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is  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunnents  having  general 
applicability  and  legal  effect,  most  of  which 
afB  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docurnents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  TREASURY 

CMstoms  Service 

15  CFR  Part  301 

[Docket  No.  000331091-0177-02} 

RIN  0625-AA47 

Changes  In  Procedures  for  Florence 
Agreement  Program 

AGENCIES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  U.S.  Customs 
Service,  Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  International  Trade 
Administration  and  U.S.  Court  of  Law 
amended  the  regulations  which  govern 
duty-free  entry  of  scientific  instruments 
and  apparatus,  by  educational  and 
nonprofit  institutions,  intp  the  United 
States.  The  amendments  make  the 
technical  changes  required  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  and  by  the  Miscellaneous 
Trade  and  Technical  Corrections  Act  of 
1999.  In  addition  this  rule  revises  the 
regulations  to  specify  the  correct  court 
of  review,  to  use  terminology  consistent 
with  accepted  metric  units,  to  extend 
the  waiver  for  repair  components  to 
maintenance  tools  as  well,  to  simplify 
and  clarify  the  regulations  for  applicants 
by  clarifying  the  commercial  use 
provisions  and  by  removing  redundant 
requirements,  to  add  information  about 
procedures  for  obtaining  duty  refunds, 
to  reduce  the  number  of  copies  required 
for  resubmitted  applications  and  to 
permit  performance  data  obtained  in 
tests  or  trials  as  evidence  of  guaranteed 
specifications. 
EFFECTIVE  DATE:  June  25,  2001. 


ADDRESSES:  Send  comments  regarding 
the  reporting  burden  estimate  or  any 
other  aspect  of  the  collection-of- 
information  requirements  in  this  final 
rule,  including  suggestions  for  reducing 
the  burden,  to  U.S.  Department  of 
Commerce,  ITA  Information  Officer, 
Washington.  DC  20230  and  Office  of 
Information  and  Regulations  Officer, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attn:  OMB  Desk 
Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Zerdy,  (202)  482-1660. 
SUPPLEMENTARY  INFORMATION:  The 
International  Trade  Administration  of 
the  Department  of  Commerce  and  the 
U.S.  Customs  Service  of  the  Department 
of  the  Treasury:  amend  Part  301, 
Chapter  III,  Subtitle  B  of  Title  15  of  the 
Code  of  Federal  Regulations  relating  to 
their  responsibilities  under  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (the 
"Act";  Pub.  L.  89-651;  80  Stat.  897). 

The  rule  makes  the  necessary 
technical  changes  to  reflect  the 
conversion  from  the  Tariff  Schedule  of 
the  United  States  (TSUS)  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS);  and  the 
modification  made  by  Proclamation 
5978  of  May  12,  1989,  which  was  issued 
pursuant  to  sections  ,1121  and  1204  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418)  and  section  604  of  the  Trade 
Act  of  1974  (Pub.  L.  93-018),  as 
amended;  and  the  statutory  amendment 
made  by  section  2402  of  the 
Miscellaneous  Trade  and  Technical 
Corrections  Act  of  1999  (Pub.  L.  106- 
36).  The  rule  makes  editorial  and 
administrative  changes,  including 
updating  terminology. 

We  have  amended  §  301.2(h)  to 
provide  further  information  about  the 
entry  of  accessories  lor  existing 
instruments. 

The  rule  amends  paragraph  (r)  of 
§  301.2  to  permit  performance  data 
obtained  from  a  trial  or  test  run  of  an 
instrument,  under  conditions  specified 
by  the  applicant,  to  be  used  as  evidence 
for  a  guaranteed  specification  since  this 
is  sometimes  stipulated  as  a  condition 
for  purchase  or  provides  the  basis  for 
selecting  one  instrument  over  another. 

The  rule  removes  the  language  in 
§  301.4(a)(1)  that  refers  to  specific 
documentation  Customs  may  require  to 
establish  the  applicant's  nonprofit  or  tax 


exempt  status.  The  revision  leaves  the 
method  of  this  determination  to  the 
discretion  of  Customs. 

Section  301.4(a)(3)  is  amended  to 
further  emphasize  that  an  applicant  may 
not  participate  in  the  development  and 
evaluation  of  an  instrument,  beyond 
routine  acceptance  testing  and 
calibration,  if  substantial  benefits  accrue 
to  the  manufacturer  as  a  result  of  such 
participation  for  which  the  applicant 
receives  a  valuable  consideration.  This 
change  clarifies  the  conditions  of 
compliance  with  the  statutory 
prohibition  of  commercial  use  within^ 
five  years  of  entry  (see  §  301.1(c)(1)). 

The  rule  amends  §  301.5(a)(1)  by 
making  copies  of  applications  available 
for  public  inspection  within  five  days  of 
receipt  from  Customs  instead  of  the  ten 
days  currently  specified  in  the 
regulations. 

The  rule  eliminates  §  301.5(a)(7), 
relating  to  the  routine  sending  of  copies 
of  applications  to  interested  don;estic 
manufacturers.  Use  of  this  service  has 
been  extremely  limited.  We  will 
continue  to  provide  copies  on  a  case-by- 
case  basis  if  requested. 

Section  301.5(c)(3)  is  amended  by 
removing  language  requesting 
consultants  to  provide  advice  within  30 
days.  Routine  interagency  procedures 
do  not  require  codification.  "National 
Bureaii  of  Standards"  is  replaced  by 
"National  Institute  of  Standards  and 
Technology." 

To  simplify  the  application  process 
§  301.5(e)(3)  is  amended  to  permit 
resubmissions  by  facsimile,  e-mail  or 
other  electronic  means  in  addition  to 
posted  mail,  and  to  permit 
resubmissions  with  an  original  copy 
only  instead  of  in  quadruplicate. 
Section  301.5(e)(5)  is  amended  to 
conform  with  this  change. 

The  rule  ehminates  §  301 .5(e)(9). 
which  allows  interested  parties  to 
comment  on  resubmitted  applications. 
Interested  parties  are  afforded  ample 
opportunity  to  comment  on  the  original 
applications.  Also,  applicants  are  not 
permitted  to  introduce  new  purposes  or 
other  material  changes  in  a 
resubmission. 

Section  301.8(d)  is  amended  to  inform 
the  applicant  that  estimated  duties 
levied  by  U.S.  Customs  at  the  time  of 
entry  may  be  refundable,  and  instruct 
the  applicant  to  contact  Customs  at  the 
port  of  entry  for  information  and  claims 
status, 
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Presidential  Proclamation  5978  of 
May  12,  1989,  issued  pursuant  to 
sections  1121  and  1204  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
and  section  604  of  the  Trade  Act  of 
1974,  as  amended,  added  maintenance 
tools  for  scientific  instruments  to  the  list 
of  items  eligible  for  duty-free  import 
under  the  Act.  Accordingly,  §  301.10  is 
amended  (a)  to  add  maintenance  tools  to 
the  scope  of  the  waiver  already  in  place 
for  repair  tools. 

Gassification 

Comments  on  Proposed  Rule 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking  published  for  this  rule  on 
May  12.  2000  (65  PR  30555).  No 
comments  were  received  on  that 
certification  and  the  basis  for  it  was  not 
changed.  Accordingly  a  Regulatory 
Flexibility  Analysis  has  not  been 
prepared.  The  Chief  Counsel  for 
Regulation  of  the  Department  of 
Cemmerce  certified  to  the  Chief  Counsel 
for  Advocacy,  Small  Business 
Administration,  when  this  rule  was 
proposed,  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  diat  collection  of 
information  displays  a  ciurently  valid 
Office  of  Management  and  Budget 
(0MB)  control  number.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response.  This  rulemaking  involves 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.,  which  are 
currently  approved  by  0MB  imder 
control  number  0625-0037.  The 
amendments  will  not  increase  the 
information  burden  on  the  public.  Send 
comments  on  this  burden  estimate  or 
any  other  aspects  of  the  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  U.S. 
Department  of  Commerce  and  to  OMB 
(see  ADDRESSES). 

Plain  English 

The  President  has  directed  Federal 
agencies  to  use  plain  language  in  their 
communications  with  the  public, 
including  regulations.  To  comply  with 
this  directive,  we  seek  public  comment 
on  any  ambiguity  or  uimecessary 


complexity  arising  from  the  language 
used  in  this  rule  (see  ADDRESSES).  -^ 

Executive  Order  12866 

This  rulemaking  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

List  of  Subiects  in  15  CFR  Part  301 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Educational  facilities. 
Imports.  Nonprofit  orgcuiizations. 
Scientific  equipment. 

For  the  reasons  set  forth  in  the 
preamble.  15  CFR  part  301  is  amended 
as  follows: 

PART  301— {AMENDED] 

1.  The  authority  citation  for  part  301 
is  revised  to  read  as  follows: 

Authority:  Sec.  6(c),  Pub.  L.  89-651,  80 
Stat.  897,  899;  Sec.  2402,  Pub.  L.  106-36,  113 
Slat.  127,  168. 

2.  Amend  part  301  as  follows: 

a.  Revise  all  references  to  "tariff  item 
851.60".  "item  851.60".  or  "item  851.60, 
TSUS"  to  read  'subheading  9810.00.60. 
HTSUS". 

b.  Revise  all  references  to  "item 
851.65"  or  "tariff  item  851.65"  to  read 
"subheading  9810.00.65,  HTSUS". 

3.  Amend  §  301.1  as  follows: 

a.  Amend  paragraph  (b)(1)  by 
removing  ",  contracted  to  by 
approximately  89  countries"; 

b.  Revise  paragraphs  (b)(3),  (c)(1)  and 
(c)(2);  and 

c.  Add  paragraph  (c)(4). 

d.  Amend  paragraph  (d)  by  removing 
""Headnote  6,  TSUS"  fi-om  the  first 
sentence  and  adding  "U.S.  Note  6, 
Subchapter  X,  Chapter  98,  HTSUS"  in 
its  place;  by  removing  "and  Operations" 
in  the  second  sentence;  and  by 
removing  "Deputy"  in  the  third 
sentence; 

§301.1    General  provisions. 

***** 

(b)  *  *  * 

(3)  The  Annex  D  provisions  are 
implemented  for  tJ^.  purposes  in 
Subchapter  X,  Chapter  98,  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS). 

(c)  Simunary  of  statutory  procedures 
and  requirements.  (1)  U.S.  Note  1, 
Subchapter  X,  Chapter  98,  HTSUS, 
provides,  among  other  things,  that 
articles  covered  by  subheadings 
9810.00.60  (scientific  instruments  and 
apparatus),  9810.00.65  (repair 
components  therefor)  and  9810.00.67 
(tools  for  maintaining  and  testing  the 
above),  HTSUS.  must  be  exclusively  for 
the  use  of  the  institutions  involved  and 
not  for  distribution,  sale,  or  other 


commercial  use  within  five  years  after 
entry.  These  articles  may  be  transferred 
to  another  qualified  nonprofit 
institution,  but  any  commercial  use 
within  five  years  of  entry  shall  result  in 
the  assessment  of  applicable  duties 
pursuant  to  §  301.9(c). 

(2)  An  institution  wishing  to  enter  an 
instruiment  or  apparatus  under  tariff 
subheading  9810.00.60.  HTSUS,  must 
file  an  application  with  the  Secretary  of 
the  Treasury  (U.S.  Customs  Service)  in 
accordance  with  the  regulations  in  this 
section.  If  the  application  is  made  in 
accordance  with  the  regulations,  notice 
of  the  application  is  published  in  the 
Federal  Register  to  provide  an 
opportunity  for  interested  persons  and 
government  agencies  to  present  views. 
The  application  is  reviewed  by  the 
Secretary  of  Commerce  (Director, 
Statutory  Import  Programs  Staff) ,  who 
decides  whether  or  not  duty-free  entry 
may  be  accorded  the  instrument  and 
publishes  the  decision  in  the  Federal 
Register.  An  appeal  of  the  final  decision 
may  be  filed  with  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit,  on 
questions  of  law  only,  within  20  days 
after  publication  in  the  Federal 
Register. 
***** 

(4)  Tools  specifically  designed  to  be 
used  for  the  maintenance,  checking, 
gauging  or  repair  of  instruments  or 
apparatus  admitted  imder  subheadings 
9810.00.65  and  9810.00.67,  HTSUS. 
require  no  application  and  may  be 
entered  duty-fi«e  in  accordance  with  the 
procedures  prescribed  in  §  301.10. 


§301.2    [Amended] 

4.  Amefad  §  301.2  as  follows: 

a.  Amend  paragraph  (f)  by  removing 
"only"  in  the  first  sentence;  by 
removing  "classifiable  under  the  tariff 
items  specified  in  headnote  6(a)  of  part 
4  of  Schedule  8"  and  adding  in  its  place 
"specified  in  U.S.  Note  6(a).  Subchapter 
X.  Chapter  98,  HTSUS";  and  by  adding 
the  following  after  the  second  sentence: 
"The  term  'instrument'  also  covers 
separable  components  of  an  instrument 
that  are  imported  for  assembly  fn  the 
United  States  in  such  instrument  where 
that  instnmient,  due  to  its  size,  caimot 
feasibly  be  imported  in  its  assembled 
state.  The  components,  as  well  as  the 
assembled  instrument  itself,  must  be 
classifiable  imder  the  tariff  provisions 
listed  in  U.S.  Note  6(a),  Subchapter  X, 
Chapter  98,  HTSUS.  See  paragraph  (k) 
of  diis  section  and  §  301.3(f)."; 

b.  Revise  paragraph  (f)(5); 

c.  Amend  paragraph  (h)  by  adding  a 
new  sentence  to  the  end  of  thg 
paragraph  to  read:  "The  existing 


Federal  Register / Vol.  66,  No.  102 /Friday,  May  25,  2001 /Rules  and  Regulations  28833 


instnmient,  for  which  the  accessory  is 
being  purchased,  may  be  domestic  or,  if 
foreign,  it  need  not  have  entered  duty 
frae  under  subheading  9810.00.60. 

ifrsus."; 

I  d.  Amend  paragraph  (k)  by  adding  the 
following  at  the  end  of  the  paragraph: 
"The  above  notwithstanding,  separable 
components  of  some  instruments  may 
be  eligible  for  duty-fr«e.  treatment.  See 
paragraph  (f)  of  this  section."; 

I  e.  Amend  paragraph  (r)  by  removing 
"angstroms"  in  the  second  sentence  and 
adding  "nanometers"  in  its  place,  and 
by  adding  a  sentence  at  the  end  of  the 
paragraph  to  read:  "Performance  results 
on  a  test  sample  nm  at  the  applicant's 
request  may  be  cited  as  evidence  for  or 
against  a  guaranteed  specification.";  and 

I  f.  Amend  paragraph(s)  by  removing 
"and/"  from  the  first  sentence,  removing 
the  last  sentence  and  adding  in  its  place 
the  following:  "Also,  characteristics 
such  as  size,  weight,  appearance, 
durability,  reliability,  complexity  (or 
simplicity),  ease  of  operation,  ease  of     , 
maintenance,  productivity,  versatility, 
"state  of  the  art"  design,  specific  design 
and  compatibility  with  currently  owned 
or  ordered  equipment  are  not  pertinent 
unless  the  applicant  demonstrates  that 
the  characteristic  is  necessary  for  the 
afxomplishment  of  its  scientific 
purposes." 

11301.2    Definitions 

*;  *        t       *  *  * 

if)* '  * 

I  (5)  Instruments  initially  imported 
solely  for  testing  or  review  purposes 
which  were  entered  under  bond  under 
subheading  9813.00.30.  HTSUS,  subject 
to  the  provisions  of  U.S.  Note  1(a). 
Subchapter  XIII,  Chapter  98,  HTSUS. 
and  must  be  exported  or  destroyed 
vrithin  the  time  period  specified  in  that 
MS.  Note. 

*        *        *        * 

5.  Amend  §  301.3  as  follow.»^ 
a.  Amend  paragraph  (d)  by  removing 
"One  copy  of  the  form"  from  the  second 
smtence  and  adding  in  its  place  "One 

t  these  copies" 
b.  Redesignate  paragraph  (f)  as 
paragraph  (g);  and 
c.  Add  a  new  paragraph  (f). 

§:301 .3    Application  for  duty-free  entry  of 
scientific  instruments. 

*:**** 

I  (f)  An  application  for  components  of 
an  instrument  to  be  assembled  in  the 
United  States  as  described  in  §  301.2(f) 
may  be  filed  provided  that  all  of  the 
components  for  the  complete, 
assembled  instrument  are  covered  by, 
and  fully  described  in,  the  application. 
See  also  §  301. 2(k). 


6.  In  §  301.4.  paragraphs  (a)(1),  (a)(2) 
and  the  first  two  sentences  of  paragraph 
(a)(3)  are  revised  and  a  new  third 
sentence  is  added  to  read  as  follows: 

§  301 .4    Processing  of  applications  by  tt>e 
Department  of  the  Treasury  (U.S.  Customs 
Service). 
(a)*  *  * 

(1)  Whether  the  institution  is  a 
nonprofit  private  or  public  institution 
established  for  research  and  educational 
purposes  and  therefore  authorized  to 
import  instruments  into  the  U.S.  under 
subheading  9810.00.60,  HTSUS.  In 
making  this  determination,  the 
Commissioner  may  require  applicants  to 
document  their  eligibility  under  this 
paragraph; 

(2)  Wnether  the  instrument  or 
apparatus  falls  within  the  classes  of 
instruments  eligible  for  duty-free  entry 
consideration  under  subheading 
9810.00.60,  HTSUS.  For  eligible  classes, 
see  U.S.  Note  6(a),  Subchapter  X, 
Chapter  98,  HTSUS;  and 

(3j  Whether  the  instrument  or 
apparatus  is  for  the  exclusive  use  of  the 
applicant  institution  and  is  not  intended 
to  be  used  for  commercial  purposes.  For 
the  purposes  of  this  section,  commercial 
uses  would  include,  but  not  necessarily 
be  limited  to:  Distribution,  lease  or  sale 
of  the  instrument  by  the  applicant 
institution;  any  use  by,  or  for  the 
primary  benefit  of,  a  commercial  entity; 
or  use  of  the  instrument  for 
demonstration  purposes  in  return  for  a 
fee,  price  discount  or  other  valuable 
consideration.  Evaluation,  modification 
or  testing  of  the  foreign  instrument, 
beyond  normal,  routine  acceptance 
testing  and  calibration,  to  enhance  or 
expand  its  capabilities  primarily  to 
benefit  the  manufacturer  in  return  for  a 
discoimt  or  other  valuable 
consideration,  may  be  considered  a 
commercial  benefit.  *  *   * 
***** 

7.  Amend  §  301.5  as  follows: 

a.  Amend  paragraph  (a)(1)  by 
removing  "10"  from  the  first  sentence 
and  adding  "5"  in  its  place; 

b.  Amend  paragraph  (a)(2)  by 
removing  "contained  in  Question  11  of 
the  form"  in  the  second  sentence  and 
adding  "on  the  form"  in  its  place,  and 
by  adding  "piusuant  to  paragraph  (e)  of 
this  section"  at  the  end  of  the  last 
sentence; 

c.  Amend  paragraph  (a)(3)  by 
removing  the  last  sentence; 

d.  Amend  paragraph  (a)(4)(v)  by 
removing  "submitted  a  formal"  and 
adding  "issued  an"  in  its  place; 

e.  Revise  paragraph  (a)(5); 

f.  Amend  paragraph  (a)(6)  by 
removing  "apprise"  from  the  first 
sentence  and  adding  "inform"  in  its 


place,  by  removing  "routinely"  from  the 
second  sentence,  removing 
"commentor's"  from  the  last  sentence 
and  adding  "provider's"  in  its  place, 
and  by  removing  "on  a  particular 
application"  from  the  last  sentence; 

g.  Remove  paragraph  (a)(7); 

h.  Revise  paragrapn  (b); 

i.  Amend  paragraph  (c)(2).  by 
removing  the  word  "the"  between  "to" 
and  "appropriate"  and  by  removing 
"written" 

j.  Amend  paragraph  (c)(3)  by 
removing  the  first  sentence,  by 
removing  "may"  from  the  second 
sentence,  and  by  removing  "National 
Bureau  of  Standards"  and  adding 
"National  Institute  of  Standards  and 
Technology"  in  its  place  in  the  second 
sentence; 

k.  Amend  paragraph  (d)(l)(i)  by 
removing  "combines"  from  the  fourth 
sentence  and  adding  "brings  together" 
in  its  place,  and  by  removing 
"instrument(s)"  in  the  last  sentence  and 
adding  "instnunent"  in  its  place; 

1.  Amend  Paragraph  {d)(l)(ii)  by 
removing  "conversion"  from  the  last 
sentence  and  adding  "adaptation"  in  its 
place,  and  by  removing  "for  such 
programs"  from  the  last  sentence; 

m.  Add  a  paragraph  (d)(5);  and 

n.  Revise  paragraphs  (e)  introductory 
text;  (e)(2)  and  (e)(3);  add  two  sentences 
to  the  end  of  the  paragraph  (e)(5);  and 
remove  paragraph  (e)(9). 

§  301 .5    Processing  of  ap|3<ications  t>y  tfte 
Department  of  Commwce. 

(a)*  •  • 

(5)  Untimely  comments.  Comments 
must  be  made  on  a  timely  basis  to 
ensure  their  consideration  by  the 
Director  and  the  technical  consultants, 
and  to  preserve  the  commenting 
person's  right  to  appeal  the  Director's 
decision.  The  Director,  at  his  discretion, 
may  take  into  account  factoal 
information  contained  in  untimely 
comments. 
***** 

(b)  Additions  to  the  record.  The 
Director  may  solicit  from  the  applicant, 
from  foreign  or  domestic  manufacturers, 
their  agents,  or  any  other  person  or 
Government  agency  considered  by  the 
Director  to  have  related  competence, 
any  additional  information  the  Director 
considers  necessary  to  make  a  decision. 
The  Director  may  attach  conditions  and 
time  limitations  upon  the  provision  of 
such  information  and  may  draw 
appropriate  inferences  from  a  person's 
failure  to  provide  the  requested 
information. 
*****  "~ 

(d)*  *  • 

(5)  Processing  of  applications  for 
components,  (i)  The  Director  may 
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process  an  application  for  components 
which  are  to  be  assembled  in  the  United 
States  into  an  instrument  or  apparatus 
which,  due  to  its  size,  cannot  be 
imported  in  its  assembled  state  (see 
§  30l/2{k))  as  if  it  were  an  application 
for  the  assembled  instnunent.  A  finding 
by  the  Director  that  no  equivalent 
instrument  is  being  manufactured  in  the 
United  States  shall,  subject  to  paragraph 
(d)(5)(ii)  of  this  section,  qualify  all  the 
associated  components,  provided  they 
are  entered  within  the  period 
established  by  the  Director,  taking  into 
account  both  the  scientific  needs  of  the 
importing  institution  and  the  potential 
for  development  of  related  domestic 
manufacturing  capacity,  (ii) 
Notwithstanding  a  finding  imder 
paragraph  {d)(5)(i)  of  this  section  that  no 
equivalent  instrument  is  being 
manufactured  in  the  United  States,  the 
Director  shall  disqualify  a  particidar 
component  for  duty-free  treatment  if  the 
Director  finds  that  the  component  is 
being  manufactured  in  the  United 
States. 

(e)  Denial  without  prejudice  to  ^ 

resubmission  (DWOP).  The  Director    _^ 
may,  at  any  stage  in  the  processing  ofan 
application  by  the  Department  of 
Commerce,  DWOP  an  application  if  it 
contains  any  deficiency  which,  in  the 
Director's  judgment,  prevents  a 
determination  on  its  merits.  The 
Director  shall  state  the  deficiencies  of 
the  application  in  the  DWOP  letter  to 
the  applicant. 
***** 

(2)  If  granted,  extensions  of  time  will 
generally  be  limited  to  30  days. 

(3)  Resubmissions  must  reference  the 
application  number  of  the  earlier 
submission.  The  resubmission  may  be 
made  by  letter  to  the  Director.  The 
record  of  a  resubmitted  application  shall 
include  the  original  submission  on  file 
with  the  Department.  Any  new  material 
or  information  contained  in  a 
resubmission,  which  should  address  the 
specific  deficiencies  cited  in  the  DWOP 
letter,  should  be  clearly  labeled  and 
referenced  to  the  applicable  question  on 
the  application  form.  The  resubmission 
must  be  for  the  instrument  covered  by 
the  original  application  unless  the 
DWOP  letter  specifies  to  the  contrary. 
The  resubmission  shall  be  subject  to  the 
certification  made  on  the  original 
application. 
***** 

(5)  *  *   *  Resubmission  by  fax,  e-mail 
or  other  electronic  means  is  acceptable 
provided  an  appropriate  return  number 
or  address  is  provided  in  the 
transmittal.  Resubmissions  must  clearly 


indicate  the  date  of  transmittal  to  the 
Director. 

***** 

8.  Amend  §  301.6  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§301.6    Appeals. 

(a)  An  appeal  from  a  final  decision 
made  by  the  Director  under  §  301.5(f) 
may  be  taken  in  accordance  with  U.S. 
Note  6(e),  Subchapter  X,  Chapter  98, 
HTSUS,  only  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  and  only 
on  questions  of  law,  within  20  days  after 
publication  of  the  decision  in  the 
Federal  Register.  If  at  any  time  while  its 
application  is  under  consideration  by 
the  Coiul  of  Appeals  on  an  appeal  from 
a  finding  by  the  Director  an  institution 
cancels  an  order  for  the  instnmient  to 
which  the  application  relates  or  ceases 
to  have  a  firm  intention  to  order  such 
instrument,  the  institution  shall 
promptly  notify  the  court. 
***** 

(c)  Questions  regarding  appeal 
procedures  should  be  addressed  directly 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circiut,  Clerk's  Office, 
Washington,  DC  20439. 

§301.7    [Amended] 

9.  Amend  §  301.7  by  removing  "(see 
§  301.6(a))"  from  the  first  sentence  of 
paragraph  (a). 

10.  Amend  §  301.8  as  follows: 

a.  Amend  paragraph  (a)(1)  by  adding 
"(as  defined  in  19  CFR  101.1)"  after 
"Customs  territory  of  the  United 
States"; 

b.  Amend  the  second  sentence  of 
paragraph  (a)(5)  by  adding  the  words 
"either  by  delaying  importation  or  by 
placing  the  instrument  in  a  bonded 
warehouse  or  foreign  trade  zone,"  after 
the  words  "duty-fi^  entry  of  the 
instrument,"; 

c.  Amend  paragraph  (b)  by  removing   • 
"above"  and  "mentioned"  from  the  first 
sentence; 

d.  Amend  paragraph  (c)  by  removing 
"of  §  301.8"  in  the  first  sentence  and 
adding  "of  this  section" 

e.  Revise  paragraph  (d)  to  read  as 
follows: 

§  301 .8    Instructions  for  entering 
instruments  through  U.S.  Customs  under 
subheading  9810.00.60,  HTSUS. 

***** 

(d)  Payment  of  duties.  The  importer  of 
record  will  be  billed  for  payment  of 
duties  when  Customs  determines  that 
such  payment  is  due.  If  a  refund  of  a 
deposit  made  pursuant  to  paragraph 
(a)(4)  of  this  section  is  due,  the  importer 
should  contact  Customs  officials  at  the 
port  of  entry,  not  the  Department  of 
Commerce. 


§301.9    [Amended] 

11.  Amend  §  301.9  by  removing 
"latter"  from  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)  and 
adding  "receiving"  in  its  place. 

12.  §  301.10  is  revised  to  read  as 
follows: 

§301 .10    Importation  of  repair  components 
and  maintenance  tools  under  HTSUS 
subheadings  9810.00.65  and  9810.00.67  for 
instruments  previously  the  subject  of  an 
entry  liquidated  under  subheading 
9810.00.60,  HTSUS. 

(a)  An  institution  owning  an 
instnunent  that  was  the  subject  of  an 
entry  liquidated  duty-free  under 
subheading  9810.00.60,  HTSUS,  that 
wishes  to  enter  repair  components  or 
maintenance  tools  for  that  instrument 
may  do  so  without  regard  to  the 
application  procedures  required  for 
entry  under  subheading  9810.00.60, 
HTSUS.  The  institution  must  certify  to 
Customs  officials  at  the  port  of  entry 
that  such  components  are  repair 
components  for  that  instnmient  under 
subheading  9810.00.65,  HTSUS,  or  that 
the  tools  are  maintenance  tools 
necessary  for  the  repair,  checking, 
gauging  or  maintenance  of  that 
instrument  under  subheading 
9810.00.67,  HTSUS. 

(b)  Instnunents  entered  imder 
subheading  9810.00.60,  HTSUS,  and 
subsequently  returned  to  the  foreign 
manufacturer  for  repair,  replacement  or 
modification  are  not  covered  by 
subheading  9810.00.65  or  9810.00.67, 
HTSUS,  although  they  may,  upon  return 
to  the  United  States,  be  eligible  for  a 
reduced  duty  payment  under 
subheading  9802.00.40  or  9802.00.50, 
HTSUS  (covering  articles  exported  for 
repairs  or  alterations)  or  may  be  made 
the  subject  of  a  new  application  under 
subheading  9810.00.60,  HTSUS. 

Tray  H.  Cribb,  • 

Acting  Assistant  Secretary  for  Import 
Administration. 

Raymond  W.  Kelly, 

Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  01-13165  Filed  5-24-01;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
RIN  0960-AEe9 

Coverage  of  Employees  of  State  and 
Local  Governments;  Office  of 
Management  and  Budget  (0MB) 
Control  Number 

AGENCY:  Social  Security  Administration 

(SSA). 

action:  Final  rule. 

SUMMARY:  We  revised  our  regidations 
which  contain  the  rules  on  providing 
Social  Security  coverage  for  the  services 
of  eooaployees  of  State  and  local 
governments  and  interstate 
instrumentalities  on  August  29, 1988 
(53  FR  32972).  The  regulations  were 
efEactive  August  29, 1988  with  the 
exception  of  several  sections  which 
contained  information  collection  and 
recordkeeping  requirements  which  were 
not  effective  imtil  they  were 
subsequently  approved  by  OMB.  This 
final  regulation  notifies  the  public  that 
the  information  collection  and 
recordkeeping  requirements  for  those 
sections  were  approved  by  OMB  and 
provides  the  ONffl  control  number.  It 
also  provides  the  OMB  control  number 
for  the  information  collection 
requirements  in  two  additional  sections. 
EFFECTIVE  DATES:  This  amendment  is 
effective  on  May  25,  2001.  20  CFR 
404.1203.  404.1204(a)(5)  and  (b), 
404.1214(d),  404.1216(a),  404.1220. 
404.1225,  404.1237,  404.1239,  404.1242, 
404.1243,  404.1247,  404.1249,  404.1251, 
404.1265,  404.1271,  404.1272  became 
effective  on  December  2,  1988  when 
OMB  approved  the  information 
collection  and  recordkeeping 
requirements. 

The  reporting  requirements  in 
§404.1215  were  approved  by  OMB  on 
May  23, 1996,  and  the  reporting 
requirements  in  §404.1292  were 
approved  by  OMB  on  August  16, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  Regulations  Officer, 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration,  2109  West  Low  Rise 
Building,  6401  Security  Boulevard,  I 
Baltimore,  MD  21235-6401,  (410)  9»b- 
1713  or  TTY  (410)  966-5609.  For 
information  on  eligibility,  claiming 
benefits,  or  coverage  of  earnings,  call 
our  national  toll-free  number,  1-800- 
772-1213  or  TTY  1-800-325-0778,  or 
visit  our  Internet  web  site.  Social 
Security  Online,  at  www.ssa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  the  Paperwork  Reduction 
Acts  of  1980  and  1995,  Federal  agencies 


are  required  to  obtain  OMB  approval  of 
information  collection  and 
recordkeeping  requirements  that  are 
contained  in  any  regulations  they 
publish.  Once  OMB  has  given  its 
approval,  OMB's  regulations 
recommend  that  Federal  agencies,  in 
certain  situations,  display  the  control 
number  assigned  by  OMB  as  part  of  the 
agency's  regulatory  text. 

When  we  published  a  revision  to  20 
CFR  404,  subpart  M  in  the  Federal 
Register  on  August  29^  1988  (53  FR 
32972),  several  sections  of  subpart  M 
(§§404.1203,  404.1204(a)(5)  and  (b), 
404.1214(d),  404.1216(a),  404.1220, 
404.1225,  404.1237,  404.1239,  404.1242, 
404.1243,  404.1247,  404.1249,  404.1251, 
404.1265,  404.1271  and  404.1272) 
contained  information  collection  and 
recordkeeping  requirements  requiring 
OMB  approval.  We  stated  in  the 
Preamble  to  those  regidations  that  the 
regulations  containing  information 
collection  and  recordkeeping 
requirements  were  not  effective  on 
August  29,  1988,  but  would  be  effective 
upon  OMB  approval  of  those 
requirements.  We  also  stated  in  the 
Preamble  that  when  OMB  gave  its 
approval,  notification  of  the  approval 
would  be  published  in  the  Federal 
Register. 

As  required  by  OMB's  regulations  in 
effect  at  that  time,  we  published  a  notice 
in  the  Federal  Register  on  October  7, 
1988  (53  FR  39523)  stating  we  had 
submitted  these  information  collection 
and  recordkeeping  requirements  to 
OMB  for  approval.  OMB  approved  the 
information  collection  and 
recordkeeping  requirements  under 
control  number  0960-0425  on  December 
2, 1988.  On  March  15,  1991,  we 
published  a  notice  in  the  Federal 
Register  at  56  FR  11234  which  advised 
the  public  that  OMB  had  approved  the 
reporting  and  recordkeeping 
requirements  and  provided  the  OMB 
control  number  and  period  of  approval. 

We  requested  an  extension  of  tne 
OMB  approval  of  the  information 
collection  and  recordkeeping 
requirements  and  published  notices  in 
the  Federal  Register  on  April  7, 1999 
(64  FR  17051)  and  June  18,  1999  (64  FR 
32913).  The  public  had  60  days  trom  the 
April  7, 1999  notice  to  comment  and  60 
days  from  the  June  18,  1999  notice  to 
comment;  however,  no  public 
comments  were  received.  OMB 
approved  our  request  for  extension  of 
approval  on  August  16,  1999. 

When  the  regulations  were  published 
on  August  29, 1988,  the  Office  of  the 
Federal  Register  (OFR)  added  Effective 
Date  Notes  to  the  end  of  each  of  the 
sections  designated  as  not  being  in 
effect  because  they  contained 


information  collection  and 
recordkeeping  requirements  subject  to 
OMB  approval.  These  Effective  Date 
Notes  say  that  the  sections  will  become 
effective  upon  approval  of  the  reporting 
and  recordkeeping  requirements  by 
OMB,  When  we  amended  §  404.1220  on 
August  16,  1995  (60  FR  42431),  the 
Effective  Date  Note  was  still  included 
with  that  section  even  though  we  had 
obtained  OMB  approval.  OFR  advised 
us  that,  in  order  for  them  to  remove  the 
Effective  Date  Notes,  we  must  publish 
another  regulation;  i.e.,  they  could  not 
be  removed  on  the  basis  of  the  notice  we 
had  pubhshed  on  March  15, 1991.  The 
regulation  woidd  notify  the  public  that 
OMB  has  given  its  approval  and  that  the 
regulations  containing  the  information 
collection  and  recordkeeping 
requirements  are  in  effect.  Therefore,  in 
this  final  rule,  we  are  publishing  such 
a  notification  and  are  amending  our 
regulations  to  show  the  OMB  control 
number  at  the  end  of  each  section. 

In  addition,  §404.1215  contains 
information  collection  requirements.  As 
required  by  OMB's  regulations,  we 
published  notices  in  the  Federal 
Register  on  December  29, 1995  (60  FR 
67387)  and  March  15, 1996  (61  FR 
10838)  concerning  the  collection  request 
in  §404.1215.  The  public  had  60  days 
from  the  December  29, 1995  notice  to 
comment  on  it  and  30  days  from  the 
March  15,  1996  notice  to  comment; 
however,  no  public  comments  were 
received.  OMB  approved  the 
information  collection  requirements  for 
§404.1215  on  May  23, 1996  and 
assigned  a  control  number  (0960-0425). 
We  requested  an  extension  of  the  OMB 
approval  for  the  information  collection 
requirements  in  this  section,  along  with 
the  other  regulations  sections  previously 
discussed  in  this  Preamble,  and 
published  notices  in  the  Federal 
Register  on  April  7,  1999  (64  FR  17051) 
and  June  18, 1999  (64  FR  32913).  As 
previously  stated,  OMB  approved  the 
request  for  extension  of  approval  on 
August  16, 1999.  We  are  now  amending 
our  regidations  to  show  the  OMB 
control  number  at  the  end  of  §404.1215. 

Finally,  §404.1292  also  contains 
information  collection  requirements.  We 
submitted  §  404.1292  with  the  other 
regulatory  sections  previously  discussed 
in  this  Preamble  in  the  request  for  an 
extension  of  the  OMB  approval,  and 
published  the  notices  in  the  Federal 
Register  on  April  7,  1999  (64  FR  17051) 
and  June  18,  1999  (64  FR  32913).  As 
previously  discussed,  OMB  approved 
the  request  on  August  16,  1999.  We  are 
now  amending  our  regulations  to  show 
the  OMB  control  number  at  the  end  of 
§404.12^2. 
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Regulatory  Procedures 

Justification  for  Final  Rule 

Pursuant  to  section  702(a)(5)  of  the 
Social  Security  Act,  SSA  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  We  have 
determined  that,  under  5  U.S.C. 
553(b)(B],  good  cause  exists  for  waiver 
of  the  notice  and  public  comment 
procedures  for  this  regulation  because 
those  procedures  are  unnecessary  in  this 
situation.  This  regulation  does  not 
contain  discretionary  policy  or 
substantive  change,  but  merely  notifies 
the  public  of  prior  OMB  approval  for  the 
information  collection  and 
recordkeeping  requirements  contained 
in  several  sections  and  supplies  the 
OMB  control  number  for  several 
sections.  Therefore,  we  are  issuing  this 
regulation  as  a  final  rule. 

In  addition,  we  find  good  cause  for 
dispensing  with  the  30-day  delay  in  the 
effective  date,  as  provided  by  5  U.S.C. 
553(d),  because  such  delay  in 
unnecessary.  This  is  not  a  substantive 
rule.  It  merely  notifies  the  public  of 
prior  OMB  approval  for  several  sections 
and  provides  the  OMB  control  number 
for  several  sections. 

Executive  Order  12866 

We  have  consulted  with  OMB  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  it  was  not  subject  to  OMB  review. 
We  have  also  determined  that  this  final 
rule  meets  the  plain  language 
requirement  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  0(1  a  substantial  number  of  small 
entities,  including  small  governmental 
jurisdictions.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

This  final  regulation  imposes  no 
additional  reporting/recordkeeping 
requirements  necessitating  clearance  by 
OMB. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.001  Social  Security — 
Disability  Insurar.ce;  96.002  Social 


Security — Retirement  Insurance;  and  96.004 
Social  Security— Survivors  Insurance] 

List  of  Subjects  in  20  CFR  Fart  404 

Administrative  practice  and 
procedure,  Blmd,  Disability  benefits, 
Old-age,  Survivors  and  Disability 
insurance.  Reporting  and  recordkeeping 
requirements,  Social  security. 

Dated:  M^y  18,  2001. 
Larry  G.  Massanari, 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  M  of  20  CFR  part  404 
is  amended  as  set  forth  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  M — [Amended] 

1.  The  authority  citation  for  subpart  M 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205.  210.  218,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
405,  410,  418,  and  902(a)(5));  sec.  12110,  Pub. 
L.  99-272, 100  Stat.  287  (42  U.S.C.  418  note); 
sec.  9002,  Pub.  L.  99-509,  100  Stat.  1970. 

2.  A  parenthetical  is  added  to  the  end 
of  sections  404.1203,  404.1204, 
404.1214,  404.1215,  404.1216.  404.1220, 
404.1225,  404.1237,  404.1239,  404.1242, 
404.1243,  404.1247,  404.1249,  404.1251, 
404.1265,  404.1271,  404.1272,  and 
404.1292  toiead  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0960-0425.) 

[FR  Doc.  01-13242  Filed  5-24-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Docket  No.  AK-01-003b;  FRL-6986-4] 

Clean  Air  Act  Promulgation  of 
Attainment  Date  Extension  for  the 
Fairtianks  North  Star  Borough  Cartwn 
Monoxide  Nonattalnment  Area,  AK 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  one-year 
extension  of  the  attainment  date  for  the 
Fairbanks  North  Star  Borough  (FNSB), 
Alaska  nonattalnment  area  for  carbon 
monoxide  (CO).  FNSB  failed  to  attain 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  CO  by  the 
applicable  attainment  date  of  December 
31,  2000.  This  action  is  based  on  EPA's 
evaluation  of  air  quality  monitoring  data 
and  the  extension  request  submitted  by 


the  Commissioner,  Alaska  Department 
of  Environmental  Conservation  (ADEC) 
on  March  29,  2001,  in  accordance  with 
section  186(a)(4)  of  the  Clean  Air  Act 
(CAA). 

DATES:  This  action  is  effective  on  July 
24,  2001  unless  EPA  receives  adverse 
comment^  by  June  25,  2001.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Connie  Robinson,  EPA, 
Region  10,  Office  of  Air  Quality,  OAQ- 
107,  1200  Sixth  Ave.,  Seattle,  WA 
98101.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  EPA,  Region  10,  1200  Sixth 
Ave..  Seattle,  WA  98101.  Copies  of  the 
state  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Alaska  Department  of  Environmental 
Conservation,  410  Willoughby,  SiHte 
303,  Juneau,  Alaska  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Robinson,  EPA,  Region  10, 
Office  of  Air  Quality,  OAQ-107,  1200 
Sixth  Ave.,  (206)  553-1086. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
the  Environmental  Protection  Agency 
(EPA).  This  supplementary  information 
is  organized  as  follows: 

I.  Background 

A.  Designation  and  Classification  of  CO 
Nonattainment  Areas. 

B.  How  Does  EPA  Make  Attainment 
Determinations? 

C.  What  are  the  CAA  Requirements  for  an 
Attainment  Date  Extension  that  Apply  to 
FNSB? 

n.  EPA's  Action 

A.  What  is  EPA  Approving? 

B.  What  is  the  History  Behind  this 
Approval? 

III.  Basis  for  EPA's  Action 

A.  Air  Quality  Data 

B.  Compliance  with  the  Applicable  SIP 

C.  Substantial  Implementation  of  Control 
Measures 

D.  Reasonable  Further  Progress 

IV.  Summary  of  Action 

V.  Administrative  Requirements 

L  Background 

A.  Designation  and  Classification  of  CO 
Nonattainment  Areas 

Upon  enactment  of  the  1990  CAA 
Amendments,  areas  meeting  the 
requirements  of  section  107(d)  of  the 
CAA  were  designated  nonattainment  for 
CO  by  operation  of  law  and  classified 
either  "moderate"  or  "serious." 
Moderate  CO  nonattainment  areas  with 
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a  design  value  between  9.1-16.4  parts 
per  million  (ppm),  were  expected  to 
attain  the  CO  NAAQS  as  expeditiously 
as  practicable  but  no  later  than 
December  31, 1995.  Serious  CO      ^ 
nonattainment  areas  with  a  design  value 
between  16.5  ppm  and  above  were 
expected  to  attain  the  CO  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31,  2000. 

States  containing  areas  designated  as 
either  moderate  or  serious  for  CO  had 
the  responsibility  of  developing  and 
submitting  to  EPA  State  Implementation 
Plans  (SIPs)  which  addressed  the 
nonattainment  air  quality  problems  in 
those  areas.  EPA  issued  general 
guidance  concerning  the  requirements 
for  SIP  submittals,  which  included 
requirements  for  CO  nonattainment  area 
SIPs,  pursuant  to  Title  I  of  the  Act,  (see 
generally  57  FR  13489  (April  16,  1992) 
and  57  FR  18070  (April  28. 1992)).  The 
air  quality  planning  requirements  for 
CO  nonattainment  areas  are  set  out  in 
sections  186-187  respectively  of  the 
CAA,  which  pertain  to  the  classification 
of  CO  nonattainment  areas  and 
submission  of  SIP  requirements  for 
these  areas. 

B.  How  Does  EPA  Make  Attainment 
Determinations? 

JEPA  has  the  responsibility  for 
determining  whether  a  nonattainment 
area  has  attained  the  CO  NAAQS  by  the 
applicable  attainment  date.  We  have  the 
responsibility  of  making  attainment 
determinations  for  CO  nonattainment 
areas  by  no  later  than  six  (6)  months 
after  the  applicable  attainment  date  for 
the  areas.  We  make  attainment 
determinations  for  CO  nonattainment 
areas  based  upon  whether  an  area  has  8 
consecutive  quarters  (2  years)  of  clean 
air  quality  data.  No  special  or  additional 
SIP  submittal  is  required  from  the  State 
for  this  determination.  Section  179(c)(1) 
of  the  Act  provides  that  the  attainment 
determination  is  to  be  based  upon  an 
area's  "air  quality  as  of  the  attainment 
date.  "We  make  the  determination  of 
whether  an  area's  air  quality  is  meeting 
the  CO  NAAQS  by  the  applicable 
attainment  date  based  upon  the  most 
recent  2  years  of  data  gathered  at 
established  state  and  local  air 
monitoring  stations  (SLAMS)  and 
entered  into  the  Aerometric  Information 
Retrieval  System  (AIRS).  Data  entered 
into  the  AIRS  has  been  determined  to 
meet  federal  monitoring  requirements 
(see  40  CFR  50.8,  40  CFR  part  50, 
appendix  C,  40  CFR  part  53,  40  CFR  part 
58,  appendix  A  &  B)  and  in  accordance 
with  EPA  policy  as  stated  in  a 
memorandum  from  William  G.  Laxton, 
Director  Technical  Support  Division, 
etititled  "Ozone  and  Carbon  Monoxide 


Design  Value  CalculafTons"  June  18, 
1990,  may  be  used  to  determine  the 
attainment  of  areas.  CO  design  values 
are  discussed  in  terms  of  the  8-hour  CO 
NAAQS.  The  CO  NAAQS  requires  that 
not  more  than  one,  8-hour  average  per 
year  can  exceed  9.0  ppm  (greater  than 
9  or  equal  to  9.5.  ppm  to  adjust  for 
rounding).  CO  attainment  is  evaluated 
by  reviewing  8  quarters  or  a  total  of  2 
consecutive  and  complete  years  of  data. 
If  an  area  has  a  design  value  greater  than 
9.0  ppm,  this  serves  as  an  indication 
that  a  monitoring  site  in  the  area,  where 
the  second-highest  (non-overlapping)  8- 
hour  average  was  measured,  had  CO 
concentrations  measured  at  levels 
greater  than  9.0  ppm  in  at  least  1  of  the 
2  years  and  that  there  were  at  least  2 
values  above  the  standard  (9.0  ppm) 
during  1  of  the  2  years  being  reviewed 
at  a  particular  monitoring  site.  Thus,  the 
standard  was  not  met. 

C.  What  Are  the  CAA  Requirements  for 
an  Attainment  Date  Extension  That 
Apply  to  FNSB? 

Pursuant  to  section  186(a)(4)  of  the 
Act,  if  a  State  containing  a  CO 
nonattainment  area  does  not  have  2 
consecutive  years  of  clean  air  quality 
date  to  demonstrate  that  the  area  has 
attained  the  CO  NAAQS,  the  State  may 
apply  for  a  one  year  extension  of  the 
attainment  date.  EPA  may  extend  the 
attainment  date  for  one  additional  year 
only  if  the  State  has:  (1)  Complied  with 
the  requirements  and  commitments 
pertaining  to  the  applicable 
implementation  plan  for  the  area,  and 
(2)  the  area  has  measured  no  more  than 
1  exceedance  of  CO  NAAQS  at  any 
monitoring  site  in  the  nonattainment 
area  in  the  year  preceding  the  extension 
year.  If  the  State  does  not  have  the 
requisite  number  of  years  of  clean  air 
quality  data  to  show  attainment  in  a 
serious  CO  nonattainment  area  by  its 
attainment  date  and  does  not  apply,  or 
does  not  qualify  for  an  attainment  date 
extension,  the  area  will  be  determined 
by  EPA  to  have  failed  to  attain  the 
standard  and  the  State  must  submit  a 
plan  revision  pursuant  to  section  187(g) 
of  the  CAA. 

The  authority  delegated  to  the 
Administrator  to  extend  attainment 
dates  for  serious  areas  is  discretionary. 
Section  186(a)(4)  of  the  Act  provides 
that  the  Administrator  "may"  extend 
the  attainment  date  for  areas  that  meet 
the  minimum  requirements  specified 
above.  The  provision  does  not  dictate  or 
compel  that  we  grant  extensions  to  such 
areas.  In  exercising  this  discretionary 
authority  for  serious  CO  nonattainment 
eireas,  we  will  examine  the  air  quality 
planning  progress  made  in  the  serious 
CO  nonattainment  area.  We  will  also  be 


disinclined  to  grant  an  attainment  date 
extension  unless  a  State  has,  in 
substantial  part,  addressed  the 
applicable  CO  nonattainment  area 
planning  obligations  for  the  area.  In 
order  to  determine  whether  the  State 
has  substantially  met  these  planning 
requirements,  we  will  review  the  State's 
application  for  the  attainment  date 
extension  to  determine  whether  the 
State  has:  (1)  Adopted  and  substantially 
implemented  control  measures  to  satisfy 
the  requirements  for  the  serious  CO 
nonattainment  area;  and  (2) 
demonstrated  that  reasonable  further 
progress  (RFP)  is  being  met  for  the  area 
as  defined  by  section  171(1)  of  the  CAA. 

If  the  State  cannot  make  a  sufficient 
demonstration  that  the  area  has 
complied  with  the  extension  criteria 
stated  above,  the  area  will  be  required 
to  submit  a  plan  revision  vdthin  9 
months  of  this  determination  by  EPA  in 
the  Federal  Re^ster  pursuant  to  section 
187(g)  of  the  CAA.  If  an  attainment. date 
extension  is  granted  for  the  area,  at  the 
end  of  the  extension  year,  we  will  again 
determine  whether  the  area  has  attained 
the  CO  NAAQS.  If  the  requisite  2 
consecutive  years  of  clean  air  quality 
data  needed  to  demonstrate  attainment 
are  not  met,  the  State  vnLl  be  required 
to  submit  a  plan  revision  for  the  area 
pursuant  to  section  187(g)  of  the  CAA. 

n.  EPA's  Actioii 

A.  What  Is  EPA  Approving? 

In  response  to  a  request  from  the 
Commissioner.  ADEC,  we  are,  by 
today's  action,  granting  a  1-year 
attainment  date  extension  for  the  FNSB 
CO  nonattainment  area.  This  action 
extends  the  attainment  date  from 
December  31,  2000,  to  Etecember  31, 
2001.  The  action  to  extend  the 
attainment  date  for  FNSB  is  based  on 
monitored  air  quality  data  for  the  CO 
NAAQS  for  calendar  year  2000. 

B.  What  Is  the  History  Behind  This 
Approval? 

FNSB  was  designated  nonattainment 
for  CO  by  operation  of  law  upon 
enactment  of  the  1990  CAA 
Amendments.  Under  186(a)  of  the  Act, 
each  CO  area  designated  nonattainment 
was  also  classified  by  operation  of  law 
as  either  "moderate"  or  "serious" 
depending  on  the  severity  of  the  area's 
air  quality  problem.  States  containing 
areas  that  were  classified  as  moderate 
nonattainment  were  required  to  attain 
the  CO  NAAQS  as  expeditiously  as 
practicable  but  no  later  than  December 
31. 1995.  If  a  moderate  CO 
nonattainment  area  was  unable  to  attain 
the  CO  NAAQS  by  December  31, 1995. 
the  area  was  reclassified  as  a  serious 
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nonattainment  area  by  operation  of  law. 
FNSB  was  reclassified  as  a  serious 
nonattainment  area  by  operation  of  law 
effective  March  30, 1998  (see  63  FR 
9945,  February  27,  1999).  As  a  result  of 
the  reclassification,  FNSB  was  to 
demonstrate  attainment  of  the  CO 
NAAQS  as  expeditiously  as  practical 
but  no  later  than  December  31,  2000.  the 
CAA  attainment  date  for  all  serious  CO 
areas. 

As  noted  above,  EPA  has  the 
responsibility  for  determining  whether  a 
nonattainment  area  has  attained  the  CO 
NAAQS  by  the  applicable  attainment 
date.  If  the  State  does  not  have  the  2 
consecutive  clean  years  of  data  to  show 
attainment  of  the  NAAQS,  a  State  may 
apply  for  an  extension  of  the  attainment 
date.  Notwithstanding  significant  efforts 
by  the  State  of  Alaska  to  demonstrate 
attainment,  the  State  has  failed  to  meet 
the  December  31,  2000  deadline.  We  are 
now  approving  an  extension  of  the 
attainment  date  to  December  31,  2001. 
As  we  explain  more  fully  below,  we 
believe  the  extension  is  warranted 
under  CAA  section  186(a)(4). 

m.  Basis  for  EPA's  Action 

A.  Air  Quality  Data 

We  are  using  data  from  calendar  year 
2000  to  determine  whether  the  area  met 
the  air  quality  criteria  for  granting  a  1- 
year  extension  to  the  attainment  date 
under  section  186(a)(4)(B)  of  the  CAA. 

The  FNSB  operates  three  CO 
monitors:  Federal  Building/2nd  & 
Cushman,  State  Office  Building/675  7th 
Avenue,  and  Hunter  Elementary/1 7th  & 
Gilliam  Way.  Sampling  at  these  sites  is 
conducted  every  day.  Data  was 
submitted  by  Alaska  to  be  included  in 
AIRS  and  the  data  was  deemed  valid  by 
EPA. 

In  calendar  year  2000,  one  exceedance 
occiured  on  February  8,  2000,  at  the 
Federal  Building/2nd  &  Cushman  site 
and  one  exceedance  occurred  on 
February  8,  2000,  at  the  State  Office 
Building/675  7th  Avenue.  The  8-hoiu- 
CO  NAAQS  average  was  11.5  and  9.7 
respectively.  Neither  of  these 
monitoring  stations  exceeded  the  CO 
standard  a  second  time  during  calendar 
year  2000.  Therefore,  no  violation  of  CO 
NAAQS  occurred  during  2000.  The  area 
has  met  one  of  the  requirements  to 
qualify  for  an  attainment  date  extension 
imder  section  186(a)(4). 

B.  Compliance  With  the  Applicable  SIP 

The  State  of  Alaska  submitted  CO  SIP 
revisions  to  comply  with  the  CAA  on 
July  11, 1994  and  we  approved  the 
revisions  effective  June  5,  1995  (see  60 
FR  17232.  April  5,  1995).  Alaska 
submitted  three  additional  SIP  revision 


packages  on  FebniSry  6,  1997,  June  1, 
1998,  and  September  10,  1998  (see  64 
FR  72940,  December  29, 1999).  The 
approved  SIP  control  strategies  consist 
of  controls  for  stationary  and  area 
sources  of  CO  emissions.  Based  on  the 
milestone  report  the  State  submitted 
with  their  extension  request,  we  believe 
that  Alaska  is  in  compliance  with  the 
requirements  and  commitments  in  the 
applicable  implementation  plan  that 
pertains  to  the  FNSB  CO  nonattainment 
area.  The  milestone  report  indicates  that 
Alaska  has  implemented  and  continues 
to  operate  its  adopted  emission  control 
measiu«s.  The  predominant  source  of 
CO  emission  in  the  nonattainment  area 
is  motor  vehicles.  The  moderate  CO  area 
SIP  focuses  on  control  strategies  to 
reduce  CO  from  motor  vehicles.  These 
control  measiu«s  consist  of  the  federal 
emission  controls  required  for  new 
vehicles,  and  the  Inspection/ 
Maintenance  (I/M)  program.  The 
contingency  measure  adopted  for  FNSB 
was  an  enhanced  repair  technician 
training  and  certification  program  as  an 
element  of  the  I/M  program.  This 
program  element  was  triggered  when 
Fairbanks  failed  to  attain  by  the' 
moderate  area  deadline  of  December  31, 
1995,  and  has  been  fully  implemented. 
All  current  control  strategies  are  being 
maintained. 

C.  Substantial  Implementation  of 
Control  Measures 

The  State  of  Alaska  has  developed 
and  implemented  substantial  control 
measiues  for  the  FNSB  nonattainment 
area  for  the  serious  CO  SIP  to  be 
submitted.  Improvements  to  the  vehicle 
I/M  program  which  have  already  been 
submitted  to  EPA  will  be  incorporated 
into  the  serious  area  plan.  These  include 
improved  test  equipment  and 
procedxues  which  increase  accuracy  of 
CO  emissions  measiu«ments  and  pass/ 
fail  determinations;  quality  asmrance 
and  quality  control  procediu-es  which 
result  in  a  lower  rate  of  fraudulent  and 
erroneous  tests;  more  stringent  repair 
requirements  which  reduce  the  number 
of  repair  cost  waivers;  an  increase  in 
vehicle-related  enforcement  efforts  by 
ADEC;  and  a  vehicle  sticker  program  to 
show  compliance  with  I/M  program 
requirements. 

FNSB  has  been  working  toward 
reducing  cold  starts  through  the  use  of 
engine  block  heaters/electrical  plug-ins. 
Recent  testing  programs  have  shown 
plug-ins  provide  a  substantial  reduction 
in  motor  vehicle  cold  start  emissions. 
The  Borough  has  increased  the  number 
of  parking  spaces  equipped  with 
electrical  outlets  in  the  1995-2000 
period.  This  has  been  achieved  by 
retrofitting  existing  public  facilities  and 


including  outlets  in  all  new  public 
facilities.  It  has  also  been  achieved  by 
encoiuaging  the  private  sector  to  retrofit 
existing  facilities  and  to  include  outlets 
in  new  private  facilities.  This  effort  has 
resulted  in  786  additional  spaces 
equipped  with  electrical  outlets,  an 
increase  of  about  12  percent.  In  contrast, 
data  from  the  Alaska  Department  of 
Transportation  and  Public  Facilities 
(ADOT&PF)  indicate  that  travel 
increased  by  only  3.1%  in  the  same 
1995-2000  period.  This  trend  is 
expected  to  continue  using  Congestion 
Mitigation  Air  Quality  (CMAQ)  funds 
that  FNSB  has  seciued  from  the  Federal 
Highway  Administration  for  retrofitting 
additional  public  parking  spaces. 

FNSB  has  shown  a  commitment  to 
modifying  public  behavior  through 
outreach  efforts.  Initially,  they  began 
informing  the  public  of  air  quality  alerts 
when  CO  forecasts  indicated  that  the  9 
ppm  8-hour  average  was  likely  to  be 
exceeded.  As  part  of  the  alert,  the  public 
is  encouraged  to  minimize  driving,  plug 
in  their  vehicles,  and  use  transit  when 
possible.  Additional  outreach  efforts 
urge  citizens  to  plug  in  at  wanner 
temperatures  informing  them  of  the 
benefits  to  the  air  and  to  their  vehicles 
through  reduced  maintenance.  Public 
service  announcements  have  also 
warned  the  public  of  increased 
enforcement  activities  for  violators  of 
the  I/M  program.  Public  outreach 
advertising  free  bus  rides  during  the  CO 
season  in  2000/2001  was  quite 
successful  and  ridership  increased  72% 
in  2000. 

Over  the  past  5  years  1 1  separate 
highway  improvement  projects  were 
completed.  The  projects  focused 
primarily  on  intersection  and 
signalization  improvements.  Several 
projects  were  also  focused  on  roadway 
upgrades  and  reconstruction.  ADOT&PF 
estimates  that  the  combined  effort  of 
these  improvements  increases  speeds  in 
the  nonattainment  area  by  0^  miles  per 
hour. 

D.  Reasonable  Further  Progress 

The  historical  trend  in  the  FNSB's  air 
quality  has  been  toward  lower  CO 
levels.  CO  concentrations  have 
decreased  from  a  second-high  8-hour 
average  of  19.0  ppm  and  45  violations 
in  1983,  to  a  second-high  8-hour  average 
of  8.9  ppm  and  zero  violations  in 
calendar  year  2000.  The  continued 
improvement  in  CO  concentrations  in 
the  FNSB  of  32%  CO  emission 
reduction  projected  between  1995  and 
2000,  has  been  achieved  mainly  by 
emission  reductions  resulting  from 
turnover  of  the  vehicle  fleet  and 
required  vehicle  repairs  and 
maintenance  under  the  I/M  program. 
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These  control  measiu-es  and  emission 
reductions  are  permanent  and 
enforceable. 
The  implementation  of  the  enhanced 
M,  combined  with  the  Federal  Motor 
Vehicle  Control  Program;  the 
continuation  of  the  program  of 
retrofitting  public  parking  lots  with 
electrical  outlets;  and  the  recent  free 
transit  program  along  with  an  expanded 
public  awareness  program  is  expected  to 
result  in  further  decreases  in  CO 
emissions  and  ambient  concentrations 
in  the  FNSB.  Based  on  the  above,  EPA 
believes  that  RFP  toward  attainment  of 

the  CO  NAAQS  has  been  demonstrated. 

i 

pf.  Summary  of  Action 

In  summary,  for  the  reasons  discussed 
above,  EPA  is  granting  the  State's 
request  for  a  1-year  extension  of  the 
attainment  date  for  the  FNSB  CO 
nonattainment  area  from  December  31, 
2000,  to  December  31,  2001. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication, 
EPA  is  publishing  a  separate  dociunent 
that  will  serve  as  the  proposal  to 
Approve  the  extension  should  adverse 
comments  be  filed.  This  action  will  be 
effective  July  24,  2001  without  further 
notice  unless  we  receive  relevant 
adverse  comment  by  June  25,  2001.  If 
EPA  receives  such  comments,  then  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  conunent 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  July  24,  2001. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
|iot  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
pffice  of  Management  and  Budget.  This 
action  merely  approves  a  state  request 
for  an  attainment  date  extension. 
Accordingly,  the  Adniafttrator  certifies 
that  this  rule  will  not^ve  a  significant 
economic  impact  oh  a  substantial 
numl^r  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  does  not 
^mpose  any  enforceable  duty,  it  does  not 
( ;ontain  any  unfunded  mandate  or 
!  iignificantly  or  uniquely  affect  small 


f 


governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  request  for  an 
attainment  date  extension  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  This 
rule  also  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seqX 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority  ' 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 


steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for^ 
the  Evaluation  pi  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  19Swr generally  provides 
that  before  a  rule  niay  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  24,  2001  unless 
EPA  receives  adverse  written  comments 
by  June  25,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  24,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for'judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  16,  2001. 
Charles  Findley, 

Acting  Regional  Administrator,  Region  10. 
IFR  Doc.  01-13273  Filed  5-24-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-6967-51 
RIN  2060-AD94 

National  Emission  Standards  for 
Hazardous  Air  Poiiutants  From 
Petroleum  Refineries 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  Under  the  Clean  Air  Act 
(CAA),  the  EPA  issued  a  final  rule 
entitled,  "National  Emission  Standards 
for  Hazardous  Air  Pollutants:  Petroleum 
Refineries"  (Petroleum  Refineries 
NESHAP)  published  in  the  Federal 
Register  on  August  18,  1995  (60  FR 
43260).  A  subsequent  direct  final  rule, 
published  on  June  12, 1996  (61  FR 
29876)  corrected  errors  and  clarified 
regulatory  text  of  the  Petroleum 


Refineries  NESHAP.  This  action  will 
correct  an  error  in  the  amendatory 
instructions  of  the  1996  direct  final  rule 
amendments.  Section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
,  unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  The 
EPA  has  determined  that  there  is  good 
cause  for  making  this  technical 
correction  without  prior  proposal  and 
opportunity  for  conunent  because  the 
changes  to  the  rule  are  minor  technical 
corrections,  are  noncontroversial  in 
natiue,  and  do  not  substantively  change 
the  requirements  of  the  Petroleum 
Refineries  NESHAP.  Thus,  notice  and 
public  procedvue  are  unnecessary.  The 
EPA  finds  that  this  constitutes  good 
cause  under  5  U.S.C.  553(b)(B). 

EFFECTIVE  DATE:  May  25,  2001. 


ADDRESSES:  Docket  No.  A-93-48 
contains  the  supporting  information 
used  in  the  development  of  this 
rulemaking.  The  docket  is  located  at  the 
U.S.  EPA  in  room  M-1500,  Waterside 
Mall  (groimd  floor),  401  M  Street  SW., 
Washington,  DC  20460,  and  may  be 
inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  A  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Diuham,  Waste  and  Chemical 
Processes  Group,  Emission  Standards 
Division  (MD-13),  Office  of  Air  Quality 
Plarming  and  Standards,  U.S.  EPA, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number:  (919)  541- 
5672,  facsimile  number:  (919)  541-0246, 
electronic  mail  address: 
durham.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Regulated 
Entities.  The  entities  potentially  affected 
by  this  technical  correction  include: 


Category 


SIC  code 


NAIC 


Examples  of  regulated 
entities 


Industry  , 

Federal  Government 

State/Local/TribaJ  Government 


2911 


32411 


Petroleum  Refineries. 
Not  Affected. 
Not  Affected. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  technical  correction. 
This  table  lists  the  types  of  entities  that 
we  are  now  aware  could  potentially  be 
regulated  by  this  technical  correction. 
Other  types  of  entities  not  listed  in  the 
table  could  also  be  regulated.  To 
determine  whether  your  facility, 
company,  business,  organization,  etc.,  is 
regulated  by  this  technical  correction, 
you  should  carefully  examine  the 
applicability  criteria  in  the  rule.  If  you 
have  questions  regarding  the 
applicability  of  this  technical  correction 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

World  Wide  Web  (Vj^WW).  ]n  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  technical 
correction  will  be  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (TTN).  Following  signature,  a 
copy  of  this  technical  correction  will  be 
posted  on  the  TTN's  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  http://www.epa.gov/ 
ttn/oarpg.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control.  If 
more  information  regarding  the  TTN  is 


needed,  call  the  TTN  HELP  line  at  (919) 
541-5384. 

L  Background  and  Description  of 
Correction 

On  August  18, 1995.  the  EPA  ' 
promulgated  the  Petroleum  Refineries 
NESHAP  (60  FR  43260).  On  June  12, 
1996,  the  EPA  published  in  the  Federal 
Register  correcting  amendments  to  the 
promulgated  rule  (61  FR  29876).  Due  to 
an  error  in  the  amendatory  instructions 
in  the  correcting  amendments, . 
§  63.640(b)(1)  and  (2)  were  inadvertently 
removed  from  40  CFR  part  63,  subpart 
CC.  This  technical  correction  adds  those 
paragraphs  back  into  the  regulatory  text. 

II.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  technical 
correction  is  not  a  "significant 
regulatory  action"  and  is  therefore  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB). 
Because  the  EPA  has  made  a  "good 
cause"  finding  that  this  technical 
correction  is  not  subject  to  notice  and 
comment  requirements  imder  the 
Administrative  Procediu«  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  or  to  sections  202  and  205  of  the 


Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4).  In 
addition,  this  technical  correction  does 
not  significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of  the 
UMRA.  This  technical  correction  also 
does  not  significantly  or  uniquely  affect 
the  conunimities  of  tribal  governments, 
as  specified  by  Executive  Order  13175 
tp5  FR  67249,  November  6,  2000).  This 
technical  correction  does  not  have 
substantial  direct  effects  on  the  States, 
or  on  the  relationship  between  the 
national  govenunent  and  the  States,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10.  1999).  This 
technical  correction  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  (NTTAA)  of  1995  (15 
U.S.C.  272)  do  not  apply.  This  technical 
correction  also  does  not  involve  special 
consideration  of  envirormiental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  In  issuing  this  technical 
correction,  EPA  has  taken  the  necessary 
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sieps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988  (61  FR  4729, 
I^ebruary  7, 1996).  The.EPA  has 
complied  with  Executive  Order  12630 
(53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
these  rule  amendments  in  accordance 
vdth  the  "Attorney  General's 
Supplemental  Guidelines  for  the  " 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  technical 
correction  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).  The 
EPA's  compliance  with  these  statutes 
and  Executive  Orders  for  the  underlying 
rule  is  discussed  in  the  Petroleum 
Refineries  NESHAP. 

The  Congressional  Review  Act  (5 
;S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must     ^ 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
^ective  sooner  than  otherwise 
provided  by  the  Congressional  Review 
Act  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procediue 
is  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a' 
brief  statement  (5  U.S.C.  808(2)).  As 
stated  previously,  the  EPA  has  made 
such  a  good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  May  25,  2001.  The  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  technical  correction 
in  the  Federal  Register.  This  technical 
cnrrection  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Lttt  of  Subjects  in  40  CFR  Part  63 

I  Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 


Dated:  April  9.  2001. 

Robert  D.  Brenner,  ~ 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  stated  in  the 
preamble,  tide  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

•    Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  CC— {Amended] 

2.  Section  63.640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  63.640    Applicability  and  designation  of 
affected  source. 


(b)*  *  * 

(1)  If  the  predominant  use  of  the 
flexible  operation  unit,  as  described  in 
paragraphs  (b)(l)(i)  and  (ii)  of  this 
section,  is  as  a  petroleum  refining 
process  luiit,  as  defined  in  §  63.641, 
then  the  flexible  operation  imit  shall  be 
subject  to  the  provisions  of  this  subpart. 

(i)  Except  as  provided  in  paragraph 
(b)(l)(ii)  of  this  section,  the 
predominant  use  of  the  flexible 
operation  unit  shall  be  the  use 
representing  the  greatest  aimual 
operating  time. 

(ii)  If  the  flexible  operation  imit  is 
used  as  a  petroleum  refining  process 
unit  and  for  another  piupose  equally 
based  on  operating  time,  then  the 
predominant  use  of  the  flexible 
operation  unit  shall  be  the  use  that 
produces  the  greatest  aimual  production 
on  a  mass  basis. 

(2)  The  determination  of  applicability 
of  this  subpart  te  petroleum  refining 
process  units  that  are  designed  and 
operated  as  flexible  operation  units 
shall  be  reported  as  specified  in 
§63.654(h)(6)(i). 
***** 

[FR  Doc.  01-13276  Filed  5-24-01:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  68 

[WT  Docket  No.  99-217;  CC  Docket  No.  96- 
98;  CC  Docket  No.  86-57;  FCC  00-366] 

Effective  Date  Established  for 
Amendments  to  the  Commission's 
Rules  on  Over-the-AIr  Reception 
Devices  and  the  Definition  of  the 
Telecommunications  Network 
Demarcation  Point 

AGENCY:  Federal  Commimications 
Commission,  Wireless 
Telecommunications  Bureau. 
ACTION:  Final  rule;  announcement  of 
effective  date. 

summary:  In  this  document,  the  Federal 
Communications  Commission  ("the 
Conunission")  announces  that 
regulations  adopted  in  the  Competitive 
Networks  Order  of  October  12,  2000 
(Competitive  Networks  Order), 
amending  the  Commission's  rules 
governing  restrictions  on  placement  of 
over-the-air  reception  ("OTARDs") 
devices  and  the  definitions  of  the 
telecommimications  network 
demarcation  point  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  The  rule  changes  to  §  1.4000 
which  published  on  January  11,  2001 
(66  FR  2333)  and  §§  68.3  and  68.105, 
which  published  on  January  24,  2001 
(66  FR  7581)  are  effective  May  25,  2001. 
-FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Van  Wazer  at  (202)  418-0030  or 
Leon  Jackler  at  (202)  418-0946  of  the 
Wireless  Telecommunications  Bureau. 
SUPPLEMENTARY  INFORMATION:  On 
October  12,  2000,  the  Conunission 
adopted  the  Competitive  Networks 
Order  in  47  CFR  Parts  1,  64  and  68,  in 
WT  Docket  No.  99-217;  CC  Docket  No. 
96-98;  CC  Docket  No.  88-57;  FCC  00- 
366  (66  FR  2322)  to  foster  competition 
in  local  conununications  markets  by 
implementing  measures  to  ensure  that 
competing  telecommimications 
providers  are  able  to  provide  services  to 
consumers  in  multiple  tenant 
environments.  The  rule  changes  to  47 
CFR  64.2500;  64.2501;  and  64.2502, 
which  published  on  January  1 1 ,  2001 
(66  FR  2322)  went  into  effect  on  March 
12,  2001. 

2.  However,  some  of  the  regulations 
adopted  in  the  Competitive  Networks 
Order  included  information  collections 
that  required  the  approval  of  OMB 
pursuant  to  Public  Law  104-13  (1995). 
The  Competitive  Networks  Order 
explained  that  effectiveness  of  the  rules 
requiring  an  information  collection  was 
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contingent  upon  OMB  approval.  OMB 
granted  approval  of  the  rules  on  May  4, 
2001  imder  OMB  control  number  3060- 
0975.  Accordingly,  these  regulations 
will  become  effective  May  25,  2001. 
This  notice  constitutes  pubhcation  of 
the  effective  date  of  the  regulations. 

3.  This  Public  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC  Reference 
Center.  445  Twelfth  Sti«et.  SW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  1231  20th 
Stiwt.  NW.,  Washington,  DC  20036, 
(202)  857-3800.  This  document  is  also 
available  via  the  internet  at: 
http://www.fee.gov/Bureaus/Wireless/ 
News_Releases/2001/index.html  in 
da01-1206.doc  and  daOl- 
1206.txtformats. 

List  of  Subjects 

47  CFR  Part  1 

Communications  common  carriers, 
Telecommunications,  Television. 

47  CFR  Part  68 

Communications  common  carriers, 
Communications  equipment, 
Telecommimications,  Telephone. 

Federal  Conununications  Commission. 

William  F.  Cator^ 

Deputy  Secretary. 

[FR  Doc.  01-13178  Filed  5-24-01;  8:45  am) 

BILUNG  CODE  6n2-01-P 


DEP/  RTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222  and  223 

P.O.  040401 B;  Docliet  No.  010507114-1114- 
01] 

RIN  0648-AP20 

Sea  Turtle  Conservation;  Restrictions 
to  Fishing  Activities 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Temporary  rule;  request  for 

comments. 

SUMMARY:  NMFS  is  establishing 
conditions  for  the  closure  of  the  large- 
mesh  gillnet  fishery  for  monkfish  in  the 
mid-Atlantic  to  prevent  unauthorized 
takings  of  sea  turtles  listed  as  threatened 
or  endangered  under  the  Endangered 
Species  Act  (ESA). 

DATES:  This  temporary  rule  is  effective 
from  May  25,  2001,  through  June  30. 


2001.  Comments  on  this  action  are 
requested,  and  must  be  received  by  no 
later  than  5  p.m.,  eastern  daylight  time, 
on  Jime  25,  2001. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  the  Chief, 
Endangered  Species  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910.  Comments  may  also  be  sent  via 
fax  to  301-713-0376.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bemhart  {ph.  727-570-5312,  fax 
727-570-5517,  e-mail 
David.Bemhart@noaa.gov),  Barbara  A. 
Schroeder  (ph.  301-713-1401.  fax  301- 
713-0376,  e-mail 

Barbara.Schroedier@noaa.gov),  or  Mary 
Colligan  (ph.  978-281-9116,  fax  978- 
281-9394,  e-mail 
Mary.A.Colligan@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  NMFS  is 
establishing  conditions  for  the  closure 
of  the  large-mesh  gillnet  fishery  for 
monkfish  in  the  mid-Atlantic  to  prevent 
unauthorized  takings  of  sea  tiutles  listed 
as  threatened  or  endangered  under  the 
Endangered  Species  Act  (ESA). 
Specifically,  NMFS  placed  fishery 
observers  aboard  the  vessels  fishing  for 
monkfish  in  waters  off  North  Carolina 
beginning  in  late  March  2001.  NMFS 
intends  to  continue  to  observe  100 
percent  of  the  vessels  through  May  2001 
in  waters  off  North  Carolina  and  and  off 
Virginia  in  the  months  of  May  and  June 
2001,  to  monitor  for  sea  turUe 
interactions.  Dociunented  sea  turtle 
takes  by  Federal  permit  holders  beyond 
the  levels  specified  in  the  incidental 
take  statement  of  the  December  21, 
1998,  biological  opinion  for  the 
monkfish  fishery  are  not  authorized.  If 
the  levels  specified  in  the  incidental 
take  statement  (ITS)  are  met,  NMFS  will 
immediately  file  a  notification  with  the 
Office  of  the  Federal  Register.  As  of  the 
effective  date  of  such  notification, 
fishing  with  gillnets  with  a  mesh  size  of 
8  inches  (20.32  cm)  or  greater,  stretched, 
will  be  prohibited  for  a  30-day  period  in 
all  offshore  AUantic  waters  between  the 
North  Carolina/South  Carolina  border 
and  the  line  of  latitude  lying  60  nautical 
miles  (nm)  north  of  the  position  of  the 
northernmost  documented  sea  turtle 
take.  The  closure  will  include  all  vessels 
using  large  mesh  gillnets  targeting 
monkfish.  If  necessary,  the  closure  may 
be  extended  for  additional  30-day 
periods  through  the  publication  of 
additional  notifications. 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 


threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii), 
leatherback  [Dermochelys  coriacea),  and 
hawksbill  [Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
[Caretta  caretta)  afad  green  (Chelonia 
mydas)  turties  are  listed  as  threatened, 
except  for  populations  of  green  turties 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 
Under  the  ESA  and  its  implementing 
regulations,  taking  sea  turtles-even 
incidentally~is  prohibited,  with 
exceptions  identified  in  50  CFR 
223.206.  The  incidental  take  of 
endangered  species  may  only  legally  be 
authorized  by  an  ITS  or  an  incidental 
take  permit  issued  pursuant  to  section  7 
or  10  of  the  ESA.  Existing  sea  turtle 
conservation  regulations  specify 
procedures  that  NMFS  may  use  to 
determine  that  incidental  takings  of  sea 
turties  during  fishing  activities  are 
imauthorized  and  to  impose  additional 
restrictions  to  conserve  listed  sea  turties 
to  prevent  unauthorized  takings  (50  CFR 
223.206(d)(4)).  Restrictions  may  be 
effective  for  a  period  of  up  to  30  days 
and  may  be  renewed  for  additional 
periods  of  up  to  30  days  each. 

Spring  2000  Sea  Turtle  Mortality 

The  Sea  Turtle  Stranding  and  Salvage 
Network  documented  a  record-setting 
level  of  sea  turtle  strandings  in  North 
Carolina  during  the  spring  of  2000. 
There  were  two  stranding  events 
involving  unprecedented  numbers  of 
tiutles,  along  the  Outer  Banks  in  Dare 
and  Hyde  counties. 

Dunng  the  first  stranding  event,  a 
total  of  71  turtles  (69  loggerheads  and  2 
Kemp's  ridleys)  washed  ashore  on  the 
ocean-facing  beaches  between  Rodanthe 
and  Ocracoke  from  April  14  tol7,  2000. 
There  were  no  externally  obvious  signs 
of  death  on  the  turties.  Necropsies  on  12 
loggerheads  and  2  Kemp's  ridleys 
revealed  that  the  turtles  had  excellent 
fat  stores  and  were  probably  in  good 
health  prior  to  their  deaths.  A  few  of  the 
turUes  had  been  feeding  on  nearshore, 
benthic  species,  but  most  had  empty 
guts,  suggesting  that  they  were  in  a 
migratory,  rather  than  foraging,  mode. 
The  uniform  state  of  decomposition  of 
the  turtles  indicated  that  they  had  likely 
all  died  suddenly  within  a  short  period 
of  time,  probably  no  more  than  a  few 
days  before  stranding  on  the  beach. 
Large  amounts  of  sargassum  weed  blew 
ashore,  coincident  with  the  turtle 
strandings,  and  considered  indicative  of 
the  movement  of  warm  Gulf  Stream 
waters  close  to  shore. 

NMFS  began  investigating  possible 
causes  of  the  sea  turtle  mortality  event 
immediately.  The  absence  of  other 
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species  in  the  die-off  was  inconsistent 
with  a  toxic  algae  bloom.  Conditions 
that  may  cause  tiulles  to  become  cold- 
stunnedi  such  as  rapid  drops  in 
temperatiu-es,  did  not  occur  and  no 
sightings  of  cold-stunned  tiulles  were 
reported  to  NMFS.  There  were  no  major 
traumatic  injiu-ies  such  as  might  be 
caused  by  dredging  or  blasting.  None  of 
the  58  turties  scanned  for  hooks  with  a 
magnetometer  had  ingested  any  fishing 
hooks.  NMFS,  therefore,  turned 
attention  to  activities  that  could  drown 
large  numbers  of  turtles,  such  as  net 
fishing.  There  was  no  trawl  fishing 
activity  in  the  area  at  the  time,  and 
gillnetting  was  reportedly  light. 
Monkfish  gillnetting  was  initially 
reported  to  be  over  in  the  area,  but 
NMFS  subsequentiy  learned  that 
gillnetters  continued  landing  monkfish 
in  North  Carolina  through  the  end  of 
April.  Large-mesh  gillnets  are  known  to 
be  highly  effective  at  catching  turties 
and  in  fact  were  the  gear  of  choice 
during  the  historical  sea  turtle  fishery. 
Sea  turtles  can  drown  in  imder  an  hour 
of  forced  submergence. 

Sea  turtle  migration  patterns  emd  the 
oceanographic  conditions  around  the 
Outer  Banks  in  the  spring  appeared  to 
have  created  a  situation  where  large 
numbers  of  turtles  were  at  risk  of 
interacting  with  coastal  fisheries. 
Loggerhead  and  Kemp's  ridley  turtles 
are  known  to  use  siunmer  foraging 
grounds  along  the  mid-Atlantic  and 
northeast  seaboard.  For  many  turties, 
their  spring  migrations  to  these  feeding 
grounds  from  wintering  areas  along  the 
southeastern  U.S.  or  from  warm  offshore 
waters  will  bring  them  near  Cape 
Hatteras.  The  warm  Gulf  Stream  flows 
southwest  to  northeast  past  Cape 
Hatteras.  The  exact  position  of  the  Gulf 
Stream  in  this  area  can  be  highly 
variable  week-to-week,  and  its  position, 
along  with  local  winds  and 
counterclockwise  warm-water  currents 
frcan  the  Gulf  Stream  can  strongly  affect 
the  coastal  waters.  In  the  spring  of  2000, 
the  Gulf  Stream  was  quite  close  to  Cape 
Hatteras:  only  10  to  15  nm  offshore.  As 
usual,  the  coastal  water  inshore  of  the 
Gulf  Stream  had  been  strongly  affected 
by  eddies  off  the  Gulf  Stream.  Around 
the  time  of  this  first  stranding  event, 
warm  eddies  brought  water  up  to  20°C 
(ea^F)  ashore  along  Ocracoke  and 
Hatteras  Islands,  while  coastal  waters 
farther  to  the  north  were  still  cold  (less 
than  14°C),  deterring  turtles  from 
proceeding  northward  up  the  coast. 
Turtles  may  have  moved  inshore  with 
the  warm  eddy,  becoming  more 
vulnerable  to  coastal  fisheries  and  more 
likely  to  strand.  Onshore  winds  that 
began  on  April  14  likely  pushed  the 


carcasses  ashore.  Immediately  after  this 
stranding  event,  cold  water  pushed  in 
from  the  north  around  Cape  Hatteras, 
replacing  the  warm  eddy  waters. 
Wanner  waters  were  only  available  to 
sea  turtles  offshore.  While  cold  water 
prevailed  along  the  coast,  the  strandings 
were  greatly  diminished. 

A  second  stranding  event  began  on 
May  3.  From  May  3-8,  approximately 
209  additional  sea  turties  t3  Kemp's 
ridleys,  the  rest  loggerheads)  were  found 
dead  on  ocean  beaches  between  Oregon 
Inlet  and  Hatteras  Inlet.  Virtually  all 
were  severely  decomposed,  suggesting 
that  they  had  been  dead  at  sea  for  at 
least  several  days  before  stranding.  The 
numbers  and  the  advanced 
decomposition  of  these  animals 
precluded  meaningful  necropsies.  Four 
of  the  carcasses  were  entangled  in 
fishing  gear:  Three  loggerheads  carried 
pieces  of  gillnet  with  a  mesh  size  of  1 2 
inches  (30.48  cm)  stretched,  and  one 
loggerhead  was  carrying  gillnet  with  a 
mesh  size  of  10  inches  (25.4  cm) 
stretched. 

Analysis  of  the  oceanographic 
conditions  before  the  second  stranding 
event  indicated  that  cold  water  lay 
along  the  North  Carolina  coast  all  the 
way  to  Cape  Lookout  through  the  end  of 
April.  Sea  turties  can  tolerate  water 
temperatures  down  to  about  10°C  for 
short  periods,  but  with  warm  water 
(greater  than  20°C)  only  15  to  20  nm 
offshore,  they  likely  would  have 
remained  in  or  near  the  20°C  thermal 
front.  Satellite  imagery  showed  a  small 
tongue  of  warm  water  curling  back 
towards  the  coast  from  the  Gulf  Stream, 
about  15  nm  east  of  Avon,  on  April  30. 
This  tongue  of  warm  water  slowly  grew 
and  extended  westward  imtil  it  hit  the 
North  Carolina  coast  between  Avon  and 
Rodanthe  on  May  3,  the  day  the  turtle 
carcasses  began  to  wash  ashore.  Because 
the  satellite  imagery  shows  a  distinct 
water  mass  moving  in  from  offshore  at 
the  exact  place  and  time  that  the 
strandings  started,  it  appears  that  the 
turtles  also  died  offshore,  perhaps  as 
much  as  a  week  before  they  stranded, 
and  were  then  brought  ashore  by  that 
water  mass.  Three  fisheries  were  active 
in  offshore  waters  the  week  prior  to  the 
strandings:  Hook-and-line  fishing  for 
mackerel,  bluefish  gillnetting,  and 
monkfish  gillnetting.  The  mesh  sizes  of 
the  gear  recovered  with  the  stranded 
turtles  were  only  consistent  with 
gillnets  for  monkfish.  Again,  there  was 
no  evidence  that  the  turtles  had  been 
hooked. 

After  examination  of  the  strandings 
on  the  Outer  Banks,  NMFS  concluded 
that  unauthorized  takes  in  large-mesh 
gillnets  targeting  monkfish  and  possibly 
dogfish  contributed  to  these  sea  turtle 


mortalities.  Other  possible  causes  were 
not  consistent  with  the  natiu«  of  the 
strandings.  Satellite  sea  surface 
temperature  information  allowed  NMFS 
to  reconstruct  the  likely  times  and 
locations  of  the  sea  turtle  mortality. 
Gillnetting  for  dogfish  and  monkfish 
was  occurring  in  those  times  and  places. 
These  fisheries  deploy  thousands  of 
yards/meters  of  gillnets  and  have  very 
long  soak  times,  ranging  from  overnight 
to  several  days.  A  new  Monkfish 
Fishery  Management  Plan  (FMP), 
implemented  in  November,  1999, 
includes  measures  to  phase-out  the 
directed  monkfish  fishery  in  order  to 
rebuild  the  resource  within  10  years. 
The  FMP  includes:  a  permit 
requirement  that  limits  participation  to 
fishers  that  landed  monkfish  during  a 
qualification  period  that  preceded  the 
North  Carolina  directed  gillnet  fishery; 
limits  on  the  number  of  days  fishers  can 
land  monkfish;  and  a  restrictive  trip 
hmit,  effective  May  1,  2000.  This 
restrictive  limit  may  have  encouraged 
fishers  to  increase  their  effort  in  March 
and  April,  2000,  in  anticipation  of  the- 
imminent  reduction  in  revenues. 
Additionally,  during  that  period,  fishers 
who  applied  for  a  limited  access  permit 
but  who  were  denied  one  because  they 
did  not  qualify,  were  still  able  to  fish 
while  they  appealed  the  denial  of  their 
application. 

Bluefish  gillnetting  was  also  active  in 
offshore  waters  at  the  time  of  the  second 
mortality  event.  The  bluefish  fishery, 
however,  uses  smaller-mesh  nets  (5-1/2 
inches/13.97  cm),  much  less  net  per 
boat,  and  much  shorter  soak  times  (less 
than  an  hoiu  to  several  hours)  than  the 
large-mesh  gillnet  fisheries.  While 
bluefish  gillnets  can  catch  and  drown 
turtles,  these  fishing  characteristics 
make  bluefish  gillnetting  a  smaller 
threat  to  sea  turtles. 

In  response  to  these  stranding  events, 
on  May  12,  2000,  NMFS  closed  an  area 
along  eastern  North  Carolina  and 
Virginia  to  fishing  with  large-mesh 
gillnets  with  a  stretched  mesh  size  of  6 
inches  (15.24  cm)  or  greater  for  a  30-day 
period  through  a  temporary  rule  (65  FR 
31500)  under  ESA  authority  using  the 
procedures  at  50  CFR  223.206(d)(4).  The 
closed  area  included  all  Atiantic  Ocean 
waters  between  Cape  Hatteras  and  38° 
N.  latitude  (near  the  Virginia-Maiyland 
border),  west  of  75°  W.  longitude,  and 
a  specified  part  of  Chesapeake  Bay.  The 
monkfish  gillnet  fishery  was  thus 
curtailed  in  this  area  while  smaller 
mesh  gillnet  fisheries  for  bluefish, 
weakfish,  croaker,  and  some  dogfish 
continued. 

After  the  large  mesh  closure  was  in 
effect,  no  additional  mass  stranding 
events  occurred  in  North  Carolina. 


28844  Federal  Register / Vol.  66.  No.  102 /Friday,  May  25,  2001 /Rules  and  Regulations 


However,  the  monkfish  fishery  in  North 
Carolina  was  over  by  the  time  the 
closure  went  into  effect.  The  North 
Carolina  monkfish  fishery  is  typically 
active  from  January  through  April.  It  is 
likely  that  the  closure  did  not  have  a 
significant  effect  on  monkfish  fishing  in 
North  Carolina,  as  the  vessels  had 
already  moved  northward  by  the  time 
the  closing  was  enacted. 

The  closine  also  reduced  the 
monkfish  gillnetting  effort  off  the  coast 
of  Virginia  and  could  have  contributed 
to  a  lower  number  of  strandings  along 
Virginia's  ocean  facing  beaches. 
Typically,  strandings  in  Virginia  are 
higher  on  the  ocean  facing  beaches 
south  of  Cape  Henry.  However,  a 
significant  number  of  strandings  still 
occurred  in  inshore  Virginia  waters  in 
2000.  particularly  inside  the  Chesapeake 
Bay  and  along  the  western  shores  of  the 
Bay.  Virginia  strandings  are  typically 
highest  in  late  May  and  early  Jime,  and 
over  the  past  several  years,  stranding 
reports  have  shown  an  increase  in 
strandings  throughout  Virginia. 
Comparisons  between  May  and  June 
strandings  occurring  along  the  Virginia 
coast,  particularly  the  Virginia  Beach 
oceanfront  region,  indicate  that  a  large 
reduction  in  strandings  occurred 
between  1999  and  2000  (Mansfield  et 
al.,  2001).  Due  to  the  large-mesh  gillnet 
closiire.  as  well  as  the  new  trip  limits 
imposed  by  the  FMP  on  May  1,  2000, 
there  was  also  a  reduction  in  fisheries 
landings  reported  within  this  region.  It 
is  probable  that  the  reduction  in  2000 
offshore  strandings  along  the  Virginia 
coast  was  at  least  in  part  attributable  to 
the  large  mesh  gillnet  closure. 

Impacts  on  Sea  Turtles 

The  number  of  dead  loggerheads  in 
the  two  North  Carolina  stranding  events 
in  2000  is  unprecedented.  The  10-year 
stranding  average  (1989-98)  for  the 
entire  state  of  North  Carolina  for 
loggerheads  is  219  per  year;  in  contrast, 
275  loggerheads  stranded  in  just  these 
two  events.  Springtime  strandings  in 
Dare  and  Hyde  counties.  North  Carolina, 
however,  are  not  unusual.  Historically, 
there  has  been  a  small  spike  in  turtle 
strandings  in  Statistical  Zone  35,  which 
generally  corresponds  to  those  two 
counties,  as  the  north-migrating  turtles 
encountered  coastal  fisheries.  In  recent 
years,  the  number  of  stranded  turtles, 
particularly  loggerheads,  has  grown. 
NMFS  believes  increased  fifhing  effort, 
a  shift  of  fishing  effort  later  into  the 
season,  fishing  methods  that  are  more 
lethal  to  sea  turtles,  and,  in  2000, 
weather  and  oceanographic  conditions 
that  caused  seatiulles  that  were  killed 
offshore  to  wash  onto  the  beach 


contributed  to  this  increase  in 
loggerhead  strandings. 

Strandings  are  a  minimum  indicator 
of  at-sea  mortality  as  winds  and  currents 
will  carry  many  carcasses  offshore.  It 
has  been  estimated  that  strandings 
represent,  at  best,  only  approximately  7 
to  13  percent  of  the  at-sea  nearshore 
mortality  (Epperly  et  al.,  1996).  The 
turtle  mortalities  in  the  second  spring 
2000  stranding  event  likely  occiured  10- 

20  nm  offshore  and  only  reached  shore 
because  a  warm  eddy  broke  off. 

Continued  loggerhead  strandings  at 
rates  observed  in  2000  may  pose  a 
serious  threat  to  the  species'  recovery, 
especially  as  the  strandings  indicate 
mortalities  occurring  at  a  critical  point 
in  these  turtles'  migration  to  their 
summer  foraging  grounds.  Most 
loggerheads  in  U.S.  waters  come  from 
one  of  two  genetically  distinct  nesting 
populations.  The  population  that  nests 
in  south  Florida  is  much  larger  and  has 
shown  increases  in  nesting.  The 
northern  population  that  nests  from 
northeast  Florida  through  North 
Carolina  is  much  smaller,  and  its 
nesting  niunbers  are  stable  or  declining. 
Previous  studies  suggest  that  between 
25  and  59  percent  of  the  loggerhead  sea 
turtles  foimd  in  foraging  areas  from  the 
northeastern  U.S.  to  Georgia  are  from 
the  smaller,  northern  population 
(TEWG,  2000;  NMFS  SEFSC.  2001). 

Continued  Threat  to  Sea  Turtles 

The  environmental  conditions  that 
produced  the  unprecedented  levels  of 
sea  turtle  strandings  in  spring  2000  may 
reciu'  in  spring  2001.  April  and  May  are 
known  to  be  the  months  of  the  year 
when  the  highest  density  of  sea  turtles 
occui  along  the  coast  of  North  Carolina 
(Keinath  et  ai,  1992),  and  turtles  in  this 
area  may  be  vidnerable  to 
entanglements  in  fishing  gear,  such  as 
large  mesh  gillnets. 

Regulations  under  the  new  monkfish 
FMP  enacted  on  May  1,  2000,  restrict 
landings  of  monkfish  fi-om 
approximately  Cape  Cod  south  to  996 
poimds  (452  kg)  whole  weight  of 
monkfish  per  day-at-sea  fished. 

The  FMP  is  likely  to  reduce  fishing 
effort  of  North  Carolina  and  Virginia. 
Through  March  27,  2001,  only  7  vessels 
were  gillnetting  for  monkfish  off  of 
North  Carolina.  During  March  of  2000, 

21  gillnet  vessels  reported  monkfish 
landings  in  North  Carolina.  No  change 
in  the  usual  methods  and  timing  of  the 
fishery  off  the  North  Carolina  coast  is 
anticipated.  In  any  event,  the  amount  of 
effort  in  spring  2000  that  preceded  the 
large  sea  turtle  mortality  events  was  also 
rather  low:  Only  5  federally  permitted 
monkfish  boats  were  fishing  off  North 
Carolina  in  the  second  half  of  April, 


2000,  using  about  3  miles  (1.86  km)  of 
tied-down  gillnets  each  with  soak  times 
of  1  to  3  days.  The  practice  of  tying- 
down  nets  makes  them  more  effective  at 
snaring  large  monkfish  but  also  makes 
them  much  more  effective  at  entangling 
sea  tmtles. 

The  emergency  restriction  on  large 
mesh  gillnets  that  was  implemented  on 
May  12,  2000,  may  have  temporarily 
prevented  the  continuation  of  excessive 
sea  turtle  mortality  in  waters  off  North 
Carolina  and  Virginia.  The  restriction 
came  into  effect  too  late,  however,  to 
prevent  sea  turtle  interactions  with 
monkfish  gillnets  off  North  Carolina  that 
contributed  to  the  strandings  of  almost 
300  sea  turtles.  Oceanographic 
conditions  and  the  timing  of  sea  turtle 
migrations  may  cause  large  numbers  of 
sea  turtles  to  coincide  again  with 
monkfish  gillniet  fisheries  along  the 
coasts  of  North  Carolina  and  Virginia 
through  June  2001.  Although  monkfish 
gillnet  effort  will  likely  be  reduced  in 
2001  compared  to  2000,  a  small  amount 
of  large  mesh  gillnet  fishing  effort 
coupled  with  long  soak  times  can  result 
in  sea  turtle  mortality  as  suggested  by 
the  2000  mass  stranding  event  in  North 
Carolina.  To  prevent  the  reciurence  of 
sea  tmlle  takes  this  year,  proactive 
measures  are  being  taken  to  reduce  the 
risk  to  tuirtles  from  the  monkfish  gillnet 
fishery  and  should  focus  on  large-mesh 
gear  that  poses  the  greatest  threat.  Large- 
mesh  gillnet  fisheries  occurring  along 
the  path  where  sea  tiulles  migrate  can 
capture  and  kill  large  niunbers  of  turtles 
and  possibly  disrupt  other  turtles  from 
reaching  important  feeding  areas. 

Authorized  Level  of  Incidental  Take  of 
Sea  Turtles 

Some  take  of  sea  tiulles  incidental  to 
the  monkfish  fishery  is  authorized.  The 
monkfish  fishery  was  analyzed  in  a 
biological  opinion  signed  on  December 
21, 1998,  conducted  on  the  FMP.  That 
biological  opinion  included  an  annual 
incidental  take  authorization  for  the 
entire  Federal  monkfish  fishery  of  six 
loggerhead  turtles  observed  taken,  with 
no  more  than  three  dead  and  up  to  one 
individual  lethal  or  non-lethal  Kemp's 
ridley,  CTeen,  or  leatherback  sea  turtle. 

The  FMP,  which  phases  out  the 
directed  monkfish  fishery,  was 
supposed  to  be  implemented  May  1, 
1999,  but  implementation  was  delayed 
until  November  8, 1999. 

In  early  1999,  NMFS  observers  were 
aboard  two  monkfish  gillnet  trips  out  of 
North  Carolina  in  March  and 
documented  the  capture  of  nine 
loggerhead,  six  dead,  and  one  dead 
Kemp's  ridley.  These  observed  takes 
were  unauthorized  given  that  these 
monkfish  trips  were  not  federally 
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permitted  at  that  time.  In  2000,  the  four 
loggerhead  carcasses  carrying  pieces  of 
large  mesh  gillnet  attributable  to  the 
monkfish  fishery,  also  exceeded  the 
incidental  take  allowance  of  three  dead 
loggerheads.  NMFS  has  reinitiated  ESA 
section  seven  consultation  on  the  FMP 
due  to  these  sea  turtle  takes  as  well  as 
possible  takes  of  right  whales.  A 
biological  opinion  and  revised  ITS  will 
be  issued  in  the  late  spring  or  early 
summer  of  2001. 

To  prevent  the  recurrence  of 
unauthorized  sea  turtle  takes  this 
spring,  NMFS  has  implemented  an 
extensive  monitoring  program  to  detect 
sea  turtle  mortality  in  the  monkfish 
gillnet  fishery  early  and  to  curtail 
fishing  quicldy  if  the  sea  turtle  takes 
meet  or  exceed  the  levels  in  the  1998 
ITS.  Specifically,  NMFS  placed  fishery 
observers  aboard  vessels  fishing  for 
monkfish  in  waters  off  North  Carolina 
beginning  in  late  March  and  intends  to 
continue  coverage  through  May  2001 
and  off  Virginia  in  the  months  of  May 
and  June  2001  to  monitor  for  sea  turtle 
interactions.  If  documented  (e.g., 
observed  by  an  observer  or  other  Federal 
or  state  employee  or  agent  or  stranded 
with  clear  evidence  of  monkfish  gillnet 
entanglement)  sea  turtle  takes  in  the 
monkfish  gillnet  fishery  meet  or  exceed 
the  authorized  level  in  the  ITS,  NMFS 
will  immediately  close  the  area  of 
concern  to  fishing  with  large  mesh 
gillnets  targeting  monkfish.  The  closure 
will  include  all  vessels  using  large  mesh 
gillnets  to  target  monkfish.  Some  of 
these  vessels  are  not  Federally 
permitted,  and  thus  are  not  authorized 
to  take  sea  turtles  as  specified  in  50  CFR 
223.206.  A  closure  of  the  large  mesh 
monkfish  fishery  will  also  apply  to 
these  vessels. 

Pursuant  to  50  CFR  223.206(d)(4),  the 
exemption  for  incidental  taking  of  sea 
turtles  in  50  CFR  223.203(d)(1)  does  not 
authorize  incidental  takings  during 
fishing  activities  if  the  takings  would 
violate  the  restrictions,  terms,  or 
conditions,  of  an  incidental  take 
statement  or  biological  opinion  or  if 
takings  may  likely  jeopardize  the 
continued  existence  of  a  species  listed 
under  the  ESA.  Regulations  at  50  CFR 
223.206(d)(4)  provide  that  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA)  may  issue  a  determination  that 
incidental  takings  in  the  course  of 
fishing  activities  are  unauthorized,  and 
specify  procedures  that  the  AA  may  use 
to  impose  additional  restrictions  to 
conserve  listed  sea  turtles  and  prevent 
such  takings.  From  time  to  time,  the  AA 
has  invoked  these  procedures  in 
response  to  exceeding  incidental  take 
statements  or  other  unauthorized  sea 
turtle  mortalities.  The  process  to 


implement  those  restrictions  generally 
requires  about  7  days  before  additional 
restrictions  become  effective. 
Occasionally,  there  are  also  difficulties 
in  notifying  fishermen  of  the  new 
restrictions  that  further  affect  the 
timeliness  and  effectiveness  of  the  sea 
turtle  protective  measures. 

Because  of  the  rapid  occurrence  of  an 
unprecedented  number  of  sea  turtle 
mortalities  last  spring,  NMFS  is 
concerned  that  reliance  on  the 
publication  of  a  temporary  rule,  with  its 
attendant  time  lag  after  the  authorized 
level  of  take  is  met  or  exceeded,  may 
result  in  a  high  level  of  illegal  takings 
in  the  monkfish  gillnet  fishery  this 
spring  and  a  potentially  serious  impact 
to  sea  turtles.  Therefore,  NMFS  is 
specifying,  through  this  temporary  rule, 
the  procedures  that  the  AA  will  follow 
in  making  determinations  of 
unauthorized  takings  and  implementing 
restrictions  to  fisheries.  NMFS  intends 
to  continue  to  monitor  the  incidental 
take  of  sea  turtles  in  the  monkfish 
gillnet  fishery  through  May  2001  in 
waters  off  North  Carolina  and  in  the 
waters  off  Virginia  in  the  months  of  May 
and  June  2001.  The  AA  has  determined 
that,  if  and  when  documented 
incidental  takes  of  sea  turtles  meet  or 
exceed  six  individual  loggerhead  turtles, 
total,  or  three  dead  loggerhead  turtles  or 
one  individual  Kemp's  ridley, 
leatherback,  or  green  turtle,  live  or  dead, 
any  subsequent  takings  of  threatened  or 
endangered  sea  turtles  by  monkfish 
gillnetters  will  be  unauthorized.  NMFS 
will  immediately  file  a  notification  with 
the  Office  of  the  Federal  Register  if  the 
authorized  take  levels  are  met  or 
exceeded.  On  and  after  the  effective  date 
of  such  notification,  fishing  with 
gillnets  with  a  mesh  size  of  8  inches 
(20.32  cm)  or  greater,  stretched,  will  be 
prohibited  for  a  30-day  period  in  all 
offshore  Atlantic  waters  between  the 
North  Carolina/South  Carolina  border, 
and  the  line  of  latitude  lying  60  nm 
north  of  the  position  of  the 
northernmost  documented  sea  turtle 
take.  Because  sea  turtles  will  be 
migrating  northward  fi-om  Cape 
Hatteras,  the  closed  area  should  include 
all  waters  to  the  south  of  the  sites  of  the 
interactions  as  well  as  provide 
protection  for  turtles  as  they  continue  to 
migrate  northward.  The  Federal 
Register  notification  will  explicitly  state 
the  area  affected  by  the  closure.  If 
necessary,  the  closure  may  be  extended 
for  additional  30-day  periods  through    . 
the  publication  of  additional 
notifications.  NMFS  has  reinitiated  ESA 
section  7  consultation  on  the  monkfish 
fishery.  A  new  biological  opinion  and 
ITS  will  be  issued  in  late  spring  or  early 


summer  of  2001.  Upon  completion  of 
the  new  biological  opinion,  the  AA  may 
vtdthdraw  or  modify  this  temporary  rule, 
as  warranted. 

The  fishery  affected  by  this  temporary 
rule  is  the  monkfish  gillnet  fishery. 
Fewer  monkfish  gillnetters  are  expected 
to  fish  the  North  Carolina  and  Virginia 
coasts  this  year  because  of  the  limited 
access  permit  requirements  in  the  FMP 
that  reduced  the  total  number  of 
participants  and  the  996  lb  (452  kg)  trip 
limit  restriction  in  waters  south  of 
approximately  Cape  Cod.  In  North 
Carolina  last  year,  21  gillnet  vessels 
reported  landings  to  NMFS  fi-om  91 
monkfish  trips  in  March,  and  19  vessels 
reported  landings  from  71  trips  in  April. 
In  March  2001,  only  seven  boats  (four  of 
which  have  federal  limited  access 
monkfish  permits)  have  been  fishing  for 
monkfish  in  North  Carolina,  completing 
24  trips  through  March  27.  Based  on 
this,  fishing  effort  in  2001  in  terms  of 
boats  s^d  trips  appears  to  be  a  third  of 
the  2000  levels  in  North  Carolina.  In 
April,  May,  and  June  of  2000,  monkfish 
limited  access  vessels  reported  landings 
to  NMFS  for  125  trips  from  Virginia 
ports.  A  similar  reduction  in  monkfish 
gillnetting  is  anticipated  in  Virginia 
during  2001. 

The  possible  impact  of  this  temporary 
rule  is  difficult  to  assess  because  it  is 
uncertain  whether  and  when  additional 
restrictions  might  be  implemented.  A 
worst-case  scenario  would  be  the 
closure  of  the  monkfish  gillnet  fishery 
in  North  Carolina  and  Virginia  for  the 
entire  months  of  May,  and  June  2001. 
Assuming  that  the  number  of  trips  made 
in  2000  (197  trips)  for  April  through 
June  will  occur  in  2001,  and  that  the 
number  of  trips  can  be  averaged  across 
these  months,  and  given  the  trip  limit 
imposed  on  May  1 ,  2000  (996  lb  (452  kg) 
whole  monkfish/trip),  the  maximum 
landings  that  may  be  foregone  would  be 
130,808  lb  (59,333  kg),  whole.  Current 
ex -vessel  prices  are  around  $0.75-1.25 
per  pound,  so  the  potential  lost  revenue 
from  those  sales  could  be  around 
$1 30,000.  Current  fishing  effort, 
however,  is  less  than  one-third  of  last 
year's  level.  The  monkfish  gillnet  fleet 
is  also  highly  mobile,  ranging  fi>om  the 
Gulf  of  Maine  through  the  mid-Atlantic, 
and  fishermen  would  not  be  forced  to 
forego  fishing  opportunities  as  they 
could  still  target  monkfish  farther  to  the 
north,  where  sea  turtle  interactions  are 
much  less  likely  in  the  spnngtime. 
Consequently,  NMFS  believes  that  the 
potential  impact  of  this  temporary  rule 
on  monkfish  gillnet  fishermen  would  be 
significantly  less  than  this  worst-case 
scenario  analysis.  Finally,  no  additional 
restrictions  may  be  necessary  if  sea 
turtle  interactions  are  avoided.  The 
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gillnet  fishennen  have  significant 
control  over  turtle  catch  rates  by  their 
selection  of  fishing  areas  and  other 
fishing  parameters  (e.g.,  amount  of  net 
and  length  of  soak). 

The  specific  details  of  any  restrictions 
implemented  pursuant  to  the  procedure 
in  this  temporary  rule  will  be 
announced  on  the  NOAA  weather 
channel,  in  newspapers,  and  other 
media. 

Additional  Consenration  Measures 

The  AA  may  withdraw  or  modify  any 
additional  restriction  on  fishing 
activities  if  the  AA  determines  that  such 
action  is  warranted.  The  additional 
restrictions  in  this  temporary  rule  will 
only  become  effective  upon  publication 
of  a  subsequent  notification  in  the 
Federal  Register.  Notification  of  any 
additional  sea  turtle  conservation 
measures,  including  any  extensions  of 
any  closure,  will  be  published  in  the 
Federal  Register  piu^uant  to  50  CFR 
223.206(d)(4). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

The  AA  has  determined  that  this 
action  is  necessary  to  provide  adequate 
protection  for  endangered  and 
threatened  sea  t\irtles,  primarily  the 
loggerhead  sea  turtle,  pursuant  to  the 
ESA  and  other  applicable  law. 

Pursuant  to  5  U.S.C.  553(b)(B).  the  AA 
finds  that  there  is  good  cause  to  waive 
prior  notice  and  opportunity  to 
comment  on  this  action.  It  would  be 
contrary  to  the  public  interest  to  provide 
prior  notice  and  opportunity  for 
comment  because  providing  notice  and 
comment  would  prevent  the  agency 
from  implementing  this  action  in  a 
timely  manner  to  protect  the  listed  sea 
turtles.  Notification  of  and  opportunity 
to  comment  on  the  procedures  allowing 
the  implementation  of  temporary 
measures  to  protect  sea  turtles  was 
provided  through  the  proposed  rule 
which  established  these  actions  (57  FR 
18446.  April  30. 1992).  For  the  same 
reasons,  the  AA  finds  good  cause  also 
under  5  U.S.C.  553(d)(3)  not  to  delay  the 
effective  date  of  this  rule  for  30  days. 
NMFS  is  making  this  rule  effective  from 
May  25,  2001.  through  June  30,  2001. 
Any  closures  implemented  pursuant  to 
this  temporary  rule  will  be  effective 
upon  filing  with  the  Office  of  the 
Federal  Register  of  a  notification  that 
additional  sea  turtle  takes  in  the 
monkfish  fishery  are  imauthorized.  As 
stated  earlier,  the  specific  details  of  any 


restrictions  implemented  pursuant  to 
the  procedure  in  this  temporary  rule 
will  be  announced  on  the  NOAA 
weather  channel,  in  newspapers,  and 
other  media. 

As  prior  notice  and  an  opportimity  for 
public  comment  are  not  required  to  be 
provided  for  this  notification  by  5 
U.S.C.  553.  or  by  any  other  law.  the 
analytical  requirements  of  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

The  AA  prepared  an  Environmental 
Assessment  (EA)  for  the  final  rule  (57 
FR  57348,  December  4, 1992)  requiring 
turtle  excluder  device  use  in  shrimp 
trawls  and  creating  the  regulatory 
framework  for  the  issuance  of 
determinations  of  imauthorized  takings 
and  additional  restrictions  such  as  this. 
Copies  of  the  EA  and  cited  references 
are  available  (see  ADDRESSES). 

Authority:  16  U.S.C.  1531. 
Dated:May  18,  2001. 
Clarence  G.  Pautzke, 

Acting  Assistant  Administrator  for  Fisheries. 
|FR  Doc.  01-13170  Filed  5-24-01;  8:45  am) 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  648 

[Docket  No.  010220043-1132-02;  I.D. 
120400D] 

RIN  0648-AN65 

Foreign  Fishing  and  Fisheries  of  the 
Northeastern  United  States;  Final  2001 
Specifications  for  the  Atlantic  Herring 
Fishery  and  Foreign  Fishing 
Restrictions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAAi, 
Commerce. 

ACTION:  Final  2001  specifications  for  the 
Atlantic  herring  fishery. 

SUMMARY:  NMFS  issues  final - 
specifications  for  the  2001  Atlantic 
herring  fishery.  The  intent  of  the 
specifications  is  to  conserve  and  manage 
the  herring  resource  and  provide  for 
sustainable  fisheries,  and  to  comply 
with  the  provisions  in  the  Fishery 
Management  Plan  for  Atlantic  Herring 
(FMP),  which  require  annual 
specifications  for  the  fishery. 

DATES:  Effective  May  25,  2001  through 
December  31,  2001. 


ADDRESSES:  Copies  of  supporting 
docimients,  including  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA). 
and  the  Essential  Fish  Habitat 
Assessment  are  available  from  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Region,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298.  The  EA/ 
RIR/FRFA  is  accessible  via  the  Internet 
at  http:/www.nero.gov/ro/doc/nr.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978)  281-9104,  e-mail  at 
Myles.A.Raizin@noaa.gov,  fax  at  (978) 
281-9135. 

SUPPt^MENTARY  INFORMATION: 
Regulations  implementing  the  FMP 
appear  at  50  CFR  part  648,  subpart  K. 
Regulations  governing  foreign  fishing 
appear  at  50  CFR  part  600,  subpart  F. 
The  FMP  requires  the  New  England 
Fishery  Management  Council's  (New 
England  Council's)  Atlantic  Herring 
Plan  Development  Team  (PDT)  to  meet 
at  least  annually,  no  later  than  July  each 
year,  with  the  Atlantic  States  Marine 
Fisheries  Commission's  (Commission) 
Atlantic  Herring  Plan  Review  Team 
(PRT)  to  develop  and  recommend  the 
following  specifications  for 
consideration  by  the  New  England 
Coimcil's  Atlantic  Herring  Oversight 
Committee:  Allowable  biological  catch 
(ABC),  optimum  yield  (OY),  domestic 
annual  harvest  (DAH),  domestic  annual 
processing  (DAP),  total  foreign 
processing  (JVPt),  joint  venture 
processing  ([VP),  internal  waters 
processing  (IWP),  U.S.  at-sea  processing 
(USAP),  border  transfer  (BT),  total 
allowable  level  of  foreign  fishing 
(TALFF),  and  reserve  (if  any).  The  PDT 
and  PRT  also  recommend  the  total 
allowable  catch  (TAG)  for  each 
management  area  and  sub-area 
identified  in  the  FMP.  A  proposed  rule 
to  implement  the  2001  Atlantic  herring 
specifications  was  published  in  the 
Federal  Register  on  March  5,  2001  (66 
FR  13279)  with  a  comment  period 
ending  April  4,  2001. 

Final  2001  Specifications 

The  final  2001  specifications  are 
contained  in  the  following  table. 
Changes  from  the  2000  specifications 
include  increases  in  OY,  DAH,  TALFF, 
DAP,  and  the  TAC  reserve  for  Area  2. 
The  impacts  of  these  changes  on  the 
fishery  were  discussed  in  the  preamble 
of  the  proposed  rule  and  are  not 
repeated  here. 
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Final  2001  Atlantic  Herring  Specifications 


Specification 


ABC 

OY 

DAH 

TALFF 

DAP 

USAP 

BT 

JVR 

JVP-  Area  2  and  Area  3 

IWP 

Reserve 

TAC-Area  1A 

TAC-Area  1B 

TAC-Area  2 

TAC-Area  3 


AnrKXint  (mt) 


300,000 
250,000 
245,000 

5.000 
221,000 

20,000 

4,000 

20,000 
/  iPjOOO 

0 
60.000 
10,000 
50,000 
(80,000  TAC  reserve) 
50.000 


The  New  England  Council  met  in 
September  2000  and  recommended 
cxinditions  and  restrictions  for  TALFF. 
Those  recommendations  include:  A 
restriction  on  direct  foreign  fishing 
landward  of  20  nautical  miles  from 
shore;  a  restriction  limiting  gear  to 
midwater  trawls;  a  condition  that  before 
foreign  vessels  can  harvest  more  than  25 
percent  of  their  TALFF  allocation, 
foreign  vessels  must  receive  25  percent 
of  its  JVP  allocation  or  provide  proof  for 
vifhy  this  was  not  possible;  a  restriction 
c|q  direct  mealing  by  the  foreign  vessel; 
a!  restriction  on  fishing  in  regulated 
multispecies  closed  areas;  and  a 
prohibition  on  foreign  fishing  in  Area  1 
(Gulf  of  Maine).  These  conditions  and 
restrictions  are  intended  to  stricUy 
control  any  foreign  fishing  for  TALFF 
for  the  benefit  of  the  domestic  fishery 
and  in  conformance  with  the  objectives 
of  the  FMP.  NMFS  will  consider  these 
recommendations  prior  to  authorizing 
TALFF.  Such  restrictions  will  be 
implemented  within  the  authorization 
issued  by  NMFS  to  specific  foreign 
vessels. 

timments  and  Responses 
Fifty-two  public  comments  were 
received  on  the  proposed  specifications 
prior  to  and  during  the  comment  period 
that  ended  on  April  4,  2001.  Specific 
comments  related  to  the  proposed 
annual  specifications  are  discussed  and 
responded  to  as  follows: 

Comment  1:  A  commenter  supported 
t^ie  allocation  of  Atlantic  herring  JVP 
a^d  TALFF. 

Response:  This  final  rule  implements 
the  proposed  allocation  of  Atlantic 
herring  JVP  and  TALFF. 

Comment  2:  Many  commenters 
cipposed  the  allocation  of  Atlantic 
herring  TALFF.  One  stated  that 
commercial  fishers  have  been  unable  to 
harvest  even  a  small  percentage  of  the 


TAC  based  on  the  current  assessment  of 
the  herring  fishery,  leading  fishers  to 
believe  that  the  assessments 
overestimate  the  actual  stock  size  by 
orders  of  magnitude.  The  commenter 
concluded  that  NMFS  does  not  have  the 
data  to  support  taking  such  a  risk  of 
exploiting  such  a  valuable  resource  by 
establishing  TALFF. 

Response:  The  most  recent  stock 
assessment  for  Atlantic  herring  (the  27th 
Northeast  Regional  Stock  Assessment 
Workshop,  December,  1998  (SAW-27)) 
concluded  that  the  stock  is  at  a  high 
level  of  biomass  and  is  underexploited. 
The  total  biomass  of  Atlantic  herring 
continued  to  increase  in  1999,  reaching 
the  highest  levels  observed  in  the  NMFS 
spring  bottom  trawl  survey,  and 
significantly  above  the  biomass 
necessary  to  achieve  maximum 
sustainable  yield.  The  PDT  concluded 
that  biomass  of  the  coastal  stock 
component  is  at  or  near  the  theoretical 
carrying  capacity.  Projections  based  on 
SAW-27  indicate  fishing  mortality 
continues  to  be  low.  Landings  of 
Atlantic  herring  increased  in  1999,  to 
approximately  90,000  mt,  from  about 
82,000  mt  in  1998,  but  were  still  below 
the  levels  of  1996  and  1997.  Landings  in 
the  Gulf  of  Maine  (Areas  1 A  and  IB) 
increased  from  47,000  mt  to  65,000  mt, 
while  landings  on  Georges  Bank  (Area 
3)  declined  from  18,000  mt  to  5,500  mt. 
Landings  in  Southern  New  England  and 
the  Mid-Atlantic  (Area  2)  increased  by 
2,500  mt.  The  maximimi  harvest  of 
5,000  mt  of  TALFF  specification  would 
occur  only  in  Areas  2  and  3  and  js 
already  credited  as  part  of  the  OY, 
which  represents  the  sum  of  DAH  and 
TALFF.  In  addition,  the  preferred  ABC 
specification  of  300,000  mt  was  chosen 
over  an  alternative  that  would  have 
utilized  FTarget ,  yielding  over  1 
million  mt  of  ABC.  The  conservative 
approach  in  setting  the  ABC  takes  into 


account  the  imcertainty  about  current 
stock  size,  which  may  be  overestimated 
(NEFSC  1998),  and  addresses  the  need 
to  retain  stability  in  the  year-to-year 
estimate  of  ABC  in  the  event  of  a 
downward  shift  in  the  biomass  estimate. 
The  potential  harvesVof  5 ,000  mt  of 
TALFF  would  not  result  in  a  substantial 
incidental  catch  in  Areas  2  and  3  of 
AUantic  herring  or  other  non-targeted 
species. 

Comment  3:  A  commenter  raised  the 
need  for  an  ecosystem-wide,  integrated 
approach  to  population  assessments, 
and  stated  that  removal  of  herring  by  the 
foreign  fleets  could  dramatically  affect 
the  entire  ecosystem  food  chain  for  both 
whales  and  certain  species  of  finfish. 
The  commenter  concluded  that  any 
surplus  of  herring  not  harvested  by 
domestic  vessels  should  be  reserved  for 
the  ecosystem  and  those  species  that 
depend  upon  them  for  food. 

Response:  In  setting  the  harvest  levels 
established  by  this  action,  both  thejNJew 
England  Council  and  NMFS  recognize 
that  herring  is  a  key  forage  resource  for 
a  number  of  finfish  species,  including 
recreationally  important  species  such  as 
striped  bass  and  bluefish,  and  possibly 
some  species  of  cetaceans.  In  response, 
the  New  England  Council  recommended 
that  allowable  catch  levels  be 
conservatively  set.  NMFS  is 
implementing  the  New  England  Council 
recommendations.  The  TALFF 
specification  represents  only  1.6  percent 
of  the  conservatively  set  ABC  and  will 
have  no  adverse  biological  impact  on 
the  stock  of  herring  or  other  forage 
species.  While  ecosystem  approaches  to 
fishery  assessment  and  management  are 
desirable,  such  approaches  are  not  yet 
well  developed.  The  current  population 
assessment  is  consistent  with  the  best 
available  scientific  information  and 
scientific  practices,  complies  with 
requirements  of  applicable  law,  and  is 
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adequate  to  manage  effectively  the 
herring  fishery. 

Comment  4:  A  commenter  argued  that 
foreign  vessels  intending  to  operate 
under  an  allocation  of  TALFF  woidd 
greatly  exceed  the  restrictions  of  the  law 
passed  by  Congress  limiting  the  length, 
weight,  and  horsepower  of  vessels 
participating  in  the  herring  fishery. 

Response:  NMFS  disagrees.  In  the 
NMFS  appropriations  bills  for  fiscal 
year  1999,  Congress  prohibited  NMFS 
from  using  funds  to  issue  permits  or 
other  authorization  letters  to  domestic 
vessels  only  to  fish  for  herring  and 
mackerel  that  exceed  the  length,  weight, 
and  horsepower  limit  restrictions 
established  by  Congress  until  the  New 
England  and  Mid-Atlantic  Fishery 
Management  Councils  had  the 
opportimity  to  develop  appropriate 
management  measures  for  herring  and 
mackerel.  Current  herring  regulations 
(§648.4(a)(10)(i)(B])  allow  any  domestic 
vessel  to  obtain  a  permit  to  fish  for  or 
retain  herring  in  or  from  the  EEZ,  except 
for  vessels  that  exceed  either  165  ft  (50.3 
m)  in  length  overall  and  750  gross 
registered  tons,  or  a  shaft  horsepower  of 
3000.  These  restrictions  were  put  in 
place  to  control  the  harvest  capacity  of 
the  domestic  fleet  and  do  not  apply  to 
foreign  vessels  in  a  JVP  program  or 
fishing  for  TALFF.  In  the  case  of  foreign 
vessels,  the  harvest  is  strictly  limited  by 
the  JVP  and  TALFF  allocations. 

Comment  5:  One  commenter 
expressed  concern  that  increases  in  JVP, 
enhanced  by  the  allocation  of  TALFF, 
could  have  serious  consequences  for  the 
lobster  fishery,  which  relies  primarily 
on  herring  for  bait.  The  commenter 
believed  that  herring  fishing  boats  may 
opt  to  supply  foreign  boats,  as  opposed 
to  landing  their  catch  in  New  England 
communities. 

Response:  If  vessels  that  participate  in 
JVP  operations  would  otherwise  have 
landed  herring  in  New  England 
communities,  it  is  possible  that  negative 
social  and  economic  impacts  from  the 
reduced  supply  couJd  result,  including 
both  higher  prices  for  lobster  bait  and 
fewer  onshore  employment 
opportunities,  such  as  stevedoring. 
However,  it  is  not  certain  that  JVP 
participants  would  otherwise  have  sold 
their  catch  in  New  England.  But,  even 
if  vessels  that  would  otherwise  have 
sold  their  herring  catch  in  New  England 
participate  in  the  JVP  fishery,  the 
magnitude  of  these  impacts  to 
communities  will  not  be  substantial, 
considering  that  the  JVP  allocation  is 
only  4  percent  of  the  total  allowable 
harvest.  This  leaves  96  percent  of  the 
allowable  harvest  available  to  be  sold  as 
bait  or  for  other  domestic  processing, 
including  the  entire  TAG  in  Areas  lA 


and  IB,  where  JVP  and  TALFF  are 
prohibited  under  the  FMP. 

Comment  6:  One  commenter  was 
concerned  aboiit  the  potential  harvest  of 
large  amounts  of  river  herring  by  foreign 
vessels  fishing  off  North  Carolina  and 
Virginia. 

Response:  The  Mid-Atlantic  Fishery 
Management  Council  (Mid- Atlantic 
Coimcil]  has  reconunended  restrictions 
for  the  2001  Atlantic  mackerel  fishery 
that  prohibit  directed  foreign  fishing  for 
Atlantic  mackerel  south  of  37°  30'  N.  lat. 
and  that  restrict  river  herring  incidental 
catch  to  no  more  than  0.25  percent  of 
the  over-the-side  transfers.  Such 
restrictions  are  imposed  by  NMFS  on  a 
case-by-case  basis  as  foreign  fishing 
permits  are  issued.  NMFS  will  consider 
placing  the  same  restrictions  on  the 
2001  Atlantic  herring  TALFF  and  JVP 
fishery  as  were  recommended  by  the 
Mid-Adantic  Council,  if  it  appears  that 
potential  catches  of  river  herring  would 
be  a  problem. 

Comment  7:  Two  commenters 
questioned  the  conclusion  in  the  FMP 
that  20  percent  of  the  Area  2  harvest  is 
composed  of  Area  1  herring  that  migrate 
to  Area  2  in  the  winter.  Based  on  this 
conclusion,  the  specifications  for  2001 
presiune  that  10,000  mt  of  the  Area  2 
TAC  is  Area  1  herring.  One  commenter 
stated  that  harvests  in  the  Area  2  winter 
fishery  yielded  only  18,878  mt  and 
19,957  mt  in  1999  and  2000, 
respectively.  He  also  noted  that 
preliminary  landings  through  March  17, 
2001,  are  only  10,970  mt  from  Area  2, 
compared  to  15,669  mt  for  the  same 
period  in  2000.  The  commenters 
believed  the  correct  estimate  of  Area  1 
harvest  from  the  Area  2  fishery  should 
be  3,000-5,000  mt  because  the  Area  2 
TAC  is  unlikely  to  be  fully  harvested. 
They  suggest  this  change  would  make 
available  an  adcfitional  5,000-7,000  mt 
of  Area  1  herring  for  harvest  from  Area 
lA.  One  commenter  estimated  that  an 
additional  7,000  mt  would  increase 
revenues  to  the  herring  fleet  by 
$770,000. 

Response:  The  New  England  Council, 
in  its  1999  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report, 
indicated  that  there  is  no  new 
information  on  the  distribution  or 
relative  size  of  herring  spawning 
components  that  warrants  a  revision  to 
the  distribution  of  the  TAC.  The  New 
England  Council,  in  its  September  8, 
2000,  submission  of  the  recommended 
annual  specifications,  used  the  1999 
SAFE  report  and  other  information 
available  in  determining  that  a  50,000 
mt  TAC  is  appropriate  for  Area  2.  The 
FMP,  however,  allows  for  an  inseason 
adjustment  of  the  TAC  distribution  if 
new  information  becomes  available.  If 


the  commenters  have  new  information 
that  would  support  an  adjustment  to  the 
2001  TAC  distribution,  they  should 
present  this  information  to  the  New 
England  Council  for  further  analysis. 
The  New  England  Council  could 
recommend  an  inseason  adjustment  to 
the  Area  1  and  Area  2  TACs,  if  it 
believes  it  is  appropriate.  Such  an 
adjustment,  which  transferred  TAC  from 
Area  IB  to  Area  lA,  was  made  in  2000 
based  on  additional  information  that 
became  available  to  the  New  England 
Coxmcil  during  the  2000  fishing  year. 

Comment  8:  One  commenter 
suggested  that  NMFS  require  foreign 
vessels  to  pinchase  JVP  equal  to  its 
TALFF  allocation. 

Response:  As  discussed  in  the 
preamble  to  the  proposed  rule,  the  New 
England  Coimcil  has  recommended  that 
a  foreign  vessel  be  allowed  to  harvest  25 
percent  of  its  TALFF  allocation,  but 
before  release  of  additional  TALFF,  the 
vessel  would  be  required  to  receive  25 
percent  of  its  JVP  allocation  or  provide 
proof  for  why  this  was  not  possible, 
such  as  bad  weather.  This  condition 
appears  to  strike  an  appropriate  balance 
between  creating  an  incentive  for 
foreign  vessels  to  participate  in  the  JVP 
fishery  and  restricting  foreign  vessels 
from  exploiting  their  TALFF  allocation 
to  the  detriment  of  U.S.  interests. 
NMFS,  nevertheless,  will  consider  the 
commenter's  suggestion  and  the  New 
England  Coimcil's  recommendation 
when  it  issues  authorization  to 
commence  JVP  or  TALFF  operations, 
including  conditions  and  restrictions  for 
individual  foreign  fishing  vessels. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

Because  this  final  rule  only 
establishes  either  year-long  quotas  for 
Atlantic  herring  to  be  used  for  the  sole 
purpose  of  closing  the  fishery  when  the 
quotas  are  reached  and  does  not 
establish  any  requirements  for  which  a 
regulatory  entity  must  come  into 
compliance,  it  is  unnecessary  to  delay 
for  30  days  the  effective  date  of  this 
final  rule.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  under  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delayed 
effectiveness  period  for  the  2001 
AUantic  herring  specifications. 

NMFS  determined  that  this  action  is 
consistent  to  the  maximum  extent 
practicable  with  the  enforceable  policies 
of  the  approved  coastal  management 
programs  of  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  Pennsylvania, 
New  Jersey,  Delaware,  Maryland, 
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Virginia,  and  North  Carolina.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  on 
November  14.  2000.  imder  section  307 
of  the  Coastal  Zone  Management  Act. 
Rhode  Island.  Delaware,  and 
Pennsylvania  concurred  with  this 
determination.  New  Jersey  disagreed 
with  NMFS'  determination  for  Atlantic 
herring  and  advocated  that  the 
specification  of  TALFF  is  inconsistent 
with  the  economic  protection  provisions 
of  their  coastal  management  program 
vis-a-vis  employment  and  financial 
opportunities  for  commercial,  charter, 
and  party  vessels.  NMFS  and  the  New 
England  Council  disagree.  The  TALFF 
allocation  is  intended  to  foster  JVPs 
which  could  involve  vessels  from  New 
Jersey.  This  will  move  the  fishery 
toward  achieving  the  OY  from  the 
fishery.  Further,  the  administrative 
record  underlying  this  proposal 
reasonably  supports  the  conclusion  that 
foreign-caught  Atlantic  herring  will  not 
compete  with  Atlantic  herring 
processed  and  exported  by  domestic 
businesses.  Because  no  response  was 
received  from  Maine,  New  Hampshire, 
Massachusetts,  Connecticut,  New  York, 
Maryland,  Virginia,  and  North  Carolina, 
state  concurrence  on  consistency  is 
inferred. 

NMFS  prepared  an  FRFA  for  this 
action,  which  includes  comments  on  the 
IRFA,  responses  contained  herein,  and  a 
summary  of  the  analyses  done  in 
support  of  these  specifications.  A  copy 
of  the  FRFA  is  available  from  NMFS 
(see  ADDRESSES).  The  preamble  to  the 


proposed  rule  included  a  detailed 
siunmary  of  the  analyses  contained  in 
the  IRFA,  and  that  discussion  is  not 
repeated  in  its  entirety  here.  A  summary 
of  the  FRFA  follows: 

A  description  of  the  reasons  why 
action  by  the  agency  is  being  considered 
and  the  objectives  of  the  action  are 
explained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
This  action  does  not  contain  any 
collection-of-information,  reporting,  or 
recordkeeping  requirements.  It  will  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  This  action  is  taken 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  and  regulations  at  50 
CFR  part  648. 

Public  Comments 

Fifty-two  public  comments  were 
received  on  the  proposed  rule  to 
implement  the  2001  herring 
specifications,  but  none  of  them  were 
specific  to  the  IRFA.  Commenters  were 
concerned  with  possible  economic 
impacts  to  the  American  lobster  fishery 
(Comment  5),  which  are  discussed 
below,  and  with  the  potential  of 
foregone  revenue  to  the  herring  fleet 
associated  with  a  potential  increase  in 
Area  lA  TAC  (Comment  7).  NMFS 
addressed  these  comments  in  the 
Comments  and  Responses  section  of  the 
preamble  to  the  rule. 

Number  of  Small  Entities 

All  of  the  affected  businesses  (fishing 
vessels  and  dealers)  qualify  as  small 


entities  under  the  standards  described 
in  NMFS  guidelines.  There  were  2,215 
vessels,  6  known  processors,  and  72 
known  dealers  participating  in  the 
fishery  in  1999. 

Minimizing  Economic  Impacts  on  Small 
Entities 

The  FRFA  and  Comment  5  in  the 
Conunents  and  Responses  section  of  this 
rule  discuss  potential  economic  impacts 
on  the  lobster  bait  market  that  could 
result  from  vessels  supplying  JVP 
operations,  as  opposed  to  domestic 
shoreside  processors  and  bait  dealers. 
The  magnitude  of  any  economic  impact 
to  shoreside  processors  due  to  the 
specification  of  JVP  (enhanced  by  a 
specification  of  TALFF)  is  imcertain.  A 
reduction  in  supply  of  herring  to 
shoreside  processors  could  result  in  an 
increase  in  the  cost  of  herring  to 
shoreside  processors  or  bait  dealers. 
However,  as  noted  in  the  response  to 
Comment  5,  the  JVP  allocation  is  only 
4  percent  of  the  allowable  harvest, 
leaving  96  percent  of  the  allowable 
harvest  available  to  be  sold  as  bait  or 
otherwise  processed  shoreside, 
including  the  entire  TAC  in  Areas  lA 
and  IB,  where  JVP  and  TALFF  are 
prohibited  under  the  FMP. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  May  22,  2001. 
John  Oliver, 

Acting  Assistant  Administrator  for  Fistieries, 
National  Marine  Fisheries  Service. 
MFR  Doc.  01-13254  Filed  5-22-01;  3:00  prnj 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  99-NE-461 

Airworthiness  Directives;  Rolls-Royce 
Corporation  (Formerly  Allison  Engine 
Company)  AE  3007  Series  TurtMfan 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Rolls-Royce  Corporation  (formerly 
Allison  Engine  Company)  AE  3007 
series  turbofan  engines.  That  AD 
currently  requires  removal  of  certain 
compressor  cone  shafts  from  service 
before  exceeding  new  cyclic  life  limits 
and  replacement  with  serviceable  parts. 
This  proposal  would  require  increasing 
the  cyclic  life  limit  for  certain  serial 
numbers  of  new  compressor  cone  shafts, 
part  number  (P/N)  23070729,  that  are 
used  on  AE3007A1/3  and  AE3007A1P 
engines.  This  proposal  is  prompted  by 
recent  approved  changes  in  engineering 
and  manufacturing  processes  for  new 
compressor  cone  shafts  P/N  23070729. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  low-cycle 
fatigue  (LCF)  failure  of  cone  shafts, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
July  24,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-46- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ane- 


adcomment@faa.dot.gov.  Comments 
sent  via  the  Internet  must  contain  the 
docket  number  in  the  subject  line. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Downs,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  FL 
60018;  telephone:  (847)  294-7870,  fax: 
(847) 294-7834 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
.should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-46-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 


Regional  Coimsel,  Attention:  Rules 
Docket  No.  99-NE-46-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  April  27,  2000,  the  FAA  issued 
AD  2000-09-05,  Amendment  39-11714 
(65  FR  26121,  May  5,  2000),  to  require 
removal  of  certain  compressor  cone 
shafts  from  service  before  exceeding 
new  cyclic  life  limits,  and  replacement 
with  serviceable  parts.  That  action  was 
prompted  by  additional  testing  and  low- 
cycle  fatigue  (LCF)  life  analysis  that 
substantiated  lower  cyclic  lives  than 
originally  determined.  That  condition,  if 
not  corrected,  could  result  in  LCF 
failiu^  of  compressor  cone  shafts, 
uncontained  engine  failure,  and  damage 
to  the  airplane.  Since  the  issuance  of 
that  AD,  thetnanufacturer  has  made 
changes  to  the  engineering  and 
manufactiuing  processes  for  new  cone 
shafts,  P/N  23070729,  that  increase  the 
cyclic  life  limit,  based  on  approved  FAA 
and  Rolls-Royce  methodology  for 
establishing  cycle  life. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce 
Corporation  AE  3007  series  turbofan 
engines  of  this  same  type  design,  the 
proposed  AD  would  revise  AD  2000- 
09-05  to  require  increasing  the  cyclic 
life  limit  for  certain  serial  numbers  of 
new  compressor  cone  shafts,  part 
nimiber  (P/N)  23070729,  that  are  used 
on  AE3007A1/3  and  AE3007A1P 
engines. 

Economic  Impact 

There  are  approximately  598  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  364 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  150  work  hours  per 
engine  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $3,921  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,703,244. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
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Executive  Order  13132,  because  it  ^ 

would  not  have  a  substantial  direct 
efiiact  on  the  States,  on  the  relationship- 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

i.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§3d.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11714  (65  FR 
26121,  May  5,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Rolls-Royce  Corporation  (formerly  Allison 
Engine  Company):  Docket  Nip.  99-NE- 
46- AD.  Supersedes  AD  2000-09-05, 
Amendment  39-11714. 

Applicability 

This  AD  is  applicable  to  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company)  models  AE  3007A.  AE  3007A1,  AE 
3007A1/1,  AE  3007A1/2,  AE  3007A1/3.  AE 
3007A1P,  and  AE  3007C  turbofan  engines, 
with  compressor  cone  shafts,  part  numbers 
(P/Ns)  23050728  and  23070729,  installed. 
These  engines  are  installed  on  but  not 
limited  to  EMBRAER  EMB-135  and  EMB- 
145  series  and  Cessna  750  series  airplanes. 


Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  low-cycle  fatigue  failure  of  cone 
shafts,  which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the  airplane, 
accomplish  the  following: 

Removal  From  Service 

(a)  For  Rolls-Royce  Corporation  model  AE 
3007A  engines,  remove  cone  shafts  from 
service  prior  to  accumulating  9,500  cycles- 
since-new  (CSN)  and  replace  with 
serviceable  parts. 

(b)  For  Rolls-Royce  Corporation  model  AE 
3007C  engines,  remove  cone  shafts  from 
service  prior  to  accumulating  14,500  CSN 
and  replace  with  serviceable  parts. 

(c)  For  RoU-Royce  Corporation  models  AE 
3007A1,  AE  3007 Al/1,  and  AE  3007 Al/2 
engines,  remove  cone  shafts  from  service 
prior  to  accumulating  7,500  CSN  and  replace 
with  serviceable  parts. 

(d)  For  Rolls-Royce  Corporation  model  AE 
3007A1/3  engines: 

(1)  With  compressor  cone  shafts  P/N 
23070729,  serial  number  (SN)  MM78599, 
MM78615,  MM78632.  MM78650,  MM78651, 
MM78652,  MM78653,  MM78654,  MM78655, 
MM78656,  MM78657,  MM78658,  MM78659, 
MM78660,  MM78661,  MM78662,  MM78663. 
MM78665  or  higher,  remove  cone  shafts  from 
service  prior  to  accumulating  9,300  CSN  and 
replace  with  serviceable  parts. 

(2)  With  compressor  cone  shafts  P/N 
23050728,  or  P/N  23070729  having  other 
than  the  S/N's  listed  in  paragraph  (d)(1)  of 
this  AD,  remove  cone  shafts  from  service 
prior  to  accumulating  3,500  CSN  and  replace 
with  serviceable  parts. 

(e)  For  Rolls-Royce  Corporation  AE 
3007A1P  engines: 

(1)  With  compressor  cone  shafts  P/N 
23070729,  SN  MM78599,  MM78615,' 
MM78632,  MM78650,  MM78651,  MM78652, 
MM78653,  MM78654,  MM78655,  MM78656, 
MM78657,  MM78658,  MM78659,  MM78660, 
MM78661,  MM78662.  MM78663.  MM78665 
or  higher,  remove  cone  shafts  from  service 
prior  to  accumulating  7.300  CSN  and  replace 
with  serviceable  parts. 

(2)  With  compressor  cone  shafts  P/N 
23050728,  or  P/N  23070729  having  other 
than  the  SN's  listed  in  paragraph  (e)(1)  of  this 
AD,  remove  cone  shafts  from  service  prior  to 
accumulating  2,400  CSN  and  replace  with 
serviceable  parts. 


New  Life  Limits 

(f)  Paragraphs  (a),  (b),  (c).  (d)  and  (o)  of  this 
AD  establish  new.  lower  life  limits  for  cone 
shafts,  P/Ns  23050728  and  23070729. 

(g)  Ejccept  for  the  provisions  of  paragraph 
(h)  of  this  AD,  no  cone  shafts,  P/Ns  23050728 
and  23070729,  may  remain  in  service 
exceeding  the  life  limits  established  in 
paragraphs  (a),  (b),  (c),  (d)  and  (e)  of  this  AD. 

Alternative  Method  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Chicago 
Aircraft  Certification  Office  (AGO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Chicago  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Chicago 
ACO. 

Special  Flight  Permita 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
May  18,  2001. 

Diane  S.  Romanosky, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-13183  Filed  5-24-01;  8:45  am) 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

[CGD07-01-0171 

RIN2115-AE64 

Regulated  Navigation  Areas  and 
Limited  Access  Areas;  Miami  River  and 
Tamiami  Canal,  Mlaml-Dade  County, 
FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  Regulated  Navigation  Area 
for  the  Miami  River  and  Tamiami  Canal 
to  improve  navigational  safety  on  the 
River,  prevent  marine  casualties  and 
ensure  the  river's  continued  ability  to 
serve  as  a  main  artery  for  flood  control. 
This  proposed  rule  would  prohibit 
vessels  greater  than  200  gross  tons  from 
laying  up  in  an  inoperable  status  on  the 
Miami  River  or  Tamiami  Canal  during 
hurricane  season  from  June  1  tmtil 
November  30  annually. 
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DATES:  Comments  and  related  material 
must  be  received  on  or  before  July  24, 
2001. 

ADDRESSES:  You  may  mail  conunents 
and  related  material  to  Commanding 
Officer,  U.S.  Coast  Guard,  Marine  Safety 
Office,  100  MacArthur  Causeway, 
Miami,  PL  33139.  Captain  of  the  Port 
Miami  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  firom  the  public,  as 
well  as  dociiments.indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Heath  Hartley,  Division  Officer, 
Coast  Guard  Marine  Safety  Office 
Miami,  Waterways  Management  at  (305) 
535-8762. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-O1-017), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  self-addressed  postcard  or  envelope. 
We  will  consider  all  comments  and 
material  received  during  the  comment 
period.  We  may  change  this  proposed 
rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Commanding 
Officer  at  the  address  imder  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  aimounced  in 
the  Federal  Register. 

Background  and  Purpose 

In  1997  we  issued  regulations,  after 
notice  and  comment,  to  control  the 
practice  of  vessel  rafting  and  ensure  a 
safe  minimum  channel  width  along  the 
Miami  River  and  Tamiami  Canal.  (62  FR 
50511,  September  26, 1997).  These 
regulations  are  contained  in  33  CFR 
165.726.  The  current  regulations  do  not 
address  vessels  that  are  inoperable 
because  of  repairs,  equipment  or 


manning  deficiencies,  or  judicial 
proceedings.  This  is  often  referred  to  as 
lay  up  status.  The  Coast  Guard  proposes 
to  amend  the  current  regulations  to 
minimize  potential  environmental  and 
navigational  hazards  posed  by  these 
vessels  within  the  Port  during  the 
annual  hurricane  season. 

South  Florida's  official  hurricane 
season  runs  from  June  1  until  November 
30,  during  which  time  the  Coast  Guard 
and  maritime  commiinity  aie  on  a 
heightened  alert  for  approaching  heavy 
weather  patterns.  Along  the  5.5  miles  of 
interior  waterway  on  the  Miami  River 
and  Tamiami  Canal,  many  commercial 
vessels  involved  in  trade  between 
Miami  and  the  Caribbean  are  routinely 
placed  out  of  service  either  for  repairs 
or  due  to  judicial  and/or  financial 
injiuictions.  While  in  lay  up  status, 
these  vessels  are  typically  inoperable 
mechanically,  rendering  them  unable  to 
depart  the  Port  when  heavy  weather  is 
imminent  and  evacuations  are  ordered. 
Commercial  vessels  remaining  on  this 
waterway  after  a  Captain  of  the  Port 
order  to  depart  due  to  heavy  weather 
create  a  substantial  pollution  threat  to 
the  environment  and  these  vessels  are  at 
risk  of  breaking  their  moorings  and 
becoming  navigational  hazards, 
restricting  or  closing  the  narrow 
waterway  and  threatening  the  viability 
of  Florida's  fifth  largest  Port.  Amending 
the  regulations  to  prohibit  inoperable 
vessels  from  laying  up  on  the  Miami 
River  and  Tamiami  Canal  during  the 
aimual  hurricane  season  will  mitigate 
the  potential  environmental  and 
navigational  hazards  which  threaten  the 
waterway  during  the  hurricane  season. 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  require  all 
vessels  greater  than  200  gross  tons  to  be 
capable  of  leaving  the  waterway  within 
24  hours  notice  during  hurricane 
season.  This  will  minimize  the  potential 
enviroiunental  and  navigational  hazards 
that  could  result  from  hurricane 
conditions  and  ensiu-e  that  vessels  can 
depart  the  port  when  heavy  weather  is 
imminent. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979). 


We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

This  proposed  rule  would  only  affect 
those  vessels  over  200  gross  tons  that 
are  incapable  of  leaving  the  waterways 
within  24  hours  notice.  This  relatively  • 
small  number  of  vessels  can  make 
alternate  arrangements  in  advance. 
Further,  vessels  that  desire  to  remain 
can  request  approval  from  the  Captain 
of  the  Port.  Requests  will  be  evaluated 
on  a  case  by  case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5-U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  eft^ect  upon  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

'The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities,  vessel  owners  or 
operators  intending  to  lay  up  or  leave 
their  vessels  inoperable  on  the  Miami 
River  or  Tamiami  Canal  during  some 
portion  of  the  hurricane  season  from 
Jime  1  imtil  November  30. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  or  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  proposed 
rule  would  be  in  effect  for  six  months, 
and  vessel  owners  could  schedule 
lengthy  maintenance  outside  of  the 
hurricane  season.  Further,  vessels 
intending  to  lay-up  during  hurricane 
season  could  locate,  in  advance,  other 
less  hazardous  berthing.  Vessels  that 
can  depart  within  24  hours  notice  will 
not  be  affected. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
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121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LTJG  Heath  Hartley  at  (305)  535-8762 
for  assistance  in  understanding  and 
participating  in  this  rulemaking. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  and  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfiuded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Ciyil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 


significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  under.  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 

Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5;  49 
CFR  1.46. 

2.  In  §  165.726  a  new  paragraph  (b)(9) 
is  added  to  read  as  follows: 

§  165.726    Regulated  Navigation  Areas; 
Miami  River,  Miami,  Florida. 

***** 

(b)  *  *  * 

(9)  All  vessels  greater  than  200  gross 
tons  shall  be  operational  and  capable  of 
leaving  the  Miami  River  and  Tamiami 
Canal  within  24  hours  of  notice  during 
hurricane  season  from  June  1  until 
November  30  annually. 
***** 

Dated:  May  7.  2001, 
G.W.  Sutton, 

Captain,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District,  Acting. 
|FR  Doc.  01-13285  Filed  5-24-01;  8:45  am] 
BILUNG  CODE  4910-1 S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9, 122, 123, 124,  and  125 
[FRL-6981-1] 

Notice  of  Data  Availability;  National 
Pollutant  Discharge  Elimination 
System — Regulations  Addressing 
Cooling  Water  Intaiie  Structures  for 
New  Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  Notice  of  data 

availability. 

SUMMARY:  Chi  August  10,  2000,  EPA 
proposed  standards  for  cooling  water 
intake  structures  at  new  facilities  to 
implement  section  316(b)  of  the  Clean 
Water  Act  (CWA)  (65  FR  49060).  This 
notice  presents  a  siunmary  of  the  data 
EPA  has  received  or  collected  since 
proposal,  an  assessment  of  the  relevance 
of  the  data  to  EPA's  analysis,  some 
modified  technology  options  suggested 
by  commenters,  and  an  alternative 
approach  suggested  by  a  trade  group 
representing  the  utility  industry.  EPA 
solicits  public  comments  about  any  of 
the  information  presented  in  this  notice 
and  the  record  supporting  this  notice. 
DATES:  Comments  on  this  notice  of  data 
availability  must  be  received  or 
postmarked  on  or  before  midnight  Jime 
25, 2001. 

ADDRESSES:  Mail  public  comments 
regarding  this  notice  of  data  availability 
to:  Cooling  Water  Intake  Structure  (New 
Facilities)  Proposed  Rule  Comment 
Clerk— W-00-03,  Water  Docket,  Mail 
Code  4101,  EPA,  Ariel  Rios  Building, 
1200  Peimsylvania  Avenue,  NW, 
Washington,  DC  20460.  Deliver  your 
comments  in  person  (including 
overnight  mail)  to  the  Cooling  Water 
Intake  Structure  (New  Facilities) 
Proposed  Rule  Comment  Clerk — W-00- 
03,  Water  Docket,  Room  EB  57,  401  M 
Sti^et,  SW,  Washington,  DC  20460.  You 
may  also  submit  conunents 
electronically  to  ow-docket®epa.gov. 
Please  submit  any  references  cited  in 
your  comments.  Please  submit  an 
original  and  three  copies  of  your  written 
comments  and  enclosures.  For 
additional  information  on  how  to 
submit  comments,  see  SUPPLEMENTARY 
INFORMATION,  How  May  I  Submit 
Comments?" 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  G.  Nagle  at  (202)  260-2656. 
The  e-mail  address  for  the  above  contact 
is  rule.316b@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Contents 

I.  Purpose  of  this  Notice 
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0.  Data  Obtained  Since  the  Proposal 
A  Regulatory  Thresholds 

B  Industry  Profile  for  Utility  and 
Nonutility  Electricity  Generators 

C.  Industry  Profile  for  Manufacturers 

D.  New  Data  and  Refinements  to  the  New 
Facility  Framework  Based  on  Waterbody 
Type 

E.  Additional  Data  and  Information 
Concerning  the  Impingement  and 
Entrainment  Approach  and  the 
Population  Approach  and  Biological 
Assessment  Approach  to  Defining 
Adverse  Environmental  Impact 

F.  Additional  Data  Related  to  the  Specific 
Technology  Limits  in  the  Proposed 
Regulations 

G.  Revision  in  Costing  and  Energy  Impact 
Estimates 

H.  Industry  Approach 

1.  Purpose  of  This  Notice 

On  August  10.  2000  (65  FR  49060). 
EPA  proposed  standards  for  cooling 
water  intake  structiu^s  at  new  facilities 
to  implement  section  316(b)  of  the  Clean 
Water  Act  (CWA)  (see  #2-001  in  the 
Docket).  EPA  has  received  numerous 
comments  and  data  submissions 
concerning  the  proposal  and  has 
collected  additionai  data.  In  this  notice, 
EPA  is  making  these  new  data  available 
for  comment  and  is  assessing  the 
relevance  of  the  data  to  EPA's  analysis. 
Since  the  end  of  the  comment  period, 
EPA  also  received  an  alternative 
regiilatory  approach  suggested  by  a 
trade  group  representing  the  utility 
industry  which  is  discussed  in  this 
notice  and  is  included  in  the  record  for 
the  rule.  EPA  has  initially  reviewed  this 
approach  and,  in  this  notice,  suggests 
modifications  to  the  approach  that  are 
being  considered  for  the  final  rule.  EPA 
solicits  public  comments  regarding  any 
of  the  information  presented  in  this 
notice  and  the  record  supporting  this 
notice. 

n.  Data  Obtained  Since  the  Proposal 

A.  Regulatory  Thresholds 

EPA  proposed  that  the  term  "cooling 
water  intake  structure"  means  the  total 
physical  structure  and  any  associated 
constructed  waterways  used  to 
withdraw  water  from  waters  of  the  U.S.. 
provided  that  at  least  twenty-five  (25) 
percent  of  the  water  withdrawn  is  used 
for  cooling  ptirposes  (see  proposed  40 
CFR  125.83.  65  FR  49116).  A  number  of 
commenters  asserted  that  EPA  did  not 
provide  a  rational  basis  in  its  record  for 
proposing  that  use  of  25%  of  intake  flow 
for  cooling  should  determine  whether 
an  intake  structure  is  a  "cooling  water 
intake  structure."  In  response  to  these 
comments,  EPA  requests  comment  on 
preliminary  data  the  Agency  recently 
gathered  from  its  detailed  questionnaire 
for  existing  facilities.  These  data 


docimient  the  percentage  of 
manufacturing  facilities  that  use  the 
following  percentages  of  water 
withdrawn  from  waters  of  the  U.S.  for 
cooling  purposes:  more  than  5%  (87% 
of  the  manufacturing  facilities);  more 
than  10%  (82%  of  manufocturing 
facilities);  more  than  15%  (77%  of 
manufacturing  facilities);  more  than 
20%  (74%  of  manufacturing  facilities); 
more  than  25%  (68%  of  manufacturing 
facilities);  and  more  than  50%  (49%  of 
manufacturing  facilities).  See 
"Percentages  of  In-scope  Facilities 
Using  Various  Proportions  of  Their 
Intake  Water  for  Cooling  Purposes'  (#2- 
002  in  the  Docket).  EPA  will  continue 
refining  these  data  by.  as  necessary, 
calling  back  certain  facilities  to  clarify 
any  data  quahty  concerns.  The  Agency 
will  use  these  data  to  estimate  the  effect 
of  alternative  thresholds  on  the  amount 
of  new  cooling  water  subject  to  this 
rulemaking.  EPA  will  determine 
whether  to  revise  the  definition  of  a 
cooling  water  intake  structure  for  the 
final  new  facility  regulation  based  on 
this  information,  other  information 
noticed  today  on  adverse  enviromnental 
impact  (Section  E  below),  waterbody 
sensitivity  (Section  D  below)  and 
proposed  limitations  on  intake  capacity 
based  on  waterbody  flow  rates  (Section 
F  below)  and  on  information  already  in 
the  record. 

To  improve  the  definition  in  EPA's 
proposal  (65  FR  49066-49067),  EPA 
requests  comment  on  two  alternatives: 

•  New  facility  intake  structures  not 
subject  to  this  rule  because  of  the 
amount  of  cooling  water  they  use  are 
not  considered  cooling  water  intake 
structures  for  regulatory  purposes  and 
thus  would  not  be  subject  to  section 
316(b)  of  the  CWA;  or 

•  New  facility  intake  structures  not 
subject  to  this  ride  because  of  the 
amount  of  cooling  water  they  use  may 
be  subject  to  requirements  established 
by  permit  authorities  imder  CWA 
section  316(b)  on  a  case-by-case  basis. 

EPA's  proposed  regulations  would 
apply  to  new  facilities  that  have  a 
cooling  water  intake  structure  with  a 
design  intake  capacity  of  greater  than  or 
equal  to  two  (2)  million  gallons  per  day 
(MGD)  of  source  water.  65  FR  49067- 
49068.  Since  proposal,  EPA  collected 
preliminary  data  from  its  detailed 
questionnaire  for  existing  facilities. 
"These  data  document  the  percentage  of 
existing  facilities  constructed  in  the  last 
10  years  that  would  be  covered  by 
national  regulation  at  the  following 
alternative  regulatory  flow  thresholds:  2 
MGD.  5  MGD.  10  MGD.  15  MGD,  20 
MGD,  25  MGD,  30  MGD,  50  MGD  and 
100  MGD.  The  data  analysis  shows  that 
58%  of  the  manufactiuers,  70%  of  the 


nonutilities  and  100%  of  the  utilities 
built  in  the  last  10  years  would  be 
regidated  if  the  threshold  was  2  MGD  as 
proposed  in  the  new  facility  rule.  At  the 
2  MGD  threshold  99.7%  of  the  total  flow 
would  be  covered.  At  a  threshold  of  15 
MGD,  32%  of  the  manufacturers,  29%  of 
the  nonutilities  and  50%  of  the  utilities 
would  be  covered,  as  would  97.3%  of 
the  total  flow.  The  total  flow  covered 
remains  relatively  high,  because  the 
large  flows  from  a  small  nimiber  of 
utility  facilities  dominate  the  total  flow. 
At  a  threshold  of  25  MGD,  18%  of  the 
manufacturers,  1 7%  of  the  nonutilities 
and  50%  of  the  utilities  built  in  the  last 
10  years  would  be  regulated,  covering 
94.9%  of  the  total  flow.  By  industry 
category,  71.4%  of  the  flows  from 
manufacturers,  74.3%  of  the  flows  from 
nonutilities,  and  99.5%  of  the  flows 
from  utilities  would  be  regulated.  See 
"Percentages  of  In-scope  Facilities 
Meeting  Various  Design  Intake  Flow 
Thresholds"  (see  #2-003  in  the  Docket). 
The  Agency  also  is  considering  State 
of  Maryland  regulations  for  cooling 
water  intake  structures  (see  COMAR 
26.08.03,  #2-004  in  the  Docket).  These 
regulations  exclude  cooling  water  intake 
structures  withdrawing  less  than  10 
MGD  if  the  volume  of  water  is  less  than 
20  percent  of  the  design  stream  flow  for 
nontidal  waters  or  less  than  20  percent 
of  the  annual  average  net  flow  past  the 
intake  which  is  available  for  dilution  for 
tidal  waters.  EPA  intends  to  consider 
this  new  information,  as  well  as  the 
information  discussed  and  included  in 
the  record  at  proposal  and  any  other 
relevant  sources  of  information,  to 
establish  a  minimiun  flow  threshold  in 
final  regulations. 

B.  Industry  Profile  for  Utility  and 
Nonutility  Electricity  Generators 

EPA  intends  to  consider  basing  its 
estimate  of  new  electricity -generating 
facilities  for  the  final  rule,  in  part,  on  a 
revised  Department  of  Energy  (DOE) 
forecast  for  growth  in  demand  for 
electricity  over  the  next  twenty  years. 
(See  Annual  Energy  Outlook  2001 ,  DOE, 
Energy  Information  Agency  DOE/EIA 
#6383  (2001),  #2-005  in  the  Docket.)  At 
the  time  of  proposal,  DOE  projected  a 
1.3%  aimual  increase  in  growth  in 
demand  for  electricity  over  the  next 
twenty  years.  Now,  due  in  part  to  a 
revision  in  the  methodology  used  by  the 
Department  of  Commerce  to  calculate 
gross  domestic  product,  DOE  projects  a 
1.8%  rate  of  increase  in  growth  in 
demand  for  electricity  over  the  next 
twenty  years.  DOE  also  projects  that 
new  electricity  generating  capacity  will 
be  needed  sooner  than  previously 
forecast.  Of  the  new  generating  capacity 
needed  in  the  next  20  years,  DOE 
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projects  that  22  Gigawatts  will  be 
supplied  by  coal-fired  steam  electric 
generating  facilities,  and  that  209 
Gigawatts  will  be  supplied  by  natural 
gas-fired,  combined-cycle  facilities. 

1.  profile  for  Combined-Cycle  Electric 
Generating  Facilities 

DOE  does  not  gather  information  on 
specific,  planned  new  electricity- 
generating  facilities  and  does  not 
estimate  the  number  of  facilities  that 
utility  and  nonutility  power  producers 
will  build  to  meet  increases  in  demand. 
Thus.  EPA  is  considering,  as  at 
proposal,  using  the  NEWGen  database,  a 
proprietary  database  owned  by 
Resources  Data  International,  Inc.,  to 
estimate  the  average  size  of  new 
combined-cycle  facilities.  (See 
Engineering  and  Economic  Analyses  for 
the  Proposed  Section  316(b)  New 
Facility  Rule,  EPA-821-R-00-019  (#1- 
5046-PR  in  the  Docket)  for  more 
information  on  the  methodology  EPA 
used  to  project  new  facilities  and  their 
compliance  costs  at  proposal.)  To 
estimate  the  total  number  of  new 
combined-cycle  facilities  that  will  be 
built  over  the  next  twenty  years,  EPA  is 
considering  ^ividing  DOE's  new 
forecast  of  demand  for  new  combined- 
cycle  electricity  generating  capacity 
over  the  next  twenty  years  by  the 
average  size  of  new,  U.S.  combined- 
cycle  facilities  in  the  February  2001 
version  of  the  NEWGen  database.  EPA 
also  may  use  the  February  2001 
NEWGen  database  to  estimate  the 
percentage  of  new  combined-cycle 
facilities  that  have  characteristics  that 
would  make  them  subject  to  a  section 
316(b)  rule  for  new  facilities  (e.g.,  do 
they  plan  to  withdraw  cooling  water 
from  waters  of  the  U.S.  in  eunoimts 
greater  than  the  regulatory  threshold). 
For  costing  purposes,  EPA  is 
considering  using  the  methodology  used 
at  proposal  (described  Chapters  5  and  6 
and  Appendices  A  and  B  of  Economic 
and  Engineering  Analyses  of  the 
Proposed  Section  316(b)  New  Facility 
Rule,  EPA-821-R-00-019,  August  2000) 
using  the  February  2001  NEWGen 
database  to  estimate  the  baseline  of 
celling  water  intake  structure 
technologies  that  would  be  in  place  at 
new  combined-cycle  facilities  without 
final  regulations. 

Following  proposal,  EPA  received 
ctnnment  from  the  Utility  Water  Act 
Group  (UWAG),  an  association  of 
individual  electric  utilities  and  three 
national  trade  associations  of  electric 
utilities  (see  W-00-03,  316(b) 
Comments  1.68).  UWAG  objected  to  the 
Agency's  use  of  the  NEWGen  database 
to  project  the  number  of  combined-cycle 
facilities  that  would  be  subject  to  the 


regulations  and  the  baseline  of  intake 
structure  technologies  without  making 
this  proprietary  database  available  to  the 
public.  On  September  25,  2000,  EPA 
added  information  to  the  rulemaking 
record  (see  #1-6001-AD,  Identification 
of  NEWGen  Facilities  for  the  Economic 
Analysis  for  the  proposed  section  316(b) 
New  Facility  Rule)  so  that  the  public 
could  determine  which  facilities  the 
Agency  considered  in  developing  its 
profile  of  new  combined-cycle  facilities 
and  comment  on  additional  facilities 
that  the  Agency  should  have 
considered.  EPA  is  now  reviewing 
information  provided  by  the  Edison 
Electric  Institute  (EEI)  (see  W-00-03, 
316(b),  Comments  1.69)  regarding 
additional  combined-cycle  facilities  that 
EEI  asserts  would  be  subject  to  the 
proposed  regulations. 

At  proposal,  the  NEWGen  database 
contained  information  about  94 
combined-cycle  facilities.  EPA  is  now 
investigating  the  323  combined-cycle 
facilities  documented  in  the  February 
2001  NEWGen  database.  Because  the 
Agency  received  this  information  very 
recently,  EPA  has  not  completed  its 
analysis  of  these  combined-cycle 
facilities.  Therefore,  EPA  cannot 
provide  additional  information  at  this 
time  on: 

•  The  total  number  of  combined-cycle 
facilities  the  Agency  projects  may  bear 
costs  to  comply  with  final  new  facility 
regulations 

•  The  average  size  of  new  combined- 
cycle  facilities 

•  The  intake  structure  technologies' 
likely  to  be  in  place  at  these  facilities 
absent  final  regulations. 

However,  these  data  appear  to  indicate 
that,  based  on  changes  in  the  NEWGen 
database  and  DOE's  new  forecast  for 
electricity  from  new  combined-cycle 
facilities,  more  facilities  than  estimated 
at  proposal  would  need  to  bear  costs  to 
comply  with  final  regulations  similar  to 
the  proposal.  EPA  has  provided 
summary  information  on  the  323 
combined-cycle  facilities  in  the 
February  2001  NEWGen  database,  so 
that  the  interested  public  can  determine 
which  facilities  the  Agency  is 
considering  as  it  develops  a  profile  of 
new  combined-cyde  facilities  for  final 
regulations  (see  #2-006  in  the  Docket). 
As  at  proposal.  EPA  solicits  public 
comment  on  any  additional  facilities 
that  the  public  believes  will  be  subject 
to  this  rule.  Specifically,  the  Agency 
requests  that  members  of  the  public 
provide  the  Agency  with  detailed 
information  on  specific,  new  combined- 
cycle  facilities  that  may  be  buih  after 
the  end  of  calendar  year  2001.  and  may 
be  required  to  comply  with  final  new 


facility  regulations.  EPA  seeks 
information  on  facility  size  (Megawatt 
output),  facility  cost,  source  of  cooling 
water,  ownership,  location,  and  any 
plans  for  where  the  cooling  water  intake 
structure  will  be  located  within  the 
source  water  body,  what  the  capacity  of 
the  cooling  water  intake  structure  will 
be,  and  what  technologies  would  be 
used  to  reduce  impingement  and 
entrainment  independent  of  final 
regulations. 

As  a  supplement  to  the  approach 
described  above.  EPA  intends  to 
consider  publicly-available  information 
from  the  1998  Annual  Electric  Generator 
Reports  that  utility  and  nonutility 
power  generators  submit  to  DOE  (see 
data  from  Forms  EIA-860A  and  EIA- 
860B,  Annual  Electric  Generator  Report- 
1998,  Energy  Information 
Administration  (ELA).  U.S.  Department 
of  Energy,  #2-007  in  the  Docket),  as 
well  as  data  from  the  section  316(b) 
Questionnaire  EPA  sent  to  existing 
facilities.  Specifically,  EPA  is  evaluating 
data  from  the  EIA-660  databases  for 
each  utility  and  nonutility  power  plant 
that  EPA  surveyed  to  estimate  the 
average  size  of  new  combined-cycle 
facilities.  To  estimate  average  plant  size, 
EPA  also  is  evaluating  ELA's 
Assumptions  to  the  Annual  Energy 
Outlook  2001,  DOE/EIA  #0554(2001) 
(see  #2-008  in  the  Docket),  which  lists 
the  average  size  of  future  combined- 
cycle  and  coal  units  as  400  MW  and 
states  that  most  plants  are  likely  to  have 
more  than  one  unit.  EPA  also  is 
evaluating  the  section  316(b)  survey 
responses  to  estimate  the  number  of 
new  facilities  likely  to  be  subject  to 
regulation  and  the  distribution  of 
cooling  systems  and  intake  structure 
technologies  likely  to  be  in  place  at 
these  facilities  in  the  absence  of  new 
regulations.  (See  Newbert,  Riley,  and 
Mike  Fisher.  Abt  Associates.  Memo  on: 
Analysis  of  Information  Regarding 
Average  Plant  Size,  In-scope  Rate,  and 
Distribution  of  Baseline  Cooling  System 
Types  to  Lyrme  Tudor,  et.al..  USEPA. 
April  24.  2001.  #2-009  in  the  Docket.) 
These  survey  data  indicate  that, 
depending  on  whether  one  analyzes 
only  the  detailed  questionnaire  data  or 
the  detailed  questionnaire  in 
combination  with  the  screener 
questionnaire  data,  between  44%  and 
59%  of  the  coal  plaints  constructed  in 
the  last  20  years  would  be  covered  by 
the  proposed  new  facility  regulations. 
Of  the  combined  cycle  plants  surveyed, 
15%  would  be  covered  by  the  proposed 
regulations.  Of  these  facilities,  73%  of 
the  coal-fired  plants  and  100%  of  the 
combined-cycle  plants  built  in  the  last 
20  years  have  a  recirculating  cooling 
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system  and  would  meet  the  proposed 
requirement  to  reduce  intake  capacity  to 
a  level  commensurate  with  use  of  a 
closed-cycle  recirculating  cooling 
system.  For  coal-fired  facilities  built  in 
the  last  10  years,  the  percentage  of 
facilities  that  would  be  covered  that 
have  closed-cycle  recirculating  cooling 
systems  increases  to  88%.  Looking  at 
utilities  only,  these  data  show  that  54% 
of  the  coal-fired  plants  and  15%  of  the 
combined-cycle  plants  built  in  the  last 
20  years  would  be  covered  by  the 
proposed  regulations.  Of  the  33  utilities 
built  in  the  last  20  years  that  would  be 
covered  (if  they  were  new  facilities), 
66%  of  the  coal-fired  plants  and  100% 
of  the  combined-cycle  plants  have  a 
closed-cycle  recirculating  cooling 
system.  Seventy-five  percent  of  the 
utility  coal-fired  plants  built  in  the  last 
10  years  that  would  be  covered  by  the 
proposed  regulations  have  a  closed- 
cycle  recirculating  cooling  system. 

2.  Profile  for  Coal-Fired  Electric 
Generating  Facilities 

At  proposal,  the  NEWGen  database 
contained  no  information  on  new  coal- 
fired  steam  electric  generating  facilities. 
For  the  years  2001-2010,  DOE's  Annual 
Energy  Outlook  2000  projected  limited 
new  coal-fired  steam  electric  generating 
capacity.  Thus,  EPA  did  not  project  any 
new  coal  facilities  for  2001-2010.  For 
the  years  2011-2020.  EPA  used  DOE's 
projected  demand  for  new  capacity  from 
coal-fired  facilities  and  information 
bom  the  following  sources  to  estimate 
the  nuihber  of  new  coal-fired  power 
plants  that  had  characteristics  that 
would  make  them  subject  to  the  rule 
and  to  estimate  what  cooling  water 
intake  structure  technology  would  be  in 
place  at  these  plants  absent  final 
regulation: 

•  Form  EIA-767.  Steam  Electric  Plant 
Operation  and  Design  Report.  Energy 
Iniormation  Administration,  U.S. 
Department  of  Energy,  1994, 1997.  This 
database  contains  data  on  air  and  water 
quality  from  steam-electric  power  plants 
with  generating  capacities  of  100 
megawatts  (MW)  or  greater.  A  small 
subset  of  the  data  is  provided  for  steam 
electric  power  plants  with  generating 
capacity  between  10  and  100  MW.  An 
electronic  copy  of  this  database  can  be 
found  in  #2-010  in  the  Docket. 

•  Form  EIA-860,  Annual  Electric 
Generator  Report,  Eqergy  Information 
Administration,  U.S.  Department  of 
Ener©^,  1994, 1997.  Since  EIA-767 
contains  only  detailed  information  on 
utility  facilities  greater  than  100  MW, 
this  database  was  used  to  provide 
information  on  utility  facilities  less  than 
10  MW  and  to  provide  limited  technical 
data  on  facilities  between  10  and  100 


MW.  An  electronic  copy  of  this  database 
can  be  found  in  #2-010  in  the  Docket. 

•  Power  Statistics  Database,  Utility 
Data  Institute,  McGraw-Hill  Company, 
1994.  This  data  was  combined  with  data 
from  DOE's  Stream  Electric  Plant 
Operation  and  Design  Report  to  provide 
more  specific  details  on  cooling  water 
intake  structure,  cooling  water  system, 
and  water  body  characteristics. 

For  the  final  rule.  EPA  is  considering 
usmg  a  similar  methodology  to  project 
the  average  size  of  new  coal-fired 
facilities,  the  number  that  would  be 
subject  to  the  rule,  and  the  baseline  of 
intake  structure  technology  that  would 
be  in  place  absent  final  regulations,  but 
would  supplement  the  DOE  data 
described  above  with  data  from  the 
section  316(b)  siuvey  of  cooling  water 
use  by  existing  facilities.  To  support 
such  an  analysis,  EPA  is  developing 
profiles  as  shown  in  the  table  "Surveyed 
Coal  Plants,  By  Age  of  Oldest  Unit  and 
In-Scope  Status"  in  #2-009  in  the 
Docket.  The  Agency  is  also  examining 
17  coal-fired  steam  electric  generating 
facilities  in  the  February  2001  NEWGen 
database.  EPA  is  actively  seeking 
information  from  vendors  and  other 
sources  of  engineering  information  (see 
#2-01lA-B  in  the  Docket). 

2-01 1 A    Couch,  Gordon.  OECD  Coal-Fired 
Power  Generation — Trends  in  the  1990s, 
lEA  Coal  Research  The  Clean  Coal  Centre, 
1997. 

2-01  IB    Lammers,  Thomas  F.  Steam  Plant 
Operation.  7th  Edition.  McGraw-Hill.  New 
York,  New  York,  1988. 

C.  Industry  Profile  for  Manufacturers 

Following  proposal,  EPA  received 
comment  from  the  Department  of 
Energy,  the  International  Association  of 
Drilling  Contractors,  the  Offshore  Oil 
Operators  Committee,  the  American 
Petroleum  Institute,  and  from  individual 
companies  expressing  concern  that  the 
proposed  regulations  could  adversely 
impact  offshore  and  coastal  oil  and  gas 
drilling  operations  that  use  cooling 
water.  Among  other  concerns,  these 
comment ers  stated  that: 

•  Offshore  and  coastal  oil  and  gas 
drilling  facilities  have  much  more 
limited  technology  options  for 
addressing  any  adverse  enviroimiental 
impact  of  cooling  water  intake  than 
land-based  facilities; 

•  Under  current  regulations  (40  CFR 
435.11).  existing  mobile  oil  and  gas 
extraction  focilities  are  considered  new 
sources  when  they  operate  on  new 
development  wells  and.  could  be 
required  to  perform  costly  retrofits  in 
order  to  comply  with  the  0.5  ft/s 
velocity  standard  if  they  become  subject 
to  the  proposed  requirements  for 


cooling  water  intake  structures  at  new 
facilities;  and 

•  Higher  cooling  water  intake 
velocities  are  necessary  in  marine 
waters  to  control  biofouling  of  cooling 
water  intake  structures. 

At  proposal,  EPA  had  not  considered 
or  projected  impacts  on  this  industrial 
category.  EPA  seeks  additional 
information  on  cooling  water  use  by 
offshore  and  coastal  oil  and  gas 
extraction  facilities  (e.g..  drill  ships, 
semi-submersibles.  jack-ups.  tension-leg 
platforms,  spars,  etc.).  EPA  requested 
additional  information  from  the 
commenters  (see  #2-012A-B  in  the 
Docket).  The  Agency  has  also  sought 
information  from  the  Department  of 
Interior's  Minerals  Management  Service 
and  from  the  U.S.  Coast  Guard.  This 
new  information  suggests  that  mobile 
offshore  and  coastal  drilling  units  use 
voliunes  of  cooling  water  that  could 
make  them  subject  to  the  proposed 
regulations.  However,  little  information 
is  available  about  impingement  and 
entrainment  associated  with  this  use  of 
cooling  water  or  the  costs  or 
achievability  of  measures  to  reduce  any 
adverse  environmental  impact.  EPA 
requests  that  the  public  provide  peer- 
reviewed  data  (e.g.,  journal  articles), 
operator/drilling  contractor  field  data, 
and/or  design  schematics  for  mobile 
offshore  drilling  units  to  support  or 
dispute  assertions  made  by  these 
commenters.  Specifically,  EPA  would 
like  additional  reference  data  for  the 
following  areas: 

•  Cooling  water  intake  structiue 
capacities  (e.g..  volumes  of  water  used 
per  unit  of  time)  and  velocities 
(specifically  whether  measured  on  a 
through-screen  or  approach  velocity 
basis)  for  various  types  of  offshore  and 
coastal  oil  and  gas  extraction  facilities; 

•  Velocity  requirements  and  other 
preventative  measures  (e.g..  type  and 
amount  of  chemical  treatment, 
backlashing)  for  inhibiting  growth  of 
marine  organisms; 

•  Potential  issues  (e.g. ,  hull  design 
implications,  load  paths,  fatigue,  risks  to 
divers)  related  to  either:  (1)  retrofitting 
sea  chests  and  other  cooling  water 
intake  structures  for  existing  offshore 
and  coastal  oil  and  gas  extraction 
facilities;  or  (2)  outfitting  newly-built 
offshore  and  coastal  oil  and  gas 
extraction  facilities  with  cooling  water 
intake  structures  consistent  with  the 
proposed  requirements  for  new 
facilities; 

•  Estimated  costs  to  retrofit  existing 
facilities  or  to  outfit  new  facilities  as 
described  in  the  preceding  bullet,  with 
as  much  detailed  information  as 
possible  regarding  the  basis  for  the 
estimates; 
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'  '•  Potential  scheduling  impacts  on 
new  or  existing  mobile  offshore  and 
coastal  oil  and  gas  extraction  facilities 
due  to  section  316(b)  requirements  for 
new  facilities;  and 

•  What  issues  or  costs,  if  any,  would 
make  technologies  for  zero  use  of 
cooling  water  imavailable  or 
economically  impracticable  on  offshore 
and  coastal  oil  and  gas  extraction 
facilities. 

•  Any  impingement  or  entrainment 
data  collected  at  coastal  or  offshore  oil 
and  gas  extraction  facilities. 

EPA  is  considering  not  including 
within  the  scope  of  this  Phase  I  rule 
offshore  and  coastal  oil  and  gas 
operations.  Instead  of  addressing  oil  and 
gas  operations  as  part  of  this 
rulemaking,  EPA  is  considering 
addressing  oil  and  gas  operations  as  part 
of  either  the  Phase  II  or  Phase  III 
rulemaking.  Alternatively,  if  EPA 
addresses  offshore  and  coastal  oil  and 
gas  facilities  in  this  Phase  I  rule.  EPA  is 
considering  a  higher  regulatory 
threshold  for  these  facilities  (e.g..  25  or 
50  MGD). 

2-012A    Johnston,  Carey  A.  USEPA.  Memo 
to  File  RE:  Notes  from  April  4,  2001 
Meeting  with  US  Coast  Guard.  April  23, 
2001. 

4-f012B    Johnston,  Carey  A.  USEPA.  Memo 
to  File  RE:  Summary  of  Email 
Correspondence  with  MMS  on  MODU 
CWIS.  April  2001. 

D.  New  Data  and  Refinements  to  the 
New  Facility  Framework  Based  on 
Waterbody  Type 

1.  Tidal  Rivers  and  Estuaries 

EPA  received  many  comments  about 
!ts  proposal  to  have  the  most  stringent 
technology  requirements  apply  in  all 
parts  of  estuaries  and  tidal  rivers  (see 
proposed  125.84(d).  65  FR  49118).  Some 
commenters  assert  that  adverse 
environmental  impact  can  be  minimized 
in  some,  if  not  all.  parts  of  tidal  rivers 
and  estuaries  with  less  protective 
technologies  than  EPA  proposed.  Some 
of  these  commenters  observe  that  many 
of  the  aquatic  organisms  that  inhabit 
tidal  rivers  and  estuaries  have 
reproductive  strategies  that  rely  on 
open-water  dispersal  of  a  very  large 
number  of  eggs  and  larvae  and  that, 
even  in  the  absence  of  impacts  from  a 
cooling  water  intake  structure,  most  of 
the  early  life  stages  of  these  organisms 
do  not  survive  to  a  reproductive  age. 
Further,  these  commenters  assert  that 
increased  survival  of  early  life  stages  of 
these  organisms  can  lead  to  increased 
competition  among  later-stage  juvenile 
and  adult  organisms  and  actually 
reduce,  not  increase,  populations  of 
these  organisms  (see  also  the  discussion 
of  options  for  defining  adverse 


environmental  impact  later  in  this 
notice).  In  response  to  comments,  EPA 
further  examined  this  issue  and  requests 
comment  on  the  following  documents 
found  in  #2-01 3 A-O  in  th^Docket. 
These  documents  include  information 
on  larval  densities  in  selected  estuaries 
and  tidal  rivers,  impingement  and 
entrainment  rates  for  facilities  located  in 
these  areas,  conditional  mortality  rates 
of  organisms  in  selected  estuary  and 
tidal  rivers  (requires  calculation  of 
larval  densities),  and  discussions  of  the 
life  history  £md  reproductive  strategies 
of  marine  and  estuarine  organisms  that 
are  relevant  to  EPA's  consideration  of 
whether  these  locations  may  be 
sensitive  to  impingement  and 
entrainment  impacts  associated  with 
cooling  water  intake  structures.  In  the 
proposed  rule  EPA  asserted  that 
estuaries  deserve  the  most  stringent 
protection  because  of  the  abundfince 
and  diversity  of  aquatic  life  they  harbor. 
Estuaries  are  also  an  important  habitat 
for  the  vast  majority  of  commercial  and 
recreational  important  species  of  fin. 
fish.  Further,  both  EPA  and  commenters 
noted  that  the  reproductive  strategies  of 
many  estuarine  species  include  pelagic 
or  planktonic  larvae.  EPA  invites 
comment  on  the  documents  which  may 
support  a  judgment  that  the 
reproductive  strategies  of  tidal  river  and 
estuarine  species,  together  with  other 
physical  and  biological  characteristics 
of  those  waters,  make  these  ecosystem 
waters  particularly  susceptible  to 
cooling  water  intsiie  structures.  In 
addition  to  these  documents,  EPA  notes 
that  some  of  the  new  data  discussed 
below  (at  Section  E)  regarding  the 
assessment  of  adverse  environmental 
impact,  as  well  as  information  below 
regarding  the  susceptibility  of  non-tidal 
freshwater  rivers  and  streams  to  cooling 
water  intake  structure  impacts  (at 
Section  D.5.),  also  may  be  relevant  in 
determining  whether  tidal  rivers  and 
estuaries  are  more  sensitive  to  cooling 
water  intake  structures  than  some  parts 
of  other  waterbodies. 

2-013A    Richkus,  W.,  Versar,  Inc.  Memo  to 
EPA  RE:  Vulnerability  of  Biota  of 
Freshwater  (Rivers,  Lakes,  Reservoirs) 
versus  Marine  (Tidal  River.  Estuary- 
Ocean)  Habitats  to  Entrainment  and 
Impingement  Impacts.  April  2.  2001. 

2-013B    WinemiUer,  K.O..  and  K.A.  Rose. 
Patterns  of  life-history.  Diversification  in 
North  American  Fishes:  Implications  for 
Population  Regulation.  Canadian  Journal  of 
Fisheries  and  Aquatic  Sciences  49:  2196- 
2218.  1992. 

2-01 3C    PSE&G.  Renewal  Application  for 
Salem  Generating  Station  Permit  No. 
NJ00005622.  Appendix  F.  Attachments  1  & 
2.  Baywide  and  In  Plant  Sampling 
Programs  and  Sampling  Methods:  and 


Model  Methodologies  and  Common  Input 
Parameters.  March  1999. 

2-01 3D    PSE&G.  Renewal  Application  for 
Salem  Generating  Station  Permit  No. 
NJ00O05622.  Appendix  L,  Data  Sets.  March 
1999. 

2-01 3E    New  York  Department  of 
Environmental  Conservation.  Draft 
Environmental  Impact  Statement  for  State 
Pollutant  Discharge  Elimination  System  for 
Bowline  Point.  Indian  Point  2  &  3,  and 
Roseton  Steam  Electric  Generating 
Stations.  December  1999. 

2-013F    Kurkel  Patricia.  NOAA^Letter  to 
Deborah  Hammond,  EPA  Region  II  RE: 
Review  of  Draft  Permit  (Salem  Nuclear 
Generating  Station).  February  28.  2001. 

2-013G    ENSR  and  Marine  Research  Inc.  for 
Entergy  Nuclear  Generation  Company. 
Study  of  Winter  Flounder  Transport  in 
Coastal  Cape  Cod  Bay  and  Entrainment  at 
Pilgrim  Nuclear  Power  Station.  2000. 

2-013H    Boreman,  J.  and  C.P.  Goodyear. 
Estimates  of  Entrainment  Mortality  for 
Stripped  Bass  and  Other  Fish  Species 
Inhabiting  the  Hudson  River  Estuary. 
American  Fisheries  Monograph  4: 152- 
160.  1988. 

2-0131    McHugh,  J.L.  and  J.J.C.  Ginter. 
Fisheries.  MESA  jNew  York  Bight  Atlas 
Monograph.  January  16, 1978. 

2-01 3 J    Dixon,  D.  A.  ,'EPRI.  Catalog  of 
Assessment  Methods  for  Evaluating  the 
Effect  of  Power  Plant  Operations  on 
Aquatic  Communities.  1999. 

2-013K    Clark.  J.  and  W.  Brownell.  Electric 
Power  Plants  in  the  Coastal  Zone: 
Environmental  Issues.  American  Littoral 
Society  Special  Publication  No.  7.  1973. 

2-013L    Cacela.  Dave,  Stratus  Consulting 
Inc.  Memo  to  JT  Morgan.  EPA  RE:  Planned 
Analysis  of  Ambient  Larval  Densities  and 
I&E.  April  20.  2001. 

2-01 3M    Patrick,  Ruth.  Academy  of 
Sciences.  Testimony  at  Public  Hearing  on 
PSE&G  Nuclear  Generating  StaUon  Draft 
NPDES  Permit.  Pennsville,  NJ.  January  23. 
2001. 

2-013N    Bigelow.  H.B.  and  W.C.  Schroeder. 
Fishes  of  the  Gulf  of  Maine.  Fishery 
Bulletin  74  of  the  US  Fish  and  Wildlife 
Service.  Volume  53.  1953. 

2-013O    Stratus  Consulting.  Inc.  Memo  to 
Blaine  Snyder,  Tetra  Tech,  Inc.  RE: 
Estimation  of  Entrainment  Using 
Icthyoplankton  Samples. 

EPA  requests  comment  on  the  above 
documents. 

2.  Littoral  Zone 

EPA  received  many  comments  on 
EPA's  proposed  definition  of  "littoral 
zone"  and  its  use  of  this  concept  to 
divide  oceans,  freshwater  streams  and 
rivers,  and  freshwater  lakes  and 
reservoirs,  into  areas  where  different 
suites  of  technologies  are  judged  to  be 
best  technology  available  for 
minimizing  adverse  environmental 
impact.  Many  of  these  comments  assert 
that  EPA's  proposed  definition  does  not 
give  a  rationale  for  delineating  water 
bodies  into  parts  that  are  more  or  less 
sensitive  to  impacts  of  cooling  water 
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intake  structures.  EPA  requests 
comment  on  the  following  data  and 
possible  revisions  to  its  approach  for 
delineating  more  and  less  sensitive  parts 
of  waterbodies. 

First,  EPA  is  considering  changing  the 
term  "littoral  zone,"  which  has  a 
relatively  precise  definition  in 
limnology  (the  study  of  lakes)  to  another 
term  such  as  "area  of  potential  high 
impact"  or  "productivity  zone."  This 
measure  would  avoid  confusion  with 
the  long-standing  use  of  "littoral  zone." 
On  the  other  hand.  EPA  might  not  use 
a  general  term  for  areas  with  greater 
potential  for  adverse  impacts  and  might 
define  these  areas  on  a  waterbody- 
specific  basis. 

For  example,  the  Agency  might 
continue  to  define  a  sensitive  area  in 
oceans,  as  it  did  at  proposal:  "the  photic 
zone  of  the  neritic  region.  The  photic 
zone  is  that  part  of  the  water  that 
receives  sufficient  simlight  for  plants  to 
photosynthesize.  The  neritic  region  is 
the  shallow  water  or  nearshore  zone 
over  the  continental  shelf." 

3.  Revised  definition  of  estuary  and 
ocean 

A  number  of  commenters  objected  to 
EPA's  proposal  to  define  estuaries 
based,  in  part,  on  salinity 
concentrations  (see  "estuary"  at 
proposed  40  CFR  125.83).  In  response  to 
these  comments,  EPA  requests  comment 
on  new  data  it  has  gathered  (as 
described  and  compiled  in  #2-01 5 A-G 
in  the  Docket)  which  provides  methods 
for  delineating  estuaries.  EPA  is 
considering  revising  its  definition  of 
estuary  to  incorporate  elements  of  the 
information  described  in  these 
documents  and  requests  comment  on 
use  of  these  data  to  revise  the  definition 
of  estuary.  EPA  also  requests  comment 
on  a  revised  definition  of  estuary  based 
largely  on  the  definition  of  estuary  at 
proposed  40  CFR  125.83  that  would 
read  as  follows:  "estuary  means  all  or 
part  of  the  mouth  of  a  river  or  stream  or 
other  body  of  water  having  an 
unimpaired  natural  connection  with 
open  oceans  and  within  which  the 
seawater  is  measurably  diluted  with 
fresh  water  derived  from  land  drainage. 
The  salinity  of  an  estuary  exceeds  0.5 
parts  per  thousand  (by  mass)." 

Finally,  EPA  is  considering  and 
requests  comment  on  a  revised 
definition  of  oceans  at  proposed  40  CFR 
125.83  to  read  as  follows:  "ocean  means 
marine  waters  seaward  of  the  mean  low 
tide  mark  or  seaward  of  the  waters 
defined  as  estuary  waters." 

2-015A  Dunham,  Ray,  California  State 
Water  Control  Board.  Memo  to  USEPA 
Office  of  Water.  Office  of  Science  and 


Technology  RE:  Methods  for  E)elineating 
Estuary  Boundaries.  April  2000. 

2-015B    Shalowitz,  A.L.  and  Michael  W. 
Reed.  Shore  and  Sea  Boundaries:  Internal 
Waters.  Volupie  3,  Part  2,  Chapter  6,  page 
222.  2000.  (Available  at:  http:// 
chartmaker.ncd.noaa.gov:80/hsd/ 
shalowitz/ part_two.pdf) 

2-01 5C    Shalowitz,  A.L.  and  Michael  W. 
Reed.  Shore  and  Sea  Boundaries:  The 
Estuarine  Ecosystem:  Ecology  of  the 
Intertidal  and  Subtidal  Area.  Volume  2, 
Part  3,  Chapter  1,  pp.  259-293.  2000. 
(Available  at:  http://ww.csc.noaa.gov:80/ 
otter/htmls/ecosys/ecology /estuary. htm) 

2-015D    National  Oceanographic  and 
Atmospheric  Administration.  Coastal 
Change  Analysis  Program  (C-CAP): 
Guidance  for  Regional  Implementation. 
2001.  (Available  at:  http:// 
www.csc.noaa.gov:80/products/sf/html/ 
proto.htm) 

2-01 5E    National  Oceanographic  and 
Atmospheric  Administration.  Coastal 
Change  Analysis  Program  (C-CAP): 
Guidance  for  Regional  Implementation. 
Appendix  3.  Description  of  Cowardin  et  al. 
Systems  and  Classes.  1979.  (Available  at: 
http://www.c8c.noaa.gov:80/products/sf/ 
html/proto.htm#app3) 

2-015F    USEPA.  Salinity.  (Available  at: 
http://www.epa.gov/owow/estuaries/ 
monitor/chptrl4.htm) 

2-015G    National  Oceanographic  and 
Atmospheric  Administration.  The 
Estuarine  Ecosystem-Ecology  of  Tidal  and 
Subtidal  Areas.  (Available  at:  http:// 
www.csc.noaa.gov:80/otter/htmls/ecosys/ 
ecology/estuary.htm) 

4.  Great  Lakes 

At  65  FR  49086.  the  Agency  noted 
that  the  Great  Lakes,  like  estuaries,  have 
areas  of  high  productivity  and  sensitive 
critical  habitat  that  may  need  more 
stringent  requirements  than  those 
proposed  for  lakes  and  reservoirs.  One 
commenter  asserted  that  there  is  no 
biological  basis  for  treating  the  Great 
Lakes  separately  and  furtl^er  asserted 
that  the  communities  in  these  lakes  are 
probably  less  sensitive  than  those  in 
other  lakes.  Since  proposal,  EPA  has 
gathered  additional  information  on  the 
susceptibility  of  the  Great  Lakes  system 
to  impact  from  cooling  water  intake 
structm«s  and  may  provide  protections 
for  the  Great  Lakes  beyond  those 
proposed  for  lakes  and  reservoirs.  In  #2- 
016A-C  in  the  Docket,  EPA  has  made 
available  for  comment  information  that 
supports  the  idea  that  the  Great  Lakes 
are  a  unique  system  that  may  deserve 
additional  protection  from  the  impact  of 
cooling  water  intake  structiu^s.  The 
Agency  requests  comment  on  this 
information  and  the  position  that  the 
Great  Lakes  should  be  protected  to  a 
greater  extent  than  other  lakes  and 
reservoirs. 

2-016A    Herdendorf,  C.E.  Great  Lakes 
estuaries.  Estuaries,  13(4):  493-503.  1990. 


2-01 6B    EPA.  The  Conservation  of 
Biological  Diversity  in  the  Great  Lakes 
Ecosystem:  Issues  and  Opportunities. 
Prepared  by  The  Nature  Conservancy,  EPA 
Great  Lakes  Program,  Chicago,  IL.  1999. 
(Available  at  http://wv»rw.epa.gov/glnpo/ 
ecopage/issues.html) 

2-016C    EPA.  Water  Quality  Guidance  for 
the  Great  Lakes  System:  Supplementary 
Liformation  Document  (SID).  EPA-820-B- 
95-001.  1995. 

5.  Freshwater  Rivers  and  Streams 

EPA  is  considering  data  that  may 
support  the  proposition  that  the  aquatic 
species  predominant  in  freshwater 
rivers  and  streams  have  reproductive 
and  life  history  strategies  that  generally 
make  them  less  susceptible  to  the 
impact  of  cooling  water  intake 
structiires.  These  data  may  demonstrate 
that  the  species  in  these  systems  are 
primarily  demersal  (bottom)  and 
adhesive  egg-laying  or  nest-building 
organisms.  These  species  do  not  exhibit 
the  planktonic  (free-floating)  egg-  and 
larval-dispersal  behaviors  that  may 
expose  early  life  stages  to  impact  from 
cooling  water  intake  structures.  One  of 
these  dociunents  also  contains 
assertions  that  freshwater  fish 
populations  are  not  harvested  as 
extensively  as  marine  fish,  and  that 
management  practices  for  marine  fish 
are  slow  to  respond  to  over-exploitation. 
EPA  invites  comment  on  the  following 
documents: 

2-01 7A    Wright,  Jim.  TVA.  Memo  to  File 
RE:  Ecological  Reasons  Why  Freshwater 
River  and  Reservoir  Systems  Do  Not 
Normally  Experience  Substantive  Iihpact 
as  a  Result  of  Impingement  and 
Entrainment. 

2-01 7B    Dixon,  Doug.  EPRI.  Memo  to  File 
RE:  Ecological  Reasons  Why  Freshwater 
River  and  Reservoir  Systems  Do  Not 
Normally  Experience  Measurable 
Environmental  Impact  as  a  Result  of 
Impingement  and  Entrainment. 

2-017C    Karr,  James  R..  et  al.,  EPA.  Habitat 
Preservation  for  Midwest  Stream  Fishes: 
Principles  and  Guidelines.  1983. 

2-01 7D    Lohner,  Timothy  W. .  American 
Electric  Power.  Letter  to  Tom  Wall,  EPA  et 
al.  RE:  Final  Report-Modeling  of  Possible 
316(b)  Effects  on  Selected  Ohio  River 
Fishes.  April  20,  2001. 

2-013A    Richkus,  W.,  Versar.  Inc.  Memo  to 
EPA  RE:  Vulnerability  of  Biota  of 
Freshwater  (Rivers,  Lakes,  Reservoirs) 
versus  Marine  (Tidal  River,  Estuary, 
Ocean)  Habitats  to  Entrainment  and 
Impingement  Impacts.  April  2.  2001. 

2-01 3B    Winemiller.  K.O. .  and  K. A.  Rose. 
Patterns  of  life-history.  Diversification  in 
North  American  Fishes:  Implications  for 
Population  Regulation.  Canadian  Journal  of 
Fisheries  and  Aquatic  Sciences  49:  2196- 
2218.  1992. 

EPA  is  considering  whether  these  data 
would  support  a  modification  to  its 
proposed  regulatory  requirements  for 
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fireshwater  streams  and  rivers.  Such  a 
modification  would:  (1)  Eliminate  the 
proposed  requirement  for  facilities  to 
reduce  intake  capacity  to  a  level 
commensurate  with  use  of  a  closed- 
cycle  cooling  system  for  intakes  located 
inside  or  within  50  meters  of  the  littoral 
zone;  and  (2)  require  implementation  of 
additional  design  and  construction 
technologies  that  minimize 
impingement  and  entrainment  of  fish, 
eggs,  and  larvae  and  maximize  survival 
of  impinged  adult  and  juvenile  fish 
(such  as  extremely  fine-mesh  screens,  or 
fish  return  systems  that  significantiy 
increase  the  siurival  of  impinged 
oi^ganisms)  in  all  parts  of  freshwater 
rivers  and  streams  rather  than  only 
within  the  littoral  zone.  The  approach 
would  retain  the  proposed  requirements 
for  a  design  intake  flow  of  ^%  of  the 
source  water  mean  annual  flow  and 
525%  of  the  soiuce  water  7Q10  low 
flow,  and  a  design  intake  velocity  of 
50.5  ft/s  in  all  parts  of  freshwater  rivers 
and  streams.  This  approach  would 
potentially  have  lower  costs  than  the 
proposed  requirements.  EPA  invites 
comment  on  this  potential  modification. 

6.  Exception  for  Areas  Not  Designated 
To  Support  an  Aquatic  Life  Use 

Several  commenters  asserted  that  the 
proposed  regulations  would  require  use 
of  protective  and  costiy  technologies  in 
areas  that  are  not  particularly 
susceptible  to  impact  from  cooling 
water  intake  structures  because  they  do 
not  support  aquatic  life.  EPA  is 
evaluating  these  comments  and,  in 
response,  may  identify  other  less  costly 
technologies  as  best  technology 
available  for  minimizing  adverse 
environmental  impact  in  waterbodies  a 
State  or  Tribe  designates  as  having  no 
use  supporting  the  propagation  or 
maintenance  of  aquatic  life  in 
accordance  with  40  CFR  part  131  (e.g.. 
the  State  or  Tribe  has  conducted  a  Use 
Attainability  Analysis  and  EPA  has 
approved  the  revised  use).  EPA 
recognizes  that  this  would  be  a  very 
small  set  of  water  bodies  and  that 
including  such  a  provision  would  have 
little  practical  effect  on  the  regulatory 
requirements  for  most  new  facilities. 
EPA  requests  comment  on  other  ways  of 
identifying  or  defining  waters  with  low 
susceptibility  to  impact  from  cooling 
water  intake  structures  because  of 
limited  potential  for  aquatic  life  support 
even  in  the  absence  of  the  facility. 


E.  Additional  Data  and  Information 
Concerning  the  Impingement  and 
Entrainment  Approach  and  the 
Population  Approach  and  Biological 
Assessment  Approach  to  Defining 
Adverse  Environmental  Impact 

1.  Additional  Impingement, 
Entrainment,  and  Mortality  Data 

Although  EPA's  proposed  regulatory 
text  did  not  include  a  definition  of  the 
term  "adverse  environmental  impact"  in 
the  preamble  to  these  regulations,  the 
Agency  invited  comment  on  a  number 
of  alternatives  for  either  defining 
adverse  environmental  impact  or 
determining  a  threshold  for  the  level  of 
environmental  impact  deemed  to  be 
adverse.  65  FR  49074-49075. 

EPA  received  numerous  comments  on 
its  proposed  rule  asserting  that  the 
proper  endpoint  for  defining  adverse 
environmental  impact  (AEI)  is  at  the 
population  level,  tiiat  some  of  EPA's 
proposed  alternative  definitions  of 
adverse  environmental  impact  would 
essentially  protect  "one  fish,"  and  that 
EPA's  alternative  for  defining  adverse 
environmental  impact  as  recurring  and 
nontrivial  impingement  and 
entraiiunent  was  vague  or  would  lead  to 
excessive  and  costiy  efforts  to  protect  a 
very  few  fish  that  would  not  result  in 
ecologically  relevant  benefits.  While 
EPA's  record  at  proposal  demonstrates 
that  cooling  water  intake  structiues  do 
not  kill,  impinge,  or  entrain  just  "one 
fish,"  or  even  a  few  aquatic  organisms, 
today's  Notice  invites  comment  on 
additional  information  that  provides 
further  examples  of  cooling  water  intake 
structiu-es  that  kill  or  injure  large 
numbers  of  aquatic  organisms.  For 
example,  in  #2-013  in  the  Docket,  EPA 
provides  information  on  aquatic 
organism  conditional  mortality  rates  for 
the  Hudson  and  Delaware  rivers  which 
demonstrate  the  degree  of  mortality  due 
to  cooling  water  intake  structures.  EPA 
is  considering  this  information,  as  well 
as  information  (at  Section  E.2  below)  on 
impingement  and  entrainment  survival 
and  impact,  as  it  deliberates  on  options 
for  the  final  rule  and  how  it  should 
define  adverse  environmental  impact.  If 
EPA  decides  to  include  a  definition  of 
AEI  in  the  final  rule,  it  is  considering 
whether  to  define  adverse 
environmental  impact  using  a 
population  endpoint  or  an  alternative 
that  relies  upon  counts  of  impinged  and 
entrained  onanisms. 

Further,  EPA  is  considering 
documents  that  discuss  potential 
consequences  associated  with  the  loss  of 
large  numbers  of  aquatic  organisms. 
These  include  impacts  on  the  stocks  of 
various  species,  including  any  loss  of 
compensatory  reserve  due  to  the  deaths 


of  these  organisms,  and  th^  overall 
health  of  ecosystems.  EPA  invites 
comments  on  the  following  docvunents: 

2-018A    Boreman.  J.  Surplus  Production. 
Compensation,  and  Impact  Assessments  of 
Power  Plants.  Environmental  Science  ft 
Policy.  (31)  445-449.  2000. 

2-018B    Richkus.  W..  Versar  Inc.  Memo  to 
EPA  RE:  Primer  on  Entrainment  and 
Impingement  Conditional  Mortality  Rate. 
March  30.  2001. 

2-018C    EPA.  Memo  to  File  RE: 
Impingement  Values  for  Plants  with  Flows 
Less  Than  100  MGD.  August  2000. 

2-018D    Loveridge,  T.,  Chief  Industrial 
Permits  Section,  NYDEC.  Transmittal  of 
Impingement  and  Entrainment  Study  for 
Charles  Point  Resource  Recovery  Facility 
to  A.  Bromberg.  Chief  Water  Quality 
Evaluation  Section.  NYDEC.  January  14, 
1987. 

2-01 8E    Richkus.  W.A.  and  Richard 
McLean.  Historical  Overview  of  Two 
Decades  of  Power  Plant  Fisheries  Impact 
Assessment  Activities  in  Chesapeake  Bay. 
Environmental  Science  and  Policy.  (31) 
283-293.  2000. 

EPA  also  invites  commenters  to  submit 
for  consideration  additional  studies  that 
document  either  significant  impacts  or 
lack  of  significant  impacts  from  cooling 
water  intake  structures.  In  addition. 
EPA  invites  comment  on  the  following 
documents: 

2-013C    PSE&G.  Renewal  Application  for 
Salem  Generating  Station  Permit  No. 
NJ00005622.  Appendix  F,  Attachments  1  ft 
2.  Baywide  and  In  Plant  Sampling 
Programs  and  Sampling  Methods;  and 
Model  Methodologies  and  Common  Input 
Parameters.  March  1999. 

2-01 3E    New  York  Department  of 
Environmental  Conservation.  Draft 
Environmental  Impact  Statement  for  State 
Pollutant  Discharge  Elimination  System  for 
Bowline  Point.  Indian  Point  2  ft  3.  and 
Roseton  Steam  Electric  Generating 
Stations.  December  1999. 

2.  Assessment  of  Population  Modeling 
Approach 

Some  commenters  assert  that  impact 
on  individual  organisms,  large  numbers 
of  individual  organisms,  or 
subpopulations  are  not  ecologically 
relevant  and  recommend  that  EPA 
define  adverse  environmental  impact  as 
follows;  "Adverse  environment  impact 
is  a  reduction  in  one  or  more 
representative  indicator  species  that  (1) 
creates  an  unacceptable  risk  to  the 
populations's  ability  to  sustain  itself,  to 
support  reasonably  anticipated 
commercial  or  recreational  harvests,  or 
to  perform  its  normal  ecological 
function,  and  (2)  is  attributable  to  the 
operation  of  the  cooling  water  intake 
structure."  Under  this  approach,  EPA 
would  define  unacceptable  risk  using  a 
variety  of  methods  that  fisheries 
scientists  have  developed  for  estimating 
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(1)  the  level  of  mortality  that  can  be 
imposed  on  a  fish  population  without 
threatening  its  capacity  to  provide 
"maximum  sustainable  yield,"  as 
developed  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  on  a  long-term  basis,  and  (2)  the 
optimum  population  size  for 
maintaining  maximum  sustainable 
yield.  (See  W-oa-03,  316(b),  Comments 
1.68). 

In  response  to  comments,  EPA  has 
included  in  the  record  for  comment  a 
memorandum  providing  a  list  of 
references  that  EPA  intends  to  review  to 
assess  the  merits  of  using  a  population 
modeling  approach  to  define  adverse 
environmental  impact.  EPA  also  intends 
to  evaluate  and  seeks  comment  on  how 
and  whether  it  is  possible  to  use  such 
models,  which  have  historically  been 
used  to  perform  single  species 
assessments,  to  assess  impacts  on 
multiple  species  as  is  often  necessary  in 
evaluating  impingement  and 
entrainment  by  cooling  water  intake 
structures.  EPA  invites  comment  on  the 
following  documents  foimd  in  #2- 
019A-B  in  the  Docket. 

2-019A    Strange.  Liz,  Stratus  Consulting, 
Inc.  Memo  to  File  RE:  Scientific  Literature 
on  Population  Modeling.  April  2001. 

2-019B    ESSA.  Review  of  Portions  of  Salem 
Permit — Final  Report  for  New  Jersey 
Department  of  Environmental  Protection. 
June  2000. 

Further,  EPA  has  included 
information  addressing  the  issue  of 
compensation  and  its  application 
relative  to  the  section  316(b) 
rulemaking,  hi  particidar,  EPA  is 
seeking  comment  on  a  memorandum 
titled,  "Compensation"  in  #2-020C  in 
the  Docket.  This  document  states  that 
the  use  of  compensation  factors  is 
typically  limited  to  those  cases  where 
fishery  managers  have  extensive  data  on 
a  fish  population  and  that  specific, 
numerical  compensation  values 
generally  are  not  used  in  the  absence  of 
a  robust  data  sets  with  a  minimum  of 
15-20  years  of  data  suggested. 
Moreover,  fish  stocks  for  which  these 
robust  data  sets  exist  are  generally  the 
highly  exploited  commercial  and 
recreational  stocks  and  it  is  unlikely  the 
data  exists  for  the  non-harvested 
species.  This  memorandum  also  notes 
that  in  the  absence  of  sufficient  data, 
various  proxies  are  typically  used  in 
order  to  side-step  the  need  for 
quantitatively  determining 
compensation.  EPA  invites  comment  on 
each  of  the  following  documents  in  #2- 
020A-D  in  the  Docket: 

2-020A  National  Marine  Fisheries  Service. 
Our  Living  Oceans.  Report  on  the  Status  of 
U.S.  Living  Marine  Resources.  NOAA 


Technical  Memo  #NMFS-F/SPO-41. 1999. 
(Available  at:  http://spo.nwr.noaa.gov/ 
unitl7.pd0 

2-020B    Christensen,  S.W..  W.V.  Winkle.  L. 
W.  Barnthouse,  and  D.S.  Vaughan.  Science 
and  Law:  Confluence  and  Conflict  on  the 
Hudson  River.  Environmental  Impact 
Assessment  Review,  V.2,  N.l.  1981. 

2-020C    Vaughan.  Doug.  NMFS.  Memo  to  JT 
Morgan,  EPA  RE:  Compensation  and 
follow-up  memo.  April  19,  2001. 

2-020D    EPA.  Guidelines  for  Ecological  Risk 
Assessment.  Risk  Assessment  Forum,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC.  EPA/630/R-95/002F. 
1998. 

EPA  is  also  evaluating  information 
submitted  by  the  Utility  Water  Act 
Group  (UWAG)  and  the  Electric  Power 
Research  Institute  (EPRI),  both  in  their 
comments  and  in  studies  provided  to 
the  Agency  after  the  comment  period. 
(See  UWAG  original  comments  at  W- 
00-03,  316(b),  Comments  1.68;  EPRI 
original  comments  at  W-00-03,  316(b), 
Comments  1.58,  EPRI  documents 
submitted  after  November  9,  2000  at  W- 
00-03,  316(b),  Comments  2.11;  EPRI 
meeting  material,  January  24,  2001  (see 
#2-021A  in  the  Docket);  and  UWAG 
meeting  material,  January  25,  2001(see 
#2-02lB  in  the  Docket)).  In  summary, 
these  comments  and  documents  assert 
or  are  intended  to  support  the  assertion 
that  entrainment  of  very  large  numbers 
of  eggs,  larvae,  and  early  juvenile-stage 
fish  does  not  necessarily  meaningfully 
affect  populations  of  the  entrained 
species  and  that  substantial  percentages 
of  the  organisms  of  many  species  may 
survive  entrainment.  Further,  these 
comments  and  documents  assert  or  are 
intended  to  support  the  assertion  that 
impingement  survival  is  high  for  many 
species  and  that  impingement  often 
impacts  low-value,  forage  species  when 
they  are  naturally  prone  to  seasonal  die- 
off  regardless  of  cooling  water  intake 
structures.  One  of  these  comments 
asserts  that  EPRI  and  some  of  the  best 
fishery  scientists  in  the  world  have 
never  identified  a  site  where  definitive 
or  conclusive  aquatic  population  or 
community  level  impacts  have  occurred 
fi-om  operation  of  cooling  water  intake 
structures.  EPA  invites  comment  on 
each  of  these  docimients. 

3.  Biological  Assessment  Approach 

Biological  assessments  and  criteria  are 
recognized  as  important  methods  for 
gathering  relevant  ecological  data  for 
addressing  attainment  of  biological 
integrity  and  designated  aquatic  life 
uses  (see  #l-5038-FR,  #2-022A,  #2- 
022C,  and  #2-022F  in  the  Docket).  EPA 
invites  comment  on  the  following 
discussion  and  documents  that  identify 
potential  constraints  on  using  these 
methods  to  determine  adverse 


environmental  impact  from  the 
operation  of  cooling  water  intake 
structures. 

First,  biological  assessment  and 
criteria  methods  are  still  being 
developed  for  large  rivers  and  the  Great 
Lakes,  two  large  water  body  types  where 
many  cooling  water  intake  structure  are 
located.  Secondly,  although  biological 
assessment  and  criteria  methods  have 
been  published  by  EPA  for  small 
streams  and  wadeable  rivers  (see  #2- 
022A  and  #2-022D  in  the  Docket),  lakes 
and  reservoirs  (see  #2-022C  in  the 
Docket),  and  estuaries  and  coastal 
marine  waters  (see  #l-5044-PR  in  the 
Docket),  many  States  have  yet  to 
implement  these  methods  in  the  largest 
of  these  water  bodies  (reservoirs,  lakes, 
estuaries  and  coastal  water  (see  #2-022B 
and  #2-022E  in  the  Docket).)  where 
cooling  water  intake  structure  would  be 
located.  Most  work  to  date  by  the  States 
(see  #2-022B.  #2-022D  and  #2-022E  in 
the  Docket)  to  use  these  methods  has 
been  applied  to  small  streams  and 
wadeable  rivers  where  few  cooling 
water  intake  structures  are  located. 

In  addition,  although  bioassessments 
and  criteria  are  a  valuable  tool  for 
determining  the  biological  condition  of 
a  water  body,  in  complex  situations 
where  miUtiple  stressors  are  present 
(point  source  discharges,  non-point 
source  discharges,  harvesting,  runoff, 
hydromodifications,  habitat  loss, 
cooling  water  intake  structures,  etc.),  it 
is  not  well  understood  at  this  time  how 
to  identify  all  the  different  stressors 
impacting  the  biology  in  a  water  body 
and  how  best  to  apportion  the  relative 
contribution  to  the  biological 
impairment  of  the  stressors  from  each 
source  within  a  watershed  (see  #2-022E 
in  the  Docket).  Although  ecological  risk 
assessment  methods  have  been 
successfully  used  to  identify  and 
attribute  causation  of  biological 
impairment  in  some  water  bodies  (see 
#2-022F  in  the  Docket),  the  application 
of  these  approaches  to  cooling  water 
intake  structures  has  not  been  tested. 

EPRI  has  also  developed  a  document 
that  examines  the  suitability  of 
multimetric  bioassessment  for 
regulating  cooling  water  intake 
structures  under  Section  316(b)  of  the 
CWA  (see  #2-022E  in  the  Docket).  In  its 
conclusion,  EPRI  states  that  biocriteria 
are  well  suited  for  assessing 
community-level  effects  but  are  not 
designed  as  indices  to  measure 
population-level  effects  without 
additional  analyses;  that  assumptions 
about  the  structure  and  function  of 
ecosystems  embedded  in  the  biocriteria 
approach  appear  to  conflict  with  current 
understanding  of  ecosystems  as 
dynamic,  nonequilibrium  systems 
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structured  on  multiple  time  and  space 
scales;  and  that  issues  such  as 
significant  uncertainty  in  reference 
cooditions  due  to  unaddressed  sources 
of  natural  variability  among  reference 
sites  may  be  of  particular  importance  for 
large,  open  systems  such  as  estuaries 
sand  coastal  marine  wasters.  EPA 
invites  comment  on  this  document  and 
on  the  documents  listed  below,  which 
may  be  found  in  #2-022A-F  in  the 
Docket: 

2-022A    EPA.  Biological  Criteria:  Technical 
Guidance  for  Streams  and  Small  Rivers. 
USEPA,  Office  of  Science  and  Technology, 
Washington,  DC.  EPA  822-B-96-001. 
1996. 

2-022B    EPA.  Summary  of  State  Biological 
Assessment  Programs  for  Rivers  and 
Streams.  USEPA,  Office  of  Policy  Planning 
and  Evaluation,  Washington,  DC.  EPA  230- 
R-96-007.  1996. 

2-022C    EPA.  Lake  and  Reservoir 
Bioassessment  and  Biocriteria.  Technical 
guidance  document.  Office  of  Water, 
USEPA,  Washington,  DC.  EPA  841-B-98- 
007. 1998. 

2-022D    EPA.  Rapid  Bioassessment 
Protocols  for  Use  in  Wadeable  Streams  and 
Rivers.  Second  Edition.  Office  of  Water, 
USEPA,  Washington,  DC.  EPA  841-B-99- 
002.  1999. 

2-022E    Jacobson,  P.  Evaluation  of 
Biocriteria  as  a  Concept,  Approach,  and 
Tool  for  Assessing  Impacts  of  Impingement 
and  Entrainment  Under  §  316(b)  of  the 
Clean  Water  Act,  EPRI,  Palo  Alto,  CA.  TR- 
114007.  2000. 

2-022F    EPA.  Stressor  Identification 
Guidance  Document.  Office  of  Water, 
USEPA,  Washington,  DC.  EPA-822-B-00- 
025.  2000. 

EPA  also  invites  comment  on  the  following 
documents  made  available  at  proposal  on 
August  10,  2000: 

1-5038-PR    EPA.  Estuarine  and  Coastal 
Marine  Waters  :  Bioassessment  and 
Biocriteria  Technical  Guidance.  USEPA, 
Office  of  Water  Regulations  and  Standards, 
Washington,  DC.  EPA  822-B-O0-024. 
2000. 

1-5044-PR    EPA.  Biological  Criteria: 
National  Program  Guidance  for  Surface 
Waters.  USEPA,  Office  of  Water 
Regulations  and  Standards,  Washington, 
DC.  EPA  440-5-90-004. 1990. 


II, 


Additional  Information  Supporting 
That  Impingement  and  Entrainment 
May  Be  a  Non-Trivial  Stress  on  a 
Waterbody 

In  addition  to  reviewing  the  merits  of 
a  population  approach  to  assessing 
adverse  environmental  impact,  EPA  is 
also  considering  additional  information 
suggesting  that  impingement  and        ^ 
entrainment,  in  combination  with  other 
factors,  may  be  a  non-trivial  stress  on  a 
waterbody.  EPA  recognizes  that  cooling 
water  intake  structures  are  not  the  only 
source  of  human-induced  stress  on 
aquatic  communities.  These  stresses 


include,  but  are  not  limited  to,  nutrient 
loadings,  toxics  loadings,  low  dissolved 
oxygen  content  of  waters,  sediment 
loadings,  stormwater  runoff,  and  habitat 
loss.  While  recognizing  that  a  nexus 
between  a  particular  stressor  and 
adverse  environmental  impact  may  be 
difficult  to  establish  with  certainty,  the 
Agency  has  identified  methods  for 
evaluating  more  generally  the  stresses 
on  aquatic  communities  from  human- 
induced  perturbations  other  than 
fishing.  Of  particular  importance  is  the 
recognition  that  stressors  that  cause  or 
contribute  to  the  loss  of  aquatic 
organisms  and  habitat  may 
incrementally  impact  the  viability  of 
aquatic  resources.  EPA  is  examining 
whether  waters  meet  their  designated 
uses,  whether  fisheries  are  in  stress,  and 
whether  waters  would  have  higher 
water  quality  or  better  support  their 
designated  uses  if  EPA  established 
additional  requirements  for  new  cooling 
water  intake  structures.  EPA  is 
considering  use  of  this  type  of 
information  as  one  approach  for 
evaluating  adverse  environmental 
impact  and  requests  comment  on  this 
approach. 

EPA  has  prepared  a  brief 
memorandum  (Dabolt,  Thomas,  EPA. 
Memo  to  File  RE:  316(b)  Analysis- 
Relationship  of  Location  to  Cooling 
Water  Intake  Structures  to  Impaired 
Waters.  April  18,  2001.)  documenting 
that  about  35%  of  existing  cooling  water 
intake  structures  at  facilities  that 
completed  EPA's  detailed  section  316(b) 
questionnaire  are  located  within  two 
miles  of  locations  within  waterbodies 
identified  as  impaired  and  listed  by  a 
State  as  needing  development  of  a  Total 
Maximum  Daily  Load  to  restore  the 
waterbody  to  its  designated  use.  EPA 
recognizes,  however,  that  these  data  do 
not  establish  that  cooling  water  intake 
structures  are  the  cause  of  adverse 
environmental  impact  in  any  particidar 
case  and  that  there  may  be  other  reasons 
for  the  presence  of  impaired  waters  near 
cooling  water  intake  structures,  such  as 
the  frequent  location  of  facilities  writh 
cooling  water  intake  structures  near 
other  potential  sources  of  impairment 
(e.g.,  industrial  point  sources,  urban 
stormwater).  EPA  requests  comment  on 
the  relevance  of  these  data  to  adverse 
environmental  impact  determinations 
for  cooling  water  intake  structures  (see 
#2-023  in  the  Docket). 

EPA  has  also  summarized  information 
from  a  number  of  sources  indicating 
overutilization  of  about  46%  of  the 
fishery  stocks  of  known  status  tracked 
by  and  under  NOAA  purview  (73  out  of 
158  stock  groups),  and  which  rely  on 
tidal  rivers,  estuaries,  and  oceans  for 
spawning,  nursery,  or  adult  habitat.  An 


additional  45  stocks  imder  NOAA 
purview  are  of  unknown  status  (about 
22%  of  the  fishery).  In  addition,  NOAA 
documents  in  a  number  of  their  Fishery 
Management  Plans  that  cooling  water 
intake  structures,  and  in  particular 
once-through  cooling  water  systems  that 
withdraw  large  volumes  of  water,  cause 
adverse  environmental  impacts  due  to 
significant  impingement  of  juveniles 
and  entrainment  of  eggs  and  larvae.  EPA 
recognizes  that  stress  due  to 
overutilization  may  not  be  directly 
relevant  to  adverse  environmental 
impact,  but  believes  that  it  may  be 
relevant  to  assessing  cumulative 
impacts  of  multiple  stressors,  including 
cooling  water  intake  structures.  EPA 
requests  comment  on  the  potential  use 
of  these  data  for  this  purpose. 

EPA  invites  comment  on  the 
following  documents  and  information 
the  Agency  is  considering  as  it  evaluates 
possible  definitions  of  adverse 
environmental  impact  and  concerns 
associated  with  assessing  multiple 
stressors  and  their  impacts  on  aquatic 
commimities  (see  #2-024A-0  in 
Docket). 

2-024A    Angermeier,  P.L.  and  J.E.  Williams. 
Conservation  of  Imperiled  Species  and 
Reauthorization  of  the  Endangered  Species 
Act  of  1973.  Fisheries.  19(1):  26-29.  1994. 

2-024B    Gulf  of  Mexico  SPR  Management 
Strategy  Committee.  An  Evaluation  of  the 
Use  of  SPR  Levels  as  the  Basis  for 
Overfishing  Definitions  in  Gulf  of  Mexico 
Finfish  Fishery  Management  Plans:  Final 
Report,  Gulf  of  Mexico  Fishery 
Management  Council,  Tampa,  PL.  1996. 

2-024C    Branstetter,  S.  Bycatch  and  its 
Reduction  in  the  Gulf  of  Mexico  and  South 
Atlantic  Shrimp  Fisheries.  Gulf  &  South 
Atlantic  Fisheries  Development 
Foundation.  Inc.,  Tampa,  FL.  1997. 

2-024D    Crowdor.  L.B..and  S.A.  Murawski. 
Fisheries  Bycatch:  Implications  for 
Management.  Fisheries.  23(6):  6-17.  1998. 

2-024E    Weeks,  H.  and  S.  Berkeley. 
Uncertainty  and  Precautionary 
Management  of  Marine  Fisheries:  Can  the 
Old  Methods  Fit  the  New  Mandates? 
Fisheries  Management,  Vol  25,  No. 12. 
2000. 

2-024F    Boreman, ).  Methods  for  Comparing 
the  Impacts  of  Pollution  and  Fishing  on 
Fish  Populations.  Transactions  of  the 
American  fisheries  Society.  126:  506-513. 
1997. 

2-024G    Schaaf.  W.E.  et  al.  Fish  Population 
Responses  to  Chronic  and  Acute  Pollution: 
The  Influence  of  Life  History  Strategies. 
Estuaries.  Vol.  10,  No.3,  page  267-275. 
September  1987. 

2-024H    Schaaf,  W.E.  et  al.  A  Simulation 
Model  of  How  Life  History  Strategies 
Mediate  Pollution  Effects  on  Fish 
Populations.  Estuaries.  Vol.  16.  No.4,  page 
697-702.  December  1993. 

2-0241    Vaughan,  D.  S.,  R.  M.  Yoshiyama.  ]. 
E.  Brack,  and  D.  L.  DeAngelis.  Modeling 
Approaches  for  Assessing  the  Effects  of 
Stress  on  Fish  Populations  in  Contaminant 
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Effects  on  Fisheries.  John  Wiley  &  Sons, 
New  York.  p.  259-278.  1984. 

2-024J    National  Marine  Fisheries  Service. 
Scientific  Review  of  Definitions  of 
Overfishing  in  US  Fishery  Management 
Plans.  August  1994. 

2-024K    National  Marine  Fisheries  Service. 
Scientific  Review  of  Definitions  of 
Overfishing  in  US  Fishery  Management 
Plans — Supplemental  Report.  March  1996. 

2-024L    Restrepo.  Victor  R..  Pamela  M. 
Mace  and  Fredric  M.  Serchuk.  The 
Precautionary  Approach:  A  New  Paradigm 
or  Business  as  Usual?  Our  Living  Oceans. 
1998. 

2-024M    National  Marine  Fisheries  Service. 
Atlantic  Mackerel,  Squid,  and  Butterfish 
Fishery  Management  Plan — Amendment  8. 
August  1998. 

2-024N    National  Marine  Fisheries  Service. 
The  Coastal  Pelagic  Species  Fishery 
Management  Plan — Amendment  8. 
December  1998. 

2-024O    National  Marine  Fisheries  Service. 
New  England  Fishery  Management 
Council.  Essential  Fish  Habitat 
Amendment.  October  1998. 

In  addition,  EPA  invites  comment  on 
the  following  documents: 

2-020A    National  Marine  Fisheries  Service. 
Our  Living  Oceans.  Report  on  the  Status  of 
U.S.  Living  Marine  Resources.  NOAA 
Technical  Memo  #NMFS-F/SPO-41.  1999. 
(Available  at:  http://spo.nwr.noaa.gov/ 
unitl7.pdf) 

2-018A    Boreman,  J.  Surplus  Production, 
Compensation,  and  Impact  Assessments  of 
Power  Plants.  Environmental  Science  & 
Policy.  (31)  445-449.  2000. 

EPA  has  gathered  new  data  on 
adverse  environmental  impact 
determinations  made  in  connection 
with  State  and  Federal  NPDES  Permit 
decisions.  EPA  invites  comment  on  the 
following  docimients  compiled  in  #2- 
025A-W  in  the  Docket. 

2-025A    State  of  California.  California 
Regional  Water  Quality  Control  Board, 
Central  Coast  Region.  Staff  Report  for 
Regular  Meeting  of  October  27,  2000. 
Supplemental  Sheet,  Item  Number  23, 
Subject:  Diablo  Canyon  Nuclear  Power 
Plant,  Resolution  of  Thermal  Discharge  and 
Entrainment/Impingement  Impacts. 
October  2000. 

2-025B    California  Regional  Water  Quality 
Control  Board.  Central  Coast  Region.  Waste 
Discharge  Requirements  Order  No.  00-041, 
NPDES  No.  CA00062554  for  Duke  Energy 
North  America,  Moss  Landing  Power  Plant, 
Units  1,  2. 6,  and  7  Monterey  County. 
October  27,  2000. 

2-025C    New  Jersey  Department  of 
Environmental  Protection  and  Energy 
Wastewater  Facilities  Regulation  Program. 
In  the  Matter  of  NJDEP  Public  Hearing  on 
Draft  Permit  No.  NJ  0005652  for  the  Salem 
Nuclear  Generating  Station,  Transcript 
Proceedings.  Thursday,  September  9, 1993. 

2-025D    New  Jersey  Department  of 
Environmental  Protection  and  Energy 
Wastewater  Facilities  Regulation  Program, 
Bureau  of  Standard  Permitting.  Public 


Notice,  Consideration  of  Section  316 
Variance  Request,  Intent  to  Renew  Existing 
New  Jersey  Pollutant  Discharge 
Elimination  System/Discharge  to  Surface 
Water  (NJPDES/DSW)  Permit  NJ0005622. 
and  Notice  of  Public  Hearing.  June  24, 
1993. 

2-025E    State  of  New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Protection,  Division  of 
Water  Quality.  Fact  Sheet  for  NPDES 
Permit  Including  Section  316(a) 
Determination  and  Section  316(b) 
Decision.  Permit  No.  NJ0005622.  July  1994. 

2-025F    State  of  New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Protection,  Division  of 
Water  Quality.  Response  to  Comments 
Document  PSE&G  Salem  Generating 
Station,  NJPDES/DSW  Draft  Permit 
NJ0005622.  July  1994. 

2-025G    State  of  New  Jersey  Department  of 
Environmental  Protection,  Division  of 
Environmental  Protection,  Division  of 
Water  Quality.  PSE&G  Salem  Nuclear 
Generating  Station  NJPDES  Permit 
#NJ0005622.  1994. 

2-025H    EPA  Region  IV.  Record  of  Decision 
on  Tampa  Electric  Company  Big  Bend  Unit 
4,  NPDES  Permit  No.  FL0037044.  April  7, 
1982. 

2-0251    EPA  Region  IV.  Finding  of  Fact  for 
TVA  John  Sevier  Station.  October  23. 1978. 

2-025J    EPA  Region  IV.  316  Determinations, 
John  Sevier  Steam  Plant.  NPDES  No. 
TN0005436.  April  15. 1986. 

2-025K    EPA  Region  IV  and  Florida 
Department  of  Environmental  Regulation. 
Joint  Public  Notice,  No.  78FL0080.  Notice 
of  Proposed  Modification  of  National 
Pollutant  Discharge  Elimination  System 
Permit  and  Notice  of  Consideration  for 
State  Certification.  Crystal  River  Power 
Plant  Units  1.  2.  and  3.  NPDES  No. 
FL0000159.  January  8. 1978. 

2-025L    EPA  Region  IV.  Public  Hearing 
Statement.  Florida  Power  Corporation 
Crystal  River  Units  1.2.  and  3.  February  3. 
1987. 

2-025M    EPA  Region  IV.  Biological 
Assessment,  Florida  Power  Corporation 
Crystal  River  Power  Plant,  316A  &  B 
Demonstration.  Date  Unknown. 

2-025N    EPA  Region  IV.  In  the  Matter  of 
Florida  Power  Corporation  Crystal  River 
Power  Plant  Units  1.2,  and  3.  Citrus 
County  Florida.  NPDES  Permit  No. 
FL0000159.  Findings  and  Determinations 
Pursuant  to  33  U.S.C.  Section  1326. 
September  1988. 

2-025O    EPA  Region  IV  and  Florida 
Department  of  Environmental  Regulation. 
Joint  Public  Notice.  No.  88FL036.  Notice  of 
Proposed  Reissuance  of  National  Pollutant 
Discharge  Elimination  System  Permit, 
Tentative  Determination  of  Substantial 
Damage.  Tentative  Section  316  Findings 
and  Determinations,  Notice  of 
Consideration  for  State  Certification,  and 
Notice  of  Public  Hearing,  Crystal  River 
Power  Plant  Units  1.  2.  and  3,  NPDES  No. 
FL0000159.  May  19,  1988. 

2-025P    EPA  Region  IV.  Florida  Power 
Corporation,  Crystal  River  Power  Plant 
Units  1,  2,  and  3,  NPDES  No.  FL0000159, 
Public  Hearing.  February  4,  1987. 


2-025Q    EPA  Region  IV.  Fact  Sheet, 
Application  for  National  Pollutant 
Discharge  Eliminations  System  Permit  to 
Discharge  Treated  Wastewater  to  U.S. 
Waters,  Application  No.  FL0000159. 
Florida  Power  Corporation.  Crystal  River 
Power  Plant  Units  1.2.  and  3.  September 
1.  1988. 

2-025R    EPA  Region  IV  and  Florida 
Department  of  Environmental  Regulation. 
Joint  Public  Notice.  No.  86FL100.  Notice" of 
Proposed  Reissuance  of  National  Pollutant 
Discharge  Elimination  System  Permit. 
Tentative  Determination  of  Substantial 
Damage.  Tentative  Section  316  Findings 
and  Determinations,  Notice  of 
Consideration  for  State  Certification. 
Crystal  River  Power  Plant  Units  1.  2,  and 
3.  NPDES  No.  FL0000159.  December  18, 
1986. 

2-025S    Kaplan.  Charles.  EPA  Region  IV. 
Letter  to  Dr.  Patsy  Y.  Baynard.  Director 
Environmental  and  Licensing  Affairs. 
Florida  Power  Corporation,  RE:  Crystal 
River  Power  Plant  Units  1-3,  NPDES  No. 
FL0000159.  316(a  &b)  Demonstration 
Meeting — September  18. 1985  and 
Attachments.  August  23. 1985 

2-025T    White.  John  C. .  EPA  Region  IV. 
Letter  to  Honorable  Lawton  Chiles.  June  8, 
1978. 

2-025U    Hart.  Dennis.  State  of  New  Jersey 
Department  of  Environmental  Protection, 
Division  of  Environmental  Protection. 
Division  of  Water  Quality.  Letter  to 
Richard  L.  Caspe.  EPA  Region  U  RE: 
PSE&G  Salem  Nuclear  Generating  Station. 
NJPDES  #NJ0005622.  January  31.  1994. 

2-025V    Caspe.  Richard  L.  EPA  Region  II. 
Letter  to  John  Weigart.  State  of  New  Jersey 
Department  of  Environmental  Protection. 
Division  of  Water  Quality  RE:  Response  to 
Dennis  Hart  Letter  of  January  31, 1994. 
1994 

2-025W  Hicks,  Delbert  B..  EPA  Region  IV. 
Letter  to  Charles  Kaplan.  EPA  RE:  Crystal 
River  316(b)  Findings.  Date  Unknown. 

In  addition,  EPA  invites  comment  on 
the  following  dociunents: 

2-01 3F    Kurkel  Patricia,  NOAA.  Letter  to 
Deborah  Hammond,  EPA  Region  RE: 
Review  of  Draft  Permit  (Salem  Nuclear 
Generating  Station)  II.  February  28.  2001 

5.  Other  Options  for  Interpreting 
Adverse  Environmental  Impact 

In  the  proposed  rule  preamble.  EPA 
discussed  several  other  option  for 
interpreting  adverse  environmental 
impact.  One  option  would  be  to  look  to 
section  316(a)  of  the  Clean  Water  Act  for 
guidance  in  assessing  adverse 
environmental  impact  from  cooling 
water  intake  structures.  Section  316(a) 
addresses  requirements  for  thermal 
discharge  and  provides  that  effluent 
limitations  associated  with  such 
discharge  should  generally  not  be  more 
stringent  than  necessary  to  "assure  the 
protection  and  propagation  of  a 
balanced  indigenous  population  of 
shellfish,  fish,  and  wildlife  in  and  on 
that  body  of  water."  The  same  language 
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is  repeated  in  section  303(d)  with 
reference  to  Total  Maximum  Daily  Load 
listing  requirements  for  waters  impaired 
by  thermal  discharge.  These  statutory 
provisions  show  that  Congress  intended 
this  standard  to  be  used  in  evaluating 
the  environmental  impacts  of  thermal 
discharges.  Some  have  suggested  that 
since  thernial  discharges  are  usually 
paired  with  cooling  water  intake,  it  may 
be  reasonable  to  interpret  the  Clean 
Water  Act  to  apply  this  standard  in 
evaluating  adverse  environmental 
Impact  £rom  cooling  water  intake 
structures  as  well. 

Another  option  would  be  to  define 
adverse  environmental  impact  as  a  level 
of  impingement  and  entrainment  that  is 
"recurring  and  non  trivial."  65  PR 
49074.  EPA  is  considering  refining  that 
idea  by  interpreting  "recurring  and  non 
trivial"  impacts  as  the  degree  of 
impingement  and  entrainment  that 
would  have  resulted  from  the  use  of  the 
traditional  technologies  in  use  at  the 
time  the  Clean  Water  Act  (including 
section  316flj))  was  enacted  in  1972. 
EPA  believes  that  the  traditional 
technology  in  use  at  that  time  would 
have  been  a  once-through  cooling 
system  with  a  simple  bar  rack  screen  to 
minimize  entrainment  of  large  debris 
items  and  a  simple  mesh  screen  to 
minimize  entrainment  of  small  debris 
items  into  the  condenser.  Under  this 
approach,  EPA  would  define  the 
common  performance  of  the  traditional 
technologies  as  having  an  adverse 
environmental  impact  and  then 
consider  reasonable  requirements  to 
improve  over  that  performance.  EPA 
recognizes  that  the  statutory  phrase 
"minimize  adverse  environmental 
impact"  could  be  interpreted  in  a  way 
that  focuses  on  the  environmental 
impacts  of  cooling  water  intake 
structures  to  determine  whether  and  to 
what  extent  these  impacts  are 
"adverse."  perhaps  using  a  population 
approach,  as  suggested  by  some. 
However,  EPA  believes  that  the  phrase 
"best  technology  available  to  minimize 
adverse  environmental  impact"  could 
also  reasonably  be  interpreted  in  a  way 
that  focuses  on  the  technology,  rather 
than  the  impact,  in  a  manner  analogous 
to  the  technology-based  standards 
applicable  to  point  source  dischargers 
under  Clean  Water  Act  sections  301, 
304,  and  306.  EPA  requests  comment  on 
these  alternative  approaches  for 
interpreting  adverse  environmental 
impact. 

I  EPA  also  notes  that  a  number  of  other 
options  for  interpreting  or  defining 
adverse  environmental  impact  were 
discussed  in  the  proposal  (65  FR  49074), 
and  does  not  intend  in  this  notice  to 
suggest  that  they  are  not  still  under 


active  consideration.  EPA  is  still 
considering  all  of  the  options  for 
interpreting  and  defining  adverse 
environmental  impact  that  were 
discussed  in  the  proposal  as  options  for 
the  final  rule  and  invites  further 
comment  on  any  of  them. 

F.  Additional  Data  Related  to  the 
Specific  Technology  Limits  in  the 
Proposed  Regulations 

1 .  Proportional  Flow  Limits  for 
Freshwater  Streams  and  Rivers  and 
Tidal  Rivers,  Estuaries 

EPA  proposed  specific  flow  limits  of 
5%  of  mean  annual  flow  of  freshwater 
streams  and  rivers  because  the  Agency 
determined  this  would  be  the  best  way 
to  protect  95%  of  the  aquatic  life  in 
these  water  bodies  from  entrainment. 
EPA  also  proposed  to  limit  withdrawals 
from  estuaries  and  tidal  rivers  to  1%  of 
the  tidal  excursion.  The  proposed  limit 
is  based  on  the  concept  that  withdrawal 
of  a  unit  volume  of  water  fit)m  a  water 
body  will  result  in  the  impingement 
and/or  entrainment  of  an  equivalent 
unit  of  aquatic  life  (particularly  eggs  and 
larval  organisms)  suspended  in  that 
volume  of  the  water  column.  This,  in 
turn,  is  related  to  the  idea  that  the 
density  of  aquatic  organisms  withdrawn 
by  a  cooling  water  intake  structvire  is 
equivalent  to  the  density  of  the 
organisms  in  the  water  column.  Thus,  if 
5%  of  the  mean  annual  flow  (or 
alternative  proposed  levels  of  10%  and 
15%  for  freshwater  bodies)  is 
withdrawn,  it  will  result  in  the 
impingement  and/or  entrainment  of  5% 
(or  alternative)  of  the  aquatic  life  in  that 
water  body. 

Some  commenters  asserted  that  this 
assumption  is  not  valid.  They  argued 
that  aquatic  organisms  are  not  imiformly 
distributed  within  the  water  column 
and  that  patchy  distribution  of  aquatic 
organisms  invalidates  the  assumption 
that  withdrawal  of  a  certain  percentage 
of  a  water  body  would  correlate  to  an 
equivalent  withdrawal  of  aquatic  life. 
Since  proposal,  EPA  received  new 
information  concerning  the  distribution 
and  density  of  organisms  in  natural 
waters.  In  #2-013  D  and  E  in  the  Docket, 
EPA  is  providing  for  comment 
information  on  the  density  of  organisms 
in  the  Hudson  and  Delaware  rivers  as 
well  as  in  Mt.  Hope  Bay.  In  #2-013j  in 
the  Docket,  the  Agency  is  also  providing 
for  comment  information  on  models 
identified  by  EPRl  that  may  be  used  to 
estimate  and/or  evaluate  aquatic 
organism  densities  in  order  to  estimate 
entrainment  rates.  EPA  believes  the  use 
of  these  data  and  modeling  approaches 
is  supportable  because  assessments  of 
aquatic  organism  densities  are  the  basis 


for  calculations  for  the  empirical 
transport  model  which  is,  in  turn,  the 
basis  for  calculating  conditional 
mortality  rates.  Both  of  these  methods 
are  widely  used  by  industry  and 
regulatory  agencies  to  estimate  losses 
related  to  cooling  water  intake 
structures. 

The  Agency  has  identified 
information  from  other  State  and 
Federal  agencies  that  supports  the  need 
for  flow-based  standards  to  protect 
aquatic  organisms.  This  information 
includes  methodologies  for  determining 
the  limiting  flow  conditions  for  a 
waterbody  for  the  protection  and 
propagation  of  aquatic  life  and  wildlife 
in  stream  environments  (see  #2-026B, 
#2-026C,  and  #2-026D  in  the  Docket). 
EPA  invites  comment  on  the  following 
documents: 

2-026A    Goodyear.  C.P.  Mathematical 
Methods  to  Evaluate  Entrainment  of 
Aquatic  Organisms  by  Power  Plants.  U.S. 
Fish  and  Wildlife  Service  National  Power 
Plant  Team.  FWS/OBS-76/20.3.  1977. 

2-026B    Lang.  Vernon.  Questions  and 
Answers  on  the  New  England  Flow  Policy. 
U.S.  Fish  and  Wildlife  Service.  Concord. 
New  Hampshire.  May  11, 1999. 

2-026C    Kulik,  Brandon.  A  Method  to 
Refine  the  New  England  Aquatic  Base  Flow 
Policy.  Rivers.  Volume  1,  Number  1.  Pages 
8-22. 

2-026D    Washington  State,  Department  of 
Ecology.  Questions  and  Answers — An 
Overview  of  the  Instream  Flow  Incremental 
Methodology.  QWR-95-1-4.  August  1995. 

2-013J    Dixon,  D.A.,  EPRI.  Catalog  of 
Assessment  Methods  for  Evaluating  the 
Effect  of  Power  Plant  Operations  on 
Aquatic  Communities.  1999. 

2-01 3L    Cacela.  Dave.  Stratus  Consulting 
Inc.  Memo  to  JT  Morgan.  EPA  RE:  Planned 
Analysis  of  Ambient  Larval  Densities  and 
I&E.  April  20.  2001. 

EPA  also  invites  comment  on  the 
following  supplement  to  the  discussion 
at  proposal  of  the  proposed  limitations 
on  intake  flow  as  a  proportion  of 
waterbody  flow  (see  65  FR  49085- 
49087).  EPA  is  considering  whether  a 
proportional  flow  limitation  would  have 
the  effect  of  reducing  or  minimizing 
adverse  environmental  impact  that  may 
be  associated  with  withdrawal  of  large 
volumes  of  cooling  water  from  relatively 
small  water  bodies.  EPA  is  considering 
and  seeks  comment,  in  particular,  about 
the  efficacy  of  the  proposed  limitation 
associated  with  the  mean  annual  flow  of 
freshwater  streams  and  rivers.  These 
limitations  could  be  effective  because 
large-volimie  withdrawals  occurring  on 
a  year-round  basis  may  affect  all  aspects 
of  the  life  cycles  of  the  organisms 
susceptible  to  entrainment.  Inasmuch  as 
some  commenters  have  asserted  that 
aquatic  organisms  are  not  uniformly 
distributed  within  the  water  column 


28864 


Federal  Register / Vol.  66,  No.  102 /Friday,  May  25,  2001  / Proposed  Rules 


(i.e.,  exhibit  "patchy"  distribution),  the 
withdrawal  of  large  volumes  of  water 
may,  over  the  course  of  the  year,  smooth 
out  the  "patchiness"  and  subject  a 
portion  of  the  biota  commensurate  with 
intake  flow  to  entrainment.  The  Agency 
is  considering  and  seeks  conmient  on 
whether  a  proportional  flow  standard 
based  on  mean  annual  flow  proposed  at 
40  CFR  125.84(b)  will  effectively  protect 
smaller  freshwater  rivers  and  streams 
from  levels  of  impingement  and 
entrainment  proportional  to  the  volume'- 
of  water  withdrawn  from  these 
waterbodies. 

2.  Limitation  on  Altering  Stratification 
in  Lakes  and  Reservoirs 

At  least  one  commenter  asserted  that 
the  regulation  as  proposed  can  be 
interpreted  to  require  that  no  alteration 
of  the  natural  thermal  stratification  is 
allowed,  regardless  of  the  size,  limit,  or 
location  relative  to  the  intake  structure. 
They  further  asserted  that  this  standard 
is  unachievable  and  should  not  be 
included  in  the  final  rule. 

The  Agency  continues  to  consider 
whether  these  regulations  should  limit 
withdrawals  of  large  quantities  of 
cooling  water  from  lakes  which  are 
naturally  stratified.  In  particular,  EPA  is 
considering  whether  the  withdrawal  of 
large  quantities  of  subsurface  water  may 
negatively  affect  a  lake's  thermal 
stratification  and  seasonal  turnover 
dynamics.  EPA  is  also  considering 
whether  cooling  water  withdrawals 
from  deeper,  colder  areas  within  lakes, 
followed  by  discharge  of  iised  cooling 
water  either  at,  or  where  it  may  rise  to, 
the  lake's  surface,  may  bring  nutrient- 
rich,  hypolimnion '  water  to  the  surface 
where  it  may  stimulate  the  growth  and 
respiration  of  harmful  levels  of  algae 
and  other  biological  assemblages  within 
a  lake.  EPA  is  considering  and  invites 
comment  on  whether  such  concerns  are 
appropriately  addressed  in  regulation 
for  cooling  water  intake  structiues  or 
should  be  addressed  by  a  permitting 
agency  when  it  establishes  any 
limitations  on  the  discharge  of  the 
cooling  water. 

EPA  is  also  considering  whether  the 
proposed  limitation  to  "not  alter"  and 
"not  upset"  natural  stratification  may  be 
subject  to  considerable  interpretation 
such  that  the  intent  of  that  portion  of 
the  proposed  regulation  is  not 
sufficiently  clear.  Thus,  the  Agency 
solicits  public  comments  on  the 
information  contained  in  "Cumulative 


Impacts  of  Power  Plant  Cooling  Systems 
on  Lake  TMDLs"  (see  #2-027A  in  the 
Docket)  which  supports  the  idea  of 
maintaining  natural  stratification.  EPA 
also  requests  comment  on  the  use  of  the 
phrase  "not  disrupt  the  natural 
stratification  and  turnover  pattern  of  the 
source  water  body"  and  invites 
commenters  to  suggest  other  alternatives 
to  the  terms  "not  alter  the  natiiral 
stratification  of  the  source  water  body" 
or  "not  upset  the  natural  stratification  of 
the  source  water  body"  as  used  at  65  FR 
49077  and  49118. 

2-027A    Chen,  C.W.,  L.H.  Ziemelis,  J.  Herr 
and  R.A.  Goldstein.  Cumulative  Impacts  of 
Power  Plant  Cooling  Systems  on  Lake 
TMDLs.  Proceedings  of  an  EPRJ  Conference 
:  Power  generation  Impacts  on  Aquatic 
Resources.  Atlanta,  Geoi;gia.  April  12-15, 
1999. 


'  Hypolimnion:  The  deep,  cold,  and  relatively 
undisturbed  regioo  below  the  thennocline.  From: 
Hutchinson.  G.E.  1975.  A  Treatise  on  Limnology, 
Volume  1.  Part  1— Geography  and  Physics  of  Lakes. 
John  Wiley  &  Sons,  New  York.  (See  «2-027B  in  the 
Docket). 


3.  Velocity 

EPA  proposed  0.5  ft/sec  as  a  velocity 
limit  in  all  waters  except  those  50 
meters  beyond  the  littoral  zone  in  lakes 
and  reservoirs.  Since  proposal,  EPA  has 
gathered  or  received  data  on  the 
swimming  speed  of  fish  of  various 
species  fixim  EPRI  (see  W-00-03,  316(b) 
Comments  2.11),  fi-om  the  University  of 
Washington  studies  that  support  the 
current  National  Marine  Fisheries 
Service  velocity  standard  for  intake 
structtires  and  firom  references  included 
in  comments  from  the  Riverkeeper  (see 
Turnpenny,  1988,  referenced  in  W-00- 
03,  316(b)  Comments  2.06.  Docimient 
foimd  in  #2-028B  in  the  Docket).  All  of 
the  swim  speed  data  used  is  contained 
in  #2-028  in  the  Docket.  Also  located  in 
#2-028  in  the  Docket,  is  new  data  EPA 
received  from  the  National  Marine 
Fisheries  Service  on  screen  design 
consideration  for  approach  velocities  to 
protect  juvenile  sabnonids. 

2-028A    EPRI.  Technical  Evaluation  of  the 
Utility  of  Intake  Approach  Velocity  as  an 
Indicator  of  Potential  Adverse 
Environmental  Impact  Under  Clean  Water 
Act  Section  316(b).  Technical  Report. 
1000731.  2001. 

2-028B    Turnpenny,  A.W.  H.  The 
Behavioral  Basis  of  Fish  Exclusion  from 
Coastal  Power  Station  Cooling  Water 
Intakes.  Central  Electricity  Generating 
Board  Research  Report,  RD/L/3301/R88. 
1988. 

2-028C    Smith,  L.S.,  L.T.  Carpenter. 
Salmonid  Fry  Swimming  Stamina  Data  for 
Diversion  Screen  Criteria.  Prepared  by 
Fisheries  Research  Institute,  University  of 
Washington,  Seattle,  WA  for  Washington 
State  Department  of  Fisheries  and 
Washington  State  Department  of  Wildlife. 
1987. 

2-028D    Pearce,  Robert  O.  and  Randall  T. 
Lee.  Some  Design  Considerations  for 
Approach  Velocities  at  Juvenile  Salmonid 
Screening  Facilities.  American  Fisheries 
Symposium.  1991. 


The  Graph  (Swim  Speed  Data,  #2-029 
in  the  Docket),  is  a  compilation  of  the 
data  EPA  received  on  fish  swimming 
speeds  as  it  varies  with  the  length  of  the 
tested  fish  and  with  water  temperature. 
These  data  show  that,  not  accoimting  for 
any  safety  margin  to  address  screen 
fouling  (which  increases  velocity  in 
screen  areas  that  remain  open),  a  1.0  ft/ 
s  velocity  standard  would  protect  78% 
of  the  tested  fish,  and  a  0.5  ft/s  velocity 
would  protect  96%  of  these  fish.  EPA  is 
evaluating  these  data  and  considering 
whether  to  maintain  or  modify  the 
proposed  velocity  limitation.  To 
estimate  the  extent  to  which  a  low- 
velocity  performance  standard  might 
affect  new  facilities,  EPA  also  is 
evaluating  preliminary  data  on  the 
design  intake  velocity  of  existing 
facilities  from  the  Agency's  section 
316(b)  survey  questionnaire  (see 
Percentage  Distribution  of  Intake 
Velocities  for  RecenUy  Constructed  In- 
Scope  Cooling  Water  Structures.  #2-030 
in  the  Docket).  These  preliminary  data 
indicate  that  73%  of  the  manufacturing 
facilities  and  62%  of  the  electricity 
generating  facilities  built  in  the  last  15 
years  meet  the  proposed  velocity 
limitation  of  no  more  than  0.5  feet/ 
second. 

EPA  is  evaluating  a  number  of  other 
issues  that  could  cause  it  to  modify  the 
proposed  velocity  limitation.  As 
discussed  at  Section  A.  3  above,  EPA 
received  comments  asserting  that 
offshore  and  coastal  oil  and  gas 
platforms  might  be  subject  to  the  rule 
and  face  difficulties  meeting  the 
proposed  velocity  limitation  due  to 
biofouling  concerns  in  marine  waters 
and  engineering/technical  issues 
associated  with  drilling  platforms.  EPA 
is  evaluating  these  assertions  and 
seeking  additional  information  on  this 
topic.  Should  EPA  include  new  offshore 
and  coastal  oil  and  gas  platforms  within 
the  scope  of  the  final  regulations,  the 
Agency  will  decide  whether 
subcategorization  and  a  different 
velocity  limitation  may  be  appropriate 
for  these  facilities.  EPA  is  also 
investigating  whether  biofouling  is  an 
issue  for  cooling  water  intake  structures 
at  land-based  facilities. 

In  response  to  comments,  EPA  is 
evaluating  whether  the  0.5  ft/s  velocity 
limitation  is  appropriate  or  necessary 
for  offshore  intakes  equipped  with 
velocity  caps.  Velocity  caps  work  by 
changing  vertical  flows,  which  fish  do 
not  avoid  because  they  can  not  detect, 
to  horizontal  flows,  which  fish  detect 
and  avoid.  Commenters  suggested  that 
offshore  intakes  with  velocity  caps 
designed  with  velocities  greater  than  0.5 
ft./s  would  be  more  effective  in  reducing 
biofouling  than  those  with  lower 
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velocities  and  would  be  more  effective 
in  protecting  fish  located  in  waterbodies 
with  higher  flow  velocities.  Commenters 
also  raised  issues  associated  with  the 
effects  of  tidal  and  long-shore  currents 
on  velocities  in  the  vicinity  of  velocity 
caps.  EPA  identified  documentation  (see 
Turnpenny,  1988,  W-00-03,  316(b) 
Comments  2.06  in  #2-028B  in  the 
Docket;  Mussalli,  Taft,  Larson',  1980; 
and  Schlenker  2001  in  #2-03 IB  in  the 
Docket )  that  may  substantiate 
commenters'  concerns  with  the 
influence  of  tidal  and  current  velocities 
on  velocities  at  a  velocity  cap.  However, 
the  docimientation  also  provides  design 
solutions  to  minimize  the  influence  of 
water  body  currents  on  velocity  caps. 
EPA  identified  documents  indicating 
that,  in  these  circumstances,  limiting 
velocities  at  intakes  with  velocity  caps 
may  afford  some  additional  protection, 
but  that  the  entrainment  reduction  may 
be  small.  One  of  the  documents  states 
that  the  location  of  the  submerged 
intake  structure  may  be  the  most 
important  factor  in  limiting  the  impact 
from  the  intake  structure.  EPA  requests 
comment  on  the  following  documents. 

2-031A    Mussalli,  Yusuf,  et  al.  Offshore 
Water  Intakes  Designed  to  Protect  Fish.  In: 
Journal  of  the  Hydraulics  Division, 
Proceedings  of  the  American  Society  of 
Civil  Engineers,  Vol.  106,  No.  HYll.  1980. 

^-031B    Schlenker,  Stephen  J,  Army  Corps 
of  Engineers.  Email  on:  Section  316(b) 
Rulemaking  (Velocity)  to  Kelly  Meadows, 
Tetra  Tech,  Inc.  April  18,  2001. 

^-028B    Turnpenny,  A.W.H.  The  Behavioral 
Basis  of  Fish  Exclusion  from  Coastal  Power 
Station  Cooling  Water  Intakes.  Central 
Electricity  Generating  Board  Research 
Report,  RD/L/3301/R88.  1988. 

EPA  also  requests  comment  on  the 
.^Vmerican  Society  of  Engineers'  Design 
if  Water  Intake  Structures  for  Fish 
Protection  (see  #2-032  in  the  Docket) 
which  suggests  that  design  velocities 
should  range  from  0.5  ft/s  to  1.5  ft/s. 
Based  on  comments  and  these 
documents,  the  Agency  requests 
comment  on  allowing  velocities  of  up  to 
1.5  ft/s  at  offshore  intake  structures  with 
Velocity  caps  in  all  types  of  waterbodies. 

E-032    American  Society  of  Engineers. 

j    Design  of  Water  Intake  Structures  for  Fish 
Protection.  Section  III.  Engineering  Factors 
Influencing  Intake  Design  and  Parts  of 
Section  VI.  Practical  Fish  Protection 
Methods  (Velocity  Cap  for  Offshore  Water 
Withdrawals).  New  York.  pp.  13-23  and 
66.  1982. 

Finally,  EPA  is  considering  comments 
an  where  velocity  should  be  measured. 
Some  commenters  assert  that  velocity 
should  be  measured  on  the  basis  of 
f 'approach-velocity"  rather  than  the 
jroposed  design  intake  velocity  (also 
uiown  as  through-screen  or  through- 


technology  velocity).  Other  commenters 
assert  that  velocity  should  be  measured 
where  its  value  is  highest,  which  might 
be  at  the  screen  face  or  at  another 
location  in  front  of  the  screen  (for 
example,  at  a  narrow  constriction  in  an 
intake  canal  or  at  a  narrow  opening  in 
a  curtain  wall  placed  in  front  of  the 
screen).  (See  W-00-03,  316(b) 
Comments  2.06  (River  Keeper)  and  1.56 
(EPRI).  EPA  is  also  providing  for 
comment,  the  document  contained  in 
#2-033  in  the  Docket. 

2-033    Ray,  S.S.,  R.L.  Snipes,  and  D.A. 
Tomljanovich.  A  State  of  the  Art  Report  on 
Intake  Technologies.  Environmental 
Protection  Agency  Office  of  Research  and 
Development,  Office  of  Energy,  Minerals,     • 
and  Industry.  EPA  600/7-76-020:  TVA 
PRS-16.  1976. 

4.  Rulemaking  Framework — Burden  on 
States  To  Implement  Section  316(b)  on 
a  Case-by-Case  Basis 

One  objective  of  EPA's  proposed  nde 
was  to  develop  section  316(b) 
requirements  applicable  to  broad  classes 
of  waterbodies  in  order  to  minimize  the 
permitting  burden  on  the  States  (which, 
for  the  most  part,  are  the  permit 
authorities  responsible  for 
implementing  section  316(b)).  Some 
States  have  expressed  concern  about 
adopting  a  site-specific  approach  for 
new  facilities  which,  in  their  view, 
would  require  a  burdensome 
expenditiue  of  resources  to  develop 
section  316(b)  requirements  for  each 
new  facility.  States  that  commented  on 
the  proposed  regulations,  including 
Michigan,  New  York,  New  Jersey,  and 
Alaska,  generally  supported  the 
adoption  of  minimum  technology 
requirements.  Michigan  and  New  Jersey 
specifically  expressed  concern  about  the 
existing  case-by-case  approach.  Only 
Louisiana  specifically  opposed  adoption 
of  the  proposed  regulations,  stating  that 
any  requirements  for  cooling  water 
intake  structures  should  be 
implemented  imder  the  CWA  section 
404  program  or  under  section  10  of  the 
Rivers  and  Harbors  Act. 

EPA  invites  comment  on  additional 
information  documenting  resources  that 
several  States  have  devoted  to 
implementing  section  316(b)  on  a  case- 
by-case  basis  (see  #2-034A-B  in  the 
Docket).  EPA  will  consider  this 
information  as  the  Agency  evaluates  the 
practicality  of  various  alternatives  for 
the  final  rule.  EPA  invites  commenters 
to  submit  any  other  data  on  the 
workload  associated  with  implementing 
section  316Cb)  under  the  current  case- 
by-case  approach.  EPA  also  invites 
comment  on  the  need  for  nationally 
applicable  regulations,  as  opposed  to  a 
site-specific  approach,  in  order  to 


minimize  the  burden  on  States  for 
permitting  new  facilities.  EPA  invites 
comment  again  on  its  estimates  of  the 
cost  to  States  to  implement  the 
proposed  requirements  (See  #1-5067- 
PR,  Information  Collection  Request  for 
Cooling  Water  Intake  Structures  New 
Facility  Proposed  Rule,  Chapter  6),  and 
acknowledges  that  these  costs  may 
change  based  on  any  changes  in  the 
final  regulations. 

2-034A    Sarbello,  Bill,  NYDEC.  Memo  to 
J.T.  Morgan,  EPA  RE:  Costs  Associated 
with  316(b)  Permitting  Activities  in  NY 
State.  February  26,  2001. 

2-034B     Reading,  Jeffrey,  NJDEP.  Letter  to 
Sheila  Frace,  EPA  RE:  Request  for 
Information  Regarding  Staffing  and 
Resources  Required  in  Applying  Section 
316(b).  April  24,2001. 

5.  RecenUy-Constructed  Facilities 
Already  Iinplementing  the  Proposed 
New  Facility  Requirements 

To  estimate  the  percentage  of 
manufacturers,  utilities  and  nonutilities 
constructed  in  the  last  fifteen  (15)  years 
that  meet  various  proposed 
requirements  for  cooling  water  intake 
structure  technology,  EPA  performed  an 
analysis  using  detailed  questionnaire 
data.  These  preliminary  data  indicate 
that  47%  of  the  recenUy-constructed 
manufacturers,  42%  of  the  recentiy- 
constructed  nonutilities,  and  53%  of  the 
recenUy-constructed  utilities  meet  the 
proposed  requirement  to  install 
additional  design  and  construction 
technologies  such  as  a  traveling  screen 
with  a  fish  return  system,  a  wedge  wire 
screen,  or  a  fine  mesh  screen  with  a  fish 
return  system,  (see  #2-035A  in  the 
Docket). 

EPA  performed  a  sinular  analysis  of 
the  detailed  questioimaire  data  to 
estimate  what  percentage  of  in-scope 
facilities  constructed  during  the  last  15 
years  meet  the  proposed  requirement  for 
reducing  intake  flow  to  a  level 
commensurate  with  use  of  a 
recirculating  cooling  water  system. 
These  preliminary  data  show  that  38% 
of  the  manufacturing  facilities,  66%  of 
the  nonutility  facilities,  and  70%  of  the 
utility  facilities  have  closed-cycle, 
recirculating  cooling  systems,  (see  #2- 
035B  in  the  Docket).  EPA  is  now 
working  to  verify  the  accuracy  of  these 
estimates  as  they  appear  to  be  lower 
than  the  estimated  percentages  in  the 
record  at  proposal  based  on  information 
from  DOE's  Energ>'  Information  Agency 
and  RDl's  NEWGen  database. 

Finally.  EPA  analyzed  the  detailed 
questionnaire  data  to  estimate  what 
percentage  of  the  in-scope 
manufacturing,  utility  and  nonutility 
facilities  constructed  in  the  last  15  years 
meet  all  three  of  the  proposed 
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requirements  for:  (1)  Reducing  intake 
capacity  to  a  level  commensurate  with 
use  of  a  closed-cycle  recirculating 
cooling  system:  (2)  reducing  intake 
velocity  to  no  more  than  0.5  ft/sec;  and 
(3)  developing  a  plan  and  installing 
additional  design  and  construction 
technologies.  The  analysis  shows  that 
16%  of  these  manufacturers,  31%  of 
these  nonutilities,  and  44%  of  these 
utilities  meet  all  three  performance  and 
technology  standards,  (see  #2-035C  in 
the  Docket).  Based  on  these  data,  EPA 
is  considering  and  invites  comment  on 
whether  it  is  reasonable  for  new 
facilities  to  meet  these  proposed 
standards. 

G.  Revision  in  Costing  and  Energy 
Impacts  Estimates 

1.  Energy  Consumption  Associated  With 
Alternative  Cooling  Systems 

At  proposal,  EPA  invited  comment  on 
a  regulatory  alternative  that  would 
require  zero  or  extremely  low  intake 
flow  commensurate  with  levels 
achievable  through  the  use  of  dry- 
cooling  systems.  EPA  discussed  and 
invited  comment  on  a  number  of  issues 
including  any  potential  energy  penalty 
at  new  facilities  using  dry-cooling 
systems. 

Alternatives  to  conventional  wet 
cooling  towers  or  once-through  systems 
are  often  described  as  dry  cooling 
systems  but,  in  fact,  may  include  hybrid 
wet-dry  cooling  systems.  These 
alternative  cooling  systems  may  be  less 
efRcient  in  rejecting  heat  than 
conventional  wet  cooling  towers  or 
once- through  systems.  Alternative 
cooling  systems  generally  have  higher 
parasitic  (fan)  electrical  loads  and  can 
create  a  higher  pressure  (temperature)  in 
the  steam  turbine  condenser.  Both  of 
these  factors  can  decrease  the  thermal 
efficiency  and  power  output  of  the 
plant.  Estimating  the  nature  of  this 
penalty  is  difficult  given  that  the  facility 
could  be  designed  and  operated  in  a 
variety  of  ways  using  one  of  these 
alternative  cooling  technologies.  As 
discussed  at  proposal,  climactic 
conditions  may  significantly  influence 
the  efficiency  of  alternative  cooling 
systems  (see  65  FR  49081).  For  instance, 
dry  cooling  systems  can  be  less  efficient 
during  wanner  periods  than  during 
cooler  periods. 

At  proposal,  EPA's  discussion  of 
energy  inefficiency  due  to  cooling 
requirements  focused  on  energy 
penalties  associated  with  the  operation 
of  dry  cooling  systems.  Since  proposal, 
EPA  has  sou^t  out  information 
measuring  and/or  estimating 
comparable  efficiencies  of  cooling 
towers  (wet,  dry,  and  hybrid)  to  once- 


through  cooling  systems.  EPA 
discovered  some  additional  information 
comparing  dry  and  hybridxooling 
towers  to  wet  cooling  towers  and 
obtained  a  limited  amoimt  of 
information  on  the  topic  through  public 
comment.  EPA  invites  comments  on  the 
following  new  data  (see  #2-036A-D  in 
the  Docket): 

2-036A  Pryor,  Marc.  "Supplemental 
Testimony  to  the  La  Paloma  Generating 
Project  (98-AFC-2)  Final  Staff  Assessment. 
California  Energy  Commission.  April  20, 
1999. 

2-036B  Western  Area  Power  Administration 
Sierra  Nevada  Region  Sutter  Power  Plant. 
"Summary  of  the  Presiding  Members 
Proposed  Decision  on  Other  Commission 
Decisions",  Chapter  3.  April  1999. 

2-036C  SAIC.  Memo  to  File  RE:  Steam  Plant 
Energy  Penalty  Evaluation.  April  20.  2001. 

2-036D  Edison  Electric  Institute. 
Environmental  Directory  of  Power  Plants. 
1996 

EPA  intends  to  revise  the  operation 
and  maintenance  costs  of  its  estimates 
for  wet  and  dry  cooling  towers  to 
include  the  marginal  cost  of  energy 
penalties.  EPA  intends  to  estimate  any 
energy  penalties  as  compared  to  cooling 
systems  that  new  facilities  would  be 
likely  to  install  absent  final  regulations. 
When  EPA  projects  that  a  facility  would 
switch  from  a  once-through  cooling 
system  to  a  closed-cycle  cooling  system 
employing  a  wet  cooling  tower  to 
comply  with  final  regulations,  EPA  will 
estimate  the  energy  penalty  based  on 
values  derived  from  documents  already 
in  the  record,  the  new  materials 
referenced  above,  and  similar  sources  of 
information.  To  project  the  energy 
penalty  of  dry  cooling  systems 
compared  to  once-through  cooling 
systems,  EPA  will  use  its  estimate  of  the 
energy  penalty  of  a  closed-cycle  cooling 
system  employing  a  wet  cooling  tower, 
then  estimate  any  additional  energy 
penalty  imposed  by  use  of  a  dry  cooling 
system  based  on  documents  already  in 
the  record,  the  new  materials  referenced 
above,  and  similar  sources  of 
information.  To  project  the  energy 
penalty  of  dry  cooling  towers  compared 
to  a  closed-cycle  cooling  system 
employing  a  wet  cooling  tower,  EPA 
will  estimate  the  energy  penalty  based 
on  documents  already  in  the  record,  the 
new  materials  referenced,  and  other 
relevant  sources  of  information. 

2.  Specific  Revisions  to  Inputs  to 
Costing  Model  for  Wet  Cooling  Towers 
and  Dry  Cooling  Systems 

Some  public  comments  on  the 
proposed  regulations  assert  that  EPA's 
annual  cost  estimates  for  wet  cooling 
towers  did  not  include  essential 
components  such  as  wiring, 


foundations,  condenser  pumps,  and 
noise  attenuation  treatment.  EPA  did 
not  separately  identify  these  items  in 
the  estimates  presented  at  the  time  of 
proposal  because  the  Agency  used 
empirical  models  based  on  actual 
construction  project  costs  to  verify  its 
costing  estimates.  These  empirical 
models  represent  the  cost  to  the  plant 
and  include  all  essential  components. 
However,  to  further  document  the 
annual  costs  that  EPA  used  in  its  cost 
estimates  for  wet  cooling  towers,  EPA 
requests  comment  on  the  new  data  in 
EPA's  April  23,  2001  memorandum 
titled,  "Supporting  Documentation  for 
Unit  Costs"  contained  in  #2-037  of  the 
Docket. 

Since  proposal,  EPA  collected 
additional  project  cost  information  to 
verify  its  empirical  cost  models.  EPA 
requests  comment  on  the  capital  cost 
information  contained  in  #2-037  of  the 
Docket. 

Based  on  literature  and  vendor 
information,  EPA's  proposal  estimated  a 
10  degree  Fahrenheit  design  approach 
value  for  wet  cooling  towers.  EPA 
requests  comment  on  information 
contained  in  #2-037  of  the  Docket  in 
support  of  this  value. 

EPA  proposed  that  operation  and 
maintenance  (O&M)  costs  of  wet  cooling 
towers  reflect  an  "economy  of  scale" 
with  increasing  size.  Therefore,  in  some 
cases,  as  the  size  of  the  cooling  tower 
increases,  O&M  costs  decrease  per  unit 
of  water  cooled.  EPA  is  supplementing 
the  record  to  support  its  assumption 
that  there  are  "economies  of  scale" 
based  on  comments  received  on  the 
proposal.  EPA  has  placed  information  in 
the  record  to  support  EPA's 
methodology  for  calculating  O&M  costs 
for  wet  cooling  towers  (see  #2-037  in 
the  Docket). 

At  proposal  ,"^PA  assumed  that  some 
new  facilities  would  use  once-through 
cooling  systems  absent  final  regulations 
and  would  switch  to  a  closed-cycle 
cooling  system  employing  a  wet  cooling 
tower.  In  these  cases,  EPA  costed  the 
water  flow  used  in  the  recirculating 
cooling  tower  as  15  percent  of  the 
original  flow.  EPA  acknowledges  that 
this  assumption  does  not  match 
standard  industry  design  practice.  EPA 
intends  to  revise  its  estimates  of 
recirculating  flow  upward  based  on  the 
entire  flow  of  cooling  water  through  the 
cooling  tower  and  will  size  and  cost  the 
recirculating  pumps  accordingly. 

EPA's  proposed  wet  cooling  tower 
costs  may  have  included  elevated 
capital  costs  due  to  a  design  estimate 
that  pliune  abatement  would  be  applied 
at  a  large  proportion  of  the  cooling 
towers  built  as  a  result  of  the 
regulations.  Since  proposal,  EPA  sought 
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additional  information  regarding 
industry  practice  for  wet  cooling  tower 
construction  and  the  use  of  plume 
abatement.  Through  vendor  contact, 
EPA  learned  that  wet  cooling  towers 
generally  do  not  incorporate  plume 
abatement  technologies.  Therefore,  EPA 
intends  to  revise  its  wet  cooling  tower 
estimates  to  reflect  a  reduced 
implementation  of  plume  abatement 
techniques.  EPA  also  intends  to  study 
the  sensitivity  of  costs  with  respect  to 
this  aspect  of  its  cost  estimates.  (See  #2- 
037  in  the  Docket.) 

At  proposal,  EPA  estimated  the 
marginal  annual  cost  of  dry  cooling 
towers  over  once-through  cooling 
systems  but  did  not  explain  its 
methodology  for  estimating  the  capital 
and  O&M  costs  of  dry  cooling  towers. 
EPA  invites  comment  on  the 
information  the  Agency  used  to  estimate 
annual  costs  of  dry  cooling  towers 
placed  in  the  record.  (See  #2-037  in  the 
Docket.) 

EPA  obtained  further  information 
relating  to  the  capital  cost  of  dry  cooling 
towers  since  proposal.  The  Agency 
invited  comment  on  the  following 
information: 

2-037    EPA.  Memo  to  File  RE:  Supporting 
Documentation  for  Unit  Cost  Analysis. 
April  23,  2001. 

In  addition,  EPA  invites  comment  on 
the  following  dociunents: 

2-036A    Pryor,  Marc.  Supplemental 
Testimony  to  the  La  Paloma  Generating 
Project  (98-AFC-2)  Final  Staff  Assessment. 
California  Energy  Commission.  April 
20,1999. 

2-036B    Western  Area  Power 
Administration  Sierra  Nevada  Region 
Sutter  Power  Plant.  Summary  of  the 
Presiding  Members  Proposed  Decision  on 
Other  Conunission  Decisions,  Chapter  3. 
April  1999. 

EPA  also  obtained  information  on  the 
cost  of  dry  cooling  systems  through 
public  comment.  Cost  information,  as 
well  as  general  comments  received  on 
dry  cooling  are  included  in  the  public 
record:  (See  #2-038A-B  in  the  Docket.) 

2^38A    Dougherty,  Bill.  Comments  on  the 
EPA's  Proposed  Regulations  on  Cooling 
Water  Intake  Structures  for  New  Facilities. 
Tellus  Institute.  November  8,  2000. 

^38B     Bums  Engineering  Services,  Inc. 
and  Wayne  C.  Micheletti,  Inc.  Comparison 
of  Wet  and  Dry  Cooling  Systems  for 
Combined  Cycle  Power  Plants.  November 
4,  2000. 

4-038C    Public  Comments  on  Dry  Cooling  in 
Response  to  Proposed  Rule  of  August  10. 
2000. 

; .  Other  Environmental  Impacts 

EPA  discussed  the  water  quality  and 
I  lon-water  quality  impacts  of  cooling 
t  awers  (both  wet  and  dry)  at  proposal 


(see  65  FR  49075  and  65  FR  49081). 
However.  EPA  did  not  quantify  all 
impacts  that  may  result  from 
implementation  of  the  rule.  For  the  final 
rule.  EPA  intends  to  estimate,  to  the 
extent  possible,  the  marginal  increases 
in  emissions  of  air  pollutants  associated 
with  wet  and  dry  cooling  towers.  The 
Agency  intends  to  compare  projected 
emissions  under  the  rule  to  projected 
emissions  absent  the  rule.  (At  proposal, 
EPA  projected  that,  regardless  of  Uie 
outcome  of  the  rule  (that  is,  absent  these 
regulations)  a  majority  of  units  would 
have  wet  cooling  towers  and  a  minority 
would  have  once-through  or  dry  cooling 
systems.) 

EPA  may  estimate  air  emissions  using 
the  permit  application  calculations 
required  by  the  Colorado  Department  of 
Public  Health  and  Environment 
(CDPHE),  Colorado  Air  Pollution 
Control  Division,  Stationary  Sources 
Program.  This  program  requires 
emissions  estimates  for  new  power 
generating  permits  according  to  the 
codified  guidance  at  40  CFR  chapter  1, 
appendix  W  to  part  51  Quly  1. 1999). 
The  technique  would  use  emissions 
factors  from  the  Compilation  of  Air 
Pollutant  Emission  Factors,  Volume  I 
(AP-42)  for  stationary  turbines  and 
derive  estimates  of  pollutant  emissions 
for  each  type  of  unit.  EPA  would  adjust  — 
the  emissions  estimates,  when 
appropriate,  to  reflect  a  marginal 
comparison  by  using  energy  penalty 
estimates.  For  example,  in  the  case 
where  EPA  examines  any  increase  in 
emissions  of  air  pollutants  due  to  dry 
cooling,  it  would  base  this  estimate  on 
a  calculation  of  any  energy  penalty 
associated  with  dry  cooling  as  compared 
to  energy  use  at  plants  projected  to 
install  wet  closed-cycle  cooling  systems 
or  once-through  cooling  systems  absent 
these  regulations.  EPA  expects  that  a 
small  fraction  of  facilities  would  not 
experience  any  increased  air  pollutant 
emissions  because  that  they  are 
.  projected  to  use  dry  cooling,  regardless 
of  the  outcome  of  the  rule. 

Alternatively,  EPA  may  estimate  air 
emissions  using  the  Emissions  & 
Generation  Resource  Integrated 
Database  (E-GRID2000).  This  database 
integrates  data  from  18  different  federal 
sources  and  provides  emissions  and 
resource  mix  data  for  every  plant, 
electric  generating  company,  state  and 
region  in  the  country.  From  E-Grid 
2000,  EPA  may  generate  an  emission 
rate  per  MWh  or  loaded  hour  for  NOx, 
.  SO2.  CO2,  and  Hg  to  estimate  increased 
emissions  at  plants  that  consume 
additional  fuel  because  they  install  a 
wet  or  dry  cooling  tower  to  comply  with 
final  regulations.  Such  an  analysis 
would  presume  that  an  individual  plant 


increase  its  loading  in  order  to  meet  this 
energy  cost  as  opposed  to  delivering  less 
power  to  the  grid  which  in  turn  would 
be  made  up  by  a  different  plant. 

The  following  references  are  included 
in  the  record  for  public  review.  (See  #2- 
039A-C  in  the  Docket.) 

2-039A  Kendal,  Ashley  L.  Technical 
Review  Document  Operating  Permit 
960PMR153.  March  16, 1998. 

2-039B    40  CFR  Ch.l  (7-1-99  Edition).  Pt. 
51,  App.  W.  Pages  390-481. 

2-039C    EPA.  AP-42,  Fifth  Edition,  Volume 
1  [Section  3.1].  April  2000.  (Available  at: 
http://www.epa.gov/ttn/chief/ap42.) 

4.  Baseline  Biological  Characterization 
Study  and  Impingement  and 
Entrainment  Monitoring  During  the 
Permit  Term 

EPA's  proposed  regulations  would 
require  a  permit  applicant  to  complete 
a  "source  water  baseline  biological 
characterization"  based  on  at  least  one 
year  of  pre-operational  biological 
monitoring  (proposed  40  CFR.  125.86). 
The  applicant  would  use  this 
information  to  develop  a  plan  for 
installing  additional  design  and 
construction  technologies  (such  as 
screens,  or  barrier  nets,  or  well-designed 
return  systems  for  impinged  fish).  This 
information  would  also  support  the 
permitting  agency  (in  most  cases,  a 
State)  in  considering  whether  site- 
specific  conditions  warrant  more  than 
the  baseline  regulatory  protections  (see 
proposed  40  CFR  125.84(f)  and  (g)).  The 
proposed  regulations  would  also  require 
permittees  to  conduct  impingement 
monitoring  over  a  24-hour  period  once 
per  month  during  the  first  two  years  of 
the  permit  and  to  conduct  entrainment 
monitoring  over  a  24-hour  period  no 
less  than  biweekly  during  the  period  of 
peak  reproduction  and  larval 
abundance.  After  two  years,  the 
permitting  agency  could  reduce 
impingement  and  entrainment 
monitoring  frequency  in  the  remaining 
permit  term  and  when  the  permit  is 
reissued  (proposed  40  CFR  125.87). 

The  July  2000  "Information  Collection 
Request  for  Cooling  Water  Intake 
Structures  New  Facility  Proposed  Rule" 
(ICR)  estimated  costs  for  the 
Sourcewater  Baseline  Characterization 
Activities  and  for  entrainment  and 
impingement  monitoring  based  on 
Bureau  of  Labor  Statistics  base  wage 
rates  multiplied  by  time  spent  in  each 
labor  category.  Direct  Labor  Costs  and 
Operation  and  Maintenance  Costs  were 
added  to  estimate  the  burden  and  costs 
per  facility.  The  ICR  states  that  the 
Sourcewater  Baseline  Characterization 
costs  would  include  $19,500  for 
contracted  laboratory  assistance  with 
monitoring,  taxonomy  and  data 
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tabulation  (plus  $500  for  other  direct 
costs  (ODCs)).  Similarly,  text  in  the  ICR 
states  that  contracted  lab  costs  for 
entrainment  and  impingement 
monitoring  would  amount  to  $19,500 
and  $4,580,  respectively  (plus  $500  in 
ODCs).  Tables  7  and  8  of  the  ICR 
indicate  that  the  Sourcewater  Baseline 
Characterization  would  cost  each 
facility  $11,655  in  labor  and  $750  in 
ODCs;  entrainment  monitoring  would 
cost  $14,675  in  labor  and  $4,000  for 
ODCs;  and  impingement  monitoring 
would  cost  $6,736  labor  plus  $2,000 
ODCs.  However,  the  contracted 
laboratory  costs  discussed  in  the  text  of 
the  ICR  are  not  included  in  these  tables. 
Thus,  to  eliminate  confusion  about 
EPA's  estimated  costs  for  biological 
monitoring  in  the  ICR,  the  Agency  states 
that  it  used  the  following  cost  estimates 
at  proposal:  approximately  $32,000  for 
Sourcewater  Baseline  Characterization 
per  facility;  approximately  $38,000 
annually  for  entrainment  monitoring  per 
facility;  and  approximately  $13,000 
annually  for  impingement  monitoring 
per  facility.  These  costs  were  considered 
an  average  cost  for  all  types  of 
waterbodies  combined. 

EPA  received  comment  from  several 
commenters,  including  UWAG  and 
EPRI,  asserting  that  EPA's  proposal 
underestimated  the  costs  of  biological 
monitoring  (see  UWAG  comments  at  W- 
00-03,  316(b)  Comments  1.68  and 
EPRI's  comments  at  W-00-03,  316(b) 
Comments  1.56).  As  discussed  in  the 
memorandiun,  "316(b)  Monitoring  Cost 
Estimates  for  New  Facilities,"  EPA  has 
refined  its  cost  estimates  and  believes  it 
should  use  cost  ranges  that,  for  the 
sourcewater  baseline  characterization 
and  entrainment  monitoring,  vary  for 
different  types  of  waterbodies.  EPA 
invites  comment  on  the  following 
revised  cost  estimates.  (See  #2-040  in 
the  Docket.) 

•  Sourcewater  Baseline 
Characterization:  $8,000  to  25,000  for  a 
freshwater  stream/river;  $8,000  to 
35,000  for  a  lake/reservoir;  $8,000  to 
50.000  for  an  estuary/tidal  river;  and 
$8,000  to  70.000  for  an  ocean. 

•  Biological  Monitoring — 
Entrainment:  $15,000  to  40,000  for  a 
freshwater  stream/river;  $15,000  to 
40,000  for  a  lake/reservoir;  $20,000  to 
50.000  for  an  estuary/tidal  river;  and 
$20,000  to  50,000  for  an  ocean. 

•  Biological  Monitoring — 
Impingement:  $10,000  to  25,000  for  a 
freshwater  stream/river,  a  lake/reservoir, 
an  estuary /tidal  river  and  an  ocean. 

To  develop  these  cost  estimates,  the 
Agency  consulted  biological  monitoring 
practitioners  who  conduct 
impingement,  entrainment  and  other 


types  of  biological  monitoring  studies. 
These  revised  estimates  reflect  that  the 
equipment,  effort  and  expertise  needed 
to  sample  an  ocean  facility,  for  example, 
would  be  more  costly  than  that  needed 
to  monitor  a  facility  located  on  a  stream 
or  small  river. 

EPA  received  comment  asserting  that 
a  one-year  sourcewater  biological 
characterization  would  provide 
information  of  limited  utility, 
particularly  in  estuarine  and  coastal 
areas  where  fish  populations  exhibit 
tremendous  inter-annual  variability  (see 
EPRI  comments  at  W-00-03,  316(b) 
Comments  1.56  in  the  Docket).  Among 
other  concerns,  this  commenter  asserted 
that  the  baseline  year  may  not  represent 
average  population  characteristics.  In 
response  to  these  comments,  EPA 
invites  comment  on  the  documents 
located  in  #2-041  in  the  Docket.  This 
information  generally  supports  the 
assertion  that  a  multi-year  baseline 
reduces  the  confoimding  effect  of  year- 
related  phenomenon  on  assessments 
and  (see  EPA  1990,  referenced  below) 
provides  a  better  basis  for  evaluating 
management  actions: 

2-041A    Meador,  M.R..  T.F.  Cuffney  and 
M.E.,  Gurtz.  Methods  for  sampling  fish 
communities  as  a  part  of  the  National 
Water  Quality  Assessment  Program.  U.S. 
Geological  Survey  Open-File  Report  93- 
104.  Raleigh.  North  Garolina.  40p.  1993. 

2-041B    Leahy.  P.P..  J.S.  Rosenshein,  and 
D.S.  Knopman.  Implementation  plan  for 
the  National  Water  Quality  Assessment 
Program.  U.S.  Geological  Society.  Open- 
File  Report  90-174.  10  p.  1990. 

2-041C    Holland,  A.F.  (ed).,  EPA. 
Environmental  Monitoring  and  Assessment 
Program-Near  Coastal  Program  Plan  for 
1990:  Estuaries.  Chapter  2.  1990. 

EPA  is  considering  and  invites  comment 
on  whether  it  should  extend  the  time 
period  for  the  baseline  biological 
characterization  study  for  tidal  rivers, 
estuaries,  and  oceans  to  address  inter- 
annual  variability  of  fish  populations  in 
these  areas. 

H.  Industry  Approach 

•  Fast-Track  Alternative 
In  comments  on  the  proposed 
regulations  and  in  other  materials  ERA 
recently  received,  the  Utility  Water  Act 
Group  (UWAG),  an  industry  trade 
association,  has  suggested  that  EPA 
consider  an  alternative  based  on  several 
of  the  regulatory  alternatives  EPA 
described  at  proposal  (see  UWAG.  Email 
to  EPA  RE:  Brief  Description  of  a  Two- 
track  Process.  April  12,  2001,  in  #2-042 
in  the  Docket).  Under  this  approach,  a 
company  seeking  to  build  a  new  facility 
could  pursue  one  of  two  tracks:  either 
(1)  to  commit  to  one  or  more  of  a 
number  of  specified  technologies 


deemed  to  represent  highly  protective 
technology  at  the  outset  or  (2)  to  engage 
in  a  site-specific  study  to  determine  the 
best  technology  available  (BTA)  for  the 
site. 

Under  Track  1  (the  "fast  track"),  an 
applicant  would  commit  to  install 
highly  protective  technologies  in  return 
for  expedited  permitting  without  the 
need  for  pre-operational  or  operational 
studies  in  the  source  waterbody.  Such 
fast-track  technologies  might  include: 

1 .  Any  technologies  that  limit  intake 
flow  to  the  flow  that  would  be  required 
by  wet  closed-cycle  cooling  at  that  site 
and  that  has  an  average  approach 
velocity  (measiu^d  in  front  of  the 
cooling  screens  or  the  opening  to  the 
cooling  water  intake  structure)  of  no 
more  than  0.5  fps;  or 

2.  Any  technologies  that  will  achieve 
a  level  of  protection  from  impingement 
and/ or  entrainment  that  is  within  the 
range  expected  imder  Option  1  for 
closed -cycle  cooling  (with  0.5  fps 
approach  velocity)  on  the  type  of 
waterbody  where  the  facility  is  to  be 
located.  This  option  is  intended  to  allow 
facilities  to  use  either  standard 
technologies,  or  new  ones,  that  have 
been  demonstrated  to  be  effective  for  the 
species,  type  of  waterbody.  and  flow 
voliune  of  the  cooling  water  intake 
structure  proposed  for  their  use. 
Examples  of  candidate  technologies 
would  include: 

a.  Wedgewire  screens  where  there  is 
constant  flow,  as  in  rivers; 

b.  Traveling  fine  mesh  screens  with  a 
fish  return  system  designed  to  minimize 
entrainment  and  impingement 
mortality;  and 

c.  Gunderbooms  at  sites  where  they 
would  not  be  rendered  ineffective  by 
high  flows  or  fouling. 

If  the  operator  of  a  new  facility  chose  to 
install  such  highly  protective  intake 
technologies  and  validated  their 
performance,  as  necessary,  the 
ermitting  agency  would  not  require 
dditional  section  316(b)  protective 
measures  for  the  life  of  the  facility, 
unless  EPA  established  different 
technology  requirements  by  rulemaking. 

UWAG  believes  that  the  record 
developed  to  date  indicates  that  the 
combination  of  flows  associated  with 
closed-cycle  cooling  and  low  intake 
velocity  reduce  entrainment  and 
impingement  mortality  to  such  low 
levels  that  adverse  environmental 
impact  ("AEI")  is  avoided  thereby  not 
just  meeting,  but  exceeding  the  section 
316(b)  standard  of  protection.  UWAG 
also  believes  that  information  in  the 
record  and  additional  materials 
described  in  Section  H.2.  below 
demonstrates  that  other  technologies, 
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including  those  above,  when  used 
properly,  may  provide  a  level  of 
protection  within  the  same  range  and 
thus  would  also  be  highly  protective  of 
aquatic  resources. 

Closed-cycle  cooling  and  extremely 
low  approach  velocities  have  been  used 
to  avoid  levels  of  entrainment  and 
impingement  mortality  that  could  cause 
adverse  environmental  impact. 
Nevertheless,  UWAG  states  that  some 
interested  parties  have  argued  that  EPA 
cannot  support  a  finding  that  such 
technologies  constitute  BTA  due  to 
factors  such  as  very  high  capital  and 
other  costs  compared  to  environmental 
benefits,  cross-media  effects,  site- 
specific  factors  (such  as  land  constraints 
or  habitat  or  air  emissions  concerns),  or 
jurisdictional  issues  regarding  cooling 
towers  (which  some  commenters  argue 
are  part  of  the  cooling  system,  not 
"intake  structure"  technologies).  These 
stakeholders  argued  that  such  low  flows 
and  velocities  are  far  more  conservative 
than  needed  to  meet  the  statutory 
standard  of  "best  technology  available 
to  minimize  adverse  environmental 
impact."  This  objection  would  be  beside 
the  point  imder  this  alternative,  because 
EPA  would  not  define  these 
technologies  as  BTA  for  "minimizing" 
adverse  environmental  impact  but 
instead  determine  that  they  avoid 
adverse  environmental  impact 
altogether.  Using  this  approach,  the 
final  rule  would  reflect  EPA's 
determination  that,  where  the  permittee 
proposes  to  use  a  demonstrated 
technology  that  meets  the  above  criteria, 
the  technology  would,  in  almost  every 
case,  avoid  adverse  environmental 
impact  and  exceed  the  requirements  of 
section  316(b).  UWAG  believes  that 
financing  issues  associated  with 
Uncertainty  and  delay  during  periods  of 
pre-permitting  biological  study 
(described  in  Section  H.3  below)  would 
make  the  fast-track  option  highly 
desirable  for  many  new  facility 
applicants  who  otherwise  might  face 
significant  difficulties  that  are  building 
new  facilities  that  are  urgently  needed 
to  meet  increased  demand  for 
electricity. 

UWAG  also  suggested  that,  in     . 
conjunction  with  its  fast-track 
alternative.  EPA  should  use  a  similar 
approach  to  encourage  rather  than 
foreclose  alternative  or  innovative 
intake  structure  technologies  that 
provide  a  level  of  protection  reasonably 
consistent  with  the  criteria  established 
above.  If  a  proponent  of  a  new  facility 
knows  of  an  alternative  technology  but 
caimot  try  it  without  extensive  pre- 
operational site-specific  studies,  he  or 
she  may  not  be  inclined  to  take  the  risk 
of  developing  the  new  technology.  To 


remove  this  disincentive,  EPA  could 
allow  expedited  permitting  when  an 
applicant  can  demonstrate,  as  part  of  its 
permit  application,  that  the  intake 
structiu«  technology  it  proposes  will 
achieve  a  level  of  protection  reasonably 
consistent  with  the  criteria  established 
in  Option  1  above.  Such  a 
demonstration  would  not  require  source 
waterbody  studies.  It  might  instead  be 
based  on  successful  use  of  the 
innovative  technology  at  a  comparable 
site  or  successful  testing  in  a  laboratory 
or  a  pilot-scale  trial.  Some  monitoring 
after  the  facility  begins  operating  may  be 
appropriate  to  validate  the  design 
performance  of  alternative  technologies. 

In  addition,  UWAG  suggests  that,  as 
part  of  this  approach,  EPA  could  in  the 
future  approve  additional,  alternative 
"fast-track"  technologies  based  on 
accumulated  experience.  There  could 
potentially  be  unusual  species-specific 
circumstances  in  which  fast-track 
technologies  meeting  the  above  criteria 
would  not  be  sufficient  to  avoid  adverse 
enviropmental  impact.  While,  in 
UWAG's  view,  the  number  of  such  sites 
will  be  very  small,  the  rule  could 
nevertheless  give  permit  writers  the 
authority  to  require  additional 
protective  technology  if  the  permitting 
agency  has  information  that  exceptional 
conditions  exist  such  that,  even  with 
fast-track  technology,  the  proposed 
facility  woxild  adversely  impact  a 
representative  indicator  species  in  a 
way  that  other  federal  or  state 
requirements,  such  as  the  Endangered 
Species  Act,  would  not  prevent.  EPA 
invites  comments  on  those  proposals  as 
well. 

Track  2  of  the  industry  approach 
would  be  for  facilities  and  sites  for 
which  the  applicant  does  not  want  to 
commit  to  any  of  the  above  technology 
options  but  believes  that  a  close  look  at 
site  characteristics,  including  the  local 
biology,  would  justify  another  intake 
technology,  such  as  once-through 
cooling.  For  these  situations,  the 
applicant  could  demonstrate  to  the 
permitting  agency,  based  on  site-specific 
studies,  either  that  the  proposed  intake 
would  not  create  an  appreciable  risk  of 
adverse  environmental  impact  or,  if  it 
would  create  an  appreciable  risk  of 
adverse  environmental  impact,  that  the 
applicant  would  install  technology  to 
"minimize"  adverse  environmental 
impact.  Such  demonstrations  would 
recognize  that  some  entrainment  and 
impingement  mortality  can  occur 
without  creating  "adverse 
environmental  impact,"  but,  where 
there  was  an  appreciable  risk  of  adverse 
environmental  impact,  the  technology 
that  would  "minimize"  it  would  also  be 
the  technology  that  maximized  net 


benefits.  If  the  proposed  intake  created 
an  appreciable  risk  of  adverse 
environmental  impact,  the  applicant 
would  have  to  identify  all  reasonably 
available  intake  structure  technologies 
that  would  reduce  the  impact  to  the 
aquatic  community  and  that  would  be 
feasible  for  the  site.  The  applicant 
would  also  estimate  both  the  costs  and 
benefits  of  each  such  technology, 
including  the  impacts  of  the  cooling 
water  intake  structure  on  aquatic  biota, 
as  well  as  the  monetary  costs  of 
construction  and  operation,  energy 
costs,  and  environmental  costs  such  as 
air  pollution,  aesthetics,  and  land  use. 
Summing  the  costs  and  benefits  for  each 
"available"  technology,  the  permittee 
would  choose  as  "best"  the  one  that  had 
the  highest  net  benefit.  Industry  asserts 
that  efficient  methods  for  assessing  costs 
and  benefits,  based  on  a  variety  of 
federal  precedents,  might  be  developed 
to  determine  the  net  benefits  without 
undue  delay  or  uncertainty.  Industry 
did  not  specify  what  federal  precedents 
or  methods  for  assessing  benefits  would 
be  applied. 

Under  the  industry  approach,  the 
second  track  would  not  require  the  same 
type  or  intensity  of  study  for  every  site 
or  every  proposed  plant  design.  In 
designing  a  Track  2  study  to  determine 
whether  there  is  an  appreciable  risk  of 
adverse  environmental  impact  and,  if 
so,  what  will  "minimize"  it,  the 
applicant  and  permitting  agency  could 
apply  a  series  of  tests  to  focus  the  study. 
First,  no  further  study  would  be 
necessary  if  the  intake  draws  its  water 
from  an  area  not  designated  for 
protection  of  fish  or  aquatic  life  (in 
accordance  with  the  requirenrants  of  40 
CFR  part  131)  or  an  area  that  does  not 
support  or  could  not  support  vulnerable 
life  stages  of  representative  indicator 
species  due  to  lack  of  dissolved  oxygen 
or  for  other  reasons.  Second,  an  intake 
structiue  would  not  have  to  be  assessed 
for  entrainment  if  it  withdraws  an 
amoimt  no  greater  than  a  given 
percentage  of  the  source  waterbody  that 
has  proven  to  be  extremely 
conservative.  (UWAG  asserts  that  some 
interested  parties  have  suggested  a  value 
of  5%  or  less  of  the  90%  exceedance 
flow  of  a  river  2  or  5%  or  less  of  the 
volume  of  the  biological  zone  of 
influence  in  a  lake  or  reservoir, 
measured  when  entrainable  life  stages  of 
representative  indicator  species  are 
present.)  Third,  the  proposed  facility 
would  not  have  to  be  assessed  for 
entrainment  if  it  were  designed  to 


'  In  this  case,  a  bcility  would  not  requira 
entrainment  assessment  if  it  withdrew  5%  or  less 
of  the  low  flow  condition  that  is  exceeded  in  a  river 
at  least  90%  of  the  time. 
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ensure  that  entrainment  losses  of 
equivalent  adults  would  be  less  than  a 
value  that  has  generally  proven  to  be 
highly  conservative  or  not  inconsistent 
with  fishery  management  plans.  (Some 
interested  parties,  UWAG  asserts,  have 
suggested  values  equal  to  or  less  than 
1%  of  the  population  of  any 
commercially  or  recreationally 
important  species  and  equal  to  or  less 
than  5%  of  the  population  of  non- 
harvested  species.)  The  permitting 
agency  would  consider  survival  rates  for 
entrained  representative  indicator 
species  in  applying  this  test. 

Under  the  industry-suggested  Track  2 
approach,  some  proposed  new  facilities 
might  be  able  to  use  the  Track  2  tests  to 
show  that  they  would  not  cause  adverse 
environmentad  impact  and,  therefore, 
would  need  no  further  analysis.  Others 
might  find  that  the  Track  2  tests 
eliminated  from  concern  some  risks 
(entrainment,  for  example)  or  some 
species.  For  these  proposed  facilities, 
once  the  necessary  studies  had  been 
focused  by  the  Track  2  tests,  the 
applicant  would  assess  the  likelihood 
that  the  intake  would  cause  an 
appreciable  risk  of  adverse 
environmental  impact.  They  would  use 
a  process  like  that  outlined  in  EPA's 
Ecological  Risk  Assessment  Guidelines 
(see  #2-020D  in  the  docket),  using 
biological,  locational,  design,  and 
operational  data  bom  the  site.  If  the 
study  showed  an  appreciable  risk  of 
adverse  environmental  impact,  then  the 
applicant  would  be  obligated  to  identify 
all  reasonably  available  technologies 
that  would  be  feasible  at  the  site.  It 
would  then  perform  the  cost-benefit 
analysis  described  above  to  determine 
which  technology  would  maximize  net 
benefits.  EPA  requests  comment  on  this 
approach. 

In  considering  the  industry  approach, 
EPA  also  solicits  conmient  on  the 
following  potential  modifications.  EPA 
is  considering  a  fast-track  approach  that 
would  be  based  on  a  commitment  by  the 
facility  to  employ  a  suite  of  technologies 
that  would  be  determined  to  represent 
BTA  for  the  fast-track  option.  The 
technologies  under  consideration  are: 
reduction  in  capacity  commensurate 
with  that  achievable  by  use  of  a  closed- 
cycle  cooling  system;  a  velocity 
limitation  of  less  than  or  equal  to  0.5  ft/ 
sec;  and  location  where  intake  capacity 
would  be  no  more  5%  of  the  mean 
annual  flow  or  25%  of  the  7Q10  flow  of 
a  freshwater  stream  or  river,  no  more 
than  1%  of  the  tidal  excursion  volume 
of  a  tidal  river  or  estuary,  or  where  the 
intake  capacity  would  not  disrupt  the 
natiiral  stratification  and  turnover 
patterns  of  a  lake  or  reservoir.  EPA  is 
also  considering  designating  the 


following  two  additional  design  and 
construction  technologies  as  part  of  a 
fast-track,  BTA  suite  of  technologies:  a 
fine  mesh  traveling  screen  with  a  fish 
rettim  system,  variable  speed  pumps 
and  a  low  pressiue  spray;  or  a 
submerged  wedgewire  fine  mesh  screen. 
(By  contrast,  industry's  suggested 
approach  would  be  that  in  order  to 
qualify  for  fast  track  permitting, 
facilities  would  commit  to  either  low 
velocity,  closed-cycle  cooling  or  a  once- 
through  cooling  system  with  an  intake 
equipped  with  one  of  a  number  of  other 
technologies,  e.g.,  wedge  wire  screens, 
fine  mesh  traveling  screens  with  a  fish 
return  system,  or  Gimderbooms,  based 
on  a  determination  in  the  final  rule  that 
these  other  technologies  may  be  as 
effective  as  closed-cycle  cooling  vdth  a 
velocity  limit  of  0.5  ft/sec  for  purposes 
of  reducing  impingement  and 
entrainment  for  the  species,  type  of 
waterbody,  and  flow  volume  of  the 
cooling  water  int£ike  structure  proposed 
for  their  use.) 

Under  the  modification  EPA  is 
considering,  the  fast-track  technologies 
and  performance  standards  would 
reflect  levels  that  some  newer  facilities 
have  achieved.  Based  on  data  on 
existing  facilities  in  the  record  at 
proposal,  EPA  estimates  that  almost  all 
new  facilities  are  likely  to  meet  the 
proposed  proportional  flow  standard  for 
freshwater  rivers  (total  intake  flow  less 
than  5%  of  mean  annual  flow  or  25% 
of  the  low  flow  that  occurs  over  a  one- 
week  period  no  more  than  once  every  10 
years)  and  for  estuaries  and  tidal  rivers 
(total  intake  flow  no  greater  than  one 
percent  of  the  volume  of  the  water 
column  within  the  area  centered  about 
the  opening  of  the  intake  with  a 
diameter  defined  by  the  distance  of  one 
tidal  excursion  at  the  mean  low  water 
level).  As  discussed  at  Section  F.5 
above,  16%  of  the  manufacturing,  31% 
of  the  nonutility  and  44%  of  the  utility 
facilities  constructed  in  the  last  15  years 
meet  all  three  of  the  proposed 
requirements  for:  (1)  Reducing  intake 
capacity  to  a  level  commensiu-ate  with 
use  of  a  closed-cycle  recirculating 
cooling  system;  (2)  reducing  intake 
velocity  to  no  more  than  0.5  ft/sec;  and 
(3)  developing  a  plan  and  installing 
additional  design  and  construction 
technologies.  (See  #2-035C  in  the 
Docket).  Under  this  approach,  EPA 
would  define  these  technologies  as  BTA 
for  the  fast-track  option. 

Other  alternatives  for  fast-track 
technologies  include: 

•  Dry  cooling,  either  at  all  locations 
or  in  certain  waterbodies  determined  to 
be  particularly  sensitive  to  impacts  from 
cooling  water  intake  structures,  or  in 
certain  regions  in  the  country  where  dry 


cooling  is  demonstrated,  or  at  certain 
sizes  of  facilities  where  dry  cooling  is 
particularly  well-demonstrated; 

•  Differing  suites  of  "fast-track" 
technologies  based  on  the  type  of 
waterbody  or  the  facility's  location 
within  a  waterbody  (e.g.,  adding 
additional  fast-track  technologies  in 
tidal  rivers  and  estuaries  over  those 
required  in  the  parts  of  oceans, 
freshwater  rivers  and  streams,  and  lakes 
and  reservoirs  that  may  be  designated  as 
less  sensitive  than  other  parts  of  these 
areas). 

EPA  also  invites  comment  on  other 
possible  modifications  to  the  industry 
fast-track  option: 

•  EPA  is  considering  a  modification 
where  limited  pre-operational 
monitoring  would  be  required.  Under 
this  approach,  the  planned  facility 
would  be  required  to  monitor  at  the 
proposed  site  during  the  time  of  year  of 
highest  egg  and  larval  abundance, 
which  should  correspond  to  the  peak 
period  for  impingement  and 
entraiiunent  vulnerability.  To  the  extent 
that  the  proposed  year-long  timeframe 
for  pre-operational  monitoring  could 
result  in  significant  delay  in  building  a 
new  facility,  this  modification  might 
reduce  those  delays  for  some  or  many 
facilities.  However,  EPA  recognizes  that, 
depending  on  construction  schedules 
and  how  they  relate  to  the  time  of  year 
when  monitoring  would  be  required  this 
modification  could  limit  the  usefulness 
of  the  fast  track  approach  for  some  new 
facilities. 

•  EPA  is  considering  a  modification 
where  the  permit  would  contain  some 
or  all  of  the  proposed  operational 
monitoring  requirements  at  proposed  40 
CFR  125.87.  65  FR  49121  or  a  reduced 
frequency  of  operational  monitoring 
requirements. 

•  EPA  is  considering  a  modification 
where  the  permitting  authority  (most 
often  a  State)  would  retain  authority  to 
revisit  section  316(b)  requirements  at 
permit  renewal  based  on  the  facility's 
impingement  and  entrainment 
monitoring  data  or  other  new 
information  (see  proposed  40  CFR 
125.84(f)  and  40  CFR  125.84(fi)). 

•  EPA  is  considering  a  modification 
where  the  Director  (usually,  a  State 
official)  could  require  pre-operational 
studies  under  circumstances  similar  to 
those  described  in  proposed  40  CFR 
125.84(f),  65  FR  49119,  and/or  proposed 
40  CFR  125.84(g),  65  FR  49119  or  at  the 
Director's  discretion.  For  example,  the 
Director  might  require  pre-operational 
monitoring  if  he  or  she  determines  it  is 
reasonably  necessary  as  a  result  of  the 
effects  of  multiple  cooling  water  intake 
structures  in  the  same  body  of  water  (40 
CFR  125.84(f)  or  it  is  reasonably 
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lecessary  to  ensure  attairunent  of  water 
[uality  standards  (40  CFR  125.84(g)). 
EPA  is  also  considering  and  invites 
ximment  on  the  following 
nodifications  to  the  industry's  Track  2 
option: 

•  EPA  is  considering  a  modification 
where,  in  all  but  exceptional  or  unusual 
cinnimstances  (e.g..  where  a  State  or 
Tribe  has  designated  a  waterbody  as 
having  no  use  for  supporting  the 
propagation  or  maintenance  of  aquatic 
life  and  EPA  has  approved  the  revised 
use).  A  Track  2  facility  would  need  to 
conduct  a  site-specific  study  that,  at  a 
minimum,  meets  the  proposed 
requirements  for  a  one-year  soiut:e 
water  baseline  biological 
characterization  at  proposed  40  CFR 
125.86  or,  alternatively,  for  oceans,  tidal 
rivers  and  estuaries,  a  longer  study 
period  might  be  required  as  discussed  at 
Section  G.4. 

•  Under  the  industry  approach,  an 
intake  structure  would  not  have  to  be 
assessed  for  entrainment  if  it  withdraws 
an  amoimt  no  greater  than  a  given 
percentage  of  the  source  waterbody.  The 
industry  approach  suggests  a  value  of 
5%  or  less  of  the  90%  exceedance  flow 
of  a  river  or  5%  or  less  of  the  volume 

of  the  biological  zone  of  influente  in  a 
lake  or  reservofr,  measured  when 
entrainable  life  stages  of  representative 
indicator  species  are  present.  EPA  is 
analyzing  these  proposed  screening 
criteria  at  one  location.  As  discussed  in 
an  EPA  Memorandum  to  the  Record 
titled  "Utilities  Proposal  Re:  Assessment 
for  Entrainment,"  April  19  2001  (see 
Docket  #2-043  in  the  Docket),  at  one 
location  for  which  data  are  readily 
available,  the  threshold  proposed  by 
industry  for  entrainment  assessment  in 
rivers  would  equal  about  40%  of  the 
maximum  allowable  intake  flow  that 
EPA  proposed.  EPA  is  considering  the 
industry  approach  and  a  modification 
where  an  applicant  would  not  have  to 
assess  potential  entrainment  impact  if 
an  intake  structure  withdrew  a 
proportion  of  waterbody  flow  or  volume 
significantly  less  than  any  final 
limitations  for  proportional  flow,  such 
as  those  at  proposed  40  CFR  125.84. 
(EPA  proposed  that  a  facility  withdraw 
no  more  dian  5%  of  the  mean  annual 
flow  or  25%  of  the  7Q10  flow  of  a 
freshwater  river  or  stream.  For  tidal 
rivers  and  estuaries,  a  facility  could 
withdraw  no  more  than  1%  of  the 
voliune  of  the  water  column  within  the 
area  centered  about  the  opening  of  the 
intake  with  a  diameter  defined  by  the 
distance  of  one  tidal  excursion  at  the 
mean  low  water  level.)  EPA  invites 
comment  on  potential  screening  levels 
for  entrainment  assessment.  EPA  is 
currently  considering  screening  levels 


between  1%  and  50%  of  any  final 
proportional  flow  limitations,  but 
invites  comment  on  other  levels  as  well. 
To  address  concerns  that  a  very  large 
facility  on  a  large  waterbody  might 
entrain  a  large  number  of  aquatic 
organisms.  EPA  also  invites  comment 
on  a  possible  screening  level  for 
entrainment  assessment  based  on  the 
total  intake  flow  at  a  facility.  EPA  is 
currently  considering  a  range  of  2  MGD 
(equivalent  to  EPA's  proposed 
regulatory  threshold)  to  15  or  25  MGD. 
but  invites  comments  on  other  levels. 
Section  A  above  provides  perspective 
on  the  percentage  of  facilities  and  flows 
that  would  require  entrainment 
assessment  at  these  thresholds.  EPA  has 
not  yet  analyzed  industry's  suggested 
screening  threshold  for  entrainment 
assessment  in  lakes  and  reservoirs.  The 
Agency  invites  comment  on  whether 
this  is  a  reasonable  threshold,  and  on 
other  potential  screening  thresholds  for 
lakes  and  reservoirs,  or  other 
waterbodies  such  as  estuaries,  tidal 
rivers  and  oceans. 

•  Under  the  industry  approach,  a 
proposed  facility  would  not  be  assessed 
for  entrainment  unless  it  exceeded  both 
a  flow-based  threshold  and  a 
population-based  threshold  (see 
previous  bullet  for  discussion  of  the 
flow-based  threshold).  The  population- 
based  threshold  would  be  designed  to 
ensure  that  entrainment  losses  of 
equivalent  adults  would  be  less  than  a 
value  that,  in  industry's  view,  has 
generally  proven  to  be  highly 
conservative  or  not  inconsistent  with 
fishery  management  plans.  Industry 
states  that  some  interested  parties  have 
suggested  values  equal  to  or  less  than 
1  %  of  the  population  of  any 
commercially  or  recreationally 
important  species  and  equal  to  or  less 
than  5%  of  the  population  of  non- 
harvested  species.  EPA  requests 
comment  on  a  modification  that  would 
require  that  entrainment  should  be 
assessed  if  it  exceeds  either  a  flow-based 
threshold,  or  a  threshold  based  on 
equivalent-adult  losses.  EPA  is  also 
considering  a  modification  that  would 
require  entrainment  assessment  above  a 
threshold  as  low  as  1  %  or  as  high  as 
50%  of  those  organisms  that  occupy  or 
pass-through  the  area  from  which 
source  water  moves  into  the  intake. 
Alternatively,  EPA  might  use  concepts 
from  the  1977  Draft  Guidance  for 
Evaluating  the  Adverse  Impact  of 
Cooling  Water  Intake  Structures  on  the 
Aquatic  Environment  to  focus 
entrainment  assessment  on  potential 
impact  on  organisms  in  the  "primary 
study  area,"  "the  secondary  study  area," 
or  the  "zone  of  potential  involvement." 


(These  are  areas  where  biota  may  be 
drawn  into  or  affected  by  a  cooling 
water  intake  structure.)  EPA  requests 
comment  on  the  use  of  any  of  these 
definitions  from  its  1977  Guidance  to 
define  areas  for  which  entrainment 
assessments  would  be  required.  EPA  is 
currently  considering  a  range  of  1%  to 
5%  as  a  quantitative  screening 
requirement  in  conjunction  with  any  of 
these  definitions,  but  invites  comment 
on  percentages  outside  of  this  range. 

•  Under  the  industry  approach,  if  a 
Track  2  site-specific  study  showed  an 
appreciable  risk  of  adverse 
environmental  impact,  the  applicant 
would  have  to  identify  all  reasonably 
available  technologies  that  would  be  - 
feasible  at  the  site.  It  would  then 
perform  the  cost-benefit  analysis  to 
determine  which  technology  would 
"maximize  net  benefits."  The  industry 
approach  does  not  define  how  to 
maximize  net  benefits.  However, 
industry  comments  suggest  an  approach 
that  would  involve  determining 
applicable  fish  protection  alternatives, 
assessing  their  incremental  monetary 
costs  and  benefits  to  the  extent  feasible.' 
major  uncertainties  in  the  analysis,  and 
whether  relevant  costs  or  benefits  have 
not  been  quantified.  The  applicant 
would  then  develop  a  BTA  choice  that 
is  likely  to  maximize  net  benefits  in  that 
particular  case.  EPA  invites  comment  on 
whether  it  would  be  appropriate  to 
ensure  that  such  site-specific  cost- 
benefit  studies  include  assessment  of 
the  following  categories  of  data  and 
ecological  risks  and  benefits:  numbers  of 
individuals  of  various  species  and  age- 
classes  impinged  and  entrained  for  each 
technology  alternative;  commercial  or 
recreational  fishing  opportunities 
enhanced  or  foregone;  and/or  other 
categories  of  benefits  such  as  impact  on 
other  recreational  opportunities  (e.g., 
birding  related  to  bird  populations  that 
are  in  part  dependent  on  fish 
populations).  EPA  also  invites  comment 
on  whether  such  studies  should  be 
based  upon  a  single-year  or  multiple- 
year  baseline.  Finally.  EPA  is 
considering  other  economic  analyses 
that  could  support  a  Track  2  decision  on 
appropriate  technologies  and/or 
performance  standards.  The  Agency 
invites  comment  on  whether  it  should 
use  the  "wholly  disproportionate"  cost- 
benefit  test  that  has  been  previously 
used  in  many  case-by-case  section 
316(b)  decisions  or  one  of  the  economic 
affordability  tests  described  at  proposal. 
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2.  Dociunentation  for  the  Assertion  That 
Appropriately  Applied  Existing 
Technologies  Can  Reduce  Fish  Losses  to 
Levels  Reasonably  Consistent  With  Wet 
Cooling  Towers  With  Low- Velocity 

UWAG  asserts  that,  at  certain  sites 
and  under  certain  conditions, 
technologies  such  as  wedge  wire 
screens,  fine  mesh  traveling  screens 
with  a  fish  return  system,  and 
Gunderbooms  can  be  used  at  intakes 
with  a  capacity  commensurate  with 
once-through  cooling  and  can  reduce 
losses  from  entrainment  and 
impingement  to  levels  reasonably 
consistent  with  those  of  an  intake 
structure  with  a  capacity  commensurate 
with  use  of  a  wet,  closed-cycle  cooling 
system  and  an  intake  velocity  of  no 
more  than  0.5  feet  per  second.  In  the 
document,  "Existing  Technologies 
Which,  Appropriately  Applied,  Can 
Reduce  Fish  Losses  to  Levels 
Reasonably  Consistent  with  Wet  Cooling 
Towers,"  April  18,  2001  (see  #2-044A 
in  the  Docket),  UWAG  provides  data 
that  it  asserts  supports  this  position. 
UWAG  also  discusses  this  assertion  in 
the  docvmient  "Reasonably  Consistent," 
April  20.  2001  (see  #2-044B  in  the 
Docket).  These  data  and  information  are 
intended  to  support  the  alternative 
industry  approach  discussed  in  section 
H.l.  of  this  Notice.  EPA  is  evaluating 
the  UWAG  assertions  and  will  consider 
any  public  comments  on  them. 

3.  Financial  Issues  That  Necessitate 
Minimal  or  No  Pre-Permit  Biological 
Study 

As  discussed  in  the  document, 
"Financial  Ramifications  of  Pre- 
operational Biological  Monitoring 
Requirements"  (see  #2-045  in  Docket), 
UWAG  asserts  that  delays  associated 
with  EPA's'proposed  requirements  for 
pre-operational  biological  monitoring 
could  have  significant  costs  for  the 
facilities  required  to  conduct  such 
monitoring.  These  costs  would  include 
the  replacement  value  for  electricity  not 
generated  because  new  facilities  did  not 
enter  the  market  as  quickly  as  they 
might  have  without  the  requirement. 
UWAG  cdso  asserts  that  these  delays 
will  increase  the  costs  of  financing  for 
a  new  facility  because  the  lender  will  be 
taking  a  greater  risk  over  a  longer  term 
for  a  facility  that  does  not  yet  have  a 
permit.  EPA  solicits  comment  on 
specifically  how  much  the  cost  of 
financing  wovild  increase  for  a  new 
facility  based  on  such  delay  and 
imcertainty.  UWAG  further  asserts  that 
the  pre-operational  biological 
monitoring  requirement  will  create  an 
incentive  to  build  plants  that  are  not 
subject  to  this  requirement  and  its 


associated  delays  and  produce  more 
expensive  electricity.  These  data  and 
information  are  intended  to  support  the 
alternative  industry  approach  discussed 
in  Section  H.l.  of  this  Notice.  EPA  is 
evaluating  and  invites  public  comment 
on  the  UWAG  assertions.  EPA  is  very 
interested  in  evaluating  any  impact 
these  regulation^  may  have  on  new 
facility  construction.  EPA  invites  the 
public  to  provide  detailed  information 
on  the  extent  to  which  a  year-long,  pre- 
operational biological  monitoring 
program  might  lengthen  the  timeframes 
for  new  facility  development  beyond 
those  normally  associated  with,  for 
example,  site  selection,  financing, 
construction,  local  permitting,  and 
environmental  assessments  conducted 
under  other  federal,  state  or  local 
requirements. 

m.  General  Solicitation  of  Comment 

EPA  encourages  public  participation 
in  this  rulemaking  and  requests 
comments  on  this  notice  of  data 
availability  supporting  the  proposed 
rule  for  cooling  water  intake  structures 
for  new  facilities. 

EPA  invites  all  parties  to  coordinate 
their  data  collection  activities  with  the 
Agency  to  facilitate  mutually  beneficial 
and  cost-effective  data  submissions. 
Please  refer  to  the  FOR  FURTHER 
INFORMATION  section  at  the  beginning  of 
this  preamble  for  technical  contacts  at 
EPA. 

To  ensure  that  EPA  can  properly 
respond  to  comments,  the  Agency 
prefers  that  commenters  cite,  where 
possible,  the  paragraph(s)  or  sections  in 
the  docimient  or  supporting  documents 
to  which  each  comment  refers.  Please 
submit  an  original  and  two  copies  of 
your  comments  and  enclosures 
(including  references). 

Dated:  May  16,  2001. 
Diane  C.  Regas, 

Acting  Assistant  Administrator,  Office  of 
Water. 
[FR  Doc.  01-13187  Filed  5-24-01;  8:45  am] 
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Clean  Air  Act  Attainment  Extension  for 
the  Fairt>anl(8  Nortti  Star  Borough 
Cart>on  Monoxide  Nonattainment  Area: 
Aiasica 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  We  propose  to  grant  the  one 
(1)  year  attainment  date  extension 
request  for  the  Fairbanks  North  Star 
Borough  carbon  monoxide  (CO) 
nonattainment  area  submitted  by  the 
State  of  Alaska  on  March  29,  2001.  In 
the  Final  Rules  section  of  this  Federal 
Register,  we  are  approving  the  State's 
extension  request  as  a  direct  final  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  action  and 
anticipate  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  rule.  If  we  receive  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  June  25,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Connie  Robinson,  EPA, 
Region  10,  Office  of  Air  Quality  (OAQ- 
107),  1200  Sixth  Avenue,  Seattle,  WA 
98101.  Copies  of  docimients  relevant  to 
this  action  are  available  for  public 
review  during  normal  business  hours 
(8:00  a.m.  to  4:30  p.m.)  at  this  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Robinson,  EPA,  Region  10, 
Office  of  Air  Quality.  (OAQ-107).  1200 
Sixth  Avenue,  Seattle,  WA  98101,  (206) 
553-1086. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Dated:  May  16.  2001. 
Charles  Findley, 

Acting  Regional  Administrator,  Region  10. 
[FR  Doc.  01-13274  Filed  5-24-01;  8:45  am) 
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Nonattainment  Area,  Alaska 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 


Federal  Register / Vol.  66,  No.  102 /Friday,  May  25,  2001  / Proposed  Rules 


28873 


ACTION:  Notice  of  proposed  rule. 

SUMMARY:  EPA  is  proposing  to  find  that 
the  Anchorage  nonattainment  area  in 
Alaska  has  attained  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  carbon  monoxide  as  of 
December  31,2000. 
DATES:  Written  comments  must  be 
received  on  or  before  June  25,  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Connie  Robinson,  Office  of 
Air  Quality,  Mailcode  OAQ-107,  EPA 
Region  10,  1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  Copies  of 
documents  relevant  to  diis  action  are 
available  for  public  review  diu'ing 
normal  business  hours  (8:00  A.M.  to 
4:30  P.M.)  at  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Robinson,  Office  of  Air  Quality 
Mail  Code  OAQ-107,  EPA  Region  10, 
1200  Sixth  Avenue,  Seattle  Washington, 
98101.  (206)  553-1086. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  the  words 
"we,"  "us,"  or  "our"  means  the 
Environmental  Protection  Agency 
(EPA). 
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I.  Background 

A.  Designation  and  Classification  of  CO 
Nonattainment  Areas 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  authorized  EPA  to 
designate  areas  across  the  country  as 
nonattainment,  and  to  classify  these 
areas  according  to  the  severity  of  the  air 
pollution  problem.  Pursuant  to  section 
107(d)  of  the  CAA,  following  enactment 
on  November  15, 1990,  States  were 
requested'^o  submit  lists,  within  120 
days,  which  designated  all  areas  of  the 
country  as  either  attainment, 
nonattainment,  or  unclassifiable  for  CO. 
The  EPA  was  required  to  promulgate 
these  lists  of  areas  no  later  than  240 
days  following  enactment  of  the  CAA 
Amendments  (see  56  FR  56694, 
(November  6,  1991)). 

On  enactment  of  the  CAA 
Amendments,  a  new  classification 
structure  was  created  for  CO 
nonattainment  areas,  pursuant  to 
section  186  of  the  CAA,  which  included 
both  a  moderate  and  a  serious  area 


classification.  Under  this  classification 
structure,  moderate  areas  with  a  design 
value  of  9.1-16.4  ppm.  were  expected  to 
attain  the  CO  NAAQS  as  expeditiously 
as  practicable,  but  no  later  than 
December  31, 1995.  CO  nonattainment 
areas  designated  as  serious,  with  a 
design  value  of  16.5  ppm  and  above, 
were  expected  to  attain  the  CO  NAAQS 
as  expeditiously  as  practicable,  but  no 
later  than  December  31,  2000. 

States  containing  areas  designated  as 
either  moderate  or  serious  for  CO  had 
the  responsibility  of  developing  and 
submitting  to  EPA  State  Implementation 
Plans  (SIPs)  which  addressed  the 
nonattainment  air  quality  problems  in 
those  areas.  The  EPA  issued  general 
guidance  concerning  the  requirements 
for  SIP  submittals,  which  included 
requirements  for  CO  nonattainment  area 
SIPs,  pursuant  to  Title  I  of  the  CAA  (see 
generally,  57  FR  13498  (April  16, 1992), 
and  57  FR  18070  (April  28, 1992)).  The 
air  quality  plaiming  requirements  for 
moderate  and  serious  CO  nonattainment 
areas  are  addressed  in  sections  186-187 
respectively  of  the  CAA,  which  pertain 
to  the  classification  of  CO 
nonattainment  areas,  as  well  as  to  the 
requirements  for  the  submittal  of  both 
moderate  and  serious  area  SIPs. 

The  EPA  has  the  responsibility  for 
determining  whether  a  nonattainment 
area  has  attained  the  CO  NAAQS  by  the 
applicable  attainment  date.^  In  this  case 
the  EPA  is  required  to  make 
determinations  concerning  whether 
serious  CO  nonattainment  areas  attained 
the  NAAQS  by  their  December  31,  2000 
attaiimient  date.  Pursuant  to  the  CAA, 
the  EPA  is  required  to  make  attainment 
determinations  for  these  areas  by  June 
30,  2001,  no  later  than  6  months 
following  the  attainment  date  for  the 
areas.  Therefore,  this  action  is  being 
taken  to  make  a  determination  of 
attainment  for  a  serious  CO 
nonattainment  area  with  a  December  31, 
2000  attainment  date. 

B.  How  Does  EPA  Make  Attainment 
Determinations? 

Section  179(c)(1)  of  the  CAA  provides 
that  attainment  determinations  are  to  be 
based  upon  an  area's  "air  quality  as  of 
the  attainment  date,  and  section 
186(b)(2)  is  consistent  with  this 
requirement."  EPA  will  make  the 
determination  as  to  whether  an  area's 
air  quality  is  meeting  the  CO  NAAQS 
based  upon  air  quality  data  gathered  at 
CO  monitoring  sites  in  the 
nonattainment  area  which,  has  been 
entered  into  the  Aerometric  Information 
Retrieval  System  (AIRS).  This  data  is 


'  See  sections  J  79(c)  and  186(b)(2)  of  the  CAA 
Amendments. 


reviewed  to  determine  the  area's  air 
quality  status  in  accordance  with  EPA 
guidance  at  40  CFR  50.8,  and  in 
accordance  with  EPA  policy  and 
guidance  as  stated  in  a  memorandum 
from  William  G.  Laxton,  Director 
Technical  Support  Division,  entitled 
"Ozone  and  Carbon  Monoxide  Design 
Value  Calculations,"  dated  June  18, 
1990. 

The  8-hour  CO  design  value  is  used 
to  determine  attainment  of  CO  areas, 
and  is  computed  by  first  finding  the 
mciximum  and  second  maximum  (non- 
overlapping)  8-hour  values  at  a 
monitoring  site  for  the  most  recent  2 
years  of  air  quality  data.  Then  the 
maximum  value  of  the  second  high 
values  is  used  as  the  design  value  for 
the  monitoring  site.  The  CO  NAAQS 
requires  that  not  more  than  one  8-hour 
average  per  year  can  exceed  9.0  ppm  (9 
greater  than  or  equal  to  9.5  ppm  to 
adjust  for  rounding).  CO  attainment  is 
evaluated  and  determined  by  reviewing 
8  quarters  of  data,  or  a  total  of  2 
complete  calendar  years  of  data  for  an 
area.  If  an  area  has  a  design  value  that 
is  greater  than  9.0  ppm,  this  means  that 
a  monitoring  site  in  the  area,  where  the 
second  highest  (non-overlapping)  8- 
hour  average  was  measured,  was  greater 
than  9.0  ppm  in  at  least  1  of  the  2  years 
being  reviewed  to  determine  attainment 
for  the  area.  Then  this  indicates  that 
there  were  at  least  two  values  which 
measured  above  the  NAAQS  for  CO. 
Thus,  the  standard  was  not  met  in  the 
area. 

C.  What  Is  the  Attainment  Date  for  the 
Anchorage  CO  Nonattainment  Area? 

As  stated  above,  the  Anchorage  CO 
nonattainment  area  was  designated 
nonattainment  for  CO  by  operation  of 
law  upon  enactment  of  the  CAA 
Amendments  of  1990.  Under  186(a)  of 
the  CAA,  each  CO  area  designated 
nonattainment  was  also  classified  by 
operation  of  law  as  either  "moderate"  or 
"serious"  depending  on  the  severity  of 
the  area's  air  quality  problem.  States 
containing  areas  that  were  classified  as  . 
moderate  nonattainment  were  required 
to  attain  the  CO  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31,-1995.  Anchorage 
received  a  one  year  extension  to 
December  31,  1996,  from  the  mandated 
attainment  date  of  December  31, 1995, 
for  moderate  nonattainment  areas.  On 
Jime  12, 1998,  EPA  made  a  finding  that 
Anchorage  did  not  attain  the  CO 
NAAQS  by  the  December  31 .  1996 
attainment  date  for  the  moderate 
nonattainment  area.  This  finding  is 
based  on  EPA's  review  of  monitored  air 
quality  data  for  compliance  with  the  CO 
NAAQS.  As  a  result  of  this  finding  the 
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Anchorage  CO  nonattainment  area  was 
reclassified  as  a  serious  (X) 
nonattainment  area  by  operation  of  law 
(see  62  FR  63687,  (December  2,  1997)). 
As  a  result  of  this  reclassification,  the 
State  was  to  attain  the  CO  NAAQS  as 
expeditiously  as  practicable  but  no  later 
than  December  31,  2000,  the  CAA 
attainment  date  for  serious  areas. 

n.  EPA's  Proposed  Action 

EPA  is,  by  today's  action,  making  the 
determination  that  the  Anchorage 
serious  CO  nonattainment  area  did 
attain  the  CO  NAAQS  by  the  attainment 
date  of  December  31,  2000.  As   . 
explained  below,  the  Anchorage 
nonattainment  area  remains  classified  a 
serious  CO  nonattainment  area,  and 
today's  action  does  not  redesignate  the 
Anchorage  nonattaiimient  area  to 
attainment. 

m.  Basis  for  EPA's  Action 

Alaska  has  four  CO  monitoring  sites 
in  the  Anchorage  CO  nonattainment 
area.  The  air  quality  data  in  AIRS  for 
these  monitors  show  that,  for  the  2-year 
period  from  1999  through  2000,  there 
were  no  violations  of  the  annual  CO 
standard.  The  highest  8-hour  aimual 
average  measured  during  this  2-year 
period  was  at  the  Trinity  Christian 
Church  monitoring  site  in  1999  where 
the  8-hour  CO  NAAQS  average 
measured  7.8  ppm.  Based  on  this 
information,  EPA  has  determined  that 
the  area  attained  the  CO  NAAQS 
standard  as  of  the  attaimnent  date  of 
December  31,  2000. 

In  summary,  EPA  proposes  to  find 
that  the  Anchorage  CO  nonattainment 
area  attained  the  CO  NAAQS  as  of  the 
attaixunent  date  of  E)ecember  31,  2000. 
If  we  finalize  this  proposal,  consistent 
with  CAA  section  188,  the  area  will 
remain  a  serious  CO  nonattainment  area 
with  the  additional  planning 
requirements  that  apply  to  serious  CO 
nonattainment  areas.  This  proposed 
finding  of  attainment  should  not  be 
confused  with  a  redesignation  to 
attainment  under  CAA  section  107(d). 
Alaska  has  not  submitted  a  maintenance 
plan  as  required  under  section  1 75A(a) 
of  the  CAA  or  met  the  other  CAA 
requirements  for  redesignation  to 
attainment.  The  designation  status  in  40 
CFR  part  81  will  remain  serious 
nonattainment  for  the  Anchorage  CO 
nonattainment  area  until  such  time  as 
EPA  finds  that  Alaska  has  met  the  CAA 
requirements  for  redesignations  to 
attaimaent. 

IV.  Request  for  Public  Comments 

We  are  soliciting  pubhc  comments  on 
EPA's  proposal  to  find  that  the 
Anchorage  CO  nonattainment  area  has 


attained  the  CO  NAAQS  as  of  the 
December  31,  2000,  attainment  date. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  process  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significanl  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  action  merely 
makes  a  determination  based  on  air 
quality  data  and  does  not  impose  any 
requirements.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  proposed  rule  does 
not  impose  any  enforceable  duty,  it  does 
not  contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  proposed  rule  also 
does  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  because  it  merely 
makes  a  determination  based  on  air 
quality  data  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  proposed  rule  also 
is  not  subject  to  Executive  Order  13045 
(62  FR  19885,  April  23,  1997),  because 
it  is  not  economically  significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 


12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  imder  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Dated:May  16,  2001. 
Charles  Findley, 

Acting  Regional  Administrator,  Region  10. 
IFR  Doc.  01-13277  Filed  5-24-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1183;  MM  Docket  No.  01-58;  RM- 
10071] 

Radio  Broadcasting  Services;  Morenci, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  This  dociunent  dismisses  a 
petition  filed  on  behedf  of  Copper  Valley 
Radio  proposing  the  allotment  of 
Channel  290A  to  Morenci,  Arizona,  as 
that  community's  first  local  auiral 
transmission  service,  based  upon  the 
lack  of  an  expression  of  interest  in 
pursuing  the  proposal  by  any  party.  See 
66  FR  13870.  March  8.  2001.  With  this 
action,  this  proceeding  is  terminated. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-58, 
adopted  May  2.  2001.  and  released  May 
11,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  (Room  CY-A257), 
445  Twelfth  Sti^et,  SW.,  Washington, 
DC  20036,  (202)  857-3800.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  1231  20th 
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Street,  NW.,  Washington,  D.C.  20036, 
(202) 857-3800. 

Federal  Ck)nununications  Commission. 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FRDoc.  01-13244  Filed  5-24-01;  8:45  am) 
BtLUNQ  CODE  8n2-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571     . 

[Docket  No.  NHTSA-2001-9600;  Notice  1] 

Federal  Motor  Vehicle  Safety 
Standards;  FMVSS  No.  121,  Air  Bralce 
Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administi-ation  (NHTSA),  DOT. 
ACTION:  Denial  of  petition  for 
riilemaking.  Motor  &  Equipment 
Manufacturers  Association — Heavy 
Duty  Brake  Manufacturers  Council 

SUMMARY:  On  January  16,  2001,  the 
Heavy  Duty  Brake  Manufacturers 
Council  (HDBMC)  of  the  Motor  & 
Equipment  Manufacturers  Association 
petitioned  NHTSA  to  delay  the 
implementation  date  for  transmittal  of 
antilock  braking  system  (ABS) 
malfunction  signals  from  trailers  to 
tractors  and  trucks  that  are  equipped  to 
tow  trailers.  These  requirements  are 
specified  in  S5. 1.6.2(b)  for  trucks  and 
tractors,  and  S5.2.3.2  for  trailers,  of 
FMVSS  No.  121.  Air  Brake  Systems.  The 
petitioner  cites  difficulties  of  its 
member  companies  in  obtaining  suitable 
computer  chips  at  a  reasonable  cost  to 
perform  the  ABS  malfunction  signal 
communications.  However,  the  agency 
believes  that  the  member  companies' 
failure  to  reach  suitable  business 
arrangements  with  their  supplier  and  a 
holder  of  a  patent  on  this  technology 
has  resulted  in  this  situation.  The 
agency  notes  that  nearly  five  years  of 
lead  time  was  provided  to  meet  these 
requirements.  The  current  difBculties 
cited  by  the  petitioner  normal 
commercial  problems,  not  a  lack  of 
available  technology.  This  petition  is 
denied. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jeff  Woods,  Office  of  Crash  Avoidance 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590. 
Telephone  (202)  366-6206;  fax  (202) 
366-4329. 

SUPPLEMENTARY  INFORMATION:  NHTSA 
has  been  petitioned  by  the  Heavy  Duty 


Brake  Manufacturers  Council  (HDBMC) 
to  delay  implementation  of  the  in-cab 
warning  lamp  requirements  in  FMVSS 
No.  121.  These  requirements  became 
effective  March  1,  2001.  The  HDBMC 
petition  dated  January  16,  2001,  asked 
for  a  one-year  extension  to  March  1, 
2002.  The  requirements  apply  to  air- 
braked  vehicles  that  tow  or  are  towed  by 
other  air-braked  vehicles,  such  as 
tractors,  trucks,  trailers,  and  converter 
dollies.  The  in-cab  warning  lamp 
provides  the  driver  with  an  indication 
on  the  truck  instrument  panel  that  there 
is  a  malfunction  in  the  ABS  of  a  towed 
vehicle,  so  that  the  driver  can  identify 
such  malfunctions  and  have  them 
corrected.  The  requirements  for  ABS 
malfunction  signaling  between  towed 
and  towing  vehicles  were  originally 
adopted  in  a  final  rule  issued  on  March 
10, 1995  (60  FR  13216).  These 
requirements  underwent  slight  revisions 
and  were  finalized  in  their  present  form 
in  a  final  rule  issued  on  May  31, 1996 
(61  FR  27288). 

In  1997,  the  industry  formed  the  PLC- 
4-TRUCKS  consortium  to  develop  a 
system  to  transmit  the  trailer  ABS 
malfunction  signals  between  towing  and 
towed  vehicles.  The  industry  believed 
that  the  systems  commercially-available 
at  that  time  did  not  meet  all  of  the 
industry's  needs,  which  include  the 
ability  of  the  system  to  be  incorporated 
into  the  ABS  electronic  control  units 
installed  on  the  subject  vehicles;  the 
availability  of  a  system  that  is  not 
proprietary  and  thus  any  manufactiuer 
could  produce  the  needed  components; 
and  the  ability  of  the  system  to  work 
within  the  existing  wiring  common 
among  heavy-duty  tractors  and  trailers. 

The  PLC-4-TRUCKS  system  tiiat  was 
developed  by  the  consortium  uses 
computer  chips  manufactiued  by 
Intellon  Corporation  that  provide 
spread-spectrum  data  communications 
capability  over  a  power  line,  or  power 
line  carrier  (PLC).  These  chips,  which 
are  used  in  other  commercial 
applications,  were  adapted  to  heavy- 
duty  truck  use  and  through  the  PLC-4- 
TRUCKS  consortium,  a  communications 
protocol  was  developed.  As  HDBMC 
states  in  their  petition,  Alan  Lesesky  of 
VES  Corporation  was  granted  a  patent  in 
October,  2000,  which  covers  the  use  of 
spread-spectnun  data  communications 
on  tractor-trailer  applications,  and 
subsequently  VES  filed  a  lawsuit  against 
Intellon  alleging  patent  infiingement 
issues.  Prior  to  filing  the  lawsuit,  VES 
offered  licensing  agreements  to  the 
manufactiu^rs  of  heavy-duty  ABS 
systems  to  enable  them  to  use  this 
technology.  As  stated  in  the  petition,  the 
HDBMC  believes  that  the  licensing  fees 
proposed  by  VES  are  commercially 


unreasonable  and  inconsistent  with  past 
licensing  arrangements  for  products 
covered  by  Society  of  Automotive 
Engineers  (SAE)  or  NHTSA  standards. 

NHTSA  notes  that  as  early  as  1998, 
the  agency  was  prepared  to  initiate 
rulemaking  to  mandate  one  of  the 
commercially-available  systems  for  the 
purpose  of  commimicating  trailer  ABS 
warning  lamp  signals,  to  ensure  that  the 
industry  would  comply  with  the  March 
1,  2001  compliance  date.  However,  the 
agency  was  assured  by  the  industry  that 
die  PLC-4-TRUCKS  solution  was 
indeed  that  way  that  the  industry 
wanted  to  go  and  that  such  a  mandate 
was  unnecessary.  The  agency  heeded 
the  industry's  recommendations  and 
subsequently  did  not  begin  the 
rulemaking  process  for  such  a  mandate. 

NHTSA  contacted  VES  and  fatellon 
attorneys  for  an  update  on  the  lawsuit 
by  VES  against  Intellon.  The  attorney  for 
VES  indicated  that  one  of  the  HDBMC 
member  companies,  Eaton  Corporation, 
had  negotiated  and  signed  a  licensing 
agreement  with  VES  to  use  the  spread- 
spectrum  technology  for  trailer  ABS 
warning  lamp  purposes.  The  VES 
attorney  indicated  that  he  believed  other 
ABS  manufacturers  would  follow  suit 
The  agency  believes  that  if  suitable 
licensing  agreements  are  made  between 
the  ABS  manufacturers  and  VES,  then 
the  lawsuit  would  be  terminated  so  that 
manufacturing  the  PLC-4-TRUCKS 
system  with  the  Intellon  computer  chips 
could  resume. 

The  agency  therefore  denies  the 
petition  for  a  one-year  extension  of  the 
March  1,  2001,  compliance  date  for 
trailer  ABS  malfunction  signals.  The 
technology  is  available  to  transmit  the 
trailer  ABS  malfunction  signals.  The 
agency  believes  that  this  issue  is  a 
business  matter  that  the  ABS  suppliers 
need  to  work  out  with  appropriate 
parties,  including  Intellon,  VES,  and  the 
vehicle  manufacturers  to  whom  they 
sell  their  products.  The  agency  notes 
that  it  was  prepared  to  mandate  one  of 
the  older,  commercial  systems  on  the 
market,  but  the  agency  was  persuaded 
not  to  do  so.  Under  these  circumstances 
the  fact  that  the  vehicle  manufacturers 
do  not  want  to  pay  the  amount  proposed 
by  VES  is  not  an  adequate  basis  to 
extend  the  effective  date.  Further,  the 
agency  notes  that  the  cost  of  ABS  in 
general  has  decreased  significanUy  (i.e.. 
a  factor  of  two  or  three)  compared  to 
ABS  costs  prior  to  the  tractor  ABS 
mandate  of  March  1,  1997,  and  that  the 
cost  to  incorporate  the  trailer  ABS 
malfunction  signaling  would  only 
amount  to  a  small  increase  in  the  cost 
of  current  ABS  equipment. 
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Issued  on  May  21.  2001. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Safety 
Perfonnance  Standards. 
[FR  Doc.  01-13184  Filed  5-24-01;  8:45  am) 
BILUNG  CODE  4810-«9-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  010-427105-1105-01;  I.D. 
011001 F] 

RIN  0648-AJ82 

Magnuson-Stevens  Act  Provisions; 
Update  of  Regulations  Governing 
Council  Operations 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  F*roposed  rule,  request  for 

comments. 

summary:  NMFS  proposes  to  update 
regulations  governing  the  operation  of 
Regional  Fishery  Management  Councils 
(Coimcils)  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  This 
proposed  rule  would  make  amendments 
by  codifying  recent  administrative  and 
policy  changes,  and  by  making  editorial 
changes  for  readability,  clarity,  and 
imiformity.  The  intent  of  this  proposed 
nde  is  to  update  Council  regulations  to 
reflect  ciurent  policies  and  procedures. 

DATES:  Comments  must  be  received  on 
or  before  June  25,  2001. 

ADDRESSES:  Comments  should  be  sent  to 
William  T.  Hogarth,  Acting  Assistant 
Administrator,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  on  this  dociiment  will  not  be 
accepted  if  submitted  via  email  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Surdi,  F/SF5,  NMFS,  301-713- 
2337.  This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
Office  of  the  Federal  Register  website  at 
http://www.access.gpo.gov/su — docs/ 
aces/aces  140. tml. 
SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  regulations  pertaining  to 
general  provisions  of  the  Magnuson- 
Stevens  Act  related  to  Council 
_  operations  are  contained  in  title  50  of 
the  Code  of  Federal  Regulations  (CFR). 
NMFS  is  proposing  to  update  part  600 


(Regional  Fishery  Management 
Councils,  subpart  B,  and  Coimcil 
Membership,  subpart  C),  to  codify 
important  provisions  of  the  recentfy 
withdrawn  Coimcil  Operations  and 
Administiation  Handbook  (Handbook), 
which  was  a  reference  guide  that 
compiled  various  requirements  of  the 
Magnuson-Stevens  Act  and  other 
applicable  law,  as  well  as  policy 
guidance.  Some  of  the  guidance 
contained  in  the  Handbook  consisted  of 
regulations  that  were  removed  from  title 
50  of  the  CFR  at  the  time  the  Handbook 
was  developed.  NMFS  is  proposing  to 
reinstate  some  of  those  former 
regulations  because  they  are  not 
contained  elsewhere  and  they  are 
necessary  for  the  Councils  to  function. 
Other  proposed  additions  and  revisions 
reflect  necessary  policy  changes  that 
were  not  contained  in  the  Handbook, 
and  were  not  previously  in  regulation. 

Proposal 

1 .  The  topic  of  compensation  for 
Council  sta^  (not  Covmcil  members) 
would  be  added  at  §  600.120,  noting  that 
Council  pay  rates  must  be  consistent 
with  the  pay  rates  established  for 
General  Schedule  Federal  employees  or 
the  alternative  personnel  management 
system  for  the  U.S.  Department  of 
Commerce  (62  FR  67434;  December  24, 
1997).  The  Coimcils  have  the  discretion 
to  adjust  pay  rates  and  pay  increases  for 
cost  of  living  (COLA)  and  other 
adjustments,  but  no  pay  adjustment  may 
exceed  the  applicable  percentage  of 
salary  for  COLA  and  locality  pay 
available  to  Federal  employees  in  the 
same  geographic  area.  In  addition,  the 
regulations  would  prohibit  salary 
increases  funded  in  lieu  of  life  and 
medical/ dental  policies,  a  former 
regulation  that  was  contained  in  the 
Handbook.  Other  additions  at  §  600.120 
that  reinstate  former  regulations  include 
fair  hiring  practices  and  the  hiring  of  an 
independent  legal  counsel. 

2.  The  topic  of  payment  for  imused 
sick  and  annual  leave  would  be  added 
at  §  600.120.  It  would  provide  that 
luiused  sick  leave  may  be  accumidated 
to  a  maximum  as  established  by  the 
Council.  It  also  provides  for  the 
distribution  of  accumulated  funds  for 
unused  sick  leave  to  the  employee  upon 
his  or  her  retirement,  or  their  estate 
upon  his  or  her  death,  as  established  in 
the  Council's  Statement  of  Organization, 
Practices,  and  Procedvues  (SOPP).  Each 
Council  may  pay  for  unused  annual 
leave  upon  separation,  retirement,  or 
death  of  an  employee. 

3.  A  requirement  would  be  added 
under  §600.125  regarding  agreements, 
including  grants,  contracts,  or 
cooperative  agreements.  Councils  may 


not  independently  enter  into  agreements 
in  which  they  will  receive  funds,  and  all 
such  agreements  must  be  approved  and 
entered  into  by  NOAA  on  behalf  of  the 
Council.  A  policy  that  was  contained  in 
the  Handbook  regarding  the  receipt  of 
gifts  or  contributions  would  also  be 
added  at  §600.125. 

4.  Policies  in  the  Handbook  regarding 
meeting  notification,  meeting  closiu^s, 
and  voting  procedures  that  were  also 
former  regulations  would  be  added  at 
§600.135. 

5.  A  policy  that  was  contained  in  the 
Handbook  regarding  the  disposition  of 
records  that  was  also  a  former  regulation 
would  be  added  at  §  600.150. 

6.  A  policy  contained  in  the 
Handbook  regarding  responding  to 
Freedom  of  Information  Act  requests 
that  was  also  a  former  regulation  would 
be  added  at  §600.155. 

7.  The  constituent  states  of  the  eight 
Regional  Fishery  Management  Councils 
are  represented  by  "principal  state 
officials"  designated  by  their  Governors. 
Each  principal  state  official  imder 
section  302(b)  of  the  Magnuson-Stevens 
Act  is  ciurently  required  to  be 
employed,  on  a  full-time  basis,  in  a 
position  related  to  the  development  of 
fisheries  management  policies  for  that 
state.  The  proposed  rule  would  amend 
the  language  at  §  600.205  so  that  a 
designee  of  that  official  would  not  have 
to  be  a  full-time  employee  of  the  state, 
with  the  aforementioned 
responsibilities,  but  must  be  a  resident 
of  the  state  and  knowledgeable  and 
experienced  in  the  fishery  resources  of 
the  geographic  area  of  concern  to  the 
Council.  This  would  grant  greater 
flexibility  to  the  principal  state  official 
in  selecting  a  designee,  who  may  have 
the  expertise  and  ability  to  serve,  but 
might  not  be  a  full-time  state  employee. 

8.  Section  302(d)  of  the  Magnuson- 
Stevens  Act  establishes  GS-15,  step  7 
General  Schedule  as  a  Council 
member's  daily  pay  rate.  This  proposed 
rule  would  remove  §  600.245(a)  which 
is  inconsistent  with  the  statutory 
provision. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Chief  Counsel  for  Legislation  and 
Regulation  of  the  Department  of 
Commerce  certified  to  the  Chief  Coimsel 
for  Advocacy  of  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  the  fishing 
industry.  This  proposed  rule  does  not 
affect  any  small  entities.  Rather,  it 
establishes  procedures  or  guidelines  for 


the  administration  of  the  Councils.  The 
Councils  are  established  imder  the 
Magnuson-Stevens  Act  and  are  not  a 
small  business,  small  organization,  or  a 
small  government  jiuisdiction,  as  these 
t^ms  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601  et  seq. 

NMFS  has  analyzed  this  proposed 
rule  in  accordance  with  the  criteria  of 
the  National  Environmental  Policy  Act 
(NEPA).  This  proposed  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  because  it  only 
provides  notice  and  comment  on  agency 
procediu^  or  practice  (i.e.,  procedures 
and  guidelines  for  the  administration  of 
Councils).  NMFS  has  determined  that 
issuance  of  this  policy  qualifies  for  a 
categorical  exclusion  as  defined  by 
NOAA  216-6  Administrative  Order, 
Environmental  Review  Procediues 

This  rule  contains  no  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  50  CFR  Part  600 

Fisheries,  Fishing. 

Dated:  May  22.  2001. 

William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  600  subparts  B 
and  C  are  proposed  to  be  amended  as 
follows: 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read: 

Authority:  5  U.S.C.  561  and  16  U.S.C. 
\801etseq. 

2.  Section  600.120  of  subpart  B  is 
revised  to  read  as  follows: 

§  600.1 20    Employment  practices. 

(a)  Council  staff  positions  must  be 
filled  solely  on  the  basis  of  merit,  fitness 
for  duty,  competence,  and 
qualifications.  Employment  actions 
must  be  free  from  discrimination  based 
on  race,  religion,  color,  national  origin, 
sex,  age;  disability,  reprisal,  sexual 
orientation,  status  as  a  parent,  or  on  any 
additional  bases  protected  by  applicable 
Federal,  state,  or  local  law. 

(b)  The  annual  pay  rates  for  Council 
staff  positions  shall  be  consistent  with 
the  pay  rates  established  for  General 
Schedule  Federal  employees  as  set  forth 
in  5  U.S.C.  5332,  and  the  Alternative 
Personnel  Management  System  for  the 
U.S.  Department  of  Commerce  (62  FR 
67434).  The  Councils  have  the 
discretion  to  adjust  pay  rates  and  pay 
increases  based  on  cost  of  living  (COLA) 


differentials  in  their  geographic 
locations.  COLA  adjustments  in  pay 
rates  and  pay  increases  may  be  provided 
for  staff  members  whose  post  of  duty  is 
located  in  Alaska,  Hawaii,  Guam,  the 
U.S.  Virgin  Islands,  the  Northern 
Mariana  Islands,  and  Puerto  Rico. 

(1)  No  pay  adjustment  based  on 
geographic  location  shall  exceed  the 
COLA  smd  locality  pay  adjustments 
available  to  Federal  employees  in  the 
same  geographic  area. 

(2)  [Reserved] 

(c)  Salary  increases  funded  in  lieu  of 
life  and  medical/dental  policies  are  not 
permitted. 

(d)  Unused  sick  leave  may  be 
accumulated  without  limit,  or  up  to  a 
maximum  number  of  days  and 
contribution  per  day,  as  specified  by  the 
Coimcil  in  its  SOPP.  Distributions  of 
accumulated  funds  for  unused  sick 
leave  may  be  made  to  the  employee 
upon  his  or  her  retirement,  or  his  or  her 
estate  upon  his  or  her  death,  as 
established  by  the  Coimcil  in  its  SOPP. 

(e)  Each  Council  may  pay  for  unused 
annual  leave  upon  separation, 
retirement,  or  death  of  an  employee. 

(f)  One  or  more  accounts  shall  be 
maintained  to  pay  for  unused  sick  or 
annual  leave  as  authorized  under  (d) 
and  (e),  and  will  be  funded  from  the 
Council's  annual  operating  allowances. 
Councils  have  the  option  to  deposit 
funds  into  these  account(s)  at  the  end  of 
the  budget  period  if  unobligated 
balances  remain.  Interest  earned  on 
these  account(s)  will  be  maintained  in 
the  account(s),  along  with  the  principal, 
for  the  purpose  of  payment  of  unused 
annual  and  sick  leave  only.  These 
account(s),  including  interest,  may  be 
carried  over  from  year  to  year. 
Budgeting  for  accrued  leave  will  be 
identified  in  the  "Other"  object  class 
categories  section  of  the  SF-424  A. 

(g)  A  Council  must  notify  the  NOAA 
Office  of  General  Counsel  before  seeking 
outside  legal  advice,  which  may  be  for 
technical  assistance  not  available  bora 
NOAA-  If  the  Council  is  seeking  legal 
services  in  connection  with  an         • 
employment  practices  question,  the 
Council  must  first  notify  the  Department 
of  Commerce's  Office  of  the  Assistant 
General  Counsel  for  Administration, 
Employment  and  Labor  La\^  Division.  A 
Council  may  not  contract  for  the 
provision  of  legal  services  on  a 
continuing  basis. 

3.  Section  600.125  of  subpart  B  is 
revised  to  read  as  follows: 

§  600.1 25    Budgeting,  funding,  and 
accounting. 

(a)  Each  Council's  grant  activities  are 
governed  by  OMB  Circular  A-110 
(Uniform  Administrative  Requirements 


for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-Profit 
Organizations),  OMB  Circular  A-122 
(Cost  Principles  for  Non-Profit 
Organizations),  15  CFR  Part  29b  (Audit 
Requirements  for  Institutions  of  Higher 
Education  and  other  Nonprofit 
Organizations),  and  the  terms  and 
conditions  of  the  cooperative  agreement. 
(See  5  CFR  1310.3  for  availability  of 
OMB  Circulars.) 

(b)  Councils  may  not  independently 
enter  into  agreements,  including  grants, 
contracts,  or  cooperative  agreements, 
whereby  they  will  receive  funds  for 
services  rendered.  All  such  agreements 
must  be  approved  and  entered  into  by 
NOAA  on  behalf  of  the  Councils. 

(c)  Councils  are  not  authorized  to 
accept  gifts  or  contributions  directly.  All 
such  donations  must  be  directed  to  the 
NMFS  Regional  Administrator  in 
accordance  with  applicable  Department 
of  Commerce  regulations. 

4.  Section  600.135  is  added  to  subpart 
B  to  read  as  follows: 

§600.135    Meeting  procedures. 

(a)  Public  notice  of  regular  meetings 
of  the  Council,  scientific  statistical 
committee  or  advisory  panels,  including 
the  agenda,  must  be  published  in  the 
Federal  Register  on  a  timely  basis,  and 
appropriate  news  media  notice  must  be 
given.  The  published  agenda  of  any 
regular  meeting  may  not  be  modified  to 
include  additional  matters  for  Council 
action  without  public  notice,  or  such 
notice  must  be  given  at  least  14  days 
prior  to  the  meeting  date,  unless  such 
modification  is  to  address  an  emergency 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  in  which  case  public  notice 
shall  be  given  immediately.  Drafts  of  all 
regular  public  meeting  notices  must  be 
transmitted  to  the  NMFS  Headquarters. 
Office  at  least  23  calendar  days  before 
the  first  day  of  the  regular  meeting. 
Councils  must  ensure  that  all  public 
meetings  are  accessible  to  persons  with 
disabilities,  and  that  the  public  can 
make  timely  requests  for  language 
interpreters  or  other  auxiliary  aids  at 
public  meetings. 

(b)  Drafts  of  emergency  public  notices 
must  be  transmitted  to  the  NMFS 
Washington  Office;  recommended  at 
least  5  working  days  prior  to  the  first 
day  of  the  emergency  meeting.  Although 
notices  of,  and  agendas  for,  emergency 
meetings  are  not  required  to  be 
published  in  the  Federal  Register, 
notices  of  emergency  meetings  must  be 
promptly  announced  through  the 
appropriate  news  media. 

(c)  After  notifying  local  newspapers  in 
the  major  fishing  ports  within  its  region, 
including  in  the  notification  the  time 
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and  place  of  the  meeting,  as  well  as  the 
reason  for  closing  any  meeting  or 
portion  thereof: 

(1)  A  council.  SSC,  AP.  or  FIAC  shall 
close  any  meeting,  or  portion  thereof, 
that  concerns  information  bearing  on  a 
national  security  classification. 

(2)  A  Council,  SSC,  AP,  or  FIAC  may 
close  any  meeting,  or  portion  thereof, 
that  concerns  matters  or  information 
pertaining  to  national  security, 
employment  matters,  or  briefings  on 
litigation  in  which  the  Council  is 
interested. 

(3)  A  Council,  SSC,  AP,  or  FIAC  may 
close  any  meeting,  or  portion  thereof, 
that  concerns  internal  administrative 
matters  other  than  employment. 
Examples  of  other  internal 
administrative  matters  include 
candidates  for  appointment  to  AP,  SSC, 
and  other  subsidiary  bodies;  and  public 
deconmx  or  medical  conditions  of 
members  of  a  Council  or  its  subsidiary 
bodies.  In  deciding  whether  to  close  a 
portion  of  a  meeting  to  discuss  internal 
administrative  matters,  a  Coimcil  or 
subsidiary  body  should  take  into 
consideration  the  privacy  interests  of 
individuals  whose  conduct  or 
qualifications  may  be  discussed,  but 
also  the  interest  of  the  public  in  being 
informed  of  Coimcil  operations  and 
actions. 

(d)  Without  the  notice  required  by 
paragraph  (c)  of  this  section,  a  Council, 
SSC,  AP,  or  FIAC  may  briefly  close  a 
portion  of  a  meeting  to  discuss 
employment  or  other  internal 
administrative  matters.  The  closed 
portion  of  a  meeting  closed  without 
notice  may  not  exceed  two  hours. 

(e)  Before  closing  a  meeting  or  portion 
thereof,  a  Council  or  subsidiary  body 
should  consult  with  the  NOAA  General 
Counsel  Office  to  ensvire  that  the 
matters  to  be  discussed  fall  within  the 
exceptions  to  the  requirement  to  hold 
public  meetings  described  in  section  (c). 

(f)  Actions  that  affect  the  public, 
although  based  on  discussions  in  closed 
meetings,  must  be  taken  in  public.  For 
example,  appointments  to  an  AP  must 
be  made  in  the  public  pari  of  the 
meeting;  however,  a  decision  to  take 
disciplinary  action  against  a  Council 
employee  need  not  be  announced  to  the 
public. 

(g)  A  majority  of  the  voting  members 
of  any  Council  constitutes  a  quorum  for 
Council  meetings,  but  one  or  more  such 
members  designated  by  the  Council  may 
hold  hearings. 

(h)  Decisions  of  any  Council  are  by 
majority  vote  of  the  voting  members 
present  and  voting  (except  for  a  vote  to 
propose  removal  of  a  Council  member, 
see  50  CFR  600.230).  Voting  by  proxy  is 
permitted  only  pursuant  to  50  CFR 


600.205(b)-  An  abstention  does  not 
affect  the  unanimity  of  a  vote. 

(i)  Voting  members  of  the  Council 
who  disagree  with  the  majority  on  any 
issue  to  be  submitted  to  the  Secretary, 
including  principal  state  officials  raising 
federalism  issues,  may  submit  a  written 
statement  of  their  reasons  for  dissent.  If 
any  Coimcil  member  elects  to  file  such 
a  statement,  it  should  be  submitted  to 
the  Secretary  at  the  same  time  as  the 
majority  report. 

5.  Section  600.150  is  added  to  subpart 
B  to  read  as  follows: 

§  600.1 50    Disposition  of  records. 

(a)  Council  records  must  be  handled 
in  accordance  with  NOAA  records 
management  office  procedures.  All 
records  and  documents  created  or 
received  by  Council  employees  while  in 
active  duty  status  belong  to  the  Federal 
Government.  When  employees  leave  the 
Council,  they  may  not  take  the  original 
or  file  copies  of  records  with  them. 

(b)  [Reserved] 

6.  Section  600.155  is  added  to  subpart 
B  to  read  as  follows: 

§  600. 1 55    Freedom  of  Information  Act 
(FOIA)  requests. 

(a)  FOIA  requests  received  by  a 
Council  should  be  coordinated 
promptly  with  the  appropriate  NMFS 
Regional  Office.  The  Region  will 
forward  the  request  to  the  NMFS  FOIA 
Official  to  secure  a  FOIA  number  and 
log  into  the  FOIA  system.  The  Region 
will  also  obtain  clearance  from  the 
NOAA  General  Counsel's  Office 
concerning  initial  determination  for 
denial  of  requested  information. 

(b)  FOIA  requests  will  be  controlled 
and  documented  in  the  Region.  The 
requests  should  be  forwarded  to  the 
NMFS  FOIA  Officer  who  will  prepare 
the  Form  CD-244,  "FOIA  Request  and 
Action  Record,"  with  the  official  FOIA 
number  and  due  date.  In  the  event  the 
Region  determines  that  the  requested 
information  is  exempt  from  disclosure, 
in  whole  or  in  part,  under  the  FOIA,  the 
denial  letter  prepared  for  the  Assistant 
Administrator's  signature,  along  with 
the  "Foreseeable  Harm"  Memo  and  list 
of  documents  to  be  withheld,  must  be 
cleared  through  the  NMFS  FOIA  Officer. 
Upon  completion,  a  copy  of  the  signed 
CD-244  and  cover  letter  transmitting  the 
information,  should  be  provided  to  the 
NMFS  FOIA  Officer  and  the  NOAA 
FOIA  Officer. 

7.  Section  600.205  of  subpart  C  is 
revised  to  read  as  follows: 

§  600.205    Principal  state  officials  and  their 
designees. 

(a)  Only  a  full-time  state  employee  of 
the  state  agency  responsible  for  marine 


and/or  anadromous  fisheries  shall  be 
appointed  by  a  constituent  state 
Governor  as  the  principal  state  official 
for  purposes  of  section  302(b)  of  the 
Magnuson-Stevens  Act. 

(b)  A  principal  state  official  may  name 
his/her  designee(s)  to  act  on  his/her 
behalf  at  Council  meetings.  Individuals 
designated  to  serve  as  designees  of  a 
principal  state  official  on  a  Coimcil, 
pursuant  to  section  302Cb)(l)(A)  of  the 
Magnuson-Stevens  Act,  must  be  a 
resident  of  the  state,  and  be 
knowledgeable  and  experienced,  by 
reason  of  his  or  her  occupational  or 
other  experience,  scientific  expertise,  or 
training,  in  the  fishery  resources  of  the 
geographic  area  of  concern  to  the 
Council. 

(c)  New  or  revised  appointments  by 
state  Governors  of  principal  state 
officials,  and  new  or  revised 
designations  by  principal  state  officials 
of  their  designees(s),  must  be  delivered 
in  writing  to  the  appropriate  NMFS 
Regional  Administrator  and  the  Council 
chair  at  least  48  hours  before  the 
individual  may  vote  on  any  issue  before 
the  Council.  A  designee  may  not  name 
another  designee.  Written  appointment 
of  the  principal  state  official  must 
indicate  his  or  her  employment  status, 
how  the  official  is  employed  by  the  state 
fisheries  agency,  and  whether  the 
official's  full  salary  is  paid  by  the  state. 
Written  designation(s)  by  the  principal 
state  official  must  indicate  how  the 
designee  is  knowledgeable  and 
experienced  in  fishery  resources  of  the 
geographic  area  of  concern  to  the 
Council,  the  County  in  which  the 
designee  resides,  and  whether  the 
designee's  salary  is  paid  by  the  state. 

§600.245    [Amended] 

8.  In  §  600.245  of  subpart  C,  paragraph 
(a)  is  removed,  and  paragraphs  (b),  (c), 
and  (d)  are  redesignated  as  paragraphs 
(a),  (b),  and  (c),  respectively. 
(FR  Doc.  01-13287  Filed  5-24-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  01051 1 1 22-1 1 22-01 ;  1.0. 
031 901 C] 

RIN  0648-AN70 

Rsheries  of  the  Northeastern  United 
States;  Recreational  Measures  for  the 
Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries  Fishing  Year  2001 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  recreational 
measures  for  the  2001  summer  flounder, 
scup,  and  black  sea  bass  fisheries.  The 
implementing  regulations  for  these 
fisheries  require  NMFS  to  publish 
recreational  measures  for  the  upcoming 
fishing  year  and  to  provide  an 
opportunity  for  public  comment.  The 
intent  of  these  measures  is  to  prevent 
overfishing  of  the  summer  flounder, 
scup,  and  black  sea  bass  resources. 
DATES:  Fhiblic  comments  must  be 
received  on  or  before  June  11,  2001. 
ADDRESSES:  Comments  on  the  proposed 
recreational  specifications  should  be 
sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  Northeast  Region, 
NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298. 

Copies  of  supporting  documents  used 
by  the  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Monitoring  Committees 
and  of  the  Environmental  Assessment, 
Regulatory  Impact  Review,  Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA)  are  available  from  Daniel 
Furlong,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
Room  2115,  Federal  Building,  300  South 
Street,  Dover,  DE  19901-6790.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http://www.nero.nmfs.gov/ro/doc/ 
nero.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferreira,  Fishery  Management 
Specialist,  (978)  281-9103,  fax  (978) 
281-9135,  e-mail 
allison  .feiTeira@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fishery  Management  Plan  for 
Summer  Flounder.  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  and  its 
implementing  regulations  (50  CFR  part 


648,  subparts  G,  H,  and  I)  describe  the 
process  for  specifying  annual 
recreational  measures.  The  FMP  has 
established  Monitoring  Committees 
(Committees)  for  each  of  the  three 
fisheries,  consisting  of  representatives 
fi-om  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission), 
the  Mid-Atlantic  Fishery  Management 
Council  (Council),  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils,  and  NMFS.  The  FMP  and  its 
implementing  regulations  require  the 
Committees  to  review  annually 
scientific  and  other  relevant 
information,  and  to  recommend 
measures  necessary  to  achieve  the 
recreational  harvest  limits  established 
for  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries.  The  FMP  limits 
these  measures  to  minimum  fish  sizes, 
possession  limits,  and  closed  seasons. 
The  Council's  Demersal  Species 
Comndttee  and  the  Commission's 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Board  (Board)  then  consider  the 
Committees'  recommendations  and  any 
public  commient  in  making  their 
recommendations  to  the  Council  and 
the  Commission,  respectively.  The 
Council  then  reviews  the 
recommendations  of  the  Demersal 
Species  Committee,  makes  its  own 
decision,  and  forwards  its 
recommendation  to  NMFS. 

For  several  reasons  the  rulemaking 
process  that  would  have  established 
recreational  measures  for  these  fisheries 
for  the  year  2000  was  not  completed. 
NMFS  published  proposed  measures  for 
summer  flounder  and  black  sea  bass  on 
August  16,  2000  (65  FR  49959)  with 
comments  accepted  through  September 
15,  2000.  In  the  meantime,  the  Council 
had  met  in  August  2000  to  begin  the 
process  for  the  fishing  year  that  began 
January  1,  2001.  NMFS  determined  that 
publication  of  measures  for  2000  so  late 
in  the  year  would  provide  no 
conservation  benefit  and  could  create 
confusion;  therefore,  NMFS  did  not 
publish  a  final  rule. 

Final  specifications  for  the  2001  scup 
and  black  sea  bass  fisheries  were 
published  at  66  FR  12902,  March  1, 
2001,  and  for  the  summer  flounder 
fishery  at  66  FR  16151,  March  23,  2001. 
These  specifications  included  a 
coastwide  recreational  harvest  limit  of 
7.16  million  lb  (3.25  million  kg)  for 
summer  flounder,  1.77  million  lb  (0.803 
million  kg)  for  scup,  and  3.148  million 
lb  (1.43  million  kg)  for  black  sea  bass. 
Those  specifications  did  not  establish 
recreational  measures  since  final 
recreational  catch  data  were  not 
available  when  the  Council  made  its 
recreational  harvest  limit 
recommendation  to  NMFS. 


■  Summer  Flounder 

The  final  specifications  established  a 
Total  Allowable  Landings  (TAL)  for 
siunmer  flounder  of  17.91  million  lb 
(8.125  million  kg),  consistent  with  the 
emergency  action  taken  on  August  2, 
2000  (65  FR  47648).  in  response  to  the 
April  25,  2000,  Court  Order  in  NRDC\. 
Daley.  The  specifications  divided  the 
summer  flounder  TAL  intqra 
commercial  quota  of  10.75  million  lb 
(4.877  million  kg)  and  a  recreational 
harvest  limit  of  7.16  million  lb  (3.248 
million  kg). 

Although  NMFS  did  not  publish  final 
Federal  recreational  measures  for  2000, 
most  of  the  coastal  states  from  Maine 
through  North  Carolina,  acting  undep 
the  Commission's  Interstate  Fishery 
Management  Plan  (IFMP),  implemented 
a  15.5-inch  (39.37-cm)  total  length  (Tl.) 
minimum  fish  size,  an  8-fish  possession 
limit,  and  an  open  season  from  May  10 
through  October  2.  Despite  these 
measures,  2000  Marine  Recreational 
Statistics  Survey  (MRFSS)  data  project 
recreational  summer  flounder  landings 
to  be  15.63  million  lb  (7.09  million  kg), 
or  more  than  double  the  established 
recreational  harvest  limit  of  7.41  million 
lb  (3.36  million  kg)  for  2000.  Assuming 
recreational  fishing  effort  in  2001  will 
be  similar  to  2000,  the  recreational 
measures  need  to  reduce  summer 
flounder  recreational  landings  in  2001 
by  approximately  54  percent  to  achieve 
this  recreational  harvest  limit. 
Therefore,  the  recreational  measures 
need  to  further  constrain  the 
recreational  summer  flounder  harvest  in 
2001. 

In  a  meeting  held  on  April  3,  2001, 
with  NMFS,  environmental  groups,  and 
other  stakeholders,  the  Commission 
adopted  a  summer  flounder  quota 
consistent  with  the  emergency  action.  In 
addition,  the  Commission's  Summer 
Flounder  Board  chose  to  calculate  the 
reduction  needed  in  2001  based  on  an 
average  of  recreational  landings  for  the 
past  3  years  (1998-2000),  rather  than  on 
estimated  2000  landings  (15.63  million 
lb  (7.09  million  kg)).  By  basing  the  2001 
reductions  on  this  3-year  average  of 
12.16  million  lb  (5.52  million  kg),  the 
Commission  will  enact  measures  to 
achieve  a  41-percent,  as  opposed  to  a 
48-percent,  reduction  in  recreational 
landings. 

The  Council  recommended  the 
following  measures  to  NMFS  at  its 
December  12-14,  2000,  meeting  to 
achieve  its  7.16  million-lb  (3.248 
million-kg)  harvest  limit:  A  15.5-inch 
(39.27-cm)  minimum  fish  size,  a  3-fish 
possession  limit,  and  an  open  season 
from  May  25  through  September  4  (i.e., 
a  closed  season  from  January  1  through 
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May  24  and  from  September  5  through 
December  31).  These  measures  should 
reduce  recreational  landings  by 
approximately  53  percent,  assuming 
they  are  complied  with  85  percent  of  the 
time. 

Scup 

NMFS  did  not  issue  final  recreational 
measures  for  scup  in  2000.  On  January 
12,  2000,  the  Coxmcil  submitted  its 
recommended  annual  recreational 
measures  for  scup  to  NMFS.  The 
Council's  submission  included 
proposed  scup  measures  of  a  7-inch 
(17.7&-cm)  TL  minimum  fish  size,  a  50- 
fish  possession  limit,  and  no  closed 
season  for  2000.  After  careful  review, 
NMFS  rejected  the  Coimcil's  proposed 
scup  measiu«s  on  March  10,  2000, 
because  the  Council's  submission 
indicated  the  proposed  scup  measures 
woidd  result  in  landings  in  excess  of  the 
recreational  harvest  limit  established  for 
2000.  The  Council  did  not  submit 
revised  measiues  for  scup. 

Although  NMFS  rejected  the 
proposed  scup  measiues  submitted  by 
the  Council,  many  coastal  states  from 
Maine  to  North  Carolina  implemented 
these  measures  under  the  Commission's 
IFMP.  MRFSS  data  project  2000 
recreational  scup  landings  to  be  5.197 
million  lb  (2.357  million  kg],  or  more 
than  foiu  times  greater  than  the 
recreational  harvest  limit  established  for 
2000  (1.24  million  lb  (0.56  million  kg)). 
Assuming  recreational  effort  in  2001  is 
the  same  as  2000,  the  recreational 
measures  need  to  reduce  scup 
recreational  landings  in  2001  by 
approximately  66  percent  to  achieve  the 
recreational  harvest  limit  for  2001. 

At  its  January  23-24,  2001,  meeting, 
the  Commission  voted  to  calculate  the 
reduction  needed  in  2001  based  on  an 
average  of  recreational  scup  landings  for 
the  past  3  years  (1998-2000),  rather  than 
on  estimated  2000  landings  (5.197 
million  lb  (2.357  million  kg)).  By  basing 
the  2001  reductions  on  this  3-year 
average  of  2.657  million  lb  (1.205 
million  kg),  the  Commission  will  enact 
measiues  to  achieve  about  a  33-percent, 
as  opposed  to  a  66-percent,  reduction  in 
recreational  landings. 

At  its  December  12-14,  2000,  meeting, 
.  the  Council  recommended  the  following 
recreational  measures  for  scup  to 
achieve  the  recreational  harvest  limit:  A 
9-inch  (22.86  cm)  TL  minimum  fish 
size,  a  50-fish  possession  limit,  and  an 
open  season  from  August  15  through 
October  31  (i.e.,  a  closed  season  irom 
January  1  through  August  14  and  from 
November  1  through  December  31). 
These  measures  should  reduce 
recreational  scup  landings  by 
approximately  60  percent,  assuming 


they  are  complied  with  85  percent  of  the 
time. 

Black  Sea  Bass 

The  final  specifications  for  2001  for 
black  sea  bass  established  a  recreational 
harvest  limit  of  3.15  million  lb  (1.43 
million  kg),  the  same  as  for  2000. 
MRFSS  data  project  2000  black  sea  bass 
landings  to  be  4.291  miUion  lb  (1.95 
million  kg),  or  36  percent  greater  than 
the  harvest  limit  established  for  2000. 
Assuming  recreational  effort  in  2001  is 
similar  to  2000.  the  recreational 
measures  need  to  reduce  black  sea  bass 
recreational  landings  by  approximately 

27  percent  to  achieve  the  harvest  limit 
established  for  2001. 

At  its  December  12-14.  2000,  meeting, 
the  Council  recommended  the  following 
measures  to  NMFS  to  achieve  the 
recreational  harvest  limit:  An  11 -inch 
(27.94-cm)  TL  minimum  fish  size,  a  25- 
fish  possession  limit,  and  an  open 
season  from  January  1  through  February 

28  and  from  May  10  through  December 
31  (i.e.,  a  closed  season  from  March  1 
through  May  9).  At  this  meeting,  the 
Commission's  Black  Sea  Bass  Board 
recommended  the  same  measures  to  the 
Commission.  These  measures  should 
reduce  black  sea  bass  landings  by 
approximately  26  percent  in  2001, 
assuming  they  are  complied  with  85 
percent  of  the  time. 

Classification    » 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Council  and  NMFS  prepared  an 
IRFA  that  describes  the  economic 
impact  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  A  copy  of 
the  complete  IRFA  can  be  obtained  from 
the  Northeast  Regional  Office  of  NMFS 
(see  ADDRESSES)  or  via  the  Internet  at 
http://www.nero.nmfs.gov/ro/doc/ 
nero.html.  A  summary  of  the  analysis 
follows: 

This  preamble  includes  a  description 
of  the  action,  why  it  is  being  considered, 
and  the  legal  basis  for  this  action.  This 
proposed  rule  does  not  duplicate, 
overlap,  or  conflict  with  odier  Federal 
rules. 

The  Council's  IRFA  analysis 
examined  the  economic  impacts  of  three 
alternative  sets  of  recreational 
management  measures  for  the  summer 
flounder,  scup,  and  black  sea  bass 
fisheries:  A  preferred  alternative  and 
two  non-preferred  alternatives.  The 
preferred  alternative  consists  of  the 
measures  recommended  by  the  Council 
for  the  summer  flounder,  scup  and  black 
sea  bass  fisheries  and  is  included  in  this 
proposed  rule.  Non-preferred 
Alternative  1  consists  of  measures 


recommended  by  the  Monitoring 
Committees  for  summer  flounder  and 
scup  and  of  a  restrictive  set  of 
alternative  black  sea  bass  measures. 
Non-preferred  Alternative  2  would 
maintain  2000  measures  for  all  three 
fisheries  (status-ouo). 

The  category  of  small  entities  likely  to 
be  affected  by  this  action  are  party/ 
charter  vessels  harvesting  summer 
flounder,  scup,  and/ or  black  sea  bass. 
This  action  could  affect  any  party/ 
charter  vessel  holding  a  Federal  permit 
for  summer  flounder,  scup,  and/or  black 
sea  bass,  regardless  of  whether  they  are 
fishing  in  Federal  or  in  state  waters.  The 
Council  estimates  that  the  proposed 
measures  could  affect  694  vessels  with 
a  Federal  charter/party  permit  for 
summer  flounder,  scup  and/ or  black  sea 
bass.  Only  364  of  these  vessels  reported 
actively  participating  in  the  recreational 
summer  flounder,  scup,  and/or  black 
sea  bass  fisheries  in  1999. 

The  Council's  analysis  assessed 
various  management  measures  from  the 
standpoint  of  determining  the  changes 
in  revenue  on  party /charter  vessels. 
Since  data  on  costs  and  revenues  were 
not  available,  the  analysis  estimated 
revenues  for  party/charter  vessels 
participating  in  the  summer  flounder, 
scup  and/or  black  sea  bass  fisheries  by 
employing  various  assumptions.  The 
Council  analyzed  the  effects  of  measures 
by  employing  quantitative  approaches 
to  the  extent  possible.  Where 
quantitative  data  were  not  available,  the 
Council  conducted  qualitative  analysis. 

Projected  MRFSS  data  indicate  that  an 
estimated  1.626  million  trips  were  taken 
by  anglers  aboard  party/charter  vessels 
in  2000  in  the  Northeast  Region.  The 
summer  flounder  recreational  measures 
proposed  under  the  preferred  alternative 
for  the  2001  fishing  year  would  have 
affected  about  2.64  percent  of  those  trips 
in  2000.  Specifically,  42,916  angler  trips 
taken  aboard  party/charter  vessels  in 
2000  landed  at  least  one  summer 
flounder  that  was  smaller  than  15.5 
inches  (39.7  cm)  TL,  or  landed  more 
than  3  summer  flounder,  or  landed  at 
least  one  summer  flounder  during  the 
proposed  closed  season  (January  1  to 
May  24  and  September  5  to  December 
31).  Assuming  that  angler  effort  and 
catch  rates  in  2001  are  similar  to  2000, 
the  analysis  projects  the  proposed 
reduction  in  the  summer  flounder 
possession  limit  and  extension  of  the 
closed  season  to  affect  approximately 
2.64  percent  of  the  party/charter  fishing 
effort  in  2001.  The  analysis  estimates 
vessel  revenues  associated  with  these 
trips  by  multiplying  the  number  of 
potentially  affected  trips  in  2001 
(42,916)  by  the  average  fee  paid  by 
anglers  in  the  Northeast  region  ($39.09). 
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The  average  party/charter  fee  for  2001  is 
based  on  the  average  fee  paid  by  anglers 
in  1998  calculated  from  information 
collected  through  an  economic 
supplement  to  the  NMFS  MRFSS.  As  a 
result,  total  potential  revenue  loss  could 
be  up  to  $1,677,586  (42,916  x  $39.09). 
Assuming  the  same  number  of  party/ 
charter  vessels  that  participated  in  1999 
(318  vessels)  would  also  participate  in 
the  summer  flounder  fishery  in  2001, 
the  average  potential  revenue  loss  per 
vessel  for  the  preferred  alternative  could 
be  up  to  $5,275  ($1,677,586/318). 

Under  the  first  non-preferred  summer 
flounder  alternative  (16-inch  minimum 
fish  size,  3-fish  possession  limit,  and  an 
open  season),  the  analysis  estimated 
that  2.72  percent  of  trips  aboard  party/ 
charter  vessels  would  be  affected, 
assuming  angler  effort  and  catch  rates  in 
2001  are  similar  to  2000.  Specifically, 
the  analysis  projects  44,216  angler  trips 
taken  aboard  party/charter  vessels  in 
2001  to  land  at  least  one  summer 
flounder  smaller  than  16  inches  (40.64 
cm)  TL,  land  more  than  3  summer 
flounder,  or  land  at  least  one  summer 
flounder  during  the  proposed  closed 
season  (January  1  to  May  1 7  and 
September  15  to  December  31).  Total 
party/charter  revenues  associated  with 
these  trips  are  estimated  to  be 
$•1,728,403  (44,216  x  $39.09).  Assuming 
the  same  number  of  party/charter 
vessels  will  participate  in  the  2001 
summer  flounder  fishery  that 
participated  in  1999  (318  vessels),  the 
average  potential  revenue  loss  per  vessel 
for  the  first  non-preferred  alternative 
could  be  up  to  $5,435  ($1,728,403 
divided  by  318). 

Losses  of  this  magnitude  (as  estimated 
for  the  preferred  and  first  non-preferred 
alternatives)  are  unlikely  to  occur,  given 
that  anglers  will  continue  to  have  the 
ability  to  engage  in  catch  and  release 
fishing  for  summer  flounder  and  that 
numerous  alternative  target  species  are 
available  to  anglers.  Unfortunately,  very 
little  information  is  available  to 
empirically  estimate  how  sensitive  the 
affected  party/charter  boat  anglers  might 
be  to  the  proposed  regulations.  In 
addition,  only  7.3  percent  of 
recreational  summer  flounder  landings 
c»me  from  the  Exclusive  Economic 
Zone  (EEZ).  Federal  measures  apply  to 
federally  permitted  vessels  wherever 
they  fish.  However,  the  states,  through 
the  Commission,  will  likely  implement 
different  measures  for  summer  flounder, 
since  the  Commission  has  adopted  a 
"target"  that  is  a  smaller  percent 
reduction  in  landings  in  2001 
(compared  to  2000)  than  that  adopted  by 
the  Council  for  2001.  Given  these 
factors,  the  demand  for  recreational 
party/charter  trips  targeting  summer 


flounder  should  not  be  significantly 
affected  by  the  preferred  and  first  non- 
preferred  alternatives.  Thus,  the 
monetary  impacts  per  vessel  should  be 
considerably  lower  than  estimated 
above. , 

The  second  non-preferred  summer 
flounder  alternative  maintains  the  status 
quo  at  a  15.5-inch  (39.37  cm)  TL 
minimum  fish  size,  an  8-fish  possession 
limit,  and  an  open  season  from  May  10 
to  October  2.  Although  NMFS  did  not 
publish  a  final  rule  implementing  these 
measures,  most  of  the  coastal  states  from 
Maine  to  North  Carolina  implemented 
these  measures  in  2000.  Assuming  that 
angler  effort  in  2001  is  similar  to  that  in 
2000  and  that  catch  rates  remain 
constant,  this  alternative  would  not 
affect  any  additional  recreational  fishing 
trips  for  summer  flounder  in  2001. 

For  scup,  the  analysis  projected  that 
the  preferred  2001  recreational 
measures  would  affect  approximately 
1.44  percent  of  the  total  angler  trips 
taken  aboard  party/charter  vessels  in 
2001,  assuming  catch  rates  and  angler 
effort  in  2001  are  similar  to  those  in 

2000.  Specifically,  the  analysis 
projected  23,409  angler  trips  taken 
aboard  party/charter  vessels  in  2001  to 
land  at  least  one  scup  that  is  smaller 
than  9  inches  (22.86  cm)  TL,  land  more 
than  50  scup,  or  land  at  least  one  scup 
during  the  proposed  closed  season 
(January  1  to  August  14  and  November 
1  to  December  31).  The  analysis 
estimated  vessel  revenues  associated 
with  these  trips  by  multiplying  the 
average  fee  paid  by  anglers  in  Northeast 
region  ($39.09)  by  the  affected  trips 
(23,409).  Thus,  party/charter  vessels 
could  lose  total  revenues  up  to  $915,058 
(23,409  X  $39.09)  as  a  result  of  the 
preferred  management  measures. 
Analysis  of  Northeast  logbook  data  for 
1999  indicated  that  126  party/charter 
vessels  participated  in  the  scup  fishery. 
Assuming  that  the  same  number  of 
vessels  participate  in  the  scup  fishery  in 

2001,  the  average  potential  revenue  loss 
per  vessel  for  the  preferred  alternative 
could  be  up  to  $7,262  ($915,058  divided 
by  126). 

The  analysis  projects  that 
management  measures  proposed  under 
the  first  non-preferred  alternative  for 
scup  would  affect  approximately  1.4 
percent  of  the  total  angler  trips  taken 
aboard  party /charter  boats  in  2001, 
assuming  that  catch  rates  and  angler 
effort  in  2001  are  similar  to  those  in 
2000.  Specifically,  the  analysis  projects 
that  22.898  angler  trips  taken  aboard 
party  charter  vessels  in  2001  would  land 
at  least  one  scup  that  is  smaller  than  9 
inches  (22.86  cm)  TL,  land  more  than  15 
scup,  or  land  at  least  one  scup  during 
the  proposed  closed  season  (January  1  to 


June  30  and  September  30  to  December 
31).  Total  party/charter  revenues 
associated  with  these  trips  are  estimated 
to  be  $895,083  (22,898  x  $39.09). 
Assuming  the  same  number  of  party/ 
charter  vessels  will  participate  in  the 
2001  scup  fishery  that  participated  in 

1999  (126  vessels),  the  average  potential 
revenue  loss  per  vessel  for  the  first  non- 
preferred  altemative'could  be  up  to 
$7,104  ($895,083  divided  by  126). 

Losses  of  this  magnitude  (as  estimated 
for  the  preferred  and  first  non-preferred 
alternatives)  are  unlikely  to  occur  for 
the  same  reasons  noted  earlier  for 
sununer  flounder  (catch  and  release, 
alternative  species).  Furthermore,  the 
states,  through  the  Commission,  will  be 
implementing  alternative  measures  for 
scup.  The  Commission  voted  to  enact 
measures  to  reduce  scup  landings  by 
only  33  percent  based  on  average 
landings  over  the  past  3  years  at  its 
January  23-24,  2001,  meeting.  While  a 
larger  portion  of  the  recreational  scup 
fishery  occurs  in  the  EEZ  than  in  the 
case  of  summer  flounder,  recreational 
fishermen  catch  only  13.4  percent  of 
recreational  scup  landings  from  the 
EEZ.  Given  these  factors,  the  demand 
for  recreational  party /charter  trips 
targeting  scup  should  not  be 
significantly  affected  by  the  preferred 
and  first  non-preferred  alternatives. 
Thus,  the  monetary  impacts  per  vessel 
should  be  considerably  lower  than 
estimated  above. 

The  second  non-preferred  alternative 
for  scup  maintains  the  status  quo  at  a 
50-fish  possession  limit,  a  7-inch  (17.78 
cm)  TL  minimum  fish  size,  and  no 
closed  season.  Although  NMFS  did  not 
publish  a  final  rule  implementing  these 
measures,  most  of  the  coastal  states  from 
Maine  to  North  Carolina  implemented 
these  measures  in  2000.  Assuming  that 
angler  effort  in  2001  is  similar  to  Uiat  in 

2000  and  that  catch  rates  remain 
constant,  the  second  non-preferred 
alternative  would  not  affect  any 
additional  recreational  fishing  trips  for 
scup  in  2001 . 

For  black  sea  bass,  the  analysis 
estimated  that  0.09  percent  of  the  trips 
aboard  party/charter  vessels  in  2000 
(1.626  million  trips)  would  have  been 
affected  by  the  preferred  2001 
recreational  measures,  assuming  catch 
rates  and  angler  effort  in  2001  are 
similar  to  those  in  2000.  In  other  words, 
the  analysis  projects  that  1 ,463  angler 
trips  aboard  party/charter  vessels  in 

2001  would  land  at  least  one  black  sea 
bass  that  is  smaller  than  1 1  inches 
(27.94  cm)  TL,  land  more  than  25  black 
sea  bass,  or  land  at  least  one  black  sea 
bass  during  the  proposed  closed  season 
(March  1  through  May  9).  The  analysis 
determined  total  party/charter  vessel 
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revenues  associated  with  these  trips  by 
multiplying  the  number  of  potentially 
affected  trips  in  2001  (1,463)  by  the 
average  fee  paid  by  anglers  ($39.09). 
Thus,  adoption  of  the  preferred 
Management  measures  could  reduce 
total  party/charter  vessel  revenues  by  up 
to  $57,189  (1,463  x  $39.09).  Analysis  of 
Northeast  logbook  data  indicated  that 
261  party/charter  vessels  participated  in 
the  recreational  black  sea  bass  fishery  in 
1999.  Assuming  the  same  nimiber  of 
vessels  will  participate  in  this  fishery  in 
2001,  the  average  potential  revenue  loss 
per  vessel  for  the  preferred  alternative 
could  be  up  to  $219  ($57,189  divided  by 
261). 

Under  the  first  non-preferred  black 
sea  bass  alternative,  the  analysis 
estimated  that  0.83  percent  of  the  trips 
aboard  party/charter  vessels  in  2000 
would  have  been  affected  by  these 
measures  in  2001 ,  assimiing  catch  rates 
and  angler  effort  in  2001  are  similar  to 
those  in  2000.  In  other  words,  the 
analysis  projects  that  13,492  angler  trips 
taken  aboard  party/charter  vessels  in 
2001  would  land  at  least  one  black  sea 
bass  that  is  smaller  than  10  inches  (25.4 
cm)  TL,  land  more  than  15  black  sea 
bass,  or  land  at  least  one  black  sea  bass 
during  the  proposed  closed  season 
(January  1  through  May  31  and 
November  25  through  December  31). 
The  analysis  determined  total  party/ 
charter  vessel  revenues  associated  with 
these  trips  to  be  $527,402  (13,492  x 
261).  Assuming  the  same  nimiber  of 
vessels  will  participate  in  the  black  sea 
bass  fishery  in  2001  as  in  2000  (261 
vessels),  the  average  potential  revenue 
loss  per  vessel  for  the  first  non-preferred 
alternative  could  be  up  to  $2,021 
($527,402  divided  by  261). 

Losses  of  this  magnitude  (as  estimated 
for  the  preferred  and  first  non-preferred 
alternatives)  are  unlikely  to  occur  for 
the  same  reasons  noted  earlier  for 
summer  flounder  (catch  and  release, 
alternative  species). 

The  second  non-prpferred  alternative 
for  black  sea  bass  maintains  the  status 
quo  at  a  10-inch  (25.4  cm)  TL  minimiun 
fish  size  with  no  size  or  possession 
limits.  Although  NMFS  did  not  publish 
a  final  rule  implementing  these 
measures,  most  coastal  states  from 
Maine  to  North  Carolina  implemented 
these  measures  in  2000.  Assuming 
angler  effort  in  2001  is  similar  to  that  in 
2000  and  catch  rates  remain  constant, 
the  second  non-preferred  alternative 
would  not  affect  any  additional 
recreational  fishing  trips  for  black  sea 
bass  in  2001. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements 


Dated:  May  19.  2001. 

William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.14,  paragraphs  (a)(80)  and 
(u)(2)  are  revised  to  read  as  follows: 

§648.14    Prohibitions. 

(a)  *  *  * 

(80)  Possess  scup  in  or  harvested  from 
the  EEZ  north  of  35°15.3'  N.  lat.  in  an 
area  closed,  or  befope  or  after  a  season 
established  pursuant  to  §648.122,  or  in 
excess  of  the  possession  limit 
established  pursuant  to  §  648.125. 
***** 

(u)  *  *  * 

(2)  Possess  black  sea  bass  in  other 
than  a  box  specified  in  §  648.145  (d)lf 
fishing  with  nets  having  mesh  that  does 
not  meet  the  minimum  mesh-size 
requirement  specified  in  §648.144  (a). 
***** 

3.  Section  648.102  is  revised  to  read 
as  follows: 

§648.102    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §  648.4  (a)(3) 
and  fishermen  subject  to  the  possession 
limit  may  fish  for  summer  flounder  only 
from  May  25  through  September  4.  This 
time  period  may  be  adjusted  pursuant  to 
the  procedures  in  §  648.100. 

4.  In  §  648.103,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  648.1 03    IMinimum  fish  sizes. 

***** 

(b)  The  minimum  size  for  summer 
flounder  is  15.5  inches  (39.37  cm)  TL 
for  all  vessels  that  do  not  qualify  for  a 
moratorium  permit,  and  party  boats 
holding  a  moratorium  permit  if  fishing 
with  passengers  for  hire  or  carrying 
more  than  five  crew  members,  or  charter 
boats  holding  a  moratorium  permit  if 
fishing  with  more  than  three  crew 
members. 
***** 

5.  In  §648.105,  paragraph  (a)  is 
revised  to  read  as  follows; 

§648.105    Possession  restrictions. 

(a)  No  person  shall  possess  more  than 
three  siunmer  flounder  in,  or  harvested 
from  the  EEZ  unless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 


issued  a  summer  flounder  moratorium 
permit,  or  is  issued  a  summer  flounder 
dealer  permit.  Persons  aboard  a 
commercial  vessel  that  is  not  eligible  for 
a  summer  flounder  moratorium  permit 
are  subject  to  this  possession  limit.  The 
owner,  operator,  and  crew  of  a  charter 
or  party  boat  issued  a  summer  flounder 
moratorium  permit  are  subject  to  the 
possession  limit  whan  carrying 
passengers  for  hire  or  when  carrying 
more  than  five  crew  members  for  a  party 
boat,  or  more  than  three  crew  members 
for  a  charter  boat.  This  possession  limit 
may  be  adjusted  pursuant  to  the 
procedures  in  §  648.100.     i 
***** 

6.  In  §  648.122,  revise  the  section 
heading  and  add  paragraph  (g)  to  read 
as  follows: 

§  648. 1 22    Tints  and  area  restrictions. 

***** 

(g)  Time  restrictions.  Vessels  that  are 
not  eligible  for  a  moratorium  permit 
under  §  648.4  (a)(6)  and  fishermen 
subject  to  the  possession  limit  may  fish 
for  scup  from  August  15  through 
October  31.  This  time  period  may  be 
adjusted  pursuant  to  the  procedures  in 
§648.120. 

7.  In  §648.124,  paragraph  (b)  is 
revised  to  read  as  follows: 

§648.124    Minimum  fish  sizes. 

***** 

(b)  The  minimum  size  for  scup  is  9 
inches  (22.9  cm)  TL  for  all  vessels  that 
do  not  have  a  moratorium  permit,  or  for 
party  and  charter  vessels  that  are  issued 
a  moratorium  permit  but  are  fishing 
with  passengers  for  hire,  or  carrying 
more  than  three  crew  members  if  a 
charter  boat,  or  more  than  five  crew 
members  if  a  party  boat. 


8.  hi  §  648.125,  paragraph  (a)  is 
revised  to  read  as  follows: 

§648.125    Possession  limit. 

(a)  No  person  shall  possess  more  than 
50  scup  in,  or  harvested  from  the  EEZ 
unless  that  person  is  the  owner  or 
operator  of  a  fishing  vessel  issued  a 
scup  moratoriimi  permit,  or  is  issued  a 
scup  dealer  permit.  Persons  aboard  a 
commercial  vessel  that  is  not  eligible  for 
a  scup  moratorium  permit  are  subject  to 
this  possession  limit.  The  owner, 
operator,  and  crew  of  a  charter  or  party 
boat  issued  a  scup  moratorium  permit 
are  subject  to  the  possession  limit  when 
carrying  passengers  for  hire  or  when 
carrying  more  than  five  crew  members 
for  a  party  boat,  or  more  than  three  crew 
members  for  a  charter  boat.  This 


possession  limit  may  be  adjusted 
pursuant  to  the  procedures  in  §648.120. 

*    I     *        *        *        * 

%  Section  648.142  is  revi 
as  follows: 


revised  to  read 


§648.142    Time  restrictions. 

Vessels  that  are  not  eligible  for  a 
moratorium  permit  under  §  648.4  (a)(7) 
and  fishermen  subject  to  the  possession 
limit  may  not  fish  for  black  sea  bass 
from  March  1  through  May  9.  This  time 
period  may  be  adjusted  pursuant  to  the 
procedures  in  §  648.140. 

10.  In  §  648.143,  the  first  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§648.143    IMinimum  sizes. 

***** 

(b)  The  minimum  size  for  black  sea 
bass  is  11  inches  (27.94  cm)  TL  for  all 
vessels  that  do  not  qualify  for  a 
moratorium  permit,  and  party  boats 
holding  a  moratorium  permit  if  fishing 
with  passengers  for  hire  or  carrying 
more  than  five  crew  members,  or  charter 
boats  holding  a  moratorium  permit  if 
fishing  with  more  than  three  crew 
members.  *  *  * 


11.  In  §648.145,  the  introductory 
paragraph  is  removed,  existing 
paragraphs  (a),  (b)  and  (c)  are 
redesignated  as  paragraphs  (b),(c),  and 
(d),  and  a  new  paragraph  (a)  is  added  to 
read  as  follows: 

§648.145    Possession  limft. 

(a)  No  person  shall  possess  more  than 
25  black  sea  bass  in,  or  harvested  from 
the  EEZ  unless  that  person  is  the  owner 
or  operator  of  a  fishing  vessel  issued  a 
black  sea  bass  moratorium  permit,  or  is 
issued  a  black  sea  bass  dealer  permit. 
Persons  aboard  a  commercial  vessel  that 
is  not  eligible  for  a  black  sea  bass 
moratorium  permit  are  subject  to  this 
possession  limit.  The  owner,  operator, 
and  crew  of  a  charter  or  party  boat 
issued  a  black  sea  bass  moratoriiun 
permit  are  subject  to  the  possession 
limit  when  carrying  passengers  for  hire 
or  when  carrying  more  than  five  crew 
members  for  a  party  boat,  or  more  than 
three  crew  members  for  a  charter  boat. 
This  possession  limit  may  be  adjusted 
pursuant  to  the  procediues  in  §648.140. 
***** 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010510121-1121-01;  I.D. 
01 2601 B] 

RIN  0648-AN23 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Aiaslca;  Revisions  to 
Definition  of  l.ength  Overall  of  a  Vessel 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  to  clarify  the 
definition  of  length  overall  (LOA)  of  a 
vessel.  This  would  provide 
unambiguous  guidance  to  vessel  owners 
in  determining  a  vessel's  LOA  for 
purposes  of  Federal  fisheries 
management  programs  and  to  facilitate 
NMFS"  and  the  U.S.  Coast  Guard's 
(USCG)  enforcement  of  LOA 
requirements  in  the  exclusive  economic 
zone  (EEZ)  off  Alaska.  The  action  is 
intended  to  fuilher  the  goals  and 
objectives  of  the  Fishery  Management 
Plan  (FMP)  for  Groundfish  of  the  Gulf 
of  Alaska  and  the  FMP  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area. 
DATES:  Comments  must  be  received  by 
June  25,  2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Sue  Salveson,  Assistant 
Administrator,  Sustainable  Fisheries 
Division,  NMFS,  Alaska  Region,  P.O. 
Box  21668,  Juneau,  AK  99802,  Attn: 
Lori  Gravel,  or  delivered  to  the  Federal 
Building,  Fourth  Floor,  709  West  9th 
Street,  Jimeau,  AK,  and  marked  Attn: 
Lori  Gravel.  Comments  also  may  be  sent 
via  facsimile  (fax)  to  907-586-7465. 
Comments  submitted  by  e-mail  or  the 
internet  will  not  be  accepted.  Copies  of 
the  Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (RIR/ 
IRFA)  are  available  from  from  the  same 
address  or  by  calling  the  Alaska  Region, 
NMFS,  at  907-586-7228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden  or  Jim  Hale,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
EEZ  off  Alaska  are  managed  by  NMFS 
under  the  FMPs.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  (Council)  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 


(Magnuson-Stevens  Act).  Regulations 
governing  the  Alaska  groundfish 
fisheries  appear  at  50  CFR  parts  600  and 
679.  This  proposed  action  would  clarify 
the  definition  of  vessel  LOA,  remove  the 
definitions  of  stem  and  stem,  and  add 
a  definition  for  bulwarks. 

Presently,  the  definition  of  LOA 
requires  measurement  from  the 
"foremost  part  of  the  stem"  to  the      ^ 
"aftermost  part  of  the  stem."  As 
illustrated  by  Figure  6  of  50  CFR  part 
679,  this  definition  is  intended  to  be  an 
end-to-end  measurement  of  the  vessel 
and  implicitly  include  the  bulwarks  of 
a  vessel.  For  purposes  of  commercial 
fishing  in  the  EEZ  off  Alaska,  vessel 
LOA  was  first  defined  by  the  final  mle 
implementing  the  observer  program  (55 
FR  4839,  Febmary  12,  1990).  Figure  6 
was  added  to  50  CFR  part  679  by  a 
subsequent  interpretive  mle  and 
technical  amendment  (57  FR  43621, 
September  22, 1992)  that  intended  to 
clarify  that  definition.  Although  NMFS 
does  not  explicitly  mention  the  term 
"bulwarks"  in  that  interpretive  rule/ 
technical  amendment,  the  preamble  to 
the  rule  provides  a  technical  description 
and  interpretation  of  the  term  "stem"  as 
"the  foremost  position  of  the  vessel,  a 
section  of  timber  or  cast,  forged,  or 
rolled  metal  to  which  the  sides  of  a 
vessel  are  united  at  the  fore  end"  (57  FR 
43622).  The  illustration  amended  to  the 
regulations  as  Figure  6  clearly  depicts 
the  inclusion  of  bulwarks  in  LOA 
measurement.  NMFS  intended  the 
interpretative  language  and  the 
illustration  of  Figiu^  6  to  clarify  the 
definition  of  LOA  to  include  bulwarks. 
Moreover,  NMFS  enforcement  policy 
has  always  included  in  any  LOA 
measurement  bulwarks  that  constitute 
the  foremost  or  aftermost  part  of  a 
vessel, 

NMFS  recognizes  now  that  the 
definition  of  LOA  still  requires 
clarification.  Despite  the  visual 
representation  of  bulwarks  as  part  of  the 
LOA  in  Figure  6,  the  language  of  the 
former  interpretative  rule  is  overly 
technical  and  the  terms  "stem"  and 
"stem"  remain  open  to 
misinterpretation.  This  action  would 
remove  "stem"  and  "stem"  fix)m  the 
definition  of  LOA,  add  the  term 
"bulwarks,"  and  thus  clarify  the  original 
intent  of  the  regulation  that  LOA 
measurement  be  an  end-to-end 
measurement  of  a  vessel. 

Maritime  regulations  of  other  Federal 
agencies  such  as  the  USCG  often  use 
similar  terminology  to  define  LOA. 
However,  the  terms  "foremost  part  of 
the  stem"  and  "aftermost  part  of  the 
stem"  may  or  may  not  implicitly 
include  bulwarks  in  the  definition  of 
overall  vessel  LOA.  Federal  regulators 
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define  LOA  differently  for  different 
purposes.  For  instance,  USCG 
regulations  at  46  CFR  69.203  use  LOA 
to  categorize  vessels  by  buoyant  hull 
volume,  which  cannot  include 
structures  such  as  bulwarks  that  are 
open  to  the  weather  and  thus  constitute 
no  part  of  a  vessel's  buoyant  hull 
envelope.  These  two  different  uses  of 
the  terms  "foremost  part  of  the  stem" 
and  "aftermost  part  of  the  stem"  create 
the  potential  for  confusion  and 
inconsistent  application  of  the  LOA 
measurement  by  the  regulated  public. 

For  purposes  of  managing  fisheries, 
vessel  LOA  provides  NMFS  with  one 
criterion  by  which  to  categorize  and 
manage  the  diverse  capacities  and 
capabilities  of  fishing  vessels  operating 
in  Federal  waters  off  Alaska. 
Distinguishing  vessels  by  LOA 
categories  allows  NMFS  to  assign 
harvesting  privileges  in  ways  that 
ensure  that  fishing  fleets  remain 
relatively  diversified  between  larger  and 
smaller  vessels  and  prevent  over- 
consolidation  of  fishing  privileges 
among  any  one  sector  of  the  fisheries,  as 
well  as  to  manage  the  growth  of  harvest 
capacity  in  a  fishery  and  protect  the 
historical  character  of  a  fishery  and  its 
dependent  communities. 

LOA  categories  also  allow  NMFS  to 
assess  the  relative  ability  of  fishermen  to 
afford  the  cost  of  certain  regulatory 
requirements,  such  as  those  requiring 
observer  coverage. 

Moreover,  NMFS  enforcement  officers 
and  USCG  persormel  charged  with 
monitoring  the  fisheries  for  compliance 
with  regulations  require  a  practical 
definition  of  LOA  that  will  facilitate  the 
measurement  of  LOA.  Despite  the 
difficulty  of  measuring  LOA  during 
fishing  operations,  enforcement  officers 
do  take  such  measurements  at  dockside 
or  at  sea  to  ensure  a  vessel's  compliemce 
with  regulatory  requirements,  such  as 
observer  coverage  requirements. 
Bulwarks  are  a  clearly  visible  part  of  a 
vessel's  size;  as  such,  including  them  in 
LOA  measiuement  would  make  a 
vessel's  length  easier  to  ascertain  from 
dockside  or  while  the  vessel  is  at  sea. 

For  these  reasons,  NMFS  proposes  to 
revise  the  definition  of  LOA  to 
explicitly  include  bvdwarks,  remove  the 


definitions  of  "stem"  and  "stem,"  and 
add  a  definition  of  "bulwark"  to  the 
definitions  in  50  CFR  679.2.  This  action 
would  not  require  a  vessel  owner  to 
change  the  recorded  LOAs  of  a  vessel 
already  registered  with  NMFS,  provided 
the  vessel's  LOA  accurately  reflects  the 
vessel's  end-to-end  measurement  as 
shown  in  Figure  6  of  50  CFR  part  679. 
This  figure  acciuately  depicts  the  end- 
points  of  LOA  measurement.  This  action 
would  prevent  future  misinterpretation 
of  the  regulatory  definition  of  LOA. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  IRFA  that  analyzes 
the  potential  impact  of  this  proposed 
action  on  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act.  While 
this  action  is  intended  simply  to  clarify 
the  existing  definition  of  LOA  and  thus 
prevent  any  misunderstanding  or 
equivocation  by  vessel  owners  in 
determining  a  vessel's  LOA.  Some  of  the 
1,613  vessels  currently  operating  in  the 
EEZ  off  Alaska  under  Federal  Fisheries 
Permits  may  find  their  registered  LOAs 
to  be  inconsistent  with  the  regulatory 
definition  of  LOA.  Vessels  feiiling  to 
have  correct  LOA  measurements  may 
inciu'  costs  associated  with  remeasuring 
their  LOA.  Unfortunately,  at  this  time, 
NMFS  has  insufficient  data  to  assess  the 
actual  number  of  such  vessels  affected 
in  this  manner,  but  it  believes  most 
LOAs  are  accurate. 

However,  vessels  that  are  near 
observer  coverage  thresholds,  (125  ft  or 
60  ft,  as  applicable)  may  incur 
considerable  cost  if  it  is  determined  that 
their  LOA  is  incorrect  and  that  they 
should  actually  be  subject  to  a  higher 
level  of  observer  coverage. 
Approximately  38  vessels  with  recorded 
LOA  measurements  of  124,  123,and  122 
ft  may  be  subject  to  more  stringent 
observer  requirements  if  their  LOAs  are 
actually  125  ft  or  greater.  Approximately 
156  vessels  with  LOA  measiu-ements  of 
57,  58,  and  59  ft  may  be  subject  to  more 
stringent  observer  requirements  if  their 
LOAs  are  actually  60  ft  or  greater.  Such 
vessels  could  incur  costs  of  $300/day  for 
an  observer. 


List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  May  21.  2001. 
William  T.  Hogarth, 

Deputy  Asst.  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq.;  title  II  of  Division  C, 
Pub.  L.  105-277;  Sec.  3027,  Pub.  L.  106-31, 
113  Stat.  57;  16  U.S.C.  1540  (0. 

2.  In  §679.2,  the  definition  for 
"biUwark"  is  added  in  alphabetical 
order,  the  definition  for  "length  overall 
of  a  vessel"  is  revised;  and  the 
definitions  for  "stem"  and  "stem"  are 
removed  as  follows: 


§  679.2    Definitions. 

***** 

Bulwark  means  a  section  of  a  vessel's 
side,  continued  above  the  main  deck  as 
a  protection  against  heavy  weather. 
***** 

Length  overall  (LOA)  of  a  vessel 
means  the  centerline  longitudinal 
distance,  rounded  to  the  nearest  foot, 
measiu'ed  between: 

(1)  The  outside  foremost  part  of  the 
vessel  visible  above  the  waterline, 
including  bulwarks,  but  excluding 
bowsprits  and  similar  fittings  or 
attachments,  and 

(2)  The  outside  aftermost  part  of  the 
vessel  visible  above  the  waterline, 
including  bulwarks,  but  excluding 
rudders,  outboard  motor  brackets,  and 
similar  fittings  or  attachments  (see 
Figure  6  to  this  part;  see  also  maximum 
LOA,  original  qualifying  LOA,  and 
reconstruction). 
***** 

(FR  Doc.  01-13289  Filed  5-24-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Game  Range  (Vegetation  Management 
Project),  Lolo  National  Forest,  Sanders 
County,  MT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environnental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  vegetation 
treatment  through  prescribed  burning, 
timber  harvest,  reforestation, 
precommercial  thinning,  and  noxious 
weed  spraying  in  the  Maier  Gulch, 
Weber  Gulch,  Dry  Gulch  and  Ashley 
Creek  drainages  (herein  referred  to  as 
the  Game  Range  project).  The  9400-acre 
project  area  is  located  northeast  of 
Thompson  Falls  from  the  mouth  of 
Thompson  River  to  Squaw  Creek.  About 
half  of  the  area  proposed  for  vegetation 
treatment  is  within  the  Cube  Iron-Silcox 
Inventoried  Roadless  Area.  The 
southwest  analysis  area  boundary  is 
adjacent  to  private  lands  that  interface 
the  Thompson  Falls  commimity. 

Game  Range  is  a  joint  planning, 
analysis  and  implementation  project  for 
ecosystem  management  of  Lolo  National 
Forest  land  and  State  lands 
administered  by  Montana  Department  of 
Fish  Wildlife  and  Parks. 

The  proposed  actions  of  prescribed 
burning,  timber  harvest,  reforestation, 
precommercial  thinning,  and  noxious 
weed  treatment  are  being  considered 
together  because  they  represent  either 
cormected  or  cumulative  actions  as 
defined  by  the  Council  on 
Environmental  Quality  (40  CFR 
1508.25).  This  EIS  will  tier  to  the  Lolo 
National  Forest  Plan  Final  EIS  (April, 
1986). 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  Jime  25,  2001. 


ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to  Lisa 
Krueger,  District  Ranger,  Plains/ 
Thompson  Falls  Ranger  District,  Lolo 
National  Forest,  P.O.  Box  429,  Plains, 
and  Montana,  59859. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Yurczyk,  EIS  Team  Leader, 
Plains/Thompson  Falls  Ranger  District, 
Lolo  National  Forest,  Phone  (406)  826- 
4313. 

SUPPLEMENTARY  INFORMATION:  The  Game 
Range  project  area  is  within  T21N, 
R28W;  T21N,  R29W;  T22N.  R29W; 
PMM. 

Purpose  and  Need  of  Proposed 
Activities 

The  purpose  of  the  proposed  activities 
is  to  improve  ecosystem  health  through 
(1)  reducing  the  risk  of  severe  wildlife 
by  reducing  fuel  loading;  (2)  improving 
big  game  winter  range  by  prescribed 
burning  to  stimulate  forage  production; 
(3)  improving  old  growth  by  restoring 
historically  more  open  stand  conditions; 
and  (4)  reducing  noxious  weed  presence 
by  direct  control  and  enhancement  of 
native  vegetation.  Prescribed  burning, 
timber  harvest,  precommercial  thinning, 
planting  and  herbicide  application 
would  be  used  to  achieve  these 
conditions.  Timber  harvest  is  proposed 
on  approximately  1740  acres  of  forested 
land  that  has  been  designated  as 
suitable  for  timber  management  by  the 
Lolo  National  Forest  Plan. 

The  Lolo  National  Forest  Plan 
provides  the  overall  guidance  for 
management  activities  in  the  project 
area  through  its  goals,  objectives, 
standards  and  guidelines,  and 
Management  Area  direction.  The  need 
for  these  proposed  actions  is  to  alter 
current  trends  in  the  forest  condition 
and  to  regulate,  over  time,  changes  in 
vegetative  cover  which  could  adversely 
affect  forest  health,  fuel  build  up, 
watershed  stability,  wildlife  habitat,  or 
timber  commodity  potential  while 
continuing  to  provide  recreation  uses. 
Timber  harvest  will  help  support  the 
economic  structure  of  local 
commimities  while  contributing  to  the 
regional  timber  supply. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "No  Action"  alternative,  in 
which  none  of  the  proposed  activities 
would  be  implemented.  Additional 


alternatives  will  examine  varying  levels 
and  locations  for  proposed  activities  in 
response  to  issues  and  other  resource 
values. 

The  EIS  will  analyze  the  direct, 
indirect  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present 
and  foreseeable  activities  on  private, 
state,  and  National  Forest  lands  will  be 
considered  to  disclose  the  site  specific 
effects. 

Public  Participation 

Public  participation  is  an  important 
part  of  the  analysis.  The  public  may 
visit  Forest  Service  officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  Public  scoping  has  been 
ongoing  under  the  Game  Range  project. 
The  Forest  Service  will  be  seeking 
additional  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  action.  An 
"open  house"  and  a  public  field 
meeting  have  been  held;  no  additional 
public  meetings  are  scheduled  at  this 
time.  Additional  comments  and  those 
previously  received  from  the  public  on 
the  Game  Range  project  will  be  used  in 
preparing  the  Draft  EIS.  Comments  will 
again  be  solicited  during  the  Draft  EIS 
comment  period. 

Issues 

A  number  of  issues  have  already  been 
identified  for  environmental  effects 
analysis.  The  following  principles 
issues  have  been  identified  so  for,  to 
guide  altemative  development  and 
provide  focus  for  the  EIS: 

1.  Fire  has  been  excluded  from  the 
area  for  the  past  80  years.  With  fire 
exclusion,  total  biomass  has  increased 
with  dense  Douglas-fir  and  few 
ponderosa  pine  in  the  imderstory.  With 
this  change,  stands  are  more  susceptible 
to  high  intensity  wildfires,  defoliating 
insects  and  root  diseases,  with  wildfires 
more  difficidt  to  control.  How  would 
project  activities  affect  these  conditions? 

2.  Big  game  winter  range  condition  is 
in  a  downward  trend  (low  quality  forage 
and  increased  conifer  cover)  due  to  lack 
of  periodic  fire.  How  would  prescribed 
burning  and  timber  harvest  affect  big 
game  forage  conditions? 

3.  Game  Range  project  lies  within  the 
Cabinet/Yaak  Grizzley  Bear  recovery 
Zone.  Would  the  project  affect  grizzly 
bear  recovery  or  other  threatened, 
endangered  or  sensitive  species? 
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4.  The  project  area  fonns  the  backdrop 
for  Thompson  Falls  and  the  Clark  Fork 
valley.  The  scenic  character  of  the 
landscape  is  distinctive  due  to  its 
unique  combination  of  vegetation 
patterns,  rock  formations  and  proximity 
to  the  Clark  Fork  River.  How  would 
prescribed  burning  and  timber  harvest 
affect  the  scenic  quality? 

5.  Most  of  the  project  area  is  within 
two  to  three  miles  of  Thompson  Falls. 
How  would  prescribed  burning  affect  air 
quality  in  town  and  the  Clark  Fork 
Valley? 

6.  Noxious  weeds  are  established  on 
much  of  the  lower  part  of  the  analysis 
area.  Would  prescribed  burning  and 
timber  harvest  affect  conditions,  spread 
of  existing  weeds  or  establishment  of 
new  weeds  in  the  area?  What  effect  does 
noxious  weed  stocking  have  on  big 
game  forage  and  growing  conditions  for 
native  plants?  How  can  noxious  weed 
stocking  be  reduced  and  native 
vegetation  increased? 

7.  Approximately  5680  acres  of  the 
Game  Range  analysis  area  is  within  the 
Cube  Iron — Silcox  Roadless  Area. 
Timber  harvest  and  prescribed  burning 
is  proposed  with  no  road  construction. 
Concern  for  management  of  the  area  was 
expressed  both  within  the  agency  and 
during  public  scoping.  What  effect 
would  the  project  have  on  the  roadless 
resource? 

8.  Concern  has  been  expressed  that 
complex  silvicultural  prescriptions  that 
are  designed  to  achieve  multi-resource 
objectives  and  to  be  compatible  with 
ecosystem  processes,  would  not  be 
economically  feasible.  Using  prescribed 
fire  in  some  areas  may  result  in  a  loss 
of  economically  valuable  timber. 
Because  there  are  few  roads  in  the  area, 
86  percent  of  the  proposed  harvest  area 
would  need  to  be  helicopter  yarded.  Is 
this  cost  effective?  What  is  the  net 
public  cost  and  benefit  of  the  proposed 
project  including  effects  on  recreation? 

Other  issues  commonly  associated 
with  timber  harvesting  and  prescribed 
burning  Include  effects  on  cultural 
resources,  soil  compaction  and 
nutrients,  and  other  resources.  This  list 
will  be  verified,  expanded,  or  modified 
based  on  additional  public  scoping  for 
this  proposal. 

Comment  Period  and  Draft  EIS 
Schedule 

The  Draft  EIS  is  esipected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  July  2001.  At  that  time,  the 
EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 


appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  Game  Range  project 
participate  at  that  time.  The  Final  EIS  is 
scheduled  for  completion  by  October 
2001. 

The  Forest  Service  believes  it  is 
important,  at  this  early  stage,  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroimiental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  its  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
mux:.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  envirorunental  impact 
statement  stage  but  are  not  raised  until 
after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages  v.  Harris,  490  F.  Supp.  1334. 
1338  (E.D.  Wis.  1980).  Because  of  these 
court  rulings,  it  is  very  important  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  substantive 
comments  and  objections  are  made 
av£ulable  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regidations  for  implementing 
the  procedural  provisions  of  the 
National  Envirorunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Lolo  National  Forest, 
Building  24 — Fort  Missoula,  MissoiUa, 
MT  59804. 

Dated:  May  7,  2001. 
Deborah  L.R.  Austin, 

Forest  Supervisor. 

[FR  Doc.  01-13205  Filed  5-24-01;  8:45  am) 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclcers  and 
Stockyards  Administration 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Collection  of 
infomiatlon 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35),  this  notice  announces  the 
Grain  Inspection,  Packers  and 
Stockyards  Administration's  (GIPSA) 
intention  to  request  an  extension  for  a 
currently  approved  collection  of 
information.  The  collection  of 
information  is  used  to  determine 
whether  a  State's  central  filing  system 
for  notifying  farm  product  buyers  of 
liens  on  farm  products  can  be  certified 
by  the  Secretary. 

DATES:  We  invite  you  to  comment  on 
this  notice;  we  will  consider  all 
comments  that  we  receive  by  July  24, 
2001. 

ADDRESSES:  Send  comments  to  Gerald 
Grinnell,  Economic/Statistical  Support, 
Packers  and  Stockyards  Programs, 
GIPSA,  USDA,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
3641;  or  via  facsimile  to  (202)  690-1266. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
Economic/Statistical  Support  offices, 
room  3052  (same  address  as  listed 
above). 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  collection  of 
information  activities  and  the  use  of  the 
information,  contact  Gerald  Grinnell,  at 
(202)  720-7455  (same  address  as  listed 
above). 

For  a  copy  of  the  collection  of 
information,  contact  Sharon  Vassiliades, 
GIPSA,  Regulatory  Contact,  at  (202) 
720-1738. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Clear  Title"  Regulations  to 
implement  section  1324  of  the  Food 
Security  Act  of  1985  (7  U.S.C.  1631).  . 

OMB  Number:  0580-0016. 

Expiration  Date  of  Approval:  July  31, 
2001. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Abstract:  The  information  is  needed 
to  carry  out  the  Secretary's 
responsibility  for  determining  whether  a 
State's  central  filing  system  for 
notification  of  buyers  of  farm  products 
of  any  mortgages  or  liens  on  the 


products  meets  certification 
requirements  under  section  1324  of  the 
Food  Security  Act  of  1985.  Section  1324 
of  the  Food  Secxirity  Act  of  1985 
requires  that  States  implementing 
central  filing  systems  for  notification  of 
liens  on  farm  products  must  have  such 
systems  certified  by  the  Secretary  of 
Agricultiire.  GIPSA  has  been  delegated 
responsibility  for  certifying  the  systems. 
Nineteen  States  ciurenUy  have  certified 
central  filing  systems. 

Estimate  of  Burden:  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
average  12  hours  per  response. 

Respondents:  States  seeking 
certification  of  central  filing  systems  to 
notify  buyers  of  farm  products  of  any 
mortgages  or  liens  on  the  products. 

Estimated  Number  of  Respondents:  1. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  12  hours. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
extend  its  approval  of  our  use  of  this 
collection  of  information  activity  for  an 
additional  3  years. 

We  are  soliciting  comments  to:  (1) 
Evaluate  whether  the  collection  of 
.  information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  forms  of 
information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  May  18.  2001. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administrator. 
(FR  Doc.  01-13269  Filed  5-24-01;  8:45  am] 

BLUNG  CODE  341fr-CN-U 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
lnfornurtk>n  Collection 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Grain  Inspection,  Packers 
and  Stockyards  Administration's 
(GIPSA)  intention  to  request  an 
extension  for  and  revision  to  the 
ciurrently  approved  information 
collection  for  "Regulations  Governing 
the  National  Inspection  and  Weighing 
System  under  the  United  States  Grain 
Standards  Act  and  under  the 
Agricultural  Marketing  Act  of  1946." 
DATES:  We  invite  you  to  comment  on 
this  notice;  we  will  consider  all 
comments  that  we  receive  by  July  24, 
2001. 

ADDRESSES:  Send  comments  to  Tess 
Butler,  GIPSA,  USDA,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3604;  or  FAX  to 
(202)  690-2755;  e-mail: 
comments@gipsadc.  usda.gov. 

Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
office  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  collection  of 
information  activities  and  the  use  of  the 
information,  contact  Tess  Butler  (202) 
720-7486,  or  at  the  address  listed  above. 

Copies  of  this  information  collection 
can  be  obtained  from  Cathy  McDuffie, 
the  Agency  Support  Services,  Specialist, 
at  (301)  734-5190. 

SUPPLEMENTARY  INFORMATION:  Congress 
enacted  the  United  States  Grain 
Standards  Act  (USGSA)  (7  U.S.C.  71  et 
seq.)  and  the  Agricultural  Marketing  Act 
(AMA)  (7  U.S.C.  1621  et  seq.)  to 
facilitate  the  marketing  of  grain, 
oilseeds,  pulses,  rice,  and  related 
commodities.  These  statutes  provide  for 
the  establishment  of  standards  and 
terms  which  accurately  and  consistently 
measure  the  quality  of  grain  and  related 
products,  provide  for  uniform  official 
inspection  and  weighing,  provide 
regulatory  and  service  responsibilities, 
and  furnish  the  framework  for 
commodity  quality  improvement 
incentives  to  both  domestic  and  foreign 
buyers.  The  Federal  Grain  Inspection 
Service  (FGIS)  of  USDA's  Grain 


Inspection,  Packers  and  Stockyards 
Administration  establishes  policies, 
guidelines,  and  regulations  to  carry  out 
the  objectives  of  the  USGSA  and  the 
AMA. 

The  USGSA,  with  few  exceptions, 
requires  official  certification  of  export 
grain  sold  by  grade.  Official  services  are 
provided,  upon  request,  for  grain  in 
domestic  commerce.  The  AMA 
authorizes  similar  inspection  and 
weighing  services,  upon  request,  for 
rice,  pulses,  flour,  com  meal,  and 
certain  other  agricultural  products. 
Conversely,  the  regulations 
promulgating  the  USGSA  and  AMA 
require  specific  information  collection 
and  recordkeeping  necessary  to  carry 
out  requests  for  official  services. 
Applicants  for  service  must  specify  the 
kind  and  level  of  service  desired,  the 
identification  of  the  product,  the 
location,  the  amount,  and  other 
pertinent  information  in  order  that 
official  personnel  can  efficiently 
respond  to  their  needs. 

Official  services  under  the  USGSA  are 
provided  through  FGIS  field  offices  and 
delegated  and/or  designated  State  and 
.  private  agencies.  Delegated  agencies  are 
State  agencies  delegated  authority  under 
the  Act  to  provide  official  inspection 
service.  Class  X  or  Class  Y  weighing 
services,  or  both,  at  one  or  more  export 
port  locations  in  the  State.  Designated 
agencies  are  State  or  local  governmental 
agencies  or  persons  designated  under 
the  Act  to  provide  either  official 
inspection  services,  Class  X  or  Class  Y 
weighing  services,  or  both,  at  locations 
other  than  export  port  locations.  State 
and  private  agencies,  as  a  requirement 
for  delegation  and/or  designation,  must 
comply  with  all  regulations,  procedures, 
and  instructions  in  accordance  with 
provisions  established  under  the 
USGSA.  FGIS  field  offices  oversee  the 
performance  of  these  agencies  and 
provide  technical  guidance  as  needed. 

Official  services  under  the  AMA  are 
performed,  upon  request,  on  a  fee  basis 
for  domestic  and  export  shipments 
either  by  FGIS  employees,  individual 
contractors,  or  cooperators.  Contractors 
are  persons  who  enter  into  a  contract 
with  FGIS  to  perform  specified 
inspection  services.  Cooperators  are 
agencies  or  departments  of  the  Federal 
Government  which  have  an  interagency 
agreement  or  State  agencies  which  have 
a  reimbursable  agreement  with  FGIS. 

Title:  Regulations  Governing  the 
National  Inspection  and  Weighing 
System  Under  the  USGSA  and  AMA  of 
1946. 

OMB  Number:  0580-0013. 
Expiration  Date  of  Approval: 
September  30,  2001. 
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Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  United  States  Grain 
Standards  Act  (7  U.S.C.  71  et  seq.)  and 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C.  1621  et  seq.)  provide  that 
USDA  inspect,  certify  and  identify  the 
class,  quality,  quantity  and  condition  of 
agricultxiral  products  shipped  or 
received  in  interstate  and  foreign 
commerce. 

Estimate  of  Burden:  Public  reporting 
and  record  keeping  burden  for  this 
collection  of  information  is  estimated  to 
average  .16  hours  per  response. 

Respondents:  Grain  producers, 
buyers,  and  sellers,  elevator  operators, 
grain  merchandisers,  and  official  grain 
inspection  agencies. 

Estimated  Number  of  Respondents: 
3,200. 

Estimated  Number  of  Responses  per 
Respondent:  920.8. 

Estimated  Total  Annual  Burden  on 
Respondents:  467,964  hours. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the' methodology  and  assiunptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  forms  of  information 
technology.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Dated:  May  18,  2001. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
[FR  Doc.  01-13270  Filed  5-24-01;  8:45  am) 

BILIJNQCOOE  3410-EN-U 


COMMITTEE  FOR  PURCHASE  PROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Additions  to  and  deletions  from 
the  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Prociu«ment  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodity  and  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  June  25,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  22,  2000,  March  23,  and 
March  30,  2001,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(65  FR  57313  and  66  FR  16175  and 
17406)  of  proposed  additions  to  and 
deletions  from  the  Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurent  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner-   ■ 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  and  services  are  hereby 
added  to  the  Procurement  List: 


Commodity 

Frame,  Transparency  Mounting 
6750-00-378-6825 

Services 

Administrative/General  Support 
Services,  Office  of  Personnel 
Management,  Inspector  General 
Office.  Washington,  DC 

Heavy  Equipment  Operation,  Camp 
Bullis,  Texas,  Janitorial/Grounds  * 
Maintenance,  Chet  Holifield 
Federal  Building,  24000  Avila 
Road,  Laguna  Niguel,  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regiUatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  deleted  bom  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  conunodity  and 
service  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c 
and  41  CFR  51-2.4.  Accordingly,  the 
following  commodity  and  service  are 
hereby  deleted  from  the  Procurement 
List: 

Commodity 

Handle,  Paint  Roller 
7920-00-682-6512 

Service 

Janitorial/Custodial,  Marine  Corps  Air 
Station  Commissary,  El  Toro, 
California 

Louis  R.  Bartalot, 

Director,  Program  Evaluation  and  Analysis. 
(PR  Doc.  01-13271  Filed  5-24-01;  8:45  am) 

BILLING  CODE  «353-01-i> 
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COMMITTEE  FOR  PURCHASE  FROM 
|>EOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

trocurement  List  Proposed  Addition 
GENCY:  Committee  for  Purchase  From 
feople  Who  Are  Blind  or  Severely 
t)isabled. 
CT10N:  Proposed  addition  to 
orocurement  list. 


UMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  service 
to  be  furnished  by  nonprofit  agencies 

Jmploying  persons  who  are  blind  or 
ave  other  severe  disabilities. 
Comments  must  be  received  on  or 
Before:  June  25,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
pisabled,  Jefferson  Plaza  2,  Suite  10800, 
i421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
^R  FURTHER  INFORMATION  CONTACT: 
Louis  R.  Bartalot  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

U  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 
j  I  certify  that  the  following  action  will 

;iot  have  a  significant  impact  on  a 
ubstantial  nimiber  of  small  entities, 
'he  major  factors  considered  for  this 
(Certification  were: 

1.  The  action  will  not  result  in  any 
Additional  reporting,  recordkeeping  or 
Qther  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  ill 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Service 

Food  Service  A.ttendant,  Hickam  Air 

Force  Base,  Hawaii 
NPA:  Lanakila  Rehabilitation  Center, 

Honolulu,  Hawaii 

Louis  R.  Bartalot, 

Director,  Program  Evaluation  and  Analysis. 
[FR  Doc.  01-13272  F'hd  5-24-01;  8:45  am] 
BILLING  CODE  63S3-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Deleware  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Delaware  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:30  p.m.  on  June  19, 
2001,  at  the  Buck  Library  in  the  Buena 
Vista  Conference  Center,  661  duPont 
Highway,  New  Castle,  Delaware  19720. 


The  purpose  of  the  meeting  is  to  hold 
a  press  conference  to  release  the 
Committee's  report,  Delaware  Citizens 
Guide  to  Civil  Rights  and  Supporting 
Services,  and  to  hear  comments  on  the 
report  from  invited  speakers 
representing  minority  community  and 
civic  organizations  in  Delaware. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Dr.  James  E.  Newton,  302- 
831-8683,  or  Ki-Taek  Chun,  Director  of 
the  Eastern  Regional  Office,  202-376- 
7533  (TDD  202-376-8116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  SOTvices  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  21,  2001. 
Edward  A.  Hailes,  Jr., 
General  Counsel. 
[FR  Doc.  01-13248  Filed  5-24-01;  8:45  am] 

BILLING  COOe  S335-01-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  of  Petitions  by  Producing  Hrms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  Give  Firms  an  Opportimity 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  frt>m  the  firms 
listed  below. 


LIST  OF  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/18/01-05/17/01 


Firm  name 


yVhitestone  Acquistlon 

Corporation. 
fUOG,  Inc 


Alperin,  Inc 

I  *orterbilt  Company,  Inc. 

(Current  Industries,  Inc  .. 


I lood  Cable  Company  ... 
I  'aster  Form  Corporation 
( Central  Decai  Company, 
Inc. 


Address 


4265  W.  Vemal  Pike,  Bloomington,  IN  47404  ... 
12510  West  Libson  Road,  Brookfield,  Wl  53005 

1  Maxon  Drive,  Old  Forge,  PA  18518  m 

1727  Highway  93  South,  Hamilton,  MT  59840  ... 

3720  Williamson  Way,  Bellingham,  WA  98226  .. 

6633  Highway  49  North.  Hattiesburg,  MS  39401 
One  Fast  Fomn  Circle,  New  Hartford,  NY  J  341 3 
6901  High  Grove  Blvd.,  Bun'  Ridge,  IL  60521  .... 


Date  peti- 
tion accept- 
ed 


04/27/01 
04/27/01 


04/27/01 
04/27/01 

04/30/01 


04/30/01 
04/30/01 
05/04/01 


Product 


Absort>ent  adult  incontinerKe  products,  wearat>le 
and  bedding. 

Components  of  oilfield  valves,  of  non-driving  axles 
for  heavy  trucks  and  of  agricultural  and  con- 
struction equipment. 

Mens  and  t)oys  trousers  and  jackets. 

Treated  and  untreated  wood  posts  and  rails  for 
fencing,  railings  for  decks  and  porches. 

Electronic  components  including  pik>t  lamp  as- 
semblies and  heavy  duty  t>attery  kits  for  com- 
puter related  and  ottier  industries. 

Wiring  assemblies  for  the  automotive  industry. 

Preserved  and  pressed  floral  giftware  displays. 

Adhesive-backed  pressure  sensitive  labels  and 
decals. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/18/01-05/17/01— Continued 


Firm  name 

Address 

Date  peti- 
tkHi  accept- 
ed 

Product 

Clark's  Gringo  Foods, 
Inc. 

Garden  State  Cutting 
Company,  Inc. 

Hoggan  Health  Indus- 
tries, Inc. 

Beistte  Comoanv 

4977  Old  Christoval,  San  Angelo,  TX  76904  

217  Brook  Avenue  Passak:  NJ  07055 

05/04/01 

05/15/01 

05/1 5«)1 

05/15/01 
05/17/01 

Salsa/chile  mix. 

Apparel  cutting  contractor. 

Exercise  and  medtoal  fitness  testing  equipment. 

Holiday  and  party  decorations  made  of  paper. 

12411  South  265  West  Draoer  UT  84020 

1  Beistle  Plaza  Shippensburg,  PA  17257 

Clothesmalcers,  Inc  

2240  Old  Lake  Mary  Rd.,  Sanford,  FL  32771   

Men's  shirts  of  knitted  fabric. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
^^^    Commerce  has  initiated  separate 

investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  nimiber  and 
tide  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:May  16,  2001. 
Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 

Technical  Assistance. 

(FR  Doc.  01-13234  Filed  5-24-01;  8:45  am] 


BILUNG  COO€  3S10-24-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1164] 

Grant  of  Authority  for  Subzone  Status; 
Volvo  Construction  Equipment  North 
America,  Inc.  (Construction 
Equipment)  Ashevilie,  NC,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 


Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*  *  *  the  establishment 
*   *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  residts  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  North  Carolina 
Department  of  Commerce,  grantee  of 
Foreign-Trade  Zone  57,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  manufacturing  facilities 
(construction  equipment)  of  Volvo 
Construction  Equipment  North  America, 
Inc.,  located  near  Ashevilie,  North 
Carolina  (FTZ  Docket  38-2000,  filed  7/ 
17/2000); 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (65  FR  47377,  8/2/2000);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  would 
be  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
construction  equipment  manufacturing 
facilities  of  Volvo  Construction 
Equipment  North  America,  Inc.,  located 
near  Ashevilie,  North  Carolina  (Subzone 
57B),  at  the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§400.28. 


Signed  at  Washington,  DC,  this  15th  day  of 
May  2001. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  01-13290  Filed  5-24-01;  8:45  am) 

BILLING  CODE  3810-OS-4> 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1165] 

Grant  of  Authority  for  Subzone  Status; 
Caribbean  Petroleum  Corporation/ 
Caribbean  Petroleum  Refining,  LP  (Oil 
Refinery  Complex)  Bayamon,  Puerto 
Rico 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board]  adopts  the 
following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *   *   *  the  establishment 
*  *   *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved, 
and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the 
public  interest; 

Whereas,  the  Puerto  Rico  Industrial 
Development  Company,  grantee  of 
Foreign-Trade  Zone  7,  has  made 
application  to  the  Board  for  authority  to 
establish  special-purpose  subzone  status 
at  the  oil  refinery  complex  of  Caribbean 
Petroleum  Corporation/Caribbean 
Petroleum  Refining,  LP,  located  in 


Bayamon,  Puerto  Rico  (FTZ  Docket  33- 
2000.  filed  7/6/00); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  43289,  7/13/00);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
grants  authority  for  subzone  status  at  the 
oil  refinery  complex  of  Caribbean 
Petroleum  Corporation/Caribbean 
Petroleum  Refining,  LP,  located  in 
Bayamon,  Puerto  Rico  (Subzone  7F),  at 
the  locations  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41, 
146.42)  products  consiuned  as  fuel  for 
the  petrochemical  complex  shall  be 
subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR 
146.41)  shall  be  elected  on  all  foreign 
merchandise  admitted  to  the  subzone, 
except  that  non-privileged  foreign  (NPF) 
status  (19  CFR  146.42)  may  be  elected 
on  inputs  covered  under  HTSUS 
Subheadings  i2 709. 1 000-i2 710.00.1050, 
l2710.00.2500  and  l2710.00.4510  which 
are  used  in  the  production  of: 

— petrochemical  feedstocks  (examiner's 
report.  Appendix  "C"); 

— products  for  export; 

— and,  products  eligible  for  entry  under 
HTSU  #  9808.00.30  and  #  9808.00.40 
(U.S.  Government  purchases). 

Signed  at  Washington,  DC,  this  15th  day  of 
May  2001. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

[FR  Doc.  01-13291  Filed  5-24-01;  8:45  am) 

BiLUNO  COOE  3S1(M)S-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 


Title,  Form,  and  OMB  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Subpart  237.70, 
Mortuary  Services,  DFARS  Clause 
252.237-7011,  Preparation  History;  DD 
Form  2063;  OMB  Number  0704-0231. 

Type  of  Request:  Extension. 

Number  of  Respondents:  800. 

Responses  per  Respondent:  1. 

Annual  Responses:  800. 

Average  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  400. 

Needs  and  Uses:  This  requirement 
provides  for  the  collection  of  necessary 
information  from  contractors  regarding 
the  results  of  the  embalming  process 
under  contracts  for  mortuary  services. 
The  information  is  used  to  ensure 
proper  preparation  of  the  body  for 
shipment  and  burial.  The  contractor 
uses  DD  Form  2063  to  provide  this 
information. 

Affected  Public:  Business  or  Other 
For-Profit. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

Oh4B  Desk  Officer:  Mr.  David  M. 
Pritzker.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pritzker  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  May  21,  2001. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  01-13186  Filed  5-24-01;  8:45  am] 

BtLLMQ  COOE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Licensing;  Government-Owned 
Inventions 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

U.S.  Patent  No.  6,192.168  (Navy  Case 
No.  79,631)  entitled  "Optical 


Waveguide-Flow  Cell  Integration 
Method"  and  U.S.  Provisional  Patent 
No.  60/231,548  (Navy  Case  No.  79,856) 
entitled  "Pressure  Relief  Vent  Fluid 
Control  for  Miniature  Fluidics  Devices". 
ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code 
1008.2,  4555  Overlook  Avenue.  SW, 
Washington,  DC  20375-5320.  and  must 
include  the  Navy  Case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head. 
Technology  Transfer  Office.  NRL  Code 
1004,  4555  Overiook  Avenue,  SW, 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  May  15,  2001. 
J.L.  Roth. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  01-13206  Filed  5-24-01;  8:45  am) 

BILLING  COOE  M10-FF-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  full  and  partially 
closed  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schediUe  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend.  This  notice  does  not  meet  the  15 
days  requirement  for  publishing  in  the 
Federal  Register  because  the  need  to 
call  this  meeting  followed  Board  action 
taken  at  the  May  10-12,  2001  Board 
meeting;  Board  members'  calendars  to 
attend  this  meeting  were  finalized  on 
May  21,  2001;  and  this  meeting  cannot 
be  postponed  as  it  has  to  be  convened 
prior  to  a  June  28,  2001  emergency 
Board  meeting  that  has  just  been 
scheduled. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting . 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwalimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  no 
later  than  May  31.  2001.  We  will 
attempt  to  meet  requests  after  this  date. 
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but  cannot  guarantee  availability  of  the 
requested  accomodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

Date:  June  8,  2001. 

Time:  Jime  8 — Committee  on 
Standards,  Design,  and  Methodology, 
8:30  a.m.-l:00  p.m.,  (open),  1:00-2:00 
p.m.  (closed),  2:00  p.m.-3:30  p.m. 
(open). 

Location:  Madison  Hotel,  15th  and  M 
Streets,  NW..  Washington,  DC. 
FQfi  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street.  NW.  Suite  825, 
Washington,  DC  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Committee  on  Standards,  Design, 
and  Methodology  will  meet  on  June  8, 
2001  in  open  session  from  8:30  a.m.  to 

1  p.m.,  in  closed  session  from  1  p.m.  to 

2  p.m.;4nd  will  reconvene  in  open 
session  from  2  p.m.  to  3:30  p.m. 

In  the  open  sessions,  the  Committee 
on  Standards,  Design,  and  Methodology 
will  discuss  sampling  and  design  issues 
pertaining  to  the  National  Assessment  of 
Educational  Progress  (NAEP)  2002 
program. 

From  1-2  p.m.  the  Committee  will 
meet  in  closed  session  to  receive  and 
discuss  Independent  Government  Cost 
Estimates  on  contract  initiatives  for 
NAEP. 

The  meeting  must  be  conducted  in 
closed  session  because  public  disclosure 
of  this  information  would  likely  have  an 
adverse  financial  effect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9(B)  of  552b(c) 
ofTiUe5U.S.C. 

Summaries  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  5526(c),  will  be  available  to  the 


public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Asessment 
Governing  Board,  Suite  #825,  800  North 
Capitol  Street,  NW..  Washington.  DC 
from  8:30  a.m.  to  5  p.m.  Eastern 
Standard  Time. 

Dated:  May  22,  2001. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 
[FR  Doc.  01-13295  Filed  5-24-01;  8:45  am] 

BILLING  CODE  4000-01-11 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferation;  Proposed 
Subsequent  arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  has  been  issued 
under  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada  and 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the 
European  Atomic  Energy  Community 
(EURATOM). 

This  subsequent  arrangement 
concerns  the  retransfer  of  72,414  kg  of 
U.S.-origin  natural  uranium  in  the  form 
of  uraniiun  hexafluoride.  48,952  kg  of 
which  is  uranium,  from  the  Cameco 
Corporation,  Ontario.  Canada  to  Urenco 
Capenhurst,  England.  The  material, 
which  is  now  located  at  Cameco  Corp., 
Port  Hope,  Ontario,  will  be  transferred 
to  Urenco  for  toll  enrichment.  Upon 
completion'of  the  toll  enrichment,  the 
material  will  be  transferred  to  the 
Commonwealth  Edison  Company, 
Downers  Grove,  IL  for  use  as  fuel.  The 
uranium  hexafluoride  was  originally 
obtained  by  the  Cameco  Corp.  pursuant 
to  export  license  number  XSOU8744. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  common  defense  and  seciuity. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  May  21.  2001. 


For  the  Department  of  Energy. 

Trisha  Dedik, 

Director,  International  Policy  and  Analysis 
for  Anns  Control  and  Nonproliferation,  Office 
of  Defense  Nuclear  Nonproliferation. 

(FR  Doc.  01-13246  Filed  5-24-01;  8:45  am] 

BILUNG  CODE  0450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonprollferation;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  has  been  issued 
under  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada  and   . 
Agreement  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy 
between  the  United  States  and  the 
European  Atomic  Energy  Community 
(EURATOM). 

This  subsequent  arrangement 
concerns  the  retransfer  of  110,436  kg  of 
U.S.-origin  natural  uranium  in  the  form 
of  uranium  hexafluoride,  74,655  kg  of 
which  is  uranium,  from  the  Cameco 
Corporation.  Ontario.  Canada  to  Urenco 
Capenhurst.  England.  The  material, 
which  is  now  located  at  Cameco  Corp., 
Port  Hope.  Ontario,  will  be  transferred 
to  Urenco  for  toll  enrichment.  Upon 
completion  of  the  toll  enrichment,  the 
material  will  be  transferred  to  the  Wolf 
Creek  Nuclear  Operating  Corp., 
Burlington,  KS  for  use  as  fuel.  The 
uraniiun  hexafluoride  was  originally 
obtained  by  the  Cameco  Corp.  pursuant 
to  export  license  number  XSOU8744. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  May  21.  2001. 

For  the  Department  of  Energy. 
Trisha  Dedik, 

Director,  International  Policy  and  Analysis 
for  Arms  Control  and  Nonproliferation,  Office 
of  Defense  Nuclear  Nonproliferation. 
[FR  Doc.  01-13247  Filed  5-24-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EL01-61-000] 

Alternate  Power  Source,  Inc., 
Complainant,  v.  ISO  New  England,  Inc., 
Respondents.;  Notice  of  Complaint 

May  21,  2001. 

Take  notice  that  on  May  17,  2000, 
Alternate  Power  Source,  Inc.,  filed  a 
Complaint  against  the  ISO  New 
England,  Inc.  challenging  the  denial  of 
a  billing  adjustment  request. 

Copies  of  said  filing  have  been  served 
upon  NEPOOL  Participants,  the  ISO 
New  England,  Inc.,  as  well  as  upon  the 
utility  regulatory  agencies  of  the  six 
New  England  States. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  6,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222)  for  assistance. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  June  6,  2001. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13217  Filed  5-24-01;  8:45  am] 

BILLmO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2032-000,  et  al.] 

Central  Maine  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

May  17.  2001. 

"Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Maine  Power  Company 

[Docket  No.  EROl-2032-0001 

Take  notice  that  on  May  14,  2001, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Interconnection 
Agreement  describing  the  rates  and  non- 
rate  terms  of  service  that  CMP  is 
providing  Calpine  Construction  Finance 
Company,  L.P.  (Calpine)  at  its  facility  in 
Westbrook,  Maine. 

CMP  requests  an  effective  date  of 
April  12,  2001.  hi  addition,  CMP  asks 
that  the  Commission  resolve  certain 
identified  issues  that  CMP  and  Calpine 
were  unable  to  agree  upon  during 
negotiations. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Duke  Energy  Corporation 

[Docket  No.  EROl-2036-0001 

Take  notice  that  on  May  14,  2001, 
Duke  Energy  Corporation  (Duke) 
tendered  for  filing  a  Service  Agreement 
with  Constellation  Power  Source,  Inc. 
for  Firm  Point  to  Point  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  4.  2001. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Montana  Power  Company 

[Docket  No.  EROl-2037-0001 

Take  notice  that  on  May  14,  2001,  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  C.F.R.  §  35.13  executed 
Long-term  Firm  Point-To-Point 
Transmission  Service  Agreements  with 
Powerex  imder  Montana's  FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  5 
(Open  Access  Transmission  Tariff). 


A  copy  of  the  filing  was  served  upon 
the  Powerex. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  EROl-2038-000] 

Take  notice  that  on  May  14,  2001, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Northern  Indiana  Public 
Service  Company  (Energy  Services). 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Firm 
Point-to-Point  Transmission  Service  to 
Energy  Services  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4 7-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  Jime  1,  2001. 

Copies  of  this  filing  have  been  sent  to 
Northern  Indiana  Public  Service 
Company,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  date:  Jime  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Pool 

(Docket  No.  EROl-2039-OOOj 

Take  notice  that  on  May  14.  2001,  the 
New  England  Power  Pool  (NEPOOL) 
tendered  for  filing  conforming  changes 
to  Section  8.4.2  of  NEPOOL  Market  Rule 
8  necessary  to  eliminate  provisions  that 
conflict  with  net  commitment  period 
compensation.  A  Jidy  1,  2001  effective 
date  is  requested. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants  and  the  six  New  England 
state  governors  and  regulatory 
commissions. 

Comment  date:  Jime  4.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER01-204O-000] 

Take  notice  that  on  May  14,  2001, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  executed  Service  Agreements 
for  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  Exelon 
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Generation  Company,  LLC  (Exelon)  and 
Williams  Energy  Marketing  &  Trading 
Company  (Williams)  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  February  22.  2001  by 
Michigan  Transco  and  International 
Transmission  Company  (ITC). 

Michigan  Transco  is  requesting  an 
effective  dates  of  April  24.  2001  for  the 
Exelon  Agreements  and  May  3,  2001  for 
the  Williams  Agreements. 

Copies  of  the  filed  agreement  were 
served  upon  the  Michigan  Public 
Service  Commission,  ITC,  Exelon  and 
Williams. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Michigan  Electric  Transmission 
Company 

[Docket  No.  EROl-2041-OOOl 

Take  notice  that  on  May  14,  2001, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  executed  Service  Agreements 
for  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  FirstEnergy 
Services  Corp.  (Customer)  pursuant  to 
the  Joint  Open  Access  Transmission 
Service  Tariff  filed  on  February  22.  2001 
by  Michigan  Transco  and  International 
Transmission  Company  (ITC). 

Michigan  Transco  is  requesting  an 
effective  date  of  April  27,  2001  for  the 
Agreements. 

Copies  of  the  filed  agreements  were 
served  upon  the  Michigan  Public 
Service  Commission,  ITC,  and  the 
Customer. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company 

[Docket  No.  EROl-2042-OOOj 

Take  notice  that  on  May  14,  2001, 
Sierra  Pacific  Power  Company  and 
Nevada  Power  Company  (jointly 
Operating  Companies)  tendered  for 
filing  Service  Agreements  (Service 
Agreements)  wiUi  the  following  entities 
for  Non-Firm  and/or  Short-Term  Firm 
Point-to-Point  Transmission  Service 
under  Sierra  Pacific  Resources 
Operating  Companies  FERC  Electric 
Tariff,  First  Revised  Volume  No.  1, 
Open  Access  Transmission  Tariff 
(Tariff): 

1 .  Aquila  Energy  Marketing  Corporation 
(Short-Term) 

2.  Sempra  Energy  Trading  Corporation 
(Short-Term) 

3.  Colorado  River  Commission  (Short- 
Term  and  Non-Firm) 

4.  Portland  General  Electric  (Short-Term 
and  Non-Firm) 


5.  Calpine  Energy  Services,  L.P.  (Short- 
Term  and  Non-Firm) 
The  Operating  Companies  are  filing 
the  executed  Service  Agreements  with 
the  Commission  in  comp  fiance  with 
Sections  13.4  and  14.4  of  the  Tariff  and 
applicable  Commission  regulations.  The 
Operating  Companies  also  submitted 
revised  Sheet  Nos.  195,  195A  and  196 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
The  Operating  Companies  request 
waiver  of  the  Commission's  notice 
requirements  to  permit  an  effective  date 
of  May  15,  2001  for  Attachment  E,  and 
to  allow  the  Service  Agreements  to 
become  effective  according  to  their 
terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of 
Nevada.  tHe  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Company 

[Docket  No.  EROl-2043-000] 

Take  notice  that  on  May  14,  2001. 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  service  agreement 
between  NEP  and  NRG  Power  Marketing 
Inc.  (NRG)  for  Non-Firm  Point-To-Point 
Transmission  Service  under  NEP's 
FERC  Electric  Tariff.  Second  Revised 
Volume  No.  9. 

Copies  of  the  filing  have  been  served 
upon  NRG  and  the  Minnesota  Public 
Utilities  Commission. 

Comment  date;  June  4.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southwest  Reserve  Sharing  Group 

[Docket  No.  ER98-91 7-0021 

Take  notice  that  on  May  14.  2001,  the 
Southwest  Reserve  Sharing  Group 
(SRSG)  tendered  for  filing  its 
compliance  filing  in  accordance  with 
orders  issued  by  the  Commission  on 
June  25. 1998  and  April  13.  2001. 
Southwest  Reserve  Sharing  Group.  83 
FERC  H  61,314  (1998),  and  Southwest 
Reserve  Sharing  Group,  95  FERC 
1161,0741  (Apr.  13,2001). 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  North  Atlantic  Energy  Corporation 

[Docket  No.  EROl-1757-001] 

Take  Notice  that  on  May  14.  2001. 
Public  Service  Company  of  New 
Hampshire  (Public  Service),  tendered 
for  filing  with  the  Commission  revised 
signature  pages  to  North  Atlantic  Energy 
Corporation's  FERC  Rate  Schedules  Nos. 
1  and  3.  On  March  29.  2001.  North 


Atlantic  Energy  Corporation  (North 
Atlantic)  had  filed  revised  signatiu^ 
pages  for  incorporating  the  State  of  New 
Hampshire's  consent  to  the  changes  in 
the  North  Atlantic  Rate  Schedules, 
acting  through  the  Office  of  Attorney 
General  for  the  State  of  New  Hampshire. 
Subsequent  to  that  filing,  the  Staff  of  the 
Commission  requested  North  Atlantic  to 
refile  those  signature  pages  with 
corrected  pagination  and  changing  the 
effective  date  of  the  Revised  Rate 
Schedules  from  April  1.  2001  to  May  1, 
2001. 

Copies  of  this  filing  were  served  upon 
the  Office  of  the  Attorney  General  for 
the  State  of  New  Hampshire,  and  the 
Executive  Director  and  Secretary  of  the 
New  Hampshire  PubUc  Utilities 
Commission. 

Comment  date:  June  4.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corporation 

[Docket  Nos.  EROl-1441-001  and  OA96-73- 
005] 

Take  notice  that  on  May  14,  2001, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  refund  report  in 
compliance  with  the  Commission's 
order  dated  April  12,  2001  in  Docket 
Nos.  EROl-1441-000  and  OA96-73- 
004,  Florida  Power  Corporation,  95 
FERC  H  61,042.  The  Commission's  order 
accepted  the  settlement  agreement  filed 
by  FPC  on  February  28,  2001. 

Copies  of  the  filing  were  served  upon 
(i)  every  participant  in  accordance  with 
Rule  2010;  and  (ii)  any  person  required 
by  the  Commission's  rules  to  be  served 
with  the  pleading  or  tariff  or  rate 
schedule  filing,  with  respect  to  which 
the  proceeding  was  initiated,  in 
accordance  with  the  requirements  of 
Rule  602(d)(1)  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Company  Service,  Inc. 

(Docket  No.  EROl-1380-001] 

Take  notice  that  on  May  14.  2001, 
Southern  Company  Services.  Inc.,  acting 
as  agent  for  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
Savannah  Electric  and  Power  Company 
and  Southern  Power  Company 
(collectively  referred  to  as  the  Operating 
Companies),  in  compliance  with  an 
Order  of  the  Commission  dated  April 
27.  2001.  tendered  for  filing  new 
designations  for  the  Operating 
Companies'  Market  Based  Rate  Power 
Sales  Tariff  (Market  Rate  Tariff). 

The  sole  purpose  of  this  filing  is  to 
change  the  designation  appearing  on  the 
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Market  Rate  Tariff  from  First  Revised 
Volume  No.  4  to  Second  Revised 
Volume  No.  4. 

Comment  date:  Jime  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Idaho  Power  Company,  IDACORP 
Energy  Solutions,  LP 

[Docket  No.  ER01-132»-OOlj 

Take  notice  that  on  May  14,  2001, 
Idaho  Power  Company  (IPC)  and 
IDACORP  Energy  Solutions,  LP 
tendered  for  filing  thefr  compliance 
filing  with  the  Commission's  April  27, 
2001  order  in  this  proceeding. 

Comment  dote;  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  NRG  Energy,  Inc.,  Indeck  Energy 
Services,  Inc.,  Indeck  Energy  Services 
of  Ilion,  Inc.,  Indeck  Ilion  Cogeneration 
Corporation 

[Docket  No.  ECOl-96-OOO] 

Take  notice  that  on  May  7.  2001,  NRG 
Energy,  Inc.  (NRG),  hideck  Energy 
Services.  Inc.  (Indeck).  Indeck  Energy 
Services  of  Ilion,  Inc.  (Indeck  Ilion),  and 
Indeck  Ilion  Cogeneration  Corporation 
(Indeck  Cogen)  filed  with  the  Federal 
Energy  Regulatory  Commission  a  joint 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  and  Part  33  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
requesting  authorization  for  disposition 
of  jurisdictional  facilities  whereby 
Indeck,  Indeck  Ilion,  and  Indeck  Cogen 
will  transfer  to  NRG  for  cash  and  subject 
to  certain  purchase  price  adjustments  at 
closing,  aU  of  the  member  and 
partnership  interests  of  Indeck.  Indeck 
Ilion,  and  Indeck  Cogen  in  fovu" 
generation  projects  under  development 
or  currently  in  operation.  Specifically. 
NRG  intends,  as  a  result  of  the  proposed 
transaction,  to  acquire  ownership 
interests  in  two  facilities,  one  operating 
300  MW  generating  plant  and  one  150 
MW  generating  plant  under 
development,  both  located  in  Rockford, 
Illinois.  NRG  also  intends  to  acquire  in 
the  proposed  transaction  two  additional 
projects,  one  58  MW  generating  plaint 
in  operation  in  Ilion,  New  York  and  one 
1,000  MW  generating  plant  under 
development  in  Bourbonnais,  Illinois. 
The  joint  applicants  are  requesting, 
pursuant  to  18  CFR  388.112,  privileged 
and  confidential  treatment  of  the 
information  contained  in  Exhibits  C  and 
I  to  the  joint  application  as  certain  of  the 
documents  contained  therein  contains 
information  of  a  commercially  sensitive 
nature. 

Comment  date:  July  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  ,the  end  of  this  notice. 


16.  Energy  East  Corporation  and  RGS 
Energy  Group,  Inc. 

[Docket  No.  ECOl-97-000] 

Take  notice  that  on  May  9,  2001, 
Energy  East  Corporation  (Energy  East) 
and  RGS  Energy  Group,  Inc.  (RGS 
Group)  filed  with  the  Federal  Energy 
Regulatory  Commission,  on  behalf  of 
their  jurisdictional  subsidiaries,  a  joint 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  the  disposition  of  jurisdictional 
facilities  resulting  from  the  transaction 
between  Energy  East  and  RGS  Group 
pursuant  to  an  "Agreement  and  Plan  of 
Merger"  dated  February  16,  2001.  by 
and  among  Energy  East,  RGS  Group  and 
Eagle  Merger  Corp.  (Eagle). 

Energy  East  will  acquire  100  percent 
of  the  common  stock  of  RGS  Group. 
RGS  Group  will  merge  with  and  into 
Eagle,  which  will  be  a  wholly  owned 
subsidiary  of  Energy  East  at  the  effective 
time  of  the  merger.  Eagle  will  survive 
the  merger  as  New  RGS  and  will 
continue  to  conduct  RGS  Group's 
businesses  imder  the  name  RGS  Energy 
Group,  Inc.  as  a  direct,  wholly  owned 
subsidiary  of  Energy  East.  As  soon  as 
practicable  after  the  merger.  Energy  East 
will  transfer  all  of  NYSEG's  common 
stock  to  New  RGS,  so  that  NYSEG  and 
RG&E  can  be  operated  under  a 
combined  management  structure. 

Comment  date:  July  6.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwest  Transmission  Electric 
Power  Cooperative 

(Docket  No.  NJOl-05-OOOj 

Take  notice  that  on  March  30,  2001, 
Southwest  Transmission  Electric  Power 
Cooperative  filed  its  Standards  of 
Conduct. 

Comment  date:  June  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Basin  Electric  Power  Cooperative, 
Inc. 

(Docket  No.  NjOl-6-000] 

Take  notice  that  on  May  14.  2001, 
Basin  Electric  Power  Cooperative.  Inc. 
(Basin  Electric)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  a  Petition 
for  Declaratory  Order  and  revisions  to 
its  Open  Access  Transmission  Service. 
Schedule  Nos.  7  and  8.  respectively,  and 
increase  the  Annual  Revenue 
Requirement.  Attachment  H. 

Copies  of  the  filing  were  served  upon 
Basin  Electric's  transmission  customers. 

Comment  date:  Jime  13.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Ameren  Corporation  on  Behalf  o£ 
Union  Electric  Company,  Central 
Illinois  Public  Service  Company; 
American  Electric  Power  Service 
Corporation  on  Behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company,  Kingsport  Power  Company, 
Ohio  Power  Company,  Wheeling  Power 
Company;  Consumers  Energy  and 
Michigan  Electric  Transmission 
Company;  Detroit  Edison  Company  and 
International  Transmission  Company; 
Exelon  Corporation  on  Behalf  of. 
Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana,  Inc.;  FirstEnergy  Corp.  on 
Behalf  of:  American  Transmission 
Systems,  Inc.,  The  Cleveland  Electric 
Illuminating  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  The  Toledo  Edison 
Company,  Illinois  Power  Company, 
Northern  Indiana  Public  Service 
Company,  The  Dayton  Power  and  Light 
Company,  Virginia  Electric  and  Power 
Company 

[Docket  No.  RTOl-88-OOll 

Take  notice  that  on  May  15,  2000.  the 
Alliance  Companies  (Ameren 
Corporation  (on  behalf  of  Union  Electric 
Company  and  Central  Illinois  Public 
Service  Company),  American  Electric 
Power  Service  Corporation  (on  behalf  of 
Appalachian  Power  Company,  Indiana 
Michigan  Power  Company.  Kentucky 
Power  Company.  Kingsport  Power 
Company,  Ohio  Power  Company  and 
Wheeling  Power  Company),  Consimiers 
Energy  Company  (and  Michigan  Electric 
Transmission  Company),  Exelon 
Corporation  (on  behalf  of 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.),  The  Detroit  Edison 
Company  (on  International 
Transmission  Company),  FirstEnergy 
Corp.  (on  behalf  of  American 
Transmission  Systems,  Inc.,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Peimsylvania  Power  Company  and  The 
Toledo  Edison  Company),  Illinois  Power 
Company.  Northern  Indiana  Public 
Service  Company,  The  Dayton  Power 
and  Light  Company,  and  Virginia 
Electric  and  Power  Company)  submitted 
a  supplemental  compliance  filing  in  this 
proceeding  which  constitutes 
compliance  with  the  non-rate 
compliance  matters  bonx  the  Federal 
Energy  Regulatory  Commission's 
January  24,  2001  Order  in  Docket  Nos. 
ER99-3144-000  and  EC99-80-000,       " 
contains  a  Section  203  request  for  the 
transfer  of  control  of  jurisdictional 
facilities  on  behalf  of  Northern  Indiana 
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Public  Service  Company  (NIPSCo), 
identifies  new  transmission-operating 
subsidiaries  for  two  of  the  companies, 
provides  additional  details  for  the 
proposed  energy  imbalance  service,  and 
contains  other  minor  supplements  to  the 
initial  filing  submitted  in  this 
proceeding  on  January  16,  2001. 

Comment  date:  June  18,  2001.  in 
accordance  with  Standard  Pareigraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-13215  Filed  5-24-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FedeiBl  Energy  Regulatory 
Commission 

[Docket  No.  EG01-21 3-000,  at  al.] 

CinCap  IX,  LLC,  et  al.  Electric  Rate  and 
Corporate  Regulation  Filings 

May  18.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CinCap  DC,  LLC 

(Docket  No.  EGOl-213-OOOl 

Take  notice  that  on  May  16,  2001, 
CinCap  IX.  LLC  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
application  for  determination  of  exempt 


wholesale  generator  status  pursuant  to 
section  32(a)(l}  of  the  Public  Utility 
Holding  Company  Act  of  1935.  as 
amended.  The  applicant  is  a  limited 
liability  company  that  will  be  engaged 
directly  or  indirectly  and  exclusively  in 
the  business  of  developing  and 
ultimately  owning  and/ or  operating  an 
approximately  88  megawatt  gas-fired 
electric  generating  facility  located  in 
Erlanger.  Kenton  County.  Kentucky  and 
selling  electric  energy  at  wholesale. 

Comment  date:  June  8,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  National  Grid  USA   « 

[Docket  No.  ELOl-80-000] 

Take  notice  that  on  May  15,  2001, 
National  Grid  USA  (National  Grid) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  Petition  for  Declaratory 
Order  declaring  that  National  Grid  will 
not  be  deemed  a  "market  participant"  as 
defined  in  section  35.34(b)  of  the 
Commission's  Regulations  with  respect 
to  the  region  served  by  the  Alliance 
RTO.  National  Grid  states  that,  since  the 
Alliance  RTO  will  be  an  independent 
transmission  company  controlled  and 
managed  by  a  Managing  Member  that  is 
not  a  market  participant,  National  Grid 
should  therefore  be  eligible  to  be  a 
candidate  for  the  Managing  Member  of 
the  Alliance  RTO. 

Comment  date;  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Company 

(Docket  No.  ESOl-33-OOOl 

Take  notice  that  on  May  15,  2001, 
Portland  General  Electric  Company 
submitted  an  application  pursuant  to 
section  204  of  die  Federal  Power  Act 
seeking  authorization  to  issue  short- 
term  debt  with  not  more  than  $450 
million  outstanding  at  any  one  time. 

Comment  date:  Jime  8,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Avista  Corporation 

[Docket  No.  EROl-2044-OOOj 

Take  notice  that  on  May  15,  2001, 
Avista  Corporation  tendered  for  filing  a 
Service  Agreement  assigned  Rate 
Schedule  FERC  No.  65,  previously  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Avista  Corporation, 
formerly  known  as  The  Washington 
Water  Power  Company,  under  the 
Commission's  Docket  No.  ER98-1141- 
000  with  Engage  Energy  US,  L.P.  is  to 


be  terminated,  effective  May  14,  2001  by 
the  request  of  El  Paso  Merchant  Energy, 
L.P.  per  its  letter  dated  May  4,  2001. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  Nos.  ER01-2045-000  and  ER99-221- 
004] 

Take  notice  that  on  May  15,  2001, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
a  notice  of  status  change  with  the 
Commission  in  connection  with  the 
pending  merger  between  Energy  East 
Corporation  and  RGS  Energy  Group,  Inc. 
(RGS).  NYSEG  also  tendered  for  filing 
proposed  changes  to  its  FERC  Electric 
Services  Tariff  (Tariff)  and  Statement  of 
Policy  and  Standards  of  Conduct 
(Standards  of  Conduct).  As  a 
consequence  of  the  proposed  merger, 
JvTYSEG  modified  its  Tariff  and 
Standards  of  Conduct  to  incorporate 
RGS's  affiliates  as  affiliates  of  NYSEG 
for  purposes  of  transactions  under  the 
market-based  FERC  Electric  Services 
Tariff. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E  . 
at  the  end  of  this  notice. 

6.  NYSEG  Solutions,  Inc. 

[Docket  Nos.  EROl-2046-000  and  ER99-220- 
007] 

Take  notice  that  on  May  15,  2001, 
NYSEG  Solutions,  Inc.  (NYSEG 
Solutions)  filed  a  notice  of  status  change 
with  the  Commission  in  connection 
with  the  pending  merger  between 
Energy  East  Corporation  and  RGS 
Energy  Group,  Inc.  (RGS).  NYSEG 
Solutions  also  tendered  for  filing 
proposed  changes  to  its  FERC  Electric 
Services  Tariff  (Tariff)  and  Statement  of 
Policy  and  Standards  of  Conduct 
(Standards  of  Conduct).  As  a 
consequence  of  the  proposed  merger, 
NYSEG  Solutions  modified  its  Tariff 
and  Standards  of  Conduct  to  incorporate 
RGS's  affiliates  as  affiliates  of  NYSEG 
Solutions  for  purposes  of  transactions 
imder  the  market-based  FERC  Electric 
Services  Tariff. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  South  Glens  Falls  Energy,  LLC 

[Docket  Nos.  EROl-2047-000  and  EROO-262- 
003] 

Take  notice  that  on  May  15,  2001, 
South  Glens  Falls  Energy,  LLC  (Soudi 
Glens  Falls)  tendered  for  filing  a  notice 
of  status  change  with  the  Commission  in 
connection  with  the  pending  merger 
between  Energy  East  Corporation  and 
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IGS  Energy  Group,  Inc.  (RGS).  South 
Glens  Falls  also  tendered  for  filing 
proposed  changes  to  its  FERC  Electric 
Services  Tariff  (Tariff)  and  Statement  of 
Policy  and  Standards  of  Conduct 
(Standards  of  Conduct).  As  a 
consequence  of  the  proposed  merger. 
South  Glens  Falls  modified  its  Tariff 
and  Standards  of  Conduct  to  incorporate 
RGS's  affiliates  as  affiliates  of  South 
^lens  Falls  for  piuposes  of  transactions 
'tinder  the  market-based  FERC  Electric 
Services  Tariff. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carthage  Energy,  LLC 

pocket  Nos.  EROl-2048-000  and  ER99- 
2541-002] 

Take  notice  that  on  May  15,  2001, 
Carthage  Energy,  LLC  (Carthage  Energy) 
tendered  for  filing  a  notice  of  status 
change  with  the  Commission  in 
connection  with  the  pending  merger 
between  Energy  East  Corporation  and 
RGS  Energy  Group,  Inc.  (RGS).  Carthage 
Energy  also  tendered  for  filing  proposed 
changes  to  its  FERC  Electric  Services 
Tariff  (Tariff)  and  Statement  of  Policy 
and  Standards  of  Conduct  (Standards  of 
Conduct).  As  a  consequence  of  the 
proposed  merger,  Carthage  Energy 
modified  its  Tariff  and  Standards  of 
Conduct  to  incorporate  RGS's  affiliates 
as  affiliates  of  Carthage  Energy  for 
purposes  of  transactions  under  the 
market-based  FERC  Electric  Services 
Tariff. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pinnacle  West  Energy  Corporation 

[Docket  No.  EROl-2049-000] 

Take  notice  that  on  May  15,  2001, 
Pinnacle  West  Energy  Corporation 
(PWE)  tendered  for  filing  an  umbrella 
service  agreement  under  PWE's  market- 
based  rate  electric  tariff,  FERC  Electric 
Tariff,  Volume  No.  1,  between  PWE  and 
Pinnacle  West  Capital  Corporation. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Idaho  Power  Company 

[Docket  No.  EROl-2050-OOOl 

Take  notice  that  on  May  15,  2001, 
Idaho  Power  Company  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  under  Idaho  Power 
Company's  FERC  Electi-ic  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  the 
Department  of  Energy,  Western  Area 
'ower  Administration. 


Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Portland  General  Electric  Company 

(Docket  Nos.  EROl-2051-000  and  ER98- 
1643-003] 

Take  notice  that  on  May  15,  2001, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  as  part  of  its 
FERC  Electiic  Tariff.  Fifth  Revised 
Volume  No.  11,  proposed  changes  to 
Sheet  No.  2,  to  become  effective  on 
April  26,  2001.  The  changes  consist  of 
removal  of  restrictions  on  the  sale  of 
power  between  PGE,  on  the  one  hand, 
and  Sierra  Pacific  Power  Company, 
Nevada  Power  Company,  Sierra  Pacific 
Energy  Company,  and  Sierra  Pacific 
Resources,  on  the  other.  The  removal  of 
these  restrictions  is  based  on  the 
termination  of  the  Asset  Purchase 
Agreement,  pursuant  to  which  SPR 
would  have  acquired  all  issued  and 
outstanding  stock  of  PGE,  a  wholly- 
owned  subsidiary  of  Enron  Corp.  The 
termination  of  this  Asset  Purchase 
Agreement  was  annoimced  on  April  26, 
2001. 

Copies  of  the  filing  were  served  upon 
all  parties  on  the  official  service  lists 
compiled  by  the  Secretary  of  the  Federal 
Energy  Regulatory  Commission  in  these 
proceedings. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Energetix,  Inc. 

[Docket  Nos.  EROl-2052-000  and  ER97- 
3556-012) 

Take  notice  that  on  May  15,  2001, 
Energetix,  Inc.  tendered  for  filing  vrith 
the  Commission  a  notification  of  change 
in  status  in  connection  with  the  pending 
merger  between  Energetix's  parent 
corporation,  RGS  Energy  Group,  Inc., 
and  Energy  East  Corporation  (Energy 
East). 

This  filing  includes  a  proposal  to 
make  certain  changes  to  Energetix's 
market-based  power  sales  tariff  that  will 
restrict  Energetix's  ability  to  sell  or 
purchase  energy  and/ or  capacity  to  or 
fi-om  certain  affiliates  of  Energy  East. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Rochester  Gas  and  Electric 
Corporation 

[Docket  Nos.  EROl-2053-000  and  ER98- 
3382-002) 

Take  notice  that  on  May  15.  2001, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  with  the 
Commission  a  notification  of  change  in 
status  in  connection  with  the  pending 
merger  between  RG&E's  parent 


corporation,  RGS  Energy  Group,  Inc., 
and  Energy  East  Corporation  (Energy 
East).  This  filing  includes  a  proposal  to 
make  certain  changes  to  RG&E's  market- 
based  power  sales  tariff  that  will  restrict 
RG&E's  ability  to  sell  or  purchase  energy 
and/or  capacity  to  or  from  affiliates  of 
Energy  East. 

Comment  date:  June  5,  2001,  in 
accordanQ^  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  CinCap  IX,  LLC 

[Docket  No.  EROl-2054-000) 

Take  notice  that  on  May  15,  2001 , 
CinCap  DC,  LLC  tendered  for  filing  an 
application  for  authorization  to  sell 
power  and  ancillary  services  at  market- 
based  rates,  and  to  reassign  transmission 
capacity. 

Comment  date:  Jime  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pi^ 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  die  instructions 
on  the  Commission's  web  site  at 
http://wvvrw.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13216  Filed  5-24-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-260-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Columbia  Line  10357 
Project  and  Request  for  Comftients  on 
Environmental  Issues 

May  21.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Columbia  Line  10357  Project 
involving  construction  and  operation  of 
facilities  by  Columbia  Gas  Transmission 
Corporation  (Columbia)  in  New  Castle 
County,  Delaware,  and  Delaware  and 
Chester  Counties,  Pennsylvania. ^  These 
facilities  would  consist  of  about  1.37 
miles  of  pipeline  and  12,000 
horsepower  (hp)  of  compression.  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Columbia  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Summary  of  the  Proposed  Project 

Columbia  wants  to  expand  the 
capacity  of  its  facilities  in  Delaware  and 
Peimsylvania  to  transport  an  additional 


125,000  million  British  thermal  units 
per  day  of  natural  gas  to  a  plaimed  FPL 
Energy  Marcus  Hook,  L.P.  750-megawatt 
electric  generating  power  plant  to  be 
built  in  the  both  New  Castle  County, 
Delaware  and  Delaware  County, 
Pennsylvania.  Columbia  seeks  authority 
to: 

•  Construct  1.3  miles  of  20-inch 
pipeline  to  be  located  in  New  Castle 
County,  Delaware  and  Delaware  County, 
Pennsylvania. 

•  Construct  a  6,000  hp  electric  driven 
compressor  unit  at  existing  Eagle 
Compressor  Station  located  in  Chester 
County,  Pennsylvania. 

•  Construct  a  6,000  lip  electric  driven 
compressor  unit  at  existing 
Downingtown  Compressor  Station 
located  in  Chester  Coimty, 
Pennsylvania. 

•  Construct  a  new  M&R  Station  on 
FPL  Energy  Marcus  Hook  Power  Plant 
property  to  be  located  in  Delaware 
Coimty,  Pennsylvania. 

•  Abandon  two  1,250  hp  compressor 
units  at  Downingtown  Compressor 
Station. 

Also,  Philadelphia  Electric  Company 
(PECO)  would  make  minor 
modifications  to  its  existing  electricity 
delivery  system  at  the  Eagle  and 
Downingtown  Compressor  Station 
locations.  PECO  would  feed  the 
Downingtown  substation  off  of  an 
existing  powerline.  One  pole  would  be 
installed  within  the  Downingtown 
Compressor  Station  lot  to  facilitate 
bringing  the  tie-in  line  into  the 
substation.  In  addition,  PECO  woidd 
install  a  new  line  from  its  existing 
Crombie  substation  in  Chester  County, 
Pennsylvania  to  the  Eagle  Compressor 
Station.  The  new  line  would  be 
installed  on  a  combination  of  new  and 
existing  poles,  and  would  be  entirely 
within  existing  PECO  rights-of-way.  No 
new  electric  rights-of-way  would  be 
required. 

The  exact  locations  of  the  project 
facilities  are  shown  on  maps  in 
appendix  1.^ 

Land  Requirement  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  34.3  acres  of  land. 
Following  construction,  about  21.1  acres 
would  be  maintained  as  new 
abovegroimd  facility  sits.  The  remaining 


'  Columbia's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


2  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  NE..  Washington,  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


13.2  acres  of  land  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  Commission  to  take 
into  account  the  environmental  impacts 
that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scooping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
■  construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils 

•  Land  use 

•  Water  resources 

•  Cultural  resources 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Endangered  and  threatened  species 

•  Hazardous  waste 

•  Public  safety 

We  will  not  discuss  impacts  to  the 
following  resource  areas  since  they  are 
not  present  in  the  project  area,  or  would 
not  be  affected  by  the  proposed 
facilities. 

•  Fisheries  and  wetlands 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 


'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
lOEP). 
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published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  an  issue 
that  we  think  deserves  attention  based 
on  a  preliminary  review  of  the  proposed 
facilities  and  the  environmental 
information  provided  by  Columbia  and 
FPL  Energy  Marcus  Hook,  L.P.  This 
preliminary  issue  may  be  changed  based 
on  your  comments  and  our  analysis. 

•  There  may  be  changes  in  noise 
impacts  from  the  compressor  unit 
additions  at  the  existing  compressor 
stations.  We  have  not  identified  any 
other  significant  environmental  issues. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  FPL  Energy  Marcus  Hook,  L.P. 
nonjurisdictional  cogeneration  plant 
facilities.  We  will  briefly  described  its 
location  and  status  in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentar,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
yoiu-  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  No.  CPOl-260- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  June  20,  2001. 

Comments,  protests  and  interventions 
may  also  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
3B5.2001(a)(l)(iii)  and  the  instruction 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm 
under  the  link  to  the  User's  Guide. 
Before  you  can  file  comments  you  will 
need  to  create  an  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 


We  may  issue  the  EA  for  comment.  If 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  3).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
processing  knovirn  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding,  ff  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  F*rocedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
repriBsented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "DOCKET  #"  from 
the  CIPS  menu,  and  follow  the 
instructions.  For  assistance  with  access 


*  Interventions  may  also  Tiled  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronjcally. 


to  CIPS,  die  CIPS  helpline  can  be 
reached  at  (202)  208-2474. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13218  Filed  5-24-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  CP01-161-000] 

Soutttem  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  North  System  Expansion  II 
Project  and  Request  for  Comments  on 
Environmental  Issues 

May  21,  2001. 

"The  staff  of  the  Federal  Energy 
Regxdatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  North  System  Expansion  II  Project 
involving  construction  and  operation  of 
facilities  by  Southern  Natural  Gas 
Company  (Southern)  in  Pickens, 
Jefferson,  Shelby,  St.  Clair,  Talladega, 
and  Calhoun  Counties  in  Alabama,  and 
Noxubee  and  Lowndes  Counties  in 
Mississippi. >  These  facilities  would 
consist  of  about  4.6  miles  of  new 
pipeline  loop  on  Southern's  24-inch 
diameter  2nd  North  Main  Line, 
replacement  of  about  1 1  miles  of  various 
diameter  pipeline  segments  in  Alabama, 
and  requalifying  pipeline  segments  by 
hydrostatic  testing,  and/or  adding, 
removing,  abandoning,  replacing, 
requalifying  and/or  modifying 
appurtenant  facilities  within  the  project 
area.  In  addition,  Southern  proposes  to 
add  about  6,000  horsepower  (hp)  of 
compression  at  the  existing  Pell  City 
Compressor  Station  in  St.  Clair  County, 
Alabama.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 


>  Southern's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Southern  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.fed.us). 

Siimmary  of  the  Proposed  Project 

Southern  wants  to  uprate  its  North 
Main  System  by  adding  and  replacing 
pipeline  segments,  requalifying  pipeline 
segments  by  hydrostatic  testing,  and/or 


adding,  removing,  abandoning, 
replacing,  requalifying  and/or 
modifying  appurtenant  facilities  within 
the  project  area.  Specifically,  Southern 
seeks  authorization  to: 

(a)  Construct,  own,  and  operate  a  total 
of  about  4.6  miles  of  new  pipeline  loop 
on  its  24-inch-diameter  2nd  North  Main 
Line  extending  from  milepost  (MP) 
123.746  to  MP  128.339  in  Pickens 
County,  Alabama  (see  table  1); 

(b)  Replace  about  11  miles  of  various 
segments  of  the  North  Main  Line  and 
the  Bessemer-Calera  Line  and  Loop  in 
Pickens,  Jefferson,  Shelby,  St.  Clair, 
Talladega,  and  Calhoun  Counties, 
Alabama  (see  table  1).  In  conjimction 
with  the  replacement  of  segments  of 
these  pipelines  certain  segments  would 
be  tested  hydrostatically  in  order  to 
increase  their  maximum  allowable 
operating  pressure  (MAOP)  (see  table  1): 


(c)  Abandon  in  place  three.  12-inch- 
diameter  pipeline  crossings  of  the 
Tombigbee  River.  These  river  crossings 
would  be  replaced  by  an  existing  20- 
inch-diameter  pipeline  connected  to 
both  the  North  Main  Line  and  North 
Main  Loop  Line.  These  pipelines 
constitute  the  river  crossing  for  the 
North  Main  Line  (see  table  2); 

(d)  Install  one  electric-motor-driven 
6,000  hp  reciprocating  compressor  at 
the  existing  Pell  City  Compressor 
Station  in  St.  Clair  Coimty,  Alabama; 

(e)  Construct  an  interconnecting 
facility,  the  Calhoun  Power  Tap,  at  MP 
370.0  on  the  North  Main  Line  and  North 
Main  Loop  Line,  consisting  of  dual  18- 
inch  taps  and  1.0  mile  of  replacement 
pipeline  in  Calhoun  County,  Alabama, 
to  provide  service  to  Calhoun  Power; 
and 


Table  1.— Pipeline  Facilities  for  the  North  System  Expansion  II  Project 


Facility 


Type 


Lengtti 
(miles) 


Mileposts 


County/State 


Jurisdictional — Pipeline  Con- 
struction: 

Norlti  Main  Line  (Replace- 
ment, A). 

Nortfi  Main  Line  (Replace- 
ment B). 

2nd  North  Main  Line 

Bessen>er  Calera  12"  Line  .. 

Bessenoer-Calera  8'  Loop 
Line. 

Bessemer-Caiera  8'  Loop 
Line  (Cafiaba  River). 

Nortfi  Main  Line  (Replace- 
ment C). 

Nortfi  Main  Line  (Replace- 
ment D). 

I^ortti  Main  Line  (Replace- 
ment E). 

Nortfi  Main  Line  (Replace- 
ment F). 

Nortfi  Main  Line  (Replace- 
ment G). 
Pipeline  Requalification: 

Bassemer-Calera  12"  Line  .. 

Bessemer-Calera  8'  Loop 
Line. 

Nortfi  Main  Line  (Requali- 
fication 1). 

Nortfi  Main  Line  (Requali- 
fication 2). 

Nortfi  Main  Line  (Requali- 
fication 3). 
Non-Jurisdictional — Pipeline 
Construction: 

CalfKHjn  Power  Pipeline  16" 


22*  Replacement  

22"  Replacement  

New  24"  Loop  Pipeline 

12"  Replacement  

12"  Replacement  

12"  Replacement  

20"  Replacement  

20"  Replacement  

20"  Replacement  

20"  Replacement  

20"  Replacement  

Hydrostatic  Test 

Hydrostatic  Test 

Hydrostatic  Test 

Hydrostatic  Test 

Hydrostatic  Test 

New  Pipeline 


1.844 

1.073 

4.613 
0.017 
2.400 

0.2 

0.496 

0.169 

3.140 

1.717 

1.050 

2.674 
2.319 

0.757 

0.635 

1.093 

1.000 


227.381-229.225 

240.978-242.051 

123.726-128.339 
10.479-10.496 
12.900-15.300 

20.900-21.100 

354.303-354.799 

355.556-355.725 

356.360-359.500 

367.150-368.867 

369.650-370.700 

7.972-10.646 
21.013-23.332 

354.799-355.556 

355.725-356.360 

368.710-369.803 


Pickens.  AL. 

Pickens,  AL. 

Pickens,  AL. 
Jefferson,  AL. 
Jefferson,  AL. 

Sfielby.  AL. 

St.  Clair,  AL 

St.  Clair,  AL. 

Talladega,  AL. 

Talladega/Calfioun,  AL. 

Catfioun,  AL. 

Jefferson,  AL. 
Sfielby.  AL. 

St.  Clair,  AL. 

Talladega,  AL. 

Calhoun,  AL. 

Calhoun,  AL. 


Table  2.— Aboveground  Facilities  for  the  North  System  Expansion  II  Project 


Facility 

New/modified 

Type  of  wort< 

Mileposts 

County/state 

Jurisdictional: 

Brooksville  Junction 

Modified  

Modified  

Modified  

New  Feed  Line  

208.478 
209.767 
217.500 

Noxubee,  MS. 

M.V.G.  Fanti  Tap  121  

Pugh  Tap 

Remove  Farm  Tap  

Noxubee,  MS. 

New  Check  Valve  

Noxut>ee,  MS. 

i'-  ■ 
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Table  2.— Aboveground  Facilities  for  the  North  System  Expansion  II  Project— Continued 


Facility 


Togo  Gate 

M.V.G.  Fami  Tap  123  

Tombigbee    River    Cn>ssing 

(Auxiliary    River    Crossing 

Line). 

Reform  Tap 

Reform  Compressor  Station  .. 


Crossover  and  Pigging  Facil- 
ity. 

Pleasant  Grove  Tap,  Gate 
Setting  and  Meter  Station. 

Dr.  Cales  Farm  Tap  (Aban- 
doned pursuant  to  blanket 
certificate  authorization). 

Bessemer  Lateral  Tap 

Bessemer  Gate  and  Cross- 
over. 

NATCOTap _ 

Bessemer  No.  2  Tap  and 
Meter  Station. 

Hopewell  Bkx*  Gate  

Genery  Gap  Tap  and  Meter 
Station. 

Cahaba  Field  Tap 

Calera  Line  Regulatory  Sta- 
tkMi. 

Helena-Alagasco  Meter  Sta- 
tk>n  and  Tap. 

Gas  Cooler  at  Tarrant  Com- 
pressor Statkjn  (2nd  North 
Mail  Line. 

Compressor  at  Pell  City  Com- 
pressor Statk)n  (North  Main 
Llne/2nd  North  Main  Line). 

Pell  City  Compressor  Statk>n 
Power  Substation. 

Vincent  Tap  and  Meter  Sta- 
tion (North  Main  Line). 

Lincoln  No.  2  Tap  and  Meter 
Station. 

Childersburg  No.  2  Tap  and 
Meter  Station. 

Rowe  Bkx:k  Gate  No.  1  

Lincoln  Tap  and  Meter  Sta- 
tin. 

Talladega  Tap 

Lincoln  Block  Gate  

Talladega  Raceway  Tap 

Eastatx>ga  Gate 

Calhoun  Power  Meter  Station 

Anniston  No.  3  Tap  and 
Meter  Station. 

Coldwater  Regulator  Station 

l(k>n-Jurisdictional: 

Pell  City  Compressor  Statk>n 
115  kV  Power  Line. 


New/modified 


Modified 
Modified 
Modified 


Modified 
Modified 


New 

Modified 
Modified 

Modified 
Modified 

Modified 
Modified 

Modified 
Modified 

Modified 
Modified 

Modified 

Modified 

Modified 

Modified 

Modified 

Modified 

Modified 

Modified 
Modified 

Modified 
Modified 
Modified 
Modified 

New 

Modified 

New 


New 


Type  of  work 


Crossovers 

Over-pressure  Protection  

Disconnect  and  abandon  line;  re- 
place Valves  and  Fittings. 

Over-pressure  Protectk>n  

Tap,  Pigging  Facilities,  Valves, 
Regulators,  Over-Pressure  Pro- 
tection. 

Add  New  Crossover  and  Pigging 
Facilities. 

Tap  and  Tap  Line 

Remove  Taps  


Check  Valve  and  Blind  Flange 
Replace  and  Remove  Valves  .. 


Mileposts 


Remove  Obsolete  Tap  

Replace  Tap  and  Install  New  Tap 
Line. 

Test  Crossovers  

Test  or  Remove  Taps 


Install  Blind  Flange  

Valve  and  Tap  Settings 

Relocate  Taps  


Install    Electric    Motor    Fin    Fan 
Cooler. 

Install  6000  HP   Electric   Driven 
Compressor. 

Constmct  115kV/4160V  Capacity 

Electrical  Substation. 
Monitor,  Regulator  and  Tap  Valve 

Monitor,  Regulator  and  Tap  Valve 

Monitor,  Regulator  and  Tap  Valve 

Gate  Setting,  blowoff  crossovers 
Monitor,  Regulator  and  Tap  Valve 

Monitor,  Regulator  and  Tap  Valve 
Gate  Setting,  blowoff  crossovers 
Monitor,  Regulator  and  Tap  Valve 

Gate  Setting 

Meter  StatkMi  , 

Monitor  and  Regulator 

Monitor,     Regulator    and     Block 
Valves. 

New  115  kV  Power  Line 


220.927 

223.100 

224.189-224.350 

224.550-224.606 

241.887 
242.223 


123.746 
7.972 
8.955 

10.429 
10.646 

14.655 
14.740 

15.537 
19.498 

22.200 
23.332 

23.332 

321.947 

352.478 

(') 

352.700 

353.834 

358.000 

358.510 
360.365 

361.014 
361.666 
365.385 
369.078 
370.000 
371.641 

371 .852 


County/state 


V) 


Lowndes,  MS. 
Lowndes,  MS. 
Lowndes.  MS. 


Pickens,  AL. 
Pk*ens,  AL. 


Ptekens,  AL. 
Jefferson,  AL. 
Jefferson,  AL. 

Jefferson,  AL 
Jefferson,  AL. 

Jefferson,  AL. 
Jefferson,  AL. 

Jefferson,  AL. 
Shelby,  AL. 

Shelby,  AL. 
Shelby,  AL. 

Shelby.  AL. 

Jefferson,  AL. 

St.  Clair,  AL. 

St.  Clair,  AL. 

St.  Clair,  AL. 

St.  Clair,  AL. 

Talladega,  AL. 

Talladega,  AL. 
Talladega,  AL. 

Talladega,  AL. 
Talladega.  AL. 
Talladega,  AL. 
Calhoun,  AL. 
Calhoun,  AL. 
Calhoun,  AL. 

Calhoun,  AL. 
St.  Clair,  AL. 


I  Approximate  M.P.  352.478  on  Southem's  North  Main  Line. 


(f)  modify  several  aboveground 
1  icilities  in  Mississippi  and  Alabama 
( see  table  2). 

/  lonjurisdictional  facilities 

(a)  Calhoun  Power  would  construct 
^rtain  nonjurisdictional  facilities 
consisting  of  a  simple  cycle  power 


generation  plant,  a  meter  station,  and 
about  1  mile  of  16-inch-diameter 
connecting  pipeline  extending  from 
Southem's  mainline  to  its  plant. 
Southern  would  operate  and  maintain 
this  connecting  pipeline  in  Calhoun 
County,  Alabama  for  Calhoim  Power. 


(b)  Alabama  Power  would  construct  a 
0.5-mile-long  nonjurisdictional  115  kV 
transmission  line  to  provide  power  to 
the  compressor  to  be  installed  at  the  Pell 
City  Compressor  Station.  Alabama 
Power  would  coordinate  construction  of 
this  power  line  with  the  construction  of 
the  new  compressor. 
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The  location  of  the  project  fecihties  is 
shown  in  appendix  l.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  274.5  acres  of  land. 
Fdllowing  construction,  about  92.5  acres 
of  land  would  be  restored  and  allowed 
to  revert  to  its  former  use.  No  new 
permanent  right-of-way  is  proposed  by 
Southern  except  for  the  two  new  meter 
stations  (Calhoun  Meter  Station  and 
Coldwater  Regulator  Station]  which 
would  require  a  total  of  8.09  acres  (0.46 
acre  permanent  and  7.63  existing 
permanent  right-of-way). 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
coidd  occTir  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Conunission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
reference  and  Files  Maintenance  Branch,  888  First 
Street,  N.E.,  Washington.  D.C.  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

'  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Chir  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
oiu*  recommendations  to  the 
commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Eight  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
project  area  (bald  eagle,  red  cockaded 
woodpecker,  Cahaba  shiner,  finelined 
pocketbook  mussel,  flattened  musk 
turtle,  goldline  darter,  round  rocksnail, 
and  triangular  kidneyshell  mussel). 
With  the  exception  of  the  bald  eagle  and 
red  cockaded  woodpecker  all  other 
federally  listed  species  occtir  in  the 
Cahaba  River.  Southern  proposes  to 
directionally  drill  the  Qdiaba  river 
which  would  avoid  impact  on  these 
species. 

•  The  project  would  require  three 
major  waterbody  crossings  greater  than 
100  feet  in  width  (Cahaba  River,  Coosa 
River,  and  Blue  Eye  Creek). 

•  A  total  of  72  residences  are  located 
within  50  feet  of  the  construction  work 
area,  of  which  50  are  within  25  feet  of 
the  construction  work  area. 

In  addition,  the  project  would  involve 
lands  owned  by  the  City  of  Bessemer 
and  the  University  of  Alabama,  the  State 
of  Alabama  along  the  Bessemer-Calera 
Lines;  and  the  property  of  the  Alabama 
Development  Office  on  the  North  Main 
Line.  All  of  these  lands  are  crossed  by 
the  existing  pipelines. 

Also,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
enviromnental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructioiis  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  Room 
lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  conmients  for 
the  attention  of  Gas  2. 

•  Refemce  Docket  No.  CPOl-161- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  Jime  21,  2001. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conmiission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm  under 
the  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

We  may  mail  the  EA  for  comment.  If 
you  are  interested  in  it,  please  return  the 
information  request  (appendix  3). 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Interveners  play  a  more  formal  role  in 
the  process.  Ajnong  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procediue  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 


'*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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Affected  landowners  and  parties  with 
enviroimiental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.fed.us)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  fi-om  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  doctmients  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  fi-om  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13219  Filed  5-24-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6618-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  sissigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Draft  EISs 

ERP  No.  D-AFS-J65334-MT  Rating 
EC2,  Keystone-Quartz  Ecosystem 
Management,  Implementation, 
Beaverhead-Deerlodge  National  Forest, 
Wise  River  Ranger  District,  Beaverhead 
I  jounty,  MT. 


Summary:  EPA  expressed 
environmental  concerns  with  low 
standard  roads.  EPA  suggests  that  the 
final  EIS  include  information  regarding 
enforcement  of  off-road  vehicle  travel 
restrictions,  and  proposed  noxious  weed 
treatment,  including  potential 
environmental  impacts  from  weed 
control  chemicals. 

ERP  No.  D-AFS-J65335-MT  Rating 
EC2,  Dry  Fork  Vegetation  Restoration 
Project,  To  Improve  Forest  and 
Watershed  Health  and  Sustainability, 
King  Hill  Ranger  District,  Lewis  and 
Clark  National  Forest,  Cascade  and 
Judith  Basin  Counties,  MT. 

Summary:  EPA  expressed 
environmental  concerns  with  low 
standard  roads  and  recommends 
restoration.  EPA  recommends  that  the 
final  EIS  include  information  on  aquatic 
monitoring,  enforcement  of  off-road 
vehicle  travel  restrictions,  proposed 
noxious  weed  treatments,  and  potential 
environmental  impacts  from  weed 
control  chemicals. 

ERP  No.  D-AFS-L65376-OR  Rating 
EC2,  Silvies  Canyon  Watershed 
Restoration  Project,  To  Improve  the 
Ecosystem  Health  of  the  Watershed, 
Grant  and  Harney  Counties,  OR. 

Summary:  EPA  expressed 
enviroimiental  concerns  with  road 
densities  exceeding  forest  plan 
objectives,  access  issues  posed  by  ATVs, 
adverse  impacts  to  aquatic  and  upland 
resources  and  impacts  from  livestock 
grazing  activities.  EPA  suggests  that  the 
final  EIS  include  a  Clean  Water  Act 
Section  303(d)  Protocal  for  listed  waters, 
and  a  smoke  management  program  for 
prescribe  fires. 

ERP  No.  D-BLM-K67054-NV  Rating 
3,  Phoenix  Project,  Expansion  of  Current 
Mining  Operations  and  Processing 
Activities,  BatUe  Moimtain,  Plan  of 
Operations,  Lander  County,  NV. 

Summary:  EPA  determined  that  the 
DEIS  was  inadequate  because  it  lacked 
any  itemized  cost  estimate  for  closure 
and  perpetually  operating  and 
maintaining  the  site,  and  did  not 
include  an  adequate  guarantee  that  a 
financial  instnmient  will  exist  to  ensure 
fimds  would  be  available  in  perpetuity 
to  prevent  degradation  of  groundwater 
quality  and  impacts  to  biological 
resources.  Given  the  very  clear  evidence 
that  this  mining  project  wovdd  create  a 
perpetual  and  significant  acid  mine 
drainage  problem,  EPA  believes  a  cost 
estimate  and  detailed  discussion  is 
necessary  in  order  to  determine  the 
magnitude  and  certainty  of  the 
mitigation  measures. 

ERP  No.  D-DOE-K08023-AZ  Rating 
EC2,  Sundance  Energy  Project. 
Interconnecting  a  600-megawatt  Natural 
Gas-Fired,  Simple  Cycle  Peaking  Power 


Plant  with  Western's  Electric 
Transmission  System,  Construction  and 
Operation  on  Private  Lands,  Pinal 
County,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
availability  of  process  water,  the  storage 
and  use  of  wastewater,  potential 
significant  air  quality  impacts,  and 
consultation  with  Indian  Tribal 
governments.  EPA  advocated  an  energy 
development  approach  which  assures  a 
long-term,  sustainable  balance  between 
available  energy  supplies,  energy 
demand,  and  protection  of  ecosystem 
and  himian  health. 

ERP  No.  D-NPS-G65079-OK  Rating 
LO,  Washita  Battlefield  National 
Historic  Site,  General  Management  Plan, 
Implementation,  Roger  Mill  County,  OK. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  DA-DOE-A22088-SC  Rating 
EC2,  Savannah  River  Site  Salt 
Processing  Alternatives,  Evaluation  for 
Separating  High-Activity  and  Low- 
Activity  Fractions  of  Liquid  High-Level 
Radio-active  Waste  and  Potential 
Environmental  Impacts  of  Alternatives 
to  the  In-Tank-Precipitation  Process 
(FTP),  Aiken  and  Barnwell  Coimties,  SC. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
cumulative  impacts  and  the  need  to 
provide  additional  alternative  analysis. 

Dated:  May  22.  2001. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  01-13293  Filed  5-24-01;  8:45  md] 

BILLING  CODE  6S60-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6618-3I 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  - 

Office  of  Federal  Activities,  General 

Information  (202)  564-7167  or 

www.epa.gov/oeca/ofa 

Weekly  receipt  of  Environmental  Impact 
Statements  Filed  May  14,  2001 
Through  May  18,  2001 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  0101 74.  FINAL  EIS,  FHW.  CA, 
U.S.  Highway  101  Transportation 
Improvement  Project,  between 
Vineyard  Avenue  to  Johnson  Drive, 
Fimding,  in  the  Cities  of  Oxnard  and 
San  Buenaventura,  Ventura  County, 
CA,  Due:  June  18,  2001,  Contact:  Jeff 
Kolb  (916)  498-5037. 
This  EIS  should  have  appeared  in  the 

FR  on  05/18/2001. 
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The  30-day  Wait  Period  is  Calculated 
fix)m  05/18/2001. 

EIS  No.  010176,  DRAFT  EIS.  FRC.  NY. 
Upper  Hudson  River  Hydroelectric 
Project,  Relicensing  the  E.J.  West 
Project  (FERC— No.  2318-002), 
Stewart  Bridge  Project  (FERC— No. 
2047-004).  Hudson  River  Project 
(FERC— No.  2482-014)  and  Feeder 
Dam  Hydroelectric  Project  (FERC — 
No.  2554-003),  Saratoga,  Fulton  and 
Hamilton  Coimties,  NY,  Due:  July  09, 
2001,  Contact:  Lee  Emery  (202)  219- 
2779. 

EIS  No.  0101 77.  DRAFT  EIS.  BLM.  NV. 
Falcon  to  Gonder  345kV  Transmission 
Project,  Construction,  Resource 
Management  Plan  Amendments, 
Right-of-Way  Grant,  Lander,  Elko, 
Eureka  and  White  Pine  Counties,  NV, 
Due:  August  23,  2001,  Contact:  Mary 
Craggett  (775)  635-4060. 

EIS  No.  01 01 78,  DRAFT  EIS.  FHW.  NM. 
US  70  Corridor  Improvement, 
Between  Ruidoso  Downs  to  Riverside, 
Implementation,  Right-of-Way 
Acquisition,  Lincoln  Coimty,  NM, 
Due:  July  09,  2001,  Contact:  Gregory 
D.  Rawling  (505)  820-2027. 

EIS  No.  0101 79,  FINAL  EIS.  USN.  HI. 
North  Pacific  Acoustic  Laboratory 
Project,  Reuse  of  Low  Frequency 
Sound  Source  and  Cable  for  Use  in 
Acoustic  Thermometry  of  Ocean 
Climate  (ATOC)  Research,  Kauai,  HI, 
Due:  June  25,  2001,  Contact:  Kathleen 
Vigness  Raposa  (401)  847-7508. 

EIS  No.  010180.  DRAFT  EIS.  FHW.  CA. 
CA-120  Oakdale  Expressway  Project, 
Construction  and  Operation,  Post 
Mile  3.0  to  Post  Mile  R12.9  near 
Oakdale,  Funding,  Section  404 
Permit,  NPDES  Permit,  Stanislaus 
County,  CA,  Due:  July  09,  2001, 
Contact:  Glenn  Clinton  (916)  498- 
5041. 

EIS  No.  010181.  DRAFT  EIS,  AFS,  OR, 
Drew  Creek,  Diamond  Rock  and 
Divide  Cattle  Allotments,  Issuance  of 
Term  Grazing  Permits  on  Livestock 
Allotments  on  Tiller  Ranger  District, 
Implementation,  Umpqua  National 
Forest,  Douglas  and  Jackson  Counties, 
OR.  Due:  July  09,  2001,  Contact:  Wes 
Yamamoto  (541)  825-3201. 

EIS  No.  010182,  DRAFT  EIS.  AFS.  MT, 
North  Elkhoms  Vegetation  Project, 
Elkhom  Wildlife  Management  Unit, 
Implementation,  Strawberry  Butte 
Area,  Helena  National  Forest, 
Jefferson  County  MT,  Due:  July  09, 
2001.  Contact:  Jodie  Canfield  (406) 
266-3425. 

EIS  No.  010183,  DRAFT  EIS,  FAA,  CA, 
Santa  Barbara  Airport  Improvements, 
Extension  of  Runway  Safety  Areas  for 
Runway  7/25,  Expansion  of  the 
Airline  Terminal  Building,  New  Air 


Cargo  Building.  New  Taxiway  M. 
Pavement  of  Taxiway  B.  Additional  T- 
Hangers  and  a  New  On- Airport 
Service  Road,  Funding,  COE  Section 
404  and  10  Permits.  Santa  Barbara 
County.  CA,  Due:  July  09,  2001, 
Contact:  David  B.  Kessler  (310)  725- 
3615. 

EIS  No.  010184.  FINAL  EIS.  FHW.  TX. 
US  Highway  183  Alternate  Project, 
Improvements  from  RM-620  to 
Approximately  Three  Miles  North  of 
the  City  of  Leander.  Williamson 
County,  TX,  Due:  June  25,  2001, 
Contact:  Patrick  Bauer  (512)  916- 
5511. 

EIS  No.  010185.  DRAFT  EIS.  USA.  KY, 
U.S.  Army  Armor  Center  and  Fort 
Knox  Northern  Training  Complex, 
Construction  and  Operation  of  a 
Multi-Piirpose  Digital  Training  Ranger 
and  a  Series  of  Maneuver  Areas,  Drop 
and  Landing  Zones,  Fort  Knox,  KY, 
Due:  July  09,  2001,  Contact:  Tony 
Rekas (703)  614-4991. 

Amended  Notices 

EIS  No.  010142,  DRAFT  EIS,  AFS.  UT. 
Uinta  National  Forest  Revised  Land 
and  Resource  Management  Plan, 
Implementation,  Juab,  Sanpete, 
Tooele,  Utah  and  Wasatch  Counties, 
UT  ,  Due:  August  02,  2001,  Contact: 
Peter  W.  Karp  (801)  377-5780. 
Revision  of  FR  Notice  Published  on 
04/26/2001:  CEQ  Review  Period 
Ending  07/26/2001  has  been  Extended 
to  08/02/2001. 

EIS  No.  010165.  THIRD  DRAFT  nS. 
AFS.  UT.  CO.  Flat  Canyon  Federal 
Coal  Lease  Tract  (UTU-77114), 
Application  for  Leasing,  Manit-La  Sal 
National  Forest,  Ferron-Price  Ranger 
District,  Sanpete  and  Emery  Counties. 
UT  ,  Due:  July  02,  2001,  Contact: 
Carter  Reed  (AFS)  (435)  637-2817. 
Revision  of  FR  notice  published  on 
05/18/2001:  Correction  to  Title  and 
Contact  Persons  and  Telephone 
Numbers.  US  Department  of 
Agriculture,  Forest  Service  and  US 
Department  of  the  Interior  Bureau  of 
Land  Management  are  Joint  Lead 
Agencies  for  the  above  Project.  Stan 
Perks,  Phone  Number  801-539-4038 
is  the  Contact  Person  for  Bureau  of       , 
Land  Management. 

EIS  No.  010084.  DRAFT  SUPPLEMENT. 
FAA,  MA,  Logan  Airside 
Improvements  Planning  Project 
(EOEA  #10458).  Construction  and 
Operation  of  a  new  Unidirectional 
Rimway  14/32.  Centerfield  Taxiway 
and  Add'l  Taxiway  Improvements, 
New  Information,  Providing 
Clarification  of  the  Delay  Problems, 
Boston  Logan  Int'l  Airport,  Federal 
Funding,  Airport  Layout  Plan  and 
NPDES  Permit,  Boston,  MA.  Due:  June 


08,  2001,  Contact:  John  Silva  (781) 
238-7602.  Revision  of  FR  Notice 
Published  on  03/23/2001:  CEQ 
Review  Period  Ending  on  05/07/2001 
has  been  Extended  to  06/08/2001. 

Dated:May  22,  2001. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities 

[FR  Doc.  01-13294  Filed  5-24-01;  8:45  am) 

MLUNG  CODE  6560-aO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6985-1] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  National- 
Scale  Air  Toxics  Assessment  (NAT A) 
Review  Panel  (hereafter,  "NAT A  Review 
Panel")  of  the  USEPA  Science  Advisory 
Board's  (SAB)  Executive  Committee 
(EC)  will  meet  on  the  dates  and  times 
noted  below.  All  times  noted  are  Eastern 
Standard  Time.  All  meetings  are  open  to 
the  public;  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally  ' 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  docimients  bom  the 
relevant  Program  Office  is  included 
below. 

1.  EC/NATA  Review  Panel  Conference 
Call— May  25,  2001 

The  NATA  Review  Panel  will  conduct 
a  public  conference  call  as  a  technical 
editing  working  session  on  Friday,  May 
25,  2001  from  10  am  to  12  noon  (Eastern 
Standard  Time).  The  call  will  be  hosted 
out  of  the  EPA  Science  Advisory  Board 
Conference  Room  (Room  6013),  Ariel 
Rios  Federal  Building,  1200 
Pennsylvania  Avenue,  NW„ 
Washington,  DC  20004.  Interested 
members  of  the  public  may  attend  in 
person  or  connect  to  the  conference  by 
phone.  The  original  purpose  of  the  call 
was  to  provide  Panel  Members  with  the 
opportunity  to  reach  closuire  and  to 
receive  public  comments  on  the  draft 
report.  However,  diuing  the  May  14 
public  conference  call,  the  NATA 
Panelists  requested  additional  time  to 
edit  the  draft  report  (see  66  FR  24137, 
May  11,  2001).  It  is  anticipated  that  the 
draft  report,  once  it  becomes  a 
consensus  draft,  will  also  be  posted  on 
the  SAB  website.  It  is  now  anticipated 
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o  be  posted  around  Jime  1 ,  2001 .  See 
jelow  for  details  of  the  review,  to 
request  any  supplemental  materials 
from  the  Agency  or  ask  questions  on 
materials  already  received  from  the 
Agency. 

Providing  Public  Comments — ^The 
NATA  Review  Panel  will  not  be 
accepting  public  comments  at  this 
conference  call,  because  this  will  be  a 
continued  technical  editing  working 
session  for  the  NATA  Review  Panel  to 
complete  its  preparation  of  the  public 
draft  report.  Oral  and  written  public 
comments  were  previously  accepted  at 
the  March  20-21,  2001  meeting  in 
review  of  this  topic. 

Availability  of  Review  Materials — All 
the  Agency  OAQPS  NATA-related 
review  and  informational  materials, 
including  the  NATA  Report,  the 
Appendices,  all  briefing  and 
presentation  materials  previously 
provided  to  the  SAB  and  may  be 
obtained  on  the  web  at  the  following 
URL  site:  http://www.epa.gov/ttn/uatw/ 
sab/ sabrev. html/.  Further  information 
on  obtaining  the  Agency's  review 
document  and  supporting  appendices  is 
foimd  in  previous  FR  notices  (see  66  FR 
9846,  February  12,  2001  and  66  FR 
24137,  May  11.  2001). 

For  Further  Information:  Members  of 
the  public  desiring  additional 
information  about  the  meeting  should 
contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Officer  (DFO), 
National-Scale  Air  Toxics  Assessment 
Review  Panel,  US  EPA  Science 
Advisory  Board  (1400A),  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  (FedEx  address: 
US  EPA  Science  Advisory  Board,  Suite 
6450, 1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004);  telephone/ 
voice  mail  at  (202)  564-4557;  fax  at 
(202)  501-0582;  or  via  e-mail  at 
kooyoomjian.jack  ©epa.gov.  To  obtain 
information  for  logging  onto  the 
conference  call,  please  contact  Ms.  Betty 
Fortime.  The  dr^  agenda  will  be 
available  approximately  one  week  prior 
to  the  meeting  on  the  SAB  website 
[http://www.epa.gov/sab)  or  from  Ms. 
Betty  Fortxme  at  (202)  564-4534;  fax: 
(202)  501-0582;  or  e-mail  at: 
fortune.  betty®epa  .gov. 

2.  EC/NATA  Review  Panel  Conference 
Call— June  13,  2001 

On  Wednesday.  Jime  13,  2001,  the 
NATA  Review  Panel  will  conduct  a 
public  conference  call  from  11:00  am  to 
1:00  pm  (Eastern  Standard  Time)  to 
reach  closure  on  its  draft  report  in 
review  of  the  EPA  document  entitled 
"National-Scale  Air  Toxics  Assessment 
for  1996,"  EPA-453/R-01-003,  dated 
January,  2001  and  supporting 


appendices.  This  EPA  document 
represents  an  initial  national-scale 
assessment  of  the  potential  health  risks 
associated  with  inhalation  exposures  to 
32  air  toxics  identified  as  priority 
pollutants  by  the  Agency's  Integrated 
Urban  Air  Toxics  Strategy,  plus  diesel 
emissions.  More  information  about  the 
previous  meetings  can  be  foimd  in  66 
FR  9846,  February  12,  2001,  and  66  FR 
24137,  May  11,  2001.  The  NATA 
Review  Panel  is  commenting  on  the 
charge  questions  which  were  outlined 
in  the  above  Federal  Register  notices 
and  pertain  to  appropriateness  of  the 
overall  approach,  including  the  data, 
models,  and  methods  used,  and  the 
ways  these  elements  have  been 
integrated,  as  well  as  to  suggest  ways  to 
improve  these  approaches  for 
subsequent  national-scale  assessments. 
The  public  and  the  Agency  will  be  able 
to  comment  on  three  aspects  of  the 
NATA  Panel's  draft  report,  namely:  (1) 
Has  the  NATA  Review  Panel  adequately 
responded  to  the  questions  posed  in  the 
charge?;  (2)  Are  any  statements  or 
responses  made  in  the  draft  unclear?; 
and,  (3)  Are  there  any  technical  errors? 

Following  the  June  13,  2001 
conference  call  meeting,  the  NATA 
Review  Panel  plans  to  revise  its  draft 
report  and  forward  it  to  the  SAB 
Executive  Committee  for  final  review 
and  approval,  prior  to  transmi,ttal  to  the 
Agency.  This  review  will  be  announced 
in  a  subsequent  Federal  Register  notice. 

Providing  Comments — In  accord  with 
the  Federal  Advisory  Committee  Act 
(FACA),  the  public  and  the  Agency  are 
invited  to  submit  written  or  oral 
coitiments  on  the  above  three  questions 
that  are  the  focus  of  the  review. 
Requests  to  make  comments  should  be 
received  by  Jime  6,  2001  by  Ms.  Betty 
Fortune,  EPA  Science  Advisory  Board, 
Mail  Code  1400A,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington  DC  20460. 
(Telephone  (202)  564-4534,  FAX  (202) 
501-0582;  or  via  e-mail  at 
fortune.betty@epa.gov).  The  SAB  will 
have  a  brief  period  available  during  the 
conference  call  for  applicable  oral 
public  comment.  Therefore,  emyone 
wishing  to  make  oral  comments  on  the 
three  focus  questions  above,  but  that  are 
not  duplicative  of  the  written  comments 
previously  submitted  on  this  topic,  must 
contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Officer  for  the 
NATA  Review  Panel  (see  contact 
information  below),  in  writing  no  later 
than  Jime  6.  2001.  In  order  to  be 
accepted  into  the  public  record,  all 
comments  must  be  received 
(postmarked)  no  later  than  two  working 
days  following  the  meeting. 


For  Further  Information:  Any  member 
of  the  public  wishing  further 
information  concerning  this  meeting 
should  contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Officer,  US  EPA 
Science  Advisory  Board  (1400A),  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  2046(M)001;  telephone  (202}  564- 
4557;  FAX  (202)  501-0582;  or  via  e-mail 
at  kooyoomjian.jack@epa.gov.  To  obtain 
information  on  how  to  participate  in  the 
conference  call,  please  contact  Ms.  Betty 
Fortime  (see  contact  information  below). 
A  draft  agenda  for  the  teleconference 
will  be  posted  on  the  SAB  website 
(www.epa.gov/sab)  approximately  one 
week  prior  to  the  cotiference  call. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  linuted  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total,  unless  otherwise 
stated.  Deadlines  for  getting  on  the 
public  speaker  list  for  a  meeting  are 
given  above.  Speakers  should  bring  at 
least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  formats: 
WordPerfect.  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  our 
Website  (http://www.epa.gov/sab)  and 
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in  The  FY2000  Annual  Report  of  the 
Staff  Director  which  is  available  from 
the  SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
appropriate  Dr.  Kooyoomjian  at  least 
five  business  days  prior  to  the  meeting 
so  that  appropriate  arrangements  can  be 
made. 

Dated:May  17.  2001. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  01-13278  Filed  5-24-01;  8:45  am) 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6985-2] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  Frost 
Manufacturing  Company  Site 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Enviroiunental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA").  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  response  costs 
concerning  the  Frost  Manufacturing 
Company  site  in  Kenosha,  Wisconsin 
with  the  following  settling  parties:  S.R. 
Smith,  LLC,  and  Household  Commercial 
Financial  Services,  Inc.  The  settlement 
requires  the  settling  parties  to  pay 
$100,00.00  to  the  Hazardous  Substance 
Superfund.  The  settlement  includes  a 
covenant  not  to  sue  the  settling  parties 
pursuant  to  section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a).  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  rieceive  written 
comments  relating  to  the  settlement. 
The  Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  United 
States  Environmental  Protection 
Agency,  Region  5  Records  Center, 


seventh  floor,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
DATES:  Comments  must  be  submitted  on 
or  before  Jime  25.  2001. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
United  States  Environmental  Protection 
Agency,  Region  5  Records  Center, 
seventh  floor,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  Carol  Ropski,  U.S.  EPA 
Region  5,  Mail  Code  SE-5J,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  353-7647.  Comments 
should  reference  the  Frost 
Manufacturing  Company  Site,  Kenosha. 
Wisconsin  and  EPA  Docket  No.  V-W- 
Ol-C-639  and  should  be  addressed  to 
Ms.  Rospki  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Ropski,  U.S.  EPA  Region  5,  Mail 
Code  SE-5J,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  353-7647. 

Dated:  May  15,  2001 
William  E.  Muno, 

Director.  Superfund  Division,  Region  5. 
(FR  Doc.  01-13275  Filed  5-24-01;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

May  15.  2001. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  control  nimiber.  Not 
withstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214. 

Federal  Comnnmications  Conunission 

OMB  Control  No.:  3060-0809. 

Expiration  Date:  04/30/03. 

Title:  Communications  Assistance  for 
Law  Enforcement  Act,  Report  and  Order 
and  Order  on  Reconsideration. 

Form  No.:  N/A. 


Estimated  Annual  Burden:  36,000 
burden  hours  annually,  6  hours  per 
response;  6,000  responses. 

Description:  The  information  filed 
with  the  Commission  will  be  used  to 
verify  telecommunications  carriers' 
conformance  with  the  CALEA 
requirements,  and  the  information  made 
available  to  law  enforcement  officials 
will  be  used  to  determine  the 
accountability  and  accuracy  of 
telecommunications  carriers' 
compliance  with  lawful  electronic 
surveillance  orders. 

OMB  Control  No.:  3060-0957. 

Expiration  Date:  05/31/04. 

Tif/e;  Wireless  Enhanced  911  Service, 
Fourth  MO&O. 

Form  No.  .N/A. 

Estimated  Annual  Burden:  7,500 
biuden  hours  annually,  approximately  3 
hours  per  response;  2.500  responses. 

Description:  The  Commission  will  use 
the  information  submitted  by  petitioners 
to  ensure  that  carriers  comply  with 
critically  important  Phase  II 
requirements  in  an  orderly,  timely, 
comprehensive  fashion  with  no 
unnecessary  delay. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-13243  Filed  5-24-01;  8:45  am] 

BILUNG  CODE  6n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2486] 

Petition  for  Clarification  of  Action  in 
Rulemaking  Proceeding 

May  21,  2001. 

Petition  for  Clarification  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  piu-suant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW..  Washington,  DC  or  may  be 
purchased  frtjm  the  Commission's  copy 
contractor,  ITS,  hic.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  June  11.  2001.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4Cb)(l)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  have  expired. 

Subject:  Revision  of  the  Commission's 
Rules  To  Ensure  Compatibility  with 
Enhanced  911  Emergency  Calling 
Systems  (CC  Docket  No.  94-102). 

Number  of  Petitions  Filed:  1. 


V 
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Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-13245  Filed  5-24-01;  8:45  am] 

BaXJNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-136a-OR] 

Illinois;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Illinois  (FEMA- 
1368-DR),  dated  May  9,  2001,  and 
related  determinations. 
EFFECTIVE  DATE:  May  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
9,  2001,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  USC 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Illinois,  resulting 
from  flooding  beginning  on  April  18,  2001, 
and  continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  m^ajor  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  USC  5121  (Stafford  Act).  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Illinois. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistcmce  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
(Category  A)  and  emergency  protective 
measures  (Category  B)  under  Public 
Assistance,  and  Hazard  Mitigation  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  he  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
clianges  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 


a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  R.  Colangelo  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Illinois  to  have  been 
affected  adversely  by  this  declared 
major  disaster:. 

Carroll,  Hancock,  Henderson,  Jo  Daviess, 
Rock  Island  and  Whiteside  Counties  for 
Individual  Assistance. 

Adams,  Calhoun,  Carroll,  Hancock, 
Henderson,  Jo  Daviess,  Mercer,  Pike,  Rock 
Island  and  Whiteside  for  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B)  under  the  Public  Assistance  Program. 

All  counties  within  the  State  of 
Illinois  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh. 

Director. 

[FR  Doc.  01-13262  Filed  5-24-01;  8:45  am] 

BILUNG  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1367-DR] 

Iowa;  Amendment  No.  2  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa,  (FEMA-1367-DR),  dated 
May  2,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-37'72. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  is  hereby  amaiuled  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  2.  2001: 

Calhoun  County  for  Individual  and  Public 
Assistance. 

Des  Moines  County  for  (Categories  A  and 
B]  under  the  Public  Assistance  program. 

Louisa  and  Ringgold  Counties  for 
(Categories  C-G)  under  the  Public  Assistance 
program  (already  designated  for  Categories  A 
and  B). 

Humboldt,  Palo  Alto,  Sac,  and  Webster 
Counties  for  Public  Assistance. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

IFR  Doc.  01-13260  Filed  5-24-01;  8:45  am) 

BILUNG  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1371-DR] 

Maine;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Maine  (FEMA- 
1371-DR),  dated  May  16,  2001,  and 
related  determinations. 
EFFECTIVE  date:  May  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
16,  2001,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Maine,  resulting 


28908 


Federal  Register / Vol.  66.  No.  102 /Friday,  May  25,  2001  / Notices 


from  severe  winter  storms  and  flooding  on 
March  5-31,  2001.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121.(Stafford  Act).  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Maine. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Marianne  Jackson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Maine  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Franklin,  Oxford  and  York  Counties  for 
Public  Assistance. 

All  counties  within  the  State  of  Maine 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Conununity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  hidividual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

|FR  Doc.  01-13265  Filed  5-24-01;  8:45  am) 

BILLING  CODE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1370-OR] 

Minnesota;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


action:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
(FEMA-1370-DR),  dated  May  16.  2001, 
and  related  determinations. 
EFFECTIVE  DATE:  May  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
16,  2601,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  winter  storms,  flooding, 
and  tornadoes  beginning  on  March  23,  2001, 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121  (Stafford  Act).  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  You  are  also  authorized  to 
provide  Hazard  Mitigation  throughout  the 
State.  Consistent  with  the  requirement  that 
Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs.  «. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  he  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148. 1 
hereby  appoint  James  L.  Roche  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Miimesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Benton,  Chippewa,  Freeborn,  Goodhue, 
Houston,  St.  Louis,  Stevens,  Wabasha, 


Washington,  Winona,  and  Yellow  Medicine, 
and  the  Tribal  governments  of  Prairie  Island 
and  Upper  Sioux  for  Individual  Assistance. 

Big  Stone,  Carver,  Chippewa,  Chisago, 
Clay,  Dakota.  Freeborn,  Goodhue,  Grant, 
Houston,  Lac  qui  Parle,  McLeod,  Meeker, 
Morrison,  Norman,  Polk,  Ramsey,  Red  Lake, 
Redwood,  Renville,  St.  Louis,  Stevens,  Swift, 
Todd,  Traverse,  Wabasha,  Washington, 
Wilkin,  Winona,  and  Yellow  Medicine,  and 
the  Tribal  governments  of  Prairie  Island  and 
Upper  Sioux  for  Public  Assistance. 

All  counties  within  the  State  of 
Minnesota  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  aire  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

(FR  Doc.  01-13264  Filed  5-24-01;  8:45  am] 

BILUNG  CODE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1373-DR] 

Nebraska;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-1373-DR).  dated  May  16.  2001, 
and  related  determinations. 

EFFECTIVE  DATE:  May  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472, (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
16,  2001,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nebraska, 
Resulting  from  severe  winter  storms,  flooding, 
and  tornadoes  on  April  10-23,  2001,  is  of 
sufficient  severity  and  magnitude  to  warrant 
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major  disaster  declaration  under  the  Robert 
Stafford  Disaster  Relief  and  Emergency 
ssistance  Act,  42  U.S.C.  5121  (Stafford  Act). 
[|  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Nebraska. 
I  In  order  to  provide  Federal  assistance,  you 
me  hereby  authorized  to  allocate  from  funds 
ijvailable  for  these  purposes,  such  amounts  as 
lu  find  necessary  for  Federal  disaster 
sistance  and  administrative  expenses. 
You  are  authorized  to  provide  Public 

istance  in  the  designated  areas,  Hazard 
itigation  throughout  the  State,  and  any 

er  forms  of  assistance  under  the  Stafford 
ct  you  may  deem  appropriate.  Consistent 
th  the  requirement  that  Federal  assistance 
supplemental,  any  Federal  funds  provided 
der  the  Stafford  Act  for  Public  Assistance 
Hazard  Mitigation  will  be  limited  to  75 
rcent  of  the  total  eligible  costs. 
Further,  you  are  authorized  to  make 
anges  to  this  declaration  to  the  extent 
lowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
the  authority  vested  in  the  Director  of 
e  Federal  Emergency  Management 
ency  under  Executive  Order  12148, 1 
hereby  appoint  Carlos  Mitchell  of  the 
Fedei^  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have- 
been  affected  adversely  by  this  declared 
major  disaster: 

Banner.  Blaine,  Box  Butte,  Brown,  Chase, 
Cherry,  Cheyenne,  Deuel,  Gage,  Garden, 
Hayes,  Hooker,  ]ohnson,  Keith,  Keya  Paha, 
Kimball,  Lincoln.  Logan,  McPherson,  Morrill, 
Nuckolls.  Perkins,  Rock,  Saline,  Sioux,  and 
1'homas  counties  for  Public  Assistance. 

i  All  counties  within  the  State  of 
Nebraska  are  eligible  to  apply  for 
^sistance  imder  the  Hazard  Mitigation 
Grant  Program. 

he  following  Catalog  of  Federal  Domestic 
sistance  Numbers  (CFDA)  are  to  be  used 
T  reporting  and  drawing  funds:  83.537, 
nununity  Disaster  Loans;  83.538,  Cora 
Town  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
ogram;  83.541,  Disaster  Unemployment 
ssistance  (DUA);  83.542,  Fire  Suppression 
sistance;  83.543,  Individual  and  Family 
rant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
frogram.) 

loe  M.  Allbaugh, 

Director. 

\FR  Doc.  01-13267  Filed  5-24-01;  8:45  am] 

I IIUJNG  COOE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1372-OR] 

Puerto  Rico;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Puerto  Rico,  (FEMA- 
1372-DR),  dated  May  16,  2001,  and 
related  determinations. 
EFFECTIVE  DATE:  May  17,  2001. 
FOR  FURTHER  INFORMATK}N  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPt^MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
Commonwealth  of  Puerto  Rico  is  hereby 
amended  to  include  Public  Assistance 
and  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  16.  2001: 

Adjuntas.  Rincon  and  Sabana  Grande  for 
Individual  Assistance  and  Public  Assistance. 

Afiasco.  Hormigueros.  Lares.  Las  Marias, 
Maricao  and  Moca  for  Public  Assistance. 

Cabo  Rojo,  Guaica,  Guayanilla,  Lajas,  San 
German  and  Yauco  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-13261  Filed  5-24-01;  8:45  am] 

BILLING  COOE  S71S-02-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1372-OR] 

Puerto  Rico;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Puerto  Rico  (FEMA-1372-DR).  dated 
May  16.  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
16,  2001,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  USC 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of  Puerto 
Rico,  resulting  from  severe  storms,  flooding 
and  mudslides  beginning  on  May  6,  2001, 
and  continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121  (Stafford  Act).  I,  N 

therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Puerto  Rico. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas,  Hazard 
Mitigation  throughout  the  Commonwealth, 
and  any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs,  ff  Public 
Assistance  is  later  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  ^re  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Justo  Hernandez  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Commonwealth  of  Puerto 
Rico  to  have  been  affected  adversely  by 
this  declared  major  disaster: 


\ 
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The  municipalities  of  Cabo  Roio,  Lajas, 
Guanica,  Guayanilla,  San  German,  and  Yauco 
for  Individual  Assistance. 

All  municipalities  within  the 
Commonwealth  of  Puerto  Rico  are 
eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numt)ers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

(FR  Doc.  01-13266  Filed  5-24-01;  8:45  am] 

BtUJNQ  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1369-DR] 

Wisconsin;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-1369-DR),  dated  May  11,  2001, 
and  related  determinations. 
EFFECTIVE  DATE:  May  11,  2001. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPt^MENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
11,  2001,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  flooding  and  severe  storms  on 
April  10,  2001  and  continuing,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121  (Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  imder  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Thomas  P.  Davies  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Bu^o,  Burnett,  Crawford,  Douglas,  Grant, 
La  Crosse,  Pepin,  Pierce.  St.  Croix, 
Trempealeau,  and  Vernon  Counties  for 
Individual  Assistance. 

Ashland,  Barron,  Bayfield,  Buffalo, 
Burnett,  Crawford,  Douglas,  Grant,  Iron,  La 
Crosse.  Pepin,  Pierce,  Polk,  St.  Croix, 
Trempealeau,  Vernon,  and  Washburn 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of 
Wisconsin  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh,  ~~ 

Director. 

[FR  Doc.  01-13263  Filed  5-24-01;  8:45  am) 

BaUNG  CODE  671 S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Advisory  Committee 
(Expert  Panel  on  Cost  Estimating)  for 
the  Public  Assistance  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463,  5 
U.S.C.  App.},  announcement  is  made  of 
the  following  committee  meeting: 

Name:  Advisory  Committee  (Expert 
Panel  on  Cost  Estimating)  for  the  Public 
Assistance  Program. 

Date  of  Meeting:  June  26-28,  2001 . 

Place:  Crystal  City  Marriott,  1999 
Jefferson  Davis  Highway,  Salons  B  and 
C,  Arlington,  VA  22202. 

rime;  June  26:  9  a.m.-5  p.m.,  Jime  27: 
8  a.m.-5  p.m.,  June  28:  8  a.m.-5  p.m. 

Proposed  Agenda:  The  Panel  will  be 
provided  with:  (1)  An  overview  of  the 
Stafford  Act  (P.L.  93-288)  and  the 
provision  of  the  Disaster  Mitigation  Act 
of  2000  (P.L.  106-390)  that  directs 
FEMA  to  establish  a  methodology, 
consistent  with  industry  practices,  for 
estimating  the  cost  to  repair,  restore  or 
replace  eligible  public  facilities  that  are 
damaged  during  a  major  disaster.  (2)  A 
briefing  on  the  Grant  Acceleration 
Program  that  FEMA  employed  during 
the  Northridge  Earthquake.  (3)  A 
briefing  on  the  Cost  Estimating  Format 
for  Large  Projects  that  FEMA  has  used 
since  the  inception  of  the  redesigned 
Public  Assistance  Program.  Discussion 
will  also  be  held  regarding  the  Public 
Assistance  Program  and  cost  estimating 
issues  for  roads  and  bridges,  water 
control  facilities,  buildings,  utility 
systems,  and  recreational  facilities. 
Finally,  the  Panel  will  consider  current 
and  futuire  requirements  for  making 
recommendations  on  both  a  cost 
estimating  methodology  and  reasonable 
floor  and  ceiling  percentages  related  to 
the  estimated  cost  by  the  first  quarter  of 
calendar  year  2002. 

The  meeting  will  be  open  to  the 
public,  with  seats  available  on  a  first- 
come,  first-served  basis.  All  members  of 
the  public  interested  in  attending 
should  contact  James  D.  Duffer,  at  202- 
646-3532. 

Minutes  of  the  meeting  will  be 
prepared  and  available  for  public 
viewing  at  the  Federal  Emergency 
Management  Agency  (FEMA), 
Infrastructure  Division,  Response  and 
Recovery  Directorate,  500  C  Street.  SW., 
Washington,  DC  20472  and  posted  on 
FEMA's  Web  Page  located  at  http:// 
www.fema.gov/r-n-r/pa.  Copies  of  the 
meeting  minutes  will  be  available  upon 
request  90  days  after  the  meeting. 

Robert  J.  Adamcik, 

Deputy  Associate  Director,  Response  &■ 

Recovery  Directorate. 

(FR  Doc.  01-13268  Filed  5-24-01;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Gonti-ol  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federd 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  12, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Raymond  and  Ruth  Schnake,  St. 
Peter,  Illinois;  to  retain  voting  shares  of 
St.  Peter  Bancshares,  Inc.,  St.  Peter. 
Illinois,  and  thereby  indirectiy  retain 
voting  shares  of  First  State  Baiik  of  St. 
Peter,  St.  Peter,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  William  fames  Collier,  Post,  Texas, 
Thomas  Curtis  Darden,  Linda  Ann 
Lewis,  both  of  Lubbock,  Texas,  and 
Jesse  Lee  Reese,  Ralls,  Texas;  to  acquire 
voting  shares  of  Kenco  Bancshares,  Inc., 
Jayton,  Texas,  and  thereby  indirectly 
acquire  voting  shares  of  Kent  County 
State  Bank,  Jayton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22,2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-13281  Filed  5-24-01;  8:45  am] 
BMJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
lolding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
tiie  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  18,  2001. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1 .  West  End  Financial  Corp., 
Bessemer,  Michigan;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Gogebic 
Range  Bank,  Bessemer,  Michigan,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  21,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-13179  Filed  5-24-00;  8:45  am] 
BILUNG  CODE  6210-01-3 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 


owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
tiie  BHC  Act  (12  U.S.C.  1842(c)).  If  tiie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  22,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Stiwt,  N.W.,  AUanta, 
Georgia  30303-2713: 

1.  Madison  Bancshares,  Inc.,  Palm 
Harbor,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Madison 
Bank,  Palm  Harbor,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  Commerce  Investments  I, 
Commerce  Investments  II  and 
Commerce  Investments  Ul,  all  located  in 
Oak  Brook  Terrace,  Illinois:  to  become 
bank  holding  companies  by  acquiring 
27.9  percent  of  the  voting  shares  of 
Bancshares  Holding  Corp.,  Downers 
Grove,  Illinois,  and  thereby  acquire  The 
Bank  of  Commerce,  Downers  Grove, 
Illinois.  In  connection  with  these 
applications,  Bancshares  Holding  Corp. 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Bank  of 
Commerce,  Downers  Grove,  Illinois. 

C.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Mason  National  Bank  Employee 
Stock  Ownership  Plan,  Mason,  Texas;  to 
become  a  bank  holding  company  by 
acquiring  31.1  percent  of  the  voting 
shares  of  Mason  National  Bancshares, 
Inc.,  Mason,  Texas,  and  thereby 
indirectiy  acquiring  Mason  National 
Bancshares  of  Nevada,  Carson  City, 
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Nevada  and  Mason  National  Bank, 
Mason,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  22.  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13280  Filed  5-24-01;  8:45  am] 
BIUMG  CO06  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  tt>e  Office  of  Management 
and  Budget  (0MB) 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995,  the 
Department  of  Health  and  Htmian 
Services  (DHHS),  Office  of  the  Secretary 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB).  We  are 
requesting  an  emergency  review  because 
the  collection  of  information  as 
described  below  is  needed  prior  to 
expiration  of  the  normal  time  limits  for 
0MB  review  as  established  in  5  CFR 
1320.  Section  703  of  Public  Law  106- 
113  requires  the  Secretary  to  conduct  an 
evaluation  of  State  Children's  -Health 
Insurance  Programs  and  submit  the 
results  to  Congress  no  later  than 
December  31,  2001.  Following  the 
normal  information  collection  clearance 
procedures  would  cause  this  statutory 
deadline  to  be  missed. 

DHHS  is  requesting  that  OMB  grant 
emergency  approval  by  Jime  22,  2001 
for  a  period  of  180  days. 


Title  and  Description  of  Information 
Collection 

State  Children's  Health  Insurance 
Program  Focus  Group  Study — NEW — As 
part  of  evaluation  of  the  State  Children's 
Health  Insurance  Program  (SCHIP),  the 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  is  proposing 
the  collection  of  qualitative  data  by 
conducting  a  series  of  52  focus  groups 
in  nine  states.  The  focus  groups  will  be 
comprised  of  SCHIP  program 
participants,  SCHIP  eligibles,  and 
individuals  who  have  disenrolled  in  the 
program.  The  purpose  of  this  portion  of 
the  study  is  to  identify  factors  which 
influence  enrollment  in  and 
disenrollment  from  Medicaid  and 
SCHIP.  Respondents:  Individuals  or 
households. 


Burden  Information 

Instrument 

Numt>er  of 
respondents 

Minutes  per 
response 

Total  burden 
(hours) 

Screen 

6.240 
468 
468 

6 
5 

150 

624 
39 

1.170 

Registration 

Focus  Group  

Total  

1.833 

OMB  Desk  Officer:  Allison  Herron 
Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  NW., 
Washington.  DC  2^503. 

Comments  may  also  be  faxed  to  Ms. 
Eydt  at  202-395-6974.  Comments 
should  be  received  by  OMB  by  June  20, 
2001. 

Comments  may  also  be  sent  to 
C5mthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC,  20201. 

Dated:  May  18,  2001. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  01-13258  Filed  5-24-01;  8:45  am) 
BIUJNQ  CODE  4154-06-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Traumatic 
Occupational  Injury  Research:  Science 
for  Prevention,  NORA:  RFA  OH-01-005 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):Traumatic  Occupational  Injury 
Research:  Science  for  Prevention,  NORA: 
RFA  OH-01-005. 

Times  and  Dates:  8  a.m.-8:30  a.m.,  June 
11,  2001.  (Open)  8:30  a.m.-5  p.m.,  June  11, 
2001.  (Closed)  8  a.m.-2  p.m.,  June  12,  2001. 
(Closed) 

Place:  Courtyard  Marriott  in  Buffalo/ 
Amherst,  4100  Sheridan  Drive,  Buffalo,  NY 
14221. 

"Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Deputy  Director  for  Program 
Management,  CDC,  pursuant  to  Public  Law 
92-463. 


Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  NORA: 
RFA  OH-01-005. 

For  Further  Information  Contact: 
Gwendolyn  H.  Cattledge,  Ph.D.,  Office  of 
Extramural  Programs,  National  Institute  for 
Occupational  Safety  and  Health.  CDC,  1600 
Clifton  Rd,  NE,  M/S  D28,  Atlanta,  Georgia 
30333,  telephone  404-639-2378. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  21,  2001. 
Carolyn  ].  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  01-13236  Filed  5-24-01;  8:45  am] 

BMXING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Extended  Work 
Schedules  in  the  New  EcorK>my: 
Health  and  Safety  Risits  to  Workers; 
RFA  OH-01-006 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Extended  Work  Schedules  in  the 
New  Economy:  Health  and  Safety  Risks  to 
Workers;  RFA  OH-01-006. 

Times  and  Dates:  8  a.m.-8:30  a.m.,  June 
11,  2001.  (Open)  8:30  a.m.-5  a.m.,  Jtme  11, 
2001.  (Closed)  8:30  a.m.-5  a.m.,  June  12, 
2001.  (Closed) 

Place:  Sheraton  Station  Square,  7  Station 
Square  Drive,  Pittsburgh,  PA  15219 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Deputy  Director  for  Program 
Management,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement:  RFA 
OH-01-006. 

For  Further  Information  Contact:  Pervis  C. 
Major,  Ph.D.,  Scientific  Review 
Administrator,  National  Institute  for 
Occupational  Safety  and  Health,  CDC,  1095 
Willowdale  Road.  M/S  B228.  Morgantown, 
West  Virginia  26505,  telephone  304-285- 
5979. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  21,  2001. 
( larolyn  J.  Russell, 

Director,  Management  Analysis  and  Service 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  01-13239  Filed  5-24-01;  8:45  am] 

■aUNG  CODE  4163-19-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Conunittee  on 
Immunization  Practices  (AQP). 

Times  and  Dates:  8:30  a.m.-6:45  p.m.,  June 
20,  2001. 

8  a.m.-5:15  p.m.,  June  21,  2001. 

Place:  Atlanta  Marriott  Century  Center, 
2000  Century 

Boulevard,  N.E.,  Atlanta,  Georgia  30345- 
3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  The  agenda  will 
include  a  discussion  on  vaccine  safety  issues 
for  yellow  fever  vaccine:  Is  a  yellow  fever 
vaccine  booster  needed  every  10  years;  adult 
high-risk  hepatitis  B  immunization;  current 
epidemiology  of  HBV  infection  in  the  US; 
status  of  immunization  of  high  risk  persons 
in  STD  clinics,  prisons,  and  non-traditional 
settings;  update  on  tetanus  toxoid  vaccine 
shortage;  what  should  be  C£)C's  role  if  the 
influenza  vaccine  supply  remains  unclear  for 
the  2001^2002  season;  summary  of  the  live- 
attenuated  influenza  vaccine  working  group 
meeting;  vaccine  safety  updates:  the  Brighton 
collaboration,  Institute  of  Medicine  Report  on 
measles,  mumps  and  rubella  vaccine  and 
autism;  update  on  thimerosal;  update  from 
the  National  Center  for  Infectious  Diseases; 
update  from  the  National  Immunization 
Program;  update  from  the  Food  and  Drug 
Administration;  update  from  the  National 
Institutes  of  Health;  update  from  the  Vaccine 
Injury  Compensation  Program;  update  from 
the  National  Vaccine  Program;  final  decision 
on  general  recommendations  for 
immunization;  discontinuation  of  human 
rabies  vaccine  for  intradermal  pre-exposure 
use;  update  on  current  phase  ID  HIV  vaccine 
efficacy  trials;  update  on  risk  of 
meningococcal  disease  among  microbiology 
laboratory  workers;  use  of  economic 
evaluation  for  setting  health  policy; 
recommended  childhood  immunization 
schedule,  2002;  and  should  there  be  an 
immunization  schedule  for  adult 
immunization. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 


For  Further  Information  Contact:  Gloria  A. 
Kovach,  Program  Analyst,  Epidemiology  and 
Surveillance  Division,  National 
Immunization  Program,  CDC,  1600  Clifton 
Road,  NE,  m/s  E61,  Atlanta,  Georgia  30333. 
Telephone  404/639-8096. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  21,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  01-13238  Filed  5-24-01;  8:45  am] 

BNJJNQ  CODE  4ia3-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notk:e  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Times  and  Dates:  8:30  a.m.-5:30  p.m.,  June 
28,  2001;  8  a.m.-5  p.m.,  June  29,  2001. 

Place:  Embassy  Suites.  1900  Diagonal 
Road,  Alexandria,  VA,  22314. 

Status:  Open  8:30  a.m.-9:30  a.m.,  June  28, 
2001;  Closed  9:30  a.m.-5:30  p.m..  June  28, 
2001;  Closed  8  a.m.-5  p.m.,  June  29,  2001. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety  and 
health  and  allied  areas. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  for 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevention 
of  work-related  injury  and  illness.  It  is 
anticipated  that  research  funded  mil 
promote  these  program  goals. 

Matters  to  be  Discussed:  The  meeting  will 
convene  in  open  session  from  8:30-9:30  a.m. 
on  June  28,  2001,  to  address  matters  related 
to  the  conduct  of  Study  Section  business. 
The  remainder  of  the  meeting  will  proceed  in 
closed  session.  The  purpose  of  the  closed 
sessions  is  for  the  Safety  and  Occupational 
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Health  Study  Section  to  consider  safety  and 
occupational  health  related  grant 
applications.  These  portions  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552b(c)(4] 
and  (6)  title  5  U.S.C.,  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations,  CDC.  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Charles 
N.  Rafferty.  Ph.D..  NIOSH  ScienUfic  Review 
Administrator,  Bethesda,  Maryland. 
Telephone  (301)435-3562,  E-mail 
Taffertc@csr.nih.gov. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  fer  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  21,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  01-13237  Filed  5-24-01;  8:45  am) 

BNJJNG  CODE  4163-19-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Statewide  Automated  Child 
Welfare  Information  System  (SACWIS) 
Assessment  Review  GuidE  (SARGE). 

OAfB  No.  0970-0159. 

Description:  HHS  cannot  fulfill  its 
obligation  to  effectively  serve  the 
nation's  Adoption  and  Foster  Care 
populations,  nor  report  meaningful  and 
reliable  information  to  Congress  about 
the  extent  of  problems  facing  these 
children  or  the  effectiveness  of 
assistance  provided  to  this  population, 
without  access  to  timely  and  accurate 
information.  Currently,  SACWIS 
systems  support  State  efforts  to  meet  the 
follov\ring  Federal  reporting 
requirements:  the  Adoption  and  Foster 
Care  Analysis  and  Reporting  System 
(AFCARS)  required  by  section  479(b)(2) 
of  the  Social  Security  Act;  the  National 
Child  Abuse  and  Neglect  Data  System 
(NCANDS);  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA);  and  the  new 
Chafee  Independent  Living  Program. 

Annual  Burden  Estimates 


Forty-eight  States  and  the  District  of 
Columbia  have  developed  or  have 
committed  to  develop  a  SACWIS  system 
with  Federal  financial  participation. 
The  purpose  of  these  reviews  is  to 
ensure  that  all  aspects  of  the  project,  as 
described  in  the  approved  Advance 
Planning  Docxunent,  have  been 
adequately  completed,  and  conform  to 
applicable  regulations  and  policies. 

To  initiate  a  review.  States  will 
submit  the  completed  SACWIS 
Assessment  Review  GuidE  (SARGE)  and 
other  documentation  at  the  point  that 
they  have  completed  system 
development  and  the  system  is 
operational  statewide.  The  additional 
documents  submitted  as  part  of  this 
process  should  all  be  readily  available 
to  the  State  as  a  result  of  good  project 
management. 

The  information  collected  in  the 
SACWIS  Assessment  Review  Guide  will 
allow  State  and  Federal  officials  to 
determine  if  the  State's  SACWIS  system 
meets  the  requirements  for  title  IV-E 
Federal  financial  participation  defined 
at  45  CFR  1355.50.  Additionally,  other 
States  will  be  able  to  use  the 
documentation  provided  as  part  of  this 
review  process  in  their  own  system 
development  efforts. 

Respondents:  State  Title  IV-E 
Agencies. 


Instrument 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

Average  bur- 
den hours  per 
response 

Total  burden 
hours 

Review  

6 

1 

200 

1200 

Estimated  Tolal  Annual  Burden  Hours 

1200 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services. 
370  L'Enfant  Promenade,  SW.. 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  agency,  including 
whether  t^e  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:May  22,  2001. 
BobSargis, 

Reports  Clearance  Officer. 

(FR  Doc.  01-13257  Filed  5-24-01;  8:45  am] 

BILUNG  COOE  41S«-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  June  7,  2001.  8  a.m.  to  5:30  p.m. 

Location:  Holiday  Inn.  Versailles 
Ballroom.  8120  Wisconsin  Ave.. 
Bethesda,  MD. 

Contact  Karen  M.  Templeton-Somers, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-827-7001.  or 
by  e-mail  at  SomersK@cder.fda.gov.  or 
FDA  Advisory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
single  patient  use  of  nonapproved 
oncology  drugs  and  biologies.  This  is  a 
continuation  of  the  discussion  started  at 
the  December  13  and  14,  2000,  meeting. 

Procedure:  The  meeting  is  open  to  the 
public  from  8  a.m.  to  1  p.m.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  31,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:15 
a.m.  and  9:15  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  31,  2001,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Background  materials  for  this  meeting 
will  be  posted  at  the  Oncologic  Drugs 
Advisory  Committee  dockets  Web  site  at 
www.fda.gov/ohrms/dockets/ac/ 
acmenu.htm.  (Click  on  the  year  2001 
and  scroll  down  to  the  Oncologic  Drugs 
Advisory  Committee  meetings.)  The 
slides  and  transcripts  from  the  meeting 
wQl  be  posted  at  this  same  Web  site 
about  3  weeks  after  the  meeting. 

Closed  Committee  Deliberations:  The 
meeting  will  be  closed  from  1  p.m.  to 
5:30  p.m.  to  permit  discussion  and 
review  of  trade  secret  and/or. 
confidential  information  (5  U.S.C.  - 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

FDA  regrets  that  it  was  imable  to 
publish  this  notice  1 5  days  prior  to  the 
May  23.  2001.  Oncologic  Drugs 
Adidsory  Committee  meeting.  Because 
there  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  members  of  the 
Oncologic  Drugs  Advisory  Committee 


were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the ' 
customary  15-day  public  notice. 

Dated:  May  22,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-13368  Filed  5-23-01;  4:15  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-0087] 

Guidance  for  Industry  on  IND  Meetings 
for  Human  Drugs  and  Biologies; 
Chemistry,  Manufacturing,  and 
Controls  Information;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "IND  Meetings  for  Human 
Drugs  and  Biologies;  Chemistry, 
Manufacturing,  and  Controls 
Information."  This  guidance  provides 
recommendations  to  industry  on  formal 
meetings  between  sponsors  of 
investigational  new  drug  applications 
(INDs)  and  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  or  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  on  chemistry, 
manufacturing,  and  controls  (CMC) 
information. 

DATES:  Submit  written  comments  on 
agency  guidances  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Division  of  Drug  Information  (HFD- 
240).  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  to  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research.  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
Rockville,  MD  20852-1488,  FAX  1-888- 
CBER-FAX  or  301-827-3844.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
Submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 


electronic  access  to  the  guidance 
dociiment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  K.  Moore,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
501),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827- 
6430; 

or 
Robert  A.  Yetter,  Center  for  Biologies 
and  Research  (HFM-IO),  Food  and 
Drug  Administration.  Bldg.  N29B, 
8800  Rockville  Pike,  Bethesda,  MD 
20892, 301-827-0373. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  the  availability  of 
a  guidance  for  industry  entitled  "IND 
Meetings  for  Human  Drugs  and 
Biologies;  Chemistry,  Manufacturing, 
and  Controls  Information."  This 
guidance  covers  three  kinds  of  meetings 
held  at  specific  times  between  sponsors 
and  the  agency  where  CMC  issues  are 
discussed:  (1)  Pre-IND,  (2)  end-of-phase 
2,  and  (3)  pre-new  drug  application  or 
prebiologics  license  application.  These 
meetings  are  used  to  address  questions 
and  scientific  issues  that  arise  during 
the  course  of  clinical  investigations,  aid 
in  the  resolution  of  problems,  and 
facilitate  evaluation  of  the  drug.  The 
meetings  often  coincide  with  critical 
points  in  the  drug  development  and/or 
regulatory  process.  This  guidance  is 
intended  to  assist  in  making  these 
meetings  more  efficient  and  effective  by 
providing  information  on  the:  (1) 
Purpose,  (2)  meeting  request,  (3) 
information  package.  (4)  format,  and  (5) 
focus  of  the  meeting. 

In  the  Federal  Register  of  February  4, 
2000  (65  FR  5645),  FDA  announced  Uie 
availability  of  a  draft  version  of  this 
guidance.  The  February  4,  2000, 
guidance  gave  interested  persons  an 
opportimity  to  submit  comments 
through  May  4,  2000.  All  comments 
received  during  the  comment  period 
have  been  carefully  reviewed  and 
incorporated  in  this  revised  guidance 
where  appropriate.  As  a  result  of  the 
public  comment,  the  guidance  is  clearer 
and  more  concise  than  the  draft  version. 

This  level  1  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115;  65 
FR  56468,  September  19,  2000).  The 
guidance  represents  the  agency's  current 
thinking  on  IND  meetings  for  human 
drugs  and  biologies;  chemistry, 
manufacturing,  and  controls 
information.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
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such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cder/guidance/ 
index.htm,  http://www.fda.gov/ohrms/ 
dockets/default.htm,  or  http:// 
www.fda.gov/cber/guidelines.htm. 

DatediMay  17,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-13249  Filed  5-24-01;  8:45  am] 
BNJJNQ  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  tdentifier:  HCFA-R-216] 

Agency  Information  Collection 
Acth^ities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simimary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 


minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Procedures  for 
Advisory  Opinions  Concerning 
Physician  Referrals  and  Supporting 
Regulations  in  42  CFR  411.370  through 
411.389;  Form  No.:  HCFA-R-216 
(OMB#  0938-0714);  Use:  Section  4314 
of  Public  Law  105-33,  in  establishing 
section  1877(g)(6)  of  the  Act.  requires 
the  Department  to  provide  advisory 
opinions  to  the  public  regarding 
whether  a  physician's  referrals  for 
certain  designated  health  services  are 
prohibited  under  the  other  provisions  in 
section  1877  of  the  Act.  These 
regulations  provide  the  procedures 
under  which  members  of  the  public  may 
request  advisory  opinions  from  HCFA. 
Because  all  requests  for  advisory 
opinions  are  purely  volimtary. 
respondents  will  only  be  required  to 
provide  information  to  us  that  is 
relevant  to  their  individual  requests.; 
Frequency:  On  occasion;  Affected 
Public:  Not-for-profit  institutions. 
Business  or  other  for-profit,  and 
Individuals  and  Households;  Number  of 
Respondents:  200;  Total  Annual 
Responses:  200;  Total  Annual  Hours: 
2,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,HCFA-R- 
216,  Room  N2-14-26.  7500  Security 
BoiUevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  May  17.  2001. 
John  P.  Burke  ID, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  01-13207  Filed  5-24-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HITMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-R-224] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration.  DHHS.  In  compliance 
with  the  requirement  of  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  Health  Care 
Financing  Administration  (HCFA). 
Department  of  Health  and  Human 
Services,  is  publishing  the  following 
summary  of  proposed  collections  for 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Collection  of 
Managed  Care  Data  Using  the  Uniform 
Institutional  Providers  Form  (HCFA- 
1450/UB-92)  and  Supporting  Statute 
section  1853(a)(3)  of  the  Balanced 
budget  Act  of  1997;  Form  No.:  HCFA- 
R-224  (OMB  No.  0938-0711);  Use: 
Section  1853(a)(3)  of  the  Balanced 
Budget  Act  (BBA)  requires 
Medicare-t-Choice  organizations,  as  well 
as  eligible  organizations  with  risk- 
sharing  contracts  under  section  1876,  to 
submit  encounter  data.  Data  regarding 
inpatient  hospital  services  are  required 
for  periods  beginning  on  or  after  July  1. 
1997.  These  data  may  be  collected 
starting  January  1. 1998.  Other  data  (as 
the  Secretai^  deems  necessary)  may  be 
required  beginning  July  1,  1998. 

"The  BBA  also  requires  the  Secretary 
to  implement  a  risk  adjustment 
methodology  that  accounts  for  variation 
in  per  capita  costs  based  on  health 
status.  This  payment  method  must  be 
implemented  no  later  than  January  1. 
2000.  The  encoimter  data  are  necessary 
to  implement  a  risk  adjustment 
methodology. 

HCFA  continues  to  require  hospital 
inpatient  encounter  data  from 
Medicare+Choice  organizations  to 


develop  and  implement  a  risk 
adjustment  payment  methodology  as 
required  by  the  Balanced  Budget  Act  of 
1997. 

Frequency:  Monthly;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions,  and  Federal 
government;  Number  of  Respondents: 
21 1 ;  Total  Annual  Responses: 
1,353.500;  Total  Annual  Hours:  6,533. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  yoxir 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Qearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  HCFA-R- 
224,  Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

t>ated:  May  17.  2001. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-13208  Filed  5-24-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMitti  Resources  and  Services 
Administration 

Advisory  Commlttse;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  June  2001. 

The  National  Advisory  Conunittee  oiv 
Rural  Health  will  convene  its  thirty- 
eight  meeting  at  the  time  and  place 
specified  below: 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time;  June  3,  2001;  2  p.m.-5:15 
p.m.,  June  4,  2001;  8:30  a.m.-7  p.m..  June  5, 
2001;  8:30  a.m.-12:30  p.m.. 

Place:  Squaw  Valley  Lodge,  201  Squaw 
Peek  Road,  Olympic  Valley,  CA  96146. 
Phone:  1-800-922-9970. 


The  meeting  is  open  to  the  public. ' 

Purpose:  The  National  Advisory 
Committee  on  Rural  Health  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery,  research, 
development,  and  administration  of  health 
care  services  in  rural  areas. 

Agenda:  Sunday  afternoon,  June  3.  at  2 
p.m.  the  acting  chairperson.  Tom  Nesbitt  will 
open  the  meeting  and  welcome  the 
Committee  members.  The  first  plenary 
session  will  be  a  presentation  on  a  public 
health  proposal  by  two  of  the  members.  This 
will  be  followed  by  a  discussion  on  the 
Committee's  2001  project,  "A  Targeted  Look 
at  the  Rural  Safety  Net."  At  3:45  p.m.  the 
presentations  will  include  discussions  on 
"Maintaining  the  Rural  Health  Care  Delivery 
System  Safety  Net." 

Monday  morning  at  8:30  a.m.,  the 
Committee  will  prepare  for  site  visits.  From 
9  a.m.  to  7  p.m.  the  Committee  will  make  site 
visits  to  the  Placer  County  Medical  and 
Public  Health  Clinic,  the  Eastern  Plumas 
District  Hospital  and  the  Plumas  District 
Hospital.  Transportation  to  the  sites  will  not 
be  provided  to  the  general  public. 

The  final  plenary  session  will  be  convened 
on  Tuesday.  June  5.  Beginning  at  8:30  a.m. 
there  will  be  a  brief  review  of  the  site  visits, 
a  review  of  the  public  health  proposal 
presented  on  Sunday  and  state  presentations 
from  California  and  Nevada  on  "Federal 
Safety  Issues  in  Rural  Areas."  The  meeting 
will  conclude  with  a  discussion  on  the 
Conunittee 's  Report,  future  activities  and  the 
next  meeting.  The  meeting  will  be  adjourned 
at  12:30  p.m. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Marcia 
K.  Brand,  Ph.D..  Executive  Secretary, 
National  Advisory  Committee  on  Rural 
Health,  Health  Resources  and  Services 
Administration,  Room  9A«-55,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville,  MD 
20857,  telephone  (301)  443-0835,  Fax  (301) 
443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Michele  Pray, 
Office  of  Rural  Health  Policy  (ORHP),  (301) 
443-0835.  The  National  Advisory  Committee 
meeting  agenda  will  be  posted  on  ORHP's 
Web  site,  http://www.niralhealth.hrsa.gov. 

Dated:  May  21.  2001. 
Jane  M.  Harriaon, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-13250  Filed  5-24-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel. 

Dote.July  19.  2001. 

Time:  4  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

,     Place:  6100  Executive  Blvd.,  Room  5E01, 
Rockville,  MD  208S2  (Telephone  Conference 
Call). 

Contact  Person:  Robert  H.  Stretch, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E01,  MSC  7510. 
Bethesda.  MD  20892,  (301)  435-6912. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National     ~ 
Institutes  of  Health,  HHS) 

Dated:May  18,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13192  Filed  5-24-01;  8:45  am] 

BNXMQ  OOOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstitutM  of  Hsaith 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as  • 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Mental  Retardation  Research 
Subcommittee,  Mental  Retardation 
Subcommittee  Meeting. 

Date:  ]une  14-15,  2001. 

rime;  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Phoenix  Park  Hotel,  520  N.  Capital 
Street,  NW.,  Washington,  DC  20001. 

Contact  Person:  Norman  Chang,  Scientific 
Review  Administrator,  National  Institute  of 
Child  Health  and  Human  Development, 
National  Institutes  of  Health.  PHS,  DHHS, 
Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  98.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institute  of  Health,  HHS) 

Dated:  May  18,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-13194  Filed  5-24-01;  8:45  am] 

■LUNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Medical  Rehabilitation 
Research  Subcommittee. 

Dote.  June  18,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Himian  Development,  National  Institutes 


of  Health.  6100  Executive  Blvd.,  Rm.  5E03, 
Bethesda,  MD  20892,  301-435-6908. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  May  18,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-13195  Filed  5-24-01;  8:45  am) 
BHJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
woiild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  "Web 
Site-Based  Training  in  Drug  Prevention". 

Date.  May  24,  2001. 

Time:  9:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Administrative  Support  Center  for  the  NIDA 
Clinical  Trials  Network. 

Do/e:  June  6,  2001. 

Time:  9  am  to  1 1  am. 

Agenda:  To  review  and  evaluate  contract 
proposals. 


Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Pharmacy  and  Clinical  Support  for  the 
NIDA  Clinical  Trials  Network". 

Dote:  June  6,  2001. 

Time:  11  am  to  4  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Eric  Zatman,  Contract 
Review  Specialist.  Office  of  Extramural 
Affairs.  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health.  DHHS,  6001 
Executive  Boulevard.  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547.  (301)  4^5-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Research  Subject  Recruitment.  Screening. 
Evaluation.  Discharge  and  Follow-up 
Services". 

Z>ate:  June  20.  2001. 

Time: 4:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hilton  Towers  Hotel.  20  West 
Baltimore  Street.  Baltimore.  MD. 

Contact  Person:  Lyle  Furr.  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS.  6001  Executive 
Boulevard.  Room  3158.  MSC  9547.  Bethesda. 
MD  20892-9547,  (301)  435-1439. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 
•Dated:May  18,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-13196  Filed  5-24-01;  8:45  am) 

nUMG  CODE  414fr-01-W 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6).  Titie  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  01-63.  Review  of  K08 
(kants. 

Dote:  May  21.  2001. 
1 1  Time:  11  am  to  1  pm. 
1 1  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building. 
Conference  Room  C.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Yujing  Liu,  MD,  PhD. 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building.  Rm.  4AN44F. 
Bethesda.  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  May  18,  2001. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-13197  Filed  5-24-01;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Cloeed 
Meeting 

1 1  Pursuant  to  section  10(d)  of  the 
Federal  advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
Bi  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
AllMgy  and  Infsctious  Diseases  Special 
Emphasis  Panel. 

Date:  Junt  14.  2001. 

Time:  1  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive,  Room 
2103,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Perton:  Aima  L.  Ramsey-Ewing, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NIH.  Room  2220. 6700-B 
Rockledge  Drive.  MSC  7610.  Bethesda,  MD 
20892-7610. 301-496-2550. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856; 
Microbiology  and  Infisctious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  May  18.  2001. 
UVeme  Y.  Strii^field. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13198  Filed  5-24-01;  8:45  am] 
■LUNQ  coot  4140-t1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

rwnonw  eisuunes  or  newm 

Nattonailnsmule  of  DIabsl— 
Digeettve  and  Kidney  DtosAM 
of  Cloasd  Msstlng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


;  Notice 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  ORB  5  02. 

Date:  June  6.  2001. 

Time:  2  pm  to  3  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6707  Democracy  Blvd.  2  Democracy 
Plaza.  Rm  653,  Bethesda.  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Francisco  O.  Calvo.  Chief. 
Review  Branch.  DES  NIDDK.  Room  752.  6707 
Democracy  Boulevard,  National  Institutes  of 
Health.  Bethesda.  MC  20892-6600.  (301) 
594-8897. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  18,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-13199  Filed  5-24-01;  8:45  am) 

MLUNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
wotild  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date.  June  13.2001. 

Time:  1:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700  B  Rockledge  Drive.  Bethesda. 
MD  20892  (Telephone  Conference  Call)^ 

Contact  Person:  Anthony  Macaluso. 
Scientific  Review  Administrator.  NIAID/ 
DEA,  Scientific  Review  Program,  Room  2217, 
6700B  Rockledge  Drive.  MSC-7616, 
Bethesda,  MD  20892-7616,  301-496-7465. 
omacauso@njajd.ni7i.gov 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Aller^gy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  May  18,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13200  Filed  5-24-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Aging  Special  Emphasis  Panel,  June  13, 
2001,  2  p.m.  to  Jime  13,  2001,  4:30  pm, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20892  which  was  published  in  the 
Federal  Register  on  April  23,  2001,  66 
FR  20474. 

The  meeting  will  be  held  on  May  29, 
2001.  The  meeting  is  closed  to  the 
public. 

Dated:  May  18.  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FRDoc.  01-13201  Filed  5-24-01;  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottier  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosiu^  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  [>ersonal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 


Z>a(e.  June  29.  2001. 

Time:  1  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6120  Executive  Blvd.,  Suite  400C. 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Stanley  C.  Oaks,  Jr., 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
room  400C,  6120  Executive  Blvd.,  Bethesda, 
MD  20892-7180,  301^96-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafiiess  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  May  18,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13202  Filed  5-24-01;  8:45  am] 

BNJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Otfier  Communication  Disorders; 
Notice  of  Closed  Meeting 

* 
Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  June  27,  2001. 

Time:  1  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.  Suite  400C, 
Bethesda,  MD  20852. 

Contact  Person:  Stanely  C.  Oaks,  Jr., 
Scientific  Review  Branch,  Division  of 
Extramural  Research,  Executive  Plaza  South, 
Room  400C,  6120  Executive  Blvd.,  Bethesda, 
MD  20892-7180,  301-496-8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 


Dated:  May  18,  2001. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13203  Filed  5-24-01;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu'e  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee. 

Date:  June  14-15.  2001. 

Open:  June  14,  2001,  8:30  am  to  9  am. 

Agenda:  Reports  from  various  institute 
staff. 

Place:  The  Virginian  Suites,  1500 
Arlington  Boulevard,  Arlington,  VA  22209. 

Closed:  June  14,  2001,  9  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Virginian  Suites.  1500 
Arlington  Boulevard,  Arlington,  VA  22209. 

Open:  June  15,  2001,  8:30  am  to  9  am. 

Agenda:  Reports  from  various  institute 
staff. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  May  18.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 

[FR  Doc.  01-13204  Filed  5-24-01;  8:45  am) 
BILLINO  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUlJiAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Biomedical  Library 
Review  Committee,  June  14,  2001,  8:30 
am  to  June  15,  2001,  5  pm.  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Board  Room,  Bethesda,  MD,  20894 
which  was  published  in  the  Federal 
Register  on  April  12,  2001,  66  FR  18962. 

On  June  15,  2001  the  meeting  will  be 
open  to  the  public  from  8:30  to  9  a.m. 
and  closed  from  9  a.m.  to  adjournment. 
The  meeting  is  partially  closed  to  the 
public. 

Dated:  May  18,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13193  Filed  5-24-01;  8:45  am) 

M.UNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4644  N  21] 

Federal  Property  Suitable  as  FacllltiM 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Etevelopment,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  May  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fr«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-00  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 


purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  May  17.  2001. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 
IFR  Doc.  01-12841  Filed  5-24-01;  8:45  am] 

BILUNQ  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Wlldland  Fire  Coordination 
[FA  108  2810  HT  001 R] 

Notice  of  Meeting,  Joint  Rre  Science 
Program  Staiceholder  Advisory  Group 

AOENCY:  Office  of  Wildland  Fire 
Coordination,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Joint  Fire  Science 
Program  Stakeholder  Advisory  Group 
will  have  its  initial  meeting  to  assess 
past  and  current  research  and  to  identify 
priorities  for  future  research.  The 
meeting  is  open  to  the  public. 

DATES:  The  meeting  will  convene  on 
Tuesday,  June  19,  2001  at  8  a.m.  and 
continue  until  4:30  p.m.  The  meeting 
will  resume  Wednesday,  June  20,  from 
8  a.m.  to  3  p.m.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Department  of  the 
Interior,  at  the  address  below,  on  or 
before  June  9,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Western  Salt  Lake  Plaza  Hotel, 
122  West  South  Temple,  Room  Heritage 
V2,  Salt  Lake  City,  Utah  84101; 
telephone:  (801)  521-0130. 

Written  material  and  requests  to  make 
oral  presentations  should  be  sent  to  Tim 
Hartzell,  Office  of  Wildland  Fire 
Coordination.  MS-2241-MIB, 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Hartzell,  Designated  Federal  Official; 
telephone  (202)  606-3211;  fax:  (202) 
606-3150;  email: 
Tim_HartzeU@blm  .gov. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  Additional  information  about  the 
Joint  Fire  Science  Program  Stakeholder 
Advisory  Group,  including  any  revised 
agenda  for  the  June  19  and  20  meeting 
that  occurs  after  this  Federal  Register ' 
notice  is  published,  may  be  found  on 
the  World  Wide  Web  at  http:// 
www.nifc.gov/ioint_fire__sci/SHAG/ 
facaind.htm. 


Draft  Agenda  of  the  June  19  and  20 
Meeting 

A.  Welcome  to  Salt  Lake  City  Meeting 

1.  Designated  Federal  Official 

2.  Chair,  Joint  Fire  Science  Program 
Governing  Board 

B.  Introduction  of  Members 

C.  Review  Stakeholder  Advisory  Group 

Charter,  FACA  Rules  and 
Procedures 

D.  Review  Previous  and  on-Going  Joint 

Fire  Science  Program  Work 

E.  Establish  Short-  and  Long-Term 

Research  Priority  Recommendations 
for  Governing  Board 

F.  Public  Input  (Time  will  be  reserved, 

before  lunch  and  at  the  close  of 
each  daily  session,  to  receive  public 
comment.  Individual  presentations 
will  be  limited  to  5  minutes). 
This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Designated  Federal 
Official,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  Tim 
Hartzell  no  later  than  June  9,  2001.  If  a 
person  submitting  material  would  like  a 
copy  distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
that  person  should  submit  32  copies  to 
Tim  Hartzell  no  later  than  June  9,  2001. 

Infbmiation  on  Services  for  Individuab 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  Tim 
Hartzell. 

Dated:  May  21,  2001. 
Tim  C.  Hartzell. 
Director,  Office  of  Wildland  Fire 
Coordination. 

[FR  Doc.  01-13220  Filed  5-24-01;  8:45  am) 
BtLLMQCOM  4310-OW-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Environmental  Statements;  Notice  of 
Intent:  Macluy  Island  and  Curritucic 
National  Wlidlife  Rehjges,  NC;  Public 
Scoping  Meetings 

action:  Notice  of  intent  to  conduct 
public  scoping  meetings  to  obtain 
suggestions  and  information  on  issues  to 
include  in  the  preparation  of 
Comprehensive  Conservation  Plans  for 
Mackay  Island  and  Currituck  National 
Wildlife  Refuges  in  North  Carolina. 

summary:  This  notice  advises  the  public 
that  the  Fish  and  Wildhfe  Service. 
Southeast  Region,  intends  to  gather 
information  necessary  to  prepare 
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comprehensive  conservation  plans  and 
associated  environmental  documents 
pursuant  to  the  Service's 
Comprehensive  Conservation  Planning 
Policy  and  the  National  Environmental 
Policy  Act  and  implementing 
regulations. 

The  meetings  are  scheduled  as 
follows: 
Tuesday,  June  19,  2001,  6  p.m.-9  p.m., 

Currituck  Coimty  Commissioners; 

Meeting  Room,  Old  County 

Courthouse.  Second  Floor,  105 

Courthouse  Road,  Currituck,  NC 

27929. 
Thursday,  June  21,  2001,  6  p.m.-9  p.m., 

Corolla  Fire  Station,  827  Whalehead 

Drive,  Corolla.  NC  27927. 
Tuesday,  June  26,  2001,  6  p.m.-9  p.m.. 

Creeds  Elementary  School,  920 

Princess  Aime  Road,  Virginia  Beach, 

VA  23457. 
Thursday,  June  28,  2001,  6  p.m.-9  p.m., 

Knotts  Island  Ruritan  Building,  126 

Brumley  Road,  Knotts  Island,  NC 

27950. 

DATES:  Written  comments  should  be 
received  on  or  before  June  25,  2001. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to  the 
following:  D.A.  Brown,  M.S.,  P.W.S., 
1106  West  Queen  Street,  P.O.  Box  329, 
Edenton,  North  Carolina  27932,  (252) 
482-2364. 

Information  concerning  these  refuges 
may  be  foimd  at  the  following  website: 
http://rtncf-rci.ral.r4.fws.gov 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to  the  above  address.  You 
may  also  comment  via  the  Internet  to 
the  following  address: 
D_A_Brown@fws.gov.  Please  submit 
Internet  comments  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  your  name  and  return  address 
in  yovir  Internet  message.  If  you  do  not 
receive  a  confirmation  firom  the  system 
that  we  have  received  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  D.A.  Brown  directly  at  the  above 
address.  Finally,  you  may  hand-deliver 
comments  to  Mr.  Brown  at  1106  West 
Queen  Street,  Edenton,  North  Carolina. 
0\ir  practicf  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoiars. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  form 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  firom  the  record  a  respondent's 


identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  conmients.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
SUPPLEMENTARY  INFORMATION:  It  is  the 
policy  of  the  Fish  and  Wildlife  Service 
to  have  all  lands  within  the  National 
Wildlife  Refuge  System  managed  in 
accordance  with  an  approved 
Comprehensive  Conservation  Plan.  The 
plan  guides  management  decisions  and 
identifies  the  goals,  objectives,  and 
strategies  for  achieving  refuge  purposes. 
Public  input  into  this  planning  process 
is  encouraged.  The  plan  will  provide 
other  agencies  and  die  public  with  a 
clear  understanding  of  the  desired 
conditions  of  the  refuge  and  how  the 
Service  will  implement  management 
strategies. 

Mackay  Island  National  Wildlife 
Refuge  was  established  in  1961,  as  a 
wintering  area  for  greater  snow  geese 
and  feeding  habitat  for  other  migratory 
birds — primarily  waterfowl. 

Currituck  National  Wildlife  Refuge, 
administered  by  Mackay  Island  Refuge, 
was  established  in  1983,  to  preserve  and 
protect  a  portion  of  the  North  Carolina 
Outer  Banks,  one  of  the  largest 
undeveloped  coastal  barrier  ecosystems 
remaining  on  the  east  coast.  The 
Service's  ownership  ensures 
perpetuation  of  basic  wetland  functions, 
including  nutrient  cycling,  floodplain 
and  erosion  control,  and  assists  in 
preserving  the  role  of  Currituck  Sound 
estuaries  as  nurseries.  The  ground  is  an 
important  black  duck  wintering  area. 

Dated:  May  11,2001. 
Judy  L.  Pulliam, 
Acting  Regional  Director. 
(FR  Doc.  01-13240  Filed  5-24-^)1;  8:45  am] 
BNJJNG  COM  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Servic* 

Endangered  and  Threatened  Species 
Permit  Applications 

action:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 


1531,  et  seq.).  These  take  permits  are  for 
research  and  recovery  purposes. 

Permit  No.  TE-041875-0 

Applicant:  John  L.  Koprowski. 
Tucson,  Arizona. 

Applicant  requests  a  permit  to 
capture,  ear-tag,  and  release  Mt.  Graham 
red  squirrels  [Tamiasciums  hudsonicus 
grahamensis]  for  a  population  ecology 
study  within  Arizona. 

Pemiit  No.  TE-041877-0 

Applicant:  Southland  Consulting 
Services,  L.L.C.,  Clinton,  Louisiana. 

Applicant  requests  a  permit  to 
conduct  presence/absence  siirveys  for 
interior  least  tern  (Sterna  antillarum 
athalassos]  in  Oklahoma  and  Texas. 

Permit  No.  TE-042679-0 

Applicant:  Charles  A.  Bergman, 
Tacoma  Washington. 

Applicant  requests  a  permit  to 
photograph  a  southwestern  willow 
flycatcher  (Empidonax  tmillii  extimus) 
at  a  nest  site  in  Arizona  as  part  of  an 
education  book  concerning  endangered 
species. 

Permit  No.  TE-042663-0 

Applicant:  Kathleen  E.  Conway. 
Grand  Junction,  Colorado. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
(Empidonax  tmillii  extimus)  within 
Colorado. 

Permit  No.  TE-041874-0 

.  Applicant:  WestWater  Engineering, 
Grand  Junction,  Colorado. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
(Empidonax  tmillii  extimus)  within 
Colorado. 

Permit  No.  TE-041869-0 

Applicant:  The  Louis  Berger  Group, 
Inc.,  Santa  Fe,  New  Mexico. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
[Empidonax  tmillii  extimus)  within 
Arizona,  New  Mexico,  Colorado, 
California,  and  Nevada. 

Permit  No.  TE-042659-0 

Applicant:  Marty  R.  Stratman, 
Gimnison,  Colorado. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
(Empidonax  tmillii  extimus)  within 
Colorado. 

Permit  No.  TE-041873-0 

Applicant:  Ljmn  Cudlip,  Gunnison, 
Colorado. 
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Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
[Empidonax  tmillii  extimus)  within 
Colorado. 

Permit  No.  TE-04186fr-0 

Applicant:  Kevin  L.  Hamann, 
Edgewood,  New  Mexico. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
[Empidonax  tmillii  extimus)  within 
Arizona,  New  Mexico,  and  Colorado. 

Permit  No.  TE-042958-0 

Applicant:  Dwight  Chapman,  dba, 
Southwest  Research,  Boulder,  Colorado. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
[Empidonax  tmillii  extimus)  within 
Utah. 

Permit  No.  TE-043D60-0 

Applicant:  ERO  Resources 
Corporation,  Denver,  Colorado. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
(Empidonax  tmillii  extimus)  within 
Colorado. 

Permit  No.  TE-042955-0 

Applicant:  Greystone  Environmental 
Consultants,  Inc.,  Greenwood  Village, 
Colorado. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatcher 
(Empidonax  tmillii  extimus),  Yimia 
clapper  rail  (Rallus  longirostris 
yumanensis),  and  cactus  ferruginous 
pygmy-owl  [Glaucidium  bmsilianum 
cactorum)  within  Arizona. 

Permit  No.  TE-02315»-1 

Applicant:  SORA  (Southwestern 
Ornithological  Research  k  Adventiires), 
Albuquerque,  New  Mexico. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
the  northern  aplomado  falcon  [Falco 
femomlis  septentrionalis)  within  New 
Mexico. 

Permit  No.  TE-042662-0 

Applicant:  Charles  Rex  Wahl,  Tucson, 
.Arizona. 

'  Applicant  requests  a  permit  conduct 
presence/absence  surveys  for  the 
following  species:  Brown  pelican 
(Pelicanus  occidentalis),  Yuma  clapper 
rail  [Rallus  longimstris  yumanensis), 
black-capped  vireo  (Vireo  atricapillus), 
golden-cheeked  warbler  (Dendroica 
chrysoparia),  piping  plover  [Chamdrius 
melodus),  cactus  ferruginous  pygmy- 
owl  (Glaucidium  bmsilianum 


cactorum),  Mexican  spotted  owl  [Strix 
occidentalis  lucida)  and  southwestern 
willow  flycatcher  [Empidonax  tmillii 
extimus)  within  Texas,  Arizona,  and 
New  Mexico. 

Permit  No.  TE-04187ft-4l 

Applicant:  Michele  S.  Johnson:. 
Houston,  Texas. 

Applicant  requests  a  permit  to  capture 
and  rehabilitate  the  brown  pelican 
(Pelicanus  occidentalis)  and  piping 
plover  [Chqmdrius  melodus)  in  case  of 
an  oil  spill  or  if  orphaned  or  injvired 
within  Texas. 

Permit  No.  TE-042951-0 

Applicant:  Gila  River  Indian 
Community,  Department  of  Land  and 
Water,  Sacaton,  Arizona. 

Applicant  requests  a  permit  to 
propagate  bonytail  chub  (Gila  elegans) 
for  restocking  into  the  Colorado  River  at 
Lake  Havasu,  Arizona. 

Permit  No.  TE-042961-0 

Applicant:  Marlis  R.  Douglas,  Fort 
Collins,  Colorado. 

Applicant  requests  a  permit  to 
capture,  tag,  take  fin  clippings  for 
genetic  analyses  of  bonytail  chub  (Gila 
elegans)  within  Arizona. 

Permit  No.  TE-028649-0 

Applicant:  Chris  Thibodaux, 
Wimberley,  Texas. 

Applicant  requests  a  permit  to 
conduct  presence/absence  surveys  for 
the  following  karst  invertebrates  species 
in  Bexar  County,  Texas:  Helotes  mold 
beetle  (Batrisodes  venyivi).  Robber 
Baron  Cave  harvestman  (Texella 
cokendolpheri),  Robber  Baron  Cave 
spider  (Cicurina  bamnia),  Madia's  cave 
spider  [Gcurina  madia),  vesper  cave 
spider  [Cincurina  vespem),  Government 
Canyon  cave  spider  (Neoleptoneta 
micmps),  as  well  as  another  cave  spider 
(Cicurina  venii)  and  two  cave  beetles 
(Rhadine  exilis  and  Rhadine  infemalis) 
that  do  not  have  common  names.  These 
activities  will  be  conducted  within 
Texas. 

Permit  No.  TE-041876-0 

Applicant:  Loreen  Allphin 
Woolstenhulme,  Provo,  Utah. 

Applicant  requests  a  permit  to  collect 
plemt  parts,  fruits,  and  seeds  frt)m  the 
Sentry  milk-vetch  [Astmgalus 
cremnophalax  var.  cremnophalax) 
within  Arizona. 

Permit  No.  TE-042662-0 

Applicant:  Gena  K.  Janssen,  Austin, . 
Texas. 

Applicant  requests  a  permit  to  collect 
fruits  and  seeds  from  the  following 
plant  species:  Zapata  bladderpod 


(Lesquerella  thamnophila),  Texas 
Ayenia  (Ayenia  limitaris),  Walker's 
manioc  (^4anihot  walkeme),  and 
Johnston's  firankenia  (Fmnkenia 
johnstonii)  within  Texas. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  June  25,  2001. 
ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division,  Ecological 
Services,  P.O.  Box  1306,  Room  4102, 
Albuquerque,  New  Mexico  87103;  (505) 
248-6649;  Fax (505)  248-«788. 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:30)  at  the  U.S. 
Fish  and  Wildlife  Service,  Albuquerque. 
New  Mexico.  Please  refer  to  the 
respective  permit  nimiber  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  becoi]ie  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Endangered  Species  Division, 
Albuquerque,  New  Mexico,  at  the  above 
address.  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice,  to  the  address  above. 

Stephen  C.  Helfert. 

Assistant  Regional  Director,  Ecological 

Services,  Region  2,  Albuquerque,  New 

Mexico. 

IFR  Doc.  01-13241  Filed  5-24-01;  8:45  am] 

BtuMQ  cooeaio-a«-u 


DEPARTMENT  OF  THE  INTERIOR 

Draft  General  Management  Plan/ 
Environmental  Impact  Statement 
(GMP/EIS),  Crater  Lake  National  Park, 
Oregon 

agency:  National  Park  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
general  management  plan  for  Crater 
Lake  National  park. 

The  plan  is  needed  to  guide  the 
protection  and  preservation  of  the 
natural  and  cultural  environments, 
considering  a  variety  of  interpretive  and 
recreational  visitor  experiences  that 
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enhance  the  enjoyment  and 
understanding  of  the  park  resources. 

The  effort  will  result  in  a 
comprehensive  general  management 
plan  that  encompasses  preservation  of 
natural  and  cultural  resources,  visitor 
use  and  interpretation,  roads,  and 
&cilities.  In  cooperation  with  local  and 
national  interests,  attention  will  also  be 
given  to  resources  and  resoiu'ce  issues 
shared  by  the  park  and  its  neighbors 
that  affect  the  integrity  of  park 
resources. 

Alternatives  to  be  considered  include 
"no  action"  and  alternatives  addressing 
issues  identified. 

Major  issues  include  management  of 
resources  across  jurisdictional 
boimdahes,  levels  and  appropriateness 
of  access  to  resources  within  the  park, 
accommodation  of  winter  lake-viewing, 
and  the  adequacy  of  existing  facilities  to 
accommodate  modem  demands 
including  administration  and  support 
functions. 

Scoping  is  the  term  given  to  the 
process  by  which  the  scope  of  issues  to 
be  addressed  in  the  GMP/EIS  is 
identified.  Representatives  of  Federal, 
State  and  local  agencies,  American 
Indian  tribes,  private  organizations  and 
individuals  from  the  general  public  who 
may  be  interested  in  or  affected  by  the 
proposed  GMP/EIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  ^^~— 

All  comments  received  will  become 
part  of  the  public  record  and  copies  of 
comments,  including  any  names  and 
home  addresses  of  respondents,  may  be 
released  for  public  inspection. 
Individual  respondents  may  request  that 
their  home  addresses  be  withheld  from 
the  public  record,  which  will  be 
honored  to  the  extent  allowable  by  law. 
Requests  to  withhold  names  and/or 
addresses  must  be  stated  prominently  at 
the  begiiming  of  the  comments. 
Anonymous  comments  will  not  be 
considered.  Submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
thefr  entirety. 

Because  the  responsibility  for 
approving  the  GMP/EIS  has  been 
delegated  to  the  National  Park  Service, 
the  EIS  is  a  "delegated"  EIS.  The 
responsible  official  is  John  J.  Reynolds, 
Regional  Director,  Pacific  West  Region, 
National  Park  Service. 
DATES:  To  ensiu«  that  all  significant 
issues  pertaining  to  the  plan  are 
identified,  scoping  comments  will  be 
accepted  at  the  following  locations  until 
June  30,  2001. 


ADDRESSES:  A  scoping  brochure  has 
been  prepared,  that  details  the  issues 
identified  to  date.  Gopies  of  that  and 
other  information  regarding  the  General 
Management  Plan  and  Environmental 
Impact  Statement  can  be  obtained  from 
the  Superintendent,  Grater  Lake 
National  Park,  P.O.  Box  7,  Hwy  62, 
Crater  Lake,  OR  97604,  telephone  (541) 
594-2211.  Information  is  also  available 
at  ww.nps.gov/planning/crla.  Written 
comments  may  also  be  sent  to 
CBLA_GMP@nps.gov.  Written 
comments  on  the  scope  of  the  issues 
and  alternatives  to  be  analyzed  in  the 
GMP/EIS  should  be  received  no  later 
than  May  31,2001. 

FOR  FURTHER  INFORMATION  CONTACT! 

Superintendent,  Grater  Lake  National 
Park,  at  (541)  594-2211. 

Dated:  May  1,  2001. 
Charles  V.  Lundy, 

Superintendent,  Crater  Lake  National  Park. 
(FR  Doc.  01-13229  Filed  5-24-01;  8:45  ami 

BHJJNQ  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement-Production  of  Ten  Satellite/ 
Internet  Video  Programs 

agency:  National  Institute  of 
Corrections ,  Department  of  Justice. 

ACTION:  SoUcitation  for  a  Cooperative 
Agreement. 

SUMMARY:  The  Department  of  Justice 
(DOJJ,  National  Institute  of  Corrections 
(NIG),  announces  the  availability  of 
funds  in  FY  2002  for  a  cooperative 
agreement  to  fund  the  production  of  ten 
Satellite/Internet  video  programs.  Five 
of  the  proposed  programs  are  separate, 
individual,  nationwide  satellite/Internet 
teleconferences  (three  hours  each).  The 
other  five  are  distance  learning  courses 
delivered  via  a  satellite/Internet.  Three 
of  the  five  distance  learning  programs 
are  site  coordinator/facilitator  training 
sessions  (Training  for  Trainers).  A  site 
coordinator  precursor  module  will 
contain  eight  hours  of  satellite/internet 
training  split  over  two  days.  The 
remaining  two  are  content-driven 
training  programs  which  will  consist  of 
32  hours  of  training.  We  will  have  16 
hours  of  live-broadcast  satellite/Internet 
training  over  four  days,  (four  hours  each 
day).  The  other  16  hours  of  off-air 
activities  will  be  directed  by  our  trained 
site  coordinators.  (Note:  one  of  the 
eight-hour  training  programs  for  site 
coordinators  will  take  place  in  FY02, 
and  the  main  program  will  be  delivered 


in  FY03).  There  will  be  a  total  of  71 
hours  of  broadcast  time  in  FY  02. 

Background 

Distance  learning  is  defined  as  a 
training/education  process  transpiring 
between  trainers/teachers  at  one 
location  and  participants/students  at 
other  locations  via  technology.  NIC  is 
using  the  satellite  broadcasting  and  the 
Internet  to  economically  reach  more 
correctional  staff  in  federal,  states  and 
local  agencies.  Another  strong  benefit  of 
satellite  delivery  is  its  ability  to 
broadcast  programs  conducted  by 
experts  in  the  correctional  field.  The 
entire  audience  can  be  reached  at  the 
same  time  with  exactly  the  same 
information.  Everyone  will  be  reading 
from  the  same  page.  In  addition,  NIC  is 
creating  training  programs  from  its 
edited  32  hours  programs  that  will  be 
disseminated  through  its  Information 
Center. 

Purpose:  The  purposes  of  funding  this 
initiative  are: 

(1)  Produce  five  three-hour  satellite/ 
Internet  videoconferences, 
disseminating  current  information  to  the 
criminal  justice  community: 

(2)  Produce  three  eight-hour  training 
sessions  for  site  coordinators/ 
facilitators.  This  is  designed  to  train  the 
facilitators  from  each  registered  site 
concerning  the  outcomes  expected  and 
in  the  knowledge  and  skills  to  facilitate 
the  off-air  activities; 

(3)  Produce  two  16-hour  sessions  of 
distance  learning  training  that  responds 
directiy  to  the  needs  identified  by 
practitioners  working  in  the  criminal 
justice  arena.  The  satellite  training  will 
be  delivered  four  hours  each  day, 
Monday  through  Thursday. 

Scope  of  Work:  To  address  the  scope 
of  work  for  this  project,  the  following 
will  be  needed: 

1.  Producer  Consultation  and  Creative 
Services 

The  producer  will:  (a)  consult  and 
collaborate  on  program  design,  program 
coordination,  design  of  field  segments 
and  content  development  with  NlC's 
Distance  Learning  Manager;  (b)  work 
with  each  individual  consultant  and 
develop  their  modules  for  delivery 
using  the  distance  learning  format  and/ 
or  the  teleconference  format;  (c)  help 
develop  scripts,  graphic  design, 
production  elements  and  rehearsal  for 
each  module  of  the  site  coordinations' 
training  and  the  distance  learning 
training;  (d)  use  their  expertise  in 
designing  creative  ways  to  deliver 
satellite  teleconferencing.  The  producer 
will  also  be  responsible  for  attending 
planning  meetings  and  assisting  in  the 


video-  taping  of  testimonials  at 
conferences. 

2.  Pre-Production 

Vkieo 

The  producer  will  supervise  the 
production  of  vignettes  to  be  used  in 
each  of  the  three-hour  videoconferences, 
as  well  as  the  distance  learning  training. 
NIG  presenters  (content  experts)  will 
draft  outiines  of  the  scripts  for  each 
vignette.  From  the  outlines,  scripts  will 
be  developed  by  the  producer  (script 
writing  expert)  and  approved  by  NIC's 
Distance  Learning  Manager.  Professional 
actors  will  play  the  parts  designated  by 
the  script.  Story  boards  for  each 
production  will  be  written  by  NIC's 
Distance  Learning  Manager. 

Producer  will  supervise  camera  and 
audio  crews  to  capture  testimonials 
from  leaders  in  the  correction  field  at 
designated  correctional  conferences. 
The  producer  will  coordinate  all 
planning  of  the  production  and  post 
production  for  each  of  the  ten 
teleconference 

Video  Production 

Video  production  for  each 
teleconference  will  consist  of  video 
taping  content  related  events  in  the 
field,  editing  existing  video  and  video 
taping  experts  for  testimonial 
presentations.  It  will  also  include  voice 
over,  audio  and  music  for  each  video,  if 
necessary.  Blank  tapes  and  narration  for 
field  shooting  will  be  purchased  for 
each  site.  The  format  for  all  field 
shooting  will  be  either  Beta  Cam  or  DV 
Pro  Digital. 

Post  Production  (Studio) 

Innovated  and  thought  provoking 
opening  sequences  will  be  produced  for 
each  teleconference.  In  addition 
graphics  will  be  utilized  to  enhance  the 
learning  in  each  module.  The  producer 
will  coordinate  art  direction,  lighting, 
and  set  design  and  furniture  for  all 
teleconference  segments.  (Set  design 
should  change  periodically  throughout 
the  award  period).  The  producer  will 
organize  and  supervise  the  complete 
production  crew  for  rehearsal  and 
production  days.  (See  schedules  below). 

3.  Production 

1 1  The  production  group  will  set  up  and 
maintain  studio  lighting,  adjust  audio, 
and  have  a  complete  production  crew 
for  the  following  days  emd  hours.  A 
production  crew  will  include  Director, 
Audio  Operator,  Video  Operator, 
Character  Generator  Operator,  Floor 
Director,  Camera  Operators  (3  to  4), 
Teleprompter  Operator,  On  Line 
Internet  Coordinator,  Make-Up  Artist 
production  time  only),  and  Interactive 


Assistance  Personal  (fax,  email,  and 
telephone.) 

Site  Coordinators  Training-Restorative 
Justice 

Rehearsal — November  6,  2001 — 8  hours 
Production  On-Air,  November  7,  2001 — 

5  hoius 
Rehearsal  V2  day,  November  7,  2001 — 4 

hours 
Production  On- Air,  November  8,  2001— 

5  hours 

Staff  Sexual  Misconduct 

Rehearsal — ^December  11,  2001 — 8  hours 
Production  On- Air,  December  12, 
2001—4  hours 

Restorative  Justice — 32  Hour  Distance 
Learning 

Rehearsal — ^January  26,  2002 — 8  hours 
Production  On-Afr,  &  Rehearsal — 

January  27,  2002 — 9  hours 
Production  On-Air,  &  Rehearsal — 

January  28,  2002 — 9  hours 
Production  On-Air.  &  Rehearsal — 

January  29,  2002—9  hours 
Production  On-Air- January  30,  2002— 

5  hovu-s 

Mentally  111  Inmates  in  Jails:  Meeting  the 
Challenge 

Rehearsal— April  16,  2002 — 8  hours 
Production  on-Air— April  17,  2002—4 
hours 

Site  Coordination/FaciUtator  Training- 
Thinking  for  a  Change 

Rehearsal— May  14,  2002 — 8  hours 
Production  On- Air  Rehearsal — May  15, 

2002 — 9  hours 
Production  On-Air— May  16,  2002—5 

hours 

Recruitment  6-  Retention 

Rehearsal— June  4,  2002—  8  hoiirs 
Production  On-Air— June  5,  2002 — 4 
hours 

Site  Coordination/Facilitator  Training- 
Job  Retention 

Rehearsal— June  18,  2002—8  hours 
Production  On-Afr  &  Rehearsal — June 

19,  2002—9  hours 
Production  On-Aii^June  20,  2002—5 

hours 

Health  Care  for  Mentally  111  Offenders  in 
the  Community 

Rehearsal— July  16,  2001—8  hours 
Production  On-Afr— July  17,  2002—4 
hours 

Mental  Health  in  Prisons 

Rehearsal— August  27,  2002—8  hours 
Production  On-Afr-August  28,  2002—4 
hours 


Thinking  for  a  Change — J2  Hour 
Distance  Learning 

Rehearsal — September  14,  2002 — 8 

hours 
Production  On-Air  &  Rehearsal — 

September  15,  2002—9  hours 
Production  On-Air  &  Rehearsal — 

September  16,  2002—9  hours 
Production  On-Air  &  Rehearsal — 

September  17,  2002—9  hours 
Production  On- Air — September  18, 

2002 — 5  hours 

4.  Transmission 

•  Piirchase  satellite  uplink  time  that 
will  include  the  footprints  of  Alaska, 
Hawaii,  Virgin  Islands,  and  the 
Continental  United  States; 

•  Acquire  downlink  transponder  time 
for  KU-Band; 

•  Purchase  Internet  streaming  of  200 
simultantous  feeds  for  each  program. 

5.  Equipment 

Applicants  must  have  a  minimum  of 
the  following  equipment  and  qualified 
personnel. 

•  Broadcast  Studio  of  approximately 
2,000  square  feet,  with  an  area  for  a 
studio  audience  of  between  15  and  20 
people. 

•  Four-Digital  Studio  Cameras  (One 
of  which  could  be  an  overhead  camera 
with  robotic  control) 

•  Chroma  Key — ^At  least  one  wall 
with  chroma  key  capability  along  with 
the  digital  ultimate  keying  system 

•  A  tape  operation  facility  providing 
playback/record  in  various  formats, 
including  DV,  Betacam,  Betacam  SP, 
SVHS,  VHS,  U-Matic  V4  &  SP. 

•  A/B  roll  linear  and  digital  nonlinear 
editing 

•  Three-  dimensional  animation  with 
computer  graphics. 

•  Internet  streaming  capacity  for 
several  hundred  simultaneous 
downloads  in  both  G2  Real  Player  and 
Microsoft  Media  Player 

•  Computer  Teleprompter  for  at  least 
two  studio  cameras 

•  Satellite  Uplink  and  Transponder- 
KU-Band  and/or  Digital  with  KU-Band 
to  cover  the  footprints  of  Alaska. 
Hawaii,  Virgin  Islands,  and  the 
Continental  United  States 

•  Portable  Field  Equipment-Digital 
Video  Cameras  with  recording  decks, 
portable  lighting  kits,  microphones 
(hand  held  and  lapel),  field  monitors, 
audio  mixers,  and  camera  tripods. 

6.  Personnel 

•  Producer/Director 

•  Script  Writer 

•  Set  Designer 

•  Lighting  Designer 

•  Audio  Operator 

•  Graphics  Operator 
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•  Floor  Manager 

•  Studio  Camera  Operators  (3  to  4) 

•  Tape  Operator 

•  Location  Camera  Operator 

•  Teleprompter  Operator 

•  Clerical/ Administrator  Support 

•  Makeup  Artist 

Application  Requirement:  Applicants 
must  prepare  a  proposal  that  describes 
their  plan  to  address  the  requirements  to 
produce  ten  live  Internet/Satellite 
teleconferences.  The  plan  must  include 
a  list  of  all  required  equipment,  identify 
their  key  operational  stalT  and  the 
relevant  expertise  of  each,  and  address 
the  manner  in  which  they  would 
perform  all  tasks  in  collaboration  with 
NIC's  District  Learning  Supervisor. 
Please  note  that  the  Standard  Form  424, 
Application  for  Federal  Assistance, 
si^mitted  with  the  proposal  must 
contain  the  cover  sheet,  budget,  budget 
narrative,  assurances,  certificates,  and 
management  plan.  All  required  forms 
and  instructions  for  their  completion 
may  be  downloaded  from  the  NIC 
websiteJittp.//wwiv.nicJc.oi^. 

Autfaoritjr  Public  Law  93-415. 

Amount  of  Award:  This  is  a 
cooperative  agreement.  A  cooperative 
agreement  is  a  form  of  assistance 
relationship  through  which  the  National 
Institute  of  Corrections  is  involved 
during  the  performance  of  the  award. 
This  award  is  made  to  an  organization 
who  has  the  capability  to  produce  live 
satellite/Internet  teleconferences.  This 
initiative  emphasizes  television  quality 
production  that  meets  or  exceeds  major 
network  quality.  The  award  will  be 
limited  to  $350,000  for  both  direct  and 
indirect  costs  related  to  this  project. 
Funds  may  not  be  used  to  purchase 
equipment,  construction,  or  to  acquire 
or  build  real  property.  This  project  will 
be  a  collaborative  venture  with  the  NIC 
Academy. 

AU  products  from  this  funding  will  be 
in  the  public  domain  and  available  to 
interested  agencies  through  the  National 
Institute  of  Corrections. 

Availability  of  Funds:  Funds  are  not 
presently  available  for  this  cooperative 
agreement.  The  Government's  obligation 
under  this  cooperative  agreement  is 
contingent  upon  the  availability  of 
appropriated  funds  from  which 
payment  for  cooperative  agreement 
purposes  can  be  made.  No  legal  liability 
on  the  part  of  the  government  for  any 
payment  may  arise  until  funds  are  made 
available  for  this  cooperative  agreement 
and  until  the  awardee  receives  notice  of 
such  availability,  to  be  confirmed  in 
writing. 

Deadline  for  Receipt  of  Applications: 

Applications  must  be  received  by  4:00 
pm  on  Friday,  June  29,  2001.  They 


should  be  addressed  to:  Director, 
National  Institute  of  Corrections,  320 
First  Street,  NW,  Room  5007, 
Washington.  DC  20534.  Hand  delivered 
applications  can  be  brought  to  500  First 
Street,  NW,  Washington,  DC  20534.  The 
security  desk  will  call  Bobbi  Tinsley  at 
(202)  307-3106,  and  0  for  pickup.  This 
award  period  is  from  October  1,  2001  to 
September  30,  2002. 

ADDRESSES  AND  FURTHER  INfORMATK)N: 

Applications  must  include  completed 
forms  identified  above.  They  are 
available  on  NIC's  web  page  at 
www.nicic.org.  Click  on  "cooperative 
agreements."  Any  specific  questions 
regarding  the  application  process 
should  be  directed  to  Judy  Evens, 
Cooperative  Agreement  Control  Office, 
National  Institute  of  Corrections,  320 
First  Street  NW,  Room  5007, 
Washington,  DC  20534,  or  by  calling 
800-995-6423  ext.  4-4222,  or  email 
jevens&bop.gov 

All  technical  and/or  programmatic 
questions  concerning  this 
announcement  should  be  directed  to  Ed 
Wolahan,  Corrections  Program 
Specialist,  at  1960  Industrial  Circle, 
Longmont,  Colorado  80501,  or  by 
calling  800-995-6429  ext  131,  or  by 
email:ewolahan@bop.gov. 

Eligible  Applicants:  An  eligible 
applicant  is  any  state  or  general  unit  of 
local  government,  public  or  private 
agency,  educational  institution, 
organization,  team  or  individual  with 
the  requisite  skills  to  successfully  meet 
the  objectives  of  the  project. 

Review  Considerations:  Applications 
received  under  this  announcement  will 
be  subjected  to  an  NIC  3  to  5  member 
review  panel. 

Number  of  Awards:  One  (1). 

Executive  Order  12372:  This  program 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 

NIC  Application  Number:  02A13. 
This  niunber  should  appear  as  a 
reference  line  in  your  cover  letter  and 
also  in  box  11  of  Standard  Form  424. 

Catalog  of  Federal  Domestic 
Assistance  Number:  16,601. 

May  22,  2001. 
Morris  Thigpen, 

Director,  National  Institute  of  Corrections. 
[FR  Doc.  01-13297  Filed  5-24-01;  8:45  am] 
BajJNG  COOE  4410-36-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reportlng 
Requirements  Under  Emergency 
Review  by  the  Office  of  lyianagement 
and  Budget  (0MB) 

May  18,  2001. 

The  Department  of  Labor  has 
submitted  the  following  (see  below) 
emergency  processing  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
OMB  approval  has  been  requested  by 
June  8,  2001.  A  copy  of  this  ICR,  with 
applicable  supporting  docimientation, 
may  be  obtained  by  calling  the 
Department  of  Labor.  To  obtain 
dooimentation,  contact  Darrin  King  at 
(202)  693-4129  or  email  king- 
darrin&dol.gov. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Office  of  Management 
and  Budget,  Room  10235,  WasUngton, 
DC  20503  (202) 395-7316. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  response. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Re-employment  Services  Plan 
Narrative  and  Progress  Report. 

OMB  Number:  1205-ONEW. 
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Form 


Annual  Plan 

Progress  Report 


Totals 


Number  of 
resporxlents 


54 
54 


Responses 
per  year 


Total 
responses 


54 
54 


108 


total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description:  ETA  seeks  approval  of  an 
annual  plan  narrative  and  one  annual 
progress  report  as  requirements  for  re- 
employment services  allotments.  In 
Program  Year  2001  budget  for  Wagner- 
Peyser  Act,  State  Employment  Service 
Agencies  (SESA)  were  allocated 
additional  funds  for  re-employment 
services  to  Unemployment  Insurance 
(UI)  claimants.  The  annual  plan  and 
progress  report  Mdll  provide  necessary 
information  to  assist  the  Secretary  in 
determining  if  the  proposed  SESA  re- 
employment services  are  acceptable  and 
whether  or  not  the  purpose  of  the  funds 
was  achieved.  Specific  reporting  is 
necessary  to  adequately  track  this 
activity  separately  from  regular 
operations- and  record  keeping.  While 
this  collection  sets  up  new 
requirements,  SESA  staff  can  existing 
frameworks  and  systems  to  prepare  the 
plan  and  collect  any  new  information. 

Ira  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-13177  Filed  5-24-01;  8:45  am] 

MUMQ  COOe  4S10-30-W 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  18,  2001. 

"The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  docimientation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 


395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Benefit  Rights  and  Experience 
Report. 

OhfB  Number:  1205-0177. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  Quarterly. 

Number  of  Respondents:  53. 

Number  of  Annual  Responses:  216. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  108. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0.  _ 

Description:  The  ETA  Form  218 
provides  information  used  in  solvency 
studies,  in  budgeting  projections  and  for 
evaluation  of  adequacy  of  benefit 
formulas  to  analyze  the  effects  of 
proposed  changes  in  state  law. 

Ira  L.  MUls. 

Departmental  Clearance  Officer. 

[FR  Doc.  01-13286  Filed  5-24-01;  8:45  am] 

BiLUNG  COOE  4510-30-M 


Hours  per 
response 


40 
16 


Total  burden 
hours 


2.160 
864 


3.024 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adiustmerrt  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Secidon  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  ot 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  of  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-39.070  &  A:  Eagle  Knitting  Mills. 

Shawano,  WI  &■  Kenosha.  Wl 
TA-W-38.788;  Cabinet  Works  LLC. 

Distinctive  Woodworks  LLC, 

Jefferson  City.  TN 
TA-W-39.87^:  Standard  Forged 

Products,  Inc.,  Johnstown,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the  . 
reasons  specified. 
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Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-38.921;  Glenshaw  Glass  Co.,  Inc., 

Glenshaw,  PA 
TA-W-38,a65  ;  I  and  H  Engineered 

Systems,  Inc.,  Gaylord,  Ml 
TA-W-39.151;  Oxford  Automotive,  Inc.. 

Alma,  MI 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-39,080:  Aur  Resources  (USA), 

Inc.,  Sparks,  NV 
TA-W-38,708:  AAA  Action  Roofing, 

Torrance,  CA 
TA-W-38,853:  Kasle  Steel  Dearborn 

Processing,  Inc.,  Auto  Press  Product 

Div.,  Deaihom,  MI 
TA-W-38,878:  Richard  Leeds 

International,  Scotland  Neck,  NO 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-39,148;  Access  Electronics,  Inc., 

Gumee,  IL 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-38,931:  I.e.  Isaacs  &■  Co.,  Inc., 

Baltimore,  MD:  March  16,  2000. 
TA-W-39.092;  Fontaine  International, 

Fontaine  Fifth  Wheel,  Rocky  Mount, 

NC:  April  5,  2000. 
TA-W-38,810:  Truform  Rubber 

Products,  Hudson,  OH:  February  28, 

2000. 
TA-W-38,778;  Capitol  Manufacturing 

Co.,  Fayetteville,  NC:  February  19, 

2000. 
TA-W-38,847;  Racewear  Designs,  Inc., 

El  Cajon,  CA:  March  4,  2000. 
TA-W-39,190  6-  A.  B;  Wright's  LLC. 

Allentown,  PA.  Orwigsburg,  PA  and 

Auburn,  PA:  April  19,  2000. 
TA-W-39,010:  Intel  Puerto  Rico,  LTD, 

Las  Piedras,  PR:  March  28.  2000. 
TA-W-39,169;  Red  Cap-VF  Workwear. 

VF  Imagewear.  Mathiston,  MS: 

April  23,  2000. 
TA-W-38.898:  LTV  Steel  Mining  Co., 

Hoyt  Lakes.  MN:  March  5.  2000. 
TA-W-38.783;  O-Z/Gedney,  Pitston, 

PA:  February  21,  2000. 
TA-W-38,946;  Maxi  SwitcK]  Inc.. 

Tucson.  AZ:  March  13.  2000. 
TA-W-38.930;  Harvest  Time.  Inc..  New 

York,  NY:  March  14,  2000. 
TA-W-38,802;  Inman  Mills,  Inman,  SC: 

February  23,  2000. 


TA-W-39,066:  Scimed  Life  Systems. 

Inc..  A  Div.  of  Boston  Scientific 

Corp.,  Maple  Grove,  MN:  March  30, 

2000. 
TA-W-39.064;  Quadion  Corp., 

Miimesota  Rubber  Div.. 

Minneapolis,  MN:  April  5,  2000. 
TA-W-39.132;  Nypro  Alabama,  Inc., 

Dothan,  AL:  April  10,  2000. 
TA-W-39.004  6-  A;  AgriFrozen  Foods. 

Grandview.  WA  and  Walla  Walla. 

WA:  March  23.  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  as  amendec},  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  follpwing  group 
eligibility  requirements  of  Sectfon  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  nimiber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  of  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  or 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-04840:  Newport  Steel 
Corp..  Newport,  KY 


NAFTA-TAA-04588;  Capitol 

Manufacturing  Co., Fayetteville,  NC 
NAFTA-TAA-04581  ;&-A:  Eagle 

Knitting  Mills,  Inc.,  Shawano,  WI 

and  Kenosha,  WI  . 
NAFTA-TAA-04841;  Allied  Textiles 

USA,  LLC,  Charlotte,  NC 
NAFTA-TAA-04658:  Racewear  Designs. 

Inc.,  El  Cajon,  CA 
NAFTA-TAA-04723;  Taylor  Lumber     . 

and  Treating,  Sheridan,  OR 
NAFTA-TAA-04794  &■  A.  B;  Wright's 

LLC.  Allentown.  PA.  Orwigsburg. 

PA  and  Auburn.  PA 
NAFTA-TAA-0451 7  &■  A;  Mirro  Co., 

Div.  of  Newell-Rubbermaid,  Mirro/ 

Foley  Plant  20,  Chilton,  WI  and 

Mirro/Foley  Plant  1 0,  Manitowoc, 

WI 
NAFTA-TAA-04760;  Oxford 

Automotive,  Inc.,  Alma,  MI 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

NAFTA-TAA-04558;  Modus  Media 
International.  Freemont  Div., 
Freemont.  CA 

NAFTA-TAA-04659:  Kasle  Steel 
Dearborn  Processing,  Inc.,  Auto 
Press  Products  Div.,  Dearborn,  MI 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04806;  Nypro  Alabama. 

Inc.,  Dothan,  AL:  April  26,  2000. 
NAFTA-TAA-04831 ;  Avery  Dennison, 

Spartan  International  Div.,  Holt,  MI: 

March  2,  2000. 
NAFTA-TAA-04733:  Scimed  Life 

Systems,  Inc..  A  Div.  of  Boston 

Scientific  Corp..  Maple  Grove.  MN: 

April  4.  2000. 
NAFTA-TAA-04719;  Wolverine  Roof 

Truss,  Inc.,  Milan.  MI:  March  21, 

2000. 
NAFTA-TAA-04807;  Cooper  Wiring 

Devices,  Div.  of  Cooper  Industries, 

a/k/a  Eagle  Electronic 

Manufacturing  Co.  Long  Island  City, 

NY:  April  2.  2000. 
NAFTA-TAA-04519:  Mallinckrodt.  Inc.. 
.     Plymouth.  MN:  January  22.  2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May,  2001. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
531 1 ,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 


Dated:  May  18,  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  01-13227  Filed  5-24-01;  8:45  am] 

HLUNQCOOe  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

(TA-W-38,768] 

Ljoogootee  Manufacturing,  Loogootee, 
iN;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  5,  2001  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Loogootee  Manufacturing,  Loogootee, 
Indiana. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  10th  day  of 
May.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  01-13225  Filed  5-24-01;  8:45  am] 
BILUNG  CODE  4610-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,766] 

SPEC  Cast,  Dyersviile,  lA;  Notice  of 
Termination  of  Investigation 

Piu^uant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  5,  2001,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Spec  Cast, 
Dyersviile,  Iowa. 

An  active  certification  covering  the 
petitioning  group  of  workers  at  the 
subject  firm  remains  in  effect  (TA-W- 
38,714).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  16th  day  of 
May,  2001. 
linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-13222  Filed  5-24-01;  8:45  am] 

MLUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Benefits,  Timeliness  and  Quality  Data 
Collection  System;  Comment  Request 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  a 
provision  of  the  Paperwork  Reduction 
Act  of  1995  at  44  U.S.C.  3506(c)(2)(A). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  Benefits,  Timeliness  and  Quality 
(BTQ)  data  collection  system. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
July  24,  2001. 

ADDRESSES:  Delores  A.  Mackall,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  S-4231, 
Washington,  DC  20210,  202-693-3183 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  Labor  under  the 
Social  Security  Act,  Title  III,  Section 
302  (42  U.S.C.  502),  funds  the  necessary 
cost  of  proper  and  efficient 
administration  of  each  State 
Unemployment  Insurance  (UI)  law.  The 
BTQ  program  collects  information  and 
analyses  data  to  do  this.  The  BTQ 
measures,  which  have  been 
implemented,  look  at  timeliness  and 
quality  of  States'  performance,  various 
administrative  actions  and 
administrative  decisions  concerning  UI 
benefit  operations. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including  ( 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuBcy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

.    Continued  collection  of  data  under 
the  BTQ  system  will  provide  for  a 
comprehensive  evaluation  of  the  overall 
UI  program.  The  BTQ  program  has  been, 
and  will  continue  to  be,  one  of  the 
primary  means  used  by  UI  Regional  and 
National  Office  staff  to  assess 
performance  levels  of  individual  States 
and,  as  a  basis  for  oversight,  to 
discharge  the  Secretary  of  Labor's 
responsibility  for  determining  proper 
and  efficient  administration.  The  SESAs 
also  use  the  BTQ  measiu^s  for  their 
internal  program  assessment. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Benefits,  Timeliness  and 
Quality  Review. 

OMB  Number:  1205-0359. 

Affected  Public:  State  Government. 

Total  Respondents:  53. 

Frequency:  Monthly  and  Quarterly. 

Total  Responses:  54,908. 

Average  Time  per  Response:  0.7 
hoMis. 

Estimated  Total  Burden  Hours:  38,486 
hours. 

Total  Burden  Cost  (operating/ 
maintaining):  0. 

Dated:May  17,  2001. 
Grace  A.  Kilbane, 

Administrator,  Office  of  Workforce  Security. 
(FR  Doc.  01-13221  Filed  5-24-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Coliection;  Comment 
Request 

ACTKM:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnmients  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed 
extension  collection  of  the 
reemployement  services  reporting 
request.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
July  24,  2001. 


ADDRESSES:  Gay  Gilbert,  Office  of 
Workforce  Security,  U.S.  Employment 
Service,  200  Constitution  Ave.  NW 
Room  C4512,  Washington,  DC  20210, 
(202)  693-3046,  (This  is  not  a  toll  free 
number),  FAX  (202)  693-3229. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  Program  Year  2001  budget  for 
Wagner-Peyser  Act  State  Employment 
Service  Agencies  (SESA)  were  allocated 
funds  for  reemployment  services  to  UI 
claimants.  ETA  is  requesting 
authorization  to  require  SESAs  to 
submit  an  annual  plan  narrative  and  one 
progress  report  at  the  end  of  the  year. 
The  materials  will  assist  ETA  in 
reviewing  the  appropriateness  of  the 
selected  activity  for  reemployment 
services  and  determining  whether  or  not 
the  purpose  of  the  funds  was  achieved. 
Specific  reporting  is  necessary  to 
adequately  tract  this  activity  separately 
from  regular  operations  and  record 
keeping. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  is  a  request  for  the  0MB 
approval  of  an  extension  to  an  existing 
collection  of  information  previously 
approved  imder  the  emergency 
processing  for  activities  funded  through 
reemployment  services  allotments.  The 
activities  funded  tmder  the 
reemplojmient  services  allotments  will 
go  beyond  the  OMB  six  month 
emergency  processing  approval. 
Therefore  this  request  is  being 
submitted  to  permit  the  data  collection 
for  the  total  period  of  the  reemployment 
services  allotment  activities  for  the  first 
year  and  any  new  allotments  during  the 
next  three  years. 

Type  of  Review:  Extension  (without 
change). 

Agency:  Employment  and  Training. 

Title:  Reemployment  Services  Plan 
and  Report. 

OMB  Number:  1205-ONEW. 

Affected  Public:  States. 

Total  Respondents:  54. 

Frequency:  Annual. 

Total  Responses:  108. 

Average  Time  per  Response:  56. 


Form 

Number  of 
respervlents 

Responses 
per  year 

Total 
responses 

Hours  per 
response 

Total  burden 
hours 

Annual  Plan 

54 
54 

1 
1 

54 
54 

40 
16 

2.160 
864 

Progress  Report 

Totals 

54 

2 

108 

56 

3,024 

Estimated  Total  Burden  Hours:  3,024. 

Total  Burden  Cost:  (capital/startup):  0. 

Total  Burden  Cost:  (operating/ 
maintaining):  $108. 

Conmients  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 


Dated:  May  14,  2001. 
Gay  Gilbert, 

Division  Chief  of  U.S.  Employment  Service/ 

ALMIS. 

[FR  Doc.  01-13228  Filed  5-24-01;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  UVBOR 

Empioyment  and  Training 
Administration 

[NAFTA-04779] 

Mar-Bax  Shirt  Co.,  Capital  Mercury 
Apparel  Ltd.,  Gassvllie,  AR;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  16,  2001  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Mar-Bax  Shirt  Co., 
Capital  Mercury  Apparel  Ltd.,  Gassville, 
Arkansas. 
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The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  NAFTA-04752.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Wasliington,  DC  this  17th  day  of 
May  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-13223  Filed  5-24-01;  8:45  am] 

BIXINGCOOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-46171 

NAPCO  Button,  Inc.,  Coppeii,  TX; 
Notice  of  Termination  of  Investigiatlon 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-118) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  H, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2331),  an  investigation  was 
initiated  on  March  9,  2001,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  NAPCO  Button,  Inc.,  Coppell,  Texas. 
Workers  produced  dyed  buttons. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

I  Signed  in  Washington,  DC  this  16th  day  of 
May,  2001. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  01-13224  Filed  5-24-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employnoent  and  Training 
Administration 

[NAFTA-04433] 

VF  Imagewear  (West),  Inc.,  Formerly 
Known  as  VF  Workwear,  Inc., 
Clarksville,  TX;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-Transitionai  Adjustment 
Assistance 


J  |ln  accordance  with  section  250(A), 
Subchapter  D.  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  the 


Department  of  Labor  issued  a 
Certification  of  NAFTA  Transitional 
Adjustment  Assistance  on  February  2, 
2001 ,  applicable  to  workers  of  VF 
Imagewear  (West),  Inc.,  Clarksville, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  March  2,  2001  (66 
FR  13087). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  identify  the  subject  firm  title 
name  in  its  entirety.  The  Department  is 
amending  the  certification 
determination  to  correctly  identify  the 
subject  firm  title  name  to  read  VF 
Imagewear  (West),  Inc.  formerly  known 
as  VF  Workwear,  Inc. 

The  amended  notice  applicable  to 
NAFTA-04433  is  hereby  issued  as 
follows: 

All  workers  of  VF  Imagewear  (West),  Inc., 
formerly  known  as  VF  Workwear,  Inc., 
Clarksville,  Texas  who  became  totally  or 
partially  separated  from  employment  on  of 
after  December  19, 1999  through  February  2, 
2003  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  17th  day  of 
May,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-13226  Filed  5-24-01;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  IHour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hoiu'ly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 


40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  ftinge  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specffied  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of- 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
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Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  determinations 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
Publication  in  the  Federal  Register  are 
in  parentheses  following  in  the 
decisions  being  modified. 

Volume  I 

New  Jersey 
NJOlOOOl  (Mar.  02.  2001) 

Volume  n 

District  of  Columbia 

DCOlOOOl  (Mar.  02,  2001) 

DC010003  (Mar.  02,  2001) 
Maryland 

MD010002  (Mar.  02,  2001) 

MDOIOOIO  (Mar.  02.  2001) 

MD010017  (Mar.  02,  2001) 

MD010031  (Mar.  02,  2001) 

MD010043  (Mar.  02,  2001) 

MD010048  (Mar.  02,  2001) 

MD010057  (Mar.  02,  2001) 
Virginia 

VA010025  (Mar.  02,  2001) 

VA010078  (Mar.  02,  2001) 

VA010092  (Mar.  02.  2001) 

VA010099  (Mar.  02,  2001) 

Volume  III 

Florida 
FLOlOOOl  (Mar.  02,  2001)  y 

FL010015  (Mar.  02.  2001)  X 

FL010017  (Mar.  02,  2001)  ( 

FL010032  (Mar.  02.  2001)  \ 

Volume  IV 

Indiana 
IN010008  (Mar  02,  2001) 
INDEX  (Mar  02,  2001) 

Volume  V 

Kansas 

KS0100O6  (Mar.  02,  2001) 

KS010008  (Max.  02,  2001) 

KS010012  (Mar.  02,  2001) 

KS010022  (Mar.  02.  2001) 

KS010069  (Mar.  02,  2001) 

KS010070  (Mar.  02,  2001) 
Missouri 

MCX)10004  (Mar.  02,  2001) 

MO010014  (Mar.  02,  2001) 

INDEX  (Mar.  02,  2001) 
Texas 

TX010007  (Mar.  02,  2001) 

TX01OO33  (Mar.  02,  2001) 

TX010034  (Mar.  02,  2001) 

TX010035  (Mar.  02.  2001) 

TX010037  (Mar.  02,  2001) 

TX010069  (Mar.  02,  2001) 

Volume  VI 
None 

Volume  Vn 
None 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Expository  Libraries  across 
the  coimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  FedWorld  Bulletin 
Board  System  of  the  National  Technical 
Information  Service  (NTIS)  of  the  U.S. 
Department  of  Commerce  at  1-800-363- 
2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  cill  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annua)  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  State  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  17th  Day  of 
May  2001. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  01-12842  Filed  5-24-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 


equipment;  maintenance)  and  30  CFR 
18.41(f)  (plug  and  receptacle-type 
connectors)  to  its  Willow  Lake  Portal 
Mine  (I.D.  No.  11-03054)  located  in 
Saline  County.  Illinois.  The  petitioner 
requests  that  its  previously  granted 
petition  for  modification  for  the  Arclar 
Company,  Big  Ridge  Mine,  I.D.  No.  11- 
02997,  docket  number  M-98-69-C  be 
transferred  to  the  Big  Ridge,  Inc.,"' 
Willow  Lake  Portal  Mine,  I.D.  No.  11- 
03054.  The  petitioner  proposes  to  use 
fabricated  metal  locking  devices, 
consisting  of  a  locking  screw  threaded 
through  a  steel  bracket  to  lock  battery 
plugs  to  machine-moimted  battery 
receptacles  on  permissible,  mobile    - 
battery-powered  machines  instead  of 
using  padlocks,  to  prevent  the  threaded 
rings  that  secure  the  battery  plugs  to  the 
battery  receptacles  from  unintentionally 
loosening.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard  and 
petition  for  modification. 

2.  Consolidation  Coal  Company 

[Docket  No.  M-2001-014-C  and  M-2001- 
015-C] 

Consolidation  Coal  Company,  Consol 
Plaza.  1800  Washington  Road. 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Blacksville  No.  2  Mine 
(I.D.  No.  46-01968)  located  in 
Monongalia  County,  West  Virginia,  and 
its  Robinson  Run  No.  95  Mine  (I.D.  No. 
46-01318)  located  in  Harrison  County. 
West  Virginia.  The  petitioner  proposes 
to  seal  the  Pittsburgh  Coal  Seam  from 
the  surrounding  strata  at  the  abandoned 
wells  using  technology  developed 
through  its  well-plugging  program 
instead  of  maintaining  barriers  around 
the  oil  and  gas  wells.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

3.  Goodin  Creek  Contracting,  Inc. 


Mine  Safety  and  Healtti  Admioistration     [Docket  No.  M-2001-016-C] 


Petitions  for  ModlflcatkNi 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Big  Ridge,  Inc. 

[Docket  No.  M-2001-013-C1 

Big  Ridge.  Inc..  P.O.  Box  444. 
Harrisburg,  Illinois  62946  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 


Goodin  Creek  Contracting,  Inc..  Rt.  1, 
Box  419-Al.  Gray.  Kentucky  40734  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Goodin  Creek  #2  Mine 
(I.D.  No.  15-18304)  located  in  Knox 
Coimty.  Kentucky.  The  petitioner 
proposes  to  use  hand-held,  continuous- 
duty  methane  and  oxygen  indicators 
instead  of  machine-mounted  methane 
monitors  on  three-wheel  tractors  with 
drag  bottom  buckets.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
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measure  of  protection  as  the  existing 
standard. 

4.  Goodin  Creek  Contracting,  Inc. 

(Docket  No.  M-2001-O17-C] 

Goodin  Creek  Contracting.  Inc.,  Rt.  1. 
Box  419-Al.  Gray,  Kentucky  40734  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(f)(4)(I) 
(escapeways;  bitmninous  and  lignite 
mines)  to  its  Goodin  Creek  #2  Mine  (I.D. 
No.  15-18304)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
use  one  twenty-or  two  ten-pound 
portable  chemical  fire  extinguishers  on 
each  Mescher  tractor.  The  fire 
extinguishers  will  be  readily  accessible 
to  the  equipment  operator.  The 
petitioner  proposes  to  instruct  the 
equipment  operator  to  inspect  each  fire 
extinguisher  daily  before  entering  the 
mine,  and  maintain  records  of  all 
inspections  of  the  fire  extinguishers. 
The  petitioner  asserts  that  the  proposed 
alternative  method  woidd  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5.  Excel  Mining,  LLC 

[Docket  No.  M-2001-O18-C1 

Excel  Mining.  LLC.  4126  State 
Highway  194  West.  Pikeville.  Kentucky 
41501  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.388(a)(1) 
(boreholes  in  advance  of  mining)  to  its 
Excel  Mine  No.  3  (I.D.  No.  15-08079} 
located  in  Pike  Coimty,  Kentucky.  The 
petitioner  proposes  to  drill  boreholes  in 
each  advancing  working  place  when  the 
working  place  approaches  to  within 
twenty-five  (25)  feet  of  certain  areas  of 
the  mine  as  shovtm  by  the  siuveys 
certified  by  a  registered  engineer  or 
registered  surveyor  unless  the  area  has 
been  preshift  examined.  The  petitioner 
has  outlined  specific  terms  and 
conditions  in  this  petition  that  would  be 
followed  when  implementing  its 
proposed  alternative  method.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

6.  Windsor  Coal  Company 

[Docket  No.  M-2001-019-CJ 

Windsor  Coal  Company.  P.O.  Box  39. 
West  Liberty.  West  Virginia  26074  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Windsor 
Mine  (I.D.  No.  46-01286)  located  in 
Brooke  County,  West  Virginia.  The 
ptetitioner  proposes  to  establish 
evaluation  points  to  examined  the 
return  air  course  on  a  weekly  basis  and 
to  maintain  the  evaluation  points  in  safe 
condition,  to  have  a  certified  person  test 


for  the  proper  quantity,  quality,  and 
direction  of  the  air  at  all  check  points 
and  place  his/her  initials,  the  date,  and 
time  in  a  record  book  kept  on  the 
siuface  and  made  available  for 
inspection  by  interested  persons.  The 
petitioner  states  that  due  to 
deteriorating  roof  and  rib  conditions, 
traveling  certain  areas  of  the  return  air 
course  would  expose  persons  to 
hazardous  conditions.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

7.  Brushy  Creek  Coal  Company 

[Docket  No.  M-2001-020-C] 

Brushy  Creek  Coal  Company.  4270 
North  American  Road.  Galatia.  Illinois 
62935  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(4) 
(weekly  examination)  to  its  Brushy 
Creek  Mine  (I.D.  No.  11-02636}  located 
in  Saline  County,  Illinois.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow  weekly  examinations 
for  water  and  gas  levels  at  the  seals  of 
the  #6  Slope  to  be  checked  at  the  slope. 
The  petitioner  proposes  to  construct  a 
double  set  of  seals  -and  to  check  the 
water  and  gas  concentrates  at  the  slope 
seals.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

8.  Brushy  Creek  Coal  Company 

[Docket  No.  M-2001-021-C1 

Brushy  Creek  Coal  Company,  4270 
North  American  Road,  Galatia,  Illinois 
62935  has  filed  a  petition  to  modify  the 
application  ef  30  CFR  75.360(b)(5) 
(preshift  examination)  to  its  Brushy 
Creek  Mine  (I.D.  No.  11-02636)  located 
in  Saline  County,  Illinois.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  allow  preshift  examinations 
for  water  and  gas  levels  at  the  seals  of 
the  #6  slope  to  be  checked  at  the  slope. 
The  petitioner  proposes  to  construct  a 
double  set  of  seals  and  to  check  the 
water  and  gas  concentrates  at  the  slope 
seals.  The  petitioner  asserts  that 
application  of  the  existing  standard 
woidd  result  in  a  diminution  of  safety 
to  the  miners  and  that  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

9.  Cook  and  Sons  Mining,  Inc. 

[Docket  No.  M-2001-022-C1 

Cook  and  Sons  Mining,  Inc.,  147  Big 
Blue  Boulevard,  Whitesburg,  Kentucky 


41858  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  to  its 
Premium  Mine  (I.D.  No.  15-08978)  and 
its  Sandlick  Mine  (I.D.  No.  15-17896) 
located  in  located  Letcher  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  permanently  installed  spring- 
loaded  locking  device  on  permissible 
mobile  battery-powered  machines 
instead  of  using  padlocks.  This  device 
will  prevent  unintentional  loosening  of 
battery  plugs  from  battery  receptacles, 
thus  eliminating  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

10.  Knife  River  Corporation 

[Docket  No.  M-2001-023-C1 

Knife  River  Corporation,  P.O.  Box  30, 
Savage,  Montana  59262-0030  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.900  (low-  and  medium- 
voltage  circuits  serving  portable  or 
mobile  three-phase  alternating  current 
equipment;  circuit  breakers)  to  its 
Savage  Mine  (I.D.  No.  24-00106)  located 
in  Richland  Coimty,  Montana.  The 
petitioner  requests  a  modification  of  the 
standard  for  start  up  of  the  electric 
water  pumps  in  the  pit  area  when  there 
is  undervoltage  or  loss  of  power  to  the 
pump  box.  The  petitioner  proposes  to: 
(i)  Use  automatic  resetting  circuit 
breakers  that  meet  the  requirement  of 
the  existing  standard  and  that  would 
reset  only  after  trips  that  are  caused  by 
undervoltage;  (ii)  have  a  qualified 
person  record  examinations  and  make 
the  records  available  for  inspection 
upon  request  by  interested  parties;  (iii) 
provide  electrical  training  to  all  affected 
mining  personnel  before  the  system  is    • 
put  in  operation,  record  this  training, 
and  make  it  available  for  inspection  at 
all  times;  (iv)  obtain  undervoltage 
release  by  the  undervoltage  unit  and  use 
a  normal  closed  relay  in  combination 
with  a  capacitor  trip  unit  to  open  the 
breaker;  and  (v)  post  visible  signs  at  the 
pump  controller  and  the  pumps, 
warning  of  automatic  restart  of  the 
pumps.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

11.  Knife  River  Corporation 

[Docket  No.  M-2001-024-C1 

Knife  River  Corporation,  P.O.  Box  30, 
Savage,  Montana  59262-0030  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.900  (low-  and  medium- 
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voltage  circuits  serving  portable  or 
mobile  three-phase  alternating  current 
equipment;  circuit  breakers)  to  its 
Beulah  Mine  (I.D.  No.  32-00043)  located 
in  Mercer  County,  Montana.  The 
petitioner  requests  a  modification  of  the 
standard  to  permit  start-up  of  the 
electric  water  pumps  in  the  pit  area 
when  there  is  undervoltage  or  loss  of 
power  to  the  pump  box.  The  petitioner 
proposes  to:  (i)  Use  automatic  resetting 
circuit  breakers  that  meet  the 
requirement  of  the  existing  standard  and 
that  would  reset  only  after  trips  that  are 
caused  by  undervoltage;  (ii)  have  a 
qualified  person  record  examinations 
and  make  records  available  for 
inspection  upon  request  by  interested 
parties;  (iii)  provide  electrical  training 
to  all  affected  mining  personnel  before 
the  system  is  put  in  operation,  record 
this  training  and  make  it  available  for 
inspection  at  all  times;  (iv)  obtain 
undervoltage  release  by  the 
undervoltage  imit  and  use  a  normal 
closed  relay  in  combination  with  a 
capacitor  trip  unit  to  open  the  breaker; 
and  (v)  post  visible  signs  at  the  pump 
controller  and  at  the  pumps,  warning  of 
automatic  restart  of  the  pumps.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

12.  Excel  Mining,  LLC 

iDocket  No.  M-2001-025-C1 

Excel  Mining,  LLC,  HC  67.  Box  615. 
Pilgrim,  Kentucky  41250  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  and  30  CFR 
18.41(f)  (plug  and  receptacle-type 
connectors)  to  its  Mine  No.  2  (I.D.  No. 
15-09571)  located  in  Martin  County, 
Kentucky,  and  its  Mine  No.  3  (I.D.  No. 
15-08079)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  permanently  installed  locking 
screw  threaded  through  a  steel  bracket 
or  spring-loaded  locking  devices  in  lieu 
of  padlocks  on  battery  plugs  for 
powering  permissible  underground 
mining  equipment.  This  is  to  prevent 
the  threaded  rings  securing  the  battery 
plugs  to  the  battery  receptacles  from 
unintentional  loosening.  Warning  tags 
stating  "Do  Not  Disengage  Plugs  Under 
Load"  will  be  placed  on  all  battery 
connectors  on  the  battery-powered 
equipment.  The  petitioner  states  that  all 
persoimel  who  operate  and  maintain  the 
battery-powered  mobile  equipment 
would  receive  training  before 
implementation  of  its  alternative 
method.  The  petitioner  asserts  that  the 
proposed  alternative  method  woiUd 


provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "commentsdmsha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
25,  2001.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington,  Virginia  this  2nd  day 
of  May  2001. 
David  L.  Meysr, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 

[FR  Doc.  01-13209  Filed  5-24-01;  8:45  am) 

MLUNG  COOe  4610-43-P 


LEGAL  SERVICES  CORPORATION 

Sunshkw  Act  Mealing 

TWE  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  May  29,  2001  via  conference 
call.  The  meeting  will  begin  at  11:30 
a.m.  and  continue  until  conclusion  of 
the  Board's  agenda. 
LOCATION:  750  First  Street,  NE.,  11th 
Floor,  Washington,  DC  20002,  in  Room 
11026. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONStOERED: 

1.  Approval  of  the  agenda. 

2.  Consider  and  act  on  Board  of 
Directors'  Semiannual  Report  to 
Congress  for  the  period  of  October  1, 
2000  through  March  31,  2001. 

3.  Consider  and  act  on  contractual 
arrangements  for  John  McKay's 
separation  as  President  of  the  Legal 
Services  Corporation. 

4.  Consider  and  act  on  the 
appointment  of  an  individual  to  assume 
the  Office  of  President  of  the  Legal 
Services  Corporation  on  an  interim  basis 
upon  John  McKay  vacating  the  position. 

5.  Status  report  on  the  progress  of 
Performance  Measures  contract. 

6.  Consider  and  act  on  other  business. 

7.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  Vice  President  for 
Legal  Affairs,  General  Counsel  & 
Corporate  Secretary,  at  (202)  336-8800. 
SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 


who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  Cushing,  at  (202) 
336-8800. 

Dated:  May  22.  2001. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs,  General 

Counsel  S-  (Corporate  Secretary. 

[FR  Doc.  01-13331  Filed  5-22-01;  4:55  pm] 

BILUNQ  CODE  70SO-01-P 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notic*  of  Mealing 

agency:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  regular  monthly  meeting  to 
consider  matters  relating  to 
administration  and  enforcement  of  the 
price  regidation.  This  meeting  will  be 
held  in  Wenham,  Massachusetts, 
continuing  the  Commission's  program 
of  holding  a  meeting  in  each  of  the 
Compact  states.  In  addition  to  receiving 
reports  and  recommendations  of  its 
standing  Committees,  the  Conunission 
will  receive  a  number  of  informational 
reports  about  the  impact  of  the  over- 
order  price  regidation  in  Massachusetts. 
DATES:  The  meeting  will  begin  at  10  a.m. 
on  Wednesday,  June  6,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wenham  Museum,  132  Main  Street, 
Wenham,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
64  Main  Street,  Room  21,  Montpelier, 
VT  05602.  Telephone  (802)  229-1941. 

Autliority:  7  U.S.C.  7256 
Dated:  May  18,  2001. 
Daniel  Smith, 

Executive  Director. 

[FR  Doc.  01-13180  Filed  5-24-01;  8:45  am) 

BtLUNQ  CODE  166»-01-r 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 
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summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  Rule,  10  CFR  parts 
51,  61,  70,  72,  73,  74,  75,  76,  and  150, 
Material  Control  and  Accounting 
Amendments. 

3.  The  form  number  if  applicable: 
DOE/NRC  Form  742  and  DOE/NRC 
Form  742C. 

4.  How  often  the  collection  is 
required:  Tlie  material  control  and 
accounting  plan  is  submitted  on 
occasion  (no  new  applicants  are 
expected).  Reports  on  excessive 
inventory  differences  are  reportable  on 
occurrence.  DOE/NRC  Forms  742  and 
742C  are  submitted  armually  for  most 
licensees  and  semiaimually  for  2 
licensees. 

5.  Who  will  be  required  or  asked  to 
report:  Applicants  for  and  holders  of 
specific  NRC  licenses  to  receive  title  to, 
own,  acquire,  deliver,  receive,  possess, 
use,  or  initially  transfer  special  nuclear 
material. 

6.  An  estimate  of  the  number  of 
responses:  Reports  of  excessive 
inventory  difference  under  Part  74 — 1 
response;  DOE/NRC  Form  742—202 
responses;  DOE/NRC  Form  742C— 182 
responses. 

7.  The  estimated  number  ofarmual 
respondents:  Part  74  reports  of  excessive 
inventory  difference— 1;  DOE/NRC 
Form  742—200;  DOE/NRC  Form  742C— 
180. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Part  74:  1836 
hours  (Reports  of  excessive  inventory 
difference  100  hoius  +  1736  hours 
recordkeeping  [9  hours  per 
respondent]);  Part  70: — 1768  hours; 
DOE/NRC  Form  742—152  hours  (45 
minutes  per  response);  DOE/NRC  Form 
742C — 1,092  hours  (6  hours  per 
response). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies: 
Applicable 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  in  Parts  70,  72,  and  74  that 
establish  the  requirements  for  material 
control  and  accoimting  of  special 
nuclear  material  applicable  to  licensees 
who  possess  and  use  special  nuclear 
material.  The  reporting  requirements  for 
submitting  material  balance  reports 
(DOE/NRC  Form  742)  and  inventory 
composition  reports  (DOE/NRC  Form 
742C)  are  being  revised  to  reduce  the 


frequency  and  change  the  timing  of  the 
reports.  The  general  MC&A 
requirements  and  the  requirements  for 
Category  II  facilities  are  being  relocated 
from  Part  70  to  Part  74.  The  MC&A 
requirements  for  Category  II  facilities 
are  also  being  revised  to  be  more  risk- 
informed.  The  information  in  the 
reports  and  records  is  used  by  the  NRC 
staff  to  ensure  that  pubUc  health  and 
safety  of  the  public  is  protected  and  that 
licensee  possession  and  use  of  special 
nuclear  material  is  in  compliance  with 
license  and  regulatory  requirements. 
The  information  collection  requirements 
imposed  on  the  licensee  are  those 
deemed  necessary  for  the  timely 
discovery  of  inadvertent  losses  of 
special  nuclear  material  to  the 
environment  or  the  theft  or  diversion  of 
special  nuclear  material  by  potentially 
hostile  groups.  Certain  of  the 
requirements  are  necessary  to  satisfy 
obligations  of  the  United  States  tmder 
its  agreements  with  the  International 
Atomic  Energy  Agency. 

Submit,  byjune  25,  2001,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  acciurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be  viewed 
free  of  charge  at  the  NRC  Public 
Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Room  O- 
1  F23,  Rockville,  MD  20852.  The 
proposed  rule  indicated  in  "Proposed 
Rule,  10  CFR  Parts  51,  61,  70,  72.  73,  74, 
75,  76,  and  150,  Material  Control  and 
Accoimting  Amendments"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice.  The 
OMB  clearance  package  and  rule  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/ index. html  for  60  days  after  the 
signature  date  of  this  notice  and  are  also 
available  at  the  rule  forum  site,  http:// 
ruleforum.llnl.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June 
25,  2001:  Amy  Farrell,  Office  of 
Information  and  Regulatory  Afbirs 
(3150-0004,  -0009,  -0058,  and  -0123), 
NEOB-10202  Office  of  Management  and 
Budget,  Washington  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-7318. 


The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

E)ated  at  Rockville,  Maryland,  this  17th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-13255  Filed  5-24-01;  8:45  am) 
BNXMQ  COOS  raao-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockst  No.:  070-3035] 

Conaideration  of  Ucenae  Amendment 
Requeat  for  ttie  Babcodc  and  WNoox 
Facility  and  Shallow  Land  DIapoeal 
Area  In  Partca  Townahip,  PA,  and 
Opportunity  for  a  Hearing 

agency:  Nuclear  R^ulatory 
Commission. 

ACTION:  Notice  of  consideration  of 
license  amendment  requests  for  the 
Babcock  and  Wilcox  Facility  and 
Shallow  Land  Disposal  Area  in  Paxks 
Township.  Pennsylvania  ,  and 
Opportunity  for  a  Hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Special  Nuclear  Material  License  No. 
SNM-2001  (SNM-2001)  (the  license), 
issued  to  Babcock  and  Wilcox 
Company,  Pennsylvania  Nuclear  Service 
Operation,  to  authorize  amending 
condition  14,  "Schedule  for 
Decommissioning  Site",  of  its  SNM- 
2001  License  at  its  Shallow  Land 
Disposal  Area  (SLDA)  facility  in  Parks 
Township,  Pennsylvania. 

SLDA  site  is  on  the  NRC's  Site 
Decommissioning  Management  Plan 
and  the  site  is  being  assessed  by  the  U.S. 
Army  Corps  of  Engineers  (USACE)  for 
possible  remediation  under  the 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP).  SLDA  has 
been  designated  as  a  FUSRAP  site. 
USACE  is  responsible  for  administration 
and  execution  of  FUSRAP. 

The  licensee  has  requested  an 
Alternate  Schedule  for 
Decommissioning  Plan  (DP)  submittal 
due  to  issues  arising  from  USACE 
involvement  at  the  SLDA  site.  The 
licensee's  ciirrent  DP  submittal  schedule 
for  SLDA  is  in  accordance  with  the 
conditions  discussed  in  SNM-414 
License. 

On  May  8,  2001,  the  licensee 
submitted  a  license  amendment  request 
proposing  that  the  licensee  will  submit 
a  site  DP  six  months  after  the  issuance 
of  the  Final  USACE  Preliminary 
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Assessment  (PA)  if  the  PA  determines 
that  no  further  action  imder 
Comprehensive,  Environmental 
Response,  and  Liability,  Act  of  1980,  as 
amended  (CERCLA)  and  FUSRAP  is 
recommended  for  SLDA.  Alternatively, 
licensee  will  submit  a  request  for 
license  suspension  within  sixty  days  of 
the  USAGE'S  Record  of  Decision  to 
remediate  the  SLDA  under  CERCLA  if 
the  PA  determines  that  the  SLDA  is 
recommended  for  further  action  under 
CERCLA  and  FUSRAP. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  request  for 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings",  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2. 
Pursuant  to  section  2.1205(a).  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  Section 
2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1 .  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Secretary  at  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  MD  20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  Section  2.1205(g); 

3.  The  requester's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  Section  2.1205(c). 

In  accordance  vdth  10  CFR  2.1205(e). 
each  request  for  a  hearing  must  also  be 
served  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  Babcock  and  Wilcox 
Company,  R.D.  1.  Box  355.  Vandergrift, 
PA  15690,  Attention  Mr.  Richard  M. 
Bartosik;  and 


2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852-2738,  or  by 
mail  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

For  further  details  with  respect  to  this 
action,  the  licensee  request  and  plans 
are  available  for  inspection  at  the  NRC's 
Public  Dociiment  Room,  One  White 
Flint  North.  11555  Rockville  Pike. 
Rockville,  MD.  20852-2738. 

Dated  at  Rockville,  Maryland,  this  18th 
Day  of  May.  2001. 

For  the  Nuclear  Regulatory  Commission 
Robert  A.  Nelson, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  01-13256  Filed  5-24-01;  8:45  am] 
BKJJNG  CODE  79eO-01-P 


RAILROAD  RETIREMEKT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Placement  Service. 

(2)  Form(s)  submitted:  ES-2.  ES-20a. 
ES-20b,  ES-21,  UI-35  and  Job 
Vacancies  Report. 

(3)  OMB  Number:  3220-0057. 

(4)  Expiration  date  of  current  OMB 
clearance:  9/30/2001. 

(5)  Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

(6)  Respondents:  Application  for 
Benefits,  program  planning  or 
management. 

(7)  Estimated  armual  number  of 
respondents:  13,750. 

(8)  Total  annual  responses:  27,000. 

(9)  Total  annual  reporting  hours: 
1.494. 

(10)  Collection  description:  Under  the 
RUIA.  the  Railroad  Retirement  Board 
provides  job  placement  assistance  for 
unemployed  railroad  workers.  The 
collection  obtains  information  from  job 
applicants,  railroad  and  non-railroad 
employers,  and  State  Employment 
Service  offices  for  use  in  placement,  for 
providing  referrals  for  job  openings, 
reports  of  referral  results  and  for 
verifying  and  monitoring  claimant 
eligibility. 


FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  the  OMB  reviewer.  Joe  Lackey  (202- 
395-7316).  Office  of  Management  and 
Budget,  Room  10230.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  01-13210  Filed  5-24-01;  8:45  am) 

BILLINO  COOC  7906-01 -M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  SulHnitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raih-oad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Supplement  to 
Claim  of  Person  Outside  the  United 
States. 

(2)  Form(s)  submitted:  G-45. 

(3)  0^a  Number:  3220-0155. 

(4)  Expiration  date  of  current  OMB 
clearance:  9/30/2001. 

(5)  Type  of  request:  Extension  of  a 
ciurently  approved  collection. 

(6)  Respondents:  Program  planning  or 
management. 

(7)  Estimated  annual  number  of 
respondents:  100. 

(8)  Total  annual  responses:  100. 

(9)  Total  annual  reporting  hours:  17. 

(10)  Collection  description:  Under 
Public  Law  98-21,  the  Tier  I  or  the 
overall  minimum  portion  of  an  annuity 
and  Medicare  benefits  payable  under 
the  Railroad  Retirement  Act  to  certain 
beneficiaries  living  outside  the  United 
States  may  be  withheld.  The  collection 
obtains  the  information  needed  by  the 
Railroad  Retirement  Board  to  implement 
the  benefit  withholding  provisions  of 
Pub.  L.  98-21. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
docimients  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board.  844 -North  Rush 
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Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

IFR  Doc.  01-13211  Filed  5-24-01;  8:45  am] 

MLUNO  CODE  7906-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

CelMisa  No.  35-27402] 
lings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

May  21,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by, 
June  15,  2001,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declaration(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  15.  2001.  the 
application(s)  and/or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Ameren  Corporation  (70-8945) 

Ameren  Corporation  ("Ameren"), 
1901  Chouteau  Avenue,  St.  Louis. 
Missoiui  63103,  a  registered  holding 
company,  filed  with  this  Commission  a 
post-effective  amendment  to  its 
previously  filed  application-declaration 
under  sections  6(a),  7.  9(a).  9(c)(3).  10 
and  13(b)  imder  the  Act  and  rules  42. 
54,  80-91,  93  and  94  under  the  Act. 


By  order  dated  Dec.  30,  1997  in  this 
proceeding  (HCAR  No.  26809),  the 
Commission  authorized  Ameren,  among 
other  things,  to  acquire  Union  Electric 
Company  ("UE")  and  Central  Illinois 
Public  Service  Company  ("CIPS"),  each 
of  which  is  an  electric  and  gas  utility 
company  ("Merger").  Together,  UE  and 
CIPS  provide  retail  and  wholesale 
electric  service  to  approximately  1.5 
million  customers  and  retail  natural  gas 
service  to  approximately  300,000 
customers  in  a  24.500  square-mile  area 
of  Missouri  and  Illinois. 

In  addition,  the  Commission 
authorized  Ameren  to  retain  the  direct 
and  indirect  nonutility  subsidiaries  and 
investments  of  UE  and  CIPSCO 
Incorporated,  CIPS'  parent  company, 
subject  to  certain  exceptions. 
Specifically,  the  Commission 
conditioned  its  approval  for  the  Merger 
on  the  commitment  of  Ameren  to  reduce 
the  voting  interest  or  investment  of 
Union  Electric  Development 
Corporation  ("UEDC").  a  subsidiary  of 
UE.  of  CIPSCO  Investment  Company 
("CIPSCO  Investment"),  a  subsidiary  of 
CIPSCO  Incorporated,  and  of  CIPSCO 
Venture  Company  ("CIPSCO  Venture"). 
an  indirect  subsidiary  of  CIPSCO 
Incorporated,  in  certain  limited  liability 
companies.  Ameren  committed  to 
reduce  its  indirect  ownership  in  these 
limited  liability  companies  to  below  five 
percent  within  three  years  of  the  date  of 
the  Commission's  order,  so  that  these 
entities  would  not  constitute  "affiliates" 
of  Ameren  under  the  Act.  In  no  case  is 
UEDC  or  CIPSCO  Venture  the  managing 
member  of  any  of  the  limited  liability 
companies  that  are  the  subject  of  this 
commitment. 

By  supplement  order  dated  Dec.  13. 
2000  (HCAR  No.  27299),  the 
Commission  granted  Ameren  an 
extension  imtil  June  30,  2001  to  comply 
with  its  commitment  to  sell  down  these 
limited  liability  interests.  Currendy, 
Ameren  indirectly  holds  five  percent  or 
more  of  the  membership  interests  of  the 
following  limited  liability  companies: 

St.  Louis  Equity  Funds  &  Housing 
Missouri,  Inc.— UEDC  and  CIPSCO 
Investment  have  interested  or 
committed  to  invest  in  varying 
percentages  (not  greater  than  23%)  in 
ten  separate  investment  funds  ("St. 
Louis  Funds")  formed  to  make 
investments  in  low  income  housing 
properties  that  qualify  for  federal  tax 
credits.  Four  of  the  St.  Louis  Funds  in 
existence  at  the  time  of  the  merger  were 
organized  as  limited  liability 
companies.  The  manger  is  a  not-for- 
profit  company  that  is  not  in  any  way 
affiliated  with  Ameren; 

Effingham  Development  Building  11 
Limited  Liability  Company — CIPSCO 


Venture  holds  a  40%  membership 
interest  in  this  entity,  which  owns  a 
manufactiuing  facility  that  is  leased  to 
an  industrial  customer.  This  investment 
was  intended  to  promote  industrial 
development  within  CIPS's  service 
territory.  Agracel  Inc..  an  unaffiliated 
third  party,  is  the  managing  member; 

Mattoon  Enterprise  Park,  LLC — 
CIPSCO  Venture  owns  a  20%  interest  in 
this  limited  liability  company,  which 
purchased  farmland  that  was  used  in 
the  development  of  an  industrial  park 
within  the  boundaries  of  the  City  of 
Mattoon.  This  investment  was  made  to 
promote  industrial  development  activity 
in  CIPS's  service  territory  in  order  to, 
among  other  things,  increase  industrial 
load.  Agracel  Inc.  is  the  managing 
member;  and 

MACC.  LLC— CIPSCO  Venture  owns  a 
one-third  interest  in  this  limited 
liability  company  which  purchased  land 
and  developed  an  industrial  facility  for 
lease  to  two  industrial  tenants  in  the 
park.  Agracel  Inc.  is  the  managing 
member. 

Ameren  now  requests  that  the 
Commission  relieve  Ameren  of  its 
commitment  to  sell  down  these  limited 
liability  company  interests  and  make 
further  findings  permitting  Ameren  to 
retain  these  interests  indefinitely. 

For  the  Commission  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(PR  Doc.  01-13252  Filed  5-24-01;  8:45  am) 
MUJNQCOOe  OOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24979;  812-10320] 

Tremont  Corporation;  Notice  of 
Application 

May  17,2001. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  sections  2(a)(9)  and  3(b)(2) 
of  the  Investment  Company  Act  of  1940 
(the  "Act"). 

SUMMARY  OF  APPLICATION:  Tremont 
Corporation  ("Applicant"  or 
"Tremont")  requests  an  order  declaring 
that  it  controls  NL  Industries,  Inc. 
("NL")  and  that  applicant  is  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities. 
RUNG  DATES:  The  application  was  filed 
on  August  30, 1996,  and  amended  on 
May  14, 1997,  and  April  27,  2001. 
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HEAMNG  on  NOnRCATK)N  Of  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
June  11,  2001,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  Mrriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicant,  1999  Broadway,  Suite 
4300.  Denver,  CO  80202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Branch  Chief,  or 
Nadya  B.  Roytblat,  Assistant  Director,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regxilation). 
SUPPLEMENTARY  INFORMATKMH:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
P*ublic  Reference  Branch,  450  5th  Street, 
NW.,  Washington.  DC  20549-0102  (tel. 
(202)  942-8090). 

Applicant's  Representations 

1 .  Applicant,  a  Delaware  corporation 
formed  in  1987  as  a  wholly-owned 
subsidiary  of  NL,  is  primarily  engaged 
in  the  business  of  producing  and  selling 
titanium  metals  and  titaniiun  dioxide. 
Applicant's  share's  are  listed  and  traded 
-on  the  New  York  and  Pacific  Stock 
Exchanges.  Applicant  conducts  its 
operations  through  Titanium  Metals 
Corporation  ("TIMET")  and  NL. 
Applicant  states  that  TIMET  is  one  of 
the  world's  leading  integrated  producers 
of  titaniimi  metal  products.  Applicant 
further  states  that  it  owns  approximately 
39%  of  TIMET's  outstanding  voting 
securities  and  primarily  controls 
TIMET.  Applicant  also  states  that  NL  is 
an  international  producer  and  marketer 
of  titanium  dioxide  pigments  to 
customers  worldwide.  Applicant  owns 
approximately  20.4%  of  r^'s 
outstanding  voting  securities.^         , 


'  Applicant  states  that  approximately  60.2%  of 
NL's  outstanding  voting  securities  is  held  by  Valhi. 
Inc.  ("Valhi").  Applicant  also  states  that  80.02%  of 
its  outstanding  voting  seciuities  is  held  by  Tremont 
Group,  Inc.  ("TGI"),  a  company  that  is  80.01%  held 
by  Valhi  and  19.99%  held  by  Treroont  Holdings 
LLC  ("Tremont  Holdings"),  a  single  member  limited 
liability  company  owned  by  NL.  Tremont  Holdings 


Applicant  states  that,  as  of  December  31, 
2000.  its  interests  in  TIMET  and  NL 
represented  approximately  23%  and 
68%,  respectively,  of  applicant's  total 
assets  (exclusive  of  Government 
securities  and  cash  items)  on  an 
unconsolidated  basis.  Applicant  also 
has  wholly-owned  subsidiaries  TRECO 
L.L.C.  that  is  engaged  in  the  real  estate 
business  and  relies  on  section  3(c)(1)  of 
the  Act,  and  NL  Insurance  Limited  of 
Vermont  ("NUV"),  an  insurance 
company  that  is  exempt  pursuant  to 
section  3(c)(3)  of  the  Act. 

Applicant's  Legal  Analysis 

1.  Under  section  3(a)(1)(C)  of  the  Act, 
an  issuer  is  an  investment  company  if 
it  is  engaged  or  proposes  to  engage  in 
the  business  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  in  excess  of  40  percent  of  the 
value  of  the  issuer's  total  assets 
(exclusive  of  Government  securities  and 
cash  items)  on  an  unconsolidated  basis. 
Under  section  3(a)(2)  of  the  Act, 
investment  securities  include  all 
securities  except  Government  securities, 
securities  issued  by  employee  securities 
companies,  and  securities  issued  by 
majority-owned  subsidiaries  of  the 
owner  which  (i)  are  not  investment 
companies,  and  (ii)  are  not  relying  on 
the  exclusions  from  the  definition  of 
investment  company  in  section  3(c)(1) 
or  3(c)(7)  of  the  Act. 

2.  Section  3(b)(2)  of  the  Act  provides 
that,  notwithstanding  section  3(a)(1)(C) 
of  the  Act,  the  SEC  may  issue  an  order 
declaring  an  issuer  to  be  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  seciurities  either  directly, 
through  majority-owned  subsidiaries,  or 
through  controlled  companies 
conducting  similar  types  of  businesses. 
Section  2(a)(9)  of  the  Act  defines 
"control"  as  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  company. 
That  section  creates  a  presumption  that 
an  owner  of  more  than  25%  of  a 
company's  outstanding  voting  securities 
controls  the  company,  and  that  an 
owner  of  25%  or  less  of  a  company's 
outstanding  voting  securities  does  not 
control  the  company.  Section  2(a)(9) 
further  provides  that  any  such 
presimiption  may  be  rebutted  by 
evidence. 

3.  Applicant  requests  an  order  under 
section  2(a)(9)  of  the  Act  declaring  that 


holds  directly  an  additional  0.13%  of  applicant's 
outstanding  voting  securities.  Applicant  further 
states  that  TGI  may  be  deemed  to  control  applicant 
and  Mr.  Harold  C.  Simmons  may  be  deemeid  to 
control  Valhi. 


it  controls  NL  and  under  section  3(b)(2) 
declaring  that  applicant  is  primarily 
engaged,  through  TIMET  and  NL  as 
controlled  companies,  in  a  business 
other  than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 

4.  Applicant  states  that  it  controls  NL 
within  the  meaning  of  section  2(a)(9)  of 
the  Act,  notwithstanding  that  it  owns 
less  than  25%  of  NL's  outstanding 
voting  securities,  through  significant 
and  active  participation  in  the 
management  of  NL.  Five  of  the  members 
of  the  board  of  directors  of  Tremont 
("Tremont  board")  are  also  members  of 
NL's  seven  member  board  of  directors. 
Mr.  J.  Landis  Martin,  Chairman  of  the 
Board,  Chief  Executive  Officer  and 
President  of  Tremont  also  serves  as  the 
Chief  Executive  Officer  and  President  of 
NL.  Ms.  Susan  E.  Alderton,  a  member  of 
the  Tremont  board,  also  serves  as  Chief 
Financial  Officer,  Vice  President  and 
Treasurer  of  NL.  Mr.  Harold  C. 
Simmons,  a  member  of  the  Tremont 
board,  also  serves  as  Chairman  of  the 
Board  of  NL.  Applicant  states  that  the 
directors  and  officers  of  Tremont  play 
an  active  role  in  setting  NL's  general 
policies  and  provide  support  to  NL's 
management,  and  that  a  finding  of 
control  imder  section  2(a)(9)  therefore  is 
appropriate. 

5.  Under  section  3(b)(2)  of  the  Act,  in 
determining  whether  an  applicant  is 
primarily  engaged  in  a  non-investment 
company  business,  the  SEC  considers 
the  following  factors:  (a)  Applicant's 
historical  development;  (b)  applicant's 
public  representations  of  policy;  (c)  the 
activities  of  applicant's  officers  and 
directors;  (d)  the  nature  of  applicant's 
present  assets;  and  (e)  the  sources  of 
applicemt's  present  income.^ 

a.  Historical  Development: Applicants 
states  that  since  its  formation  in  1987, 

it  has  been  engaged  primarily  in  the 
businesses  of  petroleum  services  and 
bentonite  mining,  as  well  as  the 
production  and  sale  of  titaniimi  metals 
and  titanium  dioxide. 

b.  Public  Representations  of  Policy: 
Applicant  states  that  it  has  consistently 
held  itself  out  as  a  holding  company 
conducting  its  business  operations 
through  TIMET,  NL,  and  TRECO. 
Applicant  states  that  it  does  not  hold 
and  has  never  held  itself  out  as  an 
investment  company  within  the  . 
meaning  of  the  Act. 

c.  Activities  of  Officers  and  Directors: 
Applicant  states  that  the  primary 
activities  of  its  officers  and  directors  are 
participating  in  the  governing  and 
operational  activities  of  TIMET  and  NL. 


^  See  Tonopah  Mining  Company  of  Nevada,  26 
S.E.C.  426  (1946). 
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d.  Nature  of  Assets:  Applicant  states 
that,  as  of  December  31,  2000,  its 
interest  in  TIMET  represented  23%,  and 
its  interest  in  NL  represented  68%,  of 
applicant's  total  assets  on  an 
unconsolidated  basis  (exclusive  of 
Government  securities  and  cash  items). 

e.  Sources  of  Income:  Applicant  states 
that,  for  the  four  quarters  ended 
December  31,  2000,  it  had  net  income 
after  taxes  of  $9.2  million,  of  which 
91.5%  was  attributable  to  TIMET,  NL 
andNLIV. 

6.  Applicant  thus  asserts  that  it  meets 
the  requirements  for  an  order  imder 
section  3(b)(2)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-13213  Filed  5-24-01;  8:45  am] 
BILLINO  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  28,  2001. 

A  closed  meeting  will  be  held  on 
Thursday,  May  31,  2001,  at  11  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
iie  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7).  (9)(A),  9(B), 
and  (10)  and  17  CFR  200.402(a)(3),  (5), 
7),  (9)(i),  9(ii)  and  (10),  permit 
onsideration  of  the  scheduled  matters 
it  the  closed  meeting. 

The  subject  matters  of  the  closed 

eeting  scheduled  for  Thursday,  May 
31.  2001  will  be: 

Institution  and  settlement  of  injunctive 

actions;  and 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 


Dated:  May  23,  2001. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-13444  Filed  5-23-01;  3:51  pm) 

WLUNO  COOe  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-44324;  Fil*  No.  SR-BSE- 
2001-02] 

Self-Regulatofy  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange  Adopting  a 
Fee  for  Leaaes  of  Memberships 

May  18,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  30, 
2001,  the  Boston  Stock  Exchange 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  BSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
irom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
Exchange's  fee  schedule  to  include  a 
membership  lease  fee  charged  to 
members  who  choose  to  lease  a 
membership  from  the  Exchange. 

n.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change  ~ 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  the  basis 
for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's  fee 
schedule  to  include  a  monthly  fee  equal 
to  one  percent  of  the  last  consummated 
seat  sale,  billed  quarterly  in  arrears,  for 
leasing  Exchange  memberships  from  the 
Exchange.  This  fee  will  be  charged  to  all 
qualified  members  who  lease 
memberships  from  the  Exchange  when 
no  public  inventory  is  available.  The  fee 
will  be  charged  in  addition  to  all  other 
membership  fees,  and  will  be  arranged 
through  a  separate  lease  agreement  the 
Exchange  and  the  lessee. ^  The  one 
percent  fee  figure  was  established  based 
on  recent  lease  agreements  for  Exchange 
memberships.  The  proposed  lease  fee 
will  be  in  addition  to  any  dues,  fees  or 
assessments  charged  by  the  Exchange. 
Moreover,  the  lessees  of  memberships 
will  be  subject  to  all  other  rules  relevant 
to  membership  qualifications. 

2.  Statutory  Basis' 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(4)  of  the  Act.*  in  that  the 
proposed  rule  change  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 


>  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


'  The  Board  of  Directors  of  the  Exchange  has 
authorized  the  Exchange  to  sell  or  lease  up  to  IS 
memberships  out  of  23  authorized,  but  unsold, 
memberships.  The  lessees  of  these  memberships 
would  have  the  same  rights  and  obligations  as  all 
other  members  of  the  Exchange.  Phone  call  between 
lohn  A.  Boese,  Assistant  Vice  President,  Rule 
Development  and  Market  Structure,  BSE,  George  W. 
Mann,  fr..  General  Counsel.  BSE,  Florence  Harmon. 
Senior  Special  Counsel.  Division  of  Market 
Regulation  ("Division"),  Commission,  Sooia  Pattoa, 
Attorney,  Division,  Commission,  and  )ohn  Riedal. 
Attorney,  Division,  Commission  (May  15,  2001). 

*  IS  U.S.C.  78<n>)(4).  • 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  designated  the 
proposed  rule  change  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Acts  and  Rule  i9b-4(f)(2)  thereunder.o 
Accordingly,  the  proposed  rule  change 
will  become  effective  upon  filing.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  the  File 
Number  SR-BSE-2001-02  and  should 
be  submitted  Jime  15,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-13214  Filed  5-24-01;  8:45  am] 

BNXmQ  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3337,  AmdL  #1] 

Stats  of  Iowa 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 


M5  U.S.C.  78s(b)(3)(A)(u). 

•17CFR240.19t>-4(0(2). 

'17CFR20O.3O-3(a)(12). 


Management  Agency,  dated  May-14, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Calhoim 
Coimty  in  the  State  of  Iowa  as  a  disaster 
area  caused  by  flooding  and  severe 
storms  beginning  on  April  8,  2001  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Buena  Vista,  Carroll,  Greene, 
Pocahontas,  Sac  and  Webster  Counties 
in  the  State  of  Iowa  may  be  filed  until 
the  specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  ]vly 
1 ,  2001  and  for  economic  injury  the 
deadline  is  February  1,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  15,  2001. 
James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-13189  Filed  5-24-01;  8:45  am] 

BILUNG  CODE  8025-«1-f 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3341] 

State  Of  Minnesota 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  16,  2001, 1 
find  that  Benton,  Chippewa,  Freeborn, 
Goodhue,  Houston,  St.  Louis,  Stevens, 
Wabasha,  Washington,  Winona  and 
Yellow  Medicine  Counties,  and  the 
Tribal  Governments  of  Prairie  Island 
and  Upper  Sioux  in  the  State  of 
Minnesota  constitute  a  disaster  area  due 
to  damages  caused  by  severe  winter 
storms,  flooding  and  tornadoes 
occurring  between  Meirch  23,  2001  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  15,  2001  and  for 
economic  injury  xmtil  the  close  of 
business  on  February  15,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  Minnesota  may  be  filed  imtil 
the  specified  date  at  the  above  location: 
Aitkin,  Anoka,  Big  Stone,  Carlton, 
Chisago,  Dakota,  Dodge,  Douglas, 
Faribault,  Fillmore,  Grant,  Itasca, 
Kandiyohi,  Koochiching,  Lac  qui  Parle, 
Lake,  Lincoln,  Lyon,  Mille  Lacs, 
Morrison,  Mower,  Olmsted,  Pope, 


Ramsey,  Rice,  Redwood,  Renville, 
Sherburne,  Steams,  Steele,  Swift, 
Traverse  and  Waseca;  and  Winnebago 
and  Worth  Counties  in  the  State  of  Iowa; 
and  Deuel  County  in  the  State  of  South 
Dakota. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  witti  credit  avail- 

able elsewhere  

7.000 

Homeowners      without      credit 

available  elsewhere 

3500 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  or- 

ganizations) with  credit  avail- 

able elsewhere  

7000 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural    cooperatives     without 

credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  334106.  For 
economic  injury  the  number  assigned  is 
9L7200  for  Minnesota,  9L7300  for  Iowa,  • 
and  9L7400  for  South  Dakota. 

Wisconsin  counties  and  Iowa  counties 
contiguous  to  the  above  named  primary 
counties  are  not  listed  here  because  they 
have  been  previously  declared. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
Dated:  May  17,  2001. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-13191  Filed  5-24-01;  8:45  am) 

«LL»4G  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3340] 

Commonwsalth  of  Puerto  Rico 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  16,  2001, 1 
find  that  the  mimicipalities  of  Cabo 
Rojo,  Lajas,  Guanica,  Guayanilla,  San 
German  and  Yauco  in  the 
conunonwealth  of  Puerto  Rico 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
flooding  and  mudslides  beginning  on 
May  6,  2001  and  continuing. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
July  15,  2001,  and  for  loans  for 
economic  injury  imtil  the  close  of 
business  on  February  15,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
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Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injury  loans  fix>m  small  businesses 
located  in  the  following  contiguous 
municipalities  may  be  filed  until  the 
specified  date  at  the  above  location: 
Adjuntas,  Hormigueros,  Lares,  Maricao, 
Mayaguez,  Penuelas,  and  Sabana 
Grande  in  the  Commonwealth  of  Puerto 
Rico. 

The  interest  rates  are: 


1 

Percent 

1  or  Physical  Damage: 
Homeowners  with  credit  avail- 
at)le  elsewhere  

6.625 

Homeowners      without     credit 
available  elsewhere 

3.312 

Businesses  with  credit  available 
elsewhere 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

8.000 
4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

7.125 

1  or  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

4.000 

The  nimiber  assigned  to  this  disaster 

is  334011  for  physical  damage  and 
9L7100  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  17,  2001. 

Herbert  L.  Nfitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  01-13190  Filed  5-24-01;  8:45  am) 

BILUNG  CODE  8025-01-^ 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3340;  Amendment 
#1] 

Commonwealth  of  Puerto  Rico 


In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  17, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  include  the 
municipalities  of  Adjuntas,  Rincon  and 
Sabana  Grande  in  the  Commonwealth  of 
Puerto  Rico  as  disaster  areas  caused  by 
severe  storms,  flooding  and  mudslides 
beginning  on  May  6,  2001  and 
continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  municipalities  of  Aguada, 
Anasco,  Ponce  and  Utuado  in  the 
Commonwealth  of  Puerto  Rico  may  be 
:  iled  imtil  the  specified  date  at  the 


previously  designated  location.  Any 
municipalities  contiguous  to  the  above 
named  primary  municipalities  and  not 
listed  here  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
15,  2001  and  for  economic  injury  the 
deadline  is  February  15,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59O08) 

Dated:  May  21,  2001. 
Heriiert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-13232  Filed  5-24-01;  8:45  am] 

BILLING  CODE  tOaS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.:  09/09-5299] 

Ally  Finance  Corporation;  Notice  of 
Surrsndsr  of  Licsnss 

Notice  is  hereby  given  that  Ally 
Finance  Corporation,  located  at  14011 
P^  Avenue,  Suite  310,  Victorville, 
California  92392,  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  Ally  Finance 
Corporation  was  licensed  by  the  Small 
Business  Administration  on  June  6, 
1982. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgate  thereunder,  the  surrender  of 
the  license  was  accepted  on  May  9, 
2001,  and  accordingly,  all  rights, 
privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Dated:May  16.  2001. 
Harry  Haskins, 

Acting  Associate  Administrator  for 
■Investment. 
[FR  Doc.  01-13188  Filed  5-24-01;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2001-9730] 

Chemical  Transportation  Advisory 
Committee;  Vacancies 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

summary:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 


membership  on  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  CTAC  provides  advice  and 
makes  recommendations  to  the  Coast 
Guard  on  matters  relating  to  the  safe 
transportation  and  handling  of 
hazardous  materials  in  bulk  on  U.S. -flag 
vessels  in  U.S.  ports  and  waterways. 
DATES:  Application  forms  should  reach 
the  Coast  Guard  on  or  before  October  1, 
2001. 

ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
(202)  267-1217/008t:  or  by  faxing  (202) 
267-4570.  Submit  application  forms  to 
the  same  address.  T^is  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dms.dot.gov.  The 
application  form  is  also  available  at 
http://www.uscg.mil/hq/g-myadvisory/ 
ctac/ctac.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Robert  F.  Corbin,  Executive 
Director  of  CTAC,  or  Ms.  Sara  S.  Ju, 
Assistant  to  the  Executive  Director, 
telephone  (202)  267-1217/0081,  fax 
(202) 267-4570. 

SUPPLEMENTARY  INFORMATION:  The 
Chemical  Transportation  Advisory 
Committee  (CTAC)  is  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  It  provides  advice  and  makes 
recommendations  to  the  Commandant 
through  the  Assistant  Commandant  for 
Marine  Safety  and  Enviroiunental 
Protection  on  matters  relating  to  the  safe 
transportation  and  handling  of 
hazardous  materials  in  bulk  on  U.S.-flag 
vessels  in  U.S.  ports  and  waterways. 
The  advice  and  recommendations  of 
CTAC  also  assist  the  U.S.  Coast  Guard 
in  formulating  the  position  of  the 
United  States  on  hazardous  material 
transportation  issues  prior  to  meetings 
of  the  International  Maritime 
Oi^anization. 

CTAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters  in 
Washington,  DC.  It  may  also  meet  more 
often  than  once  a  year  as  necessary. 
CTAC's  subcommittees  and  working 
groups  may  meet  to  perform  specific 
assignments  as  reouired. 

The  Coast  Guaro  will  consider 
applications  for  eight  positions  that 
expire  in  December  2001.  To  be  eligiblie, 
applicants  should  have  experience  in 
chemical  manufacturing,  vessel  design 
and  construction,  marine  transportation 
of  chemicals,  occupational  safety  and 
health,  or  marine  environmental 
protection  issues  associated  with 
chemical  transportation.  Each  member 
serves  for  a  term  of  three  years.  Some 
members  may  serve  consecutive  terms. 
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All  members  serve  at  their  own  expense, 
and  receive  no  salary,  reimbursement  of 
travel  expenses,  or  other  compensation 
from  the  Federal  Government. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  the  Coast  Guard 
encourages  applications  from  qualified 
women  and  members  of  minority 
groups. 

Dated:  May  14,  2001. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
EnvironmentaJ  Protection. 
|FR  Doc.  01-13284  Filed  5-24-01;  8:45  am) 
BUJNG  COOe  W10-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  ImfMcts  Statement  San 
Diego  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Oceanside,  San  Diego  County, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jefeey  Lewis,  Senior  Transportation 
Engineer,  Federal  Highway 
Administration,  980  9th  Street.  Suite 
400,  Sacramento,  CA  95814-2724: 
Telephone  (916)  498-5035.  hitemet 
address:  Jeff.Lems@fhwa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  City  of  Oceanside  will  prepare 
an  environmental  impact  statement 
(EIS)  on  a  proposal  to  construct  an 
interchange  at  State  Route  78  and 
Rancho  Del  Oro  Drive  in  the  City  of 
Oceanside. 

The  new  interchange  is  considered 
necessary  to  minimize  existing  and 
future  traffic  congestion  at  adjacent 
interchanges  and  arterial  roadways  in 
Carlsbad  and  Oceanside.  The  proposed 
project  includes  a  new  overcrossing 
structiire  and  four  new  ramp 
coimections  from  Rancho  Del  Oro  Drive 
to  SR78.  Alternatives  under 
consideration  include  the  following:  (1) 
Taking  no  action;  (2)  construction  of  a 
tight  diamond  interchange  to  connect 
SR78  and  Rancho  Del  Oro  Drive;  (3) 
shifting  the  existing  roadway  and 
constructing  the  new  diamond 
interchange  to  the  north;  (4) 
construction  of  a  tight  diamond 
interchange,  shifted  to  the  north  with 


Rancho  Del  Oro  realigned  to  the  west; 
and  (5)  construction  of  an  offset 
diamond,  located  north  of  State  Route 
78  with  a  fly-over  structiire  for  on-  and 
off-ramps.  All  alternatives  will 
accommodate  the  addition  of  an 
eastboiuid  truck-climbing  land  between 
El  Camino  Real  and  College  Boulevard. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  scoping 
meetings  are  anticipated  to  be  held  at 
appropriate  locations  in  or  near  the 
cities  of  Oceanside  and/or  Carlsbad  in 
summer/fall  of  2001.  After  the  draft  EIS 
is  made  available  for  public  and  agency 
review,  a  public  hearing  will  be  held. 
Public  notice  wiU  be  given  of  the  time 
and  place  of  the  public  scoping 
meetings  and  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above.  The  views  of  agencies 
having  knowledge  about  the  historic 
resources  potentially  affected  by  the 
proposal  or  interested  in  the  effects  of 
the  project  on  historic  properties  are 
solicited. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205.  Highway  Planning 

and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  of 

Federal  programs  and  activities  apply  to  this 

program.) 

JeCfiery  S.  Lewis, 

Senior  Transportation  Engineer,  Sacramento, 

California. 

(FR  Doc.  01-13212  Filed  5-24-01;  8:45  am) 

BNJJNQCOlbE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Transportation  Equity  Act  for  the  21st 
Century;  Webcast  for  the  National 
Corridor  Planning  and  Development 
Program  and  the  Coordinated  Border 
infrastructure  Program 

AGENCY:  Federal  Highway 
Administration  (FHWA);  DOT. 
ACTION:  Notice  of  June  7,  2001  webcast 
following  solicitation  of  intent  to  apply 
for  fiscal  year  (FY)  2002  grants. 

SUMMARY:  This  document  provides 
notice  that  the  FHWA  will  host  a 


webcast  following  the  May  7,  2001, 
publication  of  a  notice  in  the  Federal 
Register  soliciting  intent  to  apply  for  FY 
2002  funds  frtim  the  National  Corridor 
Planning  and  Development  Program 
(NCPD  program)  and  the  Coordinated 
Border  Infrastructure  Program  (CBI 
program).  Specific  instructions  on  the 
format  and  content  of  a  statement  of 
intent  to  apply  were  provided  in  that 
notice.  The  NCPD  and  the  CBI  programs 
are  discretionary  grant  programs  ftmded 
by  a  single  funding  source.  These 
programs  provide  funding  for  planning, 
project  development,  construction  and 
operation  of  projects  that  serve  border 
regions  near  Mexico  and  Canada  and 
high  priority  corridors  throughout  the 
United  States. 

DATES:  The  webcast  will  be  held  on  June 
7,  2001  from  1  pm  until  3:30  pm. 
ADDRESSES:  The  entry  point  for  viewing 
the  webcast  and  information  on  asking 
questions  during  the  webcast  are 
available  at  the  Midwest  Resource 
Center  website  whose  office  will  operate 
the  webcast: 

http://www.mrc.fhwa.dt.gov/tbeater/ 
A  link  to  that  site  is  available  at  the 
NCPD/CBI  program  website: 
http://www.fh  wa.dot.gov/heplO/corbor/ 
corbor.btml 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues:  Mr.  Martin  Weiss, 
Office  of  Intermodal  and  Statewide 
Programs,  HEPS-10,  (202)  366-5010;  or 
for  legal  issues:  Mr.  Robert  Black,  Office 
of  the  Chief  Counsel,  HCC-30,  (202) 
366-1359;  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington  DC,  20590.  For 
webcast  issues:  Mr.  Clayton  Marcuson, 
HRC-05,  (708)  283-3593;  Federal 
Highway  Administration,  19900 
Governors  Drive,  Suite  301,  Olympia 
Fields,  Illinois,  60461. 
SUPPLEMENTARY  INFORMATION:  States  and 
metropolitan  planning  organizations 
(MPOs)  are,  imder  the  NC7D  program, 
eligible  for  discretionary  grants  for: 
Corridor  feasibility;  corridor  plaiming; 
multistate  coordination;  environmental 
review;  and  construction.  Border  States 
and  MPOs  are,  under  the  CBI  program, 
eligible  for  discretionary  grants  for: 
Transportation  and  safety  infrastructure 
improvements,  operation  and  regulatory 
improvements,  and  coordination  and 
safety  inspection  improvements  in  a 
border  region. 

The  webcast  on  June  7,  2001,  will  be 
open  to  the  public  but  is  targeted  to 
officials  of  States  and  MPOs  and  those 
expecting  to  work  with  such  officials  to 
develop  statements  of  intent  to  apply  for 
FY  2002  funding.  The  FHWA  will  begin 
the  webcast  by  providing  additional 
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background  on  the  history  of  the  NCPD/ 
CBI  program  and  on  program 
administration.  Subsequently,  a 
question  and  answer  session  will  be 
held. 

Authority:  23  U.S.C.  315;  sec.  1118  and 
1119,  Pub.L.  105-178, 112  Stat.  107  at  161 
(1998);  and  49  CFR  1.48. 

Issued  on:  May  18,  2001. 
Vincent  F.  SchimmoUer,  — 

Deputy  Executive  Director. 

IFR  Doc.  01-13185  Filed  5-24-01;  8:45  am] 

BLUNO  COOE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  a  Waiver  of  Compliance 

In  accordance  with  Title  49,  Code  of 
Federal  Regulations  (CFR),  sections 
211.9  and  211.41,  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  a  waiver  of  compliance  with 
certain  requirements  of  Federal  railroad 
safety  regulations.  The  individual 
petitions  are  described  below,  including 
the  party  seeking  relief,  the  regulatory 
provisions  involved,  the  nature  of  the 
relief  being  requested  and  the 
petitioner's  arguments  in  feivor  of  relief. 

Tennessee  Valley  Railroad  Museum 

[Docket  Number  FRA-2001-8888] 

Tennessee  Valley  Railroad  Museum 
(TVRM)  seeks  to  renew  a  waiver  from 
compliance  with  49  CFR  Part 
240.201(d),  which  was  originally 
granted  and  became  effective  on 
November  19, 1993,  for  a  period  of  one 
year.  Specifically,  the  original  waiver 
allowed  TVRM  to  operate  without 
complying  with  the  requirement  of  49 
CFR  Part  240.201(d),  which  provides 
that  only  certified  persons  may  operate 
trains  or  locomotives.  The  waiver  affects 
only  persons  who  participate  in  the 
engineer  charter  "Engineer  for  a  Day" 
program.  The  TVRM  plans  to  conduct 
this  program  on  its  own  trackage  ftom 
Mile  Post  No.  0.00  East  Chattanooga 
Depot  to  Mile  Post  No.  3.0  Grand 
Junction  Depot,  a  distance  of  three 
miles.  Individuals  participating  in  the 
program  would  be  allowed  to  operate 
the  train  and  experience  the  hands-on 
duties  of  a  locomotive  engineer. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 


should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  nimiber  (e.g.,  Waiver 
Petition  Docket  No.  FRA-2001-8888) 
and  must  be  submitted  to  the  Docket 
Clerk,  DOT  Central  Docket  Management 
Facility,  Room  PL-401,  Nassif  Building, 
400  Seventh  Street,  S.W.,  Washington, 
D.C.  20590.  Communications  received 
within  45  days  of  the  date  of  the  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  for  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  at  the  above  address.  All 
written  communications  are  also 
accessible  on  the  Internet  at  http:// 
dms.dot.gov. 

Issued  in  Washington  D.C.  on  N4ay  22, 
2001. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-13283  Filed  5-24-01;  8:45  am] 
BILLMQ  CODE  4«10-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  S89X)] 

CSX  Tranaportation,  inc.— 
Abandonment  Exemption— In  Logan 
County,  WV 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  1.63-mile  line  of  its 
railroad  between  milepost  CMA  0.00  at 
Stollings  and  milepost  CMA  1.63  at  Fort 
Branch,  in  Logan  Coimty,  WV.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  25646  and  25076. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Cotirt  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 


1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  and  discontinuance  shall 
be  protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  June  26,  2001,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,  1  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  must  be 
filed  by  June  4,  2001.  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
Jime  14,  2001,  with:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washii^gton,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Natalie  S.  Rosenberg, 
Counsel,  CSX  Transportation,  Inc.,  500 
Water  Street  J150.  Jacksonville,  FL 
32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  June  1,  2001. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Enviroiunental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 


*  The  Board  will  grant  a  stay  if  an  infbnned 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
ofService  Rail  Lines,  5  I.CC.2d  377  (1969).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  offer  of  financial  assistance  roust  be    ' 
accompanied  by  tbe  filing  fee,  which  currently  is 
set  at  SIOOO.  See  4S  CFR  1002.2(0(25). 
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Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  CSXT  shall  file  a  notice  of 
consununation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  May  25,  2002,  and 
there  are  no  legal  or  regiilatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  oiir  website  at 
www.stb.dot.gov. 

£>ecided:  May  18,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  01-13163  Filed  5-24-01;  8:45  am] 

BHJJNG  CODE  491 S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commerciai  Operations  of  ttte  U.S. 
Customs  Service 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date,  time,  and  location  for  the  quarterly 
meeting  of  the  Treasury  Advisory 
Committee  on  Commercial  Operations 
(COAC),  and  the  provisional  agenda  for 
consideration  by  the  Committee. 
DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  June  15,  2001  at 
9:00  a.m.  at  740  15th  Street,  NW., 
Washington,  DC.  The  duration  of  the 
meeting  will  be  approximately  four 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gordana  S.  Earp,  Deputy  Director,  Tariff 
and  Trade  Affairs  (Enforcement),  Office 
of  the  Under  Secretary  (Enforcement), 
Telephone:  (202)  622-0230. 

At  this  meeting,  the  Advisory 
Committee  is  expected  to  pursue  the 
following  agenda.  The  agenda  may  be 
modified  prior  to  the  meeting. 

Agenda 

(1)  Merchandise  Processing  Fee  (MPF) 

(2)  Report  of  tiie  OR  &  R  (Office  of 
Rules  &  Regulation)  Sub  Committee 

(3)  Report  of  the  CAT  (Compliance 
Assessment  Team)  Sub  Committee 

(4)  Report  of  the  Import  Data  & 
Customs  entry  Sub  Committee 

(5)  Update  on  Other  Customs  Matters 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public;  however, 
participation  in  the  Committee's 


deliberations  is  limited  to  Committee 
members.  Customs  and  Treasury 
Department  staff,  and  persons  invited  to 
attend  the  meeting  for  special 
presentations.  A  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  should 
contact  Theresa  Manning  at  (202)  622- 
0220  or  Helen  Belt  at  (202)  622-0230  for 
pre-clearance. 

Dated:  May  21,  2001. 

Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary, 
Regulatory,  Tariff,  and  Trade  (Enforcement). 

(FR  Doc.  01-13233  Filed  5-24-01;  8:45  am] 

BILIJNG  CODE  4810-25-^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Treasury 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Office  of  the  Compti^oUer  of  the 
Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  biuden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  is 
soliciting  comment  concerning  its 
proposed  information  collection  titled, 
"OCC  Communications  Products." 

DATES:  You  should  submit  written 
comments  by  July  24,  2001. 

ADDRESSES:  You  should  direct  written 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Ciurency,  Public  Information  Room, 
Mailstop  1-5,  Attention: 
OCCPRODUCTS,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-4448,  or  by 
electronic  mail  to 

regs.cominents@occ.tTeas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  Information  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  conmients  by  calling  (202) 
874-5043. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  from 
Jessie  Dimaway  or  Camilla  Dixon,  (202) 
874-5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Stiwt,  SW.,  Washington,  DC  20219. 


SUPPLEMENTARY  INFORMATION:  The  OCC 

is  proposing  to  collect  the  following 
information  from  national  banks: 

Title:  OCC  Communications  Products. 

OMB  Number:  1557 — to  Ise  assigned. 

Description:  The  OCC  is  proposing  to 
collect  information  from  national  banks 
regarding  the  quality,  timeliness,  and 
effectiveness  of  OCC  communications 
products,  such  as  booklets,  issuances, 
CDs,  and  Web  site.  Completed 
questionnaires  will  provide  the  OCC 
with  information  needed  to  properly 
evaluate  the  effectiveness  of  its  paper 
and  electronic  communications 
products.  The  OCC  will  use  the 
information  to  identify  problems  and  to 
improve  its  service  to  national  banks. 

Type  of  Review:  New  collection. 

Affected  Public:  Businesses  or  other 
for-profit  (national  banks). 

Estimated  Number  of  Respondents: 
2,300. 

Estimated  Total  Annual  Responses: 
2,300. 

Frequency  of  Response:  One  time. 

Estimated  Time  per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden: 
1,150  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  the  information 
collection  displays  a  ctirrentiy  valid 
OMB  control  number. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
■through  the  use  of  automated  collection 
techiques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  May  21.  2001. 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 

Activities  Division. 

[FR  Doc.  01-13259  Filed  5-24-01;  8:45  am) 
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WOIMEN'S  PROGRESS 
COMMEMORATION  COMMISSION 

Meeting 

Agency:  Women's  Progress 
Commemoration  Commission. 

Action:  Meeting  Notice.  . 

TjJTJe  and  Date:  Monday,  Jime  11, 
1001, 10a.m.-4p.m. 

Place:  The  meeting  site  is  the 
Udisson  Barcelo  Hotel  Washington, 


2121  P  Street,  NW.,  Washington,  DC 
20037. 

Status:  The  meeting  is  open  to  the 
public. 

Purpose:  To  hear  testimony  and 
determine  the  final  report  regarding  an 
appropriate  process  for  designating 
women's  history  sites  and  for  raising 
public  awareness  about  the  sites  across 
the  coimtry. 


Contact  Person:  For  further 
information,  contact  Beth  Newburger, 
Executive  Director  of  the  Women's 
Progress  Commemoration  Commission. 
Phone  number  (202)  418-3437. 

Beth  W.  NeMrburger, 

Executive  Director. 

[FR  Doc.  01-13292  Filed  5-24-01;  8:45  am) 

BILUNG  COOE  6a20-PF-U 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
put)lished  Presidential,  Rule.  Proposed  Rule, 
and  Notice  docunnents.  These  conwrtions  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


FEDERAL  TRADE  COMMISSION 

Agency  Infonnatlon  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

Correction 

In  the  issue  of  Monday.  May  21,  2001, 
on  page  28036,  in  the  first  coliunn,  in 
the  correction  of  notice  document  01- 
11237,  in  the  second  paragraph,  in  the 
3rd,  4th,  5th,  and  6th  lines,  "  hrs.  x  0.8 
X  $15  =  $3,000)."  should  read 
"[Management  and  attorneys'  time 
(1,000  hrs.  X  0.80  x  $125  =  $100,000)+ 
clerical  time  (1,000  hrs.  x  0.2  x  $15  = 
$3,000).!  " 

(FR  Doc.  Cl-11237  Filed  5-24-01;  8:45  am] 

BILUNQ  COioE  1S0S-01-O 
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Department  of  Labor 

Office  of  Workers'  Compensation 
Programs 


20  CFR  Parts  1  and  30 

Performance  of  Functions  Under  This 

Chapter;  Claims  for  Compensation  Under 

the  Energy  Employees  Occupational 

Illness  Compensation  Program  Act;  Final 

Rule 
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DEPARTMENT  OF  LABOR 

Office  of  Workers'  Compensation 
Programs 

20  CFR  Parts  1  and  30 
RIN  1215-AB32 

Performance  of  Functions  Under  This 
Chapter;  Claims  for  Compensation 
Under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act 

agency:  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  Labor. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  This  document  contains  the 
interim  final  regulations  governing  the 
administration  of  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  (EEOICPA  or  Act),  that 
provides  lump-siun  payments  and 
medical  benefits  to  covered  employees 
and,  where  applicable,  siuvivors  of  such 
employees,  of  the  Department  of  Energy 
(DOEL  its  predecessor  agencies  and 
certain  of  its  vendors,  contractors  and 
subcontractors.  The  Act  also  provides 
for  the  payment  of  smaller  limip-sum 
payments  and  medical  benefits  to 
individuals  already  foimd  eligible  for 
benefits  under  section  5  of  the  Radiation 
Exposure  Compensation  Act  and,  where 
applicable,  their  survivors.  The 
Department  of  Labor's  (DOL)  Office  of 
Workers'  Compensation  Programs 
(OWCP)  administers  the  adjudication  of 
claims  and  payment  of  benefits  under 
the  EEOICPA,  widi  tiie  Department  of 
Health  and  Human  Services  (HHS) 
calculating  the  amounts  of  radiation 
received  by  employees  alleged  to  have 
sustained  cancer  as  a  result  of  such 
exposiue  and  establishing  guidelines  to 
be  followed  in  determining  whether 
such  cancers  are  at  least  as  likely  as  not 
related  to  employment.  The  Department 
of  Energy  (DOE)  and  the  Department  of 
Justice  (DOJ)  are  responsible  for 
notifying  potential  claimants  and 
submitting  evidence  necessary  for 
DOL's  adjudication  of  claims  imder  the 
EEOICPA. 

DATES:  Effective  Date:  This  interim  final 
nde  is  effective  July  24,  2001. 

Compliance  Dates:  Affected  parties  do 
not  have  to  comply  with  the  information 
collection  requirements  in  §§  30.100, 
30.101,  30.102,  30.111,  30.112,  30.206, 
30.207,  30.213,  30.214,  30.216,  30.217, 
30.401.  30.415,  30.416,  30.417,  30.420, 
30.421,  30.505,  30.617,  30.700,  30.701 
and  30.702  until  the  Department 
publishes  in  the  Federal  Register  the 
control  numbers  assigned  by  the  Office 


of  Management  and  Budget  (OMB)  to 
these  information  collection 
requirements.  Publication  of  the  control 
numbers  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Comments:  The  Department  invites 
written  comments  on  the  interim  final 
rule  bora  interested  parties.  Comments 
on  the  interim  final  rule  must  be 
received  by  August  23,  2001.  Written 
comments  on  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
must  be  received  by  July  24,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  interim  final  rule  to  Shelby  S. 
Hallmark,  Acting  Director,  Office  of 
Workers'  Compensation  Programs, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S- 
3524,  200  Constitution  Avenue.  N.W., 
Washington,  DC  20210. 

Written  comments  on  the  collection  of 
information  requirements  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Employment  Standards 
Administration,  Washington,  D.C 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shelby  S.  Hallmark,  Acting  Director, 
Office  of  Workers'  Compensation 
Programs,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3524,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
Telephone:  202-693-0036  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

I.  What  Is  the  Energy  Employees 
Occupational  Illness  Compensation 
Program? 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act 
(EEOICPA),  Public  Uw  106-398, 114 
Stat.  1654,  1654A-1231  (October  30, 
2000),  was  enacted  as  Tide  XXXVI  of 
the  Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 . 
The  EEOICPA  established  a 
compensation  program  to  provide  a 
liunp  sum  payment  of  $150,000  and 
medical  benefits  as  compensation  to 
covered  employees  suffering  fit)m 
designated  illnesses  incurred  as  a  result 
of  their  exposure  to  radiation, 
berylliiun,  or  silica  while  in  the 
performance  of  duty  for  DOE  and 
certain  of  its  vendors,  contractors  and 
subcontractors.  This  legislation  also 
provided  for  payment  of  compensation 
to  certain  survivors  of  these  covered 
employees,  as  well  as  for  payment  of  a 
smaller  lump  sum  ($50,000)  to 
individuals  (who  would  also  receive 


medical  benefits),  or  their  survivor(s), 
who  were  determined  to  be  eligible  for 
compensation  under  section  5  of  the 
Radiation  Exposiue  Compensation  Act 
(42  U.S.C.  2210  note). 

The  EEOICPA  huiher  instincted  the 
President  to  designate  one  or  more 
Federal  agencies  or  officials  to  carry  out 
the  compensation  program.  Piu^uant  to 
this  statutory  provision,  the  President 
issued  Executive  Order  13179 
("Providing  Compensation  to  America's 
Nuclear  Weapons  Workers")  of 
December  7,  2000  (65  FR  77487)  which 
assigned  primary  responsibility  for 
administering  the  compensation 
program  to  EWOL.  This  executive  order 
also  directed  HHS  to.  among  other 
things,  develop  guidelines  to  assess  the 
likelihood  that  an  employee  with  cancer 
developed  that  cancer  in  the 
performance  of  duty  at  a  DOE  facility  or 
atomic  weapons  facility,  to  establish 
methods  for  calculating  radiation  dose 
estimates  for  individuals  applying  for 
benefits  under  this  program  for  whom 
there  are  inadequate  records  of  radiation 
exposure,  and  perform  such 
calculations.  The  President's  order 
instructed  DOE  to  provide  DOL  and 
HHS  all  relevant  information  to  which 
it  may  have  access,  and  to  assist  in  the 
development  of  claims  under  the 
EEOICPA  and  state  workers' 
compensation  programs.  Finally,  the 
executive  order  directed  DOJ  to  identify 
and  notify  RECA  beneficiaries  of  their 
possible  entiUement  to  benefits  imder 
the  EEOICPA  and  to  assist  DOL  in  die 
adjudication  of  those  claims. 

n.  Issuance  of  Interim  Final  Rule 

Section  3611(a)  of  the  EEOICPA  both 
establishes  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  and  provides  that  "[t]he 
President  shall  carry  out  the 
compensation  program  through  one  or 
more  Federal  agencies  or  officials,  as 
designated  by  tihe  President."  Pursuant 
to  this  statutory  provision,  the  President 
issued  Executive  Order  13179  section 
2(a)(ii)  of  which  directed  the  Secretary 
of  Labor  to  "promulgate  regulations  for 
the  administration  of  the  Program, 
except  for  functions  assigned  to  other 
agencies  pursuant  to  the  Act  or  this 
order;"  no  later  than  May  31,  2001.  The 
Act  further  stipulates  that  its  provisions 
for  both  lump-sum  payments  and 
medical  benefits  shall  take  effect  "on 
July  31,  2001,  unless  Congress  otherwise 
provides  in  an  Act  enacted  before  that 
date."  The  Department  believes  that 
Congress's  explicit  mandate  in  the  Act 
that  the  provisions  for  both  liunp-sum 
payments  and  medical  benefits  take 
effect  on  July  31,  2001  contemplates 
displacement  of  Administrative 
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Procedure  Act  (APA)  notice  and 
comment  procediu^s  and  requires  the 
publication  of  an  Interim  Final  Rule,  as 
an  initial  matter. 

Therefore,  the  Department  believes 
that  the  "good  cause"  exception  to  APA 
notice  and  comment  rulemaking  applies 
to  this  rule.  Under  that  exception,  no 
pre-adoption  procedures  are  required 
"when  the  agency  for  good  cause  finds 
(and  incorporates  the  finding  and  a  brief 
statement  of  reasons  therefor  in  the 
rules  issued)  that  notice  and  public 
procediue  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  5  U.S.C.  553(b)(B).  The 
EEOICPA  was  enacted  to  provide 
efficient,  imiform  and  adequate 
compensation  for  radiation,  berylliiun, 
and  silica  related  health  conditions  to 
the  civilian  men  and  women  who,  over 
the  past  50  years,  performed  duties 
uniquely  associated  with  the  nuclear 
weapons  production  and  testing 
programs  of  DOE  and  its  predecessor 
agencies.  The  enactmeUt  of  EEOICPA 
was,  in  part,  the  result  of  the  failure  of 
existing  state  workers'  compensation 
programs  to  provide  uniform  and 
adequate  compensation  for  these  types 
of  occupational  illnesses.  DOL  cannot 
begin  to  accept  and  process  claims 
under  the  EEOICPA  until  these 
regulations  are  promulgated.  The  steps 
necessary  for  the  usual  notice  and 
comment  under  the  APA  could  not  be 
completed  in  time  for  the  program  to 
become  effective  by  Jidy31,  2001: 
approval  of  the  notice  of  proposed 
rulemaking  by  the  Secretary  and  OMB; 
publication  in  the  Federal  Register; 
receipt  of,  consideration  of,  and 
response  to  the  comments  submitted  by 
interested  parties;  modification  of  the 
proposed  rules,  if  appropriate;  final 
approval  by  the  Secretary;  clearance  by 
OMB;  and  publication  in  the  Federal 
Register.  Moreover,  completion  of  these 
steps  will  further  delay  the 
implementation  of  the  program. 
Accordingly,  the  Department  believes 
diat  under  5  U.S.C.  553(b)(B),  good 
cause  exists  for  waiver  of  Notice  of 
Proposed  Rulemaking  since  issuance  of 
proposed  rules  would  be  impracticable 
and  contrary  to  the  public  interest. 

While  notice  of  proposed  rulemaking 
is  being  waived,  the  Department  is 
interested  in  conunents  and  advice 
regarding  changes  that  should  be  made 
to  these  interim  rules.  We  will  fully 
consider  any  conunents  on  these  nUes 
that  we  receive  on  or  before  August  23, 
2001,  and  will  publish  the  Final  Rule 
with  any  necessary  changes. 


m.  What  Are  the  Paperwork 
Requirements  (Subject  to  the 
Paperwork  Reduction  Act)  Imposed 
Under  EEOICPA  and  the  Department's 
Regulations,  and  How  Are  Comments 
Submitted? 

The  new  collections  of  information 
contained  in  this  rulemaking  have  been 
submitted  for  review  to  OMB  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  No  person  is 
required  to  respond  to  a  collection  of 
information  request  imless  the 
collection  of  information  displays  a 
valid  OMB  control  niunber.  The  new 
information  collection  requirements  are 
in  §§30.100,  30.101,  30.102,  30.111, 
30.112,  30.206,  30.207.  30.213,  30.214, 
30.216,  30.217,  30.415,  30.416,  30.417, 
30.505,  30.617  and  30.702,  and  diey 
relate  to  information  required  to  be 
submitted  by  claimants,  medical 
providers,  and  witnesses  as  part  of  the 
claims  adjudication  process,  as  well  as 
to  information  required  to  be  submitted 
by  claimants  in  connection  with  the 
processing  of  bills.  To  implement  all  but 
one  of  these  ne>v  collections,  the 
Department  is  proposing  to  create  eight 
new  forms  (see  sections  A  through  E 
and  sections  G  through  I  below).  One 
new  collection  will  be  implemented 
without  any  specific  form  (see  section  F 
below). 

In  addition,  this  rulemaking  contains 
ciurentiy  approved  collections  of 
information  in  §§30.401.  30.420, 
30.421,  30.700,  30.701  and  30.702, 
which  relate  to  information  required  to 
be  submitted  by  claimants  and  medical 
providers  in  connection  with  the 
processing  of  bills  (see  OMB-1215- 
0055,  OMB-1215-0176,  and  OMB- 
1215-0194).  These  collections  (Forms 
OWCP-1500.  UB-92  and  79-lA)  will  be 
revised  to  include  EEOICPA 
respondents. 

A.  Employee's  Claim:  Form  EE-1 
(§§30.100  and  30.102) 

Summary:  The  claims  adjudication 
process  for  employees  begins  with  a 
requirement  that  they  file  a  written 
claim  for  benefits  with  the  Department 
on  or  after  July  31.  2001.  Employees  do 
not  need  to  use  the  "Claim  For  Benefits 
Under  Energy  Employees  Occupational 
Illness  Compensation  Program  Act" 
(Form  EE-1)  to  initiate  this  process 
since  any  written  communication  that 
requests  benefits  under  the  EEOICPA 
will  be  considered  a  claim.  They  will, 
however,  be  required  to  submit  a  Form 
EE-1  to  insure  that  OWCP  has  the  basic 
factual  information  necessary  to  begin 
adjudicating  the  claim.  In  Form  EE-1, 
the  employee  is  requested  to  provide 
information  with  respect  to  his  or  her 


identity,  contact  information,  the  fype  of 
illness  being  claimed  (with  date  of 
diagnosis),  the  location  or  type  of 
employment,  whether  he  or  she  is  a 
member  of  the  Special  Exposiue  Cohort, 
and  whether  he  or  she  received  an 
award  letter  imder  the  Radiation 
Exposure  Compensation  Act  (42  U.S.C. 
2210  note)  or  filed  a  lawsuit  regarding 
the  claimed  illness.  OWCP  may  also 
require  employees  to  provide  fectual 
information  in  support  of  any  responses 
made  on  Form  EE-1.  All  employees  will 
be  required  to  swear  or  affirm  that  the 
information  provided  on  the  Form  EE- 
1  is  true. 

Need:  Pursuant  to  the  EEOICPA,  a 
claim  for  benefits  is  necessary  to  both 
initiate  the  claims  adjudication  process 
and  to  establish  a  commencement  date 
for  any  possible  entitlement  to  medical 
benefits. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  43,140 
employees  annually  will  file  one  Form 
EE-1. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE-1  is  estimated  to  take  an 
average  of  15  minutes  per  employee  for 
a  total  aimual  burden  of  10,785  hours. 

B.  Survivor's  Claim:  Form  EE-2 
(§§30.101  and  30.102) 

Summary:  The  claims  adjudication 
process  for  survivors  begins  with  a 
requirement  that  they  file  a  written 
claim  for  survivor  benefits  with  the 
Department  on  or  after  July  31,  2001. 
Survivors  do  not  need  to  use  the  "Claim 
For  Survivors  Benefits  Under  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act"  (Form  EE- 
2)  to  initiate  this  process  since  any 
written  communication  that  requests 
benefits  under  die  EEOICPA  will  be 
considered  a  claim.  They  will,  however, 
be  required  to  submif  Form  EE-2  to 
insure  that  OWCP  has  the  basic  factual 
information  necessary  to  begin 
adjudicating  the  claim.  In  Form  EE-2, 
the  survivor  is  asked  to  provide 
information  with  respect  to  both  his  or 
her  identify  and  the  identify  of  the 
deceased  employee,  contact 
information,  the  type  of  illness  being 
claimed  (with  date  of  diagnosis),  the 
location  or  type  of  employment, 
whether  the  deceased  employee  was  a 
member  of  the  Special  Exposure  Cohort, 
and  whether  he  or  she  (or  the  deceased 
employee)  received  an  award  letter 
under  the  Radiation  Exposure 
Compensation  Act  (42  U.S.C.  2210  note) 
or  filed  a  lawsuit  regarding  the  claimed 
illness.  OWCP  may  also  require 
survivors  to  provide  factual  information 
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in  support  of  any  responses  made  on 
Form  EE-2.  All  survivors  will  be 
required  to  swear  or  affirm  that  the 
information  provided  on  the  Form  EE- 

2  is  true. 

Need;  Pursuant  to  the  EEOICPA,  a 
claim  for  survivor's  benefits  is  necessary 
to  initiate  the  claims  adjudication 
process. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  28,760 
survivors  annually  will  file  one  Form 
EE-2. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE-2  is  estimated  to  take  an 
average  of  15  minutes  per  siuvivor  for 
a  total  annual  burden  of  7,190  hours. 

C.  Employment  History:  Form  EE-3 
(§§30.102,  30.111,  30.112,  30.206. 
30.213  and  30.216) 

Summary:  Employees  and/or 
survivors  claiming  benefits  under  the 
EEOICPA  must  establish,  among  other 
things,  an  employment  history  that 
includes  at  least  one  period  of  covered 
employment.  Form  ^-3  has  been 
devised  to  elicit  the  basic  factual 
information  necessary  to  enable  OWCP 
to  make  this  particular  finding  of  fact. 
In  Form  EE-3,  the  respondent  (the 
employee  or  siu^vor)  is  asked  to 
provide  information  with  respect  to  his 
or  her  identity  and  contact  information, 
the  employee's  identity,  and  the 
employee's  complete  employment 
history  that  includes  dates  of 
employment,  the  name  and  location  of 
employers,  position  titles  and 
descriptions  of  work  performed,  and 
information  regarding  any  dosimetry 
badges  worn.  All  respondents  will  be 
required  to  swear  or  affirm  that  the 
information  provided  on  the  Form  EE- 

3  is  true.  Further,  the  employment 
history  provided  on  Form  EE-3  will  be 
provided  to  DOE  for  verification. 

Need:  Documentation  of  a  history  of 
covered  employment  is  one  of  the 
elements  that  must  be  met  to  establish 
entitlement  to  benefits  imder  the 
EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  68,584 
employees  and/or  survivors  annually 
will  file  one  Form  EE-3. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE-3  isestimated  to  take  an 
average  of  1  hour  per  response  for  a  total 
annual  burden  of  68,584  hours. 


D.  Employment  History  Affidavit:  Form 
EE~4  (§§30.102,  30.111,  30.112,  30.206, 
30.213  and  30.216) 

Summary:  As  noted  in  section  C 
above,  employees  and/or  survivors 
claiming  benefits  under  the  EEOICPA 
must  establish,  among  other  things,  an 
employment  history  that  includes  at 
least  one  period  of  covered 
employment.  In  situations  where  the 
use  of  Form  EE-3  may  not  be 
practicable  (e.g.,  due  to  a  lack  of 
available  information),  Form  EE^  may 
be  used  as  an  alternate  method  to 
provide  OWCP  with  a  basic 
employment  history  by  affidavit.  In 
Form  EE— 4,  the  respondent  (someone 
other  than  the  employee  or  siuvivor)  is 
asked  to  provide  information'  as  to  his 
or  hw  identity  and  relationship  to  the 
employee,  the  employee's  identity,  and 
the  employee's  employment  history  that 
includes  dates  of  employment,  name 
and  location  of  employers,  descriptions 
of  work  performed,  and  an  explanation 
of  the  basis  for  the  employment  history 
provided.  All  respondents  will  be 
required  to  swear  or  affirm  that  the 
factual  information  provided  on  the 
Form  EE-4  is  true.  Further,  the 
employment  history  provided  on  Form 
EE— 4  will  be  provided  to  DOE  for 
verffication. 

Need;  Documentation  of  a  history  of 
covered  employment  is  one  of  the 
elements  that  must  be  met  to  establish 
entitlement  to  benefits  under  the 
EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  17,146 
respondents  annually  will  file  one  Form 
EE-4. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE— 4  is  estimated  to  take  an 
average  of  30  minutes  per  response  for 
a  total  annual  burden  of  8,573  horns. 

E.  Medical  Requirements:  Form  EE-7 
(§§30.102,  30.207,  30.214,  30.217, 
30.415,  30.416  and  30.417) 

Summary:  Employees  and/or 
siuvivors  claiming  benefits  under  the 
EEOICPA  (except  for  those  who  have 
received  an  award  under  section  5  of  the 
Radiation  Exposure  Compensation  Act 
(42  U.S.C.  2210  note))  must  also 
establish,  among  other  things,  that  the 
employee  sustained  a  compensable 
occupational  illness.  Form  EE-7  has 
been  devised  to  elicit  the  type  of 
medical  evidence  (prepared  by  medical 
providers)  needed  to  enable  OWCP  to 
make  this  particular  finding  of  fact. 
Claimants  may  also  be  required  to 
submit  additional  medical  evidence 


(prepared  by  medical  providers)  as 
necessary.  Form  EE-7  describes,  in 
checklist  format,  both  the  general  and 
specific  requirements  for  medical 
evidence  submitted  in  support  of  a 
claim  for  each  of  the  occupational 
illnesses  covered  by  the  EEOICPA. 

Need:  Dociunentation  of  a  covered 
occupational  illness  is  one  of  the 
elements  that  must  be  met  to  establish 
entitlement  to  benefits  under  the 
EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  68,584 
respondents  annually  will  file  one 
response  to  Form  EE-7. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  collection  of  this  information  is 
estimated  to  take  an  average  of  15 
minutes  per  response  for  a  total  annual 
burden  of  17,146  hours. 

F.  Supplemental  Medical  Evidence 
(§30.214) 

Summary:  Employees  and/or 
survivors  claiming  that  an  injury,  Ulness 
or  disability  was  sustained  as  a 
consequence  of  a  covered  cancer  must 
submit  a  narrative  medical  report  from 
a  medical  provider  which  shows  a 
causal  relationship  between  the  claimed 
injury,  illness  or  disability  and  the 
covered  cancer.  A  standardized  form  or 
format  will  not  be  used  for  the 
submission  of  this  information,  which 
will  be  collected  on  an  as-needed  basis. 

Need:  Dociunentation  of  a 
consequential  injury  is  one  of  the 
elements  that  must  be  met  to  establish 
entitlement  to  benefits  for  such  a 
condition  imder  the  EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  4,500 
respondents  aimually  will  submit  this 
collection  of  information  once. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  collection  of  this  information  is 
estimated  to  take  an  average  of  15 
minutes  per  response  for  a  total  annual 
burden  of  1,125  hours. 

G.  Pre-payment  Affidavit:  Form  EE/EN- 
15  (§§30.505  and  30.617) 

Summary:  Once  the  claims 
adjudication  process  has  been 
completed  and  a  final  decision  finding 
coverage  under  the  EEOICPA  has  been 
made,  the  claimant  must  still  provide 
information  to  determine  if  he  or  she  is 
entitled  to  receive  a  lump-sum  payment, 
and  if  so,  the  amoimt  of  such  lump-sum 
payment.  In  Form  EE/EN-15,  the 
claimant  is  requested  to  provide 
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iiiformation  about  any  tort  suits  they 
may  have  filed  against  a  berylliiun 
vendor  or  atoinic  weapons  employer, 
and  whether  they  have  been  convicted 
on  fraud  charges  in  connection  with  the 
EEOICPA  or  another  federal  or  state 
workers'  compensation  law.  Form  EE/ 
EN-15  also  requests  information  on 
third  party  settlements,  other  eligible 
survivors  and  corrections.  All 
respondents  will  be  required  to  certify 
that  the  information  provided  on  Form 
EE/EN-15  is  true. 

j  Need:  Dociunentation  of  entitlement 
o  a  lump-sum  payment  and  the  level  of 

any  such  payment  is  required  under  the 

EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  10,926 
employees  and/or  survivors  annually 
will  file  one  Form  EE/EN-15. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE/EN-15  is  estimated  to 
take  an  average  of  40  minutes  per 
response  for  a  total  annual  burden  of 
7,284  hours. 

H.  Acceptance  of  Payment:  Form  EE/ 
EN-20  (§§  30.505  and  30.61 7) 

I '  Summary:  After  Form  EE/EN-15  is 
returned  (and  a  determination  that  the 
claimant  is  entitled  to  a  liunp-sum 
payment  is  made  and  the  amount  of 
such  entitlement  has  been  calculated], 
the  claimant  will  be  informed  of  the 
award  payable  under  the  EEOICPA  and 
that  his  or  her  acceptance  of  such 
payment  will  be  in  full  satisfection  of  all 
claims  arising  out  of  an  occupational 
illness  covered  by  the  EEOICPA.  The 
"Acceptance  of  Payment"  (Form  EE/ 
EN-20)  has  been  devised  for  this 
piupose,  and  requests  that  the  claimant 
indicate  whether  he  or  she  accepts  or 
rejects  the  o^ered  payment  within  60 
days. 

Need:  Dociunentation  of  a  claimant's 
acceptance  of  a  lump-sum  pajnment  is 
necessary  to  establish  the  full 
satisfaction  of  all  claims  arising  out  of 
an  occupational  illness  covered  by  the 
EEOICPA. 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  10,926 
employees  and/or  survivors  annually 
will  file  one  Form  EE/EN-20. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE/EN-20  is  estimated  to 
take  an  average  of  5  minutes  per 
response  for  a  total  annual  burden  of 
911  hours. 


/.  Medical  Reimbursement:  Form  EE- 
915  (§30.702) 

Summary:  Once  a  claim  has  been 
accepted,  the  Department  will  pay 
medical  benefits  retroactive  to  the  date 
the  claim  was  filed.  The  "Claim  For 
Medical  Reimbinsement  Under  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act"  (Form  EE- 
915)  has  been  devised  to  enable 
claimants  to  seek  reimbursement  for 
out-of-pocket  expenses  pertaining  to  the 
medical  treatment,  prescription 
medication,  and  medical  supplies 
obtained  due  to  an  accepted 
occupational  illness  or  consequential 
injury. 

Need:  Dociunentation  of  a  claimant's 
out-of-pocket  expenses  is  necessary  to 
establish  the  amount  that  is  payable  as 
medical  benefits  for  an  occupational 
illness  or  consequential  injury  covered 
by  the  EEOICPA. 

Respondents  and  proposed  fi^uency 
of  response:  It  is  estimated  that  5,095 
respondents  annually  will  file  four 
Forms  EE-915. 

Estimated  total  annual  burden:  The 
time  required  to  review  instructions, 
search  existing  data  sources,  gather  the 
data  needed,  and  complete  and  review 
each  Form  EE-91 5  is  estimated  to  take 
an  average  of  15  minutes  per  response 
for  a  total  annual  burden  of  5,096  hours. 

Total  public  burden:  The  above 
information  collections  have  a  total 
public  burden  hour  estimate  of  126,693. 
Using  the  current  National  minimum 
wage  of  $5.15  per  hour,  the  total  annual 
public  cost  estimate  for  all  new 
information  collections  is  estimated  to 
be  $652,469.00.  There  are  no 
recordkeeping  or  collection  costs 
associated  with  the  information 
collected  on  the  EE-1,  EE-2,  EE-3,  EE- 
4,  EE/EN-15,  EE/EN-20  or  EE-915. 
Because  the  medical  information 
requested  by  the  other  two  information 
collections  is  kept  as  a  usual  and 
customary  business  practice,  there  is  no 
additional  recordkeeping  or  collection 
cost  associated  with  those  collections. 
The  only  operation  and  maintenance 
cost  will  be  for  postage  and  mailing.  An 
estimated  50%  of  the  EE-1  and  EE-2 
forms  will  involve  postage  and  mailing 
costs;  the  remainder  will  be  received 
directly  by  either  DOL  or  DOE 
personnel.  The  EE-3  form  always 
accompanies  the  EE-1  or  EE-2, 
therefore  no  additional  postage  or 
mailing  is  required.  An  estimated 
annual  total  of  167,612  mailed 
responses  at  $0.34  (postage)  +  $0.03 
(envelope)  per  response  would  be 
$62,016.44. 

Request  for  comments:  The  public  is 
invited  to  provide  comments  on  the 


above-noted  new  information  collection 
requirements  so  that  the  Department 
may: 

(1)  Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimates  of  the  burdens  of  the 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(3)  uihance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Send  comments  regarding  this  burden^ 
estimate,  or  any  other  aspect  of  this  new 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Employment  Standards  Administration, 
Washington,  DC  20503  no  later  than 
July  24,  2001. 

IV.  What  Matters  Do  the  Regulations 
Address? 

Congress,  in  enacting  the  EEOICPA. 
created  a  new  Energy  Employees 
Occupational  Illness  Compensation 
Program  to  ensure  an  efficient,  uniform, 
and  adequate  compensation  system  for 
certain  employees  of  DOE.  its  vendors, 
contractors,  and  subcontractors,  who 
contracted  beryllium,  silica,  and 
radiation  related  health  conditions  as  a 
result  of  their  employment  in  the 
development  of  nuclear  weapons.  These 
regulations  describe  the  process  that 
DOL  will  use  so  that  these  employees, 
and,  when  applicable,  their  survivors, 
will  receive  the  benefits  provided  by  the 
EEOICPA  in  the  efficient  and  uniform 
manner  intended  by  Congress.  The 
following  discussion  describes  the 
regulations  that  will  appear  as  20  CFR 
parts  1  and  30. 

20  CFR  Part  1 

This  part  is  substantially  the  same  as 
current  part  1  (§§  1.1  through  1.6),  with 
the  exception  of  the  updated  list  of 
assigned  functions  contained  in  §  1.2, 
and  is  reprinted  in  full  for  the  ease  of 
the  reader.  This  updated  list  of 
functions  reflects  that  the  Assistant 
Secretary  for  Employment  Standards 
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has  assigned  the  Department's 
responsibilities  under  the  EEOICPA  and 
E.O.  13179  to  the  Deputy  Assistant 
Secretary  for  Workers'  Compensation 
Programs. 

20  CFR  Part  30 

Subpart  A — General  Provisions 

This  subpart  briefly  describes  the 
types  of  benefits  available  under  the 
EEOICPA  and  provides  a  sxmunary  of 
how  the  Department's  regulations  under 
the  Act  are  organized.  It  also  describes 
the  effect  of  other  general  criminal  and 
civil  provisions  on  the  EEOICPA  claims 
process. 

Introduction 

Sections  30.1  and  30.2  briefly 
describe  how  the  tasks  involved  in 
administering  the  EEOICPA  have  been 
assigned,  both  within  the  Department 
and  among  the  Secretaries  of  Labor, 
Health  and  Human  Services,  and 
Energy,  and  the  Attorney  General,  while 
§  30.3  simmiarizes  how  the  regulations 
in  this  part  are  organized  by  subject 
area. 

Definitions 

This  section  of  the  regulation  defines 
the  principal  terms  used  in  this  part.  It 
includes  terms  specifically  defined  in 
the  EEOICPA  that,  for  the  convenience 
of  the  user  of  this  part,  are  repeated  in 
this  section.  The  Department  seeks 
comments  on  all  of  the  definitions  used 
in  the  regulation,  including,  in 
particular,  those  addressed  in  the 
following  paragraphs. 

The  §  30.5(g)  definition  of  benefit  or 
compensation  includes  the  money  DOL 
pays  to  or  on  behalf  of  a  claimant  as 
well  as  any  other  amoimts  paid  for  such 
things  as  medical  treatment,  monitoring, 
examinations,  services  and  supplies  and 
the  transportation  and  other  expenses 
incurred  in  securing  such  medical 
treatment.  This  section  also 
distinguishes  the  meaning  of  the  term 
"compensation"  as  it  is  used  in 
EEOICPA  secUon  3628(a)(1)— the 
$150,000  lump  sum  payment — and  as  it 
is  used  in  EEOICPA  section  3630(a)— 
the  $50,000  lump  sum  payment  to 
covered  employees  or  their  survivor(s) 
under  section  5  of  the  RECA. 

EEOICPA  section  3630(a)  describes  a 
covered  umnium  employee  as  "an 
individual  who  receives,  or  has 
received,  $100,000  imder  section  5  of 
the  RECA  for  a  claim  made  imder  that 
Act."  Because  either  an  eligible 
employee  or  that  eligible  employee's 
survivor(s)  may  receive  $100,000  under 
section  5  of  the  RECA,  interpreting  the 
word  "individual"  in  the  section 
3630(a)  definition  of  "covered  uraniiim 
employee"  as  either  an  employee  or  that 


employee's  survivor(s)  results  in  having 
to  award  $50,000  to  the  survivor  of  a 
deceased  survivor.  This  would  create  a 
result  that  does  not  appear  to  have  been 
intended  by  Congress  and  is 
inconsistent  with  the  definitions  of 
covered  beryllium  employees,  covered 
employees  with  cancer,  and  covered 
employees  with  chronic  silicosis  under 
the  EEOICPA.  These  definitions  of 
covered  employee  include  only  persons 
who  are  or  were  employees,  they  do  not 
include  survivors  as  covered  employees. 
Such  an  overly  literal  definition  of 
"covered  uraniimi  employee"  in  the 
EEOICPA  is  inconsistent  with  the 
purpose  of  the  EEOICPA  "to  provide  for 
timely,  uniform,  and  adequate 
compensation  of  covered  employees 
and,  where  applicable,  survivors  of  such 
employees  siiffering  from  illnesses 
incurred  by  such  employees  in  the 
performance  of  duty  *   *   *."  (see 
EEOICPA  section  3611(b)).  Furthermore, 
the  conference  report  on  the  EEOICPA 
also  notes  that  section  3630  establishes 
"an  additional  entitlement  for  certain 
uranium  miners,  millers,  and 
transporters,  or  the  survivor  of  any  such 
employee  if  the  employee  is  deceased, 
who  receives,  or  has  received,  payment 
of  a  claim  under  the  Radiation  E^qposure 
Compensation  Act  (42  U.S.C.  2210 
note)."  H.R.  Conf.  Rep.  No.  96-945,  at 
982  (2000).  To  avoid  compensation  of 
survivors  of  survivors,  the  Department 
has  defined  a  "covered  uranium 
employee"  as  an  employee  who  has 
been  determined  to  be  entitled  to 
compensation  imder  section  5  of  the 
Radiation  Exposure  Compensation  Act, 
as  amended,  (42  U.S.C.  2210  note)  for  a 
claim  made  under  that  Act. 

The  EEOICPA  does  not  define 
disability  but  uses  that  term  in  section 
3628(a)  as  a  qualification  for  entitlement 
to  the  $150,000  liunp  sum  payment. 
While  other  federally  administered 
workers'  compensation  programs  define 
"disability"  to  require  a  claimant  to 
establish  a  loss  of  wage  earning  capacity 
or  permanent  impairment,  it  is  clear 
from  Congress'  description  of  this 
compensation  program  in  EEOICPA 
section  3611(b),  that  an  employee  need 
only  establish,  to  OWCP's  satisfaction, 
that  he  or  she  has  or  has  had  one  of  the 
covered  occupational  illnesses,  without 
establishing  a  loss  of  wage  earning 
capacity  or  permanent  impairment  as  a 
result  of  that  illness.  The  definition  of 
"disability"  in  §  30.5(w)  reflects  this 
Congressional  intent. 

The  EEOICPA  defines  survivor  as  any 
individual  or  individuals  entitled  to 
compensation  under  the  survivor 
provisions  of  the  Federal  Employees' 
Compensation  Act  (FECA),  5  U.S.C. 
8133.  Therefore,  the  definition  of 


survivor  in  §  30.5(dd)  identifies  those 
individuals  who  would  qualify  as 
survivors  of  a  deceased  covered 
employee  imder  section  8133  of  the 
FECA.  A  significant  featxu^  of  the  FECA 
survivor  provision  is  the  limitation  that 
the  list  of  eligible  individuals  does  not 
include  a  child  over  the  age  of  18  unless 
that  child  is  a  "student"  as  defined  in 
section  8101(17)  of  the  FECA,  or  is 
incapable  of  self-support.  Similarly, 
non-dependent  parents,  siblings, 
grandparents  and  grandchildren  do  not 
qualify  as  survivors. 

Information  in  Program  Records 

Sections  30.10  and  30.11  describe  the 
Privacy  Act  system  of  records  entitled 
DOL/ESA-49  that  covers  all  OWCP 
records  relating  to  claims  filed  under 
the  EEOICPA.  This  system  of  records  is 
both  maintained  by  and  imder  the 
control  of  OWCP.  The  records  contained 
in  DOL/ESA-49  are  considered 
confidential  and  may  not  be  disclosed 
except  as  provided  by  the  Privacy  Act 
of  1974.  Section  30.12  describes  the 
process  that  must  be  used  to  either 
obtain  copies  of  or  amend  records 
contained  in  DOITESA— 49. 

Rights  and  Penalties 

Section  30.16  makes  reference  to 
some  of  the  criminal  and  civil 
proceedings  that  can  result  from  filing  a 
fraudulent  or  false  claim  or  statement 
with  OWCP  in  connection  with  a  claim 
under  the  EEOICPA,  and  notes  that  the 
Department  of  Justice  has  the  sole 
authority  to  initiate  criminal 
proceedings.  Section  30.17  sets  out  the 
Act's  statutory  requirement  for 
permanent  forfeiture  of  all  benefits 
whenever  a  claimant  defrauds  the 
federal  government  in  connection  with 
a  claim  undtir  the  EEOICPA  or  any  other 
federal  or  state  workers'  compensation 
law. 

Subpart  B — Filing  Claims;  Evidence 
and  Burden  of  Proof;  Special 
Procedures  for  Certain  Cancer  Claims 

This  subpart  de/cribes  the  early  steps 
in  OWCP's  claims  adjudication  process 
and  includes  a  general  description  of 
the  evidence  an  employee  or  survivor 
must  submit  to  meet  his  or  her  burden 
of  proof.  It  also  explains  the  special 
procedures  used  in  the  early 
adjudication  of  claims  for  cancer  that  do 
not  involve  members  of  the  Special 
Exposure  Cohort,  which  includes  HHS's 
responsibility  for  calculating  a 
reconstructed  dose. 

Claims  for  Occupational  Illness — 
Employee  or  Survivor's  Actions 

Section  30.100  describes  how  an 
employee  can  file  (or  withdraw)  a 
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tvritten  claim  for  benefits  under  the  Act, 
^d  explains  the  three  alternate 
Inethods  that  can  be  used  to  "file"  such 
k  claim  for  the  purpose  of  establishing 
a  commencement  date  for  any  possible 
entitlement  to  medical  benefits  should 
the  claim  ultimately  be  approved  by 
pWCP.  Since  an  employee's  possible 
entitlement  to  any  medical  benefits 
tmder  the  Act  commences  on  the  date 
^e  written  claim  is  filed,  OWCP  will 
choose  the  earliest  filing  date  from 
among  the  three  alternate  methods — the 
date  the  claim  is  mailed  to  OWCP  (as 
determined  by  postmark),  the  date  the 
claim  is  actually  received  by  OWCP,  or 
the  date  the  claim  is  actually  received 
\>y  DOE.  Section  30.101  addresses  these 
lame  topics  in  the  context  of  claims  of 
lurvivors. 

Although  use  of  the  claim  forms  that 
appear  in  the  list  of  forms  contained  in 

J  1 30.102  is  not  required  to  file  a  claim 
a  simple  letter  that  contains  words  of 
^aim  is  legally  sufficient),  claims 
ihould  be  filed  using  OWCP's  official 
claim  forms  to  ensure  that  all 
information  necessary  for  the  early 
^tages  of  the  claims  adjudication  process 
'kas  been  submitted.  Form  EE-1  (for  an 
employee  claiming  for  his  or  her  own 
occupational  illness)  and  Form  EE-2 
(for  a  survivor  of  such  a  deceased 
employee)  are  provided  for  these 
purposes. 

Claims  for  Occupational  Illness — 
Actions  of  DOE 

In  light  of  the  broad  range  of 
employment  situations  that  could  lead 
to  an  exposure  that  might  result  in  an 
occupational  illness  compensable  under 
the  Act,  the  Department  has  decided  to 
seek  the  type  of  basic  factual 
information  that  an  employer  would 
otherwise  provide  to  OWCP  from  DOE. 
Therefore,  §  30.105  indicates  that  DOE 
will  have  the  responsibility  to  either 
concur  or  disagree  (or  indicate  that  it 
lacks  sufficient  information  to  either 
concur  or  disagree)  with  the 
employment' history  submitted  by  the 
employee  in  support  of  his  or  her  claim. 
DOE  will  also  be  responsible  for  helping 
employees  establish,  through  alternate 
methods,  the  necessary  factual  basis  to 
support  their  employment  histories 
when  the  usual  documentary  evidence 
is  not  available.  Section  30.106 
addresses'  these  same  DOE 
responsibilities  in  the  context  of  claims 
of  survivors.  « 

Evidence  and  Burden  of  Proof 

I  Section  30.110  lists  the  four  classes  of 
pdividuals  who  are  entitled  to 
Compensation  under  sections  3623, 
3627  and  3630  of  the  EEOICPA,  and 
S  30.111  describes  the  burden  of  proof 


on  these  individuals  to  establish  their 
entitlement  to  benefits  under  the  Act. 
While  every  claimant  must  establish 
eligibility  by  a  preponderance  of  the 
evidence,  section  30.111(c)  permits  the 
use  of  written  affidavits  or  declarations 
as  evidence  of  employment  history  or 
survivor  relationship  where  the 
claimant  attests  that  actual  records  on 
these  matters  do  not  exist.  DOL  further 
assists  claimants  in  the  development  of 
thefr  claims  by  notifying  the  claimant  of 
any  deficiency  and  providing  an 
opportunity  for  correction  of  the 
deficiency  (section  30.111(b)). 

Special  Procedures  for  Certain  Cancer 
Claims 

E.O.  13179  assigns  the  "primary 
responsibility  for  administering"  the 
compensation  program  to  the  Secretary 
of  Labor.  However,  a  portion  of  the 
adjudication  process  of  claims  for 
cancer  that  do  not  involve  employees 
who  are  members  of  the  Si>ecial 
Exposure  Cohort  (or  a  survivor  of  such 
an  employee)  is  assigned  to  HHS. 
Accordingly,  §  30.115  indicates  that  if 
OWCP  determines  that  such  an 
employee  (or  a  survivor  of  such  an 
employee)  has  established  that  he  or  she 
contracted  cancer  after  begiiming 
covered  employment,  OWCP  will  refer 
the  claim  to  HHS  for  dose 
reconstruction.  This  package  will 
include,  among  other  things,  any 
employment  history  compiled  by 
■  OWCP.  It  will  not.  however,  constitute 
a  recommended  or  final  decision  by 
OWCP  on  the  claim. 

After  completing  such  further 
development  of  the  employment  history 
as  it  may  deem  necessary,  HHS  will 
reconstruct  the  radiation  dose  and 
notify  the  claimant  directly  of  its 
findings.  At  the  same  time,  HHS  will 
also  inform  OWCP  of  its  findings 
regarding  the  radiation  dose,  at  which 
point  OWCP  will  resume  adjudication 
of  the  claim  (based  on  the  reconstructed 
dose  calculated  by  HHS)  and  determine 
whether  the  claimant  has  met  the 
eligibility  criteria  set  forth  in  subpart  C. 

Subpart  C— Eligibility  Criteria 

Eligibility  Criteria  for  Claims  Relating 
to  Covered  Beryllium  Illness 

Section  30.205  describes  the  criteria, 
set  forth  in  sections  3621(7)  and  3621(8) 
of  the  EEOICPA,  that  a  claimant  must 
satisfy  to  qualify  for  compensation  for  a 
covered  beryllium  illness — that  he  or 
she  was  (or  is  a  survivor  of)  a  "covered 
beryllium  employee"  who  has  a  covered 
beryllium  illness.  Consistent  with  other 
federally  administered  workers' 
compensation  laws,  this  section  also 
provides  compensation  (medical 


benefits  only)  for  any  injury,  illness, 
impairment,  or  disability  sustained  as  a 
consequence  of  a  covered  beryllium 
illness. 

To  establish  the  status  as  a  "covered 
beryllium  employee,"  a  claimant  may 
submit  any  trustworthy 
contemporaneous  record  that 
establishes  proof  of  employment  or 
presence  at  a  covered  facility  during  a 
period  when  beryllium  dust,  particles  or 
vapor  was  present  (§  30.206(a)).  Section 
30.206(b)  describes  the  type  of  records 
that  may  be  considered  as  evidence  of 
employment  or  presence  at  a  covered 
facility.  Section  30.207  describes  the 
type  of  medical  evidence  required  to 
establish  beryllium  sensitivity  and 
chronic  beryllium  disease  as  set  forth  in 
sections  3621(8)  and  3621(13)  of  the 
EEOICPA,  and  explains  the  claimant's 
burden  in  establishing  a  consequential 
injury  or  illness. 

Eligibility  Criteria  for  Oaims  Relating 
to  Cancer 

Section  30.210  describes  the  two 
types  of  employees  with  cancer  for 
whom  the  EEOICPA  provides 
compensation.  To  be  eligible  for 
compensation  for  cancer,  an  employee 
either  must  be:  (1)  A  member  of  the 
Special  Exposure  Cohort  (SEC)  who  was 
a  DOE  employee,  a  DOE  contractor 
employee,  or  an  atomic  weapons 
employee  who  contracted  a  si>ecified 
cancer  after  beginning  such 
employment;  or  (2)  a  DOE  employee,  a 
DOE  contractor  employee,  or  an  atomic 
weapons  employee  who  contracted 
cancer  (that  has  been  determined, 
pursuant  to  guidelines  promulgated  by 
HHS,  "to  be  at  least  as  likely  as  not 
related  to  such  employment"),  after 
beginning  such  employment.  Consistent 
with  other  federally  administered 
workers'  compensation  laws,  this 
section  also  provides  compensation 
(medical  benefits  only)  for  any  injury, 
illness,  impairment,  or  disability 
sustained  as  a  consequence  of  a  covered 
cancer. 

Section  30.213(a)  describes  the 
criteria  set  out  in  section  3621(14)  of  the 
EEOICPA  for  estabhshing  eligibility  as  a 
member  of  the  SEC.  To  satisfy  the 
EEOICPA  requirement  that  an  eligible 
employee  must  have  worked  at  a 
designated  gaseous  diffusion  plant  for  a 
number  of  workdays  aggregating  at  least 
250  workdays  before  February  1.  1992, 
§  30.213(b)  allows  the  claimant  to 
aggregate  the  days  of  service  at  more 
than  one  gaseous  diffusion  plant. 
Section  30.213(c)  describes  the  type  of 
evidence  a  claimant  may  submit  to 
establish  his  employment  with  a 
covered  employer  under  this  section.  A 
written  medicd  report  that  includes  a 
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diagnosis  and  the  date  of  diagnosis  is 
sufficient  to  establish  either  a  specified 
cancer,  in  the  case  of  SEC  members,  or 
cancer  for  other  covered  employees, 
under  §  30.214(a}.  Section  30.214(b) 
describes  the  medical  evidence  required 
to  establish  an  injury  or  disease  that 
occurs  as  a  consequence  of  a  covered 
cancer. 

Eligibility  Criteria  for  Chronic  Silicosis 

Section  30.215  sets  forth  the  EEOICPA 
section  3627  requirements  for 
entitlement  to  compensation  for  chronic 
silicosis.  To  be  eligible  for  benefits,  the 
employee  must  establish  employment 
with  the  DOE  or  with  a  DOE  contractor 
and  presence  for  a  number  of  work  days 
aggregating  at  least  250  work  days 
during  the  mining  of  tunnels  at  a  DOE 
facility  located  in  Nevada  or  Alaska, 
which  were  used  for  atomic  weapon 
tests  or  experiments.  Section  30.216(c) 
allows  the  claimant  to  aggregate  the 
days  of  service  at  more  than  one 
qualifying  site.  The  employee  must  have 
been  diagnosed  with  chronic  silicosis, 
supported  by  medical  evidence  set  forth 
in  §30.217. 

Eligibility  of  Certain  Uranium 
Employe 


Section  30.220  describes  how 
beneficiaries  of  $100,000  imder  section 
5  of  the  RECA  establish  entitlement  to 
an  additional  $50,000  and  medical 
benefits  provided  by  section  3630  of  the 
EEOICPA.  Since  RECA  claimants  may 
receive  payment  imder  RECA  in  the 
form  of  a  promise  to  pay  at  a  future  date, 
the  Department  has  interpreted  the 
requirement  in  section  3630  of  the  Act 
that  a  claimant  "receives  or  has  received 
$100,000"  under  RECA  to  include 
claimants  who  receive  or  have  received 
a  promise  of  subsequent  payment. 

Subpart  D — Adjudicatory  Process 

This  subpart  describes  the 
adjudicatory  process  OWCP  will  follow 
when  it  issues  decisions  on  claims 
imder  the  Act.  It  contains  information 
about  filing  objections  following  a 
recommended  decision  and  requesting  a 
hearing  before  OWCP's  Final 
Adjudication  Branch  (FAB),  and 
describes^e  manner  in  which  the  FAB 
will  issue  decisions  on  claims  after  a 
hearing,  a  review  of  the  written  record, 
or  on  a  summary  basis.  This  subpart 
also  indicates  when  decisions  of  the 
FAB  will  become  final,  and  describes 
the  process  whereby  OWCP  may 
exercise  its  discretion  to  modify  a  final 
decision,  either  on  its  own  motion  or 
upon  the  motion  of  a  claimant. 


Recommended  Decisions  on  Claims 

Sections  30.305  through  30.307 
contain  a  basic  description  of  a 
"recommended"  decision  on  a  claim, 
which  will  contain  both  findings  of  fact 
and  conclusions  of  law,  as  appropriate. 
These  sections  also  describe  the  general 
process  OWCP  will  use  when  it  issues 
a  recommended  decision,  and  indicate 
to  whom  OWCP  will  send  the 
recommended  decision.  It  is  important 
to  recognize  that  a  recommended 
decision  does  not  constitute  a  final 
decision  by  OWCP  on  a  claim;  instead, 
it  only  represents  an  initial 
recommendation  made  by  an  OWCP 
claims  examiner.  Therefore,  since  a 
recommended  decision  will  not  be 
OWCP's  final  decision  on  a  claim  under 
the  EEOICPA,  a  claimant  may  not  seek 
review  of  such  decision  in  federal  court. 

Hearings  and  Final  Decisions  on  Claims 

Section  30.310  indicates  that  when 
the  district  office  issues  a  recommended 
decision  on  a  claim,  it  will  also  forward 
the  record  of  such  claim  to  the  FAB, 
whether  the  recommended  decision  was 
favorable  or  un&vorable  to  the  claimant. 
Within  60  days  of  the  date  the  district 
office  issues  the  recommended  decision 
(unless  this  period  is  extended  by  the 
FAB),  the  claimant  must  object  to 
specific  findings  of  fact  and/ or 
conclusions  of  law  contained  in  the 
recommended  decision  to  trigger  either 
a  hearing  (upon  specific  request)  or  a 
review  of  the  written  record  by  the  FAB. 
In  the  absence  of  any  specific 
objections,  §  30.311(a)  provides  that  the 
FAB  will  summarily  affirm  the 
recommended  decision  without 
conducting  any  further  review  of  such 
decision.  The  Department  believes  that 
bringing  the  claims  adjudication  process 
to  an  end  when  a  claimant  does  not 
raise  any  specific  objections  is 
appropriate,  even  if  the  claimant  asks 
for  a  hearing,  since  the  expenditure  of 
administrative  resources  needed  to 
conduct  further  review  of  a  claim  under 
these  circiunstances  will  most  likely 
serve  no  useful  purpose  given  the  non- 
adversarial  nature  of  the  claims 
adjudication  process.  Section  30.311(b) 
provides  that  the  FAB  will  also 
summarily  affirm  the  recommended 
decision,  in  whole  or  in  part,  if  the 
claimant  waives  any  objection  to  all  or 
part  of  such  decision. 

If  a  claimant  files  specific  objections 
to  a  recommended  decision  with  the 
FAB,  but  does  not  request  a  hearing  on 
his  or  her  claim,  §  30.312  states  that  the 
FAB  will  consider  the  objections  by 
means  of  a  review  of  the  written  record 
of  the  claim.  If  the  claimant  only  objects 
to  a  part  of  the  recommended  decision 


(for  example,  the  claimant  objects  to 
OWCP's  rejection  of  the  claim  with 
respect  to  one  occupational  disease,  but  - 
does  not  object  to  OWCP's  acceptance  of 
the  claim  for  a  different  occupational 
disease),  this  section  notes  that  the  FAB 
has  the  discretionary  authority  to  issue 
a  decision  summarily  affirming  the 
uncontested  part,  if  such  action  is 
appropriate.  Section  30.313  describes 
the  process  a  FAB  reviewer  will  follow 
when  he  or  she  conducts  a  written 
review  of  the  record,  which  provides  for 
the  submission  of  additional  evidence 
or  argument  from  the  claimant,  or  at  the 
request  of  the  FAB  reviewer. 

U  the  claimant  files  objections  and 
requests  a  hearing  within  the  60-day 
period  referred  to  above,  §  30.314  sets 
out  the  general  procedural  framework 
that  a  FAB  reviewer  will  follow  through 
the  completion  of  the  informal  hearing 
process.  This  section  describes  a  FAB 
reviewer's  wide  discretion  in  matters  of 
scheduling  and  in  the  conduct  of  the 
hearing  itself.  Consistent  with  the 
provision  in  §  30.312  allowing  partial 
decisions,  §  30.314  also  provides  that  if 
the  claimant  only  objects  to  a  part  of  the 
recommended  decision,  a  FAB  reviewer 
has  the  discretionary  authority  to  issue 
a  decision  that  summarily  affirms  the 
uncontested  part.  Section  30.315 
completes  the  description  of  the  hearing 
process  by  indicating  that  a  claimant 
may  only  postpone  a  scheduled  hearing 
in  certain  limited  circumstances,  and  if 
the  hearing  cannot  be  rescheduled  in 
such  a  way  as  to  prevent  delay,  a  review 
of  the  written  record  will  be  conducted 
instead.  It  also  indicates  that  a  claimant 
may  request  a  change  to  a  review  of  the 
written  record  at  any  time  after 
requesting  a  hearing,  and  that  once  such 
a  change  is  made,  no  further 
opportunity  for  a  hearing  will  be 
provided. 

The  varied  processes  by  which  the 
FAB  issues  decisions  on  claims  (or  parts 
of  claims)  are  described  in  §  30.316. 
Subsection  (a)  provides  for  summary 
affirmance  (in  whole  or  in  part)  of  a 
recommended  decision  when  no 
specified  objections  have  been  raised, 
subsection  (b)  provides  for  the  issuance 
of  a  decision  on  a  claim  at  the 
conclusion  of  either  a  hearing  or  a 
review  of  the  written  record,  and 
subsection  (c)  provides  for  the 
automatic  affirmance  of  any 
recommended  decision  that  is  pending 
eitl^r  a  hearing  or  a  review  of  the 
written  record  at  the  FAB  for  more  than 
one  year.  Subsection  (d)  indicates  that 
decisions  of  the  FAB  issued  pursuant  to 
§  30.316(a),  (b)  or  (c)  will  become  final 
upon  expiration  of  30  days  from  the 
date  they  are  issued,  unless  the  claimant 
files  a  timely  request  for  reconsideration 
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under  §  30.319,  and  subsection  (e) 
indicates  to  whom  the  FAB  will  send  its 
decision.  Section  30.317  further 
provides  that  at  any  point  in  time  prior 
to  issuing  a  decision  on  a  claim,  the 
FAB  may  request  that  a  claimant  submit 
additional  evidence  or  argimient  and 
may,  in  the  exercise  of  its  discretion, 
remand  a  claim  to  the  district  office  for 
further  development  without  issuing  a 
decision  under  §  30.316. 

Finally,  §  30.319  sets  out  the  process 
whereby  a  claimant  may  request 
reconsideration  of  a  decision  of  the  FAB 
before  such  decision  becomes  final,  and 
aotes  that  if  the  request  is  granted,  the 
FAB  will  review  the  district  office's 
recommended  decision  again  and  issue 
a  new  decision  on  the  claim  without 
holding  a  hearing.  This  section  also 
points  out  that  if  the  FAB  denies  the 
request  for  reconsideration,  the  decision 
at  issue  will  become  final  on  the  date 
the  request  is  denied.  In  §  30.319(c).  the 
Department  describes  the  point  at  which 
a  decision  on  a  claim  under  the 
EEOICPA  becomes  final  for  purposes  of 
seeking  judicial  rfeview.  which  occurs 
when  all  administrative  review 
opportunities  have  been  exhausted. 

Modification 


il 


In  order  to  acconunodate  those  rare 
instances  when  OWCP  may  wish  to 
reopen  a  final  decision  of  the  FAB. 
§  30.320  describes  OWCP's 
discretionary  authority  to  modify  such  a 
decision  at  any  time  on  its  own  motion. 
This  section  also  provides  that  a 
claimant  can  move  for  modification 
within  one  year  of  the  date  the  FAB 
decision  became  final,  provided  that  he 
or  she  can  establish  a  mistake  of  fact  in 
the  final  decision  or  changed 
circiunstances.  If  OWCP  determines  that 
modification  is  warranted,  this  section 
notes  that  it  may  issue  a  new 
recommended  decision  modifying  the 
prior  final  decision  on  a  claim.  It  also 
notes  that  while  any  new  recommended 
decision  issued  on  modification  will  be 
subject  to  the  adjudicatory  process 
described  in  subpart  D.  the  scope  of 
review  at  the  FAB  will  be  limited  to  the 
merits  of  the  new  recommended 
decision;  OWCP's  discretionary 
determination  to  modify  the  prior  final 
decision  will  not  be  reviewable. 
Subsection  (c)  completes  the  description 
of  the  adjudicatory  process  by  noting 
that  the  time  limitations  in  §  30.320  will 
not  prevent  a  claimant  from  filing 
another  claim  for  a  new  occupational 
disease  or  consequential  injury  not 
already  considered  by  OWCP.  and  that 
regardless  of  the  number  of  claims 
OWCP  accepts,  no  claimant  can  receive 
more  than  one  award  of  monetary 


compensation  under  sections  3628(a)(1) 
or  3630(a)  of  the  Act. 

Subpart  E— Medical  and  Related 
Benefits 

This  subpart  contains  a  description  of 
the  medical  benefits  that  are  provided  to 
employees  under  the  EEOICPA.  the 
general  rules  for  obtaining  medical  care, 
and  information  regarding  an 
employee's  initial  choice  of  physician.  It 
also  describes  the  manner  in  which 
OWCP  may  direct  an  employee  to  be 
examined  by  another  physician  of  its 
choosing,  and  how  OWCP  resolves 
conflicts  in  the  medical  evidence  that 
may  arise  as  a  result  of  such  an 
examination.  Finally,  subpart  E 
describes  the  general  requirements  for 
medical  reports  to  be  submitted  to 
OWCP,  and  the  process  to  be  used  by 
employees  to  seek  reimbursement  for 
medical  expenses  they  have  paid. 

Medical  Treatment  and  Related  Issues 

Section  30.400  reflects  the  basic 
entiUement  to  medical  benefits 
contained  in  section  3629  of  the  Act, 
including  the  provision  that  an 
employee's  entitlement, to  such  benefits 
commences  upon  the  date  the  claim  is 
filed.  This  section  also  indicates  that 
medical  treatment  that  was  provided  to 
an  employee  who  dies  before  the  claim 
is  accepted  will  be  paid  for  if  the  claim 
is  accepted,  as  long  as  such  treatment 
was  provided  on  or  after  the  date  the 
employee  filed  his  or  her  claim.  Section 
30.400  indicates  that  any  qualified 
medical  provider  may  provide 
appropriate  services,  appliances  and 
supplies. 

Consistent  with  OWCP's  definition  of 
"physician"  set  out  in  subpart  A,  which 
is  the  same  as  the  definition  set  forth  in 
section  8101(2)  of  the  FECA.  §§  30.401 
and  30.402  describe  the  special  rules 
that  will  apply  to  medical  services 
provided  by  chiropractors  and  clinical 
psychologists.  Generally,  chiropractors 
are  limited  to  providing  treatment  to 
correct  a  spinal  subluxation,  and  a 
diagnosis  of  spinal  subluxation  as 
demonstrated  by  x-ray  to  exist  must 
appear  in  the  chiropractors  report  before 
pajrment  of  the  bill  will  be  considered. 
Clinical  psychologists  cannot  serve  as 
physicians  for  conditions  that  include  a 
physical  component  unless  they  are 
authorized  to  do  so  under  the  applicable 
state  law. 

Section  30.403  indicates  that  the 
personal  care  services  of  a  home  health 
aide,  licensed  practical  nurse  or 
similarly  trained  individual  will  be  paid 
for  as  a  medical  benefit,  so  long  as  such 
services  are  medically  necessary.  In 
addition,  §  30.404  indicates  that 
transportation  and  other  reasonable  and 


necessary  expenses  needed  to  obtain 
authorized  medical  treatment  will  be 
paid  for  as  a  medical  benefit. 

Since  section  3629(b)(2)  of  the  Act 
specifically  provides  employees  with 
the  right  to  select  an  initial  treating 
physician,  §  30.405  indicates  that  OWCP 
will  provide  them  with  an  opportunity 
to  designate  a  treating  physician  when 
it  accepts  the  claim.  The  physician  so 
selected  can  refer  the  employee  to  a 
specialist  without  first  seeking  approval 
from  OWCP,  but  in  all  other  situations 
the  employee  must  make  a  written 
request  to  OWCP  before  he  or  she 
changes  treating  physicians. 

Directed  Medical  Examinations 

On  occasion,  OWCP  may  need  to  have 
an  employee  examined  by  a  physician 
of  its  own  choosing  for  a  second 
opinion.  Section  30.410  addresses  this 
need  (in  a  manner  consistent  with 
OWCP's  practices  under  section  8123  of 
the  FECA)  and  indicates  that  an 
employee  may  not  have  anyone  else 
present  at  the  examination,  other  than  a 
physician  paid  by  him  or  her,  unless 
OWCP  decides  that  exceptional 
circumstances  exist.  This  section  also 
indicates  that  where  an  actual 
examination  is  not  needed,  OWCP  may 
send  the  case  file  for  a  second  opinion 
review. 

Also  consistent  with  section  8123  of 
the  FECA,  §  30.411  describes  what 
OWCP  will  do  once  it  receives  the 
report  from  the  second  opinion 
physician.  OWCP  will  base  its 
determination  on  entitlement  on  the 
report  that  has  greater  probative  value, 
unless  there  is  a  conflict  in  the  medical 
evidence  between  the  second  opinion 
physician  and  the  employee's 
physician.  A  conflict  only  occurs  when 
two  reports  of  virtually  equal  weight 
and  rationale  reach  opposing 
conclusions.  When  this  occurs.  OWCP 
will  appoint  a  third  physician  to  make 
a  referee  examination,  and  the  report  of 
this  physician  will  be  entitled  to  special 
weight  sufficient  to  resolve  the  conflict 
if  it  has  sufficient  probative  value.  An 
employee  may  not  have  anyone  else 
present  at  the  referee  examination, 
unless  OWCP  decides  that  exceptional 
circumstances  exist,  and  OWCP  may 
send  the  case  file  for  review  by  a  referee 
physician  if  an  actual  examination  is 
not  needed. 

Section  30.412  indicates  that  the  costs 
of  the  directed  medical  examinations 
described  in  §§  30.410  and  30.411  will 
be  paid  for  out  of  the  fund  as  medical 
benefits.  In  addition.  OWCP  will 
reimburse  the  employee  for  necessary 
and  reasonable  expenses  incident  to 
such  directed  medical  examinations  out 
of  the  fund. 
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Medical  Reports 

Section  30.415  contains  a  general 
description  of  what  a  medical  report 
submitted  to  OWCP  from  an  attending 
physician  should  contain,  and  §  30.416 
indicates  that  Form  EE-7  should  be 
used  as  a  guide  in  the  preparation  of 
medical  reports.  For  cases  requiring 
hospital  treatment  or  prolonged  care, 
§  30.417  indicates  that  periodic 
narrative  reports  from  the  attending 
physician  are  required,  and  that  OWCP 
may  ask  the  physician  to  respond  to 
questions  regarding  continuing  medical 
treatment  for  the  accepted  occupational 
illness. 

Medical  Bills 

Medical  providers  should  submit 
medical  bills  directly  for  payment  out  of 
the  compensation  fund.  However,  in 
those  instances  where  an  employee  pays 
a  medical  bill  and  claims  for 
reimbursement  out  of  the  fund,  §  30.420 
refers  the  employee  to  the  itemized  bill 
procedures  described  in  §  30.702,  while 
§  30.421  sets  out  the  standard  industry 
practice  of  requiring  submission  of 
medical  bills  by  the  later  of  the  end  of 
the  calendar  year  after  the  year  the 
expense  was  incurred,  or  the  end  of  the 
calendar  year  after  the  year  OWCP 
accepted  the  claim. 

Since  the  OWCP  fee  schedule  sets 
maximum  limits  on  amounts  payable  for 
many  medical  services,  §  30.422  notes 
that  an  employee  may  be  only  partially 
reimbursed  for  medical  expenses 
because  the  amoimt  he  or  she  paid 
exceeds  the  maximum  allowable  cha^e. 
When  this  happens,  OWCP  will  adtme 
the  employee  of  his  or  her  responsibility 
to  ask  the  provider  to  refund  the  excess 
charge  paid  to  the  employee,  or  to  credit 
the  employee's  account.  If  the  provider 
refuses  to  do  so,  OWCP  may  authorize 
reasonable  reimbiu^ement  to  the 
employee  after  reviewing  the  facts  and 
circiunstances  involved. 

Subpart  F — Survivors;  Payments  and 
OfiEsets;  Overpayments 

Survivors 

Sections  30.500  through  30.502 
address  the  identification  of  persons 
entitled  to  receive  monetary 
compensation  based  on  their 
relationship  to  a  deceased  covered 
employee  imder  the  Act.  The  class  of 
persons  who  may  be  a  "survivor"  imder 
the  EEOICPA  is  taken  from  section  8133 
of  the  FECA,  as  required  by  section 
3621(18)  of  the  EEOICPA.  Any  reference 
to  section  8133  of  the  FECA  is  solely  for 
the  purpose  of  identifying  the 
individuals  who  may  be  survivors  under 
EEOICPA.  Section  8109  of  the  FECA 
provides  the  order  of  precedence  and 


proportion  of  monetary  compensation  to 
be  paid  to  the  eligible  surviving 
beneficiaries,  if  any,  under  sections 
3628(e)(2)  and  3630(e)(2)  of  the 
EEOICPA.  These  regulations  specifically 
detail  who  may  be  entitled  to  receive 
compensation  based  upon  their  survivor 
status.  It  should  be  noted  that  widows, 
widowers  and  minor  children  are  the 
only  persons  who  need  not  be 
dependent  upon  the  deceased  covered 
employee  to  receive  monetary 
compensation  as  a  siuvivor.  The 
remaining  persons,  who  may  be 
survivors  under  section  8133  of  FECA, 
must  have  been  "dependent"  upon  the 
deceased  covered  employee  at  his  or  her 
time  of  death.  The  result  of  this 
provision  is  that  adult  children  of 
deceased  covered  employees,  as  well  as 
other  remaining  family  members,  such 
as  "non-dependent"  parents,  siblings, 
grandparents  or  grandchildren,  will  not 
be  eligible  to  receive  any  monetary 
compensation  imder  this  Act.  Finally, 
OWCP  will  take  all  necessary  steps  to 
determine  the  identity  and  correct 
amount  of  compensation  to  be  paid  to 
each  and  every  eligible  surviving 
beneficiary. 

Payments  and  Offsets 

Sections  30.505  through  30.507 
address  the  rules  for  the  payment  of 
monetary  compensation  to  claimants 
under  the  EEOICPA.  No  vested  right 
exists  to  receive  compensation  under 
the  EEOICPA,  thus  claimants  must  be 
alive  to  receive  the  compensation  for 
which  they  filed  a  claim.  In  cases  where 
the  claimant  is  deceased,  OWCP  will 
pay  the  eligible  surviving  beneficiaries 
or  their  legal  guardian,  if  any.  In  making 
payment  on  a  claim  OWCP  will  take  all 
necessary  and  reasonable  steps  in 
determining  the  entitlement  and 
identity  of  the  claimant  and/or  the 
eligible  surviving  beneficiaries  related 
to  a  claim  for  benefits,  as  well  as  any 
offset  required  by  section  3641  of  the 
EEOICPA  to  such  an  amoimt  awarded. 
OWCP  will  attempt  to  ensure  that  the 
correct  person  will  receive  payment  in 
the  correct  amount  by  reserving  the 
right  to  conduct  any  investigation, 
including  requiring  any  claimant  or 
eligible  surviving  beneficiary  to  provide 
or  execute  an  affidavit,  record  or 
document,  or  authorize  the  release  of 
any  information  deemed  necessary  for 
purposes  of  payment.  No  payment  will 
be  processed  unless  an  "Acceptance  of 
Payment"  form  is  signed  and  returned 
by  the  beneficiary.  Furthermore,  any 
failure  by  the  claimant  or  eligible 
surviving  beneficiary  to  cooperate  with 
an  investigation  or  provide  information 
to  OWCP  may  be  deemed  a  rejection  of 
the  payment,  unless  the  claimant  or 


eligible  surviving  beneficiary  does  not 
have  the  legal  authority  to  provide, 
release  or  authorize  access  to  the 
requested  information  or  documents. 
Any  rejected  compensation  payment,  or 
shares  of  compensation  payment,  will 
not  be  distributed  to  the  remaining 
eligible  surviving  beneficiaries,  rather, 
the  payment  will  be  returned  to  the 
Fund.  With  respect  to  the  "offset" 
provisions  within  §  30.505,  OWCP  is 
requiring  claimants  and  eligible 
surviving  beneficiaries  who  receive 
money  awards  or  settlements  based  on 
injuries  suffered,  for  which  they  have 
also  filed  a  claim  under  the  EEOICPA, 
to  declare  such  amounts  received  for 
purposes  of  subtracting  that  amount 
from  the  total  award  to  be  paid  on  the 
EEOICPA  claim.  For  purposes  of 
OWCP's  offset  calculations,  such  claims 
as  state  workers'  compensation  benefits, 
life  insurance  or  health  insurance 
contracts  will  not  be  included  in  the 
analysis.  The  provisions  in  this  section 
concerning  multiple  payments  are  set 
forth  to  provide  notice  to  claimants  and 
survivors  that  a  covered  employee's 
injuries  due  to  any  of  the  occupational 
illnesses  recognized  under  the  EEOICPA 
give  rise  to  only  one  lump-sum  pajmaent 
of  monetary  compensation  per  covered 
employee.  However,  a  claimant  who  is 
a  covered  employee  and  who  also 
qualifies  as  an  eligible  surviving 
beneficiary  may  receive  more  than  one 
payment:  similarly,  an  eligible  surviving 
beneficiary  may  receive  payment  or  a 
portion  of  a  payment  each  time  he  or 
she  qualifies  as  an  eligible  surviving 
beneficiary. 

Finally,  the  provisions  in  §§  30.505 
and  30.506  regarding  "beryllium 
sensitivity"  make  clear  that  no  lump- 
sum monetary  compensation  will  be 
paid  for  such  illness,  rather 
"monitoring"  will  be  the  form  of 
compensation  afforded  to  such  covered 
employees  in  accordance  with  section 
3628(a)(2)  of  the  Act.  Monitoring  shall 
consist  of  regular  medical  examinations 
and  diagnostic  testing  to  determine  if 
the  covered  employee  has  developed 
"established  chronic  beryllium 
disease."  Once  the  individual  develops 
and  has  diagnosed  the  established 
chronic  beryllium  disease,  he  or  she 
may  then  submit  evidence  of  such 
diagnosis  to  OWCP  and  request 
appropriate  benefits  under  the 
EEOICPA. 

Overpa3nments 

Sections  30.510  through  30.513  detail 
the  process  of  how  OWCP  will  identify 
and  pursue  collection  of  overpajrments 
of  compensation  for  purposes  of  the 
EEOICPA.  These  sections  have  been 
written  to  highlight  and  clarify  OWCP's 
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jrocess  to  identify,  notify,  resolve  and 
collect  any  overpayments  made  to 
EEOICPA  beneficiaries.  Specifically, 
OWCP  will  notify  each  recipient  of  any 
compensation  payment  by  including 
with  each  check  a  narrative  description 
Indicating  the  reasons  for  payment.  For 
those  payments  sent  via  electronic 
funds  transfer  (EFT)  clear  notification  of 
the  date  and  amount  of  payment  will 
appear  on  the  recipient's  bank 
statement.  When  OWCP  initially 
identifies  an  overpayment  it  will  notify 
the  recipient  of  its  existence  and 
attempt  to  clarify  and  resolve  the 
dispute  through  an  informal  process. 
Specifically,  OWCP  will  notify  the 
beneficiary  of  the  overpayment  and 
allow  the  beneficiary  30  days  to  submit 
comments  in  writing  and 
documentation  contesting  the 
overpajrment.  Upon  the  end  of  that  30- 
day  period,  OWCP  will  notify  the 
beneficiary  of  its  determination  of 
whether  a  debt  is  owed  to  OWCP.  If  this 
informal  process  fails  to  resolve  the 
dispute,  OWCP  will  then  advise  the 
recipient  of  its  intentions  to  collect  the 
overpayment  using  the  Department's 
debt  collection  procedures  set  forth  in 
29  CFR  part  20.  Finally,  if  the 
Department's  own  procedures  fail  to 
procure  the  repayment  of  the  debt,  such 
overpayment  is  subject  to  the  provisions 
of  the  Federal  Claims  Collection  Act  of 
1996  (as  amended)  and  the  debt  may  be 
referred  to  the  Department  of  Justice,  or 
a  debt  collection  agency. 

Subpart  G — Special  Provisions 

This  subpart  addresses  some 
additional  matters  that  can  arise  in 
connection  with  a  claim  under  the 
EEOICPA.  It  contains  provisions 
describing  representation  of  claimants 
before  OWCP  and  also  describes  the 
subrogation  rights  the  United  States  has 
upon  payment  of  compensation  under 
the  Act,  as  well  as  the  statutory  election 
of  remedies  for  claimants  who  file  tort 
suits  against  beryllium  vendors  or 
atomic  weapons  employers. 

Representation 

Section  30.600  notes  that  while  the 
claims  process  established  by  this  part 
is  informal  and  non-adversarial,  a 
claimant  may  appoint  one  individual  at 
a  time  to  represent  his  or  her  interests 
before  OWCP.  Such  appointments  must 
be  in  writing,  and  OWCP  will  only 
recognize  one  individual  at  a  time  as  the 
duly  appointed  representative  for  the 
claimant.  Section  30.601  sets  out  the 
legal  restrictions  on  who  may  serve  as 
a  representative,  and  when  a  federal 
employee  can  be  appointed  to  act  as  a 
claimant's  representative.  Finally, 
}  30.602  indicates  that  the  claimant  is 


solely  responsible  for  paying  any 
representative's  fee  for  services  and 
costs  associated  with  the  representation; 
OWCP  is  in  no  way  liable  for  any 
portion  of  the  representative's  fee. 
EEOICPA  section  3648  limits  the  ~ 
attorneys  fees  that  can  be  charged  a 
claimant  and  provides  a  $5000  fine  for 
exceeding  those  limits.  Since  DOJ  is 
responsible  for  deciding  whether  to  seek 
the  imposition  of  a  fine,  the  Department 
defers  to  DOJ's  interpretation  of  the 
statutory  limitation. 

Third  Party  Liability 

Section  3642  of  the  Act  provides  that 
upon  payment  of  compensation  to  a 
claimant,  the  United  States  is 
subrogated  to  any  right  or  claim  that  the 
claimant  may  have  on  account  of  his  or 
her  injuries,  for  the  amount  of  such 
payment  of  compensation.  Sections 
30.605  through  30.611  describe  the 
manner  in  which  the  United  States  will 
exercise  this  statutory  authority.  These 
sections  require  claimants  who  have 
received  EEOICPA  benefits  to  inform 
OWCP  if  they  receive  money  or  other 
property  as  a  result  of  a  settlement  or 
judgment  related  to  their  claims,  and 
provide  advice  regarding  the  method  of 
valuing  structured  settlements  and  the 
amount  to  which  the  United  States  is 
subrogated.  These  sections  also  note 
that  a  settlement  or  judgment  received 
as  a  result  of  allegations  of  medical 
malpractice  in  treating  an  illness 
covered  by  the  EEOICPA  is  a  recovery 
that  must  be  reported  to  OWCP,  while 
payments  to  an  employee  or  eligible 
surviving  beneficiary  as  a  result  of  an 
insurance  policy  which  the  employee  or 
eligible  surviving  beneficiary  has 
purchased  is  not.  They  also  provide 
guidance  on  how  the  amount  paid  on  a 
single  EEOICPA  claim  is  attributed  to 
different  conditions  for  purposes  of 
calculating  the  amount  to  which  the 
United  States  is  subrogated. 

Election  of  Remedy  Against  Beryllium 
Vendors  and  Atomic  Weapons 
Employers 

Based  on  the  explicit  language  of 
section  3645  of  the  EEOICPA,  §§  30.615 
and  30.616  describe  the  severe 
limitations  on  the  receipt  of 
compensation  under  the  Act  that  arise 
when  a  claimant  files  a  tort  suit  against 
either  a  beryllium  vendor  or  an  atomic 
weapons  employer.  Section  30.615 
provides  that  if  a  claimant  filed  such  a 
tort  suit  on  or  prior  to  October  30,  2000, 
he  or  she  will  not  be  eligible  to  receive 
compensation  unless  the  suit  is 
dismissed  no  later  than  December  31, 
2003. 

Section  30.616  notes  that  if  a  claimant 
files  such  a  tort  suit  after  October  30, 


2000,  he  or  she  will  not  be  eligible  to 
receive  compensation  luiless  the  suit  is 
dismissed  no  later  than  April  30,  2003. 
or  30  months  after  the  date  the  claimant 
first  became  aware  that  his  or  her  illness 
may  be  connected  to  the  exposure 
covered  by  the  EEOICPA,  whichever  is 
later.  If  a  claimant  files  such  a  tort  suit 
after  the  later  of  either  April  30,  2003. 
or  30  months  after  the  date  the  claimant 
first  became  aware  that  his  or  her  illness 
may  be  connected  to  the  exposure 
covered  by  the  EEOICPA,  he  or  she  also 
will  not  be  entitled  to  any  benefits 
under  subtitle  B  of  the  EEOICPA.  For 
both  of  these  provisions,  "the  date  the 
claimant  first  became  aware"  will  be 
deemed  to  be  the  date  he  or  she  received 
either  a  reconstructed  dose  from  HHS, 
or  a  diagnosis  of  a  covered  beryllium 
illness,  as  applicable. 

Section  30.617  indicates  that  prior  to 
authorizing  any  payment  under 
§  30.505,  OWCP  will  require  the 
claimant  or  each  surviving  beneficiary 
to  execute  and  provide  an  affidavit 
showing  whether  he  or  she  complied 
with  the  filing  and  dismissal 
requirements  of  §§  30.615  or  30.616,  if 
applicable.  This  section  also  authorizes 
OWCP  to  require  the  submission  of 
supporting  evidence  to  confirm  the 
particulars  of  any  affidavit  provided 
thereunder. 

Subpart  H — Information  for  Medical 
Providers 

This  subpart  contains  the  information 
that  will  be  needed  by  medical 
providers  of  services  and  supplies  to 
employees  with  approved  claims  under 
the  EEOICPA.  It  also  contains  the  rules 
for  the  submission  of  medical  bills  from 
providers  and  employees,  and  describes 
the  fee  schedule  OWCP  will  apply  to 
charges  for  certain  medical  procedures 
and  services.  The  process  described  in 
this  subpart  is  similar  to  that  used  by 
medical  providers  submitting  bills  for 
services  provided  to  claimants  under 
other  federal  programs,  including  the 
FECA  program  administered  by  OWCP. 

Medical  Records  and  Bills 

Section  30.701  sets  out  the  process 
medical  providers  must  follow  when 
they  submit  bills  for  medical  and 
surgical  treatment,  appliances  or 
supplies  furnished  to  employees,  except 
for  treatment  and  supplies  provided  by 
nursing  homes.  The  provider  must 
itemize  the  charges  on  the  standard 
Health  Insurance  Claim  Form,  HCFA 
1500  or  OWCP  1500  (for  professional 
charges),  the  UB-92  (for  hospitab),  or 
the  Universal  Claim  Form  (for 
pharmacies),  identify  each  service 
performed  using  the  Physician's  Current 
Procedural  Terminology  (CPT)  code,  the 
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Health  Care  Financing  Administration 
Common  Procedure  Coding  System 
(HCPCS)  code,  the  National  Drug  Code 
(NDC)  or  the  Revenue  Center  Code 
(RCC),  and  state  each  diagnosed 
condition  and  furnish  the  corresponding 
diagnostic  code  using  the  "International 
Classification  of  Disease,  9th  Edition, 
Clinical  Modification"  (1CD-9-CM). 

Hospitals  must  submit  charges  for 
medical  and  surgical  treatment  or 
supplies  on  the  UB-92  and  identify 
each  outpatient  radiology  service, 
outpatient  pathology  service  and 
physical  therapy  service  performed 
using  HCPCS/CPT  codes  with  a  brief 
narrative  description.  Other  outpatient 
hospital  services  for  which  HCPCS/CPT 
codes  exist  must  also  be  coded 
individually  using  the  coding  scheme 
noted  in  §  30.701.  Services  for  which 
there  are  no  HCPCS/CPT  codes  available 
may  be  identified  using  the  RCCs 
described  in  the  current  edition  of  the 
"National  Uniform  Billing  Data 
Elements  Specifications."  The  hospital 
must  also  furnish  the  diagnostic  code 
using  the  1CD-9-CM,  and  if  outpatient 
hospital  services  include  surgical  and/or 
invasive  procedures,  the  hospital  must 
code  eachj)rocedure  using  the  proper 
CPT/HCPCS  codes  and  furnishing  the 
corresponding  diagnostic  codes  using 
the  ICD-9-CM. 

Pharmacies  must  itemize  charges  for 
prescription  medications,  appliances,  or 
supplies  on  the  Universal  Claim  Form. 
Bills  for  prescription  medications  must 
include  the  NDC  assigned  to  the 
product,  the  generic  or  trade  name  of 
the  drug  provided,  the  prescription 
nimaber,  the  quantity  provided,  and  the 
date  the  prescription  was  filled.  Nursing 
homes  must  itemize  charges  for 
appliances,  supplies  or  services  on  the 
provider's  billhead  stationery. 

Section  30.701(d)  expressly  indicates 
that  by  submitting  a  bill  and/ or 
accepting  payment,  the  provider 
signifies  that  the  service  for  which 
payment  is  sought  was  performed  as 
described  and  was  necessary.  The 
provider  also  agrees  to  comply  with  the 
provisions  of  subpart  H  that  address  the 
rendering  of  treatment  and/ or  the 
process  for  seeking  reimbursement  for 
medical  services,  including  the 
limitation  imposed  on  the  amount  to  be 
paid  for  such  services. 

Section  30.702  describes  the  similar 
process  to  be  followed  by  employees 
seeking  reimbursement.  If  an  employee 
has  paid  biUs  for  medical,  surgical  or 
other  services,  supplies  or  appliances 
due  to  an  accepted  occupational  illness, 
he  or  she  should  submit  an  itemized  bill 
on  the  HCFA  1500  or  OWCP  1500.  The 
provider  of  such  service  must  list  each 
diagnosed  condition  and  furnish  the 


applicable  ICI>-9-CM  code,  and  identify 
each  service  performed  using  the 
applicable  HCPCS/CPT  code.  The  bill 
must  be  accompanied  by  evidence  that 
the  employee  paid  the  provider  for  the 
service  and  a  statement  of  the  amount 
paid.  Copies  of  bills  will  not  be 
accepted  for  reimbursement  unless  they 
bear  the  original  signature  of  the 
provider,  with  evidence  of  payment. 

An  employee  will  be  only  partially 
reimbursed  for  a  medical  expense  if  the 
amoiuit  he  or  she  paid  to  a  provider  for 
the  service  exceeds  the  maximum 
allowable  charge  set  by  OWCP's 
schedule.  If  this  happens,  OWCP  will 
advise  the  employee  of  the  maximiun 
allowable  charge  for  the  service  in 
question,  and  that  it  is  his  or  her 
responsibility  to  ask  the  provider  to 
refund  the  amount  paid  that  exceeds  the 
maximum  allowable  charge.  If  the 
provider  does  not  comply  with  this 
request  within  60  days,  OWCP  will 
begin  the  process  of  excluding  the 
provider  from  further  participation  in 
the  program.  OWCP  also  has  the 
discretion  to  authorize  reimbiusement 
to  the  employee  for  the  excess  amount. 

The  time  limitation  that  will  apply  to 
payment  of  medical  bills  submitted  by 
both  providers  and  employees  is 
described  in  §  30.703.  This  section 
provides  that  no  bill  will  be  paid  if  it 
is  submitted  more  than  one  year  beyond 
the  end  of  the  calendar  year  in  which 
the  expense  was  incurred  or  the  service 
or  supply  was  provided,  or  more  than 
one  year  beyond  the  end  of  the  calendar 
year  in  which  the  employee's  claim  was 
first  accepted  as  compensable  by  OWCP, 
whichever  is  later. 

Medical  Fee  Schedule 

Sections  30.705  through  30.710 
describe  the  cost  containment  methods 
that  will  be  used  when  payment  is  made 
for  medical  and  other  health  services 
furnished  by  physicians,  hospitals  and 
other  providers.  These  methods  will  not 
be  applied  to  charges  for  non-medical 
services  provided  in  nursing  homes,  or 
to  charges  for  appliances,  supplies, 
services  or  treatment  furnished  by 
medical  facilities  of  the  U.S.  Public 
Health  Service  or  the  Departments  of  the 
Army,  Navy,  Air  Force  and  Veterans 
Affairs. 

For  professional  medical  services, 
OWCP  will  maintain  a  schedule  of 
maximum  allowable  fees  for  procedures 
performed  in  a  given  locality.  The  fee 
schedule  consists  of  an  assignment  of  a 
value  to  procediues  identified  by 
HCPCS/CPT  code  representing  the 
relative  skill,  effort,  risk  and  time 
required  to  perform  the  procediue,  an 
index  based  on  a  relative  value  scale 
that  considers  skill,  labor,  overhead. 


malpractice  insurance  and  other  related 
costs,  and  a  monetary  value  assignment 
(conversion  factor)  for  one  unit  of  value 
in  each  of  the  categories  of  service. 
Generally,  payment  for  a  listed 
procediire  wiU  not  exceed  the  amount 
derived  by  multiplying  the  relative 
values  for  that  procedure  by  the 
geographic  indices  for  services  in  that 
area  and  by  the  dollar  amount  assigned 
to  one  unit  in  that  category  of  service. 
However,  where  the  time,  effort  and 
skill  required  to  perform  a  particular 
procedure  vary  widely  from  one 
occasion  to  the  next,  OWCP  may  choose 
not  to  assign  a  relative  value  to  that 
procedure  and  instead  make  individual 
determinations  of  the  amount  to  be 
paid.  OWCP  may  also  set  fees  without 
regard  to  schedule  limits  for  specially 
authorized  consultant  examinations, 
directed  medical  examinations,  and 
other  specially  authorized  services. 

Payment  for  medicinal  drugs 
prescribed  by  physicians  may  not 
exceed  the  amount  derived  by 
multiplying  the  average  wholesale  price 
of  the  medication  by  the  quantity  or 
amount  provided,  plus  a  dispensing  fee. 
All  prescription  medications  identified 
by  NDC  will  be  assigned  an  average 
wholesale  price  representing  the 
product's  nationally  recognized 
wholesale  price  as  determined  by 
surveys  of  manufacturers  and 
wholesalers.  OWCP  will  establish  the 
dispensing  fee.  Payment  for  inpatient 
medical  services  will  be  made  using 
condition-specific  rates  based  on  the 
Prospective  Payment  System  devised  by 
HCFA  (42  CFR  parts  412,  413.  424,  485, 
and  489).  Using  this  system,  pajrment  is 
derived  by  multiplying  the  diagnosis- 
related  group  weight  assigned  to  the 
hospital  discharge  by  the  provider- 
specific  factors. 

Sections  30.711  through  30.713 
describe  the  process  that  will  be 
followed  when  a  fee  for  a  billed 
procedute  or  cost  is  reduced,  and  what 
the  medical  provider  can  do  following 
such  a  reduction.  If  the  charge 
submitted  exceeds  the  maximum 
amoimt  according  to  the  schedule, 
payment  will  be  made  in  the  amoimt 
allowed  by  the  schedule  for  that  service 
and  the  provider  will  be  notified  that 
payment  was  reduced  in  accordance 
with  the  schedule.  The  provider  will 
have  30  days  to  request  reconsideration 
of  the  fee  determination  by  the  district 
office  with  jvirisdiction  over  the 
employee's  claim.  OWCP  will  only 
reevaluate  the  paid  amount  if  the 
request  is  accompanied  by  evidence 
showing  that  the  code  incorrectly 
identified  the  procedure,  that  the 
presence  of  a  severe  or  concomitant 
medical  condition  made  treatment 
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(specially  difficult,  or  that  the  provider 
possessed  unusual  qualifications  (board 
certification  in  a  specialty  is  not 
sufficient  evidence  of  unusual 
qualifications).  Within  30  days  of 
receiving  the  request,  the  district  office 
will  respond  stating  whether  or  not  an 
additional  amoimt  wilijje  allowed.  If 
the  district  office  continues  to  disallow 
the  contested  amoimt,  the  provider  may 
apply  to  the  Regional  Director  of  the 
region  with  jurisdiction  over  the  district 
office  within  30  days.  Within  60  days  of 
an  application,  the  Regional  Director 
will  issue  a  decision  whether  or  not  an 
additional  amount  will  be  allowed.  A 
provider  whose  fee  is  partially  paid  may 
not  request  reimbursement  from  the 
employee  for  additional  amounts. 

Excltuion  of  Providers 

Sections  30.715  through  30.726 
describe  the  procedures  OWCP  will  use 
to  exclude  providers  from  payment 
under  this  subpart  to  protect  the 
EEOICPA  program  from  fraud  and 
abuse.  After  completing  such  inquiry  he 
or  she  deems  appropriate,  the  Regional 
Director  may  initiate  the  process  of 
excluding  the  provider  from 
participation  in  the  EEOICPA  program. 
The  Regional  Director  begins  the 
process  by  sending  the  provider  a  letter, 
by  certified  mail  and  with  return  receipt 
requested,  containing  a  statement  of  the 
grounds  upon  which  exclusion  will  be 
based,  a  summary  of  the  information  the 
Regional  Director  relied  on  in  reaching 
an  initial  decision  that  exclusion 
proceedings  should  begin,  an  invitation 
to  the  provider  to  either  resign 
voluntarily  from  participation  in  the 
EEOICPA  program  or  to  request  a 
decision  on  exclusion,  a  notice  of  the 
provider's  right  to  request  a  formal 
hearing  before  an  administrative  law 
judge,  and  a  notice  that  if  the  provider 
fiuls  to  answer  the  letter  of  intent  within 
30  days,  the  Regional  Director  may 
deem  the  allegations  it  contains  to  be 
true  and  may  order  exclusion  of  the 
provider  without  conducting  any  further 
proceedings.  If  the  provider  submits  an 
answer,  the  Regional  Director  will  issue 
a  written  decision  and  will  send  a  copy 
of  the  decision  to  the  provider  by 
certified  mail,  return  receipt  requested. 
The  decision  will  advise  the  provider  of 
his  or  her  right  to  request,  within  30 
days  of  the  date  of  the  decision,  a  formal 
hearing  before  an  administrative  law 
judge. 

Any  request  for  a  hearing  must 
identify  the  issues  to  be  addressed  and 
must  include  any  request  for  a  more 
definite  statement  by  OWCP,  any 
request  for  the  presentation  of  oral 


argument  or  evidence,  and  any  request 
for  a  certification  of  questions 
concerning  professional  medical 
standards,  medical  ethics  or  medical 
regulation  for  an  advisory  opinion  from 
a  competent  recognized  professional 
organization  or  federal,  state  or  local 
regulatory  body.  The  Chief 
Administrative  Law  Judge  of  the 
Department  of  Labor  will  assign  the 
matter  for  an  expedited  hearing,  and  the 
administrative  law  judge  assigned  to  the 
matter  will  consider  the  request  for 
hearing,  act  on  all  requests  therein,  and 
issue  a  Notice  of  Hearing  and  Hearing 
Schedule  for  the  conduct  of  the  hearing. 
To  the  extent  appropriate,  proceedings 
before  the  administrative  law  judge  will 
be  governed  by  29  CFR  part  18.  At  the 
conclusion  of  the  hearing,  the 
administrative  law  judge  will  issue  a 
written  decision  and  serve  it  on  all 
parties  to  the  proceeding,  thefr 
representatives  and  OWCP.  An 
aggrieved  party  may,  within  30  days  of 
the  issuance  of  such  decision,  file  a 
petition  for  discretionary  review  with 
the  Director  for  Energy  Employees 
Occupational  Illness  Compensation  on 
one  or  more  of  the  following  grounds:  a 
finding  or  conclusion  of  material  fact  is 
not  supported  by  substantial  evidence;  a 
necessary  legal  conclusion  is  erroneous; 
the  decision  is  contrary  to  law  or  to  the 
duly  promulgated  rules  or  decisions  of 
OWCP;  a  substantial  question  of  law, 
policy,  or  discretion  is  involved;  or  a 
prejudicial  error  of  procedure  was 
committed.  If  a  petition  is  granted, 
review  will  be  limited  to  the  questions 
raised  by  the  petition,  and  a  petition  not 
granted  within  20  days  after  receipt  of 
the  petition  is  deemed  denied. 

After  completing  the  exclusion 
process,  OWCP  will  notify  all  district 
offices,  the  HCFA,  and  all  employees 
who  are  known  to  have  had  treatment, 
services  or  supplies  from  the  excluded 
provider  within  the  six-month  period 
immediately  preceding  the  order  of 
exclusion.  However,  OWCP  will  not 
refuse  to  reimburse  an  employee  for 
otherwise  reimbursable  medical 
treatment,  services  or  supplies  if  they 
were  rendered  in  an  emergency,  or  if  the 
employee  could  not  reasonably  have 
been  expected  to  have  known  of  the 
exclusion.  When  an  employee  is 
notified  that  his  or  her  attending 
physician  has  been  excluded,  OWCP 
will  provide  the  employee  with  an 
opportunity  to  select  a  new  attending 
physician.  An  excluded  provider  may 
apply  for  reinstatement  one  year  after 
the  exclusion,  unless  the  order  provides 
for  a  shorter  period.  An  application  for 
reinstatement  must  be  addressed  to  the 


Director  for  Energy  Employees 
Occupational  Illness  Compensation,  and 
contain  a  statement  of  the  basis  for  the 
application.  The  Director  for  Energy 
Employees  Occupational  Illness 
Compensation  vdll  only  order 
reinstatement  where  reinstatement  is 
clearly  consistent  with  the  goal  of  this 
subpart  to  protect  the  EEOICPA  program 
against  fraud  and  abuse.  To  satisfy  this 
requirement  the  provider  will  have  to 
provide  reasonable  assurances  that  the 
basis  for  the  exclusion  will  not  be 
repeated.  v 

V.  Statutory  Authority 

Section  3611  of  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  provides  the  general 
statutory  authority,  which  Executive 
Order  13179  allocates  to  the  Secretary, 
to  prescribe  rules  and  regulations 
necessary  for  the  administration  and 
enforcement  of  the  Act.  Sections  3629 
and  3630  provide  specific  authority 
regarding  medical  treatment  and  care, 
including  determining  the 
appropriateness  of  charges.  The  Debt 
Collection  Act  of  1982,  as  amended, 
authorizes  imposition  of  interest  charges 
and  collection  of  debts  by  vnthholding 
funds  due  the  debtor. 

VI.  Executive  Order  12866 

This  rule  is  being  treated  as  a 
"significant  regulatory  action,"  within 
the  meaning  of  Executive  Order  12866. 
because  it  is  economically  significant,  as 
defined  in  section  3(f)(1)  of  E.O.  12866. 
The  payment  of  the  benefits  provided 
for  by  the  EEOICPA,  through  the 
program  administered  pursuant  to  this 
regulatory  action  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  However,  the  rule  will  not 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities, 
as  required  by  section  3(f)(1)  of  E.O. 
12866.  The  proposed  rule  is  also  a 
"significant  regulatory  action"  because 
it  meets  the  criteria  of  Section  3(0(4)  of 
that  Order  in  that  it  raises  novel  or  legal 
policy  issues  arising  out  of  the  legal 
mandate  established  by  the  EEOICPA. 

Based  upon  the  factors  and 
assumptions  set  forth  below,  DOL's 
estimate  of  the  aggregate  cost  of  benefits 
and  administrative  expenses  of  this 
regulatory  action  implementing  the 
EEOICPA  is,  in  millions  of  dollars 
(estimates  for  FY2003,  FY2004  and 
FY2005  are  preliminary  and  will  be 
reviewed  during  the  budget  formulation 
process): 
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FY2001 

FY2002 

FY2003 

FY2004 

FY2005 

$50 
358 

$136 
597 

$100 
477 

$55 
253 

$50 

Benefits                 

??? 

The  Department's  estimate  of  the 
benefits  to  be  paid  pursuant  to  the 
EEOICPA  and  of  its  administrative  costs 
of  providing  those  benefits  is  based  on 
data  collected  from  other  Federal 
agencies,  assiunptions  regarding  the 
incidence  of  cancer,  berylliiun  disease 
and  silicosis  in  the  covered  population, 
life  expectancy  tables,  and  its 
experience  in  estimating  administrative 
and  medical  costs  of  workers' 
compensation  programs.  Specifically, 
benefit  estimates  for  cancer  claims  are 
based  on  figures  provided  by  DOE 
concerning  the  number  of  DOE/ 
contractor  employees,  known  cancer 
incidence  and  survival  rates  in  the 
general  population  obtained  from  the 
National  Cancer  Institute.  Based  on  the 
niunber  of  claims  likely  to  be  accepted, 
the  cost  of  lum{>-siun  payments  to  these 
claimants  is  relatively  easily 
determined.  These  benefit  estimates 
further  reflect  contemplated  medical 
costs  of  $1500  per  year  for  90%  of  the 
covered  claimants,  while  the  remaining 
10%  incur  $125,000  medical  costs  for 
the  year  because  they  are  undergoing 
intensive  in-hospital  medical  treatment. 

Benefits  estimates  for  beryllium 
exposure  are  based  on  known  incidence 
rates,  known  numbers  of  claimants  with 
beryllium  disease,  exposed  population 
figines  (all  of  which  were  obtained  from 
DOE),  and  medical  costs  of  $3000  per 
year  for  beryllium  sensitivity,  $4000  per 
year  for  mild  chronic  beryllium  disease, 
and  $9000  per  year  for  more  severe 
chronic  beryllium  disease.  Benefit 
estimates  for  silicosis  are  based  upon 
figines  obtained  fit)m  DOE  concerning 
the  number  of  exposed  employees  and 
the  expected  incidence  of  silicosis,  and 
medical  costs  of  $4000  per  year.  Benefit 
estimates  for  the  claims  based  upon 
receipt  of  an  award  by  uranium 
employees  pursuant  to  §  5  of  the 
Radiation  Exposure  Compensation  Act 
are  based  on  figures  for  the  number  of 
claims  provided  by  EKDJ,  and  $4000  per 
year  in  medical  costs. 

Because  the  statute  provides  benefits 
for  covered  workers  and  their  survivors 
who  were  exposed  to  radiation, 
beryllium  and  silica  during  a  period  of 
almost  60  years,  an  assumption  was 
made  that  DOL  would  receive 
thousands  of  claims  in  the  initial  few 
years  after  the  effective  date  of  the 
statute,  and  that  the  number  of  claims 
would  decrease  substantially  after  the 
first  few  years.  Administrative  cost 


estimates  were  developed  based  upon 
DOL's  experience  in  administering  other 
workers'  compensation  programs,  using 
calculations  of  the  number  of  incoming 
claims  and  forecasting  the  necessary 
full-time  equivalents  and  other 
resoinces  necessary  to  efficiently 
administer  the  program. 

No  more  extensive  economic  impact 
analysis  is  necessary  because  the 
regulatory  action  only  addresses  the 
transfer  of  funds  from  the  federal 
government  to  individuals  who  qualify 
under  the  EEOICPA  and  to  providers  of 
medical  services  in  that  program.  This 
regulatory  action  has  no  affect  on  the 
functioning  of  the  economy  and  private 
markets,  on  the  health  emd  safety  of  the 
general  population,  or  on  the  natural 
environment.  In  addition,  because  this 
regulation  implements  a  statutory 
mandate,  there  are  no  feasible 
alternatives  to  this  regulatory  action. 
Finally,  to  the  extent  that  policy  choices 
have  been  made  in  interpreting  the 
statutory  terms,  those  choices  have  no 
significant  impact  on  the  cost  of  this 
regulatory  action.  Such  policy  choices 
may  affect  who  is  entitled  to  receive 
benefits  (as  in  the  case  of  potential 
survivors),  but  will  not  have  a 
significant  impact  on  the  number  of 
eligible  recipients  or  the  level  of 
benefits  to  which  they  are  entitled. 

OMB  has  reviewed  the  rule  for 
consistency  with  the  President's 
priorities  and  the  principles  set  forth  in 
E.0. 12866. 

Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

As  required  by  Congress  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et 
seq.),  the  Department  will  report  to 
Congress  promulgation  of  this  rule  prior 
to  its  effective  date.  The  report  will  state 
that  the  Department  has  concluded  that 
this  rule  is  a  "major  riile"  because  it 
will  likely  result  in  an  aimual  effect  on 
the  economy  of  $100  million  or  more. 

Vm.  Unfunded  Mandates  Reform  Act 
of 1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531  et 
seq.)  directs  agencies  to  assess  the 
effects  of  Federal  regulatory  actions  on 
State,  local,  and  tribal  governments,  and 
the  private  sector,  "other  than  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law."  For  purposes  of  the  Unfunded 


Mandates  Reform  Act,  this  rule  does  not 
include  any  Fedefal  mandate  that  may 
resiUt  in  increased  annual  expenditiues 
in  excess  of  $100  million  by  State,  local 
or  tribal  governments  in  the  aggregate, 
or  by  the  private  sector. 

IX.  Regulatory  Flexibility  Act 

The  Department  believes  that  this 
interim  final  rule  will  have  "no 
significant  economic  impact  upon  a 
substantial  niunber  of  small  entities" 
within  the  meaning  of  the  RFA.  The 
provisions  of  this  rule  applying  cost 
control  measiues  to  payments  for 
medical  expenses  are  the  only  ones  that 
may  have  a  monetary  effect  on  small 
businesses.  That  effect  will  not  be 
significant  for  a  substantial  niunber  of 
those  businesses,  however,  for  no  single 
business  will  bill  a  significant  amoimt 
to  owe?  for  EEOICPA-related  services, 
and  the  effect  on  those  bills  which  are 
submitted,  while  a  worthwhile  savings 
for  the  Government  in  the  aggregate, 
will  be  not  be  significant  for  individual 
businesses  affected. 

The  cost  containment  provisions  are: 
(1)  a  set  schedule  of  maximum 
allowable  fees  for  professional  medical 
services;  (2)  a  set  schedule  for  payment 
of  pharmacy  bills;  and  (3)  a  prospective 
payment  system  for  hospital  inpatient 
services.  TTie  methodologies  used  for 
the  first  two  of  these  provisions  are 
explained  in  the  text  of  the  preamble  to 
this  interim  final  rule,  which  essentially 
adopts  payment  systems  that  are 
commonplace  in  the  industry.  Their 
adoption  by  OWCP  for  use  in 
connection  with  its  administration  of 
the  EEOICPA  program  will  therefore 
result  in  efficiencies  for  the  Government 
and  providers.  The  Government  will 
benefit  because  OWCP  did  not  develop 
new  cost  containment  measines,  but 
rather  adopted  existing  and  well- 
recognized  measines  that  were  already 
in  place.  The  providers  benefit  because 
submitting  a  bill  and  receiving  a 
payment  will  be  almost  the  same  as 
submitting  it  to  Medicare,  a  program 
with  which  they  are  already  familiar 
and  have  existing  systems  in  place  for 
billing — they  will  not  have  to  incur 
unnecessary  administrative  costs  to 
learn  a  new  process  because  the 
EEOICPA  bill  process  will  not  be  readily 
distinguishable  from  the  Medicare 
process.  Similarly,  pharmacies  are  used 
to  billing  through  clearing  houses  and 
having  their  charges  subject  to  limits  by 
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private  insurers.  By  adopting  the 
uniform  billing  statement  and  a  familiar 
cost  control  methodology,  OWCP  has 
kept  close  to  the  billing  environment 
with  which  pharmacies  are  already 
familiar.  The  methods  chosen,  therefore, 
represent  systems  familiar  to  the 
providers.  The  third  of  these  three 
provisions  will  not  have  an  effect  on  a 
substantial  number  of  "small  entities" 
under  SB  A  standards,  since  most 
hospitals  providing  services  for 
EEOlCPA-covered  conditions  will  have 
annual  receipts  that  exceed  the  set 
maximiun. 

The  implementation  of  these  cost 
containment  methods  will  have  no 
significant  effect  on  any  single  medical 
professional  or  pharmacy  since  they  are 
already  used  by  Medicare,  CHAMPUS, 
and  the  Departments  of  Labor  and 
Veterans  Affairs,  among  Government 
entities,  and  by  private  insurance 
carriers.  In  actual  terms,  the  amount  by 
which  these  provider  bills  might  be 
reduced  will  not  have  a  significant 
impact  on  any  one  small  entity  since 
these  charges  are  ourently  being 
processed  by  other  payers  applying 
similar  cbst  containment  provisions. 
The  costs  to  providers  whose  charges 
may  be  reduced  also  will  be  relatively 
small  because  EEOICPA  bills  simply 
will  not  represent  a  large  share  of  any 
single  provider's  total  business.  Since 
the  small  universe  of  potential 
claimants  is  spread  across  the  United 
States  and  this  bill  processing  system 
will  cover  only  those  employees  who 
have  sustained  a  covered  illness  and 
require  medical  treatment  on  or  after 
July  31,  2001  (out  of  the  projected  total 
of  23,201  claims  the  Department 
estimates  it  will  accept  over  the  next 
five  years,  only  about  14,000  of  these 
will  involve  payment  for  medical 
treatment),  the  number  of  bills 
submitted  by  any  one  small  entity 
which  may  be  subject  to  these 
provisions  is  likely  to  be  very  small. 
Therefore,  the  "cost"  of  this  rule  to  any 
one  pharmacy  or  medical  professional 
will  be  negligible.  On  the  other  hand, 
OWCP  will  see  substantial  aggregate 
cost  savings  that  will  benefit  both 
OWCP  (by  strengthening  the  integrity  of 
the  program)  and  the  taxpayers  to  whom 
the  ultimate  costs  of  the  program  are 
eventually  charged  through 
appropriations. 

The  Assistant  Secretary  for 
Employment  Standards  has  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  inipact 
on  a  substantial  niunber  of  small 
entities.  The  factual  basis  for  this 
certification  has  been  provided  above. 


Accordingly,  no  regulatory  impact 
analysis  is  required. 

X.  Executive  Order  12988  (Qvil  Justice) 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12988,  Civil  Justice  Reform  and 
will  not  imduly  binden  the  Federal 
court  system.  While  the  EEOICPA  does 
not  provide  any  specific  procedures 
claimants  must  follow  in  order  to  seek 
review  of  decisions  on  their  claims, 
substantial  niunbers  of  claimants  will 
likely  seek  review  of  adverse  decisions 
in  the  United  States  district  courts 
pursuant  to  the  Administrative 
Procedure  Act.  This  regulation  should 
minimize  the  burden  placed  upon  the 
courts  by  litigation  seeking  to  challenge 
decisions  imder  EEOICPA  by  providing 
claimants  an  opportunity  to  seek 
administrative  review  of  adverse 
decisions  and  by  providing  a  clear  legal 
standard  for  affected  conduct.  It  has 
been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

XI.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
"federalism  implications."  The  rule 
does  not  "have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Xn.  Executive  Order  13045  (Protection 
of  Children  From  Environmental, 
Health  Risks  and  Safiety  Risks) 

In  accordance  with  Executive  Order 
13045.  OWCP  has  evaluated  the 
environmental  health  and  safety  effects 
of  this  rule  on  children.  The  agency  has 
determined  that  the  final  rule  will  have 
no  effect  on  children. 

Xm.  Submission  to  Congress  and  the 
General  Accounting  Office 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  the  Department  will 
submit  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  a  report 
regarding  the  issuance  of  this  final  rule 
prior  to  the  effective  date  set  forth  at  the 
outset  of  this  notice.  The  report  will 
note  that  this  rule  constitutes  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

XIV.  Catalog  of  Federal  Domestic 
Assistance  Number 

This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 


List  of  Subjects 

20  CFR  Part  1      ~~ 

Administrative  practice  and 
procedure,  Claims,  Government 
Employees,  Labor,  Workers' 
Compensation. 

20  CFR  Part  30 

Administrative  practice  and 
procedure.  Cancer,  Claims,  Kidney 
Diseases,  Leukemia,  Lung  Diseases, 
Miners,  Radioactive  Materials,  Tort 
claims,  Undergroimd  mining,  Uraniiun, 
Workers'  Compensation. 

Text  of  the  Rule 

For  the  reasons  set  forth  in  the 
preamble,  20  CFR  Chapter  1  is  amended 
as  follows: 

Subchapter  A— Organization  and 
Procedures 

1.  Part  1  is  revised  to  read  as  follows: 

PART  1— PERFORMANCE  OF 
FUNCTIONS  UNDER  THIS  CHAPTER 

Sec. 

1 . 1  Under  what  authority  was  the  Office  of 
Workers'  Compensation  Programs 
established? 

1.2  What  functions  are  assigned  to  OWCP? 

1.3  What  rules  are  contained  in  this 
chapter? 

1 .4  Where  are  other  rules  concerning  OWCP 
functions  found? 

1.5  When  was  the  former  Bureau  of 
Employees'  Compensation  abolished? 

1 .6  How  were  many  of  OWCP's  current 
functions  administered  in  the  past? 

Authority:  5  U.S.C.  301,  8145.  8149 
(Reorganization  Plan  No.  6  of  1950, 15  PR 
3174,  64  Sut.  1263);  Executive  Order  13179, 
65  FR  77487,  3  CFR,  2000  Comp.,  p.  321; 
Secretary  of  Labor's  Order  No.  13-71,  36  FR 
8155;  Employment  Standards  Order  No.  2- 
74,  39  FR  34722. 

§  1.1    Under  what  authority  was  the  Office 
of  Wortiers'  Compensation  Programs 
established? 

The  Assistant  Secretary  of  Labor  for 
Employment  Standards,  by  authority 
vested  in  him  by  the  Secretary  of  Labor 
in  Secretary's  Order  No.  13-71,  36  FR 
8755,  established  in  the  Employment 
Standards  Administration  an  Office  of 
Workers'  Compensation  Programs 
(OWCP)  by  Employment  Standards 
Order  No.  2-74,  39  FR  34722.  The 
Assistant  Secretary  subsequentiy 
designated  as  the  head  thereof  a  Deputy 
Assistant  Secretary  for  Workers' 
Compensation  Programs  who,  imder  the 
general  supervision  of  the  Assistant 
Secretary,  administers  the  programs 
assigned  to  that  Office  by  the  Assistant 
Secretary. 
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§  1 .2    What  functions  are  assigned  to 
OWCP? 

The  Assistant  Secretary  has  delegated 
authority  and  assigned  responsibility  to 
the  Deputy  Assistant  Secretary  for 
Workers'  Compensation  Programs  for 
the  Department  of  Labor's  programs 
under  the  following  statutes: 

(a)  The  Federal  Employees' 
Compensation  Act,  as  amended  and 
extended  (5  U.S.C.  8101  et  seq.),  except 
5  U.S.C.  8149  as  it  pertains  to  the 
Employees'  Compensation  Appeals 
Board. 

(b)  The  War  Hazards  Compensation 
Act  (42  U.S.C.  1701  etseq.). 

(c)  The  War  Claims  Act  (50  U.S.C. 
App.  2003). 

(d)  The  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act,  Title  XXXVI  of  the  Floyd 
D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001, 
Pub.  L.  106-398  (114  Stat.  1654, 1654A- 
1231),  except  activities,  pursuant  to 
Executive  Order  13179  ("Providing 
Compensation  to  America's  Nuclear 
Weapons  Workers")  of  December  7, 
2000,  assigned  to  the  Secretary  of  Health 
and  Human  Services,  the  Secretary  of 
Energy  and  the  Attorney  General. 

(e)  The  Longshore  and  Harbor 
Workers'  Compensation  Act,  as 
amended  and  extended  (33  U.S.C.  901  et 
seq.),  except:  33  U.S.C.  919(d)  with 
respect  to  administrative  law  judges  in 
the  Office  of  Administrative  Law  Judges; 
33  U.S.C.  921(b)  as  it  pertains  to  the 
Benefits  Review  Board;  and  activities, 
pursuant  to  33  U.S.C.  941,  assigned  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

(f)  The  Black  Lung  Benefits  Act,  as 
amended  (30  U.S.C.  901  et  seq.). 

§  1 .3    Wttat  rules  are  contained  in  this 
chapter? 

The  rules  in  this  chapter  are  those 
governing  the  OWCP  functions  under 
the  Federal  Employees'  Compensation 
Act,  the  War  Hazards  Compensation 
Act,  the  War  Claims  Act  and  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act. 

§1.4    Wl>ere  are  other  rules  concerning 
OWCP  functions  found? 

(a)  The  rules  of  the  OWCP  governing 
its  functions  under  the  Longshore  and 
Harbor  Workers'  Compensation  Act  and 
its  extensions  are  set  forth  in  subchapter 
A  of  chapter  VI  of  this  title. 

(b)  The  rules  of  the  OWCP  governing 
its  functions  under  the  Black  Limg 
Benefits  Act  program  are  set  forth  in 
subchapter  B  of  chapter  VI  of  this  title. 

(c)  The  rules  and  regulations  of  the 
Employees'  Compensation  Appeals 
Board  are  set  forth  in  chapter  fv  of  this 
title. 


(d)  The  rules  and  regulations  of  the 
Benefits  Review  Board  are  set  forth  in 
Chapter  Vn  of  this  title. 

§  1 .5    When  was  the  former  Bureau  of 
Employees'  Compensation  abolished? 

By  Secretary  of  Labor's  Order  issued 
September  23, 1974,  39  FR  34723, 
issued  concurrently  with  Employment 
Standards  Order  2-74,  39  FR  34722,  the 
Secretary  revoked  the  prior  Secretary's 
Order  No.  18-67,  32  FR  12979,  which 
had  delegated  authority  and  assigned 
responsibility  for  the  various  workers' 
compensation  programs  eniunerated  in 
§  1.2,  except  the  Black  Limg  Benefits 
program  and  the  Energy  Employees 
Occupational  Illness  Compensation 
program  not  then  in  existence,  to  the 
Director  of  the  former  Bureau  of 
Employees'  Compensation. 

§  1 .6    How  were  many  of  OWCP's  current 
functions  administered  In  tf>e  past? 

(a)  Administration  of  the  Federal 
Employees'  Compensation  Act  and  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  was  initially  vested 
in  an  independent  establishment  known 
as  the  U.S.  Employees'  Compensation 
Commission.  By  Reorganization  Plan 
No.  2  of  1946  (3  CFR  1943-1949  Comp.. 
p.  1064;  60  Stat.  1095,  effective  Jidy  16, 
1946),  the  Commission  was  abolished 
and  its  functions  were  transferred  to  the 
Federal  Security  Agency  to  be 
performed  by  a  newly  created  Bureau  of 
Employees'  Compensation  within  such 
Agency.  By  Reorganization  Plan  No.  19 
of  1950  (15  FR  3178,  64  Stat.  1263)  said 
Bureau  was  transferred  to  the 
Department  of  Labor  (DOL),  and  the 
audiority  formerly  vested  in  the 
Administrator,  Federal  Secxirity  Agency, 
was  vested  in  the  Secretary  of  Labor.  By 
Reorganization  Plan  No.  6  of  1950  (15 
FR  3174,  64  Stat.  1263).  the  Secretary  of 
Labor  was  authorized  to  make  from  time 
to  time  such  provisions  as  he  shall  deem 
appropriate,  authorizing  the 
performance  of  any  of  his  functions  by 
any  other  officer,  agency,  or  employee  of 
the  DOL. 

(b)  In  1972,  two  separate 
organizational  units  were  established 
within  the  Bureau:  an  Office  of 
Workmen's  Compensation  Programs  (37 
FR  20533)  and  an  Office  of  Federal 
Employees'  Compensation  (37  FR 
22979).  In  1974,  these  two  units  were 
abolished  and  one  organizational  unit, 
the  Office  of  Workers'  Compensation 
Programs  (OWCP),  was  established  in 
lieu  of  the  Bureau  of  Employees' 
Compensation  (39  FR  34722). 

2.  Subchapter  C  consisting  of  Part  30 
is  added  to  read  as  follows: 


Sut>chapter  C — Energy  Employees 
Occupational  Illness  Compensation 
Program  Act 

PART  30— CLAIMS  FOR 
COMPENSATION  UNDER  THE 
ENERGY  EMPLOYEES 
OCCUPATIONAL  ILLNESS 
COMPENSATION  PROGRAM  ACT 

Subpart  A — General  Provisions 
Introduction 

Sec. 

30.0  What  are  the  provisions  of  the 
EEOICPA,  in  general? 

30.1  What  rules  govern  the  administration 
of  the  EEOICPA  and  this  chapter? 

30.2  In  general,  how  have  the  tasks 
associated  with  the  administration  of  the 
EEOICPA  claims  process  been  assigned? 

30.3  What  do  these  regulations  contain? 

Definitions 

30.5  -  What  are  the  dehnitions  used  in  this 
part? 

Information  in  Program  Records 

30.10  Are  all  OWCP  records  relating  to 
claims  filed  under  the  EEOICPA 
considered  confidential? 

30.11  Who  maintains  custody  and  control 
of  claim  records? 

30.12  What  process  is  used  by  a  person  who 
wants  to  obtain  copies  of  or  amend 
EEOICPA  claim  records? 

Rights  and  Penalties 

30.15  May  EEOICPA  benefits  be  assigned  or 
transferred? 

30.16  What  penalties  may  be  imposed  in 
connection  with  a  claim  under  the 
EEOICPA? 

30.17  Is  a  beneficiary  who  defrauds  the 
government  in  connection  with  a  claim 
for  benefits  still  entitled  to  those 
benefits? 

Subpart  B — Filing  Claims;  Evidence  and 
Burden  of  Proof;  Special  Procedures  for 
Certain  Cancer  Claims 

Claims  for  Occupational  Illness — Employee 
or  Survivor's  Actions 

30.100  In  general,  how  does  an  employee 
file  for  benefits? 

30.101  In  general,  how  is  a  survivor's  claim 
filed? 

30.102  How  does  a  claimant  make  sure  the 
OWCP  has  the  evidence  necessary  to 
process  the  claim? 

Claims  for  Occupational  Illness — Actions  of 
DOE 

30.105  What  must  DOE  do  after  an 
employee  files  a  claim  for  an 
occupational  illness? 

30.106  What  should  DOE  do  when  an 
employee  with  a  claim  for  an 
occupational  disease  dies? 

EvfHence  and  Burden  of  Proof 

30.110  Who  is  entitled  to  compensation 
under  the  Act? 

30.111  What  is  the  claimant's  responsibility 
with  respect  to  burden  of  proof, 
production  of  documents,  presumptions, 
and  affidavits? 
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:l).112    What  are  the  requirements  for 
written  medical  documentation, 
contemporaneous  records,  and  other 
records  or  documents? 

Special  Procedures  for  Certain  Cancer 
Claims 

30.115     What  does  OWCP  do  once  it 

determines  that  a  covered  employee  who 
is  not  a  member  of  the  Special  Exposure 
Cohort  (or  a  survivor  of  such  an 
employee)  has  established  that  he  or  she 
contracted  cancer  under  §  30.211(b)? 

Subpart  C— Eligibility  Crtteria 

General  Provisions 

30.200    What  is  the  scope  of  this  subpart? 

Eligibility  Criteria  for  Claims  Relating  to 
Covered  Beryllium  Illness 

30.205  What  are  the  criteria  for  eligibility 
for  benefits  relating  to  covered  beryllium 
illness? 

30.206  How  does  a  claimant  prove  that  the 
employee  was  a  "covered  beryllium 
employee"  exposed  to  beryllium  dust, 
particles  or  vapor  in  the  performance  of 
duty? 

30.207  How  does  a  claimant  prove 
diagnosis  of  a  covered  beryllium  disease? 

Eligibility  Criteria  for  Claims  Relating  to 
Cancer 

30.210  What  are  the  criteria  for  eligibility 
for  benefits  relating  to  cancer? 

30.211  How  does  a  claimant  establish  that 

I  the  employee  has  or  had  contracted 

I I  cancer? 

30.212  How  does  a  claimant  establish  that 
the  cancer  was  at  least  as  likely  as  not 
related  to  the  employment  at  the  DOE 
facility  or  the  atomic  weapons  employer 
facility? 

213    How  does  a  claimant  establish  that 
the  employee  is  a  member  of  the  Special 
Exposure  Cohort? 
^0.214    How  does  a  claimant  establish  that 
the  employee  has  been  diagnosed  with 
cancer  or  has  sustained  a  consequential 
injury,  illness  or  disease? 

Eligibility  Criteria  for  Chronic  Silicosis 

30.215  What  are  the  criteria  for  eligibility 
for  benefits  relating  to  chronic  silicosis? 

30.216  How  does  a  claimant  prove  exposure 
to  silica  in  the  performance  of  duty? 

30.217  How  does  a  claimant  prove  the 
covered  employee's  diagnosis  of  chronic 

I  j    silicosis? 

Eligibility  of  Certain  Uranium  Employees 

30.220    What  are  the  criteria  for  eligibility 
for  benefits  for  certain  uranium 
employees? 

Subpart  D— Adjudicatory  Process 

30.300     What  process  will  OWCP  use  to 
I    decide  claims  and  to  provide  for 
'      administrative  review  of  those  decisions? 

Recommended  Decisions  on  Claims 

30.305    How  does  OWCP  determine 

entitlement  to  EEOICPA  compensation? 

3Q.306     What  does  the  recommended 
decision  contain? 

30.307    To  whom  is  the  recommended 
decision  sent? 


Hearings  and  Final  Decisions  on  Claims 

30.310  How  does  a  claimant  object  to  a 
recommended  decision  on  a  claim? 

30.31 1  What  acUon  will  the  FAB  take  if  the 
claimant  does  not  file  objections  to  the 
recommended  decision? 

30.312  What  action  will  the  FAB  take  if  the 
claimant  files  objections  but  does  not 
request  a  hearing? 

30.313  How  is  a  review  of  the  written 
record  conducted? 

30.314  How  is  a  hearing  conducted? 

30.315  May  a  claimant  postpone  a  hearing? 

30.316  How  does  the  FAB  issue  a  final 
decision  on  a  claim? 

30.317  Can  the  FAB  request  a  further 
response  from  the  claimant  or  remand  a 
claim  to  the  district  office? 

30.318  Can  the  FAB  review  a  determination 
by  HHS  with  respect  to  an  employee's 
dose  reconstruction? 

30.319  May  a  claimant  request 
reconsideration  of  a  decision  to  the  FAB? 

Modification 

30.320  Can  a  final  decision  be  modified 
once  the  period  for  requesting 
reconsideration  has  expired? 

Subpart  E— Medical  and  Related  Benefits 

Medical  Treatment  and  Related  Issues 

30.400  What  are  the  basic  rules  for 
obtaining  medical  care? 

30.401  What  are  the  special  rules  for  the 
services  of  chiropractors? 

30.402  Wha^  are  the  special  rules  for  the 
services  of  clinical  psychologists? 

30.403  Will  OWCP  pay  for  the  services  of 
an  attendant? 

30.404  Will  OWCP  pay  for  transportation  to 
obtain  medical  treatment? 

30.405  After  selecting  a  treating  physician, 
may  an  employee  choose  to  be  treated  by 
another  physician  instead? 

30.406  Are  there  any  exceptions  to  these 
procedures  for  obtaining  medical  care? 

Directed  Medical  Examinations 

30.410  Can  OWCP  require  an  employee  to 
be  examined  by  another  physician? 

30.41 1  What  happens  if  the  opinion  of  the 
physician  selected  by  OWCP  differs  from 
the  opinion  of  the  physician  selected  by 
the  employee? 

30.412  who  pays  for  second  opinion  and 
referee  examinations? 

Medical  Reports 

30.415  What  are  the  requirements  for 
medical  reports? 

30.416  How  and  when  should  the  medical 
report  be  submitted? 

30.417  What  additional  medical 
information  may  OWCP  require  to 
support  continuing  payment  of  benefits? 

Medical  Bills 

30.420  How  are  medical  bills  submitted? 

30.421  What  are  the  time  frames  for 
submitting  bills? 

30.422  If  OWCP  reimburses  an  employee 
only  partially  for  a  medical  expense, 
must  the  provider  refund  the  balance  of 
the  amount  paid  to  the  employee? 


Subpart  F— Survivors;  Payments  and 
Offsets;  Overpayments 

Survivors 

30.500  What  special  statutor>'  definitions 
apply  to  survivors  under  the  EEOICPA? 

30.501  How  will  OWCP  apply  that  order  of 
precedence  to  determine  what  survivors 
are  entitled  to  receive  under  the 
EEOICPA? 

30.502  When  is  entitlement  for  survivors 
determined  for  purposes  of  EEOICPA? 

Payment  of  Gaims  and  Offiwt  for  Certain 
Payments 

30.505  What  are  the  procedures  for 
payment  of  claims? 

30.506  What  compensation  will  be 
provided  to  claimants  who  only  establish 
berylUum  sensitivity? 

30.507  What  is  beryllium  sensitivity 
monitoring? 

Overpayments 

30.510  How  does  OWCP  notify  an 
individual  of  a  payment  made  on  a 
claim? 

30.511  What  is  an  "overpayment"  for 
purposes  of  the  EEOICPA? 

30.512  How  does  OWCP  determine  that  a 
beneficiary  owes  a  debt  as  the  result  of 
the  creation  of  an  overpayment? 

30.513  How  are  overpayments  collected? 

Subpart  G— Special  Provisions 
Representation 

30.600  May  a  claimant  designate  a 
representative? 

30.601  Who  may  serve  as  a  representative? 

30.602  Who  is  responsible  for  paying  the 
representative's  fee? 

Third  Party  Uability 

30.605  What  rights  does  the  United  States 
have  upon  payment  of  compensation 
under  the  EEOICPA? 

30.606  Under  what  circumstances  must  a 
recovery  of  money  or  other  property  in 
connection  with  an  illness  for  which 
benefits  are  payable  under  the  EEOICPA 
be  reported  to  OWCP? 

30.607  How  is  a  structured  settlement  (that 
is,  a  settlement  providing  for  receipt  of 
funds  over  a  specified  period  of  time) 
treated  for  purposes  of  refmrting  the 
recovery? 

30.608  How  does  the  United  States 
calculate  the  amount  to  which  it  is 

'  subrogated? 

30.609  Is  a  settlement  or  judgment  received 
as  a  result  of  allegations  of  medical 
malpractice  in  treating  an  illness  covered 
by  the  EEOICPA  a  recovery  that  must  be 
reported  to  OWCP? 

30.610  Are  payments  to  an  employee  or 
eligible  surviving  beneficiary  as  a  result     v 
of  an  insurance  policy  which  the 
employee  or  eligible  surviving 
beneficiary  has  purchased  a  recovery 

that  must  be  reported  to  OWCP? 

30.61 1  If  a  settlement  or  judgment  is 
received  for  more  than  one  medical 
condition,  can  the  amount  paid  on  a 
single  EEOICPA  claim  be  attributed  to 
different  conditions  for  piuposes  of 
calculating  the  amount  to  which  the 
United  States  is  subrogated? 
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Election  of  Remedy  Against  Beryllium 
Vendors  and  Atomic  Weapons  Employers 

30.615  Can  a  claimant  receive  benefits 
under  the  EEOICPA  if  he  or  she  filed  a 
tort  suit  against  either  a  beryllium 
vendor  or  an  atomic  weapons  employer 
on  or  prior  to  October  30,  2000? 

30.616  Can  a  claimant  receive  benefits 
under  the  EEOICPA  if  he  or  she  filed  a 
tort  suit  against  either  a  beryllium 
vendor  or  an  atomic  weapons  employer 
after  October  30,  2000? 

30.617  How  will  OWCP  ascertain  whether  a 
claimant  filed  a  tort  suit  against  either  a 
beryllium  vendor  or  an  atomic  weapons 
employer  and  whether  such  claimant  is 
entitled  to  benefits  under  the  EEOICPA? 

Subpart  H — Information  for  Medical 
Providers 

Medical  Records  and  Bills 

30.700  What  kind  of  medical  records  must 
providers  keep? 

30.701  How  are  medical  bills  to  be 
submitted? 

30.702  How  should  an  employee  prepare 
and  submit  requests  for  reimbursement 
for  medical  expenses,  transportation 
costs,  loss  of  wages,  and  incidental 
expenses? 

30.703  What  are  the  time  Umitations  on 
OWCP's  payment  of  bills? 

Medical  Fee  Schedule 

30.705  What  services  are  covered  by  the 
OWCP  fee  schedule? 

30.706  How  are  the  maximum  fees  defined? 

30.707  How  are  payments  for  particular 
services  calculated? 

30.708  Does  the  fee  schedule  apply  to  every 
kind  of  procedure? 

30.709  How  are  payments  for  medicinal 
drugs  determined? 

30.710  How  are  payments  for  inpatient 
medical  services  determined? 

30.711  When  and  how  are  fees  reduced? 

30.712  If  OWCP  reduces  a  fee,  may  a 
provider  request  reconsideration  of  the 
reduction? 

30.713  If  OWCP  reduces  a  fee,  may  a 
provider  bill  the  employee  for  the 
balance? 

Exclusion  of  Providers 

30.715  What  are  the  grounds  for  excluding 
a  provider  for  payment  under  this  part? 

30.716  What  will  cause  OWCP  to 
automatically  exclude  a  physician  or 
other  provider  of  medical  services  and 
supplies? 

30.717  When  are  OWCP's  exclusion 
procedures  initiated? 

30.718  How  is  a  provider  notified  of 
OWCP's  intent  to  exclude  him  or  her? 

30.719  What  requirements  must  the 
provider's  reply  and  OWCP's  decision 
meet? 

30.720  How  can  an  excluded  provider 
request  a  hearing? 

30.721  How  are  hearings  assigned  and 
scheduled? 

30.722  How  are  advisory  opinions 
obtained? 

30.723  How  will  the  administrative  law 
judge  conduct  the  hearing  and  issue  the 
recommended  decision? 


30.724  How  can  a  party  request  review  by 
OWCP  of  the  achninistrative  law  judge's 
recommended  decision? 

30.725  What  are  the  effects  of  non- 
automatic  exclusion? 

30.726  How  can  an  excluded  provider  be 
reinstated? 

Authority:  5  U.S.C.  301;  Executive  Order 
13179,  65  FR  77487,  3  CFR,  2000  Comp..  p. 
321. 

Subpart  A— General  Provisions 

Introduction 

§  30.0    What  are  the  provisions  of  ttie 
EEOICPA,  in  general? 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act 
(EEOICPA).  Pub.  L.  106-398  (114  Stat. 
1654,  1654A-1231),  provides  for  the 
payment  of  compensation  benefits  to 
covered  employees  and,  where 
applicable,  survivors  of  such  employees, 
of  the  United  States  Department  of 
Energy,  its  predecessor  agencies  and 
certain  of  its  contractors  and 
subcontractors.  It  also  provides  for  the 
payment  of  compensation  to  certain 
persons  already  foimd  eligible  for 
benefits  imder  section  5  of  the  Radiation 
Exposure  Compensation  Act  (42  U.S.C. 
2210  note)  and,  where  applicable, 
survivors  of  such  employees.  The 
regulations  in  this  part  describe  the 
rules  for  filing,  processing,  and  paying 
claims  for  benefits  imder  the  EEOICPA. 

(a)  The  EEOICPA  provides  for  the 
payment  of  either  monetary 
compensation  for  the  disability  of  a 
covered  employee  due  to  an 
occupational  illness  or  for  monitoring 
for  beryllium  sensitivity,  as  well  as  for 
medical  and  related  benefits  for  such 
illness. 

(b)  All  types  of  benefits  and 
conditions  of  eligibility  listed  in  this 
section  are  subject  to  the  provisions  of 
the  EEOICPA  and  of  this  part. 

§  30.1     What  rules  govern  the 
administration  of  ttie  EEOICPA  and  this 
chapter? 

In  accordance  with  the  EEOICPA  and 
E.0. 13179,  the  Secretary  of  Labor  has 
delegated  the  primary  responsibility  for 
administering  the  EEOICPA,  except  for 
those  activities  assigned  to  the  Secretary 
of  Health  and  Hiunan  Services,  the 
Secretary  of  Energy  and  the  Attorney 
General,  to  the  Assistant  Secretary  for 
Employment  Standards.  The  Assistant 
Secretary,  in  tiun,  has  delegated  the 
responsibility  for  administering  the 
EEOICPA  to  the  Deputy  Assistant 
Secretary  for  Workers'  Compensation 
Programs.  Except  as  otherwise  provided 
by  law,  the  Deputy  Assistant  Secretary 
for  Workers'  Compensation  Programs 
and  his  or  her  designees  have  the 
exclusive  authority  to  administer. 


interpret  and  enforce  the  provisions  of 
the  EEOICPA. 

§  30.2    In  general,  how  have  the  tasks 
associated  with  the  administration  of  the 
EEOICPA  claims  process  been  assigned? 

(a)  hi  E.O.  13179,  the  President 
assigned  various  tasks  associated  with 
the  administration  of  the  EEOICPA 
claims  process  among  the  Secretaries  of 
Labor,  Health  and  Human  Services  and 
Energy,  and  the  Attorney  General.  In 
light  of  the  fact  that  the  Secretary  of 
Labor  has  been  assigned  primary 
responsibility  for  administering  the 
EEOICPA,  almost  the  entire  claims 
process  is  within  the  exclusive  control 
of  OWCP.  This  means  that  claimants  file 
their  claims  with  OWCP,  and  OWCP  is 
responsible  for  granting  or  denying 
compensation  imder  the  Act  (see 
§§30.100,  30.101,  and  30.505  through 
30.513).  OWCP  also  provides  an 
administrative  review  process  for 
claimants  who  disagree  with  its 
recommended  and  final  adverse 
decisions  (see  §§  30.300  through 
30.320). 

(b)  However,  HHS  has  exclusive 
control  of  a  portion  of  the  claims 
process  involving  certain  cancer  claims, 
and  is  therefore  responsible  for 
providing  reconstructed  doses  for  these 
claims  (see  §  30.115).  HHS  is  also 
responsible  for  promulgating  regulations 
establishing  the  guidelines  that  will  be 
used  by  OWCP  to  assess  the  likelihood 
that  an  individual  with  cancer  sustained 
the  cancer  in  the  performance  of  duty 
(see  §  30.210).  DOE  and  DOJ  are 

-  responsible  for,  among  other  tasks, 
notifying  potential  claimants  and 
submitting  evidence  that  OWCP  deems 
necessary  for  its  adjudication  of  claims 
under  the  EEOICPA  (see  §§  30.105. 
30.106,  and  30.111). 

§  30.3    What  do  ttiese  regulations  contain? 

This  part  30  sets  forth  the  regulations 
governing  administration  of  all  claims 
filed  imder  the  EEOICPA,  except  to  the 
extent  specified  in  certain  provisions. 
Its  provisions  are  intended  to  assist 
persons  seeking  benefits  under  the 
EEOICPA,  as  well  as  personnel  in  the 
various  federal  agencies  and  the  DOL 
who  process  claims  filed  under  the 
EEOICPA  or  who  perform 
administrative  functions  with  respect  to 
the  EEOICPA.  The  various  subparts  of 
this  part  contain  the  following: 

(a)  Subpart  A:  the  general  statutory 
and  administrative  framework  for 
processing  claims  imder  the  EEOICPA. 
It  contains  a  statement  of  purpose  and 
scope,  together  with  definitions  of 
terms,  information  regarding  the 
disclosure  of  OWCP  records,  and  a 
description  of  rights  and  penalties 
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under  the  EEOICPA,  including 
convictions  for  fraud. 
1 1   (b)  Subpart  B:  the  rules  for  filing 
claims  for  benefits  under  the  EEOICPA. 
It  also  addresses  general  standards 
regarding  necessary  evidence  and  the 
burden  of  proof,  descriptions  of  basic 
forms  and  special  procedures  for  certain 
cancer  claims. 

(c)  Subpart  C:  the  eligibility  criteria 
for  conditions  covered  by  the  EEOICPA. 

(d)  Subpart  D:  the  rules  governing  the 
djudication  process  leading  from 

recommended  to  final  decisions  made 
on  claims  filed  under  the  EEOICPA.  It 
also  describes  the  OWCP  hearing  and 
modification  processes. 

(e)  Subpart  E:  the  rules  governing 
1  nedical  care,  second  opinion  and 
referee  medical  examinations  directed 
by  OWCP,  and  medical  reports  and 
records  in  general.  It  also  addresses  the 
kinds  of  treatment  that  may  be 
authorized  and  how  mediral  bills  are 
paid. 

(f)  Subpart  F:  the  rules  relating  to  the 
payment  of  monetary  compensation.  It 
includes  the  provisions  for  identifying 
and  processing  overpayments  of 
compensation. 

(g)  Subpart  G:  the  rules  concerning 
legal  representation,  subrogation  of  the 
United  States,  and  the  election  of 
remedies  against  beryllium  vendors  and 
atomic  weapons  employers. 

(h)  Subpart  H:  information  for 
medical  providers.  It  includes  rules  for 
medical  reports,  medical  bills,  and  the 
OWCP  medical  fee  schedule,  as  well  as 
the  provisions  for  exclusion  of  medical 
providers. 

Definitions 

§  30.5    What  are  the  definitions  used  in  this 
part? 

(a)  Act  or  EEOICPA  means  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000, 
Public  Law  106-398. 

(b)  Atomic  weapon  means  any  device 
utilizing  atomic  energy,  exclusive  of  the 
means  for  transporting  or  propelling  the 
device  (where  such  means  is  a  separable 
and  divisible  part  of  the  device),  the 
principle  purpose  of  which  is  for  use  as, 
or  for  development  of,  a  weapon,  a 
weapon  prototype,  or  a  weapon  test 
device. 

(c)  Atomic  weapons  employee  means 
an  individual  employed  by  an  atomic 
weapons  employer  during  a  period 
when  the  employer  was  processing  or 
producing,  for  the  use  by  the  United 
States,  material  that  emitted  radiation 
and  was  used  in  the  production  of  an 
atomic  weapon,  excluding  uranium 
[nining  and  milling. 


(d)  Atomic  weapons  employer  means 
any  entity,  other  than  the  United  States, 
that: 

(1)  Processed  or  produced,  for  use  by 
the  United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  and  milling; 
and 

(2)  Is  designated  by  the  Secretary  of 
Energy  as  an  atomic  weapons  employer 
for  purposes  of  the  compensation 
program. 

(e)  Atomic  weapons  employer  facility 
means  a  facility,  owned  by  an  atomic 
weapons  employer,  that  is  or  was  used 
to  process  or  produce,  for  use  by  the 
United  States,  material  that  emitted 
radiation  and  was  used  in  the 
production  of  an  atomic  weapon, 
excluding  uranium  mining  or  milling. 

(f)  Attorney  General  means  the 
Attorney  General  of  the  United  States  or 
the  United  States  Department  of  Justice 
(DOJ). 

(g)  Benefit  or  Compensation  means 
the  money  the  Department  pays  to  or  on 
behalf  of  a  covered  employee  from  the 
Energy  Employees  Occupational  Illness 
Compensation  Fund.  However,  the  term 
"compensation"  used  in  section  3647(b) 
of  the  EEOICPA  (with  respect  to 
entitlement  to  only  one  payment  of 
compensation)  means  only  the 
payments  specified  in  section  3628(a)(1) 
($150,000  lump  sum  payment),  and  in 
section  3630(a]  ($50,0Q0  payment  to 
beneficiaries  under  section  5  of  the 
RECA).  Except  as  used  in  section 
3647(b),  these  two  terms  also  include 
any  other  amounts  paid  out  of  the  Fund 
for  such  things  as  medical  treatment, 
monitoring,  examinations,  services, 
appliances  and  supplies  as  well  as  for 
transportation  and  expenses  incident  to 
the  securing  of  such  medical  treatment, 
monitoring,  examinations,  services, 
appliances,  and  suppUes. 

ih)  Beryllium  sensitization  or 
sensitivity  means  that  the  individual  has 
an  abnormal  beryllium  lymphocyte 
proliferation  test  (LPT)  on  either  blood 
or  lung  lavage  cells. 

(i)  Beryllium  vendor  includes  any  of 
the  facilities  designated  as  such  in  the 
list  periodically  published  in  the 
Federal  Register  by  the  DOE. 

(j)  Chronic  silicosis  means  a  non- 
malignant  limg  disease  if : 

(1)  The  initial  occupational  exposure 
to  silica  dust  preceded  the  onset  of 
silicosis  by  at  least  10  years;  and 

(2)  A  written  diagnosis  of  silicosis  is 
made  by  a  medical  doctor  and  is 
accompanied  by: 

(i)  A  chest  radiograph,  interpreted  by 
an  individual  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  as  a  B  reader,  classifying  the 


existence  of  pneumoconioses  of 
category  1/1  or  higher; 

(ii)  Results  from  a  computer  assisted 
tomograph  or  other  imaging  technique 
that  are  consistent  with  silicosis;  or 

(iii)  Lung  biopsy  findings  consistent 
with  silicosis. 

(k)  Claim  means  a  written  assertion  of 
an  individual's  entitlement  to  benefits 
under  the  EEOICPA,  submitted  in  a 
manner  authorized  by  this  part. 

(1)  Claimant  means  the  individual 
who  is  alleged  to  satisfy  the  criteria  for 
compensation  under  the  Act. 

(m)  Compensation  fiind  or  fund 
means  the  fund  established  on  the  books 
of  the  Treasury  for  payment  of  benefits 
and  compensation  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act. 

(n)  Contemporaneous  record  means 
any  document  created  at  or  around  the 
time  of  the  event  that  is  recorded  in  the 
docimient. 

(0)  Covered  beryllium  illness  means 
any  of  the  following: 

(1)  Beryllium  sensitivity  as 
established  by  an  abnormal  LPT 
performed  on  either  blood  or  lung 
lavage  cells. 

(2)  Established  chronic  beryllium 
disease  (see  §  30.207(c)). 

(3)  Any  injury,  illness,  impairment,  or 
disability  sustained  as  a  consequence  of 
a  covered  beryllium  illness  referred  to 
in  paragraph  (o)(l)  or  (2)  of  this  section. 

(p)  Covered  employee  means  a 
covered  beryllium  employee  (see 
§  30.205),  a  covered  employee  with 
cancer  (see  §  30.210),  a  covered 
employee  with  chronic  silicosis  (see 
§  30.215).  or  a  covered  uranium 
employee  (see  paragraph  (q)  of  this 
section). 

(q)  Covered  uranium  employee  means 
an  employee  who  has  been  informed  by 
the  Department  of  Justice  that  he  or  she 
has  been  determined  to  be  entitled  to 
compensation  under  section  5  of  the 
Radiation  Exposure  Compensation  Act, 
as  amended,  (42  U.S.C.  2210  note)  for  a 
claim  made  under  that  Act. 

(r)  Current  or  former  employee  as 
defined  in  5  U.S.C.  8101(1)  as  used  in 
§  30.205  means  an  individual  who  fits 
within  one  of  the  following  listed 
groups: 

(1)  A  civil  officer  or  employee  in  any 
branch  of  the  Government  of  the  United 
States,  including  an  officer  or  employee 
of  an  instrumentahty  wholly  owned  by 
the  United  States; 

(2)  An  individual  rendering  personal 
service  to  the  United  States  similar  to 
the  service  of  a  civil  officer  or  employee 
of  the  United  States,  without  pay  or  for 
nominal  pay,  when  a  statute  authorizes 
the  acceptance  or  use  of  the  service,  or 
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authorizes  payment  of  travel  or  other 
expenses  of  the  individual; 

(3)  An  individual,  other  than  an 
independent  contractor  or  individual 
employed  by  an  independent  contractor, 
employed  on  the  Menominee  Indian 
Reservation  in  Wisconsin  in  operations 
conducted  imder  a  statute  relating  to 
tribal  timber  and  logging  operations  on 
that  reservation; 

(4)  An  individual  appointed  to  a 
position  on  the  office  staff  of  a  former 
President;  or 

(5)  An  individual  selected  and  serving 
as  a  Federal  petit  or  g-and  juror. 

(s)  Department  (DOL)  means  the 
United  States  Department  of  Labor. 

(t)  Department  of  Energy  (DOE) 
includes  the  predecessor  agencies  of  the 
DOE,  including  the  Manhattan 
Engineering  District. 

(u)  Department  of  Energy  contractor 
employee  means  any  of  the  following: 

(1)  An  individual  who  is  or  was  in 
residence  at  a  DOE  facility  as  a 
researcher  for  one  or  more  periods 
aggregating  at  least  24  months. 

(2)  An  individual  who  is  or  was 
employed  at  a  DOE  facility  by: 

(i)  All  entity  that  contracted  with  the 
DOE  to  provide  management  and 
operating,  management  and  integration, 
or  environmental  remediation  at  the 
facility;  or 

(ii)  A  contractor  or  subcontractor  that 
provided  services,  including 
construction  and  maintenance,  at  the 
facility. 

(v)  Department  of  Energy  facility 
means  any  building,  structure,  or 
premise,  including  the  grounds  upon 
which  such  building,  structure,  or 
premise  is  located: 

(1)  In  which  operations  are,  or  have 
been,  conducted  by,  or  on  behalf  of,  the 
DOE  (except  for  buildings,  structxires, 
premises,  grounds,  or  operations 
covered  by  Executive  Oirder  12344, 
dated  February  1,  1982,  pertaining  to 
the  Naval  Nuclear  Propulsion  Program); 
and 

(2)  With  regard  to  which  the  DOE  has 
or  had: 

(i)  A  proprietary  interest;  or 
(ii)  Entered  into  a  contract  with  an 
entity  to  provide  management  and 
operation,  management  and  integration, 
environmental  remediation  services, 
construction,  or  maintenance  services; 
and 

(3)  Is  designated  by  the  Secretary  of 
Energy  as  an  atomic  weapons  employer 
for  purposes  of  this  program. 

(w)  Disability  means,  for  purposes  of 
determining  entitiement  to  payment 
under  EEOICPA  sections  3628(a)(1), 
having  been  determined  by  OWCP  to 
have  or  have  had  established  chronic 
beryllium  disease,  cancer,  or  chronic 
silicosis. 


(x)  Eligible  surviving  beneficiary 
means  any  individual  who  is  entitied 
imder  section  3628(e)  of  the  Act  to 
receive  a  payment  on  behalf  of  a 
deceased  covered  employee. 

(y)  Employee  means  either  a  current 
or  former  employee. 

(z)  Occupational  illness  means  a 
covered  beryllium  illness,  cancer 
sustained  in  the  performance  of  duty  as 
defined  in  §  30.210(b),  specified  cancer, 
or  chronic  silicosis. 

(aa)  OWCP  means  the  Office  of 
Workers'  Compensation  Programs, 
United  States  Department  of  Labor. 

(bb)  Physician  includes  surgeons, 
podiatrists,  dentists,  clinical 
psychologists,  optometrists, 
chiropractors,  and  osteopathic 
practitioners  within  the  scope  of  their 
practice  as  defined  by  State  law.  The 
term  "physician"  includes  chiropractors 
only  to  the  extent  that  their 
reimbursable  services  are  limited  to 
ti«atment  consisting  of  manual 
manipulation  of  the  spine  to  correct  a 
subluxation  as  demonstrated  by  x-ray  to 
exist. 

(cc)  Qualified  physician  means  any 
physician  who  has  not  been  excluded 
under  the  provisions  of  subpart  H  of  this 
part.  Except  as  otherwise  provided  by 
regulation,  a  qualified  physician  shall 
be  deemed  to  be  designated  or  approved 
by  0\NCP. 

(dd)  Specified  cancer  (as  defined  in 
section  4(b)  of  the  Radiation  Exposure 
Compensation  Act  Amendments  of  2000 
(42  U.S.C.  2210  note)  and  the  Act) 
means: 

(1)  Leukemia  (other  than  chronic 
lymphocytic  leukemia)  provided  that 
initial  exposure  occurred  after  the  age  of 
20  and  the  onset  of  the  disease  was  at 
least  2  years  after  first  exposure; 

(2)  Limg  cancer  (other  than  in  situ 
limg  cancer  that  is  discovered  during  or 
after  a  post-mortem  exam); 

(3)  The  following  diseases,  provided 
onset  was  at  least  5  years  after  first 
exposine: 

(i)  Multiple  myeloma; 
(ii)  Lymphomas  (other  than  Hodgkin's 
disease); 

(4)  Primary  cancer  of  the: 
(i)  Thyroid; 

(ii)  Male  or  female  breast; 

(iii)  Esophagus; 

(iv)  Stomach; 

(v)  Pharynx; 

(vi)  Small  intestine; 

(vii)  Pancreas; 

(viii)  Bile  ducts; 

(ix)  Gall  bladder; 

(x)  Salivary  gland; 

(xi)  Urinary  bladder; 

(xii)  Brain; 

(xiii)  Colon; 

(xiv)  Ovary;  or 


(xv)  Liver  (except  if  cirrhosis  or 
hepatitis  B  is  indicated);  and 

(5)  Bone  cancer. 

(6)  The  specified  diseases  designated 
in  paragraphs  (dd)  (2),  (3),  and  (4)  of  this 
section  mean  the  physiological 
condition  or  conditions  that  are 
recognized  by  the  National  Cancer 
Institute  under  those  names  or 
nomenclature,  or  under  any  previously 
accepted  or  commonly  used  names  or 
nomenclature. 

(ee)  Survivor  means: 

(1)  Subject  to  paragraph  (ee)(2)  of  this 
section,  a  widow  or  widower,  child, 
parent,  brother,  sister,  grandparent  and 
grandchild  of  a  deceased  covered 
employee. 

(2)  Those  individuals  listed  in 
paragraph  (ee)(l)  of  this  section  do  not 
include: 

(i)  A  child,  ^  brother,  a  sister,  or  a 
grandchild  who,  at  the  time  of  the 
death,  was  married,  or  was  18  years  of 
age  or  older,  unless  incapable  of  self- 
support;  or 

(ii)  A  parent  or  grandparent  who,  at 
the  time  of  the  death,  was  not 
dependent  on  the  deceased  covered 
employee. 

(3)  Notwithstanding  paragraph 
(ee)(2)(i)  of  this  section,  an  unmarried 
child,  brother,  sister,  or  grandchild  is  a 
survivor  if  he/she  was,  at  the  time  of  the 
death,  a  student  as  defined  by  section 
8101  of  Tide  5,  United  States  Code. 

(ff)  Timeo/jn/u/y  means: 

(1)  In  regard  to  a  claim  arising  out  of 
exposure  to  beryllimn  or  silica,  the  last 
date  on  which  a  covered  employee  was 
exposed  to  such  substance  in  the 
performance  of  duty  in  accordance  with 
sections  3623(a)  or  3627(c)  of  the 
EEOICPA;  or 

(2)  In  regard  to  a  claim  arising  out  of 
exposure  to  radiation,  the  last  date  on 
which  a  covered  employee  was  exposed 
to  radiation  in  the  performance  of  duty 
in  accordance  with  section  3623(b)  of 
the  EEOICPA  or',  in  the  case  of  a 
member  of  the  Special  Exposure  Cohort, 
the  last  date  on  which  the  member  of 
the  Special  Exposure  Cohort  was 
employed  at  the  Department  of  Energy 
facility  at  which  the  member  was 
exposed  to  radiation. 

(gg)  Widow  or  widower  means  the 
wife  or  husband  living  with  or 
dependent  for  support  on  the  decedent 
at  the  time  of  his  or  her  death,  or  living 
apart  for  reasonable  cause  or  because  of 
his  or  her  desertion. 

(hh)  Workday  means  a  single 
workshift  whether  or  not  it  occurred  on 
more  than  one  calendar  day. 
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nformation  in  Program  Records 

§  30.1 0    Are  all  OWCP  records  relating  to 
claims  filed  under  the  EEOICPA  considered 
confidential? 

All  OWCP  records  relating  to  claims 
for  benefits  imder  the  EEOICPA  are 
considered  confidential  and  may  not  be 
released,  inspected,  copied  or  otherwise 
disclosed  except  as  provided  in  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  of  1974. 

}  30.1 1    Who  maintains  custody  and 
control  of  claim  records? 

All  OWCP  records  relating  to  claims 
for  benefits  filed  under  the  EEOICPA  are 
covered  by  the  Privacy  Act  system  of 
records  entitied  DOL/ESA-49  (Office  of 
Workers'  Compensation  Programs, 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  File).  This 
system  of  records  is  maintained  by  and 
under  the  control  of  OWCP,  and.  as 
such,  all  records  covered  by  DOL/ESA- 
49  are  official  records  of  OWCP.  The 
protection,  release,  inspection  and 
copjang  of  records  covered  by  DOL/ 
ESA-49  shall  be  accomplished  in 
accordance  with  the  rules,  guidelines 
and  provisions  of  this  part,  as  well  as 
those  contained  in  29  CFR  parts  70  and 
71,  and  with  the  notice  of  the  system  of 
records  and  routine  uses  to  be  published 
in  the  Federal  Register.  All  questions 
relating  to  access,  disclosure,  and/ or 
amendbment  of  EEOICPA  records 
maintained  by  OWCP  are  to  be  resolved 
in  accordance  with  this  section. 


§  30.1 2    What  process  is  used  by  a  person 
who  wants  to  obtain  copies  of  or  amend 
EEOICPA  claim  records? 

(a)  A  claimant  seeking  copies  of  his  or 
ler  official  EEOICPA  file  should  address 
1  request  to  the  District  Director  of  the 
DWCP  office  having  custody  of  the  file. 

(b)  Any  request  to  amend  a  record 
covered  by  DOL/ESA-49  should  be 
directed  to  the  district  office  having 
custody  of  the  official  file. 

(c)  Any  administrative  appeal  taken 
pom  a  denial  issued  by  OWCP  under 
this  section  shall  be  filed  with  the 
Solicitor  of  Labor  in  accordance  with  29 
CFR  71.7  and  71.9. 

Rights  and  Penalties 

§  30.1 5    May  EEOICPA  t>eneflt8  be 
assigned  or  transferred? 

No  claim  for  EEOICPA  benefits  may 
be  assigned  or  transferred. 

130.16    What  penalties  may  be  imposed  in 
connection  with  a  claim  under  the 
EEOICPA? 

(a)  Other  statutory  provisions  make  it 
a  crime  to  file  a  false  or  fraudulent  claim 
or  statement  with  the  federal 
govenunent  in  coimection  with  a  claim 


under  the  EEOICPA.  Included  among 
these  provisions  is  section  1001  of  title 
18,  United  States  Code.  Enforcement  of 
criminal  provisions  that  may  apply  to 
claims  imder  the  EEOICPA  are  within 
the  jurisdiction  of  the  Department  of 
Justice. 

(b)  In  addition,  administrative 
proceedings  may  be  initiated  imder  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  (PFCRA),  31  U.S.C.  3801-12,  to 
impose  civil  penalties  and  assessments 
against  persons  or  entities  who  make, 
submit,  or  present,  or  cause  to  be  made, 
submitted  or  presented,  false,  fictitious 
or  fraudulent  claims  or  written 
statements  to  OWCP  in  connection  with 
a  claim  under  the  EEOICPA.  The 
Department  of  Labor's  regulations 
implementing  the  PFRCA  are  found  at 
29  CFR  part  22. 

§  30.17  Is  a  beneficiary  who  defrauds  ttte 
government  in  connection  with  a  claim  for 
benefits  still  entitled  to  those  benefiU? 

When  a  beneficiary  either  pleads 
guilty  to  or  is  found  guilty  on  either 
federal  or  state  criminal  charges  of 
defrauding  the  federal  government  in 
coimection  with  a  claim  for  benefits 
under  the  EEOICPA  or  any  other  federal 
or  state  workers'  compensation  law.  the 
beneficiary's  entitlement  to  any  further 
benefits  will  terminate  effective  the  date 
either  the  guilty  plea  is  accepted  or  a 
verdict  of  guilty  is  returned  after  trial, 
for  any  occupational  disease  for  which 
the  time  of  injury  was  on  or  before  the 
date  of  such  guilty  plea  or  verdict.  Any 
subsequent  change  in  or  recurrence  of 
the  beneficiary's  medical  condition  does 
not  affect  termination  of  entitiement 
under  this  section. 

Subpart  B— Filing  Claims;  Evidence 
and  Burden  of  Proof;  Special 
Procedures  for  Certain  Cancer  Claims 

Claims  for  Occupational  Illness — 
Employee  or  Survivor's  Actions 

§  30.1 00    In  general,  how  does  an  employee 
file  for  benefits? 

(a)  To  claim  benefits  under  the 
EEOICPA.  an  employee  must  file  a 
claim  in  writing  on  or  after  July  31. 
2001.  Form  EE-1  should  be  used  for  this 
purpose,  but  any  written 
communication  that  requests  benefits 
under  the  EEOICPA  will  be  considered 
a  claim.  It  will,  however,  be  necessary 
for  a  claimant  to  submit  a  Form  EE-1  for 
OWCP  to  adjudicate  the  claim.  Copies  of 
Form  EE-1  may  be  obtained  from 
OWCP.  fi-om  DOE,  or  fi-om  OWCP's 
home  page  on  the  Internet  at 
www.dol.gov/dol/esa/public/ 
owcp_org.htm.  The  employee  must  file 
his  or  her  claim  with  OWCP,  or  another 


person  may  do  so  on  the  employee's 
behalf. 

(b)  The  employee  may  withdraw  his 
or  her  claim  by  so  requesting  in  writing 
to  OWCP  at  any  time  before  OWCP 
determines  eligibility  for  benefits. 

(c)  A  claim  is  considered  to  be  "filed" 
on  the  date  that  the  employee  mails  his 
or  her  claim  to  OWCP,  as  determined  by 
postmark,  or  on  the  date  that  the  claim 
is  received  by  OWCP  or  DOE,  whichever 
is  the  earliest  determinable  date,  but  in 
no  event  earlier  than  July  31 ,  2001. 

(1)  Form  EE-1  shall  be  sworn  to  by 
the  employee,  or  by  the  person  filing  the 
claim  on  behalf  of  the  employee. 

(2)  Except  for  a  covered  uranium 
employee,  the  employee  is  responsible 
for  submitting,  or  arranging  for  the 
submission  of.  medical  evidence  to 
OWCP  that  establishes  that  he  or  she 
sustained  an  occupational  illness. 

§30.101    In  general,  how  is  a  survivor's 
claim  filed? 

(a)  Any  survivor  of  an  employee  who 
sustained  an  occupational  illness  may 
file  a  claim  for  compensation  in  writing 
on  or  after  July  31,  2001.  Form  EE-2 
should  be  used  for  this  purpose,  but  any 
written  communication  that  requests 
benefits  under  the  EEOICPA  will  be 
considered  a  claim.  It  will,  however,  be 
necessary  for  a  claimant  to  submit  a 
Form  EE-2  for  OWCP  to  adjudicate  the 
claim.  Copies  of  Form  EE-2  may  be 
obtained  bxtm  OWCP.  from  DOE,  or 
from  OWCP's  home  page  on  the  Internet 
at  www.dol.gov/dol/essi/public/ 
owcp_org.htm.  The  claiming  survivor 
must  file  his  or  her  claim  with  OWCP, 
or  another  person  may  do  so  on  the 
survivor's  behalf.  Although  only  one 
survivor  need  file  a  claim  under  this 
section  to  initiate  the  adjudication 
process,  OWCP  will  distribute  any 
monetary  benefits  paid  among  all 
eligible  surviving  beneficiaries  pursuant 
to  the  terms  of  §30.501. 

(b)  A  survivor  may  withdraw  his  or 
her  claim  by  so  requesting  in  writing  to 
OWCP  at  any  time  before  OWCP 
determines  eligibility  for  benefits. 

(c)  A  survivor  must  be  alive  to  receive 
any  payment;  there  is  no  vested  right  to 
such  payment. 

(d)  A  survivor's  claim  is  considered  to 
be  "filed"  on  the  date  that  the  survivor 
mails  his  or  her  claim  to  OWCP,  as 
determined  by  postmark,  or  the  date 
that  the  claim  is  received  by  OWCP  or 
DOE,  whichever  is  the  earliest 
determinable  date,  but  in  no  event 
earlier  than  July  31.  2001. 

(1)  Form  EE-2  shall  be  sworn  to  by 
the  survivor,  or  by  the  person  filing  the 
claim  on  behalf  of  the  survivor. 

(2)  Except  for  the  survivor  of  a 
covered  uranium  employee,  the  survivor 
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is  responsible  for  submitting,  or 
arranging  for  the  submission  of. 
evidence  to  OWCP  that  establishes  that 
the  employee  upon  whom  the  survivor's 
claim  is  based  was  eligible  for  such 
benefits,  including  medical  evidence 
that  establishes  that  the  employee 
sustained  an  occupational  illness. 

§  30.1 02  How  does  a  claimant  make  sure 
that  OWCP  has  the  evidence  necessary  to 
process  the  claim? 

(a)  Claim  forms  and  certain  required 
submissions  should  be  made  on  forms 
prescribed  by  OWCP.  Persons 
submitting  forms  shall  not  modify  these 
forms  or  use  substitute  forms.  DOE  is 
expected  to  maintain  an  adequate 
supply  of  the  basic  forms  needed  for 
filing  claims  under  the  EEOICPA. 


Form  No. 

Title 

(1)  EE-1  

(2)  EE-2  

(3)  EE-3 

(4)  EE-4  

(5)  EE-5  

(6)  EE-7  

Claim  for  Benefits  Under  En- 
ergy Employees  Occupa- 
tional Illness  Compensation 
Program  Act. 

Claim  for  Survivor  Benefits 
Under  Energy  Employees 
Occupational  Illness  Com- 
pensation Program  Act. 

Employment  History  for  Claim 
Under  Energy  Employees 
Occupational  Illness  Com- 
pensation Program  Act. 

Employment  History  Affidavit 
for  Claim  Under  tt>e  Energy 
Employees  Occupational  Ill- 
ness Compensation  Pro- 
gram Act. 

Department  of  Energy's  Re- 
sponse to  Employnwnt  His- 
tory for  Claim  Under  the  En- 
ergy Employees  Occupa- 
tional Illness  Compensation 
Program  Act. 

Medical  Requirements  Under 
the  Energy  Employees  Oc- 
cupational Illness  Com- 
pensation Program  Act 
(EEOICPA). 

(b)  Copies  of  the  forms  listed  in  this 
section  are  available  for  public 
inspection  at  the  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration.  U.S. 
Department  of  Labor.  Washington.  D.C. 
20210.  They  may  also  be  obtained  fit)m 
OWCP  district  offices,  from  DOE.  and 
from  OWCP's  home  page  on  the  Internet 
at  www.dol.gov/dol/esa/public/ 
owcp_org.htm. 

Claims  for  Occupational  Illness — 
Actions  of  DOE 

§30.105    What  must  DOE  do  after  an 
employee  files  a  claim  for  an  occupational 
illness? 

(a)  DOE  shall  complete  Form  EE-5  as 
soon  as  possible  and  transmit  the 
completed  form  to  OWCP.  On  this  form. 


DOE  shall  certify  that  it  concurs  with 
the  employment  information  provided 
by  the  employee,  or  that  it  disagrees 
with  such  information,  or  that  it  can 
neither  conciu  nor  disagree  after  making 
a  reasonable  search  of  its  records  and 
also  making  a  reasonable  effort  to  locate 
pertinent  records  not  already  in  its 
possession. 

(b)  Upon  request  of  a  claimant.  DOE 
shall  also  assist  such  claimant  in 
completing  Form  EE-4  and  transmit  the 
completed  form  to  OWCP. 

(c)  EKDE  should  not  wait  for  the 
employee  to  submit  the  necessary 
supporting  medical  evidence  before  it 
forwards  any  Form  EE-1  (or  other 
document  containing  an  employee's 
claim]  it  has  received  to  OWCP. 

§30.106    What  should  DOE  do  when  an 
employee  with  a  claim  for  an  occupational 
illness  dies? 

(a)  When  possible.  DOE  shall  furnish 
a  Form  EE-2  to  all  survivors  likely  to  be 
entitled  to  compensation  after  the  death 
of  an  employee.  DOE  should  also  supply 
information  about  completing  and  filing 
the  form. 

(b)  DOE  shall  complete  Form  EE-5  as 
soon  as  possible  and  transmit  the 
completed  form  to  OWCP.  On  this  form. 
DOE  shall  certify  that  it  conctu-s  with 
the  employment  information  provided 
by  the  siu^vor,  or  that  it  disagrees  with 
such  information,  or  that  it  can  neither 
concur  nor  disagree  after  making  a 
reasonable  search  of  its  records  and  also 
making  a  reasonable  effort  to  locate 
pertinent  records  not  already  in  its 
possession. 

(c)  Upon  request  of  a  siuvivor.  DOE 
shall  also  assist  such  survivor  in 
completing  Form  EE-4  and  transmit  the 
completed  form  to  OWCP. 

(dj  DOE  should  not  wait  for  the 
claiming  siu^ivor  to  submit  the 
necessary  supporting  medical  evidence 
before  it  forwards  any  Form  EE-2  (or 
other  dociunent  containing  a  survivor's 
claim]  it  has  received  to  OWCP. 

Evidence  and  Burden  of  Proof 

§  30.1 1 0    Who  Is  entitled  to  compensation 
under  ttie  Act? 

(a]  Compensation  is  payable  to  the 
following  covered  employees,  or  their 
survivors: 

(1)  A  "covered  beryllium  employee" 
(as  described  §  30.205(a]  who  has  been 
diagnosed  with  a  covered  beryllium 
illness  (as  defined  in  §  30.5(o]]  and  was 
exposed  to  beryllium  in  the 
performance  of  duty  (in  accordance 
with  §  30.206]. 

(2]  A  "covered  employee  with  cancer" 
(as  described  in  §  30.210]. 

(3]  A  "covered  employee  with  chronic 
silicosis"  (as  described  in  §  30.215]. 


(4]  A  "covered  tuaniiun  employee" 
(as  defined  in  §  30.5(a]]. 

(b]  Any  claim  that  does  not  meet  all 
of  the  criteria  for  at  least  one  of  these 
categories,  as  set  forth  in  these 
regulations,  must  be  denied. 

(c]  All  claims  for  benefits  under  the 
Act  must  comply  with  the  claims 
procedures  and  requirements  set  forth 
in  subpart  B  of  this  part  before  any 
payment  can  be  made  from  the  Fund. 

§  30.1 1 1    What  is  the  claimant's 
responsibility  with  respect  to  burden  of 
proof,  production  of  documents, 
presumptions,  and  affidavits? 

(a)  Except  where  otherwise  provided 
in  the  Act  and  these  regulations,  the 
claimant  bears  the  biu-den  of  proving  by 
a  preponderance  of  the  evidence  the 
existence  of  each  and  every  criterion 
necessary  to  establish  eligibility  imder 
any  compensable  claim  category  set 
forth  in  §  30.110.  Proof  by  a 
preponderance  of  the  evidence  means 
that  it  is  more  likely  than  not  that  the 
proposition  to  be  proved  is  true.  Subject 
to  the  exceptions  expressly  provided  in 
the  Act  and  regulations,  the  claimant 
also  bears  the  biuden  of  providing  to  the 
OWCP  all  written  medical 
documentation,  contemporaneous 
records,  or  other  records  and  documents 
necessary  to  establish  any  and  all 
criteria  for  benefits  set  forth  in  these 
regulations. 

(b)  In  the  event  that  the  claim  lacks 
required  information  or  supporting 
documentation,  EKDL  will  notify  the 
employee,  survivor,  and/ or  DOE  of  the 
deficiencies  and  provide  an  opportunity 
for  correction  of  the  deficiencies. 

(c]  Written  affidavits  or  declarations, 
subject  to  penalty  for  perjury,  by  the 
employee,  siuA^ivor,  or  any  other  person, 
will  be  accepted  as  evidence  of 
employment  history  and  survivor 
relationship  for  purposes  of  establishing 
eligibility  and  may  be  relied  on  in 
determining  whether  a  claim  meets  the 
requirements  of  the  Act  for  benefits  if, 
and  only  if,  such  person  attests  that  due 
diligence  was  used  to  obtain  records  in 
support  of  the  claim,  but  that  no  records 
exist. 

(d]  A  claimant  will  not  be  entitled  to 
any  presumption  otherwise  provided  for 
in  these  regulations  if  substantial 
evidence  exists  that  rebuts  the  existence 
of  the  fact  that  is  the  subject  of  the 
presumption.  Substantial  evidence 
means  such  relevant  evidence  as  a 
reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion.  When 
such  evidence  exists,  the  covered 
employee  or  his  or  her  survivor  shall  be 
notified  and  afforded  the  opportunity  to 
submit  additional  written  medical 
documentation  or  records. 
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li, 


j  30.112    What  are  the  requirements  for 
written  medical  documentation, 
contemporaneous  records,  and  otfier 
records  or  documents? 

(a]  All  written  medical 
ociunentation,  contemporaneous 

records,  and  other  records  or  documents 
submitted  by  an  employee  or  his  or  her 
survivor  to  prove  any  criteria  provided 
for  in  these  regulations  must  be 
originals,  a  certified  copy  or  a  clear 
readable  copy  of  the  document  or 
record. 

(b]  To  establish  eligibility,  the 
employee  or  his  or  her  siuvlvor  may  be. 
required  to  provide,  where  appropriate, 
additional  contemporaneous  records  to 
the  extent  they  exist  or  an  authorization 
to  release  additional  contemporaneous 
records  or  a  statement  by  the 
custodian(s]  of  the  record(s]  certifjring 
that  the  requested  record(s]  no  longer 
exist.  Nothing  in  the  regulation  in  this 
section  shall  be  construed  to  limit 
OWCP's  ability  to  require  additional 
dociunentation. 

Special  Procedures  for  Certain  Cancer 
claims 

§30.115    What  does  OWCP  do  once  it 
determines  that  a  covered  employee  who  is 
not  a  member  of  the  Special  Exposure 
Cohort  (or  a  survivor  of  such  an  employee) 
has  established  that  he  or  she  contracted 
cancer  under  §30.21 1(b)? 

(a)  OWCP  will  forward  any  such 
claimant's  application  package 
(including,  but  not  limited  to.  Forms 
EE-1,  EE-2,  EE-3,  EE-4  and  EE-5,  as 
appropriate)  to  HHS  for  dose 
reconstruction.  At  that  point  in  time, 
adjudication  of  the  claim  by  OWCP  is 
suspended. 

(1)  This  package  will  include  OWCP's 
initial  findings  in  regard  to  the  covered 
employee's  diagnosis  and  date  of 
diagnosis,  as  well  as  any  employment 
history  compiled  by  OWCP  (including 
information  such  as  dates  and  locations 
worked,  and  job  titles).  The  package, 
however,  does  not  constitute  a 
recommended  or  final  decision  by 
OWCP  on  the  claim. 

(2)  HHS  will  then  reconstruct  the 
covered  employee's  radiation  dose, 
following  such  further  development  of 
the  employment  history  as  it  may  deem 
necessary,  and  notify  the  claimant  of  its 
findings.  At  that  same  time,  HHS  will 
also  inform  OWCP  that  it  has  so  notified 
the  claimant  and  provide  OWCP  with  a 
copy  of  the  information  provided  to  the 
claimant. 

(b)  In  special  circumstances,  i.e., 
where  there  is  clear  evidence  showing  a 
sufficient  level  of  radiation  exposure  to 
[qualify  a  claimant  for  benefits,  OWCP 
may  waive  the  above  procedure  for  dose 
reconstruction. 


(c]  Following  its  receipt  of  the 
reconstructed  dose  from  HHS,  OWCP 
will  consider  whether  the  claimant  has 
met  the  eligibility  criteria  set  forth  in 
subpart  C. 

Subpart  C— Eligibility  Criteria 

General  Provisions 

§30.200    What  is  the  scope  of  this 
subpart? 

The  regulations  in  this  subpart 
describe  the  criteria  for  eligibility  for 
benefits  for  claims  relating  to  covered 
beryllium  illness  under  sections  3621, 
3623,  3628  and  3629  of  the  Act;  for 
claims  relating  to  employees  with 
cancer  under  sections  3621,  3623,  3626 
and  3629  of  the  Act;  for  claims  relating 
to  chronic  silicosis  disease  under 
sections  3621,  3627,  3628  and  3629;  and 
for  claims  relating  to  covered  luanium 
employees  under  sections  3629  and 
3630.  This  subpart  describes  the  type 
and  extent  of  evidence  that  will  be 
accepted  as  evidence  of  the  various 
criteria  for  eligibility  for  compensation 
for  each  of  these  illnesses. 

Eligibility  Criteria  for  Claims  Relating 
to  Covered  Beryllium  Illness 

§  30.205    What  are  the  criteria  for  eligibility 
for  benefits  relating  to  covered  beryllium 
illness? 

To  establish  eligibility  for  benefits 
under  this  section,  the  claimant  must 
establish  the  criteria  set  forth  in 
pargraphs  (a)  and  (b)  of  this  section: 

(a)  The  employee  is  a  covered 
berylliiun  employee  by  establishing: 

(1)  The  employee  is  a  "current  or 
former  employee  as  defined  in  5  U.S.C. 
8101(1]"  (see  §  30.5(r)  of  this  subpart) 
who  may  have  been  exposed  to 
beryllium  at  a  DOE  facility  or  at  a 
facility  owned,  operated,  or  occupied  by 
a  beryllium  vendor;  or 

(2)  The  employee  is  a  cturent  or 
former  employee  of: 

(i)  Any  entity  that  contracted  with  the 
DOE  to  provide  management  and 
operation,  management  and  integration, 
or  environmental  remediation  of  a  DOE 
facility;  or 

(ii)  Any  contractor  or  subcontractor 
that  provided  services,  including 
construction  and  maintenance,  at  such  a 
facility;  or 

(iii)  A  berylliiun  vendor,  or  of  a 
contractor  or  subcontractor  of  a 
beryllium  vendor,  during  a  period  when 
the  vendor  was  engaged  in  activities 
related  to  the  production  or  processing 
of  beryllium  for  sale  to,  or  use  by,  the 
DOE;  and 

(3)  The  employee  was  exposed  to 
beryllium  in  the  performance  of  duty  by 
establishing  that  he  or  she  was: 


(i)  Employed  at  a  DOE  facility  (as 
defined  in  §  30.5(o)  of  this  subpart);  or 

(ii)  Present  at  a  DOE  facilify,  or  a 
facility  owned  and  operated  by  a 
beryllium  vendor,  because  of  his  or  her 
employment  by  the  United  States,  a 
beryllium  vendor,  or  a  contractor  or 
subcontractor  of  the  DOE;  during  a 
period  when  beryllium  dust,  particles, 
or  vapor  may  have  been  present  at  such 
a  facility. 

(b)  The  employee  has  one  of  the 
following: 

(1)  Beryllium  sensitivity  as 
established  by  an  abnormal  berylliiun 
LPT  performed  on  either  blood  or  lung 
lavage  cells. 

(2)  Established  chronic  beryllium 
disease. 

(3)  Any  injury,  illness,  impairment,  or 
disability  sustained  as  a  consequence  of 
the  conditions  specified  in  paragraphs 
(b),  (1)  and  (2)  of  this  section. 

§  30.206    How  does  a  claimant  prove  ttwt 
ttM  claimant  was  a  "covered  beryllium 
employee"  exposed  to  beryllium  dust, 
particles  or  vapor  in  the  pcNrformance  of 
duty? 

(a)  Proof  of  employment  at  or  physical 
presence  at  a  DOE  facility,  or  a  facility 
ovraed  and  operated  by  a  beryllium 
vendor,  because  of  employment  by  the 
United  States,  a  beryllium  vendor,  or  a 
contractor  or  subcontractor  of  the  DOE 
during  a  period  when  beryllium  dust, 
particles,  or  vapor  may  have  been 
present  at  such  a  facility,  may  be  made 
by  the  submission  of  any  trustworthy 
contemporaneous  records  that,  on  their 
face  or  in  conjunction  with  other  such 
records,  establish  that  the  employee  was 
employed  or  present  at  a  covered 
facility  and  the  time  period  of  such 
employment  or  presence. 

(b)  Contemporaneous  records  from  the 
following  sources  may  be  considered  as 
evidence  for  purposes  of  establishing 
employment  or  presence  at  a  covered 
facility: 

(1)  Records  or  documents  created  by 
any  federal  government  agency 
(including  verified  information 
submitted  for  security  clearance),  any 
tribal  government,  or  any  state,  county, 
city  or  local  government  office,  agency, 
department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  created  by 
any  vendor,  processor,  or  producer  of 
beryllium  or  related  products 
designated  as  a  beryllium  vendor  by  the 
DOE  in  accordance  with  section  3622  of 
the  Act. 

(3)  Records  or  documents  created  by 
any  regularly  conducted  business 
activity  or  entity  that  acted  as  a 
contractor  or  subcontractor  to  the  DOE. 
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§  30.207    How  does  a  claimant  prove 
diagnosis  of  a  covered  beryllium  disease? 

(a)  Written  medical  dociunentation  is 
required  in  all  cases  to  prove  that  the 
employee  developed  a  covered 
beryllium  illness.  Proof  that  the 
employee  developed  a  covered 
beryllium  illness  must  be  made  by  using 
the  procedures  outlined  in  paragraphs 
(b).  (c),  (d),  or  (e)  of  this  section. 

(b)  Beryllium  sensitivity  or 
sensitization  is  established  with  an 
abnormal  LPT  performed  on  either 
blood  or  lung  lavage  cells. 

(c)  Chronic  beryllium  disease  is 
established  in  the  following  manner: 

(1)  For  diagnoses  on  or  after  January 
1, 1993,  beryllium  sensitivity  (as 
established  in  accordance  with 
paragraph  (b)  of  this  section),  together 
with  Ivmg  pathology  consistent  with 
chronic  berylliiun  disease,  including  the 
following: 

(i)  A  limg  biopsy  showing  granulomas 
or  a  lymphocytic  process  consistent 
with  chronic  beryllium  disease; 

(ii)  A  computerized  axial  tomography 
scan  showing  changes  consistent  with 
chronic  beryllium  disease;  or 

(iii)  Pulmonary  function  or  exercise 
testing  showing  pulmonary  deficits 
consistent  with  chronic  beryllium 
disease. 

(2)  For  diagnoses  before  January  1, 
1993,  the  presence  of  the  following: 

(i)  Occupational  or  environmental 
history,  or  epidemiologic  evidence  of 
beryllium  exposure;  and 

(ii)  Any  three  of  the  following  criteria: 

(A)  Characteristic  chest  radiographic 
(or  computed  tomography  (CT)) 
abnormalities. 

(B)  Restrictive  or  obstructive  lung 
physiology  testing  or  diffusing  lung 
capacity  defect. 

(C)  Lung  pathology  consistent  with 
chronic  beryllium  disease. 

(D)  Clinical  course  consistent  with 
chronic  respiratory  disorder. 

(E)  Immimologic  tests  showing 
beryllium  sensitivity  (skin  patch  test  or 
beryllium  blood  test  preferred). 

(d)  An  injury,  illness,  impairment  or 
disability  sustained  as  a  consequence  of 
beryllium  sensitivity  or  established 
chronic  beryllium  disease  must  be 
established  with  a  fuUy  rationalized 
medical  report  by  a  physician  that 
shows  the  relationship  between  the 
injury,  illness,  impairment  or  disability 
and  the  beryllium  sensitivity  or 
established  chronic  beryllium  disease. 
Neither  the  fact  that  the  injury,  illness, 
impairment  or  disability  manifests  itself 
after  a  diagnosis  of  beryllium  sensitivity 
or  established  chronic  berylliiun 
disease,  nor  the  belief  of  the  claimant 
that  the  injury,  illness,  impairment  or 
disability  was  caused  by  the  berylliiun 


sensitivity  or  established  chronic 
beryllium  disease  is  sufficient  in  itself 
to  prove  a  causal  relationship. 

(e)  The  Secretary  of  Health  and 
Human  Services  may,  from  time  to  time, 
and  in  consultation  with  the  EKDE, 
specify  additional  means  of  establishing 
the  existence  of  a  covered  beryllium 
illness. 

Eligibility  Criteria  for  Claims  Relating 
to  Cancer 

§  30^10    What  are  the  criteria  for  eligibility 
for  benefits  relating  to  cancer? 

To  establish  eligibility  for  benefits  for 
cancer,  an  employee  or  his  or  her 
survivor  must  show  that: 

(a)  The  employee  has  been  diagnosed 
with  one  of  the  forms  of  cancer 
specified  in  section  4(b)(2)  of  the 
Radiation  Exposure  Compensation  Act 
(42  U.S.C.  2210  note)  and  set  forth  in 

§  30.5(dd)  of  this  subpart;  and 

(1)  Is  a  member  of  the  Special 
Exposure  Cohort  (as  described  in 

§  30.213(a)  of  this  subpart)  who,  as  a 
DOE  employee  or  DOE  contractor 
employee,  contracted  the  specified 
cancer  after  beginning  employment  at  a 
DOE  facility;  or 

(2)  Is  a  member  of  the  Special 
Exposure  Cohort  (as  described  in 

§  30.213(a)  of  this  subpart)  who,  as  an 
atomic  weapons  employee,  contracted 
the  specified  cancer  after  beginning 
employment  at  an  atomic  weapons 
employer  facility  (as  defined  in 
§  30.5(e));  or 

(b)  The  employee  has  been  diagnosed 
with  cancer;  and 

(1)  Is/was  a  DOE  employee  who 
contracted  that  cancer  after  beginning 
employment  at  a  DOE  facility;  or 

(2)  Is/was  a  DOE  contractor  employee 
who  contracted  that  cancer  after 
beginning  employment  at  a  DOE  facility; 
or 

(3)  Is/was  an  atomic  weapons 
employee  who  contracted  tiiat  cancer 
after  beginning  employment  at  an 
atomic  weapons  employer  facility;  and 

(4)  That  the  cancer  was  at  least  as 
likely  as  not  related  to  the  employment 
at  the  DOE  facility  or  atomic  weapons 
employer  facility;  or 

(c)  The  employee  has  been  diagnosed 
with  an  illness  or  disease  that  arose  as 
a  consequence  of  the  accepted  cancer. 

§  30.21 1  How  does  a  claimant  establish 
that  the  employee  has  or  had  contracted 
cancer? 

A  claimant  establishes  that  the 
employee  has  or  had  contracted  cancer 
with  medical  evidence  that  sets  forth 
the  diagnosis  of  cancer  and  the  date  on 
which  that  diagnosis  was  made. 


§  30.21 2    How  does  a  claimant  establish 
that  the  cancer  was  at  least  as  liliely  as  not 
related  to  tfie  employment  at  ttie  DOE 
facility  or  tfte  atomic  weapons  employer 
facility? 

HHS,  with  the  advice  of  the  Advisory 
Board  on  Radiation  and  Worker  Health, 
will  issue  guidelines  for  making  the 
determination  whether  cancer  was  at 
least  as  likely  as  not  related  to  the 
employment  at  the  DOE  facility  or  the 
atomic  weapons  employer  facility. 
Claimants  should  consult  those 
guidelines  for  information  regarding  the 
type  of  evidence  that  wrill  be  considered 
by  DOL,  in  addition  to  the  employee's 
radiation  dose  reconstruction  that  will 
be  provided  by  HHS,  in  making  this 
determination. 

§  30.21 3    How  does  a  claimant  establish 
that  the  employee  is  a  member  of  the 
Special  Exposure  Cohort? 

(a)  For  purposes  of  establishing 
eligibility  as  a  member  of  the  Special 
Exposure  Cohort  (SEC)  under  §  30.210, 
the  employee  must  have  been  a  DOE 
employee,  DOE  contractor  employee,  or 
an  atomic  weapons  employee  who- 
meets  any  of  the  following 
requirements: 

(1)  The  employee  was  so  employed 
for  a  number  of  workdays  aggregating  at 
least  250  workdays  before  February  1, 
1992,  at  a  gaseous  diffusion  plant 
located  in  Paducah,  Kentucky; 
Portsmouth,  Ohio;  or  Oak  Ridge, 
Tennessee;  and  during  such 
employment: 

(i)  Was  monitored  through  the  use  of 
dosimetry  badges  for  exposure  at  the 
plant  of  the  external  parts  of  the 
employee's  body  to  radiation;  or 

(ii)  Worked  in  a  job  that  had 
exposures  comparable  to  a  job  that  is  or 
was  monitored  through  the  use  of 
dosimetry  badges. 

(2)  The  employee  was  so  employed 
before  January  7,  1974,  by  DOE  or  a  DOE 
contractor  or  subcontractor  on  Amchitka 
Island,  Alaska,  and  was  exposed  to 
ionizing  radiation  in  the  performance  of 
duty  related  to  the  Long  Shot,  Milrow, 
or  Cannikin  underground  nuclear  tests. 

(3)  The  employee  is  a  member  of  a 
group  or  class  of  employees 
subsequentiy  designated  as  additional 
members  of  the  SEC  by  HHS. 

(b)  For  purposes  of  satisfying  the  250 
workday  requirement  of  paragraph  (a)(1) 
of  this  section,  the  claimant  may 
aggregate  the  days  of  service  at  more 
them  one  gaseous  diffusion  plant. 

(c)  Proof  of  emplojrment  by  the  DOE 
or  a  DOE  contractor,  or  atomic  weapons 
employer  for  the  requisite  time  periods 
set  forth  in  paragraph  (a)  of  this  section, 
may  be  made  by  the  submission  of  any 
trustworthy  contemporaneous  records 
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that,  on  their  face  or  in  conjunction  with 
other  such  records,  establish  that  the 
employee  was  so  employed  and  the  time 
period(s)  of  such  employment. 

(d)  Contemporaneous  records  from 
the  following  sources  may  be 
considered  as  evidence  for  purposes  of 
establishing  employment  or  presence  at 
a  covered  facility: 

(1)  Records  or  documents  created  by 
any  federal  government  agency 
(including  verified  information 
submitted  for  security  plearance),  any 
tribal  govenunent,  or  any  state,  county, 
city  or  local  government  office,  agency, 
department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  created  as  a 
byproduct  of  any  regularly  conducted 
business  activity  or  by  an  entity  that 
acted  as  a  contractor  or  subcontractor  to 
the  DOE. 

§  30.21 4    How  does  a  clalntant  establish 
that  the  employee  has  been  diagnosed  with 
cancer  or  has  sustained  a  consequential 
injury,  illness  or  disease? 

(a)  Evidence  that  the  employee 
contracted  a  specified  cancer  (in  the 
case  of  SEC  members)  or  other  cancer 
should  include  a  written  medical 
document  that  contains  an  explicit 
statement  of  diagnosis  and  the  date  on 
which  that  diagnosis  was  first  made. 

(b)  An  injury,  illness,  impairment  or 
disability  sustained  as  a  consequence  of 
a  diagnosed  cancer  covered  by  the 
provisions  of  §  30.210(a)  and  (b)  must  be 
established  with  a  fully  rationalized 
medical  report  by  a  physician  that 
shows  the  relationship  between  the 
injury,  illness,  impairment  or  disability 
and  the  covered  cancer.  Neither  the  fact 
that  the  injury,  illness,  impairment  or 
disability  manifests  itself  after  a 
diagnosis  of  a  covered  cancer,  nor  the 
belief  of  the  claimant  that  the  injury, 
illness,  impairment  or  disability  was 
caused  by  the  covered  cancer  is 
sufficient  in  itself  to  prove  a  causal 
relationship. 

Eligibility  Criteria  for  Chronic  Silicosis 

§  30.21 5    What  are  the  criteria  for  eligibility 
for  benefits  relating  to  chronic  silicosis? 

{ I  To  establish  eligibility  for  benefits  for 
dhronic  silicosis,  a  claimant  must  show 
that  the  employee  was  a  covered 
employee  with  chronic  silicosis  by 
establishing  that: 

(a)  The  employee  is  a  DOE  employee, 
or  a  DOE  contractor  employee,  who  was 
present  for  a  number  of  work  days 
aggregating  at  least  250  work  days 
during  the  mining  of  tunnels  at  a  DOE 
facility  (as  defined  in  §  30.5(v))  located 
in  Nevada  or  Alaska  for  tests  or 
experiments  related  to  an  atomic 
weapon;  and 


(b)  Has  been  diagnosed  with  chronic 
silicosis  (as  defined  in  §  30.5(j)). 

§  30.21 6    How  does  a  claimant  prove 
exposure  to  silica  in  the  performance  of 
duty? 

(a)  Proof  of  the  employee's 
employment  and  presence  for  the 
requisite  days  during  the  mining  of 
tunnels  at  a  DOE  facility  located  in 
Nevada  or  Alaska  for  tests  of 
experiments  related  to  an  atomic 
weapon  may  be  by  the  submission  of 
any  trustworthy  contemporaneous 
records  that,  on  their  face  or  in 
conjunction  with  other  such  records, 
establish  that  the  employee  was  so 
employed  and  present  at  these  sites  and 
the  time  penod(s)  of  such  employment 
and  presence. 

(b)  Contemporaneous  records  6'om  the 
following  sources  may  be  considered  as 
evidence  for  purposes  of  establishing 
proof  of  emplojrment  or  presence  at  a 
covered  facility: 

(1)  Records  or  documents  created  by 
any  federal  government  agency 
(including  verified  information 
submitted  for  security  clearance),  any 
tribal  government,  or  any  state,  county, 
city  or  local  government  office,  agency, 
department,  board  or  other  entity,  or 
other  public  agency  or  office. 

(2)  Records  or  documents  created  as  a 
byproduct  of  any  regularly  conducted 
business'activity  or  by  an  entity  that 
acted  as  a  contractor  or  subcontractor  to 
tiieDOE. 

(c)  For  purposes  of  satisfying  the  250 
workday  requirement  of  §  30.215(a),  the 
claimant  may  aggregate  the  days  of 
service  at  more  than  one  qualifying  site. 

§  30.21 7  How  does  a  claimant  prove  the 
covered  employee's  diagnosis  of  chronic 
silicosis? 

A  written  diagnosis  of  the  employee's 
chronic  silicosis  (as  defined  in  §  30.5(j)) 
shall  be  made  by  a  medical  doctor  and 
accompanied  by: 

(a)  A  chest  radiograph,  interpreted  by 
an  individual  certified  by  the  National 
Institute  for  Occupational  Safety  and 
Health  as  a  B  reader,  classifying  the 
existence  of  pneumoconioses  of 
category  1/1  or  higher; 

(b)  Results  from  a  computer  assisted 
tomograph  or  other  imaging  technique 
that  are  consistent  with  silicosis;  or 

(c)  Lung  biopsy  findings  consistent 
with  silicosis. 

Eligibility  of  Certain  Uranium 
Employees 

§  30.220    What  are  the  criteria  for  eligibility 
for  benefits  for  certain  uranium  employees? 

(a)  In  order  to  be  eligible  for 
compensation  under  this  section,  the 
Attorney  General  must  have  determined 


Ihat  a  claimant  is  a  covered  uranium 
employee  or  surviving  eligible 
beneficiary  of  such  employee  who  is 
entitied  to  payment  of  $100,000  as 
compensation  due  under  section  5  of 
the  Radiation  Exposure  Compensation 
Act  (42  U.S.C.  2210  note)  for  a  claim 
made  under  that  Act. 

(b)  There  is  no  requirement  that  the 
claimant  or  surviving  eligible 
beneficiary  has  actually  received 
payment  pursuant  to  the  RECA. 

Subpart  D— Adjudicatory  Process 

§30.300    What  process  will  OWCP  use  to 
decide  claims  and  to  provide  for 
administrative  review  of  those  decisions? 

OWCP  district  offices  will  issue 
recommended  decisions  with  respect  to 
claims.  All  recommended  decisions, 
including  those  granting  and  denying 
benefits  under  the  Act,  vtdll  be 
forwarded  to  the  Final  Adjudication 
Branch  (FAB).  Claimants  will  be  given 
an  opportimity  to  object  to  all  or  part  of 
the  reconunended  decision.  The  FAB 
vtrill  consider  any  objections  filed  by  a 
claimant  and  conduct  a  hearing,  if 
requested  to  do  so  by  the  claimant, 
before  issuing  a  final  decision  on  the 
claim. 

Recommended  Decisions  on  Claims 

§  30.305    How  does  OWCP  determine 
entitlen>ent  to  EEOICPA  compensation? 

(a)  In  reaching  a  recommended 
decision  with  respect  to  EEOICPA 
compensation,  OWCP  considers  the 
claim  presented  by  the  claimant,  the 
factual  and  medical  evidence  of  record, 
the  dose  reconstruction  report 
calculated  by  HHS  (if  any),  the  report 
submitted  by  DOE  and  the  results  of 
such  investigation  as  OWCP  may  deem 
necessary. 

(b)  The  OWCP  claims  staff  applies  Uie 
law,  the  regulations  and  its  procedures 
to  the  facts  as  reported  or  obtained  upon 
investigation. 

§  30.306    What  does  the  recommended 
decision  contain? 

The  recommended  decision  shall 
contain  findings  of  fact  and  conclusions 
of  law.  The  recommended  decision  may 
accept  or  reject  the  claim  in  its  entirety, 
or  it  may  accept  or  reject  a  portion  of  the 
claim  presented.  It  is  accompanied  by 
information  about  the  claimant's  right  to 
file  specific  objections  with,  and  request 
a  hearing  before,  the  FAB. 

§  30.307    To  whom  is  the  recommended 
decision  sent? 

A  copy  of  the  recommended  decision 
will  be  mailed  to  the  claimant's  last 
known  address.  However,  if  the 
claimant  has  a  designated  representative 
before  OWCP,  tiie  copy  of  the 
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recommended  decision  will  be  mailed 
to  the  representative.  Notification  to 
either  the  claimant  or  the  representative 
will  be  considered  notification  to  both 
parties. 

Hearings  and  Final  Decisions  on  Claims 

§  30.310    How  does  a  claimant  obiect  to  a 
recommended  decision  on  a  claim? 

(a)  At  the  same  time  it  issues  a 
recommended  decision  on  a  claim,  the 
OWCP  district  office  will  forward  the 
record  of  such  claim  to  the  FAB.  Any 
new  evidence  submitted  to  the  district 
office  following  the  issuance  of  the 
recommended  decision  will  also  be 
forwarded  to  the  FAB  for  consideration. 

(b)  In  a  notice  accompanying  the 
recommended  decision,  the  district 
office  will  request  that  the  claimant 
specify,  within  60  days  from  the  date  of 
issuance  of  such  decision,  whether  he  or 
she  objects  to  any  of  the  findings  of  fact 
and/or  conclusions  of  law  contained  in 
the  recommended  decision,  and 
whether  a  hearing  is  desired.  Any 
objection,  as  well  as  any  related  request 
for  a  hearing,  should  be  sent  to  the  FAB 
at  the  address  indicated  in  the  notice. 

(1)  All  objections  to  the  recommended 
decision  must  be  identified  as 
specifically  as  possible  by  the  date 
described  above  in  paragraph  (b)  of  this 
section,  unless  that  date  is  extended  by 
the  FAB,  or  the  FAB  reviewer  permits 
further  objections  at  the  hearing. 

(2)  Any  objection  not  presented  to  the 
FAB  within  the  time  period  described  in 
this  section,  including  any  objection  to 
HHS's  reconstruction  of  the  radiation 
dose  to  which  the  employee  was 
exposed,  whether  or  not  the  issue  was 
previously  presented  to  the  district 
office,  is  deemed  waived  for  all 
purposes. 

§  30^1 1    What  action  will  ttie  FAB  take  if 
the  claimant  does  not  file  objections  to  ttie 
recommended  decision? 

(a)  If  no  objections  to  specific  findings 
of  fact  or  conclusions  of  law  are  filed 
within  the  period  of  time  allotted  in 

§  30.3100)),  the  FAB  will  issue  a 
decision  affirming  the  recommended 
decision  as  provided  in  §  30.316,  even  if 
the  claimant  requests  a  hearing. 

(b)  If  the  recommended  decision 
accepts  all  or  part  of  a  claim  for 
compensation,  the  FAB  may  issue  a 
decision  at  any  time  after  receiving 
written  notice  from  the  claimant  that  he 
or  she  waives  any  objection  to  all  or  part 
of  the  recommended  decision. 

$30,312  What  action  will  the  FAB  take  if 
ttte  claimant  files  obiections  but  does  not 
request  a  hearing? 

If  the  claimant  specifies  objections  to 
the  recommended  decision  within  the 


appropriate  time  period  but  does  not 
request  a  hearing,  the  FAB  will  consider 
such  objections  by  means  of  a  review  of 
the  written  record.  If  the  claimant's 
objections  only  refer  to  part  of  the 
recommended  decision,  the  FAB  may 
issue  a  decision  affirming  the  remaining 
part  of  the  reconunended  decision 
without  first  reviewing  the  written 
record  (see  §30.316). 

§  30.313    How  is  a  review  of  ttw  written 
record  conducted? 

(a)  The  FAB  reviewer  will  review  the 
record  forwarded  by  the  district  office 
and  any  additional  evidence  and/or 
argiunent  submitted  by  the  claimant. 
The  reviewer  may  also  conduct 
whatever  investigation  is  deemed 
necessary. 

(b)  The  claimant  should  submit,  with 
his  or  her  statement  specifying  the 
findings  of  fact  and/or  conclusions  of 
law  contained  in  the  district  office's 
recommended  decision  to  which  he  or 
she  objects,  all  evidence  or  argument 
that  he  or  she  wants  to  present  to  the 
reviewer.  However,  evjdence  or 
argument  may  be  submitted  at  any  time 
up  to  the  date  specified  by  the  reviewer 
for  the  submission  of  such  evidence  or 
argument. 

§  30.314    How  Is  a  hearing  conducted? 

(a)  The  FAB  reviewer  retains 
complete  discretion  to  set  the  time  and 
place  of  the  hearing,  including  the 
amount  of  time  allotted  for  the  hearing, 
considering  the  issues  to  be  resolved.  At 
the  discretion  of  the  reviewer,  the 
hearing  may  be  conducted  by  telephone 
or  teleconference.  In  addition  to  the 
evidence  of  record,  the  claimant  may 
submit  new  evidence  to  the  reviewer. 

(b)  Unless  otherwise  directed  in 
writing  by  the  claimant,  the  FAB 
reviewer  will  mail  a  notice  of  the  time 
and  place  of  the  hearing  to  the  claimant 
and  any  representative  at  least  30  days 
before  the  scheduled  date.  This  notice 
will  also  include  a  listing  of  the  issues 
to  be  addressed  during  the  hearing.  If 
the  claimant  only  objects  to  a  part  of  the 
recommended  decision,  the  FAB 
reviewer  may  issue  a  decision  affirming 
the  remaining  part  of  the  recommended 
decision  without  first  holding  a  hearing 
(see  §  30.316). 

(c)  The  hearing  is  an  informal  process, 
and  the  reviewer  is  not  bound  by 
common  law  or  statutory  rules  of 
evidence,  or  by  technical  or  formal  rules 
of  procedure.  The  reviewer  may  conduct 
the  hearing  in  such  mannej:  as  to  best 
ascertain  the  rights  of  tKeclaimant. 
During  the  hearing  process,  the  claimant 
may  state  his  or  her  arguments  and 
present  new  written  evidence  and/or 
testimony  in  support  of  the  claim. 


(d)  Testimony  at  hearings  is  recorded, 
then  transcribed  and  placed  in  the 
record.  Oral  testimony  shall  be  made 
imder  oath. 

(e)  The  FAB  reviewer  will  furnish  a 
transcript  of  the  hearing  to  the  claimant, 
who  has  20  days  fi-om  Ae  date  it  is  sent 
to  submit  any  comments  to  the 
reviewer. 

(f)  The  claimant  will  have  30  days 
after  the  hearing  is  held  to  submit 
additional  evidence  or  argimient,  unless 
the  reviewer,  in  his  or  her  sole 
discretion,  grants  an  extension.  Only 
one  such  extension  may  be  granted. 

(g)  The  reviewer  determines  the 
conduct  of  the  hearing  and  may 
terminate  the  hearing  at  any  time  he  or 
she  determines  that  all  relevant 
evidence  has  been  obtained,  or  because 
of  misbehavior  on  the  part  of  the 
claimant  and/or  representative  at  or 
near  the  place  of  the  oral  presentation. 

S  30.31 5    May  a  claimarrt  postpone  a 
hearing? 

(a)  The  FAB  will  entertain  any 
reasonable  request  for  scheduling  the 
hearing,  but  such  requests  should  be 
made  at  the  time  of  the  hearing  request 
described  in  §  30.310(b).  Scheduling  is 
at  the  sole  discretion  of  the  FAB 
reviewer,  and  is  not  reviewable.  Once 
the  hearing  is  scheduled  and 
appropriate  written  notice  has  been 
mailed,  the  hearing  cannot  be 
postponed  at  the  claimant's  request  for 
any  reason  except  those  stated  in 
paragraph  (b)  of  this  section,  unless  the 
FAB  reviewer  can  reschedule  the 
hearing  on  the  same  docket  (that  is, 
during  the  same  hearing  trip).  When  the 
request  to  postpone  a  scheduled  hearing 
does  not  meet  the  test  of  paragraph  (b) 
of  this  section  and  cannot  be 
accommodated  on  the  docket,  no  further 
opportunity  for  a  hearing  will  be 
provided.  Instead,  the  claimant's 
specified  objections  will  be  considered 
by  means  of  a  review  of  the  written 
record.  In  the  alternative,  a 
teleconference  may  be  substituted  for 
the  hearing  at  the  discretion  of  the 
reviewer. 

(b)  Where  the  claimant  is  hospitalized 
for  a  reason  which  is  not  elective,  or 
where  the  death  of  the  claimant's 
parent,  spouse,  or  child  prevents 
attendance  at  the  hearing,  a 
postponement  may  be  granted  upon 
proper  documentation^ 

(c)  At  any  time  after  requesting  a 
hearing,  the  claimant  can  request  a 
change  to  a  review  of  the  written  record 
by  making  a  written  request  to  the  FAB. 
Once  such  a  change  is  made,  no  further 
opportimity  for  a  hearing  will  be 
provided. 


Federal  Register /Vol.  66,  No.  102 /Friday,  May  25,  2001 /Rules  and  Regulations  28973 


§30.316    How  does  the  FAB  issue  a  final 
decision  on  a  claim? 

•  (a)  If  the  60-day  period  specified  in 
the  notice  accompanying  the 
recommended  decision  (plus  any 
extension  of  such  period  granted  by  the 
FAB)  for  filing  objections  to  the 
recommended  decision  expires  and  no 
objections  have  been  filed,  or  if  the 
claimant  waives  any  objections  to  all  or 
part  of  the  recommended  decision,  the 
FAB  will  issue  a  decision  affirming  the 
recommended  decision,  either  in  whole 
or  in  part  (see  §§  30.311,  30.312  and 
30.314(a)). 

(b)  If  the  claimant  files  objections  to 
all  or  part  of  the  reconunended  decision, 
the  FAB  reviewer  will  issue  a  decision 
on  the  claim  after  either  the  hearing  or 
the  review  of  the  written  record,  and 
after  completing  such  further 
development  of  the  case  as  he  or  she 
may  deem  necessary. 

(c)  Any  recommended  decision  (or 
part  thereof)  that  is  pending  either  a 
hearing  or  a  review  of  the  written  record 
for  more  than  one  year  from  the  date  the 
FAB  receives  the  record  fitjm  the 
district  office  shall  be  considered 
affirmed  by  the  FAB  on  the  one-year 
anniversary  of  such  date. 

,  (d)  The  decision  of  the  FAB,  whether 
issued  pursuant  to  paragraph  (a),  (b)  or 
(c)  of  this  section,  shall  be  final  upon 
.  the  expiration  of  30  days  from  the  date 
of  issuance  of  such  decision,  unless  a 
timely  request  for  reconsideration  under 
§  30.319  has  been  filed. 

(e)  A  copy  of  the  decision  of  the  FAB 
will  be  mailed  to  the  claimant's  last 
known  address.  However,  if  the 
claimant  has  a  designated  representative 
before  OWCP,  the  copy  of  the  decision 
will  be  mailed  to  the  representative. 
Notification  to  either  the  claimant  or  the 
representative  will  be  considered 
notification  to  both  parties. 

S  30.31 7  Can  the  FAB  request  a  further 
response  from  ttte  claimant  or  remand  a 
claim  to  ttie  district  office? 

At  any  time  before  the  issuance  ojf  its 
decision,  the  FAB  may  request  that  the 
claimant  submit  additional  evidence  or 
argument,  or  remand  the  claim  to  the 
district  office  for  further  development 
without  issuing  a  decision,  whether  or 
not  requested  to  do  so  by  the  claimant. 

$30,318    Can  the  FAB  review  a 
determination  by  HHS  with  respect  to  an 
g^nployee's  dose  reconstruction? 

I  (a)  The  FAB  will  review  the  factual 
determinations  upon  which  HHS  based 
its  decision.  Factual  findings  that  do  not 
appear  to  be  supported  by  substantial 
evidence  will  be  remanded  to  the 
district  office  for  referral  to  HHS  for 
further  consideration. 


(b)  The  methodology  used  by  HHS  in 
arriving  at  reasonable  estimates  of  the 
radiation  doses  received  by  an 
employee,  established  by  regulations 
issued  by  HHS,  is  binding  on  the  FAB. 
The  FAB  reviewer  may  determine, 
however,  that  argiunents  concerning  the 
application  of  that  methodology  should 
be  considered  by  HHS  and  may  remand 
the  case  to  the  district  office  for  referral 
to  HHS  for  such  consideration. 

§  30.31 9    May  a  claimant  request 
reconsideration  of  a  decision  of  the  FAB? 

(a)  A  claimant  may  request 
reconsideration  of  a  decision  of  the  FAB 
by  making  a  written  request  to  the  FAB 
within  30  days  from  the  date  of  issuance 
of  such  decision. 

(b)  If  the  FAB  grants  the  request  for 
reconsideration,  it  will  review  the 
district  office's  recommended  decision 
again  and  issue  a  new  decision  on  the 
claim.  A  hearing  is  not  available  as  part 
of  the  reconsideration  process.  If  the 
FAB  denies  the  request  for 
reconsideration,  the  decision  in 
question  shall  be  final  on  the  date  the 
request  is  denied. 

(c)  A  claimant  may  not  seek  judicial 
review  of  a  decision  on  his  or  her  claim 
under  the  Act  imtil  all  administrative 
review  opportunities  have  been 
exhausted  and  OWCP's  decision  on  the 
claim  is  final  pursuant  to  §  30.316(d). 

Modification 

$30,320    Can  a  final  decision  be  modified 
once  ttie  period  for  requesting 
reconsideration  has  expired? 

A  final  decision  issued  by  the  FAB 
may  be  modified  at  any  time  on  OWCP's 
own  motion.  A  final  decision  may  also 
be  modified  on  the  motion  of  the 
claimant  within  one  year  of  the  date  on 
which  such  decision  became  final, 
provided  that  the  claimant  can  establish 
a  mistake  of  fact  in  the  decision,  or 
changed  conditions.  Modification  may 
be  granted  without  regard  to  whether 
new  evidence  or  information  is 
presented  or  obtained.  If  OWCP 
determines  that  modification  is 
warranted,  it  may  issue  a  new 
recommended  decision  modifying  the 
prior  final  decision. 

(a)  The  decision  whether  or  not  to 
modify  a  final  decision  under  this 
section  is  solely  within  the  discretion  of 
OWCP. 

(b)  Where  OWCP  grants  modification 
of  a  final  decision,  any  resulting 
recommended  decision  is  subject  to  the 
adjudicatory  process  described  in  this 
subpart.  However,  the  scope  of  review  at 
the  FAB  will  be  limited  to  review  of  the 
merits  of  the  reconunended  decision. 
OWCP's  discretionary  determination  to 


modify  the  prior  final  decision  is  not 
reviewable. 

(c)  Nothing  in  this  section  shall 
prevent  a  claimant  from  filing  another 
claim  under  the  EEOICPA  for 
compensation  for  an  occupational 
illness  or  a  consequential  injury  for 
which  he  or  she  has  not  previously 
sought  compensation  under  the 
EEOICPA.  In  any  event,  however,  no 
claimant  may  receive  more  than  one 
award  of  monetary  compensation  under 
sections  3628(a)(1)  or  3630(a)  of  the        ~~ 
EEOICPA. 

Subpart  E— Medical  and  Related 
Benefits 

Medical  Treatment  and  Related  Issues 

$30,400    What  are  the  basic  rules  for 
obtaining  medical  care? 

(a)  The  covered  employee  who  fits 
into  at  least  one  of  the  compensable 
claim  categories  is  entitled  to  receive  all 
medical  services,  appliances  or  supplies 
that  a  qualified  physician  prescribes  or 
recommends  and  that  OWCP  considers 
necessary  to  treat  his  or  her 
occupational  illness,  retroactive  to  the 
date  the  employee  filed  a  claim  for 
benefits  imder  the  EEOICPA  (see 

§  30.10G(c)).  The  employee  need  not  be 
disabled  to  receive  such  treatment,  and 
OWCP  will  pay  for  such  treatment  even 
if  the  covered  employee  dies  before  the 
claim  is  accepted.  If  there  is  any  doubt 
as  to  whether  a  specific  service, 
appliance  or  supply  is  necessary  to  treat 
the  occupational  illness,  the  employee 
should  consult  OWCP  prior  to  obtaining 
it. 

(b)  Any  qualified  physician  or 
qualified  hospital  may  provide  such 
services,  appliances  and  supplies.  A 
qualified  provider  of  medical  support 
services  may  also  furnish  appropriate 
services,  appliances,  and  supplies. 
OWCP  may  apply  a  test  of  cost- 
effectiveness  to  appliances  and 
supplies.  With  respect  to  prescribed 
medications,  OWCP  may  require  the  use 
of  generic  equivalents  where  they  are 
available. 

$30,401    What  are  the  special  rules  for  the 
services  of  chiropractors? 

(a)  The  services  of  chiropractors  that 
may  be  reimbursed  by  OWCP  are 
limited  to  treatment  to  correct  a  spinal 
subluxation.  The  costs  of  physical  and 
related  laboratory  tests  performed  by  or 
required  by  a  chiropractor  to  diagnose 
such  a  subluxation  are  also  payable. 

(b)  A  diagnosis  of  spinal  subluxation 
as  demonstrated  by  x-ray  to  exist  must 
appear  in  the  chiropractor's  report 
before  OWCP  can  consider  payment  of 
a  chiropractor's  bill. 
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(c)  A  chiropractor  may  interpret  his  or 
her  x-rays  to  the  same  extent  as  any 
other  physician.  To  be  given  any  weight, 
the  medical  report  must  state  that  x-rays 
support  the  finding  of  spinal 
subluxation.  OWCP  will  not  necessarily 
require  submission  of  the  x-ray,  or  a 
report  of  the  x-ray,  but  the  report  must 
be  available  for  submission  on  request. 

(d)  A  chiropractor  may  also  provide 
services  in  the  nature  of  physical 
therapy  under  the  direction  of  a 
qualified  physician. 

§  30.402    What  are  ttw  special  rules  for  tt>e 
services  of  cUnical  psychologists? 

A  clinical  psychologist  may  serve  as 
a  physician  within  the  scope  of  his  or 
her  practice  as  defined  by  state  law. 
Therefore,  a  clinical  psychologist  may 
not  serve  as  a  physician  for  conditions 
that  include  a  physical  component 
unless  the  applicable  state  law  allows 
clinical  psychologists  to  treat  physical 
conditions.  A  clinical  psychologist  may 
also  perform  testing,  evaluation,  and 
other  services  under  the  direction  of  a 
qualified  physician. 

§30.403    Will  OWCP  pay  for  the  services  Of 
an  attendant? 

OWCP  wiU  authorize  payment  for 
personal  care  services  imder  section 
3629  of  the  EEOICPA.  whether  or  not 
such  care  includes  medical  services,  so 
long  as  the  personal  care  services  have 
been  determined  to  be  medically 
necessary  and  are  provided  by  a  home 
health  aide,  licensed  practical  nurse,  or 
similarly  trained  individual. 

S  30.404    Will  OWCP  pay  for  transportation 
to  oMain  medical  treatment? 

The  employee  is  entitled  to 
reimbursement  of  reasonable  and 
necessary  expenses,  including 
transportation  needed  to  obtain 
authorized  medical  services,  appliances 
or  supplies.  To  determine  what  is  a 
reasonable  distance  to  travel,  OWCP 
will  consider  the  availability  of  services, 
the  employee's  condition,  and  the 
means  of  transportation.  Generally.  25 
miles  firom  the  work  site  or  the 
employee's  home  is  considered  a 
reasonable  distance  to  travel.  The 
standard  form  designated  for  federal 
employees  to  claim  travel  expenses 
should  be  used  to  seek  reimbursement 
imder  this  section. 

§  30.405    After  setecting  a  treating 
physician,  may  an  employee  choose  to  t>e 
treated  by  anott>er  physician  instead? 
'^   (a)  OWCP  will  provide  the  employee 
with  an  opportunity  to  designate  a 
treating  physician  when  it  accepts  the 
claim.  When  the  physician  originally 
selected  to  provide  treatment  for  an 
occupational  illness  refers  the  employee 


to  a  specialist  for  further  medical  care, 
the  employee  need  not  consult  OWCP 
for  approval,  hi  all  other  instances, 
however,  the  employee  must  submit  a 
vmtten  request  to  OWCP  with  his  or  her 
reasons  for  desiring  a  change  of 
physician. 

(b)  OWCP  will  approve  the  request  if 
it  determines  that  the  reasons  submitted 
are  sufficient.  Requests  that  are  often 
approved  include  those  for  transfer  of 
care  from  a  general  practitioner  to  a 
physician  who  specializes  in  treating 
occupational  illnesses  covered  by  the 
EEOICPA,  or  the  need  for  a  new 
physician  when  an  employee  has 
moved. 

§  30.406    Are  there  any  exceptions  to  tfiese 
procedures  for  obtaining  medical  care? 

In  cases  involving  emergencies  or 
unusual  circiunstances,  OWCP  may 
authorize  treatment  in  a  manner  other 
than  as  stated  in  this  subpart 

Directed  Medical  Examinations 

§30.410    Can  OWCP  require  an  employee 
to  be  examined  by  anotfier  physician? 

OWCP  sometimes  needs  a  second 
opinion  from  a  medical  specialist.  The 
employee  must  submit  to  examination 
by  a  qualified  physician  as  often  and  at 
such  times  and  places  as  OWCP 
considers  reasonably  necessary.  The 
employee  may  have  a  qualified 
physician,  paid  by  him  or  her,  present 
at  such  examination.  However,  the 
employee  is  not  entiUed  to  have  anyone 
else  present  at  the  examination  unless 
OWCP  decides  that  exceptional 
circumstances  exist.  For  example,  where 
a  hearing-impaired  employee  needs  an 
interpreter,  the  presence  of  an 
interpreter  would  be  allowed.  Also, 
OWCP  may  send  a  case  file  for  second 
opinion  review  where  actual 
examination  is  not  needed,  or  where  the 
employee  is  deceased. 

§  30.41 1    What  happens  if  the  opinion  of 
the  physician  selected  by  OWCP  differe 
from  the  opinion  of  ttie  physician  selected 
by  ttie  employee? 

(a)  If  one  medical  opinion  holds  more 
probative  value,  OWCP  will  base  its 
determination  of  entiUement  on  that 
medical  conclusion.  A  difference  in 
medical  opinion  sufficient  to  be 
considered  a  conflict  occiu^  when  two 
reports  of  virtually  equal  weight  and 
rationale  reach  opposing  conclusions. 

(b)  If  a  conflict  exists  between  the 
medical  opinion  of  the  employee's 
physician  and  the  medical  opinion  of 
either  a  second  opinion  physician  or  an 
OWCP  medical  adviser  or  consultant, 
OWCP  shall  appoint  a  third  physician  to 
make  an  examination.  This  is  called  a 
referee  examination.  OWCP  will  select  a 


physician  who  is  qualified  in  the 
appropriate  specialty  and  who  has  had 
no  prior  connection  with  the  case.  The 
employee  is  not  entitled  to  have  anyone 
present  at  the  examination  unless 
OWCP  decides  that  exceptional 
circiunstances  exist.  For  example,  where 
a  hearing-impaired  employee  needs  an 
interpreter,  the  presence  of  an 
interpreter  would  be  allowed.  Also,  a 
case  file  may  be  sent  for  referee  medical 
review  where  there  is  no  need  for  an 
actual  examination,  or  where  the 
employee  is  deceased. 

§  30.41 2    Who  pays  for  second  opinion  and 
referee  examinations? 

OWCP  will  pay  second  opinion  and 
referee  medical  specialists  directiy. 
OWCP  will  reimburse  the  employee  all 
necessary  and  reasonable  expenses 
incident  to  such  an  examination, 
including  transportation  costs  and 
actual  wages  lost  for  the  time  needed  to 
submit  to  an  examination  required  by 
OWCP. 

Medical  Reports 

§30.415    What  are  the  requiremento  for 
medical  reports? 

In  all  cases  reported  to  OWCP,  a 
medical  report  from  the  attending 
physician  is  required.  This  report 
should  include: 

(a)  Dates  of  examination  and 
treatment; 

(b)  History  given  by  the  employee; 

(c)  Physical  findings; 

(d)  Results  of  diagnostic  tests; 

(e)  Diagnosis; 

(f)  Course  of  treatment; 

(g)  A  description  of  any  other 
conditions  found  due  to  the  claimed 
occupational  illness; 

(h)  The  treatment  given  or 
recommended  for  the  claimed 
occupational  illness;  and 

(i)  All  other  material  findings. 

§  30.41 6    How  and  when  should  the 
medical  report  be  submitted? 

(a)  The  initial  medical  report  (and  any 
subsequent  reports)  should  be  made  in 
narrative  form  on  the  physician's 
letterhead  stationery.  The  physician 
should  use  the  EE-7  as  a  guide  for  the 
preparation  of  his  or  her  initial  medical 
report.  The  report  shoidd  bear  the 
physician's  signatiu^  or  signature 
stamp.  OWCP  may  require  an  original 
signature  on  the  report. 

Cb)  The  report  shall  be  submitted 
directiy  to  OWCP  as  soon  as  possible 
after  medical  examination  or  treatment 
is  received,  either  by  the  employee  or 
the  physician. 


§  30.41 7    What  additional  medical 
information  may  OWCP  require  to  support 
continuing  payment  of  benefits? 

In  all  cases  requiring  hospital 
treatment  or  prolonged  care,  OWCP  will 
request  detailed  narrative  reports  from 
the  attending  physician  at  periodic 
intervals.  The  physician  will  be  asked  to 
describe  continuing  medical  treatment 
for  the  occupational  illness  accepted  by 
OWCP,  a  prognosis,  and  the  physician's 
opinion  as  to  th^  continuing  causal 
relationship  between  the  need  for 
additional  treatment  and  the  covered 
occupational  illness. 

Medical  Bills 

§  30.420    How  are  medical  bills  submitted? 

Usually,  medical  providers  submit 
bills  directly  for  processing.  The  rules 
for  submitting  and  processing  bills  are 
stated  in  subpart  H  of  this  part.  An 
employee  claiming  reimbursement  of 
medical  expenses  should  submit  an 
itemized  bill  as  described  in  §  30.702. 

§  30.421    What  are  the  time  frames  for 
submitting  bills? 

To  be  considered  for  payment,  bills 
must  be  submitted  by  the  end  of  the 
calendar  year  after  the  year  when  the 
expense  was  incurred,  or  by  the  end  of 
the  calendar  year  after  the  year  when 
OWCP  first  accepted  the  claim  as 
compensable,  whichever  is  later. 

§  30.422    If  OWCP  reimburses  an  employee 
only  partially  for  a  medical  expense,  must 
ttie  provider  refund  the  tialance  of  the 
amount  paid  to  the  employee? 

(a)  The  OWCP  fee  schedule  sets 
maximimi  limits  on  the  amounts 
payable  for  many  services.  The 
employee  may  be  only  partially 
reimbursed  for  medical  expenses 
because  the  amount  he  or  she  paid  to 
the  medical  provider  for  a  service 
exceeds  the  maximimi  allowable  charge 
set  by  the  OWCP  fee  schedule. 

(b)  If  this  happens,  OWCP  shall  advise 
the  employee  of  the  maximum 
allowable  charge  for  the  service  in 
question  and  of  his  or  her  responsibility 
to  ask  the  provider  to  refund  to  the 
employee,  or  credit  to  the  employee's 
Bccotmt,  the  amoimt  he  or  she  paid  that 
exceeds  the  maximum  allowable  charge. 
The  provider  may  request 
reconsideration  of  the  fee  determination 
as  set  forth  in  §  30.712. 

(c)  If  the  provider  does  not  refund  to 
the  employee  or  credit  to  his  or  her 
account  the  amount  of  money  paid  in 
excess  of  the  charge  that  OWCP  allows, 
the  employee  should  submit 
documentation  of  the  attempt  to  obtain 
such  reftind  or  credit  to  OWCP.  OWCP 
may  authorize  reasonable 
reimbursement  to  the  employee  after 


reviewing  the  facts  and  circumstances  of 
the  case. 

Subpart  F— Survivors;  PaynMnts  and 
Offsets;  Oveipayments  Survivors 

§  30.500    What  special  statutory  definitions 
apply  to  survivore  under  the  EEOICPA? 

(a)  EEOICPA  provides  that  the  classes 
of  individuals  listed  as  eligible 
"survivors"  in  section  8133  of  tide  5. 
United  States  Code,  may  also  be  eligible 
survivors  imder  the  EEOICPA.  Those 
classes  of  individuals  are  specified  in 

§  30.5(ee)  of  these  regiUations. 

(b)  EEOICPA  adopts  the  order  of 
precedence  and  proportions  to  be 
afforded  to  survivors  as  set  forth  in 
section  8109  of  tide  5,  United  States 
Code  (see  §30.501). 

§  30.501    How  will  OWCP  apply  that  order 
of  precedence  to  determine  wtiat  survivore 
are  entitled  to  receive  under  the  EEOICPA? 
If  OWCP  determines  that  survivors  are 
entiUed  to  receive  compensation  under 
EEOICPA  because  a  covered  employee 
who  would  otherwise  have  been 
entitled  to  benefits  is  deceased,  that^ 
compensation  will  be  disbursed  as 
follows,  subject  to  the  qualifications  set 
forth  in  §  30.5(ee)(2)  of  these 
regulations: 

(a)  If  there  is  no  child,  all  to  the 
widow  or  widower. 

(b)  If  there  are  both  a  widow  or 
widower  and  a  child  or  children,  one- 
half  to  the  widow  or  widower  and  one- 
half  to  the  child  or  children  in  equal 
shares. 

(c)  If  there  is  no  vddow  or  widower, 
to  the  child  or  children  in  equal  shares. 

(d)  If  there  is  no  survivor  in  the  above 
classes,  to  the  wholly  or  partly 
dependent  parent  or  parents,  and 
wholly  dependent  brother,  sister, 
grandparent,  or  grandchild,  in  equal 
shares. 

§  30.502    When  is  entitlement  for  survivore 
determined  for  purposes  of  EEOICPA? 

EntiUement  to  any  Imnp-sum 
payment  for  survivor(s)  imder  the 
EEOICPA  will  be  determined  as  of  the 
date  of  death  of  the  covered  employee. 

Payment  of  Claims  and  Ofibet  for 
Certain  Payments 

§30.505    What  are  the  procedures  for 
payment  of  claims? 

(a)  Except  with  respect  to  claims 
related  to  beryllium  sensitivity, 
payment  shall  be  made  to  the  claimant, 
or  to  the  legal  guardian  of  the  claimant, 
unless  the  claimant  is  deceased  at  the 
time  of  the  payment.  In  cases  involving 
a  claimant  who  is  deceased,  payment 
shall  be  made  to  an  eligible  surviving 
beneficiary,  or  to  the  legal  guardian 
acting  on  behalf  of  the  eligible  surviving 


beneficiary,  in  accordance  with  the 
terms  and  conditions  specified  in 
section  3628(e)  of  the  EEOICPA. 

(b)  In  cases  involving  the  approval  of 
a  claim,  OWCP  shall  take  all  necessary 
and  appropriate  steps  to  determine  the 
correct  amount  of  any  offset  to  be  made 
to  the  amount  awarded  under  the 
EEOICPA,  and  to  verify  the  identity  of 
the  claimant  or  the  existence  of  any 
eligible  surviving  beneficiaries  who 
allege  to  be  entitied  by  the  EEOICPA  to 
receive  all  or  part  of  the  payment  the 
claimant  would  have  received.  OWCP 
may  conduct  any  investigation,  require 
any  claimant  or  eligible  surviving 
beneficiary  to  provide  or  execute  any 
affidavit,  record,  or  document,  or 
authorize  the  release  of  any  information 
as  OWCP  deems  necessary  to  ensure 
that  the  compensation  payment  is  made 
in  the  correct  amount  and  to  the  correct 
person(s).  If  the  claimant  or  eligible 
surviving  beneficiary  fails  or  refuses  to 
execute  an  affidavit  or  release  of 
information,  or  provide  a  requested 
record  or  document,  or  fails  to  provide 
access  to  information,  such  failure  or 
refusal  may  be  deemed  to  be  a  rejection 
of  the  payment,  unless  the  claimant  or 
eligible  surviving  beneficiary  of  the 
claimant  does  not  have  and  cannot 
obtain  the  legal  authority  to  provide, 
release,  or  authorize  access  to  the 
required  information,  records,  or      — 
documents. 

(c)  Prior  to  authorizing  payment, 
OWCP  shall  require  the  claimant  or 
each  eligible  surviving  beneficiary  of  a 
claim  filed  under  these  regulations  to 
execute  and  provide  an  affidavit  (or 
declaration  under  oath  on  the  standard 
claim  form)  setting  forth  the  amount  of 
any  payment  made  pursuant  to  a  final 
award  or  setUement  on  a  claim  (other 
than  a  claim  for  workers' 
compensation),  against  any  person,  that 
is  based  on  injuries  incurred  by  the 
claimant  for  which  his/her  claim  under 
the  EEOICPA  was  submitted.  For 
purposes  of  this  subsection,  a  "claim" 
includes,  but  is  not  limited  to,  any 
request  or  demand  for  money  made  or 
sought  in  a  civil  action,  or  made  or 
sought  in  anticipation  of  the  filing  of  a 
civil  action,  but  shall  not  include 
requests  or  demands  made  pursuant  to 
a  life  insurance  or  health  insurance 
contract.  If  any  such  award  or 
settiement  payment  was  made,  OWCP 
shall  subtract  the  sum  of  such  award  or 
setUement  pajrments  from  the  payment 
to  be  made  under  the  EEOICPA.  Prior  to 
authorizing  payment,  OWCP  shall  also 
require  the  claimant  or  each  surviving 
beneficiary  to  execute  and  provide  any 
necessary  affidavit  described  in  §  30.617 
of  these  regulations. 
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(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  when  OWCP  has 
verified  the  identity  of  the  claimant  or 
each  eligible  surviving  beneficiary  who 
is  entitled  to  the  compensation 
payment,  or  to  a  share  of  the 
compensation  payment,  and  determined 
the  correct  amount  of  the  payment  or  - 
the  share  of  the  payment,  OWCP  shall 
notify  the  claimant  or  each  eligible 
surviving  beneficiary,  or  his/her  legal 
guardian,  and  require  such  person(s)  to 
sign  an  Acceptance  of  Payment  Form. 
Such  form  shall  be  signed  and  returned 
within  sixty  days  of  the  date  of  the  form 
or  such  greater  period  as  may  be 
allowed  by  OWCP.  Failure  to  return  the 
signed  form  within  the  required  time 
may  be  deemed  to  be  a  rejection  of  the 
payment.  Signing  and  returning  the 
form  within  the  required  time  shall 
constitute  acceptance  of  the  payment, 
unless  the  individual  who  has  signed 
the  form  dies  prior  to  receiving  the 
actual  payment,  in  which  case  the 
person  who  possesses  the  payment  shall 
return  it  to  OWCP  for  redetermination  of 
the  correct  disbursement  of  the 
payment.  No  payment  shall  be  made 
until  OWCP  has  made  a  determination 
concerning  the  survivors  related  to  a 
respective  claim  for  benefits. 

(e)  Compensation  for  consequential 
illness  or  disease  is  limited  to  payment 
of  medical  benefits  for  that  illness  or 
disease. 

(f)  Rejected  compensation  pajnnents, 
or  shares  of  compensation  pajrments, 
shall  not  be  distributed  to  other  eligible 
surviving  beneficiaries,  but  shall  be 
returned  to  the  Fund  for  use  in  paying 
other  claims. 

(g)  Upon  receipt  of  the  Acceptance  of 
Payment  Form,  OWCP  shall  authorize 
the  appropriate  authorities  to  issue  a 
check  to  the  claimant  or  each  surviving 
eligible  beneficiary  who  has  accepted 
payment  out  of  the  funds  appropriated 
for  this  purpose. 

(h)  Multiple  payments: 

(1)  No  claimant  may  receive  more 
than  one  lump-sum  payment  under 
these  regulations  for  any  occupational 
illnesses  he  or  she  contracted.  However, 
he  or  she  may  also  receive  one  lump- 
sum payment  for  each  claimant  for 
whom  he  or  she  qualifies  as  an  eligible 
surviving  beneficiary. 

(2)  An  ehgible  surviving  beneficiary, 
who  is  not  also  a  claimant,  may  receive 
one  lump-sum  payment  for  each 
claimant  for  whom  he  or  she  qualifies 
as  an  eligible  siurviving  beneficiary. 

§30.506    What  compensation  will  be 
provided  to  claimants  who  only  establish 
beryllium  sensitivity? 

A  covered  employee  whose  sole 
occupational  illness  is  beryllium 


sensitivity  shall  receive  beryllium 
sensitivity  monitoring.  The 
establishment  of  beryllimn  sensitivity 
does  not  entitle  the  covered  employee  to 
any  lump-sum  payment  or  other 
medical  benefits  provided  for  imder  the 
EEOICPA. 

§30.507    What  is  beryllium  sansith/ity 
monitoring? 

Beryllium  sensitivity  monitoring  shall 
consist  of  medical  examinations  to 
confirm  and  monitor  the  extent  and 
nature  of  the  individual's  beryllium 
sensitivity.  Monitoring  shall  also 
include  regular  medical  examinations, 
including  diagnostic  testing  to 
determine  whether  the  individual  has 
established  chronic  beryllium  disease. 


Overpajrments 

§30.510    How  does  OWCP  notify  an 
individual  of  a  payment  made  on  a  claim? 

(a)  In  addition  to  providing  narrative 
descriptions  to  recipients  of  benefits 
paid  or  payable,  OWCP  includes  on 
each  check  a  clear  indication  of  the 
reason  the  payment  is  being  made.  For 
payments  sent  by  electronic  funds 
transfer  (EFT),  a  notification  of  the  date 
and  amount  of  payment  appears  on  the 
statement  bom  the  recipient's  financial 
institution. 

(b)  By  these  means,  OWCP  puts  the 
recipient  on  notice  that  a  payment  was 
made  and  the  amount  of  the  payment. 
If  the  amount  received  differs  ft-om  the 
amoimt  indicated  on  the  written  notice 
or  bank  statement,  the  recipient  is 
responsible  for  notifying  OWCP  of  the 
difference.  Absent  affirmative  evidence 
to  the  contrary,  the  beneficiary  will  be 
presiuned  to  have  received  the  notice  of 
pa3mient,  whether  mailed  or  transmitted 
electronically. 

§  30.51 1    What  is  an  "overpayment"  for 
purposes  of  the  EEOICPA? 

An  "overpayment"  is  any  amoimt  of 
compensation  paid  under  sections 
3628(a)(1)  or  3630(a)  of  the  EEOICPA  to 
a  recipient  that  constitutes: 

(a)  Payment  where  no  amoimt  is 
payable  imder  this  part;  or 

(b)  Payment  in  excess  of  the  correct 
amount  determined  by  OWCP. 

§  30.51 2    How  does  OWCP  determine  that  a 
beneficiary  owes  a  debt  as  the  result  of  the 
creation  of  an  overpayment? 

OWCP  will  notify  the  beneficiary  of 
the  existence  and  amount  of  any 
overpayment,  and  request  the 
beneficiary  to  voluntarily  retiun  the 
overpaid  amoimt  or  provide  OWCP  with 
evidence  and/or  argument  contesting 
the  existence  or  amoimt  of  an 
overpayment.  Within  30  days  of  the 
issuance  of  such  notification,  a 


beneficiary  who  believes  that  OWCP 
made  a  mistake  in  determining  the  fact 
or  amount  of  an  overpayment  may 
submit  written  comments  and 
documentation  in  support  of  his  or  her 
position  contesting  the  existence  or 
amount  of  such  overpayment  to  OWCP. 
After  considering  any  written 
documentation  or  argument  submitted 
to  OWCP  within  the  30-day  period, 
OWCP  will  issue  a  determination  on  the 
question  of  whether  a  debt  is  owed  to 
OWCP.  If  OWCP  determines  that  a  debt 
is  owed  by  the  beneficiary,  it  will 
forward  a  copy  of  that  determination  to 
the  beneficiary  and  advise  htm  or  her 
that  unless  the  debt  is  voluntarily  repaid 
it  will  pursue  collection  of  the 
overpayment  through  DOL's  debt 
collection  procedures  found  at  29  CFR 
part  20. 

§  30.51 3    How  are  overpaymento  collected? 

The  overpaid  individual  shall  refund 
to  OWCP  the  amount  of  the 
overpayment  as  soon  as  possible.  The 
overpayment  is  subject  to  the  provisions 
of  the  Federal  Claims  Collection  Act  of 
1966  (as  amended)  and  may  be  reported 
to  the  Internal  Revenue  Service  as 
income.  If  the  individual  fails  to  make 
such  refund,  OWCP  may  recover  the 
same  through  any  available  means, 
including  offset  of  salary,  aimuity 
benefits,  or  other  Federal  payments, 
including  tax  refunds  as  authorized  by 
the  Tax  Refund  Offset  Program,  or 
referral  of  the  debt  to  a  collection 
agency  or  to  the  Department  of  Justice. 

Subpart  G— Special  Provisions 

Representation 

§  30.600    May  a  claimant  designate  a 
representative? 

(a)  The  claims  process  under  this  part 
is  informal,  and  OWCP  acts  as  an 
impartial  evaluator  of  the  evidence.  A 
claimant  need  not  be  represented  to  file 
a  claim  or  receive  a  payment. 
Nevertheless,  a  claimant  may  appoint 
one  individual  to  represent  his  or  her 
interests,  but  the  appointment  must  be 
in  writing. 

(b)  There  can  be  only  one 
representative  at  any  one  time,  so  after 
one  representative  has  been  properly 
appointed,  OWCP  will  not  recognize 
another  individual  as  representative 
until  the  claimant  withtkaws  the 
authorization  of  the  first  individual.  In 
addition,  OWCP  will  recognize  only 
certain  types  of  individuaLs  (see 
§30.601). 

(c)  A  properly  appointed 
representative  who  is  recognized  by 
OWCP  may  make  a  request  or  give 
direction  to  OWCP  regarding  the  claims 
process,  including  a  hearing.  This 


authority  includes  presenting  or 
eliciting  evidence,  making  arguments  on 
facts  or  the  law,  and  obtaining 
information  from  the  case  file,  to  the 
same  extent  as  the  claimant.  Any  notice 
requirement  contained  in  this  part  or 
the  EEOICPA  is  fully  satisfied  if  served 
on  the  representative,  and  has  the  same 
force  and  effect  as  if  sent  to  the 
claimant. 

§  30.601    Who  may  serve  as  a 
representative? 

A  claimant  may  authorize  any 
individual  to  represent  him  or  her  in 
regard  to  a  claim  under  the  EEOICPA, 
unless  that  individual's  service  as  a 
representative  would  violate  any 
applicable  provision  of  law  (such  as  18 
U.S.C.  205  and  208).  A  federal  employee 
may  act  as  a  representative  only: 

(a)  On  behalf  of  immediate  family 
members,  defined  as  a  spouse,  children, 
parents,  and  siblings  of  the 
representative,  provided  no  fee  or 
gratuity  is  charged;  or 

(b)  While  acting  as  a  union 
representative,  defined  as  any  officially 
sanctioned  union  official,  and  no  fee  or 
gratuity  is  charged. 

§  30.602    Who  is  responsible  for  paying  the 
representative's  fee? 

A  representative  may  charge  the 
claimant  a  fee  for  services  and  for  costs 
associated  with  the  representation 
before  OWCP.  The  claimant  is  solely 
responsible  for  paying  the  fee  and  other 
costs,  OWCP  will  not  reimburse  the 
claimant,  nor  is  it  in  any  way  liable  for 
the  amount  of  the  fee  and  costs. 

Third  Party  Liability 

§  30.605    What  rights  does  the  United 
States  have  upon  payment  of  compensation 
under  the  EEOICPA? 

i  I  If  an  illness  for  which  compensation 
is  payable  under  the  EEOICPA  is 
caused,  wholly  or  partially,  by  someone 
other  than  a  feder^  employee  acting 
within  the  scope  of  his  or  her 
employment,  a  DOE  contractor,  or 
subcontractor,  a  beryllium  vendor  or 
atomic  weapons  employer,  the  United 
States  is  subrogated  for  the  full  amount 
of  any  payment  of  compensation  under 
the  EEOICPA  to  any  right  or  claim  that 
the  individual  to  whom  the  payment 
was  made  may  have  against  any  person 
or  entity  on  account  of  such  illness. 

§  30.606    Under  what  circumstances  must  a 
recovery  of  money  or  other  property  in 
connection  with  an  illness  for  which 
benefits  are  payable  under  the  EEOICPA  be 
eeported  to  OWCP? 
j  Any  person  who  has  filed  an 
EEOICPA  claim  that  has  been  accepted 
by  OWCP  (whether  or  not  compensation 
has  been  paid),  or  who  has  received 


EEOICPA  benefits  in  connection  with  a 
claim  filed  by  another,  is  required  to 
notify  OWCP  of  the  receipt  of  money  or 
other  property  as  a  result  of  a  settlement 
or  judgment  in  connection  with  the 
circumstances  of  that  claim. 

§  30.607    How  is  a  structured  settlement 
(that  is,  a  settlement  providing  for  receipt  of 
funds  over  a  specified  period  of  time) 
treated  for  purposes  of  reporting  the 
recovery? 

In  this  situation,  the  recovery  to  be 
reported  is  the  present  value  of  the  right 
to  receive  all  of  the  payments  included 
in  the  structured  settlement,  allocated  in 
the  case  of  multiple  recipients  in  the 
same  manner  as  single  payment 
recoveries. 

§30.608    How  does  the  United  States 
calculate  the  amount  to  which  it  is 
subrogated? 

The  subrogated  amount  of  a  specific 
claim  consists  of  the  total  money  paid 
by  OWCP  from  the  Energy  Employees 
Occupational  Illness  Compensation 
Fund  with  respect  to  that  claim  to  or  on 
behalf  of  an  employee  or  eligible 
surviving  beneficiary,  less  charges  for 
any  medical  file  review  (i.e.,  the 
physician  does  not  examine  the 
employee)  done  at  the  request  of  OWCP. 
Charges  for  medical  examinations  also 
may  be  subtracted  if  the  employee  or 
eligible  surviving  beneficiary  establishes 
that  the  examinations  were  required  to 
be  made  available  to  the  employee 
under  a  statute  other  than  the  EEOICPA. 

§  30.609    Is  a  settlement  or  judgment 
received  as  a  result  of  allegations  of 
medical  malpractice  in  treating  an  illness 
covered  by  the  EEOICPA  a  recovery  that 
must  be  reported  to  OWCP? 

Since  an  injury  caused  by  medical 
malpractice  in  treating  an  illness 
covered  by  the  EEOICPA  is  also  covered 
under  the  EEOICPA,  any  recovery  in  a 
suit  alleging  such  an  injury  is  treated  as 
a  recovery  that  must  be  reported  to 
OWCP. 

§  30.61 0    Are  payments  to  an  employee  or 
eligible  surviving  beneficiary  as  a  result  of 
an  insurance  policy  which  the  employee  or 
eligible  surviving  beneficiary  has 
purchased  a  recovery  that  must  be  reported 
to  OWCP? 

Since  payments  received  by  an 
employee  or  eligible  surviving 
beneficiary  pursuant  to  an  insurance 
policy  purchased  by  someone  other  than 
a  liable  third  party  are  not  payments  in 
satisfaction  of  liability  for  causing  an 
illness  covered  by  the  EEOICPA,  they 
are  not  considered  a  recovery  that  must 
be  reported  to  OWCP. 


§30.611    If  a  settlement  or  judgment  is 
received  for  more  than  one  medical 
condition,  can  tlie  amount  paid  on  a  single 
EEOICPA  claim  be  attributed  to  different 
conditions  for  purposes  of  calculating  the 
amount  to  which  the  United  States  is 
subrogated? 

(a)  All  medical  conditions  accepted 
by  OWCP  in  connection  with  a  single 
claim  are  treated  as  the  same  illness  for 
the  purpose  of  computing  the  amount  to 
which  the  United  States  is  subrogated  in 
connection  with  the  receipt  of  a 
recovery  from  a  third  party,  except  that 
an  injury  caused  by  medical  malpractice 
in  treating  an  illness  covered  under  the 
EEOICPA  will  be  treated  as  a  separate 
injury. 

(b)  If  an  illness  covered  under  the 
EEOICPA  is  caused  under 
circumstances  creating  a  legal  liability 
in  more  than  one  person,  other  than  the 
United  States,  a  DOE  contractor  or 
subcontractor,  a  beryllium  vendor  or  an 
atomic  weapons  employer,  to  pay 
damages,  OWCP  will  determine  whether 
recoveries  received  from  one  or  more 
third  parties  should  be  attributed  to 
separate  conditions  for  which 
compensation  is  payable  in  connection 
with  a  single  EEOICPA  claim.  If  such  an 
attribution  is  both  practicable  and 
equitable,  as  determined  by  OWCP,  in 
its  discretion,  the  conditions  will  be 
treated  as  separate  injuries  for  purposes 
of  calculating  the  amount  to  which  the 
United  States  is  subrogated. 

Election  of  Remedy  Against  Beryliiom 
Vendors  and  Atomic  Weapons 
Employers 

§  30.61 5    Can  a  claimant  receive  iMneftt* 
under  the  EEOICPA  if  he  or  she  filed  a  tort 
suit  against  either  a  beryllium  vendor  or  an 
atomic  weapons  employer  on  or  prior  to 
October  30,  2000? 

A  claimant  who  filed  a  tort  suit 
against  either  a  beryllium  vendor  or  an 
atomic  weapons  employer  on  or  prior  to 
October  30,  2000,  shall  not  be  eligible  to 
receive  benefits  under  subtitle  B  of  the 
EEOICPA  unless  he  or  she  dismisses 
such  suit  no  later  than  December  31, 
2003. 

§  30.61 6    Can  a  claimant  receive  t>er)efit» 
under  the  EEOICPA  if  he  or  she  filed  a  tort 
suit  against  eittier  a  beryllium  vendor  or  an 
atomic  weapons  employer  after  October  30, 
2000? 

(a)  Unless  a  tort  suit  filed  under 
paragraphs  (b)  and  (c)  of  this  section  is 
dismissed  prior  to  the  time  limitations 
described  in  those  subsections,  the 
plaintiff  shall  not  be  eligible  to  receive 
benefits  under  subtiUe  B  of  the 
EEOICPA. 

(b)  If  a  claimant  files  a  tort  suit  against 
either  a  beryllium  vendor  or  an  atomic 
weapons  employer  after  October  30, 
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2000,  such  a  suit  must  he  filed  by  the 
later  of: 

(1)  April  30,  2003;  or 

(2)  30  months  after  the  date  the 
plaintifF  first  became  aware  that  his  or 
her  illness  may  be  connected  to  the 
exposure  covered  by  subtitle  B  of  the 
EEOICPA. 

(c)  For  piuposes  of  this  section  only, 
"the  date  the  plaintiff  first  became 
aware"  will  be  deemed  to  be  the  date  he 
or  she  received  either  a  reconstructed 
dose  from  the  HHS,  or  a  diagnosis  of  a 
covered  beryllium  illness,  as  applicable. 

(d)  If  a  claimant  files  a  tort  suit  against 
either  a  beryllium  vendor  or  an  atomic 
weapons  employer  after  the  later  of  the 
dates  described  in  paragraphs  (b)  and  (c) 
of  this  section,  he  or  she  is  not  entiUed 
to  any  benefits  imder  subtiUe  B  of  the 
EEOICPA. 

§  30.61 7    How  will  OWCP  ascertain  whettier 
a  claimant  filed  a  tort  suit  against  either  a 
beryllium  vendor  or  an  atomic  weapons 
employer  and  wtiether  such  claimant  is 
entitled  to  benefits  under  the  EEOICPA? 

Prior  to  authorizing  any  payment  on 
a  claim  under  §  30.505  of  these 
regulations,  OWCP  will  require  the 
claimanj;  or  each  surviving  beneficiary 
to  execute  and  provide  an  affidavit 
stating  whether  he  or  she  filed  a  tort  suit 
against  either  a  beryllium  vendor  or  an 
atomic  weapons  employer,  and  if  so,  the 
date  such  tort  suit  was  dismissed. 
OWCP  may  require  the  submission  of 
such  supporting  evidence  as  may  be 
necessary  to  confirm  the  particulars  of 
any  affidavit  provided  imder  this 
section. 

Subpart  H— Information  for  Medical 
Providers 

Medical  Records  and  Bills 

S  30.700    What  kinds  of  medical  records 
must  providers  keep? 

Federal  government  medical  officers, 
private  physicians  and  hospitals  are 
required  to  keep  records  of  all  cases 
treated  by  them  under  the  EEOICPA  so 
they  can  supply  OWCP  with  a  history  of 
the  claimed  occupational  illness,  a 
description  of  the  nature  and  extent  of 
the  claimed  occupational  illness,  the 
results  of  any  diagnostic  studies 
performed,  and  the  nature  of  the 
treatment  rendered. 

§  30.701    How  are  medical  bills  to  be 
submitted? 

(a)  All  charges  for  medical  and 
surgical  treatment,  appliances  or 
supplies  furnished  to  employees,  except 
for  treatment  and  supplies  provided  by 
nursing  homes,  shall  be  supported  by 
medical  evidence  as  provided  in 
§  30.700.  The  physician  or  provider 


shall  itemize  the  charges  on  the 
standard  Health  Insurance  Claim  Form, 
HCFA  1500  or  OWCP  1500  {for 
professional  charges),  the  UB-92  (for 
hospitals],  the  Universal  Claim  Form 
(for  pharmacies),  or  other  form  as 
warranted,  and  submit  the  form 
promptly  for  processing. 

(b)  The  provider  shall  identify  each 
service  performed  using  the  Physician's 
Ciurent  Procediual  Terminology  (CFT) 
code,  the  Health  Care  Financing 
Administration  Common  Procedure 
Coding  System  (HCPCS)  code,  the 
National  Drug  Code  (NDC),  or  the 
Revenue  Center  Code  (RCC),  with  a  brief 
narrative  description.  Where  no  code  is 
applicable,  a  detailed  description  of 
services  performed  should  be  provided. 

(c)  The  provider  shall  also  state  each 
diagnosed  condition  and  furnish  the 
corresponding  diagnostic  code  using  the 
"International  Classification  of  Disease, 
9th  Edition,  Clinical  Modification" 
(ICD-9-CM),  or  as  revised.  A  separate 
biU  shall  be  submitted  when  the 
employee  is  discharged  from  treatment 
or  monthly,  if  treatment  for  the 
occupational  illness  is  necessary  for 
more  than  30  days. 

(l)(i)  Hospitals  shall  submit  charges 
for  medical  and  siugical  treatment  or 
supplies  prompUy  on  the  UB-92.  The 
provider  shall  identify  each  outpatient 
radiology  service,  outpatient  pathology 
service  and  physical  therapy  service 
performed,  using  HCPCS/CPT  codes 
with  a  brief  narrative  description.  The 
charge  for  each  individual  service,  or 
the  total  charge  for  all  identical  services, 
should  also  appear  in  the  UB-92. 

(ii)  Other  outpatient  hospital  services 
for  which  HCPCS/CPT  codes  exist  shall 
also  be  coded  individually  using  the 
coding  scheme  noted  in  this  section. 
Services  for  which  there  are  no  HCPCS/ 
CPT  codes  available  can  be  presented 
using  the  RCCs  described  in  the 
"National  Uniform  Billing  Data 
Elements  Specifications,"  ciurent 
edition.  The  provider  shall  also  furnish 
the  diagnostic  code  using  the  ICD-9- 
CM.  If  the  outpatient  hospital  services 
include  siugical  and/or  invasive 
procedures,  the  provider  shall  code  each 
procedvire  using  the  proper  CPT/HCPCS 
codes  and  furnishing  the  corresponding 
diagnostic  codes  using  the  ICI>-9-CM. 

(2)  Pharmacies  shall  itemize  charges 
for  prescription  medications, 
appliances,  or  supplies  on  the  Universal 
Claim  Form  and  submit  them  promptly 
for  processing.  Bills  for  prescription 
medications  must  include  the  NDC 
assigned  to  the  product,  the  generic  or 
trade  name  of  the  drug  provided,  the 
prescription  number,  the  quantity 
provided,  and  the  date  the  prescription 
was  filled. 


(3)  Niusing  homes  shall  itemize 
charges  for  appliances,  supplies  or 
services  on  the  provider's  billhead 
stationery  and  submit  them  promptly 
for  processing. 

(d)  By  submitting  a  bill  and/or 
accepting  payment,  the  provider 
signifies  that  the  service  for  which 
reimbursement  is  sought  was  performed 
as  described  and  was  necessary.  In 
addition,  the  provider  thereby  agrees  to 
comply  with  all  regulations  set  forth  in 
this  subpart  concerning  the  rendering  of 
treatment  and/or  the  process  for  seeking 
reimbursement  for  medical  services, 
including  the  limitation  imposed  on  the 
amount  to  be  paid  for  such  services. 

(e)  In  summary,  bills  submitted  by 
providers  must:  be  itemized  on  the 
Health  Insiuance  Claim  Form  (for 
physicians),  the  UB-92  (for  hospitals), 
or  the  Universal  Claim  Form  (for 
pharmacies);  contain  the  signatiue  or 
signatiire  stamp  of  the  provider;  and 
identify  the  procedures  using  HCPCS/ 
CPT  codes,  RCCs.  or  NDCs.  Otherwise, 
the  bill  may  be  retiuned  to  the  provider 
for  correction  and  resubmission. 

§  30.702    How  should  an  employee  prepare 
and  submit  requests  for  reimbursement  for 
medical  expenses,  transportation  costs, 
loss  of  wages,  and  incidental  expenses? 

(a)  If  an  employee  has  paid  bills  for 
medical,  surgical  or  other  services, 
supplies  or  appliances  due  to  an 
occupational  illness,  he  or  she  may 
submit  an  itemized  bill  on  the  HeaJth 
Insurance  Claim  Form.  HCFA  1500  or 
OWCP  1500.  together  with  a  medical 
report  as  provided  in  §  30.700,  for 
consideration. 

(1)  The  provider  of  such  service  shall 
state  each  diagnosed  condition  and 
furnish  the  applicable  ICD-9-CM  code 
and  identify  each  service  performed 
using  the  applicable  HCPCS/CPT  code, 
with  a  brief  narrative  description  of  the 
service  performed,  or,  where  no  code  is 
applicable,  a  detailed  description  of  that 
service. 

(2)  The  bill  must  be  accompanied  by 
evidence  that  the  provider  received 
payment  for  the  service  from  the 
employee  and  a  statement  of  the  amount 
paid.  Acceptable  evidence  that  payment 
was  received  includes,  but  is  not  limited 
to,  a  signed  statement  by  the  provider, 

a  mechanical  stamp  or  other  device 
showing  receipt  of  payment,  a  copy  of 
the  employee's  canceled  check  (both 
front  and  back)  or  a  copy  of  the 
employee's  credit  card  receipt. 

(b)  If  a  hospital,  pharmacy  or  nursing 
home  provided  services,  the  employee 
should  submit  the  bill  in  accordance 
with  the  provisions  of  §  30.701(a).  Any 
request  for  reimbursement  must  be 
accompanied  by  evidence,  as  described 


in  paragraph  (a)  of  this  section,  that  the 
provider  received  payment  for  the 
service  from  the  employee  and  a 
statement  of  the  amount  paid. 

(c)  The  requirements  ot  paragraphs  (a) 
and  (b)  of  this  section  may  be  waived  if 
extensive  delays  in  the  filing  or  the 
adjudication  of  a  claim  make  it 
unusually  difficult  for  the  employee  to 
obtain  the  required  information. 

(d)  Copies  of  bills  submitted  for 
reimbinsement  will  not  be  accepted 
unless  they  bear  the  original  signature  of 
the  provider,  with  evidence  of  payment. 
Payment  for  medical  and  surgical 
treatment,  appliances  or  supplies  shall 
in  general  be  no  greater  than  the 
maximum  allowable  charge  for  such 
service  determined  by  OWCP,  as  set 
forth  in  §30.705. 

(e)  An  employee  will  be  only  partially 
reimbursed  for  a  medical  expense  if  the 
amount  he  or  she  paid  to  a  provider  for 
the  service  exceeds  the  maximum 
allowable  charge  set  by  OWCP's 
schedule.  If  this  happens,  OWCP  will 
advise  the  employee  of  the  maximiun 
allowable  charge  for  the  service  in 
question  and  of  his  or  her  responsibility 
to  ask  the  provider  to  refund  to  the 
employee,  or  credit  to  the  employee's 
account,  the  amount  he  or  she  paid 
which  exceeds  the  maximum  allowable 
charge.  The  provider  may  request 
reconsideration  of  the  fee  determination 
as  set  forth  in  §30.712. 

(f)  If  the  provider  fails  to  make 
appropriate  refund  to  the  employee,  or 
to  credit  the  employee's  accoimt,  within 
60  days  after  the  employee  requests  a 
refund  of  any  excess  amount,  or  the  date 
of  a  subsequent  reconsideration 
decision  which  continues  to  disallow  all 
or  a  portion  of  the  appealed  amount. 
OWCP  will  initiate  exclusion 
procedures  as  provided  by  §  30.715. 

(g)  If  the  provider  does  not  refund  to 
the  employee  or  credit  to  his  or  her 
account  the  amount  of  money  paid  in 
excess  of  the  allowed  charge,  the 
employee  should  submit  documentation 
of  the  attempt  to  obtain  such  refund  or 
credit  to  OWCP.  OWCP  may  authorize 
reasonable  reimbursement  to  the 
employee  after  reviewing  the  facts  and 
circumstances  of  the  case. 

f  30.703    What  are  the  time  limitations  on 
OWCP's  payment  of  bills? 

OWCP  will  pay  providers  and 
reimburse  employees  promptly  for  all 
bills  received  on  an  approved  form  and 
in  a  timely  manner.  However,  no  bill 
will  be  paid  for  expenses  inciuxed  if  the 
bill  is  submitted  more  than  one  year 
beyond  the  end  of  the  calendar  year  in 
which  the  expense  was  inciured  or  the 
service  or  supply  was  provided,  or  more 
than  one  year  beyond  the  end  of  the 


calendar  year  in  which  the  claim  was 
first  accepted  as  compensable  by  OWCP, 
whichever  is  later. 

Medical  Fee  Schedule 

§  30.705    What  services  are  covered  by  ttie 
OWCP  fee  schedule? 

(a)  Payment  for  medical  and  other 
health  services  furnished  by  physicians, 
hospitals  and  other  providers  for 
occupational  illnesses  shall  not  exceed 
a  maximum  allowable  charge  for  such 
service  as  determined  by  OWCP,  except 
as  provided  in  this  section. 

(d)  The  schedule  of  maximum 
allowable  charges  does  not  apply  to 
charges  for  services  provided  in  nursing 
homes,  but  it  does  apply  to  charges  for 
treatment  furnished  in  a  nursing  home 
by  a  physician  or  other  medical 
professional. 

(c)  The  schedule  of  maximiun 
allowable  charges  also  does  not  apply  to 
charges  for  appliances,  supplies, 
services  or  treatment  furnished  by 
medical  facilities  of  the  U.S.  Public 
Health  Service  or  the  Departments  of  the 
Army,  Navy,  Air  Force  and  Veterans 
Affairs. 

§  30.706    How  are  the  maximum  fees 
defined? 

For  professional  medical  services, 
OWCP  shall  maintain  a  schedule  of 
maximum  allowable  fees  for  procedures 
performed  in  a  given  locality.  The 
schedule  shall  consist  of:  an  assignment 
of  a  value  to  procedures  identified  by 
HCPCS/CPT  code  which  represents  the 
relative  skill,  effort,  risk  and  time 
required  to  perform  the  procedure,  as 
compared  to  other  procedures  of  the 
same  general  class;  an  index  based  on  a 
relative  value  scale  that  considers  skill, 
labor,  overhead,  malpractice  insurance 
and  other  related  costs;  and  a  monetary 
value  assignment  (convetsion  factor)  for 
one  unit  of  value  in  each  of  the 
categories  of  service. 

§  30.707    How  are  payments  for  particular 
services  calculated? 

Payment  for  a  procedure  identified  by 
a  HCPCS/CPT  code  shall  not  exceed  the 
amount  derived  by  multiplying  the 
relative  values  for  that  procedure  by  the 
geographic  indices  for  services  in  that 
area  and  by  the  dollar  amount  assigned 
to  one  unit  in  that  category  of  service. 

(a)  The  "locality"  which  serves  as  a 
basis  for  the  determination  of  average 
cost  is  defined  by  the  Bureau  of  Census 
Metropolitan  Statistical  Areas.  OWCP 
shall  base  the  determination  of  the 
relative  per  capita  cost  of  medical  care 
in  a  locality  using  information  about 
enrollment  and  medical  cost  per  county, 
provided  by  the  Health  Care  Financing 
Administration  (HCFA). 


(b)  OWCP  shall  assign  the  relative 
value  units  (RVUs)  published  by  HCFA 
to  all  services  for  which  HCFA  has 
made  assignments,  using  the  most 
recent  revision.  Where  there  are  no 
RVUs  .assigned  to  a  procedure,  OWCP 
may  develop  and  assign  any  RVUs 
considered  appropriate.  The  geographic 
adjustment  factor  shall  be  that 
designated  by  Geographic  Practice  Cost 
Indices  for  Metropolitan  Statistical 
Areas  as  devised  for  HCFA  and  as 
updated  or  revised  by  HCFA  from  time 
to  time.  OWCP  will  devise  conversion 
factors  for  each  category  of  service,  and 
in  doing  so  may  adapt  HCFA  conversion 
factors  as  appropriate  using  OWCP's 
processing  experience  and  internal  data. 

(c)  For  example,  if  the  unit  values  for 
a  particular  surgical  procedure  are  2.48 
for  physician's  work  (W),  3.63  for 
practice  expense  (PE),  and  0.48  for 
malpractice  insurance  (M),  and  the 
dollar  value  assigned  to  one  unit  in  that 
category  of  service  (surgery)  is  $61.20, 
then  the  maximum  allowable  charge  for 
one  performance  of  that  procedure  is  the 
product  of  the  three  RVUs  times  the 
corresponding  geographical  indices  for 
the  locality  times  &e  conversion  factor. 
If  the  geographic  indices  for  the  locality 
are  0.988(W).  0.948  (PE).  and  1.174  (M). 
then  the  maximum  payment  calculation 
is: 

l(2.48)(0.98a)  +  {3.63){0.948)  + 

(0.48)(1.174)lx  $61.20 
[2.45 +  3.44  +  . 56]  X  $61. 20 
6.45  X  $61.20  =  $394.74 

§  30.708    Does  the  fee  schedule  apply  to 
every  kind  of  procedure? 

Where  the  time,  effort  and  skill 
required  to  perform  a  particular 
procedure  vary  widely  from  one 
occasion  to  the  next,  OWCP  may  choose 
not  to  assign  a  relative  value  to  that 
procedure.  In  this  case  the  allowable 
charge  for  the  procedure  will  be  set 
individually  based  on  consideration  of  a 
detailed  medical  report  and  other 
evidence.  At  its  discretion,  OWCP  may 
set  fees  without  regard  to  schedule 
limits  for  specially  authorized 
consultant  examinations,  for  directed 
medical  examinations,  and  for  other 
specially  authorized  services. 

§  30.709    How  are  payments  for  medicinal 
drugs  determined? 

Payment  for  medicinal  drugs 
prescribed  by  physicians  shall  not 
exceed  the  amount  derived  by 
multiplying  the  average  wholesale  price 
of  the  medication  by  the  quantity  or 
amount  provided,  plus  a  dispensing  fee. 

(a)  All  prescription  medications 
identified  by  National  Drug  Code  (NDC) 
will  be  assigned  an  average  wholesale 
price  representing  the  product's 
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nationally  recognized  wholesale  price  as 
detennined  by  surveys  of  manufactvirers 
and  wholesalers.  OWCP  will  establish 
the  dispensing  fee. 

(b)  The  NDCs,  the  average  wholesale 
prices,  and  the  dispensing  fee  shall  be 
reviewed  itom  time  to  time  and  updated 
as  necessary. 

§  30.71 0    How  are  payments  for  inpatient 
medical  services  detennined? 

(a)  OWCP  will  pay  for  inpatient 
medical  services  according  to  pre- 
determined, condition-specific  rates 
based  on  the  Prospective  Payment 
System  (PPS)  devised  by  HCFA  (42  CFR 
parts  412,  413.  424,  485,  and  489).  Using 
this  system,  payment  is  derived  by 
multiplying  the  diagnosis-related  group 
(DRG)  weight  assigned  to  the  hospital 
discharge  by  the  provider-specific 
factors. 

(1)  All  hospital  discharges  will  be 
classified  according  to  the  DRGs 
prescribed  by  the  HCFA  in  the  form  of 
the  DRG  Grouper  software  program.  On 
this  list,  each  DRG  represents  the 
average  resources  necessary  to  provide 
care  in  a  case  in  that  DRG  relative  to  the 
national  average  of  resources  consiuned 
per  case. 

(2)  The  provider-specific  factors  will 
be  provided  by  HCFA  in  the  form  of 
their  PPS  Pricer  software  program.  The 
software  takes  into  consideration  the 
type  of  facility,  census  division,  actual 
geographic  location  (MSA)  of  the 
hospital,  case  mix  cost  per  discharge, 
nxunber  of  hospital  beds,  intern/beds 
ratio,  operating  cost  to  charge  ratio,  and 
other  factors  used  by  HCFA  to 
determine  the  specific  rate  for  a  hospital 
discharge  under  their  PPS.  OWCP  may 
devise  price  adjustment  factors  as 
appropriate  using  OWCP's  processing 
experience  and  internal  data. 

(3)  OWCP  will  base  payments  to 
facilities  excluded  fi-om  HCFA's  PPS  on 
consideration  of  detailed  medical 
reports  and  other  evidence. 

(4)  OWCP  shall  review  the  pre- 
determined hospital  rates  at  least  once 
a  year,  and  may  adjust  any  or  all 
components  when  OWCP  deems  it 
necessary  or  appropriate. 

(b)  OWCP  shall  review  the  schedule 
of  fees  at  least  once  a  year,  and  may 
adjust  the  schedule  or  any  of  its 
components  when  OWCP  deems  it 
necessary  or  appropriate. 

§  30.71 1    When  and  how  are  fees  reduced? 

(a)  OWCP  shall  accept  a  provider's 
designation  of  the  code  to  identify  a 
billed  procedure  or  service  if  the  code 
is  consistent  with  medical  reports  and 
other  evidence.  Where  no  code  is 
supplied.  OWCP  may  determine  the 
code  based  on  the  narrative  description 


of  the  procedure  on  the  billing  form  and 
in  associated  medical  reports.  OWCP 
will  pay  no  more  than  the  maximum 
allowable  fee  for  that  procedure. 

(b)  If  the  charge  submitted  for  a 
service  supplied  to  an  employee 
exceeds  the  maximum  amount 
determined  to  be  reasonable  according 
to  the  schedule,  OWCP  shall  pay  the 
amoimt  allowed  by  the  schedule  for  that 
service  and  shall  notify  the  provider  in 
writing  that  payment  was  reduced  for 
that  service  in  accordance  with  the 
schedule.  OWCP  shall  also  notify  the 
provider  of  the  method  for  requesting 
reconsideration  of  the  balance  of  the     , 
charge. 

§30.712  If  OWCP  reduce**  fee,  may  a 
provider  request  reconsideration  of  the 
reduction? 

(a)  A  physician  or  other  provider 
whose  charge  for  service  is  only 
partially  paid  because  it  exceeds  a 
maximum  allowable  amount  set  by 
OWCP  may,  within  30  days,  request 
reconsideration  of  the  fee 
determination. 

(1)  The  provider  should  make  such  a 
request  to  the  district  office  with 
jiuisdiction  over  the  employee's  claim. 
The  request  must  be  accompanied  by 
documentary  evidence  that  the 
procedure  performed  was  incorrectly 
identified  by  the  original  code,  that  the 
presence  of  a  severe  or  concomitant 
medical  condition  made  treatment 
especially  difficult,  or  that  the  provider 
possessed  luiusual  qualifications.  In 
itself,  board  certification  in  a  specialty 
is  not  sufficient  evidence  of  unusual 
qualifications  to  justify  an  exception. 
These  are  the  only  three  cinnunstances 
that  wUl  justify  reevaluation  of  the  paid 
amoimt. 

(2)  A  list  of  district  offices  and  their 
respective  areas  of  jiuisdiction  is 
available  upon  request  from  the  U.S. 
Department  of  Labor,  Office  of  Workers' 
Compensation  Programs,  Washington, 
DC  20210,  or  fitjm  OWCP's  home  page 
on  the  Internet  at  www.dol.gov/dol/esa/ 
public/owcporg.htm.  Withhi  30  days  of 
receiving  the  request  for 
reconsideration,  the  district  office  shall 
respond  in  writing  stating  whether  or 
not  an  additional  amount  will  be 
allowed  as  reasonable,  considering  the 
evidence  submitted. 

(b)  If  the  district  office  issues  a 
decision  that  continues  to  disallow  a 
contested  amount,  the  provider  may 
apply  to  the  Regional  Director  of  the 
region  with  jurisdiction  over  the  district 
office.  The  application  must  be  filed 
within  30  days  of  the  date  of  such 
decision,  and  it  may  be  accompanied  by 
additional  evidence.  Within  60  days  of 
receipt  of  such  application,  the  Regional 


Director  shall  issue  a  decision  in  writing 
stating  whether  or  not  an  additional 
amount  will  be  allowed  as  reasonable, 
considering  the  evidence  submitted. 

§30.713    If  OWCP  reduces  a  fee,  may  a 
provider  bill  the  employee  for  the  balance? 

A  provider  whose  fee  for  service  is 
partially  paid  by  OWC^  as  a  result  of 
the  application  of  its  fee  schedule  or 
other  tests  for  reasonableness  in 
accordance  with  this  part  shall  not 
request  reimbursement  fi'om  the 
employee  for  additional  amounts. 

(a)  Where  a  provider's  fee  for  a 
particular  service  or  procedme  is  lower 
to  the  general  public  than  as  provided 
by  the  schedule  of  maximum  allowable 
charges,  the  provider  shall  bill  at  the 
lower  rate.  A  fee  for  a  particular  service 
or  procedure  which  is  higher  than  the 
provider's  fee  to  the  general  public  for 
that  same  service  or  procedure  will  be 
considered  a  charge  "substantially  in 
excess  of  such  provider's  customary 
charges"  for  the  purposes  of  §  30.715(d). 

(b)  A  provider  whose  fee  for  service 
is  partially  paid  by  OWCP  as  the  residt 
of  the  application  of  the  schedule  of 
maximum  allowable  charges  and  who 
collects  or  attempts  to  collect  from  the 
employee,  either  directly  or  through  a 
collection  agent,  any  amount  in  excess 
of  the  charge  allowed  by  OWCP,  and 
who  does  not  cease  such  action  or  make 
appropriate  refimd  to  the  employee 
within  60  days  of  the  date  of  the 
decision  of  OWCP,  shall  be  subject  to 
the  exclusion  procedures  provided  by 

§  30.715(h). 

Exclusion  of  Providers 

§30.715    What  are  the  grounds  for 
excluding  a  provider  from  payment  under 
this  part? 

A  physician,  hospital,  or  provider  of 
medical  services  or  supplies  shall  be 
excluded  from  payment  under  this  part 
if  such  physician,  hospital  or  provider 
has: 

(a)  Been  convicted  under  any  criminal 
statute  of  .fraudulent  activities  in 
coimection  with  any  federal  or  state 
program  for  which  payments  are  made 
to  providers  for  similar  medical, 
siugical  or  hospital  services,  appliances 
or  supplies; 

(b)  Been  excluded  or  suspended,  or 
has  resigned  in  lieu  of  exclusion  or 
suspension,  from  participation  in  any 
federal  or  state  program  referred  to  in 
paragraph  (a)  of  this  section; 

(c)  Knowingly  made,  or  caused  to  be 
made,  any  false  statement  or 
misrepresentation  of  a  material  fact  in 
connection  with  a  determination  of  the 
right  to  reimbursement  under  this  part, 
or  in  connection  with  a  request  for 
pajrment; 


(d)  Submitted,  or  caused  to  be 
submitted,  three  or  more  bills  or 
requests  for  payment  within  a  12-month 
period  under  this  subpart  containing 
charges  which  OWCP  finds  to  be 
substantially  in  excess  of  such 
provider's  customary  charges,  unless 
OWCP  finds  there  is  good  cause  for  the 
bills  or  requests  containing  such 
charges; 

(e)  Knowingly  failed  to  timely 
reimbinse  employees  for  treatment, 
services  or  supplies  furnished  under 
this  subpart  and  paid  for  by  OWCP; 

(f)  Failed,  neglected  or  refused  on 
three  or  more  occasions  during  a  12- 
month  period  to  submit  full  and 
accurate  medical  reports,  or  to  respond 
to  requests  by  OWCP  for  additional 
reports  or  information,  as  required  by 
§30.700  of  this  part; 

~  (g)  Knowingly  furnished  treatment, 
services  or  supplies  which  are 
substantially  in  excess  of  the  employee's 
needs,  or  of  a  quality  which  fails  to  meet 
professionally  recognized  standards;  or 
(h)  Collected  or  attempted  to  collect 
from  the  employee,  either  directly  or 
through  a  collection  agent,  an  amount  in 
excess  of  the  charge  allowed  by  OWCP 
for  the  procediu^  performed,  and  has 
failed  or  refused  to  make  appropriate 
refund  to  the  employee,  or  to  cease  such 
collection  attempts,  within  60  days  of 
the  date  of  the  decision  of  OWCP. 

§30.716    What  will  cause  OWCP  to 
automatically  exclude  a  physician  or  ott«er 
provider  of  medical  services  and  supplies? 

(a)  OWCP  shall  automatically  exclude 
a  physician,  hospital,  or  provider  of 
medical  services  or  supplies  who  has 
been  convicted  of  a  crime  described  in 

§  30.715(a),  or  has  been  excluded  or 
suspended,  or  has  resigned  in  lieu  of 
exclusion  or  suspension,  irom 
participation  in  any  program  as 
described  in  §  30.715(b). 

(b)  The  exclusion  applies  to 
participating  in  the  program  and  to 
seeking  payment  imder  this  part  for 
services  performed  after  the  date  of  the 
entry  of  die  judgment  of  conviction  or 
order  of  exclusion,  suspension  or 
resignation,  as  the  case  may  be,  by  the 
court  or  agency  concerned.  Proof  of  the 
conviction,  exclusion,  suspension  or 
resignation  may  consist  of  a  copy 
thereof  authenticated  by  the  seal  of  the 
court  or  agency  concerned. 

§  30.71 7    When  are  OWCP's  exclusion 
procedures  initiated? 

Upon  receipt  of  information 
indicating  that  a  physician,  hospital  or 

Provider  of  medical  services  or  supplies 
lereinafter  the  provider)  has  engaged  in 
activities  enumerated  in  paragraphs  (c) 
through  (h)  of  §  30.715,  the  Regional 


Director,  after  completion  of  inquiries 
he  or  she  deems  appropriate,  may 
initiate  procedures  to  exclude  the 
provider  from  participation  in  the 
EEOICPA  program.  For  the  purposes  of 
these  procedxues,  "Regional  Director" 
may  include  any  officer  designated  to 
act  on  his  or  her  behalf. 

§30.718  How  is  a  provider  notified  of 
OWCP's  intent  to  exclude  him  or  her? 

The  Regional  Director  shall  initiate 
the  exclusion  process  by  sending  the 
provider  a  letter,  by  certified  mail  and 
with  retiun  receipt  requested,  which 
shall  contain  the  foUowring: 

(a)  A  concise  statement  of  the  grounds 
upon  which  exclusion  shall  be  based; 

(b)  A  summary  of  the  information, 
with  supporting  dociunentation,  upon 
which  the  Regional  Director  has  relied 
in  reaching  an  initial  decision  that 
exclusion  proceedings  should  begin; 

(c)  An  invitation  to  the  provider  to: 

(1)  Resign  voluntarily  from 
participation  in  the  EEOICPA  program 
without  admitting  or  denying  the 
allegations  presented  in  the  letter;  or 

(2)  Request  that  the  decision  on 
exclusion  be  based  upon  the  existing 
record  and  any  additional  documentary 
information  the  provider  may  wish  to 
furnish; 

(d)  A  notice  of  the  provider's  right,  in 
the  event  of  an  adverse  ruling  by  the 
Regional  Director,  to  request  a  formal 
hearing  before  an  administrative  law 
judge; 

(e)  A  notice  that  should  the  provider 
fail  to  answer  (as  described  in  §  30.719) 
the  letter  of  intent  within  30  calendar 
days  of  receipt,  the  Regional  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  exclusion  of 
the  provider  without  conducting  any 
further  proceedings;  and  . 

(f)  The  name  and  address  of  the 
OWCP  representative  who  shall  be 
responsible  for  receiving  the  answer 
&x>m  the  provider. 

§  30.71 9  What  requirements  must  the 
provider's  reply  and  OWCP's  decision 
meet? 

(a)  The  provider's  answer  shall  be  in 
writing  and  shall  include  an  answer  to 
OWCP's  invitation  to  resign  voluntarily. 
If  the  provider  does  not  offer  to  resign, 
he  or  she  shall  request  that  a 
determination  be  made  upon  the 
existing  record  and  any  additional 
information  provided. 

(b)  Should  the  provider  fail  to  answer 
the  letter  of  intent  within  30  calendar 
days  of  receipt,  the  Regional  Director 
may  deem  the  allegations  made  therein 
to  be  true  and  may  order  exclusion  of 
the  provider. 

(c)  By  arrangement  with  the  official 
representative,  the  provider  may  inspect 


or  request  copies  of  information  in  the 
record  at  any  time  prior  to  the  Regional 
Director's  decision. 

(d)  The  Regional  Director  shall  issue 
his  or  her  decision  in  writing,  and  shall 
send  a  copy  of  the  decision  to  the 
provider  by  certified  mail,  return  receipt 
requested.  The  decision  shall  advise  the 
provider  of  his  or  her  right  to  request, 
within  30  days  of  the  date  of  the  adverse 
decision,  a  formal  hearing  before  an 
administrative  law  judge  under  the 
procedures  set  forth  in  §  30.720.  The 
filing  of  a  request  for  a  hearing  within 
the  time  specified  shall  stay  the 
effectiveness  of  the  decision  to  exclude. 

§  30.720    How  can  an  excluded  provider 
request  a  hearing? 

A  request  for  a  hearing  shall  be  sent 
to  the  official  representative  named 
under  §  30.718(f)  and  shall  contain: 

(a)  A  concise  notice  of  the  issues  on 
which  the  provider  desires  to  give 
evidence  at  the  hearing; 

(b)  Any  request  for  a  more  definite 
statement  by  OWCP; 

(c)  Any  request  for  the  presentation  of 
oral  argument  or  evidence;  and 

(d)  Any  request  for  a  certification  of 
questions  concerning  professional 
medical  standards,  medical  ethics  or 
medical  regulation  for  an  advisory 
opinion  bom  a  competent  recognized 
professional  organization  or  federal, 
state  or  local  regulatory  body. 

§  30.721    How  are  hearings  assigned  and 
scheduled? 

(a)  If  the  designated  OWCP 
representative  receives  a  timely  request 
for  hearing,  the  OWCP  representative 
shall  refer  the  matter  to  the  Chief 
Administrative  Law  Judge  of  the 
Department  of  Labor,  who  shall  assign 
it  for  an  expedited  hearing.  The 
administrative  law  judge  assigned  to  the 
matter  shall  consider  the  request  for 
hearing,  act  on  all  requests  therein,  and 
issue  a  Notice  of  Hearing  and  Hearing 
Schedule  for  the  conduct  of  the  hearing. 
A  copy  of  the  hearing  notice  shall  be 
served  on  the  provider  by  certified  mail, 
return  receipt  requested.  The  Notice  of 
Hearing  and  Hearing  Schedule  shall 
include: 

(1)  A  ruling  on  each  item  raised  in  the 
request  for  hearing; 

(2)  A  schedule  for  the  prompt 
disposition  of  all  preliminary  matters, 
including  requests  for  more  definite 
statements  and  for  the  certification  of 
questions  to  advisory  bodies;  and 

(3)  A  scheduled  hearing  date  not  less 
than  30  days  after  the  date  the  schedule 
is  issued,  and  not  less  than  15  days  after 
the  scheduled  conclusion  of  preliminary 
matters,  provided  that  the  specific  time 
and  place  of  the  hearing  may  be  set  on 
10  days'  notice. 
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(b)  The  purpose  of  the  designation  of 
issues  is  to  provide  for  an  effective 
hearing  process.  The  provider  is  entitled 
to  be  heard  on  any  matter  placed  in 
issue  by  his  or  her  response  to  the 
Notice  of  Intent  to  Exclude,  and  may 
designate  "all  issues"  for  purposes  of 
hearing.  However,  a  specific  designation 
of  issues  is  required  if  the  provider 
wishes  to  interpose  affirmative  defenses 
or  request  the  certification  of  questions 
for  an  advisory  opinion. 

S  30.722    How  are  advisory  opinlona 
obtained? 

A  certification  of  a  request  for  an 
advisory  opinion  concerning 
professional  medical  standards,  medical 
ethics  or  medical  regulation  to  a 
competent  recognized  or  professional 
organization  or  federal,  state  or  local 
regulatory  agency  may  be  made: 

(a)  As  to  an  issue  properly  designated 
by  the  provider,  in  the  sound  discretion 
of  the  administrative  law  judge, 
provided  that  the  request  will  not 
unduly  delay  the  proceedings; 

(b)  By  OWCP  on  its  own  motion  either 
before  or  after  the  institution  of 
proceedings,'  and  the  results  thereof 
shall  be  made  available  to  the  provider 
at  the  time  that  proceedings  are 
instituted  or,  if  after  the  proceedings  are 
instituted,  within  a  reasonable  time  after 
receipt.  The  opinion,  if  rendered  by  the 
organization  or  agency,  is  advisory  only 
and  not  binding  on  the  administrative 
law  judge. 

§  30.723    How  wiH  ttie  administrative  law 
Judge  conduct  the  hearing  and  issue  the 
recommended  decision? 

(a)  To  the  extent  appropriate, 
proceedings  before  the  administrative 
law  judge  shall  be  governed  by  29  CFR 
partis. 

(b)  The  administrative  law  judge  shall 
receive  such  relevant  evidence  as  may 
be  adduced  at  the  hearing.  Evidence 
shall  be  presented  under  oath,  orally  or 
in  the  form  of  written  statements.  The 
administrative  law  judge  shall  consider 
the  Notice  and  Response,  including  all 
pertinent  documents  accompanying 
them,  and  may  also  consider  any 
evidence  which  refers  to  the  provider  or 
to  any  claim  with  respect  to  which  the 
provider  has  provided  medical  services, 
hospital  services,  or  medical  services 
and  supplies,  and  such  other  evidence 
as  the  administrative  law  judge  may 
determine  to  be  necessary  or  useful  in 
evaluating  the  matter. 

(c)  All  hearings  shall  be  recorded  and 
the  original  of  the  complete  transcript 
shall  become  a  permanent  part  of  the 
official  record  of  the  proceedings. 

(d)  In  conjunction  with  the  hearing, 
the  administrative  law  judge  may: 


(1)  Administer  oaths;  and 

(2)  Examine  witnesses. 

(e)  At  the  conclusion  of  the  hearing, 
the  administrative  law  judge  shall  issue 
a  written  decision  and  cause  it  to  be 
served  on  all  parties  to  the  proceeding, 
their  representatives  and  OWCP. 

§  30.724    How  can  a  party  request  review 
by  OWCP  of  the  administrative  law  judge's 
recommended  decision? 

(a)  Any  party  adversely  affected  or 
aggrieved  by  the  decision  of  the 
administrative  law  judge  may  file  a 
petition  for  discretionary  review  with 
the  Director  for  Energy  Employees 
Occupational  Illness  Compensation 
within  30  days  after  issuance  of  such 
decision.  The  administrative  law  judge's 
decision,  however,  shall  be  effective  on 
the  date  issued  and  shall  not  be  stayed 
except  upon  order  of  the  Director. 

(b)  Review  by  the  Director  for  Energy 
Employees  Occupational  Illness 
Compensation  shall  not  be  a  matter  of 
right  but  of  the  sound  discretion  of  the 
Director. 

(c)  Petitions  for  discretionary  review 
shall  be  filed  only  upon  one  or  more  of 
the  following  groimds: 

(1)  A  finding  or  conclusion  of  material 
fact  is  not  supported  by  substantial 
evidence; 

(2)  A  necessary  legal  conclusion  is 
erroneous; 

(3)  The  decision  is  contrary  to  law  or 
to  the  duly  promulgated  rules  or 
decisions  of  OWCP; 

(4)  A  substantial  question  of  law, 
policy,  or  discretion  is  involved;  or 

(5)  A  prejudicial  error  of  procedure 
was  committed. 

(d)  Each  issue  shall  be  separately 
niunbered  and  plainly  and  concisely 
stated,  and  shall  be  supported  by 
detailed  citations  to  the  record  when 
assignments  of  error  are  based  on  the 
record,  and  by  statutes,  regulations  or 
principal  authorities  relied  upon. 
Except  for  good  cause  shown,  no 
assignment  of  error  by  any  party  shall 
rely  on  any  question  of  fact  or  law  upon 
which  the  administrative  law  judge  had 
not  been  afforded  an  opportunity  to 
pass. 

(e)  A  statement  in  opposition  to  the 
petition  for  discretionary  review  may  be 
filed,  but  such  filing  shall  in  no  way 
delay  action  on  the  petition. 

(f)  If  a  petition  is  granted,  review  shall 
be  limited  to  the  questions  raised  by  the 
petition. 

(g)  A  petition  not  granted  within  20 
days  after  receipt  of  the  petition  is 
deemed  denied. 

§  30.725    What  are  the  effects  of  non- 
automatic  exclusion? 

(a)  OWCP  shall  give  notice  of  the 
exclusion  of  a  physician,  hospital  or 


provider  of  medical  services  or  suppUes 
to: 

(1)  All  OWCP  district  offices; 

(2)  The  HCFA;  and 

(3)  All  employees  who  are  known  to 
have  had  treatment,  services  or  supplies 
from  the  excluded  provider  within  the 
six-month  period  immediately 
preceding  the  order  of  exclusion. 

(b)  Notwithstanding  any  exclusion  of 
a  physician,  hospital,  or  provider  of 
medical  services  or  supplies  under  this 
subpart,  OWCP  shall  not  refuse  an 
employee  reimbursement  for  any 
otherwise  reimbursable  medical 
treatment,  service  or  supply  if: 

(1)  Such  treatment,  service  or  supply 
was  rendered  in  an  emergency  by  an 
excluded  physician;  or 

(2)  The  employee  could  not 
reasonably  have  been  expected  to  know 
of  such  exclusion. 

(c)  An  employee  who  is  notified  that 
his  or  her  attending  physician  has  been 
excluded  shall  have  a  new  right  to  select 
a  qualified  physician. 

§  30.726    How  can  an  excluded  provider  be 
reinstated? 

(a)  If  a  physician,  hospital,  or  provider 
of  medical  services  or  supplies  has  been 
automatically  excluded  piirsuant  to 

§  30.716,  the  provider  excluded  will 
automatically  be  reinstated  upon  notice 
to  OWCP  that  the  conviction  or 
exclusion  which  formed  the  basis  of  the 
automatic  exclusion  has  been  reversed 
or  withdrawn.  However,  an  automatic 
reinstatement  shall  not  preclude  OWCP 
fi-om  instituting  exclusion  proceedings 
based  upon  the  imderlying  facts  of  the 
matter. 

(b)  A  physician,  hospital,  or  provider 
of  medical  services  or  supplies  excluded 
ft'om  participation  as  a  result  of  an  order 
issued  pursuant  to  this  subpart  may 
apply  for  reinstatement  one  year  after 
the  entry  of  the  order  of  exclusion, 
unless  the  order  expressly  provides  for 

a  shorter  period.  An  application  for 
reinstatement  shall  be  addressed  to  the 
Director  for  Energy  Employees 
Occupational  Illness  Compensation,  and 
shall  contain  a  concise  statement  of  the 
basis  for  the  application.  The 
application  should  be  accompanied  by 
supporting  documents  and  affidavits. 

(c)  A  request  for  reinstatement  may  be 
accompanied  by  a  request  for  oral 
argxunent.  Oral  argument  will  be 
allowed  only  in  unusual  circumstances 
where  it  will  materially  aid  the  decision 
process. 

(d)  The  Director  for  Energy  Employees 
Occupational  Illness  Compensation 
shall  order  reinstatement  only  in 
instances  where  such  reinstatement  is 
clearly  consistent  with  the  goal  of  this 
subpart  to  protect  the  EEOICPA  program 
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against  ftaud  and  abuse.  To  satisfy  this 
requirement  the  provider  must  provide 
reasonable  assurances  that  the  basis  for 
the  exclusion  will  not  be  repeated. 


Signed  at  Washington,  DC.,  this  18th  day 
of  May,  2001. 
Elaine  L.  Chao, 
Secretary  of  Labor. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Appendix  I.— Forms  EE-1,  EE-2,  EE-3,  EE-4,  EE-7,  EE/EN-15,  EE/EN-20  and  EE-915. 


Claim  for  Benefits  under  Energy  Employees 
Occupational  Illness  Compensation  Program  Act 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Office  of  Workers'  Compensation  Programs 


PRMidB  H  MomiMlon  tw^uMlBd  below.   DO  NOT  FIX  M  SHADED  AREAS.   DiKkMure  0(  you  socW  sacufKy  nuntwr  Is  lOMBNo 
tOkKtmy.  FiluralDdhcloMlNsm«i*ariMno(rMultlnth*danWolanyilghtbansttorp(Magelo«Mchyouffl^ 


(CHy,  Stale,  ZIP  Code) 


7.  Dependents 


D  Spouse    D  Ch«d    D  other. 


8.  Identify  Diagnosed  Condition(s)  Being  Claimed 

9.  Date  of  Diagnosis      |  FOR  DOL  USE  ONLY 

IMonlh 

Day 

^    HIB^^J^;^;., 

DCancer 

Specify  Type 

D  Beryllium  Sensitivity 

D  Chronic  Beryllium  Disease 

D  Chronic  Silicosis 

D  Other  Lung  Condition 

Specify  Type 

D  Renal  Disease 

SpedfyType 

10.  Identify  location  or  type  of  employment  (Maf*ar>y»)sfiV^;: 
D  Dapartmant  of  Energy  Facility 


D  BarylMum  Vendor 

TNt  Is  dsinad  as  any  prtvaiely  operated  anlRy  engaged  In  pradudng  or  procasttig 
baiyluni  tor  sals  or  use  by  the  Oepamnenl  o(  Energy. 

D  Uranium  Worker 

This  is  defriad  as  en^itoyTnert  acltvlly  aaaocMsd  witi  (he  mHng,  fflBng  or 
transponabon  o(  uranium  ore  tor  use  in  the  manulactura  ol  atomic  i 


Thk  k  dalnad  at  any  bulling,  smjchn  or  prernise  r  which  ttis  activities  ol 
aevtoiwae.  oanttadaft  or  tubcortiactore  have  been  conducted  by  or  on  baMlol 
Vw  Oepaitiiten  ol  Energy. 

D  Atomic  Weapon*  Facility 

Thii  it  dained  as  a  prtvaMyoanad  fadMy  in  wNch  radtoMlM  iMtaM  hH  bean 
procaaaadloruaabytieUrlltdS>alBalnlheinanuliauraoltni>c»»teMui». 
(Eadudte  n*itig,  iMtog,  or  tranporlng  innlun  ore.) 


1 1 .  Prior  to  February  1 , 1 992,  did  you  work  at  a  gaseous  diffusion  plant  In  Paducah,  Kentucky;  Portsinouth,  Ohto;  or  Oak  Rklge,  Tennessee? 
D  YES  II  yes,  v»hteh  site(s) □  NO 

1 2.  Prtor  to  January  7, 1 974.  dkJ  you  work  at  the  Long  Shot,  MHrow,  or  Cannikin  underground  nuclear  tests  on  Amchltka  Island,  Alaska? 
D  YES  If  yes,  whteh  8lte(s)_____ □  NO 

13.  Are  you  a  member  of  a  ^oup  added  to  the  Special  Exposure  Cohort  t>y  the  Department  of  Health  and  Human  Sen«:os? 

i-i  w.-,>  .-.  r^  DONT 

U  YES  Lwt  group  designalton^ □  NO       Q  KNOW 


14.  Have  you  received  an  award  letter  under  the 
Ftediatkxt  Exposure  Compensatnn  Act? 

Q  YES  It  yes,  sutxnlt  a  copy  of  your  awanj  letter 


15.  Have  you  filed  a  civil  lawsuit  regarding  your  claimed 
condWon(s)? 

n  f40  D  YES  It  yes,  sutjmtt  a  copy  of  court  docurTientatk>n      Q  NO 


16.  Any  person  who  knowtngty  makes  any  false  statement,  misrepresentation,  concealment  of  fact,  or  any  other  act  of  fraud  to  obtain 
compensation  as  provided  under  the  EEOICPA  or  who  knowingly  accepts  compensation  to  which  that  person  Is  not  entitled  is  subject 
to  civil  or  administrative  remedies  as  well  as  tetany  criminal  prosecution  and  may,  under  appropriate  criminal  provisions,  be  punished 
l>y  a  fir>e  or  imprisonment  or  tx)th. 

I  hereby  make  a  claim  for  benefits  under  the  Eneray  Emptoyees  Occupational  Illness  Compensation  Program  Act  and  affirm  that  the 
informatk>n  I  have  provided  on  this  fonn  is  true.  Furttiermore,  I  authorize  any  physician  or  hospital  (or  any  other  person,  institution, 
coiporation,  or  government  agernry)  to  fumish  any  desired  infonnation  to  the  U.S.  Department  of  Labor,  Office  of  Worker's  Compensatnn 
Programs. 


Claimant  Signature. 


Date. 


EE-I 
Miyaxii 
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The  Energy  Emptoyees  Occupational  Illness  Compensation  Program  Act  (EEOICPA)  provides  for  a  lump  sum  payment  of  $1 50,000  and 
medk»t  benefits  to  covered  emptoyees  suffering  from  designated  illnesses  incurred  as  a  result  of  their  exposure  to  radiation.  tMryWum,  or 
siltoa  white  in  the  perlormance  of  duty  for  the  Department  of  Energy  and  certain  of  Its  vernlors,  contractors  ar>d  sutxontractors.  Thit 
legislation  also  provides  for  paynnent  of  compensatton  to  certain  survivors  of  these  covered  employees,  as  well  as  for  a  $50,000  lump  sum 
payment  and  medical  benefits  to  individuals,  or  their  sun/ivor(s),  who  have  been  found  eligible  for  compensation  under  the  Radiation 
Exposure  Compensation  Act  (RECA). 


Complete  all  items  on  the  form.  If  additional  space  is  required  to  explain  or  clarify  any  point,  attach  a  suppiemental  statement  to  the  form. 
If  \he  requested  informatton  is  not  submitted,  the  rssponsttile  party  shouM  explain  the  reason  for  the  delay  and  indtoate  wtwn  ttie  informaiton 
will  be  forthcoming.  Submit  the  completed  claim  form  and  all  other  pertinent  documentation  to  the  appropriate  District  Office  admin isterlrtg 
the  EEOIPCA  in  the  regton  where  your  most  recent  Energy  emptoyer  is/was  tocated. 

Illness  Being  Claimed 

Item  #8  —  Identify  the  diagnosed  conditk>n(s)  t)eir>g  claimed.  If  you  have  a  claim  for  a  cancer,  unspecified  lung  corKMion  or  renal 
disease,  you  must  list  the  particular  diagnosis. 

Itrnn  #9  —  List  the  date  a  qualified  phystoian  first  d»gnosed  your  claimed  conditton(8). 

Employment  Claesifleatton 

Nam  #10  —  Check  the  box  for  the  tocation  and/or  the  type  of  work  activities  that  best  describes  your  employment  situation.  Maik  all 
that  apply.  The  Department  of  Energy  has  compiled  a  list  of  facilities  categorized  by  location  and  employment  designation.  The  list  is 
availabte  at  the  Departnwnt  of  Enei^iy's  web  page  http:/Als.eh.do».gov,  or  by  contacting  the  OWCP  District  Offtoe. 

SpecU  Expoeure  Cohort 

Items  #11-12  —  The  Act  alkMvs  for  employees  who  have  met  particular  criteria  and  have  been  emptoyed  at  certain  facilities  to  be 
designated  as  memtiers  of  the  Special  Exposure  Cotiort.  If  you  worked  at  any  of  the  listed  locatlor^  prior  to  the  dates  indk^ated.  nrtaik 
YES  and  kienttfy  ttra  site  name. 

Item  #13  —  The  Act  permits  the  Department  of  Health  and  Human  Servtoes  (HHS)  to  include  new  groups  of  emptoyees  in  the  Special 
Exposure  Cohort.  If  you  can  identify  yoursetf  as  a  n)en>ber  of  a  designated  group  that  has  been  added  to  the  Special  Expioeure 
Cohort,  mark  YES  and  describe  the  group  in  whtoh  you  belong. 

Radiation  Exposure  Compensation  Act  Award  A  Civil  Lawsuit 

Item  #14  —  If  you  have  been  found  entitled  to  an  award  under  the  Radiatton  Exposure  Compensatton  Act,  you  may  be  eligibie  for 
additional  payment  under  the  EEOICPA.  Please  indicate  whether  or  not  you  have  received  a  nottoe  of  award  under  the  RECA  If  you 
mark  YES,  you  will  need  to  submit  a  copy  of  the  award  letter. 

Item  #15  —  Indtoate  whether  you  have  filed  a  civil  lawsuit  in  regard  to  your  claimed  condition.  If  you  mtuk  YES,  provtoe  copies  of  all 
court  documentation. 


In  accordance  with  the  Privacy  Act  of  1974,  as  amended  (5  U.S.C.  5S2a),  you  are  hereby  notified  that.  (1)  The  Energy  Emptoyees 
Occupattonal  Illness  Compensation  Pnjgram  Act  (P.L.  106-398)  (EEOICPA)  Is  administered  by  the  Offtoe  of  Wori<ers'  Compensatton 
Programs  of  the  U.S.  Department  of  Labor,  whteh  receives  and  maintains  personal  infonnatton  on  claimants  and  tt>elr  immediate  familiea. 
(2)  Infonnation  whtoh  the  Office  has  received  will  be  used  to  determine  eligibility  for,  and  the  amount  of,  benefits  payable  under  the 
EEOICPA,  and  may  be  verified  through  computer  matches  or  other  appropriate  means.  (3)  Information  may  be  given  to  the  Federal 
agencies  or  private  entities  whtoh  employed  the  claimant  at  the  time  of  injury  in  order  to  verify  statements  made,  answer  questions 
coTKeming  the  status  of  the  claim,  verify  billing,  and  to  consider  other  relevant  matters.  (4)  Infonnation  may  be  disclosed  to  physicians  and 
other  health  care  providers  for  use  in  providing  treatment  or  medical  rehsibilitation,  making  evEUuattons  for  the  Office  of  Workers'  Compensatton 
and  for  other  purposes  related  to  the  medical  management  of  the  claim.  (5)  Information  may  be  given  to  Federal,  state,  and  local  agencies 
for  law  enforcement  purposes,  to  obtain  information  relevant  to  a  decision  under  the  EEOICPA  to  determine  whether  benefits  are  beirtg 
paid  property,  including  wtiether  prohibited  payments  have  been  made,  and,  where  appropriate,  to  pursue  salary/administrative  offset  and 
debt  collections  actions  required  or  pennitted  by  the  Debt  Collectton  Act.  (6)  Failure  to  disclose  all  requested  informatton  may  delay  the 
processing  of  the  claim  or  the  payment  of  benefits,  or  may  result  in  an  unfavorabto  deciston.  This  nottoe  applies  to  aU  forms  requesting 
infonnatton  that  you  might  receive  from  the  Offtoe  in  connectkxt  with  the  processing  and  adjudtoatton  of  the  daim  you  filed  under  the 
EEOICPA. 


Publk;  reporting  burden  for  this  collectton  of  information  Is  estirrwiled  to  average  15  minutes  per  response,  including  time  for  reviewing 
irwtructions,  searching  existing  data  sources,  gathering  the  data  needed,  and  completing  and  reviewing  the  collection  of  informatton.  If 
you  have  any  comments  regarding  the  tmrden  estimate  or  any  other  aspect  ol  this  collection  of  Information,  irKiuding  suggesttons  for 
reducing  this  burden,  send  them  to  the  Office  of  Wori<ers'  Compensation  Programs,  US.  Department  of  Latior,  Room  S3524, 200  Consttutton 
Avenue,  N.W.,  Washington,  D.C.  20210.  Do  not  submit  the  completed  daim  form  to  this  address.  Completed  claims  are  to  be  submitted 
to  the  appropriate  regtonal  District  Office  of  Wortters'  Compensatton  Programs.  Persons  are  not  required  to  respond  to  the  informatton 
collected  on  this  form  unless  it  displays  a  currently  valto  0MB  nuinber. 

~  eTT 

Mmooi 
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Claim  for  Survivor  Benefits  under  Energy  Employees 
Occupational  Illness  Compensation  Program  Act 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Office  of  Woflters'  Compensation  Programs 


PrnUs  iI  jntoimation  rw)ue«ted  below    (X>  NOT  FlU.  IN  SHADED  AREAS    Disclosure  at  your  sodal  sacurity  numbar  is 
wluntafy  Fsfcifs  to  drsctase  the  numbsr  wil  not  rasutt  in  Ux  dsnial  of  any  right,  banslil  or  pnvilage  to  whch  you  may  b«  •nliHsd 


OMBNo: 
Expins 


SURVIVOR  INFORMATION 


1 .  Name  (Last.  First.  MiMIe  Initial) 


2.  Social  Security  Number 

I     I     I     I     II     I     I     I     I 


4.  Address  (Street.  Apt  *,  P.O.  Box) 


(City.  State.  ZIP  Code) 


5    Sex 


3.  Date  of  Birtfi 

I I   ^    I 

Month      Day       YssT 


D  Male      D  Female 


6.  Telephone  Number 
(  ) 


7.  What  was  your  relationship  to  the  deceased  employee  at  the  time  of  his/her  death?  (Spouse,  dependent  chttd,  grandparent,  sibling,  ete.) 


DECEASED  EMPLOYEE  tNFORMATION 

8.  Name  (LmsI,  First.  MkkSe  Initial) 

9.  Social  Security  Number 

1     1     1     1     1     1     1     1     1     1 

10.  Sex 

D  Male      D  Female 

11.  Date  of  Birth 

1          1          1          1 

12. 

Date  of  Death 

1         1          1          1 

13.  Was  an  autopsy  performed  on  the  employee? 

n  YES  Ust  medical  tacHltv                                                    FI  NO 

Monti      0«y       Ymt 

Monti      0«y       Ymt 

14.  Identify  Claimed  Condition(s)  Present  at  Date  of  Death 

15.  Date  of  Diagnosis 

FOR  DDL  USE  ONLY 

Month 

Day 

Year 

DCancer 

SpecifyType 

Q  Chronic  Beryllium  Disease 

□  Chronic  Silicosis 

D  Other  Lung  Condition 

Specify  Type 

D  Renal  Disease 

SpecifyType 

16.  Identify  location  or  type  of  employment  performed  by  the  deceased  employee  (Mark  any  ttiatappiyf. 


D  Department  of  Energy  Facility 

TNs  >s  datirad  as  any  buMng,  stnjctvjra  or  pramsa  in  which  tta  actvikaa  d  MamI 
aniftoyeav  conlracton  or  subcontraclon  have  baan  conducted  by  or  on  baiuN  of 
Iha  Oapartmani  ol  Enaigy 

D  Atomic  Weapons  Facility 

TNt  is  dsftMd  as  a  piNala^-o«msd  tactlly  in  which  tadkacttva  mstaiW  has  baan 
.    procsssad  tor  uaa  by  t)a  United  States  in  t\*  manulaclun  ol  atomic  waapons 
(Exdudaa  mirang.  m0k\g.  or  transporting  uraraun  oia.) 


D  Beryllium  vendor 

Thia  Is  daftiad  as  any  ptivataly  oparatad  sntrty  sngagad  in  producing  or  procaasing 
bsryCum  tor  late  or  usa  by  iha  Oapaitnsnl  o(  Enaigy. 

D  Uranium  Worker  ' 

This  IS  dsdnad  as  arrvloymanl  actMty  assodatad  with  Ihs  miring,  miling  or 
tmnsportaton  o<  uranium  era  lor  uss  in  the  manulacturs  ol  atomic  waapons. 


SPECIAL  EXPOSURE  COHORT 


^rrr 


17.  Prior  to  February  1, 1992,  did  the  deceased  work  at  a  gaseous  diffusion  plant  in  Paducah.  Kentudcy;  Portsmouth,  Ohio;  or  Oak  Ridge,  Tennessee? 
D  YESlfyes.\i«(hichsite(s)^ □  NO 

18.  Prior  to  January  7, 1974,  did  the  deceased  work  at  the  Long  Shot  MHrow,  or  Cannikin  underground  nuclear  tests  on  Amchltka  Island,  Alaska? 
D  YES  If  yes,  which  si>e(s)         □  NO 


19.  Was  the  deceased  a  member  of  a  group  added  to  the  Special  Exposure  Cohort  by  the  Department  of  Health  and  Human  Sendees? 


Q  YES  List  group  designation . 


DONT 


RADIATION  EXPOSURE  COMPENSATION  ACT  AWARD  &  LAWSUIT 


D  NO      D  KNOW 


20.  Have  you  or  the  deceased  received  an  award  letter  under 
ttie  Radiation  Exposure  Compensation  Act? 

n  YES  If  yes,  submit  a  copy  ot  your  award  letter  □  NO 


21.  Did  the  deceased  or  you  file  a  civil  lawsuit  regarding 
the  claimed  condltion(s)? 

□  YES  If  yes,  submit  a  copy  of  court  documentation      Q   NO 


SURVIVOR  DECLARATION 


22.  Any  person  who  knowingly  makes  any  false  statement,  misrepresentation,  concealment  of  fact,  or  any  other  Set  of  fraud  to  obtain 
compensation  as  provided  under  the  EEOICPA  or  who  knowingly  accepts  compensation  to  which  that  person  is  not  entitled  is  subject 
to  civil  or  administrative  remedies  as  well  as  felony  criminal  prosecution  and  may,  under  appropriate  criminal  provisions,  be  punished 
by  a  fine  or  impnsonment  or  both.  I  hereby  make  a  claim  for  benefits  under  the  Energy  Employees'  Occupational  Illness  Compensation 
Program  Act  and  afflnn  that  the  information  I  have  provkled  on  this  fomi  Is  true.  Furthemnore,  I  authonze  any  physrcian  or  hospital  (or 
any  other  person,  Instltutkjn,  corporatkxi,  or  government  agency)  to  furnish  any  desired  information  to  the  United  States  Department 
of  Lalxjf,  Offee  of  Workers'  Compensation  Program. 


Claimant  Signature, 


Date 


EE.2 

I«toy2001 
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BENEFITS  FOR  SURVIVORS  UNDER  ENERGY  EMPLOYEES  OCCUPATIONAL  ILLNESS  COMPENSATION  PROGRAM  ACT 

The  Energy  Employees  Occupational  Illness  Compensation  Program  Act  (EEOICPA)  provides  tor  a  lump  sum  payment  of  $150,000  to  eligiWe 
survivors  of  a  covered  employee  who  at  the  time  of  death  had  a  designated  illness  incurred  as  a  result  of  exposure  to  radiation,  beryllium,  or  silk:a 
while  in  the  performance  of  duty  for  the  Department  of  Energy  and  certain  ot  its  vendors,  contractors  and  subcontractors  This  legislation  also 
provides  (or  a  lump  sum  payment  of  $50,000  to  certain  survivors  of  deceased  covered  employees,  who  were  found  eligible  for  compensation  under 
the  Radiation  Exposure  Compensation  Act. 


DEFINITION  OF  SURVIVOR  UNDER  THE  ACT 


Entitlement  to  any  lump-sum  payment  for  sunrtvor(s)  under  the  EEOICPA  will  be  detennined  as  of  the  time  of  death  ot  the  covered  emptoyee  In 
order  to  be  considered  an  eligible  survivor  under  tfie  EEOICPA,  you  must  be  a  widow  or  widower,  child,  parent,  brottier,  sister,  grandparent  or 
grandchild  of  a  deceased  covered  employee.  (Attach  a  copy  of  marriaga  lieanaa;  ttkttt  eartMlela:  or  aOofiUon  papara  damonatrating  proof 
of  ralationahip  to  daeaaaod.)  This  does  not  Indude: 

a.  a  chIM,  brother,  sister,  or  grandchild  who,  at  the  time  of  death,  was  ntamed  or  18  years  of  age  (unless  incapable  of  self  support):  or 

b.  a  parent  or  grandparent  who,  at  the  time  of  death,  was  not  dependent  on  the  deceased  covered  employee 

An  unmarried  child,  brother,  sister,  or  grandchiW  Is  a  sun/ivor  if  he/she  was,  at  the  time  of  death,  enrolled  as  a  full-Bnw  student  at  an  accredtad 
college  or  university  and  under  the  age  of  23. 


INSTRUCTIONS  FOR  COMPLETING  FORM  EE-2 


Complete  all  Items  on  the  form.  If  additioruil  space  is  required  to  explain  or  clarify  any  point,  attach  a  supplemental  statement  to  the  fomi  If  tt^e 
requested  InfomrMition  Is  not  submitted,  the  reiponsible  party  should  explain  the  reason  for  the  delay  and  Indicate  when  the  Information  will  be 
forthcoming.  Submit  the  completed  daim  form  and  all  other  pertinent  documentation  to  the  appropnate  Distnct  Office  admimstenng  the  EEOIPCA 
In  the  regton  wtiere  your  most  recent  energy  employer  is/was  located.  ^ 

OscMMad  Employee  Infornuition 

Hem  #  14  —  Identify  the  condition  the  deceased  emptoyee  suffered  prior  to  their  death  (Attach  a  copy  of  Oie  emptoyee's  death  certificate  to 
the  claim  form).  It  is  not  necessary  to  establish  that  the  death  was  caused  by  the  claimed  condition.  Rather,  the  evidence  nmist  demonstrate 
a  qualified  physician  diagnosed  a  covered  condition  prior  to  death. 

Item  #16  —  Mart<  location  or  type  of  wort<  activities  that  best  describe  the  deceased  employee  s  work  situation.  If  more  than  one  of  the  listed 
categories  applies.  Indicate  such  on  the  fomn.  The  Department  of  Energy  has  also  compiled  a  list  of  covered  facilities.  The  list  is  available  at 
httpMia.ah.doa.go¥  or  by  contacting  the  Office  of  Wortters'  Compensation  Programs. 
If  you  are  aware  of  any  person  wfw  may  quality  as  a  survivor  of  the  deceased,  notify  tfte  Office  of  Workers'  Compensation  in  writing. 

Special  Exposure  Cohort 

Itama  #17-18— The  Act  aHows  for  employees  who  tuive  met  particular  criteria  and  have  been  employed  at  certain  facilities  to  be  designated 
as  members  of  the  Special  Exposure  Cohort.  If  the  deceased  employee  worked  at  any  of  the  listed  locations  prior  to  the  dates  indk^tad,  merit 
YES  and  klentify  the  site  name. 

Hem  #19  —  The  Act  permits  the  Department  of  Health  and  Human  Servtees  (HHS)  to  indude  new  groups  of  employees  in  the  Spedal 
Exposure  Cohort.  If  you  can  identify  the  deceased  employee  as  a  member  of  a  destgnated  group  that  has  been  added  to  the  Special 
Exposure  Cohort,  mark  YES  and  describe  the  group  In  which  he/she  betonged. 

Radiation  Exposure  Compensation  Act  Award  A  Civil  Lawsuit 

Itam  #20  —  If  you  or  the  deceased  have  been  found  entitled  to  an  award  under  the  Radiatk>n  Exposure  Compensation  Act  you  may  be 
eligitile  for  additional  payment  under  the  EEOICPA.  Please  Indicate  whether  or  not  you  or  the  deceased  have  received  a  notk»  of  award 
under  the  RECA.  If  you  martc  YES,  you  will  need  to  submit  a  copy  of  the  award  letter. 

Ham  #21  —  Indicate  whether  you  or  the  deceased  ever  tiled  a  civil  lawsuit  in  regards  to  the  daimed  condition.  If  you  a»tk  YES,  provide 
copies  of  all  court  documentation. 


PRIVACY  ACT 


In  accordance  with  the  Privacy  Act  of  1974,  as  amended  (5  U.S.C.  552a),  you  are  hereby  notified  that:  (1)  The  Energy  Emptoyees  Occupational 
Illness  Compensation  Program  Act  (PL.  106-398)  (EEOICPA)  Is  administered  by  the  Office  ot  Wortters'  Compensation  Programs  of  the  U.S. 
Department  ot  Lat)or,  which  receives  and  maintains  personal  Information  on  dalmants  and  tt>eir  immediate  families.  (2)  Information  whk:h  tf^e 
Office  has  will  be  used  to  determine  eligibility  for,  and  the  amount  of,  benefits  payable  under  the  EEOICPA,  and  may  be  ventied  through  computer 
matches  or  other  appropriate  means.  (3)  Information  may  be  given  to  the  Federal  agencies  or  pnvate  entities  which  employed  the  daimant  at  trie 
time  of  injury  in  order  to  verify  statements  made,  answer  questions  concerning  the  status  of  the  daim,  verify  billing,  and  to  cor«ider  other  relevant 
matters.  (4)  Infonnation  may  be  disdosed  to  physidans  and  other  health  care  providers  tor  use  In  providing  treatment  or  medical  rehabllrtation, 
making  evaluattons  for  the  Office  and  for  other  purposes  related  to  the  nr>edical  management  of  the  daim.  (5)  Information  may  be  given  to  Federal, 
state,  and  local  agencies  for  law  enforcement  purposes,  to  obtain  inforrrwtton  relevant  to  a  decision  under  the  EEOICPA,  to  detemnne  whether 
benefits  are  being  paid  property,  Induding  whether  prohibited  payments  have  been  made,  and,  where  appropriate,  to  pursue  salaiy/administrative 
offset  and  debt  collections  actions  required  or  permitted  by  the  Debt  Collection  Act.  (6)  Failure  to  disdose  all  requested  Information  may  delay  the 
processing  ot  the  claim  or  the  payment  of  benefits,  or  may  result  in  an  unfavorable  dedsion.  This  notice  applies  to  all  fomre  requesting  information 
that  you  might  receive  from  the  Office  in  connection  with  the  processing  and  adjudication  of  the  daim  you  filed  under  the  EEOICPA. 


PUBLIC  BURDEN  STATEMENT 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1 5  minutes  per  response,  induding  time  (or  reviewing  instructions, 
searching  existing  data  sources,  gathenng  data  needed,  and  completing  and  reviewing  the  collection  ot  information  If  you  have  any  conrrients 
regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  induding  suggestions  fer  reducing  this  burden,  send  them  to  the 
Office  of  Wortters'  Compensation  Programs,  U.S.  Department  of  Labor,  Room  S3524,  200  Constitution  Avenue,  N.W,  Washington,  DC  20210 
Do  not  submit  the  completed  claim  to  this  address.  Completed  daims  are  to  be  submitted  to  the  appropnate  regional  Distrid  Office  of  Wortcers 
Compensation  Programs.  Persons  are  not  required  to  respond  to  this  mfonmation  collection  unless  it  displays  a  currently  valid  OMB  number 
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Employment  History  for  Claim  Under 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act 


U.S.  Department  of  Labor 

Employment  Standards  Administration  ^JT^ 

Office  of  Workers  Compensation  Programs 


Disclosure  of  social  security  numb-jr  Is  voluntary.  Failure  to  disclose  this  number  will  not  result  in  the 
denial  of  any  right,  benefit  or  privilege  to  which  you  may  be  entitled.  DO  NOT  FILL  IN  SHADED  AREAS 


0MB  No.: 

Expires: 


EMPLOYEE  INFORMATION 


Print  Name 


Last 


First 


M.I. 


Former  Name  (i.e.  nnaiden  name/legal  name  change/other) 


Last 


First 


M.I. 


Social  Secunty  Numt}er 


I      I      I      I      I      I      ' 


Employee  Number(if  known) 


In  ttie  following  section,  list  the  complete  emptoyment  history  of  the  employee  named  above  in  chronological  order.  Begin  with  the  most 
recent  penod  of  employment.  If  you  require  additional  space  to  explain  or  clarify  any  point,  attach  a  supplemental  statement  to  this  form. 


EMPLOYER  1 


Dates  of  Employment 


Start  Date 


End  Date 


Emptoyer  (Name/ Address/Location  wfiere  work  was  performed) 


Positkwi  Title  &  Description  of  Work  Performed 


Describe  all  factor(s)  l)elieved  to  have  contritHJted  to  the  development  of  the  claimed  illness.  (N/A  for  none) 


Was  a  dosinrietry  badge  worn  while  employed? 
I    I  YES        Dosimetry  Badge  Number     i 


□    NO 


EMPLOYER  2 


Dates  of  Employment 


Start  Date 


/  / 


Employer  (Name/Address/Location  where  wori^  was  performed) 


End  Date 


/  / 


Position  Title  &  Description  of  Work  Performed 


Describe  all  factor(s)  believed  to  have  contributed  to  the  development  of  the  claimed  illness.  (N/A  for  none) 


Was  a  dosimetry  badge  worn  while  employed? 
I    I  YES        Dosimetry  Badge  Number 


□    NO 


Foffn  EE-3 
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EMPLOYERS 


Dates  of  Employment 


Start  Date 


End  Date 


Employer  (Name/ Address/Location  where  work  was  perfomned) 


Position  Title  &  Description  of  Work  Performed 


Describe  all  factor(s)  believed  to  have  contributed  to  the  development  of  the  claimed  illness.  (N/A  for  none) 


Was  a  dosimetry  badge  worn  while  emptoyed? 
I    I  YES        Dosimetry  Badge  Number 


D    NO 


EMPLOYER  4 


Dates  of  Employment 


Start  Date 


/  / 


End  Date 


/  / 


Employer  (Name/Address/Location  where  work  was  performed) 


Position  Title  &  Description  of  Work  Performed 


Describe  all  factor(s)  believed  to  have  contributed  to  the  development  of  the  claimed  illness.  (N/A  for  none) 


Was  a  dosimetry  badge  worn  while  employed? 
I    I  YES        Dosimetry  Badge  Number 


n  NO 


DECLARATION  OF  PERSON  COMPLETING  FORM 


Any  person  who  knowingly  makes  any  false  statement,  misrepresentation,  concealment  of  fact  or  any  other  act  of  fraud  to 
obtain  compensation  as  provkJed  under  the  EEOICPAor.who  knowingly  accepts  compensation  to  which  that  person  is  not 
entitled  is  subject  to  civil  or  administrative  remedies  as  well  as  felony  criminal  prosecution  and  may.  under  appropriate 
criminal  provisions,  be  punished  by  a  fine  or  imprisonment  or  both. 


Print  Name 


Street  Address 
City/State/  Zip  . 


I  affirm  that  the  employment  history  provided  on  this  form  is  accurate  and  true. 


Phone 


Signature 


Date 


Form  EE-3 
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INSTRUCTIONS  FOR  COMPLETING  FORM  EE-3 


This  form  is  used  to  gather  information  regarding  an  Energy  employees  work  history.  If  additional  space  is  required,  attach 
a  supplemental  statement  to  this  form.  YOU  MAY  USE  AS  MANY  COPIES  OF  THE  EE-3  FORM  AS  NECESSARY  IN 
ORDER  TO  PROVIDE  A  COMPLETE  EMPLOYMENT  HISTORY  FOR  THE  EMPLOYEE. 

Dates  of  Employment 

Beginning  with  the  most  recent  period  of  employment  and  working  backward,  list  the  the  period  of  employment  for  each 
job  held. 

Employar  (Name/Address/Location  where  work  was  performed) 

Identify  the  name,  address  or  any  other  type  of  descnptive  information  regarding  the  employer  for  each  period  claimed. 
Contractor  and  subcontractors  should  list  the  name  of  the  company  that  held  contract  with  the  United  States 
government.  In  addition,  identify  the  locatwn  where  employment  activities  were  conducted.  This  can  include  the  name 
of  the  facility,  site,  laboratory,  buikjing,  mine  etc. 

Position  Title  &  Description  of  Work  Performed 

Identify  the  job  title  and  the  type  of  wori<  activities  performed  during  the  listed  period  of  employment. 

Describe  All  Factors(s)  Believed  to  have  Contributed  to  the  Development  of  the  Claimed  Illness. 

Provkle  a  brief  statement  explaining  the  date  and  circumstance  of  all  factors  believed  to  have  contributed  to  the  claimed 
illness. 

Was  a  Dosimetry  Badge  Worn  White  Employed? 

Indicate  whether  or  not  the  employer  required  a  dosimetry  badge  to  be  worn.  If  yes,  provide  the  dosimetry  badge 
kJentifk:ation  number. 


PRIVACY  ACT 


In  accordance  with  the  Privacy  Act  of  1974,  as  amended  (5  U.S.C.  552a),  you  are  hereby  notified  that:  (1)  The  Energy 
Emptoyees  Occupatkmal  Illness  Compensation  Program  Act  (PL.  106-398)  (EEOICPA)  is  administered  by  the  Office  of 
Wort<ers'  Compensation  Programs  of  the  U.S.  Department  of  Labor,  which  receives  and  maintains  personal  information  on 
claimants  and  their  immediate  families.  (2)  Infonnation  which  the  Office  has  will  be  used  to  determine  eligibility  for,  and  the 
amount  of.  benefits  payable  under  the  EEOICPA,  and  may  be  verified  through  computer  matches  or  other  appropriate 
means.  (3)  Information  may  be  given  to  the  Federal  agencies  or  private  entities  which  employed  the  claimant  at  the  time 
of  injury  in  order  to  verify  statements  made,  answer  questions  concerning  the  status  of  the  claim,  verify  billing,  and  to 
consider  other  relevant  matters.  (4)  Information  may  be  disclosed  to  physkaans  and  other  health  care  provkJers  for  use  in 
providing  treatment  or  medical  rehabilitatran,  making  evaluations  for  the  Office  and  for  other  purposes  related  to  the 
medrcal  management  of  the  claim.  (5)  Information  may  be  given  to  Federal,  state,  and  local  agencies  for  law  enforcement 
purposes,  to  obtain  information  relevant  to  a  decisk>n  under  the  EEOICPA.  to  determine  whether  benefits  are  being  pakJ 
property,  including  whether  prohibited  paynnents  have  been  made,  and,  where  appropriate,  to  pursue  salary/administrative 
offset  and  debt  collections  actions  required  or  pennitted  by  the  Debt  Collection  Act.  (6)  Failure  to  disclose  all  requested 
information  may  delay  the  processing  of  the  claim  or  the  payment  of  benefits,  or  may  result  in  an  unfavorable  decision.  This 
notice  applies  to  all  forms  requesting  information  that  you  might  receive  from  the  Office  in  connection  with  the  processing 
and  adjudrcation  of  the  claim  you  filed  under  the  EEOICPA. 


PUBLIC  BURDEN  STATEMENT 


Publrc  reporting  burden  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response,  including  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  If  you  have  any  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  sent  them  to  the  Office  of  Woricers'  Compensation  Programs 
U.S.  Department  of  Labor,  Room  S3524. 200  Constitution  Avenue,  N.W.,  Washington,  DC.  20210.  Do  not  submit  the 
completed  claim  to  this  address.  Completed  claims  are  to  be  submitted  to  the  appropriate  regional  District  Offk»  of 
Wort^ers  Compensation  Programs.  Persons  are  not  required  to  respond  to  this  information  collection  unless  it  displays  a 
currently  valid  OMB  number. 


Form  EE-3 

May  2001 
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Employment  History  Affidavit  for  Claim                      U.S.  Department  of  Labor 
Under  the  Energy  Employees  Occupational               Employment  Standards  Administration 
Illness  Compensation  Program  Act                             office  of  Workers  Compensation  Programs 

^ 

Note:  This  form  is  used  to  affirm  the  employment  history  of  a  living  or  deceased  individual  who  incurred  a 
designated  illness  as  a  result  of  ttieir  exposure  to  radiation,  beryllium,  or  silica  while  in  the  performance  of 
duty  for  the  Department  of  Energy  and  certain  of  its  vendors,  contractors,  and  subcontractors.  PROVIDE 
RESPONSE  IN  SHADED  AREAS.  Disclosure  of  a  social  security  number  Is  voluntary.  Failure  to  disclose 
this  number  will  not  result  In  the  denial  of  any  right,  benefit  or  privilege  to  which  you  may  be  entitled. 

OMB  No.: 
Expires: 

1.  NAME  OF  THE  PERSON  COMPLETING  AFRDAVIT:                                                                          ] 

a.)  Print  Full  Name 

b.)  Street  Address 

c.)  City,  State,  Zip  Code 

2.  AFRRMING  THE  EMPLOYMENT  HISTORY  OF  THE  FOLLOWING  PERSON: 

a.)  Print  Full  Name 

b.)  Maiden/Former  Name 

c.)  Social  Security  Number 
(Optional) 

1      1      1      1      1      1      1      1      1 

- 

3.  RELATIONSHIP  BETWEEN  THE  TWO  INDIVIDUALS  NAMED  ABOVE: 

(~)     Spouse                    n   Son/Daughter                   Q    Parent                     □  Grandparent 
□     Friend                      □   Wori<  Associate                 □   Other 

— 

4.  EMPLOYMENT  HISTORY  OF  THE  PERSON  NAMED  IN  ITEM  2a: 

In  chronological  order,  starting  with  the  most  recent  period  of  employment,  describe  your  knowledge  of  the  employment 
history  of  the  person  named  in  item  2a.  Provide  as  much  identifying  information  as  possible  concerning  the  name  and 
location  of  the  employer. 

EMPLOYER  1 

Dates  of  Employment 

Start  Date             /          / 

End  Date             /          / 

Employer  name  and 
wori(  site  location 

Describe  the  type  of 
work  performed 

- 

Explain  how  you  know  the 
person  named  in  2a  worthed  for 
this  employer 

■     — 

• 

\ 

• 

FonnEE-4 
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EMPLOYER  2                                                                              | 

Dates  of  Employment 

Start  Date             /          / 

End  Date             /          / 

Employer  name  and 
work  site  location 

Descrit)e  the  type  of 
work  performed 

Explain  fiow  you  know  tfie 
person  named  in  2a  worked  for 
tfiis  employer 

EMPLOYER  3                                                                              | 

Dates  of  Employment 

Start  Date             /          / 

End  Date             /          / 

Employer  name  and 
work  site  location 

« 

Descrit)e  tfie  type  of 
work  performed 

Explain  fiow  you  know  tfie 
person  named  in  2a  worked  for 
ttiis  employer 

EMPLOYER  4                                                                              | 

Dates  of  Employment 

Start  Date             /          / 

End  Date             /          / 

Employer  name  and 
work  site  kx:ation 

Describe  tfie  type  of 
work  performed 

Explain  fiow  you  know  tfie 
person  named  in  2a  worked  for 
ttiis  employer 

5.   Any  person  wfio  knowingly  makes  any  false  statement,  misrepresentation,  concealment  of  fact  or  any  otfier  act 
of  fraud  to  obtain  compensation  as  provkJed  under  tfie  EEOICPA  or  wfio  knowingly  accepts  compensation  to  wfiicti 
tfiat  person  is  not  entitled  is  subject  to  civil  or  administrative  remedies  as  well  as  felony  criminal  prosecution  and  may, 
under  appropriate  criminal  provisions,  be  punisfied  by  a  fine  or  imprisonment  or  botfi.  1  affirm  tfiat  tfie  information 
provided  on  tfiis  form  is  accurate  and  true. 

Signature                                                                                                               Date 

FomiEE-4 
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FORMEE-4 


Ttiis  form  is  used  to  affirm  tfie  employment  fiistory  of  a  living  or  deceased  energy  employee.  It  may  be  completed  by 
anyone  wfio  fias  knowledge  of  the  employment  activities  of  an  energy  employee.  Use  as  many  EE-4  forms  as  needed.  If 
you  require  additional  space  to  provide  comments,  attach  a  signed  supplemental  statement. 


PRIVACY  ACT 


In  accordance  with  the  Privacy  Act  of  1974,  as  amended  (5  U.S.C.  552a),  you  are  hereby  notified  that:  (1)  The  Energy 
Employees  Occupational  Illness  Compensation  Program  Act  (P.L.  106-398)  (EEOICPA)  is  administered  by  the  Offk:e  of 
Wort<ers'  Compensation  Programs  of  the  U.S.  Department  of  Labor,  which  receives  and  maintains  personal  information  on 
claimants  and  their  immediate  families.  (2)  Information  which  the  Office  has  will  be  used  to  determine  eligibility  for,  and  the 
amount  of,  benefits  payable  under  the  EEOICPA,  and  may  be  verified  through  computer  matches  or  other  appropnate 
means.  (3)  Information  may  be  given  to  the  Federal  agencies  or  private  entities  which  employed  the  claimant  at  the  time 
of  injury  in  order  to  verity  statements  made,  answer  questions  concerning  the  status  of  the  claim,  verify  billing,  and  to 
consider  other  relevant  matters.  (4)  Information  may  be  disclosed  to  physrcians  and  other  health  care  provklers  for  use  in 
providing  treatment  or  medical  rehabilitation,  making  evaluations  for  the  Office  and  for  other  purposes  related  to  the 
medical  management  of  the  claim.  (5)  Information  may  be  given  to  Federal,  state,  and  local  agencies  for  law  enforcement 
purposes,  to  obtain  information  relevant  to  a  decision  under  the  EEOICPA,  to  determine  whether  benefits  are  being  paid 
property,  including  whether  prohibited  payments  have  been  made,  and,  where  appropnate,  to  pursue  salary/administrative 
offset  and  debt  collections  actions  required  or  permitted  by  the  Debt  Collection  Act.  (6)  Failure  to  disclose  all  requested 
information  may  delay  the  processing  of  the  claim  or  the  payment  of  benefits,  or  may  result  in  an  unfavorable  decision.  This 
notice  applies  to  all  forms  requesting  information  that  you  might  receive  from  the  Office  in  connection  with  the  processing  " 
and  adjudication  of  the  claim  you  filed  under  the  EEOICPA. 


PUBLIC  BURDEN  STATEMENT 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  30  minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathering  data  needed,  and  completing  and  reviewing  the 
collection  of  infonnation.  If  you  have  any  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  sent  them  to  the  Office  of  Wortters'  Compensation  Programs. 
U.S.  Department  of  Labor,  Room  S3524,  200  Constitution  Avenue,  N.W.,  Washington,  DC.  20210   Do  not  submit  the 
completed  claim  to  this  address    Completed  claims  are  to  be  submitted  to  the  appropriate  regional  Distnct  Office  of 
Workers'  Compensation  Programs. 
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Medical  Requirements  under  the  Energy  Employees  U.S.  Department  of  Labor 

Occupational  Illness  Compensation  Program  Act  (EEOICPA)    En^pioyment  standards  Administration 

Office  of  Wof1<ers'  Compensation  Programs 


OMBNo 
Expires 


The  information  in  this  document  is  intended  to  inform  aa  employee,  sun/ivor  or  physician  of  the  medical  evidence  necessary  to  establish 
a  diagnosis  of  the  following  conditions  under  the  EEOICPA:  Beryllium  Sensitivity,  Chronic  Beiyllium  Ois«M«,  Chronic  Silicoeis  and 

Cancer  Medical  evidence  may  include  narrative  reports,  physician  notes,  diagnostic  test  results,  imaging  studies,  latxjratory  work-ups, 
pathology  reports,  operative  reports,  pulmonary  function  assessments,  autopsy  evaluations,  death  certificates,  etc.  The  completed  medical 
report  package  should  be  submitted  to  the  appropnate  District  Offree.  Decisions  regarding  coverage  under  the  EEOICPA  are  contingent 
on  tfie  sutxnisskxi  of  appropriate  medical  arid  factual  evkJence.  This  form  provkJes  information  regarding  medical  requirements  only. 
Maintain  a  copy  of  all  documents  for  your  records. 


GENERAL  REQUIREME^^■S 


Any  dtirn  tiled  under  the  EEOICPA  hee  to  include  e  medical  reportfe)  providing: 

•  A  history  of  the  illness  or  condltkMi 

•  A  physk:al  axaminatkm  and  its  findings 

•  The  clink»l  laboratory  tests  performed  and  discusskxi  of  the  results 

•  A  diagnosis  (ICO-9  coded,  if  possible)  and  the  date  wtien  it  was  first  documented 


REQUIREMENTS  FOR  A  DIAGNOSIS  OF  BERYLLIUM  SENSITIVITY 


•  Abnormal  Beryllium  Lymphocyte  Proltferatkxi  Test  (LPT)  that  has  been  performed  on  the  Wood  or  lung  lavage  cells 


REQUIREMENTS  FOR  A  DIAGNOSIS  OF  CHRONIC  BERYLLIUM  DISEASE 

H  the  Initial  date  of  diagnosis  was  made  on  or  aflw  January  1,  1993,  medical  documentation  must  include  an  Abnormal  Beryllium 
Lymphocyte  ProliferatKin  Test  (LPT)  and  one  or  more  of  the  foltowing: 

•  Lung  biopsy  showing  a  process  consistent  with  chronk:  beryllium  disease 

•  A  computerized  axial  tomography  scan  showing  changes  consistent  with  chronk:  beryllium  disease 

•  A  pulmonary  functkxi  study  or  exercise  tolerance  test  showing  pulmonary  defnits  consistent  with  chronk:  beryllium  disease 

If  the  initial  date  of  diagnots  was  made  before  January  1, 1999.  medkal  documenatkxi  must  include  at  least  three  or  more  of  the 
foHowing: 

•  Characferiste  chest  radograph  or  computed  tomography  denoting  abnormalities 

•  A  restrctive  or  obstructive  lung  physwtogy  test  or  diffuskwi  lung  capacity  defect 

•  Lung  pathok)gy  consistent  with  chronic  beryllium  disease 

•  Clink:al  course  consistent  with  chronk:  respiratory  disease  disorder  -^ 

•  Immunotogk:  tests  showing  beryllium  sensitivity  (skin  patch  test  or  beryllium  test) 


REQUIREMENTS  FOR  A  DIAGNOSIS  OF  CHRONIC  SILICOSIS 


One  or  more  of  the  following: 

•  A  chest  radktgraph.  interpreted  by  a  Natkxial  Institute  for  Occupatkjnal  Safety  and  Health  certified  B  reader,  confirming  the 
existence  of  pneumoconwsis  with  a  1/1  ILO  category  or  higher 

•  Results  from  a  computer-assisted  tomograph  or  other  imaging  technkjue  consistent  with  silkxjsis 

•  A  lung  bk)psy  consistent  with  silkx)sis 


REQUIREMENTS  FOR  A  DIAGNOSIS  OF  CANCER 


•  The  pathology  report(s)  (e.g.  tissue  biopsy  or  bkxxj  test)  that  forms  the  basis  for  the  diagnosis  of  cancer  and  identifies  the 
malignant  neoplasm  present 

•  A  naratlve  report  that  addresses  whether  there  are  metastases  present  and  the  affected  anatomic  sites,  as  well  as  the  presence 
of  any  cancer-related  syndromes  or  other  complkatkjns 

PuMm  fliinltn  fitn«iwil 

^''*'V*^o'*'<8  tu**"  •of  •«  »  oo"*"*"  of  if*>iiTia»^ 

campMiig  and  rwimring  tw  col»c«on  o»  ntomaton    If  you  h«v*  any  commanf*  regarding  tia  buidar  atlmala  or  any  othar  aipad  of  »ii«  oollac*on  of  infonnalioo.  including  auggaHiont  (or  raducing  thii 

buirttn.  aand  tiam  to  *m  0»cb  of  Wortiars'  Como«isa»on  Prognana.  US.  Oapartnant  of  Labor,  Room  S3S24.  ZOO  Conaituton  Avanua.  N  W ,  Waatangton.  0  C  20210.  Do  no«  aubml »»  oonaHalad  daim 


CoiTnilalad  claana  ai»  to  6»  «jt»nillad  to  t»a  appcopnala  lagooal  Oiattict  OWoa  of  Woifcara'  Compiaaion  ProgMna 
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Date 


Telephone  number 

File  Number: 

Claimant: 

Social  Security  Number: 


JOHN  Q.  CLAIMANT 
nil  MAIN  STREET 
OAK  RIDGE,  TN  44444 

Dear  Mr.  Claimant: 

The  information  requested  in  the  attached  enclosure  is  required  in  connection  with  your  claim  for 
benefits  under  the  Energy  Employees  Occupational  Dlness  Compensation  Program  Act  (EEOICPA), 
Pub.  L.  106-398.  This  information  will  be  used  to  decide  if  you  are  entitled  to  receive  these  benefits, 
and  if  so,  the  level  of  benefits  you  may  receive. 

You  must  completely  answer  all  questions  and  return  the  enclosure  within  30  days  of  the  date  of  this 
letter.  Otherwise,  OWCP  will  not  be  able  to  process  your  claim  for  benefits  under  the  EEOICPA.  Pub. 
L.  100-503  provides  that  the  statements  on  the  enclosure  and  other  information  in  your  claim  file  may  be 
verified  through  computer  matches.  OWCP  may  also  request  that  you  submit  any  factual  evidence  it 
deems  necessary  to  support  your  statements. 

READ  ALL  INSTRUCTIONS  CAREFULLY  BEFORE  FILLING  OUT  THE  ENCLOSURE.  YOU 
MUST  ANSWER  ALL  OF  THE  QUESTIONS.  IF  THE  QUESTION  DOES  NOT  APPLY  TO  YOUR 
CLAIM,  STATE  "NOT  APPLICABLE  (N/A)"  OR  "NONE." 

If  you  need  more  space  to  fully  answer  any  of  the  questions,  use  another  sheet  of  paper  with  your  name 
and  claim  number  at  the  top.  Sign  and  date  each  extra  sheet. 

WARNING 

A  FALSE  OR  EVASIVE  ANSWER  TO  ANY  QUESTION,  OR  THE  OMISSION  OF  AN  ANSWER, 
MAY  BE  GROUNDS  FOR  FORFEITING  YOUR  BENEFITS  AND  SUBJECT  YOU  TO  CIVIL 
LL\BILITY.  A  FRAUDULENT  ANSWER  MAY  RESULT  IN  CRIMINAL  PROSECUTION.  ALL 
STATEMENTS  ARE  SUBJECT  TO  INVESTIGATION  FOR  VERIFICATION. 


EE-15  Page  1 
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When  you  have  completed  the  enclosure,  sign  it  and  return  it  to  the  address  shown  at  the  top  of  this 
letter.  Your  signature  certifies  that  you  have  supplied  all  information  requested  by  the  enclosure.  If 
you  have  any  questions  about  completing  the  enclosure,  call  or  write  to  the  district  office. 

Sincerely, 


CLAIMS  EXAMINER 
Enclosure:  EN- 15 


NOTICE  TO  RECIPIENT 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  40  minutes  per 
response,  including  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of  Labor,  OWCP,  Room  S3524,  200 
Constitution  Avenue,  NW,  Washington,  DC  20210.  DO  NOT  SEND  THE  COMPLETED  FORM  TO 
THIS  ADDRESS.  Persons  are  not  required  to  complete  this  form  unless  it  displays  a  currently  valid 
0MB  number. 


EE-15    Page  2 
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File  Number: 
Claimant: 


PART  A  -  TORT  SUITS  FILED  AGAINST  BERYLLIUM  VENDORS  OR  ATOMIC  WEAPONS 

EMPLOYERS 

I.         Have  you  filed  a  tort  suit  (other  than  an  administrative  or  judicial  proceeding  for  worker's 
compensation)  against  a  berylliimi  vendor  or  atomic  weapons  employer  in  connection  with  either  an 
occupational  illness  or  a  consequential  injury  for  which  you  would  be  eligible  to  receive  compensation 
under  the  EEOICPA?  Yes  or  No: 


2. 


If  Yes,  state: 


Date  of  filing: 

Party  or  parties  involved: 

Date  tort  suit  was  dismissed: 


List  any  other  tort  suits  on  an  extra  sheet. 

PART  B  -  THIRD  PARTY  SETTLEMENTS 

1.  Have  you  received  any  settlement  or  award  from  a  claim  or  suit  (other  than  a  claim  for  worker's 
compensation)  against  a  third  party  (other  than  a  beryllium  vendor  or  atomic  weapons  employer  listed  in 
Part  A  above)  in  connection  with  either  an  occupational  illness  or  a  consequential  injury  for  which  you 
would  be  eligible  to  receive  compensation  under  the  EEOICPA?  Yes  or  No: 

2.  If  Yes,  state: 


Date  of  judgment  or  settlement: 

Party  or  parties  involved: 

Type  of  suit  or  settlement: 


Amount  of  judgment  or  settlement:. 


List  any  other  third  party  settlements  on  an  extra  sheet. 


EN-15  Page  1 
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PART  C  -  SURVIVORS  OF  DECEASED  EMPLOYEES 

1 .  Are  you  claiming  compensation  under  the  EEOICPA  as  a  survivor  of  a  deceased  employee  who 
sustained  a  covered  occupational  illness?  Yes  or  No: 

2.  If  Yes,  state: 

If  widow  or  widower,  date  of  marriage  to  deceased  employee: 

If  child,  sibling  or  grandchild  of  deceased  employee,  date  of  birth: 

If  parent  or  grandparent  of  deceased  employee,  were  you  dependent  on  the  deceased  employee  at  the 
time  of  his  or  her  death?  State  Yes  or  No: 

3.  Do  you  know  of  any  other  persons  who  may  also  be  eligible  to  receive  compensation  under  the 
EEOICPA  as  a  survivor  of  the  decQ^sed  employee  upon  whom  your  claim  is  based?  Yes  or  No: 


4.        If  Yes,  state: 


Name  of  other  survivor: 


Relationship  of  other  survivor  to  deceased  employee: 
Address  and/or  telephone  number  of  other  survivor:_ 


List  any  other  survivors  on  an  extra  sheet. 

PART  D  -  FRAUD  CHARGES 

1 .  Have  you  either  pled  guilty  to  or  been  convicted  on  any  charges  of  having  conmiitted  fraud  in 
connection  with  an  appUcation  for  or  receipt  of  benefits  under  the  EEOICPA  or  any  other  federal  or 
state  worker's  compensation  law?  Yes  or  No: 

2.  If  Yes,  state: 

Date  of  conviction  or  guilty  plea:_ 


Jurisdiction  where  fraud  charges  were  brought: 


PART  E  -  CORRECTIONS 

If  the  name,  address,  file  number,  or  Social  Security  number  (SSN)  shown  at  the  top  of  the  first  page  of 
the  accompanying  letter  is  incorrect,  provide  the  correct  information  in  the  space  provided  below.  (Do 
not  complete  if  the  information  is  correct). 


Name:_ 
Address: 


File  Number: 

SSN: 
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PART  F -- CERTfflCATION 

I  know  that  anyone  who  fraudulently  conceals  or  fails  to  report  information  that  would  have  an  effect  on 
benefits,  or  who  makes  a  false  statement  or  misrepresentation  of  a  material  fact  in  claiming  a  payment  or 
benefit  under  the  Energy  Employees  Occupation^  Dlness  Compensation  Program  Act  may  be  subject  to 
criminal  prosecution,  from  which  a  fine  and/or  imprisonment  may  result. 

I  understand  that  I  must  immediately  report  to  OWCP  any  third  party  settlement  I  receive,  any  tort  suit  I 
file  against  a  beryllium  vendor  or  atomic  weapons  employer,  any  change  in  the  status  of  a  survivor,  and 
any  conviction  for  fraud  against  this  program  or  any  other  federal  or  state  workers'  compensation  law. 

I  certify  that  all  the  statements  made  in  response  to  questions  on  this  enclosure  arc  true,  complete  and 
correct  to  the  best  of  my  knowledge  and  belief.  I  have  placed  "Not  Applicable  (N/A)"  or  "None"  next  to 
those  questions  that  do  not  £^ply  to  me  or  my  claim. 


Signature 


Date 


Street  Address 


Telephone 


City,  State  and  Zip  Code 
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Acceptance  of  Payment  Under  the  Energy  Employees 
Occupational  Illness  Compensation  Program  Act 


U.S.  Department  of  Labor 

EmployiTient  Standards  Administration 
Office  of  Woriters'  Compensation  Progranis 


RIe  Number: 
Qaimant  Name: 
Social  Security  Number: 

JOHN  Q.  CLAIMANT 
1111  MAIN  STREET 
OAK  RIDGE,  TTJ  44444 

Dear  Mr.  Claimant: 

I  am  pleased  to  inform  you  that  your  daim  for  benefits  under  the  Energy  Employees  Occupational  Illness  Compensation 
Program  Act  has  been  approved  in  the  amount  of: 


Enclosed  is  the  EN-20  Acceptance  of  Payment  form  (EN-20)  which  you  or  your  legal  guardian  must  complete,  sign  and 
retum  before  OWCP  can  send  the  compensation  payment  to  you. 

You  must  sign  and  retum  the  Acceptance  of  Payment  form  to  OWCP  within  60  days  from  the  date  of  this  letter.  Failure  to 
return  the  signed  form  writhin  this  oeriod  mav  be  deemed  to  be  a  rejection  of  the  oavment  If  you  have  any 
questions  about  completing  the  enclosure,  call  your  district  office. 

Sincerely, 


CLAIMS  EXAMINER 
Enclosures:  EN-20 


NOTICE  TO  REQPIENT 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time 
for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  coilection  of  infbmnatioih.  Send  comments  regarding  the  burden  estimate  or  any  ottier  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of  Labor,  OWCP,  Room 
S3229,  200  Constitution  Avenue,  NW,  Washington,  DC  20210.  DO  NOT  SEND  TVIE  COMPLETED  FORM  TO  THIS  ADDRESS. 
Persons  are  not  required  to  complete  this  form  unless  it  displays  a  currently  valid  0MB  number. 


0MB  No. 


Expiration  Date 
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Directions:  Provide  all  of  the  information  requested  below.  If  you  choose  to  accept  the  authorized  payment,  you  must  mail 
this  form  to  OWCP  within  60  days  from  the  date  of  the  letter. 


I  AllfWORIZED  PAYMEPg 


I  DIRECT  DEPOSCT  INFORMATION 


1.  Name  Financial  Institution 


2.  Street  Address 


3.  City  &  Zip  Code 


4.  Phone  Number 


6.  Routing  Number  or  ID# 


I     I     I     '     I     I     I     I     I     I 


7.  Account  Number 


8.  Type  of  Account 


D     CHECIQNG 


D      SA\aNGS 


] 


ICORRECnOWS 


If  the  name,  address,  file  number,  or  Social  Security  number  (SSN)  shown  at  the  top  of  the  first  page  of  the  accompanying 
letter  is  incorrect,  provide  the  correct  information  in  the  space  provided  below.  (Do  not  complete  if  already  correct). 


Name 


SSN 


Street  Address 


aty.  State  and  Zip  Code 


3 


IcamracATioii 


I  hereby  certify  that  I  have  reported  to  OWCP  any  third  party  settlement  I  have  received,  any  tort  suit  I  have  filed  against  a 
beryllium  vendor  or  an  atomic  weapons  employer,  any  information  I  have  regarding  survivors  (if  applicable),  and  any 
conviction  for  fraud  against  this  program  or  any  other  federal  or  state  woricers'  compensation  law. 

I  understand  that  my  acceptance  of  this  compensation  payment  will  be  in  full  satisfaction  of  all  claims  I  have  against  the 
United  States,  a  Department  of  Energy  contractor  or  subcontractor,  a  beryllium  vendor,  an  atomic  weapons  employer,  or 
any  person  with  respect  to  that  person's  performance  of  a  contract  with  the  United  States,  arising  out  of  an  occupational 
illness  covered  by  the  EEOICPA. 


Print  Name 


Signature 


Date 


Street  Address 


Current  Telephone  Number 


City,  State  and  Zip  Code 


EN-20 
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Claim  for  Medical  Reimbursement  Under 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Office  of  Workers  Compensation  Programs 


Provide  ail  information  requested  beiow.  DO  MOT  RU  IN  SHADED  AREAS.  Read  the  attached 
information  in  order  to  ensure  the  submission  of  all  required  documentation.  Maintain  a  copy  of  all 
documentatton  for  your  records. 

0MB  No.: 
Expires: 

#ei90NALMF0f«Ua»t                                                                                                            1 

Name 

EEOICPA  Case  File  Number 

1      1      1      1      1      1      1      1      1 

Last                                                         Fifst                                               M.I. 

Address 

Telephone  Number 
(         ) 

Street^.O.Box/AplNo. 

< 

FOROOLusEONur     :  =:.; 

City                                                   State                                         ZipCode 

PROVIOER  INi=ORIMTION 

fteme  of  Doctors  Office,  Hospital,  Pharmacy  or  Medical  Supply  ConH>any  where  expense  was  incurred.  (A  separate  EE-91 5  must  t>e 
filed  for  each  provider) 

Description  of  Charge  (Medical  appointnient, 
name  of  prescnption  drug,  description  of 

medical  product  supply) 

Date  of  Service  (MM,  DD,  YY) 

Amount  Paid  by 
Claimant 

Have  you  included  Proof  of 
Payment  for  each  item? 

From 

To 

YES 

NO 

D 

D 

' 

D 

D 

D 

D 

D 

D 

■• 

D 

D 

n 

D 

, 

n 

D 

n 

D 

Total  Reimbursement 
$ 

\  certify  that  the  information  above  is  correct  and  that  the  reimbursement  requested  i 
covered  illness  or  disease.  1  am  aware  that  any  person  who  knowingly  makes  any  fa 
compensation  under  the  EEOICPA  is  subject  to  6vil  penalties  and/or  criminal  prose< 

1  authonze  any  provider  named  above  to  release  information  to  the  US  Department 
adjudication  of  this  daim. 

Siqnature 

s  for  expenses  p 
tise  statement  o 
:ution. 

Df  1  ahor,  OWCP 
Dat( 

laid  t)y  nn 
'  misrepr 

if  neces, 

3 

e  for  the  treatment  of  my 
esentation  to  obtain 

sary  for  the  proper 

1 

Form  EE.915 

May  2001 
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•  Under  EEOICPA,  you  are  eligit>le  to  seek  relmtxjrsemerrt  for  out  of  pocket  medKal  expenses  pertairung  to  the  treatment  of  an 
accepted  covered  Illness  or  disease.  The  EE-91 5  form  can  be  used  to  seek  reimbursement  for  expenses  in  regard  to  medical 
treatment,  prescription  mediation  and  medical  supplies. 

•  Please  submit  a  separate  reimbursement  daim  for  each  provider  wfwre  an  out  of  pocket  expense  was  incurred. 

•  Please  print  dearly  and  legltXy   Reference  your  EEOICPA  daim  file  number  on  all  documentation  sutxnitted  to  ttie  Distrid  Office. 
Maintain  a  copy  of  the  completed  EE-91 5  form  eux)  supporting  documentation  for  your  records. 


DOCUMENTATION  REQUHIEDFOR  MEDICAL  REIMBURSBBNT 


Prescription  Medication 

1.  Completed  EE-91 5 

2.  A  Universal  Health  Claim  form  (NCPDP  Form  79-1A)  or  equivalent,  whch  must  be  attached  to  the  EE-915  and  must  indude  the 
folk>wing  lnformatk>n: 

a.  f4ame.  address  and  telephone  number  of  pharmacy 

b.  Tax  Identification  number  for  pharmacy 

c.  Name  of  doctor  Issuing  prescription 

d.  Name  of  medicatk>n 

e.  Date  of  purchase 

f.  Eleven  Digit  National  Drug  Code  (NOC*) 
g.  New  prescnption  or  refill  numtier 

h.      Quantity  of  medication  (e.g.  *  of  pills  or  ml/cc) 
i.      Amount  paki  by  empkjyee  per  mednatkyi 

3.  Proof  of  payment  Indicating  that  the  employee  or  authorized  payee  rendered  payment  for  tfie  claimed  charges  (Proof  of  payment  can 
Indude  cash  receipt,  cancelled  check  or  credit  card  slip) 

Medical  Expense  for  Treatment  of  Accepted  EEOICPA  Condition  (Other  than  prescription  medication) 

1.  Completed  EE-91 5 

2.  Ptiysk:ians  and  other  health  care  provkjers  (i.e.  physk:al  there^jists)  nnist  complete  form  HCFA 1 500.  Hospitals  and  otfier  facilities, 
such  as  ambulatory  surgkal  centers,  skilled  nursing  fadllties,  etc.  must  submit  their  bids  on  Fom)  UB  92.  Every  form  must  be 
completed  In  Its  entirety  In  tf>e  same  manner  as  bills  sut>mltted  by  ttie  provkler  directly  to  the  EEOICPA.  The  amount  pakj  t>y  tfw 
claimant  must  be  indnated.  The  HCFA-1 500  or  UB-92  must  be  attadied  to  this  form.  It  is  the  responsibility  of  ttw  person  sutxnttting 
a  daim  for  relmlxjrsement  to  obtain  a  completed  HCFA-1 500  or  UB-92  from  the  provkler  rendering  sen/ce.  MWKX/f  a  A/My 
completed  HCFA- 1500  or  UB-92,  the  OWCP  is  not  able  to  process  a  reimbursement. 

3.  Proof  of  payment  indkating  tf^at  the  emptoyee  or  authorized  payee  rendered  payment  for  the  claimed  charges  (Proof  of  payment  can 
indude  cash  receipt,  carK»lled  check  or  credit  card  slip) 


Ttavel 

Do  not  use  form  EE-91  S  to  sukxnit  a  daim  for  travel  reimbursement. 
Travel  Voucher.' 


Claims  for  travel  reimtxjrsement  stwukj  be  sutxnitted  on  SF-1012, 


ill  AM-    ^kmm^^m^ 

fumc  vnraeii 


Publk:  reporting  txjrden  for  this  collectk>n  of  lnformatk>n  Is  estimated  to  average  1 5  minutes  per  response,  induding  time  for  reviewing 
instructons,  searching  existing  data  sources,  gattier  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collectK>n  of 
Information.  If  you  have  any  comments  regarding  the  burden  estimate  or  any  otfier  aspect  to  this  collection  of  information.  Induding 
suggestions  for  reducing  this  burden,  sent  them  to  the  Oftk»  of  Workers'  Compensation  Programs.  U.S.  Department  of  Labor,  Room 
S3524,  200  Constitutk>n  Avenue,  N.W.,  Washington,  D.C.  2021 0.  Do  not  submit  the  compteted  claim  form  to  this  address.  Completed 
claims  are  to  t>e  submitted  to  the  appropriate  regk>nal  District  Offk»  of  Workers'  Compensatk>n  f^rograms.  Persons  are  not  required  to 
respond  to  this  Information  collection  unless  It  displays  a  currently  valid  OMB  numt>er. 
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Tide  3— 

The  President 


Notice  of  May  24,  2001 

Continuation  of  Emergency  With  Respect  to  the  Federal  Re- 
public of  Yugoslavia  (Serbia  and  Montenegro)  the  Bosnian 
Serbs,  and  Kosovo 


In  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d]),  I  am  continuing  for  1  year  the  national  emergency  declared 
on  May  30,  1992,  with  respect  to  the  Federal  Republic  of  Yugoslavia  (Serbia 
and  Montenegro)  (the  "FRY  (S&M)"),  as  expanded  on  October  25,  1994, 
in  response  to  the  actions  and  policies  of  the  Bosnian  Serbs.  In  addition. 
I  am  continuing  for  1  year  the  national  emergency  declared  on  June  9, 
1998,  with  respect  to  the  FRY  (S&M)'s  policies  and  actions  in  Kosovo. 
This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 

On  May  30,  1992,  by  Executive  Order  12808,  President  Bush  declared  a 
national  emergency  to  deal  with  the  unusual  and  extraordinary  threat  to 
the  national  security,  foreign  policy,  and  economy  of  the  United  States 
constituted  by  the  actions  and  policies  of  the  Governments  of  Serbia  and 
Montenegro,  blocking  all  property  and  interests. in  property  of  those  Govern- 
ments. President  Bush  took  additional  measures  to  prohibit  trade  and  other 
transactions  with  the  FRY  (S&M)  by  Executive  Orders  12810  and  12831, 
issued  on  Jime  5,  1992,  and  January  15,  1993,  respectively,  and  on  April 
25,  1993,  President  Clinton  issued  Executive  Order  12846  imposing  addi- 
tional measures. 

On  October  25,  1994,  President  Clinton  expanded  the  scope  of  the  national 
emergency  by  issuing  Executive  Order  12934  to  address  the  unusual  and 
extraordinary  threat  to  the  national  security,  foreign  policy,  and  economy 
of  the  United  States  posed  by  the  actions  and  policies  of  the  Bosnian 
Serb  forces  and  the  authorities  in  the  territory  that  they  controlled  within 
Bosnia  and  Herzegovina. 

On  December  27,  1995,  President  Clinton  issued  Presidential  Determination 
96-7,  directing  the  Secretary  of  the  Treasury,  inter  alia,  to  suspend  the 
application  of  sanctions  imposed  on  the  FRY  (S&M)  pursuant  to  the  above- 
referenced  Executive  Orders  and  to  continue  to  block  property  previously 
blocked  until  provision  is  made  to  address  claims  or  encvunbrances,  including 
the  claims  of  the  other  successor  states  of  the  former  Yugoslavia.  This 
sanctions  relief,  in  conformity  with  United  Nations  Security  Council  Resolu- 
tion 1022  of  November  22,  1995  (hereinafter  the  "Resolution"),  was  an 
essential  factor  motivating  the  FRY  (S&M)'s  acceptance  of  the  General  Frame- 
work Agreement  for  Peace  in  Bosnia  and  Herzegovina  initialed  by  the  parties 
in  Dayton  on  November  21,  1995,  and  signed  in  Paris  on  December  14, 
1995  (hereinafter  the  "Peace  Agreement").  The  sanctions  imposed  on  the 
FRY  (S&M)  were  accordingly  suspended  prospectively,  effective  January  16, 
1996.  Sanctions  imposed  on  the  Bosnian  Serb  forces  and  authorities  and 
on  the  territory  that  they  controlled  within  Bosnia  and  Herzegovina  were 
subsequently  suspended  prospectively,  effective  May  10,  1996,  also  in  con- 
formity with  the  Peace  Agreement  and  the  Resolution.  Sanctions  against 
both  the  FRY  (S&M)  and  the  Bosnian  Serbs  were  subsequently  terminated 
by  United  Nations  Security  Council  Resolution  1074  of  October  1,  1996. 
This  termination,  however,  did  not  end  the  requirement  of  the  Resolution 
that  those  blocked  funds  and  assets  that  are  subject  to  claims  and  encum- 
brances remain  blocked,  imtil  imblocked  in  accordance  with  applicable  law. 
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Until  the  status  of  all  remaining  blocked  property  is  resolved,  the  Peace 
Agreement  implemented,  and  the  terms  of  the  Resolution  met,  the  national 
emergency  declared  on  May  30,  1992,  as  expanded  in  scope  on  October 
25,  1994,  and  the  measures  adopted  pursuant  thereto  to  deal  with  that 
emergency,  must  continue  beyond  May  30,  2001. 

On  June  9,  1998,  by  Executive  Order  13088,  President  Clinton  found  that 
the  actions  and  policies  of  the  FRY  (S&M)  and  the  Republic  of  Serbia 
with  respect  to  Kosovo,  by  promoting  ethnic  conflict  and  human  suffering, 
threatened  to  destabilize  coimtries  in  the  region  and  to  disrupt  progress 
in  Bosnia  and  Herzegovina  in  implementing  the  Peace  Agreement,  constituted 
an  imusual  and  extraordinary  threat  to  the  national  security  and  foreign 
policy  of  the  United  States.  President  Clinton  therefore  declared  a  national 
emergency  to  deal  with  that  threat.  On  April  30,  1999,  President  Clinton 
issued  Executive  Order  13121  to  take  additional  steps  with  respect  to  the 
continuing  himian  rights  and  hiunanitarian  crisis  in  Kosovo  and  the  national 
emergency  declared  with  respect  to  Kosovo. 

On  January  17,  2001,  President  Clinton  issued  Executive  Order  13192  in 
view  of  the  peaceful  democratic  transition  begim  in  the  FRY  (S&M);  the 
continuing  need  to  promote  full  implementation  of  United  Nations  Security 
Coimcil  Resolution  827  of  May  25,  1993,  and  subsequent  resolutions  calling 
for  all  states  to  cooperate  fully  with  the  International  Criminal  Tribunal 
for  the  former  Yugoslavia  (ICTY);  the  illegitimate  control  over  FRY  (S&M) 
political  institutions  and  economic  resources  or  enterprises  exercised  by 
former  President  Slobodan  Milosevic,  his  close  associates  and  other  persons, 
and  those  individuals'  capacity  to  repress  democracy  or  perpetrate  or  promote 
further  hiunan  rights  abuses;  and  the  continuing  tiireat  to  regional  stability 
and  implementation  of  the  Peace  Agreement.  Executive  Order  13192  amends 
Executive  Order  13088  to  lift  and  modify,  with  respect  to  future  transactions, 
most  of  the  economic  sanctions  imposed  against  the  FRY  (S&M).  At  the 
same  time.  Executive  Order  13192  imposes  restrictions  on  transactions  with 
certain  persons  described  in  section  1(a)  of  the  order,  namely  Slobodan 
Milosevic,  his  close  associates  and  supporters  and  persons  under  open  indict- 
ment for  war  crimes  by  the  ICTY.  The  Executive  Order  also  provides  for 
the  continued  blocking  of  property  or  interests  in  property  blocked  prior 
to  the  order's  effective  date  due  to  the  need  to  address  claims  or  encum- 
brances involving  such  property. 

Because  the  crisis  with  respect  to  the  situation  in  Kosovo  and  with  respect 
to  Slobodan  Milosevic,  his  close  associates  and  supporters  and  persons 
imder  open  indictment  for  war  crimes  by  ICTY  has  not  been  resolved, 
and  because  the  status  of  all  previously  blocked  property  has  yet  to  be 
resolved,  I  have  determined  that  the  national  emergency  declared  on  Jime 
9,  1998,  and  the  measures  adopted  pursuant  thereto  to  deal  with  that  emer- 
gency, must  continue  beyond  June  9,  2001. 
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REMINDERS 

The  items  in  this  list  were 
edftorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inctusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  25,  2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Atlantic  herring;  published 
5-25-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Petroleum  refinery  sources, 

new  and  existing; 

correction;  published  5-25- 

01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  sendees: 
Local  telecommunications 

markets;  competitive 

networks  promotion; 

published  5-25-01 
Radio  broadcasting: 
AM  broadcasters  using 

directional  antennas; 

performance  verification; 

regulatory  requirements 

reduction;  published  4-25- 

01 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
State  and  local  government 
employees,  coverage; 
published  5-25-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  5-10-01 
DG  Flugzeugbau  GmbH; 
published  4-5-01 

RULES  GOING  INTO 
EFFECT  MAY  28,  2001 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Captain  of  the  Port  Detroit 
Zone.  Ml;  safety  zone; 
published  5-21-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in — 
Califomia;  comments  due  by 
6-1-01;  published  5-2-01 
Cranberries  grown  in — 
Massachusetts,  et  a!.; 
comments  due  by  5-29- 
01;  published  5-14-01 
Onions  grown  in — 
Texas;  comments  due  by  5- 
29-01;  published  3-27-01 
Raisins  F>roduced  from  grapes 
grown  in — 

Califomia;  comments  due  by 
5-29-01;  published  3-27- 
01 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspections: 
Processed  meat  and  poultry 
products;  performance 
standards;  comments  due 
by  5-29-01;  putHished  2- 
27-01 

AGRICULTURE 
DEPARTMENT 

Socially  Disadvantaged 
Farmers  and  Ranchers 
Program;  Outreach  and 
Assistance  Program; 
comments  due  by  5-30-01; 
published  4-30-01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantk:  fisheries — 
South  Atlantic  Fishery 
Management  Council; 
meetings;  comments 
due  by  5-29-01; 
published  4-2-01 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  5-29-01 ;  published 
5-11-01 
Marine  mammals: 
Incidental  taking — 
Naval  activities; 
surveillance  toward 
array  sensor  system 
low  frequency 
activesonar;  incidental 
harassment;  comments 
•~    due  by  5-31-01; 
published  5-15-01 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Rhode  Island;  comments 

due  by  5-29-01;  published 

4-27-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

5-31-01;  published  5-1-01 
Califomia;  comments  due  by 

6-1-01;  published  5-2-01 
Cotorado;  comments  due  by 

5-31-01;  published  5-1-01 
Illinois;  comments  due  by  5- 

29-01;  published  4-27-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Kentucky;  comments  due  by 

5-31-01;  published  4-24- 

01 
Television  stations;  table  of 
assignments: 
Idaho;  comments  due  by  5- 

31-01;  published  4-19-01 
Michigan;  comments  due  by 

5-31-01;  published  4-19- 

01 
Oregon;  comments  due  by 

5-31-01;  published  4-19- 

01 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulatk)n 
M): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  6-1-01;  published 
3-30-01 

Electronk:  fund  transfers 
(Regulation  E): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  6-1-01;  published 
4-4-01 
Equal  credit  opportunity 

(Regulation  B): 

Disclosure  requirements; 
delivery  by  electronk: 
communication;  comments 
due  by  6-1-01;  published 
4-4-01 
Truth  in  lending  (Regulation 

Z): 

Disclosure  requirements; 
delivery  by  electrons 
communication;  comments 
due  by  6-1-01;  published 
3-30-01 
Truth  in  savings  (Regulation 

DO): 


Disclosure  requirements; 
delivery  by  electronic 
communk:ation;  comments 
due  by  6-1-01;  published 
4-4-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Operating  fund  formula; 
operating  subsidies 
allocation;  comments  due 
by  5-29-01;  published  3- 
29-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critteal  hat>itat 
.  designations — 
White  sturgeon;  Kootenai 
River  population; 
comments  due  by  5-29- 
01;  published  4-26-01 
POSTAL  SERVICE 
Domestk:  Mail  Manual: 
Postage  meters  and  meter 
stamps;  comments  due  by 
5-31-01;  published  5-1-01 

STATE  DEPARTMENT 

Visas;  nonimmigrant 

documentation: 

Legal  Immigration  Family 
Equity  Act;  new 
nonimmigrant  visa 
categories  (VI,  V2.  V3, 
K3,  K4);  comments  due 
by  6-1-01;  published  4-16- 
01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Michigan;  comments  due  by 
5-29-01;  published  3-28- 
01 
New  Jersey;  comments  due 
by  5-29-01;  published  3- 
30-01 
Ports  and  waterways  safety: 
Chicago  Harbor,  IL;  safety 
zone;  comments  due  by 
5-31-01;  published  5-1-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthlness  directives: 
Aerospatiale;  comments  due 
by  5-29-01 ;  published  4- 
26-01 
Airbus;  comments  due  by  5- 

29-01;  published  4-26-01 
BAe  Systems  (Operations) 
Ltd.;  comments  due  by  5- 
31-01;  published  5-1-01 
Bell;  comments  due  by  5- 
29-01 ;  published  3-29-01 
Boeing;  comments  due  by 
5-29-01;  published  4-12- 
01 


Domier;  comments  due  by 

5-30-01;  published  4-30- 

01 
Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  comments 

due  by  5-29-01;  published 

4-27-01 
^okker;  comments  due  by 

5-29-01;  published  5-4-01 
JanAero  Devices;  comments 

due  by  5-31-01;  published 

4-17-01 
^aab;  comments  due  by  6- 

1-01;  published  5-2-01 
^ss  D  and  Class  E 
airspace;  comments  due  by 
5-30-01;  published  4-30-01 
Class  E  airspace;  comments 
due  by  5-29-01;  published 
4-11-01 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 


Domestic  reverse  hybrid 
entities;  treaty  guidance 
regarding  payments; 
comments  due  by  5-29- 
01 ;  published  2-27-01 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Assessments  and  fees; 
comments  due  by  5-30-01; 
published  4-30-01 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http://    ' 
wv/w.  nara.gov/fedreg. 

The  text  of  laws  is  not 
published  In  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supennlendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  256/P.L.  107-4 

To  extend  for  11  additional 
months  the  period  for  which 
chapter  12  of  title  11  of  the 
United  States  Code  is 
reenacted.  (May  11,  2001; 
115  Stat.  10) 

Last  List  April  13,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk;  mail 
notifwation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra, gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listaervOlistsarv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk»  is  strk% 
for  E-mail  notifk:atk>n  of  new  ~ 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
spedfk:  Inquiries  sent  to  this 
address. 
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Agency  for  International  Development 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29075 

(Agriculture  Department 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service  — 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Organization,  functions,  and  authority  delegations: 
Appropriate  ATF  officers,  29021-29031 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29134-29138 
Grants  and  cooperative  agreements;  availability,  etc.: 

Tanzania;  Strengthening  Emergency  Medical 
Preparedness.  29138-29139 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29140 
Submission  for  OMB  review;  comment  request,  29140- 
29141 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Energy  Department 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements, 

29096-29097 
Committees;  establishment,  renewal,  termination,  etc.: 
National  Nuclear  Security  Administration  Advisory 
Committee,  29097 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29097-29098 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania,  29064-29066 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29125-29126 
Air  programs: 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Indiana,  29126-29127 


Air  quality;  prevention  of  significant  deterioration  (PSD): 
State  commitments  and  potential  violations — 
North  Dakota,  29127-29128 
Confidential  business  information  and  data  transfer,  29128- 

29129 
Grants  and  cooperative  agreements;  availability,  etc.: 

Source  water  protection,  29129-29131 
Meetings: 

Children's  Health  Protection  Advisory  Committee,  29131 
Reports  and  guidance  documents;  availability,  etc.: 
State,  local,  and  Tribal  technical  assistance  for 
implementing  revised  40  part  63,  subpart  E 
provisions,  29131-29132 
-Waste  transfer  stations;  decision  making  manual; 

voluntary  guide,  29132-29133 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  29133 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
San  Fernando  Valley  Crystal  Springs  (Area  2)  Site- 
Glendale  Operable  Units,  CA,  29133-29134 

Export  Administration  Bureau 

NOTICES 

Meetings: 
Materials  Technical  Advisory  Committee,  29079 
Regulations  and  Procedures  Technical  Advisory 
Committee,  29079-29080 

Federal  Aviation  Administration 

RULES 

Class  E  airspace,  29017-29019 

Class  E  airspace;  correction,  29019 

PROPOSED  RULES 

Class  D  and  Class  E  airspace,  29056-29058 

Class  E  airspace,  29058-29059 

NOTICES 

Exemption  petitions;  summary  and  disposition,  29201- 

29203 
Meetings: 

Aging  Transport  Systems  Rulemaking  Advisory 
Committee,  29203-29205 

Aviation  Rulemaking  Advisory  Committee,  29205 
Passenger  facility  charges;  applications,  etc.: 

North  Bend  Municipal  Airport,  OR,  29205-29206 

Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Low  Power  Television  Digital  Data  Services  Pilot  Project; 
implementation,  29040-29046 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  29098- 
29099 
Electric  rate  and  corporate  regulation  filings: 

Desert  Power,  L.P.,  et  al.,  29110-29111 
Environmental  statements;  availability,  etc.: 

Pacific  Gas  &  Electric  Co.,  29111-29112 
Hydroelectric  applications,  29112-29119 
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Meetings;  Sunshine  Act,  29119-29121 
Natural  Gas  Policy  Act,  etc.: 

California  market;  natural  gas  sales;  reporting 
requirements,  29121-29124 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  29099 

Dominion  Transmission,  Inc.,  29099 

Entergy  Services,  Inc.,  29100 

Kinder  Morgan  Interstate  Gas  Transmission  LLC,  29100 

New  York  Independent  System  Operator,  29100 

Northwest  Pipeline  Corp.,  29101-29102 

San  Diego  Gas  &  Electric  Co.  et  al.,  29102-29109 

Tuscarora  Gas  Transmission  Co.,  29110 

Williston  Basin  Interstate  Pipeline  Co.,  29110 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Etowah  County,  AL,  29206 

Federal  Reserve  System 

RULES 

Extensions  of  credit  by  Federal  Reserve  banks  (Regulation 
A): 
Discount  rate  change,  29009-29010 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Wild  Bird  Conservation  Act: 
Captive-bred  species;  approved  list;  review,  29072-29074 

Food  and  Drug  Administration   . 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Lasalocid  and  bacitracin  zinc,  29020-29021 
Oxytetracycline  hydrochloride  soluble  powder,  29019- 
29020 
PROPOSED  RULES 
Human  drugs: 
Topical  antifungal  products  (OTC);  final  monograph 
amendment,  29059-29064 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29141-29147 
Submission  for  OMB  review;  comment  request,  29147- 
29148 
Biological  product  licenses: 
HoUister-Stier  Laboratories,  LLC  and  BioPort  Corp.; 
revocation,  29148-29149 
Medical  devices: 
Blood  products;  Autopheresis-C  System;  reclassification 
from  class  III  to  class  II;  comment  request,  29149- 
29152 
Meetings: 
National  Center  for  Toxicological  Research  Science 
Advisory  Board,  29152 

Food  Safety  and  inspection  Service 

NOTICES 

Meetings: 
Meat  and  poultry  food  products;  port-of-entry 

reinspection  modernization,  29075-29076 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  29076-29077 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mark  Twain  National  Forest,  MO,  29077-29078 


Environmental  statements;  notice  of  intent: 

Siskiyou  National  Forest,  OR  and  CA,  29078-29079 

General  Services  Administration 

PROPOSED  RULES 

Federal  Management  Regulation: 
Federal  mail  management,  29067-29072 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29134 

immigration  and  Naturalization  Service 

NOTICES 

Meetings: 
Airport  and  Seaport  Inspections  User  Fee  Federal 
Advisory  Committee,  29175 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29206-29208 

international  Trade  Administration 

NOTICES 
Antidmnping: 

Brake  rotors  from — 

China,  29080-29086 
Stainless  steel  sheet  and  strip  in  coils  from — 

Japan, 29086 
Tin  mill  products  from — . 
Japan, 29086-29089 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Digital  display  receivers  and  digital  display  contoUers 

and  products  containing  same.  29173 
Foundry  coke  from — 
China,  29173-29174 
Polyethylene  terephthalate  film,  sheet,  and  strip  from — 

India  and  Taiwan,  29174-29175 
Semiconductor  chips  with  minimized  chip  package  size 
and  products  containing  same,  29175 

Justice  Department 

See  Immigration  and  Naturalization  Service 
See  National  Institute  of  Corrections 

l^bor  Department 

See  Occupational  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29176- 
29177 

Land  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions^ 
California,  29163-29164 
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National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Phoenix  Systems  International,  Inc.,  29185-29186 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Executive  Leadership  Training  Program  for  Women, 
29176 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29152-29153 
Inventions,  Government-owned;  availability  for  licensing, 

29153-29156 
Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  29156-29157 
National  Institute  of  Dental  and  Craniofacial  Research, 

29158-29159 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  29158 
National  Institute  on  Drug  Abuse,  29157-29160 
Scientific  Review  Center,  29160-29163 

» 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 

White  abalone,  29046-29055 
Marine  mammals: 
Incidental  taking — 
Atlantic  large  whale  take  reduction  plan;  correction, 
29213 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  29074 
NOTICES 

Endangered  and  threatened  species: 
Incidental  take  permits — 
Oregon  Fish  and  Wildlife  Department;  anadromous 

fish,  29089-29090 
Washington  Fish  and  Wildlife  Department;  anadromous 
fish,  29089 
Grants  and  cooperative  agreements;  availability,  etc.: 

Sea  scallop  research  projects.  29090-29094 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  29094- 

29095 
New  England  Fishery  Management  Council,  29095-29096 
Permits: 

Marine  mammals,  29096 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Glen  Echo  Park,  MD,  29164-29172 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

South  Carolina  Electric  &  Gas  Co.,  29187 
Applications,  hearings,  determinations,  etc.: 

TXU  Electric,  29186-29187 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  29177-29178 

Nationally  recognized  testing  laboratories,  etc.: 
hitertek  Testing  Services,  NA.  Inc.,  29178-29185 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Preparation  changes  for  securing  packages  of  mail; 

ensuring  packages  of  periodicals  and  standard  mail 
maintain  their  integrity  during  transport,  29031- 
29040 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29187-29188 

Self-regulatory  organizations;  proposed  rule  changes: 
Canadian  Derivatives  Clearing  Corp.,  29193 
hitemational  Securities  Exchange  LLC,  29188-29196 
National  Association  of  Securities  Dealers,  Inc.,  29196- 

29198 
National  Seciuities  Clearing  Corp.,  29192,  29198-29199 
Stock  Clearing  Corp.  of  Philadelphia,  29199-29200 

Small  Business  Administration 

RULES 

Program  for  Investment  in  Microentrepreneurs  Act; 

implementation: 
-    Disadvantaged  entrepreneurs;  training  and  technical 

assistance  grants,  29010-29017 
NOTICES 
Disaster  loan  areas: 

Pennsylvania,  29200 
Grants  and  cooperative  agreements;  availability,  etc.: 
Program  for  Investment  in  Microentrepreneurs  Program, 
29200 

Social  Security  Administration 

NOTICES 

Meetings: 
President's  Commission  to  Strengthen  Social  Security, 
29200-29201 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
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Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29208-29209 
Submission  for  0MB  review;  comment  request,  29209 


Privacy  Act: 
Systems  of  records,  29209-29212 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the"  end  of  this  issue  for 
phone  niunbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
■  Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

1 112  CFR  Part  201 
iRagulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks;  Change  In  Discount 
Rate 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


summary:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  a  decrease  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reserve 
Banks. 

DATES:  The  amendments  to  part  201 
(Regulation  A)  were  effective  May  15, 
2001.  The  rate  changes  for  adjustment 
credit  were  effective  on  the  dates 
specified  in  12  CFR  201.51. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson,  Secretary  of  the 
Board,  at  (202)  452-3259,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets  NW., 
Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b},  13, 14, 
19,  et  al.,  of  the  Federal  Reserve  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 
discoimt  rates  on  Federal  Reserve  Bank 
extensions  of  credit.  The  discount  rates 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 

The  "basic  discoimt  rate"  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Banks'  discretion,  for  extended  credit 
for  up  to  30  days.  In  decreasing-the 
basic  discount  rate  from  4.0  percent  to 


3.5  percent,  the  Board  acted  on  requests 
submitted  by  the  Boards  of  Directors  of 
the  twelve  Federal  Reserve  Banks.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  50-basis-point 
decrease  in  the  discount  rate  was 
associated  with  a  similar  decrease  in  the 
federal  funds  rate  approved  by  the 
Federal  Open  Market  Committee 
(FOMC)  and  annoimced  at  the  same 
time. 

In  a  joint  press  release  announcing 
these  actions,  the  FOMC  and  the  Board 
of  Governors  noted  that  a  significant 
reduction  in  excess  inventories  seems 
well  advanced.  Constmiption  and 
housing  expenditiues  have  held  up 
reasonably  well,  though  activity  in  these 
areas  has  flattened  recently. 

Investment  in  capital  equipment, 
however,  has  continued  to  decline.  The 
erosion  in  current  and  prospective 
profitability,  in  combination  with 
considerable  uncertainty  about  the 
business  outlook,  seems  likely  to  hold 
down  capital  spending  going  forward. 
This  potential  restraint,  together  with 
the  possible  effects  of  earlier  reductions 
in  equity  wealth  on  consimiption  and 
the  risk  of  slower  growth  abroad, 
continues  to  weigh  on  the  economy. 

With  pressures  on  labor  and  product 
markets  easing,  inflation  is  expected  to 
remain  contained.  Although  measured 
productivity  growth  stalled  in  the  first 
quarter,  the  impressive  underlying  rate 
of  increase  that  developed  in  recent 
years  appears  to  be  largely  intact, 
supporting  longer-term  prospects. 

The  FOMC  continues  to  believe  that 
against  the  background  of  its  long-run 
goals  of  price  stability  and  sustainable 
economic  growth  and  of  the  information 
currently  available,  the  risks  are 
weighted  mainly  toward  conditions  that 
may  generate  economic  weakness  in  the 
foreseeable  future. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
chemge  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rule  does  not  impose  any 
additional  requirements  on  entities 
affected  by  the  regulation. 

Administrative  Procedure  Act 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 


connection  with  the  adoption  of  the 
amendment  because  the  Board  for  good 
cause  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth. 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause ' 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

List  of  Subiects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  part  201  is  amended 
as  set  forth  below: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq.,  347a. 
347b,  347c,  347d,  348  et  seq..  357,  374.  374a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51    Adjustment  cradit  for  depository 
institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  Re- 
serve Bank 

Rate 

Effective 

Boston  

3.5 

ivlay  16,2001. 

New  York 

3.5 

May  15.  2001. 

Philadelphia 

3.5 

May  17.  2001. 

Cleveland 

3.5 

May  17,  2001. 

RkJhmond  

3.5 

May  15.  2001. 

Atlanta  

3.5 

May  16.  2001. 

Chkago  

3.5 

May  15.  2001. 

St.  Louis  

3.5 

May  16,2001. 

Minneapolis  

3.5 

May  17.  2001. 

Kansas  City  

3.5 

May  16,  2001. 

Dallas 

3.5 

May  16,  2001. 

San  Francisco 

3.5 

May  15,  2001. 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  22,  2001. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-13373  Filed  5-25-01;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  119 

RIN  3245-AE52 
PRIME  Act  Grants 

agency:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  adds  new 
regulations  to  set  up  the  Program  for 
Investment  in  Microentrepreneurs  Act 
("PRIME"  or  "the  Act"),  created  by  Title 
Vn  of  the  Gramm-Leach-BUley  Act, 
enacted  November  12, 1999.  This  rule 
sets  forth  the  Act's  grant  requirements 
for  qualified  Microenterprise 
Development  Organizations  ("MDOs") 
to:  train  and  provide  technical 
assistance  to  disadvantaged 
microentrepreneurs;  build  MDO's 
capacity  to  give  disadvantaged 
microentrepreneurs  such  training  and 
technical  assistance;  research  and 
develop  best  practices  for  training  and 
technical  assistance  programs  for 
disadvantaged  microentrepreneurs,  and 
perform  such  other  activities  as  the 
Administrator  or  designee  determines 
are  consistent  with  the  Act. 

PRIME  grants  will  enable  MDOs  to 
reach  more  disadvantaged 
microentrepreneurs  with  training  and 
technical  assistance,  which  wiU  make  a 
difference  in  their  ability  to  start,  grow, 
and  sustain  microenterprises  in 
economically  distressed,  high 
unemployment  areas.  SEA  wiU  award  a 
minimum  of  75  percent  of  available 
funds  to  MDOs  to  use  for  training  and 
technical  assistance  to  disadvantaged 
microentrepreneius.  At  a  minimum, 
another  15  percent  will  be  used  to  build 
MDOs'  capacity  to  give  more  training 
and  technical  assistance.  SEA  will  use 
the  remaining  funds  to  make  grants  for 
research  and  development  on  best 
practices  or  other  purposes  to  improve 
MDOs'  services  to  PRIME'S  ultimate 
beneficiaries — disadvantaged 
microentrepreneurs . 

DATES:  This  rule  is  effective  on  June  28, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jody 
Raskind,  Chief,  Microenterprise 
Development  Branch,  202-205-6497. 
SUPPLEMENTARY  INFORMATION: 


Introduction 

Congress  recognized  that  many 
disadvantaged  microentrepreneurs  lack 
sufficient  training  and  education  to  gain 
access  to  capital  and  to  conduct  other 
activities  necessary  to  establish, 
maintain,  and  expand  their  businesses. 
It  enacted  the  Program  for  Investment  in 
Microentrepreneurs  Act  ("PRIME"  or 
"the  Act")  to  augment  training  and 
technical  assistance  under  the  Small 
Business  Act  and  other  legislation. 
PRIME  grants  to  qualified 
Microenterprise  Development 
Organizations  ("MDOs")  will  help  meet 
training  and  technical  assistance  needs 
for  disadvantaged  microentrepreneiurs, 
thereby  encoiuaging  entrepreneurship 
and  capital  formation  at  the  community 
level. 

The  congressional  mandate  to  provide 
cognitive  support  to  the  target  market 
through  the  Act  is  recognition  that  many 
low  income  and  very  low-income 
entrepreneurs  need  training  and 
technical  assistance  to  start,  operate, 
strengthen,  or  expand  their  businesses. 
In  order  to  achieve  measiuable  success, 
technical  assistance  providers  must  be 
accessible,  consistent  and  committed  to 
the  entrepreneur's  progress  over 
extended  periods  of  time.  The 
competency  and  capacity  of  these 
providers  must  also  be  measured. 
Research  into  the  outcomes  of  support, 
its  long-term  effect,  and  how  best  to 
continue  assistance  is  essential  in 
determining  the  value  of  support  over 
the  long  run. 

The  U.S.  Department  of  Commerce's 
Characteristics  of  Business  Ownership 
shows  that  in  1987,  approximately  17 
percent  (2.3  million)  of  businesses  in 
the  United  States  were  operated  by  low- 
income  and  very  low-income 
microentrepreneurs.  Since  then  a 
variety  of  economic  developments, 
including  corporate  downsizing, 
declining  availability  of  lower  skilled 
manufacttuing  jobs  and  expanded 
opportunities  in  the  technology  field, 
have  combined  to  make  microenterprise 
an  increasingly  more  viable  option  in 
the  U.S.  economy. 

The  Aspen  Institute  estimated  that 
during  1997  microlenders  nationwide 
provided  business  assistance  to  172,000 
microentrepreneurs,  a  mere  fraction  of 
low-  and  very-low  income  individuals 
involved  in  microenterprise.  The 
Institute  further  estimated  that  of  that 
number,  about  57,000  actively  pursued 
and  benefited  from  sustained  business- 
based  training  and  technical  assistance. 
Of  those,  approximately  6,000  received 
loans. 

One  of  the  major  constraints  is  the 
cost  of  providing  this  training  and 


technical  assistance.  Ciurent  private 
sector  sources  simply  are  not  meeting 
the  need.  The  Act,  therefore,  focuses  on 
expanding  the  cultivation,  support  and 
motivation  of  these  low-  and  very-low 
income  microentrepreneurs.  It  will  also 
help  build  the  capacity  of  the 
microenterprise  industry  in  order  to 
deliver  vital  services  to  a  much  greater 
segment  of  the  2.3  million  or  more  low 
income  and  very  low  income 
microentrepreneius.  One  of  the  goals  of 
the  PRIME  program  is  to  be  a  resource 
for  MDOs  as  they  grow  and  develop  and 
ultimately  become  self-sustaining. 

The  Act  authorizes  the  U.S.  Small 
Business  Administration  ("SBA")  to 
make  grants  to  "qualified  organizations" 
to  fund  training  and  technical  assistance 
for  disadvantaged  microentrepreneurs. 
It  also  authorizes  SEA  to  make  grants  to 
increase  the  training  and  technical 
assistance  capacities  of  MDOs.  Further, 
it  authorizes  funding  for  grants  for 
research  and  development,  and  other 
undertakings  deemed  by  the 
Administrator  or  designee  to  be 
consistent  with  the  ptuposes  of  the  Act. 
The  PRIME  program  requires  that  grants 
made  by  SEA  be  matched  by  grantees 
fi'om  non-Federal  sources.  "These 
regulations  set  up  four  categories  of 
Technical  Assistance  Grants  targeted  to 
these  purposes. 

Grants  made  either  for  the  purpose  of 
providing  technical  assistance  to 
disadvantaged  microentrepreneiu-s  or    • 
for  capacity  building  purposes  initially 
will  be  awarded,  on  a  competitive  basis, 
in  amounts  not  less  than  $50,000.  Such 
grants  may  be  renewable,  annually,  for 
up  to  foiu  additional  years.  Renewal  of 
an  existing  grant  will  take  place  at  the 
discretion  of  the  SBA  and  will  be  based 
on  the  availability  of  funds  and  the 
individual  grantee's  performance  in 
terms  of  goals  met,  milestones  achieved, 
and  demonstrated  results. 

Grants  for  research  and  development 
will  also  be  awarded  on  a  competitive 
basis,  though  not  subject  to  a  minimiun 
award.  These  grants  may  also  be 
renewed  based  on  the  appropriateness 
of  extended  funding  periods, 
availability  of  funds,  and  appropriation 
and  performance. 

PRIME  will  be  implemented  with  a 
clear  focus  on  the  applicants'  abilities  to 
meet  the  purposes  of  the  Act. 
Accountability  and  outcomes  will  be  an 
ongoing  consideration  during  the  grant 
period.  Applicants  for  funding  for 
technical  assistance  to  disadvantaged 
microentrepreneurs  will  be  evaluated 
based  on  such  items  as  technical 
capabilities;  market  penetration 
potential;  ability  to  meet  stated  goals; 
historical  performance;  key  personnel; 
resource  management;  community 
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bartnering  and  collaboration  with  state 
and  local  entities;  accountability  for 
loutcomes;  program  sustainability;  and 
ireplicability  of  program  design. 
Applicants  for  funding  as  capacity 
h)uilders  will  be  similarly  evaluated. 
jContinued  performance  of  these  two 
groups  will  be  measured  in  terms  of 
such  items  as  number  of  clients  served; 
range  and  quality  of  service;  niunber  of 
businesses  started,  stabilized,  expanded, 
iand/or  funded;  number  of  jobs  created; 
business  survival  rates;  capital 
iformation;  and  non-business  outcomes 
{such  as  wage  employment. 

On  October  10,  2000,  SEA  published 
the  proposed  rule  for  the  PRIME 
{program  in  the  Federal  Register  (65  FR 
i60256).  SBA  received  13  timely 
comments  in  response  to  the  proposed 
rule.  What  follows  is  a  siunmary  of  the 
comments  received  and  the  actions 
taken  in  response  to  those  comments. 

Review  of  Comments 

SBA  received  3  comments  on  §  119.2, 
which  sets  forth  definitions  foimd  in  the 
Act  and  further  defines  terms  not 
included  in  the  Act.  Two  of  the 
commenters  expressed  an  interest  in 
having  the  definition  of  "training  and 
technical  assistance"  clarified  to  convey 
that  the  examples  of  training  and 
technical  assistance  which  SBA 
included  in  the  proposed  rule  are  not 
conclusive.  SBA  adopted  this  comment 
by  adding  the  language,  "such  as,  but 
not  limited  to,"  before  the  specific 
examples.  One  of  the  above  mentioned 
commenters  also  requested  that  the 
definition  of  training  and  technical 
j  assistance  include,  "services  which  may 
I  address  additional  barriers  to  success 
I  that  low  and  very  low  income 
entrepreneius  may  face."  Although  SBA 
can  appreciate  what  this  commenter  is 
trying  to  accomplish  with  the 
recommended  language,  SEA  has 
decided  not  to  include  such  language 
until  we  can  more  clearly  identify 
existing  barriers.  The  PRIME  program  is 
a  new  initiative  and  the  legislation 
enacting  the  program  specifically 
defines  "training  and  technical 
assistance."  As  the  program  develops, 
£md  as  we  are  able  to  more  clearly 
identify  barriers,  SBA  will  consider 
expanding  the  definition  of  training  and 
technical  assistance  in  line  with  the 
statutory  purpose  of  the  PRIME 
program. 

The  third  commenter  on  §  119.2  asked 
that  the  definition  of  "capacity 
building"  be  expanded  to  include 
purposes  beyond  an  MDO's  ability  to 
provide  training  and  technical 
assistance  to  disadvantaged 
microentrepreneurs.  As  with  the 
definition  of  training  and  technical 


assistance,  the  definition  of  capacity 
building  is  clearly  set  forth  in  the  Act 
enacting  the  PRIME  program.  SBA 
believes  that  the  definition  of  capacity 
building,  as  it  appears  in  the  Act, 
accurately  portrays  the  intent  of 
Congress  and  the  piuposes  of  the  PRIME 
program.  Therefore,  SBA  does  not  feel 
that  it  would  be  appropriate  to  expand 
the  purposes  beyond  those  articulated 
by  Congress.  In  addition,  SBA  deleted 
the  definition  of  the  term  "emerging 
microenterprise  development 
organization  or  program"  based  upon 
comments  received  on  §  119.12,  which 
are  discussed  in  that  part  of  this 
Supplementary  Information. 

SBA  received  3  comments  in  response 
to  proposed  §  119.3,  which  lists 
organizations  eligible  to  apply  for 
PRIME  grants.  One  commenter  asked  us 
to  specify  that  Internal  Revenue  Service 
(IRS)  classified  organizations  such  as 
501(c)(3)s  are  eligible  to  apply  for 
PRIME  grants.  SEA  does  not  feel  this 
change  is  necessary.  When  addressing 
eligible  organization  within  the  rule  for 
the  PRIME  program,  SBA  has  not 
specified  any  IRS  paragraph  citations 
(e.g..  501,  509);  rather,  SBA  simply 
articulates  the  statutory  requirement 
that  the  eligible  organizations  be  non- 
profits. Organizations  such  as  501(c)(3)s 
would  satisfy  the  non-profit  language 
used  in  the  rule. 

A  second  commenter  on  §  119.3  asked 
SBA  to  include  specific  language  listing 
the  local  governments  or  agencies  of 
local  governments  eligible  for  PRIME 
grants.  SBA  did  not  adopt  this  change 
because  the  Act  authorizing  PRIME 
specifically  states  that  only  non-profit 
entities  are  eligible  organizations.  The 
Act  does  allow  for  non-profit  agencies  to 
work,  "in  conjunction  with"  local 
governments  or  agencies  of  local 
governments  however,  eligible 
organizations  themselves  consist  only  of 
non-profits. 

The  final  comment  on  §  119.3  asked 
for  clarification  that  faith  based 
organizations  are  eligible  to  apply  for 
grant  programs.  SBA  did  not  include 
any  explicit  language  to  that  effect 
because  there  is  no  explicit  statutory 
language  disqualifying  faith  based 
organizations  from  participating  in  the 
program.  SBA  will  need  to  review  each 
faith  based  organization  application  to 
determine,  on  a  case-by-case  basis, 
whether  there  are  any  constitutional 
First  Amendment  issues  presented. 

SBA  received  four  comments  on 
§  119.4,  which  lists  the  uses  for  PRIME 
grants  permitted  by  the  Act.  One 
commenter  suggested  that  we  revise  the 
rule  text  to  allow  capacity  building 
grants  to  go  directly  to  MDOs  for 
building  their  otvn  capacity.  SBA  did 


not  adopt  this  change  because  it  is 
imnecessary.  The  PRIME  program 
already  allows  for  grants  for  the 
purposes  recommended  by  the 
commenter  under  the  heading  of 
"Technical  Assistance  Grants." 
"Capacity  Building  Grants,"  on  the 
other  hand,  by  statute,  are  awarded  to 
MDOs  for  the  benefit  of  building  the 
capacity  of  other  MDOs. 

The  remaining  commenters  on  this 
section  also  asked  SEA  to  make  the 
definition  of  "training  and  technical 
assistance"  more  flexible.  SBA  fulfilled 
this  request  by  amending  the  definition 
of  training  and  technical  assistance  in 
§  119.2  to  include  the  language,  "such 
as,  but  not  limited  to"  before  the  list  of 
examples. 

SEA  received  nine  comments  on 
§  119.5,  which  lays  out  the  Act's 
parameters  for  allocating  and 
apportioning  PRIME  grant  awards.  All 
of  the  commenters  expressed  concern 
that  this  section  appears  to  require  that 
at  least  50  percent  of  each  grantee's  total 
award  amount  must  serve  "very  low 
income"  persons.  SBA  has  amended  the 
language  of  this  section  to  clarify  that 
because  the  PRIME  program  seeks  to 
reach  as  many  disadvantaged 
entrepreneurs  as  possible,  the  focus  of 
§  119.5  is  on  the  number  and  the  quality 
of  the  grants  reaching  the  disadvantaged 
entrepreneurs,  not  the  amount  of  the 
grants.  The  section  conveys  that  at  least 
50  percent  of  the  total  number  of  grants 
awarded  under  the  PRIME  program,  as 
a  whole,  must  serve  "very  low  income" 
persons. 

SEA  did  not  receive  any  comments  in 
response  to  proposed  §  119.6,  which 
stated  that  awards  for  training  and 
technical  assistance  will  not  be  less  than 
$50,000.  However,  SEA  amended  this 
section  to  conform  with  the  change 
made  to  §  119.7  (How  long  and  in  what 
amounts  will  grant  funding  be  available 
to  a  single  grantee?)(See  below).  In  this 
final  rule,  the  minimum  award  for 
training  and  technical  assistance  and 
capacity  building  grants  will  be  not  less 
than  $50,000  diuing  the  initial  year  of 
the  grant. 

SBA  received  a  total  of  9  comments 
on  §  119.7,  which  explains  for  how  long 
and  in  what  amounts  grant  funding  will 
be  available  to  a  single  grantee.  All  of 
the  commenters  were  opposed  to 
declining  award  amounts  in  the  option 
years.  SBA  understands  the  commenters 
concerns  however,  we  have  maintained 
a  "step  down"  approach  to  the  award 
amounts  for  the  option  years.  SBA 
believes  that  this  step  down  approach 
will  allow  SBA  to  accommodate  new 
grantees  every  year  while  providing 
existing  grantees  with  enough  funding 
to  pursue  their  plans.  Therefore,  the 
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section  provides  that  for  Technical 
Assistance  and  Capacity  Building 
Grants,  after  the  initial  grant,  grant 
awards  for  following  option  years  will 
be  in  amounts  not  to  exceed  67  percent 
of  the  initial  grant  amount.  SBA  did  not 
treat  Research  and  Development  Grants 
and  Discretionary  Grants  similarly.  SBA 
believes  that  these  grants,  by  their  very 
nature,  require  more  flexibility.  Often 
projects,  such  as  research  projects,  are 
more  unpredictable  in  terms  of  when 
milestones  will  be  achieved  and  what 
direction  the  research  will  take  upon 
attainment  of  each  milestone.  Therefore, 
for  these  types  of  grants,  after  making 
the  initial  grant,  option  year  grant 
awards  will  be  approved  at  SBA's 
discretion. 

In  addition,  to  address  the  concerns 
raised  by  these  comments,  SBA  made 
two  other  changes  to  §  119.7.  First,  SBA 
modified  the  language  of  subsection  (a) 
to  clarify  the  discussion  of  option  year 
funding.  Secondly,  SBA  added  a  new 
subsection  (d)  to  clarify  that  grantees  in 
the  final  year  of  a  project  may  request 
a  one-time  extension  for  up  to  12 
months  under  0MB  Circular  A-110, 
paragraph  .25(e)(2).  The  pvupose  of  this 
revision  is  to  place  grantees  on  notice 
that  extensions  may  be  requested  under 
the  PRIME  Program. 

SBA  also  made  one  other  amendment 
to  §  119.7  in  an  effort  to  clarify  the 
language  of  the  section.  We  have 
amended  the  heading  to  read,  "How 
long  and  in  what  amounts  will  grant 
funding  be  available  to  a  single 
grantee?"  (Emphasis  added).  This 
heading  more  accurately  describes  the 
content  of  the  text,  which  follows  the 
heading. 

SBA  received  only  one  comment  on 
§  119.8,  which  sets  forth  the  matching 
requirements  for  grantees.  The 
conunenter  was  concerned  that  a 
request  for  a  waiver  from  the  matching 
requirements  would  count  against  them. 
In  an  effort  to  confirm  that  this  is  not 
the  case,  SBA  amended  some  of  the 
language  within  paragraph  (c)  and  (d) 
and  added  new  paragraphs  (e)  and  (f). 
SBA's  intent  wiUiin  this  section  is  to 
convey  that  a  request  for  a  waiver 
should  be  made  sincerely  and  only 
when  absolutely  necessary.  Obviously, 
SBA  wants  to  avoid  issuing  unnecessary 
waivers  in  order  to  ensure  that  program 
funds  will  be  utilized  in  the  most  far- 
reaching  manner  possible.  SBA  will  first 
evaluate  applications  based  on  merit 
alone  and  will  rank  order  these 
applications  accordingly.  Once  SBA 
completes  this  ranking,  we  will  review 
the  applications  for  waiver  requests  and 
will  grant  waiver  requests  in  the  same 
rank  order  until  waiver  request 
authority  has  been  expended.  If,  when 


following  the  rank  order,  SBA  comes  to 
an  application  that  requests  a  waiver  but 
all  waiver  authority  has  already  been 
granted.  SBA  has  no  option  but  to  deny 
the  waiver  request  and  will  therefore  be 
forced  to  similarly  deny  the  otherwise 
meritorious  grant  proposal.  If  such  a 
situation  occiu's,  such  an  applicant  will 
not  be  able  to  suddenly  turn  around, 
come  back  to  SBA  stating  that  they  have 
the  required  match  amount  and  hope  to 
receive  a  grant  award.  Accordingly,  as 
we  have  stated,  waiver  requests  should 
be  made  only  when  necessary. 

SBA  received  two  conunents  in 
response  to  §  119.10,  which  restates  the 
Act's  requirement  that  SBA  not  prefer 
SBA  Microloan  Program  participants 
under  §  7(m)  of  the  Small  Business  Act 
over  non-participants  or  former 
participants  in  that  program.  Both 
comments  supported  this  position 
therefore,  the  section  remains  as  it  was 
proposed. 

SBA  received  three  comments  in 
response  to  §  119.11,  which  sets  forth 
the  information  that  will  be  requested  in 
an  application  for  funding  under 
PRIME.  All  three  comments  suggested 
that  the  application  is  too  long.  These 
comments  do  not  affect  the  regulation 
text  of  this  section  however,  SBA  wants 
to  remind  potential  applicants  that  the 
application  contains  both  instructions 
and  requests  for  information.  Not  every 
page  of  the  application  contains  a 
request  for  information.  Of  course,  as 
the  PRIME  program  progresses,  SBA 
will  look  for  opportunities  to  streamline 
the  application  itself. 

SBA  received  six  comments  on 
§  119.12,  which  sets  forth  the  criteria 
that  SBA  will  use  to  evaluate  grant 
applications.  All  six  commenters 
indicated  that  SBA  did  not  give  enough 
weight  to  the  past  experience  of  the 
qualified  organizations  delivering 
technical  assistance  to  disadvantaged 
entrepreneurs.  After  receiving  these 
comments  (which  came  irom  almost  50 
percent  of  the  total  number  of 
conunenters),  SBA  decided  to  increase 
the  weight  given  to  past  experience. 
Since  issuing  the  proposed  rule,  and 
upon  review  of  comments,  SBA  more 
firmly  believes  that  an  organization's 
ability  to  accomplish  the  objectives  of 
the  PRIME  program  may  best  be 
demonstrated  by  its  prior  experience 
and  success  in  serving  disadvantaged 
entrepreneurs.  Also,  based  on  these 
comments,  SBA  decided  to  eliminate 
the  provision  in  proposed  §  119.12(a)(1). 
The  proposed  provision  would  require 
two  separate  competitions  for  Technical 
Assistance  Grants.  One  competition  for 
microenterprise  development 
organizations  that  had  been  in  operation 
for  four  years  or  less  and  one 


competition  for  microenterprise 
development  organizations  that  had 
been  in  operation  for  more  than  four 
years.  SBA  believes  that  the  adjustments 
to  the  past  experience  weighting  makes 
two  competitions  lumecessary. 

SBA  received  a  total  of  5  comments 
on  §§119.16, 119.17,  both  of  which 
address  the  reporting,  record  keeping, 
and  related  requirements  of  the  PRIME 
program.  All  of  the  commenters  were 
opposed  to  the  quarterly  reporting 
requirement  and  two  of  the  commenters 
felt  that  the  information  being  requested 
was  uiu^alistic  or  excessive.  In  drafting 
these  sections,  SBA  had  to  take  into 
account  the  requirements  found  within 
§  115  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Riegle  Act) 
(12  U.S.C.  4714)  as  required  by  the  Act 
authorizing  PRIME  and  the  applicable 
circulars  issued  by  the  Office  and 
Management  and  Budget  (OMB).  These 
directives,  along  vdth  SBA's  experience 
and  the  commenters'  concerns,  lead  us 
to  amend  this  section  to  allow  for.  in  the 
case  of  Technical  Assistance  and 
Capacity  Building  Grants,  quarterly 
reporting  during  the  first  two  years. 
Thereafter,  the  grantees  may  request  that 
SBA  reduce  the  frequency  of  reports. 
For  recipients  of  Research  and 
Development  Grants,  reports  will  be 
required  in  accordance  with  agreed 
upon  milestones.  For  Discretionary 
Grants,  reports  will  be  required  as 
appropriate  for  the  project,  or  on  a 
schedule  similar  to  that  provided  for 
Technical  Assistance  and  Capacity 
Building  Grant  recipients. 

Compliance  With  Executive  Order 
12866, 12988  and  13132,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-12,  and  the 
Paperwork  Reduction  Act,  44  U.S.C. 
Ch.  35 

The  Office  of  Management  and  Budget 
("OMB")  reviewed  this  rule  as  a 
"significant"  regulatory  action  under 
Executive  Order  12866. 

SBA  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Congress  has 
limited  the  funding  level  for  this 
program  therefore,  it  can  only  affect  a 
limited  number  of  small  businesses 
through  making  grants  to  specifically 
defined  organizations. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
part  119  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C.  Ch. 
35,  and  has  assigned  OMB  control 
number  3245-0329.  Information 
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collected  includes  application 
information  submitted  by  applicants  in 
response  to  the  Program 
Announcements,  as  provided  in 
§§  119.9  and  119.11,  and  reporting, 
recordkeeping  and  related  requirements 
related  to  a  grant  award,  as  provided  in 
§119.16.  The  required  information  will 
be  used  to  evaluate  applicants  for 
PRIME  grant  awards  and  to  monitor  the 
financial  and  performance  aspects  of  the 
awards  once  they  are  made.  SBA 
estimates  that  it  will  take  80  hours  to 
respond  to  the  program  announcements 
and  to  perform  quarterly  reporting  and 
recordkeeping  requirements.  SBA 
estimates  500  applicants,  resulting  in  an 
annual  hour  biu"den  of  40,000  hovus  for 
the  PRIME  Program.  SBA  received  only 
two  comments  on  the  proposed 
application  packages  suggesting  that  the 
applications  were  too  long.  SBA 
responded  to  these  comments  earlier  in 
the  preamble  to  this  rule  when 
addressing  the  comments  made  on 
§  119.11.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  associated  with  this  collection 
information  is  3245-0329. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
final  rule  has  no  federalism  implications 
because  the  legislation  authorizing  it 
provides  grants  to  private,  non-profit 
organizations  working  directly  with 
disadvantaged  entrepreneurs. 

For  purposes  of  Executive  Order 
12988,  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  3  of  that  Order. 

List  of  Subiects  in  13  CFR  Part  119 

Grant  programs — Business,  Small 
business. 

For  the  reasons  stated  in  the 
preamble,  SBA  adds  13  CFR  part  119,  as 
follows: 

PART  1 19— PROGRAM  FOR 
INVESTMENT  IN 

MICROENTREPRENEURS  ("PRIME" 
OR  "THE  ACT") 

06C. 

119.1  What  is  the  Program  for  Investment  in 
Microentreprenuers  ("PRIME"  or  "the 
Act")? 

119.2  Defmitions. 

119.3  What  types  of  organizations  are 
eligible  for  PRIME  grants? 

119.4  What  services  or  activities  must 
PRIME  grant  hmds  be  used  for? 

119.5  How  are  PRIME  grant  awards 
allocated? 

119.6  What  are  the  minimum  and 
maximum  amounts  for  an  award? 


119.7  How  long  and  for  what  amounts  will 
grant  funding  be  available  to  a  single 
grantee? 

119.8  Are  there  matching  requirements  for 
grantees? 

119.9  How  will  a  qualiFied  organization 
apply  for  PRIME  grant  awards? 

119.10  Will  SBA  give  preferential 
consideration  to  other  SBA  program 
participants? 

119.11  What  information  will  be  requested 
in  an  application  under  the  PRIME 
program? 

119.12  What  criteria  will  SBA  use  to 
evaluate  applications  for  funding  under 
the  PRIME  program? 

119.13  How  will  an  applicant  make  a 
subgrant? 

119.14  Are  there  limitations  regarding  the 
use  of  program  income? 

1 19.15  If  a  grantee  is  unable  to  spend  the 
entire  amount  allotted  for  a  single  fiscal 
year,  can  the  funds  be  carried  over  to  the 
next  year? 

119.16  What  are  the  reporting,  record 
keeping,  and  related  requirements  for 
grantees? 

119.17  What  types  of  oversight  will  SBA 
provide  to  grantees? 

119.18  What  are  the  restrictions  against 
lobbying? 

119.19  Is  fundraising  an  allowable  expense 
under  the  PRIME  program? 

119.20  Should  grantees  and  subgrantees 
raise  conflict  of  interest  matters  with 
SBA? 

Authority:  15  U.S.C.  634(b)(6)  and  Pub.  L. 
106-102. 

§  1 1 9.1    What  is  the  Program  for 
Investment  in  Microentrepreneurs  ("PRIME" 
or  "the  Act")? 

PRIME  authorizes  SBA  to  make  grants 
to  "qualified  organizations"  to  fund 
training  and  technical  assistance  for 
disadvantaged  entrepreneurs,  build 
these  organizations'  own  capacity  to 
give  training  and  technical  assistance, 
fund  research  and  development  of  "best 
practices"  in  microenterprise 
development  and  technical  assistance 
programs  for  disadvantaged 
microentrepreneurs,  and  to  fund  other 
undertakings  the  Administrator  or 
designee  deems  consistent  with  these 
purposes. 

§119.2    Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

Capacity  Building  Grant  means  a 
grant  made  under  the  Act  identified 
under  §  119.4(b). 

Capacity  building  services  means 
services  provided  to  an  organization  or 
program  that  is  currently,  or  is 
developing  as,  a  microenterprise 
development  organization  or  program, 
for  the  piupose  of  enhancing  its  ability 
to  provide  training  and  technical 
assistance  to  disadvantaged 
microentrepreneurs . 


Collaborative  means  two  or  more 
nonprofit  entities  that  agree  to  act 
jointly  as  a  qualified  organization  under 
this  part. 

Developer  means  a  person  interested 
in  starting  or  acquiring  a 
microenterprise. 

Disadvantaged  entrepreneur,  or 
disadvantaged  microentrepreneur, 
means  the  owner,  majority  owner,  or 
developer,  of  a  microenterprise  who  is 
also — 

(1)  A  low-income  person; 

(2)  A  very  low-income  person:  or 

(3)  An  entrepreneur  who  lacks 
adequate  access  to  capital  or  other 
resources  essential  for  business  success, 
or  is  economically  disadvantaged,  as 
defined  in  this  part. 

Discretionary  Grant  means  a  grant 
made  under  the  Act  identified  under 
§  119.4(d). 

Economically  disadvantaged 
entrepreneur,  or  economically 
disadvantaged  microentrepreneur, 
means  an  owner,  majority  owner,  or 
developer  of  a  microenterprise  whose 
ability  to  compete  in  the  tree  enterprise 
system  has  been  impaired  due  to 
diminished  capital  and  credit 
opportimities  as  compared  to  others  in 
the  industry  such  that  his  or  her 
ownership  of  a  small  business  would 
help  to  qualify  the  small  business  for 
assistance  under  section  7(j)  or  section 
8(a)  programs  of  the  Small  Business  Act. 

Grantee  means  a  recipient  of  a  grant 
under  the  Act. 

Group  has  the  same  meaning  as 
"collaborative"  as  defined  in  this 
section. 

Indian  tribe  means  any  Indian  tribe, 
band,  pueblo,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village  or  regional  or 
village  corporation,  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  which  is 
recognized  as  eligible  for  the  special 
programs  and  services  the  United  States 
provides  to  Indians  because  of  their 
status  as  Indians. 

Indian  tribe  jurisdiction  means  Indian 
country,  as  defined  in  18  U.S.C.  1151, 
and  any  other  lands,  title  to  which  is 
either  held  by  the  United  States  in  trust 
for  the  benefit  of  any  Indian  tribe  or 
individual  or  held  by  any  tribe  or 
individual  subject  to  a  restriction  by  the 
United  States  against  alienation,  and 
any  land  held  by  Alaska  Native  groups, 
regional  corporations,  and  village 
corporations,  as  defined  in  or 
established  imder  the  Alaska  Native 
Claims  Settlement  Act,  public  domain 
Indian  allotments,  and  former  Indian 
reservations  in  the  State  of  Oklahoma. 

Intermediary  means  a  private, 
nonprofit  entity  serving  or  seeking  to 
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serve  microenterprise  development 
organizations  or  programs  identified 
under  §119.3. 

Large  microetiterprise  development 
organization  or  program  means  a 
microenterprise  development 
organization  or  program  with  10  or  more 
full  time  employees  or  equivalents, 
including  its  executive  director,  as  of 
the  date  it  files  its  application  with  SBA 
for  a  PRIME  grant. 

Local  community  means  an 
identifiable  area  and  population 
constituting  a  political  subdivision  of  a 
state. 

Low-income  person  means  a  person 
having  an  income,  adjusted  for  family 
size,  of  not  more  than — 

(1)  For  metropolitan  areas,  80  percent 
of  the  median  income;  and 

(2)  For  non-metropolitan  areas,  the 
greater  of — 

(i)  80  percent  of  the  area  median 
income;  or 

(ii)  80  percent  of  the  statewide  non- 
metropolitan  area  median  income. 

Microenterprise  means  a  sole 
proprietorship,  partnership  or 
corporation  that — 

(1)  Has  fewer  than  5  employees, 
including  the  owner;  and 

(2)  Generally  lacks  access  to 
conventional  loans,  equity,  or  other 
banking  services. 

Microenterprise  development 
organization  or  program  means  a 
nonprofit  entity,  or  a  program 
administered  by  such  an  entity, 
including  conununity  development 
corporations  or  other  nonprofit 
development  organizations  and  social 
service  organizations,  that  provides 
services  to  disadvantaged 
microentrepreneurs. 

Qualified  organization  means  an 
organization  eligible  for  a  PRIME  grant 
identified  imder  §  119.3. 

Research  and  Development  Grant 
means  a  grant  made  under  the  Act 
identified  under  §  119.4(c). 

Severe  constraints  on  available 
sources  of  matching  funds  means  the 
documented  inability  of  a  qualified 
organization  applying  for  a  PRIME  grant 
to  raise  matching  funds  or  in-kind 
resources  from  non-Federal  sources 
during  the  2  years  immediately  prior  to 
the  date  of  its  application  because  of  a 
lack  of  or  increased  scarcity  of  monetary 
or  in-kind  resources  from  potential  non- 
Federal  soinces. 

Small  microenterprise  development 
organization  or  program  means  a 
microenterprise  development 
organization  or  program  with  less  than 
10  full  time  employees  or  equivalents, 
including  its  executive  director,  as  of 
the  date  it  files  its  application  with  SBA 
for  a  PRIME  grant. 


Technical  Assistance  Grant  means  a 
grant  made  under  the  Act  identified 
under  §  119.4(a). 

Training  and  technical  assistance 
means  services  and  support  provided  to 
disadvantaged  entrepreneurs,  such  as, 
but  not  limited  to,  assistance  intended 
to  enhance  business  planning, 
marketing,  management,  financial 
management  skills,  business  operations, 
or  assistance  for  the  piupose  of 
increasing  access  to  loans  and  other 
financial  services. 

Very  low-income  person  means 
having  an  income  adjusted  for  family 
size  of  not  more  than  150  percent  of  the 
poverty  line,  as  defined  in  section 
673(2)  of  the  Conununity  Services  Block 
Grant  Act,  42  U.S.C.  9902(2),  including 
any  revision  requfred  by  that  section, 

§  11 9.3    What  types  of  organizations  are 
eligible  for  PRIME  grants? 

An  organization  eligible  for  a  PRIME 
grant  ("qualified  organization")  is  one 
that  is: 

(a)  A  microenterprise  development 
organization  or  program  as  defined  in 
§  119.2(q)  (or  a  group  or  collaborative 
thereof)  that  has  a  demonstrated  record 
of  delivering  microenterprise  services  to 
disadvantaged  microentrepreneurs; 

(b)  An  intermediary,  as  defined  in 
§lig'.2(l); 

(c)  A  microenterprise  development 
organization  or  program  as  defined  in 
§  119.2(q)  that  is  accountable  to  a  local 
commimity,  working  with  a  State  or 
local  government  or  Indian  tribe;  or 

(d)  An  Indian  tribe  acting  on  its  own, 
if  the  Indian  tribe  can  certify  that  no 
private  organization  or  program  referred 
to  in  paragraphs  (a),  (b)  and  (c)  of  this 
section  exists  within  its  jurisdiction. 

§  1 1 9.4    What  services  or  activities  must 
PRIME  grant  funds  be  used  for? 

A  recipient  of  a  PRIME  grant 
("grantee")  must  use  PRIME  grants  to- 
la) Provide  training  and  technical 
assistance  to  disadvantaged 
microentrepreneurs  ("Technical 
Assistance  Grant"); 

(b)  Provide  training  and  capacity 
building  services  to  microenterprise 
development  organizations  and 
programs  to  assist  them  to  develop 
microenterprise  training  and  services 
("Capacity  Building  Grant"); 

(c)  Aid  in  researching  and  developing 
the  best  practices  in  the  field  of 
microenterprise  development  and 
technical  assistance  programs  for 
disadvantaged  microentrepreneurs 
("Research  and  Development  Grant");  or 

(d)  Conduct  such  other  activities  as 
the  Administrator  or  designee 
determines  to  be  consistent  with  the 
purposes  of  the  Act  ("Discretionary 
Grant"). 


§  1 1 9.5    How  are  PRIME  grant  awards 
allocated? 

(a)  At  least  50  percent  of  the  number 
of  grant  awards  made  under  this  part 
will  be  awarded  to  qualified 
organizations  that  benefit  very  low- 
income  persons,  including  those 
residing  on  Indian  reservations.  In 
general,  SBA  will  make  grant  award 
decisions  to  serve  diverse  populations 
by  including  as  recipients  both  large 
and  small  microenterprise  development 
organizations,  and  organizations  serving 
urban,  rural,  and  Indian  tribal 
communities. 

(b)  SBA  will  allocate  the  funding 
available  for  awards  as  follows: 

(1)  A  minimum  of  75  percent  for 
Technical  Assistance  Grants; 

(2)  A  minimum  of  15  percent  for 
Capacity  Building  Grants;  and 

(3)  The  remaining  10  percent  or  less 
may  be  allocated  by  SBA,  in  its  sole 
discretion  to  be  used  for: 

(i)  Research  and  Development  Grants; 
or 
(ii)  Discretionary  Grants. 

§  1 1 9.6    What  are  the  minimum  and 
maximum  amounts  for  an  award? 

(a)  The  minimum  grant  award  for 
Technical  Assistance  and  Capacity 
Building  Grants  will  be  $50,000  during 
the  first  year  of  the  award,  subject  to  the 
availability  of  funds. 

(b)  There  is  no  minimum  grant  award 
for  Research  and  Development  or 
Discretionary  Grants. 

(c)  The  maximum  amount  that  an 
individual  grant  recipient  may  receive 
in  any  fiscal  year  from  a  single  award 
or  multiple  awards,  under  any  of  the 
purposes  of  the  program,  may  not 
exceed  $250,000  or  10  percent  of  the 
total  grant  funds  available  for  award  in 
that  fiscal  year,  whichever  is  less. 

§119.7    How  long  and  in  what  amounts  will 
grant  funding  be  available  to  a  single 
grantee? 

(a)  Generally,  the  funding  period  for 
a  PRIME  grant  will  be  one  year.  Subject 
to  availability  of  funds  and  continuing 
authorization,  funding  may  be  available 
on  an  annual  basis  allowing  for  the 
initial  grant  plus  up  to  four  option 
years,  for  a  project  period  of  up  to  five 
years.  Decisions  regarding  option  year 
awards  and  the  funding  levels  of  these 
awards  will  depend  upon  availability  of 
funding  and  the  grantee's  performance 
as  measured  against  project  objectives 
and  milestones.  A  grantee  that  enters 
into  a  cooperative  agreement  must 
submit  a  separate  application  to  have 
the  support  continued  for  each 
subsequent  year.  In  all  cases, 
continuation  awards  require  a 
determination  by  SBA  that  continued 
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imding  is  in  the  best  interest  of  the 
Federal  government.  Neither  the 
approval  of  any  application  nor  the 
Bntering  into  of  any  cooperative 
agreement  commits  or  obligates  the 
Federal  Government  in  any  way  to  make 
any  additional,  supplemental, 
continuation  or  other  award  with 
respect  to  any  grantee. 

Cb)  For  Technical  Assistance  and 
Capacity  Building  Grants,  after  a  grantee 
receives  an  initial  grant,  funding  for  any 
option  year(s)  must  be  no  more  than  67 
percent  of  the  initial  grant  amount. 

(c)  For  Research  and  Development 
and  Discretionary  Grants,  after  a  grantee 
receives  an  initial  grant,  funding  for  any 
option  year(s)  will  be  approved  at  the 
discretion  of  the  SBA. 

(d)  In  the  final  year  of  a  project, 
grantees  may  apply  to  extend  the 
expiration  date  of  a  grant  if  additional 
time  beyond  the  established  expiration 
date  is  required  to  assure  adequate 
completion  of  the  original  scope  of  work 
within  the  funds  already  made 
available.  For  this  piu-pose,  the  grantee 
may  make  an  extension  request  for  a 
one-time,  no-cost  extension,  not  to 
exceed  12  months,  prior  to  the 
established  expiration  date.  Written 
notification  of  such  an  extension,  with 
the  supporting  reasons,  must  be 
received  by  the  SBA  Grant  Officer  at 
least  60  days  prior  to  the  expiration  of 
the  award.  SBA  reserves  the  right  to 
disapprove  the  extension  if  the 
requirements  set  forth  in  OMB  Circular 
A-110,  paragraph  .25(e)(2)  are  not  met 
or  if  the  extension  is  not  in  the  best 
interests  of  SBA. 

f  1 19.8    Are  ttiere  matching  requirements 
for  grantees? 

Applicants  and  grantees  must  match 
SBA  funding  as  follows: 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  applicants  and 
grantees  must  match  Federal  assistance 
with  funds  from  sources  other  than  the 
Federal  Government  in  an  amount  not 
less  than  50  percent  of  the  grant  amount 
awarded  each  year.  Sources  such  as 
fees,  grants,  gifts,  income  from  loan 
sources,  and  in-kind  resources  of  a  grant 
recipient  from  non-Federal  public  or 
private  sources  may  be  used  to  comply 
with  the  matching  funds  requirement; 

(b)  Grantees  receiving  funds  in  option 
years  as  described  in  §  119.7(b)  through 
(c)  are  subject  to  the  matching 
requirements  of  this  section. 

(c)  Applicants  or  grantees  with  severe 
constraints  on  available  sources  of 
matching  funds  may  request  that  the 
Administrator  or  designee  reduce  or 
eliminate  the  matching  requirements. 
Any  reductions  or  eliminations  must 
not  exceed  10  percent  of  the  aggregate 


of  all  PRIME  grant  funds  made  available 
by  SBA  in  any  fiscal  year.  By  requesting 
a  waiver,  the  applicant  is  implying  that, 
but  for  the  waiver,  the  proposed 
programming  will  not  be  possible  at  the 
levels  requested. 

(d)  An  applicant  may  request  a  waiver 
of  the  matching  fund  requirement  by 
submitting  a  written  request  with  its 
application  for  funding.  The  request 
must  justify,  and  evidence,  the  need  for 
a  waiver.  As  evidence,  the  request  must 
include,  but  is  not  limited  to: 

(1)  The  cause  and  extent  of  the 
constraints  on  the  historical  and 
projected  ability  to  raise  matching  funds 
as  demonstrated  by  financial  statements 
and  letters  of  rejection  from  previous 
funders  and  potential  new  funding 
sources; 

(2)  Evidence  of  efforts  to  raise  match 
specific  to  the  subject  application, 
including  negative  responses,  and 

(3)  Based  on  those  efforts,  a  list  of  any 
matching  funds  expected  for  the  PRIME 
grant. 

(e)  Subject  to  §  119.12  (a)  through  (d), 
applications  will  be  evaluated  on  merit 
before  being  matched  with  cost 
proposals.  Any  organization  requesting 
a  waiver  of  matching  funds,  therefore, 
will  not  be  rejected  solely  on  the  basis 
of  such  a  request. 

(f)  Applications  will  be  ranked, 
within  their  respective  categories,  from 
the  most  to  least  qualified.  The  best 
qualified  applicants  in  each  category 
will  be  selected  whether  or  not  a  waiver 
is  requested  until  the  availability  of 
waivers  is  exhausted. 

§  1 19.9'   How  wilt  a  qualified  organization 
apply  for  PRIME  grant  awards? 

(a)  SBA  will  issue  Program 
Announcements  specifying  the  terms, 
conditions,  and  evaluation  criteria  for 
each  potential  set  of  awards.  Program 
Announcements  will  summarize  the 
purpose  of  the  available  funds;  will 
advise  potential  applicants  regarding 
how  to  obtain  an  application  packet; 
and  will  provide  summary  information 
regarding  deadlines  and  other 
requirements.  Program  Announcements 
may  specify  any  Hmitations,  special 
rules,  procedures,  and  restrictions  for 
available  funding. 

(b)  Applicants  may  submit 
applications  in  response  to  the  Program 
Announcements.  Each  applicant  shall 
submit  an  application  for  a  grant  in 
accordance  with  this  part  and  the 
applicable  Program  Annoimcement. 

(c)  SBA  reserves  the  right  to  consider 
at  the  same  time  multiple  applications 
from  a  single  applicant  when 
appropriate. 


§119.10  Will  SBA  give  preferential 
consideration  to  other  SBA  program 
particijsants? 

In  making  grants  under  this  part,  SBA 
will  not  give  preferential  consideration 
to  an  applicant  that  is  a  participant  in 
programs  established  imder  section  7(m) 
of  the  Small  Business  Act. 

§  1 1 9.1 1    What  information  will  be 
requested  in  an  application  under  the 
PRIME  program? 

Each  application  must  contain  the 
information  and  documentation 
specified  in  the  applicable  Program 
Announcement  including,  but  not 
limited  to,  the  following  items. 

(a)  For  applications  seeking  Technical 
Assistance  Grants: 

(1)  Identifying  information  and  core 
documentation  for  the  applicant 
including  such  items  as  the  applicant's 
articles  of  incorporation,  by-laws,  proof 
of  IRS  tax-exempt  status,  financial 
statements,  and  reference  contacts. 

(2)  A  description  of  past  and  present 
activities  and  technical  qualifications  of 
the  applicant,  including  workshops, 
programs  and  other  technical  assistance 
services,  with  specific  descriptions  of 
the  extent  to  which  such  services  have 
reached  low  and  very  low-income 
individuals,  and  the  success  rates  of 
clients. 

(3)  A  list  of  applicant's  commimity 
partnerships  and  collaborations  with 
state  and  local  entities,  and  a 
description  of  how  such  partnerships 
and  collaborations  are  serving 
microentrepreneins. 

(4)  A  description  of  the  proposed 
activity  for  which  the  applicant  will  use 
PRIME  grant  funds,  including  training 
programming  plans;  a  plan  for  outreach 
and  delivery;  applicant's  capacity  to 
provide  thorough  and  detailed  reports; 
and  a  description  of  the  applicant's 
current  data  collection  and  management 
system,  such  as  computer  hardware, 
software  and  internet  capabilities. 

(5)  In  the  event  the  applicant  is  a 
collaborative,  a  plan  for  maintaining 
internal  controls,  accountability,  and 
program  quality  control  among  the 
participants  of  the  collaborative. 

(6)  Resumes  of  the  personnel  that  will 
be  administering  and  managing  the 
proposed  activities  under  the  PRIME 
grant,  showing  knowledge  in  such  areas 
as  business  development,  business 
structures,  financial  management,  and 
business  training  and  counseling. 

(7)  A  list  of  grants  received,  and/or 
contracts  entered  into,  that  are  similar 
in  scope  to  the  subject  grant,  including 
name  of  Federal  or  other  agency 
providing  funding,  grant  or  contract 
number,  and  a  summary  of  services 
provided. 
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(b)  For  applicants  seeking  Capacity 
Building  Grants: 

(1)  See  paragraphs  {a){l),  (5),  (6)  and 
(7)  of  this  section. 

(2)  A  description  of  past  and  present 
activities  and  technical  qualifications  of 
the  applicant,  including  workshops, 
programs,  operational  services,  and 
other  technical  assistance  services,  or 
program  development  services  with 
specific  descriptions  of  the  extent  to 
which  such  services  have  improved  the 
operations  of  client  MDOs,  assisted 
client  MDOs  with  operational  issues, 
and  assisted  client  MDOs  in  reaching 
low  and  very  low-income  individuals. 

(3)  A  description  of  the  proposed 
activity  for  which  the  applicant  will  use 
PRIME  grant  funds,  including  training 
progranuning  plans,  a  plan  for  outreach 
and  delivery,  applicant's  capacity  to 
provide  thorough  and  detailed  reports;  a 
description  of  the  applicant's  current 
data  collection  and  management  system, 
such  as  computer  hardware,  software, 
and  internet  capabilities  and  a 
description  of  how  these  capabilities 
will  or  will  not  be  integrated  into  the 
training  of  MDOs. 

(c)  For  applicants  seeking  Research 
and  Development  Grants: 

(1)  See  paragraphs  (a)(1),  (6),  and  (7) 
of  this  section. 

(2)  A  research  proposal  indicating  the 
thesis,  method(s),  scope,  duration,  and 
implementation  plans  (if  any). 

(3)  A  description  of  the  expected 
effect  of  the  research  on  services  to 
disadvantaged  microentrepreneurs. 

(d)  For  applicants  seeking 
Discretionary  Grants: 

(1)  See  paragraph  (a)(1)  of  this  section. 

(2)  A  description  of  the  proposed 
activity  for  which  the  applicant  will  use 
PRIME  grant  funds,  including 
applicant's  capacity  to  provide  thorough 
and  detailed  reports,  and  a  description 
of  the  applicant's  current  data  collection 
and  management  system,  such  as 
computer  hardweire,  software  and 
internet  capabilities. 

§  11 9.1 2    What  criteria  will  SBA  use  to 
evaluate  applications  for  funding  under  the 
PRIME  program? 

During  the  first  year  for  which 
funding  is  available  for  the  PRIME 
program,  SBA  will  give  special 
consideration  to  organizations  located 
in  and  serving  areas  of,  or  with  a  history 
of  successful  outreach  to,  low-income 
and  very  low-income  persons,  to  enable 
the  PRIME  program  to  assist  those  with 
the  greatest  need  first.  SBA  will  evaluate 
applications  for  funding  in  accordance 
with  the  specific  goals  of  the  Act,  and 
as  more  fully  described  in  the  Program 
Annoimcements.  Evaluation  Criteria 
include,  but  are  not  limited  to,  the 
following: 


(a)  Applications  for  Technical 
Assistance  Grants: 

(1)  Applicants  will  compete  based  on 
expertise  and  ability  to  fulfill  the 
purposes  of  the  Act. 

(2)  SBA  will  evaluate  organizational 
structure,  financial  stability,  financial 
management  systems,  personnel 
capacity,  and  electronic  communication 
capabilities  (or  potential  for  same).  SBA 
will  also  evaluate  data  collection 
capabilities,  reporting  capacities,  and 
ability  to  account  for  performance  and 
outcome. 

(3)  SBA  will  evaluate  the  applicant's 
history  of  providing  technical  assistance 
to  low-income  and  very  low-income 
microentrepreneurs.  This  factor 
includes  patterns  of  program  growth, 
client  success,  outcomes  of  training, 
success  in  establishing  new  businesses, 
and  success  in  arranging  micro-level 
financing  when  the  client  indicates 
financing  as  a  goal. 

(4)  SBA  will  evaluate  the  applicant's 
ability  to  use  community  partnerships 
and  collaborations  with  state  and  local 
entities  to  better  serve  low-income  and 
very  low-income  microentrepreneurs. 

(b)  Applications  for  Capacity  Building 
Grants: 

(1)  SBA  will  evaluate  the  criteria  set 
forth  in  paragraph  (a)(2)  of  this  section. 

(2)  SBA  will  evaluate  the  applicant's 
history  of  providing  capacity  building 
services  to  MDOs,  as  an  indication  of 
the  organization's  understanding  of  the 
goals  and  purposes  of  capacity  building, 
its  historical  effectiveness  vfiih  the 
microenterprise  development  industry, 
and  its  ability  to  provide  quality 
programming  to  the  targeted  market. 
SBA  will  evaluate  patterns  of  program 
growth,  outcomes  of  training,  types  of 
services  provided,  delivery  systems 
used,  the  number  and  types  of  clients 
served,  and  the  successes  realized 
within  the  client's  organizational  goals. 

(3)  SBA  will  evaluate  expected  impact 
on  client  MDOs;  expected  impact  on 
services  to  low-and  very-low  income 
microentrepreneurs;  and  a  plan  for 
service  and  delivery. 

(c)  Applications  for  Research  and 
Development  Grants: 

(1)  SBA  will  evaluate  the  criteria  set 
forth  in  paragraph  (a)(2)  of  this  section. 

(2)  SBA  will  evaluate  how  the 
research  potentially  will  enhance 
microenterprise-oriented  technical 
assistance  services  to  disadvantaged 
entrepreneurs.  Applicants  must  show 
the  method(s),  scope,  duration,  and 
implementation  plans  of  the  proposed 
research. 

(3)  SBA  will  evaluate  applicant's  plan 
of  action  incorporating  original  and 
secondary  research.  Applicants  must 
show  impact  on  improved  access  to 


microenterprise  development  services 
for  disadvantaged  microentrepreneurs, 
and  the  expected  replicability/ 
transferability  of  the  finished  product  to 
the  field. 

(d)  Applications  for  Discretionary 
Grants  will  be  evaluated  based  on  the 
goals  and  the  viability  of  the  project. 

§  1 1 9.1 3    How  will  an  applicant  make  a 
subgrant? 

(a)  An  applicant  that  wants  to  make 
subgrants  using  PRIME  grant  funds  must 
receive  written  approval  from  SBA  prior 
to  making  subgrants.  The  applicant 
must  identify  the  subgrantee(s)  and 
describe  in  detail  what  the  subgrantee(s) 
will  do  to  help  the  grantee  implement 
its  proposal.  An  applicant  must  submit 
information  to  SBA  demonstrating  that, 
through  the  subgrantee(s),  the  grantee's 
program  will: 

(1)  Provide  expanded  services  to  the 
community, 

(2)  F*rovide  a  method  by  which  one  or 
more  previously  unserved  communities 
will  gain  access  to  the  program,  or 

(3)  Provide  other  specific  benefits  to 
the  clients,  such  as  specialized  training, 
expanded  schedules  of  operation,  or 
other  benefits. 

(b)  If  an  applicant  has  identified 
potential  subgrantee(s)  at  the  time  it 
submits  an  application  for  a  PRIME 
grant,  the  applicant  must  include  the 
information  requested  in  paragraph  (a) 
of  this  section  in  the  application. 
Otherwise,  the  applicant  or  grantee  may 
submit  the  requested  information  at 
such  time  that  approvals  for 
subgrant ee(s)  are  requested. 

(c)  A  grantee  may  not  use  more  than 
7.5  percent  of  the  assistance  received 
under  its  PRIME  grant  for  administrative 
expenses  in  connection  with  the  making 
of  subgrants. 

§  1 19.14    Are  there  limitations  regarding 
the  use  of  program  income? 

Program  income,  as  defined  in  OMB 
Circular  A-110,  may  only  be  used  to 
further  PRIME  program  objectives.  As 
such,  fees  collected  from  clients,  and 
other  program  income  as  defined,  may 
be  used  to  help  fund  the  matching 
requirement.  AH  program  income,  as 
defined,  shall  be  reported  on  financial 
reports  submitted  to  SBA  and  added  to 
funds  committed  to  the  project  by  SBA 
and  the  recipient  organization. 
However,  any  interest  earned  in  excess 
of  the  maximum  allowable  amount  as 
specified  in  the  OMB  circular 
incorporated  into  the  grant  must  be 
retiuned  to  the  Federal  Government  by 
the  grantee. 
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§119.15    Ha  grantee  is  unable  to  spend  the 
entire  amount  allotted  for  a  single  fiscal 
year,  can  the  funds  be  carried  over  to  the 
next  year? 

(a)  The  grantee  may  request  approval 
to  use  unexpended  funds  in  the  next 
budget  period.  This  is  permissible  if 
funds  are  to  be  used  for  a  non-severable, 
non-recurring  project  or  activity  within 
the  scope  of  the  PRIME  program.  Non- 
severable means  a  project  in  its  entirety 
that  cannot  be  subdivided.  The  request 
for  using  unexpended  funds  in  the  next 
budget  period  must  include  the 
following: 

(1)  SF  4Z4,  budget  pages,  and 
justification; 

(2)  Explanation  of  why  the  funds  were 
not  expended  during  the  period  in 
which  they  were  awarded;  and 

(3)  Evidence  of  match.  "The  match 
requirement  for  funds  carried  over  to 
the  next  budget  period  can  be  met  by 
using  any  excess  of  matching  funds 
from  the  current  budget  period,  new 
matching  funds,  or  a  combination  of 
both. 

(b)  The  request  must  be  made  no  later 
than  60  days  before  the  end  of  the 
budget/project  period  or  the  de- 
obligation  process  will  begin.  Approved 
requests  will  require  the  issuance  of  a 
revised  Notice  of  Award.  Expenditures 
for  funds  carried  over  to  the  next  budget 
period  must  be  tracked  separately. 

§  119.16    What  are  the  reporting,  record 
Iceeping,  and  related  requirements  for 
grantees? 

A  grantee  must  keep  records  and  meet 
the  other  requirements  of  section  115  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Riegle  Act),  as  if  it  were  a  commimity 
development  financial  institution.  (See 
12  U.S.C.  4714).  In  addition  to  meeting 
requirements  of  the  Riegle  Act,  a  grantee 
must  also  maintain  data  allowing  it  to 
measiue  the  impact  of  services  provided 
by  it  and  any  subgrantees,  and,  if 
specifically  required  by  the  terms  of  the 
PRIME  grant,  measure  the  success  rate 
of  individual  clients  whom  the  grantees 
assist.  SBA  will  detail  such 
requirements  in  its  Program 
Announcements . 

§  1 19.17    What  types  of  oversight  will  SBA 
provide  to  grantees? 

(a)  In  addition  to  reports  required 
under  the  Riegle  Act,  SBA  will  require 
reports  in  accordance  with  applicable 
OMB  circulars.  Such  reports  will 
include  the  following  information: 

(1)  For  recipients  of  Technical 
Assistance  and  Capacity  Building 
Grants,  for  the  first  two  years  of 
receiving  grant  funding,  narrative 
performance  reports  and  financial  status 
reports  will  be  required  quarterly  within 


1 5  calendar  days  of  the  end  of  each 
quarter.  Thereafter,  grantees  may 
request  that  SBA  reduce  the  frequency 
of  reports  from  quarterly  to  semi- 
annually. The  frequency  of  reporting 
then  will  be  determined  at  the 
discretion  of  SBA.  In  addition,  details  of 
expenditures  will  be  required  with  each 
request  for  payment.  Grantees  will  be 
required  to  submit  audited  financial 
statements  on  an  annual  basis,  if 
available,  or  annual  financial  statements 
prepared  by  a  licensed,  independent 
public  accountant,  within  120  calendar 
days  of  the  end  of  the  grantee's  fiscal 
year. 

(2)  For  recipients  of  Research  and 
Development  Grants,  reports  will  be 
required  in  accordance  with  agreed 
upon  milestones  and  as  part  of  the 
disbursement  process. 

(3)  For  recipients  of  Discretionary 
Grants,  reports  will  be  required  as 
appropriate  for  the  project,  or  on  a 
schedule  as  described  in  paragraph(a)(l) 
of  this  section,  whichever  is  more 
frequent. 

(b)  In  addition,  SBA  may,  from  time 
to  time,  make  site  visits  to  the  grantee, 
and  review  all  applicable  books  and 
records. 

§  1 1 9.1 8    What  are  the  restrictions  against 
lobbying? 

No  assistance  made  available  under 
the  PRIME  program  may  be  expended 
by  a  grantee  or  subgrantee  to  pay  any 
person  to  influence,  or  attempt  to 
influence,  any  agency,  elected  official, 
officer,  or  employee  of  a  Federal,  State, 
or  local  government  in  connection  with 
its  participation  in  the  program. 

§  1 1 9.1 9    Is  fundraising  an  allowable 
expense  under  ttie  PRIME  program? 

Expenditures  of  grant  funds  for 
fundraising  activities  are  not  allowable 
costs  under  this  program.  Applicants 
must  be  able  to  raise  matching  funds 
without  the  assistance  of  grant  funds. 
Unless  the  full  requirement  for 
matching  funds  is  waived,  the  applicant 
must  demonstrate  that  it  has  adequate 
fundraising  resoxirces  to  obtain  the 
required  non-Federal  matching  funds  to 
perform  the  project. 

§  1 1 9.20    Sttould  grantees  and  subgrantees 
raise  conflict  of  interest  matters  with  SBA? 

Each  grantee  or  subgrantee  must 
provide  SBA  with  a  copy  of  its  conflicts 
of  interest  policies  prior  to  receipt  of 
funding  under  the  program.  Such 
policies  must  clearly  describe  the 
grantee's  or  subgrantee's  protections 
from  conflicts  of  interest  or  the 
appearance  thereof  in  the  handling  of 
grant  funding  and  program  provision 
under  this  program. 


Dated:  May  21.  2001. 
)ohn  Whitmore, 

Acting  Administrator. 

[FR  Doc.  01-13230  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Doclcet  No.  2001-ASW-05] 

Revision  of  Class  E  Airspace,  Bay  City, 
TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  nUe;  confirmation  of 
effective  date. 

SUIMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  the  Class  E  Airspace,  Bay  City, 
TX. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  66  FR  16118  is  effective 
0901  UTC,  July  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  23,  2001,  (66  FR 
16118).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  12,  2001.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX  on  May  17,  2001. 
Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  01-13308  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      The  Rule 
Federal  Aviation  Administration 
14  CFR  Part  71 


[Airspace  Docket  No.  01-AEA-01FR] 

Establish  Class  E  Airspace: 
Hagerstown,  MD 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule 

SUMMARY:  This  action  established  Class 
E  airspace  at  Hagerstown,  MD. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to 
accommodate  operations  imder 
Instrument  Flight  Rules  (IFR)  at  the 
airport  when  the  Air  Traffic  Control 
Tower  (ATCT)  is  not  in  o[>eration. 
EFFECTIVE  DATE:  0901  UTC  July  12,  2001. 
FOR  FURTHER  INFORMATHM  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
History 

Chi  February  28,  2001,  a  docimient 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  the  surface  to 
and  including  3200  feet  MSL  within  a 
4.1  mile  radius  of  Washington  County 
Regional  Airport  was  published  in  the 
Federal  Register  (66  FR  12741-12742). 
This  Class  E2  airspace  area  is  effective 
during  the  specific  dates  and  times 
when  the  Class  D  airspace  is  not  in 
effect. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  March  30,  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83. 

Class  E  airspace  areas  designations  for 
airspace  extending  upward  from  the 
surface  of  the  earth  are  published  in 
paragraph  6002  of  FAA  Order  7400.9H, 
dated  September  1,  2000  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
based  in  this  document  will  be  amended 
in  the  order. 


This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  the 
siuface  for  aircraft  conducting  IFR 
operations  at  the  Washington  Coimty 
Regional  Airport,  Hagerstown,  MD  at 
times  when  the  ATCT  is  closed. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  jmd  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71— [AIMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Anwnded] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  6002  Class  E  Airspace  Areas 
extending  upward  from  the  surface  of  the 
earth 


AEA  MD  E2    Hagerstown.  MD 

Washington  County  Regional  Airport, 
Hagerstown,  MD. 
(Lat.  39°42'28'  N/long.??"  43'46'  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,200  feet  MSL 
within  a  4.1  mile  radius  of  Washington 
County  Regional  Airport.  This  Class  E2  area 


is  effective  during  the  speciBc  dates  and  time 
when  the  Class  D  airspace  is  not  in  effect. 


Issued  in  Jamaica,  New  York,  on  May  15, 
2001. 

F.D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
IFR  Doc.  01-13312  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  00-AEA-16FR] 

Establish  Class  E  Airspace:  South 
Albany,  NY 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  estabUshes  Class 
E  airspace  at  South  Albany,  NY.  An 
Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procedures  has 
been  developed  for  South  Albany 
Airport,  South  Bethlehem,  NY. 
Controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  the  approach  to  the  South 
Albany  Airport. 

EFFECTIVE  DATE:  0901  UTC  July  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809. 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  20,  2001  a  dociunent 
proposing  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  an  RNAV 
aproach  to  the  South  Albany  Airport, 
South  Bethlehem,  NY  was  published  in 
the  Federal  Register  (66  FR  1860- 
10861). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  March  22,  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83. 

Class  E  airspace  areas  designations  for 
airspace  extending  upward  from  700 
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feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9H,  dated  September  1, 
2000  and  effective  September  16,  2000, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  amended  in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  surface  for  aircraft 
conducting  IFR  operations  at  the  South 
Albany  Airport,  South  Bethelem,  NY. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedm-es  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  weurant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000.  is 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


AEA  NY  E5    South  Albany.  NY  (New) 
South  Albany  Airport,  South  Bethlehem,  NY 


(Lat.  423338.61  N/long.  0735002.24  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  South  Albany  Airport. 
***** 

Issued  in  Jamaica,  New  York,  on  May  15, 
2001. 

F.D.  HatiBeld. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-13313  Filed  5-25-01;  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-10] 

Amendment  to  Class  E  Airspace, 
Salisbury,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  geographic  coordinates  of  a  final 
rule  that  was  published  in  the  Federal 
Register  on  April  13,  2001,  Airspace 
Docket  No.  00-AEA-03FR 
EFFECTIVE  DATE:  July  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY;  11434-4809;  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  document  01-7419, 
Airspace  Docket  No.  00-AEA-03FR, 
published  on  April  13,  2001  (66  FR 
19083),  established  Class  E  airspace  at 
Salisbury,  MD.  An  error  was  discovered 
in  the  geographic  coordinates  for  the 
Salisbury,  MD  airport  and  two  other 
geographic  points  were  omitted.  This 
action  corrects  those  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  for  the  Salisbury 
airport  as  published  in  the  Federal 
Register  on  April  13.  2001  (72  FR 
19803,  (Federal  Register  Document  01- 
7419;  page  19083  column  2),  are 
corrected  as  follows: 

§71.71    [Corrected] 

AEA  MD  E2    Salisbury,  MD 
(Corrected) 

Salisbiuy-Ocean  City,  Wicomico  Coimty 
Regional  Airport 


By  removing  "(lat.  38°20.43'  N/long. 
75°30.62'  W)"  and  substituting  "(lat. 
38''20'26''  N/long.  75°30'37''  W)" 

By  adding; 
Salisbury  VORTAC 

(Lat.  38°20'42''  N..  long.  75°30'38'  W. 
Salisbiuy-Wicomico  County  Regional 
Airport  ILS 

Runway  32  Localizer 

(Lat.  38°20'52'' N.,  long.  75''31'10'' W.) 

Issued  in  Jamaica,  New  York,  on  May  15, 
2001. 

F.D.  Hatfield. 

Manager.  Air  Traffic  Division,  Eastern  Region. 
(FR  Doc.  01-13314  Filed  5-25-01;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Oxytetracycllne  Hydrochloride  Soluble 
Powder 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  NADA  provides  for  a  revised 
withdrawal  time  for  use  of 
oxytetracycllne  hydrochloride  soluble 
powder  in  drinking  water  of  swine. 
DATES:  This  rule  is  effective  May  29, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn,  Center  for  Veterinary 
Medicine  (HFV-130).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-7580. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017-5755,  filed  a  supplement  to 
NADA  8-622  that  provides  for  use  of 
TERRAMYCIN*  (oxytetracycllne 
hydrochloride)  Soluble  Powder  for 
making  medicated  drinking  water  for 
the  treatment  of  various  bacterial 
diseases  of  livestock.  The  supplemental 
NADA  provides  for  a  zero-day  slaughter 
withdrawal  time  after  the  use  of  the 
product  in  drinking  water  of  swine.  The 
application  is  approved  as  of  April  25, 
2001,  and  the  regulations  are  amended 
in  21  CFR  520.1660d  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  fi«edom  of  information 
siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
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20  and  514.11(e){2)(ii).  a  simunary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumidatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subject  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aul'iority:  21  U.S.C.  360b. 

§  520  1 860d    [Amended] 

2.  S^x:tion  520.1660d  Oxytetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (d)(l)(iii)(C)  by 
removing  "Nos.  000069  and  059130" 
and  by  adding  in  its  place  "No.  059130 
and  zero  days  those  products  sponsored 
by  No.  000069". 

Dated:  May  16.  2001. 
Claire  M.  Lathers, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  01-13379  Filed  5-25-01;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  l^salocid  and  Bacitracin  Zinc 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Alpharma, 
Inc.  The  NADA  provides  for  use  of 
approved  lasalocid  and  bacitracin  zinc 
Type  A  medicated  articles  to  make  two- 
way  combination  drug  Type  C 
medicated  feeds  used  for  prevention  of 
coccidiosis,  increased  rate  of  weight 
gain,  and  improved  feed  efficiency  in 
broiler  chickens. 

DATES:  This  rule  is  effective  May  29, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Andres,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-1600. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  filed  NADA  141-083 
that  provides  for  use  of  Avatec®  (90.7 
grams  per  pound  (g/lb)  lasalocid  as 
lasalocid  sodium)  and  Baciferm®  (50  g/ 
lb  bacitracin  zinc)  Type  A  medicated 
articles  to  make  two-way  combination 
drug  Type  C  medicated  chicken  feeds. 
The  combination  Type  C  medicated 
feeds  are  used  for  prevention  of 
coccidiosis  caused  by  Eimeria  tenella,  E. 
necatrix,  E.  acervulina,  E.  brunetti,  E. 
mivati,  and  E.  maxima,  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  broiler 
chickens.  The  NADA  is  approved  as  of 
April  18,  2001,  and  the  regulations  are 
amended  in  21  CFR  558.311  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 


In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(2)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

2.  Section  558.311  is  amended  in 
paragraph  (e)(1)  in  the  table  by 
redesignating  paragraphs  (e)(l)(xi) 
through  (e)(l)(xvi)  as  paragraphs 
(e)(l)(xii)  through  (e)(l)(xvii), 
respectively,  and  by  adding  new 
paragraph  (e)(l)(xi)  to  read  as  follows: 

§558.311     Lasalocid. 

***** 

(e)  *     *     * 
(D*    *    * 


Lasalocid  sodium 

activity  in  grams 

per  ton 


Combination 

In  grams  per 

ton 


Indications  for  use 


Limitations 


Sponsor 


(xi)  68  (0.0075        Bacitracin  Broiler  chickens.  For  prevention  of  coccidi- 

pct)  to  113  zinc  4  to  osis  caused  by  Eimeria  tenella,  E.  necatrix, 

(0.0125  pet).    •        50.  E.  acervulina,  E.  brunetti,  E.  mivati.  and  £. 

maxima,  and  for  Increased  rate  of  weight 
gain  and  Improved  feed  efficiency. 


Feed  continuously  as  sole  ration.  Bacitracin    046573 
zinc  and  lasalocid  sodium  as  provided  by 
No.  046573  In  §51 0.600(c)  of  this  chapter. 
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Dated:  May  15.  2001. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  01-13300  Filed  5-25-01:  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  70 
[T.D.  ATF-450 1 
RIN  1512-AC19 

Delegation  of  Authority 

agency:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  final  rule  places  most 
ATF  authorities  contained  in  its 
Procedure  and  Administration 
regulations  with  the  "appropriate  ATF 
officer"  and  requires  that  persons  file 
documents  required  these  regulations 
with  the  "appropriate  ATF  officer"  or  in 
accordance  with  the  instructions  on  the 
ATF  form.  Conciurently  with  this 
Treasury  Decision,  ATF  Order  1130.19 
is  being  issued  and  will  be  made 
available  as  specified  in  this  rule. 
Through  this  order,  the  Director  has 
delegated  most  of  the  authorities  to  the 
appropriate  ATF  officers  and  specified 
the  ATF  officers  with  whom 
applications,  notices  and  other  reports, 
which  are  not  ATF  forms,  are  filed.  In 
addition,  this  final  rule  corrects  some 
typographical  errors  and  updates  the 
disclosure  provisions. 
EFFECTIVE  DATE:  This  rule  is  effective 
May  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms.  650  Massachusetts  Avenue 
NW..  Washington.  DC  20226  (telephone 
202-927-8210  or  e-mail  to 
alctob@atfhq.  atf .  treas  .go  v) . 

SUPPLEMENTARY  INFORMATION: 
Background 

Delegations  of  Authority 

Pursuant  to  Treasury  Order  120-01 
(formerly  221),  dated  June  6. 1972,  and 
120-03.  dated  November  5, 1990.  the 
Secretary  of  the  Treasury  delegated  to 
the  Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF),  the 
authority  to  enforce,  among  other  laws, 
the  provisiors  of  section  4181  of  chapter 
32  and  chapters  51.  52  and  53  of  the 


Internal  Revenue  Code  of  1986  (IRC) 
and  the  Federal  Alcohol  Administration 
(F.\A)  Act.  The  Director  has 
subsequently  redelegated  certain  of 
these  authorities  to  appropriate 
subordinate  officers  by  way  of  various 
means,  including  by  regulation,  ATF 
delegation  orders,  regional  directives,  or 
similar  delegation  documents.  As  a 
result,  to  ascertain  what  particular 
officer  is  authorized  to  perform  a 
particular  function  under  such 
provisions,  each  of  these  various 
delegation  instruments  must  be 
consulted.  Similarly,  each  time  a 
delegation  of  authority  is  revoked  or 
redelegated,  each  of  the  delegation 
dociunents  must  be  reviewed  and 
amended  as  necessary. 

ATF  has  determined  that  this 
multiplicity  of  delegation  instruments 
complicates  and  hinders  the  task  of 
determining  which  ATF  officer  is 
authorized  to  perform  a  particular 
function.  ATF  also  believes  these 
multiple  delegation  instruments 
exacerbate  the  administrative  btnden 
associated  with  maintaining  up-to-date 
delegations,  resulting  in  an  undue  delay 
in  reflecting  current  authorities. 

Accordingly,  this  final  rule  rescinds 
all  authorities  of  the  Director  in  part  70 
that  were  previously  delegated  and 
places  those  authorities  with  the 
"appropriate  ATF  officer."  Most  of  the 
authorities  of  the  Director  that  were  not 
previously  delegated  are  also  placed 
with  the  "appropriate  ATF  officer." 
Along  with  this  final  rule,  ATF  is 
publishing  ATF  Order  1130.19, 
Delegation  Order — Delegation  of  the 
Director's  Authorities  in  27  CFR  Part  70. 
Procedure  and  administration,  which 
delegates  certain  of  these  authorities  to 
the  appropriate  organizational  level. 
The  effect  of  these  changes  is  to 
consolidate  all  delegations  of  authority 
in  part  70  into  one  delegation 
instnunent.  This  action  both  simplifies 
the  process  for  determining  what  ATF 
officer  is  authorized  to  perform  a 
particular,  function  and  facilitates  the 
updating  of  delegations  in  the  future.  As 
a  result,  delegations  of  authority  will  be 
reflected  in  a  more  timely  and  user- 
friendly  manner. 

In  aadition,  this  final  rule  also 
eliminates  all  references  in  the 
regulations  that  identify  the  ATF  officer 
with  whom  an  ATF  form  is  filed.  This 
is  because  ATF  forms  will  indicate  the 
officer  with  whom  they  must  be  filed. 
Similarly,  this  final  rule  also  amends 
part  70  to  provide  that  the  submission 
of  documents  other  than  ATF  forms 
(such  as  letterhead  applications,  notices 
and  reports)  must  be  filed  with  the 
"appropriate  ATF  officer"  identified  in 
ATF  Order  1130.19.  These  changes  will 


facilitate  the  identification  of  the  officer 
with  whom  forms  and  other  required 
submissions  are  filed. 

This  final  rule  eliminates  all 
references  to  an  ATF  region,  which  were 
comprised  of  certain  States  for  ATF 
administrative  purposes  but  no  longer 
exist.  Also,  this  final  rule  eliminates  the 
definition  of  "delegate"  in  §  70.11  and 
the  references  to  "delegate"  in  §  70.803. 
The  definition  of  delegate  in  §  70.11  is 
any  officer,  employee,  or  agency  of  the 
Department  of  the  Treasury  authorized 
by  the  Secretary  of  the  Treasury 
directly,  or  indirectly  by  one  or  more 
redelegations  of  authority,  to  perform 
the  function  mentioned  or  described  in 
the  delegation  order.  To  prevent  any 
misimderstanding  or  coiifusion  with  the 
ATF  delegation  order.  ATF  Order 
1130.19,  we  are  removing  this  term  from 
the  aforementioned  sections  of  27  CFR 
part  70. 

This  final  rule  also  makes  various 
technical  amendments  to  Subpart  D — 
Administrative  and  Miscellaneous 
Provisions  of  27  CFR  part  70. 
Specifically,  a  new  §  70.3  is  added  to 
recognize  the  authority  of  the  Director  to 
delegate  regulatory  authorities  in  part  70 
and  to  identify  ATF  Order  1130.19  as 
the  instrument  reflecting  such 
delegations.  Also.  §  70.2  is  amended  to 
provide  that  the  instructions  for  an  ATF 
form  identify  the  ATF  officer  with 
whom  it  must  be  filed. 

ATF  has  made  or  will  make  similar 
changes  in  delegations  to  all  other  parts 
of  Title  27  of  the  Code  of  Federal 
Regulations  through  separate 
rulemakings. 

Typographical  and  Miscellaneous 
Corrections 

This  final  rule  removes  a  sentence 
from  §  70.438  that  refers  to  an  obsolete 
ATF  publication,  corrects  references  to 
other  sections  of  regulations  in 
§  70.253(b)(1)  and  (2)  and  in  §  70.438, 
corrects  §  70.224  that  refers  to  the 
general  statute  of  limitations  on 
collecting  an  assessment  in  accordance 
with  26  U.S.C.  6502.  and  corrects 
§  70.482(e)  by  raising  the  amount  for 
which  a  Chief  Counsel's  opinion  need 
not  be  filed  for  offers-in-compromise  in 
accordance  with  26  U.S.C.  7122(b). 

Disclosure  Changes 

In  §  70.802  we  have  eliminated  the 
card  index  record  of  permits,  which  is 
no  longer  maintained,  and  made 
appropriate  changes  to  the  information 
available  or  provided  by  ATF  because  of 
the  disclosine  restrictions  of  26  U.S.C. 
6103. 
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Paperwork  Reduction  Act 

The  provisions  of  tlie  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13, 
44  U.S.C.  Chapter  35.  and  its 
implementing  regiilations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 
A  copy  of  this  final  rule  was  submitted 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  26  U.S.C.  7805(f).  No 
comments  were  received. 

Executive  Order  12866 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action 
because  it  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commimities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Administrative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 
Similarly  it  is  unnecessary  to  subject 
this  final  rule  to  the  effective  date 
limitation  of  5  U.S.C.  553(d). 

Drafting  Information 

.  The  principal  author  of  this  document 
is  Robert  Ruhf.  RegiUations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  70 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Arms  and  munitions. 
Authority  delegations  (Government 
Agencies),  BanJcruptcy,  Cigars  and 
cigarettes.  Claims,  Customs  duties  and 
inspection.  Disaster  Assistance.  Excise 


taxes,  Law  enforcement.  Penalties, 
Privacy,  Seiziu«s,  Surety  bonds, 
Tobacco. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  70— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  70  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  552;  26  U.S.C. 
4181.  4182.  5146,  5203.  5207.  5275,  5367. 
5415,  5504.  5555.  5684(a),  5741,  5761(b). 
5802,  6020.  6021,  6064,  6102,  6155.  6159, 
6201.  6203,  6204,  6301.  6303.  6311,  6313, 
6314,  6321,  6323.  6325,  6326.  6331-6343. 
6401-6404,  6407.  6416,  6423,  6501-6503, 
6511,  6513,  6514,  6532,  6601,  6602,  6611, 
6621,  6622,  6651,  6653,  6656-6658,  6665. 
6671,  6672.  6701.  6723,  6801,  6862.  6863. 
6901,  7011.  7101,  7102,  7121,  7122.  7207, 
7209,  7214,  7304.  7401.  7403,  7406,  7423, 
7424,  7425,  7426,  7429,  7430,  7432,  7502, 
7503,  7505.  7506,  7513,  7601-7606, 7608- 
7610.  7622,  7623,  7653.  7805. 

§§70.2, 70.25, 70.26,  70.61, 70.94,  70.161, 
70.182,  70.191, 70.213,  70.301, 70.31, 70.482 
and  70.485(a)    [Amended] 

Par.  2.  In  part  70  remove  the  word 
"Director"  each  place  it  appears  and 
add,  in  substitution,  the  words 
"appropriate  ATF  officer"  each  place  it 
appears  in  the  following  places: 

a.  Section  70.2(a); 

b.  Section  70.25(a)(4); 

c.  Section  70.26(c)(2)(ii): 

d.  Section  70.61(a)(l)(i)  introductory 
text,  (a)(l)(i)(C)  and  (a)(2): 

e.  Section  70.94(a); 

f.  Section  70.161(a)(4)(i)(B); 

S.  Section  70.182(a); 
.  Section  70.191(b)  introductory  text; 

i.  Section  70.213; 

i.  Section  70.301(a); 

k.  Section  70.311; 

1.  Section  70.482(a)  introductory  text; 
and 

m.  Section  70.485(a). 

Par.  3.  Section  70.2  is  further 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (a)  and  revising 
paragraph  (b)  to  read  as  follows: 

§70.2    Forms  prescribed. 

(a)*  *  *  The  form  will  be  filed  in 
accordance  with  the  instructions  for  the 
form. 

(b)  Forms  may  be  requested  from  the 
ATF  Distribution  Center.  P.O.  Box  5950. 
Springfield,  Virginia  22150-5950,  or  by 
accessing  the  ATF  web  site  [http:// 
www.atf.  treas.gov/) . 

Par.  4.  In  Subpart  A — Scope,  a  new 
§  70.3  is  added  as  follows: 

§  70.3    Delegations  of  tt)e  Director. 

Most  of  the  regulatory  authorities  of 
the  Director  contained  in  this  Part  70  are 


delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
Order  1130.19,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  27  CFR  Part  70.  Procedure  and 
administration.  ATF  delegation  orders, 
such  as  ATF  Order  1130.19.  are 
available  to  any  interested  person  by 
mailing  a  request  to  the  ATF 
Distribution  Center.  P.O.  Box  5950, 
Springfield,  Virginia  22150-5950,  or  by 
accessing  the  ATF  web  site  [http:// 
www.  atf.  treas.gov/) . 

Par.  5.  Section  70.11  is  amended  by 
removing  the  definitions  of  "ATF 
officer",  "Chief,  Tax  Processing  Center", 
"Delegate",  "Regional  director 
(compliance)",  and  "Special  agent  in 
charge",  and  by  adding  a  new  definition 
of  "Appropriate  ATF  officer"  to  read  as 
follows: 

§  70.1 1     IMeaning  of  terms. 

***** 

Appropriate  ATF  officer.  An  officer  or 
employee  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  authorized 
to  perform  any  functions  relating  to  the 
administration  or  enforcement  of  this 
part  by  ATF  Order  1130.19,  Delegation 
Order — Delegation  of  the  Director's 
Authorities  in  27  CFR  Part  70, 
Procedure  and  Administration. 


§§70.21, 70.100, 70.167.  70.168, 70.169. 
70.181.  70.182.  70.183.  70.184.  70.185. 
70.186,  70.187,  70.188.  70.206.  70.253, 
70.263,  70.413,  70.433,  70.425,  70.504. 
70.507,  70.602,  70.606,  70.608  and  70.609 
[Amended] 

Par.  6.  Part  70  is  further  amended  by 
removing  the  words  "regional  director 
(compliance)"  and  "regional  director's" 
each  place  it  appears  and  adding,  in 
substitution,  the  words  "appropriate 
ATT  officer"  and  "appropriate  ATF 
officer's",  respectively,  in  the  following 
places: 

a.  Section  70.21; 

b.  Section  70.100; 

c.  The  last  sentence  of  the 
undesignated  paragraph  following 
§  70.167(b)(l)(iii); 

d.  Section  70.168(a); 

e.  Section  70.169; 

f.  Section  70.181(b)(1)  and  (2),  and 
(c)(l)(i)  and  (ii),  (c)(2),  (c)(3)(i), 
introductory  text  of  (c)l4)(i), 
undesignated  paragraph  after 
(c)(4)(ii)(D),  and  (c)(4)(iv)  introductory 
text,  (c)(5)  introductory  text,  (c)(5)(ii)(B) 
and  (c)(8); 

g.  Section  70.182(a)(1),  (3),  (4) 
introductory  text  and  (6)(ii),  and  (b); 

h.  Section  70.183(b)(2),  (3),  (6),  (7) 
introductory  text,  (9)(ii)  and  (11); 

i.  Section  70.184(a).  (b),  (c) 
introductory  text,  and  (c)  (1); 


j.  Section  70.185(a),  (b)  and  (c); 

k.  Section  70.186(b)(2)  and  (c); 

1.  Section  70.187(a); 

m.  Section  70.188; 

n.  Section  70.206(a)(1),  (b)(3)(ii).  the 
introductory  text  and  the  last  sentence 
of(b)(4)(ii).(b)(4)(ii)(A),the 
undesignated  paragraph  following 
(b)(4)(ii)(B).  (b)(4)(iii),  (c)(2)  and  (3); 

o.  Section  70.253(b)(2); 

p.  Section  70.263ld); 

q.  Section  70.413(a); 

r.  The  third  sentence  of  §  70.433(a): 

s.  Section  70.435(i); 

t.  Section  70.504(c)(2): 

u.  Section  70.507(g); 

V.  Section  70.602(a)  and  (b)(1) 
introductory  text; 

w.  Section  70.606  introductory  text: 

X.  Section  70.608;  and 

y.  Section  70.609. 

§70.21    [Amended] 

■  Par.  7.  Section  70.21  is  further 
amended  by  removing  the  phrase 
"through  the  region". 

§70.22    [Amended] 

Par.  8.  Section  70.22  is  amended  as 
follows: 

a.  By  removing  the  words  "authorized 
officer  or  employee  of  the  Biu^au"  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  paragraph 
(a): 

b.  By  removing  the  words  "officers 
and  employees  of  the  Bureau  designated 
in  paragraph  (c)  of  this  section"  and,  in 
substitution,  adding  the  words 
"appropriate  ATF  officers"  in  the  first 
sentence  of  paragraph  (b); 

c.  By  removing  the  words  "The 
officers  and  employees  designated  in 
paragraph  (c)  of  this  section  may 
designate  any  other  employee  of  the 
Bureau"  and  adding,  in  substitution,  the 
words  "Such  ATF  officer  may  designate 
an  appropriate  ATF  officer"  in  the 
second  sentence  of  paragraph  (b); 

d.  By  removing  the  words  "other 
employee"  and  adding,  in  substitution, 
the  words  "officer"  in  the  third  sentence 
in  paragraph  (b);  and 

1 1  e.  By  removing  paragraph  (c). 
1 1  Par.  9.  Paragraph  (b)  of  §  70.23  is 
revised  to  read  as  follows: 

§70.23    Service  of  summonses. 

***** 

(b)  Persons  who  may  serve 
summonses.  Any  appropriate  ATF 
officer  may  serve  a  summons  issued 
under  26  U.S.C.  7602. 


§70.24    [Amended] 

Par.  10.  The  first  sentence  of 
70.24(b)  is  amended  by  removing  the 


words  "The  officers  and  employees  of 
the  Bureau  designated  in  paragraph  (c) 
of  §  70.22"  and  adding,  in  substitution, 
the  words  "Appropriate  ATF  officers". 

Par.  11.  Section  70.30  is  revised  to 
read  as  follows: 

§  70.30    Time  and  place  of  examination. 

(a)  Time  and  place.  The  time  and 
place  of  examination  pursuant  to  the 
provisions  of  26  U.S.C.  7602  must  be 
such  time  and  place  as  may  be  fixed  by 
an  appropriate  ATF  officer  and  as  are 
reasonable  under  the  circumstances. 
The  date  fixed  for  appearance  shall  not 
be  less  than  10  days  from  the  date  of  the . 
summons. 

(b)  Restrictions  on  examination  of 
taxpayer.  No  taxpayer  is  to  be  subjected 
to  unnecessary  examination  or 
investigations,  and  only  one  inspection 
of  a  taxpayer's  books  of  account  shall  be 
made  for  each  taxable  year  unless  the 
taxpayer  requests  otherwise  or  unless  an 
authorized  internal  revenue  or  an 
appropriate  ATF  officer,  after 
investigation,  notifies  the  taxpayer  in 
writing  that  an  additional  inspection  is 
necessary. 

(68A  SUt.  902,  as  amended  (26  U.S.C.  7605)) 

Par.  12.  Section  70.31  is  revised  to 
read  as  follows: 

§  70.31    Entry  of  piemises  for  examination 
of  taxable  objects. 

(a)  General.  An  appropriate  ATF 
officer  may,  in  the  performance  of  his  or 
her  duty,  enter  in  the  daytime  any 
building  or  place  where  any  articles  or 
objects  subject  to  tax  are  made, 
produced,  or  kept,  so  far  as  it  may  be 
necessary  for  the  purpose  of  examining 
said  articles  or  objects  and  also  enter  at 
night  any  such  building  or  place,  while 
open,  for  a  similar  purpose. 

(b)  Distilled  spirits  plants.  Any 
appropriate  ATF  officer  may,  at  all 
times,  as  well  by  night  as  by  day,  enter 
any  plant  or  any  other  premises  where 
distilled  spirits  are  produced  or 
rectified,  or  structure  or  place  used  in 
connection  therewith  for  storage  or 
other  purposes;  to  make  examination  of 
the  materials,  equipment  and  facilities 
thereon;  and  make  such  gauges  and 
inventories  as  such  officer  deems 
necessary.  Whenever  any  appropriate 
ATF  officer,  having  demanded 
admittance,  and  having  declared  his  or 
her  name  and  office,  is  not  admitted  to 
such  premises  by  the  proprietor  or  other 
person  having  charge  thereof,  such 
officer  may  at  all  times,  use  such  force 
as  is  necessary  for  such  officer  to  gain 
entry  to  such  premises. 

(c)  Authority  to  break  up  grounds.  An 
appropriate  ATF  officer,  and  any  person 
acting  in  his  or  her  aid,  may  break  up 


the  groimd  on  any  part  of  a  distilled 
spirits  plant,  or  any  other  premises 
where  spirits  are  produced  or  rectified, 
or  any  ground  adjoining  or  near  to  such 
plant  or  premises,  or  any  wall  or 
partition  thereof,  or  belonging  thereto, 
or  other  place,  to  search  for  any  pipe, 
cock,  private  conveyance,  or  utensil; 
and,  upon  finding  any  such  pipe  or 
conveyance  leading  there6"om  or 
thereto,  to  break  up  any  ground,  house, 
wall,  or  other  place  through  or  into 
which  such  pipe  or  other  conveyance 
leads,  and  to  break  or  cut  away  such 
pipe  or  other  conveyance,  and  turn  any 
coick,  or  to  determine  whether  such  pipe 
or  other  conveyance  conveys  or 
conceals  any  spirits,  mash,  wort,  or 
beer,  or  other  Uquor,  from  the  sight  or 
view  of  the  appropriate  ATF  officer,  so 
as  to  prevent  or  hinder  such  officer  from 
taking  a  true  account  thereof. 

(68A  SUt.  903.  72  Stat.  1357  (26  U.S.C.  7606. 
5203)) 

§70.32    [Amended] 

Par.  13.  Section  70.32  is  amended  by 
removing  the  phrase  "of  the  Bureau" 
and  by  adding  the  words  "appropriate 
ATF"  before  the  word  "officer"  each 
place  it  appears. 

Par.  14.  The  introductory  text  of 
§  70.33  is  revised  to  read  as  follows: 


§  70.33    Auttiortty  of  enforcement 
of  the  Bureau. 

Appropriate  ATF  officers  may 
perform  the  following  functions: 


Par.  15.  Section  §  70.34  is  revised  to 
read  as  follows: 

§  70.34    Listing  by  appropriate  ATF  officers 
of  taxable  objects  owned  by  nonresidents. 

Whenever  there  are  any  articles  in  any 
internal  revenue  district  subject  to  tax, 
which  are  not  owned  or  possessed  by, 
or  imder  the  care  or  confrol  of.  any 
person  within  such  district,  and  of 
which  no  list  has  been  transmitted  to 
the  appropriate  ATF  officer,  as  required 
by  law  or  by  regiUations  prescribed 
pursuant  to  law.  an  appropriate  ATF 
officer  shall  enter  the  premises  where 
such  articles  are  situated,  make  such 
inspection  of  the  articles  as  may  be 
necessary,  and  make  lists  of  the  same  - 
according  to  the  forms  prescribed.  Such 
lists,  being  subscribed  by  the 
appropriate  ATF  officer,  are  sufficient 
lists  of  such  articles  for  all  purposes. 
***** 

Par.  16.  Section  70.40  is  revised  to 
read  as  follows: 

§  70.40    Authority  to  administer  oaths  and 
certify. 

Appropriate  ATF  officers  are 
authorized  to  administer  such  oaths  or 
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affirmations  and  to  certiiy  to  such 
papers  as  may  be  necessary  under  the 
tax  laws  administered  by  the  Bureau, 
the  Federal  Alcohol  Administration  Act, 
or  regulations  issued  thereunder,  except 
that  the  authority  to  certify  must  not  be 
construed  as  applying  to  those  papers  or 
documents  the  certification  of  which  is 
authorized  by  separate  order  or 
directive. 

(68A  Stat.  904  (26  U.S.C.  7622)) 

Par.  17.  Section  70.41  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  the  first,  second  and  last  sentences 
of  paragraph  (c);  the  first  sentence  of 
paragraph  (d);  and  the  last  two 
sentences  of  paragraph  (f)  to  read  as 
follows: 

S  70.41    Rewards  for  information  relating  to 
violations  of  tax  laws  administered  by  the 
Bureau. 

(a)  In  general.  An  appropriate  ATP 
officer  may  approve  such  reward  as  he 
or  she  deems  suitable  for  information 
that  leads  to  the  detection  and 
punishment  of  any  person  guilty  of 
violating  any  tax  law  administered  by 
the  Biireau  or  conniving  at  the  same. 


(c)  Amount  and  payment  of  reward. 
All  relevant  factors,  including  the  value 
of  the  information  furnished  in  relation 
to  the  facts  developed  by  the 
investigation  of  the  violation,  must  be 
taken  into  account  in  determining 
whether  a  reward  must  be  paid,  and,  if 
so,  the  amoimt  thereof.  The  amount  of 
a  reward  shall  represent  what  the 
appropriate  ATF  officer  deems  to  be 
adequate  compensation  in  the  particular 
case,  normally  not  to  exceed  10  percent 
of  the  additional  taxes,  penalties,  and 
fines  which  are  recovered  as  a  result  of 
the  information.  *  *  *  No  person  is 
authorized  under  these  regulations  to 
make  any  offer,  or  promise,  or  otherwise 
to  bind  the  appropriate  ATF  officer  with 
respect  to  the  payment  of  any  reward  or 
the  amount  thereof. 

(d)  Submission  of  Information. 
Persons  desiring  to  claim  rewards  imder 
the  provisions  of  26  U.S.C.  7623  and 
this  section  may  submit  information 
relating  to  violations  of  tax  laws 
administered  by  the  Bureau  to  an 
appropriate  ATF  officer.  *  *  * 
***** 

(f)  Filing  claim  for  reward.  *  *  * 
Claim  for  reward  under  the  provisions 
of  26  U.S.C.  7623  must  be  made  on  ATF 
Form  3200.13.  ATF  Form  3200.13 
should  be  obtained  from  the  office 
where  the  information  is  filed. 


Par.  18.  The  section  heading  and 
paragraphs  (a)(1),  (b)  and  (c)(1)  of 
§  70.42  are  revised  to  read  as  follows: 

§  70.42    Returns  prepared  or  executed  by 
appropriate  ATF  officers. 

(a)  Preparation  of  returns — (1) 
General.  If  any  person,  required  by 
provisions  of  26  U.S.C.  enforced  and 
administered  by  the  Bureau  or  by  the 
regulations  prescribed  thereunder  to 
make  a  return,  fails  to  make  such  return, 
it  may  be  prepared  by  an  appropriate 
ATF  officer  provided  the  person 
required  to  make  the  return  consents  to 
disclose  all  information  necessary  for 
the  preparation  of  such  return.  The 
return  upon  being  signed  by  the  person 
required  to  make  it  must  be  received  by 
the  appropriate  ATF  officer,  as  the 
retiun  of  such  person. 
***** 

(b)  Execution  of  returns — (1)  General. 
If  any  person,  required  by  provisions  of 
26  U.S.C.  enforced  and  administered  by 
the  Bureau  or  by  the  regulations 
prescribed  thereunder  to  make  a  return, 
fails  to  make  a  return  at  the  time 
prescribed  therefor,  or  makes,  willfully 
or  otherwise,  a  false  or  fraudulent 
return,  the  appropriate  ATF  officer  must 
make  such  return  from  such  officer's 
own  knowledge  and  from  such 
information  as  the  officer  can  obtain 
through  testimony  or  otherwise. 

(2)  Status  of  returns.  Any  return  made 
in  accordance  with  paragraph  (b)(1)  of 
this  section  and  subscribed  by  the 
appropriate  ATF  officer  is  prima  facie 
good  and  sufficient  for  all  legal 
purposes. 

(c)  Cross  references.  (1)  For  provisions 
that  the  retiun  executed  by  an 
appropriate  ATF  officer  will  not  start 
the  running  of  the  period  of  limitations 
on  assessment  and  collection,  see  26 
U.S.C.  6501(b)(3)  and  §  70.222(b)  of  this 
part. 

***** 

Par.  19.  Section  70.51  is  revised  to 
read  as  follows: 

§70.51    Collection  auttiority. 

The  taxes  imposed  by  provisions  of  26 
U.S.C.  enforced  and  administered  by  the 
Biu^au  must  be  collected  by  appropriate 
ATF  officers. 

(26  U.S.C.  6301) 

§  70.61 ,  70.77,  70.96. 70.1 67    [Amended] 

Par.  20.  Part  70  is  further  amended  by 
removing  the  phrase  "regional 
director(s)  (compliance)  or  the  Chief, 
Tax  Processing  Center,"  or  "regional 
director  (compliance)  or  the  Chief,  Tax 
Processing  Center"  and  adding,  in 
substitution,  the  words  "the  appropriate 


ATF  officer"  each  place  it  appears  in  the 
following  places: 

a.  The  introductory  text  of 
§  70.61(a)(l)(i); 

b.  Section  70.77(b)(1)  and  (2); 

c.  Section  70.96(a)(l)(iv),  (a)(2)  and 
(a)(3);  and 

d.  Section  70.167{a)(2)(ii). 

Si  70.61 ,  70.71  and  70.123    [Amended] 

Par.  21.  Part  70  is  ftirther  amended  by 
removing  the  words  "regional  directors 
(compliance)  and  Chief,  Tax  Processing 
Center"  or  "regional  director 
(compliance)  and  Chief,  Tax  Processing 
Center"  and  adding,  in  substitution,  the 
words  "appropriate  ATF  officers"  each 
place  that  they  appear  in  the  following 
places: 

a.  Section  70.61  (a)(l){i)(D)  and  (a)(3); 

b.  Section  70.71  intniductory  text;  and 

c.  Section  70.123(b)(2). 

Par.  22.  The  first  three  sentences  of 
§  70.64  are  revised  to  read  as  follows: 

§70.64    Receipt  for  taxes. 

The  appropriate  ATF  officer  must, 
upon  request,  issue  a  receipt  for  each 
tax  payment  made  (other  than  a 
payment  for  stamps  sold  or  delivered). 
In  addition,  an  appropriate  ATF  officer 
or  employee  must  issue  a  receipt  for 
each  payment  of  1  dollar  or  more  made 
in  cash,_whether  or  not  requested.  In  the 
case  of  payments  made  by  check,  the 
canceled  check  is  usually  a  sufficient 
receipt.  *  *  * 


§§70.71. 70.73, 70.74, 70.75,  70.76,  70.77, 
70.81. 70.82,  70.92,  70.96,  70.98,  70.101, 
70.113,  70.122,  70.123,  70.124,  70.161, 
70.162.  70.163, 170.164. 70.^3,  70.271, 
70.281,  70.447,  70.481  and  70.486 
[Amended] 

Par.  23.  Part  70  is  further  amended  by 
removing  the  words  "regional  director 
(compliance)  or  the  Chief,  Tax 
Processing  Center"  or  "regional  director 
(compliance)  or  Chief,  Tax  Processing 
Center"  and  adding,  in  substitution,  the 
words  "appropriate  ATF  officer"  each 
place  it  appears  in  the  following  places: 

a.  Section  70.71(a);  (b)(l)(ii)  and 
(b)(2); 

b.  Section  70.73; 

c.  Section  70.74(c)(1)  and  (c)(2); 

d.  Section  70.75(b)  and  (c); 

e.  Section  70.76(a),  (b)(3),  (c)  and  (d); 

f.  Section  70.77(a)(1)  and  (2); 

g.  Section  70.Bl(a); 
h.  Section  70.82; 

i.  Section  70.92(c)  and  (d)(2)(i); 

j.  The  fourth  sentence  of  §  70.96(c); 

k.  The  third  sentence  of  §  70.98(b); 

1.  Section  70.101; 

m.  Section  70.113(b); 

n.  Section  70.122; 

o.  Section  70.123(b)(1); 


p.  Section  70.124; 

q.  Section  70.161(a)(1),  (2)  and  (b); 

r.  Section  70.162(a)  and  (b); 

s.  Section  70.163(b)(1)  and  (c); 

t.  Section  170.164(b)(1)  introductory 
text; 

u.  Section  70.223(d); 

v.  Section  70.271(d)(1); 

w.  Section  70.281(b)(2)  introductory 
text.  (b)(2)(vi),  and  (b)(3)(v): 

x.  Section  70.447; 

y.  Section  70.481(a).  and  (b)(2)(ii), 
(3)(ii)  and  (4)(iii);  and 

z.  Section  70.486. 

§70.72    [Amended] 

Par.  24.  Section  70.72  is  amended  by: 

a.  Removing  the  first  sentence;  and 

b.  Removing  the  words  "assessment 
officer"  and  adding,  in  substitution,  the 
words  "appropriate  ATF  officer"  in  the 
remaining  first  and  fourth  sentences. 

§§  70.73, 70.96  and  70.98    [Amended] 

Par.  25.  Part  70  is  further  amended  by 
removing  the  words  "regional  director 
(compliance)  of  the  region  in  which  the 
taxpayer  is  located  or  with  the  Chief, 
Tax  Processing  Center"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer"  each  place  it  appears  in  the 
following  places: 

a.  The  first  sentence  of  §  70.74(b); 

b.  The  second  sentence  of  §  70.96(c); 
and 

c.  The  second  sentence  of  §  70.98(b). 
Par.  26.  The  introductory  text  of 

paragraph  (a)  of  §  70.75  is  revised  to 
read  as  follows: 

§  70.75    Jeopardy  assessment  of  alcohol, 
tobacco,  and  firearms  taxes. 

(a)  If  the  appropriate  ATF  officer 
believes  that  the  collection  of  any  tax 
imposed  under  provisions  of  26  U.S.C. 
enforced  and  administered  by  the 
Bureau  will  be  jeopardized  by  delay,  the 
appropriate  ATT"  officer  must,  whether 
or  not  the  time  otherwise  prescribed  by 
law  for  filing  the  return  or  paying  such 
tax  has  expired,  immediately  assess 
such  tax,  together  with  all  interest, 
additional  amounts  and  additions  to  the 
tax  provided  by  law.  An  appropriate 
ATF  officer  will  make  an  assessment 
under  this  section  if  collection  is 
determined  to  be  in  jeopardy  because  at 
least  one  of  the  following  conditions 
exists. 


§70.96    [Amended] 

Par.  27.  The  third  sentence  of 
§  70.96(c)  is  amended  by  removing  the 
words  "ATF  officer  working  under  the 
supervision  of  the  regional  director 
(compliance)"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer". 


§70.123    [Amended] 

Par.  28.  Section  70.123(a)(2)  is 
amended  by  removing  the  words 
"regional  director  (compliance),  for  the 
region  in  which  the  claimant  is  located, 
or,  in  the  case  of  special  (occupational) 
tax,  with  the  Chief,  Tax  Processing 
Center"  and  adding,  in  substitution,  the 
words  "appropriate  ATF  officer". 

Par.  29.  In  §  70.125,  paragraph(a),  the 
last  sentence  of  paragraph  (b),  and 
paragraph  (c)  are  revised  to  read  as 
follows: 

§70.125    Abaten>ents. 

(a)  The  appropriate  ATF  officer  may 
abate  the  unpaid  portion  of  any 
assessment  or  liability,  if  the  assessment 
is  in  excess  of  the  correct  tax  liability, 

if  the  assessment  is  made  subsequent  to 
the  expiration  of  the  period  of  limitation 
applicable  thereto,  or  if  the  assessment 
has  been  erroneously  or  illegally  made. 

(b)  *  *  *  All  such  claims  must  be 
filed  with  the  appropriate  ATF  officer 
who  made  demand  for  the  amount 
assessed. 

(c)  The  appropriate  ATF  officer  may 
issue  uniform  instructions  to  abate 
amounts  the  collection  of  which  is  not 
warranted  because  of  the  administration 
and  collection  costs. 


§70.126    [Amended] 

Par.  30.  Section  70.126  is  amended  by 
removing  the  words  "regional  director 
(compliance)  or  the  Chief,  Tax 
Processing  Center,  or  an  authorized 
certifying  officer  designated  by  the 
regional  director  (compliance)  or  the 
Chdef,  Tax  Processing  Center"  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer". 

§§  1 70.1 49  and  1 70.1 61    [Amended] 

Par.  31.  Part  70  is  further  emiended  by 
removing  the  words  "Chief,  Tax 
Processing  Center  or  the  regional 
director  (compliance)"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer"  each  place  it  appears  in  the 
following  places: 

a.  The  introductory  text  of  paragraph 
(a)(3)  and  paragraph  (b)(2)(i)(A)  of 

§  70.149;  and 

b.  The  last  sentence  of  §  70.161(c). 
Par.  32.  In  §  70.150  the  introductory 

text  of  paragraph  (a)  is  revised  to  read 
as  follows: 

§  70.150    Release  of  lien  or  discharge  of 
property. 

(a)  Release  of  lien.  An  appropriate 
ATF  officer  is  charged  with  releasing 
liens  or  discharging  property  from  liens. 
The  appropriate  ATF  officer  must  issue 
a  certificate  of  release  of  a  lien  imposed 


with  respect  to  any  tax  imposed  by  a 
provision  of  26  U.S.C.  enforced  and 
administered  by  the  Bureau,  not  later 
than  30  days  after  the  day  on  which 
either: 


§70.150,  70.164,  70.170,  70.187,  70.205. 
70.231,  70.241,  70.242  and  70.245 
[Amended] 

Par.  33.  Part  70  is  further  amended  by 
removing  the  words  "Chief,  Tax 
Processing  Center"  or  "Chief,  Tax 
Processing  Center's"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer"  or  the  words  "appropriate 
ATF  officer's",  respectively,  each  place 
they  appear  in  the  following  places: 

a.  Section  70.150  (a)(1)  and  (2),  (b). 
(c)(1),  (2)  and  (3),  (d),  (e)(1)  introductory 
text  and  (e)(2)(i)  introductory  text, 
(e)(2)(i)(B); 

b.  Section  70.164(c); 

c.  Section  70.170(b); 

d.  Section  70.187  (a)  and  (b); 

e.  Section  70.205(a)(1).  (a){2)(i)  and 
(a)(2)(ii)(C).  (b)(1)  except  the  last 
sentence  and  (b)(2).  and  (c)(1)  except  the 
last  sentence,  (e)(2),  (e)(3)  and  (e)(4); 

f.  Section  70.231(i)(3); 

g.  Section  70.241(a)(8); 

h.  Section  70.242(a)  and  (c);  and 
i.  Section  70.245  section  heading,  (a) 
and  (c)(2)  and  (d). 

§70.150, 70.151,  70.161. 70.162,  70.163, 
70.164,  70.167,  70.187,  70.204,  70.205, 
70.206,  70.207.  70.208,  70.209, 70.210, 
70.241, 70.281,  70.413, 70.414,  70.481  and 
70.482    [Amended] 

Par.  W.  Part  70  is  further  amended  by 
removing  the  word  "official"  or 
"official's"  and  adding,  in  substitution, 
the  word  "officer"  or  "officer's", 
respectively,  each  place  they  appear  in 
the  following  places: 

a.  Section  70.150  (b)(1).  (b)(2)(i).  (b) 
(3),  (c)(1)  and  (c)(2); 

b.  Section  70.151(a),  (b).  (d).  (e)(1). 
(f)(3)  and  (g) 

c.  Section  70.161(a)(2); 

d.  Section  70.162(c)  and  (d); 

e.  Section  70.163(a)(1)  and  (c); 

f.  Section  70.164(b)(l)(i)  and  (ii). 
(b)(2)(i),  (b)(2)(ii).  and  (c); 

g.  Section  70.167(a)(4).  (b)(2) 
introductory  text  and  (b)(3); 

h.  Section  70.186(a)(5); 
i.  The  undesignated  paragraph  after 
§  70.204(a)(3); 
j.  Section  70.205(b)(1)  and  (e)(2); 
k.  Section  70.206(b)(4)(ii)(B); 
1.  Section  70.207(b){l)(iii): 
m.  Section  70.208; 
n.  Section  70.209  (a)  and  (b); 
o.  Section  70.210(a)(1); 
p.  Section  70.241(a)(8); 
q.  Section  70.281(b)(2)(vi)  and  (3)(iv); 
r.  Section  70.413(c)(1); 
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s.  Section  70.414(k); 

t.  Section  70.481  fb)(2)  introductory 
text.  (3)(i).  {3)(ii)(B)  and  (4)  introductory 
text;  and 

u.  Section  70.482(d)(l)(i). 

§70.151     [Amended] 

Par.  35.  Section  70.151(g)  is  further 
amended  by  removing  the  words  "the 
regional  director  (compliance)  of  the 
region  in  which  a  notice  of  Federal  tax 
lien  was  filed  or  the  Chief,  Tax 
Processing  Center"  and  adding,  in 
substitution,  the  words  "an  appropriate 
ATF  officer". 

Par.  36.  Section  70.161  is  amended 
by: 

a.  Revising  the  first,  second,  third  and 
eleventh  sentences  of  paragraph  (a)(1)  to 
read  as  follows: 

§  70.161     Levy  and  distraint. 

(a)  Authority  to  levy — (1)  In  general.  If 
any  person  liable  to  pay  any  tax  neglects 
or  refuses  to  pay  the  tax  within  10  days 
after  notice  and  demand,  the 
appropriate  ATF  officer  who  initiated 
the  assessment  may  proceed  to  collect 
the  tax  by  levy,  provided  the  taxpayer 
has  been  furnished  the  notice  described 
in  §  70.162(a)  of  this  part.  The 
appropriate  ATF  officer  may  levy  upon 
any  property',  or  rights  to  property, 
whether  real  or  personal,  tangible  or 
intangible,  belonging  to  the  taxpayer. 
The  appropriate  ATF  officer  may  also 
levy  upon  property  with  respect  to 
which  there  is  a  lien  provided  by  26 
U.S.C.  6321  for  the  payment  of  the  tax. 
For  exemption  of  certain  property  from 
levy,  see  26  U.S.C.  6334  and  §§  70.241 
through  70.245  of  this  part.  *  *   *  For 
example,  if  on  the  first  day  of  the  month 
a  delinquent  taxpayer  sold  personal 
property  subject  to  an  agreement  that 
the  buyer  remit  the  purchase  price  on 
the  last  day  of  the  month,  a  levy  made 
on  the  buyer  on  the  10th  day  of  the 
month  would  reach  the  amount  due  on 
the  sale,  although  the  buyer  need  not 
satisfy  the  levy  by  paying  over  the 
amoimt  to  the  appropriate  ATF  officer 
until  the  last  day  of  the  month.  *  *  * 

b.  Removing  the  words  "Chief,  Tax 
Processing  Center  or  to  the  region 
director  (compliance)  having 
jurisdiction  over  such  person"  in  the 
fifth  sentence  of  paragraph  (c)  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer". 

Par.  37.  The  introductory  text  of 
§  70.163(a)(2)(ii)  is  revised  to  read  as 
follows: 

§  70.1 63    Surrender  of  property  subject  to 
levy. 

(a)*  *  • 
(2)*   *   * 


(ii)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  if  a  levy  has  been  made 
upon  property  or  rights  to  property 
subject  to  levy  which  a  bank  engaged  in 
the  banking  business  in  the  United 
States  or  a  possession  of  the  United 
States  is  in  possession  of  (or  obligated 
with  respect  to),  an  appropriate  ATF 
officer  shall  not  enforce  the  levy  with 
respect  to  any  deposits  held  in  an  office 
of  the  bank  outside  the  United  States  or 
a  possession  of  the  United  States,  unless 
the  notice  of  levy  specifies  that  such 
officer  intends  to  reach  such  deposits. 
The  notice  of  levy  must  not  specify  that 
such  officer  intends  to  reach  such 
deposits  unless  that  officer  making  such 
levy  believes: 


§70.165    [Amended] 

Par.  38.  Section  70.165  is  amended  by 
adding  the  word  "appropriate"  before 
the  words  "ATF  officer". 

Par.  39.  Paragraphs  (a)(1),  (a)(2)(i)(C) 
and-(D),  and  (a)(4),  and  the  introductory 
text  of  paragraph  (b)(1)  of  §  70.167  are 
revised  to  read  as  follows: 

§  70. 1 67    Authority  to  release  levy  and 
return  property. 

(a)  Release  of  levy— (1)  Authority.  An 
appropriate  aTF  officer  may  release  the 
levy  upon  all  or  part  of  the  property  or 
rights  to  property  levied  upon  as 
provided  in  paragraphs  (a)(2),  (3)  and  (4) 
of  this  section.  A  levy  may  be  released 
imder  paragraph  (a)(3)  of  this  section 
only  if  the  delinquent  taxpayer  complies 
with  such  of  the  conditions  thereunder 
as  an  appropriate  ATF  officer  may 
require  and  if  the  appropriate  ATT" 
officer  determines  that  such  action  will 
facilitate  the  collection  of  the  liability. 


(2)*  •  * 
(i)*  *  * 

(C)  The  taxpayer  has  entered  into  an 
agreement  under  26  U.S.C.  6159  to 
satisfy  such  liability  by  means  of 
installment  payments,  unless  such 
agreement  provides  otherwise  (an 
appropriate  ATF  officer  is  not  required 
to  release  the  levy  in  this  case  if  release 
of  such  levy  would  jeopardize  the 
secured  creditor  status  of  the  United 
States). 

(D)  An  appropriate  ATF  officer  has 
determined  that  such  levy  is  creating  an 
economic  hardship  due  to  the  financial 
condition  of  the  taxpayer,  or 

(4)  Release  where  value  of  interest  of 
United  States  is  insufficient  to  meet 
expenses  of  sale.  An  appropriate  ATF 
officer  may  release  the  levy  as 
authorized  under  paragraph  (a)(1)  of  this 
section  if  that  officer  determines  that  the 


value  of  the  interest  of  the  United  States 
in  the  seized  property,  or  in  the  part  of 
the  seized  property  to  be  released  is 
insufficient  to  cover  the  expenses  of  the 
sale  of  such  property. 
***** 

(b)  Return  of  property— (1)  General 
rule.  If  an  appropriate  ATF  officer 
determines  that  property  has  been 
wrongfully  levied  upon,  the  appropriate 
ATF  officer  may  retiUTi: 


§§  70.167  and  70.251    [Amended] 

Par.  40.  Part  70  is  further  amended  .by 
removing  the  words  "a  regional  director 
(compliance)  or  the  Chief,  Tax 
Processing  Center"  and  adding,  in 
substitution  the  words  "an  appropriate 
ATF  officer"  each  place  they  appear  in 
the  following  places: 

a.  Section  70.167(a)(2)(i)  introductory 
text  and  (a)(3);  and 

b.  Section  70.251(a)(2)  and  (b). 
Par.  41.  The  first  sentence  of 

paragraph  (b)(2)  and  paragraph  (c)  of 
§  70.168  are  revised  to  read  as  follows: 

§  70.168    Redemption  of  property. 

***** 

(b)*  *  * 

(2)  Price.  Such  property  or  tract  of 
property  may  be  redeemed  upon 
payment  to  the  purchaser,  or  in  case  the 
purchaser  cannot  be  found  in  the  county 
in  which  the  property  to  be  redeemed  is 
situated,  then  to  the  appropriate  ATF 
officer,  for  the  use  of  the  purchaser,  the 
purchaser's  heirs,  or  assigns,  the  amount 
paid  by  such  purchaser  and  interest 
thereon  at  the  rate  of  20  percent  per 
annum.  *  *  * 
*        •        •        *        • 

(c)  Record.  When  any  real  property  is 
redeemed,  the  appropriate  ATF  officer 
must  cause  entry  of  the  fact  to  be  made 
upon  the  record  of  sale  kept  in 
accordance  with  26  U.S.C.  6340  and 
§  70.187  of  this  part,  and  such  entry  is 
evidence  of  such  redemption.  The  party 
who  redeems  the  property  must  notify 
the  appropriate  ATF  officer  of  the  date 
of  such  redemption  and  of  the  transfer 
of  the  certificate  of  sale,  the  amount  of 
the  redemption  price,  and  the  name  of 
the  party  to  whom  such  redemption 
price  was  paid. 


§70.181    [Amended] 

Par.  42.  Section  70.181  is  fiurther 
amended  by: 

a.  Adding  the  word  "appropriate" 
before  the  words  "ATF  officer"  in 
paragraphs  (a),  (c)(3)(ii)  and  (c)(4)(iii): 

b.  Removing  the  phrase  "within  the 
ATF  region  where  the  seizure  is  made" 
from  the  second  sentence  and  the 


phrase  "within  such  region"  from  the 
third  sentence  in  paragraph  (b)(1); 

c.  Removing  the  phrase  "or  cause  the 
ATF  officer  conducting  the  sale  to 
adjourn"  and  the  comma  preceding 
such  phrase  in  paragraph  (c)(2);  and 

d.  Removing  "AFT"  before  the  word 
"officer"  in  paragraph  (c)(5)(ii)(D). 

§§70.181,  70.182, 70.183,  70.204  and  70.251 
[Amended] 

Par.  43.  Part  70  is  further  amended  by 
removing  the  term  "ATF"  before  the 
word  "officer"  or  "officers"  each  place 
it  appears  in  the  following  places: 

a.  Paragraph  (c){5)(ii)(E)  and  the  first 
sentence  of  paragraph  (c)(8)  of  §  70.181; 

b.  Section  70.182(a){2)(ii),  (6)(iv)  and 
(V),  (7)  and  (9): 

c.  Section  70.183  (b)(4),  (9)(iv)  and  (v), 
(10): 

d.  The  last  sentence  of  the 
undesignated  paragraph  after 
§  70.204(a)(3);  and 

e.  Section  70.251(b). 

Par.  44.  The  fourth  and  subsequent 
sentences  of  paragraph  (a)(2)(i)  of 
§  70.182  are  revised  to  read  as  follows: 

§  70.1 82    Disposition  of  personal  property 
acquired  by  the  United  States. 

(a)  Sale— *   *   * 

*  *         *        *        * 

(2)  Time,  place,  manner  and  terms  of 
sale. 
(i)  Time,  notice,  and  place  of  sale. 

*  *  *  In  addition,  the  appropriate  ATF 
officer  may  use  such  other  methods  of 
advertising  as  such  officer  believes  will 
result  in  obtaining  the  highest  price  for 
the  property.  Generally,  the  place  of  sale 
will  be  within  the  area  where  the 
property  was  originally  acquired  by  the 
United  States.  However,  if  the 
appropriate  ATF  officer  believes  that  a 
substantially  higher  price  may  be 
obtained,  the  sale  may  be  held  outside 
such  area. 

•|  I      *        •        *        * 

'  Par.  45.  Section  70.183  is  further 
amended  by: 

a.  Removing  the  words  "regional 
director  (compliance)  for  the  region  in 
which  the  pwperty  is  situated"  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer"  each  place 
they  appear  in  paragraphs  (a),  (b) 
introductory  text,  (c)  and  (e); 

b.  Removing  the  words  "regional 
director  (compliance)  for  the  region  in 
which  the  property  is  located"  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  paragraph 
(d):  and 

c.  Revising  paragraph  (f)  to  read  as 
follows: 


§  70.1 83    Administration  and  disposition  of 
real  estate  acquired  by  the  United  States. 

***** 

(f)  Authority  of  appropriate  ATF 
officer.  Notwithstanding  the  other 
paragraphs  of  this  section,  the 
appropriate  ATF  officer  may,  when  such 
officer  deems  it  advisable,  take  charge 
of,  and  assume  responsibility  for,  any 
real  estate  to  which  this  section  is 
applicable.  In  such  case,  such  officer 
will  notify  in  writing  the  appropriate 
ATF  officer  from  whom  he  or  she  is 
taking  charge  and  assuming 
responsibility.  Also,  in  any  case  where 
a  single  parcel  of  real  estate  is  situated 
in  an  area  in  which  more  than  one 
officer  has  jurisdiction,  the  appropriate 
ATF  officer  may  designate  in  writing 
one  officer  who  is  to  be  in  charge  of,  and 
responsible  for,  the  entire  property. 


§70.187    [Amended] 

Par.  46.  The  first  sentence  of 
§  70.187(a)  is  further  amended  by 
removing  the  words  "that  region"  and 
adding,  in  substitution,  the  words  "his 
or  her  jurisdiction". 

Par.  47.  Section  70.191(a)  is  revised  to 
read  as  follows: 

§70.191    Authoriiation. 

(a)  In  general.  A  civil  action  for  the 
collection  or  recovery  of  taxes,  or  of  any 
fine,  penalty,  or  forfeiture  (with  respect 
to  the  provisions  of  26  U.S.C.  enforced 
and  administered  by  the  Bureau)  will  be 
commenced  when  the  appropriate  ATF 
officer,  directs  that  the  action  be 
commenced. 
***** 

Par.  48.  Paragraph  (a)  of  §  70.192  is 
revised  to  read  as  follows: 

§  70.1 92    Action  to  enforce  lien  or  to 
subject  property  to  payment  of  tax. 

(a)  Civil  actions.  In  any  case  where 
there  has  been  a  refusal  or  neglect  to  pay 
any  tax  (with  respect  to  the  provisions 
of  26  U.S.C.  enforced  and  administered 
by  the  Bureau)  or  to  discharge  any 
liability  in  respect  thereof,  whether  or 
not  levy  has  been  made,  the  Attorney 
General  or  designated  delegate  at  the 
request  of  the  appropriate  ATF  officer, 
may  direct  a  civil  action  to  be  filed  in 
any  court  of  the  United  States  to  enforce 
the  lien  of  the  United  States  under  the 
Internal  Revenue  Code  with  respect  to 
such  tax  or  liability  or  to  subject  any 
property,  of  whatever  nature,  of  the 
delinquent,  or  in  which  the  delinquent 
has  any  right,  tide  or  interest,  to  the 
payment  of  such  tax  or  liability.  In  any 
such  proceeding,  at  the  instance  of  the 
United  States,  the  court  may  appoint  a 
receiver  to  enforce  the  lien,  or,  upon 


certification  by  the  appropriate  ATF 
officer  during  the  pendency  of  such 
proceedings  that  it  is  in  the  public 
interest,  may  appoint  a  receiver  with  all 
the  powers  of  a  receiver  in  equity. 


§70.205    [Amended] 

Par.  49.  The  last  sentences  of 
70.205(b)(1)  and  (c)(1)  are  amended  by 
removing  the  phrase  "the  authority  of 
the  Chief,  Tax  Processing  Center  and  the 
regional  director  (compliance)  to  release 
a  lien  or  to  discharge"  and  adding,  in 
substitution,  the  words  "releasing  a  lien 
or  discharging". 

Par.  SO.  The  second  sentence  of 
§  70.206(a)(1)  is  amended  by  removing 
the  phrase  "the  Chief,  Tax  Processing 
Center,  has  consented  to  the  sale"  and 
adding,  in  substitution,  the  words  "a 
consent  to  the  sale  has  been  made". 

Par.  51.  Section  70.206  is  further 
amended  by: 

a.  Removing  the  phrase  "a  regional 
director  (compliance)"  and  adding,  in 
substitution,  the  words  "an  appropriate 
ATF  officer"  in  the  introductory  text  of 
paragraph  (b)(1),  and  the  first 
undesignated  sentence  following 
paragraph  (b)(4)(ii)(B);  and 

b.  Revising  paragraphs  (c)(1)  and  (4) 
to  read  as  follows: 

§  70.206    Discharge  of  liens;  redemption  by 
United  States. 

***** 

(c)  Certificate  of  redemption — (1)  In 
general.  If  an  appropriate  ATF  officer 
exercises  the  right  of  redemption  of  the 
United  States  described  in  paragraph  (a) 
of  this  section,  the  appropriate  ATF 
officer  shall  apply  to  the  officer 
designated  by  local  law,  if  any,  for  the 
documents  necessary  to  evidence  the 
fact  of  redemption  and  to  record  title  to 
the  redeemed  property  in  the  name  of 
the  United  States.  If  no  such  officer  has 
been  designated  by  local  law,  or  if  the 
officer  designated  by  local  law  fails  to 
issue  the  necessary  documents,  the 
appropriate  ATF  officer  is  authorized  to 
issue  a  certificate  of  redemption  for  the 
property  redeemed  by  the  United  States. 
***** 

(4)  Application  for  release  of  right  of 
redemption.  Upon  application  of  a  party 
with  a  proper  interest  in  the  real 
property  sold  in  a  nonjudicial  sale 
described  in  26  U.S.C.  7425(b)  and 
§  70.204  of  this  part,  which  real 
property  is  subject  to  the  right  of 
redemption  of  the  United  States 
described  in  this  section,  the  — 

appropriate  ATF  officer  may,  in  that 
officer's  discretion,  release  the  right  of 
redemption  with  respect  to  the  property. 
The  application  for  the  release  must  be 
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submitted  in  writing  to  an  appropriate 
ATF  officer  and  must  contain  such 
information  as  the  appropriate  ATF 
officer  may  require.  If  the  appropriate 
ATF  officer  determines  that  the  right  of 
redemption  of  the  United  States  is 
without  value,  no  amount  shall  be 
required  to  be  paid  with  respect  to  the 
release  of  the  right  of  redemption. 
***** 

Par.  52.  Paragraph  (h)  of  §  70.222  is 
revised  to  read  as  follows: 

§  70.222    Time  return  deemed  filed  for 
purposes  of  determining  limitations. 

***** 

(b)  Returns  executed  by  appropriate 
ATF  officers.  The  execution  of  a  return 
by  an  appropriate  ATF  officer  imder  the 
authority  of  section  6020(b)  of  the 
Internal  Revenue  Code  does  not  start  the 
nmning  of  the  statutory  period  of 
limitations  on  assessment  and 
collection. 
***** 

Par.  53.  Parap-aphs  {a)(l)  and  (2){i)  of 
§  70.224  are  revised  to  read  as  follows: 

§  70.224    Collection  after  assessment. 

(a)  Length  of  period — (1)  General  rule. 
In  any  case  in  which  a  tax  has  been 
assessed  within  the  statutory  period  of 
limitation  properly  applicable  thereto,  a 
proceeding  in  court  to  collect  such  tax 
may  be  begim.  or  levy  for  the  collection 
of  such  tax  may  be  made,  within  10 
years  after  the  assessment  thereof. 

(2)  Extension  by  agreement. 

(i)  The  10-year  period  of  limitation  on 
collection  after  assessment  of  any  tax 
may.  prior  to  the  expiration  thereof,  be 
extended  for  any  period  of  time  agreed 
upon  in  writing  by  the  taxpayer  and  the 
appropriate  ATF  officer.  Whenever 
necessary  to  protect  the  revenue,  such 
officer  may  also  execute  a  written 
agreement  with  the  taxpayer  to  extend 
the  period  of  limitation.  The  extension 
becomes  effective  upon  execution  of  the 
agreement  by  both  the  taxpayer  and 
such  officer. 
***** 

Par.  54.  The  first  sentence  of  §  70.227 
is  revised  to  read  as  follows: 

§  70.227    Suspension  of  running  of  period 
of  limitation;  wrongful  seizure  of  property  of 
third  party. 

The  running  of  the  period  of 
limitations  on  collection  after 
assessment  prescribed  in  26  U.S.C.  6502 
(relating  to  collection  after  assessment) 
shall  be  suspended  for  a  period  equal  to 
a  period  begiiming  on  the  date  property 
(including  money)  is  wrongfully  seized 
or  received  by  an  appropriate  ATF 
officer  and  ending  on  the  date  30  days 
after  the  date  on  which  the  appropriate 


ATF  officer  returns  the  property 
pursuant  to  26  U.S.C.  6343(b)  (relating 
to  authority  to  retiun  property)  or  the 
date  30  days  after  the  date  on  which  a 
judgment  secured  pursuant  to  26  U.S.C. 
7426  (relating  to  civil  actions  by  persons 
other  than  taxpayers)  with  respect  to 
such  property  becomes  final.  *  *  * 


§70.253    [Amended] 

Par.  55.  Paragraphs  (b)(1)  and  (2)  of 
§  70.253  are  further  amended  by 
removing  "§  70.67"  and  adding,  in 
substitution,  "70.167". 

§70.262    [Amended] 

Par.  56.  Paragraph  (b)(4)  of  §  70.262  is 
further  amended  by  removing  the 
phrase  "by  the  regional  director 
(compliance)". 

Par.  57.  Paragraph  (c)(2)  of  §  70.262  is 
amended  by  removing  the  words  "by 
the  regional  director  (compliance)  or  the 
Chief,  Tax  Processing  Center". 

§70.281    [Amended] 

Par.  58.  Section  70.281  is  further 
amended  by: 

a.  Removing  the  words  and 
punctuation  "(which  may  be  obtained 
from  the  regional  director  (compliance) 
or  the  Chief,  Tax  Processing  Center)," 
ftom  paragraph  (a)(1);  and 

b.  Removing  the  words  "acceptable  in 
discretion  of  ATF  officials"  from  the 
section  heading  of  paragraph  (b)(2). 

Par.  59.  Paragraph  (a)  and  the  first 
sentence  of  paragraph  (b)  of  §  70.304  are 
revised  to  read  as  follows: 

§  70.304    Place  for  filing  documents  other 
than  returns. 

(a)  If  a  document,  other  than  a  return, 
is  required  to  be  filed  with  an  ATF 
office,  such  dociunent  may  be  hand 
delivered  to  such  office. 

(b)  For  purposes  of  this  section,  a 
return  or  document  will  be  considered 
to  be  hand  carried  if  it  is  brought  to  an 
ATF  supervisor  of  the  ATF  office  by  the 
person  required  to  file  the  return  or 
other  document,  or  by  the  person's 
agent.  *  *  * 


§70.306    [Amended] 

Par.  60.  The  fifth  sentence  of 
§  70.306(a)  is  amended  by  removing  the 
words  "Director,  the  Chief,  Tax 
Processing  Center,  or  a  regional  director 
(compliance)"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer". 

§70.333    [Amended] 

Par.  61.  Section  70.333  is  amended  by 
removing  the  words  "Director,  or  to  a 


regional  director  (compliance)  or  to  the 
Chief,  Tax  Processing  Center"  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer". 
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§70.411    [Anwnded] 

Par.  62.  Section  70.411  is  amended 
by: 

a.  Removing  the  words  "regional 
director  (compliance),  of  the  ATF  region 
in  which  operations  are  to  be 
conducted"  and  adding,  in  substitution, 
the  words  "appropriate  ATF  officer"  in 
paragraph  (b); 

b.  By  removing  the  third  and  fourth 
sentences  and  adding,  in  substitution, 
the  sentence  "Supplies  of  prescribed 
forms  may  be  obtained  from  the  ATF 
Distribution  Center,  7943  Angus  Court, 
Springfield,  Virginia  22153."  in  the 
introductory  text  of  paragraph  (c);  and 

c.  By  removing  the  phrase  "by  ATF 
officers"  in  paragraph  (c)(16). 

§§70.412  and  70.413    [Amended] 

Par.  63.  Part  70  is  further  amended  by 
removing  the  phrase  "with  the  regional 
director  (compliance)"  each  place  it 
appears  in  the  following  places: 

a.  The  first  sentence  of  §  70.412(a); 
and 

b.  Section  70.413((c)(2)  introductory 
text,  (d)  introductory  text  and  (e). 

Par.  64.  The  third  sentence  §  70.412(a) 
is  amended  by  removing  the  phrase  "by 
the  regional  director  (compliance)"  each 
place  it  appears. 

Par.  65.  Paragraph  (b)  of  §  70.413  is 
revised  to  read  as  follows: 

§70.413    Claims. 

***** 

(b)  Claims  for  abatement.  When  the 
tax  on  distilled  spirits,  wines,  or  beer  is 
assessed  and  the  taxpayer  thinks  that 
the  tax  is  not  due  under  the  law,  such 
taxpayer  may  file  a  claim  for  abatement 
of  the  tax  on  ATF  Form  5620.8  with  the 
officer  who  made  demand  for  the  tax. 
Such  officer  may  call  upon  the  taxpayer 
to  file  a  bond  in  double  the  amount  of 
the  tax  in  order  to  insure  collection  of 
the  tax  if  the  claim  is  rejected.  When  the 
claim  is  acted  upon,  the  taxpayer  is 
notified  of  the  allowance  or  rejection  of 
the  claim.  If  the  claim  is  rejected,  such 
officer,  will  initiate  action  to  collect  the 
tax. 
***** 

Par.  66.  The  last  sentence  of 
§  70.414(a)  is  revised  to  read  as  follows: 

§  70.41 4    Preparation  and  filing  of  claims. 

(a)  Distilled  spirits  at  distilled  spirits 
plants.  *  *  *  It  is  not  necessary  to  file 
a  claim  for  credit  of  tax  on  taxpaid 
samples  taken  by  appropriate  ATF 
officers  from  distilled  spirits  plants,  as 


the  appropriate  ATF  officer  will  allow 
credit,  without  claim,  for  tax  on  such 
samples. 

***** 

Par.  67.  Section  70.416  is  revised  to 
read  as  follows: 

§  70.41 6    Application  for  approval  of 
interlocl(ing  directors  and  officers  under 
section  8  of  the  Federal  Alcohol 
Administration  Act. 

Any  person  who  is  an  officer  or 
director  of  a  corporation  now  engaged  in 
business  as  a  distiller,  rectifier,  or 
blender  of  distilled  spirits,  or  of  an 
affiliate  thereof,  who  desires  to  take 
office  in  other  companies  similarly 
engaged,  must  obtain  permission  to  do 
so  from  the  appropriate  ATF  officer. 
Applications  for  such  permission  to  take 
office  must  be  prepared  and  filed  in 
accordance  with  instructions  available 
from  the  appropriate  ATF  officer. 

Par.  68.  Section  70.418  is  revised  to 
read  as  follows: 

§70.418    Conferences. 

Any  person  desiring  a  conference 
with  ATF,  relative  to  any  matter  arising 
in  connection  with  such  person's 
operations,  will  be  accorded  such  a 
conference  upon  request.  No  formal 
requirements  are  prescribed  for  such 
conference.  , 

Par.  69.  Section  70.419  is  revised  to 
read  as  follows: 

§70.419    Representatives. 

Title  31  CFR  part  8  is  applicable  to  all 
representatives  of  the  taxpayer,  for  any 
conference  with  ATF. 

§70.432    [Amended] 

Par.  70.  Section  70.432  is  further 
amended  by: 

a.  Removing  the  words  "with,  and 
obtaining  a  permit  from,  the  regional 
director  (compliance)  for  the  region  in 
which  operations  are  to  be  conducted" 
from  paragraph  (a)  and  adding,  in 
substitution,  the  words  "and  obtaining  a 
permit"; 

b.  Removing  the  words  "with  the 
regional  director  (compliance)  for  the 
region  in  which  operations  are  to  be 
conducted"  from  paragraph  (b);  and 

c.  Removing  the  words  "with  the 
regional  director  (compliance)  for  the 
region  in  which  the  customs  warehouse 
is  located"  from  paragraph  (d). 

Par.  71.  The  fourth  and  last  sentences 
of  paragraph  (a)  and  the  second 
sentence  of  paragraph  (b)  of  §  70.433  are 
revised  to  read  as  follows: 

§  70.433    Collection  of  taxes. 

(a)  Tobacco  products.  "   *   *  Tax 
returns,  with  remittances,  are  filed  by 
the  domestic  manufacturer  in 


accordance  with  instructions  on  the 
appropriate  ATF  form.  *  *  *  Tax 
returns  in  Puerto  Rico,  with  remittances, 
are  filed  in  accordance  with  instructions 
on  the  appropriate  ATF  form. 

(b)  Cigarette  papers  and  tubes.  *   *  * 
Such  returns,  with  remittances,  are  filed 
in  accordance  with  the  instructions  on 
the  appropriate  ATF  form.  *   *  * 
***** 

§70.438    [Amended] 

Par.  72.  Section  70.438  is  amended 
by: 

a.  Revising  the  regulatory  reference  in 
the  first  sentence  from  70.131(b)  to 
70.431(b);  and 

b.  Removing  the  second,  third  and 
foiuth  sentences. 

Par.  73.  Section  70.471  is  revised  to 
read  as  follows: 

§70.471     Rulings. 

(a)  Requests  for  rulings.  Any  person 
who  is  in  doubt  as  to  any  matter  arising 
in  connection  with: 

(1)  Operations  or  transactions  in  the 
alcohol  tax  area  or  under  the  Federal 
Alcohol  Administration  Act; 

(2)  Operations  or  transactions  in  the 
tobacco  tax  area;  or 

(3)  The  taxes  relating  to  machine 
guns,  destructive  devices,  and  certain 
other  firearms  imposed  by  chapter  53  of 
the  Internal  Revenue  Code;  the 
registration  by  importers  and 
manufacturers  of,  and  dealers  in,  such 
firearms;  the  registration  of  such 
firearms;  the  licensing  of  importers  and 
manufacturers  of,  and  dealers  in, 
firearms  and  ammunition,  and 
collectors  of  firearms  and  ammunition 
curios  and  relics  under  chapter  44  of 
title  18  of  the  United  States  Code;  the 
licensing  of  manufacturers,  importers, 
limited  manufacturer  of,  and  dealers  in, 
explosives  and  issuance  of  permits  for 
users  of  explosives  under  chapter  40  of 
title  18  of  the  United  States  Code;  and 
registration  of  importers  of.  and  permits 
to  import,  arms,  ammunition,  and 
implements  of  war,  under  section  38  of 
the  Arms  Export  Control  Act  of  1976; 
and  the  taxes  relating  to  pistols, 
revolvers,  firearms  (other  than  pistols 
and  revolvers),  shells  and  cartridges 
imposed  by  chapter  32  of  the  Internal 
Revenue  Code,  may  request  a  ruling 
thereon  by  addressing  a  letter  to  the 
appropriate  ATF  official.  A  ruling  can 
be  issued  only  from  Bureau 
Headquarters  unless  the  issues  involved 
are  clearly  covered  by  currently 
effective  rulings  or  come  within  the 
plain  intent  of  the  statutes  or 
regulations. 

fb)  Routine  requests  for  information. 
Routine  requests  for  information  should 


be  addressed  to  the  appropriate  ATF 
officer. 

§70.481    [Amended] 

Par.  74.  Paragraph  (b)(1)  of  §  70.481  is 
amended  by  removing  the  phrase 
"entered  into  by  an  authorized  ATF 
official". 

Par.  75.  Section  70.482  is  amended 
by: 

a.  Removing  paragraphs  (d)(l)(ii) 
through  (v); 

b.  Redesignating  paragraph  (d)(l)(vi) 
as  paragraph  (d)(l)(ii); 

c.  Revising  the  last  sentence  of  the 
redesignated  paragraph  (d)(l)(ii)  and  the 
introductory  text  of  paragraph  (e)  and 
the  undesignated  paragraph  after 
paragrah  (e)(3). 

(d)  Removing  the  dollar  amount 
"$500"  in  the  imdesignated  sentence 
following  paragraph  (e)(3)  and  adding, 
in  substitution,  the  words,  including  the 
punctuation,  "$50,000.  However,  such 
compromise  shall  be  subject  to 
continuing  quality  review  by  the 
Secretary."  The  revisions  read  as 
follows: 

§  70.482    Offers  in  compromise  of  liabilities 
(other  than  forfeiture)  under  26  U.S.C. 

***** 

(d)*  *  * 

(D*  *  * 

(ii)  *  *  *  When  final  action  has  been 
taken,  the  proponent  is  notified  of  the 
acceptance  or  rejection  of  the  offer. 
***** 

(e)  Record.  Except  as  otherwise 
provided  in  this  paragraph,  if  an  oiTer  in 
compromise  is  accepted,  there  shall  be 
placed  on  file  the  opinion  of  counsel  for 
the  Bureau  with  respect  to  such 
compromise,  with  the  reason  therefor, 
and  including  a  statement  of:  *  *  * 
***** 

(3)*   *   • 

However,  no  such  opinion  shall  be 
required  with  respect  to  the  offer  in 
compromise  of  any  civil  case  in  which 
the  unpaid  amount  of  tax  assessed 
(including  any  interest,  additional 
amount,  addition  to  the  tax.  or 
assessable  penalty  is  less  than  $50,000. 
However,  such  compromise  shall  be 
subject  to  continuing  quality  review  by 
the  Secretary. 
***** 

Par.  76.  Section  70.483  is  revised  to 
read  as  follows: 

§  70.483    Offers  in  compromise  of 
violations  of  Federal  Alcohol  Administration 
Act. 

The  Federal  Alcohol  Administration 
Act  provides  penalties  for  violations  of 
its  provisions.  The  appropriate  ATF 
officer  is  authorized  to  compromise 
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such  liabilities.  Persons  desiring  to 
submit  offers  in  compromise  may 
submit  such  offers  on  Form  5640.2. 
When  the  offer  is  acted  upon,  the 
proponent  is  notified  of  the  acceptance 
or  rejection  of  the  offer.  If  the  offer  is 
rejected,  the  sum  submitted  with  the 
offer  in  compromise  is  returned  to  the 
proponent.  If  the  offer  is  accepted,  the 
proponent  is  notified  and  the  case  is 
closed. 

$70,484    [Amended] 

Par.  77.  Section  70.484  is  amended  by 
removing  the  words  "Director  or 
designated  delegate"  each  place  it 
appears  and  adding,  in  substitution,  the 
words  "appropriate  ATF  officer". 

Par.  78.  The  first,  third  and  fourth 
sentences  of  §  70.506  are  revised  to  read 
as  follows: 

§  70.506    Execution  and  filing  of  claim. 

Claims  to  which  this  subpart  is 
applicable  must  be  executed  on  Form 
2635  (5620.8)  in  accordance  with  the 
instructions  on  the  form.  *  *  *  Claims 
for  credit  or  refund  of  taxes  collected  by 
district  directors  of  customs,  to  which 
the  provisions  of  section  6423, 1.R.C., 
are  applicable  and  which  Customs 
regulations  (19  CFR  Part  24— Customs 
Financial  and  Accounting  Procedure) 
require  to  be  filed  with  the  appropriate 
ATF  officer,  must  be  executed  and  filed 
in  accordance  with  applicable  Customs 
regulation?  and  this  subpart.  The  claim 
must  set  forth  each  groimd  upon  which 
the  claim  is  made  in  sufficient  detail  to 
apprise  the  appropriate  ATF  officer  of 
the  exact  basis  therefor.  *  *  * 


§70.601    [Amended] 

Par.  79.  Section  70.601  is  amended  by 
removing  the  definition  of  "Region". 

Par.  80.  Paragraph  (a)(1)  of  §  70.603  is 
revised  to  read  as  follows: 

§  70.603    Execution  and  filing  of  claim. 
(a)  General.  (1)  Claims  under  this 
subpart  must  be  filed  on  Form  2635 
(5620.8). 

***** 

Par.  81.  Section  70.701  is  amended  by 
revising  paragraph  (a)(1)  and  the  last 
sentence  of  paragraph  (c)  to  read  as 
follows: 

§  70.701    Rules  and  regulations. 

(a)  Formulation.  (1)  Alcohol,  tobacco, 
firearms,  and  explosives  rules  take 
various  forms.  The  most  important  rules 
are  issued  as  Treasury  decisions, 
prescribed  by  the  Director,  and 
approved  by  the  Secretary.  Other  rules 
may  be  issued  over  the  signature  of  the 
Director  or  the  signature  of  any 


appropriate  ATF  officer.  The  channeling 
of  rules  varies  with  the  circumstances. 

Treasury  decisions  are  prepared 
within  the  appropriate  ATF  offices. 
After  approval  by  the  Director,  Treasury 
decisions  are  forwarded  to  the  Secretary 
for  further  consideration  and  final 
approval. 
***** 

(c)  Petition  to  change  rules.  *  *  * 
Petitions  must  be  addressed  to  the 
Biueau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226. 

***** 

b.  Removing  the  word  "officials"  in 
the  first  sentence  of  paragraph 
(d)(2)(i)(A)  and  adding,  in  substitution, 
the  word  "officers"; 

c.  Removing  the  words  "Associate 
Director  (Compliance  Operations)  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  paragraph 
(d)(2)(iv)(A): 

d.  Removing  the  words  "Assistant 
Director"  each  place  they  appear  and 
adding,  in  substitution,  the  words 
"appropriate  ATF  officer"  in  paragraph 
(d)(2)(iv)(B);  and 

e.  Removing  the  words  "Assistant 
Directors"  and  adding,  in  substitution, 
the  words  "appropriate  ATF  officers"  in 
paragraph  (d)(2)(iv)(C). 

§70.801    [Amended] 

Par.  82.  Section  70.801  is  amended  by 
removing  the  words  "Chief,  Disclosure 
Branch"  and  adding,  in  substitution,  the 
words  "Bureau  of  Alcohol,  Tobacco  and 
Firearms". 

Par.  83.  Section  70.802  is  amended 
by: 

.  a.  Removing  the  words  "in  the  office 
of  the  regional  director  (compliance) 
who  received  the  offer  and  in  the  office 
of  the  Assistant  Director  (Liaison  and 
Public  Information)"  and  adding,  in 
substitution,  the  words  "with  the 
appropriate  ATF  officer"  in  the  first 
sentence  of  paragraph  (a); 

b.  Removing  the  words  "operating 
permits  under  26  U.S.C.  5171,  and 
industrial  use  permits  under  26  U.S.C. 
5271"  and  the  commas  preceding  and 
following  these  words,  and  removing 
the  words  "in  the  offices  of  regional 
director  (compliance)"  in  paragraph 
(b)(1): 

c.  Removing  paragraph  (b)(2); 

d.  Revising  paragraph  (c)  and  the 
second,  third  and  fifth  sentences  of 
paragraph  (g)  to  read  as  follows: 

70.802    Rules  for  disclosure  of  certain 
specified  matters. 

***** 

(c)  List  of  plants  and  permittees.  Upon 
request,  the  appropriate  ATF  official 
shall  furnish  a  list  of  any  type  of 


qualified  proprietor  or  permittee  if  the 
disclosiu^  is  not  prohibited  by  law. 

***** 

(g)  Comments  received  in  response  to 
a  notice  of  proposed  rulemaking.  *   *  * 
Comments  may  be  inspected  in  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Washington,  DC  20226.  The 
request  to  inspect  comments  must  be  in 
writing  and  signed  by  the  person 
making  the  request  and  should  be 
addressed  to  the  Director,  Biu^au  of 
Alcohol,  Tobacco  and  Firearms, 
Washington,  DC  20226.  *   *   *  Copies  of 
comments  (or  portions  thereof)  may  be 
obtained  by  a  written  request  addressed 
to  the  Director,  Biu^au  of  Alcohol, 
Tobacco  and  Firearms,  Washington,  DC 
20226.  *   *   * 
***** 

e.  Removing  the  words  "Chief, 
Alcohol  and  Tobacco  Programs 
Division"  and  adding,  in  substitution, 
the  words  "appropriate  ATF  officer" 
from  the  first  sentence  of  paragraph  (d); 

f.  Removing  the  words  "in  the  office 
of  regional  director  (compliance)"  and 
adding,  in  substitution  the  words  "from 
the  appropriate  ATF  officer"  in 
para^aph  (e);  and 

g.  Removing  the  words  "Deputy 
Associate  Director  (Regulatory 
Enforcement)"  and  adding,  in 
substitution,  the  words  "appropriate 
ATF  officer"  in  paragraph  (f). 

Par.  84.  Section  70.803  is  amended  by 
revising  the  first  two  sentences  of 
paragraph  (c),  paragraph  (d),  paragraph 
(e)(1),  paragraph  (e)(2),  the  last  sentence 
of  paragraph  (e)(3),  paragraphs  (e)(4) 
and  (5),  and  the  first  two  sentences  of 
paragraph  (f)  to  read  as  follows: 

§  70.803    Requests  or  demands  for 
disclosure  In  testimony  and  in  related 
matters. 

***** 

(c)  Disclosure  of  ATF  records  or 
information  prohibited  without  prior 
approval  of  the  appropriate  ATF  officer. 
The  disclosure,  including  the 
production,  of  ATF  records  or 
information  to  any  person  outside  the 
Department  of  the  Treasury  or  to  any 
court,  administrative  agency,  or  other 
authority,  in  response  to  any  request  or 
demand  for  the  disclosure  of  such 
records  or  information  shall  be  made 
only  with  the  prior  approval  of  the 
appropriate  ATF  officer.  However, 
nothing  in  this  section  restricts  the 
disclosure  of  ATF  records  or 
information  for  which  the  appropriate 
ATF  officer  has  determined  that  the 
disclosure  is  authorized  under  any 
provision  of  statute.  Executive  order,  or 
regulations,  or  for  which  a  procedure 
has  been  established  by  the  Director. 


(d)  Delegation  of  authority  to 
determine  disclosure  and  establish 
procedures.  The  appropriate  ATF  officer 
is  hereby  authorized  to  determine 
whether  or  not  ATF  officers  and 
employees  will  be  permitted  to  disclose 
ATF  records  or  information  in  response 
to: 

(1)  A  request  by  any  court,         _ 
administrative  agency,  or  other 
authority,  or  by  any  person,  for  the 
disclosiire  of  such  records  or 
information;  or 

(2)  A  demand  for  the  disclosure  of 
such  records  or  information. 

(3)  The  Director  is  also  authorized  to 
establish  such  other  procedures  as  he  or 
she  may  deem  necessary  with  respect  to 
the  disclosure  of  ATF  records  or 
information  by  ATF  officers  and 
employees.  Any  determination  by  the 
appropriate  AIT  officer  as  to  whether 
ATF  records  or  information  will  be 
disclosed,  or  any  procedure  established 
by  the  Director  in  connection  therewith, 
must  be  made  in  accordance  with 
applicable  statutes.  Executive  orders, 
regulations,  and  any  instructions  that 
may  be  issued  by  the  Secretary. 
Notwithstanding  the  preceding 
provisions  of  this  paragraph,  the 
appropriate  ATF  officer  shall,  where 
either  the  Secretary  or  such  officer 
deems  it  appropriate,  refer  the  opposing 
of  a  request  or  demand  for  disclosure  of 
ATF  records  or  information  to  the 
Secretary. 

(e)  Procedure  in  the  event  of  a  request 
or  demand  for  A  TF  records  or 
information — (1)  Request  procedure. 
Any  ATF  officer  or  employee  who 
receives  a  request  for  ATF  records  or 
information,  the  disposition  of  which  is 
not  covered  by  a  procedure  established 
by  the  Director,  must  promptly 
communicate  the  contents  of  the  request 
to  the  appropriate  ATF  officer.  The 
officer  or  employee  must  await 
instructions  from  the  appropriate  ATF 
officer  concerning  the  response  to  the 
request.  *  *  * 

(2)  Demand  procedure.  Any  ATF 
officer  or  employee  who  is  served  with 
a  demand  for  ATF  records  or 
information,  the  disposition  of  which  is 
not  covered  by  a  procedure  established 
by  the  Director,  must  promptly,  and 
without  awaiting  appearance  before  the 
court,  administrative  agency,  or  other 
authority,  commimicate  the  contents  of 
the  demand  to  the  appropriate  ATF 
officer.  The  ATF  officer  or  employee 
must  await  instructions  from  the 
appropriate  ATF  officer  concerning  the 
response  to  the  demand.  If  it  is 
determined  by  the  appropriate  ATF 
officer  that  the  demand  should  be 
opposed,  the  U.S.  attorney,  his  or  her 
assistant,  or  other  appropriate  legal 


representative  shall  be  requested  to 
respectfully  inform  the  court, 
administrative  agency,  or  other 
authority  that  the  appropriate  ATF 
officer  has  instructed  the  ATF  officer  or 
employee  to  refuse  to  disclose  the  ATF 
records  or  information  sought.  If 
instructions  have  not  been  received 
from  the  appropriate  ATF  officer  at  the 
time  when  the  ATF  officer  or  employee 
is  required  to  appear  before  the  court, 
administrative  agency,  or  other 
authority  in  response  to  the  demand,  the 
U.S.  attorney,  his  or  her  assistant,  or 
other  appropriate  legal  representative 
must  be  requested  to  appear  with  the 
ATF  officer  or  employee  upon  whom 
the  demand  has  been  served  and  request 
additional  time  in  which  to  receive  such 
instructions.  In  the  event  the  court, 
administrative  agency,  or  other 
authority  rules  adversely  with  respect  to 
the  refusal  to  disclose  the  records  or 
information  pursuant  to  the  instructions 
of  the  appropriate  ATF  officer,  or 
declines  to  defer  a  ruling  until 
instructions  from  the  appropriate  ATF 
officer  have  been  received,  the  ATF 
officer  or  employee  upon  whom  the 
demand  has  been  served  must,  pursuant 
to  this  section,  respectfully  decline  to 
disclose  the  ATF  records  or  information 
sought. 

(3)  Affidavit  required  for  testimony. 

*  *  *  The  appropriate  ATF  officer  may, 
upon  request  and  for  good  cause  shown, 
waive  the  requirement  of  this  paragraph. 

(4)  Time  limit  for  serving  request  or 
demand.  The  request  or  demand, 
together  with  the  affidavit  or  statement 
(if  required  by  paragraph  (e)(3)  of  this 
section),  must  be  served  at  least  5 
working  days  prior  to  the  scheduled 
date  of  testimony  or  disclosiue  of 
records,  in  order  to  ensiue  that  the 
appropriate  ATF  officer  has  adequate 
time  to  consider  whether  to  grant  the 
request  or  demand.  The  appropriate 
ATF  officer  may.  upon  request  and  for 
good  cause  shown,  waive  the 
requirement  of  this  paragraph. 

(5)  Factors  to  be  considered  in 
determining  whether  a  request  or 
demand  will  be  granted.  The 
appropriate  ATF  officer  must  consider 
whether  granting  the  request  or  demand 
would  be  appropriate  under  the  relevant 
rules  of  procedure  and  substantive  law 
concerning  privilege.  Among  the 
requests  or  demands  that  will  not  be 
granted  are  those  that  would,  if  granted, 
result  in — 

(i)  The  violation  of  a  statute,  such  as 
26  U.S.€.  6103  or  7213,  or  a  rule  of 
procedure,  such  as  the  grand  jury 
secrecy  rule  (F.R.Cr.P.  Rule  6(e)),  or  a 
specific  regulation; 

(ii)  The  disclosure  of  classified 
information; 


(iii)  The  disclosure  of  a  confidential 
source  or  informant,  unless  the  ATF 
officer  or  employee  and  the  source  or 
informant,  have  no  objection; 

(iv)  The  disclosure  of  investigative 
records  compiled  for  law  enforcement 
purposes  if  enforcement  proceedings 
would  thereby  be  impeded,  or  of 
investigative  techniques  and  procedures 
whose  effectiveness  would  thereby  be 
impaired,  unless  the  appropriate  ATF 
officer  determines  that  ihe 
administration  of  justice  requires 
disclosure; 

(v)  The  disclosure  of  trade  secrets 
without  the  owner's  consent;  or 

(vi)  Testimony  in  a  case  in  which  ATF 
has  no  interest,  records  or  other  official 
information. 

(f)  State  cases.  The  appropriate  ATF 
officer,  may,  in  the  interest  of  Federal 
and  State  law  enforcement,  upon  receipt 
of  demands  or  requests  of  State 
authorities,  and  at  the  expense  of  the 
State,  authorize  employees  under  their 
supervision  to  attend  trials  and    . 
administrative  hearings  in  liquor, 
tobacco,  firearms,  or  explosives  cases  in 
which  the  State  is  a  party  or  on  behalf 
of  the  State  in  any  criminal  case,  to 
produce  records,  and  to  testify  as  to 
facts  coming  to  their  knowledge  in  their 
official  capacities.  However,  in  cases 
where  a  defendant  in  a  criminal  case 
requests  or  demands  testimony  or  the 
production  of  ATF  records  or 
information,  authorization  from  the 
appropriate  ATF  officer  is  required. 


Signed:  April  5,  2001. 
Bradley  A.  Buckles, 
Director. 

Approved:  April  12,  2001. 

Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary 
(Regulatory.  Tariff  and  Trade  Enforcement). 

(FR  Doc.  01-12803  Filed  5-25-01;  8:45  am] 

8ILUNO  CODE  4«10-31-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Preparation  Changes  for  Securing 
Packages  of  Mall 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth 
revised  Domestic  Mail  Manual  (DMM) 
standards  that  will  help  ensure  packages 
of  Periodicals  and  Standard  Mail 
maintain  their  integrity  during 
transportation  and  postal  processing. 
This  final  rule  reorganizes  DMM  M020 
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by  prescribing  basic  standards  for 
prepeiring  and  securing  all  packages  and 
incorporating  standards  that  pertain 
individually  to  packages  on  pallets, 
packages  in  sacks,  and  packages  in 
trays.  The  most  signiflcant  changes,  in 
revised  DMM  M020.1.8,  establish  new 
maximum  weight  and  height  limits  for 
packages  of  Periodicals  and  Standard 
Mail  prepared  in  sacks.  The  maximum 
height  (thickness)  for  Periodicals  and 
Standard  Mail  packages  in  sacks 
depends  on  whether  the  cover  or  outer 
surface  of  the  piece  is  coated  (glossy)  or 
imcoated  stock.  Packages  of  pieces  with 
coated  cover  stock  must  not  exceed  3 
inches  in  height  if  sec\ired  with  string 
or  twine,  rubber  bands,  or  shrinkwrap 
without  an  additional  band.  However,  if 
packages  of  coated  pieces  are  seemed 
with  a  minimum  of  two  plastic  straps  or 
with  shrinkwrap  plus  one  or  two  bands, 
they  must  not  exceed  6  inches  in  height. 
For  pieces  with  uncoated  cover  stock, 
packages  in  sacks  must  not  exceed  8 
inches  in  height,  although  it  is 
recommended  that  such  packages  not 
exceed  6  inches  in  height.  The 
maximiun  weight  for  all  packages  of 
Periodicals  and  Standard  mail  prepared 
in  sacks  is  20  pounds.  This  limit  is 
consistent  with  the  maximum  weight 
prescribed  for  such  packages  when 
prepared  on  pallets  and  is  the  maximiun 
weight  of  packages  or  parcels  that  can 
be  processed  on  the  small  parcel  and 
bundle  sorter  (SPBS). 
EFFECTIVE  DATE:  July  1.  2001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Cheryl  Beller,  202-268-5166, 
cbellerl@email.usps.gov. 

SUPPLEMENTARY  INFORMATION:  On 
February  20,  2001,  the  Postal  Service 
published  for  public  comment  in  the 
Federal  Register  (66  FR  10868-10872)  a 
proposal  to  require  that  for  Periodicals 
and  Standard  Mail  prepared  in  sacks:  [1] 
packages  must  not  weigh  more  than  20 
pounds  as  provided  in  new  DMM 
M020.1.8a;  [2]  packages  of  pieces  with 
covers  of  coated  stock  that  are  not 
individually  enclosed  in  an  envelope  or 
protective  wrapper  (e.g.,  polywrap  or 
uncoated  paper  wrapper)  must  not 
exceed  3  inches  in  height  if  secured 
with  string  or  twine,  rubber  bands,  or 
only  shrinkwrap,  and  must  not  exceed 
6  inches  in  height  if  secured  with  two 
plastic  straps  or  shrinkwrap  plus  one  or 
two  bands  as  provided  in  new  DMM 
M020.1.8d;  and  [3]  packages  of  pieces 
with  outer  surfaces  of  uncoated  stock 
must  not  exceed  8  inches  in  height, 
although  it  is  recommended  that  such 
packages  not  exceed  6  inches  in  height, 
as  provided  in  new  DMM  M020.1.8e.  It 
was  also  prc4)osed  that  the  general 
packaging  standards  in  DMM  M020  be 


revised  by:  [1]  Eliminating  the  required 
banding  sequence  in  DMM  M020.2.3b 
that  the  first  strap  be  placed  around  the 
length  and  the  second  around  the  girth 
when  double-banding  packages  over  1 
inch  (redesignated  DMM  M020.1.4);  [2] 
requiring,  for  packages  of  pieces  of 
nonimiform  thickness,  counter-stacking 
for  sacked  and  palletized  mail  to  create 
packages  of  more  uniform  thickness  as 
provided  in  revised  DMM  M020.1.2;  [3] 
reinforcing  and  clarifying  the 
requirement  that  packages  over  1  inch 
in  height,  whether  placed  in  sacks  or  on 
pallets,  must  be  secured  with  at  least 
two  bands,  with  shrinkwrap,  or  with 
shrinkwrap  plus  one  or  two  bands  as 
provided  in  DMM  M020.1.4d.  The 
deadline  for  submitting  comments  on 
the  proposal  was  March  22,  2001. 

Part  A  below  summarizes  the 
revisions  to  the  proposal  made  in  this 
final  rule.  Part  B  sets  forth  the 
evaluation  of  the  comments  received.  It 
should  be  noted  that  although  the  DMM 
refers  to  individual  pieces  seciu^d 
together  as  a  unit  to  a  single  presort 
destination  as  a  "package,"  many  in  the 
mailing  industry  refer  to  these  units  of 
mail  as  "bimdles,"  and  the  terms  are 
used  interchangeably  in  the  discussion 
of  comments  below. 

A.  Summary  of  Revisions  to  the 
Proposed  Rule 

Based  on  comments  received  in 
response  to  the  proposed  rule,  the  Postal 
Service  is  adopting  the  standards  set 
forth  in  the  proposed  rule  with  the 
following  changes: 

(1)  DMM  M020.1.2  in  the  proposed 
rule  has  been  revised  to  allow,  rather 
than  require,  mailers  to  counter-stack 
pieces  of  nonuniform  thickness  to  create 
packages  of  more  imiform  thickness, 
which  are  more  likely  to  maintain  their 
integrity  during  transportation  and 
processing. 

(2)  DMM  M020.1.5b  has  been  revised 
in  the  final  rule  to  eliminate  a  required 
sequence  for  applying  shrinkwrap  plus 
a  strap  to  packages  on  pallets.  The 
revised  language  is  consistent  with 
DMM  M020.1.4b.  M020.1.8d,  and 
M020.1.8e(2)  in  this  final  rule. 

(3)  DMM  M020.1.8f  has  been  revised 
in  the  final  rule  to  clarify  that  "uncoated 
stock"  also  refers  to  pieces  with  coated 
covers  that  are  individually  enclosed  in 
a  cover  or  mailing  wrapper  of  imcoated 
stock  such  as  an  envelope,  sleeve, 
protective  cover,  partial  wrapper,  or 
polybag,  and  pieces  with  outer  surfaces 
composed  of  material  other  than  paper 
(e.g.,  plastic,  cloth,  fiberboard,  or  metal). 
As  such,  packages  of  such  pieces 
prepared  in  sacks  may  be  up  to  8  inches 
high  (thick).  This  section  is  also  revised 
in  the  final  rule  to  clarify  that  although 


packages  of  pieces  of  uncoated  stock 
may  be  up  to  8  inches  high,  it  is 
recommended  that  such  packages  not 
exceed  6  inches  in  height. 

DMM  M020.1.8b  in  the  proposed  rule, 
which  repeated  general  language 
already  included  in  M020.1.4.  has  been 
deleted  from  the  final  rule.  DMM 
M020.1.8d(3)  and  M020.8d(4)  in  the 
proposed  rule  contained  standards  for 
measimng  packages  of  pieces  with 
coated  cover  stoc^.  These  standards 
were  repeated  in  DMM  M020.1.8e(3) 
and  M020.8e(4)  for  pieces  with 
uncoated  cover  stock.  Therefore,  these 
items  are  deleted  and  their  content, 
applying  to  all  packages  of  Periodicals 
and  Standard  Mail  prepared  in  sacks,  is 
redesignated  in  the  final  rule  as 
M020.8C  and  M020.8d. 

B.  Evaluation  of  Comments  Received 

1.  Genera] 

Twelve  comments  were  received.  All 
commenters  were  generally  supportive 
of  the  efforts  undertaken  by  the  Postal 
Service  and  mailing  industry  to  improve 
the  processing,  transporting,  and 
handling  of  the  maU,  and  two 
commenters  indicated  support  for  all  of 
the  changes  in  the  proposed  rule. 

One  commenter  stated  that  the 
problem  of  broken  bimdles  is  not  new. 
The  commenter  noted  that  over  the  past 
15  years,  the  Postal  Service  and  outside 
consultants  identified  "root  causes"  for 
bundle  breakage  but  took  no  serious 
actions  to  resolve  the  problem  prior  to 
the  efforts  of  the  Mailers  Technical 
Advisory  Committee  (MTAC)  Package 
Integrity  Work  Group  to  collect  breakage 
data  for  live  mail  and  to  conduct  a 
controlled  test  for  sacked  mail.  The 
proposed  rule  is  intended  to  address 
these  concerns  by  updating  and 
clarifying  DMM  M020  standards. 

One  commenter  representing 
Periodicals  mailers  has  worked  with  the 
Postal  Service  to  reduce  the  incidence 
and  costs  of  bundle  breakage.  As  part  of 
the  Periodicals  Operations  Review  Team 
and  through  MTAC,  the  commenter  and 
members  observed  an  alarming  rate  of 
bundle  breakage  for  Periodicals  and 
Standard  Mail  flats  and  worked  with  the 
Postal  Service  to  understand  root  causes 
and  identify  changes  to  improve 
integrity. 

One  commenter  expressed  support  for 
the  targeted  approach  to  a  cost-effective 
solution  to  the  bundle  breakage  problem 
that  will  not  overburden  publishers  and 
printers  and  stated  that  the  proposal 
will  help  in  the  short  term.  The 
commenter  also  believes  that  a  long- 
term  solution  is  needed. 

One  commenter  favors  cost-effective 
solutions  to  the  bundle  breakage 


problem  and  wants  the  Postal  Service  to 
capture  savings  identified  in 
conjunction  with  the  Periodicals 
Operations  Review  Team  in  the  recent 
rate  case,  but  believes  the  proposed 
changes  could  potentially  impose  a 
huge  financial  burden  on  customers. 

One  commenter  representing  smaller- 
volume  Periodicals  publications,  with 
circulation  generally  under  100,000  and 
mailings  prepared  primarily  in  sacks 
rather  than  on  pallets,  recognizes 
bundle  breakage  is  a  problem.  This 
commenter  is  concerned  that  the 
proposed  rule  "is  a  costly  (to  mailers) 
stopgap  measiu«  that  may  not  be 
effective  in  accomplishing  its  stated 
pmpose  of  reducing  USPS  handling 
costs"  but  expects  the  proposal  to  be 
implemented  and  members  to  adapt. 
This  commenter  also  believes  that 
additional  steps  the  Postal  Service  is 
taking,  such  as  educating  mailers,    ., 
improving  induction  methods,  and 
enabling  customers  to  prepare  flats  in  a 
manner  that  supports  processing  on  flat 
sorting  machines  (FSMs),  are  more 
likely  than  the  proposed  changes  to 
cause  a  meaningful  change  in 
processing  costs. 

The  Postal  Service  and  mailing 
industry  have  been  working  together  on 
several  fronts  to  address  the  serious 
issue  of  bundle  breakage  and  its 
associated  costs,  which  are  ultimately 
reflected  in  postal  rates.  As  noted,  this 
problem  is  not  new  and  this  final  rule 
is  but  one  of  several  ongoing  efforts  to 
make  long-needed  changes  that  will 
have  an  overall  positive  effect  on  bundle 
breakage  and  flats  processing  costs  and 
efficiencies  in  general.  The  MTAC 
Package  Integrity  Work  Group  was 
created  to  address  the  bundle  breakage 
problem  identified  by  the  Periodicals 
Operations  Review  Team.  This  final  rule 
represents  one  step  toward  achieving 
incremental  improvements  while  long- 
term  solutions  are  explored.  Various 
concerns  raised  by  commenters  about 
specific  provisions  of  DMM  M020  that 
are  contained  in  the  proposed  rule  are 
described  and  responded  to  below. 

2.  Counter-Stacking 

Two  commenters  questioned  whether 
^e  proposed  requirement  to  counter- 
Stack  pieces  of  nonuniform  thickness  to 
create  packages  of  more  uniform 
thickness  will  increase  carrier  and  clerk 
costs  to  re-orient  the  pieces  before 
sorting  them  by  a  greater  amount  than 
the  savings  that  might  result  ftom 
reduced  bundle  breakage  costs. 

One  commenter  requested  further 
clarification  of  the  situations  that  would 
require  counter-stacking  to  avoid 
different  interpretations  by  acceptance 
personnel  and  mailers.  It  was  suggested 


that  a  clearer  definition  of  "non-uniform 
thickness"  be  provided,  possibly 
including  a  measurement,  such  as  "if 
there  is  more  than  .25"  difference  in 
thickness  from  top  to  bottom  (thinnest 
to  thickest)." 

Based  on  the  comments  and  upon 
further  review  of  this  issue,  the  Postal 
Service  has  determined  that  re-orienting 
counter-stacked  pieces  to  prep  flats  for 
delivery  or  to  run  on  a  flat  sorting 
machine  (e.g.,  an  AFSM  100)  is  time 
consuming  and,  in  many  situations,  may 
add  to  processing  costs.  Because  it  is 
difficult  to  describe  objectively  each 
situation  when  it  would  be  appropriate 
to  counter-stack  pieces  to  maintain 
package  integrity,  M020.1.2  in  this  final 
rule  has  been  revised  to  recommend, 
rather  than  require,  counter-stacking  to 
create  more  uniform  packages.  In 
addition,  language  has  been  added  to 
clarify  that  mailers  should  limit  the  use 
of  counter-stacking  to  those  situations 
when  it  is  expected  to  actually  improve 
the  uniformity  and  stability  of  a 
package.  For  example,  some  postal 
processing  facilities  have  reported  that 
they  receive  packages  from  mailers  as 
small  as  1  inch  high  that  contain  three 
or  four  counter-stacked  groups.  These 
small  counter-stacked  groups  have  little, 
if  any,  impact  on  the  integrity  of  the 
package  and  make  it  difficult  for  postal 
personnel  to  re-orient  the  mail  to  run  on 
a  flat  sorting  machine  or  for  delivery. 

3.  Twenty-Pound  Maximum  Weight  for 
Packages  in  Sacks 

Two  commenters  expressed  their 
approval  of  the  proposal  to  limit  the 
weight  of  Periodicals  and  Standard  Mail 
packages  prepared  in  sacks  to  20 
pounds  and  noted  that  packages  that 
exceed  this  weight  contribute  to  bundle 
breakage  and  cannot  be  processed  on 
the  SPBS.  Furthermore,  one  commenter 
stated  that  the  20-pound  maximum  for 
packages  in  sacks  is  neither 
unreasonable  nor  burdensome  and  is 
consistent  with  the  standard  for 
packages  on  pallets. 

The  20-pound  maximum  package 
weight  is  retained  in  this  final  rule. 

4.  Requirement  to  Shrinkwrap  Packages 
on  Bulk  Mail  Center  (BMC)  Pallets 

Two  commenters  indicated  that 
mailers  could  move  more  Standard  Mail 
out  of  sacks  and  onto  pallets,  and 
thereby  reduce  package  breakage  rates 
for  this  mail,  if  they  were  permitted  to 
use  banding  instead  of  shrinkwrap  to 
secure  pacl^ges  on  BMC  pallets.  One 
commenter  noted  that  the  processing  of 
bundles  on  BMC  parcel  sorting 
machines  (PSMs)  is  abusive  and  normal 
packaging  may  not  withstand  this 
processing  and  recommended  that  the 


Postal  Service  identify  the  BMCs  that  do 
not  process  bundles  on  their  PSMs. 
Mailers  should  then  be  permitted  to  use 
banding  instead  of  shrinkwrap  for 
bimdles  on  BMC  pallets  sorted  to  those 
facilities. 

One  commenter  secures  packages  of 
Standard  Mail  with  bands  around  the 
length  and  girth  and  reported  receiving 
few  if  any  complaints  about  breakage. 
This  mailer  must  sack  mail  that  remains 
after  5-digit  and  SCF  pallets  are 
prepared  because  of  the  requirement  to 
shrinkwrap  packages  on  BMc  pallets. 
These  sacks  are  often  placed  on  BMC 
pallets.  This  commenter  indicated  that 
most  letter  shops  do  not  have  the  ability 
to  shrinkwrap  packages  and  could  move 
approximately  80  percent  of  packages 
currently  prepared  in  sacks  onto  pallets 
if  the  Postal  Service  would  allow 
banded  packages  on  BMC  pallets. 

In  conjunction  with  other  efforts 
focused  on  moving  mail  out  of  sacks  to 
reduce  the  potential  for  package 
breakage  and  the  costs  associated  with 
such  breakage,  the  Postal  Service  will 
explore  potential  opportunities  to  place 
packages  secured  with  material  other 
than  shrinkwrap  onto  BMC  pallets. 
However,  before  any  final  decision  is 
made,  the  impact  that  such  a  change 
could  have  on  processing  costs  and 
service  must.be  fully  evaluated.  For 
example,  candidate  packages  may 
currently  be  in  carrier  route-through 
ADC-level  sacks  and  som^  analysis 
would  be  required  to  determine  the 
potential  difference  in  container  and 
package  handling  costs  if  these  packages 
were  to  move  out  of  more  finely  sorted 
sacks  and  onto  BMC  pallets.  The  Postal 
Service  must  also  assess  the  potential 
impact  on  package  breakage  rates 
resulting  from  more  package  handlings 
but  fewer  sack  handlings,  particularly 
for  carrier  route,  5-digit,  and  3-digit 
packages,  and  how  this  could  affect 
service  considering  that  the  recovered 
pieces  must  generally  be  transported  to 
the  parent  plant  for  appropriate  piece 
distribution  (e.g.,  on  a  flat  sorting 
machine).  Finally,  the  methods  used  by 
BMCs  to  process  packages  on  BMC 
pallets  must  be  reviewed  to  determine  if 
service  would  be  negatively  impacted 
when  compared  to  the  service  the  mail 
would  receive  if  prepared  in  sacks. 
Sacked  mail  is  processed  by  BMCs  to 
plants  or  delivery  units  where  the 
contents  of  the  sacks  are  distributed 
(e.g.,  are  packages  at  BMCs  processed  on 
parcel  sorting  machines  or  SPBSs;  what 
sort  schemes  are  used),  ff  a  decision  is 
made  to  expand  the  type(s)  of  package 
securing  methods  that  are  acceptable  for 
mail  on  BMC  pallets,  it  is  possible  that 
the  standards  could  be  somewhat  more 
restrictive  than  the  current  standards  for 
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mail  prepared  on  pallets.  For  example, 
because  data  collected  by  the  MTAC 
Package  Integrity  Work  Group  during 
live  mail  tests  showed  that  mail  secured 
with  rubber  bands  had  the  highest 
breakage  rates  for  palletized  packages 
(2.1  percent),  restrictions  coiild  be 
placed  on  this  type  of  mail.  In  sunmiary, 
no  changes  to  the  standards  for  packages 
on  BMC  pallets  are  included  in  this 
final  rule. 

5.  Clarification  of  "Uncoated  Stock" 

Two  commenters  requested  that 
proposed  DMM  M020.1.8d  be  reworded 
to  clarify  that  "uncoated"  pieces  that 
may  be  prepared  in  packages  up  to  8 
inches  high  includes  pieces  with  coated 
covers  that  have  been  enclosed  in  a 
protective  cover  or  mailing  wrapper  as 
described  in  DMM  C200.1.7.  One 
commenter  asked  that  the  Postal  Service 
clarify  that  individually  p>olywrapped 
pieces  fall  into  the  category  of 
"uncoated"  pieces,  whether  or  not  the 
pieces  inside  the  wrapper  have  coated 
covers. 

This  final  rule  clarifies  in  DMM 
M020.1.8e  that  the  term  "uncoated 
stock"  includes  pieces  with  coated 
covers  that  are  individually  enclosed  in 
a  cover  or  mailing  wrapper  of  uncoated 
stock  such  as  an  envelope,  sleeve, 
protective  cover,  partial  wrapper,  or 
polywrap,  and  also  includes  pieces  with 
outer  sur&ces  composed  of  material 
other  than  paper  (e.g.,  plastic,  cloth, 
fiberboard,  or  metal).  The  final  rule  also 
specifies  that  packages  of  such  pieces 
must  not  exceed  8  inches  in  height. 

6.  Maximum  Height  of  Packages  of 
Uncoated  Pieces  . 

One  commenter  prepares  Periodicals 
that  have  a  low  height-to-weight  ratio  in 
firm  bundles  that  are  shrinkwrapped 
and  strapped.  These  bimdles  may 
occasionally  exceed  the  proposed 
imcoated  pieces  maximimi  package 
height  of  8  inches,  possibly  reaching  10 
inches  in  height.  The  mailer  has  not 
received  any  feedback  about  broken 
bundles  and  requests  that  the  maximimi 
height  for  uncoated  packages  in  sacks  be 
raised  from  8  inches  to  10  inches.  If  the 
maximum  height  will  not  be  raised, 
clarification  was  requested  as  to 
whether  current  DMM  M020.1.6a 
(redesignated  as  M020.1.7a  in  this  final 
rule)  allows  payment  of  one  piece  rate 
if  two  firm  bundles  are  created  to  avoid 
exceeding  the  maximum  height  limit.  In 
addition,  this  commenter  asked  that  the 
final  rule  include  a  clarification  of  the 
difference  between  the  recommended 
maximum  height  of  6  inches  and  the 
required  maximum  height  of  8  inches 
for  packages  of  imcoated  pieces 
prepared  in  sacks. 


The  Postal  Service  believes  that 
concerns  about  bundle  integrity  and 
successful  SPBS  processing  are 
compelling  reasons  to  Umit  the 
maximimi  height  of  packages  of 
uncoated  pieces  in  sacks  to  8  inches. 
The  20-pound  maximum  weight  ensures 
packages  are  compatible  with  SPBS 
processing  and  it  is  likely  that  most 
packages  that  exceed  8  inches,  when 
measured  at  the  lowest  point  as 
permitted  by  the  new  standards,  would 
also  exceed  20  pounds.  Exceptions  are 
likely  to  be  pieces  similar  to  the  DVDs 
in  plastic  containers  that  were  included 
in  the  controlled  test  that  are  less  dense 
than  printed  material,  including 
circulars,  magazines,  newspapers, 
catalogs,  and  so  forth.  When  such 
lightweight  but  thick  items  are  prepared 
in  tall  packages  (e.g.,  packages  taller 
than  8  inches),  the  packages  are  more 
likely  to  break  during  transportation  or 
processing  or  to  lean  and  tumble  into 
the  wrong  container  as  they  are  sorted 
on  the  SPBS. 

The  maximum  package  height  of  8 
inches  for  packages  of  uncoated  pieces 
prepared  in  sacks  is  retained  in  this 
final  rule.  DMM  M020.1.8.f(l)  has  been 
revised  to  consolidate  the  maximum 
permitted  height  of  8  inches  and  the 
recommended  maximum  height  of  6 
inches  for  packages  of  uncoated  pieces 
prepared  in  sacks.  We  believe  that  this 
will  clarify  that  such  packages  may  be 
up  to  8  inches  in  height  but  the  Postal 
Service  wants  to  encourage  mailers  to 
limit  these  packages  to  a  maximum 
height  of  6  inches.  This 
recommendation  is  intended  to  help 
ensure  that  bundle  integrity  will  be 
maintained  while  recognizing  that  some 
mailpieces  can  be  prepared  in  taller 
packages  (e.g.,  up  to  8  inches  high  and 
weighing  up  to  20  pounds)  that  can  be 
successfully  processed  by  the  Postal 
Service. 

If  a  firm  bundle  must  be  split  in  two 
to  meet  the  new  height  restrictions,  each 
firm  bundle  is  subject  to  a  separate  per 
piece  charge  to  reflect  the  handling  of 
two  pieces  by  the  Postal  Service.  For 
purposes  of  rate  eligibility,  pieces 
prepared  as  one  firm  bundle  under 
current  standards  that  must  be  prepared 
as  two  firm  bundles  due  to  the  height 
restrictions  in  this  final  rule  would  pay 
two  per  piece  charges,  reflecting  the  fact 
the  Postal  Service  is  processing  and 
delivering  two  pieces.  Under  DMM 
M020.1.6a  (redesignated  M020.1.7a) 
these  would  also  count  as  two 
addressed  pieces  in  determining 
whether  there  are  six  or  more  pieces  to 
a  presort  destination  when  determining 
Periodicals  rate  eligibility. 


7.  Coated  Stock  and  Breakage 

Two  commenters  agreed  that  coated 
stock  does  contribute  to  package 
breakage.  One  stated  that  there  is  no 
question  that  pieces  with  coated  cover 
stock  contribute  to  bundle  breakage  and 
that  it  makes  sense  to  reduce  the 
maximum  height  to  6  inches  for  banded 
or  strapped  bundles. 

One  commenter  confirmed  that  the 
highest  breakage  rate  occurred  for 
sacked  flats  with  glossy  covers  of  coated 
stock,  and  bundles  4  to  6  inches  high 
broke  42  to  100  percent  of  the  time  in 
the  MTAC  Package  Integrity  Work 
Group  controlled  test,  before  the 
bundles  were  even  handled 
individually.  This  commenter  stated 
that  these  high  breakage  rates  "cause 
significant  costs  (in  the  form  of 
additional  piece  handlings  and  machine 
slowdovtms  and  stoppages)  borne  by  all 
mailers  of  flats."  In  the  controlled  test, 
adding  a  plastic  strap  to  shrinkwrapped 
packages  reduced  the  breakage  rate  by 
25  percent;  packages  with  two  plastic 
straps  had  a  breakage  rate  15  percent 
lower  than  the  rate  for  shrinkwrapped 
packages;  and  reducing  the  size  of 
packages  by  1  inch  reduced  breakage  by 
approximately  14  percent. 

The  key  focus  of  this  final  rule  is  to 
reduce  breakage  rates  for  packages  of 
pieces  with  coated  cover  stock. 

8.  Impact  of  Limiting  Package  Height 

Seven  commenters  stated  that  the 
proposal  to  limit,  for  Periodicals  and 
Standard  Mail  in  sacks,  the  size  of 
packages  of  pieces  with  coated  stock 
secured  with  rubber  bands,  string  or 
twine,  or  shrinkwrap  without  a  band  to 
3  inches  in  height  will  increase  the 
number  of  packages  that  some  mailers 
will  prepare. 

One  commenter  stated  that  the 
creation  of  more  packages  will  add  to 
Postal  Service  mail  processing  costs, 
which  is  not  in  the  best  interests  of  the 
mailing  industry  or  the  Postal  Service, 
and  another  stated  that  the  proposed 
rule  could  increase  by  nearly  5  percent 
the  number  of  bundles  that  one  of  its 
members  produces. 

One  comnignter  suggested  that  the 
proposal  will  cause  mailers  to  prepare  a 
greater  number  of  packages  that  are 
more  difficult  to  open,  which  will 
change  processing  costs.  The 
commenter  also  stated  they  would  be 
more  positive  about  the  changes  if  the 
Postal  Service  had  attempted  to  quantify 
added  costs  associated  with  the 
additional  packages,  such  as  those 
related  to  Postal  Service-allied  labor 
costs  for  opening  packages  and  prepping 
mail  for  automated  flat  sorting 
machines. 
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One  commenter  noted  that  a  Postal 
Service  representative  had  stated  that 
"over  30  percent  of  the  USPS  handling 
and  processing  costs  for  flats  were 
depackaging"  cmd  that  the  proposal 
would  be  contrary  to  the  objective  of 
creating  fewer  packages  as  well  as  fewer 
sacks.  This  commenter  also  stated  that 
preparing  smaller  packages  secured  only 
with  shrinl^wrap  for  sacked  mail  will 
slow  production  and  add  to  mailer 
costs.  The  mailer  will  need  to  have  list 
processors  provide  bundle  separation 
marks  for  production  lines  that  do  not 
have  an  "auto  slow  down"  control  to 
maximize  bundle  size  and  machine 
speed.  For  one  customer,  some  packages 
for  sacked  mailings  may  contain  as  few 
as  two  pieces  to  meet  the  3-inch  height 
limit. 

One  commenter  questions  whether 
the  Postal  Service  documented  or 
measured  the  cost  of  handling  the 
additional  packages  that  will  be 
produced  if  the  proposed  changes  are 
adopted  and  asks  if  the  Postal  Service 
has  a  metric  to  ensure  that  the  cost 
reductions  for  breakage  materialize  as  a 
result  of  the  proposed  rule. 

Analysis  of  the  MTAC  Package 
Integrity  Work  Group  test  data  shows 
that  reducing  the  size  of  "high-risk" 
packages,  specifically  packages  of  pieces 
with  coated  cover  stock  prepared  in 
sacks,  will  result  in  significant  savings. 
In  the  controlled  package  integrity  test, 
the  workgroup  found  that  75  percent  of 
4-inch  and  6-inch  packages  of  coated 
pieces  entered  at  an  origin  facility  broke 
even  before  the  packages  were  handled 
individually  out  of  the  mailer-prepared 
sacks.  Based  upon  additional  analysis  of 
test  data  for  both  the  live  mail  and 
controlled  tests,  the  Postal  Service 
believes  that  cutting  the  size  of  a  large 
package  of  coated  flats  in  half  would 
reduce  bundle  breakage  for  the  affected 
mail  by  approximately  50  percent. 

Using  the  same  methodology  that  the 
Postal  Rate  Commission  (PRC)  used  in 
Docket  No.  R2000-1  to  analyze  this  cost 
trade-off,  we  found  that  cutting  the 
average  package  size  for  Periodicals  and 
Standard  Mail  high-risk  flats  in  half 
(e.g.,  from  an  average  of  20  down  to  10 
pieces  per  package  and  from  15  down  to 
7.5  pieces  per  package)  may  reduce 
average  mail  processing  costs  for  these 
flats  byas  much  as  0.4  to  0.7  cents  per 
piece.  Furthermore,  the  PRC's 
methodology  does  not  take  into  account 
reductions  in  allied  labor  costs  that  may 
result  from  reduced  package  breakage. 
The  focus  of  this  final  rule  is  to 
significantly  reduce  package  breakage 
using  current  packaging  methods.  It  is 
not  expected  that  packages  prepared  by 
mailers  will  be  any  more  difficult  to 
open  as  a  result  of  these  changes.  It  is 


expected,  as  noted  previously,  that  the 
Postal  Service  will  have  to  process  some 
additional  packages  that  are  more  likely 
to  maintain  their  integrity  and  that 
packaging  in  general  for  mail  prepared 
both  in  sacks  and  on  pallets  will 
improve  as  mailers  use  current  methods 
more  effectively. 

The  Postal  Service  does  not  have  a 
metric  to  ensure  that  the  projected  cost 
reductions  materialize  as  a  result  of  this 
final  rule.  After  this  final  rule  has  been 
in  effect  for  several  months,  in  order  to 
quantify  whether  package  breakage  rates 
have  decreased,  the  Postal  Service  plans 
to  collect  additional  data  for  live  mail  in 
the  same  manner  as  originally  collected 
by  the  MTAC  Package  Integrity  Work 
Group  in  1999. 

9.  Clarification  of  Rate  Eligibility 

One  commenter  stated  that  because  of 
the  3-inch  package  height  maximum  for 
some  mail,  packages  of  large  Periodicals 
publications  could  sometimes  contain 
fewer  than  six  pieces.  This  commenter 
requested  that  the  final  rule  clarify  that 
rate  eligibility  standards  for  such 
packages  will  be  satisfied  as  long  as 
there  are  a  minimum  of  six  addressed 
pieces  for  the  presort  level,  even  if  they 
are  prepared  in  more  than  one  physical 
package  due  to  the  maximum  height 
limit. 

Under  the  provisions  of  current  DMM 
M020.1.6a,  an  individual  package  may 
be  prepared  with  fewer  than  the 
minimum  number  of  pieces  required  by 
the  standards  for  the  rate  claimed 
without  loss  of  rate  eligibility  if  a  greater 
number  of  pieces  would  exceed  the 
maximum  physical  size  for  a  package 
and  the  total  number  of  pieces  for  that 
presort  destination  meets  the  minimum 
volume  standard  (e.g.,  30  pieces  are 
available  to  meet  a  10-piece  minimum, 
but  a  package  of  eight  pieces  is  6  inches 
thick).  In  the  proposed  rule,  this  section 
was  redesignated  as  M020.1.7,  but  was 
not  printed.  The  complete  contents  of 
redesignated  M020.1.7  are  published  in 
this  final  rule  to  clarify  that  rate 
eligibility  for  smaller  packages  prepared 
under  the  new  height  limits  is  based  on 
the  total  number  of  pieces  for  the 
presort  destination. 

10.  Strappers 

Seven  commenters  indicated  that 
many  printers  use  only  shrinkwrap  to 
secure  packages  and  have  removed 
strapping  from  most  of  their  production 
lines.  Three  commenters  stated  that  this 
allows  lines  to  run  faster,  more 
efficiently,  and  is  less  costly  and  that 
adding  strappers  to  their  lines  would  be 
expensive. 

One  commenter  stated  that  most  of  its 
mail  is  sacked  due  to  volume  and 


densities  of  publications  and  most  mail 
is  also  of  coated  stock.  This  mailer 
would  choose  the  option  of  reducing 
package  size  to  a  3-inch  maximum 
height  instead  of  adding  strapping 
equipment  but  is  concerned  that  it  will 
add  costs  by  slowing  bindery  mailing 
equipment  production  speeds,  adding 
material,  and  increasing  labor.  Because 
of  the  competitive  market,  the  mailer 
would  have  to  absorb  additional  costs 
and  would  like  instead  to  test  heavier 
shrinkwrap  that  could  be  used  without 
an  additional  strap  on  packages  over  3 
inches  that  are  prepared  in  sacks.  This 
would  add  some  material  costs  but  less 
than  those  resulting  from  the  proposed 
changes.  This  commenter  indicated  that 
the  alternative  of  adding  additional 
strapping  equipment  that  would  permit 
larger  packages  would  require  a  capital 
investment  of  over  $500,000  for  the 
strappers  and  building  expansions  to 
accommodate  the  additional  equipment. 
Currently,  this  mailer  uses  only  banding 
to  secure  packages  of  individually 
polywrapped  pieces.  This  commenter 
also  suggested  that  the  Postal  Service 
allow  a  variety  of  packaging  methods  as 
long  as  mailers  first  submit  packages  for 
testing  and  approval. 

One  commenter  stated  that  instead  of 
adding  strappers,  the  maximum  package 
height  would  be  reduced  and  the  added 
cost  for  changing  the  size  of  some 
packages  would  be  approximately 
$250,000.  The  commenter  prepares 
sacks  and  pallets  and  could  set  the 
parameters  for  only  their  sacked  mail  to 
a  maximum  package  height  of  3  inches. 
For  some  mail,  this  could  double  the 
number  of  packages  and  impact  their 
costs  and  productivity.  This  commenter 
suggests  that  the  Postal  Service,  in 
conjunction  with  the  printing  industry, 
test  and  determine  formulations  and  mil 
strength  of  polyfilm  that  could  be  used 
instead  of  an  additional  strap  to  secure 
packages  of  coated  pieces  that  are  taller 
then  3  inches. 

One  commenter  stated  it  would  have 
to  spend  millions  of  dollars  to  purchase 
and  install  new  strappers  and  would 
lose  millions  of  dollars  in  maintenance, 
downtime,  and  lower  productivity.  It 
requested  that  mailers  be  given  the 
option  of  selecting  the  securing  method 
they  prefer  that  makes  the  most  sense 
for  their  operation  and  their  customers. 

One  commenter  stated  that  additional 
strapping  requirements  will  add  to 
printers'  and  publishers'  mail 
preparation  costs  and  the  Postal  Service 
must  capture  savings  from  the  proposed 
standards  or  the  change  will  have  a  net 
negative  impact  on  publishers  and 
printers. 

One  commenter  suggested  that,  as  a 
next  step,  they  would  like  to  test  heavier 
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shrinkwrap  (e.g.,  2  to  3  mils)  or  high- 
performance  formulations  that  may  be 
substituted  for  the  addition  of  a  strap  to 
shrinkwrapped  packages  or  bundles  of 
glossy  mail  in  sacks  that  exceed  3 
inches.  This  commenter  stated  that  most 
of  the  mailing  industry  uses  film  that  is 
1.25  to  1.5  mils  thick. 

One  commenter  stated  that 
prohibiting  packages  of  pieces  with 
coated  stock  that  exceed  3  inches  imless 
they  are  double-strapped  or  strapped 
with  shrinkwrap  is  burdensome  and 
may  be  unreasonable  because  printers 
have  moved  away  from  strapping  to 
shrinkwrap.  The  best  solution  may  be  to 
require  heavier  shrinkwrap. 

The  Postal  Service  developed  the 
proposed  rule  in  conjunction  with  a 
joint  Postal  Service/industry  effort  to 
reduce  package  breakage  and  lower 
Postal  Service  operational  costs  by 
improving  mailer  packaging  and  Postal 
Service  processing  of  such  mail.  Data 
describing  the  current  condition  of 
packages  of  Periodicals  non-letters  and 
Standard  Mail  flats  was  collected  and 
analyzed  by  the  workgroup  to  identify 
changes  that  could  be  made  to  achieve 
these  results.  MTAC  workgroup 
members  generally  agreed  that  an 
analysis  of  test  data  clearly  pointed  to 
a  need  to  either  improve  the  methods 
for  seciuing  tall  packages  of  pieces  of 
coated  stock  or  reduce  the  size  of  such 
packages  if  securing  methods  are  not 
improved.  Workgroup  members 
included  major  mailers  that  have 
eliminated  banding  from  most  of  their 
production  lines  and  whose  operations 
will  be  impacted  by  these  changes. 
These  participants  indicated  that  they 
did  not  expect  their  companies  to 
purchase  new  strapping  equipment  that 
would  allow  them  to  create  6-inch 
packages  of  coated  pieces.  Instead,  they 
were  likely  to  use  current  packaging 
materials,  such  as  shrinkwrap,  and  to 
limit  the  height  of  packages  of  coated 
pieces  to  be  placed  in  sacks.  Several  of 
these  participants  indicated  that  many 
major  mailers  use  shrinkwrap  material 
that  is  from  0.75  to  1.25  mils  thick  to 
secure  palletized  and  sacked  packages 
and  that,  based  on  test  data,  this 
polywrap  is  not  effective  without  the 
addition  of  a  strap  in  maintaining  the 
integrity  of  tall  packages  of  coated 
pieces  when  they  are  prepared  in  sacks. 
There  was  also  general,  although 
reluctant,  agreement  that  the  test  data 
suggested  that  the  proposed  packaging 
changes  probably  offered  the  best  near- 
term  potential  to  achieve  cost  savings 
from  reduced  package  breakage  for  mail 
in  sacks.  However,  other  efforts 
currently  imder  way  to  move  more  mail 
out  of  sacks  and  onto  pallets,  to  improve 
Postal  Service  processing  of  packages, 


and  to  find  alternatives  to  current 
preparation  methods  were  seen  as 
offering  the  greatest  long-term  potential 
to  reduce  the  costs  associated  with 
package  breakage.  While  the  Postal 
Service  will  continue  pursuing  these 
other  efforts,  we  do  not  believe  that  we 
can  afford  to  delay  steps  that  eliminate 
itom  the  sacked  mail  environment  those 
packages  that  have  been  clearly 
identified  as  the  most  likely  to  break. 

Some  perspective  on  what  might  be 
involved  in  establishing  a  certification 
program  for  packaging  materials  and 
methods  can  be  gained  by  looking  at  the 
development  of  the  process  that  led  to 
the  ciurent  standards  for  certifying 
polywrap  films  for  automation  rate  flats. 
The  Postal  Service  believes  that  a 
program  to  certify  packaging  materials 
and  methods  could  be  even  more 
complex  and  costly  to  implement 
because  of  the  many  variables  related  to 
package  contents  (mailpiece 
characteristics)  and  size  that  would 
have  to  be  tested  at  many  mailer 
locations  using  a  broad  range  of 
packaging  materials  and  securing 
methods.  At  this  time,  the  Postal  Service 
does  not  have  resources  to  apply  to  such 
an  effort  and  believes  that  the 
combination  of  efforts  to  reduce  package 
breakage  currently  imder  way,  including 
better  feedback  to  customers  when 
package  integrity  problems  are 
identified  during  postal  processing, 
offer  the  most  promise  for 
improvements. 

The  Postal  Service  is  open  to  future 
discussions  regarding  industry  testing 
and  recommendations  for  some  specific 
polyfilm  formulations  that  may  be  used 
successfully  for  taller,  heavier  packages 
of  pieces  of  coated  stock.  In  assessing 
alternatives  to  the  materials  used  today 
by  large  printers  who  probably  prepare 
the  majority  of  their  mail  on  pallets,  the 
overall  cost  of  applying  this  material  to 
packages  on  pallets  as  well  as  in  sacks 
must  also  be  considered.  If  mailers  were 
to  use  a  heavy  polyfilm  that  maintains 
the  integrity  of  the  worst  mail  they 
produce  (i.e.,  tall  packages  of  coated 
pieces  in  sacks)  on  all  of  their  mail, 
including  mail  on  pallets,  mailer 
application  costs  and  Postal  Service 
removal  and  disposal  costs  could  also 
increase. 

To  mitigate  the  impact  of  this  final 
nUe  on  overall  costs,  mailers  who 
prepare  both  palletized  and  sacked  mail 
need  to  set  different  package  height 
maximums  for  each  type  of  mail  when 
presorting  their  mailing  lists.  Several 
major  presort  software  vendors  have 
stated  that  their  software  provides  users 
with  the  ability  to  do  this. 


1 1 .  Sequence  for  Material  Application 

One  commenter  has  strappers  in  some 
processes  that  apply  a  single  strap 
around  the  girth  of  a  package  due  to 
package  size  or  an  off-balance  bind  on 
the  mailpiece.  The  strap  is  applied  after 
the  shrinkwrap,  and  the  commenter 
therefore  suggests  that  DMM  M020.1.5b 
read  "Packages  may  be  secured  with 
heavy  gauge  shrinkwrap  AND  plastic 
banding,  only  shrink  wrap,  or  only 
banding  material  if  they  can  stay 
together  during  normal  processing."  The 
proposal  in  DMM  M020.1.5b  stated  that 
"Packages  may  be  seciu^d  with  heavy- 
gauge  shrinkwrap  OVER  plastic 
*   *   *rdquo;. 

To  be  consistent  with  DMM 
M020.1.4b,  M020.1.8d,  and 
M020.1.8e(2),  the  language  in  M020.1.5b 
has  been  changed  in  this  final  rule  to 
eliminate  a  required  sequence  for 
applying  shrinkwrap  plus  a  strap  to 
packages  on  pallets. 

12.  Flat  Trays  or  Other  (Containers  as  an 
Alternative  to  Sacks 

Three  commenters  stated  that  the 
Postal  Service  must  identify  a  container 
that  can  be  used  instead  of  sacks  for 
mail  that  cannot  be  placed  on  pallets. 

One  commenter  noted  that  the  Postal 
Service  must  urgently  pursue 
alternatives  to  sacking  for  those  short- 
nm  publications  that  have  insufficient 
density  or  volume  to  be  palletized. 
These  publications  must  be  placed  in 
sacks,  which  creates  added  costs  at 
printers  and  results  in  damage  from 
handling  by  the  Postal  Service.  This 
commenter  stated  that  some  Periodicals 
have  moved  from  sacks  to  cartons  on 
pallets  under  local  arrangements. 

One  commenter  encourages  the  Postal 
Service  to  develop  a  cost-effective 
alternative  to  sacking  that  is  compatible 
with  the  flats  automation  strategy  for 
small  volume  mailers  who  may  not  be 
able  to  palletize. 

One  commenter  stated  that  mail 
seciued  with  straps  and  placed  in  sacks 
often  becomes  damaged  when  entered 
into  the  SPBS  system  by  being  crushed 
by  other  mail.  Crushing  can  create 
broken  bundles  and  also  make  the 
pieces  incompatible  with  Postal  Service 
automated  flat-sorting  machines.  This 
commenter  also  stated  that  removing 
banding  from  bimdles  can  be  dangerous 
to  USPS  employees  and  that  for  these 
reasons  mailers  should  be  permitted  to 
place  Periodicals  and  Standard  Mail 
flats  in  flat  trays  instead  of  sacks, 
preferably  unbiuidled  in  a  tray-based 
preparation  like  that  currently  offered 
for  First-Class  Mail.  This  commenter 
also  suggested  that  placing  flats  in  trays 
that  can  be  palletized  and  are 


compatible  with  Postal  Service  tray 
management  systems  (TMS)  will  save 
costs  by  eliminating  processing  of 
bimdles  on  the  SPBS  and  making  flats 
more  compatible  with  processing  on  the 
AFSM  100  or  FSM  1000.  The  Postal 
Service  could  limit  transportation  and 
handling  of  these  trays  by  permitting 
them  only  for  palletized  mail  drop 
shipped  by  mailers  to  specified  entry 
levels. 

The  Postal  Service  must  evaluate  the 
broad  impact  of  a  move  bom  sacks  to 
flat  trays  or  another  type  of  alternate 
container  for  Periodicals  non-letters  and 
Standard  Mail  flats.  The  potential  for 
improved  package  integrity  must  be 
weighed  against  many  other  factors.  In 
moving  from  sacks  to  flat  trays,  we 
would  expect  to  see  a  decline  in  cube 
utilization.  Compared  to  packages  of 
flats  prepared  on  pallets  or  in  sacks,  flat 
trays  often  contain  a  significant  amount 
of  unused  space  within  and  between 
trays  for  hoih  mailers/consolidators  and 
the  Postal  Service.  For  example,  a  thin 
Periodical  with  24  pieces  to  a 
destination  placed  in  a  flat  tray  might 
result  in  a  tray  that  is  only  one-quarter, 
full.  For  mail  that  must  be  transported 
beyond  the  origin  plant  service  area, 
this  reduced  cube  utilization  is  likely  to 
result  in  less  volume  per  vehicle  and 
increased  costs. 

Another  consideration  is  the 
processing  of  containers  sorted  to 
destinations  outside  of  the  service  area 
of  the  origin  plant.  Currently,  sacked 
mail  is  processed  efficiently  through  the 
BMCs  on  the  sack  sorter  machines 
(SSMs),  and  sufficient  SSM  capacity 
exists.  Flat  trays,  however,  are  sorted 
manually  in  the  BMCs,  and  if  sacks 
converted  to  trays  this  processing 
operation  could  quickly  become  a 
bottleneck  due  to  lower  productivity, 
less  depth  of  sort,  and  greater  space 
requirements,  again  increasing  costs. 

For  some  Periodicals  and  Standard 
Mail  there  would  not  be  a  one-to-one 
trade-off  of  sacks  for  trays.  For  example, 
mail  for  one  presort  destination  that 
today  fills  a  sack  may  have  to  be  placed 
in  two  trays.  This  change  would 
increase  the  number  of  container 
handlings  and  associated  costs. 

There  is  also  the  issue  of  lack  of  flat 
tray  availability  given  the  increased 
demand  for  flat  trays  to  accommodate 
incoming  secondary  processing  on  the 
AFSM  100s.  The  Postal  Service  does  not 
have  money  in  its  budget  to  purchase 
additional  large  quantities  of  flat  trays 
for  mailers  to  use  instead  of  sacks. 

Finally,  offering  a  tray-based 
preparation  option  for  Periodicals  and 
Standard  Mail  with  an  optional  5-digit 
sort  (mirroring  the  current  option  for 
First-Class  flats)  would  significantly 


increase  the  volimie  requiring  incoming 
primary  piece  processing  to  sort  mail  to 
the  5-digit  level  on  the  AFSM  100s  and 
FSM  1000s.  This  volimie  was  not 
anticipated  in  the  equipment 
deployment  and  additional  flat  sorting 
machines  would  need  to  be  pvuchased 
and  deployed  to  handle  the  additional 
incoming  primary  volume. 

The  Postal  Service  recognizes  that 
there  may  be  some  futxue  opportimities 
to  explore  alternatives  to  sacks  in  some 
situations;  however,  this  final  rule  does 
not  contain  any  changes  to  ciurent 
sacking  requirements. 

13.  Alternate  Flats  Preparation  Test 

Six  commenters  indicated  that  they 
are  aware  that  the  Postal  Service  is 
exploring  alternate  mail  preparation  for 
flats  to  reduce  or  eliminate  packaging  of 
palletized  mail  to  reduce  Postal  Service 
costs. 

One  commenter  suggests  that 
alternate  preparation  could  reduce  the 
bundle  breakage  problem  in  addition  to 
reducing  allied  labor  costs  associated 
with  opening  packages. 

One  commenter  who  is  participating 
in  the  test  stated  that  mailers  do  not 
want  to  make  capital  investments  to 
improve  packaging  now  when 
investments  may  be  required  in  the  near 
future  for  different  preparation  methods. 
Another  test  participant  does  not  think 
it  would  be  prudent  to  make  major 
capital  investments  in  bindery 
packaging  and  material  handling 
equipment  until  the  Postal  Service  flats 
automation  strategy  is  finalized. 

One  commenter  stated  that  the  Postal 
Service  should  examine  whether  a 
"bundle-less"  preparation,  such  as  that 
being  tested  for  pallets,  could  be 
extended  to  sacked  mailings. 

The  Postal  Service  is  partnering  with 
the  mailing  industry  to  test  methods  for 
preparing  flat-sized  mail  in  a  manner 
that  best  supports  current  and  future 
flats  processing  and  is  examining  the 
potential  cost  savings  opportunities  of 
eliminating  or  reducing  packages  on 
pallets.  The  test  parameters  were 
announced  in  the  February  22,  2001, 
issue  of  the  Postal  Bulletin.  It  is  because 
of  the  many  other  efforts,  such  as  the 
alternate  flats  preparation  test,  currently 
under  way  to  improve  flats  processing 
that  the  Postal  Service  is  implementing 
this  final  rule.  Because  new  or  modified 
manufacturing  processes  may  prove  to 
be  justified  in  the  future,  the  revised 
standards  were  designed  to  reduce 
overall  costs  now  without  requiring 
mailers  to  change  their  manufacturing 
methods,  and  all  current  methods  of 
securing  packages  will  continue  to  be 
acceptable. 


14.  Maximum  Package  Weight  as  Proxy 
for  Maximum  Height 

One  mailer  indicated  that  presort 
software  currently  controls  package  size 
by  weight,  not  height,  and  the  Postal 
Service  should  develop  a  standard 
weight-height  conversion  table  that 
allows  mailers  to  comply  with  the 
proposed  rule  by  using  weight  as  a 
proxy  for  height.  This  flexibility  would 
facilitate  compliance  in  the  shortest 
time  frame  vtrith  less  disruption  to  the 
industry. 

The  data  collected  relating  to  bundle 
breakage  in  the  live  mail  test  and  the 
resulting  proposed  standards  do  not 
include  information  to  correlate  height 
to  weight.  Although  some  data  is 
available  fix)m  the  controlled  test  to 
develop  a  height-to-weight  relationship, 
it  would  apply  only  to  the  test  pieces. 
It  is  difficult  to  develop  a  standard 
conversion  chart  that  would 
consistently  result  in  packages  meeting 
the  proposed  height  standards  due  to 
the  variations  in  size,  composition, 
method  of  binding,  paper  stock,  inserts, 
and  so  forth  for  flat-size  mail.  For 
example,  packages  of  a  dense  perfect- 
bound  publication  printed  on 
heavyweight  coated  paper  are  likely  to 
have  a  very  different  weight-to-height 
relationship  than  packages  of  an 
enveloped  piece  containing  a 
lightweight  bulky  insert.  It  would  be 
more  feasible  and  useful  for  mailers  to 
use  actual  sample  mailpieces 
representing  their  regular  mix  of  mail  to 
create  their  owm  weight-to-height 
conversion  tables.  Presort  software  does 
have  the  ability  to  control  package 
height  using  the  thickness  of  an  average 
piece.  This  final  rule  contains  only 
maximum  height  standards  for  packages 
of  Periodicals  and  Standard  Mail 
prepared  in  sacks. 

15.  Clarification  of  "Football-Shaped" 
Packages 

One  commenter  questioned  whether 
the  9  inch  by  12  inch  envelopes  in  the 
controlled  test  were  considered  to 
represent  the  norm  for  enveloped  flats. 
This  mail  experienced  an  approximate 
58  percent  breakage  rate  due  to  an  insert 
in  die  center  that  caused  the  larger 
packages  to  become  shaped  like  a 
football. 

No  conclusions  were  drawn  regarding 
how  representative  the  test  piece  might 
be  of  the  general  flats  mailstream.  The 
only  conclusion  that  was  drawn  was 
that  counter-stacking  is  unlikely  to 
create  stable  tall  packages  of  pieces  that 
are  thicker  in  the  center  than  they  are 
on  the  edges  and  mailers  may  instead 
need  to  limit  the  package  size  of  such 
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pieces  or  add  additional  banding  to  the 
packages. 

16.  Pallets 

Three  conunenters  discussed 
potential  opportmiities  for  moving  more 
mail  from  sacks  to  pallets. 

One  commenter  indicated  that 
preparing  lighter- weight  pallets,  (e.g., 
150  poimds)  would  help  move  mail  out 
of  sacks,  while  another  had  mixed 
feelings  about  ^eparing  lighter-weight 
pallets  as  a  solution  for  eliminating 
sacks.  Although  250-pound  pallets  may 
result  in  deeper  penetration  and  better 
delivery  for  some  mail,  they  may  cause 
staging  problems  in  plants  and  extra 
material  handling. 

One  commenter  suggested  a  5-digit 
pallet  discount  to  encourage  mail  on 
direct  5-digit  pallets  that  are  low  cost  for 
the  Postal  Service.  These  direct  pallets 
would  also  substantially  reduce  the 
likelihood  of  bundle  breakage.  The 
commenter  noted  that  Postal  Service 
rate  case  witnesses  considered  the 
proposal  premature  but  "did  indicate  a 
general  interest ...  in  encouraging 
palletization  and  a  specific  interest  in 
having  additional  direct  pallets." 
Because  the  MTAC  Package  Integrity 
Work  Group,  during  its  live  mail  test, 
found  packages  in  sacks  broke  more 
than  10  times  as  frequenUy  as  packages 
on  pallets,  the  commenter  suggested 
that  the  Postal  Service  investigate  ways 
to  modify  postage  rates  and  mail 
preparation  standards  to  encourage 
mailers  to  increase  palletization. 
Fiulhermore,  standards  should  be 
considered  to  jdlow  residual  mail, 
currently  in  sacks,  to  be  merged  onto 
pallets.  Bundle  breakage  is  strongly 
related  to  the  number  of  handlings  a 
bundle  receives.  Bundles  on  more  finely 
presorted  pallets  will  receive  fewer 
handlings  and  mailers  should  be 
encouraged  to  palletize  and  drop  ship 
pallets. 

As  noted  above,  there  is  a  difference 
of  opinion  within  the  mailing  industry 
as  to  whether  the  pallet  minimum 
should  be  lowered.  The  DMM  currently 
contains  provisions  that  allow  mailers 
to  prepare  pallets  that  weigh  less  than 
250  pounds  when  those  pallets  are  drop 
shipped  to  the  destination  sectional 
center  facility  (DSCF)  or  destination 
delivery  unit  (DDU).  Mailers  need  to 
obtain  written  authorization  from  the 
processing  and  distribution  manager  of 
the  entry  facility  for  DSCF  entry  of 
lightweight  pallets.  There  are  no  data 
showing  that  lowering  the  minimum 
pallet  weight  for  mail  that  is  not  drop 
shipped  to  these  destinations  would 
provide  the  Postal  Service  with  savings 
that  offeet  the  additional  costs  resulting 
from  increased  pallet  handlings  and 


decreased  cube  utilization  on  postal 
transportation.  There  are  no  plans  at 
this  time  to  lower  minimum  pallet 
weights. 

The  pursuit  of  a  discount  for  mail  on 
5-digit  pallets  is  beyond  the  scope  of 
this  rule.  Any  request  for  domestic  rate 
changes  must  be  submitted  by  the  Postal 
Service  to  the  Postal  Rate  Conunission. 

Mailers  should  note  that  several 
options  currently  available  have  been 
shown  to  increase  palletization  levels. 
For  example,  mailers  may  choose  not  to 
prepare  optional  3-digit  pallets  or,  if 
they  do  prepare  such  pallets,  they  may 
use  package  reallocation  to  protect  the 
SCF  pallet  level  if  their  software  is 
PAVE-certified  to  support  this  option.  In 
addition,  mailers  might  consider 
lowering  the  minimum  pallet  weight, 
possibly  to  as  low  as  250  pounds,  for 
only  their  last  pallet  level  (e.g.,  ADC  for 
Periodicals  or  ASF/BMC  for  Standard 
Mail)  to  keep  mail  from  falling  to  sacks. 
The  Postal  Service  is  aware  that  many 
mailers  do  not  take  advantage  of  these 
opportunities. 

1 7.  Improvements  to  SPBS  Feed  Systems 

Two  commenters  commended  the 
Postal  Service  for  its  efforts  to  reduce 
stress  on  bundles  through  equipment 
modifications.  One  commenter 
encouraged  a  continued  search  for 
gentler  handling  processes,  such  as 
those  associated  with  the  SPBS  feed 
systems,  while  the  other  supported 
Postal  Service  efforts  to  improve 
package  sorting  related  to  SPBS  feed 
systems  as  a  means  to  avoid  rehandling 
costs. 

In  addition  to  changes  to  the  SPBS 
feed  systems  to  mitigate  bundle 
breakage,  the  Postal  Service  has 
modified  broken  bimdle  recovery 
methods  to  reduce  costs.  A  new 
Automatic  Package  Processing  System 
(APPS).  the  next  generation  SPBS,  is 
also  being  developed.  This  new 
machine  is  designed  to  take  bulk-loaded 
parcels  or  bundles  and  separate  them 
into  an  evenly  spaced  singulated  stream 
for  scanning  and  sorting.  This  process 
should  be  more  gentle  to  flats  bundles. 
However,  regardless  of  changes  to  Postal 
Service  processing,  mailers  must  take 
necessary  steps  to  ensure  that  bundles 
retain  their  integrity  to  the  point  where 
they  are  unloaded  on  postal  processing 
equipment  and  opened  for  distribution 
of  the  contents. 

18.  Feedback 

One  commenter  stated  that  the  Postal 
Service  has  not  done  a  good  job  of 
notifying  mailers  when  packages  were 
improperly  prepared  and  fell  apart 
diuing  processing.  If  mailers  had  been 
informed  regularly  of  problems,  they 


could  have  incorporated  packaging 
alternatives  or  fine-tuned  methods  over 
time  that  would  not  be  as  costly  as  the 
proposed  changes. 

The  MTAC  Mail  Irregularity  Feedback 
Work  Group  was  formed  in  response  to 
comments  that  the  MTAC  Package 
Integrity  Work  Group  received  from 
customers  indicating  that  they  were  not 
receiving  feedback  about  broken 
bimdles  and  therefore  were  unaware  of 
problems  or  any  need  to  change  their 
packaging  methods.  In  order  to  improve 
the  quality  of  business  mailings,  the 
Postal  Service  is  revising  the  irregularity 
reporting  and  correction  process.  More 
information  about  these  changes, 
including  the  revised  PS  Form  3749, 
Mail  Irregularity  Report,  can  be  found  in 
Postal  Bulletin  22043  (2-8-01)  and  in 
the  February  2001  Memo  to  Mailers. 
This  process  will  be  used  to  report 
serious  quality  issues  such  as  broken 
bundles,  unreadable  barcodes, 
mislabeled  trays,  and  so  on,  to  mailers 
and  mail  preparers  and  also  includes  a 
mechanism  to  address  disposition  of 
reported  problems. 

19.  Implementation  Date 

One  commenter  indicated  that  some 
changes  in  the  proposed  rule  require 
software  programming  changes.  This 
mailer  requires  45  to  60  days  to  program 
and  test  new  enhancements  that  allow 
different  package  sizes  for  sacked  and 
palletized  mail  and  proposed  an 
effective  date  some  time  between  July 
15  and  September  1,  2001. 

Based  on  the  conunents  received  and 
discussions  with  other  mailers  and 
presort  software  vendors  regarding 
implementation  of  software  and 
manufacturing  changes  to  accommodate 
the  final  rule,  the  Postal  Service  has 
determined  to  place  all  provisions  of 
this  final  rule  into  effect  on  July  1,  2001. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  Part  111). 

PART  111-{AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403.  404.  414.  3001-3011.  3201-3219, 
3403-3406.  3621.  3626.  5001. 

2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  as  set  forth 
below: 


M  Mail  Preparation  and  Sortation 

«        *        *        •        * 

M020    Packages 

1.0  BASIC  STANDARDS 

[Amend  1.1  by  replacing  the  reference 
to  1.6  with  1.2  to  read  as  follows:) 

1.1  Facing 

Except  as  noted  in  1.2,  all  pieces  in 
a  package  must  be  "faced"  (i.e., 
arranged  with  the  addresses  in  the  same 
read  direction),  with  an  address  visible 
on  the  top  piece. 

[Amend  the  heading  of  1.2  and  revise 
the  text  to  clarify  when  counter-stacking 
of  pieces  of  irregular  thickness  is 
appropriate  to  read  as  follows:] 

1.2  Counter-Stacking — Sacked  and 
Palletized  Mail 

Packages  of  flats  and  other  pieces  of 
nonuniform  thickness  may  be  prepared 
by  counter-stacking  under  these 
conditions: 

a.  Counter-stacking  should  be  used 
only  to  create  packages  of  more  uniform 
thickness  that  are  more  likely  to 
maintain  their  integrity  diuing 
transportation  and  processing. 

b.  Counter-stacking  is  appropriate  for 
saddle-stitched  mailpieces  and  pieces 
where  one  edge  is  thicker  than  other 
edges  or  one  comer  is  thicker  than  other 
comers. 

c.  When  counter-stacking,  pieces  must 
all  have  addresses  facing  up  and  be 
divided  into  no  more  than  four 
approximately  equal  groups,  with  each 
group  rotated  180  degrees  from  the 
preceding  and  succeeding  group(s); 
prepare  as  few  groups  as  possible  to 
create  a  bundle  of  uniform  thickness. 

d.  Counter-stacked  groups  within  a 
package  should  be  as  thick  as  possible, 
generally  at  least  1  inch  thick. 

e.  When  pieces  are  nonimiform  in 
thickness  because  they  are  thicker  in  the 
center  instead  of  along  an  edge  or 
comer,  counter-stacking  will  generally 
not  result  in  a  package  of  uniform 
thickness  (i.e.,  a  football-shaped 
package  would  be  created).  Instead  of 
counter-stacking  such  pieces,  limit  the 
height  (thickness)  of  the  package  to  3  to 
6  inches  to  ensure  the  package  will  stay 
together  during  normal  transit  and 
handling. 
***** 

[Redesignate  1.4, 1.5,  and  1.6  as  1.5, 
1.6,  and  1.7,  respectively,  and  add  new 
1.4  to  read  as  follows:] 

1.4    Securing  Packages — General 

Package  preparation  is  subject  to  the 
following  requirements: 

a.  Packages  must  be  able  to  withstand 
normal  transit  and  handling  without 
breakage  or  injury  to  USPS  employees. 


b.  Packages  must  be  secured  with 
banding,  shrinkwrap,  or  shrinkwrap 
plus  one  or  more  bands.  Banding 
includes  plastic  bands,  rubber  bands, 
twine/string,  and  similar  material.  Use 
of  wire  or  metal  banding  is  not 
permitted. 

c.  When  one  band  is  used,  it  must  be 
placed  tightly  around  the  girth  (narrow 
dimension). 

d.  Except  imder  1.5  and  2. if,  packages 
over  1  inch  high  (thick)  must  be  secured 
with  at  least  two  bands  or  with 
shrinkwrap.  When  double  banding  is 
used  to  secure  packages,  it  must  encircle 
the  length  and  girth  of  the  package  at 
least  once.  Additional  bands  may  be 
used  if  none  lies  within  1  inch  of  any 
package  edge. 

e.  Banding  tension  must  be  sufficient 
to  tighten  and  depress  the  edges  of  the 
package  so  pieces  will  not  slip  out  of  the 
banding  during  transit  and  processing. 
Loose  banding  is  not  allowed. 

f.  When  twine/string  is  used  to  band 
packages,  the  knot(s)  must  be  secure  so 
the  banding  does  not  come  loose  during 
transit  and  processing. 

[Amend  tne  heading  of  redesignated 
1.5,  add  new  1.5a,  and  redesignate  the 
current  content  as  1.5b  to  read  as 
follows:] 

1.5    Packages  on  Pallets 

In  addition  to  1.1  through  1.4, 
packages  on  pallets  must  meet  the 
following  standards: 

a.  Except  as  noted  in  1.5b,  packages 
up  to  1  inch  in  height  (thickness)  must 
be  seciued  with  appropriate  banding, 
placed  at  least  once  around  the  girth,  or 
with  shrinkwrap.  Packages  over  1  inch 
in  height  must  be  secured  with  at  least 
two  bands  (plastic  bands,  rubber  bands, 
twine/string,  or  similar  material),  one 
around  the  length  and  one  around  the 
girth,  with  shrinkwrap,  or  with 
shrinkwrap  plus  one  or  two  bands. 

b.  Packages  may  be  secured  with 
heavy-gauge  shrinkwrap  plus  plastic 
banding,  only  shrinkwrap,  or  only 
banding  material  if  they  can  stay 
together  during  normal  processing. 
Except  for  packages  of  individually 
polywrapped  pieces,  packages  on  BMC 
pallets  must  be  shrinkwrapped  and 
machinable  on  BMC  parcel  sorters. 
Packages  and  bundles  of  individually 
polywrapped  pieces  may  be  seemed 
with  banding  material  only. 
Machinability  is  determined  by  the 
USPS.  If  used,  banding  material  must  be 
applied  at  least  once  around  the  length 
and  once  around  the  girth;  wire  and 
metal  strapping  are  prohibited. 

[Revise  the  first  sentence  of 
redesignated  1.6  to  indicate  that 
packages  of  Bound  Printed  Matter  must 
also  meet  the  applicable  maximiun 


package  size  standards  in  M045  and 
M722  to  read  as  follows.  No  other 
changes  to  text.] 

1.6  Package  Size — Bound  Printed 
Matter 

Each  "logical"  package  (the  total 
group  of  pieces  for  a  package 
destination)  of  Bound  Printed  Matter 
must  meet  the  applicable  minimum  and 
maximum  package  size  standards 
prescribed  in  M045  or  M722.  *  *  * 

1.7  Package  Size — Other  Mail  Classes 

Except  for  Bound  Printed  Matter,  an 
individual  package  may  be  prepared 
with  fewer  than  the  minimum  number 
of  pieces  required  by  the  standards  for 
the  rate  claimed  without  loss  of  rate 
eligibility  under  either  of  these 
conditions: 

a.  A  greater  number  of  pieces  would 
exceed  the  maximum  physical  size  for 

a  package  and  the  total  number  of  pieces 
for  that  presort  destination  meets  the 
minimum  volume  standard  (e.g..  30 
pieces  are  available  to  meet  a  10-piece 
minimum,  but  a  package  of  eight  pieces 
is  6  inches  thick). 

b.  The  pieces  constitute  the  "last 
package"  for  a  presort  destination  and 
previously  prepared  packages  met  the 
applicable  minimum  volume  standard 
(e.g.,  505  pieces  prepared  in  10  50-piece 
packages  and  one  five-piece  package) 

[Redesignate  former  1.7  as  1.9  and 
add  new  1.8  to  read  as  follows:] 

1.8  Packages  in  Sacks — ^Periodicals 
and  Standard  Mail 

Periodicals  and  Standard  Mail 
prepared  in  sacks  must  be  secured  in 
packages  as  follows: 

a.  The  maximum  weight  for  all 
packages  is  20  poimds. 

b.  Packages  up  to  1  inch  in  height 
(thickness)  must  be  secured  with 
appropriate  banding,  placed  at  least 
once  around  the  girth  (narrow 
dimension),  or  with  shrinkwTap. 
Packages  over  1  inch  in  height  must  be 
secured  with  at  least  two  bands  (plastic 
bands,  rubber  bands,  or  twine/string), 
one  around  the  length  and  one  around 
the  girth,  with  shrinkwrap,  or  with 
shrinkwrap  plus  one  or  two  bands. 

c.  Packages  should  be  measured  at  the 
lowest  (thinnest)  point  to  determine  the 
package  height. 

d.  A  package  that  exceeds  the 
maximum  prescribed  height  by  less  than 
the  thickness  of  a  single  piece  meets  the 
standard  (e.g.,  if  a  glossy  piece  is  0.625 
(Vb)  of  an  inch  thick,  five  pieces  may  be 
secured  in  a  package  3.125  inches  high; 
if  a  piece  with  uncoated  cover  stock  is 
0.75  (3/«)  of  an  inch  thick,  11  pieces  may 
be  secured  in  a  package  8.25  inches 
high). 
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e.  Packages  of  pieces  with  covers  of 
coated  stock  that  are  not  individually 
enclosed  in  a  mailing  wrapper  (e.g.. 
magazines  or  catalogs  with  glossy  covers 
not  individually  enclosed  in  an 
envelope,  uncoated  paper  wrapper,  or 
plastic  wrapper  (polybag))  are  subject  to 
these  conditions: 

(1)  Except  as  noted  in  e(2),  packages 
must  not  exceed  3  inches  in  height 
(thickness). 

(2)  Packages  of  such  pieces  seciu^d 
with  shrinkwrap  plus  one  or  two  plastic 
straps,  or  with  at  least  two  plastic 
straps,  one  around  the  length  and  one 
aroimd  the  girth,  must  not  exceed  6 
inches  in  height  (thickness). 

f.  Packages  containing  pieces  with 
outer  surfaces  of  imcoated  stock  are 
subject  to  these  conditions: 

(1)  "Uncoated  stock"  also  refers  to 
pieces  with  coated  covers  that  are 
individually  enclosed  in  a  cover  or 
mailing  wrapper  of  imcoated  stock  such 
as  an  envelope,  sleeve,  protective  cover, 
partial  wrapper,  or  polybag  and  pieces 
with  outer  smfaces  composed  of 
material  other  than  paper  (e.g.,  plastic, 
cloth,  fiberboard,  or  metal). 

(2)  Packages  must  not  exceed  8  inches 
in  height  (thickness);  however,  it  is 
recommended  that  such  packages  not 
exceed  6  inches  in  height  (thickness). 

[Amend  the  heading  of  redesignated 
1.9  to  read  as  follows.  No  other  changes 
to  text.) 

1.9    Exception  to  Package 
Preparation — Mail  in  Trays 


2.0  ADDITIONAL  STANDARDS- 
FIRST-CLASS  MAIL,  PERIODICALS. 
AND  STANDARD  MAIL,  AND  FLAT- 
SIZE  BOUND  PRINTED  MATTER 

[Amend  2.1  by  copying  the  content  of 
2.3b  to  new  2. If  and  revising  the 
content  to  read  as  follows:] 

2.1  Cards  and  Letter-Size  Pieces 

Cards  and  letter-size  pieces  are 
subject  to  these  packaging  standards: 

*        *        *        *        « 

f.  Packages  up  to  1  inch  thick  must  be 
secured  with  appropriate  banding 
placed  once  aroimd  the  girth  (narrow 
dimension).  Packages  over  1  inch  thick 
must  be  secured  with  at  least  two  bands, 
one  around  the  length  and  one  around 
the  girth. 

[Ajnend  2.2  by  revising  the  content  to 
read  as  follows:] 

2.2  Flat-Size  Pieces 

Packages  of  flat-size  pieces  must  be 
secure  and  stable  subject  to  specific 
weight  limits  in  M045  if  placed  on 
pallets,  specific  weight  and  height  limits 
in  1.8  for  Periodicals  and  Standard  Mail 


placed  in  sacks,  and,  for  Bound  Printed 
Matter  in  sacks,  specific  weight  limits  in 
M720.  Flat-size  pieces  must  be  prepared 
in  packages  except  under  1.9  and,  for 
First-Class  Mail,  under  MB20.3.0. 

[Amend  the  heading  of  2.3  and  amend 
the  content  by  copying  and  amending 
2.3a  and  deleting  current  2.3b  to  read  as 
follows:] 

2.3    Pieces  With  Simplified  Address 

For  mail  prepared  with  a  simplified 
address,  all  pieces  for  the  same  post 
office  must  be  prepared  in  packages  of 
^0  when  possible.  If  packages  of  other 
quantities  are  prepared,  the  actual 
number  of  pieces  must  be  shown  on  the 
facing  slip  attached  to  show  distribution 
desired  (e.g.,  rural  route,  city  route,  post 
office  boxholder).  Packages  must  be 
secure  and  stable  subject  to  specific 
weight  limits  in  M045  if  placed  on 
pallets,  specific  weight  and  height  limits 
in  1.8  for  Periodicals  and  Standard  Mail 
placed  in  sacks,  specific  thickness  limits 
in  2.1  for  cards  and  letter-size  pieces, 
and,  for  Bound  Printed  Matter  in  sacks, 
specific  weight  limits  in  M720. 
***** 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 
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SUMMARY:  This  document  is  intended  to 
implement  provisions  of  the  LPTV  Pilot 
Project  Digital  Data  Services  Act,  which 
requires  the  Commission  to  implement 
regulations  establishing  a  pilot  project 
pursuant  to  which  specified  Low  Power 
Television  (LPTV)  licensees  or 
permittees  can  provide  digital  data 
services  to  demonstrate  the  feasibility  of 
using  LPTV  stations  to  provide  high- 
speed digital  data  service,  including 
internet  access,  to  unserved  areas. 
DATES:  Effective  April  27.  2001. 
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Commission.  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Godfrey,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  (202) 


418-2120  or  Keith  Larson.  Mass  Media 
Bureau  at  (202)  418-2600. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  "Order",  FCC  01-137. 
adopted  April  19,  2001,  and  released 
April  27,  2001.  The  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service 
(202)  857-3800.  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC.  The 
Order-is  also  available  on  the  Internet  at 
the  Commission's  website:  bttp:// 
www.fcc.gov. 

Synopsis  of  Order 

I.  Introduction 

1.  With  this  Otxier,  we  implement  the 
provisions  of  the  LPTV  Pilot  Project 
Digital  Data  Services  Act  ("DDSA").  The 
DDSA  mandates  that  the  Commission 
issue  regulations  establishing  a  pilot 
project  pursuant  to  which  specified  Low 
Power  Television  ("LPTV")  licensees  or 
permittees  can  provide  digital  data 
services  to  demonstrate  the  feasibility  of 
using  low-power  television  stations  to 
provide  high-speed  wireless  digital  data 
service,  including  Internet  access,  to 
unserved  areas. '  As  defined  by  the  new 
law,  digital  data  service  includes:  (1) 
Digitally-based  interactive  broadcast 
service;  and  (2)  wireless  Internet 
access.2  The  DDSA  identifies  twelve 
specific  LPTV  stations  that  are  eligible 
to  participate  in  this  pilot  project,  and 
directs  the  Commission  to  select  a 
station  and  repeaters  to  be  determined 
by  the  FCC  to  provide  service  to 
specified  areas  in  Alaska. 

2.  The  DDSA  requires  that  the 
Commission  promulgate  regulations 
with  respect  to  this  pilot  project  by 
April  20,  2001,3  and  specifies 


>  Public  Law  106-554, 114  Stat.  4577  (December 
21,  2000),  Consolidated  Appropriations— FY  2001, 
section  143,  amending  section  336  of  the 
(Communications  Act  of  1934.  as  amended,  47 
U.S.C.  336,  to  add  new  paragraph  (h). 

M7  U.S.C.  336(hH7). 

'  According  to  new  section  336(h)(3),  47  U.S.C 
336(h)(3): 

Notwithstanding  any  requirement  of  section  553 
of  title  5,  United  States  Code,  the  Commission  shall 
promulgate  regulations  establishing  the  procedures, 
consistent  with  the  requirements  of  paragraphs  (4) 
and  (5),  governing  the  pilot  projects  for  the 
provision  of  digital  data  services  by  certain  low 
power  television  licensees  within  120  days  after  the 
date  of  enactment  of  LPTV  Digital  Data  Services 
Act.  The  regulations  shall  set  forth — 

(A)  requirements  as  to  the  form,  manner,  and 
information  required  for  submitting  requests  to  the 
Commission  to  provide  digital  data  service  as  a 
pilot  project; 

(B)  procedures  for  testing  interference  to  digital 
television  receivers  caused  by  any  pilot  project 
station  or  remote  transmitter: 
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interference  and  other  criteria  that  the 
designated  LPTV  stations  must  meet.* 
The  Commission  is  not  required  to  use 
notice  and  comment  rule  making  under 
5  U.S.C.  553  to  promulgate  these 
regulations  and  the  other  provisions  of 
that  section  are  also  inapplicable.^ 
Further,  the  DDSA  specifies  that  the 
Commission  require  quarterly  reports 
from  the  specified  LPTV  stations 
participating  in  the  project,  including 
information  with  respect  to  interference 
and  market  success  in  providing  digital 
data  service.^  In  addition,  the 
Commission  is  required  to  collect  fees 
with  respect  to  the  new  service.^ 
Finally,  on  June  30.  2001  and  on  June 
30,  2002,  the  Commission  is  required  to 
submit  a  report  to  Congress,  under 
section  143(b)  of  the  new  law. 
"evaluating  the  utility  of  using  low- 

Eower  television  stations  to  provide 
igh-speed  digital  data  service,"  based 
on  the  pilot  projects. 

n.  Discussion 


tw 


A.  Authorization  and  Filing 
Requirements 

3.  Eligibility.  The  DDSA  specifies 
elve  LPTV  stations  eligible  to 
participate  in  the  pilot  project.  These 
are:  KHLM-LP,  Houston,  Texas; 
WTAM-LP.  Tampa,  Florida;  WWRJ-LP, 
Jacksonville,  Florida;  WVBG-LP, 
Albany,  New  York;  KHHI-LP,  Honolulu, 
Hawaii;  KPHE-LP  (K19DD),  Phoenix, 
Arizona;  K34FI,  Bozeman,  Montana; 
K65GZ,  Bozeman,  Montana;  WXOB-LP, 
Richmond,  Virginia;  WIIW-LP, 
Nashville,  Tennessee;  WSPY-LP,  Piano. 
Illinois;  and  W?4AJ.  Aurora.  Illinois. 
The  DDSA  also  includes  in  tiie  LPTV 
stations  eligible  to  participate  in  the 
pilot  project  a  station  and  repeaters  to 
be  determined  by  the  Federal 
Communications  Commission  for  the 
sole  purpose  of  providing  service  to 
communities  in  the  Kenai  Peninsula 
Borough  and  Matanuska  Susitna 


(C)  procedures  for  terminating  any  pilot  project 
station  or  remote  transmitter  or  both  that  causes 
interference  to  any  analog  or  digital  full-power 
television  stations,  class  A  television  station, 
television  translators  or  any  other  users  of  the  core 
television  band: 

(D)  specifications  for  reports  to  be  filed  quarterly 
by  each  low  power  television  licensee  participating 
in  a  pilot  project: 

(E)  procedures  by  which  a  low  power  television 
licensee  participating  in  a  pilot  project  shall  notify 
television  broadcast  stations  in  the  same  market 
upon  commencement  of  digital  data  services  and 
for  ongoing  coordination  with  local  broadcasters 
during  the  test  period:  and 

(F)  procedures  for  the  receipt  and  review  of 
interference  complaints  on  an  expedited  basis 
consistent  with  paragraph  (S)(D). 

M7  U.S.C.  336(h)(4). 
547  U.S.C.  336(h)(3). 
647  U.S.C.  336(h)(5)(Q. 
'47  U.S.C.  336(h)(6). 


Borough  in  Alaska.^  We  invite  LPTV 
stations  in  these  locations  to  come 
forward  and  present  their  proposals  to 
commence  such  a  pilot  project.  The 
proposal  should  be  submitted  in  an 
informal  application  complying  with 
the  requirements  set  out  in  this  Order. 

4.  Services  to  be  provided.  The  DDSA 
defines  permissible  digital  data  services 
to  include:  digitally  based  interactive 
broadcast  service  and  wireless  Internet 
access.^  Wireless  Internet  can  be 
provided  on  a  one-way  or  two-way  basis 
on  the  LPTV  channel  and  may  be 
portable  or  fixed.  The  DDSA  also 
provides  that  the  service  may  be 
connected  to  the  Internet  "via  a  band 
allocated  to  Interactive  Video  and  Data 
Service."  Use  of  fi«quencies  for  this 
service,  now  called  218-219  MHz 
service  under  part  95,  subpart  F,  must 
be  in  accordance  with  the  licensing  and 
other  rules  established  for  that  service. 
Specifically,  an  entity  will  be  permitted  ■ 
to  use  218-219  MHz  Service  frequencies 
for  provision  of  digital  data  services 
pursuant  to  the  DDSA  by  obtaining  a 
218-219  MHz  Service  license  via 
competitive  bidding  or  by  entering  into 
an  agreement  with  a  218-219  MHz 
Service  licensee  regarding  use  of  its 
spectrum  {e.g.,  through  partitioning 
and/or  disaggregation  agreements  under 
47  CFR.  95.823).^°  The  DDSA 
specifically  indicates  that  LPTV  digital 
data  services  may  be  delivered  via 
multiple  transmitters  at  multiple 
locations.  Therefore,  we  will  fashion  the 
requirements  for  this  service  to  allow 
the  authorized  LPTV  facility  to  be 
converted  to  a  main  base  station  and  to 
allow  additional  base  stations  to  be 
authorized  as  on-channel  boosters. 

5.  General  Requirements.  As 
participants  in  this  pilot  program  are 
LPTV  stations,  we  believe  that  the  LPTV 
rules,  contained  in  subpart  G  of  part  74 
of  the  Commission's  rules,  should 
continue  to  apply  to  these  stations  in  all 
respects,  except  as  specified  in  the 
statute  and  in  this  Order.  First  and 
foremost,  the  LPTV  stations 
participating  in  the  pilot  project  will 


■47  U.S.C.  336(h)(2). 

99  Under  47  U.S.C.  336(h)(2),  digital  data  service 
includes: 

(A)  digitally-based  interactive  broadcast  service: 
and 

(B)  wireless  Internet  access,  without  regard  to — 
(i)  whether  such  access  is — 

(I)  provided  on  a  one-way  or  a  two-way  basis: 

(II)  portable  or  fixed:  or 

(III)  connected  to  the  Internet  via  a  band  allocated 
to  Interactive  Video  and  Data  Service:  and 

(ii)  the  technology  employed  in  delivering  such 
service,  including  the  delivery  of  such  service  via 
multiple  transmitters  at  multiple  locations. 

<°  Permission  may  be  sought  under  a  separate 
experimental  authorization  imder  part  5  of  the 
Commission's  rules. 


continue  to  have  the  secondary 
regulatory  status  accorded  to  all  other 
LPTV  stations.  Thus,  for  example,  the 
stations  participating  in  the  pilot  project 
must  provide  protection  from 
interference  to  ali  primary  uses  of  the 
spectrum,  including  authorized  full- 
service  TV  stations,  authorized  full- 
service  DTV  stations,  and  land  mobile 
service  provided  on  a  "shared-channel" 
basis.  Furthermore,  such  stations  must 
provide  protection  to  other  secondary 
uses  that  were  previously  authorized  or 
proposed  in  pending  applications 
relative  to  the  pilot  project  stations' 
underlying  LPTV  authorizations.  Such 
other  secondary  uses  include  other 
LPTV  stations,  TV  translator  stations, 
and  TV  booster  stations.  In  addition, 
protection  must  be  afforded  pursuant  to 
the  existing  LPTV  rules  to  Class  A  TV 
stations.  Additionally,  except  as 
specified  herein,  all  non-terhnical 
requirements  applied  to  LPTV  stations, 
such  as,  for  example,  the  rules  and 
procedures  relating  to  transfer  of  LPTV 
stations,  shall  apply  to  the  stations 
participating  in  the  pilot  project.  Any 
other  of  the  Commission's  rules  that 
apply  to  LPTV  stations  also  will  apply 
to  the  participants  in  the  pilot  program, 
except  as  specified  herein.*^  In  sum,  all 
rules  that  apply  to  LPTV  stations  will 
apply  to  the  LPTV  pilot  project  stations 
except  as  otherwise  specified  herein. 

6.  Service  Area.  Since  these  stations 
will  be  participating  in  a  pilot  project  to 
demonstrate  the  feasibility  of  a  new 
mode  of  operation  for  LPTV  stations,  we 
conclude  that  it  is  appropriate  that  the 
protected  service  area  of  the  pilot 
project  station  be  within  the  protected 
service  signal  contour  of  the  existing 
LPTV  station  under  its  authorized 
analog  facilities.  For  eligible  LPTV 
stations  that  have  both  a  license  and  a 
construction  permit  to  modify  the 
licensed  facilities,  the  pilot  project 
station  may  be  operated  consistent  with 
either  the  licensed  facilities  or  the 
facilities  authorized  in  the  construction 
permit  (channel  and  service  area). 
Participants  will  not  be  allowed  to 
operate  both  the  licensed  and 
construction  permit  facilities  at  the 
same  time,  that  is,  one  for  digital  data 
transmissions  and  the  other  for  analog 
LPTV  broadcast  service.  If  a  pilot  project 
station  requests  use  of  construction 
permit  facilities,  operation  of  the 
licensed  LPTV  facilities  must  cease 
when  operation  of  the  construction 
permit  facilities  commences.  This 
provision  is  intended  to  address 
situations  where  a  station's  license  and 


"These  include,  but  are  not  limited  to  the  rules 
contained  in  Subpart — General:  Rules  Applicable  to 
all  Services  in  part  74. 
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construction  permit  serve  mostly 
different  areas,  where  they  are 
authoiized  on  different  channels  or 
where  both  conditions  exist.  We  will 
afford  protection  to  pilot  project 
operations  bsised  only  on  the  protection 
afforded  the  underlying  analog  LPTV 
authorization.  If  an  interfering  source 
would  not  be  required  to  protect  the 
underlying  LPTV  station's  service  (for 
example  interference  from  a  full  service 
analog  TV  or  DTV  station),  then  it  will 
not  be  required  to  eliminate  or  reduce 
interference  to  the  pilot  project 
operation.  Further,  if  an  interfering 
source  would  not  cause  unacceptable 
interference  to  the  imderlying  LPTV 
station  (based  on  the  LPTV  station 
operating  as  authorized  to  provide 
analog  TV  service),  then  it  also  will  not 
be  required  to  eliminate  or  reduce 
interference  to  the  pilot  project 
operation. 

7.  Term  of  pilot  project.  The  DDSA 
does  not  specify  how  long  the  pilot 
project  should  last.  Nonetheless,  it 
indicates  that  our  last  report  to  Congress 
on  the  pilot  project  is  due  on  June  30, 
2002.  Accordingly,  we  hereby  clarify 
that  we  will  issue  experimental  letter 
authorizations  for  the  pilot  project  that 
will  expire  on  June  30,  2002,  unless  the 
term  is  extended  prior  to  that  date.  We 
delegate  authority  to  the  Mass  Media 
Bureau  to  extend  the  term  of  the 
authorizations  for  individual 
participants  or  for  participants  as  a 
group,  and  to  do  so  by  Public  Notice,  in 
the  event  that  it  is  determined  that  the 
term  of  the  pilot  project  should  be 
extended. 

8.  Application  requirements.  The 
DDSA  requires  that  we  establish 
"requirements  as  to  the  form,  manner, 
and  information  required  for  submitting 
requests  to  the  Commission  to  provide 
digital  data  service  as  a  pilot  project."  '^ 
The  legislation  specifies  that  digital  data 
services  may  not  be  provided  unless 
interference  and  other  criteria  are  met.^^ 
In  general,  we  have  determined  that  it 

is  most  appropriate  to  require 
submission  of  an  informal  application 
for  experimental  authority  in  a  manner 


"47  U.S.C.  336(h)(3)(A). 

"Under  47  U.S.C.  336(h)(4),  participating  LPTV 
stations  may  not  provide  digital  data  service  unless: 

(A)  the  provision  of  that  service,  including  any 
remote  return-path  transmission  in  the  case  of  2- 
way  digital  data  service,  does  not  cause  any 
interference  in  violation  of  the  Commission's 
existing  rules,  regarding  interference  caused  by  low 
power  television  stations  to  full-service  analog  or 
digital  television  stations,  class  A  television 
stations,  or  television  translator  stations;  and 

(B)  the  station  complies  with  the  Commission's 
regulations  governing  safety,  environmental,  and 
sound  engineering  practices,  and  any  other 
Commission  regulation  under  paragraph  (3) 
governing  pilot  program  operations. 


consistent  with  §  73.1510(b)  of  our 
rules.^*  All  other  aspects  of  §  73.1510 
will  not  be  applicable  because  they  are 
inconsistent  with  the  DDSA.'^  We  will 
accept  applications  only  from  the 
eligible  station  specified  in  the  DDSA.'* 
Exhibits  to  the  informal  applications 
must  fully  describe  the  proposed 
experimental  program  and  the  technical 
facilities  that  are  proposed.  Specifically, 
for  a  main  base  station  and  any  base 
station  boosters,  we  will  require 
information  that  is  also  sought  in  Form 
346,  which  is  used  to  request  authority 
to  construct  or  make  changes  to  an 
LPTV,  TV  translator  or  TV  booster 
station.  The  application  should  contain 
the  general  information  requested  in 
questions  1-3  of  section  I.  the  legal 
certification  requested  in  question  10  of 
section  n,  and,  for  each  requested 
facility,  all  of  the  engineering 
information  requested  in  section  III  of 
Form  346.  With  respect  to  the 
engineering  information;  The 
modulation  type  and  bandwidth  should 
be  specified;  the  digital  average  power 
shoiild  be  provided  in  lieu  of  the  peak 
analog  power;  base  or  fixed  station 
transmitting  antenna  beam^lt,  if  any, 
and  polarization  should  be  specified;  for 
response  stations,  the  maximum  niunber 
of  units,  the  area  of  anticipated 
operation,  the  receive  and  transmit 
antenna  characteristics  including 
polarization,  gain  and  directional 
patterns,  the  largest  average  digital 
transmitter  output  power  and  effective 
radiated  power  contemplated  for  the 
pilot  project,  and  the  expected  worst- 
case  antenna  height  above  groimd 
should  be  specified.  In  addition,  the 
application  must  contain  a  certification 
that  the  facilities  in  the  pilot  project  will 
conform  to  the  Commission's 
environmental  impact  rules,  including 
explicitly  that  the  proposed  operation 
will  not  result  in  RF  exposing  in  excess 
of  the  pertinent  limits  and  the 
provisions  set  forth.  The  application 
should  also  contain  certifications  of  the 
applicant  and  of  the  preparer  of  the 
engineering  information,  attesting  to  the 
accuracy  and  completeness  of  the 
information  furnished.  Consistent  with 
the  Conmiission's  treatment  of 
applications  for  other  experimental 


"47  CFR  73.1510(b).  This  part  73  rule  section  is 
made  applicable  to  part  74  LPTV  stations  pursuant 
to  47  CFR  74.780. 

"The  prohibition  on  sponsored  programs  or 
commercial  announcements  during  experimental 
operation  in  §  73.1510(c)(4)  and  the  prohibition  on 
charges  being  made  for  the  experimentation  in 
§  73.1510(c)(6)  are  notably  inconsistent  with  the 
services  envisioned  by  the  DDSA. 

'*  We  include  in  these  entities  an  LPTV  station 
to  provide  service  to  the  designated  locations  in 
Alaska. 


authorizations,  this  application  for 
digital  data  services  will  be  fee  exempt. 

9.  RF  Safety.  We  will  require  pilot 
project  licensees  and  permittees 
employing  two-way  technology  to  attach 
labels  to  every  response  station 
transceiver  (fixed  or  portable)  in  a 
conspicuous  fashion  visible  in  all 
directions  and  readable  at  distances 
beyond  the  minimum  separation 
distances.  These  labels  shall  give  notice 
of  the  potential  radiofrequency  safety 
hazards,  and  specify  minimum 
separation  distances.  Such  labels  should 
include  reference  to  the  Commission 
guidelines  that  apply.  ^^  The  general 
populations/imcontroUed  limits  apply 
to  consumer  response  stations.  In 
addition,  pilot  project  licensees  and 
permittees  employing  two-way 
technology  must  include  a  full 
explanation  of  the  labels  that  appear  on 
their  transceivers,  as  well  as  reference  to 
the  applicable  Commission  guidelines 
in  the  instruction  manuals  and  other 
information  accompanying  the 
transceivers.  This  information  should 
include  advice  as  to  the  minimum 
separation  distances  required  between 
users  and  radiating  antennas  to  meet  the 
Commission's  exposure  guidelines.  We 
will  not  mandate  the  specific  language 
that  must  be  used,  however  we  will 
require  the  use  of  the  ANSI-specified 
warning  symbol  for  RF  exposure.  We 
also  recommend  that  fixed  response 
antennas  be  installed  by  pilot  project 
licensees/permittee^  or  by  professional 
personnel  under  their  direction. 
Professional  installation  will  minimize 
the  possibility  that  an  antenna  will  be 
placed  in  a  location  that  could  expose 
participants  in  the  pilot  project  or  other 
persons  to  the  radiated  signal  at  close 
proximity  and  for  an  extended  period  of 
time. 

10.  Description  of  experiment.  Section 
73.1510(b)  requires  the  application  to 
include  a  description  of  the  native  and 
purpose  of  the  experimentation  and  of 
the  nature  of  the  experimental  signal  to 
be  transmitted.  We  will  require  these 
applications  to  specify  a  program  of 
experimentation  that  fulfills  the 
requirements  of  the  DDSA.  Specifically, 
the  experiments  must  address  a 
determination  of  the  threshold  of 
perceptible  interference  to  DTV 
receivers  from  all  types  of  transmission 
that  the  pilot  project  stations  operate 
with.i"  In  so  doing,  the  LPTV 


"  See  Guidelines  for  Evaluating  the 
Environmental  Effects  of  Radiofrequency  Radiation, 
ET  Docket  No.  93-62,  flfrO.  61  FR  41006  (August 
7.  1996),  11  FCC  Red.  15123,  15124,  15152  (1996); 
47  CFR  1.1307(b)(1)  and  1.1310. 

'•Under  47  U.S.C.  336(h)(3)(B),  the  Commission  ' 
must  establish  procedures  "for  testing  interference 
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participants  should  assess  the  potential 
for  causing  interference  to  the  reception 
of  nearby  DTV  stations,  including  DTV 
stations  that  begin  operating  during  the 
pilot  project.  For  instance,  LPTV 
participants  should  carefully  assess  the 
potential  for  interference  in  those 
situations  where  pilot  project  base  and/ 
or  response  stations  would  operate  in 
the  service  area  of  a  DTV  station 
operating  on  a  first  adjacent  channel. 
Testing  should  be  designed  to  facilitate 
the  establishment  of  appropriate 
operating  parameters  for  all  types  of 
proposed  transmitting  facilities, 
including  desired-to-undesired  signal 
strength  ratios  for  interference  situations 
and  the  field  strength  values  that 
represent  the  range  of  service.  For  2-way 
service,  establishing  the  service  range 
involves  reception  both  to  and  from 
subscriber  or  consumer  transmission/ 
reception  facilities  (response  stations). 
To  the  extent  possible  based  on  the  DTV 
station  environment,  testing  should 
determine  the  distances  from  DTV 
receivers  at  which  pilot  project  stations, 
including  fixed  and/or  portable 
response  stations,  can  operate  without 
causing  any  perceptible  interference. 
We  believe  meaningful  interference 
testing  would  include  a  combination  of 
observations  and  signal  measurements 
considering  such  factors  as  the  strengths 
of  desired  and  imdesired  signals,  the 
nature  of  the  DTV  reception  equipment 
(indoor  or  outdoor  antennas)  and  the 
local  signal  to  noise  environment.  If 
relevant  to  the  natine  of  the  LPTV  data 
transmissions,  interference  testing 
should  also  consider  the  effects  of  the 
simultaneous  transmissions  of  multiple 
response  stations,  compared  with  the 
effects  of  those  of  single  response 
stations.  Testing  also  must  include  an 
evaluation  of  consiuner  or  marketplace 
acceptance  of  the  LPTV  digital  data 
technology. 

11.  Resolution  of  interference.  The 
DDSA  requires  that  the  Commission 
establish  procedures  "for  the  receipt 
and  review  of  interference  complaints 
on  an  expedited  basis.  *   *  *  "  ^^  In 
addition,  the  legislation  provides  that 
the  Commission  may  limit  the  provision 
of  such  service  if  irremediable 
interference  is  caused.^"  Section  74.703 


of  the  Commission's  rules  specifies  the 
applicable  requirement  for  LPTV 
stations  correcting  a  situation  of  actual 
interference.  ^\  Stations  participating  in 
this  pilot  project  must  comply  strictiy 
with  the  requirements  of  this  rule.  In 
addition,  pursuant  to  the  DDSA,  we  will 
require  stations  in  the  pilot  project  to 
take  steps  to  resolve  any  reported 
interference  promptly.^^  Specifically, 
upon  receipt  of  a  valid  interference 
complaint,  the  licensee  or  permittee 
should  make  every  effort  to  modify  or 
suspend  operation  within  3  hours  to 
eliminate  the  interference.  An 
interference  complaint  is  considered 
valid  if  the  interference  is  to  reception 
of  a  station  or  service  that  must  be 
protected  and  it  is  reasonably 
determined  that  the  interference  is  from 
the  operation  of  the  pilot  project  station 
(for  example,  if  the  interference  is  to  a 
service  on  a  channel  where  predicted 
interference  is  a  concern  and  the 
interference  commenced  when  a  new 
mode  of  pilot  project  station  operation 
began).  If  the  complaint  is  received  frt)m 
any  soiut:e  other  than  the  affected 
broadcaster  or  station,  the  pilot  project 
participant  should  fax  a  copy  of  the 
complaint  to  the  affected  station  within 
48  hours  of  its  receipt.  If  the  pilot 
project  station  claims  that  it  is  not 
causing  the  interference  or  that  the 
interference  is  not  to  protected  service, 
it  must  fax  the  interference  complaint 
and  its  opposition  to  the  Commission's 
Mass  Media  Bureau,  Video  Services 
Division  within  48  hours.^^  If  the 
complaint  is  received  from  any  source 
other  than  the  affected  broadcaster  or 
station,  the  pilot  project  participant 
should  at  the  same  time  fax  a  copy  of 


lo  digital  television  receivers  catised  by  any  pilot 
project  station  or  remote  transmitter." 

>947  U.S.C.  336(h)(3)(F). 

»o  Under  47  U.S.C.  336(h)(5)(A): 

ThtfCommission  may  limit  the  provision  of 
digital  data  service  by  a  low-power  television 
station  to  which  this  paragraph  applies  if  the 
Commission  finds  that — 

(i)  the  provision  of  2-way  digital  data  service  by 
that  .station  causes  any  interference  that  cannot 
otherwise  be  remedied;  or 

(ii)  the  provision  of  1-way  digital  data  service  by 
that  station  causes  any  interference. 


2>  47  CFR  74.703(b)  indicates: 

*   *   *  the  responsibility  of  the  licensee  of  a  low 
power  TV,  TV  translator,  or  TV  booster  station  to 
correct  at  its  expense  any  condition  of  interference 
to  the  direct  reception  of  the  signal  of  any  other  TV 
broadcast  analog  station  and  DTV  station  operating 
on  the  same  channel  as  that  used  by  the  low  power 
TV,  TV  translator,  or  TV  booster  station  or  an 
adjacent  channel  which  occurs  as  a  result  of  the 
operation  of  the  low  power  TV,  TV  translator,  or  TV 
boaster  station.  Interference  will  be  considered  to 
occur  whenever  reception  of  a  regularly  used  signal 
is  impaired  by  the  signals  radiated  by  the  low 
power  TV,  TV  translator,  or  TV  booster  station, 
regardless  of  the  quality  of  the  reception  or  the 
strength  of  the  signal  so  used.  If  the  interference 
cannot  be  promptly  eliminated  by  the  application 
of  suitable  techniques,  operation  of  the  offending 
low  power  TV.  TV  translator,  or  TV  booster  station 
shall  be  suspended  and  shall  not  be  resumed  until 
the  interference  has  been  eliminated. 

"  Under  47  U.S.C.  336(hl(3)(C),  the  Commission 
must  establish  procedures  "for  terminating  any 
pilot  project  station  or  remote  transmitter  or  both 
that  causes  interference  to  any  analog  or  digital  full- 
power  TV  stations,  class  A  television  station, 
television  translators  or  any  other  users  of  the  core 
television  band." 

"The  Video  Services  fax  number  is  currently 
(202)416-2827. 


the  complaint  to  the  affected  station.  In 
addition,  the  pilot  project  participant 
should  fax  a  copy  of  its  opposition  to 
the  affected  broadcaster  or  station  even 
if  the  complaint  is  received  from  that 
broadcaster  or  station.  Thereafter,  the 
Commission's  staff  will  review  the 
situation  and  issue  a  decision  as  quickly 
as  possible,  but  in  any  case  within  the 
60  days  provided  in  the  DDSA.  2* 

12.  Technical  operation.  We  believe 
that  we  should  permit  as  much 
flexibility  as  possible  with  respect  to 
technical  operation.  We  want  to  allow 
each  station  to  choose  a  type  of  digital 
modulation  that  it  determines 
appropriate.  Where  the  type  of 
modulation  differs  from  the  standard 
DTV  system  8-VSB,  we  will  require  a 
full  description  of  the  modulation  the 
station  is  proposing  to  use  and  an 
exhibit  demonstrating  that  its  use  would 
not  be  expected  to  cause  interference  to 
DTV  and  analog  TV  service.  Such  an 
exhibit  is  also  required  if  a  proposed  8- 
VSB  transmission  would  not  comply 
with  the  out-of-band  emission 
requirements  specified  in  the  DTV 
rules.25 

13.  We  anticipate  the  possibility  that 
several  types  of  transmission  facilities 
may  be  involved  in  each  pilot  project 
station.  First,  we  expect  that  most,  if  not 
all,  of  these  projects  will  involve  digital 
transmissions  from  a  main  base  station 
at  the  authorized  site  of  the  imderlying 
LPTV  station.  Unless  the  evaluation  of 
its  digital  modulation  method  requires 
otherwise,  we  will  assmne  that 
operation  of  such  a  facilify  will  not 
represent  a  significantly  increased 
interference  threat  compared  to  the 
authorized  LPTV  station  if  the  antenna 
height  is  not  increased  and  the  digital 
average  power  does  not  exceed  10 
percent  of  the  authorized  analog  LPTV 
power  (10  dB  less  power).  In  DTV 
service,  this  level  of  digital  power  is 
adequate  to  provide  coverage  of  the 
same  area.  Accordingly,  the 
Commission's  staff  will  not  evaluate  at 
the  application  stage  the  interference 
potential  of  a  main  digital  base  station 
conforming  to  this  restriction. 

14.  The  second  tjrpe  of  transmission 
facility  might  consist  of  one  or  more 
additional  base  stations  (boosters) 
located  at  sites  away  from  the 
authorized  LPTV  transmitter  site.  We 
propose  to  treat  such  stations  as  we 
have  analog  TV  booster  stations  except 
that  each  booster  may  originate  its  own 
data  messages.  As  such,  we  expect  such 
facilities  to  be  limited  to  a  site  location, 
power  and  antenna  height  combination 
that  does  not  extend  the  coverage  area 


^^  47  U.S.C.  336(h)(6). 
"47  CFR  73.622(h). 
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of  the  main  base  station  in  any 
direction.  We  will  require  an  exhibit 
demonstrating  that  booster  coverage  is 
contained  within  main  base  station 
coverage,  based  on  the  digital  field 
strength  predicted  from  the  main  base 
station  at  the  protected  contoiu*  of  the 
imderlying  analog  LPTV  authorization. 
Further,  we  will  assume  that  such  an 
operation  will  not  cause  additional 
interference  unless  an  interference 
situation  is  demonstrated  in  an  informal 
objection  to  the  application.  Absent 
such  an  objection,  the  Commission's 
staff  will  not  evaluate  at  the  application 
stage  the  interference  potential  of  an 
additional  digital  base  station 
conforming  to  this  restriction. 

15.  A  third  possible  type  of 
transmission  facility  is  a  fixed  response 
station  communicating  with  a  base 
station.2^  We  are  concerned  about  the 
interference  potential  of  such  facilities, 
but  want  to  allow  sufficient  flexibility 
for  such  stations  to  allow  productive 
testing  of  desirable  power  levels  and 
permitted  range  in  terms  of  distance 
from  base  station.  On  balance,  we 
conclude  that  such  response  stations  in 
this  pilot  project  should  use  as  low  an 
effective  radiated  power  (ERP)  as  is 
consistent  with  satisfactory 
communication  with  a  base  station,  and 
in  no  case  should  the  ERP  (digital 
average  power)  exceed  10  watts.  We  will 
not  specifically  limit  the  range  of 
operation  frtim  the  main  or  additional 
base  stations,  but  caution  participants  in 
this  pilot  project  that  they  must  protect 
other  stations  from  interference  in 
accordance  with  the  discussion  above. 

16.  A  fourth  possible  type  of 
transmission  facility  is  a  portable 
response  station.  Again,  while  we  are 
concerned  about  the  interference 
potential  of  such  a  station,  we  want  to 
allow  productive  testing  of  desirable 
power  levels  and  permitted  range  in 
terms  of  distance  from  a  base  station. 
Accordingly,  we  conclude  that  such 
response  stations  should  use  as  low  an 
effective  radiated  power  (ERP)  as  is 
consistent  with  satisfactory 
commimication  with  the  base  station, 
and  in  no  case  should  the  digital 
average  ERP  exceed  3  watts.  In  addition, 
the  transmitting  antenna  should  be  built 
into  the  portable  transceiver.  We  will 
not  specifically  limit  the  range  of 
operation  from  the  main  or  additional 
base  stations,  but  caution  participants  in 
this  pilot  project  that  they  must  protect 
other  stations  from  interference  in 
accordance  with  the  discussion  above 
and  will  not  be  protected  at  locations 


beyond  the  underlying  LPTV  station's 
protected  signal  contour. 

17.  Additional  types  of  transmission 
facilities  may  be  proposed,  as  may 
facilities  that  conform  to  one  of  the 
listed  types,  but  do  not  meet  the 
specified  restrictions.  For  such  requests, 
the  appUcant  must  provide  sufficiently 
detailed  analysis  to  allow  the 
Commission  staff  to  conclude  that 
interference  is  unlikely. 

18.  Processing.  We  intend  to  accept 
these  applications  in  the  same  manner 
used  in  processing  other  experimental 
applications.  The  normal  "broadcast 
applications"  public  notice  will  be 
issued,  and  a  copy  of  the  application 
will  be  available  in  the  public  reference 
room.  Where  an  application  is  found  to 
be  acceptable,  the  Mass  Media  Biueau  is 
delegated  authority  to  authorize  the 
proposed  operation  by  an  informal  letter 
grant  within  60  days,  subject  to  any 
appropriate  conditions  that  we  may 
impose  in  the  authorization.  As  this  is 
an  informal  application,  we  will  not 
entertain  petitions  to  deny.  Informal 
objections  can  be  filed  any  time  before 
the  application  is  granted. 

19.  Facilities  changes.  The  DDSA 
establishes  criteria  by  which  to  evaluate 
requests  by  participants  for  facilities 
changes.27  We  interpret  this  provision 
as  applying  to  any  requested  changes  to 
the  imderlying  analog  LPTV  authority. 
Thus,  an  application  to  change  channel 
or  location  must  be  filed  on  Form  346 
seeking  a  construction  permit  to  make 
changes  in  a  licensed  LPTV  station  or  a 
modification  of  an  existing  LPTV  station 
construction  permit.  Following  grant  of 
the  change  in  the  authorized  facilities  of 
the  underlying  LPTV  station,  an 
informal  application  to  modify  the  pilot 
project  authorization  may  be  filed  in 
accordance  with  the  above  procedures. 


2«  See  for  example,  the  definition  of  a  Multipoint 
Distribution  Service  response  station  given  in  47 
CrR21.2. 


"Under 47  U.S.C.  336(h)(5)(B): 

The  Conunission  shall  grant  any  such  station, 
upon  application  (made  in  such  form  and  manner 
and  containing  such  information  as  the  Commission 
may  require)  by  the  licensee  or  permittee  of  that 
station,  authority  to  move  the  station  to  another 
location,  to  modify  its  facilities  to  operate  on  a 
different  channel,  or  to  use  booster  or  auxiliary 
transmitting  locations,  if  the  grant  of  authority  will 
not  cause  interference  to  the  allowable  or  protected 
service  ar«as  of  full  service  digital  television 
stations.  National  Television  Standards  Committee 
assignments,  or  television  translator  stations,  and 
provided,  however,  no  such  authority  shall  be 
granted  unless  it  is  consistent  with  existing 
Commission  regulations  relating  to  the  movement, 
modification,  and  use  of  non-class  A  low  power 
television  transmission  facilities  in  order — 

(i)  to  operate  within  television  chaiwels  2 
through  51,  inclusive;  or 

(ii)  to  demonstrate  the  utility  of  low-power 
television  stations  to  provide  high-speed  2-way 
wireless  digital  data  service. 


B.  Notification  and  Reporting 
Requirements 

20.  Notification  Requirements.  The 
DDSA  requires  that  we  establish 
"procedures  by  which  a  low  power 
television  licensee  participating  in  a 
pilot  project  shall  notify  television 
broadcast  stations  in  the  same  market 
upon  commencement  of  digital  data 
services  and  for  ongoing  coordination 
with  local  broadcasters  during  the  test 
period.  *  *  *"28  Accordingly,  at  least 
twenty  days  before  an  LPTV  licensee  or 
permittee  commences  operations 
pursuant  to  the  pilot  program,  it  must 
notify  all  permittees  and  licensees  of 
television  stations  in  the  same  market 
concerning  the  particulars  of  its 
proposed  operation.  For  this  piupose, 
we  will  consider  the  market  to  include 
all  stations  assigned  to  the  Designated 
Market  Area  (DMA)  in  which  the  LPTV 
pilot  project  station  is  located. 
Similarly,  the  pilot  project  stations  must 
notify  any  authorized  full  service  TV 
station  whose  Grade  B  contoiu, 
authorized  DTV  station  whose  predicted 
service  contour  ^^  and  any  Class  A 
station  whose  protected  service  contour 
overlaps  the  protected  service  contour 
of  the  pilot  project  station's  imderlying 
LPTV  authorization.  The  LPTV  station 
that  is  commencing  such  operations 
must  notify  such  other  television 
stations  in  writing  or  electronically  and 
must  provide  a  complete  description  of 
its  technical  facilities,  including  power, 
modulation  format,  antenna  height,  and 
coordinates  of  any  fixed  base  or  booster 
facilities;  the  power,  modidation  format, 
anticipated  antenna  height,  and  the 
expected  area  of  operation  of  any  fixed 
and  portable  response  units;  as  well  as 
the  name  and  telephone  niunber  of  a 
person  who  may  be  contacted  in  the 
event  of  interference.  We  will  require 
the  LPTV  station  to  coordinate  with 
such  other  television  stations  in  its 
market,  as  defined  in  this  paragraph, 
before  it  makes  any  change  to  its 
facilities  or  services  that  might  cause 
interference  to  those  stations,  including 
proposals  to  expand  the  range  of 
operation  of  response  imits  beyond  the 
range  initially  notified.  We  will  also 
require  the  LPTV  stations  participating 
in  the  pilot  project  to  permit  local 
broadcasters  to  observe  the  interference 
testing  aspects  of  the  pilot  project. 

21.  Reporting  requirements.  The 
DDSA  requires  that  the  Commissioix 
establish  quarterly  reporting 
requirements  for  LPTV  stations 
participating  in  the  pilot  project.^" 


"47  U.S.C.  336(h)(3)(E). 
"See  47  CFR  73.622(e). 
~47U.S.C.  336(h)(3)(D). 
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These  quarterly  reports  should  be  filed 
by  the  tenth  day  of  the  month  following 
the  end  of  the  quarter,^^  and  must 
include  information:  on  the  station's 
experience  with  interference  complaints 
and  the  resolution  thereof;  and 
information  on  the  station's  market 
success  in  providing  digital  data 
service.32  In  addition,  the  DDSA 
provides  that  the  reports  must  include 
"such  other  information  as  the 
Commission  may  require  in  order  to 
administer  this  paragraph."  ^3  We  will 
require  each  pilot  project  station  to 
include  a  complete  description  of  any 
interference  complaints  it  receives,  any 
interference  it  determines  it  may  be 
causing  and  any  interference  it 
determines  it  has  received,  in  its 
required  quarterly  report  to  the 
Commission.  We  also  will  require  the 
quarterly  reports  to  include  data 
concerning  transmission  format,  power 
and  antenna  height  and  determinations 
of  the  range  within  which  its  desired 
service  could  be  provided,  and  any 
other  matters  of  technical  or  operational 
significance.  The  reporting  requirement 
will  commence  once  experimental 
authority  is  granted. 

C.  Fees 

22.  Under  new  section  336(h)(6),  the 
Commission  must  assess  and  collect 
from  LPTV  stations  authorized  to 
participate  in  the  pilot  project  "an 
annual  fee  or  other  schedule  or  method 
of  payment  comparable  to  any  fee 
imposed  under  the  authority  of  this  Act 
on  providers  of  similar  services."  3*  The 
statute  allows  the  Commission  to  retain 
receipts  of  the  fee  "as  an  offsetting 
collection  to  the  extent  necessary  to 
cover  the  costs  of  developing  and 
implementing  the  pilot  program 
authorized  by  this  paragraph,  and 
regulating  and  supervising  the  provision 
of  digital  data  service  by  low-power 
television  stations  under  this 


paragraph."35  The  legislation  also 
provides  that  excess  amounts  "shall  be 
deposited  in  the  Treasury  in  accordance 
with  chapter  33  of  title  31,  United  States 
Code."  36 

23.  Based  on  the  statute,  we  believe 
that  the  services  that  will  be  offered  by 
LPTV  licensees  in  the  pilot  project 
(digitally-based  interactive  broadcast 
services  and  wireless  Internet  access) 
are  similar  to  certain  of  the  services, 
including  ancillary  or  supplementary 
services,  that  may  be  offered  by  Digital 
Television  (DTV)  licensees. 
Accordingly,  we  will  impose  on  the 
LPTV  licensees  a  comparable  fee  to  that 
imposed  on  DTV  licensees  that  offer 
feeable  ancillary  or  supplementary 
services.  Thus,  we  will  impose  a  fee  of 
five  percent  of  gross  revenues  derived 
from  the  digital  data  services  provided 
pursuant  to  the  pilot  project  to  the 
extent  to  which  these  services  would  be 
feeable  if  offered  by  DTV  licensees.^' 

24.  Not  only  are  the  digital  data 
services  that  may  be  provided  by  LPTV 
stations  similar  to  those  that  may  be 
provided  by  DTV  licensees,  but,  in 
addition,  we  believe  that  a  fee  of  five 
percent  will  not  discourage  the 
provision  of  these  services  just  as  we 
noted  that  it  would  not  dissuade  DTV 
broadcasters  from  offering  such  DTV 
ancillary  or  supplementary  services.^^ 
The  amount  of  the  fee  will  vary  with  the 
gross  revenues  from  these  services,  i.e., 
with  the  willingness  of  consumers  to 
pay  for  such  services.  Under  this  fee 
structure,  if  a  given  provider  of  the  new 
service  does  not  find  a  market  and  is  not 
profitable,  its  fee  will  be  low.  Finally, 
we  believe  that  this  fee  is  a  relatively 
simple  fee  for  LPTV  stations  to  calculate 
and  for  the  Commission  to  apply.  Thus, 
we  believe  that  it  is  an  appropriate  fee.^^ 

25.  The  fee  of  five  percent  of  gross 
revenues  will  apply  to  the  extent  to 
which  the  services  provided  would  be 
feeable  if  offered  by  a  DTV  licensee.*" 


3'  For  example,  April  10,  July  10,  October  10  and 
anuary  10. 

"47  U.S.C.  336(h)(5)(C)(i).  (U). 

"47  U.S.C.  336(h)(5)(C)(iii). 

»«  Under  47  U.S.C.  336(h)(6): 

The  Commission  shall  assess  and  collect  from 
my  low-power  television  station  authorized  to 
jrovide  digital  data  service  under  this  paragraph  an 
aimual  fee  or  other  schedule  or  method  of  payment 
comparable  to  any  fee  imposed  under  the  authority 
of  this  Act  on  providers  of  similar  services. 
Amounts  received  by  the  Commission  under  this 
paragraph  may  be  retained  by  the  Commission  as 
an  offsetting  collection  to  the  extent  necessary  to 
cover  the  costs  of  developing  and  implementing  the 
pilot  program  authorized  by  this  paragraph,  and 
regulating  and  supervising  the  provision  of  digital 
data  service  by  low-power  television  stations  under 
this  paragraph.  Amounts  received  by  the 
Commission  under  this  paragraph  in  excess  of  any 
amount  retained  under  the  preceding  sentence  shall 
be  deposited  in  the  Treasury  in  accordance  with 
chapter  33  of  title  31.  United  States  Code. 


Thus,  to  the  extent  that  the  services  are 
provided  for  a  subscriber  fee,  they  will 
be  feeable.  Free  over-the-air  video 
program  services  will  not  be  feeable.  If 
questions  arise  as  to  whether  certain 
services  are  feeable  or  not,*'  we  can 
address  them  in  the  context  of  an 
appropriately  filed  request  for 
declaratory  ruling. 

26.  Collection  procediues  with 
respect  to  the  five  percent  of  gross 
revenues  fee  will  be  identical  to  those 
that  apply  to  DTV  licensees,  as  outlined 
in  the  Fees  Report  and  Order,  63  FR 
69208  (December  14, 1998).  Since  the 
DDSA  requires  participating  licensees  to 
submit  quarterly  reports,  the  annual 
report,  on  FCC  Form  317,  applicable  to 
DTV  licensees  will  not  apply.  However, 
LPTV  stations  in  the  pilot  project  that 
have  provided  feeable  services  at  any 
point  during  the  twelve-month  period 
ending  on  Septemtjer  30,  will  file  the 
FCC's  standard  remittance  form  (Form 
159)  on  the  subsequent  December  1. 
Such  annual  fee  filings  will  apply  until 
the  end  of  the  pilot  project  unless 
continued  thereafter  by  the  FCC.  For 
revenues  reported  December  1,  2001 
only,  licensees  are  to  certify  revenues 
received  from  the  feeable  services 
provided  from  the  inception  date  of  the 
services  through  September  30,  2001 
and  remit  payment  of  the  required  fee 
for  that  period. 

27.  LPTV  licensees  should  use  Form 
159  (the  standard  fee  remittance  form) 
for  the  piupose  of  paying  this  fee,  filing 
it  by  December  1 .  They  should  follow 
the  instructions  for  DTV  licensees, 
except  instead  of  paying  with  respect  to 
feeable  ancillary  or  supplementary 
services,  they  will  pay  with  respect  to 
feeable  services  provided  piusuant  to 
the  pilot  project.  They  should  specify  on 
line  23A  the  station's  call  sign;  on  24A 
the  payment  type  code  "MDDA";  on 
line  29A  the  amoimt  of  gross  revenues 
received  from  feeable  services;  on  line 


"47  U.S.C.  336(h)(6). 

3' Id. 

"  See  47  CFR  73.624(g);  RSO  in  MM  Docket  No. 
97-247,  63  FR  69208  (December  14  1998).  Fees  for 
Ancillary  or  Supplementary  Use  of  Digital 
Television  Spectrum  Pursuant  to  section  336(e)(1) 
of  the  Telecommunications  Act  of  1996.  14  FCC 
Red.  3259  (1998)  (Fees  R&O),  recon.  denied.  14  FCC 
Red.  19.931  (1999)  (fee  Recon).  Under  the  DDSA. 
the  fee  may  be  used  by  the  Conmiission  to  offset 
its  costs  in  implementing,  regulating,  and 
supervising  this  program. 

'»  See  Fees  RSO.  paragraphs  20,  30. 

^^  See  Fees  Recon.,  paragraph  16. 

*°  Included  in  such  feeable  ancillary  or 
supplementary  services  are  services  for  which 
consumers  pay  subscriber  fees  or  ancillary  or 
supplementary  services  "for  which  the  licensee 
directly  or  indirectly  receives  compensation  from  a 
third  piarty  in  return  for  transmitting  material 
furnished  by  such  third  party  (other  than 
commercial  advertisements  used  to  support 


broadcasting  for  which  a  subscription  fee  is  not 
required)."  47  U.S.C.  336(e)(1)(B).  In  addressing  the 
issue  of  whether  a  given  services  feeable.  we  will 
follow  the  foregoing  statutory  criteria,  as  well  as 
Commission  rules  and  precedent  established  with 
respect  to  fees  for  DTV  ancillary  or  supplementary 
services. 

*'  In  the  DTV  fees  proceeding,  we  declined  to 
decide  whether  home  shopping,  infomercials.  direct 
marketing  and  similar  services  made  via  an 
interactive  system  (whereby  the  viewer  may  be  able 
purchase  a  product  shown  on  a  home  shopping 
program  by  clicking  an  icon  displayed  on  the  screen 
and  transmitting  a  purchase  order  via  the  licensee's 
bit  stream]  provided  by  the  licensee  on  its  DTV  bit 
stream  were  ancillary  or  supplementary  services 
subject  to  a  fee.  We  noted  that  such  services  are 
only  at  a  nascent  stage  and  that  the  particular 
circumstances  are  unclear.  Fees  Recon..  paragraph 
26.  We  see  no  need  to  make  this  determination  here 
as  it  is  unclear  whether  this  service  will  be 
provided  pursuant  to  the  pilot  project  or.  if  so.  what 
the  circumstances  will  be. 
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27A  the  fee  which  they  remit  with  Form 
159,  in  the  amount  of  five  percent  of  the 
amount  specified  on  line  29A;  and  on 
line  28  the  facility  identification 
number  assigned  to  their  station  by  the 
Commission.  The  licensee's  signature 
on  line  30  certifies  under  penalty  of 
perjury  the  accvuacy  of  the  infonnation 
reported  on  Form  ISO.''^ 

28.  The  Commission  delegates 
authority  to  the  Office  of  Managing 
Director  to  specify  by  Public  Notice  any 
additional  procedures  for  filing  and 
processing  the  fees  required  by  this 
Order  that  are  necessary  or  warranted. 
The  Commission  reserves  the  right  to 
audit  each  participating  licensee's 
records  which  support  the  calculation  of 
the  amount  specified  on  line  27A  of 
Form  159.  Each  such  licensee,  therefore, 
is  required  to  retain  such  records  for  the 
duration  of  the  pilot  program,  or  for 
three  years  from  the  date  of  remittance 
of  fees  piu^uant  to  this  Order. 
whichever  is  longer. 

29.  While  we  do  not  here  include 
automatic  confidentiality  for 
information  submitted  pursuant  to  this 
Order,  submission  of  the  required 
reporting  form,  and/or  remittance  of  fee 
payment  may  be  accompanied  by  a 
request  for  confidentiality  pursuant  to 
47  CFR  0.459. 

D.  Other  Requirements 

30.  Application  of  experimental  rules. 
hi  addition  to  the  foregoing,  we  believe 
that  requirements  similar  to  those 
contained  in  sections  5.93(a)  and  (b)  of 
the  rules  should  apply  to  the  pilot 
program.^'  Thus,  we  will  require  that  all 
transmitting  and/ or  receiving  equipment 
used  in  the  pilot  program  be  owned  by, 
leased  to.  or  otherwise  under  the  control 
of  the  LPTV  licensee."**'  Response  station 
equipment  may  not  be  owned  by 
subscribers  to  the  experimental  data 
service.  This  will  insure  that  the  LPTV 
licensee  has  control  of  the  equipment  if 
and  when  the  pilot  program  terminates, 
hi  addition,  we  will  require  the  LPTV 
licensee  to  infoi;;pi  anyone  participating 
in  the  experiment,  including  but  not 
limited  to  subscribers  or  consiuners. 
that  the  service  or  device  is  provided 
pursuant  to  a  pilot  program  and  is 
temporary.''^ 

31.  Final  Regulatory  Flexibility 
Analysis.  No  regulatory  flexibility 
analysis  is  required  because  the  rules 
adopted  in  this  Order  are  being  adopted 
without  notice  and  comment  rule 
making. 


32.  Congressional  Review  Act.  These 
rules,  promulgated  without  notice  and 
conunent  rule  making,  are  not  subject  to 
the  provisions  of  the  Congressional 
Review  Act. 

m.  Ordering  Clauses 

33.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  1,  2(a), 
4(i),  7,  and  336  of  the  Commimications 
Act  of  1934  as  amended,  47  U.S.C.  1, 
2(a),  4(i).  7  and  336.  part  74  of  the 
Commission's  rules.  47  CFR  part  74,  is 
amended  as  set  forth  in  this  Order. 

34.  The  rule  amendments  set  forth 
shall  be  effective  immediately. 

List  of  Subjects  in  47  CFR  Part  74 

Television. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  74  as 
follows: 

PART  74— EXPERIMENTAL  RADIO. 
AUXILIARY.  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  part  74  is 
amended  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  307.  336(0. 
336(h)  and  554. 

2.  A  new  §  74.785  is  added  to  read  as 
follows: 

§  74.785    Low  power  TV  digital  data  service 
pilot  protect. 

Low  power  TV  stations  authorized 
pursuant  to  the  LPTV  Digital  Data 
Services  Act  (Public  Law  106-554. 114 
Stat.  4577.  December  1.  2000)  to 
participate  in  a  digital  data  service  pilot 
project  shall  be  subject  to  the  provisions 
of  the  Commission  Order  implementing 
that  Act.  FCC  01-137.  adopted  April  19. 
2001. 

[FR  Doc.  01-13380  Filed  5-25-01;  8:45  ami 
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"  Compare  Fees  RBO,  paragraph  58. 
"  No  other  provisions  of  part  5  of  the 
Commission's  niles  apply. 
«  See  47  CFR  5.93(a). 
"See  47  CFR  5.93(b). 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

[Docicet  No.  990910253-1120-03;  ID  No. 
041300B] 

RIN  0648-AM90 

Endangered  and  Threatened  Species; 
Endangered  Status  for  White  Abalone 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUIMMARY:  Following  completion  of  a 
comprehensive  status  review  of  the 
white  abalone  [Haliotis  sorenseni)  and  a 
review  of  factors  affecting  the  species, 
NMFS  published  a  proposed  rule  to  list 
the  white  abalone  as  an  endangered 
species  on  May  5,  2000.  After 
considering  public  comments  on  the 
proposed  rule,  NMFS  is  now  issuing  a 
final  rule  to  list  the  white  abalone  as  an 
endangered  species.  NMFS  has 
determined  that  it  is  not  prudent  to 
designate  critical  habitat  because 
identification  of  such  habitat  is 
expected  to  increase  the  threat  of 
poaching  for  white  abalone. 
DATES:  Effective  Jime  28,  2001. 
ADDRESSES:  Assistant  Regional 
Administrator,  Protected  Resources 
Division.  NMFS.  Southwest  Region.  501 
West  Ocean  Blvd..  Suite  4200.  Long 
Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert,  562-980-4021;  or  Marta 
Nammack,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Previous  Federal  Endangered  Species 
Act  (ESA)  Actions  Related  to  White 
Abalone 

NMFS  designated  the  white  abalone, 
which  is  a  marine  invertebrate  mollusc, 
as  a  candidate  species  under  the  ESA  on 
July  14,  1997  (62  FR  37560),  based  on 
information  indicating  that  the  species 
had  suffered  a  major  decline  in 
abundance.  Because  of  the  depleted 
status  of  white  abalone,  NMFS 
contracted  with  Scripps  Institution  of 
Oceanography  (SIO)  in  August  1998  to 
conduct  a  comprehensive  status  review 
of  the  species.  The  status  review  of 
white  abalone  was  completed  in  March 
2000. 

NMFS  received  a  petition  on  April  29, 
1999,  from  the  Center  for  Biological 
Diversity  and  the  Southwest  Center  for 
Biological  Diversity  to  .list  white  abalone 
as  an  endangered  species  on  an 
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emergency  basis  and  designate  critical 
habitat  under  the  ESA.  On  May  17, 
1999,  NMFS  received  a  second  petition 
to  list  white  abalone  as  an  endangered 
species  throughout  its  range  and 
designate  critical  habitat  under  the  ESA 
from  several  environmental 
organizations.  NMFS  considered  this 
second  request  as  supplemental 
information  to  the  first  petition. 

NMFS  published  its  90-day  finding  on 
September  24, 1999  (64  FR  51725), 
which  concluded  that  the  first  petition 
presented  sufficient  scientific  and 
commercial  information  indicating  that 
a  listing  of  white  abalone  as  an 
endangered  species  may  be  warranted. 
However,  NMFS  did  not  find  that  the 
petition  presented  substantial  evidence 
warranting  listing  on  an  emergency 
basis.  This  finding  was  based  on  a 
review  of  the  petition  and  other 
available  information  which  indicated 
that  the  State  of  California  had  closed 
commercial  and  recreational  fishing  for 
white  abalone  and  that  white  abalone 
habitat  was  not  currently  at  risk  from 
destruction  or  adverse  modification. 

Based  on  the  findings  of  the  white 
abalone  status  review  and  an  evaluation 
of  the  factors  affecting  the  species, 
NMFS  published  a  proposed  rule  to  list 
the  white  abalone  as  an  endangered 
species  on  May  5,  2000  (65  FR  26167). 

Abalone  Lifie  History  and  Ecology 

Abalone  are  marine  gastropods 
belonging  to  the  family  Haliotidae  and 
genus  Haliotis  and  are  characterized  by 
a  flattened  spiral  shell  (Haaker,  1986; 
Hobday  and  Tegner,  2000a).  Abalone 
have  separate  sexes  and  are  broadcast 
spawners,  releasing  millions  of  eggs  or 
sperm  during  a  spawning  event. 
Fertilized  eggs  hatch  and  develop  into 
free-swimming  larvae,  spending  from  5 
to  14  days  as  non-feeding  zooplankton 
before  development  (i.e., 
metamorphosis)  into  the  adult  form. 
After  metamorphosis,  they  settle  onto 
hard  substrates  in  intertidal  and 
subtidal  areas.  Abalone  grow  slowly  and 
have  relatively  long  lifespans  of  30  years 
or  more.  Young  abalone  (referred  to  as 
"cryptic  abalone")  seek  cover  in  rocky 
crevices,  under  rocks,  and  deep 
crevices,  feeding  on  benthic  diatoms, 
bacterial  films,  and  single-celled  algae 
foiuid  on  coralline  algal  substrate  (Cox, 
1962).  As  abalone  grow  and  become  less 
vulnerable  to  predation  at  about  75-100 
mm  (2.9-3.9  inches)  in  length,  they 
emerge  bom  secluded  habitat  to  more 
open,  visible  locations  where  their 
principal  food  source,  attached  or 
drifting  algae,  is  more  available  (Cox 
1962).  In  dive  surveys,  these  animals  are 
classified  as  "emergent"  abalone. 
Abalone  lead  a  relatively  sedentary 


lifestyle.  Although  juveniles  may  move 
tens  of  meters  per  day,  adult  abalone 
have  extremely  limited  movements  as 
they  increase  in  size  (Cox.  1962; 
Tutschulte.  1976;  Shephard.  1973). 

Successful  abalone  recruitment  has 
been  related  to  the  interaction  between 
spawning  density,  spawning  period  and 
length,  and  fecundity  (Hobday  and 
Tegner,  2000a).  At  low  adult  densities, 
fertilization  success  is  much  reduced. 
When  males  and  females  are  greatly 
separated,  fertilization  success  may  be 
negligible  and  recruitment  failure  will 
likely  occur  (Hobday  and  Tegner, 
2000a). 

White  Abalone 

Eight  species  of  Haliotis  occur  along 
the  west  coast  of  North  America. 
Historically,  white  abalone  ranged  from 
Point  Conception,  California,  U.S.A.,  to 
Pimta  Abreojos,  Baja  California,  Mexico. 
Although  studies  have  recognized 
possible  population  structiu*  in  other 
Haliotis  species,  no  studies  have 
identified  distinct  populations  of  white 
abalone  (Hobday  and  Tegner.  2000a). 
Tutschulte  (1976)  reported  that  white 
abalone  are  not  as  cryptic  as  other 
California  abalone  species. 

White  abalone  is  tne  deepest-living  of 
the  west  coast  Haliotis  species  (Hobday 
and  Tegner,  2000).  According  to  Cox 
(1960)  and  Tutschulte  (1976),  white 
abalone  were  found  at  subtidal  depths 
of  20-60  m  (66-197  ft)  and  were 
historically  most  "abundant"  at  depths 
of  25-30  m  (80-100  ft).  At  these  depths, 
white  abalone  are  foimd  in  open  low 
relief  rock  or  boulder  habitat 
surrounded  by  sand  (Tutschulte,  1976; 
Davis  et  al.,  1996). 

White  abalone  may  be  limited  to 
depths  where  algae  grow,  a  function  of 
light  levels  and  substrate  availability, 
because  they  are  reported  to  feed  less  on 
drift  algae  and  more  on  attached  brown 
algae  (Tutschulte.  1976;  Hobday  and 
Tegner,  2000a).  The  upper  and  lower 
linodts  of  white  abalone  depth 
distribution  could  also  be  influenced  by 
temperatiu«  effects  on  larvae  and 
juvenile  survival.  Leighton  (1972)  foimd 
that  white  abalone  larval  survival  is 
reduced  at  lower  temperatiu^s. 
Tutschulte  (1976)  speculated  that  white 
abalone  may  have  been  restricted  to 
depths  below  25  m  (82  ft)  by  predation 
from  sea  otters  when  sea  otter  and  white 
abalone  latitudinal  ranges  overlapped  or 
from  competition  with  pink  abalone  and 
predation  by  octopuses. 

According  to  Hobday  and  Tegner 
(2000a),  the  maximum  shell  lehgth 
recorded  for  white  abalone  in  California 
and  Mexico  is  20-25  cm  (7.8-9.8 
inches)  and  17  cm  (6.6  inches), 
respectively.  Cox  (1960)  indicated  the 


maximum  size  was  slightly  larger  at 
25.4  cm  (10  inches),  but  that  the 
"average"  observed  size  is  about  13-20 
cm  (5-8  inches)  and  animals  less  than 
10  cm  (4  inches)  are  rare.  White  abalone 
reach  sexual  maturity  at  a  size  between 
88  and  134  mm  (3.4-5.2  inches)  in 
approximately  4  to  6  years  and  spawn 
in  the  winter,  between  February  and 
April  (Tutschutle,  1976;  Tutschutle  and 
Coimell,  1981).  Compared  to  two  other 
California  abalone  species,  white 
abalone  have  a  high  degree  of  spawning 
synchronicity  wherein  most  males  and 
females  spawn  in  a  relatively  short  time 
period.  Based  on  a  peak  in  5-year  old 
animals  prior  to  the  peak  of  the  white 
abalone  fishery,  Tutschulte  (1976) 
suggested  that  white  abalone  have 
irregular  recruitment.  Tutschulte  (1976) 
estimated  that  the  maximum  lifespan  of 
white  abalone  is  35  to  40  years. 

In  the  laboratory,  settlement  of  white 
abalone  larvae  occiuxed  after  9  to  10 
days  at  15  °C  (59  °F)  (Leighton,  1972). 
This  larval  period  is  longer  than  periods 
reported  for  other  California  abalone 
species  (Hobday  and  Tegner,  2000a). 
Drift  tube  studies  have  found  that  larval 
periods  of  most  abalone  species  would 
not  usually  be  long  enough  for  regular 
dispersal  of  abalone  between  islands 
and  mainland  areas  (Tegner  and  Butler, 
1985b).  Since  they  have  a  relatively  long 
larval  period,  potential  dispersal 
distances  may  be  greater  for  white 
abalone  than  those  other  of  abalone 
species  (Hobday  and  Tegner,  2000a). 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Rule 

No  public  hearings  were  held  for 
NMFS'  proposal  to  list  the  white 
abalone  as  an  endangered  species,  as  no 
hearings  were  requested  during  the  60- 
day  public  comment  period.  During  the 
public  comment  period,  howevw, 
NMFS  received  nine  written  comments 
on  the  proposed  rule:  five  fi^m  private 
citizens;  two  bom  non-governmental 
organizations,  and  one  each  from  a  local 
government  agency  and  an  academic/ 
research  organization.  Of  the  nine 
commenters,  seven  supported  the  listing 
of  white  abalone  as  an  endangered 
species,  one  questioned  the  need  for 
listing  given  the  closure  of  the 
commercial  and  recreational  fisheries 
for  white  abalone,  and  one  provided 
some  limited  technical  information 
only.  A  simimary  of  the  comments  and 
the  responses  thereto  are  presented 
here. 

Issue  1 :  Biological  Information  and 
Status  of  White  Abalone 

Comment.  One  commenter  questioned 
the  25  cm  (9.8  inches)  maximum  size  of 
white  abalone  cited  in  NMFS'  proposed 
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rule  and  indicated  that  Cox  (1960)  had 
reported  a  maximum  size  of  10  inches 
(or  25.4  cm).  The  commenter  also 
provided  museiun  specimen  record 
citations  for  California  and  Mexico  that 
provide  additional  dociunentation 
regarding  the  historic  range  of  white 
abalone. 

Response:  NMFS'  proposed  listing 
notice  does  indicate  that  the  maximum 
shell  length  recorded  for  white  abalone 
in  California  ranges  from  20-25  cm. 
This  information  was  taken  from  the 
NMFS  Status  Review  (Hobday  and 
Tegner  2000a).  The  discussion  of  white 
abalone  life  history  in  this  final  rule  has 
been  modified  to  reflect  the  maximum 
size  reported  by  Cox  (1960). 

Comment:  One  commenter  speculated 
that  white  abalone  have  been  extinct  for 
at  least  10  years  based  on  his  personal 
diving  observations  in  the  northern 
Channel  Islands. 

Response:  As  discussed  in  NMFS' 
status  review,  the  proposed  listing 
notice,  and  elsewhere  in  this  final  rule, 
the  white  abalone  has  declined 
precipitously  in  abimdance  over  the 
past  30  years;  however.  NMFS  disagrees 
that  white  abalone  are  already  extinct. 
As  discussed  elsewhere  in  this  final 
rule,  the  most  recent  submarine  surveys 
that  were  conducted  in  1996-7  and 
1999  (Davis  et  al.,  1998;  Haaker.  et  al., 
2000)  directly  observed  small  numbers 
of  white  abalone.  and  population 
estimates  developed  by  Hobday  and 
Tegner  (2000a)  based  on  these  survey 
observations  suggest  that  the  ciurent 
white  abalone  population  ranges  from 
approximately  1.600  to  2.500 
individuals. 

Issue  2:  Need  for  Emergency  Listing  of 
White  Abalone 

Comment.  One  commenter  indicated 
that  NMFS  should  accelerate  its  efforts 
to  protect  white  abalone  by  listing  the 
species  on  an  emergency  basis  under  the 
ESA. 

Response:  As  discussed  in  the 
proposed  listing  notice,  NMFS  has 
determined  that  an  emergency  listing  of 
white  abalone  is  not  warranted.  That 
determination  was  based  on  the  fact  that 
no  emergency  existed  that  posed  a 
significant  risk  to  the  well-being  of  the 
species.  Specifically,  the  State  of 
California  has  closed  the  commercial 
and  recreational  fisheries  for  white 
abalone  and  the  best  available 
information  indicated  that  white 
abalone  habitat  was  not  ciurently  at  risk 
of  being  destroyed  or  adversely 
modified.  NMFS  continues  to  believe 
that  the  timeframe  of  the  normal  rule 
making  process  is  sufficient  for  the 
white  abalone  listing  determination. 


Issue  3:  Need  for  Designation  of  Critical 
Habitat 

Comment:  Three  commenters  were 
very  concerned  that  NMFS  did  not 
propose  critical  habitat  for  white 
abalone.  These  commenters  believe  that 
a  critical  habitat  designation  is 
necessary  for  the  eventual  recovery  of 
white  abalone  and  strongly  urged  NMFS 
to  designate  critical  habitat 
encompassing  the  species'  historic 
range,  including  the  northern  Channel 
Islands.  One  commenter  provided 
information  that  it  believed  "NMFS 
should  consider  if  it  proceeded  with  a 
critical  habitat  designation  that 
included  the  Palos  Verdes  shelf. 

Response:  Section  4(a)(3)(A)  of  the 
ESA  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  NMFS 
designate  critical  habitat  conciurently 
with  a  determination  that  a  species  is 
endangered  or  threatened.  According  to 
§  424.12(a)(l)(i)  of  NMFS'  and  the  U.S. 
Fish  and  Wildlife  Service's  joint 
implementing  regulations  for  listing 
endangered  and  threatened  species  and 
designating  critical  habitat  (50  CFR  part 
424),  a  designation  of  critical  habitat  is 
not  prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  the  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Over-harvesting  of  white  abalone  for 
human  consiunption  is  the  primary 
factor  responsible  for  the  dramatic 
decline  (99  percent)  in  white  abalone 
abundance,  and  it  has  led  to  a  situation 
where  the  density  of  siuviving  adults  is 
so  low  that  successful  reproduction  and 
recruitment  are  unlikely  to  occur.  There 
are  very  limited  opportunities  for 
people  to  harvest  abalone  in  California 
any  longer,  and,  therefore,  NMFS 
believes  there  is  a  significant  threat  to 
white  abalone  from  poaching  because 
abalone  as  a  group  continue  to  be  highly 
prized  and  in  demand  as  food  by 
humans. 

Between  July  1999  and  April  2001, 
135  citations  were  issued  for  violations 
of  Title  14,  29.15,  which  addresses 
abalone  taken  out  of  season,  sizes,  and 
overlimits  (Gaskins.  pers.  comm.,  2001). 
Because  of  the  extremely  low 
population  size  and  low  density  of  the 
surviving  adult  white  abalone  in 
California,  any  successful  poaching 
efforts  will  reduce  adult  densities  even 
further,  thereby  increasing  the 
likelihood  of  recruitment  failure  and 
risk  of  extinction.  The  identification  of 
critical  habitat  for  white  abalone  would 


disclose  to  the  public  those  limited 
areas  where  the  species  may  currently 
exist,  and,  therefore,  NMFS  believes 
such  an  action  will  increase  the  threat 
of  poaching  to  white  abalone. 

In  addition,  the  available  information 
indicates  that  habitat  degradation  or  loss 
was  not  responsible  for  the  dramatic 
reduction  in  abundance  of  white 
abalone.  It  is  probable  that  the  isolated 
location  of  the  northern  and  southern 
Channel  Islands,  where  most  white 
abalone  were  historically  harvested,  and 
the  relatively  deep  depth  of  white 
abalone  habitat  throughout  its  range 
have  limited  the  impacts  of 
anthropogenic  habitat  alterations.  NMFS 
believes  that  the  continued  isolation  of 
white  abalone  habitat  fttjm  human 
activities  serves  to  protect  that  habitat. 
Given  the  distribution  of  the  white 
abalone  habitat  between  Point 
Conception  and  the  Mexican  border  and 
the  fact  that  much  of  it  is  isolated  in  the 
Channel  Islands,  there  are  few  Federal 
activities  (e.g.,  oil  and  gas  development, 
mining,  dredge  disposal)  that  have  the 
potential  to  impact  white  abalone 
habitat  between  Point  Conception  and 
the  Mexican  border.  In  the  case  of  oil 
and  gas  development,  for  example, 
future  oil  and  gas  leasing  which  could 
potentially  lead  to  more  exploration  and 
development  in  this  area  is  not  expected 
to  occur  in  the  foreseeable  future 
because  of  a  Presidential  moratorium 
that  prohibits  leasing  through  the  year 
2012.  Although  there  are  a  small 
number  of  existing  leases  where  very 
limited  exploration  may  occur  in  the 
futiu'e,  this  activity  would  be  focused  in 
only  a  few  locations  well  offshore  from 
areas  that  might  contain  white  abalone 
habitat.  Hard  minerals  exploration  and 
mining  in  coastal  areas  south  of  Point 
Conception  are  not  constrained  by  the 
Presidential  moratorium,  but  there  are 
no  such  activities  occurring  at  present 
and  none  are  expected  in  the  foreseeable 
future.  Because  few,  if  any.  Federal 
activities  are  likely  to  affect  white 
abalone  habitat,  NMFS  believes  that 
there  are  minimal  additional  regulatory 
benefits  through  ESA  section  7  that  are 
likely  to  accrue  to  the  species  from  the 
designation  of  critical  habitat. 

After  considering  the  increased  risks 
to  white  abalone  from  poaching  that 
would  be  more  likely  to  occur  as  a  result 
of  a  critical  habitat  designation,  and 
noting  the  benefits  that  may  accrue  to 
the  species  from  such  a  designation, 
NMFS  does  not  believe  that  a 
designation  would  provide  significant 
benefits  that  outweigh  the  increased 
risks  (see  50  CFR  424.12(a)(l)(i)).  Based 
on  all  of  the  above  NMFS  has 
determined  that  it  is  not  prudent  to 
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( lesignate  critical  habitat  for  white 
ibalone  at  this  time. 

,  ssue  4:  Need  To  Initiate  a  White 
.  \balone  Recovery  Program 

Comment:  Several  commenters 
1  itrongly  luged  NMFS  to  initiate  a 
fecovery  effort  for  white  abalone  as  soon 
as  possible  because  they  believe  that  the 
population  only  consists  of  a  very  few, 
plder  individuals  and  successful 
^production  is  unlikely  to  occur  at 
present  densities.  These  commenters 
also  urged  NMFS  to  establish  breeding 
programs,  including  outplanting  and 
inonitoring  of  laboratory  reared  animals, 
in  an  effort  to  provide  for  the  continued 
oxistence  of  white  abalone. 

Response:  NMFS  recognizes  that  the 
continued  existence  of  white  abalone  is 
precarious  and  that  the  species  is  at  a 
high  risk  of  extinction  in  the  near 
future.  For  this  reason,  NMFS  agrees 
^ere  is  an  urgent  need  to  embark  on  a 
^covery  effort  for  this  species  as  soon 
^  possible.  NMFS  is  committed  to  this 
^ffort  and  intends  to  take  a  lead  role  in 
yvhite  abalone  recovery,  including  the 
Establishment  of  a  white  abalone 
tecovery  team  and  the  development  of 
a  recovery  plan.  NMFS  also  continues  to 
pe  supportive  of  the  restoration  efforts 
promoted  by  the  White  Abalone 
Restoration  Consortium,  which  includes 

e  collection  of  white  abalone 
roodstock  followed  by  spawning  and 

aring  of  progeny  in  the  laboratory  for 
subsequent  re-establishment  in  the  wild. 
S  believes  that  efforts  such  as  these 

ill  be  crucial  to  ensiuing  the 
ontinued  survival  and  long-term 

covery  of  white  abalone. 

Status  of  White  Abalone 

I   Section  3  of  the  ESA  defines  the  term 
j'endangered  species"  as  any  species 
mat  is  in  danger  of  extinction 
hroughout  all  or  a  significant  portion  of 
ts  range.  The  term  "threatened  species" 
s  defined  as  "any  species  which  is 
ikely  to  become  an  endangered  species 
'  vithin  the  foreseeable  future  throughout 
dl  or  a  significant  portion  of  its  range." 
^IMFS  considered  the  following  factors 
n  evaluating  the  risks  facing  white 
^balone  and  in  making  a  determination 
|s  to  its  current  status:  (1)  Current 
Abundance  in  relation  to  historical 
abundance;  (2)  trends  in  abundance;  (3) 
spatial  and  temporal  distribution  and 
effective  population  size,  and  (4)  natural 
and  human  influences.  A  discussion  of 
these  factors  with  respect  to  white 
I  ibalone  is  presented  in  detail  below. 

[.  Current  Abundance  in  Relation  to 
,  iistorical  Abundance 

a.  Historical  Abundance.  Estimates  of 
)re-exploitation  abundance  of  white 


abalone  can  be  made  from  both  fishery- 
independent  and  fishery-dependent 
data  and  by  using  an  estimate  of  the 
total  area  of  white  abalone  habitat 
within  the  species  range.  Based  on  a 
historical  range  between  Point 
Conception  and  Pimta  Eugenia  and  on 
the  assumption  that  3  percent  of  the 
area  within  depth  contours  of  25  to  65    " 
m  (82-213  ft)  is  rocky  reef  habitat,  Davis 
et  al.  (1998)  estimated  the  total  area  of 
white  abalone  habitat  throughout  the 
species'  range  to  be  966  hectares  (ha). 
Using  Tutschulte's  (1976)  density 
estimate  of  0.23  white  abalone/m2, 
Hobday  and  Tegner  (2000a)  estimated  a 
pre-exploitation  abundance  of  2,221.800 
animals.  Hobday  and  Tegner  (2000a) 
calculated  a  second  pre-exploitation 
population  abundance  estimate  for 
white  abalone  in  Mexico  of  2.12  million 
individuals  using  fishery-independent 
data  from  surveys  conducted  by 
Guzman  and  Proo  et  al.  (1976)  between 
1968  and  1970  along  the  west  coast  of 
Baja  California  within  the  depth  range 
of  0  to  27  m  (0-89  ft).  Hobday  and 
Tegner  (2000a)  then  doubled  this 
estimate  to  accoiuit  for  white  abalone  in 
California  and  calculated  a  pre- 
exploitation  estimate  of  white  abalone 
abundance  of  4.24  million  animals 
throughout  the  range  of  the  species. 
This  second  larger  estimate  incorrectiy 
assiunes  that  white  abalone  were  found 
throughout  the  area  surveyed  (i.e..  in 
southern  Baja,  California),  and  therefore, 
may  overestimate  white  abalone  ~~ 

abundance. 

Hobday  and  Tegner  (2000a)  also 
calculated  a  pre-exploitation  abundance 
of  white  abalone  using  fishery- 
dependent  data.  Between  the  peak  years 
of  white  abalone  exploitation  in 
California,  approximately  605,807  lbs 
(274,792  kg)  of  white  abalone  were 
landed.  Assiuning  each  abalone  weighs 
1.67  lbs  (.76  kg),  then  a  total  of  362,759 
animals  were  harvested.  Since  it  would 
have  taken  10  years  for  white  abalone  to 
reach  California's  legal  size  limit,  and 
the  fishery  collapsed  after  only  10  years 
of  exploitation,  Hobday  and  Tegner 
(2000a)  assume  that  all  legal-sized 
adults  were  harvested  every  year.  If  total 
catch  in  the  10-year  period  represents 
the  total  accumulated  virgin  stock  and 
there  was  no  recruitment,  they 
estimated  the  pre-exploitation  California 
population  size  equals  the  total  catch 
between  1969  and  1978  which  was 
crudely  estimated  to  be  362,759 
animals.  If  this  figiu-e  is  doubled  to 
include  Mexico,  the  historical 
abundance  is  estimated  to  be  725,518 
white  abalone  throughout  its  historical 
range.  However,  the  actual  pre- 
exploitation  abundance  must  have  been 


greater  because  some  white  abalone 
were  harvested  in  subsequent  years, 
some  animals  were  lost  to  natural 
mortality,  and  white  abalone  from  the 
recreational  catch  were  not  included  in 
the  estimate.  Not  all  of  the  pre- 
exploitation  estimates  account  for 
cryptic  white  abalone. 

D.  Current  Abundance.  Using  a 
research  submersible  vessel,  the  first 
deep-reef  surveys  for  white  abalone 
were  conducted  near  Santa  Barbara. 
Anacapa.  and  Santa  Cruz  Islands,  and 
on  Osbom  Bank  in  1996  and  1997 
(Davis  et  al.,  1998).  After  searching 
77,070  mz  (829.601  ft^)  of  rocky  reef 
between  27  and  67  m  (89  and  220  ft) 
depth,  only  nine  live  white  abalone 
were  found.  Assuming  that  population 
densities  of  white  abalone  estimated 
from  these  surveys  (i.e..  0.000167  white 
abalone/m2,  ±0.0001)  were 
representative  of  white  abalone 
densities  throughout  their  entire  range 
and  that  the  total  available  habitat 
within  the  species  range  is  966  ha  (2,386 
acres),  Hobday  and  Tegner  (2000a) 
estimated  that  the  population  size 
throughout  the  entire  range  of  the 
species  was  1.613  white  abalone.  They 
concluded  from  these  results  that  white 
abalone  are  absent  or  at  extremely  low 
densities  at  all  depths  and  areas 
surveyed.  Using  these  same  data,  Davis 
et  al.  (1998)  estimated  that  fewer  than 
1,000  white  abalone  existed  in  1996- 
1997  throughout  the  species  range  and 
concluded  that  these  submersible 
surveys  both  confirmed  the  "critically 
low  "  population  density  and 
demonstrated  the  lack  of  a  de  facto 
refugia  beyond  normal  SCUBA  depths. 

In  October  1999,  scientists  conoucted 
another  deep-reef  survey  for  white 
abalone  near  Santa  Cruz.  Anacapa. 
Santa  Barbara,  San  Clemente  and  Santa 
Catalina  Islands  and  on  Osbom, 
Famsworth,  Tanner  and  Cortez  Banks 
using  a  submersible  vessel  (Haaker  et 
al.,  2000;  Hobday  and  Tegner,  2000b).  hi 
contrast  to  the  1996-1997  submersible 
surveys,  the  areas  selected  for  the 
October  1999  study  were  the  areas 
where  the  greatest  amount  of  white 
abalone  had  been  removed  by  the 
commercial  and  recreational  fisheries  in 
the  1970s.  This  survey  covered 
approximately  57.5  ha  (142  acres) 
(Haaker  et  al.,  2000)  of  suitable  white 
abalone  habitat,  at  a  depth  between  19 
and  65  m  (62  and  213  ft),  and  found  157 
live  white  abalone  with  an  average 
density  of  0.00027  white  abalone/m^  or 
2.7  white  abalone  per  ha. 

The  1996-1997  and  1999  surveys  for 
white  abalone  in  California  covered 
approximately  6  percent  of  the 
estimated  966  ha  (2,386  acres)  of 
suitable  habitat  throughout  the  species' 
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range,  so  Hobday  and  Tegner  (2000b) 
combined  data  from  these  surveys  and 
calculated  another  estimate  of  current 
population  abundance.  Based  on  the 
estimated  potential  habitat  (966  ha  or 
2,386  acres)  and  the  area-specific  white 
abalone  densities,  Hobday  and  Tegner 
(2000b)  calculated  a  revised  current 
population  abundance  of  2,540 
individuals  throughout  the  range  of  the 
species. 

In  October  and  November  of  2000, 
NMFS  and  the  California  Department  of 
Fish  and  Game  (GDFG)  conducted  a 
remotely  operated  vehicle  siuvey  for 
white  abalone  in  the  vicinity  of  Catalina 
Island,  San  Clemente  Island.  Cortes 
Bank,  and  Tanner  Bank.  These  survey 
localities  constituted  areas  which 
historically  accoimted  for  more  than  90 
percent  of  all  white  abalone  landings. 
The  nimiber  of  white  abalone  observed 
by  both  the  pilot  and  an  observer  were 
counted  for  each  dive  and  video  tapes 
of  each  dive  were  re-analyzed  after  the 
siuvey  to  confirm  identifications  and  to 
count  cryptic  animals.  Transects  were 
only  conducted  on  rocky  substrates  and 
at  depths  ranging  from  35-65  m  where 
white  abalone  are  normally  foimd. 
Based  on  the  results  of  this  survey,  the 
white  abalone  population  in  U.S.  waters 
was  estimated  as  1 ,658  individuals  with 
a  95-percent  confidence  interval  of  1 74- 
15,579  individuals.  The  high  variance 
associated  with  this  estimate  is  due  to 
the  variability  in  the  niunbers  of  white 
abalone  observed  in  the  transects. 

All  of  these  historical  and  ciurent 
white  abalone  abundance  estimates  are 
likely  to  be  biased  for  several  reasons. 
First,  the  total  amoimt  of  white  abalone 
habitat  may  be  more  or  less  than  the  3- 
percent  assiuned  area  within  the  depth 
range  between  25  and  65  m  (82-213  ft), 
and  the  amount  of  habitat  may  vary 
among  different  geographic  areas 
(Hobday  and  Tegner,  2000b).  Second, 
since  the  exact  width  of  the  submarine 
transects  are  not  known,  the  area 
actually  surveyed  may  be  larger  or 
smaller  than  that  which  was  assiuned. 
In  addition,  since  white  abalone  prefer 
low  relief  rocks  covered  with  foliose 
algae  near  sand  at  depths  between  40- 
60  m,  observers  collecting  data  during 
surveys  may  preferentially  search  these 
areas.  Finally,  in  1996  alone,  12,307  kg 
(27,132  lb)  of  white  abalone  were 
reported  in  Mexican  commercial 
abalone  landings.  Based  on  an  average 
weight  of  1.67  lb  (0.75  kg)  per  white 
abalone,  landings  of  this  magnitude 
would  lead  to  an  approximation  of 
32,000  white  abalone  (Hobday  and 
Tegner,  2000a).  If  the  Mexican  landings 
data  are  correct,  the  current  white 
abalone  density  estimates  based  on 


fishery-independent  data  may  be  too 
low. 

2.  Trends  in  Abundance 

a.  Commercial  Fishery  Data — 
California.  Commercial  white  abalone 
harvest  began  in  1967,  at  a  time  when 
the  total  abalone  landings  in  California 
began  to  decline  (Hobday  and  Tegner, 
2000a).  Over  95  percent  of  the 
commercial  white  abalone  landings 
occurred  within  the  9-year  period 
between  1969  and  1977.  White  abalone 
landings  peaked  at  144,000  lbs  (86,000 
individuals)  in  1972,  only  3  years  after 
intense  harvest  began.  The  decline  in 
white  abalone  landings  was  so  dramatic 
by  1978  (less  than  5,000  lbs  (2270  kg) 
landed),  that  the  CDFG  no  longer 
required  white  abalone  to  be  reported 
separately  on  commercial  landings 
receipts.  Between  1987  and  1992,  only 

1 1  white  abalone  were  volimtarily 
reported  in  commercial  landings,  and, 
since  1992,  none  have  been  reported.  • 

b.  Recreational  Fishery  Data — 
California.  Data  on  the  recreational 
catch  of  abalone  in  California  comes 
from  commercial  passenger  dive  boats 
(Hobday  and  Tegner,  2000a).  Between 
1971  and  1993,  white  abalone 
comprised  1.29  percent  of  the  total,  and 
2.89  percent  of  the  "identified," 
recreational  abalone  catch  in  California. 
Most  of  the  catch  was  harvested  from 
Santa  Catalina  and  San  Clemente 
Islands.  Recreational  harvest  of  white 
abalone  peaked  at  about  35,000  animals 
in  1975,  then  declined  sharply.  By  1986, 
white  abalone  were  rarely  reported  as 
landed  by  divers  using  commercial  dive 
boats.  Abalone  catch  from  recreational 
divers  not  using  commercial  dive  boats 
has  not  been  quantified. 

c.  Commercial  Fishery  Data — Mexico. 
Data  on  abalone  landings  in  Mexico  are 
limited  because  species-specific  catch 
data  are  sparse.  Before  1984,  Mexico  did 
not  require  commercial  abalone 
fishermen  to  land  abalone  in  the  shell, 
the  only  visual  identifying 
characteristic.  Prior  to  about  1990, 
Hobday  and  Tegner  (2000a)  found  no 
data  on  the  number  or  weight  of  white 
abalone  landed  in  Mexico.  Often, 
available  data  were  temporally  and 
spatially  inconsistent  and  contradictory. 

Although  white  abalone  are  deep- 
living  and  often  difficult  to  find,  they 
were  harvested  in  Mexico  prior  to  1931 
because  the  tender  meat  attracted  a  high 
price  (Croker,  1931).  Historically,  white 
abalone  comprised  only  a  few  percent  of 
the  total  abalone  in  Baja  California. 
However,  in  certain  cooperatives,  white 
abalone  was  sometimes  a  significant 
portion  of  the  abalone  catch  (Hobday 
and  Tegner,  2000a).  For  instance, 
between  1992  and  1994,  white  abalone 


represented  about  65  percent  of  the 
catch  of  one  Mexican  fishing 
cooperative.  Since  the  total  abalone 
catch  for  that  cooperative  was  57,983  lbs 
(26,301  kg)  of  meat,  65  percent  of  the 
catch  represents  a  large  amount  of  white 
abalone  meat  (i.e.,  37,689  lbs  or  17.096 
kg).  Hobday  and  Tegner  (2000a)  suggest 
that  this  harvest  may  represent 
overharvesting  of  newly  located  reefs, 
because  that  harvest  rate  was  not 
sustained  in  subsequent  years. 

Data  from  Zone  1  (the  northernmost 
portion  of  the  species  range  in  Mexico) 
from  1990  to  1997  indicate  that  white 
abalone  represented  only  0.73  percent  of 
the  total  abalone  catch  (Hobday  and 
Tegner,  2000a).  In  this  same  zone,  no 
catch  trends  are  evident  for  any  abalone 
species.  White  abalone  were  not 
harvested  south  of  Zone  1  from  1993  to 
1998.  Although  the  data  are  limited,  it 
appears  that  in  those  areas,  catch-per- 
unit-effort  of  abalone  declined  from  205 
to  18  kg/boat/day  (452  to  40  lbs) 
between  1958  and  1984,  respectively 
(Guzman  del  Proo,  1992,  as  cited  in 
Hobday  and  Tegner,  2000a). 

Since  1981,  total  abalone  catch  has 
remained  near  800-1000  tons  (726  -  907 
metric  tons),  with  most  abalone 
harvested  bom.  Cedros  Island.  From 
1993  to  1998,  the  price  of  abalone  in 
Mexico  remained  constant  and  is  an 
important  source  of  income  for  the 
region  (Ponce-Diaz  at  al.,  1998,  cited  in 
Hobday  and  Tegner,  2000a).  Based  on 
trends  in  landings,  Mexico's  white 
abalone  populations  may  be  depleted 
(Guzman  del  Proo,  1992),  though 
perhaps  not  as  severely  as  in  the  United 
States  (Hobday  and  Tegner,  2000a). 

d.  Recreational  Fishery-dependent 
Data — Mexico.  Although  there  is  no 
recreational  abalone  fishery  in  Mexico, 
the  collection  of  intertidal  abalone  is 
thought  to  occur  at  some  imknown  level 
(Hobday  and  Tegner,  2000a). 

e.  Summary  of  Trends.  Siuvey 
assessments  for  white  abalone  have 
been  limited  in  number  and  are 
spatially  separate  (Hobday  and  Tegner, 
2000a).  For  this  reason  and  because 
relatively  few  white  abalone  were 
observed,  estimates  of  white  abalone 
density  based  on  fishery-independent 
data  collected  during  siuveys  in  the 
1980's  and  1990's  are  imprecise.  The 
ciurent  white  abalone  abundance 
estimates  based  on  these  survey  data 
may  also  be  biased  due  to  assumptions 
about  the  total  amount  of  white  abalone 
habitat  currently  available  (e.g.,  3 
percent)  and  the  amount  of  area  actually 
surveyed.  Nevertheless,  data  collected 
from  the  white  abalone  surveys 
represent  the  best  available  scientific 
information  on  the  species. 
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The  results  of  the  series  of  fishery- 
ndependent  abalone  surveys  conducted 
n  the  early  1980s  and  1990s  indicate 
that  white  abalone  density  may  have 
declined  by  several  orders  of  magnitude 
in  California  since  1970  (Hobday  and 
Tegner,  2000a).  Over  the  last  30  years, 
white  abalone  abundance  has  declined 
from  approximately  2.22  to  4.24  million 
animals  (pre-exploitation)  to 
approximately  1,613  to  2,540  animals 
throughout  the  species'  range.  This 
decline  represents  a  decrease  in  white 
abalone  abundance  of  over  99  percent 
since  exploitation  began  in  the  late 
1960s.  Review  of  the  commercial 
landings  data  also  indicates  a  significant 
decline  in  white  abalone  abundance, 
from  a  peak  of  144,000  lbs  (65,318  kg) 
in  1972  to  less  than  1,000  lbs  (454  kg) 
in  1979,  after  only  a  decade  of 
commercial  exploitation. 

3.  Spatial  and  Temporal  Distribution 
and  Effective  Population  Size 

In  addition  to  the  absolute  number  of 
individuals  in  a  population  or  species, 
the  spatial  and  temporal  distribution  of 
individuals  is  critical  for  successful 
fertilization,  recruitment,  and  survival 
of  local  populations.  Reproductive 
failure  will  occur  below  a  threshold 
population  density  because  surviving 
Individuals  are  so  few  and  so  scattered 
that  they  cannot  find  mates.  This  is 
commonly  referred  to  as  the  "Allee 
Effect"  (Primack,  1993).  Individuals  that 
are  close  enough  to  find  mates  may  still 
not  produce  offspring  because  of  other 
factors  such  as  age,  poor  health, 
sterility,  malnutrition,  and  small  body 
size  (Primack,  1993).  As  a  result  of  these 
factors,  the  "effective  population  size" 
of  breeding  individuals  will  be 
substantially  smaller  than  the  actual 
population  size. 

Even  with  high  adult  densities, 
abalone  recruitment  is  highly  variable 
and  unpredictable  (Davis  et  al.,  1996). 
Based  on  results  fttim  modeling  and 
experiments  with  sea  urchins, 
Pennington  (1985)  demonstrated  that 
successful  fertilization  for  broadcast 
spawners  requires  that  males  and 
females  be  close  enough  for  free- 
swimming  sperm  to  contact  eggs  in 
sufficient  densities.  Juvenile  abalone 
recruitment  severely  declines  or  ceases 
in  abalone  populations  that  are  depleted 
below  approximately  50  percent  of 
virgin  stock  levels  (Shepherd  and 
Brown,  1993;  Richards  and  Davis,  1993). 
Price  et  al.  (1988)  found  that  abundance 
of  breeding  animals  determined 
recruitment  for  the  Australian  abalone 
species,  Haliotis  rubra.  Thus,  despite 
the  fact  that  adult  abalone  broadcast 
millions  of  sperm  and  eggs  and  their 
offspring  have  a  planktonic  larval  phase. 


locally  reduced  adult  abalone  densities 
can  result  in  lower  local  recruitment. 
More  recently,  Babcock  and  Keesing 
(1999)  found  that,  for  the  Australian 
abalone  species,  Haliotis  laevigata, 
recruitment  failure  occurred  when  the 
mean  nearest  neighbor  distances  were 
over  1-2  m  (3.3-6.6  ft)  or  when  densities 
fell  below  0.3  animals/m^.  They  also 
speculate  that  reductions  in  abalone 
densities  may  further  reduce 
reproductive  success  by  limiting  the 
ability  to  synchronize  reproductive 
behavior. 

Because  abalone  are  slow-moving 
bottom  dwellers,  their  ability  to 
aggregate  during  spawning  to  overcome 
even  relatively  small  distance 
separations  is  extremely  limited.  If  the 
current  estimate  of  white  abalone 
density  (e.g.,  0.00027  white  abalone/m^) 
is  representative  throughout  most  of  the 
range  of  the  species,  it  is  far  below  that 
necessary  to  produce  gamete 
concentrations  high  enough  for  effective 
fertilization.  Based  on  the  current 
estimated  average  distance  of 
approximately  50  m  (164  ft)  between 
white  abalone  adults,  the  chance  of 
successful  fertilization  and  regular 
production  of  viable  cohorts  of  juvenile 
white  abalone  is  extremely  low  (Davis, 
1998). 

The  density  of  white  abalone 
observed  during  the  1999  submersible 
survey  varied  from  0  to  9.76  abalone  per 
ha  (Hobday  and  Tegner,  2000b).  The 
highest  densities  were  found  at  Tanner 
B^ik,  an  offshore  area  where  distance, 
average  sea  conditions,  and  navigational 
challenges  may  have  reduced  white 
abalone  fishing  effort.  Of  the  157  white 
abalone  found  in  the  October  1999 
submersible  survey,  nearly  80  percent 
were  individuals  where  the  nearest 
neighbor  was  more  than  2  m  (6.6  ft) 
away  (Hobday  and  Tegner,  2000b). 
Twenty  percent  of  the  white  abalone 
observed  were  found  in  "groups"  of 
two,  and  one  group  of  four  was  found. 
Although  these  groups  have  the 
potential  to  produce  offspring  if  at  least 
one  male  and  one  female  occurs  in  each 
group,  it  is  still  likely  that  the  effective 
population  size  of  the  species  is 
currently  very  small  (Hobday  and 
Tegner,  2000b). 

"The  size  and  frequency  of  empty 
abalone  shells  observed  during  surveys 
can  also  indicate  local  population 
structure  and  whether  habitat  is  suitable 
for  survival.  For  example,  about  20 
percent  of  the  empty  shells  near  stable 
red  abalone  populations  with  regular 
juvenile  recruitment  are  juvenile-sized 
shells  (Hines  and  Pearse,  1982,  reported 
in  Davis  et  al.,  1996).  In  contrast,  the 
percentage  of  juvenile-sized  empty 
shells  found  near  a  red  abalone 


population  on  the  verge  of  collapse  at 
Santa  Rosa  Island  dropped  frt)m  22 
percent  to  6  percent  as  recruitment  and 
adult  densities  declined  (Tegner  et  al., 
1989;  Davis  et  al.,  1992,  reported  in 
Davis  etai.,  1996). 

Davis  et  al.  (1996)  found  that  during 
the  1992-1993  SCUBA  surveys  for  white 
abalone,  most  of  the  empty  shells  and 
live  individuals  were  probably  more 
than  25  years  old  (>140  mm  or  5.5 
inches).  All  of  these  shells,  except  one, 
were  adult  size  (>50  mm  or  2  inches) 
and  most  were  between  131  and  180 
mm  (5  and  7  inches).  During  the  1996- 
1997  white  abalone  surveys,  over  300 
empty  shells  were  observed.  All  of  these 
shells  appeared  to  be  over  25  years  old 
(Davis,  G.,  pers.  comm.,  February  2000). 
These  observations  indicate  that  the 
survey  sites  were  previously  inhabited 
by  white  abalone.  Davis  et  al.  (1998) 
concluded  that  these  older  abalone 
represent  the  last  major  cohort  recruited 
to  the  population.  This  cohort  would 
have  been  spawned  in  the  late  1960s  or 
early  1970s  and  survived  because  they 
would  have  been  too  small  to  be  legally 
harvested  during  the  peak  of  the  fishery 
in  the  1970s. 

4.  Other  Natural  and  Human  Influences 

See  subsections  (A),  (C),  and,  (E)  in 
the  section  of  this  notice  entitled 
"Summary  of  Factors  Affecting  White 
Abalone." 

Summary  of  Factors  Affecting  White 
Abalone 

Section  4(a)(1)  of  the  ESA  and  the 
listing  regulations  (50  CFR  part  424)  set 
forth  procedures  for  listing  species. 
NMFS  must  determine,  through  the 
regulatory  process,  if  a  species  is 
endangered  or  threatened  based  upon 
any  one  or  a  combination  of  the 
following  factors:  (A)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  disease  or  predation;  (D) 
inadequacy  of  existing  regulatory 
mechanisms;  or  (E)  other  natural  or 
human-made  factors  affecting  its 
continued  existence.  NMFS'  status 
review  for  white  abalone  (Hobday  and 
Tegner,  2000a),  which  includes  a  review 
of  current  and  historical  factors  affecting 
white  abalone,  identifies  overutilization 
for  commercial  purposes  as  the  primary 
reason  for  the  decline  of  white  abalone 
(Hobday  and  Tegner,  2000a).  The 
following  discussion  summarizes 
NMFS'  findings  regarding  the  factors 
responsible  for  the  decline  of  white 
abalone. 
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A.  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  its 
Habitat  or  Range 

Loss  or  modification  of  habitat  is  not 
likely  to  have  been  a  factor  in  the 
decline  of  white  abalone.  Hobday  and 
Tegner  (2000a)  conclude  that  natural  or 
anthropogenic  white  abalone  habitat 
losses  are  unknown.  However,  due  to 
the  isolation  of  the  offshore  islands  off 
southern  California  and  northern  Baja 
California,  and  the  depth  range  of  the 
species,  anthropogenic  impacts  to  white 
abalone  habitat  should  be  limited  near 
the  islands.  The  CDFG  believes  that 
direct  threats  to  white  abalone  are 
limited,  especially  on  the  islands 
offshore  of  southern  California,  but 
indicated  that  mainland  habitat  may 
have  been  affected  to  an  "unknown 
extent"  for  a  variety  of  unspecified  land- 
based  human  activities.  Historically, 
pollution  did  affect  shallow  water 
abalone  habitat  (i.e.,  Macrocystis  kelp 
forests)  along  the  Palos  Verdes 
Peninsula  in  the  1950s  which  resulted 
in  a  decline  in  certain  shallow  water 
abalone  populations  (Tegner,  1989; 
1993).  The  source  of  that  pollution  has 
been  controlled,  however,  and  it  is  no 
longer  affecting  abalone  habitat  in  that 
area. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

White  abalone  abundance  has 
declined  significantly  throughout  its 
range  as  a  result  of  overutilization  for 
comriercial  and  recreational  purposes. 
Hobday  and  Tegner  (2000a)  suggest  that 
white  abalone  in  California  were  subject 
to  "serial  depletion"  by  the  commercial 
fishery  during  the  early  1970s.  Due  to 
their  life  history  characteristics  as  slow- 
moving  bottom  dwellers  with  external 
fertilization,  abalone  are  particularly 
susceptible  to  local  and  subsequent 
serial  depletion.  If  female  abalone  are 
not  within  a  few  meters  of  males  when 
they  both  spawn,  the  sperm  will  be  too 
diluted  by  diffusion  to  fertilize  the  eggs 
(Davis  et  ai,  1996).  As  local  abalone 
density  declines,  the  probability  of 
successful  fertilization  and  subsequent 
recruitment  decreases.  Serial  depletion 
occurs  as  fishermen  shift  from  exploited 
to  unexploited  fishing  areas  due  to  local 
depletion.  Total  landings  may  remain 
constant  in  the  short  term.  Eventually, 
however,  if  all  areas  are  harvested  at 
imsustainable  levels,  recruitment  failure 
occurs  on  a  region  wide  basis.  The 
CDFG  believes  that  the  most  significant 
threat  to  white  abalone  is  related  to  the 
effects  of  low  population  abundance  on 
continued  white  abalone  reproduction, 
survival  and  recovery. 


White  abalone  catch  data  fixDm 
California  indicate  that  over  80  percent 
of  the  white  abalone  landings  were 
taken  from  San  Clemente  Island.  The 
offshore  Tanner  Bank  and  Cortez  Bank- 
Bishop  Rock  region  provided  1 3  percent 
of  the  total  catch.  Between  1965  and 
1975,  over  25  percent  (average  43 
percent)  of  the  white  abalone  catch  in 
each  area  came  from  a  single  year 
(Hobday  and  Tegner,  2000a).  If  harvest 
was  sustainable,  the  portion  of  catch 
harvested  each  year  at  each  location 
should  have  been  more  consistent  over 
a  period  of  years.  Region- wide  landings 
of  white  abalone  pe«Jced  at  144,000  lbs 
(65,318  kg)  in  1972  after  only  3  years  of 
commercial  exploitation,  and  declined 
to  less  than  10,000  lbs  (4,535  kg)  in 
1977.  By  1978,  white  abalone  landings 
were  so  negligible  (<1,000  lbs  or  454  kg) 
that  CDFG  no  longer  collected  landings 
data  for  the  species. 

Hobday  and  Tegner  (2000a)  suggest 
that  the  increasing  value  of  abalone  may 
have  contributed  to  increased  fishing 
pressure.  For  example,  the  price  of 
white  abalone  increased  from  about 
$2.50  per  pound  in  1981  to  about  $7  per 
poimd  in  1993.  As  the  catch  of  all 
abalone  declined,  the  total  and  per-imit 
value  of  the  harvest  continued  to 
increase.  White  abalone  was  usually  the 
most  valuable  species  and  by  1988, 
white  abalone  was  worth  twice  the 
value  of  other  abalone  species  (Davis  et 
al,  1996). 

C.  Disease  or  Predation 

First  detected  in  1985,  withering 
syndrome  disease  has  significantly 
affected  west  coast  abalone  species, 
especially  the  black  abalone.  Withering 
syndrome  also  occurs  in  pink,  red,  and 
green  abalone  (Alstatt  et  al.,  1996,  cited 
in  Hobday  and  Tegner,  2000a). 
Withering  syndrome  has  recently  been 
identified  as  a  ricksettia  bacterium  that 
affects  the  digestive  glands  of  abalone. 
Surveys  of  black  abalone  suffering  from 
withering  syndrome  found  large 
niunbers  of  empty  black  abalone  shells. 
Hobday  and  Tegner  (2000a)  suggest  that 
large  numbers  of  empty  white  abalone 
shells  should  have  been  detected  during 
the  abalone  surveys  of  the  1980s  if 
white  abalone  were  significantly 
affected  by  withering  syndrome. 

In  1990,  20  freshly  dead  white 
abalone  with  undamaged  shells  that 
could  have  been  killed  by  withering 
syndrome  were  collected  from  Santa 
Catalina  (Tegner  et  al.,  1996).  In  1993, 
two  live  white  abalone  were  collected 
from  Santa  Catalina  Island  and 
diagnosed  with  withering  syndrome, 
and  a  white  abalone  in  captivity 
recently  died  and  showed  symptoms  of 
withering  syndrome.  Although 


withering  syndrome  may  affect  white 
abalone  at  some  frequency,  it  is  unlikely 
to  have  been  a  major  factor  in  the 
decline  of  the  species.  The  mass 
mortalities  associated  with  the  outbreak 
of  withering  syndrome  in  black  abalone 
populations  resulted  in  large  numbers  of 
shells  which  were  easily  detected  in 
surveys  (Hobday  and  Tegner,  2000a).  If 
white  abalone  were  similarly  affected  in 
large  numbers,  large  numbers  of  shells 
or  affected  individuals  of  all  size  classes 
would  have  been  detected  in  the 
surveys  of  the  early  1980*s,  but  this  was 
not  the  case. 

Several  abalone  predators  have  been 
documented,  including  sea  stars,  fish, 
crabs,  octopuses,  and  sea  otters  (Hobday 
and  Tegner,  2000a).  Although  increases 
in  abundance  of  these  predators  could 
be  related  to  declines  in  white  abalone 
abundance,  no  information  is  available 
on  the  density  of  the  invertebrate 
predators  in  whita  abalone  habitat. 
Predation  by  sea  otters  is  not  likely  to 
have  been  a  major  factor  in  the  decline 
of  white  abalone  due  to  its  depth  range 
and  latitudinal  distribution.  In 
California,  sea  otters  seldom  forage 
below  20-25  m,  and  with  the  exception 
of  San  Miguel  and  San  Nicolas  Islands, 
otters  do  not  occupy  the  same 
geographic  range  as  white  abalone.  The 
CDFG  believes  that  factors  such  as 
disease  or  predation  may  have 
contributed  to  the  decline  of  white 
abalone  but  are  not  currently  a  major 
factor  affecting  the  species'  continued 
existence. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Because  white  abalone  has 
experienced  significant  declines  in 
abundance  throughout  its  range  as  a 
result  of  commercial  over  harvesting, 
harvest  regulations  for  white  abalone 
during  the  major  period  of  its  decline  in 
the  1970s  were  clearly  inadequate  to 
conserve  the  resource  and  maintain 
white  abalone  harvest  at  sustainable 
levels. 

The  establishment  of  minimum  size 
limits  has  been  a  strategy  used 
worldwide  to  manage  the  harvest  of 
abalone  on  a  sustainable  basis  (Hobday 
and  Tegner,  2000a).  hi  California, 
minimum  size  limits  were  established 
for  abalone  that  were  greater  than  the 
size  of  sexual  maturity  which  should 
have  allowed  for  several  years  of 
reproduction  before  the  animals  reached 
legal  harvest  size.  However,  successful 
reproduction  does  not  necessarily  occur 
each  year.  If  reproductive  failiue  occurs 
for  several  years,  abalone  could  reach 
legal  size  and  be  removed  by  the  fishery 
before  they  have  successfully 
reproduced  and  contributed  offspring  to 
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the  population.  California  also 
prohibited  abalone  harvest  diuing  the 
spawning  season.  Other  regulations, 
such  as  bag  limits  for  recreational 
fishermen,  and  limited  entry,  were  also 
implemented  by  California  as  abalone 
management  measures. 

I  In  1970,  California  established  a 
permit  fee  of  $100  for  both  divers  and 
crew  members  (Burge  et  al.,  1975;  cited 
in  Hobday  and  Tegner,  2000a).  The 
diver  fee  increased  to  $200  in  1975  and 
finally  reached  $330  in  1991.  Relative  to 
permit  fees  charged  by  other  coxmtries 
to  harvest  abalone  (e.g.,  Tasmania, 
South  Australia),  these  relatively  low 
fees  did  not  promote  sustainable 

ibalone  fishing  in  California. 

I  California's  abalone  management  did 
not  prevent  serial  depletion  of  white 
abalone  or  promote  sustainable  harvest 
practices  in  the  1970s.  In  1996,  the 
California  Fish  and  Game  Commission 
closed  the  California  white  abalone 
fishery  to  protect  the  surviving  adults 
(Davis  et  al.,  1998).  NMFS  does  not  have 
present  dociunentation  that  Mexico  has 
closed  its  commercial  white  abalone 
fishery  or  limited  white  abalone  fishing. 

I   The  intentional  captxire  of  sub-legal 
abalone  (i.e.,  poaching)  before  they 
contributed  substantially  to  the 
population  could  have  reduced  the 
reproductive  potential  of  white  abalone 
(Hobday  and  Tegner,  2000a);  however, 
this  is  not  likely  to  have  been  a  major 
factor  in  the  decline  of  white  abalone 
because  the  State  of  California  has 
required  all  commercially  caught 
abalone  to  be  landed  in  the  shell.  In 
Mexico,  during  a  survey  in  1973,  a 
substantial  portion  of  the  commercial 
white  abalone  catch  was  foimd  to  be 
undersized.  The  impact  of  illegal  white 
abalone  harvesting  as  a  factor  of  the 
species'  decline  is  difficult  to  evaluate 
in  Mexico,  but  was  probably  not  a  major 
factor  in  California. 

Because  abalone  has  no  blood  clotting 
ability,  cut  animals  bleed  to  death  (Cox, 
1962,  cited  in  Hobday  and  Tegner, 
2000a).  Biuge  et  al.  (1975)  found  that 
accidental  cutting  of  sub-legal  sized 
abalone  is  a  significant  cause  of 
mortality  and  could  have  further 
reduced  white  abalone  abundance 
(Hobday  and  Tegner,  2000a).  For 
example,  mortality  due  to  cutting  diu'ing 
collection  of  sub-legal  red  abalone  was 
estimated  at  60  percent  frY)m  small  cuts 
in  the  lab,  and  almost  100  percent  in  the 
field.  Even  undersized  abalone  that  are 
handled  and  replaced  without  being  cut 
suffer  a  2  to  10-percent  mortality  in  the 
field.  Under-sized  abalone  may  also  be 
subject  to  predation  before  they  have  a 
chance  to  reattach  to  the  substrate. 


E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Long-term  or  short-term  changes  in 
ocean  conditions  could  affect  both 
larval  and  adult  abalone  (Hobday  and 
Tegner,  2000a).  For  example,  periodic  El 
Nino  conditions  increase  surface  water 
temperatures  above  optimum  larval 
survival  levels.  In  addition,  due  to  the 
periodicity  of  these  events,  Hobday  and 
Tegner  (2000a)  suggest  the  warming 
events  would  lead  to  recruitment 
failure.  The  influence  of  some  diseases 
may  increase  during  periods  of  warm 
water  conditions.  Warm  water  has  also 
been  associated  v\rith  depleted  nutrients 
in  the  ocean,  declines  in  Macrocystis, 
and  the  availability  of  drifting  algae 
material.  The  direct  or  indirect  impacts 
of  increasing  water  temperatures  within 
the  depth  range  on  white  abalone  are 
unknown.  Harvesting  of  Macrocystis 
pyrifera  has  been  shoum  to  have  little 
effect  on  shallow-living  abalone  species 
(Tegner,  1989)  and  could  even  benefit 
abalone  by  providing  greater  amounts  of 
drift  algae  (Hobday  and  Tegner,  2000a). 
For  these  reasons,  habitat  loss  or 
modification  are  not  likely  to  have  been 
factors  of  decline  of  white  abalone. 

Competition  from  sea  urchins  and 
other  abalone  species  for  food  and  space 
could  have  been  a  factor  in  the  decline 
of  white  abalone.  For  instance, 
increasing  trends  in  abundance  of  sea 
urchins  [Strongylocentrotus  purpuratus 
and  S.  franciscanus)  could  have  limited 
the  amoimt  of  algae  available  for 
juvenile  or  adult  white  abalone 
consumption  (Hobday  and  Tegner, 
2000a).  Although  these  potential 
ecological  interactions  have  not  been 
studied  in  the  field,  the  densities  of 
these  potential  competitors  are  also 
currently  low  and  are  no  longer  likely 
to  limit  white  abalone  abundance 
(Hobday  and  Tegner,  2000a). 

Hybridization  of  white  abalone  vdth 
other  more  abundant  California  abalone 
species  could  potentially  lower  white 
abalone  population  size  (Hobday  and 
Tegner,  2000a).  Natural  hybridization 
between  other  California  abalone 
species  and  white  abalone  has  been 
observed.  Owen  et  al.  (1971)  found  that 
disturbance,  high  sea  urchin  frequency, 
and  low  abundance  of  one  parent 
species  increased  the  ft^quency  of 
abalone  hybrids.  However,  because  large 
numbers  of  white  abalone  hybrids  have 
not  been  found  in  the  field,  Hobday  and 
Tegner  (2000a)  conclude  that        ~ 
hybridization  of  white  abalone  with 
other  abalone  species  is  unlikely  to  have 
led  to  a  decline  of  the  species. 


Efforts  Being  Made  To  Protect  WUte 
Abalone 

Section  4(b)(1)(A)  of  the  ESA  requires 
the  Secretary  of  Commerce  to  make 
listing  determinations  solely  on  the 
basis  of  the  best  scientific  and 
conunercial  data  available  and  after 
taking  into  account  efforts  being  made 
by  any  state  or  foreign  nation  to  protect 
a  species,  by  predator  control, 
protection  of  habitat  and  food  supply,  or 
by  other  conservation  practices.  In 
making  this  listing  determination, 
therefore,  NMFS  must  consider  white 
abalone  status  and  the  factors  that  have 
led  to  its  decline,  as  well  as  state  or 
foreign  conservation  efforts  that  may 
ameliorate  the  risks  faced  by  the  white 
abalone. 

In  judging  the  efficacy  of  state  or 
foreign  conservation  efforts,  NMFS 
considers  the  following:  (1)  The 
substantive,  protective,  and 
conservation  elements  of  such  efforts; 
(2)  the  degree  of  certainty  that  such 
efforts  will  be  reliably  implemented; 
and  (3)  the  presence  of  monitoring 
provisions  that  determine  effectiveness 
and  that  permit  adaptive  management 
(NMFS,  1996b).  In  some  cases, 
conservation  efforts  may  be  relatively 
new  and  may  not  have  had  time  to 
demonstrate  their  biological  benefit.  In 
such  cases,  provisions  for  adequate 
monitoring  and  funding  of  conservation 
efforts  are  essential  to  ensure  intended 
conservation  benefits  are  realized. 

State  of  California  Conservation 
Measures  for  White  Abalone 

The  CDFG  has  conducted  and/or 
participated  in  several  SCUBA  and 
submersible  surveys  dociunenting  the 
distribution  and  abimdance  of  white 
abalone  (1980-81, 1992-93, 1996-97,  and 
1999).  The  data  and  information 
gathered  from  these  surveys  have 
contributed  to  a  better  understanding  of 
the  decline  of  white  abalone.  Because 
the  state  required  that  abalone 
fishermen  submit  landings  data,  the 
precipitous  decline  of  white  abalone  in 
the  1970s  was  dociunented.  As 
mentioned  previously,  the  state  closed 
white  abalone  fishing  in  1996,  thereby 
eliminating  the  factor  most  responsible 
for  the  sp>ecies'  decline.  The  closure  of 
all  abalone  fisheries  in  southern 
California  in  1997  has  also  reduced  the 
likelihood  of  accidental  harvest  or 
poaching  of  white  abalone  in  California. 
-  Despite  these  state  conservation 
measures,  the  species  may  not  survive 
without  human  intervention  because 
most  of  the  remaining  individuals  are 
too  far  apart  to  successfully  reproduce. 
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Mexican  Conservation  Measures  for 
White  Abalone 

At  present,  NMFS  does  not  know 
whether  Mexico  has  closed  its  white 
abalone  fishery  or  instituted  other 
conservation  measures  to  protect  the 
species.  Pursuant  to  50  CFR  424.16. 
NMFS  provided  Mexico  with  a 
notification  that  it  had  published  a 
Federal  Register  dociunent  proposing  to 
list  the  white  abalone  which  occurs 
along  the  coast  of  both  the  United  States 
and  Mexico,  and  also  invited  Mexico  to 
provide  any  information  or  comments  it 
may  have  on  the  proposal.  In  addition, 
NMFS  requested  that  Mexico  provide 
the  agency  with  information  on  any 
conservation  measures  it  may  have 
implemented  to  protect  the  white 
abalone.  To  date,  Mexico  has  not 
responded  to  this  request  for  comments 
and  information. 

Private-public  Partnerships 

Due  to  concern  over  the  depleted 
status  of  white  abalone.  a  consortium  of 
scientists,  fishermen,  conservation 
organizations,  universities.  Federal  and 
state  agencies,  and  mariculturists  in 
private  enterprise  have  joined  together 
to  develop  and  execute  a  plan  to  restore 
white  abalone  populations  (Davis  et  al., 
1998).  The  White  Abalone  Restoration 
Consortium  (Consortium)  has  developed 
the  following  four-step  restoration  plan: 
(1)  Locate  surviving  white  abalone  by 
survejdng  historical  habitat;  (2)  coUect 
brood  stock;  (3)  breed  and  rear  a  new 
generation  of  brood  stock;  and  (4)  re- 
establish refugia  of  self-sustaining  brood 
stocks  in  the  wild.  The  Consortium  has 
also  initiated  an  outreach  program  to 
raise  public  awareness  of  the  status  of 
white  abalone  and  restoration  efforts. 
Particidarly  challenging  is  the  ability  to 
increase  public  awareness  of  a  relatively 
small  and  unknown  marine 
invertebrate.  Because  nearly  25  years  of 
artificially  producing  and  outplanting 
juvenile  and  younger  red  abalone  in 
California  have  failed  to  demonstrate 
effective  population  restoration,  the 
Consortium  is  advocating  that  captive- 
bom  white  abalone  be  reared  until  4 
years  of  age  (>100  nun  or  4  inches). 
Federal,  state,  and  private  grants  and 
funds  have  recentiy  supported  white 
abalone  submersible  surveys  and  the 
establishment  of  an  aquaculture  facility 
specifically  designed  to  breed  white 
abalone  in  captivity  and  rear  offspring 
to  adulthood  for  outplanting  to  the  wild. 

NMFS  recognizes  that  many  of  the 
existing  conservation  measures 
described  here  can  serve  to  protect  the 
remaining  white  abalone  survivors,  but 
they  do  not  yet  provide  for  white 
abalone  conservation  at  a  scale  that  is 


adequate  to  protect  and  recover  the 
■  species.  Due  to  the  extremely  low 
population  abundance  of  white  abalone 
throughout  its  range,  NMFS  believes 
that  the  existing  protective  measures 
alone  will  not  be  sufficient  to  reduce  the 
risk  of  white  abalone  extinction  in  the 
near  futine. 

Listing  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  (16 
U.S.C.  1532(6)  and  (20)).  Section  4(b)(1) 
of  the  ESA  requires  that  the  listing 
determination  be  based  solely  on  the 
best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  by  any  state  or  foreign  nation  to 
protect  and  conserve  the  species. 

The  available  white  abalone  landings 
data  and  analysis  of  fishery- 
independent  data  indicate  that  over  the 
last  30  years,  white  abalone  has 
declined  in  abundance  by  over  99 
percent  and  several  orders  of 
magnitude.  Most  of  the  remaining 
sinvivors  are  old  and  so  scattered  that 
they  will  not  be  able  to  find  mates  to 
spawn  successfully  and  regularly 
produce  viable  cohorts  of  juveniles. 
While  NMFS  recognizes  that  many  of 
the  existing  conservation  measiuvs  help 
protect  the  remaining  white  abalone, 
they  do  not  yet  provide  for  white 
abalone  conservation  at  a  scale  that  is 
adequate  to  protect  the  species. 

Based  on  a  review  of  the  best 
available  information,  including  the 
findings  from  NMFS's  white  abalone 
status  review,  information  received  in 
the  petition  to  list  white  abalone  as  an 
endangered  species,  other  published 
and  unpublished  information,  and 
comments  on  the  listing  proposal, 
NMFS  has  determined  that  white 
abalone  are  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  range,  and  therefore,  warrant 
listing  as  an  endangered  species 
throughout  its  range  in  the  United  States 
and  Mexico. 

Prohibitions  and  Protective  Measures 

Section  9  of  the  ESA  prohibits  certain 
activities  that  directly  or  indirectiy 
affect  endangered  species.  These 
prohibitions  apply  to  all  individuals, 
organizations  and  agencies  subject  to 
U.S.  jurisdiction.  Section  9  prohibitions 
apply  automatically  to  endangered 
species. 


Sections  7(a)(2)  and  (4)  of  the  ESA 
require  Federal  agencies  to  consult  with 
NMFS  to  ensiue  that  activities  they 
authorize,  fund,  or  conduct  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  a  species 
proposed  for  listing,  or  to  adversely 
modify  critical  habitat  or  proposed 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with 
NMFS.  Examples  of  Federal  actions  that 
may  affect  white  abalone  include  coastal 
development,  outfall  construction  and 
operation,  power  plant  permitting,  oil 
and  gas  exploration  and  development, 
etc. 

Sections  10(a)(1)(A)  and  (B)  of  die 
ESA  provide  NMFS  with  authority  to 
grant  exceptions  to  the  ESA's  Section  9 
>take^  prohibitions.  Section  10(a)(1)(A) 
scientific  research  and  enhancement 
permits  may  be  issued  to  entities 
(Federal  and  non-Federal)  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  a  listed  species.  The  type 
of  activities  potentially  requiring  a 
section  10(a)(1)(A)  research/ 
enhancement  permit  include  scientific 
research  that  targets  white  abalone, 
collection  of  adult  white  abalone  for 
artificial  propagation  purposes,  and 
aggregation  or  relocation  of  white 
abalone  to  enhance  the  potential  of 
natural  propagation  in  the  wild. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  that  may 
incidentally  take  listed  species,  as  long 
as  the  taking  is  incidental  to.  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity. 

Conservation  Measures 

Conservation  measures  that  may 
apply  to  listed  species  include 
conservation  measures  implemented  by 
states,  foreign  nations,  local 
governments,  and  private  organizations. 
Also,  Federal,  state,  and  foreign  nations' 
recovery  actions.  Federal  consultation 
requirements,  and  prohibitions  on 
taking  constitute  conservation  measines. 
In  addition,  recognition  through  Federal 
government  or  state  listing  promotes 
public  awareness  and  conservation 
actions  by  Federal,  state,  tribal 
governments,  foreign  nations,  private 
organizations,  and  individuals. 

Based  on  information  presented  in 
this  final  rule,  general  protective  and 
conservation  measures  that  could  be 
implemented  to  help  conserve  white 
abalone,  but  which  do  not  constitute 
NMFS'  interpretation  of  a  recovery  plan 
under  section  4(f)  of  the  ESA,  include 
the  following: 
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1.  Continue  the  state  prohibition  on 
commercial  and  recreational  white 
abalone  fishing  in  California. 

2.  Continue  efforts  to  locate  white 
abalone  in  California  and  Mexico  by 
surveying  historic  habitat. 

3.  Collect  white  abalone  brood  stock, 
spawn  the  brood  stock,  rear  the 
offspring  to  early  adulthood,  and 
outplant  the  next  generation  in  the  wild. 

4.  Collect  and  aggregate  adult  white 
abalone  in  the  wild  to  facilitate 
successful  reproduction  in  the  field. 

5.  Promote  protection  and 
conservation  of  white  abalone  in 
Mexico. 

Take  Guidance 

NMFS  and  the  FWS  published  in  the 
Federal  Register  on  JiUy  1, 1994,  (59  FR 
34272),  a  policy  that  NMFS  shall 
identify,  to  the  maximiun  extent 
practicable  at  the  time  a  species  is 
listed,  those  activities  that  would  or 
woidd  not  constitute  a  violation  of 
section  9  of  the  ESA.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  this  listing  on  proposed  and 
ongoing  activities  within  the  species' 
range.  NMFS  believes,  based  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9: 

1.  Possession  of  white  abalone  which 
are  acquired  lawfully  by  permit  issued 
by  NMFS,  pinsuant  to  section  10  of  the 
ESA,  or  by  the  terms  of  an  incidental 
take  statement,  piu«uant  to  section  7  of 
the  ESA. 

2.  Federally  funded  or  approved 
projects  for  which  ESA  section  7 
consultation  has  been  completed,  and 
when  activities  are  conducted  in 
accordance  with  any  terms  and 
conditions  provided  by  NMFS  in  an 
incidental  take  statement  accompanying 
a  biological  opinion. 

Activities  that  NMFS  believes  could 
potentially  harm  white  abalone,  and 
result  in  a  violation  of  ESA  section  9 
take  prohibitions  include,  but  are  not 
limited  to:  - 

1.  Coastal  development  that  adversely 
affects  white  abalone  (e.g.,  dredging  and 
'other  coastal  construction  projects). 

2.  Destruction/alteration  of  white 
abalone  habitat,  such  as  the  harvesting 
of  algae. 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (e.g., 
sewage,  oil,  gasoline)  into  areas 
supporting  white  abalone. 


4.  Interstate  and  foreign  commerce  of 
white  abalone  and  import/export  of 
white  abalone  without  a  permit. 

5.  Collecting  or  handling  of  white 
abalone  in  the  United  States. 
Applications  may  be  submitted  to 
NMFS  for  the  purpose  of  scientific 
research  or  to  enhance  the  propagation 
or  survival  of  the  species. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  considered  by  NMFS  as 
constituting  a  take  of  white  abalone 
imder  the  ESA  and  its  regulations. 
Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
the  ESA  section  9  take  prohibitions  and 
general  inquiries  regarding  prohibitions 
and  permits  should  be  directed  to 
NMFS  (see  ADDRESSES). 

Critical  HabiUt 

See  the  response  to  Issue  3  -  Need  for 
Designation  of  Critical  Habitat  for  a 
complete  discussion  of  critical  habitat. 
References 

A  complete  list  of  all  cited  references 
is  available  upon  request  (see 
ADDRESSES). 

Classification 

National  Environmental  Policy  Act 

The  1982  amendments  to  the  ESA,  in 
section  4(b)(1)(A),  restrict  the 
information  that  may  be  considered 
when  assessing  species  for  listing.  Based 
on  this  limitation  of  criteria  for  a  listing 
decision  and  the  opinion  in  Pacific 
Legal  Foundation  v.  Andnis,  675  F.  2d 
825  (6th  Cir.  1981),  NMFS  has 
concluded  that  ESA  listing  actions  are 
not  subject  to  the  enviroiunental 
assessment  requirements  of  the  National 
Environmental  Policy  Act  (NEPA).  (See 
NOAA  Administrative  Order  216-6.) 

Executive  Order  12866,  Regulatory 
Flexibility  Act  and  Paperwork 
Reduction  Act 

As  noted  in  the  Conference  Report  on 
the  1982  amendments  to  the  ESA, 
economic  impacts  caimot  be  considered 
when  assessing  the  status  of  a  species. 
Therefore,  the  economic  analysis 
requirements  of  the  Regulatory 
Flexibility  Act  are  not  applicable  to  the 
listing  process.  In  addition,  this  final 
rule  is  exempt  fi-om  review  imder 
Executive  Order  12866.  This  final  rule 
does  not  contain  a  collection-of- 


information  requirement  for  the 
piuposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  13132-Federalism 

In  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  State  and  Federal 
interest,  NMFS  has  conferred  with  the 
State  of  California  in  the  course  of  ^ 

assessing  the  status  of  white  abalone, 
and  considered,  among  other  things, 
state  and  local  conservation  measures. 
California  has  expressed  support  for  the 
conservation  of  white  abalone.  The 
content  of  this  dialogue  with  the  State 
of  California  as  well  as  the  baisis  for  this 
action,  is  described  in  the 
SUPPLEMENTARY  INFORMATK>N  section  of 
this  dociunent.  As  NMFS  moves 
forward  with  its  recovery  effort  for 
white  abalone,  it  intends  to  continue 
engaging  in  informal  and  formal 
contacts  with  the  State  of  California, 
other  affected  local  or  regional  entities, 
and  those  engaged  in  ongoing 
conservation  efforts  for  white  abalone. 

List  of  Subiects  in  50  CFR  Part  224 

Administrative  practice  and 
procediue.  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Dated:  May  21  2001. 
WilUam  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  224  is  amended 
to  read  as  follows: 

PART  224— ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543  and  16 
U.S.d  1361  efseq. 

2.  hi  §  224.101,  paragraph  (d)  is  added 
to  read  as  follows: 

§224.101     Enumeration  of  endangered 
marine  and  anadromous  species. 

***** 

(d)  Marine  invertebrates.  White 
abalone  [Haliotis  sorenseni). 
|FR  Doc.  01-13430  Filed  5-25-01;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-6] 

Proposed  Amendment  of  Class  D  and 
Class  E2  and  E4  Airspace;  Gainesville, 
FL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  Class  D  and  Class  E2  and  E4 
airspace  at  Gainesville,  FL.  As  a  result 
of  relocating  and  renaming  the 
Gainesville  VORTAC  (Airspace  Docket 
OO-ASO-35).  the  VORTACs position 
has  been  recalculated  and  final 
approach  courses  for  the  VHF  Omni- 
directional Range  (VOR)  Standard 
Instrument  Approach  Procedures  (SLAP) 
have  been  changed  for  the  Gainesville 
Regional  Airport,  Gainesville,  FL.  This 
action  would  amend  the  lateral  limits  of 
the  existing  Class  D  and  E2  airspace 
from  a  4.3-mile  radius  to  a  4.9-mile 
radius  of  the  Gainesville  Regional 
Airport.  The  Class  E4  airspace, 
designated  as  an  extension  to  a  Class  D 
airspace  area,  would  rotate  clockwise  12 
degree  and  would  amend  the  extension 
from  the  4.3-mile  radius  to  2.5  miles, 
northeast  of  the  VORTAC  to  an 
extension  from  the  4.9-mile  radius  to  2.9 
miles  northeast  of  the  VORTAC. 
DATES:  Comments  must  be  received  on 
or  before  June  28,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
Ol-ASO-6,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 


Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box  2636, 
Atianta,  Georgia  30320;  telephone  (404) 
305-5627. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  Actual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  docket  No.  01- 
ASO-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
cqmments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Coimsel  for  southern  Region, 
Room  50, 1701  Columbia  Avenue, 
college  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atianta, 
Georgia  30320.  Communications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 


Advisory  Circular  No.  11-2 A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  and  Class  E2 
and  E4  airspace  at  Gainesville,  FL.  Class 
D  and  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  and  Class  E 
airspace  designations  for  airspace  areas 
designated  as  an  extension  to  a  Class  D 
airspace  area  are  published  in 
Paragraphs  5000,  6002  and  6004 
respectively,  of  FAA  Order  7400.9H, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequentiy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regtilatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  aii  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation    ~ 
Administration  Order  7400. 9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace. 

t         *         *         *         * 

ASO  FL  D    Gainesville,  FL  (Revisedj 

Gainesville  Regional  Airport,  FL 

(Lat.  29°41'24''  N,  long.  82°16'18''  W)Gators 
VORTAC 
(Lat.  29°41'32'  N,  long.  82°16'23"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.700  feet  MSL 
within  a  4.9-mile  radius  of  the  Gainesville 
Regional  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002     Class  E2  Airspace 
Designated  as  Surface  Areas 


ASO  FL  E2    Gainesville,  FL  [Revised] 

Gainesville  Regional  Airport,  FL 
(Lat.  29°41'24''  N,  long.  82°16'18"  W) 

Gators  VORTAC 

(Ut.  29°41'32"  N,  long.  82°16'23'  W) 

Within  a  4.9-mile  radius  of  the  Gainesville 
Regional  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         *         * 


I 


'aragraph  6004     Class  E4  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Airspace  Area 


ASO  FL  E4    Gainesville,  FL  (Revised] 

Gainesville  Regional  Airport,  FL 
(Lat.  29°41'24'  N,  long.  82°16'18''  W) 

Gators  VORTAC 

(Lat.  29°41'32'  N,  long.  82°16'23'  W) 

That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Gators  VORTAC  053°  radial,  extending  from 
the  4.9-mile  radius  of  Gainesville  Regional 
Airport  to  2.9  miles  northeast  of  the 


VORTAC.  This  Class  E4  airspace  area  is 
effective  during  the  speciBc  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  College  Park,  Georgia,  on  May  10, 
2001. 
Walter  R.  Cochran, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  01-13309  Filed  5-25-01;  8:45  am] 
MUJNG  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-7] 

Proposed  Amendment  of  Class  D  and 
Class  E2  Airspace;  Augusta,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  doctmient  proposes  to 
amend  Class  D  and  Class  E2  airspace  at 
Augusta,  GA.  As  a  result  of  a  regional 
evaluation,  it  has  been  determined  the 
Augusta,  GA,  Bush  Field  Class  D  and 
Class  E2  airspace  area  should  be 
increased  to  provide  adequate 
controlled  airspace  for  the  Airport 
Surveillance  Radar  (ASR)  Standard 
Instrument  Approach  Procedure  (SLAP) 
Runway  (RWY)  17.  This  action  would 
amend  the  lateral  limits  of  the  existing 
Class  D  and  E2  airspace  from  a  4.3-mile 
radius  to  a  5.3-mile  radius  of  the 
Augusta,  Bush  Field  Airport. 

DATES:  Comments  must  be  received  on 
or  before  Jime  28,  2001. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
Ol-ASO-7,  Manager,  Airspace  Branch, 
ASO-520,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Coliunbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atianta,  Georgia  30320; 
telephone  (404)  305-5627. 


SUPPtfMENTARY  INFORMATKM: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -regulated 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
ASO-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  50, 1701  Columbia  Avenue, 
College  Park,  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atianta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  D  airspace  and  Class  E2 
airspace  at  Augusta,  GA.  Class  D  and 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
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the  surface  of  the  earth  are  published  in 
Paragraphs  5000  and  6002  respectively, 
of  FAA  Order  7400.9H.  dated  September 
1,  2000,  and  effective  September  16, 
2000,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
and  Class  E  airspace  designations  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regvdations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PAFTT  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1.  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace. 


ASOGAD    Auguata.  GA  (Revised] 

Augusta.  Bush  Field.  GA 
(Lat.  33''22'12''  N.  long.  81°57'52"  W) 


That  airspace  extending  upward  from  the 
surface  to  an  including  2.600  feet  MSL 
within  a  5.3-mile  radius  of  Bush  Field 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002     Class  E2  Airspace 
Designated  as  Surface  Areas. 


ASO  GA  E2    Augusta,  GA  (Revised] 

Augusta.  Bush  Field,  GA 
(Lat.  33''22'12'  N.  long.  81°57'52'  W) 
Within  a  5.3-niile  radius  of  Bush  Field 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  College  Park.  Georgia,  on  May  16, 
2001. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  01-13310  Filed  5-25-01;  8:45  am) 

BILLING  CODE  4nO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docliet  No.  01-AEA-16] 

Establishment  of  Class  E  Airspace; 
Couldersport,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
establish  Class  E  airspace  at  Charles 
Cole  Memorial  Hospital  Heliport, 
Couldersport,  PA.  Development  of  an 
Area  Navigation  (RNAV)  Standard 
Instrument  Approach  (SLAP),  Helicopter 
RNAV  343  approach  for  the  Charles 
Cole  Memorial  Hospital  Heliport  has 
made  this  action  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (ACL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  area  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  June  28,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
01-AEA16,  F.A.A.  Eastern  Region,  1 


Aviation  Plaza,  Jamaica,  NY,  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch.  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434—4809:  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AEA-16".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica.  NY  11434-4809. 
Communications  must  identify  the 


Federal  Register/Vol.  66.  No.  103 /Tuesday,  May  29.  2001 /Proposed  Rules 


29059 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
I  mendment  to  Part  71  of  the  Federal 
Aviaiton  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  area  at 
Couldersport,  PA.  An  RNAV  Approach, 
Helicopter  RNAV  343.  has  been 
developed  for  Charles  Cole  Memorial 
Hospital  Heliport,  Couldersport,  PA. 
Controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
accommodate  the  SLAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  from  or 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9H, 
dated  September  1 ,  2000,  and  effective 
September  16.  2000.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  i$  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air).. 

The  Proposed  Amendment 

I   In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

>ART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
>art  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
M)120;  E.O.  10854,  24  FR  9565.  3  CFR  ,  1959- 
1963  Comp..  p.  389. 


§71.1    [AmeiKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9H  dated 
September  1.  2000,  and  effective 
September  16,  2000,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*  *  *  *  * 

AEA  PA  E5    Couldersport,  PA  (New) 

Cliarles  Cole  Memorial  Hospital  Heliport 
Lat.  41°46'16.14''  N/long.  77°58'28'  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  the  Charles  Cole  Memorial  Hospital 
Heliport. 
***** 

Issued  in  Jamaica,  New  York,  on  May  15, 
2001. 

F.D.  Hatfield. 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-13311  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 

[Docket  No.  96P-0460] 
RIN0910-AA01 

Topical  Antifungal  Drug  Products  for 
Over-the-Counter  Human  Use; 
Proposed  Amendment  of  Final 
Monograph 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  that  would  amend  the 
final  monograph  for  over-the-counter 
(OTC)  topical  antifungal  drug  products 
to  add  the  ingredient  clotrimazole  as 
generally  recognized  as  safe  and 
effective  for  the  treatment  of  athlete's 
foot,  jock  itch,  and  ringworm.  This 
proposal  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products. 
DATES:  Submit  written  comments  by 
August  27,  2001.  Submit  written 
comments  on  the  agency's  economic 
impact  determination  by  August  27, 
2001.  See  section  IX  of  this  document 
for  the  effective  date  of  any  final  rule 
that  may  publish  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Management  Branch 
(HFA-305).  Food  and  Drug 


Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2307. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  September 
23, 1993  (58  FR  49890).  FDA  published 
a  final  monograph  for  OTC  topical 
antifungal  drug  products  in  part  333  (21 
CFR  part  333),  subpart  C.  That 
monograph  includes  six  antifungal 
active  ingredients  used  for  the  treatment 
of  athlete's  foot,  jock  itch,  and  ringworm 
and  one  ingredient  used  for  the 
prevention  of  athlete's  foot.  The 
monograph  provides  that  two 
ingredients  may  contain  professional 
labeling  (may  be  provided  to  health 
professionals  but  not  to  the  general 
public)  for  the  treatment  of  superficial 
infections  caused  by  yeast  (Candida 
albicans).  A  manufacturer  submitted  a 
citizen  petition  (Refs.  1  through  4)  to 
include  the  antifungal  ingredient 
clotrimazole  in  the  monograph  for  both 
the  OTC  and  professional  labeling 
treatment  claims.  Subsequently,  the 
manufacturer  withdrew  its  request  to 
include  clotrimazole  in  the  monograph 
for  the  professional  labeling  treatment 
claim  (Ref.  5). 

n.  The  Agency's  Evaluation  of  the 
Citizen  Petition 

A.  General  Background 

Clotrimazole  is  a  member  of  the 
imidazole  class  of  antifungal  drugs  and 
is  recognized  in  the  U.S.  Pharmacopeia 
(Ref.  6).  Clotrimazole  has  been  marketed 
as  a  topical  antifungal  at  a  1 -percent 
concentration  in  the  United  States  as  a 
prescription  product  since  1975  and  as 
an  OTC  product  since  1989  under  new 
drug  applications  (NDAs)  in  cream, 
lotion,  and  solution  dosage  forms.  The 
agency  notes  that  clotrimazole  has  also 
been  marketed  OTC  in  a  number  of 
other  countries,  the  first  marketing 
occurring  in  1980.  Distribution  figures 
(Ref.  1)  indicate  a  significant  amount  of 
the  drug  has  been  marketed  OTC  in  the 
United  States  and  other  countries  since 
1990.  Miconazole  nitrate,  a  related 
member  of  the  imidazole  class  of 
antifungal  drugs,  is  currently  included 
as  an  active  ingredient  in  §  333.210(c)  of 
the  final  monograph  for  OTC  topical 
antifungal  drug  products. 

B.  Safety 

The  toxicity  of  clotrimazole  has  been 
well-studied  (Refs.  1  and  2).  Acute 
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toxicity  has  been  studied  in  a  variety  of 
animal  species.  When  administered 
intraperitoneally,  the  LX)50  was 
approximately  500  milligrams/kilogram 
(mg/kg)  for  mice  and  1,200  mg/kg  for 
rats.  Subacute  dermal  toxicity  studies  in 
rabbits  (comparing  clotrimazole  cream 
or  solution  to  its  vehicle)  did  not  reveal 
any  significant  dermal  or  systemic 
changes.  Other  dermal  tolerance  studies 
showed  minimal  irritation  firom 
clotrimazole,  and  they  showed  that  skin 
reactions  on  rabbits  were  essentially  the 
same  for  the  drug  and  the  vehicle  cream, 
solution,  or  lotion.  Ocular  tolerance 
studies  in  rabbits  showed  slight 
conjunctival  reddening  and  mild 
irritation  for  both  clotrimazole  cream  or 
solution  and  its  vehicle,  which  subsided 
48  to  72  hours  after  instillation. 

Studies  have  shown  clotrimazole  is 
very  poorly  absorbed  following  dermal 
application.  Ehihm  et  al.  (Ref.  7) 
reported  that  topical  administration  of 
radiolabeled  1 -percent  clotrimazole 
cream  or  solution  to  normal  skin 
resulted  in  less  than  0.5  percent  of  the 
activity  excreted  in  the  urine  up  to  5 
days  after  application  of  the  cream  and 
less  than  0.05  percent  up  to  4  days  after 
application  of  the  solution.  When  the 
solution  was  applied  to  acutely 
inflamed  skin,  0.15  percent  of  the 
activity  was  excreted  in  the  luine.  This 
amount  was  slightly  higher  than  after 
applying  the  solution  to  normal  skin.  In 
all  subjects,  urinary  excretion  was 
largely  completed  2  to  3  days  after 
application.  No  definitely  measurable 
amounts  of  radioactivity  were  found  in 
the  serum  of  any  of  the  subjects  in 
whom  the  radiolabeled  clotrimazole 
cream  or  solution  was  applied  to  intact 
or  inflamed  skin  until  48  hours  after 
application.  The  equivalent  clotrimazole 
concentrations  were  below  the  detection 
limit  of  0.001  microgram  of  clotrimazole 
per  milliliter  (mL)  of  serum. 

Reproduction  studies  in  animals 
showed,  in  general,  that  clotrimazole 
was  well  tolerated  and  had  no 
teratogenic  effect.  All  reproduction 
studies  (Ref.  1)  were  done  with  oral 
dosing,  25  to  200  mg/kg  in  mice  and  rats 
and  60  to  180  mg/kg  in  rabbits.  The  only 
adverse  effect?  noted  were:  (1)  Lower 
fetal  weights  and  more  resorptions  in 
rats  given  100  mg/kg,  and  (2) 
clotrimazole  at  200  mg/kg  was  lethal  to 
pregnant  rats.  Mutagenic  studies  in 
Chinese  hamsters  showed  that 
clotrimazole  had  no  mutagenic  effect. 
An  18-month  oral  dosing  study  of 
clotrimazole  in  rats  did  not  show  any 
carcinogenic  effect. 

Clotrimazole  has  an  excellent  safety 
record  diuing  its  24-year  history  of 
marketing  as  a  prescription  and  OTC 
topical  antifungal  drug  in  the  United 


States.  The  manufacturer  has  reported 
555  adverse  drug  events  (ADEs)  from 
March  1975  through  March  1996.  Of 
these,  240  (43  percent)  are  reports  of 
"therapeutic  response  decrease"  (lack  of 
effectiveness)  with  topical  antifungal 
treatment.  The  majority  of  the  ADEs 
were  topical  and  nonserious  in  nature. 
Pruritis  (itching),  rashes,  erythema 
(abnormal  redness  of  the  skin),  and 
paresthesia  (abnormal  sensation  of  the 
skin,  such  as  burning,  stinging,  or 
tingling)  were  the  most  common  events 
reported  and  are  common  to  all  topical 
antifungal  drugs.  Rarely,  individuals 
experienced  a  systemic  allergic  reaction. 
The  number  and  nat\u-e  of  reported 
ADEs  is  similar  before  and  after 
clotrimazole  OTC  marketing  in  the 
United  States  began  in  1989. 

The  contact  sensitization  potential  of 
1 -percent  clotrimazole  cream  was 
determined  using  the  Maximization  Test 
(26  subjects)  and  the  Draize  Repeat 
Insult  Test  (207  subjects)  (Ref.  2).  No 
sensitization  occurred  in  either  test. 
There  are  no  known  drug  interactions, 
abuse  potential,  or  overdose  potential 
associated  with  clotrimazole  when 
applied  topically  to  the  skin  for 
antifungal  use.  There  have  been 
infrequent  reports  of  consumers 
mistaking  the  solution  (10  mL 
container)  product  for  eye  drops  and 
instilling  it  in  their  eyes.  All  eye  effects 
reported  have  been  minor  and  transient 
and  were  completely  relieved  by 
flushing  the  eye  with  water  or  the 
passing  of  a  short  period  of  time. 
Although  these  effects  have  been  minor, 
§  333.250(c)(l)(iii)  of  the  monograph  for 
OTC  topical  antifungal  drug  products 
includes  the  warning:  "Avoid  contact 
with  the  eyes." 

C.  Effectiveness 

Clotrimazole  has  been  shown  in  a 
number  of  controlled  studies  to  be  an 
effective  OTC  topical  treatment  for  tinea 
pedis  (athlete's  foot),  tinea  cruris  (jock 
itch),  and  tinea  corporis  (ringworm). 
The  causative  organisms  in  these 
studies  were  primarily  the  same 
organisms  for  which  clotrimazole  is 
indicated:  Trichophyton  rubrum  (T. 
rubrum).  Trichophyton  mentagrophytes 
(T.  mentagrophytes),  and 
Epidennophyton  floccosum  [E. 
floccosum). 

Knox,  Zaias,  and  Battistini  (Refs.  2 
and  3,  Delbay  004)  compared  the 
antifungal  effectiveness  of  1 -percent 
topical  clotrimazole  with  its  vehicle  in 
71  subjects  (61  subsequently  acceptable 
for  efficacy  evaluation)  who  had 
ringworm  (16),  jock  itch  (15),  ringworm 
and  jock  itch  (7),  and  athlete's  foot  (23). 
The  fungus  infections  were 
mycologically  confirmed  by  KOH 


(potassium  hydroxide)  preparation  and/ 
or  culture.  Subjects  applied  the  assigned 
products  (double-blind,  randomized, 
parallel  study)  twice  a  day  for  28  days 
and  were  evaluated  clinically  weekly  for 
5  weeks,  with  samples  taken  each  week 
for  KOH  preparation  and  culture.  Of  the 
61  cases  (27  on  active  and  34  on 
vehicle)  evaluated,  mycological 
conversion  rates  (a  change  from  positive 
to  negative  of  both  KOH  preparation  and 
culture)  for  tinea  corporis/cruris  were 
76  percent  (13/17)  for  active  and  5 
percent  (1/21)  for  vehicle  (P<0.001)  and 
for  tinea  pedis  60  percent  (6/10)  for 
active  and  0  (0/13)  for  vehicle  (P=0.002). 
The  fungus  most  frequently  detected 
was  T.  rubrum.  Eight  of  12  subjects  (67 
percent)  in  the  clotrimazole  group  who 
had  severe  clinical  signs  and  symptoms 
were  clinically  ciu«d  compared  to  0  of 
14  in  the  vehicle  group  (P=0.0003). 

Clayton  and  Connor  (Refs.  2,  3,  4,  and 
8,  Delbay  007)  compared  1 -percent 
clotrimazole  cream  (50  subjects)  to 
Whitfield's  Ointment  (3-percent 
salicylic  acid  and  6-percent  benzoic 
acid)  (52  subjects)  and  to  nystatin 
ointment  (14  subjects)  in  treating  several 
fungal  infections  in  a  randomized, 
double-blind  trial  based  on  the  subject's 
condition.  Subjects  with  mycologically 
positive  skin  infection  (by  culture  and/ 
or  microscopy  of  skin  scrapings)  were 
assigned  to  a  test  medication  depending 
on  their  diagnosis.  The  nystatin 
ointment  arm  of  the  study  did  not 
include  any  subjects  with  tinea 
infections  and,  thus,  is  not  discussed 
further.  Subjects  with  a  fungal  infection 
applied  clotrimazole  cream  or 
Whitfield's  Ointment  twice  daily  for  28 
days.  Followup  examinations  were 
conducted  at  2,  4,  and  8  weeks  for  most 
subjects.  There  were  100  evaluations  of 
subjects  who  had  ringworm/jock  itch 
and  athlete's  foot  (some  subjects  had 
both)  and  who  applied  clotrimazole  or 
Whitfield's  Ointment.  Mycological 
conversion  rates  for  subjects  with 
ringworm/jock  itch  were  65  percent  (13/ 
20)  for  clotrimazole  and  63  percent  (12/ 
19)  for  Whitfield's  Ointment  (P=1.00), 
and  for  subjects  with  athlete's  foot  63 
percent  (19/30)  for  clotrimazole  and  58 
percent  (18/31)  for  Whitfield's  Ointment 
(P=0.795).  There  were  no  statistically 
significant  differences  between  the 
treatments,  and  the  1 -percent 
clotrimazole  cream  was  considered  as 
effective  as  Whitfield's  Ointment,  the 
accepted  treatment  available  at  that 
time,  for  treating  tinea  infections.  The 
investigators  noted  that  there  were  a 
greater  number  of  side  effects,  usually 
mild  irritation  or  burning,  with  the 
Whitfield's  Ointment  (14  of  52  subjects) 
than  with  the  clotrimazole  cream.  Some 
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subjects  had  no  side  effects,  while 
others  had  more  than  one.  The  total  of 
116  represents  side  effects  recorded  for 
subjects  at  any  visit. 

Smith  et  al.  (Refs.  2,3,  and  4,  Delbay 
003)  compared  the  antifungal  and 
clinical  effectiveness  of  1 -percent 
clotrimazole  topical  solution  against  its 
vehicle  (polyethylene  glycol  400)  in  a 
randomized,  double-bUnd  study  in  169 
subjects,  of  which  131  were  eventually 
evaluated.  Thirty  eight  subjects  were 
excluded  from  the  study  for  various 
reasons,  with  almost  half  of  these  lost  to 
followup.  Fungal  infections  were 
confirmed  by  KOH  preparation  and/or 
culture;  120  subjects  had  fungal 
infections  (11  had  candidiasis).  Subjects 
applied  the  test  solutions  twice  daily  for 
28  days  (65  used  the  active  and  66  used 
the  vehicle).  Effectiveness  was 
determined  on  the  basis  of  mycological 
findings,  clinical  findings  (severity  of 
signs  and  symptoms),  and  overall 
assessment  of  the  treatment. 
Mycological  conversion  rates  for 
subjects  with  tinea  corporis/cruris  were 
96  percent  (27/28)  for  the  active  and  34 
percent  (10/29)  for  the  vehicle 
(P<0.001).  The  conversion  rates  for 
subjects  with  tinea  pedis  were  39 
percent  (12/31)  for  the  active  and  25 
percent  (8/32)  for  the  vehicle.  Weekly 
sign  and  symptom  severity  was 
evaluated  on  a  scale  of  1  (=  none)  to  4 
(s  severe).  The  weekly  average  for 
clotrimazole  subjects  declined  from  3.25 
at  week  0  to  1.82  at  week  4,  while 
placebo  declined  from  3.14  to  2.52  for 
the  same  times  (P=0.009).  The  authors 
stated  that  the  treatment  results  clearly 
demonstrated  the  mycological  and 
clinical  effectiveness  of  the  1 -percent 
clotrimazole  solution  and  that  the 
product  was  tolerated  very  well.  The 
agency  has  some  concerns  about  the 
usefulness  of  the  clinical  data  as  a  scale 
of  weekly  averages  of  signs  and 
symptoms.  This  information  does  not 
enable  a  determination  to  be  made 
whether  the  subjects  were  actually 
clinically  cured  or  just  clinicedly 
improved.  While  the  data  lack  sufficient 
clinical  meaning  for  the  agency  to 
consider  this  a  primary  supportive 
study,  the  agency  considers  this  study 
partially  supportive  of  tinea  corporis/ 
cruris  claims,  but  not  tinea  pedis  claims. 
Tinea  pedis  claims  are  supported  by 
other  studies  discussed  in  this 
document. 

Smith  and  Knox  (Refs.  2  and  3, 
Delbay  005)  used  the  clotrimazole 
solution  to  continue  to  treat  22  subjects 
from  the  previous  study  who  failed  to 
respond  mycologically  to  the  vehicle 
solution  in  an  open,  mycologically 
controlled  study  with  no  control  group. 
The  drug  was  applied  twice  a  day  for  2 


to  6  weeks  depending  on  the  clinical 
response.  Eight  subjects'  fungal 
infections  cleared  completely  both 
mycologically  and  clinically;  4  became 
negative  mycologically  and  improved 
clinically,  but  did  not  heal  completely; 
and  10  improved  clinically  but  had 
residual  positive  mycology.  None  of  the 
subjects  reported  any  adverse  events 
due  to  the  drug.  The  agency  finds  that 
this  study  lacked  sufficient  details  to  be 
useful  to  support  effectiveness. 

Eaglestein  et  al.  (Refs.  2,3,  and  4, 
Delbay  008)  compared  the  antifungal 
and  clinical  effectiveness  of  1 -percent 
clotrimazole  topical  solution  to  its 
vehicle  in  a  study  of  124  subjects  with 
tinea  corporis/cruris  using  essentially 
the  same  design  as  the  Smith  et  al.  study 
(Delbay  003).  Of  these,  36  were  not 
included  in  the  final  evaluation  (14 
were  lost  to  foUovtrup  and  22  were 
treated  for  a  longer  or  shorter  period 
than  the  4  weeks  stipulated  in  the 
protocol).  Of  the  88  subjects  who  met  all 
of  the  criteria  for  evaluation  of 
effectiveness.  29  had  ringworm,  51  had 
jock  itch,  and  8  had  both  conditions;  42 
of  these  subjects  used  the  active  and  46 
used  the  vehicle.  After  28  days  of 
treatment,  the  mycological  conversion 
rates  were  88  percent  (37  of  42)  for  the 
active  and  28  percent  (13  of  46)  for  the 
vehicle  (P<0.001).  The  primary  fungus 
detected  was  T.  rubrum.  The  clinical 
investigators  evaluated  overall  severity 
of  clinical  signs  and  symptoms  (e.g., 
scaling,  itching,  inflanunation)  and 
indicated  that  40  of  41  clotrimazole 
subjects  improved  clinically,  compared 
to  24  of  45  vehicle  subjects  (P<0.001). 
One  subject  in  each  group  could  not  be 
evaluated  in  this  regard  because  a 
pretreatment  severity  was  not  specified. 
The  clinical  investigators'  assessment  of 
the  treatment  was  that  34  of  42 
clotrimazole  subjects  were  healed 
clinically  compared  to  7  of  46  vehicle 
subjects  (P<0.001).  The  authors  stated 
that  the  results  indicated  that  1 -percent 
clotrimazole  solution  is  very  effective 
for  topical  treatment  of  ringworm, 
especially  on  smooth  and  bare  skin.  The 
agency  finds  this  study  supportive  of  a 
ringworm  claim. 

Eaglestein  et  al.  (Refs.  2,3,  and  4, 
Delbay  008)  compared  the  anitfungal 
and  clinical  effectiveness  of  1 -percent 
clotrimazole  topical  solution  to  its 
vehicle  in  a  study  of  124  subjects  with 
tinea  corporis/crutis  using  essentially 
the  same  design  as  the  Smith  et  al.  study 
(Delbay  003).  Eaglestein  et  al.  (Ref.  2, 
Delbay  Oil  and  012)  compared  the 
antifungal  and  clinical  effectiveness  of 
1 -percent  clotrimazole  topical  solution 
to  its  vehicle  in  subjects  with  two 
nonvesicular  types  of  tinea  pedis:  (1) 
Plantar  hyperkeratosis  (moccasin),  and 


(2)  interdigital  and/or  instep,  using  the 
same  design  as  the  Smith  et  al.  study 
(Delbay  003).  The  mycological 
conversion  rates  for  subjects  with 
plantar  hyperkeratosis  were  76  percent 
(28  of  37)  for  the  clotrimazole  group  and 
39  percent  (16  of  41)  for  the  vehicle 
group  (P=0.001)  and  for  subjects  with 
interdigital  and/or  instep  were  66 
percent  (23  of  35)  for  the  drug  group  and 
39  percent  (13  of  33)  for  the  vehicle 
group  (P=0.026).  Thirty  of  37  (80 
percent)  drug  treated  subjects  with 
plantar  hyperkeratosis  improved 
clinically  compared  to  24  of  41  (59 
percent)  vehicle  subjects  (P=0.027), 
while  22  of  34  (65  percent)  drug  treated 
subjects  with  interdigital  and/or  instep 
improved  clinically  compared  to  20  of 
33  (61  percent)  vehicle  subjects  (not 
statistically  significant).  While  the  fungi 
most  frequently  detected  in  the  subjects 
were  T.  rubrum  and  T.  mentagrophytes, 
organisms  for  which  the  drug  is 
indicated  for  OTC  use,  the  OTC  product 
labeling  does  not  include  claims  for 
plantar  hyperkeratosis  or  interdigital 
and/or  instep  tinea  pedis.  Thus,  these 
studies  provide  support  but  do  not 
establish  effectiveness  for  OTC  use. 

Fredriksson  (Ref.  9)  compared  the 
antifungal  and  clinical  effectiveness  of 
1 -percent  clotrimazole  topical  solution 
to  its  vehicle  in  a  randomized,  double- 
blind,  parallel  study  in  54  subjects.  Half 
of  the  subjects  had  tinea  infections: 
Tinea  pedis  (17),  tinea  cruris  (8),  tinea 
corporis  (1),  and  tinea  capitis  (1).  T. 
rubrum  was  the  fungus  most  frequently 
detected.  The  27  subjects  applied  test 
products  (17  used  clotrimazole  and  10 
used  placebo)  twice  daily  for  21  days,  at 
which  time  the  study  was  decoded.  The 
10  vehicle-treated  failures  were  then 
crossed-over  to  an  open  study  with 
clotrimazole  treatment  for  another  21 
days.  After  3  weeks  of  applying  the  1- 
percent  clotrimazole  solution,  all  27 
subjects  (both  the  initial  active  group 
and  crossover  vehicle  failures)  with 
tinea  infections  were  mycologically 
cured,  and  19  of  the  27  subjects  (70 
percent)  had  no  clinical  evidence  of 
disease.  The  agency  considers  this  study 
supportive  of  effectiveness. 

The  Advisory  Review  Panel  on  OTC 
Antimicrobial  (11)  Drug  Products  (the 
Panel)  discussed  two  studies  involving 
clotrimazole  (Refs.  10  and  11)  in  its 
evaluation  of  haloprogin  (47  FR  12480 
at  12493  and  12494.  March  23, 1982). 
One  double-blind,  clinical  study  (Ref. 
10)  compared  the  effectiveness  of  1- 
percent  clotrimazole  solution  with  1- 
percent  haloprogin  solution  (the  topical 
antifungal  drug  product  monograph 
concentration  in  §  333.210(b)).  Based  on 
the  results  of  the  study,  the  authors 
concluded  that  clotrimazole  was 
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significantly  more  effective  than 
haloprogin  for  jock  itch.  The  other 
double-blind,  randomized  study  (Ref. 
11)  compared  1 -percent  clotrimazole 
cream  and  solution  and  1 -percent 
haloprogin  ointment  and  solution  in  the 
treatment  of  subjects  with  athlete's  foot 
and  ringworm  of  the  body.  The  author 
concluded  that  there  were  no  marked 
differences  in  the  antifungal 
effectiveness  of  clotrimazole  and 
haloprogin. 

D.  Response  to  Comment 

One  comment  (Ref.  12),  submitted  in 
response  to  the  citizen  petition  (Ref.  1), 
opposed  monograph  status  for 
clotrimazole.  The  comment  contended 
that  safety,  effectiveness,  and 
therapeutic  effect  will  not  be  assured 
through  the  OTC  drug  monograph 
process  because  neither  bioequivalence 
nor  formulation  changes  will  be 
monitored  by  the  agency.  The  comment 
argued  that  topical  antifungal  drug 
products  present  interesting  formulation 
and  manufacturing  issues  and  that  the 
agency  could  assiue  safety, 
effectiveness,  and  interchangeability  of 
clotrimazole  products  only  through  its 
application  preapproval  process.  The 
comment  noted  the  Panel's  discussion 
about  vehicles  for  OTC  topical 
antifungal  drug  products  (47  FR  12480 
at  12489  and  12490).  The  Panel 
discussed  types  and  effects  of  different 
vehicles,  vehicle  solubility  and 
viscosity,  and  the  rate  of  diffusion  of  an 
antifungal  drug  from  a  vehicle. 

The  agency  disagrees  with  the 
comment.  The  agency  does  not  consider 
the  inclusion  of  clotrimazole  in  the 
topical  antifungal  drug  products 
monograph  at  this  time  as  any  different 
than  the  previous  inclusion  of  the 
former  new  drugs  haloprogin  and 
miconazole  nitrate  in  the  monograph. 
Bioequivalence  testing  is  not  required 
for  either  of  those  drugs  currently 
marketed  under  the  monograph.  Based 
on  the  previous  monograph 
determinations  for  haloprogin  and 
micinazole  nitrate  and  the  marketing  of 
clotrimazole  OTC  under  NDA's  since 
1989,  the  agency  considers  all  three  of 
these  ingredients  to  have  an  extensive 
history  of  safe  and  effective  OTC  use. 
While  formulation  and  manufacturing 
issues  for  topical  products  may  prevent 
FDA  from  allowing  monograph  status, 
the  agency  has  no  evidence  at  this  time 
to  indicate  that  formulation  and 
manufacturing  issues  have  affected  the 
safety  and  effectiveness  of  clotrimazole. 

The  Panel's  discussion  about  vehicles 
for  these  products  was  based  on  the 
Panel's  general  knowledge.  Data  on 
specific  vehicles  were  not  submitted  to 
or  reviewed  by  the  Panel.  No  comments 


were  received  on  the  Panel's  discussion 
about  vehicles  for  these  products,  and 
this  issue  did  not  arise  further  in  the 
rulemaking  in  determining  which 
antifungal  ingredients  coidd  be 
included  in  the  final  monograph.  The 
agency  monitors  the  quality  of  all 
products  marketed  under  OTC  drug 
monographs  through  its  current  good 
manufactiuing  practice  regulations  in  21 
CFR  part  211  and  its  inspection 
authority.  U  clotrimazole  is  marketed 
under  the  final  monograph,  the  agency 
will  monitor  the  quality  of  clotrimazole 
products  in  the  same  manner  as  other 
products  ciirrently  marketed  under  the 
monograph. 

E.  Labeling 

Since  1989,  antifungal  drug  products 
containing  clotrimazole  1  percent  have 
been  marketed  OTC  in  the  United  States 
with  indications  for  the  treatment  of 
athlete's  foot  (tinea  pedis),  jock  itch 
(tinea  cruris),  and  ringworm  (tinea 
corporis).  The  warnings  and  directions 
in  the  approved  applications  for  these 
products  are  very  similar  to  those 
contained  in  §  333.250(c)  and  (d)  of  the 
final  monograph  for  OTC  antifungal 
drug  products.  U  a  manufacturer 
chooses  to  market  its  clotrimazole 
product  that  is  currently  marketed  OTC 
under  an  approved  application  imder 
the  monograph  in  the  future,  it  will 
have  to  modify  the  product's  labeling  to 
conform  to  the  OTC  drug  monograph 
labeling  in  §  333.250.  In  either  case,  the 
manufacturer  will  need  to  follow  the 
new  OTC  drug  content  and  format 
labeling  requirements  in  §  201.66  (21 
CFR  201.66). 

m.  The  Agency's  Tentative  Conclusions 
andProp<Mals 

The  agency  has  determined  that 
clotrimazole  has  been  marketed  to  a 
material  extent  and  for  a  material  time 
as  a  topical  antifungal  drug  and,  based 
on  the  available  data,  can  be  generally 
recognized  as  safe  and  effective  for  this 
use  and  included  in  the  OTC  drug 
monograph  for  this  class  of  products. 
Therefore,  the  agency  is  proposing  to 
add  clotrimazole  1  percent  as  new 
paragraph  (g)  in  §  333.210. 

The  agency  is  allowing  interim 
marketing  of  OTC  topical  antifungal 
drug  products  containing  1 -percent 
clotrimazole  with  claims  for  the 
treatment  of  athlete's  foot  (tinea  pedis), 
jock  itch  (tinea  cruris),  and  ringworm 
(tinea  corporis)  to  begin  with  the 
publication  of  this  proposal  to  amend 
the  monograph  based  on  the  OTC 
marketing  experience  in  the  United 
States  since  1989  and  because  there  are 
no  labeling  issues  to  be  addressed  at  this 
time.  Such  interim  marketing  is  subject 


to  the  risk  that  the  agency  may  adopt  a 
different  position  in  the  final  rule  that 
could  require  relabeling,  recall,  or  other 
regulatory  action.  Any  product 
containing  clotrimazole  that  is  marketed 
under  the  monograph  before  a  final  rule 
is  issued  must  use  all  of  the  labeling 
that  is  required  by  the  final  monograph 
(part  333,  subpart  C)  and  must  follow 
the  content  and  format  requirements  in 
§201.66. 

This  proposal  does  not  apply  to 
clotrimazole  marketed  OTC  as  an 
antifungal  agent  in  intravaginal  drug 
products  labeled  for  the  treatment  of 
vaginal  yeast  infections.  The  existing 
monograph  for  topical  antifungal  drug 
products  does  not  contain  any  claims 
for  intravaginal  use. 
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V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  imder  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
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U.S.C.  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  and  Regulatory 
Fairness  Act  of  1996  (Public  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
(2  U.S.C.  1501  et  seq.).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regiUatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
RegiUatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement 
and  economic  analysis  before  proposing 
any  rule  that  may  result  in  an 
expenditure  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
regiUatory  philosophy  and  principles 
identified  in  the  Executive  Order.  In 
addition,  the  proposed  rule  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  Order,  as  explained 
below,  and  so  is  not  subject  to  review 
under  the  Executive  Order. 

The  purpose  of  this  proposed  nde  is 
to  include  clotrimazole  1  percent  in  the 
monograph  for  OTC  topical  antifungal 
drug  products.  This  proposfd  allows 
current  manufactiuers  of  these  products 
to  market  their  products  imder  the  OTC 
drug  monograph  instead  of  an  NDA  and 
enables  other  manufacturers  who  wish 
to  market  clotrimazole  products  OTC  to 
enter  the  marketplace  without  having  to 
obtain  an  NDA.  In  both  cases,  there  will 
be  cost  savings  from  marketing  without 
an  NDA. 

If  current  manufacturers  of  these 
products  choose  to  market  them  under 
the  OTC  drug  monograph,  they  should 
incur  only  minor  costs  to  relabel  their 
products  to  meet  the  monograph.  Some 
manufacturers  may  have  to  add  a 
warning  that  was  included  in  the  final 
monograph,  but  not  required  when 
some  products  containing  clotrimazole 
were  approved  for  OTC  marketing  under 
an  NDA.  These  manufacturers  can  make 
this  change  whenever  they  are  ready  to 
order  new  product  labeling. 
Manufacturers  have  informed  the 
agency  that  this  type  of  relabeling  cost 
generally  averages  about  $2,000  to 


$3,000  per  stock  keeping  unit  (SKU) 
(individual  products,  packages,  and 
sizes).  Based  on  information  in  the 
agency's  Drug  Listing  System,  there  are 
less  than  10  manufacturers  and 
distributors  that  together  produce  about 
25  SKU's  of  OTC  topical  antifungal  drug 
products  that  contain  clotrimazole. 
Assuming  that  there  are  about  25 
affected  OTC  SKU's  in  the  marketplace, 
total  one-time  costs  of  relabeling  would 
be  $50,000  to  $75,000  if  the 
manufacturers  of  these  products 
changed  their  marketing  from  under  an 
approved  application  to  under  the  OTC 
drug  monograph.  In  making  this  change, 
these  manufacturers  would  save  money 
by  eliminating  all  costs  associated  with 
maintaining  an  application.  Likewise, 
other  manufacturers  who  now  wish  to 
market  topical  clotrimazole  drug 
products  will  be  able  to  enter  the 
marketplace  without  the  costs 
associated  with  an  application.  Their 
costs  would  involve  the  standard  start- 
up costs  of  any  OTC  drug  marketed 
under  the  monograph. 

The  agency  considered  but  rejected 
several  alternatives:  (1)  Not  including 
clotrimazole  in  the  monograph,  (2)  a 
longer  implementation  period,  and  (3) 
no  interim  marketing.  The  agency 
rejected  the  first  alternative  because  it 
considers  the  data  presented  supportive 
of  monograph  status.  The  agency  does 
not  see  a  need  for  the  second  or  third 
alternatives  because  these  clotrimazole 
drug  products  are  already  marketed 
OTC  under  approved  applications  and 
compendial  standards  currently  exist  for 
clotrimazole.  The  agency  does  not 
consider  an  exemption  for  small  entities 
necessary  because  those  manufactiu«rs 
can  enter  the  marketplace  under  the 
monograph  at  any  time. 

UndiBr  the  Unfunded  Mandates 
Reform  Act,  FDA  is  not  required  to 
prepare  a  statement  of  costs  and  benefits 
for  this  proposed  rule  because  this 
proposed  rule  is  not  expected  vto  result 
in  any  one-year  expenditure  that^vould 
exceed  $100  million  adjusted  for 
inflation. 

This  analysis  shows  that  the  agency 
has  considered  the  burden  to  small 
entities.  Thus,  this  economic  analysis, 
together  with  other  relevant  sections  of 
this  document,  serves  as  the  agency's 
initial  regulatory  flexibility  analysis,  as 
required  under  the  Regulatory 
Flexibility  Act. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  the 
labeling  requirements  for  clotrimazole 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  because 
they  do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Rather,  the  existing  monograph 
labeling  is  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public" 
(5  CFR  1320.3(c)(2)). 

Vn.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  tyi}e 
that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vm.  Request  for  Coounents 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
proposal  by  August  27,  2001.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  August  27,  2001.  Three 
copies  of  all  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

DC.  Proposed  EflEective  Date 

The  agency  is  proposing  that  any  final 
rule  that  may  issue  based  on  this 
proposal  become  effective  30  days  after 
its  date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Fait  333 

Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  333  be  amended  as  follows: 

PART  339-TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  333  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353. 
355,  360,  371. 

2.  Section  333.210  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  333.21 0    Antifungal  activ*  ingrsditnts. 


(g)  Clotrimazole  1  percent. 
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Dated:May  17,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-13299  Filed  5-25-01:  8:45  am] 

BIUJNG  CODE  41M>-01-S 


ENVIRONME^f^AL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  16»-4116;  FRL-6986-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Nitrogen  Oxides  Budget 
Trading  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  on 
October  30,  2000  and  April  4,  2001. 
This  revision  responds  to  the  EPA's 
regulation  entitled.  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  knovra  as  the  "NOx  SEP  Call." 
This  revision  establishes  and  requires  a 
nitrogen  oxides  (NOx)  allowance  trading 
program  for  large  electric  generating  and 
industrial  imits,  beginning  in  2003.  The 
intended  effect  of  this  action  is  to 
propose  approval  the  Pennsylvania  NOx 
Budget  Trading  Program  because  it 
addresses  the  requirements  of  the  NOx 
SIP  Call  Phase  I  that  will  significantly 
reduce  ozone  transport  in  the  eastern 
United  States.  EPA  is  proposing  to 
approve  this  revision  in  accordance 
with  the  requirements  of  the  Clean  Air 
Act. 

DATES:  Written  comments  must  be 
received  on  or  before  Jime  28,  2001. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 


Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Fernandez,  (215)  814-2178,  or 
by  e-mail  at  femandez.cristina@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  30,  2000  and  April  4.  2001,  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  a  revision  to  the 
Pennsylvania  SIP  to  address  the 
requirements  of  the  NOx  SIP  Call  Phase 
I.  The  information  in  this  section  is 
organized  as  follows: 

L  EPA'a  Action 

A.  What  action  is  EPA  proposing  today? 

B.  Why  is  EPA  proposing  this  action? 

C.  What  are  the  general  NOx  SIP  Call 

requirements? 

D.  What  is  EPA's  NOx  budget  trading 

program? 

E.  What  guidance  did  EPA  use  to  evaluate 

Pennsylvania's  submittal? 

n.  Pennsylvania's  NOx  Budget  Trading 
Program 

A.  When  did  Pennsylvania  submit  the  SIP 

revision  to  EPA  in  response  to  the  NOx 
SIP  Call? 

B.  What  is  the  Pennsylvania  NOx  Budget 

Trading  Program? 

C.  What  is  the  result  of  EPA's  evaluation  of 

Pennsylvania's  program? 

m.  Proposed  Action 

A.  NOx  SIP  Call  Requirements 

B.  One-Hour  Attainment  Demonstration 

Plans 

IV.  Administrative  Requirements 
I.  EPA's  Action 

A.  What  Action  Is  EPA  Proposing 
Today? 

EPA  is  proposing  to  approve  the 
Pennsylvania  SIP  revision  concerning 
the  adoption  of  its  NOx  Budget  Trading 
Program,  submitted  on  Ck:tober  30,  2000 
and  April  4,  2001. 

B.  Why  Is  EPA  Proposing  This  Action? 

EPA  is  proposing  this  action  for  two 
purposes.  Pennsylvania's  NOx  Budget 
Trading  Program  regulations  address  the 
requirements  of  the  NOx  SIP  Call  Phase 
I.  In  addition,  Pennsylvania's  NOx 
Budget  Trading  Program  regidations  are 
part  of  the  Pennsylvania  one-hour  ozone 
attainment  demonstration  plan  for  the 
Philadelphia-Wilmington-'Trenton 
severe  ozone  nonattainment  area.  The 
Pennsylvania  one-hour  attainment 
demonstration  plan  for  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattaiiunent  area  relies  on  the 
NOx  reductions  associated  with  the 
NOx  Budget  Trading  Program  in  2003 
and  beyond.  Therefore,  EPA  is 
proposing  to  approve  Pennsylvania's 
NOx  Budget  Trading  Program  for  two 


reasons.  First,  because  it  addresses  the 
requirements  of  the  NOx  SIP  Call  Phase 
I,  and  secondly  as  a  strengthening 
measure  for  the  one-hoiu  ozone 
standard  attainment  for  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area. 

C.  What  Are  the  General  NOx  SIP  Call 
Requirements? 

On  October  27.  1998,  EPA  published 
a  final  rule  entitled,  "Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group 
Region  for  Purposes  of  Reducing 
Regional  Transport  of  Ozone," 
otherwise  known  as  the  "NOx  SIP  Call." 
See  63  FR  57356.  The  NOx  SIP  Call 
requires  22  States  and  the  District  of 
Columbia  to  meet  statewide  NOx 
emission  budgets  during  the  five  month 
period  between  May  1  and  October  1  in 
order  to  reduce  the  amount  of  groimd 
level  ozone  that  is  transported  across 
the  eastern  United  States. 

EPA  determined  state-wide  NOx 
emission  budgets  for  each  affected 
jurisdiction  to  be  met  by  the  year  2007. 
EPA  identified  NOx  emission 
reductions  by  source  category  that  could 
be  achieved  by  using  cost-effective 
measures.  The  source  categories 
included  were  electric  generating  units 
(EGUs),  non-electric  generating  units 
(non-EGUs),  area  soiut:es,  nonroad 
mobile  sources  and  highway  sources. 
However,  the  NOx  SIP  Call  allowed 
states  the  flexibility  to  decide  which 
source  categories  to  regulate  in  order  to 
meet  the  statewide  budgets.  In  the  NOx 
SIP  Call  notice,  EPA  suggested  that 
imposing  statewide  NOx  emissions  caps 
on  large  fossil-fuel  fired  industrial 
boilers  and  electricity  generating  units 
would  provide  a  highly  cost  effective 
means  for  States  to  meet  their  NOx 
budgets.  In  fact,  the  state-specific 
budgets  were  set  assuming  an  emission 
rate  of  0.15  pounds  NOx  per  million 
British  thermal  luiits  (lb.  NOx/mmBtu) 
at  EGUs,  miUtiplied  by  the  projected 
heat  input  (mmBtu)  from  burning  the 
quantity  of  fuel  needed  to  meet  the  2007 
forecast  for  electricity  demand.  See  63 
FR  57407.  The  calculation  of  the  2007 
EGU  emissions  assumed  that  an 
emissions  trading  program  would  be 
part  of  an  EGU  control  program.  The 
NOx  SIP  Call  state  budgets  also  assumed 
on  average  a  30%  NOx  reduction  bom 
cement  kilns,  a  60%  reduction  from 
industrial  boilers  and  combustion 
turbines,  and  a  90%  reduction  from 
internal  combustion  engines.  The  non- 
EGU  control  assumptions  were  applied 
at  units  where  the  heat  input  capacities 
were  greater  than  250  mn^tu  per  hour, 
or  in  cases  where  heat  input  data  were 


not  available  or  appropriate,  at  units 
with  actual  emissions  greater  than  one 
ton  per  day. 

To  assist  the  states  in  their  efforts  to 
meet  the  SIP  Call,  the  NOx  SIP  Call  final 
rulemaking  notice  included  a  model 
NOx  allowance  trading  regtilation, 
called  "NOx  Budget  Trading  Program 
for  State  Implementation  Plans,"  (40 
CFR  part  96),  that  could  be  used  by 
states  to  develop  their  regulations.  The 
NOx  SIP  Call  notice  explained  that  if 
states  developed  an  allowance  trading 
regulation  consistent  with  the  EPA 
model  rule,  they  could  participate  in  a 
regional  allowance  trading  program  that 
would  be  administered  by  the  EPA.  See 
63  FR  57458-57459. 

There  were  several  periods  during 
which  EPA  received  comments  on 
various  aspects  of  the  NOx  SIP  Call 
emissions  inventories.  On  March  2, 
2000,  EPA  published  additional 
technical  amendments  to  the  NOx  SIP 
Call  in  the  Federal  Register  (65  FR 
11222).  The  March  2,  2000  final 
rulemaking  established  the  inventories 
upon  which  Pennsylvania's  final  budget 

On  March  3,  2000,  the  D.C.  Circuit 
issued  its  decision  on  the  NOx  SIP  Call 
ruling  in  favor  of  EPA  on  all  the  major 
issues.  Michigan  v.  EPA.  213  F.3d  663 
(D.C.  Cir.  2000).  The  Court  denied 
petitioners'  requests  for  rehearing  or 
rehearing  en  banc  on  July  22,  2000. 
However,  the  Court  ruled  against  EPA 
on  four  narrow  issues.  The  Court 
remanded  certain  matters  for  further 
rulemaking  by  EPA.  EPA  expects  to 
publish  a  proposal  that  addresses  the 
remanded  portion  of  the  NOx  SIP  Call 
Rule.  Any  additional  emissions 
reductions  required  as  a  result  of  a  final 
rulemaking  on  that  proposal  will  be 
reflected  in  the  second  phase  portion 
(Phase  II)  of  the  State's  emissions 
budget.  Pennsylvania  will  be  required  to 
submit  SIP  revisions  to  address  the 
Phase  II  of  the  NOx  SIP  Call  Rule. 

D.  What  Is  EPAs  NOx  Budget  Trading 
Program? 

EPA's  model  NOx  budget  and 
allowance  trading  rule,  40  CFR  part  96, 
sets  forth  a  NOx  emissions  trading 
program  for  large  EGUs  and  non-EGUs. 
A  state  can  volvmtarily  choose  to  adopt 
BPA's  model  rule  in  order  to  allow 
soiuces  within  its  borders  to  participate 
in  regional  allowance  trading.  The 
October  27. 1998  Federal  Register 
document  contains  a  full  description  of 
the  EPA's  model  NOx  budget  trading 
program.  See  63  FR  57514-57538  and 
40  CFR  part  96.  In  general,  air  emissions 
trading  uses  market  forces  to  reduce  the 
overall  cost  of  compliance  for  pollution 
soiuces,  such  as  power  plants,  while 


maintaining  emission  reductions  and 
environmental  benefits.  One  type  of 
market-based  program  is  an  emissions 
budget  and  allowance  trading  program, 
commonly  referred  to  as  a  "cap  and 
trade"  program.  In  an  emissions  budget 
and  allowance  trading  program,  the 
state  or  EPA  sets  a  regulatory  limit,  or 
emissions  budget,  in  mass  emissions 
fi-om  a  specific  group  of  sources.  The 
budget  limits  the  total  number  of 
allocated  allowances  during  a  particular 
control  period.  When  the  budget  is  set 
at  a  level  lower  than  the  current 
emissions,  the  effect  is  to  reduce  the 
total  amount  of  emissions  during  the 
control  period.  After  setting  the  budget, 
the  state  or  EPA  then  assigns,  or 
allocates,  allowances  to  the 
participating  entities  up  to  the  level  of 
the  budget.  Each  allowance  authorizes 
the  emission  of  a  quantity  of  pollutant, 
e.g.,  one  ton  of  airborne  NOx.  At  the  end 
of  the  control  period,  each  source  must 
demonstrate  that  its  actual  emissions 
during  the  control  period  were  less  than 
or  equal  to  the  number  of  available 
allowances  it  holds.  Sources  that  reduce 
their  emissions  below  their  allocated 
allowance  level  may  sell  their  extra 
allowances.  Sources  that  emit  more  than 
the  amount  of  their  allocated  allowance 
level  may  buy  allowances  from  the 
sources  with  extra  reductions.  In  this 
way,  the  budget  is  met  in  the  most  cost- 
effective  manner. 

E.  What  Guidance  Did  EPA  Use  To 
Evaluate  Pennsylvania 's  Submittal? 

The  final  NOx  SIP  Call  rule  included 
a  model  NOx  budget  trading  program 
regulation.  See  40  CFR  part  96.  EPA 
used  the  model  rule  and  40  CFR  51.121- 
51.122  to  evaluate  Pennsylvania's  NOx 
Budget  Trading  Program. 

n.  Pennsylvania's  NOx  Budget  Trading 
Program 

A.  When  Did  Pennsylvania  Submit  the 
SIP  Revision  to  EPA  in  Response  to  the 
NOx  SIP  Call? 

On  October  30,  2000  and  April  4. 
2001,  PADEP  submitted  a  revision  to  its 
SIP  to  address  the  requirements  of  the 
NOx  SIP  Call  Phase  I.  Pennsylvania's 
SIP  revision  to  address  the  requirements 
of  the  NOx  SIP  Call  Phase  I  consists  of 
the  adoption  of  Chapter  145— Interstate 
Pollution  Transport  Reduction  and 
amendmentsto  Chapter  123 — Standards 
for  Contaminants. 

B.  What  Is  the  Pennsylvania  NOx 
Budget  Trading  Program? 

Pennsylvania's  NOx  Budget  Trading 
Program  affects  electric  generating  units 
and  certain  non-electric  generating 
units.  The  Sections  of  25  PA  Code 


Chapter  145 — Interstate  Pollution 
Transport  Reduction  which  comprise 
Pennsylvania's  SIP  revision  are  as 
follows:  Section  145.1  through  145.7, 
General  Provisions;  Section  145.10 
through  145.14,  NOx  Account;  Section 
145.30  through  145.31,  Compliance 
Certification;  Section  145.40  through 
145.43,  NOx  Allowance  Allocations; 
Section  145.50  through  145.57, 
Accounting  Process  for  Deposit  Use  and 
Transfer  of  Allowances;  Section  145.60 
through  145.62,  NOx  Allowance 
Transfers;  Section  145.70  through 
145.76,  Recordkeeping  and  Reporting 
Requirements;  Section  145.80  through 
145.88,  Opt-In  Process;  Section  145.90, 
Emission  Reduction  Credit  Provisions. 

The  Pennsylvania  NOx  Budget 
Trading  Program  establishes  and 
requires  a  NOx  allowance  trading 
program  for  large  electric  generating  and 
industrial  units.  It  establishes  a  NOx  cap 
and  allowance  trading  program  with  a 
budget  of  50,843  tons  of  NOx  for  the 
ozone  seasons  of  2003  and  beyond.  The 
NOx  budget  for  electric  generating  units 
and  non-electric  generating  units  is 
47,224  and  3,619  tons  of  NOx  per  ozone 
season,  respectively.  The 
Commonwealth  of  Pennsylvania 
voluntarily  chose  to  follow  EPA's  model 
NOx  budget  and  allowance  trading  rule, 
40  CFR  part  96,  that  sets  forth  a  NOx 
emissions  trading  program  for  large 
EGUs  and  non-EGUs.  Because  the 
Pennsylvania  NOx  Budget  Trading 
Program  is  based  upon  EPA's  model 
rule,  Pennsylvania  sources  are  allowed 
to  participate  in  the  interstate  NOx 
allowance  trading  program  that  EPA 
will  administer  for  the  participating 
states.  The  Commonwealth  of 
Pennsylvania  has  adopted  regulations 
that  are  substantively  identical  to  40 
CFR  part  96.  Therefore,  pursuant  to  40 
CFR  51.121(p)(l),  Pennsylvania's  SIP 
revision  is  automatically  approved  as 
satisfying  the  same  portion  of  the  State's 
NOx  emission  reduction  obligations 
Pennsylvania  projects  such  regulations 
will  satisfy.  Under  the  NOx  Budget 
Trading  Program,  Pennsylvania 
allocates  NOx  allowances  to  the  EGUs 
and  non-EGUs  units  that  are  affected  by 
these  requirements.  The  NOx  trading 
program  applies  to  all  fossil  fuel  fired 
EGUs  with  a  nameplate  capacity  greater 
than  25  MW  or  more  that  sell  any 
amount  of  electricity  to  the  grid  as  well 
as  any  non-EGUs  that  have  a  heat  input 
capacity  equal  to  or  greater  than  250 
mmBtu  per  hour.  Each  NOx  allowance 
permits  a  source  to  emit  one  ton  of  NOx 
during  the  seasonal  control  period.  NOx 
allowances  may  be  bought  or  sold. 
Unused  NOx  allowances  may  also  be 
banked  for  future  use,  with  certain 


29066 


Federal  Register /Vol.  66,  No.  103 /Tuesday,  May  29,  2001 /Proposed  Rules 


limitations.  Source  owners  will  monitor 
their  NOx  emissions  by  using  systems 
that  meet  the  requirements  of  40  CFR 
part  75,  subpart  H,  and  report  resulting 
data  to  EPA  electronically.  Each  budget 
source  complies  with  the  program  by 
demonstrating  at  the  end  of  each  control 
period  that  actual  emissions  do  not 
exceed  the  amoimt  of  allowances  held 
for  that  period.  However,  regardless  of 
the  number  of  allowances  a  source 
holds,  it  cannot  emit  at  levels  that 
would  violate  other  federal  or  state 
limits,  for  example,  reasonably  available 
control  technology  (RACT).  new  source 
performance  standards,  or  Title  IV  (the 
federal  Acid  Rain  program). 

Pennsylvania's  SIP  revision  does  not 
establish  requirements  for  cement 
manufacturing  fecilities  and  stationary 
internal  combustion  engines. 
Pennsylvania  will  be  required  to  submit 
SIP  revisions  to  address  any  additional 
emission  reductions  required  to  meet 
the  State's  overall  emissions  budget.  In 
addition,  Pennsylvania's  submittal  does 
not  rely  on  any  additional  reductions 
beyond  the  anticipated  federal  measures 
in  the  mobile  and  area  source  categories. 

C.  What  Is  the  Result  ofEPA's 
Evaluation  of  Pennsylvania's  Pmgram? 

EPA  has  evaluated  Pennsylvania's  SIP 
submittal  and  finds  it  approvable.  The 
Pennsylvania  NOx  Budget  Trading 
Program  is  consistent  with  EPA's 
guidance  and  addresses  the 
requirements  of  the  NOx  SIP  Call  Phase 
I.  EPA  finds  the  NOx  control  measures 
in  the  Pennsylvania's  NOx  Budget 
Trading  Program  approvable.  This 
revision  will  strengthen  Pennsylvania's 
SIP  for  reducing  ground  level  ozone  by 
providing  NOx  reductions  beginning  in 
2003.  Furthermore,  Pennsylvania's  NOx 
Budget  Trading  Program  is  necessary  to 
fulfill  a  requirement  of  the  one-hour 
ozone  attainment  plan  for  the  severe 
ozone  nonattainment  area  of 
Pennsylvania.  The  Pennsylvania 
attainment  demonstration  plan  for  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area  relies  on  the 
NOx  reductions  associated  with  the 
NOx  Budget  Trading  Program  in  2003 
and  beyond.  EPA  finds  that 
Pennsylvania's  submittal  is  fully 
approvable  because  it  addresses  the 
requirements  of  the  NOx  SIP  Call  Phase 
I  and  it  is  a  strengthening  measure  for 
the  Pennsylvania  one-hour  ozone 
attainment  plan  for  the  Philadelphia- 
Wilmington-Trenton  ozone 
nonattainment  area. 


in.  Proposed  Actions 

A.  NOx  SIP  Call  Requirements 
EPA  is  proposing  to  approve  the 

Pennsylvania  SIP  revision  consisting  of 
its  NOx  Budget  Trading  Program, 
submitted  on  October  30,  2000  and 
April  4,  2001,  because  it  satisfies  the 
requirements  of  the  NOx  SIP  Call  Phase 
I. 

B.  One-Hour  Attainment  Demonstration 
Plan 

EPA  is  also  proposing  to  approve  the 
Pennsylvania  SIP  revision  consisting  of 
its  NOx  Budget  Trading  Program, 
submitted  on  October  30,  2000  and 
April  4,  2001,  as  a  SIP  strengthening 
measure  necessary  for  Pennsylvania's 
one-hour  ozone  attainment  plan  for  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattaiiunent  area.  As 
such,  approval  of  this  SIP  revision  is 
necessary  for  full  approval  of  the 
attainment  demonstration  SIP  for  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  action  merely  proposes  to 
approve  state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imJPunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(PubUc  Law  104-4).  This  proposed  rule 
also  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
proposes  to  approve  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15. 1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  action  proposing  to  approve 
the  Pennsylvania  NOx  Budget  Trading 
Program  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  17,  2001. 
Thomas  C  Voltaggio, 
Acting  Regional  Administrator.  Region  III. 
(FR  Doc.  01-13414  Filed  5-25-01;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-9  and  102-192 
[FPMR  Amendment  A-    ] 
BIN  3090-AH13 

Mall  Management 

agency:  Office  of  Govemmentwide 

Pdicy,  GSA. 

ACTION:  Proposed  nile. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  revising 
Federal  Property  Management 
Regulations  (FPMR)  coverage  on  Federal 
mail  management  and  moving  it  into  the 
Federal  Management  Regulation  (FMR). 
A  cross-reference  will  be  added  to  the 
FPMR  to  direct  readers  to  the  coverage 
in  the  FMR.  The  FMR  is  written  in  plain 
language  to  provide  agencies  with 
updated  regulatory  material  that  is  easy 
to  read  and  understand. 
DATES:  Your  comments  must  reach  us  by 
July  30,  2001  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Send  written  comments  to: 
Michael  E.  Hopkins.  Regulatory 
Secretariat  (MVRS),  Federal  Acquisition 
Policy  Division,  General  Services 
Administration,  1800  F  Street,  NW., 
Washington,  DC  20405. 

Send  comments  by  e-mail  to: 
RIN.3090-AHl3@gsa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Maury,  Office  of  Transportation 
and  Personal  Property  (MT),  202-208- 
7928  or  /jen/y./naury^gsa.gov. 
SUPPLEMENTARY  INFORMATION 

A.  Background 

The  purposes  of  this  proposed  rule 
are  to  update,  streamline,  and  clarify 
FPMR  part  101-9,  Federal  Mail 
Management,  and  move  that  part  into 
the  Federal  Management  Regulation 
(FMR).  The  proposed  rule  is  written  in 
a  plain  language,  question  and  answer 
format.  This  style  uses  the  active  voice, 
shorter  sentences,  and  pronouns.  A 
question  and  its  answer  combine  to 
establish  a  rule;  that  is.  Federal  agencies 
and  Federal  employees  must  follow  the 
language  contained  in  both  the  question 
and  its  emswer. 

Section  2  of  Public  Law  94-575,  the 
Federal  Records  Management 
Amendments  of  1976,  as  amended, 
directs  the  Administrator  of  General 
Services  to  provide  guidance  and 
assistance  to  Federal  agencies  on 
records  management,  including  the 
processing  of  mail  by  Federal  agencies, 
and  this  proposed  rule  implements  that 
direction.  In  doing  so,  this  proposed 
rule  establishes  three  new  requirements 


(1)  GSA's  research  shows  that  Federal 
agencies  use  mail  more  efficiently  and 
effectively  when  the  financial  resources 
and  costs  for  mail  are  identified, 
managed,  and  reported  at  the  user  level, 
so  this  proposed  rule  requires  that 
Federal  agencies  move  in  that  direction. 
No  later  than  October  1.  2002,  all 
Federal  agencies  are  required  to  have 
restructured  their  financial  systems  in 
this  fashion.  GSA  urges  agencies  to 
include  their  Chief  Financial  Officers 
and  Chief  Information  Officers  in 
reviewing  this  proposed  rule  because  of 
this  new  requirement. 

(2)  The  existing  regulation,  FPMR  part 
101-9,  requires  Federal  agencies  to 
collect  and  maintain  data  on  mail 
volumes  and  postage  expenditures.  This 
proposed  rule  requires  all  agencies  that 
spend  more  than  $1  million  per  year  on 
postage  to  collect  data  on  postage 
expenditxires  and  report  data  to  GSA.  As 
a  step  towards  this  requirement,  this 
proposed  rule  requires  all  such  agencies 
to  tell  GSA  what  mail  data  they 
currently  collect  via  a  report  due  30 
days  after  this  is  published  as  a  final 
rule. 

(3)  FPMR  part  101-9  requires  Federal 
agencies  to  develop  and  maintain  mail 
security  plans,  and  it  encourages 
Federal  agencies  to  submit  narratives  on 
their  cost  savings  to  GSA.  This  proposed 
rule  requires  all  agencies  that  spend 
over  $1  million  per  year  on  postage  to 
prepare  mail  management  plans  and 
submit  them  annually  to  GSA.  These 
mail  management  plans  are  intended  to 
address  traditional  issues  such  as 
security,  processing  efficiencies,  and 
use  of  available  postage  discoimts. 
These  plans  are  also  intended  to  help 
agencies  strengthen  accountability  for 
mail  management  and  clarify  the 
relationships  between  the  effectiveness 
of  their  mail  management  programs  and 
the  accomplishment  of  their 
programmatic  missions. 

Questions 

To  assist  GSA  in  putting  this 
proposed  rule  into  final  form,  please 
respond  to  the  following  questions  in 
your  comments  on  this  proposed  rule: 

(a)  How  would  you  express  the 
relationships  between  the  effectiveness 
of  your  mail  management  program  and 
accomplishing  your  agency's 
programmatic  mission?  Please  provide 
examples  of  any  relevant  performance 
measures  currently  used  by  your  agency. 

(b)  What  are  the  best  ways  to  make 
agency  program  and  financial  managers 
aware  of  these  relationships? 

(c)  Are  there  other  stakeholders  within 
or  outside  of  your  agency  who  might 
care  about  these  relationships? 


(d)  What  is  the  best  way  to  manage 
your  mail  so  that  mission  program 
managers  have  incentives  to  use  the 
most  effective  and  least  expensive 
communication  methods,  he  they 
electronic  or  paper-based? 

(e)  This  proposal  requires  that  users 
with  significant  mail  volumes  pay  the 
costs  of  mailing.  How  should  agency 
mail  billing  systems  be  implemented  in 
order  to  be  cost  effective? 

B.  Executive  Order  12866 

GSA  has  determined  that  this 
proposed  rule  is  not  a  significant  rule 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does     ' 
not  apply  because  this  proposed  rule 
does  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  proposed  rule  is  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  101-9 
and  102-192 

Electronic  mail.  Federal  mail 
management,  Financial  accountability. 
Mail  security.  Performance 
measurement. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  chapters  101  and  102 
are  amended  as  follows; 

CHAPTER  101— {AMENDED] 

1.  Part  101-9  is  revised  to  read  as 
follows: 

PART  101-9— FEDERAL  MAIL 
MANAGEMENT 

Authority:  40  U.S.C.  486(c);  sec.  2.  Pub.  L. 
94-575,  as  amended.  44  U.S.C.  2904;  sec. 
205(c).  63  Stat.  390. 

§101  -9.000    Cross-reference  to  the  Federal 
Management  Regulation  (FMR)  (41  CFR 
chapter  102,  parts  102-1  through  102-220). 

For  Federal  mail  management 
information  previously  contained  in  this 
part,  see  FMR  part  192  (41  CFR  part 
102-192). 
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CHAPTER  102— {AMENDED] 

2.  Part  102-192  is  added  to 
subchapter  G  to  read  as  follows: 

PART  102-192— MAIL  MANAGEMENT 

Subpart  A— General  Provisions 

Sec. 

102-192.5    What  does  this  part  cover? 

102-192.10    What  authority  governs  this 

part? 
102-192.15    How  are  "I",  "you",  "me", 

"we",  and  "us"  used  in  this  part? 
102-192.20    How  are  "must"  and  "should" 

used  in  this  part? 
102-192.25    Does  this  part  apply  to  me? 
102-192.30    What  types  of  mail  does  this 

part  apply  to? 
102-192.35    What  definitions  apply  to  this 

part? 
102-192.40    How  do  we  request  a  deviation 

from  these  requirements,  and  who  can 

approve  it? 

Subpart  B— Financial  Accountability 
Requirement 

102-192.45    Is  there  a  particular  way  that 

agencies  must  account  for  mail 

expenses? 
102-192.50    What  is  the  purpose  of  this 

financial  accountability  requirement  for 

mail? 

Subpart  C — Measurement  and  Reporting 
Requirements 

102-192.55    What  aspects  of  mail  must  we 

measure  for  the  entire  agency? 
102-192.60    What  aspects  of  mail  must  we 

measure  at  the  facility  level? 
102-192.65    What  additional  aspects  of  mail 

should  we  measure? 
102-192.70    Which  agencies  must  report 

mail  data  to  GSA? 
102=ft2.75    What  must  we  report  to  GSA 

about  our  mail  operations? 
102-192.80    How  often  must  we  report  to 

GSA  about  our  mail  operations? 
102-192.85    When  must  we  submit  reports 

to  GSA  about  mail? 
102-192.90    What  format  should  we  use 

when  reporting  mail  data  to  GSA? 
102-192.95    To  whom  must  we  submit  our 

reports  about  mail? 
102-192.100    Why  does  GSA  require  these 

reports  about  mail? 

Subpart  D— Agency  Mail  Manager 
Reaponaibiiities 

102-192.105    Which  Federal  agencies  must 

designate  an  agency  mail  manager? 
102-192.110    What  is  the  appropriate 

managerial  level  for  an  agency  mail 

manager? 
102-1 92. 1 1 5    What  are  my  general 

responsibilities  as  an  agency  mail 

manager? 
102-192.120    What  are  my  financial 

responsibilities  as  agency  mail  manager? 
102-192.125    Must  we  have  an  annual 

agency-wide  mail  management  plan? 
102-192.130    What  should  we  include  in 

our  annual  agency-wide  mail 

management  plan  for  mail? 
102-1 92. 1 35    What  less  costly  alternatives 

to  expedited  mail  and  couriers  should 

our  agency-wide  mail  management  plan 

address? 


102-192.140    What  security  issues  should 
our  agency-wide  mail  management  plan 
address? 

Subpart  E— Facility  Mail  Manager 
Responsibilities 

1 02-1 92 . 1 45    What  are  my  general 

responsibilities  as  a  facility  mail 

manager? 
102-192.150    Must  I  have  a  facility  mail 

security  plan? 
102-192.155    What  should  I  include  in  the 

facility  mail  security  plan? 
102-192.160    What  should  I  include  when 

contracting  out  all  or  part  of  the  mail 

function? 

Subpart  F— GSA  Responsibilities  and 
Services 

102-192.165     What  aiB  GSA's 

responsibilities  in  mail  management? 
1 02-1 92 . 1 70    What  types  of  support  does 

GSA  offer  to  Federal  agency  mail 

managers? 
102-192.175    What  types  of  support  does 

GSA  offer  to  Federal  mail  managers? 

Authority:  40  U.S.C.  486(c);  Sec.  2,  Pub.  L. 
94-575.  as  amended,  44  U.S.C.  2904;  Sec. 
205(c).  63  Stat.  390. 

Subpart  A— General  Provisions 

1102-192.5    What  does  ttiis  part  cover? 

This  part  prescribes  poUcy  and 
requirements  for  the  efficient,  effective, 
and  economical  management  of 
incoming,  internal,  and  outgoing  mail  in 
Federal  agencies. 

§102-192.10    What  authority  governs  this 
part? 

Section  2  of  Public  Law  94-575.  the 
Federal  Records  Management 
Amendments  of  1976  (44  U.S.C.  2904), 
as  amended,  requires  the  Administrator 
of  General  Services  to  provide  guidance 
and  assistance  to  Federal  agencies  on 
records  management,  and  44  U.S.C. 
2901  defines  the  processing  of  mail  by 
Federal  agencies  as  a  records 
management  activity. 

§102-192.15    How  are  "I",  "you",  "me", 
"we",  and  "us"  used  in  this  part? 

"I",  "me",  and  "you"  (in  its  singular 
sense)  refer  to  agency  mail  managers 
and/or  facility  mail  managers;  the 
context  makes  it  clear  which  usage  is 
intended  in  each  case.  "We",  "us",  and 
"you"  (in  its  plural  sense)  refer  to  your 
Federal  agency. 

§102-192.20    How  are  "must"  and 
"should"  used  in  this  part? 

hi  this  part: 

(a)  "Must"  identifies  steps  that 
Federal  agencies  are  required  to  take; 
and 

(b)  "Should"  identifies  steps  that  GSA 
strongly  recommends  because  GSA's 
research  has  identified  these  steps  as 
known  best  practices  in  mail 
management. 


§102-192.25    Does  this  part  apply  tome? 

Yes,  this  part  applies  to  you  if  you 
'work  in  a  Federal  agency,  as  defined  in 
§102-192.35. 

§102-192.30    What  types  of  mail  does  this 
part  apply  to? 

This  part  applies  to: 

(a)  All  materials  that  might  pass 
through  a  Federal  mail  processing 
center,  including: 

(1)  All  internal,  incoming,  and 
outgoing  materials  such  as  envelopes, 
bulk  mail,  expedited  mail,  individual 
packages  up  to  70  pounds,  publications, 
and  postal  cards,  regardless  of  whether 
or  not  they  currently  pass  through  a 
particular  mail  center;  and 

(2)  Similar  materials  carried  by 
agency  personnel,  contractors,  the 
United  States  Postal  Service  (USPS), 
and  all  other  carriers  of  such  items;  and 

(b)  Electronic  mail  only  if  it  is  printed 
out  and  mailed  as  described  in  the  two 
previous  sentences  of  this  paragraph; 
however,  this  part  encourages  agencies 
to  maximize  use  of  electronic  mail  in 
lieu  of  printed  media,  so  long  as  it  is 
cost-effective. 

§102-192.35    What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 

Agency  mail  manager  means  the 
person  who  manages  the  overall  mail 
communications  program  of  the  agency 
and  represents  the  agency  in  its 
relations  with  mail  service  providers, 
other  agency  mail  managers,  and  the 
GSA  Office  of  Govemmentwide  Policy. 
See  subpart  D  of  this  part  for  additional 
information  about  the  responsibilities  of 
the  agency  mail  manager. 

Class  of  mail  means  the  following 
classes  of  domestic  mail  as  defined  by 
the  United  States  Postal  Service  in  the 
Domestic  Mail  Manual,  (ClOO  through 
C600.1.Z): 

(1)  First  Class 

(2)  Standard  Mail  (e.g.,  bulk  marketing 
mail) 

(3)  Package  Services 

(4)  Express  Mail 

(5)  Periodicals 

Note  to  the  definition  of  Class  of  mail:  The 

Domestic  Mail  Manual  is  available  from:  New 
Orders,  Superintendent  of  Documents  U.S. 
Government  Printing  Office,  PO  Box  371954, 
Pittsburgh,  PA  15250-7954,  http:// 
pe.usps.gov/ 

Commingling  means  the  merging  of 
outgoing  mail  from  one  facility  or 
agency  with  outgoing  mail  fi-om  another. 

Expedited  mail  is  a  generic  term  that 
describes  mail  designated  for  delivery 
more  quickly  than  the  USPS's  normal 
delivery  times  (which  vary  by  class  of 
mail).  Examples  of  expedited  mail 


Federal  Register/ Vol.  66.  No.  103 /Tuesday,  May  29,  2001 /Proposed  Rules 


20069 


include  USPS  Express  Mail  and 
overnight  and  two-day  delivery  by  other 
service  providers. 

Facility  mail  manager  means  the 
peirson  responsible  for  mail  in  a  specific 
Federal  facility.  There  may  be  many 
facility  mail  managers  within  a  Federal 
agency.  See  subpart  E  of  this  part  for 
additional  information  about  facility 
mail  managers. 

Federal  facility  or  facility  means  any 
office  building,  installation,  base,  etc., 
where  Federal  agency  employees  work. 
"Facility"  also  includes  any  component 
of  an  agency  that  is  generating  more 
than  $250,000  in  outgoing  mail 
expenses  through  contracts  with 
printers  or  distributors. 

Federal  agency  or  agency  means: 

(1)  Any  executive  department  as 
defined  in  5  U.S.C.  101; 

(2)  Any  wholly  owned  Government 
corporation  as  defined  in  31  U.S.C. 
9101; 

(3)  Any  independent  establishment  in 
the  executive  branch  as  defined  in  5 
U.S.C.  104;  and 

(4)  Any  establishment  in  the 
l^slative  branch,  except  the  Senate, 
the  House  of  Representatives,  the 
Architect  of  the  Capitol,  and  all 
activities  under  the  direction  of  the 
Architect  of  the  Capitol  {44  U.S.C. 
2901(14)). 

Incoming  mail  means  any  mail  that 
comes  into  the  agency  delivered  by  any 
service  provider,  such  as  the  USPS, 
UPS,  FedEx,  or  DHL. 

Internal  mail  means  mail  generated 
within  a  Federal  facility  that  is 
delivered  within  that  facility  or  to  a 
nearby  facility  of  the  same  agency,  so 
long  as  it  is  delivered  by  agency 
persormel  or  a  dedicated  agency 
contractor  (i.e.,  not  a  service  provider). 

Mail  means  the  types  of  mail 
described  in  §  102-192.30. 

Mail  piece  design  means  laying  out 
and  printing  items  to  be  mailed  such 
that  they  can  be  processed  efficiently 
and  effectively  by  automated  mail 
processing  equipment. 

Outgoing  mail  means  mail  generated 
within  a  Federal  facility  that  is  going 
outside  that  facility  and  is  delivered  by 
a  service  provider. 

Postage  means  money  due  or  paid  to 
any  service  provider. 

Service  provider  means  any  agency  or 
company  that  delivers  mail.  Some 
eocamples  of  service  providers  are  USPS, 
UPS,  FedEx,  DHL,  courier  services,  the 
Military  Postal  Service  Agency,  and 
other  Federal  agencies  providing 
services. 

Special  services  means  those  services 
paid  by  fees  added  to  basic  postage;  e.g., 
certified  mail,  business  reply  mail, 
registered  mail,  insurance,  merchandise 


return  service,  certificates  of  mailing, 
return  receipts,  and  delivery 
confirmation. 

Unauthorized  use  of  agency  postage 
means  the  use  of  penalty  or  commercial 
mail  stamps,  meter  impressions,  or 
other  postage  indicia  for  personal  use  or 
any  other  purpose  that  is  not  necessary 
for  official  business. 

Worksharing  means  cost-effective 
ways  of  processing  outgoing  mail  that 
qualify  it  for  reduced  postage  rates; 
examples  include  presorting,  bar 
coding,  consolidating,  and 
commingling. 

§102-192.40    How  do  we  request  a 
deviation  from  these  requirements,  and  who 
can  approve  IT? 

See  §§  102-2.60  through  102-2.110  of 
this  chapter  to  request  a  deviation  from 
the  requirements  of  this  part. 

Subpart  B— Financial  Accountability 
Requirement 

§  102-192.45    Is  there  a  particular  way  that 
agencies  must  account  for  mail  expenaes? 

Yes.  no  later  than  October  1,  2002,  all 
Federal  agencies,  as  defined  in  §  102- 
192.35,  must  ensure  that  costs  incurred 
for  mail  are  identified,  managed,  and 
reported  at  the  user  level.  That  is: 

(a)  Agency  financial  systems  must 
show  allocations  and  expenses  for 
postage  and  all  other  mail  costs  (e.g., 
payments  to  service  providers,  mail 
center  personnel  costs,  mail  center 
overhead,  etc.)  separate  from  all  other 
administrative  expenses; 

(b)  To  the  maximum  practical  extent, 
the  person  who  makes  the  decision  to 
mail  any  significant  number  of  pieces  of 
mail  should  be  the  same  person  who 
controls  the  funds  for  postage; 

(c)  Mail  centers  must  establish 
systems  to  charge  their  customers  for 
postage;  and 

(d)  Mail  costs  that  are  part  of  printing 
contracts  should  be  identified  and 
separated  from  the  printing  cost  in  each 
contract  and  charged  back  separately  to 
the  organization  that  initiated  the 
printing  and  mailing  requirement. 

§  102-192.50    What  is  the  purpose  of  this 
financial  accountal>ility  requirement  for 
mail? 

This  financial  accountability 
requirement  will  make  it  possible  for 
managers  at  all  levels  to  see  how  much 
they  are  spending  for  mail.  Once  they 
can  see  how  much  they  are  spending, 
they  should  take  a  more  active  role  in 
managing  these  costs. 


Subpart  C— Measurement  and 
Reporting  Requirements 

§102-192.55    What  aspects  of  mail  must 
we  measure  for  the  entire  agency? 

You  must  separately  track  the  total 
amount  of  money  that  your  agency  pays 
to  each  service  provider  for  mail.  This 
includes  money  paid  to  the  USPS 
through  the  Official  Mail  Accounting 
System  or  through  commercial  payment 
mechanisms. 

§102-192.60    What  aspects  of  mail  must 
we  meaaure  at  the  facility  level? 

If  your  facility's  total  annual 
payments  to  all  service  providers  exceed 
$250,000,  you  must  separately  track  the 
total  amount  of  money  that  your  facility 
pays  to  each  service  provider  for  mail. 
This  includes  money  paid  to  the  USPS 
through  the  Official  Mail  Accounting 
System  or  through  commercial  payment 
mechanisms. 

§102-192.65    What  additional  aspects  of 
mail  should  we  measure? 

(a)  Efficient  and  effective  management 
of  mail  requires  collection  of 
performance  data  and  establishment  of 
performance  goals.  Sections  102-192.55 
and  102-192.60  identify  money  paid  to 
vendors  as  the  only  data  that  you  are 
required  to  collect.  However,  cost  is 
only  one  aspect  of  mail  management; 
you  are,  therefore,  strongly  encouraged 
to  establish  a  wider  range  of 
performance  data  collection  and 
performance  goals  for  mail,  including 
goals  that  connect  mail  management  to 
performance  of  your  agency's  mission. 

(b)  A  relatively  small  number  of 
facilities  generates  most  of  the  incoming 
and  outgoing  mail  in  most  government 
or  private  organizations.  You  should 
know  which  facilities  generate  most  of 
your  mail,  and  you  should  focus  your 
performance  measurement  programs  on 
those  facilities. 

(c)  The  range  of  measures  will  depend 
on  the  size  of  your  agency  or  facility, 
your  mission,  and  the  life  cycle  cost  of 
data  collection.  Examples  of  data  that 
you  might  collect  include: 

(1)  Savings  from  worksharing; 

(2)  Pieces  of  mail  handled  per  mail 
center  FTE; 

(3)  Cost  per  piece  by  class  of  mail, 
with  first  class  broken  down  into  letters 
and  flats; 

(4)  Ratio  of  express  mail  expense  to 
total  postage; 

(5)  Savings  obtained  through 
worksharing; 

(6)  Spoiled  postage  (i.e.,  stamps  or 
metered  envelopes  so  damaged  that  they 
cannot  be  used); 

(7)  Percent  of  outgoing  mail 
transferred  fitjm  the  mail  center  to  a 
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service  provider  on  the  same  day  that  it 
is  received  by  the  mail  center  firom 
internal  customers; 

(8)  Percent  of  internal  mail  delivered 
on  time,  according  to  agency  delivery 
standards: 

(9)  Percent  of  incoming  mail  sorted 
incorrectly; 

(10)  Cost  and  percentage  of  returned 
mail; 

(11)  Ratio  of  production  staff  to 
administrative  staff; 

(12)  Customer  satisfaction; 

(13)  Employee  satisfaction; 

(14)  Workplace  safety  (e.g.,  number  of 
accidents  per  work  year,  work  hoius  lost 
due  to  accidents,  etc.);  and 

(15)  Annual  hours  of  training  per  mail 
center  FTE. 

§102-192.70    Which  agencies  must  report 
mail  data  to  GSA? 

Every  Federal  agency  whose  total 
annual  payments  to  all  service  providers 
exceed  $1,000,000  must  report  the  data 
specified  in  §  102-192.75  to  GSA. 

§  1 02-1 92.75    What  must  we  report  to  GSA 
alMut  our  mail  operations? 

(a)  If  you  meet  the  requirement  in 

§  102-192.70.  you  must  report  to  GSA 
the  data  described  in  §  102-192.55, 
broken  down  by  service  provider.  You 
must  also  provide  a  copy  of  your 
agency's  annual  mail  management  plan, 
and  the  name,  address,  telephone 
number,  and  e-nudl  address  (if  any)  of 
the  agency  mail  manager.  In  addition, 
you  must  report  any  data  described  in 
§  102-192.65  that  you  collect  on  an 
agency-wide  basis. 

(b)  Once  only.  30  days  after  the 
effective  date  of  this  rule,  you  must 
provide  GSA  with  a  concise  statement 
that  describes  the  performance  data  that 
you  currently  collect  at  the  agency  and 
facility  levels. 

§  102-192.80    How  often  must  we  report  to 
GSA  about  our  mail  operations? 

If  you  meet  the  requirement  in  §  102- 
192.70.  you  must  report  to  GSA 
annually.  The  name  of  the  agency  mail 
manager  must  be  reported  whenever  it 
changes.  Note  that  GSA  maintains  an 
updated  list  of  Federal  agency  mail 
managers  at:  http://poIicyworks.gov/org/ 
main/mt/homepage/mail/april/ 
federal_agencyjnail_managers.htm 

§  1 02-1 92.85    When  must  we  submit 
reports  to  GSA  about  mail? 

If  you  meet  the  requirement  in  §  102- 
192.70.  the  first  annual  report  to  GSA  is 
due  on  January  15.  2002.  covering  Fiscal 
Year  2001 .  Fiscal  year  reports  will  be 
due  annually  on  January  15  thereafter. 


§102-192.90    What  format  should  we  use 
when  reporting  mail  data  to  GSA? 

GSA  will  provide  the  format  and 
reporting  process  for  submitting  data 
and  mail  management  plans.  These  will 
be  developed  in  collaboration  with  the 
Interagency  Mail  Policy  Coimcil.  See 
§  §  102-192.130  through  102-192.140 
for  additional  information  on  mail 
management  plans. 

§  1 02-1 92.95    To  whom  must  we  submit 
our  reports  about  mail? 

If  you  meet  the  requirement  in  §  102- 
192.70.  submit  your  mail  reports  to: 

(a)  General  Services  Administration. 
Office  of  Govemmentwide  Policy,  Mail 
Communications  Policy  Division 
(MTM),  Washington.  DC  20405;  and 

(b)  Your  agency's  Chief  Financial 
Officer,  your  agency's  Chief 
Administrative  Officer,  your  agency's 
Chief  Information  Officer,  or  their 
designees. 

§  102-192.100    Why  does  GSA  require 
these  reports  about  mail? 

GSA  requires  these  reports  about  mail 
to: 

(a)  Ensure  that  Federal  agencies  have 
performance  measures  and  goals  for 
their  mail  communications  programs; 
and 

(b)  Give  GSA  data  to  track 
Govemmentwide  trends  in  mail 
communications  so  that  it  can  fulfill  its 
responsibilities  imder  the  Federal 
Records  Act. 

Sut>part  D— Agency  Mail  Manager 
Responsibilities 

§102-192.105    Which  Federal  agencies 
must  designate  an  agency  mail  manager? 

Every  Federal  agency  whose  total 
annual  payments  to  all  service  providers 
exceed  $1,000,000  must  designate  an 
agency  mail  manager. 

§  102-192.1 10    What  is  the  appropriate 
managerial  level  for  an  agency  mail 
manager? 

The  agency  mail  manager  should  be  at 
a  managerial  level  that  enables  him  or 
her  to  fulfill  the  requirements  of  this 
part;  i.e.,  to: 

(a)  Prepare  and  submit  agency-wide 
reports  to  GSA; 

(b)  Ensiu-e  that  the  £igency  has  an 
effective  internal  system  for  tracking 
postage  costs;  and 

(c)  Develop  and  implement 
agencywide  policies,  procedures, 
performance  data  collection,  and 
agencywide  mail  management  plans. 

§102-192.115    What  are  my  general 
responsibilities  as  an  agency  mail 
manager? 

As  an  agency  mail  manager,  you 
should: 


(a)  Establish  written  policies  and 
procediu^s  to  provide  timely  and  cost 
effective  dispatch  and  delivery  of  mail; 

(b)  Ensure  agency-wide  awareness 
and  compliance  with  standards  and 
operational  procedures  established  by 
all  service  providers  used  by  the  agency; 

(c)  Monitor  the  agency's  mailings  and 
other  mail  management  activities, 
especially  expedited  mail,  mass 
mailings,  mailing  lists,  and  couriers, 
and  seek  opportunities  to  implement 
cost-effective  improvements  and/or  to 
enhance  performance  of  the  agency's 
mission; 

(d)  Develop  and  direct  agency 
programs  and  plans  for  proper  and  cost- 
effective  use  of  transportation, 
equipment,  and  supplies  used  for  mail; 

(e)  Develop  and  implement  the 
agency's  annual  mail  management  plan; 

(f)  Ensure  that  facility  mail  managers 
receive  the  training  they  need  to 
perform  their  assigned  duties. 

(g)  Develop  and  provide  the  reports 
required  by  this  part  to  GSA;  and 

(h)  Establish  written  policies  and 
procedures  to  minimize  personal  mail 
in  incoming,  outgoing,  and  internal 
agency  mail. 

Note  to  §  102-192.115(h):  An  agency  may 
decide  to  accept  and  process  personal  mail 
for  personnel  living  on  a  Federal  facility, 
personnel  stationed  outside  the  United 
States,  or  personnel  in  other  situations  who 
would  otherwise  suffer  hardship. 

§  102-192.120    What  are  my  financial 
responsit>ilities  as  an  agency  mail 
manager? 

As  an  agency  mail  manager  you 
should: 

(a)  Establish  and  maintain  a  system 
that  tracks  the  financial  and  other 
performance  data  discussed  in  §  102- 
192.55  and  §  102-192.60; 

(b)  Work  with  agency  executives  to 
ensure  that,  to  the  maximum  practical 
extent,  the  person  who  makes  the 
decision  to  mail  any  significant  number 
of  pieces  of  mail  is  the  same  person  who 
controls  the  funds  for  postage; 

(c)  Work  with  agency  accounting 
personnel  to  ensure  that  financial 
systems  show  allocations  and  expenses 
for  postage  and  all  other  mail  costs 
separately  fi-om  all  other  administrative 
expenses;  and 

(d)  Ensure  that  bills  from  all  service 
providers  are  reconciled  and  paid  on  a 
timely  basis. 

§  102-192.125    Must  we  have  an  annual 
agency-wide  mail  management  plan? 

Yes.  you  must  develop  and 
implement  an  annual  agency-wide  mail 
management  plan  if  your  total  annual 
payments  to  all  service  providers  exceed 
$1,000,000. 


§  102-192.130  What  should  we  include  in 
our  annual  agency-wide  mail  management 
plan  for  mail? 

Your  agency-wide  mail  management 
plan  should  address: 

(a)  The  ways  in  which  mail 
management  supports  accomplishment 
of  your  agency's  mission; 

(b)  Identifying  the  facilities  within 
your  agency  that  generate  large  volumes 
of  mail; 

(c)  Identifying  opportunities  for 
reducing  costs  and/or  enhancing  your 
agency's  ability  to  perform  its  mission 
through  better  mail  management; 

(d)  Choosing  the  lowest  cost  and/or 
best  value  service  provider(s)  for 
outgoing  mail,  while  ensuring  that  the 
Private  Express  Statutes  and  all  USPS 
regulations  are  followed; 

(e)  Maximizing  worksharing; 

(f)  Maximizing  automated  mail 
conununications  procedures,  including 
automated  addressing,  mail  list 
management,  electronic  mail,  and  use  of 
the  Internet; 

(g)  Maximizing  centralized  mail 
processing,  consolidation,  and 
commingling  to  obtain  postage 
discoimts; 

(h)  Developing  and  maintaining 
procedvues  and  instructions  for  the  cost- 
effective  use  of  expedited  mail,  mass 
mailings,  couriers,  and  mail  piece 
design; 

(i)  Ensuring  that,  to  the  maximimi 
practical  extent,  the  person  who  makes 
the  decision  to  mail  any  significant 
number  of  pieces  of  mail  is  the  same 
person  who  controls  the  funds  for 
postage; 

(j)  Ensuring  that  financial  systems 
show  allocations  and  expenses  for 
postage  and  all  other  mail  costs 
separately  from  all  other  administrative 
expenses; 

(k)  Ensuring  that  your  agency's  mail 
centers  are  secure;  and 

(1)  Developing  and  maintaining 
performance  data  systems  and  specific 
performance  goals,  and  relating  mail 
management  goals  to  your  agency's 
mission-related  goals. 

§  1 02-1 92.1 35    What  less  costly 
alternatives  to  expedited  mail  and  couriers 
should  our  agency-wide  mail  management 
plan  address? 

Your  plan  should  address  the 
following  alternatives  to  expedited  mail 
and  coimers: 

(a)  First  Class  and  Priority  Mail  fi-om 
the  USPS; 

(b)  Package  delivery  services  ftt)m 
other  service  providers;  and 

(c)  Electronic  transmission  via  e-mail, 
facsimile  transmission,  electronic 
commerce,  the  Internet,  etc. 


§102-192.140    What  security  Issues 
should  our  agency-wide  mail  management 
plan  address? 

Your  plan  should: 

(a)  Address  how  your  facilities  will 
meet  the  standards  established  by  the 
Interagency  Seciuity  Committee  that 
was  established  in  accordance  with 
Executive  Order  12977,  dated  October 
19,  1995  (3  CFR  part  413); 

(b)  Address  training  facility  mail 
managers  in  security  procedures,  how 
all  incoming  mail  will  be  handled 
regardless  of  carrier,  and  which  mail 
facilities  should  x-ray  all  incoming  mail; 
and 

(c)  Ensure  that  facility  mail  managers 
participate  in  their  building  security 
committees,  wherever  such  conunittees 
exist. 

Sut)part  E— Facility  Mall  Manager 
Responsibilities 

§102-192.145    What  are  my  general 
responsibilities  as  a  facility  mail  manager? 

As  a  Federal  facility  mail  manager 
you  should: 

(a)  Implement  policies  and 
procediues  developed  by  the  agency 
mail  manager,  including  cost  control 
procedures; 

(b)  Work  to  improve,  streamline,  and 
reduce  the  cost  of  mail  practices  and 
procedures  by  continually  reviewing 
work  processes  throughout  the  facility 
and  seeking  opportunities  for  cost- 
effective  change; 

(c)  Work  closely  with  all  facility 
persormel,  especially  those  involved  in 
developing  large  mailings,  to  minimize 
postage  and  associated  printing 
expenses  through  improved  mail  piece 
design,  mail  list  management,  electronic 
transmission  of  data  in  lieu  of  mail,  and 
other  appropriate  measvues; 

(d)  Work  with  local  managers  to 
ensure  that,  to  the  maximum  practical 
extent,  the  person  who  makes  the 
decision  to  mail  any  significant  niunber 
of  pieces  of  mail  is  the  same  person  who 
controls  the  funds  for  postage; 

(e)  Ensure  that  expedited  mail  and 
couriers  are  used  only  when  authorized 
by  the  Private  Express  Statutes  (39 
U.S.C.  601-606)  and  when  necessary 
and  cost-effective; 

(f)  Provide  centralized  control  of  all 
mail  processing  activities  at  the  facility, 
including  all  regularly  scheduled,  small 
package,  and  expedited  service 
providers,  couriers,  equipment  and 
personnel; 

(g)  Review  unauthorized  use,  loss,  or 
theft  of  postage,  including  any 
unauthorized  use  of  penalty  or 
commercial  mail  stamps,  meter 
impressions  or  other  postage  indicia, 
and  immediately  report  such  incidents 


to  the  agency  Inspector  General,  internal 
security  office,  or  other  appropriate 
authority; 

(h)  Provide  training  opportunities  for 
all  levels  of  agency  personnel  at  the 
facility  on  cost-effective  mailing 
practices  for  incoming,  outgoing,  and 
internal  mail;  and 

(i)  Ensure  that  outgoing  mail  meets  all 
the  standards  established  by  your 
service  provider(s)  for  wei^t,  size, 
hazardous  materials  content,  etc. 

§  1 02-1 92.1 50    Must  I  have  a  fscility  mail 
security  plan? 

If  your  facility's  total  annual 
payments  to  all  service  providers  exceed 
$250,000.  you  must  develop  and 
implement  a  facility  mail  security  plan, 
and  it  should  be  updated  whenever 
circumstances  warrant. 

§  1 02-1 92.1 55    What  should  I  include  in  the 
facility  mail  security  plan? 
Your  facility  security  plan  should: 

(a)  Address  how  yovu  facility  will 
meet  the  standards  established  by  the 
Interagency  Security  Committee  that 
was  established  in  accordance  with 
Executive  Order  12977.  dated  October 
19.  1995  (3  CFR  part  413);  and 

(b)  Discuss,  at  a  minimiun: 

(1)  Policies  and  procedures  for  safe 
and  seciu-e  facility  operations  consistent 
with  your  agency's  core  mission  and 
agency  mail  security  plan; 

(2)  Security  training  for  facility 
personnel; 

(3)  Safe  transportation  of  mail;  and 

(4)  X-raying  of  mail  where 
appropriate. 

§  102-192.160    What  should  I  include  when 
contracting  out  all  or  part  of  the  mail 
function? 

Any  contract  for  a  mail  function 
should  require  compliance  with: 

(a)  This  part; 

(b)  The  Private  Express  Statutes  (39 
U.S.C.  601-606);  and 

(c)  All  agency  policies,  procedures, 
and  plans,  including  the  agencywide 
mail  management  plan. 

Subpart  F— GSA  Responsibilities  and 
Services 

§102-192.165    What  are  GSA's 
responsibilitiM  in  mall  management? 

Under  the  Federal  Records 
Management  Amendments  of  1976,  as 
amended  (44  U.S.C  2904).  GSA  is 
required  to  provide  guidance  and 
assistance  to  Federal  agencies  to  ensure 
economical  and  effective  records 
management  by  such  agencies  (mail  is 
one  type  of  record,  according  to  the 
Act).  In  carrying  out  its  responsibilities 
imder  the  Act,  GSA  is  reouired  to: 

(a)  Promulgate  standards,  procedures, 
and  guidelines; 
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(b)  Conduct  research  to  improve 
practices  and  programs; 

(c)  Collect  and  disseminate 
information  on  training  programs, 
technological  developments,  etc.; 

(d)  Establish  an  interagency 
committee  (i.e.,  the  Interagency  Mail 
Policy  CouncU)  to  provide  an  exchange 
of  information  among  Federal  agencies; 

(e)  Conduct  studies,  inspections,  or 
surveys;  and 

(fl  Promote  economy  and  efficiency  in 
the  selection  and  utilization  of  space, 
staff,  equipment,  and  supplies. 

S  102-192.170    What  types  of  support  does 
GSA  offer  to  Federal  agency  mail 
management  programs? 

GSA  will  support  Federal  agency  mail 
management  programs  by: 

(a)  Assisting  development  of  agency 
policy  and  guidance  in  mail 
management  and  mail  operations; 

(b)  Identifying  better  business 
practices  and  sharing  them  with  Federal 
agencies; 

(c)  Developing  and  providing  access 
to  a  Govemmentwide  management 
information  system  for  mail; 

(d)  Helping  agencies  develop 
performance  measures  and  management 
information  systems  for  mail; 

(e)  Maintaining  a  cturent  list  of 
Agency  Mail  Managers;  and 

(f)  Maintaining  liaisons  with  the 
USPS  and  other  service  providers  at  the 
national  level. 

§102-192.175    Wftat  types  of  sunxMt  does 
GSA  offer  to  Federal  mail  managers? 

The  GSA  Office  of  Govemmentwide 
Policy  maintains  a  website  for  mail 
communications  policy.  You  may  also 
contact  GSA  at:  General  Services 
Administration,  Office  of 
Govemmentwide  Policy,  Mail 
Communications  Policy  Division 
(MTM),  Washington  DC  20405;  or  at:  (e- 
mail  address  to  be  inserted  later). 

Dated:  May  9,  2001. 

G.  Martin  Wagner, 

Associate  Administrator  for  Govemmentwide 
Policy. 

|FR  Doc.  01-13282  Filed  5-25-01;  8:45  am] 
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ACTION:  Notice  of  review. 


DEPARTMENT  OF  THE  IffTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  15 
RIN  1018-AG64 

Wild  Bird  Conservation  Act;  Review  of 
Approved  List  of  Captive-I>fed  Species 

agency:  Fish  and  Wildlife  Service, 
Interior. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
review  of  all  approved  captive-bred 
species  listed  in  the  Approved  List  of 
Captive-bred  Species  as  provided  for  in 
the  Wild  Bird  Conservation  Act  (WBCA) 
of  1992.  The  WBCA  requires  periodic 
review  of  the  list.  The  purpose  of  the 
review  is  to  ensure  that  the  list 
accurately  reflects  the  most  ciurent 
status  information  for  each  listed 
species.  We  request  comments  that  will 
provide  us  with  the  most  current 
scientific  and  trade  information 
available  on  these  listed  species  as  well 
as  similar  information  on  species  that 
may  warrant  consideration  for  inclusion 
in  the  list.  If  inclusion  of  a  species  in 
the  list  is  not  consistent  with  the  best 
scientific  and  trade  information 
available  at  the  conclusion  of  this 
review,  we  will  change  the  list 
accordingly. 

DATES:  Your  comments  on  this  notice  of 
review  must  be  received  by  July  30, 
2001  to  receive  consideration  by  us. 
ADDRESSES:  Submit  comments, 
information,  and  questions  to  the  Chief, 
Division  of  Scientific  Authority;  Mail 
Stop:  Room  750,  Arlington  Square;  U.S. 
Fish  and  Wildlife  Service;  Washington, 
DC  20240  (Fax  number:  703-358-2276; 
E-mail  address:  fw9ia_dsa@fws.gov ). 
Address  express  and  messenger- 
delivered  mail  to  the  Division  of 
Scientific  Authority;  4401  North  Fairfax 
Drive,  Room  750;  Arlington,  Virginia 
22203.  Comments  and  materials 
received  will  be  available  for  public 
inspection  by  appointment,  bom  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
Arlington,  Virginia,  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Kreger,  Biologist,  Division  of 
Scientific  Authority  (See  ADDRESSES 
section)  (phone:  703-358-1708,  fax: 
703-358-2276,  E-mail: 
fw9ia_dsa@fws.gov). 

SUPPLEMENTARY  INFORMATION! 

Background 

The  Wild  Bird  Conservation  Act 
(WBCA)  was  enacted  on  October  23, 
1992  to  promote  the  conservation  of 
exotic  birds  listed  in  the  appendices  of 
the  Convention  on  Intemational  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES)  by  ensuring  that  all 
imports  of  exotic  bird  species  into  the 
United  States  are  biologically 
sustainable  and  not  detrimental  to  the 
species;  ensuring  that  imported  birds 
are  not  subject  to  inhumane  treatment 
during  capture  and  transport;  and 
assisting  wild  bird  conservation  and 


management  programs  in  countries  of 
origin. 

What  Is  the  Approved  List  of  Captive- 
Bred  Species? 

The  Approved  List  of  Captive-bred 
Species  under  the  WBCA  is  a  list  of  bird 
species  that  are  included  in  the 
appendices  of  the  Convention  on 
Intemational  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES),  and  which  exist  in 
intemational  trade  only  as  captive-bred 
specimens.  The  listing  criteria  are 
described  in  50  CFR  15.31-15.32  and 
the  list  is  presented  in  50  CFR  15.33.  A 
WBCA  permit  is  not  required  if  an 
exotic  bird  species  is  listed  in  the 
Approved  List  of  Captive-bred  Species. 
We  periodically  review  and  update  the 
list.  To  be  included  in  the  list,  a  species 
must  meet  the  following  criteria: 

(a)  All  specimens  of  Uie  species 
known  to  be  in  trade  (legal  or  illegal) 
must  be  captive  bred; 

(b)  No  specimens  of  the  species  may 
be  removed  from  the  wild  for 
commercial  purposes; 

(c)  Any  importation  of  the  species 
must  not  be  detrimental  to  the  survival 
of  the  species  in  the  wild;  and 

(d)  Adequate  enforcement  controls 
must  be  in  place  to  ensure  compliance. 

VWiere  Can  the  Approved  List  of 
Captive-Bred  Species  Be  Found? 

The  Approved  Species  List  of 
Captive-bred  Species  can  be  found  in  50 
CFR  15.33.  The  list  is  also  available  on 
the  Worid  Wide  Web  at  http:// 
intemational.fws;gov/global/ 
wbcaacbs.html.  This  list  contains  the 
names  of  species  of  captive-bred  exotic 
birds  for  which  importation  into  the 
United  States  is  not  prohibited  by  the 
WBCA. 

Why  Is  This  Review  Being  Conducted? 

The  procedural  rules  for  listing  or 
removing  species  from  the  list  can  be 
found  in  50  CFR  15.31.  The  WBCA 
requires  that  the  Secretary  of  the  Interior 
conduct  a  periodic  review  of  each  listed 
species  and,  after  public  comment, 
publish  in  the  Federal  Register  a  list  of 
species  of  exotic  birds  that  are  listed  in 
any  CITES  Appendix  and  that  are  not 
subject  to  a  prohibition  or  suspension  of 
importation  by  the  WBCA  based  on 
their  captive-bred  status.  The  last 
review  was  conducted  in  1994. 

Which  Species  Are  Included  on  the  List? 

Although  the  WBCA  also  contains 
provisions  for  an  approved  list  of  wild- 
caught  birds  harvested  under  approved 
sustainable-use  management  plans,  and 
also  allows  imports  from  qualifying 
overseas  breeding  facilities,  those  lists 


have  not  yet  been  established.  The 
Approved  List  of  Captive-bred  Species 
currently  contains  the  following  species 
that  are  subject  to  this  review,  although 
other  species  may  be  added  if 
information  is  received  to  show  that 
they  qualify: 
Order  Falconiiformes: 

Buteo  buteo — Eiu-opean  buzzard 
Order  Columbiformes: 

Columba  livia — Rock  dove 
Order  Psittaciformes: 
Agapomis  personata — Masked  _ 

lovebird 
Agapomis  roseicoUis — Peach-faced 

lovebird 
Aratinga  jandaya — Jendaya  coniu-e 
Barnardius  barnardi — Mallee 

ringneck  parrot 
Bolborhynchus  lineola — Lineolated 

parakeet-blue  form 
Bolborhynchus  lineola — Lineolated 

parakeet-yellow  form 
Bolborhynchus  lineola — Lineolated 

parakeet-white  form 
Cyanommphus  auriceps — Yellow- 
fronted  parakeet 
Cyanommphus  novaezelandiae — Red- 
fronted  parakeet 
Forpus  coelestis — Pacific  parrotlet- 

lutino  form 
Forpus  coelestis — Pacific  parrotlet- 

yellow  form 
Forpus  coelestis — Pacific  parrotlet- 

blue  form 
Forpus  coelestis — Pacific  parrotlet- 

cinnamon  form 
Melopsittacus  undulatus — Budgerigar 
Neophema  bourkii — Bourke's  parrot 
Neophema  chrysostoma — Blue- 
winged  parrot 
Neophema  elegans — Elegant  parrot 
Neophema  pulchella*— Turquoise 

parrot 
Neophema  splendida* — Scarlet- 
chested  parrot 
Nymphicus  hollandicus — Cockatiel 
Platycercus  adelaide — Adelaide 

rosella 
Platycercus  adscitus — ^Pale-headed 

rosella 
Platycercus  elegans — Crimson  rosella 
Platycercus  eximius — Eastern  rosella 
Platycercus  icterotis — Western 

(Stanley)  rosella 
Platycercus  venustus — Northern 

rosella 
Polytelis  alexandrae — Princess  parrot 
Poiytelis  anthopeplus — Regent  parrot 
Polytelis  swainsonii — Superb  parrot 
Psephotus  chrysopterygius* — Golden- 
shouldered  parakeet 
Psephotus  haematonotus — Red- 

rumped  parakeet 
Psephotus  varius — Mulga  parakeet 
Psittacula  eupatha — Alexandrine 

parakeet-blue  form 
Psittacula  eupatria — Alexandrine 


parakeet-lutino  form  ~ 

Psittacula  krameri  manillensis — 

Indian  ringneck  parakeet 
Purpureicephalus  spurius — Red- 
capped  parrot 
Trichoglossus  chlorolepidotus — 
Scaly-breasted  lorikeet 
Order  Passeriformes: 
Aegintha  temporalis — Red-browed 

finch 

Aidemosyne  modesta — Cherry  finch 
Chloebia  gouldiae — Gouldian  finch 
Emblema  guttata — Diamond  sparrow 
Emblema  picta — Painted  finch 
Lonchura  castaneothorax — Chestnut- 
breasted  finch 
Lonchura  domestica — Society 

(Bengalese)  finch 
Lonchura  pectoralis — Pictorella  finch 
Neochmia  ruficauda — Star  finch 
Poephila  acuticauda — Long-tailed 

grassfinch 
Poephila  bichenovii — Double-barred 

finch 
Poephila  cincta — Parson  finch 
Poephila  guttata — Zebra  finch 
Poephila  personata — Masked  finch 
Serinus  canaria — Common  canary 
Note:  Species  with  an  asterisk  (*)  are 
protected  by  the  Endangered  Species  Act  and 
require  a  permit  under  that  law  for 
importation.  The  golden-shouldered  parakeet 
is  also  listed  in  CITES  Appendix  I  and  is 
subject  to  the  provisions  of  CITES,  including 
a  determination  of  whether  import  is  for 
primarily  commercial  purposes. 

Forty-eight  species  are  ciurently 
included  in  the  list.  Most  species  are 
Psittaciformes,  which  includes  parrots, 
macaws,  budgerigars,  parakeets, 
lovebirds,  cockatoos,  and  similar 
species.  Of  those,  color  mutations,  such 
as  the  blue  form  of  the  Pacific  parroUet, 
are  included  since  it  is  likely  that  these 
are  captive-bred  birds  and  would  not 
have  been  removed  from  the  wild.  The 
list  was  established  on  January  24, 1996 
(61  FR  2093)  and  has  not  been  amended 
since  then.  Since  the  list  was 
established,  however,  certain  factors 
(e.g.,  changes  in  national  legislation  in 
range  coimtries)  may  have  altered 
patterns  in  the  exotic  bird  trade,  and 
captive  breeding  of  some  species  may 
have  improved  or  declined.  We  have 
received  comments  from  aviculturists 
requesting  that  some  captive-bred 
species,  including  additional  color 
mutations,  be  added  to  the  list,  - 
especially  if  the  range  country  now 
strictly  prohibits  exportation  of  the 
species.  We  intend  to  examine  these 
comments  and  any  additional 
information  in  response  to  this  Notice  to 
determine  the  current  status  of  species 
listed,  to  determine  whether  they 
should  remain  on  the  list,  and  to 
determine  whether  additional  species 
should  also  be  included  in  the  list. 


How  Will  We  Determine  Whether  a 
Species  Should  Be  on  the  Approved 
Ust? 

We  will  consider  the  comments 
received  in  response  to  this  Notice,  as 
well  as  other  relevant  information  given 
to  us  on  captive  breeding  and  trade  in 
exotic  birds.  We  will  then  evaluate  the 
species  against  the  criteria  listed  above. 
A  species  will  be  added  to  the  list  if  it 
meets  all  of  the  criteria. 

What  Could  Happen  as  a  Result  of  This 
Review? 

If  anyone  provides  us  with  substantial 
new  information  for  one  or  more  species 
in  the  table  above,  or  if  we  find,  as  part 
of  oiu-  review,  any  other  credible  new 
information  on  these  species,  we  could 
either  remove  or  add  a  species  to  the 
list. 

What  Will  Happen  if  no  New 
Information  Is  Submitted  on  any  of  the 
Listed  Species? 

No  changes  will  be  made  to  the  list  as 
a  result  of  this  review  luiless  substantial 
information  is  received.  However,  we 
will  initiate  periodic  reviews  in  the 
futiue,  as  resources  allow  and  when 
new  information  suggests  that  a  review 
may  be  warranted. 

Request  for  Information 

We  request  conunents  on  this  Notice 
of  Review  fi^m  any  foreign  government 
or  agency,  the  public,  othes- Federal, 
State,  and  local  governmental  agencies, 
the  scientific  community,  industry,  or 
any  other  interested  party.  The 
comments  should  provide  as  much 
scientific  and  trade  information  as 
possible  (literatvue  citations,  etc.). 
Submissions  with  detailed  information 
are  much  more  helpful  than  those  that 
merely  advocate  or  state  a  position,  but 
that  contain  no  biological  or  trade 
information  that  would  contribute  to 
determining  whether  species  should  be 
included  in  the  list.  In  particular,  we  are 
seeking  information  that  indicates  a 
need  for  a  change  in  the  status  of  any 
of  the  listed  or  unlisted  species  based 
on: 

1.  Status  of  captive  breeding; 

2.  Whether  there  is  legal  trade  from 
the  wild; 

3.  Whether  there  is  illegal  trade  bom 
the  wild  and  how  much. 

We  are  also  seeking  taxonomic  and 
nomenclatiu^  changes  as  well  as  of 
occurrences  of  any  new  color  mutations 
of  the  taxa  as  well  as  suggestions  for 
appropriate  common  names. 

If  possible,  this  information  should  be 
supported  by  documentation  such  as 
maps,  breeding  records,  bibliographic 
references,  or  copies  of  any  pertinent 
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publications,  reports,  or  letters  by 
knowledgeable  sources. 

What  if  We  Receive  Extensive 
Substantive  Information  on  a  Large 
Number  of  Species? 

We  will  evaluate  information  received 
and  information  in  our  files  and 
determine:  (1)  whether  or  not  any 
cunently  listed  species  should  be  re- 
evaluated; and  (2)  whether  or  not  the 
listing  of  any  currently  unlisted  species 
should  be  considered.  Due  to  limited 
resources  available  for  this  effort,  our 
highest  priority  will  be  for  those  species 
whose  conservation  status  in  the  wild 
would  most  benefit  from  a  change  in 
their  listing  status  under  the  WBCA. 

Autfaority:  This  document  is  published 
under  the  authority  of  the  Wild  Bird 
Conservation  Act  (16  U.S.C.  4901-4916  et 
seq.]. 

Dated:  May  15,  2001. 
Marshall  P.  lones,  Jr., 
Acting  Director. 
[FR  Doc.  01-13348  Filed  5-25-01;  8:45  am! 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[ID.  051601 B] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Application  for  an 
Exempted  Fishing  Permit 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Notice  of  receipt  of  an 
application  for  an  exempted  fishing 
permit  (EFP);  request  for  comments. 

SUMMARY:  NMFS  aimoimces  receipt  of 
an  application  for  an  EFP  bom  the 
Washington  State  Department  of  Fish 
and  Wildlife  (WSDFW).  If  awarded,  the 
EFP  would  allow  vessels  with  valid 


Washington  State  delivery  permits  to 
land  certain  federally  managed 
groundfish  species  in  excess  of 
cumulative  trip  limits  and  sell  them  for 
profit,  providing  the  vessel  carries  a 
State-  sponsored  observer.  State 
observers  would  collect  total  catch  and 
effort  data,  and  retain  specimens  that 
are  otherwise  not  available  shoreside. 
This  EFP  proposal  is  intended  to 
promote  the  objectives  of  the  Pacific 
Coast  Groiindfish  Fishery  Management 
Plan  (FMP)  by  providing  data  on  total 
catch  and  incidental  catch  rates. 
DATES:  Comments  must  be  received  by 
June  28,  2001. 

ADDRESSES:  Copies  of  the  EFP 
application  are  available  bom  Becky 
Renko.  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattle, 
WA  98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Renko,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  the  FMP  and 
implementing  regulations  at  50  CFR 
600.745  and  50  CFR  660.350. 

On  April  5,  2001,  NMFS  received  an 
EFP  application  from  the  WSDFW.  The 
purpose  of  this  exempted  fishing 
activity  would  be  to  measure  bycatch 
rates  for  canary  rockfish  and  other 
rockfish  species  associated  with  fishing 
strategies  currently  used  in  the  northern 
arrowtooth  floimder  fishery  off 
Washington  State. 

Fishing  for  arrowtooth  flounder, 
which  is  an  abundant  and  commercially 
important  species  off  Washington  State, 
is  constrained  by  efforts  to  rebuild 
canary  rockfish,  an  overfished  species. 
Fishers  who  have  historically  targeted 
arrowtooth  flounder  believe  that  the 
fishery  can  be  prosecuted  with  a  much 
lower  rockfish  bycatch  rate  than  is 
currently  assumed. 

ff  issued,  this  EFP  would  allow 
certain  vessels  with  valid  Washington 
State  delivery  permits  to  retain  and  sell 
groundfish  species  in  excess  of 
cimiulative  trip  limits,  and  would 
provide  for  a  State-run  observer  program 
where  observers  collect  and  retain 
specimens  of  otherwise  prohibited  fish 
caught  by  the  vessel.  Observers  would 


also  collect  much-needed  data  bom 
which  incidental  catch  rates  and  total 
catch  of  various  species  and  species 
groups  could  be  estimated.  Without  an 
EFP,  groundfish  regulations  at  50  CFR 
660.306(f)  restrict  vessels  from  landing 
groundfish  species  or  species  groups  in 
excess  of  trip  limits. 

Data  collected  during  this  project  is 
expected  to  have  a  broad  significance  to 
the  management  of  the  groundfish 
fishery  by  providing  much  needed 
information  on:  (1)  Total  catch  in  the 
northern  flatfish  fishery;  (2)  catch  rates 
of  incidentally  caught  species,  including 
canary  rockfish  by  fishing  location;  and 
(3)  age  structure  data  that  is  otherwise 
not  available  from  landed  catch.  To  the 
extent  possible,  data  provided  by  the 
State  observers  will  be  compatible  with 
that  data  collected  by  the  NMFS 
coastwide  observer  program.  If  the  EFP 
is  issued,  approximately  seven  vessels 
are  expected  to  fish  under  the  EFP  from 
July  to  September  2001.  All  groundfish 
caught  under  this  EFP  would  be 
counted  against  the  optimum  yields 
(OYs)  for  those  species  and  will  not 
result  in  total  harvest  above  expected 
levels.  NMFS  will  include  special 
provisions  should  they  be  necessary  to 
ensure  that  the  canary  rockfish  OY  is 
not  exceeded. 

In  accordance  with  Pacific  Coast 
groundfish  regulations,  NMFS  has 
determined  that  the  proposal  warrants 
further  consideration  and  has  initiated 
consultation  with  the  Pacific  Fishery 
Management  Council  (Council).  The 
Council  will  consider  the  EFP 
application  during  its  Jime  11-15,  2001, 
meeting,  which  will  be  held  at  the  Park 
Plaza  Hotel,  in  Burlingame,  CA.  The 
applicants  have  been  invited  to  appear 
in  support  of  their  application.  A  copy 
of  the  application  is  available  for  review 
bom  NMFS  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  22,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13434  Filed  5-25-01;  8:45  am] 

BILLING  COOE  3S10-22-S 


Notices 


Federal  Register 
Vol.  66,  No.  103 
Tuesday,  May  29.  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
siaction. 


AGENCY  FOR  iNTERNATIONAL 
DEVELOPIMENT 

Notice  of  Public  infonnation  Coliection 
Requirement  Submitted  to  OIMB  for 
Review 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collection  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Conunents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington  DC  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0552. 

Form  Number:  N/A. 

Title:  Financial  Status  Report. 

Type  of  Submission:  Renewal  of 
t  iformation  Collection. 
I    Purpose:  USAID  wants  to  continue  to 
require  expanded  financial  reporting 
from  recipients  of  grant  and  cooperative 
agreements  (CA)  with  places  of 
performance  covering  multiple 
countries.  Recipients  would  be  required 
to  provide  financial  reports  with 
expenditure  data  by  country.  For 
assistance  programs  which  cover 
programs  in  more  than  one  country, 
USAID  requires  recipients  to  specify  in 
the  "remarks"  section  of  SF-269  and 
SF-269A,  or  other  applicable  approved 
financial  report  form,  by  country,  the 
amount  of  the  total  Federal  share  which 
was  expended  for  each  country.  USAID 
has  sought  a  class  deviation  to  the 
statute  from  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  22  CFR  226.4.  The  information  is 
being  collected  so  that  USAID  may 
report  to  Congress,  OMB,  and  other 
requestors  per  the  requirements  of  the 


Government  Performance  and  Results 
Act  and  the  government  Management 
Reporting  Act.  Also,  the  reporting 
requirements  are  necessary  to  ensure 
that  USAID  funds  are  expended  in 
accordance  with  statutory  requirements 
and  USAID  policies.  USAID  is  seeking 
this  waiver  for  a  period  of  three  years. 

Annual  Reporting  Burden 

Respondents:  118. 

Total  annual  responses:  472. 

Total  annual  hours  requested:  800 
hours. 

Dated:  May  17,  2001. 
Joanne  Paskar, 

Chief,  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

(FR  Doc.  01-13323  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 

[Docket  No.  01-015N] 

Science  Based  Reinspectlon  of 
imported  Meat  and  Pouitry  Producte 

agency:  Food  Safety  and  hispection 

Service,  USDA. 

ACnON:  Notice  of  public  meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  annoimcing 
a  public  meeting  on  June  8,  2001,  to 
describe  the  Agency's  plans  for  the 
modernization  of  port-of-entry 
reinspectlon  of  meat  and  poultry  food 
products,  including  changes  being  made 
to  the  Automated  Import  Infonnation 
System  (ADS). 

DATES:  The  public  meeting  will  be  held 
on  June  8,  2001,  from  8:30  a.m.  to  12:30 
p.m.  Preregistration  is  not  necessary. 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Columbia  Room,  Holiday 
hm  Capitol,  550  C  Street  SW., 
Washington,  DC  20024,  telephone  (202) 
479-4000.  Transcripts  of  the  meeting 
will  be  available  in  the  FSIS  Docket 
Office,  Room  102-Aimex,  300  12th 
Street,  SW.,  Washington,  DC  20250- 
3700.  In  addition  to  publishing  this 
Federal  Register  notice,  before  the 
meeting,  FSIS  will  alert  consumers, 
industry  groups,  and  foreign 
governments  of  the  meeting  through  its 
FSIS  Home  Page  at  http:// 


www.fsis.usda.gov,  and  the  Constituent 
Updates  and  Alerts. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Stuck,  Acting  Director, 
International  Policy  Staff,  Office  of 
Policy,  Program  Development,  and 
Evaluation,  telephone  (202)  720-6400, 
or  by  FAX  (202)  720-7990.  Individuals 
wishing  to  present  a  prepared  statement 
will  be  given  an  opportimity  to  speak  at 
the  end  of  the  meeting.  Oral  statements 
will  be  limited  to  5  minutes,  with  an 
opportimity  to  submit  a  longer  written 
statement  for  the  record.  Any  individual 
wishing  to  make  a  statement  shoiUd 
contact  Ms.  Anita  Manka  no  later  than 
noon  on  Jxme  7,  2001,  at  (202)  720- 
6400.  In  addition,  there  will  be  time 
allowed  at  the  end  of  the  meeting  for 
questions  and  answers.  Attendees 
requiring  sign-language  interpreters  or 
other  special  accommodation  should 
contact  Ms.  Ida  Gambrell,  by  June  1, 
2001,  at  (202)  690-6523  or  by  FAX  at 
(202) 690-6519. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  Department  of 
Agriculture,  through  the  Food  Safety 
and  Inspection  Service  (FSIS),  ensiu«s 
that  domestic  and  imported  meat  and 
poultry  products  are  safe,  wholesome, 
and  accurately  labeled.  In  2000,  the 
United  States  imported  3.72  billion 
poimds  of  meat  and  poultry  from  31 
countries. 

The  Federal  Meat  Inspection  Act  and 
the  Poultry  Products  Inspection  Act 
require  foreign  coimtries  that  export 
meat  and  poidtry  products  to  the  United 
States  to  establish  and  maintain 
inspection  systems  that  are  equivalent 
to  Ae  U.S.  inspection  system.  Countries 
must  imdergo  a  rigorous  review  process 
before  they  can  become  eligible  to 
export  meat  or  poultry  products  to  the 
United  States.  The  initial  equivalence 
determination  includes,  but  is  not 
limited  to,  an  extensive  docimient  and 
on-site  review  of  the  country's 
legislation,  its  command-and-control 
infrastructure,  inspector  training, 
inspection  procedures,  and  laboratory 
analytical  support  services.  Even  after  a 
coimtry  is  granted  eligibility,  FSIS 
periodically  audits  the  foreign  coimtry's 
inspection  program  to  ensure  that  it 
remains  equivalent  to  the  U.S.  system. 
As  a  further  check  on  the  performance 
of  the  foreign  country's  inspection 
system,  FSIS  reinspects  products  on  a 
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sample  basis  as  they  enter  the  U.S.,  after 
they  have  aheady  been  inspected  and 
passed  by  the  foreign  country's 
equivalent  inspection  system. 

About  75  FSIS  inspectors  carry  out 
reinspection  at  approximately  150 
official  import  establishments  located  at 
land  and  water  ports  on  the  perimeter 
of  the  country.  All  shipments  of 
products  are  checked  for  proper 
certification  and  general  condition,  and 
some  shipments  are  randomly  selected 
for  additional  reinspection  assignments 
as  directed  by  the  Automated  Import 
hiformation  System  (ADS).  The  AIIS, 
which  was  implemented  in  1978,  is  a 
computer  system  that  links  all  ports  of 
entry,  makes  inspection  assignments, 
and  collects  compliance  histories  for 
coimtries  and  plants.  FSIS  uses  AXIS 
information  in  verifying  and  evaluating 
the  performance  of  the  foreign  coimtry's 
inspection  system.  FSIS  import 
inspectors  enter  data  about  shipments, 
and  the  AIIS  identifies  shipments  for 
sampling  and  determines  the 
appropriate  inspection  assignment. 
Assignments  can  include  product 
examination:  determination  of  condition 
of  container;  and  microbiological, 
residue,  and  food  chemistry  laboratory 
analysis. 

The  principle  underlying  FSIS  import 
inspection  activities  is  the  systems 
approach,  which  focuses  on  a  foreign 
country's  overall  inspection  system 
rather  than  on  individual 
establishments.  The  intent  of  the  current 
revision  of  the  port-of-entry 
reinspection  program  is  tc  extend  the 
systems  approach  to  all  port-of-entry 
activities. 

For  all  countries  except  Canada,  the 
monitoring  assignments  directed  by  the 
AnS  are  based  on  the  compliance 
history  of  the  foreign  plant  for  the 
specific  product  being  imported.  Since 
1989,  FSIS  has  used  a  random  sampling 
approach  for  shipments  from  Canada. 
For  Canada,  the  ADS  randomly  selects 
shipments  from  the  coimtry,  as  a  whole, 
for  monitoring  sampling  by  FSIS.  Once 
selected,  a  shipment  is  subject  to  the 
full  range  of  reinspection  assignments 
applicable  to  the  specific  product.  By 
contrast,  the  shipments  selected  for 
reinspection  from  all  other  countries  are 
subject  to  one  or  more  reinspection 
assignments  based  on  the  compliance 
history  of  the  plant. 

FSIS  plans  to  revise  the  port  of  entry 
reinspection  program  for  imported  meat 
and  poultry  products  by  extending  to  all 
coimtries  the  systems  approach  used  to 
monitor  Canada  for  more  than  10  years. 
FSIS  plans  to  revise  the  reinspection 
system  to:  (1)  Focus  the  sampUng  of 
products  at  port  of  entry  on  monitoring 
a  country's  inspection  system  rather 
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than  individual  plants  within  the 

system;  (2)  reprogram  the  AIIS  to 
accommodate  the  new  system  and  to 
provide  better  information  for  making 
equivalency  decisions;  and  (3)  modify 
procedural  and  facility  requirements  for 
import  establishments  to  increase  the 
responsibility  of  the  industry  for  control 
of  imported  meat  and  poultry.  Some 
elements  could  require  rulemaking,  and 
FSIS  will  use  the  public  meeting  to 
explain  ciuxent  tidnking  on  the  subject. 

Re-programming  the  AIIS  is  long 
overdue  and  will  provide  an  automated 
system  better  able  to  respond  to 
inspection  changes  and  to  provide 
timely  reports  on  a  country's 
performance  to  program  managers.  FSIS 
estimates  that  the  new  system  will  be 
fully  operational  by  the  end  of  2001. 
Adoption  of  the  systems  approach  for 
port-of-entry  reinspection  of  meat  and 
poultry  from  all  countries  will  facilitate 
the  collection  of  more  statistically 
reliable  data  on  a  country's 
performance.  FSIS  currently  uses  more 
than  300  product  codes  to  designate 
product  categories  for  import 
reinspection.  Changing  the  entry  of 
shipment  data  in  the  AIIS  to  processing 
categories  already  established  by  FSIS 
in  the  HACCP  regulations  (9  CFR 
417.2(b)(iHix)),  e.g.  raw  product 
ground;  raw  product  not  ground; 
thermaUy  processed-commercially 
sterile;  product  not  heat  treated-shelf 
stable;  and  fully  cooked-not  shelf  stable, 
will  streamline  the  system  and  make  it 
more  compatible  with  HACCP  rules. 
Using  the  domestic  program's 
processing  category  system  will  simplify 
entry,  ensure  consistency  between 
domestic  and  imported  requirements, 
and  provide  a  seamless  system  that  can 
be  more  easily  used  by  all  FSIS 
inspectors. 

FSIS  will  not  change  the  standards 
used  to  judge  the  acceptability  of  meat 
and  poultry  products  re-inspected  at  the 
port  of  entry.  When  the  shipment  fails 
a  reinspection.  the  exporting 
establishment  will  continue  to  be 
subject  to  follow-up  sampling,  which  is 
in  addition  to  the  targeted  monitoring 
levels  for  the  exporting  coimtry. 

FSIS  believes  that  the  modernization 
of  the  way  it  performs  reinspection  of 
imported  meat  and  poultry  products  is 
necessary  to  fully  utilize  the  systems 
approach  and  to  strengthen  the  basis  for 
judging  the  continued  equivalence  of 
inspection  systems  maintained  by 
foreign  coimtries  exporting  meat  and 
poultry  products  to  the  U.S. 

The  Agency  invites  all  interested 
parties  to  participate  in  the  June  8,  2001 , 
public  meeting  to  gain  a  better 
understanding  of  tiie  changes  FSIS 


plans  to  make  and  to  have  the 
opportunity  to  request  clarification. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Pubfic  A^irs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  May  23,  2001. 
Thomas  J.  Billy, 
Administrator. 
[FR  Doc.  01-13387  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01-014N] 

National  Advisory  Committee  on  Meat 
and  Poultry  Inspection 

AGENCY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  National  Advisory 
Committee  on  Meat  and  Poultry 
Inspection  (NACMPI)  will  hold  a  public 
meeting  on  June  5-6,  2001,  to  review 
and  discuss  three  issues:  (1)  Emerging 
egg  and  egg  products  strategy,  (2) 
Industry's  petition  of  proposed  changes 
to  the  HACCP  final  rule— Agency 
current  thinking,  and  (3)  Federal,  State, 
and  Local  government  working 
relationships  on  food  safety  issues — 
new  directions.  The  three 


subcommittees  of  the  full  Committee 
will  abo  meet  on  June  5,  2001,  to  work 
on  issues  discussed  during  the  full 
Committee  session.  All  interested 
parties  are  welcome  to  attend  the 
meeting  and  to  submit  written 
comments  and  suggestions  concerning 
issues  the  Committee  will  review  and 
discuss. 

DATES:  The  full  Committee  will  hold  a 
public  meeting  on  Tuesday,  June  5,  and 
Wednesday,  June  6,  2001  from  8:30  a.m. 
to  5:00  p.m.  Subcommittees  will  hold 
open  meetings  on  Tuesday,  June  5, 
2001,  itom  7  p.m.  to  9  p.m. 

Note:  FSIS  was  not  able  to  pubUsh 
notlBcation  of  this  public  meeting  in  the 
Federal  Register  at  least  15  days  prior  to  the 
meeting,  as  required  by  Departmental 
Regulation  1041-001,  due  to  late  changes  to 
the  agenda. 

ADDRESSES:  All  Committee  meetings 
will  take  place  at  the  Holiday  Inn 
Capitol  at  the  Smithsonian  Hotel.  550  C 
Street.  SW..  Washington.  DC  20024; 
telephone  (202)  554-2780.  The  ftill 
committee  will  meet  in  main  ballroom 
Columbia  I  &  II  on  June  5-6,  2001.  The 
subconunittees  will  meet  in  the  Saturn, 
Venus  and  Jupiter  Rooms.  A  meeting 
agenda  is  available  on  the  FSIS  Web  Site 
at  http://vvww.fsis.  usda.gov/OPPDE/ 
nacmpi  which  is  a  sub-web  page  of  the 
FSIS  Homepage  at  http:// 
www.fsis.usda.gov.  Submit  one  original 
and  two  copies  of  written  comments  to 
FSIS  Docket  Room,  Docket  #01-014N, 
U.S.  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service,  Room 
102  Cotton  Annex,  300  12th  Street  SW., 
Washington,  DC  20250-3700. 
Comments  may  also  be  sent  by  facsimile 
(202)  205-0381.  The  comments  and  the 
official  transcript  of  the  meeting,  when 
they  become  available,  will  be  kept  in 
the  FSIS  Docket  Room  at  the  address 
provided  above.  All  comments  received 
in  response  to  this  notice  will  be 
considered  part  of  the  public  record  and 
will  be  available  for  reviewing  in  the 
FSIS  Docket  Room  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Gioglio  for  technical 
information  at  (202)  205-0256  and  for 
meeting  information  contact  Sonya  L. 
West  at  (202)  720-2561,  FAX  (202)  205- 
0157.  or  E-mail  sonya.west@usda.gov. 
Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Ms. 
West  by  May  29.  2001.  at  the  above 
numbers  or  by  e-mail.  Information  is 
also  available  on  FSIS  Web  Site  at 
http://www.fsis.  usda.gov/OPPDE/ 
nacmpi. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  January  19.  2001.  the  Secretary  of 
Agriculture  renewed  the  charter  for  the 
NACMPI.  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  of  Agriculture  pertaining  to 
the  Federal  and  State  meat  and  poultry 
inspection  programs  pursuant  to 
sections  7(c).  24.  205,  301(a)(3),  and 
301(c)  of  the  Federal  Meat  Inspection 
Act  and  sections  5(a)(3).  5(c),  8(b),  and 
11(e)  of  the  Poultry  Products  Inspection 
Act.  The  Administrator  of  FSIS  is  the 
chairperson  of  the  Conmiittee. 
Membership  of  the  Committee  is  drawn 
from  representatives  of  consumer 
groups;  producers,  processors,  and 
marketers  from  the  meat  and  poultry 
industry;  State  government  officials;  and 
academia.  The  current  members  of  the 
NACMPI  are:  Dr.  Gladys  Bayse, 
Spelman  College;  Nancy  Donley.  Safe 
Tables  Our  Priority;  Sandra  Eskin. 
American  Association  of  Retired 
Persons;  Carol  Tucker  Foreman,  Food 
Policy  Institute,  Consumer  Federation  of 
America;  Michael  Govro,  Oregon 
Department  of  Agriculture;  Martin 
Holmes,  North  American  Meat 
Processors;  Dr.  Lee  C.  Jan,  Texas 
Department  of  Health;  Alice  Johnson, 
National  Tiukey  Federation;  CoUette 
Schultz  Kaster,  Premium  Standard 
Farms;  Dr.  Daniel  E.  LaFontaine,  South 
Carolina  Meat  Poultry  Inspection 
Department;  Dr.  Irene  Leech,  Virginia 
Tech;  Charles  Link,  Rocco  Inc.;  Dr. 
Catherine  Logue,  North  Dakota  State 
University;  Michael  Mamminga,  Iowa 
Department  of  Agriculture;  Dr.  Dale 
Morse,  New  York  Office  of  Public 
Health;  Dr.  Elsa  Murano,  Texas  A&M 
University;  and  John  Neal,  Courseys 
Smoked  Meats. 

The  Committee  has  three  standing 
subcommittees  to  deliberate  on  specific 
issues  and  make  recommendations  to 
the  whole  Committee.  The  Committee 
makes  reconunendations  to  the 
Secretary  of  Agriculture. 

Members  of  the  public  will  be 
required  to  register  before  entering  the 
meeting. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice.  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 


through  the  FSIS  web  page  located  at 
http://www.f8i8.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington.  DC  on:  May  23.  2001. 
Thomas  J.  Billy, 
Administrator. 

[FR  Doc.  01-13388  Filed  5-25-01;  8:45  am] 
■UJNQ  COOe  3410-OI»-^ 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Environmental  Assessment  for  an 
Amendment  to  the  Mark  Twain 
National  Forest  Land  and  Resource 
Management  Plan:  Barry,  Bollinger, 
Boone,  Butler,  Callaway,  Carter, 
Christian,  Crawford,  Dent,  Douglas, 
Howell,  Iron,  Laclede.  Madison, 
Oregon,  Ozark,  Phelps,  Pulaski, 
Reynolds,  Ripley,  Ste.  Genevieve,  St 
Francis,  Shannon,  Stone,  Taney, 
Texas,  Washington,  Wayne  and  Wright 
Counties,  MO 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability. 


SUMMARY:  On  May  28, 1999,  Mark 
Twain  National  Forest  supervisor. 
Randy  Moore,  (Responsible  Official) 
initiated  a  proposal  to  amend  the  1986 
Mark  Twain  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  On  April  26,  2001,  the  resultant 
Environmental  Assessment  available  for 
a  30  day  public  comment  period.  Copies 
of  the  Environmental  Assessment  are 
available  upon  request.  The  current 
preferred  alternative  (Alternative  3), 
adds  standards  and  guidelines  for  Fish/ 
Aquatic  Ecosystems,  Recreation 
Management,  Heritage  Resources 
management  and  adds  Management 
Prescription  7.1.  This  notice  is  provided 
pursuant  to  National  Forest  System 
Land  and  Resource  Management 
Planning  regulations  (36  CFR  part  217, 
65  FR  67579.  November  9,  2000) 
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All  comments  received  will  be 
evaluated  and  considered  in  making  the 
final  decision. 

DATES:  Comments  must  be  received  in 
writing  by  May  29.  2001. 

ADDRESSES:  Send  requests  for 
documents  to:  Forest  Supervisor.  Mark 
Twain  National  Forest,  401  Fairgrounds 
Road.  RoUa.  MO  65401  Or  via  the  forest 
web  page  at  www.fs.fed.us/r9/ 
marktwain 

FOR  FURTHER  INFORMATION  CONTACT: 

Kristine  Swanson,  Integrated  Resoiuces 
Staff  Officer,  at  573-364-4621,  ext.  416. 
TDD  573-364-6844;  or  direct  electronic 
mail  to 

mailroom r9 marktwain@fs.fed.us 

with  the  words  "NEPA  Supervisors 
Office"  in  the  subject  line. 

Responsible  Official:  Randy  Moore, 
Forest  Supervisor,  401  Fairgrounds 
Road.  Rolla,  MO  65401. 
SUPPtfMENTARY  INFORMATION:  This 
amendment  would  add  standards  and 
guidelines  to  the  Wildlife  Habitat 
Management  section  and  Recreation  and 
Heritage  Resource  Management  sections 
of  the  Mark  Twain  Land  and  Resource 
Management  Plan.  This  new  guidance 
responds  to  new  management  guidance, 
revised  Forest  Service  policy  and 
regidatory  mandates,  the  Forest  Service 
Natural  Resource  Agenda,  and  will 
make  the  Forest  Plan  easier  to  read, 
understand,  and  implement  in  the  areas 
of  fisheries,  heritage  and  recreation 
resource  management  only. 

This  is  a  non-significant  amendment. 

Dated:  May  21,2001. 
Randy  Moore, 
Forest  Supervisor. 

(FR  Doc.  01-13375  Filed  5-25-01;  8:45  ami 
BlUJNa  COOe  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Suction  Dredging  Activities;  Sisldyou 
National  Forest,  Josephine,  Coos,  and 
Curry  County,  OR;  Del  Norte  County, 
CA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  USDA,  Forest  Service 
(UFS),  Siskiyou  Forest  National  Forest, 
will  prepare  an  Environmental  Impact 
Statement  (EIS).  The  purpose  of  the  EIS 
is  to  siunmarize  and  disclose  the 
environmental  effects  of  a  Proposed 
Action  to  approve  proposed  Plans  of 
Operation  for  suction  dredging  within 
Riparian  Reserves  on  mining  claims 


located  across  the  Siskiyou  National 
Forest. 

The  Proposed  Action  is  designed  to  be 
consistent  with  the  Siskiyou  National 
Forest  Land  and  Resource  Management 
Plan  (1989),  as  amended  by  the  Record 
of  Decision  for  the  Northwest  Forest 
Plan  (1994),  and  is  scheduled  for 
implementation  during  Calendar  Year 
2002. 

Among  several  requirements,  the  1994 
Northwest  Forest  Plan  Standard  and 
Guideline  MM-1  required  that  all 
minerals  operations  within  Riparian 
Reserves  must  have  em  approved  Plan  of 
Operation.  Additionally,  a  1999  lawsuit 
ruling  re-affirmed  that  the  Siskiyou 
National  Forest  must  implement  the 
Northwest  Forest  Plan  Standard  and 
Guideline  MM-1.  The  Siskiyou  National 
Forest  invites  you  to  submit  written 
issues  with  the  Proposed  Action.  In 
addition,  written  issues  will  be  solicited 
during  public  scoping  efforts.  The  forest 
will  also  give  notice  of  the  full 
environmental  analysis  and  decision 
making  process  so  that  interested  and 
affected  people  are  made  aware  as  to 
how  they  may  participate  and 
contribute  to  the  final  decision. 
DATES:  Issues  concerning  the  Proposed 
Action  must  be  received  by  June  29, 
2001. 

ADDRESSES:  Submit  written  issues 
regarding  the  Proposed  Action  to  Jack 
Williams,  Forest  Supervisor,  Siskiyou 
National  Forest.  333  W.  8th  Street,  P.O. 
Box  520,  Medford  Oregon  97501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Fhroposed 
Action  and  EIS  to  Roger  Mendenhall, 
Interdisciplinary  Team  Leader,  Siskiyou 
National  Forest,  200  N.E.  Greenfield, 
P.O.  Box  440,  Grants  Pass,  Oregon 
97526-0242;  phone  #  541-471-6500. 
SUPPLEMENTARY  INFORMATION:  The  Plans 
of  Operation  for  suction  dredging  would 
occiu'  within  all  of  the  major  watersheds 
of  Siskiyou  National  Forest. 

The  Forest  Service  will  consider 
submitted  issues  to  the  Proposed  Action 
in  determining  the  kinds  and  depths  of 
analysis  needed.  They  may  also  be  used 
to  develop  additional  alternatives  to  the 
Proposed  Action  that  would  respond  to 
significant  issues.  The  no-action 
alternative,  not  approving  the  Plans  of 
Operation,  will  also  be  considered. 

Public  participation  will  be  important 
at  several  times  during  the  analysis.  The 
first  time  is  diuing  scoping.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1501.7.  The  Agency  will 
be  seeking  written  issues  with  the 
Proposed  Action  from  Federal,  State, 


and  local  agencies,  affected  Indian 
tribes,  and  individuals  who  may  be 
interested  in  or  affected  by  the  Proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  by  July  2001.  The  comment 
period  for  the  Draft  EIS  will  be  45  days 
from  the  date  that  the  EPA  publishes  the 
Notice  of  Availability  in  the  Federal 
Register. 

Submissions  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered,  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  Permits  such 
confidentiality.  Person  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentially  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  request  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  he 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  Forest  Service  believes  it  is 
important  to  give  Reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewers  of  a  Draft  EIS  must  structure 
their  submissions  in  the  environmental 
review  process  so  that  they  are  specific, 
meaningful,  and  alerts  an  agency  to 
reviewer's  position  and  contentions. 
Vermont  YarUcee  Power  Corp.  v.  NRDC, 
435  U.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  EIS  stage,  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS,  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  803  F.2d.  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  409  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 


when  it  can  meaningfully  consider  and 
respond  to  them  in  the  Final  EIS. 
To  assist  the  Forest  Service  in 
identifying  and  considering  comments, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  Draft  EIS.  Comments 
may  address  the  adequacy  of  the  Draft 
EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  EIS. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

After  the  45  day  comment  period  ends 
on  the  Draft  EIS,  comment  will  be 
considered  and  analyzed  by  the  Agency 
in  preparing  the  Final  EIS.  The  Final 
EIS  is  scheduled  for  completion  by 
October  2001.  In  the  Final  EIS,  the 
Forest  Service  is  required  to  respond  to 
respond  to  the  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft 
EIS,  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  proposal. 

The  Forest  Service  Responsible 
Official  is  Jack  Williams,  Forest 
Supervisor,  of  the  Siskiyou  National 
Forest.  The  Responsible  Official  will 
consider  the  Final  EIS,  applicable  laws, 
regulations,  policies,  and  analysis  files 
in  making  a  decision.  The  Responsible 
Official  will  document  the  decision  and 
rationale  in  the  Record  of  Decision.  The 
decision  will  be  subject  to  appeal  by  the 
general  public  under  regulation  36  CFR 
215. 

Dated:  May  17,  2001. 
Jack  E.  Williams, 
Forest  Supervisor. 
(FR  Doc.  01-13374  Filed  5-25-01;  8:45  am] 

•ILUNO  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Teclinical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

1 1  The  Materials  Technical  Advisory 
Committee  will  meet  on  June  13,  2001, 
10:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  3884, 14th  Street  between 
Constitution  &  Pennsylvania  Avenues, 
NW.,  Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 


applicable  to  materials  and  related 
tedjnology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Status  report  on  proposed  revision 
to  missile  technology  controls  for 
composites  and  composite  production 
equipment:  relationship  of  cure 
temperature  and  glass  transition 
temperature  after  ciuing. 

Closed  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  niunber  of  seats  will  be 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  materials 
should  be  forwarded  prior  to  the 
meeting  to  the  address  below:  Ms.  Lee 
Ann  Carpenter.  OSIES/EA/BXA  MS: 
3876.  U.S.  Department  of  Commerce,  14 
St.  k  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Cotmsel, 
formally  determined  on  March  7,  2000, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
.    meetings  of  the  Committee  and  of  any 
Subcommittee  thereof  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
potions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020 
U.S.  Department  of  Commerce, 
Washington,  DC.  For  more  information 
or  copies  of  the  minutes  call  Ms.  Lee 
Ann  Carpenter  at  (202)  482-2583. 


Dated;  May  22.  2001. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

(FR  Doc.  01-13390  Filed  5-25-01;  8:45  am) 

BILUNG  COOE  3510-JT-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  June  12,  2001,  9  a.m..  Room 
3884,  in  the  Herbert  C.  Hoover  Building, 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
implantation  of  the  Export 
Administration  Regulations  (EAR)  and 
provides  for  continuing  review  to 
update  the  EAR  as  needed. 

Agenda 

Public  Session 

1 .  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Work  group  activity  reports  and 
discussion. 

5.  Update  on  Bureau  of  Export 
Administration  initiatives. 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  imder  Executive  Order 
12958,  dealing  with  the  U.S.  export 
control  program  and  strategic  criteria 
related  diereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter.  OSIES/EA/BXA  MS:  3876, 
14th  St.  &  Constitution  Ave.,  NW..  U.S. 
Department  of  Commerce.  Washington. 

DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel. 
formally  determined  on  February  12. 
2001.  pursuant  to  Section  10(d)  of  the 
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Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  sections 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
wUl  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  May  23.  2001. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  01-13389  Filed  5-25-01;  8:45  am) 

BIUING  CODE  351(KIT-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846I 

Braice  Rotors  From  ttie  People's 
Republic  of  China:  Preliminary  Results 
and  Partial  Rescission  of  Fiftti  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  preliminary  results 
and  partial  rescission  of  fifth  new 
shipper  review. 


summary:  The  Department  of  Commerce 
is  currently  conducting  the  fifth  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  People's 
Republic  of  China  covering  the  period 
April  1,  2000,  through  September  30, 
2000.  This  review  covers  three 
exporters.  We  have  preliminarily 
determined  that  two  exporters  have 
made  sales  at  not  less  than  normal 
value.  For  the  other  exporter,  we  have 
preliminarily  determined  that  it  failed 
to  demonstrate  its  entitlement  to  a 
separate  rate  and  thus  are  preliminarily 
rescinding  the  review  with  respect  to  it. 
If  these  preliminary  results  are  adopted 
in  our  final  results  of  this  review,  we 
will  instruct  the  Customs  Service  to 
assess  no  antidumping  duties  on  entries 
of  subject  merchandise  during  the 
period  of  review  from  the  two  exporters, 
for  which  the  importer-specific 
assessment  rates  are  zero  or  de  minimis 


(i.e.,  less  than  0.50  percent),  and  to 
assess  duties  on  all  entries  of  subject 
merchandise  made  diuing  the  period  of 
review  by  the  other  exporter  at  the 
country-wide  rate.  Furthermore,  we  will 
instruct  the  Customs  Service  to  require 
a  cash  deposit  on  all  futiue  entries  of 
the  subject  merchandise  from  that 
exporter  at  the  country-wide  rate. 

We  will  issue  the  final  results  no  later 
than  90  days  fitim  the  date  of  issuance 
of  this  notice. 

EFFECTIVE  DATE:  May  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Brian  Ledgerwood, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-1766  or 
(202)  482-3836,  respectively. 

The  Applicable  Statute  * 

Unless  otherwise  indicated,  aU 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Fart  351  (2000). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31,  2000,  the  Department 
received  timely  requests  fct)m  Beijing- 
Concord  Auto  Technology  Inc. 
("Concord"),  Qingdao  Meita 
Automotive  Industry  Co.,  Ltd. 
("Meita"),  and  Shandong  Laizhou 
Huanri  Group  General  Co.  ("Huanri 
General")  for  a  new  shipper  review  of 
this  antidumping  duty  order  in 
accordance  with  19  CFR  351^14(c).  In 
their  requests  for  a  new  shipper  review 
and  in  accordance  with  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  Concord, 
Huanri  General,  and  Meita  each 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  covered  by  the 
original  less-than-fair-value  ("LTFV") 
investigation  and  that  it  is  not  affiliated 
with  any  company  which  exported  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation  " 
("POI").  Concord,  Huanri  General,  and 
Meita  also  certified  that  their  export 
activities  are  not  controlled  by  the 
central  government  of  the  People's 
Republic  of  China  ("PRC").  Pursuant  to 
19  CFR  351.214(b)(2)(iv),  Concord, 
Huanri  General,  and  Meita  submitted 
dociunentation  establishing  the  date  on 
which  the  merchandise  was  first  entered 
for  consumption  in  the  United  States, 


the  volume  of  that  first  shipment,  and 
the  date  of  the  first  sale  to  an 
imaffiliated  customer  in  the  United 
States. 

The  Department  initiated  a  new 
shipper  review  covering  Concord, 
Huanri  General,  and  Meita  on  November 
20,  2000.  See  Brake  Rotors  from  the 
People's  Republic  of  China:  Initiation  of 
New  Shipper  Antidumping  Duty  Review, 
65  FR  70695  (November  27,  2000). 

On  November  28,  2000,  we  issued  a 
questionnaire  to  each  PRC  company 
listed  in  the  brake  rotor  initiation 
notice.  On  December  5,  2000,  the 
Department  provided  the  parties  an 
opportunity  to  submit  publicly  available 
information  for  consideration  in  these 
preliminary  results.  On  December  28, 
2000,  Concord,  Huanri  General,  and 
Meita  requested  an  extension  of  time 
until  January  19,  2001,  to  file  their 
responses  to  the  antidumping  duty 
questionnaire,  which  the  Department 
subsequendy  granted  on  December  29, 

2000.  On  January  9,  2001,  the 
petitioner '  requested  an  extension  of 
time  until  February  20,  2001,  to  submit 
publicly  available  information  for 
consideration  in  the  preliminary  results, 
which  the  Department  subsequendy 
granted  to  all  parties  on  January  16, 
2001. 

On  January  25,  2001,  the  Department 
notified  the  respondents  that  it  intended 
to  conduct  a  verification  of  their 
responses  to  the  antidumping  duty 
questionnaire  in  this  review  and 
provided  each  respondent  with  a 
sample  verification  outline  for  purposes 
of  familiarizing  each  company  with  the 
verification  process.  On  January  19, 

2001,  each  respondent  submitted  its 
questionnaire  response. 

Also  on  January  25,  2001,  the 
Department  issued  supplemental 
questionnaires  to  each  respondent.  On 
February  5,  2001,  each  respondent 
requested  an  extension  of  time  imtil 
February  23,  2001,  to  file  its  response  to 
the  supplemental  questionnaire,  which 
the  Department  subsequently  granted  on 
February  7,  2001.  On  February  23,  2001, 
each  respondent  submitted  its 
supplemental  questionnaire  response. 

On  February  20,  2001,  the 
respondents  and  the  petitioner 
submitted  publicly  available 
information.  On  February  27,  2001.  the 
respondents  and  the  petitioner  provided 
rebuttal  comments  on  the  publicly 
available  information  submitted  by  the 
other. 

On  March  2.  2001,  the  Department 
provided  a  verification  outiine  to  each 


'  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Aftermarket  Manufacturers. 
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respondent.  Also  on  March  2,  2001,  the 
petitioner  provided  comments  on  the 
respondent's  questionnaire  responses 
for  consideration  by  the  Department. 
From  March  9  through  March  28,  2001, 
the  Department  conducted  its 
verification  of  the  information 
submitted  by  each  respondent,  in 
accordance  with  19  CFR  351.307. 

On  April  24  and  27,  2001,  the 
Department  issued  its  verification 
reports.  We  provided  parties  with  an 
opportunity  to  submit  comments  on  oiu 
verification  findings  for  consideration  in 
these  preliminary  results  [see  April  25, 
2001,  Memorandum  from  Brian  C. 
Smith,  Team  Leader,  to  the  File  and 
April  27,  2001,  Memorandum  from 
Brian  E.  Ledgerwood,  Financial  Analyst, 
to  the  File).  On  May  2  and  4,  2001,  die 
parties  submitted  their  comments  on  the 
Department's  verification  findings.  On 
May  7,  2001,  the  petitioner  submitted 
rebuttal  comments. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
unfinished,  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  from  8  to  45  pounds  (3.63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  automobiles, 
all- terrain  vehicles,  vans  and 
recreational  vehicles  imder  "one  ton 
and  a  half,"  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
imdergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g.. 
General  Motors.  Ford,  Chrysler,  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
this  order  are  not  certified  by  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  this 
order  are  brake  rotors  made  of  gray  cast 
iron,  whether  finished,  semifinished,  or 
unfinished,  with  a  diameter  less  than  8 
inches  or  greater  than  16  inches  (less 
than  20.32  centimeters  or  greater  than 
40.64  centimeters)  and  a  weight  less 
than  8  poimds  or  greater  than  45  pounds 


(less  than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  currently  classifiable 
under  subheading  8708.39.5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  covers 
AprU  1,  2000,  through  September  30, 
2000. 

Verification 

As  provided  in  section  782(i)(2)  of  the 
Act,  we  verified  information  provided 
by  each  respondent.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufactiu'er's 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Oiu 
verification  results  are  outlined  in  the 
verification  report  for  each  company 
(see  April  24,  2001,  Verification  Report 
for  Huanri  General  and  Laizhou  Huanri 
Automobile  Parts  Co.,  Ltd.  ("Huanri 
Auto")  in  the  Fifth  Antidiunping  Duty 
New  Shipper  Review  ("Huanri  General 
verification  report"),  April  24,  2001, 
Verification  Report  for  Concord  and 
Yantai  Mouping  Hongli  Machinery 
Factory  ("Hongli")  in  die  Fifth 
Antidumping  Duty  New  Shipper 
Review  ("Concord  verification  report"), 
and  the  April  27,  2001,  Verification 
Report  for  Qingdao  Meita  Automotive 
Industiy  Co.,  Ltd.  in  die  Fifth 
Antidumping  Duty  New  Shipper 
Review  ("Meita  verification  report")  for 
further  discussion). 

Partial  Rescission  of  New  Shipper 
Review 

We  are  preliminarily  rescinding,  in 
part,  the  fifth  new  shipper  review  with 
respect  to  Concord  because  it  failed  to 
demonstrate  at  verification  that  it  was 
entiUed  to  a  separate  rate  (see  "Separate 
Rates"  section  below  for  further 
discussion). 

Separate  Rates 

In  proceedings  involving  non-market- 
economy  ("NME")  countries,  the 
Department  begins  with  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate 
(i.e.,  a  PRC-wide  rate). 

One  respondent,  Meita,  is  wholly 
foreign-owned.  Thus,  for  Meita,  a 
separate-rates  analysis  is  not  necessary 
to  determine  whether  it  is  independent 
from  government  control  (see  Notice  of 
Final  Determination  of  Sales  at  Less 


Than  Fair  Value:  Creatine  Monohydrate 
from  the  People's  Republic  of  China,  64 
FR  71104,  71105  (December  20, 1999). 

With  respect  to  the  petitioner's  May  4, 
2001,  contention  that  Meita  should  be 
denied  a  separate  rate  because  it  failed 
to  provide  its  fiscal  year  ("FY")  200C 
financial  statements,  no  separate-rates 
analysis  is  necessary  for  Meita  since  it 
is  wholly  foreign-owned.  As  for  Meita's 
inability  to  provide  its  FY  2000 
financial  statements,  the  Department's 
verification  findings  note  that  Meita  was 
unable  to  provide  these  documents  at 
verification  because  it  had  not  prepared 
it  as  of  the  date  of  the  verification. 
Reliance  on  its  accounting  records  and 
source  documentation  (including  bank 
statements)  provided  the  Department 
with  the  necessary  documentation  to 
determine  the  accuracy  of  the  data 
Meita  submitted  in  its  questionnaire 
response.  Moreover,  the  Department 
does  not  consider  a  company  not  having 
a  financial  statement  at  verification 
(especially  if  the  company's  auditing 
period  follows  the  Department's 
verification)  to  constitute  grounds  for 
automatic  failure  or  evidence  that  its 
accoimting  records  are  unreliable.  The 
Department  cannot  require  the 
respondent  to  furnish  financial 
documents  that  have  not  been  created  in 
the  normal  course  of  business  as  of  the 
date  of  verification.  Therefore,  we  find 
the  petitioner's  argimient  is  without 
merit. 

Huanri  General  claims  that  it  is 
collectively  owned  by  local  villagers 
and  Concord  claims  that  it  is  owned  by 
private  PRC  individuals.  Thus,  for  these 
two  companies,  a  separate-rates  analysis 
is  necessary  to  determine  whether  this 
exporter  is  independent  from 
government  control  (see  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China  ("Bicycles")  61  FR 
56570  (April  30,  1996)).' 

To  estaolish  whether  a  firm  is 
sufficiendy  independent  in  its  export 
activities  from  government  control  to  be 
entitled  to  a  separate  rate,  the 
Department  utilizes  a  test  arising  from 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  ("Sparklers"),  and 
amplified  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China,  59  FR  22585  (May  2, 1994) 
("Silicon  Carbide").  Under  the  separate- 
rates  criteria,  the  Department  assigns 
separate  rates  in  NN^  cases  only  if  the 
respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 
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1.  De  Jure  Control 

Huanri  General  has  placed  on  the 
administrative  record  dociunents  to 
demonstrate  absence  of  de  jure  control, 
including  the  "Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  on  April  13,  1988 
("the  Industrial  Enterprises  Law");  "The 
Enterprise  Legal  Person  Registration 
Administrative  RegiUations," 
promulgated  on  June  13,  1988;  the  1990 
"Regidation  Governing  RiU'al 
Collectively-Owned  Enterprises  of 
PRC;"  the  1992  "Regulations  for 
Transformation  of  Operational 
Mechanisms  of  State-Owned  Industrial 
Enterprises;"  ("Business  Operation 
Provisions");  and  the  1994  "Foreign 
Trade  Law  of  the  People's  Republic  of 
China." 

As  in  prior  cases,  we  have  analyzed 
these  laws  and  have  found  them  to 
establish  sufficiently  an  absence  of  de 
jure  control  of  companies  "owned  by 
the  whole  people,"  privately  owned 
enterprises,  joint  ventures,  stock 
companies  including  limited  liability 
companies,  and  collectively  owned 
enterprises.  See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  ("Furfuryl 
Alcohol")  60  FR  22544  (May  8,  1995), 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China,  60  FR  29571  (June  5, 1995). 

In  its  May  2,  2001,  submission,  the 
petitioner  included  an  August  28,  2000, 
article  from  the  International  Herald 
Tribune  and  an  April  2,  2000,  article 
from  AP  Worldstream,  claiming  that 
excerpts  from  these  articles  constituted 
evidence  that  the  village  committee 
members,  who  set  up  Huanri  General, 
are  chosen  by  the  local  PRC  Communist 
Party  branch  or  officials  at  the  PRC  town 
government  level.  After  examining  the 
information  provided  by  the  petitioner 
in  the  context  of  the  laws  we  have 
examined  in  previous  NME 
proceedings,  we  do  not  have  a  sufficient 
basis  in  this  proceeding  to  conclude  that 
the  information  provided  by  the 
petitioner  constitutes  grounds  for 
conclusively  determining  that 
collectively  owned  companies  (such  as 
Huanri  General)  are  controlled  de  jure 
by  the  PRC  government  because  the 
information  noted  above  does  not 
directly  relate  to  the  company  under 
review. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 


of  the  PRC  central  government  have  not 
been  implemented  imiformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol:  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  the  respondents 
are,  in  feet,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to  the  approval  of, 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Concord  and  Huanri  General  each 
asserted  the  following:  (1)  It  establishes 
its  own  export  prices;  (2)  it  negotiates 
contracts  without  guidance  from  any 
governmental  entities  or  organizations: 
(3)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  according 
to  its  business  needs,  and  has  the 
authority  to  seU  its  assets  and  to  obtain 
loans. 

With  respect  to  Concord,  as  detailed 
in  the  Department's  April  24,  2001, 
verification  report  at  page  three, 
Concord  was  unable  to  provide  for  the 
Department's  review  its  bank  statements 
for  the  POR.  As  a  result,  the  Department 
was  unable  tcr  determine  the  extent  of 
Concord's  deposit  and  withdrawal 
activity  from  its  bank  accounts  or  link 
the  bank  deposit  and  withdrawal 
receipts  it  did  examine  to  entries 
reflected  in  the  company's  statements 
furnished  by  its  banks. 

As  stated  above,  one  of  the 
Department's  de  facto  criteria  for 
determining  whether  an  exporter  is 
entitled  to  a  separate  rate  is  that  the 
exporter  must  demonstrate  that  it 
retains  the  proceeds  of  its  export  sales 
and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses.  In  its  May  4,  2001, 
submission,  the  respondent  maintains 
that  the  Department  was  able  to 
establish  through  an  examination  of 
source  documentation  {i.e.,  bank 
receipts,  voucher  booklets,  invoices, 


etc.)  at  verification  that  Concord 
controlled  the  disposition  of  its  sales 
proceeds  and  that,  therefore,  it  had 
demonstrated  a  de  facto  absence  of 
government  control  with  respect  to  its 
export  activities.  However,  contrary  to 
the  respondent's  assertion,  absent 
review  of  the  company's  bank 
statements  for  the  POR,  the  Department 
was  unable  to  ascertain  whether 
Concord  retained  all  of  its  proceeds 
from  the  sale  of  subject  merchandise 
and  made  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses.  Specifically,  without 
the  bank  statements,  the  Department 
could  not  confirm  that  all  of  Concord's 
secondary  dociunentation  [i.e.,  bank 
receipts)  was  provided  at  verification 
and  tiierefore  could  not  confirm  that  the 
company  met  the  above-mentioned  de 
facto  criterion.  The  Department  could 
rely  only  on  the  bank  receipts  furnished 
by  the  company  at  verification  to  check 
whether  the  company  retained  its 
proceeds,  rather  than  trace  the  amounts 
of  those  receipts  to  its  bank  accounts. 
Relying  only  on  bank  receipts  without  a 
reliable  reference  dociunent  with  which 
to  reconcile  them  is  insufficient  for 
purposes  of  testing  the  disposition  of 
the  company's  proceeds.  In  this 
instance,  because  we  were  unable  to 
reconcile  Concord's  bank  receipts  with 
an  independent  reference  docimient  ' 
such  as  a  bank  statement,  we 
determined  that  the  bank  receipts  were 
insufficient  for  the  purposes  of 
examining  whether  Concord  controlled 
the  disposition  of  its  profits.  Therefore, 
absent  examination  of  a  primary 
reference  document  [e.g.,  the  bank 
statement),  the  Department  was  unable 
to  adequately  verify  Concord's  claim. 

As  a  result  of  not  being  able  to 
provide  critical  documentation  at 
verification  for  demonstrating  an 
absence  of  de  facto  government  control 
based  on  the  separate-rates  criteria 
ouUined  above,  the  Department 
preliminarily  finds  that  Concord  has  not 
adequately  demonstrated  that  it  is  not 
part  of  the  NME  entity.  Therefore,  we 
find  that  Concord  is  not  entitled  to  a 
separate  rate.  As  part  of  the  NME  entity, 
Concord  is  not  entitled  to  a  rate  as  a 
new  shipper  because  the  NME  entity  as 
a  whole  was  subject  to  the  LTFV 
investigation.  For  these  reasons,  we  are 
preliminarily  rescinding  the  new 
shipper  review  with  respect  to  Concord. 

As  for  Huanri  General,  the 
Department  preliminarily  finds  that 
Huanri  General  has  demonstrated  a  de 
facto  absence  of  government  control  and 
is  entitled  to  a  separate  rate  for  the 
several  reasons.  As  detailed  in  the 
verification  report  and  supported  by 
documentation  examined  at  verification, 
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Huanri  General  was  set  up  by  the 
Panjacun  village  committee  through 
capital  voluntarily  provided  by  all  of  the 
inhabitants  of  Panjacun  village.  At 
verification,  the  Department  further 
clarified  that  the  members  of  the  village 
committee  were  elected  to  the 
committee  by  the  villagers  who  also 
provided  the  capital  to  set  up  Huanri 
General  (see  pages  5  and  7  of  the  Huaiui 
General  verification  report).  Data  on  the 
record  establishes  that  the  villagers  are 
the  long-term  investors/shareholders  in 
Huanri  General  and  that  the  villagers 
determine  via  election  the  individuals 
who  serve  on  the  village  committee. 
Further,  the  villagers  have  entrusted  the 
village  committee  to  decide  how  and 
when  Huanri  General's  profits  are  to  be 
distributed.  In  this  case,  the  villagers 
have  in  fact  elected  a  group  within  the 
same  village  [i.e.,  the  village  committee) 
to  handle  the  business  decisions  and 
operation  strategy  of  the  company 
which  is  wholly  owned  by  all  the 
villagers,  some  of  whom  are  also  elected 
members  of  the  village  committee. 
Based  on  these  facts,  we  conclude  that 
the  central  government  does  not  control 
Huanri  General's  export  activities. 

The  petitioner  contends  in  its  May  2, 
2001,  submission  that  the  village 
committee  is  a  PRC  government  entity 
which  has  a  financial  relationship  with 
the  town  government  and  that  this  link 
constitutes  government  control  of 
Huanri  General's  operations.  We  have 
ruled  in  previous  NME  cases  that 
companies  which  are  either  owned  by 
local  or  provincial  government  entities 
or  the  managers  of  which  are  appointed 
by  the  provincial,  not  the  central, 
government  can  also  receive  a  separate 
rate  if  they  sufficiently  demonstrate  that 
they  are  entiUed  to  one  based  on  the 
criteria  set  forth  in  Sparklers  and 
tunplified  in  Silicon  Carbide  and 
Furfuryl  Alcohol.  For  example,  in  one 
NME  case,  the  Department  found  that 
although,  the  loc«d  government  owned 
an  exporting  company,  that  company 
elected  its  own  management  and  was 
responsible  for  all  decisions  such  as 
determining  export  prices,  allocation 
and  retention  of  profits  on  export  sales, 
and  negotiating  export  sales  contracts 
(see  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  60  FR  42504, 
42505  (August  16,  1995)  ("Lug  Nuts")). 
The  Department  also  found  in  another 
NME  case  that,  although  the  provincial 
government  appointed  the  management 
of  a  company,  that  company  was 
entitied  to  a  separate  rate  because  it  was 
able  to  demonstrate  that  it  solely 
performed  the  de  facto  activities  noted 


above  and  there  was  no  evidence  of 
significant  government  involvement  in 
that  company's  business  operations  (see 
Pure  Magnesium  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  New  Shipper 
Administrative  Review,  63  FR  3085, 
3086  (January  21, 1998)  ("Pure 
Magnesium"). 

With  respect  to  Huanri  General,  the 
data  on  the  record  demonstrates  that, 
unlike  the  situations  which  existed  in 
Lug  Nuts  and  Pure  Magnesium,  we  have 
no  evidence  that  this  company  is  owned 
by  the  town  government  or  that  its 
management  is  appointed  by  the  town 
government.  Rather,  this  company  is 
ultimately  owned  by  the  villagers  of 
Panjacim  village.  Moreover,  the 
president  of  the  company  (who  is  also 
the  company's  legal  representative  on 
the  company's  business  license  and  was 
elected  by  the  villagers  as  the  chairman 
of  the  village  committee)  appoints  the 
managers.  Consistent  with  the  facts  in 
Pure  Magnesium  and  Lug  Nuts.  Huanri 
General  in  this  case  has  also 
demonstrated  that  it  is  responsible  for 
all  decisions  such  as  determining  export 
prices,  allocation  and  retention  of 
profits  on  export  sales,  and  negotiating 
export  sales  contracts.  Althou^  the 
village  committee  actually  decides  how 
the  company's  profits  are  to  be 
distributed,  we  do  not  find  that  the 
village  committee  constitutes  a  form  of 
central  or  provincial  government  control 
over  the  company,  especially  since  all  of 
the  village  committee  members  are 
investors  in  the  company. 

We  also  are  not  convinced  by  the 
petitioner's  argument  that  the  village 
committee's  dealings  with  the  town 
govenmient  constitute  evidence  that  the 
town  government  controls  both  the 
village  committee's  and  Huanri 
General's  operations.  Based  on  our 
examination  of  the  village  committee's 
financial  records  at  verification,  we 
found  that  the  village  committee  is  an 
entity  which  simply  pays  infrastructure 
taxes  to  the  town  government  and  to 
which  the  town  government  owes 
money  (see  page  6  of  the  Huanri  General 
verification  report).  Thus,  in  this  case, 
the  town  government  is  a  debtor  to  the 
village  committee.  These  activities  are 
no  different  than  those  of  any  company 
paying  its  taxes  and  operating  a 
business  without  government 
interference  in  the  PRC.  Moreover,  the 
information  provided  by  Huanri  General 
in  its  response  and  amplified  and/or 
clarified  at  verification  supports  a 
preliminary  finding  that  there  is  de  facto 
absence  of  governmental  control  of  the 
export  functions  of  Huanri  General.  See 
Pure  Magnesium  from  the  People's 
Republic  of  China:  Preliminary  Results 


of  Antidumping  Duty  New  Shipper 
Administrative  Review,  62  FR  55215 
(October  23,  1997).  ConsequenUy,  we 
have  preliminarily  determined  that 
Huanri  General  has  met  the  criteria  for 
the  application  of  separate  rates. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Huanri  General 
and  Meita  to  the  United  States  were 
made  at  LTFV,  we  compared  the  export 
price  to  the  normal  value,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice,  below. 

Export  Price 

We  used  export  price  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  merchandise 
was  sold  by  the  exporter  directiy  to  an 
unaffiliated  customer  in  the  United 
States  prior  to  importation  and 
constructed  export  price  was  not 
otherwise  indicated. 

For  both  respondents,  we  calculated 
export  price  based  on  packed,  FOB 
foreign  port  prices  to  the  first 
imaffiliated  piuchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight  and 
foreign  brokerage  and  handling  charges 
in  the  PRC,  in  accordance  with  section 
772(c)  of  the  Act.  Because  foreign  inland 
freight  and  foreign  brokerage  and 
handling  fees  were  provided  by  PRC 
service  providers  or  paid  for  in 
renminbi,  we  based  those  charges  on 
surrogate  rates  from  India  (see 
"SiuTogate  Coimtry"  section  below  for 
further  discussion  of  our  surrogate- 
country  selection).  To  value  foreign 
inland  trucking  charges,  we  used  a 
November  1999  average  truck  freight 
value  based  on  price  quotes  from  Indian 
trucking  companies.  We  used  this  rate 
most  recently  in  the  fourth  new  shipper 
review  of  brake  rotors  from  the  PRC  (see 
Brake  Rotors  from  the  People's  Republic 
of  China:  Final  Results  and  Partial 
Rescission  of  Fourth  New  Shipper 
Review  and  Rescission  of  Third 
Antidumping  Duty  Administrative 
Review,  66  FR  27063  (May  16.  2001) 
(which  cites  to  Brake  Rotors  from  the 
People's  Republic  of  China:  Preliminary 
Results  and  Partial  Rescission  of  the 
Fourth  New  Shipper  Review  and 
Rescission  of  the  Third  Antidumping 
Duty  Administrative  Review,  66  FR 
1303.  1308  (January  8,  2001))  ("Brake 
Rotors  Fourth  New  Shipper  Review")). 
To  value  foreign  brokerage  and  handling 
expenses,  we  relied  on  public 
information  reported  in  the  1997-1998 
antidumping  duty  new  shipper  review 
of  stainless  steel  wire  rod  from  India 
(see  also  Brake  Rotors  Fourth  New 
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Shipper  Review).  Based  on  oiir 
verificatloD  findings,  we  revised  the 
reported  distance  from  Huanri  General's 
supplier  factory,  Huanri  Auto,  to  the 
port  of  exportation  (.see  page  16  of  the 
Huanri  General  verification  report). 

Normal  Value 

A.  Non-Market-Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  a  NME  country. 
Pursuant  to  section  771(18)(C)(i)  of  the 
Act,  any  determination  that  a  foreign 
coimtry  is  a  NME  country  shall  remain 
in  effect  imtil  revoked  by  the 
administering  authority  (see  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Reviews,  Partial  Rescission  of 
the  Antidumping  Duty  Administrative 
Review,  and  Rescission  of  a  New 
Shipper  Review:  Freshwater  Crawfish 
Tail  Meat  From  the  People's  Republic  of 
China,  65  FR  60399,  60404  (October  11, 
2000).)  None  of  the  parties  to  this 
proceeding  has  contested  such 
treatment.  Accordingly,  we  calculated 
normal  value  in  accordance  with  section 
773(c)  of  the  Act,  which  applies  to  NME 
coimtries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  a  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market- 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  India  and  Indonesia  are 
among  the  countries  comparable  to  the 
PRG  in  terms  of  overall  economic 
development  [see  December  4,  2000, 
Memorandum  from  the  Office  of  Policy 
to  Brian  G.  Smith,  Team  Leader).  In 
addition,  based  on  publicly  available 
information  placed  on  the  record,  India 
is  a  significant  producer  of  the  subject 
merchandise.  Accordingly,  we 
considered  India  the  primary  surrogate 
country  for  purposes  of  valuing  the 
factors  of  production  because  it  meets 
the  Department's  criteria  for  surrogate- 
country  selection.  Where  we  coidd  not 
find  surrogate  values  in  India,  we  used 
values  from  Indonesia. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  normal  value 
based  on  the  factors  of  production 
which  included,  but  were  not  limited  to: 
(A)  Hours  of  labor  required;  (B) 
quantities  of  raw  materials  employed; 
(C)  amounts  of  energy  and  other  utilities 
consumed;  and  (D)  representative 


capital  costs,  including  depreciation. 
We  used  the  factors  reported  by  Huanri 
Auto  and  Meita  which  produced  the 
brake  rotors  exported  to  the  United 
States  by  Huanri  General  and  Meita, 
respectively,  during  the  POR.  To 
calculate  normal  value,  we  midtiplied 
the  reported  unit  fector  quantities  by 
publicly  available  Indian  or  Indonesian 
values. 

Based  on  our  verification  findings  at 
Huanri  General  and  Huanri  Auto,  we 
found  that  Huanri  Auto  used  an 
additional  packing  material  (i.e.,  tin 
clamps)  to  pack  the  subject  merchandise 
for  exportation  and  used  lugs  and 
bearing  cups  for  one  of  its  brake  rotor 
models.  We  accounted  for  these  items  in 
ouir  factors  analysis.  In  addition,  we 
revised  the  following  data  in  Huanri 
General's  and  Huanri  Auto's  response: 
(1)  The  reported  per-unit  weight  for  one 
brake  rotor  model;  (2)  the  reported  per- 
unit  factor  amounts  for  all  material, 
energy,  and  labor  inputs  based  on 
revisions  to  the  total  POR  production 
quantity  figure  ^  for  brake  rotors  and 
per-imit  weights  of  certain  brake  rotor 
models;  (3)  the  per-imit  fector  amounts 
for  steel  strap  for  each  brake  rotor  model 
reported  in  the  Section  D  response;  and 
(4)  the  distances  from  Huanri  Auto  to 
certain  of  its  suppliers  (see  pages  18, 19, 
22  through  25  of  the  Huanri  General 
verification  report  and  May  21,  2001, 
Memorandum  frttm  Gase  Analyst  to  the 
FUe). 

Based  on  our  verification  findings  at 
Meita,  we  found  that  the  factory  used  an 
additional  packing  material  (i.e., 
clamps)  to  pack  the  subject  merchandise 
for  exportation  which  we  accounted  for 
in  our  factors  analysis.  We  also  revised 
the  following  data  reported  in  Meita's 
response:  (1)  The  per-unit  factor 
amounts  for  steel  strap  for  each  brake 
rotor  model;  (2)  the  reported  per-unit 
factor  amounts  for  all  four  labor  inputs; 
and  (3)  the  distances  fit)m  Meita  to 
certain  of  its  suppliers  (see  verification 
exhibit  0  and  pages  18  and  20  of  the 
Meita  verification  report  and  May  21, 
2001,  Memorandum  fit)m  Gase  Analyst 
to  the  File). 

In  its  May  2,  2001,  comments,  the 
petitioner  claims  that  the  extent  and 
magnitude  of  the  IDepartment's 
corrections  to  Huanri  General's  data 
based  on  verification  (1)  constitute 
major  corrections:  (2)  represent  an 


^  In  order  to  derive  the  per-unit  consumption 
amount  for  each  foctor  of  production  as  reported  in 
the  Section  D  response,  the  respondent  first  derived 
a  factor-specific  allocation  factor  by  dividing  the 
total  POR  factor  consumption  over  the  total  POR 
production  weight.  The  respondent  then  multiplied 
the  factor-specific  allocation  factor  by  the  per-unit 
weight  of  each  brake  rotor  model  to  arrive  at  the 
per-unit  consumption  amount  for  each  fector  on  a 
brake  rotor  model-specific  basis. 


attempt  by  Huanri  General  to 
reconstruct  its  response;  (3)  undermine 
the  integrity  of  the  company's  overall 
response;  and  (4)  constitute  grounds  for 
resorting  to  adverse  facts  available  in 
this  situation.  After  considering  the 
totality  of  the  corrections  identified 
above  for  Huanri  General  and  the 
circumstances  under  which  those  errors 
were  made,  we  find  that  the  (1)  above- 
mentioned  errors  were  inadvertent  and 
common  in  nature;  and  (2)  the 
corrections  had  no  meaningful  impact 
on  our  calculation  of  normal  value  for 
Huanri  General. 

We  selected  surrogate  values  for  this 
review  based  on  the  quality,  specificity, 
and  contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POR  and  quoted  in  a  foreign  currency, 
we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

To  value  pig  iron,  steel  and  iron 
scrap,  ferrosilicon,  and  ferromanganese, 
limestone,  and  lubrication  oil,  we  used 
April  1998-March  1999  average  import 
values  from  the  Indian  government 
publication  Monthly  Statistics  of  the 
Foreign  Trade  of  India  {"Monthly 
Statistics"). 

One  of  the  brake  rotor  models  which 
Huanri  Auto  made  during  the  POR  used 
lug  bolts  and  ball  bearing  cups  (see 
discussion  above).  Because  we  could 
not  obtain  a  product-specific  price  from 
India  to  value  lug  bolts,  we  used  a 
January-March  1999  product-specific 
import  value  from  the  Indonesian 
government  publication  Foreign  Trade 
Statistical  Bulletin  {see  Bicycles,  61  FR 
at  19040  (Gomment  17)).  To  value  ball 
bearing  cups,  we  used  an  April  1998- 
December  1998  average  import  value 
from  Monthly  Statistics. 

To  value  coking  coal,  we  used  an 
April  1998-August  1998  average  import 
price  fi^m  Monthly  Statistics.  We  also 
added  an  amoimt  for  loading  and 
additional  transportation  charges 
associated  with  delivering  coal  to  the 
factory  based  on  June  1999  Indian  price 
data  contained  in  the  periodical 
Business  Line.  For  firewood,  we  used  an 
April  1997-March  1998  average  import 
value  from  Monthly  Statistics  rather 
than  a  1991  domestic  value  from  the 
Food  and  Agricultural  Organization  of 
the  United  Nations'  working  paper 
Wood  Materials  from  Non-Forest  Areas 
(which  we  used  in  Brake  Rotors  Fourth 
New  Shipper  Review)  because  Monthly 
Statistics  provided  a  more 
contemporaneous  value  for  firewood.  To 
value  electricity,  we  used  data  itom  the 
Indian  publications  1995  Conference  of 
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Indian  Industries:  Handbook  of 
Statistics  and  The  Center  for  Monitoring 
Indian  Economy  and  the  methodology 
used  in  two  recent  NME  cases.  (See 
Persulfates  from  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  46691,  46692  (July  31,  2000); 
Manganese  Metal  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  30067,  30068  (May  10, 
2000);  and  Preliminary  Results 
Valuation  Memorandum  for  further 
discussion.) 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  GFR  351.408(c)(3). 

To  value  selling,  general,  and 
administrative  ("SG&A")  expenses, 
factory  overhead,  and  profit,  we  used 
the  1998  financial  data  of  Jayaswals 
Neco  Limited  and  the  1998-1999 
financial  data  of  Kalyani  Brakes  Limited 
and  Rico  Auto  Industries  Limited. 

Where  appropriate,  we  removed  from 
the  surrogate  overhead  and  SG&A 
calculations  the  excise  duty  amount 
listed  in  the  financial  reports  (see  Brake 
Rotors  Investigation,  62  FR  9164).  We 
made  certain  adjustments  to  the  ratios 
calculated  as  a  result  of  reclassifying 
certain  expenses  contained  in  the 
financial  reports.  In  utilizing  the 
financial  data  of  the  Indian  companies, 
we  treated  the  line  item  labeled  "stores 
and  spares  consumed"  as  part  of  factory 
overhead  because  stores  and  spares  are 
not  direct  materials  consimied  in  the 
production  process.  Based  on  publicly 
available  information,  we  considered 
molding  materials  (i.e.,  sand,  bentonite, 
coal  powder,  steel  pellets,  lead  powder, 
and  waste  oil)  to  be  indirect  materials 
included  in  the  "stores  and  spares 
consumed"  category  of  the  financial 
statements.  We  based  our  factory 
overhead  calculation  on  the  cost  of 
manufacturing.  We  also  included 
interest  and/or  financial  expenses  in  the 
SG&A  calculation.  In  addition,  we  only 
reduced  interest  and  financial  expenses 
by  amoimts  for  interest  income  if  the 
Indian  financial  report  noted  that  the 
income  was  short-term  in  nature.  Where 
a  company  did  not  distinguish  interest 
income  as  a  line  item  within  total  "other 
income,"  we  used  the  ratio  of  interest 
income  to  total  other  income  as  reported 
for  the  Indian  metals  industry  in  the 
Reserve  Bank  of  India  Bulletin  to 
calculate  the  interest  income  amoimt. 
For  example,  if  an  Indian  company's 
financial  statement  indicated  that  the 
company  had  miscellaneous  receipts  or 
other  income  imder  the  general  category 
"other  income,"  we  applied  a  ratio 
(based  on  data  contained  in  Reserve 


Bank  of  India  Bulletin)  to  the  figure  for 
miscellaneous  receipts  or  other  income 
in  the  financial  statement  to  determine 
the  amount  associated  with  short-term 
interest  income.  To  avoid  double- 
counting,  we  treated  the  line  item 
"packing,  fi«ight,  and  delivery  charges" 
as  expenses  to  be  valued  separately. 
Specifically,  to  determine  the  packing 
expense,  we  used  Huanri  General's  and 
Meita's  reported  packing  material 
factors.  For  a  further  discussion  of  other 
adjustments  made,  see  the  Preliminary 
Results  Valuation  Memorandimi. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRG  inland  freight, 
we  used  a  November  1999  average  truck 
height  value  based  on  price  quotes  from 
Indian  trucking  companies. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States,  117 
F.3d  1401  (1997),  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  freight  for  those 
material  inputs  that  are  valued  based  on 
GIF  import  values  in  the  surrogate 
country.  Therefore,  on  an  input-specific 
basis,  we  have  added  to  GIF  surrogate 
values  from  India  a  surrogate  fi^ight  - 
cost  using  the  shorter  of  the  reported 
distances  from  (1)  the  closest  PRC  port 
of  importation  to  the  factory  or  (2)  the 
domestic  supplier  to  the  factory. 

To  value  corrugated  cartons,  plastic 
bags  and  sheet,  nails,  tape,  and  steel 
strap,  we  used  April  1998-March  1999 
average  import  values  from  Monthly 
Statistics.  Because  we  could  not  obtain 
a  non-aberrational  and/or  current  price 
from  India  to  value  pallet  wood,  we 
used  a  1998  import  value  from  the 
Indonesian  government  publication 
Foreign  Trade  Statistical  Bulletin.  (See 
Brake  Rotors  Fourth  New  Shipper 
Review,  which  cites  to  Issues  and 
Decision  Memorandum  from  Richard  W. 
Moreland,  Deputy  Assistant  Secretary 
for  Import  Administration,  to  Bernard  T. 
Carreau,  fulfilling  the  duties  of  Assistant 
Secretary  for  Import  Administration, 
dated  May  8,  2001  (Comment  3).)  We 
did  not  use  the  pallet  wood  values 
obtained  after  March  1996  from  Monthly 
Statistics  because  they  appeared 
aberrational  relative  to  the  overall  value 
of  the  subject  merchandise. 

At  verification,  the  respondents 
informed  us  that  they  also  use  tin 
clamps  to  fasten  the  steel  straps  around 
the  brake  rotors  (see  discussion  above, 
page  22  of  the  Huanri  General 
verification  report,  and  page  18  of  the 
Meita  verification  report).  Therefore,  to 
value  tin  clamps,  we  used  an  April 
1998-February  1999  average  import 
value  from  Monthly  Statistics. 


Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  Huaiui 
General  and  Meita  during  the  period 
April  1,  2000,  through  September  30, 
2000: 


Manufactuer/producer/ex- 
porter 

Margin  percent 

Shandong  Latzhou  Huanri 
Group  General  Co  

0.00 

Qingado  Meita  Automotive 
Industry  Co.,  Ltd  

0.00 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-^99, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  GFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held 
approximately  44  days  after  the 
publication  of  this  notice.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 
rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  will  be  due  not  later  than  37 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  simunary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  the  hearing,  if  held,  not  later  than 
90  days  after  the  date  of  issuance  of  this 
notice. 

Assessment  Rates 

The  Depsulment  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Pursuant  to  19  GFR  351.212(b)(1),  we 
will  calculate  importer-specific  ad 
valorem  duty  assessment  rates  based  on 
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the  ratio  of  the  total  amount  of  the 
dumping  margins  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  those  same  sales.  In  order  to 
estimate  the  entered  value,  we  wiU 
subtract  applicable  movement  expenses 
from  the  gross  sales  value.  In 
accordance  with  19  CFR  351.106(c)(2). 
we  will  instruct  Customs  to  liquidate 
without  regard  to  antidiunping  duties 
all  entries  of  subject  merchandise 
during  the  POR  from  Huanh  General 
and  Meita  for  which  the  importer- 
specific  assessment  rate  is  zero  or  de 
minimis  (i.e.,  less  than  0.50  percent). 
For  entries  subject  to  the  PRC-wlde  rate. 
Customs  shall  assess  ad  valorem  duties 
at  the  rate  established  in  the  LTFV 
investigation.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  Customs  upon  completion  of 
this  review. 

Cash  Deposit  Requirements 

Upon  completion  of  this  new  shipper 
review,  for  entries  from  Huanri  General 
and  Meita,  we  will  require  cash  deposits 
at  the  rates  established  in  the  final 
results  pursuant  to  19  CFR  351.214(e) 
and  as  further  described  below. 

The  following  deposit  requirements 
wiU  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper 
antidumping  duty  administrative  review 
for  all  shipments  of  brake  rotors  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consuimption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  Huanri  General  and 
Meita  will  be  the  rates  established  in  the 
final  results;  (2)  the  cash  deposit  rate  for 
PRC  exporters  who  received  a  separate 
rate  in  a  prior  segment  of  the  proceeding 
will  continue  to  be  the  rate  assigned  in 
that  segment  of  the  proceeding;  (3)  the 
cash  deposit  rate  for  the  PRC  NME 
entity  (including  Concord)  will  continue 
to  be  43.32  percent;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbiu^ement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiue  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occiured  cuid  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(1)  and  (2)(B)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  (2)(B))  and 
19  CFR  351.214. 

Dated:  May  21.2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  01-13406  Filed  5-25-01;  8:45  am) 
BILUNQ  CODE  3S10-OS-i> 


DEPARTMErn*  OF  COMMERCE 
International  Trade  Administration 

[A-588-645] 

Notice  of  Extension  of  Time  Limit  for 
ttie  Preliminary  Results  of  ttie 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Street  and 
Strip  in  Coils  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Japan. 

summary:  On  September  6,  2000,  the 
Department  of  Commerce 
("Department")  published  a  notice  of 
initiation  of  an  antidiunping  duty 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  Japan.  The  Department  of 
Commerce  ("Department")  is  extending 
the  time  limit  for  the  preliminary  results 
of  the  review,  which  covers  the  period 
January  4,  1999  through  June  30,  2000. 
EFFECTIVE  DATE:  May  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  at  202-482-0409; 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW..  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2000). 


Extension  of  Time  Limit  for  Preliminary 
Results 

On  September  6,  2000,  the 
Department  published  its  notice  of 
initiation  of  an  antidumping  duty 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  Japan.  See  Initiation  of 
Antidumping  and  Coimtervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  65  FR  53980, 
53981  (September  6,  2000).  On  January 
31,  2001,  the  Department  published  its 
notice  partially  extending  the  time  limit 
for  the  preliminary  results  of  the  review 
by  90  days.  See  Extension  of  Time  Limit 
for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  Japan,  66  FR  8385  (January 
31,  2001).  Under  section  751(a)(3)(A)  of 
the  Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  preliminary  results  within 
the  statutory  time  limit  of  245  days  after 
the  date  on  which  the  review  is 
initiated.  The  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  preliminary  results  of  the 
review  within  that  statutory  time  limit. 
See  Memorandum  from  Edward  C.  Yang 
to  Joseph  A.  Spetrini  (May  21,  2001). 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for  the 
preliminary  results  by  30  days  imtil  July 
31,  2001. 

Dated:  May  21,  2001. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  HI. 
[FR  Doc.  01-13405  Filed  5-25-01;  8:45  am] 

BILUNO  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-588-854] 

Certain  Tin  Mill  Products  From  Japan: 
Notice  of  Initiation  of  Changed 
Circumstances  Review  of  ttie 
Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  changed 
circumstances  review. 

SUMMARY:  In  accordance  with  19  CFR 
351.216(b),  Weirton  Steel  and  the 
Independent  Steelworkers  Union, 
interested  parties  in  this  proceeding, 
requested  a  changed  circumstances 
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I  eview  pursuant  to  section  751(b)  of  the 
'  "ariff  Act  of  1930,  as  amended  ("the 
Act").  In  response  to  this  request,  the 
Department  of  Commerce  is  initiating  a 
changed  circtmistances  review  on 
certain  tin  mill  products  from  Japan. 
EFFECTIVE  DATE:  May  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  or  Steve  Bezirganian, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0405  or 
(202)  482-1131,  respectively. 

The  Applicable  Statute  and  Regulations 

t  Unless  otherwise  indicated,  all 
tations  to  the  Tariff  Act  of  1930,  as 
nended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

I I  On  August  28,  2000,  the  Department 
published  in  the  Federal  Register  (65 
FR  52067)  the  antidumping  duty  order 
on  certain  certain  tin  mill  products  from 
Japan.  On  April  6,  2001,  Weirton  Steel 
and  the  Independent  Steelworkers 
Union,  petitioners  in  this  proceeding, 
requested  that  the  Department  revoke  in 
part  the  antidumping  duty  order  on 
certain  tin  mill  products  from  Japan.  On 
May  3,  2001,  petitioners  submitted  a 
change  in  the  definition  of  the  product 

I  for  which  they  requested  a  changed 
I  circumstances  review.  Specifically, 
petitioners  requested  that  the 
Department  revoke  the  order  with 
respect  to  imports  of  merchandise 
meeting  the  following  specifications: 

double  reduced  (CADR-8  temper) 
electrolytically  chromium  coated  steel  with 
chromium  oxide  at  a  level  of  1.6  mg/sq.  ft. 
(±0.9),  having  a  base  box  weight  of  60  pounds 
(nominal  thickness  of  0.0066  inch  (±5% 
tolerance)),  and  a  surfece  with  a  7C  stone 
finish,  lubricated  with  butyl  stearate  oil 
(BSO)  or  dioctyl  sebacate  oil  (DOS)  with  the 
level  ranging  from  0.22  to  0.32  gmA)ase  box. 
The  material  is  SlVz  inches  in  actual  width 
( -  0/+  Vie  inch  width  tolerance)  and  made 
from  fully  deoxidized  (killed)  continuous 
cast  and  continuous  annealed  steel  that  is 
free  of  detrimental  non-metallic  inclusions 
(i.e.,  clean  steel)  with  earring  hazard 
minimized.  The  maximum  edge  wave  is  •/* 
inch,  with  crossbow  controllable  to  less  than 
2  inches  per  sheet.  The  maximum  camber  per 
three  feet  is  0.020  inch,  the  maximum  burr 
is  0.001  inch,  and  the  maximum  pinholes  per 
coil  is  0.2%.  The  maximum  coil  weight  is 


25,000  pounds,  with  an  interior  coil  diameter 
of  16  inches  to  I6V2  inches,  and  an  exterior 
coil  diameter  of  36  inches  to  60  inches.  When 
loaded  for  shipment,  the  coil  is  placed  on  the 
pallet  with  the  eye  of  the  coil  standing 
vertical,  with  each  side  of  the  pallet  being  60 
inches  having  4x4  ruimers,  and  outside 
nmners  placed  a  minimum  of  37  inches 
apart. 

Weirton  Steel,  a  domestic  producer  of 
the  subject  merchandise,  together  with 
the  Independent  Steelworkers  Union 
and  the  United  Steelworkers  of 
America,  AFL-CIO,  were  the  petitioners 
in  the  underlying  sales  at  less-than-fair- 
value  investigation.  In  their  changed 
circumstances  request,  petitioners  state 
that  they  have  no  interest  in 
maintaining  the  antidumping  duty  order 
on  certain  tin  mill  products  from  Japan 
with  respect  to  the  specific  merchandise 
identified  in  their  request,  and  that  they 
believe  that  none  of  the  known 
producers  of  the  subject  merchandise 
have  any  interest  in  having  the 
described  merchandise  remain  within 
the  scope  of  the  antidiunping  order. 
However,  the  Department  has  no 
information  on  the  record  that  the  other 
known  domestic  producers  of  tin  mill 
products,  Bethlehem  Steel  Corp., 
National  Steel  Corp.,  Midwest  Division, 
Ohio  Coatings  Co.,  U.S.  Steel  Group,  a 
Unit  of  USX  Corp..  and  USS-Posco 
Industries,  Inc.,  have  no  interest  in 
maintaining  the  antidumping  duty  order 
with  respect  to  the  specific  merchandise 
described  in  Weirton's  request. 
Therefore,  we  are  not  combining  this 
initiation  with  the  preliminary 
determination,  which  is  our  normal 
practice  under  section  351.221(c)(3)(ii). 

Scope  of  Review 

The  products  covered  by  this 
antidiunping  order  are  tin  mill  flat- 
rolled  products  that  are  coated  or  plated 
with  tin,  chromium  or  chromium 
oxides.  Flat-rolled  steel  products  coated 
with  tin  are  known  as  tin  plate.  Flat- 
rolled  steel  products  coated  with 
chromium  or  chromium  oxides  are 
known  as  tin-free  steel  or  electrolytic 
chromium-coated  steel.  The  scope 
includes  all  the  noted  tin  mill  products 
regardless  of  thickness,  width,  form  (in 
coils  or  cut  sheets),  coating  type 
(electrolytic  or  otherwise),  edge 
(trinuned,  untrimmed  or  further 
processed,  such  and  scroll  cut),  coating 
thickness,  surface  finish,  temper, 
coating  metal  (tin,  chromium, 
chromium  oxide),  reduction  (single-  or 
double-reduced),  and  whether  or  not 
coated  vvith  a  plastic  material. 

All  products  that  meet  the  written 
physical  description  are  within  the 
scope  of  this  order  unless  specifically 
excluded.  The  following  products,  by 


way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  order: 

•  Single  reduced  electrolytically 
chromium  coated  steel  with  a  thickness 
0.238  mm  (85  pound  base  box)  («10%) 
or  0.251  mm  (90  pound  base  box) 
(#10%)  or  0.255  mm  (#10%)  with  770 
mm  (minimum  width)  (#1.588  mm)  by 
900  mm  (maximum  length  if  sheared) 
sheet  size  or  30.6875  inches  (minimum 
width)  (#Vi6  inch)  and  35.4  inches 
(maximum  length  if  sheared)  sheet  size; 
with  type  MR  or  higher  (per  ASTM) 
A623  steel  chemistry;  batch  annealed  at 
T2  V2  anned  temper,  with  a  yield 
strength  of  31  to  42  kpsi  (214  to  290 
Mpa);  with  a  tensile  strength  of  43  to  58 
kpsi  (296  to  400  Mpa);  with  a  chrome 
coating  restricted  to  32  to  150  mg/m*; 
with  a  chrome  oxide  coating  restricted 
to  6  to  25  mg/m^  with  a  modified  7B 
ground  roll  finish  or  blasted  roll  finish; 
with  roughness  average  (Ra)  0.10  to  0.35 
micrometers,  measured  with  a  stylus 
instrument  with  a  stylus  radius  of  2  to 

5  microns,  a  trace  length  of  5.6  mm,  and 
a  cut-off  of  0.8  mm,  and  the 
measurement  traces  shall  be  made 
perpendicular  to  the  rolling  direction; 
with  an  oil  level  of  0.17  to  0.37  grams/ 
base  box  as  type  BSO,  or  2.5  to  5.5  mg/ 
m^  as  type  DOS,  or  3.5  to  6.5  mg/m^  as 
type  ATBC;  with  electrical  conductivity 
of  static  probe  voltage  drop  of  0.46  volts 
drop  maximum,  and  with  electrical 
conductivity  degradation  to  0.70  volts 
drop  maximum  after  stoving  (heating  to 
400  degrees  F  for  100  minutes  followed 
by  a  cool  to  room  temperature). 

•  Single  reduced  electrolytically 
chromium-  or  tin-coated  steel  in  the 
gauges  of  0.0040  inch  nominal,  0.0045 
incli  nominal,  0.0050  inch  nominal, 
0.0061  inch  nominal  (55  pound  base 
box  weight),  0.0066  inch  nominal  (60 
pound  base  box  weight),  and  0.0072 
inch  nominal  (65  pound  base  box 
weight),  regardless  of  width,  temper, 
finish,  coating  or  other  properties. 

•  Single  reduced  electrolytically 
chromium  coated  steel  in  the  gauge  of 
0.024  inch,  with  widths  of  27.0  inches 
or  31.5  inches,  and  with  T-1  temper 
properties. 

•  Single  reduced  electrolytically 
chromium  coated  steel,  with  a  chemical 
composition  of  0.005%  max  carbon, 
0.030%  max  silicon,  0.25%  max 
manganese,  0.025%  max  phosphorous, 
0.025%  max  sulfur,  0.070%  max 
aluminum,  and  the  balance  iron,  with  a 
metallic  chromium  layer  of  70-130  mg/ 
m  2  ,  with  a  chromium  oxide  layer  of 
5-30  mg/m^,  with  a  tensile  strength  of 
260-^40  N/mm^,  wdth  an  elongation  of 
28-48%,  with  a  hardness  (HR-30T)  of 
40-58,  with  a  surface  roughness  of  0.5- 
1.5  microns  Ra,  with  magnetic 
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properties  of  Bm  (KG)  10.0  minimum, 
Br  (KG)  8.0  minimum.  He  (Oe)  2.5-3.8, 
and  ^  1400  minimum,  as  measured  with 
a  Riken  Denshi  DC  magnetic 
characteristic  measuring  machine, 
Model  BHU-60. 

•  Bright  finish  tin-coated  sheet  with  a 
thickness  equal  to  or  exceeding  0.0299 
inch,  coated  to  thickness  of  %  pound 
(0.000045  inch)  and  1  poimd  (0.00006 
inch). 

•  Electrolytically  chromium  coated  . 
steel  having  ultra  flat  shape  defined  as 
oil  can  maximum  depth  of  ^64  inch  (2.0 
mm)  and  edge  wave  maximum  of  V64 
inch  (2.0  mm)  and  no  wave  to  penetrate 
more  than  2.0  inches  (51.0  mm)  from 
the  strip  edge  and  coilset  or  curling 
requirements  of  average  maximimi  of 
V64  inch  (2.0  mm)  (based  on  six 
readings,  three  across  each  cut  edge  of 

a  24  inches  (61  cm)  long  sample  with  no 
single  reading  exceeding  'V32  inch  (3.2 
mm)  and  no  more  than  two  readings  at 
'V32  inch  (3.2  mm))  and  (for  85  pound 
base  box  item  only:  crossbuckle 
maximums  of  0.001  inch  (0.0025  mm) 
average  having  no  reading  above  0.005 
inch  (0.127  mm)),  with  a  camber 
maximum  of  V4  inch  (6.3  mm)  per  20 
feet  (6.1  meters),  capable  of  being  bent 
120  degrees  on  a  0.002  inch  radius 
without  cracking,  with  a  chromium 
coating  weight  of  metallic  chromium  at 
100  mg/square  meter  and  chromium 
oxide  of  10  mg/square  meter,  with  a 
chemistry  of  0.13%  maximiun  carbon, 
0.60%  maximum  manganese,  0.15% 
maximum  silicon,  0.20%  maximum 
copper,  0.04%  maximiun  phosphorous, 
0.05%  maximum  sulfur,  and  0.20% 
maximum  aliuninum,  with  a  surface 
finish  of  Stone  Finish  7C,  with  a  DOS- 
A  oil  at  an  aim  level  of  2  mg/square 
meter,  with  not  more  than  15 
inclusions/foreign  matter  in  15  feet  (4.6 
meters)  (with  inclusions  not  to  exceed 
V32  inch  (0.8  mm)  in  width  and  %4  inch 
(1.2  mm)  in  length),  with  thickness/ 
temper  combinations  of  either  60  pound 
base  box  (0.0066  inch)  double  reduced 
CADR8  temper  in  widths  of  25.00 
inches,  27.00  inches,  27.50  inches, 
28.00  inches,  28.25  inches,  28.50 
inches,  29.50  inches,  29.75  inches, 
30.25  inches,  31.00  inches,  32.75 
inches,  33.75  inches,  35.75  inches, 
36.25  inches,  39.00  inches,  or  43.00 
inches,  or  85  pound  base  box  (0.0094 
inch)  single  reduced  CAT4  temper  in 
widths  of  25.00  inches,  27.00  inches, 
28.00  inches,  30.00  inches,  33.00 
inches,  33.75  inches,  35.75  inches, 
36.25  inches,  or  43.00  inches,  with 
width  tolerance  of  #V8  inch,  with  a 
thickness  tolerance  of  #0.0005  inch, 
with  a  maximimi  coil  weight  of  20,000 
pounds  (9071.0  kg),  with  a  minimum 
coil  weight  of  18.000  pounds  (8164.8  kg) 


with  a  coil  inside  diameter  of  16  inches 
(40.64  cm)  with  a  steel  core,  with  a  coil 
maximum  outside  diameter  of  59.5 
inches  (151.13  cm),  with  a  maximum  of 
one  weld  (identified  with  a  paper  flag) 
per  coil,  with  a  surface  free  of  scratches, 
holes,  and  rust. 

.  •  Electrolytically  tin  coated  steel 
having  differential  coating  with  1.00 
pound/base  box  equivalent  on  the  heavy 
side,  with  varied  coating  equivalents  in 
the  lighter  side  (detailed  Bielow),  with  a 
continuous  cast  steel  chemistry  of  type 
MR,  with  a  surface  finish  of  type  7B  or 
7C,  with  a  surface  passivation  of  0.7  mg/ 
square  foot  of  chromium  applied  as  a 
cathodic  dichromate  treatment,  with 
coil  form  having  restricted  oil  film 
weights  of  0.3-0.4  grams/base  box  of 
type  DOS-A  oil,  coil  inside  diameter 
ranging  bom  15.5  to  17  inches,  coil 
outside  diameter  of  a  maximum  64 
inches,  with  a  maximum  coil  weight  of 
25,000  pounds,  and  with  temper/ 
coating/dimension  combinations  of :  (1) 
CAT  4  temper,  1.00/.050  pound/base 
box  coating.  70  pound/base  box  (0.0077 
inch)  thickness,  and  33.1875  inch 
ordered  width;  or  (2)  CATS  temper, 
1.00/0.50  pound/base  box  coating,  75 
pound/base  box  (0.0082  inch)  thickness, 
and  34.9375  inch  or  34.1875  inch 
ordered  width;  or  (3)  CAT5  temper, 
1.00/0.50  pound/base  box  coating.  107 
pound/base  box  (0.0118  inch)  thickness, 
and  30.5625  inch  or  35.5625  inch 
ordered  width;  or  (4)  CADR8  temper, 
1.00/0.50  pound/base  box  coating,  85 
pound/base  box  (0.0093  inch)  thickness, 
and  35.5625  inch  ordered  width;  or  (5) 
CADR8  temper,  1.00/0.25  pound/base 
box  coating,  60  pound/base  box  (0.0066 
inch)  thiduaess,  and  35.9375  inch 
ordered  width;  or  (6)  CADR8  temper, 
1.00/0.25  pound/base  box  coating,  70 
pound/base  box  (0.0077  inch)  thickness, 
and  32.9375  inch,  33.125  inch,  or 
35.1875  inch  ordered  width. 

•  Electrolytically  tin  coated  steel 
having  differential  coating  with  1.00 
pound/base  box  equivalent  on  the  heavy 
side,  with  varied  coating  equivalents  on 
the  lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of  type 
MR,  with  a  surface  finish  of  type  7B  or 
7C,  with  a  surface  passivation  of  0.5  mg/ 
square  foot  of  chromium  applied  as  a 
cathodic  dichromate  treatment,  with 
ultra  flat  scroll  cut  sheet  form,  with  CAT 
5  temper  with  1.00/0.10  pound/base  box 
coating,  with  a  lithograph  logo  printed 
in  a  uniform  pattern  on  the  0.10  pound 
coating  side  with  a  clear  protective  coat, 
with  both  sides  waxed  to  a  level  of  15- 
20  mg/216  sq.  in.,  with  ordered 
dimension  combinations  of  (1)  75 
pound/base  box  (0.0082  inch)  thickness 
and  34.9375  inch  x  31.748  inch  scroll 
cut  dimensions;  or  (2)  75  pound/base 


box  (0.0082  inch)  thickness  and  34.1875 
inch  x  29.076  inch  scroll  cut 
dimensions;  or  (3)  107  pound/base  box 
(0.0118  inch)  thickness  and  30.5625 
inch  x  34.125  inch  scroll  cut  dimension. 
The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"),  under  HTSUS  subheadings 
7210.11.0000,  7210.12.0000, 
7210.50.0000,  7212.10.0000.  and 
7212.50.0000  if  of  non-alloy  steel  and 
under  HTSUS  subheadings 
7225.99.0090,  and  7226.99.0000  if  of 
alloy  steel.  Although  the  subheadings 
are  provided  for  convenience  and 
Customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Initiation  of  Changed  Circumstances 
Review 

Pursuant  to  section  751(d)(1)  of  the 
Act,  the  Department  may  partially 
revoke  an  antidumping  or 
countervailing  duty  order  based  on  a 
review  under  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  review  to  be 
conducted  upon  receipt  of  a  request 
which  shows  changed  circumstances 
sufficient  to  warrant  a  review.  19  CFR 
351.222(g)  provides  that  the  Department 
will  conduct  a  changed  circumstances 
review  under  19  CFR  351.216.  and  may 
revoke  an  order  (in  whole  or  in  part),  if 
it  determines  that  (i)  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  like  product 
to  which  the  order  (or  the  part  of  the 
order  to  be  revoked)  pertains  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part;  or  (ii)  other  changed  circumstances 
sufficient  to  warrant  revocation  exist. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
review,  in  accordance  with  19  CFR 
351.221(c)(3)(i).  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results. 
Interested  parties  may  submit  comments 
for  consideration  in  the  Department's 
preliminary  results  not  later  than  20 
days  after  publication  of  this  notice. 
Responses  to  those  comments  may  be 
submitted  not  later  than  10  days 
following  submission  of  the  comments. 
All  written  comments  must  be 
submitted  in  accordance  with  19  CFR 
351.303,  and  must  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  The  Department  will  also  issue 
its  final  results  of  review  within  270 
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lays  after  the  date  on  which  the 
changed  circumstances  review  is 
initiated,  in  accordance  with  19  CFR 
351.216(e),  and  will  publish  these 
results  in  the  Federal  Register. 

While  the  changed  circumstances 
review  is  underway,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise,  including  the 
merchandise  that  is  the  subject  of  this 
changed  circumstances  review,  will 
continue  unless  and  until  it  is  modified 
pursuant  to  the  final  results  of  this 
changed  circumstances  review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.216  and  351.222. 

Dated:  May  21,  2001. 
Faryar  Sliirzad, 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  01-13404  Filed  5-25-01;  8:45  am) 
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Endangered  and  Threatened  Species; 
Tales  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  availability  and 

request  for  comment. 


SUMMARY:  Notice  is  hereby  given  that 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  has  submitted  a 
Fisheries  Management  and  Evaluation 
Plan  (FMEP)  pursuant  to  the  protective 
regulations  promulgated  for  Lower 
Columbia  River  (LCR)  chinook  salmon, 
LCR  steelhead  and  LCR  chum  salmon 
imder  the  Endangered  Species  Act 
(ESA).  The  FMEP  specifies  the  future 
management  of  inland  recreational 
fisheries  potentially  affecting  the  LCR 
chinook  salmon,  LCR  steelhead,  and 
LCR  chum  salmon  in  the  State  of 
Washington.  This  document  serves  to 
notify  the  public  of  the  availability  of 
the  FMEP  for  review  and  conunent 
before  a  final  approval  or  disapproval  is 
made  by  NMFS. 

DATES:  Written  comments  on  the  draft 
FMEP  must  be  received  no  later  than  5 
p.m.  Pacific  standard  time  on  June  28, 
2001. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  FMEP 
should  be  addressed  to  Richard  Turner, 


Sustainable  Fisheries  Division.  Hatchery 
and  Inland  Fisheries  Branch,  525  N.E. 
Oregon  Street,  Suite  510.  Portland,  OR 
97232  or  faxed  to  503-872-2737.  The 
documents  are  also  available  on  the 
Internet  at  http://www.nwr.noaii.gov/. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Turner.  Portland.  OR  at  phone 
number  503-736-4737  or  e-mail: 
rich.turner@noaa.gov. 

SUPPLEMENTARY  INFORMATKW:  This 
notice  is  relevant  to  the  Lower  Columbia 
River  chinook  salmon  [Oncorhynchus 
tshawytscha),  Lower  Columbia  River 
steelhead  (O.  mykiss),  and  Lower 
Columbia  River  chum  salmon  (O.  nerka) 
Evolutionarily  Significant  Units  (ESU). 

Background 

WDFW  has  submitted  to  NMFS  an 
FMEP  for  inland  recreational  fisheries 
potentially  affecting  listed  adults  and 
juveniles  of  the  LCR  ESUs.  These 
include  fisheries  occurring  in  the 
Washington  tributaries  of  the  Cohimbia 
River  irom  the  mouth  at  the  Pacific 
Ocean  upstream  to  the  White  Salmon 
River.  The  objective  of  the  FMEP  is  to 
harvest  known,  hatchery-origin  chinook 
and  steelhead,  natural  and  hatchery  fall 
chinook  and  other  fish  species  in  a 
manner  that  does  not  jeopardize  the 
survival  and  recovery  of  the  listed  LCR 
ESUs.  All  spring  chinook  and  steelhead 
fisheries  included  in  this  FMEP  will  be 
managed  such  that  only  hatchery- 
produced  adult  spring  chinook  and 
steelhead  that  are  adipose  fin  clipped 
may  be  retained.  The  tributary  fisheries 
for  fall  chinook  salmon  will  be  managed 
to  meet  natural  and  hatchery 
escapements  and  limited  by  total 
impacts  from  all  fisheries  including 
those  that  occur  in  the  Pacific  Ocean 
and  mainstem  Columbia  River.  Impact 
levels  to  the  listed  LCR  ESUs  are 
specified  in  the  FMEP.  Risk  assessments 
in  the  FMEP  indicate  the  extinction  risk 
for  the  listed  ESUs  under  the  proposed 
fishery  impact  levels  to  be  low.  A 
variety  of  monitoring  and  evaluation 
tasks  are  specified  in  the  FMEP  to  assess 
the  abundance  of  chinook  salmon, 
steelhead  and  chum  salmon;  determine 
fishery  effort  and  catch  of  chinook 
salmon  and  steelhead;  and  angler 
compliance.  WDFW  will  annually 
conduct  a  review  of  fisheries 
compliance  with  the  provisions  of  the 
FMEP.  WDFW  will  conduct,  at  a 
minimum  of  every  5  years,  a 
comprehensive  review  to  evaluate  the 
effectiveness  of  the  FMEP. 

As  specified  in  July  10, 2000  ESA  4(d) 
rule  for  salmon  and  steelhead  (65  FR 
42422),  NMFS  may  approve  an  FMEP  if 


it  meets  criteria  set  forth  in  §  223.203 
(b)(4)(i)(A)  through  (I).  Prior  to  final 
approval  of  an  FMEP.  NMFS  must 
publish  notification  announcing  its 
availability  for  public  review  and 
conunent. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  such  regulations  as  he  deems 
necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  The  ESA  salmon  and 
steelhead  4(d)  rule  (65  FR  42422.  July 
10,  2000)  specifies  categories  of 
activities  that  contribute  to  the 
conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
do  not  apply  to  activities  associated 
with  fishery  harvest  provided  that  an 
FMEP  has  been  approved  by  NMFS  to 
be  in  accordance  with  the  salmon  and 
steelhead  4(d)  rule  (65  FR  42422.  July 
10.  2000). 

Dated:  May  23,  2001. 
Phil  WUlianu, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-13432  Filed  5-25-01;  8:45  am? 
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National  Oceanic  and  AtnuMphsric 
Administration 
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Endangered  and  Threatened  Spades; 
Talcs  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce.  . 

ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  has  submitted  a 
Fisheries  Management  and  Evaluation 
Plan  (FMEP)  pursuant  to  the  protective 
regulations  promulgated  for  Lower 
Columbia  River  [LCR.)  chinook  salmon 
under  the  Endangered  Species  Act 
(ESA).  The  FMEP  specifies  the  ftiture 
management  of  inland  recreational 
fisheries  potentially  affecting  the  LCR 
chinook  in  the  State  of  Oregon.  This 
document  serves  to  notify  the  public  of 
the  availability  of  the  FMEP  for  review 
and  comment  before  a  final  approval  or 
disapproval  is  made  by  NMFS. 
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DATES:  Written  comments  on  the  draft 
FMEP  must  be  received  no  later  than  5 
p.m.  Pacific  standard  time  on  Jime  28, 
2001. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  FMEP 
should  be  addressed  to  Richard  Turner, 
Sustainable  Fisheries  Division,  Hatchery 
and  Inland  Fisheries  Branch,  525  N.E. 
Oregon  Street,  Suite  510,  Portland,  OR 
97232  or  faxed  to  503-872-2737.  The 
documents  are  also  available  on  the 
Internet  at  http://www.nwr.noaa.gov/. 
Conoments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATKDN  COhfTACT: 
Richard  Turner,  Portland,  OR  at  phone 
number  503-736-4737  or  e-mail: 
rich.tumer@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Lower  Columbia 
River  chinook  salmon  {Oncorhynchus 
tshawytscha)  Evolutionarily  Significant 
Unit  (ESU). 

Background 

ODFW  has  submitted  to  NMFS  an 
FMEP  for  in>and  recreational  and 
commercial  fisheries  potentially 
affecting  listed  adults  and  juveniles  of 
the  LCR  chinook  salmon  ESU.  These 
include  adl  freshwater  fisheries  managed 
under  the  sole  jurisdiction  of  the  State 
of  Oregon  occurring  within  the 
boundaries  of  the  LCR  chinook  salmon 
ESU  including  all  tributaries  of  the 
Coliunbia  River  from  the  mouth  at  the 
Pacific  Ocean  upstream  to  the  Hood 
River,  except  for  the  Willamette  River 
above  Willamette  Falls  and  spring 
chinook  in  the  Clackamas  River.  Also 
included  are  the  chinook  salmon 
impacts  in  LCR  mainstem  recreational 
and  commercial  fisheries  between  the 
Coliunbia  River  mouth  and  the  Hood 
River  mouth.  The  objective  of  the 
fisheries  is  to  harvest  known,  hatchery- 
origin  spring  chinook  and  natural  and 
hatchery  fall  chinook  and  other  fish 
species  in  a  manner  that  does  not 
jeopardize  the  survival  and  recovery  of 
the  listed  LCR  ESU.  All  spring  chinook 
fisheries  included  in  this  FMEP  will  be 
managed  such  that  only  hatchery- 
produced  adult  spring  chinook  that  are 
adipose  fin  clipped  may  be  retained. 
The  tributary  fisheries  for  fall  chinook 
salmon  will  be  managed  to  meet  natural 
and  hatchery  escapements  and  limited 
by  total  impacts  from  all  fisheries 
including  those  that  occur  in  the  Pacific 
Ocean  and  mainstem  Columbia  River. 
Impact  levels  to  the  listed  LCR  chinook 
ESU  are  specified  in  the  FMEP. 
Population  viability  analysis  and  risk 
assessments  in  the  FMEP  indicate  the 
extinction  risk  for  the  listed  ESU  imder 
the  proposed  fishery  impact  levels  to  be 


low.  A  variety  of  monitoring  and 
evaluation  tasks  are  specified  in  the 
FMEP  to  assess  the  abimdance  of 
chinook  salmon,  determine  fishery 
effort  and  catch  of  chinook  salmon  and 
angler  compliance.  ODFW  will  annually 
conduct  a  review  of  fisheries 
compliance  with  the  provisions  of  the 
FMEP.  ODFW  will  conduct,  at  a 
minimiim  of  every  5  years,  a 
comprehensive  review  to  evaluate  the 
effectiveness  of  the  FMEP. 

As  specified  in  the  July  10,  2000,  ESA 
4(d)  rule  for  salmon  and  steelhead  (65 
FR  42422).  NMFS  may  approve  an 
FMEP  if  it  meets  criteria  set  forth  in  § 
223.203  {b)(4)(i)(A)  through  (I).  Prior  to 
final  approval  of  an  FMEP,  NMFS  must 
publish  notification  announcing  its 
availability  for  public  review  and 
conunent. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  such  regulations  as  he  deems 
necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  The  ESA  salmon  and 
steelhead  4(d)  rule  (65  FR  42422,  July 
10,  2000)  specifies  categories  of 
activities  that  contribute  to  the 
conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
do  not  apply  to  activities  associated 
with  fishery  harvest  provided  that  an 
FMEP  has  been  approved  by  NMFS  to 
be  in  accordance  with  the  salmon  and 
steelhead  4(d)  rule  (65  FR  42422,  July 
10,  2000). 

Dated:  May  23,  2001. 
Phil  Williams, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  01-13433  Filed  5-25-01;  8:45  am) 
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Scallop  Research  Proposals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  solicitation  for 
applications. 

SUMMARY:  NMFS  issues  this  dociunent 
to  describe  how  you,  the  researcher, 
may  submit  a  proposal  for  and  be 
selected  to  perform  sea  scallop  research 
projects  diuing  fishing  years  2001 
(March  1,  2001,  through  February  28, 
2002)  and  2002  (March  1,  2002,  through 
February  28,  2003)  funded  by  a  1- 
percent  set-aside  of  the  scallop  total 
allowable  catch  (TAC)  under 
Framework  Adjustment  14  to  the  New 
England  Fishery  Management  Coimcil's 
(Coimcil)  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP),  and  how 
NOAA  and  the  Council  will  determine 
whether  to  select  your  proposal. 

DATES:  To  be  considered  under  this 
solicitation,  all  research  proposals  that 
would  utilize  the  fishing  year  2001  TAC 
set-aside  must  be  received  between  May 
29,  2001  and  5  p.m.,  EDT,  on  June  19, 
2001  (see  ADDRESSES  section  of  this 
document).  To  be  considered  under  this 
solicitation,  all  research  proposals  that 
would  utilize  only  the  fishing  year  2002 
TAC  set-aside  must  be  received  between 
May  29,  2001  and  5  p.m.,  EST,  on 
November  1 ,  2001 ,  in  the  Northeast 
Regional  Office  (see  ADDRESSES  section 
of  this  dociunent). 

Postmarks  indicating  the  proposals 
were  mailed  on  these  dates  will  not  be 
sufficient.  Facsimile  applications  will 
not  be  accepted.  For  further  information 
related  to  the  timeframe  and  procedures 
for  submission,  review,  and  selection  of 
proposals  to  be  conducted  with  TAC 
set-aside  funds  from  the  Hudson 
Canyon  and  Virginia  Beach  Areas,  see 
Section  A,  Background,  under 
SUPPLEMENTARY  INFORMATION  of  this 
document. 

ADDRESSES:  Proposals  must  be 
submitted  to  Patricia  A.  Kiu-kul, 
Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  proposals  "Attention — Sea  Scallop 
Research  Proposals." 

Copies  of  the  Standard  Forms  for 
submission  of  research  proposals  may 
be  found  on  the  Internet  in  a  PDF 
(Portable  Document  Format)  version  at 
http://www.ofa.noaa.gov/grants/ 
index.html  imder  the  title  "Grants 
Management  Forms,"  or  by  contacting 
the  Council  office  (see  FOR  FURTHER 
INFORMATION  CONTACT) 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  M.  Fiorelli,  New  England 
Fishery  Management  Council,  (978) 
465-0492,  or  Peter  Christopher,  NMFS,. 
(978)  281-9288. 
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\  lUPPLEMENTARY  INFORMATION: 
.  k.  Background 

The  final  rule  implementing 
'ramework  14  was  published  in  the 
Federal  Register  on  May  1,  2001  (66  FR 
21639).  Framework  14  implements  a 
Scallop  Area  Access  Program  for  the 
Hudson  Canyon  and  Virginia  Beach 
Areas  (formerly  referred  to  as  the 
Hudson  Canyon  South  and  Virginia 
Beach  Closed  Areas,  respectively). 
These  areas  have  been  closed  since 
1998.  Under  this  areas  access  program, 
limited  access  sea  scallop  vessels  would 
be  allowed  to  land  scallops  in  excess  of 
the  possession  limit,  or  take  additional 
trips  above  those  provided  for  in  the 
program,  and  use  the  proceeds  of  the 
excess  catch  or  additional  trips  to  offset 
the  costs  of  the  research  proposals 
submitted  in  response  to  this  notice. 
The  Hudson  Canyon  and  Virginia  Beach 
Sea  Scallop  Access  Areas  were  re- 
opened to  scallop  fishing  upon 
implementation  of  the  final  rule 
implementing  Framework  14  (May  1, 
2001).  Authorization  to  fish  in  the  two 
Sea  Scallop  Access  Areas  would 
continue  through  the  2002  fishing  year. 
Each  year,  the  areas  would  remain  open 
until  one  of  three  events  triggered  a 
closure:  (a)  The  fishing  year  ends 
(February  28,  2002,  for  fishing  year 
2001,  and  February  28,  2003,  for  fishing 
year  2002);  (b)  the  scallop  landings  from 
an  area  exceed  the  TAC  and  it  is  closed 
by  the  Regional  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator);  or  (c)  vessels  use  all 
authorized  trips  to  fish  for  scallops 
within  one  or  both  of  the  areas. 
Framework  14  authorizes  three  trips  per 
vessel  for  each  area  in  fishing  year  2001 
and  three  trips  per  vessel  for  each  area 
in  fishing  year  2002,  unless  modified  by 
action  taken  by  the  Regional 
Administrator.  NOAA,  in  cooperation 
with  the  Council,  is  soliciting  proposals 
for  sea  scallop  research  for  both  the 
2001  and  2002  fishing  years  utilizing 
TAC  set-aside  from  the  Hudson  Canyon 
and  Virginia  Beach  Areas.  Vessels 
participating  in  an  approved  project  and 
fishing  in  the  Sea  Scallop  Access  Areas 
would  be  authorized  by  the  Regional 
Administrator  to  take  additional  trips 
into  the  areas  and/or  to  land  scallops  in 
excess  of  the  17.000-lb  (7,71 1.1 -kg) 
possession  limit  specified  for  fishing 
year  2001  and  in  excess  of  the  18,000- 
Ib  (8,164. 7-kg)  possession  limit  for' 
fishing  year  2002. 

All  research  proposals  to  be 
conducted  with  TAC  set-aside  funds 
from  the  Hudson  Canyon  and  Virginia 
Beach  Areas  must  be  received  during 
the  submission  period  identified  in  the 
DATES  section  of  this  document. 


Applicants  must  submit  one  signed 
origin&l  and  two  signed  copies  of  the 
completed  application  (including 
supporting  information).  Once  the 
applications  are  received,  NOAA  will 
either  seek  comments  from  the  Coimcil 
through  the  Council's  public  review 
process,  or  convene  a  Review  Team, 
which  will  include  representatives  from 
the  Council  and  may  include 
independent  technical  experts,  for  the 
purpose  of  reviewing  proposals  in 
closed  meetings  under  the  direction  of 
NOAA. 

The  total  set-aside  available  for 
research  is  293,256  lb  (133.0  mt),  an 
amount  of  scallops  that  has  an 
approximate  value  of  $1,173,024  (with 
prices  varying  according  to  season  and 
availability).  The  TAC  set-aside  for  sea 
scallop  research  for  the  2001  fishing 
year  is  as  follows:  139,575  lb  (63  mt)  for 
the  Hudson  Canyon  Area;  and  6,238  lb 
(3  mt)  for  the  Virginia  Beach  Area.  For 
the  2002  fishing  year,  the  TAC  set-aside 
for  research  is:  141,428  lb  (64  mt)  for  the 
Hudson  Canyon  Area;  and  6,015  lb  (3 
mt)  for  the  Virginia  Beach  Area. 

NOAA  will  award  a  grant  to 
successful  applicants  through  its  grant 
award  process.  The  project  period  for 
sea  scallop  research  cannot  predate  the 
current  Atlantic  sea  scallop  fishing  year. 
The  project  period  may  not  extend 
beyond  February  28,  2003,  and  any 
portion  of  the  2001  fishing  year  TAC 
awarded  must  be  caught  for 
compensation  by  February  28,  2002. 
The  actual  research  portion  of  the 
proposals  could  be  conducted  up 
through  February  28,  2003,  provided  the 
compensation  portion  of  the  proposal  is 
conducted  during  the  fishing  year  from 
which  the  research  TAC  set-aside  is 
being  requested.  Proposals  to  fund 
research  that  started  on  or  after  the 
project  period  began  are  eligible  for 
consideration.  However,  if  the  project  is 
not  approved,  any  research  or 
expenditures  related  to  this  project  will 
be  the  sole  responsibility  of  the 
researcher  without  any  further 
compensation  from  the  TAC  set-aside 
funds. 

NMFS  may,  with  the  concurrence  of 
the  Council,  publish  a  second  Request 
for  Proposals  for  the  fishing  year  2002 
if  it  is  deemed  necessary. 

B.  Authority 

Issuing  grants  is  consistent  with 
sections  402(e),  3p3(b)(ll),  304(e),  and 
404(c)  of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  seq. 

C.  Catalog  of  Federal  Domestic 
Assistance 

11.454,  Unallied  Management  Projects 


D.  Funding  Instrument  and  Project 
Period 

NOAA  will  award  a  grant  to 
successful  applicants  through  its  grant 
award  process.  The  project  period  for 
sea  scallop  research  can  not  predate  the 
current  Atlantic  sea  scallop  fishing  year, 
March  1,  2001.  The  project  period  may 
not  extend  beyond  February'  28,  2003. 
Any  portion  of  the  2001  fishing  year 
TAC  awarded  must  be  caught  for 
compensation  by  February  28,  2002. 
Proposals  to  fund  research  started  on  or 
after  the  project  period  are  eligible  for 
consideration.  However,  if  the  project  is 
not  approved,  any  research  or 
expenditures  related  to  this  project  will 
be  the  sole  responsibility  of  the 
researcher  without  any  further 
compensation  from  the  TAC  set-aside 
funds. 

E.  Funding  Availability 

No  Federal  funds  are  provided  for  sea 
scallop  research  under  this  notice.  The 
Federal  Government's  contribution  to 
the  project  will  be  a  Letter  of 
Authorization  that  will  provide  special 
fishing  privileges  in  response  to  sea 
scallop  research  proposals  selected  to 
participate  in  this  program.  The  Federal 
Government  shall  not  be  liable  for  any 
costs  incurred  in  the  conduct  of  the 
project.  The  funds  generated  from  the 
additional  landings  authorized  in  the 
Letter  of  Authorization  shall  be  used  to 
cover  the  cost  of  the  sea  scallop 
research,  including  vessel  costs,  and  to 
compensate  vessel  owners  for  expenses 
incurred.  Therefore,  the  owner  of  each 
fishing  vessel  selected  to  land  scallops 
in  excess  of  the  trip  limit  or  from 
additional  authorized  trips  must  use  the 
proceeds  of  the  sale  of  the  excess  catch 
to  compensate  the  researcher  for  costs 
associated  with  the  research  activities 
and  use  of  the  vessel.  Any  additional 
funds  above  the  cost  of  the  research 
activities  (or  excess  program  income) 
shall  be  retained  by  the  vessel  owner  as 
compensation  for  the  use  of  his/her 
vessel. 

F.  Scope  of  Sea  Scallop  Research 

Projects  funded  under  the  sea  scallop 
TAC  set-aside  program  should  enhance 
understanding  of  the  scallop  resource  or 
contribute  to  the  body  of  information  on 
which  management  decisions  are  made. 
Sea  scallop  research  may  be  conducted 
in  or  outside  of  the  Hudson  Canyon  and 
Virginia  Beach  Areas,  within  or  outside 
of  the  Sea  Scallop  Area  Access  Program 
timeframe,  and  on  board  a  fishing  or 
other  type  of  vessel.  Sea  scallop 
research  conducted  with  these  TAC  set- 
aside  funds  also  may  or  may  not  involve 
the  harvest  of  scallops. 
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Fxmds  generated  from  the  set-aside 
landings  shall  be  used  to  cover  the  cost 
of  the  research  activities,  including 
vessel  costs,  and  to  compensate  boats 
for  expenses  inciured  during  the 
collection  of  set-aside  scallops.  For 
example,  these  funds  could  be  used  to 
pay  for  gear  modifications,  monitoring 
equipment,  additional  provisions  (e.g., 
fuel,  ice,  food  for  scientists)  or  the 
salaries  of  research  personnel.  The 
Federal  Government  is  not  liable  for  any 
costs  incurred  by  the  researcher  or 
vessel  owner,  should  the  sale  of  the 
excess  catch  not  fully  reimbiuse  the 
researcher  or  vessel  owner  for  their 
expenses. 

G.  Eligibility  Criteria 

All  commercial  organizations;  non- 
profit organizations;  state,  local  or  tribal 
governments;  institutions  of  higher 
education;  and  individuals  are  eligible 
to  apply,  provided  that  all  proposal 
requirements  are  satisfied  and  the 
proposal  is  received  by  the  date 
specified  in  this  dociunent. 

Pursuant  to  Executive  Orders  12876, 
12900,  and  13021,  the  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
NOAA)  is  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions  and  Tribal  Colleges  and 
Universities  in  its  educational  and 
research  programs.  The  DOC/NO AA 
vision,  mission  and  goals  are  to  achieve 
full  participation  by  Minority  Serving 
Institutions  (MSIs)  in  order  to  advance 
the  development  of  human  potential,  to 
strengthen  the  nation's  capacity  to 
provide  high-quality  education,  and  to 
increase  opportunities  for  MSIs  to 
participate  in,  and  benefit  from,  Federal 
Financial  Assistance  programs.  DOC/ 
NOAA  encourages  all  applicants  to 
include  meaningful  participation  of 
MSIs. 

H.  Proposal  Requirements 

Proposals  must  be  submitted  to 
NOAA  and  must  identify  the  sea  scallop 
research  to  be  conducted  and  the  Sea 
Scallop  Access  Area  within  which  the 
research  and/or  compensation  trip  is  to 
be  conducted,  and  the  total  amoui^  of 
scallops  requested  for  the  project, 
including,  using  a  scallop  meat  value  of 
$4.50  per  pound,  their  average 
approximate  monetary  value  over  the 
last  year.  Additionally,  each  proposal 
must  identify  the  requirements  for  the 
participating  vessel(s]  that  would  make 
a  Sea  Scallop  Access  Area  trip  to  collect 
the  scallop  set-aside.  The  vessel  selected 
by  the  applicant  shoidd  be  listed  in  the 
proposal,  if  possible,  or  specifically 


identified  prior  to  final  approval  by 
NOAA.  The  proposal  must  also  include 
the  agreement  between  the  vessel  owmer 
and  researcher  that  shows  exactly  how 
the  research  activity  is  to  be  paid  for,  if 
possible,  or  such  agreement  must  be 
provided  prior  to  final  approval  by 
NOAA.  Proposals  may  request  that  the 
scallop  set-aside  be  collected  separately 
from  the  sea  scallop  research  trip  or 
other  related  research  trip.  The  separate 
sea  scallop  research  compensation  trips 
do  not  necessarily  have  to  be  conducted 
by  the  same  vessel.  The  Council  or 
NMFS  contact  person  may  provide 
assistance  to  researchers  who  are 
seeking  vessels  to  participate  in  the 
collection  of  set-aside  scallops  or 
directly  in  research  projects.  The 
Council  or  NMFS  may  publish  a  list  of 
those  vessel  owners  willing  to 
participate  through  their  respective 
homepages. 

I.  Confidentiality  of  Information     .' 

In  the  event  that  an  application 
contains  information  or  data  that  the 
applicant  does  not  want  disclosed  prior 
to  award  for  purposes  other  than  the 
evaluation  of  the  application,  the 
applicant  should  mark  each  page 
containing  such  information  or  data 
with  the  words  "Privileged, 
Confidential,  Commercial,  or  Financial 
Information  -  Limited  Use"  at  the  top  of 
tbe  page  to  assist  NOAA  in  making 
disclosure  determinations.  IXX] 
regulations  implementing  the  Freedom 
of  Information  Act  (FOLA)  are  found  at 
15  CFR  part  4.  "Public  Information," 
which  sets  forth  rules  for  DOC  to  make 
requested  materials,  information,  and 
records  publicly  available  imder  FOLA. 
To  the  extent  permitted  under  FOLA,  the 
contents  of  applications  and  proposals 
submitted  by  successful  applicants  may 
be  released  in  response  to  FOLA 
requests. 

J.  Proiect  Funding  Priorities 

Sea  scallop  research  projects  that 
identify  and  evaluate  gear  to  reduce 
groundfish  bycatch  and  habitat  impacts 
and  that  provide  improved  information 
concerning  scallop  abimdance  estimates 
are  considered  high  priority  by  the 
Council.  Sea  scallop  research  that 
involves  evaluating  the  distribution, 
size  composition,  and  density  of 
scallops  in  the  closed  areas  prior  to  the 
open  periods  also  will  be  considered 
high  priority.  Other  research  needs  (not 
listed  in  order  of  priority)  that  also  will 
be  considered  by  the  Council  and 
NOAA  follow: 

1.  Evaluation  of  ways  to  control 
predation  on  scallops;  Research  to 
actively  manage  spat  collection  and 
seeding  of  sea  scallops; 


2.  Social  and  economic  impacts  and 
consequences  of  closing  areas  to 
enhance  productivity  and  improve  yield 
for  sea  scallops  and  other  species; 

3.  High  resolution  surveys  that 
include  distribution,  recruitment, 
mortality  and  growth  rate  information; 

4.  Estimation  of  factors  affecting 
fishing  power  for  eachlimited  access 
vessel; 

5.  Demonstration  projects  to  identify 
ways  to  reducediscard  mortality, 
increase  efficiency  without  increasing 
fishing  power  (e.g.,  decreasing 
processing  time  with  sorters)  and 
improve  safety; 

6.  Rese£ut:h  to  identify  scallop  habitat 
and  ecological  relationships  that  affect 
reproduction,  recruitment  mortality  and 
growth,  including  those  enhanced/ 
impeded  by  area  closiues; 

7.  Quantification  of  fishing  costs 
related  to  fishing  for  sea  scallops  in 
specific  areas  (e.g.,  fishing  gear 
modification,  steaming  time,  and 
opportunity  cost); 

9.  Identification  of  fishermen's 
perceptions  about  area-based 
management  and  alternative  strategies; 

10.  Processing  and  analyzing  of  data 
that  will  be  collected  or  that  have 
already  been  collected; 

1 1 .  Broader  investigations  of 
variability  in  dredging  efficiency  across 
habitats  (substrates,  aurent  velocities, 
etc.)  times,  areas,  and  gear  designs;  and 

12.  Research  that  provides  more 
detailed  sea  scallop  lifehistory 
information  (especially  on  age-and  area- 
specifio- natural  mortality  and  growth) 
and  to  identify  stock-recruitment 
relationships. 

K.  Evaluation  Criteria 

The  Coimcil  or  the  Review  Team 
convened  by  NOAA  will  evaluate 
proposals  based  on  the  assigned  score 
for  each  of  the  following  criteria: 

1.  A  clear  definition  of  the  problem, 
need,  issue  or  hypothesis  to  be 
addressed  (10  points); 

2.  A  clear  definition  of  the  approach 
to  be  used,  including  theoretical  studies, 
laboratory  analyses,  and/or  field  work 
(15  points); 

3.  Adequate  justification  as  to  how  the 
project  is  likelyto  achieve  its  stated 
objectives  (20  points); 

4.  Identification  of  anticipated 
benefits,  potential  users  and  methods  of 
disseminating  results  (10  points); 

5.  Relevance  of  the  project  to  the 
research  needs  identified  by  the  Council 
(20  points); 

6.  Demonstration  of  support, 
cooperation  and/or  collaboration  with 
the  fishing  industry  (15  points);  and 

7.  Cost-effectiveness  of  the  project  (10 
points). 
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M  Selection  Procedures 

I  Applications  may  be  reviewed  and 
evaluated  by  either  the  Council  at  the 
request  of  NOAA  or  by  the  Review 
Team  convened  by  NOAA.  If  the 
Coimcil  is  requested  to  review  the 
proposals,  the  proposals  will  be 
reviewed  in  a  public  meeting  process  by 
representatives  of  the  Coimcil  based  on 
the  criteria  contained  in  Section  K  of 
this  notice.  The  Coimcil's 
representatives  would  then  make 
recommendations  to  the  Council.  The 
Council  would  consider  the 
reconunendations  of  its  representatives, 
the  Project  Funding  Priorities  identified 
in  Section  J,  the  Evaluation  Criteria 
identified  in  Section  K,  and  may  also 
consider  the  time  of  year  the  research 
activities  are  to  be  conducted,  ability  to 
meet  requirements  imder  Section  O  of 
this  notice,  and  logistic  concerns.  The 
Council  would  then  make  its 
recommendations  to  the  Regional 
Administrator.  NOAA  woiUd  consider 
the  Coimcil's  recommendations,  provide 
final  approval  of  the  projects,  and 
authorize  selected  vessel(s)  to  exceed 
the  possession  limit,  take  additional 
trips,  or  be  exempt  from  other 
regulations  specified  in  the  FMP 
through  written  notification  to  the 
applicant.  Because  NOAA  will  take  into 
account  time  of  year  the  research 
activities  are  to  be  conducted,  ability  to 
meet  requirements  under  Section  O  of 
this  notice,  including  evaluations  of 
proposals  through  the  Experimental 
Fishery  Procedures  contained  in  50  CFR 
600.745  and  648.12,  and  logistic 
concerns,  projects  may  not  be  selected 
in  the  order  recommended  by  the 
Council. 

If  the  Council  does  not  participate  in 
the  evaluation  of  the  proposals,  NOAA 
will  solicit  written  technical  evaluations 
based  on  the  evaluation  criteria 
contained  in  Section  K  of  this  notice 
from  three  or  more  private  and/or  public 
sector  experts  to  determine  the  technical 
merit  of  the  proposal.  Following 
completion  of  the  technical  evaluation, 
NOAA  will  convene  a  Review  Team 
whose  members  would  evaluate  the 
proposals  using  the  Project  Funding 
Priorities  identified  in  Section  J  and  the 
Evaluation  Criteria  identified  in  Section 
K  of  this  notice.  Based  on  the  individual 
recommendations  of  each  of  the 
members  of  this  Review  Team,  and 
based  on  program  policy  factors 
identified  in  this  notice,  NOAA  will 
provide  final  approval  and  authorize 
vessels  to  participate  in  the  research 
projects.  All  sea  scallop  research  must 
be  conducted  in  accordance  with 
provisions  approved  by  NOAA  and 


provided  in  a  Letter  of  Authorization 
issued  by  NMFS. 

M.  Proposal  Format  ~ 

Proposals  should  be  limited  to  6 
pages,  excluding  item  5  here.  The 
format  may  vary,  but  must  include: 

1.  A  project  summary; 

2.  A  narrative  project  description  to 
include:  (a)  Projectgoals  and  objectives; 
(b)  the  relationship  of  the  proposed 
project  to  management  needs  or 
priorities  identified  by  the  Council;  (c) 
a  statement  of  work  (project  design  and 
management~who  is  responsible, 
expected  products,  participants  other 
than  applicant);  and  (d)  a  sununary  of 
the  existing  state  of  knowledge  related 
to  project  and  contribution  and 
relevance  of  the  proposed  work; 

3.  A  description  of  all  funding  sources 
(including  revenues  derived  horn  the 
sale  of  scallops  harvested  under  the 
research  TAC  set-aside)  and  funding 
needs.  This  element  of  the  proposal 
must  include  the  amount  of  scallop  TAC 
set-aside  requested,  state  which  scallop 
closed  area  the  research  and/or 
compensation  trip  is  to  be  conducted  in, 
and  the  expected  funds  to  be  generated 
by  the  sale  of  those  scallops;  also  the 
expected  percentage  of  funds  to  be 
allocated  to  the  researcher  and  any 
involved  fishing  vessel; 

4.  A  budget  that  includes  a 
breakdown  of  costs  (permit  costs, 
equipment,  supplies,  overhead); 
applicants  must  submit  a  Standard 
Form  424  "Application  for  Federal 
Assistance"  including  a  detailed  budget 
using  Standard  Form  424A,  "Budget 
Information — Non-Construction 
Programs,"  Standard  Form  424B, 
"Assurances — Non-Construction 
Programs,"  and  Commerce  Department 
Form  CD-511,  "Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbying."  Copies  of  these  Standard 
Forms  may  be  found  on  the  Internet  in 
a  PDF  (Portable  Document  Format) 
version  at  http://www.ofa.noaa.gov/ 
gmnts/index.html  under  the  title 
"Grants  Management  Forms,"  or  by 
contacting  the  Council  office  (see  FOR 
FURTHER  INFORMATION  CONTACT);  and 

5.  Supporting  documents  (resumes, 
cooperative  researchagreements, 
contracts,  etc.). 

N.  Final  Reports 

NOAA  and  the  Council  will  require 
project  researchers  to  submit  an  interim 
and/or  final  report  describing  their 
research  project  results,  or  other 
acceptable  deliverable(s),  in  a  timeframe 
that  is  specific  to  the  type  of  research 


conducted.  The  format  of  the  final 
report  may  vary,  but  must  contain: 

1.  A  brief  summary  of  the  final  report; 

2.  A  description  oi  the  issue/ problem 
that  was  addressed; 

3.  A  detailed  description  of  methods 
of  data  collectionand  analyses; 

4.  A  discussion  of  results  and  any 
relevant  conclusionspresented  in  a 
format  that  is  understandable  to  a  non- 
technical audience;  this  should  include 
benefits  and/or  contributions  to 
management  decision-making; 

5.  A  list  of  entities,  firms  or 
organizations  that  actually  performed 
the  work  and  a  description  of  how  that 
was  accomplished;  and 

6.  A  detailed  final  accounting  of  all 
funds  used  toconduct  sea  scallop 
research,  including  those  provided 
through  the  research  set-aside.  The 
financial  information  must  be  submitted 
on  Office  of  Management  and  Budget 
Standard  Form-269.  Copies  of  this 
Standard  Form  may  be  found  on  the 
Internet  in  a  PDF  version  at  http:// 
www.ofa.noaa.gov/gmnts/ 
index.htmhindei  the  title  "Grants 
Management  Forms",  or  by  contacting 
the  Council  office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

O.  Other  Requirements 

Evaluations  of  the  impacts  of  sea 
scallop  research,  which  involve 
exemptions  to  the  current  fishing 
regulations,  other  than  those  stated  in 
the  FMP,  wrill  be  made  by  NMFS. 
Vessels  conducting  certain  types  of  sea 
scallop  research  requiring  relief  from 
fishery  regulations  may  be  required  to 
obtain  an  Exempted  Fishing  Permit 
(EFP).  To  apply  for  an  EFP,  interested 
parties  must  submit  an  application  to 
NMFS  at  least  60  days  before  the 
effective  date  of  the  EFP.  Additional 
time  could  be  necessary  for  NMFS  to 
make  determinations  regarding 
requirements  under  the  National 
Environmental  Policy  Act  (NEPA)  and 
other  applicable  laws. 

P.  Other  Requirements  of  Recipients 

1.  Federal  Policies  and  Procedures 
Recipients  and  subrecipients  are 

subject  to  all  Federal  laws  and  Federal 
and  DOC  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

2.  Past  Performance 
Unsatisfactory  performance  under 

prior  Federal  awards  may  result  in  a 
proposal  not  being  selected 

3.  Delinquent  Federal  Debt 

A  proposal  submitted  by  an  applicant 
who  has  an  outstanding  delinquent 
Federal  debt  is  not  eligible  for  selection 
until  either: 

i.  The  delinquent  account  is  paid  in 
frill. 
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ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  airangements  satisfectory  to 
DOC  are  made. 

4.  Name  Check  Review 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of,  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjiuy,  or  other  matters  that 
significantly  reflect  on  the  applicant's 
management,  honesty,  or  financial 
integrity. 

5.  Primary  Applicant  Certifications 
All  primary  applicants  must  submit  a 

completed  Form  CD-511.  "Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbjring,"  and  the  following 
explanations  are  hereby  provided: 

i.  Nonprocurement  Deoarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

ii.  Drug-bee  WorKplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26,  subpart  F, 
"Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  here 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000; 
and 

iv.  Anti-lobbying  Disclosures.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

6.  Lower  Tier  Certifications 
Recipients  shall  require  applicants/ 

bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 


"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
dociunent. 

7.  False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  groiuids  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

8.  Pre-award  Activities 

If  you  incur  any  costs  prior  to 
receiving  an  award  agreement  signed  by 
an  authorized  NOAA  official,  you  do  so 
solely  at  your  own  risk  of  these  costs  not 
being  included  imder  the  award. 
Notwithstanding  any  verbal  or  written 
assurance  that  you  may  have  received, 
pre-award  costs  are  not  allowed  under 
the  award  unless  the  grants  officer 
approves  them  in  accordance  with  15 
CFR  14.28. 

9.  Future  Awards 

If  we  select  your  application  to 
perform  sea  scallop  research  to  be 
conducted  with  the  scallop  TAC  set- 
aside,  we  have  no  obligation  to  provide 
any  additional  TAC  set-aside  obligations 
in  connection  with  that  award. 

Classification 

Prior  notice  and  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts  (5  U.S.C. 
553(a)(2)). 

Because  a  general  notice  of  proposed 
rulemaking  as  specified  in  5  U.S.C.  533, 
or  any  other  law,  was  not  required  for 
this  action,  the  analytical  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  are  not  applicable. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
Standard  Forms  269,  424,  424A,  424B, 
and  SF-LLL  have  been  approved  by 
OMB  imder  the  respective  control 
numbers  0348-0039,  0348-0043,  0348- 
0044,  0348-0040,  and  0348-0046. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  imless  that 
collection  displays  a  currently  valid 
OMB  control  number. 

This  action  has  been  determined  to  be 
not  significant  for  piuposes  of  Executive 
Order  12866. 


Dated:  May  23,  2001. 
John  Oliver, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

|FR  Doc.  01-13416  Filed  5-23-01;  4:15  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052201 C] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings  of  the  Standing  and 
Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC)  on  Tuesday, 
June  12,  2001  and  the  Reef  Fish 
Advisory  Panel  (AP)  on  Wednesday, 
June  13,  2001. 

DATES:  The  SSC  will  meet  beginning  at 
8:30  a.m.  on  June  12,  2001  and  will 
conclude  by  5  p.m.  The  AP  will  meet 
begiiming  at  8:30  a.m.  on  Jime  13,  2001 
and  will  conclude  by  5  p.m. 

AOOflESSES:  The  meetings  vtrill  be  held  at 
the  New  Orleans  Airport  Hilton,  901 
Airline  Highway,  Kenner,  LA; 
telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813— 
228-2815. 
SUPPLEMENTARY  INFORMATION:  The  SSC 

and  AP  will  meet  to  review  and 
comment  on  proposals  contained  in 
draft  Reef  Fish  Amendment  18,  which 
will  establish  a  10-year  red  grouper 
rebuilding  program  and  address  other 
gear  and  enforcement  issues.  The  SSC 
and  AP  will  also  be  asked  to  review  and 
comment  on  a  draft  Supplemental 
Environmental  Impact  Statement  (SEIS) 
which  updates  the  last  SEIS  (published 
in  1993  as  part  of  Amendment  5), 
reviews  environmental  impacts  of  the 
Amendment  18  alternatives,  and 
identifies  reef  fish  essential  fish  habitat 
(EFH).  The  issues  contained  in  draft 
Reef  Fish  Amendment  18  and  the 
Council's  preferred  alternatives  are  as 
follows: 
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>  Longline  and  buoy  gear  endorsement 
Section  6.1.1): 

6.1.1.1  Establish  a  longline/buoy  gear 
mdorsement-  [No  Preferred  Alternative 
Selected] 

6.1.1.2  Transferability  of 
indorsement-  Fully  transferable 

6.1.1.3  Appeals  board-  Appeals  to  be 
landled  by  NMFS 

»  Longline  and  buoy  gear  boundary  line 
Section  6.1.2)-  (No  Preferred 
Mtemative  Selected] 
»  Longline  and  buoy  gear  phase-out 
Section  6.1.3)-  [No  Preferred 
Alternative  Selected] 
■  Use  of  powerheads  when  spearfishing 
^Section  6.2):  Require  a  permit  for  the 
use  of  powerheads  when  reef  fish 
fishing  (both  commercially  and 
cecreationally),  and  eliminate  the 
regulatory  exemption  that  allows  the 
use  of  powerheads  in  the  stressed  area 

r  harvest  of  sand  perch,  dwarf  sand 

rch,  and  hogfish. 

Use  of  reef  fish  for  bait  (Section  7.0): 
hibit  the  use  of  all  species  in  the  reef 
sh  management  imit  or  parts  thereof, 
except  sand  perch  and  dwarf  sand 
perch,  with  any  gear  for  bait.  (No 
preferred  alternative  on  whether  to 
apply  this  provision  to  commercial 
fishing,  recreational  fishing,  or  both.) 
Vesselmonitoring  system  (Section  8.0): 
Require  fishing  vessels  engaged  in  the 
bottom  (reef  fish)  longline  fishery  to  be 
equipped  with  an  electronic  vessel 
monitoring  system  (VMS),  with  the  cost 
of  the  vessel  equipment,  installation, 
maintenance,  and  month-to-month 
communications  to  be  paid  or  arranged 
by  the  owners  as  appropriate.  NMFS 
will  maintain  and  will  publish  in  the 
Federal  Register  a  list  of  type-approved 
units  and  communications  protocols. 

Dormant  reef  fish  permits  (Section 
9.0)-  [No  Preferred  Alternative  Selected] 

•  Red  grouper  rebuilding  plan  (Section 
10.0): 

•  10.1  Red  Grouper  Sustainable  Fishing 
Parameters:  Set  red  grouper  maximum 
sustainable  yield  (MSY),  fishing 
mortality  rate  at  MSY  (FMSY),  and 
spawning  stock  biomass  proxy  at  MSY 
(SSMSY)  at  the  range  of  values 
estimated  by  the  Reef  Fish  Stock 
Assessment  Panel,  MSY  =  6.705  to  7.012 
million  poimds;  FMSY  =  0.223  to  0.270; 
SSMSY  =  350.7  to  433.2  million  grams 
female  gonad  weight. 

10.2  Red  Grouper  Minimum  Stock 
Size  Threshold  (MSST):  Red  grouper 
minimum  stock  size  threshold  (MSST) 
shall  be  80%  of  SSMSY  (280.6  to  346.6 
million  grams  female  gonad  weight). 

10.3  Red  Grouper  Maximum  Fishing 
Mortality  Threshold  (MFMT):  Red 
grouper  maximum  fishing  mortality 
threshold  (MFMT)  shall  be  FMSY  (0.223 
to  0.270),  or  the  F  consistent  with 


recovery  to  the  MSY  level  in  no  more 
than  10  years. 

10.4  Red  Grouper  Optimiun  Yield 
(OY):  Red  grouper  optimum  jrield  (OY) 
shall  be  90%  of  MSY  (6.035  to  6.311 
million  pounds). 

10.5  Red  Grouper  Rebuilding  Strategy: 
Adopt  a  10-year  red  grouper  rebuilding 
plan  based  on  a  constant  catch  strategy. 
The  annual  ABC  during  the  rebuilding 
period  is  initially  set  at  4.3-5.2  million 
poimds.  (This  is  a  reduction  of  21%- 
34%  fi'om  the  1996-99  average  landings 
of  6.6  million  pounds.)  This  ABC  range 
may  be  modified  following  a  future 
stock  assessment  by  a  regulatory 
amendment  or  plan  amendment. 

10.6  Commercial  Shallow-Water 
Grouper  Closed  Seasons-  [No  Preferred 
Alternative  Selected] 

10.7  Recreational  Closed  Seasons- 
[No  Preferred  Alternative  Selected] 

10.8  Commercial  Grouper  Trip 
Limits-  [No  Preferred  Alternative 
Selected] 

10.9  Recreational  Grouper  Bag 
Limits-  [No  Preferred  Alternative 
Selected] 

10.10  Closed  Areas-  [No  Preferred 
Alternative  Selected] 

Tilefish  and  Deep- Water  Grouper 
(Section  11.0):  Combine  tilefish  and 
deep-water  grouper  into  a  new  deep- 
water  reef  fish  aggregate,  and  set  the 
new  deep-water  reef  fish  quota  at  1.47 
million  pounds  (which  is  the  average 
annual  harvest  of  tilefish  and  deep- 
water  groufter  from  1996-99). 

•  Changes  to  the  reef  fish  management 
imit  (Section  12.0):  Add  the  following 
species  to  the  management  unit:  a. 
Marbled  grouper  [Epinephelus  inennis) 

•  to  the  shallow-water  aggregate,  b.  Sand 
tilefish  [Malacanthus  plumieri) 

•  Modifications  to  the  Framework 
Procedure  for  Setting  Total  Allowable 
Catch  (TAC)  (Section  13.0):  The  primary 
modification  is  to  allow  a  species  TAC 
and  commercial-to-recreational 
allocation  to  be  set  for  an  individual 
species  within  an  aggregate  (such  as  the 
shallow-water  grouper  aggregate)  that 
differs  firom  the  aggregate  allocation, 
provided  the  aggregate  allocation 
remains  as  specified.  A  second 
modification  allows  NMFS  stock 
assessments  to  report  the  status  of 
stocks  in  terms  of  biomass  or  biomass 
proxy  instead  of  spawning  potential 
ratio  (SPR). 

Although  other  non-emergency  issues 
not  on  the  agenda  may  come  before  the 
SSC/AP  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  SSC/AP  will  be  restricted 
to  those  issues  specifically  identified  in 


the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Copies  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  June  5,  2001 . 

Dated:  May  23,  2001. 
Richaid  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13437  Filed  5-25-01;  8:45  am] 
BHJJNQ  CODE  M10-22-8 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052201 B] 

New  England  Fishery  Management 
Council;  Put>llc  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimcil)  is 
scheduling  a  public  meeting  of  its  Joint 
Groundfish  Oversight  Committee,  Ad 
Hoc  Capacity  Committee  and 
Groimdfish  Advisory  Panel  in  Jime 
2001.  Reconftnendations  from  these 
committees  will  be  brought  to  the  full 
Coimcil  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  held  on 
Tuesday,  June  12,  2001,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Providence  Biltmore,  Kennedy 
Plaza,  Providence,  RI  02903;  telephone: 
(401)  421-0700. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  There  is  a 
concern  that  fishing  effort  may  increase 
in  the  groimdfish  fishery,  threatening 
recent  improvements  in  stock  condition. 
The  Groundfish  Oversight  Committee, 
Groundfish  Advisory  Panel,  and  Ad  Hoc 
Capacity  Committee  will  meet  to  review 
issues  concerning  latent  effort  and 


29096 


Federal  Register/Vol.  66,  No.  103 /Tuesday.  May  29,  2001 /Notices 


unused  days-at-sea  (DAS).  They  will 
discuss  four  alternatives  identified  by 
the  Capacity  Committee  in  2000,  as  well 
as  an  additional  alternative  developed 
by  the  Groimdfish  Plan  Development 
Team  (PDT).  The  joint  Committees  will 
review  these  alternatives,  identify 
possible  revisions,  and  develop 
recommendations  on  which,  if  any. 
should  be  included  as  part  of 
Amendment  1 3  to  the  Northeast 
Multispecies  Fishery  Management  Plan. 
The  Committees  may  also  develop 
additional  options  for  addressing  latent 
effort,  and  may  develop  a  schedule  for 
addressing  this  issue  and  adopting  any 
suggested  management  measures. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  these  groups  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  May  23,  2001. 

Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  01-13436  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  041 701 C] 

Marine  Mammals;  RIe  No.  931-1597-00 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

summary:  Notice  is  hereby  given  that 
Sam  H.  Ridgway,  RDTE  Div  3503,  49620 
Beluga  Rd,  San  Diego,  California  92152- 
6266,  has  been  issued  a  permit  to  take 
48  species  of  stranded  cetaceans  for 
scientific  research. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION 


FOR  FURTHER  INFORMATION  CONTACT:  )ill 
Lewandowski  or  Trevor  Spradlin,  301/ 
713-2289. 

SUPPLEMENTARY  INFORMATION:  On  August 
29,  2000,  notice  was  published  in  the 
Federal  Register  (65  FR  52410)  that  a 
request  for  a  scientific  research  permit 
to  take  48  species  of  stranded  cetaceans 
had  been  submitted  by  the  above-named 
individual. 

The  purpose  of  the  research,  as  stated 
in  the  application,  is  to  conduct 
audiometric  and  sonocular  testing  on  48 
species  of  stranded  cetaceans  to 
determine  their  acoustic  sensitivities     - 
and  vestibular  responses  for  use  in 
assessing  the  potential  impacts  of 
manmade  noise.  Medical  treatment  may 
also  be  provided,  at  the  request  of  the 
NMFS  stranding  network,  to  stranded  or 
entrapped  cetaceans.  Biological  samples 
may  also  be  collected,  upon 
authorization  by  the  NMFS  Regional 
Stranding  Coordinator.  Samples 
collected  abroad  may  also  be  imported 
into  the  U.S.  Research  will  occur  in 
waters  under  the  jurisdiction  of  the  U.S. 
and  the  high  seas  over  a  5-year  period. 

The  requested  permit  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.).  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.],  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit,  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Documents  may  be  reviewed  in  the 
following  locations: 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426; 

Alaska  Region,  NMFS.  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249; 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018; 

Coordinator,  Pacific  Area  Office, 
NMFS,  2570  Dole  Street,  Room  106, 


Honolulu,  HI  96822-2396;  phone 
(808)943-1221;  fax  (808)943-1240; 

Northeast  Region,  NMfFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (508)281-9250;  fax 
(508)281-9371; 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5300. 

Dated:  May  22.  2001. 
Ann  D.  Teibush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FRDoc.  01-13435  Filed  5-25-01;  8:45  am) 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

summary:  This  notice  is  issued  imder 
the  authority  of  section  131  of  the 
Atpmic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Swiss  Federal  Council 
Concerning  Peaceful  Uses  of  Nuclear 
Energy. 

This  subsequent  arrangement 
concerns  the  addition  of  Argentina, 
Brazil,  Bulgaria,  Kazakhstan,  Romania, 
South  Africa  and  Ukraine  to  the  list  of 
countries  in  Annex  I  to  the  Agreed 
Minute  to  the  Agreement  for 
Cooperation.  As  stated  in  paragraph  B  of 
the  Agreed  Minute,  coimtries  on  the  list 
are  eligible  to  receive  retransfers  of 
source  material,  uranium  other  than 
high  enriched  uranium,  moderator 
material  and  equipment  transferred 
under  Article  7  of  the  Agreement.  The 
United  States  has  brought  into  force 
new  Agreements  for  Cooperation  in  the 
Peaceful  Uses  of  Nuclear  Energy,  under 
the  authority  of  section  123  of  tie 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  with  Argentina,  Brazil, 
Bulgaria,  Kazahstan,  Romania,  South 
Africa  and  Ukraine.  These  seven 
countries  have  also  made  effective  non- 
proliferation  commitments. 
Accordingly,  they  are  eligible  third 
countries  to  which  retransfers  may  be 
made. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
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inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  May  21.  2001. 
Trisha  Dedik, 

Director,  International  Policy  and  Analysis 
for  Arms  Control  and  Nonproliferation,  Office 
of  Defense  Nuclear  Nonproliferation. 
(FR  Doc.  01-13391  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  Notice  of  intent  To 
Establish  the  National  Nuclear  Security 
Administration  Advisory  Committee 
(NNSA  AC) 

In  accordance  with  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  and  in  accordance 
with  Title  41  of  the  Code  of  Federal 
Regulations,  section  101-6.1015(a),  this 
notice  of  intent  to  establish  the  National 
Nuclear  Security  Administration 
Advisory  Committee.  This  intent  is  to 
establish  follows  consultation  with  the 
Committee  Management  Secretary  of  the 
General  Services  Administration, 
pursuant  to  41  CFR  Subpart  101-6.10. 

The  piupose  of  the  Committee  is  to 
provide  the  Administrator  for  Nuclear 
Security  with  advice,  information,  and 
recommendations  on  NNSA  mission 
performance,  needs,  and  priorities.  The 
Committee  will  provide  an  organized 
forum  for  the  community  to  provide 
advice  and  input  to  programs 
concerning  nonproliferation,  stockpile 
stewardship  and  naval  reactor  issues, 
and  their  related  technology,  research 
and  development. 

Committee  members  have  been 
identified;  they  were  selected  to  ensure 
an  appropriately-balanced  membership 
to  bring  into  account  a  diversity  of 
viewpoints,  including  representatives 
from  universities,  industry,  and  others 
who  may  significantly  contribute  to  the 
deliberations  of  the  Committee. 
Advance  notice  of  all  meetings  of  this 
Committee  will  be  published  in  the 
Federal  Register. 

The  establishment  of  the  National 
Nuclear  Security  Administration 
Advisory  Committee  has  been 
determined  to  be  compelled  by 
consideration  of  national  security, 
essential  to  the  conduct  of  Department 
of  Energy  business,  and  in  the  public 
interest. 

Further  information  regarding  this 
Committee  may  be  obtained  from  Dr. 
Maureen  McCarthy,  Chief  Scientist, 


National  Nuclear  Security 
Administration,  Washington,  DC  20585, 
phone  (202) 586-5555. 

Issued  in  Washington.  DC,  May  23,  2001. 
lames  N.  Soiit, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  01-13495  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  6450-01-P 

DEPARTMENT  OF  ENERGY 

Energy  information  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Energy  Information 

Administration  (EIA);  Department  of 

Energy  (DOE). 

ACTION:  Agency  information  collection 

activities:  Proposed  collection;  comment 

request. 

SUMMARY:  The  EIA  is  soliciting 
comments  on  the  Forms  EIA-911A-C. 
"Surveys  to  Assess  Effects  of 
Interruptions  of  Natural  Gas  Supplies." 
DATES:  Comments  must  be  filed  on  or 
before  July  30,  2001.  If  you  anticipate 
difficulty  in  submitting  comments 
within  that  period,  contact  the  person 
listed  below  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  William 
Trapmann,  (EI-44),  ATTN:  Form  EIA- 
911,  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Alternatively,  Mr.  Trapmann 
may  be  reached  by  telephone  at  202- 
586-6408,  by  FAX  at  202-586-4420  or 
by  e-mail  at 
william.trapmann@eia.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  forms  and  instructions 
should  be  directed  to  Mr.  Trapmann  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

The  Federal  Energy  Administration 
Act  of  1974  (FEA  Act)  (Pub.  L.  No.  93- 
275,  15  U.S.C.  761  et  seq.)  and  the  DOE 
Organization  Act  (Pub.  L.  No.  95-91,  42 
U.S.C.  7101  et  seq.)  require  the  EIA  to 
carry  out  a  centralized,  comprehensive, 
and  unified  energy  information 
program.  This  program  collects, 
evaluates,  assembles,  analyzes,  and 
disseminates  information  on  energy 
resource  reserves,  production,  demand, 
technology,  and  related  economic  and 
statistical  information.  To  carry  out  this 
program,  section  13(b)  of  the  FEA  Act 


(15  U.S.C.  772(b))  states  that  "All 
persons  owning  or  operating  facilities  or 
business  premises  who  are  engaged  in 
any  phase  of  energy  supply  or  major 
energy  consumption  shall  make 
available  to  the  (Secretary)  such 
information  and  periodic  reports, 
records,  documents,  and  other  data, 
relating  to  the  purposes  of  this  Act, 


•  *   «•• 


Under  the  authorities  granted,  EIA 
conducts  mandatory  surveys  of 
companies  involved  in  energy  supply 
and  consumption.  Conducting  the 
surveys  provides  EIA  with  information 
used  to  accurately  estimate  United 
States  energy  supplies.  Users  of  EIA's 
information  include  analysts  in  Federal, 
State,  and  local  governments,  as  well  as 
analysts  in  energy  trade  associations, 
energy  companies,  the  media, 
consultants,  and  other  private 
organizations. 

The  EIA,  as  part  of  its  effort  to  comply 
with  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13,  44  U.S.C.  Chapter 
35),  provides  the  general  public  and 
other  Federal  agencies  with 
opportunities  to  comment  on  collections 
of  energy  information  conducted  by  or 
in  conjunction  with  the  EIA.  Any 
comments  received  help  the  EIA  to 
prepare  data  requests  that  maximize  the 
utility  of  the  information  collected,  and 
to  assess  the  impact  of  collection 
requirements  on  the  public.  Also,  the 
EIA  will  later  seek  approval  by  the 
Office  of  Management  and  Budget 
(0MB)  of  the  collections  under  section 
3507(a)  of  the  Paperwork  Reduction  Act 
of  1995. 

During  the  past  two  winters,  EIA  has 
fielded  emergency  surveys  to  collect 
information  for  addressing  increasing 
volatility  in  natural  gas  supplies  and 
prices.  Most  recently,  in  order  to  assess 
interactions  of  the  natural  gas  and 
distillate  energy  markets  during  the 
2000/2001  winter  heating  season 
(October-March)  and  to  answer 
questions  on  the  effects  that  "fuel- 
switching"  customers  (i.e.,  those  that 
switch  between  natural  gas  and 
petroleum  products)  have  on  demand 
and  prices,  EIA  needed  to  collect 
information  that  was  not  then  available. 
To  satisfy  the  information  needs,  EIA 
fielded  the  following  surveys: 

•  Form  EIA-911A,  "Biweekly  Gas 
Supplier  Survey" 

Form  EIA-911A  was  used  to  collect 
information  on  a  biweekly  basis  from  a 
sample  of  companies  that  deliver  ~~ 

natural  gas  regarding  delivered  volumes 
and  interruptions  of  service  for  the 
January  through  March  portion  of  the 
heating  season.  For  each  two-week 
period,  data  were  collected  on  deliveries 
(firm,  non-firm);  interruptions  (volumes 
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and  hours  interrupted,  both  firm  and 
non-firm);  and  customers  interrupted. 

•  Form  EIA-911B,  "Biweekly 
Petroleum  Product  Suppliers  Sales 
Report"  For  the  same  period,  EIA 
collected  information  on  a  biweekly 
basis  from  petroleiun  product  suppliers 
regarding  customers  serviced;  volumes 
(gallons)  sold  by  product  to  customers 
with  fiiel-switching  capabilities;  total 
retail  and  wholesale  volumes  sold  by 
product,  and  beginning  and  ending 
secondary-system  inventories  by 
product. 

•  Form  EIA-911C,  "Biweekly  Natiual 
Gas  And  Petroleum  Customer  Survey" 
Also,  EIA  collected  information  on  a 
biweekly  basis  frtim  energy  customers 
with  fuel-switching  capabilities 
regarding  natural  gas  and  petroleum 
product  deliveries;  voluntary  and 
involuntary  interruptions  of  natural  gas 
deliveries  (volimies  and  hours); 
substitutions  of  petroleum  products  as 
fuel  in  place  of  natural  gas;  and 
inventories  of  distillate  fuel  oil  and 
other  petroleiun  fuels. 

For  both  the  1999/2000  and  2000/ 
2001  heating  seasons,  EIA  needed  to 
request  OMB  approval  on  an  emergency 
basis  to  collect  natural  gas  information. 
The  data  collected  was  used  to  respond 
to  requests  bom  the  Secretary  of  Energy 
and  Congress. 

n.  Current  Actions 

Given  the  need  for  emergency 
approvals  for  the  past  two  heating 
seasons  and  the  likelihood  of 
recurrences  of  volatile  natxual  gas 
supplies  and  prices,  EIA  is  requesting 
comments  on  three  forms  for  which  EIA 
will  request  contingency  stand-by  OMB 
approval  for  use  in  the  event  of  future 
natural  gas  supply  or  price  emergencies. 
EIA  will  request  approval  bova  OMB  for 
the  three  surveys  tturough  August  31 , 
2004,  to  collect  data  during  the  winter 
heating  season  (October-March)  if  an 
emergency  arises  (e.g.,  large  spikes  in 
the  price  of  natural  gas  or  heating  oil,  a 
Congressional  request,  or  a  severe  cold 
spell  that  residts  in  low  stocks  of 
heating  fuels).  EIA  will  request  that 
OMB  approve  the  forms  on  a  stand-by 
basis  so  that  EIA  would  be  able  to 
implement  them  immediately  when 
circiunstances  warrant.  EIA's  proposal 
allows  the  public  to  comment  on  the 
forms  in  a  non-emergency  setting, 
permits  OMB  time  to  review  the  forms 
without  the  time  constraints  of  an 
emergency  request,  and  allows  EIA  to 
have  forms  in  place  ready  to  address 
information  needs  in  the  event  of 
significant  supply  and/or  price 
volatility. 

The  EIA  Administrator  shall 
determine  when  conditions  warrant 


implementing  one  or  more  of  the 
proposed  forms.  At  that  time,  EIA 
would  notify  OMB  of  th^ecision  and 
would  use  the  fonn(s)  if  OMB  did  not 
object.  The  geographic  area(s)  (e.g, 
specific  States,  U.S.  regions,  etc.)  to  be 
siuveyed  and  the  frequency  (e.g., 
biweekly,  monthly,  etc.)  of  the  data 
being  collected  would  be  determined  by 
the  Administrator  at  the  time  of  a 
triggering  event.  The  EIA  does  not 
anticipate  the  need  for  these  forms  on  a 
national  basis  and  does  not  believe  that 
given  existing  and  anticipated  staff  and 
resources  that  the  forms  would  be 
implemented  on  a  national  basis. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  11.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  comments. 

General  Issues 

A.  Are  the  proposed  collections  of 
information  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency  and  does  the  information  have 
practical  utility?  Practical  utility  is 
defined  as  the  actual  usefulness  of 
information  to  or  for  an  agency,  taking 
into  account  its  accuracy,  adequacy, 
reliability,  timeliness,  and  the  agency's 
abiUty  to  process  the  information  it 
collects. 

B.  What  enhancements  can  be  made 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent  to  the 
Request  for  Information 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  need  clarification? 

B.  Can  the  information  be  submitted 
by  the  due  date? 

C.  Reporting  biuden  is  estimated  to 
average: 

EIA-911A  =  2  hours  per  reporting 
period, 

E1A-911B  =  1  hour  per  reporting 
period,  and 

EIA-911C  =  2  hours  per  reporting 
period. 

The  estimated  burden  includes  the 
total  time  necessary  to  provide  the 
requested  information.  In  your  opinion, 
how  acciu^te  are  the  burden  estimates? 

D.  EIA  estimates  that  the  only  cost  to 
a  respondent  is  for  the  time  it  will  take 
to  prepare  for  and  complete  the  surveys. 
Will  a  respondent  incur  any  other  start- 
up costs  for  reporting,  or  any  recurring 
annual  costs  for  operation,  maintenance, 
and  purchase  of  services  associated  with 
the  information  collection? 

E.  What  additional  actions  could  be 
taken  to  minimize  the  biuxlen  of  these 


collections  of  information?  Such  actions 
may  involve  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

F.  Does  any  other  Federal,  State,  or 
local  agency  collect  similar  information 
that  would  be  useful  for  developing  the 
acciu'ate  and  independent  natural  gas 
data  that  would  be  available  from  the 
proposed  survey?  If  so,  specify  the 
agency,  the  data  element(s),  the  methods 
of  collection,  and  the  name  and  phone 
number  of  someone  that  ELA  may 
contact  for  additional  information. 

As  a  Potential  User  of  the  Information 
To  Be  Collected 

A.  Is  the  information  useful  at  the 
levels  of  detail  to  be  collected? 

B.  For  what  purpose(s)  would  the 
information  be  used?  Be  specific. 

C.  Are  there  alternate  sources  for  the 
information  and  are  they  useful?  If  so, 
please  specify  the  sources  and  their 
weaknesses  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  The  comments 
also  will  become  a  matter  of  public 
record. 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13, 44  U.S.C.  Chapter  35). 

Issued  in  Washington,  D.C..  May  21,  2001. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration 

(FR  Doc.  01-13392  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockst  No.  IC01-523-001,  FERC-523] 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 

May  22.  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 


13).  Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
February  1,  2001  (66  FR  8577-85-78) 
and  has  made  this  notation  in  its 
submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  726  Jackson 
Place,  NW.,  Washington,  DC  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Mr. 
Michael  Miller,  888  First  Street  NE, 
Washington,  DC.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425,  and  by  e-mail  at 
mike.mHler@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION: 
Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
523  "Secvuities  Authorization". 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Contro/ No:  OMB  No.  1902-0043. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
these  mandatory  information  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  sections  19,  20 
and  204  of  the  Federal  Power  Act  (FPA). 
Under  the  FPA,  a  public  utility  or 
licensee  must  obtain  Commission 
authorization  for  the  issuance  of 
securities  or  the  assumption  of 
liabilities  pursuant  to  the  sections 
identified  above.  Public  utilities  or 
licensees  are  not  permitted  to  issue 
securities  or  assume  any  obligations  or 
liabilities  as  guarantor,  indorser,  or 
surety  or  otherwise  in  respect  of  any 
other  seciuity  of  another  person,  unless 
and  until,  they  have  submitted  an 
application  to  the  Commission  who  in 
turn,  issues  an  order  authorizing 


assumption  of  the  liability  or  issuance 
of  the  securities.  The  information  filed 
in  applications  to  the  Commission  is 
used  to  determine  the  Commission's 
acceptance  and/or  rejection  for  granting 
authorization  for  either  issuances  of 
seciuities  or  assiunptions  of  obligations 
or  liabilities  to  licensees  and  public 
utilities.  The  Commission  implements 
these  filing  requirements  in  the  Code  of 
Federal  Regulations  (CFR)  imder  18  CFR 
parts  20,  34,  131.43,  131.50. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  90  respondents, 
an  adjustment  of  30  respondents  fix)m 
the  Commission's  initial  notice. 

6.  Estimated  Buirden:  9,900  total 
burden  hours,  90  respondents,  90 
response  annually  (1  response  per 
respondent),  110  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  9,900  hours+2,080  hoiu^ 
per  yearx$97,534  per  year=$464,224. 

Statutory  Authority:  Sections  19,  20  and 
204  of  the  Federal  Power  Act  (FPA).  16 
U.S.C.  792-828C. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13356  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -79-000] 

ANR  Pipeline  Company;  Notfce  of  Site 
Visit 

May  22.  2001. 

On  May  30  and  31.  2001,  the  staff  of 
the  Office  of  Energy  Projects  (OEP)  will 
conduct  a  pre-certification  site  visit  of 
ANR  Pipeline  Company's  (ANR)  Badger 
Pipeline  Project  in  Racine  and  Kenosha 
Counties,  Wisconsin.  The  project  area 
will  be  inspected  by  automobile  and  on 
foot,  as  appropriate.  The  site  visit  will 
start  each  day  at  8:00  am  at  the  lobby 
of  the  Country  Inns  &  Suites  at  7011 
122nd  Ave.,  Kenosha,  Wisconsin. 
Representatives  of  ANR  will  accompany 
the  OEP  staff. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  additional 
information,  contact  the  Commission's 
Office  of  External  Affairs  (202)  208- 
1088. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13358  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01-3S»-001] 

Dominion  Transmission,  inc.;  Notice  of 
Status  Report  and  Request  for  Waiver 

May  22,  2001. 

Take  notice  that  on  May  15,  2001. 
Dominion  Transmission  Inc.  (DTI) 
tendered  for  filing  a  status  report 
reconciling  actual  stranded  costs  and 
surcharge  recoveries  under  DTI's 
Stranded  Accoimt  No.  858  tracking 
mechanism  for  the  annual  period 
ending  April  30,  2001. 

DTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  its  commitment 
to  file  a  report  with  the  Commission  to 
reconcile  its  surcharge  collections  and 
actual  costs,  as  it  agreed  to  do  in  its 
earlier  March  30,  2001  filing.  Further, 
DTI  requests  waiver  of  Section  18.2  of 
its  GT&C  of  its  tariff,  so  that  it  can  return 
excess  collections  of  $177,306,  with 
interest,  in  its  next  annual 
Transportation  Cost  Rate  Adjustment 
(TCRA)  filing  to  become  effective 
November  1,  2001  rather  than  through 
the  stranded  cost  tracking  mechanism  of 
its  tariff. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  its  customers  and  to  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  May  30,  2001.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm.  \^ 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13361  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  EROO-241 5-002] 

Entergy  Services,  Inc.;  Notice  of  Filing 

May  22,  2001. 

Take  notice  that  on  May  11,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  compliance  refund  report  in 
accordance  with  the  Commission's  letter 
order  in  Docket  Nos.  EROO-241 5-000, 
EROO-241 5-001.  and  ELOO-1 06-000. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  1, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-13394  Filed  5-25-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP01-422-000] 

Kinder  Morgan  interstate  Gas 
Transmission  LLC,  Notice  of  Tariff 
Filing 

May  22.  2001. 

Take  notice  that  on  May  17,  2001, 
Kinder  Morgan  Interstate  Gas 


Transmission  LLC  (KMIGT)  tendered  for 
filing  to  become  part  of  KMIGT's  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 
1-A  and  Fourth  Revised  Volume  No.  1- 
B,  the  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  and  to  be 
effective  Jime  17,  2001. 

KMIGT  is  making  this  housekeeping 
filing  as  an  effort  to  clarify  and  correct 
various  sections  of  KMIGT's  FERC  Gas 
Tariff. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13362  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2076-000] 

New  York  independent  System 
Operator;  Notice  of  Filing 

May  22,  2001. 

Take  notice  that  on  May  17,  2001,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  at  the  Direction 
of  its  independent  Board  of  Directors, 
made  an  exigent  circumstances  filing  to 
propose  changes  to  its  Market 
Administration  and  Control  Area 


Services  Tariff  (Services  Tariff)  designed 
to  implement  automated  mitigation 
procedures.  The  NYISO  has  requested 
that  the  Commission  act  on  this  filing  in 
a  expedited  manner  and  that  it  shorten 
the  usual  period  for  comments.  The 
NYISO  has  also  requested  that  the 
Commission  waive  its  usual  60-day 
notice  requirement  and  make  the  filing 
effective  no  later  than  June  15,  2001., 

The  NYISO  has  served  a  copy  of  this 
filing  on  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO 's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  on  the  New  York  State 
Public  Service  Commission,  on  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania  and  on  all 
parties  in  Docket  Nos.  ELOl-55-000  and 
EROl-181-000.  The  NYISO  has  also 
emailed  a  copy  of  this  filing  to  all 
subscribers  to  the  NYISO's  Technical 
Information  Exchange  list. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  May  31, 
2001 .  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and.the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13357  Filed  5-25-01:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

[Docket  No.  CP01-361-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Application 

May  22.  2001. 

Take  notice  that  on  May  11,  2001, 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed,  in  Docket  No. 
CPOl-361-000,  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing: 
(1)  two  taps  on  Northwest's  mainline 
near  Vail,  Washington,  (2)  a  20-inch 
diameter  48.9-mile  lateral  pipeline  in 
Thurston  and  Grays  Harbor  Counties, 
Washington,  (3)  4700  horsepower  of 
compression  at  an  existing  compressor 
station  in  Thurston  County,  (4)  a 
delivery  meter  station  in  Grays  Harbor 
County,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed  at 
http://www.ferc.fed.us/onIine/rims.htm 
(call  202-208-2222  for  assistance). 

Specifically,  Northwest  requests 
authorization  to  construct  the  Grays 
Harbor  Lateral  to  provide  natural  gas 
deliveries  to  Duke  Energy  Grays  Harbor, 
LLC  (Duke)  for  electricity  generation  at 
a  planned  new  power  plant  in  Grays 
Harbor  County.  Duke  has  executed  a 
Rate  Schedule  TF-1  Transportation 
Agreement  (Lateral  Transportation 
Agreement),  for  the  firm  transportation 
of  up  to  161,500  Dth  per  day  over  the 
proposed  Grays  Harbor  Lateral,  for  a 
primary  term  of  30  years. 

Northwest  requests  approval  of  non- 
conforming provisions  in  its  Lateral 
Transportation  Agreement  with  Duke 
that  include:  giving  Duke  a  preferential 
right  to  acquire  any  compression-only 
expansive  capacity  on  the  lateral  for  a 
period  of  ten  years;  an  agreement  by 
Northwest  not  to  solicit  expansion 
transportation  commitments  through  a 
mainline  expansion  open  season 
process  for  expansion  capacity  on  the 
proposed  delivery  facilities  and;  a 
provision  to  adjust  Duke's  cost 
responsibility  in  the  event  that 
Northwest  installs  additional 
compression  to  provide  expansion 
capacity  for  a  third-party  shipper.   . 
Northwest  also  requests  any  necessary 
waiver  of  Northwest's  tariff  provisions, 
specifically  requesting  waiver  of  Section 
21.3  of  its  tariffs  General  Terms  and 
Conditions  to  the  extent  necessary  for 


the  Lateral  Transportation  Agreement 
provisions  to  supersede  the  otherwise 
applicable  tariff  provision  for  early 
liunp  sum  buyouts  of  a  cost  of  service 
charge. 

The  estimated  cost  of  the  proposed 
lateral  facilities  is  approximately  $75. 2 
million  with  an  estimated  initial 
monthly  cost-of-service  charge  for  Duke 
of  $1,406,692.  Pursuant  to  the  Lateral 
Transportation  Agreement,  Duke  will 
reimburse  Northwest  for  all  actual  costs 
associated  with  the  proposed  facilities 
by  paying  a  monthly  cost-of-service 
charge  over  30  years.  In  recognition  of 
Duke's  facilities  reimbursement 
obligation,  the  associated  Rate  Schedule 
TF-1  reservation  charge  for  Duke's 
transportation  on  the  lateral  will  be 
discounted  to  zero.  Northwest  requests 
a  preliminary  determination  on  non- 
environmental  issues  by  November  15, 
-2001 ,  and  a  final  certificate  order  no 
later  than  April  15,  2002,  in  order  to 
complete  the  project  before  November 
2002,  the  date  Diike  estimates  it  will 
require  test  gas  for  its  new  plant. 

Questions  regarding  the  details  of  this 
proposed  project  should  be  directed  to 
Mr.  Gary  Kotter,  Manager  Certificates, 
Northwest  Pipeline  Corporation,  P.O. 
Box  58900,  Salt  Lake  City,  Utah  84158- 
0900  or  call  (801)  584-7117. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  Jime  12,  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 


taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conunents  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  dociunents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties.  ~~ 

However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests,  and 
interventions  may  be'filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbetl.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
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final  Conunission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13359  Filed  5-25-01;  8:45  am) 

BaXMG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -180-000;  Docket  No. 
RP01 -222-000] 

Before  Commissioners:  Curt  Hebert, 
Jr.,  Chairman;  William  L  Massey,  and 
Linda  Breattiitt  San  Diego  Gas  and 
Electric  Company  and  The  Los 
Angeles  Department  of  Water  and 
Povver;  Order  Requesting  Comments 

Issued  May  22,  2001. 

In  response  to  petitions  for  relief 
concerning  high  natural  gas  prices  in 
California,  this  order  requests  comments 
on  whether  the  Commission  should 
reimpose  the  maximum  rate  ceiling  on 
short-term  capacity  release  transactions 
into  California,  and  the  effects  of  such 
action  on  the  California  gas  market. 

Background 

1.  On  December  7,  2000,  in  Docket 
No.  RPOl-180-000,  San  Diego  Gas  and 
Electric  Compapy  (SDG&E)  filed  a 
petition  for  emergency  relief  requesting 
that  the  Commission  immediately  order 
(1)  that  price-caps  for  short-term 
releases  of  capacity  for  service  to  the 
California  border  and  to  points  of 
interconnection  between  interstate 
pipelines  and  California  local 
distribution  companies  (LDCs)  be  re- 
imposed  effective  immediately  and  kept 
in  effect  until  March  31,  2001, ^  and  (2) 
that  sellers  be  required  to  state 
separately  the  transportation  and 
commodity  components  of  the  bundled 
rate  for  sales  at  these  points  so  that  the 
cap  can  be  enforced  on  these 
transactions.2  Alternatively,  SDG&E 


>  Section  284. 8(i)  of  the  Commission's 
regulations,  as  implemented  by  Order  No.  637, 
states  that,  "[ulntil  September  30,  2002,  the 
ma3dmum  rate  ceihng  does  not  apply  to  capacity 
release  transactions  of  less  than  one  year.  With 
respect  to  releases  of  31  days  or  less  under 
paragraph  (h),  the  requirements  of  paragraph  (h)(2) 
will  apply  to  all  such  releases  regardless  of  the  rate 
charged." 

2  On  May  18,  2001,  in  Docket  No.  RMOl-9-000, 
the  Commission  issued  an  order  proposing  to 
impose  certain  reporting  requirements  on  natural 
gas  sellers  and  transporters  serving  the  California 
market.  The  proposed  reporting  requirements  are 
intended  to  provide  the  Commission  with  the 
necessary  information  to  determine  what  action,  if 
any,  it  should  take  within  its  jurisdiction.  Our  order 
today  coupled  with  our  May  18  order  continues  to 
focus  on  issues  related  to  natural  gas  prices  in 


asserted  that  the  cap  could  be  enforced 
on  such  bundled  sales  through  a 
mechanism  that  caps  bundled  sales  at 
these  points  at  150  percent  of  the  sum 
of  a  reported  average  commodity  sales 
price  plus  the  as  billed  rate  for  interstate 
transportation. 

2.  On  February  1,  2001,  the  Los 
Angeles  Department  of  Water  and  Power 
(LADWP)  filed  a  petition  that  requests 
that  the  Commission  immediately 
rescind  the  portion  of  Order  No.  637 
that  removed  the  price  cap  for  short- 
term  capacity  release  and  pipeline 
capacity  transactions  for  service  to  the 
Califomia  border  and  to  points  of 
interconnection  between  interstate 
pipelines  and  Califomia  LCDs  until 
March  31,  2001.  LADWP  further 
requests  that  the  Commission  initiate  a 
proceeding  that  will  allow  the 
Commission  to  determine  by  March  31, 
2001,  whether  the  removal  of  the  price 
cap  on  short-term  transactions 
associated  with  Califomia  is  warranted. 

Public  Notice  and  Interventions 

Public  notice  of  SDG&E's  filing  was 
issued  on  December  8,  2000. 
Interventions  and  protests  were  due  by 
December  13,  2000.  Public  notice  of 
LADWP's  filing  was  issued  on  Febmary 
26,  2001.  Interventions  and  protests 
were  due  by  March  2,  2001.  Pursuant  to 
Rule  214  (18  CFR  385.214  (2000)),  all 
timely  filed  motions  to  intervene  and 
any  motions  to  intervene  out-of-time 
filed  before  the  issuance  date  of  this 
order  are  granted.  Granting  late 
intervention  at  this  stage  of  the 
proceeding  will  not  disrupt  the 
proceeding  or  place  additional  burdens 
on  existing  parties. 

With  respect  to  SDG&E's  petition,  a 
number  of  Califomia  entities,  including 
the  Public  Utilities  Commission  of  the 
State  of  Califomia  (CPUC),  Califomia 
local  distribution  companies  (LDCs), 
miuiicipalities,  and  various  business 
concerns,  filed  comments  in  support  of 
granting  the  requested  relief.  Comments 
in  opposition  to  SDG&E's  petition  were 
filed  by  various  parties,  mainly  by  gas 
marketers.  Certain  other  commenters 
such  as  the  Indicated  Shippers  and  the 
Natural  Gas  Supply  Association  (NCSA) 
supported  reimposition  of  the  price  cap 
on  short-term  capacity  release 
transactions  but  opposed  any  price  cap 
on  bundled  sales  of  gas  or  the  gas 
commodity.  Since  LADWP's  request  for 
relief  is  the  same  as  SDG&E's  fewer 
comments  were  filed  in  response  to 
LADWP's  petition.  As  with  the  SDG&E 


California  and  actions  we  may  take  to  address 
capacity  release  transactions  and  bundled  sales  (i.e., 
the  "gray  market"). 


petition,  Califomia  entities  support  the 
request  for  relief. 

Discussion 

SDG&E  and  LADWP  request  that  the 
Commission  re-impose  the  price  cap  for 
short-term  releases  of  capacity  for 
service  to  the  Califomia  border  and  to 
points  of  interconnection  between 
interstate  pipelines  and  Califomia  LCDs. 
Their  request  for  relief  is  based  on  the 
assumption  that  high  prices  of  gas 
delivered  at  the  Califomia  border  are 
due,  in  part,  to  the  ability  of  persons 
selling  to  the  Califomia  market  to  charge 
above  the  interstate  pipeline's 
maximum  tariff  rate  for  the  release  of 
pipeline  capacity.  SDG&E  points  to  the 
spot  price  at  the  Califomia  border  of  $50 
per  MMBtu  for  November  and  December 
2000  as  evidence  of  significant  market 
distortions  requiring  Commission 
action. 

In  response  to  the  requests  filed  by 
SDG&E  and  LADWP,  the  Commission 
Staff  has  been  analyzing  the  capacity 
release  information  pipelines  are 
required  to  maintain  piu^uant  to  section 
284.13  of  the  Commissions's 
regulations.  The  Commission  Staff  has 
examined  capacity  release  information 
for  pipelines  serving  California  for  the 
period  from  November  2000  through 
April  2001.  The  Commission  Staffs 
analysis  in  the  attached  Appendix 
shows  that  there  were  very  few  capacity 
transactions  release  transactions  into 
Califomia  that  were  above  the  pipelines' 
maximum  rates.  For  the  period 
November  2000  through  April  2001,  the 
pipelines'  capacity  release  information 
shows  that  releases  above  the  pipelines' 
maximum  rates  ranged  from  a  high  of 
91,236  MMBtu/day  for  April  2001  to  a 
low  of  7,000  MMBtu/day  in  December 
2000.  The  interstate  capacity  into 
Califomia  is  approximately  7,435,000 
Mcf/day  ^  (an  Mcf  is  roughly  equal  to  an 
MMBtu)  and  the  intrastate  receipt 
capacity  (takeaway  capacity)  is 
approximately  6,675,000  Mcf/day.* 
Therefore,  the  volume  of  capacity 


'Energy  Information  Administration  1999  Report 
on  Califomia  Interstate  Natural  Gas  Pipeline 
Capacity  Levels.  The  Commission  has  also  recently 
approved  an  additional  485,000  Mcf/day  of  capacity 
into  Califomia.  See,  Questar  Southern  Trails 
Pipeline  Company,  Docket  No.  CP99-1 63-001,  et 
al.,  92  FERC 1 61,110  (2000);  Kem  River  Gas 
Transmission  CoAipany,  Docket  No.  CPOl-106-000, 
95  FERC  1 61,022  (2001);  and  El  Paso  Natural  Gas 
Company,  Docket  No.  CPOO-422-000,  et  al.,  95 
FERC  161,  176  (2001). 

*  See,  www.cpuc.ca.gov/static/industry/gas/ 
gas.fworkshop.htm.  April  17,  2001  presentation  of 
the  Califomia  Energy  Commission  at  CPUC  Natural 
Gas  Infrastructure  Workshop.  An  analysis  done  by 
Economists  Incorporated  for  the  Interstate  Natural 
Gas  Association  of  America  shows  that  the 
interstate  takeaway  capacity  is  5,853,000  Mcf  per 
day.  See,  "Calif.  Utilities  Spumed  Pipeline 
Projects  ■  in  The  Electricity  Daily  (May  18.  2001). 


releases  above  the  maximum  tariff  rate 
as  compared  to  the  interstate  capacity 
into  Califomia  ranges  fi-om  a  low  of  .09 
percent  for  December  2000  to  a  high  of 
1.2  percent  for  April  2001. 

In  light  of  this  information,  the 
Commission  requests  comment  on 
whether  section  284. 8(i),  which  states 
"lulntil  September  30,  2002,  the 
maximiun  rate  ceiling  does  not  apply  to 
capacity  release  transactions  of  less  than 
one  year,"  should  not  apply  to  capacity 
release  transactions  into  Califomia,  that 
is,  the  maximum  rate  ceiling  would  be 
reimposed  on  short  term  capacity 
release  transactions  into  Califomia  prior 
to  September  30,  2002. 

As  part  of  this  inquiry,  the 
Commission  requests  comment  on  the 
following  questions:  (1)  Would 
reimposition  of  the  maximum  rate 


ceiling  on  short-term  capacity  release 
transactions  into  Califomia  have  any 
significant  effect  on  the  price  of  gas  at 
the  Califomia  border;  (2)  Should  the 
reimposition  of  the  maximum  rate 
ceiling  on  short-term  capacity  release 
transactions  be  limited  to  Califomia  or 
extended  to  pipelines  delivering  into 
the  Westem  Systems  Coordinating 
Coimcil  (WSCC)  region;  (3)  What  effect 
do  capacity  release  transactions  have  on 
wholesale  electric  prices;  (4)  What 
would  be  the  effect  of  reimposing  the 
maximum  rate  ceiling  on  short-term 
capacity  release  transactions  into 
Califomia  given  firm  shippers'  ability  to 
make  bundled  sales  at  the  California 
border;  and  (5)  How  will  reimposing  the 
maximum  rate  ceiling  for  short-term 
capacity  release  transactions  into 


Califomia  impact  shippers'  ability  to 
obtain  short-term  firm  capacity. 

Any  person  interested  in  responding 
to  the  questions  discussed  above  shoidd 
file  comments  with  the  Commission 
within  20  days  of  the  date  of  this  order. 
The  comments  will  be  used  in 
determining  what  further  actions  should 
be  taken  by  the  Commission  in  response 
to  the  petitions  filed  in  this  proceeding. 

The  Commission  Orders 

Interested  persons  are  directed  to  file 
comments  in  response  to  the  questions 
posed  above  within  20  days  of  the  date 
of  this  order. 

By  the  Commission. 
David  P.  Boergers, 

Secretary. 

BILUNG  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP01 -333-001  and  RP01-380- 
001] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Change  In  Gas 
Tariff 

May  22.  2001. 

Take  notice  that  on  May  16,  2001, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  for  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  substitute 
tariff  sheets,  to  become  effective  May  18, 
2001: 

Sub  Second  Revised  Sheet  No.  66 
Sub  Original  Sheet  No.  66A 

Tuscarora  states  tbat  the  purpose  of 
this  filing  is  to  incorporate  into  its 
currently  effective  tariff  certain  tariff 
provisions  previously  accepted  by  the 
Commission  but  inadvertently 
superseded  by  a  subsequent,  unrelated 
tariff  filing. 

Tuscarora  states  that  copies  of  its 
filing  have  been  mailed  to  all  parties 
listed  on  the  official  service  listed 
prepared  by  the  Secretary  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NfE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeIl.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13360  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT01-23-000] 

Wllllston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

May  22,  2001. 

Take  notice  that  on  May  17,  2001, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  to  become 
effective  May  17,  2001: 

Fifth  Revised  Sheet  No.  374 

Williston  Basin  states  that  it  has 
revised  the  above-referenced  tariff  sheet 
foimd  in  Section  48  of  the  General 
Terms  and'Conditions  of  its  Tariff,  to 
rename  a  receipt  point  associated  with 
its  Pooling  Service.  Point  ID  No.  03376 
is  being  renamed  from  (WRG — Madden) 
to  (TBI— Wind  River).  Such  name 
change  has  no  effect  on  Williston 
Basin's  Pooling  Service,  but  is  being 
made  simply  to  reflect  a  change  in  name 
to  clearly  identify  the  receipt  point. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  proceedings.  Any 
person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13363  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01 -21 4-000,  et  al.] 

Desert  Power,  LP.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

May  21,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Desert  Power,  L.P. 

[Docket  No.  EGOl-214-OOOj 

Take  notice  that  on  May  1 7 ,  2001 , 
Desert  Power,  L.P.(Applicant),  a  limited 
partnership  with  its  principal  place  of 
business  at  5847  San  Felipe,  Suite  2900, 
Houston,  TX  77057,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Applicant  proposes  to  construct,  own 
and  operate  a  natiual  gas-fired  power 
plant  with  a  nameplate  rating  of  80  MW 
in  Rowley,  Tooele  County,  Utah.  The 
proposed  power  plant  is  projected  to 
commence  commercial  operation  on  or 
about  July  1,  2001.  All  output  from  the 
plant  will  be  sold  by  Applicant 
exclusively  at  wholesale. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  EROl-2057-000] 

Take  notice  that  on  May  16,  2001, 
Deseret  Generation  &  Transmission  Co- 
operative tendered  for  filing  an 
informational  filing  in  compliance  with 
its  rate  schedules.  The  filing  sets  forth 
the  revised  approved  costs  for  member- 
owned  generation  resoiuces  and  the 
revised  approved  reimbiusements  under 
its  Resource  Integration  Agreements 
with  two  of  its  members,  Garkane  Power 
Association,  Inc.,  and  Moon  Lake 
Electric  Association,  Inc.  A  copy  of  this 
fiUng  has  been  served  upon  all  of 
Deseret's  members. 

Comment  date:  Jime  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company 

[Docket  No.  EROl-1527-001,  and  EROl- 
1529-001] 

Take  notice  that  on  May  15,  2001, 
Sierra  Pacific  Power  Company  (SPPC) 
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aad  Nevada  Power  Company  (NPC) 
tendered  for  filing  revised  tariff  sheets 
as  required  by  Ordering  Paragraph  (B)  of 
the  Commission's  May  11,  2001  Order 
in  the  above  noted  dockets. 

Comment  date:  June  5,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ©f  this  notice. 

4.  Consimiers  Energy  Company 

[Docket  Nos.  ER92-331-008.  and  ER92-332- 
008] 

Take  notice  that  on  May  16,  2001, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  the 
following  substitute  tariff  sheets  as  part 
of  its  FERC  Electric  Tariff  No.  5  in 
compliance  with  the  April  16,  2001 
order,  and  previous  orders,  issued  in 
these  proceedings: 

Sub  Original  Sheet  Nos.  2.00, 10.00, 
11.00  and  12.00. 


The  first  sheet  listed  is  to  have  an 
effective  date  of  June  21,1993.  The 
remaining  three  sheets  are  to  have  an 
effective  date  of  May  2,  1992.  Copies  of 
these  sheets  were  served  upon  the 
Michigan  Public  Service  Commission 
and  upon  those  on  the  official  service 
lists  in  these  proceeding. 

Comment  date:  June  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pilot  Power  Group,  Inc. 

[Docket  No.  ER01-1699-O01] 

Take  notice  that  on  May  14,  2001, 
Pilot  Power  Group,  Inc.  (Pilot)  tendered 
for  filing  for  acceptance  of  Pilot  Rate 
Schedule  FERC  No.  1  (the  Rate 
Schedule);  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  In  its  Petition, 
Pilot  also  requested  that  the 
Commission  grant  blanket  authority  for 
retail  end-use  customers,  of  Pilot  to  sell 
to  Pilot  excess  electricity  not  required 
for  delivery  to  said  customers  at  market- 
based  rates  pursuant  to  the  Rate 
Schedule,  and  grant  waiver  of  certain 
Commission  regulations. 

By  letter  order  dated  April  30,  2001, 
the  Commission  granted  Pilot's  petition, 
conditioned  upon  Pilot  re-filing  with 
the  Commission  its  Rate  Schedule  with 
the  proper  designations,  within  30  days 
of  the  order.  On  May  10,  2001,  Pilot 
filed  with  the  Commission  its  Rate 
Schedule  amended  to  include  the 
proper  designations. 

Comment  date:  June  4,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Arizona  Public  Service  Company 

[Docket  No.  EROl-2055-000] 

Take  notice  that  on  May  16,  2001, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  with  Pinnacle 
West  Energy  imder  APS'  Open  Access 
Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Pinnacle  West  Energy  and  the 
Arizona  Corporation  Commission. 

Comment  date:  June  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

7.  Avista  Corporation 

(Docket  No.  EROl-2056-000] 

Take  notice  that  on  May  16,  2001, 
Avista  Corporation  tendered  for  filing  a 
Service  Agreement  assigned  Rate 
Schedule  FERC  No.  65,  previously  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Avista  Corporation, 
formerly  known  as  The  Washington 
Water  Power  Company,  imder  the 
Commission's  Docket  No.  ER95-806- 
000  with  Dynegy  Power  Marketing,  Inc., 
formerly  dba  Electric  Clearinghouse, 
Inc.,  is  to  be  terminated,  effective  May 

7,  2001  by  the  request  of  Dynegy  Power 
Marketing,  Inc.,  per  its  letter  dated  April 
30,  2001.  Notice  of  the  cancellation  has 
been  served  upon  the  following: 

Comment  date:  Jime  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Entnist  Energy,  L.L.C 

[Docket  No.  EROl-2059-000] 

Take  notice  that  on  May  16,  2001, 
Entrust  Energy,  L.L.C.  (EEPM)  tendered 
for  filing  to  the  Commission  for 
acceptance  of  Entrust  Energy  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Entrust  Energy  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Entrust  Energy  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Entrust  Energy  is  a  Limited 
Liability  Company. 

Comment  t/ate;  June  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wrww.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorl)ell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13350  Filed  5-25-^1;  8:45  am] 

BUMG  COOe  STIT-OI-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2310-113] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

May  23,  2001. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA  was 
prepared  for  Pacific  Gas  &  Electric's 
(licensee)  application  for  the  Drum- 
Spaulding  Project  to  lower  the  spillway 
of  the  Rock  Creek  Dam  by  2.5  feet  to 
accommodate  a  Probable  Maximum 
Flood  event  of  2,200  cubic  feet  per 
second. 

In  summary,  the  EA  examines  the 
environmental  impacts  of:  (1)  licensee's 
proposed  action:  lowering  the  Rock 
Creek  Dam  spillway  2.5  feet;  and  (2)  no- 
action.  These  alternatives  are  described 
in  detail  in  the  EA. 

The  EA  concludes  that  the  licensee's 
proposal  to  lower  the  Rock  Creek  Dam 
spillway  2.5  feet  is  the  preferred 
alternative.  The  EA  concludes  that 
implementation  of  this  alternative 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  enviroiunent. 

This  EA  was  written  by  staff  in  the 
Office  of  Energy  Projects  (OEP).  Copies 
of  the  EA  can  be  obtained  by  contacting 
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the  Commission's  Public  Reference 
Room  at  (202)  208-1371. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13393  Filed  5-25-01;  8:45  ami 

BiLUNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  22.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11949-000. 

c.  Date  Filed:  April  11,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Gibson  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  Bureau  of  Reclamation,  on 
the  North  Fork  of  the  Sun  River  in  Teton 
Coimty,  Montana.  Part  of  the  project 
would  be  on  Ifuids  administered  by  the 
Bureau  of  Reclamation. 

g.  Filed  Pursuant  io:  Federal  Power 
Act,  16  U.S.C.  791(aM25(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

"The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 


for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  tbe  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particidar  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  (1)  An 
existing  concrete  dam  196  feet  high  and 
960  feet  long;  (2)  an  existing  reservoir 
having  a  surface  area  of  1 ,420  acres  with 
a  storage  capacity  of  99,100  acre-feet  at 
an  normal  water  surface  elevation  of 
4.724  feet:  (3)  a  15-foot  diameter  300 
foot-long  steel  penstock;  (4)  a 
powerhouse  containing  tow  3.75  MW 
generating  units  with  a  capacity  of  7.5 
megawatts;  (5)  a  15  kv  transmission  line 
approximately  5  miles  long;  and  (6) 
appurtenant  facilities. 

'The  project  would  have  an  annual 
generation  of  65.7GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  fUe  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  sudh  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminfey  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiilar  application. 
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s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  vdthin  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conmients.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13352  Filed  5-25-01;  8:45  am] 

BNXmG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  22,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/.App7jcation;  Preliminary 
Permit. 

b.  Project  No:  11950-000. 

c.  Date  Filed:  April  11,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Deadwood  Dame 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  Bureau  of  Reclamation,  on 
the  Deadwood  River  in  Valley  County, 
Idaho.  Part  of  the  project  would  be  on 
lands  administered  by  the  Bureau  of 
Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Povwer 
Services,  Inc.,  P.O.  Box  535,  Rigby.  ID 
83442.  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihy  dro@aol .  com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed. us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 


lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ttp  ://wv,'w.  fere. fed.  u  s/efi/doorbell.h  tm . 

"The  Commission's  Rules  of  Practice 
and  Procedm«  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  (1)  An 
existing  concrete  dam  147  feet  high  and 
749  feet  long;  (2)  an  existing  reservoirs 
having  a  surface  area  of  3.800  acres  with 
a  storage  capacity  of  162,000  acre-feet  at 
an  normal  water  surface  elevation  of 
5,334  feet;  (3)  a  10-foot  diameter  300 
foot-long  steel  penstock;  (4)  a 
powerhouse  containing  one  2.6  MW 
generating  imit;  (5)  a  15  kv  transmission 
line  approximately  10  miles  long:  and 
(6)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  25  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A,  Washington. 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  adevelopment 


application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
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Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13353  Filed  5-25-01;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
filing  and  Soliciting  Comments, 
IMotlons  To  Intervene,  and  Protests 

May  22,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11960-000. 

c.  Date  Filed:  April  17,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Yellowtail 
Afterbay  Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  2.2  miles  downstream 
of  the  Yellowtail  Dam  on  the  Bighorn 
River,  in  Big  Horn  County,  Montana. 
The  project  would  be  located  on  an 
existing  federally  owned  dam 
administered  by  the  U.S.  Bureau  of 
Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-«630.  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.  com . 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  219-2671.  or 
e-mail  address:  lyTm.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  July 
30,2001. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  recommendation, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

"The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenes 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  (1)  An 
existing  concrete  gravity  dam  72  feet 
high  and  1,360  feet  long;  (2)  a  reservoir 
having  a  surface  area  of  180  acres  with 
a  storage  capacity  of  3,140  acre-feet  at 
an  normal  water  siuiace  elevation  of 
3,192  feet;  (3)  two  8-foot  by  300  foot- 
long  steel  penstock  liners;  (4)  a  concrete 
powerhouse  containing  two  generating 
units  with  a  project  capacity  of  10 
megawatts;  (5)  a  15  kv  transmission  line 
approximately  Vz  mile  long;  and  (6) 
appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  43.8  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(Call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  application,  to  the  Commission 
on  or  before  the  specified  comment  date 
for  the  particular  application  (see  18 
CFR  4.36).  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  30  days 
after  the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 


competing  development  application 
must  submit  to  the  Commission,  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  or 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  285.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  ifor  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS'.  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
"COMPETING  APPUCA-nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
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i  md  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  vdll  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13354  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMotions  To 
Intervene,  Protests,  and  Comments 

May  22,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12008-000. 

c.  Date  filed:  April  26,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

.    e.  Name  and  Location  of  Project:  The 
Tuttle  Creek  Dam  Hydroelectric  Project 
would  utilize  the  U.S.  Army  Corps  of 
Engineers'  existing  Tuttle  Creek  Dam  on 
the  Big  Blue  River  in  Riley  County, 
Kansas. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwfest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-8630. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

i.  Deadline  for  filing  motions  to 
intervene,  protests,  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory'  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbelI.htm. 

Please  include  the  project  niunber  (P- 
12008-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on    • 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Tuttle  Creek 
Dam  and  Reservoir,  would  consist  of:  (1) 
A  50-foot-long,  20-foot-diameter  steel 
penstock;  (2)  a  powerhouse  containing 
two  6.5-megawatt  generating  units;  (3)  a 
one-mile-long,  25-kV  transmission  line; 
and  (4)  appiutenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  51  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 


must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particu'ar 
application.  A  competing  lice'ise 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  applicant  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  vmder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  woric 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 

all  capital  letters  the  title  

"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
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and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regiilatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergera, 

Secretary. 

[PR  Doc.  01-13355  Filed  5-25-01;  8:45  am] 

BNJJNQ  CODE  Sn7-01-«l 


DEPARTME»fT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Solicning  Comments, 
Protests,  and  Motions  To  intervene 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11933-000. 

c.  Date  filed:  March  30,  2001, 
supplemented  May  9,  2001. 

d.  Applicant:  Bliss-Gooding  Highway 
Hydropower,  Inc. 

e.  Name  and  Location  of  Project:  The 
Bliss-Gooding  Highway  Hydropower 
Project  would  be  located  on  the  Malad 
River  in  Gooding  County,  Idaho.  The 
project  would  not  affect  Federal  or 
Tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

g.  Applicant  Contact:  Mr.  Silvio 
Coletti,  Bliss-Gooding  Highway 
Hydropower,  Inc.,  2727  South  Merimac 
Place,  Boise,  ID  83709,  (208)  562-1527. 

h.  FERC  Contact:  James  Himter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 


All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11933-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher,  it  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

).  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  a  35-foot- 
high  concrete  dam;  (2)  a  reservoir  with 
a  75-acre  surface  area  at  normal 
elevation  3,420  feet;  (3)  an  800-foot- 
long,  10-foot-wide  concrete  canal;  (4)  an 
800-foot-long,  5-foot-diameter  steel 
penstock;  (5)  a  powerhouse  containing 
two  245-kilowatt  generating  units;  (6)  a 
tailrace  returning  flows  to  the  Malad 
River  at  elevation  3,390  feet;  (7)  a  one- 
quarter-mile-long,  600-volt  transmission 
line;  and  (8)  appurtenant  facilities. 

k.  A  copy  or  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Any  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conmient  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 


m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specific 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  application  may  be  filed, 
either  a  preliminary  permit  application 
or  a  development  application  (specify 
which  type  of  application).  A  notice  of 
intent  must  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

0.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  ijliust  bear  in 
all  capital  letters  the  title 
"COMMENTS,"  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION," 
"COMPETING  APPLICATION," 
"PROTEST."  or  "MQ-nON  TO 
INTERVENE,"  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
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Any  of  the  abov^-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy/  Regulatory 
Commission,  888  First  Street.  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  serve  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  onthe  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Application.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-13364  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  6717-01-N 


DEPARTiyiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  SoiicKing  Comments, 
Protests,  and  Motions  To  Intervene 

May  22,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11936-000. 

c.  Date  filed:  March  30,  2001. 
supplemented  May  9,  2001. 

d.  Applicant:  Lincoln  Bypass 
Hydropower,  Inc. 

e.  Name  and  Location  of  Project:  The 
Lincoln  Bypass  Hydropower  Project 
would  be  located  on  the  Lincoln  Bypass 
Canal  in  Lincoln  County,  Idaho.  The 
project  would  not  affect  Federal  or 
Tribal  land. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

g.  Applicant  Contact:  Mr.  Silvio 
Coletti,  Bliss-Gooding  Highway 
Hydropower,  Inc.,  2727  South  Merimac 
Place,  Boise,  ED  83709,  (208)  562-1527. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 


i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11936-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  docimients  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  reroute  the  Lincoln 
Bypass  Canal  upstream  of  its 
intersection  wiih  the  Shoshone  Canal 
and  would  consist  of:  (1)  A  concrete 
diversion  dam  with  a  top  elevation  of     - 
4,495  feet;  (2)  a  3,500-foot-long,  20-foot- 
wide  concrete  canal;  (3)  a  3,000-foot- 
long,  6-foot-diameter  steel  penstock;  (4) 
a  powerhouse  containing  three  1.031- 
kilowatt  generating  units;  (5)  a  tailrage 
returning  flows  to  the  Shoshone  Canal 
at  elevation  4,355  feet;  (6)  a  two-mile- 
long,  138-kV  transmission  line;  and  (7) 
appurtenant  facilities. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 

application.  A  competing  license    

application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction,  the 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  result  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  THE 
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INTENT  TO  FILE  COMPETING 
APPUCATION".  "COMPETING 
APPUCATION",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC  20426. 
An  additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Sectetary. 

(FR  Doc.  01-13365  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  IMotions  To  Intervene 

May  22,  2001. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  Preliminary 
Permit. 

b.  Project  Nos.:  11944-000  and  11951. 

c.  Dates  filed:  April  9  and  April  11, 
2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Names  and  Locations  of  Projects: 
The  Jackson  Lake  Dam  Project  would  be 
located  on  the  South  Fork  of  the  Snake 
River  in  Teton  County,  Wyoming  on  a 
federally  owned  dam  administered  by 
the  U.S.  Bureau  of  Reclamation.  The 
Upper  Sunshine  Dam  Project  would  be 
located  on  Sunshine  Creek  in  Park 
County,  Wyoming  and  would  be 


partially  on  lands  administered  by  the 
Greybull  Valley  Irrigation  DiArict. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202)  219-2715. 

i.  Deadline  for  filing  conunents, 
protests,  and  motions  to  intervene:  60 
days  firom  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  numbers 
(P-11944-000  and/or  P-11951-000)  on 
any  comments  or  motions  filed.  The 
Commission's  Rules  of  Practice  and 
Procedure  require  all  interveners  filing 
documents  with  the  Commission  to 
serve  a  copy  of  that  document  on  each 
person  in  the  official  service  list  for  the 
project.  Further,  if  an  intervener  files 
comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Projects:  The 
proposed  Jackson  Lake  Dam  Project 
woiild  use  the  existing  Bureau  of 
Reclamation  Jackson  Lake  Dam 
impoundment  which  has  a  storage 
capacity  of  847,000  acre-feet  and  would 
consist  of:  (1)  a  powerhouse  with  a  total 
installed  capacity  of  4  megawatts;  (2)  a 
200-foot-long,  12-foot-diameter 
penstock;  (3)  a  1-mile-long,  15  kv 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  17.5  GWh. 
The  Upper  Simshine  Dam  Project  would 
use  the  existing  dam  owned  by  Greybull 
Valley  Irrigation  District  which  has  a 
storage  capacity  of  52,980  acre-feet  and 
would  consist  of:  (1)  A  powerhouse 
containing  two  2.7MW  units  with  a  total 
installed  capacity  of  5.4  megawatts;  (2) 
a  300- foot-long,  12-foot-diameter 
penstock;  (3)  a  2-mile-long,  15  kv 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  9.7  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 


Public  Reference  Room,' located  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
'  http://wMrw.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 
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p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Cwnmission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particvdar  application. 

r.  Agency  Comments — Federal,  state, 
d  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fitjm  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13366  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

May  23,  2001. 

"The  following  notice  of  meeting  is 
published  piu'suant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission.   - 
DATE  AND  TIME:  May  30,  2001,  10  A.M. 
PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400,  for  a  recording  listing 
items,  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

767th-Aleetiiig  May  30. 2001,  Regular 
Meeting  10  a.m. 

Consent  Agenda — Markets,  TarifEs  and 
Rates — ^Electric 

CAE-1. 
DOCKET#  EROl-1695,  000,  CAMBRIDGE 

ELECTRIC  LIGHT  COMPANY 
OTHER#S  EROl-1705,  000.  BOSTON 

EDISON  COMPANY 
EROl-1782,  000,  COMMONWEALTH 
ELECTRIC  COMPANY^ 
CAE-2. 

DOCKET*  EROl-1763,  000,  DUKE 
ELECTRIC  TRANSMISSION 
CAE-3. 
DOCKET#  EROl-1737,  000,  TRIGEN- 
SYRACUSE  ENERGY  CORPORATION 
CAE-4. 

DOCKET*  EROl-1720,  000,  ENTERGY 
SERVICES,  INC. 
CAE-5. 

DOCKET*  EROl-1965,  000, 
COMMONWEALTH  EDISON  COMPANY 
CAE-6. 

DOCKET*  EROl-1698,  000,  SOUTHERN 

COMPANY  SERVICES.  INC. 
OTHER#S  EROl-1698,  001,  SOUTHERN 
COMPANY  SERVICES,  INC. 
CAE-7. 

DOCKET*  EROl-1577,  000.  AMERICAN 

TRANSMISSION  COMPANY  LLC 
OTHER#S  EROl-677,  000,  AMERICAN 

TRANSMISSION  COMPANY  LLC 
EROl-1577,  001,  AMERICAN 
TRANSMISSION  COMPANY  LLC 
CAE-8. 

DOCKET*  EROl-1850.  000,  DAYTON 
POWER  &  LIGHT  COMPANY 


CAE-^. 

DOCKET*  EROl-1589,  000,  NEVADA 
POWER  COMPANY 
CAE-10. 

DOCKET*  RTOl-2,  000,  PJM 
INTERCONNECTION,  L.L.C., 
ALLEGHENY  ELECTRIC 
COOPERATIVE,  INC.,  ATLANTIC  OTV 
ELECTRIC  COMPANY,  BALTIMORE 
GAS  &  ELECTRIC  COMPANY, 
DELMARVA  POWER  &  LIGHT 
COMPANY.  JERSEY  CENTRAL  POWER 
&  LIGHT  COMPANY.  METROPOLITAN 
EDISON  COMPANY,  PEPCO  ENERGY 
COMPANY,  PENNSYLVANIA 
ELECTRIC  COMPANY,  PPL  ELECTRIC 
UTILITIES  CORPORATION.  POTOMAC 
ELECTRIC  POWER  COMPANY,  PUBUC 
SERVICE  ELECTRIC  &  GAS  COMPANY 
AND  UGI  UTILmES  INC. 
CAE-11. 
DOCKET*  EROl-1663,  000,  SIERRA 
SOUTHWEST  COOPERATIVE 
SERVICES,  INC. 
OTHER*S  NlOl-3,  000,  SOUTHWEST 

TRANSMISSION  COOPERATIVE,  INC. 
NjOl-3,  001,  SOUTHWEST 

TRANSMISSION  COOPERATIVE.  INC. 
ELOl-62,  000,  SIERRA  SOUTHWEST 

COOPERATIVE.  SERVICES,  INC. 
ELOl-62.  001.  SIERRA  SOUTHWEST 

COOPERATIVE,  SERVICES,  INC. 
EROl-1663,  001,  SIERRA  SOUTHWEST 
COOPERATIVE  SERVICES,  INC. 
CAE-1 2. 

DOCKET*  RTOl-98,  000,  PJM 
INTERCONNECTION,  L.LC.  AND 
ALLEGHENY  POWER 
OTHER*S  RTOl-10. 000.  ALLEGHENY 
POWER 
CAE-13. 
DOCKET*  RTOl-86.  000,  BANGOR 
HYDRO-ELECTRIC  COMPANY, 
CENTRAL  MAINE  POWER  GUMP  ANY, 
NATIONAL  GRID  USA.  NORTHEAST 
UTILITIES  SERVICE  COMPANY,  THE 
UNITED  EiUMINATING  COMPANY. 
VERMONT  ELECTRIC  POWER  \ 

COMPANY  AND  ISO  NEW  ENGLAND 
INC.  \ 

OTHER*S  RTOl-94,  000.  NSTAR  ^ 

SERVICES  COMPANY 
RTOl-95,  000,  NEW  YORK  INDEPENDENT 
SYSTEM  OPERATOR,  INC.,  CENTRAL 
HUDSON  GAS  &  ELECTRIC  COMPANY. 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  NIAGARA 
MOHAWK  POWER  CORPORATION, 
ORANGE  &  ROCKLAND  UTILTTIES, 
INC.  AND  ROCHESTER  GAS  AND 
ELECTRIC  CORPORATION 
CAE-14. 
DOCKET*  EROO-3668,  001, 
COMMONWEALTH  EDISON  COMPANY 
CAE-15. 
DOCKET*  ECOO-27,  003,  UTIUCORP 
UNITED  INC.  AND  ST  JOSEPH  UGHT  k 
POWER  COMPANY 
CAE-16. 
DOCKET*  ER97-1523  062,  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION,  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK. 
INC..  LONG  ISLAND  UGHTING 
COMPANY,  NEW  YORK  STATE 
ELECTRIC  AND  GAS  CORPORATION. 
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NIAGARA  MOHAWK  POWER 
CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC., 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 
OTHER#S  OA97-470,  057,  CENTRAL 
HUDSON  GAS  &  ELECTRIC 
CORPORATION,  CONSOLIDATED 
EDISON  COMPANY  OF  NEW  YORK, 
INC.,  LONG  ISLAND  LIGHTING 
COMPANY,  NEW  YORK  STATE 
ELECTRIC  AND  GAS  CORPORATION, 
NL\GARA  MOHAWK  POWER 
CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITIES,  INC., 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 
ER97-4234.  055,  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC.,  LONG  ISLAND 
UGHTEMG  COMPANY.  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION.  ORANGE  AND 
ROCKLAND  UTIUTIES.  INC., 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 
CAE-17. 

OMITTED 
CAE-18. 
DOCKETf  EL99-50,  001,  FRESNO 

IRRIGATION  DISTRICT 
OTHER#S  ER99-3713,  001,  PACIFIC  GAS 
AND  ELECTRIC  COMPANY 
CAE-19. 
DOCKET*  ER99-4193.  001,  NEW 
ENGLAND  POWER  POOL 
CAE-20. 
DOCKET#  EC99-98.  001,  NIAGARA 
MOHAyVK  POWER  CORPORATION. 
NEW  YORK  STATE  ELECTRIC  &  GAS 
CORPORATION  AND  AMERGEN 
ENERGY  COMPANY,  LLC 
OTHER#S  ER99-3804,  001.  NIAGARA 
MOHAWK  POWER  CORPORATION. 
NEW  YORK  STATE  ELECTRIC  &  GAS 
CORPORATION  AND  AMERGEN 
ENERGY  COMPANY.  LLC 
CAE-21. 
DOCKETt  EROO-2268,  002,  PINNACLE 
WEST  CAPITAL  CORPORATION. 
ARIZONA  PUBUC  SERVICE  COMPANY 
AND  APS  ENERGY  SERVICES,  INC. 
CAE-22. 

OMITTED 
CAE-23. 
DOCKET#  EROO-3312.  001,  PINNACLE 
WEST  ENERGY  CORPORATION 
CAE-24.  DOCKET*  EROO-3152,  002,  CMS 
MARKETING.  SERVICES  AND 
TRADING  COMPANY 
CAE-25. 

DOCKET*  EROO-3251,  003,  EXELON 

GENERATION  COMPANY,  L.L.C. 
OTHER#S  ER97-3954,  014,  UNICOM 

POWER  MARKETING.  INC. 
ER98-380.  014.  HORIZON  ENERGY 

COMPANY 
ER98-1734,  004.  COMMONWEALTH 

EDISON  COMPANY 
ER99-754.  006,  AMERGEN  ENERGY 
COMPANY.  L.L.C 


ER99-1872.  0O4.  PECO  ENERGY 

COMPANY 
EROO-1030.  003.  AMERGEN  VERMONT. 

L.L.C. 
EROO-2429,  004,  UNICOM  ENERGY.  INC. 
CAE-26. 
DOCKET*  EROl-180,  002,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR. 
INC. 
CAE-27. 
DOCKET*  EROO-2211,  001.  GREAT  BAY 
POWER  CORPORATION 
CAE-28. 
DOCKET*  EROO-3513.  002.  PJM 

INTERCONNECTION.  L.L.C. 
OTHER*S  EL99-86,  001.  NEW  YORK 
STATE  ELECTRIC  &  GAS 
CORPORATION 
ELOO-113.  001.  DUNKIRK  POWER.  LLC. 
HUNTLEY  POWER.  LLC  AND  OSWEGO 
HARBOR.  LLC 
CAE-29. 
DOCKET*  RTOl-67.  002,  GRIDFLORIDA 
LLC.  FLORIDA  POWER  &  LIGHT 
COMPANY.  FLORIDA  POWER 
CORPORATION  AND  TAMPA 
ELECTRIC  COMPANY 
CAE-30. 

DOCKET*  OA97-140,  003.  SEMINOLE 
ELECTRIC  COOPERATIVE.  INC. 
CAE-31.  DOCKET*  ELOl-41,  000, 
STRATEGIC  ENERGY  L.L.C.  V. 
CALIFORNL\  INDEPENDENT  SYSTEM 
OPERATOR  CORPORATION 
CAE-32. 
DOCKET*  ELOl-63,  000,  PJM 
INTERCONNECTION,  L.L.C. 
CAE-33. 
DOCKET*  EGOl-43.  000.  PPL  MONTOUR. 
LLC 
CAE-34. 

OMITTED 
CAE-35. 
DOCKET*  EL98-46,  003,  LAGUNA 

IRRIGATION  DISTRICT 
OTHER*S  ER99-3145.  001.  PACIHC  GAS 
AND  ELECTRIC  COMPANY 
CAE-36. 
DOCKET*  EROl-1671.  000,  PJM 
INTERCONNECTION.  L.L.C. 
CAE-37.  DOCKET*  RTOl-74.  001, 
CAROLINA  POWER  &  UGHT 
COMPANY.  DUKE  ENERGY 
CORPORATION.  SOUTH  CAROLINA 
ELECTRIC  &  GAS  COMPANY  AND 
GRIDSOUTH  TRANSCO.  LLC 
CAE-38. 
DOCKET*  EL97-19,  000,  VILLAGE  OF 
BELMONT,  CITY  OF  JUNEAU.  CITY  OF 
PLYMOUTH,  CITY  OF  REEDSBURG. 
CITY  OF  OF  SHEBOYGAN  FALLS.  CITY 
OF  WISCONSIN  RAPIDS.  WISCONSIN, 
ADAMS-COLUMBL\  ELECTRIC 
COOPERATTVE,  CENTRAL  WISCONSIN 
■       ELECTRIC  COOPERATIVE  AND  THE 
ROCK  COUNTY  ELECTRIC 
COOPERATIVE  V.  WISCONSIN  POWER 
&  UGHT  COMPANY 
OTHER*S  SC97-3,  000.  VILLAGE  OF 
BELMONT.  CITY  OF  JUNEAU.  CITY 
PLYMOUTH.  CITY  OF  REEDSBURG. 
CITY  OF  OF  SHEBOYGAN  FALLS.  CITY 
OF  WISCONSIN  RAPIDS,  WISCONSIN, 
ADAMS-COLUMBIA  ELECTRIC 
COOPERATIVE.  CENTRAL  WISCONSIN 
ELECTRIC  COOPERATIVE  AND  THE 


ROCK  COUNTY  ELECTRIC 
COOPERATIVE  V.  WISCONSIN  POWER 
&  LIGHT  COMPANY 

Consent  Agenda— Markets.  Tariffis  and 
Rates — Gas 

CAG-1. 

OMITTED 
CAG-2. 

DOCKET*  RP96-389.  023.  COLUMBIA 
GULF  TRANSMISSION  COMPANY 
CAG-3. 
DOCKET*  RPOl-405.  000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-4.  DOCKET*  RPOl-388,  000, 
NORTHERN  BORDER  PIPELINE 
COMPANY 
CAG-5. 
DOCKET*  RP99-518,  021,  PG&E  GAS 
TRANSMISSION,  NORTHWEST 
CORPORATION 
OTHER*S  RP99-518.  019,  PG&E  GAS 
TRANSMISSION,  NORTHWEST 
CORPORATION 
RP99-518,  020.  PG&E  GAS 
TRANSMISSION.  NORTHWEST 
CORPORATION 
CAG-6. 
DOCKET*  RPOl-394,  000.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-7. 
DOCKET*  RPOl-397.  000.  GREAT  LAKES 
GAS  TRANSMISSION  LIMITED 
PARTNERSHIP 
CAG-8. 
DOCKET*  RPOl-407,  000.  ALGONQUIN 
GAS  TRANSMISSION  COMPANY 
CAG-9. 
DOCKET*  RPOl-410.  000,  ALGONQUIN 
LNG.  INC. 
CAG-10. 
DOCKET*  RPOl-401,  000  COLUMBIA 

GAS  TRANSMISSION  CORPORATION 
OTHER*S  CPOl-260,  000,  COLUMBLA 
GAS  TRANSMISSION  CORPORATION 
CAG-1 1. 
DOCKET*  RPOl-402.  000.  DESTIN 
PIPELINE  COMPANY.  L.L.C. 
CAG-12. 
DOCKET*  RPOl-408.  000.  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-1 3. 
DOCKET*  RPOl-409.  000.  MARITIMES  & 
NORTHEAST  PIPELINE,  L.L.C. 
CAG-14. 
DOCKET*  RPOl-406,  000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-15. 
DOCKET*  RPOl-400,  000,  PG&E  GAS 
TRANSMISSION,  NORTHWEST 
CORPORATION 
CAG-16. 
DOCKET*  RPOl-404,  000,  OVERTHRUST 
PIPEUNE  COMPANY 
CAG-1 7. 
DOCKET*  RPOl-396,  000,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-1 8. 
DOCKET*  RPOl-395,  000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-1 9. 
DOCKET*  PROl-1,  000,  ASSOCIATED 
NATURAL  GAS  COMPANY 
CAG-20. 
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DOCKET*  RPOO-325,  000,  COLORADO 

INTERSTATE  GAS  COMPANY 
OTHER*S  RPOl-38,  000,  COLORADO 
INTERSTATE  GAS  COMPANY 
I  ^  AC  21 
DOCKET*  RPOO-344,  000,  DOMINION 
TRANSMISSION,  INC. 
OTHER*S  RPOO-601,  000,  DOMINION 

TRANSMISSION.  INC. 
CAG-22. 

DOCKET*  RPOO-460.  000.  TOTAL 
PEAKING  SERVICES.  L.L.C. 
CAG-23. 
DOCKET*  RPOl-242.  001.  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-24. 

DOCKET*  CP95-168.  006,  SEA  ROBIN 
PIPELINE  COMPANY 
CAG-25. 
DOCKET*  RPOO-533.  002,  ALGONQUIN 

GAS  TRANSMISSION  COMPANY 
OTHER*S  RPOO-535,  002,  TEXAS 
EASTERN  TRANSMISSION,  LP 
[tAG-26. 

OMITTED 
$AG-27. 
DOCKET*  TM99-6-29.  002. 
TRANSCONTINENTAL  GAS  PIPE  UNE 
CORPORATION 
ltAG-28. 
DOCKET*  TMOO-1-25.  006.  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
( lAG— 29. 
DOCKET*  OR99-16.  001  COLONIAL 

pipeline  company 
(1:ag-3o. 

OMITTED 
^G-31. 

DOCKET*  RP92-137.  050. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
OTHER*S  RP93-136.  000. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
I  ]AG-32. 

DOCKET*  RP99-159,  000.  SOUTHERN 

NATURAL  GAS  COMPANY 
OTHER#S  RP99-159,  001.  SOUTHERN 

NATURAL  GAS  COMPANY 

'  Consent  Agenda— Energy  Projects— Hydro 

L\H-1. 
DOCKET*  P-2150,  021,  PUGET  SOUND 
ENERGY.  INC. 
lAH— 2 
DOCKET*  UL96-16.  007.  CHIPPEWA  AND 
FLAMBEAU  IMPROVEMENT 
COMPANY 
OTHER#S  UL96-17.  007.  CHIPPEWA  AND 
FLAMBEAU  IMPROVEMENT 
COMPANY 
CAH-S. 

OMITTED 
CAH^. 
DOCKET*  P-1894.  193.  SOUTH 
CAROLINA  ELECTRIC  AND  GAS 
COMPANY 
CAH-5. 
DOCKET*  P-2485,  015,  NORTHEAST 
GENERATION  COMPANY 
CAH-6. 
DOCKET*  P-5,  062,  PP&L  MONTANA. 
LLC 
CAH-7. 

DOCKET*  P-2114.  091.  PUBLIC  UTILITY 
DISTRICT  NO.  2  OF  GRANT  COUNTY, 
WASHINGTON 


Consent  Agenda— Energy  Proiects— 
Certificates 

CAC-1. 

DOCKET*  CPOO-232,  000.  IROQUOIS  GAS 

TRANSMISSION  SYSTEM,  L.P. 
OTHER*S  CPOO-232,  001.  IROQUOIS  GAS 
TRANSMISSION  SYSTEM,  L.P. 
CAC-2. 
DOCKET*  CPOl-58,  000.  DOMINION 
TRANSMISSION.  INC. 
CAC-3. 

DOCKET*  CPOl-65.  000.  EASTERN 
SHORE  NATURAL  GAS  COMPANY 

DOCKET*  CPOl-66.  000,  EGAN  HUB 
PARTNERS.  L.  P. 
CAC-5. 
DOCKET*  CPOl-46.  000.  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAC-6. 

DOCKET*  CPOl-145.  000.  OTAY  MESA 
GENERATING  COMPANY,  LLC 
CAC-7. 
DOCKET*  CP97-83.  000,  TRUNKLINE 

GAS  COMPANY 
OTHER*S  CP97-84.  000,  TRUNKLINE 
FIELD  SERVICES,  INC. 
CAC-8. 

DOCKET*  CPOO-435,  000,  NATURAL  GAS 
PIPEUNE  COMPANY  OF  AMERICA 
CAC-9. 
DOCKET*  CP98-233,  001, 
TRANSWESTERN  PIPELINE  COMPANY 
CAC-10. 
DOCKET*  CP95-516, 001.  ENRON  GULF 
COAST  GATHERING  LIMITED 
PARTNERSHIP 
OTHER#S  CP95-519.  001.  NORTHERN 
NATURAL  GAS  COMPANY 
CAC-1 1. 

DOCKET*  CP96-73.  001.  SEAHAWK 
TRANSMISSION  SYSTEM 
CAC-1 2. 
DOCKET*  CPOl-68.  001,  INDIANA  GAS 
COMPANY,  INC. 
CAC-13. 
DOCKET*  GPOl-1.  000.  SHELL 
DEEPWATER  DEVELOPMENT,  INC. 

Energy  Projects — Hydro  Agenda 

H-1. 
RESERVED 

Energy  Projects — Certificates  Agenda 

C-1. 
RESERVED 

Markets,  Tariffii  and  Rate»— Electric  Agenda 

E-1. 

RESERVED 

Markets,  Tariffs  and  Rates— Gas  Agenda 

G-1. 
RESERVED 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13496  Filed  5-24-01;  11:02  am) 

MLUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01 -9-000] 

Notice  of  Order  Proposing  Reporting 
Requirement  on  Natural  Gas  Sales  to 
California  kHarttet  and  Requesting 
Comments 

May  18,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice. 

summary:  The  Commission  is  proposing 
to  issue  an  order  imposing  certain 
reporting  requirements  on  natural  gas 
sellers  and  transporters  serving  the 
California  market.  This  reporting 
requirement  is  intended  to  provide  the 
Commission  with  the  necessary 
information  to  determine  what  action,  if 
any,  it  should  take  within  its 
jurisdiction.  The  Order  requests 
comments  on  the  proposed  information 
collection  requirements. 
DATES:  Comments  due  June  18,  2001. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacob  Silverman,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208-2078. 
SUPPLEMENTARY  INFORMATION: 
Federal  Energy  Regulatory  Comminion 

Before  Commissioners:  Curt  Hebert,  Jr., 

Chairman;  William  L.  Massey,  and  Linda 
Breathitt 

Reporting  of  Natural  Gas  Sales  to  the 
California  Market 

[Docket  No.  RMOl-9-000] 

Order  Proposing  Reporting 
Requirement  on  Natural  Gas  Sales  to 
California  Market  and  Requesting 
Comments 

Issued  May  18,  2001. 

hi  the  past  year  there  has  been  a  sharp 
increase  in  the  price  of  natural  gas  sold 
in  the  California  market,  which  has 
exceeded  the  increase  in  other  markets. 
While  natural  gas  prices  have  recently 
fallen,  prices  remain  higher  in 
California  than  in  any  other  market  in 
the  United  States,  including  those 
markets  that  are  supplied  by  the  same 
producing  areas.  The  Commission  is 
therefore  proposing  to  issue  an  order 
imposing  certain  reporting  requirements 
on  natural  gas  sellers  and  transporters 
serving  the  California  market.  This 
reporting  requirement  is  intended  to 
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provide  the  Commission  with  the 
necessary  information  to  determine 
what  action.  If  any,  it  should  take 
within  its  jurisdiction.  As  discussed 
below,  the  Conmiission  requests 
comments  on  its  proposed  information 
collection  requirements. 

Background 

The  year  2000  saw  a  dramatic  change 
in  the  price  of  natural  gas  throughout 
the  United  States.  Before  December 
2000,  the  spot  price  of  natural  gas  in  the 
California  market  was  comparable  to  the 
spot  price  of  natural  gas  in  other 
markets.'  Thus,  in  January  2000.  the 
spot  price  range  for  gas  sold  at  the 
California  border  was  $2.33-.52,2 
similar  to  the  spot  price  range  in  other 
markets.  However,  by  December  2000 
the  spot  price  range  at  the  California 
border  was  $11. 79-$18.80,  while  in 
other  markets  the  spot  price  range  was 
between  $4  and  $7. 

The  disparity  in  spot  market  prices 
continues.  As  reported  in  the  May  18, 
2001  Gas  Dady,  the  most  recent  daily 
spot  price  for  gas  various  points  on  the 
southern  California  border  are  in  excess 
of  $9.00,  while  in  the  producing  basins 
and  other  downstream  markets,  the  spot 
prices  are  in  the  $4  range.  For  example, 
the  spot  price  for  SoCal  Gas,  large 
packages  was  $9.60-11.00,  while  for  El 
Paso  Permian  Basin  area  it  was  $3.80- 
4.08  ,  and  for  Transco,  New  York 
citygate  it  was  $4.50-4.68. 

The  price  increases  in  California  have 
led  to  the  filing  of  several  complaints 
with  the  Commission,  requesting  that 
the  Commission  take  various  actions. 
The  requested  actions  include:  (1) 
Reimposing  price-caps  for  short-term 
releases  of  capacity  for  service  to  the 
California  border  and  to  points  of 
interconnection  between  interstate 
pipelines  and  California  local 
distribution  companies  (LDCs);  3  (2) 
requiring  sellers  to  state  separately  the 
transportation  and  commodity 
components  of  bimdled  rates  for  sales  at 
these  points;  *  and  (3)  setting  a 
benchmark  price  for  natural  gas  prices 
in  the  United  States,  and  permitting 
complaints  to  be  filed  at  the 
Commission  alleging  any  sale  prices 
above  the  benchmark  to  be  unjust  and 
unreasonable  and  seeking  refunds  for 
three  years  commencing  January  1, 


'  The  pricing  information  is  contained  in  the  Gas 
Daily  2000  Aiuiial  Price  Issue. 

2  The  price  is  $/MMBTU. 

^  See  Docket  No.  RPOl-1 80-000,  Bled  by  San 
Diego  Gas  and  Electric  Company  (SDG4E),  and 
Docliet  No.  RPOl-222-000,  filed  by  The  Los 
Angeles  Department  of  Water  and  Power. 

*  See  Docket  No.  RPOl-1 80-000. 


2001.5  The  complaints  assert  that  the 
current  high  price  for  natural  gas  in  the 
California  market  is  a  factor  contributing 
to  the  current  high  cost  of  electric  power 
in  California. 

While  the  relatively  high  prices  for 
natural  gas  in  California  are  a  matter  of 
serious  concern,  the  Commission's  legal 
authority  to  take  actions  that  would 
affect  those  prices  is  limited  by  the 
existing  statutory  framework.  The 
Commission  does  have  jurisdiction 
under  sections  1,4,  and  5,  of  the  Natural 
Gas  Act  (NGA)  to  regulate  the 
transportation  of  natural  gas  by 
interstate  pipelines,  and  NGA  section  7 
authorizes  the  Commission  to  issue 
certificates  for  the  construction  of  new 
interstate  pipelines.  However,  the 
Conmiission's  jurisdiction  to  regulate 
the  prices  charged  by  sellers  of  natural 
gas  is  limited  in  light  of  the  Natural  Gas 
Policy  Act  of  1979  (NGPA),  and 
Congress'  subsequent  enactment  of  the 
Natural  Gas  Wellhead  Decontrol  Act. 

The  NGA's  grant  of  jurisdiction  over 
natural  gas  sales  in  interstate  commerce 
is  limited  to  sales  for  resale.^  The  NGPA 
and  the  Natural  Gas  Wellhead  Decontrol 
Act  substantially  narrowed  the 
Conmiission's  NGA  jurisdiction  over 
sales  for  resale,  with  the  Wellhead 
Decontrol  Act  removing  all  "first  sales" 
from  the  Commission's  NGA 
jurisdiction  as  of  January  1, 1993.'  First 
sales  include  all  sales  other  than  sales 
by  interstate  or  intrastate  pipelines, 
LDCs,  and  their  affiliates.^  In  addition. 
Section  3(b)  of  the  NGA  now  provides 
that  all  sales  of  gas  imported  from 
countries  with  free  trade  agreements, 
such  as  Canada  and  Mexico,  have  first 
sale  status  even  when  sold  by  pipelines, 
LDCs,  or  affiliates.  The  end  result  of 
these  various  statutory  provisions  is  that 
the  only  sales  that  the  Commission 
currently  has  jurisdiction  to  regulate  are 


'  See  Docket  No.  RPOl-223-000,  filed  by  the 
National  Association  of  Gas  Consumers  (NAGC). 

•NGA  section  1(b)  provides: 

The  provisions  of  this  act  shall  apply  *  *  *  to 
the  sale  in  interstate  commerce  of  natural  gas  for 
resale  for  ultimate  public  consumption  for 

domestic,  commercial,  industrial,  or  any  other  use. 

•   •   •  - 

'The  Wellhead  Decontrol  Act  did  this  by 
amending  section  601(a)(1)(A)  of  the  NGPA  so  that, 
since  )anuary  1. 1993,  it  has  provided: 

For  purposes  of  section  1(b)  of  the  Natural  Gas 
Act,  the  provisions  of  the  Natural  Gas  Act  and  the 
jurisdiction  of  the  Commission  under  such  Act 
shall  not  apply  to  any  natural  gas  solely  by  reason 
of  any  first  sale  of  such  natural  gas. 

In  addition.  NGPA  section  601(b)(1)(A),  as 
amended  by  the  Wellhead  Decontrol  Act,  deems 
that  whatever  price  the  entity  charges  for  a  first  sale 
is  just  and  reasonable,  and  NGPA  section 
*01  (a)(1)(C)  provides  that  the  Commission  may  not 
treat  the  entity  as  a  "natural  gas  company"  subject 
to  the  Commission's  NGA  jurisdiction. 

•NGPA  Section  2(21). 


sales  for  resale  of  domestic  gas  by 
pipelines,  LDCs,  or  their  affiliates. 

Proposed  Commission  Action 

Ordinarily,  in  a  competitive,  seamless 
national  market  for  natural  gas,  where 
gas  can  flow  to  wherever  it  can 
command  the  highest  price,  price 
disparities  of  the  type  that  appear  to 
have  arisen  between  California  and  the 
rest  of  the  coimtry  would  not  be 
expected  to  continue  for  sustained 
periods  of  time.  The  high  price  of 
natural  gas  in  California  would  cause 
more  sellers  to  direct  gas  towards  the 
California  market,  thereby  increasing 
the  supply  there,  which  would  in  turn 
lower  the  price  in  California  and  bring 
it  in  line  with  the  national  average.  The 
Commission  is  therefore  concerned  that 
the  price  disparity  between  California 
and  the  rest  of  the  coimtry  continues. 

In  order  to  help  the  Commission 
understand  why  the  disparity  has 
occurred  and  continues  to  exist,  the 
Commission  proposes  to  collect 
information  from  sellers  of  natural  gas 
to  the  California  market,  and  interstate 
pipelines  and  local  distribution 
companies  (LDCs)  serving  the  California 
market,  and  seeks  comments  on  this 
proposal.  The  specific  information  that 
the  Commission  proposes  to  collect  is 
set  forth  in  an  appendix  to  this  order. 
The  information  to  be  reported  would 
include  data  relating  to  the  volumes  and 
prices  of  sales  to  the  California  market 
including  transportation  rates,  the  daily 
operational  capacity  of  pipelines  to,  and 
in  the  California  market,  and  the  actual 
volumes  flowing  to,  and  in  California, 
and  gas  sales  and  the  transportation 
requirements  of  the  LDCs. 

This  information  should  assist  the 
Commission  in  carrying  out  its 
regulatory  responsibilities.  First,  it  will 
help  the  Commission  determine  what 
part  of  the  problem,  if  any,  is  within  the 
scope  of  its  jurisdiction.  For  example, 
the  information  to  be  collected 
concerning  sales  should  enable  the 
Commission  to  determine  what 
percentage  of  the  volumes  sold  into  the 
California  market  is  domestically 
produced  gas  sold  by  marketers 
affiliated  with  pipelines  and  LDCs  in 
sales  for  resales.  As  discussed  above, 
those  are  the  only  sales  now  being  made 
that  the  Commission  has  jurisdiction  to 
regulate."  The  information  proposed  to 
be  collected  shoidd  also  give  the 
Commission  an  accurate  picture  of  the 
overall  average  gas  costs  being  incurred 
by  all  purchasers  of  natural  gas  moving 
into  the  California  market.  While  the 
spot  market  prices  for  gas  at  the 


»  For  the  most  part,  interstate  pipelines  no  longer 
sell  natural  gaa. 
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California  border  have  been  relatively 
high,  gas  purchasers  holding  firm 
capacity  on  interstate  pipelines  can 
purchase  natural  gas  at  the  spot  market 
prices  available  in  the  producing  basins, 
and  then  have  the  gas  transported  to 
California  markets  over  their  firm 
capacity.  At  present,  the  Commission 
does  not  have  reliable  information 
concerning  the  percentage  of  gas  moving 
into  the  California  market  that  is 
actually  priced  at  the  high  spot  market 
prices  reported  at  the  California  borders. 

The  intormation  to  be  collected  will 
also  enable  the  Commission  to 
determine  the  extent  to  which  the  cost 
of  interstate  transportation,  which  is 
subject  to  the  Commission's 
jurisdiction,  affects  the  price  for  the  gas 
commodity  at  the  California  border. 
Currently,  the  Commission  establishes 
maximum  rates  for  interstate 
transportation,  with  the  exception  of 
short-term  capacity  releases  for  which 
maximum  rates  have  been  waived  until 
September  30,  2002. 

The  Commission  recognizes  that 
certain  entities  that  will  be  required  to 
respond  to  the  data  request  may  not  be 
natural  gas  companies  subject  to  the 
Commission's  NGA  section  1 
jurisdiction.  However,  the  Commission 
has  extensive  authority  imder  NGA 
section  14  to  collect  information  from 
participants  in  the  natural  gas  market 
regardless  of  whether  they  are  "natural 
gas  companies."  Section  14(a)  of  the 
NGA  states: 

The  (Commission  may  investigate  any  facts, 
conditions,  practices,  or  matters  which  it 
may  find  necessary  or  proper  in  order  to 
determine  whether  any  person  has  violated 
or  is  about  to  violate  any  provision  of  (the 
NGA)  or  any  rule,  regulation,  or  order 
hereunder,  or  to  aid  in  the  enforcement  of  the 
provisions  of  this  act  or  in  prescribing  rules 
or  regulations  thereunder,  or  in  obtaining 
information  to  serve  as  a  basis  for 
recommending  further  legislation  to  the 
Congress. 

Section  14(c)  also  provides  that,  "for 
the  purpose  of  any  investigation  or  any 
other  proceeding  under  [the  NGA],  any 
member  of  the  Commission  or  any 
officer  designated  by  it  is  empowered  to 
.  .  .  take  evidence  and  require  the 
production  of  any  books,  papers, 
correspondence,  memoranda,  contracts, 
agreement  or  other  records  which  the 
Commission  finds  material  to  the 
inquiry." 

Section  14  is  not  limited  to  natural 
gas  companies,  but  refers  to  "persons," 
which  is  defined  in  section  2(1)  to 
include  "an  individual  or  corporation." 
Clearly,  the  need  for  information  cannot 
be  limited  to  those  subject  to  regulation 
when  "further  legislation"  is  a  possible 
consideration.  Moreover,  NGA  section 


16  grants  the  Commission  "power  to 
perform  any  and  all  acts.  .  .  as  it  may 
find  necessary  or  appropriate  to  carry 
out  the  provisions  of  this  act."  Together 
these  sections  empower  the  Commission 
with  the  authority  to  require  any  entity 
to  fiumish  the  Commission  any 
information  that  the  Commission  needs 
to  carry  out  its  functions. 

In  this  case,  the  Commission  must 
have  an  overall  picture  of  what  is 
occurring  in  the  California  market  in 
order  to  determine  the  potential 
effectiveness  of  actions  within  the 
Commission's  jurisdiction.  Only  by 
collecting  information  concerning  all 
California  sales  can  the  Commission 
obtain  the  overall  picture  and  feel 
confident  that  any  actions  it  might  take 
would  have  the  intended  consequences. 

The  Commission  proposes  the 
submission  be  on  a  quarterly  basis,  and 
submitted  within  thhty  days  after  the 
end  of  the  quarter.  The  Commission  will 
develop  a  form  for  electronic  filing  of 
the  data  in  a  standardized  format  that 
will  be  set  forth  in  the  request. 
Responses  would  be  required  to  be 
verified  under  oath  by  a  person  having 
knowledge  of  the  matters  set  forth.  18 
CFR  §  385.2005(b)  (2000).  Parties 
responding  to  the  request  could  request 
confidential  treatment  of  their 
responses.  See  18  CFR  §  388.112  (2000). 
The  Commission  would  aggregate  the 
data  submitted  and  analyze  it  promptly. 
The  Commission  would  then  determine, 
what  action,  if  any,  is  warranted. 

Because  the  Commission  anticipates 
requesting  the  information  as  soon  as 
possible,  the  Commission,  pursuant  to  5 
CFR  1320.13  (2000),  will  request  the 
Office  of  Management  and  Budget  for 
emergency  processing  of  the  proposed 
collection  of  information. 

Comments  on  the  proposed  reporting 
requirement  are  to  be  submitted  within 
thirty  days  of  the  date  of  issuance  of  this 
order.  The  Commission  does  not  believe 
that  reply  comments  are  required. 
Accordingly,  after  receipt  of  the 
comments,  the  Commission  will 
determine  whether  to  proceed  with  the 
proposed  reporting  requirement. 

By  the  Commission. 
Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

Appendix 

Answers  to  all  questions  below  that  require 
a  statement  of  volumes  should  set  forth  the 
requested  volumes  on  an  MMBtu  basis. 

For  Interstate  Pipelines 

1.  On  a  daily  basis  for  the  period 

to    ,  please  provide  the  following 


information  for  each  contract  for 
transportation  to  the  California  border.  Please 


provide  this  information  by  column  from  left 
to  right: 

a.  The  transaction  or  contract  identification 
number; 

b.  Contract  demand  by  shipper; 

c.  The  daily  scheduled  volume  by  shipper; 

d.  The  daily  delivered  volume  by  shipper, 

e.  Whether  the  service  is  firm  or 
interruptible; 

f.  The  rate  charged; 

g.  Receipt  and  delTvery  points  associated 
with  the  contract;  and, 

h.  Whether  the  shipper  is  affiliated  with 
tlie  pipeline. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

2.  On  a  daily  basis  for  the  period 

to ,  please  provide  the  following 

information  for  each  capacity  release 
transaction  for  transportation  to  the 
California  border.  Please  provide  this 
information  by  column  from  left  to  right: 

a.  The  transaction  or  contract  identification 
number,  or  offer  number;  (This  number 
should  tie  to  contract  number  reported  in 
Question  l,a..  above) 

b.  The  name  of  the  releasing  shipper; 

c.  The  name  of  the  acquiring  shipper; 

d.  The  contract  quantity;  ^ 

e.  The  acquiring  shipper's  contract  rate; 
and, 

f.  The  releasing  shipper's  contract  rate. 
Along  with  the  hard  copy  response,  please 

provide  a  CI>-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

3.  On  a  daily  basis  for  the  period 

to ,  please  provide  the  following 

system  information.  Please  provide  this 
information  by  column  from  left  to  right: 

a.  The  maximum  peak  day  design  capacity; 
b  The  daily  maximum  flowing  capacity; 
c  The  daily  scheduled  system  volume; 

d.  The  daily  scheduled  volume  at  each 
California  delivery  point; 

e.  An  explanation  of  each  instance  that  the 
daily  maximum  flowing  capacity  is  below  the 
maximum  peak  day  design  capacity;  and. 

f.  An  explanation  of  any  daily  variance  in 
the  maximum  flowing  capacity. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

4.  On  a  daily  basis  for  May  1999  and  May 
2000,  please  provide  the  following  system 
information.  Please  provide  this  information 
by  column  from  left  to  right: 

a.  The  maximum  peak  day  design  capacity; 

b  The  daily  maximum  flowing  capacity; 

c  The  daily  scheduled  system  volume; 

d.  The  daily  scheduled  volume  at  each 
California  delivery  point; 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 
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For  Sellers  of  Natural  Gas  to  the  California 
Market 

1.  State  whether  the  seller  is  affiliated  with 
an  interstate  or  intrastate  natural  gas  pipeline 
company  or  local  distribution  company,  and, 
if  so,  give  the  name  and  address  the  affiliated 
company. 

2.  On  a  daily  basis  for  the  period 

to ,  please  provide  the  following 

information  for  each  sales  contract  under 
which  the  gas  is  physically  delivered  at  or 
into  the  California  market.  Please  provide 
this  information  by  column  from  left  to  right: 

a.  The  sales  contract's  identification 
number; 

b.  The  term  of  the  sales  contract  (beginning 
and  ending  dates); 

c.  The  name  of  the  buyer  identifying 
whether  the  buyer  is  an  energy  marketer, 
local  distribution  company,  or  end  user; 

d.  The  volimies  sold(on  a  MMBtu  basis); 

e.  Whether  the  buyer  is  affiliated  with  a 
pipeline  and  if  so,  which  pipeline;  and, 

f.  The  price  paid  by  buyer. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

3.  For  each  sales  contract,  identify 
separately  the  transportation  component  and 
the  gas  commodity  component  of  the  price. 
If  these  components  are  not  specifically  set 
terth  in  the  contract,  provide  a  valuation, 
with  explanation,  of  each  component. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

4.  On  a  daily  basis  for  the  period 

to ,  please  provide  the  following 

information  for  each  contract  for 
transportation  to  the  California  border.  Please 
provide  this  information  by  column  from  left 
to  right: 

a.  The  contract  demand; 

b.  The  daily  nominated  volume; 

c.  The  daily  scheduled  volume; 

d.  The  daily  delivered  volume; 

e.  Whether  the  service  is  firm  or 
interruptible: 

f.  The  rate  charged;  and 

g.  Receipt  and  delivery  points  associated 
with  the  contract. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

5.  For  the  period to ,  please 

provide  the  following  information  for  each 
gas  purchase  contract  where  the  gas  is 
physically  delivered  at  or  into  the  California 
market.  Please  provide  this  information  by 
column  from  left  to  right: 

a.  The  purchase  contract's  identification 
number; 

b.  The  pipeline; 

c.  The  term  of  the  purchase  contract 
(beginning  and  ending  dates); 

d.  The  volumes  (on  a  MMBtu  basis) 
purchased; 

e.  The  price  paid;  and, 

f.  Identify  the  point  where  seller  took  title 
to  the  gas. 


Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

For  Local  Distribution  Companies 

1.  Provide  your  system's  gas  sales  and 
transportation  requirements,  (i.e,  contract 
demands  and  daily  demands)  by  core,  non- 
core,  electric  graeration,  and  non-utility 
loads.  Provide  a  break  down  of  these 
demands  by  type  of  service  (e.g.,  sales  and 
transportation)  and  quality  of  service  (firm/ 
interruptible). 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

2.  On  a  daily  basis  for  the  period 

to .  please  provide  the  following 

information  for  each  contract  the  local 
distribution  company  has  with  a 
transportation  customer.  Please  provide  this 
information  by  column  from  left  to  right: 

a.  Contract  demand  by  shipper; 

b.  The  daily  scheduled  volume  by  shipper; 

c.  The  daily  delivered  volume  by  shipper; 

d.  Whether  the  service  is  firm  or 
interruptible; 

e.  The  rate  charged:  and, 

f.  Receipt  and  delivery  points  associated 
with  the  contract. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

3.  On  a  daily  basis  for  the  period 

to ,  please  provide  the  following 

information  for  each  contract  the  local 
distribution  company  has  with  a  sales 
customer.  Please  provide  this  information  by 
column  from  left  to  right: 

a.  The  contract  demand  by  purchaser; 

b.  The  term  of  the  sales  contract  (beginning 
and  ending  dates); 

c.  The  volumes  (on  a  MMBtu  basis)  sold; 
and, 

d.  The  price  paid  by  purchaser. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

4.  On  a  daily  basis  for  the  period 

to ,  please  provide  the  following 

information  for  each  gas  purchase  contract. 
Please  provide  this  information  by  column 
from  left  to  right: 

a.  The  purchase  contract's  identification 
number; 

b.  The  term  of  the  purchase  contract 
(beginning  and  ending  dates); 

c.  The  volumes  (on  a  MMBtu  basis)  bought; 

d.  The  price  paid; 

e.  Whether  the  price  is  fixed  or  indexed 
(identify  the  index);  and, 

f.  Identify  the  point  where  (name  of  local 
distribution  company)  took  title  to  the  gas. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 


5.  On  a  daily  basis  for  the  period 

to ,  please  provide  by  interstate 

pipeline  the  type  and  quantity  of 
transportation  service  your  system  has  under 
contract.  At  each  receipt  point,  provide 
maximum  peak  day  design  capacity,  the 
daily  maximum  flowing  capacity,  and  the 
daily  scheduled  volumes  of  the  local 
distribution  system. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  20O0 
format. 

6.  On  a  daily  basis  for  the  period 

to ,  please  provide  your  storage  service 

rights,  by  facility,  i.e.,  capacity  and 
deliverability  rights.  Additionally,  provide 
daily  storage  balances,  injections  and 
with  drawls. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

7.  On  a  daily  basis  for  the  period 

to ,  please  provide  how  much  of  your 

system's  gas  supply  was  from  intrastate 
production  sources.  Separately  identify  the 
sources,  volumes,  receipt  points,  and  prices. 
Include  the  total  system  supply  in  your 
response. 

Along  with  the  hard  copy  response,  please 
provide  a  CD-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

8.  Provide  a  summary  of  your  system's  gas 
purchases  in  the  following  categories: 

a.  Daily  spot  purchases; 

b.  Monthly; 

b.  Short-term  (more  than  1  month  and  less 
than  1  year); 

c.  Medium-term  (1-3  years);  and, 

d.  Long-term  (  more  than  3  years). 

By  month  for  each  of  the  last  three  years 
in  the  following  format  by  column  from  left 
to  right: 

a.  Price; 

b.  Volume:  and, 

c.  Identify,  by  name,  where  these 
purchases  were  made  (producing  basin  or  at 
the  California  border). 

Along  with  the  hard  copy  response,  please 
provide  a  CI>-ROM  containing  the  response 
to  this  question.  Please  provide  this 
information  in  Excel  version  97  or  2000 
format. 

[FR  Doc.  01-13349  Filed  S-25-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6984-31 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  "General 
Administration  Request  for  Assistance 
Programs  (Lobbying  &  Litigation 
Certification  Amendment)" 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKW:  Notice. 


summary:  In  compliance  vfith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  amendment  to  an  existing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB):  General  Administration  Request 
for  Assistance  Programs  (Lobbying  & 
Litigation  Certification  Amendment), 
EPA  ICR  #0938.08,  OMB  #2030-0020. 
Before  submitting  the  amendment  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  luly  30,  2001. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Office  of  Grants  and 
Debarment,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460.  A  copy  of 
the  ICR  may  be  obtained  at  no  charge  by 
contacting  Bill  Hedling  at  the  above 
address  or  at 
www.hedling.  william@epai.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Hedling,  phone:  (202)  564- 
5377,  FAX:  202-565-2470.  or  e-mail  at 
wrww.hedling.william@epa.gov. 
SUPPt-EMENTARY  INFORMATION: 

Affected  entities:  Affected  entities 
include  not-for-profit  institutions, 
educational  institutions,  state,  local  or 
tribal  governments  and  other  entities 
receiving  assistance  awards  under  EPA's 
fiscal  years  (FY)  2000  and  2001 
Appropriations  Acts.  Depending  on 
future  EPA  Appropriations  Act 
language,  this  requirement  may  also 
apply  to  these  entities  that  receive 
assistance  awards  in  subsequent  fiscal 
years.  Recipients  of  fellowship  awards 
and  other  individuals  receiving 
assistance  awards  are  not  affected. 

Estimated  Number  of  Recipients: 
Approximately  2000  annually. 

Frequency  of  Response:  Once  per 

project  or  annually- 

Estimated  Total  Annual  Hour  Burden. 
166  hours  annually  for  all  recipients. 

Estimated  Total  Annualized  Cost 
(non-labor)  Burden:  $0.00. 


Title:  "General  Administration 
Request  for  Assistance  Programs 
(Lobbying  &  Litigation  Certification 
Amendment)"  OMB  #2030-0020,  EPA 
ICR  #0938.08.  expiring  12/31/2002. 

Abstract:  Public  Law  106-377,  §  424 
of  the  FY  2001  VA.  HUD  and 
Independent  Agencies  Appropriations 
Act  (Appropriations  Act)  requires  "A 
chief  officer  of  any  entity  receiving 
funds  imder  this  Act  shall  certify  that 
none  of  the  funds  have  been  used  to 
engage  in  the  lobbying  of  the  Federal 
Govenunent  or  in  litigation  against  the 
United  States  unless  authorized  under 
existing  law."  Public  Law  106-74, 
section  426  of  the  FY  2000 
Appropriations  Act  contains  a  similar 
provision.  These  provisions  impose 
additional  information  collection 
requirements  on  EPA  assistance 
agreements  and  thus  necessitate  an 
amendment  to  the  existing  ICR. 

The  sole  piupose  of  the  certification 
is  to  validate  that  a  chief  executive 
officer  of  any  entity  receiving  EPA 
assistance  funds  has  certified  that  none 
of  the  funds  were  used  in  lobbying  the 
Federal  Government  or  in  litigation 
against  the  United  States.  The 
certification  will  consist  of  a  one- 
paragraph  form  that  will  be  signed  by  a 
chief  executive  officer.  It  will  normally 
be  submitted  with  the  final  Financial 
Status  Report.  Recipients  with  multiple 
awards  may  choose  to  submit  one 
certification  covering  all  their  awards  on 
an  annual  basis. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  It  is  projected  that 
the  time  involved  in  signing  this 
certification  is  minimal.  The  estimate  of 
increased  time  to  sign  this  certification 
is  five  minutes. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  17.2001. 
Howard  F.  Corcoran, 

Director,  Office  of  Grants  and  Debarment. 
[FR  Doc.  01-13410  Filed  5-25-01:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6983-9]  ^ 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  and 
Recordkeeping  Requirements  Under 
EPA's  Natural  Gas  STAR  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  plaiming  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Reporting  and  Recordkeeping 
Requirements  Under  EPA's  Natural  Gas 
STAR  Program,  EPA  ICR  Number 
1736.02,  OMB  Control  Number  2060- 
0328,  expiring  on  9/30/2001.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  1,2001. 
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ADDRESSES:  1200  Pennsylvania  Ave.. 
NfW..  MC  6202J,  Washington.  DC  20460. 
Interested  persons  may  obtain  a  copy  of 
the  ICR  without  charge  by  writing  to  the 
above  address  or  downloading  it  o£f  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  No.  1736.02. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gunning  at  EPA's  Natural  Gas  STAR 
Program  by  phone  at  (202)  564-9736.  by 
email  at  gunning.paul@epa.gov,  or  by 
fax  at  (202)  565-2254. 
SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  those  which 
produce,  process,  transport,  and 
distribute  natural  gas. 

Title:  "Reporting  and  Recordkeeping 
Requirements  Under  EPA's  Natural  Gas 
STAR  Program",  EPA  ICR  Number 
1736.02,  0MB  Control  Number  2060- 
0328,  expiring  on  9/30/2001. 

Abstract:  Natural  Gas  STAR  is  an 
EPA-sponsored,  voluntary  program  that 
encourages  natural  gas  companies  to 
adopt  cost  effective  methods  for 
reducing  methane  emissions.  Natural 
Gas  STAR  Partners  agree  to  implement 
cost-effective  Best  Management 
Practices,  which  will  save  participants 
money  and  improve  environmental 
quality.  EPA  needs  to  collect 
information  to  establish  program 
participation  and  to  obtain  general 
information  on  new  Natiual  Gas  STAR 
Partners.  EPA  also  uses  the  information 
collection  to  evaluate  a  Partner's 
progress  and  performance,  assess  overall 
program  results,  and  develop  technical 
guidance  dociunents  for  the  benefit  of 
the  industry.  Information  collection  is 
accomplished  through  the  use  of  an 
annual  reporting  process  that  allows 
companies  to  report  their 
accomplishments  in  either  a  traditional 
hard-copy  format  or  electronically. 
Participation  in  Natural  Gas  STAR  is 
voluntary.  Natiu^  Gas  STAR  Partners 
may  designate  information  submitted 
under  this  ICR  as  confidential  business 
information.  EPA  will  treat  all  such 
information  as  confidential  business 
information  and  will  not  make  the 
company  or  agency-specific  information 
collected  under  this  ICR  available  to  the 
general  public.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  47  hoiu-s  per 
facility.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  "with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  90. 

Estimated  Number  of  Respondents: 
90. 

Frequency  of  Response:  varies. 

Estimated  Total  Annual  Hour  Burden: 
4,230  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $310,002. 

Dated:  May  11,  2001. 
Kathleen  Hogan, 

Director,  Climate  Protection  Partnership 

Division. 

IFR  Doc.  01-13419  Filed  5-25-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION  . 
AGENCY 

[IN  130;  FRL-6984-6] 

Adequacy  Status  of  Lake  and  Porter 
Counties,  Indiana  Submitted  Ozone 
Attainment  Demonstration  and  Post 
1999  Rate  of  Progress  Plan  for 
Transportation  Cortformity  Purposes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  EPA  has  found 
that  the  motor  vehicle  emissions 
budgets  in  the  Lake  and  Porter  Counties, 
Indiana  (Northwest  Indiana)  ozone 
attainment  demonstration  and  post  1999 
Rate  of  Progress  (ROP)  plan  are  adequate 
for  conformity  piuposes.  These 
documents  contain  motor  vehicle 
emission  budgets  for  VOC  for  2002, 
2005.  and  2007  and  for  NOx  for  2007. 
On  March  2,  1999,  the  D.C.  Circuit 
Court  ruled  that  submitted  State 
Implementation  Plans  (SIPs)  cannot  be 
used  for  conformity  determinations 
until  EPA  has  affirmatively  foimd  them 
adequate.  As  a  result  of  our  finding. 
Northwest  Indiana  can  use  the  motor 
vehicle  emissions  budgets  from  the 
submitted  ozone  attainment 
demonstration  and  the  submitted  post 
1999  ROP  plan  for  fuiuie  conformity 
determinations.  These  budgets  are 
effective  June  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
website:  http://www.epa.gov/otaq/ 
transp/,  (once  there,  click  on  the 
'Conformity"  button,  then  look  for 
"Adequacy  Review  of  SIP  Submissions 
for  Conformity"). 

Ryan  Bahr,  Environmental  Engineer. 
Regulation  Development  Section  (AR- 
18J).  Air  Programs  Branch.  Air  and 
Radiation  Division.  United  States 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  353-4366. 
bahr.ryan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Throughout  this  docmnent,  whenever 
"we."  "us"  or  "our"  is  used,  we  mean 
EPA.  Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  5  sent  a  letter 
to  the  Indiana  Department  of 
Environmental  Management  on  May  9. 
2001.  stating  that  the  motor  vehicle 
emissions  budgets  in  the  Northwest 
Indiana  submitted  ozone  attainment 
demonstration  and  ROP  plan  for  2002, 
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2005  and  2007  are  adequate.  This 
finding  will  also  be  aimoimced  on 
EPA's  conformity  website:  http:// 
www.epa.gov/otaq/transp/,  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Transportation  conformity  to  a  SIP 
means  that  transportation  activities  will 
not  produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  shoiild 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  EPA  may  later  be 
disapprove  the  SIP. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14. 1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2. 1999 
Conformity  Court  Decision").  We 
followed  the  guidance  in  making  oui 
adequacy  determination. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  14,  2001. 

!'  lavid  A.  Ullrich, 
Kcting  Regional  Administrator,  Region  5. 
PR  Doc.  01-13412  Filed  5-25-01;  8:45  am) 
BtUJNO  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[NCM)01-«008;  AD-FRL-6973-11 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Nortti  Dakota; 
Notice  of  Potential  Violations  of  the 
Prevention  of  Significant  Deterioration 
Increments 

AGENCY:  Enviromnental  Protection 

Agency  (EPA). 

ACTION:  Information  notice. 


SUMMARY:  North  Dakota  has  conducted  a 
draft  modeling  analysis  that  shows 
niunerous  violations  of  the  Class  I 
prevention  of  significant  deterioration 
(PSD)  increments  for  sulfur  dioxide 
(SO2)  in  four  Class  I  areas.  Those  Class 


I  areas  include  Theodore  Roosevelt 
National  Park,  the  Lostwood  Wilderness 
Area,  the  Medicine  Lakes  Wilderness 
Area,  and  the  Fort  Peck  Class  I  Indian 
Reservation.  In  a  March  13,  2001  letter 
to  EPA.  the  North  Dakota  Department  of 
Health  has  committed  to  refine  this 
modeling  analysis  and  to  subsequently 
adopt  revisions  to  the  State 
Implementation  Plan  (SIP)  as  may  be 
necessary  to  address  the  increment 
violations  that  may  be  shown  by  the 
revised  analysis.  The  purpose  of  this 
document  is  to  inform  the  public  of 
potential  increment  violations  and  of 
the  commitments  made  by  the  North 
Dakota  Department  of  Health  to  address 
the  potential  violations. 
EFFECTIVE  DATE:  May  29,  2001. 
ADDRESSES:  Relevant  dociunents  are 
available  for  public  inspection  diiring 
normal  business  hours  at  the  Air  and 
Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2405.  Interested  persons  should 
contact  the  person  listed  below  to 
arrange  for  a  mutually  agreeable  time  to 
view  these  documents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt,  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII.  (303)  312-6449. 
SUPPLEMENTARY  INFORMATION: 

I.  What  Is  the  Purpose  ofThis 
Document? 

The  purpose  of  this  dociunent  is  to 
inform  the  public  of  the  commitments 
made  by  the  North  Dakota  Department 
of  Health  regarding  draft  modeling 
studies  that  have  shown  violations  of 
the  PSD  increment  for  SO2  in  four  Class 
I  areas.  Those  Class  I  areas  include 
Theodore  Roosevelt  National  Park  and 
the  Lostwood  Wilderness  Area,  both  of 
which  are  in  North  Dakota,  and  the 
Medicine  Lakes  Wilderness  Area  and 
the  Fort  Peck  Class  I  Indian  Reservation, 
both  of  which  are  within  the  State  of 
Montana.  In  a  March  13,  2001  letter  to 
EPA,  the  North  Dakota  Department  of 
Health  has  committed  to  refine  this 
modeling  analysis  and  to  subsequently 
adopt  revisions  to  its  SIP  as  may  be 
necessary  to  address  the  increment 
violations  that  may  be  shown  by  the 
revised  modeling  analysis.  Specifically, 
the  North  Dakota  Department  of  Health 
made  the  following  commitments: 

•  By  April  1,  2001— The  State  will 
develop  an  air  quality  modeling 
protocol. 

•  By  January  2.  2002— The  State  will 
complete  its  modeling  analysis  (or 
within  nine  months  from  the  time  EPA 
completes  its  review  of  the  modeling 
protocol). 


•  By  February  1,  2002— The  State  will 
provide  EPA  with  a  summary  of  its 
modeling  analysis. 

•  By  August  1,  2003— The  SUte  will 
complete  a  SIP  revision  to  resolve  the 
increment  issue  (if  the  modeling 
analysis  shows  that  the  increment  is 
exceeded). 

Note  that  EPA  is  publishing  the  State's 
commitments  in  order  to  inform  the 
public  of  the  process  that  the  State  and 
EPA  are  following  to  address  the 
increment  violations  modeled  by  the 
State.  However,  this  document  does  not 
make  the  State's  commitments  legally 
binding. 

EPA  responded  to  the  State  in  a  letter 
dated  March  28,  2001.  Specifically.  EPA 
stated  that,  in  light  of  the  State's  March 
13,  2001  commitment  letter,  we  will  not 
initiate  formal  action  to  call  for  a  SIP 
revision  to  address  these  violations  of 
the  PSD  increments  for  SO2:  We 
acknowledged  that  the  State  needs  to 
refine  the  modeling  analysis  to  better 
determine  the  appropriate  control 
strategy(ies)  to  address  the  violations, 
and  we  will  work  with  the  State  in  its 
efforts.  If  the  State  does  not  meet  its 
commitments,  or  if  the  State  and  EPA 
cannot  agree  on  an  acceptable  modeling 
protocol  or  on  acceptable  control 
measures,  we  may  decide  to  initiate  a 
formal  SIP  call. 

n.  What  Are  the  PSD  Increments? 

The  purpose  of  the  PSD  program  of 
the  Clean  Air  Act  (Act),  42  U.S.C.  7470- 
7479,  is  to  ensiu«  that  the  air  quality  in 
clean  air  areas  remains  clean  and  does 
not  deteriorate  to  the  level  of  the 
national  ambient  air  quality  standards 
(NAAQS).  The  mechanism  created  by 
Congress  to  meet  this  goal  is  the 
establishment  of  "PSD  increments." 
These  increments  define  the  maximum 
allowable  increases  over  baseline 
concentrations  that  are  allowed  in  a 
clean  air  area  for  a  particiilar  pollutant. 
Any  increase  above  this  level  indicates 
that  significant  deterioration  of  air 
quality  has  occurred.  Because  only 
emissions  increases  above  the  baseline 
concentration  are  considered  in 
determining  how  much  increment  has 
been  consumed,  the  amount  of 
increment  consumed  can  only  be 
determined  through  air  quality 
dispersion  modeling,  not  through  direct 
monitoring  of  ambient  concentrations. 

The  Act  provides  for  three  different 
classes  of  air  quality  protection,  to 
reflect  varying  levels  of  protection  from 
significant  deterioration  in  air  quality. 
In  the  1977  Clean  Air  Act  Amendments, 
Congress  designated  all  international 
par)^,  national  wilderness  areas  and 
national  memorial  parks  which  exceed 
5000  acres  in  size,  and  all  national  parks 
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which  exceed  6000  acres  in  size  as 
mandatory  Class  I  areas.  Congress  also 
allowed  States  or  Tribes  to  request 
redesignation  of  any  area  to  Class  I  air 
quality  protection  status.  Class  I  areas 
are  to  receive  special  protection  from 
degradation  of  air  quality,  and  the  most 
stringent  PSD  increments  apply  in  these 
areas. 

The  Class  I  increments  for  SO2  are 
defined  in  section  163(b)(1)  of  the  Act, 
42  U.S.C.  7473(b)(1),  as  follows: 

Annual  arithmetic  mean  2  ug/m^ 

Twenty-four  hour  maximum  5  ug/m^ 

Three-hour  maximum  25ug/m3 

These  increments  are  also 
promulgated  in  EPA's  PSD  regulations 
at  40  CFR  52.21(c).  North  Dakota  has 
adopted  these  increments  as  state 
regidation  in  section  33-15-15-01. 2.b. 
of  the  North  Dakota  Administrative 
Code,  which-EPA  approved  as  part  of 
the  SIP  on  November  2, 1979  (44  FR 
63102). 

For  any  averaging  period  other  than 
an  annual  averaging  period,  section 
163(a)  of  the  Act  allows  the  increment 
to  be  exceeded  during  one  such  period 
per  year.  Otherwise,  section  163  of  the 
Act  provides  that  the  increments  are  not 
to  be  exceeded  and  that  the  SIP  must 
contain  measiues  assuring  that  the 
increments  will  not  be  exceeded. 
Section  110(a)(2)(D)(i)(n)  of  the  Act,  42 
U.S.C.  7410(a)(2)(D)(i)(II),  further 
requires  the  SIP  to  include  provisions 
prohibiting  any  soiirce  or  other  emitting 
activity  within  the  State  from  emitting 
air  pollution  in  amounts  that  will 
interfere  with  measures  to  be  included 
in  any  other  State's  implementation 
plan  to  prevent  significant  deterioration 
of  air  quality.  EPA's  PSD  regulations 
also  provide  that  the  SIP  must  be 
revised  whenever  EPA  or  the  State 
determines  that  an  applicable  PSD 
increment  is  being  violated.  (See  40  CFR 
51.166(a)(3).) 

m.  How  Can  I  Obtain  More 
Information  on  This  Matter? 

Copies  of  the  State's  March  13,  2001 
letter  and  EPA's  March  28,  2001 
response  can  be  obtained  from  the 
contact  person  listed  above.  A 
Background  Document  is  also  available, 
which  discusses  in  greater  detail  the 
PSD  requirements  of  the  Act,  the  history 
of  PSD  increment  violations  in  North 
Dakota  Class  I  areas,  and  the  State's 
draft  modeling  analysis. 

This  notice  today  informs  the  public 
and  identifies  the  appropriate  EPA 
regional  office  from  which  the  public 
may  gain  further  information  and 
review  the  relevant  documents 
pertaining  to  this  North  Dakota  PSD 
increment  issue. 


Dated:  April  20,  2001. 
Jack  W.  McGraw, 

Acting  Regional  Administrator.  Region  VUI. 
[FR  Doc.  01-13409  Filed  5-25-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-1 001 71 ;  FRL-6784-1] 

DynCorp  I  &  ET  and  Geologies; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide-related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 
(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  DynCorp  I  &  ET  and  its 
subcontractor.  Geologies,  in  accordance 
with  40  CFR  2.307(h)(3)  and  2.308(i)(2). 
DynCorp  I  &  ET  and  its  subcontractor, 
Geologies,  have  been  awarded  a  contract 
to  perform  work  for  OPP,  and  access  to 
this  information  will  enable  DynCorp  I 
&  ET  and  its  subcontractor.  Geologies,  to 
fulfill  the  obligations  of  the  contract. 

DATES:  DynCorp  I  &  ET  and  its 
subcontractor.  Geologies,  will  be  given 
access  to  this  information  on  or  before 
June  4,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-7248;  e- 
mail  address:  johnson.erik@epa.gov. 

SUPPlfMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  appUes  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Litemet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  dociunent,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
imder  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://wvvrw.epa.gov/fedrgstr/. 

n.  Contractor  Requirements 

Under  Contract  No.  68-W0-1007, 
DynCorp  I  &  ET  and  its  subcontractor. 
Geologies,  will  perform  the  foUovdng 
based  on  the  statement  of  work. 

OPP  develops  data  requirements  and 
study  guidelines  that  are  used  to  assess 
the  potential  impact  pesticides  may 
have  on  human  health  and  the 
environment.  Before  using  these  data  for 
regulatory  purposes,  OPP  must  evaluate 
the  studies  to  determine  their  adequacy 
and  to  guarantee  that  appropriate 
quality  assurance  (QA)  procedures  were 
carried  out.  In  evaluating  and 
performing  services  required  under  this 
statement  of  work,  the  contractor  shall 
submit  all  relevant  information  used  in 
developing  conclusions  or  options  to 
the  cognizant  Work  Assignment 
Manager  (WAM)  for  all  projects  for 
review  and  approval. 

OPP  has  determined  that  access  by 
DynCorp  I  &  ET  and  its  subcontractor, 
Geologies,  to  information  on  all 
pesticide  chemicals  is  necessary  for  the 
performance  of  this  contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
DynCorp  I  &  ET  and  its  subcontractor, 
Geologies,  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  to  a  third 
party  without  prior  written  approval 
from  the  Agency;  and  requires  that  each 
official  and  employee  of  the  contractor 
sign  an  agreement  to  protect  the 
information  itom  imauthorized  release 
and  to  handle  it  in  accordance  with  the 
FIFRA  Information  Seciuity  Manual.  In 
addition,  DynCorp  I  &  ET  and  its 
subcontractor.  Geologies,  are  requfred  to 
submit  for  EPA  approval  a  security  plan 


under  which  any  CBI  will  be  secured 
and  protected  against  imauthorized 
release  or  compromise.  No  information 
will  be  provided  to  DynCorp  I  &  ET  and 
its  subcontractor.  Geologies,  until  the 
requirements  in  this  document  have 
been  fully  satisfied.  Records  of 
information  provided  to  DynCorp  I  &  ET 
and  its  subcontractor.  Geologies,  will  be 
maintained  by  EPA  Project  Officers  for 
this  contract.  All  information  supplied 
to  DynCorp  I  &  ET  and  its  subcontractor. 
Geologies,  by  EPA  for  use  in  connection 
with  this  contract  will  be  retvuned  to 
EPA  when  DynCorp  I  &  ET  and  its 
subcontractor,  Geologies,  have 
completed  their  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry.  Government  contracts. 
Government  property,  Seciuity 
measures. 

Dated:  May  15.  2001. 
Richard  D.  Schmltt, 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

(FR  Doc.  01-13421  Filed  5-25-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[PRL-6984-2] 

Notice  Of  Availability  of  Funds  for 
Source  Water  Protection 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  seeks  proposals  from 
organizations  interested  in  working  with 
communities  across  the  nation  that  are 
served  by  public  water  systems  with 
highly  or  moderately  susceptible 
drinking  water  sources  to  protect  their 
sources  of  drinking  water  from 
contamination  using  a  resource-based  or 
geographic/regional-based  approach.  All 
communities  involved  in  this  effort 
should  have  completed  source  water 
assessments. 

EPA  is  providing  this  financial 
support  to  provide  training  and 
technical  assistance  on  innovative 
approaches  that  will  assist  communities 
across  the  country  in  establishing 
sustainable  efforts  to  address  the 
obstacles  to  preventing  contamination  of 
their  water  resources  and  lowering  the 
susceptibility  of  source  waters  through 
a  resource-based  or  geographic  regional- 
based  planning  approach. 

EPA  is  currently  funding  an 
organization  with  a  national  network  of 


field  technicians  assisting  communities 
with  watershed  or  resource-based 
planning  to  protect  their  water  supplies. 
However,  EPA  is  very  interested  in 
funding  training  and  technical 
assistance  across  the  country  of 
innovative  types  of  approaches  that  can 
be  sustained  by  community  efforts  to 
prevent  contamination  of  drinking  water 
sources.  EPA  will  award  one  grant  that 
would  complement  the  field  technician 
approach. 

DATES:  All  project  proposals  must  be 
received  by  EPA  no  later  than  June  28, 
2001. 

ADDRESSES:  Send  five  paper  copies  of 
the  complete  proposal  to:  Debra 
Gutenson  (4606),  Office  of  Ground 
Water  and  Drinking  Water,  U.  S.  EPA, 
1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  and  an 
electronic  copy  of  the  completed 
proposal  to  gutenson.debra@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Gutenson,  (202)  260-2733. 
SUPPl^MENTARY  INFORMATION: 

Background 

What  Is  a  State  or  Tribal  Source  Water 
Assessment? 

As  mandated  by  the  Safe  Drinking 
Water  Act  Amendments  of  1996,  a 
state's  source  water  assessment 
identifies  the  area  that  supplies  water  to 
each  public  drinking  water  system 
within  the  state,  inventories  the 
significant  potential  sources  of 
contamination,  and  analyzes  how 
susceptible  the  drinking  water  source  is 
to  contamination  (often  referred  to  as  a 
"susceptibility  determination").  An 
assessment  is  complete  when  the  results 
are  made  widely  available  to  the  public. 
The  Amendments  allocated  funding  to 
states  to  complete  source  water 
assessments  for  all  170,000  public  water 
systems.  The  results  of  these 
assessments  are  to  be  provided  to  each 
water  supplier  and  made  widely 
accessible  to  the  public  by  2003  (a  few 
states  are  scheduled  for  completion  in 
2004).  EPA  is  also  helping  Tribes 
complete  source  water  assessments  of 
public  water  supplies  in  Indian 
Country. 

The  assessments  are  intended  to  give 
communities  the  information  that  they 
need  to  make  informed  decisions  to 
prevent  contamination  of  their  drinking 
water  sources. 

What  Is  a  Highly  or  Moderately 
Susceptible  Drinking  Water  Source? 

There  is  a  high  degree  of  flexibility  in 
how  a  state  determines  the 
susceptibility  of  its  public  water 
systems.  EPA  is  providing  this  funding 
to  focus  on  highly  or  moderately 


susceptible  drinking  water  sources. 
Therefore,,  the  organization  receiving 
this  funding  would  need. to  work  with 
the  state  source  water  programs  to 
identify  those  public  water  systems  or 
areas  of  the  state  that  the  state 
determines  are  highly  or  moderately 
susceptible  to  contamination  and  would 
most  benefit  from  source  water 
contamination  prevention  planning  and 
actions  on  a  resource-based  or 
geographic/regional-based  scale. 

What  Is  Source  Water  Contamination 
Prevention? 

Source  water  contamination 
prevention  is  the  establishment  of 
sustainable  local  programs  that  lower 
the  risk  of  contaminants  of  concern 
entering  waters  serving  as  public 
drinking  water  supplies.  Building  upon 
State  or  Tribal  source  water 
assessments,  more  communities  will  be 
examining  what  actions  are  necessary  to 
prevent  contamination  of  their  sources 
of  drinking  water  from  the  identified 
potential  threats,  and  thereby  lower  the 
susceptibility  of  their  water  supply  to 
contamination.  Planning  is  a  critical 
first  step  so  that  a  community  or  a  group 
of  communities  can  use  their  limited 
resources  to  most  effectively  target 
sources  of  contamination  that  pose  the 
highest  or  most  inunediate  threats. 
Many  communities  need  assistance 
working  through  the  planning  process. 
Implementing  planned  actions  is  the 
next  step  and  communities  abo  need 
assistance  to  develop  sustainable  efforts 
to  initiate  and/or  maintain  lowered 
susceptibility  of  their  water  supplies. 

Ideally,  communities  with  public 
water  systems  that  share  the  same 
resource  or  common  threats  would  work 
together  to  identify  their  needs  and 
jointly  set  priorities.  Some  basic 
planning  elements  include: 
— An  analysis  of  the  state  or  tribal 

source  water  assessment  for  the 

systems  involved  in  the  planning. 
— Identification  of  preventive  action 

priorities  and  recommended 

management  measures  for  addressing 

them,  including  costs. 
— Identification  of  an  approach  for 

determining  the  effect  of  the  proposed 

priority  actions  on  lowering  the 

threats  to  source  waters. 
— Identification  of  alternative  water 

supplies  which  would  be  needed  in 

the  case  of  emergencies  (contingency 

planning). 

Many  communities  also  need 
assistance  in  implementing  their 
priority  preventive  actions  so  a 
community  has  the  capacity  to  maintain 
these  actions  once  outside  assistance  is 
complete.  Preventive  actions  might 
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include  land  acquisition,  land  use 
ordinance  establishment,  leaky 
underground  gas  tank  removal  from 
sensitive  areas,  implementing  best 
management  practices  on  agriculttiral 
lands,  relocation  of  high-risk  threats,  or 
other  management  measiu^s. 

Additionally,  many  communities 
need  assistance  in  locating  funding 
sources  for  implementing  and 
sustaining  management  measures  once 
such  preventive  measures  are  identified. 
There  are  many  federal,  state  and  non- 
governmental sources  of  funding  that 
may  be  available. 

What  Is  "Resource-Based  or 
Geogmphic/Regional-Based"  Source 
Water  Contamination  Prevention? 

A  resource-based  or  geographic/ 
regional-based  approach  to  source  water 
contamination  prevention  promotes 
partnerships  between  public  water 
systems  that  share  a  common  source 
(river,  lake,  spring  or  aqiiifer),  share 
common  political  or  geographical 
borders  (coimties  or  planning  districts), 
or  face  common  contaminant  threats. 
The  approach  encourages  joint 
contamination  prevention  of  water 
supplies  through  a  single  planning  and 
prioritization  process.  A  single  water 
system  might  also  benefit  from  a 
resource-based  or  geographic/regional- 
based  approach  if  the  commimity 
cannot  adequately  prevent 
contamination  of  its  drinking  water 
source  without  collaborating  with 
communities  in  the  same  watershed  or 
recharge  area  that  may  have  more 
control  over  potential  threats  to  the 
water  supply. 

While  similar,  a  resource-based  or 
geographic/regional-based  approach  is 
distinguished  from  watershed  planning 
by  focusing  also  on  ground  water  areas 
that  may  not  coincide  with  a  watershed 
boundary.  It  is  distinguished  frt>m 
traditional  wellhead  protection 
planning  by  broadening  the  scope  from 
the  traditional  water  system-by-system 
planning  approach  to  planning  on  a 
shared  resource  scale  that  is  based  on 
natural  geological  and  hydrological 
boundaries.  However,  a  resource-based 
or  geographic/regional-based  approach 
is  not  necessarily  the  same  as  large 
aquifer-wide  plaiming  (such  as  the 
Edwards  aquifer)  or  a  large  watershed 
(e.  g.  Mississippi  basin).  These  large 
scales  often  are  beyond  the  scope  of 
what  is  realistic  or  necessary  for 
preventing  contamination  of  sources  of 
drinking  water. 


Why  Is  EPA  Limiting  the  Focus  to  Highly 
or  Moderately  Susceptible  Source 
Waters,  and  Using  a  Resource-Based  or 
Geographic/Regional-Based  Approach? 

There  are  over  170,000  public  water 
systems  in  the  United  States.  While 
States  have  resources  through  the  State 
Revolving  Fund  Programs,  EPA  has 
limited  discretionary  resoiut:es  to  help 
local  communities  implement  source 
water  contamination  prevention  for  all 
of  these  systems'  sources  of  drinking 
water.  EPA  believes  that  communities 
with  public  water  supplies  that  are  most 
susceptible  to  contamination  should  be 
the  communities  first  targeted  for 
assistance  to  identify  and  implement 
preventive  management  measures  to 
protect  their  drinking  water  sources. 

EPA  is  also  trying  to  encoiu-age  a 
resource-based  or  geographic/regional- 
based  approaches  to  source  water 
contamination  prevention  as  an 
alternative  to  the  traditional  water 
system-by-system  wellhead  protection 
approach.  This  "multi-system"  planning 
and  action  process  can  be  more  cost 
effective  because  one  contamination 
prevention  plan  serves  several  systems. 
Also,  it  can  result  in  a  level  of 
protection  that  is  sometimes  more 
effective  in  lowering  threats,  since 
threats  to  water  quality  are  not  always 
close  to  the  intake  or  wellhead. 

Why  Is  EPA  Looking  for  Innovative 
Approaches  in  Addition  to  the  National 
Field  Presence  It  Is  Establishing? 

EPA  recognizes  that  there  is  no  one 
right  approach  to  achieving  source 
water  contamination  prevention,  and 
wants  to  encourage  innovative 
approaches  to  establish  sustainable  local 
efforts  that  deal  with  the  variety  of 
factors  affecting  a  community's  success. 
This  funding  will  allow  for  training  and 
technical  assistance  of  different 
approaches  that,  after  evaluation,  may 
be  incorporated  more  broadly  across  the 
country  by  the  national  field 
technicians. 

Funding  Level  and  Statutory  Authority 

Funding  is  authorized  imder  the  Safe 
Drinking  Water  Act  42  U.S.C.  300j- 
1(c)(3)(C).  Total  ftmding  available  for 
this  proposal  is  $398,000.  EPA  intends 
to  disburse  these  funds  to  one 
organization. 

Proposal  Contents 

Interested  applicants  should  submit  a 
work  plan  that: 

— Outlines  the  training  and  technical 
assistance  on  innovative  approaches 
in  assisting  communities  to  engage  in 
community-based  source  water 
contamination  prevention  planning 


and  priority  action  implementation 
that  could  lead  to  sustained  efforts 
once  outside  assistance  is  complete. 
Elements  of  training  and  technical 
assistance  should  include:  process  for 
choosing  local  communities  or  areas, 
method  for  evaluation  of  state  and 
local  source  water  assessment 
information,  development  of  a 
contamination  prevention  plan, 
methods  of  assisting  commimities 
with  iimovative  preventive 
approaches  that  can  be  sustained,  and 
a  process  of  evaluation  for  the 
approaches  used. 

— Includes  a  budget  of  no  more  than 
$398,000  for  implementing  the 
approach  over  a  two-year  period. 

— ^Ptovides  biographies  of  the  project 
leaders. 

Eligibility  Criteria 

The  recipient  organization  must  be  a 

not-for-profit  organization,  educational 

institution,  or  public  agency  that  meets 

the  following  criteria: 

— Experience  providing  technical 
assistance  to  commimities 
implementing  community-based 
enviroiunental  programs  that  could 
prevent  contamination  of  drinking 
water  sources,  ground  water  or 
siuface  water  quality. 

— Experience  working  with 
communities  to  do  resource-based  or 
geographic/regional-based/watershed 
or  multi-jurisdictional  planning,  and 
facilitating  partnerships  between 
disparate  stakeholders. 

— Access  to  an  established  network 
capable  of  working  with  communities 
nationwide. 

— Experience  working  with  state 
agencies. 

— ^Experience  handling  large  grants  of 
$200,000  or  more,  timely  periodic 
reporting  of  progress  and  displaying 
the  results  of  those  grants  to  a  wide 
public. 

EPA  Project  Proposal  Evaluation 
Criteria 

EPA  will  evaluate  all  applicants  based 

on  the  following  criteria: 

— Clearly  describes  the  training  and 
technical  assistance  that  the 
organization  will  provide  on 
innovative  sustainable  approaches 
taken  in  a  variety  of  regions  across  the 
country  to  assist  communities  served 
by  public  water  systems  that  have 
state-identified  highly  or  moderately 
susceptible  source  waters.  Includes  a 
process  for:  choosing  local 
commimities  or  areas,  evaluating  state 
and  local  source  water  assessment 
information,  developing  a 
contamination  prevention  plan  at  the 


geographic  or  regional  level,  assisting 
communities  with  innovative 
approaches  or  management  actions 
that  can  be  sustained  at  the 
community  level,  and  evaluating  the 
approaches  used.  (50  points) 

— Demonstrates  knowledge  of  source 
water  contamination  prevention  and 
ability  to  provide  assistance  to 
communities  to  effectively  prevent 
contamination  of  their  drinking  water 
supplies  and  address  their  highest 
priority  needs.  (25  points) 

— Describes  approach  to  community 
involvement  in  source  water 
contamination  prevention  planning. 
(20  points) 

— Leverages  other  resources  as  part  of 
the  proposed  approach.  (5  points  ) 


Application  Procedure 

Please  submit  five  paper  copies  of  a 
proposal  that  includes  a  narrative  work 
plan  and  budget  that  does  not  exceed  10 
single  spaced  pages,  with  one-inch 
margins  and  12-point  font,  stapled  in 
one  comer  with  no  binding.  You  may 
also  include  up  to  15  pages  of 
supplementary  material,  such  as  the 
resumes  and  summaries  of  prior  work. 
Please  also  submit  an  electronic  copy  of 
the  completed  proposal  to  Debra 
Gutenson  at 

"Gutenson.Debra@epa.gov."  After  the 
EPA  review,  the  selected  applicant  will 
be  asked  to  submit  an  SF-424. 

Schedule  of  Activities 

This  is  the  estimated  schedule  of 
activities  for  review  and  award  of 
proposals: 

— ^Day  30:  Proposals  due  30  days  after 
publication  of  Federal  Register 
notice. 

— ^Day  44:  All  applicants  notified  of 
government  review  status. 

— Day  54:  Selected  applicant  submits  a 
SF-424. 

— Day  64:  Selected  application{s) 
forwarded  to  EPA  grants  office. 

— Day  94:  Grants  processing  complete/ 
Congressional  notifications. 

Dated:  May  15,  2001. 
Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 

Water. 

[FR  Doc.  01-13407  Filed  5-25-01;  8:45  am] 

nUING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6885-7] 

Notice  Of  Meeting  of  the  EPA's 
Children's  Health  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

action:  Notice  of  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held  June 
13-15,  2001  at  the  Hotel  Washington, 
Washington,  DC.  The  CHPAC  was 
created  to  advise  the  Environmental 
Protection  Agency  in  the  development 
of  regulations,  guidance  and  policies  to 
address  children's  environmental 
health. 

DATES:  Wednesday.  June  13,  2001, 
Science  Work  Group  meeting  only; 
plenary  sessions  Thursday,  June  14  and 
Friday,  June  15,  2001. 

ADDRESSES:  Hotel  Washington,  515  15th 
Street,  NW.,  Washington,  DC. 

Agenda  Items:  The  meetings  of  the 
CHPAC  are  open  to  the  public.  The 
Science  and  Research  Work  Group  will 
meet  bora  9  a.m.  to  5  p.m  The  plenary 
CHPAC  will  meet  on  Thursday,  June  14 
from  9  a.m.  to  5:30  p.m.,  with  a  pubUc 
comment  period  at  5  p.m.,  and  on 
Friday,  June  15  from  9  a.m.  to  12:30 
p.m. 

The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Agenda  items  include  highlights  of  the 
Office  of  Children's  Health  Protection 
(OCHP)  activities  and  a  report  from  the 
Science  Work  Group,  a  discussion  on 
retrospective  and  continuing  priorities 
of  the  CHPAC,  a  panel  on  EPA  national 
program  initiatives  in  schools,  a  panel 
on  case  examples  of  EPA  regional 
initiatives  in  schools,  a  discussion  on 
next  steps  concerning  EPA  initiatives  in 
schools,  and  an  update  on  EPA's  state 
initiatives  on  children's  environmental 
health. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Paula  R.  Goode,  Office  of 
Children's  Health  Protection,  USEPA, 
MC  1107A,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460,  (202)  564- 
2702,  goode.paula@epa.gov. 


Dated:  May  14,  2001. 
Paula  R.  Goode, 

Designated  Federal  Officer,  Children's  Health 
Protection  Advisory  Committee. 
IFR  Doc.  01-13415  Filed  5-25-01;  8:45  ami 
■aiMQ  cooE  aseo-se-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-69eS-6] 

Notice  Of  Availability  for  the  Stats, 
Local,  and  TrIlMl  Technical  Assistance 
Docuntent  for  Implemsnting  the 
Revised  Subpart  E  (Section  112(1)) 
Provisions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  EPA  is  making  available 
for  the  public  a  technical  assistance 
document  to  aid  State,  Local,  and  Tribal 
air  pollution  control  agencies  (S/L/Ts) 
in  implementing  the  revised  40  CFR 
part  63,  subpart  E  provisions.  Subpart  E, 
which  was  originally  promulgated  in 
November  1993  and  recently  revised  in 
September  2000,  codifies  section  112(1) 
of  the  Clean  Air  Act.  Section  112(1) 
mandates  EPA  to  provide  guidance  to  8/ 
L/Ts  for  delegating  to  them  the  authority 
to  implement  and  enforce  hazardous  air 
pollutant  (HAP)  standards  and 
requirements  of  section  112.  Congress 
recognized  that  some  S/L/Ts  had 
developed  their  own  HAP  standards  and 
requirements,  and  therefore,  in  addition. 
mandated  that  EPA  develop  provisions 
to  allow  S/L/Ts  to  substitute  their  rules, 
requirements,  and  programs,  when 
demonstrated  to  be  as  stringent,  in  lieu 
of  corresponding  Federal  section  112 
requirements. 

Prior  to  the  revisions  in  September 
2000  when  S/L/Ts  began  using  Subpart 
E  to  substitute  their  rules,  requirements, 
and  programs  for  section  112  HAP 
requirements  and  standards,  they  found 
the  provisions  to  be  inflexible  and  too 
burdensome.  After  meeting  with  S/L/Ts, 
EPA  agreed  to  revisit  the  rule  to  make 
it  more  flexible.  After  many  discussions 
and  public  meetings  with  stakeholders 
to  understand  their  concerns  and  issues, 
providing  a  draft  for  their  review,  and 
conducting  pilot  projects  with 
stakeholders  in  California,  EPA 
proposed  the  revisions  in  January  1999. 
After  reviewing  the  public  comments 
received,  EPA  resolved  to  address  all 
stakeholder  concerns  and  provide  even 
more  flexibility  and  authorities  to  S/L/ 
Ts  in  the  final  rulemaking.  Because 
there  was  extensive  revisions  frx)m  the 
existing  as  compared  to  the  final  rule. 
EPA  is  publishing  technical  assistance 
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to  aid  S/L/Ts  in  the  implementation  of 
the  final  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Driscoll,  Office  of  Air  Quality 
Planning  and  Standards,  U.S.  EPA 
Region  8,  999  18th  Street,  Denver,  CO 
80202-2466,  telephone  (303)  312-6785 
or  E-mail  driscoll.tomdepa.gov. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
the  technical  assistance  document  may 
be  obtained  by  calling  or  E-mailing 
Pamela  J.  Smith  at  919-541-0641  or 
smith.pam@epa.gov.  The  technical 
assistance  document  may  also  be 
downloaded  from  the  Unified  Air 
Toxics  Web  Site  at  http://www.epa.gov/ 
ttn/atw/112(l)/112-lpg.html. 

Dated:  May  10,  2001. 

lofan  S.  Seitz. 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

(FR  Doc.  01-13417  Filed  5-25-01-01;  8:45 

am] 

aujNG  CODE  aago-60-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-e9e4-6] 

Voluntary  Gukfe:  Waste  Transfer 
Stations:  A  Manual  for  Decision- 
Making 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  release  of  draft 
dociiment  for  public  comment. 

SUMMARY:  EPA,  with  assistance  from  the 
Solid  Waste  Association  of  North 
America  Focus  Group  and  the  National 
Environmental  Justice  Advisory  Council 
Waste  Transfer  Station  Working  Group, 
has  developed  a  draft  voluntary  guide 
Waste  Transfer  Stations:  A  Manual  for 
Decision-Making  (EPA  530-D-Ol-OOl). 
The  purpose  of  the  Manual  is  to 
promote  the  use  of  best  practices  in 
transfer  station  siting,  design,  and 
operation  to  maximize  the  facilities 
effectiveness  and  efficiency,  while 
minimizing  their  impact  on  the 
community.  The  Manual  is  designed  to 
assist  facility  owners  and  operators; 
state,  local,  and  tribal  environmental 
managers;  and  the  public  evaluate  and 
choose  protective  practices  for  the 
siting,  design,  and  operation  of 
municipal  solid  waste  transfer  stations. 
Before  publishing  this  report  in  final 
form,  EPA  is  inviting  public  comment. 

The  Manual  is  divined  into  four 
chapters:  Introduction,  Planning  and 
Siting  a  Transfer  Station,  Transfer 
Station  Design  and  Operation,  and 
Facility  Oversight.  An  appendix 
provides  a  quick  reference  guide  and 


comparative  index  of  all  state  transfer 
station  regulations,  including  the 
applicable  regulatory  citations.  The 
Manual  is  designed  to  complement,  not 
supersede,  existing  state,  local,  and 
tribal  solid  waste  management 
programs. 

A  companion  citizen's  guide.  Waste 
Transfer  Stations:  hivolved  Citizens 
Make  the  Difference  (EPA530-K-01- 
003),  has  also  been  published.  This 
guide  is  designed  to  complement  the 
Decision-Making  Manual  by  providing 
key  information  citizens  need  to  become 
involved  in  the  waste  transfer  station 
siting,  design,  and  operation  decision- 
making processes.  It  describes  ways  in 
which  community  members  can  become 
actively  involved  in  minimizing  a  waste 
transfer  station's  impact  while 
enhancing  its  value  to  the  community. 

In  recent  years  the  nationwide  trend 
in  solid  waste  disposal  has  been  toward 
the  construction  of  larger,  more  remote 
regional  landfills.  Driving  this  trend  are 
a  number  of  financial  considerations 
which  are  heavily  influenced  by 
regulatory  and  social  forces.  The  passing 
of  the  federal  municipal  solid  waste 
landfill  criteria  in  1991  (Solid  Waste 
Disposal  Facility  Criteria;  Final  Rule.  56 
FR  50978;  October  9, 1991)  established 
new  design  requirements  for  mimicipal 
waste  landfills  that  significantly  add  to 
the  construction  and  operation  costs.  As 
older  landfills  near  xirban  centers  reach 
capacity  and  begin  closing,  cities  must 
decide  whether  to  construct  new 
complaint  landfills  or  to  seek  other 
disposal  options.  Many  small 
communities,  facing  a  similar  decision, 
find  the  cost  of  upgrading  existing 
facilities  or  constructing  new  landfills  to 
be  prohibitively  high,  and  opt  to  close 
existing  facifities.  The  economies  of 
scale  enjoyed  by  the  large  remote 
facilities  keeps  per  ton  tipping  fees  low, 
which  further  promotes  the  practice  of 
long  distance  waste  transfer.  For  these 
reasons,  many  cities  and  towns  are 
utilizing  transfer  stations  as  a 
component  of  their  waste  management 
system. 

DATES:  Submit  comments  on  or  before 
August  27,2001. 

ADDRESSES:  Conunentors  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-2001-WTSN-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Hand  delivery 
of  comments  should  be  made  the  RCRA 
Information  Center  in  Arlington, 
Virginia  at  the  address  below. 
Comments  may  also  be  submitted 


electronically  through  the  Internet  to: 
rcra-docket@epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  nimiber  F- 
2001-WTSN-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCII  file  without  the  use  of  special 
characters  and  any  form  of  encryption. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Dociunent 
Control  Officer,  Office  of  Solid  Waste 
(5305W)  U.S.  EPA,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  hiformation  Center  (RIC), 
located  at  Crystal  Gateway  1,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  The  RIC  is  open 
frt>m  9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  703-603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  docket  at  no  charge. 
Additional  copies  cost  $0.15  per  page. 
The  index  and  some  supporting  material 
are  available  electronically. 

The  official  record  for  this  section 
will  be  kept  in  paper  form.  Accordingly, 
EPA  will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  developed  during  the 
finalization  of  the  Decision-Making 
Manual.  EPA  will  not  immediately  reply 
to  conunentors  electronically  other  than 
to  seek  clarification  of  electronic 
comments  that  may  be  garbled  diuing 
the  transmission  or  during  conversion  to 
paper  form,  as  discussed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  copies  of  the 
Decision-Making  Manual,  contact  the 
RCRA  Hotline  at  800-424-9346  or  TDD 
800-553-7672  (heating  impaired),  hi 
Washington,  DC,  metropolitan  area,  call 
703-412-9810  or  TDD  703-412-3323.  A 
limited  number  of  paper  copies  of  the 
Decision-Making  Manual  are  available 
on  a  first-come  first-serve  basis.  An 
electronic  copy  of  the  Decision-Making 
Manual  in  PDF  file  format  can  be 
obtained  from  the  EPA  Internet  site  at: 
www.epa.gov/epaoswer/non-hw/ 
transfer. 

Questions  of  a  technical  or  policy 
nature  regarding  the  Decision-Making 
Manual  may  also  be  directed  to  Steve 


Levy  at  703-308-7267,  or  e-mailed  to 
his  e-mail  address:  7eiy.steve@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  companion  citizen's  guide,  Waste 
Transfer  Stations:  Involved  Citizens 
Make  the  Difference  (EPA530-K-01- 
003),  is  also  available  in  hardcopy  [bom 
the  RCRA  Hotline)  or  electronically 
from  the  internet  site  mentioned  above. 

Thea  McManiu, 

Acting  Director,  Municipal  and  Industrial 
Solid  Waste  Division,  Office  of  Solid  Waste. 
[FR  Doc.  01-13408  Filed  5-25-01;  8:45  am] 

DIUING  CODE  6560-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6986-7] 

SES  Performance  Review  Board; 
Membership 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
membership  of  the  EPA  Performance 
Review  Board. 
DATES:  May  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Stinson,  Executive  Resources  and 
Special  Programs,  3650,  Office  of 
Human  Resources  and  Organizational 
Services,  Office  of  Administration  and 
Resoiuces  Management,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460 
(202) 260-1373. 

SUPPLEMENTARY  INFORMATION:  Section 
4314  (c)(1)  through  (5)  of  Title  5,  U.S.C, 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  This  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointment 
authority  relative  to  the  performance  of 
the  senior  executive. 

Members  of  the  EPA  Performance 
Review  Board  are: 
Russell  L.  Wright  (Chair),  Director, 

Science  and  Ecosystem  Support 

Division,  Region  4 
Jeanette  L.  Brown,  Director,  Office  of 

Small  and  Disadvantaged  Business 

Utilization,  Office  of  the 

Administrator 
Lynda  F.  Carroll,  Assistant  Regional 

Administrator,  Region  6 
Judy  S.  Davis,  Acting  Director,  Office  of 

Acquisition  Management,  Office  of 

Administration  and  Resources 

Management 


Emmett  D.  Dashielle,  Deputy  Assistant 
IG  for  Investigations,  Office  of  the 
Inspector  General 
Josepn  L.  Dillon,  Acting  Comptroller, 

Office  of  the  Comptroller 
Joan  Fidler,  Director,  Office  of 
Management  Operations,  Office  of 
International  Activities 
Lisa  K.  Friedman,  Associate  General 
Counsel  (Solid  Waste  &  Emergency 
Response),  Office  of  General  Counsel 
Ann  E.  Goode  (Ex-Officio),  Director, 
Office  of  Civil  Rights,  Office  of  the 
Administrator 
Geoffi^y  H.  Grubbs,  Director,  Office  of 
Science  and  Technology,  Office  of 
Water 
Walter  W.  Kovalick,  Jr.,  Director, 
Technology  Innovation  Office,  Office 
of  Solid  Waste  and  Emergency 
Response 
Henry  L.  Longest  n.  Acting  Assistant 
Administrator,  Office  of  Research  and 
Development 
Brian  J.  McLean,  Director.  Clean  Air 
Markets  Division,  Office  of  Air  and 
Radiation 
Linda  M.  Murphy,  Director,  Office  of 

Ecosystem  Protection,  Region  1 
Eric  V.  Schaeffer,  Director,  Office  of 
Regulatory  Enforcement,  Office  of 
Enforcement  and  Compliance 
Assurance 
Keith  A.  Takata,  Director,  Superfund 

Division,  Region  9 
Linda  A.  Travers,  Deputy  Director, 
Office  of  Technology  Operations  and 
Planning,  Office  of  Environmental 
Information 
Marylouise  M.  Uhlig,  Director,  Office  of 
Program  Management  Operations, 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances 
Vanessa  T.  Vu,  Associate  Director  for 
Health  (NCEA),  Office  of  Research 
and  Development 
Daiva  Balkus  (Executive  Secretary) 
Director,  Office  of  Human  Resources 
and  Organizational  Services,  Office  of 
Administration  and  Resources 
Management 

Members  of  the  Inspector  General 
Subcommittee  to  the  EPA  Performance 
Review  Board  are: 

James  E.  Henderson,  Assistant  Inspector 
General  for  Investigations,  General 
Services  Administration 
Richard  L.  Skinner,  Deputy  Inspector 
General,  Federal  Emergency 
Management  Agency 
Joseph  Willever,  Deputy  Inspector 
General,  Office  of  Personnel 
Management 

Dated:  May  18,  2001. 
David  J.  O'Connor, 

Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 
(FR  Doc.  01-13418  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  S560-W-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL 


1 


San  Fernando  Valley— Glendale 
Operable  Units  Superfund  Site 
Proposed  Notice  of  Administrative 
Settlement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9601  et  seq., 
notice  is  hereby  given  that  a  proposed 
Prospective  Pvirchaser  Agreement 
associated  with  the  San  Fernando 
Valley  Crystal  Springs  (Area  2) 
Superfund  Site— Glendale  Operable 
Units  was  executed  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  on  February  12,  2001.  The 
proposed  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107  of  CERCLA, 
42  U.S.C.  9606,  9607,  against  Home 
Depot  U.S.A.,  Inc.  (the  "Purchaser"). 
The  Pxutihaser  plans  to  acquire  two 
contiguous  parcels  located  within  the 
Glendale  Operable  Units,  1200  South 
Flower  Street,  Burbank,  California  and 
801  Allen  Avenue,  Glendale,  California 
for  the  construction  of  a  Home  Depot 
U.S.A.  retail  operation.  The  proposed 
settlement  would  require  the  Purchaser 
to  pay  EPA  a  one-time  payment  of 
$200,000. 

For  thirty  (30)  calendar  days 
following  die  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  EPA's  response  to  any 
conunents  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco.  CA     • 
94105. 

DATES:  Comments  must  be  submitted  on 
or  before  June  28.  2001. 

Availability:  The  proposed 
Prospective  Purchaser  Agreement  and 
additional  background  documentation 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S. 
Environmental  Protection  Agency.  75 
Hawthorne  Street,  San  Francisco.  CA 
94105.  A  copy  of  the  proposed 
settlement  may  be  obtained  itom  Marie 
M.  Rongone.  Senior  Counsel  (ORC-3). 
Office  of  Regional  Counsel.  U.S.  EPA 
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Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105.  Comments  should 
reference  "Home  Depot  U.S.A. 
Prospective  Purchaser  Agreement,  San 
Fernando  Valley  Superfund  Site, 
Glendale  Operable  Unit,"  and  "Docket 
No.  2001-06"  and  should  be  addressed 
to  Marie  M.  Rongone  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  M.  Rongone,  Senior  Coxmsel 
(ORC-3),  Office  of  Regional  Counsel, 
U.S.  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  E-mail: 
rongone.marie@epa.gov;  Telephone: 
(415)  744-1313,  Facsimile:  (415)  744- 
1041. 

Dated:  March  6,  2001. 
Keith  Takata, 

Director.  Superfund  Division,  Region  D(. 
(FR  Doc.  01-13411  Filed  5-25-01;  8:45  am] 

BILLING  CODE  6560-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  to  0MB  Review; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Organizing  an  Institutional 
Investigation  Assistance  Program:  A 
Feasibility  Study— NEW — A  review 
group  charged  with  examining  the 
Office  of  Research  Integrity's  (ORI)  role 
in  handling  allegations  of  research 
misconduct  developed  numerous 
recommendations.  One  of  the 
recommendations  stated  that  "HHS 
should  encourage  the  development  of  a 
consortium-based  approach  to  be  used 
by  awardee  institutions  that  do  not  have 
the  capacity  to  conduct  the  fact-finding 
process,  or  at  which  there  is  otherwise 
inadequate  institutional  or 
organizational  capacity."  The  Office  of 
Research  Integrity  is  proposing  a  survey 
of  research  institutions,  educational 
institutions,  and  related  organizations  to 
assess  the  level  of  interest  in  the 
development  of  consortia. 

Respondents:  Businesses  or  other  for- 
profit;  Non-profit  institutions;  State  or 
local  governments;  Number  of 
Respondents:  1,000;  Burden  per 


Response:  20  minutes;  Total  Burden: 
333  hours.  OAfB  Desk  Officer:  Allison 
Herron  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resources  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  DC  20201. 
Written  comments  should  be  received 
within  30  days  of  this  notice. 

Dated:  May  21,  2001. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
(FR  Doc.  01-13386  Filed  5-25-01;  8:45  am] 

BILLING  CODE  41S0-31-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-01-40] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Cognitive  Tuning 
for  Website  Promotion — NEW — National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
mission  of  the  National  Institute  for 
Occupational  Safety  and  Health  is  to 
promote  "safety  and  health  at, work  for 
all  people  through  research  and 
prevention."  NIOSH  is  guided  by  the 
National  Occupational  Research  Agenda 
(NORA),  which  specifies  21  priority 
areas  for  occupational  safety  and  health 
research.  One  of  the  NORA  priority 
areas  is  intervention  effectiveness, 
which  includes  "information 
dissemination  and  health 
communication  practices."  This  project, 
in  testing  the  effectiveness  of  a  cognitive 
tuning  instruction  in  increasing  visits  to 
a  NIOSH  website  for  children  and 
teenagers,  would  address  the 
intervention  effectiveness  priority  area. 

Cognitive  tuning  refers  to  two 
possible  orientations  a  person  may  have 
when  exposed  to  information.  One 
orientation  is  that  of  a  receiver,  who  is 
primarily  concerned  with 
understanding  the  information  for  its 
own  sake.  The  other  orientation  is  that 
of  a  transmitter,  who  expects  to  pass  on 
the  information  by  communicating  with 
others.  Unlike  the  receiver,  the 
transmitter  is  faced  with  the  demand  of 
using  the  information  in  the  near  future 
and  is  likely  to  be  motivated  to  appear 
competent  and  knowledgeable  in  front 
of  other  people  when  passing  on  the 
information.  Past  research  has  shown 
that  transmitters,  compared  to  receivers, 
show  more  attitude  change  when  given 
information  about  issue^or  persons. 
Also,  the  attitude  change  for 
transmitters  tends  to  be  more  persistent 
than  for  receivers. 

The  Elaboration  Likelihood  Model 
(ELM)  is  a  theory  of  attitude  change  that 
has  achieved  much  empirical  support 
and  has  organized  a  large  body  of 
previously  fragmented  results.  The  ELM 
posits  that  the  nature  of  attitude  change 
depends  on  whether  the  person  is 
thinking  carefully  about  the  issue  at 
hand.  A  person  thinking  about  an  issue 
is  likely  to  form  an  attitude  that  is 
persistent,  resistant  to  attack,  and 
predictive  of  behavior.  Conversely,  a 
person  who  lacks  either  the  motivation 
or  the  ability  to  think  carefully  about  an 
issue  is  likely  to  form  an  attitude  that  is 
transitory,  easy  to  change,  and 
unpredictive  of  behavior. 
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It  is  hjrpothesized  that  cognitive 
timing  influences  the  motivation  to 
think  about  an  issue.  Transmitters 
should  be  more  motivated  than 
receivers  to  think  about  presented 
information  because  transmitters  expect 
to  pass  on  the  information.  This 
hypothesis  wilFbe  tested  in  the  context 
of  promoting  the  NIOSH  Safety  Zone,  a 
website  that  introduces  children  and 
teenagers  to  occupational  safety  and 
health  issues.  Four  different  messages 
about  the  website  will  be  sent  to  high 
school  teachers.  The  messages  will  vary 
whether  the  teacher  is  told  that  other 
teachers  have  been  sent  the  letter  (i.e., 
whether  the  teacher  is  given  a 
transmitter  orientation).  The  messages 
will  also  vary  the  quality  of  the 
arguments  (strong  arguments  vs.  weak 


arguments  for  visiting  the  website).  A 
subset  of  the  teachers  will  later  be 
contacted  by  telephone  to  answer 
questions  about  their  attitudes  toward 
the  website  and  whether  they  intend  to 
visit  it.  Website  hits  will  be  recorded  for 
all  teachers  in  the  study,  such  that 
teachers  receiving  different  messages 
will  be  directed  to  different  entry  pages 
with  independent  hit  coimters.  Teachers 
who  get  transmitter  messages  should  be 
more  influenced  by  the  quality  of  the 
arguments  than  teachers  who  get 
receiver  messages. 

Prior  to  the  study,  pretesting  sessions 
will  be  conducted  with  high  school 
teachers  in  or  near  the  Morgantown,  WV 
area.  The  pretesting  will  insiire  that 
strong  argiunents  and  weak  arguments 
differ  in  the  kinds  of  thoughts  elicited 


from  teachers.  Strong  argiunents  should 
elicit  more  positive  thoughts  toward 
visiting  the  NIOSH  website  than  weak 
arguments. 

If  the  results  support  predictions, 
cognitive  tuning  will  be  a  promising 
communication  intervention  that  may 
be  applied  across  a  wide  range  of 
occupational  safety  and  health  issues. 
Simply  by  emphasizing  the  possibility 
that  occupational  safety  and  health 
information  may  be  useful  in  future 
social  interaction  with  others,  a  message 
may  motivate  people  to  think  carefully 
about  an  issue  and  thus  form  a  more 
lasting  attitude  that  will  influence  how 
they  behave.  At  an  median  wage  of 
$20.00  per  hour,  the  total  cost  to 
respondents  will  be  $5,066.60. 


Respondents 


High  Schooi  Teachers  (pretest) 

High  Schoot  Teachers  (phone  contact) 

Total 


Numt>er  of 
respondents 


120 
800 


Numt>er  of 
responses 
per  respond- 
ent 


Average 

burden  per 

response 

(in  hours) 


1 


Total  burden 
in  hours 


120.00 
133.33 


253.33 


Dated:  May  15.  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-13319  Filed  5-25-01;  8:45  am] 
BILLMQ  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-38] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Data  Collection, 
Management,  Reporting,  and  Evaluation 
for  the  National  Minority  AIDS 
Initiative  (NMAI)  to  be  conducted  from 
2001  to  2005 — New — National  Center 
for  HIV,  STD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  pvupose  of 
this  request  is  to  obtain  OMB  clearance 
to  collect  primary  and  secondary  data  to 
assess  the  HIV  prevention  and  capacity- 
building  activities  of  community-based 
organizations  (CBOs)  and  other  not-for- 
profit  organizations  funded  under  the 
NMAI.  The  objective  of  the  NMAI  is  to 
implement  an  approach  to  HFV 
Prevention  for  communities  of  color 
through  three  strategies:  Support  of 
CBOs  to  deliver  HIV  prevention 
services;  community  coalition 
development  projects  to  increase  access 


to  a  linked  network  of  HIV,  STD,  TB, 
and  substance  abuse  services;  and 
capacity-building  assistance  (CBA) 
(which  includes  a  Fauth-Based 
component)  to  sustain,  improve,  and 
expand  HIV  prevention  services. 

The  CDC  requires  NMAI  grantees  to 
evaluate  their  programs.  CDC  has  the 
responsibility  to  support  these 
evaluation  efforts  by  assisting  grantees 
in  the  design  and  implementation  of 
their  program  evaluation  activities, 
including  the  provision  of  evaluation 
forms  and  conducting  an  overall 
evaluation  of  the  NMAI.  The  data 
collected  during  this  evaluation  will 
allow  CDC  to  (1)  address  accountability 
needs,  (2)  provide  necessary 
information  to  the  NMAI  grantees  for 
improving  their  programs,  and  (3) 
provide  a  context  for  understanding  the 
effectiveness  of  programs  targeting 
African  Americans  and  other  racial  and 
ethnic  minorities. 

Data  collection  will  include  self- 
administered  questionnaires,  document 
reviews,  and  interviews  with  directors 
of  CBOs  (or  their  representatives)  and 
other  collaborating  organizations.  The 
first  phase  of  data  collection  is  planned 
for  the  fall  of  2001.  Subsequent  phases 
of  data  collection  are  planned  for  2002, 
2003,  and  2004,  with  data  collection 
culminating  by  the  summer  of  2005. 
Self-administered  questionnaires,  will  be 
submitted  annually.  Interviews  will  be 
conducted  at  24,  36,  and  48  months 
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from  the  start  of  the  project.  The  total 
cost  to  respondents  is  estimated  at 
$30,080,  assuming  an  average  working 


wage  for  assigned  personnel  at  $20.00 
per  hour  in  the  study  period. 


'Respondents 


CBO  General  Questionnaire 

CBO  Needs  Assessment  &  Epi  Profile  Questionnaire 

CBO  Staffing  Plan  Questionnaire  

CBO  Cultural,  Linguistic,  and  Educational  Appropriateness  Questiorvuire  ... 

CBO  Inten^ew  Schedule  

CBA  Program  Plan  

CBA  Needs  Assessment  Questionnaire 

CBA  Staffing  Plan  Questionnaire  .'. 

CBA  Cultural,  Linguistic,  and  Educational  Appropriateness  Questionnaire  .... 

CBA  Resource  Networks  and  Community  Advisory  Board  Questionnaire 

Provision  of  Capacity-Building  Assistance  Questionnaire 

CBA  Interview  Schedule  

Faith-Based  Needs  Assessment  Questionnaire „ 

Faith-Based  General  Questionnaire  „ 

Faith-Based  Staffing  Plan  Questionnaire  

FaittvBased  Cultural,  Linguistic,  and  Educatiortal  Appropriateness  Question- 
naire   

Faith-B£ised  Curriculum  Development  and  Training  Program  Interview 
Schedule 

Total 


Numtwrof 
respondents 


79 
79 

79 

79 

79 

16 

16 

16 

16 

16 

16 

16 

1 

1 

1 

1 

1 


Number  of 

responses  per 

respondent 


Average 
burden  re- 
sponse (in 
hrs.) 


1 
20/60 
40/60 
1(V60 

2 
15/60 
20/60 
40/60 
10/60 
20/60 

2 

2 
20/60 

1 
40/60 

10/60 


Total  burden 

per  response 

(in  hrs.) 


316 

IDS 

211 

53 

474 

16 

21 

43 

11 

21 

128 

96 

1 

1 

3 


3 
1504 


Dated:  May  11,2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  01-13320  Filed  5-25-01;  8:45  am) 

BILUNG  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-41] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Report  of  Verified 
Cases  of  Tuberculosis  (RVCT)  OMB  No. 
0920-0026— Extension— The  National 
Center  for  HIV,  STD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC)  proposes  to 
continue  data  collection  for  the  Report 
of  Verified  Case  of  Tuberculosis  (RVCT). 
This  request  is  for  a  1-year  extension  of 
clearance. 

To  accomplish  the  CDC  goal  of 
eliminating  tuberculosis  (TB)  in  the 
United  States,  CDC  maintains  the 
national  TB  surveillance  system.  The 
system,  initiated  in  1953,  has  been 
modified  several  times  to  better  monitor 
and  respond  to  changes  in  TB 
morbidity.  The  most  recent  modification 
was  implemented  in  1993  when  the 
RVCT  was  expanded  in  response  to  the 
TB  epidemic  of  the  late  1980s  and  early' 
1990s  and  incorporated  into  a  CDC 
software  for  electronic  reporting  of  TB 
case  reports  to  CDC.  The  expanded 


system  improved  the  ability  of  CDC  to 
monitor  important  aspects  of  TB 
epidemiology  in  the  United  States, 
including  drug  resistance,  TB  risk 
factors,  including  HIV  coinfection,  and 
treatment.  The  timely  system  also 
enabled  CDC  to  monitor  the  recovery  of 
the  nation  from  the  resurgence  and 
identify  that  current  TB  epidemiology 
supports  the  renewed  national  goal  of 
elimination.  To  measure  progress  in 
achieving  this  goal,  as  well  as  continue 
to  monitor  TB  trends  and  potential  TB 
outbreaks,  identify  high  risk 
populations  for  TB,  and  gauge  program 
performance,  CDC  proposes  to  extend 
use  of  the  RVCT. 

Data  are  collected  by  60  Reporting 
Areas  (the  50  states,  the  District  of 
Columbia,  New  York  City,  Puerto  Rico,    * 
and  7  jurisdictions  in  the  Pacific  and 
Caribbean)  using  the  RVCT.  An  RVCT  is 
completed  for  each  reported  TB  case 
and  contains  demographic,  clinical,  and 
laboratory  information.  A 
comprehensive  software  package,  the 
Tuberculosis  Information  Management 
System  (TIMS)  is  used  for  RVCT  data 
entry  and  electronic  transmission  of  TB 
case  reports  to  CDC.  TIMS  provides 
reports,  query  functions,  and  export 
functions  to  assist  in  analysis  of  the 
data.  CDC  publishes  an  annual  report 
summarizing  national  TB  statistics  and 
also  periodically  conducts  special 
analyses  for  publication  in  peer- 
reviewed  scientific  journals  to  further 
describe  and  interpret  national  TB  data. 
These  data  assist  public  health  officials 
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and  policy  makers  in  program  planning, 
evaluation,  and  resource  allocation. 
Reporting  Areas  also  review  and  analyze 
their  RVCT  data  to  monitor  local  TB 
trends,  evaluate  program  success,  and 


assist  in  focusing  resources  to  eliminate 
TB. 

No  other  federal  agency  collects  this 
type  of  national  TB  data.  In  addition  to 
providing  technical  assistance  for  use  of 


the  RVCT,  CDC  also  provides  Reporting 
Areas  with  technical  support  for  the 
TIMS  software.  There  are  no  costs  to 
respondents. 


Respondents 


State  &  Local  Health  Departments 


Numt)er  of 
respondents 


60 


Number  of 
responses 


280 


Average 

burden  per 

response 

(in  hours) 


30/60 


Total  burden 

in 

hours 


8.400 


)ated:  May  18,  2001. 
Mwicy  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[PR  Doc.  01-13321  Filed  5-25-01;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-42] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 


technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  AUanta,  GA*30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Formative  Research 
and  Evaluation  of  CDC  Youth  Media 
Campaign — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

In  FY  2001 ,  Congress  established  the 
Youth  Media  Campaign  at  the  Centers 
for  Disease  Control  and  Prevention. 
Specifically,  the  House  Appropriations 
Language  said:  The  Committee  believes 
that,  if  we  are  to  have  a  positive  impact 
on  the  future  health  of  the  American 
population,  we  must  change  the 
behaviors  of  our  children  and  young 
adults  by  reaching  them  with  important 
health  messages.  CDC,  working  in 
collaboration  with  the  Health  Resources 
and  Services  Administration  (HRSA), 
the  National  Center  for  Child  Health  and 
Human  Development  (NICHD),  and  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA),  is 
coordinating  an  effort  to  plan, 
implement,  and  evaluate  a  campaign 
designed  to  clearly  communicate 
messages  that  will  help  kids  develop 
habits  that  foster  good  health  over  a 
lifetime.  The  Campaign  will  be  based  on 
principles  that  have  been  shown  to 
enhance  success,  including:  designing 
messages  based  on  research;  testing 
messages  with  the  intended  audiences; 
involving  young  people  in  all  aspects  of 
Campaign  planning  and 
implementation;  enlisting  the 
involvement  and  support  of  parents  and 
other  influencers;  tracking  the 
Campaign's  effectiveness  and  revising 
Campaign  messages  and  strategies  as 
needed. 


Respondents 


Tweens  (ages  9-13)  

Reoccurring  tween  panel(s) 


Number  of     i 
respondents 


30,000 
40 


For  the  Campaign  to  be  successful,  a 
thorough  understanding  of  tweens 
(youth  ages  9-13),  the  health  behaviors 
promoted,  and  the  barriers  and 
motivations  for  adopting  and  sustaining 
them  is  essential.  Additionally,  a 
thorough  understanding  of  those  who 
can  influence  the  health  behaviors  of 
tweens  is  important.  This  understanding 
will  facilitate  the  development  of 
messages,  strategies,  and  tactics  that 
resonate  with  tweens,  parents  and  other 
influencers. 

Research  for  the  national  and 
minority  audience  components  of  the 
Youth  Media  Campaign  will  identify  the 
target  audience(s)  using  standard  market 
research  techniques  and  will  address 
geographic  and  demographic  diversity 
to  the  extent  necessary  to  assure 
appropriate  audience  representation. 
This  audience  research  may  include,  but 
not  be  limited  to,  intercept  interviews, 
theater  testing,  expert  reviews,  in-depth 
interviews,  pilot/field  tests/partial 
launches,  internet  questionnaires, 
telephone  interviews,  and  mail 
questionnaires  with  various  audiences 
(tweens,  ages  9-13;  parents;  adult 
influencers;  older  teen  influencers;  and 
partners/alliances).  In  addition,  panels 
or  reocciuxing  focus  groups  of  tweens 
and  parents  will  convene  to  generate  on- 
going feedback  to  the  Campaign.  The 
panels  will  suggest  ideas,  review 
creative  executions,  and  provide 
feedback  on  what  works  and  what  does 
not  work. 

The  intent  of  this  audience  research  is 
to  solicit  input  and  feedback  from 
audiences  on  a  national  level  and  from 
audiences  within  targeted  populations. 
Information  gathered  from  both 
audiences  will  be  used  to  modify/refine 
and/or  revise  Campaign  messages  and 
strategies  and  evaluate  Campaign 
effectiveness. 


Number  of 
responses/ 
respondent 


Average 

burden  per 

response 

(In  hours) 


15/60 
2 


Total  burden 

in 

hours 


7,500 
320 
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Respondents 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Average 

burden  per 

response 

(in  hours) 

Total  burden 

in 

hours 

Parents ,.. 

15.000 

40 

10.000 

5.000 

500 

1 
4 
1 

1 
2 

15/60 
2 
15/60 
15/60 
30/60 

3,750 

320 

2,500 

1,250 

500 

Reoccurring  parent  panel(s)  , 

Adult  influencers 

Older  tween  influencers 

Partners/alliances 

Total 

16,140 

Dated:May  18.  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  PoUcy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-13322  Filed  5-25-01;  8:45  am] 

BILLMG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Dis«a8e  Control  and 
Prevention 

program  Announcement  01128] 

Strengthening  Emergency  Medical 
Preparedness  in  Tanzania;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  "Strengthening  Emergency 
Medical  Preparedness  in  Teuazania." 
This  program  addresses  the  "Healthy 
People  2010"  focus  areas:  Public  Health 
Infirastructure;  Access  to  Quality  Health 
Services;  and  Educational  and 
Community-Based  Programs. 

The  purpose  of  the  program  is  to 
initiate  a  sustainable  cvuriculiun  for 
post-graduate  emergency  medical 
training  in  Tanzania.  Tanzanian  care- 
providers  and  instructors  will  be  trained 
involving  the  fundamentals  of  essential 
emergency  medical  care  and  equipment. 
This  program  is  being  performed 
specifically  in  Tanzania  according  to  US 
Congressional  mandate  for  Department 
of  State,  US  Agency  for  International 
Development  (USAID)  implementation 
in  response  to  the  1998  bombing  of  the 
US  embassy  in  Tanzania. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is.  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit  and 
for-profit  organizations.  State  and  local 
governments  or  their  bona  fide  agents. 


federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations,  and  small, 
minority,  or  women-owned  businesses. 
To  be  an  eligible  applicant  you  must 
provide  evidence  of  the  following: 

1.  Copies  of  certificates  from  the 
American  Board  of  Emergency  Medicine 
documenting  current  specialty  board 
certification  for  the  practice  of 
emergency  medicine  for  all  educational 
staff. 

2.  Copies  of  letters  of  reference  fi-om 
prior  implementing  partners  (including 
at  minimiun  the  funding  institution 
contract  officer  and  a  key  implementing 
representative  from  the  host  nation) 
documenting  successful  project 
completion  in  the  provision  of  post- 
graduate emergency  medical  training 
among  African  nations. 

3.  A  copy  of  dociunentation  verifying 
current  accreditation  of  the  applicant 
institution  by  the  Accreditation  Council 
of  Graduate  Medical  Education  for 
provision  of  post-graduate  medical 
training  in  the  specialty  of  emergency 
medicine. 

This  information  should  be  placed 
after  the  face  page  of  the  application. 
Any  application  that  does  not  provide 
the  above  information  will  be 
determined  non-responsive  and 
returned  without  review. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4}  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  jmy  other  form. 

C.  Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  2001  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2001,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  2  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  , 


D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Develop  two  curriculum 
components  (one  for  training  physicians 
and  one  for  nurses)  regarding  emergency 
and  disaster  medicine  in  Tanzania. 

b.  Train  approximatefy  20-30 
medicine  and  nursing  educators  in 
conducting  the  courses.  These  educators 
should  be  from,  but  are  not  limited  to: 
The  Muhimbili  University  College  of 
Health  Sciences  (MUCHS)  or  other  sites 
in  Dar  es  Salaam  and  other  Tanzanian 
health  institutions  (located  in  Moshi, 
Mbeya,  Mwanza,  Kigoma,  Dodoma, 
Morogoro  and  Kibaha). 

c.  Facilitate  and  evaluate  these  20-30 
newly-trained  educators  in  conducting 
this  course  for  students  at  MUCHS  or 
other  sites. 

d.  Develop  and  conduct  in-service 
training  for  medical  and  nursing  staff  at 
the  health  institutions  using  the 
procured  materials  in  an  emergency 
medical  and/or  mass  casualty  situation. 

e.  Develop  a  project  operational  plan. 
This  plan  should  at  a  minimiun  include: 
curriculum  format  and  content, 
descriptions  of  all  media  to  be  used, 
time-lines  for  all  planning  and 
educational  meetings,  curriculum  vitae 
of  all  personnel,  expected  outcomes  and 
indicators  of  completion. 

2.  CDC  Activities 

a.  Provide  consultation  and  assistance 
in  planning  and  implementing  program 
activities. 

b.  Provide  science-based  collaboration 
and  technical  assistance  in  developing 
and  implementing  evaluation  strategies 
for  the  program. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 


criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  shoiddbe  no  more 
than  twenty  double-spaced  pages, 
printed  on  one  side,  with  one  inch 
margins,  and  imreduced  font.  The 
narrative  must  consist  of,  at  a  minimum, 
a  Plan,  Objectives,  Methods,  Evaluation 
and  Budget.  Provide  a  detailed  budget 
and  justification  based  on  the  funds 
available. 

F.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov  or  in  the 
application  kit.  On  or  before  July  27, 
2001,  submit  the  application  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1.  or 
2.  above  wUl  be  returned  to  the 
applicant. 

G.  Evaluation  Criteria 

1 1  The  application  will  be  evaluated 
against  the  following  criteria  by  an 
independent  review  group  appointed  by 
CDC. 

Understanding  the  Project  (10  points) 

a.  Demonstrated  clarity,  feasibility 

:  thd  practicality  of  the  proposed  plan  to 
accomplish  this  project. 

b.  Demonstrated  recognition  of  the 
potential  difficulties  in  performance  and 
appropriateness  and  soimdness  of 
proposed  solutions. 

2.  Methodology  and  Approach  (20 

points) 

j  I  a.  Provide  evidence  of  demonstrated 
expertise  in  methodology  for 
development  and  successful 
implementation  of  "train-the- trainers" 
educational  programming. 

b.  Provide  evidence  of  demonstrated 
successful  experience  in  developing 
nations  using  an  educational  approach 
that  utilizes  "hands-on"  clinical 


teaching  as  well  as  lecture-based, 
didactic  instruction. 

3.  Staff  Experience  and  Capability  (20 
points) 

a.  Provide  evidence  of  a  demonstrated 
adequate  depth  of  staffing  to  include 
contributions  from  at  least  four  different 
board-certified  emergency  physicians  to 
be  assigned  for  implementation  of  this 
project. 

b.  Provide  evidence  of  demonstrated 
technical  expertise  and  professional 
experience  of  staff  in  the  clinical 
practice  of  emergency  medicine  under 
austere  conditions  of  an  African  nation. 

4.  Scientific  or  Technical  Approach  (30 
points) 

a.  Provide  evidence  of  demonstrated 
scientific  expertise  involving  programs 
for  the  promotion  of  public  health  in 
Africa. 

b.  Provide  evidence  of  demonstrated 
technical  expertise  in  developing 
medical  education  to  include  training 
methods  that  are  c\Ut\irally  and 
technological  appropriate  to  sub 
Saharan  Africa. 

c.  Provide  evidence  of  demonstrated 
technical  expertise  in  developing 
medical  education  to  include  concepts 
of  disaster  medicine  such  as  triage, 
incident  management  systems, 
communication  and  casualty  care. 

5.  Cultural  Knowledge  Requirements  (20 
points) 

a.  Provide  evidence  of  demonstrated 
successful  experience  as  a  consultant  in 
sub  Saharan  African  countries. 

b.  Provide  evidence  of  an  existing 
relationship  with  the  Ministry  of  Health 
of  Tanzania  or  with  the  Ministry  of 
Health  of  another  sub  Saharan  African 
nation. 

6.  Budget  Justification  (not  scored) 

The  extent  to  which  the  budget  is 
clearly  explained,  adequately  justified, 
and  is  reasonable  and  consistent  with 
the  stated  objectives  and  planned 
activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Progress  reports  semi-aimually. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 


Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-7    Executive  Order  12372  Review 

AR-1 1    Healthy  People  2010 

AR-12    Lobbying  Restrictions 

AR-1 4    Accounting  System  Requirements 

AR-1 5    Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301  and  307  of  the  Public 
Health  Service  Act,  [42  U.S.C.  sections 
241  and  242],  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.283. 

I.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  Program 
Annoimcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 

business  management  technical 
assistance  may  be  obtained  from: 

Michael  Smiley,  Grants  Management 
Specialist,  Grants  Management 
Branch,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control 
and  Prevention,  2920  Brandywine 
Road,  Room  3000.  AUanta,  GA  30341- 
4146,  Telephone  number:  (770)  488- 
2694,  Email  address:  znr6@cdc.gov 

For  program  technical  assistance, 
contact:  Mark  Keim.  M.D..  Emergency 
Preparedness  and  Response  Branch, 
National  Center  for  Environmental 
Health,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford 
Highway,  NE  (F-38),  Atianta,  GA 
30341-3724,  Telephone  number:  770- 
488-4597,  Email  address: 
mjk9@cdc.gov 

Dated:  May  22,2001. 
Henry  S.  Casseil  m, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  01-13376  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Head  Start  Program  Information 
Report  (PIR). 


OMB  No.  .0980-001 7. 

Description:  The  Head  Start  Act 
requires  that  actual  population  and 
services  data  be  collected  from  Head 
Start  and  Early  Head  Start  grantees  and 
delegate  agencies.  The  Head  Start 
Program  Information  Report  (PIR)  is  the 
primary  tool  for  collecting  inJFormation 
in  the  areas  of  program  management, 
services  provided,  and  the 
demographics  of  the  children  enrolled 
and  their  families.  The  principle  users 


of  the  data  include  local  program 
management,  ACF  Regional  Office  staff, 
and  ACYF  Central  Office  staff.  The 
information  is  disseminated  widely  to 
other  interested  parties,  including 
Congress,  policy  makers  at  the  State 
level,  training  and  technical  assistance 
providers,  and  researchers. 

Respondents:  Head  Start  grantees  and 
delegate  agencies;  Early  Head  Start 
grantees  and  delegate  agencies. 

Annual  Burden  Estimate: 


Instrument 

Number  of 
respondents 

Numtjer  of 
responses 

per 
respondent 

Average 

burden 

hours  per 

response 

Total 
burden 
hours 

PIR 

2437 

1 

4 

9748 

Estimated  Total  Annual  Burden 
Hours:  9748. 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies'  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  May  22.  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  01-13317  Filed  5-25-01;  8:45  am] 

MLLMQ  COOC  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliiidren  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Study  of  the  TANF  Application 
Process. 

OMB  No.:  New  Collection. 

Description:  The  Study  of  the  TANF 
Application  Process  is  designed  to 
provide  systematic  information  about 
how  application  policies  and  processes 


have  changed  under  TANF,  and  how 
States  define  and  count  applications 
and  application  results.  The  Study  will 
also  explore  how  application  policies 
are  implemented  in  a  sample  of  local 
TANF  offices  and  will  collect  data  on 
individuals'  application  decisions, 
experiences,  and  outcomes.  In  addition, 
the  Study  will  also  collect  information 
on  the  availability  and  quality  of  State- 
collected  data  on  the  TANF  application 
process.  The  primary  purpose  of  this 
Study  is  to  provide  useful  information 
to  be  considered  in  the  upcoming  TANF 
reauthorization  process  and  provide 
applicant  information  as  required  by  42 
U.S.C.  611(b)(2). 

Respondents:  The  respondents  for  the 
Mail  Questionnaire  are  the  50  States,  the 
District  of  Columbia,  and  the  U.S. 
Territories  of  Guam,  Puerto  Rico,  and 
the  Virgin  Islands.  Eighteen  States  will 
be  respondents  to  the  State  Telephone 
Survey,  54  individuals  for  the  Open- 
ended  Interviews  for  Case  Studies,  six 
States  for  Case  Abstractions,  and  1200 
individuals  for  the  Follow-up 
Telephone  Interviews  with  Applications 
and  Non-applicants. 

Annual  Burden  Estimates: 


Instrument 


18-State  Telephone  Survey 

54-State  Mail  Questionaire  

Open-ended  interview  for  Case  Studies 

Follow-up  Telephone  Interview  with  Applicants  and  Non-applicants _. 

Case  abstractions-pulling  case  files  for  contractor  review  and  at>straction 

Estimated  Total  Annual  Burden  Hours 


Numt>er  of 
respondents 


18 

54 

54 

1200 

6 


Numt)er  of  re- 
sponses per 
respondent 


Average  burden 
hours  per  re- 
sponse 


3 
6 

1.5 
.33 
20 


Total  burden 
hours 


54 
324 

61 
386 

120 


975 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 


Children  and  Faniilies,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Wsishington,  DC 


20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 


collection  of  information  between  30 
and  60  days  after  publication  of  this 
docimient  in  the  Federal  Register. 

Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17Ui  Street,  NW., 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  May  22,  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 
[FR  Doc.  01-13318  Filed  5-25-01;  8:45  am] 
BIUJNQ  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0231] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Veterinary  Adverse 
Drug  Reaction,  Lack  of  Effectiveness, 
Product  Defect  Report 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  and  recordkeeping 
requirements  obligating  holders  of 
approved  new  animal  drug  applications 
(NADAs)  and  abbreviated  new  animal 
drug  applications  (ANADAs)  to  submit 
information  on  adverse  drug  reactions, 
lack  of  effectiveness,  and  product 
defects. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  30,  2001. 


ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA,  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  fi'om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506  (c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)  (A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  reinstatement 
of  an  existing  collection  before 
submitting  the  collection  to  OMB  for 
approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biuden  of  the  collection  orinformation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 


when  appropriate,  and  other  forms  of 
information  technology. 

Veterinary  Adverse  Drug  Reaction, 
Lack  of  Effiectiveness,  Product  Deflect 
Report— 21  CFR  Part  510  (OMB  Control 
No.  0910-0012)— Extension 

Section  512(1)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b(l)).  21  CFR  510.300.  510.301,  and 
510.302  require  that  applicants  of 
approved  NADAs  submit  within  15 
working  days  of  receipt,  complete 
records  of  reports  of  certain  adverse 
drug  reactions  and  unusual  failure  of 
new  animal  drugs.  Other  reporting 
requirements  of  adverse  reactions  to 
these  drugs  must  be  reported  annually 
or  semiannually  in  a  specific  format. 

This  continuous  monitoring  of 
approved  new  animal  drugs  affords  the  * 
primary  means  by  which  FDA  obtains 
information  regarding  potential 
problems  in  safety  and  effectiveness  of 
marketed  animal  drugs  and  potential 
manufacturing  problems.  Data  already 
on  file  with  FDA  is  not  adequate 
because  animal  drug  effects  can  change 
over  time  and  less  apparent  effects  may 
take  years  to  manifest  themselves. 
Reports  are  reviewed  along  with  those 
previously  submitted  for  a  particular 
drug  to  determine  if  any  change  is 
needed  in  the  product  or  labeling,  such 
as  package  insert  changes,  dosage 
changes,  additional  warnings  or 
contraindications,  or  product 
reformiUation. 

Adverse  reaction  reports  are  required 
to  be  submitted  by  the  drug 
manufacturer  on  FDA  forms  1932  or 
1932a  (volimtary  reporting  form), 
following  complaints  from  animal 
owners  or  veterinarians.  Product  defects 
and  lack  of  effectiveness  complaints  are 
submitted  to  FDA  by  the  drug 
manufacturer  following  their  own 
detection  of  a  problem  or  complaints 
from  product  users  or  their  veterinarians 
also  using  FDA  forms  1932  and  1932a. 
FDA  form  2301  is  available  for  the 
required  transmittal  of  periodic  reports 
and  promotional  material  for  new 
animal  drugs.  Respondents  to  this 
collection  of  information  are  applicants 
of  approved  NADAs. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


— 

-     ■ 

Fable  1.— Estimated  Annual  Reporting  Burden^ 

Fomi  No. 

21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response . 

Total  Hours 

I  orm  FDA  2301 
Ibnm  FDA  1932 

510.302(a) 
510.302(b) 

190 
190 

13.16 
94.74 

2,500 
18,000 

• 

0.5 
1.0 

1,250 
16.000 
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Table  1  .—Estimated  Annual  Reporting  Burden i— Continued 


Form  No. 

21  CFR  Section 

.  No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Foim  FDA  1932a 
(voluntary) 

510.302(b) 

100 

1.0 

100 

1.0 

100 

Total  burden 
hours 

19,350 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Response  per 
Recordkeeper 

Hours  per 
Recordkeeper 

Total  Hours 

510.300(a)  and  510.301(a) 
510.300(b)  and  510.301(b) 

190 
190 

13.16 
94.74 

2,500 
2,900 

10.35 
0.50 

25,875 
9,000 

Total  burden  hours 

34,875 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communication  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  (i.e., 
adverse  drug  reaction,  lack  of 
effectiveness,  and  product  defect 
repdrts)  are  derived  from  agency  records 
and  experience. 

Dated:  May  18.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-13298  Filed  5-25-01;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0222] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Medical  Devices; 
Third-Party  Review  Under  FDAMA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 


information  collection  requirements  for 
medical  devices;  third-party  review 
under  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA). 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  30,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http;// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foiuid  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosbiu-g,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.3.C.  3501-3520),  Federal 
agencies  must  obtain  approval  fi-om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 


including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  vdth  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  thils  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Medical  Devices;  Third-Party  Review 
Under  FDAMA  (OMB  Control  No. 
091Q-0375) — Extension 

Section  210  of  FDAMA  established  a 
new  section  523  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act), 
directing  FDA  to  accredit  persons  in  the 
private  sector  to  review  certain 
premarket  applications  and 
notifications.  As  with  the  third-party 
pilot  program  conducted  previously  by 
FDA,  participation  in  this  third-party 
review  program  by  accredited  persons  is 
entirely  voluntary.  A  third  party 
wishing  to  participate  will  submit  a 
request  for  accreditation.  Accredited 
third-party  reviewers  have  the  ability  to 
review  a  manufacturer's  510(k) 
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submission  for  selected  devices.  After 
reviewing  a  submission,  the  reviewer 
will  forward  a  copy  of  the  510(k) 
submission,  along  with  the  reviewer's 
documented  review  and 
recommendation,  to  FDA.  Third-party 
renriews  should  maintain  records  of  their 


510(k)  reviews  and  a  copy  of  the  510(k)  510(k)  review  for  low  to  moderate  risk 

for  a  reasonable  period  of  time.  This  devices. 

information  collection  will  allow  FDA  Respondents  to  this  information 

to  continue  to  implement  the  accredited  collection  are  businesses  or  other  for- 

person  review  program  established  by  profit  organizations. 
FDAMA  and  improve  the  efficiency  of  FT)A  estimates  the  burden  of  this 

collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden  ^ 


Item 


Requests  for  accreditation  

5iO(k)  reviews  conducted  by  accredited  third  par- 
ties   


Total 


No.  of 
Respondents 


40 
35 


Annual 

Frequency  per 

Response 


1 

4 


Total  Annual 
Responses 


40 

140 


Hours  per 
Response 


24 
40 


Total  Hours 


960 
5,600 


6.560 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  ^ 


^0(k)  reviews 
Total  


hto.  of 
Recordkeepers 


35 


Annual  Frequency 
per  Recordkeeper 


Total  Annual 
Ftocords 


140 


Hours  per 
Recordkeeper 


10 


Total  Hours 


1.400 


1,400 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informatkxi. 


The  burdens  are  explained  as  follows: 
1.  Reporting 

'   a.  Requests  for  accreditation.  Under 
the  agency's  third-party  review  pilot 
program,  the  agency  received  37 
applications  for  recognition  as  third- 
party  reviewers,  of  which  the  agency 
recognized  7.  Under  this  expanded 
program,  the  agency  anticipates  that  it 
will  not  see  a  significant  increase  in  the 
number  of  applicants.  Therefore,  the 
agency  is  estimating  that  it  will  receive 
40  applications.  The  agency  anticipates 
that  it  will  accredit  35  of  the  applicants 
to  conduct  third-party  reviews. 

b.  510(k)  reviews  conducted  by 
vccredited  third  parties.  In  the  18 
ilionths  under  the  third-party  review 
pilot  program,  FDA  received  only  22 
510(k)s  that  requested  and  were  eligible 
for  review  by  third  parties.  Because  the 
third-party  review  program  is  not  as 
limited  in  time,  and  is  expanded  in 
scope,  the  agency  anticipates  that  the 
number  of  510{k)s  submitted  for  third- 
party  review  will  remain  the  same  as 
they  were  during  the  last  OMB  approval 
in  1998.  The  agency  anticipates  that  it 
will  receive  approximately  140  third- 
party  review  submissions  aimually,  i.e., 
approximately  4  annual  reviews  per 
each  of  the  estimated  35  accredited 


reviewers. 


2.  Recordkeeping 

Third-party  reviewers  are  required  to 
keep  records  of  their  review  of  each 
submission.  The  agency  anticipates 


approximately  140  annual  submissions 
of  510(k)s  for  third-party  review. 

"The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communication  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  (i.e., 
adverse  drug  reaction,  lack  of 
effectiveness,  and  product  defect 
reports)  are  derived  from  agency  records 
and  experience. 

Dated:  May  18,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-13301  Filed  5-25-01;  8:45  ami 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0205] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Applications  for 
FDA  Approval  to  Market  a  New  Drug 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 


Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  governing  applications  for 
FDA  approval  to  market  a  new  drug. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  July  30,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dorkets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville.  MD  20852. 
All  comments  should  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson.  Office  of  hiformation 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal  . 
agencies  must  obtain  approval  bom  the 
Office  of  Management  and  Budget 
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(OMB)  for  each  collection  of 
infonnation  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
pubUc  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuacy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assmnptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Applications  for  FDA  Approval  to 
Market  a  New  Drug— 21  CFR  Part  314 
(OMB  Control  Number  0910-0001)— 
Extension 

Under  section  505(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  355(a)),  a  new  drug  may  not 
be  commercially  marketed  in  the  United 
States,  imported,  or  exported  from  the 
United  States,  unless  an  approval  of  an 
application  filed  with  FDA  under 
section  505(b)  or  (j)  of  the  act  is  effective 
with  respect  to  such  drug.  Section 
505(b)  and  (j)  of  the  act  requires  a 
sponsor  to  submit  to  FDA  a  new  drug 
application  (NDA)  containing,  among 
other  things,  full  reports  of 
investigations  that  show  whether  or  not 
the  drug  is  safe  and  effective  for  use,  a 
full  list  of  articles  used  as  components 
in  the  drug,  a  full  description  of 
manufacturing  methods,  samples  of  the 
drugs  required,  specimens  of  the 
labeling  proposed  to  be  used,  and 
certain  patent  information  as  applicable. 
Under  the  act,  it  is  the  sponsor's 
responsibility  to  provide  the 
information  needed  by  FDA  to  make  a 


scientific  and  technical  determination 
that  the  product  is  safe  and  effective. 

This  information  collection  approval 
request  is  for  all  information 
requirements  imposed  on  sponsors  by 
the  regulations  under  part  314  (21  CFR 
part  314),  who  apply  for  approval  of  a 
NDA  in  order  to  market  or  to  continue 
to  market  a  drug. 

Section  314.50(a)  requires  that  an 
application  form  (Form  FDA  356h)  be 
submitted  that  includes  introductory 
information  about  the  drug  as  well  as  a 
checklist  of  enclosures. 

Section  314.50(b)  requires  that  an 
index  be  submitted  with  the  archival 
copy  of  the  application  and  that  it 
reference  certain  sections  of  the 
application. 

Section  314.50(c)  requires  that  a 
summary  of  the  application  be 
submitted  that  presents  a  good  general 
synopsis  of  all  the  technical  sections 
and  other  information  in  the 
application. 

Section  314.50(d)  requires  that  the 
NDA  contain  the  following  technical 
sections  about  the  new  drug:  Chemistry, 
manufacturing,  and  controls; 
nonclinical  pharmacology  and 
toxicology;  human  pharmacokinetics 
and  bioavailability;  microbiology; 
clinical  data;  and  statistical  section. 

Section  314.50(e)  requires  the 
applicant  to  submit  Scmiples  of  the  drug 
if  requested  by  FDA.  In  addition,  the 
archival  copy  of  the  application  must 
include  copies  of  the  label  and  all 
labeling  for  the  drug. 

Section  314.50(f)  requires  that  case 
report  forms  and  tabulations  be 
submitted  with  the  archival  copy. 

Section  314.50(h)  requires  that  patent 
infonnation,  as  described  imder 
§  314.53,  be  submitted  with  the 
application. 

Section  314.50(i)  requires  that  patent 
certification  information  be  submitted 
in  section  505(b)(2)  of  the  act 
applications  for  patents  claiming  the 
drug,  drug  product,  method  of  use,  or 
method  of  manufacturing. 

Section  314.5Q(j)  requires  that 
applicants  that  request  a  period  of 
,mcirketing  exclusivity  submit  certain 
information  with  the  application. 

Section  314.50(k)  requires  that  an 
archival,  review,  and  field  copy  of  the 
application  be  submitted. 

Section  314.52  requires  that  notice  of 
certification  of  invalidity  or 
noninfiingement  of  a  patent  to  patent 
holders  and  NDA  holders  be  sent  by 
section  505(b)(2)  of  the  act  applicants. 

Section  314.54  sets  forth  the  content 
requirements  for  applications  filed 
under  section  5P5(b)(2)  of  the  act. 


Section  314.60  sets  forth  reporting 
requirements  for  sponsors  who  amend 
an  unapproved  application. 

Section  314.65  states  that  the  sponsor 
must  notify  FDA  when  withdrawing  an 
imapproved  application. 

Sections  314.70  and  314.71  require 
that  supplements  be  submitted  to  FDA 
for  certain  changes  to  an  approved 
application. 

Section  314.72  requires  sponsors  to 
report  to  FDA  any  transfer  of  ownership 
of  an  application. 

Section  314.80(c)(1)  and  (c)(2)  sets 
forth  requirements  for  expedited 
adverse  drug  experience  postmarketing 
reports  and  foUowup  reports,  as  well  as 
for  periodic  adverse  drug  experience 
postmarketing  reports  (Form  FDA 
3500A).  (The  burden  hours  for 
§  314.80(c)(1)  and  (c)(2)  are  already 
approved  by  OMB  under  0910-0230  and 
0910-0291  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 

Section  314.80{i)  establishes 
recordkeeping  requirements  for  reports 
of  postmarketing  adverse  drug 
experiences.  (The  burden  hours  for 
§  314.80(i)  are  already  approved  by 
OMB  under  0910-0230  and  0910-0291 
and  are  not  included  in  the  hour  burden 
estimates  in  table  1  of  this  document). 

Section  314.81(b)(1)  requires  that  field 
alert  reports  be  submitted  to  FDA  (Form 
FDA  3331). 

Section  314.81(b)(2)  requires  that 
annual  reports  be  submitted  to  FDA 
(Form  FDA  2252). 

Section  314.81(b)(3)(i)  requires  that 
drug  advertisements  and  promotional 
labeling  be  submitted  to  FDA  (Form 
FDA  2253). 

Section  314.81(b)(3)(iii)  sets  forth 
reporting  requirements  for  sponsors 
who  withdraw  an  approved  drug 
product  from  sale.  CThe  biu-den  hours 
for  §  314.81(b)(3)(iii)  are  already 
approved  by  OMB  under  0910-0045  and 
are  not  included  in  the  hour  burden 
estimates  in  table  1  of  this  document). 

Section  314.90  sets  forth  requirements 
for  sponsors  who  request  waivers  bom 
FDA  for  compliance  with  §§  314.50 
through  314.81.  (The  information 
collection  hour  burden  estimate  for 
NDA  waiver  requests  is  included  in 
table  1  of  this  document  under  estimates 
for  §§  314.50,  314.60,  314.70,  and 
314.71). 

Section  314.93  sets  forth  requirements 
for  submitting  a  suitability  petition  in 
accordance  with  21  CFR  10.20  and 
10.30.  (The  burden  hours  for  §  314.93 
are  already  approved  by  OMB  luider 
0910-0183  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 
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Section  314.94(a)  and  (d)  requires  that 
an  abbreviated  new  drug  application 
(ANDA)  contain  the  following 
information:  Application  form;  table  of 
contents;  basis  for  ANDA  submission; 
conditions  of  use;  active  ingredients; 
route  of  administration,  dosage  form, 
and  strength;  bioequivalence;  labeling; 
chemistry,  manufacturing,  and  controls; 
samples;  patent  certification. 

Section  314.95  requires  that  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  to  patent 
holders  and  NDA  holders  be  sent  by 
ANDA  applicants. 

Section  314.96  sets  forth  requirements 
for  amendments  to  an  unapproved 
ANDA. 

Section  314.97  sets  forth  requirements 
for  submitting  supplements  to  an 
approved  ANDA  for  changes  that 
require  FDA  approval. 

Section  314.98(a)  sets  forth 
postmarketing  adverse  drug  experience 
reporting  and  recordkeeping 
requirements  for  AND  As.  (The  burden 
hours  for  §  314.98(a)  are  already 
approved  by  OMB  under  0910-0230  and 
0910-0291  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
docimient). 

Section  314.98(c)  requires  other 
postmarketing  reports  for  ANDAs:  Field 
alert  reports  (Form  FDA  3331),  annual 
reports  (Form  FDA  2252),  and 
advertisements  and  promotional 
labeling  (Form  FDA  2253).  (The 
information  collection  hour  burden 
estimate  for  field  dert  reports  is 
included  in  table  1  of  this  doc\mient 
under  §  314.81(b)(1);  the  estimate  for 
annual  reports  is  included  under 
§  314.81(b)(2);  the  estimate  for 
advertisements  and  promotional 
labeling  is  included  under 
§314.8l(b)(3)(i)). 

Section  314.99(a)  requires  that 
sponsors  comply  with  certain  reporting 
requirements  for  withdrawing  an 
unapproved  ANDA  and  for  a  change  in 
ownership  of  an  ANDA. 

Section  314.99(b)  sets  forth 
requirements  for  sponsors  who  request 
waivers  fi-om  FDA  for  compliance  with 
§§  314.92  through  314.99.  (The 
information  collection  hour  burden 
estimate  for  ANDA  waiver  requests  is 
included  in  table  1  of  this  docimient 
imder  estimates  for  §§  314.94(a)  and  (d), 
314.96,  and  314.97). 

Section  314.101(a)  states  that  if  FDA 
refuses  to  file  an  application,  the 
applicant  may  request  an  informal 
conference  with  FDA  and  request  that 
the  application  be  filed  over  protest. 

Section  314.107(c)(4)  requires  notice 
to  FDA  by  ANDA  or  section  505(b)(2)  of 
the  act  application  holders  of  any  legal 
action  concerning  patent  infringement. 


Section  314.107(e)(2)(iv)  requires  that 
an  applicant  submit  a  copy  of  the  entry 
of  the  order  or  judgment  to  FDA  within 
10  working  days  of  a  final  judgment. 

Section  314.107(f)  requires  that 
ANDA  or  section  505(b)(2)  of  the  act 
applicants  notify  FDA  of  the  filing  of 
any  legal  action  filed  within  45  days  of 
receipt  of  the  notice  of  certification.  A 
patent  owner  may  also  notify  FDA  of  the 
filing  of  any  legal  action  for  patent 
infringement,  "rhe  patent  owner  or 
approved  application  holder  who  is  an 
exclusive  patent  licensee  must  submit  to 
FDA  a  waiver  that  waives  the 
opportunity  to  file  a  legal  action  for 
patent  infringement. 

Section  314.110(a)(3)  and  (a)(4)  states 
.that,  after  receipt  of  an  FDA  approvable 
letter,  an  applicant  may  request  an 
opportimity  for  a  hearing  on  the 
question  of  whether  there  are  grounds 
for  denying  approval  of  the  application. 
(The  burden  hours  for  §  314.110(a)(3) 
and  (a)(4)  are  included  under  the  parts 
10  through  16  (21  CFR  part  10  through 
16)  hearing  regulations,  in  accordance 
with  §  314.201,  and  are  not  included  in 
the  hour  burden  estimates  in  table  1  of 
this  document). 

Section  314.110(a)(5)  states  that,  after 
receipt  of  an  approvable  letter,  an 
applicant  may  notify  FDA  that  it  agrees 
to  an  extension  of  the  review  period  so 
that  it  can  determine  whether  to 
respond  further. 

Section  314.110(b)  states  that,  after 
receipt  of  an  approvable  letter,  an 
ANDA  applicant  may  request  an 
opportunity  for  a  hearing  on  the 
question  of  whether  there  are  grounds 
for  denying  approval  of  the  application. 
(The  biu-den  hours  for  §  314.110(b)  are 
included  imder  the  parts  10  through  16 
hearing  regulations,  in  accordance  with 
§  314.201,  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
docimient). 

Section  314.120(a)(3)  states  that,  after 
receipt  of  a  not  approvable  letter,  an 
applicant  may  request  an  opportunity 
for  a  hearing  on  the  question  of  whether 
there  are  grounds  for  denying  approval 
of  the  application.  (The  burden  hours 
for  §  314.120(a)(3)  are  included  under 
the  parts  10  through  16  hearing 
regulations,  in  accordance  with 
§  314.201,  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 

Section  314.120(a)(5)  states  that,  after 
receipt  of  a  not  approvable  letter,  an 
applicant  may  notify  FDA  that  it  agrees 
to  an  extension  of  the  review  period  so 
that  it  can  determine  whether  to 
respond  further. 

Section  314.122(a)  requires  that  an 
ANDA  or  a  suitability  petition  that 
relies  on  a  listed  drug  that  has  been 


voluntarily  withdrawn  from  sale  must 
be  accompanied  by  a  petition  seeking  a 
determination  whether  the  drug  was 
withdrawn  for  safety  or  effectiveness 
reasons.  (The  burden  hours  for 
§  314.122(a)  are  already  approved  by 
OMB  under  0910-0183  and  are  not 
included  in  the  hour  burden  estimates 
in  table  1  of  this  document). 

Section  314.122(d)  sets  forth 
requirements  for  relisting  petitions  for 
unlisted  discontinued  products.  (The 
burden  hours  for  §  314.122(d)  are 
already  approved  by  OMB  under  0910- 
0183  and  are  not  included  in  the  hour 
burden  estimates  in  table  1  of  this 
document). 

Section  314.126(c)  sets  forth 
requirements  for  a  petition  to  waive 
criteria  for  adequate  and  well-controlled 
studies.  (The  burden  hours  for 
§  314.126(c)  are  ahready  approved  by 
OMB  under  0910-0183  and  are  not         • 
included  in  the  hour  burden  estimates 
in  table  1  of  this  document). 

Section  314.151(a)  and  (b)  sets  forth 
requirements  for  the  withdrawal  of 
approval  of  an  ANDA  and  the 
applicant's  opportunity  for  a  hearing 
and  submission  of  comments.  (The 
burden  hours  for  §  314.151(a)  and  (b)  are 
included  under  the  parts  10  through  16 
hearing  regulations,  in  accordance  with 
§  314.201,  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 

Section  314.151(c)  sets  forth  the 
requirements  for  withdrawal  of  approval 
of  an  ANDA  and  the  applicant's 
opportunity  to  submit  written  objections 
and  participate  in  a  limited  oral  hearing. 
(The  burden  hours  for  §  314.151(c)  are 
included  under  the  parts  10  through  16 
hearing  regulations,  in  accordance  with 
§  314.201,  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 

Section  314.152(b)  sets  forth  the 
requirements  for  suspension  of  an 
ANDA  when  the  listed  drug  is 
voluntarily  withdrawn  for  safety  and 
effectiveness  reasons,  and  the 
applicant's  opportunity  to  present 
comments  and  participate  in  a  limited 
oral  hearing.  (The  burden  hours  for 
§  314.152(b)  is  included  under  the  parts 
10  through  16  hearing  regulations,  in 
accordance  with  §  314.201,  and  is  not 
included  in  the  hour  burden  estimates 
in  table  1  of  this  document). 

Section  314.161(b)  and  (e)  sets  forth 
the  requirements  for  submitting  a 
petition  to  determine  whether  a  listed 
drug  was  voluntarily  withdrawn  from 
sale  for  safety  or  effectiveness  reasons. 
(The  burden  hours  for  §  314.161(b)  and 
(e)  aib  already  approved  by  OMB  under 
0910-0183  and  are  not  included  in  the 
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hour  burden  estimates  in  table  1  of  this 
document). 

Section  314.200(c),  (d),  and  (e) 
requires  that  applicants  or  others  subject 
to  a  notice  of  opportimity  for  a  hearing 
who  wish  to  participate  in  a  hearing  file 
a  written  notice  of  participation  and 
request  for  a  hearing  as  well  as  the 
studies,  data,  and  so  forth,  relied  on. 
Other  interested  persons  may  also 
submit  comments  on  the  notice.  This 
section  also  sets  forth  the  content  and 
format  requirements  for  the  applicants' 
submission  in  response  to  notice  of 
opportunity  for  hearing.  (The  burden 
hours  for  §  314.200(c),  (d),  and  (e)  are 
included  imder  the  parts  10  through  16 
hearing  regulations,  in  accordance  with 
§  314.201,  and  are  not  included  in  the 
hour  biuden  estimates  in  table  1  of  this 
docimient). 

Section  314.200(f)  states  that 
participants  in  a  hearing  may  make  a 
motion  to  the  presiding  officer  for  the 
inclusion  of  certain  issues  in  the 
hearing.  (The  burden  hours  for 
§  314.200(f)  are  included  under  the  parts 
10  through  16  hearing  regulations,  in 
accordance  with  §  314.201,  and  are  not 


included  in  the  hour  burden  estimates 
in  table  1  of  this  document). 

Section  314.200(g)  states  that  a  person 
who  responds  to  a  proposed  order  from 
FDA  denying  a  request  for  a  hearing 
provide  sufficient  data,  information,  and 
analysis  to  demonstrate  that  there  is  a 
genuine  and  substantial  issue  of  fact 
that  justifies  a  hearing.  (The  burden 
hours  for  §  314.200(g)  are  included 
under  the  parts  10  through  16  hearing 
regulations,  in  accordance  with 
§  314.201,  and  is  not  included  in' the 
hour  burden  estimates  in  table  1  of  this 
document.) 

Section  314.420  states  that  an 
applicant  may  submit  to  FDA  a  drug 
master  file  in  support  of  an  application, 
in  accordance  with  certain  content  and 
format  reqiiirements. 

Section  21  CFR  314.430  states  that 
data  and  information  in  an  application 
are  disclosable  imder  certain  conditions, 
unless  the  applicant  shows  that 
extraordinary  circumstances  exist.  (The 
burden  hours  for  §  314.530  is  included 
imder  the  parts  10  through  16  hearing 
regulations,  in  accordance  with 
§  314.201,  and  is  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 


Section  314.530(c)  and  (e)  states  that, 
if  FDA  withdraws  approval  of  a  drug 
approved  under  the  accelerated 
approval  procedures,  the  applicant  has 
the  opportimity  to  request  a  hearing  and 
submit  data  and  information.  (The 
burden  hours  for  §  314.530(c)  and  (e)  are 
included  under  the  parts  10  through  16 
h'earing  regulations,  in  accordance  with 
§  314.201,  and  are  not  included  in  the 
hour  burden  estimates  in  table  1  of  this 
document). 

Section  314.530(f)  requires  that  an 
applicant  first  submit  a  petition  for  stay 
of  action  before  requesting  an  order 
bom  a  court  for  a  stay  of  action  pending 
review.  (The  burden  hours  for 
§  314.530(f)  are  already  approved  by 
0MB  under  0910-0194  and  are  not 
included  in  the  hour  burden  estimates 
in  table  1  of  this  document). 

Respondents  to  this  collection  of 
information  are  all  persons  who  submit 
an  application  or  abbreviated 
application  or  an  amendment  or 
supplement  to  FDA  under  part  314  to 
obtain  approval  of  a  new  drug,  and  any 
person  who  owns  an  approved 
application  or  abbreviated  application. 


Table  1. — Estimated  Annual  Retorting  Burden^ 


21  CFR  Section; 
Number] 


[Form 


314.50(a),  (b).  (c),  (d),  (e). 

(f).  (h),  and  (k) 
314.50()  and  314.94(a)(12) 
314.50(j) 

314.52  and  314.95 
314.54 
314.60 
314.65 

314.70  and  314.71 
314.72 

314.81(b)(1)  [3331] 
314.81(b)(2)  [2252] 
314.81(b)(3)()  [2253] 
314.94(a)  and  (d) 
314.96 
314.97 
314.99(a) 
314.101(a) 
314.107(c)(4).  (e)(2)(v). 

and(f) 
314.110(a)(5) 
314.120(a)(5) 
314.420 
Total 


No.  of  Respondents 


71 

97 

92 

37 

11 

125 

29 

204 

70 

82 

600 

196 

125 

225 

175 

45 

6 

34 

50 

22 

462 


No.  of  Responses 
per  Respondent 


1J6 

a? 

2 

1 

19.92 
1.24 

11.54 
2.90 
3.43 

12.66 
2.42 
2J2 
7.2S 

17.44 
8.88 
1 

2 

1.66 
1.04 
1.1 


Total  Annual  Re- 
sponses 


110 

331 

250 

75 

11 

2,490 

36 

2.354 

205 

281 

7,597 

475 

365 

1,631 

3,052 

400 

6 

71 

83 

23 

514 


Hours  per  Response 

Total  Hours 

1.666 

183.260 

2 

662 

2 

500 

16 

1.200 

300 

3.300 

80 

199,200 

2 

72 

300 

706.200 

2 

410 

8 

2.248 

40 

303.880 

2 

950 

480 

175,200 

80 

130,480 

80 

244,160 

2 

800 

•50 

3 

1 

71 

.50 

41.5 

.50 

11.5 

61 

31.354 

1,984.003 

^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  ttiis  collection  of  infonnation. 
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Dated:  May  18,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-13303  Filed  5-25-01;  8:45  am] 
BttJJNO  CODE  4100-01-5 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  No.  OOD-0084] 

Agancy  Information  Coliaction 
Activitias;  Submission  for  0MB 
Raviaw;  Comment  Raquaat;  Guidance 
for  Industry  on  Special  Protocol 
Assessment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  Jime  28, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503.  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  compliance  with  44  U.S.C.  3507, 
FDA  has  submitted  the  following 
proposed  collection  of  information  to 
OMB  for  review  and  clearance. 

Guidance  for  Industry  on  Special 
Protocol  Assessment 

FDA  is  issuing  a  guidance  on  agency 
procedures  to  evaluate  issues  related  to 
the  adequacy  of  certain  proposed 
studies.  The  guidance  describes 
procedures  for  sponsors  to  request 
special  protocol  assessment  and  for  the 
agency  to  act  on  such  requests.  The 
guidance  provides  information  on  how 
Qie  agency  will  interpret  and  apply 
provisions  of  the  Food  and  Drug 
Admirustration  Modernization  Act  of 


1997  and  the  specific  Prescription  Drug 
User  Fee  Act  of  1992  (PDUFA)  goals  for 
special  protocol  assessment  associated 
with  the  development  and  review  of 
PDUFA  products. 

The  guidance  describes  two 
collections  of  information:  (1)  The 
submission  of  a  notice  of  intent  to 
request  special  protocol  assessment  of  a 
carcinogenicity  protocol,  and  (2)  the 
submission  of  a  request  for  special 
protocol  assessment. 

n.  Notification  for  a  Carcinogenicity 
Protocol 

As  described  in  the  guidance,  a 
sponsor  interested  in  agency  assessment 
of  a  carcinogenicity  protocol  should 
notify  the  appropriate  division  in  FDA's 
Center  for  Drug  Evaluation  and  Research 
(CDER)  or  Center  for  Biologies 
Evaluation  and  Research  (CBER)  of  an 
intent  to  request  special  protocol 
assessment  at  least  30  days  prior  to 
submitting  the  request.  With  such 
notification,  the  sponsor  should  submit 
relevant  background  information  so  that 
the  agency  may  review  reference 
material  related  to  carcinogenicity 
protocol  design  prior  to  receiving  the 
carcinogenicity  protocol.  The  agency  is 
currently  drafting  a  separate  guidance 
describing  the  type  of  information  that 
would  be  appropriate  to  submit  before 
requesting  carcinogenicity  protocol 
assessment. 

m.  Request  for  Special  Protocol 
Assessment 

In  the  guidance,  CDER  and  CBER  ask 
that  a  request  for  special  protocol 
assessment  be  submitted  as  an 
amendment  to  the  investigational  new 
drug  application  (IND)  for  the 
imderlying  product  and  that  it  be 
submitted  to  the  agency  in  triplicate 
with  Form  FDA  1571  attached.  The 
agency  also  suggests  that  the  sponsor 
submit  the  cover  letter  to  a  request  for 
special  protocol  assessment  via 
facsimile  to  the  appropriate  division  in 
CDER  or  CBER.  Agency  regulations  (21 
CFR  312.23(d))  state  that  information 
provided  to  the  agency  as  part  of  an  IND 
is  to  be  submitted  in  triplicate  and  with 
the  appropriate  cover  form,  Form  FDA 
1571.  An  IND  is  submitted  to  FDA 
under  existing  regulations  in  part  312 
(21  CFR  part  312),  which  specifies  the 
information  that  manufacturers  must 
submit  so  that  FDA  may  properly 
evaluate  the  safety  and  effectiveness  of 
investigational  drugs  and  biological 
products.  The  information  collection 
requirements  resulting  from  the 
preparation  and  submission  of  an  HMD 
under  part  312  have  been  estimated  by 
FDA  and  the  reporting  and 
recordkeeping  burden  has  been 


approved  by  OMB  until  September  30, 
2002,  under  the  OMB  control  number 
0910-0014.  In  the  Federal  Register  of 
May  6, 1999  (64  FR  24402),  FDA 
published  a  notice  requesting  comments 
on  the  burden  estimates  for  the 
information  collection  requirements  in 
part  312.  The  notice  also  requested  an 
extension  of  OMB  approval  for  this 
information  collection. 

FDA  suggests  that  the  cover  letter  to 
the  request  for  special  protocol 
assessment  be  submitted  via  facsimile  to 
the  appropriate  division  in  CDER  or 
CBER  to  enable  agency  staff  to  prepare 
for  the  arrival  of  the  protocol  for 
assessment.  The  agency  recommends 
that  a  request  for  special  protocol 
assessment  be  submitted  as  an 
amendment  to  an  IND  for  two  reasons: 
(1)  To  ensiu«  that  each  request  is  kept 
in  the  administrative  file  with  the  entire 
IND,  and  (2)  to  ensure  that  pertinent 
information  about  the  request  is  entered 
into  the  appropriate  tracking  databases. 
Use  of  the  information  in  the  agency's 
tracking  databases  enables  the 
appropriate  agency  official  to  monitor 
progress  on  the  evaluation  of  the 
protocol  and  to  ensure  that  appropriate 
steps  will  be  taken  in  a  timely  maimer. 

CDER  and  CBER  have  determined  and 
the  guidance  recommends  that  the 
following  information  shoidd  be 
submitted  to  the  appropriate  Center 
with  each  request  for  special  protocol 
assessment  so  that  the  Center  may 
quickly  and  efficiently  respond  to  the 
request: 

•  Questions  to  the  agency 
concerning  specific  issues  regarding  the 
protocol;  and 

•  All  data,  assumptions,  and 
information  needed  to  permit  an 
adequate  evaluation  of  the  protocol, 
including:  (1)  The  role  of  the  study  in 
the  overall  development  of  the  drug;  (2) 
information  supporting  the  proposed 
trial,  including  power  calculations,  the 
choice  of  study  endpoints,  and  other 
critical  design  features;  (3)  regulatory 
outcomes  that  could  be  supported  by 
the  results  of  the  study;  (4)  final  labeling 
that  could  be  supported  by  the  results 
of  the  study;  and  (5)  for  stability 
protocol,  product  characterization  and 
relevant  manufacturing  data. 

A.  Description  of  Respondents 

A  sponsor,  applicant,  or  manufacturer 
of  a  drug  or  biologic  product  regulated 
by  the  agency  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  or 
section  351  of  the  Public  Health  Service 
Act  who  requests  special  protocol 
assessment 
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B.  Burden  Estimate 

Table  1  of  this  document  provides  an 
estimate  of  the  annual  reporting  burden 
for  requests  for  special  protocol 
assessment.  The  procedures  for 
requesting  special  protocol  assessment 
that  are  set  forth  in  the  guidance  have 
not  been  previously  described  by  the 
agency,  although  the  PDUFA  goals  and 
the  requirements  of  section  505(b)(4)(B) 
of  the  act  (21  U.S.C.  355  (b)(4)(B))  have 
been  in  effect  since  October  and 
November  1998,  respectively,  as 
follows: 

1.  Notification  for  a  Carcinogenicity 
Protocol 

Based  on  data  collected  from  the 
review  divisions  and  offices  within 
CDER  and  CBER,  including  the  niunber 
of  carcinogenicity  protocols  submitted 
for  review  in  the  first  half  of  fiscal  year 
(FY)  1999  and  the  number  of  INDs  for 
new  molecular  entities  that  were 
received  by  the  agency  per  year  over  the 
last  5  years,  CDER  and  CBER  anticipate 
that  approximately  30  respondents  will 
notify  the  agency  of  an  intent  to  request 
special  protocol  assessment  of  a 
carcinogenicity  protocol.  The  agency 
further  estimates  that  the  total  annual 
responses,  i.e.,  the  total  number  of 
notifications  that  will  be  sent  to  CDER 
and  CBER,  will  be  60,  based  on  data 
collected  from  the  offices  within  CDER 
and  CBER.  Therefore,  the  agency 
estimates  that  there  will  be 
approximately  two  responses  per 
respondent.  The  hours  per  response, 
which  is  the  estimated  number  of  hours 
that  a  respondent  would  spend 


preparing  the  notification  and 
background  information  to  be  submitted 
in  accordance  with  the  guidance,  is 
estimated  to  be  approximately  8  hours. 
While  FDA  has  not  finalized  the 
separate  guidance  describing 
background  information  that  should  be 
submitted  with  notification  of  a 
carcinogenicity  protocol  for  assessment, 
the  agency  anticipates  that  it  will  take 
respondents  approximately  8  hours  to 
gather  and  copy  articles  and  study 
reports  that  are  relevant  to  the 
carcinogenicity  protocol.  Therefore,  the 
agency  estimates  that  respondents  will 
spend  480  hours  per  year  notifying  the 
agency  of  an  intent  to  request  special 
protocol  assessment  of  a  carcinogenicity 
protocol. 

2.  Requests  for  Special  Protocol 
Assessment 

Based  on  data  collected  from  the 
review  divisions  and  offices  within 
CDER  and  CBER,  including  the  number 
of  requests  for  special  protocol 
assessment  in  the  first  half  of  FY  1999, 
the  number  of  INDs  for  new  molecular 
entities  that  were  received  by  the  agency 
per  year  over  the  past  5  years,  the 
number  of  sponsors  who  have  submitted 
protocols  for  agency  review  in  the  past 
and  in  the  first  half  of  FT  1999,  and  the 
number  of  end-of-phase  2/prephase  3 
meetings  that  occur  between 
respondents  and  the  agency  per  year, 
FDA  anticipates  that  70  respondents 
will  request  special  protocol  assessment 
per  year.  The  total  annual  responses  are 
the  total  number  of  requests  for  special 
protocol  assessment  that  are  submitted 


to  CDER  and  CBER  in  1  year.  Based  on 
data  collected  from  the  review  divisions 
and  offices  within  CDER  and  CBER, 
FDA  estimates  that  it  will  receive 
approximately  180  requests  for  special 
protocol  assessment  per  year.  Therefore, 
the  agency  estimates  that  there  will  be 
approximately  2.57  responses  per 
respondent.  The  hours  per  response  is 
the  estimated  number  of  hours  that  a 
respondent  would  spend  preparing  the 
information  to  be  submitted  with  a 
request  for  special  protocol  assessment, 
including  the  time  it  takes  to  gather  and 
copy  questions  to  be  posed  to  the 
agency  regarding  the  protocol  and  data, 
assumptions,  and  information  needed  to 
permit  an  adequate  evaluation  of  the 
protocol.  Based  on  estimates  provided 
by  the  regulated  industry  and  on  the 
agency's  experience  in  requesting 
similar  information,  FDA  estimates 
approximately  15  hoius  on  average 
would  be  needed  per  response. 

Therefore,  FDA  estimates  that  2,700 
hoiu^  will  be  spent  per  year  by 
respondents  requesting  specif  protocol 
assessment.  Overall,  FDA  anticipates 
that  respondents  will  spend  3,180  hoivs 
per  year  to  participate  in  the  programs 
described  in  the  guidance. 

hi  the  Federal  Register  of  February  9, 
2000  (65  FR  6377),  the  agency  requested 
comments  on  the  proposed  collections 
of  information.  Eight  comments  were 
received,  however  they  were  related  to 
the  Protocol  Assessment  and  not  to  the 
collection  of  information. 

FDA  estimates  the  biu-den  of  this 
collection  of  information  as  follows: 


Table  1. — Estimated  Annual  Reporting  Burden^ 


Notification  and  Requests 

Numt)er  of 
Respondents 

Numtwr  of  Responses 
per  Respondent 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

Notification  for  Carcinogencity  Pro- 
tocols 

Requests  for  Special  Protocol  As- 
sessment 

30 
70 

2.0 
2.57 

60 
180 

8 
IS 

480 
2,700 

Total 

3.180 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  collection  of  information. 


Dated:  May  18,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-13304  Filed  5-25-01;  8:45  am] 

BILUNO  CODE  4160-01-5 


DEPAFITMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  OON-1219] 

Biological  Products;  Bacterial 
Vaccines  and  Related  Biological 
Products;  Revocation  of  Biologies 
Licenses 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
revocation  of  certain  biologies  licenses. 
This  action  was  taken  at  the  voluntary 
request  of  the  licensees  in  response  to 
a  proposed  order  for  the  Implementation 
of  Efficacy  Review  for  Bacterial 
Vaccines  and  Related  Biological 
Products. 

DATES:  The  revocation  of  the  biologies 
license  for  the  manufacture  of 
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Polyvalent  Bacterial  Vaccines  with  "no 
U.S.  Standard  of  Potency," 
manufactured  by  HoUister-Stier 
Laboratories,  LLC,  U.S.  license  1272, 
became  effective  August  3,  2000.  The 
revocation  of -the  biologies  license  for 
the  manufactiu^  of  Diphtheria  and 
Tetanus  Toxoids  and  Pertussis  Vaccine 
Adsorbed,  Diphtheria  and  Tetanus 
Toxoids  Adsorbed,  Diphtheria  Toxoid 
Adsorbed,  and  Tetanus  Toxoid 
Adsorbed,  manufactured  by  BioPort 
Corp.,  U.S.  license  1260,  became 
effective  November  20,  2000.  Other 
products  under  these  licenses  are  not 
affected  by  this  revocation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  RockvUle,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  15,  2000  (65  FR  31003),  FDA 
issued  a  proposed  order  to  accept  the 
conclusions  and  recommendations  of 
the  Vaccines  and  Related  Biological 
Products  Advisory  Committee 
(VRBPAC)  and  the  Panel  on  Review  of 
Allergenic  Extracts  (the  Allergenics 
Panel)  concerning  the  safety, 
effectiveness,  and  labeling  of  certain 
bacterial  vaccines  and  related  biological 
products  that  were  previously  classified 
into  Category  UIA  (remaining  on  the 
market  pending  further  studies  in 
support  of  effectiveness).  On  the  basis  of 
the  Allergenics  Panel  and  the  VRBPAC 
findings,  FDA  proposed  to  reclassify 
certain  Category  inA  products  into 
Category  I  (safe,  effective,  and  not 
misbranded)  or  Category  n  (unsafe, 
ineffective,  or  misbranded).  This  action 
was  taken  luider  the  reclassification 
review  procediu«s  specified  in  21  CFR 
601.26.  The  proposed  order  also 
annovmced  the  agency's  intention  to 
revoke  the  biologies  licenses  for  those 
bacterial  vaccines  and  related  products 
classified  as  Category  II  (unsafe, 
ineffective,  or  misbranded). 

Certain  Category  UIA  bacterial 
vaccines  and  toxoids  with  standards  of 
potency  listed  in  the  proposed  order 
were  classified  into  two  categories  based 
upon  their  use  as  a  primary  immunogen 
or  as  a  booster.  Diphtheria  and  Tetanus 
Toxoids  Adsorbed,  and  Tetanus  Toxoid 
Adsorbed  manufactured  by  BioPort 
Corp.  were  recommended  by  the 
VRBPAC  for  classification  into  Category 
n  (unsafe,  ineffective,  or  misbranded) 
for  primary  immunization  and  Category 
I  (safe,  effective,  and  not  misbranded) 
for  booster  immimization. 

Similarly,  certain  bacterial  vaccines 
and  related  biological  products  listed  in 


the  proposed  order  were  recommended 
for  classification  into  Category  II  for 
both  diagnosis  and  immunotherapy  by  • 
the  Allergenics  Panel.  Polyvalent 
Bacterial  Vaccines  with  "no  U.S. 
Standard  of  Potency,"  manufactured  by 
HoUister-Stier  Laboratories,  LLC,  was 
recommended  for  classification  into 
Category  II  for  both  diagnosis  and 
immimotherapy  by  the  Allergenics 
Panel. 

FDA  agreed  with  the 
recommendations  of  the  VRBPAC  and 
the  Allergenics  Panel  to  reclassify  the 
above  cited  products  into  Category  II  for 
their  respective  indications,  and  in  the 
proposed  order  provided  notice  ef  the 
agency's  intent  to  revoke  the  licenses  to 
manufacture  these  products.  On  June 
19,  2000,  HoUister-Stier  Laboratories, 
LLC,  submitted  a  letter  to  FDA 
volimtarily  requesting  revocation  of  its 
license  to  manufacture  Polyvalent 
Bacterial  Vaccines  with  "no  U.S. 
Standard  of  Potency."  On  August  9, 
2000,  BioPort  Corp.  submitted  a  letter  to 
FDA  volimtarily  requesting  revocation 
of  its  license  to  manufacture  Diphtheria 
and  Tetanus  Toxoids  Adsorbed,  and 
Tetanus  Toxoid  Adsorbed.  In  its  August 
9,  2000,  letter,  BioPort  Corp.  also 
voluntarily  requested  revocation  of  its 
license  to  manufacture  Diphtheria  and 
Tetanus  Toxoids  and  Pertussis  Vaccine 
Adsorbed,  and  Diphtheria  Toxoid 
Adsorbed,  although  these  products  were 
not  included  in  the  proposed  order. 

The  proposed  order  annoimced  that 
the  agency  would  publish  a  notice  of 
opportunity  for  a  hearing  on  the 
revocation  of  the  license  of  each  product 
classified  in  Category  II.  BioPort  Corp. 
and  Hollister-Stier  Laboratories  waived 
their  opportunity  for  a  hearing  when 
they  voluntarily  requested  license 
revocation  for  their  reclassified  Category 
II  products. 

Accordingly,  imder  the  provisions  of 
21  CFR  601.5(a),  section  351  of  the 
Public  Health  Service  Act,  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  FDA  revoked  the  biologies 
license  issued  to  Hollister-Stier, 
Laboratories,  LLC,  U.S.  license  1272,  for 
the  manufacture  of  Polyvalent  Bacterial 
Vaccines  with  "no  U.S.  Standard  of 
Potency."  effective  August  3.  2000;  and 
FDA  revoked  the  biologies  license 
issued  to  BioPort  Corp.,  U.S.  license 
1260,  for  the  manufacture  of  Diphtheria 
and  Tetanus  Toxoids  and  Pertussis 
Vaccine  Adsorbed,  Diphtheria  and 
Tetanus  Toxoids  Adsorbed,  Diphtheria 
Toxoid  Adsorbed,  and  Tetanus  Toxoid 
Adsorbed  effective  November  20,  2000. 


Dated:  May  9.  2001. 
Kathryn  C.  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 
[FR  Doc.  01-13306  Filed  5-25-01:  8:45  am] 

MLUNG  CODE  4160-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  96P-0484] 

Blood  Products  Advisory  CommlttM, 
Medical  Devices  Panel; 
Reclassification  of  Autopheresls-C* 
System  From  Class  III  to  Class  11 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  panel 

recommendation. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  for 
public  comment  the  recommendation  of 
the  Blood  Products  Advisory 
Committee,  Medical  Devices  Panel  (the 
Panel)  to  reclassify  the  Autopheresis-C* 
System,  intended  for  routine  collection 
of  blood  and  blood  components,  from 
class  m  to  class  n.  The  Panel  made  this 
recommendation  after  reviewing  the 
reclassification  petition  submitted  by 
Baxter  Healthcare  Corp.  (Baxter).  FDA  is 
also  issuing  for  public  comment  its 
tentative  findings  on  the  Panel's 
recommendation.  After  considering  any 
public  comments  on  the  Panel's 
recommendation  and  FDA's  tentative 
findings,  FDA  will  approve  or  deny  the 
reclassification  petition  by  order  in  the 
form  of  a  letter  to  the  petitioner.  FDA's 
decision  on  the  reclassification  petition 
will  be  announced  in  the  Federal 


DATES:  Submit  written  comments  by 
August  13,  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

L  Background  (Regulatory  Authorities) 

The  Federal  Food,  Drug,  and  Comestie 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Public  Law  94-295),  the 
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Safe  Medical  Devices  Act  of  1990 
(Public  Law  101-629),  and  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (Public  Law  105-115). 
established  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  himian  use.  Section  513  of 
the  act  (21  U.S.C.  360c)  established 
three  categories  (classes)  of  devices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness.  The 
three  categories  of  devices  are  class  I 
(general  controls),  class  n  (special 
controls),  and  class  III  (premarket 
approval). 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28, 1976  (the  date  of 
enactment  of  the  1976  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  Panel  (an  FDA 
advisory  committee);  (2)  published  the 
,  Panel's  recommendation  for  comment, 
\     I  along  with  a  proposed  regulation 

classifying  the  device:  and  (3)  published 
a  final  regiilation  classifying  the  device. 
V;    FDA  has  classified  most 
t    preamendments  devices  under  these 
procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  in  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
EQ  and  require  premarket  approval, 
imless  and  imtil  the  device  is 
reclassified  into  class  I  or  II  or  FDA 
issues  an  order  finding  the  device  to  be 
substantially  equivalent,  under  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  offered  devices 
by  means  of  premarket  notification 
procedures  in  section  510(k)  of  the  act 
(21  U.S.C.  360(k))  and  21  CFR  part  807 
of  the  regulations. 

A  preamendments  device  that  has 
been  classified  into  class  HI  may  be 
marketed,  by  means  of  premarket 
notification  procedures,  without 
submission  of  a  premarket  approval 
application  (PMA)  until  FDA  issues  a 
final  regulation  imder  section  515(b)  of 
the  act  (21  U.S.C.  360e(b))  requiring 
premarket  approval. 

Reclassification  of  classified 
postamendments  devices  is  governed  by 
section  513(f)(3)  of  the  act.  This  section 
provides  that  FDA  may  initiate  the 
reclassification  of  a  device  classified 
into  class  III  under  section  513(f)(1)  of 
the  act,  or  the  manufacturer  or  importer 


of  a  device  may  petition  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  for  the  issuance  of  an  order 
classifying  the  device  in  class  I  or  class 
II.  FDA's  regulations  in  §860.134  (21 
CFR  860.134)  set  forth  the  procedures 
for  the  filing  and  review  of  a  petition  for 
reclassification  of  such  class  III  devices. 
In  order  to  change  the  classification  of 
the  device,  it  is  necessary  that  the 
proposed  new  class  have  sufficient 
regulatory  controls  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device  for  its 
intended  use. 

Under  section  513(f)(3)(B)(i)  of  the 
act,  the  Secretary  may,  for  good  cause 
shown,"refer  a  petition  to  a  device 
classification  panel.  The  Panel  shall 
make  a  recommendation  to  the 
Secretary  respecting  approval  or  denial 
of  the  petition.  Any  such 
recommendation  shall  contain:  (1)  A 
simmiary  of  the  reasons  for  the 
recommendation,  (2)  a  summary  of  the 
data  upon  which  the  recommendation  is 
based,  and  (3)  an  identification  of  the 
risks  to  health  (if  any)  presented  by  the 
device  with  respect  to  which  the 
petition  was  filed. 

n.  Regulatory  History  of  the  Device 

The  Autopheresis-C*  System, 
intended  for  the  routine  coUection  of 
blood  and  blood  components,  is  a 
postamendments  device  classified  into 
class  in  under  section  513(f)(1)  of  the 
act.  Therefore,  the  device  can  not  be 
placed  in  conunercial  distribution  for 
the  routine  collection  of  blood  and 
blood  components  unless  it  is 
reclassified  under  section  513(f)(3)  of 
the  act,  or  subject  to  an  approved  PMA 
under  section  515  of  the  act.  This  action 
is  taken  in  accordance  with  section 
513(f)(3)  of  the  act  and  §  860.134  of  the 
regulations,  based  on  information 
submitted  in  a  petition  for 
reclassification  by  Baxter  on  Jime  17, 
1996,  requesting  reclassification  of  the 
Autopheresis-C®  System,  intended  for 
routine  coUection  of  blood  and  blood 
components,  from  class  III  to  class  II. 
Although  Baxter  submitted  its  petition 
for  reclassification  under  section  513(e) 
of  the  act,  the  request  should  have  been 
submitted  under  section  513(f)(3),  and 
therefore  FDA  has  considered  the 
petition  filed  imder  section  513(f)(3). 
Consistent  with  the  act  and  the 
regulation,  FDA  referred  the  petition  to 
the  Panel  for  its  reconmiendation  on  the 
requested  change  in  classification.  The 
Panel  met  on  September  26, 1996,  at  a 
public  meeting. 

m.  Device  Description 

The  Autopheresis-C®  System, 
intended  for  routine  collection  of  blood 


and  blood  components,  is  an  automated 
plasmapheresis  system.  It  utilizes  a 
spinning  membrane  separation  device  to 
achieve  rapid  and  gentle  separation  by 
filtration  of  whole  blood  into 
concentrated  cellular  components  for 
reinfusion  and  into  plasma  for 
collection. 

The  instrument  uses  a  system  of 
pumps  and  sensors  controlled  by  a 
microprocessor  and  it  incorporates  a 
variety  of  safety  and  alarm  system 
functions.  It  uses  a  fully  automated 
processing  program  to  collect  a  preset 
volume  of  plasma  from  a  donor.  Plasma 
collection  in  the  Autopheresis-C* 
System  involves  sequential  phases  of 
collection  of  plasma  from  the  donor  and 
reinfusion  of  the  residual  red  blood  cell 
concentrate  back  to  the  donor. 

The  Autopheresis-C*  System  is 
currently  employed  in  commercial 
plasma  centers  where  it  is  used  to 
collect  Source  Plasma,  and  it  is  also 
foimd  in  blood  centers  and  hospital 
blood  banks  where  it  is  used  for  the 
collection  of  plasma  for  preparation  of 
fresh  frozen  plasma. 

IV.  Recommendations  of  the  Panel 

At  a  public  meeting  on  September  27. 
1996,  the  Panel  unanimously 
recommended  that  the  Autopheresis-C*. 
System,  intended  for  routine  collection 
of  blood  and  blood  components,  be 
reclassified  bom  class  in  to  class  D.  The 
Panel  also  recommended  that 
subsequent  membrane-based  blood  cell 
separators  be  classified  as  class  11 
devices,  if  in  the  opinion  of  FDA  they 
are  substantially  equivalent  to  the 
Autopheresis-C*  System,  the  predicate 
device.  The  Panel  believed  that  class  II 
with  the  special  controls  of  a  periodic 
report  filed  annually  for  a  Tninimnni  of 
3  years  with  emphasis  on  adverse 
reactions  would  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

V.  Risks  to  Health 

FDA  has  identified  the  following  risks 
associated  with  apheresis  blood 
donation  and  processing:  (1)  The 
potential  loss  of  blood  due  to  leaks;  (2) 
thrombosis  due  to  activation  of  factors 
by  foreign  surfeces;  (3)  toxic  reaction  to 
citrate  or  heparin  anticoagulant;  (4) 
damage  to  red  cells,  activation  of 
compliment,  and  denaturation  of 
proteins;  (5)  potential  for  sepsis  and 
fever  due  to  bacterial  contamination  of 
the  donor's  blood  returned  to  the  donor; 
(6)  infectious  disease  risk  to  the  donor 
or  to  the  operator  due  to  leaks;  (7) 
electrical  shock  hazard;  (8)  donor  stress 
reaction  due  to  removal  or  loss  of  blood; 
and  (9)  reservoir  rupture. 
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Some  of  the  reported  adverse  donor 
reactions  are:  (1)  Allergic  reaction;  (2) 
vasovagal  or  syncopal  reaction;  (3) 
citrate  toxicity;  (4)  hematoma;  (5) 
hematuria  or  hemoglobinuria;  (6) 
hjrpovolemic  reaction;  (6)  myocardial 
infarct  in  three  cases  unrelated  to  the 
donation  procediure;  (7)  mesenteric 
thrombosis  unrelated  to  the  donation 
procedure;  (8)  chest  pains;  (9)  high 
blood  pressure;  (10)  blood  clotting;  (11) 
nonresponsive  donor  during  or  after  the 
donation  procedure;  (12)  death  of  a 
donor  several  days  following  an 
apheresis  imrelated  to  the  procedure; 
(13)  blood  spray;  and  (14)  tubing 
separation. 

VI.  Summary  of  Reasons  for 
Recommendation 

After  reviewing  the  data  and 
information  contained  in  the  petition 
and  provided  by  FDA,  and  after 
consideration  of  the  open  discussions 
during  the  Panel  meeting  and  the  Panel 
members'  personal  knowledge  of  and 
clinical  experience  with  the  device,  the 
Panel  gave  the  following  reasons  in 
support  of  its  recommendation  to 
reclassify  the  Autopheresis-C®  System, 
intended  for  routine  collection  of  blood 
and  blood  components,  as  the  predicate 
device  and  the  subsequent  generic  type 
of  filtration-based  blood  cell  separator 
for  use  in  routine  collection  of  donor 
plasma  from  class  III  to  class  n. 

The  Panel  believes  that  the 
Autopheresis-C*  System  and 
subsequent  generic  type  of  filtration- 
based  blood  cell  separator  should  be 
reclassified  into  class  n  because  special 
controls,  in  addition  to  general  controls, 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  there  is  sufficient  information  to 
establish  special  controls  to  provide 
such  assurance. 

Vn.  Summary  of  Data  Upon  Which  the 
Panel  Reconmiendation  Is  Based 

In  addition  to  the  potential  risks  of 
the  Autopheresis-C®  System  and 
subsequent  generic  types  of  filtration- 
based  blood  cell  separators  described 
above,  there  is  sufficient  information 
about  the  benefits  of  the  device. 
Specifically,  the  Autopheresis-C* 
System  has  been  used  since  1986,  and 
the  data  presented  by  Baxter  showed  no 
evidence  of  cellular  or  protein  damage 
to  the  donor  blood;  the  procedure  was 
well  tolerated  by  the  donor;  and  the 
instrument  was  safe  and  effective  for 
plasma  collection.  The  period  from  1986 
to  1996  showed  that  a  0.03  percent  of 
donations  were  associated  with  some 
type  of  event  which  were  reported  to 
Baxter. 


Based  on  the  available  information, 
FDA  believes  that  the  special  controls 
discussed  below  are  capable  of 
providing  reasonable  assiu-ance  of  the 
safety  and  effectiveness  of  the 
Autopheresis-C*  System,  intended  for 
routine  collection  of  blood  and  blood 
components,  and  subsequent  generic 
types  of  filtration-based  blood  cell 
separators  with  regard  to  the  identified 
risks  to  health  of  this  device. 

Vm.  Special  Controls 

In  addition  to  general  controls,  FDA 
believes  that  the  following  special 
control  is  adequate  to  address  the  risks 
to  health  described  for  this  device.  The 
manufactvu^r  must  file  an  annual  report 
with  FDA  on  the  anniversary  date  of 
reclassification  for  3  consecutive  years. 
A  manufacturer  of  a  device  determined 
to  be  substantially  equivalent^  to  the 
Autopheresis-C*  System,  intended  for 
routine  collection  of  blood  and  blood 
components,  also  is  required  to  comply 
with  the  same  general  and  special 
controls.  Any  subsequent  change  to  the 
device  requiring  the  submission  a 
premarket  notification  in  accordance 
with  section  510(k)2  of  the  act,  shoiUd 
be  included  in  the  annual  report. 

Unless  FDA  specifies  otherwise,  each 
annual  report  (special  control)  must 
include: 

1.  A  summary  of  adverse  donor 
reactions  reported  by  the  users  to  the 
manufacturer  that  do  not  meet  the 
threshold  for  medical  device  reporting 
under  21  CFR  part  803; 

2.  Any  change  to  the  device, 
including  but  not  limited  to: 

•  new  indications  for  use  of  the 
device; 

•  labeling  changes,  including 
operation  manual  changes; 

•  computer  software  changes, 
hardware  changes,  and  disposable  item 
changes,  e.g.,  collection  bags,  tubing, 
filters; 

3.  Equipment  feilures,  including 
software,  hardware,  and  disposable  item 
failures,  e.g.,  collection  bags,  tubing, 
filters. 

IX.  FDA's  Tentative  Findings 

The  Panel  and  FDA  befieve  that  the 
Autopheresis-C*  .System,  intended  for 
routine  collection  of  blood  and  blood 
components,  and  subsequent  generic 
types  of  filtration-based  blood  cell 


>  For  assistance  see  the  guidance  document 
entitled  "The  New  510(k)  Paradigm:  Alternate 
Approaches  to  Demonstrating  Substantial 
Equivalence  in  Premarket  Notifications,"  March 
1998,  at  http://www.fda.gov/cdrh. 

'  For  assistance  see  the  guidance  document 
entitled  "Deciding  When  to  Submit  a  510(k)  for  a 
Change  to  an  Existing  Device,"  January  1997,  at 
http://www.fda.gov/cdrh. 


separators  should  be  classified  into  class 
II  because  special  controls,  in  addition 
to  general  controls,  would  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device,  and  there  is 
sufficient  information  to  establish 
special  controls  to  provide  such 
assurance. 

However,  any  change  in  the 
indication  for  use,  i.e.,  for  therapeutic 
purposes,  would  require  a  PMA  since 
these  devices  are  not  included  in  the 
reclassification  action. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

1.  Petition  for  reclassification  of  the 
Autopheresis-C*  System  from  class  III  to 
class  II  by  Baxter  Healthcare  Corp.,  June  17, 
1996. 

2.  Transcript  of  the  Blood  Products 
Advisory  Committee,  52d  Meeting, 
September  27. 1996. 

XI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Xn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
notice  imder  Executive  Order  12866  and 
die  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Public  Law  104-121),  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Public  Law  104-4).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
r^ulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  reclassification 
action  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
reclassification  action  is  not  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  imder  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
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entities.  Reclassification  of  the  device 
from  class  III  to  class  II  will  relieve 
manufactxirers  of  the  cost  of  complying 
with  the  premarket  approval 
requirements  in  section  515  of  the  act. 
Because  reclassification  will  reduce 
reg\ilatory  costs  with  respect  to  this 
device,  it  will  impose  no  significant 
economic  impact  on  any  small  entities, 
and  it  may  permit  small  potential 
competitors  to  enter  the  marketplace  by 
lowering  their  costs.  The  agency 
therefore  certifies  that  this 
reclassification  action,  if  finalized,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  reclassification 
action  will  not  impose  costs  of  $100 
million  or  more  on  either  the  private 
sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

Xm.  Request  for  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document  by  August  13,  2001.  Two 
copies  of  any  comment  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
docxunent.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  May  17.  2001. 
Mai:garet  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
(FRDoc.  01-13302  Filed  5-25-01;  8:45  am) 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 


ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Science 
Advisory  Board  to  the  National  Center 
for  Toxicological  Research  (NCTR). 


General  Function  of  the  Committee: 
The  board  advises  the  Director,  NCTR, 
in  establishing,  implementing,  and 
evaluating  the  research  programs  that 
assist  the  Conunissioner  of  Food  and 
Drugs  (the  Commissioner)  in  fulfilling 
regulatory  responsibilities.  The  board 
provides  an  extra-agency  review  in 
ensuring  that  the  research  programs  at 
NCTR  are  scientifically  sound  and 
pertinent. 

Date  and  Time:  The  meeting  will  be 
held  on  June  11,  2001, 1  p.m.  to  5:30 
p.m.,  and  June  12,  2001,  8:30  a.m.  to  1 
p.m. 

Location:  NCTR,  Bldg.  #12, 
Conference  Center,  Jefferson,  AR. 

Contact:  Leonard  M.  Schechtman, 
NCTR  (HFT-10),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-6696,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12559.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  board  will  be  presented 
with  progress  reports  on  the 
implementation  of  reconunendations 
made  by  the  board  at  its  last  meeting  on 
NCTR's  research  programs  in  endocrine 
disrupter  knowledge  base  and 
microbiology.  The  NCTR  director  will 
provide  a  center  update  and  a 
discussion  of  future  research  directions. 
A  proposal  will  be  made  to  the  board 
that  it  consider  establishing  a 
subcommittee  on  scientific 
opportunities  to  improve  regulatory 
science  through  collaboration  with 
external  stakeholders.  A  report  will  be 
provided  to  the  board  on  the  activities 
of  an  existing  subcommittee  with  a 
similar  focus  (Advisory  Committee  for 
Pharmaceutical  Science,  Nonclinical 
Studies  Subcommittee)  NCTR  division 
directors  will  discuss  the 
accomplishments  and  future  directions 
for  their  divisions. 

Procedure:  On  Jime  11.  2001,  fi-om  1 
p.m.  to  5:30  p.m.,  and  June  12,  2001, 
from  8:30  a.m.  to  12  noon,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  18,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 1 
a.m.  and  12  noon  on  June  12.  2001. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  May  18.  2001, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 


names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
June  12,  2001,  from  12  noon  to  1  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  where  disclosiu^  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b{c)(6)).  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
information  concerning  individuals 
associated  with  the  research  programs  at 
NCTR. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  the  Washington,  DC  area  on  the 
basis  of  the  criteria  of  21  CFR  14.22  of 
FDA's  regulations  relating  to  public 
advisory  committees. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  22.  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[PR  Doc.  01-13378  Filed  5-25-01;  8:45  am) 

BILLING  CODE  41«M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection:  Comment 
Request;  a  Study  of  Motivations  and 
Deterrents  to  Blood  Donation  in  the 
United  States 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH).  will  publish 
periodic  sununaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  A  Study  of  Motivations  and 
Deterrents  to  Blood  Donation  in  the 
United  States.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  There  are 
serious  blood  shortages  in  the  U.S.  and 
the  situation  is  predicted  to  worsen 
unless  corrective  measures  are  initiated. 
Through  a  randomized,  anonymous 
mail  survey  of  individuals  who  have 
donated  blood  at  one  of  the  five  blood 
centers  participating  in  the  NHLBI 
Retrovirus  Donor  Study  (REDS),  this 
study  will  examine  the  personal,  or 
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intrinsic  reasons  for  choosing  to  donate 
blood,  as  well  as  external  reasons  for 
choosing  to  donate  blood.  Donors  who 
do  not  initially  respond  to  the  mail 
survey  will  be  given  the  opportimity  to 
complete  the  survey  on  a  secured 
website.  Comparisons  will  be  made 
between  one-time  donors  and  repeat 
donors  will  be  premise  that  repeat 
donors  may  have  a  stronger  altruistic 
impetus  for  donating  than  donors  who 
donate  less  frequently.  Donors  will  be 
asked  about  the  donation  experience, 
the  context  in  which  he/she  first 
donated  blood,  and  questions 
addressing  accessibility  to  donate.  Using 
the  Self-Report  Altruism  Scale, 
respondents  will  rate  themselves  based 
on  other  personal  behaviors  that  are 
considered  to  exhibit  social 
responsibility  and/or  altruism. 
Additionally,  the  study  will  examine 
possible  barriers  to  donation,  such  as 
inconvenience,  discomfort,  and 
confidentiality,  among  donors  who  have 


not  donated  recently.  With  the  majority 
of  the  blood  supply  coming  from 
committed,  repeat  donors,  information 
regarding  why  an  individual  decides  to 
donate,  and  more  importantly,  what 
motivates  them  to  come  back,  will 
provide  valuable  insight  on  possible 
strategies  to  encourage  increased 
donation  frequency  among  the  current 
blood  donor  population.  It  is  also 
important  to  gain  perspective  on  why 
only  50%  of  first  time  donors  return  to 
donate  again.  Without  successful 
recruitment  of  new  regular  donors  it  is 
impossible  to  sustain  the  blood  supply 
and  availability.  Assessment  of  possible 
barriers  to  donation  will  provide  areas 
for  focusing  improvement  in  the  blood 
donation  process.  Blood  availability 
continues  to  be  one  of  the  most  serious 
problems  facing  the  healthcare  industry 
and  was  recently  compounded  by  new 
Food  and  Drug  Administration 
regulations  regarding  deferring  donors 
who  had  traveled  to  or  lived  in  the 


United  Kingdom  for  a  cumulative 
period  of  6  months  between  1980  and 
1996.  Data  from  this  survey  will  provide 
a  valuable  perspective  for  devising 
strategies  to  increase  blood  donation  the 
U.S.  These  data  will  be  invaluable  to 
NHLBI,  FDA,  and  other  government 
agencies  in  helping  formulate  policy  for 
ensuring  Americans  that  safe  blood  is 
available  >yhen  needed.  Frequency  of 
Response:  Once.  Affected  Public: 
Individuals.  Type  of  Respondents:  Adult 
Blood  Donors.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  30,000;  Estimated 
Number  of  Respondents  per 
Respondent:  1;  Average  Burden  Hours 
Per  Response:  0.25;  and  Estimated  Total 
Annual  Burden  Hours  Requested:  7,500. 
The  annualized  cost  to  respondents  is 
estimated  at:  $112,500  (based  on  $15  per 
hour).  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 


Type  of  respondents 


Estimated  num- 
ber o(  respond- 
ents 


Estimated  num- 
ber of  respond- 
ents per  re- 
spondent 


Average  t>urden 
tKXJrs  per  re- 
sponse 


Estimated  total 

annual  txjrden 

hours  requested 


^dutt  Blood  Donors 


30.000 


1 


0.25 


7,500 


tequest  for  Comments 

Written  comments  and/ or  suggestions 
bom  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  approprated  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
Iuly30,  2001. 

FOR  FURTHER  INFORMATION  CONTRACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  George  J.  Nemo, 
Group  Leader,  Transfusion  Medicine, 


Scientific  Research  Group,  Division  of 
Blood  Diseases  and  Resources,  NHLBI, 
NIH,  Two  Rockledge  Center,  Suite 
10042,  6701  Rockledge  Drive,  MSC 
7950,  Bethesda,  MD  20892-7950,  or  call 
(301)  435-0075,  or  e-mail  your  request 
to:  nemog@nih.gov. 

Dated:  May  17.  2001. 
Donald  Christoferson. 

Executive  Officer.  NHLBI. 

[PR  Doc.  01-13344  Filed  5-25-01;  8:45  am] 

BNJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Govsrnment-Owned  inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 


for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  601 1  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Ocular  Therapeutic  Agent  Delivery 
Devices  And  Methods 

Michael  R.  Robinson  (NEI),  Karl  G. 

Csaky  (NEI),  Peng  Yuan  (NEI). 

Cynthia  Sung  (EM),  Robert  B. 

Nussenblatt  (NEI),  Janine  A.  Smith 

(NEI) 
Serial  No.  09/808,149,  filed  Mar.  15, 

2001 
Licensing  Contact  Dale  Berkley;  301/ 

496-7735  ext.  223;  e-mail: 

berkleyd@od.nih.gov 

The  invention  is  directed  to  ociilar 
implant  devices  for  the  delivery  of 
therapeutic  agents  to  the  eye  in  a 
controlled  and  sustained  manner. 
Implants  suitable  for  either 
subconjunctival  or  intravitreal 
placement  are  the  subject  of  the 
invention.  These  implants  permit 
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continuous  release  of  therapeutic  agents 
into  the  eye  over  specified  periods  of 
time,  which  can  be  weeks,  months  or 
years,  hi  one  aspect  of  the  invention  a 
therapeutic  agent  is  included  in  both  an 
inner  core  or  pellet  and  an  exterior 
composite  matrix  layer  to  provide  a  dual 
mode  release  of  the  therapeutic  agent. 
That  is,  a  loading  dose  is  initially 
delivered  to  the  eye  by  the  matrix  layer 
followed  by  a  transition  in  release  rate 
to  a  relatively  steady  maintenance 
dosage  that  is  sustained  over  a 
prolonged  f>eriod  of  time.  In  another 
aspect  of  the  invention,  methods  for 
making  and  using  the  implants  are 
described.  The  time-dependent  delivery 
of  one  or  more  drugs  to  the  eye  by  this 
invention  makes  it  possible  to  maximize 
the  pharmacological  and  physiological 
effects  of  the  eye  treatment  for  human 
and  veterinary  applications. 

Vessel  Surface  Reconstruction  with  a 
Tubular  Deibrmable  Model 

Yim  et  al.  (CX:) 

DHHS  Reference  No.  E-202-00/1,  filed 

Feb  15,  2001 
Licensing  Contact:  Dale  Berkley;  301/ 

496-7735  ext.  270;  e-mail: 

berkleyd6od.nih.gov 

The  invention  is  a  method  for 
modeling  a  carotid  or  renal  artery  to 
measure  stenosis  from  3D  angiographic 
data  that  may  otherwise  exhibit  limited 
image  resolution  and  contrast.  The 
method  reconstructs  vessel  surfaces 
from  3D  angiographic  data  using  a 
deformable  model  that  employs  a 
tubular  coordinate  system.  Vertex 
merging  is  incorporated  into  the 
coordinate  system  to  maintain  even 
vertex  spacing  and  to  avoid  problems  of 
self-intersection  of  the  surface.  This 
method  produces  reconstructed  siufaces 
that  have  a  realistic  smooth  appearance 
and  accurately  represent  vessel  shape. 
The  method  allows  for  an  objective 
eviiluation  of  vessel  shape  and  may 
improve  the  precision  of  shape 
measurements  from  3D  angiography. 

User  Friendly  Integrated  Database  for 
the  Management  of  Animal  Study 
Proposals 

Antonia  F.  Calzone  (NIAAA),  Etienne 

Lamoreaux  (NIAAA),  Karen  Monti  jo 

(NIDDK) 
DHHS  Reference  No.  E-2 15-00/0 
Licensing  Contact:  Dale  Berkley;  301/ 

496-7735  ext.  223;  e-mail: 

berkleyd@od.nih.gov 

The  invention  is  a  set  of  templates 
written  in  FileMaker-Pro''^  script  that 
provides  a  convenient  integrated 
database  management  system  for 
'tracking  the  care  and  disposition  of 
laboratory  animals.  This  software  is  a 


multifunction  program  that  meets  the 
needs  of  facility  veterinarians,  animal 
facility  managers,  and  animal  care 
personnel  with  respect  to  in-house 
records  keeping  and  federal  reporting 
requirements.  The  invention  builds  on 
the  framework  of  the  FileMaker  Pro"™ 
software,  and  results  in  a  database 
system  that  stores  information  pertinent 
to  all  ciurent  Animal  Study  Proposals 
(ASPs).  This  design  permits  users  to 
access  the  data  from  a  networked 
centralized  Windows  NT  based  server 
using  either  a  Macintosh  or  IBM 
compatible  workstation.  The  invention 
comprises  features  that  facilitate  the 
day-to-day  management  of  the  animal 
facility  as  well  as  powerful  information 
storage  capabilities. 

Identification  of  New  Malaria  Parasite 
Erythrocyte  Binding  Protein  (BAEBL) 
that  Bin<k  to  Human  Red  CeUs 

Ghislaine  D.  Mayer,  Louis  H.  Miller 

(NIAID) 
DHHS  Reference  No.  E-328-00/0,  filed 

Apr  03,  2001 
Licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232;  e-mail: 

salatac@od.nih.gov 

Malaria  is  endemic  in  many  parts  of 
the  world,  particularly  in  tropical 
regions  such  as  Asia,  Central  America 
and  South  America.  Recent  estimates  of 
the  number  of  cases  of  malaria 
worldwide  are  between  five  htmdred 
million  and  one  billion.  There  are 
approximately  two  to  three  himdred 
million  new  cases  of  malaria  each  year 
and  malaria  causes  a  minimnni  of  one 
million  deaths  each  year.  This  invention 
relates  to  the  identification  and 
characterization  of  the  binding 
specificity  of  BAEBL,  a  novel 
Plasmodium  falciparum  erythrocyte 
binding  ligand  that  interacts  with 
hiunan  erjrthrocytes  in  a  sialic  acid 
dependent  manner.  This  novel 
Plasmodium  falciparum  erythrocyte 
binding  ligand  is  unique  and  quite 
distinct  from  previously  described 
Plasmodium  falcipanun  erythrocyte 
binding  proteins  EBA-175.  BAEBL  may 
be  used  as  a  malaria  vaccine  to  block 
human  red  cell  recognition  and 
invasion. 

Attenuated  Host-Range  Restricted 
Dengue  Viruses  Derived  by  Site- 
Directed  Mutagenesis  of  the  Conserved 
3'-Stem  and  Loop  Structure  in  Genomic 
RNA  for  Use  as  Vaccines 

Lingling  Zeng,  Lewis  Markoff  {CBER/ 

FDA) 
DHHS  Reference  No.  E-06 7-98/2,  filed 

Mar  02,  2001 
Licensing  Contact:  Carol  Salata:  301/ 

496-7735  ext.  232;  e-mail: 

salatac@od.nih.gov 


Although  flaviviruses  cause  a  great 
deal  of  human  suffering  and  economic 
loss,  there  is  a  shortage  of  effective 
vaccines.  The  present  invention  is 
directed  toward  vector  stage  replication- 
defective  flaviviruses  that  are 
replication-defective  in  mosquito 
vectors  that  transmit  them  to  humans. 
The  replication-defective  flaviviruses  of 
the  present  invention  demonstrate  a 
limited  ability  to  replicate  in  the  vector 
organisms  that  transmit  flaviviruses 
from  one  host  to  another.  More 
specifically,  the  present  invention  is 
directed  toward  the  construction  and 
propagation  of  flaviviruses  that  possess 
3'-noncoding  regions  altered  in  such  a 
way  as  to  prevent  or  severely  limit  viral 
reproduction  in  a  vector  organism.  Not 
only  is  the  dengue  1  mutant  replication 
defective  in  mosquitoes,  but  it  is  also 
attenuated  and  immunogenic  in 
monkeys.  Moreover,  it  protects  against 
challenge,  thus  it  has  strong  potential  as 
a  dengue  vaccine. 

A  Chimeric  Protein  Comprising  Non* 
Toxic  Pseudomonas  Exotoxin  A  and 
Type  rv  Pilin  Sequences 

David  FitzGerald  (NCI) 

DHHS  Reference  No.  E-283-00/0,  filed 

Dec  21,  2000 
Licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232;  e-mail: 

salatac@od.nih.gov 

This  invention  provides  candidate 
chimeric  vaccines  that  generate 
antibodies  which  interfere  with 
adherence  of  Pseudomonas  aeruginosa 
exotoxin  A  to  epithelial  cells  and 
neutralize  the  cytotoxicity  of  exotoxin 
A.  This  invention  specifically  relates  to 
a  chimeric  protein  wherein  key 
sequences  from  a  Type  IV  pilin  protein 
are  inserted  into  a  non  toxic  version  of 
Pseudomonas  aeruginosa  exotoxin  A. 
Pilin  is  a  protein  that  is  present  on  the 
surface  of  bacteria  and  other 
microorganisms,  including  P. 
aeruginosa.  The  key  sequences  are 
known  to  interact  with  asialoGMl 
receptors  on  hiunan  epithelial  cells,  and 
allow  bacteria  and  other 
microorganisms  to  adhere  to  epithelial 
cells  and  colonize.  The  present 
invention  may  be  particularly  useful  for 
cystic  fibrosis  patients  who  are  prone  to 
infections  with  P.  aeruginosa.  Also,  this 
invention  could  be  a  broad  approach  to 
vaccines  against  all  gram  negative 
bacteria,  not  just  Pseudomonas 
aeruginosa.  Pilin  epitopes  of  other  gram 
negative  bacteria  could  be  inserted  into 
the  Pseudomonas  aeruginosa  exotoxin  A 
and  used  as  a  vaccine  against  that 
specific  bacteria. 

Dr.  FitzGerald  and  his  colleagues  have 
demonstrated  that  the  chimeric  protein 
reacted  with  asialoGMl,  a  receptor  on 
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epithelial  cells  and  blocked  adherence 
of  P.  aeruginosa  on  epithelial  cells. 
When  the  chimeric  protein  was  injected 
into  rabbits,  the  rabbits  produced 
antibodies  that  blocked  bacterial 
adherence  and  neutralized  the  cell 
killing  activity  of  native  exotoxin  A. 

A  Plasmid  for  Expression  of  a  More 
Soluble  Form  of  HIV  Integrase  Protein 
in  E.  coli 

Robert  Craigie  (NIDDK) 
DHHS  Reference  No.  E-llO-Ol/0 
Licensing  Contact:  Sally  Hu;  301/496- 
7056  ext.  265;  e-mail:  hus@od.nih.gov 
The  invention  describes  a  plasmid 
that  provides  a  convenient  method  for 
producing  large  quantities  of  integrase 
protein.  This  integrase  protein  is  more 
soluble  because  amino  acid  residue 
Fhel85  is  changed  to  Lsy.  This  change 
does  not  affect  the  in  vitro  activity  of  the 
protein,  but  the  improved  solubility 
facilitates  large-scale  ptuification  and 
handling.  Since  HTV  integrase  is  a 
candidate  target  for  antiviral  drugs  and 
an  assay  system  or  a  source  of  HIV 
integrase  is  required  to  identify  lead 
compounds,  this  invention  could  be 
very  useful  for  an  efficient  means  of 
producing  integrase  protein  on  a  large 
scale.  The  integrase  protein  could  be 
used  in  screening  for  integrase 
inhibitors  that  could  be  developed  as 
anti-HIV  drugs.  This  invention  is 
available  for  licensing  through  a 
Biological  Materials  License,  as  no 
patent  application  exists. 

Benzoylalkylindolepyridinium 
Compounds  and  Pharmaceutical 
Compositions  Comprising  Such 
Compounds 

William  G.  Rice,  Mingjun  Huang,  Robert 
W.  Buckheit,  jr.,  David  G,  Covell, 
Grzegorz  Czerwinski,  Christopher 
Michejda,  and  Vadim  Makarov  (NCI) 

I"  HHS  Reference  Nos.  E-2  78-98/0  and 
E-278-98/1,  filed  Dec  18,  2000 
icensing  Contact:  Sally  Hu;  301/496- 
7056  ext.  265;  e-mail:  hus@od.nih.gov 

The  present  invention  provides  novel 
Antiviral  compounds  active  against  HIV. 
These  compounds,  referred  to  as 
benzoylalkylindolepyridinium 
compounds  (BAIPs)  are  effective  against 
HIV  isolates  that  have  developed 
mutations  rendering  conventional  drugs 
ineffective.  BAIPs  apparently  do  not 
require  intracellular  phosphorylation 
nor  bind  to  the  reverse  transcriptase 
(RT)  active  site,  which  distinguishes 
their  mechanism  of  action  from  the 
dideoxynucleoside  (ddN)  and  acyclic 
nucleoside  phosphonate  (ANP) 
nucleoside  analog  drugs.  ddN  and  ANP 
have  proven  clinically  effective  against 
limiting  himian  immunodeficiency 


virus  (HIV)  infection,  but  resistance 
rapidly  emerges  due  to  mutations  in  and 
around  the  RT  active  site.  The  BAIPs 
also  may  be  distinguished  from  non-  ' 
nucleoside  reverse  transcriptase 
inhibitors  (NNRTIs),  in  part  because  the 
BAIPs  bind  to  a  different  site  on  the  RT 
enzyme.  The  usage  of  NNRTIs  is  limited 
by  the  rapid  emergence  of  resistant 
strains  also.  Moreover,  unlike  the 
NNRTIs,  BAIPs  of  the  present  invention 
have  been  shown  to  be  effective  against 
HIV-1,  HrV-2  and  simian 
immunodeficiency  virus  (SIV)  ~ 

proliferation.  Thus.  BAIPs  are  broadly 
antiviral,  non-nucleoside  reverse 
transcriptase  inhibitors  (BANNRTIs). 

This  abstract  modifies  an  abstract  for 
this  technology  published  in  the 
Federal  Register  on  Tuesday,  February 
13,  2001  (66  FR  10027). 

Dated:  May  17,  2001. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  01-13345  Filed  5-25-01;  8:45  ami 

BftiJNQ  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosiue  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Combined  Inhibition  of 
Pho8phodie8terase-4  (PDE-4)  and 
Phosphodiesterase-3  (PDF-3)  as  a 
Therapy  for  Thl  Mediated 
Autoimmune  Diseases 

Dr.  Bibiana  Bielekova  et  al.  (NINDS) 
DHHS  Reference  No.  E-077-00/0,  filed 

Dec  22  2000 
Licensing  Contact:  Marlene  Shiim;  301/ 

496-7056  ext.  285;  e-mail: 

shinnm@od.nih.gov 

Hyperactive  Thl -mediated  immune 
responses  are  thought  to  be  involved  in 
the  pathogenesis  of  many  autoimmune 
diseases,  including  rheumatoid  arthritis, 
diabetes,  infiammatory  bowel  disease, 
vitiligo,  and  multiple  sclerosis  among 
others.  Immune  cells  are  known  to 
produce  primarily  two  classes  of 
phosphodiesterases  (PDE),  the  PDE4  and 
the  PDE3  classes.  Inhibitors  of  these 
PDEs  have  been  shown  to  down-regulate 
the  expression  or  production  of  Thl 
cytokines  and  have  either  no  effect  or 
augment  the  production  of  Th2 
cytokines,  therefore  making  them  good 
candidates  for  the  treatment  of  Thl - 
mediated  autoinunune  diseases. 

The  NIH  aimounces  a  new  technology 
wherein  PDE-4  and  PDE-3  inhibitors 
are  used  in  combination  and  a 
synergistic  enhancement  of  therapeutic 
activity  is  achieved.  This  results  in  a 
more  potent  immimomodulatory  effect 
on  the  immune  cells  and  could  lead  to 
the  administration  of  lower  dose  rate  of 
the  inhibitors.  This  new  form  of 
treatment  will  alleviate  side  effects 
through  the  use  of  a  lower  dose  rate  for 
each  and  will  make  for  a  more  effective 
therapy. 

Determination  of  AM-Binding  Proteins 
and  the  Association  of  Adrenomedullin 
(AM)  Therewith 

F.  Cuttitta  et  al.  (NCI) 

DHHS  Reference  No.  E-256-99/1  filed, 

Sep  08  2000  (Note:  This  invention  is 

related  to  E-206-95/3,  filed  Aug  18 

1996,  the  disclosure  of  which  is 

incorporated  herein.) 
Licensing  Contact:  Matthew  Kiser;  301/ 

496-7056  ext.  224;  e-mail: 

kiserm@od.nih.gov 

The  present  invention  provides 
methods  for  the  isolation,  identification, 
and  piuification  of  adrenomedullin 
(AM)-binding  proteins.  Methods  for 
utilizing  the  purified  AM-binding 
proteins,  or  functional  portions  thereof, 
to  diagnose,  treat,  and  monitor  AM- 
related  diseases  are  described.  A  second 
aspect  of  this  technology  discloses  the 
identification  and  isolation  of  a  novel 
complex  between  AM  emd  a  specific^ 
AM-binding  protein  1  (AMBP-1), 
designated  factor  H  (fH).  The 
identification  of  small  molecule 
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antagonist,  which  down-regulate  the 
function  of  AM,  factor  H,  and  the  AM/ 
fH  complex  has  been  achieved. 
Collectively,  the  invention  provides 
methods  for  treating  conditions  such  as 
cancer  or  diabetes,  via  antibodies  and 
small  molecule  antagonists. 

Adrenomedullin  (AM)  is  expressed  in 
human  cancer  cell  lines  of  diverse 
origin  and  functions  as  a  universal 
autocrine  growth  factor,  driving 
neoplastic  proliferation.  Experimental 
models  for  use  in  identifying  the  role  of 
AM  in  pancreatic  physiology  have  been 
validated  and  are  available  for  licensing. 
The  interesting  observations  show  that 
AM  inhibits  insulin  secretion  in  a  dose- 
dependent  manner.  Fiulher  experiments 
have  shown  that  a  neutralizing  antibody 
up-regulates  insulin  release  at  least  five- 
fold, an  effect  that  is  reversed  with  the 
addition  of  synthetic  AM. 

Novel  Inhibitors  of  p53  for  Treatment  of 
Neurodegenerative  Disorders, 
Myocardial  Infarction  and  Other  Tissue 
Insults 

Nigel  H.  Greig,  et  al.  (NIA) 

Serial  No.  60/216,388,  filed  July  6,  2000 
Licensing  Contact:  Norbert  Pontzer; 
301/496-7736,  ext.  284;  e-maih 
pontzem@nih  .gov 

The  tumor  suppressor  protein  p53  is 
a  key  modulator  of  stress  responses,  and 
activation  of  p53  precedes  apoptosis 
(programmed  cell  death)  in  many  cell 
types.  Conditions  that  stress  tissue,  such 
as  deposition  of  amyloid  b-peptide,  may 
thus  cause  tissue  degeneration  through 
activation  or  up-regulation  of  p53.  This 
invention  provides  novel  inhibitors  of 
p53  and'methods  of  using  these 
inhibitors  for  the  prevention  or 
treatment  of  the  stress  related  tissue 
degeneration  observed  in  Alzheimer's 
disease,  myocardial  infarction  and 
stroke,  in  vitro  and  ex  vivo  studies 
demonstrated  that  p53  inhibition 
protected  nerve  cells  from  toxic  insults 
that  otherwise  induced  programmed  cell 
death.  In  a  rat  model  of  stroke,  p53 
inhibition  produced  a  50%  reduction  in 
stroke  volvune. 

Dated:  May  17,  2001. 
lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  01-13346  Filed  5-25-01;  8:45  am] 

BtUJNG  CODE  414&-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  matericil, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
NHLBI,  National  Research  Service  Training, 
SEP  (K's). 

Date-.  June  28-29,  2001. 

Time:  7  FM  to  5  FM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Iiui,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Roy  L.  White,  Fhd,  Review 
Branch,  NIH,  NHLBI,  Rockledge  Building  U, 
6701  Rockledge  Drive.  Room  7196,  Bethesda, 
MD  20892.  301-435-0291. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  22,  2001. 
LaVemB  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13335  Filed  5-25-01;  8:45  am] 

BNJJNO  COOE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b{c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
ACTION-A-CHF  trial  InvesUgating 
Outcomes,  of  Exercise  Training. 

£>ote.Junel9,  2001. 

Time:  2  to  5. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Joyce  A.  Himter,  PhD, 
Review  Branch,  Room  7194,  Division  of 
Extramural  Affairs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20872. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  22,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  01-13336  Filed  5-25-01;  8:45  am) 

BUJJNG  COOK  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  JPollowing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
RFA:  HL-01-004  (Blood  and  Marrow 
Transplant  Clinical  Research  Network). 

Date:  Jiuie  28-29.  2001. 

Time:  7  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Mariott  Wardman  Park  Hotel.  2660 
Woodley  Road  NW..  Washington.  DC  20008. 

Contact  Person:  Diane  M.  Reid.  MD. 
Review  Branch.  Room  7182.  Division  of 
Extramural  Affairs.  National  Heart.  Lung,  and 
Blood  Institute.  National  Institutes  of  Health. 
Bethesda.  MD  20892,  (301)  435-0277. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  May  22.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-13338  Filed  5-25-01;  8:45  am] 

BHXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
,  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Croup,  Treatment 
Research  Subcommittee. 

Date-June  7-8,  2001. 

Time:  9  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P7ace;  Radisson  Barcelo  Hotel,  2121  P 
Street  NW,  Washington,  DC  20037. 

Contact  Person:  Kesinee  Nimit,  MD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health.  DHHS,  6001 
Executive  Boulevard,  Room  3l58,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 


This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Services  Research  Subcommittee. 

Date:  June  7-8,  2001. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street  NW.  Washington.  DC  20037. 

Contact  Person:  Marina  L.  Volkov,  Ph.D, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  435-1433. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Treatment  Research. 

Date:  June  7,  2001. 

Time;  1  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street  NW,  Washington,  DC  20037. 

Contact  Person:  Mark  R.  Green,  Ph.D, 
Chief,  CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Suite  3158,  6001 
Executive  Boulevard,  Bethesda,  MD  20892- 
9547,  (301)  435-1431. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  revTew  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
International  Studies  on  Drug  Abuse  and 
HIV/AIDS. 

Date.June27,  2001. 

Time;  8  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  by  Marriott,  1600  Rhode 
Island  Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  William  C.  Grace,  Ph.D, 
Deputy  Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  443-2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Center 
Review  Committee. 

Z)ate.July9,  2001. 

ryme;  8:30  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Pentagon  City.  1250  S. 
Hayes  Street,  Arlington,  VA  22202. 

Contact  Person:  Rita  Liu,  Ph.D,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Healtii,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  443-2620. 


Name  of  Committee:  National  Institute  on 
E>rug  Abuse  Initial  Review  Group, 
Medication  Development  Research 
Subcommittee. 

£tote.  July  9-10,  2001. 

Time:  9  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand,  2350  M  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Khursheed  Asghar,  Ph.D, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Training 
and  Career  Development  Subcommittee. 

Dote.  July  10-11,2001. 

Time:  8  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz  Carlton-Pentagon  City, 
Arlington,  VA. 

Contact  Person:  Mark  Swieter,  Ph.D, 
Health  Scientist  Administrator ,4Dffice  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  435-1389. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Medication  Development. 

ZXite.  July  10,  2001. 

Time.  10  AM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  NW,  Washington,  DC  20037. 

Contact  Person:  Rita  Liu,  Ph.D,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard.  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Responding  to  Club  Drugs  and  Other 
Emerging  and  Current  Drug  Abuse  Trends. 

Date:  July  11-12,  2001. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace.  The  Mebose  Hotel,  2430 
Pennsylvania  Ave.,  NW.,  Washington,  DC 
20037. 

Contact  Person:  William  C.  Grace,  Ph.D, 
Deputy  Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547.  (301)  443-2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Research  on  GHB  and  its  Precursors. 

Dote.July  16-17.  2001. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Pentagon  City.  1250  S. 
Hayes  Stiwt.  Arlington.  VA  22202. 

Contact  Person:  Rita  Liu,  Ph.D,  Health 
Scientist  Administrator,  Office  of  Extramural 
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Affairs,  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health.  DHHS,  6001 
Executive  Boulevard.  Room  3158.  MSC  9547. 
Bethesda.  MD  20892-9547.  (301)  443-2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  The 
Next  Generation  of  Drug  Abuse  Prevention 
Research. 

ZJtJte.  July  17.  2001. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
application. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Teresa  Levitin.  Ph.D. 
Director,  Office  of  Extramural  Affurs, 
National  Institute  on  Drug  Abuse.  National 
Institutes  of  Health.  DHHS.  6001  Executive 
Boulevard.  Room  3158.  MSC  9547.  Bethesda. 
MD  20892-9547.  (301)  443-2755. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  HIV/ 
AIDS  and  Drug  use  Among  Adolescents. 

Ddte.July  18.  2001. 

Time:  9  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda.  7400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marina  L.  Volkov,  Ph.D, 
Health  Scientist  Administrator.  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse.  National  Institutes 
of  Health.  DHHS,  6001  Executive  Boulevard. 
Room  3158.  MSC  9547,  Bethesda.  MD  20892- 
9547,  (301)  435-1433. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  May  22,  2001. 

LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13333  Filed  5-25-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Ottwr  Communication  Disorders; 
Notice  of  Closed  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  pmsonal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date.  June  29,  2001. 

Tinie:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Gaithersburg.  620  Perry 
Parkway.  Gaithersburg,  MD  20877. 

Contact  Person:  Craig  A.  Jordan.  Ph.D. 
Chief.  Scientific  Review  Branch.  NIH/ 
NIDCD/DER.  Executive  Plaza  South.  Room 
400C.  Bethsda.  MD  20892-7180.  301-496- 
8683. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  May  22,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13334  Filed  5-25-01;  8:45  am) 
HLLMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01—46,  Applicant 
Interview — POl. 

£tate.June7,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 


Place:  Marriott  Pooks  Hill.  5151  Pocks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  H.  George  Hausch.  Ph.D.. 
Chief.  4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F.  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee;  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-58,  Review  of  R44s. 

Date:  June  15,  2001. 

Time:  11  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  H,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  Ph.D., 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda.  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-49,  Review  of  ROls. 

Date:  June  25,  2001. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Anna  Sandberg.  Ph.D.. 
Scientific  Review  Administrator,  National 
Institute  of  Dental  and  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda,  MD  20892.  (301)  594-3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-51,  Review  of  R21s. 

Dote:  July  9.  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Anna  Sandberg,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  of  Dental  and  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892,  (301)  594-3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-47,  ROl  Reviews. 

Dote.  July  15-16,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  fiethesda,  MD  20814. 

Contact  Person:  Anna  Sandberg,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  of  Dental  and  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892,  (301)  594-3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01—42,  Applicant — PUl. 

Date-July  16-17,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 
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P7oce;  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Philip  Washko,  Ph.D.. 
DMD,  Scientific  Review  Administrator,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-48,  ROl  Reviews. 

£tate:July  17,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Anna  Sandberg,  Ph.D., 
Scientific  Review  Administrator,  National 
Institute  of  Dental  and  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F. 
Bethesda,  MD  20892,  (301)  594-3089. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  01-39,  Applicant  Interview- 
POl. 

Date:  August  27-28,  2001. 

Time.  8:30  a.m.  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
|ualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD .20892. 

Contact  Person:  H.  George  Hausch,  Ph.D., 
Chief,  4500  Center  Drive,  Natcher  Building, 
Rm.  4AN44F,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  May  22,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-13339  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  NIDCR  Special  Grants 
Review  Committee,  Review  of  F32s.  K  grants 
and  R03s. 

Z)ate:Jtme  21-22,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Pooks  Hill  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu,  Ph.D,  MD, 
Scientific  Review  Administrator,  National 
Institute  of  Dental  &  Craniofacial  Res.,  45 
Center  Drive,  Natcher  Building,  Rm.  4AN44F, 
Bethesda.  MD  20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  May  22,  2001. 
La  Verne  Y.  Stringfield,  _ 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13340  Filed  5-25-01;  8:45  am) 

BILUNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Research;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the     _ 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofacial  Research  Coimcil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/ or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  persoiial  privacy. 


Name  of  Committee:  National  Advisory 
Dental  and  Craniofacial  Research  Council 
NIDCR  June  2001  Council  Meeting. 

Date.June  12,2001. 

Open:  8:30  a.m.  to  12:30  p.m. 

Agenda:  Scientific  Presentations.  Directors 
Report,  Council  Business. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  12:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892. 

Contact  Person:  Dushanka  V.  Kleinman, 
DDS,  Deputy  Director,  National  Institute  of 
Dental  &  Craniofacial  Res.,  National  Institutes 
of  Health,  9000  Rockville  Pike,  31/2C39, 
Bethesda,  MD  20892,  (301)  496-9469. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
vvrww.nidcr.nih.gov/discover/nadrc/ 
index.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  May  22,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13341  Filed  5-25-01;  8:45  ami 
BILLING  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Configurable  Gene-Chip  Finds  Genetic 
Factors  in  Addiction". 

Dote:  June  5,  2001. 

Agenda:  To  reivew  and  evaluate  contract 
proposals.  ... 
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Time:  10  a.m.  to  1  p.m. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Rockvilie,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Richard  C.  Harrison,  Chief, 
Contract  Review  Branch,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health.  6001  Executive 
Boulevard.  Room  3158.  MSC  9547,  Bethesda, 
MD  20892-9547.  302-435-1437. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  May  22,  2001. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13342  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  coiUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  on  Drug  Abuse  Special 
Emphasis  Panel,  Health  &  Development 
Consequences  of  Prenatal  Exposure  to 
Methamphetamine. 

Date.Jvme  15,2001. 

Time:  12:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street  NW..  Washington.  DC  20037. 

Contact  Person:  Kesinee  Nimit,  MD, 
Health  Scientist  Administrator,  Office  of 
Extramiual  Affairs,  National  Institute  on 


Drug  Abuse,  National  Institutes  of 
Health.  DHHS,  6001  Executive 
Boulevard.  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547.  (301)  435- 
1432. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health. 
HHS). 

Dated:  May  22.2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13343  Filed  5-25-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date.June  7-8,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Clarion  Hampshire  Hotel,  1310  New 
Hampshire  Ave,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Jay  Joshi,  Ph.D,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5184,  MSC  7846, 
Bethesda,  MD  20892,  (301)  435-1184. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Chemical  Pathology 
Study  Section. 

Date:  June  11-13,  2001. 

Time:  8:00  a.m.  to  5:00  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Victor  A.  Fung,  Ph.D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
3504,  fungv@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Alcohol  and 
Toxicology  Subcommittee  3. 

Date;  June  11-12,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin  Ave, 
Chevy  Chase.  MD  20815. 

Contact  Person:  Christine  Melchior,  Ph.D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1713. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Reproductive  Endocrinology  Study 
Section. 

Date:  June  11-12, 2001. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Courtyard  By  Marriott.  805  Russell 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
Ph.D,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6166,  MSC  7892,  Bethesda,  MD  20892, 
(301)435-1042. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group  Molecular,  Cellular  and 
Developmental  Neurosciences  3. 

Date-June  11-12,2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant, 
applications. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.  Washington,  DC  20015. 

Contact  Person:  Michael  A.  Lang,  Ph.D. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265. 

Name  of  Committee:  Musculoskeletal  and 
Dental  Sciences  Integrated  Review  Group 
General  Medicine  A  Subcommittee  1. 

Date.June  11-12,  2001. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Ramada  Inn  Rockvilie,  1775 
Rockvilie  Pike,  Rockvilie,  MD  20852. 

Contact  Person:  Harold  M.  Davidson,  Ph.D, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1776,  davidsoh@csr.nih.gov. 
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Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group  General 
Medicine  A  Subcommittee  2. 
Date;  June  11-12,  2001. 
Time:  8:30  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel,  2400  M  Street,  NW.. 
Washington,  DC  20037. 

Contact  Person:  Mushtaq  A.  Khan,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2176, 
MSC  7818,  Bethesda.  MD  20892,  301-435- 
1778,  khanm@csr.nih.gov. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Epidemiology  and 
[hsease  Control  Subconunittee  1. 
Date;June  11-12,  2001. 
Time:  9  a.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20852. 
Contact  Person:  J.  Scott  Osborne,  PhD, 
MPH,  Scientific  Review  Administrator, 
Canter  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  4114,  MSC  7816,  Bethesda,  MD  20892, 
(301)435-1782. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Z>ate;  June  11,  2001. 
Time:  12:30  p.m.  to  1:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Courtyard  By  Marriott,  805  Russell 
Avenue,  Gaithersburg,  MD  20879. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1042,  shaikha@csr.nih.gov. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group  Lung 
Biology  and  Pathology  Study  Section. 
Dote;June  12-13,  2001. 
Time:  8  a.m.  to  6  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  George  M.  Bamas,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2180, 
MSC  7818,  Bethesda,  MD  20892.  (301)  435- 
0696.  george_bamas@nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group  Cell 
Development  and  Function  3. 
Date:  June  12-13,  2001. 
Time:  8:30  a.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Gerhard  Ehrenspeck,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5138, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1022.e/irenspeclc^ni7i.crs.gov. 


Name  of  Committee:  Cardiovascular 
Sciences  integrated  Review  Group  Pathology 
A  Study  Section. 

Date.'  June  1 2-1 3,  2001 . 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Contact  Person:  Larry  Pinkus,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4132, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1214. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  June  12,  2001. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Burmag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
'Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  Bethesda,  MD  20892-7854,  (301) 
435-1177,  bunnagb@csr.nih.goy. 

Name  of  Committee:  Integrative, 
Function^  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative, 
Functional  and  Cognitive  Neuroscience  5. 

D0te;June  12-13.  2001. 

Time:  8:30  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  John  Bishop,  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  June  12,  2001. 

Time:  1:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124, 
MSC  7854,  Bethesda,  MD  20892-7854,  (301) 
435-1177,  bunnagb@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;June  13,2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MD  20815, 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PhD,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda,  MD  20892, 
(301)  435-1783,  shannag@csr.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date;  June  13,  2001. 
Tinie:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Bill  Bunnag,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5124. 
MSC  7854,  Bethesda.  MD  20892-7854.  (301) 
435-1777  bunnagb@csr.nih.gov. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Visual  Sciences  B 
Study  Section. 
Dote;  June  13-14,  2001. 
Time:  8:30  a.m.  to  4:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Christine  Melchior,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4102, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1713. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Z?ate;  June  13,2001. 
Time:  3:00  p.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge"2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date;  June  13,2001. 
Time:  7:30  p.m.  to  9:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW,  Washington,  DC  20005. 

Contact  Person:  Alec  S.  Liacouras,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5154, 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
1740. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date;June  14-15,  2001. 
Time:  8:00  a.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Club  Quarters  DC,  839  17th  Street. 
NW.,  Washington,  DC  20006. 

Contact  Person:  Nancy  Hicks,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3158. 
MSC  7770.  Bethesda,  MD  20892.  (301)  435- 
0695. 

Name  of  Committee:  Molecular.  Cellular 
and  Development  Neuroscience  Integrated 


29162 


Federal  Register / Vol.  66,  No.  103 /Tuesday,  May  29,  2001 /Notices 


Review  Group  Molecular,  Cellular  and 
Development  Neurosciences  7. 

iJofe.  June  14-15,  2001. 

Time:  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doyle  Washington  Hotel,  1500  New 
Hampshire  Ave.,  NW,  Washington,  DC 
20036. 

Contact  Person:  Joanne  T.  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178, 
fuju@drg.nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group  Mammalian 
Genetics  Study  Section. 

Date;  June  14-15,  2001. 

rime;  8:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House,  1615  Rhode 
Island  Avenue,  NW,  Washington,  DC  20036. 

Contact  Person:  Camilla  Day,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2208, 
MSC  7890,  Bethesda.  MD  20892,  (301j  435- 
1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group 
Hematology  Subcommittee  1. 

Date;June  14-15,  2001. 

Time:  8:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Terrace 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Robert  Su,  PhD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4134,  MSC  7802, 
Bethesda,  MD  20892,  (301)  435-1195. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group 
Experimental  Immunology  Study  Section. 

Date:  June  14-15,  2001. 

Time:  8:30  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Cathleen  L.  Cooper,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4208, 
MSC  7812.  Bethesda,  MD  30892,  (301)  435- 
3566,  cooperc@csr.nih.gov. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group 
Metallobiochemistry  Study  Section. 

Date;  June  14-15,  2001. 

Time:  8:30  a.m.  to  6:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace;  Georgetown  Suites,  1000  29th  St., 
NW.,  Washington.  DC  20007. 

Contact  Person:  John  L.  Bowers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1725. 


Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative, 
Functional  and  Cognitive  Neuroscience  7. 

Date;  June  14-15,  2001. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel, 
Conference  Center,  One  Washington  Circle, 
Washington,  DC  20037. 

Cbntart  Person;  Bernard  F.  Driscoll,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5158, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group  Cell 
Development  and  Function  1. 

Date:  June  14-15,  2001 . 

Time:  8:30  a.m.  to  5:00  p.m.  ^ 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Georgetown  Suites,  1000  29th  St., 
NW..  Washington,  DC  20007. 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
Bethesda.  MD  20892,  (301)  435-1219. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Tropical  Medicine  and  Parasitology  Study 
Section. 

Date;  June  14-15,  2001. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Experimental 
Therapeutics  Subcommittee  1. 

Date:  June  14-15,  2001. 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt-Arlington  at  Washington's  Key 
Bridge,  1325  Wilson  Boulevard,  Arlington, 
VA  22209-9990. 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718,  perkinsp@csr.nih.gov. 

Name  of  Committee:  Biochemical  Sciences 
Integrated  Review  Group  Biochemistry  Study 
Section. 

Date:]\me  14-15,  2001. 

Time:  8:30  a.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Sofitel,  1914  Connecticut  Ave, 
NW.,  Washington,  DC  20009. 

Contact  Person:  Chhanda  L.  Ganguly,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 


Health,  6701  Rockledge  Drive.  Room  5156. 
MSC  7842.  Bethesda.  MD  20892,  (301)  435- 
1739. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  14-15,  2001. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Central,  1501  Rhode 
Island  Ave,  NW.,  Washington,  DC  20005. 

Contact  Person:  Carl  D.  Baimer,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  June  14-15,  2001. 

r/me;  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House  Hotel,  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Anita  Miller  Sostek,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1260. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  June  14-15.  2001. 

Time:  9:00  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St  James  Suites,  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Ellen  K.  Schwartz.  EDD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3168. 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0681,  sc/»  warfe@csr.nj7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  June  14-15,  2001. 

Time:  9:00  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Richard  Marcus.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1 245 ,  richard.marcus@nih.gov. 

Name  of  Committee:  Genetic  Sciences 
Integrated  Review  Group  Genetics  Study 
Section. 

Date;  June  14-16,  2001. 

Time:  9:00  a.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  25th  St  NW.. 
Washington,  DC  20037. 

Contact  Person:  David  J.  Remondini,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7890,  Bethesda,  MD  20892,  (301)  435- 
1038,  remondid@csr.nih.gov. 
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Vame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  14-15,  2001. 

Time:  9:00  a.m.  to  6.00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo,  2121  P  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3172, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
0912,  levinv@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  June  15,  2001. 

Time:  1:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Paul  D.  Wagner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5194, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
6809,  wagnerp@csr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  May  22,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13332  Filed  5-25-01;  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[C  A-650-01  -1 220-JG-064B] 

Closure  Order  for  Motorized  Vehicle 
Use,  Surprise  Canyon  Area  of  Critical 
Environmental  Concern  BLM  Route 
P71,  Panamint  Mountains,  Inyo 
County,  CA 

agency:  Bureau  of  Land  Management, 
United  States  Department  of  the 
Interior. 

ACTION:  Notice  of  vehicle  closure  on 
BLM  Route  P71  in  the  Surprise  canyon 
area  of  critical  environmental  concern, 
Panamint  Mountains  in  Inyo  County, 
California. 

summary:  Notice  is  hereby  given  that 
BLM  Route  P71  is  closed  to  motorized 
vehicle  use  within  the  Surprise  Canyon 
Area  of  Critical  Environmental  Concern 
(ACEC). 

Order:  The  public  lands  from  a  point 
located  in  the  vicinity  of  Chris  Wicht 
Camp  approximately  four  miles  east  of 
the  intersection  of  BLM  Route  P71  and 


the  Indian  Ranch/Wingate  Road  to  the 
botmdary  of  Death  Valley  National  Park 
within  the  Surprise  Canyon  ACEC  is 
hereby  closed  to  all  motorized  vehicle 
use.  No  person  may  use,  drive, 
transport,  park,  let  stand,  or  have  charge 
or  control  over  any  motorized  vehicle  in 
the  area  located  east  of  the  closure  signs 
and  the  BLM  locked  gate.  Exemptions  to 
this  order  may  be  granted  to  law 
enforcement  and  other  emergency 
vehicles  in  the  course  of  official  duties. 
Exemptions  to  this  order  may  be  granted 
to  the  holders  of  private  property  in  the 
vicinity  of  Panamint  City  in  Death 
Valley  National  Park  for  reasonable 
access  after  receiving  a  written 
agreement  and  a  key  frt)m  the  Ridgecrest 
Field  Office  Manager. 
EFFECTIVE  DATE:  This,  closure  is  effective 
upon  publication  in  the  Federal 
Register  and  will  remain  in  effect  until 
rescinded  by  the  authorizing  official 
which  will  occur  when  a  final  decision 
on  the  disposition  of  the  road  will  be 
made  after  the  National  Environmental 
Policy  Act  and  California  Desert 
Conservation  Area  Plan  amendment 
processes  are  completed.  BLM  will 
implement  the  proposed  action  effective 
the  date  of  publication  in  the  Federal 
Register,  without  prior  notice  and 
oppoi:tunity  for  public  comment, 
because  of  the  imminent  need  for 
regulatory  authority  to  prevent  illegal/ 
unauthorized  vehicle  intrusion  into  the 
Surprise  Canyon  Wilderness  and 
potential  risk  to  aquatic/riparian 
resoiux:es. 

FOR  FURTHER  INFORMATION  CONTACT: 
Field  Office  Manager,  Bureau  of  Land 
Management,  Ridgecrest  Field  Office, 
300  South  Richmond  Road,  Ridgecrest 
CA  93555,  (760)  384-5405. 
SUPPLEMENTARY  INFORMATION:  In  March 
16,  2000,  the  Center  for  Biological 
Diversity,  et  al.  (Center)  filed  for 
injunctive  relief  in  U.S.  District  Court, 
Northern  District  of  California  (Court) 
against  the  Bureau  of  Land  Management 
(BLM)  to  immediately  prohibit  all 
grazing  activities  that  may  affect  listed 
species.  The  Center  alleges  the  BLM  was 
in  violation  of  section  7  of  the 
Endangered  Species  Act  (ESA)  by  failing 
to  enter  into  formal  consultation  with 
the  U.S.  Fish  and  Wildlife  Service 
(FWS)  on  the  effects  of  adoption  of  the 
California  Desert  Conservation  Area 
Plan  (CDCA  Plan),  as  amended,  upon 
threatened  and  endangered  species.  On 
August  25,  2000,  the  BLM 
acknowledged  through  a  coiul 
stipulation  that  activities  authorized, 
permitted,  or  allowed  imder  the  CDCA 
Plan  may  adversely  affect  threatened 
and  endangered  species,  and  that  the 
BLM  is  required  to  consult  with  the 


FWS  to  insure  that  adoption  and 
implementation  of  the  CDCA  Plan  is  not 
likely  to  jeopardize  the  continued 
existence  of  threatened  and  endangered 
species  or  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
of  listed  species. 

Although  BLM  has  received  biological 
opinions  on  selected  activities, 
consultation  on  the  overall  CDCA  Plan 
is  necessary  to  address  the  ciimulative 
effects  of  all  the  activities  authorized  by 
the  CDCA  Plan.  Consultation  on  an 
overall  plan  is  complex  and  the 
completion  date  uncertain.  Absent 
consultation  on  the  entire  plan,  the 
impacts  of  individual  activities,  when 
added  together  with  the  impacts  of  other 
activities  in  the  desert,  are  not  known. 
The  BLM  entered  into  negotiations  writh 
plaintiffs  regarding  interim  actions  to  be 
taken  to  provide  protection  for 
endangered  and  threatened  species 
pending  completion  of  consultation  on 
the  plan.  Agreement  on  these  interim 
actions  avoided  litigation  of  plaintiffs' 
request  for  injimctive  relief  and  the 
threat  of  an  injunction  prohibiting  all 
activities  authorized  imder  the  plan. 
These  interim  agreements  allowed  BLM 
to  continue  appropriate  levels  of  activity 
throughout  the  planning  area  during  the 
lengthy  consxiltation  process  while 
providing  protection  to  the  desert 
tortoise  and  other  listed  species  in  the 
short  term.  By  taking  interim  actions  as 
allowed  under  43  CFR  8364.1,  BLM 
contributes  to  the  conservation  of  the 
endangered  and  threatened  species  in 
accordance  with  7  (a)(1)  of  the  ESA. 
BLM  also  avoids  making  any 
irreversible  or  irretrievable  commitment 
of  resources  which  would  foreclose  any 
reasonable  and  prudent  alternatives 
which  might  be  required  as  a  result  of 
the  consultation  on  the  CDCA  Plan  in 
accordance  with  7(d)  for  the  ESA.  In 
January  2001,  the  parties  signed  the 
Stipulation  and  Proposed  Order 
concerning  All  Fiulher  Injunctive 
Relief. 

This  closure  order  is  issued  to  provide 
interim  protection  of  riparian  habitat, 
water  quality,  sensitive  wildlife 
resoiut:es,  and  wilderness  values  within 
the  Surprise  Canyon  ACEC  until  such  a 
time  when  the  BLM  completes  a 
thorough  review  and  analysis  of  various 
methods  of  access  in  Surprise  Canyon 
and  complies  with  the  processes 
required  by  the  National  Environmental 
Policy  Act  and  the  California  Desert 
Conservation  Area  Plan.  This  interim 
closure  will  allow  BLM  to  properly 
evaluate  and  arrive  at  a  final  decision  on 
environmentally  acceptable  methods  of 
access  in  Surprise  Canyon  while 
protecting  the  canyon  from  further 
impact  caused  by  the  operation  of  off- 
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highway  vehicles.  Concerns  over  the 
effects  of  off-highway  vehicle  use  in 
Surprise  Canyon  on  environmental 
quality  and  natural  resources  have  been 
raised  in  a  lawsuit  filed  against  the 
BLM,  and  these  concerns  need  to  be 
addressed  through  the  processes 
required  by  the  National  Environmental 
Policy  Act  and  the  California  Desert 
Conservation  Area  Plan. 

The  canyon  riparian  zone  currently 
does  not  meet  the  BLM's  minimum 
standards  for  a  properly  functioning 
riparian  system  due  to  soil  erosion  and 
streambed  alterations  caused  by  off- 
highway  vehicle  use.  The  Surprise 
Canyon  ACEC  supports  seversil 
California  BLM  and  California  State 
sensitive  plant  and  animal  species  that 
are  dependant  on  a  properly  fimctioning 
riparian  system. 

The  canyon  will  remain  open  for 
human  use  that  does  not  entail  the  use 
of  a  motorized  vehicle  within  the  area 
closed  by  this  order.  Maps  showing  the 
affected  area  are  available  by  contacting 
the  Ridgecrest  Field  Office,  California 
Desert  Conservation  Area.  Ridgecrest, 
CA.  A  gate  will  be  erected  at  the  closure 
points  and  the  affected  area  will  be 
posted  with  public  notices  and  standard 
motorized  vehicle  closure  signs.  The 
BLM  will  issue  a  final  decision  on 
allowable  methods  of  public  access  in 
Surprise  Canyon  following  completion 
of  public  scoping,  and  a  National 
Environmental  Policy  Act  (NEPA) 
compliance  document.  The  NEPA 
compliance  document  will  evaluate  a 
full  range  of  options  for  management  of 
human  access  to  Surprise  Canyon 
within  the  area  affected  by  the  interim 
closure. 

Authority  for  this  closure  is  found  in 
43  CFR  8364.1.  Violations  of  this  order 
may  be  subject  to  the  penalties  provided 
according  to  43  CFR  8360.0-7. 

Dated:  May  23,  2001. 
Gail  Acheson, 

Acting  Deputy  State  Director  for  Resources. 
fFR  Doc.  01-13538  Filed  5-25-01;  8:45  am) 
BILLMO  CODE  4310-4(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Glen  Echo  Park,  Montgomery  County, 
MD 

action:  Record  of  Decision. 

I.  Introduction 

The  Department  of  the  Interior, 
National  Park  Service  (NPS),  has 
prepared  this  Record  of  Decision  on  the 
Final  Management  Plan/Environmental 


Impact  Statement  (FMP/EIS)  for  Glen 
Echo  Park,  Montgomery  County, 
Maryland  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
Council  of  Environmental  Quality  (CEQ) 
regulations.  This  Record  of  Decision  is 
a  statement  of  the  decision  made,  the 
background  of  the  project,  other 
alternatives  considered,  the  basis  for  the 
decision,  the  environmentally  preferable 
alternative,  measures  to  minimize 
environmental  harm,  and  public 
involvement  in  the  decision  making 
process. 

n.  Background  of  the  Project 

For  over  a  century.  Glen  Echo  Park 
has  served  the  region  as  a  center  for 
education,  entertainment  and  cultural 
development.  This  special  site,  which 
has  been  a  National  Chautauqua  site 
(1891).  an  amusement  park  site  (1899- 
1968),  and  an  arts  and  cultural  park 
(1971-present),  is  1.5  miles  northwest  of 
Washington.  DC  and  has  been  a  haven 
for  generations  of  area  residents  and 
visitors.  On  April  1, 1970  GSA  received 
title  to  the  9.3-acre  site.  The  site  was 
acquired  through  a  land  exchange  for 
the  Old  Emergency  Hospital  at  1711 
New  York  Ave.,  NW.,  Washington.  DC 
and  was  held  surplus  by  the  General 
Services  Administration  (GSA).  From 
1971-1976,  the  National  Park  Service 
(NPS)  operated  the  park  in  cooperation 
with  GSA  and  the  park  officially  became 
part  of  NPS  in  1976.  When  the  land  was 
acquired  it  contained  a  number  of 
structures  that  were  in  very  poor 
condition.  Several  were  removed  and 
others  received  minimal  repair.  From 
the  very  beginning,  the  NPS  recognized 
the  need  to  establish  a  Public/Private 
Partnership  to  both  rehabilitate  the 
structures  and  establish  a  creative 
education  program  that  would  reflect 
the  spirit  of  the  Chautauqua  Assembly. 
In  1984.  an  NPS  approved  Management 
Facilities  Program  outlined  a  five-year 
program  incorporating  short  and  long- 
term  goals  and  a  scope  of  work  for 
projects  to  be  funded  by  the  Federal 
government  and  private  sector. 
Unfortunately,  funds  from  both  groups 
were  limited,  improvements  were 
minor,  and  park  management  began  to 
consider  historic  leasing.  Local  citizen 
opposition  to  such  a  proposal  led  to  the 
formation  of  the  Glen  Echo  Park 
Foundation,  which  was  established  in 
May  1987  to  raise  $3  million  within  five 
years  for  rehabilitation  of  the  structures. 
The  Foundation  was  unsuccessful  in 
achieving  its  goal,  and  the  park 
structures  have  continued  to  deteriorate. 

By  the  mid-1990s,  funding  to 
rehabilitate  decaying  park  structures 
was  still  not  available  and  the  park's 
resoiu-ces  were  in  danger  of  being  lost. 


The  National  Park  Service  began  a 
process  through  which  a  Management 
Plan  (MP)  could  be  developed.  As  part 
of  that  process,  the  NPS  examined 
options  for  future  operation  of  the  park, 
including  scenarios  that  assumed 
existing  park  resources  would 
eventually  be  lost.  Since  the  planning 
process  began.  Montgomery  County,  the 
State  of  Maryland,  and  the  Federal 
government  have  all  committed  funding 
to  support  the  stabilization  and 
rehabilitation  of  the  structures  at  Glen 
Echo  Park.  This  funding,  however,  does 
not  support  improvements  to  the 
interior  of  the  buildings,  and  does  not 
help  cover  the  park's  operating 
expenses.  Furthermore,  as  the  structures 
continue  to  age.  the  maintenance  needs 
of  the  park  will  continue  to  grow.  A 
management  plan  for  Glen  Echo  Park  is 
needed  to  provide  a  framework  for  the 
continued  management  and  operation  of 
the  park. 


III.  Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  the  preferred  alternative,  the 
Modified  Public  Partnership,  identified 
in  the  FMP/EIS  issued  on  March  9, 
2001.  Figure  I  illustrates  the  chosen 
management  structure.  Figure  II 
illustrates  the  selected  management 
zones  for  the  park.  The  selected 
alternative  is  also  the  environmentally 
preferred  alternative  identified  in  the 
FMP/EIS.  It  will  improve  the  visitor 
experience,  maintain  the  traditional 
uses  of  the  park,  improve  the  diversity 
in  its  programs,  and  enhance  the 
preservation  of  cultural  and  historic 
resources  through  an  improved  revenue 
structure.  It  is  expected  to  create  only 
minor  environmental  impacts  and 
inconveniences  to  adjoining 
communities.  As  a  part  of  this  decision, 
the  NPS  will  also  implement  measures 
to  minimize  adverse  impacts  to  the 
environment  [i.e.  mitigations)  (see  VIII 
below). 

The  NPS  has  used  public  partnership 
arrangements  very  successfully  at 
several  parks.  Based  on  this  experience, 
along  with  the  analysis  of  the  potential 
environmental  impacts  contained 
within  the  FMP/EIS.  the  NPS  believes 
the  Modified  Public  Partnership 
alternative  is  the  best  arrangement  for 
the  park,  the  surrounding  communities, 
and  the  park's  users.  Under  the  selected 
alternative,  the  NPS  will  enter  into 
negotiations  with  Montgomery  County, 
MD,  to  prepare  a  long-term  agreement 
whereby  Montgomery  County  would 
take  over  the  majority  of  management 
and  operations  at  Glen  Echo  Park.  If  the 
NPS  and  Montgomery  County  were 
unable  to  finalize  an  agreement,  the  NPS 
would  seek  another  similar  partner  with 
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which  to  negotiate  an  agreement.  Under 
the  agreement,  it  is  anticipated  that 
Montgomery  County  would  create  a 
non-profit  organization  or  other  such 
entity  to  cany  out  its  responsibilities.  It 
is  also  anticipated  that  such  an 
organization  would  have  a  Board  of 
Directors  (or  other  similar  Board)  that 
would  have  the  responsibilities  of 
managing  and  operating  the  park  on  a 
daily  basis,  and  carrying  out  fundraising 
activities.  [Hereafter,  when  the  term 
"Board"  is  used,  it  is  meant  to  include 
Montgomery  County  (or  other  party  who 
enters  into  agreement  with  the  NPS), 
and  any  such  management  body  or 
structuie,  such  as  a  non-profit 
corporation)  that  is  used  to  carry  out  the 
terms  of  the  agreement.) 

Under  the  selected  alternative,  the 
Board  would  be  responsible  for  ensuring 
all  actions  are  consistent  with  Federal 
policies,  NPS  guidelines,  and  the  terms 
of  the  agreement.  The  Board  and  the 
NPS  would  share  day-to-day  building 
and  grounds  maintenance 
responsibilities,  with  a  limit  on  the  NPS 
share  to  be  specified  in  the  cooperative 
agreement.  The  Board  would  be 
responsible  for  all  life-cycle 
maintenance.  It  would  also  be 
responsible  for  custodial  services  in  the 
common  areas  and  non-lease  space, 
negotiating  and  managing  leases  or 
agreements  with  cooperators,  and 
carrying  out  other  management  tasks. 
Under  this  plan,  all  existing  agreements 
between  the  NPS  and  the  current 
cooperators  would  be  terminated.  The 
Board  would  negotiate  new  long-term 
agreements  with  cooperators  and 
develop  programs  and  activities 
consistent  with  park  goals. 

The  NPS  will  continue  to  provide 
information  and  interpretive  services  for 
the  park,  some  maintenance,  ensure 
public  safety,  administer  any  NPS 
concession  agreements,  provide  overall 
protection  of  the  park's  resources,  and 
ensure  compliance  with  the  terms  of  the 
agreement.  An  operations  and 
maintenance  plan  is  to  be  a  part  of  the 
agreement  to  ensure  operations  and 
maintenance  meet  NPS  standards. 
Existing  permits  between  the  NPS  and 
entities  such  as  Potomac  Electric  and 
Power  Company  (PEPCO),  the  U.S. 
Army  Corps  of  Engineers,  and 
concessionaires  will  remain  vested  in. 
the  NPS,  and  will  be  renewed  as 
needed. 

It  is  anticipated  that  the  new  structure 
for  generating  park  revenue  for 
operational  expenses  will  be  based  on  a 
resident  cooperator's  gross  annual 
revenue,  or  the  gross  annual  receipts  of 
a  non-resident  user  {e.g.,  social  dancers). 
This  structure  is  very  similar  to  the 
existing  method  of  park  collections; 


however,  revisions  are  necessary  to 
increase  revenue  to  the  park  and  to 
make  the  system  of  collections  more 
equitable  for  all  park  users.  Final  details 
of  the  park's  collection  structure  will  be 
determined  by  the  Board  of  Directors 
and  the  new  Executive  Director. 

Under  the  selected  alternative, 
utilization  is  anticipated  to  increase 
slighUy  because  of  the  renovation  of 
existing  park  spaces,  adding  additional 
spaces,  and  increased  marketing  efforts. 
The  Executive  Director  and  staff  will 
work  with  resident  and  non-resident 
cooperators  and  other  park  users  to 
maximize  attendance  at  existing  events 
and  to  add  activities  during  non-peak 
times.  In  addition,  the  Spanish  Ballroom 
will  be  available  for  short-term  rental 
and  will  continue  to  support  the  social 
dances. 

In  the  short  term,  structures  within 
the  park  will  be  stabilized  and 
rehabilitated  according  to  the  provisions 
of  the  ongoing  rehabilitation  plan.  All 
structures  that  are  non-contributing 
structvires  to  the  historic  district  could 
potentially  be  removed  as  deemed 
appropriate  by  the  Board  and  when 
approved  by  (he  NPS.  Any  new 
development  at  the  park  will  be 
permitted  provided  it  is  consistent  with 
the  park's  management  zoning  map  and 
park  mission  goals,  and  as  long  as  the 
total  development  area  does  not  exceed 
40%  of  the  total  park  area.  The  NPS  has 
approval  authority  over  any  new 
development  and  the  responsibility  to 
prepare  appropriate  natural  and  cultiiral 
resource  compliance  documentation  for 
any  new  development. 

Under  the  selected  alternative,  the 
Board  of  Directors  will  be  responsible 
for  fundraising  subject  to  the  provisions 
of  its  agreement  with  the  NPS. 
Montgomery  County  plans  to  provide  a 
$100,000  subsidy  for  the  first  four  years 
of  operation  to  the  Board. 

IV.  Other  Alternatives  Considered 

Foiu-  other  alternatives  were 
considered  in  the  FMP/EIS.  These  can 
be  characterized  as  follows: 

A.  No  Action  Alternative 

The  No  Action  Alternative  proposes 
that  the  NPS  would  manage  and  operate 
Glen  Echo  park  at  current  levels  of 
service.  An  NPS  site  manager  would 
manage  both  Glen  Echo  Park  and  the 
Clara  Barton  National  Historic  Site 
(NHS).  Under  this  alternative,  no 
changes  would  be  made  in  the 
management  of  park  resources,  the 
provision  of  visitor  services,  or  the 
upkeep  of  facilities.  Limited  funding  for 
park  staff  would  constrain  the  time 
available  for  staff  to  organize  and 
promote  park  programs  and  events. 


thereby  limiting  implementation  of  the 
park's  mission  goals. 

Under  the  No  Action  Alternative,  the 
NPS  would  negotiate  three-year 
contracts  with  the  cooperators  (resident 
and  non-resident  artists)  that  would  be 
structured  similarly  to  the  existing 
contracts.  The  structure  for  collecting 
fees  from  resident  cooperators  and  other 
park  users  also  would  be  similar  to  the 
existing  system.  Resident  cooperators 
would  reimburse  the  park  for  the  use  of 
space  and  providing  services  by: 
contributing  a  small  percentage  of  their 
gross  annual  revenues;  paying  a  fee  for 
each  student  enrolled  in  classes, 
workshops,  and  camps;  and  setting 
aside  a  fixed  amount  of  each  ticket  sale. 
Constraints  on  other  revenue  generating 
methods  would  prohibit  increasing  the 
funding  base.  A  fundraising 
organization  would  be  associated  with 
this  alternative  but  would  face  the  same 
challenge  as  the  current  organization  in 
raising  funds. 

NPS  would  remain  responsible  for 
most  maintenance  efforts  under  the  No 
Action  Alternative.  Building 
maintenance  would  be  the 
responsibility  of  the  NPS  except  for  the 
interior  leased  areas  that  would  be  the 
responsibility  of  the  cooperators. 
Grounds  maintenance  and  custodial 
services  for  common  areas  and  non-  ^ 
leased  spaces  would  also  be  the 
responsibility  of  the  NPS.  Custodial 
service  for  leased  spaces  would  be  the 
responsibility  of  the  tenant.  Lifecycle 
maintenance  would  be  the 
responsibility  of  NPS. 

Beyond  the  physical  improvements  to 
park  structures  imdertaken  during  the 
stabilization/rehabilitation  effort,  park 
resources  would  be  maintained  at  a 
minimal  level.  Additional  short-term 
changes  would  be  limited  to  interior 
tenant  fit-outs  in  renovated  spaces  at  the 
cooperator's  own  expense.  The  level  of 
maintenance  the  NPS  could  provide 
would  depend  on  available  funds  that, 
under  this  alternative,  are  not 
anticipated  to  increase.  Available 
funding  from  the  Federal  government 
would  restrict  long-term  projects.  It  is 
anticipated  that,  eventually,  park 
structures  would  require  major  capital 
improvement  that  the  NPS  would  not  be 
able  to  finance.  It  is  possible  some 
facilities  would  be  closed  and 
eventually  removed  and  it  is  unlikely 
that  additional  new  construction  would 
take  place. 

B.  NPS  Management  Alternative 

The  NPS  Management  Alternative 
proposes  that  the  NPS  would  actively 
manage  and  operate  Glen  Echo  Park  at 
a  somewhat  higher  level  of  service  than 
the  existing  condition.  An  NPS  site 
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manager  would  manage  both  Glen  Echo 
Park  and  the  Clara  Barton  NHS.  The 
MPS  would  modify  ciurent  staffing  at 
the  park  by  adding  a  marketing 
specialist,  clerical/bookkeeping 
position,  and  adjusting  maintenance 
staff  assignments.  The  NFS  would 
continue  to  work  with  the  individuals 
and  organizations  offering  classes  and 
activities  at  the  park,  to  produce  class 
schedules  and  maintain  class  rosters, 
and  to  promote  park's  activities. 

Under  the  NFS  Management 
Alternative,  the  resident  cooperators 
would  assume  a  greater  degree  of 
responsibility  for  park  operations  than 
they  currently  possess.  They  would  be 
responsible  for  the  interior  maintenance 
of  leased  spaces.  New  contracts  would 
be  negotiated  and  a  new  system  for 
collecting  fees  from  resident  cooperators 
and  short-term  users  would  be 
implemented.  These  fees  would  vary 
slightly  based  on  the  type  of  activity 
offered,  but  would  include  space  leases, 
short-term  rental  fees,  and  collecting  a 
portion  of  program  fees  or  ticket  sales. 
The  NFS  and  the  individuals  would 
negotiate  new  contracts  that  would 
reinforce  the  new  management  and 
operations  structure  of  the  park. 
Restrictions  placed  on  use  of  these 
funds  by  regulations  or  policy  may  limit 
the  effective  use  of  the  revenue 
generated. 

NFS  would  remain  responsible  for 
most  maintenance  efforts,  under  the 
NFS  Management  Alternative.  Building 
maintenance  would  be  the 
responsibility  of  the  NFS  except  for  the 
interior  leased  areas  that  would  be  the 
responsibility  of  the  cooperators. 
Grounds  maintenance  and  custodial 
services  for  common  areas  and  non- 
leased  spaces  would  also  be  the 
responsibility  of  the  NFS.  Custodial 
service  for  leased  spaces  would  be  the 
responsibility  of  the  tenant.  Lifecycle 
maintenance  would  be  the 
responsibility  of  NFS. 

Under  the  NFS  Management 
Alternative,  little  physical  change  is 
anticipated  beyond  the  stabilization/ 
rehabilitation  effort.  Additional  short- 
term  changes  would  be  limited  to  tenant 
fit-outs  in  renovated  spaces.  Long-term 
projects  primarily  would  be  restricted  to 
replacing  the  maintenance  shed, 
building  a  small  storage  facility, 
redeveloping  the  Crystal  Fool  Fla^,  and 
reconstructing  the  second  floor  of  the 
Caretaker's  Cottage.  A  fundraising 
organization  is  also  proposed  for  this 
alternative.  It  would  face  the  same 
challenges  of  the  current  organization 
under  the  No  Action  Alternative. 


C.  Public  Partnership  Alternative 

This  alternative  is  the  same  as  the 
selected  alternative,  except  in  this 
alternative  the  NFS  would  be 
responsible  for  life-cycle  maintenance 
costs.  Life-cycle  maintenance  is 
unscheduled  and  non-routine 
improvements  to  a  facility  that  extends 
its  use  and  improves  its  condition  over 
the  years  that  it  is  in  use.  Examples  of 
life-cycle  maintenance  are  replacing 
roofs,  electrical  and  mechanical 
systems,  and  plumbing,  etc. 

D.  Non-Profit  Partnership  Alternative 

The  Non-Frofit  Partnership  proposes  a 
non-profit  entity,  such  as  a  private 
individual,  cooperating  association,  or 
other  non-profit  organization  manage 
and  operate  Glen  Echo  Park.  The  NFS 
potentially  could  be  involved  in  some 
aspects  of  park  operations;  however,  the 
Non-Profit  Partner  would  reimbiuse  the 
NFS  for  their  assistance.  The  NFS 
would  have  oversight  over  the  actions  of 
the  Non-Profit  Partner  to  ensure 
compliance  with  Federal  policies  and 
regulations  and  the  agreement.  The  NFS 
mission-based  activities,  such  as 
interpretation  and  law  enforcement, 
would  continue. 

Under  the  Non-Profit  Partnership,  all 
of  the  existing  agreements  between  NFS 
and  the  cooperators  would  be 
terminated.  The  Non-Profit  Partner 
would  negotiate  agreements  with  artists, 
performers,  and  other  resident  and  non- 
resident park  users  for  performances 
and  events  and  be  responsible  for  the 
implementation  of  the  park's  mission 
goals. 

The  structiUB  for  generating  park 
revenue  imder  the  Non-Profit 
Partnership  establishes  a  consistent 
monthly  base  fee  for  all  resident 
cooperators.  and  regular  user  groups, 
such  as  the  social  dancers,  throughout 
the  region.  All  revenue  generated  under 
this  alternative  would  be  consistent 
with  the  rules  and  regulations  governing 
the  type  of  partnership,  i.e.,  cooperating 
association,  cooperative  agreements. 
This  system  creates  an  incentive  for 
park  users  to  achieve  a  particular  level 
of  utilization  (i.e.,  number  of  students 
enrolled,  number  of  classes  offered, 
number  of  attendees]  necessary  to  cover 
costs.  As  a  result,  overall  park 
utilization  is  anticipated  to  increase 
under  this  alternative. 

Under  the  Non-Profit  Partnership,  the 
renovation  of  park  structures,  creation 
of  additional  space,  and  increased 
marketing  efforts  would  also  contribute 
to  increased  utilization.  The  Non-Profit 
Partner  would  likely  work  with  the 
resident  and  non-resident  cooperators 
and  other  park  users  to  maximize 


attendance  at  existing  events  and  to  add 
activities  during  non-peak  times. 

Building  maintenance  and  life  cycle 
costs  would  be  the  responsibility  of 
Non-Profit  Partner  except  for  the 
interior  leased  areas  that  would  be  the 
responsibility  of  the  cooperators. 
Grounds  maintenance  and  custodial 
services  for  the  common  areas  would  be 
the  responsibility  of  Non-Profit  Partner. 
The  Non-Profit  might  be  required  to 
reimburse  Montgomery  County  and  the 
State  of  Maryland  for  their  $12  million 
investment  in  the  rehabilitation  of 
structures.  If  this  were  to  occiu-  the  Non- 
Profit  Partner  would  be  imable  to 
generate  sufficient  revenues  to 
reimburse  the  state  and  local 
governments.  The  Non-Profit  Partner 
would  also  conduct  fundraising  to 
supplement  park  income. 

In  the  short  term,  structures  within 
the  park  would  be  stabilized  and 
rehabilitated  according  to  the  provisions 
of  the  rehabilitation  plan.  Under  this 
alternative,  all  structures  that  are  non- 
contributing  structures  to  the  historic 
district  potentially  could  be  removed  as 
deemed  appropriate  by  the  Non-Profit 
Partner  and  when  approved  by  the  NFS. 
New  development  at  the  park  would  be 
permitted,  provided  it  is  consistent  with 
the  park's  management  zoning  map  and 
park  mission  goals,  and  as  long  as  the 
total  development  area  does  not  exceed 
40%  of  the  total  park  area.  The  NFS 
would  have  approval  authority  for  any 
new  development  and  would  prepare 
appropriate  natural  and  cultural 
resource  compliance  documentation. 

V.  Basis  for  Decision 

After  careful  consideration  of  public 
comments  received  throughout  the 
planning  process,  including  comments 
on  the  Draft  Management  Plan/ 
Environmental  Impact  Statement,  the 
Modified  Public  Partaership  Alternative 
has  been  selected  by  the  National  Park 
Service.  This  alternative  will  best 
preserve  the  valuable  cidtural  and 
environmental  resources  at  Glen  Echo 
Park  while  continuing  the  park's 
mission  as  a  cultural  and  educational 
center  in  the  region. 

The  No-Action  Alternative  eventually 
would  result  in  the  deterioration  or  loss 
of  significant  cultural  and  historic 
resources.  Under  this  alternative,  no 
changes  woidd  be  made  in  the 
management  of  park  resources,  the 
provision  of  visitor  services,  or  the 
upkeep  of  facilities.  Limited  funding  for 
park  staff  would  constrain  the  time 
available  for  staff  to  organize  and 
promote  park  programs  and  events  or 
perform  needed  maintenance. 

All  of  the  alternatives  have  some 
adverse  environmental  impacts,  as 


Federal  Register /Vol.  66,  No.  103 /Tuesday,  May  29,  2001 /Notices 


29167 


identified  in  the  FMF/EIS.  The  No 
Action  alternative  has  the  least  impact 
on  the  natural  environment  and  the 
surrounding  area  due  to  the  smaller 
number  of  visitors  anticipated. 
However,  it  has  by  far  the  greatest 
impact  to  cultural  and  historic 
resources.  The  other  alternatives  have 
slightly  higher  impacts  to  the  natural 
environmental,  but  each  is  considered 
environmentally  acceptable  and  not 
likely  to  cause  substantial  adverse 
impacts.  However,  the  other  alternatives 
do  vary  substantially  in  terms  of  their 
impacts  to  socio-economic  and  cultural 
resources. 

In  the  NFS  Management  Alternative, 
there  is  some  risk  that  cultural  resources 
would  deteriorate  because  all 
management  responsibilities  are  placed 
on  one  public  entity.  Dependent  upon 
Federal  funding,  the  NFS  may  not  be 
able  to  support  necessary  physical 
improvements.  Consequently,  a  negative 
impact  on  cultural  resources  could 
result.  Already,  inadequate 
rehabilitation  funding  has  caused  the 
deterioration  of  resources,  such  as  the 
Arcade  Building.  Although  the  NFS 
Management  Alternative  wovdd  ensure 
that  the  park's  resources  are  protected, 
an  increasing  need  for  rehabilitation 
funding  makes  dependence  on  Federal 
funding  nsky. 

The  Non-Profit  Partnership 
Alternative  also  presents  significant  risk 
'  to  the  protection  of  Glen  Echo  Park. 
Although  the  alternative  would  likely 
lead  to  the  greatest  increase  of  park 
utilization,  there  is  considerable  risk 
that  the  increased  activity  would  lead  to 
adverse  impacts  on  the  park's  natural 
and  cultural  resources  and  on  the 
surrounding  community.  The  Non-Frofit 
Partnership  would  be  the  least  likely  of 
the  alternatives  to  mitigate  impacts, 
such  as  traffic  and  parking  from 
increased  visitation,  or  to  invest  in  long- 
term  lifecycle  maintenance 
improvements.  Additionally,  it  is 
possible  that  the  diversity  of  users 
would  decline  in  this  alternative  as 
programming  decisions  prioritize  those 
events  with  the  greatest  potential  for 
positive  economic  returns  over  those 
that  serve  the  public's  interest.  The 
potential  for  paying  back  the  State  and 
County  governments  for  rehabilitation 
costs  may  also  contribute  to  the  decline 
of  cultural  resources  and  a  diversity  of 

uses. 
The  Public  Partnership  and  the 

Modified  Public  Partnership  offer 
distinct  advantages  over  the  other 
alternatives.  By  engaging  local 
government  in  the  management  of  the 
park,  these  alternatives  should  result  in 
the  greatest  diversity  of  users  and 
programs  while  protecting  the  park's 


resoim:es.  In  addition,  if  a  non-profit 
entity  is  used  it  can  actively  fundraise 
to  supplement  the  park  operations. 
Mitigation  of  transportation  impacts  is 
most  likely  under  these  alternatives 
because  of  the  partnership  between  the 
two  governments.  Additional  funding 
from  Montgomery  Coxmty  for  the  first 
four  years  would  also  assist  in  the  start- 
up of  the  management  and  operations. 

The  only  dimrence  between  the 
Public  Partnership  and  Modified  Public 
Partnership  is  the  responsibility  of 
lifecycle  maintenance  costs.  The 
Modified  Public  Partnership  Alternative 
assumes  the  costs  are  the  Board  of 
Director's  responsibility  while  the 
Public  Partnership  Alternative  assumes 
major  NFS  responsibility.  Since 
resoxmie  protection  is  more  likely  to 
occur  if  the  park  is  not  totally 
dependent  upon  Federal  funding,  the 
Modified  FubUc  Partnership  Alternative 
has  an  advantage  over  the  Public 
Partnership  Alternative.  Financial 
projections  have  also  shown  that  the 
Modified  Public  Partnership  could 
assume  these  costs  over  time  without 
adversely  affecting  its  financial  status.. 

Given  these  facts  and  the  finding  that 
the  Modified  Public  Partnership 
Alternative  is  also  the  "environmentally 
preferable"  alternative  (see  VIE  below), 
the  National  Park  Service  has  therefore 
selected  the  Modified  Public 
Partnership  Alternative  to  implement. 
The  selected  alternative  will  improve 
the  visitor  experience,  maintain  the 
traditional  uses  of  the  park,  improve  the 
diversity  in  its  programs,  and  enhance 
the  preservation  of  cultural  and  historic 
resources  through  an  improved  revenue 
structure,  with  only  minor 
environmental  impacts  and 
inconveniences  to  adjoining 
commimities. 

VI.  Findings  on  Impairment  of  Park 
Resources  and  Values 

The  National  Park  Service  has 
determined  that  the  implementation  of 
the  Modified  Public  Partnership 
Alternative  will  not  constitute 
impairment  to  Glen  Echo  Park's 
resources  and  values.  This  conclusion  is 
based  on  a  thorough  analysis  of  the 
environmental  impacts  described  in  the 
FMF/EIS,  the  public  comments 
received,  and  the  application  of  the 
provisions  in  NFS  Management  Policies 
2001.  While  the  plan  has  some  minor 
negative  impacts,  these  impacts  only 
result  from  actions  to  preserve  and 
restore  other  park  resources  and  values. 
Overall,  the  Final  Management  Flan 
results  in  major  benefits  to  park 
resources  and  values,  opportimities  for 
their  enjoyment,  and  does  not  result  in 
their  impairment. 


In  determining  whether  impairment 
may  ocoir,  park  managers  consider  the 
duration,  severity,  and  magnitude  of  the 
impact;  the  resources  and  values 
affected;  and  direct,  indirect,  and 
cumulative  effects  of  the  action. 
According  to  National  Park  Service 
Policy,  "An  impact  would  be  more 
likely  to  constitute  an  impairment  to  the 
extent  that  it  affects  a  resource  or  value 
whose  conservation  is:  (a)  Necessary  to 
fulfill  specific  purposes  identified  in  the 
establishing  legislation  or  proclamation 
of  the  park;  (b]  Key  to  the  natural  or 
cvdtural  integrity  of  the  park  or  to 
opportunities  for  enjoyment  of  the  park; 
or  (c)  Identified  as  a  goal  in  the  park's 
general  management  plan  or  other 
relevant  National  Park  Service  planning 
documents."  (Director's  Order  55) 

This  policy  does  not  prohibit  impacts 
to  park  resources  and  values.  The 
National  Park  Service  has  the  discretion 
to  allow  impacts  to  park  resources  and 
values  when  necessary  and  appropriate 
to  fulfill  the  purposes  of  a  park,  so  long 
as  the  impacts  do  not  constitute 
impairment.  Moreover,  an  impact  is  less 
likely  to  constitute  impairment  if  it  is  an 
unavoidable  result  of  an  action 
necessary  to  preserve  or  restore  the 
integrity  of  park  resources  or  values. 

The  actions  comprising  the  Modified 
Public  Partnership  Alternative  will 
achieve  the  goals  of  the  Final 
Management  Plan  in  a  comprehensive, 
integrated  manner  that  takes  into 
account  the  interplay  between  resource 
protection  and  visitor  use.  Actions 
implemented  under  the  selected 
alternative  that  will  cause  overall 
negligible  adverse  impacts,  minor 
adverse  impacts,  short-term  impacts, 
and  beneficial  impacts  to  park  resources 
and  values,  as  described  in  the  Final 
MP/EIS  will  not  constitute  impairment 
This  is  because  these  impacts  have 
limited  severity  and/or  duration  and 
will  not  result  in  appreciable 
irreversible  commitments  of  resources. 
Beneficial  impacts  identified  in  the 
Final  MP/EIS  include  effects  related  to 
restoring  and  protecting  park  resources 
and  values.  Thus,  the  National  Park 
Service  has  determined  that  the 
implementation  of  the  Modified  Public 
Partnership  Alternative  will  not  result 
in  any  impairment  of  resources  and 
values  at  Glen  Echo  Park. 

Vn.  Environmentally  Preferable 
Alternative 

The  environmentally  preferable 
alternative  is  defined  as  "  the  alternative 
that  will  promote  the  National 
environmental  policy  as  expressed  in 
the  National  Environmental  Policy  Act's 
Section  101.  Ordinarily,  this  means  the 
alternative  that  causes  the  least  damage 
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to  the  biological  and  physical 
environment;  it  also  means  the 
alternative  which  best  protects, 
preserves,  and  enhances  historic, 
cidtural,  and  natiiral  resources"  ("Forty 
Most  Asked  Questions  Concerning 
Coimcil  on  Environmental  Quality's 
(CEQ)  National  Environmental  Policy 
Act  Regulations,"  1981).  As  indicated 
above,  the  selected  alternative  should 
result  in  the  greatest  diversity  of  users 
and  programs  while  protecting  the 
park's  mission  as  a  public  resource. 
Fiuther  resource  protection  is  most 
likely  to  occur  under  the  selected 
alternative.  Thus,  the  environmentally 
preferred  alternative  has  been 
determined  to  be  the  Modified  Public 
Partnership  Alternative. 

Vm.  Measures  To  Minimize 
Environmental  Harm 

Measures  to  avoid  or  minimize 
environmental  impacts  that  could  result 
from  the  implementation  of  the  selected 
alternative  have  been  identified  and 
incorporated  into  the  selected  action. 
These  mitigation  measures  are 
presented  in  detail  in  the  FMP/EIS. 
Mitigation  measiu^s  are  summarized  by 
category  below.  Note:  Where  "NPS"  is 
used  in  this  section  it  is  intended  to 
mean  either  the  NPS,  the  board,  or 
agents  of  these,  as  appropriate. 

A.  Physical/Biological  Resources: 

•  Surface  Hydrology:  The  NPS  will 
require  an  erosion  and  sedimentation 
control  plan  prior  to  any  new 
construction  activities  at  the  park.  This 
will  minimize  adverse  effects  to  the 
park  and  surrounding  areas.  This  plan 
will  include  measures  to  reduce  or 
eliminate  erosion  of  cleared  areas  and 
the  transport  of  soil  and  sediment  in 
surface  runoff  to  drainage  areas.  This 
plan  will  also  address  measures  to 
control  stormwater  runoff  and  prevent 
the  discharge  of  pollutants  into  the 
storm  sewer  system. 

•  Vegetation  and  Wildlife:  Prior  to  the 
construction  of  any  new  park  structiu^s 
not  addressed  in  the  FMP/EIS 
appropriate  studies  of  potentially 
impacted  vegetation  and  wildlife  will  be 
conducted.  Mitigation  for  any  loss  of 
vegetation  and  wildlife  associated  with 
the  proposed  development  would  need 
to  be  approved  by  the  NPS. 

•  Hazardous  Materials:  The  park  will 
continue  to  implement  the  NPS  lead- 
based  paint  action  plan.  As  a  part  of  this 
plan,  if  future  actions  at  the  park  require 
soil-disturbing  activities,  the  NPS  will 
identify  and  remedy  any  lead  based 
paint  issues  associated  with  such 
activities.  The  NPS  will  also  continue  to 
be  responsible  for  managing  wastes  with 
hazardous  materials  at  Glen  Echo  Park 


and  will  not  be  able  to  transfer  that 
responsibility  to  another  management 
entity. 

•  Noise:  All  special  events  will 
comply  with  the  NPS  regulations 
regarding  auditory  disturbances  or 
Montgomery  County  Guidelines, 
whichever  are  more  stringent. 

B.  Socio-Cultural  Resources 

•  Land  Use:  Construction  of  future 
park  structures  will  occur  only  in  the 
appropriate  development  areas  as 
delineated  in  the  park's  management 
zoning  diagram  (Figure  II).  Once 
Bowdoin  Avenue  is  relocated,  the  NPS 
will  also  allow  public  use  of  the  land 
immediately  west  of  the  relocated 
Bowdoin  Avenue. 

•  Historic  Resources:  The  NPS  will 
continue  to  consult  with  the  Maryland 
State  Historic  Preservation  Office  on  all 
activities  that  have  the  potential  to 
affect  the  historic  district.  Demolition  of 
historic  structures  contributing  to  the 
Glen  Echo  Park  Historic  District  is  not 
anticipated  under  the  selected 
alternative.  Demolition  of  any  non- 
contributing  structiues  within  the 
district  will  need  to  be  approved  by  the 
NPS,  and  will  be  subject  to  the 
requirements  of  the  National  Historic 
Preservation  Act  Section  106  process. 

•  Archaeological  Resources:  In  the 
event  of  new  construction,  the  NPS  will 
undertake  a  survey  to  determine  the 
likelihood  of  archaetdogical  remains  on 
the  project  site. 

•  Visuaf  Resources:  Any  proposal  for 
new  development  will  be  required  to 
demonstrate  that  it  would  not  adversely 
affect  the  existing  visual  environment  of 
Glen  Echo  Park  or  infringe  on  the 
natural  visual  condition  of  the  Potomac 
Palisades. 

C.  Transportation 

•  Signage:  During  events,  the  NPS 
will  improve  temporary  signs  leading 
visitors  to  remote  and  on-site  parking  to 
mitigate  traffic  congestion.  The  signs 
will  have  the  standard  white  lettering 
on  a  brown  backgroimd  to  further 
identify  it  with  the  park.  Messages  will 
indicate  whether  the  on-site  parking 
area  is  full  and  will  include  the 
appropriate  direction  to  the  remote 
parking  area.  Signs  will  be  placed  well 
in  advance  of  the  decision-making  point 
at  locations  such  as:  MacArthur 
Boulevard  southeast  of  the  Sangamore 
Road  intersection;  MacArthur  Boulevard 
northwest  of  the  single  lane  bridge; 
Clara  Barton  Parkway  Access  Road 
south  of  the  MacArthur  Boulevard 
intersection;  Goldsboro  Road  west  of  the 
Massachusetts  Avenue  intersectidn; 
Massachusetts  Avenue  southeast  of  the 
Sangamore  Road  intersection;  and  two 


signs  at  the  intersection  of  MacArthur 
Boulevard  and  Goldsboro  Road.  These 
signs  will  be  equipped  with  a  hinged 
panel  stating  "Lot  Full,"  which  will 
indicate  that  the  on-site  parking  area  has 
reached  capacity,  and  thereby  direct 
motorists  to  a  remote  lot. 

The  NPS  will  also  install  permanent 
park  directional  signs  on  River  Road 
and  Wilson  Lane  to  help  redirect  some 
park  traffic  to  these  routes.  This  should 
help  disperse  the  traffic  demand  on  the 
routes  in  the  immediate  vicinity  of  the 
p£u-k.  Permanent  signs  will  also  be 
provided  to  direct  visitors  from  the 
public  transit  bus  stop(s). 

Transit  and  Transportation  Demand 
Management  (TDM)  strategies:  The  NPS 
will  consult  with  Montgomery  County 
and  the  Washington  Metropolitan 
Transit  Authority  to  improve  Ride-On 
and  Metrobus  programs  to  better  serve 
Glen  Echo  Park.  In  its  advertisements, 
the  NPS  will  publicize  all  available 
transit  options  and  highly  encourage  all 
park  users  to  use  them  every  time  they 
come  to  the  park. 

In  addition  to  working  to  improve 
transit  service  and  awareness,  the  NPS 
will  further  implement  Transportation 
Demand  Management  (TDM)  strategies 
that  encourage  visitors  to  use  other 
alternative  forms  of  transportation,  such 
as  walking,  bicycles,  carpooling,  and 
ridesharing. 

During  prime  events,  parking  areas 
within  the  park  will  be  reserved  for 
visitors  who  carpool  or  arrive  with  four 
or  more  people  per  vehicle.  During 
events,  visitors  who  caimot  use  transit 
or  carpool  will  be  highly  encouraged  to 
use  a  remote  parking  lot  and  ride  a 
shuttle  to  the  park.  In  addition,  the  NPS 
will  work  to  improve  advance  notice  to 
motorists  regarding  the  traffic  and 
parking  conditions  associated  with 
major  events  and  highly  attended 
dances.  This  will  reduce  the  need  for 
motorists  to  search  for  a  parking  space, 
thereby  reducing  traffic. 

When  event  information  is  distributed 
in  advance  of  an  event,  the  above  transit 
and  TDM  information  will  be  included 
in  the  materials. 

•  Parking:  During  special  events,  to 
prevent  parking  and  congestion  on 
residential  streets,  the  NPS  will  place 
temporary  signs  and  barricades  at 
entrances  to  residential  streets  in  the 
vicinity  of  the  park.  This  is  similar  to 
what  is  done  on  the  Town  of  Glen  Echo 
streets  to  help  reduce  parking  impacts 
on  these  streets. 

•  During  special  events  the  NPS  will 
also  enforce  existing  parking  restrictions 
along  MacArthur  Boulevard  to  prohibit 
roadside  parking  and  direct  all  off-site 
parking  to  the  remote  parking  area(s). 
One  such  area  that  the  NPS  is  pursuing 
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for  additional  use  for  this  purpose  is  the 
National  Imagery  and  Mapping  Agency 
parking  area  on  Sangamore  Road.  This 
parking  area  has  historically  been 
utilized  for  the  Folk  Festival,  through 
arrangements  made  by  the  Washington 
Folklore  Society. 

D.  Utilities 

Stormwater:  Future  construction 
projects  not  addressed  in  the  FMP/EIS 
will  require  appropriate  environmental 
compliance  procedures  and 
documentation. 

Water/Sanitary  Sewer:  NPS  will 
consult  with  Montgomery  County 
regarding  any  proposed  modffications  to 
service  lines  in  the  park. 

•  Solid  Waste:  The  NPS  will 
encourage  the  park's  recycling  program, 
work  with  concessionaires  to  reduce 
packaging  and  waste,  and  work  with 
cooperators  to  reduce  solid  waste 
generation. 

K.  Public  and  Interagency  Involvement 

There  has  been  extensive  public  and 
interagency  involvement  throughout  the 
development  of  the  Draft  and  Final  MP/ 
EIS  for  Glen  Echo.  The  initial  five 
alternatives  were  presented  to  the 
public  during  a  scoping  meeting  held  on 
February  3, 1998.  at  Clara  Barton 
Community  Center.  Press  releases  were 
sent  to  all  of  the  local  and  metropolitan 
newspapers  regarding  the  scoping 
meeting,  and  a  Federal  Register  Notice 
was  issued  on  January  15, 1998,  for  the 
February  3  meeting,  in  addition,  two 
newsletters  were  prepared  by  the  park 
in  January  and  March  1998  and  sent  to 
3,000  individuals  and  organizations 
listed  on  the  mailing  list.  The  purpose 
of  the  public  scoping  meeting  was  to 
solicit  comments  on  the  five  proposed 
scenarios  and  to  inform  the  public  about 
the  planning  process  for  the  MP/EIS  for 
Glen  Echo  Park.  Approximately  600 
people  attended  the  February  3rd 
meeting.  In  addition,  the  NPS  received 
more  than  1,000  written  comments 
following  the  meeting.  Due  to  the 
overwhelming  response  to  the  public 
scoping  meeting  and  at  the  request  of  a 
Congressional  Representative,  the  NPS 


decided  that  the  comment  period  would 
be  extended  from  March  3, 1998  (the 
standard  30  day  period)  to  September  1, 
1998.  Extending  the  comment  period 
would  allow  various  groups  and 
individuals  to  carefully  review  the  five 
proposed  management  scenarios  and  to 
present  additional  scenarios  for  future 
consideration. 

The  enormous  response  to  the  public 
scoping  meeting  prompted  Montgomery 
Coiuity  Executive  Douglas  Duncan  to 
convene  a  working  group.  The  working 
group  was  comprised  of  representatives 
from  a  range  of  interests  in  the  park 
including  park  users,  the  artist 
cooperators.  the  State  of  Maryland, 
Montgomery  Coimty,  congressional  staff 
members,  and  the  NPS  (as  an 
information  resource).  The  charge  of 
this  group  was  to  explore  and  then  make 
recommendations  regarding  a  possible 
role  for  the  County  in  the  future 
management  of  Glen  Echo  Park. 

Coimty  Executive  Dimcan  held  public 
meetings  in  March  and  August  1998  at 
Pyle  Middle  School  in  Bethesda, 
Maryland,  to  discuss  a  proposal  that  the 
County  would  submit  to  the  NPS  under 
the  Public  Partnership  for  the  MP. 
Several  hundred  people  attended  each 
meeting.  The  Coimty  government  offices 
publicized  these  meetings  on  the  radio, 
through  the  Internet,  and  in  local 
newspajMrs  and  fliers. 

In  August  1998,  Executive  Dimcan 
presented  the  NPS  with  a  proposed 
management  scenario  that 
recommended  a  partnership  between 
Montgomery  County  and  the  NPS  to 
rehabilitate  and  manage  Glen  Echo  Park. 
The  State  of  Maryland  was  identified  as 
a  partner  to  provide  financial  assistance 
for  the  rehabilitation  efforts.  These 
proposals  called  for  the  creation  of  a 
non-profit  entity  that  would  be  charged 
with  managing  the  day-to-day 
operations  of  the  park  as  well  as 
undertaking  fundraising  efforts  to 
financially  support  park  needs.  A 
second  public  meeting  was  called  by 
Montgomery  County  and  held  on 
August  3. 1998  with  over  100  people  in 
attendance.  At  this  meeting,  the 


"Ehmcan  Proposal"  was  presented  to  the 
public  for  review  and  comment. 

To  foster  additional  public 
participation,  the  Draft  MP/EIS  was 
available  for  60  days  to  the  public  and 
reviewing  agencies.  Notice  of  its 
availability  was  published  August  15. 
2000,  and  in  the  Federal  Register,  in 
local  and  regional  newspapers,  and  on 
the  World  Wide  Web.  In  addition, 
approximately  4.000  individuals  and 
organizations  were  notified  by  mail.  On 
September  7,  2000.  the  NPS  also  held  a 
final  public  meeting  on  the  Draft  MP/ 
EIS.  Written  comments  on  the  Draft  MP/ 
EIS  were  received  from  a  variety  of 
public  agencies,  organizations,  and 
individuals  during  the  60-day  public 
review  period  that  began  August  15, 
2000,  and  ended  October  13.  2000.  Oral 
comments  on  the  Draft  MP/EIS  were 
received  and  transcribed  during  a  public 
meeting  held  September  7,  2000,  at  the 
Glen  Echo  Park  Spanish  Ballroom.  All 
comments  received  or  postmarked 
within  the  review  period  were  reviewed 
and  all  relevant  comments  were 
addressed  in  the  Final  MP/EIS. 

The  Final  MP/EIS  was  published  on 
March  9,  2001.  It  was  distributed  to 
applicable  review  agencies, 
organizations  and  interested  citizens.  In 
addition,  it  was  available  at  local 
libraries  and  on  the  Internet  at 
http:www.nps.gov/glec. 

X.  Conclusion 

The  Modified  Public  Partnership 
Alternative  provides  the  most 
comprehensive  and  effective  method 
among  the  alternatives  considered  for 
meeting  the  National  Park  Service's 
purposes,  goals,  and  criteria  for 
managing  Glen  Echo  Park  and  for 
meeting  national  environmental  policy 
goals.  The  selection  of  the  Modffied 
Public  Partnership  Alternative,  as 
reflected  in  the  analysis  contained  in 
the  environmental  impact  statement, 
would  not  result  in  the  impairment  of 
park  resources  and  would  allow  the 
National  Park  Service  to  conserve  park 
resources  and  provide  for  their 
enjoyment  by  visitors. 
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Located  at  Glen  Echo  Park: 
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-  Maintenance  within  Their  Facilities 

Figure  I 

Glen  Echo  Park  Management  Structure 
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Dated:  .April  25.  2001. 
Terry  R.  Carlstrom. 
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Dated:  April  25.  2001. 
Terry  R.  Carlstrom, 

Regional  Director,  National  Capital  Region. 
(FR  Doc.  01-13429  Filed  5-25-01;  8:45  am) 

BILLING  CODE  4310-70-C 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-4581 

Certain  Digital  Display  Receivers  and 
Digital  Display  Controllers  and 
Products  Containing  Same;  Notice  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

piusuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
tx)mplaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  24,  2001,  mider  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Silicon  Image, 
Inc.  of  Sunnyvale,  California.  A 
supplement  to  the  complaint  was  filed 
on  May  15,  2001.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  digital 
display  receivers  and  digital  display 
controllers  and  products  containing 
same  by  reason  of  infringement  of 
claims  1-12, 14,  and  20  of  U.S.  Letters 
Patent  5,905,769.  The  complaint  further 
alleges  that  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  diuing  official 
business  hoius  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  112,  Washington,  DC 
20436,  telephone  202-205-2000. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockfts.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Spence  Chubb,  Esq.,  Office  of  Unfair 


Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2575. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2000). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  May  21,  2001.  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  digital  display 
receivers  or  digital  display  controllers  or 
products  containing  same  by  reason  of 
infringement  of  claims  1-12, 14,  or  20 
of  U.S.  Letters  Patent  5,905,769  and 
whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
juvestigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Silicon 
Image,  Inc..  1060  East  Arques  Avenue, 
Sunnyvale,  CA  94086. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Genesis  Microchip  Inc..  165  Commerce 

Valley  Dr.,  W.,  Thomhill.  Ontario, 
Canada  L3T  7V8 
Genesis  Microchip  Corp..  2150  Gold 
Street.  Alviso.  California  95002 

(c)  T.  Spence  Chubb,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW..  Room  401,  Washington.  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  §  210.13.  Pursuant  to 
19  CFR  §§  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 


notice  of  investigation.  Extensions  of  ^ 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

Issued:  May  22,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-13371  Filed  5-25-01;  8:45  am] 

BNJJNOCOOt  7020-02-U 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMUgation  No.  731-TA-891  (Hnal)] 

Foundry  Coke  From  China 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Corrected  schedule  for  the 
subject  investigation. 

EFFECTIVE  DATE:  May  21,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  D.J. 

Na  (202-708-4727),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATKW:  On  March 
8,  2001,  the  Commission  established  a 
schedule  for  the  conduct  of  the  final 
phase  of  the  subject  investigation  (66  FR 
23727,  May  9,  20001).  Two  dates  in  that 
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notice  were  incorrect;  the  correct  dates 
are  as  follows: 

The  prehearing  staff  report  will  be 
placed  in  the  nonpublic  record  on  July 
13,  2001  and  any  p>erson  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  August  2,  2001. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  cited  above  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  May  21,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  01-13369  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  7020-02-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  701-TA-415  and  731- 
TA-933-934  (Preliminary)] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  India  and 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  countervailing 
duty  investigation  and  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  conunencement  of  preliminary 
phase  countervailing  duty  investigation 
No.  701-TA-415  (Preliminary)  and 
antidumping  investigations  No.  731- 
TA-933-934  (Preliminary)  under 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671b(a)  and  19 
U.S.C.  1673b(a))  (the  Act)  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  India  and  Taiwan  of 
polyethylene  terephthalate  film,  sheet 
and  strip  that  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
and  that  are  alleged  to  be  subsidized  by 
the  Government  of  India.  Unless  the 


Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
702(c)(1)(B)  or  732(c)(1)(B)  of  the  Act 
(19  U.S.C.  1671a(c)(l)(B)  and 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
these  investigations  in  45  days,  or  in 
this  case  by  July  2,  2001.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  July  10,  2001. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  May  17,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Newkirk  (202-205-3190).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eoI/pubIic. 

SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  May  17,  2001,  by 
DuPont  Teijin  Films,  Wilmington.  DE. 
Mitsubishi  Polyester  Film  of  America, 
Greer,  SC.  and  Toray  Plastics  (America), 
Inc.,  North  Kingston,  RI. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in 
these  investigations  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  sections  201.11  and  207.10 
of  the  Commission's  rules,  not  later  than 
seven  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Industrial  users  and  (if  the  merchandise 
under  investigation  is  sold  at  the  retail 
level)  representative  consumer 
organizations  have  the  right  to  appear  as 
parties  in  these  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 


upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pxu-suant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  these  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  June  7, 
2001,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Valerie  Newkirk  (202-205- 
3190)  not  later  than  June  4,  2001,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  and  countervailing  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  12,  2001,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 


Federal  Register / Vol.  66,  No.  103 /Tuesday,  May  29,  2001 /Notices 


29175 


filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  May  22,  2001. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-13370  Filed  5-25-01;  8:45  am] 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-432] 

Certain  Semiconductor  Chips  With 
Minimized  Chip  Paclcage  Size  and 
Products  Containing  Same;  Notice  of  a 
Commission  Determlrtatlon  Not  To 
Review  an  Initial  Determination 
Extending  ttie  Target  Date  for 
Completion  of  ttte  Investigation 

agency:  U.S.  International  Trade 

Conunission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ID")  of 
the  presiding  administrative  law  judge 
("ALJ")  extending  the  target  date  for 
completion  of  the  above-captioned 
investigation  to  January  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Diehl,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-3095.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  dociunents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street.  SW.. 
Washington,  DC  20436,  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  of  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION:  On  April 
27,  2000,  the  Commission  instituted  this 
investigation  based  on  a  complaint  by 


Tessera,  Inc.  ("Tessera"),  alleging  a 
violation  of  section  337  of  the  Tariff  Act 
of  1930  in  the  importation  and  sale  of 
certain  semiconductor  chips  with 
minimized  package  size,  and  products 
containing  same,  by  reason  of 
infringement  of  at  least  claims  6  and  22 
of  U.S.  Letters  Patent  5,679,977  and 
claims  1,  3,  and  11  of  U.S.  Letters  Patent 
5,852,326,  both  owned  by  Tessera.  65 
FR  25758  (May  3.  2000).  Named  as 
respondents  were  Texas  Instruments 
Incorporated  ("TI"),  Sharp  Corporation, 
and  Sharp  Electronics  Corporation.  On 
March  2,  2001,  the  Commission 
determined  not  to  review  an  ID  by  the 
ALJ  in  which  he  granted  Tessera's 
motion  to  withdraw  all  allegations  as  to 
TI,  and  to  terminate  the  investigation  as 
to  TI.  On  June  2,  2000,  the  ALJ  issued 
Order  No.  4,  setting  the  target  date  for 
completion  of  the  investigation  as  May 
14,  2001.  On  August  23,  2000,  the  ALJ 
issued  Order  No.  6,  modifying  the  target 
date  to  August  14,  2001. 

This  action  is  taken  uinder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended,  19  U.S.C.  1337, 
and  Commission  rule  210.42, 19  CFR 
210.42. 

By  order  of  the  Conunission. 

Issued:  May  22,  2001. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  01-13372  Filed  5-25-01;  8:45  am) 

MLLMO  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  2139-01] 

Immigration  and  Naturalization  Service 
Airport  and  Seaport  Inspection  User 
Fee  Advisory  Committee  Meeting 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  meeting:  Immigration  and 
Naturalization  Service  Airport  and 
Seaport  Inspections  User  Fee  Federal 
Advisory  Conunittee. 

Date  and  time:  Wednesday,  August  8, 
2001,  at  1  p.m. 

Place:  Immigration  and  Naturalization 
Service  Headquarters,  425  I  Street  NW., 
Washington,  DC  20536,  Shaughnessy 
Conference  Room,  Sixth  Floor. 

Status:  Open.  Twenty-second  meeting 
of  this  Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act,  as 


amended,  8  U.S.C.  1356(k)  and  the 
Federal  Advisory  Conunittee  Act  5 
U.S.C.  app.  2.  The  responsibility  of  this 
standing  Advisory  Committee  is  to 
advise  the  Acting  Conunissioner  of  the 
Immigration  and  Natiualizalion  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  immigration 
inspection  services.  This  advice  should 
include,  but  need  not  be  limited  to,  the 
time  period  during  which  such  services 
should  be  performed,  the  proper 
niunber  and  deployment  of  inspection 
officers,  the  level  of  fees,  and  the 
appropriateness  of  any  proposed  fee. 
Tliese  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(d)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356(d).  The 
Advisory  Conunittee  focuses  its 
attention  on  those  areas  of  most  concCTn 
and  benefit  to  travel  industry,  the 
traveling  public,  and  the  Federal 
Government. 
Agenda: 

1.  Introduction  of  the  Committee 
members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  futiu^  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Scheduling  of  next  meeting. 
Public  participating:  The  meeting  is 

open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
at  least  5  days  prior  to  the  meeting. 
Members  of  the  public  many  submit 
written  statements  at  any  time  before  or 
after  the  meeting  to  contact  person  for 
consideration  by  this  Advisory 
Committee.  Only  written  statements 
received  by  the  contact  person  at  least 
5  days  prior  to  the  meeting  will  be 
considered  for  discussion  at  the 
meeting. 

Contact  person:  Charles  D. 
Montgomery,  Office  of  the  Assistant 
Commissioner,  Inspections.  Immigration 
and  Naturalization  Service,  Room  4064, 
425  I  Street  NW.,  Washington.  DC 
20536;  telephone  (202)  616-7498;  fax: 
(202)  514-8345;  e-mail: 
charles.d.montgomery®usdoj.gov. 

Dated:  May  15.  2001. 
Kevin  D.  Rooney, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  01-13377  Filed  5-25-01;  8:45  am] 

BILUNO  CODE  4410-UMI 
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DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Extension/Change  in  Solicitation  for  a 
Cooperative  Agreement— "Executive 
Leadership  Training  for  Women" 

agency:  National  Institute  of 
Corrections,  Justice. 

ACTION:  Extension/change  in  solicitation 
for  a  cooperative  agreement. 

SUMMARY:  The  Department  of  Justice, 
National  Institute  of  Corrections  (NIC) 
annoimces  an  extension  of  the  closing 
date  and  change  in  requirements  and 
funding  to  the  notice  of  a  solicitation  for 
a  cooperative  agreement  in  Fiscal  Year 
2001  for  "Executive  Leadership 
Training  for  Women"  which  was 
printed  in  the  May  1,  2001  edition 
(Volume  66,  Number  84). 

Change  in  Requirement  and  Funding: 
The  closing  date  is  extended  to  Jime  22, 
2001.  The  change  in  the  closing  date 
eliminates  the  requirement  of 
attendance  at  the  June  20-24,  2001  class 
at  the  Searles  Castle  and  is  substituted 
with  the  requirement  to  attend  a 
minimum  of  two  days  of  a  class  at  the 
Searles  Castle  during  the  week  of  July 
3(>-August  3,  2001.  An  additional 
funding  amount  of  $50,000  is  added  to 
the  agreement  to  assure  adequate 
resoiures  to  implement  an  evaluation 
component  of  the  program.  Note  that  the 
applicant  is  not  required  to  fully 
develop  the  model  within  the 
application  but  must  demonstrate  a 
willingness  to  work  in  collaboration 
with  the  recipient  of  the  current 
cooperative  agreement  "Assessment  and 
Impact  of  Executive  Leadership 
Training  for  Women."  Some  possible 
evaluation  models  however  may  be 
suggested  or  discussed.  It  is  anticipated 
that  additional  multi-year  funding  will 
be  available  to  enhance  the  evaluation 
component.  Applicants  may  request  a 
copy  of  the  current  program's 
participant  manual  by  contacting  Andie 
Moss  through  email  or  phone  as  listed 
below. 

Deadline  for  the  Receipt  of 
Applications:  Applications  must  be 
received  by  4:00  pm  Eastern  Daylight 
Savings  Time  on  Friday,  June  22,  2001. 
They  should  be  addressed  to:  Director, 


National  Institute  of  Corrections,  320 
First  Street,  NW.,  Washington,  DC 
20534.  Hand  delivered  applications 
should  be  brought  to  500  First  Street, 
NW.,  7th  Floor,  Washington,  DC  20534. 
The  front  desk  will  call  Bobbi  Tinsley 
at  (202)  307-3106,  extension  0  for 
pickup. 

Addresses  and  Further  Information:  A 
copy  of  this  announcement,  application 
and  forms  may  be  obtained  through  the 
NIC  web  site:  http://www.nicic.org 
(Click  on  "Cooperative  Agreements").  If 
a  written  copy  is  needed  contact  Judy 
Evens,  Cooperative  Agreement  Control 
Office  1-800-995-6423  x  44222  or  (202) 
307-3106  ext.  44222,  or  e-mail  her  at 
jevens@bop.gov)  All  technical 
assistance/or  progranunatic  questions 
concerning  the  annoimcement  should 
be  directed  to  Andie  Moss,  National 
Institute  of  Corrections,  320  First  Street, 
NW.,  Room  5007,  Washington,  DC 
20534  or  by  calling  800-995-6423,  ext. 
30485  or  202-307-3106,  ext.  30485,  or 
e-mail:  amoss@bop.gov.  Applicants  may 
request  a  participant's  manual  of  the 
ciurent  program  through  Andie  Moss. 

Number  of  Awards:  One  (1). 

NIC  Application  Number:  01P04.  This 
number  should  appear  as  a  reference 
line  in  yoiu  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 

Catalog  of  Federal  Domestic 
Assistance  Number:  16.603. 

Dated:  May  22,  2001. 

Larry  Solomon, 

Deputy  Director,  National  Institute  of 
Corrections. 

(FR  Doc.  01-13347  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  4410-3e-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeepiog/Reporting 
Requirements  Under  Emergency 
Review  by  tt>e  Office  of  Management 
and  Budget  (OMB) 

May  21.  2001. 

The  Department  of  Labor  (DDL)  has 
submitted  the  following  emergency 
processing  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 


Reporting  and  recordkeeping  requirements 


Plan  Narrative 

Data  Record  

Report  fronri  Data  Record 

Fomi  ETA  9093,  Budget  Information  Summary 
Form  ETA  9094,  Program  Planning  Summary  . 
Form  ETA  9095,  Program  Status  Summary 


Number  of 
respondents 


53 
53 
53 
53 
53 
53 


Number  of  an- 
nual re- 
sponses 


53 
42,250 

212 
53 
53 

212 


review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
A  copy  of  this  ICR,  with  applicable 
supporting  docmnentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dociunentation  contact 
Darrin  King  at  (202)  693-4129  or  E-Mail 
King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  by  May  30,  2001. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technt^ogy, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Emergency. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Reporting  and  Performance 
Standards  System  for  Migrant  and 
Seasonal  Farmworker  Programs  Under 
Title  I,  Section  167  of  the  Workforce 
Investment  Act  (WIA). 

OMB  Number:  1205-ONEW. 

Affected  Public:  State,  Local,  or  THbal 
Government;  Not-for-profit  institutions. 

Total  Aimualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 


FrequerKy 


Annually  

On  occasion 
Quarterly  .... 

Annually  

Annual  .'.. 

Quarterly  .... 


Estimated  tinrte 

per  response 

(hours) 


20 

2 

1 

15 

16 

7 


Burden  hours 


1,060 

84,500 

212 

795 

848 

1,484 
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Reporting  and  recordkeeping  requirenients 


Totals 


Number  of 
respondents 


Number  of  an- 
nual re- 
sponses 


42,833 


Frequency 


Estimated  time  i 

per  response 

(hours) 


Burden  hours 


88.899 


Description:  This  is  a  proposed 
soUection  of  participant  information 
relating  to  the  operation  of  employment 
and  training  programs  for  Migrant  and 
Seasonal  Farmworkers  under  title  I, 
section  167  of  the  Workforce  Investment 
Act  (WIA).  It  also  contains  the  basis  of 
the  new  performance  standards  system 
for  WIA  section  167  grantees. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-13383  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  4S1fr-30-M  ~ 


DEPARTMErfT  OF  U^BOR 

Occupational  Safety  and  Healtti 
Administration 

I  [Docket  No.  ICR-1 21 8-0239  (2001)] 

Voluntary  Protection  Program 
Application  information;  Extension  of 
the  Office  of  Management  of  Budget's 
(OMB)  Approval  of  information- 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTKM:  Notice  of  an  opportunity  public 
comment. 

SUMIMARY:  OSHA  solicits  public 
comment  concerning  its  request  for  an 
extension  of  the  information-collection 
requirements  of  the  Volimtary 
Protection  Program. 
REQUEST  FOR  COMMENT:  The  Agency  has 
a  particular  interest  in  comments  on  the 
following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information-collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 
DATES:  Submit  written  conunents  on  or 
before  July  30,  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 


1218-0239  (2001),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Oliver,  Division  of  Volimtary 
Programs,  Office  of  Cooperative 
Programs,  Directorate  of  Federal-State 
Operations,  OSHA,  Room  N-3700,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone:  (202)  693-2213.  A 
copy  of  the  Agency's  Information- 
Collection  Request  (ICR)  supporting  the 
need  for  the  information-collection 
requirements  for  the  Voluntary 
Protection  Program  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  you  may  request  a  mailed 
copy  by  telephoning  Rogelio  Carrasco  at 
(202)  693-2213.  For  electronic  copies  of 
this  ICR,  contact  OSHA  on  the  Internet 
at  /ittp.y/wwH'.osiia.gov  and  select 
"Information  Collection  Requests." 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effect  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information-collections  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA  95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  information  burden 
is  correct.  The  Occupational  Safety  and 
Health  Act  of  1970  (the  "Act") 
authorizes  the  establishment  and 
supervision  of  programs  for  the 
education  and  training  of  employers  and 
employees  in  the  recognition, 
avoidance,  and  prevention  of  unsafe  and 
unhealthful  working  conditions  in 
employment  covered  by  the  Act. 

The  Voluntary  Protection  Program 
(VPP)  (47  FR  29025),  adopted  by  OSHA 
established  the  efficacy  of  cooperative 
action  among  government,  industry,  and 
labor  to  address  worker  safety  and 
health  issues  and  to  expand  worker 
protection.  To  quality,  employers  must 


meet  OSHA's  rigorous  safety  and  health 
management  criteria,  which  focus  on 
comprehensive  management  systems 
and  active  employee  involvement  to 
prevent  or  control  worksite  safety  and 
health  hazards.  Employers  who  qualify 
generally  view  OSHA  standards  as  a 
minimum  level  of  safety  and  health 
performance,  and  set  their  own  more 
stringent  standards,  wherever  necessary, 
to  improve  employee  protection. 

Prospective  VPP  worksites  must 
submit  an  application  that  includes: 

•  General  site  information  (i.e.,  site, 
corporate,  and  collective  bargaining 
contact  information  ). 

•  Injury  and  illness  rate  performance 
information  (i.e.,  number  of  employees 
and/or  applicable  contractors  on  site, 
type  of  work  performed  and  products 
produced.  Standard  Industrial  Code, 
and  Recordable  Injiuy  and  Illness  Case 
Incidence  Rate  information). 

•  Safety  and  health  program 
information  (i.e.,  a  copy  of  the  site's 
safety  and  health  program  and/ or  a 
description  of  the  program;  and  a 
description  of  how  the  program 
successfully  addresses  management 
leadership  and  employee  involvement, 
worksite  analysis,  hazard  prevention 
and  control,  and  safety  and  health 
training). 

OSHA  uses  this  information  to 
determine  whether  a  worksite  is  ready 
for  a  VPP  onsite  evaluation  and  as  a 
verification  tool  during  VPP  onsite 
evaluations.  Without  this  information, 
OSHA  would  be  unable  to  determine 
which  sites  are  ready  for  VPP  status. 

Each  current  VPP  worksite  is  also 
required  to  submit  an  annual 
evaluation,  in  narrative  format,  that 
addresses  how  that  site  is  continuing  its 
adherence  to  programmatic 
requirements.  OSHA  needs  this 
information  to  ensure  that  the  worksite 
remains  qualified  to  participate  in  the 
VPP  in  the  three  to  five  years  between 
onsite  evaluations.  Without  this 
information,  OSHA  would  be  unable  to 
determine  whether  sites  are  maintaining 
excellent  safety  and  health  management 
systems  during  this  interim  period. 

VPP  worksite  employees  may  apply  to 
participate  in  the  VPP  Volunteers 
Program.  The  VPP  Volunteers  Program 
was  established  as  a  means  to  leverage 
OSHA's  limited  resources.  Through  this 
program,  safety  and  health  professionals 
employed  at  VPP  sites  are  trained  to 
participate  as  team  members  during  VPP 
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onsite  evaluations.  In  that  capacity,  VPP 
Volunteers  may  review  company 
dociiments,  assist  with  worksite 
walkthroughs,  interview  employees,  and 
assist  in  preparing  VPP  onsite 
evaluation  reports.  Potential  VPP 
Volimteers  must  submit  a  VPP 
Volunteers  Application  that  includes: 

•  General  contact  information  (i.e. 
applicant's  name,  professional 
credentials,  site/corporate  contact 
information,  etc.). 

•  A  resume  or  the  Optional 
Application  for  Federal  Employment 
{OF-612)  form. 

•  Confidential  Financial  Disclosiire 
Report  (OGE  Form  450). 

•  Waiver  of  Claims  Against  the 
Government. 

•  Department  of  Labor  Request  for 
Name  Check  PL-68). 

OSHA  uses  the  contact  information  to 
arrange  for  VPP  Volimteer  participation 
at  VPP  onsite  evaluations,  send 
congratulatory  letters,  and  inform  them 
of  their  status  in  the  program.  The 
resume  or  OF-612  and  the  DL-68  are 
used  to  determine  whether  an  applicant 
is  qualified  to  participate  in  the  VPP 
Volunteers  Program.  The  OGE  Form  450 
is  used  to  ensxu«  that  VPP  Volimteers' 
do  not  participate  in  evaluations  at  sites 
where  there  may  be  a  conflict  of 
interest.  The  Waiver  of  Claims  Against 
the  Government  protects  OSHA  against 
liability. 

n.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  coUection-of- 
information  (paperwork)  requirements 
necessitated  by  the  Voluntary  Protection 
Program.  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
summary  ya  its  request  to  OMB  to 
extend  the  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of 
oirrently  approved  information- 
collection  requirements. 

Title:  Voluntary  Protection  Program 
Application  Information. 

OMB  Number:  121&-0239 

Affected  Public:  Business  or  other  for 
profits;  and  individuals  or  households. 

Number  of  Respondents:  171 
applications  from  potential  VPP 
worksites  +  711  annual  evaluations  from 
current  VPP  worksites  (3-year  average)  + 
75  applications  from  potential  VPP 
•  Volunteers  per  year  (3-year  average)  = 
957  total  respondents. 

Frequency:  VPP  applications  are 
submitted  once,  VPP  annual  evaluations 
are  submitted  once  per  year,  and  VPP 
Volunteer  Applications  are  submitted 
once  every  three  years. 


Average  Time  Per  Response:  200 
hours  for  worksites  submitting  VPP 
applications:  20  hours  for  worksites 
submitting  a  VPP  annual  evaluation, 
and  1  hour  and  20  minutes  for 
individuals  submitting  VPP  Volunteer 
Applications. 

Estimated  Total  Burden  Hours:  34,200 
annual  hours  for  worksites  submitting 
VPP  applications  (3-year  average)  + 
14,220  aimual  hours  for  worksites 
submitting  a  VPP  annual  evaluation  (3- 
year  average)  +  102  annual  hours  for 
individuals  submitting  VPP  Volunteer 
Applications  (3-year  average)  =  48,522 
total  burden  hoius  per  year  (3-year 
average). 

Estimated  Cost  (Operation  and 
Maintenance):  $0. 

m.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506) 
and  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017). 

Signed  at  Washington,  DC,  on  May  22, 
2001. 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  01-13382  Filed  5-25-01;  8:45  am] 
nUJNG  CODE  4810-2»-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-1-89] 

Intertek  Testing  Services,  NA,  Inc., 
Renewal  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACmON:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
applications  of  Intertek  Testing 
Services,  NA,  Inc.  (ITSNA),  for  renewal 
of  its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  under  29 
CFR  1910.7. 

EFFECTIVE  DATE:  This  renewal  becomes 
effective  on  May  29,  2001,  and  will  be 
valid  until  May  29,  2006,  unless 
terminated  or  modified  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 


NW.,  Room  N3653,  Washington,  DC 
20210,  or  phone  (202) 693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  the  renewal  of  recognition  of 
Intertek  Testing  Services,  NA,  Inc. 
(ITSNA),  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL).  ITSNA's 
renewal  covers  its  existing  scope  of 
recognition,  which  may  be  foimd  in 
OSHA's  informational  web  page  for  the 
NRTL  (http://www.osha-sIc.gov/dts/ 
otpca/nrtl/its.html).  We  maintain  such  a 
web  page  for  each  NRTL. 

OSHA  recognition  of  an  NRTL 
signifies  that  the  organization  has  met 
the  legal  requirements  in  §  1910.7  of 
Title  29,  Code  of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  organization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  OSHA  can  accept  products 
"properly  certified"  by  the  NRTL. 

The  Agency  processes  applications  by 
an  NRTL  for  initial  recogiution  or  for 
expansions  or  renewal  of  this 
recognition  following  requirements  in 
Appendix  A  to  29  CFR  1910.7.  This 
appendix  requires  that  the  Agency 
publish  two  notices  in  the  Federid 
Register  in  processing  an  application.  In 
the  first  notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on  an 
application.  These  notices  set  forth  the 
NRTL's  scope  of  recognition  or 
modifications  of  this  scope. 

The  renewal  covered  by  this  current 
notice  applies  only  to  the 
administrative,  testing,  and  certification 
facilities  that  are  part  of  the  ITSNA 
organization  and  operations  as  an 
NRTL.  No  part  of  the  recognition 
applies  to  any  other  part  of  ITSNA,  or 
to  any  other  legal  entity,  subsidiary, 
facility,  operation,  unit,  division,  or 
department  of  Intertek  Testing  Services 
Ltd.  (rrSLtd),  which  encompasses 
ITSNA.  The  term  "ITSNA"  also 
represents  the  NRTL's  predecessors, 
"ETL"  and/or  "LichcapeNA,"  as 
appropriate. 

When  first  recognized  as  an  NRTL, 
the  organization's  name  was  ETL 
Testing  Laboratories,  Inc.  (ETL). 
According  to  the  preliminary  Federal 
Register  notice  for  the  recognition  (54 
FR  841 1 ,  2/28/89).  ETL  was  part  of 
Inchcape  Inspection  and  Testing 
Services,  U.S.A.,  Inc.  (IITS),  based  in 
New  York.  IITS  was  in  turn  owned  by 
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Inchcape  pic.  based  in  the  United 
Kingdom.  As  explained  in  the 
preliminary  notice  (referenced  below), 
ITSNA  is  currently  owned  by  Intertek 
Testing  Services  Ltd.  (ITSLtd),  which  is 
also  based  in  the  United  Kingdom. 

In  the  Federal  Register  notice  of  the 
preliminary  finding,  we  provided  an 
abstract  of  name  and  other  changes 
pertaining  to  the  ITSNA  recognition. 
However,  for  brevity,  we  do  not  repeat 
it  in  this  ciurent  notice.  You  should 
refer  to  this  preliminary  notice 
(referenced  above)  if  you  are  interested 
in  reviewing  this  information. 

OSHA  published  the  required  notice 
of  its  preliminary  findings  on  the 
renewal  in  the  Federal  Register  (see  63 
FR  69676,  12/17/98).  However,  this 
notice  also  covered  applications 
submitted  by  ITSNA  for  expansion  of  its 
recognition,  which  we  have  granted 
separately,  as  further  explained  below. 
The  December  1998  notice  included  a 
preliminary  finding  that  ITSNA  could 
meet  the  requirements  in  29  CFR  1910.7 
for  renewal  and  expansion  of  its 
recognition,  subject  to  certain 
conditions,  and  invited  public  comment 
on  the  applications  by  February  16, 
1999.  OSHA  received  no  comments 
concerning  this  notice. 

Regarding  the  renewal,  ITSNA,  as 
ETL,  received  its  recognition  as  an 
NRTL  on  September  13, 1989  (see  54  FR 
37845),  for  a  period  of  five  years  ending 
September  13, 1994.  Appendix  A  to  29 
CFR  1910.7  stipulates  that  the  period  of 
recognition  of  an  NRTL  is  five  years  and 
that  an  NRTL  may  renew  its  recognition 
by  applying  not  less  than  nine  months, 
nor  more  than  one  year,  before  the 
expiration  date  of  its  current 
recognition.  ETL  requested  renewal  of 
its  recognition  on  September  29, 1993 
(see  Exhibit  30A),  within  the  time 
allotted,  and  ITSNA  has  retained  its 
recognition  pending  OSHA's  final 
decision  in  this  renewal  process. 

OSHA  had  temporarily  withheld  its 
consideration  of  the  renewal  and  the 
expansion  requests  pending  resolution 
by  the  NRTL  of  discrepancies  noted  at 
its  facilities  during  OSHA  audits.  Staff 
of  the  OSHA  NRTL  Program  accepted 
resolution  of  the  discrepancies  in 
December  1996,  permitting  OSHA  to 
resimie  processing  all  the  requests  it  had 
received  from  ITSNA. 

After  publication  of  the  December 
1998  preliminary  notice,  the  Agency 
delayed  publication  of  the  final  notice 
for  the  renewal  and  expansion  pending 
resolution  of  certain  requests  made  by 
ITSNA.  In  April  2000,  ITSNA  submitted 
information  pertinent  to  its  requests  that 
permitted  OSHA  to  proceed  with  a  final 
notice  for  the  expansion  applications 
(65  FR  71122, 11/29/00).  However,  the 


information  required  further  review  to 
render  a  decision  on  the  renewal.  The 
Agency  has  now  completed  this  review 
and  has  determined  that  it  can  grant  the 
renewal. 

For  purposes  of  processing  the 
renewal  and  expansion  requests,  OSHA 
performed  a  number  of  on-site  reviews 
(evaluation)  of  ITSNA  facilities.  ITSNA 
has  addressed  any  discrepancies  noted 
by  the  assessors  following  the  review, 
and  the  assessors  recommended  renewal 
of  ITSNA's  recognition  (see  Exhibits 
31A-31E). 

The  following  is  a  chronology  of  the 
other  Federal  Register  notices 
published  by  OSHA  concerning 
ITSNA's  recognition,  all  of  which 
involved  an  expansion  of  recognition:  A 
request  annoimced  on  October  26, 1990 
(55  FR  43229)  and  granted  on  December 
18, 1990  (55  FR  51971;  see  correction, 
56  FR  2953  1/25/91);  a  request 
annotmced  on  November  18, 1992  (57 
FR  54422)  and  granted  on  July  13,  1993 
(58  FR  37749;  see  correction,  58  FR 
47001,  9/3/93);  a  request  announced  on 
August  9, 1996  (61  FR  41659)  and 
granted  on  November  20,  1996  (61  FR 
59111;  see  correction,  63  FR  1126, 1/8/ 
98);  and  a  request  announced  on  August 
8, 1997  (62  FR  42829)  and  granted  on 
December  1, 1997  (62  FR  63562). 

You  may  obtain  or  review  copies  of 
all  public  docimients  pertaining  to  the 
application  by  contacting  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N2625,  Washington,  DC  20210. 
You  should  refer  to  Docket  No.  NRTL- 
1-89,  the  permanent  record  of  public 
information  on  the  ITSNA  recognition. 

The  current  addresses  of  the  ITSNA 
testing  facilities  recognized  by  OSHA 
are: 

ITSNA  Atlanta,  1950  Evergreen 

Boulevard,  Duluth,  Georgia  30096 
ITSNA  Antioch  (formerly  Pittsburg), 

2200  Wymore  Way,  Antioch, 

California  94509* 
ITSNA  Boxborough.  70  Codman  Hill 

Road,  Boxborough,  Massachusetts 

01719* 
ITSNA  Cortland,  3933  U.S.  Route  11, 

Cortland,  New  York  13045 
ITSNA  Los  Angeles,  27611  LaPaz  Road, 

Suite  C,  Laguna  Niguel,  California 

92677 
ITSNA  Madison,  8431  Murphy  Drive, 

Middleton,  Wisconsin  53562 
ITSNA  Minneapolis  (Oakdale),  7435 

Fourth  Street  North,  Lake  Elmo, 

Minnesota  55042 
ITSNA  San  Francisco,  1365  Adams 

Court,  Menlo  Park.  CA  94025 
ITSNA  Totowa,  40  Conunerce  Way,  Unit 

B,  Totowa,  New  Jersey  07512 


ITSNA  Vancouver,  211  Schoolhouse 
Street,  Coquitlam,  British  Columbia, 
V3K  4X9  Canada 

ITS  Hong  Kong  NA,  Limited,  2/F., 
Garment  Centre,  576  Castle  Peak 
Road,  Kowloon,  Hong  Kong* 

ITS  Taiwan  NA,  Limited,  14^="  Huei 
Fimg  Building,  27,  Chung  Shan  North 
Road,  Sec.  3.  Taipei  10451,  Taiwan* 
*  A  different  address  or  different  name 

appeared  in  the  notice  of  preliminary 

finding. 

Programs  and  Procedures 

The  renewal  of  recognition  includes 
ITSNA's  continued  use  of  the  following 
supplemental  programs,  based  upon  the 
criteria  detailed  in  the  March  9, 1995 
Federal  Register  notice  (60  FR  12980,  3/ 
9/95).  This  notice  lists  nine  (9)  programs 
and  procedures  (collectively,  programs), 
eight  of  which  an  NRTL  may  use  to 
control  and  audit,  but  not  actually  to 
generate,  the  data  relied  upon  for 
product  certification.  An  NRTL's  initial 
recognition  will  always  include  the  first 
or  basic  program,  which  requires  that  all 
product  testing  and  evaluation  be 
performed  in-house  by  the  NRTL  that 
will  certify  the  product.  OSHA 
previously  granted  ITSNA  recognition 
to  use  these  programs,  which  are  listed, 
as  shown  below,  in  OSHA's 
informational  web  page  on  the  ITSNA 
recognition  (http://www.osha-slc.gov/ 
dts/otpca/nrtl/its.html). 

Program  2:  Acceptance  of  testing  data 
from  independent  organizations,  other 
than  NRTLs. 

Program  3:  Acceptance  of  product 
evaluations  from  independent 
organizations,  other  than  NRTLs. 

Program  4:  Acceptance  of  witnessed 
testing  data. 

-  Program  5:  Acceptance  of  testing  data 
from  non-independent  organizations. 

Program  6:  Acceptance  of  evaluation 
data  from  non-independent 
organizations  (requiring  NRTL  review 
prior  to  marketing). 

Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

Program  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 

OSHA  developed  these  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  under  a  program  only 
when  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition  under  29  CFR  1910.7. 
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However,  these  programs  help  to  define 
the  scope  of  that  recognition. 

Additional  Condition 

This  notice  also  contains  a  condition 
that  OSHA  currently  requires  ITSNA  to 
meet  in  order  to  be  recognized  as  an 
NRTL.  This  condition,  listed  first  imder 
Conditions  below,  applies  in  addition  to 
the  other  conditions  below  that  OSHA 
normally  imposes  in  its  recognition  of 
an  organization  as  an  NRTL.  As 
explained  in  the  final  notice  for  the 
expansion  (65  FR  71122, 11/29/00)  and 
in  the  preliminary  notice  (63  FR  69682, 
12/17/98),  ITSNA  currently  owns 
Compliance  Design,  a  manufacturer  of 
laboratory  test  equipment.  If  ITSNA 
were  to  certify  the  types  of  products 
manufactiired  or  sold  by  Compliance 
Design  or  by  an  entity  owned  or 
controlled  by  ITSLtd.  ITSNA's  parent 
company,  ITSNA  would  no  longer  meet 
the  requirement  in  29  CFR  1910.7  for 
complete  independence.  OSHA 
imposed  the  special  condition  on 
ITSNA's  recognition  to  mitigate  or 
eliminate  situations  that  will  cause  it  to 
fail  to  meet  the  independence 
requirement.  If  ITSNA  or  its  owner  were 
to  develop  material  interests  that  might 
have  an  undue  influence  on  ITSNA's 
NRTL  operations,  OSHA  would  need  to 
reevaluate  ITSNA's  recognition.  OSHA 
would  then  provide  ITSNA  with  an 
opportunity  to  take  corrective  action.  If 
rfSNA  did  not  adequately  resolve  the 
problem,  OSHA  would  begin  the 
process  to  revoke  its  recognition  as  an 
NRTL. 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  applications,  the 
assessor's  reports,  and  other  pertinent 
information.  Based  upon  this 
examination  and  the  assessor's 
recommendation,  OSHA  finds  that 
Intertek  Testing  Services  NA,  Inc.,  has 
met  the  requirements  of  29  CFR' 1910.7 
for  renewal  of  its  NRTL  recognition.  The 
renewal  applies  to  the  sites  listed  above. 
In  addition,  it  covers  the  test  standards 
listed  below,  and  it  is  subject  to  the 
limitations  and  conditions,  also  listed 
below.  Pursuant  to  the  authority  in  29 
CFR  1910.7,  OSHA  hereby  renews  tiie 
recognition  of  ITSNA,  subject  to  these 
limitations  and  conditions. 

Limitations 

Renewal  of  Recognition  of  Facilities 

OSHA  limits  the  renewal  of 
recognition  of  ITSNA  to  the  12  sites 
listed  above.  In  addition,  similar  to 
other  NRTLs  that  operate  multiple  sites, 
the  Agency's  recognition  of  any  ITSNA 
testing  site  is  limited  to  performing 


testing  to  the  test  standards  for  which 
OSHA  has  recognized  ITSNA,  and  for 
which  the  site  has  the  proper  capability 
and  control  programs.  ITSNA  uses  only 
the  "ETL"  and  "WHI"  marks  for  its 
NRTL  operations.  Currently,  only 
ITSNA's  Cortland  location  issues  the 
authorization  to  use  the  "ETL" 
certification  mark  or  certifications. 
Similarly,  only  its  Vancouver,  Antioch 
(formerly  Pittsburg),  and  Madison  sites 
issues  the  authorization  to  use  the 
"WHI"  certification  mark  or 
certifications.  OSHA  must  review  and 
accept  any  other  ITSNA  site  before  that 
site  authorizes  use  of  either  mark  for 
ITSNA's  NRTL  operations. 

Renewal  of  Recognition  of  Test 
Standards 

OSHA  further  limits  the  renewal  of 
recognition  of  ITSNA  to  testing  and 
certification  of  products  to  demonstrate 
conformance  to  the  test  standards  listed 
below  (see  Listing  of  Test  Standards). 
OSHA  has  determined  that  each  test 
standard  meets  the  requirements  for  an 
appropriate  test  standard,  within  the 
meaning  of  29  CFR  1910.7(c).  Some  of 
the  test  standards  for  which  OSHA 
previously  recognized  ITSNA  were  no 
longer  appropriate  at  the  time  of 
preparation  of  the  preliminary  notice, 
primarily  because  they  had  been 
withdrawn  by  the  standards  developing 
organization.  As  a  result,  we  have 
excluded  these  test  standards  in  the 
listing  below.  However,  under  OSHA 
policy,  the  NRTL  may  request 
recognition  for  comparable  test 
standards,  i.e.,  other  appropriate  test 
standards  covering  similar  type  of 
product  testing.  Since  a  number  of 
NRTLs  are  affected  by  such  withdrawn 
standards,  OSHA  will  publish  a  separate 
notice  to  make  the  appropriate 
substitutions  for  ITSNA  and  other 
NRTLs  that  were  recognized  for  these 
standards.  The  Agency  has  contacted 
these  NRTLs  regarding  this  matter. 

This  notice  includes  all  of  OSHA's 
current  limitations  on  ITSNA  with 
regard  to  the  stemdards  listed  below. 
These  limitations  appear  at  the  end  of 
the  list  of  standards,  and  standards  to 
which  a  specific  limitation  applies  are 
denoted  by  the  use  of  asterisks.  In 
addition,  one  limitation  pertaining  to 
hazardous  location  testing  is  set  forth 
imder  "Other  Limitations,"  which 
follows  the  listing  of  test  standards. 

The  Agency's  recognition  of  ITSNA, 
or  any  other  NRTL,  for  a  particular  test 
standard  is  always  limited  to  equipment 
or  materials  (products)  for  which  OSHA 
standards  require  third  party  testing  and 
certification  before  use  in  the 
workplace.  An  NRTL's  scope  of 
recognition  excludes  any  product(s) 


falling  within  the  scope  of  the  test 
standard  for  which  OSHA  has  no  such 
requirements. 

Listing  of  Test  Standards 

ANSI  A90. 1    Safety  Standard  for  Belt 

Manlifts 
ANSI  C37.013*    AC  High-Voltage 

Generator  Circuit  Breakers  Rated  on 

a  Symmetrical  Ciurent 
ANSI  C37.13*     Low  Voltage  AC  Power 

Circuit  Breakers  Used  in  Enclosures 
ANSI  ANSI  C37.14*     Low  Voltage  DC 

Power  Circuit  Breakers  Used  in 

Enclosures 
ANSI  C37.17*    Trip  Devices  for  AC  and 

General  Purpose  DC  Low-Voltage 

Power  Circuit  Breakers 
ANSI  C37.18*    Enclosed  Field 

Discharge  Circuit  Breakers  for 

Rotating  Electric  Machinery 
ANSI  C37.20.1*    Metal-Enclosed  Low 

Voltage  Power  Circuit  Breaker 

Switchgear 
ANSIC37.20.2*    Metal-Qad  and 

Station-Type  Cubicle  Switchgear 
ANSI  C3  7. 20. 3  •     Metal-Enclosed 

Interrupter  Switchgear 
ANSI  C37.21    Control  Switchboards 
ANSI  C37.29*    Low- Voltage  AC  Power 

Circuit  Protectors  Used  in 

Enclosures 
ANSI  C37.38*    Gas-Lisulated,  Metal- 
Enclosed  Discoimecting,  Interrupter 

and  Groimding  Switches 
ANSI  C37.46*     Power  Fuses  and  Fuse 

Disconnecting  Switches 
ANSI  C37.50*     Low- Voltage  AC  Power 

Circuit  Breakers  Used  in 

Enclosiu^s — Test  Procedures 
ANSI  C37.51  *     Metal-Enclosed  Low- 
Voltage  AC  Power  Circuit-Breaker 

Switchgear  Assemblies — 

Conformance  Test  Procedures 
ANSI  C37.55*    Metal-Clad  Switchgear 

Assemblies — Conformance  Test 

Procedures 
ANSI  C37.57*     Metal-Enclosed 

Interrupter  Switchgear 

Assemblies — Conformance  Testing 
ANSI  C37.90*    Relays  and  Relay 

Systems  Associated  with  Electric 

Power  Apparatus 
ANSI  C37.121  *     Unit  Substations- 
Requirements 
ANSI  C57.12.00*    Disti-ibution,  Power 

and  Regulating  Transformers — 

General  Requirements 
ANSIC57.13*     histrument 

Transformers — Requirements 
ANSIC62.il*     Metal-Oxide  Surge 

Arresters  for  AC  Power  Circuits 
ANSI/ISA  S12.12**     Elertrical 

Equipment  for  Use  in  Class  I, 

Division  2,  Hazardous  (Classified) 

Locations 
ANSI  K61 .1    Storage  and  Handling  of 

Anhydrous  Ammonia  (CGA  G-2.1) 
ANSI  S82.02.01     Electrical  and 

Electronic  Test,  Measuring,  Control 
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and  Related  Equipment:  General 
Requirements 

^SI  Z2 1 . 1     Household  Cooking  Gas 
Appliances 

ANSIZ21.5.1    Gas  Clothes  Dryers- 
Volume  I — Type  1  Clothes  Dryers 

ANSI  Z21.5.2    Gas  Clothes  Dryers- 
Volume  II — Type  2  Clothes  Dryers 

ANSI  Z2 1 . 1 0. 1    Gas  Water  Heaters- 
Volume  I — Storage  Water  Heaters 
with  Input  Ratings  of  75,000  Btu 
per  Hour  or  less 

ANSI  Z21.10.3    Gas  Water  Heaters- 
Volume  ni — Storage,  Circulating 
and  Instantaneous  Water  Heaters 
with  Input  Ratings  above  75,000 
Btu  per  Hour  or  less 

ANSI  Z21. 11.1     Gas-Fired  Room 

Heaters — Volume  I — Vented  Room 
Heaters 

,  ^SI Z2 1 . 1 1 .2    Gas-Fired  Room 
Heaters — Voliune  n — Unvented 
Room  Heaters 

.  mSI  Z2 1 . 1 2    Draft  Hoods 

.  U^SI  Z2 1 . 1 3    Gas-Fired  Low-Pressure 
Steam  and  Hot  Water  Heating 
Boilers 

,  y^SI  Z2 1 . 1 5    Manually  Operated  Gas 
Valves 

.  VNSI  Z2 1 . 1 7    Domestic  Gas  Conversion 
Burners 

.^SIZ21.18    Gas  Appliance  Pressure 
Regulators 

.  VNSI  Z21 .20    Automatic  Gas  Ignition 
Systems  and  Components 

ANSI  Z2 1 . 2 1     Automatic  Valves  for  Gas 
Appliances 

.  WSI  Z2 1 . 2  3    Gas  Appliance 
Thermostats 

.  ^NSI  Z2 1 .  24    Metal  Connectors  for  Gas 

Appliances 
VNSI  Z21.35    Gas  Filters  on 
Appliances 

ANSIZ21.40.1    Gas-Fired  Absorption 
Siunmer  Air  Conditioning 
Appliances 
VNSIZ21.47    Gas-Fired  Centi-al 

Fiunaces 
VNSIZ21.48    Gas-Fired  Gravity  and 

Fan  Type  Floor  Furnaces 
\NSI  Z2 1 .49    Gas-Type  Gravity  and 
Fan  Type  Vented  Wall  Furnaces 
\NSIZ21.50    Vented  Decorative  Gas 

Appliances 
VNSI Z2 1 . 5  7    Recreational  Vehicle 

Cooking  Gas  Appliances 
\NSl  Z2 1 .  56    Gas-Fired  Pool  Heaters 
\NSIZ21.58    Outdoor  Cooking  Gas 

Appliances 
\NSIZ21.60    Decorative  Gas 

Appliances  for  Installation  in  Solid- 
Fuel  Burning  Fireplaces 
\NSI  Z2 1 .  72    Portable  Camp  Cook 

Stoves  for  Use  With  Propane  Gas 
\NSI  Z83.4    Direct  Gas-Fired  Make-Up 

Air  Heaters 
\NSI  Z83.6    Gas-Fired  Infrared  Heaters 
\NSI  Z83.7    Gas-Fired  Construction 
Heater 


ANSI  Z83.8    Gas  Unit  Heaters 
ANSI  Z83.ll    Gas  Food  Service 

Equipment — Ranges  and  Unit 

Broilers  _ 

ANSIZ83.18    Direct  Gas-Fired 

Industrial  Air  Heaters 
UL  1    Flexible  Metal  Conduit 
UL  3    Flexible  Nonmetallic  Tubing  for 

Electric  Wiring 
UL  4    Armored  Cable 
UL  5    Surface  Metal  Electrical 

Raceways  and  Fittings 
UL  5A    Noimietallic  Surface  Raceways 

and  Fittings 
UL  6    Rigid  Metal  Conduit 
UL  8    Foam  Fire  Extinguishers 
UL  9    Fire  Tests  of  Window  Assemblies 
UL  lOB    Fire  Tests  of  Door  Assemblies 
UL  IOC    Positive  Pressure  Fire  Tests  of 

Door  Assemblies 
UL  13    Power- Limited  Circuit  Cables 
UL  17    Vent  or  Chimney  Connector 

Dampers  for  Oil-Fired  Appliances 
UL  20    General-Use  Snap  Switches 
UL  21     P-Gas  Hose 
UL  22    Amusement  and  Gaming 

Machines 
UL  25    Meters  for  Flammable  and 

Combustible  Liquids  and  LP  Gas 
UL  44    Rubber-Insulated  Wires  and 

Cables 
UL  45    Portable  Electric  Tools 
UL  48    Electric  Signs 
UL  50    Electrical  Cabinets  and  Boxes 
UL  62    Flexible  Cord  and  Fixture  Wire 
UL  65    Electric  Wired  Cabinets 
UL  67     Electric  Panelboards 
UL  69    Electric-Fence  Controllers 
UL  73    Electric  Motor-Operated 

Appliances 
UL  79    Power-Operated  Pimips  for 

Petroleum  Product  Dispensing 

Systems 
UL  82    Electric  Gardening  Appliances 
UL  83    Thermoplastic-Insulated  Wires 

and  Cables 
UL  87    Power-Operated  Dispensing 

Devices  for  Petroleum  Products 
UL  94    Tests  for  Flammability  of  Plastic 

Materials  for  Parts  in  Devices  and 

Appliances 
UL  96    Lightning  Protection 

Components 
UL  98    Enclosed  and  Dead-Front 

Switches 
UL  104    Elevator  Door  Locking  Devices 

and  Contacts 
UL122    Photographic  Equipment 
UL  123    Oxy-Fuel  Gas  Torches 
UL  130    Electric  Heating  Pads 
UL  136    Pressiu^  Cookers 
UL  141     Garment  Finishing  Appliances 
UL  150    Anterma  Rotators 
UL  153    Portable  Electric  Lamps 
UL  154    Carbon-Dioxide  Fire 

Extinguisher 
UL  174    Household  Electric  Storage — 

Tank  Water  Heaters 
UL  180    Liquid-Level  Indicating 

Gauges  and  Tank-Filling  Signals  for 

Petroleum  Products 


UL  181    Factory  Made  Air  Ducts  and 

Coimectors 
UL  183    Manufactured  Wiring  Systems 
UL  187    X-Ray  Equipment 
UL  197    Commercial  Electric  Cooking 

Appliances 
UL  198B    Class  H  Fuses 
UL  198D    High-Interrupting  Capacity 

Class  K  Fuses 
UL  198E    Class  R  Fuses 
UL  198F    Plug  Fuses 
UL  198G    Fuses  for  Supplementary 

Overciurent  Protection 
UL  198H    Class  T  Fuses 
UL  198L    DC  Fuses  for  Industrial  Uses 
UL  198M    Mine-Duty  Fuses 
UL  201     Standard  for  Garage 

Equipment 
UL  207    Refirigerant  Containing 

Components  and  Accessories, 

Nonelectrical 
UL  209    Cellular  Metal  Floor  Raceways 

and  Fittings 
UL  21 7    Single  and  Multiple  Station 

Smoke  Detectors 
UL  218    Fire  Piunp  Controllers 
UL  224    Extruded  insulating  Tubing 
UL  228    Door  Closers-Holders,  With  or 

Without  Integnil  Smoke  Detectors 
UL  ,231     Electrical  Power  OuUets 
UL  234    Low  Voltage  Lighting  Fixtures 

for  Use  in  Recreational  Vehicles 
UL  244A    Solid-state  Controls  for       '' 

Appliances 
UL  248-1     Low- Voltage  Fuses— Part  1: 

General  Requirements 
UL  248-2    Low- Voltage  Fuses— Part  2: 

Class  C  Fuses 
UL  248-3    Low- Voltage  Fuses— Part  3: 

Class  CA  and  CB  Fuses 
UL  248-4    Low- Voltage  Fuses— Part  4: 

Class  CC  Fuses 
UL  248-5    Low- Voltage  Fuses— Part  5: 

Class  G  Fuses 
UL  248-6     Low- Voltage  Fuses— Part  6: 

Class  H  Non-Renewable  Fuses 
UL  248-7     Low-Voltage  Fuses— Part  7: 

Class  H  Renewable  Fuses 
UL  248-8    Low- Voltage  Fuses— Part  8: 

Class  J  Fuses 
UL  248-9    Low-Voltage  Fuses— Part  9: 

Class  K  Fuses 
UL  248-10    Low- Voltage  Fuses— Part 

10:  Class  L  Fuses 
UL  248-11     Low- Voltage  Fuses— Part 

11:  Plug  Fuses 
UL  248-12    Low- Voltage  Fuses— Part 

12:  Class  R  Fuses 
UL  248-13    Low- Voltage  Fuses— Part 

13:  Semiconductor  Fuses 
UL  248-14    Low- Voltage  Fuses— Part 

14:  Supplemental  Fuses 
UL  248-15    Low- Voltage  Fuses— Part 

15:  Class  T  Fuses 
UL  248-16    Low- Voltage  Fuses— Part 

16:  Test  Limiters 
ANSI/NEMA  250    Enclosures  for 

Electrical  Equipment 
UL  250    Household  Refrigerators  and 

Freezers 
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UL  252A    Compressed  Gas  Regulator 

Accessories 
UL  291    Automated  Teller  Systems 
UL  294    Access  Control  System  Units 
UL  296    Oil  Burners 
UL  296A    Waste  Oil-Burning  Air- 
Heating  Appliances 
UL  298    Portable  Electric  Hand  Lamps 
UL  299    Dry  Chemical  Fire 

Extinguisher 
UL  300    Fire  Testing  of  Fire 

Extinguishing  Systems  for 

Protection  of  Restaurant  Cooking 

Areas 
UL  307A    Liquid  Fuel-Burning  Heating 

Appliances  for  Manufactiu^d 

Homes  and  Recreational  Vehicles 
UL  30 7B    Gas  Burning  Heating 

Appliances  for  Manufactured 

Homes  and  Recreational  Vehicles 
UL  310    Electrical  Quick-Connect 

Terminals 
UL  325    Door,  Drapery,  Gate,  Louver, 

and  Window  Operators  and 

Systems 
UL  330    Hose  and  Hose  Assemblies  for 

Dispensing  Gasoline 
UL  343    Pmnps  for  Oil-Burning 

Appliances 
UL  347    High- Voltage  Industrial 

Control  Equipment 
UL  353    Limit  Controls 
UL  355     Cord  Reels 
UL  360    Liquid-Tight  Flexible  Steel 

Condmt 
UL363    Knife  Switches 
UL  365    Police  Station  Connected 

Burglar  Alarm  Units  and  Systems 
UL  372    Primary  Safety  Controls  for 

Gas-  and  Oil-Fired  Appliances 
UL  378    Draft  Equipment 
UL  391     Solid-Fuel  and  Combination- 
Fuel  Control  and  Supplementary 

Furnaces 
UL  399    Drinking-Water  Coolers 
UL  407    Manifolds  for  Compressed 

Gases 
UL412    Refrigeration  Unit  Coolers 
UL  414    Meter  Sockets 
UL  416    Refrigerated  Medical 

Equipment 
UL  427     Refrigerating  Units 
UL  429    Electrically  Operated  Valves 
UL  430    Electric  Waste  Disposers 
UL  443    Steel  Auxiliary  Tanks  for  Oil- 
Burner  Fuel 
UL  444    Conununications  Cables 
UL  448    Pumps  for  Fire-Protection  • 

Service 
UL  464    Audible  Signal  Appliances 
UL  466    Electric  Scales 
UL  467    Electrical  Grounding  and 

Bonding  Equipment 
UL  469    Musical  Instruments  and 

Accessories 
UL  471    Commercial  Refrigerators  and 

Freezers 
UL  474    DehumidiHers 
UL  482    Portable  Sun/Heat  Lamps 


UL  484    Room  Air  Conditioners 
UL  486A    Wire  Connectors  and 

Soldering  Lugs  for  Use  With  Copper 

Conductors 
UL  486B    Wire  Connectors  for  Use  with 

Aluminum  and/ or  Copper 

Conductors 
UL  486C    Splicing  Wire  Connectors 
UL  486E    Equipment  Wiring  Terminals 

for  Use  with  Aluminum  and/or 

Cooper  Conductors 
UL  489    Molded-Case  Circuit  Breakers 

and  Circuit-Breaker  Enclosures 
UL  493    Thermoplastic-Insulated 

Underground  Feeder  and  Branch- 
Circuit  Cables 
UL  496    Edison  Base  Lampholders 
UL  497    Protectors  for  Paired 

Conductor  Communications 

Circuits 
UL  497A    Secondary  Protectors  for 

Communication  Circuits 
UL  497B    Protectors  for  Data 

Communication  and  Fire  Alarm 

Circuits 
UL  498    Electrical  Attachment  Plugs 

and  Receptacles 
UL  499    Electric  Heating  Appliances 
UL  506    Specialty  Transformers 
UL  507    Electric  Fans    ' 
UL  508    Electric  Industrial  Control 

Equipment 
UL  508C    Power  Conversion 

Equipment 
UL  5 1 0    Insulating  Tape 
UL  512    Fuseholders 
UL  514A    Metallic  Outlet  Boxes, 

Electrical 
UL  514B    Fittings  for  Conduit  and 

Outlet  Boxes 
UL  514C    Nonmetallic  Outlet  Boxes, 

Flush-Device  Boxes  and  Covers 
UL  525    Flame  Arresters  for  Use  on 

Vents  of  Storage  Tanks  for 

Petroleum  Oil  and  Gasoline 
UL  541    Refrigerated  Vending 

Machines 
UL  542    Lampholders,  Starters,  and 

Starter  Holders  for  Fluorescent 

Lamps 
UL  544    Electric  Medical  and  Dental 

Equipment 
UL  551    Transformer-Type  Arc- 
Welding  Machines 
UL  558    Industrial  Trucks,  Internal 

Combustion  Engineer-Powered 
UL  561     Floor-Finishing  Machines 
UL  563    Ice  Makers 
UL  567    Pipe  Connectors  for 

Flammable  and  Combustible 

Liquids  and  LP  Gas 
UL  574    Electric  Oil  Heaters 
UL  583    Electric-Battery-Powered 

Industrial  Trucks 
UL  588    Christmas-Tree  and 

Decorative-Lighting  Outfits 
UL  603    Power  Supplies  for  Use  with 

Burglar-Alarm  Systems 
UL  606    Linings  and  Screens  for  Use 

with  Biuglar-Alarm  Systems 


UL  609    Local  Burglar- Alarm  Units  and 

Systems 
UL  621     Ice  Cream  Makers 
UL626    2  V2  Gallon  Stored-Pressure, 

Water-Type  Fire  Extinguisher 
UL  632    Electrically  Actuated 

Transmitters 
UL  634    Connectors  and  Switches  for 

Use  with  Burglar-Alarm  Systems 
UL  635     Insulating  Bushings 
UL  639    Intrusion-Detection  Units 
UL  641     Low-Temperature  Venting 

Systems,  Type  L 
UL  644    Container  Assemblies  for  LP- 

Gas 
UL  65 1     Schedule  40  and  80  PVC 

Conduit 
UL651A    Type  EB  and  A  Rigid  PVC 

Conduit  and  HOPE  Conduit 
UL  664    Commercial  Dry-Cleaning 

Machines  [Type  IV) 
UL  668    Hose  Valves  For  Fire 

Protection  Service 
UL674**    Electric  Motors  and 

Generators  for  Use  in  Hazardous 

Locations,  Class  I,  Groups  C  and  D, 

Class  n,  Groups  E,  F,  and  G 
UL  676    Underwater  Lighting  Fixtures 
UL  696    Electric  Toys 
UL  697    Toy  Transformers 
UL  698  *  *    Industrial  Control 

Equipment  for  Use  in  Hazardous 

(Classified)  Locations 
UL  705    Power  Ventilators 
UL  710    Grease  Extractors  for  Exhaust 

Ducts 
UL  71 1    Rating  and  Fire  Testing  of  Fire 

Extinguishers 
UL  719    Nonmetallic  Sheathes  Cables 
UL  726    Oil-Fired  Boiler  Assemblies 
UL  727    Oil-Fired  Central  Furnaces 
UL  729    Oil-Fired  Floor  Furnaces 
UL730    Oil-Fired  Wall  Furnaces 
UL  731    Oil-Fired  Unit  Heaters 
UL  732     Oil-Fired  Water  Heaters 
UL  733    Oil-Fired  Air  Heaters  and 

Direct-Fired  Heaters 
UL  745-1    Portable  Electric  Tools 
UL  745-2-1    Particular  Requirements 

of  Drills 
UL  745-2-2    Particular  Requirements 

for  Screwdrivers  and  Impact 

Wrenches 
UL  745-2-3    Particular  Requirements 

for  Grinders,  Polishers,  and  Disk- 
Type  Sanders 
UL  745-2—4    Particular  Requirements 

for  Sanders 
UL  745-2-5    Particular  Requirements 

for  Circular  Saws  and  Circular 

Knives 
UL  745-2-6    Particular  Requirements 

for  Hammers 
UL  745-2-8    Particular  Requirements 

for  Shears  and  Nibblers 
UL  745-2-9    Particular  Requirements 

for  Tappers 
UL  745-2-11    Particular  Requirements 

for  Reciprocating  Saws 
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UL  745-2-12    Particular  Requirements 

for  Concrete  Vibrators 
UL  745-2-14    Particular  Requirements 

for  Planers 
UL  745-2-1 7    Particular  Requirements 

for  Routers  and  Trimmers 
UL  745-2-30    Particular  Requirements 

for  Staplers 
UL  745-2-31    Particular  Requirements 

for  Diamond  Core  Drills 
UL  745-2-32    Particular  Requirements 

for  Magnetic  Drill  Presses 
UL  745-2-33    Particular  Requirements 

for  Portable  Bandsaws 
UL  745-2-34    Particular  Requirements 

for  Strapping  Tools 
UL  745-2-35    Particular  Requirements 

for  Drain  Cleaners 
UL  745-2-36    Particular  Requirements 

for  Hand  Motor  Tools 
UL  745-2-37    Particular  Requirements 

for  Plate  Jointers 
UL  746C    Polymeric  Materials — Use  in 

Electrical  Equipment  Evaluations 
UL  749    Household  Electric 

Dishwashers 
UL  751     Vending  Machines 
UL  756    Coin  and  Currency  Changers 

and  Actuators 
UL  763    Motor-Operated  Commercial 

Food  Preparing  Machines 
UL  773    Plug-In,  Locking  Type 

Photocontrols  for  Use  with  Area 

Lighting 

773A    Nonindustrial  Photoelectric 

Switches  for  Lighting  Control 
UL  775    Graphic  Arts  Equipment 
UL  778    Motor-Operated  Water  Pumps 
UL  781  *  *    Portable  Electric  Lighting 

Units  for  Use  in  Hazardous 

(Classified)  Locations 
JL  783  *  *    Electric  Flashlights  and 

Lanterns  for  Use  in  Hazardous 

(Classified)  Locationsl 
JL  791    Residential  Incinerators 
UL  795    Commercial-Industrial  Gas- 
Heating  Equipment 
UL  796    Electrical  Printed-Wiring 

Boards 
UL  797    Electrical  Metallic  Tubing 
UL  810    Capacitors 

UL  813    Commercial  Audio  Equipment 
UL  814    Gas-Tube-Sign  and  Ignition 

Cable 
UL817    Cord  Sets  and  Power-Supply 

Cords 
UL  823  *  *    Electric  Heaters  for  Use  in 

Hazardous  (Classified)  Locations 
UL  826    Household  Electric  Clocks 
UL  827     Central-Stations  for 

Watchman,  Fire-Alann,  and 

Supervisory  Services 
JL  834    Heating,  Water  Supply,  and 

Power  Boilers — Electric 
JL  842    Valves  for  Flammable  Liquids 
JL  844  *  *    Electric  Lighting  Fixtures  for 

Use  in  Hazardous  (Classified) 

Locations 
JL  845    Motor  Control  Centers 


f 


UL  854    Service-Entrance  Cables 

UL  857    Electric  Busways  and 
Associated  Fittings 

UL  858    Household  Electric  Ranges 

UL  858A    Safety-Related  Solid-State 
Controls  for  Household  Electric 
Ranges 

UL  859    Personal  Grooming  Appliances 

UL  863    Time-Indicating  and — 
Recording  Appliances 

UL  864    Control  Units  for  Fire- 
Protective  Signaling  Systems 

UL  867    Electrostatic  Air  Cleaners 

UL  870    Wireways,  Auxiliary  Gutters, 
and  Associated  Fittings 

UL  873    Electrical  Temperature- 
Indicating  and  Regulating 
Equipment 

UL  875    Electric  Dry  Bath  Heaters 

UL  877* *    Circuit  Breakers  and  Circuit- 
Breaker  Enclosures  for  Use  in 
Hazardous  (Classified)  Locations 

UL  879    Electrode  Receptacles  for  Gas- 
Tube  Signs 

UL  884    Underfloor  Raceways  and 
Fittings 

UL  886  *  *    Electrical  Outlet  Boxes  and 
Fittings  for  Use  in  Hazardous 
(Classified)  Locations     -- 

UL  891    Dead-Front  Electrical 
Switchboards 

UL  894  *  *     Switches  for  Use  in 

Hazardous  (Classified)  Locations 

UL  900    Test  Performance  of  Air-Filter 
Units 

UL  910    Test  Method  for  Fire  and 
Smoke  Characteristics  of  Electrical 
and  Optical-Fiber  Cables  Used  in 
Air  Handling  Spaces 

UL  91 3    Intrinsically  Safe  Apparatus 
and  Associated  Apparatus  for  Use 
in  Class  I,  n,  and  m.  Division  1, 
Hazardous  Locations 

UL  916    Energy  Management 
Eqmpment 

UL  91 7    Clock-Operated  Switches 

UL  921    Commercial  Electric 
Dishwashers 

UL  923    Microwave  Cooking 
Appliances 

UL  924    Emergency  Lighting  and  Power 
Equipment 

UL  935    Fluorescent-Lamp  Ballasts 

UL  943    Ground-Fault  Circuit 
Interrupters 

UL  961     Hobby  and  Sports  Equipment 

UL  964    Electrically  Heated  Bedding 

UL  969    Marking  and  Labeling  Systems 

UL  977    Fuse  Power-Circuit  Devices 

UL  982    Motor-Operated  Household 
Food  Preparing  Machines 

UL  983    Surveillance  Camera  Units 

UL  984    Hermetic  Refrigerant  Motor- 
Compressors 

UL  987    Stationary  and  Fixed  Electric 
Tools 

UL  991     Safety-Related  Controls 
Employing  Solid-State  Devices 

UL  998    Humidifiers 


UL  1002**     Electrically  Operated 

Valves  for  Use  in  Hazardous 

Locations,  Class  I,  Groups  A,  B,  C, 

and  D,  and  Class  II,  Groups  E,  F, 

andG 
UL  1004    Electric  Motors 
UL  1005    Electric  Flatirons 
UL  1008    Automatic  Transfer  Switches 
UL  1012    Power  Supplies 
UL  1017    Electric  Vacuimi  Cleaner 

Machines  and  Blower  Cleaners 
UL  1018    Electric  Aquariiun  Equipment 
UL  1020    Thermal  Cutoffs  for  Use  in 

Electrical  Appliances  and 

Components 
UL  1022    Line  Isolated  Monitors 
UL  1023    Household  Burglar- Alarm 

System  Units 
UL  1026    Household  Electric  Cooking 

and  Food-Serving  Appliances 
UL  1028    Electric  Hair-Clipping  and 

-Shaving  Appliances 
UL  1029    High-Intensity^  Discharge 

Lamp  Ballasts 
UL  1030    Sheathed  Heating  Elements 
UL  1037    Antitheft  Alarms  and  Devices 
UL  1042     Electric  Baseboard  Heating 

Equipment 
UL  1047    Isolated  Power  Systems 

Equipment 
UL  1054    Special-Use  Switches 
UL  1059    Electrical  Terminal  Blocks 
UL  1063    Machine-Tool  Wires  and 

Cables 
UL  1066    Low-Voltage  AC  and  DC 

Power  Circuit  Breakers  Used  in 

Enclosures 
UL  1069    Hospital  Signaling  and 

Nurse-Call  System 
UL  1072    Medium  Voltage  Cables 
UL  1075    Gas  Fired  Cooling  Appliandos 

for  Recreational  Vehicles 
UL  1076    Proprietary  Burglar  Alarm 

Units  and  Systems 
UL  1077    Supplementary  Protectors  for 

Use  in  Electrical  Equipment 
UL  1081    Electric  Swimming  Pool 

Pimips,  Filters,  and  Chlorinators 
UL  1082    Household  Electric  Coffee 

Makers  and  Brewing-Type 

Appliances 
UL  1083    Household  Electric  Skillets 

and  Frying-Type  Appliances 
UL  1086    Household  Trash  Compactors 
UL  1090    Electric  Snow  Movers 
UL  1097    Double  Insulation  Systems 

for  Use  in  Electrical  Equipment 
UL  1203*  *    Explosion-Proof  and  Dust- 
Ignition-Proof  Electrical  Equipment 

for  Use  in  Hazardous  (Classified) 

Locations 
UL  1206    Electrical  Commercial 

Clothes-Washing  Equipment 
UL  1207*  *     Sewage  Pumps  for  Use  in 

Ha2»rdous  (Classified)  Locations 
UL  1230    Amateur  Movie  Lights 
UL  1236    Electric  Battery  Chargers 
UL  1238    Control  Equipment  for  Use 

with  Flammable  Liquid  Dispensing 

Devices 
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UL  1240    Electric  Conunercial  Clothes- 
Drying  Equipment 
UL  1244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
UL  1247    Diesel  Engines  for  Driving 

Centrifugal  Fire  Pumps 
UL  1248    Engine-Generator  Assemblies 

for  Use  in  Recreational  Vehicles 
UL  1 261    Electric  Water  Heaters  for 

Pools  and  Tubs 
UL  1262    Laboratory  Equipment 
UL  1270    Radio  Receivers,  Audio 

Systems,  and  Accessories 
UL  1277    Electrical  Power  and  Control 

Tray  Cables  with  Optional  Optical- 
Fiber  Members 
UL  1278    Movable  and  Wall-  or 

Ceiling-Hung  Electric  Room  Heaters 
UL  1283    Electromagnetic- Interference 

Fiher 
UL  1286    Office  furnishings 
UL  1310    Direct  Plug-In  Transformer 

Units 
UL  1313    Nonmetallic  Safety  Cans  for 

Petroleum  Products 
UL  1316    Glass-Fiber-Reinforced 

Plastic  Undergroimd  Storage  Tanks 

for  Petroleum  Products 
UL  1 323    Scaffold  Hoists 
UL  1363    Relocatable  Power  Taps 
UL  1409    Low-Voltage  Video  Products 

Without  Cathode-Ray-Tube 

Displays 
UL  1410    Television  Receivers  and 

High- Voltage  Video  Products 
UL1411    Transformers  and  Motor 

Transformers  for  Use  in  Audio-, 

Radio-,  and  Television-Type 

Appliances 
UL  1413    High-Voltage  Components  for 

Television-Type  Appliances 
UL  1414    Across-the-Line,  Antenna- 
Coupling,  and  Line-By-Pass 

Capacitors  for  Radio-  and 

Television-Type  Appliances 
UL  1416    Overcurrent  and 

Overtemperatiue  Protectors  for 

Radio-  and  Television-Type 

AppUances 
UL1417    Special  Fuses  for  Radio- and 

Television-Type  Appliances 
UL  1418    Implosion-Protected  Cathode- 
Ray  Tubes  for  Television-Type 

Appliances 
UL  1419    Professional  Video  and  Audio 

Eqiiipment 
UL  1424    Cables  for  Power-Limited 

Fijre-Protective-Signaling  Circuits 
UL  1431    Personal  Hygiene  and  Health 

Care  Appliances 
UL  1433    Control  Centers  for  Changing 

Message  Type  Electric  Signs 
UL  1436    Outlet  Circuit  Testers  and 

Similar  Indicating  Devices 
UL  1437    Electrical  Analog 

Instrumejits — Panel  Board  Types 
UL  1445  Electric  Water  Bed  Heaters 
UL  1446    Systems  of  Insulating 

Materials — General 


UL  1447    Electric  Lawn  Mowers 
UL  1448    Electric  Hedge  Trimmers 
UL  1449    Transient  Voltage  Surge 

Suppressors 
UL  1450     Motor-Operated  Air 

Compressors,  Vacuum  Pumps  and 

Painting  Equipment 
UL  1453    Electric  Booster  and 

Commercial  Storage  Tank  Water 

Heaters 
UL  1459    Telephone  Equipment 
UL  1472    Solid-state  Dimming  Controls 
UL  1480    Speakers  for  Fire  Protective 

Signaling  Systems 
UL  1481     Power  Supplies  for  Fire 

Protective  Signaling  Systems 
UL  1482    Solid  Fuel  Room  Type 

Heaters 
UL  1484    Residential  Gas  Detectors 
UL  1492    Audio- Video  Products  and 

Accessories 
UL  1557    Electrically  Isolated 

Semiconductor  Devices 
UL  1558    Metal-Enclosed  Low- Voltage 

Power  Circuit  Breaker  Switchgear 
UL  1559    Insect-Control  Equipment, 

Electrocution  Type 
UL  1561     Large  General  Purpose 

Transformers 
UL  1562    Transformers,  Distribution, 

Dry-Type— Over  600  Volts 
UL  1563    Electric  Hot  Tubs,  Spas,  and 

Associated  Equipment 
UL  1564    Industrial  Battery  Chargers 
UL  1565    Wire  Positioning  Devices 
UL  1567    Receptacles  and  Switches  for 

Use  With  Aluminum  Wire 
UL  1569    Metal-Clad  Cables 
UL  1570    Fluorescent  Lighting  Fixtiires 
UL  1571     Incandescent  Lighting 

Fixtures 
UL  1572    High  Intensity  Discharge 

Lighting  Fixtiues 
UL  1573    Stage  and  Studio  Lighting 

Units 
UL  1574    Track  Lighting  Systems 
UL  1577    Optical  Isolaters 
UL  1581     Reference  Standard  for 

Electrical  Wires,  Cables,  and 

Flexible  Cords 
UL  1585    Class  2    and  Qass  3 

Transformers 
UL  1594    Sewing  and  Cutting  Machines 
UL  1 604  *  *    Electrical  Equipment  for 

Use  in  Class  I  and  n.  Division  2, 

and  Class  III  Hazardous  (Classified) 

Locations 
UL  1610    Central-Station  Burglar- 
Alarm  Units 
UL  1635    Digital  Alarm  Communicator 

System  Units 
UL  1638    Visual  Signaling  Appliances 
UL  1640    Portable  Power  Distribution 

Units 
UL  1647    Motor-Operated  Massage  and 

Exercise  Machines 
UL  1651    Optical  Fiber  Cable 
UL  1660    Liquid-Tight  Flexible 

Nonmetallic  Conduit 


UL  1662     Electric  Chain  Saws 
UL  1664    Immersion-Detection  Circuit- 
Interrupters 
UL  1666    Standard  Test  for  Flame 

Propagation  Height  of  Electrical  and 

Optical  Fiber  Cables  Installed 

Vertically  in  Shafts 
UL  1673     Electric  Space  Heating  Cables 
UL  1676    Discharge  Path  Resistors 
UL  1690    Data-Processing  Cables 
UL  1693    Electric  Radiant  Heating 

Panels  and  Heating  Panel  Sets 
UL  1694    Tests  for  Flammability  of 

Small  Polymeric  Component 

Materials 
UL  1 703    Flat  Plate  Photovoltaic 

Modules  and  Panels 
UL  1 71 1    Amplifiers  for  Fire  Protective 

Signaling  Systems 
UL  1727    Commercial  Electric  Personal 

Grooming  Appliances 
UL  1 738    Venting  Systems  for  Gas- 

Biuming  Appliances,  Categories  0, 

in,  and  IV 
UL  1740    Industrial  Robots  and  Robotic 

Equipment 
UL  1773    Termination  Boxes 
UL  1776    High-Pressure  Cleaning 

Machines 
UL  1778    Uninterruptible  Power 

Supply  Equipment 
UL  1786    Nightlights 
UL  1795    Hydromassage  Bathtubs 
UL  1812     Ducted  Heat  Recovery 

Ventilators 
UL  1815    Nonducted  Heat  Recovery 

Ventilators 
UL  1821    Thermoplastic  Sprinkler  Pipe 

and  Fittings  for  Fire  Protection 

Service 
UL  1838    Low  Voltage  Landscape 

Lighting  Systems 
UL  1863    Communication  Circuit 

Accessories 
UL  1876    Isolating  Signal  and  Feedback 

Transformers  for  Use  in  Electronic 

Equipment 
UL  1889    Commercial  Filters  for 

Cooking  Oil 
UL  191 7    Solid-state  Fan  Speed 

Controls 
UL  1950    Information  Technology 

Equipment  Including  Electrical 

Business  Equipment 
UL  1951     Electric  Plumbing 

Accessories 
UL  1963    Refrigerant  Recovery/ 

Recycling  Equipment 
UL  1971     Signaling  Devices  for  the 

Hearing  Impaired 
UL  1977    Component  Connectors  for 

Use  in  Data,  Signal,  Control  and 

Power  Applications 
UL  1981     Central  Station  Automation 

Systems 
UL  1993    Self-Ballasted  Lamps  and 

Lamp  Adapters 
UL  1994    Low-Level  Path  Marking  and 

Lighting  Systems 
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If 


JL  1995    Heating  and  Cooling 

Equipment 
JL  1996    Duct  Heaters 
UL  2021     Fixed  and  Location- 
Dedicated  Electric  Room  Heaters 
UL  2024    Optical  Fiber  Cable  Raceway 
UL  2034    Single  and  Multiple  Station 

Carbon  Monoxide  Detectors 
UL  2044    Commercial  Closed  Circuit 

Television  Equipment 
UL  2083     Halon  1301  Recovery/ 

Recycling  Equipment 
UL  2096    Commercial/Industrial  Gas 

and/or  Gas  Fired  Heating 

Assemblies  with  Emission 

Reduction  Equipment 
JL  2097    Double  Insulation  Systems 

for  Use  in  Electronic  Equipment 
JL  2106    Field  Erected  Boiler 

Assemblies 
JL2157    Electric  Clothes  Washing 

Machines  and  Extractors 

UL2158    Electric  Clothes  Dryers 

UL  2161     Neon  Transformers  and 

Power  Supplies 
UL  2250    Instrumentation  Tray  Cable 
L  2601-1     Medical  Electrical 

Equipment,  Pari  1:  General 

Requirements  for  Safety 
UL  3044    Surveillance  Closed  Circuit 

Television  Equipment 
UL  3101-1     Electrical  Equipment  for 

Laboratory  Use;  Part  1 :  General 
UL  3111-1     Electrical  Measiuing  and 

Test  Equipment,  Part  1 :  General 
FMRC  3600  *  *    Electrical  Equipment 

Lfor  Use  in  Hazardous  (Classified) 
Locations,  General  Requirements 
:C3610**     Intrinsically  Safe 
Apparatus  and  Associated 
Apparatus  for  Use  in  Class  1, 11  and 
in.  Division  1     Hazardous 
(Classified)  Locations 
FMRC  361 1  *  *    Electrical  Equipment 
for  Use  in  Class  I,  Division  2;  Class 
II,  Division  2;  and  Class  ni.  Division 
1     and  2     Hazardous  Locations 

'MRC  3615    Explosionproof  Electrical 
Equipment,  General  Requirements 

JL  6500    Audio/Visual  and  Musical 
Instrument  Apparatus  for 
Household,  Commercial,  and 
Similar  General  Use 

JL  8730-1    Electrical  Controls  for 
Household  and  Similar  Use;  Part  1 : 
General 

JL  8730-2-3     Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Ballasts  for  Tubular  Fluorescent 
Lamps 

JL  8730-2-4    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Thermal  Motor  Protectors  for 
Motor  Compressors  or  Hermetic  and 
Semi-Hermetic  Type 

JL  8730-2-7    Automatic  Electrical 
Controls  for  Household  and  Similar 


Use;  Part  2:  Particular  Requirements 
for  Timers  and  Time  Switches 
UL  8730-2-8    Automatic  Electrical 
Controls  for  Household  and  Similar 
Use;  Part  2:  Particular  Requirements 
for  Electrically  Operated  Water 
Valves 

•These  standards  are  approved  for 
equipment  or  materials  intended  for  use  in 
commercial  and  industrial  power  system 
applications.  These  standards  are  not 
approved  for  equipment  or  materials 
intended  for  use  in  installations  that  are 
excluded  from  the  provisions  of  Subpart  S  in 
29  CFR  1910,  in  particular  Section 
1910.302(b)(2). 

* 'Testing  and  certification  of  products 
under  this  test  standard  is  limited  to  the  use 
of  these  products  in  Class  I  locations.  See 
also  "Other  limitations"  below. 

Note:  Testing  and  certification  of  ga$ 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas" 
("LPG"  or  "LP-Gas"). 

The  designations  and  titles  of  the 
above  test  standards  were  current  at  the 
time  of  the  preparation  of  the  notice  of 
the  preliminary  finding. 

Many  of  the  test  standards  listed  _ 
above  are  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  Ust,  we  show  the  designation  of  the 
standards  developing  organization  (e.g., 
UL  1950)  for  the  standard,  as  opposed 
to  the  ANSI  designation  (e.g..  ANSI/UL 
1950).  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
proprietary  version  of  the  test  standard 
or  the  latest  ANSI  version  of  that 
standard,  regardless  of  whether  it  is 
currently  recognized  for  the  proprietary 
or  ANSI  version.  Contact  ANSI  or  the 
ANSI  web  site  to  find  out  whether  or 
not  a  standard  is  currently  ANSI- 
approved. 

Other  Limitations 

rrSNA  may  perform  safety  testing  for 
hazardous  location  products  only  at  the 
specific  rrSNA  sites  that  OSHA  has 
recognized  and  that  have  been  pre- 
qualified  by  the  ITSNA  Chief  Engineer. 
In  addition,  all  safety  test  reports  for 
hazardous  location  products  must 
undergo  a  documented  review  and 
approval  at  the  Cortland  testing  facility 
by  a  test  engineer  qualified  in  hazardous 
location  safety  testing  prior  to  ITSNA's 
initial  or  continued  authorization  of  the 
certifications  covered  by  these  reports. 
The  above  limitations  apply  solely  to 
ITSNA's  operations  as  an  NRTL. 

Conditions 

ITSNA  must  also  abide  by  the 
following  conditions  of  the  recognition. 


in  addition  to  those  already  required  by 
29  CFR  1910.7: 

TTSNA  may  not  test  and  certify  any 
products  for  a  manufectarer  or  vendor 
that  is  either  owned  in  excess  of  2%  by 
rrSLtd,  or  affiliated  organizationally 
with  ITSNA,  including  Compliance 
Design; 

OSHA  must  be  allowed  access  to 
ITSNA's  facility  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  ITSNA  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
imder  this  program,  it  must  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

ITSNA  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  ITSNA  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ITSNA  must  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
and  of  any  major  changes  in  its 
operations  as  an  NRTL,  including 
details; 

ITSNA  will  meet  all  the  terms  of  its 
recognition  and  will  always  comply 
with  all  OSHA  policies  pertaining  to 
this  recognition;  and 

ITSNA  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized. 

Signed  at  Washington.  DC  this  22nd  day  of 
May.  2001. 
R.  Davis  Layne, 
Acting  Assistant  Secretary. 
|FR  Doc.  01-13427  Filed  5-25-01;  8:45  am] 
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SUMMARY:  NASA  hereby  gives  notice 
that  Phoenix  Systems  International,  Inc., 
of  Ashtabula,  OH,  has  applied  for  an 
exclusive  patent  license  to  practice  the 
invention  described  in  NASA  Case  No. 
KSC-12235-1,  entiUed  High 
Temperatiire  Decomposition  of 
Hydrogen  Peroxide,"  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Randy  Heald,  Patent  Counsel, 
John  F.  Kennedy  Space  Center,  Kennedy 
Space  Center,  FL  32899. 
DATE(S):  Responses  to  this  notice  must 
be  received  by  July  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Chan,  Licensing 
Commercialization  Manager,  John  F. 
Kennedy  Space  Center,  Mail  Code  YA- 
Cl,  Kennedy  Space  Center,  FL  32899, 
melanie.chan-l@ksc.nasa.gov, 
telephone  (321)  867-6367. 

Dated:  May  22.  2001. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  01-13396  Filed  5-25-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-445  and  50--446]     .  . 

TXU  Electric;  Notice  of  Consideration 
of  issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
Ucense  Nos.  NPF-87  and  NPF-89, 
issued  to  TXU  Electric  (TXU  or  the 
licensee),  for  operation  of  the  Comanche 
Peak  Steam  Electric  Station  (CPSES), 
Units  1  and  2,  respectively.  The 
facilities  are  located  in  Somervell  and 
Hood  Coimties,  Texas. 

The  proposed  amendment  would 
incorporate  changes  into  the  CPSES, 
Units  1  and  2,  Operating  Licenses  and 
Technical  Specifications.  These 
changes,  which  would  reflect  a 
proposed  increase  in  the  licensed  power 
for  operation  of  both  CPSES,  Units  1 
and  2,  to  3458  MWt,  represent  an 
increase  of  approximately  1.4  percent  of 
the  cmrently  licensed  power  level  for 
CPSES,  Unit  1,  and  an  increase  of 
approximately  0.4  percent  for  CPSES, 
Unit  2.  In  addition,  the  licensee  requests 
that  Texas  Municipal  Power  Agency 
(TMPA)  be  removed  from  both  CPSES, 


Units  1  and  2,  licenses  since  transfer  of 
ownership  from  TMPA  to  TXU  was 
completed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  Jime  28,  2001,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  licenses,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and  is 
accessible  electronically  through  the 
NRC  Web  site  (http://www.nrc.gov/ 
NRC/CFR/index.html).  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board  (Board),  designated  by 
the  Commission  or  by  the  Chairman  of 
the  Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Board  will  issue  a  notice  of 
hearing  or  an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  explain  the  reasons 
why  intervention  should  be  permitted, 
with  partictdar  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  dociunents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  petitioner  must  provide  sufficient 
information  to  show  that  a  geniune 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Fhnt  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  request  for  a 
hearing  and  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  George  L.  Edgar,  Esq., 
Morgan,  Lewis  and  Bockius,  1800  M 
Street,  NW.,  Washington,  DC  20036, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions,  and/or  requests 
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or  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  10 
CFR  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  5,  2001,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  through  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov).  If  there  are 

[)roblems  accessing  the  document 
ocated  in  ADAMS,  contact  the  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  send  an  email  to 
3dr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  11th  day 
jf  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Savid  H.  Jaffe, 

Senior  Project  Manager.  Section  1,  Project 
Directorate  IV  &■  Decommissioning  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
FR  Doc.  01-13398  Filed  5-25-01;  8:45  am] 
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South  Carolina  Electric  &  Gas;  V.C. 
Summer  Nuclear  Station, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  10  CFR 
55.59  for  Facility  Operating  License  No. 
NPF-12,  issued  to  South  Carolina 
Electric  &  Gas  Company  (SCE&G,  the 
licensee),  for  operation  of  the  V.C. 
Summer  Nuclear  Station,  located  in 
fenkinsville.  South  Carolina. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensed  operator  requalification 
examinations  for  the  V.C.  Summer 
Nuclear  Station  to  be  rescheduled.  The 
requested  exemption  would  extend  the 
completion  date  for  the  examinations 
from  May  31,  2001,  to  August  31,  2001. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  January  12,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  extend 
the  current  V.C.  Summer  Nuclear 
Station  requalification  program  from 
May  31,  2001,  to  August  31,  2001.  On 
October  13,  2000,  during  routine 
shutdown  inspections,  SCE&G 
discovered  a  leak  in  a  weld  in  the 
reactor  coolant  system.  Activities  to 
determine  the  root  cause  and  extent  of 
condition  and  to  repair  the  leak 
extended  through  the  end  of  February 
2001,  months  beyond  the  original 
scheduled  plant  restart.  To  provide  the 
necessary  level  of  licensed  operator 
support  to  ensure  safety  throughout  the 
extended  plant  outage,  SCE&G 
postponed  the  training  and  other 
requalification  program  activities 
originally  planned  during  that  time. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
environmental  impacts  associated  with 
the  extension  of  the  operator 
requalification  examinations  fit)m  May 
31,  2001,  to  August  31,  2001.  The 
proposed  action^vill  not  significantly 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  or  amounts  of  any  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 


Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  V.C.  Summer  Nuclear 
Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  18,  2001,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Henry  Porter  of  the  Division  of  Waste 
Management,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  12,  2001.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  httpwww.nrc.gov 
(the  Public  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Karen  R.  Cotton, 

Project  Manager,  Section  1,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  01-13399  Filed  5-25-01;  8:45  am] 
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Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension:  Rule  15a-^:  SEC  File  No. 
270-7;  0MB  Control  No.  3235-0010. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
.  summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  15a-4  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  permits  a  natural  person  member 
of  a  seciirities  exchange  who  terminates 
his  or  her  association  with  a  registered 
broker-dealer  to  continue  to  transact 
business  on  the  exchange  while  the 
Commission  reviews  his  or  her 
application  for  registration  as  a  broker- 
dealer  if  the  exchange  files  a  statement 
indicating  that  there  does  not  appear  to 
be  any  ground  for  disapproving  the 
application.  The  total  annual  burden 
imposed  by  Rule  15a— 4  is 
approximately  106  hours,  based  on 
approximately  25  responses  (25 
Respondents  x  1  Response/Respondent), 
each  requiring  approximately  4.23  hours 
to  complete.  The  total  annual  cost 
burden  is  $5,875,  based  on 
approximately  25  responses,  each 
costing  approximately  $235  to  complete. 

The  Commission  uses  the  information 
disclosed  by  applicants  in  Form  BD:  (1) 
to  determine  whether  the  applicant 
meets  the  standards  for  registration  set 
forth  in  the  provisions  of  the  Exchange 
Act;  (2)  to  develop  a  central  information 
resource  where  members  of  the  public 
may  obtain  relevant,  up-to-date 
information  about  broker-dealers, 
municipal  securities  dealers  and 
government  securities  broker-dealers, 
and  where  the  Commission,  other 
regulators  and  SROs  may  obtain 
information  for  investigatory  purposes 
in  connection  with  securities  litigation; 
and  (3)  to  develop  statistical 
information  about  broker-dealers, 
municipal  securities  dealers  and 
government  securities  broker-dealers. 
Without  the  information  disclosed  in 
Form  BD,  the  Commission  could  not 
effectively  implement  policy  objectives 
of  the  Exchange  Act  with  respect  to  its 
investor  protection  function. 

The  statement  submitted  by  the 
exchange  assures  the  Commission  that 
the  applicant,  in  the  opinion  of  the 
exchange,  is  qualified  to  transact 
business  on  the  exchange  dming  the 
time  that  the  applications  are  reviewed. 


Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell.  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.  Washington,  DC  20549. 

Dated:  May  18,  2001. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  01-13385  Filed  5-25-01;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44327;  Hie  No.  SFMSE- 
2001-04] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Intemationai  Securities  Exchange 
LLC  Relating  to  Its  Disciplinary 
Procedures 

May  18,  2001.  " 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  tiiereunder,^ 
notice  is  hereby  given  that  on  February 
6,  2001,  the  Intemationai  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change,  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  various 
changes  to  its  disciplinary  rules  and 


>  15  U.S.C.  78s(b)(l). 
>17CFR240.ieb-«. 


procedures.  A  complete  copy  of  the  text 
of  the  proposed  rule  change  is  available 
at  die  Office  of  the  Secretary,  the  ISE 
and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tire  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  entered  into  a 
regulatory  services  agreement  with 
NASD  Regulation  ("NASDR")  pursuant 
to  which,  among  other  things,  NASDR 
provides  services  related  to  conducting 
regulatory  investigations  and 
disciplinary  actions.  The  ISE  is 
proposing  to  make  changes  to  its 
disciplinary  rules  and  procedures  to 
reflect  and  facilitate  this  "hybrid" 
regulatory  system.  In  particular,  the 
Exchange  seeks  to  conform  its 
disciplinary  rules  and  procedures  to 
those  of  NASDR  where  appropriate.  In 
addition,  the  Exchange  has  carefully 
reviewed  the  disciplinary  rules 
currentiy  in  place  at  the  other  self- 
regulatory  organizations  ("SROs")  and 
seeks  to  incorporate  rules  and  standards 
found  in  the  rule  of  the  other  SROs  in 
a  manner  tailored  to  fit  the  needs  of  the 
Exchange,  while  assuming  a  disciplinary 
process  that  is  fair  to  the  Exchange's 
members  as  required  by  the  Securities 
Exchange  Act  of  1934,  as  amended 
("Exchange  Act").  The  specific  changes 
are  discussed  below. 

The  Exchange  proposes  to  include  in 
separate  Rules  the  provisions  currently 
contained  in  Rule  1601  that  (1)  require 
members  and  persons  associated  with 
Members  to  provide  information  upon 
the  request  of  the  Exchange,  and  (2) 
specify  the  Exchange's  authority  and 
obligation  to  investigate  possible 
violations  within  the  disciplinary 
jurisdiction  of  the  Exchange.  These 
provisions  will  be  contained  in  Rules 
1601  and  1602.  respectively.  While  Rule 
1615  already  provides  the  Exchange 
authority  to  contract  with  another  SRO 
to  perform  some  or  all  of  the  Exchange's 
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disciplinary  functions,  a  parenthetical 
has  been  added  in  both  Rules  to  specify 
that  another  SRO  acting  on  behalf  of  the 
ISE  can  require  members  to  provide 
information  and  conduct  investigations. 
No  substantive  changes  have  been  made 
to  these  rules,  although  the  language 
specifying  the  Exchange  regulatory 
staffs  audiority  and  obligation  to 
investigate  possible  violations  has  been 
amended  to  reflect  language  more 
recently  approved  by  the  Commission 
for  the  Pacific  Exchange  ("PCX").^ 

Rule  1602  is  re-numbered  to  Rule 
1603  and  re-tiUed  "Letters  of  Consent." 
This  nde  currenUy  permits  a 
disciplinary  matter  to  be  concluded 
through  a  letter  of  consent  prior  to  the 
initiation  of  formal  disciplinary 
proceedings  upon  approval  of  the  letter 
of  consent  by  the  Business  Conduct 
Committee  ("BCC").  The  Exchange 
proposes  to  change  the  existing 
procedures  to  require  that  the  Chief 
Regulatory  Officer  accept  a  letter  of 
consent  before  it  may  be  presented  to 
the  BCC  for  consideration.  The  nde 
specifies  that  if  agreement  on  the  terms 
of  a  letter  of  consent  cannot  be  reached 
between  a  member  or  associated  person 
and  regulatory  staff,  or  if  a  letter  of 
consent  is  rejected  by  the  Chief 
Regidatory  Officer,  the  Exchange  may 
then  institute  a  formal  disciplinary 
action.  The  rule  continues  to  require 
that  the  BCC  approve  all  letters  of 
consent  before  they  may  become  final. 

Rule  1603  (Charges)  is  re-numbered  to 
Rule  1604.  This  rule  currentiy  provides 
that  the  Exchange  will  prepare  a 
statement  of  charges  whenever  it 
appears  that  there  is  probable  cause  for 
finding  a  violation  within  the 
disciplinary  jurisdiction  of  the 
Exchange.  The  current  language  also 
provides  that  the  statement  of  charges 
will  be  served  upon  the  member  or 
person  being  charged  (the 
"Respondent"),  and  that  the  Respondent 
will  be  given  access  to  documents 
related  to  the  case.  The  proposed  rule 
change  specifies  that  a  statement  of 
charges  will  be  prepared  by  regulatory 
staff  and  must  be  approved  by  the  Chief 
Regulatory  Officer. 

Rule  1604  (Answer)  is  re-numbered  to 
Rule  1605.  This  rule  currently  provides 
a  Respondent  with  15  days  after  service 
of  the  charges  to  file  a  written  answer. 
The  Exchange  proposes  to  extend  this 
answer  period  to  25  calendar  days  to 
conform  with  the  period  allowed  under 
NASDR  procedures."  In  addition,  the 
Exchange  proposes  to  add  a  provision 


1  See  PCX  Rule  10.2:  Securities  Exchange  Act 
Release  No.  42736  (May  11,  2000). 

*  See  NASD  Code  of  Procedure.  Rules  gi3B(a)  and 
9215(al. 


specifying  that,  upon  review  of  a 
Respondent's  answer,  the  Chief 
Regulatory  Officer  may  modify  the 
statement  of  charges  and  re-serve  them 
on  the  Respondent.  The  Respondent 
will  then  be  given  additional  time  to 
answer  the  amended  charges. 

Rule  1605  (Hearing)  is  re-numbered  to 
Rule  1606.  This  rule  specifies  the 
procedure  for  conducting  disciplinary 
hearings.  CurrenUy,  the  rule  specifies 
that  hearings  will  be  held  before  "one  or 
more"  members  of  the  BCC.  The 
Exchange  proposes  to  amend  the  rule  to 
specify  that  disciplinary  hearings  will 
be  held  before  a  panel  comprised  of  a 
professional  hearing  officer  and  two 
members  of  the  BCC.  The  professional 
hearing  officer  will  be  provided  by 
NASDR  under  our  regulatory  services 
agreement,  and  under  the  proposal,  this 
person  will  be  the  Panel  Chairman  that 
handles  all  procedural  matters.  The  two 
ISE  member  representatives  on  a  panel 
will  be  appointed  by  the  Chairman  of 
the  BCC  from  among  the  members  of  the 
BCC.  We  propose  to  adopt  guidelines 
governing  this  appointment,  as  well  as 
a  provision  speci^ing  that  a  panel 
member  must  withdraw  from  a  panel  if 
at  any  time  he  or  she  has  a  conflict  of 
interest  or  bias  or  circmnstances 
otherwise  exist  where  his  or  her  fairness 
might  reasonably  be  questioned.  ^ 

'The  Exchange  proposes  to  extend 
from  15  days  to  28  calendar  days  the 
notice  period  provided  parties  regarding 
the  time  and  place  of  the  hearing.  The 
Exchange  also  proposes  to  change  the 
time  in  advance  of  a  scheduled  hearing 
by  which  each  party  is  required  to 
fiimish  the  panel  and  the  opposing 
party  copies  of  all  documentary 
evidence  to  be  presented  at  the  hearing 
from  five  days  to  10  calendar  days. 
These  changes  are  made  to  conform 
with  NASDR  procedures.*^ 

The  Exchange  further  proposes  to 
specify  in  Rule  1606  that  interlocutory 
Board  review  of  decisions  made  by  a 
panel  during  a  hearing  will  generally  be 
prohibited.  The  proposed  provision 
states  that  interlocutory  review  will  be 
permitted  only  if  the  panel  agrees  to 
such  review  after  determining  that  the 
issue  is  a  controlling  issue  of  rule  or 
policy  and  that  immediate  Board  review 
would  materially  advance  the  ultimate 
resolution  of  the  case.  Currently,  there 


^  These  provisions  are  similar  to  the  recusal 
guidelines  provided  for  in  the  NASD  and  AMEX 
rules.  See  NASD  Code  of  Procedures,  Rules  9233(a) 
(specifying  that  the  terra  "days"  in  the  disciplinary 
rules  is  "calendar"  days)  and  9234(a):  AMEX  Rules, 
Exchange  Disciplinary  Proceedings.  Rules  1  and 
2(b). 

»NASD  Code  of  Procedure,  Rules  9221(d)  (25 
days  notice  of  hearing)  and  9261(a)  (requiring 
submission  of  documentary  evidence  at  least  10 
days  prior  to  hearing  date). 


is  nothing  in  the  Exchange  rules  with 
respect  to  interlocutory  review,  and  the 
proposal  is  consistent  with  NASDR 
procedures.^ 

Finally,  the  Exchange  proposes  to 
amend  Rule  1606  regarding  ex  parte 
communications  to  specify  that  the 
prohibition  on  ex  parte  communications' 
extends  to  members  of  a  hearing  panel 
and  to  board  members,  in  addition  to 
BCC  members.  It  would  be 
inappropriate  for  a  member  or  an 
associated  person  to  discuss  a  pending 
disciplinary  matter  with  any  party  that 
may  be  called  upon  to  render  a  decision 
in  the  matter.  In  light  of  the  proposed 
changes  discussed  above  that  specifies 
that  a  hearing  panel  will  make 
disciplinary  determinations,  and  the 
right  for  review  of  a  panel  decision  by 
the  Board  discussed  below,  the 
prohibition  should  be  extended  to 
members  of  panels  and  the  Board. 

Rule  1608  (Decision)  is  renumbered  to 
Rule  1607.  The  Exchange  proposes  to 
delete  paragraph  (b)  from  the  rule.  This 
provision  specifies  that  if  a  hearing 
panel  is  comprised  of  less  than  half  of 
the  members  of  the  BCC,  there  would  be 
an  automatic  review  by  a  majority  of  the 
BCC.  As  discussed  above,  the  Exchange 
is  proposing  that  hearings  be  conducted 
by  a  hearing  panel  instead  of  the  BCC. 
Therefore,  paragraph  (b)  is  not 
applicable  under  the  proposed  change 
to  Rule  1607  (Hearings). 

Rule  1606  (Summary  Proceedings)  is 
re-numbered  Rule  1608.  This  rule 
currently  specifies  that  a  panel  may 
make  a  determination  without  a  hearing 
and  may  impose  a  penalty  as  to 
violations  that  a  Respondent  has 
admitted  or  has  faileid  to  answer  on  that 
otherwise  do  not  appear  in  dispute.  The 
Exchange  proposed  to  specify  that  the 
ten-day  notice  currently  required  imder 
the  rule  is  "calendar"  days  and  that  it 
be  given  to  the  panel  chairman,  but 
proposes  no  substantive  changes  to  this 
rule. 

Rule  1607  (Offers  of  Settiement)  is  re- 
numbered Rule  1609.  This  rule  provides 
that  a  Respondent  may  submit  a  written 
offer  of  settlement  following  service  of 
a  statement  of  charges.  The  Exchange 
proposes  to  re-organize  thi^  rule,  as  well 
as  specify  that  an  offer  of  settiement 
may  be  submitted  to  the  Chief 
Regulatory  Officer  if  a  panel  has  not  yet 
been  formed.  The  Respondent  may 
submit  a  written  statement  in  support  of 
the  offer,  but  the  Exchange  proposes  to 
eliminate  the  right  to  request  an  oral 
argument  in  support  of  the  offer.  The 
proposal  also  specifies  that  where  a 


'  See  NASDR  Code  of  Procedure,  Rule  9148:  mm 
also  Chicago  Board  Options  Exchange  ("CBOE") 
Rule  17.6(b). 
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panel  or  Chief  Regulatory  Officer 
accepts  an  offer  of  settlement,  it  or  he 
will  issue  a  decision,  including  findings 
and  conclusions  and  imposing  a 
sanction,  consistent  with  the  terms  of 
the  offer.  Where  a  panel  or  Chief 
Regulatory  Officer  rejects  an  offer  of 
settlement,  it  or  he  will  notify  the 
Respondent  and  the  matter  will  proceed 
as  if  such  offer  had  not  been  made.  A 
decision  to  accept  or  reject  an  offer  of 
settlement  is  final,  and  the  Respondent 
may  not  seek  review  thereof. 

Rule  1609  (Review)  is  re-numbered  to 
Rule  1610.  This  rules  provides  that  the 
Respondent  has  15  days  following  a 
decision  to  submit  a  petition  for  review 
of  a  disciplinary  decision.  The  Exchange 
proposes  to  extend  this  period  to  25 
"calendar"  days  and  specify  that  the 
review  is  conducted  by  the  Board  to  be 
consistent  with  the  time  allowed  under 
NASD  rules.*  The  Exchange  does  not 
propose  any  other  substantive  changes 
to  this  rule. 

Rule  1610  (Judgment  and  Sanction)  is 
re-numbered  to  Rule  1611.  This  rule 
provides  generally  that  members  and 
associated  persons  may  be  disciplined 
by,  among  other  things,  fine,  censiue, 
expulsion,  suspension,  and  limitation  of 
activities,  functions  and  operations.  The 
Exchange  proposes  to  adopt  a  provision 
under  this  rule  specifying  that  all  fines 
and  other  monetary  sanctions  be  paid  to 
the  Chief  Financial  Offer  of  the 
Exchange.  The  proposal  would  permit 
the  Exchange  to  summarily  suspend  a 
Member  that  fails  to  promptly  pay  a 
fine,  or  terminate  the  association  of  a 
person  who  fails  to  promptly  pay  a  fine, 
when  such  fine  becomes  finally  due  and 
payable.^  In  addition,  the  Exchange 
proposes  to  require  that  a  member  or 
associated  person  bear  such  costs  of  the 
proceeding  as  the  adjudicator  deems  fair 
and  appropriate  under  the 
circimistances . '  ° 

Rule  1611  (Service  of  Notice)  and 
1612  (Extension  of  Time  Limits)  have 
been  combined  in  Rule  1612 
(Procedural  Matters).  The  Exchange 
does  not  propose  any  substantive 
changes  to  these  rules. 

The  Exchange  also  proposes  several 
changes  to  the  minor  rule  violation  plan 
contained  in  Rule  1614.'^  Under  this 
rule,  the  Exchange  staff  has  the 
authority  to  issue  "traffic  tickets"  for 
violations  that  are  minor  in  nature. 
While  violations  are  generally  black  and 
white,  recipients  of  penalties  under  the 


»  See  NASD  Code  of  Procedure.  Rule  931 1(a). 

»  See  NASD  Code  of  Procedure.  Rule  8320(b). 

><>  See  NASD  Code  of  Procedure.  Rule  8330. 

' '  This  constitutes  the  requisite  notification 
required  for  minor  rule  violation  plans  under  Rule 
19d-l  of  the  Exchange  Act. 


minor  rule  violation  plan  have  a  right  to 
appeal  the  imposition  of  a  fine  to  the 
BCC  and  ultimately  to  the  Board.  The 
Exchange  proposes  to  specify  that  the 
formal  rules  of  evidence  do  not  apply  to 
review  hearings  conducted  by  the  BCC 
imder  Rule  1614.  The  BCC  will 
determine  the  time  and  place  of  the 
hearing  and  make  all  determinations 
with  regard  to  procedural  or  evidentiary 
matters,  as  well  as  prescribe  the  time 
within  which  all  documents  or  written 
materials  must  be  submitted.  Evidence 
may  be  presented  and  witnesses  may 
testify  and  be  subject  to  questioning  by 
the  BCC  and  the  opposing  party.  A 
person  fined  imder  Rule  1614  is  entitled 
to  be  presented  by  coujisel  who  may 
participate  fully  in  the  hearing.  ^^ 

The  Exchange  also  proposes  to  clarify 
the  application  of  the  Rule  to  particular 
violations.  Paragraph  (d)  of  the  rule 
currently  specifies  sanctions  for 
violations  of  Rule  412  (Position  Limits), 
Rule  1403  (Focus  Reports),  Rule  1404 
(Requests  for  Data),  Rule  717  (Order 
Ent^),  Rule  803  (Quotation  Parameters) 
and  Rule  805  (Execution  of  Orders  in 
Appointed  Options).  The  Exchange  is 
not  proposing  to  include  any  additional 
rules  or  to  change  any  of  the  sanctions 
with  the  exception  of  a  time  parameter 
associated  with  Rule  803  and  the 
sanctions  related  to  violations  of  Rule 
805,  both  of  which  are  discussed  below. 

Many  of  the  sanction  schedules  for 
violations  of  the  Rules  listed  above 
currently  contain  an  indication  that 
upon  a  certain  nvunber  of  violations,  a 
referral  will  be  made  to  the  BCC.  This 
reference  to  the  BCC  is  made  because 
the  rules  currently  provide  for  the  BCC 
to  issue  formal  charges  that  initiate 
formal  disciplinary  actions,  hi  light  of 
the  proposed  changes  discussed  above 
that  provide  for  the  issuance  of  charges 
by  the  Chief  Regulatory  Officer,  the 
Exchange  proposes  to  remove  the 
reference  to  the  BCC  in  the  minor  rule 
schedules  and  instead  indicate  that  the 
level  of  violation  subjects  the  member  to 
"Formal  Disciplinary  Action,"  which  is 
outside  of  the  scope  of  Rule  1614.  This 
has  the  same  effect  as  the  prior  reference 
to  the  BCC  and  does  not  substantively 
change  the  sanction  schedules. 
Rule  803  contains  maximum 
quotation  spread  parameters  that 
currently  are  uniform  across  the  five 
options  exchanges.  Unlike  other  options 
exchanges,  market  makers  on  the  ISE 
quote  independently  from  remote 
locations,  and  each  quote  entered  by  a 
market  maker  must  have  a  size 


>^This  language  parallels  that  contained  in  the 
Exchange's  existing  hearing  procedures  contained 
in  Rule  160S(d).  which  is  proposed  to  be  amended 
to  Rule  1606(e). 


associated  with  the  price.  Once  the  size 
associated  with  a  price  is  exhausted,  the 
price  is  automatically  moved  down  for 
a  bid  and  up  for  an  offer  by  the 
Exchange  according  to  pareimeters  pre- 
set by  the  market  maker.  As  a  result,  a 
market  maker  might  enter  a  quote  with 
an  allowable  bid-ask  spread,  but  have  its 
bid  and/or  offer  automatically  moved  by 
the  Exchange  so  that  the  spread 
becomes  too  wide.  Accordingly,  market 
makers  must  be  given  some  amount  of 
time  to  update  a  quote  to  bring  the 
spread  within  the  allowable  parameters. 
Currently,  Rule  1614(d)(6)  specifies  that 
a  market  maker  must  take  immediate 
action  to  adjust  its  quote  to  comply  with 
the  maximum  allowable  spread,  and 
that  except  in  unusual  market 
conditions,  immediate  means  within 
five  seconds.  This  five  second  guideline 
was  adopted  before  the  Exchange 
initiated  trading.  Experience  now 
indicates  that  five  seconds  is 
insufficient  for  a  market  maker  to  enter 
an  adjusted  price  and  communicate  the 
new  price  to  the  Exchange.  Accordingly, 
the  Exchange  proposes  to  increase  the 
guideline  to  ten  seconds.  While  ten 
seconds  remains  a  very  short  period  of 
time  for  a  market  maker  to  enter  an 
adjusted  price,  the  Exchange  believes  it 
is  prudent  to  keep  the  guideline  as  low 
as  practically  possible.  If  experience 
with  the  ten  second  guideline  indicates 
that  additional  time  is  needed  to  create 
a  fair  opportunity  for  members  to 
comply  with  the  spread  parameters,  the 
Exchange  will  consider  amending  the 
rule  to  increase  the  guideline. 

With  respect  to  violation  Rule  805, 
the  Exchange  is  proposing  to  increase 
the  fine  amounts  and  clarify  the 
application  of  the  sanction  schedule. 
Rule  805  requires  market  makers  to 
execute  a  minimum  percentage  of  their 
total  volume  in  appointed  options 
measured  on  a  quarterly  basis.  The 
sanction  schedule  currently  provides 
that  a  member  will  receive  a  letter  of 
caution  for  the  first  violation  of  this 
requirement  within  a  rolling  twelve- 
month period,  and  will  be  subject  to  a 
fine  of  $400.  $800  and  $1200  for  the 
second,  third  and  fourth  violations, 
respectively.  The  Exchange  believes  that 
it  is  appropriate  to  increase  the  fine 
amounts  to  $500,  $1000  and  $2500, 
respectively.  In  addition,  the  sanction 
schedule  currently  indicates  that  a 
member  will  receive  a  letter  of  caution 
for  the  first  offense  "within  85%  of  the 
requirement"  and  a  fine  for  the  second 
offense  "not  within  85%  of 
requirement."  The  Exchange  proposes 
that  both  of  these  references  be  deleted, 
as  they  are  inconsistent  with  each  other 
and  the  intent  of  the  Rule  1614.  In 
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particular,  paragraph  (a)  of  Rule  1614 
states  that  the  Exchange  is  not  required 
to  impose  a  fine  pursuant  to  the  Rule 
with  respect  to  the  violation  of  any  Rule 
included  therein,  and  that  the  Exchange 
may,  whenever  it  determines  that  any 
violation  is  not  minor  in  natiu«,  bring 
a  formal  disciplinary  action,  rather  than 
impose  the  sanction  contained  in  the 
minor  violation  schedule.  The  Exchange 
will  consider  the  severity  of  the 
violation  of  Rule  805  in  every  case, 
whether  it  is  the  first,  second,  third  or 
fourth  violation  within  a  rolling  twelve- 
month period  and  determine  whether  it 
is  appropriate  to  apply  the  minor  rule 
sanction  contained  in  the  schedule  or 
whether  formal  disciplinary  action 
should  be  taken. 

The  final  proposed  rule  change  is  to 
Rule  1615,  which  states  that  the 
Exchange  may  contract  with  another 
SRO  to  perform  some  or  all  of  the 
Exchange's  disciplinary  functions.  ^^ 
This  rule  also  states  that  the  Exchange 
shall  specify  to  what  extent  the  ISE's 
disciplinary  rules  govern  ISE 
disciplinary  actions  and  to  what  extent 
the  rules  of  another  SRO  with  which  the 
Exchange  has  contracted  shall  govern 
such  actions.  Notwithstanding  any 
arrangement  with  another  SRO,  the  ISE 
retains  ultimate  legal  responsibility  for 
and  control  of  all  disciplinary  fimctions, 
and  this  is  also  expressly  stated  in  Rule 
1615. 

The  Exchange  proposes  to  adopt 
Supplemental  Material  .01  to  Rule  1615 
to  specify  that  it  has  entered  into  a 
contract  with  NASDR  to  provide 
professional  hearing  officers  and  to  act 
as  an  agent  of  the  Exchange  with  respect 
to  the  ISE's  disciplinary  procedures. 
The  proposed  provision  states  that  all  of 
the  ISE's  disciplinary  rules  shall  govern 
Exchange  disciplinary  actions.  In 
addition,  the  provision  recognizes  that 
under  Rule  1606(a)  (as  proposed  in  this 
filing)  the  professional  hearing  officer  is 
designated  as  the  chairman  of  a  hearing 
panel,  and  that  vinder  Rule  1606(e)  (as 
proposed  in  this  filing),  the  chairman  of 
the  panel  has  the  sole  responsibility  to 
determine  procedural  matters.  In  the 
course  of  discharging  his 
responsibilities,  the  professional  hearing 
officer  shall  apply  the  standards 
contained  in  the  NASD  Code  of 
Procedure,  and  policies,  practices  and 
interpretations  thereof,  so  long  as  the 
ISE's  Rules  are  not  in  conflict. 


"  See  Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d-2;  Order 
Granting  Approval  of  Plan  Allocating  Regulatory 
Responsibility:  International  Securities  Exchange 
LLC  and  National  Association  of  Securities  Dealers, 
Inc.,  Securities  Exchange  Act  Release  No.  42815 
(May  23,  2000).  65  FR  34762  (May  31,  2000). 


The  Exchange  believes  this  provision 
strikes  the  appropriate  balance  between 
adopting  and  applying  ISE  procedures 
and  gaining  the  benefit  of  its 
relationship  with  NASDR.  Specifically, 
as  described  above,  the  ISE  has 
proposed  a  disciplinary  procedure  that 
is  similar  to  those  of  other  exchanges 
and  which  it  believes  provides  members 
with  due  process.  The  ISE  also  seeks  to 
utilize  the  experience  that  has  been 
developed  by  NASDR  over  decades  of 
hearing  cases  and  rendering  opinions. 
By  directing  the  professional  hearing 
officer  to  apply  the  standards,  policies, 
practices  and  interpretations  under  the 
NASD  Code  of  Procedure  where  ISE 
Rules  are  not  in  conflict,  the  ISE 
represents  that  the  Exchange  and  its 
members  are  able  to  benefit  from  this 
experience.  As  the  ISE  gains  experience 
with  respect  to  procedural  issues  arising 
during  disciplinary  hearings,  it  will 
propose  its  own  rules  where  appropriate 
or  when,  in  the  opinion  of  the 
Exchange,  it  believes  an  interpretation, 
policy  or  practice  different  £rom  what  is 
applied  imder  the  NASD  Code  of 
Procedure  should  be  applied  to  ISE 
disciplinary  hearings.  In  this  respect, 
the  ISE  will  closely  monitor 
determinations  made  by  professional 
hearing  officers  and  continually 
evaluate  whether  procedural  issues 
should  be  made  according  to  the  NASD 
Code  of  Procedure. 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  Section  6(b)(1)  of 
the  Act,^^  which  requires  that  an 
exchange  be  organized  and  have  the 
capacity  to  be  able  to  carry  out  the 
purposes  of  this  title  and  to  comply,  and 
to  enforce  compliance  by  its  members 
and  persons  associated  with  its 
members,  with  the  provisions  of  the 
Exchange  Act,  the  rules  and  regulations 
thereunder,  and  the  rules  of  the 
exchange.  The  proposal  is  designed  to 
further  the  purposes  of  Section  6(b)(6) " 
requiring  the  rules  of  an  exchange  to 
provide  that  its  members  and  persons 
associated  with  its  members  be 
appropriately  disciplined  for  violation 
of  the  provisions  of  the  Exchange  Act, 
the  rules  or  regulation  thereunder,  or 
the  rules  of  the  exchange,  as  well  as 
Section  6(b)(7)  '^  requiring  the  rules  of 
an  exchange  to  provide  a  fair  procedure 
for  the  disciplining  of  members  and 
persons  associated  with  members. 


'M5U.S.C.  78f(b)(l). 
"15  U.S.C.  78fn))(6). 
••15U.S.C.  78«(b)(7). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change,  as  amended,  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  ISE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  as  amended,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  date,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549-    _ 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  fix)m  the  pubUc  in  accordance 
with  the  provisions  of  5  U.S.C.  552.  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2001-04  and  should  be 
submitted  by  Jime  19.  2001. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  01-13328  Filed  5-25-01;  8:45  am) 
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2001-08) 

Setf-Regulatory  Organizations;  The 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Processing  Commission  Payments 

May  21.  2001. 

PuTsaant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
April  27.  2001.  The  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Sectirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  items 
have  been  prepared  primarily  by 
NSCC.  2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends  the 
process  by  which  commissions  are  paid 
to  non-clearing  members. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 


"  17  CFR  20O.3O-3(a)(12). 

M5U.S.C.  78s(b)(l). 

^  A  copy  of  NSCC's  proposed  rule  change  is 
available  at  the  Commission's  Public  Reference 
Section  or  through  NSCX^. 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

As  part  of  NSCC's  ongoing  efforts  to 
increase  processing  efficiencies.  NSCC 
has  decided  to  modify  its  rules  to 
fiulher  standardize  and  automate  the 
processing  of  commission  payments  to 
non-clearing  members. 

In  accordance  with  NSCC  Rule  16. 
NSCC's  Commission  Bill  Service 
currently  permits  non-clearing  members 
entitled  to  a  credit  to  receive  their 
monthly  commission  bill  payments 
either  electronically  by  Automated 
Clearing  House  ("ACH")  wire  transfer  or 
manually  by  check.  At  present,  slightly 
less  than  50%  of  NSCC's  approximate 
350  non-clearing  members  physically 
receive  their  commission  bill  payments 
by  check.  Such  manual  distributions  are 
made  on  the  floors  of  the  New  York 
Stock  Exchange  ("NYSE")  and  the 
American  Stock  Exchange  ("AMEX"). 
The  proposed  rule  change  will  require 
all  non-clearing  members  to  execute 
appropriate  ACH  documentation  in 
order  to  receive  their  credit  payments. 

In  the  event  a  non-clearing  member 
does  not  pay  the  amoimt  it  owes  to 
NSCC.  the  rule  is  being  changed  to 
explicitly  permit  NSCC  to  set-off  any 
future  commission  bill  credits  to  which 
it  is  entitled. 

Subject  to  SEC  approval.  NSCC  will 
implement  the  proposed  rule  changes 
on  Jidy  13.  2001.  U  a  non-clearing 
member  has  not  executed  the 
appropriate  ACH  wire  transfer 
docimientation  such  member  will  not 
receive  any  credit  payments  imtil  it 
does. 

The  proposed  rule  change  will 
facilitate  the  prompt  and  accurate 
payment  of  commission  bill 
transactions.  The  proposed  rule  change 
is  therefore  consistent  with  Section  17A 
of  the  Act  and  the  rules  and  regulations 
theretmder. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

NSCC  has  worked  with  and  received 
the  support  of  the  NYSE  and  the  AMEX 
with  respect  to  these  proposed  changes. 
No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 


the  Commission  of  any  written 
comments  it  receives. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  FEDERAL 
REGISTER  or  within  such  longer  period 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v^rlthheld  frt}m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  aR-NSCC-2001-08  and 
should  be  submitted  by  June  19,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-13326  Filed  5-25-01;  8:45  am) 
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May  22,  2001. 

On  May  17,  2001,  the  Canadian    ' 
Derivatives  Clearing  Corporation 
("CDCC")  ^  and  Bourse  de  Montreal.  Inc. 
("Bourse  de  Montreal")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Rule  9b-l  under  the  Securities 
Exchange  Act  of  1934  ("Act").^  five 
definitive  copies  of  an  amended  options 
disclosure  dociunent  ("ODD"),  which 
describes  the  risks  and  characteristics  of 
Canadian  exchange-traded  put  and  call 
options  traded  on  the  Bourse  de 
Montreal.  3 

The  Commission  has  reviewed  the 
amended  ODD  and  finds  that  it 
complies  with  Rule  9b-l  imder  the 
Act.*  Among  other  things,  the  CDCC 
and  Bovuse  de  Montreal  have  revised 
the  ODD  to  describe  changes  in  the 
Canadian  marketplace.  Previously, 
options  cleared  and  settled  by  the  CDCC 
were  purchased  and  sold  in  transactions 
on  the  Montreal  Exchange  (now  the 
Bourse  de  Montreal),  the  Toronto  Stock 
Exchange  ("TSE").  the  Toronto  Futures 
Exchange  ("TFE").  and  the  Vancouver 
Stock  Exchange  ("VSE").  Under  a 
Memorandum  of  Agreement  dated 
March  15, 1999.  the  Alberta  Stock 
Exchange  ("ASE").  the  Bourse  de 
Montreal,  the  TSE,  and  the  VSE  agreed 
that  the  ASE  and  the  VSE  would 
combine  to  create  a  single  jimior 
equities  market,  that  all  senior  equities  • 
would  be  transferred  to  the  TSE.  and 
that  the  Bourse  de  Montreal  would  trade 
all  exchange- traded  derivative  products, 
including  any  type  of  option  contracts. 
Under  this  agreement,  derivative 


products  traded  on  the  TFE  were 
transformed  to  the  Boiu^e  de  Montreal. 

Other  revisions  to  the  ODD  include:  a 
discussion  of  Enhanced  Capital 
Monitoring.^  which  was  introduced  in 
October  2000;  a  clarification  of  certain 
U.S.  federal  income  tax  aspects  of 
options  transactions;  and  the  addition  of 
new  terms  to  the  ODD  glossary.  The 
revised  ODD  further  states  that  the 
CDCC  is  now  issuing  options  on  the 
S&P/TSE  60  Index  and  deletes  reference 
to  the  TSE  35  Index  options  and  TSE 
100  Index  options,  which  the  CDCC  no 
longer  issues. 

Rule  9b-l  under  the  Act  provides  that 
an  options  market  must  file  five 
preliminary  copies  of  an  amended  ODD 
with  the  Commission  at  least  30  days 
prior  to  the  date  when  definitive  copies 
of  the  ODD  are  fiunished  to  customers, 
imless  the  Commission  determines 
otherwise,  having  due  regard  to  the 
adequacy  of  information  disclosed  and 
the  protection  of  investors.^  The 
Commission  has  reviewed  the  amended 
ODD.  and  finds  that  it  is  consistent  with 
the  protection  of  investors  and  in  the 
public  interest  to  allow  the  distribution 
of  the  disclosure  document  as  of  the 
date  of  this  order.  ^ 

It  is  therefore  ordered,  pvusuant  to 
Rule  9b-l  imder  the  Act,8  that  the 
proposed  amendment  to  the  CDCC  and 
Bourse  de  Montreal  ODD  (SR-ODD-00- 
04)  is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-13330  Filed  5-25-01;  8:45  am] 
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'  The  CDCC  was  formerly  known  as  Trans  Canada 
Options  Inc.  ("TCO").  The  name  of  the  corporation 
was  changed  in  January  1996. 

»17CFR240.19b-l. 

'  The  Commission  initially  approved  the  use  and 
distribution  of  the  TCO  ODD  in  1984.  See  Securities 
Exchange  Act  Release  No.  21365  (October  2, 1984), 
49  FR  39400  (October  5,  1984).  The  Commission 
subsequently  approved  several  amended  versions  of 
the  TCO  ODD,  and  after  1996.  the  CDCC  ODD.  See 
Securities  Exchange  Act  Release  Nos.  37569 
(August  14. 1996),  61  FR  43281  (August  21, 1996); 
29033  (April  1,  1991),  56  FR  14407  (April  9. 1991); 
24480  (May  19,  1987),  52  FR  20179  (May  29,  1987); 
and  22349  (August  21.  1985).  50  FR  34956  (August 
28,  1985). 

«17CFT240.9l>-l. 


*  Enhanced  Capital  Monitoring  is  a  process 
designed  to  assess  and  mitigate  the  credit  risk  of  a 
CDCC  Clearing  Member  to  which  the  CDCC  is 
exposed. 

»  This  provision  is  intended  to  permit  the 
Commission  either  to  accelerate  or  extend  the  time 
period  in  which  definitive  copies  of  a  disclosure 
document  may  be  distributed  to  the  public. 

'  Rule  9b-l  under  the  Act  provides  that  the  use 
of  an  ODD  shall  not  be  permitted  unless  the  options 
class  to  which  the  documents  relates  is  the  subject 
of  an  effective  registration  statement  on  Form  S-20 
under  the  Securities  Act  of  1933.  On  April  20.  2001, 
the  Commission,  pursuant  to  delegated  authority, 
declared  effective  the  CDCCs  most  recent  Post- 
Effective  Amendment  to  its  Form  S-20  registration 
statement.  See  File  No.  2-«9458. 

•17CFR240.9b-l. 

•17  CFR  200.3O-3(a)(39)(i).  - 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Docket  No.  34-4331 ;  File  No.  SR-4SE- 
2001-111 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Intematlonai 
Securities  Exchange  LLC  To  Trade 
Standardized  Equity  Options  on  Trust 
Issued  Receipts 

May  21,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  April  20. 
2001.  the  International  Securities 
Exchange  LLC  ("ISE"  and  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  17,  2001.  the  ISE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposed 
rule  change  on  an  accelerated  basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
listing  and  maintenance  standards  to 
allow  for  trading  of  standardized  equity 
options  on  trust  issued  receipts.  The 
text  of  the  proposed  rule  change 
follows.  Proposed  new  language  is  in 
italics. 


Rule  502.    Criteria  for  Underiying 
Seciurities 

***** 

(j)  Securities  deemed  appropriate  for 
options  trading  shall  include  shares  or 
other  securities  ("Trust  Issued 
Receipts")  that  are  principally  traded  on 
a  national  securities  exchange  or 
through  the  facilities  of  a  national 


'  15  U.S.C.  78s(bKl). 

M7CFR240.19b-4. 

3  See  letter  to  Susie  Cho,  Division  of  Market 
Regulation  ("Division").  SEC,  from  Michael  Simon, 
Senior  Vice  President  and  General  Counsel,  ISE. 
dated  May  16.  2001  ("Amendment  No.  1").  In 
Amendment  No.  1,  Uje  ISE  noted  dial  d>e  trust 
issued  receipts  will  be  issued  upon  the  deposit  of 
the  shares  of  underlying  securities  represented  by 
a  round-lot  of  100  receipts  and  that  the  trust  will 
cancel,  and  an  investor  may  obtain,  hold,  trade  or 
surrender  trust  issued  receipts  in  a  round-lot  and 
round-lot  multiples  of  100  receipts.  The  ISE  also 
added  proposed  margin  requirements  for  options  on 
trust  issued  receipts  and  corrected  a  typographical 
error  in  the  proposed  rule  language. 
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securities  association  and  reported  as  a 
national  market  security,  and  that 
represent  ownership  of  the  specific 
deposited  securities  held  by  a  trust, 
pmvided: 

(1)  the  Trust  Issued  Receipts  (i)  meet 
the  criteria  and  guidelines  for 
underiying  securities  set  forth  in 
paragmph  (b)  to  this  Rule;  or  (ii)  must 
be  available  for  issuance  or  cancellation 
each  business  day  from  the  Trust  in 
exchange  for  the  underlying  deposited 
securities,  and 

(2)  not  more  than  20%  of  the  weight 
of  the  Trust  Issued  Receipt  is 
represented  byADRs  on  securities  for 
which  the  primary  market  is  not  subject 
to  a  comprehensive  surveillance 
agreement. 

Rule  503.    Withdrawal  of  Approval  of 
Underlying  Securities 

***** 

(j)  Absent  exceptional  circumstances, 
securities  initially  approved  for  options 
trading  pursuant  to  paragraph  (j)  of 
Rule  502  (such  securities  are  defined 
and  referred  to  in  that  paragraph  as 
"Trust  Issued  Receipts")  shall  not  be 
deemed  to  meet  the  Exchange's 
requirements  for  continued  approval, 
and  the  Exchange  shall  not  open  for 
trading  any  additional  series  of  option 
contracts  of  the  class  covering  such 
Trust  Issued  Receipts,  whenever  the 
Trust  Issued  Receipts  are  delisted  and 
trading  in  the  Receipts  is  suspended  on 
a  national  securities  exchange,  or  the 
Trust  Issued  Receipts  are  no  longer 
traded  as  national  market  securities 
through  the  facilities  of  a  national 
securities  association.  In  addition,  the 
Exchange  shall  consider  the  suspension 
of  opening  transactions  in  qny  series  of 
options  of  the  class  covering  Trust 
Issued  Receipts  in  any  of  the  following 
circumstances: 

(1)  in  accordance  with  the  terms  of 
paragraph  (b)  this  Rule  503  in  the  case 
of  options  covering  Trust  Issued 
Receipts  when  such  options  were 
approved  pursuant  to  subparagraph 
(j)(l)(i)  under  Rule  502; 

(2)  the  Trust  has  more  than  60  days 
remaining  until  termination  and  there 
are  fewer  than  50  record  and/or 
beneficial  holders  of  Trust  Issued 
Receipts  for  30  or  more  consecutive 
trading  days; 

(3)  the  Trust  has  fewer  than  50.000 
receipts  issued  and  outstanding; 

(4)  the  market  value  of  all  receipts 
issued  and  outstanding  is  less  than 
$1,000,000;  or 

(5)  such  other  event  shall  occur  or 
condition  exist  that  in  the  option  of  the 
Exchange  makes  further  dealing  in  such 
options  on  the  Exchange  inadvisable. 
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(k)  For  Holding  Company  Depositary 
Receipts  (HOLDRs).  the  Exchange  will 
not  open  additional  series  of  options 
overlying  HOLDRs  (without  prior 
Commission  approval)  if: 

(1)  the  proportion  of  securities 
underlying  standardized  equity  options 
to  all  securities  held  in  a  HOLDRs  trust 
is  less  than  80%  (as  measured  by  their 
relative  weightings  in  the  HOLDRs 
trust);  or 

(2)  less  than  80%  of  the  total  number 
of  securities  held  in  a  HOLDRs  trust 
underlie  standardized  equity  options. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  provide  for  the  trading  of 
options  on  trust  issued  receipts.*  The 
Exchange  believes  that  the  listing  and 
maintenance  criteria  proposed  in  its 
new  rule  are  consistent  with  the  options 
listing  and  maintenance  criteria  for  trust 
issued  receipts  currently  used  by  the 
American  Stock  Exchange  LLC 
("Amex").  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  and  tiie  Pacific 
Exchange,  hic.  ("PCX").s  Trust  issued 
receipts  are  exchange-listed  seciuities 
representing  beneficial  ownership  of  the 
specific  deposited  securities  represented 
by  the  receipts.  They  are  negotiable 
receipts  issued  by  a  trust  representing 
securities  of  issuers  that  have  been 
deposited  and  are  held  on  behalf  of  the 
holders  of  the  trust  issued  receipts. 
Trust  issued  receipts,  which  trade  in 


*  The  Exchange  is  not  proposing  at  this  time  to 
list  FLEX  options  on  trust  issued  receipts. 

*  See  Securities  Exchange  Act  Release  No.  44138 
(March  30,  2001),  66  FR  19593  (April  16.  2001) 
(approving  SR-PC3C-2001-15);  Securities  Exchange 
Act  Release  No.  43043  (July  17,  2000),  65  FR  46520 
(July  28,  2000)  (approving  SR-CBOE-00-25):  and 
Securities  Exchange  Act  Release  No.  42947  (June 
15,  2000).  65  FR  39211  (June  23.  2000)  (approving 
SR-Aniex-99-37). 


round-lots  of  100.  and  multiples  thereof, 
may  be  issued  after  their  initial  offering 
through  a  deposit  with  the  trustee  of  the 
required  number  of  shares  of  common 
stock  of  the  underlying  issuers.  This 
characteristic  of  trust  issued  receipts  is 
similar  to  that  of  exchange-traded  fund 
shares,  which  also  may  be  created  on 
any  business  day  upon  deposit  of  the 
requisite  securities  comprising  a 
creation  unit.^  The  trust  will  only  issue 
receipts  upon  the  deposit  of  the  shares 
of  underlying  seciu-ities  that  are 
represented  by  a  round-lot  of  100 
receipts.  Likewise,  the  trust  will  cancel, 
and  an  investor  may  obtain,  hold,  trade 
or  surrender  trust  issued  receipts  in  a 
round-lot  and  round-lot  multiples  of 
100  receipts. 

Generally,  options  on  trust  issued 
receipts  are  proposed  to  be  traded  to  the 
Exchange  pursuant  to  the  same  rules 
and  procediues  that  apply  to  trading  in 
options  on  equity  securities.  The 
Exchange  will  list  option  contracts 
covering  100  trust  issued  receipts,  the 
minimum  required  round-lot  trading 
size  for  the  underlying  receipts.  Strike 
prices  for  trust  issued  receipts  will  be 
set  to  bracket  the  trust  issued  receipts  at 
the  same  intervals  that  apply  to  other 
equity  options  under  ISE  Rule  504  (i.e., 
2V2  point  intervals  for  underlying  equity 
values  up  to  $25;  5  point  intervals  for 
imderlylng  equity  values  greater  than 
$25  up  to  $200;  and  10  point  intervals 
for  underlying  equity  values  greater 
than  $200).  The  proposed  position  and 
exercise  limits  for  trust  issued  receipts 
would  be  the  same  as  those  established 
for  other  equity  options,  as  set  forth  in 
ISE  Rules  412  and  414,  respectively. 
The  Exchange  anticipates  that  most 
options  on  trust  issued  receipts  will 
initially  qualify  for  the  lowest  position 
limit.  However,  as  with  other  equity 
options,  applicable  position  limits  will 
be  increased  for  options  if  the  volume 
of  trading  in  the  trust  issued  receipts 
increases  to  the  extent  needed  to  permit 
a  higher  limit. 

The  listing  and  maintenance 
standards  proposed  for  options  on  trust 
issued  receipts  are  set  forth  respectively 
in  proposed  paragraph  (j)  under  ISE 
Rule  502,  and  in  proposed  paragraphs  (j) 
and  (k)  imder  ISE  Rule  503.  Pursuant  to 
the  proposed  initial  listing  standards,  , 
the  Exchange  will  list  options  only  on 
trust  issued  receipts  that  are  principally 
traded  on  a  national  securities  exchange 
or  through  the  facilities  of  a  national 
securities  association  and  reported  as 
national  market  securities.  In  addition. 
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*The  Exchange  received  approval  to  trade 
options  on  exchange-traded  fund  shares  on 
February  28,  2001.  See  Securities  Exchange  Act 
Release  No.  44037  (March  2,  2001),  66  FR  14613 
(March  13.  2001). 


the  initial  listing  standards  require  that 
either:  (i)  The  trust  issued  receipts  meet 
the  uniform  options  listing  standards  in 
paragraph  (b)  of  ISE  Rule  502.  which 
include  criteria  covering  the  minimum 
public  float,  trading  volume,  and  share 
price  of  the  imderlylng  security  in  order 
to  list  the  option; '  or  (ii)  the  trust  issued 
receipts  must  be  available  for  issuance 
or  cancellation  each  business  day  from 
the  trust  in  exchange  for  the  underlying 
deposited  securities. 

In  addition,  listing  standards  for 
options  on  trust  issued  receipts  will 
require  that  any  American  Depository 
Receipts  ("ADRs")  in  the  portfolio  on 
which  the  Trust  is  based  for  which  the 
securities  underlying  the  ADRs'  primary 
markets  are  in  countries  that  are  not 
subject  to  comprehensive  surveillance 
agreements  will  not  in  the  aggregate 
represent  more  than  20  percent  of  the 
weight  of  the  portfolio. 

The  Exchange's  proposed 
maintenance  standards  provide  that  if  a 
particular  series  of  trust  issued  receipts 
should  cease  to  trade  on  an  exchange  or 
as  national  market  securities  in  the  over 
the-counter  market,  there  will  be  no 
opening  transactions  in  the  options  on 
the  trust  issued  receipts,  and  all  such 
options  will  trade  on  a  liquidation-only 
basis  (i.e.,  only  closing  transactions  to 
permit  the  closing  of  outstanding  open 
options  positions  will  be  permitted).  In 
addition,  the  Exchange  will  consider  the 
suspension  of  opening  transactions  in 
any  series  of  options  of  the  class 
covering  trust  issued  receipts  if:  (i)  For 
options  on  trust  issued  receipts  that 
were  listed  pursuant  to  the  equity 
option  listing  standards  in  paragraph 
(j)(l)(i)  of  ISE  Rule  502,  the  options  fail 
to  meet  the  option  maintenance 
standards  in  paragraph  (b)  of  ISE  Rule 
503;  8  (ii)  the  trust  has  more  than  60 
days  remaining  until  termination  and 
there  are  fewer  than  50  record  and/or 
beneficial  holders  of  trust  issued 
receipts  for  30  or  more  consecutive 
trading  days;  (iii)  the  trust  has  fewer 
than  50,000  receipts  issued  and 


outstanding;  (iv)  the  market  value  of  all 
receipts  issued  and  outstanding  is  less 
than  $1,000,000;  or  (v)  such  other  event 
shall  occur  or  condition  exists  that,  in 
the  opinion  of  the  Exchange,  makes 
further  dealing  in  such  options  on  the 
Exchange  inadvisable  Furthermore,  the 
Exchange  will  not  open  additional 
series  of  options  on  any  Holding 
Company  Depositary  Receipts 
("HOLDRs"),  a  type  of  trust  issued 
receipt,  without  prior  Commission 
approval,  if:  (i)  The  proportion  of 
securities  imderlylng  standardized 
equity  options  to  all  securities  held  in 
a  HOLDRs  ttust  is  less  than  80  percent 
(as  measured  by  the  relative  weightings 
in  the  HOLDRs  tioist); »  or  (ii)  less  than 
80  percent  of  the  number  of  securities 
held  by  a  HOLDR  trust  underlie 
standardized  options. 

Options  on  trust  issued  receipts  will 
be  physically  settled  and  will  have  the 
American-style  exercise  feature  used  on 
all  equity  options,  and  not  the 
Europeans-style  feature.'"  The  proposed 
margin  requirements  for  options  on  trust 
issued  receipts  are  at  the  same  levels 
that  apply  to  options  generally  under 
ISE  Rule  1202."  except,  with  respect  to 
trust  issued  receipts  based  on  a  broad- 
based  portfolio,  minimum  margin  must 
be  deposited  and  maintained  equal  to 
100%  of  the  current  market  value  of  the 
option  plus  15%  of  the  market  value  of 
equivalent  units  of  the  underlying 
security  value.  Trust  issued  receipts  that 
hold  securities  based  upon  a  narrow- 
based  portfolio  must  have  options 
margin  that  equals  at  least  100%  of  the 
current  market  value  of  the  contract 
plus  20%  of  the  market  value  of 
equivalent  unit  of  the  underlying 
security  value.  In  this  respect,  the 
margin  requirements  proposed  for 
options  on  trust  issued  receipts  are 
comparable  to  margin  requirements  that 
currenUy  apply  to  broad-based  and 
narrow-based  index  options  on  the 
NYSE  and  CBOE.'^  Also,  holders  of 
options  on  trust  issued  receipts  that 


'  Specifically,  paragraph  (b)  of  ISE  Rule  502 
requires  the  underlying  security  to  have  a  public 
float  of  7,000.000  shares,  2,000  holders,  trading 
volume  of  2,400,000  shares  in  the  preceding  12 
ntonths.  a  share  price  of  $7.50  for  the  majority  of 
the  business  days  during  the  three  calendar  months 
preceding  the  date  of  the  selection,  and  that  the 
issuer  of  the  underlying  security  is  in  compliance 
•with  the  Act. 

"  Specifically,  paragraph  (b)  of  ISE  Rule  503 
provides  that  an  underlying  security  will  not  meet 
the  Exchange's  requirements  for  continued  listing 
when,  among  other  things:  (i)  There  are  fewer  than 
8,300,000  publicly-held  shares;  (ii)  there  are  fewer 
than  1,600  holders;  (iii)  trading  volume  was  less 
than  1,800.000  shares  in  the  preceding  twelve 
months;  or  (iv)  the  share  price  of  the  underlying 
security  closed  below  $5  on  a  majority  of  the 
business  days  during  the  preceding  six  months. 


«  The  Exchange  represents  that  the  weight  of  each 
security  in  a  HOLDR  trust  will  be  determined  by 
calculating  the  sum  of  the  number  of  shares  of  each 
security  (represented  in  a  single  HOLDR)  and 
underlying  options  multiplied  by  its  respective 
share  price  divided  by  the  sum  of  the  number  of 
shares  of  all  securities  (represented  in  a  single 
HOLDR)  multiplied  by  their  respective  share  prices. 

'"An  American-style  option  may  be  exercised  at 
any  time  prior  to  its  expiration,  while  a  European- 
style  option  may  be  exercised  only  at  its  expiration 
date. 

"The  Exchange's  margin  rules  cross-reference 
the  rules  of  the  CBOE  and  the  New  York  Stock 
Exchange,  toe  ("NYSE") 

'2  The  Exchange  agrees  to  modify  its  margin  rules 
to  reflect  the  proposed  margin  requirements  for 
options  on  trust  issued  receipts  based  on  broad- 
based  and  narrow-based  indexes.  See  Amendment 
No.  1,  supra  note  3. 


exercise  and  receive  the  underlying 
trust  issued  receipts  must  receive  a 
product  description  or  prospectus,  as 
appropriate. 

Lastly,  the  Exchange  believes  it  has 
the  necessary  system  capacity  to 
support  the  additional  series  of  options 
that  would  result  from  the  trading  of 
options  on  trust  issued  receipts,  and  it 
has  been  advised  that  the  Options  Price 
Reporting  Authority  ("OPRA")  also  will 
have  the  capacity  to  support  these 
additional  series.     ~~ 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act."  Section  6(b)(5) 
requires  that  exchange  rules  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

^     Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, . 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054»-^)609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 
public  in  accordance  with  the 
provisions  of  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


"  15  U.S.C.  78f(b)(5). 
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available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-ISE-2001-11  and  should  be 
submitted  by  June  19.  2001. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and  in  particidar,  with  the 
requirements  of  Section  6(b)(5). "»  The 
Commission  notes  that  it  has  previously 
approved  similar  listing  standards 
proposed  by  the  Amex.  CBOE.  and  PCX 
for  options  on  trust  issued  receipts,  and 
it  beUeves  that  the  ISE's  proposal 
contains  adequate  safeguards,  matching 
those  previously  approved.'^  As  the 
Commission  found  in  its  previous 
approvals  of  the  listing  standards 
proposed  by  the  other  exchanges,  the 
listing  and  trading  of  options  should 
give  investors  a  better  means  to  hedge 
their  positions  in  the  underlying  trust 
issued  receipts.  The  Commission  also 
believes  that  pricing  of  the  underlying 
trust  issued  receipts  may  become  more 
efficient,  and  market  makers  in  these 
shares,  by  virtue  of  enhanced  hedging 
opportunities,  may  be  able  to  provide 
deeper  and  more  Uquid  markets.  In  sum. 
the  Commission  believes  that  options  on 
trust  issued  receipts  likely  will 
engender  the  same  benefits  to  investors 
and  the  marketplace  that  exist  with 
respect  to  options  on  common  stock, 
thereby  serving  to  promote  the  public 
interest,  to  remove  impediments  to  a 
free  and  open  securities  market,  and  to 
promote  efficiency,  competition,  and 
capital  formation. '« 

The  Commission  finds  that  the 
Exchange's  listing  and  delisting  criteria 
for  options  on  trust  issued  receipts  are 
adequate.  The  proposed  listing  and 
maintenance  requirements  should 
ensure  that  there  exist  adequate 
supplies  of  the  imderlying  trust  issued 
receipts  in  case  of  the  exercise  of  an 
option,  and  a  minimum  level  of 
liquidity  to  control  against 
manipulation  and  to  allow  for  the 
maintenance  of  fair  and  orderly  markets. 
The  ISE's  additional  requirements  for 
opening  additional  series  of  options  on 
HOLDRs  will  also  ensure  that  the 
underlying  securities  are  options 
eligible,  and  for  the  most  part  will 


'M5  U.S.C.  78f[b)(5). 

's  See  supra  note  5. 

'»ln  approving  this  rule,  the  Commission  notes 
that  it  has  also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 


satisfy  niinimum  thresholds  previously 
approved  by  the  Commission. 

The  Commission  also  believes  that  the 
siuveillance  standards  developed  by  the 
ISE  for  options  on  trust  issued  receipts 
are  adequate  to  address  the  concerns 
associated  with  the  listing  and  trading 
of  such  securities.  The  ISE's  proposal  to 
limit  the  weight  of  the  portfolio  that 
may  be  composed  of  ADRs  whose 
primary  markets  are  in  countries  that 
are  not  subject  to  comprehensive 
siuveillance  agreements  is  similar  to 
that  previously  approved  by  the 
Commission.'^  As  to  domestically 
traded  trust  issued  receipts  themselves 
and  the  domestic  stocks  in  the 
underlying  portfolio,  the  Intermarket 
Surveillance  Group  ("ISG")  Agreement 
will  be  applicable  to  the  trading  of 
options  on  trust  issued  receipts.'* 

Finally,  the  Commission  believes  that 
the  ISE's  proposed  margin  requirements, 
which  mirror  those  of  the  CBOE,  are 
appropriate. '8  The  Commission  notes 
that  they  are  comparable  to  margin, 
requirements  that  currently  apply  to 
broad-based  and  narrow-based  index 
options,  and  to  those  previously 
approved  for  use  at  the  Amex,  CBOE. 
and  PCX.20 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
(SR-ISE-2001-11)  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register 
under  Section  19(b)(2)  of  the  Act.^i  As 
noted  above,  the  trading  requirement  for 
options  on  trust  issued  receipts  at  the 
ISE  will  be  substantially  similar  to  those 
at  the  Amex.  CBOE.  and  PCX.  which  the 
Commission  has  approved.  22  The 
Commission  does  not  believe  that  the 
proposed  rule  change  raises  novel 
regulatory  issues  that  were  not  already 
addressed  and  should  benefit  holders  of 
trust  issued  receipts  by  permitting  them 
to  use  options  to  manage  the  risks  of 
their  positions  in  the  receipts. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
Section  6(b)(5)  of  the  Act.^s  to  approve 
the  proposal  on  an  accelerated  basis. 


"See supra  note  5. 

'■ISG  was  formed  on  July  14, 1983.  to,  among 
other  things,  coordinate  more  effectively 
surveillance  and  investigative  information  sharing 
arrangements  in  the  stock  and  options  markets. 

'*  See  supra  note  5. 

^"The  Commission  also  notes  that  the  ISE  will 
file  a  proposed  rule  change  to  amend  its  margin 
rules,  if  necessary.  See  Amendment  No.  1 ,  supra 
note  3. 

"  15  U.S.C.  78s(b)(2). 

"  See  supra  note  5. 

"15  U.S.C.  78fn>)(5). 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,2-»  that  the 
proposed  rule  change  (SR-ISE-2001-11) 
is  hereby  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  25 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-13325  Filed  5-25-01;  8:45  am] 
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Financial  and  Operations 
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L  Introduction 

On  December  20,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regulation")  filed  with  the  Secimties 
and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  pursuant  to  section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act") '  and  Rule  19b-4 
thereunder.  2  The  proposal  amends 
NASD  Rule  1022(b),  "Umited 
Principal — Financial  and  Operations" 
("FINOP"),  NASD  Rule  1022(c), 
"Limited  Principal — Introduction 
Broker/Dealer  Financial  and 
Operations"  ("Introducing  FINOP"), 
and  NASD  Rule  9610.  "Procedu^s  for 
Exemptions."  Notice  of  the  proposed' 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  Febmary  9, 
2001.3  The  Commission  received  one 
comment  letter  regarding  the  proposal.^ 
This  order  approves  the  proposed  rule 
change. 


"  15  U.S.C.  78s(b)(2). 

"17CFR200.30-3(a)(12). 

•  15  U.S.C.  78s(b)(l) 

M7CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  43928 
(February  5,  2001),  66  FR  9737. 

••  See  letter  to  the  Secretary,  SEC,  from  the  Ad  Hoc 
Committee  for  Small  Firm  Financial  and 
Operational  Responsibility  ("Ad  Hoc  Committee"), 
dated  March  2,  2001  ("Ad  Hoc  Committee  Letter"). 


11.  Description  of  the  Proposed  Rule 
Change  , 

NASD  Rules  1022(b)  and  1022(c)  set 
forth  registration  requirements  for 
FINOPs  and  Introducing  FINOPs.  NASD 
Regulation  proposes  to  amend  NASD 
Rules  1022flD)  and  1022(c)  to  clarify 
their  applicability  to  NASD  members  by 
making  citations  in  them  consistent 
with  Rule  15c3-l  under  the  Exchange 
Act.5  Specifically,  the  proposed 
amendments  to  NASD  Rule  1022(b) 
clarify  that  every  broker  or  dealer 
operating  pursuant  to  Exchange  Act 
Rule  15c3-l(a)(l)(ii)  or  (a)(2){i)6  (both 
of  which  subject  brokers  or  dealers  to  a 
Tpinimiinn  net  capital  requirement  of 
$250,000),  or  Exchange  Act  Rule  15c3- 
1(a)(8)  ^  (which  subjects  municipal 
securities  brokers'  brokers  to  a 
minim lun  $150,000  net  capital 
requirement)  must  have  a  FINOP.  The 
proposed  amendments  to  NASD  Rule 
1022(c)  clarify  that  all  other  brokers  or 
dealers  subject  to  Exchange  Act  Rule 
15c3-l  must  have  at  least  one 
associated  person  registered  as  an 
Introducing  FINOP. 

FINOPs  must  pass  the  Series  27 
Principal  Examination  and  Introducing 
FINOPs  must  pass  the  Series  28 
Principal  Examination.  NASD  Rule 
1022(c)  currenUy  provides  that  a  person 
qualified  as  a  Series  27  FINOP  is  not 
required  to  take  the  Series  28 
Examination  if  he  or  she  is  employed  as 
an  Introducing  FINOP.  NASD 
Regulation  proposes  to  make  a  technical 
correction  to  NASD  Rule  1022(c)(3)  by 
adding  a  reference  to  paragraph  (b)(2)  of 
NASD  Rule  1022,  which  defines  the 
term  "Limited  Principal — Financial  and 
Operations." 

NASD  Regulation  also  proposed  to 
eliminate  the  ability  of  members  subject 
to  Exchange  Act  Rule  15c3-l  to  request 
exemptions  from  the  requirement  to 
have  a  FINOP  by  amending  NASD  Rule 
1022(b)  and  by  striking  NASD  Rule  1022 
from  the  list  of  rules  in  NASD  Rule 
9610(a)  from  which  members  may  seek 
exemptive  relief.  Although  firms  subject 
to  Exchange  Act  Rule  15c3-l  will  be 
required  to  have  a  FINOP,  they  may 
continue  to  seek  exam  waivers  for 
qualified  individuals  pursuant  to 
paragraph  (e)  of  NASD  Rule  1070, 
"Qualification  Examination  and  Waiver 
of  Requirements." 

The  proposed  changes  to  NASD  Rules 
1022(b)  and  1022(c)  also  makes  clear 
that  the  requirements  to  have  a  FINOP 
or  Introducing  FINOP  applies  only  to 
firms  that  are  subject  to  Exchange  Act 
Rule  15c3-l.  Members  that  are  exempt 


firom  or  otherwise  not  subject  to 
Exchange  Act  Rule  15c3-l  will  no 
longer  be  subject  to  NASD  Rules  1022(b) 
and  1022(c),  and  will  not  need  to  seek 
exemptive  relief  from  them. 

The  proposed  changes  will  not  affect 
individuals  who  currentiy  are 
grandfather  for  the  Series  27  or  Series  28 
Examinations  because  they  are 
considered  to  possess  the  license  for 
which  they  were  grandfathered.*  In 
addition,  firms  that  currenUy  are  the 
subject  of  a  FINOP  waiver  will  not  be 
subject  to  the  proposed  rule  changes.^ 

Finally,  NASD  Regulation  proposes  to 
amend  NASD  Rule  9610(a)  to  clarify 
that  the  NASD  Rule  9600  "Procedures 
for  Exemptions"  series  merely  sets  forth 
procedures  for  seeking  exemptive  relief 
and  that  the  type  of  relief  that  may  be 
requested,  and  the  authority  to  grant  it, 
is  found  in  the  rules  listed  in  NASD 
Rule  9610(a). 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  regarding  the  proposed 
rule  change.  1°  NASD  Regulation 
responded  to  this  commenter  in  a  letter 
dated  April  9.  2001." 

The  Ad  Hoc  Committee  opposed  the 
proposal.  Specifically,  the  Ad  Hoc 
Committee  asserted  that  certain  limited 
function  broker-dealers,  including 
broker-dealers  that  the  Ad  Hoc 
Committee  identified  as  "private 
placement  and  mutual  fimd  firms"  do 
not  required  a  registered  FINOP.  In 
addition,  the  Ad  Hoc  Committee 
maintained  that  the  proposal  would 
place  new  limited  function  broker- 
dealers  at  a  competitive  disadvantage  to 
established  NASD  members  operating 
xmder  a  FINOP  waiver.  The  Ad  Hoc 
Committee  also  suggested  that  some 
managerial  employees  of  liniited 
function  broker-dealers  migfit  lack 
expertise  in  financial  and  operational 
matters,  even  after  passing  the  requisite 


M7CFR240.15C3-1. 

6  17  CFR  240.15c3-l(a)(l){ii)  and  (a)(2)(i). 

M7CFR  240. 15C3-1  (a)(8). 


•Only  individuals  who  qualified  as  "Financial 
Principals"  before  tJie  establishment  of  the  Series 
27  examination  were  grandfathered  as  FINOPs  and 
were  not  required  to  take  either  of  the 
examinations. 

'Telephone  conversation  between  Shirley  Weiss. 
Attorney,  NASD  Regulation,  and  Andrew  Shipe, 
Attorney,  Division  of  Market  Regulation,  SEC,  on 
January  11,2001. 

">  See  Ad  Hoc  Committee  letter,  supra,  note  4. 
According  to  the  Ad  Hoc  Conunittee  Letter,  the  Ad 
Hoc  Committee,  whose  members  perform  financial 
and  operational  services  for  NASD  members,  was 
formed  solely  to  respond  to  the  NASD's  proposal. 
The  organization  comprising  the  Ad  Hoc  Committee 
are:  Buchanan  Associates,  Cogent  Management, 
Inc..  Integrated  Management  Solutions,  JRS 
Financial  Services,  LLC,  Hagan  and  Bums,  CPAs, 
and  MGL  Consulting  Corporation. 

'>  See  Lfetter  to  England,  Assistant  Director, 
Division  of  Market  Regulation,  SEC,  from  Shirley 
Weiss,  Associated  General  Counsel,  NASD 
Regulation  ("NASD  Regulation  Letter"). 


examinations,  and  that  the  outsourtung 
of  such  functions  was  appropriate  for 
these  broker-dealers. '2 

In  its  response,  NASD  Regulation 
asserted  that  compliance  with  net 
capital  and  other  financial  operational 
rules  is  not  dependent  on  the  size  of  a 
firm's  business.  NASD  Regulation  also 
stated  that  it  did  not  l>elieve  that  new 
firms  which  will  be  required  to  employ 
a  registered  FINOP  will  be  at  a 
competitive  disadvantage  because  they 
will  continue  to  be  able  to  employ 
FINOPs  on  a  part-time  or  outsourced 
basis,  although  the  proposed  changes 
will  require  such  personnel  to  register 
as  FINOPs.  Finally,  in  response  to  the 
Ad  Hoc  Committee's  concerns  about  the 
qualifications  of  some  employees  of 
broker-dealers  to  function  as  FINOPs, 
NASD  Regulation  asserted  that  any 
person  who  passes  the  Series  27  or  28 
is  qualified  to  act  as  a  FINOP  or 
Introducing  FINOP,  respectively." 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulation  thereunder  applicable  to 
a  national  securities  association.'*  The 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act.'^  which 
requires  that  the  rules  of  a  registered 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

As  discussed  more  fully  above.  NASD 
Regulation  proposes  to  amend  NASD 
Rules  1022(b)  and  (c)  to  provide  that 
every  broker  or  dealer  operating 
pursuant  to  the  provisions  of  Exchange 
Act  Rule  15c3-l(a)(l)(ii).  (a)(2)(i).  or 
(a)(8)  16  must  have  at  least  one  FINOP, 
and  that  all  other  brokers  or  dealers 
subject  to  the  requirements  of  Exchange 
Act  Rule  15c3-l  must  have  at  least  one 
Introducing  FINOP.  FINOPs  and 
Introducing  FINOPS  must  be  registered 
with  the  NASD.  NASD  RegiUation  also 


'2  See  Ad  Hoc  Committee  Letter,  supra,  note.  4. 

»^  See  NASD  Regulation  Letter,  supra,  note  1 1 

'*  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C  78c(f). 

» 15  U.S.C.  78o(b)(6). 

'"17  CFR  240.15c3-l(a)(l)(ii).  («M2)(i).  and  {»W\- 
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proposes  to  eliminate  the  ability  of 
members  subject  to  Exchange  Act  Rule 
15c3-l  to  request  an  exemption  from 
the  requirements,  and  to  strike  NASD 
Rule  1022  from  the  list  of  rules  in  NASD 
Rule  9610(a)  from  which  a  member  may 
seek  exemptive  relief.  NASD  members 
that  are  exempt  from  or  otherwise  not 
subject  to  ExchcUige  Act  Rule  15c3-l 
would  not  be  subject  to  the 
requirements  of  either  NASD  Riile 
1022(b)  or  1022(c)  and  thus  no  longer 
required  to  seek  exemptive  relief  from 
them. 

The  Commission  believes  that  the 
proposed  changes  are  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  believes  that  the  proposal 
to  identify  the  classes  of  brokers  or 
dealers  that  are  required  to  designate  a 
FINOP  or  an  Introducing  FINOP  will 
protect  investors  and  the  public  interest 
by  helping  to  ensure  that  the  financial 
and  operations  personnel  of  broker- 
dealers  subject  to  Exchange  Act  Rule 
15c3-l  have  the  training  and 
competence  needed  to  ensure  the 
member's  compliance  with  applicable 
net  capital,  recordkeeping  and  other 
financial  and  operational  rules. 

With  regard  to  the  Ad  Hoc 
Committee's  contention  that  the 
proposal  should  not  apply  to  certain 
limited  function  broker-dealers,  the 
Conunission  agrees  with  NASD 
Regulation's  assertion  that  compliance 
with  the  Commission's  net  capital  and 
other  financial  and  operational  rules 
does  not  depend  on  the  size  of  a  broker- 
dealer's  business. 17  As  noted  above,  the 
Commission  believes  the  proposal  will 
help  to  ensure  NASD  members' 
compliance  with  applicable  net  capital, 
recordkeeping,  and  other  financial  and 
operational  rules.  In  addition,  the 
Commission  does  not  believe  that  the 
proposal  will  create  a  significant 
competitive  disadvantage  for  new 
limited  function  broker-dealers  who 
will  be  required  to  register  a  FINOP  or 
an  Introducing  FINOP.  In  this  regard, 
the  Commission  notes  that  a  limited 
function  broker-dealer  will  be  able  to 
employ  a  FINOP  or  an  introducing 
FINOP  on  a  part-time  basis. 

The  Commission  finds  that  the 
proposed  changes  to  NASD  Rule  9610(a) 
are  consistent  with  the  Act  because  they 
clarify  NASD  Rule  9610(a).  Specifically, 
the  amendments  to  NASD  Rule  9610(a) 
clarify  that  the  Rule  9600  Series  merely 
sets  forth  procedures  for  seeking 
exemptive  relief,  and  that  the  type  of 
relief  that  may  be  requested,  and  the 
authority  to  grant  it.  is  foimd  in  the 
rules  listed  in  NASD  Rule  9610(a).  In 


addition,  the  amendments  to  NASD 
Rule  9610(a)  make  NASD  Rule  9610(a) 
consistent  with  NASD  Rule  1022,  as 
amended,  by  deleting  NASD  Rule  1022 
from  the  list  of  rules  from  which  a 
member  may  seek  exemptive  relief. 

Finally,  the  Commission  finds  that  the 
proposal  to  amend  NASD  Rule 
1022(c)(3)  by  adding  a  reference  to 
paragraph  (b)(2)  of  NASD  Rule  1022  is 
consistent  with  the  Act  because  it  will 
help  to  clarify  the  application  of  NASD 
Rule  1022(c)(3). 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'a  that  the 
proposed  rule  change  (SR-NASD-00- 
77)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  01-13329  Filed  5-25-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44322;  File  No.  SR-NSCC- 
00-09] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Processing  Certain  Securities 
Undergoing  Reorganization 

May  18,  2001. 

On  July  12,  2000,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-00-09)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  March  9,  2001.2  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

NSCC's  rules  permit  NSCC  to 
continue  to  process  certain  securities 


'  See  NASD  Regulation  Letter,  supra,  note  11. 


">15U.S.C.  78s(b)(2). 
"17  CFR  200.30-3(a)(12). 
'15U.S.C.  78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  44032 
(March  3,  2001),  66  FR  14237. 


undergoing  reorganization  or  issuing 
dividends  and  specify  how  NSCC  shall 
handle  those  issues.  However,  not  all 
types  of  reorganizations  or  dividends  fit 
the  procedures  specifically  set  forth  in 
the  rules.  Ordinarily,  this  would  require 
that  the  affected  security  be  exited  from 
the  applicable  system.  Exiting  the 
affected  security  from  the  applicable 
system  poses  a  burden  on  the  financial 
investment  community  when  the  issue 
is  widely  traded. 

The  proposed  rule  change  modifies 
NSCC's  Rules  and  Procedures  to  give 
NSCC  the  flexibility  to  process  in  the 
continuous  net  settlement  ("CNS"), 
balance  order,  or  other  related  system, 
on  an  exception  basis,  securities  that 
would  not  otherwise  have  been  eligible 
for  processing  to  the  extent  NSCC  has 
the  capability  to  do  so.  The  proposed 
rule  change  provides  that  in  such 
circumstance,  NSCC  would  issue  a 
notice  to  its  members  setting  forth  how 
NSCC  would  process  the  seciuity. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  and 
particularly  with  the  requirements  of 
Section  17A(b)(3)(F).3  Section 
17A(b)(3)(F)  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  NSCC's 
nde  change  meets  this  standard  because 
the  proposed  rule  change  allows  NSCC 
to  process  otherwise  ineligible  sectuities 
in  NSCC's  CNS  system,  balance  order, 
or  other  related  system,  on  an  exception 
basis.  By  providing  a  means  whereby 
these  securities,  which  previously 
would  not  have  been  eligible  for 
processing  through  NSCC,  can  be 
processed  through  and  receive  the 
benefits  of  NSCC's  highly  automated 
systems,  the  proposed  rule  change 
facilitates  the  prompt  and  accurate 
clearance  and  settlement  of  such 
securities  transactions. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-00-09)  be  an  hereby  is  approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-13327  Filed  5-25-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44334;  File  No.  SR-SCCP- 
2001-04] 

Self-Regulatory  Organizations;  The 
Stock  Clearing  Corporation  of 
Philadelphia;  Notice  of  Rling  of 
Proposed  Rule  Change  Relating  to  the 
Establishment  of  Fines  for  Late  Margin 
Call  Payments  and  an  Appeal  Process 
for  Such  Fines 

May  22.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  as  amended,  notice  is  hereby 
given  that  on,  February  27,  2001,  The 
Stock  Clearing  Corporation  of 
Philadelphia  ("SCCP")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  described  in  Items  1, 11,  and 
III  below,  which  items  have  been 
prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  SCCP  Rule  9, 
Margin  Accoimts,  to  include  a  fine 
schedule  for  late  pajrments  of  margin 
calls.  The  proposed  rule  change  will 
also  allow  SCCP  to  amend  Rule  23, 
Right  of  Appeal,  to  provide  for  a  right 
of  appeal  for  margin  members  ^  who 
wish  to  appeal  imposition  of  the  fine  for 
late  payments  of  margin  calls. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 


M5  U.S.C  78<}-l(b)(3)(F). 


I   *  17  CFR  200.30-3(a)(12). 

I    '  A  copy  of  the  text  of  SCCP's  proposed  rule 

change  and  the  attached  exhibits  are  available  at  the 

Commission's  Public  Reference  Section  or  through 

SCCP. 

■'The  term  "margin  member"  means  participants 
who  are  Philadelphia  Stock  Exchange  specialists, 
alternate  specialists,  and  other  Phlx  floor  members 
specifically  approved  by  the  National  Securities 
Clearing  Corporation  to  effect  trading  in  a  margin 
account  in  accordance  with  SCCP  Rule  9. 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  tiie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  implement  late  fines  on 
SCCP  margin  members  who  are  late 
meeting  a  margin  call  payment.  The 
proposed  rule  change  is  intended  to 
encourage  the  timely  pajmaents  of 
margin  calls.  Rule  9  provides,  in  part, 
that  SCCP  will  provide  margin  accounts 
for  margin  members  that  clear  and  settle 
their  transactions  through  SCCP's 
omnibus  clearance  and  settlement 
account.  SCCP  provides  margin  for  such 
accoimts  based  on  its  procedures  and 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System.  Margin 
members  who  are  designated  as 
specialists  or  alternate  specialists  in  a 
security  receive  margin  credit  of  15% 
wdth  respect  to  positions  in  that  security 
held  in  their  specialist  accoimts. 
Members  holding  positions  for  which 
they  are  not  designated  as  a  specialist  or 
alternate  specialist  receive  non- 
specialist  margin  credit  of  50%.  SCCP 
may  issue  margin  calls  to  any  margin 
member  when  the  margin  requirement 
exceeds  the  account  equity.  Pursuant  to 
SCCP  procedures,  margin  call  payments 
are  due  by  12:00  p.m.  EST  the  business 
day  of  the  call.  Late  margin  payments 
are  not  currently  subject  to  a  specific 
late  fine  although  members  may  be 
subject  to  possible  disciplinary  action 
pursuant  to  SCCP  Rule  22. 

SCCP  believes  that  implementation  of 
the  proposed  fine  schedule  will  reduce 
the  number  of  incidents  of  late  margin 
call  payments  by  members. 
NotwiUistanding  the  late  margin  call 
payment  fine,  members  would  continue 
to  be  subject  to  possible  disciplinary 
action  pursuant  to  SCCP  Rule  22. 
Currently,  Rule  23  provides,  in 
relevant  part,  a  SCCP  participant  ^  with 
the  right  to  appeal  from  any  decision  or 
decisions  of  SCCP  resulting  in  sanctions 
or  penalties  imposed  under  Rule  20  or 
22.'*  SCCP  proposes  to  include  fines 
imposed  under  Rule  9  to  the  list  of 


'The  term  "participants"  means  persons  or 
organizations  which  have  qualified  for  membership 
in  SCCP  pursuant  to  SCCP  Rules  2  and  3. 
Participants  are  also  referred  to  in  SCCP  Rules  as 
"members." 

*  See  SCCP  Rule  23  section  1(c). 


applicable  actions  specified  in  Rule  23. 
The  proposed  inclusion  in  Rule  23  of  a 
margin  member's  right  to  appeal  a  fine 
for  late  margin  call  payments  will 
provide  members  a  process  by  which  to 
dispute  implementation  of  such  fines. 

SCCP  believes  that  the  proposed  rule 
change  will  facilitate  ensuring 
compliance  with  SCCP's  rules  regarding^ 
margin  and  Regulation  T  and  is 
therefore  consistent  with  section 
17A{b)(3)(A)  of  the  Act  and  specifically 
with  section  17A(b)(3)(F)  of  the  Act  in 
that  it  is  designated  to  promote  the 
prompt  and  accurate  settlement  of 
securities  transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  in  that 
the  proposed  fine  for  late  margin  calls 
will  encourage  margin  members  to 
submit  margin  payments  in  a  timely 
manner  therefore  reducing  the 
&«quency  of  late  margin  call  payments. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  vyere  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  Uie  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  SCCP  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
vn\h  respect  to  the  proposed  rule 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-20G1-04  and 
should  be  submitted  by  Jime  19,  2001. 

For  the  Commission  by  the  Division  of 
Mariiet  Regulation,  pursuant  fo  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-13384  Filed  5-25-01;  8:45  am| 

BILUNG  CODE  S010-01-M 


SMAU  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3342] 

Commonwealth  of  Pennsylvania 

Montgomery  County  and  the 
contiguous  coimties  of  Bucks,  Berks, 
Chester,  Delaware.  Lehigh  and 
Philadelphia  in  the  Commonwealth  of 
Pennsylvania  constitute  a  disaster  area 
due  to  damages  caused  by  a  multiple 
alarm  fire  that  occurred  on  May  15  and 
16,  2001.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  July  23,  2001  and  for 
economic  injury  until  the  close  of 
business  on  February  25,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South  3rd 
Floor.  Niagara  Falls,  NY  14303. 

The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

6  625 

Homeowners     without     credit 
available  elsewhere 

3  312 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

8.000 
4000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  _ 

For  Economic  Injury: 

7.125 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  334205  and  for 
economic  injury  is  9L7600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  22,  2001. 
John  Whitmore, 
Acting  Administrator. 
(FR  Doc.  01-13425  Filed  5-25-01;  8:45  am] 

BILUNG  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Program  for  Investment  In 
MIcroentrepreneurs  (PRIME);  Notice  of 
Funds  Avallabilfty  (NOFA)  Inviting 
Applications  for  the  PRIME  Program 

agency:  U.S.  Small  Business 

Administration. 

ACTION:  Notice  of  funds  availability 

(NOFA)  inviting  applications. 

SUMMARY:  The  Program  for  Investment 
in  MIcroentrepreneurs  Act  of  1999 
(Pub.L.  106-102),  enacted  November  12, 
1999,  ("the  Act")  authorizes  the  U.S. 
Small  Business  Administration  ("SBA") 
to  award  grants  imder  the  Program  for 
Investment  in  MIcroentrepreneurs 
(PRIME)  Program.  The  Acting 
Administrator  of  the  SBA  invites 
applications  for  selection  as  a 
participating  grantee  under  the  PRIME 
Program.  The  Final  Rule  (13  CFR  part 
119)  published  in  today's  Federal 
Register  provides  guidance  on  the 
contents  of  the  necessary  application 
materials,  evaluation  criteria  and  other 
program  requirements.  Applicants  for 
selection  as  a  participating  grantee  can 
find  more  detailed  application  content 
requirements  in  the  PRIME  program 
announcements,  that  are  available  on 
SBA's  website  at:  http://www.sba.gov/ 
financing/frprime.html 

SBA  expects  to  award  grants  of  up  to 
$250,000  to  a  minimum  of  60  PRIME 
Program  participants.  A  total  of  $15 
million  is  available  for  this  purpose. 
SBA  reserves  the  right  to  select  and 
fund  some,  all,  or  none  of  the  applicants 
for  participation  in  the  PRIME  program. 
DATES:  Applications  may  be  submitted 
to  SBA  immediately.  The  deadline  for 
receipt  of  an  application  is  4:00  p.m. 
EST  on  June  28,  2001.  Applications 
received  in  SBA's  offices  after  that  date 
and  time,  with  the  exception  of  mailed 
applications  as  indicated  in  the  Program 
Announcements,  will  be  rejected  and 
returned  to  the  sender. 


ADDRESSES:  Applications  must  be  sent 
to  U.S.  Small  Business  Administration, 
Office  of  Procurement  and  Grants 
Management,  409  3rd  Street,  SW, 
Washington,  DC  20416,  Attn:  Mina 
Bookhard,  Agreement  Officer. 
Applications  sent  electronically  or  by 
facsimile  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  any  questions  about  the 
requirements  for  this  program  or 
application  procedures,  or  if  you  are 
unable  to  access  the  application  via  the 
internet,  contact  Warren  Boyd,  Jaunice 
Cromer,  or  Felicia  Smith  at  the  SBA 
Microenterprise  Development  Branch, 
202-205-6485.  Applications  may  be 
downloaded  from  SBA's  web  site  at: 
http://www.sba.gov/flnancing/ 
ftprime.html 

Program  Authority:  Program  for 
Investment  in  Microentrepreneurs  Act,  Pub. 
L.  No.  106-102,  and  13  CFR  part  119. 

Dated:  May  21.  2001. 

Jeanne  Sciater, 

Acting  Associate  Deputy  Administrator, 
Office  of  Capita]  Access. 

[FR  Doc.  01-13231  Filed  5-25-01;  8:45  am] 

BILLING  COOE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

President's  Commission  To 
Strengthen  Social  Security 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Announcement  of  meeting. 

DATES:  June  11,  2001, 10  a.m.— 6  p.m. 
ADDRESSES:  Washington,  DC— Exact 
location  to  be  determined.  Due  to 
imforeseen  circimistances  the  room 
location  has  not  been  identified  to  date, 
but  notice  of  the  exact  location  will  be 
provided  in  the  Federal  Register  as  soon 
as  it  is  available. 
SUPPLEMENTARY  INFORMATION: 

Type  of  meeting:  The  meeting  will  be 
open  to  the  public  between  1 1  a.m.  and 
6  p.m.  In  accordance  with  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b(c),  the  meeting  will  be 
closed  to  the  public  from  10  a.m.  to  11 
a.m.  to  conduct  housekeeping  business 
relating  solely  to  Federal  personnel 
rules  and  practices  and  other 
administrative  matters. 

Due  to  extenuating  circumstances  in 
obtaining  meeting  space  the 
Commission  was  unable  to  publish  this 
meeting  notice  15  days  prior  to  the 
actual  meeting. 

Executive  order  13210  established  the 
Commission,  which  is  intended  to 
provide  bipartisan  recommendations  to 
the  President  for  modernizing  and 
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restoring  fiscal  soundness  to  the  Social 
Security  system  according  to  the 
following  principles:  modernization 
must  not  change  Social  Security  benefits 
for  retirees  or  near  retirees;  the  entire 
Social  Security  surplus  must  be 
dedicated  to  Social  Security  only;  Social 
Security  payroll  taxes  must  not  be 
increased;  the  Government  must  not 
invest  Social  Security  funds  in  the  stock 
market;  modernization  must  preserve 
Social  Security's  disability  and 
survivors  components;  and 
modernization  must  include 
individually  controlled,  volxmtary 
personal  retirement  accoimts,  which 
will  augment  the  Social  Security  safety 
net. 

Purpose:  This  is  the  first  deliberative 
meeting  of  the  Commission.  No  public 
testimony  will  be  heard  at  this  meeting. 
However,  interested  parties  are  invited 
to  attend  the  meeting. 

Agenda:  The  Commission  will  meet 
commencing  Monday,  June  11.  2001,  at 
10  a.m.  The  meeting  will  be  open  to  the 
public  at  11  a.m.,  when  the  Commission 
will  discuss  its  organization,  upcoming 
agenda,  and  interim  report.  From  2  p.m. 
until  6  p.m..  Commission  staff  will 
respond  to  information  requests  from 
Commission  members. 

Closer  to  the  meeting  date,  a  more 
detailed  meeting  agenda  may  be 
obtained  by  contacting  the  Commission 
staff  at  the  mailing  address  or  telephone 
number  below. 

Records  are  being  kept  of  all 
Commission  proceedings  and  will  be 
available  for  public  inspection  at  the 
Commission's  office  at  the  address 
below.  Documents  such  as  meeting 
announcements,  agendas,  minutes,  and 
the  interim  and  final  reports  will  be 
available  on  the  Commission's  web 
page,  which  is  currently  imder 
construction.  Anyone  requiring 
information  regarding  the  Commission 
should  contact  the  Commission  staff  by: 

•  Internet  at 
Comm  ToStrengthenSocSec.gov 

(under  construction,  not  currently 
available; 

•  Mail  addressed  to  President's 
Commission  to  Strengthen  Social 
Security,  734  Jackson  Place,  NW, 
Washington,  DC,  20503; 

Telephone  at  (202)  343-1255; 

•  Email  to  Michael  Anzick, 
esignated  Federal  Officer,  at 

'Michael.Anzick@SSA.gov" 

Dated:  May  23,  2001. 
Larry  G.  Massanari, 

Acting  Commissioner  of  Social  Security. 
(FR  Doc.  01-13486  Filed  5-24-01;  2:06  pml 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-39] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029.  Office 
of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  May  22, 
2001. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-9096 
(previously  Docket  No.  24446). 

Petitioner:  Air  Transport  Association 
of  America. 

SecUon  of  14  CFR  Affected:  14  CFR 
121.485(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA-member 
airlines  and  other  similarly  situated  part 
121  air  carriers  to  conduct  flights  of  less 
than  12  hours'  duration  with  an  airplane 
having  a  flight  crew  of  three  or  more 
pilots  and  an  additional  flight 
crewmember  without  requiring  the  rest 
period  following  that  flight  to  be  twice 
the  hoiurs  flown  since  the  last  rest 
period  at  each  flight  crewmember's 
home  base. 

Grant.  04/25/2001,  Exemption  No. 
4317H. 

Docket  No.:  30173. 

Petitioner:  Raytheon  Aircraft 
Company. 


Section.ofU  CFR  Affected:  14  CFR 
25.785(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  relief  from  the 
general  occupant  protection 
requirements  for  occupants  of  multiple 
place  side-facing  seats  that  are  occupied 
during  takeoff  and  landing  in  any 
Raytheon  Model  4000  airplane 
manufactured  prior  to  January  1,  2004. 
Partial  Grant,  04/23/2001,  Exemption 
No.  7512. 
Docket  No.:  29361. 
Petitioner:  Columbia  Helicopters,  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CHI  to  operate 
eight  Boeing  Chinook  Model  BV-234 
and  fifteen  Boeing/Kawasaki  Vertol  107 
Model  BV/KV-107-II  helicopters  under 
part  135  without  an  approved  digital 
flight  data  recorder  installed  in  each 
aircraft. 

Grant.  04/17/2001,  Exemption  No.  7509. 
DocJcef  No.:  FAA-2000-8157. 
Petitioner:  Petroleum  Helicopters,  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PHI  to  operate 
three  Bell  212  helicopters  (Registration 
Nos.  N1074C,  N5009N,  and  N5736D; 
Serial  Nos.  30989,  30915,  and  31135. 
respectively),  two  Bell  214ST 
helicopters  (Registration  Nos.  N59805 
and  N59806;  Serial  Nos.  28141  and 
28140,  respectively),  four  Bell  412 
helicopters  (Registration  Nos.  N2014K, 
N2258F,  N3893L,  and  N30YM;  Serial 
Nos.  33020,  33073.  33006.  and  36032, 
respectively),  two  Sikors.ky  S-76A 
helicopters  (Registration  Nos.  N760PH 
and  N761PH;  Serial  Nos.  760078  and 
760224,  respectively),  and  one  Bell 
412SP  helicopter  (Registration  No. 
N142PH;  Serial  No.  33150)  under  part 
135  without  an  approved  digital  flight 
data  recorder  installed  on  each 
helicopter. 

Grant,  04/20/2001,  Exemption  No. 
6713F. 
Docket  No.:  FAA-2000-8514. 
Petitioner:  Addison  Aviation  Services, 

Inc.  

Section  of  14  CFR  Affected:  14  CFR 
25.857(e)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  provide  AAS  with  relief 
from  14  CFR  25.857(e)(4)  pertaining  to 
the  exclusion  of  hazardous  quantities  of 
smoke,  flames,  and. noxious  gases  from 
the  flight  crew  compartment  to  permit 
supplemental  type  certification  of  the 
Learjet  Model  25  series  airplanes 
modified  for  the  carriage  of  cargo. 
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Gmnt,  04/11/2001,  Exemption  No.  7507. 
[FR  Doc.  01-13440  Filed  5-25-01;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-40] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  incliision  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
mmiber  involved  and  must  be  received 
on  or  before  Jime  18,  2001. 
ADDRESSES:  Send  conunents  on  any 
petition  to  the  Docket  Maneigement 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-200-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  yoiu  comments,  include  a  self- 
addressed,  and  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also",  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 


of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  D.C.,  on  May  22, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2000-8590. 

Petitioner:  E)elta  Air  Lines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.339(a)(3). 

Description  of  Relief  Sought:  To 
permit  Delta  to  replace  its  approved 
pyrotechnic  signaling  device  with  a 
hand-held,  high-intensity,  stroboscopic 
light  source  (Aviation  Distress  Signal). 

Docket  No.:  FAA-2001-9346. 

Petitioner:  BFGoodrich. 

Section  of  14  CFR  Affected:  14  CFR 
25.813(e). 

Description  of  Relief  Sought:  To 
provide  BFGoodrich  with  relief  from  the 
requirements  of  14  CFR  25.813(e) 
pertaining  to  the  installation  of  sliding 
pocket  doors  in  partitions  between 
passenger  compartments  in  Bombardier 
BD-700-1A10  Global  Express  airplanes 
used  for  corporate  transport. 

Docket  No.:  FAA-2001-9458. 

Petitioner:  The  Boeing  Company. 

Section  of  14  CFR  Affected:  14  CFR 
25.785(h)(2),  25.807(d)(7),  25.813(e). 
and  25.853(d). 

Description  of  Relief  Sought:  To 
permit  business  jet  interiors  to  be 
designed  for  "private,  not-for-hire  use" 
on  Boeing  Model  737-800  airplanes. 

[FR  Doc.  01-13441  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-41] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 


awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  May  22, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-9497. 

Petitioner:  Moody  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Moody  Aviation 
to  conduct  local  sight  seeing  flights  at 
Elizabethton  Municipal  Airport  for  one 
day  during  the  annual  Covered  Bridge 
Celebration  in  June  2001,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant.  05/09/2001.  Exemption  No.  7529. 

Docket  No.:  FAA-2001-9579. 

Petitioner:  Ashland  County  Airport 
and  Johnston  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255, 135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ashland  County 
Airport  and  Johnston  Aviation  to 
conduct  local  sightseeing  flights  at  the 
Ashland  County  Airport  for  the  annual 
Open  House  in  Jidy  2001  and  the  Fall 
Foliage  flights  in  October  2001  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Gmnt,  05/09/2001,  Exemption  No.  7528. 

Docket  No.:  FAA-2001-9493. 

Petitioner:  Brookings  Flying  Club,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendixes  I  and  J  to  part  121 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  BFC  to  conduct 
local  sightseeing  flights  at  the 
Brookings,  Oregon,  airport  for  the  one- 
day  Airport  Day  Scholarship 
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Fundraising  airlifts  in  May  2001,  for 
compensation  or  hire,  witnout 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant.  05/08/2001,  Exemption  No.  7527. 
Docket  No.:  FAA-2001-9555. 
Petitioner:  Wings  of  Denver  Flying 
Club,  Aspen  Flying  Club,  Key  Lime 
Flights,  and  Bamstomers  Aero  Services. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255, 135.353,  and 
appendixes  I  and  J  to  part  121. 
Description  of  Relief  Sought/ 
Disposition:  To  permit  WDFC,  AFC, 
KLF,  ahd  BAS  to  conduct  local 
sightseeing  flights  at  Centennial  Airport 
for  Centennial  Annual  Open  House  on 
May  12,  2001,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 
Grant,  05/08/2001,  Exemption  No.  7526. 
Docket  No.:  FAA-2001-8338. 
Petitioner:  Tatonduk  Outfitters, 
Limited  dba  Tatonduk  Flying  Service 
dba  Air  Cargo  Express. 

Section  of  14  CFR  Affected:  14  CFR 
121.345(c)(2)  and  135.143(c)(2). 
Description  of  Relief  Sought/ 
Disposition:  To  permit  ACE  to  operate 
certain  aircraft  under  part  121  and  part 
135  without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  05/07/2001,  Exemption  No. 
7403A. 

Docket  No.:  FAA-2001-9160 
(previously  Docket  No.  24187). 

Petitioner:  Florida  Department  of  Law 
Enforcement. 

Section  of  14  CFR  Affected:  14  CFR 
91.209(a)(1)  and  (b),  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FDLE  to  conduct 
operations  in  support  of  drug  law 
enforcement  and  drug  traffic 
interdiction  without  complying  with  the 
visual  flight  rules  cruising  altitude 
requirements  or  without  lighted  aircraft 
position  and  anticoUision  lights  while 
operating  between  simset  and  sunrise. 
Grant.  05/04/2001,  Exemption  No. 
3596G. 

Docket  No.:  FAA-2001-9163 
(previously  Docket  No.  27143). 
Petitioner:  Coliunbia  Helicopters,  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CHI  to  operate 
certain  aircraft  imder  part  135  without 
aTSO-Cll2  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant.  05/07/2001,  Exemption  No. 
6905A. 
Docket  No.:  FAA-2001-9593. 
Petitioner:  TNT  Leasing  Company, 
Inc. 


Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TNT  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  05/07/2001,  Exemption  No.  7525. 

Docket  No.:  FAA-2001-9594. 

Petitioner:  Edwards  &  Associates,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Edwards  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  05/07/2001,  Exemption  No.  7524. 

Docket  No. :  FAA-2001-9492. 

Petitioner:  Arctic  Circle  Air  Service, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACAS  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  05/07/2001,  Exemption  No.  7523. 

[FR  Doc.  01-13442  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  taskings  for  the 
Aging  Transport  Systems  Rulemaking 
Advisory  Committee. 

summary:  Notice  is  given  of  the  new 
taskings  assigned  to  and  accepted  by  the 
Aging  Transport  Systems  Rulemaking 
Advisory  Committee.  This  notice 
informs  the  public  of  the  activities  of 
the  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Manager.  Program 
Management  Branch,  ANM-114, 
Executive  Director  of  ATSRAC,  Federal 
Aviation  Administration,  1601  Lind 
Avenue,  SW,  Renton,  WA  98055; 
telephone  (425)  227-2589  or  fax  (425) 
227-1320. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  response  to  the  White  House 
Commission  on  Aviation  Safety  and 
Security,  the  FAA  formed  the  Aging 
Non-Structural  Systems  Study  Team, 
which  developed  the  FAA's  approach  to 


improving  the  management  of  aging 
wire  systems.  To  assist  in  fulfilling  the 
actions  specified  in  the  Aging  Non- 
Structural  Systems  Plan,  we  have 
established  an  Aging  Transport  Systems 
Rulemaking  Advisory  Committee 
(ATSRAC)  to  provide  advice  and 
recommendations  to  the  FAA 
Administrator,  through  the  Associate 
Administrator  for  Regulation  and 
Certification,  on  airplane  system  safety 
issues  like  aging  wire  systems.  The 
ATSRAC  was  initially  tasked  in  1998 
with  five  tasks,  which  encompassed 
collecting  data  on  aging  wiring  systems 
through  airplane  inspections,  reviewing 
airplane  manufacturer's  service 
information,  reviewing  operators 
maintenance  programs,  and  providing 
the  FAA  with  recommendations  to 
enhance  the  safety  of  these  systems. 

It  should  be  noted  that  the  resiilts  and 
recommendations  from  the  initial 
taskings  indicate  that  problems 
associated  with  systems  on  aging 
airplanes  are  not  completely  related  to 
the  degradation  over  time  of  wire 
systems.  Inadequate  installation  and 
maintenance  practices  can  lead  to  what 
is  commonly  referred  to  as  an  "aging 
system"  problem.  As  such,  the  scope  of 
the  Committee  is  not  limited  solely  to 
age-related  issues,  but  includes 
improving  the  continued  airworthiness 
of  airplane  systems,  and  in  particular 
wire  systems. 

This  notice  informs  the  public  of  four 
new  tasks  assigned  to  and  accepted  by 
ATSRAC.  These  new  tasks  are  intended 
to  facilitate  implementation  of  earlier 
recommendations  of  ATSRAC.  The 
ATSRAC  has  chosen  to  establish 
harmonization  working  groups  (HWG) 
to  provide  technical  support  in 
developing  its  recommendations  to  the 
Federal  Aviation  Administration.  The 
HWG's  will  establish  working  methods 
to  ensure  coordination  among  the  four 
groups  and  coordination  with  working 
groups  established  by  the  Aviation 
Rulemaking  Advisory  Committee.  This 
coordination  is  required  to  ensure 
efficient  use  of  resources,  continuity  in 
related  decisions,  and  to  reduce 
duplication  of  efforts.  The  new  tasks 
and  harmonization  working  groups 
follow: 

/.  Wire  System  Certification 
Requirements  Harmonization  Working 
Group 

This  group  should  be  comprised  of 
representatives  and  experts  from  type 
certificate  and  supplemental  type 
certificate  holders,  operators,  and 
regulatory  authorities. 

•  Review  all  14  CFR  part  25  and  JAR 
25  requirements  and  ATSRAC  and 
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ARAC  recommendations  related  to 
wiring  systems. 

•  Submit  recommendations 
consolidating  existing  paragraphs  and 
creating  a  new  section  dedicated  to  wire 
system  requirements. 

•  Identify  design  and  certification 
requirements  for  a  new  wire  system  rule 
that  would  account  for  aging  effects. 

•  Identify  requirements  to  conduct 
wire  system  safety  assessments.  Review 
§  25.1309.  AC  25.1309-lA  (or  latest 
revision),  corresponding  JAR-25 
material,  and  related  ARAC 
recommendations  and  recommend,  if 
appropriate,  particular  methods  of    . 
compliance  with  §  25.1309  that  should 
be  mandated  in  a  new  wire  system  rule. 

•  Review  existing  FAA  and  JAA 
guidance,  related  ATSRAC  and  ARAC 
recommendations,  and  industry 
docxunentation  and  guidance  for  wire 
separation  requirements. 

•  Recommend,  if  appropriate,  a 
comprehensive  wire  separation 
regulation  (in  addition  to  25.1353). 

•  Recommend  requirements  for 
special  identification  of  wire  and/or 
wire  bundles  based  on  the  airplane  level 
of  efi^ect  of  failures  of  systems  contained 
in  a  wire  bundle. 

•  Review  and  revise,  as  appropriate, 
existing  advisory  material,  guidance  and 
policies  and  related  ARAC 
recommendations  on  design  and 
installation  of  wiring  systems,  in 
consideration  of  aging  effects  on  wiring 
noted  in  previous  recommendations 
submitted  by  ATSRAC. 

n.  Standard  Wire  Practice  Manual 
(SWPM)  Harmonization  Working  Group 

The  composition  of  this  working 
group  should  include  technical 
representatives  from  the  Air  Transport 
Association,  operators  (specify  type,  i.e. 
repair  station,  air  carrier,  etc.),  aircraft 
and  component  manufacturers,  and 
regulatory  authorities. 

•  Define  the  standard  format  and 
content  of  an  SWPM  in  consideration  of 
ATSRAC  recommendations  on  the 
SWPM. 

•  Recommend,  as  appropriate, 
changes  to  existing  SWPM's  required  by 
airline  and  repair  station  programs. 

ni.  Enhanced  Training  Program  for  Wire 
Systems  Harmonization  Working  Group 

The  composition  of  this  working 
group  should  include  technical 
expertise  from  air  carrier  operators, 
repair  stations,  other  operators  of 
transport  category  aircraft,  regulatory 
authorities.  Specific  expertise  is  needed 
in  the  areas  of  training  program 
development,  wiring,  and  avionics 
maintenance. 


•  Develop  and  recommend  a  wire 
system  training  program  that  could  be 
incorporated  into  an  FAA  advisory 
circular  and  JAA  advisory  material.  The 
recommendation  must  consider  training 
requirements  that  address  all  specific 
issues  contained  in  ATSRAC's 
reconmiendation  concerning  Enhanced 
Maintenance  Criteria  for  Systems. 

•  Identify  and  recommend  SWPM 
minimum  recurrent  training 
requirements  for  maintenance 
technicians  with  particular  focus  on 
aging  and  degradation  of  wiring 
systems. 

IV.  Enhanced  Maintenance  Criteria  for 
Systems  Harmonization  Working  Group 

The  composition  of  this  working 
group  should  include  technical 
expertise  in  wiring/avionics 
maintenance,  maintenance  program 
development,  and  use  of  Instructions  for 
Continued  Airworthiness. 

•  Develop  reconunendations  for 
enhanced  maintenance  criteria  for 
systems  in  consideration  of  the  elements 
of  previous  reconunendations  in  the 
ATSRAC,  including  the  enhanced  zonal 
analysis  program.  The  recommended 
program  must  consider  related 
conclusions  and  recommendations  from 
ATSRAC's  Intrusive  Inspection  Report. 
The  recommendations  will  form  the 
basis  for  an  FAA  advisory  circular  and 
JAA  Advisory  Circular  Joint  (ACJ) 
directed  toward  part  25  transport 
category  aircraft  ourently  being  used  in 
part(s)  91, 121, 125,  and  129  operations. 

•  Review  recommendations  from 
ATSRAC's  report  concerning 
Maintenance  Practices,  particularly  the 
"zonal  analysis  procedure" 
methodology. 

•  Provide  certain  information  that 
will  allow  development  of  regulatory 
text  for  a  Special  Federal  Aviation 
regulation  (SFAR)  for  Performance  of 
the  Enhanced  Zonal  Analysis  Procediue 
(EZAP)  applicable  to  type  certificate 
holders  and  supplemental  type 
certificate  holders  who  install  wire 
bimdles  or  significantly  affect  the 
installation  of  existing  wiring. 
Recommendations  should  include 
timelines  for  aircraft  type  design  holders 
to  complete  their  application  for  the 
EZAP  logic  for  each  aircraft. 

•  Reconunend  wire  system  data  for 
inclusion  in  Appendix  H  to  part  25, 
Instructions  for  Continued 
Airworthiness. 

ATSRAC  Acceptance  of  Taskings 

ATSRAC  has  accepted  these  four 
taskings  and  has  agreed  to  provide  the 
FAA  with  its  final  recommendations  by 
August  2002.  The  tasking  statements  in 
this  notice  are  a  summary  of  the  four 


taskings  that  ATSRAC  accepted  at  the 
April  25,  2001  ATSRAC  meeting  in 
Washington,  DC.  The  Committee  has 
chosen  to  assign  the  tasks  to  four 
separate  harmonization  working  groups. 
These  working  groups  will  serve  as  staff 
to  the  ATSRAC  to  assist  the  Committee 
in  writing  technical  reports  that  will 
allow  the  FAA  to  complete  its 
development  of  associated  rulemaking 
language  and  advisory  material. 
Working  group  documents  will  be 
reviewed,  deliberated,  and  approved  by 
ATSRAC.  If  ATSRAC  accepts  the 
working  groups'  dociunents,  they  will 
be  forwarded  to  the  FAA  as  ATSRAC 
recommendations. 

The  working  groups  should 
coordinate  with  other  working  groups, 
organizations,  and  specialists  as 
appropriate.  The  working  groups  will 
identify  to  ATSRAC  the  need  for 
additional  new  working  groups  when 
existing  groups  do  not  have  the 
appropriate  expertise  to  address  certain 
tasks. 

Working  Group  Activity 

The  working  groups  are  expected  to 
comply  with  the  procedures  adopted  by 
ATSRAC.  As  part  of  the  procedures, 
each  working  group  is  expected  to: 

1 .  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  by  the  ATSRAC  following 
the  establishment  and  selection  of  the 
working  group. 

2.  Give  a  detailed  conceptual 
presentation  of  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  a  report  and/or  any  other 
collateral  dociunents  the  working  group 
determines  to  be  appropriate  and  submit 
them  to  the  ATSRAC  for  review  and 
approval  by  July  2002. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ATSRAC. 

Participation  in  the  Working  Group 

Each  of  the  working  groups  will  be 
composed  of  experts  having  an  interest 
in  the  assigned  task.  Participants  of  the 
working  groups  should  be  prepared  to 
devote  a  significant  portion  of  their  time 
to  the  ATSRAC  task  through  August 
2002.  A  working  group  member  need 
not  be  a  representative  or  a  member  of 
the  ATSRAC. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  one  of  the  working  groups 
should  contact:  Charles  Huber  (see  FOR 
FURTHER  INFORMATION  CONTACT  section), 
expressing  that  desire,  describing  his  or 
her  interest  in  the  tasks,  and  stating  the 
expertise  he  or  she  would  bring  to  the 
working  group.  All  requests  to 
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participate  must  be  received  no  later 
than  June  28,  2001.  The  requests  will  be 
reviewed  by  the  ATSRAC  Chair,  the 
Executive  Director,  and  the  working 
group  Chair,  and  the  individuals  will  be 
advised  whether  or  not  requests  can  be 
accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ATSRAC  are  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ATSRAC  will  be  open 
to  the  public.  Meetings  of  the  individual 
working  groups  will  not  be  open  to  the 
public,  except  to  the  extent  that 
individuals  with  an  interest  and 
Expertise  are  selected  to  participate.  No 
Public  announcement  of  working  group 
ineetings  will  be  made. 

Issued  in  Washington,  DC,  on  May  23, 

tool. 

Anthony  F.  Fazio, 

birector.  Office  of  Rulemaking. 

|fR  Doc.  01-13438  Filed  5-25-01;  8:45  am) 

CODE  4910-13-M 


ilLUNGi 


Department  of  transportation 

federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  IMeeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
dministration  (FAA),  DOT. 
action:  Notice  of  public  meeting. 


summary:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 

Sotice  to  advise  the  public  of  a  meeting 
f  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air   . 
iCarrier  and  General  Aviation 
Maintenance  Issues. 

'dates:  The  meeting  will  be  held  on  June 
21,  2001,  from  9  a.m.  to  12  p.m.  Arrange 
for  presentations  by  June  8,  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Ave.  SW.,  room  813, 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolina  E.  Forrester,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-206),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-9690;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App  n).  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on  June 
21,  2001,  from  9  a.m.  to  12  p.m.  at  the 


Federal  Aviation  Administration,  800 
Independence  Ave.  SW.,  room  813, 
Washington,  DC  20591.  The  agenda  will 
include: 

1.  Opening  remarks; 

2.  Committee  Administration; 

3.  General  Aviation  Maintenance 
Working  Group  presentation  of 
working  group's  technical  report  and 
Advisory  Cfrcular; 

4.  Clarification  of  Major/Minor  Repairs 
or  Alterations  Working  Group 
presentation  of  working  group's 
technical  report  and  Advisory 
Circular; 

5.  Discussion  of  Working  Groups 
continued  activities;  and 

6.  A  discussion  of  future  meeting  dates, 
locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  participate  by  teleconference 
if  we  receive  notification  before  June  8, 
2001.  Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

The  public  must  make  arrangements 
by  May  25,  2901,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC,  on  May  22. 
2001. 

Angela  Elgee, 

Assistant  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
[PR  Doc.  01-13315  Filed  5-25-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
01-05-COO-OTH  To  impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  North  Bend  Municipal 
Airport,  Submitted  by  the  City  of  North 
Bend,  North  Bend  Municipal  Airport, 
North  Bend,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  North  Bend  Municipal 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  June  28.  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant.  Manager.: 
Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary 
LeTellier,  Airport  Manager,  at  the 
following  address:  City  of  Nort^  Bend/ 
Port  Of  Coos  Bay,  2348  Colorado 
Avenue,  North  Bend,  Oregon  97459. 
Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  North  Bend 
MimicipaJ  Airport,  under  section  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654, 
Seattle  Airports  District  Office  (SEA- 
ADO);  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250, 
Renton.  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  01-05-C- 
OO-OTH to  impose  and  use  PFC  revenue 
at  North  Bend  Municipal  Airport,  under 
the  provisions  of  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  May  21 ,  2001 ,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  North  Bend,  North 
Bend  Municipal  Airport,  North  Bend. 
Oregon,  was  substantially  complete 
within  the  requirements  of  section 
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158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
18.  2001. 

The  followings  a  brief  overview  of  the 
application. 

Leve7  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
November  1,  2001. 

Proposed  charge  expiration  date: 
September  1.  2008. 

Total  requested  for  use  approval: 
$397,500. 

Brief  description  of  proposed  project: 
Rimway  13/31  Safety  Area 
Improvements;  Rehabilitation  of 
Runway  13/31;  Acquisition  of  ARFF 
Vehicle;  Master  Plan;  Rehabilitation  of 
Rimway  4/22. 

Class  or  classes  or  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Nonscheduled 
air  taxi/commercial  operators  utilizing 
aircraft  having  seating  capacity  of  less 
than  20  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
SW.,  Suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  North  Bend 
Municipal  Airport. 

Issued  in  Renton,  Washington  on  May  21, 
2001. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(PR  Doc.  01-13439  Filed  5-25-01;  8:45  ami 
BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Etowah  County,  AlatMima 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Etowah  County,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 


Administration,  500  Eastern  Boulevard, 
Suite  200,  Montgomery,  Alabama  36117, 
Telephone:  (334)  223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  State  of 
Alabama  Department  of  Transportation, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  Alabama  Project 
NHF-PE  94  (2).  The  proposal  is  to 
extend  hiterstate  Highway  759  (1-759) 
from  George  Wallace  Drive  to  an 
interchange  with  U.S.  Highway  431  and 
US-Highway  278  in  the  city  of  Gadsden, 
Alabama.  The  project  will  be  a  multi- 
land  freeway  on  new  location. 

The  proposal  will  allow  traffic  from  I- 
759  to  flow  through  the  City  of  Gadsden 
without  merging  with  local  street  traffic. 

Alternatives  under  consideration 
include  (1)  alternate  route  locations,  (2) 
a  no  action  alternative,  and  (3) 
postponing  the  action. 

A  Public  Involvement  Meeting  will  be 
held  in  Gadsden  to  acquire  local  input 
on  the  proposed  project.  Written 
comments  will  be  solicited  from 
Federal,  State  and  local  agencies, 
officials  and  individuals  who  may  have 
an  interest  in  the  proposal.  A  formal 
Scoping  Meeting  will  not  be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
0MB  Circular  No.  A-95  regarding  state  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

|oe  0.  Wilkerson, 

Division  Administrator.  Montgomery, 
Alabama. 

[FR  Doc.  01-13324  Filed  5-25-01;  8:45  am) 

BILUNG  COOE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209274-65] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulation,  REG-209274- 
85  (TD  8033),  Tax  Exempt  Entity 
Leasing  (§1.168). 

DATES:  Written  comments  should  be 
received  on  or  before  July  30,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Allan  Hopkins,  (202)  622- , 
6665,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Tax-Exempt  Entity  Leasing. 
OMB  Number:  1545-0923. 
Regulation  Project  Number:  REG- 
209274-85. 

Abstract:  These  regulations  provide 
guidance  to  persons  executing  lease 
agreements  involving  tax-exempt 
entities  under  section  168(h)  of  the 
Internal  Revenue  Code.  The  regulations 
are  necessary  to  implement 
Congressionally  enacted  legislation  and 
elections  for  certain  previously  tax- 
exempt  organizations  and  certain  tax- 
exempt  controlled  entities. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Not-for-profit 
institutions  and  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
4,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  Botice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accLuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  May  18,  2001. 
I  iarrick  R.  Shear, 

,  RS  Reports  Clearance  Officer. 
FR  Doc.  01-13401  Filed  5-25-01;  8:45  am] 

I  MJJNG  CODE  4830-01-P 


EPARTMENT  OF  THE  TREASURY 

smai  Revenue  Service 

'roposed  Collection;  Comment 
Request  for  Revenue  Procedure  2001- 
37 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2001-37, 
Extraterritorial  Income  Exclusion   . 
Elections. 

DATES:  Written  comments  should  be 
received  on  or  before  July  30,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Extraterritorial  Income 
Exclusion  Elections 

Oh4B  Number:  1545-1731. 
Revenue  Procedure  Number:  Revenue 
Procedure  2001-37. 

Abstract:  Revenue  Procedvue  2001-37 
provides  guidance  for  implementing  the 
elections  (and  revocation  of  such 
elections)  established  under  the  "FSC 
Repeal  and  Extraterritorial  Income 
Exclusion  Act  of  2000". 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
56. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  19. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  21,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-13402  Filed  5-25-01;  8:45  ami 

MLUNG  CODE  4S30-01-P 

DEPARTMENT  OF  THE  TREASURY 


internal  Revenue  Service 
[REG-1 061 77-97] 

Proposed  Collection;  Comment     _ 
Request  for  Regulation  Proiect 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  o'  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Rfeduction  Act  of  1995, 
Pubhc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  proposed  regulation,  REG- 
106177-97,  Qualified  State  Tuition 
Programs. 

DATES:  Written  comments  should  be 
received  on  or  before  July  30,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  State  Tuition 
Programs. 

OMB  Number:  1545-1614. 

Regulation  Project  Number:  REG- 
106177-97. 

Abstract:  This  regulation  affects 
qualified  State  tuition  programs  (QSTPs) 
established  under  Code  section  529  and 
individuals  receiving  distributions  bom 
QSTPs.  The  information  required  by  the 
regulation  will  be  used  by  the  IRS  and 


29208 


Federal  Register /Vol.  66,  No.  103 /Tuesday.  May  29,  2001 /Notices 


individuals  receiving  QSTP 
distributions  to  verify  compliance  with 
section  529  and  to  determine  that  the 
taxable  amount  of  the  distribution  has 
been  computed  correctly. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

•  Type  of  review:  Extension  of  OMB 
approval. 

Affected  Public:  State,  local  or  tribal 
governments  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
20,051. 

Estimated  Time  Per  Respondent:  35 
hrs.,  10  minutes. 

Estimated  Total  Annual  Burden 
Hours:  705,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  cbntents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  21,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc  01-13403  Filed  5-25-01;  8:45  am] 
BIUJNQ  CODE  4«30-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0080] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  initiate  and  document 
expenditures,  claim  reimbursement  as 
well  as  make  funeral  arrangements  and 
authorize  burial  benefits. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  July  30,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
{193B1),  Department  of  Veterans  Affairs. 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420  or  e-mail 
ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0080"  in  any 
correspondence. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information.  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 
Titles: 

a.  Claim  for  Payment  of  Cost  of  - 
Unauthorized  Medical  Services.  VA 
Form  10-583. 

b.  Funeral  Arrangements,  VA  Form 
10-2065. 

c.  Authority  and  Invoice  for  Travel  by 
Ambulance  or  Other  Hired  Vehicle,  VA 
Form  10-2511. 

d.  Authorization  and  Invoice  for 
Medical  and  Hospital  Services. 

OMB  Control  Number:  2900-0080. 
Type  ofReviewr:  Revision  of  a 
currently  approved  collection. 
Abstmct: 

a.  VA  Form  10-583  is  used  by  health 
care  providers  as  a  claim  for  the  cost  of 
unauthorized  hospital  care  and  by 
veterans  as  a  claim  for  reimbursement  of 
such  cost. 

b.  VA  Form  10-0265  is  completed  by 
clerical  staff  upon  the  death  of  a  veteran 
in  a  VA  medical  care  facility.  It  is  used 
primarily  in  VA  medical  facilities  and 
serves  as  an  official  record  of  the 
Funeral  Director  to  which  the  person 
making  funeral  arrangements  wishes  the 
remains  to  be  released.  It  is  also  used  as 
a  control  document  when  VA  is 
requested  to  arrange  for  the 
transportation  of  the  deceased  from  the 
place  of  death  to  the  place  of  burial, 
and/or  when  burial  is  requested  in  a 
National  Cemetery. 

c.  VA  Form  10-7078  is  used  by 
administrative  personnel  in  VA  medical 
facilities  to  authorize  expenditures  from 
the  medical  care  account  and  process 
payment  of  medical  and  hospital 
services  provided  by  other  than  Federal 
health  providers  to  VA  beneficiaries. 

d.  VA  Form  10-2511  is  used  by 
administrative  personnel  in  VA 
facilities  to  authorize  expenditures  from 
the  beneficiary  travel  account.  It  is  also 
used  to  process  payment  for  ambulance 
or  other  hired  vehicular  forms  of 
transportation  for  eligible  veterans  to 
and  from  VA  health  care  facilities  for 
examination,  treatment  or  care. 

Affected  Public:  Business  or  other  for 
profit.  Individuals  or  households,  and 
Not  for  profit  institutions. 

Estimated  Total  Annual  Burden: 
32,742  hours. 

a.  VA  Form  10-583—17,188. 

b.  VA  Form  10-2065—3,071. 

c.  VA  Form  10-2511—4,083. 

d.  VA  Form  10-7078—8.400. 
Estimated  Average  Burden  Per 

Respondent: 

a.  VA  Form  10-583—15  minutes. 

b.  VA  Form  10-2065 — 5  minutes. 

c.  VA  Form  10-2511—2  minutes. 
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d.  VA  Form  10-7078 — 2  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
480,100. 

a.  VA  Form  10-583—68.750  hoius. 

b.  VA  Form  10-2065—36.850  hours. 

c.  VA  Form  10-2511—122.500  hours. 

d.  VA  Form  10-7078—252.000  hours. 

Dated:  May  18,  2001. 

By  direction  of  the  Secretary. 

Barbara  H.  Epps, 

Management  Analyst,  Information 
Management  Service. 

IFR  Doc.  01-13423  Filed  5-25-01;  8:45  am] 

MLUNG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0012] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  June  28,  2001. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0012." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Cash  Surrender 
Government  Life  Insurance,  VA  Form 
29-1546,  and  Application  for  Policy 
Loan  Govenunent  Life  Insurance,  VA 
Form  29-1546-1. 

OAfB  Control  Number:  2900-0012. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  form  is  used  by  the 
insiued  to  apply  for  cash  surrender 
value  or  policy  loan  on  his/her 
Government  Life  Insiu-ance.  The 


information  is  used  by  VA  to  process 
the  insurer's  request  for  a  loan  or  cash 
surrender. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  15,  2001  at  pages  10564- 
10565. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  4.939 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
29.636. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503.  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0012"  in  any  correspondence. 

Dated:  Apri  30,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  01-13422  Filed  5-25-01;  8:45  am] 

nUJNG  CODE  S32(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  System  of  Records 

"Spinal  Cord  Dysfunction-Registry — 

VA." 

summary:  The  Privacy  Act  of  1974  (5 
U.S.C.  552a(e)(4n  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  system  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  establishing  a 
new  system  of  records  entitled  "Spinal 
Cord  Dysfunction— Registry  (SCD-R)- 
VA"  (108VA11S). 

DATES:  Comments  on  the  establishment 
of  this  new  system  of  records  must  be 
received  no  later  than  June  28,  2001.  If 
no  public  comment  is  received,  the  new 
system  will  become  effective  June  28. 
2001. 

ADDRESSES:  Written  comments 
concerning  the  proposed  new  system  of 


records  may  be  submitted  to  the  Office 
of  Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTHER  INFORMATION,  PLEASE 
CONTACT:  Veterans  Health 
Administration  (VHA)  Privacy  Act 
Officer,  Department  of  Veterans  A^rs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  telephone  (727) 
320-1839. 
SUPPLEMENTARY  INFORMATION: 

1.  Description  of  the  Proposed  System 
of  Records 

The  Spinal  Cord  Dysfunction  (SCD)— 
Registry  provides  a  registry  of  veterans 
with  spinal  cord  injury  and  disorders 
(SCI&D).  This  registry  contains  pertinent 
information  on  veterans  with  SCI&D  and 
enables  better  coordination  of  care 
among  VHA  staff.  The  purpose  of  the 
registry  is  to  assist  clinicians, 
administrators,  and  researchers  in 
identifying  and  tracking  services  for 
veterans  with  spinal  cord  dysfunction 
resulting  from  traimia  or  diseases.  The 
SCD — Registry  can  also  facilitate 
clinical,  administrative,  and  research 
reports  for  medical  center  use.  Local 
Veterans  Health  Information  System  and 
Technology  Architectiu*  (VistA)  SCD — 
Registries  provide  aggregate  data  to  the 
National  SCD — Registry  database  at  the 
Austin  Automation  Center  (AAC).  This 
centralized  AAC  registry  is  used  to 
provide  a  VA-wide  review  of  veteran 
demographics  and  clinical  aspects  of 
injury  and  disorders  for  administrative 
and  research  purposes. 

These  records  contain  identifying 
information  including  name,  social 
security  number  (SSN),  date  of  birth, 
unique  record  identifiers,  and 
registration  date.  SCD — Registry 
registration  information  may  include 
registration  status,  neurologic  level  of 
injury,  etiology,  date  of  onset,  type  of 
cause,  completeness  of  injury,  and 
annual  evaluation  dates  offered  and 
received.  Each  local  medical  center 
facility  has  a  VistA  based  SCD — Registry 
software  package  that  interactively 
functions  with  other  clinical  VistA 
based  software.  The  SCD — Registry 
program  and  other  programs  at  the 
respective  facilities  automatically  flag 
records  or  events  for  transmission  based 
upon  functionality  requirements.  Data 
transmissions  between  VA  health  care 
facilities  and  the  VA  databases  housed 
at  the  AAC  are  accomplished  using  the 
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Department's  wide  area  network.  The 
SCD — Registry  Outcomes  File  has  data 
fields  for  storing  measures  of 
impairment,  activity,  social  role 
participation,  and  satisfaction  with  life. 
A  registrant  may  have  multiple  entries 
in  this  file. 

VHA's  Health  Services  Research  and 
Development  Service  (HSRfitD)  and  the 
congressionally-chartered  Paralyzed 
Veterans  of  America  (PVA)  originally 
developed  the  SCD— Registry.  However, 
these  records  are  maintained 
exclusively  by  VA.  Registration  may  be 
completed  by  VA  staff  entering  patients 
diagnosed  with  spinal  cord  injury  and 
disorders  applying  for  or  receiving  VA 
health  care  services. 

Electronic  and  paper  records  are 
maintained  at  the  AAC,  Department  of 
Veterans  Affairs,  1615  Woodward 
Street,  Austin.  Texas  78772.  They  are 
also  maintained  at  VA  health  care 
facihties  listed  in  VA  Appendix  1  of  the 
biennial  publication  of  VA's  Systems  of 
Records.  Records  will  be  maintained 
and  disposed  of  in  accordance  with 
record  disposition  authority  approved 
by  the  Archivist  of  the  United  States. 
Depending  on  the  record  medium, 
records  are  destroyed  by  either 
shredding  or  degaussing. 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
or  apply  in  person  to  the  last  VA  facility 
where  medical  care  was  provided,  or 
submit  a  written  request  to  the  Chief 
Consultant,  Spinal  Cord  hijury  and 
Disorders  Strategic  Healthcare  Group 
(128N),  1660  South  Columbian  Way, 
Seattle,  Washington  9810&-1597. 
Inquiries  should  include  the  veteran's 
name,  social  seciuity  number,  and 
retixm  address. 

2.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

VA  is  proposing  to  establish  the 
routine  use  disclosures  of  information 
which  will  be  maintained  in  the  system 
as  specified  in  the  "Routine  Uses  of 
Records  Maintained  in  the  System" 
section  of  this  notice  below.  There  is  no 
additional  privacy  impact  anticipated 
from  this  system  of  records  as  part  of  the 
broader  VHA  record  of  clinical  and 
health  care  information.  Information 
maintained  in  the  system  is  limited  to 
that  which  is  relevant  and  necessary  for 
the  planning  and  delivery  of  quality 
patient  care  services.  Access  is  strictly 
limited  to  VA  personnel  with  a  bona 
fide  need  for  the  information  in  the 
performance  of  their  duties.  No  persons 
outside  of  the  "need-to-know"  access 


criteria  will  be  given  access  capabilities. 
Privacy  Act  access  requirements  will  be 
adhered  to  for  all  situations. 

Release  of  information  from  these 
records  will  be  made  only  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  for  investigative,  judicial,  and 
administrative  uses.  The  Privacy  Act 
permits  disclosure  of  information  about 
individuals  without  their  consent  for  a 
routine  use  when  the  information  will 
be  used  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  the 
information  was  collected.  VA  has 
determined  that  release  of  information 
for  these  purposes  is  a  necessary  and 
proper  use  of  information  and  that 
specific  routine  uses  for  transfer  of  this 
information  are  appropriate  for: 

(a)  Disclosure  to  a  member  of 
Congress  or  staff  person,  acting  for  the 
member,  when  they  request  the  record 
on  behalf  of,  and  at  the  written  request 
of  that  individual. 

(b)  Disclosure,  as  deemed  necessary 
and  proper  to  approved  agents/attorneys 
aiding  beneficiaries  in  the  preparation/ 
presentation  of  their  cases  during 
verification  and/or  due  process 
procedures  or  in  the  presentation/ 
prosecution  of  claims  under  laws 
administered  by  VA. 

(c)  Disclosure  of  name{s)  and 
address(es)  of  present  or  former 
members  of  the  armed  services  and/ or 
their  dependents  to:  (i)  Any  nonprofit 
organization  if  the  release  is  directly 
connected  with  the  conduct  of  programs 
and  the  utilization  of  benefits  under 
Title  38,  and  (ii)  any  criminal  or  civil 
law  enforcement  governmental  agency 
or  instrumentality  charged  luider 
applicable  law  with  the  protection  of 
the  public  health  or  safety  who  has 
made  a  written  request  that  such 
name(s)  or  address(es)  be  provided  for  a 
pxirpose  authorized  by  law;  provided, 
further,  that  the  record{s)  will  not  be 
used  for  any  purpose  other  than  that 
stated  in  the  request  and  that  the 
organization,  agency  or  instrumentality 
is  aware  of  the  penalty  provision  of  38 
U.S.C.  5701(f). 

(d)  Disclosure  to  the  National 
Archives  and  Records  Administration 
(NARA)  in  records  management 
inspections  conducted  imder  authority 
ofTiUe  44  U.S.C. 

(e)  Disclosure  for  research  purposes 
determined  to  be  necessary  and  proper, 
to  epidemiological  and  other  research 
facilities  approved  by  the  Under 
Secretary  for  Health. 

({)  Disclosure  to  conduct  Federal 
research  necessary  to  accomplish  a 
statutory  purpose  of  an  agency,  at  the 
written  request  of  the  head  of  the 
agency,  or  designee  of  the  head  of  that 
agency. 


(g)  Disclosure  indicating  a  violation  or 
potential  violation  of  law  to  the 
appropriate  agency  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation. 

(h)  Disclosure  for  program  review 
purposes  and  the  seeking  of 
accreditation  and/or  certification. 

(i)  Disclosing  in  a  proceeding  before 
a  court,  adjudicative  body,  or  other 
administrative  body  before  which  the 
Agency  is  authorized  to  appear. 

(j)  Disclosure  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  admiiiistered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

(k)  Disclosed  to  the  Department  of 
Justice  and  United  States  Attorneys  in 
defense  or  prosecution  of  litigation 
involving  the  United  States,  and  to 
Federal  agencies  upon  their  request  in 
connection  with  review  of 
administrative  tort  claims  filed  under 
the  Federal  Tort  Claims  Act,  28  U.S.C. 
2672. 

3.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  prior  written  consent  for 
a  routine  use  when  the  information  will 
be  used  for  a  purpose  that  is  compatible 
with  the  purpose  for  which  the 
information  was  collected.  In  all  of  the 
routine  use  disclosures  described,  the 
recipient  of  the  information  will  use  the 
information  in  coimection  with  a  matter 
relating  to  one  of  VA's  programs,  to 
provide  a  benefit  to  VA.  or  to  provide 
disclosure  as  required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a{r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (65  FR 
77677),  December  12,  2000. 

Approved:  May  9,  2001. 
Anthony ).  Principi, 

Secretary  of  Veterans  Affairs. 

108VA11S 
SYSTEM  NAME: 

Spinal  Cord  Dysfunction — Registry 
(SCD-R)-VA. 

SYSTEM  LOCATKM: 

All  electronic  and  paper  records  are 
maintained  at  the  Austin  Automation 
Center  (AAC),  Department  of  Veterans 
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Affairs  (VA).  1615  Woodward  Street, 
Austin,  Texas  78772,  and  at  VA  health 
care  facilities  listed  in  VA  Appendix  1 
of  the  biennial  publication  of  VA's 
Systems  of  Records.  Each  local  medical 
center  facility  has  a  Veterans  Health 
Information  System  and  Technology 
Architecture  (VistA)-based  SCD-Registry 
software  package.  Data  transmissions 
between  VA  health  care  facilities  and 
the  VA  databases  housed  at  the  AAC  are 
accomplished  using  the  Department's 
wide  area  network. 

CATEGORIES  OF  INCMVIOUALS  COVERED  BY  THE 
system: 

Veterans  identified  with  spinal  cord 
injury  and  disorders  that  have  applied 
for  VA  health  care  services  are  included 
in  the  system.  Occasionally,  non- 
veterans  who  have  received  VA  health 
care  or  rehabilitation  services  under 
sharing  agreements,  contracted  care,  or 
humanitarian  emergencies  will  also 
have  information  recorded  in  the  Spinal 
Cord  Dysfunction  (SCD)-Registry. 

categories  of  records  in  the  system: 

These  records  contain  identifying 
information  including  name,  social 
seciirity  number,  date  of  birth,  and 
registration  date  in  the  SCD-Registry. 
SCD-Registry  registration  information 
may  include  information  about  whether 
individuals  are  receiving  services  from 
VA's  spinal  cord  system  of  care, 
neurologic  level  of  injury,  etiology,  date 
of  onset,  type  of  cause,  completeness  of 
injury,  and  annual  evaluation  dates 
offered  and  received.  The  Outcomes  File 
of  the  SCD-Registry  has  data  fields  for 
storing  measures  of  impairment, 
activity,  social  role  participation,  and 
satisfaction  with  life.  A  registrant  may 
have  multiple  entries  in  this  file. 

authority  for  maintenance  of  the  system: 

Title  38,  United  States  Code,  Sections 
501  and  7304. 

PURPOSE(S): 

The  SCD-Registry  provides  a  registry 
of  veterans  with  spinal  cord  injury  and 
disorders  (SCI&D).  This  registry 
contains  pertinent  information  on 
veterans  with  SCI&D  and  enables  better 
coordination  of  care  among  VHA  staff. 
The  purpose  of  the  registry  is  to  assist 
clinicians,  administrators,  and 
researchers  in  identifying  and  tracking 
services  for  veterans  with  spinal  cord 
dysfunction  resulting  from  trauma  or 
diseases.  The  SCD-Registry  can  also 
facilitate  clinical,  administrative,  and 
research  reports  for  medical  center  use. 
Local  VistA  SCD-Registries  provide  data 
extracts  to  the  National  SCD-Registry 
database  at  the  AAC.  This  centralized 
AAC  registry  is  used  to  provide  a  VA- 
wide  review  of  veteran  demographics 


and  clinical  aspects  of  injuries  and 
disorders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person, 
acting  for  the  member,  when  they 
request  the  record  on  behalf  of,  and  at 
the  written  request  of  that  individual. 

2.  Disclosure  of  records  covered  by 
this  system,  as  deemed  necessaiy  and 
proper  to  named  individuals  serving  as 
accredited  veterans  service  organization 
representatives  and  other  individuals 
named  as  approved  agents  or  attorneys 
for  a  documented  purpose  and  period  of 
time.  These  agents/attorneys  must  be 
aiding  beneficiaries  in  the  preparation/ 
presentation  of  their  cases  during 
verification  and/or  due  process 
procedures  or  in  the  presentation/ 
prosecution  of  claims  under  laws 
administered  by  VA. 

3.  A  record  containing  the  name(s) 
and  address(es)  of  present  or  former 
members  of  the  armed  services  and/ or 
thefr  dependents  may  be  released  from 
this  system  of  records  under  certain 
circumstances: 

a.  To  any  nonprofit  organization  if  the 
release  is  directly  connected  with  the 
conduct  of  programs  and  the  utilization 
of  benefits  under  Title  38,  and 

b.  To  any  criminal  or  civil  law 
enforcement  governmental  agency  or 
instrumentality  charged  under 
applicable  law  with  the  protection  of 
the  public  health  or  safety  if  a  qualified 
representative  of  such  organization, 
agency  or  instnmientality  has  made  a 
written  request  that  such  name(s)  or 
address  (es)  be  provided  for  a  purpose 
authorized  by  law;  provided,  further, 
that  the  record(s)  will  not  be  used  for 
any  purpose  other  than  that  stated  in  the 
request  and  that  the  organization, 
agency  or  instrumentality  is  aware  of 
the  penalty  provision  of  38  U.S.C. 

5701(0. 

4.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted    . 
under  authority  of  Title  44  United  States 
Code. 

5.  Disclosure  of  information, 
excluding  name  and  address  (unless 
name  and  address  is  furnished  by  the 
requester)  for  research  purposes 
determined  to  be  necessary  and  proper, 
to  epidemiological  and  other  research 
facilities  approved  by  the  Under 
Secretary  for  Health. 

6.  In  order  to  conduct  Federal 
research  necessary  to  accomplish  a 
statutory  purpose  of  an  agency,  at  the 


written  request  of  the  head  of  the 
agency,  or  designee  of  the  head  of  that 
agency,  the  name(s)  and  address(es)  of 
present  or  former  personnel  or  the 
armed  services  and/ or  their  dependents 
may  be  disclosed; 

a.  To  a  Federal  department  or  agency; 
or 

b.  Directly  to  a  contractor  of  a  Federal 
department  or  agency.  When  a 
disclosure  of  this  information  is  to  be 
made  directly  to  the  contractor,  VA  may 
impose  applicable  conditions  on  the 
department,  agency,  and/or  contractor 
to  insure  the  appropriateness  of  the 
disclosure  to  the  contractor. 

7.  In  the  event  that  a  record 
maintained  by  VA  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  information  may  be  disclosed  at 
VA's  initiative  to  the  appropriate  agency 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

8.  For  program  review  purposes  and 
the  seeking  of  accreditation  and/or 
certification,  disclosure  may  be  made  to 
survey  teams  of  the  Rehabilitation 
Accreditation  Commission,  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO). 
College  of  American  Pathologists, 
American  Association  of  Blood  Banks, 
and  similar  national  accreditation 
agencies  or  boards  with  whom  VA  has 

a  contract  or  agreement  to  conduct  such 
reviews  but  only  to  the  extent  that  the 
information  is  necessary  and  relevant  to 
the  review. 

9.  Records  from  this  system  of  records 
may  be  disclosed  in  a  proceeding  before 
a  court,  adjudicative  body,  or  other 
administrative  body  when  the  Agency. 
or  any  Agency  component  or  employee 
(in  his  or  her  official  capacity  as  a  VA 
employee),  is  a  party  to  litigation;  when 
the  Agency  determines  that  litigation  is 
likely  to  affect  the  Agency,  any  of  its 
components  or  employees,  or  the  United 
States  has  an  interest  in  the  litigation, 
and  such  records  are  deemed  to  be 
relevant  and  necessary  to  the  legal 
proceedings;  provided,  however,  that 
the  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

10.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  etc.,  with  whom  VA  has  a 
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contract  or  agreement  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

11.  Relevant  information  may  be 
disclosed  to  the  Department  of  Justice 
and  United  States  Attorneys  in  defense 
or  prosecution  of  litigation  involving  the 
United  States,  and  to  Federal  agencies 
upon  their  request  in  connection  with 
review  of  administrative  tort  claims 
filed  under  the  Federal  Tort  Claims  Act, 
28  U.S.C.  2672. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes/disks  and  optical 
discs.  Electronic  data  are  maintained  on 
Direct  Access  Storage  Devices  at  the 
AAC.  The  AAC  stores  registry  tapes  for 
disaster  backup  at  a  secure,  off-site 
location. 

RETRIEVABMJTY: 

Records  are  indexed  by  name  of 
veteran,  social  security  number,  and 
unique  patient  identifiers. 

SAFEGUARDS: 

1.  Data  transmissions  between  VA 
health  care  facilities  and  the  VA 
databases  housed  at  the  AAC  are 
accomplished  using  the  Department's 
wide  area  network.  The  SCD-Registry 
program  and  other  programs  at  the 
respective  facilities  automatically  flag 
records  or  events  for  transmission  based 
upon  functionality  requirements.  VA 
health  care  facilities  control  access  to 
data  by  using  VHA's  VistA  software 
modules.  The  Department's 
Telecommunications  Support  Service 
has  oversight  responsibility  for 


planning,  security,  and  management  of 
the  wide  area  network. 

2.  Access  to  records  at  VA  health  care 
facilities  is  only  authorized  to  VA 
personnel  on  a  "need-to-know"  basis. 
Records  are  maintained  in  stafi^ed  rooms 
during  working  hours.  During  non- 
working  hours,  there  is  limited  access  to 
the  building  with  visitor  control  by 
seciuity  personnel.  Access  to  the  AAC 
is  generally  restricted  to  AAC  staff,  VA 
Headquarters  employees,  custodial 
personnel.  Federal  Protective  Service 
and  authorized  operational  personnel 
through  electronic  locking  devices.  All 
other  persons  gaining  access  to  the 
computer  rooms  are  escorted.  Backup 
records  stored  off-site  for  both  the  AAC 
and  VA  Headquarters  are  safeguarded  in 
secured  storage  areas. 

3.  Strict  control  measures  are  enforced 
to  ensure  that  access  to  and  disclosure 
from  all  records  including  electronic 
files  and  veteran-specific  data  elements 
are  limited  to  VHA  employees  whose 
official  duties  warrant  access  to  those 
files.  The  automated  record  system 
recognizes  authorized  users  by  keyboard 
entry  of  unique  passwords,  access,  and 
verify  codes. 

RETENTION  AND  DISPOSAL: 

Records  will  be  maintained  and 
disposed  of  in  accordance  with  record 
disposition  authority  approved  by  the 
Archivist  of  the  United  States. 
Depending  on  the  record  medium, 
records  are  destroyed  by  either 
shredding  or  d^aussing.  Optical  disks 
or  other  electronic  media  are  deleted 
when  no  longer  required  for  officietl 
duties. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Spinal  Cord  Dysfunction — Registry 
Coordinator  (128N).  3350  La  JoUa 
Village  Drive,  San  Diego,  California 
92161.  Officials  responsible  for  policies 


and  procedures:  Chief  Consultant, 
Spinal  Cord  Injvuy  and  Disorders 
Strategic  Healthcare  Group  (128N),  1660 
South  Columbian  Way,  Seattle, 
Washington  98108-1597. 

NOTIFICATION  PROCEDURE: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  imder  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
or  apply  in  person  to  the  last  VA  facility 
where  medical  care  was  provided  or 
submit  a  written  request  to  the  Chief 
Consultant,  Spinal  Cord  Injury  and 
Disorders  Strategic  Healthcare  Group 
(128N),  1660  South  Colimibian  Way. 
Seattle,  Washington  98108-1597. 
Inquiries  should  include  the  veteran's 
name,  social  security  number  and  retiim 
address. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  to 
records  maintained  under  his  or  her 
name  may  write  or  visit  the  nearest  VA 
facility  or  write  to  the  Chief  Consultant, 
Spinal  Cord  Injury  and  Disorders 
Strategic  Healthcare  Group  (128N),  1660 
South  Columbian  Way,  Seattle, 
Washington  98108-1597 

CONTESTING  RECORDS  PROCEDURES: 

(See  Record  Access  Procedures.) 

RECORD  SOURCE  CATEGORIES: 

Various  automated  record  systems 
providing  clinical  and  managerial 
support  to  VA  health  care  facilities,  the 
veteran,  family  members,  accredited 
representatives  or  friends,  "Patient 
Medical  Records"— VA  (24VA136) 
system  of  records. 

[PR  Doc.  01-13424  Filed  5-25-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
kdmlnlstratlon 

50  CFR  Part  229 

[Doclwt  No.  010510119-1119-01;  1.0. 
050901 B] 

RIN  0648-AP27 

Taking  of  Marine  Mammais  incidental 
to  Commercial  Fishing  Operations; 
Atlantic  loirge  Whale  Take  Reduction 
>lan 

Correction 

In  rule  docimient  01-12326  beginning 
3n  page  27042  in  the  issue  of 
Wednesday,  May  16,  2001,  make  the 
bllowing  correction: 

On  page  27042  in  the  third  clounm, 
n  the  "DATES"  section,  in  the  third 
ine,  "through  May  30,  2001"  should, 
jread  "through  May  28,  2001". 

tFR  Doc.  Cl-12326  Filed  5-25-01;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  MAY  29,  2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
m{tnagement: 

Northeastem  United  States 
fisfieries — 

Atlantic  mackerel,  squid, 
and  butterfish;  published 
5-3001 
COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 
Patent  business  goals — 
Biological  matenal  deposit, 
changes  in  time  period 
to  make  it  needed; 
put)(lshed  4-27-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Fuels  and  fuel  additives- 
Hazardous  air  pollutants 
from  mobile  sources: 
emissions  control; 
published  3-29-01 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 

Texas;  published  4-26-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Arizona;  published  5-1-01 
Washington;  published  5-1- 
01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Lasakxki  and  bacitracin 
zinc:  published  5-29-01 
Oxytetracycline 
hydrochloride  soluble 
powder:  published  5-29-01 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
lk»nsing  requirements: 
Approved  spent  fuel  storage 

casks;  list  additions; 

published  3-13-01 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AirtHJS;  published  4-23-01 
Boeing;  published  4-23-01 
Bombardier;  published  4-23- 

01 
Empresa  Brasileira  de 

Aeronautk:a,  S.A. 

(EMBRAER);  published  5- 

11-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Seat  belt  use: 
Safety  incentive  grants; 
allocations  based  on  State 
seat  belt  use  rates; 
published  4-26-01 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Seat  belt  use: 
Safety  incentive  grants; 
allocations  based  on  State 
seat  belt  use  rates; 
published  4-26-01 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  liquid 
transportation — 
Pipeline  integrity 

management  in  high 

consequence  areas; 

published  12-1-00 
Pipeline  integrity 

management  in  high 

consequence  areas; 

effective  date  delay; 

published  2-8-01 

TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Rrearms  Bureau 

Organization,  functions,  and 
autfwrity  delegations: 
Appropriate  ATF  officers; 
published  5-29-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
MagnusorvStevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  6-6-01;  published  5- 
22-01 


Northeastem  United  States 

fisheries — 

Atlantk:  deep-sea  red 
crab;  comments  due  by 
6-7-01;  published  5-8-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

withdrawn;  comments  due 

by  6-4-01;  published  4-3- 

01 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

comments  due  by  6-4-01; 

published  4-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
South  Carolina;  comments 

due  by  6-6-01;  published 

5-7-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
District  of  Columbia; 

comments  due  by  6-8-01; 

published  5-9-01 
Kentucky;  comments  due  by 

6-8-01;  published  5-9-01 
Maryland;  comments  due  by 

6-6-01;  published  5-7-01 
Pennsylvania;  comments 

due  by  6-4-01;  published 

5-3-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 


Tennessee;  comments  due 
by  6-4-01;  published  5-3- 
01 
Air  quality  planning  purposes; 
designation  of  areas: 
Louisiana;  comments  due  by 
6-8-01;  published  5-9-01 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
Yolo  County  Landfill, 
Davis,  CA;  comments 
due  by  6-8-01 ; 
published  5-9-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
6-4-01;  published  5-1-01 


Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  6- 
4-01;  published  5-1-01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Riegle-Neal  Interstate  Banking 
ar>d  Branching  Efficiency 
Act;  implementation: 

Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 

FEDERAL  ELECTION 
COMMISSION 

Independent  expenditure 
reporting;  comments  due  by 
6-8-01;  published  5-9-01 

FEDERAL  RESERVE 
SYSTEM 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 

'    Interstate  branches  used 
primarily  for  deposit 
production;  prohibitk>n; 
comments  due  by  6-8-01; 
published  4-9-01 

FEDERAL  TRADE 
COMMISSION 

Hart-Scott-Rodino  Antitrust 
Improvement  Act: 
Premerger  notifrcation; 

reporting  and  waiting 

period  requirements; 

comments  due  by  6-8-01; 

published  5-9-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkin 
(FAR): 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

withdrawn;  comments  due 

by  6-4-01 ;  published  4-3- 

01 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

comments  due  by  6-4-01; 

published  4-3-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  Care  Financing 
Administration 

Medicare  and  Medicaid: 

Physicians'  referals  to 
health  care  entitties  with 
which  they  have  financial 
relationships;  comments 
due  by  6-4-01;  published 
4-4-01 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
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Critical  habitat 
designations — 
Robust  spineflower; 
correction;  comments 
due  by  6-4-01 ; 
published  5-3-01 
Rock  gnome  lichen; 
comments  due  by  6-4- 
01 ;  published  4-5-01 
Sacramento  splittail; 
comments  due  by  6-7-01; 
published  5-8-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Safety  and  Health  (Short 
Form)  clause;  comments 
I      due  by  6-4-01;  published 
1 1      4-5-01 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
withdrawn;  comments  due 
by  6-4-01 ;  published  4-3- 
01 
Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01 
tRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations, 
regattas  and  marine 
parades,  and  ports  and 
waterways  safety: 
Sail  Detroit  and  Tall  Ship 
Celebration,  Detroit  and 
Saginaw  Rivers,  Ml; 
safety  zones;  comments 
due  by  6-8-01 ;  published 
4-9-01 

Ports  and  waterways  safety: 
Muskegon  Lake,  Ml;  safety 
zone;  comments  due  by 
6-4-01;  published  4-4-01 


Regattas  and  marine  parades: 
Chester  River,  Kent  Island 
Narrows,  MD;  firewortcs 
display;  comments  due  by 
6-4-01 ;  published  4-5-01 
Seattle  Seafair  Unlimited 
Hydroplane  Race; 
comments  due  by  6-5-01; 
published  4-6-01 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterprises  participation  in 
DOT  financial  assistance 
programs;  memorandum  of 
understanding  with  Small 
Business  Administration, 
etc.;  comments  due  by  6-7- 
01;  published  5-8-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  6- 

4-01;  published  5-4-01 
Boeing;  comments  due  by 

6-4-01;  published  4-19-01 
Domien  comments  due  by 
6-4-01 ;  published  5-4-01 
Eurocopter  France; 
comments  due  by  6-8-01; 
published  4-9-01 
McDonnell  Douglas; 
comments  due  by  6-4-01; 
published  4-19-01 
Airworthiness  standards: 
Special  conditions— 
Ayres  Corp.  Model  LM 
200  airplane;  comments 
due  by  6-7-01; 
published  5-8-01 
Bombardier  Inc.  Model 
CL-600-1A11  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 
Lockheed-Georgia  Model 
1329-25,  etc.,  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 


Class  E  airspace;  comments 
due  by  6-4-01 ;  published  5- 
4-01 

Class  E5  airspace;  comments 
due  by  6-4-01;  published  5- 
4-01 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 

primarily  for  deposit 

production;  prohibition; 

comments  due  by  6-8-01; 

published  4-9-01 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Stock  form  depository  ~ 

institution  conversion  to 

Federal  stock  association; 

comments  due  by  6-7-01; 

published  5-8-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practk» — 
Jurisdiction  clarification 
and  proceedings 
notification  procedures; 
comments  due  by  6-4- 
01;  published  4-4-01 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808)   The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  256/P.L.  107-8       - 

To  extend  for  1 1  additional 
months  the  period  for  whch 
chapter  12  of  title  11  of  the 
United  States  Code  is 
reenacted   (May  11,  2001; 
115  Stat.  10) 

Last  List  April  13,  2001 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk^tion  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http;// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOllatserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L    ~^ 

Your  Name. 


i:  This  servue  is  strictly 
for  E-mail  notifKation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servkse. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  tt^ 
address. 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whrch  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  atxjut  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptkm  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  nrwiy  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 

Titto  Stock  NumtMT  Price       Revision  Date 


1,  2  (2  Reserved) (869-044-00001-6) 6.50      *Jan.  1,  2001 

3  (1997  Cofrpilotkxi 
and  Parts  100  and 

101)  (869-044-00002-4) 36.00      '  Jan.  1,  200 

4  (869-044-00003-2) 9.00        Jan.  1,  200 

5  Parts: 

1-699  (869-044-00004-1) 53.00 

700-1199 (869-044-00005-9) 44.00 

1200-End,  6(6 
Resen/ed) (869-044-00006-7) 55.00 

7  Parts: 

1-26  (869-044-O0007-5) 40.00 


Jan.  1,200 
Jan.  1,200 

Jan.  1,  200 


45.00 
34.00 
56.00 
38.00 
53.00 
50.00 


'Jan.  1,200 
Jan.  1,200 
Jan.  1,200 
Jan.  1,200 
Jan.  1,200 
Jan.  1,200 
Jon.  1,200 
Jan.  1,200 
Jan.  1,2000 
Jan.  1,200 
Jan.  1,200 
"Jan.  1,200 
*Jan.  1,200 
Jan.  1,200 
Jon.  1,200 

8  (869-044-00022-9) 54.00        Jan.  1,  200 

9  Parte: 

1-199  (869-O44-00023-7) 55.00 

200-End  (869-044-00024-5) 53.00 


27-52  (869-044-O0O0ft-3)  .. 

53-209 (869-044-00009-1)  .. 

210-299 (869-044-00010-5)  .. 

300-399 (869-044-00011-3)  .. 

400-699 (869-044-00012-1)  .. 

700-899 (869-044-00013-0)  .. 

900-999 (869-044-00014-8) 54.00 

1000-1199  (869-042-00015-3) 18.00 

1200-1599  .....(869-044-00016-4) 55.00 

1600-1899  (869-044-00017-2) 57.00 

1900-1939  (869-044-00018-1) 21.00 

1940-1949  (869-044-00019-9) 37.00 

1950-1999  (869-044-00020-2) 45.00 

2000-£nd (869-044-00021-1) 43.00 


Jan.  1,  200 
Jan.  1,200 

Jan.  1,200 
Jon.  1,200 
Jon.  1,200 
Jon.  1,200 


10  Parte: 

1-50  (869-044-00025-3) 55.00 

51-199 (869-044-O0026-1) 52.00 

200-499 (869-044-00027-0) 53.00 

500-£nd  (869-O44-00028-8) 55.00 

11  (869-044-00029-6) 31.00        Jan.  1,  200 

12  Parts: 

1-199  (869-044-00030-0) 27.00        Jan.  1,200 

200-219 (869-044-00031-8) 32.00        Jan.  1,  200 

220-299 (869-044-00032-6) 54.00        Jan.  1,  200 

300-499 (869-044-00033-4) 41.00        Jan.  1,  200 

500-599 (869-044-00034-2) 38.00        Jan.  1,  200 

600-End  (869-044-00035-1) 57.00       Jon.  1,200 

13  (869-044-00036-9) 45.00        Jan.  1,  2001 


TW  Slock  Number 

14  Parte: 

1-59  (869-044-00037-7)  . 

60-139 (869-042-00038-2)  . 

140-199 (869-044-00039-3)  . 

200-1199 (869-044-0004O-7)  . 

1200-End (869-044-00041-5)  . 

15  Parte: 

0-299  (869-044-00042-3)  . 

300-799 (869-044-00043-1)  . 

800-End  (869-O44-00044-O)  . 

16  Parte: 

0-W9  (869-044-00045-8)  . 

1000-End (869-044-00046-6)  . 

17  Parte: 

•1-199 (869-044-00048-2) 

200-239 (869-042-00049-8) 

240-End  (869^)42-00050-1) 

18  Parte: 

1-399  (869-042-00051-0) 

400-€nd  (869-044-00052-1) 

19  Parte: 

1-140  (869-042-00053-6) 

141-199 (869-042-00054-4) 

•200-End  (869-044-00055-5) 

20  Parte: 

1-399  (869-042-00056-1) 

400^99 (869-042-00057-9) 

500-End  (869-042-O0058-7) 

21  Parte: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060-9) 

170-199 (869-042-00061-7) 

200-299 (869-044-00062-8) 

300-499 (869-042-0006^3) 

500-599 (869-042-00064-1) 

600-799 (869-042-00065-0) 

800-1299  (869-042-00066-8) 

1300-End (869-042-00067-6) 

22  Parte: 

1-299  (869-042-00068-4) 

300-End  (869-042-00069-2) 

23  (869-042-O0070-6) 

24  Parte: 

0-199  (869-042-0007  M) 

200-499 (869-042-00072-2) 

500-699 (869-042-00073-1) 

700-1699 (869-042-00074-9) 

1700-€nd (869-042-00075-7) 

•25 (869-044-00076-8) 

26  Parte: 

§§1.0-1-1.60  (869-042-00077-3) 

§§1.61-1.169 (869-044-00078^) 

§§1.170-1.300 (869-042-O0079-0) 

§§1.301-1.400 (869-042-00080-3) 

§§1.401-1.440 (869-042-00081-1) 

•§§1.441-1.500 (869-044-00082-2) 

§§1.501-1.640 (869-042-00083-8) 

§§1.641-1.850 (869-042-00084-6) 

§§1.851-1.907 (869-042-00085-4) 

§§1.908-1.1000  (869-042-00086-2) 

§§1.1001-1.1400  ;...  (869-042-O0087-1) 

§§1.1401-End  (869-042-00088-9) 

2-29  (869-042-00089-7) 

30-39  (869-044-00090-3) 

40-49  (869-044-00091-1) 

50-299 (869-042-00092-7) 

300-499 (869-042-00093-5) 

500-599 (869-042-00094-3) 

600-End  (869-042-00095-1) 

27  Parte: 

1-199  (869-042-00096-0) 


Price       RevlskmDate 


57.00 
46.00 
26.00 
44.00 
37.00 

36.00 
54.00 
40.00 

45.00 
53.00 

45.00 
38.00 
49.00 

54.00 
23.00 

40.00 
40.00 
20.00 

33.00 
56.00 
58.00 

26.00 
30.00 
29.M 
16.00 
20.00 
31. W 
10.00 
38.00 
15.00 

54.00 
31.00 

29.00 

40.00 
37.00 
20.00 
46.00 
18.00 

57.00 

31.00 
57.00 
38.00 
29.00 
47.00 
45.00 
32.00 
41.00 
43.00 
41.00 
45.00 
66.00 
45.00 
37.00 
25.00 
23.00 
43.00 
12.00 
12.00 

59.00 


Jan.  1,2001 
Jan.  1,  2000 
Jon.  1,2001 
Jon.  1,2001 
Jan.  1,  2001 

Jan.  1,2001 
Jan.  1,2001 
Jan.  1,2001 

Jan.  1.2001 
Jan.  1,2001 

Apr.  1,2001 
Apr.  1,2000 
Apr.  1,2000 

Apr.  1,  2000 
Apr.  1,2001 

Apr.  1,2000 

Apr.  1,2000 

5Apr.  1,2001 

Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 


Apr 
AJsr 
Apr 
AfX 
Apr 
Apr 
Apr 
Apr 
Apr 


1,2000 
1,2000 
1,2000 
1,2001 
1,2000 
1,2000 
1,2000 
1,2000 
1,2000 


Apr.  1,2000 
Apr.  1,2000 

Apr.  1,2000 


Apr 
Apr 
Apr 
Apr 
*Apr 

Apr 


1,2000 
1,2000 
1,2000 
1,2000 
1,2000 

1,2001 


Apr.  1,2000 
Apr.  1,2001 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2001 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2001 
Apr.  1,2001 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 
Apr.  1,2000 

Apr.  1,2000 
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VU 


Title 


Stock  Number 


200-End  (869-042-O0097-8) 

28  Parte: 

0-42  (869-042-00098-6) 

43-end  (869-042-00099-4) 

29  Parte: 

0-99 (869-042-00100-1) 

100-499 (869-042-00101-0) 

500-899 (869-042-001 02-8) 

900-1899 (869-042-00103-6) 

1900-1910  (§§1900  to 

1910.999)  (869-042-00104-4) 

1910  (§§1910.1000  to 

end)  (869-042-001 05-2) 

191 1-1925  (869-042-00106-1) 

1926  (869-042-00107-9) 

1927-End f. (869-042-00108-7) 

30  Parte: 

1-199  (869-042-00109-5) 

200-699 (869-042-001 10-9) 

700-End  (869-042-00111-7) 

31  Parte: 

0-199  (86W)42-001 12-5) 

200-End  (869-042-00113-3) 


18.00 

43.00 
36.00 

33.00 
14.00 
47.00 
24.00 


28.00 
20.00 
30.00 
49.00 

38.W 
33.00 
39.00 

23.00 
53.00 


32  Parte: 

1-39,  Vd.  I 15.00 

1-39,  Vd.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-042-00114-1) 

191-399 (869-042-001 15-0) 

400-629 (869-042-00116-8) 

630-699 (869-042-00117-6) 

700-799 (869-042-00118^) 

800-End  (869-042-00119-2) 

33  Parte: 

1-124  (869-042-00120-6) 

125-199 (869-042-00121-4) 

200-End  (869-042-00122-5) 

34  Parts: 

1-299  (869-042-00123-1) 

300-399 (869-042-00124-9) 

400-End  (869-042-00125-7) 

35  (869-042-00126-5) 

36  Parte 

1-199  (869-042-00127-3) 

200-299 (869-042-00128-1) 

300-End  (869-042-00129-0) 


51.0Q 
62.00 
35.00 
25.00 
31.00 
32.00 

35.00 
45.00 
36.00 

31.00 
28.00 
54.00 

10.00 


24.00 
24.00 

43.ra 


37 


40.00 
47.00 

28.00 


38  Parte: 

0-17  (869-042-00131-1)  .. 

18-End  (869-042-00 132-0)  .. 

39  (869-042-00133-8)  .. 

40  Parte: 

1-49  (869-042-00134-6) 37.00 

50-51   (869-042-00135-4) 28.00 

52  (5201-52.1018) (869-042-00136-2) 36.00 

52  (52.1019-End)  (869-042-00137-1) 44.00 

53-59  (869-042-00138-9) 21.00 

60  (869-042-00 139-7) 66.00 

61-62 (869-042-00140-1) 23.00 

63(63.1-63.1119) (869-042-00141-9) 66.00 

63  (63.1200-End)  (869-042-00142-7) 49.00 

64-71   (869-042-00143-5) 12.00 

47.00 
36.00 
66.00 
66.00 
42.00 
38.00 
25.00 


72-80  (869-042-00144-3) 

81-85  ...: (869-042-00146-1) 

86  (869-042-00146-0) 

87-135  (869-042-00 146-8) 

136-149 (869-042-00148-6) 

150-189 (869-042-00149-4) 

190-259 (869-042-00150-8) 


Revision  Date 
Apr.  1,2000 


TKIe 


Stock  Numtter 


Price       Revision  Dale 


July 
July 

July 
July 
July 
July 


46.00      «July 


*July 
July 

*July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 

July 
July 
July 


(869-042-00130-3) 32.00        July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2000 
2000 

2000 

2000 
2000 
2000 


2O0O 
2000 
2000 

2000 

2000 
2000 

2000 

2000 
2000 

1984 
1984 
1984 
2000 
2000 
2000 
2000 
2000 
2000 

2000 
2000 
2000 

2000 

2000 
2000 

2000 


2000 
2000 
2000 

2000 

2000 
2000 

2000 

2000 
2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 


260-265 (869-042-00151-6) 

266-299 (869-042-00152-4) 

300-399 (869-042-00153-2) 

400-424 (869-042-00154-1) 

425-699 (869-042-00155-9) 

700-789 (869-042-00156-7) 

790-End  (869-042-00 157-5) 

41  Chaptars: 

1, 1-1  to  1-10 

1,1-11  to  Appendw,  2  (2  Reserved) 

3-6 


10-17  

18,  Vd.  If  Parts  1-5  

18,  Vd.  II,  Parts  6-19 

18,  Vd.  Hi,  Parts  20-52 

19-100  

1-100  (869-042-00158-3) 

101 (869-042-00159-1) 

102-200 (869^M2-00 160-5) 

201-End  (869-042-O0161-3) 

42  Parte: 

1-399  (869-042-00162-1) 

400-429 (869-042-00163-0) 

430-End  (869-042-00164-8) 

43  Parte: 

1-999  (869-042-00165-6) 

1000-end  (869-042-00166-4) 


36.00 
35.00 
29.00 
37.00 
48.00 
46.00 
23.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
15.00 
37.00 
21.00 
16.00 

53  A) 

55.00 
57.00 

45.00 
55.00 


45  Parte: 

1-199  (869-042-00168-1) 

200-499 (869-042-00169-9) 

500-1199 (869-042-00170-2) 

1200-End (869-042-00171-1) 

46  Parte: 

1-40  (869-042-00172-9) 

41-69  _ (869-042-00173-7) 

70-89  (869-042-00174-5) 

90-139 (86^)42-00175-3) 

140-155 (869-042-00176-1) 

156-165 (869-042-00177-0) 

166-199 (869-042-00178-8) 

200-499 (869-042-00179-6) 

500-End  (869-042-00180-0) 

47  Parte: 

0-19  (869-042-00181-8) 

20-39  (869-042-00182-6) 

40-69  (869-042-00183-4) 

70-79  (869-042-00184-2) 

80-End  (869-042-00185-1) 

48  Chapters: 

1  (Parts  1-51)  (869-042-00186-9) 

1  (Parts  52-W)  (869-042-00187-7) 

2  (Parts  201-299) (869-042-00188-5) 

3-6 (869-042-00189-^ 

7-14  (869-042-00190-7) 

15-28  (869-042-00191-5) 

29-End  .r. (869-042-00192-3) 

49  Parte: 

1-99  (869-042-00193-1) 

100-185 (869-042-00194-0) 

186-199 (869-042-00195-8) 

200-399 (869-042-00196-6) 

400-999 (869-042-00197-4) 

1000-1199  (869-042-00198-2) 

1200-End (869-042-00199-1) 

50  Parte: 

1-199  (869-042-00200-8) 

200-599 (869-042-00201-6) 


50.00 
29.00 
45.00 
54.00 

42.00 
34.00 
13.00 
41.x 
23.00 
31.00 
42.00 
36.00 
23.00 

54.00 
41.00 
41.00 
54.00 
54.00 

57.00 
45.00 
53.00 
40.00 
52.00 
53.00 
38.00 

53.00 
57.00 
17.00 
57.00 
58.00 
25.00 
21.00 

55.00 
35.00 


July 
July 
Juty 
July 
Juty 
July 
*July 

JJuly 

iJuly 

JJuly 

^Ju»y 

JJuly 

3July 

JJufy 

JJuly 

ijmy 

JJJy 

iJiiy 

July 

July 

Juty 

July 

Oct. 

Oct. 
Oct. 

Oct. 
Oct. 


(869-042-00167-2) 4SJ0O       Oct. 


Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Ocf. 


2000 
2000 
2000 
2000 
2000 
2000 
2000 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2000 
2000 
2000 
2000 

2000 
2000 
2000 

2000 
2000 

2000 

2000 
2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 

2000 
2000 
2000 
2000 
2000 
2000 
2000 


2000 
2000 
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Jan.  1,2000 
2000 
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1999 
1997 
1996 


CFR  Index  and  Findings 

Aids (869-042-00047-1) 53.00 

Convtete  2000  CFR  set J, 094.00 

Microfictie  CFR  Edition: 

Subscription  (moiled  as  issued)  290.00 

Individual  copies 1.00 

Complete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  moiling) 264.00 

'  Because  Title  3  is  an  annual  compilation,  tt^  volume  and  ol  previous  volumes 
should  be  retarded  as  a  permanent  refererKe  source. 

2n»  JJy  1,  1985  edition  o«  32  CFR  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inclusive.  For  tt«  lull  text  o(  \he  Defense  Acquisition  Regulortions 
m  Parts  1-39,  consult  ttie  Itvee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
Itiose  ports. 

^The  July  1,  1985  edition  of  41  CFR  Ctiopters  1-100  contains  a  note  only 
for  Qxpters  1  to  49  inclusive.  For  ttie  ful  text  of  procurement  regulations 
in  Diopters  1  to  49,  consult  the  eleven  CFR  volumes  Issued  as  of  July  1, 
1984  containing  ttiose  ctxpters. 

*Ho  amendments  to  ttus  volume  vi^ere  promulgated  during  ttie  period  January 
1.  2000.  ttwough  January  1,  20(^1.  Ttie  CFR  volume  issued  as  of  January  1, 
2000  should  be  retavied. 

^No  amendments  to  ttvs  volume  were  promulgated  during  ttie  period  April 
1,  2000.  ttwough  April  1,  2001.  The  CFR  volume  Issued  as  of  AprI  1.  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1999,  through  July  1,  2000.  the  CFR  volume  issued  as  of  July  1,  1999  should 
be  retained.. 
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Federal  Register  index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 
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Agricultural  Marketing  Service 

RULES 

Cotton  classing,  testing,  and  standards: 

Classification  services  to  growers;  2001  user  fees,  29215- 
29216 
Papayas  grown  in — 

Hawaii,  29216-29219 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Farm  Service  Agency 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Rural  Housing  Service 

Army  Department 

NOTICES 
Meetings: 
Science  Board,  29295 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29328-29330 
Grants  and  cooperative  agreements;  availability,  etc.: 

National  Breast  and  Cervical  Cancer  Early  Detection 
Program,  29330-29336 
I, 

Commerce  Department 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Guatemala,  29293 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  29293 


Defense  Departmeril 

See  Army  Department 

See  Defense  Logistics  Agency 

See  Navy  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  29293- 
29294 
ilyleetings: 

Military  Personnel  Testing  Advisory  Committee,  29294 

Science  Board  task  forces,  29294 

Scientiflc  Advisory  Board,  29294-29295 

befense  Logistics  Agency 

NOTICES 
Privacy  Act: 

Systems  of  records,  29295-29299 


Drug  Enforcement  Administration 
NOTICES  , 

Applications,  hearings,  determinations,  etc.: 
Mallinckrodt,  Inc..  29344-29345 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
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Public  Charter  Schools  Program,  29300-29301 
Privacy  Act: 

Systems  of  records,  29419-29422 
Special  education  and  rehabilitative  services: 
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Arbitration  panel  decisions,  29301-29303 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Paducah  Gaseous  Diffusion  Plant,  KY,  29303 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Electricity  Advisory  Board,  29303 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Arizona,  29230-29236 
PROPOSED  RULES 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 

Pennsylvania.  29270-29276 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Chesapeake  Bay  Program,  29308 

Coastal  recreation  waters  adjacent  to  beaches; 

microbiological  testing  and  monitoring.  29308-29310 
Pesticide,  food,  and  feed  additive  petitions: 

Aventis  CropScience,  29313-29317 

Interregional  Research  Project  (No.4),  29317-29321 
Pesticide  registration,  cancellation,  etc.: 

Diazinon,  29310-29313 
Pesticides;  experiment^  use  permits,  etc.: 

KIM-Cl,  LLC,  29321-29322 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Service  First  Barrel  and  Drum  Site,  UT,  29322 

Farm  Service  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29282 
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Federal  AvIatkMi  Ackninistration 

RULES 

Aircraft  products  and  parts;  certification  procedures: 
Changed  products;  type  certification  procedures; 
comment  disposition,  29415-29417 

PROPOSED  RULES 

Airworthiness  directives: 
Fairchild,  29268-29270 

Fedarai  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Arizona,  29237-29238 

Kentuclf^,  29236-29237 

Michigan,  29237 

Missouri,  29237 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29322-29323 

Submission  for  0MB  review;  comment  request,  29323- 
29325 


Fadaral  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Idaho  Power  Co.  et  al.,  29304-29306 
Hydroelectric  applications,  29307 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  29303-29304 

Transok,  LLC,  29304 


iSystam 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  29325 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  29325-29326 
Formations,  acquisitions,  and  meigers,  29326 
Formations,  acquisitions,  and  mergers;  correction,  29326 
Permissible  nonbanking  activities,  29326-29327 

Meetings;  Sunshine  Act,  29327 

Fadaral  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
29327-29328 


Flah  and  Wildlife  Servica 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Riverside  fidry  shrimp,  29383-29414 

Food  and  Drug  Adminiatration 

NOTICES 
Meetings: 
Medical  Devices  Advisory  Committee.  29336 

Food  and  Nutrition  Servica 
notk:es 

Food  distribution  programs: 
Donated  beef  and  pork  substitution  with  commercial  beef 
and  pork;  demonstration  project,  29282-29284 


Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons,  specially  designated  nation^s, 
terrorists,  and  narcotics  traffickers,  and  foreign  terrorist 
organizations 
Additional  designations,  removals,  and  supplementary 
information  on  specially  designated  narcotics 
traffickers,  etc.,  29229-29230 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29379-29380 

Forest  Service 

NOTICES 
Meetings: 
Lake  Tahoe  Basin  Federal  Advisory  Committee,  29284 

General  Accounting  Office 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Medicare  Payment  Advisory  Commission,  29328 

Health  and  Human  Servlcea  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Public  Housing  Assessment  System;  management  scores 
and  PHAS  advisory  scores;  meetings,  29342-29343 

hrtarior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

internal  Revenue  Service 

NOTICES 

Meetings: 
Special  Enrollment  Examination  Advisory  Committee, 
29380-29381 

international  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment'request,  29284-29285 
Antidumping: 
Canned  pineapple  iniit  bova — 

Thailand,  29285 
Polyvinyl  alcohol  from — 
Japan,  29286 

International  Trade  Commiasion 

NOTICES 

Import  investigations: 
Ammoniiun  nitrate  from — 
Ukraine,  29344 

Justice  Department 

See  Drug  Enforcement  Administration 

Land  Management  Bureau 

NOTICES 

Recreation  management  restrictions,  etc.: 
El  Mirage  Cooperative  Management  Area  et  al.,  CA; 
firewood  containing  nails,  screws,  etc.;  use 
prohibition,  29343 
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Vlational  Archives  and  Recorda  Administration 

NOTICES 

lAgency  records  schedules;  availability,  29345-29346 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  theft  prevention  standards;  exemption 
petitions,  etc.: 
Ford  Motor  Co.,  29374-29376 

Natlonal  Institute  of  Standards  and  Technology 

RULES 

National  Volimtary  Laboratory  Accreditation  Program; 

operating  procedures,  29219-29224 
NOTICES 

Information  processing  standards.  Federal: 
Secure  Hash  Standard,  29287 

National  Inatltutas  of  Health 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29336-29337 
Meetings: 
National  Cancer  Institute,  29337-29338 
National  Center  For  Complementary  and  Alternative 

Medicine,  29338 
National  Institute  of  Environmental  Health  Sciences, 

29338 
National  Institute  of  General  Medical  Sciences,  29338 
National  Institute  of  Mental  Health,  29339-29340 
National  Institute  of  Neurological  Disorders  and  Stroke, 

29338-29339 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

29339 

National  Oceanic  and  Atmospheric  Adminiatration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
.    Pacific  cod, 29241-29242 
Northeastern  United  States  fisheries — 

Atlantic  mackerel,  squid,  and  butterfish,  29238 
West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon,  29238-29241 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish,  29276-29281 
NOTICES 

Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
North  American  Natural  Gas  Pipeline  Group;  Beaufort 
Sea,  AK;  shallow-water  hazard  activities;  bowhead 
whales,  etc.,  29287-29293 

Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel,  29299-29300 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Material  control  and  accoimting  regulations;  reporting 

requirements,  29251-29268 
Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plants;  decommissioning  trust  provisions, 
29244-29251 
Rulemaking  petitions: 
Natural  Resources  Defense  Council;  denied,  29243-29244 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29346-29347 
Submission  for  OMB  review;  comment  request,  29347 

Environmental  statements;  availability,  etc.: 
Duke  Energy  Corp.,  29347-29348 

Meetings: 
Reactor  Safeguards  Advisory  Committee,  29348-29349 

Meetings;  Sunshine  Act,  29349 

Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  29349-29367 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

National  Toxicology  Program: 
Carcinogens  Report,  Ninth  Edition — 
Agents,  substances,  or  mixtures  newly  listed,  upgraded, 
or  delisted,  29340-29342 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials  transportation: 
Preemption  determinations — 
Boston  &  Maine  Corp.,  29376-29377 

Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29282 

Securities  and  Exchange  Commission 

RULES 

Investment  companies  and  advisers: 
Electronic  recordkeeping,  29224-29229 

NOTICES 

Decimalization  implementation  plan;  order  to  submit, 
29368 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  29369 
American  Stock  Exchange  LLC;  correction,  29369 
Chicago  Board  Options  Exchange,  Inc.,  29369-29372 
International  Securities  Exchange  LLC,  29373-29374 

Applications,  hearings,  determinations,  etc.: 
Keystone  Property  Trust,  29367 
OTR  Express,  hic,  29367-29368 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Iowa,  29374 

Puerto  Rico,  29374 

Textile  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  29374 

Treasury  Department 

See  Foreign  Assets  Control  Office 
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See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29377- 
29379 
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Department  of  Education,  29419-29422 

Part  V 

Department  of  Education,  29423-29443 
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Federal  Register 
Vol.  66,  No.  104 
Wednesday,  May  30,  2001 


This  section  of  ttw  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  28 

[CN-OO-010] 
BIN  0581-AB57 

Revision  of  User  Fees  for  2001  Crop 
Cotton  Classification  Services  to 
Growers 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultiu^  Marketing 
Service  (AMS)  will  maintain  user  fees 
for  cotton  producers  for  2001  crop 
cotton  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  at 
the  same  level  as  in  2000.  This  is  in 
accordance  with  the  formula  provided 
in  the  Uniform  Cotton  Classing  Fees  Act 
of  1987.  The  2000" user  fee  for  this 
classification  service  was  $1.35  per  bale. 
This  final  rule  would  maintain  the  fee 
for  the  2001  crop  at  $1.35  per  bale.  The 
fee  and  the  existing  reserve  are 
sufficient  to  cover  the  costs  of  providing 
classification  services,  including  costs 
for  administration  and  supervision. 
EFFECTIVE  DATE:  July  1 ,  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Darryl  Earnest,  Cotton  Program,  202- 
720-2145. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  detailing  the  revisions 
was  published  in  the  Federal  Register 
on  April  23,  2001.  (66  FR  20408).  A  15- 
day  comment  period  was  provided  for 
interested  persons  to  respond  to  the 
proposed  rule.  No  comments  were 
received,  and  no  changes  have  been 
made  in  the  provisions  of  the  final  rule. 
This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866;  and,  it  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies  luiless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  that  must  be  exhausted  prior 
to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  AMS  has  considered 
the  economic  impact  of  this  action  on 
small  entities  and  has  determined  that 
its  implementation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
disproportionately  burdened.  There  are 
an  estimated  35,000  cotton  growers  in 
the  U.S.  who  voluntarily  use  the  AMS 
cotton  classing  services  annually,  and 
the  majority  of  these  cotton  growers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administration  (13  CFR  §  121.201). 
Continuing  the  user  fee  at  the  2000  crop 
level  will  not  significantly  affect  small 
businesses  as  defined  in  the  RFA 
because: 

(1)  The  fee  represents  a  very  small 
portion  of  the  cost-per-unit  currently 
borne  by  those  entities  utilizing  the 
services  (the  2000  user  fee  for 
classification  services  was  $1.35  per 
bale;  the  fee  for  the  2001  crop  will  be 
maintained  at  $1.35  per  bale;  the  2001 
crop  is  estimated  at  18,337,850  bales); 

(2)  The  fee  for  services  will  not  affect 
competition  in  the  marketplace;  and 

(3)  The  use  of  classification  services  is 
voluntary.  For  the  2000  crop,  17,219,500 
bales  were  produced;  and,  virtually  all 
of  them  were  voluntarily  submitted  by 
growers  for  the  classification  service. 

(4)  Based  on  the  average  price  paid  to 
growers  for  cotton  from  the  1999  crop  of 
45  cents  per  pound,  500  pound  bales  of 
cotton  are  worth  an  average  of  $225 
each.  The  user  fee  for  classification 
services,  $1.35  per  bale,  is  less  than  one 
percent  of  the  value  of  an  average  bale 
of  cotton. 


Paperwork  Reduction  Act 

In  compliar.ce  with  OMB  regulations 
(5  CFR  part  1320),  which  implement  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  the  information 
collection  requirements  contained  in  the 
provisions  to  be  amended  by  this  final 
rule  have  been  previously  approved  by 
OMB  and  were  assigned  OMB  control 
number  0381-0009  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

These  changes  will  be  made  effective 
July  1,  2001,  as  provided  by  the  Cotton 
Statistics  and  Estimates  Act. 

Fees  for  Gassification  under  the  Cotton 
Statistics  and  Estimates  Act  of  1927 

The  user  fee  charged  to  cotton 
producers  for  High  Volume  Instrument 
(HVI)  classification  services  under  the 
Cotton  Statistics  and  Estimates  Act  (7 
U.S.C.  473a)  was  $1.35  per  bale  during 
the  2000  harvest  season,  as  determined 
by  using  the  formula  provided  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987,  as  amended  by  Public  Law  102- 
237.  The  fees  cover  salaries,  costs  of 
equipment  and  supplies,  and  other 
overhead  costs,  including  costs  for 
administration,  and  supervision. 

This  final  rule  establishes  the  user  fee 
charged  to  producers  for  HVI 
classification  at  $1.35  per  bale  during 
the  2001  harvest  season. 

Public  Law  102-237  amended  the 
formula  in  the  Uniform  Cotton  Classing 
Fees  Act  of  1987  for  establishing  the 
producer's  classification  fee  so  that  the 
producer's  fee  is  based  on  the  prevailing 
method  of  classification  requested  by 
producers  during  the  previous  year.  HVI 
classing  was  the  prevailing  method  of 
cotton  classification  requested  by 
producers  in  2000.  Therefore,  the  2001 
producer's  user  fee  for  classification 
service  is  based  on  the  2000  base  fee  for 
HVI  classification. 

The  fee  was  calculated  by  applying 
the  formula  specified  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  as 
amended  by  Public  Law  102-237.  The 

2000  base  fee  for  HVI  classification 
exclusive  of  adjustments,  as  provided  by 
the  Act,  was  $2.17  per  bale.  An  increase 
of  2.26  percent,  or  5  cents  per  bale 
increase  due  to  the  implicit  price 
deflator  of  the  gross  domestic  product 
added  to  the  $2.17  would  result  in  a 

2001  base  fee  of  $2.22  per  bale.  The 
formula  in  the  Act  provides  for  the  use 
of  the  percentage  change  in  the  implicit 
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price  deflator  of  the  gross  national 
product  (as  indexed  for  the  most  recent 
12-month  period  for  which  statistics  are 
available).  However,  gross  national 
product  has  been  replaced  by  the  gross 
domestic  product  by  the  Department  of 
Commerce  as  a  more  appropriate 
measure  for  the  short-term  monitoring 
and  analysis  of  the  U.S.  economy.  The 
niunber  of  bales  to  be  classed  by  the 
United  States  Department  of  Agriculture 
from  the  2001  crop  is  estimated  at 
18,337,850  bales.  The  2001  base  fee  was 
decreased  15  percent  based  on  the 
estimated  nimiber  of  bales  to  be  classed 
(1  percent  for  every  100.000  bales  or 
portion  thereof  above  the  base  of 
12,500,000.  limited  to  a  maximiun 
adjustment  of  15  percent).  This 
percentage  factor  amounts  to  a  33  cents 
per  bale  reduction  and  was  subtracted 
from  the  2001  base  fee  of  $2.22  per  bale, 
resiUting  in  a  fee  of  $1.89  per  bale. 

With  a  fee  of  $1.89  per  bale,  the 
projected  operating  reserve  would  be 
51.56  percent.  The  Act  specifies  that  the 
Secretary  shall  not  establish  a  fee 
which,  when  combined  with  other 
soiut:es  of  revenue,  will  result  in  a 
projected  operating  reserve  of  more  than 
25  percent.  Accordingly,  the  fee  of  $1.89 
must  be  reduced  by  54  cents  per  bale, 
to  $1.35  per  bale,  to  provide  an  ending 
accumulated  operating  reserve  for  the 
fiscal  year  of  25  percent  of  the  projected 
cost  of  operating  the  program.  This 
would  establish  the  2001  season  fee  at 
$1.35  per  bale. 

Accordingly,  §  28.909,  paragraph  (b) 
would  reflect  the  continuation  of  the 
HVI  classification  fee  at  $1.35  per  bale. 

As  provided  for  in  the  Uniform  Cotton 
Classing  Fees  Act  of  1987,  as  amended, 
a  5  cent  per  bale  discount  would 
continue  to  be  applied  to  voluntary 
centralized  billing  and  collecting  agents 
as  specified  in  §  28.909  (c).  Growers  or 
their  designated  agents  requesting 
classification  data  provided  on 
computer  pimched  cards  will  continue 
to  be  charged  the  fee  of  10  cents  per 
card  in  §  28.910  (a)  to  reflect  the  costs 
of  providing  this  service.  Requests  for 
pimch  card  classification  data 
represented  less  than  1.0  percent  of  the 
total  bales  classed  ftx>m  the  2000  crop, 
down  from  2.6  percent  in  1997.  Growers 
or  their  designated  agents  receiving 
classification  data  by  methods  other 
than  computer-punched  cards  would 
continue  to  inciu-  no  additional  fees  if 
only  one  method  of  receiving 
classification  data  was  requested.  The 
fee  for  each  additional  method  of 
receiving  classification  data  in  §  28.910 
would  remain  at  5  cents  per  bale,  and 
it  would  be  applicable  even  if  the  same 
method  was  requested.  However,  if 
computer  punched  cards  were 


requested,  a  fee  of  10  cents  per  card 
would  be  charged.  The  fee  in  §  28.910 
(b)  for  an  owner  receiving  classification 
data  from  the  central  database  would 
remain  at  5  cents  per  bale,  and  the 
minimum  charge  of  $5.00  for  services 
provided  per  monthly  billing  period 
would  remain  the  same.  The  provisions 
of  §  28.910  (c)  concerning  the  fee  for 
new  classification  memoranda  issued 
from  the  central  database  for  the 
business  convenience  of  an  owner 
without  reclassification  of  the  cotton 
will  remain  the  same. 

The  fee  for  review  classification  in 
§  28.911  will  be  maintained  at  $1.35  per 
bale. 

The  fee  for  returning  samples  after 
classification  in  §  28.911  will  remain  at 
40  cents  per  sample. 

List  of  Subiects  in  7  CFR  Part  28 

Administrative  practice  and 
procediu^.  Cotton,  Cotton  samples, 
Grades,  Market  news,  Reporting  and 
record  keeping  requirements.  Standards, 
Staples,  Testing,  Warehouses. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— COTTON  CLASSING 
TESTING  STANDARDS 

1.  The  authority  citation  for  7  CFR 
Part  28.  Subpart  D— Cotton 
Classification  and  Market  News  Services 
for  Producers,  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  471-476. 

2.  In  §  28.909,  paragraph  (b)  is  revised 
to  read  as  follows: 

§28.909    Costs. 


(b)  The  cost  of  High  Volmne 
Instnunent  (HVI)  cotton  classification 
service  to  producers  is  $1.35  per  bale. 


3.  In  §  28.911,  the  last  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  28.91 1    Review  classification. 

(a)  *  *  *  The  fee  for  review 
classification  is  $1.35  per  bale. 


Dated:  May  23.  2001. 

Kenneth  C.  Clayton. 

Acting  Administrator,  Agricultural  Marketing 
Service.  • 

[FR  Doc.  01-13562  Filed  5-25-01;  10:50  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  928 

[Docket  l4o.  FV01-928-1  IFR] 

Papayas  Grown  in  Hawaii;  Suspension 
of  Grade,  inspection,  and  Related 
Reporting  Requirements 

AGENCY:  Agricidtural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  nde  with  request 
for  comments. 

summary:  This  nde  indefinitely 
suspends  the  grade,  inspection, 
inspection  waiver  procedm«s,  and 
related  exempt  shipment  reporting 
requirements  under  the  marketing  order 
regulating  papayas  grown  in  Hawaii, 
due  to  current  overproduction  and 
unprecedented  low  prices  for  fresh 
papayas.  These  requirements  went  into 
effect  on  January  2.  2001.  This  action 
results  from  a  unanimous 
recommendation  of  the  Papaya 
Administrative  Committee  (committee 
or  PAC)  at  an  emergency  meeting  on 
December  28,  2000.  This  action  is 
expected  to  permit  the  industry  to 
utilize  funds  earmarked  for  inspection 
for  enhanced  marketing  efforts,  thus 
improving  producer  returns  by 
increasing  consimier  demand. 
DATES:  Effective  May  31,  2001; 
comments  received  by  July  30,  2001  will 
be  considered  prior  to  issuanceiof  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Conunents  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  Fax:  (202)  720-8938,  or 
E-mail:  moab.docketclerk®usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
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Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  155  and  Marketing  Order  No.  928, 
both  as  amended  (7  CFR  part  928), 
regulating  the  handling  of  papayas 
grown  in  Hawaii,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  nde  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regidations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  thie 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 

ftetition.  provided  an  action  is  filed  not 
ater  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  suspends  three  sections  of 
the  order's  rules  and  regulations 
regarding  minimiun  grade  requirements 
(§928.313).  maturity  exemptions 
(§  928.152),  and  inspection  waiver 
procedures  (§928.150).  It  also  amends 
§  928.160  of  the  order's  rules  and 


regulations.  The  amendment  to 
§  928.160  removes  references  to 
mandatory  regulations  and  relieves 
handlers  from  the  requirement  to  add 
the  inspection  certificate  nimiber  on 
PAC  Form  1,  Papaya  Utilization. 

This  rule  results  frpm  a  unanimous 
recommendation  of  the  committee  at  an 
emergency  meeting  on  December  28, 

2000.  At  that  meeting,  the  committee 
recommended  postponing,  until  July  1, 

2001,  the  effective  date  of  a  final  nde 
published  by  the  Department  on 
November  22,  2000.  which  reinstated 
grade,  inspection,  and  related  reporting 
requirements,  effective  January  2,  2001. 
The  committee  held  a  subsequent 
committee  meeting  on  January  11,  2001, 
at  which  further  public  discussion  was 
held.  After  considering  the  committee's 
recommendation  and  other  relevant 
information,  the  Department  is 
suspending,  for  an  indefinite  period,  the 
requirements  that  were  reinstated  on 
January  2,  2001. 

Section  928.52  of  the  papaya 
marketing  order  authorizes  the 
establishment  of  grade,  size,  quality, 
matiuity,  and  pack  and  container 
regulations  for  shipments  of  papayas. 
Section  928.53  allows  for  the 
modification,  suspension,  or 
termination  of  such  regulations  when 
warranted.  Section  928.55  provides  that 
whenever  papayas  are  regidated 
pinsuant  to  §§928.52  or  928.53,  such 
papayas  must  be  inspected  by  the 
inspection  service  and  certified  as 
meeting  the  applicable  requirements. 
The  cost  of  inspection  and  certification 
is  borne  by  handlers.  Section  928.54 
authorizes  regulation  exemptions  when 
shipping  papayas  for  commercial 
processing,  relief  agencies,  or  charitable 
institutions.  In  addition,  the  Secretary 
may  relieve  from  any  or  all 
requirements  under  or  established 
pursuant  to  §§928.41,  928.52,  928.53, 
and  928.55,  the  handling  of  papayas  in 
such  minimum  quantities,  in  such  types 
of  shipments,  or  for  such  specified 
piuposes  (including  shipments  to 
facilitate  the  conduct  of  marketing 
research  and  development  projects 
established  pursuant  to  §  928.45)  as  the 
committee,  with  the  approval  of  the 
Secreteiry,  may  prescribe.  Section  928.60 
of  the  papaya  marketing  order 
authorizes  handler  reporting 
requirements. 

This  rule  suspends  §928.313  of  the 
order  s  rules  and  regulations  regarding 
minimum  grade  requirements.  That 
section  states  that  no  handler  shall  ship 
papayas  to  any  destination  unless  such 
papayas  meet  the  minimum  grade  of 
Hawaii  No  1. 

This  rule  also  removes  the 
requirement  that  handlers  obtain 


inspection  through  the  Federal  or 
Federal-State  Inspection  Service 
(inspection  service)  prior  to  shipment  of 
fresh  papayas.  Suspension  of  the 
inspection  waiver  procedures  in 
§  928.150  of  the  order's  rules  and 
regulations  results  in  the  elimination  of 
the  authority  of  the  inspection  service  to 
grant  inspection  waivers.  Inspection 
waivers  allow  handlers  to  ship  papayas 
without  inspection  under  certain 
conditions  when  it  is  not  practicable  for 
the  inspection  service  to  provide  such 
inspection.  In  the  absence  of  mandatory 
inspection,  handlers  do  not  need 
inspection  waivers  issued  by  the 
inspection  service. 

This  rule  also  suspends  the  maturity 
exemption  and  related  reporting 
requirements  in  §  928.152  of  the  order's 
rules  and  regulations  to  remove  the 
requirement  that  handlers  interested  in 
becoming  handlers  of  immature  papayas 
apply  to  the  committee  for  approval, 
and  report  handling  of  immature 
papayas.  Immature  papayas  are  used  in 
a  popular  dish  called  green  papaya 
salad  and  as  a  vegetable  substitute  in 
recipes.  Suspension  of  the  maturity 
exemption  and  related  reporting 
requirements  relieves  handlers  ftt)m 
filing  PAC  Forms  7  and  7(c)  widi  the 
committee. 

In  addition,  this  rule  amends 
§  928.160  to  remove  the  references  to 
mandatory  regulations  and  the 
requirement  that  handlers  include  the 
number  of  the  inspection  certificate 
issued  by  the  inspection  service  on  each 
PAC  Form  1  filed  with  the  committee. 

Grade,  inspection,  and  reporting 
requirements  imder  the  order  were 
suspended  in  1994.  As  previously 
mentioned,  in  a  final  rule  published  on 
November  22,  2000,  and  effective 
January  2,  2001,  the  Department 
reinstated  those  requirements  under 
§§928.150,  928.152.  928.313.  and 
928.160  of  the  order's  rules  and 
regulations. 

The  committee  met  on  December  28, 

2000,  and  voted  unanimously  to 
postpone  the  effective  date  imtil  July  1, 

2001.  During  that  meeting,  and  a 
subsequent  meeting  on  January  11. 
2001,  the  committee  noted  that 
producer  prices  currentiy  range  from  6 
to  12  cents  per  pound,  compared  to  25 
to  45  cents  per  pound  reported  by  the 
committee  for  the  same  period  the 
previous  year.  Such  prices,  coupled 
with  overproduction,  have  had  a 
negative  effect  on  the  entire  industry, 
especially  for  the  new  Rainbow  variety 
of  papayas.  The  Rainbow  variety  has 
been  developed  to  tolerate  the  effects  of 
the  Papaya  Ringspot  Vims,  which  has 
decimated  papaya  trees  in  Hawaii  for 
several  years.  The  Rainbow  variety. 
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however,  has  not  yet  been  approved  for 
exportation  to  possible  signiflcant 
markets,  especially  Japan  or  Canada, 
and  is  only  marketed  in  the  United 
States. 

Given  the  current  marketing 
limitations  and  overproduction  of 
papayas,  the  committee  recommended 
that  funds  earmarked  for  inspection 
costs  be  redirected  to  marketing  and 
promotion  in  an  effort  to  increase 
demand  and  improve  retiims  to 
producers.  Currently,  with  low  prices  to 
producers,  there  is  little  money 
available  for  inspection.  What  funds  are 
available,  the  committee  believes, 
would  best  be  utilized  in  increasing 
demand  by  enhanced  marketing  and 
promotion  activities  at  this  time.  The 
committee  proposed  to  review  the 
condition  of  the  industry  in  late  spring 
or  early  summer  to  determine  if 
overproduction  has  eased  or  demand 
improved.  Historically,  the  summer 
months  result  in  lower  production,  due 
to  the  reduced  availability  of  rainwater. 
This  has  been  true  for  most  varieties  of 
papayas,  and  may  also  be  true  for  the 
Rainbow  variety.  This  information 
would  place  the  committee  in  a  better 
position  to  evaluate  what  further 
recommendations  to  make  in  the 
interests  of  the  industry. 

While  the  committee  recommended  a 
postponement  of  the  effective  date  for 
implementing  mandatory  grade, 
inspection,  and  related  reporting 
requirements  imtil  July  1,  2001,  the 
Department  believes  that  a  suspension 
of  the  requirements  is  preferable  at  this 
time.  First,  the  emergency 
recommendation  was  made  five  days 
prior  to  the  effective  date  of  the 
regulations,  January  2,  2001.  Since  that 
time  inspections  of  papayas  have  not 
occxirred.  Second,  the  committee  does 
not  yet  have  a  timetable  for  entry  of  the 
new  Rainbow  variety  of  papayas  into 
the  export  markets  to  which  the 
traditional  variety,  Kapoho,  currenUy 
has  entry.  The  committee  believes 
increased  demand  would  help  absorb 
the  current  overproduction  of  the 
prolific  Rainbow  variety,  and  have  a 
positive  affect  on  producer  retiims. 
Third,  the  committee  also  believes  that 
enhanced  marketing  and  promotion  may 
also  improve  demand  for  all  fresh 
papayas.  The  committee  believes  that 
funds  earmarked  for  inspection  costs 
would  be  better  utilized  on  promotional 
efforts.  Thus,  there  would  be  no  funds 
available  later  in  the  fiscal  year  for 
implementing  mandatory  inspection. 
There  is  no  evidence  that  the  conditions 
that  currentiy  exist  in  the  industry 
would  be  greaUy  improved  in  the  next 
several  months. 


For  these  reasons,  the  mandatory 
grade,  inspection,  and  reporting 
requirements  effective  January  2,  2001, 
are  suspended  until  such  time  as  the 
conditions  in  the  industry  improve  and 
the  committee  can  demonstrate  a  long- 
term  commitment  to  a  quality  control 
program. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  400 
producers  of  papayas  in  the  production 
area  and  approximately  60  handlers 
subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
Uian  $5,000,000. 

Based  on  a  reported  current  average 
f.o.b.  price  of  $.65  per  pound  of 
papayas,  a  handler  would  have  to  ship 
in  excess  of  7.69  million  pounds  of 
papayas  to  have  annual  receipts  of 
$5,000,000.  Last  year,  only  one  handler 
shipped  more  than  7.69  million  pounds 
of  papayas,  and,  therefore,  could  be 
considered  a  large  business.  The 
remaining  handlers  could  be  considered 
small  businesses,  excluding  receipts 
bom  other  sources. 

Based  on  a  reported  current  average 
grower  price  of  $0.09  per  pound  and 
aimual  industry  shipments  of  40  million 
pounds,  total  grower  revenues  would  be 
$3.6  million.  Average  annual  grower 
revenue  would,  thus,  be  $9,000.  Based 
on  the  foregoing,  the  majority  of 
handlers  and  producers  of  papayas  may 
be  classified  as  small  entities,  excluding 
receipts  from  other  sources. 

This  rule  suspends  the  grade, 
inspection,  and  related  reporting 
requirements  under  the  order's  rules 
and  regulations.  As  a  result,§§  928.150, 
928.152,  and  928.313  are  suspended  in 
their  entirety,  and  §  928.160  is  amended 
to  remove  the  reference  to  mandatory 
regulations  and  the  requirement  that  the 
inspection  certificate  number  be  added 


to  the  utilization  reports  filed  by 
handlers. 

At  the  meeting,  the  committee 
discussed  the  impact  of  these  changes 
on  handlers  and  producers  in  terms  of 
cost.  Since  mandatory  inspection  and 
certification  costs  are  borne  by  handlers, 
the  cost  savings  to  each  handler  are 
estimated  to  be  a  total  $24.24  per  hour 
for  on-site  inspections.  In  addition,  the 
inspection  service  charges  mileage  costs 
of  $.37  per  mile  round  trip  from  the 
inspection  service  office  to  the  handler's 
premises  or  processing  plant.  According 
to  the  inspection  service,  for  a  trip 
taking  10  or  more  minutes,  or  covering 
7  or  more  miles,  the  travel  time  cost  is 
based  on  the  $24.24  hourly  rate.  Some 
handlers  could  pass  the  inspection  costs 
onto  producers,  thus,  further  decreasing 
overall  producer  returns.  These  costs  do 
not  apply  in  the  absence  of  minimum 
quality  requirements  and  associated 
mandatory  inspection. 

Diiring  its  deliberations,  the 
committee  discussed  possible 
alternatives  to  this  action.  They 
deliberated  the  impacts  of  the  final  rule 
taking  effect  on  January  2,  2001. 
However,  because  economic  conditions 
in  the  papaya  industry  are  currentiy  at 
a  historically  low  level,  the  committee 
rejected  that  alternative. 

The  committee  also  debated  the  value 
of  suspending,  rather  than  postponing, 
the  regulations  in  their  entirety.  That 
alternative,  however,  was  also  rejected, 
as  the  committee  felt  suspension  of  the 
regulations  was  too  drastic  an  action  to 
take  at  the  time.  Instead,  the  committee 
proposed  postponing  the  e^ctive  date 
of  the  requirements  imtil  July  1,  2001. 
and  further  reviewing  the  conditions 
within  the  industry  at  that  time.  The 
requirements  were  originally  suspended 
beginning  on  July  1, 1994. 

However,  as  noted  earlier,  the 
Department  has  determined  that  a 
suspension  of  the  requirements  is 
preferable,  given  the  current  industry 
conditions  and  likelihood  that  there  will 
be  no  substantial  improvement  in  the 
next  several  months.  If  industry 
conditions  improve,  implementation  of 
the  quality  control  program  could  again 
be  recommended  by  the  committee. 
Accordingly,  this  action  will  have  a 
favorable  effect  on  both  large  and  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  contained  in  this  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581- 
0102. 

This  rule  relaxes  reporting 
requirements  under  the  order,  since 
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PAC  Form  1  will  no  longer  require  the 
addition  of  the  inspection  certificate 
number  on  it.  In  addition,  PAC  Forms 
7  and  7(c)  will  not  be  required  from 
handlers  wishing  to  be  approved 
handlers  of  immatiire  papayas.  In  the 
absence  of  mandatory  inspection,  no 
handlers  will  be  required  to  apply  for 
approval  to  handle  immature  papayas 
using  PAC  Form  7  nor  report  shipments 
of  immature  papayas  to  the  committee 
using  PAC  Form  7(c).  This  rule  will 
decrease  the  burden  by  9.25  hours. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule. 

In  addition,  the  committee's  meetings 
were  widely  publicized  throughout  the 
papaya  industry  and  all  interested 
persons  were  encouraged  to  attend  the 
meetings  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  December  28, 

2000,  and  the  subsequent  January  11, 

2001 ,  meetings  were  public  meetings 
and  all  entities,  both  large  and  small, 
were  encouraged  to  express  views  on 
this  issue.  The  commiUee  itself  is 
comprised  of  13  members,  consisting  of 
nine  producer  members  and  three 
handlers  members.  The  committee  also 
includes  a  public  member  who  does  not 
represent  an  agricultural  interest  nor 
have  a  financial  interest  in  papayas. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  froiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  RJRTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matters  presented,  including  the 
information  and  recommendation 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  foimd 
that  the  suspensions  and  revision  made 
by  this  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  uimecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good -cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  needs  to  be  in 
effect  as  soon  as  possible  to  continue  to 


provide  relief  to  the  Hawaii  papaya 
industry;  (2)  this  action  reflects  the 
emergency  recommendation  of  the 
committee  and  the  Department's 
assessment  of  the  industry;  and  (3)  this 
rule  provides  a  60-day  comment  period 
and  any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subfects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAH 

1.  The  authority  citation  for  7  CFR 
part  928  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§§928-150.928.152,928.313    [Suspendwi] 

2.  Sections  928.150,  928.152,  and 
928.313  are  indefinitely  suspended  in 
their  entirety. 

3.  In  §928.160,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§928.160    Utilization  reports. 

(a)*  *  * 

(1)  Quantity  of  papayas  handled 
subject  to  assessments  including  the 
date  and  destination  of  each  shipment; 

***** 

Dated:  May  21,  2001. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

[PR  Doc.  01-13472  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  285 

[Doclwt  No.:  000831249-1129-02] 
RIN0693-ZA39 

National  Voluntary  Laboratory 
Accreditation  Program;  Operating 
Procedures 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST),  United  States  Departinent  of 
Commerce,  is  today  issuing  a  final  rule 
revising  regulations  foimd  at  15  CFR 


part  285  pertaining  to  the  operation  of 
the  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP).  The 
NVLAP  procedures  are  revised  to  ensiue 
continued  consistency  with 
international  standards  and  guidelines 
ciurently  set  forth  in  the  International 
Organization  for  Standardization  (ISO)/ 
International  Electrotechnical 
Commission  (EC)  17025:1999,  General 
requirements  for  the  competence  of 
testing  and  calibration  laboratories,  and 
ISO/IEC  Guide  58:1993,  Calibration  and 
testing  laboratory  accreditation 
systems — General  requirements  for 
operation  and  recognition,  thereby 
facilitating  and  promoting  acceptance  of 
test  and  calibration  results  between 
countries  to  avoid  barriers  to  trade. 
Provisions  in  this  regard  will  facilitate 
cooperation  between  laboratories  and 
other  bodies,  assist  in  the  exchange  of 
information  and  experience  and  in  the 
harmonization  of  standards  and 
procedures,  and  establish  the  basis  for 
national  and  international  mutual 
recognition  arrangements. 

In  addition.  NiST  is  reorganizing  and 
simplifying  part  285  for  ease  of  use  and 
imderstanding.  While  the  existing 
regulations  accurately  set  forth  the 
NVLAP  procedures,  the  regulations 
themselves  are  complex  and  difficult  to 
understand.  In  an  effort  to  simplify  the 
format  and  make  the  regulations  more 
user  firiendly,  NIST  is  rewriting  in  plain 
English  and  consolidating  sections 
previously  contained  in  subparts  A 
through  C  of  part  285. 
DATES:  This  rule  is  effective  June  29, 
2001. 

ADDRESSES:  David  F.  Alderman,  Chief, 
National  Voluntary  Laboratory 
Accreditation  Program,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Stop  2140, 
Gaithersburg,  MD  20899-2140. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  F.  Alderman,  Chief,  National 
Voluntary  Laboratory  Accreditation 
Program,  301-975-4016. 
SUPPI.EMENTARY  INFORMATION: 

Background 

Part  285  of  tide  15  of  the  Code  of 
Federal  Regulations  sets  out  procedures 
and  general  requirements  imder  which 
the  National  Voluntary  Accreditation 
Program  (NVLAP)  operates  as  an 
unbiased  third  party  to  accredit  both 
testing  and  calibration  laboratories. 

The  NVLAP  procedures  were  first 
published  in  the  Federal  Register  as 
part  7  of  tide  15  of  the  Code  of  Federal 
Regulations  (CFR)  (41  FR  8163, 
February  25, 1976).  On  June  2, 1994,  the 
procedures  were  redesignated  as  part 
285  of  tide  15  of  the  CFR,  expanded  to 
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include  accreditation  of  calibration 
laboratories,  and  updated  to  be 
compatible  with  conformity  assurance 
and  assessment  concepts,  including  the 
provisions  contained  in  ISO/IEC  Guide 
25:1990.  General  requirements  for  the 
competence  of  calibration  and  testing 
laboratories  (59  FR  22742.  May  3.  1994). 

Description  and  Explanation  of 
Proposed  Changes 

The  NVLAP  procediu-es  found  at  15 
CFR  Part  285  are  revised  to  ensure 
continued  consistency  with 
international  standards  and  guidelines. 
At  this  time,  the  management  and 
technical  requirements  of  the  new 
standard,  ISO/IEC  17025:1999,  General 
requirements  for  the  competence  of 
testing  and  calibration  laboratories,  and 
the  internationally  accepted 
requirements  for  accrediting  bodies, 
including  those  found  in  ISO/IEC  Guide 
58:1993,  Calibration  and  testing 
laboratory  accreditation  systems — 
General  requirements  for  operation  and 
recognition,  are  applicable;  however,  the 
revisions  include  provisions  allowing 
for  updated  versions  and  replacements 
of  these  documents.  ISO/IEC 
17025:1999  supersedes  and  replaces 
ISO/IEC  Guide  25:1990,  upon  which  the 
current  NVLAP  accreditation  criteria  are 
based. 

In  addition,  MIST  is  reorganizing  and 
simplifying  part  285  for  ease  of  use  and 
understanding.  While  the  existing 
regulations  accurately  set  forth  the 
NVLAP  procedures,  the  regulations 
themselves  are  complex  and  difficult  to 
understand.  In  an  effort  to  simplify  the 
format  and  make  the  regulations  more 
user  friendly,  NIST  is  rewriting  in  plain 
English  and  consolidating  sections 
previously  contained  in  subparts  A 
through  C  of  part  285.  Since  the 
consolidated  format  does  not  require 
subparts,  NIST  is  removing  subparts  A 
through  C.  The  removal  of  these 
subparts  will  not  alter  the  operations  of 
NVLAP,  but  will  promote  ease  of  use 
and  facilitate  understanding  of  the 
program's  operations. 

To  ensure  continued  consistency  with 
applicable  international  standards  and 
guidelines,  NIST  is  removing  subpart  D. 
Conditions  and  Criteria  for 
Accreditation,  and  is  applying  the 
conditions  and  criteria  contained  in  the 
applicable  internationally  accepted 
documents  as  they  are  revised  from  time 
to  time,  as  set  forth  in  new  section 
285.14,  Criteria  for  Accreditation. 

Summary  of  Comments 

On  November  7,  2000,  the  National 
Institute  of  Standards  and  Technology 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (65 


FR  66659).  In  response,  four  letters  were 
received  from  operators  of  NVLAP- 
accredited  testing  laboratories.  The 
respondents  applauded  NIST's  efforts  to 
revise  NVLAP  procedures  to  ensure 
consistency  with  ISO/IEC  standards  and 
guides  and  make  several  specific 
recommendations,  which  are  addressed 
below. 

Comment.  The  four  respondents 
noted  that  the  proposed  rule  references 
the  term  NVLAP  as  a  federally  registered 
certification  mark,  and  stated  that  this  is 
the  first  instance  they  had  ever  seen  the 
mark  of  an  accreditation  body  referred 
to  as  a  certification  mark  and  also  one 
that  is  federally  registered.  The 
respondents  recommended  that  an 
explanation  be  given  on  why  this 
reference  is  made  and  what  its  impact 
will  be  on  NVLAP-accredited 
laboratories. 

Response:  The  name  "National 
Voluntary  Laboratory  Accreditation 
Program"  and  the  acronym  "NVLAP" 
have  been  in  use  since  the 
announcement  of  the  formal  inception 
of  the  program  on  February  25, 1976. 
The  NVLAP  logo  was  first  used  in 
interstate  commerce  on  March  17, 1980, 
and  was  first  registered  with  the  U.S. 
Patent  and  Trademark  Office  as  a 
certification  mark  on  March  22, 1983. 
Application  for  registration  of  the  term 
NVLAP  as  a  certification  mark  was  filed 
with  the  U.S.  Patent  and  Trademark 
Office  on  November  30,  2000. 
Registration  of  the  term  NVLAP  is  meant 
to  strengthen  NIST's  rights  in  the  mark. 
The  registration  will  have  no  impact  on 
NVLAP-accredited  laboratories. 

The  final  rule,  section  285.3, 
Referencing  NVLAP  accreditation, 
states:  "NIST  reserves  the  right  to 
control  the  quality  of  the  use  of  term 
iWLAP  and  of  the  logo  itself."  Control 
of  the  term  and  the  logo  benefits 
NVLAP-accredited  laboratories  by 
promoting  confidence  that  test  and 
calibration  reports  endorsed  with  these 
certification  marks  will  be  accepted  by 
economies  throughout  the  world. 

Comment:  Three  respondents  wrote 
that  under  the  proposed  new 
regulations,  the  termination  of  a  LAP 
rests  with  the  Chief  of  NVLAP.  and  that 
current  regulations  require  the 
determination  to  be  made  by  the 
Director.  Concern  was  expressed  that 
the  proposed  rule  removes  a  layer  of 
approval  needed  to  terminate  a  LAP  and 
leaves  the  decision  solely  in  the  hands 
of  the  Chief  of  NVLAP. 

Response.  There  is  no  change  to 
current  regiilations,  which  already  state 
that  the  Chief  of  NVLAP  may  terminate 
a  LAP  when  the  Chief  of  NVLAP 
determines  that  a  need  no  longer  exists 
to  accredit  laboratories  for  the  services 


covered  under  the  scope  of  the  LAP. 
The  final  rule  that  amended  the  NVLAP 
procedures  by  replacing  the  Director  of 
NIST  with  the  Chief  of  NVLAP  in 
§  285.19(a)  and  (c),  was  published  in  the 
Federal  Register  (64  FR  59616)  on 
November  3. 1999.  and  became  effective 
on  that  date.  The  regulations  were 
amended  to  conform  with  the  delegation 
of  authority  at  NIST.  Subsequently,  on 
November  18.  1999.  a  NVLAP  Policy 
Guide  (PG-3-1999)  was  published  to 
notify  all  NVLAP-enrolled  laboratories 
of  the  change  in  the  regulations, 
reflecting  the  delegation  of  certain 
designated  authorities. 

Comment.  The  respondents  stated 
that  under  the  proposed  regulation  it 
appears  that  renewal  responsibilities 
have  been  shifted  entirely  to  the 
accredited  laboratory.  The  respondents 
recommended  that  the  proposed 
regulations  be  clarified  to  indicate  who 
has  the  responsibility  for  initiating  the 
renewal  of  a  laboratory's  accreditation. 

Response.  NVLAP  will  continue  to 
notify  accredited  laboratories  when  it  is 
time  to  renew  their  accreditations;  there 
will  be  no  change  in  the  renewal 
process.  The  regulations  were  simplified 
and  reorganized  for  the  purposes 
presented  in  the  Summary  of  this  notice 
and.  therefore,  no  longer  describe  in 
detail  the  steps  of  the  accreditation 
process.  Renewing  laboratories  will 
continue  to  be  sent  a  renewal 
application  package  before  the 
expiration  date  of  their  accreditations  to 
allow  sufficient  time  to  complete  the 
renewal  process.  (See  Section  3.6.1  of 
NIST  Handbook  150.  2001  Edition.) 

Comments.  Three  respondents 
expressed  concern  about  the  addition  of 
§  285.12.  Monitoring  visits,  to  the 
regulation,  stating  that  the  problem  with 
unannounced  monitoring  visits  by  any 
accreditation  body  of  an  unlimited 
scope  is  the  major  disruption  of  the 
normal  operations  of  the  laboratory. 
These  respondents  requested  that 
NVLAP  reconsider  the  type  of  items  that 
would  be  appropriate  for  unannounced 
monitoring  visits  and  those  that  would 
be  appropriate  for  announced 
monitoring  visits  and  reduce  them  to  a 
written  list. 

Reponse.  NIST  added  §  285.12  to  the 
revised  rule  to  be  consistent  with 
NVLAP's  actual  practice  and  current 
procediues,  which  were  previously  set 
forth  in  the  1994  edition  of  NIST 
Handbook  150,  Sec.  285.22(b)(6), 
Monitoring  visits.  This  procedure  has 
been  added  to  the  regulations  to  better 
notify  the  public  of  NVLAP's 
procedures. 

Use  of  the  term  "monitoring  visit" 
dates  back  to  1982,  when  NIST 
published  a  notice  in  the  Federal 
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Register  to  update  its  annoimcement  of 
the  availability  of  laboratory 
accreditation  programs  for  certain  fields 
of  testing  (44  FR  9492.  March  5, 1982). 
Under  Supplementary  Information, 
Uiuiannounced  Visits,  this  notice  stated: 

*  *  *  "In  addition  to  regularly  scheduled 
laboratory  visits,  unannounced  visits  *  *   * 
may  be  initiated  *  *  *"  (45  FR  5572-5598). 
Experience  has  shown  that  in  order  to  insure 
the  availability  of  nnanagement  and  staff  to 
demonstrate  equipment  and  perform  tests,  a 
call  to  the  laboratory  from  one  day  to  one 
week  before  the  visit  may  be  necessary. 
Therefore,  in  the  future  these  unannounced 
visits  will  be  known  as  "monitoring  visits" 
which  may  or  may  not  be  announced  in 
advance  of  the  visit.  Monitoring  visits  may 
occur  at  any  time.  These  visits  may  be 
initiated  based  on  random  selection  or  in 
response  to  a  specific  need  because,  in  the 
opinion  of  DOC,  the  laboratory  appetu^  to 
havs  a  testing  problem.  In  general,  a 
complete  review  of  the  laboratory  is  not 
contemplated  for  the  monitoring  visit.  In  the 
case  of  randomly  selected  visits,  key  aspects 
of  the  laboratory  will  be  checked.  In  the  case 
of  visits  due  to  an  apparent  problem,  aspects 
relating  to  the  problem,  and  possibly  other 
selected  key  aspects  as  well,  will  be  checked. 

Surveillance  of  laboratories  is  a 
requirement  of  ISO/IEC  Guide  58:1993. 
clause  6.7.  NVLAP  anticipates  that  this 
requirement  will  be  expanded  to 
include  "short  notice  visits"  when  ISO/ 
lEC  Guide  58  is  replaced  bylSO/IEC 
17011.  General  requirements  for  bodies 
providing  assessment  and  accreditation 
of  conformity  assessment  bodies  (now 
in  draft  status).  NVLAP  will  continue  to 
minimize  disruptions  to  laboratories 
during  on-site  visits. 

Comments.  The  four  respondents 
stated  that  the  due  process  protections 
under  §  285.13,  Denial,  suspension, 
revocation  or  termination  of 
accreditation,  have  been  changed 
substantially  from  the  current 
regulations,  including  the  elimination  of 
consiiltation  with  the  laboratory  prior  to 
suspension.  The  respondents  also  said 
that  it  appears  there  is  no  recoLUse  for 
a  laboratory  if  it  feels  that  it  has  been 
treated  unfairly  by  the  NVLAP  auditor. 

Response.  The  phrase  "after 
considtation  with  the  laboratory"  was 
removed  because  consultation  is 
defined  as  a  seeking  of  opinion  or 
advice  and  is,  therefore,  an 
inappropriate  choice  of  words  for  this 
requirement.  There  are  many  cases 
where  consultation  prior  to  suspension 
is  inappropriate,  such  as  the  failure  of 
an  accredited  laboratory  to  pass  two 
roimds  of  proficiency  testing  within  a 
set  of  three  consecutive  rounds  in  the 
Bulk  Asbestos  Fiber  Analysis  LAP.  In 
this  example,  suspension  is  immediate 
and  automatic  because  the  laboratory 
failed  to  meet  the  program  proficiency 


testing  requirement.  (See  NIST 
Handbook  150-3  (1994):  NVLAP  Bulk 
Asbestos  Analysis). 

Under  section  285.13(b)(1)  of  the 
revised  rule,  NVLAP  will  continue  to 
clearly  state  its  requirements,  to  notify 
a  laboratory  of  the  reasons  for  and 
conditions  of  the  suspension,  and  to 
specify  the  action(s)  the  laboratory  must 
take  to  have  its  accreditation  reinstated. 
Except  for  the  deletion  of  the  term 
"consultation,"  the  procedures 
contained  in  §  285.13  of  the  revised  rule 
remain  the  same  as  those  contained  in 
section  285.24(c)  of  the  1994  rule.  Some 
minor  changes  were  made  to  harmonize 
the  wording  of  the  proposed  rule  with 
NVLAP  Policy  Guide  PG-2-1998. 
Accreditation  Documents  for 
Laboratories  Whose  Accreditation  Has 
Befn  Suspended,  Revoked,  or  Otherwise 
Terminated,  issued  to  NVLAP- 
accredited  laboratories  on  May  29, 1998. 

If  a  laboratory  feels  that  it  has  been 
treated  unfairly  by  a  NVLAP  assessor, 
the  laboratory  may  state  its  grievance  in 
its  response  to  the  assessment  report  or 
in  a  letter  of  complaint  to  NVLAP. 
Complaints  from  laboratories  are 
addressed  in  accordance  with  NVLAP's 
quality  system  procedure  for 
complaints,  disputes  and  appeals, 
which  applies  to  complaints  concerning 
the  handling  of  accreditation  matters 
from  laboratories  or  from  users  of 
NVLAP  accredited  laboratories.  Copies 
of  this  procedure  may  be  obtained 
pursuant  to  §  285.15(a)  of  the  revised 
regulation. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  and  have 
been  assigned  OMB  control  number 
0693-0003. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  sigmficant  for  piurposes  of  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  (1)  The 
regulation  is  procedvual  and  has  no 
impact  on  any  entity  unless  that  entity 
chooses  to  participate,  in  which  case, 
the  cost  to  any  participant  is  the  same, 
small  cost  ($500/application,  other 
associated  costs  cannot  be  projected 


because  they  are  dependent  upon  the 
LAP  in  which  an  entity  is  participating, 
and  in  some  cases  LAPs  have  not  yet 
been  established)  for  any  size 
participant;  (2)  access  to  NVLAP's 
accreditation  system  is  not  conditional 
upon  the  size  of  a  laboratory  or 
membership  of  any  association  or  group, 
nor  are  there  undue  financial  conditions 
to  restrict  participation;  and  (3)  the 
technical  components  of  NVLAP,  that 
is,  the  specific  technical  criteria  that 
individual  laboratories  are  accredited 
against,  are  not  significantly  changed  by 
this  rule. 

List  of  SubfectB  in  15  CFR  Fait  285 

Accreditation,  Business  and  industry. 
Calibration,  Commerce,  Conformity 
assessment.  Laboratories,  Measurement 
standards.  Testing. 

Dated:  May  22,  2001. 
Karen  H.  Browm, 
Deputy  Director. 

For  reasons  set  forth  in  the  preamble, 
title  15  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  285— NATIONAL  VOLUNTARY 
LABORATORY  ACCREDITATION 
PROGRAM 

1.  The  authority  citation  for  Part  285 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  272  et  seq. 

2.  Part  285  is  revised  to  read  as 
follows; 

PART  285— NATIONAL  VOLUNTARY 
LABORATORY  ACCREDITATION 
PROGRAM 

Sec. 

285.1  Purpose. 

285.2  Confidentiality. 

285.3  Referencing  NVLAP  accreditation. 

285.4  Establishment  of  laboratory 
accreditation  programs  (LAPs)  within 
NVLAP. 

285.5  Termination  of  a  LAP. 

285.6  Application  for  accreditation. 

285.7  Assessment. 

285.8  Proficiency  testing. 

285.9  Granting  accreditation. 

285 . 1 0  Renewal  of  accreditation. 

285.11  Changes  to  scopes  of  accreditation. 

285.12  Monitoring  visits. 

285.13  Denial,  suspension,  revocation  or 
termination  of  accreditation. 

285.14  Criteria  for  accreditation. 

285.15  Obtaining  documents. 

§285.1    Purpose. 

The  piupose  of  part  285  is  to  set  out 
procedures  and  general  requirements 
under  which  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  operates  as  an  unbiased  third 
party  to  accredit  both  testing  and 
calibration  laboratories.  Supplementary 
technical  and  administrative 
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requirements  are  provided  in  supporting 
handbooks  and  documents  as  needed, 
depending  on  the  criteria  established  for 
specific  Laboratory  Accreditation 
Programs  (LAPs) 

§285.2    Confidentiality. 

To  the  extent  permitted  by  applicable 
laws,  NVLAP  will  protect  the 
confidentiality  of  ail  information 
obtained  relating  to  the  application,  on- 
•  site  assessment,  proficiency  .testing, 
evaluation,  and  accreditation  of 
laboratories. 

§  285.3    Referencing  NVUVP  accreditation. 

The  term  NVLAP  (represented  by  the 
NVLAP  logo)  is  a  federally  registered 
certification  mark  of  the  National 
Institute  of  Standards  and  Technology 
and  the  federal  government,  who  retain 
exclusive  rights  to  control  the  use 
thereof.  Permission  to  use  the  term  and/ 
or  logo  is  granted  to  NVLAP-accredited 
laboratories  for  the  limited  purposes  of 
aimoimcing  their  accredited  status,  and 
for  use  on  reports  that  describe  only 
testing  and  calibration  within  the  scope 
of  accreditation.  NIST  reserves  the  ri^t 
to  control  the  quality  of  the  use  of  the 
term  NVLAP  and  of  the  logo  itself. 

§  285.4  Establishment  of  laboratory 
accreditation  programs  (LAPs)  within 
NVLAP. 

NVLAP  establishes  LAPs  in  response 
to  legislative  actions  or  to  requests  firom 
private  sector  entities  and  government 
agencies.  For  legislatively  mandated 
LAPs,  NVLAP  shall  establish  the  LAP. 
For  requests  from  private  sector  entities 
and  government  agencies,  the  Chief  of 
NVLAP  shall  analyze  each  request,  and 
after  consultation  with  interested  parties 
through  public  workshops  and  other 
means  shall  establish  the  requested  LAP 
if  the  Chief  of  NVLAP  determines  there 
is  need  for  the  requested  LAP. 

§285.5    Termination  of  a  LAP. 

(a)  The  Chief  of  NVLAP  may 
terminate  a  LAP  when  he/she 
determines  that  a  need  no  longer  exists 
to  accredit  laboratories  for  the  services 
covered  under  the  scope  of  the  LAP.  In 
the  event  that  the  Chief  of  NVLAP 
proposes  to  terminate  a  LAP,  a  notice 
will  be  published  in  the  Federal 
Register  setting  forth  the  basis  for  that 
determination. 

(b)  When  a  LAP  is  terminated,  NVLAP 
will  no  longer  grant  or  renew 
accreditations  following  the  effective 
date  of  termination.  Accreditations 
previously  granted  shall  remain 
effective  until  their  expiration  date 
unless  terminated  voluntarily  by  the 
laboratory  or  revoked  by  NVLAP. 
Technical  expertise  will  be  maintained 


by  NVLAP  while  any  accreditation 
remains  effective. 

§  285.6    Application  for  accreditation. 

A  laboratory  may  apply  for 
accreditation  in  any  of  the  established 
LAPs.  The  applicant  laboratory  shall 
provide  a  completed  application  to 
NVLAP,  pay  all  required  fees  and  agree 
to  certain  conditions  as  set  forth  in  the 
NVLAP  Application  for  Accreditation, 
and  provide  a  quality  manual  to  NVLAP 
(or  a  designated  NVLAP  assessor)  prior 
to  the  assessment  process. 

§285.7    Assessment 

(a)  Frequency  and  scheduling.  Before 
initial  accreditation,  during  the  first 
renewal  year,  and  every  two  years 
thereafter,  an  on-site  assessment  of  each 
laboratory  is  conducted  to  determine 
compliance  with  the  NVLAP  criteria. 

(b)  Assessors.  NVLAP  shall  select 
qualified  assessors  to  evaluate  all 
information  collected  from  an  applicant 
laboratory  pinsuant  to  §  285.6  of  this 
part  and  to  conduct  the  assessment  on 
its  behalf  at  the  laboratory  and  any  other 
sites  where  activities  to  be  covered  by 
the  accreditation  are  performed. 

(c)  Conduct  of  assessment.  (1) 
Assessors  use  checklists  provided  by 
NVLAP  so  that  each  laboratory  receives 
an  assessment  comparable  to  that 
received  by  others. 

(2)  Dining  the  assessment,  the 
assessor  meets  with  management  and 
laboratory  personnel,  examines  the 
quality  system,  reviews  staff 
information,  examines  equipment  and 
facilities,  observes  demonstrations  of 
testing  or  calibrations,  and  examines 
tests  or  calibration  reports. 

(3)  The  assessor  reviews  laboratory 
records  including  resiunes,  job 
descriptions  of  key  personnel,  training, 
and  competency  evaluations  for  all  staff 
members  who  routinely  perform,  or 
affect  the  quality  of  the  testing  or 
calibration  for  which  accreditation  is 
sought.  The  assessor  need  not  be  given 
information  which  violates  individual 
privacy,  such  as  salary,  medical 
information,  or  performance  reviews 
outside  the  scope  of  the  accreditation 
program.  The  staff  information  may  be 
kept  in  the  laboratory's  official 
personnel  folders  or  separate  folders 
that  contain  only  the  information  that 
the  NVLAP  assessor  needs  to  review. 

(4)  At  the  conclusion  of  the 
assessment,  the  assessor  conducts  an 
exit  briefing  to  discuss  observations  and 
any  deficiencies  with  the  authorized 
representative  who  signed  the  NVLAP 
application  and  other  responsible 
laboratory  staff. 

(d)  Assessment  report.  At  the  exit 
briefing,  the  assessor  submits  a  written 


report  on  the  compliance  of  the 
laboratory  with  the  accreditation 
requirements,  together  with  the 
completed  checklists,  where 
appropriate. 

(e)  Deficiency  notification  and 
resolution.  (1)  Laboratories  are  informed 
of  deficiencies  during  the  on-site 
assessment,  and  deficiencies  are 
documented  in  the  assessment  report 
(see  paragraph  (d)  of  this  section). 

(2)  A  laboratory  shall,  within  thirty 
days  of  the  date  of  the  assessment 
report,  provide  documentation  that  the 
specified  deficiencies  have  either  been 
corrected  and/or  a  plan  of  corrective 
actions  as  described  in  the  NVLAP 
handbooks. 

(3)  If  substantial  deficiencies  have 
been  cited,  NVLAP  may  require  an 
additional  on-site  assessment,  at 
additional  cost  to  the  laboratory,  prior  to 
granting  accreditation.  All  deficiencies 
and  resolutions  will  be  subject  to 
thorough  review  and  evaluation  prior  to 
an  accreditation  decision. 

(4)  After  the  assessor  submits  their 
final  report,  NVLAP  reviews  the  report 
and  the  laboratory's  response  to 
determine  if  the  laboratory  has  met  all 
of  the  on-site  assessment  requirements. 

§285.8    Proficiency  testing. 

(a)  NVLAP  proficiency  testing  is 
consistent  with  the  provisions 
contained  in  ISO/IEC  Guide  43  (Parts  1 
and  2),  Proficiency  testing  by 
interlaboratory  comparisons,  where 
applicable,  including  revisions  from 
time  to  time.  Proficiency  testing  may  be 
organized  by  NVLAP  itself  or  a  NVLAP- 
approved  provider  of  services. 
Laboratories  must  participate  in 
proficiency  testing  as  specified  for  each 
LAP  in  the  NVLAP  program  handbooks. 

(b)  Analysis  and  reporting. 
Proficiency  testing  data  are  analyzed  by 
NVLAP  and  reports  of  the  results  are 
made  known  to  the  participants. 
Slunmary  results  are  available  upon 
request  to  other  interested  parties;  e.g., 
professional  societies  and  standards 
writing  bodies.  The  identity  and 
performance  of  individual  laboratories 
are  kept  confidential. 

(c)  Proficiency  testing  deficiencies.  (1) 
Unsatisfactory  participation  in  any 
NVLAP  proficiency  testing  program  is  a 
technical  deficiency  which  must  be 
resolved  in  order  to  obtain  initial 
accreditation  or  maintain  accreditation. 

(2)  Proficiency  testing  deficiencies  are 
defined  as,  but  not  limited  to,  one  or 
more  of  the  following: 

(i)  Failure  to  meet  specified 
proficiency  testing  performance 
requirements  prescribed  by  NVLAP; 

(ii)  Failine  to  participate  in  a  regularly 
scheduled  "roimd"  of  proficiency 
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testing  for  which  the  laboratory  has 
received  instructions  and/or  materials; 

(iii)  Failure  to  submit  laboratory 
control  data  as  required;  and 

(iv)  Failure  to  produce  acceptable  test 
or  calibration  results  when  using  NIST 
Standard  Reference  Materials  or  special 
artifacts  whose  properties  are  well- 
characterized  and  known  to  NIST/ 
NVLAP. 

(3)  NVLAP  will  notify  the  laboratory 
of  proficiency  testing  deficiencies  and 
actions  to  be  taken  to  resolve  the 
deficiencies.  Denial  or  suspension  of 
accreditation  will  result  fi'om  failure  to 
resolve  deficiencies. 

§285.9    Granting  accreditation. 

(a)  The  Chief  of  NVLAP  is  responsible 
for  all  NVLAP  accreditation  actions, 
including  granting,  denying,  renewing, 
suspending,  and  revoking  any  NVLAP 
accreditation. 

(b)  Initial  accreditation  is  granted 
when  a  laboratory  has  met  all  NVLAP 
requirements.  One  of  four  accreditation 
renewal  dates  (January  1 ,  April  1 ,  July 
1,  or  October  1)  is  assigned  to  the 
laboratory  and  is  usually  retained  as 
long  as  the  laboratory  remains  in  the 
program.  Initial  accreditation  is  granted 
for  a  period  of  one  year;  accreditation 
expires  and  is  renewable  on  the 
assigned  date. 

(c)  Renewal  dates  may  be  reassigned 
to  provide  benefits  to  the  laboratory 
and/or  NVLAP.  If  a  renewal  date  is 
changed,  the  laboratory  will  be  notified 
in  writing  of  the  change  and  any  related 
adjustment  in  fees. 

(d)  When  accreditation  is  granted, 
NVLAP  shall  provide  to  the  laboratory 
a  Certificate  of  Accreditation  and  a 
Scope  of  Accreditation, 

§  285.1 0    Renewal  of  accreditation. 

(a)  An  accredited  laboratory  must 
submit  both  its  application  for  renewal 
and  fees  to  NVLAP  prior  to  expiration 
of  the  laboratory's  current  accreditation 
to  avoid  a  lapse  in  accreditation. 

(b)  On-site  assessments  of  ciurenUy 
accredited  laboratories  are  performed  in 
accordance  with  the  procedures  in 

§  285.7.  U  deficiencies  are  foimd  during 
the  assessment  of  an  accredited 
laboratory,  the  laboratory  must  follow 
the  procedures  set  forth  in  §  285.7(e)(2) 
or  face  possible  suspension  or 
revocation  of  accreditation. 

§  285.1 1    Changes  to  scope  of 
accreditation. 

A  laboratory  may  request  in  writing 
changes  to  its  Scope  of  Accreditation.  If 
the  laboratory  requests  additions  to  its 
Scope,  it  must  meet  all  NVLAP  criteria 
for  the  additional  tests  or  calibrations, 
types  of  tests  or  calibrations,  or 


standards.  The  need  for  an  additional 
on-site  assessment  and/or  proficiency 
testing  will  be  determined  on  a  case-by- 
case  basis. 

§285.12    Monitoring  visits. 

(a)  In  addition  to  regularly  scheduled 
assessments,  monitoring  visits  may  be 
conducted  by  NVLAP  at  any  time 
dtuing  the  accreditation  period.  They 
may  occin  for  cause  or  an  a  random 
selection  basis.  While  most  monitoring 
visits  will  be  scheduled  in  advance  with 
the  laboratory,  NVLAP  may  conduct 
unannounced  monitoring  visits. 

(b)  The  scope  of  a  monitoring  visit 
may  range  from  checking  a  few 
designated  items  to  a  complete  review. 
The  assessors  may  review  deficiency 
resolutions,  verify  reported  changes  in 
the  laboratory's  personnel,  facilities,  or 
operations,  or  administer  proficiency 
testing,  when  appropriate. 

§285.13    Denial,  suspension,  revocation, 
or  termination  of  accreditation. 

(a)  A  laboratory  may  at  any  time 
volimtarily  terminate  its  participation 
and  responsibilities  as  an  accredited 
laboratory  by  advising  NVLAP  in 
writing  of  its  desire  to  do  so. 

(b)  If  NVLAP  finds  that  an  accredited 
laboratory  does  not  meet  all  NVLAP 
requirements,  has  violated  the  terms  of 
its  accreditation,  or  does  not  continue  to 
comply  with  the  provisions  of  these 
procedures,  NVLAP  may  suspend  the 
laboratory's  accreditation,  or  advise  of 
NVLAP's  intent  to  revoke  accreditation. 

(1)  If  a  laboratory's  accreditation  is 
suspended,  NVLAP  shall  notify  the 
laboratory  of  that  action  stating  the 
reasons  for  and  conditions  of  the 
suspension  and  specifying  the  action(s) 
the  laboratory  must  take  to  have  its 
accreditation  reinstated.  Conditions  of 
suspension  will  include  prohibiting  the 
laboratory  from  using  the  NVLAP  logo 
on  its  test  or  calibration  reports, 
correspondence,  or  advertising  diuing 
the  suspension  period  in  the  area(s) 
affected  by  the  suspension. 

(2)  NVLAP  will  not  require  a 
suspended  laboratory  to  retiun  its 
Certificate  and  Scope  of  Accreditation, 
but  the  laboratory  must  reftain  from 
using  the  NVLAP  logo  in  the  area(s) 
affected  until  such  time  as  the 
problem(s)  leading  to  the  suspension 
has  been  resolved.  When  accreditation 
is  reinstated,  NVLAP  will  authorize  the 
laboratory  to  resiune  testing  or 
calibration  activities  in  the  previously 
suspended  area(s)  as  an  accredited 
laboratory. 

(c)  If  NVLAP  proposes  to  deny  or 
revoke  accreditation  of  a  laboratory, 
NVLAP  shall  inform  the  laboratory  of 
the  reasons  for  the  proposed  denial  or_ 


revocation  and  the  procedme  for 
appealing  such  a  decision. 

(1)  The  laboratory  will  have  thirty 
days  from  the  date  of  receipt  of  the 
proposed  denial  or  revocation  letter  to 
appeal  the  decision  to  the  Director  of 
NIST.  If  the  laboratory  appeals  the 
decision  to  the  Dfrector  of  NIST,  the 
proposed  denial  or  revocation  will  be 
stayed  pending  the  outcome  of  the 
appeal.  The  proposed  denial  or 
revocation  will  become  final  through 
the  issuance  of  a  written  decision  to  the 
laboratory  in  the  event  that  the 
laboratory  does  not  appeal  the  proposed 
denial  or  revocation  within  the  thirty- 
day  period. 

(2)  If  accreditation  is  revoked,  the 
laboratory  may  be  given  the  option  of 
voluntarily  terminating  the 
accreditation. 

(3)  A  laboratory  whose  accreditation 
has  been  revoked  must  cease  use  of  the 
NVLAP  logb  on  any  of  its  reports, 
correspondence,  or  advertising  related 
to  the  area(s)  affected  by  the  revocation. 
If  the  revocation  is  total,  NVLAP  will 
instruct  the  laboratory  to  ret\un  its 
Certificate  and  Scope  of  Accreditation 
and  to  remove  the  NVLAP  logo  from  all 
test  or  calibration  reports, 
correspondence,  or  advertising.  If  the 
revocation  affects  only  some,  but  not  all 
of  the  items  listed  on  a  laboratory's 
Scope  of  Accreditation,  NVLAP  will 
issue  a  revised  Scope  that  excludes  the 
revoked  area(s)  in  order  that  the 
laboratory  might  continue  operations  in 
accredited  areas. 

(d)  A  laboratory  whose  accreditation 
has  been  voluntarily  terminated,  denied 
or  revoked,  may  reapply  and  be 
accredited  if  the  laboratory: 

(1)  Completes  the  assessment  and 
evaluation  process;  and 

(2)  Meets  the  NVLAP  conditions  and 
criteria  for  accreditation. 

§  285.1 4    Criteria  for  accreditation. 

The  requirements  for  laboratories  to 
be  recognized  by  the  National  Voluntary 
Laboratory  Accreditation  Program  as 
competent  to  carry  out  tests  and/or 
calibrations  are  contained  in  clauses  4 
and  5  of  ISO/IEC  17025,  General 
requirements  for  the  competence  of 
testing  and  calibration  laboratories, 
including  revisions  from  time  to  time. 

§285.15    Obtaining  documents. 

(a)  Application  forms,  NVLAP 
handbooks,  and  other  NVLAP 
documents  and  information  may  be 
obtained  by  contacting  the  NVLAP, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Mail 
Stop  2140,  Gaithersburg,  Maryland 
20899-2140;  phone:  301-975-4016;  fax: 
301-926-2884;  e-mail:  nvlapOnist.gov. 
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(b)  Copies  of  all  ISO/IEC  documents 
are  available  from  the  American 
National  Standards  Institute,  11  West 
42nd  Street,  13th  Floor,  New  York,  New 
York  10036:  phone:  212-642-4900:  fax: 
212-39a-0023;  web  site:  wAvw.ansi.org. 
You  may  inspect  copies  of  all  applicable 
ISO/IEC  doCTunents  at  the  National 
Volimtary  Laboratory  Accreditation 
Program,  National  Institute  of  Standards 
and  Technology,  820  West  Ehamond 
Avenue,  Room  297,  Gaithersbiug,  MD. 

(FR  Doc.  01-13448  Filed  5-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  270  and  275 

[Rt^lMM  Nos.  IC-24991  and  IA-2945;  File 
No.  S7-06-01] 

mN  3235-AI05 

Electronic  Recordkeeping  by 
Investment  Companies  and  Investment 
Advisers 

AGENCY:  Securities  and  Exchange 
Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  amendments  to 
rules  imder  the  Investment  Company 
Act  of  1940  and  the  Investment 
Advisers  Act  of  1940  that  permit 
registered  investment  companies  and 
registered  investment  advisers  to 
preserve  required  records  using 
electronic  storage  media  such  as 
magnetic  disks,  tape,  and  other  digital 
storage  media.  The  amendments  expand 
the  ability  of  advisers  and  funds  to  use 
electronic  storage  media  to  maintain 
and  preserve  records.  This  release  and 
these  rule  amendments  respond  to  the 
enactment  of  the  Electronic  Signatxires 
in  Global  and  National  Commerce  Act, 
which  encoiu^ges  federal  agencies  to 
accommodate  electronic  recordkeeping. 
EFFECTIVE  DATE:  May  31.  2001. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
William  C.  Middlebrooks,  Jr.,  Attorney, 
or  Martha  B.  Peterson,  Special  Coimsel, 
(202)  942-0690.  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  5th  Street.  NW., 
Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  is  adopting 
amendments  to  rule  31a-2  (17  CFR 
270.31a-2)  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  "Investment  Company  Act"),  and 


rule  204-2  (17  CFR  275.204-2)  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b)  (the  "Advisers  Act'V 

Executive  Summary 

The  Commission  is  adopting 
amendments  to  rules  regarding 
electronic  recordkeeping  by  registered 
investment  companies  ("funds")  and 
registered  investment  advisers 
("advisers").  The  federal  securities  laws 
require  funds,  advisers,  and  others  to 
make  and  keep  books  and  records.  The 
recordkeeping  requirements  are  a  key 
part  of  the  Commission's  regulatory 
program  for  funds  and  advisers,  as  they 
allow  us  to  monitor  fund  and  adviser 
operations,  and  to  evaluate  their 
compliance  with  federal  securities  laws. 
Last  year.  Congress  passed  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  (the  "Electronic 
Si^atures  Act."  "Act."  or  "ESIGN")  to 
facilitate  the  use  of  electronic  records 
and  signatures  in  interstate  and  foreign 
commerce.  2  Consistent  with  the 
piuposes  and  goals  of  the  Electronic 
Signatures  Act.  we  are  adopting  rule 
amendments  that  expand  the 
cinnunstances  under  which  funds  and 
advisers  may  keep  records  on  electronic 
storage  media,  and  clarify  and  update 
our  recordkeeping  rules.  We  are  also 
interpreting  rules  31a-2  and  204-2  to  be 
the  exclusive  means  by  which  funds 
and  advisers  can  comply  with  the 
recordkeeping  provisions  of  the 
Electronic  Signatures  Act. 

I.  Discussion 

A.  Amendments  to  Rules  31a-2  and 
204-2 

The  Commission  is  amending  rules 
31a-2  and  204-2  to  permit  funds  and 
advisers  to  keep  all  of  their  records  in 
an  electronic  format.  Prior  to  today's 
amendments,  rules  31a-2  and  204-2 
provided  that  funds  and  advisers  could 
keep  records  on  electronic  storage 
media  only  if  the  records  were 
originally  created  or  received  in  an 
electronic  format.^  The  Commission's 
staff  had  issued  no-action  letters  to 
conditionally  permit  funds  and  advisers 
to  convert  records  into  an  electronic 


format  and  retain  them  electronically.^ 
In  March  of  this  year  we  proposed  rule 
amendments  to  incorporate  these  no- 
action  letters  into  rules  31a-2  and  204- 
2,  while  eliminating  many  of  the 
conditions  that  apply  only  to  electronic 
records  created  from  non-electronic 
originals.  We  also  proposed  to  clarify 
the  obligation  of  funds  and  advisers  to 
provide  copies  of  their  records  to 
Commission  examiners,  and  to 
incorporate  terminology  used  in 
electronic  recordkeeping  rules  under  the 
Securities  Exchange  Act  of  1934  into 
rules  31a-2  and  204-2. ^  We  received 
seven  comment  letters  addressing  the 
proposal.^  Commenters  supported  most 
of  the  proposed  amendments,  and  we 
are  adopting  them  substantially  as 
proposed,  with  a  few  changes  in 
response  to  concerns  expressed  by 
commenters. 

Under  revised  rules  31a-2  and  204-2, 
funds  and  advisers  are  permitted  to 
maintain  records  electronically  if  they 
establish  and  maintain  procedures:  (i) 
To  safeguard  the  records  from  loss, 
alteration,  or  destruction,  (ii)  to  limit 
access  to  the  records  to  authorized 
personnel,  the  Commission,  and  (in  the 
case  of  funds)  fund  directors,  and  (iii)  to 
enstne  that  electronic  copies  of  non- 
electronic originals  are  complete,  true, 
and  legible.^  In  response  to  a  suggestion 
of  one  commenter,  we  are  expanding 
rules  31a-2  and  204-2  to  include  all 
records  that  are  required  to  be 


*  Unless  otherwise  noted,  all  references  to  rule 
318-2  or  rule  204-2,  or  to  any  paragraph  of  those 
rules,  will  be  to  17  CFR  270.31a-2  and  17  CFR 
275.204-2,  as  amended  by  this  release. 

^  Electronic  Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 114  Stat.  464 
(2000)  (15  U.S.C.  7001),  PT«amble. 

'  See  Electronic  Recordkeeping  by  Investment 
Companies  and  Investment  Advisers,  Investment 
Company  Act  Release  No.  24890  (Mar.  13,  2001)  (66 
FR  15369  (Mar.  19,  2001)1  ("Proposing  Release")  at 
n.4  and  accompanying  text. 


*  See  Oppenheimer  Management  Corporation, 
SEC  No-Action  Latter  (Aug.  28, 1995);  DST 
Systems.  Inc.,  SEC  No-Action  Letter  (Feb.  2, 1993). 

'  Proposing  Release,  supra  note  3,  at  nn.  7-12  and 
accompanying  text. 

"The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  (File  No.  S7-06-01). 

'Rules  31a-2(0(3)  and  204-2(g)(3).  We  requested 
commenters  to  address  whether  rules  31a-2  and 
204-2  should  require  funds  and  advisers  to 
preserve  records  in  a  non-rewriteable,  non-erasable 
(also  known  as  "write  once,  read  many,"  or 
"WORM")  format.  Commenters  concurred  in  our 
preliminary  assessment,  at  the  proposing  stage,  that 
the  costs  of  such  a  requirement  would  be  likely  to 
outweigh  the  benefits  (with  respect  to  advisers  and 
funds).  Based  on  our  consideration  of  costs, 
benefits,  and  other  factors  described  in  the 
proposing  release  we  are  not  adopting  such  a 
requirement  at  this  time.  We  recognize  that  the 
standards  for  electronic  recordkeeping  we  are 
adopting  for  funds  and  advisers  are  different  from 
the  rules  that  we  have  adopted  for  broker-dealers, 
which  require  brokerage  records  to  be  preserved  in 
a  WORM  format.  We  have  not  experienced  any 
significant  problems  with  funds  or  advisers  altering 
stored  records.  Moreover,  most  advisory  and  mutual 
fund  arrangements  involve  multiple  parties  [e.g., 
brokers,  custodians,  transfer  agents),  each  with  its 
own,  often  parallel,  recordkeeping  requirement.  As 
a  result,  our  compliance  examiners  typically  have 
an  alternative  means  to  verify  the  accuracy  of 
adviser  and  fund  records.  In  light  of  these  factors, 
the  costs  of  requiring  funds  and  advisers  to  invest 
in  new  electronic  recordkeeping  technologies  may 
not  be  justified. 


Federal  Register / Vol.  66,  No.  104 / Wednesday,  May  30,  2001 /Rules  and  Regulations  20225 


maintained  and  preserved  by  any  rule 
under  the  Investment  Company  or 
Advisers  Acts  ("other  recordkeeping 
requirements")  so  that  it  is  clear  that  if 
funds  and  advisers  keep  records 
electronically  they  must  comply  with 
the  conditions  of  these  rules.^ 

We  are  also  amending  the  rules  to 
clarify  the  obligation  of  funds  and 
advisers  to  provide  copies  of  their 
records  to  Commission  examiners.  The 
amendments  make  clear  that  funds  and 
advisers  may  be  requested  to  promptly 
provide  (i)  legible,  true,  and  complete 
copies  of  records  in  the  medium  and 
format  in  which  they  are  stored,  and 
printouts  of  such  records;  and  (ii)  means 
to  access,  view,  and  print  the  records.^ 

We  are  not  adopting  a  proposed 
amendment  that  would  have  stated  that 
records  are  to  be  provided  in  no  case 
more  than  one  business  day  after  a 
request.'"  Some  commenters  were 
concerned  that  such  an  amendment 


"  Prior  to  the  adoption  of  these  amendments,  rule 
31a-2(f)(l)  was  limited  to  records  required  to  be 
maintained  and  preserved  under  rules  31a-l(a) 
through  (d)  and  31a-2  (a)  through  (c),  and  rule  204- 
2(g)(1)  was  limited  to  records  required  to  be 
maintained  under  rule  204-2.  Other  rules  under 
both  Acts  contain  additional  recordkeeping 
requirements.  See,  e.g.,  rule  2a-7(c)(10)  (17  CFR 
270.2a-7(c)(10)]  (money  market  funds  must  keep  a 
written  copy  of  certain  procedures  for  not  less  than 
six  years);  rule  8b-16(c)  (17  CFR  270.8b-16(c)) 
(funds  must  maintain  certain  documents 
concerning  dividend  reinvestment  plans  in 
accordance  with  section  31  of  the  Investment 
Company  Act);  rule  10f-3(b)(12)(ii)  (17  CFR 
270.10f-3(b)(12)(ii))  (funds  must  maintain  and 
preserve  for  not  less  than  six  years  a  written  record 
of  certain  security  transactions  during  the  existence 
of  an  underwriting  or  selling  syndicate);  rule  11a- 
3(a)(2)(i)  (17  CFR  270.11a-3(a)"(2)(i))  (funds  must 
maintain  and  preserve  records  of  any  determination 
of  the  costs  incurred  in  connection  with  exchange 
offers  for  not  less  than  six  years  in  accordance  with 
section  31(b)  of  the  Investment  Company  Act);  rule 
12b-l(f)  (17  CFR  270.12b-l(f))  (funds  must  preserve 
copies  of  any  plan,  agreement  or  report  under  this 
rule  for  not  less  than  six  years);  rule  17e-l(d)(2)  (17 
CFR  270.17e-l(d)(2))  (funds  must  maintain  and 
preserve  for  at  least  six  years  a  written  record  of 
certain  brokerage  transactions);  rule  17j-l{f)(l)  (17 
j  CFR  270.17j-l(f)(l))  (each  fund  that  is  required  to 
I  4dopt  a  code  of  ethics  must  make  the  corresponding 
records  available  to  the  Commission  or  its 
representatives  for  inspection);  rule  203A-2(e)(4) 
(17  CFR  275.203A-2(e)(4))  (advisers  must  maintain 
a  record  of  the  States  in  which  the  adviser  has 
determined  it  would  be  required  to  register  for  not 
less  than  five  years);  and  rule  204-l(c)  (17  CFR 
Z75.204-l(c))  (advisers  must  maintain  copies  of 
Part  II  of  Form  ADV  and  any  brochure  delivered  to 
client). 

«  Rules  31a-2(f)(2)  and  204-2(g)(2).  We  have 
eliminated  a  proposed  requirement  that  funds  and 
advisers  provide  means  to  search  and  sort,  as  well 
as  access,  view,  and  print  records.  When  their 
recordkeeping  systems  have  the  capacity  to 
automatically  "search"  and  "sort"  records,  funds 
and  advisers  typically  voluntarily  make  those 
functions  available  to  our  examination  staff.  We  did 
not  intend  to  require  funds  and  advisers  toadd 
"search"  and  "sort"  functions  to  systems  that  do 
not  have  that  capability. 

'"See  proposed  rules  31a-2(f)(2)(ii)  and  204- 
2(g)(2)(ii). 


could  preclude  funds  and  advisers  from 
reaching  an  accommodation  with  the 
examination  staff  to  produce  certain 
documents  immediately  and  other 
dociunents,  that  are  not  immediately 
accessible,  on  a  delayed  basis."  We 
agree  that  such  arrangements  when 
entered  into  and  performed  in  good 
faith  by  funds  or  advisers  can  ^cilitate 
the  examination  process.  While  the 
"promptly"  standard  imposes  no 
specific  time  limit,  we  expect  that  a 
fund  or  adviser  would  be  permitted  to 
delay  furnishing  electronically  stored 
records  for  more  than  24  hours  only  in 
imusual  circumstances.  At  the  same 
time,  we  believe  that  in  many  cases 
funds  and  advisers  could,  and  therefore 
will  be  required  to,  fiunish  records 
immediately  or  within  a  few  how's  of 
request. '2 

B.  Slectronic  Signatures  Act 

Under  the  Electronic  Signatures  Act, 
an  agency's  recordkeeping  requirements 
may  be  met  by  retaining  electronic 
records  that  accurately  reflect  the 
information  set  forth  in  the  record,  and 
remain  accessible  to  all  persons  who  are 
entitled  to  access,  in  a  format  that  can 
be  accurately  reproduced."  The  Act 
allows  us  to  interpret  this  provision 
pursuant  to  our  authority  under  the 
Investment  Company  and  Advisers 
Acts.i''  Oiu  interpretation  of  the 
Electronic  Signatures  Act  must  be 
consistent  with  the  Act  and  not  add  to 
its  requirements.'^  The  interpretation 
must  be  based  on  findings  that  (i)  our 
interpreting  regulations  are  substantially 
justified;  (ii)  the  methods  selected  to 
carry  out  our  purposes  are  substantially 
equivalent  to  the  requirements  imposed 
on  records  that  are  not  electronic 
records  and  will  not  impose 
unreasonable  costs  on  the  acceptance 
and  use  of  electronic  records;  and  (iii) 
the  methods  selected  to  carry  out  our 
purposes  do  not  require,  or  accord 


'  ■  Rule  31a-2(a)  generally  requires  records  to  be 
preserved  in  an  "easily  accessible"  place  for  only 
the  first  two  years  of  the  retention  period. 

'2  See  Investment  Company  Act;  Use  of  Magnetic 
Tape,  Disk,  or  Other  Computer  Storage  Medium, 
Investment  Company  Act  Release  No.  15410  (Nov. 
13,  1986)  (51  FR  42207  (Nov.  24,  1986)]. 

"ESIGN  section  101(d)(1). 

'*  Under  the  Electronic  Signatures  Act,  a  federal 
regulatory  agency  (like  the  Commission)  that  is 
responsible  for  rulemaking  under  any  other  statute 
(such  as  the  Investment  Company  Act  or  the 
Advisers  Act)  "may  interpret  section  101  [of  the 
Electronic  Signatures  Act]  with  respect  to  such 
statute  through  the  issuance  of  regulations  pursuant 
to  a  statute;  or  tq  the  extent  such  agency  is 
authorized  by  statute  to  issue  orders  or  guidance, 
the  issuance  of  orders  or  guidance  of  general 
applicability  that  are  publicly  available  and 
published  (in  the  Federal  Register  in  the  case  of  an 
order  or  guidance  issued  by  a  Federal  regulatory 
agency)"  ESIGN  section  104(b). 

'DESIGN  section  104(b)(2)(A)  and  (B). 


greater  legal  status  or  effect  to,  the 
implementation  or  application  of  a 
specific  technology  or  technical 
specification  for  performing  the 
functions  of  creating,  storing, 
generating,  receiving,  commimicating, 
or  authenticating  electronic  records  or 
electronic  signatures.'*'  The  Electronic 
Signatures  Act  also  explicitly  authorizes 
agencies  to  interpret  the  Act's  electronic 
recordkeeping  provisions  to  specify 
performance  standards  to  assure 
accuracy,  record  integrity,  and 
accessibility  of  electronically  retained 
records. '  ^ 

We  interpret  the  Electronic  Signatures 
Act  with  respect  to  the  Investment 
Company  Act  and  Advisers  Act  to 
require  fimds  and  advisers  to  comply 
with  the  requirements  of  rules  31a-2 
and  204-2  when  they  keep  required 
records  on  electronic  storage  media. 
Funds  and  advisers,  therefore,  can 
comply  with  the  requirements  of  the 
Electronic  Signatures  Act  only  by 
complying  with  the  requirements  of 
amended  rules  31a-2  and  204-2.  This 
interpretation  includes  any  records, 
maintained  in  an  electronic  format,  that 
are  required  by  any  rule  under  the 
Investment  Company  or  Advisers 
Acts."*  In  the  proposing  release,  we 
asked  for  comment  on  whether  these 
interpretations  were  consistent  with  the 
Electronic  Signatures  Act's 
requirements.'^  Commenters  generally 
agreed  that  our  interpretation  of  the 
Electronic  Signatiu'es  Act  was 
reasonable.  As  discussed  below,  oiu 
rules  and  interpretation  satisfy  all 
requirements  of  the  Electronic 
Signatures  Act. 

1.  Consistency  With  Electronic 
Signatures  Act  ' 

Rules  31a-2  and  204-2  and  the  other 
recordkeeping  requirements  are 
consistent  with  the  Electronic 
Signatures  Act.  The  Act  permits 
federally  required  records  to  be  retained 
in  an  electronic  format,  and  we  are 
amending  rules  31a-2  and  204-2  to 
permit  funds  and  advisers  to  maintain 
all  required  records  electronically. 


'"ESIGN  secUon  104(b)(2)(C). 

''ESIGN  section  104(b)(3).  Such  performance 
standards  may  be  specified  in  a  manner  that 
imposes  a  requirement  in  violation  of  the  general 
prohibition  against  selecting  methods  that  require 
or  accord  greater  legal  status  or  effect  to  the 
implementation  or  application  of  a  specific 
technology  or  technical  specification  for  performing 
the  functions  of  creating,  storing,  generating, 
receiving,  communicating,  or  authenticating 
electronic  records  or  electronic  signatures  if  the 
requirement  (i)  serves  an  important  governmental 
objective  and  (ii)  is  substantially  related  to  the 
achievement  of  that  objective. 

<■  See  supra  note  8  and  accompanying  text. 

■■Proposing  Release,  supra  note  3.  at  nn.l3-lS 
and  accompanying  text. 
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2.  No  Additional  Requirements 

Rules  31a-2  and  204-2  and  the  other 
recordkeeping  requirements  do  not 
impose  requirements  in  addition  to 
those  imposed  by  the  Act.  The 
Electronic  Signatures  Act  requires 
electronic  records  to  be  stored  in  a 
mcinner  that  ensures  that  they  are 
accurate,  accessible,  and  capable  of 
being  accurately  reproduced  for  later 
reference.  20  The  rules  require  funds  and 
advisers  that  maintain  their  records 
electronically  to  comply  with  certain 
conditions  that  are  consistent  with  the 
requirements  of  the  Act  and  that  are 
designed  to  bring  about  fund  and 
adviser  compliance  with  the  Act's 
requirements.^^ 

3.  Substantial  Justification 

Our  rules  require  funds  and  advisers 
to  maintain  a  wide  variety  of  documents 
that  we  use  to  verify  compliance  with 
federal  securities  law.^z  The  value  of 
these  records  is  entirely  dependent  on 
their  integrity  and  accessibility.  If  funds 
and  advisers  are  not  required  to  protect 
their  records  from  inadvertent  or 
intentional  alteration  or  destruction^^ 
and  provide  examiners  with  meaningful 
access  to  all  required  records,^'*  then  the 


"ESIGN  section  101(d)(1). 

2'  The  rules'  general  requirements  that  funds  and 
advisers  have  procedures  to  protect  electronic 
records  from  alteration,  loss,  or  destruction,  to  limit 
unauthorized  access,  and  verify  the  integrity  of 
electronic  copies  of  hard  copy  originals  ensure  that 
an  electronic  record  is  accurate  from  the  outset,  and 
limit  the  possibility  that  an  electronic  record  will 
be  corrupted  during  its  retention  period.  The  rules* 
requirements  regarding  indexing,  and  the  obligation 
of  ^jnc  ;  and  advisers  to  provide  records  to 
exami'  ers  and  fund  directors  foster  the  accessibility 
of  elect  onic  records. 

^'  For  example,  funds  must  keep  accounts,  books 
and  other  doinmients  that  form  the  basis  for  the 
fund's  linancial  statements,  and  itemized  records 
detailing  purchases  and  sales  of  securities,  receipts 
and  deliveries  of  securities,  receipts  and 
disbursements  of  cash,  and  all  other  debits  and 
credits.  See  ruJe  31a-l.  Advisers  must  maintain 
records  such  as  ledgers  reflecting  asset,  liability, 
reserve,  capital,  income,  and  expense  accounts, 
memoranda  of  instructions  firom  clients,  and 
written  communications  received  and  sent  relating 
to  recommendations  and  advice,  and  receipt, 
disbursement  or  delivery  of  funds  or  securities.  See 
rule  204-2. 

"  See  rules  31a-2(n(3)(iii)  and  204-2(g)(3)(ui) 
(requiring  procedures  to  ensure  the  quality  of 
electronic  copies  of  non-electronic  records);  rules 
31a-2(f)(2)(iii)  and  204-2(g)(2)(iii)  (requiring  that 
fiinds  and  advisers  separately  store  duplicates  of 
electronic  records):  rules  31a-2(f)(3)(ii)  and  204- 
2(g)(3)(ii)  (requiring  funds  and  advisers  to  limit 
access  to  electronic  records):  rules  31a-2(f)(3)(i)  and 
204-2(g)(3)(i)  (requiring  funds  and  advisers  to  adopt 
procedures  to  maintain  and  preserve  electronic 
records,  so  as  to  reasonably  safeguard  them  from 
loss,  alteration,  or  destruction). 

"  See  rules  31a-2(f)(2)(ii)(A)  and  204- 
2(g)(2)(ii)(A)  (requiring  fundis  and  advisers  to 
provide  promptly  a  legible,  true,  and  complete  copy 
of  an  electronically  stored  record  upon  request  from 
the  Commission  or  other  parties  entitled  to  access 
the  records);  rules  31a-2(f)(2)(i)  and  204-2(g)(2)(i) 


records  become  imreliable,  and  the 
examination  process  moot.  Therefore, 
we  find  that  our  interpretation  of  the 
Electronic  Signatures  Act,  that  funds 
and  advisers  must  comply  with  rules 
31a-2  and  204-2,  is  substantially 
justified. 

4.  Requirements  Equivalent  to 
Requirements  for  Other  Record  Formats 

Rules  31a-2  and  204-2  and  the  other 
recordkeeping  requirements  subject 
electronic  records  to  conditions  that  are 
substantially  equivalent  to  conditions 
imder  which  funds  and  advisers  keep 
paper  and  micrographic  records.  These 
conditions  are  designed  to  ensiue  that 
the  records  exist  in  a  form  that  is 
legible,  authentic,  complete,  and 
accessible.  While  all  records,  regardless 
of  format,  must  comply  with  certain 
conditions, 2'  other  requirements,  which 
would  be  superfluous  for  paper  records, 
apply  only  to  electronic  and 
micrographic  records.^e 

Funds  and  advisers  that  maintain 
records  in  an  electronic  format  must 
comply  with  several  requirements  that 
have  no  micrographic  or  paper 
equivalent.  For  example,  funds  and 
advisers  must  have  procedures  to 
reasonably  protect  electronic  records 
from  loss,  alteration,  or  destruction,^^  to 
limit  access  to  electronic  records,^^  and 
to  assure  that  electronic  records  that  are 
created  from  hard  copy  are  complete, 
true,  and  legible.^^  We  believe  that  these 
additional  reqiiirements  are  necessary 
because  of  the  luiique  vulnerability  of 
unprotected  electronic  records  to 
undetectable  alteration  and  falsification. 

5.  No  Unreasonable  Costs  on 
Acceptance  and  Use  of  Electronic 
Records 

We  have  permitted  funds  and  advisers 
to  retain  records  electronically  for  over 


(requiring  funds  and  advisers  to  arrange  and  index 
their  electronic  and  micrographic  records  in  a  way 
that  permits  easy  location  and  retrieval):  and  rules 
31»-2(f)(2)(ii)(C)  and  204-2(g)(2)(ii)(C)  (requiring 
funds  and  advisers  to  provide  means  to  access, 
view,  and  print  electronic  records). 

"  See.  e.g..  rule  31a-2(a)(l)  (funds  to  preserve 
required  records  permanently,  the  first  two  years  in 
an  easily  accessible  place);  and  rule  204-2(a)  (all 
registered  advisers  must  keep  their  required  records 
true,  accurate,  and  current). 

^  For  example,  the  requirement  that  funds  and 
advisers  that  keep  micrographic  or  electronic 
records  provide  promptly  (i)  a  legible,  true,  and 
complete  copy  of  the  record  in  the  medium  and 
format  in  which  it  is  stored,  (ii)  a  legible,  true,  and 
complete  printout  of  the  record,  and  (iii)  meaiu  to 
access,  view,  and  print  the  records  is  unnecessary 
for  paper  records,  which  require  no  special 
treatment  to  make  them  readable  and  reproducible. 

2' Rules  31a-2(f)(3)(i)  and  204-2(g)(3)(i). 

"Rules  31e-2(f)(3)(ii)  and  204-2(g)(3)(li). 

^»  Rules  3lB-2(f)(3)(iii)  and  204-2(g)(3)(iii). 


fifteen  years.^o  During  this  period 
electronic  recordkeeping  by  fimds  and 
advisers  has  become  widespread.-^^  We 
conclude  that  rules  31a-2  and  204-2 
and  the  other  recordkeeping 
requirements  have  not  and  will  not 
impose  unreasonable  costs  on  the 
acceptance  and  use  of  electronic 
recordkeeping. 

6.  Specific  Technology  or  Technical 
Specification 

The  Electronic  Signatures  Act 
generally  prohibits  us  from  requiring  or 
according  greater  legal  status  or  effect  to 
the  implementation  or  application  of  a 
specific  technology  or  technical 
specification.  However,  the  Act  does 
permit  us  to  specify  performance 
standards  to  assure  the  accuracy, 
integrity,  and  accessibility  of  required 
records,  even  if  our  standards  require 
funds  and  advisers  to  implement  or 
apply  a  specific  technology  or  technical 
specification  to  their  storage  system.^^ 
Rules  31a-2  and  204-2  have  been 
deliberately  crafted  to  be 
technologically  neutral,  leaving  funds 
and  advisers  free  to  adopt  any 
combination  of  technological  and 
manual  protocols  that  meet  the 
requirements  of  the  rules.  In  any  event, 
even  if  the  rules  were  interpreted  to 
favor  a  specific  technology  or  technical 
specification,  they  would  nonetheless 
be  a  valid  exercise  of  our  interpretive 
authority,  as  they  serve  the  important 
governmental  objective  of  assisting  us  to 
oversee  fund  and  adviser  compliance 
with  the  federal  securities  laws,  and  are 
substantially  related  to  the  achievement 
of  that  objective.33  The  continuing 
accessibility  and  integrity  of  fimd  and 
adviser  records  are  critical  to  the 
fulfillment  of  oiu-  oversight 
responsibilities. 


^The  Commission  amended  rules  204-2  and 
31a-2,  in  198S  and  19S6  respectively,  to  permit 
advisers  and  funds  to  store  required  records  in 
computer  systems.  See  Amendment  to  Investment 
Advisers  Act  Recordkeeping  Rule,  Investment 
Advisers  Act  Release  No.  952  ()an.  11, 1985)  (SO  FR 
2542  (Jan.  17, 1985));  Investment  Company  Act;  Use 
of  Magnetic  Tape,  Disk,  or  Other  Computer  Storage 
Medium,  Investment  Company  Act  Release  No. 
15410  (Nov.  13,  1986)  (51  FR  42207  (Nov.  24, 
1986)1. 

''  With  today's  amendments  to  rules  31a-2  and 
204-2,  the  conditions  under  which  funds  and 
advisers  may  convert  and  store  hard  copy  records 
as  electronic  records  will  be  more  flexible  than  the 
conditions  of  the  staff  no-action  letters.  The 
conditions  under  which  other  records  may  be 
stored  electronically  are  unchanged.  As  a  result,  we 
are  confident  that  rules  31a-2  and  204-2,  as 
amended,  will  impose  no  greater  burden  on 
electronic  recordkeeping  than  has  been  imposed  to 
date. 

"ESIGN  section  104(b)(3)(A). 

33  ESIGN  section  104(b)(3)(A). 
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C.  Effective  Date 

The  effective  date  for  these 
amendments  is  May  31,  2001.  In  most 
cases,  the  Administrative  Procedures 
Act  ("APA")  requires  that  a  rule 
amendment  be  published  in  the  Federal 
Kegister  at  least  30  days  prior  to  its 
effective  date  luiless  the  promulgating 
agency  can  show  good  cause  for 
shortening  this  interim  period.  3*  The 
Electronic  Signatures  Act  becomes 
effective  on  Jime  1,  2001,  at  which  point 
funds  and  advisers  may  opt  to  store 
required  records  electronically,  so  long 
as  the  records  are  accessible  and 
accurate.^'  As  described  above,  the 
Electronic  Signatures  Act  authorizes  the 
Commission  to  interpret  these  terms.  A 
gap  between  the  effective  dates  of  the 
Electronic  Signatiues  Act  and  our  rule 
amendments  would  needlessly  create 
confusion  about  the  appropriate 
standards  for  electronic  recordkeeping. 
During  the  period  between  the  effective 
dates,  fimds  and  advisers  would  be 
forced  to  choose  between  maintaining 
their  electronic  records  in  accordance 
with  the  Act's  general  but  operative 
standards,  or  relying  instead  on  the 
more  specific,  but  as  yet  not  effective, 
standards  set  in  rules  31a-2  and  204-2. 
We  find  that  there  is  good  cause  for 
these  amendments  to  become  effective 
on  May  31,  2001. 

The  APA  also  authorizes  acceleration 
of  the  effective  date  of  a  nUe  that 
"relieves  a  restriction."  ^^  The 
amendments  to  rules  31a-2  and  204-2 
allow  funds  and  advisers  to  store  all  of 
their  required  records  electronically, 
regardless  of  how  the  docimients 
originated  or  were  received,  thus 
removing  the  prior  restrictions  placed 
on  storage  of  documents  created  or 
received  on  paper. 

n.  Cost-Benefit  Analysis 

In  proposing  the  amendments  to  rules 
31a-2  and  204-2,  we  considered  the 
costs  and  benefits  that  the  amendments 
would  generate.  Although  we 
encouraged  commenters  to  address  the 
proposal's  costs  and  benefits  and  to 
submit  their  own  estimates  of  what  they 
might  be,  we  received  no  comment 
specifically  addressing  this  issue. 

We  believe  the  amendments  will 
impose  few,  if  any,  costs  on  funds  or 
advisers  that  are  not  already  required. 
As  described  aboye,  the  amended  rules 
allow  funds  and  advisers  to  maintain 
required  records  on  electronic  storage 
media,  regardless  of  whether  the  record 
was  created  or  received  electronically. 
Qui  rules  already  permit  funds  and 


M  5  U.S.C.  553(d)(3). 
"ESIGN  sectim  101(d)(1). 
"5U.S.C.  553(d)(1). 


advisers  to  retain  records  electronically 
if  they  were  created  or  received 
electronically,  and  these  amendments 
do  not  materially  change  those 
requirements.  The  only  effect  will  be  on 
funds  and  advisers  who  choose  to 
convert  records  into  an  electronic 
format,  and  they  must  simply  do  so  in 
the  same  fashion  as  they  already  keep 
electronically  created  or  received 
records.  Electronic  storage  remains 
optional  with  the  adoption  of  these 
amendments.  We  assiune  that  funds  and 
advisers  will  not  select  the  electronic 
storage  option  provided  for  in  the 
amended  rules  imless  doing  so  is  less 
expensive  (or  otherwise  more  efficient 
and,  therefore,  supported  by  business 
considerations).  It  remains  our  belief 
that  the  amended  rules  will  allow  funds 
and  advisers  greater  flexibility  to  make 
business  decisions  about  recordkeeping 
and,  when  appropriate,  opt  for 
electronic  storage  with  potential  cost 
savings  and  other  benefits. 

In  addition,  we  are  adopting  minor 
amendments  to  clarify  the  obligation  of 
funds  and  advisers  to  provide  records  to 
our  examination  staff  and,  in  the  case  of 
funds,  fund  directors,  and  minor 
technical  amendments  to  conform  the 
language  of  rules  31a-2  and  204-2  to 
the  recordkeeping  rules  under  the 
Securities  Exchange  Act  of  1934.  We 
anticipate  few,  if  any,  costs  to  funds  or 
advisers  as  a  residt  of  these 
amendments. 

m.  Effects  on  Efficiency,  Competition, 
and  Capital  Formation       ' 

Section  2(c)  of  the  Investment 
Company  Act  requires  the  Commission, 
when  engaging  in  rulemaking  that 
requires  it  to  consider  or  determine 
whether  an  action  is  consistent  with  the 
public  interest,  to  consider,  in  addition 
to.the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation.  We 
requested  comment  on  this  issue  in  the 
Proposing  Release,  and  we  have 
considered  these  factors  in  determining 
to  adopt  the  amendments  as  proposed. 
We  did  not  receive  any  comments 
directly  addressing  this  issue. 

The  amendments  to  rules  31a-2  and 
204-2  promote  efficiency  by  giving 
fimds  and  advisers  that  establish 
procedures  to  assure  record  soundness 
the  option  of  maintaining  their 
electronic  records  in  the  format  most 
suited  to  their  business  needs.  The 
rules'  standards  are  flexible,  and  permit 
funds  and  advisers  to  modify  their 
electronic  record  retention  practices  to 
take  advantage  of  advances  in  electronic 
storage  technology. 

We  do  not  believe  that  the  rule 
amendments  will  have  an  impact  on 


competition.  The  rule  amendments 
apply  to  all  advisers  and  funds  equally 
and  should  provide  no  competitive 
advantage  or  burden  to  any  industry 
sector.  "The  rule  amendments  should 
also  have  no  impact  on  competition 
within  the  computer  industry.  The 
amendments  do  not  favor  the  use  of  any 
particular  form  of  electronic 
recordkeeping.  They  simply  require  that 
whatever  technology  a  fund  or  adviser 
chooses,  the  fund  or  adviser  have 
specific  types  of  procedures  to  protect 
the  integrity  and  accessibility  of  the 
electronic  records. 

We  believe  that  the  amendments  are 
imrelated  to  and  will  have  little  or  no 
effect  on  capital  formation. 

IV.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Acting  Chairman  of  the 
Commission  has  certified  that  the 
proposed  amendments  to  rules  31a-2 
and  204-2  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  the 
amendments  coidd  potentially  affect  all 
funds  and  advisers,  including  small 
entities,  the  economic  impact  of  the 
amendments  moU  be  insignificant.  The 
Commission  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  amendments  to  rule  31a- 
2  imder  the  Investment  Company  Act 
and  rule  204-2  imder  the  Advisers  Act. 
The  Proposing  Release  siunmarized  the 
IRFA  and  requested  commenters  to 
address  matters  discussed  in  the  IRFA. 
We  received  no  comment  on  the  IRFA. 
The  Acting  Chairman's  certification  is 
attached  to  this  release  as  Appendix  A. 

V.  Paperwork  Reduction  Act 

The  amendments  do  not  require  a 
new  collection  of  information.  They 
affect  only  the  manner  in  which 
registrants  can  store  information  that  - 
must  be  collected  under  rules  318-2  and 
204-2.  In  connection  with  rules  31a-2 
and  204-2,  the  Commission  previously 
submitted  to  the  Office  of  Management 
and  Budget,  pursuant  to  the  Paperwork 
Reduction  Act,  a  request  for  approval 
and  received  0MB  control  numbers  for 
the  rules,  OMB  Control  Nos.  3235-0179 
(rule  31a-2),  and  3235-0278  (rule  204- 
2). 

VI.  Statutory  Authority 

The  Commission  is  adopting 
amendments  to  rule  31a-2  under  the 
Investment  Company  Act  pursuant  to 
authority  set  forth  in  sections  31  and 
38(a)  of  the  Investment  Company  Act 
(15  U.S.C.  80a-30  and  80a-37(a)). 
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The  Commission  is  adopting 
amendments  to  rule  204-2  under  the 
Advisers  Act  pursuant  to  authority  set 
forth  in  sections  204,  206(4).  and  211  of 
the  Advisers  Act  (15  U.S.C.  80b-4,  80b- 
6(4).  and80b-ll). 

List  of  Subjects 

17  CFR  Part  270 

Investment  companies;  Reporting  and 
recordkeeping  requirements;  Securities. 

17  CFR  Part  275 

Reporting  and  recordkeeping 
requirements;  Securities. 

Text  of  Rule  Amendments 

For  reasons  set  forth  in  the  preamble, 
Title  17.  Chapter  11  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  Authority  citation  for  Part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a- 
34(d),  80a-37,  808-39.  unless  otherwise 
noted; 


2.  Section  270.31a-2  is  amended  by: 

a.  Revising  paragraphs  (f)(1)  and  (f)(2); 

b.  Redesignating  paragraph  (f)(3)  as 
(f)(4);  and 

c.  Adding  a  new  paragraph  (f)(3)  to 
read  as  follows: 

§  270.31a-2    Records  to  be  presorved  t>y 
registered  investment  companies,  certain 
majority-owned  subsidiaries  thereof,  and 
other  persons  having  transactions  with 
registered  investment  companies. 
***** 

(f)  Microgmphic  and  electronic 
storage  permitted. — (1)  General.  The 
records  required  to  be  maintained  and 
preserved  under  this  part  may  be 
maintained  and  preserved  for  the 
required  time  by,  or  on  behalf  of,  an 
investment  company  on: 

(i)  Micrographic  media,  including 
microfilm,  microfiche,  or  any  similar 
medium;  or 

(ii)  Electronic  storage  media, 
including  any  digital  storage  medium  or 
system  that  meets  the  terms  of  this 
section. 

(2)  General  requirements.  The 
investment  company,  or  person  that 
maintains  and  preserves  records  on  its 
behalf,  must: 

(i)  Arrange  and  index  the  records  in 
a  way  that  permits  easy  location,  access, 
and  retrieval  of  any  particular  record; 

(ii)  Provide  promptly  any  of  the 
following  that  the  Commission  (by  its 
examiners  or  other  representatives)  or 


the  directors  of  the  company  may 
request: 

(A)  A  legible,  true,  and  complete  copy 
of  the  record  in  the  medium  and  format 
in  which  it  is  stored; 

(B)  A  legible,  true,  and  complete 
printout  of  the  record;  and 

(C)  Means  to  access,  view,  and  print 
the  records:  and 

(iii)  Separately  store,  for  the  time 
required  for  preservation  of  the  original 
record,  a  duplicate  copy  of  the  record  on 
any  medium  allowed  by  this  section. 

(3)  Special  requirements  for  electronic 
storage  media.  In  the  case  of  records  on 
electronic  storage  media,  the  investment 
company,  or  person  that  maintains  and 
preserves  records  on  its  behalf,  must 
establish  and  maintain  procedures: 

(i)  To  maintain  and  preserve  the 
records,  so  as  to  reasonably  safeguard 
them  from  loss,  alteration,  or  , 

destruction; 

(ii)  To  limit  access  to  the  records  to 
properly  authorized  personnel,  the 
directors  of  the  investment  company, 
and  the  Conunission  (including  its 
examiners  and  other  representatives); 
and 

(iii)  To  reasonably  ensiue  that  any 
reproduction  of  a  non-electronic 
original  record  on  electronic  storage 
media  is  complete,  true,  and  legible 
when  retrieved. 


PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

3.  The  authority  citation  for  Part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(ll)(F).  80i)- 
2(a)(17).  80ij-3.  80b-4.  80b-6(4),  80b-6a. 
80b-ll.  unless  otherwise  noted. 

***** 

4.  The  authority  citation  following 
§  275.204-2  is  removed. 

5.  Section  275.204-2  is  amended  by 
revising  paragraphs  (g)(1)  and  (g)(2).  and 
by  adding  paragraph  (g)(3),  to  read  as 
follows: 

§  275.204-2    Books  and  records  to  be 
maintained  by  investment  advisers. 

*        *        •        «        • 

(g)  Micrographic  and  electronic 
storage  permitted. — (1)  General.  The 
records  required  to  be  maintained  and 
preserved  pursuant  to  this  part  may  be 
maintained  and  preserved  for  the 
required  time  by  an  investment  adviser 
on: 

(i)  Micrographic  media,  including 
microfilm,  microfiche,  or  any  similar 
medium;  or 

(ii)  Electronic  storage  media, 
including  any  digital  storage  medium  or 


system  that  meets  the  terms  of  this 
section. 

(2)  General  requirements.  The 
investment  adviser  must: 

(i)  Arrange  and  index  the  records  in 
a  way  that  permits  easy  location,  access, 
and  retrieval  of  any  particular  record; 

(ii)  Provide  promptly  any  of  the 
following  that  the  Commission  (by  its 
examiners  or  other  representatives)  may 
request: 

(A)  A  legible,  true,  and  complete  copy 
of  the  record  in  the  medium  and  format 
in  which  it  is  stored; 

(B)  A  legible,  true,  and  complete 
printout  of  the  record;  and 

(C)  Means  to  access,  view,  and  print 
the  records;  and 

(iii)  Separately  store,  for  the  time 
required  for  preservation  of  the  original 
record,  a  duplicate  copy  of  the  record  on 
any  medium  allowed  by  this  section. 

(3)  Special  requirements  for  electronic 
storage  media.  In  the  case  of  records  on 
electronic  storage  media,  the  investment 
adviser  must  establish  and  maintain 
procedures: 

(i)  To  maintain  and  preserve  the 
records,  so  as  to  reasonably  safeguard 
them  from  loss,  alteration,  or 
destruction; 

(ii)  To  limit  access  to  the  records  to 
properly  authorized  personnel  and  the 
Commission  (including  its  examiners 
and  other  representatives);  and 

(iii)  To  reasonably  ensure  that  any 
reproduction  of  a  non-electronic 
original  record  on  electronic  storage 
media  is  complete,  true,  and  legible 
when  retrieved. 
***** 

Dated:  May  24,  2001. 

By  the  Commission. 
Margaret  H.  McFarland,- 
Secretary. 

[Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations.) 

Appendix  A;  Regulatory  Flexibility  Act 
Certification 

I,  Laura  S.  Unger.  Acting  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify  pursuant  to  S  U.S.C.  605(b)  that 
amendments  to  rule  31a-2  (17  CFR  270.31a- 
2)  under  the  Investment  Company  Act  of 
1940  (the  "Investment  Company  Act")  and 
rule  204-2  (17  CFR  275.204-2)  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  as  amended,  would  not 
have  a  significant  economic  impact  on  a 
substantial  numlier  of  small  entities  in  the 
United  States. 

The  Commission  estimates  that  there  are 
approximately  3,610  active  registered 
investment  companies,  3,010  of  which  are 
open-end  investment  companies  with  the 
remaining  600  closed-end  investment 
companies.  Of  the  total  numlier  of  active 
registered  investment  companies.  203  are 
small  entities.  There  are  also  762  Unit 
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hivestment  Trusts  ("UITs"),  about  12  of 
which  are  small  entities,  as  the  term  is 
defined  by  the  Investment  Company  Act.^^ 
The  Commission  further  estimates  that 
approximately  1,500  out  of  8.100  SEC- 
registered  investment  advisers  are  small 
entities,  as  the  term  is  defined  by  the 
Advisers  Act.*" 

All  investment  companies  registered  with 
the  Commission  (including  both  management 
investment  companies  and  UITs)  are  subject 
to  the  recordkeeping  requirements  of  rule 
31a-2,  and  all  registered  advisers  are  subject 
to  the  recordlceeping  requirements  of  rule 
204-2.  Electronic  storage  remains  optional 
with  the  adoption  of  these  amendments. 
Therefore,  the  amended  rules  will  impact 
only  those  small  funds  and  small  advisers 
that  choose  to  store  required  records 
electronically. 

Despite  the  universal  applicability  of  the 
rule  changes  on  all  funds  and  advisers  that 
store  their  records  on  electronic  storage 
media,  the  resulting  economic  impact  of  the 
amendments  on  small  entities  will  not  be 
signincant.  As  funds  and  advisers  are  not 
required  to  store  required  records 
electronically,  we  anticipate  that  only  those 
entities,  small  or  otherwise,  that  foresee  a 
financial  or  organizational  benefit  attaching 
to  electronic  storage,  will  exercise  the 
expanded  storage  options  found  in  the 
amendments  to  rules  31a-2  and  204-2. 
Accordingly,  the  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Dated:  May  22.  2001. 
Laura  S.  Unger. 
Acting  Chairman. 

[FR  Doc.  01-13526  Filed  5-29-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  CiMpter  V 

Blocked  Persons,  Specially  Designated 
Nationals,  Specially  Designated 
Terrorists,  Foreign  Terrorist 
Organizations,  and  Specially 
Designated  Narcotics  Traffickers: 
Additional  Designations  of  Specially 
Designated  Narcotics  Traffickers  and 
Removal  of  Specially  Designated 
National  of  Cuba 

agency:  Office  of  Foreign  Assets 

Control.  Treasury. 

ACTION:  Amendment  of  final  rule. 


summary:  The  Treasury  Department  is 
amending  appendix  A  to  31  CFR 
chapter  V  by  adding  the  names  of 
twenty-seven  individuals  and  three 
entities  who  have  been  designated  as 
specially  designated  narcotics 
traffickers.  The  entry  for  one  individual 
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previously  designated  as  a  specially 

designated  national  of  Cuba  is  removed 

fi-om  appendix  A. 

EFFECTIVE  DATE:  May  23.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 

Department  of  the  Treasury, 

Washington,  D.C.  20220,  tel:  202/622- 

2520. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  ASCII  and  Adobe 
Acrobat7  readable  {*.PDF)  formats.  For 
Internet  access,  the  address  for  use  with 
the  World  Wide  Web  (Home  Page), 
Telnet,  or  FTP  protocol  is: 
fedbbs.access.gpo.gov.  This  dociunent 
and  additional  information  concerning 
the  programs  of  the  Office  of  Foreign 
Assets  Control  are  available  for 
downloading  from  the  Office's  Internet 
Home  Page:  http://www.treas.gov/ofac, 
or  in  fax  form  through  the  Office's  24- 
hotu  fax-on-demand  service:  call  202/ 
622-0077  using  a  fax  machine,  fax 
modem,  or  (within  the  United  States)  a 
touch-tone  telephone. 

Background 

Appendix  A  to  31  CFR  chapter  V 
contains  the  names  of  blocked  persons, 
specially  designated  nationals,  specially 
designated  terrorists,  foreign  terrorist 
organizations,  and  specially  designated 
narcotics  traffickers  designated  piu^uant 
to  the  various  economic  sanctions 
programs  administered  by  the  Office  of 
Foreign  Assets  Control  ("OFAC"). 
Pursuant  to  Executive  Order  12978  of 
October  21, 1995,  "Blocking  Assets  and 
Prohibiting  Transactions  with 
Significant  Narcotics  Traffickers"  (the 
"Order")  and  Section  536.312  of  the 
Narcotics  Trafficking  Sanctions 
Regulations,  31  CFR  part  536  (the 
"Regulations"),  the  following  27 
individuals  and  3  entities  are  added  to 
appendix  A  as  persons  who  have  been 
determined  to  play  a  significant  role  in 
international  narcotics  trafficking 
centered  in  Colombia,  to  materially 
assist  in  or  provide  financial  support  or 
technological  support  for,  or  goods  or 
services  in  support  of  other  specially 
designated  narcotics  traffickers,  or  to  be 
owned  or  controlled  by,  or  to  act  for  or 
on  behalf  of.  persons  designated  in  or 
pursuant  to  the  Order  (collectively 
"Specially  Designated  Narcotics 
Traffickers"  or  "SDNTs").  All  real  and 


personal  property  in  which  the  SDNTs 
have  any  interest,  including  but  not 
limited  to  all  accounts,  that  are  or  come 
within  the  United  States  or  that  are  or 
come  within  the  possession  or  control  of 
U.S.  persons,  including  their  overseas 
branches,  are  blocked.  All  transactions 
by  U.S.  persons  or  within  the  United 
States  in  property  or  interests  in 
property  of  SDNTs  are  prohibited  imless 
licensed  by  the  Office  of  Foreign  Assets 
Control  or  exempted  by  statute. 

The  Office  of  Foreign  Assets  Control 
also  is  removing  fit)m  appendix  A  the 
entry  for  one  individual  because  it  has 
been  determined  that  the  individual  no 
longer  meets  the  criteria  for  designation 
as  a  Specially  Designated  National  of 
Cuba  under  die  Cuban  Assets  Control 
Regulations,  31  CFR  part  515.  All  real 
and  personal  property  of  this 
individual,  including  all  accoimts  in 
which  the  individual  has  any  interest, 
which  had  been  blocked  solely  due  to 
the  individual's  designation  as  a 
Specially  Designated  National  of  Cuba, 
are  unblocked;  and  all  lawful 
transactions  involving  U.S.  persons  and 
this  individual  are  permissible. 

Designations  of  foreign  persons 
blocked  pursuant  to  the  Order  are 
effective  upon  the  date  of  determination 
by  the  Director  of  the  Office  of  Foreign 
Assets  Control,  acting  under  authority 
delegated  by  the  Secretary  of  the 
Treasury.  Public  notice  of  blocking  is 
effective  upon  the  date  of  filing  with  the 
Federal  Register,  or  upon  prior  actual 
notice. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  does 
not  apply. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  the  authority  of  3 
U.S.C.  301;  50  U.S.C.  1601-1651;  50 
U.S.C.  1701-1706;  E.O.  12978.  60  FR 
54579,  3  CFR.  1995  Comp.,  p.  415. 
appendix  A  to  31  CFR  chapter  V  is 
amended  as  set  forth  below: 

Appendix  A  [Amended] 

1.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  adding  the  following 
names  inserted  in  alphabetical  order,  to 
read  as  follows: 

ARMERO  RIASCOS.  lose  Eliecer,  Carrera  5 
No.  8-00.  Buenaventura,  Colombia;  c/o 
INDUSTRIA  DE  PESCA  SOBRE  EL 
PACIFICO  S.A.,  Buenaventura, 
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Colombia;  Cedula  No.  16471549 
(Colombia)  (individual)  [SDNT] 

BUElSfDIA  CUELLAR,  Luis  Alfonso,  c/o 
GALAPAGOS  S.A..  Cali,  Colombia; 
Cedula  No.  6044411  (Colombia) 
(individual)  [SDNT] 

CAICEDO  VERGARA.  Nohemy,(a.k.a. 

CAICEDO  VERGARA,  Nohemi),  Km.  4  El 
Pinal,  Buenaventura.  Colombia;  c/o 
INDUSTRIA  DE  PESCA  SOBRE  EL 
PACIFICO  S.A.,  Buenaventura, 
Colombia;  Cedula  No.  31375185 
(Colombia)  (individual)  [SDNT] 

DELGADO  GUTIERREZ,  Luis  Alvaro,  c/o 
TAURA  S.A.,  Cali.  Colombia;  Cedula  No. 
16718474  (Colombia)  (individual) 
(SDNT) 

DUQUE  BOTERO.  Jorge  Alirio.  Calle  5  No. 
5A-49,  Buenaventura,  Colombia;  c/o 
INDUSTRIA  DE  PESCA  SOBRE  EL 
PACIFICO  S.A.,  Buenaventura, 
Colombia;  Cedula  No.  616084  (Colombia) 
(individual)  (SDNT) 

ECHEVERRY  HERRERA,  Hemando,(a.k.a. 
ECHEVERRI  HERRERA,  Hernando),  c/o 
INDUSTRIA  DE  PESCA  SOBRE  EL 
PACIFICO  S.A.,  Buenaventura, 
Colombia;  Cedula  No.  1625525 
(Colombia)  (individual)  [SDNT] 

FOMEQUE  BLANCO,  Amparo,  Mz.  21  Casa 
5  Barrio  San  Fernando,  Pereira, 
Colombia;  c/o  INDUSTRIA  DE  PESCA 
SOBRE  EL  PAQFICO  S.A.. 
Buenaventura.  Colombia;  Cedula  No. 
31206092  (Colombia)  (individual) 
[SDNT] 

FOMEQUE  CAMPO,  Deicy,(a.k.a.  FON^IQUE 
CAMPO,  Daysy),  Avenida  4N  No.  lON- 
100,  Cali,  Colombia:  c/o  INDUSTRIA  DE 
PESCA  SOBRE  EL  PACIHCO  S.A., 
Buenaventura,  Colombia;  Cedula  No. 
38650034  (Colombia)  (individual) 
[SDNT] 

GALAPAGOS  S.A.,  Calle  24N  No.  6AN-15, 
Cali,  Colombia;  Carrera  115  No.  16B- 
121,  Cali,  Colombia;  NTT  #  800183712- 
2  (Colombia)  [SDNT] 

GARAVrro.  Doris  Amelia,  c/o  GALAPAGOS 
S.A.,  Cali,  Colombia:  Cedula  No. 
31233463  (Colombia)  (individual) 
[SDNT] 

GARCLA  PIZARRO,  Gentil  Velez,  c/o 
GALAPAGOS  S.A.,  Cali,  Colombia; 
Cedula  No.  6616986  (Colombia) 
(individual)  [SDNT] 

GARCL\  VARELA.  Luis  Fernando,  c/o 

TAURA  S.A.,  Cali.  Colombia;  Cedula  No. 
16282923  (Colombia)  (individual) 
[SDNT] 

GILMAN  FRANCO,  Maria,  c/o  TAURA  S.A., 
Cali,  Colombia;  Cedula  No.  22103099 
(Colombia)  (individual)  [SDNT] 

GONGORA  ALARCON.  Hernando,  c/o 

TAURA  S.A..  Cali,  Colombia;  Cedula  No. 
19298944  (Colombia)  (individual) 
[SDNT] 

GUZMAN  VELASQUEZ,  Luz  Marcela,  c/o 
TAURA  S.A.,  Cali,  Colombia;  Cedula  No. 
43568327  (Colombia)  (individual) 
[SDNT] 

HERNANDEZ.  Oscar,  Mz.  21  Casa  5  Barrio 
San  Fernando,  Pereira,  Colombia;  c/o 
TAURA  S.A..  Cali,  Colombia;  Cedula  No. 
6157940  (Colombia)  (individual)  [SDNT] 

HERRAN  SAAVEDRA,  Victor  Hugo,  c/o 
GALAPAGOS  S.A.,  Cali,  Colombia; 


Cedula  No.  16447166  (Colombia) 
(individual)  [SDNT] 

INDUSTRIA  DE  PESCA  SOBRE  EL  PACIFICO 
S.A..  (a.k.a.  INPESCA  S.A.),  Km.  5  El 
Pinal,  Buenaventura,  Colombia;  Av. 
Simon  Bolivar  Km.  5  El  Pinal, 
Buenaventura,  Colombia;  NIT  # 
890302172-4  (Colombia)  [SDNT] 

MORALES  CASTRILLON,  Victor  Hugo,  c/o 
TAURA  S.A.,  Cali,  Colombia;  Cedula  No. 
16620349  (Colombia)  (individual) 
[SDNT] 

MORENO  DAZA,  Ricardo  Alfredo,  Carrera 
38D  No.  4B-57,  Cali.  Colombia;  c/o 
GALAPAGOS  S.A.,  Cali,  Colombia;  c/o 
TAURA  S.A.,  Cali.  Colombia;  Cedula  No. 
16631400  (Colombia)  (individual) 
[SDNT] 

PATINO  FOMEQUE,  Sonia  Day8i.(a.k.a. 

PATIO  FOMEQUE,  Sonia  Daicy).  Calle  9 
Oeste  No.  25-106,  Cali,  Colombia;  c/o 
INDUSTRL\  DE  PESCA  SOBRE  EL 
PACIFICO  S.A.,  Buenaventura, 
Colombia;  Cedula  No.  66920533 
(Colombia)  (individual)  [SDNT] 

PATINO  FOMEQUE,  Victor  Julio,  (a.k.a. 
PATINO  FOMEQUE,  Victor  Hugo), 
Avenida  4N  No.  lON-100,  Cali. 
Colombia:  6  c/o  INDUSTRIA  DE  PESCA 
SOBRE  EL  PAanCO  S.A., 
Buenaventura,  Colombia;  c/o  TAURA 
S.A.,  Cali,  Colombia;  c/o  GALAPAGOS 
S.A.,  Cali,  Colombia;  DOB  31  Jan  1959; 
Cedula  No.  16473543 
(Colombia)(individual)  [SDNT] 

PATINO  NARANJO,  Joaquin  Gustavo, 
Avenida  4N  No.  lON-100.  Cali, 
Colombia;  c/o  INDUSTRIA  DE  PESCA 
SOBRE  EL  PACIFICO  S.A., 
Buenaventiu3,  Colombia;  Cedula  No. 
2730245  (Colombia)  (individual)  [SDNT] 

PINZON  CEDIEL.  John  Jairo.  c/o  TAURA 
S.A.,  Cali,  Colombia;  Cedula  No. 
13542103  (Colombia)  (individual) 
[SDNT] 

RAMIREZ  ESCUDERO.  Pedro  Emilio,  Calle 
6A  No.  48-36,  Cali,  Colombia;  c/o 
GALAPAGOS  S.A.,  Cali,  Colombia; 
Cedula  No.  16280602  (Colombia) 
(individual)  [SDNT] 

ROMAN  DOMINGUEZ,  Erika,  c/o  TAURA 
S.A.,  Cali,  Colombia;  Cedula  No. 
66955540  (Colombia)  (individual) 
[SDNT] 

S/VRMIENTO  MARTINEZ,  Diana,  c/o 

TAURA  S.A.,  Cali,  Colombia;  Cedula  No. 
65698369  (Colombia)  (individual) 
[SDNT] 

TAURA  S.A..  Calle  13  No.  68-06,  Of.  204, 
Cali,  Colombia;  Calle  13  No.  68-26,  Of. 
214,  313  &  314.  Cali,  Colombia:  Carrera 
115  No.  16B-121,  Cali,  Colombia;  NIT  # 
800183713-1  (Colombia)  [SDNT] 

VILLADA  ZUNIGA,  Elmer,  Calle  15  No.  20- 
10.  Cali.  Colombia;  c/o  TAURA  S.A., 
Cali.  Colombia;  Cedula  No.  14988902 
(Colombia)  (individual)  [SDNT] 

ZAMORA  RUIZ.  Alexander,  c/o  INPESCA 
S.A..  Buenaventura.  Colombia;  Cedula 
No.  16498805  (Colombia)  (individual) 
[SDNT] 

2.  Appendix  A  to  31  CFR  chapter  V 
is  amended  by  removing  the  following 
entry: 

WITTGREEN.  Carlos  (a.k.a.  Carlos 

WITTGREEN  Antinori;  a.k.a.  Carlos 


WITTGREEN  A.;  a.k.a.  Carlos  Antonio 
WITTGREEN).  Panama  (individual) 
[CUBA] 

Dated:  April  24,  2001. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  April  27.  2001. 
James  Sloan, 

Acting  Assistant  Secretary  (Enforcement), 

Department  of  the  Treasury. 

(FR  Doc.  01-13451  Filed  5-23-01;  4:32  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[AZ-098-0025;  FRL-6989-1] 

Determination  of  Attainment  of  ttM  1- 
Hour  Ozone  Standard  for  tite  Phoenix 
Metropolitan  Area,  Arizona  and 
Determination  Regarding  Applicability 
of  Certain  Clean  Air  Act  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  determining  that  the 
Phoenix  metropolitan  serious  ozone 
nonattainment  area  has  attained  the  1- 
hour  ozone  air  quality  standard  by  the 
deadline  required  by  the  Clean  Air  Act 
(CAA),  November  15, 1999.  Based  on 
this  determination,  we  also  are 
determining  that  the  CAA's 
requirements  for  reasonable  further 
progress  and  attainment  demonstrations 
and  for  contingency  measures  for  the  1- 
hour  ozone  standard  are  not  applicable 
to  the  area  for  so  long  as  the  Phoenix 
metropolitan  area  continues  to  attain  the 
1-hour  ozone  standard. 
EFFECTIVE  DATE:  June  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lo,  Office  of  Air  Planning  (AIR- 
2),  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  California  94105.  (415) 
744-1287,  lo.doris@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

II.  Attainment  Finding 

A.  Response  to  Comments  on  the  Proposed 
Finding  of  Attainment 

B.  Attainment  Finding  for  the  Phoenix 
Area 

III.  Applicability  of  Clean  Air  Act  Planning 

Requirements 

A.  EPA's  Policy  on  the  Applicability  of 
Certain  CAA  Planning  Requirements  in 
Areas  Attaining  the  1-Hour  Ozone 
Standard 

B.  Response  to  Comments  on  EPA's  Policy 
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C.  Effects  of  the  Determination  on  the 
Phoenix  Area  and  of  a  Future  Violation 
on  this  Determination 

D.  Effect  of  the  Determination  on 
Transportation  Conformity 

IV.  Administrative  Requirements 

I.  Background 

Under  CAA  section  181(b)(2)(A),  we 
must  determine  within  six  months  of  an 
area's  applicable  attainment  date 
whether  an  ozone  nonattainment  area 
has  attained  the  1-hour  ozone  standard. 
On  May  19,  2000  (65  FR  31859),  we 
proposed  to  find  that  the  Phoenix 
metropolitan  serious  ozone 
nonattainment  area  had  attained  the  1- 
hour  ozone  standard  by  its  Clean  Air 
Act  (CAA)  mandated  attainment  date  of 
November  15, 1999.  This  proposal  was 
based  on  all  available,  quality-assured 
air  quality  data  collected  from  the 
monitoring  network,  which  we 
determined  met  our  regulations  for  state 
tur  quality  monitoring  networks. 

n.  Attainment  Finding 

A.  Response  to  Comments  on  the 
Proposed  Finding  of  Attainment 

We  received  comments  on  our 
proposed  attainment  finding  only  from 
the  Arizona  Center  for  Law  in  the  Public 
Interest  (ACLPI).  These  comments 
concerned  the  adequacy  of  the  Phoenix 
area  ozone  monitoring  network.  We 
respond  to  the  most  important  of  these 
comments  below.  Our  complete 
responses  to  all  comments  can  be  found 
in  die  technical  support  document 
(TSD)  for  this  action. 

Comment:  ACLPI  claims  that  EPA's 
proposed  rulemaking  contains  no 
evidence  that  Maricopa  Coimty 
Environmental  Services  Department 
(MCESD)  has  made  changes  to  its  ozone 
network  in  response  to  the  inadequacies 
documented  by  EPA  in  the  past.  It  also 
asserts  that  the  County  and  the  State 
have  apparently  discontinued  the  use  of 
certain  monitoring  sites  and  states  it 
found  particularly  troubling  the 
discontinuance  of  the  Papago  Park 
monitor,  which  recorded  the  highest 
ozone  violation  in  1995. 

Response:  We  agree  that  the  Maricopa 
County  ozone  monitoring  network  was 
deficient  when  evaluated  by  EPA  in 
1989  and  1992.  However,  rather  than 
reviewing  all  of  the  past  inadequacies 
and  determining  whether  the  County 
addressed  each  one,  we  decided  that  a 
more  reasonable  approach  was  to 
evaluate  the  ozone  monitoring  network 
operated  by  MCESD  as  it  existed  during 
the  attainment  period  1997-1999.  We 
have  worked  successfully  with  the 
MCESD  over  the  past  9  years  to  improve 
its  ambient  monitoring  program.  We 
have  determined  that  the  ozone 


monitoring  network  as  designed  and 
operated  during  the  attaiinment  period, 
and  at  present,  meets  all  applicable 
federal  regulations.  By  concluding  that 
the  network  meets  our  monitoring 
regulations,  we  effectively  concluded 
that  MCESD  has  corrected  all  past 
inadequacies. 

The  issue  of  whether  or  not  the 
County  and/or  State  has  discontinued 
the  operation  of  certain  sites  is  not  as 
important  as  whether  the  remadning 
network  is  designed  and  operated  in  a 
maimer  that  allows  the  determination 
that  the  data  collected  are  representative 
of  ozone  air  quality  in  the  Phoenix  area. 
We  have  concluded  that  the  network  is 
sufficient  to  serve  that  purpose. 

The  Papago  Park  ozone  monitor  is 
still  operating  but  has  been  renamed 
"Emergency  Management."  Papago  Park 
was  the  name  given  to  the  site  by  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  which  initially  operated 
the  site.  When  the  County  took  over  the 
site,  it  was  renamed  Emergency 
Management.  The  site  has  been  in 
continuous  operation  since  it  was 
established  in  1990. 

Comment:  ACLPI  asserts  that  EPA 
acknowledged  that  the  ozone  network  in 
Phoenix  still  fails  to  meet  all  of  the 
design  requirements  of  40  CFR  part  58 
in  that  the  network  does  not  meet  the 
third  monitoring  objective, 
"determining  the  impact  on  ambient 
pollution  levels  of  significant  sources  or 
source  categories,"  which  can  be  met  by 
monitoring  emissions  from  significant 
sources  of  nitrogen  oxides  (NOx)  and 
volatile  organic  compounds  (VOC). 

Response:  We  stand  by  our  position 
that  in  designing  an  ozone  monitoring 
network — that  is,  a  monitoring  network 
that  measiu^s  the  concentration  of  the 
chemical  compound  "ozone"  (O3) — an 
agency  cannot  meet  the  third 
monitoring  objective  of  assessing  the 
impact  of  major  sources  or  source 
categories  since  ozone  is  not  emitted  by 
any  type  of  source.  Ozone  is  formed  in 
an  atmospheric,  photochemical  reaction 
between  NOx  and  VOC.  Precursor 
emissions  frY)m  a  source  are  transported 
well  downwind  before  they  react  to 
form  ozone.  In  an  urban  setting, 
emissions  itom  large  point  sources  mix 
with  emissions  from  area  and  mobile 
sources  as  they  are  transported 
downwind  and  form  ozone.  In  this 
setting,  it  is  impossible  to  monitor 
specifically  for  ozone  formed  from  a 
single  source's  precursor  emissions. 

For  areas  designated  as  transitional, 
marginal,  and/or  moderate  ozone 
nonattainment  areas,  there  is  no 
requirement  to  monitor  for  the  chemical 
precursors  of  ozone.  Once  an  area  is 
designated  or  reclassified  to  serious  or 


above,  the  state  is  required  to  institute 
a  photochemical  assessment  monitoring 
(PAMS)  program  under  CAA  section 
182(c)(1)  and  its  implementing 
regulations.  PAMS  programs  require  the 
seasonal  monitoring  of  VOC  and  NOx  at 
certain  locations  in  urban 
nonattainment  areas  such  as  downwind 
of  the  area's  central  business  district 
(type  2  site)  and  in  the  downwind 
area(s)  where  maximum  ozone 
concentrations  are  expected  to  occur 
(type  3  site). 

when  we  reclassified  the  Phoenix 
area  as  serious  in  1997.  the  design  and 
deployment  of  a  PAMS  network  became 
a  requirement  for  the  area.  ADEQ  has 
begun  the  implementation  of  the  area's 
PAMS  network  and  has  deployed  a  type 
2  site  and  is  in  the  process  of  installing 
a  type  3  site  at  this  time.  ADEQ's 
implementation  schedule  is  generally 
consistent  with  our  PAMS  regulations. 
These  sites  are  appropriately  located  to 
meet  the  PAMS  siting  requirements.  The 
requirement  for  operating  a  PAMS 
network  remains  even  though  we  are 
making  a  finding  that  the  Phoenix  area 
has  attained  the  1-hour  ozone  NAAQS. 
Data  from  the  PAMS  network,  however, 
are  not  and  cannot  be  used  in  making 
a  determination  of  whether  or  not  an 
area  has  met  the  ozone  NAAQS  because 
the  network  only  monitors  for  ozone 
precursors  and  not  for  ozoue  ilbelf. 

Comment:  ACLPI  asserts  that 
Maricopa  Coimty's  monitoring  network 
is  inadequate  because  the  Coimty  fails 
to  operate  all  of  its  SLAMS  sites  year- 
round,  stating  that  EPA  regulations 
require  states  to  monitor  ozone  at 
NAMS  and  SLAMS  sites  throughout  the 
ozone  season  and  that  the  ozone  season 
in  Arizona  runs  bom  January  through 
December  citing  40  CFR  part  58, 
appendix  D.  ACLPI  also  claims  that 
despite  these  regulations,  more  than  half 
of  the  Coimty's  SLAMS  sites  operate 
only  between  April  1  and  October  31. 
While  exceedances  of  the  1-hour  ozone 
standard  may  be  rare  during  the  winter 
months,  they  can  occur.  Consequently, 
there  is  no  assurance  that  these 
exceedances  would  be  captiued  by  one 
of  the  annually  operating  sites  due  to 
wide  spatial  and  temporal  differences  in 
ozone  concentrations. 

Response:  We  disagree  with  ACLPI's 
assertion  that  the  ozone  monitoring 
network  is  inadequate  because  a  portion 
of  the  monitoring  sites  operates  on  .a 
seasonal  basis.  Our  regulations  at  40 
CFR  58,25  allow  states  to  make 
modifications  to  their  SLAMS  network 
with  the  approval  of  EPA.  The  County 
made  this  modification  to  its  operating 
schedule  with  the  full  concurrence  of 
EPA  Region  9  (see  letter  to  Ben  Davis, 
Air  Qudity  AIRS  Program  Coordinator, 
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MCESD,  from  John  R.  Kennedy,  Chief, 
Technical  Support  Office.  Air  Division, 
U.S.  EPA  Region  9,  November  2,  1999). 
Moreover,  we  believe  that  the 
monitoring  network,  even  with  the 
seasonal  monitors  shut  down,  still 
provides  for  adequate  spatial  coverage 
of  the  Phoenix  nonattainment  area 
during  the  winter  months.  During  the 
five  months  (November  through  March) 
the  County  shuts  down  eight  sites — less 
than  half  of  the  ozone  monitoring 
sites — leaving  functional  the  remaining 
ozone  network  of  ten  sites  operated  by 
the  Coimty  as  well  as  a  niunber  of 
special  purpose  monitoring  sites 
operated  by  ADEQ.  The  sites  that  are 
operated  seasonally  are  generally  the 
sites  recording  the  lowest  ozone 
concentrations. 

Regarding  the  possibility  of 
exceedances  of  the  1-hour  ozone 
standard  during  the  November  to  March 
period,  we  have  reviewed  ozone  data  for 
the  Phoenix  area  during  the  period  1980 
through  1999.  In  these  19  years,  the 
Phoenix  area  has  had  only  one 
exceedance  in  the  month  of  April,  three 
in  the  month  of  October,  and  none  in 
the  months  of  November,  December, 
January.  February  and  March.  The  vast 
majority  of  ozone  exceedances  in  the 
Phoenix  area  occur  in  the  months  of 
Jime.  July,  August,  and  September  when 
the  full  network  is  in  operation. 

We  do  agree  with  AaJPI's  statement 
that  ozone  air  monitoring  serves  other 
purposes  besides  recording 
exceedances.  We  believe  that  portion  of 
the  network  that  operates  year  round 
provides  adequate  data  for  any  other 
assessment  purpose. 

B.  Attainment  Finding  for  the  Phoenix 
Area 

The  1-hour  ozone  NAAQS  is  0.12 
parts  per  million  (ppm)  not  to  be 
exceeded  on  average  more  than  one  day 
per  year  over  any  three-year  period.  40 
CFR  50.9  and  appendix  H.  We 
determine  if  an  area  has  attained  the  1- 
hour  standard  by  calcidating,  at  each 
monitor,  the  average  niunber  of  days 
over  the  standard  per  year  during  the 
preceding  three-year  period.^  We  use  all 
available,  quality  assiued  monitoring 
data.  Under  CAA  section  181(b)(2)(A), 


» See  generally  57  FR  13506  (April  16, 1992)  and 
Memorandum  from  D.  Kent  Berry,  Acting  Director, 
Air  Quality  Management  Division,  EPA,  to  Regional 
Air  Office  Directors;  "Procedures  for  Processing 
Bump  Ups  and  Extensions  for  Marginal  Ozone 
Nonattainment  Areas,"  February  3,  1994  (Berry 
memorandum).  While  explicitly  applicable  only  to 
marginal  areas,  the  general  procedures  for 
evaluating  attainment  in  this  memorandum  apply  to 
the  Phoenix  area  in  spite  of  its  serious  classification 
because  the  Ending  of  attainment  is  being  made 
pursuant  to  the  same  Clean  Air  Act  requirements 
in  section  181(b)(2). 


we  must  base  our  determination  of 
attainment  or  failure  to  attain  on  the 
area's  design  value  as  of  its  applicable 
attaiiunent  deadline,  which  for  the 
Phoenix  metropolitan  area  was 
November  15,  1999.  (See  section  m.C. 
for  a  discussion  of  air  quality  data  after 
November  15, 1999  and  consequences  of 
future  violations.) 

The  design  value  for  the  Phoenix 
metropolitan  ozone  nonattainment  area 
for  the  1997  to  1999  period  was  0.113 
ppm.  The  Phoenix  metropolitan  area 
did  not  record  any  exceedances  of  the 
1-hour  ozone  standard  at  any 
monitoring  site  during  the  1997  to  1999 
period,  so  the  average  number  of  days 
over  the  standard  at  each  monitor  in  the 
area  for  that  three-year  period  was  zero. 
The  complete  documentation  of  the 
monitoring  data  and  design  value 
calculation  can  be  found  in  the  TSD. 

Because  the  area's  design  value  was 
below  the  0.12  ppm  1-hoiu  ozone 
standard  and  the  area  averaged  less  than 
1  exceedance  per  year  at  each  monitor 
for  the  1997  to  1999  period,  we  find  that 
the  Phoenix  metropolitan  area  attained 
the  1-hour  ozone  standard  by  its  Clean 
Air  Act  mandated  attainment  deadline 
of  Novfflnber  15, 1999. 

m.  Applicability  of  Clean  Air  Act 
Planning  Requirements 

A.  EPA's  Policy  on  the  AppUcability  of 
Certain  CAA  Planning  Requirements  in 
Areas  Attaining  the  1-Hour  Ozone 
Standard 

CAA  section  182(c)  requires  states 
with  serious  ozone  nonattainment  areas 
to  comply  with  the  Act's  serious  area 
SIP  requirements.  Three  of  these 
requirements  are  tied  to  the  attainment 
demonstration.  They  are  as  follows: 

1.  A  demonstration  that  this  plan  will 
resiUt  in  emission  reductions  of  ozone 
precursors  of  at  least  3  percent  per  year 
frt>m  1996  to  1999  (this  provision  is 
known  as  the  9  percent  rate  of  progress 
(ROP)  plan),  CAA  section  182(c)(2)(B); 

2.  A  demonstration  that  the  plan  will 
result  in  attainment  of  the  1-hour  ozone 
standard  as  expeditiously  as  practicable 
but  not  later  than  November  15, 1999, 
CAA  section  182(c)(2)(A); 

3.  Contingency  measiues  that  will  be 
imdertaken  if  the  area  fails  to  make 
reasonable  fiuther  progress,  meet  a  rate 
of  progress  milestone,  or  to  attain  the 
standard  by  the  applicable  attainment 
date,  CAA  sections  172(c)(9)  and 
182(c)(9). 

We  believe  that  it  is  reasonable  to 
interpret  the  CAA  to  not  require  these 
provisions  for  serious  ozone 
nonattainment  areas  that  are  determined 
to  be  meeting  the  1-hour  ozone 
standard.  We  discuss  our  reasoning  in 


the  memorandum  from  John  S.  Seitz, 
Director,  OAQPS.  EPA,  to  Regional  Air 
Directors,  entitled  "Reasonable  Further 
Progress,  Attainment  Demonstrations, 
and  Related  Requirements  for  Ozone 
Nonattainment  Areas  Meeting  the 
Ozone  National  Ambient  Air  Quality 
Standard,"  May  10, 1995  (Seitz  memo), 
in  the  proposal  for  this  action  and  below 
in  our  response  to  comments. ^ 

There  are  a  number  of  other  SIP 
requirements  for  serious  ozone 
nonattainment  areas  that  are  not  tied  to 
whether  the  area  has  attained  the  1-hour 
standard.  These  elements  include  an 
emission  inventory  of  ozone  precursors, 
reasonably  available  control  technology 
for  major  sources  and  certain  other 
sources;  an  enhanced  motor  vehicle 
inspection  and  maintenance  program, 
and  an  enhanced  ambient  monitoring 
program.  Arizona  has  already  adopted 
and  submitted  these  elements  to  us.^ 

B.  Response  to  Comments  on  EPA's 
Pohcy 

ACLPI  also  commented  on  the 
proposed  determination  regarding  the 
applicability  of  certain  CAA  planning 
requirements  to  the  Phoenix  area.  We 
respond  to  the  most  significant  of  these 
comments  below.  Oui  full  response  to 
all  comments  can  be  foimd  in  the  TSD. 

Comment:  ACLPI  claims  that  EPA  has 
illegally  exempted  the  Phoenix  area 
bom  the  9  percent  rate  of  progress 
(ROP)  *  demonstration,  attainment 
demonstration  and  contingency  measure 
requirements  of  the  CAA.  To  support 
this  contention,  ACLPI  makes  two 
arguments: 

Tl)  that,  taken  together,  sections 
172(c)  and  182(c)  require  that  a  plan 
revision  for  a  serious  ozone 
nonattairunent  area  include  an 
attainment  demonstration  (sections 
172(c)(1)  and  182(c)(2)(A)),  a  9  percent 
ROP  demonstration  (sections  172(c)(2) 
and  182(c)(2)(B)),  and  contingency 
measures  (section  172(c)(9));  and 

(2)  that  the  May  10, 1995  policy 
memorandum  on  which  EPA  relies  to 


'  We  have  also  explained  at  length  in  other 
actions  our  rationale  for  the  reasonableness  of  this 
interpretation  of  the  Act  and  incorporate  those 
explanations  by  reference  here.  See  61  FR  20458 
(May  7,  1996)  (Cleveland-Akron-Lorrain,  Ohio);  60 
FR  36723  (July  18,  1995)  (Salt  Lake  and  Davis 
Counties.  Utah);  60  FR  37366  Uuly  20,  1995)  and 
61  FR  31832-33  Qune  21, 1996)  (Grand  Rapids,  MI). 
Our  interpretation  has  also  been  upheld  by  the 
United  States  Court  of  Appeals  for  the  lOth  Circuit 
in  Siena  Qub  v.  EPA,  99  F.3d  1551  (10th  Cir.  1996). 

^  Serious  Area  Ozone  State  Implementation  Plan 
for  Maricopa  County;  submitted  to  EPA  by  the 
Arizona  Department  of  Environmental  Quality  on 
December  14,  2000, 

'*  Although  section  182(b)(1)  (moderate  areas)  and 
(c)(2)(B)  (serious  areas)  contain  the  term 
"reasonable  further  progress,"  EPA  often  uses  the 
terms  "rate  of  progress"  and  "reasonable  further 
progress"  interchangeably. 
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exempt  the  Phoenix  area  from  these 
requirements  flatly  contradicts  the  CAA 
in  that  the  Act  contains  no  exceptions 
from  its  planning  requirements  for  areas 
that  are  potentially  eligible  for 
redesignation  based  on  monitoring  data 
but  have  not  yet  met  the  redesignation 
requirements  of  sections  107(d)(3)  and 
1 75 A.  ACLPI  contends  that  under 
section  175  A  of  the  Act  imtil  a 
nonattainment  area  is  redesignated  and 
a  maintenance  plan  is  approved,  the 
requirements  of  part  D  "shall  continue 
in  force  and  effect  with  respect  to  such 
area."  (ACLPI  acknowledges  that  the 
United  States  Court  of  Appeals  for  the 
10th  Circuit  has  upheld  the  May  10, 
1995  memorandiun  but  states  that  the 
case  was  incorrectly  decided.) 

Response:  We  proposed  to  find  that 
these  Clean  Air  Act  requirements  are 
not  applicable  to  the  Phoenix  area 
because  the  area  has  attained  the  l-hoiu 
ozone  standard  as  demonstrated  by 
three  consecutive  years  without  a 
violation.  In  the  proposal  for  today's 
action,  we  discuss  our  determination 
that  the  Phoenix  area  attained  the  1- 
hour  ozone  standard  by  its  statutory 
deadline  of  November  15, 1999.  See  65 
FR  31859,  31861.  This  determination  is 
documented  in  section  II  of  the  TSD. 

The  statutory  basis  for  finding  that 
these  planning  requirements  are  not 
applicable  is  described  in  the  proposal 
and  in  the  Seitz  memo.  See  65  FR 
31859,  31861-31863;  Seitz  memo  at  2- 
5. 

Contrary  to  ACLPI's  assertion,  we  are 
not  granting  the  Phoenix  area  an 
exemption  from  any  applicable 
requirements  imder  part  D.  Rather,  we 
have  interpreted  the  requirements  of 
sections  182(c)(2)(A)  and  (B)  and 
172(c)(9)  as  not  being  applicable  once 
an  area  has  attained  the  standard,  as 
long  as  it  continues  to  do  so.  (See 
section  UI.C.  below.)  This  is  not  a 
waiver  of  requirements  that  by  their 
terms  clearly  apply;  it  is  a  determination 
that  certain  requirements  are  written  so 
as  to  be  operative  only  if  the  area  is  not 
attaining  the  standard.  Our 
interpretation  is  consistent  both  with 
the  CAA's  goal  of  achieving  and 
maintaining  clean  stir,  and  with  the 
concomitant  policy  goal  of  avoiding 
costly  and  uimecessary  emission 
reductions. 

As  discussed  further  below,  the  plain 
language  of  CAA  sections  182(c)(2)(A) 
and  (B)  and  172(c)(9)  does  not  clearly 
require  attainment,  reasonable  further 
progress  or  contingency  measiue  plans 
for  areas  that  are  designated 
nonattainment  but  that  have  already 
attained,  and  continue  to  attain,  the 
national  ozone  standard.  However,  the 
very  purpose  of  these  plans  is  to  bring 


areas  that  are  violating  the  national 
ambient  air  quality  standard  for  ozone 
into  attainment.  Consistent  with  this 
purpose,  we  interpret  these 
requirements  as  inapplicable  to  an  area 
that  has  attained  the  standard,  but  only 
for  so  long  as  the  area  remains  in 
attainment.  The  requirements  will  again 
apply  if  such  an  area  violates  the 
standard.  Thus,  our  interpretation  is 
strictly  limited  to  circumstances  in 
which  no  further  emission  reductions 
are  required  for  attainment. 

The  language  of  CAA  sections 
182(c)(2)(A)  and  (B)  is  ambiguous  as  to 
whether  VOC  reductions  are  required 
for  serious  nonattainment  areas  that 
have  already  attained  the  ozone 
NAAQS,  but  that  have  not  yet  been 
redesignated  to  attainment  status.  While 
the  lead-in  sentence  to  these  two 
requirements  states  that  "*  *  *  the 
State  shall  submit  a  revision  to  the 
applicable  implementation  plan  *  *  *," 
subsection  (c)(2)(A)  calls  for  a 
demonstration  that  the  plan  will 
provide  for  attainment  of  the  NAAQS 
"by  the  applicable  attainment  date." 
Subsection  (c)(2)(B)  provides  that  the  9 
percent  plan  "will  result  in  VOC 
emissions  reductions  *  *  *  until  the 
attainment  date."  Thus,  the  language  of 
sectiohs  182(c)(2)(A)  andlB)  as  a  whole 
begs  the  question  of  whether  any 
reductions  are  required  for  areas  that  are 
already  in  attainment  and  therefore 
need  no  reductions  in  VOC  emissions  to 
achieve  the  ozone  NAAQS  by  the 
attainment  date. 

Section  182(c)(2)(B)  is  entitled 
"Reasonable  Fiuther  Progress 
demonstration."  The  term  "reasonable 
further  progress"  is  defined  as  "such 
aimual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  or  may 
reasonably  be  required  by  [EPA]  for  the 
purpose  of  ensiuing  attainment  of  the 
applicable  [NAAQS]  by  the  applicable 
date."  CAA  section  171(1).  This 
definition  applies  for  the  piuposes  of 
part  D  of  title  I  of  the  CAA,  which 
includes  section  182(c).  Thus,  the  term 
"reasonable  further  progress"  requires 
only  such  reductions  in  emissions  as  are 
necessary  to  attain  the  NAAQS  by  the 
attainment  date  and  no  more. 
Accordingly,  our  interpretation  of 
section  182(c)(2)(B)  is  consistent  with 
the  statutory  definition  of  "reasonable 
further  progress."  Moreover,  piu 
interpretation  is  tightly  bound  to  the 
purpose  of  section  182(c)(2)(B)  because 
we  interpret  that  section's  requirements 
to  be  applicable  to  areas  that  lapse  back 
into  violation  prior  to  redesignation, 
and  which  therefore  need  additional 
progress  towards  attainment. 


Furthermore,  our  interpretation  of  the 
requirements  of  section  182(c)(2)(B)  is 
consistent  with  oiu  interpretation  of  the 
general  reasonable  fiuther  progress 
requirements  of  CAA  section  172.  In  the 
General  Preamble  interpreting  certain 
provisions  of  part  I  of  the  CAA 
Amendments  of  1990,  we  explained  that 
the  reasonable  further  progress 
requirements  of  CAA  section  1 72(c)(2) 
do  not  apply  when  "evaluating  a  request 
for  redesignation  to  attainment,  since,  at 
a  minimum,  the  air  quality  data  for  the 
area  must  show  that  the  area  has  already 
attained  [the  NAAQS]  *   *   *  [and]  RFP 
towards  attainment  will,  therefore,  have 
no  meaning  at  that  point."  57  FR  at 
13564.  This  interpretation  of  the 
requirements  of  section  172(c)  was 
made  shortly  after  the  CAA 
Amendments  of  1990  and  we  have 
consistently  adhered  to  this 
interpretation.  See  60  FR  at  30190 
(noting  consistency  of  interpretation). 

As  with  the  RFP  requirement,  if  an 
area  has  in  fact  monitored  attainment  of 
the  standard,  we  believe  there  is  no 
need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attainment.  Thus 
the  attainment  demonstration 
requirement  in  section  182(c)(2)(A) 
would  no  longer  apply  under  these 
circumstances.  Seitz  memo  at  3. 

We  likewise  determined  that  section 
172(c)(9)  does  not  require  a  contingency 
measure  plan  for  nonattainment  areas, 
such  as  Phoenix,  which  we  determine  to 
have  attained  the  standard  prior  to 
redesignation.  The  contingency 
measures  plan  is  required  for  an  area 
that  "fails  to  make  reasonable  further 
progress,  or  to  attain  the  [NAAQS]  by 
the  attainment  date  *  *   *"  If.  as  in  the 
case  of  Phoenix,  we  determine  that  an 
area  has  attained  the  standard  by  its 
attainment  date,  then  by  definition  such 
an  area  is  not  one  to  which  contingency 
measures  apply.  There  is  simply  no 
failure  to  attain  by  the  attainment  date 
or  make  progress  for  which  additional 
measures  need  be  contingent.  However, 
as  with  sections  182(c)(2)(A)  and  (B).  we 
interpret  section  1 72(c)(9) 's 
requirements  to  be  applicable  to  areas 
that  lapse  back  into  violation  prior  to 
redesignation.  and  that  therefore  need 
additional  progress  towards  attainment. 
Thus,  our  interpretation  ensures  that  the 
purposes  of  section  172(c)(9) — to 
provide  for  reasonable  progress  towards, 
and  the  attaiiunent  of,  clean  air — will  be 
served  when  necessary. 

We  also  do  not  agree  with  ACLPI's 
contention  that  the  Agency  is  violating 
section  175A(c)  when  it  determines  that 
the  RFP.  attaiiunent  and  contingency 
measure  requirements  do  not  apply  to 
areas  that  have  .attained  the  NAAQS. 
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Section  175A(c)  provides  that  the 
requirements  of  part  D  remain  in  force 
and  effect  for  an  area  until  such  time  as 
it  is  redesignated.  Section  175A(c)  does 
not  establish  any  additional  substantive 
requirements;  rather,  it  ensures  that  the 
requirements  that  do  apply  by  virtue  of 
other  Act  provisions  continue  to  apply 
until  an  area  is  redesignated.  If, 
however,  an  Act  provision  does  not 
apply  to  an  area  or  does  not  reqiiire  that 
the  particular  area  in  question  submit  a 
SIP  revision,  section  175A(c)  does  not 
somehow  add  to  the  requirements  with 
which  the  area  must  comply.  In  this 
instance,  EPA  is  interpreting  the 
underlying  substantive  requirements  at 
issue  so  as  not  to  apply  to  areas  for  so 
long  as  they  continue  to  attain  the 
standard.  This  does  not  violate  section 
175A(c);  it  is  an  interpretation  of  the 
substance  of  other  provisions  of  the  Act, 
a  matter  that  is  not  affected  by  section 
175A(c).  Other  requirements  that  do  not 
depend  on  whether  the  area  has  attained 
the  standard,  such  as  VOC  RACT 
requirements,  continue  to  apply, 
however,  and  section  175A(c)  ensures 
that  they  continue  to  apply  until  the 
area  is  redesignated. 

Finally,  in  Siema  Club,  the  Tenth 
Ciitniit  Court  of  Appeals  upheld  the 
Seitz  memo  as  it  applies  to  moderate 
ozone  nonattainment  areas.  There, 
pending  completion  of  the  redesignation 
process,  and  based  on  three  years  of  air 
quality  data,  EPA  found  that  two  Utah 
Coimties  that  were  designated  as 
nonattainment  for  ozone  and  classified 
as  moderate  had  attained  the  ozone 
NAAQS.  As  a  result,  EPA  determined 
that  the  CAA's  moderate  area 
requirements  for  attainment  and  RFP 
demonstrations,  and  contingency 
measures  (sections  182(b)(1)(A)  and 
172(c)(9))  were  inapplicable.  Finding 
that  this  determination  was  a  logical 
extension  of  EPA's  original,  general 
interpretation  in  the  General  Preamble, 
the  Court  accorded  deference  to  EPA's 
interpretation  that  once  a  moderate 
ozone  nonattainment  area  has  attained 
the  NAAQS,  the  moderate  area  CAA 
requirements  for  RFP,  attainment  and 
contingency  measiires  no  longer  apply. 
Id.  at  1556.  Although  the  Phoenix  area 
is  a  serious  nonattainment  area,  there  is 
no  doubt  that  the  analogous  serious  area 
provisions  serve  exactly  the  same 
purpose  as  the  provisions  at  issue  in 
Sierra  Club  for  moderate  areas.  Thus  the 
Coiut's  reasoning  in  that  case  applies 
equally  to  the  Phoenix  situation. 

Comment:  As  stated  above,  ACLPI 
claims  that  the  Act  specifically  requires 
that  until  a  nonattainment  area  is 
redesignated  and  a  maintenance  plan 
approved  the  requirements  of  part  D 
remain  in  force  and  effect  with  respect 


to  such  area,  citing  CAA  section 
175A(c).  ACLPI  argues  that  "Congress 
determined  that  in  the  interest  of 
protecting  public  health,  EPA  should 
not  be  permitted  to  waive 
nonattainment  planning  requirements 
until  states  could  provide  sufficient 
assurances  that  the  NAAQS  would  be 
permanenUy  maintained"  and  that  "it  is 
not  the  place  of  EPA  to  second  guess 
this  policy  determination." 

Response:  The  requirement  that  states 
provide  sufficient  assurances  that  the 
NAAQS  will  be  permanenUy 
maintained  is  a  criterion  for  the 
redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  and  not  for  a 
finding  of  attainment  under  section 
181(b)(1).  We  did  not  propose  to 
redesignate  the  Phoenix  area  to 
attainment.  Before  we  can  do  that, 
Arizona  vtrill  need  to  provide,  among 
other  things,  sufficient  assurances  in  the 
form  of  an  adequate  maintenance  plan 
that  the  NAAQS  will  be  "permanenUy" 
maintained.  As  we  have  stated  above  we 
are  not  waiving  these  requirements  but 
are  determining  that  by  the  language  of 
the  CAA,  they  do  not  apply. 

Comment:  ACLPI  also  argues  that 
there  is  a  sound  public  policy  reason  for 
the  Act's  approach  because  a  state's 
monitored  compliance  with  a  NAAQS 
may  reflect  only  a  temporary 
improvement  in  air  quality  due  to 
unusually  fevorable  meteorological 
conditions  rather  than  "permanent  and 
enforceable  reductions  in  emissions"  of 
a  pollutant  orpoUutant  precursors. 

Response:  The  requirement  to 
determine  that  clean  air  is  the  result  of 
"permanent  and  enforceable  reductions 
in  emissions"  is  a  criterion  for  the 
redesignation  of  an  area  to  attainment 
under  section  107(d)(3)CE)  and  not  for  a 
finding  of  attainment  imder  section 
181(b)(1).  We  did  not  propose  to 
redesignate  the  Phoenix  area  to 
attainment. 

That  aside,  we  believe  that  the  finding 
of  attainment  itself  addresses  in  part  the 
concern  about  imusually  favorable 
meteorological  conditions.  We  have 
long  recognized  that  meteorological 
conditions  have  a  profound  effect  on 
ambient  ozone  concentrations.  In  setting 
the  current  1-hour  ozone  standard  in 
1979,  we  changed  the  form  of  the 
standard,  i.e.,  the  criterion  for 
determining  attainment,  firom  a 
deterministic  form  "no  more  than  once 
per  year"  to  a  statistical  form  "when  the 
expected  number  of  days  per  year  is  less 
than  or  equal  to  one"  over  a  three-year 
period  in  order  to  properly  accoimt  for 
the  random  nature  of  meteorological 
variations.  The  three-year  period  for 
averaging  the  expected  number  of 
exceedances  was  a  reasoned  balance 


between  evening  out  meteorological 
effects  and  properly  addressing  real 
changes  in  emission  levels.  See  the 
proposal  and  final  actions  promulgating 
the  ciirrent  1-hour  ozone  standard  at  43 
FR  26962,  26968  (June  22,  1978)  and  44 
FR  8202,  8218  (February  8,  1979). 

Moreover,  the  Phoenix  area  did  not 
just  barely  meet  the  1-hour  ozone 
standard;  it  met  the  standard  with  room 
to  spare.  An  area  can  record  up  to  three 
days  of  air  quality  above  the  1-hour 
ozone  standard  at  any  one  monitor 
during  a  successive  three-year  period 
and  still  be  considered  attaining  the 
standard.  The  Phoenix  area  fared  much 
better  than  that,  recording  not  a  single 
day  over  the  standard  at  any  of  its  20 
ozone  monitors  from  1997  through 
1999.  This  record  of  clean  air  has 
carried  into  a  foiulh  year.  During  the 
2000  ozone  season,  the  Phoenix  area 
again  did  not  record  a  single  exceedance 
of  the  1-hour  ozone  standard.  See  TSD 
at  pp.  12-13.  The  area's  design  value, 
which  is  a  measure  of  the  severity  of  an 
area's  ozone  problem  and  is  used  to 
establish  an  area's  initial  classification, 
was  10  percent  below  the  standard  and 
a  16  percent  drop  fi'om  its  design  value 
for  the  preceding  three-year  (1994-1996) 
period. 

Furthermore,  imder  EPA's 
redesignation  guidance,  there  are  two 
aspects  to  "permanent  and  enforceable 
emission  reductions."  One  is  uniisually 
favorable  meteorology.  The  other  is  a 
temporary  reduction  in  emission  rates 
caused  by  shutdowns  or  reduced 
production  due  to  temporary  adverse 
economic  conditions.  See 
Memorandum,  John  Calcagni,  Director, 
Air  Quality  Management  Division 
(OAQPS),  to  Regional  Air  Directors, 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment," 
September  4, 1992,  page  4.  "Adverse"  is 
not  a  term  that  could  be  applied  to  the 
economy  of  the  greater  Phoenix  area 
over  the  last  several  years. 

In  addition,  we  believe  that  the 
Phoenix  area's  record  of  clean  air  can  be 
tied  direcUy  to  permanent  and 
enforceable  emission  reductions.  The 
area  is  subject  to  a  comprehensive  ozone 
control  strategy  that  includes  national 
on-road  motor  vehicle  standards, 
national  non-road  engine  standards, 
national  consumer  product  standards, 
Arizona's  cleaner  burning  gasoline  and 
vehicle  emission  inspection  programs, 
and  Maricopa  Coimty's  industrial  and 
commercial  source  rules.  This  strategy 
leaves  few,  if  any,  sources  of  VOC 
unregulated. 

Comment:  ACLPI  claims  that  EPA 
impliciUy  recognizes  the  possibility  that 
the  Phoenix  area  may  violate  the  ozone 
NAAQS  again.  However,  ACLPI  states 
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that  EPA  then  dismisses  this  possibility 
with  the  observation  that  it  can  require 
a  SIP  revision  containing  the  missing 
elements  if  a  violation  occurs.  ACLPI 
asserts  that  this  approach  will  not  help 
"those  who  needlessly  suffer  from 
unhealthy  ozone  levels  that  could  have 
been  avoided  through  compliance  with 
the  Act,  noting  that  SIP  revisions  take 
months,  sometimes  years  to  complete." 
Finally,  ACLPI  contends  that  the  "more 
responsible  policy  is  the  one  adopted  by 
Congress  which  requires  states  to  adhere 
to  the  Act's  nonattairunent  planning 
requirements  until  they  can  demonstrate 
that  redesignation  of  an  area  to 
attainment  is  warranted." 

Response:  The  Seitz  memo  expliciUy 
addresses  the  consequences  of  future 
violations  of  the  1-hour  ozone  standard. 
In  the  proposal  for  today's  action,  we 
merely  described  this  policy  as  it  would 
apply  to  the  Phoenix  area  if  the  area 
were  to  violate  the  standard  in  the 
future.  While  this  could  be  interpreted 
as  acknowledging  the  possibility  of 
future  violations  in  the  Phoenix  area,  it 
is  not  an  acknowledgment  of  the 
probability  of  future  violations. 

Furthermore,  ozone  will  continue  to 
be  controlled  in  the  Phoenix  area  in 
spite  of  this  finding  of  attainment  and 
the  concurrent  finding  that  certain  CAA 
planning  requirements  no  longer  apply. 
As  noted  above,  the  State  of  Arizona 
and  the  Maricopa  County 
Environmental  Services  E)epartment,  the 
local  air  pollution  control  agency,  have 
adopted  a  comprehensive  ozone  control 
program  for  the  Phoenix  area.  All  these 
existing  ozone  control  measures  remain 
in  place  and  these  agencies  remain 
obligated  to  fully  implement  and 
enforce  them.  Most  are  SlP-approved  or 
have  been  submitted  for  SIP  approval. 
See  appendix  A  of  the  "Serious  Area 
Ozone  State  Implementation  Plan  for 
Maricopa  Coimty,"  submitted  to  EPA  on 
December  14,  2000. 

In  addition,  the  area  wUl  be  the 
beneficiary  of  substantial  new  controls 
over  the  next  few  years.  The  two  largest 
source  categories  of  VOC  emissions  in 
the  Phoenix  area,  in  order,  are  gasoline- 
powered  on-road  vehicles  and  gasoline- 
powered  non-road  engines.  Several 
already  adopted  state  and  federal 
measures  will  be  implemented  over  the 
next  few  years  that  will  further  reduce 
emissions  from  these  categories.  These 
measiu«s  include  Arizona's 
implementation  of  the  final,  more 
stringent  cut  points  for  the  Vehicle 
Emissions  Inspection  Program  (VEI)  and 
expansion  of  that  program  and  the 
State's  Cleaner  Burning  Gas  (CBG) 
program  into  growing  areas  that 
surroimd  the  core  Phoenix  urbanized 
area.  Id. 


Nationally,  we  have  issued  oiu*  tier  2 
on-road  motor  vehicle  standards 
covering  both  light  duty  cars  and  light 
duty  trucks  including  sports  utility 
vehicles.  65  FR  6697  (February  10, 
2000).  For  non-road  engines,  we  have 
established  emission  limitations  for  new 
non-road  engines  of  all  types.  Many  of 
Uiese  standards  have  tiered  emission 
standards  that  become  increasingly 
stringent  in  future  years.  See,  for 
example,  the  tier  2  standards  for  small 
gasoline-powered  nonroad  engines  at  65 
FR  24267  (April  25,  2000). 

The  Phoenix  area  will  also  benefit 
from  national  standards  on  the  VOC 
content  of  consumer  products  required 
by  CAA  section  183(e).  These  standards 
control  the  VOC  content  of  such 
consumer  products  as  paints,  hair 
sprays,  household  pesticides,  and 
miscellaneous  other  consiuner  goods.  63 
FR  48819  (September  11,  1998).  We  also 
continue  to  issue  maximum  available 
control  technology  (MACT)  standards 
under  CAA  section  112(d)  to  reduce 
hazardous  air  pollutants  from  stationary 
sources,  most  of  which  target  VOC 
emissions.  40  CFR  part  61. 

Finally,  we  note  that  under  ACLPI's 
construction  of  the  CAA,  the  Phoenix 
area  would  face  the  prospect  of 
mandatory  sanctions  under  CAA  section 
179(a)  for  failing  to  submit  the  9  percent 
reasonable  further  progress,  attainment 
demonstration,  and  contingency 
measures  plans.  For  example,  under 
ACLPI's  interpretation  of  CAA  section 
182(c)(2)(B),  Arizona  would  have  to 
adopt  controls  for  the  Phoenix  area  that 
would  reduce  VOC  emissions  by  9 
percent  despite  the  tact  that  the  area  has 
attained  and  continues  to  attain  the  1- 
hour  ozone  NAAQS.  These  measures 
would  impose  additional  costs  upon  the 
area's  residents  although  they  are 
unnecessary  for  clean  air.  Thus,  ACLPI's 
interpretation  woiUd  not  only  require 
measures  that  are  not  necessary  for 
attaining  the  standard,  it  could  also  lead 
to  sanctions  for  failing  to  submit  these 
measures.  EPA's  contrary  interpretation 
would  not  require  imnecessary  emission 
reductions  or  sanctions  for  a  state's 
failure  to  undertake  such  reductions. 

C.  Effects  of  the  Determination  on  the 
Phoenix  Area  and  of  a  Future  Violation 
on  This  Determination 

During  the  2000  ozone  season,  the 
Phoenix  area  continued  its  record  of 
clean  air,  experiencing  no  exceedances 
of  the  l-ho\ir  ozone  standard.  In  short, 
the  area  remains  in  attainment  of  the  1- 
hour  ozone  standard  as  of  the  date  of 
this  final  action.  Based  on  our  finding 
that  the  Phoenix  metropolitan  area  is 
attaining  the  1-hour  ozone  standard,  we 
are  finding  that  the  State  of  Arizona  is 


no  longer  required  to  submit  a  9  percent 
ROP  plan,  an  attainment  demonstration, 
or  contingency  measures  for  the  area. 

The  lack  of  a  requirement  to  submit 
these  SIP  revisions  wiU  exist  only  as 
long  as  the  Phoenix  metropolitan  area 
continues  to  attain  the  l-hoiu-  ozone 
standard.  If  we  subsequenUy  determine 
that  the  Phoenix  area  has  violated  the  1- 
hour  ozone  standard  (prior  to  a 
redesignation  to  attainment),  the  basis 
for  the  determination  that  the  area  need 
not  make  these  SIP  revisions  would  no 
longer  exist.  Thus,  a  determination  that 
an  area  need  not  submit  these  SIP 
revisions  amounts  to  no  more  than  a 
suspension  of  the  requirements  for  so 
long  as  the  area  continues  to  attain  the 
standard. 

Should  the  Phoenix  metropoUtan  area 
begin  to  violate  the  1-hour  standard,  we 
will  notify  Arizona  that  we  have 
determined  that  the  area  is  no  longer 
attaining  the  1-hour  standard.  We  also 
will  provide  notice  to  the  public  in  the 
Federal  Register.  Once  we  determine 
that  the  area  is  no  longer  attaining  the 
1-hour  ozone  standard  then  Arizona 
wiU  be  required  to  address  the  pertinent 
SIP  requirements  within  a  reasonable 
amount  of  time.  We  wUl  set  the 
deadline  for  the  State  to  submit  the 
required  SIP  revisions  at  the  time  we 
make  a  nonattainment  finding. 

Arizona  must  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
part  58,  to  verify  the  attaiiunent  status 
of  the  area.  The  air  quality  data  relied 
upon  to  determine  that  the  area  is 
attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance. 

D.  Effect  of  the  Determination  on 
Transportation  Conformity 

CAA  section  176(c)  requires  that 
federally  funded  or  approved 
transportation  actions  in  nonattauiment 
areas  "conform"  to  the  area's  air  quality 
plans.  Conformity  ensures  that  federal 
transportation  actions  do  not  worsen  an 
area's  air  quality  or  interfere  with  its 
meeting  the  air  quality  standards. 

One  of  the  primary  tests  for 
conformity  is  to  show  that 
transportation  plans  and  improvement 
programs  will  not  cause  motor  vehicle 
emissions  to  rise  above  the  levels 
needed  for  progress  toward  and 
attainment  with  the  air  quality 
standards.  These  motor  vehicle 
emissions  levels  are  set  in  an  area's 
attainment,  maintenance,  and/or  RFP 
demonstratioQ  and  are  known  as  the 
"transportation  conformity  budget." 

EPA  set  the  current  ozone  conformity 
budget  for  the  Phoenix  metropolitan 
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area  in  our  revised  federal  15  percent 
ROP  plan.  64  FR  36243  (July  6, 1999). 
Today's  finding  (i.e.,  that  the  Phoenix 
area  has  attained  the  l-hoiir  ozone 
standard  and  that  the  State  no  longer 
needs  to  submit  attainment  and  ROP/ 
RFP  demonstrations)  will  not  a£fect  the 
continued  applicability  of  the  existing 
budget.  This  budget  will  remain 
applicable  imtil  Arizona  submits  a 
maintenance  demonstration  with  a 
revised  transportation  conformity 
budget  (or  imtil  Arizona  submits 
attainment  and  RFP/ROP 
demonstrations  with  a  revised  budget 
should  the  Phoenix  area  again  violate 
the  1-hour  ozone  standard)  and  we  find 
the  new  budget  adequate. 

IV.  Administrative  Requirements 

This  action  merely  finds  that  the 
Phoenix  area  has  attained  a  previously 
established  national  ambient  air  quality 
standard  based  on  an  objective  review  of 
measured  air  quality  data.  It  also 
determines  that  certain  Clean  Air  Act 
requirements  no  longer  apply  to  the 
Phoenix  area  because  of  die  attainment 
finding.  It  will  not  impose  any  new 
regulations,  mandates,  or  additional 
enforceable  duties  on  any  public, 
nongovernmental  or  private  entity. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Under  Executive  Order  12866, 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993),  this  rule  is  not 
a  "significant  regiUatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  It 
does  not  contain  any  unfunded  mandate 
or  significantly  or  uniquely  affects  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This  rule 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
Federalism  (64  FR  43255,  August  10, 
1999)  because  it  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  nde  also  is  not 


subject  to  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  because  it  would 
be  inconsistent  with  applicable  law  for 
EPA,  when  determining  the  attainment 
status  of  an  area,  to  use  voluntary 
consensus  standards  in  place  of 
promulgated  air  quality  standards  and 
monitoring  procedures  that  otherwise 
satisfy  the  provisions  of  the  Clean  Air 
Act.  As  required  by  section  3  of 
Executive  Order  12988,  Civil  Justice 
Reform  (61  FR  4729,  February  7,  1996), 
in  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630.  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  30,  2001. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule 
does  not  affect  the  finality  of  this  rule 
for  the  purposes  of  judicial  review  nor 


does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  14.  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  9. 
(FR  Doc.  01-13512  Filed  5-29-01;  8:45  am) 

MLUNG  CODE  6S80-5O-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-314  RM-«396] 

Radio  Broadcasting  Services;  Cadiz 
and  Oak  Grove,  KY 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  Ham 
Broadcasting,  Inc.  this  dociunent  sets 
aside  the  action  in  this  proceeding 
which  substituted  Channel  293C3  for 
Channel  292A  at  Cadiz,  reallotted 
Channel  293C3  to  Oak  Grove,  and 
modified  the  Station  WKDZ-FM  license 
to  specify  operation  on  Channel  293C3 
at  Oak  Grove.  See  61  FR  31449, 
published  June  20, 1996.  This  document 
also  dismisses  an  Application  for 
Review  filed  by  Southern  Broadcasting 
Corporation  directed  against  that  action. 
The  Station  WKDZ-FM  license  will 
specify  operation  on  Channel  293C3  at 
Cadiz  in  accordance  with  the  grant  of  a 
construction  permit  application  (File 
No.  BPH-20000427ABE).  Witii  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  May  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis' of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  93-314,  adopted  May  9, 
2001,  and  released  May  11,  2001.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Sti^et,  SW., 
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Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  Sti^t, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Tide  47  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 
173.202    [Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  removing  Oak  Grove,  Channel  293C3. 

Federal  Communications  Commission. 

Jolin  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-13449  Filed  5-29-01;  8:45  am] 

aajjNo  CODE  ens-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1153;  MM  Docket  No.  01-34;  RM- 
10061] 

Radio  Broadcasting  Services;  Warsaw, 
Windsor,  MO 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  D&H  Media,  permittee  of 
Station  KWKJ(FM),  Warsaw,  Missouri, 
reallots  Channel  253A  from  Warsaw  to 
Windsor,  Missouri.  Channel  253A  is 
allotted  at  Windsor  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements,  with  respect  to 
domestic  allotments,  without  the 
imposition  of  a  site  restriction  at 
coordinates  38-31-56  NL  and  93-31-19 
WL. 

DATES:  Effective  June  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-34, 
adopted  April  25,  2001,  and  released 
May  4,  2001.  The  full  text  of  tiiis 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services,  Inc.,  (202)  857-3800,  1231 
20th  Sti«et,  NW.,  Washington.  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri  is  amended 
by  removing  Channel  253A  at  Warsaw 
and  add  Windsor,  Channel  253A. 

Federal  Communications  Commission. 
Jolin  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-13450  Filed  5-29-01;  8:45  am] 

BtLLMQ  CODE  6712-01-P 


.  FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1153;  MM  Docket  Nos.  01-33;  RM- 
10060] 

Radio  Broadcasting  Services;  Caro, 
and  Cass  City,  Mi 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Conunission,  at  the 
request  of  Edwards  Communications, 
L.C..  licensee  of  Station  WIDL(FM),Caro, 
Michigan,  grants  the  substitution  of 
Channel  221C3  for  Channel  221A  at 
Caro,  Michigan,  and  the  reallotment  of 
Channel  221C3  from  Caro  to  Cass  City, 
Michigan.  Channel  221C3  is  allotted  at 
Cass  City  in  compliance  with  the 
Commission's  minimum  distance 
separation  requfrements,  with  respect  to 
domestic  allotments,  at  a  site  4.9 
kilometers  (3.0  miles)  northeast  of  the 
commimity  at  coordinates  48-38-20  NL 
and  83-08-38  WL.  A  counterproposal 
filed  by  Edward  Czelada  is  dismissed  as 
defective.  _ 

DATES:  Effective  June  18,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-33, 
adopted  April  25,  2001,  and  released 
May  4,  2001.  The  hdl  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  445  12th  Street, 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.,  (202)  857-3800, 1231 
20di  Street,  NW.,  Washington,  DC 
20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments  imder  Michigan  is  amended 
by  removing  Caro,  Channel  221A  and 
add  Cass  City,  Channel  221C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-13452  Filed  5-29-01;  8:45  am] 

BHJJNG  CODE  Cn  2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1185;  MM  Docket  No.  99-246;  RM- 
9593;  RM-9770] 

Radio  Broadcasting  Services;  Winslow 
and  Mayer,  AZ 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  nde;  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  a 
Petition  for  Partial  Reconsideration  filed 
on  behalf  of  Desert  West  Afr  Ranchers 
Corporation  directed  to  the  Report  and 
Order  in  this  proceeding  reallotting 
Channel  236C  from  Winslow  to  Mayer, 
Arizona,  as  optionally  proposed,  as  that 
community's  first  local  aural 
transmission  service  (RM-9770),  in  lieu 
of  previously  proposed  Camp  Verde, 
Arizona  {RM-9593),  and  modifying  the 
license  for  Station  KFMR(FM) 
accordingly.  See  65  FR  36374,  Jime  8, 
2000.  Desert  West  objects  to  the 
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dismissal  of  its  alternate  proposal  to 
allot  Channel  236C  to  Sun  City  West, 
Arizona  (RM-9770),  and  the  selection  of 
Mayer  as  its  community  of  license.  The 
petition  for  partial  reconsideration  is 
denied  as  it  does  not  meet  the  limited 
provisions  set  forth  in  the  Commission's 
Rules  under  which  a  rule  making  action 
Mrill  be  reconsidered.  This  document 
also  announces  that  we  will  no  longer 
be  considering  optional  or  alternative 
proposals  by  a  single  party  in  a  single 
rulemaking  proceeding.  With  this 
action,  this  docketed  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  in 
MM  Docket  No.  99-246,  adopted  May  2, 
2001,  and  released  May  11.  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  Twelfth  Street, 
SW.,  Washington.  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-13453  Filed  5-29-01;  8:45  am) 

nUJNG  CODE  S712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  001127331-1044-02;  I.D. 
052301 B] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Maclcerel,  Squid,  and 
Butterfish  Fisheries;  Closure  of 
Fishery  for  Loligo  Squid 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  announces  that  the 
directed  fishery  for  Loligo  squid  in  the 
exclusive  economic  zone  (EEZ)  for  the 
second  quarter  of  the  year  is  closed. 
Vessels  issued  a  Federal  permit  to 
harvest  Loligo  squid  may  not  retain  or 


land  more  than  2,500  lb  (1.13  mt)  per 
trip  per  calendar  day  of  Loligo  squid  for 
the  remainder  of  the  quarter.  This  action 
is  necessary  to  prevent  the  fishery  fi^m 
exceeding  the  Quarter  II  quota  and 
allow  for  rebuilding  of  this  overfished 
stock,  while  allowing  for  fishing 
throughout  the  year. 

DATES:  Effective  0001  hours,  May  29, 
2001,  through  2400  hours,  July  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104,  fax  978-281-9135,  e- 
mail  myles. a.raizin.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  Loligo  squid 
fishery  are  foimd  at  50  CFR  part  648. 
The  regulations  require  specifications 
for  maximum  optimal  yield,  initial 
optimum  yield,  allowable  biological 
catch,  domestic  annual  harvest  (DAH), 
domestic  annual  processing,  joint 
venture  processing  and  total  allowable 
levels  of  foreign  fishing  for  the  species 
managed  imder  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fishery 
Management  Plan.  The  procedures  for 
setting  the  annual  initial  specifications 
are  described  in  §  648.21. 

The  2001  specification  of  DAH  for 
Loligo  squid  was  set  at  17,000  mt  (66  FR 
13024,  March  2,  2001).  This  amount  is 
allocated  by  quarter,  based  on  the 
following  table. 

Table.  Loligo  Quarterly 
Allocations 


Quarter 


Percent        Metric  Tons 


1  (Jan-Mar) 

33.23 

5,649 

II  (Apr-Jun) 

17.61 

2,994 

III  (Jul-Sep) 

17.30 

2,941 

IV(Oct-Dec) 

31.86 

5,416 

Total 

100.00 

17,000 

Section  648.22  requires  NMFS  to 
close  the  directed  Loligo  squid  fishery  in 
the  EEZ  when  80  percent  of  the 
quarterly  allocation  is  harvested  in 
Quarters  I,  II  and  m,  and  when  95 
percent  of  the  total  annual  DAH  has 
been  harvested.  NMFS  is  further 
required  to:  Notify,  in  advance  of  the 
closiue,  the  Executive  Directors  of  the 
Mid-Atlantic,  New  England,  and  South 
Atlantic  Fishery  Management  Councils; 
mail  notification  of  the  closure  to  all 
holders  of  Loligo  squid  permits  at  least 
72  hours  before  the  effective  date  of  the 
closure;  provide  adequate  notice  of  the 
closure  to  recreational  participants  in 
the  fishery;  and  publish  notification  of 
the  closure  in  the  Federal  Register.  The 
Administrator,  Northeast  Region, 
NMFS,  based  on  dealer  reports  and 
other  available  information,  has 
determined  that  80  percent  of  the  DAH 
for  Loligo  squid  in  Quarter  II,  has  been 


harvested.  Therefore,  effective  0001 
hours.  May  29.  2001.  the  directed 
fishery  for  Loligo  squid  is  closed  and 
vessels  issued  Federal  permits  for  Loligo 
squid  may  not  retain  or  land  more  than 
2,500  lb  (1.13  mt)  of  Loligo.  Such  vessels 
may  not  land  more  than  2,500  lb  (1.13 
mt)  of  Loligo  during  a  calendar  day.  The 
directed  fishery  will  reopen  effective 
0001  hours,  July  1,  2001,  when  the 
Quarter  III  quota  becomes  available. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  24.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13534  Filed  5-24-01:  3:13  pm) 
mXINQ  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Doclwt  No.  000906253-1117-02;  I.D. 
061500E] 

RIN  0648-AL51 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Amendment  14 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  portions  of  Amendment  14 
to  the  Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California  (Salmon  FMP). 
This  final  rule  makes  minor  changes  to 
language  regarding  spawning 
escapement  and  management  goals; 
implements  a  new  recreational 
allocation  to  the  Port  of  La  Push  and 
adjusts  the  Neah  Bay  allocation 
accordingly;  adds  preseason  flexibility 
for  recreational  port  allocations  north  of 
Cape  Falcon;  and  implements  preseason 
flexibility  in  setting  recreational  port 
allocations  or  recreational  and 
commercial  allocations  north  of  Cape 
Falcon  to  take  advantage  of  selective 
fishing  opportunities  for  marked 
hatchery  fish.  The  intended  effect  of  this 
final  rule  is  to  employ  management 
measures  that  minimize  impacts  to 
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species,  stocks,  or  size/age  classes  of 
concern,  while  maximizing  access  to 
harvestable  fish.  "" 
DATES:  Effective  June  29,  2001. 
ADDRESSES:  Copies  of  Amendment  14, 
the  final  supplemental  environmental 
impact  statement  (FSEIS)/regulatory 
impact  review  (RIR)/initial  regulatory 
flexibility  analysis  (IRFA),  and  the 
appendices,  including  the  Review  of 
1999  Ocean  Salmon  Fisheries,  are 
available  from  Dr.  Donald  O.  Mclsaac, 
Executive  Director,  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Ave.,  Suite  224,  Portland,  OR  97201. 

Copies  of  the  final  regulatory 
flexibility  analysis  (FRF A)  are  available 
from  Donna  Darm,  Acting  Regional 
Administrator,  Northwest  Region, 
NMFS,  7600  Sand  Point  Way  N.E., 
Seattle,  WA  98115-0070,  fax:  206-526- 
6376;  or  Rebecca  Lent,  Regional 
Administrator,  Southwest  Region, 
NMFS.  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213, 
fax:  562-980-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 
CJiristopher  L.  Wright  at  206-  52&-6140; 
Svein  Fougner  at  562-980-4040;  or  Dr. 
Donald  O.  Mclsaac  at  503-326-6352. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  approved  the  Salmon 
FMP  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  16  U.S.C. 
1801  et  seq.,  in  1978.  The  Council  has 
amended  the  Salmon  FMP  14  times 
since  1978.  The  regulations  are  codified 
at  50  CFR  part  660,  subpart  H.  The 
Salmon  FMP  was  amended  annually 
from  1979  to  1983;  however,  in  1984,  a 
framework  amendment  was 
implemented  that  provided  the 
mechanism  for  making  preseason  and 
inseason  adjustments  in  the  regulations 
without  aimual  FMP  amendments. 

The  Council  prepared  Amendment  14 
to  the  Salmon  FMP  and  submitted  it  on 
June  12,  2000,  for  Secretarial  review. 
NMFS  published  a  notice  of  availability 
for  Amendment  14  in  the  Federal 
Register  on  June  27,  2000  (65  FR  39584). 
annoimcing  a  60-day  public  comment 
period,  which  ended  on  August  28, 
2000.  NMFS  approved  Amendment  14 
on  September  27,  2000.  The. proposed 
rule  was  published  in  the  Federal 
Register  on  October  20,  2000  (65  FR 
63047),  with  the  45-day  public  comment 
period  ending  on  December  4,  2000. 
NMFS  received  one  comment;  the 
comment  addressed  provisions  of 
Amendment  14  that  were  not  the  subject 
of  the  proposed  rule.  The  final  rule 
remains  unchanged  from  the  proposed 
rule. 


Only  some  parts  of  Amendment  14 
are  codified  in  the  final  rule.  Those 
parts  not  codified  revise  the  Salmon 
FMP  to  bring  it  into  compliance  with 
the  Sustainable  Fisheries  Act's  (SFA) 
1996  amendments  to  the  Magnuson- 
Stevens  Act.  The  most  significant 
changes  include  a  new  definition  of 
optimum  yield  (OY);  a  bycatch 
definition  and  new  requirements  to 
reduce  bycatch;  new  requirements 
designed  to  prevent  overfishing  and 
rebuild  overfished  stocks;  and  the 
designation  of  Essential  Fish  Habitat 
(EFH),  with  a  discussion  of  threats  to 
EFH  and  recommended  measures  to 
conserve  and  enhance  EFH.  A  new 
section  in  chapter  1  entitled  "What  This 
Plan  Covers"  was  added  to  the  Salmon 
FMP  to  provide  a  clear  description  of 
management  actions  included  in  the 
document.  In  addition,  the  amendment 
provides  information  on  fishery-specific 
stock  impacts  and  updates  the  fishery 
description  to  reference  new 
appendices. 

Those  parts  of  Amendment  14 
codified  in  the  final  rule  make  minor 
changes  to  language  regarding 
escapement  and  management  goals; 
implement  a  new  recreational  allocation 
to  the  Port  of  La  Push  and  adjusts  the 
Neah  Bay  allocation  accordingly;  add 
preseason  flexibility  for  recreational 
port  allocations  north  of  Cape  Falcon; 
and  implement  preseason  flexibility  in 
setting  recreational  port  allocation  or 
recreational  and  commercial  allocations 
north  of  Cape  Falcon  to  take  advantage 
of  selective  fishing  opportunities. 

The  former  "EscapHsment  and 
Management  Goals"  section, 
§  660.41G(a),  was  changed  to  a  new 
"Conservation  Objectives"  section. 

Amendment  14  establishes  a 
recreational  allocation  for  the  La  Push 
Port  area  separate  from  the  Neah  Bay 
port  area,  and  the  Annual  Actions 
section  (660.408(c)(v))  was  modified 
accordingly.  The  La  Push  subarea 
allocation  is  now  set  at  5.2  percent, 
which  is  approximately  20  percent  of 
the  former  combined  Neah  Bay/La  Push 
allocation.  This  portion  is  equal  to  the 
level  provided  to  La  Push  during  the 
annual  preseason  process  beginning  in 
1990.  In  addition,  during  years  when 
there  is  an  Area  4B  add-on  fishery 
inside  Washington  internal  waters 
(which  benefits  only  Neah  Bay),  25 
percent  of  the  numerical  value  of  that 
fishery  shall  be  added  to  the 
recreational  allowable  ocean  harvest 
north  of  Leadbetter  Point  prior  to 
applying  the  sharing  percentages  for 
Westport  and  La  Push.  The  increase  to 
Westport  and  La  Push  will  be  subtracted 
from  the  Neah  Bay  ocean  share  to 
maintain  the  same  total  harvest 


allocation  north  of  Leadbetter  Point. 
Therefore,  La  Push  would  receive  2.6 
percent  of  the  basic  coho  allocation  plus 
1.2  percent  of  the  Area  4B  add-on. 

Section  660.408(c)(v)(A)  was  modified 
to  allow  flexibility  to  deviate  bom 
Salmon  FMP  subarea  quotas  in  order  to 
meet  recreational  fishery  objectives,  if 
those  measures  are  agreed  to  by 
representatives  of  the  affected  ports.  In  _ 
addition,  the  regulation  establishes  a 
Coimcil  process  to  deviate  from  the  non- 
Indian  recreational  and/ or  commercial 
allocations  north  of  Cape  Falcon  to 
selectively  harvest  hatchery-produced 
coho  salmon,  while  not  increasing 
impacts  to  natural  stocks. 

Minor  changes  to  the  regulatory 
language  in  50  CFR  part  660  necessary 
to  implement  Amendment  14  were  also 
made. 

Comments  and  Responses 

NMFS  received  one  comment 
regarding  the  proposed  rule;  however, 
this  comment  did  not  refer  to  the 
changes  proposed  in  the  rule. 

Comment:  The  National  Association 
of  Home  Builders  (NAHB)  et  al., 
represented  by  Perkins  Coie,  LLP. 
commented  on  the  portion  of 
Amendment  14  that  deals  with  EFH. 
The  NAHB  believes  that  the  EFH 
provisions  in  Amendment  14  should  be 
included  in  the  proposed  rule  and  that 
an  IRFA  should  have  been  prepared  for 
them. 

Response:  The  proposed  rule  includes 
only  those  regulatory  changes  needed  to 
implement  Amendment  14.  The 
designation  of  EFH  by  Amendment  14 
does  not  require  implementing 
regulations,  and  therefore,  an  IRFA  is 
not  required.  The  RFA  only  requires 
completion  of  regulatory  flexibility 
analyses  when  an  agency  promulgates 
regulations.  Under  the  Magnuson- 
Stevens  Act,  an  FMP  must  describe  and 
identify  EFH,  but  implementing 
regulations  for  an  EFH  designation  are 
not  required.  If  implementing 
regulations  are  required  in  the  future 
(for  example,  to  avoid  adverse  effects  on 
EFH  caused  by  fishing),  regulatory 
flexibility  analyses  may  be  prepared  in 
accordance  with  applicable  law. 

Classification 

NMFS  has  determined  that 
Amendment  14  is  consistent  with  the 
national  standards  and  other  provisions 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

The  Council  prepared  an  IRFA 
describing  the  economic  impacts  to 
small  entities  of  all  the  alternatives 
considered  in  the  proposed  rule.  No 
comments  were  received  on  the  IRFA, 
except  as  described  above.  A  copy  of  the 
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IRFA  is  available  from  the  Council  (see 
ADDRESSES). 

NMFS,  Northwest  Region,  prepared 
an  FRFA  based  on  the  IRFA  in 
compliance  with  5  U.S.C.  604(a).  The 
FRFA  indicated  that  the  rule  will  not 
have  a  significant  economic  impact  on  • 
a  substantial  number  of  small  entities.  A 
copy  of  the  FRFA  is  available  from 
NMFS  (see  ADDRESSES).  A  summary  of 
the  FRFA  follows: 

The  economic  effects  of  the 
regulations  are  expected  to  be  generally 
positive.  The  regulatory  changes  are 
intended  to  reallocate  fish  among  small 
entities  with  the  intent  of  increasing 
overall  harvest.  The  Port  of  La  Push 
regulations  formalize  practices  that  have 
been  employed  for  a  niunber  of  years;  La 
Push  would  receive  2.6  percent  of  the 
basic  coho  allocation  plus  1.2  percent  of 
the  Area  4B  add-on.  Flexibility  to 
deviate  frt>m  subarea  allocations  in 
order  to  meet  recreational  objectives  is 
expected  to  result  in  only  positive 
economic  effects.  Flexibility  in  setting 
preseason  recreational  port  allocations 
or  recreational  and  commercial 
allocations  north  of  Cape  Falcon  for 
selective  fishing  on  hatchery  stock  coho 
would  likely  lead  to  positive  economic 
effects  on  ocean  fisheries  because  such 
measures  result  in  increased  fishing 
opportunities  when  such  fish  are 
available.  These  selective  fisheries  are 
open  primarily  in  August  and 
September,  although  the  Council  may 
consider  opening  selective  fisheries  at 
other  times.  Compared  to  the  original 
allocation  scheme,  the  selective  fishery 
regime  does  not  increase  the  mortality 
of  natural  stocks.  Other  allocation 
objectives  (i.e..  treaty  Indian,  or  ocean 
and  inside  allocations)  are  addressed 
during  the  negotiations  in  the  North  of 
Cape  of  Falcon  Forum. 

The  general  effects  of  the  regulatory 
changes  are  to  provide  flexibility  to  the 
Council's  decision  making  processes 
and  allow  increased  fish  harvest  levels, 
when  possible,  through  pre-season 
allocation  setting  procedures.  User 
groups  (non-tribal  ocean  troll  and  ocean 
recreational  fisheries)  participate 
directly  in  the  consultative  processes,  so 
it  is  unlikely  that  any  single  group  will 
suffer  economically  while  some  or  all 
user  groups  would  likely  benefit.  The 
consultation  process  is  designed  to 
provide  the  maximum  economic 
benefits  to  all  user  groups. 

The  intended  effect  of  this  final  rule 
is  to  employ  management  measures  that 
minimize  impacts  to  species,  stocks,  or 
size/age  classes  of  concern,  while 
maximizing  access  to  harvestable  fish. 
This  is  accomplished  through 
management  measures  including  gear 
restrictions,  time/area  closures,  and 


catch  or  retention  restrictions  that  allow 
fishermen  to  harvest  marked  hatchery 
salmon  and  release  natural-origin  fish. 
Analysis  of  1996  fishery  information 
shows  that  selective  ocean  coho  harvest 
could  be  increased  by  over  300  percent 
without  impacting  natural  stocks. 
Without  such  selective  fisheries,  total 
salmon  harvest  would  have  to  be 
sharply  reduced  to  protect  depressed 
natural  stocks.  These  procedures  also 
allow  managers  to  make  in-season 
trades  between  ocean  fisheries,  and 
between  user  groups,  in  order  to 
increase  harvest  opportunities  for  all 
user  groups. 

Insufficient  data  preclude  a 
quantitative  analysis;  however,  the 
Council's  qualitative  cost-benefit 
summary  in  support  of  Executive  Order 
12866  assesses  the  direct  and  indirect 
economic  effects  of  the  regulatory 
changes.  This  analysis  shows  that  these 
changes  would  allow  increased  numbers 
of  recreational  and  charter  boat  salmon 
fishing  trips.  If  this  is  realized,  aggregate 
catch  would  increase,  but  depending  on 
the  magnitude  of  increase  in  the  number 
of  recreational  and  charter  trips, 
individual  catch  per  trip  could  decline. 
The  ocean  troll  fishery  quotas  would  not 
be  directly  reduced  as  a  result  of  the 
regulatory  changes,  but  cost  per  unit  of 
harvest  may  increase  because  of  the 
selective  fishery  regulations.  Indirect 
economic  effects  on  inside  fisheries 
(fisheries  occurring  in  state  internal 
waters)  may  be  positive  or  negative, 
depending  on  which  selective  fisheries 
are  employed  in  the  ocean  and  inside 
fisheries.  The  State  of  Washington  has 
adopted  selective  fishing  practices  for 
inside  coho  fisheries.  Selective  practices 
for  inside  chinook  fisheries  are  still 
under  development  because  of  the 
difficulty  in  modeling  selective  fishery 
impacts  on  chinook  stocks.  However, 
ocean  harvests  of  inside  chinook  stocks 
are  minimal  and  managing  such  stocks 
will  be  primarily  driven  by  Endangered 
Species  Act  (ESA)  requirements  and 
State  of  Washington  decisions 
concerning  the  future  of  its  fisheries. 

The  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

The  NMFS  Northwest  Region  has 
completed  a  section  7  informal 
consultation  under  the  ESA  on  the 
effects  of  Amendment  14  on  listed 
salmon  stocks.  Amendment  14  does  not 
by  itself  authorize  any  fishing  or  other 
activity  that  would  result  in  the  take  of 
listed  fish.  It  modifies  certain  aspects  of 
the  current  Salmon  FMP  but  in  no  way 
affects  the  existing  Salmon  FMP 
requirements  that  management 
measures  comply  with  NMFS  ESA 
consultation  standards  for  listed 


species.  Three  of  the  Amendment  14 
components  (overfishing.  EFH,  and 
bycatch)  will  result  imieutral  effects  or 
in  more  conservative  management  of 
non-listed  salmon  stocks,  and  should 
therefore  provide  greater  protection  to 
natural,  stocks  of  listed  and  non-listed 
species.  While  there  are  some 
imcertainties  regarding  the  effects  of 
selective  fisheries  on  naturally 
spawning  stocks.  NMFS  retains  the 
authority  and  responsibility  for  ensuring 
that  annual  management  measures 
developed  under  the  Salmon  FMP 
comply  with  ESA  consultation 
standards,  and  that  analysis  of  these 
measures  is  based  on  the  best  available 
science.  The  remaining  elements  of  the 
amendment,  including  recreational 
allocation,  definition  of  OY.  and  various 
editorial  changes  will  have  no  effect  on 
management  of  listed  stocks. 

Based  on  these  considerations.  NMFS 
concluded  that  Amendment  14  and  its 
implementing  regulations  are  not  likely 
to  adversely  adffect  any  of  the  salmon 
stocks  presently  listed  under  ESA  or 
their  critical  habitat. 

The  Council  prepared  an  FSEIS  for 
Amendment  14.  It  provides  an  updated 
description  of  the  fishery,  and  clarifies 
what  is  covered  in  the  Salmon  FMP.  To 
be  consistent  with  the  SFA,  it  redefines 
optimum  yield,  provides  new  criteria  to 
prevent  or  end  overfishing,  describes 
and  defines  essential  fish  habitat,  and 
establishes  salmon  bycatch  reporting 
specifications.  The  FSEIS  has  been 
incorporated  in  the  Amendment  14 
document,  and  may  be  obtained  from 
the  Council  (see  ADDRESSES).  A  notice  of 
availability  of  the  FSEIS  was  published 
on  August  11,  2000  (65  FR  49237). 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated;  May  21.2001. 

William  T.  Hogarth. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  NMFS  amends  50  CFR  part 
660  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1801  et  seq. 
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2.  hi  §660.402,  the  definition  "Pacific 
Coast  Salmon  Plan"  is  added  in 
alphabetical  order  to  read  as  follows: 


§660.402    Definitions. 

***** 

Pacific  Coast  Salmon  Plan  (PCSP  or 
Salmon  FMP)  means  the  Fishery 
Management  Plan,  as  eunended,  for 
commercial  and  recreational  ocean 
salmon  fisheries  in  the  Exclusive 
Economic  Zone  (EEZ)(3  to  200  nautical 
miles  offshore)  off  Washington.  Oregon, 
and  California.  The  Salmon  FMP  was 
first  developed  by  the  Council  and 
approved  by  the  Secretary  in  1978.  The 
Salmon  FMP  was  amended  on  October 
31. 1984.  to  establish  a  framework 
process  to  develop  and  implement 
fishery  management  actions.  Other 
names  commonly  used  inrUide:  Pacific 
Coast  Salmon  Fishery  Management 
Plan,  West  Coast  Salmon  Plan,  West 
Coast  Salmon  Fishery  Management 
Plan. 

*        *        *        • 

3.  In  §  660.408,  the  first  two  sentences 
in  paragraph  (c)(l)(ii).  paragraph 
(c)(l)(v)  and  paragraph  (c)(l){v)(A),  and 
the  last  sentence  in  paragraph  (c)(l)(vi) 
are  revised;  paragraph  (c)(l)(viii)  is 
redesignated  as  paragraph  (c)(l)(ix),  and 
paragraph  (c){l){ix)  is  redesignated  as 
paragraph  (c)(l)(x)  and  a  new  paragraph 
(c)(l)(viii)  is  added  to  read  as  follows: 

§660.408    Annual  actions. 

***** 

(c)  *  *  • 

(1)  *  *  * 

(ii)  Deviations  from  allocation 
schedule.  The  initial  allocation  may  be 
modified  annually  in  accordance  with 
paragraphs  (c)(l)(iii)  through  (viii)  of 
this  section.  These  deviations  from  the 
allocation  schedule  provide  flexibility 
to  accoimt  for  the  dynamic  nature  of  the 
fisheries  and  better  achieve  the 
allocation  objectives  and  fishery 
allocation  priorities  in  paragraphs 
(c)(l)(ix)  and  (x)  of  this  section.  *** 
***** 

(v)  Recreational  allocation.  The 
recreational  allowable  ocean  harvest  of 
chinook  and  coho  derived  during  the 
preseason  allocation  process  will  be 
distributed  among  the  four  major 
recreational  subareas  as  described  in  the 
coho  and  chinook  distribution  sections 
below.  The  Council  may  deviate  from 
subarea  quotas  to  meet  recreational 
season  objectives,  based  on  agreement  of 
representatives  of  the  affected  ports 
and/or  in  accordance  with  section 
6.5.3.2  of  the  Pacific  Coast  Salmon  Plan, 
regarding  certain  selective  fisheries. 
Additionally,  based  upon  the 
recommendation  of  the  recreational 


Salmon  Advisory  Subpanel 
representatives  for  the  area  north  of 
Cape  Falcon,  the  Coimcil  will  include 
criteria  in  its  preseason  salmon 
management  recommendations  to  guide 
any  inseason  transfer  of  coho  among  the 
recreational  subareas  to  meet 
recreational  season  duration  objectives. 
(A)  Coho  distribution.  The  preseason 
recreational  allowable  ocean  harvest  of 
coho  north  of  Cape  Falcon  will  be 
distributed  to  provide  50  percent  to  the 
area  north  of  Leadbetter  Point  and  50 
percent  to  the  area  south  of  Leadbetter 
Point.  In  years  with  no  fishery  in 
Washington  State  management  area  43, 
the  distribution  of  coho  north  of 
Leadbetter  Point  wdll  be  divided  to 
provide  74  percent  to  the  subarea 
between  Leadbetter  Point  and  the 
Queets  River  (Westport),  5.2  percent  to 
the  subarea  between  Queets  River  and 
Cape  Flattery  (La.Push),  and  20.8 
percent  to  the  area  north  of  the  Queets 
River  (Neah  Bay).  In  years  when  there 
is  an  Area  4B  (Neah  Bay)  fishery  under 
state  management,  25  percent  of  the 
niunerical  value  of  that  fishery  shall  be 
added  to  the  recreational  allowable 
ocean  harvest  north  of  Leadbetter  Point 
prior  to  applying  the  sharing 
percentages  for  Westport  and  La  Push. 
The  increase  to  Westport  and  La  Push 
will  be  subtracted  from  the  Neah  Bay 
ocean  share  to  maintain  the  same  total 
harvest  allocation  north  of  Leadbetter 
Point.  Each  of  the  four  recreational  port 
area  allocations  will  be  rounded,  to  the 
nearest  himdred  fish,  with  the  largest 
quotas  rovmded  downward,  if  necessary, 
to  sum  to  the  preseason  recreational 
allowable  ocean  harvest  of  coho  north  of 
Cape  Falcon. 
***** 

(vi)  Inseason  trades  and  transfers.  *  * 
*  Inseason  trades  or  transfers  may  vary 
from  the  guideline  ratio  of  foiu  coho  to 
one  chinook  to  meet  the  allocation 
objectives  in  paragraph  (c)(l)(ix)  of  this 
section. 
***** 

(viii)  Selective  fisheries.  Deviations 
from  the  initial  gear  and  port  area 
allocations  may  be  allowed  to 
implement  selective  fisheries  for 
marked  salmon  stocks  as  long  as  the 
deviations  are  within  the  constraints 
and  process  specified  in  section  6.5.3.2 
of  the  Pacific  Coast  Salmon  Plan.     . 
***** 

4.  In  §  660.410.  the  section  heading 
and  paragraphs  (a)  and  (b)(1)  are  revised 
to  read  as  follows: 

§660.410    Conservation  obiectives. 

(a)  The  conservation  objectives  are 
summarized  in  Table  3-1  of  the  Pacific 
Coast  Salmon  Plan. 


(1)  A  comprehensive  technical  review 
of  the  best  scientific  information 
available  provides  conclusive  evidence 
that,  in  the  view  of  the  Council,  the 
Scientific  and  Statistical  Committee, 
and  the  Salmon  Technical  Team, 
justifies  modification  of  a  conservation 
objective;  except  that  the  35,000  natural 
spawner  floor  for  Klamath  River  fall 
chinook  may  be  changed  only  by 
amendment. 
***** 

[FR  Doc.  01-13431  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclcet  No.  01011201^1013-01;  1.0. 
052301 F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by  the 
Offshore  Component  in  ttte  Western 
Regulatory  Area  in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  the  offshore 
component  in  the  Western  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  Pacific  cod  A  season  allowance 
specified  for  the  offshore  component  in 
the  Western  Regulatory  Area. 
DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.Lt.),  May  24,  2001,  until  2400 
hrs.  A.l.t..  June  10,  2001. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2001  A  season  Pacific  cod  TAC 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  is  1,098  metric  tons 
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(mt)  as  established  by  the  Final  2001 
Harvest  Specifications  and  Associated 
Management  Measures  for  the 
Groundfish  Fisheries  Off  Alaska  (66  FR 
7276,  January  22,  2001).  The  fishery  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Western  Regulatory  Area  was  closed 
under  §  679.20(d)(l)(i)  on  April  26, 
2001  (66  FR  21691,  May  1,  2001)  and 
reopened  on  May  18,  2001  (66  FR 
28132,  May  22,  2001). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2001  A  season 
Pacific  cod  TAG  apportioned  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Western 
Regulatory  Area  of  the  GOA  will  soon 
be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1,088  mt,  and  is 
setting  aside  the  remaining  10  mt  as 
bycatch  to  support  other  anticipated 
groimdfish  fisheries.  In  accordance  with 


§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequentiy,  NfMFS  is  prohibiting 
directed  fishing  for  the  Pacific  cod  TAG 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Western  Regulatory 
Area  of  the  GOA. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fit)m  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  Pacific  cod  A  season 
allowance  specified  for  the  offishore 
component  in  the  Western  Regulatory 
Area  of  the  GOA  constitutes  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  opportimity  for  public 


comment  pursuant  to  the  authority  set 
forth  at  5  U.S.G.  553(b)(3)(B)  and  50  GFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
woidd  be  imnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measines  in  a  timely 
fashion  to  prevent  exceeding  the  Pacific 
cod  A  season  allowance  in  the  Western 
Regulatory  Area  of  the  GOA  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.G. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  bom  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  24,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 
[FR  Doc.  01-13517  Filed  5-24-01:  3:13  pm) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30,  34,  35,  36,  39,  40,  50, 
70,  72,  and  76 


Docket  No.  PRM-30-63] 

Natural  Resources  Defense  Council; 
Denial  of  Petition  for  Rulemaldng 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  the  Natural 
Resources  Defense  Council  (PRM-30- 
63).  The  petitioner  requested  that  the 
Commission's  regidations  be  amended 
to  require  that  no  license  be  issued  to, 
or  retained  by,  any  individual  or 
organization  whose  principal  owner, 
officer,  or  senior  manager:  (1)  Fails  to 
report  engaging  in,  or  having  knowledge 
or  evidence  of,  bribery  of,  or  extortion 
by.  Federal,  State,  or  other  regulatory 
officials;  or,  (2)  has  acted  in  any  manner 
that  flagrantly  imdermines  the  integrity 
of  the  regulatory  process  of  NRC  or  that 
of  an  Agreement  State.  NRC  is  denying 
the  petition  because  the  petitioner  has 
neither  identified  a  statutory 
requirement  for  promulgating  the 
regulation  nor  identified  a  need  for  such 
regulation  since  NRC  already  has  the 
authority  to  take  the  actions  requested 
by  the  petitioner,  and  because  the  NRC 
believes  that  imposition  of  these  types 
of  actions  should  be  considered  on  a 
case-by-case  basis. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  Maryland.  These  same 
documents  are  also  available  on  the 
NRC's  rulemaking  website  at  http:// 
ruleforum.llnl.gov.  For  information 
about  the  interactive  rulemaking 


website,  contact  Carol  Gallagher,  (301) 
415-5905  (e-mail:  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Lubinski,  Office  of  Enforcement, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001, 
Telephone:  (301)  415-2740. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  30,  2000  (65  FR  40548),  NRC 
published  a  notice  of  receipt  of  a 
petition  for  rulemaking  filed  by  the 
Natinal  Resources  Defense  Council.  The 
petitioner  requested  that  no  license  be 
issued  to,  or  retained  by,  any  individual 
or  organization  whose  principal  owner, 
officer,  or  senior  manager:  (1)  Fails  to 
report  engaging  in,  or  having  knowledge 
or  evidence  of,  bribery  of,  or  extortion 
by.  Federal,  State,  or  other  regulatory 
officials;  or,  (2)  has  acted  in  any  manner 
that  flagrantly  undermines  the  integrity 
of  the  regulatory  process  of  NRC  or  that 
of  an  Agreement  State. 

Public  Comments  on  the  Petition 

The  notice  of  receipt  of  petition  for 
rulemaking  invited  interested  persons  to 
submit  comments.  NRC  received  two 
comment  letters:  one  from  a  law  firm 
and  one  from  an  organization  of  the 
nuclear  energy  and  technologies 
industry.  The  comments  focused  on  the 
main  elements  of  the  petition.  Both 
commenters  recommended  that  NRC 
deny  the  petition.  The  following 
comments  were  provided  and  were 
reviewed  and  considered  in  NRC's 
decision: 

1.  Both  commenters  stated  that  NRC 
already  has  the  authority  to  consider 
character  and  integrity  of  applicants  and 
licensees  when  making  licensing 
decisions.  The  commenters  included 
citations  from  the  Atomic  Energy  Act 
(AEA)  and  past  statements  by  the 
Commission  to  support  their  position. 
NRC  agrees  that  it  currently  has  such 
authority  and  has  used  such  authority  in 
making  licensing  decisions  or  taking 
enforcement  actions  based  on  the 
character  and  integrity  of  an  applicant 
or  licensee. 

2.  One  commenter  stated  that  the 
petition  does  not  identify  a  regulatory 
"gap"  that  needs  to  be  filled.  The 
commenter  goes  on  to  state  that  in  such 
cases  NRC  has  routinely  denied 
rulemaking  petitions.  NRC  agrees  that 
the  petitioner  did  not  identify  a 
regulatory  "gap,"  and  does  not  believe 


that  such  a  "gap"  exists.  As  already 
discussed,  NRC  has  the  authority  to  take 
the  actions  identified  by  the  petitioner. 

3.  Both  commenters  stated  that  NRC 
has  the  essential  ability  and  flexibility 
to  consider  all  relevant  circumstances, 
both  positive  and  negative,  in  making 
enforcement  decisions.  The  commenters 
believe  that  NRC  should  continue  to 
make  enforcement  decisions  on  a  case- 
by-case  basis  using  appropriate 
discretion  and  judgment.  One  of  the 
commenters  goes  on  to  state  that 
singling  out  certain  specific  acts  (which 
are  neiUier  exhaustive  nor 
comprehensive  of  actions  relevant  for 
determining  character)  that  trigger 
denial  or  revocation  of  a  license  without 
regard  to  the  particular  circiunstances 
would  be  inconsistent  with  past 
Commission  policy.  NRC  agrees  with 
the  commenters  that  making  such  a 
change  would  narrow  the  Commission's 
discretion  by  eliminating  its  ability  to 
make  character  determinations  on  the 
basis  of  all  relevant  circumstances. 

4.  Both  commenters  stated  that  certain 
language  in  the  petition,  specifictdly, 
"flagrantly  undermining  the  integrity  of 
the  regulatory  process  of  NRC  or  that  of 
an  Agreement  State,"  is  too  vague.  The 
commenters  believe  this  wording  would 
raise  serious  questions  regarding 
adequate  notice  and  due  process  and 
would  not  withstand  judicial  scrutiny. 
NRC  does  not  agree  with  the 
commenters  on  this  issue.  Specifically, 
the  Commission  derives  its  authority  to 
evaluate  character  and  integrity  from  the 
AEA.  Promulgation  of  specific  rule 
language  would  further  clarify  the 
criteria  used  in  performing  such 
evaluations.  Therefore,  while  NRC 
believes  that  specific  rule  language  on 
this  issue  is  not  warranted,  NRC  does 
not  agree  with  the  commenters  that  the 
proposal  by  the  petitioner  should  be 
denied  based  on  the  fact  that  the 
language  is  too  vague. 

5.  Both  commenters  stated  that  the 
proposed  regulation  does  not  take  into 
account  NRC  actions  against  licensees 
versus  individuals.  Specifically,  the 
proposed  regulation  would  require 
denial  or  revocation  of  a  license  based 
on  the  acts  of  one  individual.  Instead, 
the  commenters  believe  that  NRC 
should  continue  to  consider  on  a  case- 
by-case  basis  whether  the  acts  of  an 
individual  should  be  imputed  to  the 
licensee.  NRC  agrees  that  the  petitioner 
has  not  provided  sufficient  justification 
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to  change  the  NRC's  current  practice  of 
considering  on  a  case-by-case  basis 
whether  the  acts  of  an  individual  should 
be  imputed  to  the  licensee. 

6.  One  commenter  stated  that  any 
attempt  to  apply  such  a  regiUation  based 
on  past  conduct  of  a  licensee,  such  as 
acts  prior  to  promulgation  of  the 
regulation,  would  violate  the 
prohibition  against  retroactive 
rulemaking.  NRC  does  not  agree  that 
approval  of  the  petition  would  represent 
retroactive  rulemaking.  Specifically,  as 
already  discussed,  NRC  already  has 
authority  to  consider  character  and 
integrity  of  applicants  and  licensees 
when  making  licensing  decisions.  As 
such,  evaluations  of  character  and 
integrity  are  not  limited  to  acts  that 
occur  after  promulgation  of  a  rule  or 
requirement  that  provides  greater  detail 
with  respect  to  the  matter  of  character 
and  integrity.  However,  as  part  of  using 
discretion  and  judgement  in 
determining  appropriate  actions,  NRC 
may  consider  the  age  of  the  actions  in 
question. 

Reasons  for  Denial 

NRC  is  denying  the  petition  for  the 
following  reasons: 

1.  The  petitioner  has  not  identified  a 
statutory  requirement  for  promulgating 
the  regulation  requested  in  the  petition. 
In  addition,  the  petitioner  did  not 
identify  a  need  for  such  regulation  nor 
a  gap  in  the  current  regulatory  process. 
Specifically.  NRC  already  has  authority 
imder  the  AEA  to  deny  or  revoke  a 
license,  or  ban  an  individual  from 
licensed  activities,  if  adequate 
protection  of  public  health  and  safety  is 
not  provided.  NRC  currently  considers 
the  integrity  and  character  of 
individuals  in  determining  adequate 
protection.  Section  182a  of  the  AEA 
states,  in  part,  that  license  applications 
shall  specifically  state  the  information 
that  NRC  determines  is  necessary  to 
evaluate  the  character  of  the  applicant. 
The  information  must  enable  NRC  to 
fiind  that  the  licensed  activities  will 
provide  adequate  protection  of  health 
and  safety.  Further,  after  filing  the 
original  application  and  before 
expiration  of  a  license,  NRC  may  require 
additional  information  in  order  to 
determine  whether  the  license  should 
be  modified  or  revoked.  In  considering 
the  integrity  and  character  of  an 
applicant  or  licensee,  NRC  would 
consider  engaging  in  bribery  or 
extortion  or  acts  that  imdermine  the 
integrity  of  the  regulatory  process. 
Therefore,  if  NRC  determines  that  it 
does  not  have  reasonable  assiu^nce  of 
adequate  protection  of  health  and  safety 
based  upon,  in  part,  the  character  of  an 
applicant  or  licensee,  NRC  may  deny  or 


revoke  a  license.  Promulgation  of 
specific  rule  language  is,  therefore,  not 
necessary. 

2.  NRC  does  not  agree  with  the 
petitioner  that  the  regulations  should 
specify  the  actions  that  NRC  would  take 
against  an  applicant  or  licensee  that  has 
engaged  in  bribery  of,  or  extortion  by, 
any  Federal,  State  or  other  regulator  or 
has  acted  in  any  manner  that  flagrantly 
undermines  the  integrity  of  the 
regulatory  process  of  NRC  or  that  of  an 
Agreement  State.  Specifically,  NRC 
believes  that  all  enforcement  actions, 
including  those  involving  situations 
identified  by  the  petitioner,  should  be 
reviewed  on  a  case-by-case  basis  and 
dispositioned  according  to  the  merits  of 
the  specific  case  using  appropriate 
discretion  and  judgment.  In  addition, 
the  current  Enforcement  Policy, 
NUREG-1600,  states  that  in  deciding 
whether  to  issue  an  enforcement  action 
to  an  unlicensed  person  as  well  as  to  the 
licensee  based  on  the  willful  acts  of  an 
individual,  NRC  recognizes  that 
judgments  will  have  to  be  made  on  a 
case-by-case  basis.  The  policy  includes 
factors  that  will  be  considered  in 
making  such  decisions.  NRC  does  not 
believe  that  the  petitioner  has  provided 
sufficient  information  nor  justification 
for  NRC  to  consider  changing  its 
practice  of  deciding  enforcement  actions 
based  on  case-by-case  consideration  of 
these  factors. 

For  these  reasons,  NRC  does  not 
believe  that  the  rulemaking  requested  by 
the  Petitioner  should  be  promulgated 
and;  therefore.  NRC  denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  May.  2001. 

For  the  Nuclear  Regulatory  Cominission. 

William  D.  Travers.    . 

Executive  Director  for  Operations. 

[PR  Doc.  01-13493  Filed  5-29-01;  8:45  ami 

BtLUNG  COOe  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  50 
RIN3150-AG52 

Decommissioning  Trust  Provisions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUyMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  relating  to 
decommissioning  trust  provisions  for 
nuclear  power  plants.  The  NRC 
proposes  to  require  that 
decommissioning  trust  agreements  be  in 


a  form  acceptable  to  the  NRC  in  order 
to  increase  assurance  that  an  adequate 
amoimt  of  decommissioning  funds  will 
be  available  for  their  intended  purpose. 
Until  recentiy,  direct  NRC  oversight  of 
the  terms  and  conditions  of  the 
decommissioning  trusts  was  not 
necessary  because  rate  regulators 
typically  exercised  such  authority.  With 
deregulation,  this  oversight  may  cease 
and  the  NRC  may  need  to  take  a  more 
active  oversight  role. 
DATES:  Submit  comments  on  the 
proposed  rule  and  accompanying 
regulatory  guide  August  13.  2001. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so. 
but  the  Cominission  is  able  to  ensure 
'consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  ATTN.  :  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  at  http://ruleforum.llnl.gov. 
This  site  provides  the  capability  to 
upload  comments  as  files  (any  format), 
if  your  web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  website,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905  (e- 
mail:  CAG@nrc.gov). 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  the  draft  regulatory  analysis 
and  the  draft  Regulatory  Guide,  DG- 
1106,  "Proposed  Revision  1  of 
Regulatory  Guide  1.159,  Assuring  the 
Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors." 
may  be  examined,  and/or  copied  for  a 
fee.  at  the  NRC's  Public  Docimient 
Room.  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  These  same  documents  also 
may  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  website  established  by  NRC 
for  this  rulemciking. 

Documents  created  or  received  at  the 
NRC  after  November  1, 1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  From  this  site,  the 
public  can  gain  entry  into  the  NRC's 
Agency  wide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
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It  1-800-397-4209.  (301)  415-4737.  or 
)y  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  Washington,  DC 
20555-0001,  telephone  (301)  415-1978, 
e-mail  bjr@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Until  recently,  rate  regulators  have 
generally  exercised  direct  oversight  of 
the  terms  and  conditions  of 
decommissioning  trust  agreements. 
Extensive  NRC  involvement  was  not 
necessary.  Because  this  oversight  may 
cease  with  deregulation,  the  NRC 
believes  it  needs  to  take  a  more  active 
oversight  role.  10  CFR  50.75(e)  allows 
sinking  fund  payment  or  prepayment 
into  external  decommissioning  trusts  as 
two  of  several  acceptable  financial 
assurance  methods.  These  methods  are 
used  by  virtually  all  nuclear  power 
plant  licensees.  The  NRC  included 
sample  language  for  decommissioning 
trust  agreements  in  guidance  issued  in 
August  1990  (Regulatory  Guide  1.159, 
"Assuring  the  Availability  of  Fimds  for 
Decommissioning  Nuclear  Reactors"), 
but  the  NRC's  regulations  do  not 
expliciUy  require  that  specific  terms  and 
conditions  be  included  in  the 
decommissioning  trust  agreements  or 
that  the  decommissioning  trust 
agreements  be  in  a  form  acceptable  to 
the  NRC.  This  proposed  rule  attempts  to 
remedy  this  situation. 

n.  Rulemaking  Initiation 

In  a  staff  requirements  memorandum 
(SRM)  dated  August  10, 1999,  the 
Commission  directed  the  NRC  staff  to 
initiate  a  rulemaking  to  require  that 
decommissioning  trust  agreements  be  in 
a  form  acceptable  to  the  NRC  in  order 
to  increase  assurance  that  an  adequate 
amount  of  decommissioning  funds  will 
be  available  for  their  intended  purpose. 
This  SRM  was  in  response  to  SECY-99- 
170  (July  1. 1999).  "Summary  of 
Decommissioning  Fund  Status  Reports," 
in  which  the  NRC  staff  noted  that  it 
intended  to  continue  to  review 
decommissioning  trust  agreements  in 
license  transfers  on  a  case-by-case  basis 
and  impose  appropriate  conditions  in 
the  orders  approving  these  transfers. 
However,  the  NRC  staff  believes  that 
efficiency  would  be  increased  if  the 
NRC  codified  this  practice  generically  in 
the  regulations.  Also,  based  on 
experience  with  approving  the  transfers 
of  the  operating  licenses  of  the  Three 
Mile  Island  Unit  1,  Pilgrim,  Clinton, 
Oyster  Creek,  and  other  nuclear  power 
stations,  the  NRC  staff  believes  this 
rulemaking  could  expedite  similar 


transfers  in  the  future  by  providing 
increased  regulatory  predictability.  The 
proposed  rule  and  accompanying 
revisions  to  regulatory  guidance,  if 
adopted,  would  provide  uniform 
decommissioning  trust  terms  and 
conditions  for  all  power  reactor 
licensees.  The  NRC  staff  issued  a 
rulemaking  plan  for  Decommissioning 
Trust  Provisions,  SECY-00-0002,  on 
December  30, 1999.  The  plan  called  for 
amending  10  CFR  50.75  and  a  revision 
to  Regulatory  Guide  1.159.  "Assuring 
the  Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors." 
The  Commission  approved  the  plan  on 
February  9,  2000,  directing  the  NRC 
staff  to  include  specific  trust  fund  terms 
and  conditions  necessary  to  protect 
funds  fully  in  the  rule  itself  and 
suggested  that  sample  language  for  trust 
agreements  consistent  with  the  terms 
and  conditions  within  the  rule  be 
provided  in  the  associated  regulatory 
guide. 

m.  Proposed  Action 

The  NRC  is  proposing  to  amend  its 
regulations  on  decommissioning  trust 
agreements.  The  proposed  action  would 
state  that  the  trust  provisions  must  be 
acceptable  to  the  NRC  and  contain 
general  terms  and  conditions  that  the 
NRC  believes  are  required  to  ensure  that 
funds  in  the  trusts  will  be  available  for 
their  intended  piurpose.  To  accomplish 
this  objective,  the  NRC  is  proposing  to 
modify  paragraphs  10  CFR  50.75{e)(l)(i) 
and  (ii).  and  to  add  a  new  paragraph. 10 
CFR  50.75(h)  to  its  regulations.  The 
changes  in  §  50.75(e)  specify  that  the 
trust  should  be  an  external  trust  fund  in 
the  United  States,  established  pursuant 
to  a  written  agreement  and  with  an 
entity  that  is  a  State  or  Federal 
government  agency  or  an  entity  whose 
operations  are  regulated  by  a  State  or 
Federal  agency.  Paragraph  50.75(h)  will 
reference  the  other  paragraphs  in  §  50.75 
where  necessary  and  will  discuss  the 
terms  and  conditions  that  the  NRC 
believes  are  necessary  to  ensure  that 
funds  in  the  trusts  will  be  available  for 
their  intended  purpose.  As  an 
accompaniment  to  this  rulemaking,  the 
NRC  intends  to  update  RegiUatory 
Guide  1.159  to  include  sample  trust 
fund  language  containing  these  terms 
and  conditions. 

rv.  Discussion 

The  NRC  believes  that  certain 
decommissioning  trust  language  should 
be  standardized  to  increase  assurance  of 
the  protection  of  public  health  and 
safety  by  requiring  that  the 
decommissioning  trusts:  (1)  Ensure  that 
special  care  is  taken  to  safeguard  the 
trust  corpus  from  investment  risks,  (2) 


provide  adequate  information 
concerning  the  trust  to  the  NRC,  and  (3) 
provide  safeguards  against  improper 
payments  fi^m  the  trust. 

'These  issues  are  now  of  particular 
interest  to  the  NRC  because  deregulation 
of  the  electric  utility  industry  can 
potentially  lead  to  several  changes  in 
the  structure  of  ownership  of  nuclear 
power  reactors  that  could  affect  reactor 
decommissioning  trust  funds.  These 
changes  include  the  following: 

•  Relaxation  or  elimination  of 
regulatory  oversight  by  State  Public 
Utility  Commissions  (PUCs)  or  the 
Federal  Energy  Regulatory  Commission 
(FERC).  With  utility  industry 
deregulation.  State  PUCs  and/or  FERC 
may  no  longer  have  jurisdiction  of  the 
kind  that  they  now  exercise  over 
electricity  rates.  Under  regulation, 
utilities  are  reimbursed  for  their  costs, 
including  nuclear  decommissioning 
trust  fund  costs,  from  approved  rates 
charged  ratepayers.  If.  under 
deregulation,  PUCs  and/or  FERC  no 
longer  approve  rates  they  will  also  no 
longer  have  a  basis  for  establishing 
stringent  accounting  and  financial 
controls.  Without  these  controls.  PUCs 
may  determine  that  they  have  no  basis 
for  specifying  terms  and  conditions  for 
nuclear  reactor  decommissioning  trust 
funds  or  for  monitoring  those  trust 
funds. 

•  Changes  in  ownership  of  nuclear 
generating  facilities.  Under 
deregulation,  vertically  integrated 
public  utilities  that  generate  electricity, 
own  and  manage  the  transmission 
system,  and  sell  power  to  the  ultimate 
consumers  may  gradually  become  less 
prevalent.  Instead,  generating  facilities 
may  be  separated  (i.e..  "spim  off') 
within  a  holding  company  structure  or 
sold  to  power-producing  companies  that 
sell  electricity  as  a  commodity  to  other 
companies  that  service  consumers. 
CurrenUy.  certain  energy  companies^ 
that  are  non-utility  suppliers  of 
electricity  have  announced  their 
intention  to  acquire  nuclear  power 
plants.  After  these  acquisitions,  State 
PUCs  and/or  FERC  may  no  longer  have 
jurisdiction  over  the  energy  company 
obtaining  the  reactors.  NRC  is  required 
to  determine  the  suitability  of 
transferring  reactor  licenses  from  the 
former  licensee  to  a  new  licensee. 

"To  date,  as  part  of  its  review  of 
requests  for  license  transfer  in 
connection  with  the  sale  of  nuclear 
power  reactors,  the  NRC  has  examined 
whether  reasonable  assurance  of 
decommissioning  funding  urill  continue 
to  be  provided.  As  a  result,  the  NRC  is 
proposing  to  both  codify  existing 
practice  and  consider  enhancements  to 
trust  agreements  to  strengthen  these 
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agreements  in  the  future  environment  of 
deregulation.  As  a  condition  for  NRC 
approval,  the  NRC  has  required  certain 
clauses  (some  that  parallel  criteria  in 
Regidatory  Guide  1.159  and  others  that 
parallel  FERC  requirements)  to  be 
included  in  decommissioning  trust 
funds.  The  NRC  has  essentially  been 
using  these  evaluative  tests  in  its  review 
of  decommissioning  trusts  in  license 
transfers  involving  an  unregulated 
license.  In  view  of  deregulation,  the 
NRC  believes  that  these  tests  are  also 
appropriate  for  evaluating  the  trust 
agreements  of  all  NRC  power  reactor 
licensees. 

This  section  of  the  notice  presents  a 
set  of  evaluative  tests  for  assessing 
whether  particular  terms  and  conditions 
for  decommissioning  trust  funds  will 
help  meet  NRC's  goals  of  providing 
"reasonable  assurance  that  adequate 
funds  are  available,"  and  that  lack  of 
funds  will  not  result  in  delays  in 
deconunissioning  creating  public  health 
and  safety  problems. 

The  following  tests  do  not  address  the 
amount  of  funds  in  the 
decommissioning  trust,  a  topic  that  NRC 
dealt  with  in  its  1998  rule  (63  FR 
50465).  However,  the  tests  address  how 
to  assess  the  certainty  that  assured 
funds  will  be  available.  The  tests  were 
obtained  by  reviewing  existing 
requirements  of  the  NRC.  the  Internal 
Revenue  Service,  FERC,  and  several 
States  that  currently  apply  to 
decommissioning  trusts,  as  well  as  non- 
binding  recommendations  created  by 
those  agencies  for  those  trusts. 

Certainty  can  be  evaluated  imder 
several  basic  tests: 


Test  (1)  Is  the  trust  fund  valid  and 
enforceable? 

The  trust  instrument  should  be 
required  to  include  information  that 
helps  to  ensure  and  to  demonstrate  its 
vahdity.  A  requirement  that  the 
insltument  be  valid  under  State  law, 
while  helpful,  does  not  identify  any 
features  of  the  trust  that  demonstrate  its 
validity.  The  trust  must  be  in  writing 
and  include  the  names  and  signatures  of 
the  parties  entering  into  the  agreement; 
their  titles;  the  dates  of  signing  (and  the 
effective  date,  if  different);  notarization 
of  the  signatures;  a  description  of  the 
basic  agreement  being  entered  into;  and 
an  affirmative  statement  that  the  trustee 
accepts  the  appointment. 

An  important  measure  of  the 
enforceability  of  the  trust  is  whether  the 
trustee  is  clearly  able  to  remain 
financially  solvent  and  capable  of 
providing  the  necessary  services  over 
the  period  that  the  trust  is  in  effect. 
Factors  that  address  the  trustee's 
reliability  include -wqulrements  that  the 


trustee  be  qualified  or  licensed,  and 
demonstrate  that  it  has  a  particidar  level 
of  financial  backing.  The  financial 
condition  of  an  institutional  trustee  may 
be  addressed  in  licensing  of  the  trustee 
through  requirements  for  specified 
levels  of  operating  capital  or  reserves. 

Test  (2)  Do  the  terms  of  the  instrument 
ensure  that  funds  can  be  used  only  for 
certain  key  activities — reactor 
decommissioning  and  specified 
administrative  costs  of  the  trust — rather 
than  a  broad  range  of  potentially 
conflicting  uses? 

This  test  is  to  ensure  that  the  trust 
contains  provisions  that  use  of  the 
decommissioning  trust  funds  is  reserved 
for  decommissioning  and  routine  and 
minor  administrative  expenses. 

Test  (3)  Is  the  trust  protected  against 
events,  such  as  amendment  or 
cancellation,  that  could  lessen  NRC's 
ability  to  direct  the  use  of  necessary 
funds  in  a  timely  manner? 

To  address  this  particular  problem, 
the  following  featiu-es  of  the  trust  are 
very  important.  The  trust  should 
contain  provisions  describing 
procedures  for  its  amendment  and 
cancellation.  NRC  approval  should  be 
required  for  both  these  actions  when 
amendment  or  cancellation  could 
materially  affect  timely  access  to 
decommissioning  funds.  Because 
disagreements  over  interpretation  of  the 
trust  could  delay  payment,  the  trust 
should  contain  rules  of  interpretation 
that  specify  how  disagreements  should 
be  resolved.  Payment  should  occur 
upon  the  happening  of  triggering  events, 
even  if  differences  of  opinion  about  the 
trust  have  not  been  resolved. 

Test  (4)  Do  the  terms  of  the  trust  ensure 
that  NRC  will  receive  timely  notice  of  all 
important  information  concerning  the 
trust? 

Trustees  generally  prepare  annual 
reports  and  accounting  simmiaries 
indicating  the  sums  on  hand, 
investment  results,  taxes  due,  and 
payments  into  the  trust.  These  reports 
can  be  supplied  to  NRC,  upon  request, 
if  NRC  determines  that  it  has  a  need  for 
the  information.  In  general,  however. 
NRC  determined  in  its  rulemaking  in 
1998  that  biennial  reports  of  any 
material  changes  in  the  trust,  plus 
information  on  the  status  of  funds  in  the 
trust,  were  sufficient  to  monitor  the 
trust  funds.  Thus,  no  changes  to  the 
current  frequency  of  reporting 
requirements  are  being  proposed. 


Test  (5)  Do  the  terms  of  the  trust  place 
appropriate  limits  on  the  investments 
that  the  trustee  may  make? 

This  is  typically  accomplished  by 
specifying  allowed  or  disallowed 
investments  and  by  defining  a 
"prudent"  investment.  If  the  NRC  relies 
upon  a  "prudent  investment"  standard 
adopted  by  investment  specialists  (e.g., 
the  Third  Restatement  of  Trusts)  it  will 
need  to  track  how  that  standard  is  being 
interpreted  in  practice.  In  the  past, 
standards  for  the  definition  of  prudent 
investments  have  evolved  over  time.  For 
example,  increasing  use  of  diversified 
investment  portfolios  led  to  changing 
standards  about  whether  each 
investment  in  a  portfolio,  rather  than 
the  portfolio  as  a  whole,  needed  to  be 
prudent.  Similarly,  increasing  use  of 
mutual  funds  led  to  relaxation  of  the 
prohibition  on  delegation  of  investment 
decisions  by  a  trustee  to  a  fund 
manager.  Because  of  these  and  other 
evolving  changes  to  the  then-existing 
"prudent  man"  rule,  the  American  Law 
Institute  adopted  a  new  "prudent 
investor"  rule  in  the  Restatement  of  the 
Law  Third,  Trusts  in  1992  (Third 
Restatement).  In  addition,  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  promulgated  a 
Uniform  Prudent  Investor  Act  in  1994. 
and  numerous  States  have  since 
adopted  the  entire  Act  or  amended  their 
State  laws  to  reflect  it.  However,  the 
rule  cannot  be  said  to  be  completely 
uniform  across  the  country,  and 
continued  evolution  can  be  expected.' 

In  view  of  the  above  tests,  the  NRC 
believes  that  assurance  can  be  enhanced 
by  specifying  in  10  CFR  50.75  essential 
terms  and  conditions  of  the 
deconunissioning  trusts  that  address  the 
following  topics: 

— The  trust  must  be  an  external  trust 
fund  held  in  the  United  States, 
established  pursuant  to  a  vmtten 
agreement  and  with  an  entity  that  is 
any  appropriate  State  or  Federal 
government  agency  or  whose 
operations  are  regulated  by  a  State  or 
Federal  agency. 
— The  trust  agreement  must  provide  that 
trust  investments  are  prohibited  in 
securities  or  other  obligations  of  the 
reactor  owner  or  its  affiliates, 
successors,  or  assigns. 
— The  trust  agreement  must  provide  that 
trust  investments  are  prohibited  in 
any  entity  owning  one  or  more 
nuclear  power  plants,  except  for 
investments  tied  to  general  market 
indices  or  non-nuclear  sector  mutual 
funds. 


'  See  Train,  J.  and  Wolfe,  T.,  Investing  and 
Managing  Trusts  under  the  New  Prudent  Investor 
Bule,  Harvard  Business  School  Press.  1999. 
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•  ■  -The  trust  agreement  must  provide  that 
the  agreement  cannot  be  amended  in 
any  material  respect  without  30-days 
,  prior  written  notification  to  the  NRC, 
and  there  is  no  objection  &t)m  the 
NRC  within  the  notice  period. 
■  ■  -The  trust  agreement  must  provide  that 
the  trustee,  investment  advisor,  or 
anyone  else  directing  investments 
made  by  the  trust  should  adhere  to  a 
"prudent  investor"  standard. 
■  -Ine  trust  agreement  must  provide  that 
no  disbursements  or  payments  from 
the  trust  may  be  made  by  the  trustee, 
other  than  for  payment  of  ordinary 
administrative  expenses  (examples  of 
ordinary  administrative  expenses  are 
set  out  in  the  Internal  Revenue  Code 
Section  468 A),  until  the  trustee  has 
first  given  the  NRC  30-days  prior 
written  notice,  and  that  no 
disbursements  or  payments  from  the 
trust  may  be  made  if  the  trustee 
receives  written  notice  of  objection 
from  the  NRC  within  the  notice 
period. 
■f-The  person  directing  the  investment 
of  the  funds  is  prohibited  frt)m 
engaging  the  licensee  or  its  affiliates 
or  subsidiaries  as  investment  manager 
for  the  funds  or  from  accepting  day- 
to-day  management  direction  of  the 
funds'  investments  or  direction  on 
individual  investments  by  the  funds 
from  the  licensee  or  its  affiliates  or 
subsidiaries. 

The  NRC  currently  does  not  include 
4n  extensive  set  of  prescriptive 
requirements  in  its  regulations  for  the 
terms  and  conditions  of  reactor 
deconunissioning  trusts.  Rather,  the 
NRC  requires  only  that  the  funds  be 
segregated  from  the  licensee's  assets  and 
outside  the  licensee's  administrative 
control.  A  trust  fund  used  to  accomplish 
these  purposes  must  be  acceptable  to 
the  NRC.  This  overall  approach  gives 
licensees  great  flexibility  in  how  they 
set  up  a  decommissioning  trust  fund, 
but  it  provides  little  guidance  to  them 
concerning  what  trust  provisions  NRC 
will  find  acceptable.  NRC's  Standard 
Review  Plan  NUREG-1577,  Rev.  1 
contains  references  to  recent  regulatory 
amendments,  as  well  as  useful 
explanations  of  certain  key  regulatory 
terms,  that  are  not  found  in  the  older 
Regulatory  Guide  1.159.  However, 
Regulatory  Guide  1.159  contains  a 
model  trust  that  provides  an  example  of 
the  trust  terms  that  NRC  finds 
acceptable.  As  a  result.  Regulatory 
Guide  1.159  is  being  expanded  and 
updated.  The  NRC  is  seeking  public 
conunent  on  the  draft  revised  regulatory 
guide.  Comments  may  be  submitted  as 
indicated  under  the  ADDRESSES  heading. 
An  alternative  approach  would  be  for 
he  NRC  to  specify  the  precise  wording 


of  the  trust  provisions  in  its  regulations. 
The  NRC  does  not  believe  it  would  be 
either  feasible  or  desirable  to  change  its 
overall  approach  by  specifying 
mandatory  wording  in  regulations  for 
the  entire  decommissioning  trust  fund. 
Based  on  the  wide  variety  of  trust 
instruments  that  are  currenUy  in  use  for 
decommissioning  trust  funds,  it  appears 
that,  at  a  minimum,  several  of  these 
trust  fund  templates  would  be  needed 
(e.g.,  a  model  master  trust  fund 
agreement;  a  model  for  a  qualified  fund 
imder  Internal  Revenue  Code  Section 
468A;  and  a  model  for  a  non-qualified 
fund).  Substantial  time  and  considerable 
costs,  both  to  licensees  and  to  the  NRC, 
would  be  necessary  to  fit  the  disparate 
trust  instruments  currently  in  use  into 
any  templates  established  by  NRC.  In 
addition,  the  requirements  in  10  CFR 
50.75  would  become  more  prescriptive. 

With  respect  to  the  issuance  of  DG- 
1106,  "Proposed  Revision  1  of 
Regulatory  Guide  1.159,  Assuring  the 
Availability  of  Funds  for 
Decommissioning  Nuclear  Reactors." 
the  NRC: 

— Incorporates  material  from  NUREG- 
1577,  Rev.  1,  "Standard  Review  Plan 
on  Power  Reactor  Licensee  Financial 
Qualification  and  Decommissioning 
Financial  Assurance"  that  provides 
criteria  for  determining  the  meaning 
of  the  terms  "acceptable  to  NRC." 
"under  the  administrative  control  of 
the  licensee,"  and  other  terms  used  in 
the  pertinent  regulations  that  are 
currently  not  defined  in  the  regulatory 

Slide, 
evelops  a  list  of  trust  provisions, 
based  on  the  model  trust  language 
contained  in  Regulatory  Guide  1.159 
that  identifies  key  provisions  in  the 
model  language  tiiat  cxurently  are  not 
described  in  the  text  of  the  regulatory 
guide.  The  NRC  has  also  provided 
explanations  of  these  provisions. 

— Provides  explanations  or  definitions 
of  other  terms  and  conditions  such  as 
"subsidiaries,"  "  affiliates," 
"successors."  "assigns."  and  similar 
terms.  In  addition,  an  explanation  is 
provided  of  the  types  of  investments 
tied  to  market  indices  or  non-nuclear 
mutual  funds  that  will  be  acceptable. 

— Provides  explanation  of  what  is  likely 
to  constitute  a  "material"  change  or 
amendment  to  the  trust  instnunent. 

— Provides  explanations  of  certain 
concepts  that  are  currently 
ambiguous.  For  example,  the  current 
regulatory  guide  suggests  that 
licensees  "should"  ensure  that  trust 
funds  meet  certain  requirements,  such 
as  effectiveness  under  pertinent  State 
trust  law.  This  may  be  confusing  to 
licensees  who  believe  that  trusts  must 
be  legally  effective. 


— Explains  the  intent  and  effect  of  cross 
references  to  other  sources  of 
authority,  such  as  Internal  Revenue 
Service,  FERC,  and  State 
requirements.  In  some  cases,  the 
oirrent  regulatory  guide  suggests  that 
trust  funds  that  meet  the  requirements 
of  these  other  sources  of  authority 
will  be  acceptable  to  NRC.  The 
revised  guidance  explains  that 
compliance  with  these  other  sources 
of  authority  will  be  acceptable,  within 
the  scope  of  the  topic  that  they 
address  (e.g.,  investment  criteria  or 
amoimt  of  annual  payment  into  the 
trust  fund),  but  are  not  measures  of 
the  overall  acceptability  of  the  trust 
instnunent  to  NRC.  In  some  cases, 
compliance  with  these  requirements 
will  not  be  sufficient,  by  itself,  to 
constitute  acceptability  to  the  NRC. 

— Provides  a  clear  and  consistent 
description  of  the  investment 
guidelines  pertinent  to 
decommissioning  trust  funds.  Current 
references  in  the  regulatory  guide  to 
State  law,  FERC  requirements,  and 
other  standards  appear  to  create  some 
ambiguity  concerning  the  precise 
limits  of  the  investment  guidelines 
and  what  they  include. 

— Revises  the  Sample  Parent  Guarantee 
to  eliminate  NRC  as  a  direct 
beneficiary  within  the  guarantee.  This 
modification  reflects  current  NRC 
practice. 

Section-by-Section  Analysis 

Section  50.75(e)  "^ 

This  subsection  would  be  amended  by 
the  addition  of  a  sentence  to  both 
paragraphs  50.75(e)(l)(i),  which  deals 
with  the  prepayment  method  of 
financial  assinance,  and  50.75(e)(l){ii). 
which  deals  with  the  external  sinking 
fund  method  of  financial  assurance.  The 
sentences  would  call  for  the  trust  to  be 
an  external  trust  fund  held  in  the  United 
States,  established  piusuant  to  a  written 
agreement  with  an  entity  that  is  a  State 
or  Federal  goverrunent  agency  or  whose 
operations  are  regulated  by  a  State  of 
Federal  agency.  These  amendments 
would  be  used  by  the  NRC  staff  in 
evaluating  the  first  test  addressed  in  the 
Discussion  Section  relating  to  trust 
agreement  validity  and  enforceability. 

Section  50.75(h) 

This  is  a  new  subsection  which  would 
implement  the  following  conditions. 
The  trust  agreement  must  prohibit  trust 
investments  in  securities  or  other 
obligations  of  the  reactor  owner  or  its 
affiliates,  successors,  or  assigns.  The 
trust  agreement  must  prohibit 
investments  in  any  entity  owning  one  or 
more  nuclear  power  plants.  This  is 
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proposed  to  address  the  concerns  raised 
in  Test  5  relating  to  the  appropriate 
limits  on  investments.  The  investment 
may,  however,  be  tied  to  general  market 
indices  or  non-nuclear  sector  mutual 
funds.  The  trust  agreement  must 
stipulate  that  the  agreement  cannot  be 
amended  in  any  material  respect 
without  30-days  prior  written  notice  to 
the  NRC,  and  that  no  amendment  to  the 
trust  may  be  made  if  the  trustee  receives 
written  notice  of  objection  from  the  NRC 
within  that  notice  period.  This  is  being 
proposed  to  address  the  lessening  of 
NRC's  ability  to  direct  the  use  of 
necessary  funds  in  a  timely  manner  as 
discussed  in  Test  3.  The  trust  agreement 
must  stipulate  that  the  trustee, 
investment  advisor,  or  anyone  else 
directing  investments  made  by  the  trust 
should  adhere  to  a  "prudent  investor" 
standard.  The  trust  agreement  must 
provide  that  no  disbursements  or 
payments  from  the  trust  (other  than 
payment  of  ordinary  administrative 
expenses)  may  be  made  by  the  trustee 
until  the  trustee  has  first  given  the  NRC 
30-days  prior  written  notice,  and  that  no 
disbursements  or  payments  from  the 
trust  may  be  made  if  the  trustee  receives 
written  notice  of  objection  from  the  NRC 
within  that  notice  period.  This  would 
ensure  that  the  funds  can  be  used  only 
for  certain  key  activities  as  identified  in 
Test  2.  The  person  directing  the 
investment  of  the  funds  may  not  use  the 
licensee  or  its  affiliates  or  subsidiaries 
as  the  investment  manager  for  the  funds 
or  accept  day-to-day  management 
direction  of  the  funds'  investments  or 
direction  on  individual  investments  by 
the  funds  from  the  licensee  or  its 
affiliates  or  subsidiaries. 

V.  Finding  of  No  Significant 
Environmental  Impact:  Environmental 
Assessment 

The  Commission  has  determined 
imder  the  National  Environmental 
Pohcy  Act  of  1969.  as  amended,  and  the 
Commission's  regiilations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required.  The  basis  for  this 
determination  reads  as  follows:  This 
action  is  being  proposed  to  require  that 
decommissioning  trust  agreements  be  in 
a  form  acceptable  to  the  NRC  in  order 
to  increase  assurance  that  an  adequate 
amount  of  decommissioning  funds 
would  be  available  for  their  intended 
purpose.  Because  of  deregiUation  within 
the  electric  power  generation  industry, 
the  NRC  will  need  to  take  increased 
responsibility  to  oversee 
decommissioning  trust  funds  as  State 


Public  Utility  Corporations  may  no 
longer  oversee  these  funds. 

This  revision  to  the  NRC's  regulations 
would  provide  licensees  with  a 
codification  of  requirements  and 
guidance  that  will  specify  more  fully  the 
provisions  of  the  decommissioning  trust 
agreements.  The  proposed  rule  would 
state  that  the  trust  provisions  must  be 
acceptable  to  the  NRC  and  would 
contain  general  objectives  and  criteria 
that  the  NRC  believes  are  required  to 
ensure  that  funds  in  the  trusts  would  be 
available  for  thefr  intended  purpose. 
These  proposed  changes  would  not  lead 
to  any  increase  in  the  effect  on  the 
envfronment  of  the  decommissioning 
activities  considered  in  the  final  rule 
published  on  Jime  27,  1988  (53  PR 
24018)  as  analyzed  in  the  Final  Generic 
Enviroimiental  Impact  Statement  on 
Deconunissioning  of  Nuclear  Facilities 
(NUREG-0586,  August  1988).2 
Therefore,  promulgation  of  this  rule 
would  not  introduce  any  impacts  on  the 
environment  not  previously  considered 
by  the  NRC.  The  NRC  is  not  aware  of 
any  other  docimients  related  to  the 
environmental  impact  of  this  action. 
The  foregoing  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  impact  for  this 
proposed  rule. 

The  determination  of  this 
environmenteil  assessment  is  that  there 
would  be  no  significant  offsite  impact  to 
the  public  from  this  action.  However, 
the  general  public  should  note  that  the 
NRC  welcomes  public  participation. 
The  NRC  has  also  committed  to 
complying  with  Executive  Order  (EO) 
12898,  "Federal  Actions  to  Address 
Enviroimiental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  dated  February  11, 1994, 
in  all  its  actions.  Therefore,  the  NRC  has 
also  determined  that  there  are  no 
disproportionate,  high,  and  adverse 
impacts  on  minority  and  low-income 
populations.  In  the  letter  and  spirit  of 
EO  12898,  the  NRC  is  requesting  public 
comment  on  any  environmental  justice 
considerations  or  questions  that  the 
public  thinks  may  be  related  to  this 
proposed  rule  but  somehow  were  not 
addressed.  The  NRC  uses  the  following 
working  definition  of  "environmental 
justice:"  the  fair  treatment  and 
meaningful  involvement  of  all  people, 


2  Copies  of  NUREG-0586  are  available  for 
inspection  or  copying  for  a  fee  from  the  NRC's 
Public  Document  Room,  located  at  One  White  Flint 
North.  11555  Rockville  Pike  (first  floor).  Rockville, 
Maryland  20555-0001.  Copies  may  be  purchased  at 
current  rates  from  the  U.S.  Government  Printing 
Office.  P.O.  Box  37082,  Washington,  DC  20402- 
9328  (telephone  (202)  512-1800);  or  from  the 
National  Technical  Information  Service  (NTIS)  by 
writing  NTIS  at  5285  Port  Royal  Road.  Springfield, 
VA  22161. 


regardless  of  race,  ethnicity,  culture, 
income,  or  educational  level  with 
respect  to  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations,  auid 
policies.  Comments  on  any  aspect  of  the 
environmental  assessment,  including 
environmental  justice,  may  be 
submitted  to  the  NRC  as  indicated 
imder  the  ADDRESSES  heading. 

The  NRC  has  sent  a  copy  of  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  environmental  assessment. 

VI.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paper  Work  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  information 
collection  requirements. 

The  burden  to  the  public  for  this 
information  collection  is  estimated  to 
average  80  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data 
needed,  and  completing  and  reviewing 
the  information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1 .  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  Internet 
electronic  mail  at  BJSl@NRC.GOV;  and 
to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-1202,  (3150-0011),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  June  29,  2001. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
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mt  assurance  of  consideration  cannot 
)e  given  to  comments  received  after  this 
date. 

yn.  Public  Protection  Notification 

I   If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  the  information  collection. 

Vm.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Conunission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  Single 
copies  of  the  analysis  may  be  obtained 
from  Brian  J.  Richter,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1978.  e-mail  bji®nrc.gov. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

K.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)) 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  Public  Law  104-121  (March  29, 
1996),  the  Commission  certifies  that  this 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing,  operation,  and 
decommissioning  of  nuclear  power 
plants.  The  companies  that  own  these 
plants  do  not  fall  in  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  NRC's  size  standards  (10  CFR  2.810). 

X.  Backfit  Analysis 

The  Regulatory  Analysis  for  the 
proposed  rule  also  constitutes  the 
documentation  for  the  evaluation  of 
backfit  requirements,  and  no  separate 
backfit  analysis  has  been  prepared.  As 
defined  in  10  CFR  50.109,  the  backfit 
rule  applies  to — 

*  *  *  modification  of  or  addition  to  systems, 
structures,  components,  or  design  of  a 
facility;  or  the  design  approval  or 
manufacturing  license  for  a  facility;  or  the 
procedures  or  organization  required  to 
design,  construct  or  operate  a  facility;  any  of 
which  may  result  from  a  new  or  amended 
provision  in  the  Commission  rules  or  the 
imposition  of  a  regulatory  staff  position 
interpreting  the  Commission  lules  that  is 


either  new  or  different  from  a  previously 
applicable  staff  position.  •  *  * 

The  proposed  amendments  to  NRC's 
requirements  for  decommissioning  trust 
provisions  of  nuclear  power  plants 
would  require  that  decommissioning 
trust  agreements  be  in  a  form  acceptable 
to  the  NRC  in  order  to  increase 
assurance  that  an  adequate  amoimt  of 
decommissioning  funds  will  be 
available  for  their  intended  purpose. 
Also,  as  nuclear  power  reactors  have 
been  sold,  NRC  has  stipulated,  in 
connection  with  license  transfers,  that 
certain  terms  and  conditions  be  added 
to  decommissioning  trust  fimds.  These 
sales  may  involve  transfers  of  nuclear 
power  reactors  from  regulated  public 
utilities  to  firms  that  are  not  regulated 
as  public  utilities.  Because  rate 
regulators  may,  as  a  consequence  of 
utility  deregulation,  cease  to  exercise 
direct  oversight  over  decommissioning 
trusts,  the  Commission  directed  the 
NRC  staff  to  initiate  a  rulemaking  to 
require  that  decommissioning  trust 
agreements  are  in  a  form  acceptable  to 
the  NRC. 

Although  some  of  the  changes  to  the 
regulations  are  reporting  requirements, 
that  are  not  covered  by  the  backfit  rule, 
other  elements  in  the  changes  are 
considered  backfits  because  they  would 
modify,  supplement,  or  clarify  Ae 
regulations  with  respect  to:  (1)  The  fact 
that  the  NRC  will  need  to  exercise 
greater  oversight  of  decommissioning 
trust  funds  as  State  Public  Utility 
Commissions  reduce  their  oversight  as  a 
result  of  deregulation  within  the  electric 
power  generation  industry,  and  (2)  the 
NRC  exercising  more  oversight  of 
decommissioning  trusts  in  evaluating 
license  transfer  applications.  The  NRC 
has  concluded  on  the  basis  of  the 
documented  evaluation  required  by  10 
CFR  50.109(4)(a)(4)  and  set  forth  in  the 
regulatory  analysis,  that  the  new  or 
modified  requirements  are  necessary  to 
ensure  that  nuclear  power  reactor 
licensees  provide  for  adequate 
protection  of  the  public  health  and 
safety  in  the  face  of  a  changing 
competitive  and  regulatory  environment 
not  envisioned  when  the  reactor 
decommissioning  funding  regulations 
were  promulgated  and  that  the  changes 
to  the  regulations  are  in  accord  with  the 
common  defense  and  security. 
Therefore,  the  NRC  has  determined  to 
treat  this  action  as  an  adequate 
protection  backfit  under  10  CFR 
50.109(a)(4)(ii).  Consequentiy,  a  backfit 
analysis  is  not  required  and  the  cost- 
benefit  standards  of  10  CFR  50.109(a)(3) 
do  not  apply.  Further,  these  changes  to 
the  regulations  are  required  to  satisfy  10 
CFR  50.109(a)(5). 


XI.  National  Technology  and  Transfer 
and  Advancement  Act 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  unless  the  use  of  such 
a  standard  is  inconsistent  with 
applicable  law  or  otherwise  impractical, 
lliere  are  no  consensus  standards 
regarding  the  reporting  of  status  of 
decommissioning  trust  funds  because  of 
revised  trust  agreements  of  nuclear 
power  plant  licensees  nor  relating  to 
license  transfers  that  would  apply  to  the 
requirements  imposed  by  this  rule. 
Thus,  the  provisions  of  this  Act  do  not 
apply  to  this  rule. 

List  of  Subiects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria,  and 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  part  50. 

PART  50— DOMESTIC  UCENSiNG  OF 
PRODUCTION  AND  UTIUZATtON 
FACIUT1ES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103. 104, 105. 161. 
182,  183,  186,  189.  68  SUt.  936,  937.  938, 
948,  953,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  1244.  as  amended  (42  U.S.C. 
2132.  2133,  2134,  2135,  2201.  2232,  2233. 
2236,  2239,  2282);  sees.  201,  as  amended. 
202.  206.  88  Stat.  1242,  as  amended,  1244. 
1246  (42  U.S.C.  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185.  68  Stat.  955  as  amended  (42  U.S.C.  2131. 
2235),  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.13,  50.54(dd), 
and  50.103  also  issued  under  sec.  108, 68 
Stat.  939.  as  amended  (42  U.S.C.  2138). 
Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  under  see.  185.  68  Stat.  955  (42  U.S.C. 
2235).  Sections  50.33a.  50.55a  and  Appendix 
Qalso  issued  under  sec.  102.  Pub.  L.  91-190. 
83  Stat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  SUt. 
1245  (42  U.S.C.  5844).  Sections  50.58,  50.91, 
and  50.92  also  issued  under  Pub.  L.  97-415, 
96  Stat.  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80—50.81  also 
issued  under  sec.  184,  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
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issued  under  sec.  187.  68  Stat.  955  (42  U.S.C. 
2237). 

2.  In  §  50.75,  the  introductory  text  of 
paragraph  (e)(1),  paragraph  (e){l)(i),  and 
the  introductory  text  of  paragraph 
(e)(l)(ii)  would  be  revised,  and  a  new 
paragraph  (h)  would  be  added  to  read  as 
follows: 

§  50.75    R«pofting  and  recordkeeping  for 
decommissioning  planning. 

»        •        *        *        * 

(e)(1)  Financial  assurance  is  to  be 
provided  by  the  following  methods. 

(i)  Prepayment.  Ptepayment  is  the 
deposit  made  preceding  the  start  of 
operation  into  an  account  segregated 
from  licensee  assets  and  outside  the 
administrative  control  of  the  Ucensee 
and  its  subsidiaries  or  affiliates  of  cash 
or  Uquid  assets  such  that  the  amount  of 
funds  would  be  siifficient  to  pay 
decommissioning  costs  at  the  time 
permanent  termination  of  operations  is 
expected.  Prepayment  may  be  in  the 
form  of  a  trust,  escrow  account, 
Government  fund,  certificate  of  deposit, 
deposit  of  Government  securities  or 
other  payment  acceptable  to  the  NRG. 
Such  trust,  escrow  account.  Government 
fund,  certificate  of  deposit,  deposit  of 
Government  securities,  or  other 
payment  shall  be  established  pursuant 
to  a  written  agreement  and  maintained 
at  all  times  in  the  United  States  with  an 
entity  that  is  an  appropriate  State  or 
Federal  government  agency  or  an  entity 
whose  operations  relating  to  the 
prepayment  deposit  are  regulated  and 
examined  by  a  Federal  or  State  agency. 
A  licensee  may  take  credit  for  projected 
earnings  on  the  prepaid 
decommissioning  trust  funds  using  up 
to  a  2  percent  annual  real  rate  of  return 
from  the  time  of  future  funds'  collection 
through  the  projected  decommissioning 
period.  This  includes  the  periods  of  safe 
storage,  final  dismantiement,  and 
license  termination,  if  the  licensee's 
rate-setting  authority  does  not  authorize 
the  use  of  another  rate.  However,  actual 
earnings  on  existing  funds  may  be  used 
to  calculate  future  funds  needs. 

(ii)  External  sinking  fund.  An  external 
sinking  fund  is  a  fund  established  and 
maintained  by  setting  funds  aside 
periodically  in  an  account  segregated 
from  licensee  assets  and  outside  the 
administrative  control  of  the  licensee 
and  its  subsidiaries  or  affiliates  in 
which  the  total  amoimt  of  funds  would 
be  sufficient  to  pay  decommissioning 
costs  at  the  time  permanent  termination 
of  operations  is  expected.  An  external 
sinking  fund  may  be  in  the  form  of  a 
trust,  escrow  account.  Government 
fund,  certificate  of  deposit,  deposit  of 
Government  securities,  or  other 
payment  acceptable  to  the  NRG.  Such 


trust,  escrow  account.  Government 
fund,  certificate  of  deposit,  deposit  of 
Government  securities,  or  other 
payment  shall  be  established  pursuant 
to  a  written  agreement  and  maintained 
at  all  times  in  the  United  States  with  an 
entity  that  is  an  appropriate  State  or 
Federal  government  agency  or  an  entity 
whose  operations  relating  to  the 
external  sinking  fund  are  regulated  and 
examined  by  a  Federal  or  State  agency. 
A  licensee  may  take  credit  for  projected 
earnings  on  the  external  sinking  funds 
using  up  to  a  2  percent  annual  real  rate 
of  return  bom  the  time  of  future  funds' 
collection  through  the  decommissioning 
period.  This  includes  the  periods  of  safe 
storage,  final  dismantlement,  and 
license  termination,  if  the  licensee's 
rate-setting  authority  does  not  authorize 
the  use  of  another  rate.  However,  actual 
earnings  on  existing  funds  may  be  used 
to  calculate  futiire  fund  needs.  A 
licensee,  whose  rates  for 
decommissioning  costs  cover  only  a 
portion  of  such  costs,  may  make  use  of 
this  method  only  for  that  portion  of 
such  costs  that  are  collected  in  one  of 
the  manners  described  in  this 
paragraph,  (e)(l)(ii).  This  method  may 
be  used  as  the  exclusive  mechanism 
relied  upon  for  providing  finamcial 
assurance  for  decommissioning  in  the 
following  circumstances: 
*        *        •        *        * 

(h)(1)  Licensees  using  prepayment  or 
an  external  sinking  fund  to  provide 
financial  assurance  shall  provide  in  the 
terms  of  the  trust,  escrow  account, 
government  fund,  or  other  account  used 
to  segregate  and  manage  the  funds 
that— 

(i)  The  trustee,  manager,  investment 
advisor,  or  other  person  directing 
investment  of  the  funds: 

(A)  Is  prohibited  from  investing  the 
funds  in  securities  or  other  obligations 
of  the  licensee  or  any  other  owner  or 
operator  of  the  power  reactor  or  their 
affiliates,  subsidiaries,  successors  or 
assignees,  or  in  seciuities  of  any  other 
entity  owning  one  or  more  nuclear 
power  plants,  except  for  investments 
tied  to  market  indices  or  non-nuclear 
sector  mutual  funds; 

(B)  Is  obligated  to  ensure  that  all 
investments  are  rated  at  least 
"investment  grade"  or  equivalent; 

(C)  Is  obligated  at  all  times  to  adhere 
to  a  prudent  investor  standard  in 
investing  the  funds;  and 

P)  Is  prohibited  bom  engaging  the 
licensee  or  its  affiliates  or  subsidiaries 
as  investment  manager  for  the  funds  or 
from  accepting  day-to-day  management 
direction  of  the  funds'  investments  or 
direction  on  individual  investments  by 
the  funds  from  the  licensee  or  its 
affiliates  or  subsidiaries. 


(ii)  The  trust,  escrow  accoimt, 
Government  fund,  or  other  accoimt  used 
to  segregate  and  manage  the  funds  may 
not  be  amended  in  any  material  respect 
without  written  notification  to  the 
Director,  Office  of  Nuclear  Reactor 
Regiilation,  or  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safegiiards, 
as  applicable,  at  least  30-days  prior  to 
the  proposed  effective  date  of  die 
amendment.  The  licensee  shall  provide 
the  text  of  the  proposed  amendment  and 
a  statement  of  the  reason  for  the 
proposed  amendment.  The  trust,  escrow 
account,  Government  fund,  or  other 
account  may  not  be  amended  if  the 
person  responsible  for  managing  the 
trust,  escrow  account.  Government 
fund,  or  other  account  receives  written 
notice  of  objection  from  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  or 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  applicable, 
within  the  notice  period;  and 

(iii)  No  disbursement  or  payment  may 
be  made  bom  the  trust,  escrow  account, 
Govemitient  fund,  or  other  account  used 
to  segregate  and  manage  the  funds,  other 
than  for  pajnment  of  ordinary 
administrative  expenses,  until  written 
notice  of  the  intention  to  make  a 
disbursement  or  payment  has  been 
given  the  Director,  Office  of  Nuclear 
Reactor  Reg\Uation,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  as  applicable,  at  least  30- 
days  prior  to  the  date  of  the  intended 
disbursement  or  payment.  The 
disbursement  or  payment  from  the  trust, 
escrow  accoimt.  Government  fund  or 
other  account  may  be  made  following 
the  30-day  notice  period  if  the  person 
responsible  for  managing  the  trust, 
escrow  account.  Government  fund,  or 
other  accoimt  does  not  receive  written 
notice  of  objection  from  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  or 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  applicable, 
within  the  notice  period.  Disbursements 
or  payments  from  the  trust,  escrow 
account.  Government  fund,  or  other 
account  used  to  segregate  and  manage 
the  funds,  are  restricted  to  ordinary 
administrative  expenses, 
decommissioning  expenses,  or  transfer 
to  another  financial  assurance  method 
acceptable  under  paragraph  (e)  of  this 
section  until  final  decommissioning  has 
been  completed. 

(2)  Licensees  using  a  surety  method, 
insurance,  or  other  guarantee  method  to 
provide  financial  assurance  shall 
provide  that  the  trust  established  for 
decommissioning  costs  to  which  the 
surety  or  insurance  is  payable  contains 
in  its  terms  the  requirements  in 
paragraphs  (h)(l)(i),  (ii)  and  (iii)  of  this 
section. 
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Dated  at  Rockville,  Maryland,  this  23rd  day 
of  May.  2001. 
For  the  Nuclear  Regulatory  Commission. 

Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  51, 61, 70, 72, 73, 74, 75, 
76,  and  150 

RIN  AG69 

Material  Control  and  Accounting 
Amendments 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  material  control  and 
accounting  (MC&A)  regulations.  The 
reporting  requirements  for  submitting 
Material  Balance  Reports  and  Inventory 
Composition  Reports  are  being  revised 
to  change  both  the  frequency  and  timing 
of  the  reports.  The  categorical  exclusion 
for  approving  safeguards  plans  is  being 
revised  to  specifically  include  approval 
of  amendments  to  safeguards  plans.  The 
MC&A  requirements  for  Category  U 
facilities  are  being  revised  to  be  more 
risk  informed.  The  proposed 
amendments  are  intended  to  reduce 
unnecessary  burden  on  licensees  and 
the  NRC  without  adversely  affecting 
public  health  and  safety. 
DATES:  The  comment  period  expires 
August  13,  2001.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001'  Attn:  Rulemakings  and 
Adjudications  Staff. 


Deliver  comments  to  11555  Rockville 
Pike.  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  capability  to  upload 
conunents  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC's 
Public  Document  Room  (PDR),  11555 
Rockville  Pike,  Room  0-1F21, 
Rock\'ille,  MD.  These  same  documents 
may  also  be  viewed  and  downloaded 
electronically  via  the  rulemaking 
website. 

Documents  created  or  received  at  the 
NRC  are  also  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at  http:// 
www.nrc.gov/NRC/ADAMS/index.btml. 
From  this  site,  the  public  can  gain  entry 
into  the  NRC's  Agencywide  Document 
Access  and  Management  System 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
For  more  information,  contact  the  NRC's 
PDR  Reference  staff  at  1-800-397-4209, 
301-415-4737,  or  by  email  to 
pdr@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merri  Horn,  telephone  (301)  415-8126, 
e-mail  mlhl@nrc.gov,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Commission  proposes  to  amend 
an  aspect  of  the  MC&A  requirements  so 
as  to  redute  imnecessary  regulatory 
burden  and  to  provide  additional 
flexibility  to  a  licensee  required  to 
submit  Material  Balance  Reports  and 
Inventory  Composition  Reports  (also 
called  Physical  Inventory  Listing 
report).  The  current  regulations  require 

Table  1  .—Categorization  of  Material 


these  reports  to  be  compiled  as  of  March 
31  and  September  30  of  each  year  and 
submitted  within  30  days  after  the  end 
of  the  period  covered  by  the  report. 
These  twice  yearly  reports  are  typically 
based  on  book  values  as  opposed  to 
physical  inventory  results  because  the 
dates  do  not  always  coincide  with  the 
time  frame  for  a  facility's  physical 
inventory.  Physical  inventories  for 
Category  III  facilities  are  conducted  on 
an  annual  basis,  semiannually  for 
Category  I  facilities,  and  every  2  to  6 
months  for  Category  II  facilities.  The 
term  Material  Status  Reports  refers  to 
both  the  Material  Balance  Reports  and 
the  Inventory  Composition  Reports  and 
is  used  in  Part  75. 

A  Category  I  licensee  is  one  that  is 
licensed  to  possess  and  use  formula 
quantities  of  strategic  special  nuclear 
material  (SSNM)  (e.g.,  5  kilograms  of 
uranium  enriched  to  20  percent  or  more 
in  the  uranium-235  isotope).  SSNM 
means  uranium-235  (contained  in 
uranium  enriched  to  20  percent  or  more 
in  the  uranium-235  isotope),  uranium- 
233,  or  plutonium.  There  are  currently 
two  licensed  Category  I  facilities.  A 
Category  II  licensee  is  one  that  is 
licensed  to  possess  and  use  greater  than 
one  effective  kilogram  of  special  nuclear 
material  (SNM)  of  moderate  strategic 
significance  (e.g.,  uranium  enriched  to 
more  than  10  percent  but  less  than  20 
percent  in  the  uranium-235  isotope, 
with  limited  quantities  at  higher 
enrichments).  Currently,  there  is  only 
one  licensed  Category  II  facility.  General 
Atomics,  and  it  has  a  possession-only 
license  and  is  undergoing 
decommissioning.  General  Atomics 
would  not  be  required  to  make  changes 
to  meet  the  new  requirements.  There  are 
no  operating  Category  II  licensed 
facilities.  A  Category  III  licensee  is  one 
that  is  licensed  to  possess  and  use 
quantities  of  SNM  of  low  strategic 
significance  (e.g.,  uranium  enriched  to 
less  than  10  percent  in  the  uranium-235 
isotope,  with  limited  quantities  at 
higher  enrichments).  See  Table  1  for 
more  specific  information  on  possession 
limits  for  Category  I,  II.  and  III  licensees. 


Material 


Plutonium 

Uranium-235 


Fomi 


Unirradiated 


Unirradiated: 

Uranium  enriched  to  20 

percent  U-235  or  more. 
Uranium  enriched  to  10 

percent  U-235  but  less 

than  20  percent. 


Category  I 


2  kg  or  more 


5  kg  or  more 


Category  II 


Category  III 


Less  than  2  kg  tMJt  more 
than  500  g. 

Less  than  5  kg  but  nrK>re 

than  1  kg. 
10  kg  or  more  


500  g  or  less. 

1  Kg  or  less. 
Less  than  10  kg. 
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Material 


Uranium-233 


Table  1  .—Categorization  of  Material— Continued 


Form 


Uranium  enrich  above  nat- 
ural, but  less  than  10 
percent  U-235. 

Urinadiated  


Category  I 


2  kg  or  more 


Category  II 


Less  than  2  kg  but  more 
than  500  g. 


Category  HI 


10  kg  or  more. 
500  g  or  less 


In  1982.  the  NRC  initiated  an  effort  to 
move  the  MC&A  requirements  from  10 
CFR  Part  70,  "Domestic  Licensing  of 
Special  Nuclear  Material,"  to  10  CFR 
Part  74,  "Material  Control  and 
Accoimting  of  Special  Nuclear 
Material."  The  initiative  also  included 
efforts  to  make  the  requirements  more 
performance  oriented.  In  1985,  the 
MC&A  requirements  for  Category  HI 
facilities  were  made  more  performance 
oriented  and  moved  to  Part  74  (50  FR 
7575;  February  25, 1985).  The 
requirements  for  Category  I  facilities 
were  similarly  moved  in  1987  (52  FR 
10033;  March  30,  1987).  The  MC&A 
requirements  for  Category  II  facilities 
and  the  general  MC&A  requirements  are 
still  interspersed  among  the  safety  and 
general  licensing  requirements  of  Part 
70.  The  requirements  regarding  Category 
n  material  are  also  overly  prescriptive. 

In  addition,  part  74  includes  several 
typographical  errors,  old 
implementation  dates,  and  some 
terminology  that  should  be  updated  to 
reflect  ciurent  practice  and  to  be 
consistent  with  the  regulatory  guides. 

Finally,  the  currently  effective 
categorical  exclusion  for  approval  of 
safeguards  plans  does  not  clearly 
include  the  approval  of  an  amendment 
to  a  safeguards  plan. 

Discussion 

Material  Status  Reports 

A  licensee  authorized  to  possess  SNM 
at  any  one  time  or  location  in  a  quantity 
totaling  more  than  350  grams  of 
contained  uranium-235,  uranium-233, 
or  plutonium,  or  any  combination 
thereof,  must  complete  and  submit  in  a 
computer-readable  format  a  Material 
Balance  Report  concerning  SNM 
received,  produced,  possessed, 
transferred,  consumed,  disposed  of,  or 
lost.  A  Material  Balance  Report  is  a 
simimary  of  nuclear  material  changes 
from  one  inventory  period  to  the  next. 
This  report  must  be  compiled  as  of 
March  31  and  September  30  of  each  year 
and  filed  within  30  days  after  the  end 
of  the  period.  Under  §§  76.113,  76.115, 
and  76.117,  the  gaseous  diffusion  plants 
(certificate  holders)  are  also  required  to 
submit  the  report  twice  yearly  on  the 
same  schedule.  (Note  that  the  term 


"licensee",  as  it  is  used  within  this 
statement  of  considerations,  includes 
the  gaseous  diffusion  plants  unless 
otherwise  stated.)  Each  licensee  is  also 
required  to  file  a  statement  of  the 
composition  of  the  ending  inventory 
with  the  Material  Balance  Report.  An 
Inventory  Composition  Report  is  a 
report  of  the  actual  inventory  listed  by 
specified  forms  of  material  (e.g., 
irradiated  versus  unirradiated  fuel  at 
power  reactors).  However,  a  licensee 
required  to  submit  a  Material  Status 
Report  imder  §  75.35  is  directed  to 
submit  this  report  only  in  accordance 
with  the  provisions  of  that  section  (i.e., 
at  the  time  of  a  physical  inventory). 
Section  75.35  applies  only  to  those 
facilities  that  have  been  selected  to 
report  imder  the  Agreement  Between 
the  United  States  and  the  International 
Atomic  Energy  Agency  (IAEA)  for  the 
Application  of  Safeguards  in  the  United 
States.  For  those  facilities  reporting 
under  part  75,  the  frequency  of 
reporting  is  dependent  on  the  frequency 
of  the  physical  inventory,  which  is 
dependent  on  the  Category  of  facility 
(i.e..  Category  I,  II,  or  III).  The  report 
would  be  required  either  once  (Category 
in)  or  twice  (Category  I  and  II)  per  year. 

The  principal  purpose  of  the  Material 
Status  Report  is  the  periodic 
reconciliation  of  licensee  records  with 
the  records  in  the  Nucleeu-  Materials 
Management  and  Safeguards  System 
(NMMSS).  The  NMMSS  is  die  national 
database  for  tracking  source  and  SNM. 
The  data  from  the  NMMSS  are  then 
used  to  satisfy  the  requirement  of  the 
US/IAEA  Safeguards  Agreement  to 
provide  the  annual  Material  Balance 
Report  for  facilities  selected  under  the 
Agreement  or  associated  Protocol. 

The  proposed  rule  would  modify  the 
regulations  to  require  the  Material 
Balance  Report  and  the  Physical 
Inventory  Listing  Report  at  the  time  of 
a  physical  inventory  as  is  currenUy 
stated  in  §  75.35.  The  proposed  rule 
would  require  the  reports  to  be 
completed  within  60  days  of  the 
beginning  of  the  physical  inventory  for 
independent  spent  fuel  storage 
installations,  reactors,  and  Category  II 
and  ni  facilities,  and  within  45  days  of 
the  beginning  of  the  physical  inventory 
for  Category  I  facilities.  This 


modification  would  not  affect  licensees 
reporting  imder  Part  75.  Because  most 
facilities  are  only  required  to  conduct  a 
physical  inventory  once  a  year,  the 
reporting  frequency  would  be  reduced 
from  twice  a  year  to  once  a  year.  For 
most  licensees,  reconciliation  once  a 
year  instead  of  twice  a  year  would  not 
appear  to  be  a  problem  because  the 
number  of  transactions  is  such  that 
reconciliation  would  be  manageable. 
For  the  gaseous  diffusion  plants  that 
have  a  significantly  larger  number  of 
transactions,  reconciliation  could  be 
more  difficult  if  performed  once  a  year. 
However,  the  gaseous  diffusion  plants, 
by  practice,  currently  reconcile  their 
records  with  the  NMMSS  on  a 
bimonthly  basis  and  could  continue  this 
practice. 

As  indicated,  a  licensee  is  required  to 
submit  the  semiannual  Material  Balance 
Report  and  Inventory  Composition 
Report  within  30  days  of  March  31  and 
September  30  of  each  year.  The 
preestablished  timing  of  the  submittal 
has  two  drawbacks.  Specifically,  the 
reports  rarely  coincide  with  a  physical 
inventory  and  all  of  the  reports  for  a 
given  period  are  provided  to  the 
NMMSS  at  the  same  time.  The  data  from 
a  physical  inventory  is  significantly 
more  meaningful  than  the  book  values 
reported  during  the  interim  periods. 
Staggering  the  submittals  would  benefit 
the  NMMSS  contractor  because  not  all 
licensees  conduct  inventories  at  the 
same  time.  Requirements  for  the 
NMMSS  contractor  would  likely  be 
spread  more  evenly  throughout  the  year. 
Modifying  the  requirement  to  stipulate 
that  the  Material  Balance  Report  and  the 
Inventory  Composition  Report  shall  be 
submitted  at  the  time  of  the  physical 
inventory  could  alleviate  these 
problems  and  provide  more  meaningful 
data. 

Another  consideration  is  whether 
there  would  be  an  adverse  impact  on 
meeting  IAEA  safeguards  requirements. 
Only  one  Material  Status  Report  is 
required  per  year,  pursuant  to  the  terms 
of  the  US/LAEA  Safeguards  Agreement 
and  §  75.35.  Consequently,  there  would 
be  no  adverse  impact  on  meeting  IAEA 
safeguards  requirements. 

The  proposed  rule  would  revise  the 
timing  to  complete  the  Material  Balance 
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Report  and  Physical  Inventory  Listing 
Report  to  coincide  with  a  facility's 
physical  inventory.  The  proposed  rule 
would  also  provide  additional  time  to 
complete  the  paperwork,  except  for 
those  licensees  reporting  under  Part  75. 
These  changes  would  provide  most 
licensees  with  additional  flexibility  and 
reduce  the  regulatory  burden.  The 
proposed  rule  would  use  Physical 
Inventory  Listing  Report  instead  of 
Inventory  Composition  Reports  to  be 
consistent  with  the  name  of  the  actual 
form  (DOE/NRC  Form  742C). 

Categorical  Exclusion 

The  categorical  exclusion 
(§51.22(c)(12))  covers  the  issuance  of  an 
tunendment  to  a  license  pursuant  to  10 
CFR  parts  50,  60.  61.  70,  72,  or  75, 
relating  to  safeguards  matters  or 
approval  of  a  safeguards  plan.  It  does 
not  address  amendments  to  those  plans. 
As  written,  the  categorical  exclusion 
could  be  used  for  approval  of  a 
safeguards  plan.  However,  an 
envirormiental  assessment  (EA)  would 
be  necessary  for  approval  of  an 
amendment  to  the  safeguards  plan. 
Initial  approval  is  covered  by  the 
categorical  exclusion,  but  amendments 
do  not  appear  to  be  covered.  This 
inconsistency  appears  to  be  inadvertent. 
Adding  language  covering  revisions  to 
safeguards  plans  would  rectify  this 
omission.  In  addition,  the  categorical 
exclusion  currently  lists  several  parts. 
Providing  a  generic  reference  to  any  part 
of  10  CFR  Chapter  I  would  correct  the 
current  listing  and  avoid  the  need  for 
changes  due  to  new  parts  being  added. 

General  and  Category  II  MC&'A 
Requirements 

]n  1982,  the  NRC  began  an  effort  to 
move  the  MC&A  requirements  from  part 
70  to  part  74  and  make  the  requirements 
more  performance  oriented.  Subsequent 
rulemakings  on  February  25,  1985  (50 
FR  7575)  and  March  30, 1987  (52  FR 
10033),  moved  the  requirements  for 
Category  I  and  III  facilities.  The  MC&A 
requirements  for  Category  11  facilities 
and  the  general  MC&A  requirements  are 
currently  interspersed  among  the  safety 
and  general  licensing  requirements  of 
part  70.  The  requirements  regarding 
Category  II  material  are  also  overly 
prescriptive  as  they  contain  some 
requirements  that  are  more  stringent 
than  the  requirements  for  Category  I 
facilities.  The  proposed  rule  represents 
the  final  stage  and  would  result  in  the 
movement  of  the  remaining  general 
MC&A  reqvdrements  and  the 
requirements  for  Category  II  facilities 
from  part  70  to  part  74.  The  proposed 
rule  would  also  make  the  MC&A 
requirements  for  the  Category  II 


facilities  more  risk  informed.  The 
proposed  risk-informed  approach  for  the 
Category  II  facilities  is  consistent  with 
the  current  MC&A  regulations  that 
apply  to  Category  I  and  III  facilities.  In 
addition,  the  proposed  rule  would  make 
needed  modifications  that  were  missed 
in  earlier  updates  of  the  MC&A 
regulations,  correct  typographical  errors, 
delete  old  implementation  dates,  clarify 
some  definitions,  and  include  several 
new  definitions. 

Specifically,  the  proposed  rule  would 
clarify  the  definitions  for  "Category  lA 
material"  and  "inventory  differences" 
and  make  them  consistent  with  the 
current  regulatory  guides.  The  terms 
"beginning  inventory,"  "plant," 
"removals  from  inventory,"  and 
"removals  from  process,"  woxdd  be 
newly  defined.  The  definition  for 
"removals"  would  be  deleted.  There  has 
been  some  confusion  by  licensees  over 
the  term  "removals."  The  term 
"removals"  would  be  replaced  by  the 
terms  "removals  from  process"  and 
"removals  from  inventory."  The 
definitions  being  proposed  are 
consistent  with  the  current  regulatory 
guides.  In  addition,  both  the  terms 
"beginning  inventory"  and  "plant"  are 
used  in  the  current  rule  language,  but 
were  never  defined  in  the  rule.  The 
definitions  being  proposed  are 
consistent  with  the  definitions 
contained  in  the  current  regulatory 
guides.  The  changes  to  the  Category  II 
requirements  are  discussed  below. 

General  Requirements 

The  current  general  MC&A 
requirements  in  part  70  require  a 
licensee  to  keep  records  showing  the 
receipt,  inventory,  disposal,  and  transfer 
of  all  SNM  and  specifies  the  retention 
period  for  those  records.  These 
recordkeeping  requirements  are  not 
being  changed.  The  general 
requirements  currently  in  §§  70.51(b)(1) 
through  (b)(5)  would  be  capt\ired  in  new 
§§  74.19  (a)(1)  through  (a)(4).  The 
reporting  requirements  currently  in 
§  70.52  requiring  a  licensee  to  report 
loss  or  theft  of  SNM  remain  unchanged 
and  would  be  covered  by  §  74.11.  The 
requirements  for  a  Nuclear  Material 
Transfer  Report  in  §  70.54  would  remain 
imchanged  and  be  captured  by  §  74.15. 
The  existing  requirement  in  §  70.51(d) 
for  all  licensees  authorized  to  possess 
more  than  350  grams  of  contained  SNM 
to  conduct  an  annual  physical  inventory 
of  all  SNM  would  be  retained  and  be 
moved  to  new  §  74.19(c).  The 
requirement  currently  in  §  70.51(c)  for 
all  licensees  authorized  to  possess  SNM 
in  a  quantity  exceeding  one  effective 
kilogram  of  SNM  to  establish,  maintain, 
and  follow  virritten  MC&A  procedures 


that  are  sufficient  to  enable  the  licensee 
to  account  for  the  SNM,  would  be 
located  in  new  §  74.19(b).  The 
requirements  in  §  70.53  would  be 
located  in  §§  74.13  and  74.17. 

Category  II  Requirements 

Current  domestic  MC&A  regulations 
in  part  70  for  licensees  who  possess 
greater  than  one  effective  kilogram  of 
strategic  special  nuclear  material  in 
irradiated  fuel  reprocessing  operations 
or  moderate  strategic  special  nuclear 
material  have  been  interspersed  among 
the  safety  and  general  licensing 
requirements  in  part  70.  These  MC&A 
requirements  are  being  moved  to  Part  74 
to  avoid  confusion  with  the  safety 
requirements  in  part  70,  to  allow  the 
requirements  to  be  presented  in  a  more 
orderly  manner,  and  to  make  them  more 
risk  iniormed.  Emphasis  has  been  given 
to  performance  requirements  rather  than 
prescriptive  requirements  to  allow 
licensees  to  select  the  most  cost- 
effective  way  to  satisfy  NRC 
requirements. 

The  basic  MC&A  requirements  for 
Category  11  facilities  are  being  retained 
in  Part  74  but  are  presented  in  a  more 
organized  manner.  The  performance 
objectives  being  proposed  for  Category  D 
facilities  are:  (1)  Confirmation  of  the 
presence  and  location  of  SNM;  (2) 
prompt  investigation  and  resolution  of 
any  anomalies  indicating  a  possible  loss 
of  SNM;  (3)  rapid  determination  of 
whether  an  actual  loss  of  a  significant 
quantity  of  SNM  has  occurred;  and  (4) 
timely  generation  of  information  to  aid 
in  the  investigation  and  recovery  of 
missing  SNM  in  the  event  of  an  actual 
loss.  Implementation  of  these  objectives 
is  commensurate  with  the  amount  and 
type  of  material.  The  principal 
differences  between  the  MC&A 
requirements  in  this  proposed  rule  and 
those  in  the  current  regulations  are: 

(1)  The  proposed  rule  would  reduce 
the  required  frequencies  of  Category  II 
physical  inventories  from  the  current 
frequency  of  2  months  for  SSNM  and  6 
months  for  everything  else  to  9  months. 
From  a  safeguards  risk  and  graded 
approach  perspective,  this  would  be 
consistent  with  the  annual  frequency  for 
Category  III  facilities  and  semiannual 
frequency  for  Category  I  facilities; 

(2)  The  concept  of  Inventory 
Difference  (ID)  and  Standard  Error  of  the 
Inventory  Difference  (SEID)  would  be 
used  to  replace  the  Material 
Unaccounted  For  (MUF)  concept  in  the 
statistical  program.  This  would  be 
consistent  with  the  statistical  terms  and 
methods  used  in  Part  74  for  Category  I 
and  III  facilities  and  with  NRC  guidance 
and  reference  documents; 
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(3)  The  proposed  significance  testing 
of  ID  with  a  three  SEED  limit  would  be 
less  restrictive  than  the  current  test  lev-jl 
of  two  SEID  specified  in  §  70.51(e)(5). 
This  would  be  consistent  with  Category 

I  facilities  that  use  a  three-SEID  limit 
with  a  constraint  on  SEID  of  0.10 
percent  of  active  inventory.  The 
measurement  quality  constraint  for 
Category  II  would  remain  at  0.125 
percent  of  active  inventory  for  SEID. 
This  change  would  result  in  a  reduction 
of  unwarranted,  disruptive,  and  costly 
investigations,  reports,  or  responses  to 
ID  threshold  actions; 

(4)  An  item  control  program  for 
Category  II  facilities  that  is  consistent 
with  Category  III  facilities  is  proposed. 
Category  II  item  control  requirements 
would  be  less  costly  than  the  more 
stringent  Category  I  item  monitoring. 
The  item  control  requirements  mainly 
consist  of  providing  current  knowledge 
of  location,  identity,  and  quantity  of 
plant-wide  items  existing  for  at  least  14 
days.  The  performance-based  program 
allows  a  licensee  to  propose  its  item 
control  method  and  frequency; 

(5)  The  combined  standard  error 
concept  and  a  de  minimus  quantity  for 
plutoniimi  and  lu^niimi  in  the 
evaluation  of  shipper-receiver 
differences  would  be  used.  This  is 
consistent  with  the  requirements  for 
Category  I  and  III  facilities  in  Part  74; 
and 

(6)  The  required  frequency  for  the 
independent  review  and  assessment  of 
the  facility's  MC&A  program  would  be 
changed  fi'om  annual  to  a  minimum  of 
18  months.  From  a  safeguards  risk  and 
graded  approach  perspective,  this 
compares  to  the  aimual  requirement  for 
Category  I  and  the  every  two  year 
requirement  for  Category  III. 

The  consolidation  of  regulations 
would  complete  NRC's  regulatory 
reform  goal  of  providing  a  graded 
approach  to  MC&A  regulation.  It  would 
also  reduce  the  regulatory  burden  by 
making  it  easier  for  a  licensee  to  find  the 
MC&A  requirements  that  apply  to  its 
facility. 

Section-by  Section  Discussion  of 
Proposed  Amendments 

This  proposed  rule  would  make 
several  changes  to  Parts  51,  61,  70,  72, 
73,  74,  75,  76,  and  150,  which  are 
characterized  as  follows:  The  timing  and 
frequency  for  submitting  Material 
Balance  Reports  and  Inventory 
Composition  Reports  in  Parts  72  and  74 
would  be  amended.  The  remaining 
MC&A  requirements  in  Part  70  would  be 
moved  to  Part  74.  The  MC&A 
requirements  for  Category  II  facilities 
would  be  made  more  risk  informed.  Part 
51  would  be  amended  to  clarify  that  the 


categorical  exclusion  for  safeguards 
plans  would  also  apply  to  amendments 
to  the  safeguards  plan.  Conforming 
changes  would  be  made  to  Parts  61,  70, 
73,  75.  76,  and  150  to  reflect  the 
relocation  of  the  MC&A  requirements. 

Section  51.22    Criterion  for  Categorical 
Exclusion;  Identification  of  Licensing 
and  Regulatory  Actions  Eligible  for 
Categorical  Exclusion  or  Otherwise  Not 
Requiring  Environmental  Review 

This  section  would  be  revised  to 
clarify  that  the  categorical  exclusion 
used  for  issuance  of  an  approval  of  a 
safeguards  plan  can  also  be  used  for 
issuance  of  an  approval  for  an 
amendment  to  the  safeguards  plan. 
Additionally,  the  listing  of  Parts  50,  60, 
61,  70,  72,  or  75  would  be  changed  to 
a  more  generic  reference  to  10  CFR 
Chapter  I.  This  change  would  avoid  an 
incomplete  listing  (e.g..  Part  76  was 
inadvertently  left  out). 

Section  61.80    Maintenance  of  Records, 
Reports,  and  Transfers 

This  section  would  be  revised  to 
delete  the  reference  to  §§  70.53  and 
70.54.  and  add  the  new  reference  to 
§§74.13  and  74.15. 

Section  70.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  would  be  revised  to 
change  the  OMB  information  collection 
requirements  to  reflect  the  sections 
being  deleted  from  Part  70. 

Section  70. 1 9    General  license  for 
Calibration  or  Reference  Sources 

This  section  would  be  revised  to 
delete  the  reference  to  §§  70.51  and 
70.52,  and  add  the  new  reference  to 
§§74.11  and  74.19. 

Section  70.20a    General  Ucense  to 
Possess  Special  Nuclear  Material  for 
Transport 

This  section  would  be  revised  to 
include  a  reference  to  §  74.11. 

Section  70.22    Contents  of  Applications 

This  section  would  be  revised  to 
delete  the  reference  to  §  70.58  and  add 
the  new  reference  to  §  74.41. 

Section  70.23    Requirements  for  the 
Approval  of  Applications 

This  section  would  be  revised  to 
correct  a  reference  from  a  nonexistent 
section  to  the  correct  section. 

Section  70.32    Conditions  of  Licenses 

This  section  would  be  revised  to 
reflect  the  transfer  of  the  MC&A 
requirements  from  part  70  to  part  74,  to 
correct  an  error  in  wording,  emd  to 
clarify  that  changes  to  a  licensee's 


MC&A  program  that  represent  a 
decrease  in  effectiveness  must  be  made 
via  an  amendment  application  pursuant 
to  §  70.34,  consistent  with  current 
licensing  policy. 

Section  70.51    Material  Balance, 
Inventory,  and  Records  Requirements 

This  section  would  be  revised  to 
rename  the  section  and  delete  the 
MC&A  requirements  because  they 
would  be  replaced  by  the  requirements 
in  part  74.  Paragraphs  (b)(6).  (b)(7), 
{i)(l),  and  (i)(2)  would  be  redesignated 
as  paragraphs  (a),  (b),  {c){l),  and  (c)(2) 
respectively. 

Section  70.52    Reports  of  Accidental 
Criticality  or  Loss  or  Theft  or  Attempted 
Theft  of  Special  Nuclear  Material 

This  section  would  be  renamed  to 
reflect  the  relocation  of  the  reporting  of 
theft  or  loss  of  SNM.  The  section  would 
be  revised  to  delete  paragraphs  (b)  and 
(d)  because  they  would  be  covered  by 
the  requirements  found  in  §  74.11.  The 
remaining  paragraphs  would  be 
redesignated.  Paragraph  (a)  and  new 
paragraph  (b)  would  be  revised  to 
remove  the  loss  of  SNM. 

Section  70.53    Material  Status  Reports 

This  section  would  be  deleted  in  its 
entirety,  the  requirements  in  this  section 
would  be  covered  by  the  requirements 
found  in  §§  74.13  and  74.17. 

Section  70.54    Nuclear  Material 
Transfer  Reports 

This  section  would  be  deleted  in  its 
entirety.  The  requirements  in  this 
section  would  be  covered  by  the 
requirements  found  in  §  74.15. 

Section  70.57    Measurement  Control 
Program  for  Special  Nuclear  Materials 
Control  and  Accounting 

This  section  would  be  deleted  in  its 
entirety.  The  requirements  in  this 
section  would  be  replaced  by  the 
requirements  found  in  Part  74,  Subpart 
D. 

Section  70.58    Fundamental  Nuclear 
Material  Controls 

This  section  would  be  deleted  in  its 
entirety.  The  requirements  in  this 
section  would  be  replaced  by  the 
requirements  foimd  in  Part  74,  Subpart 
D. 

Section  72.76    Material  Status  Reports 

This  section  would  be  revised  to 
change  the  timing  of  the  submittal  of  the 
Material  Status  Reports  from  every 
March  30  and  September  30  to  within 
60  calendar  days  of  the  beginning  of  the 
physical  inventory.  The  language  would 
be  revised  to  reflect  the  wording  in 
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5  74.13  to  avoid  any  confusion  over  the 
erm  "Material  Status  Reports."  The 
anguage  would  clearly  state  that  both 
the  Material  Balance  Report  and  the 
'hysical  Inventory  Listing  Report  are  to 
K  submitted. 

Section  73.67    Licensee  Fixed  Site  and 
\n-Transit  Requirements  for  the  Physical 
'Protection  of  Special  Nuclear  Material 
of  Moderate  and  Low  Strategic 
Significance 

This  section  would  be  revised  to 
ielete  the  reference  to  §  70.54  and  add 
1  new  reference  to  §  74.15. 

Section  74.1    Purpose 

This  section  would  be  revised  to 
reflect  the  addition  to  part  74  of  the 
general  MC&A  requirements  and  the 
requirements  for  SNM  of  moderate 
strategic  significance.  The  reference  to 
§§  70.51,  70.57.  and  70.58  would  be 
deleted. 

Section  74.2    Scope 

This  section  would  be  revised  to 
reflect  the  relocation  of  the  general 
reporting  and  recordkeeping 
requirements,  and  exempt  part  72 
licensees  from  the  general  reporting  and 
recordkeeping  requirements,  as  they  are 
currently  Covered  under  the  part  72 
requirements. 

Section  74.4    Definitions 

This  section  would  be  revised  to 
:larify  the  definitions  for  'Category  lA 
material"  and  "inventory  differences." 
rhe  terms  "beginning  inventory," 
•plant,"  "removals  from  inventory," 
ind  "removals  from  process"  would  be 
aewly  defined.  The  definition  for 
'removals"  would  be  deleted.  There  has 
jeen  some  confusion  by  licensees  over 
he  term  "removals."  The  term 
'removals"  would  be  replaced  by  the 
erms  "removals  from  process"  and 
'removals  from  inventory."  The 
definitions  being  proposed  are 
consistent  with  the  current  regulatory 
guides.  In  addition,  both  the  terms 
"beginning  inventory"  and  "plant"  are 
used  in  the  current  rule  language,  but 
were  never  defined  in  the  regulations. 
The  definitions  being  proposed  are 
consistent  with  the  definitions 
contained  in  the  current  regulatory 
guides. 

Section  74.8    Information  Collection 
Requirements:  OMB  Approvals 

This  section  would  be  revised  to 
change  the  OMB  collection- 
requirements  to  reflect  the  relocation  of 
provisions  from  part  70. 


Section  74.13    Material  Status  Reports 

This  section  would  be  revised  to 
delete  paragraph  (b),  and  redesignate 
paragraphs  (a)(1)  and  (a)(2)  as  (a)  and 
(b),  respectively.  The  new  paragraph  (a) 
would  be  revised  to  require  a  Material 
Balance  Report  and  Physical  Inventory 
Listing  Report  to  be  submitted:  (1) 
within  60  calendar  days  of  the 
beginning  of  physical  inventory  as 
required  in  §§  74.19(c),  74.31(c)(5), 
74.33(c)(4).  or  74.43(c)(6);  or  (2)  within 
45  calendar  days  of  the  beginding  of  the 
physical  inventories  as  required  in 
§  74.59(f)(1).  The  original  paragraph  (b) 
would  be  deleted  because  the 
requirements  would  be  replaced  by  the 
new  Subpart  D. 

Section  74.17    Special  Nuclear  Material 
Physical  Inventory  Summary  Report 

This  section  would  be  revised  to 
.  reflect  the  relocation  of  the  MC&A 
requirements  and  to  change  the  address 
for  reporting  physical  inventory  results 
in  paragraph  (c).  The  reports  would  be 
submitted  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
instead  of  the  regions  to  be  consistent 
with  paragraphs  (a)  and  (b). 

Section  74.19    Recordkeeping 

A  new  section  would  be  added  to 
address  the  general  recordkeeping 
requirements  for  MC&A  that  were 
previously  included  in  §  70.51.  These 
requirements  originate  from  §§  70.51 
(b)(1)  through  (b)(5),  70.51(c),  and 
70.51(d). 

Section  74.31    Nuclear  Material 
Control  and  Accounting  for  Special 
Nuclear  Material  of  Low  Strategic 
Significance 

This  section  would  be  revised  to 
delete  implementation  dates  that  are  no 
longer  applicable.  This  section  would 
also  be  revised  to  change  9  kilograms  to 
9000  grams  because  the  use  of  9  kg 
implied  that  the  NRC  will  accept  a 
rounding  to  the  nearest  kg,  when  in  fact 
the  NRC  requires  rounding  to  the 
nearest  gram. 

Section  74.41    Nuclear  Material 
Control  and  Accounting  for  Special 
Nuclear  Material  of  Moderate  Strategic 
Significance 

A  new  section  would  be  added  to 
provide  the  general  performance 
objectives,  implementation  schedule 
and  system  capabilities  and 
requirements  for  special  nuclear 
material  of  moderate  strategic 
significance. 


Section  74.43    Internal  Controls, 
Inventory,  and  Records 

A  new  section  would  be  added  to 
provide  the  requirements  for  internal 
controls,  inventory,  and  recordkeeping 
for  special  nuclear  material  of  moderate 
strategic  significance. 

Section  74.45    Measurements  and 
Measurement  Control 

A  new  section  would  be  added  to 
provide  the  requirements  for 
measurements  and  measurement  control 
for  special  nuclear  material  of  moderate 
strategic  significance. 

Section  74.51    Nuclear  Material 
Control  and  Accounting  for  Strategic 
Special  Nuclear  Material 

This  section  would  be  revised  to 
delete  paragraphs  (c)(1)  and  (c)(2)  to 
eliminate  implementation  dates  that  are 
no  longer  relevant.  Paragraph  (c)  would 
be  revised  to  reflect  that  new 
Fimdamental  Nuclear  Material  Control 
plans  would  be  implemented  upon 
issucuice  of  a  license  or  amendment,  or 
by  the  date  specified  in  a  license 
condition.  Paragraph  (d)(1)  would  be 
deleted  because  it  is  no  longer  necessary 
to  provide  an  18-month  exemption  for 
implementation.  Paragraph  (d)(2)  would 
be  redesignated  as  paragraph  (d). 

Section  74.57    Alarm  Resolution 

This  section  would  be  revised  to 
reflect  an  NRC  organizational  change: 
the  "Domestic  Safeguards  and  Regional 
Oversight  Branch"  and  the  "Division  of 
Safeguards  and  Transportation"  are  no 
longer  used  as  names  of  organizational 
units.  Also,  the  stated  phone  nimiber  is 
no  longer  applicable.  Notifications 
would  be  made  to  the  NRC  Operations 
Center. 

Section  74.59    Quality  Assurance  and 
Accounting  Requirements 

This  section  would  be  revised  to 
provide  proper  identification  of 
acronyms,  correct  the  accidental 
omission  of  the  phrase  "contained  in 
high  enriched  uranium,"  provide 
improved  punctuation,  correct 
typographical  errors,  and  require  that 
reports  be  submitted  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

Section  75.21     General  Requirements 

This  section  would  be  revised  to 
delete  the  reference  to  §  70.51  and  add 
the  new  reference  to  §  74.15. 

Section  76.113    Form  ula  Quan  tities  of 
Strategic  Special  Nuclear  Material — 
Category  I 

This  section  would  be  revised  to 
delete  the  reference  to  §  70.51  and 
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replace  it  with  the  new  reference  to 
§74.19. 

Section  76.115    Special  Nuclear 
Material  of  Moderate  Strategic 
Significance — Category  II 

This  section  would  be  revised  to 
delete  the  reference  to  §§  70.51,  70.52, 
70.53,  70.54,  70.57,  and  70.58  and  add 
the  new  reference  to  §§  74.19,  74.41 , 
74.43.  and  74.45. 

Section  76.117    Special  Nuclear 
Material  of  Low  Strategic  Significance — 
Category  III 

This  section  would  be  revised  to 
delete  the  reference  to  §  70.51  and  add 
the  new  reference  to  §  74.19. 

Section  150.20    Recognition  of 
Agreement  State  Licenses 

This  section  would  be  revised  to 
delete  the  reference  to  §§  70.51,  70.53, 
and  70.54  and  add  the  new  reference  to 
§§74.11,  74.15,  and  74.19. 

Criminal  Penalties 

For  the  purpose  of  section  223  of  the 
Atomic  Energy  Act  (AEA),  the 
Commission  is  proposing  to  amend  10 
CFR  parts  70,  72,  and  74  imder  one  or 
more  of  sections  161b,  161i,  or  161o  of 
the  AEA.  Willful  violations  of  the  rule 
would  be  subject  to  criminal 
enforcement. 

Agreement  State  Compatibility 

Under  the  "Policy  Statement  on 
Adequacy  and  Compatibility  of 
Agreement  State  Programs"  approved  by 
the  Conunission  on  June  30, 1997,  and 
published  in  the  Federal  Register  on 
September  3, 1997  (62  FR  46517),  most 
of  this  proposed  rule  is  classified  as 
compatibility  Category  "NRC." 
However,  certain  parts  of  the  proposed 
rule  would  be  a  matter  of  consistency 
among  States  and  Federal  safety 
requirements.  The  revisions  to  part  61 
and  §§  70.51(a),  70.51(b),  70.19(c), 
150.20(b),  and  new  §  74.19(a)  would  be 
classified  as  Category  C.  A  conforming 
change  to  §  70.8(b)  would  be  classified 
as  Category  D.  Although  these  sections 
are  subject  to  various  degrees  of 
compatibility  regarding  the  Agreement 
States,  the  proposed  amendments  are 
not  expected  to  impact  existing 
Agreement  States  regulations.  The 
actual  requirements  are  not  changing, 
they  are  only  being  moved  to  a  new 
location.  Therefore,  it  is  not  expected 
that  Agreement  States  will  need  to  make 
conforming  changes  to  their  regulations. 

Category  C  means  the  provisions 
affect  a  program  element,  the  essential 
objectives  of  which  should  be  adopted 
by  the  State  to  avoid  conflicts, 
duplications,  or  gaps  in  the  national 


program.  The  manner  in  which  the 
essential  objectives  are  addressed  need 
not  be  the  same  as  NRC,  provided  the 
essential  objectives  are  met.  Category  D 
means  the  program  element  does  not 
need  to  be  adopted  by  the  States  for 
purposes  of  compatibility.  Compatibility 
is  not  required  for  Category  "NRC" 
regulations.  The  NRC  program  elements 
in  this  category  are  those  that  relate 
directly  to  areas  of  regulation  reserved 
to  the  NRC  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA),  or  the 
provisions  of  10  CFR  Chapter  I. 
Although  an  Agreement  State  may  not 
adopt  program  elements  reserved  to 
NRC,  it  may  wish  to  inform  its  licensees 
of  certain  requirements  via  a  mechanism 
that  is  consistent  with  the  particular 
State's  administrative  procedure  laws, 
but  does  not  confer  regulatory  authority 
on  the  State. 

Plain  Language 

The  Presidential  Memorandiun  dated 
June  1, 1998,  entitled,  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113)  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  proposed 
rule,  the  NRC  would  revise  the  MC&A 
regulations.  This  action  does  not 
constitute  the  establishment  of  a 
standard  that  establishes  generally 
applicable  requirements. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  the 
changes  to  part  51,  the  changes  to  the 
reporting  requirements,  and  the 
movement  of  the  MC&A  requirements 
now  foimd  in  part  70  to  part  74  are  of 
the  type  of  action  described  in 
categorical  exclusion  10  CFR  51.22(c)(2) 
and  (3).  Therefore  neither  an 
enviroiunental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  these  portions  of  the 
proposed  regulation.  An  environmental 
assessment  has  been  prepared  for  the 
remainder  of  the  proposed  rule. 


Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51.  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  rule  because  the  Commission 
has  concluded  based  on  an  EA  that  this 
proposed  rule,  if  adopted,  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  The  EA  prepared  to 
support  this  rulemaking  covers  the 
changes  to  the  Category  II  requirements. 

The  determination  of  this  EA  is  that 
there  will  be  no  significant  impact  to  the 
public  firom  this  action.  However,  the 
general  public  should  note  that  the  NRC 
welcomes  public  participation.  The 
NRC  has  also  conunitted  to  complying 
with  Executive  Order  12898 — Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Popiilations,  dated 
February  11, 1994,  in  all  its  actions. 
Therefore,  the  NRC  has  also  determined 
that  there  are  no  disproportionate,  high, 
and  adverse  impacts  on  minority  and 
low-income  populations.  In  the  letter 
and  spirit  of  E.G.  12898,  the  NRC  is 
requesting  public  comment  on  any 
environmental  justice  considei^tions  or 
questions  that  the  public  believes  may 
be  related  to  this  proposed  rule  but  were 
not  addressed.  The  NRC  uses  the 
following  working  definition  of 
"environmental  justice':  The  fair 
treatment  and  meaningful  involvement 
of  all  people,  regardless  of  race, 
ethnicity,  culture,  income,  or 
educational  level  with  respect  to  the 
development,  implementation,  and 
enforcement  of  enviroiunental  laws, 
regulations,  and  policies.  Comments  on 
any  aspect  of  the  EA,  including 
environmental  justice,  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

The  NRC  has  sent  a  copy  of  the  EA 
and  this  proposed  rule  to  every  State 
Liaison  Officer  and  requested  their 
comments  on  the  EA.  The  EA  may  be 
examined  at  the  NRC  Public  Document 
Room,  11555  Rockville  Pike.  Room  O- 
1F21.  Rockville.  MD.  Single  copies  of 
the  EA  are  available  from  Merri  Horn, 
telephone  (301)  415-8126,  e-mail, 
inlhl@nrc.gov,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
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\cX  of  1995  (44  U.S.C.  3501  et  seq.). 
rhis  rule  has  been  submitted  to  the 
3ffice  of  Management  emd  Budget  for 
review  and  approval  of  the  information 
:ollection  requirements. 

Because  the  rule  will  reduce  existing 
nformation  collection  requirements,  the 
lublic  burden  for  this  information 
:ollection  is  expected  to  be  decreased 
by  approximately  7  hours  per  licensee 
for  licensees  reporting  aimually,  instead 
of  semiannually,  on  NRC  Forms  742  and 
742C.  This  reduction  includes  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information  collection.  There  is 
essentially  no  change  in  overall  biu-den 
for  the  requirements  in  10  CFR  part  70 
that  are  being  moved  to  10  CFR  part  74. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the 
information  collection  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 

r formation  to  be  collected? 
4.  How  can  the  burden  of  the 
nformation  collection  be  minimized, 
ncluding  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  information  collection, 
ncluding  suggestions  for  reducing  this 
jurden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  Internet 
electronic  mail  at  BfSl@NRC.GOV;  and 
to  the  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
OB-10202,  (3150-0004,  -O009. 
058,  -0123,  and  -0132),  Office  of 
anagement  and  Budget,  Washington, 

20503. 
Comments  to  0MB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  June  29,  2001. 
[Comments  received  after  this  date  will 
ye  considered  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

IPublic  Protection  Notification 

If  a  meems  used  to  impose  an 
information  collection  does  not  display 
1  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 


Regulatory  Analysis 

Statement  of  the  Problem  and  Objective 

The  Commission  proposes  to  amend 
an  aspect  of  the  MC&A  requirements  so 
as  to  reduce  the  regulatory  burden  and 
to  provide  additional  flexibility  to 
licensees  required  to  submit  Material 
Balance  Reports  and  Inventory 
Composition  Reports.  The  current 
regulations  require  a  licensee  authorized 
to  possess  at  any  one  time  or  location 
SNM  in  a  quantity  totaling  more  than 
350  grams  of  contained  uranium-235, 
uranium-233,  or  plutonium,  or  any 
combination  thereof,  to  complete  and 
submit  in  a  computer-readable  format 
Material  Balance  Reports  concerning 
SNM  received,  produced,  possessed, 
transferred,  consumed,  disposed  of,  or 
lost.  These  reports  are  to  be  compiled  as 
of  March  31  and  September  30  of  each 
year  and  filed  within  30  days  after  the 
end  of  the  period.  Each  licensee  is  also 
required  to  file  a  statement  of  the 
composition  of  the  ending  inventory 
(also  called  the  Physical  Inventory 
Listing  Report)  along  with  the  Material 
Balance  Report.  These  twice  yearly 
reports  are  typically  based  on  book 
values  as  opposed  to  physical  inventory 
results  because  the  dates  do  not  always 
coincide  with  the  timeframe  for  a 
facility's  physical  inventory.  Physical 
inventories  for  Category  III  facilities  are 
conducted  on  an  annual  basis, 
semiannually  for  Category  I  facilities, 
and  every  2  to  6  months  for  Category  II 
facilities.  By  revising  the  timeframe  to 
complete  their  Material  Balance  Reports 
and  Physical  Inventory  Listing  reports 
to  coincide  with  the  physical  inventory 
and  providing  additional  time  to 
complete  the  paperwork,  the  regulatory 
burden  on  most  licensees  would  be 
reduced. 

The  categorical  exclusion 
(§  51.22(c)(12))  covers  the  issuance  of  an 
amendment  to  a  license  pursuant  to  10 
CFR  parts  50,  60.  61.  70.  72,  or  75, 
relating  to  safeguards  matters  or 
approval  of  a  safeguards  plan.  It  does 
not  address  amendments  to  those  plans. 
As  written,  the  categorical  exclusion 
could  be  used  for  approval  of  a 
safeguards  plan.  However,  an  EA  would 
be  necessary  for  approval  of  an 
amendment  to  the  safeguards  plan. 
Initial  approval  is  covered  by  the 
categorical  exclusion,  but  amendments 
were  inadvertently  omitted.  This 
inadvertent  omission  would  be  rectified 
by  adding  language  covering  revisions 
to  safeguards  plans.  In  addition,  the 
categorical  exclusion  currently  lists 
several  parts.  Providing  a  generic 
reference  to  any  part  of  10  CFR  chapter 
I  would  correct  the  current  listing  and 
avoid  the  need  for  changes  due  to  new 


parts  being  added.  These  changes  would 
enhance  the  NRC's  efficiency  and 
reduce  potential  burden  on  the  staff. 

Thircf,  in  1982,  the  NRC  initiated  an 
effort  to  move  the  MC&A  requirements 
from  10  CFR  part  70,  "Domestic 
Licensing  of  Special  Nuclear  Material," 
to  10  CFR  part  74.  "Material  Control  and 
Accounting  of  Special  Nuclear 
Material."  The  initiative  also  included 
efforts  to  make  the  requirements  more 
performance  oriented.  In  1985.  the 
MC&A  requirements  for  Category  III 
facilities  were  made  more  performance 
oriented  and  moved  to  part  74  (50  FR 
7575;  February  25.  1985).  The 
requirements  for  Category  I  facilities 
were  similarly  moved  in  1987  (52  FR 
10033;  March  30.  1987).  The  MC&A 
requirements  for  Category  11  facilities 
and  some  of  the  general  MC&A 
requirements  are  still  interspersed 
among  the  safety  and  general  licensing 
requirements  of  part  70.  The 
requirements  regarding  Category  II 
material  are  also  overly  prescriptive,  in 
some  cases  having  more  stringent 
requirements  than  those  for  a  Categor>' 
I  facility.  Although  there  are  no  current 
operating  Category  II  licensed  facilities 
(the  only  Category  II  facility  has  a 
possession  only  license  and  is 
undergoing  decommissioning),  it  is  still 
beneficial  to  move  the  requirements  and 
make  them  less  prescriptive.  These 
modffications  would  enhance  the 
regulatory  process  by  providing  any 
futiue  Category  II  licensee  with  a  better 
understanding  of  the  procedures  and 
requirements  for  MC&A.  and  would 
consolidate  the  MC&A  requirements  in 
part  74.  Conforming  changes  would  also 
be  made  to  parts  61.  73,  75,  76,  and  150 
to  reflect  the  relocations. 

In  addition,  the  proposed  rule  would 
correct  several  typos,  old 
implementation  dates,  and  some 
terminology  that  should  be  updated  to 
reflect  current  practice  and  to  be 
consistent  with  the  regulatory  guides. 

Identification  and  Analysis  of 
Alternative  Approaches  to  the  Problem 

Option  1 — Conduct  a  rulemaking  that 
would  address  the  regulatory  problems 
described  above. 

The  proposed  rule  would  revise  the 
timing  to  complete  the  Material  Balance 
Reports  and  Physical  Inventor>'  Listing 
Reports  to  coincide  with  a  facility's 
physical  inventory.  The  proposed  rule 
would  also  provide  additional  time  to 
complete  the  paperwork,  except  for  a 
licensee  who  is  reporting  under  part  75. 
These  changes  would  provide  most 
licensees  with  additional  flexibility  and 
reduce  the  regulatory  burden.  The 
proposed  rule  would  require  that  the 
Material  Balance  Reports  and  Physical 
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Inventory  Listing  Report  be  filed  within 
60  days  (45  days  for  Category  I  facilities) 
of  the  beginning  of  the  physical 
inventory.  Because  the  majority  of 
licensees  are  only  required  to  conduct 
an  annual  physical  inventory  (the 
exceptions  being  Category  I  and  11 
facilities),  the  reports  would  only  need 
to  be  filed  once  a  year  instead  of  twice 
a  year.  This  would  reduce  the  burden  on 
industry  in  preparing  the  reports  by 
about  half. 

This  proposed  rule  woidd  also  revise 
the  categorical  exclusion  covering 
approval  of  safeguards  plans,  move  the 
MC&A  requirements  to  Part  74,  and 
make  the  Category  11  requirements  more 
performance  based.  The  proposed  rule 
represents  the  final  stage  of  an  effort 
that  started  in  1982,  and  would  result  in 
the  movement  of  the  remaining  general 
MC&A  requirements  and  the 
requirements  for  Category  11  facilities. 
The  proposed  risk-informed  approach  is 
consistent  with  the  existing  MC&A 
regulations  that  apply  to  Category  I  and 
III  facilities.  In  addition,  the  proposed 
rule  would  make  needed  modifications 
that  were  missed  in  earlier  updates  of 
the  MC&A  regulations,  correct 
typographical  errors,  delete  outdated 
implementation  dates,  clarify  some 
definitions,  and  include  several  new 
definitions. 

Option  2 — No  Action. 

One  alternative  to  amending  the 
regulations  is  to  maintain  the  current 
regulations  without  change.  The 
advantages  of  the  no  action  alternative 
is  that  the  resources  expended  on  the 
rulemaking  would  be  conserved. 
Further,  there  is  no  urgency  to  make  the 
changes  to  the  Category  n  requirements 
because  there  are  currently  no  active 
Category  II  licensees.  The  current 
system  has  worked  reasonably  well,  and 
the  proposed  changes  to  consolidate  the 
MC&A  requirements  in  Part  74  may  be 
desirable,  but  not  necessary.  The 
disadvantages  of  the  no  action 
alternative  is  that  the  regulatory 
problems  described  above  would  not  be 
addressed.  The  regulatory  burden 
reductions  to  be  gained  for  most 
licensees  by  changing  the  timing  and 
frequency  for  submittal  of  the  Material 
Balance  Reports  and  the  Physical 
Inventory  Listing  Reports  would  not  be 
achieved.  In  addition,  the  location  of  the 
MC&A  requirements  in  both  Part  70  and 
Part  74  can  cause  confusion, 
particiilarly  for  a  licensee  who  refers  to 
the  general  requirements  in  Part  70. 
Consolidation  of  domestic  MC&A 
requirements  woidd  not  occur.  The 
requirements  for  Category  II  facilities 
would  remain  more  stringent  than  the 
requirements  for  Category  I  facilities. 


Estimation  and  Evaluation  of  Values 
and  Impacts 

The  principal  purpose  of  the  Material 
Balance  Report  and  the  Physical 
InventQcy  Listing  Report  is  the  periodic 
reconciliation  of  licensee  records  with 
the  records  in  the  NMMSS.  A  secondary 
purpose  is  the  use  of  these  records  to 
satisfy  the  requirement  of  the  US/IAEA 
Safeguards  Agreement  to  provide  an 
annual  Material  Balance  Report  for 
facilities  selected  under  the  Agreement 
or  associated  Protocol. 

The  proposed  rule  would  modify  the 
regulations  to  require  the  Material 
Balance  Report  and  the  Physical 
Inventory  Listing  Report  at  the  time  of 
a  physical  inventory.  The  proposed  rule 
would  require  the  reports  to  be 
completed  within  60  days  of  the 
beginning  of  the  physical  inventory  for 
independent  spent  fuel  storage 
installations,  reactors,  and  Category  n 
and  in  facilities,  and  within  45  days  of 
the  beginning  of  the  physical  inventory 
for  Category  I  facilities.  This 
modification  would  not  effect  licensees 
reporting  under  part  75.  Because  most 
licensees  conduct  annual  inventories, 
the  reporting  burden  would  be  reduced. 
Reconciliation  once  a  year  instead  of 
twice  a  year  would  not  appear  to  be  a 
problem  for  most  licensees  because  the 
number  of  transactions  is  such  that 
reconciliation  of  records  would  be 
manageable.  In  the  case  of  the  gaseous 
diffusion  plants  (CDPs)  and  their  large 
number  of  transactions,  reconciliation 
could  be  more  difficidt.  This  change 
would  not  preclude  the  CDPs  bom 
continuing  to  request  monthly 
summaries  from  the  NMMSS  and 
reconciling  its  records  with  the  NMMSS 
on  a  bimonthly  basis,  which  is  the 
ciurent  practice.  One  Material  Balance 
Report  and  Physical  Inventory  Listing 
Report  per  year  at  the  time  of  the 
physical  inventory  would  still  provide 
for  adequate  safeguards  for  Category  III 
facilities.  In  addition  to  reducing  the 
regulatory  burden  on  a  licensee,  the 
change  would  enhance  the  efficiency  of 
the  NMMSS. 

Licensees  are  required  to  submit  the 
semiannual  Material  Balance  Reports 
and  Physical  Inventory  Listing  Reports 
within  30  days  of  March  31  and 
September  30  of  each  year.  The 
preestablished  timing  of  the  submittals 
has  two  drawbacks.  Specifically,  the 
reports  rarely  coincide  with  a  physical 
inventory,  and  the  NMMSS  contractor 
receives  all  of  the  reports  for  a  given 
period  simultaneously.  The  data  from  a 
physical  inventory  is  significantly  more 
meaningful  than  the  book  values 
reported  diuing  the  interim  periods. 
Staggering  the  submittals  should  benefit 


the  NMMSS  contractor,  as  not  all 
licensees  conduct  inventories  at  the 
same  time.  Requirements  for  the 
NMMSS  contractor  would  likely  be 
spread  more  evenly  throughout  the  year. 
By  modifying  the  requirement  to 
stipulate  that  the  Material  Balance 
Report  and  Physical  Inventory  Listing 
Report  shall  be  submitted  at  the  time  of 
the  physical  inventory,  these  problems 
could  be  alleviated,  and  the  data  from 
the  reports  would  be  more  meaningful. 

Another  consideration  is  whether 
there  would  be  an  adverse  impact  on 
meeting  IAEA  safeguards  requirements. 
Pursuant  to  the  terms  of  the  US/IAEA 
Safeguards  Agreement  and  §  75.35,  only 
one  Material  Balance  Report  and 
Physical  Inventory  Listing  Report  is 
required  per  year.  Consequently  there 
would  be  no  adverse  impact. 

As  the  proposed  rule  woidd  tie 
submittal  of  the  reports  to  the  physical 
inventory,  the  majority  of  licensees 
wovdd  only  need  to  submit  the  reports 
once  a  year  instead  of  twice  a  year.  This 
would  result  in  reducing  the  industry 
biuden  for  preparing  and  filing  the 
Material  Balance  Report  and  the 
Physical  Inventory  Listing  Reports  by 
half.  The  Material  Balance  Reports  are 
filed  using  DOE/NRC  Form  742.  The 
burden  for  preparation  and  submission 
of  each  DOE/NRC  Form  742  is  estimated 
to  be  45  minutes.  There  are  currenUy 
about  200  licensees  who  submit  two 
forms  per  year.  With  the  submittal  of 
only  one  report  per  year  for  198 
licensees,  the  burden  is  reduced  by 
about  149  hours.  The  Physical  Inventory 
Listing  Reports  are  filed  on  DOE/NRC 
Form  742C.  The  burden  for  preparing 
this  form  is  6  hours.  With  about  178 
licensees  submitting  the  form  annually, 
the  total  biu-den  reduction  is  1068  hours 
per  year.  Because  some  licensees  are 
also  required  to  submit  DOE/NRC  Form 
742  to  cover  foreign  origin  source 
material,  the  number  of  licensees 
required  to  submit  NRC  Form  742  is 
higher  than  the  niunber  submitting 
DOE/NRC  Form  742C. 

The  burden  on  the  NRC  staff  would 
also  be  reduced  because  there  would  be 
fewer  reports  to  review.  NRC  review 
time  is  approximately  5  minutes  per 
report.  With  a  reduction  of  376  reports 
per  year,  NRC  staff  would  save  about  31 
hours  per  year.  In  addition,  the  NRC 
staff  receives  five  to  eight  requests  per 
yedf  from  licensees  who  are  asking  for 
more  time  to  file  the  reports.  With  the 
additional  time  being  provided  for  filing 
the  reports,  the  NRC  staff  does  not 
expect  to  receive  any  requests  in  the 
future.  The  applicant  would  save  the 
effort  necessary  in  preparing  the 
request,  and  the  staff  would  save  time 
in  reviewing  and  approving  the  request. 
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This  alternative  would  also  result  in 
he  consolidation  of  the  MC&A 
•equirements  in  Part  74  and  adoption  of 
more  risk-informed  regulations  for 
Category  II  facilities.  Tliese 
modifications  would  enhance  the 
regxdatory  process  by  providing  any 
futiu«  Category  11  licensees  a  better 
understanding  of  the  procedures  and 
requirements  for  MC&A.  The  principal 
cost  for  this  action  would  be  the  modest 
expenditvire  of  NRC  staff  resources  to 
issue  this  rulemaking.  However,  there 
are  no  ciurently  active  Category  n 
licensees  that  would  benefit  from  the 
revised  regulations  for  Category  n 
facilities.  Another  advantage  is  that 
domestic  MC&A  requirements  would  be 
consolidated  and  would  provide  a 
graded,  risk-informed  approach  to 
MC&A  regxUation.  In  addition,  the 
existing  typographical  errors,  outdated 
terminology,  and  old  implementation 
dates  would  be  corrected. 

ssentation  of  Results 

The  recommended  action  is  to  adopt 
e  first  option  because  it  would  reduce 
the  burden  on  licensees  in  preparing 
and  filing  their  Material  Balance  Reports 
and  Physical  Inventory  Listing  Reports. 
The  process  would  become  more 
efficient,  and  the  burden  of  producing 
the  reports  would  be  reduced  by  a  totol 
of  approximately  1,217  staff-hours.  In 
addition  to  reducing  unnecessary 
regulatory  biu-den  on  licensees,  the 
changes  would  enhance  the  operational 
efficiency  of  the  NMMSS  contractor  by 
spreading  the  report  submittals  more 
evenly  throughout  the  year.  This  change 
would  not  preclude  the  gaseous 
diffusion  plants  with  their  large  number 
of  transactions  from  continuing  to 
request  monthly  siunmaries  bom  the 
NMMSS  to  reconcile  thefr  records.  The 
proposed  rule  would  also  consolidate 
the  MC&A  requirements  in  Part  74  and 
adopt  more  risk-informed  regulations 
for  Category  11  facilities.  These 
modifications  should  enhance  the 
regulatory  process  by  providing  any 
future  Category  II  licensee  a  better 
understanding  of  the  procediues  and 
requirements  for  MC&A.  The  principal 
cost  for  this  action  would  be  die  modest 
expenditiue  of  NRC  staff  resources  to 
issue  this  rulemaking.  The  total  cost  of 
this  rulemaking  to  the  NRC  is  estimated 
at  1.2  FTE.  The  total  savings  to  the 
industry  is  about  1217  hoius  per  year. 
The  action  is  considered  to  be  cost 
beneficial  to  licensees  and  would 
improve  the  operational  efficiency  of 
the  NMMSS  contractor.  Adequate 
safeguards  would  be  maintained. 
Consequently,  the  Commission  believes 
public  confidence  would  not  be 
adversely  affected  by  this  rulemaking. 


Decision  Rationale 

Based  on  the  discussion  of  the 
benefits  and  impacts  of  the  alternatives, 
the  NRC  concludes  that  the 
requirements  of  the  proposed  rule  are 
commensurate  with  the  NRC's 
responsibilities  for  public  health  and 
safety  and  the  common  defense  and 
security.  This  rulemaking  would  save 
both  NRC  staff  and  licensee  resoiirces. 
No  other  available  alternative  is 
believed  to  be  as  satisfactory.  Thus,  this 
action  is  recommended. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regvdatoiy 
Flexibility  Act  of  1980,  (5  U.S.C. 
605(b)),  the  Commission  certifies  that 
this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  majority  of  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  size  standards  adopted  by  the  NRC 
(10  CFR  2.810). 

Backfit  Analysis    - 

The  NRC  has  determined  that  the 
backfit  rule  (§§50.109,  72.62,  or  76.76) 
does  not  apply  to  this  proposed  rule 
because  these  amendments  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

List  of  Subjects 

10  CFR  Part  51 

Administrative  practice  and 
procediu«,  Envfronmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  61 

Criminal  penalties,  Low-level  waste. 
Nuclear  materials,  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  fransportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment,  Seciuity  measiues.  Special 
nuclear  material. 


10  CFR  Part  72 

Criminal  penalties.  Manpower 
training  programs,  Nuclear  materials. 
Occupation^  safety  and  health. 
Reporting  and  recordkeeping 
requirements,  Secxirity  measures,  Spent 
hiel. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transportation.  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accounting,  Criminal  penalties. 
Hazardous  materials  transportation, 
Material  control  and  accounting. 
Nuclear  materials,  Packaging  and 
containers.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Special  nuclear  material. 

10  CFR  Part  75 

Criminal  penalties.  Intergovernmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements, 
Seciuity  measures. 

10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials  transportation, 
Intergovenunental  relations.  Nuclear 
materials,  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Source  material.  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  51,  61,  70. 
72,  73,  74,  75,  76.  and  150. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENSINQ  AND  RELATED 
REGULATORY  FUNCTIONS 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Sut.  948.  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953  (42  U.S.C.  2201,  22g7f):  sees.  201.  as 
amended.  202.  88  Stat.  1242,  as  amended. 
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1244  (42  U.S.C.  5841.  5842).  Subpart  A  abo 
issued  under  National  Environmental  Policy 
Act  of  1969,  sees.  102,  104, 105,  83  Stat.  853- 
854.  as  amended  (42  U.S.C.  4332.  4334, 
4335);  and  Pub.  L.  95-604.  Title  II,  92  Stat. 
3033-3041:  and  sec.  193,  Pub.  L.  101-575, 
104  Stat.  2835.  (42  U.S.C.  2243).  Sections 
51.20.  51.30.  51.60.  51.80.  and  51.97  also 
issued  under  sees.  135. 141,  Pub.  L.  97-425. 
96  Stat.  2232.  2241.  and  sec.  148.  Pub.  L. 
100-203. 101  Stat.  1330-223  (42  U.S.C. 
10155. 10161. 10168).  Section  51.22  also 
issued  under  sec.  274,  73  Stat.  688.  as 
amended  by  92  SUt.  303&-3038  (42  U.S.  C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec.  121,  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43.  51.67,  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982. 
sec.  114(f).  96  Stat.  2216.  as  amended  (42 
U.S.C.  10134(f)). 

2.  In  §51.22,  paragraph  (c)(12)  is 
revised  to  read  as  follows: 

§  51  ^    Criterion  for  categorical  exclusion; 
identification  of  licensing  and  regulatory 
actions  eligible  for  categorical  exclusion  or 
otherwise  not  requiring  environmentel 
review. 
***** 

(c)*  *  * 

(12)  Issuance  of  an  amendment  to  a 
license  implementing  any  requirement 
of  this  chapter  relating  solely  to 
safeguards  matters  (i.e.,  protection 
against  sabotage  or  loss  or  diversion  of 
special  nuclear  material),  or  issuance  of 
an  approval  of  a  safeguards  plan  (or 
revision  thereto)  submitted  pursuant  to 
a  requirement  of  any  part  of  this 
chapter,  provided  that  the  amendment 
or  approval  does  not  involve  any 
significant  construction  impacts.  These 
amendments  and  approvals  are  confined 
to: 

(i)  Organizational  and  procedural 
matters; 

(ii)  Modifications  to  systems  used  for 
security  and/or  materials  accoimtability; 

(iii)  Administrative  changes;  and 

(iv)  Review  and  approval  of 
transportation  routes  pursuant  to  10 
CFR  73.37. 


PART  61— UCENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADOACTIVE  WASTE 

3.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57.  62,  63, 65.  81. 161. 
182. 183.  68  Stat.  930,  932,  933,  935.  948, 
953,  954.  as  amended  (42  U.S.C.  2073.  2077, 
2092,  2093,  2095.  2111.  2201,  2232.  2233); 
sees.  202,  206,  88  Stat.  1244, 1246  (42  U.S.C. 
5842.  5846);  sees.  10  and  14.  Pub.  L.  95-601, 
92  Stat.  2951  (42  U.S.C.  2021a  and  5851)  and 
Pub.  L.  102-486,  sec.  2^02, 106  Stat.  3123  (42 
U.S.C.  5851). 

4.  In  §  61.80.  paragraph  (g)  is  revised 
to  read  as  follows: 


§  61 .80    Maintenance  of  records,  reporto, 
and  transfers. 

***** 

(g)  Each  licensee  shall  comply  with 
the  safeguards  reporting  requirements  of 
§§30.55,  40.64,  74.13,  and  74.15  of  this 
chapter  if  the  quantities  or  activities  of 
materials  received  or  transferred  exceed 
the  limits  of  these  sections.  Inventory 
reports  required  by  these  sections  are 
not  required  for  materials  after  disposal. 


PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  nuclear' MATERIAL 

5.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  161, 182,  rt3,  68 
Stat.  929,  930.  948.  953.  954,  as  amended, 
see.  234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2071,  2073,  2201.  2232.  2233,  2282,  2297f); 
sees.  201.  as  amended,  202.  204.  206.  88  Stat. 
1242.  as  amended,  1244,  1245. 1246  (42 
U.S.C.  5841.  5842,  5845.  5846).  Sec.  193.  104 
Stat.  2835  as  amended  by  Pub.  L.  104-134. 
110  Stat.  1321. 1321-349  (42  U.S.C.  2243). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L.  97^25,  96  Stat. 
2232,  2241  (42  U.S.C.  10155, 10161).  SecUon 
70.7  also  issued  imder  Pub.  L.  95-601,  sec. 
10,  92  SUt.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  see.  122, 68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377.  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  see.  184,  68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  70.61 
also  issued  under  sees.  186, 187,  68  Stat.  955 
(42  U.S.C.  2236.  2237).  Section  70.62  also 
issued  under  sec.  108.  68  Stat.  939.  as 
amended  (42  U.S.C.  2138). 

6.  In  §  70.8,  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

§70.8    information  collection 
requiremente:  0MB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  70.9,  70.17,  70.19, 
70.20a,  70.20b,  70.21,  70.22,  70.24, 
70.25.  70.32,  70.33.  70.34,  70.38,  70.39, 
70.42,  70.50,  70.51,  70.52,  70.59,  70.61, 
70.62,  70.64,  70.65,  70.72,  70.73,  70.74, 
and  Appendix  A. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  imder  the  control 
number  specified  in  paragraph  (a)  of 
this  section.  These  information 
collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows:  i 

(1)  In  §  70.21,  Form  N-71  is  approved 
under  control  nimiber  3150-0056. 

(2)  In  §  70.38,  NRC  Form  314  is 
approved  under  control  number  3150- 
0028. 

7.  In  §  70.19,  the  introductory  text  of 
paragraph  (c)  is  revised  to  read  as 
follows: 


§70.19    General  license  for  calibration  or 
reference  sources. 

***** 

(c)  The  general  license  in  paragraph 
(a)  of  this  section  is  subject  to  the 
provisions  of  §§  70.32,  70.50,  70.55, 
70.56,  70.61,  70.62,  70.71,  74.11,  and 
74.19,  and  to  the  provisions  of  parts  19, 
20  and  21  of  this  chapter.  In  addition, 
persons  who  receive  title  to,  own, 
acquire,  deliver,  receive,  possess,  use  or 
transfer  one  or  more  calibration  or 
reference  sources  ptirsuant  to  this 
general  license: 
***** 

8.  In  §  70.20a,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  70.20a    General  license  to  possess 
special  nuclear  material  for  transport 

(a)  A  general  license  is  hereby  issued 
to  any  person  to  possess  formula 
quantities  of  strategic  special  nuclear 
material  of  the  types  and  quantities 
subject  to  the  requirements  of  §§  73.20. 
73.25,  73.26,  and  73.27  of  this  chapter, 
and  irradiated  reactor  fuel  containing 
material  of  the  types  and  quantities 
subject  to  the  requirements  of  §  73.37  of 
this  chapter,  in  the  regular  course  of 
carriage  for  another  or  storage  incident 
thereto.  Carriers  generally  licensed 
imder  §  70.20b  are  exempt  from  the 
requirements  of  this  section.  Carriers  of 
irradiated  reactor  fuel  for  the  United 
States  Department  of  Energy  are  also 
exempt  from  the  requirements  of  this 
section.  The  general  license  is  subject  to 
the  applicable  provisions  of  §§  70.7  (a) 
through  (e),  70.32  (a)  and  (b),  and 
§§70.42,  70.52.  70.55,  70.61.  70.62, 
70.71,  and  74.11. 
***** 

9.  In  §  70.22,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  70.22    Contento  of  applications. 

***** 

(b)  Each  application  for  a  license  to 
possess  special  nuclear  material,  to 
possess  equipment  capable  of  enriching 
uranium,  to  operate  an  uranium 
enrichment  facility,  to  possess  and  use 
at  any  one  time  and  location  special 
nuclear  material  in  a  quantity  exceeding 
one  effective  kilogram,  except  for 
applications  for  use  as  sealed  sources 
and  for  those  uses  involved  in  the 
operation  of  a  nuclear  reactor  licensed 
pursuant  to  part  50  of  this  chapter  and 
those  involved  in  a  waste  disposal 
operation,  must  contain  a  full 
description  of  the  applicant's  program 
for  control  and  accounting  of  such 
special  nuclear  material  or  enrichment 
equipment  that  will  be  in  the 
applicant's  possession  imder  license  to 
show  how  compliance  with  the 
requirements  of  §§  74.31,  74.33.  74.41, 
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or  74.51  of  this  chapter,  as  applicable, 
will  be  accomplished. 

*        *        *        * 

10.  In  §  70.23,  paragraph  (a)(6)  is 
revised  to  read  as  follows: 

f  70.23    Requiremente  for  ttte  approval  of 
applications.  ' 

(a)*   *  * 

{3)  Where  the  applicant  is  required  to 
submit  a  summary  description  of  the 
fundamental  material  controls  provided 
in  his  procedures  for  the  control  of  and 
accounting  for  special  nuclear  material 
pursuant  to  §  70.22  (b),  the  applicant's 
proposed  controls  are  adequate; 
***** 

11.  In  §  70.32,  paragraphs  (c)(l)(i),  (ii), 
and  (iii)  are  revised  to  read  as  follows: 

170.32    Conditions  of  licenses. 

***** 

(c)(1)*  •  * 

(i)  The  program  for  control  and 
accounting  of  uranium  source  material 
at  an  uranium  enrichment  facility  and 
special  nuclear  material  at  all  applicable 
facilities  as  implemented  pursuant  to 
§§  70.22(b),  74.31(b),  74.33(b),  74.41(b), 
or  74.51(c)  of  this  chapter,  as 
appropriate; 

(ii)  The  measurement  control  program 
for  uranium  source  material  at  an 
uranium  enrichment  fecility  and  for 
special  nuclear  material  at  all  applicable 
facilities  as  implemented  pursuant  to 
§§  74.31(b),  74.33(b),  74.45(c),  or 
74.59(e)  of  this  chapter,  as  appropriate; 
and 

(iii)  Other  material  control  procedures 
as  the  Commission  determines  to  be 
essential  for  the  safeguarding  of 
uranium  source  material  at  an  uranium 
enrichment  facility  or  of  special  nuclear 
material  and  providing  that  the  licensee 
shall  make  no  change  that  would 
decrease  the  effectiveness  of  the 
material  control  and  accounting 
program  implemented  pursuant  to 
§§  70.22(b),  74.31(b),  74.33(b).  74.41(b), 
or  74.51(c)  of  this  chapter  and  the 
measurement  control  program 
implemented  pursuant  to  §§  74.31(b), 
74.33(b),  74.41(b),  or  74.59(e)  of  this 
chapter  without  the  prior  approval  of 
the  Commission.  A  licensee  desiring  to 
make  changes  that  would  decrease  the 
effectiveness  of  its  material  control  and 
accounting  program  or  its  measurement 
control  program  shall  submit  an 
application  for  amendment  to  its  license 
pursuant  to  §  70.34. 
***** 

12.  Section  70.51  is  revised  to  read  as 
follows: 

f  70.51    Records  requirements. 

(a)  Before  license  termination, 
licensees  shall  forward  the  following 


records  to  the  appropriate  NRC  Regional 
Office: 

(1)  Records  of  disposal  of  licensed 
material  made  under  §§  20.2002 
(including  burials  authorized  before 
January  28, 1981  M.  20.2003,  20.2004, 
20.2005; 

(2)  Records  required  by 
§  20.2103(b)(4);  and 

(3)  Records  required  by  §  70.25(g). 

(b)  If  licensed  activities  are  transferred 
or  assigned  in  accordance  with 
§  70.32(a)(3),  the  licensee  shall  transfer 
the  following  records  to  the  new 
licensee  and  the  new  licensee  will  be 
responsible  for  maintaining  these 
records  until  the  license  is  terminated: 

(1)  Records  of  disposal  of  licensed 
material  made  under  §§  20.2002 
(including  burials  authorized  before 
January  28,  1981  M.  20.2003,  20.2004, 
20.2005; 

(2)  Records  required  by 
§  20.2103(b)(4);  and 

(3)  Records  required  by  §  70.25(g). 
(c)(1)  Records  which  must  be 

maintained  pursuant  to  this  part  may  be 
the  original  or  a  reproduced  copy,  or 
microform  if  the  reproduced  copy  or 
microform  is  duly  authenticated  by 
authorized  personnel,  and  the 
microform  is  capable  of  producing  a 
clear  and  legible  copy  after  storage  for 
the  period  specified  by  Commission 
regulations.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  and 
specifications,  must  include  all 
pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 

(2)  If  there  is  a  conflict  between  the 
Commission's  regulations  in  this  part, 
license  condition,  or  other  written 
Commission  approval  or  authorization 
pertaining  to  the  retention  period  for  the 
same  type  of  record,  the  retention 
period  specified  in  the  regulations  in 
this  part  for  these  records  shall  apply 
unless  the  Commission,  pursuant  to 
§  70.14,  has  granted  a  specific 
exemption  from  the  record  retention 
requirements  specified  in  the 
regulations  in  this  part. 

13.  Section  70.52  is  revised  to  read  as 
follows: 


'  A  previous  $  20.304  permitted  burial  of  small 
quantities  of  licensed  materials  in  soil  before 
January  28,  1981,  without  specific  Commission 
autiiorization.  See  §  20.304  contained  in  tlie  10 
CFR.  parts  0  to  19Q,  edition  levised  as  of  January 
1.1981. 


§  70.52    Reports  of  aoddantal  cilUcaMly. 

(a)  Each  licensee  shall  notify  the  NRC 
Operations  Center '  within  one  hour 
after  discovery  of  any  case  of  accidental 
criticality. 

(b)  This  notification  must  be  made  to 
the  NRC  Operations  Center  via  the 
Emergency  Notification  System  if  the 
licensee  is  party  to  that  system.  U  the 
Emergency  Notification  System  is 
inoperative  or  unavailable,  the  licensee 
shall  make  the  required  notification  via 
commercial  telephonic  service  or  other 
dedicated  telephonic  system  or  any 
other  method  that  will  ensure  that  a 
report  is  received  by  the  NRC 
Operations  Center  within  one  hour. 

§70.53    [Removed] 

14.  Section  70.53  is  removed. 

§70.54    [Rwnoved] 

15.  Section  70.54  is  removed. 

§70.57    [Removed] 

16.  Section  70.57  is  removed. 

§70.58    [Removed] 

17.  Section  70.58  is  removed. 

PART72— UCENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

18.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  57.  62.  63.  65.  69. 
81. 161,  182.  183.  184. 186.  187. 189.  68  Stat. 
929,  930.  932,  933,  934,  935,  948,  953.  954, 
955,  as  amended,  sec.  234,  83  Stat.  444.  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092. 
2093,  .^095.  2099.  2111.  2201.  2232. 
2233.2234,  2236.  2237.  2238,  2282);  sec.  274. 
Pub.  L.  86-373.  73  Stat.  688.  as  amended  (42 
U.S.C.  2021):  sec.  201.  as  amended,  202.  206. 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841.  5842,  5846);  Pub.  L.  95-601.  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851):  sec.  102.  Pub.  L.  91-190.  83  SUt.  853 
(42  U.S.C.  4332);  sees.  131.  132. 133. 135. 
137. 141.  Pub.  L.  97-425.  96  Stat.  2229.  2230, 
2232.  2241.  sec.  148.  Pub.  L.  100-203.  101 
Stat.  1330-235  (42  U.S.C.  10151.  10152, 
10153,  10155.  10157.  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203. 101 
Stat.  1330-232. 1330-236  (42  U.S.C. 
10162(b).  10168(c).(d)).  Section  72.46  also 
issued  under  sec.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425.  96  Stat.  2230 
(42  U.S.C.10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sacs.  2(2).  2(15). 
2(19).  117(a).  141(h),  Pub.  L.  97-425,  96  Stat. 
2202.  2203.  2204,  2222.  2244.  (42  U.S.C. 
10101. 10137(a),  10161(h)).  Subparts  K  and  L 


<  Conunercial  teleptione  number  of  the  NRC 
Operations  Center  is  (301)  816-5100. 
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are  also  issued  under  sec.  133.  98  Stat.  2230 
(42  U.S.Q  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

19.  In  §  72.76,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  72.76    Material  status  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  licensee  shall 
complete  in  computer-readable  format 
and  submit  to  the  Commission  a 
Material  Balance  Report  and  a  Physical 
Inventory  Listing  Report  in  accordance 
with  instructions  (NUREG/BR-0007  and 
NMMSS  Report  I>— 24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission.  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington.  DC  20555—0001.  These 
reports  provide  information  concerning 
the  special  nuclear  material  possessed, 
received,  transferred,  disposed  of,  or 
lost  by  the  licensee.  Each  report  must  be 
submitted  within  60  days  of  the 
beginning  of  the  physical  inventory 
required  by  §  72.72(b).  The  Commission 
may.  when  good  cause  is  shown,  permit 
a  licensee  to  submit  Material  Balance 
Reports  and  Physical  Inventory  Listing 
Reports  at  other  times.  The 
Commission's  copy  of  this  report  must 
be  submitted  to  the  address  specified  in 
the  instructions.  These  prescribed 
computer-readable  forms  replace  the 
DOE/NRC  Forms  742  and  742C  which 
have  been  previously  submitted  in 
paper  form. 


(ii)  Notify  the  shipper  of  receipt  of  the 
material  as  required  in  §  74.15  of  this 
chapter,  and 


PART  7J-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

20.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AuthiMity:  Sees.  53.  161.  68  Stat.  930,  948. 
as  amended,  sec.  147.  94  Stat.  780  (42  U.S.C. 
2073.  2167.  2201);  sec.  201.  as  amended,  204, 
88  Stat.  1242,  as  amended,  1245,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841, 
5844,  2297f). 

Section  73.1  also  issued  under  sees.  135. 
141.  Pub.  L.  97-425.  96  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399,  100 
SUt.  876  (42  U.S.C.  2169). 

21.  In  §  73.67,  paragraph  (e)(2)(ii)  is 
revised  to  read  as  follows: 

§  73.67    Licensee  fixed  site  and  in-transit 
requirements  for  ttie  physical  protection  of 
special  nuclear  material  of  moderate  and 
low  strategic  significance. 

***** 

(e)*  *  * 
(2)*  *  * 


PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

22.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57,  161, 182. 183,  68 
Stat.  930,  932,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  sec.  1701. 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2077,  2201,  2232,  2233.  2282.  2297f);  sees. 
201,  as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244. 1246  (42  U.S.C.  5841,  5842. 
5846). 

23.  In  §  74.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§74.1    Purpose. 

(a)  This  part  has  been  established  to 
contain  the  requirements  for  the  control 
and  accounting  of  special  nuclear 
material  at  fixed  sites  and  for 
docimienting  the  transfer  of  special 
nuclear  materials.  General  reporting 
requirements  as  well  as  specific 
requirements  for  certain  licensees 
possessing  special  nuclear  material  of 
low  strategic  significance,  special 
nuclear  material  of  moderate  strategic 
significance,  and  formula  quantities  of 
strategic  special  nuclear  material  are 
included.  Requirements  for  the  control 
and  accounting  of  source  material  at 
enrichment  facilities  are  also  included. 
***** 

24.  Section  74.2  is  revised  to  read  as 
follows: 

§74.2    Scope. 

(a)  The  general  reporting  and 
recordkeeping  requirements  of  subpart 
B  of  this  part  apply  to  each  person 
licensed  piu^suant  to  this  chapter  who 
possess  special  nuclear  material  in  a 
quantity  greater  than  350  grams  of 
contained  uranium-235,  uranium-233. 
or  plutoniuim.  or  any  combination 
thereof;  or  who  transfers  or  receives  a 
quantity  of  special  nuclear  material  of  1 
gram  or  more  of  contained  uranium-235. 
uraniimi-233,  or  plutonium.  The  general 
reporting  and  recordkeeping 
requirements  of  subpart  B  of  this  part  do 
not  apply  to  licensees  whose  MC&A 
reporting  and  recordkeeping 
requirements  are  covered  by  §§  72.72, 
72.76.  and  72.78  of  this  chapter. 

(b)  In  addition,  specific  control  and 
accounting  requirements  are  included  in 
subparts  C,  D.  and  E  of  this  part  for 
certain  licensees  who: 

(1)  Possess  and  use  formula  quantities 
of  strategic  special  nuclear  material; 


(2)  Possess  and  use  special  nuclear 
material  of  moderate  strategic 
significance; 

(3)  Possess  and  use  special  nuclear 
material  of  low  strategic  significance;  or 

(4)  Possess  uranium  source  material 
and  equipment  capable  of  producing 
enriched  uraniunf. 

(c)  As  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part     ^ 
establish  procedures  and  criteria  for 
material  control  and  accounting  for  the 
issuance  of  a  certificate  of  compliance 
or  the  approval  of  a  compliance  plan. 

25.  In  §74.4.  definition  for 
"Removals"  is  removed;  the  definitions 
of  "Category  lA  material"  and 
"Inventory  difference  (ID)"  are  revised; 
and  the  definitions  for  "Begiiming 
inventory  (BI)."  "Plant,"  "Removals 
from  inventory,"  and  "Removals  of 
material  from  process"  are  added  in 
alphabetical  order  to  read  as  follows: 

§74.4    Definitions. 

***** 

Beginning  inventory  (BI)  means  the 
book  inventory  quantity  at  the 
beginning  of  an  inventory  period,  and  is 
the  reconciled  physical  inventory 
entered  into  the  books  as  an  adjusted 
inventory  at  the  completion  of  the  prior 
inventory  period. 
***** 

Category  lA  material  means  SSNM 
directly  useable  in  the  manufacture  of  a 
nuclear  explosive  device,  except  if: 

(1)  The  aimensions  are  large  enough 
(at  least  two  meters  in  one  dimension, 
greater  than  one  meter  in  each  of  two 
dimensions,  or  greater  than  25cm  in 
each  of  three  dimensions)  to  preclude 
hidingthe  item  on  an  individual; 

(2)The  total  weight  of  an 
encapsulated  item  of  SSNM  is  such  that 
it  cannot  be  carried  inconspicuously  by 
one  person  {i.e..  at  least  50  kilograms 
gross  weight);  or 

(3)  The  quantity  of  SSNM  (less  than 
0.05  formula  kilograms)  in  each 
container  requires  protracted  diversions 
to  accumulate  five  formula  kilograms. 
***** 

Inventory  difference  (ID)  means  the 
arithmetic  difference  obtained  by 
subtracting  the  quantity  of  SNM 
tabulated  from  a  physical  inventory 
from  the  book  inventory  quantity.  Book 
inventory  quantity  is  equivalent  to  the 
beginning  inventory  (BI)  plus  additions 
to  inventory  (A)  minus  removals  from 
inventory  (R).  while  the  physical 
inventory  quantity  is  the  ending 
inventory  (EI)  for  the  material  balance 
period  in  question  (as  physically 
determined).  Thus  mathematically. 
ID  =  (BI  +  A-R)-EI  or  ID  =  BI + 

A-R-EI 
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Plant  means  a  set  of  processes  or 
)perations  (on  the  same  site,  but  not 
necessarily  all  in  the  same  building) 
coordinated  into  a  single  manufacturing. 
R&D,  or  testing  effort.  A  scrap  recovery 
operation,  or  an  analytical  laboratory, 
serving  both  on-site  and  off-site 
customers  (or  more  than  one  on-site 
manufacturing  effort)  must  be  treated  as 
a  separate  plant.  Physical  inventories 
are  to  be  conducted  for  each  plant  as 
well  as  for  a  total  sit«> 

k  *  *  *  * 

Removals  from  inventory  means 
:  neasured  quantities  of  special  nuclear 
:  naterial  contained  in: 

(1)  Shipments; 

(2)  Waste  materials  transferred  to  an 
m-site  holding  account  via  a  EKDE/NRC 
'onn  741  transaction; 

(3)  Measured  discards  transported 
)ffsite;  and 

(4)  Effluents  released  to  the 
mvironment. 

Removals  of  material  from  process  (or 
"emovals  from  process)  means  measured 
quantities  of  special  nuclear  material 
contained  in: 

(1)  Effluents  released  to  the 
environment; 

I   (2)  Previously  unencapsulated 
materials  that  have  been  encapsulated 
as  sealed  sources; 

(3)  Waste  materials  that  will  not  be 
subject  to  further  on-site  processing  and 
which  are  under  tamper-safing; 

(4)  Ultimate  product  placed  under 
tamper-safing;  and 

(5)  Any  materials  (not  previously 
designated  as  removals  from  process) 
shipped  offsite. 

*  *        *        * 

26.  In  §  74.8.  paragraph  (b)  is  revised 
^o  read  as  follows: 

74.8    Information  collection 
«quirements:  0MB  approval. 

*  *         *         * 

(b)  The  approved  information 
X)llection  requirements  contained  in 
liis  part  appear  in  §§74.11,  74.13. 
^4.15,  74.17,  74.19.  74.31,  74.33,  74.41. 
^4.43.  74.45.  74.51.  74.57.  and  74.59. 

*  *         *         * 

27.  The  heading  of  Subpart  B  is 
revised  to  read  as  follows: 

Subpart  B — General  Reporting  and 
Recordkeeping  Requirements 

28.  Section  74.13  is  revised  to  read  as 
follows: 

74.13    Material  status  reports, 
(a)  Each  licensee,  including  nuclear 
actor  licensees  as  defined  in  §§  50.21 
d  50.22  of  this  chapter,  authorized  to 

ossess  at  any  one  time  and  location 
special  nuclear  material  in  a  quantity 


totaling  more  than  350  grams  of 
contained  uranium-235,  uranium-233, 
or  plutonium,  or  any  combination 
thereof,  shall  complete  and  submit  in 
computer-readable  format  Material 
Balance  Reports  concerning  special 
nuclear  material  receivedj  produced, 
possessed,  o-ansferred,  consimied, 
disposed  of,  or  lost  by  it.  This 
prescribed  computer-readable  report 
replaces  the  DOE/NRC  Form  742  which 
has  been  previously  submitted  in  paper 
form.  The  Physical  Inventory  Listing 
Report  must  be  submitted  with  each 
Material  Balance  Report.  This 
prescribed  computer-readable  report 
replaces  die  DOE/NRC  Form  742C 
which  has  been  previously  submitted  in 
paper  form.  Each  licensee  shall  prepare 
and  submit  the  reports  described  in  this 
paragraph  in  accordance  with 
instructions  (NUREG/BR-0007  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Fuel  Cycle  Safety  and  Safeguards, 
Washington,  DC  20555-0001.  Each 
licensee  shall  submit  a  report  within  60 
calendar  days  of  the  begirming  of  the 
physical  inventory  required  by 
§§  74.19(c).  74.31(c)(5),  74.33(c)(4).  or 
74.43(c)(6)  or  45  calendar  days  of  the 
beginning  of  the  physical  inventory 
required  by  §  74.59(f)(1).  The 
Commission  may  permit  a  licensee  to 
submit  the  reports  at  other  times  for 
good  cause. 

(b)  Any  licensee  who  is  required  to 
submit  routine  Material  Status  Reports 
pursuant  to  §  75.35  of  this  chapter 
(pertaining  to  implementation  of  the 
US/IAEA  Safeguards  Agreement)  shall 
prepare  and  submit  these  reports  only  as 
provided  in  that  section  (instead  of  as 
provided  in  paragraph  (a)(1)  of  this 
section). 

29.  Section  74.17  is  revised  to  read  as 
follows: 

§74.17    Special  nuclear  material  physical 
inventory  summary  report. 

(a)  Each  licensee  subject  to  the 
requirements  of  §  74.31  or  §  74.33  shall 
submit  a  completed  Special  Nuclear 
Material  Physical  Inventory  Summary 
Report  on  NRC  Form  327  not  later  than 
60  calendar  days  from  the  start  of  each 
physical  inventory  required  by 
§  74.31(q)(5)  or  §  74.33(c)(4).  The 
licensee  shall  report  the  physical 
inventory  results  by  plant  and  total 
facility  to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

tb)  Each  licensee  subject  to  the 
requirements  of  §  74.41(a)  shall  submit 


a  completed  Special  Nuclear  Material 
Physical  Inventory  Summary  Report  on 
NRC  Form  327  not  later  than  60 
calendar  days  frism  the  start  of  each 
physical  inventory  required  by 
§  74.43(c)(7).  The  licensee  shall  report 
the  physical  inventory  results  by  plant 
and  total  facility  to  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

(c)  Each  licensee  subject  to  the 
requirements  of  §  74.51  shall  submit  a 
completed  Special  Nuclear  Material 
Physical  Inventory  Summary  Report  on 
NRC  Form  327  not  later  Uian  45 
calendar  days  from  the  start  of  each 
physical  inventory  required  by 
§  74.59(f).  The  licensee  shall  report  the 
physical  inventory  results  by  plants  and 
total  facility  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

30.  Section  74.19  is  added  to  subpart 
B  to  read  as  follows: 

§74.19    Recordkeeping. 

(a)  Licensees  subject  to  the 
recordkeeping  requirements  of  §§  74.31, 
74.33,  74.43,  or  74.59  are  exempt  from 
the  requirements  of  paragraphs  (a)(1) 
through  (4)  of  this  section.  Otherwise: 

(1)  Each  licensee  shall  keep  records 
showing  the  receipt,  inventory 
(including  location  and  unique 
identity),  acquisition,  transfer,  and 
disposal  of  all  special  nuclear  material 
in  its  possession  regardless  of  its  origin 
or  method  of  acquisition. 

(2)  Each  record  relating  to  material 
control  or  material  accoimting  that  is 
required  by  the  regulations  in  this 
chapter  or  by  license  condition  must  be 
maintained  and  retained  for  the  period 
specified  by  the  appropriate  regulation 
or  license  condition.  If  a  retention 
period  is  not  otherwise  specified  by 
regulation  or  license  condition,  the 
licensee  shall  retain  the  record  until  the 
Commission  terminates  the  license  that 
authorizes  the  activity  that  is  subject  to 
the  recordkeeping  requirement. 

(3)  Each  recoraof  receipt,  acquisition, 
or  physical  inventory  of  special  nuclear 
material  that  must  be  maintained 
pursuant  to  paragraph  (a)(1)  of  this 
section  must  be  retained  as  long  as  the 
licensee  retains  possession  of  the 
material  and  for  3  years  following 
transfer  or  disposal  of  such  material. 

(4)  Each  record  of  transfer  of  special 
nuclear  material  to  other  persons  must 
be  retained  by  the  licensee  who  ° 
transferred  the  material  until  the 
Commission  terminates  the  license 
authorizing  the  licensee's  possession  of 
the  material. 
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(b)  Each  licensee  that  is  authorized  to 
possess  special  nuclear  material  in  a 
quantity  exceeding  one  effective 
kilogram  at  any  one  time  shall  establish, 
maintain,  and  follow  written  material 
control  and  accounting  procedures  that 
are  sufficient  to  enable  the  licensee  to 
accoimt  for  the  special  nuclear  material 
in  its  possession  imder  license.  The 
licensee  shall  retain  these  procedures 
until  the  Commission  terminates  the 
license  that  authorizes  possession  of  the 
material  and  retain  any  superseded 
portion  of  the  procedures  for  3  years 
after  the  portion  is  superseded. 

(c)  Other  than  licensees  subject  to 
§§  74.31,  74.33.  74.41,  or  74.51.  each 
licensee  who  is  authorized  to  possess 
special  nuclear  material,  at  any  one  time 
and  site  location,  in  a  quantity  greater 
than  350  grams  of  contained  uranium- 
235,  uranium-233,  or  plutonium,  or  any 
combination  thereof,  shall  conduct  a 
physical  inventory  of  all  special  nuclear 
material  in  its  possession  imder  license 
at  intervals  not  to  exceed  12  months. 
The  results  of  these  physical  inventories 
need  not  be  reported  to  the  Commission, 
but  the  licensee  shall  retain  the  records 
associated  with  each  physical  inventory 
imtil  the  Commission  terminates  the 
license  that  authorized  the  possession  of 
special  nuclear  material. 

(d)  Records  that  must  be  maintained 
pursuant  to  this  part  may  be  the  original 
or  a  reproduced  copy  or  a  microform  if 
the  reproduced  copy  or  microform  is 
duly  authenticated  by  authorized- 
personnel  and  the  microform  is  capable 
of  producing  a  clear  and  legible  copy 
after  storage  for  the  period  specified  by 
Commission  regulations.  The  record 
may  also  be  stored  in  electronic  media 
with  the  capability  for  producing 
legible,  accurate,  and  complete  records 
during  the  required  retention  period. 
Records  such  as  letters,  drawings,  or 
specifications  must  include  all  pertinent 
information  such  as  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

31.  In  §  74.31,  paragraphs  (b)  and 
(c)(4)  are  revised  as  follows: 

§74.31     Nuclear  material  control  and 
accounting  for  special  nuclear  material  of 
low  strategic  significance. 

•        *        •         •        • 

(b)  Implementation:  Each  applicant 
for  a  license,  and  each  licensee  that, 
upon  application  for  modification  of  its 
license,  would  become  newly  subject  to 
the  performance  objectives  of  paragraph 
(a)  of  this  section,  shall  submit  a 
fundamental  nuclear  material  control 
(FNMC)  plan  describing  how  the 
requirements  of  paragraph  (c)  of  this 
section  will  be  met.  The  FNMC  plan 


shall  be  implemented  when  a  license  is 
issued  or  modified  to  authorize  the 
activities  being  addressed  in  paragraph 
(a)  of  this  section,  or  by  the  date 
specified  in  a  license  condition. 

(c)*  *   * 

(4)  in  each  inventory  period,  control 
total  material  control  and  accounting 
measurement  uncertainty  so  that  twice 
its  standard  error  is  less  than  the  greater 
of  9,000  grams  of  U-235  or  0.25  percent 
of  the  active  inventory,  and  assure  that 
any  measurement  performed  imder 
contract  is  controlled  so  that  the 
licensee  can  satisfy  this  requirement; 


Subpart  D — Special  Nuclear  Material  of 
Moderate  Strategic  Significance 

32.  Sections  74.41,  74.43,  and  74.45 
are  added  to  subpart  D  to  read  as 
follows: 

§  74.41    Nuclear  material  control  and 
accounting  for  special  nuclear  material  of 
moderate  strategic  significance. 

(a)  General  performance  objectives. 
Each  licensee  who  is  authorized  to 
possess  special  nuclear  material  (SNM) 
of  moderate  strategic  significance  other 
than  as  sealed  sources  and  to  use  this 
material  at  any  site  other  than  a  nuclear 
reactor  licensed  pursuant  to  part  50  of 
this  chapter,  an  irradiated  fuel 
reprocessing  plant,  or  an  operation 
involved  with  waste  disposal,  shall 
establish,  implement,  and  maintain  a 
Commission-approved  material  control 
and  accounting  (MC&A)  system  that  will 
achieve  the  following  objectives: 

(1)  Maintain  accurate,  current,  and 
reliable  information  on,  and  confirm, 
the  quantities  and  locations  of  SNM  in 
the  licensee's  possession; 

(2)  Conduct  investigations  and  resolve 
any  anomalies  indicating  a  possible  loss 
of  special  nuclear  material; 

(3)  Permit  rapid  determination  of 
whether  an  actual  loss  of  a  significant 
quantity  of  SNM  has  occurred,  with 
significant  quantity  being  either: 

(i)  More  than  one  formula  kilogram  of 
strategic  SNM;  or 

(ii)  10,000  grams  or  more  of  uraniiun- 
235  contained  in  uranium  enriched  up 
to  20.00  percent. 

(4)  Generate  information  to  aid  in  the 
investigation  and  recovery  of  missing 
SNM  in  the  event  of  an  actual  loss. 

(b)  Implementation  schedule.  Each 
applicant  for  a  license  who  would,  upon 
issuance  of  a  license  pursuant  to  any 
part  of  this  chapter,  be  subject  to  the 
requirements  of  paragraph  (a)  of  this 
section  shall: 

(1)  Submit  a  fundamental  nuclear 
material  control  (FNMC)  plan  describing 
how  the  performance  objectives  of 


§  74.41(a)  vfill  be  achieved,  and  how  the 
system  capabilities  required  by 
§  74.41(c)  will  be  met;  and 

(2)  Implement  the  NRC  approved  plan 
submitted  piu-suant  to  paragraph  (b)(1) 
of  this  section  upon  the  Commission's 
issuance  of  a  license  or  by  the  date 
specified  in  a  license  condition. 

(c)  System  capabilities.  To  achieve  the 
general  performance  objectives  specified 
in  §  74.41(a),  the  MC&A  system  must 
include  the  capabilities  described  in 
§§  74.43  and  74.45,  and  must 
incorporate  checks  and  balances  that  are 
sufficient  to  detect  falsification  of  data 
and  reports  that  could  conceal  diversion 
of  SNM  by: 

(1)  A  single  individual,  including  an 
employee  in  any  position;  or 

(2)  Collusion  oetween  two 
individuals,  one  or  both  of  whom  have 
authorized  access  to  SNM. 

$74.43    Internal  controls,  inventory,  and 


(a)  Licensees  subject  to  §  74.41  shall 
maintain  the  internal  control,  inventory, 
and  recordkeeping  capabilities  required 
in  paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  Internal  controls.  (1)  A 
management  structure  shall  be 
established,  documented,  and 
maintained  that  assures; 

(i)  Clear  overall  responsibility  for 
material  control  and  accounting  (MC&A) 
functions; 

(ii)  Independence  from  production 
and  manufacturing  responsibilities;  and 

(iii)  Separation  of  key  responsibilities. 

(2)  The  overall  planning, 
coordination,  and  administration  of  the 
MC&A  functions  for  special  nuclear 
material  (SNM)  shall  be  vested  in  a 
single  individual  at  an  organizational 
level  sufficient  to  assure  independence 
of  action  and  objectiveness  of  decisions. 

(3)  The  licensee  shall  provide  for  the 
adequate  review,  approval,  and  use  of 
written  MC&A  procedures  that  are 
identified  in  the  approved  FN'MC  plan 
as  being  critical  to  the  effectiveness  of 
the  described  system. 

(4)  The  licensee  shall  assure  that 
personnel  who  work  in  key  positions 
where  mistakes  could  degrade  the 
effectiveness  of  the  MC&A  system  are 
trained  to  maintain  a  high  level  of 
safeguards  awareness  and  are  qualified 
to  perform  their  duties  and/or 
responsibilities. 

(5)  The  licensee  shall  establish, 
document,  and  maintain  an  item  control 
program  that: 

(i)  Provides  current  knowledge  of 
SNM  items  with  respect  to  identity, 
element  and  isotope  content,  and  stored 
location;  and 

(ii)  Assures  that  SNM  items  are  stored 
and  handled,  or  subsequently  measured, 


Federal  Register /Vol.  66,  No.  104 /Wednesday,  May  30,  2001  /  Proposed  Rules 


29265 


in  a  manner  such  that  unauthorized 
removal  of  200  grams  or  more  of 
plutonium  or  uranium-233  or  300  grams 
or  more  of  uranium-235,  as  one  or  more 
whole  items  and/or  as  SNM  removed 
from  containers,  will  be  detected. 

(6)  Exempted  fi-om  the  requirements 
of  paragraph  (b)(5)  of  this  section  are 
items  that  exist  for  less  than  14  calendar 
days  and  licensee-identified  items  each 
containing  less  than  200  grams  of 
plutonium  or  uranium-233  or  300  grams 
or  more  of  uranium-235  up  to  a 
cimiulative  total  of  one  formula  strategic 
SNM  or  17  kilograms  of  uranium-235 
contained  in  uranium  enriched  to  10.00 
percent  or  more  but  less  than  20.00 
percent  in  the  uranium-235  isotope. 

(7)  Conduct  and  document  shipper- 
receiver  comparisons  for  all  SNM 
receipts,  both  on  an  individual  batch 
basis  and  a  total  shipment  basis,  and 
ensure  that  any  shipper-receiver 
difference  that  is  statistically  significant 
and  exceeds  twice  the  estimated 
standard  deviation  ofthe  difference 
estimator  and  200  grams  of  plutonium 
or  uranium-233  or  300  grams  of 
uranium-235  is  investigated  and 
resolved;  and 

(8)  Perform  independent  assessments 
of  the  total  MC&A  system,  at  intervals 
not  to  exceed  18  months,  that  assess  the 
performance  ofthe  system,  review  its 
effectiveness,  and  document 
management's  action  on  prior 
assessment  recommendations  and 
identified  deficiencies.  These 
assessments  must  include  a  review  and 
evaluation  of  any  contractor  who 
performs  SNM  accountability 
measurements  for  the  licensee. 

(c)  Inventory  control  and  physical 
inventories.  The  licensee  shall: 
1 1  (1)  Provide  unique  identification  for 
each  item  on  inventory  and  maintain 
inventory  records  showing  the  identity, 
location,  and  quantity  of  SNM  for  these 
items; 

(2)  Document  all  transfers  of  SNM 
between  designated  internal  control 
areas  within  the  licensee's  site; 

(3)  Maintain  and  follow  procedures 
for  tamper-safing  of  containers  or  vaults 
containing  SNM,  if  tamper-safe  seals  are 
to  be  used  for  assuring  the  validity  of 
prior  measurements,  which  include 
control  of  access  to,  and  distribution  of, 
unused  seals  and  to  records  showing  the 
date  and  time  of  seal  application; 

(4)  Maintain  and  follow  procedures 
for  confirming  the  validity  of  prior 
measurements  associated  with 
unencapsulated  and  unsealed  items  on 
ending  inventory; 

(5)  Maintain  and  follow  physical 
inventory  procedures  to  assure  that: 


(i)  The  quantity  of  SNM  associated 
vkrith  each  item  on  ending  inventory  is 
a  measured  value; 

(ii)  Each  item  on  ending  inventory  is 
listed  and  identified  to  assure  that  all 
items  are  listed  and  no  item  listed  more 
than  once; 

(iii)  Cutoff  procedures  for  transfers 
and  processing  are  established  so  that 
all  quantities  are  inventoried  and  none 
are  inventoried  more  than  once; 

(iv)  Cutoff  procedures  for  records  and 
reports  are  established  so  that  all 
transfers  for  the  inventory  and  material 
balance  interval,  and  no  others,  are 
included  in  the  records  for  the  material 
balance  period  in  question; 

(v)  Upon  completion  of  the  physical 
inventory,  all  book  and  inventory 
records,  for  total  plant  and  individual 
internal  control  areas,  are  reconciled 
with  and  adjusted  to  the  results  of  the 
physical  inventory;  and 

(vi)  Measurements  will  be  performed 
for  element  and  isotope  content  on  all 
quantities  of  SNM  not  previously 
measured. 

(6)  Conduct  physical  inventories 
according  to  written  instructions  for 
each  physical  inventory  which: 

(i)  Assign  inventory  duties  and 
responsibilities; 

(ii)  Specify  the  extent  to  which  each 
internal  control  area  and  process  is  to  be 
shut  down,  cleaned  out,  and/or  remain 
static; 

(iii)  Identify  the  basis  for  accepting 
previously  made  measurements  and 
their  limits  of  error;  and 

(iv)  Designate  measurements  to  be 
made  for  physical  inventory  purposes 
and  the  procedures  for  making  these 
jneasurements. 

(7)  For  each  plant,  conduct  physical 
inventories  of  all  possessed  SNM  at 
intervals  not  to  exceed  9  calendar 
months;  and 

(8)  Within  60  calendar  days  after  the 
start  of  each  physical  inventory  required 
by  paragraph  (c)(7)  of  this  section: 

(i)  Calculate,  for  the  material  balance 
period  terminated  by  the  physical 
inventory,  the  inventory  difference  (ID) 
and  its  associated  standard  error  of 
inventory  difference  (SEID)  for  both 
element  and  isotope; 

(ii)  Reconcile  and  adjust  the  book 
record  of  quantity  of  element  and 
isotope  content,  as  appropriate,  to  the 
results  of  the  physical  inventory;  and 

(iii)  Investigate  and  report  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  any  occurrence 
of  SEID  exceeding  0.125  percent  of 
active  inventory,  and  any  occurrence  of 
ID  exceeding  both  three  times  SEID  and 
200  grams  of  plutonium  or  uranium-233 
or  300  grams  of  uranium-235  contained 
in  high  enriched  uranium,  or  9000 


grams  of  uranium-235  contained  in  low 
enriched  uranium.  The  report  will 
include  a  statement  of  the  probable 
reasons  for  the  excessive  inventory 
difference  and  the  corrective  actions 
taken  or  planned, 
(d)  Recordkeeping.  The  licensee  shall: 

(1)  Maintain  records  of  the  receipt, 
shipment,  disposal,  and  current 
inventory  associated  with  all  possessed 
SNM; 

(2)  Maintain  records  of  the  quantities 
of  SNM  added  to  and  removed  from 
process; 

(3)  Maintain  records  of  all  shipper- 
receiver  evaluations  associated  with 
SNM  receipts; 

(4)  Retain  each  record  pertaining  to 
receipt  and  disposal  of  SNM  until  the 
Commission  terminates  the  license;  and 

(5)  Establish  records  that  will 
demonstrate  that  the  performance 
objectives  of  §  74.41(a)(1)  through  (4), 
the  system  capabilities  of  paragraphs  (b) 
and  (c)  of  this  section  and  §  74.45(b)  and 
(c)  have  been  met,  and  maintain  these 
records  in  an  auditable  form,  available 
for  inspection,  for  at  least  3  years, 
unless  a  longer  retention  time  is 
specified  by  §  74.19(b)  of  this  part,  part 
75  of  this  chapter,  or  by  a  specific 
license  condition. 

$  74.45    Measurements  artd  measurement 
control. 

(a)  Licensees  subject  to  §  74.41  shall 
establish  and  maintain  the  measurement 
and  measurement  control  capabilities 
required  by  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Measurements.  The  licensee  shall: 
(1)  Establish,  maintain,  and  use  a 

program  for  the  measiu«ment  of  all 
SNM  received,  produced,  transferred 
between  internal  control  areas,  on 
inventory,  or  shipped,  discarded,  or 
otherwise  removed  from  inventory, 
except  for: 

(i)  Sealed  sources  that  have  been 
determined  by  other  means  to  contain 
less  than  10  grams  of  uranium-235, 
uranium-233,  or  plutonium  each; 

(ii)  Samples  received,  transferred 
between  internal  control  areas,  or  on 
inventory  that  have  been  determined  by 
other  means  to  contain  less  than  10 
grams  of  uranium-235,  uranium-233,  or 
plutonium  each; 

(iii)  Receipt  of  sealed  sources,  of  any 
quantity,  previously  manufactured  and 
shipped  by  the  licensee  and  which  are 
returned  to  the  licensee,  provided  the 
unique  identity  and  encapsulation 
integrity  have  not  been  compromised, 
and  the  booked  receipt  quantity  equals 
the  previously  shipped  quantity  for  the 
involved  sealed  sources;  and 

(iv)  H(iterogeneous  scrap  that  caimot 
be  accurately  measured  in  its  as 
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received  form,  provided  this  scrap  is 
measured  after  dissolution  within  18 
months  of  receipt.  The  after  dissolution 
measurement  must  include 
measurement  of  both  the  resulting 
solution  and  any  undissolved  residues, 
before  any  co-mingling  with  other  scrap 
solutions  or  residues. 

(2)  Maintain  and  follow  a  program  for 
the  development  and  use  of  written 
procedures  that  includes  documented 
review  and  approval  of  these 
procedures,  and  any  revisions  thereof, 
before  use,  for: 

(i)  Preparing  or  acquiring, 
maintaining,  storing,  and  using 
reference  standards; 

(ii)  Calibrating  measurement  systems, 
performing  bulk  mass  and  volume 
measurements,  conducting 
nondestructive  assay  measurements, 
obtaining  samples,  and  performing 
laboratory  analyses  for  element 
concentration  and  isotope  abundance; 
and 

(iii)  Recording,  reviewing,  and 
reporting  measurements. 

(c)  Measurement  control.  To  maintain 
measurement  quality  and  to  estimate 
measurement  uncertainty  values,  the 
licensee  shall: 

(1)  Assign  responsibility  for  planning, 
developing,  coordinating,  and 
administering  a  measurement  control 
program  to  an  individual  who  has  no 
direct  responsibility  for  performing 
measurements  or  for  SNM  processing  or 
handling,  and  who  holds  a  position  at 
an  organizational  level  which  permits 
independence  of  action  and  has 
adequate  authority  to  obtain  all  the 
information  required  to  monitor  and 
evaluate  measiu^ment  quality  as 
required  by  this  section. 

(2)  Ensure  that  any  contractor  who 
performs  MC&A  measurements  services 
conforms  with  applicable  requirements 
in  paragraphs  (c)(5),  (6),  (7),  (10)  and 
(11)  of  this  section.  Conformance  must 
include  reporting  by  the  contractor  of 
sufficient  measurement  control  data  to 
allow  the  licensee  to  calculate  bias 
corrections  and  measurement  limits  of 
error. 

(3)  Ensure  that  potential  sources  of 
sampling  error  are  identified  and  that 
samples  are  representative  by 
performing  process  sampling  tests  using 
well  characterized  materials  to  establish 
or  verify  the  applicability  of  utilized 
procedures  for  sampling  SNM  and  for 
maintaining  sample  integrity  during 
transport  and  storage.  These  sampling 
tests  or  sample  integrity  tests,  as 
appropriate,  shall  be  conducted 
whenever: 

(i)  A  new  sampling  procedure  or 
technique  is  used,  or  new  sampling 
equipment  is  installed; 


(ii)  A  sampling  procedure,  technique, 
or  sampling  equipment  is  modified  to 
the  extent  that  a  systematic  sampling 
error  could  be  introduced;  and 

(iii)  Sample  containers,  sample 
transport  methods,  or  sample  storage 
conditions  are  changed  or  modified  to 
the  extent  that  a  systematic  sampling 
error  could  be  introduced. 

(4)  Establish  and  maintain  a 
measurement  control  program  so  that 
for  each  inventory  period  the  SEID  is 
less  than  0.125  percent  of  the  active 
inventory,  and  assure  that  any  MC&A 
measurements  performed  under  contract 
are  controlled  so  that  the  licensee  can 
satisfy  this  requirement. 

(5)  Generate  current  data  on  the 
performemce  of  each  measurement 
system  used  during  each  material 
balance  period  for  the  establishment  of 
measured  values  and  estimated 
measurement  uncertainties,  including 
estimates  of  bias,  variance  components 
for  calibration,  sampling,  and  repeat 
measurements.  The  program  data  must 
reflect  the  current  process  and 
measurement  conditions  existing  at  the 
time  the  control  measurements  are 
made. 

t6)  Use  standards  on  an  ongoing  basis 
for  the  calibration  and  control  of  all 
measurement  systems  used  for  SNM 
accoimtability.  Calibrations  shall  be 
repeated  whenever  any  significant 
change  occurs  in  a  measiu^ment  system 
or  when  program  data  indicate  a  need 
for  recalibration.  Calibrations  and 
control  standard  measurements  shall  be 
based  on  standards  whose  assigned 
values  are  traceable  to  certified 
reference  standards  or  certified  standard 
reference  materials.  Additionally, 
control  standards  shall  be  representative 
of  the  process  material  or  items  being 
measured  by  the  measurement  system  in 
question. 

(7)  Conduct  control  measurements  to 
provide  current  data  for  the 
determination  of  random  error  behavior. 
On  a  predetermined  schediile,  the 
program  shall  include,  as  appropriate: 

(i)  Replicate  analyses  of  individual 
samples; 

(ii)  Analysis  of  replicate  process 
samples; 

(iii)  Replicate  volume  measiu-ements 
of  bulk  process  batches; 

(iv)  Replicate  weight  measurements  of 
process  items  and  bulk  batches,  or 
alternatively,  the  use  of  data  generated 
from  the  replicate  weighings  of  control 
standard  weights  as  derived  from  the 
control  standard  program;  and 

(v)  Replicate  NDA  measurements  of 
individual  process  containers  (items),  or 
alternatively,  the  use  of  data  generated 
from  the  replicate  measurements  of 


NDA  control  standards  as  derived  from 
the  control  standard  program. 

(8)  Use  all  measurements  and 
measurement  controls  generated  during 
the  ciurent  material  balance  period  for 
the  estimation  of  the  SEID. 

(9)  Evaluate  with  appropriate 
statistical  methods  all  measurement 
system  data  generated  in  paragraph 
(c)(5)  of  this  section  to  determine 
significant  contributors  to  the 
measurement  uncertainties  associated 
with  inventory  differences  and  shipper- 
receiver  differences,  so  that  if  SEID 
exceeds  the  limits  established  in 
paragraph  (c)(4)  of  this  section,  the 
cause  of  the  excessive  SEID  can  be 
identified  for  corrective  action  with 
respect  to  controlling  the  standard  error 
within  applicable  limits. 

(10)  Establish  and  maintain  a 
statistical  control  system,  including 
control  charts  and  formal  statistical 
procedures,  designed  to  monitor  the 
quality  of  each  measurement  device  or 
system.  Control  chart  limits  must  be 
established  to  be  equivalent  to  levels  of 
significance  of  0.05  and  0.001. 

(11)  Promptly  investigate  and  take  any 
appropriate  corrective  action  whenever 
a  control  datiun  exceeds  an  0.05  control 
limit,  and  whenever  a  control  datum 
exceeds  an  0.001  control  limit,  the 
measurement  system  that  generated  the 
datum  shall  immediately  be  placed  out- 
of-service  with  respect  to  MC&A 
measurements  until  the  deficiency  has 
been  corrected  and  the  system  brought 
into  control  within  the  0.05  control 
limits. 

33.  In  §74.51,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§74.51    Nuclear  material  control  and 
accounting  for  strategic  special  nuclear 
material. 

***** 

(c)  Implementation  dates.  Each 
applicant  for  a  license,  and  each 
licensee  that,  upon  application  for 
modification  of  a  license,  would  become 
newly  subject  to  paragraph  (a)  of  this 
section,  shall  submit  a  fundamental 
nuclear  material  control  (FNMC)  plan 
describing  how  the  MC&A  system  shall 
satisfy  the  requirement  of  paragraph  (b) 
of  this  section.  The  FNMC  plan  shall  be 
implemented  when  a  license  is  issued 
or  modified  to  authorize  the  activities 
being  addressed  in  paragraph  (a)  of  this 
section,  or  by  the  date  specified  in  a 
license  condition. 

(d)  Notwithstanding  §  74.59(f)(1), 
licensees  shall  perform  at  least  three 
bimonthly  physical  inventories  after 
implementation  of  the  NRC  approved 
FNMC  Plan  and  shall  continue  to 
perform  bimonthly  inventories  until 
performance  acceptable  to  the  NRC  has 
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been  demonstrated  and  the  Commission 
has  issued  formal  approval  to  perform 
semiaimud  inventories.  Licensees  who 
have  prior  experience  with  process 
monitoring  and/or  can  demonstrate 
acceptable  performance  against  all  Plan 
commitments  may  request  authorization 
to  perform  semiannual  inventories  at  an 
earlier  date. 

34.  In  §  74.57,  the  introductory  text  of 
paragraph  (c)  and  paragraph  (f)(2)  are 
revised  to  read  as  follows: 


§74.57    Alarm  resolution. 

*        *        *        * 


(c)  Each  licensee  shall  notify  the  NRC 
Operations  Center  by  telephone  of  any 
MC&A  alarm  that  remains  imresolved 
beyond  the  time  period  specified  for  its 
resolution  in  the  licensee's  fundamental 
nuclear  material  control  plan. 
Notification  must  occur  within  24 
hours.  The  licensee  may  consider  an 
alarm  to  be  resolved  if: 
*        *        *        * 

(f)  *  •  * 

(2)  Within  24  hours,  the  licensee  shall 
dotify  the  NRC  Operations  Center  by 
telephone  that  an  MC&A  alarm 
resolution  procedure  has  been  initiated. 

35.  In  §  74.59,  paragraphs 
(d)(l).(f)(l)(i)  and  (iii),  and  (h)(2)(ii)  are 
revised  to  read  as  follows: 


§  74.59    Quality  assuranca  and  accounting 
requirements. 


(d)  *  *  * 

(1)  Substantiate  the  plutonium 
element  and  uraniiun  element  and 
isotope  content  of  all  SSNM  received, 
produced,  transferred  between  areas  of 
custodial  responsibility,  on  inventory, 
or  shipped,  discarded,  or  otherwise 
removed  from  inventory; 
*        *        •        * 

(f)*  *  * 

(D*  *  • 

(i)  Calculate  the  inventory  difference 
(ID);  estimate  the  standard  error  of  the 
inventory  difference  (SEID);  and 
investigate  and  report  any  SEID  estimate 
of  0.1  percent  or  more  of  active 
inventory,  and  any  ID  that  exceeds  both 
three  times  SEID  and  200  grams  of 
plutonium  or  uranium-233,  or  300 
grams  of  uranium-235  contained  in  high 
enriched  uranium. 


(iii)  Investigate  and  report  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  any  difference 
that  exceeds  three  times  the  standard 
deviation  determined  from  the 
sequential  analysis; 


(h)*  *  * 
(2)*  *  * 


(ii)  Any  scrap  measured  with  a 
standard  deviation  greater  than  five 
percent  of  the  measured  amount  is 
recovered  so  that  the  results  are 
segregated  by  inventory  period  and 
recovered  within  six  months  of  the  end 
of  the  inventory  period  in  which  the 
scrap  was  generated  except  where  it  can 
be  demonstrated  that  the  scrap 
measurement  uncertainty  will  not  cause 
noncompliance  with  paragraph  (e)(5)  of 
this  section. 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

36.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  3ecs.  53,  63, 103, 104. 122, 161, 
68  Stat.  930,  932,  936,  937,  939,  948,  as 
amended  (42  U.S.C.  2073,  2093,  2133,  2134. 
2152,  2201);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L.  97—425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155.  10161). 

37.  In  §  75.21,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§75.21    Qeneral  requirements. 

*****         _ 

(c)*  •  * 

(2)  Until  installation  information  has 
been  submitted  by  the  licensee,  the 
procedures  shall  be  sufficient  to 
dooiment  changes  in  the  quantity  of 
nuclear  material  in  or  at  its  installation. 
Observance  of  the  procedures  described 
in  §§40.61  or  74.15  of  this  chapter  (or 
the  corresponding  provisions  of  the 
regulations  of  an  Agreement  State)  by 
any  licensee  subject  thereto  shall 
constitute  compliance  with  this 
paragraph. 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

38.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  Sees.  161.  68  Stat.  948,  as 
amended,  sees.  1312, 1701,  as  amended,  106 
Stat.  2932,  2951,  2952,  2953, 110  Stat.  1321- 
349  (42  U.S.C.  2201,  2297b-ll,  2297f);  sees. 
201,  as  amended,  204,  206,  88  Stat.  1244. 
1245,  1246  (42  U.S.C.  5841.  5842,  5845, 
5846).  Sec.  234(a),  83  Stat.  444,  as  amended 
by  Pub.  L.  104-1J4, 110  Stet.  1321,  1321-349 
(42  U.S.C.  2243(a)). 

See.  76.7  also  issued  under  Pub.  L.  95-601, 
sec.  10,  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 
76.22  is  also  issued  under  sec.  193(f).  as 
amended,  104  Stat.  2835,  as  amended  by  Pub. 
L.  104-134.  110  Stat.  1321.  1321-349  (42 
U.S.C.  2243(0).  Sec.  76.35(j)  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 


39.  In  §  76.113,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  76.1 1 3    Formula  quantities  of  strategic 
special  nuclear  material— Category  1. 

(a)  The  requirements  for  material 
control  and  accoimting  for  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I)  are  contained  in 
§§74.11,  74.13.  74.15,  74.17.  74.19, 
74.51.  74.53,  74.55,  74.57.  74.59.  74.81, 
and  74.82  of  this  chapter. 
***** 

40.  In  §  76.115,  paragraph  (a)  is 
revised  to  read  as  follows: 

§76.115    Speciai  nucleer  material  of 
moderate  strategic  significance— Category 
II. 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  moderate  strategic 
significance  (Category  II)  are  contained 
in  §§74.11.  74.13,  74.15.  74.17,  74.19. 
74.41.  74.43.  74.45.  74.81.  and  74.82  of 
this  chapter. 
***** 

41.  In  §  76.117,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  76.1 1 7    Special  nuclear  material  of  low 
strategic  significance — Category  M. 

(a)  The  requirements  for  material 
control  and  accoimting  for  special 
nuclear  material  of  low  strategic 
significance  (Category  III)  are  contained 
in  §§  74.11,  74.13,  74.15,  74.17,  74.19, 
74.33,  74.81,  and  74.82  of  this  chapter. 
However,  inventories  of  uranium 
outside  of  the  enrichment  processing 
equipment  conducted  at  least  every  370 
days  are  deemed  to  satisfy  the 
requirements  of  §  74.19(c). 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

42.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  See.  161,  68  SUt.  948.  as 
amended,  see.  274,  73  SUt.  688  (42  U.S.C. 
2201,  2021);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3, 150.15, 150.15a,  150.31. 
150.32  also  issued  under  sees.  lle(2),  81,  68 
Stat.  923,  935,  as  amended,  sees.  83,  84,  92 
Stat.  3033,  3039  (42  U.S.C.  2014e(2),  2111, 
2113,  2114).  Section  150.14  also  issued  under 
see.  53,  68  Stat.  930.  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135, 141,  Pub.  L.  97—425,  96  Stat.  2232,  2241 
(42  U.S.C.  10155,  10161).  Section  150.17a 
also  issued  under  see.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  sec.  234.  83  Stat.  444  (42  U.S.C.  2282). 
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43.  In  §  150.20,  the  introductory  text 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

§  1 50.20    Recognition  of  Agreement  State 
licennes. 

***** 

(b)  Notwithstanding  any  provision  to 
the  contrary  in  any  specific  license 
issued  by  an  Agreement  State  to  a 
person  engaging  in  activities  in  a  non- 
Agreement  State,  in  an  eirea  of  exclusive 
Federal  jurisdiction  within  an 
Agreement  State,  or  in  offshore  waters 
under  the  general  licenses  provided  in 
this  section,  the  general  licenses 
provided  in  this  section  are  subject  to 
all  the  provisions  of  the  Act,  now  or 
hereafter  in  effect,  and  to  all  applicable 
rules,  regulations,  and  orders  of  the 
Commission  including  the  provisions  of 
§§  30.7  (a)  through  (f),  30.9,  30.10, 
30.14(d).  30.34,  30.41,  and  30.51  to 
30.63,  inclusive,  of  part  30  of  this 
chapter;  §§40.7  (a)  through  (f),  40.9, 
40.10,  40.41,  40.51,  40.61,  40.63 
inclusive,  40.71  and  40.81  of  part  40  of 
this  chapter;  §§  70.7  (a)  through  (f),  70.9, 
70.10,  70.32,  70.42,  70.52,  70.55,  70.56, 
70.60  to  70.62  of  part  70  of  this  chapter; 
§§  74.11,  74.15,  and  74.19  of  part  74  of 
this  chapter;  and  to  the  provisions  of  10 
CFR  parts  19,  20  and  71  and  subparts  C 
through  H  of  part  34,  §§  39.15  and  39.31 
through  39.77,  inclusive,  of  part  39  of 
this  chapter.  In  addition,  any  person 
engaging  in  activities  in  non-Agreement 
States,  in  areas  of  exclusive  Federal 
jurisdiction  within  Agreement  States,  or 
in  offshore  waters  under  the  general 
licenses  provided  in  this  section: 
***** 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  May,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Amiette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  01-13490  Filed  5-29-01;  8:45  am] 
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Aircraft,  inc.  SA26,  SA226,  and  SA227 
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SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Fairchiid  Aircraft.  Inc.  (Fairchiid 
Aircraft)  SA26,  SA226,  and  SA227 
series  airplanes.  The  proposedAD 
would  require  you  to  modify  the 
negative  torque  sensing  test  system  to 
allow  the  igniters  to  automatically  turn 
when  an  engine  senses  low  torque.  The 
proposed  AD  is  the  result  of  two 
instances  of  a  dual  engine  flameout  on 
the  affected  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  a  dual  engine 
flameout  on  the  affected  airplanes  by 
providing  a  system  that  automatically 
turns  on  the  engine  igniters  when  low 
torque  is  sensed.A  dual  engine  flameout 
could  result  in  failure  of  both  engines 
with  consequent  loss  of  control  of  the 
airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  rule  on  or  before  July 
27. 2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  FAA.Central  Region.  Office 
of  the  Regional  Counsel.Attention;  Rules 
Docket  No.  2000-CE-36-AD,  901 
Locust,Room  506,  Kansas  City,  Missouri 
64106.  Comments  may  be  inspected  at 
this  location  between  8  a.m.  and  4 
p.m., Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposedAD  may  be  obtained  from 
Fairchiid  Aircraft,  Inc..  P.O.Box  790490. 
San  Antonio,  Texas  78279-0490; 
telephone:(210)  824-9421;  facsimile: 
(210)  820-8609.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ingrid  Knox.Aerospace  Engineer.  FAA. 
Airplane  Certification  Office,2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5139; 
facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argtmients  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  yovur  comments  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 


and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  the 
proposed  AD. 

We  are  re-examining  the  writing  style 
we  cturently  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  June  1, 
1998.  That  memorandimi  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  your  comments  on  whether 
the  style  of  tlids  document  is  clear,  and 
any  other  suggestions  you  might  have  to 
improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandum  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  receives  my 
comment?  U  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-36-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  Several  occurrences  of 
dual-engine  flameout  on  aircraft  have 
prompted  FAA  to  examine  the  service 
history  of  certain  type-certificated 
airplanes.  Among  those  examined  were 
the  Fairchiid  Aircraft  SA26,  SA226,  and 
SA227  series  airplanes. 

Our  analysis  reveals  the  following: 
— ^Two  incidents  of  dual-engine 

flameout  on  Fairchiid  Aircraft  SA227 

series  airplanes;  and 
— The  incidents  are  imique  to  the 

specific  airplane  configuration  and 

not  the  generic  engine  installation. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  A  dual 
engine  flameout  could  result  in  failure 
of  both  engines  with  consequent  loss  of 
control  of  the  airplane. 

Relevant  Service  Information 

Is  there  service  information  that 
applies  to  this  subject?  Fairchiid 
Aircraft  has  issued  the  following  service 
bulletins: 


Federal  Register /Vol.  66,  No.  104 /Wednesday,  May  30.  2001 /Proposed  Rules 


29269 


—Service  Bulletin  26-74-30-048  (FA 
Kit  Drawing  26K82301),  Revised: 
April  13.  2000.  which  applies  to 
certain  Model  SA26-AT  airplanes; 

—Service  Bulletin  No.  226-74-003  (FA 
Kit  Drawing  27K82087).  Issued: 
March  21.  2000,  which  applies  to 
allSA226  series  airplanes; 

—Service  Bulletin  227-74-003  (FA  Kit 
Drawing  27K82087),  Issued:  March 
21,  2000,  which  applies  to  certain 
Model  SA227-TT  airplanes;  and 

—Service  Bulletin  227-74-001,  Issued: 
July  8,1986.  which  applies  to  certain 
Models  SA227-AT  and  SA227-AC 
airplanes. 
What  are  the  provisions  of  this  service 

bulletin?  The  service  bulletins  specify 

the  incorporation  of  a  kit  that  would 

modify  the  negative  torque  sensing  test 

system  to  allow  the  igniters  to 


automatically  turn  when  an  engine 
senses  low  torque. 

The  FAA's  Determination  and  an 
Explanation  of  the  FroTisions  of  the 
ProposedAD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  tmsafe  condition  referenced  in 

this  document  exists  or  could  develop 

on  other  Fairchiid  Aircraft  SA26. 

SA226,  and  SA227  series  airplanes  of 

the  same  type  design; 
— The  condition  is  unique  to  the 

specific  airplane  configuration  and 

not  the  generic  engine  installation; 
— ^The  actions  specified  in  the 

previously-referenced  service 


information  should  be  accomplished 
on  the  affected  airplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to 
incorporate  the  applicable  kit  as 
specified  in  the  previously-referenced 
service  information. 

Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  affects  259  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  modification: 


16  workhours  x  $60  per  hour  =  $960 


Lat>orcost 


Parts  cost 


Ranges  between  $1,726  and  $6,873  per  airplane  (we 
will  use  a  firgure  of  $4,000. 


Total  cost  per 
airplane 


$4,960 


Total  cost  on 
U.S.  operators 


$1,284,640 


ompliance  Time  of  the  Proposed  AD 

What  is  the  compliance  time  of  the 
proposed  AD?  The  compliance  time  of 
this  proposed  AD  is  witiiin  the  next  6 
calendar  months  after  the  effective  date 
of  this  proposed  AD. 

Why  is  the  proposed  compliance  time 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS)?  Although  a 
dual-engine  flameout  could  only  occur 
on  the  aifected  airplanes  during  airplane 
operation,  the  condition  is  not  direcUy 
related  to  airplane  usage.  The  condition 
exists  on  the  airplanes  regardless  of 
whether  the  airplane  has  accumulated 
50  hours  time-in-service  (TIS)  or  5,000 
hours  TIS. 

The  FAA  has  determined  that  the  6- 
calendar-month  compliance  time: 

—Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  accomplish  the  actions 
in  this  proposed  AD;  and 

—Assumes  that  the  unsafe  condition 
referenced  in  this  proposed  AD  will 
be  corrected  within  a  reasonable  time 
period  without  inadvertently 
groimding  any  of  the  affected 
airplanes. 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  action  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  die  Rides 


Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— AIRWORTHiNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Fairchiid  Aircraft,  Inc.:  Docket  No.  2000- 
CE-36-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


Serial  Nos. 


SA26-AT  .... 
SA226-AT  .. 

SA226-T  

SA226-T(B) 
SA226-TC  .. 


AT100  through  ATI  80E. 

AT001  through  AT074. 

T201  through  T275,  and  T277  through  T291. 

T276  and  T292  through  T417. 

TC201  through  TC419. 
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Modet 


SA227-AC 

SA227-AT 
SA227-TT 


Serial  Nos. 


AC406,    AC415,    AC416,    AC420   through    AC633,    AC637.    AC638. 

AC641  through  AC644,  AC647,  AC648,  AC651,  AC652.  AC656.  and 

AC657. 
AT423  through  AT631. 
TT421  through  TT547. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  prevent  a  dual  engine  flameout  on  the 
affected  airplanes  by  providing  a  system  that 
automatically  turns  on  the  engine  igniters 
when  low  torque  is  sensed.  A  dual  engine 
flameoutcould  result  in  failure  of  both 


engines  with  consequent  loss  of  control  of 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

Incorporate  the  kit  specified  in 
the  applicable  service  bul- 
letin. This  kit  modifies  the 
negative  torque  sensing  test 
system  to  allow  the  igniters  to 
automatically  tum  when  an 
engine  senses  tow  torque. 

Within  the  next  6  calendar 
months  after  the  effective 
date  of  this  AD. 

Accomplish  the  modification  in  accordance  with  the  instaictions  provided  with 
the  kit  that  is  referenced  In  either  Fairchikl  Aircraft  Service  Bulletin  2&-74- 
30-048  (FA  Kit  Drawing  26K82301),  Revised:  April  13,  2000;  Fairchild  Air- 
craft Servk«  Bulletin  No.  226-74-003  (FA  Kit  Drawing  27K82087).  Issued: 
March  21.  2000;  Fairchild  Aircraft  Service  Bulletin  227-74-003  (FA  Kit 
Drawing  27K82087),  Issued:  March  21,  2000;  or  Fairchild  Aircraft  Servtoe 
Bulletin  227-74-001,  Issued:  July  8,  1986,  as  applkable. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Fort  Worth  Airplane 
CertificationOffice  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.Fort  Worth  AGO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  para^aph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Coniad  Ingrid  Knox,  Aerospace 
Engineer.  FAA.  Airplane  Certification  Office. 
2601  Meacham  Boulevard.  Fort  Worth.  Texas 
76193-0150;  telephone:  (817)  222-5139; 
facsimile:  (817)  222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  !  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  firom 
Fairchild  Aircraft,  bic.  P.O.  Box  790490.  San 
Antonio.  Texas  78279-0490.  You  may 
examine  these  documents  at  FAA,  Central 


Region.  Office  of  the  Regional  Counsel.  901 
Locust,  Room  506.  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on  May 
21.2001. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  01-13466  Filed  5-29-01:  8:45  am) 
BIUJN6  COOE  4010-13-U 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[P A1 75-41 1 7;  FRL-6987-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Redeslgnation  of  the 
Pittsi3urgh-Beaver  Valley  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Associated 
■Maintenance  Plan  and  Other 
IMiscellaneous  Revisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nile. 

SUMMARY:  EPA  is  proposing  to 
redesignate  the  Pittsburgh-Beaver  Valley 
ozone  nonattainment  area  (the 
Pittsburgh  Area)  to  attainment  for  the  1- 
hour  ozone  National  Ambient  Air 
Quality  Standard  (NAAQS).  The 
Pittsburgh  area  is  comprised  of 
Allegheny,  Armstrong.  Beaver.  Butler. 
Fayette.  Washington,  and  Westmoreland 
counties.  The  EPA  is  also  proposing  to 
approve  the  maintenance  plan, 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 


(PADEP)  on  April  9,  2001.  as  a  revision 
to  the  Pennsylvania  State 
Implementation  Plan  (SIP).  Approval  of 
the  maintenance  plan  would  put  into 
place  a  plan  for  maintaining  the  1-hour 
ozone  standard  for  the  next  10  years  in 
the  Pittsburgh  area.  PADEP  submitted  a 
1990  base  year  emissions  inventory  for 
nitrous  oxides  (NOx)  to  EPA  on  March 
22, 1996  and  supplemented  the 
inventory  on  February  18, 1997.  EPA  is 
also  proposing  to  approve  the  1990  NOx 
base  year  inventory.  Lastly,  EPA  is  also 
proposing  to  convert  the  limited 
approval  of  Pennsylvania's  New  Source 
Review  (NSR)  program  to  full  approval 
throughout  the  Commonwealth,  with 
the  exception  of  the  5-coimty 
Pennsylvania  portion  of  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area  where  it  will 
retain  its  limited  approval  status  imtil 
that  area  has  an  approved  attainment 
demonstration  for  the  1-hour  ozone 
standard. 

DATES:  Written  comments  must  be 
received  on  or  before  Jxme  29,  2001. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Peimsylvania  19103; 
Peimsylvania  Department  of 
Environmental  Resources,  Bureau  of  Air 
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Quality  Control,  P.O.  Box  8468,  400 

Market  Street,  Harrisburg,  Pennsylvania 

17105. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 

Webster,  (215)  814-2033,  or  via  e-mail 

at  Webster.Iill@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
9,  2001,  the  Commonwealth  submitted  a 
request  that  EPA  redesignate  the 
Pittsburgh  area  to  attainment.  The 
Commonwealth  simultaneously 
submitted  its  proposed  maintenance 
plan  for  the  Pittsburgh  area  and 
requested  that  EPA  parallel  process  its 
approval  of  that  plan  as  a  SIP  revision. 
In  this  document,  EPA  will  answer  the 
following: 

What  action  is  EPA  proposing  to  take? 
Why  is  EPA  taking  this  action? 
What  would  be  the  effect  of  this 

redeslgnation? 
What  is  the  background  for  this  action? 
What  are  the  redeslgnation  review  criteria? 
What  is  EPA's  analysis  of  the 

commonwealth's  request? 

What  actions  is  EPA  proposing  to  take? 

Pursuant  to  a  request  from  the 
Commonwealth  of  Pennsylvania,  EPA  is 
proposing  to  redesignate  the  Pittsburgh 
moderate  ozone  area  from 
nonattainment  to  attainment  of  the  1- 
hour  ozone  NAAQS.  We  are  also 
proposing  to  approve  the  Pittsburgh 
area's  maintenance  plan  submitted  by 
PADEP  on  April  9, 1990  for  approval  by 
EPA  as  a  SIP  revision.  This  revision  is 
being  proposed  under  a  procedure 
called  parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  state's  procedures 
for  amending  its  SIP.  If  the  proposed 
maintenance  plan  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice.  EPA' will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  notice. 
Pennsylvania  will  adopt  its 
maintenance  plan.  The  final  rulemaking 
action  by  EPA  will  occur  only  after  the 
SIP  revision  (i.e.,  the  Pittsburgh  area's 
maintenance  plan)  has  been  adopted  by 
Pennsylvania  and  submitted  formally  to 
EPA  for  incorporation  into  the  SIP. 

Why  is  EPA  taking  this  action? 

The  Pittsbiugh  area  meets  the 
redeslgnation  and  maintenance  plan 
requirements  of  the  Clean  Air  Act 
(CAA). 

What  would  lie  the  efifect  of  this 
redeslgnation? 

The  redeslgnation  would  change  the 
official  designation  of  the  Pennsylvania 
counties  of  Allegheny,  Armstrong, 
Beaver.  Butler,  Fayette,  Washington. 


and  Westmoreland  from  nonattainment 
to  attainment  for  the  1-hour  ozone 
standard.  It  would  also  put  into  place  a 
plan  for  maintaining  the  1-hour  ozone 
standard  for  the  next  10  years.  This 
maintenance  plan  includes  contingency 
measures  to  address  any  future 
violations  of  the  1-hour  ozone  NAAQS. 

What  is  the  background  for  this  action? 

On  November  15, 1990,  the  CAA 
amendments  were  enacted.  Pursuant  to 
section  107(d)(4)(A),  on  November  6, 
1991  (56  FR  56694),  the  Pennsylvania 
counties  of  Allegheny,  Armstrong, 
Beaver,  Butier,  Fayette,  Washington, 
and  Westmoreland  were  designated  as 
the  Pittsburgh-Beaver  Valley  moderate 
ozone  nonattainment  area.  On 
November  12, 1993,  the  Commonwealth 
of  Pennsylvania  formally  submitted  a 
redeslgnation  request  for  the  Pittsburgh 
ozone  nonattainment  area.  At  the  same 
time,  the  Commonwealth  submitted  a 
maintenance  plan  for  the  Pittsburgh  area 
as  a  SIP  revision.  The  maintenance  plan 
was  subsequently  amended  on  January 
13, 1994.  In  November  1994.  the 
Commonwealth  of  Pennsylvania 
suspended  the  implementation  of 
certain  key  control  programs  for  which 
substantial  emission  reduction  credit 
had  been  taken  in  the  submitted 
maintenance  plan — rendering  it  no 
longer  approvable.  Not  until  May  12, 
1995  did  Pennsylvania  submit  a  revised 
maintenance  plan  to  correct  the 
deficiencies  caused  by  the  suspension  of 
the  previous  version's  key  control 
strategies.  Early  during  the  1995  ozone 
season,  and  prior  to  the  time  EPA  could 
initiate  rulemaking  on  the  May  12.  1995 
submittal,  the  Pittsburgh  area  violated 
the  ozone  NAAQS,  making  the  area 
ineligible  for  redeslgnation.  The 
Commonwealth  chose  not  to  withdraw 
its  redeslgnation  request.  Therefore,  on 
May  1, 1996  (61  FR  19193),  EPA 
disapproved  the  Commonwealth's 
request  based  upon  the  fact  that  the  area 
violated  the  NAAQS  for  ozone  in  1995. 

On  November  25, 1996  the 
Commonwealth  certified  that  the 
Pittsburgh  area  monitored  no 
exceedances  during  1996  and  formally 
requested  an  attainment  date  extension 
from  November  1996  to  November  1997. 
EPA  granted  the  Commonwealth  an 
attainment  date  extension  on  February 
25, 1997  (62  FR  8389).  Subsequentiy, 
the  area  violated  the  NAAQS  again 
during  the  1997  ozone  season.  As 
discussed  later  in  this  document,  the 
Commonwealth  has  since  adopted  and 
implemented  additional  control 
measures  in  the  Pittsburgh  area  to 
reduce  ozone  precursors. 

The  Pittsburgh  area  has  recorded 
three  years  of  complete  quality-assured. 


violation-free  ambient  air  quality 
monitoring  data  for  the  1998  to  2000 
ozone  seasons,  thereby  demonstrating 
that  the  area  has  attained  the  1-hour 
ozone  NAAQS.  On  April  9.  2001. 
PADEP  submitted  a  request  that  EPA 
redesignate  the  Pittsburgh  area  from 
nonattainment  to  attainment  of  the  1- 
hour  ozone  standard.  The  PADEP  also 
requested  that  EPA  parallel  process  its 
approval  of  the  maintenance  plan  in 
concert  with  the  Commonwealth's 
procedures  for  amending  its  SIP. 

What  are  the  redeslgnation  review 
criteria? 

The  Act  provides  the  requirements  for 
redesignating  a  nonattainment  area  to 
attainment.  Specifically,  section 
107(d)(3)(E)  allows  for  redeslgnation 
providing  that:  (1)  The  Administrator 
determines  that  the  area  has  attained  the 
NAAQS;  (2)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
section  110(k);  (3)  The  Administrator 
determines  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  FederaJ  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions;  (4)  The 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175(A);  and,  (5)  The  State  containing 
such  area  has  met  all  requirements 
applicable  to  the  area  under  section  110 
and  part  D. 

The  EPA  provided  guidance  on 
redeslgnation  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  on 
April  16. 1992  (57  FR  13498)  and 
supplemented  on  April  28, 1992  (57  FR 
18070).  The  EPA  has  provided  further 
guidance  on  processing  redeslgnation 
requests  in  the  following  documents: 

1.  "Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redeslgnation  to 
Attainment."  Mary  D.  Nichols,  Assistant 
Administrator  for  Air  and  Radiation, 
October  14, 1994,  (Nichols,  October 
1994). 

2.  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  Carbon  Monoxide,  (CO) 
Nonattainment  Areas,"  D.  Kent  Berry, 
Acting  Director.  Air  Quality 
Management  Division,  Nbvember  30, 
1993. 

3.  "State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
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November  15. 1992,"  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993. 

4.  "State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  Deadlines,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28, 1992.  (Calcagni, 
October  1992). 

5.  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni,  Director, 
Air  Quality  Management  Division, 
September  4, 1992. 

6.  "Contingency  Measiu^s  for  Ozone 
and  Carbon  Monoxide  (CO) 
Redesignations,"  G.T.  Helms,  Chief 
Ozone/Carbon  Monoxide  Programs 
Branch,  Jime  1, 1992. 

7.  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498),  April  16, 1992. 

What  Is  EPA's  analysis  of  the 
Commonwealth's  request? 

1 .  The  Area  Must  Be  Attaining  the  1- 
Hour  Ozone  NAAQS 

For  ozone,  an  area  may  be  considered 
attaining  the  1-hour  ozone  NAAQS  if 
there  are  no  violations,  as  determined  in 
accordance  with  40  CFR  50.9  and 
appendix  H,  based  upon  three  complete 
consecutive  calendar  years  of  quality 
assured  monitoring  data.  A  violation  of 
the  1-hour  ozone  NAAQS  occurs  when 
the  annual  average  number  of  expected 
daily  exceedances  is  equal  to  or  greater 
than  1.05  per  year  at  a  monitoring  site. 
A  daily  exceedance  occiirs  when  the 
maximum  hourly  ozone  concentration 
during  a  given  day  is  0.125  parts  per 
million  (ppm)  or  higher.  The  data  must 
be  collected  and  quality-assured  in 
accordance  with  40  CFR  part  58,  and 
recorded  in  AIRS.  The  monitors  should 
have  remained  at  the  same  location  the 
duration  of  the^  monitoring  period 
required  for  demonstrating  attainment. 
The  PADEP  submitted  ozone  monitoring 
data  for  the  April  through  October 
ozone  season  from  1998  to  2000.  This 
data  has  been  quality  assured  and  is 
recorded  in  AIRS.  During  the  1998  to 
2000  time  period,  the  design  value  is 
123  parts  per  billion.  The  average 
annual  number  of  expected  exceedances 
is  1.0  for  that  same  time  period. 
Therefore,  the  first  criterion  of  section 
107(d)(3)(E)  has  been  satisfied. 


2.  The  Area  Must  Have  a  Fully 
Approved  SIP  Under  Section  llO(k): 
and  the  Area  Must  Have  Met  All 
Applicable  Requirements  Under  Section 
110  and  Part  D 

Section  110  Requirements:  General 
SIP  elements  are  delineated  in  section 
110(a)(2)  of  Title  I,  part  A.  These 
requirements  include  but  are  not  limited 
to  the  following:  submittal  of  a  SIP  that 
has  been  adopted  by  the  state  after 
reasonable  notice  and  public  hearing, 
provisions  for  establishment  and 
operation  of  appropriate  apparatus, 
methods,  systems  and  procedures 
necessary  to  monitor  ambient  air 
quality,  implementation  of  a  permit 
program,  provisions  for  part  C, 
Prevention  of  Significant  Deterioration 
(PSD),  and  part  D,  New  Source  Review 
(NSR)  permit  programs,  criteria  for 
stationary  source  emission  control 
measures,  monitoring  and  reporting,  an 
enhanced  Inspection  and  Maintenance 
(I/M)  program,  and  provisions  for  public 
and  local  agency  participation.  For  the 
purposes  of  redesignation,  the 
Pennsylvania  SIP  was  reviewed  to 
ensure  that  all  requirements  linder  the 
amended  CAA  were  satisfied  through 
approved  SIP  provisions  for  the 
Pittsburgh  area.  EPA  has  concluded  that 
the  Commonwealth's  SIP  for  the 
Pittsburgh  area  satisfies  all  of  the 
section  110  SIP  requirements  of  the 
CAA. 

Part  D:  General  Provisions  for 
Nonattainment  Areas:  Before  the 
Pittsburgh  area  may  be  redesignated  to 
attainment,  it  must  have  fulfilled  the 
applicable  requirements  of  part  D. 
Under  part  D,  an  area's  classification 
determines  the  requirements  to  which  it 
is  subject.  Subpart  1  of  part  D  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas. 
Subpart  2  of  part  D  establishes 
additional  requirements  for 
nonattainment  areas  classified  under 
Table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
Implementation  of  Title  1 ,  specific 
requirements  of  subpart  2  may  override 
subpart  I's  general  provisions  (57  FR 
13501,  April  16, 1992).  The  Pittsburgh 
area  was  classified  as  moderate  ozone 
nonattainment.  Therefore,  in  order  to  be 
redesignated,  the  Commonwealth  must 
meet  the  applicable  requirements  of 
subpart  1  of  part  D — specifically  section 
172(c)  and  176,  as  well  as  the  applicable 
requirements  of  subpart  2  of  part  D. 

Section  1 72(c)  Requirements:  EPA  has 
determined  that  the  redesignation 
request  received  from  PADEP  for  the 
Pittsburgh  area  has  satisfied  all  the 
relevant  submittal  requirements  imder 


section  172(c)  necessary  for  the  area  to 
be  redesignated. 

Earlier  this  year,  on  January  10,  2001 
(66  FR  1925).  EPA  proposed  that  the 
requirements  of  section  172(c)(1)  and 
182(b)(1)  concerning  submission  of  an 
ozone  attainment  demonstration  and 
reasonably  available  control  measures 
for  reasonable  further  progress  (RFP)  or 
attainment  will  no  longer  be  applicable 
to  the  area. 

The  RFP  requirement  imder  section 
172(c)(2)  is  defined  as  progress  that 
must  be  made  toward  attainment. 
Section  182(b)(1)(A)  sets  forth  the 
specific  requirements  for  RFP.  On 
March  22,  1996,  the  Commonwealth 
submitted  a  15%  Rate  of  Progress  plan 
for  the  Pittsburgh  area.  EPA  granted 
conditional  of  that  15%  plan  on  January 
14, 1998  (63  FR  2147).  On  April  3,  2001 
(66  FR  17634),  EPA  converted  its 
conditional  approval  of  the  Pittsburgh 
area's  15%  plan  to  a  full  approval.  By 
meeting  the  specific  15%  plan  RFP 
requirement  of  section  182(b)(1)(A),  the 
Pittsburgh  area  is  also  meeting  the  RFP 
requirement  of  section  172(c)(2). 

Section  172(c)(3)  requires  submission 
and  approval  of  a  comprehensive, 
accurate  and  current  inventory  of  actual 
emissions.  On  January  14. 1998  (63  FR 
2147),  EPA  published  a  conditional 
approval  of  the  1990  base  year 
emissions  inventory  of  volatile  organic 
compounds  (VOCs)  submitted  by 
PADEP  for  the  Pittsburgh  area.  On  April 
3,  2001,  EPA  converted  its  conditional 
approval  of  the  VOCemissions 
inventory  for  the  Pittsburgh  area  to  a 
full  approval  (66  FR  17634).  Today,  EPA 
is  proposing  to  approve  the  1990  NOx 
emission  inventory  for  the  Pittsburgh 
area  as  submitted  by  PADEP  on  March 
22, 1996,  and  supplemented  on 
February  18, 1997. 

Section  172(c)(5)  requires  permits  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
anywhere  in  the  nonattainment  area. 
Section  182(b)(5)  requires  all  major  new 
sources  or  modifications  in  a  moderate 
nonattainment  area  to  achieve  offsetting 
reductions  of  VOCs  at  a  ratio  of  at  least 
1.15  to  1.0.  The  EPA  granted  limited 
approval  of  the  Commonwealth's  NSR 
program  on  December  9, 1997  (62  FR 
64722).  EPA's  sole  reason  for  granting 
limited  approval  rather  than  full 
approval  of  Pennsylvania's  regulations 
was  that  they  do  not  contain  certain 
restrictions  on  the  use  of  emission 
reductions  from  the  shutdown  and 
curtailment  of  existing  sources  or  units 
as  NSR  offsets.  These  restrictions  only 
apply  in  nonattainment  areas  without 
an  approved  attainment  demonstration 
(see  40  CFR  part  51.165(a)(ii)(C)).  The 
only  portion  of  the  Commonwealth 
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where  an  attainment  demonstration  is 
still  required,  and  has  yet  to  be 
approved,  is  the  Pennsylvania  portion  of 
the  Philadelphia- Wilmington-Trenton 
severe  ozone  nonattainment  area 
(consisting  of  Philadelphia,  Delaware, 
Chester,  Montgomery,  and  Bucks 
counties).  Therefore,  EPA  is  also 
proposing  to  convert  its  limited 
approval  of  Pennsylvania's  NSR 
program  to  full  approval  for  the  entire 
Commonwealth,  with  the  exception  of 
the  Pennsylvania  portion  of  the 
Philadelphia-Wilmington-Trenton 
severe  ozone  nonattainment  area  where 
it  shall,  for  the  time  being,  retain  its 
limited  approval  status. 

Section  1 76  Conformity 
Requirements.  Section  176(c)  of  the 
CAA  requires  states  to  establish  criteria 
and  procedures  to  ensure  that  Federally 
supported  or  funded  projects  conform  to 
the  air  quality  planning  goals  in  the 
applicable  SH'.  The  requirements  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved, 
under  tide  23  U.S.C.  of  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
federally  supported  or  funded  projects 
|0"general  conformity").  Section  176 
further  provides  that  state  conformity 
revisions  must  be  consistent  with 
Federal  conformity  regulations  that  the 
CAA  required  the  EPA  to  promulgate. 
The  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  applying  for  purposes  of  evaluating 
the  redesignation  request  imder  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions,  to 
comply  with  the  conformity  provision 
of  the  CAA  continues  to  apply  to  areas 
after  redesignation  to  attainment,  since 
such  areas  would  be  subject  to  a  section 
175A  maintenance  plan.  Second,  EPA's 
Federal  conformity  rules  require  the 
performance  of  conformity  analyses  in 
the  absence  of  Federally  approved  state 
rules.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 
redesignated  to  attainment  and  must 
implement  conformity  under  Federal 
rules  if  state  rules  are  not  yet  approved, 
the  EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request.  Consequentiy,  EPA  may 
approve  the  ozone  redesignation  request 
for  the  Pittsburgh  area  without  a  fully 
approved  conformity  SIP.  See  Detroit, 
Michigan,  carbon  monoxide 
redesignation  published  on  June  30, 
1999  (64  FR  35017),  Cleveland-Akron- 
Lorain  ozone  redesignation  published 


on  May  7, 1996  (61  FR  20458).  and 
Tampa,  Florida,  published  on  December 
7, 1995  (60  FR  52748).  EPA  did  approve 
the  Commonwealth's  general  conformity 
SIP  on  September  29, 1997  (62  FR 
50870). 

By  proposing  approval  of  the 
maintenance  plan  for  the  Pittsburgh 
area,  EPA  is  also  proposing  to  approve 
the  Motor  Vehicle  Emission  Budgets 
(MVEB)  contained  in  that  plan  adequate 
for  maintenance  of  the  ozone  NAAQS. 
Upon  the  effective  date  of  the  final 
approval  of  the  maintenance  plan  for 
the  Pittsburgh  area,  the  MVEB's  for  both 
VOC  and  NOx  contained  in  the  plan 
shall  be  the  applicable  budgets  that 
must  be  used  for  purposes  of 
demonstrating  transportation 
conformity.  These  budgets  shall  replace 
the  VOC  budget  of  the  15%  plan  and  the 
so-called  "NOx  Build/No  Build  Test" 
currently  being  used  to  demonstrate 
transportation  conformity  in  the 
Pittsburgh  area. 

Subpart  2  Section  182  Requirements. 
The  Pittsburgh  area  is  classified  as 
moderate  ozone  nonattainment; 
therefore  part  D,  subpart  2  section 
182(b)  requirements  apply.  In 
accordance  with  the  September  17, 1993 
EPA  guidance  memorandum,  the 
requirements  which  came  due  prior  to 
the  submission  of  the  request  to 
redesignate  the  area  must  be  fully 
approved  into  the  SIP  before  or  at  the 
time  of  the  request  to  redesignate  the 
area  to  attainment.  Those  requirements 
are  discussed  below: 

1990  Base  Year  Inventory.  The  1990 
base  year  emission  inventory  was  due 
on  November  15, 1992.  PADEP 
submitted  the  1990  base  year  emission 
inventory  on  March  22, 1996  and  later 
supplemented  it  on  February  18, 1997. 
Today,  EPA  is  proposing  approval  of  the 
1990  base  year  NOx  inventory  for  the 
Pittsburgh  area  submitted  by  the 
Commonwealth  on  March  22, 1996  and 
supplemented  on  February  18, 1997. 
Please  note  that  EPA  converted  its 
January  14,  1998  (63  FR  2147) 
conditional  approval  of  the  VOC  base 
year  inventory  to  a  full  approval  on 
April  3,  2001  (66  FR  17634). 

Periodic  Emission  Inventory.  Periodic 
inventories  were  rehired  to  be 
submitted  on  November  15, 1995  and 
November  15, 1998,  providing  an 
estimate  of  emissions  for  1993  and  1996, 
respectively.  This  inventory  is  not 
considered  a  SIP  requirement  for  the 
Pittsburgh  area,  therefore  they  do  not 
need  to  be  approved  into  the  SIP. 
Pennsylvania  provided  its  most  recent 
estimates  of  emissions  for  1999  in  this 
redesignation  request  and  these 
emissions  are  summarized  in  tables 
provided  later  in  this  docimient. 


Emission  Statements.  Pennsylvania 
formally  submitted  an  emissions 
statement  SIP  on  November  12, 1992 
and  EPA  approved  it  on  January  12, 
1995  (60  FR  2881). 

15%  Plan.  The  15%  ROP  plan  for 
VOC  reductions  was  required  to  be 
submitted  by  November  15, 1993,  and, 
therefore  is  applicable  to  the  Pittsburgh- 
Beaver  Valley  nwderate  ozone 
nonattairunent  area.  The 
Commonwealth  submitted  a  15%  plan 
on  March  22, 1996  and  EPA  granted  a 
conditional  approval  of  the  plan  on 
January  14, 1998  (63  FR  2147).  PADEP 
revised  its  15  percent  plan  SIP  on  JiUy 
22, 1998  in  order  to  address  the 
conditions  of  the  January  14, 1998 
conditional  approval.  EPA  removed  the 
conditional  approval  of  the 
Conunonwealth's  15  percent  plan  and 
converted  to  a  full  approval  on  April  3, 
2001  (66  FR  17634). 

VOC  and  NOx  RACT  Requirements. 
SIP  revisions  requiring  reasonably 
available  control  technology  (RACT)  for 
three  classes  of  VOC  sources  are 
required  under  section  182(b)(2).  The 
categories  are:  (1)  All  sources  covered 
by  a  Control  Technique  Guideline  (CTG) 
document  issued  between  November  15, 
1990  and  the  date  of  attainment;  (2)  All 
sources  covered  by  a  CTG  issued  prior 
to  November  15, 1990;  (3)  All  other 
major  non-CTG  rules  were  due  by 
November  15, 1992  and  apply  to  the 
Pennsylvania  submittal.  The 
Permsylvania  SIP  has  approved  RACT 
regulations  and  requirements  for  all 
sources  and  source  categories  covered 
by  the  CTG's.  These  are  listed  in 
appendix  A  of  the  Technical  Support 
Document  (TSD)  prepared  in  support  of 
this  proposed  rulemaking.  Copies  of  the 
TSD  are  available,  upon  request,  from 
the  EPA  Regional  Office  listed  in 
ADDRESSES  section  of  this  document. 

On  February  4,  1994,  PADEP 
submitted  a  revision  to  its  SIP  to  require 
major  sources  of  NOx  and  additional 
major  sources  of  VOC  emissions  (not 
covered  by  a  CTG)  to  implement  RACT. 
The  February  4, 1994  submitial  was 
amended  on  May  3, 1994  to  correct  and 
clarify  certain  presiunptive  NOx  RACT 
requirements.  In  the  Pittsburgh  area,  a 
major  source  of  VOC  is  defined  as  one 
having  the  potential  to  emit  50  tons  per 
year  (tpy)  or  more,  and  a  major  source 
of  NOx  is  defined  as  one  having  the 
potential  to  emit  100  tpy  or  more. 
Pennsylvania's  RACT  regulations 
require  sources,  in  the  Pittsburgh  area, 
that  have  the  potential  to  emit  50  tpy  or 
more  of  VOC  and  sources  which  have 
the  potential  to  emit  100  tpy  or  more  of 
NOx  comply  with  RACT  by  May  31, 
1995.  The  regulations  contain 
technology-based  or  operational 
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"presumptive  RACT  emission 
limitations"  for  certain  major  NOx 
sources.  For  other  major  NOx  sources, 
and  all  major  non-CTG  VOC  sources 
(not  otherwise  already  subject  to  RACT 
imder  the  Pennsylvania  SIP),  the 
regulations  contain  a  "generic"  RACT 
provision.  A  generic  RACT  regulation  is 
one  that  does  not,  itself,  specifically 
define  RACT  for  a  source  or  source 
categories  but  instead  allows  for  case- 
by-case  RACT  determinations.  The 
generic  provisions  of  Pennsylvania's 
regulations  allow  for  PADEP  to  make 
case-by-case  RACT  determinations  that 
are  then  to  be  submitted  to  EPA  as 
revisions  to  the  Pennsylvania  SIP. 

On  March  23, 1998  EPA  granted 
conditional  limited  approval  to  the 
Commonwealth's  generic  VOC  and  NOx 
RACT  regulations  (63  FR  13789).  In  that 
action,  EPA  stated  that  the  conditions  of 
its  approval  would  be  satisfied  once  the 
Commonwealth  either  (1)  certifies  that  it 
has  submitted  case-by-case  RACT 
proposals  for  all  soiut:es  subject  to  the 
RACT  requirements  currently  known  to 
PADEP;  or  (2)  demonsti-ate  that  the 
emissions  from  any  remaining  subject 
sources  represent  a  de  minimis  level  of 
emissions  as  defined  in  the  March  23, 
1998  rulemaking.  On  April  22, 1999,  the 
PADEP  made  the  required  submittal  to 
EPA  certif)ring  that  it  had  met  the  terms 
and  conditions  imposed  by  EPA  in  its 
March  23,  1998  conditional  limited 
approval  of  its  VOC  and  NOx  RACT 
regulations  by  submitting  485  case-by- 
case  VOC/NOx  RACT  determinations  as 
SIP  revisions  and  making  the 
demonstration  described  as  condition  2, 
above.  EPA  determined  that 
Pennsylvania's  April  22, 1999  submittal 
satisfies  the  conditions  imposed  in  its 
conditional  limited  approval  published 
on  March  23, 1998.  On  May  3,  2001  (66 
FR  22123),  EPA  published  a  rulemaking 
action  removing  the  conditional  status 
of  its  approval  of  the  Commonwealth's 
generic  VOC  and  NOx  RACT  regulations 
on  a  statewide  basis.  The  regulation 
currently  retains  its  limited  approval 
status.  C3nce  EPA  has  approved  the  case- 
by-case  RACT  determinations  submitted 
by  PADEP  for  subject  sources  located  in 
Allegheny,  Armstrong,  Beaver,  Butier, 
Fayette,  Washington,  and  Westmoreland 
Counties,  the  limited  approval  of 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  shall  convert  to  a  full 
approval  for  the  Pittsburgh  area.  Final 
action  by  EPA  to  approve  the 
redesignation  of  the  Pittsburgh  area 
from  nonattainment  to  attainment  may 
occur  only  after  the  Pennsylvania's 
generic  VOC  and  NOx  RACT  regulations 
are  fully  approved  for  that  area. 

It  should  oe  noted  that  the 
Commonwealth  has  adopted  and  is 


implementing  additional  "post  RACT 
requirements"  to  reduce  seasonal  NOx 
emissions  in  the  form  of  a  NOx  cap  and 
trade  regulation,  25  Pa  Code  Chapters 
121  and  123,  based  upon  a  model  nde 
developed  by  the  States  in  the  Ozone 
Transport  Region.  That  rule's 
compliance  date  is  May  1999.  That 
regulation  was  approved  as  SIP  revision 
on  June  6,  2000  (65  FR  35842). 
Pennsylvania  has  also  adopted 
regulations  to  satisfy  Phase  I  of  the  NOx 
SIP  call  and  submitted  those  regulations 
to  EPA  for  SIP  approval.  Publication  of 
EPA's  rulemaking  action  on  the 
Conunonwealth's  NOx  SIP  call  rule  SIP 
submittal  will  appear  in  the  Federal 
Register  in  the  near  future. 

Stage  n  Vapor  Recovery.  Section 
182(b)(3)  requires  states  to  submit  Stage 
II  nUes  no  later  than  November  15, 
1992.  The  Permsylvania  Stage  II  rules 
were  submitted  as  a  SIP  revision  on 
March  4, 1992.  The  SIP  was 
supplemented  on  October  16, 1995.  EPA 
approved  the  Stage  11  program  for  the 
Commonwealth  of  Pennsylvania  on 
December  13,  1995  (60  FR  63940). 

Enhanced  Vehicle  Inspection  and 
Maintenance  (I/M).  Pennsylvania 
submitted  its  enhanced  I/M  SIP  to  EPA 
on  March  22, 1996.  EPA  granted 
conditional  interim  approval  of  the 
Commonwealth's  enhanced  I/M  SIP  on 
January  28, 1997.  EPA  granted  full 
approval  of  the  Conunonwealth's 
enhanced  I/M  program  on  June  17, 1999 
(64  FR  32411). 

3.  The  Improvement  in  Air  (polity  Must 
Be  Due  to  Permanent  and  Enforceable 
Reductions  in  Emissions 

The  improvement  in  air  quality  must 
be  due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP,  Federal  Measures,  and  other 
state  adopted  measures.  The 
improvement  in  air  quality  in  the 
Pittsburgh  area  is  due  to  emissions 
reductions  bom  reductions  in  point, 
stationary,  area,  and  mobile  sources. 
Point  source  reductions  are  due  to 
implementation  of  RACT,  additional 
NOx  controls,  111(d)  plans  and  National 
Emission  Standards  fgr  Hazardous  Air 
Pollutants  (NESHAPS)  which  reduce 
VOCs,  Prevention  of  Significant 
Deterioration  (PSD),  and  NSR. 
Additional  stationary  area  source 
controls  were  implemented  for  the 
following  categories:  Automobile 
refinish  coatings,  consumer  products, 
architectural  and  industrial 
maintenance  coatings,  wood  furniture 
coatings,  aircraft  surface  coating,  marine 
surface  coating,  metal  furniture  coating, 
municipal  solid  waste  landfills, 
treatment  storage  emd  disposal  facilities, 
and  Stage  II  vapor  recovery.  Several 


programs  were  implemented  to  reduce 
highway  vehicle  emissions,  such  as  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP),  a  Pittsburgh-specific 
summertime  gasoline  7.8  psi  volatility 
limit,  and  enhanced  I/M.  Nonroad 
source  programs  include  Federal  rules 
for  large  and  small  compression-ignition 
engines,  small  spark-ignition  engines, 
and  recreation  spark-ignition  marine 
engines. 

Pennsylvania  has  satisfied  the  criteria 
of  section  107(d)(3)(E)  that  the 
improvement  in  air  quality  must  be  due 
to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP,  Federal  Measures,  and  other 
state  adopted  measures. 

4.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Meeting 
the  Requirements  of  Section  175 A 

Section  175  A  of  the  CAA  sets  for  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  is  a  SIP  revision 
which  provides  for  maintenance  of  the 
relevant  NAAQS  in  the  area  for  at  least 
10  years  after  redesignation.  The  EPA 
memorandum,  dated  September  4, 1992 
from  John  Calcagni,  provides  additional 
guidance  on  the  required  content  of  a 
maintenance  plan.  An  ozone 
maintenance  plan  should  address  the 
following  five  areas:  the  attainment 
emissions  inventory,  maintenance 
demonstration,  monitoring  network, 
verification  of  continued  attainment  and 
a  contingency  plan.  The  attainment 
emissions  inventory  identifies  the 
emissions  level  in  the  area  which  is 
sufficient.to  attain  the  1-hour  ozone 
NAAQS,  and  includes  emissions  during 
the  time  period  which  had  no 
monitored  violations.  Maintenance  is 
demonstrated  by  showing  that  future 
emissions  will  not  exceed  the  level 
established  by  the  attainment  inventory. 
Provisions  for  continued  operation  of  an 
appropriate  air  quality  monitoring 
network  are  to  be  included  in  the 
maintenance  plan.  The  state  must  show 
how  it  will  track  and  verify  the  progress 
of  the  maintenance  plan.  Finally,  the 
potential  contingency  measures  ensure 
prompt  correction  of  any  violation  of 
the  ozone  standard. 

The  PADEP  included  a  1999 
emissions  inventory  as  the  attainment 
inventory.  The  maintenance  plan 
provides  emissions  estimates  from  1990 
to  2011  for  VOCs  and  NOx  (see  Tables 
1  and  2,  below).  The  emissions  in  the 
Pittsburgh  area  are  projected  to  decrease 
from  the  1999  levels.  The  results  of  the 
analysis  show  that  the  Pittsburgh  area  is 
expected  to  maintain  the  air  quality 
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standard  for  at  least  10  years  into  the 
uture  after  redesignation. 


Table  1.— VOC  Emissions  from  1999  to  2011  in  the  Pittsburgh  Area 


Major  source  category 


1999 
attainment 


2007 
proiected 


2011 
projected 


Point  sources 

Stationary  Area  Sources  .... 

Highway  Vehictes  

Nonroad  EnginesA/ehicles 


34 
130 
110 

64 


36 

136 

96 

42 


38 
142 
102 

37 


Total 


338 


313 


319 


Table  2.— NOx  Emissions  from  1999  to  2011  in  the  Pittsburgh  Area 


Major  source  category 


Point  sources 

Stationary  Area  Sources  .... 

Highway  Vehicles  

Nonroad  Engines/Vehicles 


Total 


1999 
attainment 


282 
10 

171 
75 


538 


2007 
projected 


199 
10 

129 
67 


405 


2011 
projected 


199 
10 

115 
60 


384 


The  Commonwealth's  plan  commits 
1 9  continue  the  operation  of  the 
monitors  in  the  area  in  accordance  with 
40  CFR  part  58.  The  Commonwealth's 
plan  also  states  that  it  will  track 
maintenance  by  reviewing  the  air 
quality  and  emissions  data  during  the 
maintenance  period.  As  stated  earlier, 
the  plan  also  includes  motor  vehicle 
emission  budgets  to  be  used  for 
transportation  conformity  purposes  for 
the  Pittsburgh  area  upon  the  effective 
date  of  the  final  approval  of  the 
maintenance  plan. 

The  contingency  plan  for  the 
Pittsburgh  area  consists  of  attainment 
tracking  and  contingency  measures  to  be 
implemented  in  the  event  that  a 
violation  of  the  ozone  NAAQS  occurs  in 
the  Pittsburgh  area.  Two  measures  of 
attaiiunent  tracking  will  be  utilized  in 
the  Pittsburgh  area:  (1)  air  quality 
monitoring  using  the  existing  ozone 
monitoring  network,  and  (2)  inventory 
updates  on  a  regidar  schedule. 
Stationary,  mobile,  and  area  source 
inventories  will  be  updated  a  minimum 
of  once  every  three  years  beginning  in 
2002.  The  inventories  will  be  assessed 
by  comparison  with  the  1999 
maintenance  inventory  to  ensure  that 
the  emissions  do  not  exceed  the 
attainment  year  inventory  by  more  than 
10  percent.  The  Commonwealth  will 
develop  periodic  emissions  inventories 
(every  3  years)  beginning  in  2002  and 
will  evaluate  these  inventories  relative 
to  the  1999  baseline  to  assess  whether 
further  controls  are  needed. 

The  contingency  measures  included 
in  the  plan  to  be  considered  for 
implementation  for  the  Pittsburgh  area 


are  four  VOC  model  rules  ciurentiy 
being  considered  as  additional  measures 
for  the  Philadelphia  Ozone 
Nonattainment  area.  The  rules  are  part 
of  a  recent  Memorandum  of 
Understanding  (MOU)  and  resolutions 
signed  on  March  28,  2001  by  the 
member  states  of  the  Ozone  Transport 
Commission  (OTC).  The  VOC  rules 
under  consideration  have  the  potential 
to  reduce  emissions  from  consimier 
products,  portable  fuel  containers, 
architectural  and  industrial 
Maintenance  coatings,  and  solvent 
cleaning  operations. 

The  Commonwealth's  submittal 
adequately  addresses  the  five  basic 
components  which  comprise  a 
maintenance  plan  (attaiiunent 
inventory,  maintenance  demonstration, 
monitoring  network,  verification  of 
continued  attainment,  and  a 
contingency  plan)  and  therefore, 
satisfies  the  maintenance  plan 
requirement  of  section  107(d)(3)(E). 

The  CAA  section  175 A(b)  also 
requires  the  PADEP  to  submit  a  revision 
of  the  SIP  eight  years  after  the  original 
redesignation  request  is  approved  to 
provide  for  maintenance  of  the  NAAQS 
for  an  additional  10  years  following  the 
first  10-year  period.  The  Commonwealth 
recognizes  that  it  is  required  to  submit 
such  a  SIP  revision  8  years  after  this 
request  and  maintenance  plan  are 
approved. 

Proposed  Actions 

EPA  is  proposing  to  redesignate  the 
Pittsburgh  area  from  nonattainment  to 
attainment  of  the  1-hour  ozone  NAAQS 
and  is  proposing  to  approve  the 


maintenance  plan  submitted  by  the 
Conunonwealth  on  April  9,  2001.  By 
proposing  approval  of  the  Pittsburgh 
area  maintenance  plan,  EPA  is  also 
proposing  to  approve  the  MVEBs 
contained  in  that  plan  as  adequate  for 
maintenance  of  the  ozone  NAAQS  and 
for  transportation  conformity  purposes. 
EPA  is  also  proposing  to  approve  the 
1990  NOx  base  year  emissions 
inventory.  EPA  is  also  proposing  to 
convert  its  limited  approval  of 
Permsylvania's  NSR  program  to  a  full 
approval  for  the  entire  Commonwealth, 
with  the  exception  of  the  Philadelphia 
area  where  it  will  retain  its  limited 
approval  status.  Final  action  by  EPA  to 
approve  the  redesignation  of  the 
Pittsburgh  area  from  nonattainment  to 
attainment  may  occiir  only  after  the 
Pennsylvania's  generic  VOC  and  NOx 
RACT  regulations  are  fully  approved  fat 
that  area. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document.  Interested  parties  should 
submit  comments  by  June  29,  2001.  All 
interested  parties  are  advised  to  submit 
comments  at  this  time  as  EPA  does  not 
intend  to  extend  this  comment  period  or 
to  institute  a  second  comment  period. 

This  redesignation  is  being  proposed 
under  a  procedure  called  parallel 
processing,  whereby  EPA  proposes 
rulemaking  action  concurrently  with  the 
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state's  procedures  for  amending  its 
regulations.  If  the  proposed 
maintenance  plan  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  notice, 
Pennsylvania  will  publish  a  Final 
Rulemaking  Notice  on  the  revisions. 
The  final  rulemaking  action  by  EPA  will 
occiu'  only  afler  the  SIP  revision  has 
been  adopted  by  Pennsylvania  and 
submitted  formally  to  EPA  for 
incorporation  into  the  SIP. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  action  merely  proposes  to 
approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  redesignation  and  associated 
maintenance  plan  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  {5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4).  This  rule 
also  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
proposes  to  approve  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  redesignation 
and  associated  maintenance  plan  also 
are  not  subject  to  Executive  Order  13045 


(62  FR>  19885,  April  23,  1997),  because 
it  is  not  economically  significant.  In 
reviewing  SIP  submissions,  EPA's  role 
is  to  approve  state  choices,  provided 
that  they  meet  the  criteria  of  the  Clean 
Air  Act.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order. 

This  proposed  redesignation  of  the 
Pittsburgh  area  from  nonattainment  to 
attainment  for  the  1-hour  ozone  NAAQS 
does  not  impose  an  information 
collection  burden  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  May  21,  2001 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
(PR  Doc.  01-13513  Filed  5-29-^)1;  8:45  am] 

BILLING  CODE  6560-S»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  660 

[Docket  No.  010509116-116-01;  I.D. 
042301 B] 

RIN  0646-AO87 

Fisheries  off  West  Coast  States  and  In 
tlie  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Restrictions  on 
Frequency  of  Limited  Entry  Permit 
Transfers 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  rule  that 
would  revise  restrictions  on  the 
frequency  and  timing  of  limited  entry 
permit  transfers  and  would  clarify 
NMFS  regulatory  requirements  for 
transferring  limited  entry  permits.  This 
proposed  rule  would  also  update  and 
clarify  limited  entry  program 
regulations  so  that  they  are  more 
readable  for  the  public.  This  action  is 
intended  to  propose  revisions  to  the 
limited  entry  permit  regulations  that 
would  better  address  the  needs  of  the 
small  businesses  participating  in  the 
Pacific  Coast  groundfish  limited  entry 
fishery. 

DATES:  Conunents  must  be  submitted  in 
writing  by  June  19,  2001. 

ADDRESSES:  Send  comments  to  Donna 
Darm,  Acting  Administrator,  Northwest 
Region,  (Regional  Administrator)  NMFS, 
7600  Sand  Point  Way  NE.,  Seattle,  WA 
98115;  or  Rebecca  Lent,  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213.  Copies  of  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  for  this  action 
are  available  from  Donald  Mclsaac, 
Executive  Director,  Pacific  Fishery 
Management  Council  (Council),  2130 
SW  Fifth  Avenue,  Suite  224,  Portland, 
OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT:   ^ 
Yvonne  deReynier  or  Kevin  Ford 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140:  fax:  206-526-6736  and;  e- 
mail:  Yvonne.dereynier@noaa.gov, 
kevin.ford@noaa.gov  or  Svein  Fougner 
(Southwest  Region,  NMFS)  phone:  562- 
980-^000;  fax:  562-980-4047  and;  e- 
mail:  svein.fougner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
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Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
website  of  the  Office  of  the  Federal 
Register:  http://www.access.gpo.gov/su- 
docs/aces/acesl40.html. 

Pacific  Coast  Groundfish  Fishery 

This  proposed  rule  would  revise  the 
Pacific  Coast  groundfish  fishery  limited 
entry  program  regulations  at  50  CFR 
part  660  to  modify  the  restriction  on 
frequency  and  timing  of  limited  entry 
permit  transfers  and  to  update  and  re- 
organize the  regulations  in  a  manner 
that  is  consistent  with  cmrent  NMFS 
permitting  activities  and  practices.  Re- 
organizing limited  entry  program 
regulations  would  not  change  the  effect 
or  intent  of  the  regulations.  This 
proposed  rule  is  based  on 
recommendations  of  the  Council, 
operating  under  the  authority  of  the 
Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The 
background  and  rationale  for  the 
Coimcil's  recommendations  are 
summarized  here.  Further  detail  appears 
In  the  EA/RIR  prepared  by  NMFS  for 
this  action. 

Background 

1 1   Vessel  participation  in  Pacific  Coast 
'  groimdfish  fisheries  is  constrained  in 
part  by  a  limited  entry  permit  program 
initially  implemented  in  1994.  Limited 
entry  permits  were  issued  to  vessels 
meeting  minimimi  groundfish  landings 
requirements  with  trawl,  longline,  or 
pot  gear  during  a  1984  throu^  1988 
window  period. 

Since  the  implementation  of  the 
limited  entry  program,  the  Coimcil  has 
made  sevend  program  changes  to  further 
constrain  effort  in  the  fleet,  including 
k)ennit  combination  requirements  for 
larger  vessels  participating  in  the  fishery 
end  further  access  limitation  for  fixed 
gear  vessels  targeting  sablefish.  In  1998, 
the  Council  introduced  another  measure 
intended  to  constrain  fishing  effort,  a 
limitation  on  the  frequency  of  permit 
transfers  to  once  every  12  months.  The 
Council  also  recommended  restricting 
the  effectiveness  of  a  permit  transfer  to 
the  first  day  of  the  ciunulative  limit 
period  following  the  date  of  the  transfer, 
to  prevent  more  than  one  vessel  from 
using  that  permit  during  a  single  period. 

Individual  vessels  do  not  participate 
in  the  groundfish  fishery  every  day  of 
the  year.  However,  with  unlimited 
permit  transfers  allowed,  a  vessel  might 
transfer  its  permit  to  another  vessel 
when  the  original  vessel  is  participating 


in  another  fishery  or  when  it  is 
undergoing  routine  maintenemce.  When 
unlimited  transfers  were  allowed,  effort 
in  the  fishery  expanded  beyond  effort 
levels  expected  from  the  number  of 
limited  entry  permits  issued.  Therefore, 
to  constrain  effort,  the  Coimcil 
reconunended  that  a  permit  could  be 
transferred  only  once  every  12  months. 

Under  current  regulations,  a  vessel  is 
limited  to  harvesting  a  specific  amount 
of  groimdfish  per  cumulative  limit 
period  (generadly  1  or  2  months).  If  a 
permit  could  be  transferred  to  a 
different  vessel  in  the  middle  of  the 
cumulative  limit  period,  two  vessels 
could  each  harvest  a  cumulative  limit, 
doubling  the  effort  otherwise  expected 
from  that  perinit.  Restricting  the  transfer 
of  permits  to  the  first  day  of  a 
cumulative  limit  period  was  intended  to 
prevent  more  than  one  vessel  fit)m  using 
a  permit  to  harvest  groundfish 
amiulative  limits  during  a  single 
cumulative  limit  period.  NMFS 
implemented  the  Council's 
recommendations  on  restricting  permit 
transfers  on  June  25, 1998  (63  FR 
34606). 

At  its  September  and  November  2000 
meetings,  the  Council  reconsidered 
these  transfer  restrictions  and 
considered  the  need  to  revise  and  clarify 
other  existing  permit  regulations.  While 
the  Coimcil  continued  to  support 
restricting  the  frequency  and  timing  of 
permit  transfers,  it  wanted  to  find  a  way 
to  increase  regulatory  flexibility  for 
permit  holders  without  losing  the 
benefits  from  the  limitations  on  the 
number  of  vessels  that  may  be  attached 
to  a  permit  in  any  1-year  or  cumulative 
limit  period.  To  provide  this  flexibility, 
the  Council  recommended  restricting 
the  frequency  of  limited  entry  permit 
transfers  to  once  per  calendar  year, 
rather  than  once  every  12  months.  The 
Council  also  recommended  a  slight 
modification  to  permit  transfer 
regulations,  to  clarify  that  permit 
transfers  will  be  effective  no  sooner  than 
the  first  day  of  a  cumulative  limit  period 
after  the  signed  permit  transfer  form  and 
the  original  permit  are  submitted  to  the 
agency.  This  change  would  give  an 
owner  enough  time  to  complete  the 
application  package,  even  if  the  owner 
does  not  have  all  necessary  documents 
before  the  start  of  the  cumulative  limit 
period.  This  change  would  still  ensure 
that  the  permit  cannot  be  used  by  two 
vessels  during  the  same  cumulative 
limit  period. 

Since  the  transfer  rule's 
implementation  in  1998,  the  restriction 
on  frequency  and  timing  of  limited 
entry  permit  transfers  has  applied  to 
permit  owners  changing  the  vessel 
registered  to  the  permit  and  to  permit 


ovimers  changing  the  name  of  the 
person(s)  owning  or  leading  the  permit 
without  changing  the  vessel  registration. 
This  restriction  has  adversely  affected 
some  permit-owning  individuals, 
corporations  and  partnerships.  In  recent 
years,  some  entities  owning  limited 
entry  permits  have  merged,  reorganized, 
added  a  partner,  or  incorporated,  but 
have  kept  the  permit  on  the  same  vessel. 
Such  transactions  occur  in  the  normal 
course  of  business  and  do  not  affect 
fishery  participation  levels,  but  are 
coimted  against  the  one  time  transfer 
rule.  Any  change  in  permit  ownership 
structure  limited  the  permit  owner  from 
making  additional  changes  for  a  period 
of  12  months,  such  as  adding  a  new 
vessel  to  the  permit  and/or  leasing  the 
permit  to  another  person  or  entity.  In  an 
increasingly  uncertain  and  depressed 
fisheries  business  environment,  permit 
holders  need  greater  latitude  in  using 
their  permits  where  that  flexibility  will 
achieve  the  original  purpose  of  the 
regulation. 

When  NMFS  learned  that  the  Council 
was  considering  changes  to  the  limited 
entry  permit  regulations,  the  agency 
asked  for  a  Council  recommendation  for 
NMFS  to  revise  and  clarify  the  overall 
limited  entry  program  regulations.  Since 
the  1994  implementation  of  the  limited 
entry  program,  the  Council  has 
recommended  numerous  regulatory 
revisions  in  keeping  with  the  changing 
needs  of  the  fishery.  With  each  change 
to  the  management  of  the  limited  entry 
program,  NMFS  has  revised  the 
appropriate  portions  of  the  permit 
regulations  at  50  CFR  660.333  through 
660.341.  Over  time,  these  revisions, 
additions  and  deletions  have  resulted  in 
a  somewhat  confusing  and  convoluted 
set  of  limited  entry  program  regulations. 

This  proposed  rule  would  modify  the 
limited  entry  program  regulations  to 
remove  outdated  provisions,  rearrange 
and  clarify  currently  applicable 
regulations  into  a  more  readable  and 
user-friendly  format,  and  incorporate 
the  new  Council  recommendations  on 
the  frequency  and  timing  of  permit 
transfers.  Clarifications  of  existing 
requirements  include:  revising  the 
definition  of  "lessee"  to  si>ecify  that 
lessees  do  not  have  the  right  to  transfer 
permits;  revising  the  prohibition  against 
operating  a  limited  entry  vessel  without 
a  limited  entry  permit  so  that  the 
prohibition  is  clear  without  needing 
reference  to  other  regulations; 
rearranging  the  limited  entry  program 
regulations  into  a  more  logical  format; 
removing  permit  regulations  that  deal 
with  permit  applications  that  are  no 
longer  accepted;  and  clarifying 
documentation  needs  for  the  different 
permit  action  requests  that  permit 
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owners  make  to  the  Fisheries  Permits 
Office. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  Chief  Counsel  for  Regiilation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA) 
that  this  proposed  rule,  if  adopted,   . 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  follows: 

A  fish-harvesting  business  is  considered  a 
"small"  business  by  the  SBA  if  it  has  annual 
receipts  not  in  excess  of  $3.0  million.  It  is  the 
limited  entry  fleet  that  would  be  affected  by 
this  action,  and  almost  all  limited  entry 
permit  holders  are  considered  small 
businesses  under  SBA  standards.  Overall, 
this  is  a  minor  action  that  increases  business 
flexibility  for  limited  entry  permit  holders. 
This  action  is  not  expected  to  have  any 
negative  effect,  and  would  positively  benefit 
limited  entry  permit  holders  by:  allowing 
them  the  flexibility  to  plan  permit  transfers 
in  accordance  with  changes  in  seasonal 
management;  improving  the  clarity  and 
usability  of  limited  entry  permit  regulations; 
and  increasing  their  flexibility  in  making 
changes  and  corrections  in  permit  ownership 
documentation. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subfects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  21.2001. 
WUUam  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  ]n  §660.302,  the  definition  for 
"Permit  lessee"  is  revised  to  read  as 
follows: 

§660.302    Definitions. 

***** 

Permit  lessee  means  a  person  who  has 
the  right  to  possess  and  use  a  limited 
entry  permit  for  a  designated  period  of 
time,  with  reversion  of  those  rights  to 
the  permit  owner.  A  permit  lessee  does 


not  have  the  right  to  transfer  a  permit 
or  change  the  ownership  of  the  permit. 

***** 

3.  In  §  660.306,  paragraph  (n)  is 
revised  to  read  as  follows: 

§660.306    Prohit>itions. 

***** 

(n)  Fail  to  carry  onboard  a  vessel  the 
limited  entry  permit  registered  for  use 
with  that  vessel,  if  a  limited  entry 
permit  is  registered  for  use  with  that 
vessel. 


4.  Sections  660.333  through  660.335 
are  revised  to  read  as  follows: 

§  660.333    Limited  entry  fishery— eligibility 
and  registration. 

(a)  General.  In  order  for  a  vessel  to 
participate  in  the  limited  entry  fishery, 
the  vessel  owner  must  hold  (by 
ownership  or  lease)  a  limited  entry 
permit  and,  through  SFD,  must  register 
that  permit  for  use  with  his/her  vessel. 
When  participating  in  the  limited  entry 
fishery,  a  vessel  is  authorized  to  fish 
with  the  gear  type  endorsed  on  the 
limited  entry  permit  registered  for  use 
with  that  vessel.  There  are  three  types 
of  gear  endorsements:  trawl,  longline, 
and  pot  (or  trap).  A  sablefish 
endorsement  is  also  required  for  a  vessel 
to  participate  in  the  regular  and/or  mop- 
up  seasons  for  the  nontrawl,  limited 
entry  sablefish  fishery,  north  of  36°  N. 
lat.  A  limited  entry  permit  confers  a 
privilege  of  participating  in  the  Pacific 
Coast  limited  entry  groundfish  fishery 
in  accordance  with  Federal  regulations 
in  50  CFR  part  660. 

(b)  Eligibility.  Only  a  person  eligible 
to  own  a  documented  vessel  under  the 
terms  of  46  U.S.C.  12102(a)  may  be 
issued  or  may  hold  a  limited  entry 
permit. 

(c)  Registration.  Limited  entry  permits 
will  normally  be  registered  for  use  with 
a  particular  vessel  at  the  time  the  permit 
is  issued,  renewed,  transferred,  or 
replaced.  If  the  permit  will  be  used  with 
a  vessel  other  than  the  one  registered  on 
the  permit,  the  permit  owner  must 
register  that  permit  for  use  with  the  new 
vessel  through  the  SFD.  The  reissued 
permit  must  be  placed  on  board  the  new 
vessel  in  order  for  the  vessel  to 
participate  in  the  limited  entry  fishery. 

(1)  Registration  of  a  permit  to  be  used 
with  a  new  vessel  will  take  effect  no 
earlier  than  the  first  day  of  the  next 
major  limited  entry  cumulative  limit 
period  following  the  date  of  submission 
of  the  transfer  form  and  the  original 
permit. 

(2)  The  major  limited  entry 
cumulative  limit  periods  will  be 
annoimced  in  the  Federal  Register  each 


year  with  the  annual  specifications  and 
management  measures,  or  with  routine 
management  measures  when  the 
cumulative  limit  periods  are  changed. 

(d)  Limited  entry  permits  indivisible. 
Limited  entry  permits  may  not  be 
divided  for  use  by  more  than  one  vessel. 

(e)  Initial  decisions.  SFD  will  make 
initial  decisions  regarding  permit 
endorsements,  renewal,  replacement, 
and  change  in  vessel  registration.  SFD 
will  notify  the  permit  holder  in  v^iting 
with  an  explanation  of  any  decision  to 
deny  a  permit  endorsement,  renewal, 
replacement,  or  change  in  vessel 
registration.  The  SFD  will  decline  to  act 
on  an  application  for  permit 
endorsement,  renewal,  transfer, 
replacement,  or  registration  of  a  limited 
entry  permit  if  the  permit  is  subject  to 
sanction  provisions  of  the  Magnuson- 
Stevens  Act  at  16  U.S.C.  lB58(a)  and 
implementing  regulations  at  15  CFR  part 
904,  subpart  D,  apply. 

§  660.334    Limited  entry  permits- 
Endorsements. 

(a)  "A" endorsement.  A  limited  entry 
permit  with  an  "A"  endorsement 
entitles  the  holder  to  participate  in  the 
limited  entry  fishery  for  all  groundfish 
species  with  the  type(s)  of  limited  entry 
gear  specified  in  the  endorsement, 
except  for  sablefish  harvested  north  of 
36°  N.  lat.  during  times  and  with  gears 
for  which  a  sablefish  endorsement  is 
required.  See  paragraph  (d)  of  this 
section  for  provisions  on  sablefish 
endorsement  requirements.  An  "A" 
endorsement  is  transferable  with  the 
limited  entry  permit  to  another  person, 
or  to  a  different  vessel  under  the  same 
ownership  under  §  660.335.  An  "A" 
endorsement  expires  on  failure  to  renew 
the  limited  entry  permit  to  which  it  is 
affixed 

(b)  Gear  endorsements.  There  are 
three  types  of  gear  endorsements:  trawl, 
longline  and  pot  (trap).  When  limited 
entry  permits  were  first  issued,  some 
vessel  owners  qualified  for  more  than 
one  type  of  gear  endorsement  based  on 
the  landings  history  of  their  vessels. 
Each  limited  entry  permit  has  one  or 
more  gear  endorsements.  Gear 
endorsement(s)  assigned  to  the  permit  at 
the  time  of  issuance  will  be  permanent 
and  shall  not  be  modified.  While 
participating  in  the  limited  entry 
fishery,  the  vessel  registered  to  die 
limited  entry  permit  is  authorized  to 
fish  with  the  gear(s)  endorsed  on  the 
permit.  IXiring  the  limited  entry  fishery, 
permit  holders  may  also  fish  with  open 
access  gear;  except  that  during  a  period 
when  the  limited  entry  fixed  gear 
sablefish  fishery  is  restricted  to  those 
vessels  with  sablefish  endorsements, 


Federal  Register /Vol.  66,  No.  104 /Wednesday,  May  30,  2001  /  Proposed  Rules  29279 


rmit  holders  may  not  fish  for  sablefish 

th  open  access  gear. 

(c)  Vessel  size  endorsements — 

)  General.  Each  limited  entry  permit 
will  be  endorsed  with  the  LOA  for  the 
size  of  the  vessel  that  initially  qualified 
for  the  permit,  except: 

(i)  If  the  permit  is  registered  for  use 
with  a  trawl  vessel  that  is  more  than  5 
ft  (1.52  m)  shorter  than  the  size  for 
which  the  permit  is  endorsed,  it  will  be 
endorsed  for  the  size  of  the  smaller 
vessel. 

(ii)  When  permits  are  combined  into 
one  permit  to  be  registered  for  use  with 
a  vessel  requiring  a  larger  size 
endorsement,  the  new  permit  will  be 
endorsed  for  the  size  that  results  from 
the  combination  of  the  permits  as 
described  in  paragraph  (c)(2)(iii)  of  this 
section. 

(2)  Limitations  of  size 
endorsements — (i)  A  limited  entry 
permit  endorsed  only  for  gear  other  than 
trawl  gear  may  be  registered  for  use  with 
a  vessel  up  to  5  ft  (1.52  m)  longer  than, 
the  same  length  as,  or  any  length  shorter 
than,  the  size  endorsed  on  the  existing 
permit  without  requiring  a  combination 
of  permits  under  §  660.335(b)  or  a 
change  in  the  size  endorsement. 

(ii)  A  limited  entry  permit  endorsed 
for  trawl  gear  may  be  registered  for  use 
with  a  vessel  between  5  ft  (1.52  m) 
shorter  and  5  ft  (1.52  m)  longer  than  the 
size  endorsed  on  the  existing  permit 
without  requiring  a  combination  of 
permits  xmder  §  660.335(b)  or  a  change 
in  the  size  endorsement  under 
paragraph  (c)(l)(i)  of  this  section. 

(iii)  Tne  vessel  harvest  capacity  rating 
for  each  of  the  permits  being  combined 
is  that  indicated  in  Table  2  of  this  part 
for  the  LOA  (in  feet)  endorsed  on  the 
respective  limited  entry  permit.  Harvest 
capacity  ratings  for  fractions  of  a  foot  in 
vessel  length  will  be  determined  by 
multiplying  the  fraction  of  a  foot  in 
vessel  length  by  the  difference  in  the 
^o  ratings  assigned  to  the  nearest 
Integers  of  vessel  length.  The  length 
fating  for  the  combined  permit  is  that 
indicated  for  the  sum  of  the  vessel 
harvest  capacity  ratings  for  each  permit 
being  combined.  If  that  sum  falls 
between  the  sums  for  two  adjacent 
lengths  on  Table  2  of  this  part,  the 
jeneth  rating  shall  be  the  higher  length. 
I   (d)  Sablefish  endorsement  and  tier 
Assignment — (1)  General  Participation  in 
me  limited  entry  fixed  gear  sablefish 
nshery  during  the  "regular"  or  "mop- 
jip"  season  described  in  §  660.323 
a)(2){iii)  and  (v)  north  of  36°  N.  lat., 
■equires  that  an  owner  of  a  vessel  hold 
It  limited  entry  permit,  registered  for  use 
vith  that  vessel,  with  a  longline  or  trap 
or  pot)  endorsement  and  a  sablefish 
mdorsement.  During  a  period  when  the 


limited  entry  sablefish  fishery  is 
restricted  to  those  limited  entry  vessels 
with  sablefish  endorsements,  a  vessel 
with  a  longline  or  pot  limited  entry 
permit  but  without  a  sablefish 
endorsement,  canBot  be  used  to  harvest 
sablefish  in  the  open  access  fishery, 
even  with  open  access  gear.  Limited 
entry  permits  with  sablefish 
endorsements  are  assigned  to  one  of 
three  different  cumulative  trip  limit 
tiers,  based  on  the  qualifying  catch 
history  of  the  permit. 

(i)  A  sablefish  endorsement  with  a  tier 
assignment  will  be  affixed  to  the  permit 
and  will  remain  valid  when  the  permit 
is  transferred. 

(ii)  A  sablefish  endorsement  and  its 
associated  tier  assignment  are  not 
separable  from  the  limited  entry  permit, 
and  therefore  may  not  be  transferred 
separately  from  the  limited  entry 
permit. 

(2)  Issuance  process  for  sablefish 
endorsements  and  tier  assignments,  (i) 
No  new  applications  for  sablefish 
endorsements  will  be  accepted  after 
November  30, 1998. 

(ii)  The  SFD  will  notify  each  owner  of 
a  limited  entry  permit  with  a  sablefish 
endorsement,  by  letter  of  qualification 
status,  of  the  tier  assignment  for  which 
his  or  her  permit  qualifies,  as  indicated 
by  PacFIN  records.  The  SFD  will  also 
send  to  the  permit  owner  a  tier 
assignment  certificate. 

(iii)  If  a  permit  owTier  believes  there 
is  sufficient  evidence  to  show  that  his 
or  her  permit  qualifies  for  a  different  tier 
than  that  listed  in  the  letter  of 
qualification  status,  that  permit  owner 
must,  within  30  days  of  the  issuance  of 
the  SFD's  letter  of  qualification  status, 
submit  information  to  the^FD  to 
demonstrate  that  the  permit  qualifies  for 
a  different  tier.  Section  660.333(d)  sets 
out  the  relevant  evidentiary  standards 
and  burden  of  proof. 

(iv)  After  review  of  the  evidence 
submitted  imder  paragraph  (d)(2)  of  this 
section,  and  any  additional  information 
the  SFD  finds  to  be  relevant,  the  SFD 
will  issue  a  letter  of  determination 
notifying  a  permit  ov^nier  of  whether  the 
evidence  submitted  is  sufficient  to  alter 
the  initial  tier  assignment.  If  the  SFD 
determines  the  permit  qualifies  for  a 
different  tier,  the  permit  owner  will  be 
issued  a  revised  tier  assignment 
certificate  once  the  initial  certificate  is 
returned  to  the  SFD  for  processing. 

(v)  If  a  permit  owner  chooses  to  file 
an  appeal  of  the  determination  imder 
paragraph  (d)(3)  of  this  section,  the 
^  appeal  must  be  filed  with  the  Regional 
Administrator  within  30  days  of  the 
issuance  of  the  letter  of  determination 
(at  paragraph  (d)(3)  of  this  section).  The 
appeal  must  be  in  writing  and  must 


allege  facts  or  circumstances,  and 
include  evidence  demonstrating  why 
the  permit  qualifies  for  a  different  tier 
assignment.  The  appeal  of  a  denial  of  an 
application  for  a  different  tier 
assignment  will  not  be  referred  to  the 
Council  for  a  recommendation  under 
§  660.340(e). 

(vi)  Absent  good  cause  for  further 
delay,  the  Regional  Administrator  will 
issue  a  written  decision  on  the  appeal 
within  30  days  of  receipt  of  the  appeal. 
The  Regional  Administrator's  decision 
is  the  final  administrative  decision  of 
the  Department  of  Commerce  as  of  the 
date  of  the  decision. 

(e)  Endorsement  restrictions.  "A" 
endorsements,  gear  endorsements, 
sablefish  endorsements,  and  sablefish 
tier  assignments  may  not  be  transferred 
separately  from  the  limited  entry 
permit. 

§  660.335    Limited  entry  pennlte—  renewal, 
combination,  change  of  pennit  ownership 
or  pennit  holdership,  and  transfer. 

(a)  Renewal  of  limited  entry  permits 
and  gear  endorsements.  (1)  Limited 
entry  permits  expire  at  the  end  of  each 
calendar  year,  and  must  be  renewed 
between  October  1  and  November  30  of 
each  year  in  order  to  remain  in  force  the 
following  year. 

(2)  Notification  to  renew  limited  entry 
permits  will  be  issued  by  SFD  prior  to 
September  1  each  year  to  the  most 
recent  address  of  the  permit  owner.  The 
permit  owner  shall  provide  SFD  with 
notice  of  any  address  change  within  15 
days  of  the  change. 

(3)  Limited  entry  permit  renewal 
requests  received  in  SFD  between 
November  30  and  December  31  will  be 
effective  on  the  date  that  the  renewal  is 
approved.  A  limited  entry  permit  that  is 
allowed  to  expire  will  not  be  renewed 
imless  the  permit  owner  requests 
reissuance  by  March  31  of  the  following 
year  and  the  SFD  determines  that  failure 
to  renew  was  proximately  caused  by 
illness,  injury,  or  death  of  the  permit 
owner. 

(b)  Combining  limited  entry  permits. 
Two  or  more  limited  entry  permits  with 
"A"  gear  endorsements  for  the  same 
type  of  limited  entry  gear  may  be 
combined  and  reissued  as  a  single 
permit  with  a  larger  size  endorsement  as 
described  in  §660.334(c)(2)(iii).^With 
respect  to  permits  endorsed  for 
nontrawl  limited  entry  gear,  a  sablefish 
endorsement  will  be  issued  for  the  new 
permit  only  if  all  of  the  permits  being 
combined  have  sablefish  endorsements. 
If  two  or  more  permits  with  sablefish 
endorsements  are  combined,  the  new 
permit  will  receive  the  same  tier 
assignment  as  the  tier  with  the  largest 
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cumulative  landings  limit  of  the  pennits 
being  combined. 

(c)  Changes  in  permit  ownership  and 
permit  holder — (1)  General.  The  permit 
owner  may  convey  the  limited  entry 
permit  to  a  different  person.  The  new 
permit  owner  will  not  be  authorized  to 
use  the  permit  until  the  change  in 
permit  ownership  has  been  registered 
with  and  approved  by  the  SFD.  If  the 
listing  of  the  permit  holder  changes 
from  one  person  to  a  different  person, 
but  the  vessel  registration  remains  the 
same  on  a  permit,  the  permit  owner 
shall  submit  to  SFD  an  application 
requesting  a  change  in  a  permit  holder 
(i.e.,  lessee  of  permit).  Such  applications 
shall  be  made  to  SFD  in  advance  of  the 
date  the  permit  holder  wishes  to 
participate  in  the  limited  entry  fishery. 
Permit  holders  cannot  expect  to  have 
their  applications  approved 
immediately  upon  submission. 

(2)  Effective  date.  The  change  in 
ownership  of  the  permit  or  change  in 
the  permit  holder  will  be  effective  on 
the  day  the  change  is  approved  by  SFD, 
unless  there  is  a  concurrent  change  in 
the  vessel  registered  to  the  permit. 
Requirements  for  changing  the  vessel 
registered  to  the  permit  are  described  at 
paragraph  (d)  of  this  section. 

(d)  Changes  in  vessel  registration — 
transfer  of  limited  entry  permits  and 
gear  endorsements — (1)  General.  A 
permit  may  not  be  used  with  any  vessel 
other  than  the  vessel  registered  to  that 
permit.  For  purposes  of  this  section,  a 
permit  transfer  occurs  when,  through 
SFD,  a  permit  owner  registers  a  limited 
entry  permit  for  use  with  a  new  vessel. 
Permit  transfer  applications  must  be 
submitted  to  SFD  with  the  appropriate 
documentation  described  at  paragraph 
(e)  of  this  section.  Upon  receipt  of  a 
complete  application,  and  following 
review  and  approval  of  the  application, 
the  SFD  will  reissue  the  permit 
registered  to  the  new  vessel. 

(2)  Application.  A  complete 
application  must  be  submitted  to  SFD  in 
order  for  SFD  to  review  and  approve  a 
change  in  vessel  registration.  At  a 
minimiun,  permit  owners  seeking  to 
transfer  a  limited  entry  permit  shall 
submit  to  SFD  a  signed  application  form 
and  his/her  current  limited  entry  permit 
before  the  first  day  of  the  cumulative 
limit  period  in  which  they  wish  to 
participate.  If  a  permit  owner  provides 
a  signed  application  and  ciurent  limited 
entry  permit  after  the  first  day  of  a 
cumulative  limit  period,  the  permit  will 
not  be  effective  until  the  succeeding 
cumulative  limit  period.  SFD  will  not 
approve  a  change  in  vessel  registration 
(transfer)  until  it  receives  a  complete 
application,  the  existing  permit,  a 


current  copy  of  the  USCG  1270,  and 
other  required  docvunentation. 

(3)  Effective  date.  Changes  in  vessel 
registration  on  permits  will  take  effect 
no  sooner  than  the  first  day  of  the  next 
major  limited  entry  cimiulative  limit 
period  following  the  date  that  SFD 
receives  the  signed  permit  transfer  form 
and  the  original  limited  entry  permit. 
Transfers  of  permits  designated  as 
participating  in  the  "B"  platoon  will 
become  effective  no  sooner  than  the  first 
day  of  the  next  "B"  platoon  major 
limited  entry  cumulative  limit  period 
following  the  date  that  SFD  receives  the 
signed  permit  transfer  form  and  the 
original  limited  entry  permit.  No 
transfer  is  effective  until  the  limited 
entry  permit  has  been  reissued  as 
registered  with  the  new  vessel  and  the 
permit  is  in  the  possession  of  the  new 
permit  holder. 

(e)  Restriction  on  frequency  of 
transfers.  Limited  entry  permits  may  not 
be  registered  for  use  with  a  different 
vessel  (transfer)  more  than  once  per 
calendar  year,  except  in  cases  of  death 
of  a  permit  holder  or  if  the  permitted 
vessel  is  totally  lost  as  defined  in 
§660.302.  The  exception  for  death  of  a 
permit  holder  applies  for  a  permit  held 
by  a  partnership  or  a  corporation  if  the. 
person  or  persons  holding  at  least  50 
percent  of  the  ownership  interest  in  the 
entity  dies. 

(1)  A  permit  owner  may  designate  the 
vessel  registration  for  a  permit  as 
"unidentified",  meaning  that  no  vessel 
has  been  identified  as  registered  for  use 
with  that  permit.  No  vessel  is 
authorized  to  use  a  permit  with  the 
vessel  registration  designated  as 
"unidentified". 

(2)  When  a  permit  owner  requests  that 
the  permit's  vessel  registration  be 
designated  as  "imidentified",  the 
transaction  is  not  considered  a 
"transfer"  for  piuposes  of  this  section. 
Any  subsequent  request  by  a  permit 
owner  to  change  fit>m  the 
"unidentified"  status  of  the  permit  in 
order  to  register  the  permit  with  a 
specific  vessel  will  be  considered  a 
change  in  vessel  registration  (transfer) 
and  subject  to  the  restriction  on 
frequency  and  timing  of  changes  in 
vessel  registration  (transfer). 

(f)  Application  and  supplemental 
documentation.  Permit  holders  may 
request  a  transfer  (change  in  vessel 
registration)  and/or  change  in  permit 
ownership  or  permit  holder  by 
submitting  a  complete  application  form. 
In  addition,  a  permit  owner  applying  for 
renewal,  replacement,  transfer,  or 
change  of  ownership  or  change  of 
permit  holder  of  a  limited  entry  permit 
has  the  burden  to  submit  evidence  to 
prove  that  qualification  requirements 


are  met.  The  owner  of  a  permit  endorsed 
for  longline  or  trap  (or  pot)  gear 
applying  for  a  tier  assigimient  under 
§  660.334(d)  has  the  burden  to  submit 
evidence  to  prove  that  certain 
qualification  requirements  are  met.  The 
following  evidentiary  standards  apply: 

(1)  For  a  request  to  change  a  vessel 
registration  and/or  change  in  permit 
ownership  or  permit  holder,  the  permit 
owner  must  provide  SFD  with  a  cmrent 
copy  of  the  USCG  Form  1270  for  vessels 
of  5  net  tons  or  greater,  or  a  current  copy 
of  a  state  registration  form  for  vessels 
under  5  net  tons. 

(2)  For  a  request  to  change  the  vessel 
registration  to  a  permit,  the  permit 
holder  must  submit  to  SFD  a  current 
marine  survey  conducted  by  a  certified 
marine  surveyor  in  accordance  with 
USCG  regulations  to  authenticate  the 
length  overall  of  the  vessel  being  newly 
registered  with  the  permit.  Marine 
surveys  older  than  3  years  at  the  time 
of  the  request  for  change  in  vessel 
registration  will  not  be  considered 
"current"  marine  siuveys  for  purposes 
of  this  requirement. 

(3)  For  a  request  to  change  a  permit's 
ownership  where  the  current  permit 
owner  is  a  corporation,  partnership  or 
other  business  entity,  the  applicant 
must  provide  to  SFD  a  corporate 
resolution  that  authorizes  the 
conveyance  of  the  permit  to  a  new 
owner  and  which  authorizes  the 
individual  applicant  to  request  the 
conveyance  on  behalf  of  the 
corporation,  partnership,  other  business 
entity. 

(4)  For  a  request  to  change  a  permit's 
ownership  that  is  necessitated  by  the 
death  of  the  permit  owner(s),  the 
individual(s)  requesting  conveyance  of 
the  permit  to  a  new  owner  must  provide 
SFD  with  a  death  certificate  of  the 
permit  owner(s)  and  appropriate  legal 
docimientation  that  either:  specifically 
transfers  the  permit  to  a  designated 
individual(s);  or,  provides  legal 
authority  to  the  transferor  to  convey  the 
permit  ownership. 

(5)  For  a  request  to  change  a  permit's 
ownership  that  is  necessitated  by 
divorce,  the  individual  requesting  the 
change  in  permit  ownership  must 
submit  an  executed  divorce  decree  that 
awards  the  permit  to  a  designated 
individual(s). 

(6)  Such  other  relevant,  credible 
documentation  as  the  applicant  may 
submit,  or  the  SFD  or  Regional 
Administrator  may  request  or  acquire, 
may  also  be  considered. 

(g)  Application  forms  available. 
Application  forms  for  the  change  in 
vessel  registration  (transfer)  and  change 
of  permit  ownership  or  permit  holder  of 
limited  entry  permits  are  available  from 
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Ihe  SFD  (see  Table  1,  §  600.502  of  this 
chapter  for  the  address  of  the  Regional 
Administrator).  Contents  of  the 
application,  and  required  supporting 
documentation,  are  specified  in  the 
application  form. 

I  (h)  Records  maintenance.  The  SFD 
Will  maintain  records  of  all  limited 
#ntry  permits  that  have  been  issued, 
lenewed,  transferred,  registered,  or 
teplaced. 

f  660.336    [Removed  and  reserved] 

5.  Section  660.336  is  removed  and 
feserved. 

6.  Section  660.338  is  revised  to  read 
as  follows: 


1660.338 
■wet* 


Limited  entry  permits—  small 


(a)  Small  limited  entry  fisheries  fleets 
at  are  controlled  by  a  local 

ovemment,  were  in  existence  as  of  July 
1, 1991,  and  have  negligible  impacts 
n  the  groundfish  resource,  may  be 
ertified  as  consistent  with  the  goals 
^d  objectives  of  the  limited  entry 
i)rogram  and  incorporated  into  the 
limited  entry  fishery.  Permits  issued 
imder  this  subsection  will  be  issued  in 
Accordance  with  the  standards  and 
procedures  set  out  in  the  PCGFMP  and 
Will  carry  the  rights  explained  therein. 

(b)  A  permit  issued  under  this  section 
may  be  registered  only  to  another  vessel 
hat  will  continue  to  operate  in  the  same 


certified  small  fleet,  provided  that  the 
total  nimiber  of  vessels  in  the  fleet  does 
not  increase.  A  vessel  may  not  use  a 
small  fleet  limited  entry  permit  for 
participation  in  the  limited  entry-  fishery 
outside  of  authorized  activities  of  the 
small  fleet  for  which  that  permit  and 
vessel  have  been  designated. 

7.  Section  660.340  is  revised  to  read 
as  follows: 

§  660.340    Limited  entry  permit  appeals. 

(a)  Decisions  on  appeals  of  initial 
decisions  regarding  issuance,  renewal, 
change  in  vessel  registration,  change  in 
permit  owner  or  permit  holder,  and 
endorsement  upgrade,  will  be  made  by 
the  Regional  Administrator. 

(b)  Appeals  decisions  shall  be  in 
writing  and  shall  state  the  reasons 
therefor. 

(c)  Within  30  days  of  an  initial 
decision  by  the  SFD  denying  issuance, 
renewal,  change  in  vessel  registration, 
change  in  permit  owner  or  permit 
holder,  or  endorsement  upgrade,  on  the 
terms  requested  by  the  applicant,  an 
appeal  may  be  filed  with  die  Regional 
Administrator. 

(d)  The  appeal  must  be  in  writing,  and 
must  allege  facts  or  circimistances  to 
show  why  the  criteria  in  this  subpart 
have  been  met,  or  why  an  exception 
should  be  granted. 

(e)  At  the  appellant's  discretion,  the 
appeal  may  be  accompanied  by  a 


request  that  the  Regional  Administrator 
seek  a  recommendation  from  the 
Coimcil  as  to  whether  the  appeal  should 
be  granted.  Such  a  request  must  contain 
the  appellant's  acknowledgment  that  the 
confidentiality  provisions  of  the 
Magnuson-Stevens  Act  at  16  U.S.C. 
1853(d)  and  part  600  of  this  chapter  are 
waived  with  respect  to  any  information 
supplied  by  the  Regional  Administrator 
to  the  Coimcil  and  its  advisory  bodies 
for  purposes  of  receiving  the  Council's 
recommendation  on  the  appeal.  In 
responding  to  a  request  for  a 
recommendation  on  appeal,  the  Council 
will  apply  the  provisions  of  the 
PCGFMP  in  making  its  recommendation 
as  to  whether  the  appeal  should  be 
granted. 

(f)  Absent  good  cause  for  further 
delay,  the  Regional  Administrator  will 
issue  a  written  decision  on  the  appeal 
within  45  days  of  receipt  of  the  appeal, 
or,  if  a  recommendation  from  the 
Council  is  requested,  within  45  days  of 
receiving  the  Council's 
recommendation.  The  Regional 
Administrator's  decision  is  the  final 
administrative  decision  of  the 
Department  as  of  the  date  of  the 
decision. 
(PR  Doc.  01-13525  Filed  5-29-01;  8:45  am) 
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DEPARTMEMT  OF  AGRICULTURE 

Rural  Housing  Service 

Farm  Service  Agency 

Notice  of  Request  for  Extension  of  a 
Currentty  Approved  Information 
Collection 

AGENCIES:  Riual  Housing  Service,  Farm 

Service  Agency,  USDA. 

ACTION:  Proposed  collection;  comments 

requested. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  subject  agencies' 
intention  to  request  an  extension  for  a 
currently  approved  information 
collection  in  support  of  the  programs  for 
7  CFR,  part  1955,  subpart  B. 
"Management  of  Property,"  and  7  CFR, 
part  1806,  subpart  A,  "Real  Property 
Insurance." 

DATES:  Comments  on  this  notice  must  be 
received  by  July  30,  2001,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
PhiUip  Elder,  Senior  Loan  Officer, 
USDA,  FSA,  Farm  Loan  Programs,  Loan 
Servicing  Division,  1400  Independence 
Ave.  SW,  Washington,  DC  20250-0523, 
telephone  (202)  690-4012.  Electronic 
mail:  phillip_elder@wdc.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR,  Part  1955-B— 
Management  of  Property. 

OMB  Number:  0575-0110. 

Expiration  Date  of  Approval:  August 
31,2001. 

Type  of  Request:  Extension  of  a 
ciuTently  approved  information 
collection. 

Abstract:  This  regulation  prescribes 
the  policies  and  procedures  for  the 
Management  of  real  property  which  has 
been  taken  into  custody  by  the  agency 
after  abandonment  by  the  borrower  and 
management  of  real  and  chattel  property 
which  is  in  the  agency  inventory. 


Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  28  minutes  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
proHt  organizations  and  farms. 

Estimated  Number  of  Respondents: 
292. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses:  292. 

Estimated  Total  Annual  Burden  on 
Respondents:  136. 

Title:  7  CFR,  Part  1806-A— Real 
Property  Insurance. 

OMB  Number:  0575-0087. 

Expiration  Date  of  Approval: 
September  30,  2001. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  This  regtilation  governs  the 
servicing  of  proper^  insurance  on 
buildings  and  land  securing  the  interest 
of  the  Farm  Service  Agency  (FSA)  in 
connection  with  an  FSA  Farm  Loan 
Program  Loan  and  the  Multi-Family 
Housing  Programs  of  the  Rural  Housing 
Service  (RHS).  The  information 
collections  pertain  primarily  to  the 
verification  of  insiu'ance  on  property 
securing  Agency  loans.  This  information 
collection  is  submitted  by  FSA  or  RHS 
borrowers  to  Agency  offices.  It  is 
necessary  to  protect  the  government 
from  losses  due  to  weather,  natural 
disasters,  or  fire  and  ensure  that  hazard 
insurance  requirements  are  met  by  loan 
applicants. 

Estimate  of  Burden:  Public  reporting 
for  this  collection  of  information  is 
estimated  to  average  34  minutes  per 
response. 

Respondents:  Individuals  or 
households,  businesses  or  other  for 
profit  organizations  and  farms. 

Estimated  Number  of  Respondents: 
8,765. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Number  of  Responses: 
8,765. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,896. 

Copies  of  this  information  collection 
can  be  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division  at  (202)  692-0045. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
subject  agencies,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agencies' 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Barbara 
Williams,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Rural  Development,  STOP 
0742, 1400  Independence  Ave.,  SW, 
Washington,  DC  20250.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  May  10,  2001. 
Dawn  Riley, 
Acting  Deputy  Under  Secretary. 

Dated:  May  21,  2001. 
Thomas  Hunt  Shipman, 
Acting  Deputy  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services. 
[FR  Doc.  01-13535  Filed  5-29-01;  8:45  ami 
BIUJNG  CODE  3410-01-U 


DEPARTIMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Distribution  Program: 
Substitution  of  Donated  Beef  and  Pork 
With  Commercial  Beef  and  Poric 

AGENCY:  Food  and  Nutrition  Service, 

USDA 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Food  and  Nutrition  Service's  (FNS) 
intent  to  continue  a  demonstration 
project  to  test  program  changes  designed 
to  improve  the  State  processing  of 
donated  foods  by  allowing  the 
substitution  of  donated  beef  and  pork 
supplied  by  the  Department  of 
Agriculture  (the  Department)  with 
commercial  beef  and  pork.  FNS  is 
invoking  its  authority  under  7  CFR 
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;550.30(t)  to  waive  the  current 
prohibition  in  7  CFR  250.30(f)(l)(i) 
against  the  substitution  of  meat  and 
poultry  items  and  to  establishj^e 
criteria  under  which  substitution  would 
be  permitted.  The  Department  will  use 
the  demonstration  project  results  to 
further  examine  whether  allowing  this 
type  of  substitution  will  result  in 
increased  processor  participation  and 
provide  a  greater  variety  of  processed 
end  products  to  recipient  agencies  in  a 
more  timely  manner  and/ or  at  lower 
costs. 

DATES:  The  proposals  described  in  this 
Notice  may  be  submitted  to  FNS 
through  December  30,  2001.  The 
demonstration  project  runs  until  Jtme 
30,  2003. 

ADDRESSES:  Proposals  should  be  sent  to 
Les  Johnson,  Director,  Food  Distribution 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  Park 
Office  Center,  Room  501,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302-1594. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Brothers,  Schools  and  Institutions 
Branch,  at  (703)  305-2644. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
act  significant  and  therefore  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.550  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials  (7  CFR  Part 
3015,  Subpart  V  and  final  rule-related 
notices  published  at  48  FR  29114,  June 
24, 1983  and  49  FR  22675,  May  31, 
1984). 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  is  thus  exempt  from  the 
provisions  of  that  Act. 

Background 

Section  250.30  of  the  current  Food 
Distribution  Program  regtilations  (7  CFR 
Part  250)  sets  forth  the  terms  and 
conditions  under  which  distributing 
agencies,  subdistributing  agencies,  and 
recipient  agencies  may  enter  into 
contracts  with  commercial  firms  for 
processing  donated  foods  and  prescribes 
the  Tninimiim  requirements  to  be 
included  in  such  contracts.  Section 
250.30(t)  authorizes  FNS  to  waive  any  of 


the  requirements  contained  in  7  CFR 
Part  250  for  the  purpose  of  conducting 
demonstration  projects  to  test  program 
changes  designed  to  improve  the  State 
processing  of  donated  foods. 

Current  Program  Requirements 

The  State  processing  regulations  at 
§  250.30(f)(l)(i)  currently  allow  for  the 
substitution  of  certain  donated  food 
items  with  commercial  foods,  with  the 
exception  of  meat  and  poultry.  Section 
250.30(g)  provides  that,  when  donated 
meat  or  poultry  products  are  processed 
or  when  any  commercial  meat  or 
poultry  product  is  incorporated  into  an 
end  product  containing  one  or  more 
donated  foods,  all  of  the  processing 
shall  be  performed  in  plants  under 
continuous  Federal  meat  or  poultry 
inspection,  or  continuous  State  meat  or 
poultry  inspection  in  States  certified  to 
have  programs  at  least  equal  to  the 
Federal  inspection  programs.  In 
addition  to  Food  Safety  Inspection 
Service  (FSIS)  inspection,  all  donated 
meat  and  potiltry  processing  must  be 
performed  under  Agricultural  Marketing 
Service  (AMS)  acceptance  service 
grading. 

Currently,  only  a  few  companies^ 
process  donated  beef  and  pork.  Those 
processors  have  stated  that  the  current 
policy  prohibiting  the  substitution  of 
donated  beef  and  pork  reduces  the 
quantity  of  donated  beef  and  pork  they 
are  able  to  accept  and  process  during  a 
given  period.  Processors  must  schedule 
production  around  deliveries  of  the 
donated  beef  and  pork  because  those 
products  are  highly  perishable.  Some  of 
the  processors  must  schedule 
production  around  deliveries  of  donated 
beef  and  pork  for  up  to  30  States. 
Vendors  do  not  always  deliver  donated 
beef  and  pork  to  the  processors  as 
schedtiled,  causing  delays  in 
production.  These  delays  may  be 
alleviated  if  the  processors  can  replace 
donated  beef  and  pork  with  their 
commercial  beef  and  pork. 

Demonstration  Proiect 

From  Jime  30,  2001  until  Jime  30, 
2003,  the  Department  will  continue  to 
operate  a  demonstration  project  under 
which  it  will  permit  selected  processors 
to  substitute  donated  beef  and  pork  in 
the  State  processing  program  for 
commercial  beef  and  pork.  Processors 
may  submit  proposals  and  be  approved 
to  participate  in  the  demonstration 
project  during  this  time.  FNS  is 
invoking  its  authority  under  7  CFR 
250.30(t)  to  waive  the  current 
prohibition  in  7  CFR  250.30(f)(l)(i) 
against  substitution  of  beef  and  pork  for 
purposes  of  this  demonstration  project. 


The  term  substitution  in  7  CFR  250.3 
is  defined  to  mean  the  replacement  of 
donated  foods  with  like  quantities  of 
domestically  produced  commercial 
foods  of  the  same  generic  identity  and 
equal  or  better  quality. 

FNS  is  soliciting  interested  beef  and 
pork  processors  to  submit  written 
proposals  to  participate  in  the 
demonstration  project.  The  following 
basic  requirements  will  apply  to  the 
demonstration  project: 

•  As  with  the  processing  of  donated 
beef  and  pork  into  end  products,  AMS 
graders  must  monitor  the  process  of 
substituting  commercial  beef  and  pork 
to  ensure  program  integrity  is 
maintained. 

•  Only  bulk  beef  and  pork  delivered 
by  USDA  vendors  to  the  processor  will 
be  eligible  for  substitution.  No 
backhauled  product  will  be  eligible. 
(Backhauled  product  is  typically  frozen 
beef  and  pork  in  10  pound  chubbs 
delivered  to  schools  which  may  be  sent 
to  processors  for  further  processing  at  a 
later  time.) 

•  Commercial  beef  and  pork 
substituted  for  donated  beef  and  pork 
must  be  certified  by  an  AMS  grader  as 
complying  with  the  same  product 
specifications  as  the  donated  beef  and 
pork.  The  age  of  any  commercial 
product  that  is  used  in  replacement  for 
donated  food  may  not  exceed  six 
months. 

•  Substitution  of  commercial  beef  and 
pork  may  occur  in  advance  of  the  actual 
receipt  of  the  donated  beef  and  pork  by 
the  processor.  However,  no  substitution 
may  occur  before  the  notice  to  deliver 
for  that  processor  is  issued  by  USDA. 
Lead  time  between  the  purchase  and 
delivery  of  donated  beef  and  pork  may 
be  up  to  five  weeks.  Any  variation 
between  the  amount  of  commercial  beef 
and  pork  substituted  and  the  amount  of 
donated  beef  and  pork  received  by  the 
processor  will  be  adjusted  according  to 
guidelines  furnished  by  USDA. 

•  Any  donated  beef  and  pork  not 
used  in  end  products  because  of 
substitution  must  only  be  tised  by  the 
processor  in  other  commercial 
processed  products  and  cannot  be  sold 
as  an  intact  imit.  However,  it  may  be 
used  to  fuffill  other  USDA  contracts 
provided  all  terms  of  the  other  contract 
are  met. 

•  The  only  regulatory  provision  or 
State  processing  contract  term  affected 
by  the  demonstration  project  is  the 
prohibition  on  substitution  of  beef  and 
pork  (section  250.30(f)(l)(i)  of  the 
regulations).  All  other  regulatory  and 
contract  requirements  remain 
unchanged  and  must  still  be  met  by 
processors  participating  in  the 
demonstration  project. 
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The  demonstration  project  will  enable 
FNS  to  continue  to  evaluate  whether  to 
amend  program  regulations  to  allow  the 
substitution  of  donated  beef  and  pork 
with  commercial  beef  and  pork  in  the 
State  processing  program.  Particular 
attention  will  be  paid  to  whether  such 
an  amendment  of  the  regulations  would 
increase  the  number  of  processors 
participating,  and  whether  it  would 
increase  the  quantity  of  donated  beef 
and  pork  that  each  processor  accepts  for 
processing.  Further,  FNS  will  attempt  to 
determine  whether  the  expected 
increase  in  competition  and  the 
expected  increase  in  the  quantity  of 
donated  beef  and  pork  accepted  for 
processing  will  enable  processors  to 
function  more  efficiently,  producing  a 
greater  variety  of  processed  end 
products  more  quickly  and/or  at  lower 
costs. 

hiterested  processors  should  submit  a 
written  proposal  to  FNS  outlining  how 
they  plan  to  carry  out  the  substitution 
while  complying  with  the  above 
conditions.  The  proposal  must  contain 
(1)  a  step-by-step  description  of  how 
production  will  be  monitored:  and  (2)  a 
complete  description  of  the  records  that 
will  be  maintained  for  (a)  the 
commercial  beef  and  pork  substituted 
for  the  donated  beef  and  pork  and  (b) 
the  disposition  of  the  donated  beef  and 
pork  delivered  by  USDA.  All  proposals 
will  be  reviewed  by  representatives  of 
the  Food  Distribution  Division  of  FNS 
and  by  representatives  of  the  AMS 
Livestock  Division's  Commodity 
Procurement  Branch  and  Grading 
Branch.  Companies  approved  for 
participation  in  the  demonstration 
project  will  be  required  to  enter  into  an 
agreement  with  FNS  and  AMS  which 
authorizes  the  processor  to  substitute 
donated  beef  and  pork  with  commercial 
bulk  beef  and  pork  in  fulfilling  any 
ciurent  or  future  State  processing 
contracts  during  the  demonstration 
project  period.  Participation  in  the 
demonstration  project  will  not  ensure 
that  processors  will  be  awarded  any 
State  processing  contracts. 

Dated:  May  23.  2001. 
George  A.  Braley, 

Acting  Administration,  Food  and  Nutrition 

Service. 

[FR  Doc.  01-13520  Filed  5-29-01;  8:45  am] 

BILUNG  CODE  3410-W-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee;  Meeting 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  meeting. 


summary:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  June  22,  2001  at  Harrah's 
Lake  Tahoe  Special  Event  Center, 
Highway  50,  Stateline  NV.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15,  1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  on  implementing 
the  terms  of  the  Fedei^  hiteragency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held  June 
22,  2001.  begiiming  at  9  a.m.  and  ending 
at  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Harrah's  Lake  Tahoe  Special  Event 
Center,  Highway  50,  Stateline,  NV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150, 
(530)  573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  (1)  Report  on  the 
Federal  Interagency  Partnership  meeting 
and  Forest  Service  Urban  Lot  Program; 
(2)  Budget  Subcommittee  report;  (3) 
Other  business;  (4)  EPA  presentation  on 
air  quality:  (5)  public  comment:  and  (6) 
Environmental  Improvement  Program 
implementation.  All  Lake  Tahoe  Basin 
Federal  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend.  Issues 
may  be  brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tajioe 
Basin  Management  Unit  at  the  contact 
address  stated  above. 

Dated:  May  17.2001. 
Maribeth  Gustafiion, 
Forest  Supervisor. 

[FR  Doc.  01-13463  Filed  5-29-01;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Information  on  Articles  for  Physically 
or  Mentally  Handicapped  Persons 
Imported  Free  of  Duty 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  30,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer,  (202)  482- 
3129,  Email  McIayton@doc.gov., 
Department  of  Commerce,  Room  6086, 
14di  &  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instnunent  and  instructions  should  be 
directed  to:  Faye  Robinson,  Statutory 
Import  Programs  Staff,  Room  4211,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  Phone  number:  (202)  482- 
3526,  and  fax  number:  (202)  482-0949. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Congress,  when  it  enacted  legislation 
to  implement  the  Nairobi  Protocol  to  the 
Florence  Agreement,  included  a 
provision  for  the  Departments  of 
Commerce  and  Treasury  to  collect 
information  on  the  import  of  articles  for 
the  handicapped.  Form  ITA-362P, 
Information  on  Articles  for  Physically  or 
Mentally  Handicapped  Persons 
Imported  Free  of  Duty,  is  the  vehicle  by 
which  statistical  information  is  obtained 
to  assess  whether  the  duty-free 
treatment  of  articles  for  the 
handicapped  has  had  a  significant 
adverse  impact  on  a  domestic  industry 
(or  portion  thereof)  manufacturing  or 
producing  a  like  or  directly  competitive 
article.  Without  the  collection  of  data,  it 
would  be  almost  impossible  for  a  sound 
determination  to  be  made  and  for  the 
President  to  appropriately  redress  the 
situation. 

n.  Method  of  Collection 

The  Department  of  Commerce  and  the 
U.S.  Customs  Service  have  copies  of 
Form  ITA-362P  and  distributes  the  form 
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:o  importers  and  brokers  upon  request. 
Mso,  Form  ITA-362P  may  be  printed 
fitim  the  Statutory  Import  Programs 
Staff  portion  of  the  Department  of 
Commerce  website  at  www.ita.doc.gov/ 
IAFrameset.html.  The  importer  or  its 
)roker  normally  completes  the  form, 
which  is  included  in  the  Customs  entry 
>ackage.  Forms  are  then  forwarded  by 
[Customs  officials  or  brokers  to  the 
Department  of  Commerce,  which  keeps 
the  statistical  records. 

in.  Data 

OMB  Number:  0625-01 18. 

Form  Number:  ITA-362P. 

Type  of  Review:  Revision-Regular 
Submission. 

Affected  Public:  Commercial,  non- 
commercial, and  individual  importers  of 
articles  for  the  handicapped  who  wish 
to  receive  duty-free  entry  into  the  U.S. 

Estimated  Number  of  Respondents: 
380. 

Estimated  Time  Per  Response:  4 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  304  hours. 

Estimated  Total  Annual  Costs:  The 
estimated  annual  cost  for  this  collection 
is  $14,240.00  ($3,040.00  for  respondents 
and  $11,200.00  for  federal  government). 

IV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accvu-acy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  24,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-13523  Filed  5-29-01:  8:45  am] 

BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
(A-549-813] 

Continuation  of  Antidumping  Duty 
Order:  Canned  Pineapple  Fruit  From 
Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidumping  duty  order:  Caimed 
pineapple  fruit  from  Thailand. 

SUMMARY:  On  February  2,  2001,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  (c)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidumping  duty  order  on  canned 
pineapple  fruit  ("CPF")  from  Thailand 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dimaping  (66  FR  8777). 
On  May  17,  2001,  the  International 
Trade  Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  order  on  CPF  from 
Thailand  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time  (66  FR  27534).  Therefore,  pursuant 
to  751(d)(2)  of  the  Act  and  19  CFR 
351.218(e)(4).  the  Department  is 
publishing  this  notice  of  the 
continuation  of  the  antidimiping  duty 
order  on  CPF  from  Thailand. 

EFFECTIVE  DATE:  May  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  5,  2000,  the  Department 
initiated  (65  FR  35604),  and  the 
Commission  instituted  (65  FR  35666),  a 
simset  review  of  the  antidumping  duty 
order  on  CPF  from  Thailand,  pursuant 
to  section  751(c)  of  the  Act.  As  a  result 
of  its  review,  the  Department  foimd  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  notified  the  Commission  of  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  See 
Canned  Pineapple  Fruit  From  Thailand; 


Final  Results  of  FiUl  Sunset  Review  of 
Antidumping  Duty  Order,  66  FR  8777 
(February  2,  2001). 

On  May  17,  2001,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  CPF  from 
Thailand  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  See  Canned  Pineapple  Fruit  From 
Thailand,  66  FR  27534  (May  17,  2001) 
and  USITC  PubUcation  3417  (May 
2001),  hivestigation  No.  731-TA-706 
(Review). 

Scope  of  the  Order 

The  merchandise  covered  in  the 
antidumping  duty  order  is  CPF  from 
Thailand.  CPF  is  defined  as  pineapple 
processed  and/or  prepared  into  various 
product  forms,  including  rings,  pieces, 
chimks,  tidbits,  and  crushed  pineapple, 
that  is  packed  and  cooked  in  metal  cans 
with  either  pineapple  juice  or  sugar 
syrup  added.  CPF  is  currently 
classifiable  under  subheadings 
2008.20.0010  and  2008.20.0090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  HTSUS 
2008.20.0010  covers  CPF  packed  in  a 
sugar-based  syrup;  HTSUS  2008.20.0090 
covers  CPF  packed  without  added  sugar 
[i.e.,  juice-packed).  Although  these 
HTSUS  subheadings  are  provided  for 
convenience  and  for  customs  purposes, 
our  written  description  of  the  scope  is 
dispositive. 

Determinatioii 

As  a  result  of  the  determination  by  the 
Department,  and  the  Commission  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  reciurence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidiunping  duty  order  on  CPF  from 
Thailand.  The  effective  date  of 
continuation  of  this  order  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
the  Department  intends  to  initiate  the 
next  five-year  review  of  this  order  not 
later  than  April  2006. 

Dated:  May  23,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  01-13549  Filed  5-2&-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-836] 

Polyvinyl  Alcohol  From  Japan:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Hnal  results  of 
antidumping  duty  administrative 
review. 

summary:  On  February  22,  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  polyvinyl  alcohol  from  Japan.  The 
review  covers  Kuraray  Co.,  Ltd.,  a 
manufacturer/exporter  of  the  subject 
merchandise.  The  period  of  review  is 
May  1,  1999,  through  April  30,  2000. 

We  received  no  comments  from 
interested  parties  on  our  preliminary 
results.  We  have  made  no  changes  to  the 
margin  calculation.  Therefore,  the  final 
results  do  not  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margin  for  Kuraray 
Co.,  Ltd.  is  listed  below  in  the  section 
entitled  "Final  Results  of  Review." 
EFFECTIVE  DATE:  May  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wojcik-Betancourt  or  Brian 
Smith,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202)  482-0629  or  (202)  482-1766. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2000). 

Background 

The  review  covers  one  manufactiirer/ 
exporter,  Kuraray  Co.,  Ltd.  (Kuraray). 
The  period  of  review  (POR)  is  May  1 , 
1999,  through  April  30,  2000. 

On  January  30,  2001,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  first 
antidumping  duty  administrative  review 
of  the  antidumping  duty  order  on 


polyvinyl  alcohol  (PVA)  from  Japan  (65 
-FR  11140). 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review. 
Neither  the  petitioner  nor  Kuraray 
submitted  comments.  The  Department 
has  conducted  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Order 

The  product  covered  by  this  review  is 
PVA.  PVA  is  a  dry,  white  to  cream- 
colored,  water-soluble  sjmthetic 
poljrmer.  This  product  consists  of 
polyvinyl  alcohols  hydrolyzed  in  excess 
of  85  percent,  whether  or  not  mixed  or 
diluted  with  defoamer  or  boric  acid. 
Excluded  frtjm  this  review  are  PVAs 
covalentiy  bonded  with  acetoacetylate, 
carboxylic  acid,  or  sulfonic  acid 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  two  mole  percent,' and  PVAs 
covalentiy  bonded  with  silane 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater 
than  one-tenth  of  one  mole  percent. 
PVA  in  fiber  form  is  not  included  in  the 
scope  of  this  review. 

Tne  merchandise  imder  review  is 
ciirrentiy  classifiable  under  subheading 
3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  is  dispositive. 

Final  Results  of  the  Review 

Neither  party  submitted  comments  or 
additional  information  for  consideration 
in  the  final  results.  Our  final  results 
remain  unchanged  from  the  preliminary 
results.  The  following  weighted-average 
margin  percentage  remains  for  Kuraray 
for  the  period  May  1,  1999,  through 
April  30,  2000,  is  4.87  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.106(c)(2),  we  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries  covered 
by  this  review  if  any  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  (i.e.,  at  or  above  0.50  percent). 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  resiilts  of 
administrative  review  for  all  shipments 
of  PVA  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 


751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  Kuraray  will  be  the  rate  shown 
above;(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  77.49 
percent.  This  rate  is  the  "All  Others" 
rate  from  the  LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  thefr  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305  (a)(3). 
Timely  written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act  and  19  CFR  351.221. 

Dated:  May  21,2001. 
Faryar  Sliirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-13548  Filed  5-29-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

^tional  Institutes  of  Standards  and 
Technology 

[Docket  No.  001214352-0352-01] 

RIN  0693-AB34 

Announcing  Draft  Federal  Information 
Processing  Standards  (RPS)  180-2, 
Secure  Hash  Standard,  and  Request 
for  Comments 

agency:  National  Institutes  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice,  request  for  comments. 

SUMMARY:  This  notice  announces  Draft 
Federal  Information  Processing 
Standard  (FIPS)  180-2,  Secure  Hash 
Standard  (SHS),  for  public  review  and 
comment.  The  draft  standard, 
designated  "Draft  FIPS  180-2,"  is 
proposed  to  supersede  FIPS  180-1. 

Published  in  1992.  FIPS  180-1 
specified  that  the  standard  be  reviewed 
within  five  years.  The  standard  specifies 
a  secure  hash  algorithm,  designated 
SHA-1,  which  produces  a  160-bit 
output  called  a  message  digest.  To 
I  provide  for  comparability  with  the 
anticipated  increase  in  seciu'ity  to  be 
afforded  by  the  use  of  the  Advanced 
Encryption  Standard  (currentiy  imder 
development),  NIST  is  proposing  the 
expansion  of  the  hash  standard  to 
include  additional  algorithms  that 
produce  a  256-bit,  384-bit,  and  512-bit 
message  digest.  The  proposed  standard 
is  available  at  http://www.nist.gov/sha. 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretary  of 
Commerce  for  review  and  approval,  it  is 
essential  that  consideration  is  given  to 
the  needs  and  views  of  the  public,  users, 
the  information  technology  industry, 
and  Federal,  State,  and  local 
government  organizations.  The  purpose 
of  this  notice  is  to  solicit  such  views. 
DATES:  Comments  must  be  received  on 
or  before  August  28,  20001. 
ADDRESSES:  Written  comments  may  be 
sent  to:  Chief,  Computer  Security 
Division,  Information  Technology 
Laboratory,  Attention:  Comments  on 
t)raft  FIPS  180-2, 100  Bureau  Drive, 
Stop  8930,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-8930. 

Electronic  Comments  may  be  sent  to: 
Proposed  180-2@nist.gov. 

The  current  FIPS  180-1  and  its 
proposed  replacement.  Draft  FIPS  180- 
2,  are  available  electronically  at  http:// 
www.nist.gov/sha. 

Comments  received  in  response  to 
this  notice  will  be  published 
electronically  at  http://www.nist.gov/ 
sha. 


FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Barker,  Computer  Security 
Division,  National  Institutes  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-8930, 
telephone  (301)  975-2911,  e-mail: 
elaine.barker@nist.gov . 

SUPPLEMENTARY  INFORMATION:  FIPS  180- 
1,  Secure  Hash  Standard,  issued  in 
1995,  specifies  a  secure  has  algorithm, 
designated  SHA-1 ,  for  computing  a 
condensed  representation  of  a  message 
or  a  data  file.  When  a  data  is  input,  the 
SHA-1  produces  a  160-bit  output  called 
a  message  digest.  The  message  digest 
can  then  be  used  as  input  to  a  digital 
signature  algorithm  that  generates  or 
verifies  the  digital  signature  for  a 
message.  Other  uses  of  a  message  digest 
include  the  generation  of  random 
numbers  and  keyed  hash  message 
authentication  codes. 

As  technology  advances,  the  input 
parameters  used  by  signature  algorithms 
must  be  increased  to  provide  adequate 
security.  One  of  these  inputs  is  the 
message  digest.  Therefore,  as  part  of  the 
five-year  review  of  the  hash  standard, 
Draft  FIPS  180-2  proposed  additional 
has  algorithms  with  outputs  of  256-bit, 
384-bit  and  512-bits.  The  additional 
algorithms  will  produce  outputs  that 
will  provide  security  comparable  to  that 
projected  for  the  Advanced  Encryption 
Standard. 

Authority:  NIST's  activities  to  develop 
computer  security  standards  to  protect 
Federal  sensitive  (unclassified)  systems  are 
undertaken  pursuant  to  specific 
responsibilities  assigned  to  NIST  in  Section 
5131  of  the  Information  Technology 
Management  Reform  Act  of  1996  (P.L.  104- 
106),  the  Computer  Security  Act  of  1987  (P.L. 
100-235),  and  Appendix  III  to  Office  of 
Management  and  Budget  Circular  A-130. 

Executive  Order  12866:  This  notice 
has  been  determined  to  be  non- 
significant for  the  purposes  of  Executive 
Order  12866. 

Dated:  May  21,  2001. 
Karen  H.  Brown.  - 

Acting  Director.  NIST. 

[FR  Doc.  01-13522  Filed  5-2&-01;  8:45  am] 

BILUNG  CODE  3510-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  050701  A] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Shallow-Water  Hazard  Activities  In  the 
Beaufort  Sea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  application 

and  proposed  authorization  for  a  small 

take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  BP  Exploration  (Alaska),  Inc; 
ExxonMobil  Production  Co,  a  division 
of  Exxon  Mobil  Corporation;  and 
Phillips  Alaska,  Inc.  (BP/EM/PAI), 
working  as  members  of  a  study  team 
referred  to  in  their  application  as  the 
North  American  Natural  Gas  Pipeline 
Group  (NANGPG),  for  an  authorization 
to  take  small  numbers  of  marine 
mammals  by  harassment  incidental  to 
conducting  shallow  hazard  surveys  in 
the  central  and  eastern  Alaskan  Beaufort 
Sea.  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  BP/EM/PAI  to  incidentally 
take,  by  harassment,  small  numbers  of 
bowhead  whales  and  other  marine 
mammals  in  the  U.S.  Beaufort  Sea 
during  the  o[)en  water  period  of  2001 . 
DATES:  Comments  and  information  must 
be  received  no  later  than  June  29,  2001. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS.  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application, 
and  a  list  of  references  used  in  this 
document  may  be  obtained  by  writing  to 
this  address  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kennetii  R.  Hollingshead,  (301)  713- 
2055.  ext  128;  Brad  Smith,  (907)  271- 
5006. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
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geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s}  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10,  1996  {61  FR  15884), 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  (IHAs)  under 
section  101(a)(5)(D)  of  the  MMPA  for 
activities  in  Arctic  waters.  For 
additional  information  on  the 
procedvu-es  to  be  followed  for  this 
authorization,  please  refer  to  that 
doctmient. 

Summary  of  Request 

On  March  20,  2001,  NMFS  received 
an  application  from  BP/EM/PAI 
requesting  an  authorization  for  the 
harassment  of  small  niunbers  of  several 
species  of  marine  mammals  incidental 
to  conducting  shallow  hazards  surveys 
during  the  open  water  season  in  the 
Beaufort  Sea  between  Prudhoe  Bay, 
Alaska  and  the  United  States/Canadian 
border.  Weather  permitting,  the  survey 
is  expected  to  take  place  between 
approximately  July  20  and  September  1, 
2001.  A  more  detailed  description  of  the 
work  proposed  for  2001  is  contained  in 
the  application  (NANGPG,  2001)  which 
is  available  upon  request  (see 
ADDRESSES). 

BP/EM/PAI  plan  to  conduct  a 
nearshore  shallow  hazards  survey  along 
a  proposed  natural  gas  pipeline  route  in 
the  central  and  eastern  Alaskan  Beaufort 
Sea  during  the  2001  open-water  season. 
The  primary  purpose  of  the  survey  is  to 
acquire  detailed  data  on  sea  bottom  and 
sub-bottom  characteristics  to  support 
pipeline  route  selection,  pipeline 
design,  safe  pipeline  operation,  and 
acquisition  of  pipeline  right-of-way 
permits  and  a  Federal  Energy  Regulatory 
Commission  Certificate  of  Convenience 
and  Public  Necessity.  A  secondary 
purpose  of  the  survey  is  to  locate  and 
document  areas  of  potential 
archaeological  significance  along  the 
proposed  pipeline  route  as  required  by 
the  Minerals  Management  Service 
(MMS)  and  other  regulations.  Two 
vessels  will  conduct  the  planned 
geophysical  survey  activities.  In 


addition,  a  smaller  support  vessel  will 
be  used  for  resupply  to  enable  the 
survey  to  be  completed  expeditiously. 
Water  depths  within  the  proposed 
pipeline  route  range  from  20-60  ft  (6.1- 
18.3  m). 

The  primary  activity  planned  under 
this  proposed  incidental  harassment 
authorization  is  a  high-resolution 
shallow  hazards  pipeline  route  survey 
along  a  500-m  (1640-ft)  wide  strip  fix>m 
Prudhoe  Bay  to  the  Alaska/Canada 
border.  This  work  would  likely  occur 
preceding  the  period  when  himters  from 
Nuiqsut  and  Kaktovik  hunt  for 
bowheads  (usually  between  September 
1"  and  October  15*^).  The  shallow 
hazards  surveys  will  involve  the  use  of 
acoustic  energy  sources  of  substantially 
lower  power  than  airgim  arrays  used 
during  marine  seismic  surveys.  The 
acoustic  recording  of  received  signals 
from  one  of  the  shallow  hazards  sources 
will  be  accomplished  using  a  mini- 
streamer  hydrophone  array  towed  by  the 
source  vessel. 

To  increase  the  probability  of 
completing  the  survey  in  a  single  open- 
water  season,  two  vessels  will  be  used. 
One  vessel  will  acquire  sub-bottom  data 
using  piezoelectric  and  electromagnetic 
sub-bottom  profiling  systems  along  with 
side-scan  sonar  and  single-beam 
bathymetric  sonar  (sub-bottom  vessel). 
A  second  vessel  will  be  devoted  to 
seabottom  survey  activities,  and  will 
operate  side  scan  sonar,  single-beam 
bathymetric  sonar,  and  multi-beam 
bathymetric  sonar  (multi-beam  vessel). 
Each  vessel  will  complete  one  round 
trip  along  the  pipeline  route.  The  sub- 
bottom  vessel  will  transit  the  centerline, 
a  parallel  line  offset  150  m  (492  ft)  to 
one  side  of  the  centerline,  and  cross-tie 
lines.  The  cross-tie  lines  will  be  spaced 
approximately  16  km  (10  mi)  and  will 
be  approximately  500  m  (1640.4  ft)  long. 
The  multi-beam  vessel  will  transit  the 
centerline  and  a  parallel  line  offset  150 
m  (492  ft)  to  the  other  side  of  the 
centerline.  In  the  event  that  hard-bottom 
habitat  with  the  potential  to  meet  the 
Alaska  Biological  Task  Force  definition 
of  Boulder  Patch  is  encoimtered,  the 
survey  vessels  will  circle  to  the  north  or 
south  of  the  planned  route  in  an  attempt 
to  better  define  the  sea  floor  anomaly 
and  to  locate  an  alternate  route  around 
the  hard-bottom  area.  The  precise 
bathymetric  contour  to  be  surveyed  will 
be  determined  by  BP/EM/PAI  later,  but 
BP/EM/PAI  has  determined  that  the 
pipeline  corridor  wiU  be  within  the 
zone  where  water  depth  is  20  to  60  ft 
(6.1  to  18.3  m)(see  Figure  1  in  BP/EM/ 
PAI's  application). 

The  result  of  the  two-vessel  survey 
will  be  single  coverage  of  the  flanking 
lines  and  double  coverage  of  the 


centerline.  Both  vessels  are  expected  to 
operate  at  a  towing  speed  of  3-5  knots 
and  one  will  follow  the  other  within  a 
distance  of  approximately  7.4  km  (4.6 
mi),  although  operational  considerations 
may  necessitate  altering  this  separation 
as  the  survey  progresses.  It  is  expected 
that  each  one-way  survey  transit  time 
may  take  7  to  10  days,  or  more,  to 
complete.  Wave  and  ice  conditions  may 
affect  the  specific  timing  of  the  survey. 
The  entire  shallow  hazard  survey  may 
take  20  to  40  days. 

To  conduct  the  shallow  hazards 
survey,  either  a  boomer  or  minisparker 
will  be  used  in  addition  to  a  mid- 
frequency  sub-bottom  profiler  and 
several  high-ftequency  sonars.  The 
sonars  will  include  a  side-scan  sonar 
system,  a  multi-beam  bathymetric  sonar 
system  and  a  single-beam  bathymetric 
sonar  system.  The  boomer  or 
minisparker  system  would  provide  a 
frequency  range  of  about  100  to  2500 
Hz,  with  a  typical  resolution  of  one 
meter.  Typical  pulse  repetition 
fiequencies  are  one  pulse  every  Vz  to  2 
seconds.  Pulse  duration  is  typically  0.1 
to  1.0  milliseconds  (ms)  and  the 
nominal  source  level  is  203  dB  (re  1  uFa 
(rms))  (200  to  1000  Joules  on  an  energy 
basis]  depending  on  sub-bottom 
characteristics.  A  mid-frequency 
piezoelectric  sub-bottom  profiler 
operating  at  a  range  from  2  kHz  to  15 
kHz  range  will  be  used  to  obtain  a  high- 
resolution  profile  of  the  shallow  sea 
bottom  sediments.  Tjrpical  pulse 
frequencies  are  10  pulses/sec,  with 
pulse  duration  between  0.1  and  0.40  ms 
at  an  energy  level  of  200  to  800  Joules. 
A  dual-channel  side  scan  sonar  system 
will  be  used  to  acquire  continuous 
images  of  the  sea  bottom.  The  source 
level  for  a  typical  side  scan  sonar 
system  is  approximately  228  dB  (re  1 
uPa  (rms)).  The  nomind  operating 
.frequency  will  be  either  200  or  500  kHz, 
with  a  pulse  rate  of  up  to  7  pulses  per 
second.  Pulse  duration  could  range  from 
0.01  ms  to  0.1  ms.  Single-beam 
bathymetric  sonar,  operated  at  a 
nominal  frequency  of  200  kHz,  will 
serve  as  both  a  backup  to  the  multi- 
beam  system  and  as  a  supplemental 
source  of  bathymetric  data. 

Description  of  Habitat  and  Marine 
Mammals  AfiEected  by  the  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  several 
documents  (Corps  of  Engineers,  1999; 
NMFS,  1999;  Minerals  Management 
Service  (MMS),  1992,  1996)  and  is  not 
be  repeated  here. 
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Marine  Mammals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  (Balaena 
mysticetus),  gray  whales  (Eschricbtius 
mbustus),  beluga  {Delphinapterus 
leucas),  ringed  seals  (Phoca  bispida), 
spotted  seals  (Pboca  largba]  and 
bearded  seals  (Erignatbus  barbatus). 
Descriptions  of  the  biology  and 
distribution  of  these  species  and  of 
others  can  be  found  in  NANGPG  (2001), 
NMFS  (1999),  Western  Geophysical 

(2000)  and  several  other  documents 
(Corps  of  Engineers,  1999;  Lentfer,  1988; 
MMS,  1992,  1996;  Ferrero  et  al.  (2000)). 
Information  on  cetacean  and  pinniped 
hearing  can  be  found  in  NANGPG 

(2001)  and  Richardson  et  al.  (1995)  and 
other  sources.  Please  refer  to  these 
documents  for  additional  information 
on-marine  mammals. 

Potential  Effects  of  Underwater  Noise 
on  Marine  Manunals 

The  effects  of  underwater  noise  on 
marine  mammals  are  highly  variable, 
and  can  be  categorized  as  follows  (based 
on  Richardson  et  al.,  1995):  (1)  The 
noise  may  be  too  weak  to  be  heard  at  the 
location  of  the  animal  (i.e.  lower  than 
the  prevailing  ambient  noise  level,  the 
hearing  threshold  of  the  animal  at 
relevant  ft^uencies,  or  both);  (2)  the 
noise  may  be  audible  but  not  strong 
enough  to  elicit  any  overt  behavioral 
response;  (3)  the  noise  may  elicit 
behavioral  reactions  of  variable 
conspicuousness  and  variable  relevance 
to  the  well  being  of  the  animal;  these 
can  range  from  subtle  effects  on 
respiration  or  other  behaviors 
(detectable  only  by  statistical  analysis) 
to  active  avoidance  reactions;  (4)  upon 
repeated  exposure,  animals  may  exhibit 
diminishing  responsiveness 
(habituation),  or  disturbance  effects  may 
persist  (the  latter  is  most  likely  with 
sounds  that  are  highly  variable  in 
characteristics,  unpredictable  in 
occurrence,  and  associated  with 
situations  that  the  animal  perceives  as  a 
threat);  (5)  any  human-made  noise  that 
is  strong  enough  to  be  heard  has  the 
potential  to  reduce  (mask)  the  ability  of 
marine  mammals  to  hear  natural  sounds 
at  similar  frequencies,  including  calls 
from  conspecifics,  echolocation  sounds 
of  odontocetes,  and  environmental 
sounds  such  as  surf  noise;  and  (6)  very 
strong  sounds  have  the  potential  to 
cause  temporary  or  permanent 
reduction  in  hearing  sensitivity. 

Disturbance  by  anthropogenic  noise  is 
the  principal  means  of  taking  by  this 
activity.  Vessels  may  provide  a  potential 
secondary  source  of  noise.  In  addition, 
the  physical  presence  of  vessels  could 


also  lead  to  non-acoustic  effects  on 
marine  mammals  involving  visual  or 
other  cues.  For  a  discussion  on  the 
anticipated  effects  of  ships,  boats,  and 
aircraft  on  marine  mammals  and  their 
food  sources,  please  refer  to  the 
application.  Information  on  these  effects 
is  preliminarily  adopted  by  NMFS  as 
the  best  information  available  on  this 
subject. 

The  pulsed  sounds  produced  by 
shallow  hazards  operations  will  be 
detectable  to  marine  mammals  some 
distance  away  from  the  area  of  the 
activity,  depending  on  ambient 
conditions  and  the  sensitivity  of  the 
receptor  (Balla-Holden  et  al.,  1998; 
Greene,  1998;  Burgess  and  Lawson, 
2000).  There  are  no  available  data  on 
bowhead  or  beluga  reactions  to  shallow 
hazards  acoustic  sources  and  limited 
data  are  available  for  seals.  However, 
the  planned  typfes  of  shallow  hazards 
and  sub-bottom  profiling  equipment 
have  lower  source  levels  and  higher 
frequencies  than  airgim  arrays  or  even  a 
single  airgun.  It  is  possible  that  the 
shallow  hazards  sources  may  disturb 
some  marine  mammals  occurring  in  the 
area,  but  the  radius  of  disturbance  is 
expected  to  be  less  than  an  airgim  array. 

Whales  that  are  approached  oy  the 
survey  vessels  may  react  to  the  vessels. 
Reactions  may  include  temporary 
interruption  of  previous  activities  and 
localized  displacement  (Richardson  et 
al.,  1985;  Richardson  and  Malme,  1993). 
However,  the  reaction  to  the  survey 
vessels  should  be  reduced  because  the 
vessels  will  be  traveling  at  relatively 
slow  speed. 

Permanent  hearing  damage  is  not 
expected  to  occur  during  the  project.  It 
is  not  positively  known  whether  the 
hearing  systems  of  marine  mammals 
very  close  to  a  shallow  hazards  acoustic 
source  would  be  at  risk  of  temporary  or 
permanent  hearing  impairment,  but 
temporary  threshold  shift  is  a 
theoretical  possibility  for  animals 
within  a  few  meters  of  the  somx:e, 
depending  on  the  species,  the 
equipment  being  used,  and  the  marine 
mammal  species  involved  (Richardson 
et  al,  1995). 

Planned  monitoring  and  mitigation 
measures  (described  later  in  this 
document)  however,  are  designed  to 
detect  marine  mammals  occurring  near 
the  shallow  hazards  sources,  and  to 
avoid  exposing  them  to  sound  pulses 
that  have  any  possibility  of  causing 
hearing  impairment.  Moreover,  as 
bowhead  whales  are  known  to  avoid  an 
area  many  kilometers  in  radius  around 
ongoing  seismic  operations  (Miller  et 
al.,  1998, 1999),  bowheads  will  probably 
also  avoid  the  planned  shallow  hazards 
operation,  although  not  at  such  long 


range  given  the  much  lower  level  of  the 
emitted  sounds.  Thus,  at  least  in  the 
case  of  baleen  whales,  the  animals 
themselves  are  expected  to  remain  far 
enough  from  a  shallow  hazards  survey 
operation  to  avoid  any  possibility  of 
hearing  damage. 

MasKing  effects  on  marine  mammal 
calls  and  other  natural  soimds  are 
expected  to  be  limited  in  the  case  of 
bowhead  and  gray  whales  exposed  to 
shallow  hazards  pulses.  Although  pulse 
repetition  rates  will  be  high  during 
shallow-hazards  surveys,  the  source 
levels  of  those  pulses  will  be 
considerably  lower  than  during  seismic 
surveys,  and  there  will  be  little  overlap 
in  fiequency  with  the  predominant 
frequencies  in  bowhead  calls.  This  will 
considerably  reduce  the  potential  for 
masking.  Bowhead  whales  are  known  to 
continue  calling  in  the  presence  of 
seismic  survey  sounds,  and  their  calls 
can  be  heard  between  seismic  pulses 
(Richardson,  1986;  Greene,  1997; 
Greeneet  al..  1999).  Bowheads  are  likely 
to  continue  calling  in  the  presence  of 
shallow  hazard  source  pulses  as  well.  In 
the  case  of  bowhead  whales,  masking  by 
shallow  hazards  sources  will  be  limited 
because  of  the  intermittent  nature  of 
shallow  hazards  survey  pulses,  their 
higher  frequencies  as  compared  with 
frequencies  of  bowhead  calls,  and  their 
relatively  low  source  levels.  Masking 
effects  are  more  likely  to  occur  in  the 
case  of  beluga  whales,  given  that  sounds 
important  to  them  are  predominantly  at 
higher  frequencies,  including 
frequencies  produced  by  some  of  the 
shallow  hazards  sources.  However,  the 
offshore  distribution  of  beluga  whales 
and  the  rapid  absorption  of  high- 
frequency  sound  in  seawater  will  limit 
the  exposure  of  belugas  to  shallow 
hazards  pulses  and  thereby  limit  the 
likelihood  of  masking. 

Behavioral  Reactions  of  Cetaceans  to 
Disturbance 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
disturbance  reactions.  The  levels, 
ftw}uencies,  and  types  of  noise  that  will 
elicit  a  response  vary  between  and 
within  species,  individuals,  locations, 
and  seasons.  Behavioral  changes  may  be 
subtle  alterations  in  surface,  respiration, 
and  dive  cycles.  More  conspicuous 
responses  include  changes  in  activity  or 
aerial  displays,  movement  away  from 
the  sound  source,  or  complete 
avoidance  of  the  area.  The  reaction 
threshold  and  degree  of  response  are 
related  to  the  activity  of  the  animal  at 
the  time  of  the  disturbance.  Whales 
engaged  in  active  behaviors,  such  as 
feeding,  socializing,  or  mating,  are  less 
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likely  than  resting  animals  to  show 
overt  behavioral  reactions,  unless  the 
disturbance  is  directly  threatening. 
However,  the  actual  radius  of  efiiect  of 
noise  on  cetaceans  is  considerably 
smaller  than  the  radius  of  detectability 
(Richardson  etal.,  1995). 

Reactions  of  cetaceans  to  a  bubble 
pulser/boomer,  minisparker,  or  sub- 
bottom  profiler  have  not  been  reported. 
The  source  levels  of  these  devices  are 
lower  than  the  source  level  of  a  single 
airgim  whose  volume  exceeds  10  in3, 
but  the  frequency  range  is  broader.  Both 
baleen  and  toothed  v«d^ales  sometimes 
move  away  from  medium-frequency 
sonars  and  similar  sources  (Richardson 
et  al.,  1995).  If  these  avoidance  effects 
do  occiu,  the  avoidance  distances  are 
expected  to  be  substantially  less  (at  least 
for  bowhead  and  gray  whales)  than 
avoidance  distances  around  an  airgun 
array  as  used  diuing  seismic  surveys. 
For  example,  sounds  from  an  airgun 
array  typically  are  above  160  dB  (re  1 
uPa  (nns))  at  distances  out  to  a  few 
kilometers.  In  contrast,  sounds  &t)m  a 
mini-sparker,  bubble  pulser,  or  sub- 
bottom  profiler,  as  measured  in  the 
Beaufort  Sea  diuing  1997  and  2000, 
diminished  below  160  dB  within  ranges 
of  155  m  (508.5  ft),  22  m  (72.2  ft),  and 
less  than  77  m  (252.6  ft),  respectively 
(Balla-Holden  et  al.,  1998;  Burgess  and 
Lawson,  2000).  Those  studies  indicate 
that,  at  a  range  of  2  km  (1.2  mi),  the 
received  levels  would  be  aroimd  135  dB 
(re  1  uPa  (nns))  for  the  minisparker  and 


below  120  dB  (re  1  uPa  (rms))  for  the 
bubble-pulser  and  sub-bottom  profiler. 
If  migrating  bowhead  whales  are  as 
sensitive  to  these  mid-frequency  sources 
as  they  are  to  low-frequency  pulses  from 
an  airgim  array,  then  avoidance  might 
be  evident  at  distances  as  much  as  2  km 
(1.2  mi),  at  least  at  times  when  the 
minisparker  is  in  use. 

The  side-scan,  single-beam,  and 
multi-beam  sonars  to  be  used  in  the 
shallow  hazard  survey  will  operate 
between  100  kHz  and  500  kHz.  These 
sounds  are  at  frequencies  above  the 
expected  hearing  range  of  bowhead  and 
gray  whales.  The  100  kHz  side-scan 
sonar  sounds  (but  not  the  500  kHz 
sounds)  would  be  within  the  hearing 
range  of  belugas  (White  et  al.,  1978; 
Johnson  et  al.,  1989).  Thus  with  the 
possible  exception  of  the  few  belugas 
that  might  be  exposed  to  the  100  kHz 
side-scan,  these  high-frequency  pulses 
will  be  inaudible  to  cetaceans.  The 
probability  that  belugas  will  be  exposed 
to  the  side-scan  sonar  is  low  because 
belugas  are  infrequent  in  nearshore 
waters  of  the  study  area.  Also,  side-scan 
sonar  sounds  at  100  kHz  will  be  rapidly 
absorbed  by  seawater  and  will  not  be 
detectable  at  long  range.  At  100  kHz, 
there  are  absorption  losses  of  36  dB/km 
(36  dB/0.62  mi)  in  addition  to  the  usual 
spreading  loss  (Richardson  et  al.,  1995). 

Behavioral  Reactions  of  Pinnipeds  to 
Disturbance 

Reactions  of  arctic  seals  to  a  bubble 
pulser/boomer  or  minisparker  and/or 


sub-bottom  profiler  are  not  known  in 
any  detail.  Ringed  seals  have  been  noted 
to  react  "vigorously"  to  survey  vessels 
when  sources  were  silent,  and  no  seals 
were  seen  at  distances  closer  than  70  m 
(229.6  ft)  when  sources  were  on  during 
an  earlier  shallow  hazards  survey  in  the 
Beaufort  Sea.  However,  it  is  believed 
that  the  seals  were  reacting  more  to  the 
small  airgun  used  in  that  survey,  than 
to  the  GeoPulse  bubble  pulser. 

The  sounds  emitted  by  the  side-scan 
sonar  will  be  largely  or  entirely 
inaudible  to  piimipeds,  as  the 
frequencies  (100  and  500  kHz)  are  well 
above  the  effective  hearing  range  of 
pinnipeds. 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken 

Incidental  takes  of  marine  mammals 
by  harassment  could  potentially  occur 
for  the  duration  of  the  proposed  activity 
(potentially  July  through  September, 
2001)  during  times  when  the  shallow- 
hazard  acoustic  sources  would  be  in 
operation.  Sesds  are  in  the  area 
throughout  the  period;  few  whales  are 
likely  to  be  in  the  Alaskan  Beaufort  Sea 
before  late  August. 

Based  on  an  analysis  provided  in  its 
application,  BP/EM/PAI  estimates  that 
the  following  numbers  of  marine 
mammals  may  be  subject  to  Level  B 
harassment,  as  defined  in  50  CFR  216.3: 


Spedes 


Bowttead 
160  dB  criterion 
2  km  criterion 

Gray  wtiate 

Beluga* 

Ringed  seal* 

Spotted  seal* 

Bearded  seal* 


Population  Size 


8,200 


26,000 

39.258 

1-1.5  million 

>200,000 

>300.000 


Harassment 
Taltes  in  2001 


Possit)le 


42 

1,601 
<10 
250 

93 
<10 

15 


Prob- 
able 


3 

285 

0 

<150 

10 

<2 

<15 


*Some  Individual  seals  may  be  harassed  more  ttian  once 


Effects  of  Anthropogenic  Noise  and 
Other  Activities  on  Subsistence  Needs 

The  disturbance  and  potential 
displacement  of  marine  mammals  by 
sounds  from  shallow  hazards  activities 
are  the  principal  concerns  related  to 
subsistence  use  of  the  area.  The  harvest 
of  marine  mammals  (mainly  bowhead 
whales,  but  also  ringed  and  bearded 
seals)  is  central  to  the  culture  and 
subsistence  economies  of  the  coastal 
North  Slope  communities.  In  particular, 
if  migrating  bowhead  whales  are 


displaced  farther  offshore  by  elevated 
noise  levels,  the  harvest  of  diese  whales 
could  be  more  difficult  and  dangerous 
for  hunters.  The  harvest  could  also  be 
affected  if  bowheads  become  more 
skittish  when  exposed  to  seismic  noise. 
The  hunters  are  concerned  about  both 
displacement  and  skittish  whales. 

Nuiqsut  and  Kaktovik  are  the 
communities  that  are  closest  to  the  area 
of  the  proposed  activity.  Hunters  from 
both  villages  harvest  bowhead  whales 
only  during  the  fall  whaling  season.  In 


recent  years,  Nuiqsut  whalers  typically 
take  two  to  four  whales  each  season, 
while  Kaktovik  typically  take  3 
bowheads,  with  4  bowheads  taken  when 
an  "unused  strike"  is  allocated  from 
another  village.  Nuiqsut  whalers 
concentrate  their  efforts  on  areas  north 
and  east  of  Cross  Island,  generally  in 
water  depths  greater  than  20  m  (65  ft). 
Cross  Island,  the  principal  field  camp 
location  for  Nuiqsut  whalers,  is  located 
immediately  south  of  the  potential 
pipeline  route.  Thus,  the  possibility  and 
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timing  of  potential  shallow  hazards 
activities  in  the  Cross  Island  area 
requires  BP/EM/PAI  to  provide  NMFS 
with  either  a  Plan  of  Cooperation  with 
North  Slope  Borough  residents  or 
measures  that  have  been  or  will  be  taken 
to  avoid  any  immitigable  adverse  impact 
on  subsistence  needs.  BP/EM/PAI's 
application  has  identified  those 
measures  that  will  be  taken  to  minimize 
any  adverse  effect  on  subsistence.  In 
addition,  the  timing  of  shallow  hazards 
activities  will  be  addressed  in  a  Conflict 
Avoidance  Agreement  (CAA)  with  the 
Nuiqsut  and  Kaktovik  whalers  and  the 
Alaska  Eskimo  Whaling  Commission 
(NANGPG,  2001).  The  CAA  is  described 
in  the  BP/EM/PAI  application. 

j  The  location  of  the  proposed  activity 
IS  south  of  the  center  of  the  westward 
migration  route  of  bowhead  whales,  but 
there  is  some  overlap.  Localized 
disturbance  to  bowheads  by  shallow 
hazards  sources  and  the  vessels  that 
deploy  them  could  occur  if  the  shallow 
hazards  operations  continue  into  the 
bowhead  migration  season.  The 
proposed  timing  of  the  shallow  hazards 
survey  is  not  expected  to  overlap  with 
the  bowhead  hunt  at  either  Kaktovik  or 
Cross  Island.  However,  if  the  shallow 
hazards  survey  does  continue  into  the 
bowhead  migration  season,  as  discussed 
previously  in  this  document,  the  radius 
of  potential  disturbance  will  be  much 
smaller  than  would  be  the  case  during 
a  seismic  survey,  given  the  much 


reduced  source  levels  of  the  sounds 
used  for  shallow  hazards  surveys. 
Shallow  hazards  operations  are 
expected  to  begin  in  July  and  be 
completed  by  September,  depending 
upon  ice  conditions.  If  possible,  BF7EM/ 
PAI  expects  the  work  to  be  completed 
by  the  end  of  August.  Few  bowheads 
approach  the  project  area  before  the  end 
of  August,  and  whaling  does  not 
normsJly  begin  until  after  September  1 . 
However,  the  mitigation  measure 
adopted  in  previous  years  to  restrict 
operations  to  areas  west  of  Cross  Island 
during  the  bowhead  hunting  season  is 
not  possible  for  this  project  because 
nearly  all  of  this  survey  is  located  east 
of  Cross  Island. 

Many  Nuiqsut  hunters  hunt  seals 
intermittently  year  round.  During  recent 
years,  most  seal  hunting  has  been 
during  the  early  summer  in  open  water. 
In  summer,  boat  crews  hunt  ringed, 
spotted,  and  bearded  seals.  The  most 
important  sealing  area  for  Nuiqsut 
hunters  is  off  the  Colville  delta, 
extending  as  far  west  as  Fish  Creek  and 
as  far  east  as  Pingok  Island.  This  area 
does  not  overlap  with  the  plaimed 
shallow  hazards  survey  area  and, 
therefore,  is  not  expected  to  influence 
the  seal  hunt  by  Nuiqsut  residents. 

At  Kaktovik,  the  planned  shallow 
hazards  survey  during  the  simuner  has 
some  potential  to  influence  seal  hunting 
activities,  but  any  effects  are  expected 
by  BP/EM/PAI  to  be  negligible.  During 
the  open  water  season,  both  ringed  and 

RMS  RADII  (IN  M/FT) 


bearded  seals  are  taken,  along  with  an 
occasional  spotted  seal.  Given  the  lower 
source  levels  of  the  shallow  hazard 
sources,  their  radius  of  influence  on 
seals  is  expected  to  be  less  than  that  of 
an  airgun  array  even  after  allowing  for 
the  potentially  greater  sensitivity  of 
seals  to  medium  frequency  sounds. 
Therefore,  it  is  unlikely  that  the  shallow 
hazards  survey  would  have  more  than  a 
negligible  impact  on  seals  or  subsistence 
hunting  of  seals. 

Mitigation 

The  timing  of  the  shallow  hazards 
survey  has  been  planned  by  BP/EM/PAI 
so  that  most  or  all  of  the  survey  will 
occur  while  there  are  few  bowhead 
whales  in  the  Alaskan  Beaufort  Sea,  and 
thus  would  avoid  or  minimize  overlap 
with  bowhead  hunting.  BP/EM/PAI 
proposes  to  complete  all  three  survey 
segments  (centerline,  north  offset,  and 
south  offset)  near  Cross  Island  at  the 
beginning  of  the  survey  period  (July), 
well  in  advance  of  1  September,  2001. 

Safety  zones  will  be  established 
around  each  of  the  sources  (except  the 
multi-beam  source)  and  monitored  by 
marine  mammal  observers.  Whenever  a 
marine  mammal  is  about  to  enter  the 
safety  zone  appropriate  for  the  species, 
the  observer  will  ensure  that  each  of  the 
sources  will  be  shut-down  until  the 
mammal  leaves  its  safety  zone.  The 
safety  zones  proposed  for  this  activity 
are  as  follows: 


SOURCE 


Minisparker 
Boomer 
Sub-bottom  profiler 


TOW 

DEPTH 

(m/tt) 


0.3/1 

0.1/.3 

3/10 


WATER 

DEPTH 

(mm) 


-6/20 
-13/43 
-13/43 


190  dB 
(Seals) 


6/20 

<1/<3.3 

3/10 


180  dB 
(Whales) 


18/59 
2/6.6 
8/26 


Within  the  first  10  days  of  the 
survey's  start,  BP/EM/PAI  will  measure 
and  analyze  the  sounds  from  the  various 
sources,  and,  after  consultation  with 
NMFS,  adjust  the  proposed  safety  radii, 
provided  here,  as  necessary. 

1 1  During  night-time,  floodlights  may  be 
employed  to  illuminate  the  safety  zone, 
and  night  vision  equipment  will  be 
available  to  facilitate  observation.  It 
should  be  noted  that  marine  mammal 
monitoring  will  not  be  required  for  the 
multi-beam  source  vessel,  only  for  the 
sub-bottom  source  vessel,  since  the 
sonar  equipment  that  the  multi-beam 
vessel  will  operate  will  emit  sounds 
outside  the  frequency  range  at  which 
those  specier  of  seals  and  whales 
expected  in  the  area  can  hear  well.  Also, 


consistent  with  previous  shallow 
hazards  surveys,  because  of  the  lower- 
powered  sources  employed,  no  ramp-up 
procedure  is  proposed  to  be  used  for 
this  activity. 

Monitoring 

The  BP/EM/PAI  proposes  to  sponsor 
marine  mammal  and  acoustical 
monitoring  of  its  2001  shallow  hazards 
program.  This  monitoring  is  proposed  to 
be  similar  to  monitoring  conducted  in 
association  with  the  1997  and  2000 
shallow  hazards  operations  in  the 
Beaufort  Sea.  BP/EM/PAI  has  not 
proposed  an  aerial  monitoring  program 
because  the  zones  of  acoustical 
influence  are  likely  to  be  significanUy 
smaller  than  those  found  for  seismic 


airgun  array  operations  in  the  Beaufort 
Sea. 

Vessel  Monitoring 

BP/EM/PAI  proposes  to  have  a  marine 
mammal  observer  aboard  the  sub- 
bottom  source  vessel  to  search  for  and 
obser\'e  marine  mammals  whenever  the 
shallow  hazards  operations  are  in 
progress,  and  for  at  least  30  minutes 
prior  to  the  planned  start  of  operations. 
A  total  of  3  observers  will  be  employed, 
consisting  of  two  qualified  biologists 
and  an  Inupiat  Observer/Communicator 
with  experience  in  this  type  of  work. 
They  will  work  in  shifts  no  longer  than 
4  hours  each  to  minimize  observer 
fatigue.  All  marine  mammal 
observations  and  shutdowns  will  be 
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recorded  in  a  standardized  format,  as 
done  in  previous  shallow  hazard 
surveys. 

When  mammals  are  detected  within, 
or  about  to  enter,  the  safety  zone 
designated  to  prevent  injury  to  the 
animals  (see  Mitigation),  the  survey 
crew  leader  will  be  notified  so  that 
shutdown  procedures  can  be 
implemented  immediately. 

Acoustical  Monitoring 

Acoustical  measurements  of  sounds 
emitted  by  the  shallow  hazards  sources 
will  be  obtained  by  vessel-based 
hydrophones.  A  vessel-based  acoustical 
measurement  program  is  proposed  to  be 
conducted  for  a  few  days  early  in  the 
program.  The  main  objective  will  be  to 
measure  the  levels  and  other 
characteristics  of  the  horizontally- 
propagating  sound  from  the  bubble- 
pulser/boomer,  minisparker,  and  sub- 
bottom  profiler.  The  sources  will  be 
measiued  at  various  distances  and 
directions  from  the  source.  Routine 
vessel  soimds,  made  by  BP/EM/PAI 
vessels,  will  also  be  recorded  for  any 
vessels  whose  soimds  have  not  been 
recorded  previously. 

Reporting 

BP/EM/PAI  will  provide  an  initial 
report  on  the  2001  shallow  hazards 
activity  to  NMFS  within  90  days  of  the 
completion  of  the  shallow  hazards 
program.  This  report  will  provide  dates 
and  locations  of  shallow  hazards 
operations,  details  of  marine  mammal 
sightings,  estimates  of  the  amount  and 
nature  of  all  takes  by  harassment,  and 
any  apparent  effects  on  accessibility  of 
marine  mammals  to  subsistence  users. 

A  final  draft  technical  report  will  be 
provided  by  BP/EM/PAI  within  20 
working  days  of  redeipt  of  the  dociunent 
from  the  contractor,  but  no  later  than 
April  30,  2002.  The  final  technical 
report  will  contain  a  description  of  the 
methods,  results,  and  interpretation  of 
all  monitoring  tasks  and  will  reflect 
suggestions  and  recommendations  made 
during  peer  review. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act  (ESA).  NMFS  is  consulting 
with  MMS  on  the  oil  and  gas 
exploration  and  associated  activities  in 
the  Alaskan  Beaufort  Sea.  This 
consultation  includes  a  review  of 
seismic  and  related  noise  sources  used 
by  the  oil  and  gas  industry.  That 
consultation  will  be  completed  shortly. 
If  the  consultation  results  in  a  no 
jeopardy  opinion  and  if  an  authorization 
to  incidentally  harass  listed  marine 
mammals  is  issued  under  the  MMPA  for 
this  activity,  NMFS  will  issue  an 


Incidental  Take  Statement  under  section 
7  of  the  ESA  for  the  incidental 
harassment  of  bowhead  whales  by  the 
BP/EM/PAI  for  its  proposed  activity. 

National  Environmental  Policy  Act 
(NEPA) 

In  conjimction  with  the  1996  notice  of 
proposed  authorization  (61  FR  26501, 
May  28, 1996)  for  open  water  seismic 
operations  in  the  Beaufort  Sea,  NMFS 
released  an  Environmental  Assessment 
(EA)  that  addressed  the  impacts  on  the 
human  environment  from  issuance  of 
the  authorization  and  the  alternatives  to 
the  proposed  action.  No  comments  were 
received  on  that  document  and,  on  July 
18, 1996,  NMFS  concluded  that  neither 
implementation  of  the  proposed 
authorization  for  the  harassment  of 
small  numbers  of  several  species  of 
marine  mammals  incidental  to 
conducting  .seismic  svuveys  during  the 
open  water  season  in  the  Alaskan 
Beaufort  Sea  nor  the  alternatives  to  that 
action  would  significantly  affect  the 
quality  of  the  human  environment.  As  a 
result,  the  preparation  of  an 
environmental  impact  statement  on  this 
action  is  not  reqiiired  by  section  102(2) 
of  NEPA  or  its  implementing 
regulations. 

hi  1999,  NMFS  determined  that  a  new 
EA  was  warranted  based  on  the 
proposed  construction  of  the  Northstar 
project,  the  collection  of  data  from  1996 
through  1998  on  Beaufort  Sea  marine 
mammals  and  the  impacts  of  seismic 
activities  on  these  mammals,  and  the 
analysis  of  scientific  data  indicating  that 
bowheads  avoid  nearshore  seismic 
operations  by  up  to  about  20  km  (12.4 
mi).  Accordingly,  a  review  of  the 
impacts  expected  from  the  issuance  of 
an  IHA  has  been  assessed  in  the  EA,  and 
NMFS  determined  in  1999,  that  there 
would  be  no  more  than  a  negligible 
impact  on  marine  mammals  from  the 
issuance  of  the  harassment 
authorization  that  year  and  that  there 
will  not  be  any  uiunitigable  impacts  to 
subsistence  communities,  provided  the 
mitigation  measures  required  under  the 
authorization  were  implemented.  As  a 
result,  NMFS  determined  in  1999  that 
neither  implementation  of  the 
authorization  for  the  harassment  of 
small  niunbers  of  several  species  of 
marine  mammals  incidental  to 
conducting  seismic  surveys  during  the 
open  water  season  in  the  U.S.  Beaufort 
Sea  nor  the  alternatives  to  that  action 
would  significantly  affect  the  quality  of 
the  himian  environment.  Since  this 
proposed  action  falls  into  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  himian  enviroimient  as 
determined  through  the  1999  EA,  this 


action  is  categorically  excluded  bom 
further  NEPA  analysis  (NOAA  NAO 
216-6). 

Preliminaty  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
shallow  hazards  surveys  in  the  Alaskan 
Beaufort  Sea  will  result,  at  worst,  in  a 
temporary  modification  in  behavior  by 
certain  species  of  cetaceans  and 
pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  resultant  noise,  this 
behavioral  change  is  expected  to  have  a 
negligible  impact  on  the  animals. 

Wmle  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  area  of  shallow  hazard 
survey  operations,  due  to  the 
distribution  and  abundance  of  marine 
mammals  during  the  projected  period  of 
activity  and  the  location  of  the  proposed 
shallow  hazards  activity  in  waters 
generally  too  shallow  and  distant  for 
most  marine  mammals  of  concern,  the 
nimiber  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  avoided  through  the 
incorporation  of  the  mitigation 
measures  mentioned  in  this  dociunent. 
No  rookeries,  mating  groimds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  are  known  to  occur  within  or 
near  the  planned  area  of  operations 
during  the  season  of  operations. 

Because  bowhead  wnales  are  east  of 
the  activity  area  in  the  Canadian 
Beaufort  Sea  until  late  August/early 
September,  shallow  hazard  survey 
activities  in  the  Alaskan  Beaufort  Sea 
are  not  expected  to  impact  subsistence 
himting  of  bowhead  whales  prior  to  that 
date. 

Appropriate  mitigation  measures  to 
avoid  an  unmitigable  adverse  impact  on 
the  availability  of  bowhead  whales  for 
subsistence  needs  will  be  the  subject  of 
consultation  between  BP/EM/PAI  and 
subsistence  users. 

Also,  while  shallow  hazard  surveys  in 
the  Alaskan  Beaufort  Sea  has  a  potential 
to  influence  seal  himting  activities  by 
residents  of  Kaktovik,  because  the  zone 
of  influence  by  shallow  hazard  survey 
sources  on  seals  is  expected  to  be  small 
(less  than  a  few  hundred  meters  in 
diameter),  and  because  the  village  of 
Nuiqsut  conducts  its  major  sealing 
during  the  summer  months  off  the 
Colville  Delta,  west  of  the  proposed 
survey  area,  NMFS  believes  that  BP/EM/ 
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PAI's  shallow  hazards  survey  will  not 
have  an  unmitigable  adverse  impact  on 
the  availability  of  ringed,  bearded  and 
spotted  seals  needed  for  subsistence. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  IHA  to 
BP/EM/PAI  to  take  certain  species  of 
marine  mammals  incidental  to 
conducting  a  shallow  hazards  survey 
during  the  2001  Alaskan  Beaufort  Sea 
open  water  season,  provided  the 
previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated.  NMFS  has 
preliminarily  determined  that  the 
proposed  activity  would  result  in  the 
harassment  of  only  small  numbers  of 
bowhead  whales,  beluga  whales,  ringed 
seals,  bearded  seals,  and  possibly 
spotted  seals  and  gray  whales;  would 
have  no  more  than  a  negligible  impact 
on  these  marine  mammal  stocks;  and 
would  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  marine 
mammal  stocks  for  subsistence  uses. 

Information  Solicited  ~ 

NMFS  requests  interested  persons  to 
submit  comments,  and  information, 
concerning  this  request  (see  ADDRESSES). 

[Dated:  May  23.  2001. 
Wanda  L.  Cain, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13524  Filed  5-29-01;  8:45  am] 
BNJJNG  COOe  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Guatemala 

May  23,  2001. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  June  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 


embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
carryover,  and  recrediting  of  unused 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  65  FR  75673,  published  on 
December  4,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  23,  2001 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  28,  2000,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  Bber  textile  products,  produced  or 
manufactured  in  Guatemala  and  exported 
during  the  period  which  began  onjanuary  1 , 
2001  and  extends  through  December  31, 
2001. 

Effective  on  June  1,  2001,  you  are  directed 
to  adjust  the  current  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twetve-monfh 
limit' 

340/640 

347/348 

351/651  

443 

448 

1,821,744  dozen. 
2,204,351  dozen. 
405,506  dozen. 
79,842  numbers. 
54.264  dozens. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.2000. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-13479  Filed  5-29-01;  8:45  am) 

BILUNG  COOE  3S10-OR-f 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunehine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  Vol.  66,  No.  80, 
Wednesday,  April  25,  2001.  page  20790 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  June  7,  2001. 
CHANGES  IN  MEETING:  No  requests  were 
received  from  outside  participants, 
therefore,  the  Commission  Hearing  on 
Agenda  and  Priorities  for  FY  2003  is 
canceled. 

AGENDA:  For  a  recorded  message 
containing  the  latest  agenda 
information,  call  (301)  504-0709. 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway., 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  25,  2001. 
Sadye  E.  Dunn, 
Secretary. 

(FR  Doc.  01-13695  Filed  5-25-01;  2:37  pm] 
BUJNO  COOC  6365-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Vol.  66,  No.  100, 
Wednesday,  May  23,  2001,  page  28426. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m.,  Thursday,  May  31. 
2001. 

CHANGES  IN  MEETING:  The  Commission 
briefing  on  the  Mid- Year  Review  for 
fiscal  year  2001  is  canceled. 
AGENDA:  For  a  recorded  message 
containing  the  latest  agenda 
information,  call  (301)  504-0709. 
CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway.. 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  25,  2001. 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  01-13696  Filed  5-25-01;  2:37  pm) 
BILUNG  COOE  63S6-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tlie  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
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following  proposal  for  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Supplement  Part 
219,  Small  Business  Pro^^ms  and 
Associated  Causes  at  252.219;  OMB 
Number  0704-0386. 

Type  of  Request:  Extension. 

Number  of  Respondents:  41. 

Responses  per  respondent:  1 . 

Annual  Responses:  41. 

Avemge  Burden  Per  Response:  1  hour. 

Annual  Burden  Hours:  41. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  implement 
the  reporting  requirements  of  the 
acquisition-related  sections  of  the  Small 
Business  Act  (15  U.S.C.  631,  et  seq.)  and 
the  applicable  sections  of  the  Armed 
Services  Procurement  Act  (10  U.S.C. 
2302,  et  seq.).  DFARS  219.704  and  the 
clause  at  DFARS  252.219-7003,  Small. 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan  (DoD  Contracts),  require  prime 
contractors  to  notify  the  administrative 
contracting  officer  of  any  substitution  of 
firms  that  are  not  small,  small 
disadvantaged,  or  women-owned  small 
businesses  for  the  firms  listed  in  those 
subcontracting  plans  that  specifically 
identify  small,  small  disadvantaged,  and 
women-owned  small  businesses. 
Notifications  must  be  in  writing  and 
may  be  submitted  in  a  contractor- 
specified  format. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OKfB  Desk  Officer:  Mr.  David  M. 
Pritzker.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pritzker  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  May  22,  2001. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  01-13458  Filed  5-29-01;  8:45  am) 

BILUNG  CODE  5001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  Committee  on 
illllltary  Personnel  Testing;  IMeeting 

ACTION:  Notice. 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8  a.m.  to  5  p.m.  on  Jime 
14,  2001,  and  bom  8  a.m.  to  5  p.m.  on 
June  15,  2001.  The  meeting  will  be  held 
at  the  Fulton  Lane  Inn,  Charleston, 
South  Carolina.  The  purpose  of  the 
meeting  is  to  review  planned  changes 
and  progress  in  developing 
computerized  and  paper-and-pencil 
enlistment  tests  and  renorming  of  the 
tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Jane  M.  Arabian,  Assistant  Director, 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Pohcy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  May  31, 
2001. 

Dated:  May  10,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-13459  Filed  5-29-01;  8:45  am) 
BHJJNG  CODE  S001-(»-«l 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board;  Meeting 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Intelligence  Needs  for 
Homeland  Defense  Chemical  Panel  will 
meet  in  closed  session  on  Jime  5-6, 
2001,  in  Las  Vegas,  Nevada.  This  Task 
Force  will  consider  a  broad  spectrum  of 
intelligence  issues  as  they  relate  to 
chemical  warfare  issues,  from  early 
threat  detection  to  deterrence,  through 
response  including  attribution. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secreteuy  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will  review 
and  evaluate  the  Department's  ability  to 


evaluate  the  collection  and  analysis  of 
target-related  information  and  weapon 
unique  information  relative  to  chemical 
warfare  issues;  examine  the  role  of 
HUMINT  against  these  missions  as  well 
as  the  technology  that  the  HUMINT 
collectors  need  to  be  equipped  with; 
consider  strategic  indications  and 
warning  and  tactical  warning 
dissemination  and  how  the  two  need  to 
be  merged;  analyze  methodology  to 
correlate  large  data  flows  spatially 
temporally  and  functionally;  and  assess 
the  robustness  of  today's  intelligence 
apparatus  for  coping  with  these 
challenges. 

In  accordance  with  section  10(d)  of 
the  I^ederal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  May  10,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  01-13460  Filed  5-29-01;  8:45  am] 

BILLING  CODE  5001-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmentai  Research  and 
Deveiopment  Program,  Scientific 
Advisory  Board;  Meeting 

ACTKM:  Notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annoimcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting:  June  13,  2001  from  0830 
to  1710. 

Place:  National  Rural  Electric  Cooperative 
Association  (NRECA),  4301  Wilson 
Boulevard,  Conference  Center  Room  1, 
Arlington,  VA  22203 

Matters  To  Be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  F'rogram  funds  in 
excess  of  one  million  dollars  will  be 
reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 

For  Further  Information  Contact:  Ms. 
Veronica  Rice.  SERDP  Program  Office,  901 
North  Stuart  Street,  Suite  303.  Arlington.  VA 
or  by  telephone  at  (703)  696-2119. 
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Dated:  May  10,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  01-13461  Filed  5-29-01;  8:45  am] 

BILUNG  CODE  5001 -08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  ACT 
(P.L.  92-463)  announcement  is  made  of 
the  following  Study  Group  Meeting: 

Name  of  Study  Group."  Asymmetric  Study 
Group. 

Date  of  Meeting:  13  June  2001. 
1 1  Time  of  Meeting  0800-1630. 
1 1  Place  of  Meeting:  Directed  Technologies, 
Inc..  3601  Wilson  Boulevard,  Suite  650, 
Arlington,  VA  22201,  Phone:  (703)  243-3383. 
FAX:  (703)  243-2724. 

Agenda:  The  Army  Science  Board  Study 
Group  will  conduct  a  study  on  "Asymmetric 
Threats  to  Land  Based  Operations  (2015- 
2020)"  as  a  means  of  examining  and 
addressing  innovative  ways  that  asymmetric 
threats  can  be  used  to  disrupt  land  based 
operations  in  the  future.  The  1-day  meeting 
•will  be  closed  to  the  public.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  Section  552(c)  of  Title  5,  U.S.C. 
Appendix  2,  subsection  10(d).  For  further 
infonnation,  please  contact  Ms.  Betty 
LaFavers,  Office  by  the  Assistant  Secretary  of 
the  Army  (Acquisition,  Logistics  and 
Technology),  (703)  695-1683. 

Wayne  Joyner, 

Executive  Assistant,  Army  Science  Board. 

4th  Meeting —  "Asymmetric  Threats  to  Land 
Based  Operations  2015-2020" 

Director  Technologies,  Inc.,  3601  Wilson 
Boulevard,  Suite  650,  Arlington.  VA  22201, 
703  243-3383)— Fax  703  243-2724. 

Agenda 

t3  June  2001 

0800    Administrative  Matters — Co-Chairs 
815    Executive  Session  (Internal  Working 

Sessions) — All. 
)000     Break 

.015    Executive  Session  (Continued) — ALL 
i230  Lunch  &  Roundtable  Discussion 
300  Executive  Session  (Continued) — ALL 
.500  Break 

1515    Executive  Session — ALL 
1630    Ajoum — ALL 

FR  Doc.  01-13533  Filed  5-29-01;  8:45  am] 

MXING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  to  amend  systems  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  June  28,  2001, 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSC- 
C,  8725  John  J.  Kingman  Road,  Suite 
2533,  Fort  Belvoir,  VA  22060-6221 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The 
amendment  is  not  within  the  purview  of 
subsection  (r)  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  a  new  or 
altered  system  report.    « 

Dated:  May  10,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

8322.10  OMDC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base  (July  13,  2000,  65  FR  43302). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM! 

Add  to  entry  'date  of  award  of 
certification  of  military  experience  and 
training'. 


3322.10  DMOC 
SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base. 


SYSTEM  LOCATION: 

Primary  location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside.  CA  93955- 
6771. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Army,  Navy,  Air  Force  and 
Marine  Corps  ofHcer  and  enlisted 
personnel  who  served  on  active  duty 
from  July  1,  1968,  and  after  or  who  have 
been  a  member  of  reserve  component 
since  July  1975;  retired  Army,  Navy,  Air   ^ 
Force,  and  Marine  Corps  officer  and 
enlisted  personnel;  active  and  retired 
Coast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration; 
participants  in  Project  100,000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1, 1970,  and  later. 

Current  aqd  former  DoD  civilian 
employees  since  January  1,  1972.  All 
veterans  who  have  used  the  GI  Bill 
education  and  training  employment 
services  office  since  January  1,  1971.  All 
veterans  who  have  used  GI  Bill 
education  and  training  entitlements, 
who  visited  a  state  employment  service 
office  since  January  1. 1971,  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1, 1971.  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  all 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocational  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1, 
1973;  participants  in  the  Department  of 
Health  and  Human  Services  National 
Longitudinal  Survey. 

Individuals  responding  to  recruiting 
advertisements  since  January  1987; 
survivors  of  retired  military  personnel 
who  are  eligible  for  or  currently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veterans  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  survivors; 
survivors  of  retired  Coast  Guard 
personnel;  and  survivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  who  are 
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eligible  for  or  are  currently  receiving 
Federal  payments  due  to  the  death  of 
the  retiree. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veterans  Affairs  or  who  are  covered  by 
a  Department  of  Veterans  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  seciirity 
background  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  persoimel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
chemical  or  biological  hvunan-subject 
testing;  and  individuals  who  have 
inquired  or  provided  information  to  the 
Department  of  Defense  concerning  such 
testing. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Computerized  persoimel/ 
employment/pay  records  consisting  of 
name.  Service  Niunber,  Selective 
Service  Number,  Social  Security 
Niimber,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
performance  ratings  of  DoD  civilian 
employees  and  military  members; 
reasons  given  for  leaving  military 
service  or  DoD  civilian  service;  civilian 
and  military  acquisition  work  force 
warrant  location,  training  and  job 
specialty  information;  mHitary 
personnel  information  such  as  rank, 
assignment/ deployment,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various 
inservice  education  and  training 
programs;  date  of  award  of  certification 
of  military  experience  and  training; 
military  hospitalization  and  medical 
treatment,  immunization,  and 
pharmaceutical  dosage  records;  home 
and  work  addresses;  and  identities  of 
individuals  involved  in  incidents  of 
child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enrollee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
number  of  providers  or  potential 
providers  of  care. 


Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required  for 
security  backgroimd  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF),  an  extract  from  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Security  Niunber,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
personnel  office  identifier.  Extract  from 
OPM/CENTRAL-1,  Qvil  Service 
Retirement  and  Insurance  Records, 
including  postal  workers  covered  by 
Civil  Service  Retirement,  containing 
Civil  Service  Claim  number,  date  of 
birth,  name,  provision  of  law  retired 
under,  gross  annuity,  length  of  service, 
annuity  commencing  date,  former 
employing  agency  and  home  address. 
These  records  provided  by  OPM  for 
approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Seciuity  Number,  name,  and  work 
address. 

Military  drug  test  records  containing 
the  Social  Security  Number,  date  of 
specimen  collection,  date  test  resiilts 
reported,  reason  for  test,  test  results, 
base/area  code,  tmit,  service,  status 
(active/reserve),  and  location  code  of 
testing  laboratory. 

AUTHOWTY  FOR  MAMTENAfUCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  App.  3  (Pub.  L. 
95-452,  as  amended  (Iiispector  General 
Act  of  1978));  10  U.S.C.  136,  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness;  10  U.S.C.  1562,  Database  on 
Domestic  Violence  Incidents;  10  U.S.C. 
2358,  Research  and  Development 
Projects;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  piupose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
withhi  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  and  readiness  functions,  to 
perform  longitudinal  statistical 
analyses,  identify  cvurent  and  former 
DoD  civilian  and  military  personnel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
ciurent  and  former  DoD  civilian  and 


military  persoimel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

Information  will  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparation  of  the  histories  of 
human  chemical  or  biological  testing  or 
exposure;  to  conduct  scientific  studies 
or  medical  follow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
documentation  relevant  to  the  testing  or 
exposure  of  individuals 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended,  (5  U.S.C.  552a). 

Military  drug  test  records  will  be 
maintained  and  used  to  conduct 
longitudinal,  statistical,  and  analytical 
studies  and  computing  demographic 
reports  on  militaiy  personnel.  No 
personal  identifiers  will  be  included  in 
the  demographic  data  reports.  All 
requests  for  Service-specific  drug  testing 
demographic  data  will  be  approved  by 
the  Service  designated  drug  testing 
program  office.  All  requests  for  DoD- 
wide  drug  testing  demographic  data  will 
be  approved  by  Uie  DoD  Coordinator  for 
Drug  Enforcement  Policy  and  Support, 
1510  Defense  Pentagon,  Washington,  DC 
20301-1510. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses:  In 
addition  to  those  disclosures  generally 
permitted  under  5  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records  or 
information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

1.  To  the  Department  of  Veteran 
Affairs  (DVA): 

a.  To  provide  military  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans  and 
their  family  members. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  (38  U.S.C. 
1968). 
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c.  To  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matching 
programs  regidated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

(1)  Providing  full  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  returned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 
as  required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  pa)maent  (38 
U.S.C.  5304(c)). 

(2)  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C,  Chapter  1606— Selected 
Reserve  and  Title  38  U.S.C,  Chapter 

30 — Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

(3)  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  12316)  prohibits  receipt  of 
reserve  pay  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

(4)  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disability  compensation  can 

e  paid  (10  U.S.C.  1174). 

(5)  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficiently,  reduce  subsequent 
overpayment  collection  actions,  and 
minimize  erroneous  payments. 


It 


e.  To  provide  identifying  military 
personnel  data  to  the  DVA  for  the 
purpose  of  notifying  such  personnel  of 
information  relating  to  educational 
assistance  as  required  by  the  Veterans 
Programs  Enhancement  Act  of  1998  (38 
U.S.C.  3011  and  3034). 

2.  To  the  Office  of  Personnel 
Management  (OPM): 

a.  Consisting  of  personnel/ 
employment/financial  data  for  the 
purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598.  84-356,  86-724,  94- 
455  and  5  U.S.C.  1302,  2951,  3301, 
3372,  4118,  8347). 

b.  'To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a)  for 
the  pm"pose  of: 

(1)  Exchanging  personnel  and 
financial  information  on  certain  military 
retirees,  who  are  also  civilian  employees 
of  the  Federal  government,  for  the 
purpose  of  identifying  those  individuals 
subject  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
under  the  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

(2)  Exchanging  persoimel  and 
financial  data  on  civil  service 
annuitants  (including  disability 
annuitants  under  age  60)  who  are 
reemployed  by  DoD  to  insure  that 
annuities  of  DoD  reemployed  aimuitants 
are  terminated  where  applicable,  and 
salaries  are  correctly  offset  where 
applicable  as  required  by  law  (5  U.S.C. 
8331,  8344,  8401  and  8468). 

(3)  Exchanging  persoimel  and 
financial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retired  pay  and  credit  for  military 
service  in  their  civil  service  annuities, 
or  annuities  based  on  the  'guaranteed 
minimiun'  disability  formula.  The 
match  will  identify  and/or  prevent 
erroneous  payments  under  the  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C.  8411.  DoD's  legal  authority  for 
monitoring  retired  pay  is  10  U.S.C. 
1401. 

(4)  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 


particular  individuals  occup)ring  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal 
IncomeTax  laws  and  regulations, 
identifying  non-compliance  and 
delinquent  filers. 

4.  To  the  Department  of  Health  and 
Human  Services  (DHHS): 

a.  To  the  Office  of  the  Inspector 
General,  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

b.  To  the  Office  of  Child  Support 
Enforcement,  Federal  Parent  Locator 
Service,  DHHS,  pursuant  to  42  U.S.C. 
653  and  653a;  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  establishing, 
setting  the  amount  of,  modifying,  or 
enforcing  child  support  obligations;  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matching  as  authorized  by  E.O.  12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
within  the  entire  civilian  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 
Identifying  delinquent  obligors  will 
allow  State  Child  Support  Enforcement 
agencies  to  commence  wage 
withholding  or  other  enforcement 
actions  against  the  obligors. 

Note  1:  Information  requested  by  DHHS  is 
not  disclosed  when  it  would  contravene  U.S. 
national  policy  or  security  interests  (42 
U.S.C.  653(e)). 

Note  2:  Quarterly  wage  information  is  not 
disclosed  for  those  individuals  performing 
intelligence  or  counter-intelligence  functions 
and  a  determination  is  made  that  disclosure 
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could  endanger  the  safety  of  the  individual 
or  compromise  an  ongoing  investigation  or 
intelligence  mission  (42  U.S.C.  653(n)). 

c.  To  the  Health  Care  Financing 
Administration  (HCFA),  DHHS  for  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
wUl  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  Institutes  of  Mental 
Health,  DHHS,  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  for  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 

5.  To  the  Social  Sectirity 
Administration  (SSA): 

a.  To  the  OfGce  of  Research  and 
Statistics  for  the  purpose  of  (1) 
conducting  statistical  analyses  of  impact 
of  military  service  and  use  of  GI  Bill 
benefits  on  long  term  earnings,  and 

(2)  obtaining  current  earnings  data  on 
individuals  who  have  voluntarily  left 
military  service  or  DoD  civil 
employment  so  that  analytical 
personnel  studies  regarding  pay, 
retention  and  benefits  may  be 
conducted. 

Note  3:  Earnings  data  obtained  from  the 
SSA  and  used  by  DoD  does  not  contain  any 
infonnation  which  identifies  the  individual 
about  whom  the  earnings  data  pertains. 

b.  To  the  Bureau  of  Supplemental 
Security  Income  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients/ 
beneficiaries,  who  are  retired  members 
of  the  Uniformed  Services  or  their 
stirvivors,  for  Supplemental  Security 
Income  (SSI)  or  Special  Veterans' 
Benefits  (SVB).  By  law  (42  U.S.C.  1006 
and  1383),  the  SSA  is  required  to  verify 
ehgibility  factors  and  other  relevant 
information  provided  by  the  SSI  or  SVB 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  or  SVB  determinations  of  eligibility, 
payment  amounts,  or  adjustments 
thereto. 

6.  To  the  Selective  Service  System 
(SSS)  for  the  purpose  of  facilitating 
compUance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C.  App.  451  and 
E.O.  11623). 

7.  To  DoD  Civilian  Contractors  and 
grantees  for  the  purpose  of  performing 
research  on  manpower  problems  for 
statistical  analyses. 

8.  To  the  Department  of  Labor  (DOL) 
to  reconcile  the  accuracy  of 


tmemployment  compensation  payments 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment. 

9.  To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (EKDT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amoimt  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C.  5532),  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
imder  the  dual  compensation  and  pay 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name,  Social  Security 
Niunber,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  miUti-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  from  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  owner 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements. 

11.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fiaud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owned  to  these  programs.  To 
assist  in  the  rettim  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 


of  1978,  as  amended  (Pub.  L.  95-452) 
for  the  purpose  of  determining 
eligibility  for,  and/or  continued 
compliance  with,  any  Federal  benefit 
program  requirements. 

12.  To  private  consumer  reporting 
agencies  to  comply  with  the 
requirements  to  update  security 
clearance  investigations  of  DoD 
personnel. 

13.  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  personnel  to  notify  them  of 
potential  benefits  eligibility. 

14.  To  Defense  contractors  to  monitor 
the  employment  of  former  DoD 
employees  and  members  subject  to  the 
provisions  of  41  U.S.C.  423. 

15.  To  financial  depository 
institutions  to  assist  in  locating 
individuals  with  dormant  accounts  in 
danger  of  reverting  to  state  ownership 
by  escheatment  for  accounts  of  DoD 
civilian  employees  and  military 
members. 

16.  To  any  Federal,  state  or  local 
agency  to  conduct  authorized  computer 
matching  programs  regtilated  by  the 
Privacy  Act  of  1974,  as  amended,  {5 
U.S.C.  552a)  for  the  piuposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  United 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub.  L.  104-134). 

17.  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  criminal  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C.  2358). 

18.  To  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  piuposes  of: 

a.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
piupose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  PostaJ 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
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who  are  also  civilian  employees  of  the 
Federal  goveraiment,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH),  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  the  United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  provided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  imreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Public  Law  101-510  (24  U.S.C.  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state  and  local 
governments,  and  contractors  and 
grantees  for  the  purpose  of  supporting 
research  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 
DMDC  will  disclose  information  from 
this  system  of  records  for  research 
purposes  when  DMDC: 

a.  Has  determined  that  the  use  or 
disclosiue  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
natiu«  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
nmder  these  same  conditions,  and  with 


written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opporttmity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

d.  Has  secured  a  written  statement 
attesting  to  the  recipient's 
imderstanding  of,  and  willingness  to 
abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service,  American  College  Testing,  and 
like  organizations  for  purposes  of 
obtaining  testing,  academic, 
socioeconomic,  and  felated 
demographic  data  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted. 

Note  4:  Data  obtained  from  such 
organizations  and  used  by  DoD  does  not 
contain  any  information  which  identifies  the 
individual  about  whom  the  data  pertains. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  DLA 
compilation  of  record  system  notices 
apply  to  this  record  system. 

Note  5:  Military  drug  test  information 
involving  individuals  participating  in  a  drug 
abuse  rehabilitation  program  shall  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  DoD  'Blanket 
Routine  Uses'  do  not  apply  to  these  types 
records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Electronic  storage  media. 

retrievabiuty: 

Retrieved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

safeguards: 

Access  to  personal  information  at 
both  locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  officid  duties.  Access  to 
personal  infonnation  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures. 

retention  and  disposal: 
Disposition  pending. 


SYSTEM  MANGER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAR,  8725 
John  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Security  Niunber,  date 
of  birth,  and  ctirrent  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221.  Written  requests  should 
contain  the  full  name.  Social  Seciuity 
Niunber.  date  of  birth,  and  current 
address  and  telephone  number  of  the 
individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer. 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6621. 

RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veterans  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management,  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
[FR  Doc.  01-13457  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

agency:  Department  of  the  Navy,  DOD. 


29300 


Federal  Register /Vol.  66,  No.  104 /Wednesday,  May  30,  2001 /Notices 


ACTION:  Notice  of  closed  meeting. 

summary:  The  CNO  Executive  Panel 
will  meet  to  conduct  the  midterm 
briefing  of  the  War  for  People  and 
Professional  Development  Task  Forces 
to  the  Chief  of  Naval  Operations.  This 
meeting  will  consist  of  discussions 
relating  to  Navy  strategy  for  human 
resources.  This  meeting  will  be  closed 
to  the  public. 

DATES:  The  meeting  will  be  held  on 
Friday,  June  8,  2001,  from  7:30  a.m.  to 
8:30  a.m. 

AOORESSES:  The  meeting  will  be  held  at 
the  Office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon,  Room 
4E630,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT:  Commander 
Christopher  Agan,  CNO  Executive 
Panel,  4825  Mark  Center  Drive, 
Alexandria,  VA  22311,  (703)  681-6205. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  information 
that  relates  solely  to  the  internal  rules 
and  practices  of  the  agency. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  title  5  U.S.C,  section 
552b{c)(2). 

Dated:  May  18.  2001. 
J.L  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Cdtps,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  01-13462  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.282A] 

Office  of  Elementary  and  Secondary 
Education;  Public  Charter  Schools 
Progran>— Flekt-lnitiated  National 
Activities  Protects  Notice  Inviting 
Applications  for  New  Awards  for  Rscal 
Year  (FY)  2001 

Purpose  of  Program:  The  purpose  of 
the  Public  Charter  Schools  Program 
(PCSP)  is  to  increase  national 
imderstanding  of  the  charter  schools 
model  by  providing  financial  assistance 
for  the  planning,  program  design,  and 
initial  implementation  of  charter 
schools;  evaluating  the  effects  of  charter 
schools;  and  disseminating  information 
about  charter  schools  and  successful 
practices  in  charter  schools. 

Eligible  Applicants:  State  and  local 
educational  agencies,  public  and  private 


nonprofit  organizations,  institutions  of 
higher  education,  authorized  public 
chartering  agencies,  charter  school 
developers,  and  public  schools, 
including  public  charter  schools. 
Eligible  applicants  may  also  apply  as  a 
group,  or  consortium. 

Applications  Available:  May  30,  2001. 

Application  packages  will  be 
available  by  mail  and  electronically  on 
the  World  Wide  Web  at  the  following 
sites: 

http://www.ed.gov/GrantApps 
http://www.uscharterschooIs.org 

Deadline  for  Transmittal  of 
Applications:  ]\iiy  16,  2001. 

Estimated  Available  Funds:  $4 
million.  ' 

Estimated  Range  of  Awards:  The  size 
of  awards  will  be  commensm-ate  with 
the  nature  and  scope  of  the  work 
proposed. 

Estimated  Average  Size  of  Awards: 
$200,000-$400,000  per  year. 

Estimated  Number  of  Awards:  10-20. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Budget  Period:  12  months. 

Project  Period:  Up  to  24  months. 

Page  Limit:  The  application  narrative 
may  not  exceed  the  equivalent  of  20 
double-spaced  pages,  with  printing  on 
only  one  side  of  8V2  x  11 -inch  paper. 
Our  reviewers  will  not  read  any  pages 
of  your  application  that  — 

•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 
Thus,  we  will  remove  all  pages  in 
excess  of  the  20-page  narrative 
maximum  or  its  equivalent. 

Note:  We  have  found  that  reviewers  are 
able  to  conduct  the  highest  quality  review 
when  applications  are  concise  and  easy  to 
read.  We  strongly  encourage  applicants  to 
use  a  12-point  or  larger  size  font,  one-inch 
margins  at  the  top,  bottom,  and  both  sides, 
and  pages  numbered  consecutively. 

SUPPLEMENTARY  INFORMATION:  Section 
10305  of  the  ESEA  (National  Activities) 
authorizes  the  Secretary  to  award  grants 
tmder  the  PCSP  to  carry  out  national 
activities.  For  FY  2001,  the  Department 
is  holding  a  grant  competition  for  field- 
initiated  national  activities  projects. 
Grants  for  national  activities  projects 
under  the  PCSP  are  highly  competitive. 
Strong  applications  for  national 
activities  grants  clearly  address  each  of 
the  applicable  selection  criteria.  They 
make  a  well-reasoned  and  compelling 
case  for  the  national  significance  of  the 
problems  or  issues  that  will  be  the 
subject  of  the  proposed  project,  and 
present  a  project  design  that  is 


complete,  clearly  d^tineated,  and 
incorporates  soimd  implementation 
methods.  In  addition,  the  personnel 
descriptions  included  in  strong 
applications  make  it  apparent  that  the 
project  director,  principal  investigator, 
and  other  key  personnel  possess 
training  and  experience  commensurate 
with  their  duties. 

The  project  period  of  the  grant  may  be 
from  one  to  two  years.  In  the 
application,  the  project  period  should 
be  divided  into  12-month  budget 
periods.  Each  12-month  budget  should 
be  clearly  delineated  and  justified  in 
terms  of  the  proposed  activities. 

Allowable  Activities:  The  following 
are  examples  of  the  types  of  projects 
that  could  be  supported  with  a  national 
activities  grant  under  the  PCSP  (for  the 
specific  national  activities  authorized 
under  the  PCSP,  see  section  10305(a)  of 
the  ESEA  (20  U.S.C.  8065(a)): 

(1)  Access  to  Federal  Funds. 
Disseminate  information  to  charter 
schools  about  federal  programs  in  which 
they  may  be  eligible  to  participate  and 
provide  technical  assistance  to  charter 
schools  in  applying  for  federal  funds. 

(2)  Research.  Conduct  evaluations  or 
studies  on  various  issues  concerning 
charter  schools,  such  as  student 
achievement,  teacher  qualifications  and 
retention,  and  the  demographic  makeup 
(e.g.,  age,  race,  gender,  disability, 
limited-English  proficiency,  and 
previous  public  or  private  school 
enrollment)  of  charter  school  students. 

(3)  Technical  Assistance  and 
Plaiming.  Assist  charter  school 
developers  with  all  aspects  of  planning, 
designing,  and  implementing  a  charter 
school.  Some  areas  in  which  newly 
created  charter  schools  face  challenges 
include  program  design,  curriculvun 
development,  defining  the  school's 
mission,  hiring  staff,  drafting  charter 
applications,  student  recruitment  and 
admissions,  public  relations  and 
community  involvement,  governance, 
acquiring  equipment  and  services, 
budget  and  finances,  facilities, 
assessment  and  accountability,  parental 
involvement,  serving  students  with 
disabilities,  and  collalx>rating  with  other 
entities  to  provide  quality  instruction 
and  services. 

(4)  Best  or  Promising  Practices. 
Disseminate  information  on  best  or 
promising  practices  in  charter  schools  to 
other  public  schools,  including  charter 
schools. 

(5)  Facilities.  Disseminate  information 
about  programs  and  financial  resources 
available  to  charter  schools  for  facilities, 
including  information  about  successful 
programs  and  how  charter  schools  can 
access  private  capital. 
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Collaboration:  We  encourage 
collaboration  in  the  development  of 
these  projects.  For  example,  charter 
school  resource  centers  may  collaborate 
with  successful  charter  schools  to 
disseminate  information  about  the 
charter  school's  program;  authorized 
institutions  of  higher  education  may 
collaborate  with  authorized  public 
chartering  agencies  to  develop  methods 
for  assessing  student  achievement  in 
charter  schools;  and  charter  schools  may 
collaborate  with  each  other  to  establish 
networks  to  address  some  of  the 
implementation  issues  facing  newly 
created  charter  schools. 

Selection  Criteria:  The  Secretary  uses 
the  selection  criteria  published  in  34 
CFR  75.210  to  evaluate  applications  for 
grants  under  the  field-initiated  national 
activities  competition  for  FY  2001.  The 
application  package  includes  the 
specific  SELECTION  CRITERIA  and  the 
points  assigned  to  each  criterion. 

Applicable  Regulations  and  Statute: 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  76,  77.  79,  80,  81,  82, 
85,  86,  97,  and  99.  Title  X.  part  C, 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended,  20 
U.S.C.  8061-8067. 

The  following  definitions  are  taken 
from  the  PCSP  authorizing  statute,  in 
tide  X,  part  C  of  the  ESEA.  They  are 
being  repeated  in  this  application  notice 
for  the  convenience  of  die  applicant. 

Definitions 

The  following  definitions  apply  to 
this  program: 

(a)  Charter  school  means  a  public 
I  chool  that 

(1)  In  accordance  with  a  specific  State 
statute  authorizing  the  granting  of 
charters  to  schools,  is  exempted  fit)m 
significant  State  or  local  rules  that 
inhibit  the  flexible  operation  and 
management  of  public  schools,  but  not 
from  any  rules  relating  to  the  other 
requirements  of  this  definition; 

(2)  Is  created  by  a  developer  as  a 
public  school,  or  is  adapted  by  a 
developer  frtsm  an  existing  public 
school,  and  is  operated  under  public 
supervision  and  direction; 

(3)  Operates  in  pursuit  of  a  specific 
set  of  educational  objectives  determined 
by  the  school's  developer  and  agreed  to 
by  the  authorized  public  chartering 
agency; 

(4)  Provides  a  program  of  elementary 
or  secondary  education,  or  both; 

(5)  Is  nonsectarian  in  its  programs, 
admissions  policies,  employment 
practices,  and  all  other  operations,  and 
is  not  affiliated  with  a  sectarian  school 
or  religious  institution; 

(6)  Does  not  charge  tuition; 


(7)  Complies  with  the  Age 
Discrimination  Act  of  1975,  title  VI  of 
the  Civil  Rights  Act  of  1964,  tide  DC  of 
the  Education  Amendments  of  1972, 
section  504  of  the  Rehabilitation  Act  of 
1973,  and  part  B  of  the  Individuals  With 
Disabilities  Education  Act: 

(8)  Is  a  school  to  which  parents 
choose  to  send  their  children,  and  that 
admits  students  on  the  basis  of  a  lottery, 
if  more  students  apply  for  admission 
than  can  be  accommodated; 

(9)  Agrees  to  comply  with  the  same 
Federal  and  State  audit  requirements  as 
do  other  elementary  and  secondary 
schools  in  the  State,  unless  the 
requirements  are  specifically  waived  for 
the  purposes  of  this  program; 

(10)  Meets  all  applicable  Federal, 
State,  and  local  health  and  safety 
requirements; 

(11)  Operates  in  accordance  with 
State  law;  and 

(12)  Has  a  written  performance 
contract  with  the  authorized  public 
chartering  agency  in  the  State  that 
includes  a  description  of  how  student 
performance  will  be  measured  in  charter 
schools  pursuant  to  State  assessments 
that  are  required  of  other  schools  and 
pursuant  to  any  other  assessments 
mutually  agreeable  to  the  authorized 
public  chartering  agency  and  the  charter 
school. 

(b)  Developer  means  an  individual  or 
group  of  individuals  (including  a  public 
or  private  nonprofit  organization), 
which  may  include  teachers, 
administrators  and  other  school  staff, 
parents,  or  other  members  of  the  local 
community  in  which  a  charter  school 
project  vdll  be  carried  out. 

(c)  Eligible  applicant  means  an 
authorized  public  chartering  agency 
participating  in  a  partnership  with  a 
developer  to  establish  a  charter  school 
in  accordance  with  title  X,  part  C  of  the 
ESEA. 

(d)  Authorized  public  chartering 
agency  means  a  State  educational 
agency,  local  educational  agency,  or 
other  public  entity  that  has  the  authority 
under  State  law  and  is  approved  by  the 
Secretary  to  authorize  or  approve  a 
charter  school. 

For  Applications  and  Further 
Information  Contact:  Doima  M.  Hoblit, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3C148, 
Washington,  DC  20202-6140. 
Telephone  (202)  205-9178.  Internet 
address:  Donna.Hoblit@ed.gov 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 


format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed 
under  For  Applications  and  Further 
Information  Contact.  Individuals  with 
disabilities  may  obtain  a  copy  of  the 
application  package  in  an  alternative 
format,  also,  by  contacting  that  person. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  PDF,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 


Program  Authority:  20  U.S.C.  8061-8067. 

Dated:  May  24,  2001. 
Thomas  M  Corwin, 

Acting  Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
[FR  Doc.  01-13551  Filed  5-29-01;  8:45  ami 
BHJJNQ  COOC  4000-01-P 

DEPARTIMENT  OF  EDUCATION 

Artitration  Panel  Decision  Under  ttw 
Randoiph-Stteppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  22,  2000,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of  Jack 
Bedikian  v.  California  Department  of 
Rehabilitation  (Docket  No.  R-S/98-6). 
This  panel  was  convened  by  the  U.S. 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(a)  upon  receipt  of  a 
complaint  filed  by  petitioner.  Jack 
Bedikian. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3230,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  If  you  use  a 
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telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  number  at 
(202) 205-8298. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/Fe<Ulegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  £ree 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  docuinent  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c))  (the  Act),  the 
Secretary  publishes  in  the  Federal 
Register  a  synopsis  of  each  arbitration 
panel  decision  affecting  the 
administration  of  vending  fecilities  on 
Federal  and  other  property. 

Background 

This  dispute  concerns  the  alleged 
improper  termination  of  Mr.  Jack 
Bedikian,  a  licensed  blind  vendor,  from 
the  Business  Enterprise  Program  of  the 
California  Department  of  Rehabilitation, 
the  State  licensing  agency  (SLA). 

A  summary  of  the  facts  is  as  follows: 
Mr.  Bedekian  (complainant)  was  a 
licensed  manager  under  the  SLA's 
Randolph-Sheppard  vending  facility 
program.  Beginning  in  1991, 
complainant  operated  a  cafeteria  and 
vending  machine  service  at  the 
World  way  Postal  Center  (World  way). 

The  SLA  alleged  that,  starting  in  1993, 
it  received  complaints  from  Worldway 
concerning  health  and  service  issues. 
Specifically,  in  1995  the  Safety 
Specialist  of  the  Office  of  Safety  and 
Health  at  Worldway,  who  had  the 
responsibility  for  investigating  health 
and  safety  complaints  from  its 
employees,  requested  that  the  SLA 
terminate  Mr.  Bedikian's  agreement  to 
operate  the  facility  based  on  complaints 
from  its  employees. 


Subsequently,  the  SLA  issued  a 
formal  reprimand  to  complainant      >« 
allowing  30  days  for  corrective  action. 
Ehu-ing  this  time,  the  SLA  alleged  that 
it  provided  assistance  to  help 
complainant  correct  deficiencies  and 
meet  the  needs  of  the  customers.  The 
SLA  noted  some  improvement  in  the 
cafeteria  .operation.  However,  problems 
concerning  bug  infestation  of  food  and 
drink  and  moldy  bread  were  still  being 
reported  to  the  SafetySpecialist. 

In  September  1997,  the  SLA  and  the 
Safety  Specialist  from  Worldway  met 
again  to  review  the  complaints  of  the 
employees  concerning  the  freshness  of 
food  from  both  the  cafeteria  and  the 
vending  machines,  pricing,  and 
rudeness  of  staff.  Staff  of  the  SLA's 
Business  Enterprise  Program 
subsequently  conducted  an  on-site 
review  of  complainant's  facility. 

On  December  11, 1997,  the  Los 
Angeles  County  Health  Depeutment 
requested  that  complainant  close  his 
fecility  as  the  result  of  violations  in  17 
categories,  including  unsafe  food 
temperature,  handling  and  storage  of 
food,  rodent  and  insect  problems,  and 
improper  storage  of  cooking  equipment 
and  supplies.  Other  physical  and 
structural  problems  were  identified  that 
were  the  responsibility  of  Worldway, 
which  initiated  corrective  action  to 
resolve  these  problems. 

On  December  16,  1997,  the  Los 
Angeles  Coimty  Health  Department  gave 
complainant  conditional  approval  to 
reopen  the  cafeteria  and  vending 
machine  service  serving  packaged  foods 
only.  Complainant  allegedly  disregarded 
this  restriction  and  attempted  to  serve 
hot  food  although  hot  water  for  utensil 
cleaning  and  hand  washing  was 
imavailable.  On  December  17th,  the 
SLA  issued  a  termination  notice  to 
complainant,  which  was  later  rescinded 
upon  the  SLA's  learning  of  the 
conditional  approval  received  by 
complainant  to  reopen  the  facility. 

The  SLA  alleged  that  it  continued  to 
receive  complaints  from  Worldway  in 
January  1998.  On  January  26, 1998,  staff 
of  the  SLA  performed  an  inspection  of 
complainant's  facility  and  found  24 
sanitation  deficiencies.  Subsequently, 
on  February  5,  1998,  complainant  was 
notified  of  his  license  termination, 
removal  fium  the  Worldway  Postal 
Center,  and  his  appeal  rights. 

Complainant  requested  a  full 
evidentiary  hearing  on  this  matter, 
which  was  held  on  March  27, 1998.  In 
a  decision  dated  April  16,  1998,  the 
Administrative  Law  Judge  affirmed  the 
SLA's  decision  to  terminate 
complainant's  license  and  remove  him 
from  the  Worldway  Postal  Center 
cafeteria  and  vending  machine  service. 


It  was  this  decision  that  complainant 
sought  to  have  reviewed  by  a  Federal 
arbitration  panel.  An  arbitration  hearing 
on  this  matter  was  held  on  August  20, 
1999,  and  a  second  hearing  was  held  on 
December  14, 1999. 

Arbitration  Panel  Decision 

The  central  issue  before  the 
arbitration  panel  was  whether  the 
actions  taken  by  the  California 
Department  of  Rehabilitation  to 
terminate  the  vending  license  of  Mr. 
Bedikian  and  remove  him  from 
managing  the  Worldway  cafeteria  and 
vending  machine  service  were  in 
accordance  with  the  Act  (20  U.S.C.  107 
et  seq.),  the  implementing  regulations 
(34  CFR  part  395),  and  applicable  State 
rules  and  regtilations. 

The  panel  ruled  that  complainant  was 
essentially  terminated  for  poor 
performance  in  the  operation  of  the 
Worldway  cafeteria  and  vending 
machine  service. 

Based  upon  the  evidence  presented, 
the  panel  determined  that,  while 
complainant  was  not  one  of  the  more 
successfid  managers,  there  was  no 
demonstrable  effort  by  the  SLA,  other 
than  structural  repairs,  to  assist 
complainant  in  correcting  problems  and 
keeping  the  Worldway  cafeteria  and 
vending  machine  service  operating. 
Further,  according  to  the  evidence 
received  in  the  record,  the  panel 
determined  that  the  SLA  and  the  postal 
facility  cooperated  in  the  removal  of  the 
complainant. 

Therefore,  the  panel  ruled  that  the 
actions  taken  by  the  California 
Department  of  Rehabilitation  to  remove 
Mr.  Bedikian  from  managing  the 
Worldway  cafeteria  and  vending 
machine  service  were  not  in  accordance 
with  the  Act,  implementing  regidations, 
and  State  rules  and  reguilations.  The  law 
specifically  requires  the  SLA  to  assist 
the  vendor  in  all  reasonable  ways  to 
overcome  the  problems  cited  by  the 
Federal  facility.  The  obligation  on  the 
SLA  is  an  affirmative  obligation,  which 
requires  the  State  to  do  something 
affirmatively. 

Additionally,  the  panel  agreed  that 
complainant  was  entitled  to 
compensatory  damages  for  th«  loss  of 
net  profits  from  his  business  in  1995 
and  1996,  as  well  as  attorney's  fees  and 
costs  totaling  $59,570.44.  The  panel 
directed  the  SLA  to  place  the 
complainant  in  the  next  available 
facility  that  was  likely  to  generate 
approximately  the  same  income. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  die  U.S. 
Department  of  Education. 
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I  i  Dated:  May  23,  2001. 

Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 

Disability  and  Rehabilitation  Research. 

[FR  Doc.  01-13468  Filed  5-29-01;  8:45  am] 

BILUNO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Paducah 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
date:  Thursday,  Jtme  21,  2001—5:30 
p.m.-9:00'p.m. 

ADDRESSES:  Paducah  Information  Age 
Park  Resource  Center,  2000  McCracken 
Boulevard,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,  (270)  441-6806. 
SUPPLEMENTARY  INFORMATION: 
j  Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda: 
5:30  p.m.  Informal  Discussion 
6:00  p.m.  Call  to  Order 
6:10  p.m.  Approve  Minutes 
6:20  p.m.  Presentations,  Board 

Response,  Public  Comments 
8:00  p.m.  Subcommittee  Reports,  Board 

Response,  Public  Comments 
8:30  p.m.  Administrative  Issues 
9:00  p.m.  Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  J.  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 


conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8  a.m.  and  5  p.m.  on 
Monday  thru  Friday  or  by  writing  to  Pat 
J.  Halsey,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001  or  by  calling  her  at  (270)  441- 
6802. 

Issued  at  Washington,  DC  on  May  23,  2001. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  01-13499  Filed  5-29-01;  8:45  am] 
BILUNG  CODE  6460-01-^ 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Notice  of  intent  To  Establish  the 
Advisory  Board  on  Electricity 

Pursuant  to  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  and  in  accordance  with  tide 
41  of  the  Code  of  Federal  Regulations, 
section  101-6. 1015(a),  this  is  notice  of 
intent  to  establish  the  Advisory  Board 
on  Electricity.  This  intent  to  establish 
follows  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  ServicesAdministration, 
pursuant  to  41  CFR  subpart  101-6.10. 

The  purpose  of  the  Board  is  to 
provide  the  Secretary  of  Energy  and  his 
designee(s)  with  advice,  information, 
and  recommendations  on  issues, 
policies,  and  programs  related  to  the 
electric  utility  sector.  The  Board  will: 
(1)  Provide  advice  to  the  Department  of 
Energy  on  electricity  policy  issues  of 
concern  to  the  Department;  (2)  advise 
the  Department  on  supply  and  delivery 
systems  (generation,  transmission,  and 
distribution)  issues;  (3)  provide  advice 
on  market  structure  and  barriers  to 
construction  of  new  generation  and 
transmission  facilities  and  make 
recommendations  on  policy  and 
Department  initiatives  with  respect  to 
issues  identified;  (4)  advise  the 


Department  on  coordination  of 
electricity  supply  and  reliability  issues 
and  initiatives  with  appropriate  private 
sector,  state,  and  regional  officials,  and 
other  stakeholders;  and  (5)  advise  the 
Department  on  coordinated  response  in 
the  event  of  electricity  supply 
emergencies. 

Board  members  will  be  chosen  to 
ensure  an  appropriately  balanced 
membership  to  bring  into  account  a 
diversity  of  viewpoints,  including 
electric  power  generators,  transmitters, 
and  distributors;  state  policy  officials 
and  regulators;  consumers;  the 
environmental  community;  and  others 
who  may  significantly  contribute  to  the 
deliberations  of  the  Board.  Advance 
notice  of  all  meetings  of  the  Board  will 
be  published  in  the  Federal  Register. 

"The  establishment  of  the  Advisory 
Board  on  Electricity  is  essential  to  the 
conduct  of  Department  of  Energy 
business  and  is  in  the  public  interest 

Further  iniormation  regarding  this 
board  may  be  obtained  from  Lawrence 
Mansueti,  Office  of  Power  Technologies, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  phone 
(202) 586-9275. 

Issued  in  Washington,  D.C.  on  May  24, 
2001 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  01-13516  Filed  5-29-01;  8:45  am] 

BILUNO  CODE  e4S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -423-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Clianges  In  FERC  Gas  Tariff 

May  23.2001. 

Take  notice  that  on  Mdy  18,  2001, 
Columbia  Gas  Transmission  Corporation 
(Colimibia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  bearing  a  proposed  effective 
dateof  June  15,  2001: 

Eighth  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  500B 

Columbia  states  that  it  is  submitting 
NTS  Service  Agreement  No.  2001-05- 
10-0002,  which  is  an  agreement  for  firm 
transportation  service  to  be  provided  by 
Columbia  to  DPL  Energy  (DPL 
Agreement).  Service  under  the  DPL 
Agreement  is  to  commence  on  June  15, 
2001  and  continue  for  a  twenty-year 
term,  unless  earlier  terminated  pursuant 
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to  the  terms  of  the  DPL  Agreement.  The 
DPL  Agreement  provides  for  summer 
only  service — ^June  15,  2001,  through 
September  30,  2001  for  the  first  year, 
and  May  1  through  September  30th  for 
subsequent  years.  The  DPL  Agreement 
also  provides  a  pressure  commitment. 
Columbia  believes  that  the  DPL 
Agreement  is  consistent  with  its  tariff 
and  its  pro  forma  Rate  Schedule  NTS 
service  agreement  and  therefore  does 
not  constitute  a  non-conforming  service 
agreement  within  the  meaning  of 
Section  154.1(d)  of  the  Commission 
Regulations.  If  the  Commission 
determines  that  the  DPL  Agreement  is 
non-conforming,  Columbia  requests  that 
the  Commission  issue  an  order 
approving  the  DPL  Agreement  to  be 
effective  June  15.  2001. 

Colimibia  states  that  copies  of  its 
filing  and  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  comjnissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regiilations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbeil.htm. 

David  P.  Boergeni, 

Secretary. 

(PR  Doc.  01-13482  Filed  5-2&-01;  8:45  am] 

BHJJNG  CCX)E  srtr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commission 


[Docket  No.  PR01-7-000] 

Transok,  LLC;  Notice  of  Settlement 
Conference 

May  23,  2001. 

Take  notice  that  a  settlement 
conference  will  be  held  on  Friday,  June 
8.  2001.  at  9  a.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington.  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergeis, 

Secretary. 

[FR  Doc.  01-13481  Filed  5-29-01;  8:45  am) 

WLLMHO  COK  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Dockat  No.  ER01-1977-000,  et  al.] 

Idaho  Power  Comfiany,  et  al.  Electric 
Rate  and  Corporate  Regulation  Rlings 

May  22,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Idaho  Power  Company 

[Docket  No.  EROl-1977-0001 

Take  notice  that  on  May  17,  2001. 
Idaho  Power  Company  tendered  for 
filing  a  Notice  of  Withdrawal  of  its  rate 
filing  of  a  revised  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  between  Idaho  Power  Company 
and  Arizona  Public  Service  Company 
under  Idaho  Power  Company's  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
5.  Open  Access  Transmission  Tariff. 

Comment  date;  June  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Idaho  Power  Company 

(Docket  No.  EROl-1920-OOll 

Take  notice  that  on  May  17,  2001. 
Idaho  Power  Company,  tendered  for 
filing  a  revised  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  between  Idaho  Power  Company 
and  Arizona  Public  Service  Company 
imder  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 

Comment  date:  June  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Idaho  Power  Company 

[Docket  No.  EROl-1913-OOOl 

Take  notice  that  on  May  17,  2001. 
Idaho  Power  Company  tendered  for 
filing  a  Notice  of  Withdrawal  of  its  rate 
filing  of  a  revised  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  between  Idaho  Power  Company 
and  Arizona  Public  Service  Company 
under  Idaho  Power  Company's  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
5.  Open  Access  Transmission  Tariff. 

Comment  date:  Jime  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Michigan  Electric  Transmission 
Company 

[Docket  No.  EROl-1 849-001) 

Take  notice  that  on  May  17.  2001. 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  teqdered 
for  filing  a  replacement  cover  sheet 
(with  a  corrected  Service  Agreement 
designation)  for  the  Service  Agreement 
filed  in  this  docket. 

Copies  of  that  filing  were  served  upon 
those  on  the  official  service  list  in  this 
docket. 

Comment  date:  June  7.  2001 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Sierra  Pacific  Power  Company, 
Nevada  Power  Company 

[Docket  No.  EROl-1527-002  and  EROl- 
1529-002] 

Take  notice  that  on  May  17.  2001. 
Sierra  Pacific  Power  Company  (SPPC) 
and  Nevada  Power  Company  (NPC) 
tendered  for  filing  proposed 
modifications  to  their  respective 
Market-Based  Rate  Tariffs.  The 
proposed  modifications  would  reflect 
the  annoimcement  by  Sierra  Pacific 
Resources  (SPR).  the  parent  company  of 
SPPC  and  NPC.  and  Enron  Corp..  the 
parent  company  of  Portland  General 
Electric  Company  (PGE).  that  they  have 
mutually  agreed  to  terminate  SPR's 
planned  acquisition  of  PGE. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply,  Lincoln  Generating 
Facility,  LLC 

[Docket  No.  ER01-206O-00O] 

Take  notice  that  on  May  17,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Lincoln  Generating  Facility,  LLC 
tendered  for  filing  Service  Agreement 
No.  1  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  Lincoln 


I 
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nerating  Facility.  LLC  offers 
generation  services.  Allegheny  Energy 
Supply  Lincoln  Generating  Facility,  LLC 
requests  a  weiiver  of  notice  requirements 
to  make  service  available  as  of  May  4, 
2001  to  Allegheny  Energy  Supply 
Company,  LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  Jime  7,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply,  Wheatland  Generating 
Facility,  LLC 

Docket  No.  ER01-2061-O00] 
I  Take  notice  that  on  May  17.  2001. 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Wheatland  Generating  Facility.  iXC 
tendered  for  filing  Service  Agreement 
No.  1  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  Wheatland 
Generating  Facility,  LLC  offers 
generation  services.  Allegheny  Energy 
Supply  Wheatland  Generating  Facility, 
LLC  requests  a  waiver  of  notice 
requirements  to  make  service  available 
as  of  May  4,  2001  to  Allegheny  Energy 
Supply  Company,  LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  Jime  7,  2001,  in 
iiccordance  with  Standard  Paragraph  E 
iit  the  end  of  this  notice. 

i.  Western  Resources,  Inc.,  Kansas  Gas 
and  Electric  Company 

Ipocket  No.  EROl-2062-000] 
Take  notice  that  on  May  17.  2001, 
estem  Resources,  Inc.  (WR)  tendered 
r  filing  revised  pages  34-42  (Exhibits 
,  C  and  D)  to  its  Electric  Power, 
ransmission,  and  Service  Contract 
ith  Kansas  Electric  Power  Cooperative 
Inc.  (KEPCo).  WR.  on  behalf  of  its 
wholly  owned  subsidiary  the  Kansas 
Cas  and  Electric  Company  (KGE),  also 
Submitted  revised  page  31-36  (Exhibits 
B  and  C)  to  KGE's  Electric  Power, 
"transmission,  and  Service  Contract 
vith  KEPCo. 


These  revisions  are  part  of  WR's 
annual  exhibits  filed  with  the  Federal 
Energy  Regulatory  Commission.  In 
addition,  WR  is  filing  for  acceptance  the 
addition  of  a  new  intercormect  point 
near  Oskaloosa,  Kansas.  The  revised 
pages  and  the  filing  of  the  interconnect 
point  are  proposed  to  be  effective  June 
1,  2001. 

Copies  of  the  filing  were  served  upon 
KEPCo  and  the-Kansas  Corporation 
Commission. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply,  Gleason  Generating 
Facility,  LLC 

[Docket  No.  EROl-2063-OOOj 

Take  notice  that  on  May  17,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Gleason  Generating  Facility,  LLC 
tendered  for  filing  Service  Agreement 
No.  1  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  imder  which 
Allegheny  Energy  Supply  Gleason 
Generating  Facility.  LLC  offers 
generation  services.  Allegheny  Energy 
Supply  Gleason  Generating  Facility. 
LLC  requests  a  waiver  of  notice 
requirements  to  make  service  available 
as  of  May  4.  2001  to  Allegheny  Energy 
Supply  Company.  LLC. 

Copies  of  tne  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light  ' 
Company 

[Docket  No.  ER01-2064-000] 

Take  notice  that  on  May  17,  2001,  The 
Dayton  Power  and  Light  Company 
(Dayton)  tendered  for  filing  a  service 
agreement  establishing  Detroit  Edison 
and  Dynegy  Power  Marketing  as  a 
customer  under  the  terms  of  Dayton's 
FERC  Electric  Tariff,  Original  Volume 
No.  10. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Detroit  Edison.  Dynegy  Power 
Marketing  and  the  Public  Utilities 
Commission  of  Ohio. 


Comment  date:  June  7.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arizona  Public  Service  Company 

[Docket  No.  EROl-2065-0001 

Take  notice  that  on  May  17.  2001. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  an  Interconnection 
and  Operating  Agreement  with  Piimacle 
West  Energy  for  West  Phoenix  4  under 
APS'  Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Pinnacle  West  Energy  and  the 
Arizona  Corporation  Commission. 

Comment  date:  June  7.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Energy  Supply  Lincoln 
Generating  Facility,  LLC,  Allegheny 
Energy  Supply  Gleason  Generating 
Facility,  LLC,  and  Allegheny  Energy 
Supply  Wheatland  Generating  Facility, 
LLC 

[Docket  Nos.  EROl-2066-000.  EROl-2067- 
000  and  ER01-206a-000l 

Take  notice  that  on  May  16.  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Lincoln  Generating  Facility,  LLC, 
Allegheny  Energy  Supply  Gleason 
Generating  Facility,  LLC,  and  Allegheny 
Energy  Supply  Wheatland  Generating 
Facility,  LLC  tendered  for  filing  Notices 
of  Succession  to  adopt,  ratify  and  make 
their  own,  in  every  respect,  all 
applicable  rate  schedules  and 
supplements  thereto  previously  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Des  Plaines  Green  land 
Development  L.L.C.,  Gleason  Power  I 
L.L.C.,  and  West  Fork  Land 
Development  Company,  L.L.C.. 
respectively,  effective  May  4,  2001. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  Date:  June  6,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Pennsylvania  Electric  Company 

(Docket  No.  ERO 1-2069-000) 

Take  notice  that  on  May  17,  2001, 
Peimsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy)  tendered  for  filing  a  Notice  of 
Cancellation  of  Pennsylvania  Electric 
Company,  FERC  Electric  Tariff  No.  1. 
Penelec  requests  that  cancellation  be 
effective  the  1st  day  of  June.  2001. 
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Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Metropolitan  Edison  Company  ' 

(Docket  No.  EROl-2070-000] 

Take  notice  that  on  May  17,  2001, 
Metropolitan  Edison  Company  (Met-Ed) 
(doing  business  as  GPU  Energy) 
tendered  for  filing  a  Notice  of 
Cancellation  of  Metropolitan  Edison 
Company,  FERC  Electric  Tariff  No.  2. 
Met-Ed  requests  that  cancellation  be 
effective  the  18th  day  of  May,  2001. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Desert  Power,  L.P. 

(Docket  No.  EROl-2071-000] 

Take  notice  that  on  May  17,  2001, 
Desert  Power,  L.P.  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  and  Part  35  of  the 
Commission's  regulations,  a  petition  for 
authorization  to  make  sales  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell 
-Firm  Transmission  Rights. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Pennsylvania  Electric  Company 

(Docket  No.  EROl-2072-OOOl 

Take  notice  that  on  May  17,  2001, 
Pennsylvania  Electric  Company 
(Penelec)  (doing  business  as  GPU 
Energy)  tendered  for  filing  a  Notice  of 
Cancellation  of  Service  Agreement  No.  8 
under  FERC  Electric  Tariff  Volume  No. 
1  between  Pennsylvania  Electric 
Company  and  West  Penn  Power 
Company.  Penelec  requests  that 
cancellation  be  effective  the  1st  day  of 
June,  2001. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Jersey  Central  Power  &  Light 
Company 

(Docket  No.  EROl-2073-OOOl 

Take  notice  that  on  May  17,  2001, 
Jersey  Central  Power  &  Light  Company 
(Jersey  Central)  (doing  business  as  GPU 
Energy)  tendered  for  filing  a  Notice  of 
Cancellation  of  Jersey  Central  Power  & 
Light  Company,  FERC  Electric  Tariff  No. 
1.  Jersey  Central  requests  that 
cancellation  be  effective  the  18th  day  of 
May,  2001. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Calhoun  Power  Company  I,  LLC 

(Docket  No.  ER01-2074-000[ 

Take  notice  that  on  May  17,  2001, 
Calhoun  Power  Company  I,  LLC 
(Calhoim),  tendered  for  filing  an 
application  for  authorization  to  sell 
capacity,  energy  and  ancillary  services 
at  market-based  rates  pursuant  to 
Section  205  of  the  Federal  Power  Act. 

Calhoun  also  requests  tjiat  the 
Commission  accept  for  filing  a  long- 
term  purchase  contract  for  the  sale  of 
energy  and  capacity  fi-om  Calhoim  to 
Alabama  Power  Company  as  a  service 
agreement  under  Calhoun's  proposed 
market-based  rate  tariff. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Idaho  Power  Company 

(Docket  No.  ERO 1-2 07 5-000) 

Take  notice  that  on  May  17,  2001, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  imder  Idaho  Power 
Company's  FERC  Electric  Tariff  No.  6, 
Market  Rate  Power  Sales  Tariff,  between 
Idaho  Power  Company  and  Overton 
Power  District. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Delmarva  Power  &  Light  Company 

(Docket  No.  EROl-2077-0001 

Take  notice  that  on  May  17,  2001, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  an 
Interconnection  Agreement  between 
Delmarva  and  NRG  Energy  Center 
Dover,  LLC  (NRG  Energy).  The 
Interconnection  Agreement  provides  for 
the  interconnection  of  an  electric 
generating  facility  owned  by  NRG 
Energy  with  Delmarva's  transmission 
facilities.  Delmarva  and  NRG  Energy 
jointly  request  a  May  18,  2001  effective 
date. 

Copies  of  the  filing  were  served  upon 
the  Delaware  Public  Service 
Commission,  the  Maryland  Public 
Service  Commission  and  the  Virginia 
State  Corporation  Commission. 

Comment  date:  June  7,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Potomac  Electric  Power  Company 
Conectiv 

(Docket  No.  ECOl-101-000) 

Take  notice  that  on  May  14,  2001, 
Potomac  Electric  Power  Company 
(PEPCO),  on  its  own  behalf  and  on 
behalf  of  its  jurisdictional  subsidiaries, 
and  Conectiv,  on  behalf  of  its 
jurisdictional  subsidiaries,  filed  with 


the  Federal  En^i^  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  merger  of  jurisdictional  facilities  to 
be  accomplished,  as  individual  Conectiv 
shareholders  may  elect,  by  a  payment  of 
$25.00  for  each  share  of  Conectiv 
common  stock  and  $21.69  for  each  share 
of  Conectiv  Class  A  common  stock  or  by 
the  exchange  of  Conectiv  stock  for 
common  stock,  in  amounts  to  be 
determined  by  exchange  ratios 
applicable  to  the  two  categories  of 
Conectiv  common  stock,  in  New  RC 
Inc.,  a  new  holding  company  which  will 
become  the  parent  of  PEPCO  and 
Conectiv. 

Copies  of  the  merger  application  have 
been  served  upon  the  regulatory 
conunissions  of  Delaware,  the  District  of 
Columbia,  Maryland,  New  Jersey, 
Pennsylvania  and  Virginia,  the 
Applicants'  wholesale  requirements  and 
interconnection  customers,  and  the 
PJM-ISO. 

Comment  date:  July  16,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13480  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

May  23,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  field 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11993-000. 

c.  Date  filed:  April  23,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Topaz  Dam  Hydroelectric  Project  would 
be  located  at  the  existing  Topaz  Dam, 
owned  by  Douglas  County,  Nevada,  on 
the  West  Fork  Walker  River  in  Douglas 
Coimty,  Nevada. 

f.  FUed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442,  (208) 
745-8630. 

h.  FERC  Contact:  James  Himter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11993-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  dociunent  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The 
existing  30-foot-high,  750  foot-long 
earthfill  dam  and  Topaz  Reservoir,  with 
a  4,400-acre  siu-face  area  at  normal 
elevation  4,967  feet;  (2)  a  1,000-foot- 


long,  5-foot-diameter  steel  penstock;  (3) 
a  powerhouse  containing  two  1.5- 
megawatt  generating  units;  (4)  a  2-mile- 
long,  15-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  19.71  GWh. 

k.  A  copy  of  the  publication  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

0.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 


would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. " 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATKDN", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13483  Filed  5-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-69e7-71 

Chesapeake  Bay  Program  FY2002 
Request  for  Proposals 

The  U.S.  Environmental  Protection 
Agency,  Chesapeake  Bay  Program  is 
issuing  a  request  for  proposals  (RFP) 
that  will  hirther  goals  of  the  Chesapeake 

2000  agreement.  Up  to  750,000  dollars 
may  be  available  for  Fiscal  Year  2002. 
The  Chesapeake  Bay  Program  is  seeking 
innovative,  cost-effective  proposals  to 
accomplish  the  outcomes  listed  in  the 
RFP.  These  outcomes  were  designed  to 
help  meet  the  Chesapeake  2000  goals. 
Any  nonprofit  organization,  federal, 
state  or  local  government  agency, 
interstate  agency,  college  or  university 
is  eligible  to  submit  proposals  in 
response  td  the  RFP.  Fvmding  will  be 
provided  to  an  organization  under  the 
authority  of  Clean  Water  Act,  section 
117. 

The  RFP  will  be  available  May  30, 

2001  at  the  following  website:  http:// 
www.epa.edu/r3/cbespk/  You  may 
receive  a  paper  copy  by  calling  Kim 
Scaha  at  214-814-5421  or  by  e-mail  at 
scalia.kim@epa.gov  or  by  calling  Lori 
Mackey  at  410-267-5715  or  by  e-mail  at 
mackey.lori@epa.gov.  All  proposals 
must  bis  postmarked  by  Monday,  July 
16,  2001.  Any  late,  incomplete,  or  faxed 
proposals  will  not  be  considered. 

Diana  Esher, 

Acting  Director,  Chesapeake  Bay  Program 

Office. 

[FR  Doc.  01-13511  Filed  5-29-01;  8:45  am] 

BNJJMG  CODE  6560-50-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-FRL-6987-2] 

Beaches  Environmental  Assessment 
and  Coastal  Health  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  Availability  of  Grants 
for  Development  of  Coastal  Recreation 
Water  Monitoring  and  Public 
Notification  Under  the  Beaches 
Environmental  Assessment  and  Coastal 
Health  Act. 

summary:  The  Beaches  Environmental 
Assessment  and  Coastal  Health  Act 
(BEACH  Act)  signed  into  law  on 
October  10,  2000,  amends  the  Clean 
Water  Act  (CWA)  to  reduce  the  risk  of 
disease  to  users  of  the  Nation's 
recreational  waters.  The  BEACH  Act 
authorizes  the  U.S.  Environmental 


Protection  Agency  (EPA)  to  award 
program  development  and 
implementation  grants  to  eligible  States, 
Territories,  Tribes,  and  local 
governments  to  support  microbiological 
testing  and  monitoring  of  coastal 
recreation  waters,  including  the  Great 
Lakes,  that  are  adjacent  to  beaches  or 
similar  points  of  access  used  by  the 
public.  BEACH  Act  grants  also  provide 
support  for  development  and 
implementation  of  programs  to  notify 
the  public  of  the  potential  exposure  to 
disease-causing  microorganisms  in 
coastal  recreation  waters.  EPA  is  now 
encouraging  coastal  States  and 
Territories  to  apply  for  BEACH  Act 
Grants  for  Program  Development 
(referred  to  as  Development  Grants)  to 
develop  effective  and  comprehensive 
coastal  recreation  water  monitoring  and 
public  notification  programs. 
DATES:  Submit  your  application  on  or 
before  July  30,  2001. 
ADDRESSES:  You  must  send  your 
application  to  the  appropriate  Regional 
Grant  Coordinator  listed  in  this  notice 
under  SUPPLEMENTARY  INFORMATION 
section  VII. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Kovatch.  202-260-3754. 
SUPPLEMENTARY  INFORMATION: 

L  Grant  Program 

What  Is  the  Statutory  Authority  for  the 
Development  Grants? 

The  statutory  authority  for  BEACH 
grants  section  406(b)  of  the  Clean  Water 
Act  as  amended  by  the  BEACH  Act, 
Public  Law  106-284, 114  Stat.  970 
(2000).  It  provides  in  part:  "The 
Administrator  may  make  grants  to  States 
and  local  governments  to  develop  and 
implement  programs  for  monitoring  and 
notification  for  coastal  recreation  waters 
adjacent  to  beaches  or  similar  points  of 
access  that  are  used  by  the  public." 

What  Activities  Are  Eligible  for  Funding 
Under  the  Development  Grants  in  Fiscal 
Year  2001? 

In  Fiscal  Year  2001,  EPA  intends  to 
award  grants  authorized  imder  the 
BEACH  Act  to  support  the  development 
of  coastal  recreation  water  monitoring 
and  public  notification  programs.  The 
BEACH  Act  requires  EPA  to  publish 
performance  criteria  for  monitoring  and 
notification  of  coastal  recreation  waters 
by  April  2002.  EPA  expects  to  publish 
performance  criteria  for  implementation 
of  coastal  recreation  water  monitoring 
and  public  notification  programs  in 
October  2001.  In  fiscal  year  2002  and 
beyond,  if  funds  are  appropriated  to 
support  this  program,  EPA  expects  to 
make  grants  to  also  support 
implementation  of  monitoring  and 


notification  programs  that  are  consistent 
with  EPA's  performance  criteria. 

n.  Funding  and  Eligibility 

Who  Is  Eligible  to  Apply  for 
Development  Grant  Funds  Under  This 
Federal  Register  Notice? 

Coastal  and  Great  Lake  States  are 
eligible  for  Development  Gremts  to 
develop  and  implement  monitoring  and 
notification  programs.  The  term  "State" 
is  defined  in  section  502  of  the  Clean 
Water  Act  to  include  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 
However,  the  Trust  Territory  of  the 
Pacific  Islands  no  longer  exists.  The 
Marshall  Islands,  the  Federated  States  of 
Micronesia,  and  Palau,  which  were 
previously  entities  within  the  Trust 
Territory  of  the  Pacific  Islands,  have 
entered  into  Compacts  of  Free 
Association  with  the  Government  of  the 
United  States.  As  a  result,  each  is  now 
a  sovereign,  self-governing  entity  and,  as 
such,  is  no  longer  eligible  to  receive 
grants  as  a  Territory  or  possession  of  the 
United  States. 

Are  Local  Governments  Eligible  for 
Funding? 

The  BEACH  Act  authorizes  EPA  to 
make  a  grant  to  a  local  government  for 
implementation  of  a  monitoring  and 
notification  program  only  if,  after  the  1- 
year  period  beginning  on  the  date  of 
publication  of  performance  criteria,  EPA 
determines  that  the  State  is  not 
implementing  a  program  that  meets  the 
requirements  of  the  statute.  EPA  expects 
to  publish  performance  criteria  in 
October  2001,  and  therefore  expects 
October  2002  as  the  earliest  date  for 
local  governments  to  be  eligible  for 
beach  grants. 

Are  Tribal  Governments  Eligible  for 
Funding? 

Section  518(e)  of  the  CWA  authorizes 
EPA  to  treat  eligible  Indian  tribes  in  the 
same  manner  as  States  for  the  purpose 
of  receiving  CWA  section  406  grant 
funding.  EPA  is  developing  a  rule  that 
would  establish  procedures  for  Indian 
tribes  to  apply  for  eligibility  for  funding 
under  the  BEACH  Act.  The  rule  would 
contain  the  statutory  criteria  for  Indian 
tribes  to  be  treated  in  the  same  manner 
as  a  State  and  indicate  how  a  tribe  is  to 
apply  for  such  treatment.  The  rule 
would  facilitate  the  award  of  funding  to 
Indian  tribes  that  qualify  imder  this  new 
CWA  program.  EPA  plans  to  publish  the 
rule  as  an  interim  final  regulation  in  the 
Federal  Register  by  the  end  of  this 
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calendar  year.  Indian  tribes  could  begin 
to  apply  to  the  appropriate  Regional 
Administrator  for  treatment  in  the  same 
manner  as  a  State  under  the  rule  as  early 
as  30  days  after  the  publication  date. 
EPA  expects  to  accept  grant  applications 
for  tribes  in  Fiscal  Year  2002. 

How  Much  Funding  Is  Available? 

For  Fiscal  Year  2001 ,  EPA  expects  to 
award  approximately  $2  million  in 
Development  Grants  to  eligible  States 
and  Territories. 

How  Will  the  Funding  Be  Allocated? 

For  the  first  year«nly,  EPA  expects  to 
award  Development  Grants  in  equal 
amounts  to  all  eligible  States  and 
Territories  who  apply  for  funding.  EPA 
selected  the  equal  amoimt  allocation 
because  this  is  the  simplest  and  quickest 
way  to  award  grants  while  being  fair  to 
all  applicants  and  avoiding  complex 
allocation  formulas.  The  size  of  the 
award  will  depend  on  the  number  of 
applicants.  If  all  35  eligible  States  and 
Territories  apply,  the  awards  are 
expected  to  range  between  $50,000  to 
$60,000.  However,  if  fewer  than  35 
States  and  Territories  apply,  then  the 
grant  awards  wiU  be  divided  among  the 
number  of  applicants,  thus  awarding 
larger  grants. 

What  is  the  Expected  Duration  of  the 
Funding  and  Project  Periods? 

The  expected  funding  and  project 
period  for  Development  Grants  awarded 
in  FY  2001  is  one  year. 

Are  Matching  Funds  Required? 

Recipients  are  not  required  to  provide 
matching  funds  for  Development  Grants 
awarded  imder  authority  of  the  BEACH 
Act  at  this  time. 

m.  Grant  Condition 

Section  406(c)  of  the  BEACH  Act 
requires  that  as  a  condition  of  receipt  of 
a  Development  Grant,  recipients 
identify: 

(1)  lists  of  coastal  recreation  waters  in 
the  State,  including  coastal  recreation 
waters  adjacent  to  beaches  or  similar 
points  of  access  that  are  used  by  the 
public; 

(2)  in  the  case  of  a  State  program  for 
monitoring  and  notification,  the  process 
by  which  the  State  may  delegate  to  local 
governments  responsibility  for 
implementing  the  monitoring  and 
notification  program; 

(3)  the  frequency  and  location  of 
monitoring  and  assessment  of  coastal 
recreation  waters  based  on:  (A)  The 
periods  of  recreational  use  of  the  waters; 
(B)  the  nature  and  extent  of  use  diu-ing 
certain  periods;  (C)  the  proximity  of  the 
waters  to  known  point  sources  and 


nonpoint  sources  of  pollution;  and  (D) 
any  effect  of  storm  events  on  the  waters; 

(4)  (A)  the  methods  to  be  used  for 
detecting  levels  of  pathogens  and 
pathogen  indicators  that  are  harmful  to 
human  health;  and  (B)  the  assessment 
procediu^s  for  identifying  short-term 
increases  in  pathogens  and  pathogen 
indicators  that  are  harmful  to  human 
health  in  coastal  recreation  waters 
(including  increases  in  relation  to  storm 
events); 

(5)  measures  for  prompt 
commimication  of  the  occurrence, 
nature,  location,  pollutants  involved, 
and  extent  of  any  exceeding  of,  or 
likelihood  of  exceeding,  applicable 
water  quality  standards  for  pathogens 
and  pathogen  indicators  to:  (A)  the 
Administrator,  in  such  form  as  the 
Administrator  determines  to  be 
appropriate;  and  (B)  a  designated 
official  of  the  local  government  having 
jurisdiction  over  land  adjoining  the 
coastal  recreation  waters  for  which  the 
failure  to  meet  applicable  standards  is 
identified; 

(6)  measures  for  the  posting  of  signs 
at  beaches  or  similar  points  of  access,  or 
functionally  equivalent  communication 
measures  that  are  sufficient  to  give 
notice  to  the  public  that  the  coastal 
recreation  waters  are  not  meeting  or  are 
not  expected  to  meet  applicable  water 
quality  standards  for  pathogens  and 
pathogen  indicators;  and 

(7)  measures  that  inform  the  pubfic  of 
the  potential  risks  associated  with  water 
contact  activities  in  the  coastal 
recreation  waters  that  do  not  meet 
applicable  water  quality  standards. 

IV.  Additional  Eligible  Activities 

Recipients  may  use  funds  for 
activities  in  support  of  developing  a 
beach  monitoring  and  notification 
proraam,  including: 

(1)  activities  to  comply  with  the  grant 
conditions  specified  in  section  III  above; 

(2)  quality  assurance  and  quality 
control  (QA/QC)  procedures  consistent 
with  the  requirements  \mder  40  CFR 
31.45;  to  develop  and  implement  QA/ 
QC  practices  for  environmentally 
related  measurements  or  data  generation 
sufficient  to  produce  data  of  quality 
adequate  to  meet  project  objectives  and 
to  minimize  loss  of  data  due  to  out-of- 
control  conditions  or  malfunctions; 

(3)  data  quality  objectives  (DQOs), 
quality  assurance  project  plan  (QAPP) 
and  standard  operating  procedures 
(SOPs)  that  clarify  study  objectives, 
define  the  appropriate  type  of  data,  and 
specify  tolerable  levels  of  potential 
decision  errors  that  will  be  used  as  the 
basis  for  establishing  the  quality  and 
quantity  of  data  needed  to  support 
decisions. 


V.  Selection  Procen 

What  Criteria  Will  Be  Used  To  Evaluate 
Applications  and  Award  Development 
Grants? 

Development  Grants  will  be  awarded 
through  a  non-competitive  process  by 
the  EPA  Regional  offices.  EPA  expects 
to  award  grants  to  all  eligible  State  and 
Territory  applicants  that  meet 
requirements  of  the  BEACH  Act  as 
described  in  this  notice. 

Who  Has  the  Authority  To  Award 
Development  Grants? 

The  Administrator  has  delegated  the 
authority  to  award  Development  Grants 
to  the  Regional  Administrators. 

VI.  Application  Procedure 

What  Is  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number  for  the 
BEACH  Program  Development  Grant? 

The  number  assigned  to  the 
Development  Grants  is  66.472,  Program 
Code  CU. 

May  the  Development  Grants  Be 
Included  as  Part  of  the  Performance 
Partnership  Grants  Program? 

For  Fiscal  Year  2001,  Development 
Grants  cannot  be  included  in  a 
Performance  Partnership  Grant. 

What  Are  the  Components  of  the 
Application  Package? 

The  application  package  should 
contain  completed  EPA  SF-424 
Application  for  Federal  Assistance  and 
be  submitted  to  the  appropriate  EPA 
Regional  Office  by  July  30,  2001. 
Contact  the  appropriate  EPA  Regional 
Office  for  a  complete  application 
package.  See  section  VII  for  a  list  of  EPA 
Regional  Grant  Coordinators  or  visit  the 
Beach  Watch  Website  at  www.epa.gov/ 
ost/beaches  on  the  Internet. 

What  Regulations  Will  Govern  the 
Award  and  Administration  of 
Development  Grants? 

Development  Grants  will  be  awarded 
and  administered  according  to  the 
regulations  at  40  CFR  part  31  ("Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"). 

Will  Quality  Assurance  and  Quality 
Control  (QA/QC)  and  Other  Procedures 
Be  Required  for  Application? 

No.  A  QA/QC  plan  is  not  required  for 
the  application,  however  under  40  CFR 
31.45  a  QA/QC  plan  is  required  for  any 
environmentally  related  measurements 
or  data  generation  (e.g.  monitoring) 
performed  under  the  grant.  (See  section 
rv  of  this  document). 
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Will  There  Be  Reporting  Requirements? 

Recipients  must  submit  amiual 
performance  reports  on  the  progress  of 
the  program  development,  as  required 
in  sections  31.40  and  31.41. 

Vn.  Grant  Coordinators 

Grant  Coordinators: 

Headquarters — Washington  DC 

Charles  Kovatch  USEPA,  1200 
Pennsylvania  Ave.  NW— 4305, 
Washington  DC  20460;  T:202-26O- 
3754;  F:  202-260-9830; 
kovatch .  charles@epa  .gov 

Region  I — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island 

Matt  Liebman  USEPA  Region  1 ,  One 
Congress  St.  Ste.  1100— CWQ,  Boston. 
MA  02114-2023;  T:61 7-918-1626;  F: 
617-918-1505;  Iiebman.matt@epa.gov 

Region  U — New  Jersey,  New  York, 
Puerto  Rico,  U.S.  Virgin  Islands 

Richard  Coleates  USEPA  Region  2,  2890 
Woodbridge  Ave.  MS220,  Edison,  NJ 
08837-3679;  T:  732-321-6662;  F: 
732-321-6616; 
coleates.richard@epa:gov 

Region  HI — Delaware,  Maryland, 
Pennsylvania,  Virginia 

Nancy  Grundahl  USEPA  Region  3, 1650 
Arch  Street  3ES10,  Philadelphia,  PA 
19103-2029;  T:  215-814-2729;  F:215- 
814-2782;  grundahl.nancy@epa.gov 

Region  IV^AIabama,  Florida,  Georgia. 
Mississippi,  North  Carolina,  South 
Carolina 

Joel  Hansel  USEPA  Region  4,  61  Forsyth 
St.  15th  Floor,  Atlanta,  GA  30303- 
3415;  T:  404-562-9274;  F:  404-562- 
9224;  hansel.joel@epa.gov 

Region  V — Illinois,  Indiana,  Michigan, 
Miimesota,  Ohio,  Wisconsin 

Holly  Wirick  USEPA  Region  5,  77  West 
Jackson  Blvd.  WT-16J,  Chicago,  IL 
60604-3507;  T:  312-353-6704;  F: 
312-886-0168; 
wirick.holiday@epa.gov 

Region  VI— Louisiana,  Texas 

Mike  Schaub  USEPA  Region  6, 1445 
Ross  Ave.  6WQ-EW,  Dallas,  TX 
75202-2733;  T:  214-665-7314;  F: 
214-665-6689;  schaub.mike@epa.gov 

Region  DC— American  Soma, 
Commonwealth  of  the  Northern 
Mariana  Islands,  California,  Guam, 
Hawaii 

Terry  Fleming  USEPA  Region  9,  75 
Hawthorne  St.  WTR-2,  San  Francisco, 
CA  94105;  T:  415-744-1939;  F:  415- 
744-1078;  fleming.terrence@epa.gov 


Region  X — Alaska,  Oregon,  Washington 

Pat  Cirone  USEPA  Region  10, 120  Sixth 
Ave.  OW-134,  Seattle,  WA  98101;  T: 
206-553-1597;  F:  206-553-0165; 
cirone.patricia@epa.gov 

Dated:  May  22.  2001. 
Diane  C.  Regas, 

Acting  Assistant  Administrator  of  Water. 
(FR  Doc.  01-13509  Filed  5-2»-01;  8:45  am] 

■NXMQ  COOe  6660-6<Mi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-3422SE:  FRL-6785-2] 

DIazlnon;  Receipt  of  Requests  for 
Amendments  and  Cancellations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  companies  that 
manufacture  diazinon  [0,0-diethyl  O- 
(2-isopropyl-6-methyl-4-p5Timidinyl) 
phosphorothioate]  for  formulation  of 
pesticide  products  containing  diazinon 
have  asked  EPA  to  cancel  their 
manufacturing-use  product 
registrations.  In  addition,  these 
companies  have  asked  EPA  to  cancel  or 
amend  their  registrations  for  end-use 
products  containing  diazinon  to  delete 
all  indoor  and  certain  agricultvu^  uses. 
Pursuant  to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  is  announcing  the 
Agency's  receipt  of  these  requests. 
These  requests  for  voluntary 
cancellation  were  submitted  to  EPA  in 
February  and  March  2001.  EPA  intends 
to  grant  the  requested  cancellations  and 
amendments  to  delete  uses.  EPA  also 
plans  to  issue  a  cancellation  order  for 
the  deleted  uses  and  the  canceled 
registrations  at  the  close  of  the  comment 
period  for  this  announcement.  Upon  the 
issuance  of  the  cancellation  order,  any 
distribution,  sale,  or  use  of  diazinon 
products  listed  in  this  notice  will  only 
be  permitted  if  such  distribution,  sale, 
or  use  is  consistent  with  the  terms  of 
that  order. 

DATES:  Comments  on  the  requested 
amendments  to  delete  uses  and  the 
requested  registration  cancellations 
must  be  submitted  to  the  address 
provided  below  and  identified  by 
docket  control  number  OPP-34225E. 
Comments  must  be  received  on  or 
before  June  29,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 


SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34225E  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Chambliss.  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8174;  fax 
number:  (703)  308-7042;  e-mail  address: 
chambliss.ben@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  three  parts. 
The  first  part  contains  general 
information.  The  second  part  addresses 
the  registrants'  requests  for  registration 
cancellations  and  amendments  to  delete 
uses.  The  third  part  proposes  existing 
stocks  provisions  that  will  be  set  forth 
in  the  cancellation  order  that  the 
Agency  intends  to  issue  at  the  close  of 
the  comment  period  for  this 
armouncement. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentisdly 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
diazinon  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
nde,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  U  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi-om 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
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for  diazinon,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  http://www.epa.gov/pesticides/ 
op/ diazinon.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34225E.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34225E  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP).  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  "The 
PIRIB  telephone  niunber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 


electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submission  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34225E.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  youi^  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biu-den  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  youjr 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

In  separate  letters  dated  February  20, 
2001,  for  Aventis  Environmental 
Science,  March  6,  2001.  for  Drexel 
Chemical  Company  and  April  26.  2001. 
for  Gowan  Company,  manufacturers  of 
manufacturing-use-products  (MUPs) 
and  registrants  of  pesticide  products 
containing  diazinon.  requested 
cancellation  of  all  indoor  and  certain 
agricultxu-al  uses  bom  their  diazinon 
products  to  reduce  the  potential 
exposure  to  children  associated  with 
diazinon  containing  products.  The 
letters,  with  the  exception  of  the  letter 
from  Aventis,  also  requested  that  EPA 
cancel  their  registrations  for 
manufacturing-use  pesticide  products 
containing  diazinon,  conditioned  upon 
issuance  of  replacement  registrations 
which  do  not  aUow  their  use  in 
formulation  of  end-use  products  for  the 
deleted  uses.  The  letter  from  Aventis 
Environmental  Science  requested 
cancellation  of  products  without 
issuance  of  replacement  registrations. 
EPA  has  acted  on  the  requests  and  has 
issued  new  registrations  in  March  and 
May  2001 .  In  addition,  these  companies 
have  asked  EPA  to  cancel  or  amend 
their  registrations  for  end-use  products 
containing  diazinon  consistent  with  the 
use  cancellation  request.  In  a  letter 
dated  February  8.  2001.  Prentiss 
Incorporated,  the  other  maker  of 
diazinon  MUPs,  stated  that  all  of  their 
diazinon  MUPs  have  been  voluntarily 
canceled  through  non-payment  of 
maintenance  fees  and  are  not  included 
in  this  notice.  Syngenta  Crop  Protection, 
Inc.,  in  letters  dated  January  15,  2001 
and  February  16,  2001,  also  requested 
voluntary  cancellation  of  two  end-use 
products  (diazinon  4E  insecticide  and 
evict  indoor/outdoor  WBC)  which 
Syngenta  previously  submitted  to  be 
amended.  Pursuant  to  section  6(f)(1)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  EPA  is 
announcing  the  Agency's  receipt  of 
these  requests  from  the  registrants.  With 
respect  to  the  registration  amendments, 
the  companies  have  asked  EPA  to 
amend  end-use  product  registrations  to 
delete  all  indoor  uses  and  certain 
agricultiual  uses  which  are  in  the  list 
below: 

Indoor  uses.  Pet  collars,  or  inside  any 
structure  or  vehicle,  vessel,  or  aircraft  or 
any  enclosed  area,  and/or  on  any 
contents  therein  (except  mushroom 
houses),  including  food/feed  handling 
establishments,  greenhouses,  schools, 
residences,  museiuns,  sports  facilities, 
stores,  warehouses,  and  hospitals. 
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Agricultural  uses.  Alfalfa,  bananas, 
Bermuda  grass,  dried  beans,  dried  peas, 
celery,  red  chicory  (radicchio),  citrus, 
clover,  coffee,  cotton,  cowpeas, 
cucumbers,  dandelions,  forestry, 
(groimd  squirrel/rodent  burrow  dust 
stations  for  public  health  use),  kiwi, 
lespedeza,  parsley,  parsnips,  pastures, 
peppers,  potatoes  (Irish  and  sweet), 
sheep,  sorghiun,  squash  (winter  and 


summer),  rangeland,  Swiss  chard, 
tobacco,  and  turnips  (roots  and  tops). 

B.  Requests  for  Voluntary  Cancellation 
of  Manufacturing-Use  Products 

Pursuant  to  FIFRA  section  6(f)(1)(A), 
Gowan  Company  and  Drexel  Chemical 
Co.  have  submitted  requests  for 
volimtary  cancellation  of  registrations 
for  their  MUPs  conditioned  upon 


issuance  of  replacement  registrations 
which  do  not  allow  their  use  in 
formulation  of  end-use  products  for  the 
deleted  uses.  Aventis  Enviroiunental 
Science  has  only  requested  cancellation 
of  MUPs  and  not  issuance  of 
replacement  registrations.  The 
registrations  for  which  cancellations 
were  requested  are  identified  in  the 
following  Table  1. 


Table  1  .—Manufacturing-Use  Product  Registration  Cancellation  Requests 


Company 


Gowan  Company 


Aventis  Environmental 


Drexel  Chemical  Co. 


Reg.  No 


10163-212 


432-1094 
432-1130 


19713-104 


Product 


Gowan  diazinon  technical 


Pyrenone  diazinon  aqueous  basescience 
Pyrenone  diazinon  S.E.C. 


Diazinon  technical 


Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
EPA  cancel  any  of  their  pesticide 
registrations.  Section  6(f)(1)(B)  of  FIFRA 
requires  that  EPA  provide  a  30-day 
period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  volimtary  cancellation. 
In  addition,  section  6(f)(1)(C)  of  FIFRA 
requires  that  EPA  provide  a  180-day 
conmient  period  on  a  request  for 
volimtary  termiuation  of  any  minor 
agricidtmal  use  before  granting  the 
request,  imless:  (1)  The  registrants 
request  a  waiver  of  the  comment  period, 


or  (2)  the  Administrator  determines  that 
continued  use  of  the  pesticide  woidd 
pose  an  unreasonable  adverse  effect  on 
the  environment.  In  this  case,  all  of  the 
registrants  have  requested  that  EPA 
waive  the  180-day  comment  period.  In 
light  of  this  request,  EPA  is  granting  the 
request  to  waive  the  180-day  comment 
period  and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  cancellations.  Because  of 
risk  concerns  posed  by  certain  uses  of 
diazinon,  EPA  intends  to  grant  the 
requested  cancellations  at  the  close  of 


the  comment  period  for  this 
aimouncement. 

C.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

In  addition  to  requesting  volimtary 
cancellation  of  MUPs,  Syngenta  and 
Aventis  Environmental  Science  USA  LP 
have  submitted  requests  for  voluntary 
cancellation  of  some  of  its  registrations 
for  end-use  pesticide  products 
containing  diazinon.  The  end-use 
registrations  for  which  cancellation  was 
requested  are  identified  in  the  following 
Table  2. 


Table  2.— End-Use  Product  Registratton  Cancellation  Requests 


Company 

Reg.  No 

Product 

Syngenta  crop  protection,  Inc. 

100-463 
100-785 

D»Z»N  Diazinon  4E  insecticide 
Evict  indoor/outdoor  WBC 

Aventis  Environmental  ScienceUSA  LP 

432-907 

432-979 

432-987 

4,12-1062 

432-1108 

432-1114 

432-11195 

Ford's  diazinon  4E  insecticide 

Pyrenone  diazinon  residual  corKentrate  insecticide 

Pyrenone  diazinon  residual  sprayinsecticide 

Roach  and  ant  spray  aqueous 

Pyrenone  diazinon  W.B. 

Pyrenone  diazinon  water  based  pressurizedspray 

Pyrenone  diazinon  water  based  pressurizedspray  II 

Syngenta  and  Aventis  have  requested 
that  EPA  waive  the  180-day  public 
comment  period  under  section 
6(f)(l)(C)(ii)  of  FIFRA.  In  light  of  this 
request,  EPA  is  granting  the  request  to 
waive  the  180-day  comment  period  and 
is  providing  a  30--day  public  comment 
period  before  taking  action  on  the 


requested  cancellations.  Because  of  risk 
concerns  posed  by  certain  uses  of 
diazinon,  EPA  intends  to  grant  the 
requested  cancellations  at  the  close  of 
the  comment  period  for  this 
announcement. 


Requests  for  Voluntary  Amendments  to 
Delete  Uses  From  the  Registrations  of 
End-Use  Products 

Piirsuant  to  section  6(f)(1)(A)  of 
FIFRA,  Drexel  Chemical  Company  has 
also  submitted  a  request  to  amend  their 
other  end-use  registrations  of  pesticide 
products  containing  diazinon  to  delete 
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the  aforementioned  uses  from  any 
product  bearing  such  use.  The 
registrations  for  which  amendments  to 


delete  uses  were  requested  are 
identified  in  the  following  Table  3. 


Table  3.— End-Use  Product  Registration  Amendment  Requests 


Company 


Reg.  No 


Product 


Drexel  ChemicalCompany 


19713-91 

Diazinon  insecticide 

19713-92 

D-264  4E  Diazinon  insecticide 

19713-95 

D-264  14G 

19713-145 

D-264  Captan  seed  protectant 

19713-263 

Diazinon  5G 

19713-264 

Diazinon  2G 

19713-^17 

Bug  spray  (SP) 

19713-492 

Diazinon  50  WP 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
Drexel  Chemical  Co. ,  has  requested  that 
j  EPA  waive  the  180-day  comment 
'  period.  In  light  of  this  request,  EPA  is 
granting  the  request  to  waive  the  180- 
day  comment  period  and  is  providing  a 
30--day  public  comment  period  before 
taking  action  on  the  requested 
amendments  to  delete  uses.  Because  of 
risk  concerns  posed  by  certain  uses  of 
diazinon,  EPA  intends  to  grant  the 
requested  amendments  to  delete  uses  at 
the  close  of  the  comment  period  for  this 
announcement. 

m.  Proposed  Existing  Stocks  ProTlsions 

The  registrants  have  requested 
voluntary  cancellation  of  the  diazinon 
registrations  identified  in  Tables  1  and 
2  and  submitted  amendments  to 
terminate  certain  uses  of  the  diazinon 
registrations  identified  in  Table  3. 
Pursuant  to  section  6(f)  of  FIFRA,  EPA 
intends  to  grant  the  requests  for 
volimtary  cancellation  and  amendment. 
For  purposes  of  the  cancellation  order 
that  the  Agency  intends  to  issue  at  the 
close  of  the  comment  period  for  this 
annoimcement,  the  term  "existing 
stocks"  will  be  defined,  piu-suant  to 
EPA's  existing  stocks  policy  at  56  FR 
29362,  June  26,  1991,  as  those  stocks  of 
a  registered  pesticide  product  which  are 
currently  in  the  United  States,  which 
have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  or 
amendment.  Any  distribution,  sale,  or 
use  of  existing  stocks  after  the  effective 
date  of  the  cancellation  order  that  the 
Agency  intends  to  issue  that  is  not 
consistent  with  the  terms  of  that  order 


will  be  considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA. 

A.  Manufacturing-Use  Products 

1.  Distribution  or  sale.  The 
distribution  or  sale  of  existing  stocks  of 
any  MUP  identified  in  Table  1  will  not 
be  lawful  imder  FIFRA  as  of  the  date  of 
issuance  of  the  cancellation  order 
except  for  purposes  of  relabeling, 
shipping  such  stocks  for  export 
consistent  with  the  requirements  of 
section  17  of  FIFRA,  or  proper  disposal. 

2.  Use  for  producing  other  products. 
The  use  of  existing  stocks  of  any  MUP 
identified  in  Table  1  for  formulation 
into  any  other  product  labeled  for 
indoor  use  will  not  be  lawful  under 
FIFRA  effective  issuance  date  of  the 
cancellation  order.  The  use  of  existing 
stocks  of  any  MUP  identified  in  Table 

1  for  formulation  into  any  other  product 
labeled  for  the  agricultural  uses  listed 
above  will  not  be  lawful  under  FIFRA 
asof  Jime30,  2001. 

B.  End-Use  Products 

1.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on 
agricultural  crops.  The  distribution  or 
sie  or  of  existing  stocks  by  any  person 
of  any  product  listed  in  Table  2  or  3  that 
bears  instructions  for  use  on  the  above 
listed  agricultiual  crops  will  not  be 
lawful  under  FIFRA  1-year  after  the 
effective  date  of  the  use  deletion  or 
cancellation.  Any  use  of  such  product 
until  that  date  must  be  in  accordance 
with  the  existing  labeling  of  that 
product. 

2.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  indoor 
sites.  The  distribution  or  sale  of  existing 
stocks  by  the  registrant  of  any  product 
listed  in  Table  2  or  3  that  bears 
instructions  for  use  at  or  on  any  indoor 


sites  (except  mushroom  houses),  shall 
not  be  lawful  xmder  FIFRA  effective 
issuance  date  of  the  cancellation  order. 

3.  Retail  and  other  distribution  or 
sale.  The  retail  sale  of  existing  stocks  of 
products  listed  in  Table  2  or  3  bearing 
instructions  for  any  indoor  uses  except 
mushroom  houses  will  not  be  lawful 
imder  FIFRA  after  December  31 ,  2002. 

4.  Use  of  existing  stocks.  EPA  intends 
to  permit  the  use  of  existing  stocks  of 
products  listed  in  Table  2  or  3  imtil 
such  stocks  areexhausted,  provided 
such  use  is  in  accordance  with  the 
existing  labeling  of  that  product. 

Listof  Sub)ect8 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  May  18.  2001. 
Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 

Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  01-13514  Filed  5-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1024;  FRL-6782-9] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  aimoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 
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DATES:  Comments,  identified  by  docket 
control  number  PF-1024,  must  be 
received  on  or  before  lune  29.  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  tbe  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1024  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Akiva  Abramovitch,  Insecticide 
Rodenticide  Branch,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
number:  (703)  308-8328;  e-mail  address: 
abramovitch.akiva@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  nianufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 


document,  on  the  Home  Page  select 
"Laws  and  Regulations"  "Regidation 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  peison.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nmnber  PF- 
1024.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  diuing  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conunent  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  irom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1024  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 


to:  opp-docket@ej)a.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCn  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1024.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potentied  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  siu%  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 
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|q.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricidtural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:May  16,  2001. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  simmiary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  aimoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Aventis  CropScience  (formerly,  Rhone- 
Poulenc  Ag  Company) 

PP  0F06082 

EPA  has  received  a  pesticide  petition 
(0F06082)  from  Aventis  CropScience 
(formerly,  Rhone-Poulenc  Ag  Company), 
P.O.  Box  12014,  #2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC  27709 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180,  by  establishing 
tolerances  for  residues  of  acetamiprid  in 
or  on  the  raw  agricultvual  commodity 
brassica  (cole  crops)  at  1.2  parts  per 
million  (ppm);  canola  seed  and  mustard 
seed  at  1.2  ppm;  citrus  at  0.5  ppm; 
cottonseed  at  0.06  ppm;  fruiting 
vegetables  at  0.2  ppm;  grapes  at  0.2 
ppm;  leafy  vegetables  at  3.0  ppm;  and 
pome  fruits  at  0.70  ppm.  EPA  has 
determined  that  the  petition  contains 


data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  acetamiprid  in  plants  is  well 
imderstood,  having  been  investigated  in 
eggplant,  apples,  cabbage,  carrots,  and 
cotton.  Metabolism  in  plants  primarily 
involves  demethylation  of  the  N-methyl 
group  with  subsequent  hydrolysis  of  the 
acetamidine  function  to  give  the  N- 
acetyl  compovmd.  This  compound  is 
then  hydrolyzed  to  the  corresponding 
amine  followed  by  oxidation  to  the 
alcohol  and  acid.  Conjugation  of  the 
alcohol  with  glucose  is  also  significant. 
Degradation  of  the  side  chain  without 
loss  of  the  N-methyl  group  is  seen  in 
carrots  since  this  is  the  major  metabolic 
route  in  soil. 

2.  Analytical  method.  Based  upon  the 
metabolism  of  acetamiprid  in  plants  and 
the  toxicology  of  the  parent  and 
metabolites,  quantification  of  the  parent 
acetamiprid  is  sufficient  to  determine 
toxic  residues.  As  a  result  a  method  has 
been  developed  which  involves 
extraction  of  acetamiprid  from  crops 
with  methanol,  filtration,  partitioning 
and  cleanup,  and  analysis  by  gas 
chromatography/electron  capture ' 
detector  (GC/ECD)  methods.  The  hmit  of 
quantification  for  the  method  is  0.01 
ppm  and  the  method  detection  limit 
(MDL)  is  0.0005  ppm. 

3.  Magnitude  of  residues.  Magnitude 
of  residue  studies  were  conducted  in 
pome  fruit  (apples  and  pears);  brassica 
(cole  crops  including  broccoli,  cabbage 
and  mustard  greens);  leafy  vegetables 
(leaf  lettuce,  head  lettuce,  celery,  and 
spinach);  froiiting  vegetables  (tomatoes, 
eggplant,  and  peppers);  citrus  (oranges, 
grapefruit,  and  lemon);  grapes;  canola 
seed;  mustard  seed;  and  cotton.  Trials 
were  conducted  in  all  of  the  major  use 
areas  for  each  of  the  crops  as  specified 
in  the  Residue  Chemistiy  Guidelines 
OPPTS  860.1500  with  applications  at 
the  maximum  label  use  rate  for  each 
crop.  (Trials  for  mustard  seed  were 
conducted  in  Canada.).  As  a  result  of  the 
field  trials,  the  following  tolerances  are 
proposed  for  each  of  the  crop  group, 
crops  or  matrices:  pome  fruit  at  0.70 
ppm;  brassica  (cole  crops)  at  1.2  ppm; 
leafy  vegetables  at  3.0  ppm;  fruiting 
vegetables  at  0.2  ppm;  grapes  at  0.2 
ppm;  citrus  at  0.5  ppm;  canola  seed  at 
0.01  ppm;  mustard  seed  at  0.01  ppm; 
cottonseed  at  0.06  ppm;  and  cotton  gin 
trash  at  20  ppm.  Processing  studies  were 


also  conducted  with  apples,  citrus, 
cottonseed,  grapes,  and  tomatoes. 
Maximxmi  processed  commodity 
residues  exceeded  1.2x  the  RAC 
tolerance  only  with  citrus  dry  pulp 
(2.22x)  and  tomato  paste  (1.65x). 
Therefore,  tolerances  are  proposed  for 
these  processed  commodities  as  follows: 
citrus  dry  pulp  at  1.2  ppm  and  tomato 
paste  at  0.4  ppm.  Tolerances  are  also 
proposed  for  milk,  Uver,  kidney,  muscle 
and  fat  at  0.05  ppm. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral  LDjo 
for  acetamiprid  was  146  milligrams/ 
kilogram  (mg/kg)  for  female  Sprague- 
Dawley  rats  and  217  mg/kg  for  male 
rats.  The  acute  dermal  LDjo  for 
acetamiprid  was  greater  than  2,000  mg/ 
kg  in  rats.  The  acute  4-hour  inhalation 
LCso  for  acetamiprid  was  greater  than 
1.15  milligrams/Liter  (mg/L),  the  highest 
attainable  concentration.  Acetamiprid 
was  not  irritating  to  the  eyes,  or  skin 
and  was  not  considered  to  be  a 
sensitizing  agent.  The  no  observed 
adverse  effect  level  (NOAEL)  for  acute 
neurotoxicity  was  10  mg/kg  and  no 
evidence  of  neuropathy  was  noted. 

The  acute  oral  IJD50  lor  Acetamiprid 
70WP  was  944  mg/kg  for  female 
Sprague-Dawley  rats  and  1,107  mg/kg 
for  male  rats.  The  acute  dermal  LD50  for 
formulated  acetamiprid  was  greater  than 
2,000  mg/kg  in  rats.  The  acute 
inhalation  LC50  {4-hour)  for 
Acetamiprid  70WP  was  determined  to 
be  greater  than  2.88  mg/L,  the  highest 
attainable  concentration.  Acetamiprid 
70WP  was  concluded  to  be  a  mild  eye 
irritant  and  slight  skin  irritant.  There 
were  no  indications  of  skin  sensitization 
for  the  formulated  product. 

2.  Genotoxicty.  Based  on  the  weight  of 
the  evidence  provided  by  a  complete 
test  battery,  acetamiprid  is  neither 
mutagenic  nor  genotoxic.  The 
compound  was  found  to  be  devoid  of 
mutagenic  activity  (with  and  without 
metabolic  activation)  in  Salmonella 
typhimurium  and  Escherichia  coli 
(Ames  assay).  Acetamiprid  was  also  not 
mutagenic  in  an  in  vitro  mammalian  cell 
gene  mutation  assay  on  Chinese  hamster 
ovary  (CHO)  cells  (Hypoxanthine 
guanine  phophoribosyl  transferase 
(HGPRT)  locus,  with  and  without 
metabolic  activation).  Acetamiprid  did 
not  induce  imscheduled  DNA  synthesis 
unscheduled  DNA  synthesis  (UDS)  in 
either  rat  liver  primary'  cell  cultures  or 
in  mammalian  Hver  cells  in  vivo.  In  an 
in  vitro  chromosomal  aberration  study 
using  CHO  cells,  acetamiprid  was 
positive  when  tested  under  metabolic 
activation  at  cytotoxic  dose  levels;  no 
effect  was  detected  without  metabolic 
activation.  Acetamiprid  was  non- 
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clastogenic  in  an  in  vivo  chromosomal 
aberration  study  in  rat  bone  marrow.  It 
also  was  negative  in  an  in  vivo  mouse 
bone  mant}w  micronucleus  assay. 

3.  Reproductive  and  developmental 
toxicity.  In  the  multi-generation  rat 
reproduction  study,  a  NOAEL  of  100 
ppm  was  established  based  on 
decreased  body  weight  gains  and  a 
reproduction  NOAEL  of  800  ppm 
(highest  dose  tested)  was  established  for 
reproductive  performance  and  fertility. 
In  the  rat  teratology  study,  the 
developmental  NOAEL  was  50  mg/kg/ 
day  (maternal  NOAEL  of  16  mg/kg/day 
based  on  decreased  body  weight  and 
food  consumption)  and  in  the  rabbit  • 
teratology  study,  the  developmental 
NOAEL  was  30  mg/kg/day  (maternal 
NOAEL  of  15  mg/kg/day  based  on 
decreased  body  weight  and  food 
consumption).  In  both  the  rat  and  rabbit 
there  were  no  fetotoxic  or  teratogenic 
findings. 

4.  Subchronic  toxicity.la  the  3-month 
dog  feeding  study,  a  NOAEL  of  800  ppm 
(32  mg/kg/day  for  both  males  and 
fiemales)  was  established  based  on 
growth  retardation  and  decreased  food 
consumption. 

In  the  3-month  rat  feeding  study,  a 
NOAEL  of  200  ppm  (12.4  and  14.6  mg/ 
kg/day  respectively  for  male  and  female 
rats)  was  established  based  on  Uver  cell 
hypertrophy  at  a  dose  of  800  ppm. 

m  the  3-month  mouse  feeding  study, 
a  NOAEL  of  400  ppm  (53.2  and  64.6  rag/ 
kg/day  respectively  for  male  and  female 
rats)  was  established  based  on  increased 
liver/body  weight  ratio  and  decreased 
cholesterol  in  females  at  800  ppm. 

A  13-week  dietary  neurotoxicity 
study,  for  acetamiprid  established  a 
NOAEL  of  200  ppm  (14.8  and  16.3  mg/ 
kg/day  for  male  and  female  rats)  based 
on  reduced  body  weight  and  food 
consumption  decreases  at  800  ppm. 
There  was  no  evidence  of  neurotoxicity. 

A  21-day  dermal  study,  in  rabbits  at 
dose  levels  up  to  1,000  mg/kg/day 
caused  no  systemic  toxicity,  dermal 
irritation  or  histomorphological  lesions 
in  either  sex  tested. 

5.  Chronic  toxicity.  In  the  1-year  dog 
study,  the  NOAEL  was  established  at 
600  ppm  (20.5  and  21  mg/kg/day  for 
male  and  female  dogs)  based  on  growth 
retardation  and  decrease  of  food 
consumption  at  a  dose  of  1,500  ppm. 

In  the  18-month  mouse  study,  the 
NOAEL  was  established  at  130  ppm 
(20.3  and  25.2  mg/kg/day  for  male  and 
female  mice)  based  on  growth 
retardation  and  hepatic  toxicity  at  400 
ppm. 

In  the  2-year  rat  study,  the  NOAEL 
was  160  ppm  (7.1  and  8.8  mg/kg/day  for 
male  and  female  rats)  based  on  growth 
retardation  and  hepatic  toxicity.  There 


were  no  indications  of  carcinogenicity 
in  either  the  rat  or  mouse  chronic 
studies. 

6.  Animal  metabolism.  The 
metabolism  of  acetamiprid  is  well 
understood  and  the  primary  animal 
metabolite  is  IM-2-1. 

7.  Metabolite  toxicology.  Testing  of 
IM-2-1  demonstrated  that  it  is 
significantly  less  toxic  than  the  parent 
acetamiprid  and  it  is  not  being 
considered  as  part  of  the  total  toxic 
residue,  therefore  no  tolerance  is  being 
requested  by  the  registrant.  The  acute 
oral  LDso  of  IM-2-1  is  2,543  mg/kg  for 
male  rats  and  1,762  mg/kg  for  female 
rats. 

8.  Endocrine  disruption.  Acetamiprid 
does  not  belong  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  endocrine  system. 
Developmental  toxicity  studies  in  rats 
and  rabbits  and  a  reproductive  study  in 
rats  gave  no  indication  that  acetamiprid 
has  any  effects  on  endocrine  function. 
The  chronic  feeding  studies  also  did  not 
show  any  long-term  effects  related  to 
endocrine  systems. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Acute  and 
chronic  dietary  analyses  were 
conducted  to  estimate  exposure  to 
potential  acetamiprid  residues  in/on  the 
following  crops:  cole  crop  group,  citrus 
crop  group,  firuiting  vegetable  crop 
group,  pome  fixut  crop  group,  grapes 
leafy  vegetables,  canola  oil,  mustard  and 
cotton  using  the  Dietary  Exposure 
Evaluation  Model  (DEEM)  software. 
Exposure  estimates  to  water  were  made 
based  upon  modeling. 

i.  Food.  The  acute  dietary  exposure 
estimates  at  the  99.9th  percentUe  of  for 
the  U.S.  Population  was  calculated  to  be 
3.2%  of  the  acute  Reference  Dose  (RfD). 
The  population  subgroup  with  the 
highest  exposure  was  children  1-6  at 
6%  of  the  acute  RFD.  The  acute  RfD  was 
based  on  the  NOAEL  of  10  mg/kg/day  in 
the  acute  neurotoxicity  study.  Chronic 
dietary  exposure  estimates  from 
residues  of  acetamiprid  for  the  U.S. 
population  was  0.1%  of  the  chronic 
RfD.  The  subpopulation  with  the 
highest  exposure  wasnon-nursing 
infants  with  0.5%  of  the  RfD  used. 
These  values  are  based  on  projected 
percentages  for  percent  of  crop  treated 
and  field  trial  residues  at  maximum 
label  rates  and  minimum  pre-harvest 
intervals  (PHI)  with  no  reduction  factors 
for  common  washing,  cooking,  or 
preparation  practices.  These  can  be 
considered  conservative  values.  The 
chronic  RfD  was  based  on  the  NOAEL 
of  7  mg/kg/day  in  the  chronic  study. 

ii.  Drinking  water.  EPA's  Standard 
Operating  Procedure  (SOP)  for  Drinking 


Water  Exposure  and  Risk  Assessments 
was  used  to  perform  the  drinking  water 
analysis  for  acetamiprid.  This  SOP 
utilizes  a  variety  of  tools  to  conduct 
drinking  water  assessment.  These  tools 
include  water  models  such  as  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW),  Generic  Expected 
Environmental  Concentration 
(GENEEC),  EPA's  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS),  and 
monitoring  data.  If  monitoring  data  are 
not  available  then  the  models  are  used 
to  predict  potential  residues  m  surface 
water  and  ground  water.  In  the  case  of 
acetamiprid,  monitoring  data  do  not 
exist,  therefore,  GENEEC  and  SCI- 
GROW  models  were  used  to  estimate  a 
water  residue.  The  calculated  drinking 
water  levels  of  comparison  (DWLOC)  for 
acute  and  chronic  exposures  for  all 
adults  and  children  greatly  exceed  the 
modeled  acetamiprid  water  residues, 
drinking  water  estimated  concentrations 
(DWEC).  The  acute  DWLOC  values  are 
3,360  ppb  for  adults  and  940  ppb  for 
children.  The  worst  case  DWEC  for 
acute  scenarios  is  calculated  to  be  13.27 
ppb  using  the  GENEEC  surface  water 
model.  The  chronic  DWLOC  values  are 
2,450  ppb  for  adults  and  700  ppb  for 
children.  The  DWEC  for  the  worst  case 
chronic  scenario  is  1.59  ppb  GENEEC. 
2.  Non-dietary  exposure.  A  Ready  to 
Use,  dilute  formulation  of  acetamiprid 
will  be  registered  for  insect  control  on 
outdoor  ornamentals,  vegetable  and  fruit 
trees.  Based  on  surrogate  exposure  data 
obtained  from  a  carbaryl  study,  the 
homeowner  margin  of  exposure  (MOE) 
was  calculated  to  exceed  10  million. 
Post-application  exposure  resulting 
frt)m  contact  with  acetamiprid  treated 
foliage  resulted  in  an  MOE  in  excess  of 
500,000. 

D.  Cumulative  Effects 

EPA  and  ILSI  are  developing  the 
methodologies  to  resolve  the  complex 
scientific  issues  concerning  common 
mechanism  of  toxicity  and  how  to 
cumidate  pesticides  in  a  quantitative 
manner.  A  determination  has  not  been 
made  that  acetamiprid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  Acetamiprid  does  not 
appear  to  produce  a  common  toxic 
metabolite  with  other  substances.  A 
cumulative  risk  assessment  was 
therefore  not  performed  for  this 
analysis. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  assumptions  described 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  aggregate  exposure  to 
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he  proposed  uses  of  acetamiprid  will 
^utilize  at  most  3.9%  of  the  acute  RfD  for 
the  U.S.  population,  and  is  likely  to  be 
much  less,  as  more  realistic  data  and 
models  are  developed.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  the  U.S.  population  from 
aggregate  exposure  to  acetamiprid. 
2.  Infants  and  children.  In  multi- 
generation  reproduction  and  teratology 
studies,  NOAEL  on  reproduction  were 
observed  in  either  rats  or  rabbits.  In  the 
long-term,  feeding  studies  in  rats  and 
mice  there  was  no  evidence  of 
carcinogenicity.  Acetamiprid  was  not 
mutagenic  under  the  conditions  of 
testing.  Using  the  conservative  exposure 
assumptions  described  in  the  exposure 
section  above,  the  percent  of  the  RfD 
that  will  be  used  for  short-term 
aggregate  exposure  to  residues  of 
acetamiprid  will  be  6%  for  children  1- 
6  (the  most  highly  exposed  sub-group). 
This  value  is  based  on  dietary  exposure 
alone  as  only  children  over  7  are 
expected  to  have  residential  post- 
application  exposure  for  the  proposed 
acetamiprid  uses.  The  aggregate 
exposure  for  children  7-12  (based  on 
dietary  and  residential  exposure)  results 
in  a  value  of  4.0%  of  the  RfD  being 
used.  As  in  the  adult  situation,  drinking 
water  levels  of  comparison  are  much 
higher  than  the  worst  case  drinking 
water  estimated  concentrations. 
Therefore,  there  is  a  reasonable  certainty 
that  no  harm  will  occur  to  infants  and 
children  from  aggregate  exposure  to 
residues  of  acetamiprid. 

F.  International  Tolerances 

Acetamiprid  is  registered  for  use  in 
Chile,  Brazil,  Mexico  and  Japan  for  use 
on  certain  food  crops  for  domestic 
consumption  only.  Imported 
commodities  containing  residues  of 
acetamiprid  should  not  be  encountered 
in  the  United  States  at  this  time. 

[FR  Doc.  01-13420  Filed  5-29-01  8:45  am] 
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Notice  of  Rling  a  Pesticide  PetHlon  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1022  must  be 
received  on  or  before  June  29,  2001. 
AOORESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1022  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number  (703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION:       ~ 

I.  General  Information 

A.  Does  this  Action  Apply  To  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 

Cnsp  production 

112 

Animal  production 

311 

Food  manufac- 
turing 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations",  "  Regidation 
and  Proposed  Rules",  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1022.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mail 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1022  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
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Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1022.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Make  sure  to  submit  your 
conmients  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Sub)ects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  16.  2001. 
James  Jones, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petitions 

The  petitioner  summary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petitions 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition 
summararies  annoimce  the  availability 
of  a  description  of  the  analytical 
methods  available  to  EPA  for  the 
detection  and  measiu^ment  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  #  4  (IR- 
4) 

PP0E6211,  1E6238.  and  1E6264 

EPA  has  received  pesticide  petitions 
(0E6211, 1E6238,  and  1E6264)  from  the 
Interregional  Research  Project  Number  4 
(IR-4).  [681  US  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390 
proposing,  piu-suant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 


Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180.507  by 
establishing  tolerances  for  residues  of 
azoxystrobin,  (methyl  (E)-2-2-6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy]phenyl-3-methoxyacrylate)  and 
the  Z  isomer  of  azoxystrobin,  (methyl 
(Z)-2-2-6-(2-  cyanophenoxy)pyrimidin- 
4-yloxylphenyl-3-methoxyacrylate)  in  or 
on  the  following  raw  agricultuiral 
commodities  (RACs): 

PP#  0E6211  proposes  to  establish 
tolerances  for  strawberry  at  10  parts  per 
million  (ppm),  mint  at  30  ppm,  grass 
forage  [irom  grass  grown  for  seed)  at  15 
ppm,  grass  (from  grass  grown  for  seed) 
hay  at  20  ppm,  and  3.0  ppm  for 
watercress,  tropical  fiuits,  persimmon, 
paw  paw,  tamarind,  jackfruit,  and 
loquat. 

PP#  1E6238  proposes  to  establish 
tolerances  for  bushberry  subgroup, 
lingonberries,  juneberries,  and  salal  at 
3.0  ppm. 

PP#  1E6264  proposes  to  establish 
tolerances  for  the  leafy  brassica  greens 
subgroup  and  turnip  greens  at  25  ppm, 
and  2.0  ppm  for  pepper,  eggplant,  and 
okra. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Addition^  data  may  be 
needed  before  EPA  rules  on  these 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  azoxystrobin  as  well  as  the  nature  of 
the  residues  is  adequately  understood 
for  purposes  of  the  tolerances. 

2.  Analytical  method.  Gas 
chromatography  with  nitrogen- 
phosphorus  detection  (GC-NPD)  or  in 
mobile  phase  by  high  performance 
liquid  chromatography  with  ultra-violet 
detection  (HPLC-UV),  is  available.  The 
method(s)  are  adequate  for  enforcement 
purposes.  Analytical  methods  are  also 
available  for  analyzing  meat,  milk, 
poultry  and  eggs  which  underwent 
successful  independent  laboratory 
validations. 

3.  Magnitude  of  residues.  Complete 
residue  data  for  azoxystrobin  (on 
legimie  vegetable  group,  hops, 
bushberries,  lingonberries,  salal, 
junebenies,  forage  grass,  forage  hay, 
jackfruit,  loquat,  mint,  &«sh,  paw  paw, 
peppermint,  persimmon,  spearmint, 
strawberry,  tamarind,  tropical  fruit, 
watercress,  eggplant,  leafy  brassica 
subgroup,  okra,  peppers,  and  turnip 
greens)  have  been  submitted.  The 


requested  tolerances  are  adequately 
supported. 

Bi  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral 
toxicity  study  in  rats  of  technical 
azoxystrobin  resulted  in  a  lethal  dose 
(LDlso  of  5,000  milligrams/kilogram 
(mg/kg)  for  both  males  and  females.  The 
acute  dermal  toxicity  study  in  rats  of 
technical  azoxystrobin  resulted  in 
a(LD)5o  of  2,000  mg/kg.  The  acute 
inhalation  study  of  technical 
azoxystrobin  in  rats  resulted  in  a  lethal 
concentration  LC50  of  0.962  mg/liter  (L) 
in  males  and  0.698  m/L  in  females.  In 
an  acute  oral  neurotoxicity  study  in  rats 
dosed  once  by  gavage  with  0,  200,  600, 
or  2,000  mg/kg  azoxystrobin,  the 
systemic  toxicity  no  observed  adverse 
effect  level  (NOAEL)  was  <200  mg/kg 
and  the  systemic  toxicity  lowest 
observed  adverse  effect  level  (LOAEL) 
was  200  mg/kg,  based  on  the  occurrence 
of  transient  diarrhea  in  both  sexes. 
There  was  no  indication  of 
neurotoxicity  at  the  doses  tested. 

2.  Genotoxicity.  Azoxystrobin  was 
negative  for  mutagenicity  in  the 
sahnonella/mammalian  activation  gene 
mutation  assay,  mouse  micronucleus 
test,  and  unscheduled  deoxyribonucleic 
acid  (DNA)  synthesis  in  rat  hepatocytes/ 
mammalian  cells  in  vivo/in  vitro 
procedure  study.  In  the  forwsird 
mutation  study  using  L5178  mouse 
lymphoma  cells  in  culttire,  azoxystrobin 
tested  positive  for  forward  gene 
mutation  at  the  TK  locus.  In  the  in  vitro 
human  lymphocytes  cytogenetics  assay 
of  azoxystrobin,  there  was  evidence  of  a 
concentration  related  induction  of 
chromosomal  aberrations  over 
background  in  the  presence  of  moderate 
to  severe  cytotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  In  a  prenatal  development 
study  in  rats  gavaged  with  azokystrobin 
at  dose  levels  of  0,  25, 100,  or  300  mg/ 
kg/day  during  days  7  through  16  of 
gestation,  lethality  at  the  highest  dose 
caused  the  discontinuation  of  dosing  at 
that  level.  The  developmental  NOAEL 
was  greater  than  or  equal  to  100  mg/kg/ 
day  and  the  developmental  LOAEL  was 
>100  mg/kg/day  because  no  significant 
adverse  developmental  effects  were 
observed.  In  this  same  study,  the 
maternal  NOAEL  was  not  established; 
the  maternal  LOAEL  was  25  mg/kg/day, 
based  on  increased  salivation. 

»         In  a  prenatal  developmental  study  in 
rabbits  gavaged  with  0,  50, 150,  or  500 
mg/kg/day  during  days  8  through  20  of 
gestation,  the  developmental  NOAEL 
was  500  mg/kg/day  and  the 
developmental  LOAEL  was>  500  mg/kg/ 
day  because  no  treatment-related 
adverse  effects  on  development  were 


seen.  The  maternal  NOAEL  was  150  mg/ 
kg/day  and  the  maternal  LOAEL  was 
500  mg/kg/day,  based  on  decreased 
body  weight  gain. 

In  a  2-generation  reproduction  study, 
rats  were  fed  0,  60,  300.  or  1,500  ppm 
of  azoxystrobin.  The  reproductive 
NOAEL  was  32.2  mg/kg/day.  The 
reproductive  LOAEL  was  165.4  mg/kg/ 
day;  reproductive  toxicity  was 
demonstrated  as  treatment-related 
reductions  in  adjusted  pup  body 
weights  as  observed  in  the  F<18  and 
F<2  pups  dosed  at  1,500  ppm  (165.4 
mg/ke/day). 

4.  Subcnronic  toxicity.  In  a  90-day  rat 
feeding  study  the  NOAEL  was  20.4  mg/ 
kg/ day  for  males  and  females.  The 
LOAEL  was  211  mg/kg/day  based  on 
decreased  weight  gain  in  both  sexes, 
clinical  observations  of  distended 
abdomens  and  reduced  body  size,  and 
clinical  pathology  findings  attributable 
to  reduced  nutritional  status. 

In  a  subchronic  toxicity  study  in 
which  azoxystrobin  was  administered  to 
dogs  by  capsule  for  92  or  93  days,  the 
NOAEL  for  both  males  and  females  was 
50  mg/kg/day.  The  LOAEL  was  250  mg/ 
kg/ day,  based  on  treatment-related 
clinical  observations  and  clinical 
chemistry  alterations  at  this  dose. 

In  a  21-day  repeated-dose  dermal  rat 
study  using  azoxystrobin,  the  NOAEL 
for  both  males  and  females  was  greater 
than  or  equal  to  1,000  mg/kg/day  (the 
highest  dosing  regimen);  a  LOAEL  was 
therefore  not  determined. 

5.  Chronic  toxicity.  In  a  2-year 
feeding  study  in  rat  fed  diets  containing 
0,  60,  300,  and  750/1,500  ppm  (males/ 
females),  the  systemic  toxicity  NOAEL 
was  18.2  mg/kg/day  for  males  and  22.3 
mg/kg/day  for  females.  The  systemic 
toxicity  LOAEL  for  males  was  34  mg/kg/ 
day,  based  on  reduced  body  weights, 
food  consumption  and  efficiency,  and 
bile  duct  lesions.  The  systemic  toxicity 
LOAEL  for  females  was  117.1  mg/kg/ 
day,  based  on  reduced  body  weights. 
There  was  no  evidence  of  carcinogenic 
activity  in  this  study. 

In  .a  1-year  feeding  study  in  dogs  to 
which  azoxystrobin  was  fed  by  capsule 
at  doses  of  0,  3,  25,  or  200  mg/kg/day, 
the  NOAEL  for  both  males  and  females 
was  25  mg/kg/day  and  the  LOAEL  was 
200  mg/kg/day  for  both  sexes,  based  on 
clinical  observations,  clinical  chemistry 
changes,  and  liver  weight  increases  that 
were  observed  in  both  sexes. 

In  a  2-year  carcinogenicity  feeding 
study  in  mice  using  dosing 
concentrations  of  0,  50,  300.  or  2,000 
ppm,  the  systemic  toxicity  NOAEL  was 
37.5  mg/kg/day  for  both  males  and 
females.  The  systemic  toxicity  LOAEL 
was  272.4  mg/kg/day  for  both  sexes, 
based  on  reduced  body  weights  in  both 


at  this  dose.  There  was  no  evidence  of 
carcinogenicity  at  the  dose  levels  tested. 

According  to  the  new  proposed 
guidelines  for  Carcinogen  Risk 
Assessment,  the  appropriate  descriptor 
for  human  carcinogenic  potential  of 
azoxystrobin  is  "Not  Likely."  The 
appropriate  subdescriptor  is  "has  been 
evaluated  in  at  least  two  well  conducted 
studies  in  two  appropriate  species 
without  demonstrating  carcinogenic 
effects." 

6.  Animal  metabolism.  In  this  study, 
azoxystrobin  imlabeled  or  with  a 
pyrimidinyl,  phenylacrylate,  or 
cyanophenyl  label  was  administered  to 
rats  by  gavage  as  a  single  or  14-day 
repeated  doses.  Less  than  0.5%  of  the 
administered  dose  was  detected  in  the 
tissues  and  carcass  up  to  7  days  post- 
dosing-most  of  it  was  in  excretion- 
related  organs.  There  was  no  evidence 
of  potential  for  bioaccumulation.  The 
primary  route  of  excretion  was  via  the 
feces,  though  9  to  18%  was  detected  in 
the  urine  of  the  various  dose  groups. 
Absorbed  azoxystrobin  appeared  to  be 
extensively  metabolized.  A  metabolic 
pathway  was  proposed  showing 
hydrolysis  and  subsequent  glucuronide 
conjugation  as  the  major 
biotransformation  process. 

7.  Metabolite  toxicology.  There  are  no 
metabolites  of  concern  based  on  the 
differential  metabolism  between  plants 
and  animals. 

8.  Endocrine  disruption.  There  is  no 
evidence  that  azoxystrobin  is  an 
endocrine  disrupter.  -. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  Permanent 
tolerances  have  been  established  (40 
CFR  180.507(a))  for  the  combined 
residues  of  azoxystrobin  and  its  Z 
isomer,  in  or  on  a  variety  of  RACs  at 
levels  ranging  from  0.02  ppm  on  tree 
nuts  to  50.0  ppm  on  leaves  of  root  and 
tuber  vegetables.  Included  in  these 
tolerances  are  animal  commodities 
which  were  established  in  conjunaion 
with  tolerances  for  animal  feed. 

i.  Food.  For  the  purposes  of  assessing 
the  potential  acute  and  chronic  dietary 
exposure,  Syngenta  has  estimated  acute 
and  chronic  exposure  for  all  registered 
crops,  (EPA)  pending  uses,  and  newly 
proposed  uses.  Novigen  Sciences',  Inc. 
Dietary  Exposure  Evaluation  Model 
(DEEM),  which  is  licensed  to  Sjrngenta, 
was  used  to  estimate  the  chronic  and 
acute  dietary  exposure. 

a.  Acute.  The  UEEM  model  was  used 
for  analysis  of  individual  food 
consiunption  as  reported  by  the  USDA 
using  the  Tier  I  analysis.  The  Tier  I 
analysis  used  tolerance  values  as 
anticipated  residues.  Syngenta's  acute 
dietary  exposure  assessment  estimated 
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percent  of  the  acute  population  adjusted     population,  infants/children,  and 
dose  (aPAD)  and  corresponding  margins     females  13+  as  presented  in  Table  1. 
of  exposure  (MOE)  for  the  overall  U.S. 

Table  1.— Acute  Dietary  Risk  Assessment  for  Azoxystrobin 


Population  Subgroup 

Exposure  (mg/kg/day) 

Percent  aPAD 

U.S.  population  (total) 

0.094350 

14.0% 

Infants/children 

0.151589 

22.6% 

Females  13+ 

0.088553 

13.2% 

b.  Chronic.  In  conducting  this  chronic 
dietary  risk  assessment  Syngenta  has 
made  very  conservative  assumptions — 
100%  of  all  commodities  having 
azoxystrobin  tolerances  or  proposed 
tolerances  will  contain  azoxystrobin 
residues  at  the  level  of  the  tolerance. 
Default  concentration  factors  have  been 
removed  where  data  show  no 


concentration  of  residues  (grape  juice, 
grapes,  raisins;  tomatoes  juice,  tomatoes, 
piuee;  and  white/dry  potatoes).  The 
chronic  reference  dose  (RfD)  =  0.18  mg/ 
kg/day. 

The  existing  azoxystrobin  tolerances 
published  and  pending  result  in  a 
theoretical  maximum  residue 
contribution  (TMRC)  that  is  equivalent 


to  the  following  percentage  of  the 
Chronic  RfD.  As  the  lOX  safety  factor 
was  removed  by  EPA,  the  chronic  RfD 
is  equal  to  the  PAD  (population- 
adjusted  dose).  As  a  result,  the  exposure 
given  as  a  percentage  of  the  total 
allowable  is  reported  as  %PAD.  These 
results  are  presented  in  Table  2. 


Tari  f  2.— Chronic  Dietary  Risk  Assessment  for  / 

^OXYSTROB 

N 

Population  Sut>group 

Exposure  (mg/kg/day) 

Percent  Reference  Dose^  (%Chronic  PAD/ 
RfD) 

U.S.  population  (total) 

0.028977 

•16.1% 

Ail  infants  <1  year 

0.026769 

14.9% 

Nursing  infants  <1  year 

0006527 

4.7% 

Non-nursing  infants  <1  year 

0.032107 

17.8% 

Children  (1-6  years  old) 

0.047504 

26.4% 

Children  (7-12  years  dd) 

0.031544 

17.5% 

Western  region 

0.031923 

17.7% 

Non-hispanic/non-white/non-t)lack 

0.044724 

24.8% 

Females  13+  (nursing) 

0.031485 

J 

17.5% 

Percentage  reference  dose  (%Chronk:  PAD)=  Exposure  x  100%  (as  RfD=PAD  in  this  case)  Chronic  PAD 


ii.  Drinking  water.  There  is  no 
established  Maximum  Concentration 
Leveljor  residues  of  azoxystrobin  in 
drinking  water.  No  health  advisory 
levels  for  azoxystrobin  in  drinking  water 
have  been  established.  The 
concentration  of  azoxystrobin  in  surface 
water  based  on  GENEEC  (CJeneric 
Estimated  Environmental  Concentration 
)  modeling  and  in  ground  water  based 


on  Screening  Concentration  in  Grovmd 
Water  (SCI-GROW)  modeling. 

Based  on  the  chronic  dietary  (food) 
exposure  estimated,  chronic  drinking 
water  levels  of  concern  (DWLOC)  for 
azoxystrobin  were  calculated  and 
summarized  in  the  table  below.  EPA  has 
estimated  the  highest  EEC  of 
azoxystrobin  in  surface  water  is  from 
the  application  of  azoxystrobin  on 
grapes  (39  ng/L).  The  estimated 
environmental  concentration  (EEC)  for 


ground  water  is  0.064  ^g/L  resulting 
from  use  on  turf.  For  purposes  of  risk 
assessment,  the  maximmn  EEC  for 
azoxystrobin  in  drinking  watgr  (39  ng/ 
L)  should  be  used  for  comparison  to  the 
back-calculated  human  health  drinking 
water  levels  of  comparison  (DWLOC)  for 
the  chronic  (non-cancer)  endpoint. 
These  DWLOCs  for  various  populations 
categories  are  summarized  in  Tables  3 
and  4. 


Table  3.— Drinking  Water  Levels  of  Comparison  for  Acute  Exposure  to  Azoxystrobin 


Sut)group^ 

aPAD  (mg/kg/day) 

Food  Exposure  (mg/kg/ 
day) 

Maximum  Water  Exposure 
(mg/kg/day) 

DWLOC  (ng/L) 

U.S.  population 

0.67 

0.094350 

0.57565 

20147.7  5 

Females  13+  (nursing) 

0.67 

0.088553 

0.581447 

17443.41 
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Table  3.— Drinking  Water  Levels  of  Comparison  for  Acute  Exposure  to  Azoxystrobin— Continued 

* 

Subgroup^ 

aPAD  (mg/kg/day) 

Food  Exposure  (wglkg/ 
day) 

Maximum  Water  Exposure 
(mg/kg/day) 

DWLOC  inQ/L) 

Chi  Wren  (1-6  years  old) 

0.67 

0.151589 

0.518411 

5184.11 

^  Within  each  of  these  categories,  the  sut)group  with  the  highest  food  exposure  was  selected. 

Table  4.— Drinking  Water  Level  of  Comparison  for  Chronic  Exposure  to  Azoxystrobin 

Subgroup^ 

cPAD  (mg/kg/ 
day) 

Food  Exposure  (mg/kg/day) 

Max  Water  Fxpo- 
sure*  (mg/kg/day) 

DWLOC  3  ■•  5  (^^gn.) 

O.S.  population 

0.18 

0.028977 

0.151023 

5285.805 

Females  13+  (nursing) 

0.18 

0.031485 

0.148515 

4455.45 

Children  (1-6  years  old) 

0.18 

0.047504 

0.132496 

1324.96 

^  Within  each  of  these  categories,  the  sut)group  with  the  highest  food  exposure  was  selected. 

2  Maximum  Water  Exposure  (Chronic)  (m^g/day)  =  Chronic  RfD(mg/kg/day)-Food  Exposure  (mg/kg/day). 

3  DWLOC  (ng/L)  =  Max.  water  exposure  (mc^kg/day)  x  txxly  wt  (kg)  +  (10-3  ng/tig)  *  water  consumed  daily  (L/day). 

*  HED  default  body  weights  are:  General  U.S.  population,  70  kg;  Females  13+  years  old  60  kg;  infants  and  chikjren  10  kg. 
s  HED  Default  daily  drinking  rates  are  2  L/day  for  adults  and  1  Uday  for  children. 


2.  Non-dietary  exposure. 
i  ^oxystrobin  is  registered  for 
residential  use  on  ornamentals  and  turf. 
The  Agency  evaluated  the  existing 
toxicological  data  base  for  azoxystrobin 
and  assessed  appropriate  toxicological 
endpoints  and  dose  levels  of  concern 
that  should  be  assessed  for  risk 
assessment  purposes.  Dermal  absorption 
data  indicate  that  absorption  is  less  than 
or  equal  to  4%.  Azoxystrobin  is 
currently  registered  for  uses  that  could 
result  in  intermediate-term  residential 
exposure  and  the  Agency  has 
determined  that  is  appropriate  to 
aggregate  chronic  food  and  water  and 
intermediate-term  exposures  for 
azoxystrobin.  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  MOEs  of  520 
(aggregate  shori-term),  and  420 
(aggregate  intermediate  term)  for  the 
subgroup  children  1-6  years  old. 

D.  Cumulative  Effects 

Azoxystrobin  is  related  to  the 
naturally  occurring  strobilurins. 
Syngenta  concluded  that  further 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this  time 
since  there  are  no  data  to  establish 
whether  a  common  mechanism  exists 
with  any  other  substance. 

Safety  Determination 

1.  U.S.  population.  Based  on  the 
'  jxposure  assessments  described  and 
completeness  and  reliability  of  the 
toxicity  data,  it  can  be  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposvire  to  azoxystrobin.  Total 
aggregate  exposures  for  all  label  uses 
will  utihze  less  than  16.1%  of  the  cPAD 
for  the  chronic  dietary  exposures. 


2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  NOAEL  in  the 
animal  study  appropriate  to  the 
particular  risk  assessment.  This 
hundredfold  uncertainty  (safety)  factor/ 
margin  of  exposure  (safety)  is  designed 
to  account  for  combined  inter-  and 
intra-species  variability.  EPA  believes 
that  reliable  data  support  using  the 
standard  hundredfold  margin/factor  not 
the  additional  tenfold  margin/factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoimd  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor.  The  Agency's 
Food  Quality  Protection  Act  (FQPA) 
Safety  Factor  Committee  removed  the 
additional  lOX  safety  factor  to  account 
for  sensitivity  of  infants  and  children. 


F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Level's  established  for 
azoxystrobin. 

[PR  Doc.  01-13515  Filed  5-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50886;  Fm.-6781-3] 

Issuance  of  an  Experintental  Use 
Permit 

agency:  Environmental  Protection  _ 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
1921  Jefferson  Davis  Hwy.,  Rm.  249, 
Crystal  Mall  #2.  Arlington,  VA:  (703) 
305-7740;  e-mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
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who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Dixument  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  hitemet 
Home  Page  at  http://www.epa.gov.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register — 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federkl  Register 
listings  at  http://www.epa.gov/fedrgstr. 

ILEUP 

EPA  has  issued  the  following  EU^: 
71049-EUP-l  and  71049-EUP-2. 
Issuance.  KIM-Cl ,  LLC,  6333  East 
Liberty  Avenue,  Fresno,  California 
93727.  This  EUP  allows  the  use  of  61.78 
(1^«  year),  62.74  (2''d  year),  63.11  {3«* 
year)  pounds  of  the  plant  growth 
regulator  CPPU  (N-(2-chloro-4- 
pyridinyl)-iV-phenyl  urea]  on  4,185  (1»» 
year),  4,250  (2n<i  year),  4,275  [3"^  year) 
acres  of  almond,  apple,  blueberry, 
cranberry,  fig,  grapes,  kiwifruit,  olive, 
pear,  and  plimis  (fresh)  to  evaluate  the 
control  of  fruit  size  and/or  yield.  The 
program  is  authorized  only  in  the  States 
of  California,  Florida,  Georgia, 
Michigan,  and  Washington.  The  EUP  is 
effective  from  April  1,  2001  to  April  1, 
2004.  A  tolerance  has  been  established 
for  residues  of  the  active  ingredient  in 
or  on  almond,  apple,  blueberry, 
cranberry,  fig,  grapes,  kiwifruit,  olive, 
pear,  plums  (fresh). 

Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  this  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


Dated:  May  16.  2001. 
lames  lones. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  01-13279  Filed  5-29-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6987-6] 

Proposed  CERCLA  Admlnlstrativs 
SettleiTMnt  Agreement — Service  Rrst 
Barrel  and  Drum  Site,  Salt  Lake  City, 
Salt  Laice  County,  UT 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA").  42  U.S.C. 
9622(h)(1),  notice  is  hereby  given  of  the 
proposed  administrative  settlement 
under  section  122(h)  of  CERCLA,  42 
U.S.C.  9622(h),  concerning  the  Service 
First  Barrel  and  Drum  site  between  EPA, 
and  Miguel  A.  Alpizar  and  Sylvia  P. 
Orozco  ("Settling  Parties").  The  Service 
First  Barrel  and  Drum  Site,  is  located  at 
1066  South  Redwood  Road,  in  Salt  Lake 
City,  Salt  Lake  County,  Utah  (the 
"Site").  The  settlement,  embodied  in  the 
proposed  Administrative  Settlement 
Agreement,  EPA  Docket  No.  CERCLA- 
8-2001-05  ("Agreement"),  is  designed 
to  resolve  the  Settling  Parties"  liability 
at  the  Site  through  a  covenant  not  to  sue 
for  all  response  costs  incurred  and  to  be 
incurred  in  connection  with  removal 
activities  at  the  Site. 

Miguel  A.  Alpizar  and  Sylvia  P. 
Orozco  are  the  owners  of  one  of  the 
parcels  of  land  which  comprise  the  Site. 
Settling  Parties  piuchased  the  parcel  of 
land  where  a  former  drum  cleaning  and 
reconditioning  business  had  been 
conducted.  At  the  time  of  purchase,  and 
pursuant  to  the  Real  Estate  Purchase 
Contract,  the  seller  agreed  to  take  full 
responsibility  for  any  and  all  necessary 
remediation  procedures  required  to 
cleanup  any  contamination  on  the 
property,  llie  proposed  Agreement  is  a 
cash-out  of  the  Settling  Parties'  liability 
under  section  107(a)(1)  of  CERCLA,  42 
U.S.C.  9607(a)(1).  Under  the  terms  of  the 
proposed  Agreement,  the  Settling 
Parties  agree  to  grant  access  to  all 
parties  conducting  removal  activities  at 
the  Site  and  will  reimbiuse  the  United 
States  the  sum  of  $2,000.  In  exchange, 
the  SettlingParties  will  settle  their 


liability  for  all  response  costs  incurred 
at  the  Site  in  connection  with  the 
planned  removal  activities  and  will 
receive  contribution  protection  bora 
other  parties  associated  with  the  Site. 
OPPORTUNfTY  FOR  COMMENT:  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is  • 

inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  EPA  Superfund  Record 
Center,  999  18th  Street,  5th  Floor,  in 
Denver,  Colorado. 

DATES:  Comments  must  be  submitted  on 
or  before  June  29,  2001. 
ADDRESSES:  The  proposed  settlement 
and  additional  backgroimd  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  EPA 
Superfund  Records  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
Comments  and  requests  for  a  copy  of  the 
proposed  settlement  should  be 
addressed  to  Carol  Pokomy, 
Enforcement  Specialist  (8ENF-T). 
Technical  Enforcement  Program,  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466,  and  should  reference  the 
Service  First  Barrel  and  Drum  Site,  Salt 
Lake  City,  Utah  and  the  EPA  Docket  No. 
CERCLA-8-2001-05. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Pokomy,  Enforcement  Specialist 
(8ENF-T),  Technical  Enforcement 
Program,  U.S.  Environmental  Protection 
Agency,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466,  (303) 
312-6970. 

It  Is  So  Agreed. 

Dated:  May  17,2001. 
Carol  Rushin, 

Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
lustice.  Region  VIII. 
[PR  Doc.  01-13510  Filed  5-29-01;  8:45  am) 

WLUNG  COOE  6S60-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

May  22.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
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opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  29,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Holey,  Federal  Conmiimications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Holey  at  202-418-0214  or  via  the 
Internet  at  iboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0206. 

Title:  Part  21,  Midtipoint  Distributiqn 
Service  Stations. 

Form  No.:WA. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  15,858. 

Estimated  Time  Per  Response:  .083 
hoiu's — 6  hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements, 
third  party  disclosure  requirement,  and 
recordkeeping  requirement. 

Total  Annual  Burden:  10,221  hours. 

Total  Annual  Cost:  $1,244,300. 

Needs  and  Uses:  The  information 
requested  in  part  21  is  used  by  the 
Commission  staff  to  fulfill  its 
obligations  as  set  forth  in  Sections  308 
and  309  of  the  Communications  Act  of 


1934,  as  amended.  The  information  is 
used  to  determine  the  technical,  legal 
and  other  qualifications  of  applicants  to 
operate  a  station  in  MDS.  The 
information  is  also  used  to  determine 
whether  grant  of  an  application  will 
serve  the  public  interest,  convenience 
and  necessity.  The  FCC  staff  uses  the 
information  to  ensure  that  applicants 
and  licensees  comply  with  the 
ownership  and  transfer  restrictions 
imposed  by  Section  310  of  the  Act. 

The  information  collection  has  been 
revised  due  to  suspension  of  the  EEO 
rules.  The  increase  in  public  costs  is 
due  to  an  estimated  increase  in  the 
various  requirements  of  Part  21. 

OMB  Control  No.:  3060-0717. 

Title:  Billed  Party  Preference  for 
InterLATA  0+  Calls,  CC  Docket  No.  92- 
77  (47  CFR  64.703(a),  64.709,  and 
64.710). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  1,500 
respondents;  1,2000,000,000  responses. 

Estimated  Time  Per  Response:  2 
seconds  per  call — 50  hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements, 
third  party  disclosure  requirement. 

Total  Annuo/  Burden:  699,157  hours. 

Total  Annual  Cost:  $216,000. 

Needs  and  Uses:  Pursuant  to  Section 
64.703(a),  Operator  Service  Providers 
(OSP's)  are  required  to  disclose,  audibly 
and  distinctly  to  the  consumer,  at  no 
charge  and  before  connecting  any 
interstate  call,  how  to  obtain  rate 
quotations,  including  any  applicable 
sujt:harges.  Section  64.709  codifies  the 
requirements  for  OSP's  to  file 
informational  tariffs  with  the 
Commission.  Section  64.710  requires 
providers  of  interstate  operator  services 
to  inmates  at  correctional  institutions  to 
identify  themselves,  audibly  and 
distinctly,  to  the  party  to  be  billed, 
among  other  things. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[PR  Doc.  01-13456  Filed  5-29-01:  8:45  am] 

BILLINQ  COOC  6n2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coilection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

May  21,2001. 

SUMMARY:  The  Federal  Communications 

Commissions,  as  pari  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  29,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  shoidd 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804, 445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0110 

Title:  Application  for  Renewal  of 
License  for  AM,  FM,  TV  Translator  or 
LPTV. 

Form  Number:  FCC  303-S. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  3,217. 

Estimated  Time  per  Response:  40 
mins.  to  11  hrs.  30  mins. 

Frequency  of  Response:  Reporting 
once  every  eight  years;  Third  party 
disclosure. 

Total  Annual  Burden:  5,271  hours. 

Total  Annual  Costs:  $1 ,567,850. 

Needs  and  Uses:  FCC  Form  303-S  is 
used  to  apply  for  renewal  of  a 
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commercial  or  noncommercial  AM,  FM, 
or  TV  broadcast  station  and  FM 
translator,  TV  translator,  or  Low  Power 
TV  broadcast  station  licenses.  FCC  Form 
303-S  can  also  be  used  in  seeking  the 
joint  renewal  of  licenses  for  an  FM  or 
TV  translator  station  and  its  co-owned 
primary  FM,  TV.  or  LPTV  station.  47 
CFR  Section  73.3580  requires  local 
public  notice  when  filing  the  license 
renewal  application.  For  AM,  FM,  and 
TV  stations,  these  announcements  are 
made  on-the-air.  For  FM/TV  translators 
and  AM/FM/TV  station  that  are  silent, 
the  public  notice  should  be  published  in 
a  newspaper  of  general  circulation.  The 
FCC  staff  uses  the  data  to  assure  that  the 
necessary  reports  connected  with  the 
renewal  application  have  been  filed  and 
that  the  Ucensee  meets  the  basic 
statutory  requirements  to  remain  a 
broadcast  station  licensee. 

OMB  Control  Number:  3060-0173. 

Tit/e;  Section  73.1207,  Rebroadcasts. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  and  Not-for-profit 
institutions. 

Number  of  Respondents:  5,562. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement;  Third  party  disclosure. 

Total  Armual  Burden:  5,056  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  47  CFR  Station 
73.1207  requires  that  licensees  of 
broadcast  stations  obtain  written 
permission  from  an  originating  station 
prior  to  retransmitting  any  program  or 
any  part  thereof.  A  copy  of  the  written 
consent  must  be  kept  in  the  station's 
files  and  made  available  to  the  FCC 
upon  request.  This  written  consent 
assures  the  Conunission  that  prior 
authorization  for  retransmission  of  a 
program  was  obtained.  Section  73.1207 
also  requires  stations  that  use  the  NBS 
time  signals  to  notify  the  NBS 
semiannually  of  use  of  time  signals. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-13454  Filed  5-29-01;  8:45  am] 

BILUNQ  COOC  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

May  15,  2001. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  pari  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  June  29,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number: 

3060-0570. 

Title:  Section  76.982,  Continuation  of 
Rate  Agreements. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  State,  local,  or  tribal 
governments. 


Number  of  Respondents:  25. 

Estimated  Time  per  Response:  0.5 
hours.  , 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  13  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Franchise  authorities 
that  were  regulating  basic  cable  rates 
pursuant  to  a  rate  agreement  executed 
before  July  1,  1990,  may  continue  to 
regulate  rates  during  the  remainder  of 
the  agreement.  Franchise  authorities 
must  notify  the  FCC  of  their  intentions 
to  continue  regulating  rates  under  the 
rate  agreement. 

OMB  Control  Number:  3060-0562. 

Title:  Section  76.916,  Petition  for 
Recertification. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  and  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  10. 

Estimated  Time  per  Response:  10 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  100  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  A  franchising 
authority  wishing  to  assvune  jurisdiction 
to  regulate  basic  cable  service  and 
associated  equipment  rates  after  its 
request  for  certification  has  been  denied 
or  revoked,  may  file  a  petition  for 
recertification  with  the  FCC.  The 
petition  must  be  served  on  the  cable 
operator  and  on  any  interested  party 
that  participated  in  the  proceeding 
denying  or  revoking  the  original 
certification. 

OMB  Control  Number:  3060-0609. 

Title:  SecUon  76.934(e),  Petitions  for 
Extension  of  Time. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities;  and  State,  local,  or  tribal 
governments. 

Number  of  Respondents:  35. 

Estimated  Time  per  Response:  4 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  140  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Small  cable  systems 
may  obtain  an  extension  of  time  to 
establish  compliance  regulations 
provided  that  they  can  demonstrate  that 
timely  compliance  would  result  in 
economic  hardship.  Requests  for 
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extension  of  time  are  addressed  to  local 
franchising  authorities  concerning  rates 
for  basic  service  tiers  and  to  the  FCC 
concerning  rates  for  cable  programming 
service  tiers. 

OMB  Control  Number:  3060-0610. 

Title:  Section  76.1606,  Rate  Change 
While  Complaint  Pending. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit  entities. 

Number  of  Respondents:  400. 

Estimated  Time  per  Response:  0.5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  200  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  A  cable  operator  that 
proposes  ta  change  any  rate  while  a 
cable  service  tier  rate  complaint  is 
pending  before  the  FCC  shall  provide 
the  Commission  at  least  30  days  notice 
of  the  proposed  rate  change  to  allow  the 
Commission  time  to  review  any  pending 
rate  complaints. 

Federal  Communications  Commission. 

M agalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-13455  Filed  5-29-01;  8:45  am] 

MLUNO  CODE  e712-01-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  OMB 

SUMMARY: 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  a  proposed  information 
collection  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 


FOR  FURTHER  INFORMATION  CONTACT: 

Federal  Reserve  Board  Clearance 
Officer — Mary  M  West — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551  (202- 
452-3829),  OMB  Desk  Officer- 
Alexander  T.  Hunt — Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860). 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Implementation  of  the 
Following  Report 

1 .  Report  title:  Declaration  for  a  State 
Member  Bank  to  Control,  or  Hold  an 
Interest  In,  a  Financial  Subsidiary. 

Agency  form  number:  FR  4017. 

OMB  Control  number:  7100-0292. 

Frequency:  Event-generated. 

Reporters:  State  Member  Banks. 

Annual  reporting  hours:  100  hours. 

Estimated  average  hours  per  response: 
1  hour. 

Number  of  respondents:  100. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  by  Title  I  of  the  Gramm- 
Leach-Bliley  Act  (Pub.  L.  106-103,  113 
Stat.  1338  (1999)).  A  company  may 
request  confidentiality  for  the 
information  contained  in  the 
information  collection  pursuant  to 
section  (b)(4)  and  (b)(6)  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552  (b)(4) 
and  (b)(6)). 

Abstract:  \n  March  2000,  the  Board 
adopted,  on  an  interim  basis,  and 
requested  public  comment  on  a  rule 
implementing  the  financial  subsidiary 
provisions  of  the  GLB  Act  for  state 
member  banks  (Docket  No.  R-1064;  65 
Federal  Register  14810  (2000)).  The 
interim  rule  specifies  the  capital, 
managerial.  Community  Reinvestment 
Act  and  other  requirements  that  a  state 
member  bank  must  meet  to  own  or 
control  a  financial  subsidiary  under  the 
GLB  Act.  In  addition,  the  interim  rule 
requires  a  state  member  bank  to  provide 
notice  to  the  Federal  Reserve  at  least  15 
days  prior  to  establishing  a  financial 
subsidiary  or  commencing  a  newly 
authorized  financial  activity  through  an 
existing  financial  subsidiary.  The  notice 
must  provide  basic  information 
concerning  the  proposed  transaction 
and  certify  that  baiik  and  its  depository 
institution  affiliates  meet  the  capital  and 
managerial  requirements  of  the  GLB 
Act. 

The  Federal  Reserve  received  one 
comment  on  the  interim  rule  that  bears 
on  the  rule's  information  collection 
requirements.  This  commenter 
suggested  that  the  Federal  Reserve 


eliminate  the  15-day  review  period  for 
financial  subsidiary  notices  and  permit 
a  state  member  bank  to  immediately 
consimimate  a  proposed  transaction 
after  filing  a  certification  that  the  bank 
meets  the  GLB  Act's  capital,  managerial, 
and  other  requirements.  Staff  believes 
that  the  brief  15-day  review  period 
included  in  the  interim  rule  provides 
the  Federal  Reserve  an  appropriate 
period  of  time  to  verify  that  a  state 
member  bank  meets  the  capital, 
managerial,  and  other  requirements 
imposed  by  the  GLB  Act.  Accordingly, 
it  is  anticipated  that  the  final  rule 
presented  to  the  Board  will  continue  to 
include  a  period  for  System  review  of 
financial  subsidiary  notices. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  23.  2001. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13475  Filed  5-29-01;  8:45  am] 
BILUNO  COOC  621 0-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  12, 
2001. 

A.  Federal  Reserve  Bank  of  Dallaa 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

1.  Jimmie  Michael  Luecke,  The  Fred 
Luecke  Trust,  The  Susan  Luecke  Trust,  Tim 
Kleinschmidt,  trustee,  The  |immie  Luecke 
Children  Partnership,  Ltd.,  Jimmie  Luecke, 
general  partner,  all  of  Giddings,  Texas;  to 
acquire  additional  voting  shares  of  Giddings 
Banc^hares.  Inc.,  Giddings,  Texas,  and 
thereby  indirectly  acquire  additional  voting 
shares  of  Giddings  Holdings,  Inc.,  Dover, 
Delaware,  and  First  National  Bank,  Giddings. 
Texas. 
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Board  of  Governors  of  the  Federal  Reserve 
Syjtem.  May  23.  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

IFR  Doc.  01-13478  Filed  5-29-01;  8:45  am] 

BILUNO  CODE  8210-01-8         — 

FEDERAL  RESERVE  SYSTEM 

Chang*  In  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banl(  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  13, 
2001. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Raymond  and  Ruth  Schnake,  St. 
Peter,  Illinois;  to  retain  voting  shares  of 
St.  Peter  Bancshares,  Inc.,  St.  Peter, 
Illinois,  and  thereby  indirectly  retain 
voting  shares  of  First  State  Bank  of  St. 
Peter,  St.  Peter.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13559  Filed  5-29-01;  8:45  am) 
■NOMQ  cooe  mo-oi-e 


FEDERAL  RESERVE  SYSTEM 

FormatkHis  of,  Acqulsltk>ns  by,  and 
Rtorgers  of  Bank  Holding  Companies; 
Correctkm 

This  notice  corrects  a  notice  (FR  Doc. 
01-12376)  published  on  page  27144  of 
the  issue  for  Wednesday,  May  16,  2001. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for  First 
Union  Corporation,  Charlotte,  North 
Carolina,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 


1.  First  Union  Corporation,  Charlotte, 
North  Carolina,  to  merge  with  Wachovia 
Corporation,  Winston-Salem,  North 
Carolina,  and  thereby  indirectly  acquire 
voting  shares  of  Wachovia  Bank, 
National  Association,  Winston-Salem, 
North  Carolina;  Wachovia  Acquisition 
Corporation  2001-01,  Winston-Salem, 
North  Carolina;  Republic  Security  Bank, 
West  Palm  Beach,  Florida;  and  First 
National  Bank  of  Atlanta,  New  Castle, 
Delaware  (d/b/a  Wachovia  Bank  Card 
Services).  First  Union  also  requests 
approval  to  exercise  an  option  to 
acquire  up.  to  19.9  percent  of  the  voting 
shares  of  Wachovia  Corporation  under 
certain  circumstances. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Atlantic  Savings  Bank,  FSB,  Hilton 
Head  Island,  South  Carolina,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  June  11,  2001. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  23,  2001. 
Robert  deV.  Frieraon 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-13476  Filed  5-29-01;  8:45  am) 
BNJJNQ  cooe  mo-01-s 


FEDERAL  RESERVE  SYSTEM 

Fomurtions  of,  Acquisitkms  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 


noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  22,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  FinanciaJ  Investors  of  the  South, 
Inc.,  Birmingham,  Alabama;  to  acquire 
100  percent  of  the  voting  shares  of 
Capital  Bank,  Montgomery,  Alabama  (in 
organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Geneva  State  Company,  Geneva, 
Nebraska;  to  acquire  73  percent  of  the 
voting  shares  of  Grafton  State  Bank, 
Grafton,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13558  Filed  5-29-00;  8:45  am) 
BttJJNO  coot  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Notics  of  Proposals  to  Engage  In 
Permissibis  Nonbanking  Activitiss  or 
To  Acquire  Companies  That  Ars 
Engaged  In  Permissibis  Nonbanking 
Acth/tties  , 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  wrill  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
vfith  the  standards  of  section  4  of  the 


BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  12,  2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Guaranty  Corporation,  Denver, 
Colorado;  to  acquire  AMG/Guaranty 
Corporation,  Englewood,  Colorado,  and 
thereby  engage  in  trust  company 
activities,  pursuant  to  §  225.28(b)(5)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  23,  2001. 
Rol>ert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
IFR  Doc.  01-13477  Filed  5-29-01;  8:45  am) 
BILUNO  cooe  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Meeting  Notice  Government  in  the 
Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


TIME  AND  DATE:  11:00  a.m.,  Monday,  June 
4, 2001. 

PUkCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Personnel  actions  (appointments, 
promotions,  assignments, 
reassigimients,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:May  25,  2001. 
Robert  deV.  Frieraon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13638  Filed  5-25-01;  12:23  pm) 
■NJJNO  cooe  6310-01-* 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 


Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans* 


Acquiring 


Acquired 


Entities 


Transactions  Qrantsd  Early  Termination— 04/30/2001 


20011690 

20011707 
20011723 
20011731 

20011734 
20011738 
20011741 

20011742 
20011748 

20011749 
20011753 

20011754 


a)011756 


Tyco  International  Ltd 


Avnet,  Inc  

Gerald  W.  Schwartz  

Leap  Wireless  International,  Inc 


Novell,  Inc 

Constellation  Brands,  Inc 
Pope  &  Talbot,  Inc  


Koninklijke  Ahold  nv 
Temple-Inland  Inc  .... 


Mr.  Yizhak  Sharon  ... 
GlaxoSmithKline  pic 


Hicks,  Muse,  Tate  &  Furst  Equity 
Fund  V.  LP. 


MBNA  Corporation 


Corn-Net    Critical    Communications. 

Inc. 

Kent  Electronics  Corporation  

Avaya  Inc 

American  Wireless  License  Group, 

LLC. 
Cambridge  Technology  Partners,  Inc 

Ravenswood  Winery,  Inc  

Norske  Skogindustrier  ASA 


Mutual  Distributors,  Inc  ... 
Chesapeake  Corporation 


The  Williams  Companies,  Inc  

Minnesota  Mining  and  Manufacturing 

Company. 
Vlasic  Foods  International  Inc 


Desert  Schools  Federal  Credit  Unton 


Corn-Net    Critnal    Communk^tions, 

Inc. 
Kent  Electronk^s  Corporatkxi. 
Avaya  Inc. 
American  Wireless  Lnense  Grdlip, 

LLC. 
Cambridge  Technology  Partners,  Inc. 
Ravenswood  Winery,  Inc. 
Norske    Skog    Canada    Mackenzie 

Pulp  Limited 
Mutual  Distributors.  Inc 
Capitol  Packaging  Company. 
Chesapeake  Packaging  Co. 
Mapco  Express.  Inc. 
3M  Innovative  Properties  Company 

VF  Brands,  Inc..  Altgar,  Inc.,  Cargal, 

Inc. 
Vlask:  Foods  Canada,   Inc.,  Vlasic 

Int'l  Brands,  Inc. 
Vlask:  Foods  Distribution  Company, 

Vlask:  Standards  Inc. 
Desert     Schools     Federal     Credit 

Unton. 


Transactions  Granted  Early  Termination— 05/03/2001 


20011729 
20011755 


Assa  Abloy  AB 

Crown  Finance  Foundation 


United  Domink)n  Industries  Umited 
Global  TeleSystems,  Inc  


United  Dominkxi  Industries  UmMed. 
Gk>bal  Telecom,  Inc. 
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Trans  # 


Acquiring 


Acquired 


Entities 


Transaction*  Qranlad  Early  Tarminatlon— 05/oa/2001 


20011764 

Bovd  Gamina  Cornoration 

Shawn  Scott  

Delta    Downs    Racing    Association, 

Inc. 
Delta  Downs,  Incorporated,  Winner's 
Circle  #1  of  Madison,  LLC. 

Transactions  GrantMl  Early  Tsrmlnation— 05^09/2001 

20011735 

Johnson  &  Johnson 

Alza  Corporation 

Alza  Corporation. 

20011762 

SES  Global  S  A   

General  Electric  Company  

E.W.  Blanch  Hoidlngs.  Inc  



GE    Subsidiary,    Inc.,    GE    Capital 

20011768         

Benfield  Greig  Group  pic 

Global  Satellites,  Inc. 
E.W.  Blanch  Holdings,  Inc. 

For  Further  Information  Contact: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  OfBce,  Biireau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  01-13556  Filed  5-29-01;  8:45  am] 

BILUNG  CODE  S790-01-M 


GENERAL  ACCOUNTING  OFRCE 

Appointments  to  the  Medicare 
Payment  Advisory  Commission 

AGENCY:  General  Accounting  Office 

(GAO). 

ACTION:  Notice  of.appointments. 

SUMMARY:  The  Balanced  Budget  Act  of 
1997  established  the  Medicare  Payment 
Advisory  Commission  (MedPAC)  and 
gave  the  Comptroller  General 
responsibility  for  appointing  its 
members.  This  notice  announces  three 
new  appointments  and  three 
reappointments  to  fill  the  vacancies 
occurring  this  year,  and  designates  the 
Chair  and  Vice  Chair  of  the 
Commission. 

DATES:  Appointments  are  effective  May 

1,  2001  through  April  30,  2004. 

ADDRESSES:  GAO:  441  G  Street,  NW, 

Washington,  DC  20548;  MedPAC:  1730 

K  Street,  NW,  Suite  800,  Washington. 

DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

GAO:  Molly  Ryan.  202/512-3592; 

MedPAC:  Murray  N.  Ross,  Ph.D.,  202/ 

653-7220. 

SUPPLEMENTARY  INFORMATION:  To  fill  this 

year's  vacancies  I  am  announcing  the 

following: 

Newly  appointed  members  are  Sheila 
P.  Burke,  Under  Secretary  for  American 
Museimis  and  National  Programs, 
Smithsonian  Institution;  Allen  D. 


Feezor,  Health  Benefits  Administrator, 
California  Public  Employees'  Retirement 
System;  and  Ralph  W.  Muller,  President 
and  CEO,  University  of  Chicago 
Hospitals  and  Health  System; 
reappointed  members  are  Joseph  P. 
Newhouse,  Ph.D.,  John  D.  MacArthur 
Professor  of  Health  Policy  and 
Management,  Harvard  University;  Alice 
F.  Rosenblatt,  Senior  Vice  President, 
Merger  and  Acquisition  Integration, 
Wellpoint  Health  Networks;  and  John 
W.  Rowe,  M.D.,  Chairman,  CEO,  and 
President,  Aetna  Inc.  I  also  hereby  name 
Glenn  M.  Hackbarth,  J.D.,  an 
independent  consultant,  as  Chair  of  the 
Commission;  and  Robert  D.  Reischauer, 
Ph.D.,  President  of  the  Urban  Institute, 
as  Vice  Chair. 

(Sec.  4022,  Pub.  L.  105-33.  Ill  Stat.  251, 
350) 

David  M.  Walker, 

Comptroller  General  of  the  United  States. 
[FR  Doc.  01-13445  Filed  5-29-01;  8:45  am) 
BILLING  CODE  1610-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-43] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Prelect  _ 

National  Telephone  Survey  of  Urban 
Mosquito  Control  Programs — New — 
National  Center  for  Infectious  Disease 
(NCID),  Centers  for  Disease  Control  and 
Prevention  (CDC).  West  Nile  virus  is  a 
mosquito-borne  virus  that  is  native  to 
the  eastern  hemisphere,  where  it 
recently  caused  large  epidemics  of 
human  disease  in  eastern  Europe, 
Russia,  and  the  Middle  East.  In  1999, 
West  Nile  virus  first  appeared  in  the 
United  States  when  it  caused  an 
epidemic  of  mosquito-borne 
encephalitis  and  meningitis  in  the 
greater  New  York  City  metropolitan 
area.  During  1999-2000,  83  persons 
(mostly  senior  citizens)  with  West  Nile 
viral  disease  and  9  fatalities  were 
reported  in  New  York,  New  Jersey,  and 
Connecticut.  The  apparent  primary 
vector  to  humans  was  the  house 
mosquito,  Culex  pipiens,  which  occurs 
in  virtually  all  urban  areas  of  the  United 
States.  This  species  is  also  one  of  the 
principal  vectors  of  St.  Louis 
encephalitis  virus,  historically  the  most 
important  cause  of  epidemic  viral 
encephalitis  in  the  United  States,  and  a 
close  relative  of  West  Nile  virus.  Based 
on  the  detection  of  West  Nile  virus  in 


birds  and  mosquitoes,  this  virus  has 
now  spread  to  a  12-8tate  region  of  the 
eastern  United  States,  extending  from 
New  Hampshire  to  North  Carolina,  and 
from  the  Atlantic  coast  to  western 
Pennsylvania.  It  is  likely  that  West  Nile 
virus  will  continue  to  expand  its 
geographic  range  within  the  United 
States,  mainly  through  distribution  by 
infected  birds.  Thus,  many  cities  in  the 
United  States  are  at  risk  for  West  Nile 
virus  epidemics,  especially  those 


without  mosquito  control  programs  that 
target  Culex  mosquitoes.  No 
systematically  collected  information  on 
such  programs  is  currently  available. 
Currently  in  the  United  States,  mosquito 
control  is  largely  a  local  issue  funded  by 
state  and  local  tax  dollars. 

In  the  proposed  survey,  mosquito 
control  program  managers  will  be 
identified  and  interviewed  by  telephone 
to  estimate  the  number  of  U.  S.  cities  of 
at  least  100,000  population  that  have 


functional  programs  for  controlling 
urban  Culex  mosquitoes,  by  geographic 
region.  The  survey  will  be  conducted 
twice,  once  at  baseline  and  again  two 
years  later,  to  assess  national  and 
regional  trends  in  establishing  such 
control  programs.  This  information  will 
serve  as  a  resource  for  the  Centers  for 
Disease  Control  and  Prevention,  state 
and  local  health  departments, 
policymakers,  and  funding  agencies. 
The  total  cost  to  the  respondents  is  $0. 


Respondents 


Initial  Telephone  interview  

Follow-up  Telephone  Interview  with  Initial  Respondents 


Total 


Number  of 
respondents 


175 
175 


Numt)er  of  re- 
sponses/re- 
spondent 


Average  Bur- 
den/response 
(in  hours) 


10/60 
101/60 


Tola!  burden 
in  hours 


29 

29 


58 


Dated:  May  21,2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  01-13464  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-44] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Pro|ect 

Hazardous  Substances  Emergency 
Events  Surveillance — Revision — 0MB 
No.  0923-0008  The  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  is  mandated  pursuant  to  the 
1980  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  (CERCLA)  and  its  1986 
Amendments,  The  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  to  prevent  or  mitigate  adverse 
human  health  effects  and  diminished 
quality  of  life  resulting  from  the 
exposure  to  hazardous  substances  into 
the  environment.  The  primary  purpose 
of  this  activity,  which  ATSDR  has 
supported  since  1992,  is  to  develop, 
implement,  and  maintain  a  state-based 
surveillance  system  for  hazardous 
substances  emergency  events  which  can 
be  used  to  (1)  describe  the  distribution 
of  the  hazardous  substances  releases;  (2) 
describe  the  public  health  consequences 


(morbidity,  mortality,  and  evacuations) 
associated  with  the  events;  (3)  identify 
risk  factors  associated  with  the  public 
health  consequences;  and  (4)  develop 
strategies  to  reduce  future  public  health 
consequences.  The  study  population 
will  consist  of  all  hazardous  substance 
non-permitted  acute  releases  within  the 
16  states  (Alabama,  Colorado,  Iowa, 
Louisiana,  Miimesota,  Mississippi, 
Missouri,  New  Jersey,  New  York,  North 
Carolina,  Oregon,  Rhode  Island,  Texas, 
Utah,  Washington,  and  Wisconsin) 
participating  in  the  surveillance  system. 
Until  this  system  was  developed  and 
implemented,  there  was  no  national 
public  health-based  surveillance  system 
to  coordinate  the  collation,  analysis,  and 
distribution  of  hazardous  substances 
emergency  release  data  to  public  health 
practitioners.  It  was  necessary  to 
establish  this  national  surveillance 
system  which  describes  the  public 
health  impact  of  hazardous  substances 
emergencies  on  the  health  of  the 
population  of  the  United  States.  The 
data  collection  form  will  be  completed 
by  the  state  health  department 
Hazardous  Substances  Emergency 
Events  Slirveillance  (HSEES) 
coordinator  using  a  variety  of  sources 
including  written  and  oral  reports  from 
environmental  protection  agencies, 
police,  firefighters,  emergency  response 
personnel;  or  researched  by  the  HSEES 
coordinator  using  census  data,  material 
safety  data  sheets,  and  chemical 
handbooks.  There  are  no  costs  to 
respondents. 


Respondents 

Number  of 
respondents 

1 

Number  of 
responses/ 
respondent 

Average  txjr- 

den/response 

(in  hours) 

Total  annual 

burden 

(in  hours) 

State  Health  Departments  

16 

613 

1 

9,808 

— 

- 

29330 
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Dated:  May  21,  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  01-13465  Filed  5-29-01;  8:45  am] 

BNXMQ  COOe  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01038] 

Cooperative  Agreement  for  2001 
National  Breast  and  Cervical  Cancer 
Earty  Detection  Program;  Notice  of 
Avallabillty  of  Funds;  Amendment 

A  notice  announcing  the  availability 
of  Fiscal  Year  2001  funds  to  fund  a 
cooperative  agreement  program  for  a 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program  was  published 
in  the  Federal  Register  on  May  17, 
2001,  [Vol  66,  Number  96,  Pages  27505- 
27511].  The  notice  is  amended  as 
follows: 

On  page  27505,  second  column,  imder 
section  B.  Eligible  Applicants,  the  first 
paragraph,  second  line,  insert  "and 
territories  (including  the  Federated 
States  of  Micronesia  and  the  Republic  of 
the  Marshall  Islands)  between  the  words 
"States"  and  "or". 

On  page  27505,  second  column,  under 
section  B.  Eligible  Applicants,  the  first 
paragraph,  third  line,  insert  "or 
instrumentalities"  between  the  words 
"agents,"  and  "including". 

On  page  27505,  second  column,  under 
section  B.  Eligible  Applicants,  the  first 
paragraph,  line  nine,  insert  "(including 
Indian  Tribes,  Tribal  organizations, 
Alaska  Natives  and  Urban  Indian 
organizations  and  inter-tribal  consortia, 
hereafter  referred  to  as  Tribes).  An  inter- 
tribal consortium  or  American  Indian/ 
Alaskan  Native  (AI/AN)  organization  is 
only  eligible  for  funding  if  its  primary 
purpose  for  incorporation  is  to  improve 
AI/AN  health,  and  it  is  representative  of 
the  Tribes,  Alaska  Native  villages,  or 
Urban  Indian  communities  in  which  it 
is  located.  Tribes  are  encouraged  to 
collaborate  with  other  Tribes  to  expand 
the  potential  screening  population." 
after  the  words  "Tribal  government" 

On  page  27507,  third  column,  under 
section  F.  Program  Requirements, 
Recipient  Activities,  delete  item  I.e. 


Dated:  May  22,  2001. 
Henry  S.  Caasell  m. 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  01-13497  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01038] 

Cooperative  Agreement  for  2001 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  the  National  Breast  and 
Cervical  Cancer  Early  Detection  Program 
(NBCCEDP).  This  program  addresses  the 
"Healthy  People  2010"  priority  area 
related  to  cancer.  

The  purpose  of  the  NBCCEDP  is  to 
apply  a  State,  territorial,  or  tribal  public 
health  approach  to  increase  access  to 
and  use  of  screening  services.  The 
NBCCEDP  was  established  through  the 
Breast  and  Cervical  Cancer  Mortality 
Prevention  Act  of  1990  (PubUc  Law 
101-354)  and  provides  screening 
services  for  low  income  women.  Fxmded 
programs  will  establish  a 
comprehensive  breast  and  cervical 
cancer  early  detection  screening 
program  that  includes  the  following 
program  components:  Breast  and 
cervical  cancer  screening,  tracking, 
follow-up  and  case  management;  public 
education  and  outreach;  professional 
education;  quality  assurance  and 
improvement;  surveillance  and 
evaluation;  coalitions  and  partnerships; 
and  management,  hereafter  referred  to 
as  the  NBCCEDP  program  components. 

The  President  has  conunitted  the 
nation  to  an  ambitious  goal:  By  the  year 
2010,  to  eliminate  the  disparities  in 
health  status  experienced  by  racial  and 
ethnic  minority  populations.  The 
NBCCEDP  has  been  established  to  move 
closer  to  this  goal  by  addressing  the 
deficits  yi  breast  and  cervical  cancer 
screening  and  management  among  these 
women. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  official  health  departments  of  States 
and  territories  (including  the  Federated 
States  of  Micronesia  and  the  Republic  of 


the  Marshall  Islands)  or  their  bona  fide 
agents  or  instrumentalities,  including 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  Tribal  governments 
(including  Indian  Tribes,  Tribal 
organizations,  Alaska  Natives  and  Urban 
Indian  organizations  and  inter-tribal 
consortia,  hereafter  referred  to  as 
Tribes). 

An  inter-tribal  .consortium  or 
American  Indian/ Alaskan  Native  (AI/ 
AN)  organization  is  only  eligible  for 
funding  if  its  primary  purpose  for 
incorporation  is  to  improve  AI/AN 
health,  and  it  is  representative  of  the 
Tribes,  Alaska  Native  villages,  or  Urban 
Indian  communities  in  which  it  is 
located.  Tribes  are  encouraged  to 
collaborate  with  other  Tribes  to  expand 
the  potential  screening  population. 

States  and  Tribes  currenUy  receiving 
CDC  funds  under  Program 
Announcement  96023,  entitled  1996 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program,  are  eligible  to 
apply  for  funding  imder  this 
announcement. 

1.  The  following  States  and  Territories 
are  not  eli^ble  to  apply: 

a.  Amencan  Samoa,  California, 
Colorado,  Maryland,  Michigan, 
Minnesota,  Missouri,  Nebraska,  New 
Mexico,  North  Carolina,  South  Carolina, 
Texas,  and  West  Virginia,  which  are 
funded  under  Program  Announcement 
718  entitled  National  Breast  and 
Cervical  Cancer  Early  Detection 
Program. 

b.  Alaska,  Arizona,  Arkansas, 
Connecticut,  Florida,  Georgia,  Illinois, 
Iowa,  Kansas,  Louisiana,  Maine, 
Massachusetts,  New  Jersey,  New  York, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania, 
Rhodes  Island,  Utah,  Vermont, 
Washington,  Wisconsin,  Puerto  Rico, 
and  Guam,  which  are  funded  under 
Program  Announcement  99052  entitled 
National  Breast  and  Cervical  Cancer 
Early  Detection  ProCTam. 

2.  The  following  Tribes  are  not 
eligible  to  apply: 

a.  Consolidated  Tribal  Health  Project, 
Inc.  (CA)  and  Southeast  Regional  Health 
Consortium  (AK),  which  are  funded 
under  Program  Announcement  718 
entitled  National  Breast  and  Cervical 
Cancer  Early  Detection  Program. 

b.  Arctic  Slope  Native  Association 
(AK),  Cherokee  Nation  (OK),  Cheyenne 
River  Sioux  Tribe  (OK),  Poarch  Band  of 
Creek  Indians  (AL),  South  Central 
Foundation  (AK),  and  South  Puget 
Intertribal  Planning  Agency  (WA), 
which  are  funded  under  Program 
announcement  99052  entitled  National 


Breast  &  Cervical  Cancer  Early  Detection 
Program. 

C.  Availability  of  Funds 

li  \Funds  Available  for  States 

Approximately  $22,421,667  is 
available  in  FY  2001  to  fund 
approximately  15  States  and  the  District 
of  Columbia.  It  is  expected  that  awards 
will  range  from  $600,000  to  $4,000,000. 

2.  Funds  Available  for  Territories  and 
Tribes 

Approximately  $5,400,000  is  available 
in  FY  2001  to  fund  approximately  nine 
Territories  or  Tribes.  It  is  expected  that 
awards  will  range  from  $200,000  to 
$1,000,000. 

It  is  expected  that  awards  will  begin 
on  September  30,  2001,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fimding  estimates  may  change. 

Continuation  awards  for  funded 
projects  within  an  approved  project 
period  will  be  made  on  the  basis  of 
disease  burden,  performance,  and  the 
availability  of  funds. 

3.  Direct  Assistance 


Applicants  may  request  Federal 
personnel  as  direct  assistance,  in  lieu  of 
a  portion  of  financial  assistance. 

4.  Requirements  Related  To  Use  of 
Funds 

a.  60/40  Requirement:  Not  less  than 
60  percent  of  cooperative  agreement 
funds  must  be  expended  for  screening, 
tracking,  follow-up  and  the  provision  of 
appropriate  support  services  such  as 
case  management.  Cooperative 
agreement  funds  supporting  public 
education  and  outreach,  professional 
education,  quality  assurance  and 
improvement,  surveillance  and  program 
ervaluation,  coalitions  and  partnerships, 
and  management  may  not  exceed  40 
percent  of  the  approved  budget.  [Section 
1503(a)(1)  and  (4)  of  the  PHS  Act,  as 
amended]  Further  information  about  the 
60/40  distribution  is  provided  in  the 
NBCCEDP  Policies  and  Procedure 
Manual,  Section  II,  beginning  on  page 
10.  The  NBCCEDP  Policies  and 
Procedures  Manual  can  be  accessed 
through  the  Internet  at  http:// 
www.cdc.gov/cancer/nbccedp  or  the 
program  technical  assistant  contact 
listed  in  Section  M,  "Where  to  Obtain 
Additional  Information." 

b.  Inpatient  Hospital  Services: 
Cooperative  agreement  funds  must  not 
be  expended  to  provide  inpatient 
hospital  or  treatment  ^  services  [Section 


>  Treatment  is  defined  as  any  medical  or  surgical 
iDtervention  recommended  by  a  clinician,  and 
provided  for  the  management  of  a  diagnosed 
condition. 


1504(g)  of  the  PHS  Act,  as  amended!. 
Refer  to  the  NBCCEDP  Policies  and 
Procedures  Manual,  Section  FV, 
"Reimbursement  Policies  for  Screening 
and  Diagnostic  Services,"  beginning  on 
page  1,  for  additional  information  about 
allowable  screening  and  diagnostic 
services. 

c.  Administrative  Expenses:  Not  more 
than  10  percent  of  the  total  funds 
awarded  may  be  expended  annually  for 
administrative  expenses.  These 
administrative  expenses  are  in  lieu  of 
and  replace  indirect  costs.  [Section 
1504(f)  of  the  PHS  Act,  as  amended.) 
Administrative  expenses  are  considered 
a  portion  of  the  40  percent  component 
of  the  budget. 

D.  Recipient  Financial  Participation 
Requirement 

Recipient  financial  participation  is 
required  for  this  program  in  accordance 
with  the  authorizing  legislation.  Section 
1502(a)  and  (b)(1),  (2),  and  (3)  of  the 
PHS  Act,  as  amended,  requires 
matching  funds  fi'om  non-Federal 
sources  in  an  amount  not  less  than  $1 
for  each  $3  of  Federal  funds  awarded 
under  this  program.  However,  Title  48 
of  the  U.S.  Code  1469a{d)  requires 
DHHS  to  waive  matching  fund 
requirements  for  Guam,  U.S.  Virgin 
Islands,  American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  up  to  $200,000. 

Matching  funds  may  be  cash  or 
equivalent  in-kind  or  donated  services, 
including  equipment,  fairly  evaluated. 
Contributions  may  be  made  directly  or 
through  donations  from  public  or 
private  entities.  Public  Law  93-638 
authorizes  tribal  organizations 
contracting  under  the  authority  of  Title 
I  and  compacting  under  the  authority  of 
Title  ni  to  use  fimds  received  under  the 
Indian  Self-Determination  Act  as 
matching  funds. 

Applicants  may  also  designate  as 
State,  Territory,  or  Tribe  matching  fluids 
any  non-Federal  amounts  expended 
pursuant  to  Title  XIX  of  the  Social 
Security  Act  for  the  screening,  tracking, 
follow-up  and  case  management  of 
women  for  breast  and  cervical  cancers. 

Matching  funds  may  not  include:  (1) 
Payment  for  treatment  services  or  the 
donation  of  treatment  services;  (2) 
services  assisted  or  subsidized  by  the 
Federal  government;  or  (3)  the  indirect 
or  overhead  costs  of  an  organization. 

In  determining  the  matcning  fund 
contribution,  applicants  shoidd 
calculate  the  average  amount  of  non- 
Federal  contributions  toward  breast  and 
cervical  cancer  programs  and  activities 
for  the  two  year  period  preceding  the 
first  Federal  fiscal  year  of  funding  for 
NBCCEDP.  This  amount  is  referred  to  as 


Maintenance  of  Effort  (MOE).  Only 
those  non-Federal  contributions  in 
excess  of  the  MOE  amount  may  be 
considered  as  matching  funds. 
Supplanting  existing  program  efforts 
with  Federal  or  non-Federal  sources  is 
not  allowable. 

Costs  used  to  satisfy  the  matching 
requirements  are  subject  to  the  same 
prior  approval  requirements  and  rules  of 
allowability  as  those  which  govern 
project  costs  supported  by  Federal 
funds.  All  costs  used  to  satisfy  the 
matching  requirements  must  be 
documented  by  the  applicant  and  will 
be  subject  to  audit.  Specific  rules  and 
regulations  governing  the  matching  fund 
requirement  are  included  in  the  OMB 
Circular  A-87  "Cost  Principles  for  State, 
Local  and  Indian  Tribal  Governments" 
and  PHS  Grants  Policy  Statement, 
Section  6. 

For  further  information  about  the 
matching  fund  requirement,  see  the 
NBCCEDP  Policies  and  Procedures 
Manual,  Section  II,  pages  19-21  and 
page  35. 

E.  Requirements  of  the  Breast  and 
Cervical  Cancer  Mortality  Prevention 
Act  ofl990  (Public  Law  101-354)  and 
Related  Amendments 

1 .  Required  Screening  Services 

Programs  must  ensure  that  screening 
and  rescreening  procedures  are 
available  for  both  breast  and  cervical 
cancers  and  include  a  clinical  breast 
exam,  manunography,  pelvic  exam  and 
Pap  test.  [Section  1503(a)(2)(A)  and  (B).] 

2.  Screening  Procedures 

If  a  new  or  improved,  and  superior, 
screening  procedure  becomes  widely 
available  and  is  recommended  for  use, 
this  superior  procedure  will  be  utilized 
in  the  program.  [Section  1503(b)  of  the 
PHS  Act,  as  amended.] 

3.  Priority  for  Low-income  Women 

Eligibility  for  screening  services 
under  the  NBCCEDP  is  limited  to 
uninsured  or  under  insured  ^  women  at 


^  COC,  through  its  delegation  bt>m  the  Secretary, 
is  tasked  with  implementing  its  programs. 
Therefore,  when  questions  regarding  the  programs 
and  the  statutes  behind  them  arise,  CDC  may 
provide  definitions  or  explanations  of  what  the 
statute  as  a  whole,  or  terms  contained  therein, 
mean,  in  order  to  ensure  proper  implementation  of 
its  programs.  CDC  is  entitled  to  deference  in  its 
interpretation  of  such  statutes.  CDC  interprets  "low 
income  women"  to  include  those  that  are 
"uninsuired"  and  "underinsurad."  For  the 
NBCCEDP,  CDC  defines  an  uninsured  woman  as 
one  who  has  no  health  insurance  and  an 
underinsui^  women  as  one  who  meets  at  least  cMie 
of  the  following  criteria:  (1)  a  woman  who  has 
health  insurance  but  whose  coverage  does  not,  to 
any  extent,  reimburse  for  the  allowable  screening  or 
diagnostic  procedure;  (2)  a  woman  who  cannot 

Continoad 
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or  below  250  percent  of  the  Federal 
poverty  line.  The  official  poverty  line  is 
established  by  the  Director  of  the  Office 
of  Management  and  Budget  (OMB)  and 
revised  by  the  Secretary  of  DHHS  in 
accordance  with  Section  673(2)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1991  [Section  1504(a)  of  the  PHS  Act.  as 
amended].  Policies  related  to  eligibility 
for  screening  are  detailed  in  the 
NBCCEDP  Policies  and  Procedures 
Manual,  Section  IV. 

4.  Medical  Referrals 

Programs  are  required  to  provide 
appropriate  referrals  for  medical 
treatment  of  women  screened  in  the 
Program  and  to  ensure,  to  the  extent 
practicable,  the  provision  of 
appropriate,  affordable^  and  timely 
diagnostic  and  treatment  services 
[Section  1501(a)(2)  of  the  PHS  Act,  as 
amended.]  The  Breast  and  Cervical 
Cancer  Treatment  and  Prevention  Act 
(BCCTPA)  of  2000  (PubUc  Law  106-354) 
amends  Title  XDC  of  the  Social  Security 
Act  to  give  States  the  option  to  provide 
Medicaid  coverage  to  women  who  have 
been  screened  imder  the  NBCCEDP  and 
foimd  to  have  breast  or  cervical  pre- 
cancerous conditions  or  cancer. 
Additional  information  about  this  law 
can  be  obtained  from  the  following  web 
site:  http://www.cdc.gov/cancer/ 
nbccedp. 

5.  Service  Delivery  Area 

Programs  are  required  to  establish 
breast  and  cervical  cancer  screening 
services  throughout  the  State,  Territory, 
or  Tribe.  [Section  1504(c)(1)  of  the  PHS 
Act,  as  amended.)  Funds  may  not  be 
awarded  under  this  announcement 
unless  the  State,  Territory,  or  Tribe 
involved  agrees  that  services  and 
activities  will  be  made  available 
throughout  the  State,  Territory,  or  Tribe, 
including  availability  to  members  of  any 
Indian  Tribe  or  tribal  organization  (as 
such  terms  are  defined  in  section  4  of 
the  Indian  Self-Determination  and 
Education  Assistance  Act).  CDC  may 


afford  her  insurance  provider's  deductible  or 
required  co-payment  for  the  allowable  screening  or 
diagnostic  procedure;  (3)  a  woman  whose  insurance 
supports  the  allowable  screening  and  diagnostic 
procedure  but  at  intervals  greater  than  those 
recommended  by  the  NBCCEDP;  and  (4)  a  woman 
who  does  not  have  reasonable  access  to  a  provider 
included  under  her  insurance  coverage. 

'CDC,  through  its  delegation  from  the  Secretary, 
is  tasked  with  implementing  its  programs. 
Therefore,  when  questions  regarding  the  programs 
and  the  statutes  behind  them  arise,  CDC  may 
provide  definitions  or  explanations  of  what  the 
statute  as  a  whole,  or  terms  contained  therein,  . 
mean,  in  order  to  ensure  proper  implementation  of 
its  programs.  CDC  is  entitled  to  deference  in  its 
interpretation  of  such  statutes.  Because  the 
NBCCEDP  gives  priority  to  serving  low-income 
women,  CDC  interprets  "appropriate  referrals"  to 
also  mean  "affordable  referrals." 


waivje  [Section  1504  (c)(2)  of  the  PHS 
Act,  as  amended]  this  requirement  if  it 
is  determined  that  compliance  by  the 
State,  Territory,  or  Tribe  would  result  in 
an  inefficient  allocation  of  resources 
with  respect  to  carrying  out  a 
comprehensive  breast  and  cervical 
cancer  early  detection  program  [as 
described  in  Section  1501(a)].  A  request 
from  the  recipient  outlining  appropriate 
and  detailed  justification  woiUd  be 
reqtured  before  the  waiver  is  approved. 

6.  Payer  of  Last  Resort 

Fxmds  may  not  be  awarded  under  this 
annoimcement  unless  the  State, 
Territory,  or  Tribe  involved  agrees  that 
funds  will  not  be  expended  to  make 
payment  for  any  item  or  service  that 
will  be  paid  or  can  reasonably  be 
expected  to  be  paid  by: 

a.  Any  State.  Territory,  or  Tribe 
compensation  program,  insurance 
policy,  or  Federal  or  State,  Territory,  or 
Tribe  health  benefits  program. 

b.  An  entity  that  provides  health 
services  on  a  prepaid  basis.  [Section 
1504(d)(1)  and  (2)  of  the  PHS  Act,  as 
amended.) 

7.  Medicare  Umit  for  Reimbursement  of 
Services 

The  amount  paid  by  a  State,  Territory, 
or  Tribe  for  a  screening  procedure  may 
not  exceed  the  amoimt  that  would  be 
paid  imder  part  B  of  Title  XVIII  of  the 
Social  Security  Act  (Medicare)[Section 
1501(b)(3)  of  the  PHS  Act,  as  amended). 

8.  Limitation  on  Imposition  of  Fees  for 
Services 

Funds  may  not  be  awarded  imder  this 
annoimcement  unless  the  State, 
Territory,  or  Tribe  involved  agrees  that 
if  charges  are  to  be  imposed  on  clients 
for  the  provision  of  services  or  program 
activities,  such  fees/charges  for 
allowable  screening  and  diagnostic 
evaluation  will  be: 

a.  Assessed  according  to  a  schedule  of 
fees  made  available  to  the  public 
[Section  1504(b)(1)  of  the  PHS  Act. 
amended); 

b.  Adjusted  to  reflect  the  income  of 
the  woman  screened  [Section  1504(b)(2) 
of  the  PHS  Act,  as  amended.);  and 

c.  Totally  waived  for  any  woman  with 
an  income  of  less  than  100  percent  of 
the  Federal  poverty  line  [Section 
1504(b)(3)  of  the  PHS  Act,  as 
amendeidj.Additionally,  the  schedule  of 
fees/charges  should  not  exceed  the 
maximum  allowable  charges  established 
by  the  Medicare  Program  administered 
by  the  Health  Care  Financing 
Administration  (HCFA).  Fee/charge 
schedules  should  be  developed  in 
accordance  with  guidelines  described  in 
the  interim  final  rule  (42  CFR  Parts  405 


and  534)  which  implements  section 
4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
101-508)  which  provides  limited 
coverage  for  screening  mammography 
services. 

9.  Quality  Assurance  Requirements 

Cooperative  agreement  funds  may  not 
be  awarded  [imder  Section  1501(a)(5)  of 
the  PHS  Act,  as  amended]  unless  the 
State,  Territory,  or  Tribe  involved  agrees 
to  assure,  in  accordance  with  the 
applicable  law,  the  quality  of  screening 
procedures  provided. 

a.  All  facilities  conducting 
mammography  screening  procedures 
funded  by  the  Program  must  be  MQSA 
certified  (Mammography  Quality 
Standards  Act  of  1992).  [Section  1503 
(c)  of  the  PHS  Act,  as  amended). 
Additional  information  about  quality 
assurance  is  included  in  the  NBCCEDP 
Policies  and  Procedures  Manual, 
Section  II,  page  14. 

b.  All  facilities  conducting  cervical 
screening  procedures  funded  by  the 
Program  must  be  CLIA  certified 
(Clinical  Laboratory  Improvement 
Amendments  of  1988).  Pathologists 
participating  in  the  Program  must 
record  their  findings  using  the  Bethesda 
System.  [Section  1503(d)  of  the  PHS 
Act,  as  amended]  Additional 
information  about  quality  assurance  is 
included  in  the  NBCCEDP  Policies  and 
Procedures  Manual,  Section  11,  page  14. 

10.  Grantee  Contracting 

If  a  non-profit  private  entity  and  a 
private  entity  that  is  not  a  non-profit 
entity  both  submit  applications  to  a 
State/Tribe/Territory,  the  State/Tribe/ 
Territory  may  give  priority,  based  on  a 
competitive  review  process,  to  the 
application  submitted  by  the  non-profit 
private  entity  in  any  case  in  which  the 
State/Tribe/Territory  determines  that 
the  quality  of  such  application  is 
equivalent  to  the  quality  of  the 
application  submitted  by  the  other 
private  entity  [Section  1501(b)  of  the 
PHS  Act,  as  amended). 

F.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Implement  a  comprehensive  breast 
and  cervical  cancer  early  detection 
screening  program  that  includes  the 
NBCCEDP  program  components 
delineated  in  the  Purpose,  Section  A 
[Section  1501(a)(l-6)).  Descriptions  of 
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the  NBCCEDP  program  components, 
including  each  component's  minimum 
care  expectations,  are  provided  in 
Attachment  1. 

b.  Attend  and  participate  in 
sponsored  events:  Attendance  at 
sponsored  training,  meetings,  site  visits, 
reverse  site  visits,  and  conferences  is 
required.  Funds  may  be  included  in  the 
budget  request  for  this  purpose. 

2.  CDC  Activities 

Provide  technical  assistance  to 
Grantees  to  support  their  planning, 
implementation  and  evaluation  of  each 
NBCCEDP  program  component. 
Technical  assistance  from  CDC  may 
address: 

a.  Practical  application  of  Public  Law 
101-354,  including  amendments  to  the 
law; 

b.  Design  and  implementation  of 
program  components; 

c.  Interpretation  of  current  scientific 
literature  related  to  the  early  detection 
of  breast  and  cervical  cancer; 

d.  Interpretation  of  program  outcome, 
screening  and  surveillance  data; 

e.  Overall  operational  planning  and 
program  management. 

3.  Assist  With  Training  on  Selected 
Topics. 

4.  Conduct  Site  Visits 

I  'Program  Consultants  may  conduct  site 
visits  or  coordinate  reverse  site  visits  to 
assess  program  progress  and/or 
mutually  resolve  problems. 

G.  Application  Content 

Use  the  information  in  the 
Requirements  (Section  E),  Recipient 
Activities  (Section  F  and  related 
attachments),  and  Evaluation  Criteria 
(Section  G)  sections  to  develop  the 
application  content.  Applications  will 
be  evaluated  on  the  criteria  listed  in 
Section  G.  Because  this  is  a  competitive 
program  aimouncement,  CDC  requires 
Applicants  to  submit  certain  data  and 
performance  indicators  in  order  that  it 
be  considered  in  making  funding 
decisions.  The  application,  including 
budget,  justification  and  appendices, 
should  be  no  more  than  125  double- 
spaced  unbound  pages,  printed  on  one 
side  of  8V2  X  11"  paper,  suitable  for 
photocopying,  with  one  inch  margins 
and  12  point  font.  Applicants  should 
number  each  page  and  include  a  header 
with  the  Applicant's  program  name. 
Please  interpret  the  maximum  page 
limits  as  a  ceiling,  rather  than  a  goal. 

1.  Executive  Sununary  (Maximum  4 
Pages) 

The  applicant  should  provide  a  clear, 
concise  summary  to  include  the:  (1) 
need  for  the  program;  (2)  number  and 


characteristics  of  women  to  be  screened; 
(3)  requested  amount  of  Federal 
funding;  and  (4)  past  performance 
indicating  the  applicant's  capability  to 
implement  the  program. 

2.  Background  and  Need  (Maximum  6 
Pages,  Including  Matrix) 

The  applicant  should  describe: 

a.  The  State,  Territory,  or  Tribal  breast 
and  cervical  cancer  age-adjusted 
mortality  rates  averaged  over  five  years 
and  ranked  nationally  (States  should 
use  SEER  or  State  Cancer  Registry  data 
for  the  period  1993-1997); 

b.  The  State,  Territory,  or  tribal 
incidence  rates  for  breast  and  cervical 
cancer  by  age,  race,  and  ethnicity 
(where  available)  (States  should  use 
data  from  their  Cancer  Registries  for 
1998  or  the  most  recent  year  available); 

c.  The  number  of  women  who  are  at 
or  below  250  percent  of  the  Federal 
poverty  level  and  uninsured,  by  age 
(18-39;  40-49;  50-64;  65-t-)  and  racial/ 
ethnic  distribution  (if  possible,  use  1990 
Census  data,  unless  2000  Census  data  is 
available);  and 

d.  The  unmet  screening  and 
rescreening  needs  of  uninsured  and 
under-insured  women  (where  available). 

Applicants  are  encouraged  to  present 
these  data  (a-d  above)  using  the 
Background  and  Need  matrix. 
Attachment  2. 

e.  The  priority  populations  for 
screening,  including  supporting  data 
and/ or  justification  for  their  selection. 
Broadly,  priority  populations  can  be 
described  as  women  who  are  racial, 
ethnic  and/or  cultiu'al''  minorities,  such 
as  American  Indians,  Alaska  Natives, 
African-Americans,  Hispanics,  Asian 
and  Pacific  Islanders,  lesbians,  women 
with  disabilities,  and  women  who  live 
in  geographically  or  culturally  isolated 
communities  in  urban  and  rural  areas. 
The  term  priority  populations,  as 
defined  above,  will  be  used  throughout 
this  document. 

Breast  and  cervical  cancer  death  rates 
vary  by  race  and  ethnicity;  therefore, 
applicants  must  review  related  state  and 
local  morbidity  and  mortality  rates  to 
identify  specific  priority  populations  in 
need  of  breast  and  cervical  cancer 
screening  in  their  geographic  area. 
Programs  should  aim  to  eliminate  racial 
health  disparities  by  prioritizing 
populations  that  are  under  screened 
and/or  disproportionately  affected  by 
breast  and/or  cervical  cancer  for 
recruitment  and  enrollment. 

Regardless  of  the  geographic  area, 
priority  for  breast  cancer  screening 


should  be  given  to  women  age  50  to  64 
years  of  age.  Priority  for  cervical  cancer 
screening  should  be  given  to  rarely  *  or 
never  screened  women. 

f.  The  specific  barriers  to  screening 
services  that  impede  women  in  the 
priority  populations  from  participating 
in  breast  and  cervical  cancer  screening 
and- diagnostic  services. 

3.  Capability  for  Program 
Implementation  (Maximum  10  Pages, 
Not  Including  Letters  of  Commitment) 

a.  Applicants  should  address  their 
capability  to  implement  the  proposed 
activities  as  measured  by  their 
accomplishments  as  part  of  an  existing 
or  past  NBCCEDP  program  or  relevant 
past  experiences  funded  by  other 
sources. 

(1)  States,  Territories,  or  Tribes 
currently  receiving  NBCCEDP  funds 
should  detail  their  accomplishments  in 
operating  a  comprehensive  breast  and 
cervical  cancer  early  detection  program. 
Applicants  should  address 
accomplishments  in  program  and  fiscal 
management,  infrastructure 
development,  and  service  delivery  by 
summarizing  progress  in  meeting 
NBCCEDP  fiscal  year  2001  Program 
Progress  Indicators.^  These  program 
progress  indicators  are  listed  in  the 
NBCCEDP  Pohcies  and  Procedures 
Manual,  Section  m,  beginning  on  page 
3.  Applicants  should  use  the  most 
recent  data  available  to  summarize  these 
indicators. 

(2)  Territories  and  Tribes  not 
currently  receiving  CE>C  NBCCEDP 
funds  should  address  relevant  past 
experiences  in  conducting  any  of  the 
NBCCEDP  program  components  for 
cancer  control,  chronic  disease  control 
or  other  relevant  areas. 

h.Jjetters  of  Commitment:  Applicants 
should  include  letters  of  commitment 
(dated  within  the  last  three  months) 
from  key  partners,  participants,  and 
conununity  leaders  that  detail  their 
commitment  to  and  participation  in  the 
proposed  program.  If  the  applicant  is  a 
Tribe,  also  include  either  of  the 
following  documentation,  as 
appropriate:  (1)  A  signed  and  dated 
tribal  resolution  supporting  the 
application  from  the  Indian  Tribe  served 
by  the  project.  If  the  applicant  includes 
more  than  one  Indian  Tribe,  resolutions 
from  all  Tribes  to  be  served  must  be 


*  Cultural  minorities  are  defined  as  communities 
which,  in  order  to  preserve  or  protect  cultural  or 
religious  beliek  or  practices,  limit  contatt  with 
other  people  or  the  larger  community.  ~ 


^  Rarely  screened  is  defined  by  the  NBCCEDP  as 
a  woman  who  has  not  received  a  Pap  test  during 
the  past  five  years. 

B  Program  Progress  tadicators  have  been 
developed  to  provide  a  systematic  approach  for 
rapid  assessment  of  program  progress.  Program 
progress  indicators  are  defined  as  performance 
measures  used  to  track  critical  processes  over  time 
to  signify  progress  toward  a  particular  goal  or 
outcome  of  the  program. 
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included;  or  (2)  A  letter  of  support  for 
the  application  £rom  the  Board  of 
Directors  of  an  Urban  Indian 
organization(s)  or  Indian  Health 
organization(s),  signed  by  the  Board 
Chairman. 

c.  Other  Accomplishments: 
Applicants  should  include  information 
about  any  other  accomplishments  that 
reflect  capability  and  capacity  for 
implementing  a  breast  and  cervical 
cancer  early  detection  program. 

4.  Work  Plan  (Maximum  30  Pages) 

The  applicant  should  develop  a 
detailed  work  plan  that,  for  each 
NBCCEDP  program  component, 
describes:  proposed  goals;  measiues  of 
success  related  to  goals:  specific, 
measiu^ble,  attainable,  realistic  and 
time-phased  obfectives;  and  activities  to 
attain  the  objectives.  The  minimimi  core 
expectations  for  each  program 
component  shoiild  be  addressed  in  the 
work  plan.  Be  reminded  that 
descriptions  of  the  NBCCEDP  program 
components  are  included  as  Attachment 
1. 

The  work  plan  should  include  a  time 
table  for  program  implementation  that 
specifies  dates  for  the  accomplishment 
of  all  proposed  activities.  Applicants  are 
encouraged  to  use  the  NBCCEDP  work 
plan  template  available  through  the 
Internet  at  http://Mrww.cdc.gov/cancer/ 
nbccedp/training/index.htm.  This 
template  is  included  in  the  30-page 
limit  but  may  be  single  spaced. 

Applicants  should  include  an 
attachment  to  the  work  plan  with 
realistic  screening  projections  for  fiscal 
year  2001-2002  that  are  based  on  past 
screening  performance.  Screening 
projections  should  be  provided  with  the 
following  detaU:  the  number  of  women 
to  be  screened  by  the  program  by  age, 
race,  ethnicity  and  other  identified 
priority  populations  (applicant's 
cultural  minorities  identified  in  the 
Background  and  Need  section  as 
priority  populations).  In  addition,  the 
applicant  should  include  a  projection  of 
the  number  of  rarely  and  never  screened 
women  to  receive  a  Pap  test.  Projected 
screening  levels  for  racial  and  ethnic 
populations  should  be  based  on 
popidation  estimates  of  the  niunber  of 
women  in  the  Program  area  who  meet 
NBCCEDP  age  and  income  eligibility 
guidelines,  as  well  as  past  screening 
performance.  Applicants  are  encouraged 
to  present  the  screening  projections 
using  the  Screening  Projections  matrix. 
Attachment  3.  Applicants  with  current 
NBCCEDP  funding  from  CDC  should 
provide  a  brief  narrative  justiBcation 
that  includes  recent  screening  data 
supporting  the  projections. 


If  the  applicant  has  submitted  a 
request  to  the  HCFA  and  received 
approval  to  provide  Medicaid  coverage 
for  treatment  to  women  screened  imder 
the  NBCCEDP  witkbreast  or  cervical 
cancer,  or  pre-cancerous  conditions  of 
the  breast  or  cervix,  complete 
Attachment  4,  the  Breast  and  Cervical 
Cancer  Prevention  and  Treatment  Act 
Form. 

5.  Organizational  Structure  (Maximum 
15  Pages) 

The  applicant  should  provide  the 
following  supporting  documents  related 
to  organizational  structiire: 

a.  An  organizational  chart  (can  be 
single  spaced)  indicating  the  placement 
of  tibe  proposed  Program  in  the 
department  or  organization  and  the 
structure  of  the  proposed  breast  and 
cervical  cancer  early  detection  program 
management  and  staffing; 

b.  Documentation  of  available 
resources  in  the  State,  Territory,  or 
Tribe  for  the  payment  or  reimbursement 
of  breast  and  cervical  cancer  screening, 
including  the  Medicaid  program; 

c.  The  proposed  schedule  of  fees  and 
charges  for  breast  and  cervical  cancer 
screening  and  diagnostic  services, 
consistent  with  maximum  Medicare 
reimbursement  rates,  if  fees  will  be 
imposed  (single  line  spacing  is 
acceptable).  Include  a  description  of  the 
use  of  the  proposed  schedule  of  fees  and 
charges  in  the  Program.  In  States, 
Territories,  or  Tribes  where  there  are 
multiple  Medicare  rates  and  a  single 
reimbursement  rate  is  being  proposed, 
the  applicant  must  provide  justification 
for  approval. 

d.  Documentation  of  how  the  State, 
Territory,  or  Tribe  will  assure  that  funds 
will  be  used  in  a  cost-effective  manner. 

e.  A  description  of  how  the  State, 
Territory,  or  Tribe  will  establish  or 
enhance  linkages  with  their  State 
Cancer  Registry  program  if  the 
Applicant  has  a  State  Registry  with  the 
North  American  Association  of  Central 
Cancer  Registries  (NAACCR) 
certification.  For  more  information 
about  Cancer  Registries  see  http:// 
www.cdc.gov/cancer/npcr,  http://www- 
seer.ims.nci.nih.gov,  and  for  NAACCR 
certification  see  http:// 
www.NAACCR.org. 

6.  Source  Data  for  Matching 
Requirement  (Maximum  5  Pages) 

a.  Maintenance  of  Effort:  The 
applicant  should  detail  the  average 
amoimt  of  non-Federal  dollars 
expended  for  breast  and  cervical  cancer 
programs  and  activities  made  by  a  State, 
Territory,  or  Tribe  for  the  two  year 
period  preceding  the  first  Federal  fiscal 
year  of  NBCCEDP  funding.  This  amount 


will  be  used  to  establish  the 
maintenance  of  effort  baseline  for 
ciurent  and  futiire  match  requirements. 

b.  Sources  of  Match:  The  applicant 
should  detail  the  State,  Territory,  or 
tribal  allowable  sources  of  matching 
funds  for  the  Program  and  the  estimated 
amounts  from  each.  The  applicant 
should  document  the  procedures  for 
determining  the  value  of  non-cash 
matching  funds.  Further  information 
about  the  Matching  Funds  Requirement 
can  be  found  in  the  NBCCEDP  Policies  ' 
and  Procedures  Manual,  section  II, 
pages  19-21  and  page  35. 

c.  Documentation  of  Match  Received: 
The  applicant  should  describe 
procedvues  for  dociunenting  the  actual 
amount  of  match  received. 

7.  Budget  With  Justification  (Maximum 
7  Pages) 

a.  Provide  a  detailed  line  item-budget 
(can  be  single  spaced)  with  a  separate 
narrative  justification  (for  both  Federal 
and  non-Federal  funds)  of  all  proposed 
operating  expenses  consistent  with  the 
program  activities  described  in  this 
announcement.  The  budget  may  include 
line  items  for  personnel,  fringe  benefits, 
travel,  contractors,  consultants, 
equipment,  administrative,  and  other 
expenses.  Not  less  than  60  percent  of 
Federal  funds  will  be  expended  for 
screening,  tracking,  follow-up  and  other 
support  services  such  as  case 
management.  Not  more  than  10  percent 
of  Federal  funds  will  be  expended  for 
administrative  expenses.  The  following 
information  is  required  for  all  contracts: 
(1)  name  of  contractor;  (2)  method  of 
selection;  (3)  period  of  performance;  (4) 
scope  of  work;  (5)  method  of 
accountability;  and  (6)  itemized  budget 
with  justification  for  each  contract. 

b.  A  detailed  line-item  bresikdown  of 
the  60/40  distribution  shoiUd  be 
provided.  A  sample  60/40  budget 
breakdown  is  included  in  the  NBCCEDP 
Policies  and  Procedures  Manual,  section 
n,  page  38.  For  further  information 
about  the  60/40  requirement,  please 
refer  to  tiie  NBCCEDP  Policies  and 
Procedures  Manual,  section  n,  page  10. 

c.  The  applicant  shoidd  submit  a 
completed  Screening  and  Diagnostic 
Worksheet  which  is  used  to  estimate  the 
amoimt  of  funding  needed  to  reimbiirse 
providers  for  allowable  clinical  services 
provided  to  etigibie  women  served  in 
your  program.  Further  information 
about  the  Screening  and  Diagnostic 
Worksheet  is  provided  in  the  NBCCEDP 
Policies  and  Procedures  Manual, 
Section  rv,  pages  21-25.  An  electronic 
version  of  the  Screening  and  Diagnostic 
Worksheet,  an  EXCEL  spreadsheet,  may 
be  obtained  through  the  program 
technical  assistance  contact  listed  in 


Section  L,  Where  To  Obtain  Additional 
Information. 

d.  To  request  Federal,  direct- 
assistance  assignees,  include: 

(1)  number  of  assignees  requested; 

(2)  description  of  die  position  and 
proposed  duties; 

(3)  ability  or  inability  to  hire  locally 
with  financial  assistance; 

(4)  justification  for  request; 

(5)  organizational  chart  and  name  of 
intended  supervisor; 

(6)  opportujiities  for  training, 
education,  and  work  experiences  for 
assignees;  and 

(7)  description  of  assignee's  access  to 
computer  equipment  for  communication 
with  CDC  (e.g.,  personal  computer  at 
home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

H.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0937-0189). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/fonninfo.htm 

On  or  before  Jime  27,  2001  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  To 
Obtain  Additional  Information"  section 
of  this  annovmcement. 

I.  Evaluation  Criteria  (100  Points) 

Applications  will  be  evaluated 
individually  against  the  criteria  below 
which  reflect  an  emphasis  on  disease 
burden  and  program  quality.  Funding 
for  Tribes  and  Territories  will  be 
competitive  based  on  review  by  a  panel 
of  independent,  reviewers.  All 
applicants  representing  States  will  be 
funded.  State  applications  will  undergo 
technical  acceptability  reviews  by 
independent  reviewers. 

1.  Background  and  Need  (20  Points) 

The  extent  and  clarity  with  which  the 
applicant  describes  the  disease  burden, 
size  of  potentially  eligible  population, 
immet  screening  needs,  size,  selection 
and  characteristics  of  the  priority 
populations  and  extent  to  which  the 
applicant  has  identified  barriers  to  care 
that  can  be  addressed  through  program 
activities. 

2.  Capability  for  Program 
Implementation  (10  Points) 

The  extent  to  which  the  applicant 
appears  likely  to  be  successful  in 
implementing  the  proposed  activities  as 
measured  by: 

a.  Prior  performance  reflected  by  the 
NBCCEDP  program  progress  indicators 
or,  for  applicants  not  currentiy  receiving 
NBCCEDP  funds,  their  success  as 


measured  by  relevant  past  experiences 
in  conducting  a  similar  program(s). 

b.  Letters  of  commitment  from  key 
partners,  participants,  and  community 
leaders  that  detail  their  commitment  to 
and  participation  in  the  proposed 
program.  If  the  applicant  is  a  Tribe,  the 
inclusion  of  a  tribal  resolution(s)  or 
letter  of  support  from  the  Board  of 
Directors  is  required. 

c.  Other  accomplishments  that  reflect 
the  capability  of  the  applicant  to 
implement  a  breast  and  cervical  cancer 
screening  program. 

3.  Work  Plan  (60  Points) 

The  degree  of  comprehensiveness  and 
quality  of  the  work  plan  represented  by 
the  goals,  measures  of  success  related  to 
goals,  objectives  and  activities  to  attain 
die  objectives  for  each  of  die  NBCCEDP 
program  components  and  a  time  table 
for  program  implementation.  The  degree 
of  comprehensiveness  in  addressing  the 
Tninimiiin  core  expectations  for  each 
NBCCEDP  program  component  within 
the  work  plan  as  detailed  in  the 
descriptions  included  as  Attachment  1. 
The  extent  to  which  realistic  screening 
projections  are  provided  based  on  the 
applicant's  past  screening  history  (if 
applicable)  and  detailed  separately  for 
Pap  tests  and  mammograms  by  the 
number  of  women  to  be  screened  for  the 
2001-2002  program  year  by  age,  race, 
ethnicity,  and  other  priority  populations 
identified  by  the  applicant  in  the 
Background  and  Need  section.  In 
addition,  the  extent  to  which  realistic 
screening  projections  are  provided  for 
P-ap  tests  among  rarely  and  never 
screened  women. 

4.  Organizational  Structure  (10  Points) 

The  appropriateness  of  the  applicant's 
organizational  structure;  documentation 
of  the  applicant's  available  resources  for 
the  payment  or  reimbursement  of  breast 
and  cervical  cancer  screening,  including 
the  Medicaid  program;  the  proposed 
schedule  of  fees  consistent  with 
Medicare  reimbursement  rates,  if 
applicable;  the  assurance  that  funds  will 
be  used  in  a  cost  effective  manner;  and 
the  description  of  linkages  between  the 
proposed  program  and  the  State  Cancer 
Registry,  if  applicable. 

5.  Source  Data  for  Matching 
Requirement  (Not  Weighted) 

The  extent  to  which  the  applicant 
provides  clear  evidence  of  maintenance 
of  effort,  sources  of  match,  and  a  means 
to  document  actual  match  received. 

6.  Budget  With  Justification  (Not 
Weighted) 

The  extent  to  which  the  proposed 
budget  is  reasonable,  justified. 


consistent,  and  in  compliance  with  this 
program  announcement. 

7.  Human  Subjects  (Not  Weighted) 

The  extent  to  which  the  application 
adequately  addresses  the  requirement  of 
45  CFR  Part  46  for  the  protection  of 
human  subjects.  An  application  will  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

J.  Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 

1.  Semiannual  progress  reports,  to  be 
submitted  no  later  than  90  days  after 
each  semiannual  reporting  period.  All 
manuscripts  published  as  a  result  of  the 
work  supported  in  part  or  whole  by  the 
cooperative  agreement  must  be 
submitted  with  the  progress  reports. 

2.  Financial  status  report  (FSR),  no 
more  than  90  days  after  the  end  of  each 
budget  period. 

3.  Final  financial  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  descriptions  of  each,  see 
the  Appendix. 

AR-1    Human  Subjects  Requirement 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 

K.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  1501,  1502,  1507  and  1509  (42 
U.S.C.  300k,  42  U.S.C.  3001.  and  42 
U.S.C.  300n-3j  of  the  Public  Health 
Service  Act,  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.919. 

L.  Where  To  Obtain  Addiboiial 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — ^http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

Should  you  have  questions  after 
reviewing  the  contents  of  all  the 
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documents,  business  management 
technical  assistance  may  be  obtained 
from:  Glynnis  Taylor,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Program  Announcement 
01038. 

Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146,  Telephone  number:  (770)  488- 
2752,  Email  address:  gldl@cdc.gov. 

For  program  technical  assistance, 
contact:  Amy  DeGroff,  Program  Services 
Branch,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  K-57,  Atlanta, 
GA  30341-3724,  Telephone  number: 
(770)  488-4248,  Email  address: 
asdl@cdc.gov. 

Dated:  May  22.  2001. 
Hmry  S.  Cassell  m, 

Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  01-13498  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Medical  Devices  Dispute  Resolution 
Panel  of  the  Medical  Devices  Advisory 
Commlttae;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Medical  Devices 
Dispute  Resolution  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
scientific  disputes  between  the  Center 
for  Devices  and  Radiological  Health  and 
sponsors,  applicants,  and 
manufactvu^rs. 

Date  and  Time:  The  meeting  will  be 
held  on  June  4.  2001,  10:30  a.m.  to  5 
p.m. 

Location:  Corporate  Bldg.,  conference 
room  20B,  9200  Corporate  Blvd.. 
Rockville,  MD. 

Contact  Les  Weinstein,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
5).  Food  and  Drug  Administration,  9200 


Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-6220,  ext.  119.  FAX  301-827- 
2565.  lsw@cdrh.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301^43-0572)  in  the 
Washington,  DC  area),  code  10232. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss, 
make  recommendations,  and  vote 
regarding  a  scientific  dispute  between 
the  agency  and  Lifecore  Biomedical, 
Inc.,  related  to  the  appro vability  of  a 
premarket  approval  application  for 
Intergel,  an  adhesion  prevention 
solution.  Background  information  and 
questions  for  the  committee  will  be 
available  to  the  public  on  June  1,  2001, 
on  the  Internet  at  http://www.fda.gov/ 
cdrh/panelmtg.html. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  p>ending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  May  31,  2001.  Oral 
presentations  frtim  the  public  will  be 
scheduled  between  approximately  10:30 
a.m.  to  11  a.m.  Near  the  end  of  the 
committee  deliberations,  a  30-minute 
open  public  session  will  be  conducted 
{qt  interested  persons  to  address  issues 
specific  to  the  dispute  before  the 
committee.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  May  31,  2001,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  argiunents  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
Jime  4,  2001,  Medical  Devices  Dispute 
Resolution  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  this  issue  to  public 
discussion  and  qualified  members  of  the 
Medical  Devices  Dispute  Resolution 
Panel  of  the  Medical  Devices  Advisory 
committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  24,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[FR  Doc.  01-13639  Filed  5-25-01;  3:08  pm] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Leultemia  and  Ottier 
Hematological  Diseases  Among 
Cleanup  Workers  in  Uicraina  Following 
ttie  Chomobyl  Accident 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute,  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  simunaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Leukemia  and  Other 
Hematological  Diseases  Among  Cleanup 
Workers  in  Ukraine  Following  the 
Chomobyl  Accident.  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
Axase-control  study  will  be  conducted 
to  investigate  the  risk  of  radiation- 
induced  leukemia  and  other 
hematological  diseases  among 
Chernobyl  cleanup  workers  in  Ukraine. 
Cases  and  controls  (or  proxies)  will  be 
interviewed  to  provide  details  of  their 
work  during  the  Chomobyl  clean-up 
operation.  The  interview  responses 
combined  with  environmental 
measurements  will  permit  individual 
bone  marrow  dose  estimates  to  be 
calculated  for  each  case  and  control. 
Dose  estimates  will  be  used  to  calculate 
the  risk  of  leukemia  and  other 
hematological  diseases  associated  with 
low-dose  and  low  dose-rate  radiation 
exposure.  This  information,  which  is 
essential  for  radiation  protection,  is 
currenUy  not  available  and  standards 
presently  are  based  on  information 
available  only  by  extrapolation  from 
high-dose,  high  dose-rate  data  on  A- 
bomb  survivors  in  Japan.  Frequency  of 
Response:  One  time  only.  Affected 
Public:  Ukrainian  Chomobyl  clean-up 
workers.  Type  of  respondents:  Cases, 
controls,  and  proxies  for  deceased 
subject.  Estimated  Number  of 
Respondents:  700.  Estimated  Number  of 
Responses  per  Respondent:  Variable, 
about  50.  Average  Burden  Hours  Per 
Response:  0.75  hour.  Estimated  Total 
Annual  Burden  Hours  Requested:  400 
hours  (interviews  to  be  conducted  over 
18-month  period).  There  are  no  Capital 
Costs,  Operating  Costs,  and/or 
Maintenance  Costs  to  report. 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collectionof  information  is 
necessary  for  the  proper  performance  of 
the  National  Cancer  Institute,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  NCI's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity ^of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  enhance  the  quality 
utility,  and  clarity  of  the  information  to 
be  collected;  (4)  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instrvunents,  contact  Dr.  Terry  L. 
Thomas,  National  Cancer  Institute,  EPS 
7100,  6120  Executive  Boulevard, 
Rockville,  MD,  29892-7238.  or  call  the 
non-toll-free  number  (301)  496-6600. 

Comments  Due  Date:  Comments 
regcirding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  July  30,  2001. 

Dated:  May  16,  2001. 
Reesa  Nichols, 

XCI  Project  Clearance  Liaison. 
[FR  Doc.  01-13484  Filed  5-29-01;  8:45  am] 
BiLUNQ  COOe  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Improving 
DNA,  RNA  and  Protein  availability  in  Fixed 
Tissue. 

Z3a<e.June  15,2001. 

Time:  8  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute.  6130 
Executive  Boulevard,  Conference  Room  F, 
Rockville,  MD  20852. 

Contact  Person:  Gerald  G.  Lovinger, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8101.  Rockville,  MD 
20892-7405,  301/496-7987. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  23.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13539  Filed  5-29-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  55b(c)(4) 
and  552(b)(6),  Tide  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  Research  in 
State  and  Community  Tobacco  Control. 

Dafe.June  17-18.2001. 

Time:  6:30  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  CM.  Kerwin,  Scientific 
Review  Administrator,  Special  Review  and 
Resources  Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  61 16  Executive 
Boulevard.  Room  8039,  Rockville.  MD 
20892-7405.  301/496-7421. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  f>erson. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  May  23.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13540  Filed  5-29-01;  8:45  am] 

aajjNO  cooc  4i4»-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(dl  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  follovnng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Spores  in 
Skin  Cancer. 

Da/e;  June  21-22.  2001. 

Time:  8  a.m.  to  6  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue.  Silver  Spring,  MD  20910. 

Contact  Person:  Brian  E.  Wojcik,  Scientific 
Review  Administrator,  Grants  Review 
Branch.  Division  of  Extramural  Activities, 
National  Cancer  Institute,  6116  Executive 
Boulevard,  room  8019,  Bethesda.  MD  20892, 
301/402-2785. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  23,  2001. 
LaVenie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  01-13542  Filed  5-29-01;  8:45  am) 

■LLMO  CODE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nattonal  kistitutM  of  Health 

National  Center  for  Complementary  & 
Alternative  Medicine;  Notice  of  Cloeed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwairanted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Complementary  and  Alternative  Medicine 
Special  Emphasis  Panel  NCCAM  SEP  C-12. 

Date.  June  18-20,  2001. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 


Contact  Person:  John  C.  Chah,  Scientific 
Review  Administrator,  National  Center  for 
Complementary  and  Alternative  Medicine, 
National  Institutes  of  Health,  6707 
Democracy  Boulevard.  Rm.  106,  Bethesda, 
MD  20892-5495. 301-402-4334, 
chahjdmail.nih.gov. 

Dated:  May  23,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-13546  Filed  5-29-01;  8:45  am) 

BRJJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel 

Date:  June  24-26,  2001 . 

Tiflie;  7:30  p.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Newark  Gateway,  Raymond 
Boulevard,  Newark,  NJ  07102. 

Contact  Person:  Michael  A.  Sesma, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  Natcher  Building, 
Room  1AS19H.  45  Center  Drive,  Bethesda, 
MD  20892.  (301)  594-2048. 
sesmam@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821.  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 


Dated:  May  23,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13541  Filed  5-29-01;  8:45  am] 

BHJJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Amended  Notice  of 
Meeetlng 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  June  13,  2001,  8:30 
a.m.  to  June  15,  2001,  5  p.m.  Hawthorne 
Suites,  300  Meredith  Drive,  Durham, 
NC,  27713  which  was  published  in  the 
Federal  Register  on  May  15,  2001,  FR 
66: 268731. 

The  starting  date  and  time  of  the 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
will  change  to  Jtme  12,  2001,  at  8:30 
p.m.,  from  the  previously  advertised 
June  13,  at  8:30  a.m.  The  meeting  is 
closed  to  the  public. 

Dated:  May  23.2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-13543  Filed  5-29-01;  8:45  am) 

BIUJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Institute  of  Neiurological  Disorders  and 
Stroke. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended 


Federal  Register /Vol.  66,  No.  104  /  Wednesday.  May  30,  2001 /Notices 


29339 


for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Neurological 
Disorders  and  Stroke,  including 
consideration  of  persoimel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Coimselors,  National  Institute  of 
Neurological  Disorders  and  Stroke. 

Date:  June  3-5,  2001. 

Closed:  Juno  3,  2001.  7  p.m.  to  10  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott.  5151  Fooks  Hill 
Road,  Bethesda,  MD  20814. 

Open:  June  4,  2001,  8:15  a.m.  to  11:  a.m. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville.  MD  20852. 

Closed:  June  4,  2001, 11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville.  MD  20852. 

Open:  June  4,  2001. 12:30  p.m.  to  1:45  p.m. 

Agenda:  To  discuss  program  plaiming  and 
program  accomplishments. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852. 

Closed:  June  4,  2001, 1:45  p.m.  to  2:10  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852. 

Open:  Jime  4,  2001,  2:10  p.m.  to  4:45  p.m. 

Agenda:  To  discuss  program  planning  and 
program  accomplishments. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville,  MD  20852. 

Closed:  June  4,  2001,  4:45  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville.  MD  20852. 

Closed:  June  4,  2001,  6:30  p.m.  to  10:00 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Closed:  June  5.  2001,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 


Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Story  C.  Landis,  PHD. 
Director,  Division  of  Intramural  Research, 
NINDS,  National  Institutes  of  Health, 
Building  36,  Room  5A05,  Bethesda,  MD 
20892,  301-^35-2232. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  May  23,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13544  Filed  5-29-01;  8:45  am] 

BHJJNQ  CODC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Biomedical  Research  Review 
Subcommittee. 

£)Ote:June  14,2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  Delaware 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20814. 

Contact  Person:  L  Tony  Beck,  Scientific 
Review  Administrator,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health.  Suite  409.  6000 
Executive  Blvd..  MSC  7003,  Bethesda,  MD 
20892-7003. 301-443-0913. 
lbeck@mail.nih.gov. 


Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  Workgroup. 

Date:  June  14,  2001. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6000  Executive  Boulevard,  Suite 
409.  Rockville.  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Ronald  Suddendorf,  PhD, 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health.  Suite  409.  6000 
Executive  Blvd.,  Bethesda,  MD  20892-7003. 
301-443-2926. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Z)ote.July  17-18,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  L.  Tony  Beck,  Phd.. 
Scientific  Review  Administrator,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism. 
National  Institutes  of  Health,  Suite  409.  6000 
Executive  Blvd.,  MSC  7003,  Bethesda.  MD 
20892-7003,  301-443-0913, 
lbeck@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  May  23,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-13545  Filed  5-29-01;  8:45  am] 

BILLING  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heeith 

National  Instltutee  of  Mental  Heeith; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwaiianted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>i(e;June  18.2001. 

Time:  8:30  a.m.  to  6  p.m.. 
^Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Hotel,  One  Bethesda  Metro 
Center;  Bethesda.  MD  20814. 

Contact  Person:  Richard  E.  Weise, 
Scientific  Review  Administrator,  National 
Institute  of  Mental  Health,  DEA,  National 
Institute  of  Health,  6001  Executive 
Boulevard,  Room  6140,  MSC9606,  Bethesda, 
MD  20892-9606,  301-443-1340. 
rweise@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote.June7.  2001. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institute  of  Health,  6001  Executive  Blvd, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PHD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6144.  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@raail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe.July  12,  2001. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Henry  J.  Haigler.  PHD, 
Associate  Director  for  Staff  Development, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Rm  6150.  MSC  9608.  Bethesda,  MD  20892- 
9608,  301/443-7216. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  histitutes  of  Health.  HHS) 

Dated:  May  23.  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

!FR  Doc.  01-13547  Filed  5-29-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  Op  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtt)  Service 

National  Toxicology  Program  (NTP); 
Availability  of  the  Report  on 
Carcinogens,  Ninth  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  announces  the  availability  of  the 
Report  on  Carcinogens,  Ninth  Edition. 

The  Report  on  Carcinogens  (RoC) 
(previously  known  as  the  Annual  Report 
on  Carcinogens)  is  a  Congressionally 
mandated  listing  of  known  human 
carcinogens  and  reasonably  anticipated 
hiunan  carcinogens  and  its  preparation 
is  delegated  to  the  National  Toxicology 
Program  by  the  Secretary,  Department  of 
Health  and  Hiunan  Services  (DHHS). 
Section  301  (b)  (4)  of  the  Public  Health 
Service  Act,  as  amended,  provides  that 
the  Secretary.  (DHHS),  shall  publish  a 
biennial  report  which  contains  a  list  of 
all  substances  (1)  which  either  are 
known  to  be  hiunan  carcinogens  or  may 
reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  firom  exposure  to  these 
chemicals.  The  Report  on  Carcinogens, 
Ninth  Edition  was  submitted  to 
Congress  on  May  15,  2000., 

The  new  entries  for  the  Report  on 
Carcinogens,  Ninth  Edition  have 
undergone  a  multiphased  peer  review. 
This  review  included  two  Federal  and 
one  non-govemment,  scientific  peer 
reviews  and  public  conunent  and 
review.  The  three  scientific  review 
committees  evaluated  all  available  data 
relevant  to  the  criteria  for  inclusion  of 
candidate  nominations  in  the  Report. 
The  criteria  used  in  the  review  process 
and  a  detailed  description  of  the  review 
procedures,  including  the  steps  in  the 
current  formal  review  process,  can  be 
obtained  from  the  NTP  Home  Page  web 
site  at  http://ntp-server.mehs.nih.gov/ 
or  by  contacting:  Dr.  C.  W.  Jameson, 
National  Toxicology  Program,  Report  on 
Carcinogens,  at  the  address  listed  below. 

The  Report  on  Carcinogens,  Ninth 
Edition,  which  was  publicly  released  on 
May  15,  2000,  contains  218  entries,  14 
of  which  have  not  appeared  in  earlier 
Reports.  This  Report  also  reclassifies 
1,3-butadiene.  cadmium  and  cadmium 
compounds.  Direct  Black  38.  Direct  Blue 
6,  ethylene  oxide,  and  silica  (crystalline. 


respirable  size)  &x>m  reasonably 
anticipated  to  be  a  human  carcinogen  to 
known  to  be  a  human  carcinogen,  with 
corresponding  revisions  of  the  earlier 
entries  for  these  chemicals.  Two 
substances,  saccharin  and  ethyl  acrylate, 
have  been  removed  from  the  Report  on 
Carcinogens,  Ninth  Edition  as  a  result  of 
formal  reviews  for  delisting.  In  addition, 
the  NTP  published  an  addendum  to  its 
Report  on  Carcinogens,  Ninth  Edition 
on  January  19,  2001.  This  addendum 
changes  the  listing  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  CAS  No. 
1746-01-6.  also  known  as  "TCDD"  or 
"Dioxin",  to  a  known  to  be  human 
carcinogen,  firam  its  earlier  listing  as 
reasonably  anticipated  to  be  a  human 
carcinogen.  Publication  of  this 
addendum  followed  the  ruling  by  the 
US  Court  of  Appeals  for  the  District  of 
Columbia  to  dismiss  a  request  for  an 
injunction  to  prevent  the  listing  of 
TCDD  as  a  known  to  be  human 
carcinogen  in  the  Report  on 
Carcinogens,  Ninth  Edition.  The 
proposal  to  list  TCDD  as  a  known 
human  carcinogen  was  reviewed  in  the 
same  way  and  at  the  same  time  as  the 
other  new  listings  for  the  Report  on 
Carcinogens,  Ninth  Edition. 

The  Report  on  Carcinogens  is  an 
informational  scientific  and  public 
health  document  that  identifies  and 
discusses  agents,  substances,  mixtures, 
or  exposure  circumstances  that  may 
pose  a  carcinogenic  hazard  to  human 
health.  It  serves  as  a  meaningful  and 
useful  compilation  of  data  on  the  (1) 
carcinogenicity,  genotoxicity,  and 
biologic  mechanisms  of  the  listed 
substances  in  humans  and/or  animals, 
(2)  the  potential  for  exposure  to  these 
substances,  and  (3)  the  regulations 
promulgated  by  Federal  agencies  to 
limit  exposures.  The  Report  does  not 
present  quantitative  assessments  of 
carcinogenic  risk,  an  assessment  that 
defines  the  conditions  under  which  the 
hazard  may  be  unacceptable.  Listing  of 
substances  in  the  Report,  therefore,  does 
not  establish  that  such  substances 
present  carcinogenic  risks  to  individuals 
in  their  daily  lives.  Such  formal  risk 
assessments  are  the  purview  of  the 
appropriate  Federal,  State,  and  local 
health  regulatory  and  research  agencies. 

Hard  copies  of  the  Report  on 
Carcinogens,  Ninth  Edition  can  be 
obtained  by  contacting  the  NIEHS 
Environmental  Health  Information 
Service,  ATTN:  Order  Processing,  PO 
Box  12510,  Research  Triangle  Park,  NC 
27709-2510.  fax  number  (919)  541- 
0763,  email:  ehis@niehs.nih.gov.  The 
Report  on  Carcinogens,  Ninth  Edition  is 
also  available  on  the  internet  and  cem  be 
accessed  from  the  NIEHS  Environmental 
Health  Information  Service  Home  Page 


at:  http://ehis.niehs.nih.gov/  or  from  the 
NTP  Home  Page  at:  http://ntp- 
6erver.niehs.nih.gov/. 

Questions  or  comments  concerning 
the  Report  on  Carcinogens,  Ninth 


Edition  should  be  directed  to:  Dr.  C.  W. 
Jameson,  National  Toxicology  Program, 
Report  on  Carcinogens,  MD  EC-14,  P.O. 
Box  12233,  Research  Triangle  Park,  NC 
27709;  phone:  (919)  541-4096,  fax:  (919) 


541-0144,  email: 
jameson@niehs.nih.gov. 

Dated:  April  17.  2001. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 


Summary  for  Agents,  Substances  or  Mixtures  Newly  Listed,  Upgraded  or  Delisted  in  the  Report  on 

Carcinogens,  Ninth  Edition 


Agent,  substance  or  mixture 


<tlcoholic  Beverage  Consumption 
1.3-Butadiene/CAS#  106-99-0  ... 


Cadmium    and    Cadmium    Compounds/CAS# 

7440-43-9. 
Chloroprene/CAS#  126-99-8 


Diesel  Exhaust  Particulates 


Dyes   Metabolized   To   Benzidine   (Benzidine 
Dyes  As  A  Class). 


Environmental  Tobacco  Smoke 
Ethyl  Acrylate/CAS#  14&-8S-5 
Ethylene  Oxide/CAS#  75-21^ 


l$oprene/CAS#  78-79-5 

Pt)enoiphthatein/CAS#  77-09-8 
Saccharin/CAS#  218-44-9 


Silica,     Crystalline     (Respirable     Size)/CAS# 
7631-86-9. 


Smokeless  Tobacco 

Strong  Inorganic  Add  Mists  Containing  Sulfuric 
Add. 


TamoxitenCAS#  10540-29-1 


2,3,7,8-Tetrachk}rodit>enzo-p-D(oxin       (TCDD)/ 
CAS#  1746-01-6. 

Tetrafluoroettiytene/CAS*  116-14-3 


Tobacco  Smoking  

Trichloroethylene/CAS#  79-01-6 


Solar  UV  Radiatk>n  And  Exposure  To  Sun- 
lamps And  Sunbeds. 


Primary  usee  or  exposures 


Consumption  of  alcoholic  beverages 

Used  primarily  in  the  manufacture  of  synttwtic 

njbber. 
Used  in  batteries,  coating  and  plating,  plastics 

and  in  alloys. 
Used  as  a  morwmer  for  industrial   rubber 

products,  and  as  a  component  of  adhestves 

in  food  packaging. 
Diesel  engine  exhaust 

Benzidine-based  dyes  are  used  primarily  for 
dyeing  textiles,  paper  and  leatt^er  products. 


"Passive"  inhalatkxi  of  tobacco  snrake  from 
environmental  sources. 

Morx>mer  used  to  produce  polymers  for  use  in 
latex  paints,  textites,  etc. 

Industrial  chemical  used  as  a  syntt>etic  inter- 
mediate arxj  also  widely  used  in  the  health 
care  industry  as  a  steriiant. 

Widely  used  in  tf>e  productk>n  of  isoprer)e-bu- 
tadiene  copoiymers.. 

Used  as  a  laboratory  reagent  and  in  over-tfie- 
counter  laxative  preparatiorts. 

Used  primarily  as  a  nonnutritive  sweetening 
agent. 

Exposure  from  mining  of  coal  and  other  min- 
erals, stone  cutting,  production  of  glass  and 
ceramics  and  in  occupations  such  as  sand- 
blasting, polishing  and  ghn(Xing. 

Oral  use  of  smokeless  tobacco  products  

Present  in  a  wide  variety  of  industries,  espe- 
ciaHy  the  finishing  of  metal  arKl  fertilizer  pro- 
duction. 

Used  as  an  anti-estrogen  drug  and  in  the  pal- 
liative treatment  of  t>reast  cancer. 

Found  as  a  contaminant  in  the  production  of 
some  pesticides  and  other  commercial 
products. 

Used  in  ttw  production  of  polytetraffuoro- 
ethyterw. 

Inhalation  of  tobacco  smoke 

Used  mainly  as  an  industrial  solvent  for  vapor 
degreasing  and  cokj  cleaning  of  fabricated 
ntetal  parts. 

Solar  artd  artificial  sources  of  ultraviolet  radi- 
atkm. 


ActkKi 


Listed  as  a  known  to  be  human  carcinogen. 

Listing  upgraded  to  a  known  to  be  human  car- 
cinogen. 

Listing  upgraded  to  a  known  to  be  human  car- 
dnogen. 

Listed  as  a  reasorwbly  antwipated  to  be 
human  carcinogen. 

Listed  as  a  reasonably  antidpated  to  be 
human  carcinogen. 

Listed  as  known  to  t>e  human  cardrK)gerts. 
This  actk>n  also  resulted  in  tfie  upgrading  of 
the  listing  of  Direct  Black  38,  Direct  Blue  6 
to  known  to  be  huntan  cardnogens. 

Listed  as  a  kr)own  to  be  human  carcinogen. 

Removed  (delisted)  from  the  RoC. 

Listing  upgraded  to  a  known  to  be  human  car- 
dnogen. 

Listed   as  a   reasonably  antx:ipated  to  be 

human  carcinogen. 
Listed   as   reasonably  antk:ipated   to   be  a 

human  carcinogen. 
Removed  (delisted)  from  ttw  RoC. 

Usting  upgraded  to  a  known  to  be  human  car- 
dnogen. 


Listed  as  a  known  to  be  human  carcirK>gen. 
Listed  as  a  krx>wn  to  tw  human  carcinogen. 


Listed  as  a  kriown  to  be  human  carcir)ogea 

Listing  upgraded  to  a  known  to  be  human  car- 
drK>gen. 

Listed  as  a  reasonably  antkapaied  to  be 

human  cardragen. 
Listed  as  a  known  to  be  human  cardnogen. 
Listed  as  a  reasonably  anticipated  human  car- 


Listed  as  known  to  be  human  cardr>ogert8. 
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[FR  Doc.  01-13485  Filed  5-29-01;  8:45  am) 
BiUMG  CODE  414O-01-i> 


DEPARTMErfT  OF  HOUSrNG  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4687-N-01] 

RIN  2S77-AC08 

Public  Housing  Assessment  System 
(PHAS);  Revised  Timetable  for 
Issuance  of  Management  Operations 
Official  Scores  and  PHAS  Advisory 
Scores;  and  Notice  of  intent  To 
Commence  informal  Meetings  on 
PHAS 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  and  Office  of  the  Director  of 
the  Real  Estate  Assessment  Center, 
HUD. 

ACTION:  Notice  of  revised  timetable  for 
issuance  of  management  operations 
official  scores  and  PHAS  advisory 
scores  and  intent  to  commence  informal 
meetings  on  PHAS. 

SUMMARY:  This  document  advises  that 
the  Management  Operations  indicator 
under  the  Public  Housing  Assessment 
System  (PHAS)  will  continue  to  be  the 
official  assessment  for  public  housing 
agencies  (PHAs)  with  fiscal  years  ending 
on  Jxme  30,  2000,  through  June  30,  2001. 
Accordingly,  HUD  will  issue  these 
management  scores  and  PHAS  advisory 
scores  as  provided  in  the 
Supplementary  Information  section  of 
this  dociunent.  Further,  this  document 
notifies  the  public  of  the  intent  of  the 
Department  to  conduct  informal 
consultations  with  PHAs,  public 
housing  residents,  representatives  of 
PHAs  and  residents,  housing  advocacy 
representatives,  governmental 
representatives,  and  such  other  groups 
that  HUD  may  identify  regarding  ways 
to  improve  HUD's  on-going  procedures 
for  assessing  the  performance  of  public 
housing  agencies.  It  is  expected  that 
these  informal  consultations  will 
commence  within  the  near  futiire  and 
occur  periodically  through  November, 
2001,  and  thereafter  as  necessary  on 
dates  and  at  locations  provided  by  the 
Department. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Office  of 
Public  and  Indian  Housing,  Office  of 
Troubled  Agency  Recovery  Attention: 
Judy  Wojciechowski,  Director  of  PHAS 
Operations,  U.  S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.  Room  4112, 
Washington,  D.C.  20410  or  the  Real 
Estate  Assessment  Center  (REAC), 
Attention:  Wanda  Funk,  U.  S. 


Department  of  Housing  and  Urban 
Development,  1280  Maryland  Avenue, 
SW,  Suite  800,  Washington  DC,  20024; 
telephone  Customer  Service  Center  at 
(888)-245-4860  (this  is  a  toll  free 
number).  Persons  with  hearing  or 
speech  impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
hiformation  Relay  Service  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  REAC  Internet  Site, 
http://www.hud.gQv/reac. 
SUPPLEMENTARY  INFORMATION:  HUD's 
rule  implementing  the  PHAS  was 
published  on  September  1,  1998  (64  FR 
46596),  and  became  effective  October  1, 
1998.  Although  the  PHAS  regulation 
became  effective  October  1, 1998,  the 
final  rule  provided  a  one  year  delayed 
implementation  date. 

On  January  11,  2000  (65  FR  1712), 
HUD  issued  an  amended  PHAS  rule. 
The  amendments  were  prompted  by 
both  statutory  and  administrative 
changes  to  the  PHAS  and  comments 
bom  interested  parties.  The  amended 
rule  deferred  full  implementation  of 
PHAS  for  PHAs  with  fiscal  year  end 
dates  of  September  30,  1999,  and 
December  31, 1999.  The  January  11, 
2000  rule  provided  that  these  PHAs 
would  receive  an  assessment  score 
based  only  on  thS  Management 
Operations  indicator  (MASS). 

On  June  6,  2000  (65  FR  36042),  HUD 
issued  a  technical  correction  to  the 
January  11,  2000,  final  rule  and  one  of 
the  corrections  further  deferred  full 
implementation  of  PHAS  for  PHAs  with 
fiscal  years  ending  on  and  after  June  30, 
2000. 

The  Conference  Report  106-988  for 
the  Department's  Fiscal  Year  2001 
Appropriations  Act  (Pub  L.  106-377, 
approved  October  27,  2000).  directed 
the  E>epartment  to,  among  other  things, 
continue  to  assess  the  accuracy  and 
effectiveness  of  the  PHAS  system, 
perform  a  statistically  valid  test  of 
PHAS,  conduct  a  thorough  analysis  of 
the  results,  and  have  the  methodology 
and  results  reviewed  by  an  independent 
expert  before  taking  any  adverse  action 
against  a  PHA  based  solely  on  its  PHAS 
score.  A  report  addressing  these  issues 
was  provided  to  HUD's  Committee  on 
Appropriations  on  March  1,  2001. 

Consistent  with  the  direction  of  the 
conferees,  HUD  issued  a  PIH  notice 
(Notice  PIH  2001-5),  issued  January  19, 
2001,  that  provided  prior  to  March  1, 
2001,  HUD  would  not  take  adverse 
action  against  PHAs  solely  on  the  basis 
of  the  PHAS  scores.  "Adverse  action" 
was  defined  as  troubled  designations 
based  upon  the  official  PHAS  composite 
score.  In  accordance  with  the  PIH 
notice,  all  official  troubled/substandard 


designations  (with  the  exception  of 
substandard  management  operations 
indicator  designations),  beginning  with 
PHAs  with  June  30,  2000,  fiscal  year 
end  dates,  were  held  in  abeyance  prior 
to  HUD's  March  1,  2001,  submission 
date. 

Given  these  recent  events,  HUD  has 
determined  that  full  implementation  of 
PHAS  should  be  further  deferred  imtil 
after  Jime  30,  2001.  Accordingly,  PHAs 
with  fiscal  years  ending  June  30,  2000, 
through  June  30,  2001,  will  receive  an 
assessment  solely  on  the  basis  of  HUD's 
assessment  of  the  PHA's  management 
operations  in  accordance  with  24  CFR 
part  902,  subpart  D  of  the  PHAS 
regulations  (PHAS  Indicator  #3, 
Management  Operations),  as  amended 
by  the  January  11,  2000,  final  rule,  and 
corrected  by  the  June  6,  2000,  PHAS 
Technical  Correction. 

Further,  it  is  the  Department's  intent 
to  meet  with  public  housing 
stakeholders  (such  as  PHAs, 
representatives  of  PHAs,  public  housing 
residents,  representatives  of  PHAs  and 
residents,  housing  advocacy 
representatives,  governmental 
representatives  and  other  groups  HUD 
may  identify)  and  seek  their  input  to 
identify  any  necessary  modifications  to 
the  rule  and  to  publish,  if  appropriate, 
a  new  amended  PHAS  rule  to  address 
changes.  Through  these  meetings,  HUD 
is  not  seeking  consensus  advice,  but 
only  feedback  on  experiences  with  the 
PHAS,  identification  of  problems  and 
recommendations  for  modifications.  In 
the  interim,  modified  PHAS  scores,  as 
established  by  appropriate  procedures 
and  notification,  may  be  issued  to  PHAs 
with  fiscal  years  ending  on  September 
30,  2001,  December  31,  2001,  March  31, 
2002,  and  June  30,  2002.  The  following 
sets  out  the  timetable  for  issuance  of  . 
PHAS  advisory  scores  and  official 
MASS  scores. 

Revised  Timetable 

PHAs  With  Fiscal  Years  Ending  6/30/00. 
9/30/00.  12/31/00.  3/31/01  and  6/30/01 

For  PHAs  with  fiscal  years  ending 
June  30,  2000,  September  30,  2000, 
December  31,  2000,  March  31,  2001,  and 
June  30,  2001,  HUD  will  not  issue  PHAS 
scores  for  the  fiscal  years  ending  on 
these  dates.  For  these  PHAs,  in  lieu  of 
a  PHAS  score,  HUD  will  issue  the 
following: 

Management  Assessment  Score.  PHAs 
with  a  fiscal  year  ending  Jime  30,  2000, 
September  30,  2000,  December  31,  2000, 
March  31,  2001,  or  Jime  30,  2001,  will 
receive  an  official  assessment  score  on 
the  basis  of  HUD's  assessment  of  the 
PHA's  management  operations  in 
accordance  with  24  CFR  part  902, 


subpart  D  of  the  PHAS  regulation 
(PHAS  Indicator  #3,  Management 
Operations). 

1.  A  PHA  may  be  designated  troubled 
(substandard  management)  as  a  result  of 
the  management  operations  assessment 
score. 

2.  A  PHA  may  appeal  its  management 
operations  score  in  accordance  with  24 
CFR  902.69. 

PHAS  Advisory  Score.  PHAs  with  a 
fiscal  year  ending  June  30,  2000, 
September  30,  2000,  December  31,  2000, 
March  31,  2001,  or  June  30,  2001,  will 
be  issued  a  PHAS  advisory  score.  The 
PHA  must  comply  with  the 
requirements  of  24  CFR  part  902  (the 
PHAS  regulation)  so  that  HUD  may 
issue  the  advisory  score. 

1.  Physical  inspections  will  continue 
to  be  performed  by  HUD,  as  part  of  the 
PHAS  advisory  score  process,  using 
HUD's  Uniform  Physical  Condition 
Standards  inspection  protocol. 
However,  PHAs  with  an  overall  score  in 
the  PHAS  Physical  Condition  indicator 
of  at  least  80  percent  of  the  30  available 
points  (or  24  points)  will  not  be 
inspected  this  fiscal  year.  The  physical 
inspection  scores  from  last  year  will  be 
utilized  to  calculate  the  PHAS  advisory 
scores  for  these  PHAs. 

2.  All  PHAs  are  required  to  document 
the  correction  or  abatement  of  exigent 
health  and  safety  hazards  in  accordance 
with  PHAS  requirements  and  should 
provide  Field  Offices  with  certification 
of  such  action(s). 

3.  PHAs  must  comply  with  the 
reporting  requirements  of  PHAS,  and  be 
assessed  by  HUD  under  the  PHAS  on  an 
advisory  basis. 

4.  PHAs  may  not  appeal  advisory 
scores,  but  are  encouraged  to  take 
advantage  of  the  technical  review 
process  for  the  Physical  Condition 
indicator  and  the  Resident  Service  and 
Satisfaction  indicator  (24  CFR  part 
902.68).  Also  available  under  the 
Physical  Condition  indicator  is  the 
database  adjustment  (24  CFR  part 
902.25). 

5.  Notwithstanding  the  automatic 
designations  generated  by  the 
Department's  technological  systems,  all 
designations  other  than  MASS  troubled 
(substandard  management)  will  be  held 
in  abeyance,  as  well  as  any  incentives 
that  are  awarded  for  such  designations. 

PHAs  With  Fiscal  Years  Ending  After 
S/30/01 

Since  it  is  the  intent  of  the 
Department  to  conduct  informal 
consultations  with  PHAs,  residents,  and 
others  interested  in  public  housing,  on 
ways  to  improve  HUD's  on-going 
methodology  and  procedures  for 
assessing  the  performance  of  public 


housing  agencies,  and  these  informal 
consultations  are  expected  to  commence 
within  the  near  futiu^  and  continue 
periodically  throughNovember  2001; 
PHAs  with  fiscal  years  ending  after  June 
30,  2001  through  June  30,  2002,  may  be 
issued  modified  PHAS  scores  as 
established  by  appropriate  procedures 
and  notification. 

Dated:  May  22,  2001. 
Gloria  Cousar, 

Acting  General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 
BartMra  Burkhalter, 

Deputy  Director,  Real  Estate  Assessment 
Center. 

(FR  Doc.  01-13487  Filed  5-29-01;  8:45  am] 

BiLUNO  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-0680-71 23-MA-6763] 

Prohibition  of  Use  of  Rrewood 
Containing  Nails,  Screws,  and  Ottter 
Metal  Hardware  Within  the  Boundaries 
of  the  El  Mirage  Cooperative 
Management  Area;  and  Rasor, 
Johnson  Valley,  Stoddard  Valley,  and 
the  Dumont  Durtes  OHV  Recreation 
Areas,  San  Bernardino  County,  CA 

AGENCY:  Bureau  of  Land  Management, 
(BLM)  Interior. 

ACTION:  Notice  of  the  implementation  of 
a  supplementary  rule  banning  the  use  of 
firewood  containing  nails,  screws,  and 
other  metal  hardware  upon  the  public 
lands  within  the  El  Mirage  Cooperative 
Management  Area;  and  Rasor,  Johnson 
Valley,  Stoddard  Valley,  and  the 
Dimiont  Dunes  OHV  Recreation  Areas, 
San  Bernardino  County,  California. 

SUMMARY:  Order:  A  supplementary  rule 
will  take  effect  that  will  ban  the  use  of 
firewood  containing  nails,  screws,  and 
other  metal  hardware  in  the  El  Mirage 
Cooperative  Management  Area;  and 
Rasor,  Johnson  Valley,  Stoddard  Valley, 
and  the  Dumont  Dimes  OHV  Recreation 
Areas.  The  supplementary  rule  will  be 
cited  under  43  CFR  8365.1-6,  Visitors 
Services,  Rules  of  Conduct, 
Supplementary  Rules.  The  text  of  these 
rules  follows: 

1.  Ban  on  Firewood  Containing  Nails, 
Screws,  and  Other  Metal  Hardware 
Within  the  El  Mirage  Cooperative 
Management  Area;  and  Rasor,  Johnson 
Valley,  Stoddard  Valley,  and  the 
Dumont  Dunes  OHV  Recreation  Areas. 

(a)  Due  to  an  ongoing  problem  with 
nails,  screws,  and  other  metal  hardware 
from  pallets  and  construction  lumber 
causing  damage  to  vehicle  tires  and  a 


safety  problem  for  the  visitors  to  the  El 
Mirage  Cooperative  Management  Area; 
and  Rasor,  Johnson  Valley,  Stoddard 
Valley,  and  the  Ehunont  Dunes  OHV 
Recreation  Areas,  there  is  a 
demonstrated  need  for  the  removal  of 
firewood  containing  nails,  screws,  and 
other  metal  hardware  and  elimination  of 
their  use  within  the  management  areas. 

(b)  Upon  the  Public  Lands  within  the 
established  boundaries  of  the  El  Mirage 
Cooperative  Management  Area:  and 
Rasor,  Johnson  Valley.  Stoddard  Valley, 
and  the  Dumont  Chmes  OHV  Recreation 
Areas,  no  person  shall  bring  in,  dispose 
of  or  possess  any  firewood  containing 
nails,  screws,  and  other  metal  hardware. 

Background:  The  purpose  of  this 
supplementary  rule  is  to  protect  visitors 
to  the  El  Mirage  Cooperative 
Management  Area;  and  Rasor,  Johnson 
Valley,  Stoddard  Valley,  and  the 
Diunont  Dimes  OHV  Recreation  Areas 
from  serious  injury  to  themselves  as 
well  as  damage  to  their  vehicle's  tires  as 
a  result  of  discarded  nails,  screws,  and 
other  metal  hardware  from  firewood. 

At  this  time,  nails,  screws,  and  other 
metal  hardware  are  evident  in  areas  of 
concentrated  use  and  around  high  traffic 
areas.  This  regularly  results  in  tire 
damage  to  visitor's  vehicles  and  to 
Bureau  patrol  vehicles.  Falling  or 
stepping  on  nails,  screws,  or  other  metal 
hardware  continues  to  be  a  hazard  to 
campers  who  prefer  to  utilize  well  used 
camping  areas. 

EFFECTIVE  DATE:  This  rule  will  take  effect 
on  the  date  of  June  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Nelson,  Chief  Ranger.  Bureau  of 
Land  Management,  2601  Barstow  Road, 
Barstow,  California  92311;  or  call  (760) 
252-6070. 

SUPPLEMENTARY  INFORMATION:  Area 
maps,  Management  Area  brochures,  and 
copies  of  the  Management  Plans  are 
available  by  contacting  the  above 
personnel. 

Authority  for  this  supplemental  rule 
is  found  in  43  CFR  8365.1-6.  Violation 
of  this  rule  is  punishable  by  a  fine  not 
to  exceed  $100,000/or  imprisonment  not 
to  exceed  12  months. 

Dated:  May  9.  2001. 
Mike  Pool, 

California  State  Director. 
[FR  Doc.  01-13557  Filed  5-29-01:  8:45  am) 
BILUNO  CODE  431(M0-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-894  (Final)] 

Certain  Ammonium  Nitrate  From 
Ukraine 

agency:  United  States  International 

Trade  Commission. 

ACnON:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  May  22,  2001. 
FOfl  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
WMTw.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://docketsMsitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION:  On  March 
7,  2001,  the  Commission  established  a 
schedule  for  the  conduct  of  the  final 
phase  of  the  subject  investigation  (66  FR 
14933,  March  14,  2001).  The 
Department  of  Commerce  notified  the 
Commission  on  May  17,  2001,  that  the 
date  for  its  final  determination  in  the 
investigation  was  extended  from  Jime 
18,  2001  to  July  18,  2001.  The 
Commission,  therefore,  is  revising  its 
schedule  to  conform  with  Commerce's 
new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  July  16,  2001;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
July  19,  2001;  the  prehearing  staff  report 
will  be  placed  in  the  nonpublic  record 
on  July  11,  2001;  the  deadline  for  filing 
prehearing  briefs  is  July  18.  2001;  the 
hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building  at  9:30  a.m.  on  July  24,  2001; 
the  deadline  for  filing  posthearing  briefs 
is  July  31,  2001;  the  Commission  will 
make  its  final  release  of  information  on 
August  16,  2001;  and  final  party 
comments  are  due  on  August  20,  2001. 


For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  cited  above  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  May  23,2001. 
Doniia  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-13467  Filed  5-29-01;  8:45  am] 
BILLING  CODE  702IMI2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sul>stancM;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  December  27.  2000. 
Malhnckrodt,  Inc..  Mallinckrodt  & 
Second  Streets,  St.  Louis,  Missouri 
63147.  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufactiner  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnig 

Tetrahydrocannat)inots  (7370)  

Dihydromorptiine  (9145) 

Amphetamine  (1100) 

Mettiylphenidate  (1724) 

Cocaine  (9041) 

Codeine  (9050) 

Diprenorphine  (9058)  

Etorphine  Hydrochloride  (9059)  ... 

Dihydrocodeine  (9120)  

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170) 

Hydrocodone  (9193) 

Levorphand  (9220)  

Meperidine  (9230)  

Methadone  (9250)  

Methadone-intermediate  (9254)  .. 
Dextropopoxyphene,    bulk    (non 
dosage  fomis)  (9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  extracts  (9610) 

Opium  fluid  extract  (9620) 

Opium  tincture  (9630)  

Opium  powdered  (9639)  

Opium  granulated  (9640)  

Levo-alphacetylmethadol  (9648)  . 

Oxymorphone  (9652)  

Noroxymorphone  (9668)  

Alfentanil  (9737)  _ 

Sufentanil  (9740) 

Fentanyl  (9801)  


Schedule 


I 

I 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 


The  firm  plans  to  manufacture  the 
controlled  substances  for  distribution  as 
bulk  products  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  July  30, 
2001. 

Dated:  May  14,  2001.  

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  01-13446  Filed  5-29-01;  8:45  am) 

BILLING  CODE  4410-0»-4l 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  SulMtances; 
Notice  of  Application 

AGENCY:  Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  imder  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  March  5.  2001, 
Mallinckrodt.  Inc..  Mallinckrodt  & 
Second  Streets,  St.  Louis,  Missouri 
63147,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
below: 


Dmg 

Schedule 

Phenylacetone  (8501)  

Coca  Leaves  (9040) 

Opium,  raw  (9600)  

Opium  poppy  (9650)  

Poppy  Straw  Concentrate  (9670) 

The  firm  plans  to  import  the  listed 
controlled  substances  to  bulk 
manufactine  controlled  substances. 
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Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may.  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
,auch  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 

uests  for  a  hearing  may  be  addressed. 

quintuplicate.  to  &e  Deputy  Assistant 
dministrator.  Office  of  Diversion 

ntrol.  Drug  Enforcement 
dministration.  United  States 

partment  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 

fepresentative  (CCR),  and  must  be  filed 
o  later  than  June  29,  2001. 
^  This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
f  the  procedures  described  in  21  CFR 
301.34(b).  (c).  (d).  (e).  and  (f).  As  noted 
a  previous  notice  at  40  FR  43745—46 
eptember  23.  1975).  all  applicants  for 
istration  to  import  the  basic  classes 
f  any  controlled  substances  in 
chedule  I  or  II  are  and  will  continue  to 
be  required  to  demonstrate  to  the 
li>eputy  Assistant  Administrator.  Office 
(if  Diversion  Control.  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 
CFR  1301.34(a).  (b),  (c).  (d),  (e).  and  (f) 
are  satisfied. 

Dated:  May  14.  2001. 
lura  M.  Nagel, 

'puty  Assistant  Administrator,  Office  of 
diversion  Control,  Drug  Enforcement 
dministration. 

Doc.  01-13447  Filed  5-29-01;  8:45  am] 

ilLUNa  CODE  4410-09-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Avallablllty  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 


the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  16, 
2001.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  NARA  staff  usually 
prepare  appraisal  memorandums  that 
contain  additional  information 
concerning  the  records  covered  by  a 
proposed  schedule.  These,  too.  may  be 
requested  and  will  be  provided  once  the 
appraisal  is  completed.  Requesters  will 
be  given  30  days  to  submit  conunents. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML). 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mciiling  addriess. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records.mgt@nara.gov. 

SUPPi-EMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 


major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
imit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  niunber  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Army.  Agency- 
wide  (Nl-AU-01-23.  2  items.  2 
temporary  items).  Files  pertaining  to 
compensation  cases  for  work-related 
injury  or  illness  involving  employees 
paid  with  non-appropriated  funds. 
Included  are  applications  for 
compensation  with  supporting 
information,  examining  physicians 
reports,  investigative  reports, 
information  substantiating  claims,  and 
Department  of  Labor  forms.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

2.  Department  of  Defense,  Office  of 
the  Inspector  General  (Nl-509-01-1,  6 
items,  4  temporary  items).  Investigative 
data  maintained  electronically  that  is 
used  to  manage  investigations 
conducted  by  the  Defense  Criminal 
Investigative  Service.  Included  are 
master  files,  documentation,  outputs, 
and  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
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processing.  Recordkeeping  copies  of 
selected  case  files  were  previously 
approved  for  permanent  retention.  In 
this  schedule,  an  extract  of  the  master 
file  consisting  of  data  pertaining  to 
permanent  case  files,  along  with  system 
docujnentation,  is  proposed  for 
permanent  retention. 

3.  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (Nl-440-01-1,  8  items, 
8  temporary  items).  Records  relating  to 
the  enrollment  of  providers  and 
suppliers.into  the  Medicare  program. 
Records  include  enrollment  forms, 
copies  of  professional  licenses, 
certifications,  registrations,  and 
resumes.  Electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  are  also  included. 

4.  Department  of  the  Navy,  Agency- 
wide  (Nl-NU-Ol-l,  5  items,  5 
temporary  items).  Reports  and  related 
records  of  non-criminal  investigations 
into  allegations  of  lost  or  compromised 
security-classified  information.  This 
schedule  reduces  the  retention  period 
for  these  records,  which  were 
previously  approved  for  disposal.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  that  pertain  to 
these  records  and  to  other  previously 
scheduled  records  relating  to  non- 
criminal investigations  and  inquiries. 

5.  Department  of  State,  U.S.  Mission 
to  the  Organization  for  Economic 
Cooperation  and  Development  (Nl-84- 
01-1.  2  items,  1  temporary  item). 
Electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  that  pertain  to  negotiations 
relating  to  the  MultilateralAgreement  on 
Investment.  Recordkeeping  copies  of 
these  files  are  proposed  for  permanent 
retention. 

6.  Department  of  the  Treasury,  Bureau 
of  the  Public  Debt  (Nl-53-01-5,  30 
items,  30  temporary  items).  Division  of 
Accounts  and  Reconcilement  records 
consisting  of  outputs  horn  previously 
scheduled  electronic  systems,  including 
the  Series  HH/H  Bond  System,  the 
Matured  Unredeemed  Bond  System,  the 
United  States  Savings  Bond  System,  and 
the  Public  Debt  Accounting  and 
Reporting  System.  Records  consist  of 
printouts  of  bond  transaction  reports. 
Also  Lacluded  is  an  on-line  tracking 
system  for  matured  imredeemed  bonds 
and  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing  applications. 

7.  Department  of  the  Treasury, 
Treasury  Inspector  General  for  Tax 
Administration  (N1-S6-01-5,  23  items, 
22  temporary  items).  Records  relating  to 
administrative,  audit,  and  investigative 
functions  transferred  from  the  Internal 


Revenue  Service  (IRS).  Included  are 
such  records  as  correspondence,  audit 
reports,  special  studies,  routine 
investigative  case  files,  exhibits, 
receipts,  logs,  and  working  papers. 
These  records  were  previously  approved 
for  disposal  in  schedules  submitted  by 
the  IRS.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  significant 
investigative  case  files  are  proposed  for 
permanent  retention. 

8.  Judicial  Review  Commission  on 
Foreign  Asset  Control,  Agency- wide 
(Nl-220-01-1,  4  items,  2  temporary 
items).  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
correspondence,  hearings,  reports,  and 
files  accumulated  by  Commissioners 
and  staff  members  are  proposed  for 
permanent  retention. 

9.  National  Archives  and  Records 
Administration,  Agency-wide  (Nl-64- 
01-2,  7  items,  7  temporary  items). 
Records  relating  to  the  recruitment  and 
re-certification  of  members  of  the  Senior 
Executive  Service,  the  administration  of 
the  Family  Medical  Leave  Act,  and 
appeals  of  adverse  actions  submitted  to 
the  Merit  System  Protection  Board.  This 
schedule  also  increases  the  retention 
period  for  Personal  Injury  files  covered 
under  General  Records  Schedule  1 ,  item 
31.  Also  included  are  electronic  copies 
of  dociunents  created  using  electronic 
mail  and  word  processing. 

10.  Office  of  Government  Ethics.  (Nl- 
522-01-2,  2  items,  2  temporary  items). 
Forms  and  related  records  used  to 
process  requests  for  reasonable 
accommodation  equipment  or  services 
made  by  employees  with  disabilities. 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  are  also  included. 

Dated: -May  22.  2001. 
Michael  I.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

[FR  Doc.  01-13494  Filed  5-29-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Actlvttlee:  Propoaed  Collection; 
Comment  Requeat 

agency:  Nuclear  Regulatory 
Commission  (NRC). 

ACTKM:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 


SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  and 
approval  of  information  collections 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  10  CFR  part  30,  Rules  of 
General  Applicability  to  Domestic 
Licensing  of  Byproduct  Material — 
Revision  to  include  burden  for  license 
conditions  and  additional  burden  for 
transferring  a  license. 

2.  Current  OMB  approval  nimiber: . 
3150-0017. 

3.  How  often  the  collection  is 
required:  On  occasion.  Reports  are 
submitted  upon  license  transfer  or  as 
events  occur.  Recordkeeping  must  be 
performed  on  an  on-going  basis. 

4.  Who  is  required  or  asked  to  report: 
Persons  applying  for  or  holding  a 
license  to  manufactiue,  produce, 
transfer,  receive,  acquire,  own,  possess, 
or  use  radioactive  byproduct  material. 

5.  The  number  of  annual  respondents: 
6552  (1,872  NRC  licensees  and  4680 
Agreement  State  licensees). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  2131  (608  hours  for  NRC 
licensees  [321  reporting  +  287 
recordkeeping]  and  1523  hours  for 
Agreement  State  licensees  [803 
reporting  +  720  recordkeeping]). 

7.  Abstmct:  The  NRC's  regulations  in 
10  CFR  part  30  establish  rules, 
applicable  to  all  persons  in  the  United 
States,  governing  domestic  licensing  of 
radioactive  byproduct  material.  The 
NRC  has  identified  two  sections  of  10 
CFR  part  30  that  contain  biu-den  that  has 
not  been  previously  captiired  in  the 
supporting  statement  for  10  CFR  part  30. 
This  burden  is  submitted  as  an  addition 
to  the  current  10  CFR  part  30  clearance. 
In  10  CFR  30.34(b),  the  NRC  requires  the 
submittal  of  information  that  may  not 
have  been  required  on  the  previously 
submitted  Form  313,  "Application  for 
Material  License."  In  addition,  10  CFR 
30.34(e)(4)  permits  the  NRC  to  impose 
additional  conditions  in  the  license 
under  certain  circumstances.  These 
conditions  may  require  additional 
reporting  and  recordkeeping 
requirements.  The  conditions  are  used 
in  conjunction  with  the  requirements  in 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR). 

Submit,  by  July  30,  2001,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 
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3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  0-1F23,  Rockville, 
Maryland.  OMB  clearance  requests  are 
available  at  the  NRC  web  site  [http:// 
www.nrc.gov/NBC/PUBLIC/OMB/ 
index.html).  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regvdatory  Commission.  T-6  E6. 
Washington,  DC  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
BJS1@NBC.GOV. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-13492  Filed  5-29-01;  8:45  am] 
BILUNOCODE  7MO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Documenta  Containing  Reporting  or 
Recordlceeping  Requirementa:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  Nuclear  Regulatory 
Commission  (NRC) 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  Rule,  10  CFR  part 
50.  Decommissioning  Tnist  Provisions. 

I  3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Written  notification  to  the 
NRC  is  required  when  a  licensee  needs 


to  materially  amend  its  trust  agreement 
to  make  it  consistent  with  the  proposed 
rule  and  guidance,  or  when  a  license 
transfer  is  planned,  or  whenever  a 
licensee  intends  to  make  a  disbursement 
or  payment  (other  than  for  ordinary 
administrative  expenses)  &t>m  the  trust, 
escrow  account.  Government  fund,  or 
other  account. 

5.  Who  will  be  required  or  asked  to 
report:  Part  50  licensees. 

6.  An  estimate  of  the  number  of 
responses:  166  responses 
(Approximately  110  licensees  would 
need  to  revise  their  trust  agreements, 
approximately  55  will  make  material 
changes  to.  its  trust  agreement  and  1 
licensee  will  make  an  out  of  the 
ordinary  disbursement. 

7.  The  estimated  number  ofaimual 
respondents:  Approximately  110 
licensees  per  year. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Approximately 
3.788  hours 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable. 

10.  Abstract:  The  NRC  is  proposing  to 
amend  its  regulations  on 
decommissioning  trust  agreements  to 
require  that  the  trust  provisions  contain 
general  terms  and  conditions  that  the 
NRC  believes  are  required  to  ensure  that 
funds  in  the  trusts  will  be  available  for 
their  intended  purpose.  The  proposed 
amendment  would  require  that  the  trust 
should  be  an  external  trust  fund  in  the 
United  States,  established  pursuant  to  a 
written  agreement  and  with  an  entity 
that  is  a  State  or  Federal  government 
agency  or  whose  operations  are 
regulated  by  a  State  or  Federal  agency. 
The  amendment  would  also  require  a 
licensee  to  notify  the  NRC  in  writing 
when  it  proposes  to  materially  amend 
its  agreement  and  when  a  licensee 
intends  to  make  a  disbursement  or 
payment  (other  than  payment  of 
ordinary  administrative  expenses).  As 
an  accompaniment  to  this  nUemaking, 
the  NRC  intends  to  update  Regulatory 
Guide  1.159,  "Assuring  the  Availability 
of  Funds  for  Decommissioning  Nuclear 
Reactors,"  to  include  sample  trust  fund 
language,  terms,  and  conditions. 

Submit,  by  June  29,  2001,  comments 
that  address  the  following  (questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected?  ~ 

4.  How  can  the  burden  of  information 
be  minimized,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology? 

A  copy  of  the  submittal  may  be 
viewed  ft«e  of  charge  at  the  NRC  Public 
Docimient  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Room  O- 
1  F23,  Rockville,  MD  20852.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice. 
Instructions  for  accessing  the  electronic 
OMB  clearance  package  for  the 
rulemaking  have  been  appended  to  the 
electronic  rulemaking.  Members  of  the 
public  may  access  the  electronic  OMB 
clearance  package  by  following  the 
directions  for  electronic  access  provided 
in  the  preamble  to  the  titled  rulemaking. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  June 
29,  2001:  Amy  Fanell,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0011),  NEOB-10202.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-7318. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  May,  2001. 

For  the  Nuclear  Regulatory  Ck)mmission. 
Brenda  Jo.  Slielton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-13491  Filed  5-29-01;  8:45  am] 
MLUNOrCOOC  78aO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269, 50-270,  SO-287] 

Duice  Energy  Corporation;  Oconee 
Nuclear  Station,  Unite  1, 2,  and  3; 
Environmental  Aaeeaament  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  10  CFR 
55.59  for  Facility  Operating  License 
Nos.  DPR-38,  DPR-47,  and  DPR-55, 
issued  to  the  Duke  Energy  Corporation 
(DEC,  the  hcensee),  for  operation  of  the 
Oconee  Nuclear  Station.  Units  1,2.  and 
3.  located  in  Seneca,  South  Carolina. 

Environinental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensed  operator  requalification 
examinations  for  the  Oconee  Nuclear 
Station,  Units  1,  2,  and  3  to  be 
rescheduled.  The  requested  exemption 
would  extend  the  completion  date  for 
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the  examinations  from  Jime  4,  2001,  to 
July  13,  2001.  The  proposed  action  is  in 
accordance  with  the  licensee's 
application  for  exemption  dated  March 
6.  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  extend 
the  current  Oconee  Nuclear  Station, 
Units  1,  2,  and  3  requalification  program 
from  June  4.  2001.  to  July  13,  2001.  To 
require  the  licensee's  operators  and  staff 
to  support  the  comprehensive 
examination  and  operating  tests 
scheduled  during  the  24-month 
requalification  cycle  could  have  a 
detrimental  effect  on  the  public  interest 
because  it  would  remove  qualified 
operators  from  refueling  operations  and 
place  them  into  the  training  program, 
which  could  interfere  with  the  ciirrent 
Oconee  Unit  2  refueling  outage 
schedule.  Further,  this  one-time 
exemption  will  provide  additional 
operator  support  during  plant  shutdown 
conditions,  which  would  provide  a 
safety  enhancement  during  plant 
shutdown  operations  and  post- 
maintenance  testing.  The  affected 
licensed  operators  will  continue  to 
demonstrate  and  possess  the  required 
levels  of  knowledge,  skills,  and  abilities 
needed  to  safely  operate  the  plant 
throughout  the  transitional  period  via 
continuation  of  the  current  satisfactory 
licensed  operator  requalification 
program.  Upon  completion  of  the 
examinations  on  July  13,  2001,  the 
follow-on  cycle  will  end  on  March  8, 
2003.  Future  annual  requalification 
cycles  will  run  from  March  to  March. 

Environmental  Impacts  of  the  Pmposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
enviroimiental  impacts  associated  with 
the  extension  of  the  operator 
requalification  examinations  from  Jime 
4,  2001,  to  July  13,  2001.  The  proposed 
action  will  not  significantly  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  or  amounts  of  any  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 


environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
enviroimiental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Oconee  Nuclear 
Station,  Units  1,2,  and  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  18,  2001,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Heiu7  Porter  of  the  Division  of 
Waste  Management,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  March  6,  2001.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Docimient  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  bom 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:// 
www.nrc.gov<  (the  Public  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
David  E.  LaBarge, 

Senior  Project  Manager.  Section  1.  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-13606  Filed  5-29-01;  8:45  am] 
BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  Jime  12,  2001,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  the  meeting  will  be  closed 
to  public  attendance  to  discuss 
proprietary  information  per  5  U.S.C. 
552b(c)(4)  pertinent  to  General  Electric 
Nuclear  Energy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  June  12,  2001-8:30  a.m.  Until 

the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
potential  issues  for  consideration  by  the 
NRC  staff  pertaining  to  its  review  of 
applications  for  core  power  uprates.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
General  Electric  Nuclear  Energy,  the 
ACRS  staff,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301-415- 
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8065)  between  7:30  a.m.  and  4:30  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
tc,  that  may  have  occurred. 

Dated:  May  22,  2001. 
James  E.  Lyons, 

Associate  Director  for  Technical  Support. 
[FR  Doc.  01-13488  Filed  5-29-01;  8:45  am] 

BCUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATES:  Weeks  of  May  28,  June  4, 11, 18, 

25,  July  2,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville 

Maryland. 

STATUS:  Public  and  Closed. 
Matters  To  Be  Considered 

Week  of  May  28,  2001 

Wednesday,  May  30,  2001 
10:25  a.m. — Affirmation  Session 
(Public  Meeting)  (If  needed) 

Week  of  June  4,  2001— Tentative 

Tuesday,  June  5,  2001 

9:25  a.m. — Affirmation  Session 

(Public  Meeting)  (If  needed) 
2:00  p.m. — ^Discussion  of  Management 
'      Issues  (Closed-Ex.  2) 
Wednesday,  June  6,  2001 

10:30  a.m. — All  Employees  Meeting 

(Public  Meeting) 
1:30  p.m. — All  Employees  Meeting 
(Public  Meeting] 

iffeek  of  June  11,  2001— Tentative 

Ij^ursday,  June  14,  2001 
9:55  a.m. — Affirmation  Session 

(Public  Meeting)  (If  needed) 
10:00  a.m. — Meeting  with  Nuclear 

Waste  Technical  Review  Board 

(Public  Meeting) 
1:30  p.m. — Briefing  on  License 

Renewal  Program  (Public  Meeting) 

(Contact:  David  Solorio,  301-415- 

1973) 

Week  of  June  18,  2001— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  ofjune  18,  2001 

Week  ofjune  25,  2001— Tentative 

\|tfednesday,  June  27,  2001 
i9:25  a.m. — Affirmation  Session 
(Public  Meeting)  (If  needed) 

WeeJc  o//u7y  2,  2001— Tentative 

There  are  no  meetings  scheduled  for  the 
WeekofJuly2.  2001 


The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
SchediUe  can  be  found  on  the  Internet 
at 

http://www.nrc.gov/SECY/smji/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  D.C.  20555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available,  ff  you  are  interested  in 
receiving  the  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw€>nrc.gov. 

Dated:  May  24,  2001. 

David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  01-13605  Filed  5-25-^)1;  10:16  am] 

BILLMO  CODE  7SM>-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Bhweeldy  Notice;  Applications  and 
Amendments  to  FacHlty  Operating 
Licensee  Involving  No  Significant 
Hazards  Considerations 

L  BsfJcground 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  7,  2001* 
through  May  18,  2001.  The  last 
biweekly  notice  was  published  on  May 
16.  2001  (66  FR  27174). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  sigmficant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saJFety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final       ^ 
determination. 

Normally,  the  Commission  v«rill  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circxmistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  ficense 
amendment  before  the  expiration  of  the 
30-day  notice  p>eriod,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  b^ore 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  pubUsh  in  the        >« 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequentiy. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  and  - 

EKrectives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  RockvUle 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 


29350 


Federal  Register /Vol.  66,  No.  104  /  Wednesday,  May  30,  2001 /Notices 


Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  29,  2001.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  and  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/ or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natm«  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiux:es  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conunission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aAet  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 
*  A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  and  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

Carolina  Power  &•  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  May  1, 
2001. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  pressure-temperature  limits 
curves  contained  in  Technical 
Specification  3.4.9,  "RCS  Pressure  and 
Temperature  (P/T)  Limits." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Proposed  License  Amendments  Do 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  changes  to  the  calculation 
methodology  for  the  pressure-temperature 
limits  are  based  on  American  Society  of 
Mechanical  Engineers  (ASME)  Ck}de  Case  N- 
640.  "Alternative  Reference  Fracture 
Toughness  for  Development  of  P-T  Limit 
Curves  for  ASME  Section  XI.  Division  1," 
.  and  provide  adequate  margin  in  the 
prevention  of  a  non-ductile  type  fracture  of 
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Bie  reactor  pressure  vessel.  The  code  case 
}  vas  developed  based  upon  the  knowledge 
I  ;ained  through  years  of  industry  experience. 
'  'he  pressure-temperature  limits  developed 
1  ifiing  the  allowances  of  ASME  Code  Case  N- 
I  (40  provide  more  operating  margin. 
However,  experience  gained  in  the  areas  of 
fracture  toughness  of  materials  atid  pre- 
existing undetected  defects  shows  that  some 
^f  the  existing  assumptions  used  for  the 
Calculation  of  pressure-temperature  limits  are 
innecessarily  conservative  and  unrealistic. 
'  Therefore,  use  of  the  allowances  of  ASME 
1 3ode  Case  N-640  in  developing  the  pressure- 
emperature  limits  will  provide  adequate 
)rotection  against  nonductile-type  fractures 
)f  the  reactor  pressure  vessel. 

Development  of  the  revised  BSEP 
Brunswick  Steam  Electric  Plant],  Uoit  1  and 
I  pressure-temperature  limits  was  performed 
ising  the  approved  methodologies  of  10  CFR 
>0.  Appendix  G,  and  using  the  allowances  of 
\SME  Code  Case  N-640.  The  pressure- 
temperature  limits  generated  using  these 
nethods  ensure  the  pressure-temperature 
Imits  will  not  be  exceeded  during  any  phase 
jf  reactor  operation.  Therefore,  the 
jrobability  of  occurrence  and  the 
consequences  of  a  previously  analyzed  event 
pre  not  significantly  increased.  Finally,  the 
broposed  changes  will  not  affect  any  other 
system  or  piece  of  equipment  designed  for 
^e  prevention  or  mitigation  of  previously 
Analyzed  events. 

Thus,  the  probability  of  occurrence  and  the 
consequences  of  any  previously  analyzed 
Bvent  are  not  significantly  increased  as  the 
result  of  the  proposed  changes  to  the 
pressure-temperature  limits. 

2.  The  Proposed  License  Amendments  Will 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Accident  Previously  Evaluated 

The  proposed  changes  provide  more 
ioperating  margin  in  the  pressure-temperature 
limits  for  hydrostatic  pressure  testing,  non- 
nuclear  heatup  and  cooldown,  and  criticality, 
with  the  benefits  being  primarily  realizable 
during  the  pressure  tests.  The  changes  also 
extend  the  pressure-temperature  limits  for 
use  up  to  32  EFPY  [effective  full-power 
years)  of  operation.  However,  operation  in 
the  "new"  regions  of  the  pressure- 
temperature  limits  has  been  analyzed  and 
will  provide  adequate  protection  against  a 
nonductile-type  fractiue  of  the  reactor 
pressiue  vessel.  Otherwise,  the  proposed 
pressure-temperature  limits  do  not  result  in 
any  new  or  unanalyzed  operation  of  any 
system  or  piece  of  equipment  important  to 
safety  and,  as  a  result,  the  possibility  of  a 
new  type  event  is  not  created. 

3.  The  Proposed  License  Amendments  Do 
Not  Involve  a  Significant  Reduction  in  a 
Margin  of  Safety 

The  revised  pressure-temperature  limits 
provide  more  operating  margin  and 
operational  flexibility  than  the  existing 
pressure-temperature  limits.  With  the 
increased  operational  rhargin,  a  reduction  in 
the  safety  margin  results  with  respect  to  the 
existing  limits.  However,  the  industry 
experience  since  the  inception  of  pressure- 
temperature  limits  confirms  that  some  of  the 
existing  methodologies  used  to  develop 


pressure-temperature  limits  are  unrealistic 
and  unnecessarily  conservative.  Accordingly, 
ASME  Code  Case  N-640  takes  advantage  of 
this  acquired  knowledge  by  establishing 
more  realistic  methodologies  for  the 
development  of  pressure-temperature  limits. 
Therefore,  operational  flexibility  is  gained 
and  an  acceptable  margin  of  safety  to  reactor 
pressure  vessel  non-ductile  type  fracture  is 
maintained.  Evaluation  of  the  revised 
pressure-temperature  limits  for  use  up  to  32 
EFPY  was  performed  using  10  CFR  50  and 
ASME  Code  Case  N-640;  thus,  the  margin  of 
safety  is  not  significantly  reduced  as  the 
result  of  the  proposed  changes. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Patrick  M. 
Madden,  Acting. 

Dominion  Nuclear  Coimecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  April  26, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
Section  6.22,  "Reactor  Coolant  Pump 
Flywheel  Inspection  Program"  to 
Section  6,  "Administrative  Controls"  of 
the  Technical  Specifications  (TSs)  and 
relocate  the  requirements  of  TS  3/4.4.10, 
"Reactor  Coolant  System,  Structural 
Integrity"  to  the  Millstone  Unit  No.  2 
Technical  Requirements  Manual  (TRM). 
The  Bases  of  the  affected  TSs  would 
also  be  relocated  to  the  TRM.  The  Index 
pages  would  also  be  updated  to  reflect 
these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  An  Accident 
Previously  Evaluated 

Missile  generation  from  a  Reactor  Coolant 
Pump  (RCP)  flywheel  could  damage  the 
Reactor  Coolant  System,  the  Containment,  or 
other  equipment  or  systems  important  to 
safety.  The  fracture  mechanics  analyses 
conducted  to  support  the  change  to  Inservice 
Inspection  (ISI)  requirements  in  accordance 
with  the  proposed  Section  6.22,  "Reactor 
Coolant  Pump  Flywheel  Inspection  Program" 


shows  that  a  pre-existing  crack  sized  just 
below  the  detection  level  will  not  grow  to  the 
flaw  size  necessary  to  create  flywheel 
missiles  within  the  life  of  the  plant.  This 
analysis  conservatively  assumes  minimum 
material  properties,  maximum  flywheel  ■ 
accident  speed,  location  of  the  flaw  in  the 
highest  stress  area,  and  a  number  of  startup/ 
shutdown  cycles  eight  times  greater  than 
expected.  Since  an  existing  flaw  in  a 
Millstone  Unit  No.  2  flywheel  will  not  grow 
to  the  allowable  flaw  size  under  Loss  of 
Coolant  Accident  (LCKIA)  conditions  over  the 
life  of  the  plant,  reducing  the  ISI 
requirements  for  the  detection  of  such  cracks 
over  the  life  of  the  plant  will  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated 

•  The  proposed  Technical  Sp>ecification 
changes  to  relocate  the  requirements  for 
Technical  Specification  3/4.4.10.  "Reactor 
Coolant  System,  Structural  Integrity"  (with 
the  exception  of  the  RCP  inspection 
requirements)  to  the  TRM  will  have  no 
adverse  effect  on  plant  operation  or  the 
availability  or  operation  of  any  accident 
mitigation  equipment.  Therefore,  the  Reactor 
Coolant  System  structural  integrity  (with  the 
exception  of  the  RCP  flywheel  which  is 
addressed  above)  will  not  adversely  impact 
an  accident  initiator  and  can  not  cause  an 
accident.  Therefore  these  changes  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  Index  pages  will  be  updated  to  reflect 
the  proposed  changes.  These  changes  are 
administrative  in  nature.  These  changes  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  Possibility  of  a  New  or  DifSsrent 
tend  of  Accident  From  Any  Accident 
Previously  Evaluated 

The  proposed  changes  will  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  any  structure,  system,  or 
component  functions  and  do  not  alter  the 
maimer  in  which  the  plant  is  operated.  These 
changes  do  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  changes  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  Significant  Reduction  in  a 
Margin  of  Safety 

The  fractiu«  mechanics  analyses 
conducted  to  support  the  change  to  ISI 
requirements  in  accordance  with  the 
proposed  Section  6.22.  "Reactor  Coolant 
Pump  Flywheel  Inspection  Program"  shows 
that  significant  conservatism  has  been  used 
for  calculating  the  allowable  flaw  size, 
critical  flaw  size,  and  crack  growth  rate  in  the 
RCP  flywheels.  These  include  minimum 
material  properties,  maximum  flywheel 
accident  speed,  location  of  the  flaw  in  the 
highest  stress  area  and  a  number  of  startup/ 
shutdown  cycles  eight  times  greater  than 
expected.  Since  an  existing  flaw  in  a 
Millstone  Unit  No.  2  flywheel  will  not  grow 
to  the  allowable  flaw  size  under  normal 
operating  conditions  or  to  the  critical  flaw 
size  under  LOCA  conditions  over  the  life  of 
the  plant,  reducing  ISI  requirements  for  the 
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detection  of  such  cracks  over  the  life  of  the 
plant  will  not  involve  a  significant  reduction 
in  the  margin  of  safety.  The  proposed 
changes  have  no  impact  on  plant  equipment 
operation.  Therefore,  the  proposed  changes 
will  not  result  in  a  reduction  in  a  margin  of 
safety. 

Relocation  of  Technical  Specification  3/ 
4.4.10  (whole  specification  except  the 
portion  specifying  surveillance  requirement 
for  the  RCP  flywheel)  to  the  TRM  does  not 
imply  any  reduction  in  its  importance  in 
ensuring  that  the  structural  integrity  and 
operational  readiness  of  ASME  Code  Class  1 , 
2,  and  3  components  will  be  maintained  at 
an  acceptable  level  throughout  the  life  of  the 
plant.  The  proposed  change  has  no  impact  on 
plant  equipment  operation.  Therefore,  the 
proposed  change  will  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Etominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NBC  Section  Chief:  James  W.  Clifford. 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Units  1  and  2  (ANO-1&2),  Pope 
County,  Arkansas 

Date  of  amendment  request:  January 
27,  2000,  as  supplemented  by  letter 
dated  March  1.2001. 

Description  of  amendment  request: 
The  proposed  changes  to  Arkansas 
Nuclear  One,  Unit  1  (ANO-1)  and  Unit 
2  (ANO-2),  Technical  Specifications 
(TSs)  allow  for  the  qualified  condensate 
storage  tank  (QCST)  to  be  used  for  both 
units  as  the  preferred  source  of  water  ioi 
emergency  faedwater  (EFW).  Currently, 
the  QCST  is  aligned  to  the  ANO-1  EFW 
system  while  ANO-2  relies  on  non- 
safety  related  tanks  and  an  automatic 
switchover  to  the  Service  Water  System 
as  the  source  of  EFW  coolant  water. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staff's  analysis  is  presented  below. 

Criterion  1 — Does  Not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated 

The  condensate  storage  tanks  provide 
a  source  of  condensate  grade  water  for 


the  EFW  System.  The  tanks,  one  for 
ANO-1  and  two  for  ANO-2,  are  already 
included  in  the  plant  TSs.  The  proposed 
change  allows  for  both  units  to  operate 
while  aligned  to  the  QCST,  but  does  not 
affect  the  physical  design,  construction, 
or  operation  of  the  condensate  storage 
tanks.  These  tanks  are  not  associated 
with  the  precursors  of  any  accident. 
This  change  does  not  increase  the 
probability  of  any  accident  previously 
evaluated. 

As  a  source  of  EFW,  the  tanks  serve 
an  accident  mitigation  function.  The 
proposed  change  does  not  alter  this 
function.  In  addition  to  the  tanks,  the 
Service  Water  System  is  also  available 
as  a  long-term  assured  source  of  EFW. 
The  proposed  change  allows  the  use  of 
the  QCST  as  the  preferred  source  of 
EFW  for  both  units.  The  combination  of 
available  sources  of  water  for  EFW 
assures  that  both  units  are  able  to 
respond  to  accidents  previously 
evaluated.  Because  this  function 
continues  to  be  assured,  the  proposed 
changes  do  not  increase  the 
consequences  of  a  previously  evaluated 
accident. 

Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  From  any  Accident  Previously 
Evaluated 

The  condensate  storage  tanks  serve  an 
accident  mitigation  function  as  a 
temporary  source  of  EFW.  These  tanks 
have  not  been  identified  as  a  precursor 
to  any  accident  previously  evaluated. 
The  design  and  operation  of  these  tanks 
have  not  changed.  While  the  proposed 
change  does  permit  the  quahfied  tank  to 
be  used  by  ANO-2,  the  design  has  been 
evaluated  and  it  has  been  demonstrated 
that  the  existing  tank  is  capable  of 
meeting  the  intended  design  function  of 
both  units. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

Criterion  3 — ^Does  Not  Involve  a 
Significant  Reduction  in  a  Margin  of 
Safety 

The  existing  sources  of  water  for  the 
ANO-1  EFW  system  will  continue  to 
ensure  adequate  EFW  system 
performance  after  the  proposed  change. 
The  QCST  and,  if  necessary,  the  Service 
Water  System  will  ensure  diat  the  EFW 
system  performs  to  maintain  margins  of 
safety.  The  Service  Water  System  is  the 
assured  long-term  source  of  cooling 
water  for  both  units.  The  safety  function 


of  decay  heat  removal  and  core  cooling 
continues  to  be  met.  There  is  no 
reduction  in  the  margin  of  safety  for 
ANO-1. 

The  proposed  change  to  the  ANO-2 
specifications  will  provide  a  qualified 
alternative  source  of  EFW.  The  required 
function  of  the  tanks  is  the  same  as  for 
ANO-1;  that  is,  to  provide  a  source  of 
water  imtil  the  unit  can  successfully 
transfer  to  decay  heat  cooling  or  until 
the  Service  Water  System  is  aligned  for 
long-term  cooling.  The  addition  of  this 
QCST  to  the  specification  as  an 
alternative  to  the  existing  tanks  does  not 
decrease  the  margin  of  safety. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  sadfety. 

Based  on  this  analysis,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn. 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Rob«t  A.  Gramm. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368,  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County.  Arkansas 

Date  of  amendment  request:  May  2, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  requirements  for  the 
containment  recirculation  system  from 
the  technical  specifications  to  the 
Technical  Requirements  Manual  (TRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  Opnation  of  the  Facility  in 
Accordance  With  This  Proposed  Change 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated? 

The  containment  recirculation  fans,  along 
with  the  containment  cooling  units  and 
containment  spray  systems,  provide  a  means 
of  circulating  the  containment  atmosphere  to 
ensure  adequate  mixing  of  the  containment 
atmosphere.  The  containment  cooling  units 
and  containment  spray  systems  are  safety- 
related  systems  and  required  by  TS  3.6.2.3 
and  3.6.2.1,  respectively.  Adequate  air 
mixing  is  assured  with  the  use  of  these  two 
systems.  The  containment  recirculation  fans 
are  not  credited  in  the  mitigation  of  any 
accidents. 

Based  on  an  evaluation  of  the  criteria  listed 
in  10  CFR  50.36(c](2)(ii),  the  relocation  of  the 
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containment  recirculation  fans  to  the  TRM  is 
I  tcceptable. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
Consequences  of  any  accident  previously 
Evaluated. 

^.  Will  Operation  of  the  Facility  in 
Accordance  With  This  Proposed  Change 
preate  the  Possibility  of  a  New  or  Different 
ind  of  Accident  From  Any  Accident 
eviously  Evaluated? 

The  containment  recirculation  fans  are  not 
ccident  initiators.  The  function  they  fulfill 
ill  continue  to  be  maintained  by  the 
Containment  cooling  units  and  contaiiunent 
■pray  pumps.  Because  the  proposed 
amendment  will  not  change  the  design. 
Configuration  or  method  of  plant  operation, 
it  will  not  create  the  possibility  of  a  new  or 
ifferent  kind  of  accident. 
Therefore,  this  change  does  not  create  the 
ossibility  of  a  new  or  different  kind  of 
ccident  from  any  previously  evaluated. 

Will  Operation  of  the  Facility  in 
ccordemce  With  This  Proposed  Change 
involve  a  Significant  Reduction  in  a  Margin 
bf  Safety? 

Air  mixing  of  the  containment  atmosphere 
ban  be  accomplished  following  a  LOCA  [loss- 
bf-coolant  accident)  by  the  containment 
recirculation  fans,  the  containment  cooling 
units,  or  the  containment  spray  systems.  Any 
one  of  these  systems  is  capable  of  providing 
adequate  air  mixing.  The  proposed  change 
does  not  change  the  design  function  of  the 
containment  recirculation  fans.  Additionally, 
the  containment  recirculation  fans  are  not 
credited  in  any  accident  analysis.  Since 
adequate  mixing  of  the  containment 
atmosphere  is  credited  through  the 
containment  cooling  units  and  spray  systems, 
relocation  of  the  containment  recirculation 
fan  requirements  to  the  TRM  does  not  result 
in  any  impact  to  the  margin  of  safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
ireview,  it  appears  that  the  three 
Istandards  of  10  CFR  50.92(c)  are 
isatisfied.  Therefore,  the  NRC  staff 
jproposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  May  3, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  from  the  Technical 
Specifications  (TSs)  (and,  as  applicable, 
other  elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 


generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile  Island 
Nuclear  Station]  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  Diiring 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
TSs  for  nuclear  power  reactors  currently 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Roister  on  August  11,  2000  (65  FR 
49271),  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
May  3,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident- 
Previously  Evaluated. 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  [Three  Mile  Island  Nuclear 
Station,  Unit  2]  accident.  The  specific  intent 
of  the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 


function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMl-2  accident 
and  the  consequential  promulgation  of  {Ktst 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for. 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  foilure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  &t)m  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
oT  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
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effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMl-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.  S.  Reynolds, 
Esquire,  Winston  &  Strawn,  1400  L 
Street  NW..  Washington.  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC,  PSEG 
Nuclear  LLC,  and  Atlantic  City  Electric 
Company,  Dockets  Nos.  50-277  and  50- 
278,  Peach  Bottom  Atomic  Power 
Station,  Units  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  amendments: 
February  8,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Peach  Bottom  Atomic  Power  Station 
(PBAr»S),  Units  2  and  3,  technical 
speciiications  (TSs)  and  the  associated 
TS  BiLses,  to  reflect  changes  to  support 
the  activation  of  the  trip  outputs  of  the 
oscillation  power  range  monitor  (OPRM ) 
portion  of  the  power  range  neutron 
monitoring  (PRNM)  system  and  delete 
the  interim  corrective  action 
requirements  from  the  TSs.  The  OPRM 
trip  fimction  provides  protection  from 
exceeding  the  fuel  minimum  critical 
power  ratio  (MCPR)  safety  limit  in  the 
event  of  thermal-hydraulic  power 
oscillations.  PBAPS  is  currently 
operating  imder  interim  corrective 
actions  that  specify  restrictions  on  plant 
operations  and  actions  by  operators  in 
response  to  power  oscillations.  The 
OPRM  system  provides  an  automatic 
reactor  trip  which  eases  the  burden  on 
the  operators  if  power  oscillations  were 
to  occur. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  Ucensee's  analysis  against 


the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

1.  The  Proposed  Amendment  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

This  modification  has  no  impact  on 
any  of  the  existing  PRNM  fimctions.  It 
connects  the  OPRM  trip  fimction  to  the 
reactor  protection  system;  connects  the 
associated  trip  alarm  to  the  annunciator 
circuitry;  updates  the  TSs  to  add  the 
OPRM-related  fimctions  and  to  delete 
Interim  Corrective  Actions  (ICAs) 
related  requirements;  and  revises 
affected  procedures. 

The  ICAs  include  a  restricted  region 
on  the  power-to-flow  map  where 
thermal-hydraulic  instabilities  were 
known  to  be  more  likely.  Operation  in 
the  restricted  region  requires  more 
frequent  monitoring  of  the  average 
power  range  monitors  (APRMs)  and 
local  power  range  monitors  (LPRMs), 
which  are  part  of  the  PRNM  system. 
This  restricted  region  is  less  than  10 
percent  of  the  full  power-to-flow  map. 
Plant  operation  in  portions  of  the  former 
restricted  region  without  the  increased 
monitoring  of  APRMs  and  LPRMs 
previously  required  by  the  ICAs  may 
cause  a  slight  increase  in  the  probability 
of  occurrence  of  an  instability.  This 
potential  increase  in  probability  is  not 
significant  because  operation  in  this 
region  will  still  result  in  a  low 
likelihood  of  core  power  oscillations. 
Because  of  the  more  reliable  detection  of 
an  instability  event,  should  it  occur,  the 
automatic  scram  if  preset  limits  are 
exceeded,  and  the  elimination  of 
dependence  on  the  operator,  the 
consequences  of  an  instability  event  are 
not  increased  with  this  modification. 

Based  on  the  above  discussion,  the 
proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

2.  The  Proposed  Amendment  Does  Not 
Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Accident  Previously  Evaluated 

Enabling  the  OPRM  reactor  scram 
function  does  not  create  any  new  system 
interactions  except  for  the  reactor  scram 
function.  The  failure  modes  for  the  new 
OPRM  circuits  would  be  to  initiate  a 
reactor  scram  unnecessarily,  or  to  fail  to 
initiate  a  reactor  scram  when 
instabilities  were  present.  These  failures 
would  not  create  the  possibility  of  a 
new  or  different  kind  of  accident.  Since 
the  present  system  has  no  automatic 
reactor  scram  for  instabilities,  the 
operators  insert  a  manual  scram  if 
necessary,  and  the  effect  of  core 


instabilities  has  been  analyzed.  The  use 
of  a  manual  scram  is  still  available  with 
the  OPRM  scram  function  enabled. 
Removing  the  ICAs  from  the  TSs  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident,  since  the 
effect  of  core  instabilities  has  been 
evaluated. 

Based  on  the  above  discussion,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  Proposed  Amendment  Does  Not 
Involve  a  Significant  Reduction  in  a 
Margin  of  Safety. 

The  current  safety  analyses  assume 
that  the  existing  ICA  related  TS 
requirements  are  adequate  to  prevent 
exceeding  the  MCPR  safety  limit  due  to 
an  instability  event.  As  a  result,  there  is 
currently  no  quantitative  or  qualitative 
assessment  of  an  instability  event  with 
respect  to  its  impact  on  MCPR. 

The  OPRM  trip  function  is  being 
implemented  to  automate  the  detection 
(via  direct  measurement  of  neutron  flux) 
and  subsequent  suppression  (via  reactor 
scram)  of  an  instability  event  prior  to 
exceeding  the  MCPR  safety  limit.  The 
OPRM  trip  provides  a  trip  output  of  the 
same  type  as  currentiy  used  for  the 
APRMs.  Its  failure  modes  and  types  are 
identical  to  those  for  the  present  APRM 
output.  Currently,  the  MCPR  safety  limit 
is  not  impacted  by  an  instability  event 
since  the  event  is  mitigated  by  manual 
means  via  the  ICAs.  In  both  methods  of 
mitigation  (manual  and  automated),  the 
margin  of  safety  associated  with  the 
MCPR  safety  limit  is  maintained. 

Therefore,  based  on  the  fact  that  the 
MCPR  safety  limit  will  not  be  exceeded 
as  a  result  of  an  instability  event 
following  implementation  of  the  OPRM 
trip  function  in  place  of  the  existing 
manual  ICAs,  it  is  concluded  that  the 
proposed  amendment  does  not  reduce  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Mr.  Edward 
Cullen,  Vice  President  and  General 
Counsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W.  Clifford. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.,  Docket  No.  50-334, 
Beaver  Valley  Power  Station,  Unit  No.  1 
(BVPS-1),  Shippingport,  Pennsylvania 

Date  of  amendment  request:  March 
28,  2001. 
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Description  of  amendment  request: 
The  requested  amendment  proposes 
changes  to  the  BVPS-1  Technical 
Specifications  (TSs)  associated  with  the 
reductions  of  the  reactor  coolant  system 
and  secondary  coolant  system  specific 
activity  limits.  These  TS  changes 
support  a  revised  main  steam  line  break 
safety  analysis  with  a  higher  assumed 
primary-to-secondary  leak  rate  in 
accordance  with  the  methodology 
described  in  Nuclear  Regulatory 
Commission  (NRC)  Generic  Letter  (GL) 
95-05,  "Voltage-Based  Repair  Criteria 
for  Westinghouse  Steam  Generator 
Tubes  by  Outside  Diameter  Stress 
Corrosion  Cracking."  TS  Bases  and 
other  administrative  changes  are 
proposed  for  consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the  . 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  Does  the  Change  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated? 

The  proposed  change  involves  the 
reduction  of  the  Technical  Specification 
Dose  Equivalent  Iodine  131  (1-131) 
activity  limits  for  the  reactor  coolant 
system  (RCS)  and  the  secondary  system 
which  facilitates  an  increase  in  the 
assumed  accident-induced  primary-to- 
secondary  leak  rate  in  the  event  of  a 
postulated  main  steam  line  break 
(MSLB)  accident.  There  are  no  proposed 
changes  to  any  facility  structures, 
systems,  or  components.  The  proposed 
changes  do  not  affect  any  initiators  of 
accidents  previously  evaluated  nor  does 
the  proposed  change  introduce  any  new 
failure  mechanisms  that  may  initiate  a 
previously-evaluated  accident. 
Furthermore,  the  proposed  change 
would  not  affect  the  ability  of  any 
accident  mitigation  system  to  perform 
its  design-basis  function  as  defined  in 
the  Updated  Final  Safety  Analysis 
Report  (UFSAR).  The  dose  consequence 
analysis  for  a  postulated  MSLB  accident 
are  being  revised  as  part  of  this 
amendment  and  the  resulting  calculated 
dose  consequences  do  not  increase. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 


2.  Does  the  Change  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  From  Any  Accident 
Previously  Evaluated? 

The  proposed  change  is  only 
associated  with  the  reduction  of  the  RCS 
and  secondary  system  1-131  activity 
limits  and  does  not  involve  changes  to 
any  facility  structures,  systems,  or 
components.  There  are  no  proposed 
changes  to  the  facility  or  its  operation. 
Since  there  are  no  changes  being  made 
to  any  structures,  systems,  or 
components,  no  new  failure 
mechanisms  are  introduced  by  the 
proposed  changes  that  would  result  in 
the  occurrence  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  accident 
analyses  contained  in  the  UFSAR 
continue  to  remain  bounding  with 
regard  to  the  spectrum  of  possible 
accidents. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  Change  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety? 

There  are  no  proposed  changes  to  any 
structure,  systems,  or  components. 
Changes  proposed  to  the  dose 
consequence  analysis  for  a  postulated 
MSLB  accident  are  included  in  the 
amendment  request.  The  reduction  in 
the  RCS  and  secondary  system  activity 
limits  are  being  made  to  offset  the 
effects  of  an  increased  accident-induced 
primary-to-secondary  leak  rate  resulting 
from  a  postulated  MSLB  accident  in 
accordance  with  GL  95-05.  The  margins 
to  safety  that  could  be  affected  are  those 
associated  with  the  resulting  calculated 
doses  to  the  public  and  facility 
personnel.  However,  the  dose- 
decreasing  effect  of  lowering  the  activity 
limits  offsets  the  dose-increasing  effect 
of  raising  the  assumed  accident-induced 
primary-to-secondary  leak  rate. 
Consequently,  the  resulting  calculated 
doses  do  not  increase. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  to  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company,  FirstEnergy  Corporation,  76 
South  Main  Stieet,  Akron,  OH  44308. 

NRC  Section  Chief:  Richard  P.  Correia 
(Acting). 


FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1. 
Ottawa  County,  Ohio 

Date  of  amendment  request:  March 
30, 2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
involve  changes  to  Technical 
Specification  (TS)  3/4.5.2,  Emergency 
Core  Cooling — ^ECCS  Subsystems — ^T,», 
2  ZSO'E. 

Technical  Specification  Limiting 
Condition  for  Operation  (LCO)  3.5.2 
requires  two  independent  Emergency 
Core  Cooling  Systems  (ECCS) 
Subsystems  to  be  operable.  Surveillance 
Requirement  (SR)  4. 5. 2. f  requires  each 
ECCS  subsystem  to  be  demonstrated 
operable  by  performing  a  vacuum 
leakage  rate  test  of  the  watertight 
enclosure  for  Decay  Heat  Removal 
Systeni  valves  DH-11  and  DH-12  that 
assures  the  motor  operator  on  valves 
DH-11  and  DH-12  will  not  be  flooded 
for  at  least  (7)  days  following  a  Loss-of- 
Coolant  Accident  (LOCA).  The  test  is 
required  to  be  performed:  (1)  At  least 
once  per  18  months,  (2)  After  each 
opening  of  the  watertight  enclosure,  and 
(3)  After  any  maintenance  on  or 
modification  to  the  watertight  enclosure 
which  could  affect  its  integrity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  changes.  Initial 
conditions  and  assumptions  remain  as 
previously  analyzed  for  accidents  in  the 
Davis-Besse  Nuclear  Power  Station  Updated 
Safety  Analysis  Report. 

The  proposed  changes  would  increase  the 
surveillance  test  interval  in  Technical 
Specification  4.5.2.f.l  from  18  to  24  months 
for  the  vacuum  leakage  rate  test  of  the 
watertight  enclosure  for  Decay  Heat  Removal 
System  valves  DH-11  and  DH-12.  The 
surveillance  data  and  maintenance  records 
have  been  reviewed  and  support  an  increase 
in  the  surveillance  test  interval  from  IB  to  24 
months  based  on  the  low  potential  for  a 
significant  increase  in  the  failure  rate  of  the 
watertight  enclosure  due  to  an  increased 
surveillance  interval,  and  based  on  the 
introduction  of  no  new  failure  modes.  The 
proposed  change  to  the  surveillance  interval 
has  been  evaluated  consistent  with  the  NRC 
guidance  on  evaluating  and  proposing  such 
revisions  as  provided  in  Generic  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate  a  24- 
Month  Fuel  Cycle."  dated  April  2. 1991.  The 
watertight  enclosure  and  its  condition  do  not 
contribute  to  the  initiation  of  any  accident. 
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Therefore,  the  probability  of  any  accident 
previously  evaluated  is  not  increased. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  integrity  of  the 
watertight  enclosure  sealing  mechanisms  has 
been  evaluated,  and  it  has  been  determined 
that  the  sealing  mechanisms  will  remain 
intact  for  the  proposed  increased  surveillance 
interval.  Therefore,  there  is  assurance  that 
the  backup  boric  acid  precipitation  control 
flow  path  will  remain  available,  so  that  there 
will  be  no  impact  on  the  source  term, 
containment  isolation  or  radiological 
releases. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
changes  do  not  alter  the  maimer  in  which  the 
watertight  enclosure  is  sealed  or  tested,  and 
the  o[>erability  requirements  of  Decay  Heat 
Removal  System  valves  DH-11  and  DH-12 
will  continue  to  be  adequately  addressed  by 
Surveillance  Requirement  4.5.2.f.l. 

No  changes  are  being  proposed  to  the  type 
of  testing  currently  being  performed,  only  to 
the  length  of  the  surveillance  test  interv^. 
An  increase  in  the  surveillance  test  interval 
from  18  to  24  months  is  justified  based  on 
the  low  potential  for  a  significant  increase  in 
the  failure  rate  of  the  watertight  enclosure 
due  to  an  increased  surveillance  interval,  and 
based  on  the  introduction  of  no  new  foilure 
modes. 

No  different  accident  initiators  or  failure 
mechanisms  are  introduced  by  the  proposed 
change.  Thus,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Not  involve  a  significant  reduction  in  a 
mai^gin  of  safety. 

An  increase  in  the  surveillance  test  interval 
from  18  to  24  months  is  justified  based  on 
the  low  potential  for  a  significant  increase  in 
the  failure  rate  of  the  watertight  enclosure 
due  to  an  increased  surveillance  interval,  and 
based  on  the  introduction  of  no  new  failure 
modes. 

Since  there  are  no  new  or  significant 
changes  to  the  initial  conditions  contributing 
to  accident  severity  or  consequences,  there 
are  no  significant  reductions  in  a  margin  of 
safety. 

On  the  basis  of  the  above,  the  Davis-Besse 
Nuclear  Power  Station  has  determined  that 
the  License  Amendment  Request  does  not 
involve  a  significant  hazards  consideration. 
As  this  License  Amendment  Request 
concerns  a  proposed  change  to  the  Technical 
Specifications  that  must  be  reviewed  by  the 
Nuclear  Regulatory  Commission,  this  License 
Amendment  Request  does  not  constitute  an 
unreviewed  safety  question. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney.  FirstEnergy 


Corporation,  76  South  Main  Street, 
Akron.  OH  44308 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County.  Ohio 

Date  of  amendment  request:  April  1. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
new  Technical  Specification  (TS) 
Administrative  Controls  Section  6.17, 
TS  Bases  Control  Program,  and  make  a 
related  change  to  the  TS  Index.  The 
proposed  new  TS  Administrative 
Control  would  provide  requirements  for 
changing  and  updating  the  TS  Bases. 
This  proposed  new  TS  is  similar  to  the 
Specification  5.5.14  of  NUREG-1430, 
"Standard  Technical  Specifications — 
Babcock  and  Wilcox  Plants,"  Revision 
1,  April  1995. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  changes.  The 
amendment  application  proposes  to  add  a 
new  Technical  Specification  (TS) 
Administrative  Controls  Section  6.17.  - 
"Technical  Specifications  (TS)  Bases  Control 
Program,"  and  to  make  a  related  change  to 
the  TS  Index.  The  proposed  changes  do  not 
involve  a  change  to  any  structure,  system,  or 
component  or  to  the  assumptions  of  any 
accident  analyses. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  equipment,  accident 
conditions,  or  assumptions  are  affected 
which  could  lead  to  a  significant  increase  in 
radiological  consequences. 

2.  Not  create  the  possibility  of  a  new  or 
difi^erent  kind  of  accident  from  any  accident 
previously  evaluated  because  no  new  or 
different  accident  initiators  are  introduced  by 
these  proposed  changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  there  are  no  new  or 
significant  changes  to  the  initial  conditions 
contributing  to  accident  severity  or 
consequences.  Consequently,  there  are  no 
significant  reductions  in  a  margin  of  safety. 

On  the  b€isis  of  the  above,  the  DBNPS  has 
determined  that  the  License  Amendment 
Request  does  not  involve  a  significant 
hazards  consideration.  As  this  License 
Amendment  Request  concerns  a  proposed 
change  to  the  Technical  Specifications  that 
must  be  reviewed  by  the  Nuclear  Regulatory 
Commission,  this  License  Amendment 
Request  does  not  constitute  an  unreviewed 
safety  question. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  April  1, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
involve  changes  to  Technical 
Specification  (TS)  3/4.3.1,  Reactor 
Protection  System  Instrumentation;  3/ 
4.3.2.1,  Safety  Featiu«s  Actuation 
System  Instrumentation;  TS  3/4.3.2.2, 
Steam  and  Feedwater  Ruptxu«  Control 
System  Instrumentation;  and  Bases  3/ 
4.3.1  and  3/4.3.2,  Reactor  Protection 
System  and  Safety  System 
Instrumentation. 

The  proposed  changes  would  revise 
TS  Table  3.3-3.  Safety  Features 
Actuation  System  (SFAS) 
Lastnmientation,  TS  Table  3.3-11. 
Steam  and  Feedwater  Rupture  Control 
System  (SFRCS)  Instrumentation,  and 
associated  Bases  to  add  a  provision  to 
allow  an  eight-hour  delay  in  entering  ai} 
Action  statement  when  an  SFAS  or 
SFRCS  instrumentation  channel  is 
imdergoing  Channel  Functional  Testing. 
The  proposed  changes  would  provide  a 
reasonable  time  to  perform  the  required 
surveillance  testing  and  relieve  the 
control  room  staff  of  the  burden  of 
making  multiple  Action  statement 
entries  and  exits  in  order  to  complete 
the  testing.  Additionally,  Surveillance 
Requirements  4.3.1.1.2.  4.3.2.1.2.  and 
4.3.2.2.2  would  be  revised  to  clarify  the 
term  "total  bypass  fimction." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  changes.  The 
amendment  application  proposes  to  add  a 
provision  to  TS  Table  3.3-3,  Safety  Features 
Actuation  System  (SFAS)  Instrumentation, 
and  TS  Table  3.3-11,  Steam  and  Feedwater 
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Rupture  Control  System  (SFRCS) 
Instrumentation,  to  permit  certain  SFAS  and 
SFRCS  instrument  channels  to  (be)  placed  in 
an  inoperable  condition  for  up  to  8  hours 
during  surveillance  testing  without  declaring 
the  channel  inoperable  and  entering  the 
Action  statement.  This  proposed  change 
would  reduce  burden  placed  on  the  control 
room  operators  and  is  essentially 
administrative  in  nature.  The  proposed 
change  to  the  TS  Bases  3/4.3.1  and  3/4.3.2, 
Reactor  Protection  System  and  Safety  System 
instrumentation,  is  associated  with  the 
changes  to  TS  Tables  3.3-3  and  3.3-11. 
These  changes  will  not  significantly  change 
testing  methodology,  system  unavailability, 
or  system  reliability.  Initiating  conditions 
and  assumptions  remain  as  previously 
analyzed  for  accidents  in  the  DBNPS 
Updated  Safety  Analysis  Report  (USAR). 

The  proposed  changes  to  Limiting 
Condition  for  Operation  3.3.1.1,  Surveillance 
Requirement  (SR)  4.3.1.1.2,  SR  4.3.2.1.2,  and 
SR  4.3.2.2.2  to  clarify  the  nomenclature  of 
the  Reactor  Protection  System  (RPS),  SFAS, 
and  SFRCS  bypass  functions  being  tested  are 
administrative  in  nature.  These  changes  will 
not  effect  any  plant  hardware  or  the 
performance  of  any  test.  Initiating  conditions 
and  assumptions  remain  as  previously 
analyzed  for  accidents  in  the  DBNPS  USAR. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  the  source  term, 
containment  isolation,  or  radiological 
releases  are  not  affected  by  the  proposed 
changes.  Existing  system  and  component 
redundancy  is  not  affected  by  the  proposed 
changes.  The  existing  system  and  component 
operation  is  not  affected  by  the  proposed 
changes,  and  the  assumptions  used  in 
evaluating  the  radiological  consequences  in 
the  DBNPS  USAR  are  not  invalidated. 
Therefore,  for  each  postulated  accident  the 
consequences  remain  bounded  by  the 
consequences  from  the  previously  evaluated 
accidents. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  these  proposed 
changes  do  not  involve  any  physical  changes 
to  systems  or  components,  nor  do  they  alter 
the  manner  in  which  the  systems  or 
components  are  operated.  No  new  or 
different  accident  initiators  or  equipment 
failure  modes  are  introduced  by  the  proposed 
changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because,  for  the  proposed 
changes,  there  are  no  new  or  significant 
changes  to  the  initial  conditions  contributing 
to  accident  severity  or  consequences. 
Accordingly,  there  are  no  significant 
reductions  in  a  margin  of  safety. 

On  the  basis  of  the  above,  the  DBNPS  has 
determined  that  the  License  Amendment 
Request  does  not  involve  a  significant 
hazards  consideration.  As  this  License 
Amendment  Request  concerns  a  proposed 
change  to  the  Technical  Specifications  that 
must  be  reviewed  by  the  Nuclear  Regulatory 
Commission,  this  License  Amendment 
Request  does  not  constitute  an  unreviewed 
safety  question. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  un  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney.  FirstEnergy 
Corporation.  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  April  1, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  (TS) 
Surveillance  Requirement  (SR)  4.0.5, 
Applicability.  TS  Bases  4.0.5.  and  TS 
Bases  3/4.4.2  and  3/4.4.3.  Reactor 
Coolant  System — Safety  Valves. 
Regarding  Inservice  Testing 
Requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  such  accidents  are 
affected  by  the  proposed  changes.  The 
amendment  application  proposes  to  revise 
DBNPS  Technical  Specification  (TS) 
Surveillance  Requirement  4.0.5, 
Applicability,  and  its  associated  Bases  and 
TS  Bases  3/4.4.2  and  3/4.4.3,  Reactor  Coolant 
System — Safety  Valves.  The  proposed 
changes  would  modify  the  Technical 
Specifications  to  conform  to  the  requirements 
of  Section  50.55a(f)  of  Title  10  of  the  Code 
of  Federal  Regulations  regarding  the 
inservice  testing  of  pumps  and  valves  for  the 
third  and  successive  120-month  intervals. 
The  current  DBNPS  TS  reference  the 
American  Society  of  Mechanical  Engineers 
Boiler  and  Pressure  Vessel  Code  (ASME 
Code),  Section  XI  requirements  for  the 
inservice  testing  of  ASME  Code  Class  1,  2, 
and  3  pumps  and  valves.  The  proposed 
changes  would  reference  the  ASME  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants  (ASME  OM  Code)  which  is 
consistent  with  Section  50.55a(f). 

In  addition,  surveillance  interval 
definitions  for  "semi-quarterly,"  "every  9 
months,"  and  "biennially  or  every  2  years," 
as  used  in  the  ASME  Code  would  be  added 
to  TS  4.0.5.b  to  ensure  consistent 
interpretation  of  the  terms.  The  proposed 
changes  do  not  affect  any-  plant  hardware  and 
do  not  affect  the  probability  of  any 
equipment  malfunction  or  accident-initiating 
event. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 


evaluated  because  no  equipment,  accident 
conditions,  or  assumptions  are  affected 
which  could  lead  to  a  significant  increase  in 
radiological  consequences. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  evaluated  because  no  new  or 
different  accident  initiators  are  introduced  by 
these  proposed  changes. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  there  are  no  changes 
to  the  initial  conditions  contributing  to 
accident  severity  or  consequences. 
Consequently,  there  are  no  significant 
reductions  in  a  margin  of  safety. 

On  the  basis  of  the  above,  the  DBNPS  has 
determined  that  the  License  Amendment 
Request  does  not  involve  a  significant 
hazards  consideration.  As  this  License 
Amendment  Request  concerns  a  proposed 
change  to  the  Technical  Specifications  that 
must  be  reviewed  by  the  Nuclear  Regulatory 
Commission,  this  License  Amendment 
Request  does  not  constitute  an  unreviewed 
safety  question. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly.  Attorney,  FirstEnergy 
Corporation,  76  South  Main  Street, 
Akron,  OH  44308. 

NBC  Section  Chief:  Anthony  J. 
Mendiola. 

Florida  Power  and  Light  Company,  et 
al.,  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County.  Florida 

Date  of  amendment  request:  April  17, 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
implement  minor  changes  and 
corrections  to  the  Technical 
Specifications  (TS)  to  correct 
administrative  errors  (e.g., 
typographical,  amendment  tracking 
number,  etc.),  or  to  incorporate  changes 
that  have  been  justified  by  previously 
approved  license  amendments  and 
should  have  been  made  as  part  of  those 
submittals,  or  to  correct  logic  errors 
(e.g.,  TS  operating  mode  breakpoints 
based  on  pressurizer  pressure  and  not 
temperature).  Also,  the  proposed 
amendments  would  revise  the  Units  1 
and  2  TS  to  delete  obsolete  terminology 
and  provide  conforming  changes  to 
reflect  the  recently  implemented  change 
to  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

(1)  Operation  of  the  Facility  in  Accordance 
With  the  Proposed  Amendment  Would  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

These  proposed  license  amendments 
require  no  plant  hardware  or  operational 
modifications.  The  proposed  changes  either 
correct  various  administrative  errors  (e.g., 
typographical  errors,  amendment  tracking 
number  errors),  incorporate  changes  that 
have  been  justified  by  previously  approved 
license  amendments  and  should  have  been 
made  as  part  of  those  submittals,  correct  logic 
errors,  or  are  necessary  to  implement  the  10 
CFR  S0.59  rule  change. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Operation  of  the  Facility  in  Accordance 
with  the  Proposed  Amendment  Would  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Accident 
Previously  Evaluated 

No  modifications  to  either  plant  hardware 
or  operational  procedures  are  required  to 
support  thesp  proposed  license  amendments; 
hence,  no  new  failure  modes  are  created.  The 
proposed  changes  either  correct  various 
administrative  errors  (e.g.,  typographical 
errors,  amendment  tracking  number  errors), 
incorporate  changes  that  have  been  justified 
by  previously  approved  license  amendments 
and  should  have  been  made  as  part  of  those 
submittals,  correct  logic  errors,  or  are 
necessary  to  implement  the  10  CFR  50.59 
rule  change. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  prop>osed  amendments 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fit>m  any  accident 
previously  evaluated. 

(3)  Operation  of  the  Facility  in  Accordance 
With  the  Proposed  Amendment  Would  Not 
Involve  a  Significant  Reduction  in  a  Margin 
of  Safety 

The  majority  of  TS  corrections  proposed  by 
these  license  amendments  are  administrative 
in  nature  in  that  they  either  correct 
typographical  errors  (e.g.,  ODCM  verses 
OCDM),  are  justified  by  previous  license 
amendments  (e.g.,  surveillance  requirements 
for  Tho«  wide  versus  narrow  range 
instrumentation),  or  correct  logic  errors  (e.g., 
ECCS  subsystem  TS  headings  based  on 
operating  mode,  with  Mode  3  breakpoints 
based  on  pressurizer  pressure  and  not 
tempterature).  The  overly  restrictive 
emergency  power  requirements  for  non 
critical  single  train  quality  related  radiation 
monitors  are  being  removed,  while  critical 
radiation  monitor  emergency  power 
requirements  are  unaffected  by  the  change. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  Section  Chief:  Patrick  M. 
Madden  (Acting). 

Florida  Power  and  Light  Company, 
Docket  No.  50-389,  St.  Lucie  Plant,  Unit 
No.  2,  St.  Lucie  County,  Florida 

Date  of  amendment  request:  April  18, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
implement  an  improved  heat  flux 
correlation  (designated  ABB-NV) 
previously  approved  by  the  NRC  for 
Westinghouse-Combustion  Engineering, 
as  doctmiented  in  the  topical 
reportCENPD-387-P-A.  Rev  000.  The 
proposed  change  updates  Technical 
Specification  (TS)  6.9.1.11,  "Core 
Operating  Limits  Report  (COLR),"  to 
include  the  topical  report  in  the  list  of 
analytical  methods  used.  Additionally, 
the  Bases  for  TS  2.1.1.  "Reactor  Core," 
would  be  modified  to  reflect  use  of  the 
improved  heat  flux  correlation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  Facility  in  Accordance 
With  the  Proposed  Amendment  Would  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  amendment  would  allow  the 
implementation  of  ABB-NV  critical  heat  flux 
correlation  to  St.  Lucie  Unit  2  core.  The 
proposed  changes  have  no  adverse  impact  on 
the  operation  of  the  plant  and  have  no 
relevance  to  the  accident  initiators.  There  are 
no  changes  to  the  plant  configiiration,  and 
thus  the  frequency  of  occurrence  of 
previously  analyzed  accidents  is  not  affected 
by  the  proposed  changes.  With  the 
application  of  the  added  methodology  (the 
approved  ABB-NV  DNB  correlation),  the 
safety  analysis  would  continue  to  remain 
consistent  with  the  design  basis 
requirements.  The  proposed  changes, 
including  changes  to  the  TS  Bases,  have  no 
adverse  effect  on  the  safety  analysis  and  thus 
would  not  involve  a  significant  increase  in 
the  consequences  of  design  basis  accidents. 
Changes  to  the  COLR  limits  will  continue  to 
be  controlled  per  Generic  Letter  88-16  under 
the  provisions  of  10  CFR  50.59  and  the 
requirements  of  TS  6.9.1.11.C. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 


the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Use  of  the  Modified  Specification  Would 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated 

The  proposed  amendment  updates  the  list 
of  approved  methodology  in  TS  6.9.1.11  and 
makes  corresponding  changes  to  the  TS  Bases 
for  TS  2.1.1.  These  changes  would  not  create 
the  possibility  of  a  new  kind  of  accident 
since  there  is  no  change  to  plant 
configuration,  systems,  or  components, 
which  would  create  new  failure  modes.  The 
modes  of  operation  of  the  plant  would 
remain  unchanged. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Use  of  the  Modified  Specification  Would 
Not  Involve  a  Significant  Reduction  in  a 
Margin  of  Safety 

The  proposed  changes  have  no  significant 
adverse  impact  on  the  safety  analysis.  As 
such,  these  changes  would  continue  to 
provide  margin  to  the  acceptance  criteria  for 
Specified  Acceptable  Fuel  Design  Limits 
(SAFDL),  10  CFR  50.46(b)  requirements, 
primary  and  secondary  overpressurization, 
peak  containment  pressure,  potential 
radioactive  releases,  and  existing  limiting 
conditions  for  operation.  The  future  use  of 
updated  approved  methodology  will  follow 
all  design  basis  requirements  to  ensure  that 
a  safety  margin  to  the  acceptance  criteria 
would  continue  to  remain  available  at  all 
power  levels  for  operation  of  St.  Lucie  Unit 
2. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  3*408- 
0420. 

NRC  Section  Chief:  Patrick  M. 
Madden  (Acting). 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  March 
29,  2001. 

Description  of  amendment  request: 
The  licensee  proposed  to  amend  the 
Technical  Specifications  (TSs)  in  three 
areas,  adopting  three  NRC-approved 
Technical  Specification  Task  Force 
(TSTF)  issues.  This  notice  is  concerned 
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ivith  changes  covered  by  one  of  the 
three  issues,  identified  as  TSTF-51. 

The  licensee  proposed  to  adopt 
rSTF-51,  reducing  the  operability 
requirements  for  certain  engineered 
safeguard  features  (ESFs)  such  as 
secondary  containment,  standby  gas 
beatment,  control  room  envelop 
nitration.  The  current  requirements 
ispecify  that  these  ESFs  be  operable 
jduring  movement  of  irradiated  fuel  in 
the  secondary  containment,  and  during 
|core  operation.  The  proposed  changes 
would  specify  these  ESFs  be  operable 
during  movement  of  recently  irradiated 
{fuel  in  the  secondary  containment,  and 
would  eliminate  the  applicability 
during  core  alteration.  The  associated 
jlicensee-controUed  TS  Basis  document 
would  also  be  changed  to  reflect  the 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
Ireviewed  the  licensee's  analysis  against 
ithe  three  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
Ibelow: 

I     The  first  standard  requires  that 
{operation  of  the  imit  in  accordance  with 
I  the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  TSTF-51 
involves  no  hardware  design  change, 
thus  there  will  be  no  adverse  effect  on 
the  fimctional  performance  of  the  ESFs 
to  mitigate  accident  consequences.  The 
ESFs  are  not  initiators  of  any  previously 
analyzed  accidents,  thus  the  proposed 
changes  cannot  increase  the  probability 
of  any  previously  analyzed  accidents. 
Therefore,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  second  standard  requires  that 
operation  of  the  imit  in  accordance  with 
the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  TSTF-51  involves 
no  hardware  design  change  or 
procedural  change;  hence  all 
i  components,  systems,  and  structiu'es 
I  will  continue  to  perform  as  originally 
designed  by  the  licensee  and  previously 
accepted  by  the  NRC  staff.  Therefore, 
the  proposed  changes  covered  by  TSTF- 
51  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

"The  third  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  wiU  not 
involve  a  significant  reduction  in  a 


margin  of  safety.  Since  TSTF-51 
involves  no  change  to  the  design, 
operational  procedure,  or  analysis 
methodology,  TSTF-51  will  not  affect  in 
any  way  the  performance  characteristics 
and  original  intended  functions  of  any 
system,  structure  or  component, 
"rherefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  jsart  of 
the  amendment  request  identified  as 
TSTF-51  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington.  DC 
20005-3502. 

NBC  Section  Chief:  Richard  P. 
Correia,  Acting. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2.  Oswego 
County,  New  YoHc 

Date  of  amendment  request:  March 
29,  2001. 

Description  of  amendment  request: 
The  licensee  proposed  to  amend  the 
Technical  Specifications  (TSs)  in  three 
areas,  adopting  three  NRC-approved 
Technical  Specification  Task  Force 
(TSTF)  issues.  This  notice  is  concerned 
with  one  of  the  three  changes,  identified 
as  TSTF-204. 

The  licensee  proposed  to  adopt 
TSTF-204,  revising  Limiting  Condition 
for  Operation  (LCO)  3.8.5.  Currently, 
LCO  3.8.5  requires  that  direct  current 
(DC)  power  subsystems  shall  be 
OPERABLE  to  support  the  electrical 
power  distribution  subsystems  required 
by  LCO  3.8.9  (pertaining  to  shutdovtm 
conditions).  Adoption  of  TSTF-204 
would  change  this  to  require  either  the 
Division  1  or  Division  2  E)C  electrical 
power  subsystems,  in  addition  to  the 
Division  3  DC  electrical  power 
subsystem,  shall  be  OPERABLE.  This 
change  would  restore  the  TS  to  what  it 
was  before  the  TS  was  converted  to  the , 
Improved  TS  format  by  Amendment  No. 
91  (February  15,  2000).  The  associated 
licensee-controlled  TS  Basis  docimient 
would  also  be  changed  to  reflect  the 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  three  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
below: 


The  first  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  to  adopt  TSTF-204 
involve  no  hardware  design  change  or 
>  operational  procedure  change,  thus 
there  will  be  no  adverse  effect  on  the 
functional  performance  of  any  plant 
SSC;  the  decreased  operability 
requirement  pertains  to  times  when 
there  is  less  demand  on  the  electrical 
subsystems  (i.e.,  during  shutdovtrn 
conditions).  All  structures,  systems  and 
components  (SSCs)  will  continue  to 
perform  their  design  functions  with  no 
decrease  in  their  capabilities  to  mitigate 
the  consequences  of  postulated 
accidents.  Accordingly,  the  proposed 
operability  requirements  will  lead  to  no 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated,  and 
no  increase  of  the  probability  of  an 
accident  previously  evaluated. 

The  second  standard  requires  that 
operation  of  the  imit  in  accordance  with 
the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  TSTF-204 
involves  no  hardware  design  change  or 
procedural  change;  hence  all  SSCs  will 
continue  to  perform  as  originally 
designed  by  the  licensed  and  previously 
accepted  by  the  NRC  staff.  Therefore, 
the  proposed  changes  covered  by  TSTF- 
204  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  third  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Since  TSTF-2D4 
involves  no  change  to  the  design, 
operational  procedure,  or  analysis 
methodology,  TSTF-204  will  not  affect 
in  any  way  the  performance 
characteristics  and  intended  functions 
of  any  SSC.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  part  of 
the  amendment  request  identified  as 
TSTF-204  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Richard  Correia. 
Acting. 
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Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  March 
29,  2001. 

Description  of  amendment  request: 
The  licensee  proposed  to  amend  the 
Technical  Specifications  (TSs)  in  three 
areas,  adopting  three  NfRC-ap proved 
Technical  Specification  Task  Force 
(TSTF)  issues.  This  notice  is  concerned 
with  one  of  the  three  changes,  identified 
as  TSTF-287. 

The  licensee  proposed  to  adopt 
TSTF-287,  adding  to  Section  3.7.2, 
Control  Room  Envelope  Filtration 
System  (CREFS),  a  note  to  permit  the 
control  room  envelope  be  opened 
intermittently  under  administrative 
control,  and  a  new  Condition  B  allowing 
24  hours  to  restore  operability  of  the 
two  CREFS  subsystems  if  their 
operability  is  lost  due  to  inoperable 
control  room  envelope  boundary.  These 
proposed  provisions  woidd  allow  time 
to  diagnose,  plan  and  possibly  repair, 
and  test  most  problems  with  the  control 
room  envelope  boundary.  The 
associated  Ucensee-controlled  TS  Basis 
document  would  also  be  changed  to 
reflect  the  TS  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  sta£f  has 
reviewed  the  licensee's  analysis  against 
the  three  standards  of  10  CFR  50.92(c). 
The  NRC  staffs  review  is  presented 
below: 

The  first  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  to  adopt  TSTP-287 
involves  no  hardware  design  change  or 
operational  procedure  change,  thus 
there  will  be  no  adverse  effect  on  the 
functional  performance  of  any  plant 
structures,  systems  or  components 
(SSCs).  The  allowance  to  open  the 
control  room  envelope  intermittently 
does  not  increase  accident 
consequences  on  control  personnel 
since  the  administrative  controls  would 
rapidly  restore  integrity.  Allowing  24 
hours  to  restore  the  integrity  of  the 
control  room  envelope  could  result  in 
an  increase  in  consequences  of  a  design- 
basis  accident  occurring  during  this 
time  to  control  room  personnel,  but  the 
administrative  controls  in  place  would 
easUy  and  quickly  reverse  the  condition, 
re-establishing  control  room  envelope 


integrity,  and  thus  limiting  increases  in 
consequences.  Thus,  all  SSCs  will 
continue  to  perform  their  design 
functions  with  no  decrease  in  their 
capabilities  to  mitigate  the 
consequences  of  postulated  accidents. 
Accordingly,  the  proposed  operability 
requirements  will  lead  to  no  significant 
increase  in  the  consequences  of  an 
accident  previously  evaluated,  and  no 
increase  of  the  probability  of  an 
accident  previously  evaluated. 

The  second  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  fi'om  any  accident 
previously  evaluated.  TSTF-287 
involves  no  hardware  design  change  or 
procedural  change;  hence  it  does  not 
negatively  affect  the  design  or 
performance  of  any  SSC,  and  all  SSCs 
will  continue  to  perform  as  originally 
designed  by  the  licensee  and  previously 
accepted  by  the  NRC  staff.  Therefore, 
the  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  third  standard  requires  that 
operation  of  the  imit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Since  TSTF-287 
involves  no  change  to  the  design, 
operational  procedure,  or  analysis 
methodology,  TSTF-287  will  not  affect 
in  any  way  the  performance 
characteristics  and  intended  functions 
of  any  SSC.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  part  of 
the  amendment  request  identified  as 
TSTF-287  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  k  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Richard  Correia, 
Acting. 

Nuclear  Management  Company,  LLC. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  May  2, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  (1) 
relocate  requirements  of  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(the  Code),  Section  XI,  inservice  testing 
(1ST)  program  currently  contained  in 
technical  specification  surveillance 


reqiiirement  (TSSR)  4.15.B  to  the  TS 
Administrative  Control  Section  6.8, 
Programs  and  Manuals,  (2)  make 
conforming  changes  to  several 
surveillance  requirements  to  reflect  the 
change  in  reference  from  TSSR  4.15.B  to 
the  licensee-controlled  1ST  Program,  (3) 
reword  TSSRs  4.5.A.3  and  4.5.D.1  to  be 
consistent  with  NUREG-1433,  (4) 
incorporate  TS  Task  Force  (TSTF) 
initiative  TSTF-279  into  TS 
Administrative  Control  Section  6.8,  and 
(5)  revise  TSSRs  4.6.H.1, 4.6.H.3,  and 
Table  4.6.1  to  change  the  inspection  and 
functional  testing  interval  extensions 
reference  bom  plus-or-minus  25  percent 
to  plus  25  percent. 

Basis  for  proposed  no  significant  ■ 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  Proposed  Amendment  Will  Not 
Involve  a  Signi6cant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  requested  changes  are  administrative 
in  nature  in  that  they  relocate  1ST  [inservice 
testing]  requirements  from  the  Monticello  TS 
[Technical  Specifications]  to  a  licensee 
controlled  1ST  program,  rewrite  TS 
Surveillance  Requirements  4.5.A.3  and 
4.5.D.1  for  clahhcation  using  the  wording 
from  NUREG-1433  and  revise  TS 
suirveillance  requirements  for  inspection  and 
functional  testing  interval  extensions.  The 
requested  changes  will  not  revise  previous 
commitments  to  10  CFR  50.55a  of  [sic]  ASME 
[American  Society  of  Mechanical  Engineers) 
Code  [ASME  Boiler  and  Pressure  Vessel 
Code],  Section  XI,  1ST  requirements. 

The  proposed  changes  do  not  involve  any 
change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment  that  is  used 
to  mitigate  the  consequences  of  an  accident, 
nor  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analyses. 
Since  the  accident  analyses  remain 
boimding,  their  radiological  consequences 
are  not  adversely  affected. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected. 

2.  The  Proposed  Amendment  Will  Not  Create 
the  Possibility  of  a  New  or  Different  Kind  of 
Accident  From  Any  Accident  Previously 
Analyzed 

The  requested  changes  are  administrative 
in  nature  in  that  they  relocate  1ST 
requirements  from  the  Monticello  TS  to  the 
licensee  controlled  1ST  program,  rewrite  TS 
Surveillance  Requirements  4.5.A.3  and 
4.5.D.1  for  clarification  using  the  wording 
torn  NUREG-1433  and  revise  TS 
surveillance  requirements  for  inspection  and 
functional  testing  interval  extensions.  The 
requested  changes  will  not  revise  previous 
commitments  to  10  CFR  50.55a  or  ASME 
Code,  Section  XI,  1ST  requirements. 

The  proposed  changes  do  not  involve 
changes  to  the  configuiration  or  method  aS 


Federal  Register / Vol.  66,  No.  104 /Wednesday,  May  30,  2001 /Notices 


29361 


(  peration  of  any  plant  equipment  that  is  used 
1 9  mitigate  the  consequences  of  an  accident, 
I  lOr  do  they  affect  any  assumptions  or 
conditions  in  any  of  the  accident  analyses, 
i  Accordingly,  no  new  failure  modes  have 
lieen  defined  for  any' plant  system  or 
( omponent  important  to  safety  nor  has  any 
I  lew  limiting  single  failure  been  identified  as 
I  result  of  the  proposed  changes. 
1  Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  analyzed  is  not  created. 

3.  The  Proposed  Amendment  Will  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  requested  changes  are  administrative 
in  nature  in  that  they  relocate  1ST 
requirements  from  the  Monticello  TS  to  the 
licensee  controlled  1ST  program,  rewrite  TS 
Surveillance  Requirements  4.S.A.3  and 
4.5.D.1  for  clarification  using  the  wording 
from  NUREG-1433  and  revise  TS 
surveillance  requirements  for  inspection  and 
functional  testing  interval  extensions.  The 
requested  changes  will  not  revise  previous 
commitments  to  10  CFR  50.55a  or  ASME 
Code,  Section  XI,  1ST  requirements.  Program 
requirements  will  remain  to  ensure  that  Code 
requirements  are  met. 

Therefore,  a  significant  reduction  in 
the  margin  of  safety  is  not  involved. 
;   The  rfilC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
(eview,  it  appears  that  the  three 
$tandards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
Amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
tsq.,  Shaw,  Pittman,  Potts  and 
♦Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 
I    NRC  Section  Chief:  Claudia  M.  Craig. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
tiope  Creek  Generating  Station.  Salem 
Ipounty,  New  Jersey 

I    Date  of  amendment  request:  April  1 1 , 

&001. 

[   Description  of  amendment  request: 

The  proposed  amendment  would  revise 

the  Technical  Specifications  (TSs)  to 

relax  the  frequency  for  testing  of  excess 

~ow  check  valves  (EFCVs).  Specifically, 

S  surveillance  requirement  4.6.3.4 
ould  be  changed  to  revise  required 

esting  of  EFCVs  ft'om  once  per  18 
onths  for  all  valves  to  a  test  of  a 
representative  sample  each  18  months 

uch  that  all  valves  are  tested  once  in  10 

ears. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
bcensee  has  provided  its  analysis  of  the 
^ssue  of  no  significant  hazards 
Consideration.  The  NRC  staffs  review  is 

aresented  below: 
(1)  The  proposed  changes  do  not 

involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  affect  the 
surveillance  interval  for  the  EFCV's, 
allowing  a  reduced  number  of  valves  to 
be  tested  at  each  interval.  There  are  no 
physical  plant  modifications  associated 
with  this  change.  The  EFCV's,  which  are 
installed  on  instnunent  lines 
p^ietrating  containment,  are  designed 
to  close  in  order  to  isolate  containment 
upon  a  failure  of  the  instrument  line 
downstream  of  the  valve.  Since  the 
EFCV's  are  designed  to  provide  an 
accident  mitigation  function  (i.e., 
minimize  radiological  effects  due  to  an 
instrument  line  break),  their  posttilated 
failuire  to  close  as  a  result  of  \he 
proposed  reduced  testing  frequency  is 
not  considered  an  initiator  to  any 
previously  evaluated  accidents. 
Therefore,  there  is  no  increase  in  the 
probability  of  occvurence  of  an  accident 
as  a  result  of  the  proposed  changes. 

The  design  basis  analyses  for  an 
instrument  line  break  is  evaluated  in 
Section  15.6.2  of  the  Hope  Creek 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  These  analyses  do  not  take 
credit  for  the  closure  of  the  EFCV's.  The 
postulated  failure  of  an  EFCV  to  close  as 
a  result  of  the  proposed  reduced  testing 
frequency  is  bounded  by  the  existing 
UFSAR  analyses.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  in  TS 
surveillance  requirements  allow  a 
reduced  number  of  EFCV's  to  be  tested 
each  operating  cycle.  No  other  changes 
are  being  requested.  The  proposed 
changes  do  not  introduce  any  new 
modes  of  plant  operation  and  do  not 
involve  physical  modifications  to  the 
plant.  These  changes  will  not  alter  any 
process  variables,  structures,  systems,  or 
components  as  described  in  the  safety 
analyses.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  evaluated. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
marein  of  safety. 

The  radiological  consequences  of  an 
unisolable  break  of  an  instrument  line 
have  previously  been  evaluated  in 
Section  15.6.2  of  the  Hope  Creek 
UFSAR.  The  accident  analyses  assume 
that  the  line  break  results  in  the  release 
of  reactor  coolant  into  the  Reactor 
Building  until  the  reactor  pressure 
vessel  is  depressurized.  The  analyses  do 
not  take  credit  for  the  closure  of  the 


EFCV's.  The  proposed  reduced  testing 
fiw}uency  only  changes  the  potential  for 
an  undetected  failure  of  an  EFCV  and 
does  not  change  the  event  sequence 
upon  which  the  current  safety  margin 
related  to  radiological  consequences  is 
based.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50,92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038 

NRC  Section  Chiefi  James  W.  Clifford. 

South  Carolina  Electric  &  Gas  Company 
ISCE6-G},  South  Carolina  Public  Senrice 
Authority,  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  amendment  request:  April  18, 
2001. 

Description  of  amendment  request: 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  proposes  a  change  to  the  Virgil 
C.  Summer  Nuclear  Station  (VCSNS) 
Technical  Specifications  (TS) 
Surveillance  Requirements  to  revise  the 
volumetric  flow  units  for  TS  4.7.6.C.1, 
C.3,  e.l,  e.3,  and  f  to  identify  standard 
flow  units  expressed  a»  standard  cubic 
feet  per  minute.  Volumetric  flow  units 
for  TS  4.6.3.b.l,  b.2,  c.l,  d,  and  g,  and 
TS  4.9.11.b.l,  b.3,  d.l,  e,  and  f  are  being 
revised  to  identify  actual  air  flow  units 
and  are  expressed  as  actual  cubic  feet 
per  minute. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

South  Carolina  Electric  &  Gas  Company 
(SCE&G)  has  evaluated  the  proposed  changes 
to  the  VCSNS  TS  described  above  against  the 
significant  Hazards  Criteria  of  10  CFR  50.92 
and  has  determined  that  the  changes  do  not 
involve  any  significant  hazard.  The  following 
is  provided  in  suppori  of  this  conclusion. 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  Changes  associated  with  the 
identification  of  proper  flow  units  are 
editorial  and  have  no  impact. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fr^m  any  accident  previously 
evaluated?  Changes  associated  with  the 
identification  of  proper  flow  units  are 
editorial  and  have  no  impact. 

3.  Does  this  change  involve  a  significant 
reduction  in  margin  of  safety?  The  margin  of 
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safety  for  any  of  the  ventilation  systems 
associated  with  the  proposed  change  is  not 
compromised.  Changes  associated  with  the 
identification  of  proper  flow  units  are 
editorial  and  have  no  impact. 

There  are  no  significant  safety  hazards 
created  by  the  change.  There  is  no  new  or 
different  accident  postulated  since  the 
change  is  considered  editorial.  The  design 
requirements  of  Regulatory  Guide  1.52 
remain  satisfied.  Therefore,  there  is  no 
significant  decrease  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  tiiree 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  G. 
Eppink,  South  Carolina  Electric  &  Gas 
Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Tennessee  Valley  Authority.  Docket  No. 
50-327.  Sequoyah  Nuclear  Plant,  Unit  1. 
Hamilton  County.  Tennessee 

Date  of  application  for  amendments: 
May  14.  2001  (TS  01-02). 

Brief  description  of  amendments:  The 
proposed  amendment  would  change  the 
Sequoyah  (SQN)  Unit  1  Operating 
License  Condition  2.C.(9)(d)  to  clarify 
the  lower  voltage  threshold  for  eddy 
current  inspections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  The  Proposed  Amendment  Does  Not 
Involve  a  Signiflcant  Increase  in  the 
Probaoility  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  does  not  alter  plant 
equipment,  system  design,  or  operating 

f)ractices.  The  clarification  of  SQN's  Unit  1 
steam  generator]  SG  inspection  commitment 
provides  a  conservative  inspection  strategy 
that  defines  1  volt  as  the  lower  threshold. 
The  1-volt  threshold  is  based  on  the 
subjecrtivity  uncertainties  associated  with 
interpreting  bobbin  coil  probe  data  to 
distinguish  a  dent  below  1  volt.  Given  the 
current  capability  of  eddy  current . 
technology,  TVA's  proposed  change  will 
deHne  a  reasonable  criteria  for  tube 
inspection. 

TVA's  proposed  change  continues  to 
ensure  that  structural  and  leakage  integrity  of 
SQN's  Unit  1  SG  tubes  is  maintained. 
Accordingly,  the  proposed  amendment  does 
not  result  in  any  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  within  the  SQN  Final  Safety 
Analysis  Report. 


B.  The  Proposed  Amendment  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Accident 
Previously  Evaluated 

SQN  limits  SG  tube  leakage  between  the 
primary  coolant  system  and  the  secondary 
coolant  system  to  150  gallons  per  day  per  SG. 
This  leakage  limit  ensures  that  tube  cracks 
have  an  adequate  margin  of  safety  to 
withstand  the  loads  imposed  during  normal 
operation  and  by  posttiiated  accidents.  In 
addition,  inservice  inspections  are  performed 
in  accordance  with  Regulatory  Guide  1.83, 
Revision  1,  "Inservice  Inspection  of 
Pressurized  Water  Reactor  Steam  Generator 
Tubes,"  to  ensure  that  structural  integrity  of 
SG  tubes  is  maintained  during  the  plant 
operation  cycle. 

The  proposed  change  does  not  modify 
plant  equipment,  system  design,  or  operating 
practices.  The  clariBcation  of  SQN's  Unit  1 
SG  inspection  commitment  provides  an 
inspection  strategy  that  defines  a  minimum 
"calling"  threshold  for  dent  inspection.  The 
1-volt  mreshold  is  an  inspection  strategy 
based  on  the  subjectivity  associated  with 
interpreting  bobbin  coil  probe  data  below  1 
volt  for  dented  intersections.  TVA's  proposed 
change  will  continue  to  provide  conservative 
inspection  criteria  that  maintains  structural 
and  leakage  integrity  of  SQN's  Unit  1  SG 
tubes. 

Based  on  the  above,  the  profKised 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  The  Proposed  Amendment  Does  Not 
Involve  a  Significant  Reduction  in  a  Margin 
of  Safety 

TVA's  proposed  clarification  of  the  1-volt 
threshold  will  continue  to  provide  a 
conservative  inspection  criteria  that  will 
ensure  that  SG  tube  structural  and  leakage 
integrity  is  maintained.  Accordingly,  the 
margin  of  safety  is  not  reduced. 

Tne  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Patrick  M. 
Madden  (Acting). 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446.  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2.  Somervell 
County,  Texas 

Date  of  amendment  request:  April  25, 
2001. 

Brief  description  of  amendments:  The 
proposed  changes  would  revise 
Technical  Specification  (TS)  3.8.1.  "AC 
[alternating  ciurent]  Sources — 
Operating,"  to  extend  the  allowable 
Completion  Times  for  the  Required 
Actions  associated  v\rith  restoration  of 
an  inoperable  Emergency  Diesel 
Generator  (EDG)  and  an  inoperable 


offsite  circtiit  (i.e.,  startup  transformer). 
In  addition,  the  TS  Siuveillance 
Requirement  (SR)  corresponding  to  the 
24-hoiU'  EDG  endurance  run  in  SR 
3.8.1.14  would  be  revised  to  allow  the 
SR  to  be  performed  diuing  Modes  1  and 
2.  The  proposed  changes  would  also 
revise  TS  3.8.9,  "Distribution  Systems — 
Operating,"  to  extend  the  allowable 
Completion  Times  for  the  Required 
Actions  associated  with  restoration  of 
an  inoperable  AC  electrical  power 
distribution  subsystem  (i.e.,  6.9  kilovolt 
(kV)  AC  safety  bus). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  Proposed  Changes  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated? 

Response:  No.  _ 

The  proposed  Technical  Specification 
changes  do  not  significantly  increase  the 
probability  of  occurrence  of  a  previously 
evaluated  accident  because  the  6.9  kV  AC 
components  (i.e..  Emergency  Diesel 
Generators  (EDGs),  startup  transformers 
(STs),  and  safety-related  (Class  IE)  busses) 
are  not  initiators  of  previously  evaluated 
accidents  involving  a  loss  of  ofEsite  power. 
The  proposed  changes  to  the  Technical 
Specification  Action  Completion  Times  do 
not  affect  any  of  the  assumptions  used  in  the 
deterministic  or  the  Probabilistic  Safety 
Assessment  (PSA)  analysis. 

The  proposed  Technical  Specification 
changes  will  continue  to  ensure  the  6.9  kV 
AC  components  perform  their  function  when 
called  upon.  Extending  the  Technical 
Specification  Completion  Times  to  14  days 
and  allowing  the  performance  of  the  EDG  24- 
hour  run  test  in  either  MODES  1  or  2  does 
not  affect  the  design  of  the  EDGs,  the 
operational  characteristics  of  the  EDGs,  the 
interfeces  between  the  EDGs  and  other  plant 
systems,  the  function,  or  the  reliability  of  the 
EIX^s.  Thus,  the  EDGs  will  be  capable  of 
performing  either  accident  mitigation 
function  and  there  is  no  impact  to  the 
radiological  consequences  of  any  accident 
analysis. 

To  fully  evaluate  the  effect  of  the  changes 
to  the  6.9  kV  AC  components,  Probabilistic 
Safety  Analysis  (PSA)  methods  and 
deterministic  analysis  were  utilized.  The 
results  of  this  analysis  show  no  significant 
increase  in  the  Core  Damage  Frequency. 

The  Configuration  Risk  Management 
Program  (CRMP)  in  Technical  Specification 
5.5.18  is  an  administrative  program  that 
assesses  risk  based  on  plant  status.  Adding 
the  requirement  to  implement  the  CRMP  for 
Technical  Specification  3.8.1  and  3.8.9 
requires  the  consideration  of  other  measures 
to  mitigate  consequences  of  an  accident 
occurring  while  a  6.9  kV  AC  component  is 
inoperable. 
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The  proposed  changes  do  not  alter  the 
Operation  of  any  plant  equipment  assumed  to 
fiinction  in  response  to  an  analyzed  event  or 
otherwise  increase  its  failure  probability. 
Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Do  the  Proposed  Changes  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  From  Any  Accident  I'reviously 
Evaluated? 

I  Response:  No. 

These  proposed  changes  do  not  change  the 
design,  configuration,  or  method  of  operation 
i^f  the  plant.  The  proposed  activities  involves 
[sic]  a  change  to  the  allowed  plant  mode  for 
the  performance  of  specific  Technical 
Specification  surveillance  requirements.  No 
physical  or  operational  change  to  the  6.9  kV 
AC  components  or  supporting  systems  are 
made  by  this  activity.  Since  the  proposed 
changes  do  not  involve  a  change  to  the  plant 
design  or  operation,  no  new  system 
interactions  are  created  by  this  change.  The 
proposed  Technical  Specification  changes  do 
tot  produce  any  parameters  or  conditions 
that  could  contribute  to  the  initiation  of 
accidents  different  from  those  already 
evaluated  in  the  Final  Safety  Analysis 
.Report. 

The  proposed  changes  only  address  the 
time  allowed  to  restore  the  operability  of  the 
6.9  kV  AC  components.  Thus  the  proposed 
Technical  Specification  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fi^m  any  accident 
previously  evaluated. 

3.  Do  the  Proposed  Changes  Involve  a 
Significant  Reduction  in  a  Margin  of  Safety? 

Response:  No. 
!  The  proposed  changes  do  not  affect  the 
limiting  Conditions  for  Operation  or  their 
Bases  that  are  used  in  the  deterministic 
Analysis  to  establish  any  margin  of  safety. 
^SA  evaluations  were  used  to  evaluate  Uiese 
changes,  and  these  evaluations  determined 
that  the  net  changes  are  either  risk  neutral  or 
^sk  beneficial.  The  proposed  activities 
involves  [sic]  changes  to  certain  Completion 
Times  and  to  the  allowed  plant  mode  for  the 
erformance  of  specific  Technical 
pecification  Requirements.  The  proposed 
hanges  remain  bounded  by  the  existing 
urveillance  Requirement  Completion  Times 
ind  therefore  have  no  impact  to  the  margins 

If  safety. 
The  proposed  change  does  [sic]  not  involve 
change  to  the  plant  design  or  operation  and 
lus  does  not  affect  the  design  of  the  6.9  kV 
AC  components,  the  operation  characteristics 
of  the  6.9  kV  AC  components,  the  interfaces 
between  the  6.9  kV  AC  components  and 
bther  plant  systems,  or  the  function  or 
teliability  of  the  6.9  kV  AC  components. 
Because  6.9  kV  AC  components  performance 
and  reliability  will  continue  to  be  ensured  by 
the  proposed  Technical  Specification 
changes,  the  proposed  changes  do  not  result 
|n  a  reduction  in  the  margin  of  safety. 
,   Therefore  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

!   The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan.  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Vennonf  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271, 
Vermont  Yardcee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request:  April  23, 
2001. 

Description  of  amendment  request: 
The  amendment  would  update  the 
focility  operating  license  (FOL)  by 
deleting  obsolete  information,  correcting 
errors,  and  making  administrative 
changes  to  enhance  the  context  and 
provide  consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  Operation  of  Vermont  Yankee  Nuclear 
Power  Station  in  Accordance  With  the 
Proposed  Amendment  Will  Not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  change  makes  editorial 
changes  and  brings  the  FOL  up  to  date  with 
the  expectations  of  Massachusetts  regulatory 
agencies.  Since  reactor  operation  under  the 
proposed  amendment  is  unchanged,  no 
design  or  analytical  acceptance  criteria  will 
be  exceeded.  As  such,  this  change  does  not 
impact  initiators  of  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  The  structural  and  functional 
integrity  of  plant  systems  is  unaffected.  Thus, 
there  is  no  significant  increase  in  the 
probability  or  consequences  of  accidents 
previously  evaluated. 

2.  The  Operation  of  Vermont  Yankee  Nuclear 
Power  Station  in  Accordance  With  the 
Proposed  Amendment  Will  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  From  Any  Accident  Previously 
Evaluated 

The  proposed  change  does  not  affect  any 
parameters  or  conditions  that  could 
contribute  to  the  initiation  of  any  accident. 
No  new  accident  modes  are  created.  No 
safety-related  equipment  or  safety  functions 
are  altered  as  a  result  of  these  changes. 
Because  it  does  not  involve  any  change  to  the 
plant  or  the  manner  in  which  it  is  operated, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 


3.  The  Operation  of  Vermont  Yankee  Nuclear 
Power  Station  in  Accordance  With  the 
Proposed  Amendment  Will  Not  Involve  a 
Significant  Reduction  in  a  Margin  of  Safety 

The  proposed  change  does  not  affect 
design  margins  or  assumptions  used  in 
accident  analyses,  and  has  no  effect  on  any 
assumed  analysis  initial  condition.  The 
capability  of  safety  systems  to  function  and 
limiting  safety  system  settings  are  similarly 
unaffected  as  a  result  of  this  change.  Thus, 
the  proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Signific^t 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment.  (2)  the  amendment,  and  (3) 
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the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland  20852.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Public  Reading  Room). 

AmerGen  Energy  Company,  LLC,  Docket 
No.  50-289.  Three  Mile  Island  Nuclear 
Station,  Unit  1,  Dauphin  County. 
Pennsylvania 

Date  of  application  for  amendment: 
December  20,  2000,  as  supplemented 
March  14,  2001. 

The  March  14,  2001,  letter  provided 
additional  clarifying  information  which 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the 
amendment  beyond  the  scope  of  the 
original  notice.  A  March  23,  2001,  letter 
provided  a  camera-ready  copy  of  the 
revised  technical  specification  pages. 

Brief  description  of  amendment:  The 
amendment  allows  the  expanded  use  of 
the  Framatome  Cogema  Fuels  M5  alloy 
for  fuel  rod  cladding  and  fuel  assembly 
spacer  grids.  A  related  Bases  change  is 
included  with  the  licensee's 
application. 

Date  of  issuance:  May  10,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  no 
later  than  the  startup  of  Cycle  14 
operation,  approximately  October  1, 
2001. 

Amendment  No.:  233. 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications.  Date  of  initial  notice  in 
FedertU  Register:  February  6,  2001  (66 
FR  9379). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  10,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  IllinoisDocket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
November  13,  2000. 

Brief  description  of  amendments:  The 
amendment  revised  the  technical 
specifications  to  delete  the  "Power 
Range  Neutron  Flux  High  Negative 
Rate,"  Trip  Fimction  fi-om  Reactor  Trip 


System  Instrumentation.  The  changes 
allow  elimination  of  this  unnecessary 
function  and  thereby  reduces  the 
potential  for  a  transient.  The  changes 
are  consistent  with  the  Westinghouse 
Topical  report  previously  accepted  by 
the  NRC. 

Date  of  issuance:  May  17,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  114. 114, 120, 120. . 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  21,  2001  (66  FR 
11054). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  17,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
November  21,  2000,  as  supplemented 
April  25,  April  26,  May  3  (two  letters), 
and  May  8,  2001. 

Brief  description  of  amendment: 
Amendment  conforms  the  license  to 
reflect  the  transfer  of  operating  authority 
imder  Operating  License  No.  DPR-20  to 
Nuclear  Management  Company,  LLC,  as 
approved  by  order  of  the  Commission 
dated  April  19,  2001  (66  FR  21021  dated 
April  26,  2001). 

Date  of  issuance:  May  15,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  No.:  201. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  December  19,  2000  (65  FR 
79431). 

The  supplemental  letters  dated  April 
25,  April  26,  May  3  (two  letters),  and 
May  8,  2001,  were  within  the  scope  of 
the  initial  application  as  originally 
noticed.  The  Conmiission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  19,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
December  7,  2000. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 


Specifications  (TSs)  in  accordance  with 
changes  to  the  "Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,"  NUREG  1432,  Revision  1,  made 
by  the  Nuclear  Energy  Institute 
Technical  Specifications  Task  Force 
Change  Number  258,  Revision  4, 
addressing  changes  to  various 
administrative  controls  in  the  TSs. 

Date  of  issuance:  May  3,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  196. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  24,  2001  (66  FR 
7678). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  3,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
December  7,  2000. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  in  accordance  with 
changes  to  the  "Standard  Technical 
Specifications,  Combustion  Engineering 
Plants,"  NUREG  1432,  Revision  1,  made 
by  the  Nuclear  Energy  Institute 
Technical  Specifications  Task  Force 
Change  Number  287,  Revision  5, 
addressing  allowances  for  breach  of  the 
control  room  envelope.  Also,  the  action 
table  for  TS  Limiting  Condition  for 
Operation  3.7.10  is  corrected  by 
restoring  Required  Action  D.2  (now 
renumbered  to  E.2),  which  was 
inadvertently  omitted  in  Amendment 
No.  189,  issued  on  November  30, 1999. 

Date  of  issuance:  May  3.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  197. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  24,  2001  (66  FR 
7678). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  3.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Consumers  Energy  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
December  7.  2000. 
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Brief  description  of  amendment:  The 
imendment  changes  Technical 
Specification  (TS)  3.5.2  in  accordance 
with  changes  to  the  "Standard 
Technical  Specifications,  Combustion 
Engineering  Plants,"  NUREG  1432, 
Revision  1 ,  made  by  the  Nuclear  Energy 
Institute  Technical  Specifications  Task 
Force  change  number  325,  Revision  0, 
addressing  changes  to  the  structiu^  of 
the  TS  Limiting  Condition  for  Operation 
(LCO)  for  the  Emergency  Core  Cooling 
System. 

Date  of  issuance:  May  3.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  198. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January  24.  2001  (66  FR 
7675). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  3,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
April  6,  2001,  as  supplemented  by  letter 
dated  May  3,2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  surveillance 
requirements  pertaining  to  testing  of  the 
emergency  diesel  generators.  The 
change  removes  the  restrictions  in  plant 
technical  specifications  that  prohibit 
performing  the  required  testing  during 
plant  operation  (Modes  1,2,  and  3). 
Additionally,  the  amendment  modifies 
plant  technical  specifications  to  allow 
the  endurance  test  to  be  performed  in 
lieu  of  the  load-nm  test  provided  the 
requirements  of  the  load-run  test,  except 
the  upper  limit,  are  met. 

Date  of  issuance:  May  18,  2001. 

Effective  date:  May  18,  2001.  to  be 
implemented  within  30  days  of  the  date 
of  issuance. 

Amendment  No.:  173. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  17,  2001  (66  FR  19801). 

The  May  3.  2001.  supplemental  letter 
provided  clarifying  information,  did  not 
expand  the  scope  of  the  application  as 
originally  noticed  and  did  not  change 
the  staffs  original  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  18,  2001. 


No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Generation  Company, 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
February  5,  2001,  as  supplemented  on 
April  13,  2001. 

Brief  description  of  amendment:  This 
amendment  changes  the  Safety  Limit 
Minimiun  Critical  Power  Ratio  in 
Technical  Specification  (TS)  2.1.2  from 
1.08  to  1.06.  The  amendment  makes 
administrative  changes  to  TS  5.6.5. 
"Core  Operating  Limits  Report,"  section 
a  and  b.  The  amendment  makes 
administrative  changes  to  Bases  section 
2.1  to  reflect  this  TS  change  and  to 
Bases  section  3.11  to  reflect  an  earlier 
TS  change. 

Date  of  issuance:  May  8,  2001. 

Effective  date:  As  of  me  date  of 
issuance,  and  shall  be  implemented 
prior  to  startup  from  Refueling  Outage 
13. 

Amendment  No. :  191 . 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  7,  2001  (66  FR  13802). 

The  April  13,  2001,  letter  provided 
clarfying  information  that  was  vdthin 
the  scope  of  the  amendment  request  and 
did  not  change  the  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  8,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
November  9,  2000. 

Brief  description  of  amendment:  This 
amendment  revised  the  technical 
specifications  by  approving  thirteen  of 
the  simpler,  generic  administrative/ 
editorial/consistency  improvements 
agreed  upon  between  the  Nuclear 
Energy  Institute  (NEI)  Technical 
Specification  Task  Force  (TSTF)  and  the 
Nuclear  Regulatory  Commission  (NRC). 
subsequent  to  the  conversion  of  the 
PNPP  Technical  Specifications  to  the 
improved  Standard  Technical 
Specifications.  The  improvements 
include  TSTF-5,  TSTF-32,  TSTF-38, 
TSTF-52,  TSTF-65,  TSTF-104,  TSTF- 
106,  TSTF-118,  TSTF-152,  TSTF-166, 
TSTF-258,  TSTF-278,  and  TSTF-279. 

Date  of  issuance:  May  15,  2001 


Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  120 

Facility  Operating  License  No.NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  13,  2000  (65  FR 
77920). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  15,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant,  Units  3  and  4,  Dade  County, 
Florida 

Date  of  application  for  amendments: 
March  12,  2001. 

Brief  description  of  amendments:  The 
amendments  reduced  the  requirement 
for  average  reactor  coolant  temperature 
during  the  rod  cluster  control  assembly 
drop  test  from  greater  than  or  equal  to 
541°F  to  greater  than  or  equal  to  SOOT. 

Date  of  issuance:  May  7,  2001. 

Effective  date:  May  7,  2001 . 

Amendment  Nos:  214  and  208. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  4.  2001  (66  FR  17967). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  7,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
June  9.  2000. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  3.7.7  for  the  Main 
Turbine  Bypass  Valve  surveillance  test 
frequency.  TS  surveillance  requirement 
SR  3.7.7.1  frequency  from  31  days  to  92 
days. 

Date  of  issuance:  May  16.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  239. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  26.  2000  (65  FR  46009). 

The  Conmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  16.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 
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Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
November  20,  2000,  as  supplemented 
February  6  and  May  3,  2001. 

Brief  description  of  amendments: 
These  amendments  incorporate  changes 
to  the  Technical  Specifications  to 
increase  the  allowable  deviation  in 
individual  rod  position  indication.  By 
the  February  6,  2001,  supplemental 
letter,  the  licensee  withdrew  portions  of 
the  original  application  that  dealt  with 
operation  at  greater  than  85-percent 
power.  The  licensee  plans  to  submit 
those  portions  that  deal  with  operation 
at  greater  than  85-percent  power  as  a 
separate  amendment  request  at  a  later 
time. 

Date  of  issuance:  May  8,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  200  and  205. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  7,  2001  (66  FR 
9386). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  8,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
June  8,  2000,  as  supplemented  by  letter 
dated  January  4,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  (TS)  Section  3.5.5, 
"Emergency  Core  Cooling  Systems — 
Seal  Injection  Flow,"  to  replace  the 
description  of  the  seal  injection  flow 
with  a  description  consistent  with  the 
method  used  to  establish  and  verify 
reactor  coolant  pump  seal  injection  flow 
limits  and  the  method  used  to  calculate 
the  seal  injection  flow  in  the  safety 
analyses  for  the  Diablo  Canyon  Nuclear 
Power  Plant. 

Date  of  issuance:  May  7,  2001. 

Effective  date:  May  7,  2001.  and  shall 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 148;  Unit 
2—148. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  April  4,  2001  (66  FR  17968). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  7,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
August  28,  2000. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  (TS)  Section  5.5.2.b, 
"Primary  Coolant  Sources  Outside 
Containment"  by  changing  the  system 
leak  test  frequency  from  "at  refueling 
cycle  intervals  or  less"  to  "at  least  once 
every  18  months."  The  proposed  change 
will  also  allow  the  provisions  of 
Surveillance  Requirement  (SR)  3.0.2  to 
apply  to  TS  Section  5.5.2.b. 

Date  of  issuance:  May  11,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  119  and  97. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  20,  2000  (65  FR 
56955). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  11,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
October  5,  2000. 

Brief  description  of  amendments:  The 
amendments  revise  the  licenses  to 
reflect  changes  to  the  Updated  Final 
Safety  Analysis  Report  due  to  revisions 
to  the  dose  equivalent  iodine  analysis. 

Date  of  issuance:  May  11,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  120  and  98. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81 :  Amendments  revised 
the  license. 

Date  of  initial  notice  in  Federal 
Register:  December  13,  2000  (65  FR 
77925). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  11,  2001. 


No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc..  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
November  6,  2000,  as  supplemented  by 
letter  dated  February  9,  2001. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specifications  (TS)  3.7.10,  "Control 
Room  Emergency  Filtration  System 
(CREFS)— Both  Units  Operating,"  TS 
3.7.11,  "Control  Room  Emergency 
Filtration  System  (CREFS)— One  Unit 
Operating,"  and  TS  3.7.13,  "Piping 
Penetration  Area  Filtration  and  Exhaust 
System  (PPAFES),"  to  establish  actions 
to  be  taken  for  inoperable  ventilation 
systems  due  to  a  degraded  control  room 
pressure  boundary  or  piping  penetration 
area  pressiu-e  boundary,  respectively. 
Specifically,  the  changes  allow  the 
pressiire  boimdaries  of  ventilation 
systems  such  as  CREFS  and  PPAEFS  to 
be  opened  intermittently  imder 
administrative  control.  A  new  condition 
is  also  added  that  allows  24  hours  to 
restore  inoperable  CREFS  and  PPAFES 
pressure  boimdaries  before  requiring  the 
units  to  perform  an  orderly  shutdown. 
The  applicable  TS  Bases  have  been 
revised  to  document  these  TS  changes 
and  to  provide  supporting  information. 
These  changes  are  based  on  Technical 
Specifications  Teisk  Force  (TSTF)  -287, 
Revision  5,  to  the  Standard  Technical 
Specifications. 

Date  of  issuance:  May  14,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  121  and  99. 

Facility  Operating  License  Nos.  NPF- 
68  arid  NPF-dl :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  FedertU 
Register:  December  13,  2000  (65  FR 
77926). 

The  supplemental  letter  dated 
February  9,  2001,  provided  clarifying 
information  that  did  not  change  the 
scope  of  the  November  6,  2000, 
application  nor  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  14,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 
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'  "ennessee  Valley  Authority,  Docket  No. 
,  '0-327.  Sequoyah  Nuclear  Plant,  Unit  1, 
^^amilton  County,  Tennessee 

J  Date  of  application  for  amendment: 
March  9,  2001. 

I  Brief  description  of  amendment:  The 
unendment  revised  the  Technical 
Specifications  (TSs)  by  allowing 
insertion  of  up  to  four  lead  test 
assemblies  containing  downblended 
uranium,  in  accordance  with 
Framatome  Cogema  Fuels  Topical 
Report  BAW  2328,  into  the  Sequoyah 
Unit  1  core  for  up  to  two  fuel  cycles. 

Date  of  issuance:  May  9,  2001. 

Effective  date:  May  9,  2001. 

Amendment  No. :  268. 

Facility  Operating  License  No.  DPR- 
77:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  April  4,  2001  (66  FR  17970). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  9,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al.  Docket  Nos.  50-280  and  50-281. 
Surry  Power  Station,  Units  1  and  2, 
Surry  County.  Virginia 

Date  of  application  for  amendments: 
December  7,  2000. 

Brief  Description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  (TS)  in  Section  3.23  for 
the  Main  Control  Room  and  Emergency 
Switchgear  Room  Ventilation  and  Air 
Conditioning  Systems;  TS  Surveillance 
Requirement  (SR)  Section  4.20  for  the 
Control  Room  Air  Filtration  System;  and 
TS  SR  Section  4.12  for  the  Auxiliary 
Ventilation  Exhaust  Filter  Trains.  The 
proposed  changes  will  revise  the  above 
SRs  for  the  laboratory  testing  of  the 
carbon  samples  for  methyl  iodide 
removal  efficiency  to  be  consistent  with 
American  Society  for  Testing  and 
Materials  Standard  D3803-1989, 
"Standard  Test  Method  for  Nuclear- 
Grade  Activated  Carbon,"  with 
qualification,  as  the  laboratory  testing 
standard  for  both  new  and  used 
charcoal  adsorbent  used  in  the 
ventilation  system. 

Date  of  issuance:  May  14,  2001. 

Effective  date:  May  14,  2001. 

Amendment  Nos.:  225  and  225.        - 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001.  (66  FR 
15931),  supersedes  March  20,  2000  (65 
FR  15388). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  14,  2001. 


No  significant  hazards  consideration 
comments  received:  No. 

Yankee  Atomic  Electric  Co.,  Docket  No. 
50-29,  Yankee  Nuclear  Power  Station 
(YNPS)  Franklin  County.  Massachusetts 

Date  of  application  for  amendment: 
November  22,  2000. 

Brief  description  of  amendment:  The 
amendment  relocated  certain 
administrative  requirements  from  the 
Yankee  Nuclear  Power  Station  (YNPS) 
Defueled  Technical  Specifications  to  the 
YNPS  Decommissioning  Quality 
Assurance  Program.  Additional  editorial 
changes  to  titles  and  designations  were 
also  made. 

Date  of  issuance:  May  15,  2001. 

Effective  date:  May  15.  2001. 

Amendment  No.:  155. 

Facility  Operating  License  No.  DPR-3. 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  4,  2001  (66  FR  17972). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  15.  2001. 

No  significant  hazards  consideration 
conunents  received:  No. 

Dated  at  Rockville,  Maryland  this  22nd  day 
ofM9y2001. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  01-13400  Filed  5-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Fil«  No.  1-12514] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Keystone  Property 
Trust,  Common  sftock,  Par  Value  $.01 
Per  Share) 

May  23,  2001. 

Keystone  Property  Trust,  a  Maryland 
real  estate  investment  trust  ("Issuer"), 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Conunission"),  piusuant  to  Section 
12(d)  of  the  Secimties  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
heretmder,^  to  withdraw  its  Common 
Stock,  par  value  $.01  per  share 
("Security"),  from  listing  and 
registration  on  the  American  Stock 
Exchange  ("Amex"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 


M5U.S.C.  78fld). 
'17CFR240.12d2-2(d). 


Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Maryland,  in  which  it  is  incorporated, 
and  with  the  Amex's  rules  governing  an 
issuer's  volimtary  withdrawal  of  a 
security  from  listing  and  registration. 
The  Amex  has  in  turn  informed  the 
Issuer  that  its  does  not  object  to  the 
proposed  withdrawal  of  the  Issuer's 
Security  from  listing  and  registration  on 
the  Exchange. 

The  Board  of  Trustees  ("Board") 
appit)ved  a  resolution  on  April  17,  2001 
to  withdraw  the  Issuer's  Security  from 
listing  on  the  Amex  and  to  list  such 
Security  on  the  New  York  Stock 
Exchange,  effective  May  9,  2001.  The 
Issuer  stated  that  the  Board  took  such 
action  in  order  to  increase  the  profile 
and  visibility  of  the  Issuer  in  the  pubUc 
markets  and  to  attract  more  interest  in 
the  Issuer  from  individuals  and 
institutional  investors. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  effect  upon  the  Security's 
continued  listing  and  registration  on  the 
NYSE  under  section  12(b)  of  the  Act.^ 

Any  interested  person  may,  on  or 
before  June  13.  2001 .  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-13527  Filed  5-29-01;  8:45  am] 
BUJJNO  COOe  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-15237] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (OTR  Express,  Inc., 
Common  Stock,  $.01  Par  Value) 

May  23,  2001. 

OTR  Express,  Inc.,  a  Kansas 
corporation  ("Issuer"),  has  filed  an 


M5  U.S.C.  78Ab). 
«17CFR200.30-3(a)(l). 
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application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereimder.2  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  ("Amex"). 

The  Issuer  has  stated  in  its 
application  that  it  has  met  the 
requirements  of  Amex  Rule  18  by 
complying  with  all  applicable  laws  in 
effect  in  the  State  of  Kansas,  in  which 
it  is  incorporated,  and  with  the  rules  the 
Amex  governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  Usting 
and  registration.  The  Amex  has  in  tiun 
informed  the  Issuer  that  it  does  not 
object  to  the  proposed  withdrawal  of  the 
Issuer's  Security  from  listing  and 
registration  on  the  Exchange. 

The  Board  of  Directors  of  the  Issuer 
approved  a  resolution  on  May  9,  2001 
to  seek  withdrawal  of  the  Issuer's 
Security  from  listing  on  the  Amex.  In 
making  the  decision  to  withdraw  the 
Security  from  listing  on  the  Exchange, 
the  Issuer  considered  its  non- 
compliance with  the  Amex  maintenance 
standards  concerning  the  aggregate 
market  value  of  shares  publicly  held 
and  the  Seciirity's  low  selling  price.  The 
Issuer  represents  that  it  expects  to  file 
a  Form  15  with  the  Commission  to 
formally  suspend  its  duties  to  file 
reports  imder  section  13  ^  and  15(d)  *  of 
the  Act. 

Any  interested  person  may,  on  or 
before  June  13,  2001,  submit  by  letter  to 
the  Secretary  of  the  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  D.C.  20549-0609, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-13528  Filed  5-29-01;  8:45  am] 

aiLLMG  COOe  1010-01 -M 


>  15  U.S.C.  78Ad). 

M7  CFR  240.12d2-2(d). 

'  15  U.S.C.  78ni. 

*  15  U.S.C.  780(d). 

» 17  CFR  200.30-3(a)(l). 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[IMmm  No.  34--44336] 

Order  Extending  the  Deadllnee  for  the 
Exchangee  and  the  National 
Aeeociation  of  Securitiea  Dealere,  Inc. 
To  Submit  Studlee  and  Rule  Filings 
Concerning  the  Implementation  of 
Decimal  Pricing  in  Equity  Securities 
and  Options  Pursuant  to  Section 
11  A(aK3KB)  of  the  Securities 
ExchangsActof  1934 

May  22,  2001. 

Notice  is  hereby  given  that,  pursuant 
to  section  llA(a)(3)(B)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act"),'  the  Securities  and  Exchange 
Commission  ("Commission")  modifies 
its  June  8,  2000  Order  ^  to  the  American 
Stock  Exchange  LLC  ("Amex"),  the 
Boston  Stock  Exchange,  Inc.,  the 
Chicago  Board  Options  Exchange,  Inc., 
the  c£dcago  Stock  Exchange,  Inc.,  the 
Cincinnati  Stock  Exchange,  Inc.,  the 
International  Securities  Exchange,  LLC, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  the  New  York 
Stock  Exchange,  Inc.,  the  Pacific 
Exchange,  Inc.,  and  the  Philadelphia 
Stock  Exchange,  Inc.  (collectively  the 
"Participants"  and  individually  a 
"Participant")  to  extend  the  deadlines 
set  forth  in  the  June  8,  2000  Order  that 
require  the  Participants  to  submit 
studies  concerning  the  implementation 
of  decimal  pricing  in  equity  securities 
and  options  by  June  8,  2001,  and  rule 
filings  to  establish  the  minimum  price 
variation  ("MPV")  in  each  market  for 
quoting  equity  securities  and  options  by 
July  9,  2001. 

The  Commission's  June  8,  2000  Order 
establish  the  fi^mework  for  the 
Participants  to  convert  their  quotation 
prices  in  equity  securities  and  options 
from  fi^ctions  to  decimals.  Pursuant  to 
the  Order,  the  Participants  submitted  an 
implementation  plan  and  successfully 
completed  the  phasing-in  of  decimal 
pricing  in  all  equity  securities  and 
options  on  April  9,  2001. 

The  June  8,  2000  Order  also 
established  two  other  requirements. 
First,  the  Order  required  the 
Participants  to  submit  to  the 
Commission  by  June  8,  2001  studies  that 


*  Section  llA(a)(3)(B)  authorizes  the  Commission, 
in  furtherance  of  its  statutory  directive  to  facilitate 
the-estabUshment  of  a  national  market  system,  by 
rule  or  order,  "to  authority  or  require  self-regulatory 
organizations  to  act  jointly  with  respect  to  matters 
as  to  which  they  share  authority  under  [the  Act)  in 
planning,  developing,  operating,  or  regulating  a 
national  market  system  (or  a  subsystem  thereof)  or 
one  or  more  facilities  thereof."  15  U.S.C.  7Bk- 
1(a)(3)(B). 

'  Securities  Exchange  Act  Release  No.  42914 
Qune  8.  2000).  65  FR  38010  (June  19,  2000). 


would  analyze  how  the  decimal 
conversion  had  afiected  systems 
capacity,  liquidity,  and  trading 
behavior.  These  studies  would  offer 
insights  into  proper  MVPs  that  should 
be  maintained  for  pricing  equity 
securities  and  options,  as  well  as  any 
changes  to  self-regulatory  rules 
necessary  to  maintain  fair  and  orderly 
markets.  Second,  the  Order  required  the 
Participants  to  submit  by  July  9,  2001 
rule  filings  that  would  individually 
establish  an  MPV  for  each  market. 

In  view  of  the  complexities  of  more  of 
the  issues  that  have  been  raised 
concerning  decimal  pricing,^  the 
Commission  believes  that  it  is  necessary 
and  appropriate  to  extend  the  original 
deadlines  set  forth  in  the  June  8,  2000 
Order  for  the  Participants  to  submit 
their  studies  and  rule  filings.  The 
Commission  believes  that  such  an 
extension  is  necessary  to  give  the 
Participants  adequate  time  to 
thoroughly  analyze  all  of  the  vital 
investor  protection  and  market  integrity 
issues  that  need  to  be  addressed  in  order 
to  preserve  the  benefits  of 
decimalization. 

It  Is  Hereby  Ordered,  pursuant  to 
section  llA{a)(3)(B)  of  the  Exchange 
Act,*  that  the  Participants  shall  submit 
their  studies  to  the  Commission  no  later 
than  September  10,  2001,  and  that  the 
Participants  shall  submit  their  rule 
filings  pursuant  to  Section  19(b)t2)  of 
the  Exdiange  Act  no  later  than 
November  5,  2001.  All  other  aspects  of 
the  Commission's  June  8,  2000  Order 
remain  in  effect  until  otherwise  ordered 
by  the  Commission. 

By  the' Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-13473  Filed  5-2»-01;  8:45  am) 

BILUNG  COOE  M1(H)1-II 


'  The  difficulties  inherent  in  conducting  useful 
analyses  of  the  effects  of  decimalization  in  such  a 
short  time  frame  were  also  discussed  in  a  letter 
from  the  Amex  requesting  an  extension  of  the  )une 
8,  2001  deadline  for  decimalization  studies.  See 
letter  to  Annette  Nazareth,  Director,  Division  of 
Market  Regulation,  from  Peter  Quick,  Amex 
President,  dated  My  9,  2001.  The  Commission 
believes  that  the  study  deadline  should  be  extended 
not  only  fat>m  the  Amex,  but  also  for  the  other 
securities  exchanges  and  the  NASD. 

*  15  U.S.C.  78K-1  (a)(3)(B). 
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SECURITIES  AND  Exchange 

COMMISSION 

[Release  No.  34~44256A;  File  No.  SR- 
Ainex-2001-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  by  ttte 
American  Stock  Exchange  LLC 
Relating  to  Independent  Director  and 
Audit  Committee  Requirements 

May  23,  2001. 
Correction 

In  FR  Document  01-11801  beginning 
on  page  23955  for  Thursday,  May  10, 
2001.  the  date  for  File  No.  SR-2001-24 
should  read  May  4 ,  2001 . 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-13474  Filed  5-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-44337;  RIe  No.  SR-Amex- 
2001-15] 

SeH-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  by  the  American  Stock 
Exchange  LLC  Relating  to  Its  Annual 
Electronic  Access  Fee 

May  22.  2001. 

On  March  9,  2001,  the  American 
Stock  Exchange  LLC  ("Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder,^  the  proposed  rule 
change  to  (i)  amend  Article  VII  of  the 
Exchange  Constitution  by  deleting  the 
requirement  that  the  annual  electronic 
access  fee  be  fixed  by  the  Board  of 
Governors  based  on  a  given  formula; 
and  (ii)  set  the  year  2001  electronic 
access  fee  at  $61,363.00. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  16,  2001.3  fhe 
Commission  received  no  comments  on 
theproposal. 

Tne  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange'*  and,  in  particular,  the 


requirements  of  Section  6  of  the  Act ' 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(4) 
of  the  Act  ^  because  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  Exchange  members  and  issuers 
and  other  persons  using  Exchange 
facilities. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  ruled  change  (File  No.  SR- 
Amex-2001-15)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-13531  Filed  5-29-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--«4335;  File  No.  SR-CBOE- 
2001-26] 

SeH-Regulatory  Organizations;  Notice 
Rling  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Incorporated 
Relating  to  a  Four  Month  Extension  of 
ttte  Pilot  Program  To  Eliminate 
Position  and  Exsrcise  Limits  for  FLEX 
Equity  Options 

May  22,  2001. 

FHirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
2001,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  proposed 
rule  change  has  been  filed  by  the  CBOE 
as  a  "non-controversial"  rule  change 
imder  Rule  19-4(f)(6).3  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  44166 
(April  6.  2001),  66  FR  19591. 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 


proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f}. 

s  15  U.S.C.  78f. 

•  15  U.S.C.  78fn))(4). 

'  15  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  788(b)(1). 

» 17  CFR  240.19b-«. 

3 17  CFR  240.19b-4(f)(6). 


L  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  a  four  month 
extension  of  the  pilot  program  that 
provides  for  the  elimination  of  position 
and  exercise  limits  for  S&P  100  Index 
("OEX"),  S&P  500  Index  ("SPX"),  and 
Dow  Jones  Industrial  Average  ("DJX") 
index  options  as  well  as  for  FLEX 
options  overlying  these  indexes.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary. 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifi€Kl  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

1.  Purpose 

On  January  22, 1999,  the  Commission 
approved  a  two-year  pilot  program 
("Pilot  Program")  that  allowed  for  the 
elimination  of  position  and  exercise 
limits  for  options  on  the  SPX,  OEX,  and 
DJX  as  well  as  for  FLEX  options 
overlying  these  indexes.*  By  order  dated 
January  30,  2001,  the  Commission 
extended  the  Pilot  Program  until  May 
22,  2001.5  The  purpose  of  this  proposed 
rule  change  is  to  request  a  four-month 
extension  of  the  Pilot  Program  imtil 
September  22,  2001  to  allow  the 
Commission  additional  time  to  consider 
the  Exchange's  separate  application  for 
permanent  approval  of  the  Pilot 
Program.^ 

The  Approval  Order  required  the 
Exchange  to  submit  a  report  to  the 
Commission  on  the  status  of  the  Pilot 
Program  so  that  the  Commission  could 
use  this  information  to  evaluate  any 
consequences  of  the  program  and  to 


*  See  Securities  Exchange  Act  Release  No.  40969 
(January  22, 1999).  64  FR  49111  (February  1,  1999) 
(approving  SR-CBOE-99-23).  ("Approval  Order") 

<  See  Securities  Exchange  Act  Release  No.  43867 
(January  22.  2001],  66  FR  8250  (January  30,  2001) 
(approving  SR-CBOE-01-01). 

"By  separate  filing  (SR-CBOE-2001-22),  CBOE 
requests  permanent  approval  of  the  Pilot  Program. 
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determine  whether  to  approve  the 
elimination  of  position  and  exercise 
limits  for  these  products  on  a  permanent 
basis.7  The  CBOE  submitted  the 
required  report  to  the  Commission  on 
December  21,  2000.*  The  report 
indicates  that  during  the  review  period, 
CBOE  did  not  discover  any  instances 
where  an  account  maintained  an 
unusually  large  unhedged  position.  The 
data  from  the  report  foimd  that  only  12 
accoimts  established  positions  in  excess 
of  10%  of  the  standard  limit  applicable 
to  each  index  at  the  time  the  Pilot 
Program  was  approved.  These  positions 
were  all  in  SPX  and  most  were 
established  by  firms  and  market  makers. 
All  of  the  accounts  were  hedged, 
although  to  different  degrees.  Most 
important,  CBOE's  analysis  did  not 
'discover  any  abmiations  caused  by  large 
unhedged  positions  during  the  life  of 
the  Pilot  Program.  For  this  reason,  the 
Exchange  believes  that  its  experience 
with  the  Pilot  Program  has  been 
positive.  Accordingly,  CBOE  requests 
that  the  effectiveness  of  the  Pilot 
Program  be  extended  four  months. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  ^  of  the  Act 
in  general  and  in  partiaUar  with  Section 
6(b)(5)  ^0  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  as  well  as  to  protect 
investors  and  the  public  interest,  by 
allowing  for  the  extension  of  a  Pilot 
Program  that  has  enabled  more  business 
to  be  transacted  on  the  exchanges  that 
might  otherwise  have  been  transacted  in 
the  over  the  counter  ("OTC")  market 
without  the  benefit  of  Exchange 
transparency  and  the  guarantee  of  The 
Options  Clearing  Corporation.  The 
Exchange  also  believes  that  the 
proposed  rule  change  is  consistent  with 
section  llA  of  the  Act "  in  that  it  will 
enhance  competition  by  allowing  the 
Exchange  to  compete  better  with  the 


'  In  the  Approval  Order,  the  ConunissioD  stated: 
"CBOE  will  provide  the  Commission  with  a  report 
detailing  the  size  and  different  types  of  strategies 
employed  with  respect  to  positions  established  in 
those  classes  not  subject  to  position  limits.  In 
addition,  the  report  will  note  whether  any  problems 
resulted  due  to  the  no  limit  approach  and  any  other 
information  that  may  be  useful  in  evaluating  the 
effectiveness  of  the  pilot  program.  The  Commission 
expects  that  CBOE  will  take  prompt  action, 
including  timely  communication  with  the 
Commission  and  other  marketplace  self-regulatory 
organizations  responsible  for  oversight  of  trading  in 
component  stocks,  should  any  unanticipated 
adverse  market  effects  develop." 

•Letter  from  Patricia  L.  Cemy,  Director,  Office  of 
Trading  Practices.  CBOE,  to  Elizabeth  lOng. 
Division  of  Market  Regulation,  SEC,  dated 
December  21,  2000. 

•15U.S.C.  78f(b). 

'»15  U.S.C  78f[bM5). 

"  15  U.S.C  78k-l. 


OTC  market  in  options  and  with  entities 
not  subject  to  position  limit  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Bmden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectivenen  of  the 
PropoMd  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effiective  pursuant  to  section  19(b)(3)(A) 
of  the  Act "  and  Rule  19b-4(f)(6) 
thereunder  '^  because  the  proposed  rule 
change  (1)  does  not  significandy  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  the  filing,  or  such 
shorter  time  that  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.^* 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
intnest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
rule  change  be  accelerated  to  become 
operative  on  May  22,  2001,  because 
such  action  will  allow  the  Exchange  to 
continue  the  Pilot  Program  without 
interruption  while  the  Commission 
determines  whether  to  approve  the  Pilot 
Program  on  a  permanent  basis.  The 
Commission  finds  that  accelerating  the 
operative  date  of  the  rule  change  to 
prevent  interruption  of  the  Pilot 
Program  while  the  Commission 
considers  the  permanent  approval 
request  is  consistent  with  tiie  protection 


of  investors  and  the*  jiublic  interest,  and 
thus  designates  May  22,  2001  as  the 
operative  date  of  the  filing.^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-2001-26  and  should  be 
submitted  by  June  20,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '• 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-13530  Filed  5-29-01;  8:45  ami 
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»»15U.S.C.  78fn))(3)(A). 

"  17  CFR  24O.19b-4(0(6).  For  purposes  only  of 
accelerating  the  operative  date  of  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

**The  Conmiission  has  determined  to  waive  the 
requirement  the  CBOE  provide  the  Commission 
with  written  notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days  prior  to  the 
filing  date. 


"  The  Commission  requests  that  the  CBOE 
update  the  Commission  on  any  problems  that  have 
developed  with  the  pilot  since  the  last  extension, 
including  any  compliance  issues,  and  whether  there 
have  been  any  large  unhedged  positions  that  have 
raised  concerns  for  the  CBOE.  In  addition,  the 
Commission  reiterates  the  expectation  that  the 
CBOE  will  take  prompt  action,  including  timely 
communication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  component 
stocks,  should  any  unanticipated  adverse  maricet 
efiects  develop.  See  note  7,  supra. 

«•  17  CFR  2O0.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44339;  Hie  No.  SR-CBOE- 
2001-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the  Proposed 
Order  "PACER" 

May  22,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  2, 
2001,  the  Chicago  Board  Options 
I  Exchange,  Incorporated  ("CBOE"  or 
I  ^'Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  1,  n,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  April  20, 
2001,  the  CBOE  submiUed  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 

re  Proposed  Rule  Change 
The  CBOE  proposes  to  amend  its  rules 
to  add  a  new  parameter,  the  order 
PACER,  to  its  Order  Routing  System 
("ORS").  PACER  will  enable  the  CBOE 
to  modulate  the  frequency  of  executions 
through  the  Exchange's  Retail 
Automatic  Execution  System  ("RAES"). 
Below  is  the  text  of  the  proposed  rule 
change,  as  amended  by  Amendment  No. 
1.  Proposed  new  language  is  italicized. 

Rule  6.8:  RAES  Operations 

(d)fvij 

The  appropriate  Floor  Procedure 
Committee  ("FPC")  may  regulate  the 
frequency  of  executions  through  RAES.  To 
regulate  the  frequency,  the  FPC  may  institute 

'PACER  interval"  applicable  to  a  member 
Inn's  RAES  orders  on  the  same  side  of  the 
naricet  within  a  given  class  of  options.  The 
PACER  interval,  which  shall  be  activated  by 
an  initial  RAES  execution,  shall  prohibit 
subsequent  RAES  executions  by  the  same 


MS  U.S.C.  788(b)(1). 

M7CFR240.19b-4. 

'  In  Amendment  No.  1 ,  the  CBOE  described  the 
circumstances  in  which  a  Oesignated  Primary 
Market  Maker  ("DPM")  may  disengage  and 
reactivate  PACER.  In  addition.  Amendment  No.  1 
also  made  technical  corrections  to  the  language  of 
the  proposed  rule  change.  See  letter  from  Stephen 
M.  Youhn,  Attorney.  CBOE,  to  Gordon  Fuller, 
Counsel  to  the  Assistant  Director,  Division  of 
Market  Regulation,  SEC,  dated  April  19,  2001. 
Amendment  No.  1  is  discussed  in  more  detail  in 
Section  O.A.  below. 


member  firm  on  the  same  side  of  the  market 
within  the  same  class  until  a  set  amount  of 
time  (the  PACER  interval)  expires.  Upon 
expiration  of  the  PACER  interval,  that 
member  firm  would  again  be  entitled  to 
receive  RAES  executions  in  that  class,  subject 
to  subsequent  PACER  restrictions.  The 
appropriate  FPC  shall  determine  the  length 
of  the  PACER  interval.  RAES-eligible  orders 
received  during  the  PACER  inten'al  shall  be 
routed  to  PAR.  The  PACER  interval  shall  not 
be  applicable  to  orders  that  execute  against 
EBOOK. 

When  there  is  a  large  influx  of  orders  that 
route  from  RAES  that  are  rerouted  for 
manual  handling  such  that  there  are  more 
orders  than  can  be  handled  expeditiously, 
the  DPM  for  the  class,  with  input  from  the 
trading  crowd,  shall  have  the  ability  to 
disengage  the  order  PACER  for  that  class. 
When  the  influx  of  orders  subsides  such  that 
orders  may  be  handled  expeditiously,  the 
DPM  in  the  affected  class,  upon  receipt  of 
approval  by  two  Floor  Officials,  may 
reactivate  PACER  in  the  affected  class. 

For  purposes  of  this  rule,  long  (short)  calls 
and  short  (long)  puts  shall  be  considered  to 
be  on  the  same  side  of  the  market. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
CBOE  Rule  6.8(d)  to  enable  the 
appropriate  Floor  Procedure  Committee 
("FPC")  to  limit  die  frequency  with 
which  member  firms  can  receive 
executions  through  RAES.  Under  the 
proposal,  CBOE  will  add  a  new 
parameter,  the  order  PACER,  that  will 
enable  it  to  modulate  the  frequency  of 
executions  through  RAES.  The  CBOE 
represents  that  the  proposal  is  designed 
to  permit  customers  to  continue  to 
receive  the  benefits  of  automatic 
execution  of  their  small  option  orders 
while  at  the  same  time  allowing  market 
makers  to  limit  their  exposure  to 
artificial  depth. 

When  PACIiR  is  engaged,  individual 
member  firms  will  be  entiUed  to 
execute,  in  a  particular  class,  one  RAES 
order  (regardless  of  series)  on  the  same 


side  of  the  market  every  designated 
number  of  seconds.  The  appropriate 
FPC  shall  determine  and  establish  the 
length  of  time  for  the  -PACER  interval 
setting  on  a  class-by-class  basis.*  If  the 
PACEK  interval  is  established  at  five 
seconds,  each  individual  member  firm 
would  be  entitled  to  receive  one 
execution  through  RAES  for  all  orders 
in  all  series  within  the  same  class  on  the 
same  side  of  the  market  per  five-second 
interval.  For  purposes  of  this  proposal, 
the  following  orders  shall  be  deemed  to 
be  on  the  same  side  of  the  market: 

•  Long  calls  and  short  puts  (bullish 
side  of  the  class) 

•  Short  calls  and  long  puts  (bearish 
side  of  the  class) 

For  example,  if  Firm  XYZ  executes  an 
order  through  RAES  to  buy  50  calls  for 
a  particular  option,  it  would  be 
ineligible  to  receive  additional  RAES 
executions  for  either  long  calls  or  short 
puts  in  any  series  of  that  option  class 
imtil  the  PACIER  interval  period 
expired.  Firm  XYZ  orders  on  the 
opposite  side  of  the  market  (i.e.,  short 
calls  and  long  puts)  would  be  eligible 
for  execution,  subject  to  the  PACER 
parameters  applicable  to  the  opposite 
side  of  the  market  (i.e.,  one  order 
execution  every  x  seconds).  Firms 
XYZ's  RAES-eligible  orders  sent 
through  ORS  that  are  received  during 
the  period  the  PACER  interval  precludes 
automatic  execution  (i.e.,  before  x 
seconds  expire)  would  not  be  routed  to 
RAES  and  instead  would  be  sent  to  PAR 
where  they  would  be  handled  in 
accordance  with  applicable  procedures. 

The  PACER  interval  will  apply  only 
to  RAES  orders  that  would  be  assigned 
to  market  makers  via  standard  RAES 
allocation  methods  (e.g.,  the  Wheel  or 
Variable  RAES).  As  such,  the  PACER 
interval  woidd  not  apply  to  RAES 
orders  executed  against  EBOOK  via  ABP 
or  ABP  Split-Price.5  As  an  example,  if 


*  While  the  appropriate  FPC  shall  establish  the 
length  of  the  PACER  interval,  the  Designated 
Primary  Market  Maker  ("DPM")  for  a  particular 
class,  with  input  from  the  trading  crowd,  shall  have 
the  ability  to  disengage  and  reactivate  the  order 
PACER  for  that  class  under  the  circumstances  set 
forth  in  Amendment  No.  1.  These  circumstances  are 
discussed  below. 

^  ABP  is  an  acronym  for  the  Exchange's 
Automated  Book  Priority  system.  ABP  enables  a 
RAES  order  to  execute  against  the  book  when  the 
book  represents  the  best  price  on  the  Exchange.  See 
Securities  Exchange  Act  Release  No.  41995  (October 
8,  1999),  64  FR  56547  (October  20,  1999)  (SR- 
CBOE-99-29).  Under  ABP  Split  Price,  if  an 
incoming  RAES  order  is  larger  than  a  booked  order 
that  is  establishing  the  Exchange's  best  price,  the 
RAES  order  will  be  executed  against  the  booked 
order.  Formerly,  the  remainder  of  that  RAES  order 
would  be  executed  in  its  entirety  at  the  book  price 
against  market-makers  (>ariicipating  on  RAES. 
Under  ABP  Split  Price,  the  RAES  order  is  only 
executed  at  the  booked  price  up  to  a  pre-*el  "Book 

Continind 
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the  EBOOK  represents  the  best  price  for 
a  series  along  with  Autoquote  and  ORS 
receives  three  RAES-eligible  orders  to 
buy  the  same  series  (submitted  by  the 
same  member  firm),  the  first  order 
would  be  executed  against  the  EBOOK 
(extinguishing  the  order  on  the  book). 
The  second  order  would  be  executed  in 
RAES,  activating  the  PACER  interval 
timer.  The  third  order,  because  it  was 
received  during  the  period  the  PACER 
interval  was  activated,  would  not 
receive  automatic  execution  and  instead 
would  be  routed  to  the  PAR  station. 

In  Amendment  No.  1,  the  CBOE 
revised  the  language  of  proposed  Rule 
6.8(d)(vi)  to  clarify  the  circxmistances  in 
which  the  DPM  for  a  particular  class 
may  disengage  and  reactivate  PACER  for 
that  class.  The  Amendment  states  that 
the  DPM  may  disengage  PACER  for  a 
particular  class,  with  input  from  the 
trading  crowd,  "[w]hen  there  is  a  large 
influx  of  orders  that  route  from  RAES 
that  are  rerouted  for  manual  handling 
such  that  there  are  more  orders  than  can 
be  handled  expeditiously  *  *  *  ."  ^ 
When  the  influx  of  orders  subsides  such 
that  orders  may  again  be  handled 
expeditiously,  the  DPM  in  the  affected 
class  may  activate  PACER  for  that  class 
upon  receipt  of  approval  by  two  Floor 
officials.  In  this  connection,  the  CBOE 
represents  that  it  will  comply  in  all 
respects  with  CBOE  Rule  6.8.08.'' 
Specifically,  the  CBOE  states  that  it  will 
document  all  instances  in  which  PACER 
is  disengaged  in  a  class  and 
subsequently  reengaged  during  the  same 
trading  day,  the  reasons  for  such  action, 
and  the  identity  of  the  Floor  Officials 
involved  in  the  decision  to  reengage 
PACER.8 

In  addition,  in  Amendment  No.  1  the 
CBOE  represented  that  it  expects  that 
PACER  will  be  activated  floor-wide  in 
all  classes  under  normal  market 
conditions.  The  CBOE  stated  that,  while 
the  Equity  FPC  ("EFPC")  retains  the 


Price  Commitment  Quantity"  set  by  the  FPC. 
Thereafter,  if  any  part  of  the  RAES  order  is  still 
unfilled,  the  remainder  will  be  executed  at  the  next 
prevailing  bid  or  offer,  i.e.,  the  book  price  or  the 
Autoquote  price.  If  the  Autoquote  system  is  not  in 
effect,  the  remainder  of  the  RAES  order  would  be 
routed  to  the  crowd  PAR  terminal  for  manual 
execution,  whether  against  the  book  or  competing 
members  of  the  trading  crowd.  See  Securities 
Exchange  Act  Release  No.  43932  (February  6,  2001), 
66  FR  10332  (February  14.  2001)  (SR-CBOE-OO- 
21). 

^  Amendment  No.  1 ,  supnj  note  3. 

'CBOE  Rule  6.8.08  states  that  "Itjhe  Exchange 
will  document  in  its  Control  Room  log,  or  in  any 
other  format  provided  for  by  the  Exchange,  any 
action  taken  to  disengage  RAES  or  to  operate  RAES 
in  a  manner  other  than  normal,  the  option  classes 
affected  by  such  action,  the  time  such  action  was 
taken,  the  Exchange  officials  who  undertook  such 
action,  and  the  reasons  why  such  action  was 
taken." 

'  See  Amendment  No.  1 ,  supra  note  3. 


authority  to  establish  the  length  of  the 
PACER  interval,  the  EFPC  normally 
meets  only  once  every  two  weeks.  This 
will  preclude  it  irom  determining  to 
alter  the  length  of  the  PACER  interval 
on  an  intraday  basis.  The  CBOE  stated 
that,  as  indicated  in  the  original  filing, 
the  EFPC  has  the  authority  to  deactivate 
PACER  for  a  particular  class  or  to 
establish  the  length  of  the  PACER 
interval  on  a  class-by-class  basis.  The 
CBOE  represented  that  it  wiU  post  on  its 
public  website  the  length  of  the  PACER 
interval  applicable  to  all  affected 
classes. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal 
represents  an  efficient  mechanism 
whereby  customers  can  continue  to 
receive  the  benefits  of  automatic 
execution  of  thefr  small  option  orders 
while  at  the  same  time  allowing  market 
makers  to  limit  their  exposure  to 
artificial  depth.  For  these  reasons,  the 
Exchange  believes  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  under  the  Act 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  section  6(b)  of  the  Act. 
Specifically,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  requirements  under  section  6(b)(5)  ^ 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Furthermore,  the  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  the  Act's  requirement  that  an 
exchange's  rules  not  be  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  of  EfiGectiTeBess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington.  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Conmoission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-2001-16  and  should  be 
submitted  by  June  20,  2001. 

For  the  Commission,  by  the  Ehvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-13532  Filed  5-29-01;  8:45  am) 

BILUNO  COOC  8010-01-M 


9  15  U.S.C.  78(f)(b)(5). 


'» 17  CFR  20O.3O-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44340;  File  No.  SR-4SE- 
2001-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  International 
Securities  Exchange  LLC  Related  to  a 
Temporary  Extension  of  Allocation 
Algorithm  Pilot 

May  22,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
2001,  the  International  Securities 
Exchange  LLC  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Seouities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  ISE.  The 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change 
and  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
Supplementary  Material  .01  to  ISE  Rule 
713  to  temporarily  extend,  until  August 
1,  2001,  the  efi'ectiveness  of  the 
Exchange's  allocation  algorithm  pilot, 
approved  by  the  Commission  on  May 
22,  2000.3  -Hie  Exchange  is  requesting 
accelerated  approval  of  the  proposed 
rule  change  so  that  the  current 
allocation  formula  will  continue  to 
remain  in  effect  on  a  pilot  basis  while 
the  Commission  considers  the 
Exchange's  request  for  permanent 
approval  of  the  allocation  formula.  The 
text  of  the  proposed  rule  change  is 
available  at  the  ISE  and  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  HI  below.  The  ISE  has  prepared 


simimaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  ISE  Rule  713,  orders  sent  to  the 
ISE  are  executed  at  the  best  bid  or  offer 
first  against  public-customer  limit 
orders  on  the  ISE's  limit  order  book  and 
then  against  market  maker  quotes  and 
professional  orders  according  to  an 
allocation  formula.  This  allocation 
formula  is  specified  in  Supplementary 
Material  .01  to  ISE  Rule  713.  As 
discussed  above,  the  portion  of  the 
allocation  formula  that  gives  the 
primary  market  maker  ("PMM")  priority 
over  other  market  makers  and 
professional  orders  with  respect  to 
orders  of  five  contracts  or  fewer  was 
approved  by  the  Commission  on  May 
22,  2000  on  a  one-year  pilot  basis. 
According  to  the  Exchange,  it  will  be 
filing  shortly  a  proposed  rule  change 
with  the  Commission  requesting 
permanent  approval  of  the  current 
allocation  formula.  The  Exchange  is 
requesting  that  the  current  pilot  be 
extended  until  August  1,  2001  so  that 
the  current  allocation  formula  vfill 
remain  in  effect  while  the  Commission 
considers  its  request  for  permanent 
approval.* 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  6(b)(5)  of  the  Act,^ 
which  requires  that  an  exchange  have 
rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 


>  15  use.  788(b)(1). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  42808 
(May  22,  2000).  65  FR  34515  (May  30,  2000). 


*  Pursuant  to  the  terms  of  the  pilot,  the  ISE  was 
required  to  provide  the  Commission  with 
confidential  statistics  regarding  executions  on  a 
quarterly  basis.  In  addition,  the  ISE  was  required  to 
lower  the  size  of  the  orders  for  which  the  PMM 
receives  priority  if  more  than  40%  of  the  total 
volume  executed  on  the  ISE  (excluding  facilitation 
volume)  was  comprised  of  orders  for  five  or  fewer 
contracts  executed  by  PMMs.  During  the  term  of  the 
pilot,  the  Exchange  has  provided  the  statistics  as 
required  and  made  no  adjustments  to  the  order  size 
for  which  the  PMM  receives  priority  as  the 
percentage  of  orders  for  five  or  fewer  contracts 
executed  by  PMMs  did  not  approach  the  40% 
threshold.  The  Exchange  will  continue  to  provide 
the  required  statistics  during  the  pilot  extension. 

S15  U.S.C.  78f(b){5). 


system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  SolicitatlDn  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  commission's  Public  Reference 
Room.  Copies  of  such  filing  v«rill  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2001-16  and  should  be 
submitted  by  June  20.  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  granting  a  temporary 
extension  to  the  existing  pilot  program 
relating  to  the  ISE's  existhig  allocation 
algorithm,  as  described  in  the  proposed 
rule  change,  is  consistent  with  the 
requirements  of  section  6  of  the  Act* 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.''  Specifically,  the 
Commission  believes  the  proposal  is 


•15  U.S.C.  78f. 

7  In  approving  the  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C  78c(0. 
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consistent  with  Section  6(b)(5)  of  the 
Act"  because  it  will  facilitate 
transactions  in  seciihties,  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market, 
by  allowing  the  ISE  to  continue  to 
operate  its  system  on  a  pilot  basis  imtil 
August  1 ,  2001  according  to  the 
established  allocation  algorithm  and 
allow  market  participants  to  rely  upon 
the  current  featvires  of  the  ISE's  system, 
imtil  such  time  as  the  Commission  has 
the  opportunity  to  review  the  ISE's 
request  for  permanent  approval  of  its 
allocation  algorithm. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  ISE  has  not  requested  any 
change  to  its  existing  allocation 
algorithm,  which  was  previously 
approved  by  the  Commission  on  a  pilot 
basis.  Rather,  it  has  requested  only  a 
temporary  extension  of  this  pilot 
program  until  August  1,  2001,  during 
which  time  the  Conmiission  expects  to 
review  the  ISE's  proposal  for  permanent 
approval.  The  Commission  notes  that  it 
has  received  no  complaints  regarding 
the  operation  of  the  allocation  algorithm 
during  the  pilot  period.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act.^ 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  is  hereby 
approved  on  an  accelerated  basis  as  a 
pilot  scheduled  to  expire  on  August  1, 
2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

MargarH  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-13529  Filed  5-29-01;  8:45  am] 

BHJJNQ  C006  WIIMn-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastar  #3337] 

State  of  Iowa;  Amendment  #2 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  21. 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  include  Henry 


•  15  U.S.C.  78«(b)(5). 
•15U.S.C.  78f. 
'015  U.S.C.  788(b)(2). 
"  17  CFR  20O.30-3(a)(12). 


and  Sac  Ckiunties  in  the  State  of  Iowa  as 
disaster  areas  caused  by  flooding  and 
severe  storms  beginning  on  April  8, 
2001  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Cherokee,  Cirawford  and  Ida 
Counties  in  the  State  of  Iowa  may  be 
filed  until  the  specified  date  at  the 
previously  designated  location.  Any 
counties  contiguous  to  the  above  named 
primary  counties  and  not  listed  here 
have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
1,  2001  and  for  economic  injury  the 
deadline  is  February  1,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  23,  2001. 

Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  01-13561  Filed  5-29-01;  8:45  am] 

BN-UNQ  CODE  1025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaater  #3340] 

Commonwealth  of  Puerto  Rico; 
Amendment  #2 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  11, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  May  6,  2001  and 
continuing  through  May  11,  2001. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
15,  2001  and  for  economic  injury  the 
deadline  is  February  15,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  23,  2001. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-13560  Filed  5-29-01;  8:45  am] 
aajJNO  cooe  aeis-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Weeic  Ending  May  18, 
2001. 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 


and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2001-9673 

Date  Filed:  May  14,  2001 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC2  EUR  0377  dated  May 
11,  2001,  TC2  Within  Europe  Expedited 
Resolution  002tt,  PTC2  EUR  0378  dated 
May  1 1 ,  2001 ,  TC2  Within  Europe 
Expedited  Resolution  002mm,  PTC2 
EUR  0379  dated  May  11,  2001,  TC2 
Within  Europe  Expedited  Resolution 
002o,  Intended  effective  dates: 
September  1,  September  15,  September 
17.2001 

Docket  Number:  OST-2001-9674 

Date  Filed:  May  14.  2001 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC2  EUR  0380  dated  May 
11,  2001,  TC2  Within  Europe  Expedited 
Resolution  002p.  PTC2  EUR  0381  dated 
May  11,  2001,  TC2  Within  Europe 
Expedited  Resolution  002v,  Intended 
effective  dates:  October  1,  November  1. 
2001. 

Efocket  Number:  OST-2001-9712 

Date  Filed:  May  17,  2001 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC  COMP  0808  dated  May 
18,  2001,  Mail  Vote  125— Resolution 
010b,  TC2/TC23  Special  Passenger 
Amending  Resolution  from  C^rmany. 
Intended  effective  date:  June  1,  2001. 

Dorothy  Y.  Beard 

Federal  Register  Liaison . 

[FR  Doc.  01-13555  Filed  5-29-01;  8:45  am] 

BILUNG  COOC  401O-63-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard; 
Ford 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (EKDT). 
ACTKM:  Grant  of  petition  for  exemption. 

SUMMARY:  This  document  grants  in  full 
the  petition  of  Ford  Motor  Company 
(Ford)  for  an  exemption  of  a  hi^-theft 
line,  the  Mercury  Grand  Marquis,  frtim 
the  parts-marking  requirements  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  This  petition  is  granted 
because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
line  as  standard  equipment  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
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the  parts-marking  requirements  of  the 
Theft  Prevention  Standard. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Consumer  Programs,  NHTSA,  400 
Seventh  Street,  S.W..  Washington  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  niunber  is 
(202) 493-2290. 

SUPPLEMENTARY  INFORMATION:  In  a 
petition  dated  April  9,  2001,  Ford 
requested  an  exemption  bom  the  parts 
marking  requirements  of  the  Theft 
Prevention  Standard  (49  CFR  Part  541) 
for  the  Mercury  Grand  Marquis  vehicle 
line  beginning  in  MY  2002. 

The  petition  is  pursuant  to  49  CFR 
part  543,  Exemption  From  Vehicle  Theft 
Prevention  Standard,  which  provides 
for  exemptions  based  on  the  installation 
of  an  antitheft  device  as  standard 
equipment  for  the  entire  line. 

Review  of  Ford's  petition  disclosed 
that  certain  information  was  not 
provided  in  its  original  petition. 
Consequently,  by  telephone  call  on 
April  16,  2001,  Ford  was  informed  of  its 
areas  of  deficiency.  Subsequently  on 
May  9,  2001,  Ford  submitted  its 
supplemental  information  addressing 
these  deficiencies.  Ford's  April  9  and 
May  9,  2001  submissions  together 
constitute  a  complete  petition,  as 
required  by  49  CFR  Part  543.7,  in  that 
it  met  the  general  requirements 
contained  in  §  543.5  and  the  specific 
content  requirements  of  §  543.6. 

In  its  petition.  Ford  provided  a 
detailed  description  and  diagram  of  the 
identity,  design,  and  location  of  the 
components  of  the  antitheft  device  for 
the  line.  Ford  will  install  its  antitheft 
device,  the  SecuriLock  Passive  Anti- 
Theft  Electronic  Engine  Immobilizer 
System  (SecuriLock)  as  standard 
equipment  on  the  MY  2002  Mercury 
Grand  Marquis.  The  system  has  been 
voluntarily  installed  as  standEird 
equipment  on  its  Mercury  Grand 
Marquis  line  since  MY  2000. 

In  order  to  ensui«  the  reliability  and 
durability  of  the  device,  Ford  conducted 
tests,  based  on  its  own  specified 
standards.  Ford  provided  a  detailed  list 
of  the  tests  conducted  and  stated  its 
belief  that  the  device  is  reliable  and 
durable  since  it  complied  with  Ford's 
specified  requirements  for  each  test.  The 
environmental  and  functional  tests 
conducted  were  for  thermal  shock,  high 
temperature  exposure,  low-temperature 
exposure,  powered/thermal  cycle, 
temperattue/humidity  cycling,  constant 
humidity,  end-of-line,  functional, 
random  vibration,  tri-temperature 


parametric,  bench  drop,  transmit 
current,  lead/lock  strength/integrity, 
output  frequency,  resistance  to  solvents, 
output  field  strength,  dust,  and 
electromagnetic  compatibility.  Ford 
requested  confidential  treatment  for 
some  of  the  information  and 
attachments  submitted  in  support  of  its 
petition.  Ford's  request  for  confidential 
treatment  will  be  addressed  by  separate 
notification. 

The  Ford  SecuriLock  is  a  transponder- 
based  electronic  immobilizer  system. 
The  device  is  activated  when  the  driver/ 
operator  turns  off  the  engine  by  using 
the  properly  coded  ignition  key.  When 
the  ignition  key  is  turned  to  the  start 
position,  the  transceiver  module  reads 
the  ignition  key  code  and  transmits  the 
code  to  the  powertrain's  electronic 
control  module  (PCM).  The  vehicle's 
engine  can  only  be  started  if  the 
transponder  code  matches  the  code 
previously  programmed  into  the 
powertrain's  electronic  control  module. 
If  the  code  does  not  match,  the  engine 
will  be  disabled. 

Ford  stated  that  there  are  seventy-two 
quadrillion  different  codes  and  each 
transponder  is  hard-coded  with  a 
unique  code  at  the  time  of  vehicle 
assembly.  Additionally,  Ford  stated  that 
communication  between  the  SecuriLock 
transponder  and  the  powertrain's 
electronic  control  module  is  encrypted 
and  share  security  data,  making  them  a 
matching  pair.  Consequently,  the  paired 
modules  will  not  function  in  other 
vehicles  if  separated  from  each  other. 

Ford  stated  that  its  SecuriLock  system 
incorporates  a  theft  indicator  using  a 
light-emitting  diode  (LED)  that  provides 
a  visual  indicator  to  the  driver/operator 
as  to  the  "set"  and  "imset"  condition  of 
the  device.  When  the  ignition  is  initially 
turned  to  the  "ON"  position,  a  3-second 
continuous  LED  indicates  that  the 
device  is  "unset."  When  the  ignition  is 
turned  to  "OFF,"  a  flashing  LED 
indicates  the  device  is  "set"  and 
provides  visual  information  that  the 
vehicle  is  protected  by  the  SecuriLock 
system.  Ford  states  that  the  integration 
of  the  setting/unsetting  device 
(transponder)  into  the  ignition  key 
assures  activation  of  the  device. 

Ford  believes  that  its  new  device  is 
reliable  and  durable  because  its  does  not 
have  any  moving  parts,  nor  does  it 
require  a  separate  battery  in  the  key.  If 
the  correct  code  is  not  transmitted  to  the 
electronic  control  module 
(accomplished  only  by  having  the 
correct  key),  there  is  no  way  to 
mechanically  override  the  system  and 
start  the  vehicle.  Furthermore,  Ford 
stated  that  with  the  sophisticated  design 
and  operation  of  the  electronic  engine 
immobilizer  system,  conventional  theft 


methods  are  ineffective  (i.e.,  hot-wiring 
or  attacking  the  ignition-lock  cylinder). 
Ford  reemphasized  that  any  attempt  to 
slam-pull  the  ignition-lock  cylinder  will 
have  no  effect  on  a  thiePs  ability  to  3tart 
the  vehicle. 

Ford  stated  that  the  effectiveness  of  its 
SecuriLock  device  is  best  reflected  in 
the  reduction  of  the  theft  rates  for  its 
Mustang  GT  and  Cobra  models  bom  MY 

1995  to  1996.  The  SecuriLock  antitheft 
device  was  volimtarily  installed  on  all 
Mustang  GT  and  Cobra  models,  and  the 
Tatirus  LX  and  SHO  models  as  standard 
equipment  in  MY  1996.  In  MY  1997,  the 
SecuriLock  system  was  installed  on  the 
entire  Mustang  vehicle  line  as  standard 
equipment.  Ford  notes  that  a 
comparison  of  the  National  Crime 
Information  Center's  (NCIC)  calendar 
year  (CY)1995  theft  data  for  MY  1995 
Mustang  GT  and  Cobra  vehicles  without 
an  immobilizer  device  installed  with 
MY  1997  data  for  Mustang  GT  and 
Cobra  vehicles  with  an  inmiobilizer 
device  installed,  shows  a  reduction  in 
thefts  of  approximately  70%  for  the 
vehicles  with  the  immobilizer.  With  the 
introduction  of  SecuriLock  on  all  2000 
Taurus  models,  the  NCIC  data  show  a 
63%  drop  in  theft  rate  compared  with 
the  non-SecuriLock  equipped  1999 
Taurus  models. 

As  part  of  its  submission.  Ford  also 
provided  a  Highway  Loss  Data  Institute 
(HLDI)  theft  loss  bulletin.  Vol.  15,  No. 
1,  September  1997,  which  evaluated 

1996  Ford  Mustang  and  Taurus  models 
fitted  with  the  SecuriLock  device  and 
corresponding  1995  models  without  the 
SecuriLock  device.  The  results  as 
reported  by  HLDI  indicated  a  reduction 
in  overall  theft  losses  by  approximately 
50%  for  both  Mustang  and  Taiuus 
models. 

Additionally,  Ford  stated  that  its 
SecuriLock  device  has  been 
demonstrated  to  various  insurance 
companies,  and  as  a  result  AAA 
Michigan  and  State  Farm  now  give  an 
antitheft  discoimt  for  all  Ford  vehicles 

[uipped  with  the  SecuriLock  device, 
ord's  proposed  device,  as  well  as 
other  comparable  devices  that  have 
received  full  exemptions  bom  the  parts- 
marking  requirements,  lacks  an  audible 
or  visible  alarm.  Therefore,  these 
devices  caimot  perform  one  of  the 
functions  listed  in  49  CFR  part 
542.6(a)(3),  that  is,  to  call  attention  to 
unauthorized  attempts  to  enter  or  move 
the  vehicle.  However,  theft  data  have 
indicated  a  decline  in  theft  rates  far 
vehicle  lines  that  have  been  equipped 
with  antitheft  devices  similar  to  that 
which  Ford  proposes.  In  these 
instances,  the  agency  has  concluded 
that  the  lack  of  a  visual  or  audio  alarm 
has  not  prevented  these  antitheft 


To 


29376 


Federal  Register  /  Vol.  66.  No.  104  /  Wfidnesdai!£;^y  30.  2g6£/.NotiMl> 


devices  from  being  effective  protection 
against  theft. 

On  the  basis  of  comparison.  Ford  has 
concluded  that  the  antitheft  device 
proposed  for  its  vehicle  line  is  no  less 
effective  than  those  devices  in  the  lines 
for  which  NHTSA  has  already  granted 
full  exemptions  from  the  parts-marking 
requirements. 

Based  on  the  evidence  submitted  by 
Ford,  the  agency  believes  that  the 
antitheft  device  for  the  Mercury  Grand 
Marquis  vehicle  line  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
theft  prevention  standard  (49  CFR  part 
541). 

The  agency  believes  that  the  device 
will  provide  four  of  the  five  typ>es  of 
performance  listed  in  49  CFR  part 
543.6(a)(3):  promoting  activation; 
preventing  defeat  or  cinnimvention  of 
the  device  by  imauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durabili^  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  part  543.6(a)(4)  and  (5),  the 
agency  finds  that  Ford  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Ford  provided  about  its 
antitheft  device. 

For  the  foregoing  reasons,  the  agency 
hereby  grants  in  full  Ford  Motor 
Company's  petition  for  an  exemption  for 
the  MY  2002  Merciiry  Grand  Muqiiis 
vehicle  line  frtim  the  parts-marking 
requirements  of  49  CFR  part  541. 

u  Ford  decides  not  to  use  the 
exemption  for  this  line,  it  must  formally 
notify  the  agency,  and,  thereafter,  must 
fully  mark  the  line  as  required  by  49 
CFR  parts  541.5  and  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

NHTSA  notes  that  if  Ford  wishes  in 
the  futuje  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  i}etition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  imder  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line's  exemption  is  based.  Further. 
§  543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  bom  the  one 
specified  in  that  exemption."  The 
agency  wishes  to  minimize  the 
administrative  burden  that  §  543.9(c)(2) 
could  place  on  exempted  vehicle 
manufocturers  and  itself.  The  agency 
did  not  intend  in  drafting  part  543  to 
require  the  submission  of  a  modification 


petition  for  every  change  to  the 
components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimis.  Therefore, 
NHTSA  suggests  that  if  the 
manufacturer  contemplates  making  any 
changes,  the  effects  of  which  might  be 
characterized  as  de  minimis,  it  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
authority  at  49  CFR  1.50. 

Issued  on:  May  23,  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-13553  Filed  5-29-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPOFITATION 

RMearch  and  Spaclal  Programs 
Admlnlsli'atlofi 

[Dockat  No.  RSPA-00-8026  (POA-26(R))] 

Application  by  Boston  &  llaina  Corp. 
for  a  Praamplion  Dalannination  aa  to 
MasaadMiaalts' DaHnltions  of 
Hazardous  Malariaia 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTKM:  Notice  extending  rebuttal  period 
for  public  comment. 

summary:  RSPA  is  extending  tiie  period 
for  interested  parties  to  submit  rebuttal 
comments  on  an  application  by  Boston 
k  Maine  Corporation  for  an 
administrative  determination  whether 
Federal  hazardous  materials 
transportation  law  preempts  the 
Commonwealth  of  Massachusetts' 
definitions  of  "hazardous  materials"  as 
applied  to  hazardous  materials 
transportation. 

DATES:  Rebuttal  comments  received  on 
or  before  June  12,  2001,  will  be 
considered  before  an  administrative 
ruling  is  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Rebuttal  comments  may  discuss 
only  those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  all 
comments  received  may  be  reviewed  in 
the  Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Sti«et.  SW..  Washington,  DC 
20590-0001.  The  application  and  all 
comments  are  also  available  on-line 
through  the  home  page  of  EKDT's  Docket 
Management  System,  at  "http:// 
dms.dot.gov." 

Comments  must  refer  to  Docket  No. 
R§PA-00-6026  and  may  be  submitted  . 


to  the  docket  either  In  writing  or 
electronically.  Send  three  copies  of  each 
written  comment  to  the  Dockets  Office 
at  the  above  address.  If  you  wish  to 
receive  confirmation  of  receipt  of  your 
written  comments,  include  a  self- 
addressed,  stamped  postcard.  To  submit 
comments  electronically,  log  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov,  and  click  on  "Help 
&  Information"  to  obtain  instructions. 

A  copy  of  each  comment  must  6tlso  be 
sent  to  (1)  Robert  B.  Culliford,  Esq., 
Corporate  Counsel,  Boston  &  Maine 
Corporation,  Iron  Horse  Park,  North 
Billerica.  MA  01862,  and  (2)  Ginny 
Sinkel,  Esq.,  Assistant  Attorney  General, 
Commonwealth  of  Massachusetts,  Office 
of  the  Attorney  General.  One  Ashburton 
Place,  Boston,  Massachusetts  02106- 
1698.  A  certification  that  a  copy  has 
been  sent  to  these  persons  must  also  be 
included  with  the  comment.  (The 
following  format  is  suggested:  "I  certify 
that  copies  of  this  comment  have  been 
sent  to  Mr.  Culliford  and  Ms.  Sinkel  at 
the  addresses  specified  in  the  Federal 
Rqpster.") 

A  list  and  subject  matter  index  of 
hazardous  materials  prpemption  cases, 
including  all  inconsistency  rulings  and 
preemption  determinations  issued,  are 
available  through  the  home  page  of 
RSPA's  Office  of  the  Chief  Coimsel.  at 
"http://r8pa-atty.dotgov."  A  paper  copy 
of  this  list  and  index  will  be  provided 
at  no  cost  upon  request  to  Ms.  Christian, 
at  the  address  and  telephone  number  set 
forth  in  "For  Further  Information 
Contact"  below. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Karin  V.  Christian,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (Tel.  No.  202-366- 
4400),  Room  8407,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 

SUPPt-EMENTARY  tlFOfMATKM:  On 
November  16,  2000,  RSPA  published  a 
notice  in  the  Federal  Register  inviting 
interested  parties  to  submit  comments 
on  an  application  by  Boston  &  Maine 
Corporation  for  an  administrative 
determination  of  whether  Federal 
hazardous  materials  transportation  law 
preempts  the  Commonwealth  of 
Massachusetts'  definitions  of 
"hazardous  materials"  as  applied  to 
hazardous  materials  transportation.  See 
65  FR  69365. 

RSPA  extended  the  period  for 
commenting  on  the  preemption 
determination  application  twice  after 
receiving  two  requests  from  the 
Commonwealth  of  Massachusetts.  Thus, 
RSPA  extended  the  comment  period  to 
April  13,  2001,  and  the  rebuttal 
comment  period  to  May  29,  2001. 
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I    On  May  2 1 ,  2001 ,  Boston  &  Maine 
Corporation  sent  a  letter  to  RSPA 
irequesting  a  two-week  extension  to  Jime 
112,  2001,  to  file  rebuttal  conmients.  In 
its  letter,  Boston  &  Meiine  Corporation 
states  that  the  Commonwealth  of 
iMassachusetts  has  assented  to  the 
request  for  an  extension  of  time. 
Accordingly,  RSPA  is  extending  the 
rebuttal  comment  period  to  June  12, 
2001. 

Rebuttal  comments  should  address 
whether  and  how  Massachusetts' 
definitions  of  "hazardous  material"  are 
iapplied  and  enforced  by  the  State  with 
respect  to  transportation  that  is  subject 
to  the  HMR. 

Issued  in  Washington,  DC  on  May  24, 
2001. 
Robert  A.  McGuire, 

\  Associate  Administrator  for  Hazardous 
IMaterials  Safety. 

IJFR  Doc.  01-13554  Filed  5-29-01;  8:45  am] 

BILLING  CODE  4910-60-U 


!  DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

jMay  22.  2001. 

'The  E)epartment  of  Treasury  has 
{submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
I  Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  29,  2001  to 
I  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
I  Firearms  (BATF) 

OMB  Number:  1512-0525. 

Form  Number:  ATF  F  5300.38. 

Type  of  Review:  Extension. 

Title:  Application  for  an  Amended 
Federal  Firearms  License. 

Description:  This  form  is  used  when 
!  a  Federal  firearms  licensee  makes 
application  to  change  the  location  of  the 
I  firearms  business  premises.  The 
i  applicant  must  certify  that  the  proposed 
'  new  business  premises  will  be  in 
compliance  with  State  and  local  law  for 
that  location,  and  forward  a  copy  of  the 
application  to  the  chief  law  enforcement 
officer  having  jurisdiction  over  the  new 
premises. 


Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
18,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  15  minutes. 

Estimated  Total  Reporting  Burden: 
22,500. 

OMB  Number:  1512-0526. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Implementation  of  Public  Law 
103-322.  The  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994. 

Description:  These  regulations 
implement  the  provisions  of  Public  Law 
103-322  by  restricting  the  manufacture, 
transfer,  and  possession  of  certain 
semiautomatic  assault  weapons  and 
large  capacity  ammunition  feeding 
devices. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.107.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Reporting — 6  minutes 
Recordkeeping — 2  hours,  42 
minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  458,942  hours. 

Clearance  Officer:  Frank  Bowers, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-13469  Filed  5-29-01;  8:45  am] 

BILLINO  CODE  4810-31-U 


DEPARTMENT  OF  THE  TREASURY 

Sulsmission  for  OMB  Review; 
Comment  Request 

May  15,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiild  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  Jime  29.  2001  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0041. 

Form  Number:  IRS  Form  966. 

Type  of  Review:  Revision. 

Title:  Corporate  Dissolution  or 
Liquidation. 

Description:  Form  966  is  filed  by  a 
corporation  whose  shareholders  have 
agreed  to  liquidate  the  corporation.  As 
a  result  of  the  liquidation,  the 
shareholders  receive  the  property  of  the 
corporation  in  exchange  for  their  stock. 
The  IRS  uses  Form  966  to  determine  if 
the  liquidation  election  was  properly 
made  and  if  any  taxes  are  due  on  the 
transfer  of  property. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  26,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hr.,  1  min. 

Learning  about  the  law  or  the  form — 
24  min. 

Preparing  and  sending  the  form  to  the 
IRS— 29  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burdw:  153,920  hours. 

OMB  Number:  1545-0754. 

Regulation  Project  Number:  LR-255- 
81  Final. 

Type  of  Review:  Extension. 

Title:  Substantiation  of  Charitable 
Contributions. 

Description:  Congress  intended  that 
the  IRS  prescribe  rules  and 
requirements  to  assure  substantiation 
and  verification  of  charitable 
contributions.  The  regulations  serve 
these  purposes. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit 

Estimated  Number  of  Recordkeepers: 
26,000,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  minutes. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,158,000  hoiu^. 

OMB  Number:  1545-0782 

Regulation  Project  Number:  LR-7 
Final  (TD  6629). 

Type  of  Review:  Extension. 

Title:  Limitation  on  Reduction  in 
Income  Tax  Liability  Incurred  to  the 
Virgin  Islands. 

Description:  The  Tax  Reform  Act  of 
198^  repealed  the  mandatory  reporting 
and  recordkeeping  requirements  of 
section  934(d)  (1954  Code).  The  prior 
exception  to  the  general  rule  of  section 
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934  (1954  Code)  to  prevent  the 
Government  of  the  Virgin  Islands  from 
granting  tax  rebates  with  regard  to  taxes 
attributable  to  income  derived  from 
sources  with  the  United  States  was 
contingent  upon  the  taxpayers' 
compliance  with  the  reporting 
requirements  of  section  934(d). 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  22  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  184  hours. 

0^a  Number:  1545-1138. 

Regulation  Project  Number:  INTL- 
955-86  Final  (TD  8350). 

Type  of  Review:  Extension. 

Title:  Requirements  for  Investments  to 
Qualify  Under  Section  936(d)(4)  As 
Investments  in  Qualified  Caribbean 
Basin  Coiuitries. 

Description:  The  collection  of 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  that  an 
investment  qualifies  under  Internal 
Revenue  Code  (IRC)  section  936(d)(4). 
The  recordkeepers  will  be  possession 
corporations,  certain  financial 
institutions  located  in  Puerto  Rico,  and 
borrowers  of  funds  covered  by  this 
regulation. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  hours. 

Estimated  Total  Recordkeeping 
Burden:  1,500  hours. 

OAffl  Number:  1545-1443. 

Regulation  Project  Number:  PS-25-94 
Final  (TD  8686). 

Type  of  Review:  Extension. 

Title:  Requirements  to  Ensure 
Collection  of  Section  2050A  Estate  Tax. 

Description:  The  regulation  provides 
guidance  relating  to  the  additional 
requirements  necessary  to  ensure  the 
collection  of  the  estate  of  tax  imposed 
under  Section  2056A(b)  with  respect  to 
taxable  events  involving  qualified 
domestic  trusts  (QDOT'S).  hi  order  to 
ensure  collection  of  the  tax,  the 
regulation  provides  various  security 
options  that  may  be  selected  by  the  trust 
and  the  requirements  associate  with 
each  option.  In  addition,  under  certain 
circumstances  the  trust  is  required  to 
file  an  annual  statement  with  the  IRS 
disclosing  assets  held  by  the  trust. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
4,390. 


Estimated  Burden  Hours  Per 
Respondent:  1  hour,  23  minutes. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Reporting  Burden: 
6,070  hours. 
Clearance  Officer:  Garrick  Shear, 

Internal  Revenue  Service,  Room  5244, 

1111  Constitution  Avenue,  NW., 

Washington.  DC  20224 
OMB  Reviewer:  Alexander  T.  Hunt  (202) 

395-7860,Office  of  Management  and 

Budget,  Room  10202,  New  Executive 

Office  BuUding,  Washington,  DC 

20503 

Xois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-13470  Filed  5-29-01;  8:45  am) 
BUJNG  COOE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

May  22,  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Biueau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  29,  2001  to 
be  assured  of  .consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0685. 

Form  Number:  IRS  Form  1363. 

Type  of  Review:  Extension. 

Title:  Export  Exemption  Certificate. 

Description:  This  form  is  used  by 
carriers  of  property  by  air  to  justify  the 
tax-free  transport  of  property.  It  is  used 
by  IRS  as  proof  of  tax  exempt  status  of 
each  shipment. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 3  hr.,  49  min. 
Learning  about  the  law  or  the  form — 18 

min. 
Preparing,  copying,  assembling,  and 

sending  the  form  to  the  IRS — 22  min. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  450,000  hours. 

OMB  Number:  1 545-091 5 . 

Fonn  Number:  IRS  Form  8332. 

Type  of  Review:  Extension. 

Title:  Release  of  Claim  to  Exemption 
for  Child  of  Divorced  or  Separated 
Parents. 

Description:  This  form  is  used  by  the 
custodial  parent  to  release  claim  to  the 
dependency  exemption  for  a  child  of 
divorced  or  separated  parents.  The  data 
is  used  to  verify  that  the  noncustodial 
parent  is  entitled  to  claim  the 
exemption. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  150,000. 

Estimated  Burden  Hours  Per 
Respondents/Recordkeeper: 

Recordkeeping — 6  min. 

Learning  about  the  law  or  the  form — 5 

min. 
Preparing  the  form — 7  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 13  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  82,500  hours. 

OMB  Number:  1545-1013. 

Fonn  Number:  IRS  Form  8612. 

Type  of  Review:  Extension. 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Real  Estate 
Investment  Trusts. 

Description:  Form  8612  is  used  by  real 
estate  investment  trusts  to  compute  and 
pay  the  excise  tax  on  undistributed 
income  imposed  under  section  4981. 
IRS  uses  the  information  to  verify  that 
the  correct  amount  of  tax  has  been 
reported. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 6  hr.,  13  min. 
Learning  about  the  law  or  the  form — 1 

hr.,  47  min. 
Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  58  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  196  hoiu-s. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
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Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-13471  Filed  5-29-01;  8:45  am) 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Proposed  Collection;  Comment 
Request  for  Reporting  and  Procedures 
Regulations 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Office  of 
Foreign  Assets  Control  ("OFAC")  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  OFAC's 
information  collection  requirements 
contained  within  OFAC's  Reporting  and 
Procediu^s  Regulations  set  forth  at  31 
CFR  Part  501. 

DATES:  Written  comments  should  be 
received  on  or  before  July  30,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dennis  P.  Wood,  Chief,  Compliance 
Programs  Division,  or  Barbara  C. 
Hammerle,  Acting  Chief  Coimsel,  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Annex — 2d  Floor, 
Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT*: 

Requests  for  additional  information 
about  the  filings  or  procedures  should 
be  directed  to  Dennis  P.  Wood,  Chief, 
Compliance  Programs  Division,  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  N.W.,  1500  Pennsylvania 
Avenue,  Annex  —  2d  Floor, 
Washington,  D.C.  20220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  and  Procediu^s 
Regulations. 

OMB  Number:  1505-0164. 

Agency  Form  Number:  TD-F-90- 
^2.50. 

Abstract:  The  collections  of 
nformation  are  contained  in  §§  501 .601 


through  501.605,  501.801  and  501.803 
through  501.807  and  pertain  to  the 
operation  of  various  economic  sanctions 
programs  administered  by  OFAC  under 
31  CFR  Chapter  V.  Section  501.601 
relates  to  the  maintenance  of  records 
and  §  501.602  relates  to  OFAC  demands 
for  information  relative  to  any 
tremsaction  or  property  subject  to  the 
provisions  of  31  CFR  Chapter  V.  Section 
501.603  imposes  reporting  requirements 
pertaining  to  blocked  assets  and 
retained  funds  transfers.  This 
information  is  required  by  OFAC  to 
monitor  compliance  with  regulatory 
requirements,  to  support  diplomatic 
negotiations  concerning  the  targets  of 
sanctions,  and  to  support  settlement 
negotiations  addressing  U.S.  claims. 
Section  501.604  requires  the  filing  of 
reports  for  compliance  purposes  by  U.S. 
financial  institutions  where  a  funds 
transfer  is  not  required  to  be  blocked  but 
is  rejected  because  the  underlying 
transaction  is  otherwise  prohibited. 
Section  501.605  requires  reporting  of 
information  pertaining  to  litigation, 
arbitration,  and  other  binding 
alternative  dispute  resolution 
proceedings  in  the  United  States  to 
prevent  the  intentional  or  inadvertent 
transfer  through  such  proceedings  of 
blocked  property  or  retained  funds. 
Sections  501.801  and  501.803  through 
501.805  relate  to  license  requests;  the 
amendment,  modification  or  revocation 
of  licenses;  rulemaking;  and  document 
requests.  Section  501.806  sets  forth  the 
procediues  to  be  followed  by  a  person 
seeking  to  have  funds  released  at  a 
financial  institution  if  the  person 
believes  that  the  funds  were  blocked 
due  to  mistaken  identity.  Section 
501.807  sets  forth  the  procedures  to  be 
followed  by  persons  seeking 
administrative  reconsideration  of  their 
designation  or  that  of  a  vessel  as 
blocked,  or  who  wish  to  assert  that  the 
circumstances  resulting  in  the 
designation  are  no  longer  applicable. 

The  likely  respondents  and 
recordkeepers  affected  by  the 
information  collections  contained  in 
part  501  are  financial  institutions, 
business  organizations,  and  legal 
representatives.  The  estimated  total 
annual  reporting  and/or  recordkeeping 
burden  is  approximately  26,250  hours. 
The  estimated  annual  burden  per 
respondent/record  keeper  varies  from 
thirty  minutes  to  10  hours,  depending 
on  individual  circiunstances,  with  an 
estimated  average  of  1.25  hours.  The 
estimated  niunber  of  respondents  and/or 
record  keepers  is  21,000.  The  estimated 
annual  frequency  of  responses:  1-12. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Financial 
institutions,  business  organizations,  and 
legal  representatives. 

Estimated  Number  of  Respondents: 
21,000. 

Estimated  Time  Per  Respondent:  1.25 
hours. 

Estimated  Total  Annual  Burden 
Hours:  26,250. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  for  five 
years. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
biu-den  of  the  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected; 

(d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  23,  2001. 
Barbara  C.  Hammerle, 

Acting  Chief  Counsel,  Office  of  Foreign  Assets 
Control. 

[PR  Doc.  01-13518  Filed  5-29-01:  8:45  am] 
BMJJNG  COOE  481fr-2i-^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Proposed  Collection;  Comment 
Request  for  Payments  to  Persons  Who 
Hold  Certain  Categories  of  Judgments 
Against  Cuba  or  Iran 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Notice  and  request  for 

comments. 
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SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Office  of 
Foreign  Assets  Control  ("OF AC")  within 
the  Department  of  the  Treasury  is 
soliciting  conmients  concerning  OF  AG's 
information  collection  requirements 
contained  within  the  procedures  set 
forth  for  persons  to  estabUsh  eligibility 
for  payments  authorized  by  section  2002 
of  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000  (Act), 
Public  Law  No.  106-386  ("Section 
2002").  Section  2002  directs  the 
Secretary  of  the  Treasury  to  make 
payments  to  persons  who  hold  certain 
categories  of  judgments  against  Cuba  or 
Iran  in  suits  brought  under  28  U.S.C. 
1605(a)(7).  The  procedures  pertaining  to 
establishing  eligibility  for  such 
payments  are  set  forth  in  Federal 
Register  notices  published  on  November 
22,  2000  at  65  FR  70382  and  December 
15,  2000  at  65  FR  78533. 
DATES:  Written  comments  should  be 
received  on  or  before  July  30,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dennis  P.  Wood,  Chief,  Compliance 
Programs  Division,  or  Barbara  C. 
Hammerle,  Acting  Chief  Coimsel,  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Annex — 2d  Floor, 
Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  the  filings  or  procedures  should 
be  directed  to  Dennis  P.  Wood,  Chief, 
Compliance  Programs  Division,Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  1500  Pennsylvania 
Avenue,  Annex —  2d  Floor,  Washington, 
DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Procedures  for  Payments  to 
Persons  Who  Hold  Certain  Categories  of 
Judgments  Against  Cuba  or  Iran. 

OMB  Number:  1505-0177. 

Abstract:  This  information  collection 
pertains  to  the  procedures  pertaining  to 
payments  to  persons  who  hold  certain 
categories  of  judgments  against  Cuba  or 
Iran  set  forth  in  the  Federal  Register 
notices  published  by  OF  AC  on 
November  22,  2000  and  December  15, 
2000.  The  collection  of  this  information 
is  required  to  enable  the  Department  of 
Treasury  to  determine  the  eligibility  of 


an  applicant  under  Section  2002  of 
Public  Law  No.  106-386  and  to 
complete  processing  of  payments.  The 
collection  of  information  is  voluAtary, 
but  submission  of  the  information  is 
required  by  OFAC  in  processing 
applications  for  payments  authorized  by 
Section  2002.  The  estimated  average 
burden  per  applicant  is  12  hours. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Persons  who  hold 
certain  judgments  against  Cuba  or  Iran. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  12 
hours. 

Estimated  Total  Annual  Burden 
Hours:  240. 

The  following  paragraph  applies  to  all 
of  the  coUections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  Office  of  Management 
and  Budget  ("OMB")  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  for  five 
years. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  of  the  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  23,  2001. 

Barbara  C.  Hammerle, 

Acting  Chief  Counsel,  Office  of  Foreign  Assets 
Control. 

[FR  Doc.  01-13519  Filed  5-29-01;  8:45  am) 

BILLING  CODE  4nO-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Intsmal  Revenue  Service 

Special  Enrollment  Examination 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

AGENCY:  Internal  Revenue  Service, 
Office  of  Director  of  Practice,  Treasury. 
ACTION:  Notice  of  partially  closed 
Federal  advisory  committee  meeting. 

SUMMARY:  Notice  is  given  of  a  partially 
closed  meeting  of  the  Special 
Enrollment  Examination  Advisory 
Committee. 

DATES:  The  meeting  will  be  held 
Wednesday,  June  13,  and  Thursday, 
June  14,  (8:30  a.m.  to  5  p.m.,  both  days) 
and  Friday  Jime  15  (8:30  to  11  a.m.) 
Written  requests  to  speak  at  the  meeting 
or  to  attend  the  public  sessions  of  the 
meeting  must  be  received  no  later  than 
June  6,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Headquarters  Building  of  the  IRS, 
1111  Constitution  Avenue,  NW.,  Room 
3716,  Washington,  DC.  Written  requests 
to  speak  at  the  meeting  or  to  attend  the 
public  sessions  of  the  meeting  must  be 
mailed,  faxed,  or  e-mailed  to:  Internal 
Revenue  Service,  Office  of  Director  of 
Practice,  N:C:SC:DOP,  Attn:  Kathy 
Hughes,  Designated  Federal  Officer, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224;  fax  number 
202-694-1934;  e-mail  address 
Kathy.E.Hughes@irs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Hughes,  Designated  Federal 
Officer,  Special  Enrollment  Examination 
Advisory  Committee,  at  202-694-1851. 
SUPPLEMEHTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  ("FACA"),  5 
U.S.C.  App.,  notice  is  hereby  given  of 
the  June  13  through  Jime  15  meeting  of 
the  Special  Enrollment  Examination 
Advisory  Committee  ("SEEAC").  The 
purpose  of  the  meeting  is  to  cover  the 
following  agenda: 

Wednesday,  June  13,  2001 

8:30  a.m.-9:30  a.m. 

Public  Session:  Welcome  by  Patrick 
W.  McDonough,  Director  of  Practice, 
and  Kathy  Hughes,  Enrollment  Program 
Manager  and  Designated  Federal  Officer 
for  the  SEEAC.  Solicitation  of  interest  in 
serving  as  SEEAC  Chairperson  and 
selection  of  SEEAC  Chairperson. 

9:30  a.m.-10:30  a.m. 

Public  Session:  Administration  of 
2001  Special  Enrollment  Examination: 
Review  and  discussion  of  SEE  Critique 
Meeting  and  test  challenges. 
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10:30  a.m.-l  1:00  a.m. 

Closed  Session:  Status  of  2002  Special 
Enrollment  Examination  Questions. 

1 1 :00  a.m.-l  2 :00  noon 

Closed  Session:  Planning  the  2003 
Special  Eiutillment  Examination 
(Division  of  Work,  Timeline  and 
Procedures) 

1:30  p.m.-5:00  p.m. 

Working  Session:  Breakout  Groups- 
Review  of  Topics  and  Objectives 

Thursday,  June  14,  2001 

8:30  a.m.-3:30  p.m. 

Public  Session:  Review  and 
Discussion  of  Special  Enrollment 
Examination  Procedures,  Structure  and 
Requirements. 

3:30  p.m.-5:00  p.m. 

Public  Session:  Opportunity  for 
interested  individuals  to  offer  remarks 
gwmane  to  agenda  topics  or  Enrolled 
Agent  Program. 

Friday.  June  15.  2001 

8:30  a.m.-9:30  a.m. 

Public  Session:  Demonstration  of 
Enrolled  Agent  web  page.  Review  and 
discussion  of  content,  proposed 
changes,  and  discussion  of  suggestions 
for  improvement. 


9:30  a.m.-l  1:00  a.m. 

Public  Session:  Discussion  of  sub- 
committee recommendation  re: 
Continuing  Professional  Education 
requirements. 

Under  section  10(a)(1)  of  FACA, 
advisory  committee  meetings  are 
generally  open  to  the  public.  However, 
under  section  10(d)  of  FACA,  the  head 
of  an  agency  to  which  an  advisory 
committee  reports  may  determine  in 
writing  that  all  or  any  portion  of  a 
meeting  shall  be  closed  to  the  public  in 
accordance  with  section  (c)  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b.  A  written  determination 
has  been  made  that,  pursuant  to  section 
(c)(9)(B)  of  the  Government  in  the 
Simshine  Act,  portions  of  the  meeting 
designated  above  as  a  "Closed  Session" 
should  be  closed  to  public  observation. 

Beginning  at  3:30  on  Thursday,  June 
14,  interested  persons  may  speak  at  the 
meeting  in  accordance  with  the 
following  limitations:  (1)  speakers' 
remarks  must  be  germane  to  the  topics 
listed  above  or  germane  to  the  Enrolled 
Agent  Program;  and  (2)  remarks  must  be 
limited  to  no  more  than  10  minutes. 
Persons  wishing  to  speak  must  send 
Kathy  Hughes,  the  Designated  Federal 
Officer,  a  written  request,  and  the  text 
or  outline  of  their  remaii^s,  prior  to  the 
meeting  in  order  to  allow  for  the 


compilation  of  a  speakers  list.  Speakers 
will  be  entered  on  the  list  in  order  of  the 
receipt  of  their  requests.  No  more  than 
nine  requests  will  be  accepted.  Speakers 
will  be  notified  of  their  position  on  the 
list,  or  in  case  more  than  nine  requests 
are  received,  that  their  requests  to  speak 
cannot  be  granted.  Persons  interested  in 
attending  the  public  session  (but  not 
speaking)  must  also  send  Kathy  Hughes 
a  written  request  prior  to  the  meeting  in 
order  to  allow  for  adequate  seating. 
Every  effort  will  be  made  to 
accommodate  all  requests  for 
attendance. 

Written  requests  to  speak  and  written 
requests  to  attend  must  be  received  no 
later  than  June  6,  2001. 

At  any  time,  any  interested  person 
may  submit  a  written  statement 
concerning  the  SEE  or  the  Enrolled 
Agent  Program.  Such  statements  will  be 
considered  by  the  Director  of  Practice 
and,  at  his  discretion,  may  be  referred 
to  the  Committee  for  disciission  at  a 
later  meeting. 

Dated:  May  24,  2001. 
Patrick  W.  McDonougli, 

Director  of  Practice. 

[FR  Doc.  01-13537  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG34 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  the  Riverside  Fairy 
Shrimp 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  Riverside  fairy 
shrimp  [Streptocepbalus  woottoni), 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  A  total  of 
approximately  2,790  hectares  (6,870 
acres)  in  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Ventiu^ 
counties,  California,  is  designated  as 
critical  habitat. 

Critical  habitat  identifies  specific 
areas  that  have  the  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  a  listed  species,  and 
that  may  require  special  management 
considerations  or  protection.  The 
primary  constituent  elements  for  the 
Riverside  foiry  shrimp  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
sheltering,  reproduction,  and  dispersal. 
Critical  habitat  for  the  Riverside  fairy 
shrimp  includes  those  areas  possessing 
one  or  more  of  the  primary  constituent 
elements. 

Section  7  of  the  Act  prohibits 
destruction  or  adverse  modification  of 
critical  habitat  by  any  activity  funded, 
authorized,  or  carried  out  by  any 
Federal  agency.  Section  4  of  the  Act 
requires  us  to  consider  economic  and 
other  impacts  of  specifying  any 
particular  area  as  critical  habitat.  We 
solicited  data  and  comments  from  the 
public  on  all  aspects  of  the  proposed 
rule  and  economic  analysis.  We  revised 
the  proposal  to  incorporate  or  address 
new  information  received  during  the 
comment  periods. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  June  29,  2001. 
ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  final  nde,  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Carlsbad  Fish  and  Wildlife  Oflcice,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Bartel,  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  at  the  above  address 
(telephone  760/431-9440:  facsimile 
760/431-9624). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  endangered  Riverside  fairy 
shrimp  (Streptocepbalus  woottoni)  is  a 
small  aquatic  crustacean  (Order: 
Anostraca)  that  occurs  in  vernal  pools, 
pool-like  ephemeral  ponds,  and  human- 
modified  depressions  from  coastal 
southern  California  south  to 
northwestern  Baja  California,  Mexico. 
This  species  is  typically  found  in  pools, 
ponds,  and  depressions  that  are  deeper 
than  the  basins  that  support  the 
endangered  San  Diego  fairy  shrimp 
(Branchinecta  sandiegonensis) 
(Hathaway  and  Simovich  1996).  Water 
chemistry,  depth,  temperatiue,  and 
ponding  are  considered  important 
factors  in  determining  fairy  shrimp 
distribution  (Belk  1977;  Branchiopod 
Research  Group  1996;  Gonzales  et  al. 
1996);  hence,  no  individuals  have  been 
found  in  riverine  or  marine  waters. 

The  Riverside  fairy  shrimp  was  first 
collected  in  1979  by  C.H.  Eriksen  and 
was  identified  as  a  new  species  in  1985 
(Eng  et  al.  1990).  Mature  males  are 
between  13  and  25  millimeters  (mm) 
(0.5  to  1.0  inches  (in.))  long.  The 
cercopods  (structiu«s  that  enhance  the 
rudder-like  function  of  the  abdomen) 
are  separate  with  plumose  setae 
(feathery  bristles)  along  the  borders. 
Mature  females  are  between  about  13  to 
22  mm  (0.5  to  0.87  in.)  in  total  length. 
The  brood  pouch  extends  to  the 
seventh,  eighth,  or  ninth  abdominal 
segment.  The  cercopods  of  females  are 
the  same  as  the  males.  Both  sexes  of 
Riverside  fairy  shrimp  have  the  red 
color  of  the  cercopods  covering  all  of 
the  ninth  abdominal  segment  and  30  to 
40  percent  of  the  eighth  abdominal 
segment.  Nearly  all  species  of  fairy 
shrimp  feed  on  algae,  bacteria,  protozoa, 
rotifers,  and  bits  of  organic  matter 
(Pennak  1989;  Eng  et  al.  1990). 

Basins  that  support  Riverside  fairy 
shrimp  are  typically  dry  a  portion  of  the 
year,  but  usually  are  filled  by  late  fall, 
winter,  or  spring  rains,  and  may  persist 
into  April  or  May.  All  anostracans, 
including  the  Riverside  fairy  shrimp, 
deposit  eggs  or  cysts  (organisms  in  a 
resting  stage)  in  the  pool's  soil  to  wait 
out  dry  periods.  The  hatching  of  the 
cysts  usually  occiu-s  from  January  to 
March.  The  species  hatches  within  7  to 
21  days  after  the  pool  refills,  depending 
on  water  temperature,  and  matiires 
between  48  to  56  days,  depending  on  a 
variety  of  habitat  conditions  (Hathaway 
and  Simovich  1996).  The  "resting"  or 


"summer"  cysts  are  capable  of 
withstanding  temperature  extremes  and 
prolonged  drying.  When  the  pools  refill 
in  the  same  or  subsequent  rainy  seasons, 
some  but  not  all  of  the  eggs  may  hatch. 
Fairy  shrimp  egg  banks  in  the  soil  may 
be  composed  of  the  eggs  from  several 
years  of  breeding  (Donald  1983; 
Simovich  and  Hathaway  1997). 
Simovich  and  Hathaway  (1997)  foimd 
that  only  a  fraction  of  the  total  cyst  bank 
of  anostracans  in  areas  with  variable 
weather  conditions  or  filling  periods, 
such  as  southern  California,  may  hatch 
in  any  given  year.  Thus,  reproductive 
success  is  spread  over  several  seasons. 

Vernal  pools  are  discontinuously 
distributed  in  several  regions  of 
California  (Keeler- Wolf  et  al.  1 995), 
from  as  far  north  as  the  Modoc  Plateau 
in  Modoc  County,  south  to  the 
international  border  with  Mexico  in  San 
Diego  County.  Vernal  pools  form  in 
regions  with  Mediterranean  climates, 
where  shallow  depressions  fill  with 
water  during  fall  and  winter  rains  and 
then  evaporate  in  the  spring  (Collie  and 
Lathrop  1976;  Holland  1976,  1988; 
Thome  1984;  Zedler  1987;  Simovich 
and  Hathaway  1997).  hi  years  of  high 
precipitation,  overbank  flooding  from 
intermittent  streams  may  augment  the 
amount  of  water  in  some  vernal  pools 
(Hanes  et  al.  1990).  Vernal  pool  studies 
indicate  that  the  contribution  of 
subsurface  or  overland  water  flows  only 
contribute  to  volume  to  vernal  pools  in 
years  of  high  precipitation  when  pools 
are  already  saturated  (Hanes  and 
Stromberg  1996)  which  may  promote 
genetic  exchange  with  the  transfer  of 
cysts  and  adidts  between  pools. 

Critical  to  the  formation  of  vernal 
pools  is  the  presence  of  nearly 
impermeable  sur&ce  or  subsiirface  soil 
layers  and  flat  or  gently  sloping 
topography  (less  than  10  percent  slope). 
Downward  percolation  of  water  in 
vernal  pool  basins  is  prevented  by  the 
presence  of  this  impervious  layer 
(Holland  1976, 1988).  hi  southern 
California,  these  impervious  layers  are 
typically  alluvial  materials  with  clay  or 
clay  loam  subsoils,  and  they  often  form 
a  distinctive  micro-relief  known  as 
Gilgai  or  mima  mound  topography  (Cox 
1984).  Basaltic  or  granitic  substrates 
(e.g.,  Hidden  Lake  and  Santa  Rosa 
Plateau  in  Riverside  Coimty)  or 
indurated  hardpan  layers  (e.g.,  coastal 
San  Diego  County)  may  contribute  to 
poor  drainage  as  well.  Vernal  pool 
studies  conducted  in  the  Sacramento 
Valley  indicate  that  the  contribution  of 
subsiirface  or  overland  water  flows  is 
significant  only  in  years  of  high 
precipitation  when  pools  are  already 
saturated  (Hanes  and  Stromberg  1996). 
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On  the  coastal  terraces  in  San  Diego 
Coimty,  pools  are  associated  with  the 
Huerhuero,  Stockpen,  Redding,  and 
Olivenhain  soil  series.  Huerhuero  and 
Stockpen  soils  were  derived  from 
marine  sediments  and  terraces,  while 
the  Redding  and  Olivenhain  soils  series 
were  formed  from  alluvium.  The 
Redding  and  Olivenhain  soils  are 
believed  to  have  supported  the  majority 
of  the  pools  historically  found  in  San 
Diego  County.  In  Riverside  County,  the 
Santa  Rosa  Plateau  has  Murrieta  stony 
clay  loams  and  soils  of  the  Las  Posas 
series  (Lathrop  and  Thome  1976),  and  at 
Skunk  Hollow  the  soils  in  the 
immediate  area  of  the  vernal  pool  are 
Las  Posas  clay  loam,  Wyman  clay  loam, 
and  Willows  soil  (Service  1998). 

Vernal  pool  systems  are  often 
characterized  by  different  landscape 
features  including  mima  mound 
(miniature  mounds)  micro-topography, 
varied  pool  basin  size  and  depth,  and 
vernal  swales  (low  tract  of  marshy  land). 
Vernal  pool  complexes  that  support  one 
or  more  vernal  pools  are  often 
interconnected  by  a  shared  watershed. 
This  habitat  heterogeneity  (consisting  of 
dissimilar  elements  or  parts)  may  allow 
between-pool  water  flow,  as  well  as 
£airy  shrimp  cysts,  particularly  during 
years  of  high  rainfall. 

Urban  and  water  development,  flood 
control,  highway  and  utility  projects,  as 
well  as  conversion  of  wildlands  to 
agricultural  use,  have  eliminated  or 
degraded  vernal  pools  and/or  their 
watersheds  in  southern  California  (Jones 
and  Stokes  Associates  1987).  Changes  in 
hydrologic  patterns,  certain  military 
activities,  unauthorized  fills, 
overgrazing,  and  off-road  vehicle  use 
also  may  imperil  this  aquatic  habitat 
and  the  Riverside  fairy  shrimp.  The 
flora  and  fauna  in  vernal  pools  or  swales 
can  change  if  the  hydrologic  regime  is 
altered  (Bauder  1986).  Anthropogenic 
(human  origin)  activities  that  reduce  the 
extent  of  the  watershed  or  that  alter 
runoff  patterns  (i.e.,  amounts  and 
seasonal  distribution  of  water)  may 
eliminate  the  Riverside  fairy  shrimp, 
reduce  population  sizes  or  reproductive 
success,  or  shift  the  location  of  sites 
inhabited  by  this  species.  The 
introduction  of  non-native  plant 
species,  competition  with  invading 
species,  trash  dumping,  fire,  and  fire 
suppression  activities  were  some  of  the 
reasons  for  listing  the  Riverside  fairy 
shrimp  as  endangered  on  August  3, 
1993  (58  FR  4138).  Because  of  these 
threats,  we  anticipate  that  intensive 
long-term  monitoring  and  management 
will  be  needed  to  conserve  this  species. 

Historically,  vernal  pool  soils  covered 
approximately  500  square  kilometers 
(km^)  (200  square  miles  (mi^))  of  San 


Diego  County  (Bauder  and  McMillan 
1998).  The  greatest  recent  losses  of 
vernal  pool  habitat  in  San  Diego  County 
have  occurred  in  Mira  Mesa,  Rancho 
Penasquitos,  and  Keamy  Mesa,  which 
account  for  73  percent  of  all  the  pools 
destroyed  in  the  region  during  the  7- 
year  period  between  1979  and  1986 
(Keeler-Wolf  et  al.  1995).  Other 
substantial  losses  have  occurred  in  the 
Otay  Mesa  area,  where  over  40  percent 
of  the  vemal  pools  were  destroyed 
between  1979  and  1990.  Similar  to  San 
Diego  County,  vemal  pool  habitat  was 
once  extensive  on  the  coastal  plain  of 
Los  Angeles  and  Orange  counties. 
Unfortunately,  there  has  been  a  near- 
total  loss  of  vemal  pool  habitat  in  these 
areas  (Ferren  and  Pritchett  1988;  Keeler- 
Wolf  et  al.  1995;  Mattoni  and  Longcore 
1997;  Service  1998).  Significant  losses 
of  vemal  pools  supporting  this  species 
have  also  occurred  in  Riverside  County. 

Previous  Federal  Action 

The  San  Gorgonio  chapter  of  the 
Sierra  Club  submitted  a  petition  dated 
September  19, 1988,  to  list  the  Riverside 
fairy  shrimp  as  endangered.  The 
petitioner  asserted  that  emergency 
listing  for  this  species  was  appropriate. 
However,  we  determined  that 
emergency  listing  was  not  warranted 
since  the  species  was  more  widespread 
than  first  thought  and  occurred  in  at 
least  one  protected  site.  Nevertheless, 
we  did  publish  a  proposed  rule  to  list 
the  Riverside  fairy  shrimp  as  an 
endangered  species  in  the  Federal 
Register  on  November  12, 1991  (56  FR 
57503).  Because  the  species  was  not 
identified  until  1985,  and  its  existence 
remained  known  only  to  a  few  scientists 
until  1988,  the  proposed  rule 
constituted  the  first  Federal  action  on 
the  Riverside  fairy  shrimp.  We 
published  the  final  rule  to  list  the 
Riverside  fairy  shrimp  as  endangered  in 
the  Federal  Register  on  August  3, 1993 
(58  FR  41384).  In  1998,  the  Vemal  Pools 
of  Southern  California  Recovery  Plan 
(Recovery  Plan)  (Service  1998)  was 
finalized.  This  Recovery  Plan  detailed 
the  efforts  required  to  meet  the  recovery 
needs  of  the  Riverside  fairy  shrimp. 

On  June  30, 1999,  the  Southwest 
Center  for  Biological  Diversity  filed  a 
lawsuit  in  Federal  District  Court  for  the 
Northern  District  of  California  for  our 
failure  to  designate  critical  habitat  for 
the  Riverside  fairy  shrimp.  On  Febmary 
15,  2000,  we  entered  into  a  settlement 
agreement  with  the  plaintiff  [Southwest 
Center  for  Biodiversity  v.  United  States 
Department  of  the  Interior  et  al.,  C99- 
3202  SC).  Under  this  settlement 
agreement,  a  final  determination  of 
critical  habitat  was  to  be  completed  by 
May  1,  2001.  Subsequently,  the 


plaintiffs  agreed  to  our  request  to  extend 
this  deadline  until  May  22,  2001. 

At  the  time  of  listing,  we  concluded 
that  designation  of  critical  habitat  for 
the  Riverside  fairy  shrimp  was  not 
prudent  because  such  designation 
would  not  benefit  the  species.  We  were 
concerned  that  critical  habitat 
designation  would  likely  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities.  We 
believed  that  the  publication  of  maps 
showing  critical  habitat  units  would 
result  in  additional  habitat  destruction 
through  trampling,  discing,  grading,  and 
intentional  acts  of  habitat  vandalism. 
Although  we  acknowledged  that  critical 
habitat  designation  may  identify  and 
call  attention  to  areas  important  for 
conservation  or  requiring  special 
protection,  we  concluded  that  the 
vandaUsm  threat  posed  by  designating 
critical  habitat  would  outweigh  these 
benefits. 

Subsequently,  in  the  course  of 
working  with  local  partners,  planning 
for  conservation  and  management  of  the 
Riverside  fairy  shrimp,  responding  to 
several  Freedom  of  Information  Act 
requests,  and  publishing  the  Vemal 
Pools  of  Southern  California  Recovery 
Plan  (Service  1998),  information  about 
the  locations  of  vemal  pools,  vemal 
pool  complexes,  and  occurrences  of 
Riverside  fairy  shrimp  were  widely 
distributed  to  the  public.  Since  the 
release  of  these  data,  we  have  not 
documented  an  increase  in  the  threats  to 
the  species  through  vandalism, 
collection,  habitat  destruction,  or  other 
meaiis.  The  instances  of  likely 
vandalism,  though  real,  were  relatively 
isolated.  In  contrast,  we  have  observed 
an  increase  in  public  interest  in  the 
subspecies  and  its  conservation  through 
survey  efforts  by  species  experts, 
scientific  research,  regional  and  local 
planning,  and  educational  outreach. 
Based  on  the  lack  of  an  increase  in 
vandalism  threats,  we  have  determined 
that  the  threats  to  the  Riverside  fairy 
shrimp  and  its  vemal  pool  habitat  from 
the  specific  instances  of  habitat 
destruction  we  identified  in  the  final 
listing  rule  do  not  outweigh  the  broader 
educational,  regulatory,  and  other 
possible  benefits  that  a  designation  of 
critical  habitat  would  provide  for  this 
subspecies.  Specifically,  the  potential 
benefits  include:  (1)  Triggering  section  7 
consultation  in  areas  where  it  may  not 
otherwise  occur  because,  for  example, 
the  area  becomes  unoccupied;  (2) 
focusing  conservation  activities  in  the 
most  essential  areas;  (3)  providing 
educational  benefits  to  State  or  county 
governments  or  private  entities;  and  (4) 
preventing  people  from  causing 
inadvertent  harm  to  this  subspecies. 
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Therefore,  we  have  detennlned  that 
desigfiation  of  critical  habitat  for  the 
Riverside  fairy  shrimp  is  prudent. 

The  proposed  rule  designating  critical 
habitat  for  the  Riverside  fairy  shrimp 
was  published  on  September  21,  2000 
(65  FR  57136).  In  the  proposal,  we 
determined  that  it  was  prudent  to 
designate  approximately  4,880  hectares 
(ha)  (12,060  acres  (ac))  of  lands  in  Los 
Angeles,  Orange.  San  Diego.  Riverside, 
and  Ventura  counties  as  critical  habitat. 
The  publication  of  the  proposed  rule 
opened  a  60-day  public  comment 
period,  which  closed  on  November  20, 
2000.  On  February  28,  2001,  we 
published  a  notice  announcing  the 
reopening  of  the  comment  period  on  the 
proposal  to  designate  critical  habitat  for 
the  Riverside  fairy  shrimp,  and  a  notice 
of  availability  of  die  draft  economic 
analysis  on  the  proposed  determination 
(66  FR  12754).  This  second  public 
comment  period  closed  on  March  30, 
2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection:  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Critical  habitat  receives  protection 
imder  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  ova  regidations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*   *   *  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  aie  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  featiires  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 


protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
imder  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  do  not  involve  a 
Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  imder  the  Act 
against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
the  designation.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
will  often  not  have  sufficient 
information  to  identify  all  areas  of 
critical  habitat.  We  are  required, 
nevertheless,  to  make  a  decision  and, 
thus,  must  base  oiu*  designations  on 
what,  at  the  time  of  designation,  we 
know  to  be  critical  habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currenUy  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 
will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presenUy  occupied  by  the  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)}.  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 


habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Out  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that 
decisions  we  make  are  based  upon  the 
best  scientific  and  commercial  data 
available.  It  requires  Service  biologists, 
to  the  extent  consistent  with  the  Act,  to 
use  primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing 
package  for  the  species.  Additional 
information  may  be  obtained  from  a 
recovery  plan,  articles  in  peer-reviewed 
journals,  conservation  plans  developed 
by  States  and  coimties,  scientific  status 
surveys  and  studies,  biological 
assessments,  unpublished  materials, 
and  expert  opinion  or  personal 
knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  residt  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  the  Riverside  fairy  shrimp, 
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we  used  the  best  scientific  and 
commercial  data  available.  These 
included  data  from  research  and  siuvey 
observations  published  in  peer- 
reviewed  articles,  recovery  criteria 
outlined  in  the  Recovery  Plan  for  Vernal 
Pools  of  Southern  California  (Recovery 
Plan)  (Service  1998),  regional 
Geographic  Information  System  (CIS) 
vegetation  and  species  coverages 
(including  layers  for  Los  Angeles, 
Orange,  Riverside,  and  San  Diego 
counties),  data  collected  on  U.S.  Marine 
Corps  Air  Station  Miramar  (Miramar) 
and  U.S.  Marine  Corps  Base  Camp 
Pendleton  (Camp  Pendleton),  and  data 
collected  from  reports  submitted  by 
biologists  holding  section  10(a)(1)(A) 
recovery  permits.  In  addition, 
information  provided  in  comments  on 
the  proposed  designation  and  draft 
economic  analysis  were  evaluated  and 
considered  in  die  development  of  this 
final  designation. 

As  stated  earlier,  Riverside  fairy 
shrimp  occur  in  ephemeral  poob  and 
ponds  that  may  not  be  present 
throughout  a  given  year  or  fit)m  year  to 
year.  Therefore,  critical  habitat  includes 
a  mosaic  of  vernal  pools,  ponds,  and 
depressions  currently  supporting 
Riverside  feiry  shrimp  and  vemsd  pool 
vegetation.  One  area  has  been  included 
in  which  the  current  occupancy  by 
Riverside  biry  shrimp  is  not  known,  but 
which  contains  the  primary  constituent 
elements  for  the  species  and  is 
considered  essential  to  its  conservation. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
designate  as  critical  habitat,  >ve  are 
required  to  consider  those  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to  the 
conservation  of  the  species,  and  that 
may  require  special  management 
considerations  or  protection.  These 
features  include,  but  are  not  limited  to, 
space  for  individual  and  population 
growth  and  for  normal  behavior;  food, 
water,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding  and 
reproduction;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic  and 
ecological  distributions  of  a  species. 

The  primary  constituent  elements  for 
the  Riverside  fairy  shrimp  are  those 
habitat  components  that  are  essential  for 
the  primary  biological  needs  of  foraging, 
sheltering,  reproduction,  and  dispersal. 
These  primary  constituent  elements  are 
foimd  in  areas  that  support  vernal  pools 
or  other  ephemeral  ponds  and 
depressions  and  their  associated 


watersheds.  The  primary  constituent 
elements  are:  small  to  large  pools  with 
moderate  to  deep  depths  that  hold  water 
for  sufficient  lengths  of  time  necessary 
for  Riverside  fairy  shrimp  incubation 
and  reproduction,  but  not  necessarily 
every  year;  the  associated  watershed(s) 
and  other  hydrologic  featiires  that 
support  pool  basins  and  their  related 
pool  complexes;  flat  or  genUy  sloping 
topography;  and  any  soil  type  widi  a 
clay  component  and/or  an  impermeable 
surface  or  subsur&ce  layer  known  to 
support  vernal  pool  habitat.  All 
designated  critical  habitat  areas  contain 
one  or  more  of  the  primary  constituent 
elements  for  the  Riverside  fairy  shrimp. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  an  effort  to  map  areas  essential  to 
the  conservation  of  the  species,  we  used 
data  on  known  Riverside  fairy  shrimp 
locations  and  those  vernal  pools  and 
vernal  pool  complexes  that  were 
identified  in  the  Recovery  Plan  (Service 
1998)  as  essential  for  the  recovery  of  the 
species,  aerial  photography  at  a  scale  of 
1:24,000  (comparable  to  the  scale  of  a 
7.5  minute  U.S.  Geological  Survey 
Quadrangle  topographic  map),  current 
aerial  photography  prints,  and 
boundaries  of  approved  habitat 
conservation  plans  (HCPs).  We  then 
evaluated  those  areas  based  on  soil 
tjrpes,  the  hydrology,  watershed,  and 
topographic  features  including  local 
variation  of  topographic  position  (i.e., 
coastal  mesas  or  inland  valleys). 
Following  this  evaluation,  a  250-meter 
(m)  (0.16  mile  (mi))  Universal 
Transverse  Mercator  (UTM)  grid  was 
overlaid  on  top  of  those  vernal  pool 
complexes  and  their  associated 
watersheds  to  describe  the  unit 
boimdaries  more  precisely.  Each  unit  of 
the  grid  was  evaluated  to  determine 
whether  it  was  appropriate  to  include  in 
the  critical  habitat  designation.  The 
critical  habitat  units  designated  using 
this  technique  encompass  either 
individual  vernal  pool  basins  or  vernal 
pool  complexes  and  provide  additional 
assurances  that  watersheds  and 
hydrologic  processes  are  captured  and 
maintained  for  this  species.  In  those 
cases  where  occupied  vernal  pools  were 
not  specifically  mapped  in  the  Recovery 
Plan  (Service  1998),  we  relied  on  recent 
scientific  data  to  update  the  map 
coverage.  For  the  purpose  of  this  final 
determination,  criticsd  habitat  units 
have  been  described  using  UTM 
coordinates  derived  from  a  250-m  (0.16- 
mi)  grid  that  approximated  the 
boimdaries  delineated  from  the  digital 
aerial  photography. 

We  could  not  depend  solely  on 
federally  owned  lands  for  critical 


habitat  designation  as  these  lands  are 
limited  in  geographic  location,  size,  and 
habitat  quality  within  the  current  range 
of  the  Riverside  fairy  shrimp.  In 
addition  to  the  federally  owned  lands, 
we  are  designating  critical  habitat  on 
non-Federal  public  lands  and  privately 
owned  lands.  All  non-Federal  lands 
designated  as  critical  habitat  meet  the 
definition  of  critical  habitat  under 
section  3  of  the  Act  in  that  they  are 
within  the  geographical  area  occupied 
by  the  species,  are  essential  to  the         ^ 
conservation  of  the  species,  and  may 
require  special  management 
considerations  or  protection.  The  long- 
term  survival  and  conservation  of 
Riverside  fairy  shrimp  is  dependent 
upon  the  protection  and  management  of 
existing  occurrences,  and  the 
maintenance  of  ecological  functions 
within  these  areas. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns  or 
housing  developments,  or  other  lands 
unlikely  to  contain  the  primary 
constituent  elements  essential  for 
conservation  of  the  Riverside  Mry 
shrimp.  Our  250-m  (0.16  mi)  UTM  grid 
Tninimiim  mapping  unit  was  desigiud  to 
minimize  the  amount  of  development 
along  the  urban  edge  included  in  our 
designation.  Existing  features  and 
structures,  such  as  buildings,  roads, 
railroads,  urban  development,  and  other 
such  developed  features  not  containing 
primary  constituent  elements,  are  not 
considered  critical  habitat.  Federal 
actions  limited  to  these  areas  would  not 
trigger  a  section  7  consultation,  unless 
they  affect  the  species  and/or  the 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Lands  designated  as  critical  habitat 
for  the  Riverside  fairy  shrimp  are 
considered  to  be  occupied  by  the 
species  with  the  exception  of  12  ha  (30 
ac)  within  critical  habitat  Unit  2  in 
which  the  occupancy  by  the  Riverside 
fairy  shrimp  is  not  tmown.  The  lands  in 
which  the  occupancy  is  not  known 
contain  the  primary  constituent 
elements  for  the  si}ecies,  have  been 
determined  to  be  essential  to  the 
conservation  of  the  species,  and  are 
under  consideration  as  a 
reestablishment  site,  if  the  species  does 
not  occur  there.  Refer  to  the  description 
for  Unit  2  for  our  justification  as  to  why 
this  location  is  essential  to  the 
conservation  of  the  Riverside  fairy 
shrimp. 

Critical  Habitat  Designation 

The  areas  we  are  designating  as 
critical  habitat  currenUy  provide  all  of 
those  habitat  components  necessary  to 
meet  the  primary  biological  needs  of  the 
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RivOTside  fairy  shrimp,  as  described  in 
the  Recovery  Plan  (Service  1998),  and 
defined  by  the  primary  constituenf* 
elements.  The  approximate  area 
encompassing  designated  critical  habitat 
by  county  and  land  owmership  is  shown 
in  Table  1.  Critical  habitat  for  the 


Riverside  fairy  shrimp  includes 
approximately  2.790  ha  (6.870  ac)  in  Los 
Angeles,  Orange,  Riverside,  San  Diego, 
and  Ventura  coimties.  California,  and  is 
based  on  the  geographic  location  of 
vernal  pools,  soil  types,  and  local 
variation  of  topographic  position  (i.e., 


coastal  mesas  or  inland  valleys).  Lands 
proposed  are  imder  private.  State,  and 
Federal  ownership  and  divided  into  five 
critical  habitat  units.  A  brief  description 
of  each  unit,  and  reasons  for  designating 
it  as  critical  habitat,  are  presented 
below. 


Table  1.— Approximate  Area  Encompassing  Designated  Critical  Habitat  in  Hectares  (ha)  (Acres  (ac))  by 

County  and  Land  Ownership  ^ 


County 

Federal  land 

Local/stale  land 

Private  land 

Total 

Los  Angeles  

Oha(Oac) 

45  ha  (110  ac)  

Oha(Oac)  

320  ha  (770  ac)  

0  ha  (0  ac)  

Oha(Oac)  

195  ha  (480  ac)  

315  ha  (780  ac)  

1,005  ha  (2,490  ac)  

125  ha  (305  ac)  

195  ha  (480  ac) 
365  ha  (900  ac) 
1,760  ha  (4,355  ac) 
445  ha  (1,075  ac) 
25  ha  (60  ac) 

Orange  , 

Riverside  .^ 

San  Diego    

5ha(10ac)  

755  ha  (1,865  ac)  

Oha(Oac)  

Ventura 

0  ha  (0  ac)  

25  ha  (60  ac)  

Total  

365  ha  (880  ac)  

760  ha  (1.875  ac)  

1.665  ha  (4,1 15  ac)  

2,790  ha  (6,870  ac) 

^  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2.471  ac).  Based  on  ttie  level  of  Imprecision  of  mapping  at  this  scale,  approxi- 
mate hectares  and  acres  have  t>een  rounded  to  the  nearest  5. 


^4ap  Unit  1 :  Transverse  Range  Critical 
Habitat  Unit.  Ventura  and  Los  Angeles 
counties,  California  (144  Ha  (355  Ac)) 

The  Transverse  Range  critical  habitat 
unit  includes  the  vernal  pool  habitat 
that  is  known  to  be  occupied  by  the 
Riverside  fairy  shrimp  and  associated 
essential  watershed  which  helps 
maintain  the  integrity  and  water  quality 
of  the  vernal  pool.  These  vernal  pools 
are  located  at  Cruzan  Mesa,  Los  Angeles 
County,  and  the  former  Carlsberg  Ranch, 
Ventura  County.  All  lands  designated 
within  this  unit  are  on  private  lands. 
These  vernal  pools  represent  the 
northern  limit  of  occupied  habitat  for 
the  Riverside  fairy  shrimp  and  may  have 
genetic  characteristics  essential  to  the 
overall  long-term  conservation  of  the 
species  (i.e.,  they  may  be  genetically 
different  from  more  centrally  located 
populations)  (Lesica  and  Allendorf 
1995).  Additionally,  these  vernal  pools 
are  the  last  remaining  vernal  pools  in 
Los  Angeles  and  Ventura  counties 
known  to  support  this  species.  The 
Recovery  Plan  for  the  Vernal  Pools  of 
Southern  California  (Service  1998) 
indicates  that  the  conservation  of  the 
vernal  pool  habitat  and  associated 
watershed  in  this  unit  is  essential  to 
allow  for  the  maintenance  and  recovery 
of  the  populations  of  Riverside  fairy 
shrimp  in  Los  Angeles  and  Ventura 
counties. 

Map  Unit  2:  Los  Angeles  Basin-Orange 
Management  Area,  Los  Angeles  and 
Orange  counties,  California.  (437  Ha 
(1.080  Ac)) 

The  Los  Angeles  coastal  prairie  unit 
includes  an  approximately  13  ha  (30  ac] 
area  within  and  adjacent  to  the  El 
Segundo  Blue  Butterfly  Preserve,  west 
of  Pershing  Drive  at  the  Los  Angeles 


International  Airport  that  contains 
vernal  pool  habitat  and  its  associated 
watershed  essential  to  the  conservation 
of  the  Riverside  feiry  shrimp.  This  area 
is.  however,  not  known  to  be  occupied 
by  the  Riverside  fairy  shrimp.  This  unit 
is  the  only  suitable  remnant  of  vernal 
pool  habitat  (vernal  pool  basin  and  its 
associated  essential  watershed)  located 
within  the  historical  coastal  prairie 
landscape,  which  formerly  extended 
from  Playa  del  Rey  south  to  the  Palos 
Verdes  Peninsula,  an  area  of 
appro3dmately  96  km^  (37  mi^).  This 
landscape  historically  included  the 
federally  endangered  California  Orcutt 
grass  [Orcuttia  califomica)  and  San 
Diego  button-celery  (Eryngium 
aristulatum  var.  parishii).  This  imit  also 
supports  versatile  fairy  shrimp 
(Branchinecta  lindahli)  and  western 
spadefoot  toad  {Scaphiopus 
hammoiidii).  Riverside  fairy  shrimp 
cysts  were  first  collected  east  of 
Pershing  Drive  in  1997,  but  adult 
shrimp  have  not  been  found  to  date, 
likely  due  to  the  extensive  distiubance 
to  the  landscape,  including  the 
introduction  of  fill  material,  changes  in 
water  chemistry,  modification  of  die 
watersheds,  and  the  resulting  shortened 
duration  of  water  ponding.  We  are  not 
designating  the  area  east  of  Pershing 
Drive  due  to  the  extensive  alteration  of 
the  habitat  that  has  occurred.  However, 
we  are  designating  the  area  west  of 
Pershing  Drive  as  critical  habitat 
because  it  contains  vernal  pool  habitat 
essential  for  the  conservation  of  the 
Riverside  fairy  shrimp.  Considering  the 
extensive  habitat  available,  populations 
of  Riverside  fairy  shrimp  in  this  region 
were  likely  robust  and  formed  the  core 
population  between  the  Cruzan  Mesa 
and  Carlsberg  Ranch  pools  (Unit  1),  at 


the  northern  end  of  the  range  of  the 
species,  and  the  pool  groups  in  central 
and  southern  Orange  Coimty. 
Conservation  of  the  area  west  of 
Pershing  Drive  is  necessary  for  the 
recovery  of  an  isolated,  formerly  robust 
population  that  may  have  genetic 
characteristics  important  to  the  overall 
long-term  conservation  of  the  species. 

In  Orange  County,  this  critical  habitat 
unit  includes  the  vernal  pools  and 
vernal  pool-like  ephemeral  ponds  and 
essential  watershed  lands  at  the  Marine 
Corps  Air  Station  El  Toro,  Chiquita 
Ridge,  Tijeras  Creek,  Viejo  parcel, 
Saddleback  Meadows,  and  along  the 
southern  Orange  Coimty  foothills.  These 
vernal  pool  habitats  are  the  last 
remaining  vernal  pools  in  Orange 
County  known  to  support  this  species 
(58  FR  41384).  The  Orange  County 
vernal  pool  habitat  and  essential 
associated  watershed  represent  the  vast 
majority  of  Riverside  fohy  shrimp 
habitat  within  this  criticeil  habitat  unit. 
In  addition,  the  Orange  County  pools 
represent  a  remnant  complex  of  pools 
and  vernal  pool  habitat  unique  to  the 
Riverside  fairy  shrimp  in  southern 
Orange  Counl^.  The  Riverside  fairy 
shrimp  habitat  in  Orange  Coimty  is 
geographically  distinct  from  other  pools 
within  the  species'  range  and  is 
essential  to  the  overall  long-term 
conservation  of  the  species.  Therefore, 
as  indicated  in  the  Recovery  Plan  for  the 
Vernal  Pools  of  Southern  California 
(Service  1998),  the  conservation  of  these 
vernal  pools  and  their  associated 
watersheds  is  essential  to  reduce  the 
risk  of  extinction  through  random  and 
natural  events  to  Riverside  fairy  shrimp 
populations  in  Orange  County  and 
throughout  its  current  range. 


Map  Units:  Western  Riverside  County 
Critical  Habitat  Unit,  Riverside  County, 
California  (1.762  Ha  (4.355  Ac)) 

The  western  Riverside  County  critical 
habitat  unit  includes  the  vernal  pool 
basins  and  associated  essential 
watersheds  on  the  Santa  Rosa  Plateau 
and  in  Murrieta.  These  vernal  pools  and 
pool  complexes  represent  the  eastern 
limit  of  occupied  Riverside  fairy  shrimp 
habitat,  unique  vernal  pool  habitat,  and 
may  have  genetic  characteristics 
important  to  the  overall  long-term 
conservation  of  the  species  (i.e.,  they 
may  be  genetically  different  from  more 
centrally  located  populations)  (Lesica 
and  Allendorf  1995).  Pools  within  this 
unit  also  support  the  federally 
endangered  California  Orcutt  grass 
[Orcuttia  califomica)  and  vernal  pool 
fairy  shrimp  [Branchinecta  lynchi)- 
These  pools  and  their  associated 
watersheds  are  essential  for  the 
conservation  and  recovery  of  the 
Riverside  fairy  shrimp  as  indicated  in 
the  Recovery  Plan  (Service  1998).  This 
unit  includes  two  of  the  five  remaining 
populations  of  Riverside  fairy  shrimp  in 
Riverside  County.  A  third  population. 
Skunk  Hollow,  is  protected  as  part  of  an 
approved  mitigation  bank  that  is  within 
the  Rancho  Bella  Vista  HCP  area  and  as 
part  of  the  conservation  measures 
contained  in  the  Assessment  District 
161  Subregional  HCP.  Of  the  remaining 
two  vernal  complexes  containing 
Riverside  fairy  shrimp,  one  complex 
consists  of  a  series  of  stock  ponds  in 
which  the  Riverside  fairy  shrimp  was 
discovered  after  the  publication  of  the 
proposed  critical  habitat  designation. 
The  other  complex,  which  includes  a 
basin  (one  of  a  series)  adjacent  to  Lake 
Elsinore  in  which  the  Riverside  fairy 
shrimp  was  found,  was  not  identified  as 
essential  in  the  Recovery  Plan  and  was. 
therefore,  not  included  in  this  critical 
habitat  designation. 

Map  Unit  4:  North  San  Diego  County 
Critical  Habitat  Unit,  San  Diego  County, 
California  (372  Ha  (920  Ac)) 

The  north  San  Diego  County  critical 
habitat  unit  includes  essential  vernal 
pool  habitat  and  associated  watersheds 
at  Marine  Corps  Base  Camp  Pendleton 
and  one  pool  complex  within  the  City 
of  Carlsbad.  This  unit  encompasses 
approximately  312  ha  (770  ac)  in  non- 
training  areas  within  Camp  Pendleton. 
These  include  pool  complexes  and 
lands  within  the  associated  watersheds 
in  the  Wire  Mountain  Housing  Area, 
within  the  Cockleburr  Sensitive  Area, 
and  lands  leased  to  the  State  of 
California  and  included  within  San 
Onofi«  State  Park.  The  Recovery  Plan 
(Service  1998)  includes  these  pool 


complexes  and  their  watersheds  within 
the  San  Diego  North  Coastal  Mesas 
Management  Areas.  This  critical  habitat 
unit  is  included  in  the  designation 
because  the  vernal  pool  habitat  and 
associated  watersheds  on  Marine  Corps 
Base  Camp  Pendleton  represent  one  of 
the  largest  populations  of  the  Riverside 
fairy  shrimp  and  vernal  pool  habitat  in 
southern  California.  These  parcels  of 
land  are  being  designated  as  critical 
habitat  because  they  represent  unique 
vernal  pool  habitat  and  are  essential  to 
the  long-term  conservation  of  the 
Riverside  fairy  shrimp  as  identified  in 
the  Recovery  Plan  (Service  1998). 

Within  the  jurisdiction  of  the  Qty  of 
Carlsbad,  one  vernal  pool  complex  is 
located  at  the  Poinsettia  Lane  train 
station.  This  complex  and  its  watershed 
are  associated  wiih  a  remnant  parcel  of 
coastal  terrace  habitat.  These  lands 
contain  unique  vernal  pool  habitat  and 
are  essential  to  the  conservation  of  the 
Riverside  fairy  shrimp  in  northern  San 
Diego  County,  as  indicated  in  the 
Recovery  Plan  (Service  1998). 

Map  Unit  5:  South  San  Diego  County 
Critical  Habitat  Unit,  San  Diego  County, 
California  (63  Ha  (155  Ac)) 

In  the  proposed  rule  (65  FR  57136). 
we  had  six  units  and  this  unit  was 
known  as  unit  6.  However,  we  deleted 
proposed  unit  5  (Marine  Corps  Air 
Station,  Miramar)  from  the  final  rule,  so 
this  unit  has  changed  from  unit  6  to  unit 
5. 

The  South  San  Diego  County  critical 
habitat  unit  is  composed  of  private  and 
Federal  lands  and  includes  the 
ephemeral  basin  and  its  associated 
watershed  along  the  United  States- 
Mexico  border.  This  ephemeral  basin  is 
on  Federal  lands  (Immigration  and 
Naturalization  Service  (INS))  and 
represents  the  southern  limit  of 
occupied  habitat  for  the  Riverside  feiiy 
shrimp  in  the  United  States.  This  basin 
is  identified  in  the  Recovery  Plan 
(Service  1998)  as  necessary  for  the 
conservation  of  the  Riverside  fairy 
shrimp  in  southern  San  Diego  County 
by  providing  the  remnant  vernal  pool 
habitat  unique  to  this  species.  The 
protection  provided  through  the 
designation  of  critical  habitat  will  assist 
in  the  recovery  efforts  identified  in  the 
Recovery  Plan. 

Effects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 


diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  action 
agency  in  eliminating  conflicts  that  may 
be  caused  by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
Modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
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implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  Riverside  fairy  shrimp  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps  of  Engineers)  under  section  404 
of  the  Clean  Water  Act  (CWA),  a  section 
10(a)(1)(B)  permit  from  the  Service,  or 
some  other  Federal  action,  including 
funding  (e.g..  Federal  Highway 
Administration,  Federal  Aviation 
Administration,  or  Federal  Emergency 
Management  Agency),  will  also 
continue  to  be  subject  to  the  section  7 
considtation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded, 
authorized,  or  permitted  do  nbt  require 
section  7  consultation. 

Section  4(b)(8]  of  the  Act  requires  us 
to  briefly  evaluate  emd  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that  destroy  or 
adversely  modify  critical  habitat  include 
those  that  appreciably  reduce  the  value 
of  critical  habitat  for  both  the  survival 
and  recovery  of  the  Riverside  fairy 
shrimp.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 


To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery,  and  actions  likely  to  "destroy 
or  adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Therefore, 
designation  of  critical  habitat  in  areas 
occupied  by  the  Riverside  fairy  shrimp 
is  not  likely  to  result  in  a  regulatory 
burden  above  that  already  in  place  due 
to  the  presence  of  the  listed  species. 

Federal  agencies  already  considt  with 
us  on  activities  in  areas  occupied  by  the 
species  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  species.  These  actions  include, 
but  are  not  limited  to: 

(1)  Any  activity,  including  the 
regulation  of  activities  by  the  Corps  of 
Engineers  under  section  404  of  the  CWA 
or  activities  carried  out  by  or  licensed 
by  the  U.S.  Environmental  Protection 
Agency,  that  could  alter  the  watershed, 
water  quality  or  quantity  to  an  extent 
that  water  quality  becomes  unsuitable  to 
support  Riverside  fairy  shrimp,  or  any 
activity  that  significantly  affects  the 
natural  hydrologic  function  of  the 
vemcd  pool  system  and/or  ephemeral 
pond  or  depression; 

(2)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities, 
or  any  activity  funded  or  carried  out  by 
the  Department  of  Transportation  or 
Department  of  Agriculture  that  residts 
in  discharge  of  dredged  or  fill  material, 
excavation,  or  mechanized  land  clearing 
of  ephemeral  and/or  vernal  pool  basins; 

(3)  Regulation  of  airpori  improvement 
or  maintenance  activities  by  the  Federal 
Aviation  Administration; 

(4)  Military  training  and  maneuvers 
on  Camp  Pendleton  and  Miramar,  and 


other  applicable  Department  of  Defense 
(DOD)  lands: 

(5)  Construction  of  roads  and  fences 
along  the  international  border  with 
Mexico,  and  associated  immigration 
enforcement  activities  by  the  INS;  and 

(6)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Commimications  Commission. 

Any  of  the  above  activities  that 
appreciably  diminish  the  value  of 
critical  habitat  to  the  degree  that  they 
affect  the  survival  and  recovery  of  the 
Riverside  fairy  shrimp  may  be 
considered  an  adverse  modification  of 
critical  habitat.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 

All  lands  designated  as  critical  habitat 
are  within  the  current  geographic  range 
of  the  Riverside  fairy  shrimp,  and  are 
occupied  by  the  species,  and/or  are 
likely  to  be  used  by  the  species,  whether 
for  foraging,  breeding,  growth  of  larvae, 
dispersal,  migration,  genetic  exchange, 
and  sheltering,  with  the  exception  of  the 
lands  within  Unit  2.  Lands  within  Unit 
2  are  not  currenUy  known  to  be 
occupied  by  the  Riverside  &iry  shrimp. 
Federal  agencies  already  consult  with  us 
on  activities  in  areas  currently  occupied 
by  the  species,  or  if  the  species  or  vernal 
pool  habitat  may  be  affected  by  the 
action,  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  species.  Thus,  we  do  not 
anticipate  significant  additional 
regulatory  protection  or  burden  will 
result  from  this  critical  habitat 
designation. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests  ^ 
for  copies  of  the  regulations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  NE.  11th  Ave,  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Relationship  of  Critical  Habitat  to 
^4Uitary  Lands 

Exclusions  Under  Section  3(5)(A) 

The  Sikes  Act  Improvement  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resoiux:es  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (INRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 


stewardship  of  the  natural  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
-installations  with  listed  species.  We 
believe  that  habitat  on  bases  that  have 
completed  and  approved  INRMPs  that 
address  the  needs  of  the  species 
generally  do  not  meet  the  definition  of 
critical  habitat  discussed  above,  as  they 
require  no  additional  special 
management  or  protection. 

Therefore,  we  do  not  include  these 
areas  in  critical  habitat  designations  if 
they  meet  the  following  three  criteria: 
(1)  A  current  INRMP  must  be  complete 
and  provide  sufficient  conservation 
benefit  to  the  species,  (2)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented,  and  (3)  the  plan  must 
provide  assiu'ances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat. 

We  evaluated  INRMPs  for  DOD  land 
that  was  within  the  proposed  critical 
habitat  to  determine  whether  any 
INRMPs  met  the  special  management 
criteria.  To  date,  Miramar  is  the  only 
DOD  installation  that  has  completed  a 
final  INRMP  that  provides  for  sufficient 
conservation  management  and 
protection  for  vernal  pools  and  the 
Riverside  fairy  shrimp.  We  reviewed 
this  plan  and  determined  that  it 
addresses  and  meets  the  three  criteria. 
Therefore,  lands  on  Miramar  (proposed 
Critical  Habitat  Unit  5)  do  not  meet  the 
definition  of  critical  habitat,  and  they 
have  not  been  included  in  this  final 
designation  of  critical  habitat  for  the 
Riverside  fairy  shrimp. 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  We  have  considered  whether  it 
is  appropriate  to  exclude  any  DOD  lands 
under  section  4(b)(2). 

In  contrast  to  Miramar,  Camp 
Pendleton  has  not  yet  completed  their 
INRMP.  Camp  Pendleton  has  several 


substantial  vernal  pool  complexes  that 
support  the  Riverside  fairy  shrimp  and 
are  essential  to  the  conservation  of  the 
species.  In  light  of  these  factors,  we 
proposed  2,295  ha  (5,670  ac)  on  Camp 
Pendleton  as  critical  habitat  for  the 
Riverside  fairy  shrimp. 

The  INRMP  for  Camp  Pendleton  will 
be  completed  by  the  statutory  deadline 
of  November  17,  2001.  We  will  consult 
with  the  Marines  under  section  7  of  the 
Act  on  the  development  and 
implementation  of  the  INRMP.  We  fully 
expect  that,  once  the  INRMP  is 
completed  and  approved,  areas  of  Camp 
Pendleton  included  in  the  proposed 
critical  habitat  designation  will  not  meet 
the  definition  of  critical  habitat,  as  they 
will  require  no  additional  special 
management  or  protection. 

To  date,  as  the  INRMP  for  Camp 
Pendleton  has  not  yet  been  completed 
and  approved,  these  lands  meet  the 
definition  of  critical  habitat. 
Nevertheless,  we  have  determined  that 
it  is  appropriate  to  exclude  training 
areas  on  Camp  Pendleton  from  this 
critical  habitat  designation  imder 
section  4(b)(2).  The  main  benefit  of  this 
exclusion  is  ensuring  that  the  mission- 
critical  military  training  activities  can 
continue  without  interruption  at  Camp 
Pendleton  while  the  INRMP  is  being 
completed.  On  March  30,  2000,  at  the 
request  of  the  Marines,  we  initiated 
formal  consultation  with  Camp 
Pendleton  on  their  upland  activities. 
These  activities  include  military 
training,  maintenance,  fire  management, 
real  estate,  and  recreation  programs. 
Upon  completion,  this  consultation  will 
address  the  93  percent  of  that  base  not 
included  in  oiu  1995  opinion 
concerning  their  programmatic 
conservation  plan  for  riparian  and 
estuarine/beach  ecosystems  (Service 
1995).  Because  of  the  immense 
complexity  of  dealing  with  a  multitude 
of  hard-to-define  upland  activities  and 
numerous  federally  listed  plants  and 
animals,  the  consultation  has  been 
extended  and  is  on-going. 

The  proposed  critical  nabitat 
designation  included  about  2,295  ha 
(5,670  ac),  or  about  10  percent  of  the 
base.  If  critical  habitat  is  designated 
within  the  training  areas  on  Camp 
Pendleton  for  the  Riverside  fairy 
shrimp,  the  Marines  believe  they  would 
be  compelled  to  significanUy  ciirtail 
necessary  training  within  the  area 
designated  as  critical  habitat,  to  the 
detriment  of  mission-critical  training 
capability,  until  the  consultation  is 
concluded.  As  a  result,  the  Camp 
Pendleton's  utility  as  a  Marine  training 
site  could  be  limited. 

In  contrast,  the  benefits  of  designating 
critical  habitat  within  the  training  areas 


on  Camp  Pendleton  now  are  small.  The 
primary  benefit  of  designation  is  the 
prohibition  on  destruction  or  adverse 
modification  of  critical  habitat  under 
section  7  of  the  Act.  However,  we 
believe  that  section  7  consultation  on 
any  proposed  action  on  Camp  Pendleton 
that  would  result  in  an  adverse 
modification  conclusion  would  also 
result  in  a  jeopardy  conclusion,  and  we 
are  now  engaged  in  formed  consultation 
with  the  Marines  on  their  activities  in 
vernal  pool  habitat  on  the  base.  In 
addition,  the  Marines  have  a  statutory 
obligation  under  the  Sikes  Act  to 
complete  an  INRKQ*  for  Camp 
Pendleton.  As  noted  above,  we  expect 
that,  when  completed  and  adopted,  this 
INRMP  will  provide  equal  or  greater 
protection  to  Riverside  fairy  shrimp 
habitat  on  Camp  Pendleton  than  a 
criticad  habitat  designation. 

We  conclude  that  the  benefits  of 
excluding  training  areas  on  Camp 
Pendleton  exceed  the  benefits  of 
including  them  in  the  critical  habitat 
designation.  Further,  we  have 
determined  that  excluding  the  training 
areas  will  not  result  in  the  extinction  of 
the  Riverside  fairy  shrimp,  as  sufficient 
vernal  pools  remain  within  the  final 
critical  habitat  designation,  and  sections 
7(a)(2)  and  9  of  the  Act  still  apply  to  the 
activities  affecting  Riverside  fairy 
shrimp  on  Camp  Pendleton.  This 
exclusion  does  not  apply  to  the  vernal 
pool  complexes  in  the  Wire  Mountain 
Housing  Area,  within  the  Cockleburr 
Sensitive  Area,  and  lands  leased  to  the 
State  of  California  and  included  within 
San  Onofre  State  Park.  Because  these 
lands  are  used  minimally,  if  at  all,  by 
the  Marines  for  training,  the  312  ha  (770 
ac)  of  lands  proposed  on  Camp 
Pendleton  and  within  the  San  Onofre 
State  Park  are  retained  in  the  final 
designation. 

Relationship  of  Critical  Habitat  to 
Habitat  Conservation  Plans 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that  in  most  instances  the 
benefits  of  excluding  legally  operative 
HCPs,  for  which  the  Riverside  fairy 
shrimp  is  a  covered  species  and  take  has 
been  authorized,  will  outweigh  the 
benefits  of  including  them. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 
in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
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habitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Currently 
approved  and  permitted  HCPs  are 
already  designed  to  ensure  the  long- 
term  survival  of  covered  species  within 
the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
would  define  as  critical  habitat  for 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  Implementing 
Agreements.  These  HCPs  and 
Implementing  Agreements  include 
management  measures  and  protections 
for  conservation  lands  designed  to 
protect,  restore,  and  enhance  their  value 
as  habitat  for  covered  species. 

In  addition,  an  HCP  application  must 
itself  be  consulted  upon.  While  this 
consultation  will  not  look  specifically  at 
the  issue  of  adverse  modification  of 
critical  habitat,  unless  critical  habitat 
has  already  been  designated  within  the 
proposed  plan  area,  it  will  look  at  the 
very  similar  concept  of  jeopardy  to  the 
listed  species  in  the  plan  area.  Because 
HCPs,  particiilarly  large  regional  HCPs, 
address  land  use  within  the  plan 
boundaries,  habitat  issues  within  the 
plan  boundaries  will  have  been 
thoroughly  addressed  in  the  HCP  and 
through  the  consultation  on  the  HCP. 
Ova  experience  is  also  that,  imder  most 
circumstances,  consultations  under  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard. 
Implementing  regulations  (50  CFR  Part 
402)  define  "jeopardize  the  continued 
existence  of*  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  Jeopardize  the 
continued  existence  of  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  *  *  *  to  reduce  appreciably 
the  likelihood  of  both  the  siurival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
habitat,  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  a  critical  habitat 


designation  does  not  materially  affect 
the  outcome  of  consultation.  Additional 
measures  to  protect  the  habitat  from 
adverse  modification  are  not  likely  to  be 
required. 

Fiuther,  HCPs  typically  provide  for 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long-term  protection  and  management 
of  a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  found  in  the  5-Point 
Policy  for  HCPs  (64  FR  35242)  and  the 
HCP  No  Surprises  regulation  (63  FR 
8859).  Such  assurances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long- 
term  special  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides. 

The  development  and  implementation 
of  HCPs  provide  other  important 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery,  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  The 
education  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  long-term  survival 
and  conservation  of  the  species,  are 
essentially  the  same  as  those  that  would 
occur  bom  the  public  notice  and 
comment  procedures  required  to 
establish  an  HCP,  as  well  as  the  public 
participation  that  occius  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  then,  we  believe,  that 
designation  of  critical  habitat  has  little 
benefit  in  areas  covered  by  HCPs. 

(2)  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs  from 
being  designated  as  critical  habitat  may 
be  more  significant.  They  include 
relieving  landowners,  communities,  and 
counties  of  any  additional  minor 
regulatory  review  that  might  be  imposed 
by  critical  habitat.  Many  HCPs, 
particularly  large  regional  HCPs,  take 
many  years  to  develop  and,  upon 
completion,  become  regional 
conservation  plans  that  are  consistent 
with  the  recovery  of  covered  species. 
Most  regional  plans  benefit  many 
species,  both  listed  and  unlisted. 
Imposing  an  additional  regulatory 
review  aiter  HCP  completion  could  be 
viewed  as  a  disincentive  to  those 
developing  HCPs.  Excluding  HCPs 
provides  us  with  an  opportimity  to 
streamline  regulatory  compliance  for 
HCP  participants. 

A  related  Benefit  of  excluding  HCPs  is 
that  it  would  encourage  the  continued 


development  of  partnerships  with  HCP 
participants,  including  States,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
tmable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  from 
critical  habitat  designation,  we  preserve 
these  partnerships  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  futiu^. 

In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 
HCPs,  and  the  benefits  of  excluding 
HCPs  from  designation  to  be  significant. 
Weighing  the  small  benefits  of  inclusion 
against  the  benefits  of  exclusion, 
including  the  benefits  of  relieving 
property  owners  of  an  additional  layer 
of  approvals  and  regulation,  together 
with  the  encouragement  of  conservation 
partnerships,  would  generally  result  in 
approved  HCPs  being  excluded  from 
critical  habitat  designation  under 
section  4(b)(2)  of  the  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analytical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  which  the  Riverside 
fairy  shrimp  is  a  covered  species  on  a 
case-by-case  basis  to  determine  whether 
the  benefits  of  excluding  these 
particular  areas  outweigh  the  benefits  of 
including  them. 

Section  4(b)(2)    Evaluation  of  Specific 
HCPs 

We  expect  that  critical  habitat  may  be 
used  as  a  tool  to  identify  those  areas 
essential  for  the  conservation  of  the 
species,  and  we  will  encourage 
development  of  HCPs  for  such  areas  on 
non-Federal  lands.  Habitat  conservation 
plans  currently  under  development  are 
intended  to  provide  for  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  the  Riverside 
fairy  shrimp,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value. 

Only  HCPs  within  the  boundaries  of 
the  proposed  critical  habitat  units  are 
discussed  herein.  Those  approved  and 
legally  operative  HCPs  that  provide 
coverage  and  incidental  take  approval 
for  the  Riverside  fairy  shrimp  have  been 
excluded  from  this  designation. 

A  number  of  habitat  planning  efforts 
have  been  completed  within  the  range 
of  the  Riverside  fairy  shrimp.  Principal 
among  these  are  the  San  Diego  Multiple 
Species  Conservation  Program  (MSCP) 
in  San  Diego  County,  the  Rancho  Bella 
Vista  HCP,  and  the  Assessment  District 
161  Subregional  HCP  in  Riverside 
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County.  The  MSCP,  through  its  subarea 
plans,  provides  conservation  measures 
for  the  Riverside  fairy  shrimp  as  a 
covered  species,  although  authorization 
for  take,  should  any  be  needed,  would 
come  frt)m  a  subsequent  permitting 
process  (typically  throu^  a  section  7 
consultation  with  the  Corps  of 
Engineers).  The  MSCP  provides  that  the 
remaining  Riverside  fairy  shrimp  habitat 
within  the  Multiple  Habitat  Plaiming 
Area  (MHPA)  should  be  avoided  to  the 
maximum  extent  practicable. 
Unavoidable  impacts  to  this  remaining 
area  of  habitat  are  to  be  minimized  and 
mitigated  to  achieve  no  net  loss  of 
wetland  function  and  value,  and  to 
provide  additional  protective  measures, 
including  adaptive  management, 
contained  in  the  MSCP. 

The  Rancho  Bella  Vista  HCP  planning 
area  includes  a  reserve  established  as  a 
mitigation  bank  for  the  vernal  pool  that 
contains  the  Riverside  fairy  shrimp 
(Skunk  Hollow),  and  the  HCP  includes 
the  Riverside  fairy  shrimp  as  a  covered 
species.  The  mitigation  bank  agreement, 
as  confirmed  in  the  HCP,  provides 
management  for  the  pool  and  watershed 
in  perpetuity.  The  Riverside  fairy 
shrimp  is  also  a  covered  species  under 
Assessment  District  161  Subregional 
HCP.  and  this  HCP  provides  for  the 
protection  and  conservation  of  the 
remainder  of  Skimk  Hollow's 
watershed. 

Consequently,  we  find  that  the 
benefits  of  excluding  lands  covered  by 
these  HCPs  would  be  significant  in 
preserving  positive  relationships  with 
our  conservation  partners,  lessening 
potential  additional  regulatory  review 
and  potential  economic  biutlens, 
reinforcing  the  regulatory  assurances 
provided  for  in  the  implementing 
agreements  for  the  approved  HCPs,  and 
providing  for  more  established  and 
cooperative  partnerships  for  future 
conservation  efforts. 

In  sununary,  the  benefits  of  including 
these  approved  HCPs  in  critical  habitat 
for  the  Riverside  fairy  shrimp  include 
increased  educational  benefits  and 
minor  additional  management 
protections  and  measures.  The  benefits 
of  excluding  these  HCPs  from 
designated  critical  habitat  for  the 
Riverside  fairy  shrimp  include 
additional  conservation  measures  for 
this  and  other  listed  species, 
preservation  of  partnerships  that  may 
lead  to  futiu'e  conservation,  and  the 
avoidance  of  the  minor  regulatory  and 
economic  burdens  associated  with  the 
designation  of  critical  habitat. 
Therefore,  we  believe  the  benefits  of 
exclusion  outweigh  the  benefits  of 
ncluding  these  areas.  Fiulhermore,  we 
lave  determined  that  these  exclusions 


will  not  result  in  the  extinction  of  the 
species.  We  have  already  completed 
section  7  consultation  on  the  impacts  of 
these  HCPs  on  the  species.  We 
determined  that  the  approved  HCPs  will 
not  jeopardize  the  continued  existence 
of  the  Riverside  fairy  shrimp,  which 
means  that  they  will  not  appreciably 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species. 

We  have  not  excluded  the  NCCP/HCP 
for  the  Central/Coastal  Orange  County 
subregion.  This  plan  provides  only 
conditional  coverage  for  the  Riverside 
fairy  shrimp.  Riverside  fairy  shrimp  in 
vernal  pool  habitats  that  are  highly 
degraded  and/or  artificially  created  are 
a  covered  species  and  take  is  authorized 
imder  the  HCP.  However,  Riverside 
fairy  shrimp  in  non-degraded,  natiiral 
vernal  pool  habitats  are  not  considered 
covered  species  under  the  HCP,  and 
take,  should  any  be  needed,  can  be 
authorized  only  under  a  separate 
permitting  process  (typically  through  a 
section  7  consultation  with  the  Corps  of 
Engineers).  Because  the  natiual  vernal 
pools  within  the  Central/Coastal  Orange 
County  subregion  that  are  considered  to 
be  high-quality  habitat  for  the  Riverside 
fairy  shrimp  are  not  covered  by  the 
current  HCP,  the  benefits  from 
designating  this  area  as  critical  habitat 
are  not  outweighed  by  the  benefits 
provided  by  the  HCP.  Therefore,  we  are 
including  the  natural  vernal  pools  at  the 
Viejo  parcel.  Tijeras  Creek,  and  Marine 
Corps  Air  Station  El  Toro  in  this  final 
critical  habitat  designation. 

HCPs  ciurently  under  development 
are  intended  to  provide  for  the 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of 
the  Riverside  fairy  shrimp,  while 
directing  development  and  habitat 
modification  to  areas  of  lower  habitat 
value.  The  HCP  development  process 
provides  an  opportunity  for  more 
intensive  data  collection  and  analj'sis 
regarding  the  use  of  particular  habitat 
areas  by  the  Riverside  fairy  shrimp.  The 
process  also  enables  us  to  conduct 
detailed  evaluations  of  the  importance 
of  such  lands  to  the  long-term  siuvival 
of  the  species  in  the  context  of 
constructing  a  biologically  configured 
system  of  interlinked  habitat  blocks.  We 
fully  expect  that  HCPs  undertaken  by 
local  jiuisdictions  (e.g.,  counties,  cities) 
and  other  parties  will  identify,  protect, 
and  provide  appropriate  management 
for  those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long-term  conservation 
of  the  species.  We  believe  and  fully 
expect  that  our  analyses  of  these 
proposed  HCPs  and  proposed  permits 
under  section  7  will  show  that  covered 
activities  carried  out  in  accordance  with 


the  provisions  of  the  HCPs  and 
biological  opinions  will  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  future 
HCPs  to  identify  lands  essential  for  the 
long-term  conservation  of  the  Riverside 
fairy  shrimp,  and  appropriate  ^ 
conservation  management  actions. 
Several  HCP  efforts  are  now  under  way 
that  address  listed  and  nonlisted  species 
in  areas  within  the  range  of  the 
Riverside  fairy  shrimp  that  we  are 
designating  as  critical  habitat.  The  take 
minimization  and  mitigation  measures 
provided  imder  these  HCPs  are  expected 
to  protect  the  essential  habitat  in  this 
rule  and  provide  for  the  conservation  of 
the  covered  species.  Furthermore,  we 
will  complete  intra-service  consultation 
on  our  issuance  of  section  10(a)(1)(B) 
permits  for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat.  If  an  HCP  that 
includes  the  Riverside  fairy  shrimp  is 
ultimately  approved,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  We  will  seek  to  imdertake  this 
review  when  the  HCP  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review. 

Should  additional  information 
become  available  that  changes  our 
assessment  of  the  benefits  of  excluding 
any  of  these  (or  other)  areas  compared 
to  the  benefits  of  including  them  in  the 
critical  habitat  designation,  we  may 
revise  the  designation  accordingly. 
Similarly,  if  new  information  indicates 
any  of  these  areas  should  not  be 
included  in  the  designated  critical 
habitat  because  they  no  longer  meet  the 
definition  of  critical  habitat,  we  may 
revise  this  final  rule.  If,  consistent  with 
avtiilable  funding  and  program 
priorities,  we  elect  to  revise  this 
designation,  we  will  do  so  through  a 
subsequent  rulemaking. 

Sununary  of  Comments  and 
Recommendations 

In  the  September  21,  2000,  proposed 
rule  (65  FR  57136),  we  requested  all 
interested  parties  to  submit  comments 
on  the  specifics  of  the  proposal 
including  information,  policy,  treatment 
of  HCPs,  and  proposed  critical  habitat 
boundaries  as  provided  in  the  proposed 
rule.  The  first  comment  period  closed 
on  November  20,  2000.  The  comment 
period  was  reopened  from  February  28, 
2001.  to  March  30.  2001  (66  FR  12754). 
to  allow  for  additional  comments  on  the 
proposed  rule,  and  comments  on  the 
draft  economic  analysis  of  the  proposed 
critical  habitat.  We  accepted  comments 
received  from  September  21,  2000.  to 
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March  30,  2001,  and  entered  them  into 
the  administrative  record  for  the  rule. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  coimty 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  In  addition,  we  invited  public 
comment  through  the  publication  of 
notices  in  the  following  newspapers  in 
southern  California:  San  Diego  Union 
Tribune  and  Riverside  Press  Enterprise 
on  September  25,  2000,  and  the  Los 
Angeles  Times  on  September  28,  2000. 
There  were  no  requests  for  a  public 
hearing. 

We  requested  four  biologists,  who 
have  familiarity  with  the  Riverside  fairy 
shrimp  and  the  conservation  of  vernal 
pools,  to  peer  review  the  proposed 
critical  habitat  designation.  Two  of  the 
p>eer  reviewers  submitted  comments  on 
the  proposed  critical  habitat 
designation,  providing  updated 
biological  information,  critical  review, 
and  editorial  comments,  and  two  did 
not  respond. 

We  received  a  total  of  632  written 
comments  during  the  two  comment 
periods.  Comments  were  received  from 
1  Federal  agency,  2  local  agencies,  and 
617  private  organizations  or  individuals. 
We  reviewed  all  comments  received  for 
substantive  issues  and  new  information 
regarding  critical  habitat  and  the 
Riverside  fairy  shrimp.  Of  the  632 
comments  we  received,  621  commenters 
supported  the  designation  of  critical 
habitat  for  the  Riverside  fairy  shrimp.  7 
were  opposed  to  it,  and  4  provided 
information  or  declined  to  oppose  or 
support  the  designation.  Similar 
comments  were  grouped  into  four 
general  issues  relating  specifically  to  the 
proposed  critical  habitat  determination 
and  draft  economic  analysis  on  the 
proposed  determination.  These  are 
addressed  in  the  following  siunmary. 

Issue  1 :  Biological  Justification  and 
Methodology 

(1)  Comment:  The  scale  of  the 
proposed  critical  habitat  is  overly  broad, 
resulting  in  vague  unit  boundaries. 
Several  commenters  questioned  the 
biological  justification  for  proposing 
critical  habitat  for  the  Riverside  fairy 
shrimp  using  such  a  landscape-scale 
approach  when  more  precise 
information  is  available  for  use  by  the 
Service.  Also,  some  commenters  voiced 
concern  that  their  property  was  within 
proposed  critical  habitat  boundaries 
even  though  the  land  contained  no 
Riverside  fairy  shrimp  or  primary 
constituent  elements. 

Our  Response:  We  are  required  to 
describe  critical  habitat  (50  CFR 
424.12(c))  v^th  specific  limits  using 


reference  points  and  lines  as  found  on 
standard  topographic  maps  of  the  area. 
We  recognize  that  not  all  parcels  of 
land  designated  as  critical  habitat  will 
contain  the  habitat  components 
essential  to  the  conservation  of  the 
Riverside  fairy  shrimp.  Due  to  the  time 
constraints  imposed  by  the  coiul,  and 
the  absence  of  detailed  map  information 
during  the  preparation  of  the  proposed 
determination,  we  used  a  250-m  (0.16- 
mi)  UTM  grid  to  delineate  the  critical 
habitat  boimdaries.  Due  to  the  mapping 
scale,  some  areas  not  essential  to  the 
conservation  of  the  Riverside  fairy 
shrimp  were  included  within  the 
boundaries  of  proposed  critical  habitat, 
such  as  towns,  housing  developments, 
or  other  developed  lands  imlikely  to 
provide  habitat  for  the  Riverside  fairy 
shrimp.  Because  these  areas  do  not 
contaiia  one  or  more  of  the  primary 
constituent  elements  for  the  species. 
Federal  actions  limited  to  those  areas 
will  not  trigger  a  section  7  consultation, 
unless  they  affect  the  species  and/or 
primary  constituent  elements  in 
adjacent  critical  habitat. 

<2]  Comment:  The  proposal  does  not 
provide  adequate  notice  of  location  of 
critical  habitat  units  to  impacted 
landowners  as  per  the. 1978 
amendments  to  the  Act,  causing  a 
burden  to  landowners  who  must 
determine  which  portions  of  their  land 
contain  critical  habitat. 

Our  Response:  We  identified  specific 
areas  in  the  proposed  determination  that 
are  referenced  by  UTM  coordinates, 
which  are  found  on  standard 
topographic  maps.  We  also  made 
available,  during  the  public  comment 
period  at  the  Carlsbad  Fish  and  Wildlife 
Office,  a  public  viewing  room  where  the 
proposed  critical  habitat  imits, 
superimposed  on  7.5  minute 
topographic  maps,  could  be  inspected. 
Furthermore,  we  distributed  geographic 
data  and  maps  of  the  proposed  critical 
habitat  to  all  34  individuals, 
organizations,  local  jurisdictions  and 
State  and  Federal  agencies  that 
requested  them.  We  believe  the 
information  made  available  to  the 
public  was  sufficiently  detailed  to  allow 
for  determination  of  critical  habitat 
boundaries.  This  final  rule  contains  the 
legal  descriptions  of  areas  designated  as 
critical  habitat  required  imder  50  CFR 
424.12(c).  The  accompanying  maps  are 
for  illustration  piuposes  only.  If 
additional  clarification  is  necessary, 
contact  the  Carlsbad  Fish  and  Wildlife 
Office  (see  AOORESSES  section). 

(3)  Conunent:  The  descriptions  of  the 
primary  constituent  elements  of  critical 
habitat  for  the  Riverside  fairy  shrimp  are 
vague. 


Our  Response:  The  description  of  the 
primary  constituent  elements  for  the 
Riverside  fairy  shrimp  is  based  on  the 
best  available  scientific  and  commercial 
data  regarding  the  species,  including  a 
compilation  of  data  from  peer-reviewed 
published  literatiu«,  impublished  or 
non-peer-reviewed  siuvey  or  research 
reports,  and  biologists  knowledgeable 
about  the  Riverside  fairy  shrimp  and  its 
habitat.  The  primary  constituent 
elements,  as  described,  represent  our 
best  estimate  of  what  habitat 
components  are  essential  for  the 
conservation  of  the  species. 

(4)  Comment:  The  proposed  rule 
inappropriately  uses  a  "recovery 
standard"  to  determine  critical  habitat, 
resulting  in  the  inclusion  of  large  areas 
in  which  the  Riverside  fairy  shrimp  is 
not  known  to  occiu-  or  have  occurred. 
The  Service  ignores  the  intent  of 
Congress  to  designate  only  occupied 
areas  and  those  areas  essential  to  a 
species'  conservation,  and  the  Service 
has  failed  to  determine  if  these 
unoccupied  areas  are  essential  to  the 
Riverside  fairy  shrimp. 

Our  Response:  The  definition  of 
critical  habitat  in  section  3(5)(A)  of  the 
Act  includes  "(i)  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  The  term  "conservation,"  as 
defined  in  section  3(3)  of  the  Act,  means 
"to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  piusuant  to  the  Act 
are  no  longer  necessary"  (i.e.,  the 
species  is  recovered  and  removed  from 
the  List  of  Endangered  and  Threatened 
Species). 

In  proposing  critical  habitat  for  the 
Riverside  fairy  shrimp,  we  identified 
those  areas  that  are  essential  to  the 
conservation  of  this  species.  The  areas 
we  proposed  to  designate  as  critical 
habitat  provide  all  of  those  habitat 
components  essential  for  the  Riverside 
fairy  shrimp  as  described  in  the 
Recovery  Plan  (Service  1998).  We  did 
not  include  all  areas  cmrently  occupied 
by  the  Riverside  fairy  shrimp,  but 
designated  those  areas  that  possess  large 
populations,  have  unique  ecological 
characteristics,  and/or  represent  the 
historic  geographic  areas  where  the 
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Riverside  fairy  shrimp  can  be  re- 
established, 

The  Recovery  Plan  (Service  1998) 
detailed  the  efforts  required  to  meet  the 
recovery  needs  of  the  Riverside  fairy 
shrimp,  and  provides  a  description  of 
habitat  attributes  that  are  essential  to  the 
survival  and  recovery  of  the  species. 
After  weighing  the  best  available 
information,  including  the  Recovery 
Plan,  we  conclude  that  the  areas 
designated  by  this  final  rule,  including 
areas  that  were  not  known  to  be      ' 
occupied  at  the  time  the  species  was 
listed,  are  essential  for  the  recovery  of 
the  species  and  subsequent  removal 
from  the  List  of  Endangered  and 
Threatened  Species. 

(5)  Comment:  The  lands  that  are  being 
proposed  as  critical  habitat  for  the 
Riverside  fairy  shrimp  represent  a  gross, 
unsubstantiated  increase  from  the 
amoimt  of  habitat  that  was  described  in 
the  final  listing  rule  as  being  available 
for  this  species.  In  addition,  the  increase 
in  number  of  known  populations  of 
Riverside  fairy  shrimp  since  listing 
indicates  that  designation  of  critical 
habitat  may  be  unnecessary  or 
unwarranted. 

Our  Response:  In  the  August  3, 1993, 
tnal  listing  rule  for  the  Riverside  fairy 
shrimp  (58  FR  41384),  we  stated  that 
there  were  four  occupied  pools  near 
Temecula  in  Riverside  Coimty, 
encompassing  96  km^  (37  mi^) 
(approximately  9,713  ha  (24,000  ac)), 
one  population  in  Orange  Coimty  (area 
not  quantified),  an  unspecified  number 
of  occupied  vernal  pools  at  (then)  Naval 
Air  Station  (NAS)  Miramar  and  Otay 
Mesa  in  San  Diego  County,  and  two 
locations  in  Baja  California,  Mexico. 
I  Since  the  listing  of  this  species, 
scientific  and  commercial  studies  on  the 
distribution,  life  history,  and  ecology  of 
the  Riverside  fairy  shrimp  have  been 
conducted  and  a  recovery  plan  covering 
the  species  published.  We  now 
recognize  that  conservation  of  the 
.Riverside  fairy  shrimp  depends  not  only 
on  specific  vernal  pools,  but  also  on 
vernal  pool  complexes,  the  watersheds 
immediately  surrounding  them,  and  the 
hydrologiod  processes  associated  with 
those  watersheds. 

I    Further,  the  known  geographic  range 
of  the  species  has  been  expanded  based 
on  the  identification  of  previously 
undocumented  Riverside  fairy  shrimp 
populations  in  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Ventura 
counties.  Many  of  these  previously 
undociunented  occurrences  consist  of 
small,  isolated  pools  varying  in 
condition  from  highly  degraded  to  high 
quality.  Large  complexes  of  vernal  pools 
containing  Riverside  fairy  shrimp  were 
also  discovered  on  Camp  Pendleton. 


These  complexes,  many  of  which  are 
interconnected,  contain  the  highest 
concentration  of  Riverside  fairy  shrimp 
within  the  species'  range,  with  the  pools 
and  adjoining  watersheds  encompassing 
approximately  2,295  ha  (5,670  ac). 

'The  proposed  determination  of 
critical  habitat  for  the  Riverside  fairy 
shrimp  (65  FR  57136)  identified 
approximately  4,880  ha  (12,060  ac)  of 
vernal  pools  and  their  adjacent 
watersheds  essential  to  the  conservation 
of  the  species  that  was  proposed  as 
critical  habitat.  This  value  is  less  than 
half  of  the  lands  identified  as  being 
occupied  in  Riverside  County  in  the 
final  listing  rule.  This  final 
determination  designates  2,790  ha 
(6,870  ac)  as  critical  habitat. 

Even  though  additional  populations 
of  the  Riverside  fairy  shrimp  have  been 
discovered  in  the  time  since  the  species 
was  listed,  the  factors  that  contributed 
to  the  decline  of  the  species  and  its 
Subsequent  listing  as  federally 
endangered  are  still  affecting  vernal 
pool  habitat  and  the  species.  Because 
these  factors  continue  to  affiect  the 
Riverside  fairy  shrimp  and  its  habitat, 
the  species  still  warrants  protection 
under  the  Act,  including  the  designation 
of  lands  essential  to  its  conservation  as 
critical  habitat. 

(6)  Comment:  No  scientific  data  were 
provided  to  indicate  how  the  Service 
determined  the  extent  of  watersheds  or 
the  hydrological  processes  that 
comprise  critical  habitat. 

Our  Response:  As  described  in  the 
section  titled  "Criteria  Used  to  Identify 
Critical  Habitat,"  above,  we  compiled 
data  on  known  Riverside  fairy  shrimp 
locations  and  those  vernal  pools  and 
vernal  pool  complexes  that  were 
identified  in  the  Recovery  Plan  as 
essential  for  the  stabilization  and 
recovery  of  the  species.  Second,  we 
evaluated  the  hydrology,  watershed,  and 
topographic  features  of  the  surrounding 
areas  to  identify  the  drainages,  or 
watersheds  feeding  the  pools  using  our 
GIS  system.  Third,  based  on  this 
evaluation,  a  250-m  (0.16-mi)  UTM  grid 
was  overlaid  on  top  of  those  vernal  pool 
complexes  and  their  associated 
watersheds  using  GIS  to  describe  the 
unit  boundaries  more  precisely.  Each 
unit  of  the  grid  was  evaluated  to 
determine  whether  it  was  appropriately 
included  as  critical  habitat.  'The  critical 
habitat  units  designated  using  this 
technique  encompassed  individual 
vernal  pool  basins  or  vernal  pool 
complexes  to  ensure  that  watersheds 
and  hydrologic  processes  were  captured 
and  maintained  for  this  species.  Where 
occupied  vernal  pools  were  not 
specifically  mapped  in  the  Recovery 
Plan  (Service  1998),  we  relied  on  recent 


scientific  data  to  update  the  map 
coverage. 

Issue  2:  Policy  and  Regulations 

(7)  Comment:  In  response  to  the 
Service's  request  that  the  public 
comment  on  critical  habitat  designation 
relative  to  currenUy  approved  and 
future  HCPs,  many  commenters  stated 
that  critical  habitat  should  be  retained 
within  the  boundaries  of  approved 
HCPs.  They  felt  that  HCPs  cannot  be 
viewed  as  a  functional  substitute  for 
critical  habitat  designation,  and  the 
approved  HCPs  provided  inadequate 
protection  and  special  management 
considerations  for  the  species  and  their 
habitat.  Other  commenters  supported 
the  exclusion  of  approved  HCPs  from 
critical  habitat  designation,  and  several 
of  these  same  commenters  wanted 
pending  HCPs  to  be  excluded  as  well. 
They  supported  their  recommendations 
by  asserting  that  landowners  will  be 
reluctant  to  participate  in  HCPs  unless 
they  have  incentives,  including  the 
removal  of  critical  habitat  from  HCP 
boimdaries. 

Our  Response:  We  recognize  that 
critical  habitat  is  only  one  of  many 
conservation  tools  for  federally  listed 
species.  HCPs  are  one  of  the  most 
important  tools  for  reconciling  land  use 
with  the  conservation  of  listed  species 
on  non-Federal  lands.  Section  4fb)(2)  of 
the  Act  allows  us  to  exclude  from 
critical  habitat  designation  areas  where 
the  benefits  of  exclusion  outweigh  the 
benefits  of  designation,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  species.  We  believe 
that  in  most  instances  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  For  this  designation, 
we  find  that  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation  for 
all  approved  and  legally  operative  HCPs 
in  which  the  Riverside  fairy  shrimp  is 
a  covered  species  and  the  plan  provides 
for  its  long-term  conservation.  These 
include  the  San  Diego  M^CP  in  San 
Diego  County  and  the  Rancho  Bella 
Vista  HCP  and  Assessment  District  161 
Subregional  HCP  in  Riverside  County. 

We  anticipate  that  foture  HCPs  in  the 
range  of  the  Riverside  fairy  shrimp  will  • 
include  it  as  a  covered  species  and 
provide  for  its  long-term  conservation. 
We  expect  that  HCPs  undertaken  by 
local  jurisdictions  (e.g.,  counties  and 
cities)  and  other  parties  will  identify, 
protect,  and  provide  appropriate  . 
management  for  those  specific  lands 
within  the  boundaries  of  the  plans  that 
are  essential  for  the  long-term 
conservation  of  the  species.  Section 
10(a)(1)(B)  of  the  Act  states  that  HCPs 
must  meet  issuance  criteria,  including 
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ig  and  mitigating  any  take  of 
the  listed  species  covered  by  the  permit 
to  the  maximum  extent  practicable,  and 
that  the  taking  must  not  appreciably 
reduce  the  likelihood  of  the  sinvival 
and  recovery  of  the  species  in  the  wild. 
We  fully  expect  that  pur  futiire  analyses 
of  HCPs  and  section  10(a)(1)(B)  permits 
under  section  7  will  show  that  covered 
activities  carried  out  in  accordance  with 
the  provisions  of  the  HCPs  and  section 
10(a)(1)(B)  permits  will  not  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  designated  for  the 
Riverside  fairy  shrimp.  The  take 
minimization  and  mitigation  measures 
provided  under  these  HCPs  are  expected 
to  adequately  protect  the  essential 
habitat  lands  designated  as  critical 
habitat  in  this  rule,  such  that  the  value 
of  these  lands  for  the  siuvival  and 
recovery  of  the  Riverside  fairy  shrimp  is 
not  appreciably  diminished  through 
direct  or  indirect  alterations.  If  an  HCP 
that  addresses  the  Riverside  fairy 
shrimp  as  a  covered  species  is 
ultimately  approved,  we  will  reassess 
the  critical  habitat  boimdaries  in  light  of 
the  HCP.  We  will  seek  to  undertake  this 
review  when  the  HCP  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review. 

The  designation  of  critical  habitat 
should  not  deter  participation  in  the 
NCCP  or  HCP  processes.  Approvals 
issued  under  these  processes  include 
assurances  of  no  additional  mitigation 
through  the  HCP  No  Surprises 
regulation  (63  FR  8859).  The 
development  of  new  HCPs  or  NCCPs 
should  not  be  affected  by  designation  of 
critical  habitat  primarily  because  we 
view  the  standards  of  jeopardy  for  listed 
species  and  of  adverse  modification  for 
critical  habitat  as  being  virtually 
identical.  We  discuss  these  standards  in 
detail  in  the  "Section  7  Consultation" 
portion  of  this  document. 

(8)  Comment:  The  Service  violated  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  by  failing  to  prepare  an 
Environmental  Assessment  (£A)  and/or 
an  Enviroiunental  Impact  Statement 
(HS). 

Our  Response:  We  have  determined 
that  we  do  not  need  to  prepare  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

(9)  Comment:  The  Service  violated  the 
Administrative  Procedure  Act  by  not 
making  available  for  public  review  and 
comment  the  scientific  data  relied  on  in 


formulating  the  proposed  rule,  and  not 
providing  a  complete  list  of  references 
or  access  to  unpublished  data  despite 
requests  from  interested  parties. 

Our  Response:  In  the  proposed  rule, 
we  stated  that  all  supporting 
doctunentation,  such  as  the  references 
and  impublished  data  used  in  the 
preparation  of  the  proposed  rule,  would 
be  available  for  public  inspection  at  the 
Carlsbad  and  Ventura  Fish  and  Wildlife 
Offices.  A  public  viev^ng  room  was 
made  available  at  the  Carlsbad  Fish  and 
Wildlife  Office  where  the  proposed 
critical  habitat  units,  superimposed  on 
7.5  minute  topographic  maps,  could  be 
inspected.  In  addition,  we  had  34 
requests  for  maps  or  CIS  data  and  we 
responded  to  each  request  in  a  timely 
maimer  by  providing  copies  of  the  maps 
and/ or  digital  data.  We  believe  we 
provided  information  pertaining  to  the 
proposed  critical  habitat  to  all  those 
who  requested  it. 

(10)  Commenf:  Comments  received 
firom  the  Marines  requested  that  their 
lands  be  excluded  from  the  critical 
habitat  designation  because  protections 
and  management  afforded  the  Riverside 
fairy  shrimp  by  Miramar's  INRMP, 
pursuant  to  the  Sikes  Act,  was 
sufficient,  so  the  lands  on  that  base  did 
not  require  special  management  or 
protection,  and  did  not  meet  the 
definition  of  critical  habitat.  In  addition, 
the  Marines  requested  that  Camp 
Pendleton  be  excluded  from  critical 
habitat  because  of  its  existing 
programmatic,  habitat-based 
management  efforts,  which  already 
ensure  long-term  conservation  of  the 
species.  Furthermore,  designation  of 
critical  habitat  would  detrimentally 
impact  the  Marines'  capability  to 
perform  military  missions.  Other 
commenters  felt  that:  (a)  The  vernal 
pools  on  the  bases  are  essential  for  the 
conservation  of  the  species;  (b)  no 
evidence  exists  that  training  activities 
on  Camp  Pendleton  would  be 
significantly  limited,  especially 
considering  the  small  amount  of  land 
within  the  proposed  critical  habitat  that 
actually  contains  primary  constituent 
elements;  and  (c)  Miramar's  INRMP  is  a 
guidance  dociunent  only  and  does  not 
provide  the  special  management  or 
protection  for  the  Riverside  fairy 
shrimp. 

Our  Response:  We  agree  that  INRMPs 
provide  special  management  for  lands 
such  that  they  no  longer  meet  the 
definition  of  critical  habitat  when  the 
plans  meet  the  following  criteria:  (1)  A 
current  INRMP  must  be  complete  and 
provide  conservation  benefit  to  the 
species;  (2)  the  plan  must  provide 
assurances  that  the  conservation 
management  strategies  will  be 


implemented;  and  (3)  the  conservation 
management  strategies  will  be  effective 
and  provide  for  periodic  monitoring  and 
revisions  as  necessary. 

To  date,  Miramar  is  the  only  DOD 
installation  that  has  completed  a  final 
INRMP  that  provides  for  sufficient 
conservation  management  and 
protection  for  the  Riverside  fairy 
shrimp.  We  have  reviewed  the  plan  and 
have  determined  that  it  addresses  and 
meets  the  three  criteria.  Therefore,  lands 
on  Miramar  (proposed  Critical  Habitat 
Unit  5)  do  not  meet  the  definition  of 
critical  habitat,  and  have  not  been 
included  in  this  final  designation  of 
critical  habitat  for  the  Riverside  fairy 
shrimp. 

Additionally,  we  have  determined 
that  it  is  appropriate  to  exclude  training 
areas  on  Camp  Pendleton  from  this 
critical  habitat  designation  under 
section  4(b)(2)  of  the  Act.  We  have 
concluded  that  the  benefits  of  excluding 
training  areas  on  Camp  Pendleton 
exceed  the  benefits  of  including  them  in  ' 
the  critical  habitat  designation.  Fiulher, 
we  have  determined  that  excluding  the 
training  areas  will  not  result  in  the 
extinction  of  the  Riverside  fairy  shrimp, 
as  sufficient  vernal  pools  remain  within 
the  final  critical  habitat  designation  and 
sections  7(a)(2)  and  9  of  the  Act  still 
apply  to  the  activities  affecting 
Riverside  fairy  shrimp  on  Camp 
Pendleton.  This  exclusion  does  not 
apply  to  vernal  pool  complexes  in  the 
Wire  Mountain  Housing  Area,  within 
the  CocklebiuT  Sensitive  Area,  and 
lands  leased  to  the  State  of  California 
and  included  within  San  Onofre  State 
Park.  Because  these  lands  are  used 
minimally,  if  at  all,  by  the  Marines  for  ■ 
training,  the  312  ha  (770  ac)  of  lands 
proposed  on  Camp  Pendleton  and 
within  the  San  Onofre  State  Park  are 
retained  in  the  final  designation. 

Please  refer  to  the  Exclusions  Under 
Section  4(b)(2)  section  of  this  rule  for  a 
more  detailed  discussion  of  the 
exclusion  of  the  training  areas  on  Camp 
Pendleton  from  this  final  critical  habitat 
designation. 

(11)  Comment:  A  number  of 
conmienters  requested  additional  areas 
be  designated  as  critical  habitat, 
including  all  vernal  pools  identified  in 
the  Recovery  Plan  (Service  1998)  and 
other  lands,  because  these  areas  are 
needed  for  the  conservation  of  the 
Riverside  fairy  shrimp. 

Our  Response:  The  Recovery  Plan  for 
the  Vernal  Pools  of  Southern  California 
(Service  1998),  discusses  vernal  pool 
complexes  and  pools,  their  distribution, 
and  known  occupancy  by  federally 
listed  species  at  the  time  of  the  plan's 
publication.  Not  all  vernal  pools 
discussed  in  the  plan  are  known  to  be 
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occupied  by  the  Riverside  fairy  shrimp, 
or  considered  to  be  essential  to  the 
conservation  of  the  Riverside  fairy 
shrimp.  Only  those  vernal  pool  habitats 
that  are  essential  to  the  conservation  of 
Riverside  fairy  shrimp  were  included  in 
the  critical  habitat  designation  for  the 
Riverside  fairy  shrimp. 

(12)  Comment:  A  number  of 
commenters  identified  specific  areas 
that  they  thought  should  not  be 
designated  as  critical  habitat.  For 
example,  one  commenter  does  not 
believe  the  Moorpark  vernal  pool  is 
essential  to  the  conservation  of  the 
Riverside  fairy  shrimp  because  it  is  40 
km  (25  mi)  from  the  nearest  population, 
it  is  the  only  population  known  in 
Ventura  County,  and  in  the  proposed 
rule,  there  is  no  connection  made 
between  the  site  and  the  conservation  of 
the  species. 

Our  Response:  Where  site-specific 
information  was  submitted  to  us 
providing  a  rationale  as  to  why  an  area 
should  not  be  designated  critical 
habitat,  we  evaluated  that  information 
in  accordance  with  the  definition  of 
critical  habitat,  piusuant  to  section  3  of 
the  Act,  and  made  a  determination  as  to 
whether  modifications  to  the  proposal 
were  appropriate.  We  excluded  lands 
from  the  final  designation  that  we 
determined  to  be  nonessential  to  the 
conservation  of  the  Riverside  fairy 
shrimp  or  located  within  an  approved 
HCP  for  this  species.  We  included  lands 
in  the  final  designation  that  we 
considered  essential  and  which  did  not 
have  special  management  sufficient  for 
the  species'  conservation. 

The  isolation  of  the  Moorpark  vernal 
pool  is  not  unique.  Other  than  the 
individual  pools  in  a  complex  of  vernal 
pools,  most  vernal  pools  are  isolated 
from  each  other  by  topography  and 
hydrology.  This  isolation  does  not 
diminish  the  value  of  individual  pools 
to  the  conservation  of  the  Riverside  fairy 
shrimp.  In  fact,  and  as  the  commenter 
notes,  the  Moorpark  vernal  pool  is  at  the 
northwestern  edge  of  the  Riverside  fairy 
shrimp  distribution.  Conservation 
biologists  have  demonstrated  that 
populations  at  the  edge  of  a  species' 
distribution  can  be  important  soiu-ces  of 
genetic  variation  and  represent  the  best 
opportimity  for  colonization  or  re- 
colonization  of  unoccupied  vernal  pools 
and,  thus,  long-term  conservation. 
These  outlying  populations  may  be 
genetically  divergent  from  populations 
in  the  center  of  the  range  and,  therefore, 
may  have  genetic  characteristics  that 
would  allow  adaptation  in  the  face  of 
enviroiunental  change.  Such 
characteristics  may  not  be  present  in 
other  parts  of  the  species'  range  (Lesica 
and  Allendorf  1995).  Considering  these 


factors,  the  designation  of  the  Moorpark 
vernal  pool  as  critical  habitat  for  the 
Riverside  fairy  shrimp  meets  the 
criterion  defined  in  section  3(5)(A)(i)  of 
the  Act  that  critical  habitat  includes 
specific  areas  within  the  geographic 
range  of  the  species  on  which  are  found 
the  physical  and  biological  features 
essential  to  the  conservation  of  the 
species. 

(13)  Comment:  The  proposed 
boimdary  of  critical  habitat  at  the 
Lennar  property  is  incorrect  because  it 
excludes  portions  of  the  watershed  and 
includes  areas  that  are  outside  of  the 
watershed. 

Our  Response:  We  reviewed  the 
boundaries  of  the  vernal  pool  containing 
the  Riverside  fairy  shrimp  and  the 
proposed  critical  habitat  relative  to  the 
project/property  boimdaries  submitted 
to  us  on  behalf  of  Lennar-Moorpark 
LLC.  The  proposed  critical  habitat  unit 
consists  of  foiu  250-m  (0.16-mi)  UTM 
grid  squares  that  intersect  in  the  center 
of  the  vernal  pool.  Therefore,  any 
revisions  to  our  mapping  of  the  Unit 
would  result  in  the  removal  of  portions 
of  the  vernal  pool  and  its  watershed. 

As  indicated  earlier  in  this 
determination,  in  defining  critical 
habitat  boimdaries,  we  made  an  effort  to 
exclude  all  developed  areas,  such  as 
towns  or  housing  developments,  or 
other  lands  unlikely  to  contain  the 
primary  constituent  elements  essential 
for  conservation  of  the  Riverside  fairy 
shrimp.  Our  250-m  (O.lG-mi)  UTM  grid 
minimum  mapping  unit  was  designed  to 
minimize  the  amount  of  development 
along  the  urban  edge  included  in  our 
designation.  However,  this  minimum 
mapping  unit  does  not  exclude  all 
developed  areas,  such  as  buildings, 
roads,  aqueducts,  raifroads,  airports, 
other  paved  areas,  lawns,  and  other 
lands  unlikely  to  contain  the  primary 
constituent  elements.  Federal  actions 
limited  to  these  areas  would  not  trigger 
a  section  7  consultation,  unless  they 
affect  the  species  and/or  the  primary 
constituent  elements  in  adjacent  critical 
habitat. 

(14)  Comment:  The  construction  of 
ponds  west  of  Pershing  Drive  may 
attract  birds,  which  could  result  in  a 
wildlife  hazard  by  increasing  the  threat 
of  aircraft  collisions  with  bfrds. 

Our  Response:  We  are  in  negotiations 
with  Los  Angeles  World  Airports  on 
restoring  vernal  pool  habitat  west  of 
Pershing  Drive  near  Los  Angeles 
International  Airport  (LAX),  and  using 
dormant  Riverside  fairy  shrimp  cysts 
that  occur  east  of  Pershing  Drive  to 
innoculate  the  new  pools.  While  we 
understand  the  safety  concerns 
regarding  birds  and  aircraft  collisibns, 
we  do  not  believe  that  restoring  this 


vernal  pool  habitat  will  increase  the 
amount  of  wildlife  in  the  area, 
especially  with  the  close  proximity  of 
the  proposed  vernal  pools  and  LAX  to 
the  Pacific  Ocean. 

Issue  3:  Economic  Issues 

(15)  Comment;  The  Service  did  not 
provide  for  adequate  public  notice  of 
the  proposed  rule  and  sufficient 
opportunity  for  public  comment. 
Additionally,  the  proposed  rule  was  not 
accompanied  by  an  economic  analysis 
as  required  by  law. 

Our  Response:  We  published  the 

Proposed  rule  to  designate  critical 
abitat  for  the  Riverside  fairy  shrimp  on 
September  21,  2000  (65  FR  57136),  and 
accepted  comments  from  the  public  for 
60  days,  until  November  20,  2000.  We 
contacted  all  appropriate  State  and 
Federal  agencies,  county  governments, 
elected  officials,  and  other  interested 
parties  and  invited  them  to  comment  on 
the  proposed  rule.  In  addition,  we 
invited  public  comment  through  the 
publication  of  notices  in  the  San  Diego 
Union  Tribime  and  Riverside  Press 
Enterprise  on  September  25,  2000,  and 
the  Los  Angeles  Times  on  September  28, 
2000.  We  published  a  notice  in  the 
Federal  Register  on  February  28,  2001 
(66  FR  12754),  announcing  the 
availability  of  the  draft  economic 
analysis  and  opening  a  public  comment 
period  from  February  28,  2001,  to  March 
30,  2001,  to  allow  for  comments  on  the 
draft  economic  analysis  and  additional 
comments  on  the  proposed 
determination  itself.  We  provided 
notification  of  the  draft  economic 
analysis  through  telephone  calls,  letters, 
and  news  releases  faxed  and/or  mailed 
to  affected  elected  officials,  local 
jurisdictions,  and  interest  groups.  We 
also  published  the  draft  economic 
analysis  and  associated  material  on  our 
Fish  and  Wildlife  Office  internet  site 
following  the  draft's  release  on  February 
28,  2001.  Because  of  the  court-ordered 
time  frame,  we  were  not  able  to  extend 
the  second  comment  period  or  open  an 
additional  public  comment  period. 

(16)  Comment:  Within  the  proposed 
rule,  there  are  assumptions  that  the  rule 
is  not  expected  to  result  in  any 
restrictions  in  addition  to  those 
currently  in  place. 

Our  Response:  In  the  proposed  rule 
and  draft  economic  analysis,  we 
indicated  that  we  did  not  exjject  that  the 
designation  of  critical  habitat  would 
provide  significant  additional  regulatory 
or  economic  burdens  or  restrictions 
incremental  to  those  afforded  the 
species  pursuant  to  the  Act.  This 
assertion  is  based  on  the  regulatory 
protections  afforded  vernal  pools  and 
the  federally  listed  species  that  occur 
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within  them  by  the  Corps  of  Engineers 
(Corps)  pursuant  to  section  404  of  the 
CWA  and  section  7  of  the  Act. 
Following  a  review  of  our  consultation 
history  with  the  Corps,  it  appears  that 
the  Corps  has  consulted  with  us  on 
every  project  that  may  have  affected 
vernal  pools  for  which  they  have  issued 
permits.  Because  of  this  consultation 
history  with  the  Corps,  we  do  not 
believe  that  critical  habitat  will  provide 
any  significant  additional  regulatory 
burdens  or  restrictions. 

(17)  Comment:  A  couple  of 
commenters  were  concerned  that  our 
economic  analysis  was  incorrect  to 
assume  that  a  Regulatory  Flexibility 
Analysis  was  not  required. 

Om  Response:  The  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procediu« 
Act,  or  any  other  statute,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  are  certifying  that  this  rule  will,  in 
hcX,  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  as  a  result,  we  do  not  need 
to  prepare  either  an  initial  or  final 
regulatory  flexibility  analysis. 

Our  economic  analysis  identified 
several  potential  impacts  associated 
with  critical  habitat  designation, 
including  increased  consultation  costs, 
project  modification  costs,  and  potential 
temporary  decreases  in  property  values. 
However,  because  we  have  only 
designated  property  that  is  within  the 
geographic  range  occupied  by  the 
Riverside  fairy  shrimp,  and  because  this 
species  is  federally  listed,  other  Federal 
agencies  are  already  required  to  consult 
with  us  on  activities  that  they  authorize, 
fund,  permit,  or  carry  out  that  may 
affect  the  Riverside  fairy  shrimp.  Any 
associated  costs  related  to  these 
consultations,  including  project 
modifications,  will  therefore  be 
attributable  to  the  listing  of  the  species 
and  not  to  designation  of  critical  habitat, 
hi  a  few  instances,  completed  (or  near- 
complete)  consultations  may  have  to  be 
reinitiated  once  the  critical  habitat 
designation  is  finalized  to  ensure 
Federal  agencies'  responsibilities  under 
section  7  are  met.  As  a  result,  the 
critical  habitat  designation  could  residt 
in  an  economic  effect  associated  with 
any  delays  to  complete  these 
consultations.  Similarly,  most  decreases 
in  property  values,  to  die  extent  that 
they  can  be  attributed  to  the  Riverside 
fairy  shrimp  and  result  fitim  actual 


restrictions  in  land  use,  would  be  a 
residt  of  its  listing  and  not  because  of 
critical  habitat  designation.  We 
recognize  that  the  market  response  to  a 
critical  habitat  designation,  due  to  the 
perception  of  an  increased  regidatory 
burden,  may  lower  real  estate  values  on 
lands  within  the  designation.  However, 
we  expect  this  decrease  in  value  to  be 
temporary.  Our  draft  and  final  economic 
analysis  further  discusses  how  we 
arrived  at  our  conclusion  regarding 
impacts  to  small  entities. 

(18)  Comment:  Several  commenters 
stated  that  we  should  have  analyzed  the 
cumulative  effect  of  the  critical  habitat 
designation  for  the  Riverside  fairy 
shrimp,  along  with  the  effect  of  existing 
and  proposed  critical  habitat  for  other 
species  in  the  area. 

Our  Response:  The  commenters 
appear  to  be  using  the  term  "cumulative 
impacts"  in  the  context  of  the  National 
Environmental  Policy  Act.  This  is  not 
appropriate  in  analyzing  the  effects  of  a 
regidation  designating  critical  habitat 
for  a  listed  species.  We  are  required  to 
consider  only  the  effect  of  the  proposed 
government  action,  which  in  this  case  is 
the  designation  of  critical  habitat  for  the 
Riverside  fairy  shrimp.  The  appropriate 
baseline  to  use  in  this  analysis  is  the 
regulatory  environment  without  this 
regvdation.  Against  this  baseline,  we 
attempt  to  identify  and  measujre  the 
incremental  costs  and  benefits 
associated  with  this  designation  of 
critical  habitat.  Because  the  Riverside 
fairy  shrimp  is  a  federally  protected 
species,  any  effects  the  listing  has  on  the 
regidated  community  is  considered  part 
of  the  baseline  scenario,  which  remains 
unaffected  by  our  critical  habitat 
designation.  Existing  and  proposed 
critical  habitat  designations  for  other 
species  in  the  area  will  be  part  of 
separate  rulemakings,  and  consequently, 
their  economic  effects  will  be 
considered  separately. 

(19)  Comment:  The  draft  economic 
analysis  failed  to  consider  the  effect 
critical  habitat  designation  woiUd  have 
on  the  demand  for  new  housing,  and  the 
economic  analysis  ignores  the  impact  of 
the  designation  on  California's  critical 
housing  shortage. 

Our  Response:  We  are  aware  that 
some  of  the  land  that  we  have  proposed 
as  critical  habitat  for  the  Riverside  fairy 
shrimp  faces  significant  development 
pressure.  Development  activities  can 
have  a  significant  effect  on  the  land  and 
the  species  dependent  on  the  habitat 
being  developed.  We  also  recognize  that 
many  large-scale  development  projects 
are  subject  to  some  type  of  Federal 
nexus  before  work  actually  begins.  As  a 
result,  we  expect  that  future 
consultations  will,  in  part,  include 


planned  and  future  real  estate 
development. 

However,  we  believe  that  these 
resulting  consultations  will- not  take 
place  solely  with  respect  to  critical 
habitat  issues.  While  it  is  true  that 
development  activities  can  adversely 
affect  designated  critical  habitat,  we 
believe  that  our  futiu^  considtations 
regarding  new  housing  development 
will  take  place  because  such  actions 
have  the  potential  to  adversely  affect  a 
federally  listed  species.  We  believe  that 
such  planned  projects  would  require  a 
section  7  consultation  regardless  of  the 
critical  habitat  designation.  Again,  as  we 
have  previously  mentioned,  section  7  of 
the  Act  requires  Federal  agencies  to 
consult  with  us  whenever  actions  they 
fund,  authorize,  or  carry  out  may  affect 
a  listed  species  or  adversely  modify  its 
critical  habitat. 

We  also  recognize  that,  in  some 
instances,  the  designation  of  critical 
habitat  could  result  in  a  distorted  real 
estate  market  because  participants  may 
believe  that  land  within  critical  habitat 
designation  is  subject  to  additional 
constraints.  This  is  not  the  case  because 
critical  habitat  designation  for  the 
Riverside  fairy  shrimp  is  not  adding  any 
significant  additional  protection,  nor 
impacting  landowners  significantly 
beyond  that  associated  with  the  listing 
of  the  species  as  endangered  under  the 
Act.  As  a  result,  we  believe  that  any 
resulting  distortion  will  be  temporary 
and  have  a  relatively  insignificant  effect 
on  the  real  estate  market  as  it  should 
become  readily  apparent  to  market 
participants  that  critical  habitat  for  the 
Riverside  fairy  shrimp  is  not  imposing 
any  significant  additional  constraints  on 
landowner  activities  beyond  those 
currently  associated  with  the  listing. 

(20)  Comxnejif:  One  commenter 
expressed  concern  that  the  Service 
failed  to  quantify  section  7  consultation 
costs  on  projects  when  designating 
critical  habitat  for  the  Riverside  fairy 
shrimp. 

Our  Response:  In  the  draft  economic 
analysis,  which  was  made  available  to 
the  pubUc  on  February  28,  2001  (66  FR 
12754),  there  is  a  section  that 
specifically  discusses  the  cost  estimates 
of  completing  section  7  consultations. 
These  costs  are  developed  through  a 
review  of  consultation  files,  and 
estimating  the  level  of  effort  of  the 
Service,  the  action  agency,  and  the 
applicant  during  both  formal  and 
informal  consultations.  Costs  associated 
with  these  consultations  include 
preparation  of  a  biological  assessment  as 
well  as  the  costs  of  the  consultation 
itself.  Also,  please  refer  to  our  response 
to  Comment  23. 
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(21)  Comment:  Some  commenters 
}  rare  concerned  that,  while  we 
discussed  impacts  that  are  more 
appropriately  attributable  to  the  listing 
of  the  Riverside  fairy  shrimp  than  to  the 
proposed  designation  of  critical  habitat, 
we  did  not  include  the  baseline  costs 
attributable  to  the  listing  or  provide 
quantified  estimates  of  the  costs 
associated  with  the  listing. 

Our  Response:  The  Act  is  clear  that 
the  listing  decision  be  based  solely  on 
the  best  available  scientific  and 
commercial  data  available  (section  4(b) 
of  the  Act).  Congress  also  made  it  clear 
in  the  Conference  Report  accompanying 
the  1982  amendments  to  the  Act  that 
"economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species  *  *  *."  If  we  were 
to  consider  the  economic  impacts  of 
listing  in  the  critical  habitat  designation 
analysis,  it  would  lead  to  confusion, 
because  the  designation  analysis  is 
meant  to  determine  whether  areas 
shoiUd  be  excluded  fi-om  the 
designation  of  critical  habitat  based 
solely  upon  the  costs  and  benefits  of  the 
designation,  and  not  upon  the  costs  and 
benefits  of  the  species'  listing.  Our 
economic  analyses  address  how  oin 
actions  may  affect  current  or  planned 
activities  and  practices;  they  do  not 
address  impacts  associated  with 
previous  Federal  actions,  which 
includes  the  Usting  of  the  Riverside 
fairy  shrimp  as  an  endangered  species. 

(22)  Comment:  The  assumption  that 
future  section  7  considtations  would  not 
be  subject  to  regulatory  uncertainty  and 
legal  challenge,  and  that  the  designation 
of  critical  habitat  will  cause  no  impacts 
above  and  beyond  those  caused  by 
listing  of  the  species  is  faulty,  legally 
indefensible,  and  contrary  to  the  Act. 
"Adverse  modification"  and  "jeopardy" 
are  different,  will  result  in  different    ' 
impacts,  and  should  be  analyzed  as 
such  in  the  economic  analysis. 

Our  Response:  We  disagree  with  the 
:ommenter's  assertion  that  "jeopardy" 
md  "adverse  modification"  represent 
different  standards.  Section  7  prohibits 
actions  funded,  authorized,  or  carried 
out  by  Federal  agencies  bom 
jeopardizing  the  continued  existence  of 
a  listed  species  or  destroying  or 
adversely  modifying  the  listed  species' 
critical  habitat.  Actions  likely  to 
"jeopardize  the  continued  existence"  of 
a  species  are  those  that  would 
appreciably  reduce  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species.  Actions  likely  to  result  in 
the  destruction  or  adverse  modification 
of  critical  habitat  are  those  that  would 
appreciably  reduce  the  value  of  critical 
habitat  for  both  the  survival  and 
recovery  of  the  listed  species.  Common 


to  both  definitions  is  an  appreciable 
detrimental  effect  on  both  survival  and 
recovery  of  a  listed  species.  Given  the 
similarity  of  these  definitions,  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
would  almost  always  result  in  jeopardy 
to  the  species  concerned. 

(23)  Comment:  Many  commenters 
expressed  concern  that  the  draft 
economic  analysis  failed  to  quantify  the 
effects  of  proposed  critical  habitat 
designation. 

Our  Response:  We  were  only  able  to 
identify  the  types  of  impacts  likely  to 
occur  as  a  result  of  the  proposed  critical 
habitat  designation.  These  impacts 
include  new  consultations,  reinitiation 
of  consultations,  and  perhaps  the  need 
for  additional  time  for  completion  of 
ongoing  consultations  to  address  critical 
habitat  concerns,  as  required  under 
section  7  of  the  Act.  In  some  of  these 
cases,  it  is  possible  that  we  might 
suggest  reasonable  and  prudent 
alternatives  to  the  proposed  activity  that 
triggered  the  consultation,  which  would 
also  be  an  impact.  Also  associated  with 
consultations  is  the  length  of  time 
required  to  carry  out  consultations, 
which  may  result  in  opportunity  costs 
associated  with  project  delays. 

In  the  case  of  proposed  critical  habitat 
for  the  Riverside  fairy  shrimp,  we  have 
designated  habitat  that  is  within  the 
geographic  range  occupied  by  the 
species.  As  a  result,  impacts  are  not 
lU^ely  to  be  significant  because  Federal 
agencies  are  already  required  to  consult 
with  us  on  activities  taking  place  on 
lands  that  have  the  potential  to 
adversely  affect  the  Riverside  fairy 
shrimp. 

We  also  recognize  that  in  some 
instances,  the  designation  of  critical 
habitat  could  result  in  a  distorted  real 
estate  market  because  participants  may 
incorrectiy  perceive  that  land  within 
critical  habitat  designation  is  subject  to 
additional  constraints.  In  truth,  this  is 
not  the  case  because  critical  habitat 
designation  for  the  Riverside  fairy 
shrimp  is  not  adding  any  significant 
additional  protection,  nor  resulting  in 
significant  impacts  to  landowners 
beyond  those  associated  with  the  listing 
of  the  species  as  endangered  under  the 
Act.  As  a  result,  we  believe  that  any 
resulting  distortion  will  be  temporary 
and  have  a  relatively  insignificant  effect 
on  the  real  estate  market,  as  it  should 
become  readily  apparent  to  market 
participants  that  critical  habitat  for  the 
Riverside  fairy  shrimp  is  not  imposing 
any  significant  additional  constraints  on 
landowner  activities  beyond  those 
currently  associated  with  the  listing. 

(24)  Comment:  Some  commenters  felt 
that  the  economic  analysis  is  flawed 


because  it  is  based  on  the  premise  that 
we  have  proposed  designating  only 
occupied  habitat  as  critical  habitat. 

Our  Response:  The  determination  of 
whether  or  not  proposed  critical  habitat 
is  within  the  geographic  range  occupied 
by  the  Riverside  fairy  shrimp  is  part  of 
the  biological  decision-making  process 
and  lies  beyond  the  scope  of  an 
economic  analysis.  Please  refer  to  our 
response  to  Comment  16  and  the 
Methods  section  of  this  rulemaking  for 
a  discussion  of  the  decision-making 
process. 

(25)  Conunent:  One  commenter  was 
concerned  because  our  economic 
analysis  failed  to  consider  the  impact  of 
critical  habitat  on  implementation  of  the 
Southern  California  Association  of 
Governments  and  the  San  Diego 
Association  of  Governments  regional 
transportation  plans. 

Our  Response:  Because  we  have 
determined  that  the  lands  designated  as 
critical  habitat  are  within  the  geographic 
range  occupied  by  the  Riverside  fairy 
shrimp,  this  designation  does  not 
present  any  significant  additional 
regulatory  burdens  upon  regional 
transportation  projects  beyond  those 
attributable  to  the  listing  of  the 
Riverside  fairy  shrimp  as  a  federally 
endangered  species.  Consequentiy,  we 
do  not  believe  that  the  designation  of 
critical  habitat  for  the  fairy  shrimp  adds 
any  significant  additional  economic 
burden  within  critical  habitat 
boundaries. 

(26)  Comment:  One  commenter 
suggested  that  we  failed  to  consider  the 
impacts  of  the  final  designation  of 
critical  habitat  for  the  Riverside  fairy 
shrimp  on  regional  air  quality  plans  in 
Southern  California. 

Our  Response:  We  did  not  take  into 
consideration  potential  impacts  from 
the  proposed  critical  habitat  designation 
on  regional  air  quality  plans.  In  order  to 
do  so,  we  would  first  have  to:  (1) 
Establish  the  potential  incremental 
impacts  resulting  fi-om  critical  habitat, 
(2)  establish  the  percentage  of  these 
potential  impacts  that  could  affect 
regional  air  quality  plans,  and  then  (3) 
attempt  to  quantify  the  economic 
impacts  resulting  from  the  potential 
incremental  impacts  to  air  quality  that 
are  attributable  to  critical  habitat. 
Because  we  believe  that  incremental 
impacts  resulting  from  critical  habitat 
are  not  significant,  therefore  not 
resulting  in  ap  additional  significant 
regulatory  or  economic  burden  above 
and  beyond  that  attributable  to  the 
listing  of  the  species,  we  do  not  believe 
that  the  designation  of  critical  habitat 
would  have  a  significant  effect  on 
regional  air  quality  planning. 
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Issue  4:  Other  Relevant  Issues 

(27)  Comment:  One  commenter 
wanted  to  know  if  the  Riverside  fairy 
shrimp  is  actually  the  same  species  as 
the  San  Diego  fairy  shrimp,  and  whether 
there  is  a  conunonality  of  habitat. 

Our  Response:  We  may  have 
inadvertently  caused  some  confusion 
about  the  taxonomy  of  fairy  shrimp  in 
southern  California  by  two  errors  on 
page  57137  of  the  proposed  rule  (65  FR 
57136).  We  misidentified  San  Diego 
fairy  shrimp  as  Streptocephalus 
sandiegonensis,  instead  of  the  correct 
Branchinecta  sandiegonensis.  We  also 
mistakenly  stated  that  the  Riverside 
fairy  shrimp  is  closely  related  to  the  San 
Diego  fairy  shrimp.  We  apologize  for  the 
errors.  Although  die  two  organisms 
belong  to  the  same  scientific  order,  they 
are  not  closely  related,  but  are  members 
of  different  genera  and  families. 

Additionally,  in  general  terms  of 
habitat,  the  Riverside  fairy  shrimp 
inhabits  pools,  ponds,  and  depressions 
that  are  deeper  than  the  basins  that 
support  the  endangered  San  Diego  fairy 
shrimp. 

Stmimary  of  Changes  From  the 
Proposed  Rtde 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determination  of  critical  habitat  and 
economic  analysis  for  the  Riverside 
fairy  shrimp,  we  reevaluated  our 
proposed  designation  of  critical  habitat 
for  this  species.  These  changes  include 
the  following:  (1)  The  removal  of 
subunit  2H  in  southern  Orange  Coimty 
from  the  designation  because  the  vernal 
pool  had  previously  been  destroyed  by 
the  construction  of  Antonio  Parkway; 
(2)  corrections  to  area  designated  by 
land  ownership  (Table  1)  based  on  the 
use  of  updated  CIS  land  ownership 
coverages;  (3)  removal  of  Miramar 
(proposed  Critical  Habitat  Unit  5)  from 
critical  habitat  designation  due  to  an 
existing,  finalized  INRMP;  (4)  removal 
of  the  training  areas  on  Camp  Pendleton 
from  the  designation  under  section 
4(b)(2)  of  the  Act;  (5)  changing  the  name 
of  proposed  Critical  Habitat  Unit  6  to 
Critical  Habitat  Unit  5  for  this  final 
designation. 

During  the  comment  period  for  the 
proposed  determination  of  critical 
habitat  for  the  Riverside  fairy  shrimp, 
we  received  comments  from  the  Marine 
Corps  requesting  the  removal  of  Marine 
Corps  Air  Station  Miramar  from  the 
designation  because  they  believed  thefr 
final  INRMP  adequately  protected  and 
managed  for  the  Riverside  fairy  shrimp. 
We  have  evaluated  this  plan  and 
determined  that  the  conservation 
management  measiu^s  and  protections 


afforded  the  Riverside  fairy  shrimp  are 
sufficient  to  ensure  its  conservation  on 
this  base  (see  discussion  imder  the 
Exclusions  Under  section  3(5)(A) 
Definition  section  of  this  rule  and  in 
response  to  Comment  10).  Therefore,  we 
have  not  included  Miramar  in  this  final 
determination  of  critical  habitat  for 
Riverside  fairy  shrimp. 

We  also  determined  that  it  is 
appropriate  to  exclude  the  training  areas 
on  Camp  Pendleton  from  this  critical 
habitat  designation.  Under  section 
4(b)(2)  of  the  Act,  we  weighed  the 
benefits  of  excluding  Camp  Pendleton 
land  against  the  benefits  of  designating 
these  areas  and  concluded  that  the 
benefits  of  excluding  the  areas  outweigh 
the  benefits  of  including  them.  The 
main  benefit  of  this  exclusion  is 
ensuring  that  the  mission-critical 
military  training  activities  can  continue 
without  interruption  at  Camp  Pendleton 
while  formal  consultation  on  upland 
activities  at  the  base  is  being  completed. 
The  acreage  being  designated  as  critical 
habitat  for  the  Riverside  fairy  shrimp  on 
Camp  Pendleton  has  been  reduced  from 
2,295  ha  (5.670  ac)  to  312  ha  (770  ac). 
The  areas  designated  include  pool 
complexes  at  the  Wire  Mountain 
Housing  Area,  within  the  Cocklebxur 
Sensitive  Area,  and  on  lands  leased  to 
the  State  of  California  and  included 
within  San  Onofre  State  Park.  Refer  to 
the  Exclusions  Under  Section  4(b)(2) 
section  and  response  to  Comment  10  for 
a  more  complete  discussion  of  this 
issue. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available,  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  &t)m 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

Economic  effects  caused  by  listing  the 
Riverside  fairy  shrimp  as  an  endangered 
species,  and  by  other  statutes,  are  the 
baseline  against  which  the  effects  of 
critical  habitat  designation  are 
evaluated.  The  economic  analysis  must 
then  examine  the  incremental  economic 
and  conservation  effects  and  benefits  of 
the  critical  habitat  designation. 
Economic  effects  are  measured  as 
changes  in  national  income,  regional 
jobs,  and  household  income.  An 
analysis  of  the  economic  effects  of 
Riverside  fairy  shrimp  critical  habitat 


designation  was  prepared  (Industrial 
Economics,  Incorporated  2001)  and 
made  available  for  public  review 
(February  28  through  March  30,  2001; 
66  FR  12754).  The  final  analysis,  which 
reviewed  and  incorporated  public 
comments,  concluded  that  no 
significant  additional  economic  impacts 
are  anticipated  from  the  critical  habitat 
designation  above  and  beyond  those 
already  attributable  to  the  listing  of  the 
Riverside  fairy  shrimp  as  an  endangered 
species.  The  most  likely  economic 
effects  of  critical  habitat  designation  are 
on  activities  funded,  authorized,  or 
carried  out  by  a  Federal  agency.  The 
analysis  examined  the  effects  of  the 
proposed  designation  on:  (1)  Re- 
initiation of  section  7  consultations,  (2) 
length  of  time  in  which  section  7 
consultations  are  completed,  and  (3) 
new  consultations  resulting  from  the 
determination.  Because  areas  proposed 
for  critical  habitat  are  primarily  within 
the  geographic  range  occupied  by  the 
Riverside  fairy  shrimp,  activities  that 
may  affect  critical  habitat  may  also 
affect  the  species,  and  would  thus  be 
subject  to  considtation  whether  or  not 
critical  habitat  is  designated.  In  those 
limited  cases  where  activities  occiu  on 
designated  critical  habitat  where 
Riverside  fairy  shrimp  and  other  listed 
species  are  not  found  at  the  time  of  the 
action,  section  7  consultation  with  the 
Service  may  be  necessary  for  actions 
funded,  authorized,  or  carried  out  by 
Federal  agencies. 

We  believe  that  any  project  that 
would  adversely  modify  or  destroy 
critical  habitat  would  also  jeopardize 
the  continued  existence  of  the  species, 
and  that  reasonable  and  prudent 
alternatives  to  avoid  jeopardizing  the 
species  would  also  avoid  adverse 
modification  of  critical  habitat.  Thus,  no 
significant  additional  regulatory  burden 
or  associated  significant  additional  costs 
would  accrue  because  of  critical  habitat 
above  and  beyond  those  attributable  to 
the  listing  of  the  Riverside  fairy  shrimp. 
Oin  economic  analysis  does  recognize 
that  there  may  be  costs  from  delays 
associated  with  reinitiating  completed 
consultations  after  the  critical  habitat 
designation  is  made  final.  There  may 
also  be  economic  effects  due  to  the 
reaction  of  the  real  estate  market  to 
critical  habitat  designation,  as  real  estate 
values  may  be  lowered  due  to  perceived 
increase  in  the  regidatory  burden.  We 
believe  these  impacts  will  be  short-term, 
however. 

In  siunmary,  our  economic  analysis 
concludes  that  no,  or  minimal, 
significant  incremental  costs  are 
anticipated  as  a  result  of  the  designation 
of  critical  habitat.  This  estimate  is  based 
on  the  existing  consultation  history  with 
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the  Corps  on  projects  that  may  affect 
vernal  pools  and  increased  public 
awareness  regarding  the  actual  impacts 
of  critical  habitat  designation  on  land 
values. 

A  copy  of  the  final  economic  analysis 
and  a  description  of  the  exclusion 
process  with  supporting  dociunents  are 
included  in  our  administrative  record 
land  may  be  obtained  by  contacting  our 
iCarlsbad  Fish  and  Wildlife  Ofiice  (see 
ADDRESSES  section). 

iRequired  Determinations 

\ReguIatory  Planning  and  Review 

'    In  accordance  with  the  criteria  in 
JExecutive  Order  12866,  this  rule  is  a 
Isignificant  regidatory  action  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

(a)  This  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  The 
Riverside  fairy  shrimp  was  listed  as  an 


endangered  species  in  1993.  In  fiscal 
years  1997  through  1999,  we  conducted 
seven  formal  section  7  consultations 
with  other  Federal  agencies  to  ensure 
that  their  actions  would  not  jeopardize 
the  continued  existence  of  the  fairy 
shrimp. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored  or  permitted  by  a  Federal 
agency  (see  Table  2  below).  Section  7 
requires  Federal  agencies  to  ensure  that 
they  do  not  jeopardize  the  continued 
existence  of  listed  species.  Based  upon 
our  experience  with  the  species  and  its 
needs,  we  conclude  that  any  Federal 
action  or  authorized  action  that  could 
potentially  cause  an  adverse 
modification  of  the  designated  critical 
habitat  currently  occupied  by  Riverside 
fairy  shrimp  would  currentiy  be 
considered  as  "jeopardy"  under  the  Act. 
Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  does  not  have  any  incremental 


impacts  on  what  actions  may  or  may  not 
be  conducted  by  Federal  agencies  or 
non-Federal  persons  that  receive 
Federal  authorization  or  funding.  Non- 
Federal  persons  that  do  not  have  a 
Federal  "sponsorship"  of  thefr  actions 
are  not  restricted  by  the  designation  of 
critical  habitat  (however,  they  continue 
to  be  bound  by  the  provisions  of  the  Act 
concerning  "take"  of  the  species). 
Additionally,  designation  of  critical 
habitat  in  areas  that  are  not  known  to  be 
occupied  by  this  species  will  also  not 
likely  result  in  an  increased  regulatory 
burden  because  the  Corps  of  Engineers 
requires  review  of  projects  requiring 
permits  in  all  vernal  pools,  whether  it 
is  known  that  Riverside  fairy  shrimp  are 
present  or  not.  In  those  limited  cases 
where  activities  occur  on  designated 
critical  habitat  where  Riverside  fairy 
shrimp  and  other  listed  species  are  not 
found  at  the  time  of  the  action, 
additional  section  7  consultation  with 
the  Service  not  previously  required  may 
be  necessary  for  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies. 


Table  2.— Impacts  of  Riverside  Fairy  Shrimp  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Ac|(^ties  potentially  affected  by  species  listing  only  ^ 


Additional  activities  potentially  af- 
fected by  critical  habitat  designa- 
tion « 


Federal    Activittes    Potentially    Af- 
fected 3. 


Private  or  other  non-Federal  Activi- 
ties Potentially  Affected^. 


Activities  such  as  ttwse  affecting  waters  of  the  United  States  by  the 
Amiy  Corps  of  Engineers  under  section  404  of  the  Clean  Water 
Act;  road  construction  and  maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities;  regulation  of  airport  im- 
provement activities  under  Federal  Aviation  Administration  jurisdic- 
tion; maintenance,  management,  and  construction  activities  on  Ma- 
rine Corps  Base  Camp  Pendleton  and  Marine  Corps  Air  Station, 
Miramar  and  otfter  applicable  DOD  lands;  construction  of  roads 
and  fences  along  the  intemational  border  with  Mexico  and  associ- 
ated immigration  enforcement  activities  t>y  the  Immigration  and 
Naturalization  Service;  constaiction  of  communication  sites  li- 
censed by  the  Federal  Communications  Commission;  and  activities 
funded  by  any  Federal  agency. 

Activities  such  as  removing  or  destroying  Riverside  fairy  shrimp  habi- 
tat (as  defined  in  the  primary  constituent  elements  discussion), 
whether  by  mechanical,  chemical,  or  ottier  means  (e.g.,  grading, 
overgrazing,  construction,  road  building,  hertMCide  application,  etc.) 
and  appreciably  decreasing  habitat  value  or  quality  through  indirect 
effects  (e.g.,  edge  effects,  invasion  of  exotic  plants  or  animals,  or 
fragmentation  that  require  a  Federal  action  (permit,  authorization, 
or  funding)). 


None  in  occupied  habitat.  In  unoc- 
cupied habitat  containing  vernal 
pools,  additibnal  consultations 
are  not  anticipated  because  the 
Corps  of  Engineers  already  initi- 
ates consultations  in  tt>ese 
areas. 


f^one  in  occupied  habitat  In  unoc- 
cupied habitat  containing  vemal 
pools,  additional  consultatKxis 
are  not  anticipated  because  the 
Corps  of  Engirieers  already  initi- 
ates consultations  in  ttiese 
areas. 


^This  column  represents  the  activities  potentially  affected  by  listing  the  Riverside  fairy  shrimp  as  an  endangered  species  (August  3,  1993;  58 
FR  41384)  under  the  Endangered  Species  Act. 

2  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  t>y  list- 
ing the  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above,  Federal 
agencies  have  been  required  to  ensure 
that  thefr  actions  do  not  jeopardize  the 
continued  existence  of  the  Riverside 
fairy  shrimp  since  the  listing  in  1993. 


The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  significant 
restrictions  in  addition  to  those  that 
currentiy  exist  in  occupied  areas  of 
designated  critical  habitat.  Because  of 
the  potential  for  impacts  on  other 


Federal  agencies'  activities,  we  will 
continue  to  review  this  final  action  for 
any  inconsistencies  with  other  Federal 
agencies'  actions. 

(c)  This  rule  will  not  materially  affect 
entitiements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
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of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  do  not  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  ttom  critical 
habitat  designation)  will  have  any 
incremental  effects  in  areas  of  occupied 
habitat.  Designation  of  critical  habitat  in 
areas  that  are  not  known  to  be  occupied 
by  this  species  will  also  not  likely  result 
in  a  significant  increased  regulatory 
burden  because  the  Corps  of  Engineers 
already  requires  review  of  projects 
involving  vernal  pools,  whether  it  is 
known  that  Riverside  fairy  shrimp  are 
present  or  not.  In  those  limited  cases 
where  activities  occur  on  designated 
critical  habitat  where  Riverside  fairy 
shrimp  and  other  listed  species  are  not 
found  at  the  time  of  the  action,  section 
7  consultation  with  us  may  be  necessary 
for  actions  funded,  authorized,  or 
carried  out  by  Federal  agencies. 

(d)  0MB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  residt,  this  rule  has  undergone 
OMB  review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  nUemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
wiU  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  determination. 

We  have  examined  this  rule's 
potential  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act,  and  have  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

As  discussed  in  the  economic  analysis 
for  this  rulemaking  and  the  preamble 
above,  this  rule  is  not  expected  to  result 
in  any  significant  restrictions  in 
addition  to  those  currently  in  existence 


for  areas  occupied  by  the  Riverside  fairy 
shrimp  and  designated  as  critical 
habitat.  As  indicated  in  Table  1  (see 
Critical  Habitat  Designation  section),  we 
designated  critical  habitat  on  property 
owned  by  Federal,  State,  and  local 
governments  and  private  property,  and 
identified  the  types  of  Federal  actions  or 
authorized  activities  that  are  of  potential 
concern  (Table  2).  If  these  activities 
sponsored  by  Federal  agencies  within 
the  designated  critical  habitat  areas  are 
carried  out  by  small  entities  (as  defined 
by  the  Regidatory  Flexibility  Act) 
through  contract,  grant,  permit,  or  other 
Federal  authorization,  as  discussed 
above,  these  actions  are  currently 
required  to  comply  with  the  listing 
protections  of  the  Act,  and  the 
designation  of  critical  habitat  is  not 
anticipated  to  have  any  significant 
additional  effects  on  these  activities  in 
areas  of  critical  habitat  occupied  by  the 
species.  Designation  of  critical  habitat  in 
areas  that  are  not  known  to  be  occupied 
by  this  species  will  also  not  likely  result 
in  a  significant  increased  regulatory 
burden  since  the  Corps  of  Engineers 
already  requires  review  of  projects 
involving  vernal  pools  because  vernal 
pools  typically  contain  listed  species  for 
which  the  Corps  must  consult  with  us 
under  section  7.  For  actions  on  non- 
Federal  property  that  do  not  have  a 
Federal  connection  (such  as  funding  or 
authorization),  the  current  restrictions 
concerning  take  of  the  species  remain  in 
effect,  and  this  rule  will  have  no 
additional  restrictions. 

Therefore,  we  are  certifying  that  this 
final  designation  of  critical  habitat  is  not 
expected  to  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  Thus,  no  regulatory  flexibility 
analysis  is  necessary. 

Executive  Order  1321 1 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (EO  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  As 
this  final  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  nde  will  not  "significantly  or 
uniquely"  affect  small  govenunents.  A 
Smsdl  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 


affected  only  to  the  extent  that  any 
programs  having  Federal  funds,  permits, 
or  other  authorized  activities  must 
ensure  that  their  actions  will  not 
adversely  afiisct  the  critical  habitat. 
However,  as  discussed  above,  these 
actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  in 
areas  of  occupied  designated  critical 
habitat.  Designation  of  critical  habitat  in 
areas  that  are  not  known  to  be  occupied 
by  this  species  will  also  not  likely  result 
in  an  increased  regulatory  burden 
because  the  Corps  of  Engineers  already 
requires  review  of  projects  involving 
vernal  pools  as  vernal  pools  typically 
contain  listed  species  for  which  the 
Corps  of  Engineers  must  consult  with  us 
under  section  7.  In  those  limited  cases 
where  activities  occur  on  designated 
critical  habitat  where  Riverside  fairy 
shrimp  and  other  listed  species  are  not 
found  at  the  time  of  the  action,  section 
7  consiiltation  with  the  Service  may  be 
necessary  for  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  the  ciurent 
restrictions  on  private  property 
concerning  take  of  the  Riverside  fairy 
shrimp.  Due  to  current  public 
knowledge  of  the  species'  protection 
under  the  ESA,  the  prohibition  against 
take  of  the  species  both  within  and 
outside  of  the  designated  areas,  and  the 
fact  that  critical  habitat  provides  no 
incremental  restrictions  in  areas  of 
occupied  critical  habitat,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  Designation  of  critical 
habitat  in  areas  that  are  not  known  to  be 
occupied  by  this  species  will  also  not 
likely  result  in  an  increased  regulatory 
burden  because  the  Corps  already 
requires  review  of  projects  involving 
vernal  pools  as  vernal  pools  typically 
contain  listed  species  for  which  the 
Corps  must  consult  with  us  under 
section  7.  In  those  limited  cases  where 
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ictivities  occur  on  designated  critical 
labitat  where  Riverside  fairy  shrimp 
and  other  listed  species  are  not  found  at 
the  time  of  the  action,  section  7 
consultation  with  the  Service  may  be 
necessary  for  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies. 

Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
•permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  have 
opportimity  to  utilize  their  property  in 
ways  consistent  with  the  survival  and 
recovery  of  the  Riverside  fairy  shrimp. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policy,  we  requested 
information  from,  and  coordinated 
development  of  this  critical  habitat 
proposal  with,  appropriate  State 
resource  agencies  in  California.  We  will 
continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 
Riverside  fairy  shrimp  with  the 
appropriate  State  agencies.  The 
designation  of  critical  habitat  in  areas 
currently  occupied  by  the  Riverside 
foiry  shrimp  imposes  no  additional 
restrictions  to  those  currently  in  place 
and,  therefore,  has  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
govenunents  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occur,  it  may  assist  these  local 
govenunents  in  long-range  planning 


(rather  than  waiting  for  case-by-case 
section  7  consiUtations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Soficitor  has 
determined  that  the  rule  does  not 
iinduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Act,  and  plan  public 
hearings  on  the  proposed  designation 
during  the  conunent  period.  The  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  Riverside  fairy 
shrimp. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Enviromnental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  We  published  a  notice  outlining 
our  reasons  fortius  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

Govemment-to-Govemment 
Relationship  With  Tribes  - 

In  accordance  with  the  President's 
memorandiun  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175,  and  the  Department  of  the 


Interior's  requirement  at  and  512  DM  2, 
we  readily  acknowledge  our 
responsibility  to  communicate 
meaningfully  with  recognized  Federal 
Tribes  on  a  govemment-to-govemment 
basis.  We  have  determined  that  there  are 
no  Tribal  lands  essential  for  the 
conservation  of  the  Riverside  fairy 
shrimp  because  these  lands  do  not 
support  populations,  nor  do  they 
provide  essential  habitat.  Therefore, 
critical  habitat  for  the  Riverside  fairy 
shrimp  has  not  been  designated  on 
Tribal  lands. 

RefiBrences  Cited 

A  complete  list  of  all  references  cited 
in  this  prop>osed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  authors  of  this  document 
are  the  Carlsbad  Fish  and  Wildlife 
Office  staff  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Final  Regulation  Promulgation 

For  the  reasons  given  in  the  preamble, 
we  hereby  amend  50  CFR  part  17  as  set 
forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"Fairy  shrimp.  Riverside"  under 
"CRUSTACEANS"  to  read  as  follows: 

§  1 7.1 1    EiKtongered  and  thrwrtonod 
wllditfe. 


(h) 


Species 


Common  name 


Scientific  name 


Vertebrate  popu- 
Historic  range         lation  wtiere  endan-      Status 
gered  or  threatened 


Wtten  Ksted 


habitat 


njlas 


Crustaceans 


Fairy  shrimp,  River-       Streptocephalus  U.S.A.{CA) Entire 

side.  woottoni. 


512 


17.95(h) 


NA 
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3.  In  §  17.95  add  critical  habitat  for 
the  Riverside  fairy  slirimp 
[Streptocephalus  woottoni)  under 
paragraph  (h)  in  the  same  alphabetical 
order  as  this  species  occurs  in 
§  17.11(h),  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(h)  Crustaceans. 

***** 

Riverside  Fairy  Shrimp 
{StreptocephalMis  woottoni) 

1.  Critical  habitat  units  are  depicted 
for  Los  Angeles,  Orange,  Riverside,  San 
Diego,  and  Ventvuti  counties,  California, 
on  the  maps  below. 

2.  Critical  habitat  includes  vernal 
pools,  vernal  pool  complexes,  and 
ephemeral  ponds  and  depressions  and 
their  associated  watersheds  and 


hydrologic  regime  indicated  on  the 
maps  below  and  in  the  legal 
descriptions. 

3.  Within  these  areas,  the  primary 
constituent  elements  for  the  Riverside 
fairy  shrimp  are  those  habitat 
components  that  are  essential  for  the 
primary  biological  needs  of  foraging, 
sheltering,  reproduction,  and  dispersal. 
The  primary  constituent  elements  are 
found  in  those  areas  that  support  vernal 
pools  or  other  ephemeral  ponds  and 
depressions,  and  their  associated 
watersheds.  The  primary  constituent 
elements  are:  small  to  large  pools  with 
moderate  to  deep  depths  that  hold  water 
for  sufficient  lengths  of  time  necessary 
for  incubation  and  reproduction,  but  not 
necessarily  every  year;  entire 
watershed(s)  and  other  hydrologic 
features  that  support  pool  basins  and 
their  related  pool  complexes;  flat  or 


gently  sloping  topography;  and  any  soil 
type  with  a  clay  component  and/or  an 
impermeable  sinface  or  subsurface  layer 
known  to  support  vernal  pool  habitat. 
All  designated  critical  habitat  areas 
contain  one  or  more  of  the  primary 
constituent  elements  for  Riverside  fairy 
shrimp. 

4.  Existing  features  and  structures, 
such  as  buildings,  roads,  railroads, 
urban  development,  and  other  such 
developed  features  not  containing 
primary  constituent  elements,  are  not 
considered  critical  habitat.  Federal 
actions  limited  to  these  areas  would  not 
trigger  a  section  7  consultation,  unless 
they  affect  the  species  and/or  the 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Note:  Map  follows: 

BILUNG  CODE  4310-55-U 


Federal  Register /Vol.  66,  No.  104 /Wednesday,  May  30,  2001 /Rules  and  Regtilations  29405 


Final  Riverside  Fairy  Shrimp  Critical  Habitat  Units 


Ventiira 
County 

Uhitlo 


San  Bemardino  County 


Riverside  County 


San  Diego 
County 


blLUNO  CODE  4310-S6-C 

Map  Unit  1:  Goleta  and  Transverse 
Management  Area,  Ventxira  and  Los 
jAngeles  counties,  California 

[    Unit  la:  From  USGS  1:24,000 
quadrangle  map  Mint  Canyon,  the  lands 
sounded  by  the  following  UTM 
:oordinates  (E,N):  368000,3815000; 


368500,3815000; 
368250,3814500; 
368000.3813750; 
367250,3813500; 
367500,3814250; 
367750,3814500; 
368000,3814750; 


368500,3814500 
368250,3813750 
368000,3813500 
367250,3814250 
367500,3814500 
367750,3814750; 
368000,3815000 


Unit  lb:  From  USGS  1:24,000 
quadrangle  map  Simi  Valley  West,  the 
lands  bounded  by  the  folloMring  UTM 
coordinates  (E.N):  329000.3793250: 
329500.3793250;  329500.3792750; 
329000.3792750;  329000.3793250. 

NotK  Maps  follow: 

BILLJNG  COO€  4310-S6-U 
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Unit  la.  Goleta  and  Transverse  Critical  Habitat  Unit 
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Map  Unit  2:  Los  Angeles  Basin-Orange 
Management  Area,  Los  Angeles  and 
Orange  counties,  California 

Unit  2A:  From  USGS  1:24.000 
quadrangle  map  Venice,  the  lands 
bounded  by  the  following  UTM 
coordinates  (E,N):  366750,3757750; 
367250.3757750;  367250,3757250; 
367500,3757250;  367500,3756250; 
367250,3756250;  367250.3756500; 
367000,3756500;  367000,3757250; 
366750,3757250;  366750,3757750. 

Vmt  2B:  From  USGS  1:24,000 
quadrangle  map  Venice,  the  lands 
boiuided  by  the  following  UTM 
coordinates  (E,N):  367750.3755500; 
368000,3755500;  368000.3755250; 
367750.3755250;  367750,  3755500. 

Unit  2C:  From  USGS  1:24,000 
quadrangle  map  El  Toro,  the  lands 


boimded  by  the  following  UTM 
coordinates  (E.N):  435750.3726750; 
436750.3726750;  436750.3726500; 
436500.3726500;  436500.3726250; 
435750.3726250;  435750,3726750. 

Unit  2D:  From  USGS  1:24,000 
quadrangle  map  El  Toro,  the  lands 
bounded  by  the  following  UTM 
coordinates  (E,N):  440500,3725750; 
441000,3725750;  441000.3725000; 
440500.3725000;  440500.3725750. 

Unit  2E:  From  USGS  1:24.000 
quadrangle  map  Santiago  Peak,  the 
lands  boimded  by  the  following  UTM 
coordinates  (E,N):  442500,3727000; 
443750,3727000;  443750,3726000; 
442250,3726000;  442250,3726500; 
442500,3726500;  442500,3727000. 

Unit  2F:  From  USGS  1:24,000 
quadrangle  maps  Santiago  Peak  and 


Canada  Gobemadora.  the  lands  boimded 
by  the  following  UTM  coordinates  (E.N): 
444500,3721000;  445000,3721000; 
445000,3720000;  444000,3720000; 
444000,3720500;  444250,3720500; 
444250,3720750;  444500,3720750; 
444500,3721000. 

Unit  2G:  From  USGS  1:24,000 
quadrangle  map  Canada  Gobemadora,     . 
the  lands  bounded  by  the  following 
UTM  coordinates  (E.N): 
442000,3713000;  442500,3713000; 
442500,3712500;  442750,3712500; 
442750.3712000;  442000,3712000; 
442000,3713000. 

Note:  Maps  for  Units  2A  through  2G 
follow: 

BIUJNGCOOE  4310-55-U 
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BILLING  CODE  4310-SS-C 

Map  Unit  3:  Riverside  Management 
Area,  Riverside  Coimty,  Califomia 

Unit  3A:  From  USGS  1:24,000 
quadrangle  map  Murrieta,  the  lands 
bounded  by  the  following  UTM 
coordinates  (E.N):  478750,3718500; 
479500,3718500;  479500,3717750; 
478750,3717750;  478750,3718500. 

Unit  3B:  From  USGS  1:24,000 
quadrangle  maps  Wildomar  and 
Murrieta,  the  lands  boimded  by  the 
folloMdng  UTM  coordinates  (E,N): 
476£50,3711500;  477000.3711500 
477000,3711250;  477250,3711250 
477250,3710750;  478000,3710750 
478000,3710500;  478250,3710500 
478250,3710250;  478500,3710250 
478500.3710000;  478750.3710000 


478750.3709750; 
479250.3709500; 
479500,3709250; 
479250,3709000; 
479500,3708500; 
479250.3708250; 
479000.3708500; 
478750,3708750; 
478250,3709000; 
477500,3709250; 
476750,3709000; 
476500,3708500; 
475750,3708000; 
475000,3707000; 
474000,3706750; 
472000,3708250; 
472500,3708500; 
472750,3709250; 
473000.3710500; 
473250.3710750; 


479250.3709750: 
479500.3709500 
479250,3709250 
479500,3709000 
479250,3708500 
479000,3708250 
478750,3708500 
478250,3708750; 
477500,3709000 
476750,3709250 
476500,3709000 
475750,3708500 
475000,3708000 
474000,3707000; 
472000,3706750 
472500,3708250 
472750.3708500; 
473000.3709250; 
473250.3710500; 
474000,3710750; 


474000.3710500;  474250.3710500; 
474250,3710250;  474500.3710250; 
474500,3710000;  474750,3710000; 
474750.3709750;  475000,3709750; 
475000,3710000;  475500.3710000; 
475500,3710250;  475750,3710250; 
475750.3711250;  476250,3711250; 
476250,3711500.  Excluding  lands 
boimded  by  the  following  UTM 
coordinates  (E,N):  475000,3709500; 
475000,3709000;  475250,3709000; 
475250,3709250;  475500.3709250; 
475500,3709500;  475000,3709500  and 
lands  bounded  by  the  following  UTM 
coordinates  (E,N):  473500.3709000; 
473500.3708750;  474250,3708750; 
474250,3709000;  473500,3709000. 

BILLINQ  CODE  4310-S6-U 

Note:  Map  follows:  -- 


Unit  3.  Riverside  Critical  Habitat  Unit 
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Map  Unit  4:  San  Diego:  North  Coastal 
Mesa  Management  Area,  San  Diego, 
California 

Unit  4A:  From  USGS  1:24,000 
quadrangle  map  San  Clemente,  the 
lands  boimded  by  the  following  UTM 
coordinates  {E,N):  446250,3701000; 
446500,3701000;  446500,3699500; 
445750,3699500:  445750,3700000; 
446000,3700000;  446000,3700750; 
446250,3700750;  446250,3701000. 

Unit  4B:  From  USGS  1:24,000 
quadrangle  map  Las  Pulgas  Canyon,  the 
lands  bounded  by  the  following  UTM 
coordinates  (E,N):^46250,3701000; 
446500,3701000;  446500,3699500; 
445750,3699500;  445750,  3700000; 


446000,3700000;  446000.3700750; 
446250,3700750;  446250.3701000, 
excluding  the  Pacific  Ocean. 

Unit  4C:  From  USGS  1:24,000 
quadrangle  map  Las  Pulgas  Canyon,  the 
lands  boimded  by  the  following  UTM 
coordinates  (E,N):  460000,3680000; 
460250,3680000;  460250.3679750; 
460500,3679750;  460500,3679000; 
459500,3679000;  459500,3679250; 
459250,3679250;  459250,3679750; 
460000,3679750;  460000,3680000, 
excluding  the  Pacific  Ocean. 

Unit  4D:  From  USGS  1:24,000 
quadrangle  maps  Oceanside  and  San 
Luis  Rey,  the  lands  bounded  by  the  ■ 
following  UTM  coordinates  (E,N): 
464250,3677000;  465250,3677000; 


465250,3676750;  465750,3676750; 
465750,3675750;  465500,3675750; 
465500,3675500;  465000,3675500; 
465000,3675750;  464750,3675750; 
464750,3676250;  465000,3676250; 
465000,3676500;  464250,3676500; 
464250,3677000.. 

Unit  4E:  From  USGS  1 :24,000 
quadrangle  maps  Encinitas,  the  lands 
bounded  by  the  following  UTM 
coordinates  (E.N):  470250,3663500; 
470750,3663500;  470750,3662500; 
470500.3662500;  470500,3662750; 
470250,3662750;  470250,3663500. 

Note:  Maps  for  Units  4A  through  4E  follow: 

BILUfMS  CODE  4310-55-U 


Unit  4.  North  Coastal  Mesa  Critical  Habitat  Unit 
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Unit  4.  North  Coastal  Mesa  Critical  Habitat  Unit 
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Map  Unit  5:  San  Diego:  South  Coastal  bounded  by  the  following  UTM 

Management  Area,  San  Diego  County,  coordinates  (E.N):  509250,3603000; 

California.  From  USGS  1:24,000  510000,3603000;  510000,3602250; 
quadrangle  maps  Otay  Mesa,  the  lands 


509500,3602250;  509500,3602000; 
509250,3602000;  509250,3603000. 

Note:  Map  follows: 


Unit  5.  Southern  Coastal  Mesa  Critical  Habitat  Unit 
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Dated:  May  22,  2001. 

Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  01-13337  Filed  5-23-01;  4:03  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  11. 21,  and  25 

[Docket  No.  FAA-2001-e994  (Formmly 
Doctot  No.  28903);  Amdt  No.  11-45, 21- 
77,25-99] 

RIN  2120-AF68 

Type  Certification  Procedures  for 
Changed  Products 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Disposition  of  comments  on 
final  rule. 

SUMMARY:  This  document  is  a  siunmary 
and  disposition  of  comments  received 
on  a  final  rule  published  by  the  FAA  on 
June  7,  2000.  That  final  rule  amended 
the  procedural  regulations  for  the 
certification  of  changes  to  type 
certificated  products.  These 
amendments  affect  changes 
accomplished  through  either  an 
amended  type  certificate  or  a 
supplemental  type  certificate. 
ADDRESSES:  In  order  to  give  the  public 
greater  access  to  docketed  information, 
the  FAA  Rules  Docket  has  moved  this 
docket  file  to  the  Department  of 
Transportation's  electronic  Docket 
Management  System  [DMS)  and 
assigned  a  new  docket  niunber  to  this 
project.  Docket  No.  FAA-2001-8994; 
previously  Docket  No.  28903. 

The  complete  docket  file  may  be 
examined  electronically  through  the 
DMS  via  the  Internet  at  http:// 
dms.dotgov.  See  access  instructions  in 
section  "Availability  of  Rulemaking 
Docimients."  You  may  also  review  the 
public  docket  in  person  by  visiting  the 
public  access  room  at  the  Docket 
Management  System,  U.S.  Department 
of  Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  The  Dockets  Office  is  open 
between  9:00  a.m.  to  5:00  p.m.,  Monday 
through  Friday,  except  Federal  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Petersen,  Certification 
Procedures  Branch  (AIR-110),  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-9583. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 


(DMS)  web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the 
document  number  for  the  item  you 
which  to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www/faa/gov/avr/ 
armhome.htm  or  the  Federal  Register's 
web  page  at  http://www.access.gpo.gov/ 
su_docs/aces/acesl40.htnU. 

Background 

On  Jime  7,  2000,  the  FAA  published 
a  final  rule  titled  "Type  Certification 
Proceditfes  for  Changed  Products"  (65 
FR  36244).  That  final  rule  amended  the 
procediiral  regulations  for  the 
certification  of  changes  to  type 
certificated  products,  accomplished 
through  either  an  amended  type 
certificate  or  a  supplemental  type 
certificate.  The  rule  requires  that  major 
changes  to  transport  category  airplanes 
and  restricted  category  airplanes  that 
have  been  type  certificated  using 
transport  category  standards,  be 
evaluated  imder  the  new  rules 
beginning  December  10,  2001  (18 
months  from  the  date  of  publication  of 
June  7,  2000).  Major  changes  to  all  other 
category  aircraft  and  engines  and 
propellers  are  required  to  be  evaluated 
under  the  new  niles  beginning 
December  9,  2002  (30  months  from  the 
date  of  publication  of  June  7,  2000). 

In  the  NPRM,  the  FAA  certified  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  In 
the  final  rule,  the  FAA  revisited  the 
question  of  the  potential  impact  on 
small  entities  and  determined  that  an 
analysis  undm  the  regulatory  flexibility 
Act  of  1980.  as  amended,  was  required. 
Also  noted  in  the  final  rule  was  the  FAA 
determination  that  implementation  of 
the  rules  would  pose  increased 
information  collection  requirements. 
The  final  rule  contained  a  Regulatory 
Flexibility  Analysis  and  an  information 
collection  review  as  required  by  the 
Paperwork  Reduction  Act.  The  FAA 
requested  public  comments  on  the 
Regulatory  Flexibility  Analysis  and  the 
information  collection  requirements. 

This  document  addresses  comments 
received  on  the  above  final  rule. 

Discussion  of  Comments 

The  FAA  received  12  comments.  The 
comments  were  from  individuals, 
manufacturers,  repair  stations,  and 


associations.  We  thank  the  industry  for 
taking  the  time  to  respond  to  our  request 
for  comments. 

Several  commenters  state  that  the 
FAA  had  not  complied  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  The  FAA  does 
not  agree.  The  regulatory  flexibility 
analysis  did  discuss  the  impact  on  small 
entities  and  we  briefed  the  Small 
Business  Administration  on  the  rule,  to 
its  apparent  satisfaction. 

One  commenter  suggested  that  the 
cost  of  compliance  would  exceed 
$15,000  dollars  per  Supplemental  Type 
Certificate  application,  compared  with 
the  numbers  used  in  the  regulatory 
flexibility  analysis.  Another  commenter 
raised  similar  concerns  suggesting  the 
compliance  cost  estimate  of  $3,198 
dollars  was  reasonably  low.  The  FAA 
compliance  costs  were  developed 
through  use  of  statistical  analysis  and, 
therefore,  are  an  estimate  of  average 
costs.  The  FAA  recognizes  that  some 
projects  may  exceed  the  estimated 
average,  but  believes  the  averages  are 
the  result  of  a  valid  statistical  analysis. 
Because  the  commenters  did  not  supply 
data  to  support  the  $15,000  dollar 
estimate,  nor  any  other  estimate,  we  are 
neither  modifying  our  analysis  nor  the 
rule. 

Two  commenters  are  concerned  that 
costs  will  increase  because  the 
certification  basis  cannot  absolutely  be 
determined  until  final  FAA  review. 
They  state  that  limitations  on  FAA 
resources  will  cause  extensive  delays 
and  increased  costs.  The  FAA 
discussion  of  costs  and  benefits  in  the 
final  rule  acknowledges  that  there  may 
be  some  additional  administrative  and 
compliance  costs.  Those  costs  were 
considered  in  the  regulatory  flexibility 
analysis. 

One  commenter  states  that  the 
Paperwork  Reduction  Act  burden  is  not 
justified.  The  commenter  submitted  no 
data  to  support  a  change  in  the 
information  collection  analysis  and  no 
change  has  been  made. 

Changes  have  not  been  made  to  the 
rule  as  a  result  of  consideration  of  these 
comments.  Many  other  comments 
addressed  issues  beyond  the  scope 
requested  and  these  were  not 
considered,  except  as  described  below. 

The  FAA  understands  the  industry 
concerns  with  the  implementation  of 
this  rule  and  the  certification  process. 
On  August  22,  2000,  we  published  in 
the  Federal  Register  (65  FR  51052)  a 
Notice  of  Availability  and  Request  for 
Comments  on  the  associated  guidance 
material.  Proposed  Advisory  Circular 
(AC)  No.  21.101-XX.  Comments  to  this 
rule  and  the  AC  were  valuable  and 
assisted  the  FAA  in  clarifying  the  new 


Federal  Register / Vol.  66,  No.  104 /Wednesday,  May  30,  2001 /Rules  and  Regulations  29417 


certification  process.  When  issued,  the 
advisory  circular  will  be  harmonized 
with  guidance  issued  by  the  Joint 
Aviation  Authorities  (JAA)  and 
Transport  Canada.  The  final  AC  should 
be  available  in  the  near  future. 


Conclusion 

After  consideration  of  the  comments 
submitted  in  response  to  the  final  rule, 
the  FAA  has  determined  that  no  further 
rulemaking  action  is  necessary. 
Amendment  Numbers  11-45,  21-77, 
and  25-99  remain  in  effect  as  adopted. 


Issued  in  Washington,  DC,  on  May  22. 
2001. 

Jane  F.  Garvey, 

Administrator 

[FR  Doc.  01-13307  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Systmn  of 
Records 

AGENCY:  Student  Financial  Assistance, 
Department  of  Education. 

ACTION:  Notice  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Department  of  Education  (ED)  publishes 
this  notice  of  a  new  system  of  records 
entitled  "Student  Authentication 
Network  Audit  File  (18-11-10)."  The 
system  will  contain  information  on 
individuals  who  have  had,  or  attempted 
to  have,  their  identity  authenticated  for 
the  purpose  of  electronically  completing 
and  signing  promissory  notes  and  other 
documents  under  the  Student  Financial 
Assistance  Programs  authorized  by  TiUe 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended.  The  information 
maintained  by  the  system  includes  the 
individual's  name.  Social  Security 
Number,  date  of  birth,  and  system- 
generated  identifiers.  The  Department 
seeks  comment  on  this  new  system  of 
records  described  in  this  notice,  in 
accordance  with  the  requirements  of  the 
Privacy  Act. 

DATES:  We  must  receive  your  comments 
on  the  proposed  routine  uses  for  this 
system  of  records  included  in  this 
notice  on  or  before  June  29,  2001.  The 
Department  filed  a  report  describing  the 
new  system  of  records  covered  by  this^ 
notice  with  the  Chair  of  the  Committee 
on  Governmental  Affairs  of  the  Senate, 
the  Chair  of  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB)  on  May  24,  2001.  This 
new  system  of  records  will  become 
effective  at  the  later  date  of:  (1)  The 
expiration  of  the  30-day  period  for  OMB 
review  on  Jime  23,  2001,  imless  OMB 
gives  specific  notice  within  the  30  days 
that  the  system  is  not  approved  for 
implementation  or  requests  an 
additional  10  days  for  its  review;  or  (2) 
June  29,  2001,  unless  the  routine  uses  in 
the  system  of  records  need  to  be 
changed  as  a  result  of  public  comment 
or  OMB  review. 

ADDRESSES:  Address  all  comments  about 
the  routine  uses  in  this  system  of 
records  to  Neil  Sattier,  Office  of  Chief 
Information  Officer,  Student  Financial 
Assistance,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Portals  Building,  room  604,  Washington, 
DC  20202-5132.  Telephone:  (202)  205- 
4348.  If  you  prefer  to  send  comments 


through  the  Internet,  use  the  following 
address:  E ID@ed.gov. 

You  must  include  the  term  "Student 
Authentication  System  of  Records"  in 
the  subject  line  of  the  electronic 
message. 

Ehirmg  and  after  the  comment  period, 
you  may  inspect  all  comments  about 
this  notice  in  room  604,  Portals 
Building,  1250  Maryland  Avenue,  SW., 
Washington,  DC,  between  the  hours  of 
8  a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the  Comments 
on  the  Routine  Uses  in  the  System  of 
Records 

On  request,  we  supply  an  appropriate 
aid,  such  as  a  reader  or  print  magnifier, 
to  an  individual  with  a  disability  who 
needs  assistance  to  review  the 
comments  or  other  documents  in  the 
public  rulemaking  record  for  this  notice. 
If  you  want  to  schedule  an  appointment 
for  this  type  of  aid,  you  may  call  (202) 
205-8113  or  (202)  260-9895.  If  you  use 
a  TDD,  you  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Sattier,  Office  of  the  Chief  Information 
Officer,  U.S.  Department  of  Education, 
Student  Financial  Assistance,  400 
Maryland  Avenue,  SW.,  Portals 
Building,  room  604,  Washington,  DC 
20202-5132.  Telephone:  (202)  205- 
4348.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Introduction 

The  Privacy  Act  (5  U.S.C.  552a) 
requires  the  Department  to  publish  in 
the  Federal  Register  this  notice  of  a  new 
system  of  records  managed  by  the 
[department.  The  Department's 
regulations  implementing  the  Act  are 
contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  34  CFR  part  5b. 

"The  Privacy  Act  applies  to 
information  about  individuals  that 
contain  individually  identifiable 
information  and  that  may  be  retrieved 
by  a  unique  identifier  associated  with 
each  individual,  such  as  a  name  or 
Social  Seciuity  Nmnber.  The 
information  about  each  individual  is 
called  a  "record"  and  the  system, 
whether  manual  or  computer-based,  is 
called  a  "system  of  records."  The 


Privacy  Act  requires  each  agency  to 
publish  notices  of  systems  of  records  in 
the  Federal  Register  and  to  prepare 
reports  to  the  Office  of  Management  and 
Budget  (OMB)  whenever  the  agency 
publishes  a  new  system  of  records. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://  www.access.gpo.gov/nara/ 
index.html. 

Dated:  May  24,  2001. 
Greg  Woods, 

Chief  Operating  Officer,  Student  Financial 
Assistance. 

For  the  reasons  discussed  in  the 
preamble,  the  Chief  Operating  Officer, 
Student  Financial  Assistance,  U.S. 
Department  of  Education  publishes 
notice  of  a  new  system  of  records  to 
read  as  follows: 

18-11-10 

SYSTEM  NAME: 

Student  Authentication  Network 
Audit  File. 

SECURITY  CLASSIFICATK>N: 

None. 

SYSTEM  LOCATION: 

The  Student  Authentication  Network 
Audit  File  is  located  at  NCS  Pearson, 
2510  NorUi  Dodge  Sti^t,  Iowa  City. 
Iowa  52245. 

CATEQORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  (i.e.,  an 
audit  file)  on  individuals  who  have  had, 
or  attempted  to  have,  their  identity 
verified  for  the  piupose  of  electronically 
completing  and  signing  promissory 
notes  and  other  documents  in 
connection  with  applying  for  or 
obtaining  aid,  or  carrying  out  other 
activities  luder  the  Student  Financial 
Assistance  Programs  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended. 
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SJATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  records 
ncluding  an  individual's  Social 
Security  Number;  date  of  birth;  first  and 
last  names;  user  code  (i.e.,  the 
Department,  lenders,  schools,  guarantee 
agencies  and  holders  of  Federal  student 
loans)  identifying  the  entity  seeking  to 
verify  the  individual's  identity;  data 
provided  by  the  user  that  may 
subsequently  be  used  for  auditing  or 
other  internal  purposes  of  the  user);  an 
action  code  doctmienting  the  "affirmed" 
or  "denied"  verification  response  the 
system  receives  from  the  Department's 
Personal  Identification  Nimaber  (PIN) 
database;  a  luiique  identifier  comprising 
a  system-generated  sequence  number; 
and,  the  date  and  time  the  individual's 
identity  is  authenticated  against  the 
Department's  PIN  database. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Higher  Education  Act  of  1965,  as 
amended,  (20  U.S.C.  1092b). 

•URPOSE(S): 

I  The  information  contained  in  the 
records  maintained  in  this  system  is 
used  for  the  purposes  of  verifying  the 
identity  of  the  individual,  enforcing  the 
c»nditions  and  terms  of  the  loan, 
permitting  the  servicing  and  collecting 
of  the  loan,  investigating  possible  fraud 
and  verifying  compliance  with  program 
regulations,  initiating  legal  action 
against  an  individual  involved  in 
program  fraud,  abuse,  or 
noncompliance,  and  enforcing  TiUe  IV 
requirements  against  schools,  lenders, 
and  guaranty* agencies. 


r* 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
IE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education 
(Department)  may  disclose  information 
contained  in  a  record  in  this  system  of 
records  imder  the  routine  uses  listed  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  These  disclosures  may  be 
made  on  a  case-by-case  basis  or,  if  the 
Department  has  complied  with  the 
computer  matching  requirements  of  the 
Act,  imder  a  computer  matching 
agreement. 

(1)  Program  Disclosures.  The 
Department  may  disclose  information 
from  this  system  to  Federal,  State,  or 
local  agencies,  private  parties  such  as 
relatives,  present  and  former  employers 
and  creditors,  business  and  personal 
associates,  guaranty  agencies, 
educational  and  financial  agencies  or 
institutions,  contractors  and  hearing 
officials  for  the  following  piuposes: 


(a)  To  verify  the  identity  of  the 
individual; 

fb)  To  enforce  the  conditions  or  terms 
of  the  loan; 

(c)  To  permit  servicing,  collecting,  or 
accepting  the  loan; 

(d)  To  investigate  possible  fraud  and 
verify  compliance  with  program 
regulations; 

(e)  To  prepare  for  litigation  or  to 
litigate  collection  service  and  audit; 

(f)  To  initiate  a  limitation,  suspension, 
and  termination  (LS&T)  or  debarment  or 
suspension  action; 

(g)  To  ensure  Title  IV  requirements 
are  met  by  schools,  lenders,  and 
guaranty  agencies;  and 

(h)  To  investigate  complaints,  update 
files,  and  correct  errors. 

(2)  Disclosure  for  Use  by  Other  Law 
Enforcement  Agencies.  The  Department 
may  disclose  information  to  any 
Federal,  State,  local,  or  foreign  agency 
or  other  public  authority  responsible  for 
enforcing,  investigating,  or  prosecuting 
violations  of  administrative,  civil,  or 
criminal  law  or  regulation  if  that 
information  is  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  prosecutive  responsibility  within  the 
receiving  entity's  jurisdiction. 

(3)  Enforcement  Disclosure.  In  the 
event  that  information  in  this  system  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 
of  a  competent  authority,  the 
Department  may  disclose  the  relevant 
records  to  the  appropriate  agency, 
whether  foreign.  Federal,  State,  "Tribal, 
or  local,  charged  with  the  responsibility 
of  investigating  or  prosecuting  that 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  Executive 
order,  rule,  regulation,  or  order  issued 
pursuant  thereto. 

(4)  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosures. 

(a)  Introduction.  In  the  event  that  one 
of  the  parties  listed  below  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
litigation  ADR,  the  Department  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  (b),  (c),  and  (d) 
of  this  routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  The  Department  of  Education,  or 
any  component  of  the  Department;  or 

(ii)  Any  Department  employee  in  his 
or  her  official  capacity;  or 

(iii)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the 
Department  of  Justice  (DOJ)  has  agreed 
to  provide  or  arrange  for  representation 
for  the  employee; 

(iv)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 


agency  has  agreed  to  represent  the 
employee;  or 

(v)  The  United  States  where  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(d)  Disclosure  to  the  DOJ.  It  the 
Departmen{  determines  that  disclosure 
of  certain  records  to  the  DO}  is  relevant 
and  necessary  to  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  DOJ. 

(c)  Administrative  Disclosures.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  an  adjudicative 
body  before  which  the  Department  is 
authorized  to  appear,  an  individual  or 
entity  designated  by  the  E)epartment  or 
otherwise  empowered  to  resolve  or 
mediate  disputes  is  relevant  and 
necessary  to  the  administrative 
litigation,  the  Department  may  disclose 
those  records  as  a  routine  use  to  the 
adjudicative  body,  individual,  or  entity. 

(d)  Parties,  counsels,  representatives 
and  witnesses.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  party,  counsel, 
representative  or  witness  in  an 
achninistrative  proceeding  is  relevant 
and  necessary  to  the  litigation,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  party,  coimsel, 
representative  or  witness. 

(5)  Employment,  Benefit,  and 
Contracting  Disclosure. 

(a)  For  Decisions  by  the  Department. 
The  Department  may  disclose  a  record 
to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
records,  or  to  another  public  authority 
or  professional  organization,  if 
necessary  to  obtain  information  relevant 
to  a  Department  decision  concerning  the 
hiring  or  retention  of  an  employee  or 
other  personnel  action,  the  issuance  of 

a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

(b)  For  Decisions  by  Other  Public 
Agencies  and  Professional 
Organizations.  The  Department  may 
disclose  a  record  to  a  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  or  professional  organization, 
in  connection  with  the  hiring  or 
retention  of  an  employee  or  other 
personnel  action,  the  issuance  of  a 
seciu"ity  clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit,  to  the 
extent  that  the  record  is  relevant  and 
necessary  to  the  receiving  entity's 
decision  on  the  matter. 

(6)  Employee  Grievance,  Complaint  or 
Conduct  Disclosure.  The  Department 
may  disclose  a  record  in  this  system  of 
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records  to  another  agency  of  the  Federal 
Government  if  the  record  is  relevant  to 
one  of  the  following  proceedings 
regarding  a  present  or  former  employee 
of  the  Department:  Complaint, 
grievance,  discipline  or  competence 
determination  proceedings.  The 
disclosure  may  only  be  made  during  the 
course  of  the  proceeding. 

(7)  Labor  Organization  Disclosure.  A 
component  of  the  Department  may 
disclose  records  to  a  labor  organization 
if  a  contract  between  the  component 
and  a  labor  organization  recognized 
under  Title  V  of  the  United  States  Code, 
Chapter  71,  provides  that  the 
Department  will  disclose  personal 
records  relevant  to  the  organization's 
mission.  The  disclosures  will  be  made 
only  as  authorized  by  law. 

(8)  Freedom  of  Information  Act 
(FOIA)  Advice  Disclosure.  The 
Department  may  disclose  records  to  the 
Department  of  Justice  and  the  Office  of 
Management  and  Budget  if  the 
Department  concludes  that  disclosiue  is 
desirable  or  necessary  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  FOIA. 

(9)  Disclosure  to  the  Department  of 
Justice  (DOf).  The  Department  may 
disclose  records  to  the  DOJ  to  the  extent 
necessary  for  obtaining  DOJ  advice  on 
any  matter  relevant  to  an  audit, 
inspection,  or  other  inquiry  related  to 
the  programs  covered  by  this  system. 

(10)  Contract  Disclosure.  If  the 
Department  contracts  with  an  entity  for 
the  purposes  of  performing  any  function 
that  requires  disclosure  of  records  in 
this  system  to  employees  of  the 
contractor,  the  Department  may  disclose 
the  records  to  those  employees.  Before 
entering  into  such  a  contract,  the 
Department  shall  reqiiire  the  contractor 
to  maintain  Privacy  Act  safeguards  as 
required  under  5  U.S.C.  552a(m)  with 
respect  to  the  records  in  the  system. 

(11)  Research  Disclosure.  The 
Department  may  disclose  records  to  a 
researcher  if  an  appropriate  official  of 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  be  made  is  qualified  to 
cany  out  specific  research  related  to 
functions  or  purposes  of  this  system  of 
records.  The  official  may  disclose 
records  from  this  system  of  records  to 
that  researcher  solely  for  the  purpose  of 
carrying  out  that  research  related  to  the 


functions  or  purposes  of  this  system  of 
records.  The  researcher  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  disclosed 
records. 

(12)  Congressional  Member 
Disclosure.  The  Department  may 
disclose  records  to  a  member  of 
Congress  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  the  member  made  at  the  written 
request  of  that  individual.  The 
Member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

The  records  are  maintained  on 
magnetic  tape  or  other  electronic  media. 

retrievability: 

Records  are  retrievable  by  Social 
Security  Niunber  and  all  or  part  of  an 
individual's  last  name. 

SAFEGUARDS: 

Physical  access  to  the  data  systems 
housed  within  the  facility  is  controlled 
by  a  computerized  badge  reading 
system,  and  the  entire  complex  is 
patrolled  by  seciuity  personnel  during 
non-business  hours.  "The  computer 
systems  offer  a  high  degree  of  resistance 
to  tampering  and  circumvention. 
Multiple  levels  of  security  are 
maintained  within  the  computer  system 
control  program.  This  security  system 
limits  data  access  to  Department  and 
contract  staff  on  a  "need-to-know" 
basis,  and  controls  individual  users' 
ability  to  access  and  alter  records  within 
the  system.  All  users  of  this  system  of 
records  are  given  a  unique  user 
identification  (ID)  with  personal 
identifiers.  All  interactions  by 
individual  users  with  the  system  are 
recorded. 

RETENTION  AND  DISPOSAL: 

The  Department  will  retain  and 
dispose  of  these  records  in  accordance 
with  National  Archives  and  Records 
Administration  General  Records 
Schedule  20,  Item  I.e.  This  schedule 
provides  disposal  authorization  for 
electronic  files  and  hard-copy  printouts 
created  to  monitor  system  usage, 
including,  but  not  limited  to  log-in  files. 


audit  trail  files,  system  usage  files,  and 
cost-back  files  used  to  assess  charges  for 
system  use.  Records  will  be  deleted  or 
destroyed  when  the  Department 
determines  they  are  no  longer  needed 
for  administrative,  legal,  audit,  or  other 
program  purposes. 

SYSTEM  MANAQER<S)  AND  ADDRESS: 

General  Manager,  Students  Channel, 
Student  Financial  Assistance, 
Department  of  Education,  7th  and  D 
Streets,  SW.,  Washington,  DC,  20202. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  determine  whether  a 
record  exists  regarding  you  in  the 
system  of  records,  provide  the  system 
manager  with  your  name,  date  of  birth 
and  Social  Seciuity  Number.  Requests 
must  meet  the  requirements  of  the 
regulations  at  34  CFR  5b.5. 

RECORD  ACCESS  PROCEDURES: 

If  you  wish  to  gain  access  to  a  record 
in  this  system,  contact  the  system 
manager  and  provide  information  as 
described  in  the  notification  procedure. 
Requests  by  an  individual  for  access  to 
a  record  must  meet  the  requirements  of 
the  regulations  at  34  CFR  5b.5. 

CONTESTING  RECORD  PROCEDURES: 

If  you  wish  to  contest  a  record  in  the 
system  of  records,  contact  the  system 
manager  with  the  information  described 
in  the  notification  procediu-e,  identify 
the  specific  items  you  are  contesting, 
and  provide  a  written  justification  for 
each  item.  Requests  to  amend  a  record 
must  meet  the  requirements  of  the 
regulations  at  34  CFR  5b. 7. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from 
individuals  who  have  had  or  seek  to 
have  their  identity  authenticated,  except 
that  user  codes  and  user-provided  data 
are  obtained  specifically  from  the  entity 
(the  Department,  lenders,  schools, 
guarantee  agencies  and  holders  of 
Federal  student  loans)  that  seeks  to 
verify  the  individual's  identity. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
|FR  Doc.  01-13552  Filed  5-29-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[Cn>A  No.  S4.341A] 

ConMiNiiNly  Tedmoiofy  Cenleci 
Pfogriw  Grant;  Notice  inviting  Pro|ect 
ftiwtllf  athtnt  for  One  Year  Awarde  for 
FlacalYe«'(FY)2001 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  these  grants 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  competition.  Tliese  grants  are 
authorized  by  Title  m,  section  3122  of 
the  Elementairy  and  Secondary 
Education  Act  of  1965  (ESEA),  as 
amended  by  the  Improving  America's 
Schoob  Act  of  1994  (20  U.S.C.  6832). 

Purpose  of  Program:  The  purpose  of 
the  Community  Technology  Centers 
program  is  to  promote  the  use  of 
technology  in  education  through  the 
developmMit  of  model  programs  that 
demonstrate  the  educational 
eCEactiveness  of  technology  in  low- 
income  or  economically-distressed 
uifoan  and  rural  communities. 

Eliffble  Applicants:  State  and  local 
educational  agencies,  tribal 
governments,  colleges,  institutions  of 
higher  education,  libraries,  museums 
and  other  public  and  private  nonprofit 
or  for-profit  agencies  and  organizations 
are  eligible  to  receive  grants  under  this 
program.  A  group  of  eligible  entities  is 
also  eligible  to  receive  a  grant  if  the 
group  follows  the  procedures  for  group 
applications  in  34  CFR  75.127-129  of 
EDGAR. 

Deadline  for  Transmittal  of 
Applications:  ]ui.y  16,  2001. 

Deadline  for  Intergovernmental 
Review:  August  28,  2001. 

Estimated  Available  Funds: 
$32,275,750. 

Cost  Share  Requirement:  Recipients  of 
the  one-year  grants  under  the  program 
must  share  in  the  cost  of  the  activities 
assisted  under  the  grant.  Grant 
recipients  must  rn^e  available  non- 
Federal  contributions  in  cash  or  in  kind, 
as  authorized  under  section  3122(d)  of 
ESEA.  of  30  percent  of  the  cost  of 
activities  assisted  under  the  grant 

Estimated  Range  of  Awards: 
$75.000— $300,000. 

Estimated  Average  Size  of  Awards: 
$180,000. 

Estimated  Number  of  Awards:  170  to 
190. 

Project  Period:  Not  to  exceed  12 
months. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 


Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  81,  82,  85. 
86,  97,  98  and  99. 

SUPPLBtENTARY  MFOHMATION:  A  recent 
GAO  report  (Telecommunications: 
Characteristics  and  Choices  Of  Internet 
Users,  February,  2001)  and  a  series  of 
U.S.  Department  of  Commerce  studies 
(Falling  Through  the  Net,  1995, 1999, 
2000)  on  Americans'  access  and  use  of 
technology  show  that  although  more 
Americans  now  own  computers, 
minority  and  low-income  households  in 
inner  cities  and  rural  communities  are 
still  for  less  likely  to  have  computers  or 
online  access  to  the  Internet  and  iuiow 
■how  to  use  advanced  technology  than 
users  of  more  affluent  households. 
Although  the  numbers  of  Americans 
who  have  access  to  computers  and 
know  how  to  use  the  Internet  are 
increasing,  the  recent  reports  show  that 
the  "digital  divide"  persists  for  low- 
income,  minorities  and  non-English 
speaking  children  and  adults.  In 
response,  community  technology 
centers  have  been  established  to 
enhance  educational  and  employment 
opportunities  by  making  computers  and 
informational  technology  more 
accessible  and  to  provide  related 
learning  services  to  children  and  adults 
in  low-income,  urban  and  rural 
communities. 

DeecriptioD  of  Program 

The  Community  Technology  Centers 
program  for  fiscal  year  2001  provides 
support  for  access  to  computers  and 
technology  and  technology-based 
educational  learning  activities  for  adults 
and  children  in  low-income 
communities  who  otherwise  would  lack 
that  access  to  computers  and 
informational  techiiology.  The  program 
is  authorized  imder  section  3122  of 
ESEA.  Under  section  3122,  the  Secretary 
may  carry  out  a  variety  of  activities  that 
promote  the  use  of  technology  in 
education.  These  activities  include  the 
development  of  model  programs,  such 
as  community  technology  centers,  that 
demonstrate  the  educational 
effectiveness  of  technology  in  urban  and 
rural  areas  and  economically  distressed 
communities.  Under  the  Community 
Technology  Centers  program,  the 
Secretary  will  award  one-year  grants  to 
establish  or  expand  community 
technology  centers  to  provide 
technology-based  learning  services  for 
individuals  in  economically  distressed 
urban  and  rural  commimities. 

Applicants  under  this  program  are 
encouraged  to  provide  educational 
services  and  progranuning  activities 


around  access  to  and  use  of  computers 
and  information  technology  for  local 
conununity  residents,  in  areas  such  as: 

1.  Adult  Education  and  Family 
Literacy,  including  GED,  English 
language  instruction,  and  adult  basic 
education  classes  or  programs, 
introduction  to  computers, 
intergenerational  activities,  and  lifelong 
learning  opportunities  through 
technology  and  the  Internet 

2.  After-school  Activities  for  children 
of  all  ages  to  use  software  that  provides 
homework  help  and  academic 
enrichment,  exploration  of  the  Internet, 
and  multimedia  activities,  including 
web  page  design  and  creation. 

3.  Career  Development  and  fob 
Preparation,  such  as  computer  skills 
training  (basic  and  advanced),  restmie 
writing  workshops,  and  access  to 
databases  of  employment  opportimities, 
career  information,  and  other  online 
materials. 

4.  Small  Business  Activities,  such  as 
computer-based  training  for  basic 
entrepreneurial  skills  and  electronic 
conmierce,  as  well  as  access  to 
information  on  business  start-up 
programs. 

Although  a  single  eligible  applicant 
may  apply  for  a  grant,  the  Secretary 
encourages  applications  from 
partnerships  that  include  local 
community  organizations  or  agencies. 
As  indicated  in  the  discussion  of  cost 
sharing  above,  recipients  of  the  one-year 
grants  must  share  in  the  cost  of 
activities  assisted  imder  the  grants 
through  non-Federal  contributions.  The 
non-Federal  share  of  activities  may  be  in 
the  form  of  cash  or  in-kind 
contributions,  fairly  valued. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  address 
one  or  all  of  the  invitational  priorities  in 
the  next  two  paragraphs.  (34  CFR 
75.105(c)(1)) 

Invitational  Priority  1 — Projects  that 
demonstrate  substantial  community 
support  of,  and  commitment  to,  the 
community  technology  access  center  or 
centers  with  evidence  of  community 
assets  that  the  applicant  has  leveraged 
or  plans  to  leverage. 

Invitational  Priority  2 — Projects  that 
exemplify  effective  strategies  in 
overcoming  participant  retention 
barriers  (such  as  special  needs,  language 
proficiency,  childcare  needs  and  staff 
development)  and  best  practices  for 
instructing  with  technology  (such  as 
computer  instruction  related  to  school 
or  work  activities,  encourages 
collaboration  and  develops  complex 
thinking  skills)  to  improve  educational 


and  employment  outonn^  for  low- 
income  youth  and  adults. 

Invitational  Priority  3 — Projects  that 
use  the  program  funds  to  operate  a 
community  technology  access  center  or 
centers  in  an  Empowerment  Zone, 
including  a  Supplemental 
Empowerment  Zone,  in  an  Enterprise 
Community  designated  by  the  United 
States  Department  of  Housing  and 
Urban  Development  or  the  United  States 
Department  of  Agriculture,  or  in  an 
economically-distressed  rural 
community. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  (Communities  is  published  at 
http://www5.hud.gov/urban/tour/ 
statestour.asp. 

Definition: 

In  addition  to  definitions  in  the 
statute  and  EEX^AR,  the  following 
definition  applies: 

Economically  distressed  means  a 
county  or  equivalent  division  of  local 
government  of  a  State  in  which, 
according  to  the  most  recent  available 
data  bom  the  United  States  Bureau  of 
the  Census,  a  significant  percentage  of 
the  residents  have  an  annual  income 
that  is  at  or  below  the  poverty  level. 

Selection  Criteria 

(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  grants  imder  this 
competition.  In  all  instances  where  the 
word  "project"  appears  in  the  selection 
criteria,  the  reference  to  a  community 
technology  center  should  be  made. 

(2)  The  maximimi  composite  score  for 
all  of  these  criteria  is  105  points. 

(3)  The  maximum  score  for  each 
criterion  and  factor  is  indicated  in 
parentheses. 

(a)  Meeting  the  purposes  of  the 
authorizing  statute.  (10  points)  The 
Secretary  considers  how  well  the  project 
meets  the  pvirposes  of  section  3122(a) 
and  (c)(10)  of  ESEA  by  developing  a 
model  project  that  demonstrates  the 
educational  effectiveness  of  technology 
and  expands  access  to  information 
technology  and  related  services  in  an 
economically  distressed  lu-ban  or  rural 
community. 

(b)  Need  for  project.  (30  points)  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project.  (15  points) 

(ii)  The  extent  to  which  the  proposed 
project  will  focus  on  serving  or 


otherwise  addressing  the  needs  of 
disadvant^ed  individuals.  (15  points) 

(c)  Quality  of  project  design.  (20 
points)  (1)  "The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (10  points) 

(ii)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population.  (10  points) 

(d)  Quality  of  project  persormel.  (10 
points)  (1)  "The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(e)  duality  of  the  management  plan. 
(10  points)  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
followmg  fectors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks.  (5  points) 

(ii)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate.  (5 
points) 

(f)  Adequacy  of  resources.  (15  points) 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resoiures  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 


(i)  The  adequfigr  of  supp«tt;*tadladiiig 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization.  (5  points) 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  niunber  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits.  (5 
points) 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support.  (5 
points) 

(g)  Quality  of  project  evaluation.  (10 
points)  (1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  (5  points) 

(ii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes.  (5  points) 

Note:  In  accordance  with  EDGAR  34  CFR 
75.590,  80.40,  and  80.50.  Grant  recipients 
must  submit  a  final  performance  report  as  a 
condition  of  the  grant  that  provides  the  most 
current  performance  and  financial 
expenditure  information  on  project  activities, 
including  the  recipient's  progress  in 
achieving  the  objectives  in  its  approved 
application. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
F*rograms)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  by  relying  on  State  and 
local  processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  (SPOC)  to  find  out  about,  and  to 
comply  with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  SPOC  for  each  of  those 
States  and  follow  the  procedures 
established  in  each  State  imder  the 
Executive  order.  If  you  want  to  know 
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the  name  and  address  of  any  SPOC,  you 
may  view  the  latest  SPOC  list  on  the 
OMB  Web  site  at  the  following  address: 
http://www.  whitehouse.gov/omb/ ffwjts/ 
spoc/html. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regionsd,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  conmients  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372- 
CFDA  #84.341A,  U.S.  Department  of 
Education,  Room  7E200,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

Note:  Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to  which  the 
applicant  submits  its  completed  application. 
Do  not  send  applications  to  the  above 
address. 

Instmctioiis  for  Transmittal  of 
^plications 

Some  of  the  procedures  in  these 
instructions  for  transmitting 
applications  differ  from  those  in  the 
Education  Department  General 
Administrative  Regidations  (EDGAR) 
(34  CFR  75.102).  Under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  these  amendments  make 
procedural  changes  only  and  do  not 
establish  new  substantive  policy. 
Therefore,  under  5  U.S.C.  553(b)(A),  the 
Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

The  U.S.  Department  of  Education  is 
expanding  its  pilot  project  of  electronic 
submission  of  applications  to  include 
certain  formula  grant  programs,  as  well 
as  additional  discretionary  grant 
competitions.  The  Community 
Technology  Centers  Program,  CFDA 
84.341A,  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Community 
Technology  Centers  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 


The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — ^Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Fax  a  signed  copy  of  the 
Application  for  Federal  Assistance  (ED 
424)  after  following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  aclmowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  within  three  working 
days  of  submitting  your  electronic 
application.  We  will  indicate  a  fax 
number  in  e- APPLICATION  at  the  time 
of  your  submission. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Conmnmity 
Technology  Centers  Program  at:  http:// 
e-gmnts. ed.gov 

We  have  included  additional 
information  about  tiie  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  elsewhere  in  this  notice. 

Transmittal  of  Applications 

U  an  applicant  wants  to  apply  for  a 
grant,  the  applicant  must — 

(a)  If  You  Submit  Your  Application 
Electronically: 

You  must  submit  youir  grant 
application  through  the  Internet  using 
the  software  provided  on  the  e-Grants 
Web  site  {http://e-gTants.ed.gov)  by  4:30 


p.m.  (Washington,  DC  time)  on  the 
deadline  date.  The  regular  hours  of 
operation  of  the  e-Grants  Web  site  are 
6:00  a.m.  until  12:00  midnight 
(Washington,  DC  time)  Monday-Friday 
and  6:00  a.m.  imtil  7:00  p.m.  Saturdays. 
The  system  is  unavailable  on  the  second 
Saturday  of  every  month,  Sundays,  and 
Federal  holidays.  Please  note  that  on 
Wednesdays  the  Web  site  is  closed  for 
maintenance  at  7:00  p.m.  (Washington, 
DC  time).  If  you  submit  your  application 
through  the  Internet  via  the  e-Grants 
Web  site,  you  will  receive  an  automatic 
acknowledgment  when  we  receive  your 
application. 

(b)  If  You  Send  Your  Application  by 
Mail 

You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #84.341A, 
Washington,  DC  20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
post  mark. 

(2}  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  post  mark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(c)  If  You  Deliver  Your  Application  by 
Hand 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #  84.341A,  Room  3633, 
Regional  Office  Building  3,  7th  and  D 
Sti^ets,  SW.,  Washington,  DC. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8:00  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Simdays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

Note:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 


(2)  If  you  send  your  application  by  mail  or 
deliver  it  by  hand  or  by  a  courier  service,  the 
Application  Control  Center  will  mail  a  Grant 
Application  Receipt  Acknowledgment  to 
you.  If  you  do  not  receive  the  notiflcation  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  you  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
0493. 

(3)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  3  of  the  Application  for  Federal 
Education  Assistance  (ED  424;  revised 
November  12, 1999)  the  CFDA  number — and 
suffix  letter,  if  any — of  the  competition  under 
which  you  are  submitting  your  application. 

Parity  Guidelines  Between  Paper  & 
Electronic  Applications: 

The  Department  of  Education  is 
expanding  the  pilot  project,  which 
began  in  FY  2000,  that  allows  applicants 
to  use  an  Internet-based  electronic 
system  for  submitting  applications.  This 
competition  is  among  those  that  have  an 
electronic  submission  option  available 
to  all  applicants.  The  system,  called  e- 
APPUCATION,  formeriy  e-GAPS 
(Electronic  Grant  Application  Package 
System),  allows  an  applicant  to  submit 
a  grant  application  to  us  electronically, 
using  a  current  version  of  the 
applicant's  Internet  browser.  To  see  e- 
APPLICATION  visit  the  following 
address:  http://e-grants.ed.^ov. 

In  an  effort  to  ensiu«  parity  and  a 
similar  look  between  applications 
transmitted  electronically  and 
applications  submitted  in  conventional 
paper  form,  e-APPLICATION  has  an 
impact  on  all  applicants  under  this 
competition. 

Users  of  e-APPLICATION,  a  data 
driven  system,  will  be  entering  data  on- 
line while  completing  their 
applications.  This  will  be  more 
interactive  than  just  e-mailing  a  soft 
copy  of  a  grant  application  to  us.  If  you 
participate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  online 
will  go  into  a  database  and  ultimately 
will  be  accessible  in  electronic  form  to 
our  reviewers. 

This  pilot  project  is  another  step  in 
the  Department's  transition  to  an 
electronic  grant  award  process.  In 
addition  to  e-APPUCATION,  the 
Department  is  conducting  a  limited 
pilot  of  electronic  peer  review  (e- 
READER)  and  electronic  annual 
performance  reporting  (e-REPORTS).  To 
help  ensure  parity  and  a  similar  look 
between  electronic  and  paper  copies  of 
grant  applications,  we  are  asking  each 
applicant  that  submits  a  paper 
application  to  adhere  to  the  following 
guidelines: 

•  Submit  your  application  on  QVz"  by 
11"  paper. 


•  Leave  a  1-inch  margin  on  all  sides. 

•  Use  consistent  font  throughout  your 
document.  You  may  also  use  boldface 
tjrpe,  underlining,  and  italics.  However, 
please  do  not  use  colored  text. 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures. 

•  For  the  narrative  component,  your 
application  should  consist  of  the 
number  and  text  of  each  selection 
criterion  followed  by  the  narrative.  The 
text  of  the  selection  criterion,  if 
included,  does  not  count  against  any 
page  limitation. 

•  Place  a  page  number  at  the  bottom 
right  of  each  page  begiiming  with  1;  and 
number  your  pages  consecutively 
throughout  your  document. 

Note:  An  applicant  who  is  submitting  a 
paper  copy  of  their  application  may  submit 
information  on  photostatic  copies  of  the 
application,  budget  forms,  assurances,  and 
certifications  as  printed  in  this  notice  in  the 
Federal  Register.  However,  the  application 
form,  assurances,  and  certifications  must 
each  have  an  original  signature.  Applicants 
must  submit  ONE  original  signed 
application,  including  ink  signatures  on  all 
forms  and  assurances,  and  TWO  copies  of  the 
application,  one  bound  and  one  imboimd 
copy  suitable  for  photocopying.  Please  mark 
each  application  as  "original"  or  "copy".  To 
aid  with  the  review  of  applications,  the 
Department  encourages  applicants  to  submit 
two  additional  paper  copies  of  the 
application.  The  Department  will  not 
penalize  applicants  who  do  not  provide 
additional  copies.  No  grant  may  he  awarded 
unless  a  completed  application  form, 
including  the  signed  assurances  and 
certifications,  has  been  received.  (For 
applicants  who  submit  electronically,  see 
separate  instructions  under  "Instructions  for 
Transmittal  of  Applications"  above.) 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions,  a 
statement  regarding  estimated  public 
reporting  burden,  a  notice  to  applicants 
regarding  compliance  with  section  427 
of  the  General  Education  Provisions  Act 
(GEPA),  various  assurances  and 
certifications,  and  a  checklist  for 
applicants. 

a.  Instructions  for  the  Application 
Narrative. 

b.  Estimated  Public  Reporting  Burden 
Statement. 

c.  Notice  to  All  Applicants 
(compliance  with  section  427  of  GEPA). 

d.  Checklist  for  Applicants. 

e.  Application  for  Federal  Assistance 
(ED  424,  Exp.  06/30/2001)  and 
instructions. 

f.  Budget  Information-Non- 
construction  Programs  (ED  Form  No. 
524)  and  instructions. 

g.  Assurances-Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 


h.  Certifications  Regarding  Lobbjring; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

i.  Certifications  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

j.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  LeGwin,  202/260-2499  or  April 
Blunt,  202/690-5614,  U.S.  Department 
of  Education,  Community  Technology 
Centers  Program,  Office  of  Vocational 
and  Adult  Education,  330  C  Street,  SW., 
Room  4414,  Switzer  Building, 
Washington,  DC  20202-7240.  E-mail: 
ctc@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

For  Application  Package  Contact: 
Education  Publications  Center  (ED 
Pubs),  P.O.  Box  1398,  Jessup,  MD 
20794-1398.  Telephone  (toll  bee):  1- 
877-433-7827.  FAX:  (301)  470-1244. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  (toll  free):  1-877-576- 
7734.  You  may  also  contact  ED  Pubs  via 
its  Web  site  [http://www.ed.gov/pubs/ 
edpubs.html)  or  its  E-mail  address 
(edpu6s@inef.ed.gov). 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free,  at  1-688-293-6498  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 
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You  may  also  view  this  document  in 
text  at  the  following  site:  vfww.ed.govl 
offices/OVAE/CrC 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html. 

Program  Authority:  20  U.S.C.  6832. 

Dated:  May  24.  2001. 

Robert  Muller, 

Deputy  Assistant  Secretary  for  Vocational 
and  Adult  Education. 

APPENDIX 

Instructions  for  the  Application 
Narrative 

The  narrative  is  the  section  of  the 
application  where  the  selection  criteria 
used  by  reviewers  in  evaluating  the 
application  are  addressed.  The  narrative 
must  encompass  each  function  or 
activity  for  which  funds  are  being 
requested.  Before  preparing  the 
Application  Narrative,  an  applicant 
should  read  carefully  the  description  of 
the  program  and  the  selection  criteria 
the  Secretary  uses  to  evaluate 
applications. 

Page  Limit:  The  application  narrative 
(Part  in  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
yoiu-  application.  You  must  limit  Part  ID 
to  the  equivalent  of  no  more  than  30 
pages  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  11,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  FV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 


include  all  of  the  application  narrative 
in  Part  in. 
We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

1.  Begin  with  a  one-page  Abstract 
summarizing  the  proposed  community 
technology  center  project,  including  a 
short  description  of  the  population  to  be 
served  by  the  project,  project  objectives, 
and  planned  project  activities; 

2.  Include  a  table  of  contents  listing 
the  parts  of  the  narrative  in  the  order  of 
the  selection  criteria  and  the  page 
numbers  where  the  parts  of  the  narrative 
are  found.  Be  siure  to  nimiber  the  pages. 

3.  Describe  how  the  applicant  meets 
the  invitational  priority(ies),  if 
applicable. 

4.  Describe  fully  the  proposed  project 
in  light  of  the  selection  criteria  in  the 
order  in  which  the  criteria  are  listed  in 
the  appUcation  package.  Do  not  simply 
paraphrase  the  criteria. 

5.  In  the  application  budget,  include 
a  description  of  the  non-federal 
contributions  that  the  applicant  will  " 
contribute  to  the  project  in  amounts  not 
less  than  the  non-federal  contribution  as 
required  in  this  notice.  Budget  line 
items  must  support  the  goals  and 
objectives  of  the  proposed  project. 

6.  Provide  the  following  in  response 
to  the  attached  "Notice  to  all 
Applicants":  (1)  a  reference  to  the 
portion  of  the  application  in  which 
information  appears  as  to  how  the 
applicant  is  addressing  steps  to  promote 
equitable  access  and  participation,  or  (2) 
a  separate  statement  that  contains  that 
information. 

7.  When  applying  for  fimds  as  a 
consortium,  individual  eligible 
applicants  must  enter  into  an  agreement 
signed  by  all  members.  The 
consortiimi's  agreement  must  detail  the 
activities  each  member  of  the 
consortiimi  plans  to  perform,  and  must 
bind  each  member  to  every  statement 
and  assurance  made  in  the  consortium's 
application.  The  designated  applicant 
must  submit  the  consortiimi's  agreement 
with  its  application. 

8.  Attach  copies  of  all  required 
assurances  and  forms. 


Estimated  PubUc  Reporting  Burden 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  Control  Number.  The  valid  OMB 
control  number  for  this  information 
collection  is  1830-0539  (Expiration 
Date:  04/30/2002).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  40  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection. 

If  you  have  any  comments  concerning 
the  accuracy  of  the  time  estimate  or 
suggestions  for  improving  this  form, 
please  write  to:  Mary  LeGwin  or  April 
Blimt,  Commimity  Technology  Centers 
Program,  U.S.  Department  of  Education, 
Washington,  DC  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Community  Technology  Centers 
Program,  Division  of  Adult  Education 
and  Literacy,  Office  of  Vocational  and 
Adult  Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-7240. 

Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1.  Application  for  Federal  Assistance 
(ED  424). 

2.  Budget  Information — Non- 
construction  Programs  (ED  Form  No. 
524). 

3.  Application  Narrative,  including 
information  that  addresses  section  427 
of  the  General  Education  Provisions  Act. 
(See  the  section  entitied  "NOTICE  TO 
ALL  APPUCANTS"). 

4.  Assurances — Non-Construction 
Programs  (SF  242B). 

5.  Certifications  Regarding  Lobbying; 
Debeirment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

6.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL) 

7.  Consortium  agreement,  if 
applicable. 
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Application    for    Federal 
Elducation    Assistance 


Nate:    If  ■vailablc,  please  provide 
applicattoD  package  on  diskette  and 
specify  the  file  format. 


U.S.  Departmcat  of  Edacattoa 


Form  ApprDved 

OMB  No.  1875-0106 

E«p  06000001 


\  |)  p  I  i  C  a  II  t 


i.  Name  and  Address 
Legal  Name: 

Address: 


Organizational  Unit 


City 
2.  Applicant's  D-U-N-S  Number 


3.  Applicant's  T-I-N 


4.  Catalog  of  Federal  Domestic  Assistance  #: 

5.  Project  Director. 

Address: 


8 


m. 


Stale  County  ZIP  Code  +  4 

i.  Is  the  applicant  delinquent  on  any  Federal  debt?  LJ  Yes  LJ  No 
~(If  "Yes,  "  attach  an  explanation.) 

Title:  Community  Technology  Centers 


Program 


7.  IVpe  of  Applicant  (Enter  appropriate  letter  in  the  box.) 


D 


City 


Tel.#:(  ). 


State 


ZlPCode  +  4 


.Fax#:( 


E-Mail  Address:. 


A  StaK  H  Independent  School  Distnct 

B  County  I  Public  College  or  Univenity 

C  Municipal  J  Private,  Non-Profit  College  or  Univenity 

D  Township  K  Indian  Tnbc 

E  Interstate  L  Individual 

F  Intennunicipal  M  Private,  Profit-N4alung  Orgaiuzatian 

G  Special  District  N  Other  (Specify): 


\  |)  |>  11  C  : 


9.   Type  of  Submission: 
— PreApplication 

I I  Construction 

LJ  Non-Construction 


-Application 
LJ  Construction 
LJ  Non-Construction 


8.  Novice  Applicant  PI  Yes     f"]  No 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any 
time  during  the  proposed  project  period?     Q  Yes        Q  No 
a.  lf"Yes,"Exemption(s)#:  b.  Assurance  of  Compliance  #: 


OR 


10.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
LJ  Yes    (Date  made  available  to  the  Executive  Order  12372 
process  for  review):  I        I 

[^  No    (If  "No,  "  check  appropriate  box  below.) 

I    I  Program  is  not  covered  by  E.O.  12372. 

I    I  Program  has  not  been  selected  by  State  for  review. 


11.  Proposed  Project  Dates: 


c.  IRB  approval  date: 


{1 


Q  Full  IRB  flc 

I    I  Expedited  Review 


13.  Descriptive  Title  of  Applicant's  Project: 


14a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.   Program  Income 


f.  TOTAL 


.M 


IS.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicatioaare  Hue 
andconect  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 
and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  it  awarded. 


Typed  Name  ofAuthonzed  Representative 


b.  Title 


c.  Tel.  #:  ( 


Fax*:  ( 


d.  E-Mail  Address: 


c.  SigBatwcofAatborizedRcprcseBtativt 


Dale:. 


J /_ 


REV.  ii/izm 


ED  424 


29430 


Federal  Register /Vol.  66,  No.  104 /Wednesday,  May  30,  2001 /Notices 


E 


1 .  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  pnmary  organizational  unit  which  will  undertake  the  as- 
sistance activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  £>-U-N-S  Number,  you  can  obtain  the 
number  by  calling  1 -800-333-OSOSor  by  completinga  D-U-N-S  Num- 
ber Request  Form.  The  form  can  be  obtained  via  the  Internet  at  the 
following  URL:  http:/Awww.dab.com/dbis/aboHtdb/iatldBBS.htm. 

3.  Tai  I«ieBtificatioB  Nanbcr.  Enter  the  tax  identification  number  as 
assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Dooicatk  Asilstaace  (CFDA)  Nambcr.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested 

5.  Project  Director.  Name,  address,  telephone  and  ^  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  involving  this 
application. 

6.  Federal  Debt  DcUaqvcacy.  Check  "Yes"  if  the  applicant's  organi- 
zation is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  the  person  who  signs  as  the  autho- 
rized representative.  Categories  of  debt  include  delinquent  audit  dis- 
allowances, loans  and  taxes.)  Odierwise,  check  "No." 

7.  Type  of  Appiicaat.  Enter  the  appropriate  letter  in  the  box  provided. 

8.  Novice  Applicant  Check  "Yet"  only  if  assistance  is  being  requested 
under  a  program  that  gives  special  consideration  to  novice  applicants 
and  you  meet  the  program  requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it  meets  the  novice  appli- 
cant requirements  specified  by  ED.  Otherwise,  check  "No.* 

9.  lypcofSaboiiMioa.  Self-cxpianatoty. 

10.  Exccative  Order  12372.  Check  "Yet"  if  the  application  is  subject  to 
review  by  Executive  Order  1 2372.  Also,  please  enter  the  month,  date, 
and  four  (4)  digit  year  (e.g.,  12/12/2000).  Applicants  should  contact 
the  State  Single  Point  of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is  subject  to  the  State  in- 
tergovernmental review  process.  Otherwise,  cheek  "No." 

11.  Proposed  Project  Datct.  Please  enter  the  month,  date,  and  four  (4) 
digit  year  (e.g.,  12/12/2000). 

12.  Hamaa  Subjects.  Check  "Yes"  fl[  "No".  If  research  activities  in- 
volving human  subjects  are  igt  planned  at  «bv  Hme  during  the  pro- 
posed project  period,  check  "No."  The  remaining  parti  of  item  12 
an  tkca  aot  applicable. 

If  research  activities  involving  human  subjects,  whether  or  not  ex- 
empt from  Federal  regulations  for  the  protection  of  human  subjects, 
ac£  planned  at  any  rtmg  during  the  proposed  project  period,  either  at 
the  applicant  organization  or  at  any  other  performance  site  or  collabo- 
rating institution,  check  "Yea."  If  iB  die  research  activities  are  desig- 
nated to  be  exempt  under  the  regulations,  enter,  in  item  12a,  the  ex- 
emption numbet(s)  corresponding  to  one  or  more  of  the  six  exemption 
categories  listed  in  "Protectioa  of  Hamaa  Subjects  la  Research" 
attached  to  this  form.  Provide  sufficient  information  in  the  applica- 
tion to  allow  a  determination  that  the  designated  exemptions  in  item 
1 2a,  are  appropnate.  Provide  this  aarrativc iafomiatioa  la  aa  "Item 
12/Protectioa  of  Hamaa  Sabjects  Attachmcat"  aad  lasert  this  at- 
tachmeat  immediately  foUowiag  the  ED  424  face  page.  Skip  the 
remaiaiag  parts  of  item  12. 

If  some  or  all  of  the  planned  research  activities  involving  human  sub- 
jects are  covered  (nonexempt),  skip  item  12a  and  continue  with  the 
remaining  parts  of  item  12,  as  noted  below.  In  addition,  follow  the 
instructionsin  "Protectionof  Human  Sabjects  in  Research"  attached 
to  this  form  to  prepare  the  six-point  narrative  about  the  nonexempt 
activities.  Provide  this  siz-poiat  aarrative  la  aa  "Item  12/Protcc- 


tion  of  Human  Subjects  Attachment"  and  insert  this  attachmeat 
immediately  following  the  ED  424  face  page. 

if  the  appiicaat  orgauizatioa  has  aa  approved  Multiple  Project 
Assaraace  of  Compliance  on  file  with  the  Grants  Policy  and  Over- 
sight Staff  (GPOS),  U.S.  Department  of  Education,  or  with  the  Office 
for  Protection  from  Research  Risks  (OPRR),  National  Institutes  of 
Health,  U.S.  Department  of  Health  and  Human  Services,  that  covers 
the  specific  activity,  enter  the  Assurance  number  in  item  1 2b  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of  the  pro- 
posed activities  in  item  1 2c.  This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the  application  is  submitted  and  must 
include  the  four  (4)  digit  year  (e.g.,  2000).  Check  the  type  of  IRB 
review  in  the  appropriate  box.  An  IRB  may  use  the  expedited  review 
procedureif  it  complies  with  the  requirements  of  34  CFR  97.110.  If 
the  IRB  review  is  delayed  beyond  the  submission  of  the  application, 
enter  "Peadiog"  in  item  1 2c.  If  your  application  is  recommended/ 
selected  for  funding,  a  follow-up  certification  of  IRB  approval  from 
an  official  signing  for  the  applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within  30  days  after  a  specific 
formal  request  from  the  designated  ED  official.  If  the  appiicaat  or- 
gaaizatioB  does  not  have  on  file  with  GPOS  or  OPRR  an  approved 
Auurancc  of  Compliance  that  covers  the  proposed  research  activity, 
enter  "Noac"  in  item  12b  and  skip  12c.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the  application,  is  declaring  that  it 
will  comply  with  34  CFR  97  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project.  If  more 
dun  one  piugiaiii  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For  preapplications, 
use  a  separate  sheet  to  provide  a  summary  description  of  this  project. 

14.  Estimated  Faadiag.  Amount  requested  or  to  be  contributed  during 
the  first  fiuding/budget  period  by  each  contributor.  Value  of  in-kind 
contributions  should  be  included  on  appropnate  lines  as  applicable. 
If  the  action  will  result  m  a  dollar  change  to  an  existing  award,  indi- 
cate sjllxdw  amount  of  the  change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  program  finding, 
use  totals  and  show  breakdown  using  same  categories  as  item  14. 

15.  Certificatioa.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  address  of 
the  authorized  representative.  Also,  in  item  1  Se,  please  enter  the  month, 
date,  and  four  (4)  digit  year  (e.g. ,  1 2/ 1 2/2000)  in  the  date  signed  field. 


[  Paperwork  Burdea  Sutemeat  J 

According  to  the  Paperwork  Reduction  Act  of  I99S,  no  persoiu  are 
required  to  respond  to  a  collection  of  information  unless  such  collec- 
tion displays  a  valid  OMB  control  number.  The  valid  0MB  control 
number  for  this  information  collection  is  187S-0IM.  The  time  re- 
quired to  complete  this  information  collection  is  estimated  to  avenge 
between  IS  and  45  minutes  per  response,  inchiding  the  time  to  review 
instnictiofis,  search  existing  data  resources,  gather  the  data  needed, 
and  complete  and  review  the  information  collectiorL  If  you  have  aay 
comments  concerning  the  accuracy  of  the  estimate(s)  or  snggcs- 
tioas  for  improving  this  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC.  20202 -46S I .  If  you  have  commeati  or 
coaceras  regarding  the  status  of  yoar  iadividual  tnbmissioa  of  this 
form  write  directly  to:  Joyce  I.  Mays,  Application  Control  Centei; 
U.S.  Department  of  Education,  7th  and  D  Streets,  S.W.  ROB-3.  Room 
3633,  Washington, DC.  20202^725. 
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PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 
(Attachment  to  ED  424) 


I.  Instructions  to  Applicants  about  the  Narrative  In- 
formation that  Must  be  Provided  if  Research  Ac- 
tivities Involving  Human  Subjects  are  Planned 


If  you  mariced  item  12  on  the  application  "Yes"  and 
designated  exemptions  in  12a ,  (all  research  activities 
are  exempt),  provide  sufficient  information  in  the  ap- 
plication to  allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research  involving  hu- 
man subjects  that  is  exempt  from  the  regulations  is  dis- 
cussed under  U.B.  "Exemptions,"  below.  The  Narra- 
tive must  be  succinct.  Provide  this  information  in  an 
**Item  12/Protection  of  Human  Subjects  Attach- 
ment" and  insert  this  attachment  immediately  fol- 
lowing the  ED  424  face  page. 

If  you  nurked  "Yes"  to  item  12  on  the  face  page,  and 
designated  no  exemptions  from  the  regulations  (some 
or  all  of  the  research  activities  are  nonexempt),  ad- 
dress the  following  six  points  for  each  nonexempt  ac- 
tivity. In  addition,  if  research  involving  human  sub- 
jects will  take  place  at  collaborating  site(s)  or  other 
performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limi- 
tation applies  to  this  section  of  the  application,  be  suc- 
cinct. Provide  the  six-point  narrative  and  discussion 
of  other  performance  sites  in  an  '*Item  12/Protection 
of  Human  Subjects  Attachment"  and  insert  this  at- 
tachment immediately  following  the  ED  424  face 
page. 

(1)  Provide  a  detailed  description  of  the  proposed  in- 
volvement of  human  subjects.  Describe  the  character- 
istics of  the  subject  population,  including  their  antici- 
pated number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any  subpopu- 
lation.  Explain  the  rationale  for  the  involvement  of 
special  classes  of  subjects,  such  as  children,  children 
with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  insti- 
tutionalized individuals,  or  others  who  are  likely  to  be 
vuhierable. 

(2)  Identify  the  sources  of  research  material  obtained 
firom  individually  identifiable  living  human  subjects 
in  the  form  of  specimens,  records,  or  data.  Indicate 
whether  the  material  or  data  will  be  obtained  specifi- 
cally for  research  purposes  or  whether  use  will  be  made 
of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of  subjects  and 
the  consent  procedures  to  be  followed.  Include  the  cir- 


cumstances under  which  consent  will  be  sought  and  ob- 
tained, who  will  seek  it,  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and  the  method  of  docu- 
menting consent.  State  if  the  Institutional  Review  Board 
(IRB)  has  authorized  a  modification  or  waiver  of  the  ele- 
ments of  consent  or  the  requirement  for  documentation  of 
consent 

(4)  Describe  potential  risks  (physical,  psychological,  so- 
cial, legal,  or  other)  and  assess  their  likelihood  and  seri- 
ousness. Where  appropriate,  describe  alternative  treatments 
and  procedures  that  might  be  advantageous  to  the  subjects. 

(5)  Describe  the  procedtires  for  protecting  against  or  mini- 
mizing potential  risks,  including  risks  to  confidentiality, 
and  assess  their  hkely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  pro- 
fessional intervention  in  the  event  of  adverse  effects  to  the 
subjects.  Also,  where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure  the  safety  of 
the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are  reasonable  in  re- 
lation to  the  anticipated  benefits  to  subjects  and  in  relation 
to  the  importance  of  the  knowledge  that  may  reasonably 
be  expected  to  result 


II.  Information  on  Research  Activities 
Involving  Human  Sabjects 


] 


A.  Definitions. 

A  research  activity  involves  human  subjects  if  tiie  activity 
is  research,  as  defined  in  the  Department's  regulations,  and 
the  research  activity  will  involve  use  of  human  subjects, 
as  defmed  in  the  regulations. 

—Is  it  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects, 
Tide  34,  Code  of  Federal  Regulations,  Part  97,  define  re- 
search as  "a  systematic  investigation,  including  research 
development,  testing  and  evaluation,  designed  to  develop 
or  contribute  to  generalizable  knowledge."  If  an  activity 
follows  a  deliberate  plan  whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge,  such  as  an  explor- 
atory study  or  the  collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this  defmition  consti- 
tute research  whether  or  not  they  are  conducted  or  sup- 
ported under  a  program  which  is  considered  research  for 
other  purposes.  For  example,  some  demonstration  and 
service  programs  may  include  research  activities. 
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— b  it  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  indi- 
vidual about  whom  an  investigator  (whetha  professional 
or  student)  conducting  research  obtains  (1)  data  through 
intervention  or  interaction  with  tiie  individual,  or  (2)  iden- 
tifiable private  information."  (1)  If  em  activity  involves 
obtaining  information  about  a  living  person  by  manipu- 
lating duU  person  or  that  person 's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by 
communicating  or  interacting  with  the  individual,  as  oc- 
curs with  surveys  and  interviews,  the  definition  of  human 
subject  is  met.  (2)  If  an  activity  involves  obtaining  pri- 
vate  itrformation  about  a  living  person  in  such  a  way  that 
the  information  can  be  linked  to  that  individual  (the  iden- 
tity of  the  subject  is  or  may  be  readily  determined  by  the 
investigator  or  associated  with  the  information),  the  defi- 
nition of  human  subject  is  met.  [Private  infbrmatioo  in- 
chides  information  about  behavior  that  occurs  in  a  con- 
text in  which  an  individual  can  reasonably  expect  diat  no 
observation  or  receding  is  taldng  place,  and  information 
which  has  been  provided  for  specific  purposes  by  an  iiuii- 
vidual  and  which  the  individual  can  reasonably  expect 
will  not  be  made  public  (ftx-  exan^le,  a  school  health 
record).] 


B.  Exemptioas. 

Research  activities  in  which  the  only  involvement  of  hu- 
man subjects  will  be  in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered  by  the  regula- 
tions: 

(1)  Research  c(mducted  in  established  or  c(Himionly  ac- 
cepted educational  settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular  and  special  edu- 
cation instixictional  strategies,  or  (b)  research  on  the  ef- 
fectiveness of  or  the  comparison  among  instructional  tech- 
niques, curricula,  or  classroom  management  methods. 

(2)  Research  involving  die  use  of  educational  tests  (cog- 
nitive, diagnostic,  aptitude,  achievement),  survey  proce- 
dures, interview  procedures  or  observation  of  public  be- 
havior, unless:  (a)  information  obtained  is  receded  in  such 
a  manner  that  human  subjects  can  be  identified,  directly 
or  through  identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses  outside  the 
research  could  reasonably  place  the  subjects  at  risk  of 
criminal  or  civil  liability  or  be  damaging  to  die  subjects' 
finaiKial  standing,  employability,  or  reputation.  If^e 
subjects  are  children,  this  exemption  applies  only  to  re- 
search involving  educational  tests  or  observations  of  pub- 


lic behavior  when  the  investigator(s)  do  not  participate  in 
the  activities  bemg  observed.  [Children  are  defined  as 
persons  who  have  not  attained  the  legal  age  fat  cc»isent  to 
treatments  or  procedures  involved  in  the  research,  tmder 
the  applicable  law  or  jurisdiction  in  which  the  research  will 
be  conducted.] 

(3)  Research  involving  the  use  of  educational  tests  (cogni- 
tive, diagnostic,  aptitude,  achievement),  survey  procedures, 
interview  procedures  (x  observation  of  public  behavior  diat 
is  not  exempt  under  section  (2)  above,  if  the  human  sub- 
jects are  elected  or  appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s)  require(s)  without  ex- 
ception tliat  the  confidentiality  of  die  personally  identifi- 
able information  will  be  maintained  throu^iout  the  research 
and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing 
data,  documents,  records,  pathological  specimens,  ch*  diag- 
nostic specimens,  if  tliese  sources  are  publicly  available  or 
if  die  information  is  reaxtied  by  die  investigator  in  a  man- 
ner that  subjects  cannot  be  identified,  directly  or  dirough 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  con- 
ducted by  or  subject  to  the  approval  of  department  or  agency 
heads,  and  vtdiich  are  designed  to  study,  evaluate,  or  odier- 
wise  examine:  (a)  public  benefit  or  service  programs;  (b) 
procedures  for  obtaining  benefits  or  services  under  those 
programs;  (c)  possible  changes  in  or  alternatives  to  those 
programs  or  procedures;  or  (d)  possible  changes  in  meth- 
ods or  levels  of  payment  for  benefits  or  services  under  tliose 
programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  accep- 
tance studies,  (a)  if  wholesome  foods  widiout  additives  are 
consumed  or  (b)  if  a  food  is  consimied  that  contains  a  food 
ingredient  at  or  below  the  level  and  for  a  use  found  to  be 
safe,  or  agricultural  chemical  or  environmental  contami- 
nant at  or  below  the  level  found  to  be  safe,  by  the  Food  and 
Drug  Administration  or  approved  by  the  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service 
of  the  U.S  Department  of  Agriculture. 

Copies  of  the  Departmunt  of  Education  ^  Regutationsfor 
the  Protection  of  Human  Subjects,  34  CFR  Part  97  and 
other  pertinent  materials  on  tite  protection  ofhumum  sub- 
jects in  research  are  available  from  the  Grants  Policy  and 
Oversight  Staff (GPOS)  Office  ofOte  Chief  Financial  and 
Chief  Information  Officer,  US.  Department  of  Educa- 
tion, Washington,  D.C.,  tdephone:  (202)  708S263,  and 
OH  the  U.S.  Department  of  Education  k  Protection  of  Hu- 
man Subjects  in  Research  Web  Site  at  htW://ocfo.e±gov/ 
humansuLhtm. 
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Public  reportirtg  burden  for  this  collection  of  infonnation  is  estimated  to  vary  ftx)m  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Infomnation  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Papenworl<  Reduction  Project  1875-0102,  Washington  DC  20503. 


INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

This  form  is  used  to  apply  to  Individual  U.S. 
Department  of  Education  disaetlonary  grant 
programs.  Unless  directed  othenvlse,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budoet  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  {a}-{e):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-1 1 ,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  Is  requested 
for  only  one  project  year,  leave  this  column 
blank. 

Line  12,  columns  {a)-{e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 


contr1butk)n  for  each  applk:able  budget  category. 

Unas  1-1 1 ,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contributk}n  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  armunt  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  tor  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budoet  Infomnation 

Pav  attention  to  applicable  program  specific 

instructions.  If  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  In  effect  during  the 
funding  period.  In  additk>n,  enter  the 
estimated  amount  of  the  base  to  which  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  appricable  to  this  program,  provWe  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provkle  other  explanations  or  comments  you 
deem  necessary. 


If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 


Lines  1-11,  columns  (a)-{e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


,^B  Approval  No.  0348-0040 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gattiering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  Vt\e  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  tt>e  applicant  I  certify  that  the  applicant 

1-  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  finanaal  capability 
(including  funds  sufficient  to  pay  the  norvFederal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  ttie  United  States  ar)d,  if  appropriate,  the  State, 

through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positnns  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  woric  within  the  applicat>le 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of  7. 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 

one  of  ttie  19  statutes  or  regulations  spectfied  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  f). 

6.  WiH  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  t>ut  are  not  limited  to: 
(a)  Title  VI  of  the  CivH  Rights  Act  of  1964  (PL.  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 

or   national    origin;    (b)    TitJe    IX    of   the    Education  8. 

Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681-        * 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
ttie  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973.  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-€107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Offk»  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
atMise;  (0  the  Comprehensive  Akx)hol  Atxjse  and 
AkX)holism  Prevention,  Treatment  and  Rehabilitation 
Act  of  1970  (P.L  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
akx)holi8m;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq.),  as 
amended,  relating  to  nondiscriminatk>n  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscriminatk)n  proviskxis  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscriminatkin  statute(s)  whKh  may  apply  to  the 
applicatkxi. 

WiN  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Unifbmfi 
Retocatkxi  Assistance  and  Real  Property  Acquisition 
Polkaes  Act  of  1970  (P.L.  91-646)  whk:h  provide  for 
feir  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participatkxi  in 
purchases. 

Will  comply,  as  applicable,  with  proviskms  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
whk:h  limit  ttie  political  activities  of  emptoyees  wtiose 
principal  employment  activities  are  funded  in  wtxjle  or 
In  part  with  Federal  funds. 
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9.  Will  comply,  as  applicable,  with  the  proviskms  of  the  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Wori(  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  regarding  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  fkxxl  insurance  purchase 
requirements  of  Section  102(a)  of  the  Fkxxj  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  whteh  requires 
recipients  in  a  special  fkxxJ  hazard  area  to  partk^pate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  Is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  whk:h  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notifkation  of  vk)lating 
facilities  pursuant  te  EC  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L  93- 
205). 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


Will  comply  with  the  WM  and  Soenk:  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wikl  and  scenk:  rivers  system. 

Will  assist  the  awarding  ager>cy  in  assuring  compRvwe 
with  Section  106  of  the  Natiorul  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(klentification  and  protection  of  historic  properties),  and 
ttie  Archaeotogical  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

WiH  comply  with  P.L.  93-348  regarding  ttie  protection  of 

'  human  subjects  involved  in  research,  development,  and 

related  activities  supported  by  this  award  of  asslstarxse. 

Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L  89-544,  as  amended,  7  U.S.C.  §§2131  at 
seq.)  pertaining  to  ttie  care,  handling,  and  tivatmant  of 
warn  bfooded  animals  hekj  for  research,  teaching,  or 
ottier  activities  supported  by  this  award  of  assistance. 

WiN  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  whwh 
prohibits  the  use  of  lead-based  paint  in  construction  or 
rehabilitation  of  reskience  sb^jctures. 

Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  0MB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations." 


Win  comply  with  all  applicable  requirements  of  all 
Federal  laws,  executive  orders,  regulations,  and  polidei 
goveming  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 


DATE  SUBMITTED 


Standard  Fonn  4248  (Rav.  7-a7)  Back 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  INATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for  certification  Included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  'New  Restrictions  on  Lobbying,"  arxl  34  CFR  Part  85, 
'Govemment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Dnjg-Free  Workplace 
(Grants).*  The  certifications  shaH  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000.  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  ttiat: 

(a)  Ho  Federal  appropriated  funds  have  t>een  paid  or  will  be 
paid,  by  or  on  bef^alf  of  the  undersigned,  to  any  person  for 
influerxang  or  attemptir>g  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
corw>ection  with  the  makir>g  of  any  Federal  grant,  ttie  enterir>g 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  wiH  be  paid  to  any  person  for  influermng  or 
attempting  to  Influence  an  offi<»r  or  employee  of  any  agerx:y,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or 
an  employee  of  a  Memt>er  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  urxJersigned  shall 
complete  and  sut)mit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  urxlersigned  sfuiH  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  al 
sut>awards  at  all  tiers  (including  subgrants,  contracts  under 
grants  arxl  cooperative  agreements,  and  subcontracts)  and 
VnaA  all  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT.  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Det>arment  arxJ 
Suspension,  arxl  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85.  Sections  85.105  and  85.110— 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  arry  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tion t>een  convicted  of  or  had  a  civil  judgement  rendered 
against  ttiem  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  local)  transaction  or  contract  under  a 
put>lic  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  ttieft,  forgery, 
bribery,  falsification  or  destruction  of  records,  making  false 
statentents,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  govemmental  entity  (Federal,  State,  or  tocal)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  applicatkxi 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applk:ant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attabh  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implernented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the  unlawful 
manufacture,  distritxjtion,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  t>e  taken  against  empkjyees  for 
vk>lation  of  such  prohibition: 

(b)  Establishing  an  orvgoing  drug-free  awareness  program  to 
inform  emptoyees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  polk:y  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitatkxi,  arxl  empk>yee 
assistance  programs:  and 

(4)  The  penalties  that  may  be  imposed  upon  empkjyees  for  drug 
abuse  vk)latkxis  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  perfbrmarKe  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  para- 
graph (a)  that,  as  a  corxMkxi  of  emptoyment  under  the  grant,  the 
employee  will: 

(1)  AbkJe  by  the  terms  of  the  statement;  and 

(2)  Notify  the  emptoyer  in  writing  of  his  or  her  convkrtkxi  for  a 
vk>lation  of  a  criminal  drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such  conviction; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  positksn 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  numbiBr(s)  of  each 
affected  grant; 

(0  Taking  one  of  the  folk>wing  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  empkjyee  to  participate  satisftetorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  FvBalth,  law  enforcement,  or 
other  appropriate  agency; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Woritplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkxis  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
vk)lation  occuning  during  the  conduct  of  any  grant  activity,  I  will 
report  the  convictxxi,  in  writing,  within  10  calendar  days  of  the 
convtetion,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatkxi,  400  Maryland  Avenue,  S.W  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a).(b).(c),(d),(e),and(f). 

B.  The  grantee  may  insert  In  the  space  provided  bek>w4he  site(s) 
for  the  pertonnance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


Check  [  ]  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certffications. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0013 


12M 
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Certification  Regarding  Debarment,  Suspension.  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR 
Part  85.  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.110. 


Instnictlora  for  Cwltflcation 

1.  By  signing  arxj  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providHig  the  certification  set  out  betoM. 

2.  The  certification  in  tt«s  clause  is  a  material  representation  of  feet 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into.  If  it  is  later  detemiined  that  the  prospective  lower  tier  participant 
knowirtgty  rerxjered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  avalable 
remedies,  incKxIhg  suspension  and/or  debarment. 

3.  Ttie  pitjspective  lower  tier  participant  shaH  provide  immediale 
written  notice  to  the  person  to  wtiich  ttus  proposal  is  sut)mitted  if  at 
any  time  ttie  prospective  lower  tier  participant  learns  ttiat  its  certifica- 
tion was  erroneous  wt>en  sutxnitted  or  has  become  erroneous  t>y 
reason  of  changed  circumstances. 

4  The  terms  "covered  transaction,'  'detjarred,*  'suspended.* 
IrYeligible,'  "lower  tier  covered  transaction,"  'participant' '  pervm,* 
"piimary  covered  transaction," "  principal,"  "proposal,"  and  "voluntarily 
excluded,'  as  used  in  this  clause,  have  ttie  meanings  set  out  in  ttw 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  ttiose  regulations. 

5.  Ttie  prospective  lower  tier  participant  agrees  by  sutxnitting  this 
proposal  tfiat  should  ttie  proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  wtio  is  debarred,  suspended,  declared  ineligUe,  or 
voluntarily  excluded  from  partictpation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  wtiich  ttiis 
transaction  originated. 


6.  The  prospective  lower  tier  participant  further  agrees  t>y  sut>mitting 
this  proposal  that  It  win  include  ttie  clause  titled  "Certification  Regarding 
Debarment  Suspension,  lneligit>iiity.  and  Voluntary  Exclusion-Lower 
Tier  Covered  Transactions,'  without  modification,  in  all  lower  tier 
covered  transactions  and  in  ail  solicitations  for  lower  tier  covered 
transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it  is 
not  debariBd,  suspended,  ineiigit>le,  or  voluntarily  excluded  from  ttie 
covered  transaction,  unless  it  knows  ttiat  the  cerbficatkxi  Is  erroneous. 
A  [>artk3pant  may  deckle  ttie  mettiod  and  frequency  by  whKh  it 
determines  the  eligibtlity  of  Its  principals.  Each  participant  may  but  is 
not  required  to,  check  ttie  Nonprocurenient  List 

8.  Mottling  contained  In  ttie  foregoing  shall  be  construed  to  require 
estabKstiment  of  a  system  of  records  in  order  to  render  in  good  faith  ttie 
oertificatton  required  t>y  this  clause.  The  knowledge  and  Informatkxi  of 
a  parlKipant  is  not  requtred  to  exceed  ttiat  wtiich  is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  business  dealings. 

9.  Except  for  transactions  auttiorized  under  paragraph  5  of  ttiese 
instructnns,  if  a  partkapant  in  a  covered  transactk>n  knowingly  enters 
into  a  knCer  tier  covered  transactton  with  a  person  wtio  is  suspended, 
debarred,  ineligible,  or  voiuntarty  excluded  from  participatton  in  this 
transactton,  in  additkxi  to  ottier  remedies  available  to  ttie  Federal 
Government,  ttie  department  or  agency  with  whKh  ttiis  transactkxi 
originated  may  pursue  available  remedies,  including  suspension  and/or 
detiarment 


CertlflGatlon 

(1)  The  prospective  tower  tier  partKipant  certifies,  t>y  submission  of  ttiis  proposal,  ttiat  neittier  it  nor  its  prindpais  are  presently  det>arTed, 
susperxled,  proposed  for  debarment,  declared  ineligible,  or  voluntarily  excluded  from  partKipatton  in  this  transaction  t>y  any  Federal 
department  or  agency. 

(2)  Wtiere  the  prospective  tower  tier  parfidpant  Is  unable  to  certify  to  any  of  the  statements  in  this  certHlcation,  such  prospective  participant  stiall 
attach  an  explanatton  to  this  proposal. 


NAI^  OF  APPLICANT 

PR/AWARD  NUMBER  AND«5R  PROJECT  NAME 

PRINTED  NAH«E  AND  TITLE  OF  AUTHORIZED  REPRESEhfTATIVE 

SIGNATURE 

DATE 

ED  80-0014,  9/90  (Replaces  GCS-009  (REV.  12/88).  whk:h  is  obsoiele) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


29441 


Approved  by  OMB 
034».0O46 


I.Type  of  Federal  Action: 

I    ~\  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


Report  Type: 

I       I  a.  initial  filing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 

□  Prima  n  SulMWMirdee 

Tier ,  if  known: 


Congressional  District,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 
{if  individual,  last  name,  first  name.  Ml): 


b.  Individuals  Performing  Services  {including  address  if 
different  from  No.  10a) 
{last  name,  first  name.  Ml): 


A  A  InlaiMlluii  raquntsd  through  Ms  fecm  it  aulhonzK)  by  Ml*  31  U.S.C  MCUn 
'  1352  This  dodosura  o(  lolibying  activWas  Is  •  msMrial  raprasenWnn  of  tact 
upon  which  ralianca  was  ptacad  by  Iha  Mr  abova  artian  this  transactan  was  madt 
or  arxarad  into.  This  disdosura  is  laquirad  pursuant  to  31  U.S  0  13S2  This 
information  wil  ba  rapoittd  to  Iha  Congnss  sarn-annually  and  wM  ba  anaiaWs  tor 
pubkc  inspadton.  Any  parson  who  fails  to  Us  tht  raquifad  disctotura  ihai  ba 
tubiaa  to  a  CM  panaily  of  not  laaa  fiat  SIO.MX)  wd  not  moia  twi  $100,000  kv 
aach  such  fall**. 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Fofw  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  tarm  shal  be  compieted  by  the  reporting  entity,  whether  subawardeeor  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a  covered  Federal 
action,  or  a  material  change  to  a  previous  tiling,  pursuant  to  title  31  U.S.C.  section  1352.  The  fiNng  of  a  form  is  required  for  each  payment  or  agreement  to  make 
payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employeeof  any  agency,  a  Member  of  Congress,  an  officer  or  employeeof 
Cor>gress.  or  an  ernptoyeeof  a  Mer[4>er  of  Congress  in  conriection  with  a  covered  Federal  action .  Ckxnplete  al  items  that  apply  for  both  the  inilM 
ctiange  report.  F^efer  to  the  implementing  guidance  published  by  the  Ofllca  of  Management  and  Budget  for  additional  infomiation. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal  action. 

2.  Menlify  the  stabis  of  the  covered  Federal  action. 

3.  Identify  the  appropriatedassification  of  this  report.  If  this  is  a  foHowup  report  caused  by  a  material  change  to  the  information  previously  reported,  enter 
the  year  and  quarter  in  vvhich  Ihe  change  occurred .  Enter  the  date  of  the  last  previousiy  subrnitted  report  by  this  reporting  entity  for  this  covered  Federal 
action.  S 

4.  EntertheUname,address,city,  State«id  zipoodeorthereportingenlily.  Include  CorigrassionalDislrict,  if  known.  Checic  the  approp^^ 

of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  subawardee.e.g.,  the  first  subawardee 
of  the  prime  is  the  1st  der.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  If  the  organi2ationfHng  the  report  in  Mem  4  checks  *Subawardee,' then  enter  the  ful  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
radpiart.  Include  Congressional  Diatrk;!.  if  known. 

6.  Enter  the  name  of  the  Federal  agency  tnaMng  the  award  or  toancomrtiitmentlncfadeM  least  one  orqanizallorwillevolbetow  agency  nama.  If  kno»^ 
example.  Department  of  Transportatnr,  United  States  Coast  Guard. 

7.  Ei«ertheFederdprogramnarneordescriplionlbrlhecoveredFedefalaction(item1).  If  known,  enter  the  fiitCatatog  of  Federal  Oornestic  Assistance 
(CFDA)  number  for  grants,  cooperative  agreements,  toans,  and  k>an  commMments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  avaiablefor  the  Federal  action  UenlMad  in  Hem  1  (e.g..  Request  for  Proposal  (RFP)  number 
mvttatkin  for  Bid  (IFB)  number,  grant  announcement  number,  the  contract,  grant,  or  kian  award  number  the  appNcabon/proposal  control  number 
assigned  by  the  Federal  agency),  kickide  prefixes,  e.g..  1%FP-OE-9(V001  .* 

9.  For  a  covered  Federal  action  wtiere  there  has  been  an  award  or  toan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  o(  the  award/kMm 
commitment  for  tfte  prime  entity  UentHied  in  item  4  or  5. 

10.  (a)  Enter  the  fun  name,  address,  city.  State  and  zj^  code  of  the  kibbying  registrant  under  the  Lobbying  Disclosure  Act  of  1995  engaged  by  the  reporting 

entity  ManMad  In  Ham  4  to  influence  the  covered  Federal  actton. 

(b)  Enter  the  M  names  of  the  indKnduaKs)  pedbnning  services,  and  Include  fuN  address  If  dMarant  from  10  (a).  Enter  Last  Mame,  First  Name,  and 
Mkjdie  Initial  (Ml) 

11.  The  certifying  oflictal  shal  sign  and  date  the  form,  print  Ns/Twr  name,  tide,  and  telephone  number. 


According  to  lite  Paperwork  ftodudion  Act.  as  aiiiended,  no  persorw  are  required  to  respond  to  a  eoflecBon  of  Inforrnaton  unless  it  dteplays  a  vaW  QMS  Control 
Number.  The  valid  OMB  control  number  for  this  information  cotection  is  OMB  No.  0348-0046  Public  reporting  burden  for  this  collection  of  information  is 
estimated  to  average  10  mirujtes  per  response,  including  time  for  reviewing  instructiorts,  searching  existir^  data  sources,  gathering  and  maintaining  the  data 
needed,  and  completing  arvl  reviewing  the  collection  of  Information.  Send  comments  regardirig  the  burden  estimate  or  any  otf)er  aspect  of  this  coiectkxi  of 
information,  including  suggestions  for  reducing  this  burden,  to  the  Ofltce  of  Managementand  Budget,  Papenvork  Reduction  Protect  (0348-0046),  Washington, 
DC  20503. 
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OMB  Control  No.  1801-0004  (Exp.  8/31/2001) 
NOnCE  TO  ALL  APPUCANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  of  Education's 
General  Education  ProvisicMis  Act  (GEPA)  that  applies 
to  applicants  for  new  grant  awards  under  Department 
programs.  This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's  Schools 
Act  of  1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Prarision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program.  ALL  APPLICANTS 
FCHl  NEW  AWARDS  MUST  INCLUDE 
INFORMATION  IN  IHEIR  APPUCA'nWfS  TO 
ADMIESS  THIS  NEW  PROVISION  IN  ORDER 
TO  RECEIVE  FUNDING  UNTO31  THIS 
PROGRAM. 

(If  diis  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
State-level  uses.  In  additicm,  local  school  districts  or 
other  eligible  applicants  that  apply  to  die  State  for 
fimding  need  to  provide  this  descrq)tion  in  their 
^>plications  to  the  State  for  funding.  The  State  would 
be  re^xmsible  for  ensuring  that  the  school  district  or 
other  local  entity  has  submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Docs  This  ProvisioD  Require? 

Secticm  427  requires  eadi  applicam  for  funds  (other 
than  an  individual  person)  to  include  in  its  applicaticm 
a  descrqMirai  of  the  steps  the  i^Iicant  pn^xKes  to  take 
to  ensure  equitable  access  to,  and  particq>ation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
odier  program  beneficiaries  with  special  needs.  This 
provision  allows  app\kanis  discretion  in  developing  the 
required  description.  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation:  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  cm  local  circimistances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  particyution  in,  the  Federally-funded  project  or 
activity.  The  descrq)tion  in  your  application  of  stq» 
to  be  talcen  to  overcome  these  bairiers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
descrqxion  of  how  you  plan  to  address  those  barriers 


that  are  iqiplicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  in  a  single  narrative, 
or,  if  ai^ropriate,  may  be  discussed  in  coonectiaa  widi 
related  topics  in  the  2q)plication. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  coocems  that  may  affect 
the  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  die  project  and  to  achieve  to  hig}i 
standards.  Consistent  with  program  requirements  and 
its  approved  i^lication,  an  applicam  may  use  die 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identifies. 

What  are  Examples  of  How  an  AppUcant  Might 
Satisfy  the  Requirement  of  TUs  Provisioo? 

The  following  examples  may  help  illustrate  how  an 
^iplicant  may  coiiq>ly  with  Section  427. 

.^(1)  An  applicam  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  liinited  English  proficiency,  might 
describe  in  its  iq)plicatioo  how  it  intends  to 
distributea  brochure  about  the  proposed  project  to 
such  potential  participants  in  dieir  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materiab  for  classroom  use  might 
describe  bow  it  will  maloe  die  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
Mind. 

(3)  An  applicant  diat  proposes  to  carry  out  a 
model  science  program  for  secondtfy  students  add 
is  concerned  that  girls  may  be  less  Ulxly  dim 
boys  to  enroll  in  the  course,  mi^t  indicate  how  it 
intends  to  conduct  "outreach'  efforts  to  girls,  to 
encourage  dieir  enrollment. 

We  recognize  diat  many  a^licants  may  already  be 
iiiq>lementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  dieir  grant  programs,  and  we 
appreciate  your  cooperation  in  reqxHiding  to  the 
requirements  of  this  provision. 


Estfanated  Burden  Statement  for  GEPA  Requirements 

The  time  required  to  complete  this  information  collectimi  is  estimated  to  vary  fhmi  1  to  3  hours  per  nspoasc,  widi 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  dau  resources,  gather  and  mamtam 
the  data  needed,  and  complete  and  review  the  informaticm  collection.  If  you  have  any  comments  cooceming  tlie 
accuracy  of  the  time  estimate(s)  or  suggestions  for  fanproving  tliis  form,  please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202-46S1. 
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REMINDERS 

The  items  in  this  list  were 
editorially  com(>iled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarKe. 

RULES  GOING  INTO 
EFFECT  MAY  30,  2001 

AGRICULTURE 
DEPARTMENT 
AgricuKural  Marketing 
Service 

Chenies  (tart)  grown  in — 
Michigan  et  al.;  published  4- 
30-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Kentuclcy;  published  5-30-01 
INTERIOR  DEPARTMENT 
Fish  and  Wildiita  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Bay  checkerspot  butterfly; 
published  4-30-01 
STATE  DEPARTMENT 
International  Traffic  in  Arms 
regulations;  Implementation: 
Canadian  exemption; 
published  2-16-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Empresa  Brasiieira  de 
Aeronautica,  S.A.; 
published  5-15-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fistiery  conservation  and 
management: 
Magnuson-Stevens  Act  • 
provisions — 
Domestic  fisheries: 
exempted  fishing 
permits;  comments  due 
by  6-6-01;  published  5- 
22-01 
Norttieastem  United  States 
fisheries — 

Atlantic  deep-sea  red 
crab;  comments  due  by 
6-7-01;  published  5-8-01 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 


Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedir\gs; 
withdrawn;  comments  due 
by  6-4-01 ;  published  4-3- 
01 

Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

South  Carolina;  comments 
due  by  6-6-01;  published 
5-7-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

District  of  Columbia; 
comments  due  by  6-8-01; 
published  5-9-01 
Kentucky;  comments  due  by 

6-8-01;  published  5-9-01 
Maryland;  comments  due  by 

6-6-01;  published  5-7-01 
Pennsylvania;  comments 
due  by  6-4-01;  pdUished 
5-3-01 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgatk>n;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Tennessee;  comments  due 
by  6-4-01;  published  5-3- 
01 
Air  quality  planning  purposes; 
designation  of  areas: 
Louisiana;  comments  due  by 
6-8-01;  published  5-9-01 
Hazardous  waste: 
Project  XL  program;  site- 
specifk:  projects — 
Yolo  County  Landfill, 
Davis,  CA;  comments 
due  by  6-8-01 ; 
published  5-9-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
6-4-01;  published  5-1-01 
Televisk>n  stations;  table  of 
assignments: 

Texas;  comments  due  by  6- 
4-01;  published  5-1-01 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 


Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 
FEDERAL  ELECTION 
COMMISSION 
Independent  expenditure 
reporting;  comments  due  by 
6-8-01;  published  5-9-01 
FEDERAL  RESERVE 
SYSTEM 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 
primarily  for  deposit 
productk>n;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 
FEDERAL  TRADE 
COMMISSION 
Hart-Scott-Rodino  Antitrust 
Improvement  Act: 
Premerger  notifk^ation; 
reporting  and  waiting 
period  requirements; 
comments  due  by  6-8-01; 
published  5-9-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  responsibility, 
latx>r  relatk>ns  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
withdrawn;  comments  due 
by  6-4-01;  published  4-3- 
01 
Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medk:are  and  Medicaid: 
Physicians'  referrals  to 
health  care  entitties  with 
whk:h  they  have  financial 
relatk>nships;  comments 
due  by  6-4-01;  published 
4-4-01 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk:al  habitat 
designations — 
Robust  spineflower; 
correction;  comments 
due  by  6-4-01; 
published  5-3-01 
Rock  gnome  lichen; 
comments  due  by  6-4- 
01;  published  4-5-01 
Sacran^nto  splittail; 
comments  due  by  6-7-01; 
published  5-8-01 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulatk>ns: 
Safety  and  Health  (Short 
Form)  clause;  comments 
due  by  6-4-01;  published 
4-5-01 
Federal  Acquisition  Regulation 
(FAR): 

Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
withdrawn;  comments  due 
by  6-4-01 ;  published  4-3- 
01 
Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
ottwr  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Anchorage  regulations, 
regattas  and  marine 
parades,  and  ports  and 
waterways  safety: 
Sail  Detroit  and  Tall  Ship 
Celebration,  Detroit  and 
Saginaw  Rivers,  Ml; 
safety  zones;  comments 
due  by  6-8-01;  published 
4-9-01 
Ports  and  waterways  safety: 
Muskegon  Lake,  Ml;  safety 
zone;  comments  due  by 
6-4-01;  published  4-4-01 
Regattas  and  marine  parades: 
Chester  River,  Kent  Island 
Narrows,  MD;  fireworks 
display;  comments  due  by 
6-4-01;  published  4-5-01 
Seattle  Seafair  Unlimited 
Hydroplane  Race; 
comments  due  by  6-5-01; 
published  4-6-01 
TRANSPORTATION 
DEPARTMENT 
Disadvantaged  business 
enterprises  participation  in 
DOT  financial  assistance 
programs;  memorandum  of 
understanding  with  Small 
Business  Administration, 
etc.;  comments  due  by  6-7- 
01;  published  5-8-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
Airtxjs;  comments  due  by  6- 

4-01;  published  5-4-01 
Boeing;  comments  due  by 
6-4-01;  published  4-19-01 
Domier;  comments  due  by 
6-4-01;  published  5-4-01 
Eurocopter  France; 
comments  due  by  6-8-01; 
published  4-9-01 
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I   McDonr>ell  Douglas; 

'      comments  due  by  6-4-01; 

published  4-19-01 
Airworthiness  standards: 
Special  conditions — 
Ayres  Corp.  Model  LM 
200' airplane;  comments 
due  by  6-7-01; 
published  5-8-01 
Bombardier  Inc.  Model 
CL-600-1A11  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 
Lockheed-Georgia  Model 
1329-25,  etc.,  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 
btass  E  airspace;  comments 
due  by  6-4-01;  published  5-. 
4-01 

DIass  E5  airspace;  comments 
due  by  6-4-01;  published  5- 
4-01 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Riegle-Neal  Interstate  Banking 
1   and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 
primarily  for  deposit 


production;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Stock  form  depository 

institution  conversion  to 

Federal  stock  association; 

comments  due  by  6-7-01; 

published  5-8-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Jurisdiction  clarifk:ation 
and  proceedings 
notification  procedures; 
comments  due  by  6-4- 
01;  published  4-4-01 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tfie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 


6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  70(VP.L.  107-9 

Animal  Disease  Risk 
Assessment,  Prevention,  and 
Control  Act  of  2001  (May  24, 
2001;  115  Stat.  11) 
H.R.  428/P.L.  107-10 
Conceming  the  participation  of 
Taiwan  in  the  Worid  Health 
Organization.  (May  28,  2001; 
115  Stat.  17) 
H.R.  1696/P.L.  107-11 
To  expedite  the  construction 
of  the  Worid  War  II  memorial 


in  tt)e  District  of  Columbia. 
(May  28,  2001;  115  Stat.  19) 

Last  List  May  30,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electrons  mail 
notifk:ation  servk%  of  newty 
enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archtves/ 
puWaws-l  html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  folk>wing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifrcation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sennce. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


/' 


•  A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


I  MB.    SMITH212J  - 

•  JOHN  SMITH 

•212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97  R  I 


AFRDO    SMITH212J 
JOHN    SMITH 
212    MAIN    STREET 
FORESTVILLE   MD    20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILD^G  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
It's  Easy! 

D  YES.  enter  my  subscription(s)  as  follows:  ^o  fax  your  orders  (202)  512-^ 

J  K      V  Phone  your  orders  (202)  512-1800 


Order  Procsssmg  Coda: 

*5468 


subscriptiotis  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


AdditioDal  address/anention  line 


I I  GPO  Deposit  Account 

I     I  VISA       LJ  MasterCard  Account 


l-D 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


in      IT                    ZL         IL 

(Credit  card  expiration  dale)                 »yi,.,.  r^w^^wf 

^                  ^                 your  uruetl 

Purchase  order  number  (optional) 

May  we  make  your  name/addresB  avaibfale  lo  odier  mnirri? 


YES     NO 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pitt.sburgh,  PA  15250-7954 


4100 


■j>r«ysj««0' 


106th  Congress,  2nd  Session,  2000 


Pannphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactrfient  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  tfie  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


X 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Yli<iS,  enter  my  subscription(s)  as  follows: 


Ontof  ProcMsing  Coda: 

*6216 


Charge  your  order. 
It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  onier  is  $   

International  customers  please  add  25%. 


Price  mcludes  r^ular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


_: Please  Choose  Method  of  Payment: 

(Please  type  or  print)  i — i 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  iiKluding  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name^addres  avaBaUe  to  other  malen?     | j  \_j 


LJ  VISA       LJ  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  lam 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 

FederaJjR^^js^  ,  «.;;Q    f%  H  ^i  |  f  ^ 

The  Federal  Register  is  published  daily  in 

24x  microfiche  format  and  mailed  to 

subscribers  the  following  day  via  first 

class  mail.  As  part  of  a  microfiche 

Federal  Register  subscription,  the  LSA 

(List  of  CFR  Sections  Affected)  and  the 

Cumulative  Federal  Register  Index  are  » 

mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approxinnately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  fonmat  and  the  currefrt 
year's  volumes  are  mailed  to 
subscrit)ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $253.00 
Six  months:  $126.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $290.00 


Superintendent  of  Documents  Subscription  Order  Form 


OnMr  ProCMwng  Cods: 

♦5419 

I I  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  D  One  year  at  $253  each 

,        n  Six  months  at  $126.50 
Code  of  Federal  Regulatioiis  (CFRM7)       n  One  year  at  $290  each 


[I] 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        |    |    | 

I     I  VISA       LJ  MasterCard  Account 


-D 


Street  address 


City,  Stale,  ZIP  code 


Daytime  phone  including  area  code 


M  1  1      1  1  1         II         1      1      II 

(Credit  card  expiration  dale)                 «««..  ^>vf^»>  f 

*                                   yuut  OrMtl 

Authorizing  signature 


*m 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  your  name/addrKs  available  to  other  malen?      | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 

VmUaB  J.  Clfartoii 

19M 

(Book  I) 161.00 

19M 

(Book  n) $51.00 

19M 

(Book  I) $56.00 

1994 

(Book  n) $62.00 

199S 

(B«»kl) J60.00 

199S 

(Book  n) $66.00 

1996 

(Book  I) 46C00 

19M 

(Book  n) $72.00 

1997 

(Book  I) J09.00 

1997 

(Book  n) J78.00 

1998  ^ 

(Book  I) J744W 

1998 

(Book  n) $7S.00 

1999 

(Book  I) 471.00 


Putriithed  by  the  Offke  of  the  Rdenl  Refiiter. 
National  Archives  and  Recoids  Administratian 

Mail  order  to: 

Superintendent  of  Documents 
PO.  Box  371954.  Pittsburgh.  PA 


(IrMI) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Paily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and  • 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington.  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://wrvvw.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archivetf  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reraster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefiilly  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
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except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $253.  Six  month 
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e  President 


Proclamation  7444  of  May  25,  2001 
Prayer  for  Peace,  Memorial  Day,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

"Humility  must  always  be  the  portion  of  any  man  who  receives  acclaim 
earned  in  the  blood  of  his  followers  and  the  sacrifices  of  his  firiends." 
These  words,  spoken  by  General  Dwight  D.  Eisenhower  following  Germany's 
surrender  in  1945,  paid  tribute  to  his  fallen  comrades  as  he  humbly  acknowl- 
edged that  their  ultimate  sacrifice  gave  occasion  for  recognition  of  his  leader- 
ship. 

Similarly,  we  stand  as  a  Nation  that  is  strong  and  deserving  of  praise. 
Yet  we  are  humbled,  because  we  remember  that  the  wealth  of  this  Nation's 
heritage,  the  strength  of  its  ideals,  and  the  extent  of  its  freedom  came 
with  a  tremendous  price.  These  treasures  were  purchased  with  the  lives 
of  American  service  men  and  women,  a  cost  borne  prominently  by  several 
generations.  We  are  humbled  because  so  many  bright  futures,  hopes,  and 
dreams  were  sacrificed  for  the  abundance  of  opportunities  we  now  freely 
pursue. 

Through  the  course  of  our  Nation's  history,  more  than  41  million  Americans 
have  served  the  cause  of  freedom  and  more  than  a  million  have  died  in 
its  name.  On  this  noble  American  holiday,  we  solemnly  pause  to  remember 
the  men  and  women  who  gave  their  lives  in  service  to  our  Nation.  We 
honor  those  generations  and  individuals  who  fought  for  liberty  and  in  defi- 
ance of  tyranny  that  this  unique  experiment  in  self-government  might  long 
endure. 

At  a  bridge  at  Concord,  in  the  muddy  trenches  of  Europe,  the  rugged  moun- 
tains of  Korea,  the  dense  forests  of  Asia,  or  across  the  burning  sands  of 
the  Persian  Gulf,  America's  heroes  have  advanced  democracy  around  the 
globe  and  defended  the  liberties  we  hold  dear.  We  are  particularly  mindful 
of  our  fallen  patriots  as  we  mark  the  60th  anniversary  of  the  bombing 
of  Pearl  Harbor  and  the  10th  anniversary  of  Operation  Desert  Storm. 

We  honor  the  final  sacrifice  of  our  service  men  and  women  by  dedicating 
our  own  lives  to  peace  and  the  defense  of  freedom.  For  these  ideals  they 
fought,  and  for  these  ideals  we  continue  to  strive.  May  we  stand  with 
dilig^ce  and  with  humility  on  the  broad  shoulders  of  those  whose  brave 
deeds  and  sacrifice  we  memorialize  today.  Let  all  of  us  commit  this  day, 
whether  in  public  ceremony  or  in  quiet  reflection  over  a  single  grave,  to 
remember  them  in  fitting  tribute. 

In  respect  for  their  devotion  to  America,  the  Congress  by  a  joint  resolution 
approved  on  May  11,  1950  (64  Stat.  158),  has  requested  the  President  to 
issue  a  proclamation  calling  on  the  people  of  the  United  States  to  observe 
each  Memorial  Day  as  a  day  of  prayer  for  permanent  peace  and  designating 
a  period  on  that  day  when  the  people  of  the  United  States  might  unite 
in  prayer.  The  Congress,  by  Public  Law  106-579,  has  also  designated  the 
minute  beginning  at  3:00  p.m.  local  time  on  that  day  as  a  time  for  all 
Americans  to  observe  the  National  Moment  of  Remembrance. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  do  hereby  designate  Memorial  Day,  May  28,  2001,  as  a  day 
of  prayer  for  permanent  peace,  and  I  designate  the  hour  beginning  in  each 
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locality  at  11:00  a.m.  of  that  day  as  a  time  to  unite  in  prayer.  I  also 
ask  all  Americans  to  observe  the  National  Moment  of  Remembrance  beginning 
at  3:00  p.m.  local  time  on  Memorial  Day.  I  urge  the  press,  radio,  television, 
and  all  other  media  to  participate  in  these  observances. 

I  also  request  the  Governors  of  the  United  States  and  the  Conunonwealth 
of  Puerto  Rico,  and  the  appropriate  officials  of  all  imits  of  government, 
to  direct  that  the  flag  be  flown  at  half-staff  until  noon  on  this  Memorial 
Day  on  all  buildings,  grounds,  and  naval  vessels  throughout  the  United 
States  and  in  all  areas  under  its  jiu-isdiction  and  control.  I  also  request 
the  people  of  the  United  States  to  display  the  flag  at  half-staff  from  their 
homes  for  the  customary  forenoon  period. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth 
day  of  May,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


(^ 


(FR  Doc.  01-13788 
Filed  5-30-01:  8:45  am] 
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Presidential  Documents 


Executive  Order  13214  of  May  28.  2001 

President's  Task  Force  To  Improve  Health  Care  Delivery  for 
Our  Nation's  Veterans 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  'Advisory  Com- 
mittee Act,  as  amended  (5  U.S.C.  App.),  and  in  order  to  provide  prompt 
and  efficient  access  to  consistently  high  quality  health  care  for  veterans 
who  have  served  the  Nation,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment.  There  is  established  the  President's  Task  Force 
to  Improve  Health  Care  Delivery  for^  Our  Nation's  Veterans  (Task  Force). 

Sec.  2.  Membership.  The  Task  Force  shall  be  comprised  of  15  members 
appointed  by  the  President.  Two  of  the  15  members  shall  serve  as  co- 
chairs  of  the  Task  Force.  The  Task  Force  membership  shall  include  health 
care  experts,  officials  familiar  with  Department  of  Veterans  Affairs  and  De- 
partment of  Defense  health  care  systems,  and  representatives  from  veteran 
and  military  service  organizations. 

Sec.  3.  Mission.  The  mission  of  the  Task  Force  shall  be  to: 

(a)  identify  ways  to  improve  benefits  and  services  for  Department  of 
Veterans  Affairs  beneficiaries  and  Department  of  Defense  military 
retirees  who  are  also  eligible  for  benefits  from  the  Department  of 
Veterans  Affairs  through  better  coordination  of  the  activities  of  the 
two  departments; 

(b)  review  barriers  and  challenges  that  impede  Department  of  Veterans 
Affairs  and  Department  of  Defense  coordination,  including  budg- 
eting processes,  timely  billing,  cost  accounting,  information  tech- 
nology, and  reimbursement.  Identify  opportunities  to  improve  such 
business  practices  to  ensure  high  quality  and  cost  effective  health 
care;  and 

(c)  identify  opportunities  for  improved  resource  utilization  through 
partnership  between  the  DepartmenJL  of  Veterans  Affairs  and  the 
Department  of  Defense  to  maximize  the  use  of  resources  and  infra- 
structm-e,  including:  buildings,  information  technology  and  data 
sharing  systems,  procurement  of  supplies,  equipment  and  services, 
and  delivery  of  care. 

Sec.  4.  Administration.  ~~ 

(a)  The  Department  of  Veterans  Affairs  shall,  to  the  extent  permitted 
by  law,  provide  administrative  support  and  funding  for  the  Task 
Force. 

(b)  Members  of  the  Task  Force  shall  serve  without  any  compensation 
for  their  work  on  the  Task  Force.  Members  appointed  from  among 
private  citizens  of  the  United  States,  however,  while  engaged  in 
the  work  of  the  Task  Force,  may  be  allowed  travel  expenses,  in- 

'  eluding  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for 
persons  serving  intermittently  iii  Government  service  (5  U.S.C. 
5701-5707),  to  the  extent  funds  are  available. 

(c)  The  co-chairs  of  the  Task  Force  shall  appoint  an  Executive  Director 
to  coordinate  administration  of  the  Task  Force.  To  the  extent  per- 
mitted by  law,  office  space,  analytical  support,  and  additional  staff 
support  for  the  Commission  shall  be  provided  by  executive  branch 
departments  and  agencies  as  directed  by  the  President. 
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The  heads  of  the  executive  branch  departments  and  agencies  shall, 
to  the  extent  permitted  by  law.  provide  the  Task  Force  with  infor- 
mation as  requested  by  the  co-chairs. 

(e)  At  the  call  of  the  co-chairs,  the  Task  Force  shall  meet  as  necessary 
to  accomplish  its  mission. 

(f)  The  functions  of  the  President  imder  the  Federal  Advisory  Com- 
mittee Act,  as  amended,  except  for  those  in  section  6  of  that  Act. 
that  are  applicable  to  the  Task  Force,  shall  be  performed  by  the 
Department  of  Veterans  Affairs,  in  accordance  with  the  guidelines 
that  have  been  issued  by  the  Administrator  of  General  Services. 

Sec.  5.  Reports.  The  Task  Force  shall  report  its  findings  and  reconmiendations 
to  the  President,  through  the  Secretary  of  Veterans  Affairs  and  Secretary 
of  Defense.  The  Task  Force  shall  issue  an  interim  report  in  9  months  from 
the  date  of  the  first  meeting  of  the  Task  Force.  The  Task  Force  shall  issue 
a  final  report  prior  to  the  end  of  the  second  year  of  operation. 

Sec.  6.  Termination.  The  Task  Force  shall  terminate  30  days  after  submitting 
its  final  report,  but  no  later  than  2  years  fi-om  the  date  of  this  order. 


(^ 


THE  WHITE  HOUSE. 
May  28.  2001. 


(FR  Doc.  01-13869 
Filed  5-30-01;  8:45  am) 
Billing  code  3195-01-P 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  241  and  245 

PNS  No.  2113-01,  AG  Order  No.  2429-2001] 

RIN1115-AQ05 

Executive  Office  for  Immigration 
Review;  Adjustment  of  Status  for 
Certain  Nationals  of  Nicaragua,  Cuba, 
and  Haiti 

agency:  Immigration  and  Naturalization 
Service,  and  Executive  Office  for 
Immigration  Review,  Justice. 
IICTION:  Interim  rule  with  request  for 
comments. 


summary:  This  rule  implemefitsthe 
changes  that  the  Legal  Immigration 
Family  Equity  Act  (LIFE  Act)  and  the 
LIFE  Act  Amendments  made  to  section 
202  of  the  Nicaraguan  Adjustment  and 
Central  American  Relief  Act  (NACARA) 
and  section  902  of  the  Haitian  Refugee 
Immigration  Fairness  Act  of  1998 
(HRIFA).  The  LIFE  Act  and  its 
Amendments  provide  that  eUgible 
aliens  who  are  nationals  of  Nicaragua, 
Cuba,  or  Haiti  may  apply  for  adjustment 
of  status  to  that  of  lawful  permanent 
Resident  under  NACARA  or  HRIFA 
Without  being  subject  to  certain  barriers 
that  existed  prior  to  the  enactment  of 
the  LIFE  Act  and  its  amendments.  This 
rule  amends  the  Department  of  Justice's 
(Department's)  regulations  by 
incorporating  the  waivers,  exceptions, 
and  motion  to  reopen  provisions 
mandated  by  the  LIFE  Act  and  its 
amendments. 

DATES:  Effective  date:  This  interim  rule 
is  effective  May  31,  2001. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  July  30, 
2001. 

ADDRESSES:  For  matters  relating  to  the 
Immigration  and  Naturalization  Service, 
please  submit  written  comments  to  the 


Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 
Room  4034,  Washington,  DC  20536,  or 
via  fax  to  (202)  305-0143.  To  ensure 
proper  handling  please  reference  INS 
No.  2113-01  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment.  For  matters  relating  to  the 
Executive  Office  for  Immigration 
Review  (EOIR),  submit  written 
comments  to  Charles  Adkins-Blanch, 
General  Counsel,  Executive  Office  for 
Immigration  Review,  5107  Leesburg 
Pike,  Suite  2400.  Falls  Church.  Virginia 
22041. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
matters  relating  to  the  Service,  contact 
Kevin  J.  Cummings.  Assistant  Director, 
Residence  and  Status  Branch.  Office  of 
Adjudications,  Immigration  and 
Naturalization  Service,  425  I  Street  NW, 
Room  3214.  Washington.  DC  20536. 
telephone  (202)  514-4754. 

For  matters  relating  to  EOIR,  contact 
Charles  Adkins-Blanch,  General 
Counsel,  Executive  Office  for 
Immigration  Review,  5107  Leesburg 
Pike.  Suite  2400.  Falls  Church.  Virginia 
22041,  telephone  (703)  305-0470. 

SUPPLEMENTARY  INFORMATION: 

What  Is  the  Purpose  of  This  Interim 
Regulation? 

On  December  21.  2000,  President 
Clinton  signed  into  law  the  Legal 
Immigration  Family  Equity  Act  (LIFE 
Act),  Title  XI  of  H.R.  5548  enacted  by 
reference  in  Public  Law  106-553.  and 
the  LIFE  Act  Amendments  of  2000,  Title 
XV  of  H.R.  5666  enacted  by  reference  in 
Pubhc  Law  106-554.  Section  1505  of 
the  LIFE  Act  Amendments  makes 
technical  corrections  to  NACARA  and 
HRIFA  to  provide  that  the  reinstatement 
of  removal  orders  imder  section 
241(a)(5)  of  the  Immigration  and 
Nationality  Act  (Act)  no  longer  applies 
to  applicants  for  benefits  under 
NACARA  and  HRIFA.  and  that  the 
grounds  of  inadmissibility  under 
sections  212(a)(9)(A)  and  212(a)(9)(C)  of 
the  Act  may  be  waived  for  aliens 
applying  for  adjustment  under  section 
202  of  NACARA  and  section  902  of 
HRIFA.  The  purpose  of  this  interim  rule 
is  to  make  existing  Department 
regulations  conform  to  these  new  laws. 


Why  Were  NACARA  Section  202  and 
HRIFA  Amended? 

Applicants  for  adjustment  of  status 
under  NACARA  and  HRIFA  wer« 
originally  subject  to  the  reinstatement 
provisions  of  section  241(a)(5)  of  the 
Act.  An  alien  subject  to  reinstatement  of 
a  removal  order  is  not  eligible  for  any 
relief  imder  the  Act,  including  waivers 
of  any  ground  of  inadmissibility 
necessary  to  establish  eligibility  for 
NACARA  202  or  HRIFA  adjustment.  In 
addition,  were  such  applicants  found  to 
be  inadmissible  under  sections 
212(a)(9)(A)  or  (C)  of  the  Act.  they 
would  have  been  required  to  seek 
consent  to  reapply  from  the  Attorney 
General  in  curder  to  qualify  for  an 
exception  to  these  grounds  of 
inadmissibility.  Because  a  significant 
nximber  of  otherwise  eligible  aliens  were 
believed  to  be  ineligible  for  adjustment 
of  status  under  NACARA  or  HRIFA 
because  of  these  statutory  restrictions. 
Congress  enacted  the  LIFE  Act  and  its 
amendments  to  ameliorate  this  problem. 

What  Does  This  Interim  Rule  Change? 

In  accordance  with  the  LIFE  Act  and 
the  LIFE  Act  Amendments,  the 
Department  is  amending  its  regulation 
to  reflect  that  the  grounds  of 
inadmissibility  under  sections 
212(a)(9)(A)  and  212(a)(9)(C)  of  the  Act 
may  now  be  waived  for  applicants  for 
adjustment  of  status  under  NACARA 
and  HRIFA,  and  that  section  241(a)(5)  of 
the  Act  no  longer  applies  to  such 
applicants. 

Sections  212(a)(9)(A)  and  212(a)(9)(C) 
of  the  Act  are  grounds  of  inadmissibility 
relating  to  aliens  previously  removed 
and  aliens  who  are  unlawfully  present 
in  the  United  States  after  previous 
immigration  violations,  respectively. 
Section  212(a)(9)(A)(ii)  of  the  Act 
provides  that  an  alien  who  has  been 
previously  deported  or  removed,  or  who 
has  departed  the  United  States 
voluntarily  while  imder  an  outstanding 
order  of  deportation  or  removal,  is 
inadmissible  for  at  least  10  years; 
section  212(a)(9)(A)(iii)  of  the  Act 
provides  that  the  Attorney  General  may 
authorize  exceptions.  Section 
212(a)(9)(C)  of  the  Act  provides  that  an 
alien  is  inadmissible  if  he  or  she  enters 
or  attempts  to  enter  without  being 
admitted  (without  inspection)  on  or 
after  April  1, 1997,  following  an  order 
of  deportation  or  removal,  or  if  he  or  she 
enters  or  attempts  to  enter  without  being 
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admitted  (without  inspection)  following 
an  aggregate  unlawful  presence  of  more 
than  1  year  on  or  after  April  2, 1998. 
The  Attorney  General  may  authorize 
exceptions  under  section  212(a)(9)(C)(ii) 
of  the  Act.  An  alien  who  is  inadmissible 
for  the  applicable  period  set  forth  in 
sections  212(a)(9)(A)  or  (C)  of  the  Act  is 
ineligible  for  adjustment  of  status  unless 
he  or  she  first  obtains  the  Attorney 
General's  consent  to  reapply  for 
admission  under  the  exception 
provisions  of  section  212  of  the  Act.  The 
exception  to  inadmissibility  under 
either  section  212(a)(9)(A)(iii)  or  (CKii) 
of  the  Act  may  be  obtained  if  the 
Attorney  General  has  given  consent  to 
the  alien  to  reapply  for  admission 
during  the  applicable  period. 

Section  241(a)(5)  of  the  Act  provides 
for  the  reinstatement  of  a  removal  order 
against  any  alien  who  illegally  re-enters 
the  United  States  after  having  been 
removed  or  after  having  departed 
voluntarily  under  an  order  of  removal. 
It  also  bars  any  alien  whose  removal 
order  has  been  reinstated  from  receiving 
any  relief  imder  the  Act.  including  any 
waivers  of  groimds  of  inadmissibility 
necessary  foe.  the  grant  of  adjustment  of 
status. 

This  interim  rule  amends  the 
Department's  regulations  at  8  CFR 
245.13(a)(3)  to  clarify  that  section 
241(a)(5)  of  the  Act  does  not  apply  to 
applicants  for  adjustment  of  status 
under  NACARA  and  HRIFA. 
Additionally,  this  interim  rule  amends  8 
CFR  245.13  and  245.15  to  establish 
special  procedures  to  enable  such 
applicants  to  seek  waivers  of  sections 
212(a)(9)  (A)  and  (C)  grounds  of 
inadmissibility. 

What  Are  the  Section  212(a)(9)(A)  and 
(C)  Waiver  Procedures? 

The  provisions  of  LIFE  allow  that  an 
alien's  inadmissibility  under  section 
212(a)(9)(A)  and  section  212(a)(9)(C)  of 
the  Act  may  now  be  waived  in 
NACARA  202  and  HRIFA  cases.  While 
an  otherwise  inadmissible  NACARA 
202  or  HRIFA  adjustment  applicant  no 
longer  has  to  obtain  the  consent  of  the 
Attorney  General  to  reapply  for 
admission,  the  LIFE  Act  amendments 
provide  that  in  granting  a  waiver  of 
these  grounds  of  inadinissibility  to 
NACARA  202  or  HRIFA  adjustment 
applicants,  the  Attorney  General  shall 
use  the  "standards"  utilized  in  granting 
consent  to  reapply  imder  sections 
212(a)(9)(A)(iii)  and  (C)(ii)  of  the  Act. 
This  interim  regulation  provides  that 
NACARA  202  and  HRIFA  applicants 
may  apply  for  a  waiver  of  any  groimd 
described  in  section  212(a)(9)(A)  or  (C) 
of  the  Act  by  filing  a  Form  I-€01, 
Application  for  Waiver  of  Groimd  of 


Excludability,  with  the  required  fee, 
unless  that  fee  has  been  waived. 
NACARA  202  and  HRIFA  applicants 
may  apply  for  a  waiver  of  these  groimds 
of  inadmissibility  while  present  in  the 
United  States  and  without  regard  to  the 
normal  requirement  of  filing  a  Form  I- 
212,  Application  for  Permission  to 
Reapply  for  Admission  into  the  United 
States  After  Deportation  or  Removal. 

Can  a  NACARA  or  HRIFA  Adjustment 
Applicant  Whose  Case  Was  Previously 
Denied  by  the  Service  or  Who  Never 
Applied  for  This  Relief  File  a  Motion 
To  Reopen? 

An  alien  who  is  now  eligible  for 
adjustment  of  status  under  NACARA 
202  or  HRIFA  as  a  result  of  the  LIFE  Act 
Amendments  and  whose  application  for 
adjustment  of  status  under  NACARA 
202  or  HRIFA  has  been  denied  by  the 
Service  may  file  a  Motion  to  Reopen  his 
or  her  case  before  the  Service  if: 

(1)  The  Service  has  not  issued  a 
Notice  to  Appear  (Form  1-862),  a  Notice 
of  Referral  to  Immigration  Judge  (Form 
1-863),  or  a  Notice  of  Certification  (Form 
I-290C)  placing  the  alien  in  proceedings 
that  are  currently  pending  before  the 
immig^tion  judge;  and 

(2)  The  alien  pays  the  filing  fee  for  a 
motion  to  reopen  set  forth  in  8  CFR 
103.7(b)(1)  or  is  granted  a  waiver  of 
such  fee  in  accordance  with  8  CFR 
103.7(c). 

Also,  an  alien  who  was  in 
proceedings  and  who  has  been  made 
eligible  for  adjustment  of  status  under 
the  LIFE  Act  Amendments  to  NACARA 
or  HRIFA,  but  who  did  not  apply  for 
such  adjustment  by  the  statutory 
deadline  of  March  31,  2000,  or  whose 
proceedings  before  EOIR  resulted  in  a 
final  order  following  a  denial  by  the 
Service  or  EOIR  of  em  application  for 
adjustment  of  status  under  NACARA  or 
HRIFA,  may  seek  to  reopen  his  or  her 
removal  proceedings  before  the 
Immigration  Court  or  the  Board  of 
Immigration  Appeals,  as  appropriate,  for 
the  sole  purpose  of  applying  for 
NACARA  202  or  HRIFA  adjustment. 
The  alien  must  file  such  a  motion  to 
reopen  on  or  before  June  19,  2001. 

What  if  an  Alien  Did  Not  Apply  for 
Adjustment  of  Status  and  Was  Never 
Placed  in  Exclusion,  Deportation,  or 
Removal  Proceedings  by  the  Service? 

This  rule  does  not  apply  to  them.  The 
legislation  passed  by  Congress  only 
applies  to  those  aliens  who  are  subject 
to  final  orders  of  deportation,  exclusion, 
or  removal  and  who  applied  for 
adjustment  of  status  under  NACARA 
202  or  HRIFA  by  the  statutory  deadline 
of  March  31,  2000.  The  motion  to 
reopen  provisions  of  this  rule  only 


apply  to  aliens  who  would  be  subject  to 
a  reinstatement  of  a  previous  removal 
order  under  section  241(a)(5)  of  the  Act. 
and/or  who  are  inadmissible  under 
section  212(a)(9)(A)  or  212(a)(9)(C)  of 
the  Act.  It  should  be  noted  that  aliens 
who  are  subject  to  212(a)(9)(C)(i)(I)  but 
who  have  not  previously  applied  for 
adjustment  of  status  before  March  31, 
2000,  are  ineligible  for  the  motion  to 
reopen  provisions  of  this  rule. 

What  Happens  if  an  Alien  Is  Presently 
in  Exclusion,  Deportation,  or  Removal 
Proceedings? 

Persons  who  are  presently  in 
proceedings  before  the  Immigration 
Court  or  the  Board  and  are  pursuing  a 
timely  filed  application  for  adjustment 
of  status  under  NACARA  202  or  HRIFA 
will  remain  within  the  jurisdiction  of 
EOIR.  Such  pending  applications  shall 
be  adjudicated  by  the  Immigration  Court 
or  the  Board  in  accordance  with  the 
LIFE  Act  Amendments  to  NACARA  202 
or  HRIFA,  as  appropriate. 

Under  What  Circumstances  May  an 
Alien  Whose  Proceedings  Before  the 
Immigration  Court  or  the  Board  of 
Immigration  Appeals  Have  Been 
Reopened  in  Accordance  With  the  LIFE 
Act  Amendments  to  NACARA  202  and 
HRIFA  Apply  for  Adjustment  of  Status 
Before  the  Service? 

An  alien  who  is  granted  a  motion  to 
reopen  under  the  LIFE  Act  Amendments 
to  NACARA  202  or  HRIFA  by  an 
Immigration  Court  or  the  Board  may 
move  to  have  the  proceedings 
administratively  closed  for  the  purpose 
of  filing  with  the  Service  an  application 
for  adjustment  of  status  under  NACARA 
202  or  HRIFA  as  amended  by  the  LIFE 
Act  Amendments.  If  the  Service  concurs 
in  such  a  motion,  the  Immigration  Court 
or  the  Board,  as  appropriate,  may 
administratively  close  the  proceedings 
for  that  purpose. 

Good  Cause  Exception 

The  Department's  implementation  of 
this  interim  rule  upon  publication  in  the 
Federal  Register  with  a  post- 
promulgation  period  of  public 
comments  is  based  upon  the  "good 
cause"  exception  found  at  5  U.S.C. 
553(b)(B)  and  (d)(3).  The  reason  and 
necessity  for  immediate  implementation 
is  because  the  LIFE  Act  and  its 
amendments  became  effective 
immediately  upon  enactment  on 
December  21,  2000.  Because  the  law 
became  effective  upon  enactment,  aliens 
who  may  otherwise  be  ineligible  for 
adjustment  became  eligible 
immediately.  This  regulation  eliminates 
existing  bars  to  HRIFA  and  NACARA 
202  benefits  by  implementing  statutorily 
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1  aandated  waiver,  exception,  and 
motion  to  reopen  provisions  set  forth  in 
section  1505  of  the  LIFE  Act 
amendments,  which  was  included  in 
the  Consolidated  Appropriations  Act  for 
2001,  Public  Law  106-554.  Publication 
of  this  interim  rule  with  an  immediate 
effective  date  will  allow  affected  aliens 
to  have  their  cases  processed 
expeditiously. 

As  noted  previously,  an  alien  subject 
to  a  final  order  of  exclusion, 
deportation,  or  removal  who  has  been 
made  eligible  for  adjustment  of  status 
under  the  LIFE  Act  Amendments  to 
NACARA  or  HRIFA,  but  who  did  not 
apply  for  such  adjustment  by  the 
statutory  deadline  of  March  31,  2000, 
may  seek  to  reopen  his  or  her  removal 
proceedings  before  the  Immigration 
Court  or  the  Board  of  Immigration 
Appeals,  as  appropriate,  to  apply  for 
NACARA  202  or  HRIFA  adjustment. 
Such  an  alien  must  file  his  or  her 
motion  to  reopen  on  or  before  June  19, 
2001.  Issuance  of  a  proposed  rule  at  this 
time  would  delay  a  final  rule  for  several 
weeks,  thereby  denying  such  aliens  an 
opportunity  to  file  a  motion  to  reopen 
before  the  statutory  deadline.  In  light  of 
all  the  foregoing,  the  Department  finds 
that  it  would  be  unnecessary  and 
contrary  to  the  public  interest  to  adopt 
this  rule  with  the  prior  notice  and 
comment  period  normally  required 
under  5  U.S.C.  553(b). 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  6050)),  the 
Attorney  General  has  reviewed  this  rule 
and,  by  approving  it,  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
applies  to  individud  aliens  who  wish  to 
apply  for  adjustment  of  status  under 
NACARA  or  HRIFA.  It  does  not  have  an 
effect  on  small  entities  as  that  term  is 
defined  in  5  U.S.C.  601(6). 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132:  Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  5  U.S.C.  804.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988:  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Unfunded  Mandates  Refarm  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  will  not  significantiy 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  rule. 
Forms  1-212  and  1-601  have  previously 
been  approved  for  use  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
control  numbers  for  these  collections 
are  contained  in  8  CFR  299,5,  Display  of 
control  numbers. 

List  of  Subjects 

8  CFR  Part  241 

Aliens. 

8  CFR  Part  245 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  241— APPREHENSION  AND 
DETENTION  OF  AUENS  ORDERED 
REMOVED 

1.  The  authority  citation  for  part  241 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103. 1223, 1227, 1253. 
1255,  and  1330;  8  CFR  part  2. 

2.  Section  241.8  is  amended  by: 

a.  Redesignating  paragraphs  (a)  and 
(e)^as  paragraphs  (e)  and  (f), 
respectively,  and  by 

b.  Adding  a  new  paragraph  (d),  to 
read  as  follows: 

f  241 .8    Relnstatemant  of  removal  orders. 

*        *        *        •        • 

(d)  Exception  for  applicants  for 
benefits  under  section  902  of  HRIFA  or 
sections  202  or  203  of  NACARA.  If  an 
alien  who  is  otherwise  subject  to  this 
section  has  applied  for  adjustment  of 
status  under  either  section  902  of 
Division  A  of  Public  Law  105-277.  the 
Haitian  Refugee  Immigrant  Fairness  Act 
of  1998  (HRIFA).  or  section  202  of  Pubic 
Law  105-100,  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  (NACARA),  the  provisions  of 
section  241(a)(5)  of  the  Immigration  and 
Nationality  Act  shall  not  apply.  The 
immigration  officer  may  not  reinstate 
the  prior  order  in  accordance  with  this 
section  unless  and  until  a  final  decision 
to  deny  the  application  for  adjustment 
has  been  made.  If  the  application  for 
adjustment  of  status  is  granted,  the  prior 
order  shall  be  rendered  moot. 


PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  PERSON  ADMITTED  FOR 
PERMANENT  RESIDENCE 

3.  The  authority  citation  for  part  245 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1182. 1255; 
sec.  202,  Pub.  L.  105-100,  111  Stat.  2160. 
2193:  sec.  902.  Pub.  L.  105-277. 112  SUt 
2681-538;  8  CFjJ  part  2. 

4.  Section  245.13  is  amended  by: 

a.  Adding  the  words  "as  amended  and 
without  regard  to  section  241(a)(S)  of 
the  Act."  immediately  after  "Pub.  L. 
105-100."  in  the  introductory  text  in 
para^ph  (a); 

b.  Designating  existing  text  in      ~~ 
paragraph  (c)  as  paragraph  (c)(1); 

c.  Adding  a  heading  for  paragraph 
(c)(1); 

d.  Adding  a  new  paragraph  (c)(2); 

e.  Revising  the  heading  for  paragraph 
(d); 

f.  Designating  existing  text  in 
paragraph  (d)(4)  as  paragraph  (d)(4)(i); 

e.  Adding  a  new  paragraph  (d)(4)(ii); 
h.  Revising  para^ph  (m); 
i.  Removing  the  word  "or"  at  the  end 
of  paragraph  (n)(3)(i): 
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j.  Removing  the  period  at  the  end  of 
paragraph  (n)(3)(ii)  and  inserting  ";  or" 
in  its  place;  and 

h.  Adding  a  new  paragraph  (n)(3)(iii). 

The  revisions  ana  additions  read  as 
follows: 

§  245.1 3    Adjustment  of  status  of  certain 
nationals  of  Nicaragua  and  Cuba  under 
Public  Law  105-100. 

***** 

(c)*  *  * 

(1)  General.  *  *  * 

(2)  Special  rule  for  waiver  of 
inadmissibility  grounds  for  NACARA 
applicants  under  section  212(a)(9)(A) 
and  212(a)(9)(C)  of  the  Act.  An 
applicant  for  adjustment  of  status  under 
section  202  of  Public  Law  105-100  who 
is  inadmissible  under  section 
212(a)(9)(A)  or  212(a)(9)(C)  of  the  Act. 
may  apply  for  a  waiver  of  these  grounds 
of  inadmissibihty  while  present  in  the 
United  States.  Such  an  alien  must  file  a 
Form  1-601,  Application  for  Waiver  of 
Grounds  of  Excludability,  with  the 
director  of  the  Texas  Service  Center  if 
the  application  for  adjustment  is 
pending  at  that  office,  with  the  district 
director  having  jurisdiction  over  the 
application  if  the  application  for 
adjustment  is  pending  at  a  district 
office,  with  the  Immigration  ludge 
having  jurisdiction  if  the  application  for 
adjustment  is  pending  before  the 
Immigration  Court,  or  with  the  Board  of 
Immigration  Appeeds  if  the  appeal  is 
pending  before  the  Board. 
***** 

id)  General.*  *  * 
(4)*  *  * 

(ii)  An  alien  may  file  a  motion  to 
reopen  with  the  Immigration  Court  or 
the  Board  of  Immigration  Appeals, 
whichever  had  jurisdiction  last,  if  the 
alien  is  present  in  the  United  States  and 
subject  to  a  final  order  of  exclusion, 
deportation,  or  removal  and  has  been 
denied  adjustment  of  status  under 
section  202  of  NACARA  by  an 
Immigration  Court  or  the  Board  or  who 
never  applied  for  adjustment  of  status 
on  or  before  March  31,  2000,  with  either 
the  Service,  the  Immigration  Court  or 
the  Board,  and  who  is  now  eligible  for 
adjustment  as  a  result  of  section 
1505(a)(1)  of  the  Legal  Immigration 
Family  Equity  Act  of  2000  (LIFE)  and 
the  LIFE  amendments,  Public  Law  106- 
553  and  Public  Law  106-554, 
respectively.  As  provided  by 
§  1505(a)(2)  of  the  LIFE  Act  and  its 
amendments,  such  a  motion  to  reopen 
must  be  filed  on  or  before  June  19,  2001. 
***** 

(m)  Denial  and  review  of  decision. 

(1)  If  the  director  denies  the 
application  for  adjustment  of  status 
under  the  provisions  of  section  202  of 


Public  Law  105-100,  the  director  shall 
notify  the  applicant  of  the  decision.  The 
director  shall  also: 

(i)  In  the  case  of  an  alien  who  is  not 
maintaining  vahd  nonimmigrant  status 
and  who  had  not  previously  been 
placed  in  exclusion,  deportation  or 
removal  proceedings,  initiate  removal 
proceedings  in  accordance  with  §  239.1 
of  this  chapter  during  which  the  alien 
may  renew  his  or  her  application  for 
adjustment  of  status  under  section  202 
of  Public  Law  105-100;  or 

(ii)  In  the  case  of  an  alien  whose 
previously  initiated  exclusion, 
deportation,  or  removal  proceedings  had 
been  administratively  closed  or 
continued  indefinitely  imder  paragraph 
(d)(3)  of  this  section,  advise  the 
Immigration  Court  that  had 
administratively  closed  the  proceedings, 
or  the  Board,  as  appropriate,  of  the 
denial  of  the  application.  Upon  a 
motion  to  recalendar  filed  by  the 
Service,  the  Immigration  Com!  or  the 
Board  will  then  recalendar  or  reinstate 
the  prior  exclusion,  deportation  or 
removal  proceedings,  during  which  the 
alien  may  renew  his  or  her  application 
for  adjustment  under  section  202  of 
Public  Law  105-100;  or 

(iii)  In  the  case  of  an  alien  who  is  the 
subject  of  an  outstanding  final  order  of 
exclusion,  deportation,  or  removal,  refer 
the  decision  to  deny  the  applicatiori  by 
filing  a  Form  I-290C,  Notice  of     - 
Certification,  with  the  Immigration 
Court  that  issued  the  final  order  for 
consideration  in  accordance  with 
paragraph  (n)  of  this  section. 

(2)  AUenS'who  were  denied 
adjustment  of  status  by  the  director,  but 
who  are  now  eligible  for  such 
adjustment  of  status  piusuant  to  section 
1505(a)(1)  of  the  LIFE  Act  and 
amendments,  and  have  not  been 
referred  to  immigration  proceedings  as 
specified  in  paragraph  (m)(l)  of  this 
section  may  file  a  motion  to  reopen  with 
the  Service.  If  an  ahen  has  been  referred 
to  the  Immigration  Court  or  has  filed  an 
appeal  with  the  Board  after  an 
Immigration  Court  has  denied  the 
application  for  adjustment  imder 
NACARA  section  202,  and  proceedings 
are  pending,  then  the  application  for 
adjustment  of  status  will  be  adjudicated 
in  accordance  with  section  1505(a)  of 
the  LIFE  Act  and  its  amendments.  An 
alien  present  in  the  United  States 
subject  to  a  final  order  of  removal  after 
his  or  her  application  was  denied  by  an 
Immigration  Court  or  the  Board,  but 
who  was  made  eligible  for  adjustment 
pursuant  to  section  1505(a)  of  the  LIFE 
Act  and  its  amendments  may  file  a 
motion  to  reopen  with  the  Immigration 
Court  or  the  Board,  whichever  had 
jiuisdiction  last.  Pursuant  to  section 


1505(a)(2)  of  the  LIFE  Act  and  its 
amendments,  motions  to  reopen 
proceedings  before  the  Immigration 
Court  or  the  Board  must  be  filed  on  or 
before  June  19,  2001. 

(n)*  *  * 

(3)*  *  * 

(iii)  Upon  a  motion  to  reopen  filed  not 
later  than  Jime  19,  2001,  by  an  alien 
present  in  the  United  States  who 
became  eligible  for  adjustment  of  status 
under  section  202  of  Public  Law  105- 
100,  as  amended  by  section  1505,  Public 
Law  106-554. 
***** 

5.  Section  245.15  is  amended  by: 

a.  Revising  the  sentence  in  the 
introductory  text  in  paragraph  (b); 

b.  Adding  a  new  paragraph  (e)(3); 

c.  Redesignating  paragraphs  (g)(3)(i) 
and  (g)(3)(ii)  as  paragraphs  (g)(3){iii)  and 
(g)(3)(iv),  respectively; 

d.  Redesignating  the  introductory  text 
of  paragraph  (g)(3)  as  paragraph  (g)(3)(i); 

e.  Adding  new  paragraph  (g)(3)(ii); 

f.  Designating  existing  text  in 
paragraph  (r)(l)  as  paragraph  (r)(l)(i); 

g.  Adding  a  new  paragraph  (r)(l)(ii); 
h.  Adding  a  new  paragraph  (r)(4); 

i.  Removing  the  word  "or"  at  the  end 
of  paragraph  (s)(4)(i); 

j.  Removing  the  period  at  the  end  of 
paragraph  (s)(4)(ii),  and  inserting  a  "; 
or"  in  its  place;  and  by 

k.  Adding  a  new  paragraph  (s)(4)(iii). 

The  revisions  and  additions  read  as 
follows: 

§  245.1 5    Adjustment  of  status  of  certain 
Haitian  nationals  under  ttw  Haitian  Refugee 
Immigration  Fairness  Act  of  1998  (HRIFA). 

***** 

(b)  *  *  *  Section  902  of  Division  A  of 
Public  Law  105-277,  the  Haitian 
Refugee  Immigrant  Fairness  Act  of  1998 
(HRIFA),  provides  special  rules  for 
adjustment  of  status  for  certain 
nationals  of  Haiti,  and  without  regard  to 
section  241(a)(5)  of  the  Act,  if  they  meet 
the  other  requirements  of  HRIFA. 
***** 

(e)*  *  * 

(3)  Special  rule  for  waiver  of 
inadmissibility  grounds  for  HRIFA 
applicants  under  section  212(a)(9)(A) 
and  212(a)(9)(C)  of  the  Act.  An 
applicant  for  adjustment  of  status  under 
HRIFA  who  is  inadmissible  under 
section  212(a)(9)(A)  or  212(a)(9)(C)  of 
the  Act,  may  apply  for  a  waiver  of  these 
grounds  of  inadmissibility  while  present 
in  the  United  States.  Such  an  alien  must 
file  Form  1-601,  Application  for  Waiver 
of  Grounds  of  Excludability.  If  the 
application  for  adjustment  is  pending  at 
the  Nebraska  Service  Center,  Form  I- 
601  must  be  filed  with  the  director  of 
that  office.  If  the  application  for 
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adjustment  is  pending  at  a  district 
office.  Form  1-601  must  be  filed  with 
the  district  director  having  jurisdiction 
over  the  application.  If  the  application 
for  adjustment  is  pending  before  the 
immigration  court.  Form  1-601  must  be 
filed  with  the  immigration  judge  having 
jurisdiction,  or  with  the  Board  of 
Immigration  Appeals  if  the  appeal  is 
pending  before  the  Board. 
***** 

(g)*  *  • 

(3)*   *   * 

(ii)  An  alien  present  in  the  United 
States  who  is  subject  to  a  final  order  of 
exclusion,  deportation,  or  removal  and 
has  been  denied  adjustment  of  status 
under  section  902  of  HRIFA  by  the 
Immigration  Court  or  the  Board,  or  who 
never  applied  for  adjustment  of  status 
with  the  Service,  an  Immigration  Court, 
or  the  Board  on  or  before  March  31, 
2000,  and  who  was  made  eligible  for 
HRIFA  benefits  under  the  Legal 
Immigration  Family  Equity  Act  of  2000 
(LIFE  Act)  and  LIFE  amendments. 
Public  Law  106-553  and  Public  Law 
106-554,  respectively,  may  file  a  motion 
to  reopen  with  either  the  Immigration 
Court  or  the  Board,  whichever  had 
jurisdiction  last.  As  provided  by  the 
LIFE  Act,  motions  to  reopen  must  be 
filed  on  or  before  June  19,  2001. 
***** 

(r)*  *  * 

(D*  *  * 

(ii)  An  alien  made  eligible  for 
adjustment  of  status  under  HRIFA  by 
the  LIFE  Act  amendments  and  whose 
case  has  not  been  referred  to  EOIR 
under  paragraphs  (r)(2)  or  (r)(3)  of  this 
section,  may  file  a  motion  to  reopen 
with  the  Service. 
***** 

(4)(i)  An  alien  whose  case  has  been 
referred  to  the  Immigration  Court  imder 
paragraphs  (r){2)  or  (r)(3)  of  this  section, 
or  who  filed  an  appeal  with  the  Board 
after  his  or  her  application  for 
adjustment  of  status  under  section  902 
of  HRIFA  was  denied,  and  whose 
proceedings  are  pending,  and  who  is 
now  eligible  for  adjustment  of  status 
under  HRIFA  as  amended  by  section 
1505(b)  of  the  LIFE  Act  and  its 
amendments,  may  renew  the 
application  for  adjustment  of  status  with 
either  the  Immigration  Court  or  the 
Board,  whichever  has  jurisdiction.  The 
application  will  be  adjudicated  in 
accordance  with  section  1505(b)  of  the 
LIFE  Act  and  its  amendments. 

(ii)  An  alien  present  in  the  United 
States  who  is  subject  to  a  final  order  of 
exclusion,  deportation  or  removal  after 
his  or  her  HRIFA  adjustment 
application  was  denied  by  an 
Immigration  Court  or  the  Board,  but 


who  was  made  eligible  for  HRIFA 

adjustment  as  a  result  of  section  1505(b) 

of  the  LIFE  Act  and  its  amendments, 

may  file  a  motion  to  reopen  with  either 

the  Immigration  Court  or  the  Board, 

whichever  had  jurisdiction  last.  Such 

motion  to  reopen  must  be  filed  on  or 

before  June  19,  2001. 

(s)*  *   * 
(4)*  *  * 

(iii)  Upon  a  motion  to  reopen  filed  not 
later  than  June  19,  2001,  by  an  alien 
present  in  the  United  States  who 
became  eligible  for  adjustment  of  status 
under  HRIFA,  as  amended  by  section 
1505,  of  Public  Law  106-554. 
***** 

Dated:  May  24.  2001. 
Larry  D.  Thompson, 
Acting  Attorney  General. 
[FR  Doc.  01-13642  Filed  5-30-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 
RIN  3150-AG44 

Licansing  Proceedings  for  the  Racalpt 
of  Hlgh-Leve!  Radioactive  Waste  at  a 
Geologic  Repository:  Licensing 
Support  Network,  Design  Standards 
for  Participating  Websites 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
Rules  of  Practice  applicable  to  the  use 
of  the  Licensing  Support  Network  (LSN) 
for  the  licensing  proceeding  on  the 
disposal  of  high-level  waste  (HLW)  at  a 
geologic  repository.  The  amendments 
will  establish  the  basic  data  structure 
and  transfer  standards  ("design 
standards")  that  participant  LSN 
websites  must  use  to  make  dociunentary 
material  available.  The  amendments 
will  also  clarify  the  authority  of  the  LSN 
Administrator  (LSNA)  to  establish 
guidance  for  LSN  participants  on  how 
best  to  meet  the  design  standards  and  to 
review  participant  designs  for 
compliance  with  the  standards.  Finally, 
the  amendments  will  clarify  the  timing 
of  participant  compliance  certifications. 

EFFECTIVE  DATE:  July  2.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  X.  Cameron,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555-0001,  telephone  (301)  415-1642, 
e-mail  FXC@nrc.gov. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Commission's  regulations  in  10 
CFR  part  2.  Subpart  J,  provide  for  the 
use  of  an  electronic  information 
management  system  in  the  HLW 
repository  licensing  proceeding. 
Originally  issued  on  April  14, 1989  (54 
FR  14925),  the  information  management 
system  currenUy  required  by  Subpart  J 
is  to  have  the  following  functions: 

(1)  To  provide  a  Licensing  Support 
Network  (LSN)  that  allows  full  text 
search  and  retrieval  access  to  the 
relevant  docimients  of  all  parties  and 

{>otential  parties  to  the  HLW  repository 
icensing  proceeding  beginning  in  the 
time  period  before  the  Department  of 
Energy  (DOE)  submits  its  license 
application  for  the  repository; 

(2)  To  provide  for  electronic 
submission  of  filings  by  the  parties,  as 
well  as  the  orders  and  decisions  of  the 
Atomic  Safety  and  Licensing  Board 
during  the  proceeding;  and 

(3)  To  provide  access  to  an  electronic 
version  of  the  HLW  repository  licensing 
proceeding  docket  for  use  during  the 
hearing, 

The  creation  of  the  LSN — originally 
called  the  "Licensing  Support  System" 
(LSS) — was  stimulated  by  the 
requirements  of  Section  114(d)(2)  of  the 
Nuclear  Waste  PoUcy  Act  of  1982 
(NWPA).  This  provision  requires  the 
Commission  to  issue  a  final  decision 
approving  or  disapproving  issuance  of 
the  construction  authorization  for  a 
geologic  repository  for  HLW  within 
three  years  of  the  "submission"  (i.e., 
docketing)  of  the  DOE  license 
application.  >  The  Commission 
anticipated  that  the  HLW  proceeding 
would  involve  a  substantial  number  of 
documents  created  by  well-informed 
parties  regarding  numerous,  complex 
issues.  The  Commission  believed  that 


>  The  Commission  interprets  the  requirement  in 
Section  1 14(d)  of  the  NWPA  that  the  Commission 
"shall  issue  a  final  decision  approving  or 
disapproving  the  issuance  of  a  construction 
authorization  not  later  than  three  years  after  the 
date  of  submission"  (emphasis  added)  of  the  licaoM 
application,  as  three  years  from  the  docketing  of  the 
application.  This  interpretation  is  consistent  with 
the  Commission's  general  practice  since  its 
establishment  in  1975  to  tie  hearing  schedule*  to 
the  docketing  of  a  license  application  rather  than 
the  tendering  of  the  application  by  the  applicant, 
for  the  obvious  reason  that  a  license  application 
may  be  substantially  deficient  in  some  material 
respect  and  must  be  returned  to  the  applicant.  This 
practice  is  reflected  in  the  HLW  re[>ositor>'  hearing 
schedule  contained  in  Appendix  D  to  10  CFR  Part 
2.  However,  the  Commission  would  note  that  for 
purposes  of  DOE's  obligation,  under  Section  114(b) 
of  the  NWPA.  to  "submit"  the  license  application 
not  later  than  ninety  days  after  the  date  on  which 
the  recommendation  of  site  designation  is  effective, 
the  term  "submit"  would  be  interpreted  as 
"tender",  i.e.,  as  in  DOE's  obligation  to  "tender"  the 
license  application  to  the  NRC 
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the  LSS  could  facilitate  the  timely  NRC 
technical  review,  and  the  timely 
petitioner  "discovery-type"  review,  of 
DOE's  license  application  by  providing 
for  electronic  access  to  relevant 
documents  before  DCE  submits  its 
license  application,  as  well  as  supplant 
the  need  for  the  traditional  discovery 
process  used  in  NRC  proceedings 
involving  the  physical  production  of 
these  documents  after  the  license 
application  is  docketed.  In  addition,  the 
Commission  beUeved  that  early 
provision  of  these  dociunents  in  an 
easily  searchable  form  would  allow  for 
a  thorough,  comprehensive  technical 
review  of  the  Ucense  application  by  all 
parties  and  potential  parties  to  the  HLW 
licensing  proceeding,  residting  in  better 
focused  contentions  in  the  proceeding. 
It  was  also  contemplated  that  the  LSS 
woidd  facilitate  agency  responses  to 
Freedom  of  Information  Act  (FOIA) 
requests  by  providing  the  public  with 
electronic  access  to  relevant  documents. 

Originally,  the  LSS  was  conceived  of 
as  a  large  centralized  information 
management  system  administered  by 
what  was  then  called  the  Licensing 
Support  System  Administrator.  To  take 
advantage  of  the  advances  in  technology 
that  occurred  since  the  issuance  of  the 
original  rule,  the  Commission  revised 
the  rule  (63  FR  71729;  December  30, 
1998)  to  create  the  LSN  that  would  use 
the  Internet  to  link  geographicaUy 
dispersed  sites  rather  than  relying  on  a 
complex  and  expensive  centralized 
system.  The  current  provisions  ofthe 
LSN  rule  require  DOE  and  NRC  to  make 
their  docxunentary  material  available  in 
electronic  form  beginning  thirty  days 
after  EXDE's  submission  of  its  site 
recommendation  to  the  President  of  the 
United  States.  All  other  participants 
must  make  their  doctmients  available  in 
electronic  form  no  later  than  thirty  days 
after  the  date  that  the  repository  site 
selection  decision  becomes  final  after 
review  by  Congress. 

Although  the  Supplementary 
Information  accompanying  the  1998 
revised  rule  noted  that  the  availability 
of  the  Internet  to  Unk  geographically 
dispersed  sites  appears  to  have  the 
potential  to  satisfy  the  requirements  and 
objectives  of  Subpart  J,  no  specific 
design  for  the  LSN  was  set  forth  in  that 
final  rule  nor  were  any  specific 
performance  requirements  established 
except  to  specify  that  the  overall  design 
must  be  "effective  and  efficient."  To 
establish  these  specific  design 
standards,  on  August  22,  2000  (65  FR 
50937),  the  Commission  issued  a 
proposed  revision  to  its  rules  applicable 
to  the  LSN. 

The  proposed  amendments  would: 


•  Establish  certain  minimum  design 
standards  for  data  structure  and  data 
transfer  ("design  standards")  for 
individual  participant  websites  that  are 
necessary  to  ensure  the  LSN  meets  its 
objectives  and  functions; 

•  Supplement  the  existing 
responsibilities  of  the  LSN 
Administrator  by  making  it  clear  that 
the  Administrator  has  the  authority  to 
review  participant  website  designs  to 
verify  compliance  with  the  basic  design 
standards,  including  the  authority  to 
allow  variances  from  those  standards.  In 
addition,  it  would  make  clear  that  the 
LSN  Administrator  has  the  authority  to 
issue  gmdance  to  the  LSN  participants 
on  how  they  might  best  meet  the  design 
standards;  and 

•  Clarify  the  timing  of  the  participant 
compliance  certifications. 

n.  Comments  on  the  Proposed  Rule 

The  Commission  received  six 
comments  on  the  proposed  rule,  as  well 
as  one  supplemental  comment  from 
DOE  clarifying  some  of  its  initial 
comments.  Copies  of  those  letters  are 
available  for  public  inspection  and 
copjdng  at  the  NRC  Public  Document 
Room.  11555  Rockville  Pike,  Room  O- 
1F12,  Rockville,  MD,  on  the  NRC 
website  at  www.NHC.GOV.,  and  in 
ADAMS.  The  comments  fall  into  the 
following  categories: 

1.  Comments  on  the  proposed  LSN 
design  standards; 

2.  Comments  on  the  proposed 
revisions  to  the  responsibiUties  and 
authority  of  the  LSN  Administrator; 

3.  Comments  on  the  design  of  the  LSN 
site  and  the  Regulatory  Anadysis;  and 

4.  Comments  on  the  timing  of 
participant  compliance  certifications. 

The  Commission  also  received  several 
comments  on  the  Level  One  and  Level 
Two  Fimctionai  Requirements  for  the 
LSN.  The  Level  One  Functional 
Requirements  identify  all  of  the  specific 
functions  that  the  LSN  must  perform  to 
achieve  the  requirements  of  the  rule. 
The  Level  Two  Functional 
Requirements  provide  more  detailed 
information  on  how  these  functions  will 
be  performed.  The  functional 
requirements  will  eventually  be  issued 
by  the  LSN  Administrator  as  guidance 
on  the  design  standards.  However,  they 
were  not  part  of  the  proposed 
rulemaking  but  were  circulated  to  the 
LSN  Advisory  Review  Panel  (LSNARP) 
for  preliminary  review.  The  LSNARP  is 
an  NRC  advisory  committee  composed 
of  potential  LSN  users,  chartered  imder 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  to  provide  advice  to  the 
LSN  Administrator  and  the  Conunission 
on  technical  and  policy  issues 
concerning  the  LSN.  LSNARP 


comments  will  be  addressed  directly  by 
the  LSN  Administrator.  Copies  of  the 
functional  requirements  can  be  obtained 
from  Dan  Graser,  LSN  Administrator, 
U.S.  Nuclear  Regulatory  Commission, 
Washington  D.C.  20555-0001  or  by 
email  at  DJG2@nrc.gov. 

1.  Comments  on  the  Proposed  LSN 
Design  Standards 

There  were  a  niunber  of  general 
comments  on  the  proposed  design 
standards.  Nye  County,  Nevada,  the  host 
county  and  situs  jurisdiction  for  the 
potential  high-level  nuclear  waste 
repository  at  Yucca  Mountain,  agreed 
with  the  need  for  the  NRC  to  establish 
certain  minimum  design  standards  for 
individual  participant  LSN  websites  to 
avoid  confusion  and  promote 
confidence  in  the  process  and  the 
integrity  of  documents  and  data. 
Furthermore,  the  County  stated  that  the 
design  standards  "will  help  us  in 
ensiuing  that  our  site  will  meet  the 
required  standards."  However,  the 
County's  support  for  the  design 
standards  is  conditioned  on  the 
Commission's  stated  intent  to  provide 
flexibility  for  a  participant  to  deviate 
from  any  gmdance  developed  by  the 
LSN  Adntinistrator  regarding  the 
standards  to  take  into  account 
individual  needs  and  differences,  at 
least  so  long  as  the  fundamental  design 
requirements  are  met.  In  response  to  the 
County's  concern,  the  Commission  re- 
affirms its  willingness  to  provide  this 
type  of  flexibility.  However,  the 
Conunission  notes  that  the  reference  in 
the  Supplementary  Information  to 
"flexibility"  was  made  in  the  context  of 
any  guidance  developed  to  implement 
the  design  standards.  Regarding  the 
standards  themselves,  the  proposed  nde 
would  give  the  LSN  Administrator  the 
authority  to  allow  variances  fi^m  the' 
standards  to  accommodate  changes  in 
technology  or  problems  identified 
during  initial  ofierational  testing  of  the 
individual  participant  LSN  websites  or 
the  central  LSN  site.  This  authority  has 
been  carried  forward  into  the  final  rule 
at  §  2.1011(c)(6). 

The  Nuclear  Energy  Institute  (NEI) 
noted  that  the  proposed  amendments 
represented  a  valuable  tool  for  use  in 
the  repository  licensing  process  and 
endorsed  NRC's  selection  of  the  design 
standards.  However,  NEI  also  stated  that 
guidance  on  implementation  of  the 
standards  will  be  necessary.  In 
response,  the  Conunission  notes  that 
this  guidance  will  be  developed  by  the 
LSN  Administrator. 

DOE  also  was  highly  supportive  of  the 
proposed  use  of  new  information 
management  technologies  to  make 
information  available  to  interested 
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parties.  DOE  stated  its  intent  to  use  and 
continue  to  use  web-based  technology  to 
make  its  publications  and  supporting 
documents  prompUy  available.  DOE 
also  recommended  clarifying  the  term 
"participant  website"  to  read 
"participant  LSN  website,"  because  a 
participant  may  have  websites  that  are 
not  related  to  the  LSN.  The  Commission 
agrees  that  this  is  a  necessary 
clarification  and  will  use  the 
recommended  term  through  out  the 
rule.  DOE  also  recommends  revising  the 
term  "LSN  site",  which  refers  to  the 
LSN  Administrator's  portal  site,  to 
"central  LSN  site".  The  Commission 
agrees.  The  Commission  also  notes  that 
the  term  "LSN"  refers  to  the  totality  of 
the  "central  LSN  site"  and  the  various 
participant  LSN  websites. 

The  following  comments  were 
submitted  on  the  individual  design 
standards: 

Section  2.1011  (b)(2)(i).  The 
participants  must  make  textual  (or, 
where  non-text,  image)  versions  of  their 
dociunents  available  on  a  web- 
accessible  server.  Web  indexing 
software  (also  known  as  a  robot,  a 
spider,  or  a  crawler)  must  be  able  to 
canvass  data  files  and  server  log  files  on 
the  participant  server. 

Several  comments  were  received  on 
this  standard.  Some  of  these  comments 
raised  general  issues  concerning  the 
basic  document  submission 
requirements  of  the  LSN  rule  regarding 
"textual"  material  and  "images,"  rather 
than  specific  issues  about  the  design 
standard  itself.  To  ensure  that  these 
basic  requirements  are  fully  understood, 
the  Commission  believes  it  would  be 
helpful  to  restate  those  requirements  at 
this  point.  To  provide  full  text  search 
capability  for  relevant  dociunents, 
§  2.1003(a)(1)  of  the  current  regulations 
requires  NRC,  DOE,  potential  parties, 
parties,  and  interested  govenunental 
participants  to  provide  an  "electronic 
file"  (emphasis  added)  for  all 
documentary  material.  For  "graphic- 
oriented"  documentary  material,  an 
"electronic  image"  (emphasis  added) 
must  be  provided  under  §  2.1003(a)(2) 
in  lieu  of  the  text  file.  Graphic-oriented 
material  consists  of  such  items  as  raw 
data,  field  notes,  maps,  and 
photographs.  Any  text  that  is  embedded 
within  this  type  of  documentary 
material  does  not  need  to  be  separately 
entered  in  searchable  full  text,  i.e.,  as  an 
"electronic  file."  Graphic-oriented 
material  will  be  retrievable  from  the 
bibliographic  header  material  submitted 
by  the  participant.  The  Commission  has 
revised  §  2.1003(a)(2)  to  clarify  that  a 
bibliographic  header  is  required  for 
graphic-oriented  documentary  material. 


DOE  originally  commented  that 
proposed  §  2.1011(b)(2)(i)  should  be 
revised  to  state  that  "[tjhe  participants 
shall  make  textual  and/or  image 
versions  of  their  documents  available 
*  *  *  "  This  suggestion  was  based  on 
the  rationale  that  DOE  has  images  of  all 
documents  but  not  the  full  text  for  any 
page  in  the  document  that  was  marked 
"image  only."  In  addition,  "some 
participants  may  have  native  files  (Word 
or  Word  Perfect),  so  they  may  not  have 
images  of  textual  documents.  Requiring 
absolutely  one  or  the  other  would  be  a 
problem  if  interpreted  literally."  As 
noted,  the  current  regulations  require  an 
electronic  file  for  text  documentary 
material  and  an  electronic  image  for 
"graphic-oriented"  documentary 
material.  Therefore,  the  option  of 
providing  images  only  for  textual 
material  would  be  contrary  to  the 
Commission's  requirements  and  to  the 
objective  of  providing  full  text  search 
capability.  In  comments  submitted  by 
DOE  as  a  supplement  to  its  initial 
comments,  DOE  clarified  that  it  now  has 
a  clearer  understanding  of  when  an 
electronic  image  is  to  be  provided 
(consistent  with  the  Commission's 
explanation).  However,  DOE  also  stated 
its  intent  to  provide  online  electronic 
images,  as  well  as  electronic  "files,"  of 
all  its  documents,  not  just  for  "graphic- 
oriented"  documentary  material.  The 
Commission  has  no  objection  to  this 
enhancement  but  emphasizes  that  it  is 
not  a  requirement  under  the 
Commission's  regulations. 

Both  DOE  and  NEI  commented  on 
some  explanatory  material  in  the 
Supplementary  Information  to  the 
proposed  rule  on  the  requirements  of 
§2.101l(b)(2)(i).  hi  the  Supplementary 
Information  (see  65  FR  50939),  the 
Commission  stated  that  this  proposed 
standard  does  not  affect  the  ability  of 
parties  or  potential  parties  to  correct  or 
revise  documents  already  made 
available  on  thefr  websites,  as  long  as: 

(1)  A  corrected  or  updated  document 
is  noted  as  superseding  a  previously 
provided  document; 

(2)  The  previous  version  is  not 
removed;  and 

(3)  Other  parties  or  potential  parties 
are  notified  of  the  change. 

DOE  recommended  deletion  of  this 
notice  requirement,  or  at  least 
clarification  that  it  is  acceptable  to  post 
any  changes  in  a  "notice"  section  of  the 
participant's  LSN  website,  because  DOE 
will  not  have  the  ability  to  know  all 
potential  parties  in  order  to  notify  them 
of  changes.  Likewise,  NEI  commented 
that  this  requirement  needs  clarification 
in  terms  of  how  it  will  be  accomplished: 
"Will  there  be  a  central  way  of  notifying 
the  other  parties?  Will  participants 


know  whom  all  of  the  participating 
parties  are?  *  *  *  should  each 
participant  be  responsible  for  assuring 
that  it  is  using  the  latest  information 
from  other  participants  sites?" 

Although  not  cited  in  the 
Supplementary  Information,  the 
statements  of  concern  are  based  on 
§  2.1004  of  the  current  regulations 
which  provides  for  amendments  or 
additions  to  documents.  In  view  of  the 
DOE  and  NEI  comments,  the 
Commission  is  providing  the  following 
explanation  of  the  process  for  amending 
or  adding  documents  that  should 
alleviate  the  commentors'  concerns. 
This  provision,  as  explained  in  the 
Supplementary  Information  to  the 
original  rulemaking  on  the  Licensing 
Support  System  (54  FR  14935;  April  14, 
1989),  was  to  accompUsh  two 
objectives.  The  first  was  to  address  the 
correction  of  any  errors  discovered  in 
the  previous  entry  of  a  document.  In 
these  cases,  the  incorrect  document 
would  remain  on  the  system  with  its 
own  bibliographic  header,  and  the 
corrected  version  of  the  document 
would  be  entered  as  a  separate 
document  with  its  own  bibliographic 
header.  The  bibliographic  headers  for 
each  document  would  include 
references  to  the  other  document.  The 
second  objective  was  to  provide  for  the 
entry  of  updated  pages  to  a  document 
that  was  already  on  the  system  but  was 
not  being  issued  as  a  new,  revised 
"stand-alone"  document.  In  this  case, 
the  updated  pages  must  be  entered  as  a 
separate  document  with  a  separate 
bibliographic  header.  The  bibliographic 
header  of  the  original  document  and  the 
bibliographic  header  of  the  updated 
pages  must  reference  the  other 
document.  In  the  case  of  revisions  that 
are  new  "stand-alone"  revisions  (e.g.,  a 
"Rev.  1"  document),  the  revised 
document  is  entered  as  a  separate 
document  with  its  own  bibliographic 
header  that  notes  that  it  is  a  revision  of 
another  document  that  is  on  the  system. 
There  is  no  need  to  amend  the  header 
of  the  original  document  to  indicate  the 
existence  of  the  new  "stand-alone" 
revision  because  it  is  anticipated  that 
the  revision  will  be  found  through  the 
routine  full  text  search  process.  With 
any  of  these  changes,  the  participant  is 
not  required  to  notify  all  of  the  other 
parties  or  potential  parties  individually. 
Rather,  as  suggested  by  DOE,  notice  may 
be  posted  on  the  participant's  LSN 
website  if  that  site  is  accessible; 
however,  at  a  minimum  the  participant 
must  notify  the  LSN  Administrator,  and 
the  central  LSN  site  will  notify  users  of 
the  updated  information  through  a 
notice  on  the  central  LSN  site's 


29456 


Federal  Register/ Vol.  66,  No.  105 /Thursday.  May  31,  2001 /Rules  and  Regulations 


webpage.  The  notice  on  the  central  LSN 
site  will  contain  listings  of  changes,  if 
any,  to  each  participant's  collection, 
identified  by  LSN  accession  number, 
with  a  description  of  what  the  change 
was.  the  date  of  the  change,  and  why  it 
was  necessary. 

Section  2.1011(b)(2)(ii).  Participants 
would  be  required  to  make  structuired 
data  available  in  the  context  of  (or, 
under  the  control  of)  an  accessible  SQL 
(Standard  Query  Language)-compliant 
database  management  system  (DBMS). 
Alternatively,  the  structured  data  may 
be  made  available  in  a  standard 
database  readable  (e.g.,  comma 
delimited)  file. 

DOE  recommends  that  the 
Commission  explain  the  function  of  a 
"conuna  delimited"  file.  The 
Commission  agrees  and  has  revised  the 
corresponding  section  of  the 
Supplementary  Information  to  explain 
that  a  "comma  delimited  file"  or  a 
"comma  separated  value  (.csv)  file"  are 
ways  to  identify  where  the  column 
values  for  each  row  in  a  particular  data 
file  begin  and  end  so  that  it  can  be 
conveyed  as  input  to  another  table- 
oriented  application  such  as  a  database 
or  spreadsheet  application. 

To  ensure  that  mis  standard  is  clear, 
the  Commission  has  revised  this 
standard  to  substitute  the  term 
"bibUographic  header"  for  the  term 
"structured  data."  The  revised  standard 
will  read  "Participants  would  be 
required  to  make  bibliographic  data 
available  in  the  context  of  (or  under  the 
control  of)  an  accessible  SQL  (Standard 
Query  Language)-compliant  database 
management  system  (DBMS). 
Alternatively,  the  structured  data 
containing  the  bibliographic  header 
information  may  be  made  available  in  a 
standard  database  readable  (e.g.,  XML 
(Extensible  Markup  Language  http:// 
www.w3.org/xml/],  comma  delimited,  or 
comma  separated  value  (.csv)  file. 

Section  2.1011(b)(2)(iii).  This  section 
would  require  that  textual  material  be 
formatted  to  comply  with  the 
US.ISO_8859-l  character  set  and  be  in 
one  of  the  following  acceptable  formats: 
native  word  processing  (Word, 
WordPerfect).  PDF  (Portable  Document 
Format)  Normal,  or  HTML  (Hjrpertext 
Markup  Language). 

DOE  initially  recommended  inserting 
"plain  text"  in  front  of  "native  word" 
when  discussing  the  acceptable  text 
format.  Upon  further  reflection,  DOE 
clarified  diat  it  was  recommending  the 
insertion  of  "ASCII"  rather  than  "plain 
text."  The  Commission  agrees  and  the 
standard  has  been  revised  to  read 
"textual  material  be  formatted  to 
comply  with  the  ISO/IEC  8859-1 
character  set  and  be  in  one  of  the 


following  acceptable  formats:  ASCII, 
native  word  processing  (Word, 
WordPerfect).  PDF  Normal,  or  HTML." 
Note  that  the  Commission  has 
substituted  "ISO/IEC"  as  the  updated 
reference  for  this  standard  rather  than 
"US.ISO". 

Section  2.101l(b)(2)(iv).  This  section 
would  require  that  image  files  be 
formatted  as  TIFF  (Tag  Image  File 
Format)  CCITT  G4  for  bi-tonal  images  or 
PNG  (Portable  Network  Graphics)  per 
[http://www.w3.org/TR/REC-png- 
multi.htmlj)  format  for  grey-scale  or 
color  images,  or  PDF  (Portable 
Document  Format — Image).  TIFF  images 
are  to  be  stored  at  300  dpi  (dots  per 
inch),  grey  scale  images  at  150  dpi  with 
eight  bits  of  tonal  depth,  and  color 
images  at  150  dpi  with  24  bits  of  color 
depth.  Images  found  on  participant 
machines  will  be  stored  as  single  image- 
per-page  to  facilitate  retrieval  of  no 
more  than  a  single  page,  or  alternatively, 
images  may  be  stored  in  a  page-per- 
document  format  if  software  is 
incorporated  in  the  web  server  that 
allows  single-page  representation  and 
deUvery. 

DOE  recommended  that  the 
Commission  modify  the  proposed  rule 
as  follows  (changes  underlined):  "TIFF 
images  will  be  stored  at  300  dpi  (dots 
per  inch)  or  greater,  gray  scale  images  at 
1 50  dpi  or  greater  with  eight  bits,  of 
tonal  depth,  and  color  images  at  150  dpi 
or  greater  with  24  bits  of  color  depth." 
This  would,  in  effect,  establish 
minimum  standards  but  allow  the 
participants  to  incorporate  features 
beyond  the  minimum  standards.  The 
Commission  agrees  with  these  changes 
and  has  revised  the  final  rule 
accordingly. 

IX)E  also  noted  that  image  formats 
can  be  used  for  textual  material  as  well 
as  for  "non  textual  document  materials" 
and  recommended  that  the  broader 
phrase  "docxunent  materials"  be 
substituted  for  the  phrase  "non  textual 
dociiment  materials."  As  noted 
previously,  the  current  rule  only 
requires  an  electronic  image  for 
"graphic-oriented"  documentary 
material.  However,  nothing  precludes  a 
participant,  as  in  fact  DOE  has 
indicated,  from  making  its  TIFF  images 
available  in  addition  to  the  searchable 
text  file;  however,  a  TIFF  is  not 
acceptable  in  lieu  of  a  searchable  text 
file. 

In  addition.  DOE  conmiented  that  the 
phrase  "alternatively,  images  may  be 
stored  in  a  page-per-document  format  if 
software  is  incorporated  in  the  web 
server  that  allows  single-page 
representation  and  delivery"  is 
inconsistent  with  the  preceding  phrase 
in  the  sentence  that  "images  be  stored 


as  single  image-per-page  to  facilitate 
retrieval  of  no  more  than  a  single  page." 
DOE  recommends  that  the  second 
phrase  be  revised  to  read  "alternatively, 
images  may  be  stored  in  an  image-per- 
dociunent  format  if  software  is 
incorporated  in  the  webserver  that 
allows  image-per-page  representation 
and  delivery."  The  Commission  agrees 
that  this  correction  should  be  made. 

NEI  questioned  whether  the  standard 
of  storing  images  on  participant  servers 
as  single-image-per-page  means  that  all 
multi-page  docimients  need  to  be 
broken  up  into  individual  dociunents  by 
page  with  a  tracking  number.  If  so,  NEI 
believes  this  would  be  unduly 
burdensome. 

In  response,  the  Commission  notes 
that  the  images  in  question  are  only  for 
non-textual  doaunentary  information, 
such  as  maps,  presentation  slides/ 
overheads,  etc..  so  the  following 
discussion  does  not  apply  to  every 
textual  document  a  participant  may 
make  available.  In  addition,  TIFF 
images  may  be  stored  as  a  single  image 
in  a  single  file  or  with  multiple  images 
enveloped  into  a  single  file.  Software 
utility  programs  are  available  to  either 
select  a  group  of  single  image  files  and 
wrap  them  into  an  envelope,  or 
conversely,  to  take  an  existing  envelope, 
open  it,  and  piill  out  individual  page 
images.  Additionally,  participants  may 
use  docimient  management  software 
that  stores  in  multi-image  format  but  is 
able  to  deliver  single  page  images  on 
request.  The  Commission  would 
encourage  the  use  of  this  type  of 
software.  The  Commission's  concern 
with  the  ability  to  select  single  image 
files  of  a  page  is  that  this  capability  is 
necessary  to  avoid  the  time  and  expense 
of  a  participant  having  to  send  a  large 
number  of  images  simply  to  deliver  an 
image  of  one  particular  page.  For 
example,  consider  the  case  of  a 
participant  searching  a  text  file  and 
finding  a  desired  chart  on  page  237  of 
a  500  page  document.  All  the  user  needs 
is  one  page.  If  the  participant  "owner" 
of  that  dociunent  has  to  send  the  user 
the  entire  multi-page  TIFF  envelope 
through  a  14.4  bps  user  modem,  that 
image  file  will  take  a  substantial  amount 
of  time  to  load.  Also,  if  the  user  is 
paying  a  long-distance  remote 
conniection  charge,  it  will  be  very 
expensive  as  well  as  time  consuming. 
The  Commission  would  like  to  avoid 
imposing  unnecessary  burdens  on  the 
general  public  or  on  participants  who 
do  not  have  current  state-of-technology 
machines  and  bandwidth. 

The  LSN  Administrator,  in  concert 
with  the  LSNARP,  will  continue  to 
examine  the  most  effective  way  to 
resolve  this  issue  and  accommodate 
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)articipants'  existing  systems  while 
insuring  that  image  file  delivery  is 
iBfficient  and  effective.  However,  for  the 
time  being,  the  Commission  is  retaining 
the  proposed  standard  in  the  final  rule. 
The  Commission  is  revising  this 
standard  to  clarify  that  in  addition  to 
TIFF  images,  it  also  applies  to  PDF 
(Portable  Document  Format)  and  PNG 
(Portable  Network  Graphics)  images. 

Section  2.1011  (b)(2)(v):  This  section 
would  require  that  the  parties 
programmatically  link  the  bibliographic 
header  record  with  the  text  or  image  file 
it  represents.  Each  participant's  system 
must  afford  the  LSN  software  enough 
information  to  allow  a  text  or  image  file 
to  be  identified  to  the  bibUographic  data 
which  describes  it. 

NEI  requested  the  Commission  to 
provide  an  actual  example  of  this 
header  with  the  final  rulemeJdng.  The 
LSN  Administrator  has  included  an 
example  of  header  field  structure,  with 
descriptions,  in  the  March  2001  release 
of  the  Fimctional  Reouirements. 

DOE  recommended  that  the 
Commission  adopt  the  following 
language  (changes  imderlined):  "The 
participants  shall  programmatically  link 
the  bibliographic  header  record  with  the 
text  and/or  image  files  it  represents.  The 
bibliographic  header  record  must 
contain  fielded  data  identifying  its 
associated  objects  (text  and/or  image) 
file  names  and  directory  locations." 

The  Commission  reiterates  its 
previous  statement  that  online 
availability  of  a  bibliographic  header 
and  Hs  associated  .electronic  image  are 
only  required  for  "graphic-oriented" 
dociunentary  material.  In  addition,  the 
Commission  is  concerned  that  under  the 
DOE  approach,  there  could  be  multiple 
text  and/or  image  files  all  associated 
with  a  single  dociunent  and  using  a 
single  bibliographic  header,  but 
logically  stored  imder  a  number  of  file 
names  and  in  multiple  directory 
locations.  Having  multiple  files  with  the 
same  unique  identifier  assigned  via  the 
bibliographic  header  would  not  be 
acceptable.  There  may  well  be  both  an 
image  and  a  text  file  associated  with  a 
given  document  but  in  those  cases,  there 
is  usually  an  underlying  Electronic 
Document  Management  System  (EDMS) 
that  controls  the  linkage  between  those 
associated  files.  The  Commission 
believes  that  requiring  the  file  name  and 
directory  locations  to  be  placed  in  a 
bibliographic  header  field,  as  the  only 
technically  acceptable  approach, 
restricts  flexibility  of  the  participants  in 
designing  their  websites  and  is  therefore 
easing  that  constraint;  nonetheless,  it  is 
retaining  the  requirement  that  either  a 
hyperlink  in  the  header  file  to  the  web 
published  docimient  (preferably)  or 


some  other  programmatic  mechanism 
must  be  provided  by  the  participants' 
software,  procedures,  or  system 
configuration  to  link  headers  with  text 
or  image  files. 

Section  2.101l(b)(2)(vi).  To  facilitate 
data  exchange,  paragraph  (b)(2)(vi) 
would  require  that  participants  adhere 
to  hardware  and  software  standards, 
including  the  following:  

(A)  Network  access  must  be  HTTP/ 1.1 
[http://www.faqs.org/rfcs/rfc2068.html] 
over  TCP  (Transmission  Control 
Protocol,  [http://www.faqs.org/rfcs/ 
rfc793.htinl])  over  IP  (Internet  Protocol, 
[http://www.faqs.org/rfcs/rfc791.htmll); 

(B)  Associating  server  names  with  IP 
addresses  must  follow  the  DNS  (Domain 
Name  System),  [http://www.faqs.org/ 
rfcs/rfcl 034. html]  and  [http:// 
www.faqs.org/rfcs/rfcl035.html]; 

(C)  Web  page  construction  must  be 
HTML  version  4.0  [http://www.w3.org/ 
TR/REC-html40/]; 

(D)  Electronic  mail  (e-mail)  exchange 
between  e-mail  servers  must  be  SMTP 
(Simple  Mail  Transport  Protocol,  [http:/ 
/wwwJaqs.org/rfcs/ifc821.html]);  and 

(E)  Format  of  an  electronic  mail 
message  must  be  per  [http:// 
www.faqs.org/rfcs/rfc822.html] 
optionally  extended  by  MIME 
(Multimedia  Internet  Mail  Extensions) 
per  [http://www.faqs.org/rfcs/ 
rfc2045.html])  to  accommodate 
multimedia  e-mail. 

No  comments  were  received  on  this 
standard.  However,  the  Commission  has 
eliminated  the  reference  in 
§  2.101l(b)(2)(vi)(C)  to  version  4.0  of 
HTML.  "To  avoid  having  to  change  the 
rule  text  as  new  versions  of  HTML 
become  available  and  acceptable, 
"HTML"  alone  is  being  specified.  The 
LSN  Administrator  will  notify 
participants  of  the  acceptability  of  a 
particular  version.  In  addition, 
§  2.1011(b)(2)(vi)(E)  has  been  revised  to 
note  that  "MIME"  is  Multipurpose 
Internet  Media  Mail  Extensions  rather 
than  Multimedia  Internet  Mail 
Extensions. 

2.  Comments  on  the  Role  of  the  LSN 
Administrator 

Nye  County,  Nevada,  supported  the 
added  responsibilities  being  given  to  the 
LSN  Administrator,  particularly  the 
authority  to  grant  variances  from  the 
design  standards  and  to  issue  guidance 
to  participants  on  how  best  to  meet 
those  standards. 

DOE  commented  on  the  authority  of 
the  LSN  Administrator  in  proposed 
§  2.1011(c)(4)  to  identify  any  problems 
regarding  the  integrity  of  documentary 
material  certified  by  a  participant.  In  its 
initial  comments.  DOE  stated  that  the 
word  "fidelity"  should  be  used  rather 


than  "integrity"  because  it  believed  that 
the  intent  of  this  provision  is  related  to 
the  documentary  material  being 
acciuately  represented  in  the  LSN,  not 
to  the  content  or  completeness  of  the 
dociunentary  material.  However,  in  its 
supplemental  comments,  DOE  noted 
that  "[o]n  further  review,  the  EKDE  has 
a  clearer  understanding  that  the  purpose 
of  this  section  *  *  *  is  to  *  *  *  ensure 
that  information  provided  to  the  LSN  is 
not  removed  or  modified.  The  DOE 
agrees  that  the  LSNA  should  have  the 
authority  to  ensure  the  integrity  of  the 
document  set  provided  to  the  LSN." 
In  its  initial  comments,  DOE  also 
noted  that  the  Supplementary 
Information  to  the  proposed  rule  stated 
that  "[a]ll  disputes  over  the  LSN 
Administrator's  recommendations  as  to 
documentary  material  or  data 
availability  and  integrity  will  be  referred 
to  the  Pre-License  Application  Presiding 
Officer"  (See  65  FR  50941).  However, 
according  to  DOE,  proposed 
§  2.1011(c)(3)  only  refers  to  "LSN 
availability"  and  not  to  "documentary 
material  or  data  availability."  Section 
2.1003  of  the  current  regulations  uses 
the  term  "availability"  in  the  context  of 
the  obUgation  of  participants  to  identify 
and  make  available  documentary 
material.  Thus  "availability"  not  only 
refers  to  the  functioning  of  a  participant 
website  but  also  to  whether  the  requisite 
material  has  been  made  available.  The 
Commission  notes  that  proposed 
§  2.1011(c)(3),  although  referring  to 
"LSN  availability,"  also  includes 
references  to  "the  availability  of 
individual  participant's  data." 
Nevertheless,  the  Commission  has 
revised  §  2.1011(c)(3)  to  be  more  explicit 
on  the  nature  of  "LSN  availability." 

3.  Comments  on  the  Regulatory  Analysis 
and  the  Design  of  the  (Antral  LSN  Site 

NEI  commented  on  a  portion  of  the 
Regulatory  Analysis  in  which  the  NRC 
states  that  the  recommended  design 
needs  to  be  "based  on  a  proven 
technical  solution  that  has  been 
successfully  implemented."  NEI 
requested  that  examples  of  such 
implementation  should  be  provided. 
Examples  of  successful  portal 
implementations  for  document 
management  applications  were 
provided  at  the  February  23.  2000.  LSN 
Advisory  Review  Panel  meeting,  as  well 
as  in  documentation  that  was  provided 
at  that  meeting.  They  included:  http:// 
tis.eh.doe.gov/portal/home.htm;  http:// 
www.osti.gov/EnergyFiles/  and  http:// 
igm.nlm.nih.gov/.  In  addition,  website 
locations  (URLs)  were  included  in  the 
NRC's  Business  Case  Analysis  for  the 
LSN,  which  is  available  via  the  NRC 
website  in  ADAMS  at  accession  number 
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MLO03722758  or  from  the  LSN 
Administrator.  Contact  Dan  Graser,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001.  telephone 
(301)  415-7401.  email  dJB2©nrc.gov. 

DOE  commented  that  the  discussion 
for  LSN  design  Alternative  3  should  be 
revised,  otherwise  it  "coiJd  be 
interpreted  to  mean  that  the  participant 
sites  should  be  able  to  hmction 
independently  to  serve  the  documents 
to  the  pubUc  if  the  LSN  site  is 
unavailable."  The  narrative  that  DOE 
was  referring  to  stated  that  participant 
servers'  versions  of  the  document  would 
serve  as  backup  copies  should  the  LSN 
site  become  inoperative  (see  65  FR 
50943).  DOE  reconmiended  that  the 
language  be  revised  to  read 
"participants  servers"  versions  of  the 
docimients  serve  as  backup  copies  by 
being  available  to  the  LSN 
Administrator  to  facilitate  recovery  of 
the  central  LSN  site  should  the  central 
LSN  site  become  inoperative."  The 
Commission  does  not  agree  with  this 
recommendation.  The  referenced  design 
does  not  levy  a  requirement  on 
participant  servers  for  search  and 
retrieval  software  capabilities  to  be 
made  available.  However,  if  participants 
elect  to  have  search  and  retrieval 
capabilities  at  their  websites,  those 
capabilities  could,  indeed,  be  used  in 
lieu  of  the  LSN  interface  should  the 
participants  choose  to  make  their 
external  collections  accessible  to  others 
besides  the  LSN  crawler  software.  In 
both  cases,  the  docimients  maintained 
by  the  participants  as  the  source 
collection,  whether  on  a  server  or  on  a 
transfer  tape,  could  serve  as  the  backup 
copy  of  the  document. 

NEI  asked  several  questions  regarding 
the  portal  architecture  referred  to  in  the 
Regulatory  Analysis:  "Has  NRC  made 
specific  decisions  with  regard  to  the 
portal  software  (i.e.:  Which  one?  Who 
makes  it?  What  does  it  cost?  Is  it 
proprietary?,  etc.)  Does  NRC  intend  to 
make  such  decisions  in  consultation 
with  the  LSNARP?" 

NRC  decisions  on  portal  architecture 
were  made  in  consultation  with  the 
LSNARP,  as  documented  in  the 
LSNARP  meeting  materials  of  October 
13.  1999  and  February  23,  2000.  The 
decision  on  the  specific  products  used 
was  made  based  on  government 
procurement  practices  used  for 
competitive  procurement  to  deliver  an 
operational  system  meeting  stated 
requirements.  The  suite  of  products 
proposed  by  the  design  contract 
awardee  include:  NT  SQL  Server 
(RDBMS);  Autonomy  Portal  Software 
(text  search);  WhatsUpGold  and 
WebTrends  (remote  monitoring).  All 
products  are  subject  to  government 


approval  for  use  in  operational 
development  contingent  upon  the 
outcome  of  a  formal  design  review 
session.  Additional  information  is 
available  by  contacting  the  LSN 
Administrator.  Also  see  Section  III  infra, 
on  the  LSN  Site  Design. 

4.  Comments  on  the  Timing  of 
Participant  Compliance 

There  were  several  comments  on 
those  aspects  of  the  proposed  rule 
relating  to  the  timing  of  participant 
compliance,  i.e.,  when  is  a  participant 
required  to  make  its  documentary 
material  available  and  when  does  a 
participant  need  to  certify  that  it  has 
done  so.  All  of  the  comments 
recommended  tying  the  date  of 
participant  compliance  to  the  DOE 
license  application  rather  than  to  the 
DOE  site  recommendation  to  the 
President  as  is  currently  required,  and 
as  was  proposed  in  the  proposed  rule. 
Under  §  2.1003(a)  and  §2.1001  of  the 
current  regulations,  DOE  and  NRC  are 
required  to  make  their  documentary 
material  available  beginning  thirty  days 
after  DOE's  submission  of  its  site 
recommendation  to  the  President;  other 
participants  no  later  than  thirty  days 
after  the  date  that  the  repository  site 
selection  decision  becomes  final  after 
review  by  Congress.  In  addition, 
§  2.1009  of  the  current  regulations 
requires  each  potential  party,  interested 
governmental  participant,  or  party  to 
certify  to  the  Pre-License  Application 
Presiding  Officer  that  the  docixmentary 
material  specified  in  §  2.1003  has  been 
identified  and  made  electronically 
available.  However,  the  current 
regulations  do  not  specify  when  the 
initial  certification  must  be  made. 
Although  the  Commission  did  not 
propose  a  change  to  the  §  2.1003(a) 
reqixirement  on  when  documentary 
material  must  be  made  available,  the 
Commission  had  proposed  a  revision  to 
§  2.1009  to  clarify  that  the  initial 
participant  certification  of  compliance 
("initial  certification")  must  be  made  at 
the  time  that  each  participant's 
documentary  material  must  be  made 
available  under  §  2.1003  of  the  rule. 

The  State  of  Nevada  noted  that  the 
LSN  is  not  related  to  the  DOE  site 
recommendation.  Therefore,  the  date  of 
availability  of  documentary  material, 
and  the  accompanying  certification, 
should  not  be  tied  to  it.  Rather,  it  should 
be  tied  to  the  DOE  license  application. 
In  addition,  Nevada  pointed  out  that 
there  is  a  good  possibility  that 
significant  new  or  revised  information 
will  be  developed  by  DOE  during  the 
period  between  the  submission  of  the 
site  recommendation  and  the  license 
application.  Therefore,  it  would  be  more 


efficient  to  delay  certification  until  a 
time  that  would  include  the  initial 
capture  of  this  information.  This  could 
reduce  the  need  for  DOE  and  others  to 
capture  dociunents  that  might  be 
"obsolete,  invalid,  or  irrelevant  to  the 
license  application  review  and  hearing." 
Therefore,  Nevada  recommended  that 
certification  be  tied  to  some  fixed  period 
of  time  before  the  license  application 
(e.g.,  six  months).  According  to  Nevada, 
this  would  ease  the  biirden  of 
compliance  for  all  known  and  potential 
parties,  eliminate  the  possibility  of 
expending  resources  on  unnecessary 
review  of  dociunents  that  might  be 
superseded  by  the  time  of  license 
application,  and  provide  the  LSN 
Administrator  and  his  staff  additional 
time  to  ensure  that  the  system  is 
properly  designed  and  implemented 
using  the  most  up-to-date  technology 
available.  Finally,  Nevada 
recommended  that  the  date  for  NRC 
compliance  be  set  at  the  same  time  as 
DOE  compliance  and  that  all  other 
participants  must  comply  after  DOE  and 
NRC  compliance  (e.g.,  sixty  or  ninety 
days  later). 

NEI  also  disagreed  with  the 
Commission's  proposed  revisions 
relative  to  certification,  and  by 
implication,  the  date  of  initial 
availability  of  documentary  material. 
Similar  to  the  Nevada  comments,  NEI 
noted  that  the  piupose  of  the  LSN  is  to 
facilitate  review  of  the  DOE  license 
application,  not  the  DOE  Site 
Recommendation.  NEI  recommended 
that  the  timing  of  initial  certification  for 
DOE  be  specified  as  "no  later  than  six 
months  in  advance  of  the  DOE  license 
application."  Furthermore,  NEI  asserted  . 
that  this  time  period  would  be 
"consistent  v«th  the  original 
compliance  expectation  established  for 
the  LSS  in  1989."  NEI  recommended 
that  NRC  compliance  be  set  at  the  same 
time  as  DOE  compliance,  and  for  others 
after  DOE  and  NRC  compliance.  In 
simunary,  NEI  stated  that  "[o]ther 
participants  would  also  not  be 
encumbered  to  comply  before 
compliance  would  be  needed.  This 
would  make  the  network  less  likely  to 
be  cluttered  with  irrelevant  information 
if  DOE  were  to  need  to  make 
adjustments  to  its  repository  design  for 
licensing  as  a  result  of  comments 
received  during  or  conditions  placed 
upon  it  by  the  site  recommendation 
process.  It  would  also  assure  that 
participants  do  not  confuse  the  site 
recommendation  with  a  licensing 
action." 

DOE  submitted  comments  similar  to 
those  of  Nevada  and  NEI  on  this  issue. 
While  DOE  stated  its  support  for  early 
access  to  information,  DOE  believed  that 


Federal  Register / Vol.  66,  No.  105 /Thursday,  May  31,  2001 /Rules  and  Regulations  29459 


there  is  a  better  way  to  facilitate  focused 
contentions  for  the  licensing  proceeding 
and  to  ensiue  an  efficient  licensing 
process  than  tying  DOE's  certification  of 
its  documentary  material  to  the  Site 
Recommendation.  DOE  recommended 
that  the  initial  certification  of 
compliance  be  linked  to  its  submission 
of  the  license  application.  Furthermore, 
DOE  noted  that  it  is  "committed  to 
ensuring  that  interested  members  of  the 
public  have  a  full  six  months  in  advance 
of  its  submission  of  the  license 
application  to  review  the  Department's 
documentary  material." 
DOE's  rationale  for  its 
recommendation  was  threefold.  First,  its 
recommendation  would  link  the  initial 
certification  to  the  License  Application. 
According  to  DOE,  this  is  consistent 
with  the  basic  purpose  of  the  LSN, 
which  is  to  support  the  NRC's  licensing 
process  rather  than  the  EKDE's  Site 
Recommendation  process.  Second,  if 
certification  were  tied  to  the  Site 
Recommendation,  as  it  is  in  the 
proposed  rule,  it  would  be  "virtually 
impossible"  to  predict  how  much  time 
would  be  available  for  review  of  the 
dociunentary  material  before  the  license 
application  is  submitted.  In  contrast, 
tying  the  certification  to  the  license 
application  would  ensure  a  defined 
period  of  time  for  review.  In  addition, 
DOE  noted  that  it  may  wish  to  adjust  or 
otherwise  modify  its  license  application 
in  response  to  comments  resulting  from 
the  Presidentifd  or  Congressional  review 
of  the  site  recommendation  or  to 
incorporate  the  results  of  additional 
scientific  work  that  will  likely  take 
place  during  this  period.  Third,  the 
approach  will  provide  the  necessary  and 
appropriate  flexibility  for  DOE  to 
process  the  documentary  material  that 
will  be  required  to  be  entered  into  the 
LSN,  and  to  make  it  more  likely  that  the 
material  entered  will  be  more  fully 
developed  and  ciurent.  Accordingly, 
DOE  recommended  revising  various 
provisions  in  the  rule  to  require  that  the 
availability  of  documentary  material, 
and  the  accompanying  certification, 
should  occur  no  later  than  six  months 
before  DOE's  submission  of  the  license 
application.  In  no  event  should  the 
Commission  receive  the  license 
application  before  six  months  frxim 
when  DOE  actually  made  the 
certification.  DOE's  recommendation 
would  have  NRC  and  other  participant 
document  availability  and  certification 
occiu-  sixty  days  after  DOE's 
certification. 

In  response  to  these  comments,  the 
Commission  agrees  that  a  balance  needs 
to  be  drawn  between  the  need  to 
provide  an  adequate  amoimt  of  time  for 
participants  to  review  the  dociunentary 


material  in  advance  of  the  license 
application  and  the  need  to  be  as 
efficient  as  practicable  in  providing  this 
information.  This  latter  need  includes 
avoiding  the  unnecessary  expense  and 
time  to  DOE  and  other  participants  that 
may  result  from  making  dociunentary 
material  available  before  there  is  some 
certainty  that  a  license  application  will 
become  a  recdity,  as  well  as  avoiding  the 
unnecessary  expense  and  time  that  may 
result  from  the  provision  and  review  of 
a  significant  number  of  documents  that 
may  later  become  irrelevant  or  obsolete. 
In  terms  of  the  consideration  of  an 
adequate  amount  of  time  for 
participants  to  review  the  documentary 
material,  the  Commission  identified 
early  participant  access  to  the  LSN 
documentary  material  as  a  desirable 
objective  and  this  continues  to  be  an 
important  component  of  efforts  to  meet 
the  mandated  three-year  timetable  for 
conducting  the  NRC's  licensing  review, 
including  any  adjudicatory  proceeding, 
regarding  the  DOE  application  because 
of  the  system's  capacity  to  provide 
early,  equitable  document  discovery  and 
contention  formulation  for  the 
participants.  The  NRC  and  other 
participants  have  already  made 
substantial  financial  and  staff  resource 
commitments  to  have  their  document 
collections  available,  as  well  as  the  LSN 
website  ready  for  the  2001  LSN 
operational  date  which  was  based  on 
DOE's  announced  schedule.  These 
commitments  were  based  on  the 
requirements  for  document  text 
availability  that  have  been  a  regulatory 
requirement  since  1989. 

With  these  considerations  in  mind, 
and  before  setting  forth  its  approach  on 
this  issue,  in  the  final  rule,  the 
Commission  addresses  two  of  the 
several  points  made  by  the  commentors. 
First,  in  light  of  the  many  statements  on 
"tying"  the  certification  to  the  DOE  site 
recommendation,  the  Commission  notes 
that  its  initial  selection  of  the 
submission  of  the  site  recommendation 
as  the  point  for  DOE  and  NRC  to  make 
their  documentary  material  available 
was  to  pick  a  specific  event  to  trigger 
the  document  availability  requirements 
that  would  allow  sufficient  time  for 
participants  to  review  the  material 
before  DOE  submitted  the  license 
application.  The  time  period  provided 
in  the  Commission's  current  regulations 
for  the  review  of  documentary  material 
is  based  on  the  DOE  site 
recommendation  to  the  President 
because  the  approximately  eight  months 
of  time  between  that  event  and  the  date 
specified  for  DOE  to  submit  the  license 
application  under  the  then  extant  DOE 
schedule  for  the  repository,  was  viewed 


by  the  Commission  as  an  appropriate 
amount  of  time  for  pre-application 
review  of  pertinent  dociunents.  By  so 
providing,  the  Commission  did  not 
intend  to  imply  that  the  focus  of  the 
LSN  was  the  review  of  the  site 
recommendation.  Second,  as  noted  by 
several  commentors,  the  original  NRC 
rule  on  the  "Licensing  Support  System" 
or  "LSS"  required  DOE  certification  that 
it  had  complied  with  the  document 
availability  requirements  no  less  than 
six  months  before  DOE  submitted  the 
license  application. 

The  Commission  agrees  that  tying 
availability  and  certification  to  the  date 
DOE  submits  (tenders)  the  license 
application  is  a  relatively  simple  and 
straightforward  approach  to  this  issue. 
The  Commission  does  not  entirely  agree 
with  the  comments  made  by  Nevada, 
NEI,  and  DOE  on  the  need  to  eliminate 
the  expense  and  time  associated  with 
making  documents  available  when  the 
certainty  of  an  actual  repository  Ucense 
application  may  be  speculative.  The 
NRC  would  not  be  acting  prudently  if  it 
did  not  begin  serious  preparations  for 
the  review  of  a  possible  DOE  license 
application.  Thus  substantial  staff  and 
financial  resources  have  already  been 
committed  in  preparing  to  process  such 
an  application.  The  Commission 
likewise  believes  that  the  parties  and 
potential  parties  need  to  prepare  for  a 
possible  proceeding.  The  Commission  is 
mindful  of  the  fact  that  there  may  be 
revisions  to  the  DOE  site  design 
resulting  from  the  Presidential  and 
Congressional  review  process  or  new 
scientific  information  gathered  during 
that  period  before  any  DOE  application. 
However,  the  Commission  is  also  aware 
that  the  development  of  the  EXDE  Ucense 
application  and  supporting  materiab  is 
an  ongoing  process  that,  given  the 
statutory  schedules  and  the  potential 
complexity  and  scope  of  those 
materials,  requires  that  some  effort  be 
expended  before  it  is  finally  known 
whether  an  appUcation  will  be  received. 
The  Commission  believes  that  providing 
for  a  six-month  period  of  DOE 
documentary  material  availability  before 
DOE  submits  (tenders)  the  license 
application  reflects  an  appropriate 
amount  of  pre-license  application 
review  time  for  participants  to  prepare 
for  the  licensing  proceeding.  The 
Commission  thus  has  established  the 
following  framework  on  this  issue  in  the 
fined  rule: 

•  DOE  is  required  to  make  its 
documentary  material  available,  and  to 
provide  an  initial  certification  of 
compliance,  no  later  than  six  months 
before  DOE  submits  (tenders)  the  license 
application; 


29460  Federal  Register /Vol.  66,  No.  105 /Thursday,  May  31,  2001 /Rules  and  Regulations 


•  NRC  is  required  to  make  its 
documentary  material  available,  and  to 
provide  an  initial  certification  of 
compliance,  thirty  days  after  the  DOE 
certification.  Althou^  the  current 
regvilations  require  NRC  compliance  at 
the  same  time  as  EKDE  compliance, 
under  the  "six  months  before  DOE 
submits  the  license  application" 
approach  in  the  final  rule,  the  NRC,  like 
other  participants,  will  have  no 
certainty  as  to  when  the  DOE 
certification  will  be  made  until  it 
actually  happens.  Therefore,  to 
eliminate  unnecessary  coordination 
effort,  the  NRC  will  be  permitted  to 
certify  thirty  days  after  the  DOE 
certification.  As  explained  in  the  next 
paragraph,  other  participants  will  have 
ninety  days  after  the  DOE  certification 
before  being  required  to  make  their 
documents  available.  Due  to  the  fact 
that  the  NRC  will  have  a  substantial 
amoiint  of  documentary  material,  the 
Commission  wants  to  ensure  that  the 
NRC  material  will  be  available  as  soon 
as  practicable  (i.e.,  thirty  days)  after  the 
DOE  certification; 

•  The  other  participants  will  be 
required  to  make  their  documentary 
material  available,  and  to  provide  an 
initial  certification  of  compliance, 
ninety  days  after  the  DOE  certification; 

•  NRC  will  not  accept  the  DOE 
license  application  for  docketing  until  at 
least  six  months  have  passed  since  the 
DOE  certification  of  compliance. 
Regarding  this  requirement,  the 
Commission  notes  that  the  pendency  of 
a  dispute  contesting  some  aspect  of  the 
DOE  initial  certification  would  not  be  a 
reason  to  delay  the  NRC  acceptance  of 
the  EKDE  license  application. 

Delaying  deleting  until  the  requisite 
six-months  have  passed  since  DOE's 
certification  of  the  availablfity  of  the 
DOE  documents  will  mitigate  the  need, 
as  described  in  the  SUPPLEMENTARY 
INFORMATION  for  the  proposed  rule,  for 
the  Commission  to  report  to  the 
Secretary  of  Energy  and  the  Congress, 
pursuant  to  section  114(e)(2)  of  the 
Nuclear  Waste  Policy  Act,  that  it  could 
not  meet  the  three-year  review  required 
imder  section  1 14(d)  of  the  Act  because 
DOE  was  unable  to  comply  with  the 
LSN  rule.  As  noted  in  Footnote  1 ,  the 
Commission  interprets  the  requirement 
In  Section  114(d)  of  the  NWPA  that  the 
Commission  "shall  issue  a  final 
decision  approving  or  disapproving  the 
issuance  of  a  construction  authorization 
not  later  than  three  years  after  the  date 
of  submission"  of  the  license 
application,  as  three  years  from  the 
docketing  of  the  license  application.^ 


The  Commission  is  also  deleting  from 
the  final  rule  the  provision  in  proposed 
§  2.1009(c)  that  would  have  required 
DOE  to  report  to  the  Pre-License 
Application  Presiding  Officer  in  the 
event  that  it  could  not  make  the  initial 
certification  when  required.  Under  the 
framework  in  the  proposed  rule,  there 
was  a  possibility^that  a  delay  in  the 
initial  certification  by  DOE  could 
substantially  affect  the  time  provided 
for  advance  review  of  the  documentary 
material.  Reporting  to  the  Presiding 
Officer  on  the  status  of  the  initial 
certification  would  have  been  necessary 
and  appropriate  under  such 
circumstances.  In  addition,  under  the 
framework  in  the  final  rule,  if  DOE  fails 
to  make  its  initial  certification  pursuant 
to  Section  2.1009(b)  in  a  timely  manner, 
at  least  six  months  prior  to  tendering  its 
application,  the  Commission  will  not 
docket  the  application  until  six  months 
after  initial  certification.  Not  permitting 
earlier  docketing  will  provide  the  six 
months  of  access  to  DOE  documents 
that  was  intended  imder  the  provision 
of  Section  2.100g(b).  Finally,  the 
Commission  is  eliminating  the 
provision  In  §  2.1009(b)  of  the  current 
regulations  that  requires  the  responsible 
official  for  a  participant  to  update  at 
twelve  month  Intervals  the  intlal 
certification  that  the  documentary 
material  specified  in  §  2.1003  has  been 
made  available.  Based  on  the  framework 
In  the  final  rule,  as  well  as  the 
repository  schedule  in  the  NWPA,  it  is 
unlikely  that  there  will  be  a  need  for  a 
twelve  month  update. 

The  Commission  believes  that  it 
would  be  useful  to  emphasize  two 
points  regarding  the  availability  of 
documentary  material: 

(1)  What  constitutes  "documentary 
material?";  and 

(2)  When  are  documents  created  after 
the  initial  certification  of  compliance 
required  to  be  made  available? 

The  definition  of  documentary 
material  In  the  current  regulations 
Includes  three  separate  classes  of 
material,  and  is  guided  by  the  Topical 
Guidelines  In  NRC  Regulatory  Guide 
3.69.  The  three  classes  of  documentary 
material  are: 

(1)  Any  information  on  which  a  party, 
potential  party,  or  interested 
governmental  participant  intends  to  rely 
and/or  cite  In  support  of  its  position  in 
the  HLW  proceeding; 


^  The  Coimnisston's  expectation  is  that  DOE  will 
comply  with  both  the  CommissioD's  requirements 


on  initial  certification  and  the  requirement  in 
Section  114(b)  of  the  NWPA  that  DOE  submit 
(tender)  the  license  application  not  later  than  ninety 
days  after  the  date  on  which  the  recommendation 
of  site  designation  is  effective.  However,  the 
Commission  would  also  note  that  this  does  not 
mean  that  the  Commission  has  any  role  in  ensuring 
DOE  compliance  with  the  Section  114(b) 
requirement. 


(2)  Any  information  that  is  known  to, 
and  In  the  possession  of,  or  developed 
by  the  party  that  is  relevant  to,  but  does 
not  support,  that  Information  noted  in 
item  1  or  that  party's  position;  and 

(3)  All  reports  and  studies  prepared 
by  or  on  behalf  of  the  potential  party, 
interested  governmental  participant,  or 
party,  including  all  related  "circulated 
drafts"  relevant  to  the  license 
application  and  the  issues  set  forth  in 
the  Topical  Guidelines  regardless  of 
whether  they  will  be  relied  upon  or 
cited  by  a  party. 

Material  in  any  of  the  three  classes 
must  be  made  available  in  the  LSN.  The 
three  classes  encompass  a  broad  scope 
of  material,  as  appropriate  for  an 
electronic  information  management 
system  that  was  intended  to  provide 
document  discovery  rights  similar  to 
that  normally  available  in  NRC  licensing 
proceedings.  3 

Documentary  material  created  after 
the  initial  certification  of  compliance  is 
expected  to  be  made  available 
reasonably  contemporaneous  with  its 
creation,  rather  than  stored  for  entry  as 
a  group  at  some  point  during  the 
remaining  time  before  DOE  submits  the 
license  application.  This  concept  has 
been  part  of  the  regulatory  framework 
since  the  original  LSS  rule  was  issued 
in  1989  (April  14, 1989;  54  FR  14925  at 
14934)  and  is  based  on  the  need  to 
provide  participants  with  early  and 
useful  access  to  documentary  material 
before  DOE  submits  the  license 
application.  As  DOE  noted  in  its 
comments  on  the  proposed  rule,  new 
information  will  continue  to  be 
produced  during  the  period  before  it 
submits  the  license  application. 
Participants  must  have  timely  access  to 
this  material  in  order  to  prepare  for  the 
licensing  proceeding.* 


3  As  specified  in  §  2.1003.  DOE  and  the  other 
participants  remain  responsible  for  incorporating 
all  their  "dociunentary  material"  that  meets  the 
requirements  of  that  deSnition  in  $  2.1001, 
including  material  that  is  relevant  to,  but  does  not 
support.  DOE  positions  in  the  high-level  waste 
repository  proceeding,  and  any  reports  or  studies 
relevant  to  the  license  application  or  the  Topical 
Guideline  issues  in  Regulatory  Guide  3.69. 
regardless  of  whether  they  are  cited  and/or  relied 
upon  by  a  party.  Because  the  LSN  will  be  populated 
during  the  pre-application  phase  of  the  proceeding 
before  there  are  any  party  "contentions"  defining 
the  matters  in  controversy,  whether  this  section 
2.1001  "documentary  material"  is  "relevant"  must 
necessarily  be  defined  in  terms  of  whether  it  (1)  has 
any  possible  bearing  on  a  party's  supporting 
information  or  a  party's  position  for  which  the  party 
intends  to  provide  supporting  information;  or  (2)  is 
a  report  or  study  that  has  a  bearing  on  the  license 
application  any  of  the  Regulatory  Guide  3.69 
Topical  Guideline  issues.  See  Commonwealth 
Edison  Co.  (Zion  Station,  Units  1  and  2),  ALAB- 
196,  7  AEC  457.  462  (1974). 

*  The  adopted  change  in  the  compliance 
certification  dates  creates  the  possibility  that  there 
could  be  a  significant  period  between  the  time  the 
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n.  The  LSN  Site  Design 

As  was  described  in  the  proposed 
rule,  the  Commission  intends  to 
implement  a  design  for  the  "central  LSN 
site"  that  will  ensure  that  the  totality  of 
the  individual  websites  operate  in  an 
"efficient  and  effective"  manner.  The 
final  design  standards  for  Individual 
participant  LSN  websites  are  fully 
consistent  and  supportive  of  the  design 
for  the  central  LSN  site.  To  evaluate  the 
alternative  designs  for  the  central  LSN 
site,  the  Technical  Working  Group  of 
the  LSNARP  identified  and 
characterized  five  design  alternatives  for 
review  by  the  full  Advisory  Panel, 
These  alternatives  were  then  reviewed 
by  the  frill  LSNARP.  The  LSN 
Administrator  then  evaluated  the 
reconunendatlons  of  the  Advisory 
Review  Panel  in  preparing  a  Capital 
Planning  and  Investment  Control  (CPIC) 
Business  Case  Analysis  for  review  by 
the  NRC  Information  Technology 
Business  Council.  Two  of  the 
alternatives  identified  by  the  Technical 
Working  Group,  Alternatives  2  and  4, 
were  not  included  in  this  analysis 
because  no  members  of  the  LSNARP 
supported  these  alternatives.  The  CPIC 
and  the  recommendations  of  the 
Information  Technology  Business 
Council  were  then  reviewed  by  the 
former  NRC  Executive  Coimcil. 

In  the  Business  Case  Analysis,  the 
LSN  Administrator  reconunended  the 
selection  of  the  alternative  originally 
identified  as  "Alternative  3"  (Design 
Option  2  In  the  Regulatory  Analysis)  in 
the  report  of  the  LSNARP  Technical 
Working  Group.  The  Administrator's 
recommendation  was  supported  by  the 
Information  Technology  Business 
Council  and  the  former  NRC  Executive 
CoimcU.  A  summary  comparison  of  the 
alternative  designs  is  included  in  the 
Regulatory  Analysis  for  this  rule.  The 
entire  Business  Case  Analysis  (with 
budgetary  data  redacted)  is  available  via 
the  NRC  website  in  ADAMS  at 
accession  number  ML003722758  or, 
frt>m  the  LSN  Administrator  as 
indicated  above  in  this  notice. 

The  recommended  design  is  an  LSN 
home  page/website  based  on  portal 


LSN  central  site  becomes  operational  and  the  dates 
upon  which  DOE  and  other  potential  parties  must 
provide  certifications  that  their  existing  section 
2.1003  documentary  material  is  accessible.  The 
required  certification  dates  notwithstanding,  the 
Commission  strongly  recommends  that  all  those 
who  are  parties  or  potential  parties  to  the  HLW 
repository  proceeding  make  every  effort  to  provide 
access  to  as  much  of  their  existing  section  2.1003 
documentary  material  as  soon  as  possible  after  the 
LSN  central  site  is  operational.  Providing  such  pre- 
certification  access  can  only  inure  to  the  benefit  of 
both  the  LSN  central  site's  operator  and  users  in 
terms  of  maximizing  the  LSN's  efficiency  and 
effectiveness. 


software  technology.  Web  portals 
include  hardware  and  software  capable 
of:  Indexing  all  bibliographic  data  and 
text  doounent^  on  a  web  server; 
establishing  a  baseline;  and  then 
routinely  revisiting  those  servers  to 
compare  new  findings  against  the 
previous  baseline.  The  single  LSN  web 
page  standardizes  search  and  retrieval 
across  all  collections  by  providing  a 
common  user  search  Interface,  rather 
than  requiring  users  to  learn  the  search 
and  retrieval  commands  from  each 
different  site. 

Each  participant  website  acts  as  a  file 
server  to  deliver  the  text  documents 
responsive  to  a  query  foimd  through  a 
search  at  the  LSN  web  site.  The  LSN 
identifies  the  contents  of  each  server 
and  stores  this  .information  In  its  ov^rn 
database,  which  is  then  used  to  respond 
to  searches.  Users  are  presented  lists  of 
candidate  documents  that  are 
responsive  to  their  search.  When  the 
user  wants  to  view  a  document,  the  LSN 
directs  the  participant  server  to  deliver 
the  file  back  to  the  user. 

In  addition  to  the  search  and  retrieval, 
the  LSN  keeps  track  of  how  data  was 
stored  in  the  participant  servers. 
Software  assigns  a  unique  identifying 
number  to  each  file  found  on  a  server. 
The  LSN  software  uses  its  baseline 
information  about  docimients  to  identify 
when  the  participants  have  updated 
data  on  their  servers.  It  also  gathers 
information  about  the  performance  of 
the  participants'  servers  Including 
availability,  number  of  text  or  Image 
files  delivered,  and  their  response  times. 

Finally,  the  central  LSN  site  will  be 
used  to  post  announcements  about  the 
overall  LSN  program  and  items  of 
Interest  (hours  of  availability,  scheduled 
outages,  etc.)  for  the  participant  sites. 

The  Commission  believes  that  the 
reconunended  design  represents  the 
least  cost  to  both  NRC  and  the 
individual  parties  to  the  HLW  licensing 
proceeding,  while  at  the  same  time 
providing  high  value  to  the  users. 
Because  it  is  based  on  a  proven 
technical  solution  that  has  been 
successfully  implemented,  the 
recommended  design  will  provide  a 
document  discovery  system  that  will 
facilitate  the  NRC's  ability  to  comply 
with  the  schedule  for  decision  on  the 
repository  construction  authorization; 
provide  an  electronic  environment  that 
facilitates  a  thorough  technical  review 
of  relevant  documentary  material; 
ensure  equitable  access  to  the 
information  for  the  parties  to  the  HLW 
licensing  proceeding;  ensure  that 
document  integrity  has  been  maintained 
for  the  duration  of  the  licensing 
proceeding;  most  consistently  provide 
the  Information  tools  needed  to  organize 


and  access  large  participant  collections; 
feature  adequately  scaled  and  adaptable 
hardware  and  software;  and  Include 
comprehensive  security,  backup,  and 
recovery  capabilities. 

IV.  The  Final  Rule 

To  clarify  the  scope  of  this 
rulemaking,  the  Commission 
emphasizes  that  the  requirements  in  the 
final  rule  are  solely  directed  at  the 
participants'  obligations  to  make 
documentary  material  available  during 
the  pre-llcense  application  phase  and 
are  not  directly  related  to  the 
procedures  for  use  of  the  adjudicatory 
docket  for  the  hearing  on  the  DOE 
license  application.  Regarding  the 
adjudicatory  docket,  the  current 
regulations  in  §  2.1013(b)  require  that, 
absent  good  cause,  all  exhibits  tendered 
during  the  hearing  must  have  been, 
made  available  to  the  parties  in 
electronic  form  before  the 
commencement  of  that  portion  of  the 
hearing  in  which  the  exhibit  will  be 
offered.  In  addition.  §  2.1013(c)(1) 
requires  that  all  filings  in  the 
adjudicatory  proceeding  on  the  license 
application  shall  be  transmitted 
electronically  by  the  submitter 
according  to  established  format 
requirements.  Although  care  has  been 
taken  in  the  development  of  this  final 
rule  to  not  unnecessarily  foreclose  any 
format  options  for  filings  in  the 
adjudicatory  proceeding,  the  specific 
requirements  for  the  format  of  these 
filings  will  be  addressed  in  a  separate 
rulemaking  or  order. 

1.  Design  Standards 

The  successful  implementation  of  a 
system  to  connect  diverse  collections  of 
documents  stored  by  the  participants  on 
a  wide  range  of  hardware  and  software 
platforms  depends  on  the  use  of  data 
structure  and  transfer  standards  and 
protocols.  Adherence  to  these  standards 
ensures  usability  and  exchangeability  to 
the  users  and  verlfiablllty  of  data 
integrity  to  the  LSN  Administrator. 
These  design  standards  are  generally 
accepted  data  structure  and  transfer 
protocols  currently  in  use  in  the  Internet 
environment  and  reflect  a  "lowest 
common  denominator"  for  participant 
websites  while  allowing  the  participants 
the  flexibility  to  select  the  specific 
technologies  (hardware  and  software) 
for  their  websites.  The  Commission  is 
implementing  a  design  for  the  "central 
LSN  site"  that  will  ensure  that  the 
totality  of  the  individual  websites 
operate  in  an  "effective  and  efficient" 
manner.  This  "central  LSN  site"  design 
complements  the  capabilities  of.  and 
relies  on  compatibility  with,  the  design 
standards  for  individual  participant 
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LSN  websites.  A  new  paragraph  (b)(2)  is 
added  to  Section  2.1011  containing  the 
following  design  standards: 

(i)  The  participants  must  make  textual 
(or,  where  non-text,  image)  versions  of 
their  documents  available  on  a  web- 
accessible  server.  The  NRC's  LSN  web 
indexing  software  (also  known  as  a 
robot,  a  spider,  or  a  crawler)  must  be 
able  to  canvass  data  files  and  server  log 
files  on  the  participant  server.  This 
provision  establishes  a  baseline  of  data 
and  documents  placed  on  participant 
systems  and  a  means  to  revisit  those 
servers  routinely  to  identify  any  changes 
to  documents.  This  revision  is 
consistent  with  the  Administrator's 
responsibility  under  10  CFR  2.1011(c)(4) 
to  resolve  problems  regarding  the 
integrity  of  LSN  documentary  material. 
This  revision  does  not  affect  the  ability 
of  parties  or  potential  parties  to  correct 
or  revise  documents  already  made 
available  on  their  websites.  Changes  to 
documents  previously  entered  are 
permitted  if: 

(1)  A  corrected  or  updated  dociunent 
is  noted  as  superseding  a  previously 
provided  dociunent; 

(2)  The  previous  version  is  not 
removed;  and, 

(3)  Other  parties  or  potential  parties 
are  notified  of  the  change  either  on  the 
participant's  LSN  website  or  on  the 
central  LSN  site. 

As  noted  previously,  notice  may  be 
posted  on  the  participant's  LSN  website, 
and  if  access  to  participant  LSN 
websites  is  through  the  central  LSN  site 
portal,  as  now  contemplated,  the 
participant  must  notify  the  LSN 
Administrator,  and  the  central  LSN  site 
will  notify  users  of  the  updated 
information  through  a  notice  on  the 
central  LSN  site's  webpage.  The  notice 
on  the  central  LSN  site  will  contain 
listings  of  changes,  if  any,  to  each 
participant's  collection,  identified  by 
LSN  accession  number,  with  a 
description  of  what  the  change  was  and 
why  it  was  necessary. 

(ii)  The  participants  must  make 
bibliographic  header  data  available  in 
an  HTTP  (Hypertext  Transfer  Protocol) 
accessible,  ODBC  (Open  Database 
Connectivity)  and  SQL  (Structiued 
Query  Language)-comphant  (ANSI 
IX3.135-1992ASO  9075-1992)  database 
management  system  (DBMS). 
Alternatively,  the  structured  data 
containing  the  bibilographic  header  may 
be  made  available  in  a  standard 
database  readable  (e.g.,  XML  (Extensible 
Markup  Language  http://www.w3.org/ 
xml/],  comma  delimited,  or  comma 
separated  value  (.csv))  file. 

These  criteria  provide  acceptable 
electronic  formats  for  parties  to  provide 
bibliographical  information  on  a 


document  or  the  full  text  of  a  document 
on  their  individual  web  pages  in  a  form 
that  can  be  searched  by  the  central  LSN 
web  site.  This  amendment  identifies 
multiple  ways  by  which  parties  or 
potential  parties  can  make  a 
bibliographic  header  available  for  use  by 
the  LSN.  ODBC  and  SQL-compliant 
identifies  a  broad  range  of  widely  used 
database  products  with  proven  data 
exchange  capability.  SQL  is  a  standard 
interactive  and  programming  language 
for  accessing  and  updating  a  database. 
The  option  for  providing  readable  files 
establishes  a  low  system  cost  threshold 
for  participants  in  that  it  does  not 
require  investment  in  a  DBMS,  yet  still 
provides  for  data  formatting  so  that 
import  routines  can  be  easily  developed. 
XML  is  a  flexible  way  to  create  common 
information  formats  and  share  both  the 
format  and  the  data  on  the  world  wide 
web,  intranets,  and  elsewhere.  A 
"comma  delimited"  file  is  a  way  to 
identify  where  a  particular  relational 
database  file  begins  and  ends.  A 
"comma  delimited  file"  or  a  "comma 
separated  value  (.csv)  file"  are  ways  to 
identify  where  the  coliunn  values  for- 
each  row  in  a  particular  data  file  begin 
and  end  so  that  it  can  be  conveyed  as 
input  to  another  table-oriented 
application  such  as  a  database  or 
spreadsheet  application. 

(iii)  Textual  material  must  be 
formatted  to  comply  with  the  ISO/IEC 
8859-1  character  set  and  be  in  one  of 
the  following  acceptable  formats:  ASCII, 
native  word  processing  (Word, 
WordPerfect),  PDF  (Portable  Document 
Format)  Normal,  or  HTML.  This 
revision  simplifies  data  exchange  by 
standardizing  on  the  standard  Latin 
alphabet.  It  also  identifies  a  broad  range 
of  widely  used  text  file  formats  (which 
the  LSN  participants  can  designate)  for 
text  documents  that  are  viewable  with 
current  browser/viewer  software  and 
can  be  recognized  by  state-of-technology 
indexing  software. 

(iv)  Image  files  must  be  formatted  as 
TIFF  (Tag  Image  File  Format)  CCITT  G4 
for  bi-tonal  images  or  PNG  (Portable 
Network  Graphics)  per  [http:// 
www.w3.org/TR/REC-png-multi.htmI] 
format  for  grey-scale  or  color  images,  or 
PDF  (Portable  Document  Format — 
Image).  TIFF,  PNG,  or  PDF  images  will 
be  stored  at  300  dpi  (dots  per  inch)  or 
greater,  grey  scale  images  at  150  dpi  or 
greater  with  eight  bits  of  tonal  depth, 
and  color  images  at  150  dpi  or  greater 
with  24  bits  of  color  depth.  Participants 
should  store  images  on  their  servers  as 
single  image-per-page  to  facilitate 
retrieval  of  no  more  than  a  single  page. 
Alternatively,  images  may  be  stored  in 
an  image-per-document  format  if 
software  is  incorporated  in  the  web 


server  that  allows  image-page 
representation  and  delivery.  A  "Tag 
Image  File  Format"  or  "TIFF"  is  a 
common  format  for  exchanging  faster 
(bitmapped)  images  between  application 
programs.  This  revision  establishes 
three  standard  formats,  usable  by  the 
LSN,  that  parties  or  potential  parties  can 
use  to  make  non-textual  documentary 
materials  viewable  with  ciurent 
browser/viewer  software.  These 
standards  all  use  predictable  algorithms 
for  compression  and  uncompression  of 
files  to  help  ensure  compatibility  and 
usabihty.  Additionally,  all  these 
standard  formats  have  attributes  that 
can  be  used  to  verify  that  an  image  file 
has  not  been  revised  since  initially 
being  placed  on  a  participant's  server. 

(v)  "rhe  parties  or  potential  parties 
must  programmatically  link,  preferably 
via  hyperlink  or  some  other  automated 
process,  the  bibliographic  header  record 
with  the  text  or  image  file  (or  both  if 
provided  by  the  participant)  it 
represents  to  provide  for  file  delivery 
and  display  from  participant  machines 
via  the  LSN  system.  This  revision 
establishes  basic  information 
management  controls  to  clearly  and 
systematically  link  the  bibliographic 
record  entry  with  the  document  it 
describes.  Each  participant's  system 
must  afford  the  LSN  software  enough 
information  to  allow  a  text  or  image  file 
to  be  identified  to  the  bibliographic  data 
which  describes  it. 

(vi)  To  facilitate  data  exchange, 
participants  must  follow  hardware  and 
software  standards,  including,  but  not 
Umited  to:  

(1)  Network  access  must  be  HTTP/1.1 
[h  tip  -.//www.faqs.  org/rfcs/rfc2068.html] 
over  TCP  (Transmission  Control 
Protocol,  [http://www.faqs.org/rfcs/ 
rfc793.html\)  over  IP  (Internet  Protocol 
[http://www.faqs.org/rfcs/rfc791.html]); 

(2)  Associating  server  names  with  IP 
addresses  must  follow  the  DNS  (Domain 
Name  System),  [http://www.faqs.org/ 
rfcs/rfcl034.html]  and  [http:// 
www.faqs.  org/rfcs/rfc  1 035. h  tml] ; 

(3)  Web  page  construction  must  be 
HTML  [http://www.w3.org/TR/REC- 
html40/]; 

(4)  Electronic  mail  (e-mail)  exchange 
between  e-mail  servers  must  be  SMTP 
(Simple  Mail  Transport  Protocol,  [http:/ 
/www.faqs. org/ rfcs/rfc821.html\\  and 

(5)  Format  of  an  electronic  mail 
message  must  be  per  [http:// 
www.faqs.org/rfcs/rfc822.html] 
optionally  extended  by  MIME 
(Multipurpose  Internet  Mail  Extensions) 
per  [http://www.faqs.org/rfcs/ 
rfc2045.html]  to  accommodate 
multipurpose  e-mail. 

This  revision  identifies  standard  data 
exchange  protocols  commonly  used  in 
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le  Internet  environment  to  help  ensure 
ata  exchange  and  usability. 

The  Role  of  the  LSN  Administrator 

The  role  of  the  LSN  Administrator 
under  the  ciurent  regulations  is  to 
coordinate  access  to,  and  the 
functioning  of,  the  LSN,  as  well  as  to 
coordinate  the  resolution  of  problems 
regarding  the  availability  and  integrity 
of  documentary  material  and  data.  As  a 
necessary  supplement  to  the 
specification  of  the  design  standards  set 
forth  in  this  nUe,  the  Conunission 
believes  that  the  LSN  Administrator 
should  have  additional  responsibilities. 
Section  2.1Qll(c)(6)  of  the  final  rule 
gives  the  LSN  Administrator  the 
responsibility  to  review  all  participant 
website  designs  to  ensure  that  they  meet 
the  design  standards  and  to  allow 
variances  from  the  design  standards  to 
accommodate  changes  in  technology  or 
problems  identified  during  initial 
operability  testing  of  the  individual 
participant  LSN  websites  or  the  "central 
LSN  site."  Section  2.1011(c)(7)  gives  the 
Administrator  the  authority  to  develop 
and  issue  guidance  for  LSN  participants 
on  how  best  to  incorporate  the  LSN 
standards  in  their  system.  Any  disputes 
related  to  the  Administrator's  evaluation 
of  participant  compliance  with  the 
design  standards  would  be  referred  to 
the  Pre-License  Application  Presiding 
Officer  under  the  authority  of  §  2.1010 
of  the  current  regulations. 

I  Sections  2.1011(c)(3)  and  (c)(4)  of  the 
current  regulations  gives  the 
Administrator  the  responsibility  to 
'[coordinate  the  resolution  of  problems" 
Warding  "LSN  availability"  and  the 
'? integrity  of  documentary  material", 
^spectively.  To  be  more  explicit 
Regarding  the  Administrator's 
^sponsibilities,  the  Commission  is 
pending  these  sections  to  authorize 
tihe  Administrator  to  identify  problems, 

otify  the  participant(s)  of  the  nature  of 
ese  problems,  and  recommend  a 

:ourse  of  action  to  the  participant(s)  to 
solve  the  problem  concerning  LSN 
ivailability  (§  2.1011(c)(3)),  or  the 
^tegrity  of  documentary  material 
j§  2.1011(c)(4)).  The  LSN  Administrator 
will  also  report  these  problems  and 
lecommended  resolutions  to  the  Pre- 
ticense  Application  Presiding  Officer 

irovided  for  in  §  2.1010  of  the  final  rule. 

Vll  disputes  over  the  LSN 
.  Administrator's  recommendations  as  to 
( locumentar>'  material  or  data 
I  availability  and  integrity  will  be  referred 
1  o  the  Pre-License  Application  Presiding 
I  Dfficer. 


3.  The  Timing  of  Participant 
Compliance  Determinations 

Under  §  2, 1003(a)  of  the  current 
regulations,  DOE  and  NRC  are  required 
to  make  their  documentary  material 
available  beginning  thirty  days  after 
DOE's  submission  of  its  site 
recommendation  to  the  President;  other 
participants  no  later  than  thirty  days 
after  the  date  that  the  repository  site 
selection  decision  becomes  final  after 
review  by  Congress.  In  addition, 
§  2.1009  of  the  current  regulations 
reqvures  each  potential  party,  interested 
governmental  participant,  or  party  to 
certify  to  the  Pre-License  Application 
Presiding  Officer  that  the.  dociunentary 
material  specified  in  §  2.1003  has  been 
identified  and  made  electronically 
available.  However,  the  ciurent 
regulations  do  not  specify  when  the 
initial  certification  must  be  made. 
Although  the  Commission  did  not 
propose  a  change  to  the  §  2.1003(a) 
requirement  on  when  documentary 
material  must  be  made  available,  the 
Commission  did  propose  a  revision  to 
§  2.1009  to  clarify  that  the  initial 
participant  certification  of  compliance 
("initial  certification")  must  be  made  at 
the  time  that  each  participant's 
documentary  material  is  made  available 
under  §  2.1003. 

Based  on  an  evaluation  of  the 
comments  submitted  on  this  issue  in 
response  to  the  proposed  rule,  the 
Commission  is  adopting  the  following 
amendments  to  the  documentary 
availability  and  certification 
requirements  of  the  rule: 

(1)  Section  2.1003(a)  is  amended  to 
require  EMDE  to  make  its  documentary 
material  available  at  least  six  months 
before  it  submits  (tenders)  the  license 
application  for  the  HLW  repository. 
NRC  shall  make  its  documentary 
material  available  thirty  days  after  the 
DOE  initial  certification  of  compliance 
under  §  2.1009.  Each  other  potential 
party,  interested  governmental 
participant  or  party  shall  make  its 
documentary  material  available  ninety 
days  after  the  DOE  initial  certification  of 
compliance  under  §  2.1009. 

(2)  Section  2.1009  is  amended  to 
clarify  that  the  initial  participant 
certification  of  compliance  ("initial 
certification")  must  be  made  at  the  time 
that  each  participant's  documentary 
material  is  made  available  under 
§2.1003. 

Section  2.1012(a)  has  been  amended 
to  specify  that  the  Director  of  the  NRC's 
Office  of  Nuclear  Material  Safety  and 
Safeguards  may  determine  that  the 
license  application  is  not  acceptable  for 
docketing  until  a  period  of  six  months 


has  elapsed  since  the  DOE  initial 
certification  under  §  2.1009. 

In  addition,  the  Commission  is 
adopting  the  following  related  ' 
amendments  to  the  rule: 

(1)  to  §2.1001  the  definition  of  "Pre- 
License  Application  Phase"  has  been 
revised  to  note  that  the  pre-license 
application  phase  is  the  period  of  time 
before  the  license  application  for  the 
HLW  repository  is  docketed. 

(2)  Section  2.1003(a)(2)  has  been 
amended  to  clarify  that  a  bibliographic 
header  is  required  for  graphic-oriented 
material. 

(3)  Section  2.1010(b)  has  been 
amended  to  specify  that  the  Pre-License 
Application  Presiding  Officer  may  be 
designated  at  any  point  in  time  during 
the  pre-license  application  phase  that 
the  Commission  finds  appropriate,  but 
in  any  event  no  later  than  fifteen  days 
after  the  date  of  the  DOE  initial 
certification  under  §  2.1009. 

(4)  The  definition  of  "Bibliographic 
Header"  in  §  2.1001  has  been  revised  to 
delete  references  to  a  "full  header."  In 
addition,  the  definition  of  "Full 
Header"  in  §  2.1001  has  been  deleted. 
The  "full  header"  concept  was 
originally  part  of  the  implementation 
framework  for  the  original  LSS  rule  but 
no  longer  has  any  viability  imder  the 
present  framework. 

(5)  The  reference  in  §2.1003(a)(2)(xv) 
to  "paragraph  (b)(1)"  has  been  revised  to 
read  "in  this  paragraph".  There  is  no 
paragraph  (b)(1)  in  §  2.1003. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  This  final  rule  establishes 
basic  design  standards  that  participant 
LSN  websites  must  use  to  participate  in 
the  LSN.  The  standards  in  the  final  rule 
are  based  on  World  Wide  Web 
Consortium  (W3)  standards,  and/or  the 
International  Standards  Organization 
(ISO)  standards  and  are  net  government- 
unique  standards. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared. 
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Paperwork  Reduction  Act  Statement 

The  final  rule  does  not  contain 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  0MB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  following  regulatory  analysis 
identifies  several  alternatives 
("regulatory  options")  to  the 
Commission's  required  design  standards 
for  the  design  of  individual  participant 
websites.  It  also  provides  information 
on  the  LSN  Administrator's  evaluation 
of  alternatives  for  the  "LSN  site" 
("design  options"). 

Regulatory  Options.  Option  1  would 
retain  the  status  quo  of  the  existing  rule 
consisting  of  requirements  for 
participants  to  provide  their 
documentary  material  in  electronic 
form.  This  material  would  be  supplied 
on  individual  participant  websites.  No 
requirements  would  be  established  to 
ensiu«  that  the  information  on  the 
participant  websites  was  readily 
available  to  other  participants  in  a 
timely  manner.  Option  2  would  provide 
for  the  development  of  suggested  design 
standards  by  the  LSN  Administrator  in 
consultation  with  the  LSNARP. 
Individual  participants  would  be  free  to 
adopt  or  reject  these  suggested 
standards.  Option  3  is  reflected  in  the 
final  rule.  This  Option  establishes  basic 
design  standards  for  individual  websites 
but  also  provides  for  flexibility  in  the 
implementation  of  the  standards. 

Regarding  Option  1,  the  Commission 
believes  that  the  role  of  the  LSN  for 
providing  a  dociunent  discovery  system 
to  minimize  delay  in  the  HLW  licensing 
proceeding,  as  well  as  for  facilitating  the 
effective  review  and  use  of  relevant 
licensing  information  by  all  parties,  is 
too  important  not  to  provide  contextual 
guidance  to  the  parties  and  potential 
parties  in  the  design  of  individual 
websites.  Individual  participant 
judgments  on  the  costs  and  benefits  of 
providing  data  without  a  contextual 
framework  of  what  is  necessary  to 
provide  for  effective  data  availability 
may  compromise  effective  design. 
Without  this  guidance,  the  funds  that 
have  been  spent  on  the  design  and 
development  of  the  LSN  could  be 
compromised  by  poor  implementation. 


Option  2  would  attempt  to  provide 
suggested  standards  through  the  LSN 
Administrator  and  the  LSN  Advisory 
Review  Panel.  Unfortimately,  there  is  no 
assurance  of  consensus  on  the 
standards,  or  that  any  consensus 
standards  would  be  followed  even  if 
they  were  developed.  As  with  Option  1, 
the  Commission  believes  that  the  role  of 
the  LSN  in  the  HLW  licensing 
proceeding  is  too  important  not  to 
establish  minimal  standards  to  ensure 
effective  operation.  Therefore,  the 
Commission  has  adopted  Option  3 
which  is  reflected  in  the  final  rule. 

Central  LSN  Site  Design  Options.  To 
evaluate  the  alternative  designs  for  the 
"LSN  site",  the  Technical  Working 
Group  of  the  LSNARP  identified  and 
characterized  five  design  alternatives  for 
review  by  the  full  Advisory  Panel. 
These  alternatives  were  then  reviewed 
by  the  full  LSNARP.  Two  of  the 
alternatives  that  were  identified  by  the 
Technical  Working  Group,  Alternatives 
2  and  4,  were  not  included  in  this 
analysis  because  no  members  of  the  LSN 
Advisory  Review  Panel  supported  these 
alternatives.  Therefore,  the  Conunission 
ultimately  considered  three  options  for 
the  design  architecture  of  the  central 
LSN  site  and  its  interaction  with 
participant  document  collection 
websites:  Design  Option  1  (TWG 
Alternative  1);  Design  Option  2  (TWG 
Alternative  3);  and  Design  Option  3 
(TWG  Alternative  5). 
■  Design  Option  1  is  characterized  by 
an  LSN  homepage/website  that  points 
end-users  to  the  web  accessible 
documentary  collections  of  each  of  the 
participants.  The  LSN  homepage/ 
website  adds  no  value  to  the  inherent 
information  management  capabilities 
found  at  any  of  the  participant  sites.  The 
"central  LSN  site"  simply  serves  as  a 
pointer  to  other  home  pages.  This 
option  provides  no  search  and  retrieval 
or  file  delivery  processes  to  any  user. 
The  participant  website  provides  the 
sole  search  and  retrieval  tools  to  access 
its  text  documents.  Participants  may  use 
any  software  to  provide  text  search  and 
retrieval,  and  those  packages  may 
represent  a  wide  range  of  capabilities 
from  minimal  to  fully  featured. 

The  recommended  design.  Design 
Option  2,  is  characterized  by  a  central 
LSN  homepage/website  developed  using 
portal  software  technology.  Web  portals 
represent  a  fully  featured  hardware  and 
software  environment  capable  of 
"crawling"  participant  documentary 
collection  websites,  characterizing  (to 
the  byte  level)  all  structxu^d  and 
imstructured  data  located  at  that  site, 
establishing  a  snapshot  at  defined 
points-in-time  as  baselines,  and  then 
routinely  "recrawling"  those  sites  and 


comparing  new  findings  against  the 
previous  baseline.  Portal  software  adds 
significant  value  to  the  inherent 
information  management  capabilities 
found  at  any  of  the  participant  sites. 
Each  participant  website  acts  as  a  file 
server  to  deliver  to  Internet  users  the 
text  documents  responsive  to  a  query 
found  through  a  search  at  the  central 
LSN  website. 

Under  a  portal  architecttu^,  the  LSN 
would  organize  and  identify  the 
contents  of  participant  collections  in  its 
own  underlying  database  environment 
for  structured  data  and  would  index 
imstructured  data  located  at  a 
"crawled"  location.  The  portal  software 
uses  these  imderlying  databases  to 
respond  to  search  queries  with  lists  of 
candidate  dociunents  that  are 
responsive  to  a  user's  request.  When  the 
user  seeks  to  retrieve  the  file,  the  portal 
software  directs  the  request  back  to  the 
original  source  (participant)  collection 
server  that  directly  delivers  the  file  back 
to  the  user.  Portal  software  provides  a 
single  user  search  interface  rather  than 
requiring  users  to  learn  the  search  and 
retrieval  commands  from  each  different 
site.  Portal  software  also  assigns  a 
imique  identifying  number  to  each  file 
regardless  of  file  location. 

Design  Option  3  is  identical  to  Design 
Option  2  except  that  (1)  when  the  user 
seeks  to  retrieve  the  file,  the  portal 
software  delivers  the  document  to  a  user 
from  the  copy  maintained  on  a  very 
large  storage  unit  that  would  be 
maintained  by  the  LSN  Administrator; 
and  (2)  the  storage  cache  is  provided 
with  high-capacity  bandwidth  under  the 
control  of  the  Administrator. 

The  Commission  believes  that  Design 
Option  1  is  of  low  benefit  in  terms  of 
delivering  efficient  or  effective  access  to 
users  and  shifts  the  cost  burden  to 
individual  ptuticipants.  This  Option 
creates  a  significant  risk  that  system 
implementation  and  operation  issues 
may  result  in  disputes  whose  resolution 
could  have  a  negative  impact  on  the 
NRC's  ability  to  meet  its  three-year 
schedule  for  making  a  decision  on 
repository  construction  authorization. 
The  Commission  would  also  note  that 
the  LSNARP  Technical  Working  Group 
did  not  believe  that  Design  Option  1 
provided  the  functionality  necessary  for 
the  system  to  be  effective. 

Although  Design  Option  3  adds  value 
over  and  above  the  design  in  Design 
Option  2,  it  has  the  highest  cost  of  all 
alternatives.  Design  Option  3,  while  it 
offers  more  assurance  of  performance 
and  document  delivery,  has  initial  costs 
to  NRC  almost  double  those  of  Design 
Option  2,  which  fulfills  the  same 
number  of  functional  requirements  as 
Design  Option  3.  Design  Option  3  may 
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also  present  a  potential  difficulty  for  the 
LSN  Administrator,  who  would  be  in  a 
position  of  being  accountable  for  the 
availability,  accuracy,  integrity,  and 
custodial  chain  of  participant  materials. 

The  Commission  believes  that  the 
recommended  design  represents  the 
least  cost  to  both  NRC  and  the 
individual  parties  to  the  HLW  licensing 
proceeding,  while  at  the  same  time 
providing  high  value  to  the  users.  It  is 
based  on  a  proven  technical  solution 
that  has  been  successfully  implemented; 
it  will  provide  a  docxunent  discovery 
system  that  will  facilitate  the  NRC's 
ability  to  comply  with  the  schedule  for 
decision  on  the  repository  construction 
authorization;  it  provides  an  electronic 
environment  that  facilitates  a  thorough 
technical  review  of  relevant 
documentary  material;  it  ensures 
equitable  access  to  the  information  for 
the  parties  to  the  HLW  licensing 
proceeding;  and  it  ensures  that 
dociunent  integrity  is  maintained  for  the 
duration  of  the  licensing  proceeding. 
Design  Option  2  most  consistently 
provides  the  information  tools  needed 
to  organize  and  access  large  participant 
collections.  It  features  adequately  scaled 
and  adaptable  hardware  and  software 
and  includes  comprehensive  security, 
backup,  and  recovery  capabilities. 

Regulatory  Flexibility  Certification 

1 1  As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  has  evaluated  the  impact  of 
the  final  rule  on  small  entities.  The  NRC 
has  established  standards  for 
determining  who  qualifies  as  small 
entities  (10  CFR  2.810).  The 
Commission  certifies  that  this  final  rule 
does  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  The  amendments  modify  the 
NRC's  rules  of  practice  and  procediue 
regarding  the  HLW  licensing 
proceeding.  Participants  will  be 
required  to  qaake  their  documentary 
material  available  electronically  on  a 
website  that  complies  with  the  basic 
design  standards  established  in  the  final 
rule.  Some  of  the  participants  affected 
by  the  final  rule,  for  example,  DOE, 
NRC,  the  State  of  Nevada,  would  not  fall 
within  the  definition  of  "small  entity" 
under  the  NRC's  size  standards.  Other 
parties  and  potential  parties  may  qualify 
as  "small  entities"  under  these  size 
standards.  However,  the  required 
standards  reflect  standard  business 
practice  for  making  material 
electronically  available.  In  addition,  the 
requirements  provide  flexibility  to 
participants  in  how  these  standards  are 
implemented.  No  comments  were 
submitted  on  this  issue  in  response  to 
the  proposed  rule. 


Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments 
would  not  include  any  provisions  that 
require  backfits  as  defined  in  10  CFR 
Chapter  I. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  10  CFR  Fart  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material,  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161, 181,  68  Stat.  948, 

953.  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended,  Pub.  L.  87-^15,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201.  88  Stat. 1242.  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62,  63,  81,  103, 104.  105,  68  Stat.  930.  932, 
933,  935,  936.  937,  938,  as  amended  (42 
U.S.C.  2073,  2092,  2093,  2111.  2133,  2134, 
2135);  sec.  114(f),  Pub.  L.  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(f)):  sec. 
102,  Pub.  L.  91-190,  83  Stat.  853.  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102. 103. 
104. 105. 183. 189,  68  Stat.  936,  937,  938, 

954.  955.  as  amended  (42  U.S.C.  2132.  2133. 
2134.  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  i,  o,  182, 186,  234, 
68  Stat.  948-951,  955,  83  Stat.  444.  as 
amended  (42  U.S.C.  2201  (b),  (i),  (o),  2236. 

-2282);  sec.  206,  88  Stat  1246  (42  U.S.C.  5846). 
Sections  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat.  890.  as  amended  by 
section  31001(s).  Pub.  L  104-134,  110  Stat. 
1321-373  (28  U.S.C.  2461  note).  Sections 
2.600-2.606  also  issued  under  sec.  102,  Pub. 


L.  91-190.  83  SUt.  853,  as  amended  (42 
U.S.C.  4332).  Sections  2.700a.  2.719  also 
issued  under  5  U.S.C.  554.  Sections  2.754, 
2.760,  2.770.  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  also  issued  under  sees. 
135, 141,  Pub.  L.  97-425,  96  Stat.  2232,  2741 
(42  U.S.C.  10155, 10161).  Section  2.790  also 
issued  under  sec.  103,  68  Stat.  936,  as 
amended  (42  U.S.C.  2133)  and  5  U.S.C.  552. 
Sections  2.800  and  2.808  also  issued  under 
5  U.S.C.  553.  Section  2.809  also  issued  under 
5  U.S.C.  553  and  sec.  29,  Pub.  L.  85-256.  71 
Stat.  579,  as  amended  (42  U.S.C.  2039). 
Subpart  K  also  issued  under  sec.  189.  68  Stat. 
955  (42  U.S.C.  2239);  see.  134.  Pub.  L.  97- 
425.  96  Stat.  2230  (42  U.S.C.  10154).  Subpart 
L  also  issued  under  sec.  189,  68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  under 
see.  6,  Pub.  L.  91-560, 84  Stat.  1473  (42 
U.S.C.  2135). 

2.  In  §  2.1001,  the  definition  of  "Full 
header"  is  removed  and  the  definitions 
of  "Bibliographic  header"  and  "Pre- 
license  application  phase"  are  revised  to 
read  as  follows: 

12.1001    Definitions. 

Bibliographic  header  means  the 
minimum  series  of  descriptive  fields 
that  a  potential  party,  interested 
governmental  participant,  or  party  must 
submit  with  a  document  or  oUier 
material. 
***** 

Pre-Iicense  application  phase  means 
the  time  period  before  the  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  is  docketed 
under  §  2.101(f)(3). 
***** 

3.  In  §  2.1003,  the  introductory  text  of 
paragraphs  (a)  and  (a)(2),  and  paragraph 
(a)(2)(xv)  are  revised  to  read  as  follows: 

§2.1003    AvailabilHy  of  material. 

(a)  Subject  to  the  exclusions  in 
§  2.1005  and  paragraphs  (b)  and  (c)  of 
this  section,  DOE  shall  make  available, 
no  later  than  six  months  in  advance  of 
submitting  its  license  application  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area,  the  NRC 
shall  make  available  no  later  than  thirty 
days  after  the  EKDE  certification  of 
compliance  under  §  2.1009(b).  and  each 
other  potential  party,  interested 
governmental  participant  or  party  shall 
make  available  no  later  than  ninety  days 
after  the  DOE  certification  of 
compliance  under  §  2.1009(b) — 
***** 

(2)  In  electronic  image  format,  subject 
to  the  claims  of  privilege  in  §  2.1006. 
graphic-oriented  documentary  material 
that  includes  raw  data,  computer  runs, 
computer  programs  and  codes,  field 
notes,  laboratory  notes,  maps,  diagrams 
and  photographs,  which  have  been 
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printed,  scripted,  or  hand  written.  Text 
embedded  within  these  dociunents  need 
not  be  separately  entered  in  searchable 
full  text.  A  bibliographic  header  must  be 
provided  for  all  graphic-oriented 
documentary  material.  Graphic-oriented 
dociunents  may  include — 
*        •        *        •        • 

(xv)  Descriptive  material  related  to  the 
information  identified  in  this  paragraph. 
***** 

4.  In  §  2.1009,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  2.1009    Procedures. 

***** 

(b)  The  responsible  official  designated 
under  paragraph  (a)(1)  of  this  section 
shall  certify  to  the  Pre-License 
Application  Presiding  Officer  that  the 
procedures  specified  in  paragraph  (a)(2) 
of  this  section  have  been  implemented, 
and  that  to  the  best  of  his  or  her 
knowledge,  the  dociunentary  material 
specified  in  §  2.1003  has  been  identified 
and  made  electronically  available.  The 
initial  certification  must  be  made  at  the 
time  the  participant  is  required  to 
comply  with  §  2.1003.  The  responsible 
official  for  the  EKDE  shall  also  update 
this  certification  at  the  time  DOE 
submits  the  license  application. 

5.  In  §  2.1010,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§2.1010    Pre-Lic«nse  Application  Presiding 
Officer. 

(a)*  *  • 

(2)  The  Pre-License  Application 
Presiding  Officer  shall  be  designated  at 
such  time  during  the  pre-license 
application  phase  as  the  Commission 
finds  it  appropriate,  but  in  any  event  no 
later  than  fifteen  days  after  the  EKDE 
certification  of  initial  compliance  under 
§  2.1009(b). 


6.  In  §  2.1011,  paragraphs  (b),  (c)(3), 
and  (c)(4)  are  revised  and  paragraphs 
(c)(6)  and  (c)(7)  are  added  to  read  as 
follows: 

§2.1011    Management  of  electronic 
Information. 

***** 

{b)(l)  The  NRC,  DOE,  parties,  and 
potential  parties  participating  in 
accordance  with  the  provision  of  this 
subpart  shall  be  responsible  for 
obtaining  the  computer  system 
necessary  to  comply  with  the 
requirements  for  electronic  document 
production  and  service. 

(2)  The  NRC,  DOE,  parties,  and 
potential  parties  participating  in 
accordance  with  the  provision  of  this 
subpart  shall  comply  with  the  following 
standards  in  the  design  of  the  computer 


systems  necessary  to  comply  with  the 
requirements  for  electronic  document 
production  and  service: 

(i)  The  participants  shall  make  textual 
(or,  where  non-text,  image)  versions  of 
their  documents  available  on  a  web 
accessible  server  which  is  able  to  be 
canvassed  by  web  indexing  software 
(i.e.,  a  "robot",  "spider",  "crawler")  and 
the  participant  system  must  make  both 
data  files  and  log  files  accessible  to  this 
software. 

(ii)  The  participants  shall  make 
bibliographic  header  data  available  in 
an  HTTP  (Hypertext  Transfer  Protocol) 
accessible,  ODBC  (Open  Database 
Connectivity)  and  SQL  (Structiu-ed 
Query  Language)-compliant  (ANSI 
IX3.135-1992/ISO  9075-1992)  database 
management  system  (DBMS). 
Alternatively,  the  structiu^d  data 
containing  the  bibliographic  header  may 
be  made  available  in  a  standard 
database  readable  (e.g.,  XML  (Extensible 
Markup  Language  http://www.w3.org/ 
xml/),  comma  delimited,  or  comma 
separated  value  (.csv))  file. 

(iii)  Textual  material  must  be 
formatted  to  comply  with  the  ISO/IEC 
8859-1  character  set  and  be  in  one  of 
the  following  acceptable  formats:  ASCII, 
native  word  processing  (Word, 
WordPerfect),  PDF  Normal,  or  HTML. 

(iv)  Image  files  must  be  formatted  as 
TIFF  CCITT  G4  for  bi-tonal  images  or 
PNG  (Portable  Network  Graphics)  per 
[http://www.w3.org/TR/REC-png- 
multi.html])  format  for  grey-scale  or 
color  images,  or  PDF  (Portable 
Document  Format— Image).  TIFF,  PDF, 
or  PNG  images  will  be  stored  at  300  dpi 
(dots  per  inch)  or  greater,  grey  scale 
images  at  150  dpi  or  greater  with  eight 
bits  of  tonal  depth,  and  color  images  at 
150  dpi  or  greater  with  24  bits  of  color 
depth.  Images  found  on  participant 
machines  will  be  stored  as  single  image- 
per-page  to  fecilitate  retrieval  of  no 
more  than  a  single  page,  or  alternatively, 
images  may  be  stored  in  an  image-per- 
document  format  if  software  is 
incorporated  in  the  web  server  that 
allows  image-per-page  representation 
and  delivery. 

(v)  The  participants  shall 
programmatically  link,  preferably  via 
hyperlink  or  some  other  automated 
process,  the  bibliographic  header  record 
with  the  text  or  image  file  it  represents. 
Each  participant's  system  must  afford 
the  LSN  software  enough  information  to 
allow  a  text  or  image  file  to  be  identified 
to  the  bibliographic  data  that  describes 
it. 

(vi)  To  facilitate  data  exchange, 
participants  shall  adhere  to  hardware 
and  software  standards,  including,  but 
not  limited  to: 


(A)  Network  access  must  be  HTTP/ 1.1 
[http://www.faqs.org/rfcs/rfc2068.html] 
over  TCP  (Transmission  Control 
Protocol,  [http://www.faqs.org/rfcs/ 
rfc793.html])  over  IP  (Internet  Protocol, 
[http:/7www.faqs.org/rfcs/rfc791  .html]). 

(B)  Associating  server  names  with  DP 
addresses  must  follow  the  DNS  (Domain 
Name  System),  [http://www.faqs.org/ 
rfcs/rfcl034.html]  and  [http:// 

www.  faqs .  org/rfcs/rfcl  035  .html] . 

(C)  Web  page  construction  must  be 
HTML  [http://www.w3.org/TR/REC- 
html40/]. 

(D)  Electronic  mail  (e-mail)  exchange 
between  e-mail  servers  must  be  SMTP 
(Simple  Mail  Transport  Protocol,  [http:/ 
/www.faqs.org/rfcs/rfc821  .html]). 

(E)  Format  of  an  electronic  mail 
message  must  be  per  [http:// 
www.faqs.org/rfcs/rfc822.html] 
optionally  extended  by  MIME 
(Multipurpose  Internet  Mail  Extensions) 
per  [http://www.faqs.org/rfcs/ 
rfc2045.html])  to  accommodate 
multipurpose  e-mail. 

(c)  *  *  * 

(3)  Identify  any  problems  experienced 
by  participants  regarding  LSN 
availability,  including  the  availability  of 
individual  participant's  data,  and 
provide  a  recommendation  to  resolve 
any  such  problems  to  the  participant(s) 
and  the  Pre-License  Application 
Presiding  Officer  relative  to  the 
resolution  of  any  disputes  regarding 
LSN  availability,  including  disputes  on 
the  availability  of  an  individual 
participant's  data; 

(4)  Identify  any  problems  regarding 
the  integrity  of  dociunentary  material 
certified  in  accordance  with  §  2.1009(b) 
by  the  participants  to  be  in  the  LSN,  and 
provide  a  recommendation  to  resolve 
any  such  problems  to  the  participant(s) 
and  the  Pre-License  Application 
Presiding  Officer  relative  to  the 
resolution  of  any  disputes  regarding  the 
integrity  of  documentary  material; 
***** 

(6)  Evaluate  LSN  participant 
compliance  with  the  basic  design 
standards  in  paragraph  (b)(2)  of  this 
section,  and  provide  for  individual 
variances  from  the  design  standards  to 
accommodate  changes  in  technology  or 
problems  identified  during  initial 
operability  testing  of  the  individual 
documentary  collection  websites  or  the 
"central  LSN  site". 

(7)  Issue  guidance  for  LSN 
participants  on  how  best  to  comply  with 
the  design  standards  in  paragraph  (b)(2) 
of  this  section. 
***** 

7.  In  §  2.1012,  paragraph  (a)  is  revised 
to  read  as  follows: 
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|2.1012    Compliance, 
(a)  If  the  Department  of  Energy  fails  to 
lake  its  initial  certification  at  least  six 
months  prior  to  tendering  the 
application,  upon  receipt  of  the 
tendered  application,  notwithstanding 
the  provisions  of  §  2.101(f)(3),  the 
Director  of  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards  will  not 
docket  the  application  until  at  least  six 
months  have  elapsed  from  th.e  time  of 
certification.  The  Director  may 
determine  that  the  tendered  application 
is  not  acceptable  for  docketing  under 
this  subpart  if  the  application  is  not 
accompanied  by  an  updated 
certification  pursuant  to  §  2.1009(b),  or 
if  the  Secretary  of  the  Commission 
determines  that  the  application  cannot 
be  effectively  accessed  through  the 
Commission's  electronic  docket  system. 
«        *      J  *        * 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  May  2001. 
For  the  Nuclear  Regulatory  Commission. 

Annette  Vietti-Cook, 

secretary  of  the  Commission. 

{FR  Doc.  01-13609  Filed  5-30-01;  8:45  am] 

^lUINO  C006  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  2000-NE-58-AD;  Amendment 
^12239;  AD  2001-10-13] 

^N2120-AA64 

Airworthiness  Directives;  Britax  Sell 
Gmbh  &  Co.  OHG  Water  Boilers, 
Coffee  IMakers,  and  Beverage  Makers 

4kQENCY:  Federal  Aviation 
Administration,  DOT. 
Action:  Final  rule;  request  for 
^mments. 


Nummary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
Applicable  to  certain  Britax  Sell  Gmbh  & 
Co.  OHG  water  boilers,  coffee  makers, 
ind  beverage  makers.  This  action 
requires  inspecting  the  wiring  for 
indications  of  overheating  or  electrical 
arcing,  and  if  indications  are  found, 
replacing  the  wiring.  This  amendment  is 
prompted  by  reports  of  discolored  and 
partially  melted  wires.  The  actions 
specified  in  this  amendment  are 
intended  to  prevent  a  fire  in  the  galley 
compartment  due  to  inadequate 
^mping  of  the  electrical  terminal 
contact  pins,  which  could  result  in 
imoke  in  the  cockpit  and  cabin  and  loss 
3f  control  of  the  airplane. 


DATES:  Effective  June  15,  2001.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  15,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  30,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
58-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcommentdfaa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Britax 
SeU  GmbH  &  Co.  OHG,  MPL  Mr.  H.D. 
Poggensee,  P.O.  Box  1161.  35721 
Herbom  Germany,  telephone 
international  code  49-2772-707-0;  fax 
international  code  49-2772-707-141. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
781-238-7155;  fax  781-238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LB A),  which  is 
the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
Britax  Sell  Gmbh  &  Co.  OHG  coffee 
makers,  water  boilers,  and  beverage 
makers.  The  LB  A  advises  that  there 
have  been  10  reports  of  discolored  wires 
and  two  reports  of  partially  melted 
wires.  The  crimping  of  the  presently 
installed  Faston  Terminals  part  number 
(P/N)  3-520133-2  with  blue  nylon 
insulation  may  be  insufficient  for 
carrying  the  full  electrical  current 
flowing  through  that  terminal.  The 
insufficient  crimping  could  cause  an 
increased  contact  resistance  in  the 
terminal.  The  increased  contact 
resistance  could  result  in  an  increased 
terminal  temperature,  discoloration  of 
the  insulation,  and  a  melting  of  the 
terminal  insulation. 

ManufiBCturer's  Service  Information 

Britax  Sell  Gmbh  &  Co.  OHG  has 
issued  service  bulletins  (SB's)  E33-4- 


007SB,  Revision  2,  dated  December  4, 
2000;  E33-4-009SB,  dated  October  24, 
2000;  E33-4-O10SB,  dated  October  20, 
20O0;  E33-4-011SB,  dated  October  21, 
2000;  E33-4-012SB,  dated  October  24. 
2000;  E33-4-013SB,  dated  October  23, 
2000;  E33-4-014SB,  Revision  1.  dated 
November  6,  2000;  E33-4-015SB,  dated 
October  23.  2000;  and  E33-4-016SB, 
Revision  1,  dated  November  6,  2000; 
that  specify  procedures  for  replacing  the 
wires  on  temperature  limiters  installed 
on  certain  P/N  water  boilers,  coffee 
makers,  and  beverage  makers.  The  LB  A 
classified  these  service  bulletins  as 
mandatory  and  issued  AD  2000-379  in 
order  to  assure  the  airworthiness  of 
these  products  in  Germany. 

Bilateral  Airworthiness  Agreement 

These  appliances  are  manufactured  in 
Germany  and  are  used  on  airplanes  that 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
used  on  airplanes  certificated  for 
operation  in  the  United  States. 

Requirements  of  This  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  appliances  that  are 
used  on  aircraft  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  a  fire  in  the  galley  compartment 
due  to  inadequate  crimping  of  the 
electrical  terminal  contact  pins,  which 
could  result  in  smoke  in  the  cockpit  and 
cabin  and  loss  of  control  of  the  airplane. 
This  AD  requires  an  inspection  for 
discoloration  or  melting  of  the  wires, 
and  if  discolored  or  melted,  the 
replacement  of  wires  on  the  temperature 
limiters  installed  on  certain  water 
boilers,  coffee  makers,  and  beverage 
makers  with  P/N's  that  are  listed  in  this 
AD.  The  replacements  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously. 

Immediate  Adoption 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


• 
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Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  hiterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

This  final  rule  does  not  have 
federahsm  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 


effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  EKDT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2001-10-13    Britax  Sell  Gml)li  &  Co.  OHG: 

Amendment  39-12239.  Docket  2000-NE- 
58-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  certain  Britax  Sell  Cmbh  ft  Co. 
OHG  water  boilers,  coffee  makers,  and 
beverage  makers,  listed  by  part  number  (P/N) 
and  serial  number  (SN)  in  Table  1  of  this  AD. 
These  products  are  installed  on  but  not 
limited  to  Airbus  Industrie  A319,  A320, 
A330,  AVRO  RJ,  Boeing  Company  717,  737, 
747,  757,  767,  777,  and  Bombardier  RJ 
airplanes. 

Note  1:  This  AD  applies  to  each  appliance 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
appliances  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required 
within  50  flight  hours  after  the  effective  date 
of  this  AD,  unless  already  done. 

To  prevent  a  fire  in  the  galley  compartment 
due  to  inadequate  crimping  of  the  electrical 
terminal  contact  pins,  which  could  result  in 
smoke  in  the  cockpit  and  cabin  and  loss  of 
control  of  the  airplane,  do  the  following: 

(a)  Inspect  wire  terminals  (faston  type)  on 
temperature  limiters  of  remote  water  boilers, 
coffee  makers,  water  boilers,  and  beverage 
makers  that  are  listed  by  P/N  in  Table  1  of 
this  AD  for  discoloration  or  melting  of  wire 
terminal  insulation. 

(b)  If  terminal  insulation  is  discolored  or 
melted,  replace  the  entire  wire  in  accordance 
with  the  applicable  service  bulletin  (SB) 
specified  for  the  appliance  in  Table  1  as 
follows: 


Table  1.— Appliance  P/N  and  Appucable  SB  for  Wire  Replacement 


Appliance 


Appliance  P/N 


SN 


Tank  assembly  P/N 


(1 )  Remote  Water  Boiler      62204-001-029, 

62204-001-031, 
62204-001-037, 
62204-001-043, 
62204-001-047,  and 
62204-001-049. 


00-04-0001  thmOO- 
07-0033  and  00-07- 
0038. 


62203-001-005  and 
62203-001-007. 


Replace  wiring  in  accordance  with 
SB 

E33-4-007SB,  Revision  2.  dated 
December  4,  2000.  /Vccomplish- 
ment  Instructions  3.A.  through 
3.0. 


(2)  Coffee  Maker 


(i)  64755 00-05-0001  and  00-         64761-025-001 

09-0003. 


E33-4-009SB,  dated  October  24, 
2000,  Accomplish  lnstructk>ns  3. A. 
through  3.J. 
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TABLE  1.— APPLIANCE  P/N  AND  APPLICABLE  SB  FOR  WIRE  REPLACEMENT— Continued 


Appliance 


Appliance  P/N 


SN 


Tank  assembly  P/N 


Replace  wiring  in  accordance  with 
SB 


(ii)  64753-001-003 


00-01-0001  thm  00- 
06-0060,  00-07- 
0065  thm  00-09- 
0079. 


64761-025-001  E33-4-011SB.   dated  October  21. 

2000,  Accomplish  Instructkxts  3.A. 
through  3.J. 

64761-025-001  E33-4-012SB,   dated   October  24, 

2000,  Accomplish  lnstrijctk>ns  3.A 

through  3.J. 
64769-025-003 E33-4-013SB.   dated   October  23, 

2000,  Accomplish  Instructkxts  3.A. 

through  3.0. 
64790-331-001  E33-4-015SB,   dated  October  23, 

2000,  Accomplish  instructions  3.A 

through  3.L 

62197-015-001  E33-4-010SB,   dated   October  20. 

2000,  Accomplish  Instructkjns  3.A. 
through  3.S. 


(ill)  64753-201-003  00-05-0001  and  00- 

05-0002. 

(Iv)  64769-001-005  and    00-04-0001  thm  OO- 
64769-001-007.  09-0033. 

(V)  64790-1 00-08-0001  thm  00- 

08-0003. 


(3)  Water  Boiler 62197-001-001 


00-04-0001  thru  00- 
05-0023,  00-08- 
0026,  thm  00-09- 
0052  and  00-09- 
0055. 


(4)  Beverage  Maker  (I)  64771-001-001 


(ii)  64771-001-003 


00-04-0013  thru  00- 
04-0039,00-04- 
0043  thm  00-08- 
0302,  00-08-0307 
thm  00-08-0346,  and 
00-09-0368  thm  00- 
09-0371. 

00-02-0001  thm  00- 
03-0005,00-04- 
0007  thm  00-04-    ' 
0012,  00-04-0042 
thm  00-04-0042,  00- 
04-0053  thm  00-04- 
0057,  00-05-0087 
thm  00-05-0094,  00- 
07-0135  thm  00-07- 
0138,00-08-0303 
thm  00-08-306,  00- 
08-0347  thm  00-08- 
0354,  and  00-09- 
0365  thm  00-09- 
0367. 


64771-025-005 


64771-025-001 


E33-4-014SB,  Reviston  1.  dated 
November  6,  2000,  /Vccomplish- 
ment  Instructkxis  3.A.  through  3.J. 


E33-4-016SB,    Reviskxi    1,    dated 

November  6,   2000,  Accomplish- 

~~  ment  Instructions  3.A.  through  3.J. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office  (AGO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Boston  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ht)m  the  Boston 
ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 


and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference  Material 

(e)  The  actions  required  by  this  AD  shall 
be  performed  in  accordance  with  the 
following  Britax  Sell  Gmbh  &  Co.  OHG 
service  bulletins,  as  applicable: 


Document  No. 


Pages 


Revision 

Revision  2  ... 

Original  

Original  

Original  

Original  

Original  

Reviskxi  1  ... 

Origir»l  

Reviskxi  1  ... 


Date 


E33-4-007SB,  Total  pages:  7 
E33-4-009SB;  Total  pages:  5 
E33-4-010SB;  Total  pages:  5 
E33-4-011SB;  Total  pages:  5 
E33-4-012SB;  Total  pages:  5 
E33-4-013SB;  Total  pages:  5 
E33-4-014SB;  Total  pages:  5 
E33-4-015SB;  Total  pages:  5 
E33-4-016SB;  Total  pages:  5 


All 
AH 
AM 
AH 
AH 
AH 
AH 
AH 
AH 


December  4,  2000. 
October  24,  2000. 
October  20.  2000. 
October  21 ,  2000. 
October  24.  2000. 
October  23,  2000. 
November  6,  2000. 
October  23,  2000. 
November  6,  2000 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Britax  Sell  GmbH  &  Co.  OHG.  MPL  Mr. 
H.D.  Poggensee,  P.O.  Box  1161.  35721 
Herborn  Germany,  telephone  international 
code  49-2772-707-0;  fax  international  code 
49-2772-707-141.  Copies  may  be  inspected 
at  the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  airworthiness 
directive  2000-379,  dated  November  13, 
2000. 

EfliBCtive  Date  of  This  AD 

[i]  This  amendment  becomes  effective  on 
June  15,  2001. 

Issued  in  Burlington,  Massachusetts,  on 
May  17,  2001. 

Diane  S.  Romanosky,  « 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  01-13182  Filed  5-30-01;  8:45  am] 
BUJN6  CODE  4910-1»-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-MM-207-AD;  Amendment 
39-12242;  AD  2001-11-01] 

RIN2120-AA64 

Airwontiiness  Directives;  McDonnell 
Dotjglas  Model  DC-9-32  Series 
Airplanes  Modified  Per  Supplemental 
Type  Certificate  SA4371NM 

AGENCY:  Federal  Aviation 
Administration,  IXDT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-9-32  series  airplanes 
modified  per  Supplemental  Type 
Certificate  SA4371NM,  that  requires  an 
inspection  to  determine  if  certain 
grotmd  wires  on  the  water  heater  of 
each  lavatory  are  installed,  and 
corrective  action,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  detect  improper  grounding 
of  a  water  heater,  which,  coupled  with 
an  internal  short  in  the  water  heater, 
could  residt  in  heat  or  smoke  damage  or 
a  fire  on  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  July  5,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  5,  2001. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  from  Hexcel  Interiors,  3225 
Wobum  Street,  Bellingham,  Washington 
98226;  or  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
{D80O-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2788;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  McDonnell 
Douglas  Model  DC-9-32  series 
airplanes  modified  per  Supplemental 
Type  Certificate  SA4371NM  was 
published  in  the  Federal  Register  on 
February  15,  2001  (66  FR  10380).  That 
action  proposed  to  require  an  inspection 
to  determine  if  certain  ground  wires  on 
the  water  heater  of  each  lavatory  are 
installed,  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  30  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  20 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  1  work  horn  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiires,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $1,200,  or  $60  per 
airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  nequfrements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
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39.13    [Ammded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-11-01    McDonnell  Douglas: 

Amendment  39-12242.  Docket  2000- 
NfM-207-AD. 

Applicability:  Model  DC-9-32  series 
airplanes  modified  per  Hexcel  Supplemental 
Type  Certificate  (STC)  SA4371NM,  as  listed 
in  Hexcel  Service  Bulletin  110000-25-001, 
dated  March  31,  2000;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  improper  grounding  of  a  water 
heater,  which,  coupled  with  an  internal  short 
in  the  water  beater,  could  result  in  heat  or 
smoke  damage  or  a  fire  on  the  airplane, 
accomplish  the  following: 

Inspection  and  Corrective  Action 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  to  determine  if  ground 
wires  are  installed  between  the  top  of  the 
water  heater  and  the  sink  unit  and  between 
the  sink  unit  and  the  mounting  flange  of  the 
toilet  flush  timer  module  on  each  lavatory,  ' 
per  Hexcel  Service  Bulletin  110000-25-001, 
dated  March  31,  2000.  If  any  ground  wire  is 
not  installed,  before  further  flight,  install  a 
ground  wire  assembly  per  the  service 
bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Utemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
idjustment  of  the  compliance  time  that 
)rovides  an  acceptable  level  of  safety  may  be 
ised  if  approved  by  the  Manager,  Seattle 
Urcraff  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 

an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incoqioration  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Hexcel  Service  Bulletin  110000-25-001, 
dated  March  31,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Hexcel  Interiors,  3225  Wobum 
Street,  Bellingham,  Washington  98226;  or 
Boeing  Commercial  Aircraft  Group,  Long 
Beach  Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Data  and  Service  Management,  Dept.  C1-L5A 
(D800-0024).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washington. 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
July  5.  2001. 

Issued  in  Renton,  Washington,  on  May  18, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-13181  Filed  5-30-01;  8:45  am] 

BILLING  COOe  49ia-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  257 

[Release  No.  35-27404;  File  No.  S7-07-01] 
RIN  3235-AI12 

Electronic  Recordkeeping  by  Public 
Utility  Holding  Companies 

AGENCY:  Sectu-ities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  amendments  to 
revise  rules  under  the  Public  Utility 
Holding  Company  Act  of  1935  regarding 
recordkeeping  requirements  for 
registered  public  utility  holding 
companies  and  their  mutual  or 
subsidiary  service  companies.  The 
current  rules  were  most  recently 
updated  in  1984  and  allow  regulated 
companies  to  preserve  records  using 
storage  media  such  as  paper,  magnetic 


tape,  and  microfilm.  The  amendments 
will  expand  the  approved  recordkeeping 
methods  to  allow  the  use  of  modem 
information  technology  resoiuces.  The 
Commission  is  adopting  these  rule 
amendments  in  response  to  the  passage 
of  the  Electronic  Signatures  in  Global 
and  National  Commerce  Act,  which 
encourages  federal  agencies  to 
accommodate  electronic  recordkeeping. 

EFFECTIVE  DATE:  May  31.  2001; 

FOR  FURTHER  INFORMATKM  CONTACT: 
Catherine  A.  Fisher.  Assistant  Director, 
Robert  P.  Wason,  Chief  Financial 
Analyst,  or  Victoria  J.  Adraktas, 
Attorney-Advisor,  Office  of  Public 
UtiUty  Regulation.  (202)  942-0545. 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0503. 

SUPPLEMENTARY  INFORMATION:  The 
Seciuities  and  Exchange  Conunission 
("Commission")  today  is  adopting 
amendments  to  rule  1  (17  CFR  257.1],' 
regarding  the  preservation  and 
destruction  of  records  of  registered 
public  utility  holding  companies  and  of 
mutual  and  subsidiary  service 
companies,  tmder  the  Public  UtiUty 
Holding  Company  Act  of  1935  [15 
U.S.C.  79]  ("Holding  Company  Act"). 

Executive  Summary 

Federal  law  requires  registered  pubUc 
utility  holding  companies  and  their 
mutual  or  subsidiary  service  companies 
to  make  and  keep  books  and  records. ^ 
The  recordkeeping  requirements  are  a 
key  part  of  the  Commission's  pubUc 
utility  holding  company  regulatory 
program  because  they  allow  us  to 
monitor  the  operations  of  companies 
and  to  evaluate  their  compliance  with 
federal  law.  The  recordkeeping  rule 
ciurently  permits  records  to  be 
preserved  and  maintained  using  storage 
media  such  as  paper,  magnetic  tape,  and 
microfilm.  In  light  of  the  advances  in 
information  technology  since  the  rule 
was  promulgated  in  1984  and  in 
particular  the  rapid  changes  in 
technology  in  recent  years,  we  believe 
that  we  should  revise  the  standards  for 
permissible  recordkeeping  media  to 
allow  the  use  of  ciurent  electronic 
recordkeeping  and  storage  resources  in 


'  Unless  otherwise  noted,  all  references  to  rule  1 
will  be  tol7  CFR  257.1. 

^"Company"  or  "companies"  means  a  service 
company  subject  to  17  CFR  250.93.  or  a  holding 
company  subject  to  17  CFR  250.26.  which  is  not  an 
electric  utility  company  or  a  gas  utility  company, 
and  any  predecessor  or  inactive  or  dissolved 
associate  company,  the  records  of  which  are  in  the 
possession  or  control  of  such  company. 
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maintaining  required  records. ^ 
Moreover,  because  the  proposed 
amendments  do  not  specify  the  use  of 
any  particular  technologies,  they  allow 
for  the  adoption  of  new  technologies  in 
the  future.  Finally,  we  are  also 
interpreting  rule  1  to  be  the  exclusive 
means  by  which  companies  can  comply 
with  the  recordkeeping  provisions  of  the 
Electronic  Signatures  in  Global  and 
National  Commerce  Act  ("Electronic 
Signatures  Act,"  "Act,"  or  "ESIGN"). 

Last  year.  Congress  passed  the  Act  to 
facilitate  the  use  of  electronic  records 
and  signatures  in  interstate  and  foreign 
commerce.*  Consistent  with  the  pinpose 
and  goals  of  the  Electronic  Signatines 
Act,  we  are  amending  the  Holding 
Company  Act  rules  to  expand  the 
circumstances  under  which  companies 
may  keep  their  records  on  electronic 
storage  media.  We  are  also  updating  our 
recordkeeping  rules  and  amending  them 
for  clarification.  The  amendments  are 
designed  to  update  rule  1  to  reflect  and 
accommodate  companies'  use  of  modem 
information  technology  resources  to 
maintain  and  index  records. 

I.  Discussion 

A.  Amendments  to  Rule  1 

The  Commission  is  amending  rule  1 
to  permit  companies  to  keep  their 
records  in  an  electronic  format.  We  also 
proposed  to  clarify  the  obligation  of 
companies  to  provide  copies  of  their 
records  to  Conunission  examiners,  and 
to  incorporate  terminology  used  in 
electronic  recordkeeping  rules  under  the 
Securities  Exchange  Act  of  1934  into 
rule  1.5  We  received  six  comment  letters 
addressing  the  proposal.^  Commenters 
supported  the  proposed  amendments, 
and  we  are  adopting  them  substantially 
as  proposed,  with  a  few  changes  in 
response  to  concerns  expressed  by 
commenters. 


^  We  recognize  that  the  standards  for  electronic 
recordkeeping  we  are  adopting  for  registered  public 
utility  holding  companies  are  different  from  rules 
we  have  adopted  for  broker-dealers,  which  require 
brokerage  records  to  be  preserved  in  a  non- 
rewritable,  non-erasable  (the  "write-once,  read 
many"  or  "WORM")  format.  There  are,  however, 
significant  differences  between  the  industries.  In 
addition,  we  have  not  experienced  any  significant 
problems  with  registered  holding  companies 
altering  stored  records.  In  light  of  these  factors,  the 
costs  of  requiring  registered  public  utility  holding 
companies  to  invest  in  new  electronic 
recordkeeping  technologies  may  not  be  justified. 

*  Electronic  Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  106-229  (see  Preamble). 

*  See  Electronic  Recordkeeping  by  Public  Utility 
Holding  Companies,  Holding  Company  Act  Release 
No.  25357  (Mar.  19,  2001)  (66  FR  16158  (Mar.  23. 
2001)1  ("Proposing  Release")  at  section  l.B. 

^  The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW., 
Washington,  DC  (File  No.  S7-O7-01). 


We  are  expanding  the  variety  of 
formats  that  companies  may  use  to 
maintain  required  records  to  include 
electronic  and  micrographic  storage 
media.  Under  the  revised  rule  1, 
companies  are  permitted  to  maintain 
records  electronically  if  they  establish 
and  maintain  procedures:  (i)  To 
safeguard  the  records  from  loss, 
alteration,  or  destruction,  (ii)  to  limit 
access  to  the  records  to  authorized 
personnel,  the  Commission,  and 
directors  of  the  company,  and  (iii)  to 
ensure  that  electronic  copies  of  non- 
electronic originals  are  complete,  true, 
and  legible.^ 

We  are  also  amending  the  rules  to 
clarify  the  obligation  of  companies  to 
provide  copies  of  their  records  to 
Commission  examiners.  The 
amendments  make  clear  that  companies 
may  be  requested  to  promptly  provide 
(i)  legible,  true,  and  complete  copies  of 
records  in  the  medium  and  format  in 
which  they  are  stored,  and  printouts  of 
such  records;  and  (ii)  means  to  access, 
view,  and  print  the  records.^ 

We  are  not  adopting  a  proposed 
amendment  that  would  have  stated  that 
records  are  to  be  provided  in  no  case 
more  than  one  business  day  after  a 
request.^  Some  commenters  were 
concerned  that  such  an  amendment 
could  preclude  companies  from 
agreeing  to  a  schedule  of  record 
production  with  the  examination  staff  to 
produce  certain  dociunents  immediately 
and  other  dociunents,  that  are  not 
immediately  accessible,  on  a  delayed 
basis.  We  agree  that  such  arrangements 
when  entered  into  and  performed  in 
good  faith  by  the  examined  entity  can 
facilitate  the  examination  process. 
While  the  "promptly"  standard  imposes 
no  specific  time  limit,  we  expect  that  a 
company  would  be  permitted  to  delay 
furnishing  electronically  stored  records 
for  more  than  24  hours  only  in  unusual 
circumstances.  At  the  same  time,  we 
believe  that  in  many  cases  companies 
could,  and  therefore  will  be  required  to, 
furnish  records  immediately  or  within  a 
few  hours  of  request. 

In  addition,  commenters  raised 
concerns  that  the  amendment  requires 
companies  to  maintain  duplicate  copies 
of  records.  We  wish  to  clarify  that  this 


requirement  only  applies  to  records 
stored  on  eljectronic  or  micrographic 
media.  It  is  not  a  requirement  for 
records  kept  in  any  other  type  of  media. 
These  duplicates  may  be  maintained  in 
any  media  form. 

B.  Electronic  Signatures  Act 

Under  the  Electronic  Signatures  Act, 
an  agency's  recordkeeping  requirements 
may  be  met  by  retaining  electronic 
records  that  accurately  reflect  the 
information  set  forth  in  the  record,  and 
remain  accessible  to  all  persons  who  are 
entitled  to  access,  in  a  format  that  can 
be  accurately  reproduced.^"  The  Act 
allows  us  to  interpret  this  provision 
pursuant  to  oin  authority  imder  the 
Holding  Company  Act.^'  Our 
interpretation  of  the  Electronic 
Signatures  Act  must  be  consistent  with 
the  Act  and  not  add  to  its 
requirements. ^2  The  interpretation  must 
be  based  on  findings  that  (i)  our 
interpreting  regulations  are  substantially 
justified;  (ii)  the  methods  selected  to 
carry  out  oin  purposes  are  substantially 
equivalent  to  the  requirements  imposed 
on  records  that  are  not  electronic 
records  and  will  not  impose 
imreasonable  costs  on  the  acceptance 
and  use  of  electronic  records;  and  (iii) 
the  methods  selected  to  carry  out  oui 
purposes  do  not  require,  or  accord 
greater  legal  status  or  effect  to,  the 
implementation  or  application  of  a 
specific  technology  or  technical 
specification  for  performing  the 
functions  of  creating,  storing, 
generating,  receiving,  communicating, 
or  authenticating  electronic  records  or 
electronic  signatures. ^^  The  Electronic 
Signatures  Act  explicitly  authorizes 
agencies  to  interpret  the  Act's  electronic 
recordkeeping  provisions  to  specify 
performance  standards  to  assure 
accuracy,  record  integrity,  and 
accessibility  of  electronically  retained 
records.'* 


'  Rule  1.  One  commenter  expressed  concern  that 
the  restriction  on  access  to  records  required  to  be 
maintained  would  restrict  companies  from  allowing 
access  to  records  by  properly  authorized  employees. 
We  note  that  "authorized  personnel"  in  the  text  of 
the  rule  is  intended  to  permit  companies  to  allow 
access  to  required  records  to  any  person  the 
company  chooses  to  provide  access.  The  objective 
of  this  restriction  is  to  ensure  that  companies 
adequately  safeguard  records  from  unauthorized 
access. 

"Rule  1(e)(2). 

"See  proposed  rule  l(e)(2)(ii). 


'DESIGN  section  101(d)(1). 

>'  Under  the  Electronic  Signatures  Act,  a  federal 
regulatory  agency  (like  the  Commission)  that  is 
responsible  for  rulemaking  under  any  other  statute 
(such  as  the  Public  Utility  Holding  Company  Act) 
"may  interpret  section  101  [of  the  Electronic 
Signatures  Act]  with  respect  to  such  statute  through 
the  issuance  of  regulations  pursuant  to  a  statute;  or 
to  the  extent  such  agency  is  authorized  by  statute 
to  issue  orders  or  guidance,  the  issuance  of  orders 
or  guidance  of  general  applicability  that  are  ^ 

publicly  available  and  published  (in  the  Federal 
Register  in  the  case  of  an  order  or  guidance  issued 
by  a  Federal  regulatory  agency)."  ESIGN  section 
104(b). 

<2  ESIGN  section  104(b)(2)(A)  and  (B). 

"ESIGN  section  104(b)(2)(C). 

'«  ESIGN  section  104(b)(3).  Such  performance 
standards  may  be  specified  in  a  manner  that 
imposes  a  requirement  in  violation  of  the  general 
prohibition  against  selecting  methods  that  require 
or  accord  greater  legal  status  or  effect  to  the 
implementation  or  application  of  a  specific 
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We  interpret  the  Electronic  Signatures 
Act  with  respect  to  the  Holding 
Company  Act  to  require  companies  to 
comply  with  the  requirements  of  rule  1 
when  they  keep  required  records  on 
electronic  storage  media.  Companies, 
therefore,  can  comply  with  the 
requirements  of  the  Electronic 
Signatiu-es  Act  only  by  complying  with 
the  requirements  of  amended  rule  1.  In 
the  proposing  release,  we  asked  for 
comment  on  whether  these 
interpretations  were  consistent  with  the 
Electronic  Signatures  Act's 
requirements.  15  Commenters  generally 
agreed  that  our  interpretation  of  the 
Electronic  Signatures  Act  was 
reasonable.  As  discussed  below,  our 
rules  and  interpretation  satisfy  all  the 
requirements  of  the  Electronic 
Signatines  Act.  ~ 

1.  Consistency  With  Electronic 
Signatures  Act 

Rule  1  is  consistent  with  the 
Electronic  Signatures  Act.  The  Act 
permits  federally  required  records  to  be 
retained  in  an  electronic  format,  and  we 
are  amending  rule  1  to  permit 
companies  to  maintain  all  required 
records  electronically. 

2.  No  Additional  Requirements 

Rule  1  imposes  no  requirements  in 
addition  to  those  imposed  by  the  Act. 
The  Electronic  Signatures  Act  requires 
electronic  records  to  be  stored  in  a 
manner  that  ensures  that  they  are 
accurate,  accessible,  and  capable  of 
being  accurately  reproduced  for  later 
reference. IS  The  rule  requires 
companies  that  maintain  their  records 
electronically  to  comply  with  certain 
conditions  that  are  consistent  with  the 
requirements  of  the  Act  and  that  are 
designed  to  bring  about  companies' 
compliance  with  the  Act's 
requirements.  1' 


technology  or  technical  specification  for  performing 
the  functions  of  creating,  storing,  generating, 
leceiving,  communicating,  or  authenticating 
electronic  records  or  electronic  signatures  if  the 
requirement  (i)  serves  an  important  governmental 
objective;  and  (ii)  is  substantially  related  to  the 
achievement  of  that  objective.  ESIGN  section 
104(b)(3). 

'^  See  Proposing  Release,  supra  at  note  5. 

'6ESIGN  section  101(d)(1). 

''The  rules'  general  requirements  that  companies 
have  procedures  to  protect  electronic  records  ftom 
alteration,  loss,  or  destruction,  to  limit 
unauthorized  access,  and  verify  the  integrity  of 
electronic  copies  of  hard  copy  originals  ensure  that 
an  electronic  record  is  accurate  from  the  outset,  and 
limit  the  possibility  that  an  electronic  record  will 
be  corrupted  during  its  retention  period.  The  rule's 
requirements  regarding  indexing,  and  the  obligation 
of  companies  to  provide  records  to  examiners  and 
directors  foster  the  accessibility  of  electronic 
records. 


3.  Substantial  Justification 

Chu-  rule  requires  companies  to 
maintain  a  wide  variety  of  documents 
that  we  use  to  verify  compliance  with 
the  Holding  Company  Act.  The  value  of 
these  records  is  entirely  dependent  on 
their  integrity  and  accessibility.  If 
companies  are  not  required  to  protect 
their  records  from  inadvertent  or 
intentional  alteration  or  destruction  '^ 
and  provide  examiners  with  meaningful 
access  to  all  required  records, '^  then  the 
records  become  unreliable,  and  the 
examination  process  moot.  Therefore, 
we  find  that  oin  interpretation  of  the 
Electronic  Signatures  Act,  that 
companies  must  comply  with  rule  1,  is 
substantially  justified. 

4.  Requirements  Equivalent  to 
Requirements  for  Other  Record  Formats 

Rule  1  subjects  electronic  records  to 
conditions  that  are  substantially 
equivalent  to  conditions  under  which 
companies  keep  paper  and  micrographic 
records.  These  conditions  are  designed 
to  ensure  that  the  records  exist  in  a  form 
that  is  legible,  authentic,  complete,  and 
accessible.  While  rule  1  stipulates  that 
all  records,  regardless  of  format,  must 
comply  with  certain  conditions,  other 
requirements,  which  would  be 
superfluous  for  paper  records,  apply 
only  to  electronic  and  micrographic 
records.20 

Companies  that  maintain  records  in 
an  electronic  format  must  comply  with 
several  requirements  that  have  no 
micrographic  or  paper  equivalent.  For 
example,  companies  must  have 
procedures  to  reasonably  protect 
electronic  records  from  loss,  alteration, 
or  destruction,^'  to  limit  access  to 


>"  See  rule  l(e)(2)(ii)  (requiring  procedures  to 
ensure  the  quality  of  electronic  copies  of  non- 
electronic records);  rule  l(e)(2)(iii)  (requiring  that 
companies  separately  store  duplicates  af  electronic 
records);  rule  l(e)(3)(ii)  (requiring  companies  to 
limit  access  to  electronic  records);  and  rule  l(e)(3)(i) 
(requiring  companies  to  adopt  procedures  to 
maintain  and  preserve  electronic  records,  so  as  to 
reasonably  safeguard  them  from  loss,  alteration,  or 
destruction). 

'"See  rule  l(e)(2)(ii)(A)  (requiring  companies  to 
provide  promptly  a  legible,  true,  and  complete  copy 
of  an  electronically  stored  record  upon  request  from 
the  Commission  or  other  parties  entitled  to  access 
the  records);  rule  l(e)(2)(i)  (requiring  companies  to 
arrange  and  index  their  electronic  and  micrographic 
records  in  a  way  that  permits  easy  location  and 
retrieval):  and  rule  l(e)(2)(ii)(C)  (requiring 
companies  to  provide  means  to  access,  view,  and 
print  electronic  records). 

^°  For  example,  the  requirement  that  companies 
that  keep  micrographic  or  electronic  records 
provide  promptly  (i)  a  legible,  true,  and  complete 
copy  of  the  record  in  the  medium  and  format  in 
which  it  is  stored,  (ii)  a  legible,  true,  and  complete 
printout  of  the  record,  and  (iii)  means  to  access, 
view,  and  print  the  records  is  unnecessary  for  paper 
records,  which  require  no  special  treatment  to  make 
them  readable  and  reproducible. 

2<Rulel(e)(3)(i). 


electronic  records,^^  and  to  reasonably 
ensure  that  electronic  records  that  are 
created  fit)m  hard  copy  are  complete, 
true,  and  legible. ^ 3  We  believe  that  these 
additional  requirements  are  necessary 
because  of  the  unique  vulnerability  of 
unprotected  electronic  records  to 
undetectable  alteration  and  falsification. 

5.  No  Unreasonable  Costs  on 
Acceptance  and  Use  of  Electronic 
Records 

Rule  1  provides  significant  flexibility 
for  companies  subject  to  the  Act's 
recordkeeping  requirements.  In 
particular,  it  permits  the  use  of  any 
electronic  storage  media.  We  conclude 
that  rule  1  will  not  impose  unreasonable 
costs  on  the  acceptance  and  use  of 
electronic  recordkeeping. 

6.  Specific  Technology  or  Technical 
Specification 

The  Electronic  Signatines  Act 
generally  prohibits  us  from  requiring  or 
according  greater  legal  status  or  effect  to 
the  implementation  or  application  of  a 
specific  technology  or  technical 
specification.  However,  the  Act  does 
permit  us  to  specify  performance 
standards  to  assure  the  accuracy, 
integrity,  and  accessibility  of  required 
records,  even  if  our  standards  require 
companies  to  implement  or  apply  a 
specific  technology  or  technical 
specification  to  their  storage  system." 
Rule  1  has  been  deliberately  crafted  to 
be  technologically  neutral,  leaving 
companies  ft-ee  to  adopt  any 
combination  of  technological  and 
manual  protocols  that  meet  the 
requirements  of  the  rule.  In  any  event, 
even  if  the  rule  was  interpreted  to  fevor 
a  specific  technology  or  technical 
specification,  it  would  nonetheless  be  a 
valid  exercise  of  our  interpretive 
authority,  as  it  serves  the  important 
governmental  objective  of  assisting  us  to 
oversee  company  compliance  with  the 
Holding  Company  Act,  and  are 
substantially  related  to  the  achievement 
of  that  objective.  25  The  continuing 
accessibility  and  integrity  of  company 
records  are  critical  to  the  fulfillment  of 
our  oversight  responsibilities. 

C.  Effective  Date 

The  effective  date  for  these 
amendments  is  May  31,  2001.  In  most 
cases,  the  Administrative  Procedures 
Act  ("APA")  requires  that  a  rule 
amendment  be  published  in  the  Federal 
Register  at  least  30  days  prior  to  its 
effective  date  unless  the  promulgating 


2^Rulel(e)(3)(ii). 

"Rulel(e)(3)(iii). 

"  ESIGN  section  104(b)(3)(A). 

'>  ESIGN  section  104(b)(3)(A). 
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agency  can  show  good  cause  for 
shortening  this  interim  period.^**  The 
Electronic  Signatures  Act  becomes 
effective  on  Jime  1.  2001,  at  which  point 
companies  may  opt  to  store  required 
records  electronically,  so  long  as  the 
records  are  accessible  and  acciuate.^^  As 
described  above,  the  Electronic 
Signatiues  Act  authorizes  the 
Commission  to  interpret  these  terms.  A 
gap  between  the  eflfective  dates  of  the 
Electronic  Signatures  Act  and  oiu-  rule 
amendments  would  needlessly  create 
confusion  about  the  appropriate 
standards  for  electronic  recordkeeping. 
Diuing  the  period  between  the  effective 
dates,  companies  would  be  forced  to 
choose  between  maintaining  their 
electronic  records  in  accordance  with 
the  Act's  general,  but  operative 
standards,  or  relying  instead  on  the 
more  specific  but  as  yet  not  effective 
standards  set  in  rule  1.  We  find  that 
there  is  good  cause  for  these 
amendments  to  become  effective  on 
May  31,  2001. 

The  APA  also  authorizes  acceleration 
of  the  effective  date  of  a  rule  that 
"relieves  a  restriction."  ^^  The 
amendments  to  rule  1  allow  companies 
to  store  all  of  their  required  records 
electronically,  remove  restrictions  on 
the  type  of  electronic  storage  media  that 
may  be  used,  and  effectively  eliminate 
most  of  the  conditions  previously 
placed  on  the  ability  of  companies  to 
convert  paper  records  to  an  electronic 
format. 

n.  Cost-Benefit  Analysis 

In  proposing  the  amendments  to  rule 
1,  we  considered  the  costs  and  benefits 
that  the  amendments  would  generate. 
Although  we  encouraged  commenters  to 
address  the  proposal's  costs  and  benefits 
and  to  submit  their  own  estimates  of 
what  they  might  be,  we  received  no 
comment  specifically  addressing  this 
issue.2^ 

We  beUeve  the  amendments  will 
impose  few  if  any  costs  on  companies 
that  are  not  already  required.  As 
described  above,  the  amended  rules 
allow  companies  to  choose  to  maintain 
required  records  on  electronic  storage 
media.  Electronic  storage  remains 
optional  with  the  adoption  of  these 
amendments.  We  assume  that 


2»5U.S.C.  553(dM3). 

"ESIGN  section  101(d)(1). 

^''SU.S.C.  553(d)(1). 

^^  Commenters'  submissions  discussed  the 
potential  costs  of  keeping  duplicates  of  all  records 
required  to  be  maintained  regardless  of  their 
original  format,  which,  as  we  clarify  above,  is  not 
the  intent  of  the  amendment.  In  addition, 
commenters  discussed  the  cost  of  the  proposing 
release's  inclusion  of  a  24  hour  turn  around  period 
for  document  requests,  which  has  been  dropped 
from  the  amendment. 


companies  will  not  select  the  electronic 
storage  option  provided  for  in  the 
amended  rule  imless  doing  so  is  less 
expensive  (or  otherwise  more  efficient 
and,  therefore,  supported  by  business 
considerations).  It  remains  our  belief 
that  the  amended  rule  will  allow 
companies  greater  flexibility  to  make 
business  decisions  about  recordkeeping 
and,  when  appropriate,  opt  for 
electronic  storage  with  potential  cost 
savings  and  other  benefits. 

In  addition,  we  are  adopting  minor 
amendments  to  clarify  the  obligation  of 
companies  to  provide  records  to  our 
examination  staff  and  minor  technical 
amendments  to  conform  the  language  of 
rule  1  to  the  recordkeeping  rules  under 
the  Securities  Exchange  Act  of  1934.  We 
anticipate  few  if  any  costs  to  companies 
as  a  result  of  these  amendments. 

m.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  [U.S.C. 
605(b)l,  the  Acting  Chairman  of  the 
Conunission  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  certificate 
was  published  in  the  Federal  Register 
with  the  proposal.  We  received  no 
comments  on  the  certificate. 

IV.  Paperwork  Reduction  Act 

The  amendments  do  not  require  a 
new  collection  of  information.  They 
affect  only  the  manner  in  which, 
pursuant  to  rule  1,  registrants  can  store 
the  information  that  must  be  collected 
imder  rule  26  [17  CFR  250.26).  hi 
connection  with  rule  26,  the 
Commission  previously  submitted  to  the 
Office  of  Management  and  Budget, 
pursuant  to  the  Paperwork  Reduction 
Act,  a  request  for  approval  and  received 
an  OMB  control  number  for  the  rule, 
OMB  Control  No.  3235-0183. 

V.  Statutory  Authority 

The  Commission  is  adopting 
amendments  to  rule  1  of  the  Holding 
Company  Act  pursuant  to  authority  set 
forth  in  sections  15  and  20(a)  of  the 
Holding  Company  Act  (15  U.S.C.  79(o) 
and  15  U.S.C.  79(t)]. 

List  of  Subfects  in  17  CFR  Part  257 

Holding  companies.  Reporting  and 
recordkeeping  requirements. 

Text  of  Rule  Amendments 

For  reasons  set  forth  in  the  preamble. 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  257— PRESERVATION  AND 
DESTRUCTION  OF  RECORDS  OF 
REGISTERED  PUBUC  UTILITY 
HOLDING  COMPANIES  AND  OF 
MUTUAL  AND  SUBSIDIARY  SERVICE 
COMPANIES 

1.  The  authority  citation  for  Part  257 
is  added  to  read  as  follows: 

Authority:  15  U.S.C.  79(o)  and  79(t),  unless 
otherwise  noted. 

2.  The  authority  citations  following 
§§257.1  and  257.2  are  removed. 

3.  Section  257.1  is  amended  by: 

a.  Removing  paragraphs  (e)  through 
(h); 

b.  Adding  new  paragraph  (e);  and 

c.  Redesignating  paragraphs  (i) 
through  (m),  as  paragraphs  (f)  through 

The  addition  reads  as  follows: 

§257.1    General  Instructions. 

***** 

(e)(1)  Micrographic  and  electronic 
storage  permitted.  The  records  required 
to  be  maintained  and  preserved  under 
§  250.26  of  this  chapter  may  be 
maintained  and  preserved  for  the 
required  time  by,  or  on  behalf  of,  a 
company  on,  among  other  formats: 

(i)  Micrographic  media,  including 
microfilm,  microfiche,  or  any  similar 
medium;  or 

(ii)  Electronic  storage  media, 
including  any  digital  storage  medium  or 
system  that  meets  the  terms  of  this 
section. 

(2)  General  requirements.  The 
company,  or  person  that  maintains  and 
preserves  records  on  its  behalf,  must: 

(i)  Arrange  and  index  the  records  in 
a  way  that  permits  easy  location,  access, 
and  retrieval  of  any  particular  record; 

(ii)  Provide  promptly  any  of  the 
follovtring  that  the  Commission  (by  its 
examiners  or  other  representatives)  or 
the  directors  of  the  company  may 
request: 

(A)  A  legible,  true,  and  complete  copy 
of  the  record  in  the  medium  and  format 
in  which  it  is  stored; 

(B)  A  legible,  true,  and  complete 
printout  of  the  record;  and 

(C)  Means  to  access,  view,  and  print 
the  records;  and 

(iii)  Separately  store,  for  the  time 
required  for  preservation  of  the  original 
record,  a  duplicate  copy  of  a  record  that 
is  stored  on  micrographic  or  electronic 
storage  media. 

(3)  Special  requirements  for  electronic 
storage  media.  In  the  case  of  records  on 
electronic  storage  media,  the  company, 
or  person  that  maintains  and  preserves 
records  on  its  behalf,  must  establish  tind 
maintain  procedures: 

.    (i)  To  maintain  and  preserve  the 
records,  so  as  to  reasonably  safeguard 
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hem  from  loss,  alteration,  or 
iestruction; 

(ii)  To  limit  access  to  the  records  to 
)roperly  authorized  personnel,  the 
lirectors  of  the  company,  and  the 
Commission  (including  its  examiners 
md  other  representatives);  and 

(iii)  To  reasonably  ensure  that  any 
reproduction  of  a  non-electronic 
iriginal  record  on  electronic  storage 
media  is  complete  and  true,  and  legible 
when  retrieved. 


Dated:  May  24,  2001. 

By  the  Commission. 
Margaret  H,  McFarland, 
Deputy  Secretary. 
FR  Doc.  01-13586  Filed  5-30-01;  8:45  am) 

BILLINQ  CODE  8010-01-F 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  369 

BIN  3220-AB49 

Use  of  the  Seal  of  the  Railroad 
Retirement  Board 

agency:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  RaiUoad  Retirement 
Board  (Board)  amends  its  regulations  to 
add  a  part  explciining  when  use  of  the 
Board's  seal  is  permitted.  Federal  law 
prohibits  the  use  of  an  agency  seal 
bxcept  as  authorized  by  regulation.  The 
3oard  previously  had  no  such 
regulation. 

EFFECTIVE  DATE:  This  rule  is  effective 
May  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Coimsel,  Raihoad  Retirement  Board, 
(312)  751-4945,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Board  is  an 
independent  agency  in  the  executive 
branch  of  the  United  States  Government 
which  is  charged  with  the 
administration  of  the  Railroad 
Retirement  Act  (45  U.S.C.  231  etseq.) 
and  the  Raihoad  Unemployment 
Insurance  Act  (45  U.S.C.  351  et  seq.). 
Use  of  agency  seals  is  governed  by  18 
U.S.C.  701  which  prohibits  the  use  of 
agency  seals  except  as  authorized  imder 
regulations  made  piu^uant  to  law.  This 
proscription  is  intended  to  protect  the 
public  against  the  use  of  a  recognizable 
assertion  of  authority  with  intent  to 
deceive  [U.S.  v.  Goeltz.  513  F.2d  193 
(C.A.  Utah  1975),  cert.  den.  423  U.S. 
830).  The  regulations  of  the  Railroad 
Retirement  Board  previously  did  not 
include  provisions  for  the  authorization 


of  use  of  the  Agency's  seal.  The  Board 
is  adding  Part  369  to  its  regiilations  to 
explain  when  use  of  the  Board's  seal  is 
permitted. 

The  Board  published  this  rule  as  a 
proposed  rule  on  January  3,  2001  (66  FR 
314-315)  and  invited  comments  by 
March  5,  2001.  No  comments  were 
received.  Accordingly,  the  proposed 
rule  is  adopted  as  a  final  rule  without 
change. 

In  order  to  comply  with  the 
President's  June  1, 1998  memorandum 
directing  the  use  of  plain  language  for 
all  proposed  and  final  rulemaking,  the 
regulatory  paragraphs  introduced  by  the 
above  rule  changes  have  been  written  in 
plain  language. 

This  rule  concerns  agency 
management  and  is  not  a  regulation  as 
defined  in  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subiects  in  20  CFR  Part  369 

Railroad  retirement.  Seals  and 
insignia. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  adds  Part  369  to  title  20,  chapter 
n,  subchapter  F  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  369— USE  OF  THE  SEAL  OF  THE 
RAILROAD  RETIREMENT  BOARD 

Sec. 

369.1  Unofficial  use  of  the  seal  of  the 
Railroad  Retirement  Board. 

369.2  Authority  to  grant  written  permission 
for  use  of  the  seal. 

369.3  Procedures  for  obtaining  permission 
to  use  the  seal. 

369.4  Inappropriate  use  of  the  seal. 

369.5  Penijty  for  misuse  of  the  seal. 

Authority:  18  U.S.C.  701;  45  U.S.C.  231f. 

S  369.1    Unofficial  use  of  ttie  seal  of  ttw 
Railroad  Retirement  Board. 

Use  of  the  seal  of  the  Railroad 
Retirement  Board  for  non-Agency 
business  is  prohibited  imless 
permission  for  use  of  the  seal  has  been 
obtained  in  accordance  with  this  part. 

§369.2    Authority  to  grant  written 
permission  for  use  of  ttw  seal. 

The  Board  hereby  delegates  authority 
to  grant  written  permission  for  the  use 
of  the  seal  of  the  Railroad  Retirement 
Board  to  the  Director  of  Administration. 

§  369.3    Procedures  for  obtaining 
permission  to  use  the  seal. 

Requests  for  written  permission  to  use 
the  seal  of  the  Raihoad  Retirement 
Board  shall  be  in  writing  and  shall  be 
directed  to  the  Director  of 
Administration  of  the  Raihoad 
Retirement  Board.  The  request  should. 


at  a  minimum,  contain  the  following 
information: 

(a)  Name  and  address  of  the  requester. 

(b)  A  description  of  the  type  of 
activity  in  which  the  requester  is 
engaged  or  proposes  to  engage. 

(c)  A  statement  of  whether  the 
requester  considers  the  proposed  use  or 
imitation  to  be  commercial  or  non- 
commercial, and  why. 

(d)  A  brief  description  and  illustration 
or  sample  of  the  proposed  use,  as  well 
as  a  description  of  the  product  or 
service  in  connection  with  which  it  will 
be  used.  This  description  will  provide 
sufficient  detail  to  enable  the  Director  of 
Administration  to  determine  whether 
the  intended  use  of  the  seal  is  consistent 
with  the  interests  of  the  government. 

(e)  In  the  case  of  a  non-commercial 
use,  a  description  of  the  requesting 
organization's  function  and  purpose 
shall  be  provided. 

§  369.4    Inappropriate  use  of  the  Seal. 

The  Railroad  Retirement  Board  shall 
not  grant  permission  for  use  of  the  seal 
in  those  instances  where  use  of  the  seal 
will  give  the  unintended  appearance  of 
Agency  endorsement  or  authentication. 
Situations  where  use  of  the  seal  of  the 
Raihoad  Retirement  Board  would  be 
inappropriate  include,  but  are  not 
limited  to,  the  following  examples: 

(a)  A  consulting  firm  makes 
arrangements  with  a  railroad  to  conduct 
a  retirement  planning  seminar  for  its 
employees.  Included  in  the  material 
distributed  to  the  seminar  attendees  is  a 
booklet,  prepared  by  the  consulting 
firm,  which  displays  the  seal  of  the 
Railroad  Retirement  Board  on  the  cover 
and  contains  information  regarding 
benefits  payable  under  the  Raihoad 
Retirement  Act. 

(b)  A  former  employee  of  the  Railroad 
Retirement  Board  owns  a  coffee  and 
donut  shop,  frequented  by  present  and 
past  railroad  workers.  Many  of  the 
shop's  customers  know  of  the  owner's 
prior  employment  with  the  Board  and 
frequently  ask  him  questions  related  to 
benefits  payable  under  the  Railroad 
Unemployment  Insiuance  and  Railroad 
Retirement  Acts.  The  shop  owner 
prepares  and  distributes  to  his 
customers  a  monthly  flyer  listing  benefit 
questions  presented  to  him  diuing  the 
month,  as  well  as  his  answers  to  the 
questions.  The  flyer  displays  the  seal  of 
the  Board. 

(c)  A  retired  railroad  employee  woiks 
part-time  in  a  train  hobby  shop.  The 
shop  owner,  at  the  former  railroad 
worker's  suggestion,  develops  and  sells 
items  such  as  coffee  mugs  and  compute 
mouse  pads  with  text  relevant  to 
b^efits  paid  by  the  Railroad  Retirement 
Board.  The  text  is  taken  bom 
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publications  issued  by  the  Railroad 
Retirement  Board.  The  merchandise  also 
bears  the  seal  of  the  Railroad  Retirement 
Board. 

§396.5    Penalty  for  misuse  of  the  seal. 

Unauthorized  use  of  the  seal  of  the 
Railroad  Retirement  Board  may  result  in 
criminal  prosecution  under  applicable 
law. 

Dated:  May  22,  2001. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
(FR  Doc.  01-13654  Filed  5-30-01;  8:45  am] 
BILUNGCOOE  790S-«1-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Fireanns 

27  CFR  Part  9 

[T.D.  ATF  454;  Ref :  Notice  No.  866] 

RIN  1512-AA07 

Establishment  of  Santa  Rita  Hills 
Vtticultural  Area  (98R-129  P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Final  rule;  Treasury  decision. 

summary:  This  final  rule  establishes  a 
viticultiu^  area  located  in  Santa 
Barbara  County,  California,  to  be  known 
as  "Santa  Rita  Hills."  The  proposed  area 
occupies  more  than  48  square  miles. 
This  action  is  being  taken  as  a  result  of 
a  petition  from  viticulturists  and 
vintners  of  the  proposed  area  imder  the 
direction  of  J.  Richard  Sanford  (Sanford 
Winery),  Bryan  Babcock  (Babcock 
Vineyards  and  Winery),  and  Wesley  D. 
Hagen  (Vineyard  Manager  of  Clos  Pepe 
Vineyards). 

The  establishment  of  viticultiual  areas 
and  the  subsequent  use  of  viticultural 
area  names  as  appellations  of  origin  in 
wine  labeling  and  advertising  allow 
wineries  to  designate  the  specific  areas 
where  the  grapes  used  to  make  the  wine 
are  grown  and  enable  consumers  to 
better  identify  the  wines  they  purchase. 
EFFECTIVE  DATE:  July  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  A.  Drake,  ATF  Speciahst, 
Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20091-0221  (202)-927- 
8210. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  August  23. 1978,  ATF  pubUshed 
Treasury  Decision  ATF-53  (43  FR 
37672,  54624)  revising  regidations  in  27 
CFR  part  4.  These  regulations  allow  the 
establishment  of  defined  viticultural 
areas.  The  regulations  also  allow  the 
name  of  an  approved  viticultural  area  to 
be  used  as  an  appellation  of  origin  in 
the  labeling  and  advertising  of  wine. 

On  October  2,  1979,  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  part  9  to  27 
CFR,  providing  for  the  listing  of 
approved  American  viticultural  areas. 
Section  4.25a(e)(l),  Title  27,  CFR, 
defines  an  American  Viticultural  Area 
(AVA)  as  a  delimited  grape-growing 
region  distinguishable  by  geographical 
featiires,  the  boimdaries  of  which  have 
been  recognized  and  defined  in  subpart 
C  of  part  9.  Section  4.25a(e)(2)  outlines 
the  procediue  for  proposing  an  AVA. 
Any  interested  person  may  petition  ATF 
to  establish  a  grape-growing  region  as  a 
viticultural  area.  The  petition  should 
include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/ or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultiual  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  featiues  (climate,  soil, 
elevation,  physical  featxires,  etc.)  which 
distinguish  the  viticultiual  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticulttu^  area, 
based  on  featiues  which  can  be  foiuid 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

(e)  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
boundaries  prominently  marked. 

Petition 

ATF  received  a  petition  under  the 
direction  of  J.  Richard  Sanford  (Sanford 
Winery)  which  was  written  by  Wesley 
D.  Hagen  (Vineyard  Manager  of  Clos 
Pepe  Vineyards),  on  behalf  of 
viticulturists  and  vintners  working  in 
Santa  Barbara  County,  California.  The 
petition,  which  was  signed  by  22 
people,  14  of  whom  are  local  wine  grape 
growers,  proposed  to  establish  a 
viticultiu^  area  siuroimded  by  but 
separate  from  the  Santa  Ynez  Valley 
AVA  of  California  to  be  known  as 
"Santa  Rita  Hills."  The  boimdary  of  the 
viticultural  area  encloses  an  estimated 
area  slightly  greater  than  forty-eight  (48) 
square  miles  and  contains 


approximately  500  acres  of  planted 
varietal  winegrapes.  Ciurently  two  (2) 
wineries  and  seventeen  (17)  vineyards 
exist  within  the  Santa  Rita  Hills  area. 
Two  additional  vineyards  are  being 
developed. 

Comments 

On  September  11, 1998,  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  866,  in  the  Federal 
Register,  soUciting  comments  on  the 
proposed  vitucultural  area. 

Analysis  of  Comments 

ATF  received  a  total  of  35  comments 
concerning  this  petition.  Eleven  letters 
of  support  from  various  persons  familiar 
with  the  proposed  AVA  were  submitted 
with  the  petition.  These  letters  of 
support  included  industry  "experts." 
vintners,  consultants,  local  politicians 
(such  as  the  Chair  for  the  Santa  Barbara 
County  Board  of  Supervisors  and  the  ' 
Mayor  of  the  city  of  Lompoc),  and 
viticulturists.  Seven  of  the  eleven 
comments  were  from  persons  who  had 
also  signed  the  petition.  All  11 
comments  attested  to  the  uniqueness  of 
the  area,  its  distinctive  characteristics 
(geological,  geographic,  and  climatic) 
and  the  local  recognition  of  the  area  by 
the  proposed  name. 

ATF  received  24  comments  that 
opposed  the  establishment  of  the  Santa 
Rita  Hills  AVA.  Most  of  these 
commenters  were  foreign/international 
importers  and  distributors.  The 
opposition  in  each  response  revolved 
around  the  similarity  of  the  proposed 
name  to  an  already  established  "Santa 
Rita"  brand  of  wine  from  Chile. 

All  Commenters  Opposing  the 
Establishment  of  the  "Santa  Rita  Hills" 
Viticultiu^  Area  Presented  the 
Following  To  Support  Their  Contention 
That  the  Petition  To  Establish  the  Santa 
Rita  Hills  Viticultural  Area  Should  Be 
Denied 

There  is  already  a  well  known  and 
established  "Santa  Rita"  vineyard  and 
winery  located  in  Chile,  Vina  Santa 
Rita,  which  was  foimded  in  1880  and  is 
known  worldwide.  Vina  Santa  Rita  is  a 
public  company  whose  shares  are 
traded  on  the  Santiago  Stock  Exchange. 
This  "Santa  Rita"  winery  is  the  second 
largest  winery  in  Chile,  with  consumer 
brand  recognition  in  the  Chilean  wine 
industry.  Large  sums  of  money  have 
been  invested  by  both  the  "Santa  Rita" 
winery  in  Chile  and  various  importers 
and  distributors  worldwide  to  advertise 
and  promote  the  "Santa  Rita"  (Chile) 
brand. 

The  opposing  commenters  contend 
that  the  establishment  of  a  "Santa  Rita 
Hills"  viticultural  area  would  confuse 
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wine  consumers  who  already  associate 
the  name  "Santa  Rita"  with  the  Chilean 
wine.  One  commenter  stated  that,  since 
the  names  are  phonetically  identical 
(sans  the  last  word  "Hills"),  a  product 
labeled  of  a  "Santa  Rita  Hills" 
appellation  may  be  seen  as  a  variety  of 
the  Chilean  "Santa  Rita"  as  the  Chilean 
"Santa  Rita"  is  smrounded  by  hills  and 
mountains.  Also,  since  both  names 
would  refer  to  the  same  product  (wine), 
the  likelihood  of  consumer  confusion 

;  would  increase. 

J     The  opponents  believe  Chile's  "Santa 
Rita"  owns  a  U.S.  trademark  and, 

.  therefore,  the  establishment  of  the 
"Santa  Rita  Hills"  viticultural  area 
would  result  in  an  infringement  of  the 
"Santa  Rita"  registered  mark  under  the 
Lanham  Act. 

The  opponents'  view  is  that  the 
establishment  of  a  "Santa  Rita  Hills" 
AVA  would  violate  the  U.S.  obligations 
under  the  Paris  Convention  and  General 
Agreement  on  Tariffs  and  Trade 
(GATT).  including  Trade-Related 
Aspects  of  Intellectual  Property  Rights 
(TRIPS). 

Arguments  Supporting  the 
Establishment  of  the  "Santa  Rita  Hills" 
Viticultural  Area 

The  name  "Santa  Rita  Hills"  is  locally 
and/or  nationally  known  as  referring  to 
the  specified  area  through  maps,  land 
records,  reports,  and  various  texts. 
These  records  show  the  Santa  Rita  area 
dating  back  to  1845  (35  years  prior  to 
the  founding  of  the  Santa  Rita  winery  in 
Chile).  The  Califomian  Santa  Rita  title 
was  accredited  and  confirmed  in  the 
U.S.  Patent  Book  "A"  on  June  25, 1875. 

The  "Santa  Rita"  name  is  also  used, 
and  ATF  approved,  as  a  brand  name  on 
other  wines  not  from  Chile.  According 
to  dociunents  foimd  in  ATF's  label  files, 
ithe  "Santa  Rita"  name  has  been  used  on 
wines  from  Italy  and  the  United  States. 
This  includes  the  use  of  the  name 
"Santa  Rita"  on  wines  from  Longoria,  a 
winery  in  the  Santa  Rita  Hills  area 
jwhose  proprietor,  Richard  Longoria, 
submitted  a  letter  of  support  as  well. 
j    Wines  from  the  "Santa  Rita  Hills"  ^ 
larea  have  been  recognized  viticulturally 
land  enologically  as  distinct  by  world- 
kenowned  writers  and  mentioned  as 
puch  in  wine  literature.  Supporting 
documentation  shows  that  the  area  has 
k  cool  climate  and  soils  more  conducive 
ko  grovdng  "Region  One"  cool-climate 
grape  varietals  whereas  the  surrounding 
Santa  Ynez  Valley  AVA  provides  a 
warmer  climate  and  soils  for  "Region 
Two"  grape  growing  varietals.  This 
distinction  results  in  different  wine 
Varietals  from  each  region. 
!    The  region  of  Santa  Rita  Hills  is 
:»cognized  viticulturally  and 


enologically  for  producing  world  class 
cool-climate  grapes  such  as  Pinot  Nofr 
and  Chardonnay,  because  of  the  unique 
climatic  and  geographical  influences  of 
the  area. 

Discussion 

Evidence  of  Name 

ATF  is  satisfied  that  the  petitioner 
provided  evidence  that  the  name  "Santa 
Rita  Hills"  is  locally  known  as  referring 
to  the  area  specified  in  the  petition.  In 
the  exhibits  and  maps  furnished  with 
the  petition,  there  are  numerous 
references  to  both  "Santa  Rita"  and 
"Santa  Rita  Hills." 

Evidence  submitted  with  the  petition 
relating  to  name  includes: 

(a)  The  U.S.G.S.  Lompoc,  Lompoc 
Hills,  Los  Alamos,  and  Santa  Rosa 
Quadrangle  maps  used  to  show  the 
boimdaries  of  the  proposed  area  use  the 
name  "Santa  Rita  Hilk"  to  identify  the 
area. 

(b)  The  U.S.G.S.  Water-Resources 
Investigations  Report  970-4056 
(Evaluation  of  Ground  Water  Flow  and 
Solute  Transport  in  the  Lompoc  Area, 
Santa  Barbara  County,  California) 
discusses  the  "Santa  Rita  Upland 
Basin."  The  report  indicates  that  "Santa 
Rita"  is  a  recognized  geological, 
geographical,  and  hydrological 
appellation  in  Santa  Barbara  County, 
California. 

(c)  An  excerpt,  "From  the  Missions  to 
Prohibition,"  in  the  publication  Aged  in 
Oak:  The  Story  of  the  Santa  Barbara 
County  Wine  Industry  (1998),  provided 
by  the  petitioner  shows  the  vineyards 
and  wineries  in  Santa  Barbara  County 
prior  to  1900  include  the  name  "Santa 
Rita." 

(d)  The  text  provided  by  the  petitioner 
from  History  of  Santa  Barbara  County 
(1939)  states,  "Following  the 
secularization  of  the  Mission  La 
Purisma,  the  rest  of  the  valley  was 
broken  up  into  seven  great  ranchos 
granted  to  private  owners.  They  were 
Santa  Rosa,  Santa  Rita.  Salsipuedes,  La 
Purisima,  Mission  Vieja,  Lompoc  and  a 
portion  of  the  Jesus  Maria."  (Italics 
added  for  emphasis.) 

The  Land  Records  of  Santa  Barbara 
Coxmty  from  the  U.S.G.S.  furnished  by 
the  petitioner  show  the  Santa  Rita  area 
dating  back  to  1845.  According  to  this 
information,  Santa  Rita  was  established 
as  a  recognized  political  and 
geographical  region  when  a  land  grant 
for  Santa  Rita  was  made  to  Jose  Ramon 
Malo  frt)m  Spanish  governor  Pio  Pico  on 
April  12,  1845.  The  title  was  accredited 
to  Jose  Ramon  Malo  on  June  25,  1875  by 
President  Ulysses  S.  Grant  as  confirmed 
in  the  U.S.  Patent  Book  A.  (Pertinent 
pages  are  shown  as  exhibits  to  the 


petition.)  The  patent  issued  included 
13,316  acres  within  the  boundary  of  the 
Santa  Rita  Land  Grant. 

The  names  "Santa  Rita"  and  "Santa 
Rita  Hills"  are  both  well  documented  in 
the  petition  and  are  both  supported  by 
written  comments  evidencing  local 
recognition  of  the  name  as  referring  to 
the  area  specified  in  the  petition.  ATF 
finds  that  the  name  "Santa  Rita  Hills" 
is  appropriate  to  identify  the  viticultural 
area  based  upon  evidence  submitted 
with  the  petition,  including 
commenters'  support  of  the  name 
"Santa  Rita  Hills"  to  describe  the 
viticultural  area  and  U.S.G.S  maps 
identifying  the  area  as  "Santa  Rita 
Hills". 

As  to  potential  confusion  between  a 
product  labeled  with  a  "Santa  Rita 
Hills"  AVA  and  wines  labeled  with  the 
name  "Santa  Rita,"  a  similar  issue  was 
raised  when  ATF  was  presented  with  a 
petition  to  establish  a  "Madera"  AVA 
back  in  1984.  Some  commenters  to  the 
petition,  including  the  Portuguese 
Embassy,  objected  to  the  appellation  of 
"Madera"  due  to  possible  confusion 
with  the  Portuguese  island  of  Madeira 
which  had  produced  world  famous 
wine  for  over  500  years.  The 
commenters  were  concerned  that  the 
use  of  the  appellation  "Madera"  would 
cause  possible  confusion  with  Madeira 
wine  (a  class  and  type  of  dessert  wine). 
ATF  had  previously  recognized  Madeira 
as  a  class  and  type  of  wine  and  as  a 
semi-generic  wine  designation  with 
geographical  significance.  When  used  as 
a  class  and  type  designation,  Madeira 
had  to  be  qualified  with  an  appellation 
of  origin  if  the  wine  was  not  from  the 
island  of  Madeira. 

Although  ATT  recognized  the 
similarity  in  the  names  "Madera"  and 
"Madeira,"  ATF  ruled  in  favor  of  the 
petitioner.  All  evidence  showed  that  the 
proposed  AVA  was  locally  and 
nationally  known  as  "Madera"  thus 
meeting  the  requirement  in  27  CFR 
4.25a(e)(2)(I).  In  addition,  ATF  did  not 
see  any  consiuner  confusion  between 
"Madera"  and  "Madeira"  wine  when 
"Madera"  was  used  as  an  appellation  of 
origin  on  domestic  wines. 

La  the  present  case,  while  ATF  also 
recognizes  the  similarity  between  the 
name  of  the  viticultural  area  "Santa  Rita 
Hills"  and  the  name  "Santa  Rita"  in 
Chile,  ATT  is  satisfied  that  the  petition 
meets  all  of  the  requirements  of  27  CFR 
4.25a.  Evidence  submitted  with  the 
petition  amply  supports  the  local 
recognition  of  the  name  "Santa  Rita 
Hills."  In  addition,  ATF  does  not 
foresee  a  likelihood  of  consumer 
confusion  between  the  "Santa  Rita 
Hills"  AVA  and  other  geographic  areas 
of  the  same  name.  Numerous  labels 
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bearing  the  name  "Santa  Rita"  in  one 
form  or  another  have  already  been 
approved  (from  the  United  States,  Chile, 
and  Italy)  dating  from  1980,  and  ATF  is 
aware  of  no  reported  consumer 
confusion  as  to  the  respective  products' 
origins. 

As  to  objections  to  the  use  of  the 
name  "Santa  Rita  Hills"  based  upon 
potential  violations  of  the  Lanham  Act 
and  insofar  as  it  implements  U.S. 
obligations  on  trademarks  imder  the 
Paris  Convention,  GATT,  and  TRIPS, 
these  issues  are  matters  of  private 
dispute  that  do  not  restrict  ATF's 
authority  to  establish  a  viticultural  area 
under  the  Federal  Alcohol 
Administration  Act  ("FAA  Act"),  27 
U.S.C.  205(e). 

Lanham  Act 

It  is  ATF's  position  that  the  rights 
granted  by  registered  trademarks  under 
3ie  Lanham  Act  do  not  foreclose  the 
right  to  use  the  same  or  similar  names 
on  an  alcohol  beverage  label  under  the 
FAA  Act.  In  determining  whether  to 
estabUsh  a  viticultural  area  of  a 
particular  name  that  is  identical  or 
similar  to  a  trademarked  name,  ATF 
considers  whether  the  criteria  set  forth 
in  section  4.25a  are  met,  whether  the 
rulemaking  record  supports  the  ixse  of 
the  name  for  the  designated  area,  and 
whether  the  use  of  such  name  would  be 
deceptive  or  likely  to  create  a 
misleading  impression  as  to  the 
product's  origin.  The  existence  of  a 
trademark  is  one  factor  in  determining 
whether  the  use  of  a  particular  name  is 
misleading  to  consiuners. 

In  the  case  of  the  name  "Santa  Rita 
Hills,"  ATF  finds  that  Federal 
registration  of  the  term  "Santa  Rita" 
imder  the  l.anhain  Act  does  not  limit 
ATF's  authority  to  establish  a 
viticultural  area  known  as  "Santa  Rita 
Hills."  First,  as  previously  indicated, 
the  petition  satisfies  the  requirements  of 
27  CFR  4.25a.  Second,  no  evidence  in 
the  rulemaking  record  or  otherwise 
based  on  our  experience  in 
administering  and  enforcing  the  use  of 
viticultural  area  designations,  indicates 
that  the  name  "Santa  Rita  Hills'*  would 
be  misleading  imder  the  standard  of  the 
Federal  Alcohol  Administration  Act,  27 
U.S.C.  205(e)(1).  As  previously  stated, 
numerous  labels  bearing  the  name 
"Santa  Rita"  in  one  form  or  another 
have  already  been  approved  (from  the 
United  States,  Chile,  and  Italy)  and 
there  has  been  no  evidence  or  other 
indication  that  establishes  that 
consumers  are  confused  as  to  the 
respective  products'  origins. 

"The  fact  that  imported  products  are 
required  to  state  the  words  "Imported 
by"  followed  by  the  name  and  address 


of  the  party  responsible  for  importation 
would,  in  the  case  of  a  product  with  a 
"Santa  Rita  Hills"  appellation,  signal  to 
consumers  that  the  product  is 
domestically  produced  rather  than 
Chilean  in  origin.  The  fact  imported 
products  are  also  required  by  Customs 
regulations  to  state  the  words  "Product 

of "  followed  by  the  country  of  origin, 

further  identifies  the  origin  of  imported 
products  to  consumers,  as  distinct  from 
domestic  products.  Likewise,  the  fact 
that  domestic  products  are  required  to 
indicate  the  name  and  address  of  the 
bottler  or  packer,  minimizes  the 
likelihood  of  confusion  between  a 
"Santa  Rita  Hills"  wine  and  a  product 
of  Santa  Rita  in  Chile  or  any  other  place. 

Finally,  under  trademark  law,  the 
mere  existence  of  a  trademark  does  not 
necessarily  preclude  others  from 
indicating  the  geographic  origin  of  their 
products  where  the  name  is  used  in  a 
descriptive  sense  rather  than  a 
trademark  sense.  In  the  case  of  a  "Santa 
Rita  Hills"  viticultural  area,  the  name 
would  be  used  on  a  label  in  a 
descriptive  sense,  to  describe  the 
product's  appellation  under  the  FAA 
Act. 

ATF  has  determined  that,  imder  the 
"misleading"  standard  of  the  FAA  Act, 
the  use  of  the  name  "Santa  Rita  Hills" 
for  this  viticultural  area  is  not  likely  to 
mislead  the  consumer.  However,  to  the 
extent  that  a  trademark  holder  believes 
that  the  depiction  of  a  viticultural  area 
name  that  contains  all  or  part  of  a 
trademark  results  in  an  infringement, 
then  that  holder  may  pursue  an 
infringement  action  to  prevent  and 
restrain  the  use  of  that  viticultural  area 
name  by  a  winery  on  a  wine  label.  The 
holder  of  the  trademark  would  have  to 
establish  the  likelihood  of  confusion 
.  based  on  the  standard  in  the  Lanham 
Act  and  the  circumstances  surrounding 
the  presentation  of  the  viticultural  area 
name  on  the  label.  In  cases  where  the 
trademark  holder  succeeds  in 
establishing  an  infringement,  then  the 
ability  to  enjoin  the  continued  use  of 
that  name  by  the  Monery  ensures  that 
the  first  in  time  right  and  exclusivity  of 
rights  of  the  trademark  holder  are 
protected.  It  must  be  noted  that,  in 
approving  the  name  Santa  Rita  Hills  for 
this  viticultural  area.  ATF  is  not  making 
any  determination  on  whether  the  use  of 
this  name  constitutes  an  infringement 
under  the  I.anham  Act. 

It  should  be  emphasized  that  the 
Santa  Rita  winery  in  Chile  will  not 
necessarily  be  precluded  from  using  the 
designation  "Santa  Rita"  as  a  brand 
name  on  wine  labels  following  issuance 
of  this  regulation.  Pursuant  to  27  CFR 
4.39(i),  a  brand  name  of  geographical 
significance  may  be  used  if  it  previously 


appeared  on  labels  approved  prior  to 
July  7, 1986,  and  if  the  wine  is  also 
labeled  with  an  appellation  of  origin  (or 
some  other  statement  which  the  Director 
fiinds  to  be  sufficient  to  dispel  the  brand 
name's  geographic  connotation).  Thus, 
the  name  "Santa  Rita"  may  be  used  as 
a  brand  name  where  the  wine  meets  the 
appellation  requirements  of  the 
regulations  and  is  labeled  in  a  way  that 
satisfies  the  regulatory  requirements.  As 
always,  all  labels  are  reviewed  on  a 
case-by-case  basis  to  determine  whether 
any  particular  label  is  likely  to  mislead 
consumers,  including  as  to  the  origin  of 
the  product. 

Finally,  the  comments  raise  questions 
about  the  application  of  the  Paris 
Convention  and  the  Agreement  on 
Trade  Related  Aspects  of  Intellectual 
Property.  Trademark  rights  mandated  by 
these  international  obligations  are 
implemented  under  the  Lanham  Act. 
Accordingly,  any  private  rights  in  this 
area  are  available  for  pursuit  as 
provided  for  by  that  Act. 

In  consideration  of  the  above,  ATF  is 
adopting  the  name  "Santa  Rita  Hills"  in 
this  final  rule.  ATF  finds  that  the  name 
"Santa  Rita  Hills"  is  appropriate  to 
identify  the  viticultural  area  based  upon 
all  of  the  evidence  in  the  petition  and 
conunents. 

Evidence  of  Boundaries 

The  "Santa  Rita  Hills"  AVA  is  located 
in  Northern  Santa  Barbara  County, 
California,  east  of  Lompoc  (U.S. 
Highway  1)  and  west  of  Buellton  (U.S. 
Highway  101).  Precise  boundaries  can 
be  found  on  the  five  (5)  U.S.G.S. 
Quadrangle  maps  (7.5  minute  series 
originally  dated  1959)  submitted  with 
the  petition.  On  these  maps,  the  Santa 
Rita  Hills  are  the  dominant  central 
features  of  the  area  with  its  transverse 
(east/west)  maritime  throat  stretching 
from  Lompoc  to  a  few  miles  west  of  the 
Buellton  Flats.  The  Santa  Rosa  Hills  to 
the  south  and  the  Purisima  Hills  to  the 
north  isolate  the  proposed  area 
g^graphically  and  climatically. 

Again,  the  U.S.G.S.  Water-Resources 
Investigations  Report  970—4056 
describes  the  Santa  Rita  Upland  Basin 
as  being  "in  hydrologic  continuity  with 
the  Lompoc  Plain,  Lompoc  Upland  and 
Buellton  Upland  basins,  but  separated 
from  the  Santa  Ynez  River  alluvium  by 
non-water-bearing  rocks."  It  goes  on  to 
state,  "[aln  ongoing  U.S.G.S.  study  treats 
the  Santa  Rita  Valley  as  a  separate  unit 
*  *  *"and"*  *  *  the  eastern  surface 
drainage  divide  between  Santa  Rita  and 
Lompoc  basins  was  used  as  a  ground- 
water divide  by  the  U.S.G.S." 
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Climate 

The  climatic  features  of  the 
iriticultiu-al  area  and  thus  the  varietals 
;rown  therein,  set  it  apart  bom  the 
Santa  Ynez  Valley  AVA,  which  borders 
the  viticultural  area.  The  Santa  Ynez 
Valley  area  east  of  U.S.  Highway  101  is 
characterized  by  higher  temperatures 
than  the  "Santa  Rita  Hills"  AVA  to  the 
west,  which  has  a  cool  climate  and  is 
thus  more  conducive  to  growing 
"Region  Chie"  cool-climate  winegrape 
varietals.  By  contrast,  the  eastern  area  of 
the  Santa  Ynez  Valley,  a  "Region  Two" 
^wing  area,  provides  a  warmer  climate 
and  is  well  known  for  the  production  of 
varietal  winegrapes  such  as  Cabernet 
Sauvignon,  Cabernet  Franc,  Merlot, 
Sauvlgnon  Blanc,  Mourvedre,  and  other 
varietals  that  require  a  significantly 

Eigher  temperature  (degree  days)  for 
dequate  ripening,  "rhe  "Santa  Rita 
[ills"  AVA,  to  the  west  of  U.S.  Highway 
101,  is  better  known  for  varietals  such 
as  Chardonnay  and  Pinot  Noir,  which 
are  the  predominant  winegrapes  there, 
addition,  ambient  temperature  and 
apotranspiration  rates  during  veraison 
d  ripening  are  disparate  for  the  two 
djacent  viticultural  locales.  The 
iverage  post-veraison  ripening 
temperature  is  14.7°  F  hotter  within  the 
Santa  Ynez  Valley  AVA  than  in  the 
"Santa  Rita  Hills"  AVA  to  the  west. 
Similarly,  the  heating  degree  day 
differential  (with  the  base  of  50°  F) 
between  the  two  areas  is  61  heating 
degree  days,  indicating  an  annual  92 
heating  degree  days  in  the  western 
Lompoc  boundary  and  an  aimual  153 
heating  degree  days  in  the  eastern 
Cachuma  Lake  boundary.  These 
temperature  differences  are  the  result  of 
a  unique  set  of  topographical,  geological 
and  climatic  influences,  particularly 
coastal  in  origin: 

The  "Santa  Rita  Hills"  AVA  is 
situated  within  the  clearly  defined  east/ 
west  transverse  maritime  throat,  and 
thus  is  susceptible  to  the  ocean's 
cooling  influence.  This  enables  diurnal 
ocean  breezes  direct  access  to  the 
coastal  valleys  between  the  Purisima 
Hills  and  the  Santa  Rosa  Hills,  which 
house  the  AVA.  The  coastal  influence  is 
not  nearly  as  pronounced  in  the  Santa 
Ynez  Valley  east  of  U.S.  Highway  101 
and  the  Buellton  Flats.  In  addition,  the 
proximity  of  the  AVA  to  the  Pacific 
Ocean  fills  the  hills  and  valleys  of  the 
"Santa  Rita  Hills"  AVA  in  the  late  night 
and  early  morning  hours  with  coastal 
fog.  This  intensifies  the  cool-climate 
influence  on  varietal  winegrape 
production  between  the  geological 
boundaries  of  the  Purisima  Hills  and  the 
Santa  Rosa  Hills. 


Soil 

The  soils  of  the  Santa  Rita  Hills  are 
broken  down  from  an  array  of  geological 
parent  material,  with  the  most  common 
types  being  loams,  sandy  loams,  silt 
loams,  and  clay  loams.  These  soils  are 
based  on  large  percentages  of  dune 
sand,  marine  deposits,  recent  alluvium, 
river  wash,  and  terrace  deposits,  which 
are  shown  on  maps  provided  in  the 
exhibits  of  the  petition.  Soil  samples 
collected  from  selected  sites  within  the 
"Santa  Rita  Hills"  AVA  and  the  adjacent 
Santa  Yoez  Valley  AVA  show  a  distinct 
difference  resulting  from  a  high 
percentage  of  alluvial  and  marine  sand 
within  the  Santa  Rita  Hills  area.  While 
the  soil  samples  from  the  "Santa  Rita 
Hills"  AVA  show  higher  percentages  of 
sand,  silt  and  sandy  loams,  the  soil 
samples  from  the  eastern  Santa  Ynez 
Valley  show  a  higher  percentage  of 
gravelly  and  clay  loams.  Also,  soil 
analysis  test  results  from  several 
vineyards  in  the  proposed  "Santa  Rita 
Hills"  AVA  conducted  by  various  labs 
in  the  area  support  the  distinct  soil  data 
claims. 

Topography 

.    The  topography  of  the  "  Santa  Rita 
Hills"  AVA  is  distinct  and  isolated  from 
the  rest  of  the  Pacific  Coast,  the  Central 
Coast,  and  the  Santa  Ynez  Valley  east  of 
U.S.  Highway  101  and  the  Buellton 
Flats.  "The  AVA  is  demarcated  by  the 
east-west  ranges  of  the  Purisma  Hills  on 
the  north  and  the  Santa  Rosa  Hills  on 
the  south,  framing  Santa  Rita  Hills. 
When  surveying  the  land  within  Santa 
Rita  Hills  to  determine  what  locales 
would  be  the  outer  "edges,"  the 
petitioner  states  the  following  was  taken 
into  account:  viticultural  viability 
(primarily  hillside  and  alluvial  basin 
plantings)  and  the  coastal  influence 
suitable  for  cool-climate  still  winegrape 
production.  The  actual  topography  of 
the  "Santa  Rita  Hills"  AVA  is  an  oak- 
studded,  hill-laden  maritime  throat  that 
runs  east  to  west,  a  few  miles  east  of 
Lompoc  to  a  few  miles  west  of  Buellton 
Flats.  The  coastal  influence  enters  from 
the  west,  through  Lompoc,  and  abruptly 
loses  its  influence  at  the  eastern 
boundary,  as  demarcated  on  the 
enclosed  U.S.G.S.  maps.  Elevations 
within  the  proposed  boundary  range 
from  near  sea-level  to  ridge-line  1800 
feet  above  sea  level. 

ATF  believes  that  the  above 
statements  relating  to  climate,  soil,  and 
topography  are  supported  by  the 
petition  and  distinguish  the 
geographical  features  of  the  viticultural 
area  from  surrounding  areas. 
Accordingly,  ATF  is  establishing  the 


"Santa  Rita  Hills"  AVA  as  described 
below. 

Boundary 

The  boundary  of  the  "Santa  Rita 
Hills"  AVA  may  be  found  on  the  five  (5) 
1:24:000  scale  U.S.G.S.  Quadrangle  7.5- 
Minute  Series  maps  included  with  the 
petition.  The  boundary  is  described  in 
§9.162. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  (44  U.S.C. 
3507(j))  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  Treasury  Decision  because 
no  requirement  to  collect  information  is 
imposed. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  is  the  result  of  the 
proprietor's  own  efforts  and  consumer 
acceptance  of  wines  from  a  particular 
area.  No  new  requirements  are  imposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Executive  Order  12866 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  this  regulation  is 
not  subject  to  the  analysis  required  by 
this  Executive  Order. 

Draltiiig  Information 

The  author  of  this  document  is  Joyce 
A.  Drake,  Regulations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.162  to  read  as  follows: 
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Subpart  C — Approved  American 
Viticultural  Areas 

§9.162    Santa  Rita  Hills. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Santa 
Rita  Hills." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boimdary  of 
the  Santa  Rita  Hills  viticultural  area  are 
five  (5)  U.S.G.S.  Quadrangle  7.5  Minute 
Series  maps  titled: 

(1)  "Lompoc.  Calif.,"  edition  of  1959 
(photorevised  in  1982). 

(2)  "Lompoc  Hills,  Calif.."  edition  of 
1959  (photoinspected  1971). 

(3)  "Los  Alamos,  Calif.,"  edition  of 
1959. 

(4)  "Santa  Rosa  Hills,  Calif.,"  edition 
of  1959  (photoinspected  1978). 

(5)  "Solvang,  Calif.,"  edition  of  1959 
{photorevised  1982). 

(c)  Boundary.  The  "Santa  Rita  Hills" 
viticultiu'al  area  is  located  within  Santa 
Barbara  County,  California.  The 
boundary  is  as  follows: 

(1)  The  beginning  point  is  found  on 
the  Solvang,  California  U.S.G.S. 
Quadrangle  map  at  an  unnamed  hilltop, 
elevation  1600  feet,  in  section  27,  T.6N. 
R.  32W,  on  the  Solvang.  Calif., 
Quadrangle  U.S.G.S.  map. 

(2)  Then  proceed  north  and  slightly 
west  2.3  miles  to  an  uimamed  hilltop 
elevation  1174  feet.  Section  15,  T.6N.,  R. 
32W. 

(3)  Proceed  west  and  slightly  north 
1.85  miles  to  an  unnamed  hilltop 
elevation  899  feet  within  the  heart  of  the 
Santa  Rosa  Land  Grant,  T.7N.,  R.  32W, 
on  the  Santa  Rosa  Hills,  Calif., 
Quadrangle  U.S.G.S.  map. 

(4)  Proceed  north  approximately  2 
miles  to  an  unnamed  hilltop  elevation 
1063  feet  within  the  northeastern  part  of 
the  Santa  Rosa  Land  Grant,  T.7N,  R. 
32W,  on  the  Los  Alamos,  Calif., 
Quadrangle  U.S.G.S.  map. 

(5)  Proceed  northwest  1.1  miles  to  an 
uimamed  hilltop  elevation  961  feet.* 
Section  29,  T.7N.,  R.  32W. 

(6)  Proceed  north  and  slightly  east  1.1 
miles  to  an  imnamed  elevation  1443 
feet.  Section  20,  T.  7N.,  R.  32W. 

(7)  Proceed  west  1.4  miles  to  an 
unnamed  hilltop  elevation  1479  feet. 
Section  24,  T.7N.,R.33W. 

(8)  Proceed  north  1.2  miles  to  an 
uimamed  hilltop  elevation  1 705  feet. 
Section  13,  T.7N.,R.33W. 

(9)  Proceed  northwest  approximately 
2  miles  to  an  unnamed  hilltop  elevation 
1543.  Section  10.  T.7N..  R.  33W. 

(10)  Proceed  west  and  slightly  south 
1.6  miles  to  an  unnamed  hilltop 
elevation  935  feet  within  the  northern 
section  of  the  Santa  Rosa  Land  Grant. 
T.7N.,  R.  33W. 

(11)  Proceed  south  by  southwest  1.5 
miles  to  an  uimamed  hilltop  elevation 


605  feet  in  the  northern  section  of  the 
Santa  Rosa  Land  Grant.  T.7N.,  R.  33W. 

(12)  Proceed  west  by  southwest 
approximately  2  miles  to  the  point 
where  California  Highway  246  intersects 
with  the  200-foot  elevation  contour  line 
comprising  the  western  border  of  the 
Santa  Rita  Hills,  within  the  Santa  Rosa 
Land  Grant.  T.7N.,  R.  34W,  on  the 
Lompoc,  Calif.,  Quadrangle  U.S.G.S. 
map. 

(13)  Proceed  following  the  200  foot 
elevation  contour  line  south  along  the 
western  border  of  the  Santa  Rita  Hills  to 
the  extreme  southern  tip  of  the  200  foot 
elevation  contour  that  is  .6  miles  due 
west  of  an  unnamed  hilltop  361  feet  in 
elevation  in  the  Canada  de  Salispuedes 
Land  Grant.  T.6N.,  R.  34W. 

(14)  Proceed  southeast  2.35  miles  to 
an  unnamed  hilltop  elevation  1070  feet. 
Section  18,  T.6N.,  R.  33W,  on  the 
Lompoc  Hills,  Calif..  Quadrangle 
U.S.G.S.  map. 

(15)  Proceed  east  and  shghtly  south 
1.95  miles  to  an  unnamed  hilltop 
elevation  921  feet.  Section  16.  T.6N.,  R. 
33W,  on  the  Santa  Rosa  Hills,  Calif., 
Quadrangle  U.S.G.S.  map. 

(16)  Proceed  east  by  southeast  1.35 
miles  to  an  unnamed  hilltop  elevation 
1307  feet  at  intersection  between 
Sections  22  and  23.  T.6N.,  R.  33W. 

(17)  Proceed  east  2.35  miles  to  an 
unnamed  hilltop  elevation  1507  feet  in 
the  southern  area  of  the  Santa  Rosa 
Land  Grant.  T.6N.,  32W. 

(18)  Proceed  east  by  southeast  2.1 
miles  to  an  unnamed  hilltop  elevation 
1279  feet  in  the  southern  area  of  the 
Santa  Rosa  Land  Grant.  T.6N.,  32W. 

(19)  Then  proceed  east  by  southeast 
1.45  miles  to  the  point  of  the  beginning. 

Signed:  May  25.  2001. 
Bradley  A.  Buckles, 
Director. 
Timothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary. 
(Regulatory,  Tariff  and  Trade  Enforcement). 
IFR  Doc.  01-13645  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  18. 19  and  24 
[T.D.  ATF-455;  Ref:  Notice  No.  823] 
RIN  1512-AB59 

Volatile  Fruit-Flavor  Concentrate 
Shipments  and  Alternation  With  Other 
Premises  (2000R-290P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Final  rule  (Treasury  decision). 

summary:  This  final  rule  specifically 
authorizes  the  transfer  of  volatile  fruit- 
flavor  concentrate  (VFFC)  xmfit  for 
beverage  use  fi'om  one  VFFC  plant  to 
another  for  further  processing  and 
permits  facilities  to  be  alternately  used 
as  a  VFFC  plant,  a  distilled  spirits  plant 
or  a  bonded  wine  cellar.  This  rule 
allows  greater  flexibility  in  the 
production  processes  and  in  the 
equipment  and  facilities  of  VFFC  plants. 
DATES:  Effective  date:  May  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Ruhf,  Regulations  Division, 
650  Massachusetts  Avenue,  NW, 
Washington,  DC  20226;  (202)  927-8210; 
or  alctob@atQiq.atf.treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Previously,  ATF  received  a  request  to 
vary  from  the  regulations  in  27  CFR  part 
18,  Production  of  Volatile  Fruit  Flavor 
Concentrate.  This  request  was  to  allow 
the  transfer  of  volatile  fruit-flavor 
concentrate  (VFFC)  that  is  unfit  for 
beverage  use  for  further  processing  from 
one  proprietor  of  a  volatile  frxut 
concentrate  plant  to  emother.  The 
current  regulation  regarding  transfer  of 
volatile  fruit-flavor  concentrate  (27  CFR 
18.54(a))  does  not  provide  for  such  a 
transfer. 

Another  current  regulation  (27  CFR 
18.51)  allows  the  transfer  to  a 
producer's  premises  of  "processing 
material"  that  is  produced  elsewhere 
subject  to  certain  restrictions  and 
recordkeeping  requirements.  However, 
the  definition  of  "processing  material" 
(27  CFR  18.11)  does  not  include 
concentrate  that  is  intended  for  further 
processing.  Furthermore,  the  regulation 
at  27  CFR  18.56  allows  only  a  VFFC 
proprietor  to  receive  shipments  of 
returned  concentrate  previously 
shipped  by  such  proprietor. 

Consequently,  ATF  proposed  to 
amend  the  regulations  in  27  CFR  18.56 
to  allow  such  transfers  subject  to  the 
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existing  recordkeeping  and  reporting 
requirements  of  27  CFR  18.56  (Notice 
No.  823,  61  FR  30017).  At  this  time, 
ATF  also  solicited  comments 
concerning  other  changes  to  part  18. 
Specifically,  ATF  requested  comments 
about  whedier  to  allow  facilities  to  be 
operated  alternately  as  a  VFFC  plant,  a 
distilled  spirits  plant,  a  bonded  winery 
or  other  regulated  facility. 

Transfer  of  Concentrate 

ATF  is  adopting  the  proposed 
regulations  to  allow  VFFC  proprietors  to 
transfer,  for  further  processing,  volatile 
fiiiit-flavor  concentrate  that  is  unfit  for 
beverage  use.  This  change  in  the 
regulations  allows  VFFC  proprietors 
greater  flexibility  without  jeopardizing 
the  revenue. 

Alternation  of  VFFC  Premises 

In  response  to  our  request  for  other 
possible  changes  in  Notice  823  (61  FR 
30017),  Distilled  Spirits  Council  of  the 
United  States  (DISCUS)  supported  the 
proposal  for  temporarily  alternating 
VFFC  plant  with  a  distilled  spirits  plant, 
bonded  wine  cellar  or  other  regulated 
facility.  As  a  result,  we  have  written 
regulations  to  allow  facilities  to  be 
operated  alternately  as  a  VFFC  plant,  a 
distilled  spirits  plant,  or  a  bonded  wine 
cellar.  We  believe  that  limiting 
alternations  between  a  VFFC  and  a 
distilled  spirits  plant  or  a  bonded 
winery  shoidd  address  the  present 
needs  of  all  proprietors.  However,  ATF 
will  consider  any  future  request  to 
alternate  a  VFFC  plant  with  other 
regulated  facilities. 

m  addition,  DISCUS  recommended 
that  the  Biueau  "streamline"  the 
evidence  required  for  such  alternations 
by  using  batch  records.  Under  the 
provisions  of  the  Internal  Revenue  Code 
(IRC),  each  type  of  regulated  operation 
(for  example,  a  distilled  spirits  plant, 
bonded  wine  cellar  or  volatile  fruit- 
flavor  concentrate  plant)  is  subject  to 
separate  and  distinct  regulatory 
requirements.  These  regulatory 
requirements  have  been  tailored  to  the 
particular  operation  being  conducted  in 
order  to  protect  the  revenue.  Where 
particular  premises  are  being  alternated, 
ATF  has  found  that  the  notice  of 
alternation  of  premises  is  necessary  to 
protect  the  revenue  and  is  not  unduly 
burdensome  on  businesses.  The  notice 
identifies  the  portion  of  the  premises 
being  alternated  and  identifies  the 
operations  that  will  occur  and  the 
specific  time  during  which  they  will 
occur.  Without  this  information,  ATF 
would,  at  best,  have  difficulty  in 
determining  which  type  of  operation 
was  occiuring  at  any  particular  place  or 
time.  Also,  batch  records  would  not 


necessarily  allow  ATF  to  verify  records, 
reports,  tax  retmns,  and  bonds  that  are 
required  to  be  filed  imder  the  IRC 
regulations,  thus  presenting  a  jeopardy 
to  the  revenue.  Accordingly,  ATF 
opposes  the  use  of  batch  records  to 
evidence  alternation  of  premises. 

Regulatory  Flexibility  Act 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  it  is  hereby  certified  that 
this  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  liberalizes  the 
regulations  related  to  volatile  fruit- 
flavor  concentrate  plants.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  As  required  by  26  U.S.C. 
7805(f),  a  copy  of  this  final  rule  was  sent 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  No 
comments  were  received. 

Executive  Order  12866 

It  has  been  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  by  Executive  Order  12866. 
Therefore,  a  regulatory  assessment  is  not 
required. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  final  rule  have  been 
reviewed  and  approved  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(j)).  The  Office  of  Management  and 
Budget  (OMB)  has  issued  control 
number  1512-0046  for  this  collection  of 
information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a  valid 
control  number  assigned  by  OMB. 

The  additional  collection  of 
information  in  this  regulation  is  in  27 
CFR  18.39,  18.40  and  18.42.  This 
information  is  required  to  make  sure 
that  a  proprietor  of  a  volatile  fruit-flavor 
concentrate  plant  is  properly  qualified 
to  alternate  to  a  distilled  spirits  plant  or 
a  bonded  wine  cellar,  and  to  record 
alternations  of  premises.  ATF  uses  this 
information  to  ensure  that  persons  are 
qualified  and  that  operations  are 
conducted  in  accordance  with  law  and 
regulations.  The  collection  of 
information  is  mandatory.  The  likely 
respondents  may  include  small 
businesses  or  organizations. 

ATF  estimates  the  burden  of 
qualification  and  recordkeeping  at  ten 
(10)  additional  respondents  and  an 
additional  one  hour  per  respondent. 
ATF  estimates  that  the  total  annual 
reporting  and/or  recordkeeping  burden 
under  control  numbers  1512-0046  is  40 
hours. 


Administrative  Procedure  Act 

This  final  rule  relieves  restrictions  on 
the  operations  of  volatile  fruit-flavor 
concentrate  plants  by  allowing  certain 
transfers  of  high-proof  concentrate  unfit 
for  beverage  use  and  providing  for  the 
alternation  of  VFFC  plants  with  distilled 
spirits  plants  or  bonded  wine  cellars. 
Consequently,  it  is  exempt  from  the 
delayed  effective  date  provisions  of  5 
U.S.C.  553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  Ruhf,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 

27  CFR  Part  18 

Alcohol  and  alcohoUc  beverages. 
Fruits,  Labeling,  Reporting  and 
recordkeeping  requirements.  Spices  and 
flavorings. 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Chemicals, 
Claims,  Custom  duties  and  inspection. 
Electronic  fund  transfers,  Excise  taxes, 
Exports,  Gasohol,  Imports,  Labeling, 
Liquors,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Security  measures,  Spices 
and  flavorings,  Surety  bonds. 
Transportation,  Warehouses,  Wine. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Claims, 
Electronic  fund  transfers.  Excise  taxes. 
Exports,  Food  additives.  Fruit  juices, 
Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavorings, 
Surety  bonds,  Taxpaid  wine  bottling 
house.  Transportation,  Vinegar, 
Warehouses,  Wine. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  27  CFR  Parts  18, 19  and  24 
are  amended  as  follows: 

PART  18— PRODUCTION  OF 
VOLATILE  FRUIT-FLAVOR 
CONCENTRATE 

Paragraph  1.  The  authority  citation 
for  part  18  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  5001.  5171-5173. 
5178,  5179.  5203.  5351.  5354.  5356.  5511, 
5552.  6065.  7805. 
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Par.  2.  Section  18.11  is  amended  by 
adding  the  term  "distilled  spirits  plant" 
in  alphabetical  order  as  follows: 

§18.11     Meaning  of  terms. 

***** 

Distilled  spirits  plant.  An  

estabUshment  qualified  under  27  CFR 
part  19,  excluding  alcohol  fuel  plants, 
for  producing,  warehousing,  or 
processing  distilled  spirits  (including 
denatured  distilled  spirits). 
***** 

Par.  3.  A  new  section  18.39  is  added 
before  the  heading  "Subpart  E — 
Operations"  to  read  as  follows: 

§  1 8.39  Qualification  to  alternate  a  volatile 
fruit-ftavor  concentrate  plant  and  a  distilled 
spirits  plant. 

A  proprietor  of  a  volatile  fruit-flavor 
concentrate  plant  operating  a 
contiguous  distilled  spirits  plant  may 
alternate  -the  use  of  such  premises 
between  the  two  functions  through 
extension  and  ciulailment  by  filing  with 
the  appropriate  ATF  officer  the 
following  information: 

(a)  ATF  Form  27-G  (5520.3)  and  ATF 
Form  5110.41  to  cover  the  proposed 
alternation  of  premises; 

(b)  A  special  diagram,  in  duplicate, 
delineating  the  premises  as  they  will 
exist,  both  dining  extension  and 
curtailment  and  clearly  depicting  all 
buildings,  floors,  rooms,  areas, 
equipment  and  pipe  lines  (identified 
individually  by  letter  or  ntmiber)  which 
are  to  be  subject  to  alternation,  in  their 
relative  operating  sequence;  and 

(c)  A  bond  or  a  consent  of  surety  to 
cover  the  proposed  alternation  of 
premises. 

(Approved  by  tiie  Office  of  Management  and 
Budget  under  control  number  1512-0046) 

Par.  4.  A  new  section  18.40  is  added 
before  the  heading  "Subpart  E — 
Operations"  to  read  as  follows: 

§  1 8.40  Qualification  to  alternate  volatile 
fruit-flavor  concentrate  plant  and  bonded 
wine  cellar. 

A  proprietor  of  a  volatile  fruit-flavor 
concentrate  plant  operating  a 
contiguous  bonded  wine  cellar  may 
alternate  the  use  of  each  premise  by 
extension  and  curtailment  by  filing  with 
the  appropriate  ATF  officer  the 
following  information: 

(a)  ATF  Form  27-G  (5520.3)  and  ATF 
Form  5120.25  to  cover  the  proposed 
alternation  of  premises; 

(b)  A  special  diagram,  in  duplicate, 
delineating  the  premises  as  they  will 
exist,  both  during  extension  and 
curtailment  and  clearly  depicting  all 
buildings,  floors,  rooms,  areas, 
equipment  and  pipe  lines  (identified 
individually  by  letter  or  number)  which 


are  to  be  subject  to  alternation,  in  their 
relative  operating  sequence;  and 

(c)  A  bond  or  a  consent  of  surety  to 
cover  the  proposed  alternation  of 
premises. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0046) 

Par.  5.  A  new  section  18.41  is  added 
before  the  heading  "Subpart  E— ' 
Operations"  to  read  as  follows: 

§  1 8.41    Separation  of  premises. 

The  appropriate  ATF  officer  may 
specify  additional  means  of  separating 
the  volatile  fruit-flavor  concentrate 
plant  fi^m  a  distilled  spirits  plant  or 
bonded  wine  cellar  premises. 

Par.  6.  A  new  section  18.42  is  added 
before  the  heading  "Subpart  E — 
Operations"  to  read  as  follows: 

§  1 8.42    Record  of  alternation. 

After  approval  of  the  qualifying 
dociunents  for  the  alternation  of 
premises,  the  proprietor  must  execute  a 
record  each  time  that  the  premises  are 
alternated.  The  record  will  contain  the 
following  information: 

(a)  Identification  assigned  by  ATF, 
including  the  plant  or  registry  number, 
of  the  volatile  fruit-flavor  concentrate 
plant  and  the  distilled  spirits  plant  or 
bonded  wine  cellar; 

(b)  Effective  date  and  time  of 
proposed  change;  and 

(c)  Description  of  the  alternation  that 
identifies  the  diagrams  depicting  the 
premises  before  and  after  the 
edtemation. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0046) 

Par.  7.  A  new  section  18.43  is  added 
in  subpart  D  to  read  as  follows: 

§  1 8.43    Conditions  of  Alternation. 

(a)  Curtailment  of  volatile  fruit-flavor 
concentrate  plant.  The  proprietor  must 
remove  all  concentrate,  fruit  mash,  and 
juice  irotn  the  volatile  fruit-flavor 
concentrate  plant  alternated  to  a 
distilled  spirits^  plant  or  to  a  bonded 
wine  cellar  premises,  unless  such 
concentrate,  fruit  mash,  or  juice  is  being 
simultaneously  transferred  to  the 
distilled  spirits  plant  or  bonded  wine 
cellar  premises. 

(b)  Extension  of  volatile  fruit-flavor 
concentrate  premises  and  curtailment  of 
distilled  spirits  plant.  The  proprietor 
must  remove  all  spirits,  denatured 
spirits,  articles  and  wine,  except  for 
concentrate,  fruit  mash,  or  juice  that  is 
being  simidtaneously  transferred  to  the 
volatile  fruit-flavor  concentrate  plant. 

(c)  Extension  of  volatile  fruit-flavor 
concentrate  premises  and  curtailment  of 
bonded  wine  cellar  premises.  The 
proprietor  must  remove  all  wine  and 


spirits  from  the  alternated  bonded  wine 
cellar  premises,  except  for  concentrate, 
fruit  mash,  or  juice  that  is  being 
simultaneously  transferred  to  the 
volatile  fruit-flavor  concentrate  plant. 

Par.  8.  Section  18.56  is  revised  to  read 
as  follows: 

§  1 8.56    Receipt  of  concentrate. 

(a)  General.  The  proprietor  of  a 
concentrate  plant  may  accept  the  return 
of  concentrate  that  the  proprietor 
shipped.  In  addition,  concentrate  that  is 
unfit  for  beverage  use  may  be  received 
from  another  concentrate  plant  for 
further  processing  in  accordance  with 
this  part. 

(b)  Record  of  concentrate  received. 
When  concentrate  is  received,  the 
proprietor  must  record  the  receipt, 
including  the  name  of  the  consignor  and 
a  notation  regarding  any  loss  in  transit 
or  other  discrepancy. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0098) 

PART  19— DISTILLED  SPIRITS 
PLArfTS 

Par  9.  The  authority  citation  for  part 
19  continues  to  read  as  follows: 

Authority:  19  U.S.C.  81c,  1311;  26  U.S.C. 
5001,  5002,  5004-5006,  5008.  5010,  5041, 
5061,  5062,  5066,  5081,  5101.  5111-5113, 
5142,  5143,  5146,  5171-5173,  5175,  5176, 
5178-5181, 5201-5204,  5206,  5207.  5211- 
5215,  5221-5223,  5231,  5232,  5235,  5236, 
5241-5243,  5271,  5273.  5301.  5311-5313, 
5362,  5370. 5373,  5501-5505,  5551-5555, 
5559,  5561,  5562,  5601,  5612,  5682,  6001, 
6065,  6109,  6302.  6311,  6676,  6806,  7011, 
7510,  7805;  31  U.S.C.  9301,  9303,  9304,  9306. 

Par.  10.  A  new  section  19.207  is 
added  before  the  imdesignated  center 
heading  of  "Permanent  Discontinuance 
of  Business"  to  read  as  follows: 

§  19.207  Alternate  use  of  distilled  spirits 
plant  and  volatile  fruit-ftavor  concentrate 
premises. 

If  a  proprietor  of  distilled  spirits  plant 
wishes  to  use  all  or  a  portion  of  such 
premises  alternately  as  a  volatile  fhiit- 
flavor  concentrate  plant  or  vice-a-versa, 
the  proprietor  must  comply  with  the 
requirements  of  §§  18.39  and  18.41 
through  18.43  of  this  title. 

PART  24— WINE 

Par.  11.  The  authority  citation  for  part 
24  continues  to  read  as  follows: 


Authority:  5  U 
5008.5041,5042 
5111-5113,5121 
5206,5214,5215 
5357,  5361,  5362 
5391,5392,5511 
5684.  6065,  6091 
6651,6676.7011 
7606,  7805,  7851 
9306. 


S.C.  552(a);  26  U.S.C.  5001. 

,5044,5061,5062,5081, 

,5122,5142,5143,5173, 
5351,  5353,  5354,  5356, 

, 5364-5373,  5381-5388, 
5551,5552,5661,5662, 
6109.6301.6302.6311, 
7302.  7342,  7502,  7503. 
31  U.S.C.  9301,  9303,  9304, 
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Par.  12.  A  new  sentence  is  added  at 
the  end  of  §  24.135(a)  to  read  as  follows: 

124.135    Wine  premises  alternation. 

I    (a)  General.  *  *   *  If  a  proprietor  of  a 
bonded  wine  cellar  or  winery  wishes  to 
use  all  or  a  portion  of  such  premises 
alternately  as  a  volatile  fruit-flavor 
concentrate  plant  or  vice-a-versa,  the 
proprietor  must  comply  with  the 
requirements  of  §§  18.40  through  18.43 
of  this  title. 
***** 

Signed:  March  6,  29OI. 
Bradley  A.  Buckles, 
Director. 

Approved:  March  14,  2001. 
rimothy  E.  Skud, 

Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
PR  Doc.  01-13630  Filed  5-3O-01;  8:45  am] 
BILUNG  C006  4810-31-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

ICGD01-01-041] 
mN211S-AE47 

Drawbridge  Operation  Regulations: 
Jamaica  Bay  and  connecting 
ivaterways,  NY. 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


BUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  drawbridge 
operation  regulations  which  govern  the 

each  Channel  Railroad  Bridge,  at  mile 

7,  across  Jamaica  Bay  in  New  York. 

his  temporary  change  to  the 
wbridge  operation  regulations  will 

low  the  bridge  owner  to  require  a 
enty-four  hours  advance  notice  for 
bridge  openings  from  6  a.m.  to  7  p.m., 
on  each  Monday,  Wednesday  and 
Friday,  from  May  18,  2001  tJ^ough 
November  30,  2001.  This  action  is 
necessary  to  facilitate  necessary 
maintenance  at  the  bridge. 
DATES:  This  rule  is  effective  on  May  18, 
2001  through  November  30,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-01-041)  and  are 
available  for  inspection  or  copying  at 
the  First  Coast  Guard  District,  Bridge 
Branch  Office,  408  Atlantic  Avenue, 
Boston,  Massachusetts,  02110,  7  a.m.  to 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District.  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  April  6,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  E>rawbridge  Operation 
Regulations;  Jamaica  Bay  and 
Connecting  Waterways,  New  York,  in 
the  Federal  Register  (66  FT^  18221).  We 
received  no  comments  in  response  to 
the  notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held.  Pursuant  to  5  U.S.C.  553,  good 
cause  exists  for  making  this  regulation 
effective  in  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  discussed  the  advance 
notification  periods  with  all  known 
waterway  users  likely  to  be  impacted  by 
this  change  in  operating  regulations 
prior  to  publication  of  the  notice  of 
proposed  rulemaking  and  none 
objected.  In  feet,  local  waterway  users 
have  voluntarily  complied  with  the 
advance  notice  requirement  since  April 
30,  2001.  The  NPRM  specified  that  we 
anticipated  that  the  final  rule  would 
become  effective  less  than  30  days 
following  publication.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  imnecessary  and 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  perform 
this  lengthy  project  diuing  the  spring, 
siunmer  and  fall  months  when  ambient 
air  temperatures  and  environmental 
conditions  permit  effective  sand 
blasting  and  painting. 

Background  and  Purpose 

The  Beach  Chaimel  Railroad  Bridge, 
at  mile  6.7,  across  Jamaica  Bay  has  a 
verticed  clearance  of  26  feet  at  mean 
high  water  and  31  feet  at  mean  low 
water.  The  existing  regulations  require 
the  draw  to  open  on  signal  at  all  times. 

The  bridge  owner,  the  New  York  City 
Transit  Authority,  asked  the  Coast 
Guard  to  temporarily  change  the 
drawbridge  operation  regulations  to 
require  at  least  a  twenty-foiu-  hours 
advance  notice  be  given  to  open  the 
Beach  Chaimel  Raihoad  Bridge  for 
thirty-one  weeks  on  each  Monday, 
Wednesday  and  Friday  in  order  to 
facilitate  structiual  repairs  and  painting 
at  the  bridge.  The  Coast  Guard  contacted 
all  known  waterway  users  to  advise 
them  of  the  proposed  closures.  No 
objections  or  negative  comments  were 
received  in  response  this  closure. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  The  effective  date 


of  this  final  rule  will  be  changed  to  the 
date  of  signature  of  this  final  rule  as  the 
weekend  closure  dates  contemplated  in 
the  NPRM  have  already  passed.  This 
change  will  reduce  rather  than  enla]::ge 
the  duration  of  the  temporary  final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  1 2866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  This 
conclusion  is  based  on  the  fact  that  the 
bridge  will  still  continue  to  open  daily 
for  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
the  bridge  will  still  continue  to  open  for 
navigation  daily. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  F*roperty  Rights. 

Gvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviromnental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  foimd  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 


2.  From  May  18,  2001  through 
November  30,  2001,  section  117.795  is 
temporarily  amended,  by  adding  a  new 
paragraph  (e),  to  read  as  follows: 

§  11 7.795    Jamaica  Bay  and  connecting 
waterways. 

***** 

(e)  The  Beach  Channel  Raihoad 
Bridge,  at  mile  6.7,  shall  open  on  signal 
after  at  least  a  twenty-four  hours 
advance  notice  is  given  from  6  a.m.  to 
7  p.m.,  on  each  Monday,  Wednesday, 
and  Friday,  from  May  18,  2001  through 
November  30,  2001.  Advance  notice 
may  be  given  by  calling  the  number 
posted  at  the  bridge. 

Dated:  May  18,  2001. 
Gerald  M.  Davis. 
Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District. 
[FR  Doc.  01-13640  Filed  5-30-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGD01-00-248] 

RIN2115-AA97 

Safety  Zone:  Triathlon,  Ulster  Landing, 
Hudson  River,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  for 
the  annual  Hudson  Valley  Triathlon 
swim  on  the  Hudson  River.  This  action 
is  necessary  to  provide  for  the  safety  of 
life  on  navigable  waters  during  the 
event.  This  action  is  intended  to  restrict 
vessel  traffic  in  a  portion  of  the  Hudson 
River. 

DATES:  This  rule  is  effective  July  2. 
2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-00-248)  and  are 
available  for  inspection  or  copying  at 
room  204.  Coast  Guard  Activities  New 
York.  212  Coast  Guard  Drive,  Staten 
Island,  NY  10305,  between  8  a.m.  and 
3  p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 


SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  March  2,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone:  Triathlon,  Ulster 
Landing,  Hudson  River,  NY  in  the 
Federal  Register  (66  FR  13030).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
permanent  safety  zone  for  the  annual 
Hudson  Valley  Triathlon  swim  on  the 
Hudson  River.  The  safety  zone 
encompasses  all  waters  of  the  Hudson 
River,  in  the  vicinity  of  Ulster  Landing, 
bound  by  the  following  points: 
42°00'03. 7*1^1.  073°56'43.1'^;  thence  to 
41°59'52.5'T^,  073°56'34.2'^;  thence  to 
42°00'15.1"N,  073°56'25.2'^;  thence  to 
42°00'05.4'TM,  073°56'41.9'^  (NAD 
1983);  thence  along  the  shoreline  to  the 
point  of  beginning. 

The  safety  zone  is  effective  annually 
from  6  a.m.  imtil  9  a.m.  on  the  first 
Simday  after  July  4th.  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Hudson  River.  It  is 
needed  to  protect  swimmers  and  boaters 
from  the  hazards  associated  with  500 
swimmers  competing  in  a  confined  area 
of  the  Hudson  River.  Recreational 
vessels  can  still  transit  to  the  east  of  the 
zone  during  the  event  and  will  not  be 
precluded  from  mooring  at  or  getting 
imderway  from  recreational  piers  in  the 
vicinity  of  the  zone.  Commercial  vessels 
will  be  precluded  from  transiting  the 
area  because  the  safety  zone 
encompasses  about  800  yards  of 
Barrytown  Reach  and  there  is  no  viable 
alternative  route.  No  vessel  may  enter 
the  safety  zone  without  permission  from 
the  Captain  of  the  Port.  New  York. 

Special  Local  Regulations  have  been 
published  for  this  event  in  33  CFR 
100.121  for  7  a.m.  to  9  a.m.  on  the  same 
date.  The  location  of  this  event  was 
moved  3.5  nautical  miles  north  in  the 
simuner  of  2000  to  the  new  location  in 
the  northern  area  of  Barrytown  Reach.  A 
Temporary  final  rule  was  required  for 
the  2000  event.  This  new  location 
encompasses  about  800  yards  of 
Barrytown  Reach  and  is  about  1 ,000 
yards  smaller  than  the  permanent  area 
in  33  CFR  100.121. 

This  safety  zone  covers  the  minimum 
area  needed  and  imposes  the  minimum 
restrictions  necessary  to  ensure  the 
protection  of  all  swimmers  and  vessels. 
Public  notifications  will  be  made  prior 
to  the  event  via  the  Local  Notice  to 
Mariners. 


Federal  Register /Vol.  66,  No.  105 /Thursday,  May  31.  2001 /Rules  and  Regulations  29485 


Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 
this  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significaiit  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26. 1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

This  safety  zone  temporarily  closes  a 
portion  of  the  Hudson  River  to  vessel 
traffic;  however,  the  impact  of  this 
regulation  is  expected  to  be  minimal  for 
the  following  reasons:  This  is  an  annual 
marine  event  currently  published  in  33 
CFR  100.121;  this  safety  zone  will  close 
a  smaller  portion  of  the  Hudson  River 
during  this  event;  this  zone  is  only  3.5 
miles  north  of  the  current  zone;  the 
event  is  limited  in  duration;  the  event 
occurs  early  on  a  Simday  morning, 
which  historically  is  a  time  when  there 
is  less  commercial  traffic  transiting  the 
area;  advance  advisories  will  be  made  to 
allow  the  maritime  conununity  to 
schedule  transits  before  and  after  the 
event;  the  event  has  been  held  for  4 
years  in  succession  and  is  therefore 
anticipated  annually;  and  recreational 
vessels  may  still  transit  to  the  east  of  the 
zone  during  the  event  and  will  not  be 
precluded  irom  mooring  at  or  getting 
underway  from  recreational  piers  in  the 
vicinity  of  the  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 


entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Hudson  River  during 
the  time  this  zone  is  activated. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  this  is  an  annual 
marine  event  currently  published  in  33 
CFR  100.121;  this  safety  zone  will  close 
a  smaller  portion  of  the  Hudson  River 
during  the  event;  the  event  is  limited  in 
duration;  it  is  expected  that  no  more 
than  1  or  2  commercial  vessels  will  be 
affected  by  this  event  early  on  a  Sunday 
morning;  advance  advisories  will  be 
made  to  allow  the  maritime  community 
to  schedule  transits  before  and  after  the 
event;  the  event  has  been  held  for  4 
years  in  succession  and  is  therefore 
anticipated  annually;  and  recreational 
vessels  may  still  transit  to  the  east  of  the 
zone  during  the  event  and  will  not  be 
precluded  from  mooring  at  or  getting 
imderway  fttim  recreational  piers  in  the 
vicinity  of  the  zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  However,  we  received  no 
requests  for  assistance  from  small 
entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 


the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk  _ 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribe,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraph  34(g),  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  fits  paragraph  34(g)  as  it 
establishes  a  safety  zone.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 
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PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
49CFR1.46. 

2.  Add  §  165.170  to  read  as  follows: 

§  165.170    Safety  Zone:  Triathlon,  Ulster 
Landing,  Hudson  River,  NY. 

(a)  Regulated  area.  The  following  area 
is  a  safety  zone:  All  waters  of  the 
Hudson  River,  in  the  vicinity  of  Ulster 
Landing,  bound  by  the  following  points: 
42''00'03.7'TM,  073°56'43.1'^;  thence  to 
41°59'52.5'TSI,  073°56'34.2'%V;  thence  to 
42°00'15.1'TM,  073°56'25.2'TV;  thence  to 
42°00'05.4'TSI,  073''56'41.9'^  (NAD 
1983);  thence  along  the  shoreline  to  the 
point  of  beginning. 

(b)  Effective  period.  This  section  is  in 
effect  annually  from  6  a.m.  until  9  a.m. 
on  the  first  Sunday  after  July  4th. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without  the 
permission  of  the  Captain  of  the  Port, 
New  York. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  May  14,  2001. 
R.E.  Bennis, 

Rear  Admiral.  U.S.  Coast  Guard,  Captain  of 
the  Port,  New  York. 

(FR  Doc.  01-13643  Filed  5-30-01;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AK12 

Schedule  for  Rating  Disabilities: 
Disabilities  of  the  Liver 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4)  by  revising  the  portion  of  the 
Digestive  System  that  addresses 


disabilities  of  the  liver.  The  intended 
effect  of  this  action  is  to  update  this 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  current  medical  terminology 
and  unambiguous  criteria,  and  that  it 
reflects  medical  advances  that  have 
occurred  since  the  last  review. 
DATES:  Effective  Date:  This  rule  is 
effective  Jidy  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant, 
Regulations  Staff  (2 11  A),  Compensation 
and  Pension  Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington  DC  20420,  (202)  273-7210. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
its  review  of  the  Schedule  for  Rating 
Disabilities  (38  CFR  part  4).  VA 
published  a  proposal  to  amend  that 
portion  of  the  Schedule  pertaining  to 
liver  disabilities.  The  proposed  rule  was 
published  in  the  Federal  Register  on 
August  7,  2000  (65  FR  48205).  hiterested 
persons  were  invited  to  submit  written 
comments  on  or  before  October  6,  2000. 
We  received  comments  from  the 
Disabled  American  Veterans  and  one 
VA  employee. 

In  the  preamble  of  the  proposed  rule, 
we  proposed  to  delete  diagnostic  code 
7313  but  inadvertently  did  not  include 
this  change  in  the  amendatory 
instructions  portion  of  the  dociunent. 
No  comment  was  made  on  this 
proposed  change  which  is  now  reflected 
in  the  final  rule. 

One  commenter  questioned  our 
proposal  to  provide  percentage 
evaluation  levels  of  10,  30,  50,  70,  and 
100%  for  diagnostic  code  7312 
(cirrhosis  of  the  liver,  primary  biliary 
cirrhosis,  or  cirrhotic  phase  of 
sclerosing  cholangitis)  and  levels  of 
zero,  10,  20,  40.  60,  and  100%  for 
diagnostic  codes  7345  (chronic  liver 
disease  without  cirrhosis  (including 
hepatitis  B,  chronic  active  hepatitis, 
autoimmune  hepatitis, 
hemochromatosis,  drug-induced 
hepatitis,  etc.,  but  excluding  bile  duct 
disorders  and  hepatitis  C))  and  7354 
(hepatitis  C  (or  non-A,  non-B  hepatitis)). 
The  commenter  felt  all  of  these 
conditions  should  have  the  same 
evaluation  levels  because  the  symptom 
criteria  are  almost  identical. 

We  do  not  adopt  the  comment  for  the 
following  reasons.  The  symptom  criteria 
for  cirrhotic  and  non-cirrhotic  liver 
diseases  are  not  nearly  identical.  The 
evaluation  criteria  proposed  for 
cirrhotic  diseases  (diagnostic  code  7312) 
are  based  on  largely  objective  signs, 
symptoms,  and  complications  of 
cirrhosis,  such  as  jaundice,  weakness, 
weight  loss,  ascites,  hepatic 
encephalopathy,  and  hemorrhage.  The 


evaluation  levels  for  cirrhotic  diseases 
have  not  been  changed,  except  for  the 
addition  of  the  10  percent  rating 
recommended  by  our  consultants.  The 
evaluation  criteria  proposed  for  non- 
cirrhotic  diseases  (diagnostic  codes 
7345  and  7354)  are  based  primarily  on 
specific  signs  and  symptoms  of  hepatitis 
or  other  chronic  liver  disease  without 
cirrhosis,  such  as  fatigue,  malaise, 
nausea,  vomiting,  anorexia,  arthralgia, 
and  right  upper  quadrant  pain. 
Alternatively,  non-cirrhotic  liver  disease 
and  hepatitis  C  may  be  rated  or  on  an 
alternative  set  of  criteria  based  on 
incapacitating  episodes  if  it  will  result 
in  a  higher  evaluation.  VA  proposed  in 
the  Federal  Register  on  February  24, 
1996  (62  FR  8204)  to  also  rate 
intervertebral  disc  syndrome  based  on 
incapacitating  episodes.  To  maintain 
internal  consistency  in  the  rating 
schedule,  we  are  using  the  same 
percentage  evaluation  levels  that  we 
proposed  for  rating  intervertebral  disc 
syndrome  when  it  is  based  on 
incapacitating  episodes.  The  evaluation 
levels  for  cirrhotic  diseases,  however, 
are  not  based  on  incapacitating 
episodes.  Accordingly,  we  do  not 
believe  using  the  same  levels  of 
evaluation  for  such  diseases  is 
appropriate,  and  we  have  not  adopted 
the  commenter's  suggestion. 

The  same  commenter  suggested  that 
we  provide  criteria  for  diagnostic  code 
7312  based  on  incapacitating  episodes, 
as  we  have  done  for  hepatitis  or  other 
chronic  liver  disease  without  cirrhosis. 

Cirrhosis  results  in  liver  scarring  and 
progressive  liver  damage  that  eventually 
leads  to  liver  decompensation  with  the 
complications  of  hemorrhage, 
encephalopathy,  ascites,  or  jaundice. 
Treatment  is  aimed  at  preventing  the 
progression  of  liver  damage,  but  it 
cannot  reverse  it,  because  it  is 
permanent.  Since  cirrhosis  does  not 
have  an  overall  episodic  course, 
although  its  complications  may  occur 
intermittently  once  it  has  reached  the 
decompensated  stage,  an  alternative  set 
of  criteria  based  on  incapacitating 
episodes  is  not  appropriate,  and  we 
have  not  adopted  this  suggestion. 

Section  4.112  currently  addresses 
weight  loss  in  general  terms  for 
purposes  of  application  to  §  4.114.  We 
proposed  to  revise  this  section  by 
defining  these  terms  in  more  detail  and 
referencing  them  to  the  individual's 
"baseline  weight."  For  example,  we 
proposed  to  define  "substantial  weight 
loss,"  as  meaning  a  loss  of  greater  than 
20  percent  of  the  individual's  baseline 
weight,  sustained  for  three  months  or 
longer.  One  commenter  recommended 
that  we  include  some  guidance  for 
determining  baseline  weight  because  a 
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I  mall  variation  in  the  way  the  baseline 
'  veight  is  determined  could  make  a 
material  difference  in  the  disability 
rating  assigned. 

I  In  response  to  this  comment,  we  have 
idded  a  sentence  to  §4.112  defining 
'baseline  weight"  as  the  average  weight 
or  the  two-year-period  preceding  onset 
of  the  disease.  This  will  assure  that  the 
usual  weight  over  a  reasonable  period  of 
time  before  the  disease  began  is  the 
basis  of  determining  subsequent  weight 
loss. 

We  proposed  to  revise  the  criteria  for 
evaluating  residuals  of  injury  to  the 
liver  (diagnostic  code  7311)  from  rating 
under  the  criteria  for  peritoneal 
adhesions  to  rating  as  adhesions  of 
peritoneum  (diagnostic  code  7301), 
cirrhosis  of  liver  (diagnostic  code  7312), 
or  chronic  liver  disease  without 
cirrhosis  (diagnostic  code  7345), 
depending  on  the  specific  residuals. 
One  commenter  stated  that  individuals 
may  have  both  liver  damage  and 
peritoneal  adhesions,  and  that  we 
should  therefore  indicate  that  these 
residuals  should  be  separately  evaluated 
and  then  combined,  rather  than 
evaluating  based  on  only  one  type  of 
residual. 

We  agree  that  this  should  be  clarified, 
and  have  revised  the  criteria  to 
"Depending  on  the  specific  residuals, 
separately  evaluate  as  adhesions  of 
peritoneum  (diagnostic  code  7301), 
cirrhosis  of  liver  (diagnostic  code  7312), 
and  chronic  liver  disease  without 
cirrhosis  (diagnostic  code  7345)." 

One  commenter  suggested  we  alter 
the  order  of  presentation  of  the  criteria 
and  punctuation  for  diagnostic  code 
7312  at  the  100-percent  evaluation  level 
from  "With  one  of  the  following 
refractory  to  treatment:  ascites,  hepatic 
encephalopathy,  or  hemorrhage  from 
varices  or  portal  gastropathy  (erosive 
gastritis),  or;  with  persistent  jaundice, 
generalized  weakness,  and  substantial 
weight  loss"  to  "With  persistent 
jaundice,  generalized  weakness,  and 
substantial  weight  loss;  or  with  one  of 
the  following  refractory  to  treatment: 
ascites,  hepatic  encephalopathy, 
hemorrhage  from  varices  or  portal 
gastropathy  (erosive  gastritis)."  The 
commenter  recommended  similar 
punctuation  changes  imder  diagnostic 
codes  7345  and  7354. 

For  the  sake  of  clarity,  we  have 
rearranged  the  order  of  the  criteria 
under  diagnostic  code  7312,  but  prefer 
to  retain  the  comma  and  semicolon  to 
distinguish  the  criteria.  We  have  used 
this  method  of  pimctuation  in  other 
sections  of  the  rating  schedule  (e.g.  38 
CFR  4.88b,  diagnostic  code  6314  and  38 
CFR  4.104,  diagnostic  code  7000)  to 
emphasize  a  clear  separation  of 


alternative  criteria  and  wish  to  be 
consistent  in  pimctuation.  A  change 
here  might  imply  a  difference  in 
meaning  that  we  do  not  intend.  We  have 
not  adopted  the  suggested  pimctuation 
changes  for  diagnostic  codes  7345  and 
7354  for  the  same  reasons. 

One  commenter  felt  that,  in  the 
proposed  criteria  for  a  100-percent 
evaluation  under  diagnostic  code  7312, 
it  was  unclear  whether  the  word 
"persistent"  modifies  all  3 
manifestations  in  the  phrase  "persistent 
jaundice,  generalized  weakness,  and 
substantial  weight  loss,"  and  suggested 
that  we  clarify. 

There  was  no  intent  that  "persistent" 
modify  all  three  nouns.  To  assure 
clarity,  we  have  revised  that  phrase  each 
time  it  appears  taread  "generalized 
weakness,  substantial  weight  loss,  and 
persistent  jaundice." 

One  commenter  expressed  concerns 
about  the  criteria  under  diagnostic 
codes  7345  and  7354  for  a  lOQ-percent 
evaluation.  The  criteria  we  proposed 
are:  "Near-constant  incapacitating 
symptoms  (such  as  fatigue,  malaise, 
nausea,  vomiting,  anorexia,  arthralgia, 
and  right  upper  quadrant  pain)."  For  a 
60-percent  evaluation,  we  proposed: 
"Incapacitating  episodes  (with 
symptoms  such  as  fatigue,  malaise, 
nausea,  vomiting,  anorexia,  arthralgia, 
and  right  upper  quadrant  pain)  having 
a  total  duration  of  at  least  six  weeks 
during  the  past  12-month  period,  but 
not  occurring  constantly,  or;  with  daily 
fatigue,  malaise,  and  anorexia,  with 
substantial  weight  loss  (or  other 
indication  of  malnutrition),  and 
hepatomegaly."  The  commenter  felt  that 
the  term  "incapacitating  symptoms" 
under  the  100-percent  evaluation 
criteria  has  essentially  the  same 
meaning  as  "incapacitating  episodes"  at 
other  levels  of  evaluation,  and  that  a 
veteran  would  have  to  be  bedridden  to 
meet  the  criteria  for  a  100-percent 
evaluation.  The  commenter  said  this 
does  not  conform  to  38  U.S.C.  1155, 
which  states  that  the  rating  schedule 
must  be  based  on  the  average 
impairment  of  earning  capacihr.  • 

A  note  under  diagnostic  codes  7345 
and  7354  in  the  proposed  rule  defines 
the  term  "incapacitating  episodes"  for 
purposes  of  those  codes.  That  definition 
is  necessary  because  there  is  no 
generally  understood  meaning  of 
"incapacitating  episodes"  as  it  is  used 
for  evaluation  purposes.  We  have 
therefore  defined  the  term  to  mean 
episodes  of  sudden  onset  and  limited 
duration,  but  severe  enough  to  require 
bed  rest  and  treatment  by  a  physician. 
As  used  in  the  rating  schedule,  the  term 
"near-constant  incapacitating 
sjrmptoms"  refers  to  symptoms  that. 


because  of  their  severity  and 
persistence,  render  the  average 
individual  unable  to  work.  The  word 
"incapacitating"  is  defined  as  "to  make 
unable  or  unfit;  esp.,  to  make  incapable 
of  normal  activity;  disable."  (Webster's 
New  World  Dictionary,  Third  College 
Edition.  681).  Therefore,  the  term 
"incapacitating  symptoms"  does  not 
require  bed  rest.  To  eliminate  any 
possible  confusion,  however,  we  have 
changed  the  term  "near-constant 
incapacitating  symptoms"  at  the  100-      ^ 
percent  level  to  "near-constant 
debilitating  symptoms."  Use  of  the 
analogous  term  "debilitating"  will 
eliminate  any  possible  confusion  that 
might  arise  from  the  use  of  the  terms 
"incapacitating  episodes"  and 
"incapacitating  symptoms." 

The  same  commenter  objected  to  the 
retrospective  nature  of  the  criteria  for 
diagnostic  codes  7345  and  7354  when 
evaluation  is  based  on  incapacitating 
episodes  on  the  grounds  that  a  veteran 
might  have  to  endure  financial  hardship 
for  twelve  months  or  more  before  being 
adequately  compensated. 

In  the  great  majority  of  cases,  veterans 
with  non-cirrhotic  liver  disease  will  be 
evaluated  using  the  criteria  based  on 
signs  and  symptoms  of  liver  disease. 
Using  those  criteria  does  not  require  a 
12-month  period  of  observation  before 
assigning  an  evaluation  because  they  are 
based  on  current  medical  evidence  of  " 
the  chronic  severity  of  the  disease.  The 
criteria  based  on  incapacitating 
episodes,  although  they  will  be  used 
infrequently,  provide  an  avenue  for  a 
potentially  higher  evaluation.  It  will 
often  not  be  necessary  to  wait  12 
months  in  order  to  rate  a  veteran  based 
upon  incapacitating  episodes  if,  for 
example,  the  medical  evidence  of  record 
indicates  how  many  episodes  the 
veteran  has  experienced  in  the  previous 
12  months,  or  if  there  are  incapacitating 
episodes  of  sufficient  duration  to  allow 
the  assigiunent  of  a  higher  evaluation 
than  one  based  on  symptoms,  even 
though  they  have  occurred  over  a  less 
than  12-month  period.  However,  in 
order  to  indicate  more  clearly  that  using 
signs  and  symptoms  is  the  primary 
method  of  evaluating  the  severity  of 
these  diseases,  we  have  reversed  the 
order  of  the  two  sets  of  alternative 
criteria  for  diagnostic  codes  7345  and 
7354  so  that  signs  and  symptoms,  i.e., 
the  primary  basis  of  evaluation,  comes 
first. 

As  an  extension  of  the  comment 
objecting  to  the  retrospective  nature  of 
the  criteria  for  diagnostic  codes  7345 
and  7354,  the  same  commenter  said  that 
more  frequent  ratings  would  be  needed 
in  these  cases  in  order  to  achieve  stable 
evaluations. 
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As  we  explained  above,  most  veterans 
will  be  rated  on  the  basis  of  the  signs 
and  symptoms  of  liver  disease,  and 
these  are  not  likely  to  change  rapidly 
because  the  course  of  these  liver 
diseases  is  commonly  slow  and 
prolonged,  at  least  until  the  latter  stages 
of  disease.  Most  persons  with  non- 
cirrhotic  liver  disease  and  hepatitis  C 
experience  a  steadily  declining  course. 
Periods  of  incapacitating  episodes 
followed  by  substantial  improvement  or 
rapid  decline  would  be  very  unusual. 
Given  the  course  of  these  diseases,  it  is 
unlikely  that  re-evaluations  would  be 
needed  more  frequently  than  with  other 
disabilities,  and  we  have  made  no 
change  based  on  this  comment. 

The  same  commenter  urged  that  a 
better  way  (other  than  using 
incapacitating  episodes  as  the  basis  of 
evaluation)  be  found  to  evaluate  the 
seventy  of  diseases  that  are 
characterized  by  recurring 
exacerbations.  The  commenter 
suggested  no  alternative  method  of 
evaluating  recurring  exacerbations.  We 
believe  that  evaluating  them  based  on 
incapacitating  episodes  is  a  fair  and 
reasonable  way  to  assess  them,  and  will 
promote  consistency  across  the  rating 
schedule,  in  that  different  diseases  will 
be  rated  at  the  same  level  if  they  result 
in  the  same  diu'ation  of  periods  of 
incapacitation. 

VA  appreciates  the  comments 
submitted  in  response  to  the  proposed 
rule.  Based  on  the  rationale  stated  in  the 
proposed  rule  and  in  this  dociunent,  the 
proposed  rule,  is  adopted  with  the 
changes  noted  above. 


Paperwork  Reducdon  Act 

This  dociunent  contains  no  provisions 
constituting  a  collection  of  information 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Executive  Order  12866 

This  regulatory  amendment  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  imder  the  provisions  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  dated  September 
30. 1993. 

(The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104  and 
64.109.) 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits.  Individuals  with 
disabilities.  Pensions,  Veterans. 

Approved:  March  5,  2001. 
Anthony  J.  Principi, 

Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4.  subpart  B,  is 
amended  as  set  forth  below: 


PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155,  unless 
otherwise  noted. 

2.  Section  4.112  is  revised  to  read  as 
follows: 

§4.112    Weight  Lost 

For  purposes  of  evaluating  conditions 
in  §4.114.  the  term  "substantial  weight 
loss"  means  a  loss  of  greater  than  20 
percent  of  the  individual's  baseline 
weight,  sustained  for  three  months  or 
longer;  and  the  term  "minor  weight 
loss"  means  a  weight  loss  of  10  to  20 
percent  of  the  individual's  baseline 
weight,  sustained  for  three  months  or 
longer.  The  term  "iaability  to  gain 
weight"  means  that  there  has  been 
substantial  weight  loss  with  inability  to 
regain  it  despite  appropriate  therapy. 
"Baseline  weight"  means  the  average 
weight  for  the  two-year-period 
preceding  onset  of  the  disease. 

(Authority:  38  U.S.C.  1155) 

3.  Section  4.114  is  amended  by: 

A.  Revising  diagnostic  codes  7311, 
7312,  7343,  7344,  and  7345. 

B.  Removing  diagnostic  code  7313. 

C.  Adding  diagnostic  codes  7351  and 
7354. 

D.  Adding  a  new  authority  citation  at 
the  end  of  the  section. 

The  revisions  and  additions  read  as 
follows: 

§4.114    Schedule  of  ratings-digestive 
system. 


Rating 

7311  Residuals  of  injury  of  the  liver: 

Depending  on  the  specific  residuals,  separately  evaluate  as  adhesions  of  peritoneum  (diagnostic  code  7301),  cirrhosis  of  liver  (diagnostic  code 
7312),  and  chronic  liver  disease  without  cirrhosis  (diagnostic  code  7345)  

7312  Cirrhosis  of  the  liver,  primary  biliary  cirrhosis,  or  cirrhotic  phase  of  sclerosing  cholangitis: 

Generalized  weakness,  substantial  weight  loss,  and  persistent  jaundice,  or;  with  one  of  the  following  reftactory  to  treatment:  ascites,  hepatic 

encephalopathy,  hemorrhage  from  varices  or  portal  gastiopathy  (erosive  gastritis)  100 

History  of  two  or  more  episodes  of  ascites,  hepatic  encephalopathy,  or  hemorrhage  from  varices  or  portal  gastropathy  (erosive  gastritis),  but 

with  periods  of  remission  between  attacks  70 

History  of  one  episode  of  ascites,  hepatic  encephalopathy,  or  hemorrhage  from  varices  or  portal  gastropathy  (erosive  gastritis)  50 

Portal  hyp>eriension  and  splenomegaly,  with  weakness,  anorexia,  abdominal  pain,  malaise,  and  at  least  minor  weight  loss  30 

Symptoms  such  as  weakness,  anorexia,  abdominal  pain,  and  malaise  10 

Note:  For  evaluation  under  diagnostic  code  7312,  documentation  of  cirrhosis  (by  biopsy  or  imaging)  and  abnormal  liver  function  tests  must  be  present. 

7343  Malignant  neoplasms  of  the  digestive  system,  exclusive  of  skin  growths  100 

Note:  A  rating  of  100  percent  shall  continue  beyond  the  cessation  of  any  surgical.  X-ray.  antineoplastic  chemotherapy  or  other  therapeutic  procedure.  Six 

months  after  discontinuance  of  such  treatment,  the  appropriate  disability  rating  shall  be  determined  by  mandatory  VA  examination.  Any  change  in  evalua- 
tion based  upon  that  or  any  subsequent  examination  shall  be  subject  to  the  provisions  of  §3.105(e]  of  this  chapter.  If  there  has  been  no  local  recurrence  or 
metastasis,  rate  on  residuals. 

7344  Benign  neoplasms,  exclusive  of  skin  grovrths: 

Evaluate  under  an  appropriate  diagnostic  code,  depending  on  the  predominant  disability  or  the  specific  residuals  after  treatment  

7345  Chronic  liver  disease  without  cirrhosis  (including  hepatitis  B,  chronic  active  hepatitis,  autoimmune  hepatitis,  hemochromatosis,  drug-in- 
duced hepatitis,  etc.,  but  excluding  bile  duct  disorders  and  hepatitis  C): 

Near-constant  debilitating  s3rmptoms  (such  as  fatigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  100 

Daily  fatigue,  malaise,  and  anorexia,  with  substantial  weight  loss  (or  other  indication  of  malnutrition),  and  hepatomegaly,  or;  incapacitating 
episodes  (with  symptoms  such  as  btigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  having  a  total  dura- 
tion of  at  least  six  weeks  during  the  past  12-month  period,  but  not  occurring  constantly  60 
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Daily  fatigue,  malaise,  and  anorexia,  with  minor  weight  loss  and  hepatomegaly,  or;  incapacitating  episodes  (with  symptoms  such  as  btigue, 
malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  having  a  total  duration  of  at  least  four  weeks,  but  less  than  six 
weeks,  during  the  past  12-month  period  ■. 

Daily  fatigue,  malaise,  and  anorexia  (without  weight  loss  or  hepatomegaly),  requiring  dietary  restriction  or  continuous  medication,  or,  incapaci- 
tating episodes  (with  symptoms  such  as  fatigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  having  a  total 
duration  of  at  least  two  weeks,  but  less  than  four  weeks,  during  the  past  12-month  period 

Intermittent  fatigue,  malaise,  and  anorexia,  or;  incapacitating  episodes  (with  symptoms  such  as  fatigue,  malaise,  nausea,  vomiting,  anorexia, 
arthralgia,  and  right  upper  quadrant  pain)  having  a  total  duration  of  at  least  one  weeli,  but  less  than  two  weeks,  during  the  past  12-month  pe- 
riod   " 


40 


20 


10 


Nonsymptomatic  ~ ^ 

tete  (1):  Evaluate  sequelae,  such  as  cirrhosis  or  malignancy  of  the  liver,  under  an  appropriate  diagnostic  code,  but  do  not  use  the  same  signs  and  symptoms 

as  the  basis  for  evaluation  under  DC  7354  and  under  a  diagnostic  code  for  sequelae.  (See  §4.14.). 
Note  (2):  For  purposes  of  evaluating  conditions  under  diagnostic  code  7345.  "incapacitating  episode"  means  a  period  of  acute  signs  and  symptoms  severe 

enough  to  require  bed  rest  and  treatment  by  a  physician. 
Note  (3):  Hepatitis  B  infection  must  be  confirmed  by  serologic  testing  in  order  to  evaluate  it  under  diagnostic  code  7345. 


7351     Liver  transplant: 

For  an  indefinite  period  from  the  date  of  hospital  admission  for  transplant  surgery 


Minimum 


too 

SO 


Mole:  A  rating  of  100  percent  shall  be  assigned  as  of  the  date  of  hospital  admission  for  transplant  surgery  and  shall  continue.  One  year  following  discharge, 
the  appropriate  disability  rating  shall  be  determined  by  mandatory  VA  examination.  Any  change  in  evaluation  based  upon  that  or  any  subsequent  examina- 
tion shall  be  subject  to  the  provisions  of  S  3.105(e)  of  this  chapter. 
7354    Hepatitis  C  (or  non-A,  non-B  hepatitis): 

With  serologic  evidence  of  hepatitis  C  infection  and  the  following  signs  and  symptoms  due  to  hepatitis  C  infection: 

Near-constant  debilitating  symptoms  (such  as  fatigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain) 

Daily  fatigue,  malaise,  and  anorexia,  with  substantial  weight  loss  (or  other  indication  of  malnutrition),  and  hepatomegaly,  or;  incapacitating 
episodes  (with  symptoms  such  as  fatigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  having  a  total 

duration  of  at  least  six  weeks  during  the  past  12-month  period,  but  not  occurring  constantly  

Daily  fatigue,  malaise,  and  anorexia,  with  minor  weight  loss  and  hepatomegaly,  or;  incapacitating  episodes  (with  symptoms  such  as  £•- 
tigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  having  a  total  duration  of  at  least  four  weeks,  but 

less  than  six  weeks,  during  the  past  12-month  period • 

Daily  fatigue,  malaise,  and  anorexia  (without  weight  loss  or  hepatomegaly),  requiring  dietary  restriction  or  continuous  medication,  or;  inca- 
pacitating episodes  (with  symptoms  such  as  fatigue,  malaise,  nausea,  vomiting,  anorexia,  arthralgia,  and  right  upper  quadrant  pain)  hav- 
ing a  total  duration  of  at  least  two  weeks,  but  less  than  four  weeks,  during  the  past  12-month  period 

Intermittent  fatigue,  malaise,  and  anorexia,  or;  incapacitating  episodes  (with  symptoms  such  as  fatigue,  malaise,  nausea,  vomiting,  ano- 
rexia, arthralgia,  and  right  upper  quadrant  pain)  having  a  total  duration  of  at  least  one  week,  but  less  than  two  weeks,  during  the  past  12- 

month  period - 

Nonsymptomatic - — ••• "•" 

Note  (1):  Evaluate  sequelae,  such  as  cirrhosis  or  malignancy  of  the  liver,  under  an  appropriate  diagnostic  code,  but  do  not  use  the  same  (igns  and  symptoms 

as  the  basis  for  evaluation  under  DC  7354  and  under  a  diagnostic  code  for  sequelae.  (See  §4.14.). 
Note  (2):  For  purposes  of  evaluating  conditions  under  diagnostic  code  7354,  "incapacitating  episode"  means  a  period  of  acute  signs  and  symptoms  severe 
enough  to  require  bed  rest  and  treatment  by  a  physician. 
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(Authority:  38  U.S.C.  1155) 

(PR  Doc.  01-13626  Filed  5-30-01;  8:45  am) 
BNJJNG  CODE  B320-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI  32-18;  FRL-6985-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOK:  Direct  final  rule. 

summary:  The  EPA  is  approving 
revisions  to  particulate  matter  (PM) 
emissions  regulations  for  Illinois  Cereal 
Mills,  Incorporated  (Illinois  Cereal 
Mills).  This  facility  is  located  in  Marion 
County,  Indiana.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
revised  regulations  on  August  2,  2000  as 
an  amendment  to  its  State 
Implementation  Plan  (SIP).  The 
revisions  consist  of  the  relaxation  of  one 
annual  emission  limit  and  the 
tightening  of  another  limit.  These  SIP 


revisions  should  result  in  no  change  in 
the  overall  particulate  emissions. 
Analysis  showed  that  air  quality  will 
not  be  banned  from  this  change  in 
particulate  emissions. 

DATES:  This  rule  is  effective  on  July  30, 
2001.  unless  the  EPA  receives  relevant 
adverse  written  comments  by  July  2, 
2001.  If  adverse  comment  is  received, 
the  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Pjograms  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 


Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  Telephone: 
(312)  886-6524,  E-Mail: 
rau.matthew@epa.gov.  _ 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  is  the  EPA  approving? 

II.  What  are  the  limit  changes  from  the 

current  rules? 
in.  Analysis  of  supporting  materials  provided 
by  Indiana. 

IV.  What  are  the  environmental  ejects  of 

these  actions? 

V.  EPA  rulemaking  actions. 

VI.  Administrative  requirements. 

I.  What  Is  the  EPA  Approving? 

The  EPA  is  approving  revisions  to  the 
particulate  matter  emissions  regulations 
for  Illinois  Cereal  Mills  in  Marion 
County,  Indiana.  IDEM  submitted  the 
revised  regulation  on  August  2,  2000  as 
an  amendment  to  its  SIP. 

The  revisions  are  the  relaxation  of  one 
annual  emission  limit  for  a  boiler  and 
the  tightening  of  another  limit  for  the 
head  house  portion  of  a  grain  elevator. 
These  SIP  revisions  result  in  no  change 
in  the  overall  PM  emissions  from  the 
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Illinois  Cereal  Mills,  Incorporated 
facility. 

n.  What  Are  the  Limit  Changes  From 
the  Current  Rules? 

Indiana  has  revised  two  long-term  PM 
emissions  limits  for  sources  at  Illinois 
Cereal  Mills,  Incorporated.  Indiana  has 
increased  the  annual  emissions  limit  for 
the  Cleaver  Brooks  Boiler  from  0.7  tons 
per  year  (TPY)  to  1.0  TPY,  measured  as 
total  suspended  particulate  (TSP). 
Indiana  has  also  decreased  the  annual 
emissions  limit  for  the  Head  House 
Suction  (Point  #18)  from  6.3  TPY  to  6.0 
TPY  of  TSP.  The  short-term  emissions 
limits  remain  imchanged  at  0.014 
pounds  per  million  British  thermal 
units  (Ib/MMBtu)  of  energy  input  for  the 
Cleaver  Brooks  Boiler  and  0.030  grains 
per  dry  standard  cubic  foot  (gr/dscf)  of 
gas  flow  for  the  Head  House  Suction. 

m.  Analjrsls  of  Supporting  Materials 
Provided  by  Indiana 

The  general  criteria  used  by  the  EPA 
to  evaluate  such  intra-facility  emissions 
trades,  or  "bubbles,"  imder  the  Clean 
Air  Act  and  applicable  regulations  are 
set  out  in  the  EPA's  December  4, 1986, 
Emissions  Trading  Policy  Statement 
(ETPS)  (see  51  FR  43814).  Illinois  Cereal 
Mills'  particidate  emissions  trade 
qualifies  as  a  "de  minimis"  trade.  The 
qualification  for  a  "de  minimis"  trade  is 
that  the  simi  of  particidate  matter 
emissions  increases,  looking  only  at 
sources  with  increasing  emissions, 
totals  less  than  25  TPY.  The  only 
increasing  source,  the  Cleaver  Brooks 
Boiler,  has  an  emissions  increase  of  0.3 
TPY  particulate  matter.  Indiana  did 
submit  a  modeling  analysis,  even 
though  it  was  not  required  for  this  trade. 
The  results  of  the  modeling  show  zero 
air  quality  impact  when  considering 
only  increased  emissions  fi'om  the 
Cleaver  Brooks  Boiler.  Both  of  the 
modeled  annual  and  24-hour  maximum 
PM  concentration  impacts  were  less 
than  0.1  micrograms  per  cubic  meter 
(Hg/m^)  for  the  five  years  modeled. 

IV.  What  Are  the  Environmental  Effects 
of  These  Actions? 

This  SIP  revision  shoiUd  not  result  in 
any  change  in  particulate  matter 
emissions  from  Illinois  Cereal  Mills. 
Qualifying  for  a  de  minimis  trade  means 
that  the  amoimt  of  emissions  being 
increased  is  less  than  EPA  designated 
significance  levels  found  in  40  CFR 
51.18(j){l)(x)  and  40  CFR  51.24(b)(23){i). 
The  modeling  analysis  submitted  by  the 
State  demonstrates  that  there  should  be 
zero  impact  on  all  areas  fi'om  modifying 
the  particulate  emissions  limits.  This 
SIP  revision  will  not  have  an  adverse 
effect  on  air  quality. 


V.  EPA  Rulemaking  Actions 

The  EPA  is  approving,  though  direct 
final  rulemaking,  revisions  to  the 
particulate  matter  emissions  regulations 
for  Illinois  Cereal  Mills  of  Marion 
County,  Indiana.  The  State  of  Indiana, 
in  326  Indiana  Administrative  Code  6- 
l-12{a),  has  changed  the  annual 
emissions  limits  for  Illinois  Cereal  Mills 
(Plant  ID  0020).  For  the  Cleaver  Brooks 
Boiler  (Point  ID  01),  Indiana  increased 
the  limit  torn  0.7  to  1.0  TPY.  Indiana 
decreased  the  emissions  limit  on  the 
Head  House  Suction  (Point  ID  18)  fi-om 
6.3  to  6.0  TPY. 

We  are  publishing  these  actions 
without  a  prior  proposal  because  we 
view  these  as  noncontroversial  revisions 
and  anticipate  no  adverse  conmients. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  die  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on  July 
30,  2001  without  further  notice  unless 
we  receive  relevant  adverse  written 
comment  by  July  2,  2001.  If  the  EPA 
receives  adverse  comment,  we  will 
publish  a  final  rule  informing  the  public 
that  this  rule  will  not  take  effect.  We 
will  address  all  public  conunents  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  does  not  intend 
to  institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  these  actions  must  do  so 
at  this  time. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govermneot  and 
Indian  tribes,  or  on  the  distribution  of 


power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
requued  information  to  the  U.S.  Senate, 
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he  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TWs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  30,  2001  imless 
EPA  receives  adverse  written  comments 
y  July  2,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  30,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
Qot  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  9,  2001. 
Norman  Neidergang, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(138)  to  read  as 
follows: 

152.770    Identification  of  plan. 

***** 

(c)*  *  * 

(138)  On  August  2,  2000,  Indiana 
submitted  revised  total  suspended 
particidate  emissions  regulations  for 
Illinois  Cereal  Mills,  Incorporated  in 
Marion  County,  Indiana.  The  submittal 
amends  326  lAC  6-l-12(a).  It  includes 
an  increase  in  the  aimual  particidate 
matter  limit  from  0.7  tons  per  year 
(TPY)  to  1.0  TPY  for  a  boiler  and  a 
decrease  in  the  aimual  limit  from  6.3 
TPY  to  6.0  TPY  for  a  grain  elevator. 

(i)  Incorporation  by  reference. 


Emissions  limits  for  Illinois  Cereal 
Mills,  Incorporated  in  Marion  County 
contained  in  Indiana  Administrative 
Code  Tide  326:  Air  Pollution  Control 
Board,  Article  6:  Particulate  Rules,  Rule 
1 :  Non-attainment  Area  Limitations, 
Section  12:  Marion  County,  subsection 
(a).  Filed  with  the  Secretary  of  State  on 
May  26,  2000  and  effective  on  June  25, 
2000.  Published  in  23  Indiana  Register 
2414  on  July  1,2000. 

(FR  Doc.  01-13506  Filed  5-30-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA40-1 -7338a;  FRL-6988^] 

Approval  and  Pronrtulgatlon  of 
Implementation  Plan;  Louisiana; 
Nonattalnntent  Major  Stationary 
Source  Revision 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  relating  to 
"Nonattainment  New  Source  Review 
Procedures."  This  revision  was 
submitted  on  July  25, 1997,  by  the 
Governor  of  Louisiana  to  EPA  for 
approval.  This  revision  removes  a 
provision  from  the  State's  regulation,  in 
Tide  33  of  the  Louisiana  Administrative 
Code  (LAC),  chapter  5,  section  504.  that 
treated  nitrogen  oxides  (NOx)  as 
precursors  to  ozone  in  ozone 
nonattainment  areas.  This  makes  the 
regulation  consistent  with  earlier 
actions  by  EPA  that  exempted  NOx  as 
an  ozone  precursor  in  the  Baton  Rouge 
and  Lake  Charles  nonattainment  areas. 
Such  exemptions  are  conditional  and 
may  be  rescinded  in  which  event 
section  504  would  need  to  again  be 
modified.  By  letter  from  Governor 
Foster  to  EPA  dated  March  5,  2001,  the 
State  has  indicated  that  it  is  in  fact 
considering  a  request  for  recission  of  the 
waiver.  Despite  such,  however,  EPA 
must  first  act  on  the  State's  prior  request 
for  a  NOx  waiver  and  any  regulations 
that  the  State  adopted  to  implement 
such  NOx  waiver  pursuant  to  section 
llO(k)  of  the  Act.  In  addition,  this 
regulation  also  contains  several 
administrative  revisions  that  are  non- 
substantive in  nature  and  do  not  alter 
the  meaning  of  this  rule  (such  as 
corrections  of  capitalization  errors). 
This  rulemaking  action  is  being  taken 
under  sections  110,  301,  and  part  D  of 
the  Federal  Clean  Air  Act  (Act). 


DATES:  This  action  is  effective  on  July 
30,  2001,  unless  adverse  or  critical 
comments  are  received  by  July  2,  2001. 
ff  EPA  receives  such  comments,  then  it 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  this  rule  will  not  take  effect. 
ADDRESSES:  Please  address  written 
comments  on  this  action  to  Ms.  Jole 
Luehrs,  Chief,  Air  Permits  Section, 
Mailcode  6PI>-R,  Attention:  Ms.  Wendy 
Jacques  at  the  EPA  Region  6  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 
Enviroiunental  Protection  Agency, 

Region  6,  Air  Permits  Section  (6PD- 

R),  1445  Ross  Avenue,  Dallas,  Texas 

75202-2733 
Louisiana  Department  of  Environmental 

Quality,  H.  B.  Garlock  Building. 

7290  Bluebonnet  Boulevard,  Baton 

Rouge,  Louisiana  70810 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Jacques  of  the  EPA  Region  6  Air 
Permits  Section  at  (214)  665-7395. 

SUPPLfMENTARY  INFORMATKM: 
Throughout  this  document  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  What  Action  Are  We  Taking  Today? 
n.  What  is  the  Background  of  Section  504? 
in.  What  Does  Section  182(fl  of  the  Act 
Require? 

IV.  EPA  Analysis 

V.  Final  Action 

VI.  Administrative  Requirements 

I.  What  Action  Are  We  Taking  Today? 

Today's  action  approves  the  removal 
of  a  provision  frt)m  Tide  33  LAC, 
chapter  5,  section  504,  that  treated  NOx 
as  a  precursor  to  ozone  in  current  ozone 
nonattainment  areas.  This  makes  the 
regulation  consistent  with  earlier 
actions  by  EPA  to  exempt  NOx  as  an 
ozone  precursor.  This  exemption  was 
based  on  modeling  that  demonstrated 
that  additional  NOx  reductions  would 
not  contribute  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  in  the  current 
nonattainment  areas.  In  addition,  we  are 
approving  several  administrative 
revisions  that  are  non-substantive  in 
nature  and  do  not  alter  the  meaning  of 
this  rule. 

n.  What  Is  the  Background  of  Section 
504? 

The  State  of  Louisiana  submitted  to 
EPA  two  separate  rule  revisions  to  Tide 
33  of  the  LAC,  chapter  5,  section  504. 
The  base  rule  was  initially  approved  by 
EPA  on  October  10, 1997  (see  62  FR 
52948).  The  first  revision  to  section  504 


29492  Federal  Register /Vol.  66,  No.  105 /Thursday.  May  31.  2001 /Rules  and  RegulaUons 


was  submitted  to  EPA  on  May  9, 1997, 
and  was  approved  by  EPA  on  January  5, 
1999  (see  64  FR  415).  The  second 
revision  to  section  504,  which  this 
action  will  act  upon,  was  submitted  to 
EPA  on  July  25. 1997,  as  1996  General 
SIP  revisions.  The  July  25, 1997. 
submittal  was  adopted  by  the  State  of 
Louisiana  previous  to  the  adoption  of 
the  May  9, 1997,  submittal.  However, 
since  the  revisions  were  submitted  out 
of  sequence.  EPA  first  approved  the  May 
9. 1997,  submittal.  Today's  action 
approves  the  chapter  5,  section  504, 
portion  of  the  1996  General  SIP 
revisions  which  were  adopted  on 
IDecember  20. 1995,  and  submitted  to 
EPA  on  July  25. 1997.  by  the  Governor 
of  Louisiana.  The  EPA  will  act  on  the 
remainder  of  the  July  25, 1997,    • 
submittal  in  a  separate  action. 

The  EPA  has  exempted  NOx 
precursors  to  ozone  based  on  a 
demonstration  that  additional  NOx 
reductions  would  not  contribute  to 
attainment  of  the  NAAQS  for  ozone  in 
the  current  nonattainment  areas.  The 
EPA  previously  approved  the  exemption 
(under  section  182(f)  of  the  Act)  of  NOx 
requirements  for  the  serious  ozone 
nonattainment  area  of  Baton  Rouge  >  on 
January  26, 1996  (see  61  FR  2438).  The 
EPA  approved  the  exemption  of  NOx 
requirements  for  the  marginal  ozone 
nonattainment  area  of  Lake  Charles 
(Calcasieu  Parish)  on  May  29, 1997  (see 
62  FR  29072).z 

m.  What  Does  Section  182(f)  of  the  Act 
Require? 

Section  182(f)  of  the  Act  sets  forth  the 
presumption  that  NOx  is  an  ozone 
preciusor  unless  the  Administrator 
makes  a  finding  of  nonapplicability  or 
grants  a  waiver  pursuant  to  criteria 
contained  in  that  subsection. 
Specifically,  section  182(f)  provides  that 
requirements  appUcable  for  major 
stationary  sources  of  volatile  organic 
compoimds  shall  apply  to  majer 
stationary  sources  of  NOx,  unless 
otherwise  determined  by  the 
Administrator,  based  upon  certain 
determinations  related  to  the  benefits  or 
contribution  of  NOx  control  to  air 
quality,  ozone  attaiiunent,  or  ozone  air 
quahty.  In  the  revised  rule,  NOx  ha^ 
been  removed  based  on  a  demonstration 
that  additional  NOx  reductions  would 
not  contribute  to  attainment  of  the 


'  Consisting  of  the  following  parishes  in 
Louisiana:  Ascension.  East  Baton  Rouge,  Iberville, 
Livingston,  and  West  Baton  Rouge  (see  40  CFR 
81.319). 

*  Further,  we  approved  the  redesignation  of 
Calcasieu  to  attainment  for  ozone  on  April  10, 1997. 
and  which  was  published  on  May  2, 1997  (see  62 
FR  24036). 


NAAQS  for  ozone  in  the  ciurent 
nonattainment  areas. 

IV.  EPA  Analysis 

The  EPA  has  exempted  major  sources 
located  in  ozone  nonattainment  areas  in 
Louisiana  from  applicable  NOx  control 
requirements  of  section  182(f)  of  the  Act 
based  upon  NOx  waivers  previously 
approved  by  EPA.  The  EPA  is  approving 
revisions  to  section  504  which  make  the 
State  regulation  consistent  with  those 
previously  approved  waivers.  We  note 
that  pursuant  to  section  182(f)  of  the  Act 
those  previously  approved  waivers  are 
conditional  and  may  be  rescinded. 
Therefore,  section  504  may  again  need 
to  be  modified  if  the  previously 
approved  waivers  are  rescinded.  By 
letter  fitjm  Governor  Foster  to  EPA 
dated  March  5.  2001,  the  State  has 
indicated  that  it  is  in  fact  considering  a 
request  for  recission  of  the  waiver. 
Despite  such,  however,  EPA  must  first 
act  on  the  State's  prior  request  for  a  NOx 
waiver  and  any  regulations  that  the 
State  adopted  to  implement  such  NOx 
waiver  pursuant  to  section  110(k)  of  the 
Act.  For  a  detailed  analysis  of  this  rule, 
a  Technical  Support  Document  is 
included  in  the  public  docket  at  the 
addresses  listed  above. 

V.  Final  Action 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
relevant  adverse  comments  are  received. 
This  rule  will  be  effective  on  July  30, 
2001  without  further  notice  unless  EPA 
receives  relevant  adverse  comments  by 
July  2,  2001. 

If  EPA  receives  relevant  adverse 
conunents,  then  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  The  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  State  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 


beyond  those  imposed  by  State  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  State  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfimded  mandate  or  significantly  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885. 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Act.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),.EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7, 1996).  in  issuing  this  rule. 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  Utigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  The  EPA  has  compUed 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
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accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will' 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  nUe  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 


imtil  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective  July 
30,  2001  unless  EPA  receives  adverse 
written  comments  by  July  2,  20dl. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  30,  2001.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  nde 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 


Intergovernmental  relations.  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  May  16.  2001. 
Jerry  Clifibrd, 

Acting  Regional  Administrator.  Region  6. 

Part  52,  chapter  I.  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  T— Louisiana 

2.  In  §  52.970  (c),  the  table  is  amended 
by  revising  the  entry  for  section  504  to 
read  as  follows: 

§  52.970    Identification  of  plan. 

***** 

(c)*  •  • 


EPA  Approved  Louisiana  Regulations  in  the  Louisiana  SIP 


State  citation 


Trtle/subject 


State  approval  date 


EPA  approval  date 


Comments 


Section  504 


Nonattainment  New 
Source  Review  Proce- 
dures. 


Chapter  5 — PermH  Procedures 


Feb.  20.  1997,  LR  23:197      5/31/01  66  FR  29493 


|FR  Doc.  01-13504  Filed  5-30-01;  8:45  am] 
HLUNQ  COOE  65eO-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI  26-1  a;  FRL-6986-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  particulate  matter  (PM) 
emissions  regulations  for  Johns 
Manville  Corporation  (Johns  Manville). 
This  facility  is  located  in  Wajme 
County,  Indiana.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
revised  regulations  on  December  30, 
1999  as  an  amendment  to  Indiana's 


State  Implementation  Plan  (SIP).  The 
revisions  consist  of  increasing  seven 
long-term  limits,  decreasing  one  short- 
term  Umit,  removing  an  emissions 
source,  and  changing  the  company's 
name.  The  Johns  Manville  facility  can 
operate  up  to  8760  hours  annually  with 
these  revisions. 

DATES:  This  rule  is  effective  on  July  30, 
2001,  imless  the  EPA  receives  relevant 
adverse  written  comments  by  July  2, 
2001.  If  adverse  comment  is  received, 
the  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 


U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone: 
(312)  886-6524.  E-Mail: 
rau.matthew^pa.gov. 

SUPPLEMENTARY  INFORMATKXI: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  is  the  EPA  approving? 

n.  What  are  the  hmit  changes  from  the 

current  rules? 
m.  What  is  the  EPA's  analysis  of  supporting 

materials  provided  by  Indiana? 

IV.  What  are  the  environmental  effects  of 

these  actions? 

V.  EPA  rulemaking  actions. 

VI.  Administrative  requirements. 
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I.  What  Is  the  EPA  Approving? 

The  EPA  is  approving  revisions  to  the 
particulate  matter  emissions  regulations 
for  Johns  Manville,  which  operates  a 
fiberglass  insulation  manufacturing 
facility  in  Wayne  Co-mty.  Indiana. 
IDEM  submitted  the  revisions  on 
December'30, 1999  as  an  amendment  to 
Indiana's  SIP. 

The  revisions  consist  of  the  relaxation 
of  seven  long-term  emissions  limits,  the 
tightening  of  one  short-term  limit,  the 
removal  of  one  emissions  source,  and 
the  changing  of  the  company's  name 
from  Schuller  International,  Inc.  IDEM 
predicts  that  these  revisions  will  result 
in  a  potential  increase  in  ambient 
concentrations  of  particulate  matter. 
Analysis  shows,  however,  that  there  are 
no  anticipated  exceedances  of  the  PM 
National  Ambient  Air  Quality  Standards 
(NAAQS)  or  violations  of  the  applicable 
Prevention  of  Significant  Deterioration 
(PSD)  increment. 

n.  What  Are  the  Limit  Changes  From 
the  Current  Rules? 

Indiana  has  removed  the  emissions 
limits  for  one  source  which  is  no  longer 
at  the  fecility,  and  relaxed  the  long-term 
emissions  limits  for  seven  other  soiuces. 
In  addition,  Indiana  has  tightened  one 
short-term  limit. 

Indiana  eliminated  both  the  long  and 
short-term  emissions  limits  for  the  Unit 
112  Curing  Oven  (IDEM  source  ID  18P) 
because  the  equipment  was  removed 
fi'om  the  Johns  Manville  fecility. 

Indiana  relaxed  seven  long-term 
limits  in  order  to  allow  the  facility  to 
operate  8760  hoiu^  per  year.  The 
relaxed  long-term  limits  are: 


Source  ID 

Previous  limit 

Revised  limit 

15P  

1.0  TPY 

0.1 
19.5 

4.0 
31.2 
58.5 
15.6 

1  5  TPY 

17P  

3.9 

19P  

27  4 

20P  

21 P  

6.2 
583 

22P  

23P  

123.6 
45.4 

The  sources  are  a  Natural  Gas  Boiler 
(15P),  the  Line  6  Electric  Melt  Furnace 
(17P),  the  curing  ovens  for  Line  3  (19P) 
and  Line  6  (20P),  and  the  three  forming 
line  processes  for  Line  2  (2lP),  Line  3 
(22P),  and  Line  6  (23P).  The  long-term 
emissions  limit  for  the  Lines  2  and  3 
Natural  Gas  Melt  Furnaces  (16P) 
remains  unchanged.  The  total  long-term 
emissions  limit  is  274.1  TPY.  This  is  an 
increase  of  116.9  TPY  over  the  former 
total  long-term  emissions  limit  of  157.2 
TPY. 

Indiana  tightened  the  boiler's  (15P) 
short-term  emissions  limit  from  0.150  to 
0.0137  pounds  per  million  British 


thermal  units  (Ib/MMBtu).  The 
reduction  is  a  result  of  switching  the 
fuel  from  oil  to  natiual  gas.  The  total 
short-term  limits  are  0.0137  Ib/MMBtu 
for  the  boiler  and  0.1 3  grains  per  dry 
standard  cubic  foot  (gr/dscf)  for  all  other 
sources.  A  reduction  of  0.025  gr/dscf  to 
the  total  emissions  limit  is  a  result  of 
the  removal  of  the  Unit  112  Curing 
Oven  (soiuce  18P). 

m.  What  Is  the  EPA's  Analysis  of 
Supporting  Materials  Provided  by 
Indiana? 

Indiana  submitted  the  results  of  an  air 
quality  analysis.  Only  the  portions 
regarding  particulate  matter  were 
considered  for  this  rulemaking. 
Although  the  SIP  particulate  matter 
limits  are  stated  as  Total  Suspended 
Particulate  (TSP),  the  ambient  standards 
are  expressed  as  particulate  matter  less 
than  10  ^un  diameter  (PM-10).  As  all 
particulate  matter  emitted  from  the 
Johns  Manville  facility  is  PM-10,  PM- 
10  emissions  were  used  in  the  analysis. 
The  maximum  ambient  concentrations 
of  PM-10  were  modeled  to  be  127.2  ^g/ 
m^  for  the  24-hour  average  and  36.4  \Lg/ 
va?  for  the  annual  average.  The  NAAQS 
for  PM-10  are  150  jig/m^  (24-hour)  and 
50  jig/m^  (annual).  Wayne  County, 
Indiana  is  in  attainment  of  the 
particulate  matter  NAAQS. 

The  air  quality  analysis  also  indicated 
that  this  SIP  revision  is  not  expected  to 
exceed  the  applicable  PSD  increment. 
The  PSD  increments  for  Wayne  County 
are  30  ^g/m3  (24-hour)  and  17  iig/m^ 
(annual).  The  modeled  concentrations 
are  23.5  ^g/m^  (24-hour)  and  0  ^lg/m3 
(annual).  Five  years  of  meteorological 
data  (1986-1990)  were  used  to  model 
the  NAAQS  and  PSD  averages.  The 
analysis  found  no  modeled  NAAQS 
violations  and  no  exceedances  of  the 
applicable  PSD  increment.  The  EPA  has 
analyzed  Indiana's  submittal  and  has 
determined  that  it  is  acceptable. 

rv.  What  Are  the  Environmental  Effects 
of  These  Actions? 

Particulate  matter  interferes  with  lung 
function  when  inhaled.  Exposiue  to  it 
can  cause  heart  and  lung  disease. 
Particulate  matter  also  aggravates 
asthma.  Airborne  particulate  reduces 
visibility.  The  Johns  Manville  facility 
does  increase  its  PM  emissions  with 
these  SIP  revisions.  The  revisions  meet 
the  PSD  conditions,  meaning  that  the 
increases  are  not  expected  to  harm 
ambient  air  quality  in  the  Wajme 
County  area.  The  air  quality  modeled 
analysis  indicates  that  the  approved  PM 
emissions  increase  will  not  create  a 
violation  of  the  NAAQS. 


V.  EPA  Rulemaking  Actions 

The  EPA  is  approving,  through  direct 
final  rulemaking,  revisions  to  the 
particulate  atter  emissions  regulations 
for  Johns  Manville  in  Wayne  County, 
Indiana.  These  revisions  change  the 
name  of  Schuller  International, 
Incorporated  to  the  Johns  Manville 
Corporation.  Other  revisions  consist  of 
raising  seven  long-term  limits,  lowering 
one  short-term  limit,  and  removing  an 
emissions  soiuce.  These  SIP  revisions 
allow  Johns  Manville  to  operate  its 
facility  full  time. 

We  are  publishing  this  action  without 
a  prior  proposal  because  we  view  these 
as  noncontroversial  revisions  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules'* 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on  July 
30,  2001  without  further  notice  imless 
we  receive  relevant  adverse  written 
comment  by  July  2,  2001.  If  the  EPA 
receives  adverse  written  conunent,  we 
will  publish  a  final  rule  informing  the 
public  that  this  rule  wiU  not  take  effect. 
We  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  does  not  intend 
to  institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  these  actions  must  do  so 
at  this  time. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantiy  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibihties  between  the 
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Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  nde,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  smd 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  30,  2001  unless 
EPA  receives  adverse  written  comments 
byjuly2.  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  30,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Adntinistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovenunental  relations, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  9,  2001. 
Norman  Neidergang, 

Acting  Regional  Administrator,  Re^on  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SubfMirt  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(139)  to  read  as 
follows: 

§  52.770    Identification  of  plan. 

***** 

(c)*  *   * 

(139)  On  December  30, 1999,  Indiana 
submitted  revised  total  suspended 
particulate  emissions  regtilations  for 
Johns  Manville  Corporation  in  Wayne 
County.  The  submittal  appends  326  lAC 
6-1-14.  It  includes  raising  seven  long- 
term  emissions  limits,  lowering  one 
short-term  limit,  removing  one 
emissions  soiuce,  and  a  name  change 
for  the  company.  The  long-term  limits 
are  being  raised  to  allow  to  facility  to 
operate  8760  hours  annually.  Switching 
fuel  for  a  boiler  allows  its  short-term 


limit  to  be  decreased.  One  emissions 
soiuce  was  removed  from  this  facility. 
The  Johns  Manville,  Wayne  Coimty, 
facility  was  formerly  known  as  Schuller 
International,  Incorporated. 

(i)  Incorporation  by  reference. 

Emissions  limits  for  Johns  Manville 
Corporation  in  Wayne  Coxmty  contained 
in  Indiana  Administrative  Code  Tide 
326:  Air  Pollution  Control  Board, 
Article  6:  Particulate  Rules,  Rule  1:  Non- 
attainment  Area  Limitations,  Section  14: 
Wayne  Coimty.  Filed  with  the  Secretary 
of  State  on  September  24,  1999,  and 
effective  on  October  24, 1999.  Published 
in  23  Indiana  Register  301  on  November 
1, 1999. 

[FR  Doc.  01-13502  Filed  5-30-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA1 07-5049;  FRL-6987-9) 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Clarifying  Revisions  to  9  VAC  5 
Chapter  40  Fuel  Burning  Equipment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Virginia  State  Implementation  Plan 
(SIP)  regarding  existing  stationary 
sources.  The  revision^  concern 
provisions  covering  fuel  burning 
equipment.  The  intent  of  the  revisions 
is  to  clarify  the  applicability  of  the 
regulation  and  to  indicate  clearly  that 
permits  may  be  needed  for  the  operation 
of  a  facility.  New  definitions  to  reflect 
the  clarification  along  with  some 
additional  minor  changes  are  included 
in  the  revisions.  These  revisions, 
submitted  by  the  Commonwealth  of 
Virginia's  Department  of  Environmental 
Quality  (VADEQ),  are  being  approved  in 
accordance  with  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  July  30, 
2001  without  further  notice,  unless  EPA 
receives  adverse  written  comment  by 
July  2,  2001.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21.  U.S. 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
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Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103; 
Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street, 
Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Knapp,  (215)  814-2191,  or  by  e- 
mail  at  knapp.ruth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us"  or  "our"  are  used  we  mean 
EPA. 
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I.  What  Is  EPA  Approving? 

We  are  approving,  as  a  SIP  revision, 
changes  made  to  the  Commonwealth  of 
Virginia's  regulations  for  fuel  burning 
equipment.  The  SIP  revisions  consist  of 
new  definitions  and  additional  wording 
to  clarify  that  the  fuel  burning 
regulations  under  the  Commonwealth's 
regulations  found  at  9  VAC  5—40-880,  9 
VAC  8-40-«90.  9  VAC  5-40-900,  9 
VAC  5-40-940,  and  9  VAC  5-40-1040 
apply  to  stationary  combustion  tiubines 
but  not  to  stationary  internal 
combustion  engines.  Definitions  for 
each  of  these  types  of  equipment  have 
been  added  to  9  VAC  5-40-890, 
Definitions.  Some  minor  additional 
changes  in  wording  are  also  included  in 
the  revisions  along  with  additional 
clarification  of  when  permits  may  be 
needed  at  a  facility. 

n.  What  Are  the  Provisions  of  the 
Revised  Regulation? 

The  revisions  clarify  which  sources 
are  covered  under  the  Fuel  Burning 
Equipment  Rule.  The  revisions  indicate 
that  the  provisions  of  9  VAC  5  Chapter 
40  related  to  Emission  Standards  for 
Fuel  Burning  Equipment  do  not  apply  to 
stationary  internal  combustion  engines. 
The  definition  of  fuel  bimiing 
equipment  has  been  revised  to  indicate 
clearly  that  stationary  combustion 
turbines  are  considered  to  be  fuel 
burning  equipment.  Two  new 
definitions  have  been  added  to  the  rule 
at  9  VAC  5-40-890.  Chie  defines  a 
"stationary  combustion  tiutine"  as  any 
air  breathing  internal  combustion 


engine  consisting  of  an  air  compressor, 
combustion  chamber,  and  a  ttirbine 
wheel.  The  definition  of  a  "stationary 
internal  combustion  engine"  is  an 
engine  in  which  fuel  is  burned  within 
a  machine  in  which  energy  is  converted 
directly  into  mechanical  motion  or 
work.  "The  energy  is  used  directly  for  the 
production  of  power,  locomotion  or 
work.  Internal  combustion  engines 
include,  but  are  not  limited  to,  diesel 
engines,  gasoline  engines,  and  diesel 
piunps.  In  addition  to  these 
clarifications  of  applicability,  9  VAC  5- 
40-1040  has  been  revised  to  indicate 
that  permits  may  be  needed  for  the 
operation  of  a  facility. 

m.  What  Are  the  Environmental  Effects 
of  This  Action? 

The  changes  regarding  the  definition 
of  fuel  burning  equipment  only  clarify 
the  current  interpretation  of  the 
regulations.  They  do  not  make  the 
regtilations  any  more  or  less  stringent. 
The  revisions,  therefore,  have  no  direct 
environmental  effects  in  and  of 
themselves.  They  do  provide  the  public 
and  industry  with  a  bistter 
imderstanding  of  the  type  of  equipment 
regidated  under  this  rule. 

IV.  Special  Provisions  Regarding 
Virginia 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  enviroiunental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  voluntary 
compliance  evaluation  and  voluntarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia's  Volimtary 
Environmental  Assessment  Privilege 
Law,  Va.  Code  Sec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosiue 
dociunents  and  information  about  the 
content  of  those  dociunents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  documents  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  volimtary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 


danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12, 1997,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec.  10.1-1198,  precludes 
granting  a  privilege  to  documents  and 
information  "required  by  law," 
including  documents  and  information 
"required  by  federal  law  to  maintain 
program  delegation,  authorization  or 
approval,"  since  Virginia  must  "enforce 
federally  authorized  environmental 
programs  in  a  maimer  that  is  no  less 
stringent  than  their  federal  counterparts. 
*   *   *"  The  opinion  concludes  that 
"(rjegarding  §  10.1-1198,  therefore, 
documents  or  other  information  needed 
for  civil  or  criminal  enforcement  imder 
one  of  these  programs  could  not  be 
privileged  because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  maiuier  required  by 
federal  law  to  maintain  program 
delegation,  authorization  or  approval." 

Virginia's  Immunity  law,  Va.  Code 
Sec.  10.1-1199,  provides  that  "[t]o  the 
extent  consistent  with  requirements 
imposed  by  Federal  law,"  any  person 
making  a  volimtary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty.  The 
Attorney  General's  January  12, 1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  federally  authorized 
programs,  since  "no  immunity  could  be 
afforded  fi-om  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  federal  law,  which  is  one  of  the 
criteria  for  immunity."  Therefore,  EPA 
has  determined  that  Virginia's  Privilege 
and  Immunity  statutes  will  not  preclude 
the  Commonwealth  bom  enforcing  its 
program  consistent  with  the  federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  federal  enforcement 
authorities,  EPA  may  at  any  time  invoke 
its  authority  under  the  Clean  Air  Act, 
including,  for  example,  sections  113, 
167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
Clean  Air  Act  is  likewise  unaffected  by 
this,  or  any,  state  audit  privilege  or 
immunity  law. 


V.  EPA  Riilemaking  Action 

We  are  approving  revisions  to  the 
Virginia  SIP  subumitted  by  the  Virginia 
Department  of  Environmental  Quality 
on  Mandi  27,  2000.  The  revisions  to  9 
VAC  5  Chapter  40  pertaining  to  Fuel 
Burning  Equipment  clarify  the 
applicability  to  stationary  combustion 
turt}ines  and  also  clarifies  when  permits 
may  be  needed.  We  are  publishing  this 
action  without  prior  proposal  because 
we  view  this  as  a  noncontroversial 
revision  and  anticipate  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  we  are  publishing  a  separate 
document  that  wdll  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  rule  will  be 
effective  on  July  30,  2001  without 
further  notice  unless  we  receive  adverse 
comment  by  July  2.  2001.  Should  we 
receive  such  comments,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
must  do  so  at  this  time. 

VI.  Administrative  RequirementB 

A.  Genera]  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significanUy  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  For 
the  same  reason,  this  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  govenunents,  as 
specified  by  Executive  Order  13084  (63 


FR  27655,  May  10, 1998).  This  rule  wrill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
SIP  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  a  SIP  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before*  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in  - 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(!)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  30,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
regarding  revisions  to  the  Virginia  Fuel 
Burning  Equipment  Rule  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Particulate  matter,  Reporting 
and  recordkeeping  requirements. 

Dated:  May  17,  2001. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  W— Virginia 

2.  In  §  52.2420,  the  entries  for  9  VAC 
5  Chapter  40,  subsections  5-40-880,  5- 
40-890,  5-40-900,  5-40-940  and  5-40- 
1040  in  the  "EPA-Approved  Regulations 
in  the  Virginia  SIP"  table  in  paragraph 
(c)  are  revised  to  read  as  follows: 

§52.2420    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 
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EPA-Approved  Regulations  in  the  Virginia  SIP 


State  citation 
(9  VAC  5) 


Title/subject 


State  effective  date 


EPA  approval  date 


Explanation  (former 
SIP  citation) 


Cttaptar  40— Existing  Stationary  Sourcas 

Applicability  and  designation  of  affected  April  1,  1999  5/31/01  66  FR  29498 
facility 

Definitions  April  1.  1999  5/31/01  66  FR  29498 

Standard  for  particutar  matter AJxil  1,  1999  S/31A)1  66  FR  29498 

•  •  a  • 

Standard  for  visible  emissions April  1,  1999  5/31/01  66  FR  29498 

•  •  •  • 

Pennits April  1,  1999  5/31/01  66  FR  29498 


5-40-880 

5-40-890 
5-^«)-900 

5-40-940 

5-40-1040 


(d)»     *     • 
[FR  Doc.  01-13500  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMWl  Institutea  of  Haaltli 

42CFRPart66 
BIN  0925-AA16 

National  Reaearch  Sarvica  Awarda 

AGENCY:  National  Institutes  of  Health. 
Department  of  Health  and  Human 
Services. 
ACTKW:  Final  rule. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  is  amending  the 
regiilations  governing  National  Research 
Service  Awards  (NRSA)  in  order  to 
incorporate  changes  necessitated  by 
enactment  of  the  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration 
(ADAMHA)  Reorganizatien  Act  of  1992, 
Public  Law  102-321,  and  the  National 
Institutes  of  Health  Revitalization  Act  of 
1993,  Public  Law  103-43. 

DATES:  This  final  nde  is  effective  on  July 
2.2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore,  NIH  Regulations  Officer, 
National  Institutes  of  Health.  6011 
Executive  Blvd.,  Room  601,  MSC  7669, 
Rockville,  MD  20892,  or  telephone  (301) 
496-4607  (not  a  toll-free  number).  For 
further  information  about  the  National 
Research  Service  Awards  program 
contact  the  Extramural  Outreach  and 
Information  Resources  Office  (EOIRO), 
Office  of  Extramural  Research,  6701 
Rockledge  Drive.  Room  6208.  MSC 
7910,  Bethesda,  MD  20892-7910,  (301) 
435-0714  (not  a  toll-free  number). 
Information  may  also  be  obtained  by 


contacting  the  EOIRO  via  its  e-mail 
address  (asknih@odrockml.od.nih.gov) 
and  by  browsing  the  NIH  Home  Page 
site  on  the  World  Wide  Web  (http:// 
www.nih.gov). 

SUPPLEMENTARY  INFORMATION:  The 
ADAMHA  Reorganization  Act  of  1992, 
Public  Law  102-321,  was  enacted  on. 
July  10, 1992.  That  Act  transferred  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  the  National 
Institute  on  Drug  Abuse  (NIDA),  and  the 
National  Institute  of  Mental  Health 
(NIMH)  to  NIH,  effective  October  1, 
1992,  and  provided  for  the 
administration  of  treatment  and  service 
programs  under  a  newly  created 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA).  In 
order  to  avoid  confusion  between  the 
ADAMHA  Minority  Access  to  Research 
Careers  (MARC)  program  and  the  NIH 
MARC  program,  the  name  of  the 
ADAMHA  program  was  changed  to 
Career  Opportunities  in  Research 
Education  and  Training  (COR). 
Currently,  the  MARC  program  is 
administered  by  the  National  Institute  of 
General  Medical  Sciences  (NIGMS)  and 
the  COR  program  is  administered  by  the 
NIMH.  NIH  is  revising  paragraph  (g)  of 
§  66.102  of  the  existing  regulation  to 
reflect  this  name  change  and  the  current 
organization  locations  of  the  respective 
programs. 

Subsequently,  the  National  Institutes 
of  Health  Revitalization  Act  of  1993, 
Public  Law  103—43,  was  enacted  on 
June  10, 1993.  Provisions  of  that  Act 
necessitate  that  NIH  make  changes  in 
both  Subparts  A  and  B  of  the  current 
regulations  governing  the  NRSA 
program. 

Section  1601  of  Public  Law  103-43 
directs  the  Secretary  of  Health  and 
Human  Services  (HHS)  to  conduct  the 
NRSA  program  in  a  manner  that  will 
result  in  the  recruitment  of  women  and 
individuals  from  disadvantaged 


backgrounds  (including  racial  and 
ethnic  minorities)  into  fields  of 
biomedical  or  behavioral  research  and 
the  provision  of  research  training  to 
women  and  those  individuals.  The 
United  States  House  of  Representatives 
report  accompanying  the  NIH 
Revitalization  Act  of  1993  suggested 
that  NIH  consider  the  possibility  of 
permitting  part-time  research  training 
for  women  to  keep  them  from  losing 
training  experience  while  having  child 
care  responsibilities.  We  are  revising 
paragraph  (b)  of  §  66.103  of  the  current 
NRSA  regulations  and  adding  a  new 
paragraph  (c)  to  permit  individuals,  in 
cases  of  disability  or  pressing  family 
need,  part-time  research  or  training. 
Additionally,  we  are  amending 
paragraph  (a)  of  §  66.103  by  changing 
the  word  "application"  to  read  "the 
award"  to  reflect  the  ciurent  policy  with 
regard  to  eligibility  requiring  that  a 
recipient  must  be  lawfully  admitted  to 
the  United  States  for  permanent 
residence  at  the  time  of  the  award  rather 
than  at  the  time  of  application. 

Section  1602  of  the  NIH  Revitalization 
Act  of  1993  substantially  modifies  the 
service  payback  obligation  under  the 
NRSA  program.  Under  provisions  of  the 
new  law,  only  individuals  in  the  first 
twelve  months  of  postdoctoral  training 
incur  a  payback  obligation. 
Additionally,  individuals  may  pay  back 
this  obligation  by  engaging  in  service  for 
an  equal  period  of  health-related 
research  or  health-related  teaching;  or,  if 
individuals  receive  an  NRSA  for  more 
than  twelve  months,  each  month 
beyond  12  months  will  count  toward 
satisfaction  of  the  repayment  obligation. 
We  are  amending  §  66.105  by  revising 
paragraphs  (a),  (b),  and  (c);  revising 
§66.110  in  its  entirety;  amending 
§  66.111  of  subpart  A  by  revising 
paragraph  (a)(1),  the  introductory 
language  of  paragraph  (b),  and 
paragraph  (b)(4):  and  amending  §  66.205 
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of  subpart  B  by  revising  paragraphs 
(a)(1)  and  (b)  to  reflect  these  changes  in 
the  payback  obligation.  Additionally, 
we  are  amending  paragraph  (a)(2)  by 
changing  the  word  "application"  to  read 
"the  award"  in  order  to  reflect  the 
current  policy  with  regard  to  eligibility 
requiring  that  a  recipient  must  be 
lawfully  admitted  to  the  United  States 
for  permanent  residence  at  the  time  of 
the  award  rather  than  at  the  time  of 
application.  We  are  amending  paragraph 
(b)  of  §  66.205  by  changing  the  reference 
to  "§  66.106(d)"  to  read  "§  66.106(e)"  to 
correct  an  error  in  the  current  text. 

In  §66.112,  subpart  A,  we  are 
removing  the  reference  to  the 
regulations  pertEuning  to  inventions  and 
patents  at  45  CFR  parts  6  and  8  to  reflect 
the  rescinding  of  parts  6  and  8,  effective 
on  October  22, 1996  (61  FR  54743);  and 
we  are  amending  the  references  to  the 
regulations  pertaining  to  debarment  and 
suspension  at  45  CFR  part  76  and  the 
guidelines  for  research  involving 
recombinant  DNA  molecules  to  comply 
with  Federal  Register  format 
requirements.  Additionally,  we  are 
amending  the  title  of  §  66.112  to  reflect 
that  policies,  as  well  as  regulations,  are 
referenced  in  that  section. 

In  §  66.207,  we  are  amending  the 
reference  to  the  regulations  pertaining  to 
the  administration  of  grants  at  45  CFR 
part  74,  the  reference  to  the  regulations 
pertaining  to  debarment  and  suspension 
from  eligibility  for  financial  assistance 
at  45  CFR  part  76,  and  the  reference  to 
the  guidelines  for  research  involving 
recombinant  DNA  molecules  to  comply 
with  Federal  Register  format 
requirements.  Also,  we  are  adding  a 
reference  to  the  regulations  to  ensure 
objectivity  in  PHS-funded  research  at  42 
CFR  part  50,  subpart  F,  to  reflect  thefr 
applicability  to  NRSA  research  training 
grants  and  direct  fellowship  awards. 

Additionally,  we  are  revising  the 
Authority  section  and  the  references  to 
section  472  of  the  Public  Health  Service 
Act  and  the  United  States  Code  [42 
U.S.C.  2891-1]  in  §66.101,  §  66.102(d), 
§  66.105(b),  §  66.106(a)(2),  §66.201,  and 
§  66.206(a)(3)  to  reflect  the  correct 
citations. 

Finally,  we  are  amending  §  66.104  by 
adding  the  word  "and"  inmiediately 
following  the  word  "resoiut:es"  in 
paragraph  (b)(5)  to  correct  an  error  in 
the  current  text. 

We  announced  our  intentions  to  make 
these  changes  to  the  regulations  in  a 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
June  30. 1999  (64  FR  35119).  No 
comments  were  received.  Consequently, 
the  regulations  are  the  same  as  those 
proposed  in  the  NPRM. 


We  provide  the  following  statements 
as  information  for  the  public. 

The  Department  strongly  encourages 
all  grant  recipients  to  provide  a  smoke- 
free  workplace  and  to  promote  the 
nonuse  of  all  tobacco  products  and 
reminds  that  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Executive  Order  12866 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  requires  that  all 
regulatory  actions  reflect  the  costs  and 
benefits  they  generate,  and  that  they 
meet  certain  standards,  such  as  avoiding 
the  imposition  of  uimecessary  burdens 
on  the  affected  public.  We  reviewed  the 
rule  as  required  imder  Executive  Order 
12866  and  deemed  it  within  the  scope 
of  the  definition  of  the  term  "significant* 
regulatory  action"  contained  in  section 
3(f)  of  the  Order.  Consequently,  we 
submitted  the  rule  to  the  Office  of 
Management  and  Budget's  (OMB)  Office 
of  Information  and  Regulatory  Affairs 
(OIRA)  for  the  pre-publication  review 
required  for  all  regulatory  actions 
deemed  "significant"  under  the  Order. 

Regulatory  Flexibility  Act 

The  Regulatory  Ftexibility  Act  (5 
U.S.C.  chapter  6)  requires  that  we 
analyze  regulatory  actions  to  determine 
whether  they  create  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  Secretary  certifies  that  the 
changes  in  the  NRSA  program 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  and,  therefore, 
a  regulatory  flexibility  analysis,  as 
defiuned  imder  the  Regulatory  Flexibility 
Act,  is  not  required. 

Executive  Order  13132 

Executive  Order  13132,  Federalism, 
requires  that  we  consult  with  State  and 
local  government  officials  in  the 
development  of  regidatory  policies  with 
federalism  implications.  We  received 
the  rule  as  required  under  the  Order  and 
determined  that  it  does  not  have  any 
federalism  implications.  The  Secretary 
certifies  that  the  changes  in  the  NRSA 
program  regulations  will  not  have  an 
effect  on  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Paperwork  Reduction  Act 

The  rule  does  not  contain  any 
information  collection  requirements  that 
are  subject  to  OMB  approval  under  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbered  program 
affected  by  this  rule  is:  93.186  National 
Research  Service  Awards-Health  Service 
Research  Training. 

List  of  Subjects  in  42  CFR  Part  66 

Grant  programs-Health  research 
training. 

Dated:  November  IS,  2000. 
Ruth  L.  Kinchatein. 
Principal  Deputy  Director,  NIH. 

Approved:  March  13,' 2001. 
Tommy  G.  Thompson, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  66,  subparts  A  and  B,  of 
title  42  of  the  Code  of  Federal 
Regulations  are  revised  to  read  as  set 
forth  below. 

PART  66— NATIONAL  RESEARCH 
SERVICE  AWARDS 


SubfMft  A— Direct  Awarda 

1.  The  authority  citation  of  part  66  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  216.  288. 

2.  Section  66.101  is  revised  to  read  as 
follows: 

f  66.1 01    Appltcability. 

The  regulations  in  this  subpart  apply 
to  National  Research  Service  Awards 
made  by  the  Secretary  to  individuals  for 
research  and  training  to  imdertake 
research,  under  section  487  of  the 
Public  Health  Service  Act,  as  amended 
(42  U.S.C.  288). 

3.  Section  66.102  is  amended  by 
revising  paragraphs  (d)  and  (g)  to  read 
as  follows: 

§66.102    Definitions. 

*        *         •        *        • 

(d)  Award  means  a  National  Research 
Service  Award  imder  section  487  of  the 
Act  (42  U.S.C.  288). 

***** 

(g)  Predoctoml  training  means 
training  at  the  post-baccalaureate  level 
in  a  program  leading  to  the  award  of  a 
doctor  of  philosophy  of  science,  or 
equivalent  degree.  For  purposes  of 
Awards  under  the  Minority  Access  to 
Research  Careers  programs  of  the 
National  Institute  of  General  Medical 
Sciences  and  the  Career  Opportunities 
in  Research  Education  and  Training 
programs  of  the  National  Institute  of 
Mental  Health,  predoctoml  training  also 
means  training  in  a  program  leading  to 
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the  award  of  a  baccalaureate  in  science 
or  equivalent  degree. 

***** 

4.  Section  66.103  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 


§66.103    Eligibility. 

***** 

(a)  Be  a  citizen,  noncitizen  national  of 
the  United  States,  or  lawfully  admitted 
to  the  United  States  for  permanent 
residence  at  the  time  of  the  award. 

(b)  Propose  to  engage  in  such 
research,  or  training  to  undertake 
research,  in  a  program  specified  in 
section  487(a)(1)(A)  of  the  Act;  and 

(c)  Propose  to  engage  in  such  research 
or  training  to  undertake  research  on  a 
full-time  basis  except  in  cases  of 
disabiUty  or  pressing  family  need. 

5.  Section  66.104  is  amended  by 
adding  the  word  "and"  immediately 
following  the  word  "resources"  in 
paragraph  (b)(5).  As  revised,  paragraph 
(b)(5)  reads  as  follows: 

§66.104    Application. 

***** 

(b)*  *  * 

(5)  The  availability  of  necessary 
resources  £ind  facilities  at  the  institution 
where  the  research  or  training  would  be 
conducted. 

6.  Section  66.105  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  and  (c)  to  read  as  follows: 

§66.105    Requirements. 

***** 

(a)  For  any  Award  made  for  an 
individual's  initial  twelve  months  of 
NRSA  postdoctoral  research  or  training, 
the  individual  has  assured  the 
Secretary,  in  the  form  and  manner  the 
Secretary  may  prescribe,  that  he  or  she 
will  satisfy  the  requirements  of  §  66.110. 

(b)  If  the  proposed  research  or  training 
would  take  place  at  an  institution  other 
than  the  National  Institutes  of  Health, 
the  institution  has  assured  the 
Secretary,  in  the  form  and  manner  the 
Secretary  may  prescribe,  that: 
***** 

(c)  The  individual  has  assiued  the 
Secretary,  in  the  form  and  manner  the 
Secretary  may  prescribe,  that  the  Award 
to  the  individual  will  not  be  used  to 
support  a  residency. 

7.  Section  66.106  is  amended  by 
revising  paragraph  (a)(2)  introductory 
text  to  read  as  follows: 

§66.106    Awards. 

(a)*  *  * 

(2)  Whose  proposed  research  or 
training  would,  in  the  judgment  of  the 


Secretary,  best  promote  the  purposes  of 
section  487(a)(1)(A)  of  the  Act,  taking 
into  consideration  among  other 
pertinent  factors: 

***** 

8.  Section  66.110  as  revised  in  its 
entirety  to  read  as  follows: 

§  66.1 1 0    Service,  paytMck,  and  recovery 
requirements. 

(a)  Each  individual  who  receives  an 
Award  for  postdoctoral  research  or 
training  shall  engage  in  a  month  of 
research  training,  research,  or  teaching 
that  is  health-related  (or  any 
combination  thereof)  for  each  month  of 
support  received,  up  to  a  maximimi  of 
twelve  months.  Such  period  shall  be 
served  in  accordance  with  the  usual 
patterns  of  such  employment  or 
training. 

(b)  In  any  case  in  which  an  individual 
receives  an  Award  for  more  than  twelve 

.months,  the  thirteenth  month  and  each 
subsequent  month  of  performing 
activities  under  the  Award  shall  be 
considered  to  be  activities  toward 
satisfaction  of  the  requirement 
established  in  paragraph  (a)  of  this 
section. 

(c)  Except  as  provided  in  §66.111,  an 
individual  subject  to  the  requirements 
for  service  in  paragraph  (a)  of  this 
section  must  begin  to  undertake  the 
service  on  a  continuous  basis  within 
two  years  after  the  expiration  or 
termination  for  his  or  her  Award. 

(d)  If  the  individual  foils  to  undertake 
or  perform  the  service  in  accordance 
with  the  requirements  of  this  section, 
the  United  States  shall  be  entitled  to 
recover  from  the  individual  an  amount 
determined  in  accordance  with  the 
formula: 


A  =  0 


(t-s) 
(t) 


In  which 

A  is  the  amount  the  United  States  is  entitled 

to  recover; 
0  is  the  sum  of  the  total  amount  paid  to  the 
individual  for  the  months  of  postdoctoral 
support  up  to  a  maximum  of  twelve  months; 
t  is  total  numt>er  of  months  in  the 
individual's  service  obligation; 
and  s  is  the  number  of  months  of  the 
obligation  served  by  him  or  her  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
section. 

(e)  Except  as  provided  in  §  66.111,  the 
individual  shall  pay  to  the  United  States 
any  amoimt  which  it  is  entitled  to 
recover  imder  paragraph  (d)  of  this 
section  within  a  three-year  period 
beginning  on  the  date  the  United  States 
becomes  entitled  to  recovery  that 
amount.  Interest  shall  accrue  to  the 
United  States  until  any  amount  due  it 


under  paragraph  (d)  of  the  section  is 
paid.  The  rate  of  interest  will  be  fixed 
by  the  Secretary  of  the  Treasury  after 
taking  into  consideration  private 
consumer  rates  of  interest  prevailing  on 
the  date  the  United  States  becomes 
entitled  to  recovery. 

9.  Section  66.111  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (b)  introductory  text,  and  (c)(4)  to 
read  as  follows: 

§  66.1 1 1    Suspension,  waiver,  and 
cancellation. 

(a)  The  Secretary  may  extend  the 
period  for  undertaking  service  described 
in  §  66.110(c),  permit  breaks  in  the 
continuous  service  required  under 

§  66.110(c),  or  extend  the  period  of 
repayment  under  §  66.110(e)  if  the 
Secretary  determines  that: 
***** 

(b)  The  Secretary  may  waive,  in  whole 
or  in  part,  the  obligation  of  the 
individual  to  repay  pursuant  to 

§  66.110(d)  if  the  Secretary  determines 

that: 

***** 

(c)*  •  * 

(4)  The  extent  to  which  the  individual 
has  been  engaged  in  activities 
encompassed  by  §  66.110(a)  and  (b); 

***** 

10.  Section  66.112  is  amended  by 
revising  the  heading;  removing  the  entry 
"45  CFR  parts  6  and  8",  revisii^  the 
entry  "45  CFR  part  76",  removing  the 
entry  "48  FR  24556",  and  adding  the 
entry  "51  FR  16958  (May  7, 1986)"  to 
read  as  follows: 

§  66.1 1 2    Ottter  HHS  regulations  and 
policies  that  apply. 

***** 

45  CFR  part  76 — Govemmentwide 

debarment  and  suspension 

(nonprocurement)  and 

govemmentwide  requirements  for 

drug-free  workplace  (grants) 
51  FR  16958  (May  7,  1986)— NIH 

Guidelines  for  Research  Involving 

Recombinant  DNA  Molecules. 

Note:  This  policy  is  subject  to  change,  and 
interested  persons  should  contact  the  Office 
of  Science  Policy,  Office  of  Biotechnology 
Activities,  NIH,  Suite  302,  6000  Executive 
Boulevard.  MSC  7052,  Bethesda.  MD  20892- 
7052,  (301)  496-9838  (not  a  toll-free  number) 
to  obtain  references  to  the  current  version 
and  any  amendments. 

Subpart  B — Institutional  Grants 

11.  Section  66.201  is  revised  to  read 
as  follows: 

§66.201    Applicability. 

The  regulations  in  this  subpart  apply 
to  grants  under  section  487  of  the  Public 
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Health  Service  Act,  as  amended  (42 
U.S.C.  288),  to  public  institutions  and  to 
nonprofit  private  institutions  to  enable 
those  institutions  to  make  National 
Research  Service  Awards  to  individuals 
for  research  and  training  to  undertake 
research,  in  programs  specified  in 
section  487  of  the  Act. 

12.  Section  66.205  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2),  and 
(b)  to  read  as  follows: 

§66.205    Requirements. 

II    (a)**  * 
I    (1)  For  any  award  made  for  an 

I  pndividual's  initial  twelve  months  of 
NRSA  postdoctoral  research  training, 
the  individual  has  assured  the 
Secretary,  in  the  form  and  manner  the 
Secretary  may  prescribe,  that  he  or  she 
will  satisfy  the  requirements  of  §  66.110 
of  subpart  A  of  this  part; 

I  j    (2)  The  individual  is  a  citizen  or 
noncitizen  national  of  the  United  States 
br  has  been  lawfully  admitted  to  the 
United  States  for  permanent  residence 
at  the  time  of  the  award; 


(b)  No  Award  shall  be  made  to  an 
individu^  under  such  grant  which 
would  provide  that  individual  with 
aggregate  support  in  excess  of  five  years 
for  predoctoral  training  and  three  years 
for  postdoctoral  training,  imless  the 
Secretary  for  good  cause  shown  as 
provided  in  §  66.106(e)  of  subpart  A  of 
this  part,  waives  the  application  of  the 
limitation  with  respect  to  that 
individual; 

*  *        *        * 

13.  Section  66.206  is  amended  by 
revising  paragraph  (a)(3)  introductory 
text  to  read  as  follows: 

§66.206    Grant  awards. 

(a)  *  *  * 

(3)  Whose  proposed  programs  would, 
in  the  judgment  of  the  Secretary,  best 
promote  the  purposes  of  section 
487(a)(1)(B)  of  the  Act,  taking  into 
consideration  among  other  pertinent 
factors: 

*  *        *        * 

14.  Section  66.207  is  amended  by 
revising  the  references  to  45  CFR  part 
74,  45  CFR  part  76,  and  48  FR  24556; 
and  adding  an  entry  for  42  CFR  part  50, 
subpart  F,  immediately  following  the 
entry  "42  CFR  part  50^  subpart  D"  and 
an  entry  for  51  FR  16958  (May  7, 1986) 
to  read  as  follows: 

§66.207    Other  HHS  regulations  and 
policies  that  apply. 

***** 

42  CFR  part  50,  subpart  F— 
Responsibility  of  applicants  for 


promoting  objectivity  in  research  for 
which  PHS  funding  is  sought. 

***** 

45  CFR  part  74 — Uniform  administrative 
requirements  for  awards  and 
subawards  to  institutions  of  higher 
education,  hospitals,  other  nonprofit 
organizations,  and  commercial 
organizations;  and  certain  grants  and 
agreements  with  states,  local 
governments  and  Indian  tribal 
governments. 

***** 

45  CFR  part  76 — Govemmentwide 
debarment  and  suspension  (non 
procurement)  and  govemmentwide 
requirements  for  drug-free  workplace 
(giants) 

***** 

51  FR  16958  (May  7, 1986)— NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

Note:  This  policy  is  subject  to  change,  and 
interested  persons  should  contact  the  Office 
of  Biotechnology  Activities,  NIH,  Suite  302, 
6000  Executive  Boulevard.  MSC  7052, 
Bethesda,  MD  20892-7052,  (301)  496-9838 
(not  a  toll-free  number)  to  obtain  references 
to  the  current  version  and  any  amendments. 

[FR  Doc.  01-13692  Filed  5-30-01;  8:45  am) 
BMJJNQ  CODE  4140-01-H 


DEPARTMENT  OF  TRANSPORTATION 
Fsdsral  Railroad  Administration 

49  CFR  Part  232 

[FRA  Docket  No.  PB-9;  Notice  No.  19] 
RIN  2130-AB16 

Brake  Systam  Safety  Standards  for 
Freight  and  Other  Non-Passenger 
Trains  and  Equipment;  End-of-Train 
Devices 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Final  rule;  delay  of  compliance 
date;  conforming  amendment. 

SUMMARY:  On  January  17,  2001,  FRA 
published  a  final  rule  revising  the 
regulations  governing  braking  systems 
and  equipment  used  in  freight  and  other 
non-passenger  railroad  train  operations. 
In  response  to  the  final  rule,  FRA 
received  a  petition  for  reconsideration 
from  the  Association  of  American 
Railroads  (AAR)  seeking  reconsideration 
of,  among  other  things,  a  requirement 
that,  if  the  person  conducting  the  test  of 
the  two-way  end-of-train  device  on  a 
train  is  someone  other  than  a  train  crew 
member,  the  locomotive  engineer  of  the 
train  must  be  notified  of  the  name  of  the 
person  conducting  the  test  and  a  record 


must  be  maintained,  in  the  cab  of  the 
controlling  locomotive,  containing  the 
name  of  the  person  conducting  the  test. 
In  order  to  allow  FRA  an  opportimity  to 
respond  to  this  petition  prior  to  the 
compliance  date  of  the  provision  in 
question,  this  dociunent  delays  the 
compliance  date  for  this  specific 
requirement  from  May  31,  2001,  to  a 
future  date  to  be  specified  in  FRA's 
response  to  the  petition  for 
reconsideration  if  the  petition  is  not 
granted.  This  action  also  makes  a 
conforming  amendment  to  the  rule  text 
to  reflect  this  change. 
DATES:  The  effective  date  of  this 
conforming  amendment  is  May  31, 
2001. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Thomas  Herrmann,  Trial  Attorney,    >. 
Office  of  the  Chief  Counsel,  RCC-10, 
1120  Vermont  Avenue,  NW.,  Stop  10, 
Washington,  DC  20590  (telephone  202- 
493-6053). 

SUPPLEMENTARY  INFORMATION:  On 
January  17,  2001,  FRA  published  a  final 
rule  revising  the  Federal  safety 
standards  governing  braking  systems 
and  equipment  used  in  freight  and  other 
non-passenger  railroad  train  operations. 
See  66  FR  4104.  The  effective  date  of  the 
rule  is  May  31,  2001.  See  66  FR  9906 
(February  12,  2001).  In  response  to  the 
final  rule,  FRA  received  several 
petitions  for  reconsideration  requesting 
that  FRA  either  amend  or  clarify  the 
final  rule  in  various  ways.  Organizations 
filing  petitions  included  the  Association 
of  American  Railroads  (AAR)  (this 
petition  was  filed  jointly  with  the 
American  Short  Line  and  Regional 
Raihoad  Association),  the  Brotherhood 
of  Locomotive  Engineers,  the  American 
Public  Transportation  Association,  and 
the  Rail  Passenger  Car  Alliance. 
Unfortunately,  these  petitions  are  not 
available  on  line  at  the  Department  of 
Transportation's  centralized  Docket 
Management  System  Web  site  because 
this  proceeding  originated  well  before 
that  system  was  created.  They  are 
available,  of  course,  at  FRA's  docket 
office  or  by  contacting  the  contact 
person  shown  above.  (FRA's  docket 
office  is  located  at  1120  Vermont 
Avenue,  NW.,  Room  7051,  Washington, 
DC  FRA's  Docket  Clerk,  Ms.  Ivoraette 
Nelson,  may  be  reached  by  telephone  at 
(202)  493-6030  or  by  facsimile  at  (202) 
493-6068.) 

Collectively,  the  petitions  raise 
approximately  25  issues,  although  some 
of  the  more  important  issues  have 
subsidiary  questions.  The  issues  cover  a 
wide  gamut,  including  the  requirement 
to  equip  locomotives  with  dynamic 
brake  indicators,  documentation  and 
timing  of  training,  the  maximum 
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distance  that  extended-haul  trains  may 
travel  between  inspections,  and  the 
meaning  of  certain  language  in  the  final 
rule.  The  fact  that  there  are  many  issues 
that  various  organizations  desire  FRA  to 
reconsider  is  not  surprising,  given  the 
complexity  of  the  final  rule  and  the 
large  number  of  issues  it  addresses.  FRA 
will  give  each  of  these  issues  full 
consideration  and  issue  a  subsequent 
document  explaining  how  it  has 
addressed  each  issue  and  making  any 
necessary  amendments  to  the  final  rule. 
FRA  hopes  to  issue  such  a 
comprehensive  document  concerning 
all  issues  raised  in  the  petitions  dunng 
the  summer  of  2001,  but  to  the  extent 
any  particular  issues  require  more  time 
to  resolve,  the  agency  may  address  those 
separately  at  a  later  date. 

uf  the  many  issues  raised  in  the 
petitions,  only  one  issue  concerns  a 
provision  for  which  the  compliance  date 
is  scheduled  to  be  May  31,  2001.  This 
document  concerns  that  issue.  AAR's 
petition  sought  reconsideration  of  a 
provision  requiring  certain  information 
about  the  testing  of  a  two-way  end-of- 
train  (EOT)  device  to  be  provided  to  a 
locomotive  engineer.  The  final  rule 
requires  that,  if  the  person  conducting 
the  test  of  the  two-way  EOT  is  someone 
other  than  a  member  of  the  train  crew, 
the  locomotive  engineer  must  be 
notified  of  the  name  of  the  person 
conducting  the  test  and  a  record  must  be 
maintained,  in  the  cab  of  the  controlling 
locomotive,  containing  the  name  of  that 
individual  See  66  FR  4210,  §  232.409(c). 
Under  the  provisions  of  the  final  rule, 
the  compliance  date  for  this  and  other 
requirements  of  Subpart  E  is  May  31, 
2001.  See  66  FR  4193,  §  232.1(b),  and 
document  on  delay  of  effective  date,  66 
FR  9906  (February  12,  2001).  To  allow 
FRA  an  opportunity  to  respond  to  this 
issue  without  imposing  a  burden  on  the 
industry  that  might  soon  be  withdrawn 
if  the  petition  is  granted,  this  dociunent 
delays  the  compliance  date  of  this 
specific  requirement,  from  May  31, 
2001,  until  further  notice.  If  the  petition 
is  not  granted  with  respect  to  that  issue, 
the  document  explaining  that  decision 
will  set  a  new  compliance  date  for  that 
provision.  If  the  petition  is  granted,  of 
course,  there  will  be  no  need  for  any 
compliance  date. 

FRA  emphasizes  that  this  delay  of 
compliance  date  applies  only  to  the 
requirement  to  provide  and  retain  the 
name  of  the  person  conducting  the 
inspection  of  a  two-way  EOT  device. 
The  delay  does  not  apply  to  the 
provisions  for  notification  and  retention 
of  the  other  information  regarding  the 
inspection  of  a  two-way  EOT  device 
required  by  the  final  rule.  See  66  FR 
4210,  §  232.409(c).  Nor  does  the  delay 


apply  to  any  other  provision  of  the  final 
rule,  including  other  provisions 
addressed  in  AAR's  petition  and  the 
petitions  filed  by  other  organizations. 
None  of  those  other  issues  on  which 
reconsideration  is  sought  involves 
provisions  having  a  compliance  date  in 
the  near  future.  FRA  anticipates 
resolving  those  petitions  long  before  the 
compliance  dates  set  forth  in  the  final 
rule,  which  for  most  provisions  is  April 
1,2004. 

List  of  Subiects  in  49  CFR  Part  232 

Penalties,  Railroad  power  brakes. 
Railroad  safety.  Two-way  end-of-train 
devices. 

The  Rule 

In  consideration  of  the  foregoing,  49 
CFR  part  232,  as  revised  at  66  FR  4210 
and  delayed  at  66  FR  9906,  effective 
May  31,  2001,  is  amended  as  follows: 

PART  232-{AMENDED] 

1.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20102-20103.  20107, 
20133,  20141,  20301-20303.  20306.  21301- 
21302.  21304;  49  CFR  1.49(c),  (m). 

2.  In  §  232.409(c),  add  before  the 
period  at  the  end  of  the  last  sentence  the 
following:  ",  except  that  compliance 
with  the  following  provision  of  this 
paragraph  will  not  be  required  until 
further  notice  published  in  the  Federal 
Register  the  provision  that  the 
locomotive  engineer  shall  be  provided 
with  the  name  of  the  person  conducting 
the  test  and  that  a  written  or  electronic 
record  of  the  notification  of  the  name  of 
the  person  conducting  the  test  shall  be 
maintained  in  the  cab  of  the  controlling 
locomotive". 

Issued  in  Washington.  D.C..  on  May  25, 
2001. 
George  A.  Gavalla, 

Acting  Deputy  Administrator,  Federal 

Railroad  Administration. 

[FR  Doc.  01-13658  Filed  5-30-01;  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

[Docket  No.  000225052-1102-02;  I.D. 
102S99C] 

RIN  0648-AN29 

Regulations  Governing  the  Approach 
to  Humpback  Whales  In  Alasiui 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
establish  measures  to  protect  himipback 
whales,  Megaptera  novaeangliae,  in 
waters  within  200  nautical  miles  (370.4 
km)  of  Alaska.  Under  these  regulations 
it  is  unlawful  for  a  person  subject  to  the 
jiu-isdiction  of  the  United  States  to 
approach,  by  any  means,  with  some 
exceptions,  within  100  yards  (91.4  m)  of 
a  humpback  whale. 
DATES:  Effective  July  2,  2001. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Final  Regulatory 
Flexibility  Analyses  (EA/RIR/FRFA), 
prepared  for  this  action  are  available 
from  NMFS,  Protected  Resources 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802.  or  by 
calling  the  Alaska  Region,  NMFS,  at 
907-586-7235. 

FOR  FURTHER  INFORMATION  CONTACT:  Kaja 
Brix.  907-586-7235. 
Kaja.Brix@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  the  authority  of  both  the 
Endangered  Species  Act  (ESA)  (16 
U.S.C.  1531  et  seq.)  and  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1361  et  seq.). 

Background 

The  National  Marine  Fisheries  Service 
published  a  proposed  rule  (65  FR  39336, 
June  26,  2000)  that  would  have 
prohibited  the  approach  by  any  person, 
by  any  means,  with  certain  exceptions, 
within  200  yards  (yds)  (182.8  meters 
(m))  of  a  himipback  whale,  Megaptera 
novaeangliae,  in  waters  within  200 
nautical  miles  (370.4  km)  of  the  coast  of 
Alaska.  The  proposed  rule  prohibited 
approaches  by  any  means,  including  by 
interception  (e.g.,  placing  the  vessel  in 
the  path  of  the  humpback  whale  so  that 
the  whale  surfaces  within  the  buffer 
zone),  and  prohibited  the  disruption  of 
normal  behavior  or  prior  activity  of  a 
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1  rhale.  Changes  from  the  proposed  rule 
and  reasons  for  those  changes  are 
discussed  below. 

The  preamble  to  the  proposed  rule 
discussed  species  distribution  and 
abimdance,  whale  watching  activity  in 
Alaska  and  the  impact  of  vessel  traffic 
on  whales.  Please  refer  to  the  preamble 
to  the  proposed  rule  (65  FR  39336)  and 
the  accompanying  Environmental 
Assessment  (EA)  for  further  background 
on  the  implementation  of  protective 
measures  around  humpback  whales  off 
Alaska. 

The  primary  objective  of  limiting 
approaches  aroimd  humpback  whales  is 
to  minimize  disturbance  that  could 
adversely  affect  the  individual  animal 
and  to  manage  the  threat  to  these 
animals  caused  by  whale  watching 
activities. 

The  potential  for  harm  to  humpback 

hales  from  vessel  traffic  has  increased 
in  recent  years  as  the  human 
environment  in  coastal  Alaska  has 
changed.  Whale  watching  has  increased 
in  popularity  and  substantially  more 
vessels  are  operating  from  several 
coastal  communities  in  southeast  Alaska 
and  in  southcentral  Alaska  (see  EA).  In 
addition,  humpback  whales  are 
generally  distributed  throughout  coastal 
waters  during  the  summer  months. 
Intensive  feeding  activity  often  keeps 
these  whales  in  the  same  or  general 
locations  for  extended  periods  of  time. 
These  localized  aggregations  of  feeding 
hiunpback  whales  are  easily  accessible 
bom  a  niunber  of  coastal  communities. 

This  combination  of  factors  may  make 
hvunpback  whales  off  Alaska 
particularly  vulnerable  to  pressure  from 
increasing  vessel-based  human 
activities.  As  a  result,  NMFS  has 
determined  that  precautionary  measiu^s 
must  be  taken  to  protect  the  himipback 
whale. 

The  humpback  whale  is  listed  as 
endangered  under  ESA.  Implementation 
of  protective  regulations  is  consistent 
with  and  under  the  authority  of  both  the 
ESA  and  the  MMPA.  Section  11(f)  of  the 
ESA  provides  NMFS  with  broad 
rulemaking  authority  to  enforce  the 
provisions  of  the  ESA.  In  addition, 
section  112(a)  of  the  MMPA  provides 
NMFS  with  broad  authority  to  prescribe 
regulations  that  are  necessary  to  carry 
out  the  purposes  of  the  statute  (see 
jroposed  rule  for  further  details). 

Changes  From  the  Proposed  Rule 

NMFS  proposed  to  prohibit 
approaches  within  200  yds  (182.8  m)  of 
i  humpback  whale,  by  any  means, 
including  by  interception,  within  200 
niles  of  the  coast  of  Alaska.  NMFS  also 
proposed  to  prohibit  the  disruption  of 
normal  behavior  or  prior  activity  of  a 


whale.  In  response  to  comments 
received  during  the  public  comment 
period  NMFS  is  making  the  following 
changes  in  the  final  rule  for  this  action: 

NMFS  is  (1)  prohibiting  approaches 
within  100  yds  (91.4  m)  instead  of  the 
200  yd  (182.8  m)  distance  as  outlined  in 
the  proposed  rule;  (2)  implementing  a 
"slow,  safe  speed"  requirement  within 
proximity  of  a  humpback  whale;  and 
(3)creating  exemptions  for  vessels 
limited  in  their  ability  to  maneuver; 
coDunercial  fishing  vessels  lawfully 
engaged  in  actively  setting,  retrieving  or 
closely  tending  commercial  fishing  gear; 
and  state,  local  or  Federal  government 
vessels  operating  in  the  course  of 
official  duty.  Details  of  these  changes 
are  discussed  below. 

In  this  final  rule  NMFS  prohibits 
anyone,  with  exceptions,  from 
approaching  by  any  means,  including  by 
interception,  within  100  yds  (91.4  m)  of 
any  humpback  whale  within  200 
nautical  miles  of  Alaska,  or  within 
inland  waters  of  the  state.  "Inland 
waters"  refers  to  the  navigable  waters  of 
the  United  States  shoreward  of  the 
navigational  demarcation  lines  dividing 
the  high  seas  from  harbors,  rivers,  and 
other  inland  waters  of  the  United  States 
(33  U.S.C.  2003(o)). 

NMFS  proposed  a  200-yd  (182.8-m) 
minimum  approach  distance  in  the 
proposed  rule.  NMFS  received  a  number 
of  comments  (11  of  42)  that  specifically 
opposed  the  200-yd  (182.8-m)  approach 
distance.  Commenters  stated  that  the 
distance  was  a  significant  departure 
from  the  100-yd  distance  established  in 
the  Marine  Mammal  Viewing 
Guidelines  (Guidelines).  Commenters 
also  noted  that  the  200-yd  (182.8-m) 
distance  was  inconsistent  with  the  100- 
yd  (91 .4-m)  distance  established  for 
approaches  to  humpback  whales  in 
Hawaii. 

NMFS  has  decided  to  implement  a 
100-yd  (91. 4-m)  distance  to  maintain 
consistency  with  the  published 
Guidelines  and  with  die  regulations  that 
exist  for  viewing  humpback  whales  in 
Hawaii.  Also,  compliance  will  be 
essential  to  effective  implementation  of 
these  regulations.  Currently  the  industry 
is  operating  under  the  100-yd  (91. 4-m) 
guideline.  This  distance  is  generally 
recognized  as  the  minimum  approach 
distance  for  waters  around  Alaska. 
Consistency  with  this  guideline  should 
contribute  substantiedly  towards 
achieving  industry  compliance. 

NMFS  is  also  implementing  in  the 
final  rule  a  "slow,  safe  speed" 
requirement  when  a  vessel  is  near  a 
humpback  whale.  A  large  number  of 
commenters  (17  of  42)  responding  to  the 
proposed  rule  requested  that  NMFS 
implement  speed  restrictions.  The 


request  for  implementation  of  a  speed 
limit  was  the  prevailing  comment 
received  during  the  public  comment 
period.  Laist  et  al.  (2001),  in  a  study  of 
worldwide  occurrences  of  whales  struck 
by  ships,  indicated  that  most  lethal  or 
severe  injuries  to  whales  struck  by 
vessels  occurs  by  ships  traveling  14 
knots  (kts)  or  faster.  The  authors 
recommend  that  in  areas  where  special 
caution  is  needed  to  avoid  such  events, 
measures  to  reduce  the  vessel  speed 
below  14  kts  may  be  beneficial. 

While  Laist  et  al.  (2001)  indicate  that 
most  lethal  or  severe  injuries  are  caused 
by  ships  80  meters  long  or  longer,  the 
potential  also  exists  for  smaller  vessels 
traveling  at  fast  speeds  to  injure  a 
whale.  This  could  be  particularly  the 
case  for  some  of  the  coastal  areas  in 
waters  off  Alaska  where  whale  density 
is  high,  whale  surfadngs  unpredictable, 
and  vessel  traffic  great. 

NMFS  believes  that  some  form  of 
speed  restrictions  should  be  imposed  to 
reduce  the  likelihood  of  mortality  or 
injury  to  a  whale  in  the  event  of  a 
vessel/whale  collision.  Implementation 
of  a  specific  speed  limit  (e.g.,  less  than 
14  kts)  throughout  the  state  or  even  in 
local,  specifically  designated  areas  was, 
however,  considered  problematic  from 
an  enforcement  and  practical 
perspective.  Practical  impediments  to 
using  specific  speed  limits  include  the 
fact  that  "clutch-in  speed"  of  vessels 
varies.  For  some  vessels,  the  "clutch-in 
speed"  may  be  greater  than  10  kts. 
Poetically  as  well  as  for  enforceability, 
a  safe  speed  standard,  rather  than  a 
strict  nautical  mile-per-hour  standard  is 
appropriate. 

NMFS  is,  therefore,  implementing  a 
requirement  for  "slow,  safe  speed" 
when  a  vessel  is  near  humpback  whales. 
In  this  situation,  the  U.S.  Coast  Guard 
recommends  that  operational  guidance 
for  vessels  use  language  that  mariners 
are  familiar  with,  understand  and  accept 
by  convention.  This  means  application 
of  "safe  speed"  as  defined  in  the  Inland 
Navigational  Rules  and  the  International 
Regulations  for  Preventing  Collisions  at 
Sea  1972  (COLREGS)(33  U.S.C.  2006 
and  33  U.S.C.  1602,  respectively). 
Implicit  here  is  the  recognition  that 
mariners  must  adjust  speeds  to 
accommodate  hazards  that  they  may 
encounter  during  the  course  of 
operations.  NMFS  is  extending  this 
application  to  vessels  operating  around 
humpback  whales. 

Operation  at  a  "slow,  safe  speed"  will 
allow  vessels  sufficient  time  to  vary 
course  and  speed  to  reduce  the  potential 
for  a  strike.  The  COLREGS  Rule  6 
defines  operation  such  that  "every 
vessel  shall  at  all  times  proceed  at  a  safe 
speed  so  that  she  can  take  proper  and 
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effective  action  to  avoid  collision  and  be 
stopped  within  a  distance  appropriate  to 
the  prevailing  circumstances  and 
conditions."  A  slow  safe  speed  aroiu»d 
whales  will  provide  enhanced  safety  to 
the  whale,  the  vessel  and  the  passengers 
onboard  the  vessel. 

NMFS  notes  that  particular  "hot 
spots"  of  concern  in  coastal  Alaska 
contain  higher  concentrations  of  whales 
and  vessel  traffic.  These  areas  are 
generally  focal  areas  for  whale  watching 
activity  as  well  as  major  thoroughfares 
for  large  ship  traffic. 

While  NMFS  is  implementing  the 
requirement  for  a  slow,  safe  speed  for  all 
waters  off  Alaska  when  near  a 
humpback  whale,  NMFS  encoiuages 
vessel  operators  to  pay  particular 
attention  to  maintaining  a  slow,  safe 
speed  in  areas  of  high  whale  density. 
Some  of  these  areas  include  parts  of 
Southeast  Alaska  such  as  Frederick 
Sound;  Chatham  Strait;  North  Pass, 
which  is  between  the  north  end  of 
Shelter  Island  and  the  south  end  of 
Lincoln  Island  near  Juneau;  Point 
Adolphus,  near  Gustavus;  and  the  Sitka 
Sound  area.  Reduced  speeds  in  these 
areas  will  likely  minimize  the  potential 
for  collisions  and  reduce  the  likelihood 
of  serious  injiuies  or  mortalities  should 
an  inadvertent  collision  occiu. 

Three  additional  modifications  in  the 
final  rule  from  the  proposed  rule  were 
made:  (1)  an  exemption  for  commercial 
fishing  vessels  while  commercial 
fishing,  (2)  an  exemption  for  vessels 
limited  in  their  ability  to  maneuver,  and 
(3)  an  exemption  for  state,  local  and 
Federal  government  vessels  operating  in 
the  course  of  official  duty.  These 
exemptions  have  been  included  in 
response  to  public  comment  and  due 
consideration  by  NMFS. 

NMFS  is  exempting  commercial 
fishing  vessels  lawfully  engaged  in 
actively  setting,  retrieving  or  closely 
tending  commercial  fishing  gear.  For 
purposes  of  this  regulation  commercial 
fishing  means  taking  or  harvesting  fish 
or  fishery  resovuces  to  sell,  barter  or 
trade.  Commercial  fishing  does  not 
include  commercial  passenger  fishing 
operations  (i.e.,  charter  operations  or 
sport  fishing  activities). 

Commercial  fishing  vessels  are  not 
actively  seeking  whales.  Commercial 
fishermen  usudly  avoid  setting  gear 
close  to  whales  to  prevent  injury  to  the 
whale  and  damage  to  the  fishing  gear.  In 
some  instances  commercial  fishing 
vessels  may  find  themselves,  while 
actively  fishing,  in  close  proximity  to  a 
humpback  whale.  Fishing  operational 
requirements  may  preclude  these 
vessels  from  adhering  to  the  approach 
prohibition  without  compromising  their 
gear  or  catch.  Therefore,  NMFS  is 


exempting  these  vessels  while  they  are 
fishirig. 

NMFS  is  specifically  not  exempting 
commercial  fishing  vessels  in  transit. 
Commercial  fishing  vessels  in  transit 
should  be  able  to  abide  by  the  approach 
restrictions  in  the  same  way  as  other 
transiting  vessels  or  those  purposefully 
approaching  hiunpback  whales.  Abiding 
by  these  regulations  should  not  cause 
commercial  fishermen  in  transit 
significant  alterations  in  their  path  or 
the  time  taken  to  get  to  a  fishing  ground 
to  set  or  to  retrieve  gear. 

NMFS  is  exempting  vessels  limited  in 
their  ability  to  maneuver.  Certain  vessel 
types  and  some  vessels  in  certain 
situations  may  find  it  necessary  to 
closely  approach  a  humpback  whale  to 
maintain  safe  operating  conditions. 
Limitations  in  maneuverability  could 
pose  hazards  to  the  vessel  should  it  be 
required  to  adhere  to  the  whale 
approach  regvdations.  The  primary 
motivation  for  this  exemption  is  vessel 
and  personal  safety.  Some  examples  of 
vessels  that  may  be  restricted  in  their 
ability  to  maneuver  and  who  may  be 
able  to  claim  this  exemption  are  tugs 
pulling  large  barges,  vessels  Mdth  deep 
draft  that  may  encounter  problems 
maneuvering  in  narrow  and/ or  shallow 
passageways,  vessels  laying  cable  or 
other  similar  vessel  types  or  situations. 

Finally,  NMFS  is  also  exempting 
state,  local  and  Federal  government 
vessels  operating  in  the  course  of 
official  duty.  The  activities  of  these 
vessels  are  often  critical  to  important 
safety  missions  or  other  activities  that 
require  that  they  closely  approach  a 
humpback  whale.  Examples  of  this  type 
of  operation  may  be  Coast  Guard  vessels 
engaged  in  a  search  and  rescue 
operation,  military  ships  undertaking 
activities  critical  to  national  security, 
local  or  state  government  enforcement 
or  safety  operations,  research  vessels,  or 
vessels  engaged  in  disentangling  a 
humpback  whale  or  other  marine 
mammals.  These  examples  are  not 
meant  to  be  exhaustive.  There  may  be 
other  situations  in  which  vessels  limited 
in  their  ability  to  maneuver  or  state, 
local  or  Federal  government  vessels 
would  be  exempt  from  approaches 
within  100  yds  (91.4  m)  of  a  humpback 
whale.  A  requirement  of  any  of  the 
above-mentioned  exemptions  is  that  any 
person  who  claims  the  applicability  of 
an  exception  to  the  approach 
regulations  has  the  burden  of  proving 
that  the  exemption  applies. 

Section  10(e)  of  the  ESA  provides  an 
exemption  to  the  Section  9  "take" 
prohibition  for  Alaska  Natives 
harvesting  threatened  or  endangered 
species  for  subsistence  purposes.  While 
humpback  whales  are  not  currently 


harvested  off  Alaska,  nothing  in  this 
regulation  is  intended  to  affect  the  rights 
of  Alaska  Natives  under  the  exemption 
provided  in  Section  10(e). 


Comments  and  Responses 

NMFS  received  42  letters  of  conunent 
in  response  to  a  request  for  comments 
in  the  proposed  rule.  Many  letters 
contained  similar  comments  and  are 
consolidated.  Response  to  comments 
addressing  significant  issues  and 
requiring  a  reply  are  siunmarized  below. 

Comment  1 :  Eleven  (of  42) 
commenters  supported  making  the  100- 
yd  (91.4-m)  approach  distance  in  the 
ciurent  Alaska  Marine  Mammal 
Viewing  Guidelines  the  regulatory 
approach  distance. 

nesponse:  NMFS  concurs.  Please  see 
preamble  to  the  final  rule  for  further 
explanation  on  this  change  &t)m  the 
proposed  rule. 

Comment  2:  Twelve  commenters 
supported  the  200-yd  (182.8-m) 
proposed  approach  distance. 

flesponse;  while  some  pomments 
supported  the  proposed  200-yd  (182.8- 
m)  approach  limit,  NMFS  believes  that 
maintaining  consistency  with 
regulations  governing  approaches  to 
hiunpback  whales  in  Hawaii,  as  well  as 
with  the  Guidelines  already  established 
for  waters  off  Alaska  is  important. 

Comment  3:  Seventeen  conunenters 
supported  the  inclusion  of  speed  limits 
in  regulations.  Some  suggested  a  speed 
limit  range  of  10-14  knots. 

Response:  NMFS  concurs  that  some 
measure  of  restricting  speed  is 
necessary.  Laist  et  al.  (2001)  showed  a 
critical  threshold  speed  of  14  kts  below 
which  serious  injury  and  mortality  of 
whales  struck  by  vessels  was 
minimized.  The  implementation  of  a 
specific  speed  limit  is  problematic  from 
a  practical  and  enforcement  standpoint. 
However,  to  minimize  the  chance  of 
whale/vessel  collisions  and  the 
potential  for  serious  injury  or  mortality 
NMFS  is  requiring  that  vessels  maintain 
a  slow,  safe  speed  in  proximity  to  a 
humpback  whale.  See  the  preamble  to 
the  final  rule  for  further  details. 

Comment  4:  NMFS  did  not  do  enough 
public  outreach  on  the  regulations.  In 
general  more  public  ftutreach  is  needed. 
Commercial  operators  should  be 
included  in  the  process  of  creating 
regulations. 

Response:  NMFS  conducted  extensive 
public  outreach  upon  publication  of  the 
Marine  Mammal  Viewing  Guidelines 
(Guidelines)  in  1996.  NMFS  distributed 
the  Guidelines  brochures  widely 
throughout  Alaska,  both  in  their  original 
versions  and  later  as  they  were  revised. 
Public  meetings  were  also  held  in  key 
coastal  commimities  around  the  state  to 
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increase  public  awareness  of  and 
compliance  with  the  Guidelines.  NMFS 
has  met  regularly  with  interested 
industry  groups  to  discuss  marine 
mammal  viewing  and  the  Guidelines.  In 
addition,  prior  to  the  development  of 
the  proposed  rule  NMFS  solicited  input 
statewide.  NMFS  contacted  the  public, 
industry,  environmental  groups  and 
other  interested  parties,  through  a  direct 
mailout  letter  as  well  as  through  paid 
advertisements  in  coastal  newspapers 
throughout  the  state. 

Comment  5:  A  combination  of 
measiues  would  be  more  effective  than 
merely  having  an  approach  distance; 
i.e.,  combine  approach  distances  with 
speed  and  time  limits  around  animals 
and  limits  on  number  of  vessels 

Eermitted  within  a  certain  radius  of  a 
lunpback  whale. 

Response:  In  the  final  rule  NMFS 
combined  a  minimum  approach 
distance  with  a  general  speed 
restriction.  A  combination  approach  has 
advantages  in  that  it  is  more 
comprehensive.  However,  enforcement 
of  detailed  combinations  is  difficult.  As 
a  result,  NMFS  has  chosen  to  implement 
some  of  these  measiues  as  regulations 
and  retain  the  other  measiues  as 
guidelines.  The  Marine  Manunal 
Viewing  Guidelines,  which  contain 
some  of  the  other  measiues  mentioned 
in  the  comment,  will  remain  in  place  as 
additional  guidance  for  vessel  behavior 
aroimd  humpback  whales  as  well  as 
around  other  marine  mammal  species. 
The  Guidelines  present  a 
comprehensive  approach  to  appropriate 
marine  mammal  viewing  by  combining 
measures  such  as  minimum  approach 
distances,  time  spent  with  an  animal 
and  general  suggestions  for  vessel-,  air- 
and  land-based  operations. 

Comment  6:  NMFS  must  dedicate 
sufficient  resouiices  to  enforcement  to 
make  the  regulations  work. 

Response:  The  Alaska  Enforcement 
Division  (AED)  of  the  NMFS  is 
dedicated  to  protecting  all  of  the  living 
marine  resources  in  Alaska. 
Enforcement  of  the  regulations 
promulgated  under  the  MMPA  and  the 
ESA  has  been,  and  will  continue  to 
remain  a  priority,  which  is  balanced 
with  other  priorities,  for  the  AED.  The 
AED  recently  purchased  six  patrol 
vessels  that  are  capable  of  safely 
operating  in  any  waters  in  Alaska  where 
hiunpback  whale  watching  is  likely  to 
occxu.  These  resources  provide 
increased  capability  for  Special  Agents 
and  Enforcement  Officers  to  prevent 
violations  from  occurring  by  providing 
transportation  to  coastal  communities  to 
educate  the  general  public,  to  respond 
to  reports  of  violations,  and  to  enforce 
regiilations. 


Comment  7:  NMFS  should  develop  a 
permit  or  certification  system.  This 
could  either  be  a  government  permit 
system  or  an  industry-developed 
certification  program.  NMFS  should 
consider  granting  some  privileges  to 
those  with  certification  or  a  permit. 

Response:  Several  private  industry 
groups  within  the  state  have  discussed 
and/or  attempted  to  implement  an 
industry-based  certification  program  for 
whale  watching  activities  within  the 
state.  This  kind  of  effort  is  likely  to 
improve  volimtary  compliance. 

A  government  permit  system  may  be 
more  problematic.  It  would  require  a 
certain  infrastructure  that  NMFS  is  not 
able  to  support  at  this  time.  A  limited 
entry  permit  system  may  be  warranted 
at  some  point;  however,  further  analysis 
and  discussions  would  be  needed  prior 
to  consideration  of  a  limited  entry 
permit  system.  As  mentioned  in  the  EA, 
this  type  of  system  presents  significant 
issues  of  equity  in  deciding  the  criteria 
for  admission. 

A  permit  system  that  simply  provides 
a  means  to  register  vessels  engaged  in 
whale  watching  activity  would, 
however,  provide  a  better  means  to 
understand  the  native  of  the  industry. 

Should  a  permit  or  certification 
program  be  considered  in  the  future, 
NMFS  would  consider  all  aspects  of 
implementation,  including  whether  or 
not  the  granting  of  privileges  to 
permittees  should  occur. 

Comment  8:  NMFS  should  exempt 
certain  vessel  classes  or  vessel  types 
such  as  fishing  vessels,  those  in  the 
course  of  official  duty  (e.g.,  for  the  U.S. 
government),  those  limited  in  their 
ability  to  maneuver,  or  sport  troUers. 
Other  commenters  suggested  that  no 
vessels  should  be  exempt,  particularly 
kayaks. 

nesponse:  NMFS  agrees  with  the 
suggestion  to  exempt  certain  vessel 
types  and  vessels  under  certain 
circumstances.  NMFS  has  incorporated 
into  the  final  rule  an  exemption  for 
commercial  fishing  vessels  lawfully  and 
actively  engaged  in  setting,  retrieving  or 
closely  tending  their  gear;  vessels 
limited  in  their  ability  to  maneuver;  and 
state,  local  and  federal  government 
vessels  during  the  course  of  official 
duty.  Please  see  the  section  above  on 
Changes  from  the  Proposed  Rule  for 
further  details  on  these  exemptions. 

NMFS  agrees  that  vessels  such  as 
kayaks  should  not  be  exempt  from  the 
100-yd  (91.4-m)  prohibition  or  be 
subject  to  some  lesser  distance.  While 
kayaks,  because  they  are  small  and 
virtually  silent,  could  possibly  approach 
whales  closer  than  100  yds  (91.4  m) 
without  causing  a  disturbance, 
empirical  data  does  not  exist  to  support 


such  a  conclusion.  NMFS  believes  that 
a  conservative  approach  of  requiring  all 
whale  watch  vessels  (including  kayaks) 
to  adhere  to  the  100-yd  (91.4-m) 
approach  restriction  provides  the 
appropriate  degree  of  protection. 
Further,  allowing  different  classes  of 
vessels  to  approach  at  different 
distances  would  make  enforcement 
extremely  difficult. 

NMFS  nas  not  exempted  other  sport 
fishers  such  as  troUers.  Recreational 
fishers  often  also  watch  whales  and 
could  therefore  cause  undue 
disturbance  to  these  animals.  Sport 
fishers  should  be  in  a  position  to  abide 
by  the  approach  prohibition. 

Comment  9:  Many  commenters  noted 
that  they  have  seen  a  rapid  increase  in 
the  charter  fleet  numbers  in  recent 
years. 

Response:  NMFS  agrees. 
Comprehensive  data  on  the  number  of 
vessels  engaged  in  whale  watching  or 
conducting  wildlife  charters  are, 
however,  difficult  to  obtain.  The  best 
available  information  indicates  that  the 
charter  boat  industry  has  increased 
substantially  in  the  last  10  years. 

Comment  10:  Commenters  suggested 
that  a  distance  regulation  might  not  be 
the  most  effective  measure  to  protect 
whales.  This  regulation  would  also 
place  a  burden  on  those  who  know  the 
whales  the  best,  i.e.  the  whale  watching 
industry. 

Response:  The  intent  of  any  whale 
watch  regulation  is  to  provide 
protection  to  the  animals  being  viewed. 
A  distance  regulation  can  be  an 
effective,  practical  and  enforceable  tool 
to  manage  vessel  activity  in  the 
presence  of  whales.  A  distance 
regulation  creates  a  buffer  zone  aroimd 
the  whale.  This  buffer  zone  should 
provide  protection  from  disturbance 
caused  by  close  approaches.  It  is  also 
easily  understandable  for  the  public  and 
easily  enforceable. 

Wnile  those  involved  in  the  whale 
watch  industry  may  have  significant 
experience  with  whale  behavior  this 
does  not  obviate  the  fact  that  vessel 
presence  and  proximity  may  affect  the 
behavior  of  the  whale.  Thus,  because 
the  objective  of  whale  watch  vessels  is 
to  get  relatively  close  to  a  whale  the 
regulations  on  approaches  would 
minimize  the  potential  for  harm  by 
limiting  this  encroachment. 

Comment  11:  NMFS  should  include 
avoidance  measures  for  those  instances 
when  the  vessel  operator  finds  him/ 
herself  closer  than  the  minimum 
approach  distance  to  the  whale. 

nesponse:  Instances  may  occur  in 
which  a  vessel  finds  itself  within  the 
minimum  approach  distance  of  a  whale. 
This  is  most  likely  to  occur  when  a 
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whale  approaches  a  vessel.  NMFS 
considered  the  implementation  of 
avoidance  measures  for  these 
circumstances  in  the  development  of  the 
proposed  regulations.  NMFS  concluded 
that  requiring  vessels  to  engage  in 
avoidance  measures  could  cause  more 
disturbance  than  if  vessels  remained  in 
their  original  position. 

In  tightly  constrained  areas  of  coastal 
Alaska,  with  potentially  many  vessels 
observing  a  whale  at  the  same  time,  the 
requirement  for  avoidance  measures 
may  cause  vessels  to  constantly  be  in 
motion  as  whales  shift  locations.  As  a 
result,  avoidance  measures  have  the 
potential  to  cause  greater  disturbance  to 
the  animals  being  viewed  and  could  be 
dangerous  to  both  the  whales  and  the 
vessel. 

Comment  12:  More  strict  regulations 
Mrill  have  a  negative  economic  impact 
on  charter  operators.  Customers  will  be 
disappointed  by  not  being  able  to  get 
closer  to  the  whales  and  this  will  result 
in  damage  to  business. 

Response:  NMFS  has  chosen  to 
implement  the  status  quo  minimum 
approach  distance  specified  in  the 
Guidelines.  Thus,  the  final  regulation 
for  approaches  will  not  be  more  strict 
than  the  current  recommendation. 
Because  we  are  not  differing  from  the 
status  quo,  the  promulgation  of 
regulations  should  not  significantly  alter 
customer  satisfaction  or  participation  in 
whale  watch  activities. 

Comment  13:  NMFS  should  extend 
the  regulations  to  cover  all  whales. 
Untrained  observers  cannot  be  expected 
to  distinguish  among  species. 

Response:  The  dinerent  species  of 
baleen  whales  could  potentially  be 
confused  by  inexperienced  observers. 
However,  the  distribution  of  baleen 
species  in  Alaska  and  the  patterns  of 
whale  watch  traffic  are  such  that  most 
whale  watch  activity  is  conducted 
largely  on  humpback  whales  as  the 
primary  baleen  species.  Whale  watch 
vessels  in  specific  locations  may 
encoimter  gray  or  fin  whales.  However, 
in  locations  where  these  other  two 
species  occur  the  vessel  operators  and 
naturalists  are  generally  well-versed  in 
species  identification.  NMFS  chose  to 
focus  these  regulations  on  interactions 
with  humpback  whales  because  of  the 
local  distribution  patterns  of  this 
species  and  the  concern  over  the  greater 
pressure  placed  on  this  species  by 
whale  watch  vessels. 

Conunent  14:  NMFS  should  require 
that  dedicated  lookouts  be  posted  on 
vessels. 

Response:  Dedicated  whale  watching 
vessels  are  the  focus  of  this  regulation 
to  minimize  impacts  to  himipback 
whales.  These  vessels  typically  have 


dedicated  naturalists  onboard  searching 
for  whales  for  their  clients.  Other  than 
recreational  vessels,  for  which  it  would 
not  be  practical  to  require  dedicated 
lookouts,  most  vessels  transiting  coastal 
Alaska  waters  will  have  pilot  house 
personnel  who  are  actively  scanning  the 
water  for  hazards  to  navigation, 
including  large  cetaceans. 

Comment  15:  NMFS  is  targeting  one 
group  (charter  operators)  whose  overall 
numbers  are  few  compared  to  all  boats 
on  the  water. 

Response:  While  the  number  of  whale 
watch  charter  vessels  may  be  few 
compared  to  the  overall  number  of 
vessels  operating  in  coastal  Alaska, 
charter  boats,  by  the  nature  of  their 
operation,  have  the  greatest  interaction 
with,  and,  therefore,  the  greatest 
potential  to  cause  harm  to,  humpback 
whales.  The  intent  of  the  regulation  is 
to  manage  vessels  interacting  aroimd 
humpback  whales  so  that  disturbance 
and  harm  to  this  species  is  minimized. 

Comment  16:  NMFS  did  not 
adequately  justify  the  approach  distance 
of  200  yds  (182.8  m)  over  100  yds  (91.4 
m]  in  the  proposed  rule. 

Response:  The  proposed  rule  and  the 
accompanying  EA  give  details 
supporting  the  proposed 
implementation  of  a  200-yd  (182.8-m] 
versus  a  100-yd  (91.4-m)  minimum 
approach  distance.  In  this  final  rule 
NMFS  is  implementing  a  100-yd  (91.4- 
m)  minimiim  approach  distance; 
therefore  further  explanation  for  a  200- 
yd  (182.8-m)  minimum  approach 
distance  is  moot. 

Comment  1 7:  Where  are  cases  of  non- 
compliance documented? 

Response:  The  Office  of  Enforcement 
records  .all  complaints  received  by  that 
office  concerning  non-compliance  with 
the  Guidelines  or  the  MMPA  and  ESA. 
The  Protected  Resources  Division  in  the 
Alaska  Region  also  keeps  on  file  any 
report  of  non-compliance  received  by 
that  office. 

Comment  18:  One  commenter  noted 
observations  of  blatant  violations  of  the 
Marine  Mammal  Viewing  Guidelines 
and  supports  implementation  of 
regulations. 

Response:  NMFS  acknowledges  that 
non-compliance  with  the  Guidelines 
occurs.  The  regulations  implemented 
here  are  designed  to  protect  the  whales 
and  to  provide  an  enforcement  tool  to 
respond  to  situations  of  non- 
compliance. 

Comment  19:  Current  laws  and 
guidelines  are  working  well  in  places 
that  one  commenter  visits. 

Response:  NMFS  acknowledges  that 
in  some  situations  the  Guidelines  may 
be  adequate  to  manage  interactions  with 
himipback  whales.  While  compliance 


with  the  Guidelines  may  occur  in  some 
localized  areas,  universal  compliance 
does  not  occur.  The  preamble  to  the 
proposed  rule  and  the  accompanying 
EA  provide  greater  detail  with  respect  to 
the  inadequacy  of  the  Guidelines. 

Comment  20:  One  commenter 
suggested  that  a  prohibition  on 
interception  of  whales  (leapfrogging) 
may  make  people  pursue  whales. 

Response:  NMFS  reminds  readers  that 
pursuit  is  prohibited  under  the  ESA. 

Comment  21 :  The  proposed  rule  did 
not  provide  an  explanation  of  the  link 
between  a  change  in  a  whale's  behavior 
as  caused  by  a  vessel  and  the  biological 
significance  of  such  a  change. 

Response:  NMFS  interprets  biological 
significance  to  mean  a  change  in  vital 
rate  parameters.  The  potential  for  vessel 
traffic  to  afiect  whales  can  occur  on  two 
levels:  1)  short-term  behavioral  changes 
that  disturb  the  animal  or  2)  long-term 
effects  that  result  in  changes  to  vital 
rates  (e.g.,  reprpductive  or  survival  rate). 
The  latter  type  of  studies  necessarily 
entails  long-term  observations  and  are 
difficult  to  conduct.  Very  few  studies,  if 
any,  have  examined  the  question  of  the 
long-term  effects  to  whales  by  vessel 
approaches. 

m  addition,  short-term  studies 
indicate  that  changes  occur  in 
humpback  whale  behavior  in  response 
to  vessel  approaches.  The  ESA  and  the 
MMPA  prohibit  the  "take"  of  a  marine 
mamimal.  "Take"  is  defined  in  part  to 
include  any  act  of  pursuit,  torment  or 
annoyance  which  has  the  potential  to 
disturb  a  marine  mammal  in  the  wild  by 
causing  disruption  of  behavioral 
patterns.  NMFS  believes  the  results  of 
the  short-term  studies  indicate  that 
conservation  measures  should  be  taken 
before  any  potential  long-term  effects 
occur. 

Consistent  with  the  definition  of 
"take"  and  the  associated  prohibition  on 
"take,"  NMFS  is  implementing  these 
regulations  to  prevent  disturbance  of 
humpback  whales  that  may  be  caused 
by  disruption  of  behavioral  patterns.  In 
addition,  the  precautionary  principle 
would  dictate  that  NMFS  take  action  to 
protect  a  species  based  on  the 
information  that  we  have  that  shows 
that  vessel  traffic  can  cause  changes  in 
a  whale's  behavior. 

Comment  22:  Further  research  is 
needed  before  implementing 
regulations. 

Response:  NMFS  acknowledges  that 
more  research  would  be  beneficial. 
However,  the  absence  of  a  greater  body 
of  knowledge  does  not  preclude  the 
adoption  of  protective  measures.  The 
ESA  generally  requires  NMFS  to  use  the 
best  available  information  in  managing 
protected  species.  NMFS  believes 
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sufficient  information  is  available  to 
support  this  action.  NMFS  may  revise 
protection  efforts  accordingly  if  future 
research  demonstrates  that  additional  or 
different  means  of  protection  are 
needed. 

Comment  23:  One  commenter 
supported  the  application  of  the 
precautionary  principle  in  protecting 
whales. 

Response:  NMFS  agrees.  In  addition 
to  the  data  available  on  the  effects  of 
vessel  traffic  on  whales,  NMFS  believes 
that  the  application  of  the  precautionary 
principle  in  this  situation  is  warranted. 

Comment  24:  Several  commenters 
suggested  that  NMFS  turn  the  cxirrent 
Marine  Mammal  Viewing  Guidelines 
into  regulations. 

Response:  This  final  rule  implements 
the  100-yd  (91.4-m)  minimiun  approach 
distance  as  recommended  in  the 
Guidelines.  The  Guidelines  contain 
other  measures  to  protect  humpback 
whales,  as  well  as  other  marine 
mammals,  and  these  measures  will 
remain  as  guidelines  to  supplement  the 
Regulations. 

I  j  Comment  25:  Few  good  statistics  exist 
On  the  number  of  charter  vessels 
operating  in  Alaska.  Related  to  this,  one 
commenter  noted  that  NMFS  provided 
totals  of  vessels  registered  in  the  state 
but  did  not  break  out  those  vessels 
operating  on  inland  lakes  and  rivers. 

Response:  NMFS  agrees  that  limited 
information  is  available  on  charter 
vessels  operating  in  Alaska.  Charter 
vessels  must  obtain  a  business  license 
and  a  Coast  Guard  passenger  license  but 
they  are  not  required  to  indicate 
anywhere  that  they  do,  or  do  not,  engage 
in  whale  watching  activity.  As  a  result, 
a  comprehensive  picture  of  those 
vessels  operating  as  whale  watch 
charters  in  the  state  is  not  available. 
Specific  operating  patterns  and 
locations  of  operation  are  also  not 
available.  In  addition,  in  some  locations 
trailered  vessels  may  be  used  on  the 
ocean,  in  rivers  and  on  lakes  and  not 
exclusively  in  one  water  body. 

Comment  26:  The  table  on  vessel 
collisions  in  the  proposed  rule  did  not 
identify  the  types  of  vessels  that  struck 
humpback  whales;  therefore  it  is  hard  to 
determine  what  kind  of  vessel  is  causing 
the  problem. 

Response:  The  summary  statistics  of 
vessel  strikes  in  Alaska  originated  from 
the  Alaska  Region  stranding  database. 
The  numbers  presented  in  Table  1  of  the 
EA  are  minimum  estimates  as  not  all 
collisions  are  reported.  These  reports 
are  also  opportiuiistic  and  often  provide 
minimal  specific  information.  The 
potential  exists  for  all  vessel  types  to 
collide  with  a  whale.  NMFS  wants  to 
ensiire  that  no  vessel  collisions  with 


whales  occiir.  The  measures 
implemented  by  this  regulation  should 
minimize  the  potential  for  any  vessel  to 
collide  with  a  whale. 

Comment  27:  NMFS  should  keep  the 
regulations  as  simple  as  possible. 

Response:  NMFS  acknowledges  the 
merit  of  making  the  regiUations  as 
simple  as  possible,  provided  that  they 
are  effective  in  protecting  the  whales. 
Simplicity  enhances  enforcement  as 
well  as  compliance. 

Comment  28:  Does  NMFS  have 
general  guidelines  that  it  recommends 
for  viewing  whales? 

Response:  The  Alaska  Region  has 
general  Marine  Mammal  Viewing 
Guidelines  published  on  our  Regional 
website  at  www.fakr.noaa.gov.  Iliese 
Guidelines  are  also  available  in 
brochure  format  from  the  Alaska  Region 
(see  ADDRESSES). 

Comment  29:  The  prohibition  on 
interception  in  the  proposed  rule  would 
preclude  any  vessels  from  being  in  front 
of  a  whale  which  would  affect 
educational  opportunities. 

Response:  The  prohibition  on 
interception  does  not  preclude  vessels 
from  being  in  front  of  a  whale.  The 
interception  prohibition,  does,  however, 
preclude  vessels  from  repositioning 
themselves  to  intercept  the  path  of  a 
whale  as  the  whale  moves.  While 
educational  opportunities  are  an 
important  component  of  whale 
watching,  the  regulations  are  designed 
foremost  to  address  the  protection  of  the 
humpback  whale.  The  specific  position 
of  the  vessel  in  relation  to  the 
orientation  of  the  whale  should  not  have 
an  impact  on  educational  opportunities. 

Comment  30:  Whales  react  to  sound, 
not  proximity  of  a  vessel,  and  NMFS 
should  limit  sound  production. 

Response:  Whales  may  react  to  soimd 
as  well  as  to  the  physical  proximity  of 
a  vessel.  Management  of  vessel 
approaches  to  humpback  whales  should 
result  in  the  reduction  of  sound  in  the 
proximate  enviroimient.  The  actual 
management  of  sound  itself  would  be 
difficult  to  accomplish  on  a  practical 
level.  Managing  sound  production 
would  ultimately  require  a  better 
imderstanding  of  the  effect  of  sound  on 
the  whale  and  would  also  entail 
performance  standards  or  specifications 
for  engine  construction  and  sound 
output.  This  type  of  measiu«  would 
place  significant  burden  on  current  and 
future  vessel  construction.  NMFS 
provides  further  details  on  the  issue  of 
soimd  management  in  the 
accompanying  EA. 

Comment  31:\n  the  proposed  rule 
documents  NMFS  does  not  provide 
support  to  their  contention  that  "critical 


feeding  activity  may  be  interrupted  by 
close  approaches." 

Response:  NMFS  emphasizes  the  use 
of  the  word  "may"  in  the  statement  as 
quoted  here.  It  logically  follows  that 
given  the  demonstration  that  vessel 
activity  causes  changes  in  whales' 
behavior  (see  EA  for  details),  that  a 
whale  engaged  in  feeding  behavior  may 
be  affected  by  vessel  activity. 

Comment  32:  In  citations  provided  in 
the  proposed  rule  NMFS  notes  that  an 
effect  of  vessel  presence  was  seen  at  400 
m  distance  bom  a  whale  but  does  not 
mention  an  effect  at  200  m. 

Response:  The  study  by  Baker  and 
Herman  (1989),  to  which  this  comment 
refers,  showed  an  effect  on  whale 
behavior  fit)m  vessels  as  close  as  400  m 
and  as  far  away  as  4000  m.  The  aythors 
did  not  indicate  that  the  200-m  distance 
was  tested  in  their  study.  However,  if  a 
whale  reacts  to  a  vessel  that  is  400  m 
away,  presumably  it  is  also  Ukely  to 
react  to  a  vessel  that  is  closer  than  that 
distance.  A  distance  of  400  m  was  not 
proposed  in  the  rule  because  it  would 
have  appreciably  diminished  the 
viewing  experience.  NMFS  seeks  to  find 
a  balance  between  protecting  the 
hiunpback  whale  and  allowing 
opportunities  for  whale  watching  to 
occur. 

Comment  33:  One  commenter 
asserted  that  200  yds  (182.8  m)  seems 
excessive. 

Response:  NMFS  outlined  its      ^ 
justification  for  the  200  yd  (182.8  m) 
proposal  in  the  proposed  rule  and 
accompanying  EA.  At  this  time  NMFS 
declines  to  expand  on  this  justification 
because  the  final  rule  will  implement  a 
100-yd  (91.4-m)  approach  distance. 

Comment  34:  NMFS  should  elaborate 
on  why  the  200-yd  (182.8-m)  rule  would 
provide  the  greatest  benefit  to  the 
environment,  the  whales,  and  their 
prey. 

Response:  See  response  to  Comment 
33. 

Comment  35:  One  commenter 
requested  that  NMFS  elaborate  on  the 
statement  provided  in  the  proposed  rule 
documents  that  "the  perception  by 
many  people  is  that  whale  watching 
vessels  approach  too  closely  to  marine 
manunals." 

Response:  NMFS  has  received  general 
comments  from  the  public  that  whale 
watch  vessels  get  close  enough  to  the 
whales  to  cause  a  distiirbance.  While 
not  all  individuals  have  accurate 
knowledge  of  how  close  a  vessel  comes 
to  a  whale,  the  general  pubUc  is  often 
in  a  position  to  observe  the  activities  of 
whale  watch  vessels  and  the  resultant 
behavior  of  whales  on  a  routine  basis. 
Based  on  these  observations,  many 
people,  including  those  in  the  industry 
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and  those  fiamiliar  with  boat  operation, 
and  with  whale  behavior  in  Alaska, 
have  expressed  the  view  to  the  Alaska 
Region  that  vessels  are  operating  too 
closely  to  the  whales,  resulting  in 
disturbance  to  the  animals. 

Comment  36:  A  commenter  stated  that 
it  is  important  not  to  generalize  the 
results  of  whale/vessel  interactions  from 
one  area  or  habitat  type  to  another. 

Response:  NMFS  recognizes  that  some 
variation  in  whale  response  may  exist 
under  different  circumstances. 
However,  NMFS  has  utilized  the  best 
available  data  to  support  the  decision, 
including  data  from  a  study  of 
himipback  whales  in  Glacier  Bay 
National  Park  and  Preserve,  which  is 
within  the  larger  area  afiected  by  this 
final  rule.  The  data  from  that  study 
demonstrate  behavioral  changes  in 
whales  in  response  to  vessel  proximity. 
Given  the  direct  relevance  of  this  study 
to  the  animals  that  are  to  be  protected, 
consideration  of  these  data  are 
appropriate  in  formulating  management 
strategies  for  Alaska. 

Comment  37:  One  commenter 
asserted  that  the  statement  in  the  EA 
that  "whales  exhibit  a  great  degree  of 
site  fidelity  on  their  feeding  groimds"  is 
misleading.  The  commenter  asserts  that 
humpback  whale  site-fidelity  occurs 
with  respect  to  large-scale  population 
structure  site  fidelity  and  not  on  a 
smaller  site-specific  scale. 

Response:  Humpback  whales 
returning  to  Alaska  to  feed  exhibit  site- 
fidelity  on  a  regional  basis  (i.e., 
generalized  feeding  area  fidelity  such  as 
returns  to  southeast  Alaska)  as  well  as 
on  a  more  localized  site-specific  basis 
(i.e.,  they  feed  specifically  off  of  a 
certain  point  of  land)  (Straley  1994,  J. 
Straley,  pers.  comm.).  Regional  site 
fidelity  occius  with  animals  who  return 
to  the  same  general  feeding  areas  of,  for 
example,  Southeast  Alaska,  Prince 
William  Sound  or  the  Kodiak  area.  Site- 
specific  fidelity  does  occiu  on  a  more 
local  level  (J.  Straley,  pers.  comm.).  For 
example,  some  animals  retiun 
repeatedly  to  the  same  limited  stretch  of 
coastline  near  Pt.  Adolphus  or  Glacier 
Bay  to  feed.  A  similar  kind  of  site- 
fidelity  occurs  for  other  areas  within  a 
greater  feeding  region. 

Comment  38:  One  commenter 
supported  the  discontinuation  of  whale 
watch  activities  if  these  activities  invoke 
a  dramatic  change  in  the  whales' 
behavior. 

Response:  NMFS  concurs.  However, 
no  evidence  exists  that  whale  watching 
has  resulted  in  a  "dramatic"  change  in 
whale  behavior.  Current  statutory 
language  does  prohibit  an  activity  that 
disturbs  or  causes  changes  in  normal 
behavior.  Current  regidations  are 


intended  to  manage  whale  watch  vessels 
so  that  these  vessels  do  not  cause 
changes  in  the  whales'  behavior,  i.e., 
distiirb  or  "take"  a  whale.  NMFS 
believes  that  the  new  regulations  will 
allow  appropriate  whale  watching  to 
occur  without  disturbing  the  animals. 

Comment  39:  NMFS  does  not  make 
accommodations  for  situations  in  which 
whales  approach  a  vessel. 

Response:  NMFS  specifies  in  the 
preamble  to  the  proposed  rule,  and  in 
the  accompanying  EA,  that  should  a 
whale  approach  a  vessel  within  the 
minimum  approach  distance,  NMFS 
would  not  require  the  vessel  to 
undertake  avoidance  measures.  NMFS 
recognizes  that  situations  occur  in 
which  the  whales  approach  the  vessel 
under  their  own  volition.  For  reasons 
outlined  in  Comment  11,  NMFS  is  not 
requiring  vessels  to  undertake 
avoidance  measiues  in  such  instances. 

Comment  40:  No  evidence  has  been 
presented  that  the  Marine  Mammal 
Viewing  Guidelines,  when  complied 
with,  are  insufficient  for  minimizing 
disturbance  to  the  whales. 

Response:  Compliance  with  the 
Guidelines  should  result  in  minimizing 
disturbance  to  whales.  However, 
sufficient  non-compliance  occxus  to  the 
extent  that  NMFS  believes  that 
regulatory  measures  are  necessary.  The 
new  regulatory  measures  are  consistent 
with  the  Guidelines.  These  combined 
measures  should  provide  protection  to 
humpback  whales. 

Comment  41:  The  proposed  distance 
will  make  photo-identification  data 
impossible  to  collect.  The  commenter 
notes  that  bona  fide  researchers  should 
have  NMFS  research  permits  but  that 
whale  watchers  can  inake  a  valuable 
contribution  to  such  studies. 

Response:  NMFS  did  not  adopt  the 
proposed  distance  of  200  yds  (182.8  m) 
and  instead  adopted  a  distance  of  100 
yds  (91.4  m),  the  same  distance  as  the 
voluntary  guidelines.  Therefore,  the 
NMFS  regulation  should  not  have  any 
effect  on  the  status  quo  collection  of 
photo-identification  data. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  this  rule  is 
necessary  for  conservation  and 
management  and  is  consistent  with  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act. 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  (FRFA).  A  copy  of 
this  analysis  is  available  from  NMFS 
(see  ADDRESSES).  A  summary  of  the 
FRFA  follows: 

(1)  Vessel-based  distiu-bance  of 
humpback  whales  is  currently  a 
problem  in  waters  off  Alaska.  The 


MMPA  and  ESA  prohibit  the  "take," 
including  harassment,  of  humpback 
whales  and  other  marine  mammals. 
Recognizing  harassment  potential,  fitjm 
the  perspective  of  the  vessel  operator, 
and  proving  a  case  of  harassment,  bom 
the  enforcement  perspective,  is  often 
difficult.  NMFS,  Alaska  Region, 
therefore,  implemented  Marine  Mammal 
Viewing  Guidelines  to  provide  a 
structiu«  for  volimtary  action  to  prevent 
disturbance  to  marine  mammals, 
including  hiunpback  whales,  in  waters 
off  Alaska.  Voluntary  compliance  is  not 
achieving  the  Agency's  conservation 
and  management  objectives.  The 
measures  implemented  by  this  final  rule 
will  provide  protection  firom  harassment 
to  humpback  whales.  (For  additional 
detail,  refer  to  Section  3.1  of  the  EA). 

(2)  The  public  commented  that  a 
regulation  stricter  than  the  100-yd  (91.4- 
m)  volimtary  giiideline,  such  as  the 
proposed  200-yd  (182.8-m)  restriction, 
could  diminish  passengers'  satisfaction 
with  the  whale  watch  tour  and  hence 
futiue  clientele.  However,  the  agency 
has  chosen  to  implement  a  100-yd  (91.4- 
m)  minimum  approach  distance,  which 
is  the  same  as  die  present  voluntary 
guidelines  and  which,  therefore,  would 
not  affect  business  in  the  manner 
perceived. 

(3)  Although  whale  watching 
activities  have  been  going  on  for  some 
time  in  some  areas  oT  Alaska,  the 
pressiue  has  been  at  a  level  much  lower 
than  that  which  exists  currently. 
Although  not  comprehensive,  some  data 
on  the  whale  watch  industry  are 
available.  Commercial  Fisheries  Entry 
Commission  (CFEC)  of  the  State  of 
Alaska  gathers  data  on  charter  vessels. 
These  data  represent  the  number  of 
vessels  in  Alaska  that  register  as  charter 
fishing  vessels.  Some  of  the  fishing 
charter  fleet  also  offer  whale  watch 
charters;  the  CFEC  statistic  does  not, 
however,  include  those  vessels  that 
conduct  exclusively  whale  watching 
charters.  In  1998,  3,670  vessels  were 
registered  as  charter  fishing  vessels,  an 
increase  of  212  percent  from  1988 
(CFEC  1999).  While  this  is  not  a  direct 
measiu^  of  the  universe  of  whale 
watching  charters,  the  overlap  between 
the  charter  fishing  industry  and  the 
whale  watching  charter  industry 
indicates  that  the  number  of  charter 
vessels  that  could  potentially  interact 
with  hiunpback  whales  is  growing.  This 
statistic  also  shows  a  significant 
increase  in  the  charter  industry  over  the 
last  10  years. 

The  U.S.  Coast  Guard  state  vessel 
registration  program  records  all  vessels 
under  5  net  tons  operating  in  Alaska 
waters.  Data  from  1999  indicate  a  total 
of  34,353  active  vessels.  This  includes 
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i,\71  commercial  passenger  vessels, 
4)809  commercial  fishing  vessels,  660 
^ntal  vessels,  24,462  pleasure  vessels 
and  1,226  in  the  "other"  category.  Some 
portion  of  the  commercial  passenger 
vessels  are  used  for  whale  watching 
activities.  Most  of  the  remaining  vessels 
could  potentially  interact  with  whales; 
the  degree  of  interaction  is  likely  to  be 
ininimal,  except  perhaps  for  pleasure 
pnA  whose  operation  can  be  directed  at 
humpback  whales.  The  majority  of  the 
34,353  vessels,  however,  likely  operate 
in  coastal  waters,  overlapping  to  some 
extent  with  the  range  of  the  humpback 
whale.  Although  NMFS  does  not  have 
information  on  specific  vessel  use 
patterns,  the  number  of  vessels  that 
could  interact  with  humpback  whales 
has  increased  substantially  in  recent 
years  and  is  likely  to  continue  to  grow. 
>.   The  impact  of  me  current  level  of 
Viewing  pressure,  or  an  increased 
viewing  pressure,  may  not  be  fully 
understood  for  many  years.  The  risk  of 
harm  to  the  species  from  a  possible 
delay  in  detecting  a  long-term  negative 
response  to  increased  pressure  provides 
impetus  to  implement  measures  on  a 
precautionary  basis  to  manage  vessel 
interaction  with  humpback  whales  in 
waters  off  Alaska. 

Quantitative  data  from  potentially 
affected  vessel  operators  are  not 
Available  for  NMFS  to  precisely 
determine  whether  the  affected  industry 
sectors  are  small  entities  or  not.  These 
data  are  not  available  because  the 
charter  industry  is  largely  unregulated 
and  no  statistics  are  recorded  on  the 
nature  of  charter  operations.  A 
qualitative  assessment  of  the  types  of 
vessels  that  would  be  impacted 
indicates  that  the  dedicated  whale 
watch  and  charter  vessels  would  be 
most  probably  directly  impacted  and 
also  most  likely  are  "small  entities," 
consistent  with  the  SBA  definitions. 

For  purposes  of  the  FRFA,  all  whale 

atch  vessels  are  conservatively 
assumed  to  be  "small  entities"  within 
the  meaning  of  the  Regulatory 
Flexibility  Act. 

I    (4)  The  rule  does  not  contain 
Importing,  recordkeeping  and  other 
compliance  requirements. 

(5)  Instead  of  a  200-yd  (182.8-m) 
minimum  approach  distance,  NMFS  has 
liiosen  to  implement  a  100-yd  (91.4-m) 
minimum  approach  distance  which  is 
the  same  as  the  present  voluntary 
guidelines,  and  which  would,  therefore, 

inimize  to  the  maximum  extent 
ossible  any  negative  economic  impact 

at  may  have  occurred  under  the 
iroposed  rule.  The  industry  asserts  that 
t  complies  with  the  present  100-yd 
91 .4-m)  voluntary  guideline. 
Accordingly,  the  ioo-yd  (91.4-m) 
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mandatory  approach  distance  should 
have  no  effect  on  the  industry.  Although 
a  variety  of  less  restrictive  measures 
were  examined,  none  were  selected 
because  they  would  not  have  provided 
an  appropriate  level  of  protection  for  the 
whales.  A  variety  of  more  restrictive 
measures  were  examined,  including  the 
proposed  200-yd  (182.8-m)  approach 
restriction,  and  while  they  would  have 
provided  a  greater  level  of  protection  for 
the  whales,  they  were  rejected  because 
they  would  have  caused  a  greater  cost 
to  the  industry. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

List  of  Subjects  in  50  CFR  Part  224 

Endangered  and  threatened  species. 
Reporting  and  record  keeping 
requirements. 

Dated:  May  23.  2001. 
John  Oliver, 

Acting  Deputy  Assistant  Administrator  for 
Management  and  Administration,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  224  is  amended 
as  follows: 

PART  224'-ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543  and  16 
U.S.C.  1361  et  seq. 

2.  In  §  224.103,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d),  respectively,  and  a  new  paragraph 
(b)  is  added  to  read  as  follows: 

§224.103    Special  prohibitions  for 
•ndangered  mariiM  mammals. 

***** 

(b)  Approaching  humpback  whales  in 
A/asJca— (1)  Prohibitions.  Except  as 
provided  under  paragraph  (b)(2)  of  this 
section,  it  is  unlawful  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  commit,  to  attempt  to  commit, 
to  solicit  another  to  commit,  or  to  cause 
to  be  committed,  within  200  nautical 
miles  (370.4  km)  of  Alaska,  or  within 
inland  waters  of  the  state,  any  of  the 
acts  in  paragraphs  (b)(l)(i)  through 
(b)(l)(iii)  of  this  section  with  respect  to 
humpback  whales  (Megaptera 
novaeangliae): 

(i)  Approach,  by  any  means,  including 
by  interception  (i.e.,  placing  a  vessel  in 
the  path  of  an  oncoming  humpback 
whale  so  that  the  whale  surfaces  within 
100  yards  (91.4  m)  of  the  vessel),  within 
100  yards  (91.4  m)  of  any  humpback 
whale; 


(ii)  Cause  a  vessel  or  other  object  to 
approach  within  100  yards  (91.4  m)  of 
a  humpback  whale;  or 

(iii)  Disrupt  the  normal  behavior  or 
prior  activity  of  a  whale  by  any  other  act 
or  omission,  as  described  in  paragraph 
(a)(4)  of  this  section. 

(2)Exceptions.  The  following 
exceptions  apply  to  this  paragraph  (b), 
but  any  person  who  claims  the 
applicability  of  an  exception  has  the 
burden  of  proving  that  the  exception 
applies: 

(i)  Paragraph  (b)(1)  of  this  section 
does  not  apply  if  an  approach  is 
authorized  by  the  National  Marine 
Fisheries  Service  through  a  permit 
issued  under  part  222,  subpart  C,  of  this 
chapter  (General  Permit  Procedures)  or 
through  a  similar  authorization. 

(ii)  Paragraph  (b)(1)  of  this  section 
does  not  apply  to  the  extent  that  a  vessel 
is  restricted  in  her  ability  to  maneuver 
and,  because  of  the  restriction,  cannot 
comply  with  paragraph  (b)(1)  of  this 
section. 

(iii)  Paragraph  (b)(1)  of  this  section 
does  not  apply  to  commercial  fishing 
vessels  lawfuUy  engaged  in  actively 
setting,  retrieving  or  closely  tending 
commercial  fishing  gear.  For  purposes 
of  this  paragraph  (b),  commercial  fishing 
means  taking  or  harvesting  fish  or 
fishery  resources  to  sell,  barter,  or  trade. 
Commercial  fishing  does  not  include       > 
commercial  passenger  fishing 
operations  (i.e.  charter  operations  or 
sport  fishing  activities). 

(iv)  Paragraph  (b)(1)  of  this  section 
does  not  apply  to  state,  local,  or  Federal 
government  vessels  operating  in  the 
course  of  official  duty. 

(v)  Paragraph  (b)(1)  of  this  section 
does  not  affect  the  rights  of  Alaska 
Natives  under  16  U.S.C.  1539(e). 

(vi)  These  regulations  shall  not  take 
precedence  over  any  more  restrictive 
conflicting  Federed  regulation  pertaining 
to  hiunpback  whales,  including  the 
regulations  at  36  CFR  13.65  that  pertain 
specifically  to  the  waters  of  Glacier  Bay 
National  Park  and  Preserve. 

(3)  General  measures. 
Notwithstanding  the  prohibitions  and 
exceptions  in  paragraphs  (b)(1)  and  (2) 
of  this  section,  to  avoid  collisions  with 
humpback  whales,  vessels  must  operate 
at  a  slow,  safe  speed  when  near  a 
humpback  whale.  "Safe  speed"  has  the 
same  meaning  as  the  term  is  defined  in 
33  U.S.C.  2006  and  the  International 
Regulations  for  Preventing  Collisions  at 
Sea  1972  (see  33  U.S.C.  1602),  with 
respect  to  avoiding  collisions  with 
humpback  whales. 
***** 

[FR  Doc.  01-13677  Filed  5-30-01:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  010523137-1137-01;  1.0. 
051 501 C] 

RIN  0648-AP29 

Atlantic  Tuna  Rsheries;  Regulatory 
Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Temporary  rule. 

summary:  NMFS  temporarily  amends 
the  regulations  governing  the  AUantic 
bluefin  tima  (BFT)  fisheries  to  establish, 
for  2001  only,  a  deadline  of  11:59  p.m. 
on  May  31  for  requesting  Atlantic  Tunas 
permit  category  changes.  This  regulatory 
amendment  is  necessary  to  provide 
vessel  owners  the  opportunity  to  change 
their  permit  categories  once  the 
automated  AUantic  highly  migratory 
species  (HMS)  permit  system  is 
activated  for  the  2001  fishing  year. 
NMFS  received  comments  in 
conjunction  with  the  2001  proposed 
initial  quota  specifications  and  general 
category  effort  controls  indicating  4hat, 
due  to  technical  difficidties  and 
subsequent  delay  in  activation  of  the 
2001  permitting  system,  vessel  owners 
were  not  provided  an  adequate 
opportunity  to  obtain  their  permits  and/ 
or  change  their  permit  categories  prior 
to  the  previously  established  deadline  of 
May  15. 

DATES:  Effective  May  25,  2001,  through 
May  31,  2001. 

ADDRESSES:  Requests  for  copies  of  the 
temporary  rule  and  information  on 
obtaining  an  Adantic  HMS  permit 
should  be  directed  to  Christopher 
Rogers,  Acting  Chief,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910-3282.  Send  comments 
regarding  the  burden-hour  estimates  or 
other  aspects  of  the  collection-of- 
infonnation  requirement  contained  in 
this  temporary  rule  to  Christopher 
Rogers  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale,  978-281-9260. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  timas  fisheries  are  managed 
under  the  dual  authority  of  the 


Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the 
Atlantic  Tunas  Convention  Act  (ATCA). 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  implement 
binding  recommendations  of  the 
International  Commission  for  the 
Conservation  of  AUantic  Tunas  (ICCAT). 
The  authority  to  issue  regulations  under 
the  Magnuson-Stevens  Act  and  ATCA 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

Background 

This  temporary  nUe  responds  to 
certain  comments  on  Atlantic  HMS 
permits  received  in  conjunction  with 
conunents  received  on  the  2001 
proposed  initial  quota  specifications 
and  general  category  effort  controls  (66 
FR  17520,  April  2,  2001).  The  conunents 
on  permits  addressed  timely  activation 
of  the  automated  AUantic  timas  and 
HMS  Charter/Headboat  vessel  permit 
system  and  the  May  15  deadline  and 
permit  category  selection.  NMFS  has 
contracted  the  AUantic  tunas  and  HMS 
Charter/Headboat  vessel  permitting 
system  to  a  private  company,  and,  due 
to  technical  difficulties,  there  has  been 
a  delay  in  issuing  2001  vessel  permits. 
In  previous  years  vessel  owners  have 
been  able  to  apply  for  new,  or  renew 
existing,  permits  well  in  advance  of  the 
May  15  permit  category  change  deadline 
and  prior  to  the  start  of  the  fishing  year 
on  June  1.  The  May  15  permit  category 
change  deadline  is  intended  to  prevent 
vessel  operators  fi-om  fishing  in  more 
than  one  category  in  a  single  fishing 
year. 

Vessel  owners  have  commented  that, 
due  to  the  delay  in  activation  of  the 
permit  system,  they  have  not  had 
enough  time  before  the  permit  category 
change  deadline.  This  temporary  rule 
extends  the  deadline  to  change  permit 
categories  to  May  31  for  2001  only.  For 
2002,  and  beyond,  the  deadline  reverts 
to  May  15.  This  regulatory  change 
allows  vessel  owners  an  additional  2 
weeks  to  change  permit  categories  prior 
to  the  beginning  of  the  2001  fishing 
season.  By  allowing  vessel  owners  to 
choose  the  most  appropriate  category, 
before  the  start  of  the  fishing  year,  this 
measure  will  further  the  domestic 
management  objectives  for  the  AUantic 
tuna  fisheries  and  maintain  the 
objective  of  preventing  vessel  operators 
from  fishing  in  more  than  one  category 
in  a  single  fishing  year. 

NMFS  is  undertaking  this  action  as  a 
temporary  rule  without  prior  notice  and 
an  opportunity  for  public  comment 
because  of  the  immediate  need  to 
extend  the  deadline.  Vessel  operators 


wishing  to  change  fishing  categories 
should  renew  permits  as  soon  as 
possible  prior  to  the  revised  deadline  of 
May  31,  through  the  automated 
permitting  system  at  1-888-872-8862  or 
through  the  internet  at  http:// 
www.nmfspermits.com.  No  requests  for 
changes  ta  AUantic  timas  permit 
categories  will  be  accepted  after  11:59 
p.m.  on  May  31,  2001.  After  the 
deadline,  vessel  operators  who  have  not 
renewed  permits  for  2001  will  be 
allowed  to  renew  only  in  the  same 
category  as  that  issued  in  2000. 

Please  note  that  regulations  require 
that  AUantic  timas  permits  be  carried  on 
board  the  vessel  and  be  displayed  to 
dealers  purchasing  tunas.  Therefore, 
changes  in  permit  category  are  not 
effective  until  the  new  permit  has  been 
issued  and  is  carried  on  board  the 
vessel.  Upon  receipt  of  a  new  Atlantic 
timas  permit,  any  previously  issued 
AUantic  tunas  permit  is  rendered 
invalid. 

Classification 

This  temporary  rule  is  published 
under  the  authority  of  the  Magnuson- 
Stevens  Act,  16  U.S.C.  1801  et  seq.,  and 
ATCA,  16  U.S.C.  971  et  seq.  The  AA  has 
determined  that  the  regulations 
contained  in  this  temporary  rule  are 
consistent  with  the  HMS  Fishery 
Management  Plan,  the  Magnuson- 
Stevens  Act.  and  the  1998  ICCAT 
recommendation  (ICCAT  Rebuilding 
Program). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  feilure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currenUy  valid  OMB  control  number. 

This  temporary  rule  restates,  without 
change,  a  collection  of  information 
requirement  subject  to  the  PRA  and 
approved  by  OMB  under  Control 
Number  0648-0327.  The  burden 
associated  with  AUantic  tunas  vessel 
permits  is  estimated  at  30  minutes  per 
initial  permit  application  and  6  minutes 
per  renewal,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inJFormation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

This  temporary  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 
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NMFS  has  determined  that,  under  5 
J.S.C.  553(b)(B),  there  is  good  cause  to 
waive  the  requirement  for  prior  notice 
and  an  opportunity  for  public  comment 
on  this  temporary  rule  as  such 
procedures  would  be  impracticable  and 
contrary  to  the  public  interest.  Given  the 
public  interest  in  affording  vessel 
owners  adequate  time  to  make  necessary 
permit  category  changes,  further  delay 
in  the  implementation  of  this  action  to 
provide  an  opportunity  for  public 
comment  would  be  impracticable  and 
contrary  to  the  public  interest. 

Because  this  temporary  rule  relieves  a 
restriction,  under  5  U.S.C.  553(d)(1)  it  is 
not  subject  to  a  30-day  delay  in  effective 
date.  NMFS  has  the  ability  to  rapidly 
bommunicate  the  new  deadline  to 
fishery  participants  through  its  FAX 
network  and  HMS  Information  Line. 

Because  prior  notice  and  opportunity 
for  public  comment  for  this  temporary 
rule  is  not  required  imder  5  U.S.C.  553 
or  by  any  other  law,  it  is  not  subject  to 
the  analytical  requirements  of  the 
Regulatory  Flexibility  Act.  Accordingly, 
a  Regulatory  Flexibility  Analysis  has  not 
been  was  not  prepared. 

List  of  Subjects  in  SO  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations.  Penalties.  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  May  25,  2001. 
Roiland  A.  Schmitten, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 


PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

2.  In  §635.4,  paragraph  (d)(3)  is 
suspended  and  a  new  paragraph  (d)(6) 
is  added  to  read  as  follows: 

■635.4    Permits  and  fees. 

***** 

(d)  •  *  * 

(6)  Except  for  purse  seine  vessels  for 
which  a  permit  has  been  issued  under 
this  section,  an  owner  may  change  the 
category  of  the  vessel's  Atlantic  tunas  or 
HMS  Charter/Headboat  permit  to 
another  category  through  the  automated 
call-in  permitting  system  at  888-872- 
B862  or  through  the  internet  at  http:// 
www.usatuna.com  before  the  specified 
deadline.  A  vessel  owner  may  change 


the  category  of  the  vessel's  permit  no 
more  than  once  each  year  and  only  from 
January  1  through  the  deadline.  After 
the  deadline  through  December  31,  the 
vessel's  permit  category  may  not  be 
changed,  regardless  of  a  change  in  the 
vessel's  ownership.  In  2001,  the 
deadline  for  category  changes  is  11:59 
p.m.  on  May  31.  In  years  after  2001,  the 
deadline  for  category  changes  is  11:59 
p.m.  on  May  15. 
[PR  Doc.  01-13662  Filed  5-25-01;  3:46  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  679 

[Docket  No.  010112013-1013-01;  l.p. 
052501 D] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Deep-Water  Species 
Fishery  l>y  Vessels  Using  Trawl  Gear  in 
the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Giilf  of  Alaska 
(GOA).  This  action  is  necessary  because 
the  second  seasonal  apportionment  of 
the  2001  Pacific  halibut  bycatch 
allowance  specified  for  the  deep-water 
species  fishery  in  the  GOA  has  been 
caught. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  May  25,  2001,  until  1200 
hrs,  A.l.t.,  July  1,2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  deep-water  species 
fishery,  which  is  defined  at  § 
679.21(d)(3)(iii)(B),  was  established  by 
the  Final  2001  Harvest  Specifications 


and  Associated  Management  Measures 
for  the  Groundfish  Fisheries  Off  Alaska 
(66  FR  7276,  January  22.  2001)  for  Uie 
second  season,  the  period  April  1,  2001, 
through  June  10,  2001,  as  300  metric 
tons. 

In  accordance  with  §  679.21(d)(7)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  2001  Pacific 
halibut  bycatch  aUowance  specified  for 
the  trawl  deep-water  species  fishery  in 
the  GOA  has  been  caught. 
ConsequenUy,  NMFS  is  prohibiting 
directed  fishing  for  the  deep-water 
species  fishery  by  vessels  using  trawl 
gear  in  the  GOA.  The  species  and 
species  groups  that  comprise  the  deep- 
water  species  fishery  are:  all  rockfish  of 
the  genera  Sebastes  and  Sebastolobus, 
deep  water  flatfish,  rex  sole,  arrowtooth 
flounder,  and  sablefish. 

Maximum  retainable  bycatch  amoimts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  second  seasonal 
apportionment  of  the  2001  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  deep-water  species  fishery  in 
the  GOA  constitutes  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  second 
seasonal  apportionment  of  the  2001 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  deep-water 
species  fishery  in  the  GOA  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  fi-om  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  25,  2001. 
Richard  W.  Surdi, 

Acting  Office  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13661  Filed  5-25-01;  3:33  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dockat  No.  01 01 1 201 3-1 01 3-01 ;  i.D. 
052501 F) 

Fislieries  of  the  Economic  Exclushre 
Zone  Off  Alaska;  Shallow-water 
Species  Fishery  by  Vessels  using 
Trawl  Gear  in  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure^ 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  second  seasonal 
apportionment  of  the  2001  halibut 
bycatch  allowance  specified  for  the 
trawl  shallow-water  species  fishery  in 
the  GOA  has  been  caught. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  May  26.  2001.  until  1200 
hrs,  A.l.t.,  June  10.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coxmcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at  § 
679.21(d)(3)(iii)(A).  was  established  by 
the  Final  2001  Harvest  Specifications 
and  Associated  Management  Measures 
for  the  Groimdfish  Fisheries  Off  Alaska 
(66  FR  7276,  January  22,  2001)  for  the 
second  season,  the  period  April  1,  2001, 
through  June  10,  2001,  as  100  metric 
tons.  The  GOA  trawl  shallow-^ater 
species  fishery  was  closed  under  § 
679.20(d)(7)(i)  on  March  27.  2001  (66  FR 
21886.  May  2,  2001)  and  reopened  on 
May  21,  2001  (66  FR  28679,  May  24, 
2001). 

hi  accordance  with  §  679.21(d)(7)(i), 
the  Administrator,  Alaska  Region, 


NMFS,  has  determined  that  the  second 
seasonal  apportionment  of  the  2001 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  has  been 
caught.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  species 
included  in  the  shallow-water  species 
fishery  by  vessels  using  trawl  gear  in  the 
GOA,  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  The  species  and 
species  groups  that  comprise  the 
shallow-water  species  fishery  are: 
Pollock,  Pacific  cod,  shallow-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species". 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at  § 
679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  second  seasonal 
apportionment  of  the  2001  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  shallow-water  species  fishery 
in  the  GOA  constitutes  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
woiUd  be  imnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  second 
seasonal  apportionment  of  the  2001 
Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  constitutes 
good  cause  to  find  that  the  efiiective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authoritjr.  16  U.S.C.  1801  et  seq. 
Dated:  May  25.  2001. 
Richard  W.  Surdi. 

Acting  Office  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13660  Filed  5-25-01;  3:33  pm) 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-1013-01;  1.0. 
052501 B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Catching  Pacific  Cod  for 
Processing  by  the  Offshore 
Component  In  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to 
prevent  exceeding  the  A  season  amount 
of  the  Pacific  cod  total  allowable  catch 
(TAG)  apportioned  to  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  of  the  Central 
Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  May  25,  2001,  until  1200 
hrs,  A.l.t.,  June  10.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2001  A  season  Pacific  cod  TAG 
apportioned  to  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component  in  the  Central  Regulatory 
Area  is  1,815  metric  tons  (mt)  as 
established  by  the  Final  2001  Harvest 
Specifications  and  Associated 
Management  Measures  for  the 
Groundfish  Fisheries  Off  Alaska  (66  FR 
7276,  January  22,  2001). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  A  season  amount  of 
the  Pacific  cod  TAG  apportioned  to 
vessels  catching  Pacific  cod  for 
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processing  by  the  offshore  component  of 
the  Central  Regulatory  Area  of  the  GOA 
will  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1,565  mt,  and  is 
setting  aside  the  remaining  250  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  Central  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regiUations  at  § 
679.20(e)  and  (f). 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amount  of  the  2001  A 
season  Pacific  cod  TAG  specified  for  the 
offshore  component  constitutes  good 
cause  to  waive  the  requirement  to 
provide  prior  notice  and  opportunity  for 
public  comment  pursuant  to  the 
authority  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 


fashion  to  prevent  exceeding  the  2001  A 
season  Pacific  cod  TAC  specified  for  the 
offshore  component  in  the  Central 
Regulatory  Area  constitutes  good  cause 
to  find  that  the  effective  date  of  this 
action  cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  25,  2001. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13659  Filed  5-25-01;  3:33  pm] 
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Proposed  Rules 


Federal  Register 

Vol.  66,  No.  105 
Thursday,  May  31,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 

issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
njle  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[DockM  No.  2000-NM-44-AD] 
RIN2120-AA64 

Airworthinaaa  DIractivaa;  Boaing 
Modai  737-100,  -200,  -200C,  -300, 
-400,  and  -600  Sariaa  Airplanaa 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  nilemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  737-100,  -200, 
-200C,  -300,  -400,  and  -500  series 
airplanes.  This  proposal  would  require 
initial  and  repetitive  inspections  of  the 
elevator  tab  assembly  to  find  any 
damage  or  discrepancy;  and  corrective 
actions,  if  necessary.  This  action  is 
necessary  to  prevent  excessive  in-flight 
vibrations  of  the  elevator  tab.  which 
could  lead  to  loss  of  the  elevator  tab  and 
consequent  loss  of  controllability  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
July  16,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
44-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
aiun-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2000-NM- 
44-AD"  in  the  subject  line  and  need  not 
be  submitted  in  triplicate.  Comments 


sent  via  the  Internet  as  attached 
electronic  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nenita  Odesa,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2557;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comineiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtmients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-44-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-44-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
indicating  high-frequency  airframe 
vibrations  of  the  elevator  tab  on  certain 
Boeing  Model  737  series  airplanes 
during  flight.  Such  vibrations  have  been 
attributed  to  excessive  free-play  of  the 
elevator  tab,  resulting  in  severe  damage 
to  the  elevator,  elevator  tab.  and  elevator 
tab  control  mechanism.  Several  reports 
indicated  that  the  source  of  the 
vibration  was  an  elevator  tab  vibrating 
due  to  wear  of  the  hinges  and  the 
control  system,  which  caused  the 
elevator  tab  assemblies  to  come  loose. 
Another  report  indicated  incorrect 
installation  of  the  elevator  tab  assembly 
and  tab  control  mechanism  due  to 
improper  maintenance.  In  one  incident, 
a  portion  of  the  elevator  tab  separated 
from  the  airplane  causing  damage  to  the 
elevator  tab,  elevator,  and  horizontal 
stabilizer.  In  another  incident  there  was 
severe  damage  to  the  airplane's  elevator 
and  elevator  tab  assembly.  Several 
incidents  resulted  in  severe  structural 
damage  to  the  elevator  tab  assembly. 
These  conditions,  if  not  corrected,  could 
restilt  in  loss  of  the  elevator  tab  and 
consequent  loss  of  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-55A1070, 
Revision  1,  dated  May  10,  2001, 
including  Appendices  A,  B,  and  C.  The 
inspection  procedures  specified  in  this 
service  bulletin  are  listed  in  the  table, 
below: 
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Inspection  Procedures 


Work  package  and  actk>n  specified 


Figure 


I— Initial  detailed  visual^ee  play  inspections  of  ttie  following: 

•  Attachment  of  the  elevator  tab  assembly  at  four  hinge  kx^atkms 

•  Elevator  tab  trailing  edge  

•  Elevator  tab  axial  .~. 

•  Elevator  tab  control  mechanism  to  the  horizontal  stabilizer,  elevator  front  spar,  and  elevator  tab  push  rods  

•  Elevator  tab  push  rods  to  the  elevator  tab  mast  ^ng/tab  rod  adjustment  lock  nut „ 

•  Elevator  tab  assembly  installation 

Note:  The  sennce  bulletin  recommerKJs  scheduling  the  repetitive  inspections  to  coincide  with  the  inspections  specified  in 

Work  Packages  II  and  III. 
I — Repetitive  free-play  inspections  of  the  foltowing: 

•  Elevator  tab  hinges  1  through  4 

•  Elevator  tab  trailing  edge  

•  Elevator  tab  axial 

|l — Repetitive  free-play  inspectkjra  of  the  folk>wing: 

•  Elevator  tab  hinges  1  through  4 

•  Elevator  tab  trailing  edge 

•  Elevator  tab  axial .y. 


3,4 
3.4 
3.4 
5-7 
5-7 
8-11 


3.4 
3.4 
3.4 

3.4 
3.4 
3.4 


-r 


In  addition,  the  service  buUetin 
ipecifies  corrective  actions  that  include, 
tmong  other  things,  repairing,  replacing. 
Reworking;  and  aligning  and  torqueing 
certain  components.  Procediu«s  also 
specify  the  replacement  of  any  damaged 
Or  discrepant  part  with  a  new  part,  or 
repair,  as  applicable.  Discrepancies 
include  loose  or  missing  parts  or 
excessive  wear. 

Explanation  of  Requirements  of 

reposed  Rule 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
^e  design,  this  proposed  AD  is  being 
issued  to  prevent  excessive  in-flight 
tirfr'ame  vibrations  of  the  elevator  tab. 
which  could  lead  to  loss  of  the  elevator 
tab  and  consequent  loss  of 
controllability  of  the  airplane.  This 
proposed  AD  requires  initial  and 
repetitive  inspections  of  the  elevator  tab 
assembly  to  find  any  damage  or 
discrepancy;  and  corrective  actions,  if 
tiecessary.  The  proposed  AD  would 
require  accomplislunent  of  the  actions 
Specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

t)ifierence  Between  the  Service  Bulletin 
|uid  This  Proposed  AD 

Although  the  service  bulletin  uses  the 
term  "check"  for  certain  inspections, 
mis  AD  uses  the  term  "inspection." 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
{Further  rulemaking. 

Cost  Impact 

There  are  approximately  2,790  Model 
737  series  airplanes  of  the  affected 


design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,080  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 


Work 
package 

Work 

hours  @ 
$60/WH 

Cost  per 
airplane 

Fleet  cost 

1 

II 

Ill 

18 
9 

14 

$1,080 
540 
840 

$1,166,400 
583.200 
907.200 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtire  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figxires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  RegiUatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  200G-NM-44-AD. 

Applicability:  Model  737-100,  -200, 
-200C.  -300,  -Uoo,  and  -500  series  airplanes, 
line  numbers  1  through  3132  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (d)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  in-flight  vibrations  of 
the  elevator  tab,  which  could  lead  to  loss  of 
the  elevator  tab  and  consequent  loss  of 
controllability  of  the  airplane,  accomplish 
the  following: 

InitiaiyRepetitive  Inspections 

(a)  Do  the  applicable  initial  detailed  visual/ 
free  play  inspections  of  the  elevator  tab 
assembly  on  the  left  and  right  sides  of  the 
airplane  to  find  any  damage  or  discrepancy 
per  Work  Package  I  of  Boeing  Service 
Bulletin  737-55 A1070,  Revision  1,  dated 
May  10,  2001;  at  the  times  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  Repeat  the  free-play  inspections 
after  that  at  intervals  not  to  exceed  1,500 
flight  cycles  or  2,000  flight  hours,  whichever 
comes  first,  per  either  Work  Package  II  or 
Work  Package  ID  of  the  service  bulletin. 

Note  2:  There  is  a  one-way 
interchangeability  between  the  free-play 
inspections  specified  in  Work  Packages  D 
and  in.  The  repetitive  free-play  inspections 
specified  in  Work  Package  11  can  be  replaced 
by  the  repetitive  free-play  inspections 
specified  in  Work  Package  III.  But  the 
repetitive  five-play  inspections  specified  in 
Work  Package  ID  cannot  be  replaced  by  the 
repetitive  fr«e-play  inspections  specified  in 
Work  Package  n. 

(1)  For  airplanes  having  less  than  4,500 
total  flight  cycles:  Before  the  accumulation  of 
4,500  total  flight  cycles  or  within  120  days    \ 
after  the  effective  date  of  this  AD,  whichever 
comes  later. 

(2)  For  airplanes  having  4,500  or  more  total 
Hight  cycles:  Do  the  inspections  at  the  times 
specified  in  paragraph  (a)(2)(i)  or  (a)(2)(ii),  as 
applicable. 

(i)  Within  120  days  after  the  effective  date 
of  this  AD. 

(ii)  If  the  initial  inspections  were  done 
before  the  effective  date  of  this  AD  per 
Boeing  All  Operator  Telex  M-7200-00- 
00034,  dated  February  15.  2000:  Within  1,500 
flight  cycles  or  2,000  flight  hours  after  the 
effective  date  of  this  AD,  whichever  comes 
later. 

Note  3:  Initial  inspections  done  before  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  737-55A1070,  dated  January 
13,  2000,  are  considered  acceptable  for 
compliance  with  the  initial  inspections 
required  by  paragraph  (a)  of  this  AD. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation  or 
assembly  to  find  damage,  failure  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 


magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Within  4,500  flight  cycles  or  6,000 
flight  hours,  whichever  comes  first,  after 
doing  the  initial  inspections  required  by 
paragraph  (a)  of  this  AD:  Do  the  free-play 
inspections  of  the  elevator  tab  assembly  on 
the  left  and  right  sides  of  the  airplane  to  find 
any  damage  or  discrepancy  per  Work  Package 
in  of  Boeing  Service  Bulletin  737-55A1070, 
Revision  1,  Hated  May  10,  2001.  Repeat  the 
inspections  after  that  at  intervals  not  to 
exceed  4,500  flight  cycles  or  6,000  flight 
hours,  whichever  comes  first. 

Corrective  Actions 

(c)  If  any  damage  or  discrepancy  is  found 
after  doing  any  inspection  required  by 
paragraphs  (a)  and  (b)  of  this  AD,  before 
further  flight,  do  the  applicable  corrective 
action  per  the  Accomplishment  Instructions 
of  Boeing  Service  Bulletin  737-55A1070. 
Revision  1,  dated  May  10,  2001. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  per 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  23, 
2001. 

Vi  L.  Uptki, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-13582  Filed  5-30-01;  8:45  am] 
WLUNQ  COM  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Alrspac*  DockM  No.  01-AEA-15] 

Notice  of  Proposed  Rulemaking 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Pelham 
Lake,  VA.  A  helicopter  Point  in  Space 
approach,  has  been  developed  for 
Culpeper  Memorial  Hospital,  located  in 
the  vicinity  of  Pelham  Lake,  VA. 


Controlled  airspace  extending  upward 
from  700  feet  to  1200  feet  Above  Ground 
Level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  This  action 
proposes  to  establish  Class  E  airspace  to 
include  the  Point  in  Space  approach  to 
Culpeper  Memorial  Hospital  Heliport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
orbeforejuly  2,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
Ol-AEA-15,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza.  Jamaica,  NY  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica,  NY  11434- 
4809. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hotu-s 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch,  AEA-520 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809;  telephone:         1 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  shotUd 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AEA-15".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
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Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
Summarizing  each  substantive  public 
Contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
^ed  in  the  docket. 

Availability  of  NPRMs 

!   Any  person  may  obtain  a  copy  of  this 
hlotice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel,  AEA-7,  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Commiuiications  must  identify  the 

gotice  number  of  this  NPRM.  Persons 
iterested  in  being  placed  on  a  mailing 
list  for  fut\u«  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
|ll-2A,  which  describes  the  application 
^rocedtu«. 

!rhe  Proposal 

I    The  FAA  is  considering  an 
^endment  to  Part  71  of  the  Federal 
l^viation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at  Pelham 
Lake.  VA.  An  Area  Navigation  (RNAV) 
^oint  in  Space  Appjroach  has  been 
developed  for  Ciilpeper  Memorial 
Hospital  Heliport  located  in  the  vicinity 
of  Pelham  Lake,  VA.  Controlled  airspace 
extending  upward  from  700  feet  AGL  is 
Heeded  to  accommodate  the  approach. 
{Zlass  E  airspace  designations  for 
kirspace  areas  extending  upward  bom. 
700  feet  or  more  above  the  siuface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9H,  dated  September  1, 
^000,  and  effective  September  16,  2000, 
JMrhich  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  dociunent 
would  be  published  subsequently  in  the 
jOrder. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teclmical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
iceep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
pR  11034;  February  26, 1979)  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
Is  certified  that  this  proposed  rule 
iwould  not  have  significant  economic 
Impact  on  a  substantial  number  of  small 
ientities  under  the  criteria  of  the 
Regidatory  Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

}71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  order  7400. 9H  dated 
September  1 ,  2000,  and  effective 
September  16,  2000,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005    Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 
***** 

AEA  VA  E5,  Pelham  Lake,  VA  (NEW) 

Culpeper  Memorial  Hospital  Heliport 
(Ut.  38°  27'  54'N— long.  78°  01'  Oe'W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  Culpepper  Memorial  Hospital  Heliport. 

Issued  in  Jamaica,  New  York  on  May  17, 
2001. 

F.  D.  Hatfield. 

Manager,  Air  Traffic  Division.  Eastern  Region. 
[FR  Doc.  01-13674  Filed  5-30-01;  8:45  am) 

BILUNG  COOC  4»1»-1»-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parte  41  and  140 
RIN  3038-AB82 

Designated  Contract  Markets  In 
Security  Futures  Products:  Notice- 
Designation  Requirements,  Continuing 
Obllgatlona,  Applications  for 
Exemptlve  Orders,  and  Exempt 
Provisions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rulemaking  and 

request  for  conunent. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  today  proposes 
new  regulations  which  would  provide 
notice  procedures  for  a  national 
securities  exchange,  a  national 
securities  association,  or  an  alternative 


trading  system  to  become  a  designated 
contract  market  in  security  futures 
products,  in  accordance  with  the 
Commodity  Futiues  Modernization  Act 
of  2000.  The  proposed  regulations  also 
would  establish  limited  filing 
requirements  for  such  notice-designated 
contract  markets,  in  accordance  with 
certain  provisions  of  the  Commodity 
Exchange  Act,  and  would  establi&h 
procediues  permitting  such  notice- 
designated  contract  markets  to  apply  for 
exemptive  relief  from  any  section  of  the 
Commodity  Exchange  Act  or  regulations 
thereunder,  to  the  extent  such  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors, 
DATES:  Comments  must  be  received  by 
July  2,  2001. 

ADDRESSES:  Comments  on  the  proposed 
rulemaking  may  be  sent  to  Jean  A. 
Webb,  Secretary  of  the  Commission, 
Commodity  Futiu^s  Trading 
Commission,  Three  La&yette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  to  (202)  418-5536  or 
by  electronic  mail  to  secretary9cftc.gov. 
Reference  should  be  made  to 
"Designated  Contract  Markets  in 
Security  Futures  Products." 

FOR  FURTHER  INFORMATION  CONTACT. 
Joshua  R.  Marlow,  Attorney- Advisor,  or 
David  P.  Van  Wagner,  Associate 
Director,  Division  of  Trading  and 
Markets,  Commodity  Futiires  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  (202)  418-5490,  electronic  mail: 
jmarlowOcftc.gov  or 
dvanwagner@citc.gov. 

SUPPLEMENTARY  INFORMATKM: 
I.  Background 

On  December  21,  2000,  the 
Commodity  Futures  Modernization  Act 
of  2000  ("CFMA")  was  signed  into  law.' 
Among  other  things,  the  CFMA  added  a 
provision  to  the  Commodity  Exchange 
Act  ("Act")  that  permits  the  trading  of 
security  futiues  products  under  the 
shared  jurisdiction  of  the  Conunodity 
Futures  Trading  Commission 
("Commission"  or  "CFTC")  and  the 
Seciuities  and  Exchange  Conunission 
("SEC").2  Under  the  amended  law. 


<  Pub.  L  106-554. 114  SUt.  2763.  The  text  of  tha 
CFMA  nuiy  be  accessed  at  http://www.cftc.gov/ 
nies/ogc/ogchrSeeo.pdf. 

2  See  section  2Sl(a)(2)  of  the  CFMA.  Previously, 
section  2(a)(1)(B)(v)  of  the  Act  had  prohibited  the 
trading  of  security  futures  products. 

The  term  "security  futures  product"  is  defined  in 
section  la(32)  of  the  Act  to  mean  "a  security  future 
or  any  put,  call,  straddle,  option,  or  privilege  on  any 
security  future."  The  term  "security  future"  is 
defined  in  section  la(31]  of  the  Act  and  specifically 

ConUoued 
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security  futures  products  may  be  traded 
on  any  board  of  trade  that  is  designated 
as  a  contract  market  by  the  Commission 
pursuant  to  section  5  of  the  Act,  or  that 
is  registered  with  the  Commission  as  a 
derivatives  transaction  execution 
facility  ("DTF")  pursuant  to  section  5a 
oftheAct.3 

Alternatively,  section  5f  of  the  Act 
permits  certain  entities  that  are 
otherwise  regulated  by  the  SEC  to  be 
designated  contract  markets  for  the 
limited  purpose  of  trading  security 
futures  products.*  Specifically,  any 
board  of  trade  that  is  registered  with  the 
SEC  as  a  national  seciuities  exchange 
pursuant  to  section  6(a)  of  the  '34  Act, 
is  registered  with  the  SEC  as  a  national 
seciirities  association  pursuant  to 
section  15A(a)  of  the  '34  Act,  or  is  an 
alternative  trading  system  ("ATS")  as 
defined  by  section  la(l)  of  the  Act  shall 
be  a  designated  contract  market  in 
security  futures  products  ("SFPCM")  if: 

(1)  Such  national  securities  exchange, 
national  securities  association,  or  alternative 
trading  system  lists  or  trades  no  other 
contracts  of  sale  for  future  delivery,  except 
for  security  futures  products; 

(2)  Such  national  securities  exchange, 
national  securities  association,  or  alternative 
trading  system  files  written  notice  with  the 
Commission  in  such  form  as  the 
Commission,  by  rule,  may  prescribe 
containing  such  information  as  the 
Commission,  by  rule,  may  prescribe  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  customers; 
and 

(3)  The  registration  of  such  national 
securities  exchange,  national  securities 
association,  or  alternative  trading  system  is 
not  suspended  pursuant  to  an  order  by  the 
Seciuities  and  Exchange  Commission.' 

The  designation  "shall  be  effective 
contemporaneously  with  the  submission 
of  notice  *   *   *  to  the  Conunission."  ^ 
Accordingly,  the  Commission  is  today 
proposing  new  regulation  41.31,  which 


excludes,  among  other  things,  "excluded  swap 
transactions"  (as  defined  in  section  2(g)  of  the  Act). 
Because  the  CFMA  also  provides  that  options  on 
security  futures  cannot  lie  traded  until  at  least 
December  21,  2003,  security  futures  are  the  only 
security  futures  products  that  may  be  available  for 
trading  before  such  date.  See  section 
2(a)(l)(D)(iii)(n)oftheAct. 

^  The  CFMA  prescribes  certain  dates  before  which 
trading  in  security  futures  products  shall  not 
commence.  Specifically,  no  trading  may  occur  prior 
to  August  21,  2001,  at  which  time  principal-to- 
principal  transactions  between  "eligible  contract 
participants"  may  begin.  Retail  transactions  in 
security  futures  products  may  not  begin  until 
December  21.  2001.  (Both  starting  dates  are 
conditioned  upon  the  registration  of  a  futures 
association  as  a  national  securities  association 
under  the  Securities  Exchange  Act  of  1934  ("'34 
Act").)  See  section  202(a)(5)  of  the  CFMA  and 
section  6(g)(5)  of  the  '34  Act. 

*  See  section  252(a)(2)  of  the  CFMA. 

'  Secdon  5f(a)  of  the  Act 


would  establish  notification  procedures 
in  accordance  with  Congress'  mandate 
in  section  5f(a)(2)  of  the  Act. 

In  order  to  maintain  such  designation 
status  with  the  Commission,  an  SFPCM 
would  have  to  comply  with  proposed 
regulation  41.32,  which  would  establish 
several,  limited  continuing  obligations. 
These  filing  requirements,  authorized  by 
various  recordkeeping  and  inspection 
provisions  of  the  Act,  would  allow  the 
Commission  to  meet  its  market 
oversight  responsibilities. 

Regulations  41.31  and  41.32  are 
proposed  in  a  manner  that  the 
Commission  believes  is  consistent  with 
the  intent  of  the  CFMA.  The  CFMA 
defines  a  seciuity  futures  product  as 
both  a  "security,"  for  piuposes  of  the 
'34  Act,  and  as  a  "future,"  for  purposes 
of  the  Commodity  Exchange  Act.^  The 
practical  consequence  of  this  dual- 
definition  is  that  boards  of  trade  that  are 
otherwise  subject  to  the  regulatory 
jurisdiction  of  only  the  SEC  or  the 
CFTC,  but  which  seek  to  list  secimty 
futiues  products  for  trading,  might  now 
be  subject  to  both  regulatory  regimes. 
The  CFMA  attempts  to  resolve  this 
potentially  duplicative  regulation  by 
preserving  the  jiuisdiction  of  an  entity's 
primary  regulator  and  reducing  the 
^^~""~~-—— jurisdiction  of  the  other  regulator. 

Accordingly,  under  new  section  5f  of 
the  Act,  a  bioard  of  trade  that  is 
primarily  regulated  by  the  SEC  and  that 
seeks  to  list  secimty  futures  products  for 
trading  is  relieved  from  certain  of  the 
CFTC's  otherwise  applicable  regulatory 
requirements.  Likewise,  imder  section 
202  of  the  CFMA,  a  board  of  trade  that 
is  primarily  regulated  by  the  CFTC  and 
that  seeks  to  list  security  futures 
products  for  trading  is  relieved  fit)m 
certain  of  the  SEC's  otherwise 
applicable  regulatory  requirements.  The 
Commission  notes  that,  under  the  SEC 
proposal  to  implement  sections  202  of 
the  CFMA  and  6(g)  of  the  '34  Act,"  a 
contract  market  designated  under 
section  5  of  the  Act  that  notice-registers 
as  a  national  securities  exchange  with 
the  SEC  in  order  to  list  security  futures 
products  for  trading  would  be  subject  to 
more  notice  requirements  and  more 
periodic  reporting  with  its  non-primary 
regulator  than  a  board  of  trade  that 
notice-designates  as  an  SFPCM  with  the 
CFTC.  The  Commission  seeks  comment 
irom  the  public  on  this  potential 
disparity.  To  what  extent  could  these 
disparate  regulatory  regimes  for  notice- 
registrants  create  a  competitive 
disadvantage  for  section  5  designated 
contract  markets  or  section  SaDTFs 
which  seek  notice-registration  as  a 


national  securities  exchange  pursuant  to 
section  6(g)  of  the  '34  Act?  Are  these 
differences  consistent  with  the  general 
intent  of  the  CFMA  to  minimize  the 
burden  of  shared  jurisdiction? 

Finally,  section  5f(b)(4)  of  the  Act 
permits  the  Commission  to  exempt 
SFPCMs  from  any  provision  of  the  Act 
or  regulations  thereimder,  and  requires 
that  the  Commission  determine 
procedures  which  would  allow  SFPCMs 
to  apply  to  the  Commission  for  an 
exemption  from  any  provision  of  the 
Act  or  regulations  thereunder,  "to  the 
extent  (any)  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  is  consistent  with  the 
protection  of  investors."^  Accordingly, 
the  Commission  proposes  new 
regulation  41.33  to  provide  SFPCMs 
with  an  opportunity  to  request 
exemptive  relief  from  unnecessary  or 
unduly  burdensome  requirements. 
Responsibility  for  considering  such 
requests  would  be  delegated  to  the 
Directors  of  the  Commission's  Division 
of  Trading  and  Markets  and  Division  of 
Economic  Analysis,  jointly,  pursuant  to 
paragraph  (g)  of  proposed  regulation 
41.33.^"  Moreover,  the  Commission 
proposes  new  regulation  41.34  to 
exempt  all  SFPCMs  £rom  section  6(a)  of 
the  Act. 

n.  Proposed  Amendments 

A.  Regulation  41.1 — Definitions 

To  implement  the  procedures 
identified  in  proposed  regulations 
41.31,  41.32,  41.33,  and  41.34,  the 
Commission  proposes  to  establish 
regulation  41.1,  which  would  contain 
six  definitions:  "alternative  trading 
system";  "board  of  trade";  "national 
securities  association";  "national 
securities  exchange";  "rule";  and 
"security  futiu^s  product."  The  terms 
"alternative  trading  system,"  "board  of 
trade,"  and  "security  futures  product" 
would  have  the  same  meanings  as  those 
terms  have  in  section  la  of  the  Act.  The 
terms  "national  securities  exchange" 
and  "national  securities  association" 
would  have  the  same  meanings  as  in  the 
'34  Act.  The  definition  of  "rule"  would 
be  identical  to  the  definition  for  that 
term  in  Commission  regulation 
1.41(a)(1)." 


'  See  sections  101  and  201  of  the  CFMA. 
»  See  66  FR  26977  (May  15,  2001). 


'Section  5f(b)(4)(A)  of  the  Act. 

'°This  proposed  rulemaking  specifies  that 
SFPCM  requests  for  exemption  under  proposed 
Commission  regulation  41.33  would  not  be  subject 
to  the  requirements  of  Commission  regulation 
140.99. 

' '  Under  the  Commission's  proposed  regulatory 
reform  rulemaking,  Conunission  regulation 
1.41(a)(1)  would  be  deleted  and  replaced  by 
Commission  regulation  40.1(e).  See  66  FR  14262 
(Mar.  9,  2001).  Should  that  proposal  become  final, 
regulation  41.1(e)  would  alternatively  cross- 
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B.  Regulation  41.31— Notice- 
Designation 

The  Commission  proposes  to  establish 
procedures  necessary  for  a  board  of 
trade  operating  as  a  national  securities 
exchange,  national  securities 
association,  or  alternative  trading 
system  to  receive  designation  as  an 
SFPCM,  This  regulation  is  proposed 
pursuant  to  section  5f(a)(2)  of  the  Act, 
which  states  that  such  designation  may 
be  obtained  by  a  board  of  trade  by  filing 
"written  notice  with  the  Commission  in 
such  form  as  the  Commission,  by  rule, 
may  prescribe  containing  such 
information  as  the  Commission,  by  rule, 
may  prescribe  as  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  customers." 

The  proposed  content  requirements  of 
the  notice  relate  to  the  Commission's 
abilities  to  maintain  communication 
with  a  board  of  trade  and  to  receive 
information  about  its  operations,  two 
goals  that  the  Commission  believes  are 
"necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
customers."  Such  notices  would  have  to 
include:  the  name,  address,  and  contact 
person  of  the  board  of  trade;  a 
description  of  the  secxuity  futures 
products  that  the  board  of  trade  intends 
to  make  available  for  trading,  including 
an  identification  of  all  facilities  that 
would  clear  transactions  in  security 
futures  products  on  behalf  of  the  board 
of  trade;  a  copy  of  the  current  rules  of 
the  board  of  trade;  and  five  specific 
certifications  by  the  board  of  trade 
derived  firom  the  requirements  found  in 
sections  5f  and  2(a)(l](D)(vii)  of  the 
Act.  12  If  a  board  of  trade  previously  filed 
documents  with  the  SEC  containing 
information  which  would  satisfy  any  of 
these  proposed  informational 
requirements,  the  Commission  would 
accept  copies  of  such  documents  in  lieu 
of  the  required  information. 

C.  Regulation  41.32 — Continuing 
Obligations 

The  Commission  proposes  regulation 
41.32  in  order  to  establish  a  mechanism 
to  receive  the  following  from  an  SFPCM: 

(1)  Notification  of  any  change  in  its 
regidatory  status  with  the  SEC  or  with 


reference  Commission  regulation  40.1(e). 
Commission  regulations  referred  to  herein  are 
found  at  17  CFR  Ch.  I  (2000). 

*'  Soe  proposed  regulation  41.31(a)(S)(iv).  Section 
2(a)(l)(D)(vii)  of  the  Act  states:  "It  shall  be  unlavtrful 
for  a  board  of  trade  to  trade  or  execute  a  security 
futures  product  unless  the  board  of  trade  has 
provided  the  Commission  with  a  certification  that 
the  specific  security  futures  product  and  the  board 
of  trade,  as  applicable,  meet  the  criteria  specified 
in  subclauses  (I)  through  (XI)  of  [section 
2(a)(1)(D)(i)l,  except  as  otherwise  provided  in 
Isection  2(a)(l){D)(vi)l." 


a  futures  association  registered  imder 
section  17  of  the  Act; " 

(2)  A  certification  consistent  with  the 
requirements  of  section  2(a)(l)(D)(vii)  of 
the  Act  each  time  the  board  of  trade  lists 
a  new  security  futures  product  for 
trading;  '* 

(3)  Provision  of  a  copy  of  any  new 
rules  or  rule  amendments  that  relate  to 
the  trading  of  security  futures  products, 
including  any  operational  rules  and  the 
terms  and  conditions  of  any  security 
futures  products; " 

(4)  Upon  request,  information  related 
to  its  business  as  a  designated  contract 
market  in  security  futures  products;  and 

(5)  Upon  request,  a  written 
demonstration,  including  supporting 
data,  that  the  board  of  trade  is  in 
compliance  with  a  specified  provision 
of  the  Act  or  regulations  thereunder. 

This  information  would  permit  the 
Commission  to  carry  out  its  various 
responsibilities  under  the  Act  and 
would  ensure  that  an  SFPCM  continues 
to  comply  with  the  conditions  of 
designation  under  section  5f(a)  of  the 
Act  and  proposed  regulation  41.31.^" 

The  Commission  notes  various 
recordkeeping  and  reporting  provisions 
of  the  Act,  applicable  to  all  designated 
contract  markets,  which  facilitate  the 
Commission's  general  market  oversight 
responsibilities  and  authorize  the 
Commission  to  require  this  information. 
In  particular,  section  4g(b)  of  the  Act 
requires  that  "[ejvery  registered  entity 
*.  *  *  maintain  daily  trading  records 

*  *  *  includ[ing]  such  information  as 
the  Commission  shall  prescribe  by 
rule,"  and  section  4g(d)  of  the  Act 
continues,  "[d]aily  trading  records  shall 
be  maintained  in  a  form  suitable  to  the 
Commission.  *  *  *  Reports  shall  be 
made  from  the  records  maintained 

*  *  *  in  such  form  as  the  Commission 
may  prescribe.  •  *  *  ••  Moreover, 
sections  8(a)(1)  an(^2(a)(l)(D)(iv)a)  of 
the  Act,  respectively,  permit  the  ^ 
Commission  to  "make  such 
investigations  as  it  deems  necessary  to 
ascertain  the  facts  regarding  the 
operations  of  boards  of  trade  *  *  * 
subject  to  the  provisions  of  this  Act" 


"  A  change  in  regulatory  status  would  include, 
among  other  things,  suspension  of  registration 
pursuant  to  an  order  by  the  SEC,  a  switch  in  SEC 
registration  from  "alternative  trading  system"  to 
"national  securities  exchange,"  or  suspension  or 
revocation  of  membership  by  a  registered  futures 
association. 

'*  See  note  12. 

'>  A  change  in  the  clearing  bcilities  utilized  by 
an  SFPCM  would  be  included  in  this  category. 

'"Similar  to  proposed  regulation  41.31,  if  a  board 
of  trade  previously  filed  documents  with  the  SEC 
containing  information  which  would  satisfy  any  of 
these  proposed  informational  requirements,  the 
Commission  would  accept  copies  of  such 
documents  in  lieu  of  the  required  information. 


and  to  make  "such  reasonable  periodic 
or  special  examinations  *   *   *  as  the 
Commission  deems  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  this 
Act.  *   *   *  "  17  Under  section  3  of  the 
Act,  the  Commission  also  has  general 
responsibilities,  among  others,  to 
prevent  manipulation  and  other 
disruptions  to  market  integrity,  to 
enstue  the  financial  integrity  of  all 
transactions  subject  to  the  Act,  and  to 
protect  all  market  participants  from 
fraud. 

Proposed  regulation  41.32  is  not 
meant  to  be  an  exhaustive  list  of  SFPCM 
regulatory  requirements.  It  would 
simply  establish  several  additional 
reporting  requirements  which  the 
Commission  believes  are  necessary  to 
carry  out  its  statutory  mandate  relative 
to  SFPCMs.  Among  others,  the 
Commission  emphasizes  that  SFPCMs 
must  comply  with  the  requirements  of 
part  16  of  the  Commission's 
regulations,!"  ^Qtl  must  provide  the 
Commission  access  to  any  books  and 
records  relating  to  transactions 
conducted  in  reliance  on  its  designation 
as  a  contract  market  in  security  futures 
products.!"  The  Commission  reiterates 
that  SFPCMs  would  remain  subject  to 
all  other  applicable  requirements  of  the 
Act  and  regulations  thereunder.  *° 

Additionally,  the  Commission  has 
authority  under  Section  4i  of  the  Act  to 
collect  information  on  the  positions  of 
large  traders. ^^  This  information 
ordinarily  is  provided  to  the 
Commission  by  futures  commission 
mercihants  ("FCMs"),  clearing  memben, 
and  foreign  brokers,  pursuant  to  part  17 
of  the  Commission's  regulations.  Part  17 
will  apply  to  the  trading  of  security 


>'Tha  Commiuion'i  authority  under  Mction 
2(a)(l)(D)(ivj(I)  of  the  Act  ii  subject  to  certain 
limitations  appearing  later  in  that  provision. 

>*  The  Commission  will  consider  its  need  for  data 
under  part  16  once  it  becomes  more  apparent  how 
security  futures  products  will  be  listed  by  section 
5  designated  contract  markets,  5a  DTFs,  and  section 
5f  SFPCMs.  The  Commission  will  endeavor  to  limit 
its  requests  to  information  deemed  necessary  for 
routine  market  surveillance. 

■■The  Commission's  authority  to  require  access 
to  books  and  records  by  SFPCMs  can  be  found  in 
sections  4(a)(3).  4(b],  9g(b),  and  4g(dJ  of  die  Ad,  in 
addition  to  Commission  regulation  1.31.  which 
would  be  reserved  under  the  Commission's 
proposed  regulatory  reform  rulemaking.  See  66  FR 
14262  (Mar.  9,  2001). 

«>  See  note  22. 

"  Section  4i  of  the  Act  prohibits  any  person  to 
"have  or  obtain  a  long  or  short  position  in  any 
commodity  or  any  future  of  such  commodity  eq\ial 
to  or  in  excess  of  such  amount  as  shall  be  fixed 
bom  time  to  time  by  the  Commission,  unless  such 
person  files  or  causes  to  be  filed  with  the  properly 
designated  officer  of  the  Commission  such  reports 
regarding  any  [such]  transactions  or  positions  •   •   * 
as  the  Commission  may  by  rule  or  regulation 
require  *   *   *." 
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futures  products.  However,  the 
Commission  is  concerned  that,  in 
certain  instances,  part  17  might  fail  to 
capture  large  trader  information  for 
security  futures  products.  For  example, 
if  an  ATS  operates  a  non-intermediated 
marketplace  and  notice-designates  as  an 
SFPCM,  it  is  not  clear  who  would  be 
responsible  for  providing  to  the 
Commission  any  large  trader 
information  arising  out  of  security 
futiu^s  product  transactions  conducted 
on  that  marketplace.  The  Commission 
contemplates  amending  part  17  so  that, 
in  such  circiimstances,  the  ATS  itself 
would  be  required  to  provide  large 
trader  position  information  that 
otherwise  would  be  provided  by  an 
FCM.  The  Commission  requests 
comment  regarding  this  approach.  More 
generally,  the  Commission  invites 
comment  on  whether  there  are  other 
potential  circumstances  under  which 
large  trader  position  information  might 
not  be  captured  by  part  17,  in  its  current 
form,  particularly  in  Ught  of  this 
proposed  rulemaking. 

D.  Regulations  41.33(a)-(f).  41.34.  and 
140. 99— Exemptions 

Section  5f(b)(4)(A)  of  the  Act  provides 
that  the  Commission  "by  rule, 
regulation  or  order,  may  conditionally 
or  imconditionally  exempt"  any  board 
of  trade  designated  as  an  SFPCM  from 
any  provisions  of  the  Act  or  regulations 
thereimder,  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  is  consistent 
with  the  protection  of  investors.  Section 
5f(b)(4)(B)  directs  the  Commission  to 
determine  the  procedures  by  which  an 
exemptive  order  imder  section 
5f(b)(4)(A)  shall  be  granted,  and  vests 
the  Commission  with  sole  discretion  to 
decline  to  entertain  any  application  for 
such  an  order. 

Accordingly,  the  Commission  today 
proposes  regulation  41.33.  This 
provision  would  require  an  SFPCM 
seeking  an  exemption  to  file  an 
application  with  the  Commission 
containing  various  information, 
including:  the  name  and  address  of  the 
SFPCM  requesting  relief,  and  a  contact 
person  at  the  SFPCM;  a  certification  that 
the  SEC  registration  of  the  SFPCM  is  not 
suspended  pursuant  to  an  order  of  the 
SEC;  an  identification  of  the 
provision(s)  from  which  the  SFPCM  is 
requesting  relief  and,  if  appUcable, 
whether  the  SFPCM  is  subject  to  similar 
SEC  provisions;  the  type  of  relief 
sought;  and  an  explanation  of  the  need 
for  relief,  including  the  extent  to  which 
such  relief  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors. 


The  Commission  woiUd  have  90  days 
to  review  the  application,  but  could  stay 
the  review  period  at  any  time  if  it 
determines  that  the  application  is 
materially  incomplete.  Moreover,  the 
Commission  could,  in  its  sole 
discretion,  decline  to  entertain  an 
application  for  any  reason,  without 
explanation,  at  any  time  during  the 
review  period.  These  exemptive  order 
procedures  would  become  an 
enumerated  exception  to  the 
applicability  of  Commission  Regulation 
140.99,  which  governs  generally  the 
form  and  manner  of  requests  for 
exemptive  letters. 

The  Commission  also  proposes  new 
regulation  41.34,  which  would  Ust  the 
provisions  of  the  Act  from  which 
SFPCMs  would  be  exempted.  At  this 
time,  the  Commission  proposes  that 
regulation  41.34(a)  list  each  of  the 
statutory  provisions  eniunerated  in 
section  5flh)(l)  of  the  Act.22  In  addition, 
regulation  41.34(b)  would  include 
section  6(a)  of  the  Act,  which  addresses 
appUcations  for  designation  as  a 
contract  market  generally  and  also  the 
Commission's  review  of  such 
appUcations.  The  Commission  believes 
that  including  section  6(a)  in  regidation 
41.34  would  eliminate  any  potential 
confusion  about  its  applicability  to 
SFPCMs  and  would  make  clear  that  the 
general  contract  market  requirements  of 
the  Commission's  proposed  part  38 
would  not  apply  to  SFPCMs. ^^  Because 
SFPCMs  are  exempted  from  sections  5 
and  5c  of  the  Act,^*  and  those 
provisions  are  the  source  for  much  of 
the  authority  for  part  38,  the 
Commission  believes  that  SFPCMs 
would  not  have  been  subject  to  part  38. 
However,  because  proposed  §  38.1, 
addressing  the  "scope"  of  part  38 
generally,  states  that  "[t]he  provisions  of 
this  part  38  shall  apply  to  every  board 
of  trade  or  trading  faaility  that  has  been 
designated  as  a  contract  market  in  a 
commodity  under  section  6  of  the 
Act,"  ^^  the  Commission  believes  that 


"  Section  SifbHl)  of  the  Act  states— 
A  national  securities  exchange,  national 
securities  association,  or  alternative  trading  system 
that  is  designated  as  a  contract  market  pursuant  to 
section  5f  shall  be  exempt  from  the  following 
provisions  of  this  Act  and  the  rules  thereunder. 

(A)  Subsections  (c),  (e),  and  (g)  of  section  4c. 

(B)  Section  4j. 

(C)  Section  5. 

(D)  Section  Sc. 

(E)  Section  6a. 

(F)  Section  8(d). 
(C)  Section  9(f). 
(H)  Section  16. 
"See  note  11. 
"  See  note  22. 

2^  The  Commission  likely  Mrill  change  the  phrase 
"section  6  of  the  Act"  in  proposed  §§  38.1  and  38.2 
to  "section  6(a)  of  the  Act"  when  part  38  becomes 


specifically  exempting  SFPCMs  from 
section  6(a)  of  the  Act  would  further 
clarify  that  part  38  is  inapplicable  to 
SFPCMs.2e 

In  addition  to  the  proposals  above,  the 
Commission  seeks  comment  from 
boards  of  trade  and  other  interested 
persons  regarding  whether  there  are  any 
other  provisions  of  the  Act  or 
regulations  thereunder  from  which 
SFPCMs  should  be  exempt  by 
regulation.  The  Commission  is 
particularly  interested  in  commenters' 
views  regarding,  among  other  things,  the 
interplay  between  the  enimierated 
exemptions  in  sections  5f(b)(l)  and  (2) 
of  the  Act  and  the  Commission's 
regulations  generally.^^ 

E.  Regulation  41.33(g} — Delegation  of 
Authority 

Finally,  the  Commission  also 
proposes  to  delegate  to  the  Director  of 
the  Division  of  Trading  and  Markets  and 
the  Director  of  the  Division  of  Economic 
Analysis,  jointly,  with  the  concurrence 
of  the  Commission's  (General  Counsel, 
the  authority  to  grant  or  deny 
applications  for  exemptive  orders  under 
proposed  regulation  41.33.  This 
proposed  delegation  of  authority  is 
intended  to  expedite  the  procedures 
described  in  proposed  regulation  41.33 
and  place  responsibility  for  them  with 
those  Commission  staff  members  most 
directly  involved  in  the  relevant 
matters.  The  Ck)mmission  believes  that 
this  delegation  would  maximize 
regxilatory  efficiency  with  respect  to 
these  applications. 


final.  The  reason  for  this  distinction  is  that  other 
subsections  in  section  6  of  the  Act  would  continue 
to  apply  to  SFPCMs.  Likewise,  although  the 
inapplicability  to  SFPCMs  of  proposed  part  40  i« 
more  certain,  the  Commission  contemplates 
changing  the  definition  of  "contract  market"  in 
proposed  §40.1  so  that  it  explicitly  excludes 
SFPCMs. 

'■  Notwithstanding  the  Commission's  belief  that 
its  proposed  part  38  rulemaking  would  not  apply 
to  SFPCMs,  the  Commission  particularly  seeks 
comment  on  whether  any  of  the  provisions  of  part 
38  would  focilitate  the  Gsmmission's  ability  to 
carry  out  its  statutory  mandate  with  respect  to 
SFPCMs  and,  thus,  whether  any  such  provisions 
should  be  incorporated  into  proposed  regulation 
41.32. 

"Comments  should  indicate  which  provisions  of 
the  Act  and  regulations  thereunder  would  be 
captured  by  the  exemption  in  section  5f(b)(2)  of  the 
Act.  That  provision  reads: 

An  alternative  trading  system  that  is  a  designated 
contract  market  under  this  section  shall  be  required 
to  be  a  member  of  a  futures  association  registered 
under  section  17  and  shall  be  exempt  from  any 
provision  of  this  Act  that  would  require  such 
alternative  trading  system  to — 

(A)  Set  rules  governing  the  conduct  of  subscribers 
other  than  the  conduct  of  such  subscribers'  trading 
on  such  alternative  trading  system:  or 

(B)  Discipline  subscribers  other  than  by  exclusion 
from  trading. 
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m.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),28  requires  that  agencies,  in 
proposing  regulations,  consider  the 
impact  of  those  regulations  on  small 
businesses.  The  regulations  discussed 
herein  would  affect  boards  of  trade 
seeking  to  be  designated  as  a  contract 
market  in  security  futures  products 
under  notice  procedures  promulgated 
pursuant  to  section  5f(a)  of  the  Act.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  regulations 
on  such  entities  in  accordance  with  the 
RFA.29  The  Commission  determined 
that  contract  markets  are  not  small 
entities  for  the  purpose  of  the  RFA.'° 

The  Commission  further  notes  that 
section  252  of  the  dlFMA  requires  the 
Commission  to  promulgate  these 
regulations.  Moreover,  the  regulations 
proposed  herein  woidd  not  impose  any 
new  burdens  upon  entities  seeking  to  be 
designated  as  an  SFPCM  pursuant 
section  5f(a)  of  the  Act.  Rather,  these 
regulations  would  facilitate  exemptive 
relief  frt)m  the  more  burdensome 
requirements  in  sections  5  and  5a  of  the 
Act,  and  regulations  thereimder,  that 
otherwise  would  be  applicable  to 
entities  seeking  to  list  security  futures 
products  for  trading.  Therefore,  the 
Commission  believes  that  the  adoption 
of  these  regulations  would  reduce  the 
.burden  of  compliance  by  such  entities. 

1 1  Accordingly,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  regulations  proposed  herein 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  nonetheless 
requests  comment  on  the  impact  these 
proposed  regulations  may  have  on  small 
entities. 

B.  Paperwork  Reduction  Act 


The  regulations  proposed  herein 
would  contain  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995 
("PRA"),  the  Commission  has  submitted 
a  copy  of  this  part  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
its  review. 3* 


»*5  U.S.C.  601  et  seq.  (1994  and  Supp.  U  1996). 

"47  CFR  18618  (April  30, 1982). 

»47FR  at  18619-20. 

"  44  U.S.C  3501  et  seq.  An  agency  may  not 
I  ponsor,  and  a  person  is  not  required  to  respond  to, 
{ iny  information  collection  unless  it  displays  a 
currently  valid  OMB  control  number. 


Collection  of  Information 

Part  41,  relating  to  security  futures 
products,  OMB  Control  Number  3038- 
AB82. 

The  burden  associated  with  proposed 
regulation  41.31  is  estimated  to  be  100 
hours,  which  will  result  from 
designation  as  SFPCMs  of  various 
boards  of  trade  that  are  otherwise 
subject  to  SEC  jurisdiction.  The 
estimated  burden  of  the  proposed  new 
regulation  was  calculated  as  follows: 

Estimated  number  of  respondents:  20. 

Reports  annually  by  each  respondent: 
1. 

Total  annual  responses:  20. 

Estimated  average  number  of  hours  ■ 
per  response.- 5. 

Estimated  total  number  of  hours  of 
annual  burden  in  fiscal  year:  100. 

The  burden  associateo  with  proposed 
regidation  41.32  is  estimated  to  be  600 
hours,  which  will  result  from 
continuing  obligations  of  SFPCMs  to  file 
information  with  the  Commission.  The 
estimated  burden  of  the  proposed  new 
regulation  was  calculated  as  follows: 

Estimated  number  of  respondents:  20. 

Reports  annually  by  each  respondent: 
10. 

Total  aimual  responses:  200. 

Estimated  average  number  of  hours 
per  response:  3. 

Estimated  total  number  of  hours  of 
annual  burden  in  fiscal  year:  600. 

The  burden  associated  with  proposed 
regulation  41.33  is  estimated  to  be  500 
hours,  which  will  result  from 
applications  for  exemptions  by  SFPCMs. 
Tlie  estimated  burden  of  the  proposed 
new  regulation  was  calculated  as 
follows: 

Estimated  number  of  respondents:  20. 

Reports  annually  by  each  respondent: 
1. 

Total  annual  responses:  20. 

Estimated  average  number  of  hours 
per  response:  25. 

Estimated  total  number  of  hours  of 
annual  burden  in  fiscal  year:  500. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235  New  Executive 
Office  Building,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the 
Commodity  Futures  Trading 
Commission. 

The  Commission  considers  comments 
by  the  public  on  this  proposed 
collection  of  information  in: 

•  Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the  . 
functions  of  the  Commission,  including 
whether  the  information  will  have  a 
practical  use; 


•  Evaluating  the  accuracy  of  the 
(Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  collection 
of  information  on  those  who  are 
required  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechatiical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  A  comment  to  OMB  is 
most  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Commission  on  the  proposed 
regulations. 

(Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 
Street,  NW..  Washington,  DC  20581. 
(202)  418-5160. 

C.  Cost-Benefit  Analysis 

Section  15  of  the  Act,  as  amended  by 
section  119  of  the  CFMA,  requires  the 
Commission,  before  promulgating  a  new 
regulation  under  the  Act,  to  consider  the 
costs  and  bene^s  of  the  Commission's 
action.  The  Commission  recently 
applied  the  cost-benefit  provisions  of 
section  15  for  the  first  time  with  respect 
to  a  final  rulemaking,^^  and  understands 
that  section  15,  as  amended,  does  not 
require  the  Commission  to  quantify  the 
costs  and  benefits  of  a  new  regulation  or 
determine  whether  the  benefits  of  the 
regulation  outweigh  its  costs. 

The  amended  section  15  further 
specifies  that  costs  and  benefits  shall  be 
evaluated  in  light  of  five  broad  areas  of 
market  and  public  concern:  (1) 
Protection  of  market  participants  and 
the  pubUc;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price 
discovery;  ^^  (4)  sound  risk  management 
practices;  and  (5)  other  public  interest 
considerations.  The  Commission  may, 
in  its  discretion,  give  greater  weight  to 
any  one  of  the  five  enumerated  areas  of 
concern  and  may,  in  its  discretion, 
determine  that,  notwithstanding  its 


"66  FR  20740  (Apr.  25,  2001). 
"  Price  discovery  is  not  a  concern  relevant  to  this 
rulemaking. 
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costs,  a  particular  regxilation  was 
necessary  or  appropriate  to  protect  the 
public  interest  or  to  effectuate  any  of  the 
provisions  or  to  accomplish  any  of  the 
purposes  of  the  Act. 

The  main  areas  of  concern  relevant  to 
this  proposal  are  the  first  two  set  forth 
in  the  Act,  "protection  of  market 
participants  and  the  public"  and 
"efficiency,  competitiveness  and 
financial  integrity  of  the  futiues 
markets."  The  Commission  notes  that 
the  CFMA  specifically  mandates  that 
certain  boards  of  trade  be  notice- 
designated  by  the  Commission  as  a 
contract  market  if  they  seek  to  Ust  or 
trade  secmity  futiu^s  products  only, 
and  that  procediues  be  established  by 
the  Commission  for  such  entities  to  . 
apply  for  exemptions  from  the  Act  or 
regulations  thereunder.  Further,  the 
Commission  believes  that  these 
additional  registrants  may  promote  the 
efficiency  and  competitiveness  of  those 
futxues  markets  on  which  seouity 
future  products  may  be  traded  and,  in 
turn,  may  serve  to  promote  the  financial 
integrity  of  those  markets.  The 
Commission  has  endeavored  to  impose 
minimal  costs — i.e.,  only  necessary 
disclosiue  and  recordkeeping — on  any 
of  the  entities  involved,  so  that  the 
benefits  of  the  notice-designation  and 
exemptive  processes  intended  by 
Congress  can  be  fully  reahzed.  The 
Commission  further  notes  that 
submitting  an  application  for  exemptive 
relief  is  not  required  of  SFPCMs,  but 
rather  elected  on  a  voluntary  basis. 

Listof  Subiects  • 

17CFRPart41 

Contract  markets,  reporting  and 
recordkeeping  requirements,  security 
futures  products. 

17  CFR  Part  140 

Authority  delegations. 

For  the  reasons  discussed  in  the 
preamble,  the  Commission  hereby 
proposes  to  amend  Chapter  I  of  Title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  41— SECURITY  FUTURES 
PRODUCTS 

1.  The  authority  citation  for  Part  41 
would  be  revised  to  read  as  follows: 

Authority:  Pub.  L.  106-554. 114  Stat.  2763, 
Sections  251  and  252. 

2.  Section  41.1  would  be  added  as 
follows: 

§41.1    Definitions. 

For  piuposes  of  this  part: 

(a)  Alternative  trading  system  shall 

have  the  meaning  set  forth  in  section 

la(l)oftheAct. 


(b)  Board  of  Trade  shall  have  the 
meaning  set  forth  in  section  la(2)  of  the 
Act. 

(c)  National  securities  association 
means  a  board  of  trade  registered  with 
the  Seciuities  and  Exchange 
Conunission  pursuant  to  section  15A(a) 
of  the  Seciuities  Exchange  Act  of  1934. 

(d)  National  securities  exchange 
means  a  board  of  trade  registered  with 
the  Securities  and  Exchange 
Commission  pursuant  to  section  6(a)  of 
the  Seciuities  Exchange  Act  of  1934. 

(e)  Rule  shall  have  the  meaning  set 
forth  in  Commission  regulation 
1.41(a)(1). 

(f)  Security  futures  product  shall  have 
the  meaning  set  forth  in  section  la(32) 
of  the  Act. 

3.  Section  41.31  would  be  added  as 
follows: 

§41.31    Dsslgnatad  contract  marlcsts  in 
security  futures  products — notice- 
designation  requirements. 

(a)  Any  board  of  trade  that  is  a 
national  securities  exchange,  a  national 
seciuities  association,  or  an  alternative 
trading  system,  and  that  seeks  to  operate 
as  a  designated  contract  market  in 
security  futures  products  imder  section 
5f  of  the  Act,  shall  so  notify  the 
Commission.  Such  notification  shall  be 
filed  with  the  Secretary  of  the 
Commission  at  its  Washington,  DC, 
headquarters,  in  either  electronic  or 
hard  copy  form,  shall  be  labeled  as 
"Notice  of  Designation  as  a  Contract 
Market  in  Security  Futures  Products," 
and  shall  include: 

(1)  The  name  and  address  of  the  board 
of  trade; 

(2)  The  name  and  telephone  number 
of  a  contact  person  designated  to  receive 
communications  from  the  Commission 
on  behalf  of  the  board  of  trade; 

(3)  A  description  of  the  security 
futures  products  that  the  board  of  trade 
intends  to  make  available  for  trading, 
including  an  identification  of  all 
facilities  that  would  clear  transactions 
in  security  futures  products  on  behalf  of 
the  board  of  trade; 

(4)  A  copy  of  the  current  rules  of  the 
board  of  trade;  and 

(5)  a  certification  that  the  board  of 
trade — 

(i)  will  not  list  or  trade  any  contracts 
of  sale  for  futiue  delivery,  except  for 
security  futures  products; 

(ii)  is  registered  with  the  Securities 
and  Exchange  Commission  as  a  national 
securities  exchange,  national  securities 
association,  or  alternative  trading 
system,  and  such  registration  is  not 
suspended  pursuant  to  an  order  by  the 
Securities  and  Exchange  Commission; 

(iii)  will  meet  the  criteria  specified  in 
subclauses  (I)  through  (XI)  of  section 


2(a)(l)(D)(i)  of  the  Act,  except  as 
otherwise  provided  in  section 
2(a)(l)(D)(vi)  of  the  Act.  for  each 
specific  security  futures  product  that  the 
board  of  trade  intends  to  make  available 
for  trading; 

(iv)  will  comply  with  the  conditions 
for  designation  under  this  section  and 
section  5f  of  the  Act,  including  a 
specific  representation  by  any 
alternative  trading  system  that  it  is  a 
member  of  a  futures  association 
registered  under  section  17  of  the  Act; 
and 

(v)  will  comply  with  the  continuing 
obligations  of  regulation  41.32. 

(b)  A  board  of  trade  which  files  notice 
with  the  Commission  under  this  section 
shall  be  deemed  a  designated  contract 
market  in  security  futures  products 
upon  the  Commission's  receipt  of  such 
notice.  Accordingly,  the  Commission 
shall  send  prompt  acknowledgment  of 
receipt  to  the  filer. 

(c)  Designation  as  a  contract  market  in 
security  futures  products  pursuant  to 
this  section  shall  be  deemed  suspended 
if  the  board  of  trade: 

(1)  Lists  or  trades  any  contracts  of  sale 
for  future  delivery,  except  for  seciuity  - 
futures  products;  or 

(2)  Has  its  registration  as  a  national 
securities  exchange,  national  securities 
association,  or  alternative  trading 
system  suspended  pursuant  to  an  order 
by  the  Securities  and  Exchange 
Commission. 

4.  Section  41.32  would  be  added  as 
follows: 

§41.32    Designated  contract  markets  in 
security  futures  products— continuing 
obligations. 

(a)  A  board  of  trade  designated  as  a 
contract  market  in  security  futures 
products  piusuant  to  Commission 
regulation  41.31  shall: 

(1)  Notify  the  Conunission  of  any 
change  in  its  regulatory  status  with  the 
Securities  and  Exchange  Commission  or 
with  a  futures  association  registered 
imder  section  17  of  the  Act; 

(2)  Comply  with  the  filing 
requirements  of  section  2(a)(l)(D){vii)  of 
the  Act  each  time  the  board  of  trade  lists 
a  security  futures  product  for  trading; 

(3)  Consistent  with  any  requirements 
established  by  the  Commission,  provide 
the  Commission  with  any  new  rules  or 
rule  amendments  that  relate  to  the 
trading  of  security  futures  products, 
including  botb  operational  rules  and  the 
terms  and  conditions  of  products  listed 
for  trading  on  the  facility,  prompUy  after 
final  implementation  of  such  rules  or 
rule  amendments;  and 

(4)  Upon  request,  file  prompUy  with 
the  Conunission — 

(i)  such  information  related  to  its 
business  as  a  designated  contract  market 


t 
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security  futures  products  as  the 
lommission  may  request;  and 
(ii)  a  written  demonstration, 
Containing  such  supporting  data  and 
bther  information  and  documents  as  the 
^mmission  may  specify,  that  the  board 
^f  trade  is  in  compliance  with  one  or 
more  applicable  provisions  of  the  Act  or 
tegulations  thereunder  as  specified  in 
the  request. 

'   (b)  Except  as  exempted  under  section 
^f(b)  of  the  Act  or  under  Commission 
fegulations  41.33  and  41.34,  any  board 
of  trade  designated  as  a  contract  market 
in  security  futures  products  pursuant  to 
Commission  regulation  41.31  shall  be 
Subject  to  all  applicable  requirements  of 
the  Act  and  regulations  thereimder. 
Failure  to  comply  shall  subject  the 
board  of  trade  to  Commission  action 
imder,  among  other  provisions,  sections 
6e  and  6(b)  of  the  Act. 
'   5.  Section  41.33  would  be  added  as 
follows: 

§41.33    Designated  contract  marlcets  in 
•ecurity  futures  products — applications  for 
exemptive  orders. 

I    (a)  Any  board  of  trade  designated  as 
k  contract  market  in  security  futiues 
i)roducts  pursuant  to  Commission 
tegulation  41.31  may  apply  to  the 
Commission  for  an  exemption  from  any 

S revision  of  the  Act  or  regulations 
lereunder.  Except  as  provided  in 
Sections  5f(b)(l)  and  5f(b)(2)  of  the  Act, 
the  Commission  shall  have  sole 
^scretion  to  exempt  a  board  of  trade, 
Conditionally  or  unconditionally,  from 
any  provision  of  the  Act  or  regulations 
thereunder  pursuant  to  this  section.  The 
Commission  may  issue  such  an 
exemptive  order  in  response  to  an 
application  only  to  the  extent  it  finds, 
liter  review,  that  the  issuance  of  an 
Exemptive  order  is  necessary  or 
appropriate  in  the  public  interest  and  is 
consistent  with  the  protection  of 
investors. 

f   (b)  Each  application  for  exemptive 
relief  must  comply  with  the 
Requirements  of  this  section.  The 
Commission  may,  in  its  sole  discretion, 
decline  to  entertain  any  application  for 
^  exemptive  order  under  this  section 
Without  explanation;  provided, 
however,  that  the  Commission  shall 
notify  the  board  of  trade  of  such  a 
decision  in  writing. 
1    (c)  Application  requirements. 

(1)  Each  application  for  an  exemptive 
prder  made  piusuant  to  this  section 
inust  include: 

[    (i)  The  name  and  address  of  the  board 
of  trade  requesting  relief,  and  the  name 
and  telephone  number  of  a  person 
whom  Commission  staff  may  contact  to 
obtain  additional  information  regarding 
the  request; 


(ii)  A  certification  that  the  registration 
of  the  board  of  trade  is  not  suspended 
pursuant  to  an  order  of  the  Securities 
and  Exchange  Commission; 

(iii)  The  provision(s)  of  the  Act  or 
regulations  thereunder  from  which  the 
board  of  trade  seeks  relief  and,  if 
applicable,  whether  the  board  of  trade  is 
otherwise  subject  to  similar  provisions 
as  a  result  of  Securities  and  Exchange 
Commission  jurisdiction;  and 

(iv)  The  type  of  relief  requested  and 
the  order  sought;  an  explanation  of  the 
need  for  relief,  including  all  material 
facts  and  circumstances  giving  rise  to 
the  request;  and  the  extent  to  which 
such  relief  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors. 

(2J  Each  application  must  be  filed 
with  the  Secretary  of  the  Commission  at 
its  Washington,  DC,  headquarters,  in 
either  electronic  or  hard  copy  form, 
signed  by  an  authorized  representative 
of  the  board  of  trade,  and  labeled 
"AppUcation  for  an  Exemptive  Order 
pursuant  to  Commission  regxUation 
41.33." 

(d)  Review  period:  (1)  The 
Commission  shall  have  90  days  upon 
receipt  of  an  application  for  an 
exemptive  order  in  which  to  make  a 
determination  as  to  whether  such  relief 
should  be  granted  or  denied. 

(2)  The  Commission  may  request 
additional  information  from  the 
applicant  at  any  time  prior  to  the  end  of 
the  review  period. 

(3)  The  Commission  may  stay  the 
review  period  if  it  determines  that  an 
application  is  materially  incomplete; 
provided,  however,  that  this  paragraph 
does  not  limit  the  Commission's 
authority,  imder  paragraph  (b)  of  this 
section,  to  decline  to  entertain  an 
application. 

Ce)  Upon  conclusion  of  the  review 
period,  the  Commission  shall  issue  an 
order  granting  or  denying  relief,  or 
granting  relief  subject  to  conditions; 
provided,  however,  that  the 
Commission's  obligations  imder  this 
paragraph  shall  not  limit  its  authority, 
under  paragraph  (b)  of  this  section,  to 
decline  to  entertain  an  application.  The 
Commission  shall  notify  the  board  of 
trade  in  writing  of  its  decision  to  grant 
or  deny  relief  under  this  paragraph. 

(f)  An  application  for  an  exemptive 
order  may  be  withdrawn  by  the 
applicant  at  any  time,  without 
explanation,  by  filing  w\\h  the  Secretary 
of  the  Commission  a  written  request  for 
withdrawal,  signed  by  an  authorized 
representative  of  the  board  of  trade. 

(g)  The  Commission  hereby  delegates, 
until  it  orders  otherwise,  to  the  Director 
of  the  Division  of  Trading  and  Markets 
and  the  Director  of  the  Division  of 


Economic  Analysis,  jointly,  with  the 
concurrence  of  the  General  Counsel, 
authority  to  make  determinations  on 
applications  for  exemptive  orders 
pursuant  to  this  section;  provided, 
however,  that: 

(1)  the  Director  of  the  Division  of 
Trading  and  Markets  or  the  Director  of 
the  Division  of  Economic  Analysis  may 
submit  to  the  Commission  for  its 
consideration  any  matter  which  has 
been  delegated  pursuant  to  paragraph 
(g)  of  this  section;  and 

(2)  nothing  in  this  section  shall  be 
deemed  to  prohibit  the  Commission,  at 
its  election,  from  exercising  the 
authority  delegated  to  the  Director  of  the 
Division  of  Trading  and  Markets  and  the 
Director  of  the  Division  of  Economic 
Analysis  under  paragraph  (g)  of  this 
section. 

6.  Section  41.34  would  be  added  as 
follows: 

§  41 .34    Designated  contract  martcets  in 
security  futures  products— exempt 
provisions. 

Any  board  of  trade  notice-designated 
as  a  contract  market  in  security  futures 
products  pursuant  to  Commission 
regulation  41.31  also  shall  be  exempt 
from: 

(a)  the  following  provisions  of  the 
Act,  pursuant  to  section  5f(b)(l)  of  the 
Act: 

(1)  section  4c(c); 

(2)  section  4c(e); 

(3)  section  4c(g);  ^ 

(4)  section  4j; 

(5)  section  5; 

(6)  section  5c; 

(7)  section  6a; 

(8)  section  8(d); 

(9)  section  9(f); 

(10)  section  16;  and 

(b)  section  6(a)  of  the  Act,  pursuant  to 
section  5f(b)(4)  of  the  Act. 

PART  140— ORGANIZATION. 
FUNCTIONS,  AND  PROCEDURES  OF 
THE  COMMISSION 

7.  The  authority  citation  for  Part  140 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  4a  and  12a. 

8.  Section  140.99  is  amended  by 
adding  new  paragraph  (i)(3)  as  follows: 

§  1 40.99    Requests  for  exemptive,  no- 
action  and  Interpretive  letters. 

•        *        •        *        • 

(i)*  *  * 

(3)  Requests  for  exemption  pursuant 
to  Commission  regulation  41.33. 

Issued  in  Washington,  DC  oa  May  22.  2001 
by  the  Commission. 
lean  A.  Webb, 

Secretary  of  the  Commission. 
[PR  Doc.  01-13316  Filed  5-30-01:  8:45  am] 
BiLUNG  cooe  aaei-oi-p 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD  OS-01-006] 
RIN2115-AE84 

Regulated  Navigation  Area;  Cape  Fear 
River  and  Norttieast  Cape  Fear  River, 
Wilmington,  North  Carolina 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
estabUsh  a  Regulated  Navigation  Area 
(RNA)  for  the  Cape  Fear  River  and 
Northeast  Cape  Fear  River.  This  action 
is  necessary  because  of  the  extensive 
channel  deepening  project  involving 
dredging,  drilling,  and  blasting  being 
undertaken  by  the  U.  S.  Army  Corps  of 
Engineers.  The  RNA  is  needed  to  ensiu« 
the  safety  of  vessels  transiting  the  Cape 
Fear  River  and  Northeast  Cape  Fear 
River  diuing  dredging,  drilling,  and 
blasting  operations  associated  with  the 
deepening  project. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
July  2,  2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  the  Waterways 
Management  Branch  (CGD05-01-006), 
Coast  Guard  Marine  Safety  OflBce 
Wilmington,  1502  23rd  Street, 
Wilmington,  NC  28405.  Or  deliver 
comments  to  the  Marine  Safety  Office  at 
the  same  address  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

The  Waterways  Management  Branch 
of  Coast  Guard  Marine  Safety  Office 
Wilmington  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office  Wilmington,  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  David  Dixon,  Asst.  Chief,  Port 
Operations  Department,  Coast  Guard 
Marine  Safety  Office  Wilmington  at 
(910)  772-2208,  or  the  Waterways 
Management  Branch  at  (910)  772-2180. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 


address,  identify  the  docket  number  for 
this  rulemaking  (CGD  05-01-006). 
indicate  the  specffic  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  woiild  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 
The  Coast  Guard  is  shortening  the 
comment  period  on  this  regulation  to  30 
days.  This  proposed  regulation  is 
necessary  because  of  the  safety  concerns 
associated  with  the  extensive  channel 
deepening  project.  The  drilling, 
blasting,  and  dredging  is  scheduled  to 
begin  on  01  August  2001 .  There  is 
insufficient  time  to  publish  a  rule  30 
days  before  the  project  begins  and 
provide  for  a  comment  period  longer 
than  30  days.  It  is  in  the  public  ititerest 
to  have  the  regulation  in  place  on  01 
August  2001  when  operations  resume. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  pubUc 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
Marine  Safety  Office  Wilmington  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
ndemaking.  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Cape  Fear  River  and  Northeast 
Cape  Fear  River  are  the  proposed  areas 
to  be  designated  as  a  RNA.  The 
proposed  RNA  is  to  enhance  vessel 
safety  dxiring  the  extensive  channel 
deepening  project  being  imdertaken  by 
the  U.  S.  Army  Corps  of  Engineers, 
which  involves  dredging,  drilling  and 
blasting  in  these  areas.  Current  channel 
depths  restrict  the  full  economy  of 
existing  and  future  generations  of  deep 
draft  vessels.  This  project,  which  is 
expected  to  last  approximately  six  years 
(completion  is  expected  by  2006).  will 
deepen  the  existing  channel  of  twenty 
five  (25)  feet  at  the  upstream  limits  of 
the  deepening  project  and  forty  (40)  feet 
at  the  entrance  channel  to  thirty  four 
(34)  feet  and  forty  four  (44)  feet, 
respectively,  to  accommodate  the 
deeper  draft  vessels. 

Dredging  work  within  the  RNA  will 
be  conducted  in  five  distinct  areas: 
Ocean  Bar  11.  Horseshoe  Shoal,  Passing 
Lane  &  Anchorage  Basin,  Big  Island,  and 
the  Northeast  Cape  Fear  River.  Drilling 


or  blasting  is  expected  to  occiu-  within 
the  Passing  Lane  &  Anchorage  Basin, 
Big  Island,  and  the  Northeast  Cape  Fear 
River  work  areas.  Drilling  and  blasting 
is  not  expected  to  occiu  at  the  Ocean 
Bar  n  and  Horseshoe  Shoal  work  areas 
although  dredging  will  still  take  place. 
During  the  project,  the  RNA  will  impose 
channel  restrictions  and  other  safety 
measures  to  facilitate  the  dredging 
operations  and  enhance  navigation 
safety.  The  area  has  been  and  will 
continue  to  be  available  for  use  by  the 
general  public.  The  marine  industry, 
and  other  users  of  the  Cape  Fear  River 
and  Northeast  Cape  Fear  River,  have 
been  consulted  by  the  U.  S.  Coast  Guard 
and  the  U.S.  Army  Corps  of  Engineers 
at  various  fora  throughout  the  past  year. 
The  parameters  of  the  RNA  are  a  direct 
result  of  the  comments  received  from 
the  marine  industry,  and  the  other  users 
of  the  waters,  and  information  obtained 
from  the  U.S.  Army  Corps  of  Engineers. 

Discussion  of  Proposed  Rule 

The  proposed  RNA  encompasses:  All 
waters  of  the  Cape  Fear  River  and 
Northeast  Cape  Fear  River  from  the  Bald 
Head  Shoal  Channel  (Entrance  Channel) 
to  mile  30.7  on  the  Northeast  Cape  Fear 
River. 

This  proposed  rule  is  necessary  to 
safeguard  marine  traffic  from  the 
dangers  of  the  dredging,  drilling,  and 
blasting  associated  with  the  deepening 
project.  Because  of  the  safety  issues 
involved,  all  mariners  are  reminded  to 
exercise  caution  while  transiting  or 
operating  in  the  RNA.  The  active  work 
areas,  control  vessels,  and  blast  sites 
will  be  identified  via  Broadcast  Notice 
to  Mariners  or  Local  Notice  to  Mariners. 
Control  vessels  shall  monitor  VHF-FM 
16. 

The  regiilations  are  divided  between 
vessel  types.  All  vessels  will  be  required 
to:  inform  themselves  of  the  active  work 
areas;  contact  and  receive  permission 
from  the  control  vessel  for  that  work 
area  before  entering  the  active  work 
area;  transit  active  work  areas  at  no 
wake  speed  or  the  minimum  speed 
necessary  to  maintain  steerage;  during 
blasting  operations  all  vessels  are 
prohibited  from  entering  an  area  of  500 
yards  siurounding  the  blast  site;  and 
upon  notification  of  a  misfire  or 
hangfire.  all  vessels  underway  in  the 
RNA  shall  proceed  to  clear  the  active 
work  area  in  which  the  misfire  or 
hangfire  occiured.  These  requirements 
are  to  provide  for  safe  navigation  within 
the  RNA. 

For  waterway  traffic  management 
purposes,  vessels  over  300  gross  tons 
and  tugs  with  tows  will  be  required  to 
contact  the  COTP  12  hours  before  vessel 
movement  within  the  RNA. 
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Specific  additional  restrictions  are 
also  proposed  for  certain  vessels 
operating  or  transiting  within  the  RNA. 
Vessels  of  300  gross  tons  or  greater  and 
tugs  with  tows:  will,  prior  to  entering 
the  RNA.  ensiu«  that  they  have 
sufficient  propulsion  and  directional 
control  to  safely  navigate  the  RNA 
\inder  the  prevailing  conditions;  will  be 
prohibited  from  meeting  or  overtaking 
vessels  of  300  gross  tons  or  greater  or 
tugs  with  tows  in  active  work  areas  or 
within  one  nautical  mile  of  an  active 
work  area.  Vessels  of  300  gross  tons  or 
greater  will  be  prohibited  from  entering 
the  RNA  when  they  are  advised  that  a 
misfire  or  hangfire  has  occurred.  For 
any  vessel  with  another  vessel/barge  in 
tow  transiting  an  active  work  area,  the 
hawser  or  wire  length  of  the  tow  must 
not  exceed  275  feet,  measured  from  the 
towing  bit  on  the  tug  to  the  point  where 
the  hawser  or  wire  connects  with  the 
towed  vessel  or  barge. 

The  proposed  RNA  will  only  be 
effective  during  the  months  of  August, 
September,  October,  November, 
December  and  January.  If  there  is  a  need 
to  extend  the  proposed  RNA  beyond 
those  months,  we  will  issue  a 
Temporary  Final  Rule  to  cover  that 
additional  time  period.  Publication  of 
these  Temporary  Final  Rules  will  be 
made  in  advance  in  the  Federal 
Register,  as  well  as  through  Local 
Broadcast  Notice  to  Mariners. 

The  Captain  of  the  Port.  Wilmington 
may,  upon  written  request,  authorize  a 
deviation  from  any  regulation  in  this 
section  if  it  is  foimd  that  the  proposed 
operations  can  be  done  safely. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediu-es  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26. 1979). 

For  the  following  reasons,  we  expect 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

(1)  This  rule  only  affects  a  limited 
area  of  water  for  limited  periods  of  time. 
Vessels  will  only  be  restricted  from 
transiting  the  work  areas  during  blasting 
operations.  The  estimated  delays 
resulting  from  blasting  are  expected  to 
last  no  longer  than  sixty  (60)  minutes 


and  occur  no  more  than  two  (2)  times 
daily  in  any  one  area. 

(2j  Requiring  vessels  over  300  gross 
tons  and  tugs  with  tows  to  contact  the 
COTP  12  hours  before  vessel  movement 
within  the  RNA  will  permit  the  COTP 
to  review  additional  traffic  management 
considerations  for  vessels  which  are 
tidal  dependent  or  draft  restrictive. 

(3)  If  deemed  necessary,  the  Captain 
of  the  Port,  Wilmington  may,  upon 
written  request,  authorize  a  deviation 
fi^m  any  regulation  in  this  section  if  it 
is  found  that  the  proposed  operations 
can  be  done  safely.  A  written 
application  for  deviation  must  be 
received  not  less  than  48  hours  before 
intended  operation  and  must  state  the 
need  and  describe  the  proposal. 

(4)  Advance  notifications  will  be 
made  to  the  local  maritime  community 
by  the  Local  Notice  to  Mariners, 
facsimile,  marine  information 
broadcasts,  and  at  Cape  Fear  Waterways 
Management  Council  meetings. 

(5)  Based  upon  discussions  with  and 
comments  received  from  the  maritime 
industry,  other  users  of  the  waterway, 
and  the  U.S.  Army  Corps  of  Engineers, 
the  proposed  regidations  have  been 
narrowly  tailored  in  scope  to  impose  the 
least  impact  on  maritime  interests  yet 
provide  the  level  of  safety  deemed 
necessary. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  nimiber  of  smaU  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C.  605 
(b)  that  this  Notice  of  Proposed 
Rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  would  affect  the  following  entities, 
some  of  which  might  be  small  entities: 
Shipping  companies,  towing  companies, 
dredging  companies,  commercial  fishing 
vessels  and  recreational  vessels. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think 
it  qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (PubUc  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  this  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compUance,  please  contact 
ENS  David  Dixon,  Asst.  Chief,  Port 
Operations,  Coast  Guard  Marine  Safety 
Office  Wilmington  at  (910)  772-2208  or 
the  Waterways  Management  Branch  at 
(910) 772-2180. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regiilation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  woiUd  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  efiiact  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Qvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biu-den. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
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significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figiire  2- 
1,  paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  fits  paragraph  34(g)  as  it 
establishes  a  Regulated  Navigation  Area. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Kfarine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciuity  measiues. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.540  to  read  as  follows: 

§  1 65.540    Regulated  ^4a vigation  Area; 
Cape  Fear  River,  Northeast  Cape  Fear  River, 
Wilmington,  Nortti  Carolina. 

(a)  Description  of  the  Regulated 
Navigation  Area  (RNA).  The  RNA 
encompasses  all  waters  of  the  Cape  Fear 
River  and  Northeast  Cape  Fear  River 
from  the  Bald  Head  Shoal  Channel 
(Entrance  Channel)  to  mile  30.7  on  the 
North  East  Cape  Fear  River. 

(b)  Work  areas.  Dredging  work  within 
the  RNA  will  be  conducted  in  five 
distinct  areas:  Ocean  Bar  11,  Horseshoe 
Shoal,  Passing  Lane  &  Anchorage  Basin, 
Big  Island,  and  the  Northeast  Cape  Fear 
River.  Drilling  or  blasting  is  expected  to 
occur  within  the  Passing  Lane  & 


Anchorage  Basin,  Big  Island,  and  the 
Northeast  Cape  Fear  River  work  areas. 
The  blast  sites  within  the  RNA,  will  be 
identified  and  made  available  to  the 
public  through:  Broadcast  Notice  to 
Mariners  or  Local  Notice  to  Mariners; 
direct  contact  with  the  control  vessel  on 
channel  16  VHF-FM;  direct  contact 
with  the  contractor;  or  through  the 
Captain  of  the  Port  on  VHF  marine  Band 
Radio,  channels  13  and  16;  or  at 
telephone  niimber  (910)  772-2200.  In 
addition,  dredge  and  blasting  companies 
will  have  a  control  vessel  present  at  the 
site  of  each  blast. 

(c)  Effective  period.  This  section  is 
effiactive  during  the  months  of  August, 
September,  October,  November, 
December,  and  January,  each  year. 

(d)  Definitions. 

Active  work  area  means  a  work  area 
in  which  blasting,  drilling,  or  dredging 
operations  are  currently  taking  place. 

Blasting  operations  means  tne 
detonation  of  explosives  on  the  river 
bottom. 

Blast  site  means  the  area  where 
explosive  material  is  handled  during 
loading,  including  the  perimeter  formed 
by  the  loaded  blast  holes  and  fifty  (50) 
feet  (15.2  meters)  in  all  directions  from 
loaded  holes. 

Captain  of  the  Port  means  the  Coast 
Guard  officer  designated  by  the 
Commandant  to  command  the  Captain 
of  the  Port  Zone  as  described  in  33  CFR 
part  3  subpart  3.25-20. 

Control  vessel  means  the  vessel  at  an 
active  work  area  which  coordinates 
operations  within  the  active  work  area. 

Hangfire  means  a  blast  that  fails  to 
detonate  at  initiation,  but  detonates  at  a 
later  time. 

Mile  means  the  distance  from  Bald 
Head  Shoal  Channel  (Entrance  Channel) 
to  a  point  up  river.  It  does  not  mean 
there  is  a  physical  aid  to  navigation  in 
the  channel  marking  the  distance.  Miles 
are  measured  as  statute  miles. 

Misfire  means  a  blast  that  fails  to 
detonate  completely  after  an  attempt  at 
initiation.  Also  the  explosive  material 
that  failed  to  detonate  as  planned. 

RNA  means  regulated  navigation  area. 

Work  area  means  those  places  within 
the  RNA  where  dredging,  drilling,  and 
blasting  shall  be  conducted. 

(e)  Description  of  Work  Areas  in  the 
RNA.  (1)  Ocean  Bar  II,  mouth  of  Cape 
Fear.  The  work  area  includes:  part  of 
Bald  Head  Shoal  Channel,  Smith  Island 
Channel,  Baldhead  Caswell  Channel, 
Southport  Channel,  Battery  Island 
Channel,  Lower  Swash  Channel,  and  the 
majority  of  Snows  Marsh  Channel.  The 
downstream  end  of  the  work  area 
(centerline  coordinates:  Latitude  33° 
50'43.668TJ.  Longitude  78°01'40.068'^ 
(NAD  1983))  is  located  southeast  of 


Cape  Fear  River  Channel  Lighted  Buoy 
8  (LL  30350),  approximately  2,560  feet 
east  of  the  centerline  of  the  existing 
Bald  Head  Shoal  Channel.  Upstream 
end  of  the  work  area  is  located  1 ,200 
feet  downstream  of  intersection  of 
Snows  Marsh  Channel  and  Horseshoe 
Shoal  Channel  at  tiim  six  (mile  7.5, 
approximately  1,150  feet  downstream  of 
Cape  Fear  River  Channel  Lighted  Buoy 
25  (LL  30530/39965)). 

(2)  Horseshoe  Shoal.  The  work  area 
includes:  Horseshoe  Shoal  Channel  and 
part  of  Snows  Marsh  Channel. 
Downstream  end  of  the  work  area  is 
located  1,200  feet  downstream  of 
intersection  of  Snows  Marsh  Channel 
and  Horseshoe  Shoal  Channel  (mile  7.5, 
approximately  1,150  feet  downstream  of 
Cape  Fear  River  Channel  Lighted  Buoy 
25  (LL  30530/39965)).  Upstream  end  of 
the  work  area  is  located  at  the 
intersection  of  Horseshoe  Shoal  Channel 
and  Reaves  Point  Channel  (mile  8.9,  at 
about  Cape  Fear  River  Channel  Lighted 
Buoy  27  (LL  30550/39945)). 

(3)  Big  Island.  The  work  area 
includes:  part  of  Keg  Island  Channel, 
Lower  Big  Island  Channel,  Upper  Big 
Island  Chaimel,  and  part  of  Lower 
Brunswick  Channel.  Downstream  end  of 
the  work  area  is  approximately  2,230 
feet  upstream  of  the  intersection  of 
Upper  Lilliput  Chaimel  and  Keg  Island 
Channel  (mile  18.6,  approximately 
1,320  feet  downstream  of  Cape  Fear 
River  Channel  Lighted  Buoy  46  (LL 
30765)  and  approximately  2,300  feet 
upstream  of  Cape  Fear  River  Channel 
Lighted  Buoy  44  (LL  30750)).  Upstream 
end  of  the  work  area  is  approximately 
2,680  feet  upstream  of  intersection  of 
Upper  Big  Island  Channel  and  Lower 
Brunswick  Channel  (mile  21.5, 
approximately  1,620  feet  upstream  of 
Cape  Fear  River  Channel  Lighted  Buoy 
56  (LL  30830)  and  approximately  590 
feet  downstream  of  the  Carolina  Power 
&  Light  Company  (CP&L)  overhead 
power  line  crossing). 

(4)  Passing  Lane  and  Anchorage 
Basin.  There  are  two  separate  work 
areas  for  this  contract,  separated  by  the 
Big  Island  Contract. 

(i)  Passing  Lane  work  area  is  located 
inunediately  downstream  of  the  Big 
Island  contract  work  area.  The  work 
area  includes:  Reaves  Point  Channel, 
Lower  Midnight  Channel,  Upper 
Midnight  Channel,  Lilliput  Channel, 
and  part  of  Keg  Island  Channel. 
Downstream  end  of  Passing  Lane  work 
area  is  the  intersection  of  Horseshoe 
Shoal  Channel  and  Reaves  Point 
Channel  (mile  8.9,  at  about  Cape  Fear 
River  Chaimel  Lighted  Buoy  27  (LL 
30550/39945)).  Upstream  end  of  the 
Passing  Lane  work  area  is 
approximately  2,230  feet  upstream  of 
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intersection  of  Upper  Lilliput  Channel 
and  Keg  Island  Channel  (mile  18.6, 
approximately  1,320  feet  downstream  of 
Cape  Fear  River  Chaimel  Lighted  Buoy 
46  (LL  30765)  and  approximately  2,300 
feet  upstream  of  Cape  Fear  River 
Channel  Lighted  Buoy  44  (LL  30750)). 

(ii)  Anchorage  Basin  work  area  is 
located  immediately  upstream  of  the  Big 
Island  contract  work  area.  The  work 
area  includes:  part  of  Lower  Brunswick 
Channel,  FourUi  East  Jetty  Channel, 
Between  Channel,  and  Anchorage  Basin 
Channel.  Downstream  end  of  Anchorage 
Basin  work  area  is  approximately  2,680 
feet  upstream  of  intersection  of  Upper 
Big  Island  Channel  and  Lower 
Bnmswick  Channel  (mile  21.5, 
approximately  1,620  feet  upstream  of 
Cape  Fear  River  Channel  Lighted  Buoy 
56  (LL  30830)  and  approximately  590 
feet  downstream  of  the  CP&L  overhead 
power  line  crossing).  Upstream  end  of 
Anchorage  Basin  work  area  is  the  Cape 
Fear  Memorial  Bridge  (mile  27.2). 

(5)  Northeast  Cape  Fear  River.  The 
downstream  end  of  the  work  area  is  the 
Cape  Fear  Memorial  Bridge  (mile  27.2). 
Upstream  end  of  the  work  area 
(approximately  mile  30.7)  is  on  the 
Northeast  Cape  Fear  River  and  is 
approximately  700  feet  upstream  of  the 
turning  basin  located  opposite  Koch 
Sulfur  Prdducts  Co.  and  approximately 
90  feet  downstream  of  the  submerged 
gas  pipeline  crossing. 

(f)  Regulations.  (1)  Blasting,  drilling, 
and  dredging  operations  raise  many 
safety  issues  for  vessels  transiting  the 
RNA.  All  mariners  are  reminded  to 
exercise  caution  while  transiting  or 
operating  in  the  RNA. 

(2)  Active  work  areas,  control  vessels, 
and  blast  sites  will  be  identified  via 
Broadcast  Notice  to  Mariners  or  Local 
Notice  to  Mariners.  Control  vessels  shall 
monitor  channel  16  VHF-FM. 

(3)  The  follovnng  requirements  apply 
to  aU  vessels. 

(i)  All  vessels  shall  inform  themselves 
of  the  active  work  areas  prior  to  entering 
the  RNA. 

(ii)  All  vessels  shall  contact  and 
receive  permission  from  the  control 
vessel  for  that  work  area  before  entering 
the  active  work  area. 

(iii)  All  vessels  transiting  an  active 
1  trork  area  shall  do  so  at  no  wake  speed 
or  the  minimum  speed  necessary  to 
maintain  steerage. 

(iv)  During  blasting  operations  all 
vessels  are  prohibited  from  entering  an 
area  of  500  yards  surrounding  the  blast 
site.  Upon  notification  of  a  misfire  or 
hangfire,  all  vessels  underway  in  the 
RNA  shall  proceed  to  clear  the  active 
work  area  in  which  the  misfire  or 
hangfire  occurred. 


(4)  Vessels  over  300  gross  tons  and 
tugs  with  tows  are  required  to  contact 
the  COTP  12  hours  before  vessel 
movement  within  the  RNA. 

(5)  Vessels  of  300  gross  tons  or  greater 
shall  be  prohibited  from  entering  the 
RNA  when  they  are  advised  that  a 
misfire  or  hangfire  has  occurred. 

(6)  For  any  vessel  with  another  vessel/ 
barge  in  tow  transiting  an  active  work 
area,  the  hawser  or  wire  length  of  the 
tow  shall  not  exceed  275  feet,  measured 
from  the  towing  bit  on  the  tug  to  the 
point  where  the  hawser  or  wire 
connects  with  the  towed  vessel  or  barge. 

(7)  Vessels  of  300  gross  tons  or  greater 
and  tugs  with  tows,  shall,  prior  to 
entering  the  RNA,  ensure  that  they  have 
sufficient  propulsion  and  directional 
control  to  safely  navigate  the  RNA 
imder  the  prevailing  conditions. 

(8)  Vessels  of  300  gross  tons  or  greater 
and  tugs  with  tows  are  prohibited  from 
meeting  or  overtaking  vessels  of  300 
gross  tons  or  greater  or  tugs  with  tows 
in  active  work  areas  or  within  one 
nautical  mile  of  an  active  work  area. 

(9)  Waiver.  The  Captain  of  the  Port, 
Wilmington  may,  upon  written  request, 
authorize  a  deviation  from  any 
regulation  in  this  section  if  it  is  fo\md 
that  the  proposed  operations  can  be 
done  safely.  An  application  for 
deviation  must  be  received  not  less  than 
48  hours  before  intended  operation  and 
must  state  the  need  and  describe  the 
proposal. 

Dated:  May  18,  2001. 
T.C.  Paar. 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Fifth  Coast  Guard  District. 
[FR  Doc.  01-13644  Filed  5-30-01;  6:45  am] 
MLUNO  COM  4t10-1»-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PN132-Ib;  FRL-6M»-4] 

Approval  and  Promulgation  of 
Implamantatlon  Plant;  Indiana 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMIMARY:  The  EPA  is  proposing  to 
approve  revisions  to  particulate  matter 
emissions  regulations  for  Illinois  Cereal 
Mills,  Incorporated  (Illinois  Cereal 
Mills).  This  facility  is  located  in  Marion 
County,  Indiana.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
revised  regulations  on  August  2,  2000  as 
an  amendment  to  its  State 


Implementation  Plan  (SIP).  The 
revisions  are  the  relaxation  of  one  limit 
and  the  tightening  of  one  other  limit. 
These  SIP  revisions  result  in  no  change 
in  the  overall  particulate  matter 
emissions. 

DATES:  The  EPA  must  receive  written 
comments  on  this  proposed  rule  by  July 
2,  2001. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 

Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 
Number:  (312)  886-6524,  E-Mail 
Address:  rau.matthewdepa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  actions  are  EPA  taking  today? 

n.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 

direct  final  rule? 

L  What  Actioiis  Are  EPA  Taldng 
Today? 

The  EPA  is  proposing  to  approve 
revisions  to  the  total  suspended 
particulate  emissions  regulations  for 
Illinois  Cereal  Mills  in  Marion  County, 
Indiana.  IDEM  submitted  the  revised 
regulation  on  August  2,  2000  as  an 
amendment  to  its  SIP. 

The  revisions  are  the  relaxation  of  one 
limit  for  a  boiler  and  the  tightening  of 
one  other  limit  for  the  head  house 
portion  of  a  grain  elevator.  These  SIP 
revisions  result  in  no  change  in  the 
overall  TSP  emissions. 

n.  Where  Can  I  Find  More  Infonnatlon 
About  This  Proposal  and  the 
Corresponding  Direct  Final  RulsT 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 
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Dated:  May  9,  2001. 
Norman  Neidergang, 

Acting  Regional  Administrator,  Region  5. 
[FR  Doc.  01-13507  Filed  5-30-01;  8:45  am] 

BIUJNO  COOe  6860-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA40-1-7338b;  FRL-6988-5] 

Approval  and  Promulgation  of 
Implementation  Plan  Louisiana; 
Nonattalnment  IMaJor  Stationary 
Source  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUHMARY:  In  this  action,  EPA  is 
proposing  to  approve  a  revision  to  the 
Louisiana  State  Implementation  Plan 
(SIP),  relating  to  "Nonattalnment  New 
Source  Review  Procedures."  This 
revision  was  submitted  on  JxUy  25, 1997, 
by  the  Governor  of  Louisiana  to  EPA  for 
approval.  This  revision  removes  a 
provision  from  the  State's  regulations. 
Title  33  of  the  Louisiana  Administrative 
Code,  chapter  5,  section  504,  that 
treated  nitrogen  oxides  (  NOx)  as 
precursors  to  ozone  in  ozone 
nonattalnment  areas.  This  makes  the 
State  regulation  consistent  with  earlier 
actions  by  EPA  that  exempted  NOx  as 
an  ozone  preciusor  in  the  Baton  Rouge 
and  Lake  Charles  nonattalnment  areas. 
In  addition,  this  regulation  also  contains 
several  administrative  revisions  that  are 
non-substantive  in  nature  and  do  not 
alter  the  meaning  of  the  rule  (such  as 
corrections  of  capitalization  errors). 

In  the  "Rules  and  Regidations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  EPA  receives  no  relevant 
adverse  comment,  EPA  will  take  no 
further  action  on  this  proposed  rule.  If 
EPA  receives  relevant  adverse  comment, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  In  that  event, 
EPA  will  address  all  relevant  public 
comments  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  In  either 
event,  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  by  July  2,  2001. 


ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Jole  C.  Luehrs, 
Chief,  Air  Permits  Section  {6PD-R), 
Attention:  Ms.  Wendy  Jacques,  at  the 
EPA  Region  6  office  listed  below.  Copies 
of  documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations: 
Enviroiunental  Protection  Agency, 

Region  6,  Air  Permits  Section  (6PD- 

R),  1445  Ross  Avenue,  Dallas,  Texas 

75202-2733. 
Louisiana  Department  of  Environmental 

Quality,  H.  B.  Garlock  Building,  7290 

Blueboimet  Boulevard,  Baton  Rouge, 

Louisiana  70810. 

Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Wendy  Jacques,  Air  Permits  Section 
(6PD-R),  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-7395. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Rule  which  is  published  in  the 
Rules  and  Regulations  section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  16,  2001. 
Jerry  Clifford. 

Acting  Regional  Administrator,  EPA  Region 
6. 

(FR  Doc.  01-13505  Filed  5-30-01;  8:45  am] 
BMXMQ  cooe  6sao-eo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PN126-1b:  FRL-«9e6-3] 

Approval  and  Promulgation  of 
implamentation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  particulate  matter 
(PM)  emissions  regulations  for  the  Johns 
Manville  Corporation  (Johns  Manville) 
of  Wayne  County,  Indiana.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
revised  regulations  on  December  30, 
1999  as  an  amendment  to  its  State 
Implementation  Plan  (SIP).  The 
revisions  consist  of  increasing  seven 
long-term  limits,  decreasing  one  short- 
term  limit,  removing  an  emissions 


source,  and  changing  the  company's 
name.  These  revisions  will  allow  the 
Johns  Manville  facility  to  operate  8760 
hours  annually. 

DATES:  The  EPA  must  receive  written 
comments  on  this  proposed  rule  by  July 
2,  2001. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 
Number:  (312)  886-6524,  E-Mail 
Address:  rau.matthewOepa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  action  is  EPA  taking  today? 

II.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 
direct  final  rule? 

L  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve 
revisions  to  the  total  suspended 
particulate  (TSP)  emissions  regulations 
for  Johns  Manville  in  Wayne  County, 
Indiana.  IDEM  submitted  the  revised 
regulation  on  December  30, 1999  as  an 
amendment  to  its  SIP. 

The  revisions  consist  of  increasing 
seven  long-term  limits,  decreasing  one 
short-term  limit,  removing  an  emissions 
source,  and  a  changing  the  company's 
name.  These  revisions  allow  the  Johns 
Manville  fecility  to  operate  8760  hoius 
annually. 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  May  9,  2001. 
Norman  Neidergang, 
Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  01-13503  Filed  5-30-01;  8:45  am] 
BiujNQ  cooe  66aO-«0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[VA107-5049b;  FRL-6988-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  Virginia; 
Clarifying  Ravlsiona  to  9  VAC  5 
Chapter  40  Fuel  Burning  Equipment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  nde. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Virginia  regarding 
existing  stationary  sources.  The 
revisions  concern  provisions  covering 
fuel  burning  equipment.  The  intent  of 
die  revisions  is  to  clarify  the 
applicability  of  the  regulation  and  to 
clearly  indicate  that  permits  may  be 
needed  for  the  operation  of  a  facility. 
New  definitions  to  reflect  the 
clarification  along  with  some  additional 
minor  changes  are  included  in  the 
revisions.  EPA  is  approving  these 
revisions  to  the  Fuel  Burning 
Equipment  Rule  in  accordance  with  the 
requirements  of  the  Clean  Air  Act.  In 
the  Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
'submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  July  2,  2001. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold.  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  avetilable  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103; 


Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street, 
Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  E.  Knapp,  (215)  814-219 1,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  knapp.ruth@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  revision 
related  to  the  types  of  equipment  to 
which  Virginia's  Fuel  Burning 
Equipment  Rule  applies,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:May  17,  2001. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  01-13501  Filed  5-30-01;  8:45  am) 

KLUNQ  CODE  6860-80-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminlatration 

SO  CFR  Part  635 

P.D.051701H] 

Atlantic  Highly  Migratory  Speciea; 
Scoping  Woricahop 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  scoping  workshop. 

SUMMARY:  NMFS  will  hold  a  scoping 
workshop  on  June  14,  2001,  to  discuss 
options  for  development  of  a  statistical 
documentation  program  for  Atlantic 
swordfish  and  bigeye  tima  that  is 
consistent  with  requirements  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
DATES:  The  workshop  will  be  held  on 
Thursday,  June  14,  2001,  from  1  p.m.  to 
5  p.m. 

ADDRESSES:  The  scoping  workshop  will 
be  held  at  the  NOAA  Fisheries 
Headquarters,  1315  East-West  Highway, 
Room  7836,  Silver  Spring,  MD  20910. 
Informational  materials  related  to  the 
workshop  are  available  fitim  Jill 
Stevenson,  Highly  Migratory  Species 
Management  Division,  9721  Executive 
Center  Drive  North,  St.  Petersburg,  FL 
33702,  or  on  the  Internet  at 
www.nmfs.noaa.gov/sfa/hmspg.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson  at  727-570-5447  or  by  e-mail 
at  jill.stevenson@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  The 
Atlantic  highly  migratory  species  (HMS) 
fisheries  are  managed  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  the  Atlantic  Tunas  Convention 
Act  (ATCA).  The  Fishery  Management 
Plan  for  Atlantic  Tunas.  Swordfish,  and 
Sharks  is  implemented  by  regulations  at 
50  CFR  part  635.  ATCA  requires  NMFS 
to  implement  recommendations  of 
ICCAT,  if  adopted  by  the  United  States. 

At  its  2000  meeting,  ICCAT 
recommended  that  countries  establish 
statistical  documentation  programs  for 
swordfish  and  bigeye  tuna,  modeled  in 
principle  after  the  Bluefin  Tima 
Statistical  Document  (BSD)  program, 
with  the  aim  of  having  the  program  or 
programs  fully  implemented  by  January 
1,  2002,  or  as  soon  as  possible 
thereafter.  The  United  States  has  offered 
to  host  a  meeting  of  technical  experts 
from  ICCAT  countries  prior  to  the 
November  2001  ICCAT  meeting. 

In  anticipation  of  the  international 
meeting  of  technical  experts,  NMFS 
solicits  comments  and  seeks  to  initiate 
a  technical  discussion  of  existing  trade 
documentation  programs  such  as  the 
BSD  program  and  the  Swordfish 
Certificate  of  EligibiUty  program,  in 
light  of  ICCAT's  recommendation  that 
coimtries  endeavor  to  harmonize  all 
statistical  document  programs  under 
their  purview. 

Agenda  items  for  the  scoping  meeting 
will  include: 

1.  Discussion  of  existing  trade 
documentation  programs; 

2.  Development  of  potential  options 
for  harmonization  of  existing  and  new 
programs;  and 

3.  Discussion  of  related  issues,  such 
as  enforcement  issues,  electronic  filing 
of  documents,  validation  of 
documentation,  and  other  issues. 

Alternative  Attendance  Option 

NMFS  recognizes  that  it  may  be 
difficult  for  interested  constituents  to 
attend  this  scoping  meeting  in  Silver 
Spring,  MD  and  is  providir^  access  to* 
the  meeting  via  conference  call.  The  call 
will  be  a  toll-free  dial-in  system  with  a 
limited  number  of  ports,  assigned  on  a 
first-come,  first-served  basis.  To 
participate  in  this  meeting  via 
telephone,  please  contact  Jill  Stevenson 
of  the  Highly  Migratory  Species 
Division  (see  FOR  FURTHER  INFORMATION 
CONTACT)  no  later  Uian  June  11,  2001. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jill 
Stevenson  (see  FOR  FURTHER 
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INFORMATION  CONTACT)  at  least  7  days 
prior  to  the  meeting. 
Dated:  May  24.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13678  Filed  5-30-01;  8:45  ami 

BRJJNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[LD.  052201  A] 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Public  meeting. 

SUIMMARV:  The  New  England  Fishery 
Management  Council  (Coimcil)  will 
hold  a  2-day  Coimcil  meeting,  on  June 
13  and  Jtme  14,  2001,  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday  and  Thursday,  Jime  13  and 
14,  at  9  a.m.  and  8:30  a.m.,  respectively. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Providence  Biltmore  Hotel,  11 
Dorrance  Street,  Kennedy  Plaza, 
Providence,  RI  02903;  telephone  (401) 
421-0700.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Coimcil.  50  Water  Street,  Mill  2, 
Newburyport,  MA  01950;  telephone 
(978) 465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Wednesday,  June  13,  2001 

After  introductions,  the  Council 
meeting  will  begin  with  a  review  and, 
if  appropriate,  approval  of  Council 
administrative  and  procedural  policies. 


The  Groundfish  Committee  will  follow 
with  its  report  on  the  development  of 
Amendment  13  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP).  This  will  include  consideration 
of  a  Groundfish  Committee 
recommendation  to  clarify  maximum 
sustainable  yield  control  rule  options 
and  the  Capacity's  Committee's 
recommendations  concerning  whether 
to  address  latent  fishing  effort  in 
Amendment  13.  Ehuing  the  afternoon 
session,  the  Council  will  review  and 
consider  approval  of  the  draft 
management  alternatives  and  Draft 
Environmental  Impact  Statement  for  the 
FMP  for  the  Northeast  Region  skate 
complex.  Lastly,  there  will  be  a 
presentation  on  bioeconomic  modeling 
and  its  application  to  fisheries 
management,  using  the  American 
lobster  fishery  as  a  case  study. 

Thursday,  June  14,  2001 

During  the  Thursday  session  of  the 
meeting,  the  Council  will  receive 
reports  on  recent  activities  from  the 
Coimcil  Chairman,  Executive  Director, 
the  NMFS  Regional  Administrator, 
Northeast  Fisheries  Science  Center  and 
Mid-Atlantic  Fishery  Management 
Council  liaisons,  NOAA  General 
Counsel  and  representatives  of  the  U.S. 
Coast  Guard,  NMFS  Enforcement  and 
the  Atlantic  States  Marine  Fisheries 
Commission.  These  reports  will  be 
followed  by  a  NMFS  briefing  on  the 
Essential  Fish  Habitat  consultation 
process.  A  period  for  public  comments 
will  then  be  held.  The  Herring 
Committee  will  bring  forward  its  annual 
specification  recommendations  for  the 
2002  fishing  year.  These  will  include 
optimum  yield  from  the  fishery,  total 
allowable  level  of  foreign  fishing  and 
joint  venture  processing,  as  well  as 
management  area  total  allowable  catch 
quotas.  Prior  to  making  a  decision  on 
these  specifications,  the  Council  staff 
will  present  the  annual  Stock 
Assessment  and  Fishery  Evaluation 
Report  for  herring.  During  the  afternoon 
period,  the  Council's  Scallop  Committee 
will  ask  for  consideration  of  a  control 
date  for  vessels  that  target  sea  scallops 
while  not  on  a  scallop  day-at-sea.  A 
control  date  may  be  necessary  because 


the  Council  is  considering  whether  to 
limit  the  access  of  vessels  holding 
general  category  permits  as  part  of 
Amendment  10  to  the  Atlantic  Sea 
Scallop  FMP.  The  control  date  could 
apply  to  any  vessel  with  or  without  a 
general  category  permit  and/or  to 
vessels  that  have  a  limited  access 
scallop  permit  and  that  fish  for  sea 
scallops  while  not  on  a  day-at-sea.  The 
Council  meeting  will  adjourn  after 
addressing  any  other  outstanding 
business. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  that  the  public 
has  been  notified  of  the  Coimcil's  intent 
to  take  final  action  to  address  the 
emergency. 

The  Council  will  consider  public 
comments  at  a  minimum  of  two  Council 
meetings  before  making 
recommendations  to  the  NMFS  Regional 
Administrator  on  any  framework 
adjustment  to  a  fishery  management 
plan.  If  she  concurs  with  the  adjustment 
proposed  by  the  Council,  the  Regional 
Administrator  has  the  discretion  to 
publish  the  action  either  as  proposed  or 
final  regulations  in  the  Federal  Register. 
Documents  pertaining  to  framework 
adjustments  are  available  for  public 
review  7  days  prior  to  a  final  vote  by  the 
Council. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  May  24,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 
(FR  Doc.  01-13681  Filed  5-30-01;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authohty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section.  - 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01 -01  ON] 

International  Standard-Setting 
Activities 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  informs  the  public 
of  the  sanitary  and  phytosanitary 
standard-setting  activities  of  the  Codex 
Alimentarius  Commission  (Codex),  in 
accordance  with  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  and  the  Uruguay  Round 
Agreements  Act,  Public  Law  10^—465, 
108  Stat.  4809.  It  also  provides  a  list  of 
other  standard-setting  activities  of 
Codex,  including  commodity  standards, 
guidelines,  codes  of  practice,  and 
revised  texts.  This  notice,  which  covers 
the  time  periods  from  June  1,  2000,  to 
May  31,  2001,  and  June  1,  2001,  to  May 
31,  2002,  seeks  comments  on  standards 
currently  under  consideration  and 
recommendations  for  new  standards. 

ADDRESSES:  Submit  any  written 
comments  to:  FSIS  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  102, 
Cotton  Annex,  Washington,  DC  20250- 
3700.  Please  state  that  your  comments 
refer  to  Codex  and,  if  your  comments  • 
relate  to  specific  Codex  committees, 
please  identify  those  committees  in  your 
comments  and  submit  a  copy  of  your 
comments  to  the  delegate  from  that 
particular  committee.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Edward  Scarbrough,  Ph.D.,  United 
States  Manager  for  Codex,  U.S. 
Department  of  Agriculture,  Office  of  the 
Undersecretary  for  Food  Safety,  Room 


4861,  South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  2025Q-3700;  (202)  205- 
7760.  For  information  pertaining  to 
particular  committees,  the  delegate  of 
that  committee  may  be  contacted.  (A 
complete  list  of  U.S.  delegates  and 
alternate  delegates  can  be  found  in 
Attachment  2  to  this  notice.)  Documents 
pertaining  to  Codex  are  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 

www.codexalimentarius.net.  The  U.S. 
Codex  Office  also  maintains  a  website  at 
http://www.fsis.u8da.gov/OA/Codexy 
index.htm. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Worid  Trade  Organization  (WTO) 
was  established  on  January  1, 1995,  as 
the  common  international  institutional 
framework  for  the  conduct  of  trade 
relations  among  its  members  in  matters 
related  to  the  Uruguay  Round  Trade 
Agreements.  The  WTO  is  the  successor 
organization  to  the  General  Agreement 
on  Tariffs  and  Trade  (GATT).  U.S. 
membership  in  the  WTO  was  approved 
and  the  Uruguay  Round  Agreements  Act 
was  signed  into  law  by  the  President  on 
December  8, 1994.  The  Uruguay  Round 
Agreements  became  effective,  with 
respect  to  the  United  States,  on  January 
1, 1995.  Pursuant  to  section  491  of  the 
Trade  Agreements  Act  of  1979,  as 
amended,  the  President  is  required  to 
designate  an  agency  to  be  responsible 
for  informing  the  public  of  the  sanitary 
and  phytosanitary  (SPS)  standard- 
setting  activities  of  each  international 
standard-setting  organization,  Codex, 
International  Office  of  Epizootics,  and 
the  International  Plant  Protection 
Convention.  The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845).  designated  the  U.S. 
Department  of  Agriculture  as  the  agency 
responsible  for  informing  the  public  of 
sanitary  and  phytosanitary  standard- 
setting  activities  of  each  international 
standard-setting  organization.  The 
Secretary  of  Agriculture  has  delegated  to 
the  Administrator,  Food  Safety  and 
Inspection  Service  (FSIS),  the 
responsibility  to  inform  the  public  of 
the  SPS  standard-setting  activities  of 
Codex.  The  FSIS  Administrator  has,  in 
turn,  assigned  the  responsibility  for 
informing  the  public  of  the  SPS 
standard-setting  activities  of  Codex  to 
the  U.S.  Codex  Office,  FSIS. 


Codex  was  created  in  1962  by  two 
U.N.  organizations,  the  Food  and 
Agriculture  Organization  (FAO)  and  the 
World  Health  OrganizaUon  (WHO). 
Codex  is  the  principal  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  the  United  States 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA). 
Department  of  Health  and  Human 
Services  (HHS);  and  the  Environmental 
Protection  Agency  (EPA)  manage  and 
carry  out  U.S.  Codex  activities. 

As  the  agency  responsible  for 
informing  the  public  of  the  sanitary  and 
phytosanitary  standard-setting  activities 
of  Codex,  FSIS  publishes  this  notice  in 
the  Federal  Register  annually. 
Attachment  1  (Sanitary  and 
Ph):tosanitary  Activities  of  Codex)  sets 
forth  the  following  information: 

1.  The  sanitary  or  phytosanitary 
standards  under  consideration  or 
planned  for  consideration:  and 

2.  For  each  sanitary  or  phjrtosanitary 
standard  specified: 

a.  A  description  of  the  consideration 
or  planned  consideration  of  the 
standard; 

b.  Whether  the  United  States  is 
participating  or  plans  to  participate  in 
the  consideration  of  the  standard; 

c.  The  agenda  for  United  States 
participation,  if  any;  and 

d.  The  agency  responsible  for 
representing  the  United  States  with 
respect  to  the  standard. 

To  obtain  copies  of  those  standards 
listed  in  Attachment  1  that  are  under 
consideration  by  Codex,  please  contact 
the  Codex  delegate  or  the  U.S.  Codex 
Office.  This  notice  also  solicits  public 
comment  on  those  standards  that  are 
under  consideration  or  planned  for 
consideration  and  recommendations  for 
new  standards.  The  delegate,  in 
conjunction  with  the  responsible 
agency,  will  take  the  comments  received 
into  account  in  participating  in  the 
consideration  of  the  standards  and  in 
proposing  matters  to  be  considered  by 
Codex.  ^ 
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The  United  States'  delegate  will 
facilitate  public  participation  in  the 
United  States  Government's  activities 
relating  to  Codex  Alimentarius.  The 
United  States'  delegate  will  maintain  a 
list  of  individuals,  groups,  and 
organizations  that  have  expressed  an 
interest  in  the  activities  of  the  Codex 
committees  and  will  disseminate 
information  regarding  United  States' 
delegation  activities  to  interested 
parties.  This  information  will  include 
the  current  status  of  each  agenda  item; 
the  United  States  Government's  position 
or  preliminary  position  on  the  agenda 
items;  and  the  time  and  place  of 
planning  meetings  and  debriefing 
meetings  following  Codex  committee 
sessions.  In  addition,  the  U.S.  Codex 
Office  makes  much  of  the  same 
information  available  through  its  web 
page,  http://www.fsis.usda.gov/OA/ 
Codex.  Please  visit  the  web  page  or 
notify  the  appropriate  U.S.  delegate  or 
the  Office  of  U.S.  Codex  Alimentarius, 
Room  4861,  South  Agriculture  Building, 
1400  hidependence  Avenue,  SW, 
Washington,  DC  20250-3700,  if  you 
would  hke  to  access  or  receive 
information  about  specific  committees. 

The  information  provided  in 
Attachment  1  describes  the  status  of 
Codex  standard-setting  activities  by  the 
Codex  Committees  for  the  time  periods 
from  June  1,  2000  to  May  31,  2001,  and 
June  1,  2001  to  May  31,  2002.  hi 
addition,  the  following  attachments  are 
included: 
Attachment  2:  List  of  U.S.  Codex 

Officials  (includes  U.S.  delegates  and 

alternate  del^ates). 
Attachment  3:  'Timetable  of  Codex 

Sessions  (June  2000  through  Jime 

2002) 
Attachment  4:  Definitions  for  the 

Purpose  of  Codex  Alimentarius 
Attachment  5:  Part  1 — Uniform 

Procedure  for  the  Elaboration  of 

Codex  Standards  and  Related  Texts 
Part  2 — Uniform  Accelerated  Procedure 

for  the  Elaboration  of  Codex 

Standards  and  Related  Texts 
Attachment  6:  Nature  of  Codex 

Standards 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  efi^ort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 


through  the  FSIS  web  page,  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  afiect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  AJffairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  May  14,  2001. 
F.  Edward  Scarbrough, 

United  States  Manager  for  Codex. 

Attachment  1:  Sanitary  and 
Phytosanitary  Activities  of  Codex 

Codex  Alimentarius  Commission  and 
Executive  Committee 

The  Codex  Alimentarius  Commission 
will  hold  its  Twenty-fourth  Session  July 
2-July  7,  2001,  in  Geneva,  Switzerland. 
At  that  time  it  wiU  consider  the 
standards,  codes  of  practice,  and  related 
matters  brought  to  its  attention  by  the 
general  subject  committees,  commodity 
committees,  and  member  delegations. 

Prior  to  the  Commission  meeting,  the 
Executive  Committee  will  meet  June  28- 
29,  2001.  It  is  composed  of  the 
chairperson,  vice-chairpersons  and 
seven  members  elected  from  the 
Commission,  one  from  each  of  the 
following  geographic  regions:  Africa, 
Asia,  Europe,  Latin  America  and  the 
Caribbean,  Near  East,  North  America, 
and  South-West  Pacific. 

The  Executive  Committee  at  its  Jime 
2000  Session  considered  matters  arising 
from  reports  of  Codex  Committees 
including  review  of  standards  at  step  5, 
requests  for  new  work,  and  other  items 
brought  to  its  attention. 

Responsible  Agency:  USDA/FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods 

The  Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods  determines 
priorities  for  the  consideration  of 
residues  of  veterinary  drugs  in  foods 
and  recommends  Maximum  Residue 
Limits  (MRLs)  for  veterinary  drugs.  A 
Codex  Maximum  Limit  for  Veterinary 
Drugs  (MRLVD)  is  the  maximum 
concentration  of  residue  resulting  from 


the  use  of  a  veterinary  drug  (expressed 
in  mg/kg  or  ng/kg  on  a  fresh  weight 
basis)  that  is  adopted  by  the  Codex 
Alimentarius  Commission  to  be 
permitted  or  recognized  as  acceptable-in 
or  on  a  food. 

An  MRLVD  is  based  on  the 
Acceptable  Daily  Intake  (ADI)*  and 
indicates  the  amoimt  of  residue  in  food 
that  is  considered  to  be  without 
appreciable  toxicological  hazard.  An 
MRLVD  also  takes  into  account  other 
relevant  public  health  risks  as  well  as 
food  technological  aspects. 

When  establishing  an  MRLVD, 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  envfronment.  Furthermore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  analytical  methods  are 
available. 

•  Acceptable  Daily  Intake  (ADI):  An 
estimate  by  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA) 
of  the  amoimt  of  a  veterinary  drug, 
expressed  on  a  body  weight  basis,  that 
can  be  ingested  daily  over  a  lifetime 
without  appreciable  health  risk 
(standard  man  =  60  kg). 

The  following  matters,  contained  in 
ALINORM  01/31,  will  be  considered  by 
the  Codex  Alimentarius  Commission  at 
its  24th  Session. 

To  be^considered  at  Step  8: 

Danofloxacin 
Gentamicin 
Imodocarb 
Sarofloxacin 

To  be  considered  at  Step  5/8: 
Dihydrosteptomycin/Streptomycin 
Doramectin 

To  be  considered  at  Step  5: 

Neomycin 

Phoxim 

Porcine  Somatotropin 

Thiamphenicol 

Priority  List  of  Veterinary  Drugs 
Requiring  Evaluation  or  Reevaluation — 
Substances  for  which  a  firm 
commitment  of  data  has  been  provided: 

Cefuroxime  sodium 
Pirlimycin  hydrochloride 

The  Committee  is  continuing  work 
on: 

•  Discussion  paper  on  antimicrobial 
resistance. 

•  Draft  maximum  residue  limits  for 
veterinary  drugs. 

•  Risk  Analysis  in  the  CCRVDF. 

•  Proposed  Draft  Guidelines  on 
Residues  at  Injection  Sites. 

•  Guidelines  on  Control  of  Veterinary 
Drug  Residues  in  Milk  and  Milk 
Products. 

•  Criteria  for  Methods  of  Analysis 
and  Sampling  Issues. 
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•  Harmonization  of  MRLs  with  CCPR, 
JECFA  and  JMPR. 

Responsible  Agency:  HHS/FDA,  USDA/ 
FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  Food  Additives 
and  Contaminants 

The  Codex  Committee  on  Food 

dditives  and  Contaminants  (CCFAC) 
(a)  establishes  or  endorses  permitted 
maximum  or  guideline  levels  for 
individual  food  additives, 
contaminants,  and  naturally  occurring 
toxicants  in  food  and  animal  feed;  (b) 
prepares  priority  lists  of  food  additives 
and  contaminants  for  toxicological 
evaluation  by  the  Joint  FAO/WHO 
Expert  Committee  on  Food  Additives 
(JECFA);  (c)  recommends  specifications 
of  identity  and  purity  for  food  additives 
for  adoption  by  the  Commission;  (d) 
considers  methods  of  analysis  for  food 
additives  and  contaminants;  and  (e) 
considers  and  elaborates  standards  and 
codes  for  related  subjects  such  as 
labeling  of  food  additives  when  sold  as 
such  and  food  irradiation.  The  following 
matters  are  imder  consideration  by  the 
Commission  at  its  24th  Session  in  July 
2001.  The  relevant  documents  are 
ALINORMS  01/12  and  01/12A. 

i  Risk  Analysis.  The  Discussion  Paper 
entitled  "Application  of  Risk  Analysis 
Principles  to  the  Work  of  the  Codex 
Committee  on  Food  Additives  and 
Contaminants  (CCFAC)  and  the  Joint 
FAO/WHO  Expert  Committee  on  Food 
Additives  (JECFA)"  will  be  revised  for 
circulation  and  consideration  at  the  next 
session  of  the  committee. 

Food  Additives.  To  be  considered  at 
Step  8  by  the  24th  Session  of  the  Codex 
Commission  (July  2001): 

•  Guidelines  for  the  Estimation  of 
Appropriate  Levels  of  Use  of  Food 
Additives  to  the  Preamble  of  the  General 
Standard  for  Food  Additives 
(GSFA)(Annex  A). 

•  Codex  General  Standard  for  Food 
Additives:  Draft  Food  Additive 
Provisions  in  Table  1. 

•  Codex  Advisory  Specifications  for 
the  Identity  and  Purity  of  Food 
Additives. 

To  be  considered  at  Step  5/8  of  the 
Accelerated  Procedure  by  the  24th 
Session  of  the  Codex  Commission  (July 
2001): 

•  Draft  Amendments  to  Table  3  and 
its  Annex  of  the  Codex  General 
Standard  for  Food  Additives. 

•  Draft  Revisions  to  the  Codex 
International  Numbering  System  for 
Food  Additives. 

To  be  considered  at  Step  5  by  the  24th 
Session  of  the  Codex  Commission  (July 
2001): 


•  Proposed  Draft  Revision  to  the 
Codex  Standard  for  Irradiated  Foods. 

•  Proposed  Draft  Revisions  to  the 
Codex  General  Standard  for  Food 
Additives  (GSFA). 

The  Committee  is  continuing  work 
on: 

•  General  Standard  for  Food 
Additives:  Food  Category  System. 

•  General  Standard  for  Food 
Additives:  Draft  Food  Additive 
Provisions  (in  Table  1). 

•  Informal  Quality  Control  Work 
Group — The  Committee  agreed  to 
reinstate  its  small  informal  work  group 
to  perform  a  quality  control  check  on 
the  data  submitted  to  support  the  food 
additive  provisions  in  the  Draft  GSFA 
for  the  use  of  benzoyl  peroxide,  stearyl 
tartrate,  nitrous  oxide,  and  mineral  oil. 

•  Proposed  Eh-aft  Revised  Codex 
Recommended  International  Code  of 
Practice  for  the  Operation  of  Irradiation 
Facilities  Used  for  the  Treatment  of 
Food. 

•  International  Numbering  System. 

•  Specifications  for  the  Identity  and 
Purity  of  Food  Additives. 

•  Discussion  paper  on  the 
relationship  between  Codex  commodity 
standards  and  the  GSFA's  food  category 
system. 

•  Discussion  paper  on  processing  aids 
and  additives  used  as  carriers  for  other 
additives. 

Contaminants.  To  be  considered  at 
Step  8  by  the  24th  Session  of  the  Codex 
Commission  (July  2001): 

•  Maximum  Level  for  Patulin  in 
Apple  Juice  and  Apple  Juice  Ingredients 
in  Other  Beverages. 

•  Maximum  Levels  for  Lead  in  fruit; 
small  fruit,  berries,  grapes,  vegetables 
(except  mushrooms,  hops  and  herbs), 
brassicas,  leafy  vegetables  (except 
spinach),  cereal  grains,  pulses,  legumes; 
fruit  juices,  meat  (cattle,  sheep,  pig  and 
poultry),  fat  (meat  and  poultry), 
vegetable  oils,  edible  ofial  of  cattle,  pig 
and  poultry,  milk,  milk  fet,  wine,  and 
infant  formulae. 

•  Maximum  Level  for  Aflatoxin  Mi  in 
Milk. 

•  Code  of  Practice  for  Source  Directed 
Measures  to  Reduce  Contamination  of 
Food  with  Chemicals. 

•  Guideline  Level  for  Cadmium  in 
cereals,  pulses  and  legumes  (excluding 
bran  and  germ  and  wheat  grain,  rice, 
soybean,  and  peanuts). 

•  Revision  of  the  Codex  Standard  for 
Food  Grade  Salt:  Packaging, 
Transportation  and  Storage.  — 

To  be  considered  at  Step  5/8  by  the 
24th  Session  of  the  Codex  Commission 
(July  2001): 

•  Proposed  Draft  Revised  Sampling 
Plan  for  Total  Aflatoxins  in  Peanuts 
Intended  for  Further  Processing. 


To  be  considered  at  Step  5  by  the  24th 
Session  of  the  Codex  Commission  (July 
2001): 

•  Draft  Maximum  Level  for 
Ochratoxin  A  in  Wheat,  Barley,  Rye  and 
derived  products. 

•  Proposed  Draft  Maximum  Levels  for 
Cadmium  in  fruit,  wheat  grain  and  rice 
(including  bran  and  germ),  soybeans 
and  peanuts,  meat  of  cattle,  poultry,  pig 
and  sheep,  horse  meat,  and  crustaceans 
(excluding  lobster  and  brown  meat  of 
crab),  vegetables  (excluding  leafy 
vegetables,  fresh  herbs,  stem  and  root 
vegetables,  fungi,  tomatoes,  and  peeled 
potatoes),  peeled  potatoes,  stem  and 
root  vegetables  (excluding  celeriac),  and 
leafy  vegetables,  itesh  heihs,  fungi, 
celeriac. 

The  Committee  is  continuing  woii^ 
on: 

•  Proposed  Draft  Code  of  Practice  for 
the  Prevention  of  Mycotoxin 
Contamination  in  Cereals,  including 
Annexes  on  Ochratoxin  A,  Zearalenone, 
Fumonisins,  and  Tricothecenes. 

•  Proposed  Draft  Code  of  Practice  for 
the  Prevention  of  Patulin  Contamination 
in  Apple  Juice  and  Apple  Juice 
Ingredients  in  other  Beverages. 

•  Draft  maximum  levels  tor  lead  in 
fish,  crustaceans,  and  bivalve  moUusks. 

•  Draft  maximum  levels  for  cadmium 
in  liver  of  cattle,  poultry,  pig,  and 
sheep,  kidney  of  cattle,  poultry,  pig,  and 
sheep,  and  mollusks. 

•  Discussion  paper  on  dioxins  and 
dioxin  like  PCBs. 

•  Proposed  Draft  Code  of  Practice  for 
Source  Directed  Measures  to  Reduce 
Dioxin  Contamination  of  Foods. 

•  Position  Paper  on  Chloropropanols. 

•  Discussion  paper  on 
deoxynivalenol. 

•  Discussion  paper  on  aflatoxin  Bi  in 
pistachios. 

•  Discussion  paper  on  use  of  active 
chlorine. 

New  work: 

•  Elaboration  of  Principles  for  the 
Exposure  Assessment  of  Contaminants 
and  Toxins  in  Foods  (GSCTF). 

Responsible  Agency:  H^S/FDA 

U.S.  Participation:  Yes 

Codex  Committee  on  Pesticide  Residues 

The  Codex  Committee  on  Pesticide 
Residues  recommends  to  the  Codex 
Alimentarius  Commission 
establishment  of  maximum  limits  for 
pesticide  residues  for  specific  food 
items  or  in  groups  of  food.  A  Codex 
Maximum  Residue  Limit  for  Pesticide 
(MRLP)  is  the  maximum  concentration 
of  a  pesticide  residue  (expressed  as  mg/ 
kg),  recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  in  or  on  food  commodities 
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and  animal  feeds.  Foods  derived  from 
commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxicologically  acceptable,  that  is, 
consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  ADI*.  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  human  consiunption. 

Codex  MRLPs  are  primarily  intended 
to  apply  in  international  trade  and  are 
derived  from  reviews  conducted  by  the 
Joint  Meeting  on  Pesticide  Residues 
(JMPR)  following: 

(a)  review  of  residue  data  from 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
agricultural  practices  (GAP).  Data  from 
supervised  trials  conducted  at  the 
highest  nationally  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRLPs 
take  into  account  the  higher  levels 
shown  to  arise  in  such  supervised  trials, 
which  are  considered  to  represent 
effective  pest  control  practices;  and 

(b)  toxicological  assessment  of  the 
pesticide  and  its  residue. 

•  Acceptable  Daily  Intake  (ADI)  of  a 
chemical  is  the  daily  intake  which,  during  an 
entire  lifetime,  appears  to  be  without 
appreciable  risk  to  the  health  of  the 
consumer  on  the  basis  of  all  the  known  facts 
at  the  time  of  the  evaluation  of  the  chemical 
by  the  Joint  FAO/WHO  Meeting  on  Pesticide 
Residues.  It  is  expressed  in  milligrams  of  the 
chemical  per  kilogram  of  body  weight. 

The  following  items  will  be 
considered  by  the  Commission  at  its 
24th  Session  in  July  2001.  The  relevant 
documents  are  ALINORM  01/24  and  01/ 
24A. 

To  be  considered  at  Steps  5/8  and  8: 

•  Draft  and  Draft  Revised  Maximum 
Residue  Limits. 

•  Proposed  Draft  and  Proposed  Draft 
Revised  Maximum  Residue  Limits. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  and  Proposed  Draft 
Revised  Maximum  Residue  Limits. 

The  committee  is  continuing  work  on: 

•  Consideration  of  Draft  and 
Proposed  Draft  Residue  Limits  in  Foods 
and  Feeds. 

•  Paper  on  Trade  Vulnerabilities 
Resulting  from  the  Lengthy  Codex  MRL 
Process. 

•  Paper  on  Cumulative  Risk 
Assessment  Methodology. 

•  Paper  on  Acute  Dietary  Risk 
Assessment. 

•  Revision  of  Regional  Diets  and 
Information  on  Processing. 

•  Harmonization  of  MRL  Setting  for 
Compounds  Used  both  as  Pesticides  and 
as  Veterinary  Drugs. 


•  Proposed  Draft  Amendments  to  the 
Guidelines  on  the  Good  Laboratory 
Practice  in  Pesticide  Residue  Analysis 
and  the  Introduction  Section  of  the 
Recommended  Methods  of  Analysis  for 
Pesticide  Residues. 

•  Revision  of  the  List  of 
Recommended  Methods  on  Analysis  for 
Pesticide  Residues. 

•  Consideration  of  Elaboration  of 
MRLs  for  Spices. 

•  Discussion  pap^r  on  the  Need  for 
the  Revision  of  the  Codex  Classification 
of  Foods  and  Animal  Feeds. 

•  Revision  of  Codex  Priority  Lists  of 
Pesticides  for  review  by  JMPR. 

Responsible  Agency:  EPA.  USDA/AMS 

U.S.  Participation:  Yes 

Codex  Committee  on  Methods  of 
Analysis  and  Sampling 

The  Codex  Conunittee  on  Methods  of 
Analysis  and  Sampling: 

(a)  Defines  the  criteria  appropriate  to 
Codex  Methods  of  Analysis  and 
Sampling; 

(b)  Serves  as  a  coordinating  body  for 
Codex  with  other  international  groups 
working  in  methods  of  analysis  and 
sampling  and  quality  assurance  systems 
ior  laboratories; 

(c)  Specifies,  on  the  basis  of  final 
recommendations  submitted  to  it  by  the 
other  bodies  referred  to  in  (b)  above. 
Reference  Methods  of  Analysis  and 
Sampling  appropriate  to  Codex 
Standards  which  are  generally 
applicable  to  a  niunber  of  foods; 

(d)  Considers,  amends,  if  necessary, 
and  endorses,  as  appropriate,  methods 
of  analysis  and  sampling  proposed  by 
Codex  (Commodity)  Conunittees,  except 
that  methods  of  analysis  and  sampling 
for  residues  of  pesticides  or  veterinary 
drugs  in  food,  the  assessment  of 
microbiological  quality  and  safety  in 
food,  and  the  assessment  of 
specifications  for  food  additives  do  not 
fall  within  the  terms  of  reference  of  this 
Committee; 

(e)  Elaborates  sampling  plans  and 
procedures,  as  may  be  required; 

(f)  Considers  specific  sampling  and 
analysis  problems  submitted  to  it  by  the 
Commission  or  any  of  its  Committees; 
and 

(g)  Defines  procediues,  protocols, 
guidelines  or  related  texts  for  the 
assessment  of  food  laboratory 
proficiency,  as  well  as  quality  assurance 
systems  for  laboratories. 

The  relevant  dociunent  is  ALINORM 
01/23.  The  following  matters  will  be 
considered  for  adoption  by  the 
Commission  at  its  24th  Session  in  July 
2001. 

Proposed  Amendments  to  the 
Procediual  Manual: 


•  General  Criteria  for  the  Selection  of 
Methods  of  Analysis  Using  the  Criteria 
Approach. 

•  Relations  between  Commodity 
Committees  and  General  Committees — 
Methods  of  Analysis  and  Sampling. 

•  Guidelines  and  Working 
Instructions  to  Aid  the  Implementation 
of  the  Criteria  Approach  to  the  Selection 
of  Methods  of  Analysis  for  Codex 
Purposes. 

Guidelines  for  Adoption  by  Reference 
for  Codex  Ptirposes: 

•  Harmonized  lUPAC  Guidelines  for 
the  Use  of  Recovery  Information  on 
Analytical  Measurement. 

New  Work: 

•  Proposed  Draft  Guidelines  on 
Measiuement  Uncertainty. 

•  Proposed  Draft  Guidelines  for 
Selection  Methods  of  Analysis  directed 
to  governments. 

The  committee  will  continue  work  on: 

•  Proposed  Draft  Guidelines  on 
Sampliiig 

•  Validation  of  Methods:  Single 
Laboratory  Validation  and  Use  of 
Proficiency  Schemes. 

•  Endorsement  of  Methods  of 
Analysis  and  Sampling  Provisions  in 
Codex  Standards. 

Responsible  Agency:  HHS/FDA.  USDA/ 
ARS 

U.S.  Participation:  Yes 

Codex  Committee  on  Food  Import  and 
Export  Inspection  and  Certification 
Systems 

The  Codex  Committee  on  Food  Import 
and  Export  Inspection  and  Certification 
Systems  is  charged  with  developing 
principles  and  guidelines  for  food 
import  and  export  inspection  and 
certification  systems  to  protect 
consiuners  and  to  facilitate  trade. 
Additionally,  the  Committee  develops 
principles  and  guidelines  for  the 
application  of  measures  by  competent 
authorities  to  provide  assurance  that 
foods  comply  with  essential 
requirements,  especially  statutory 
health  requirements.  This  encompasses 
work  on:  equivalence  of  food  inspection 
systems  including  equivalence 
agreements,  processes  and  procedures  to 
ensure  that  sanitary  measures  are 
implemented,  and  the  determination  of 
the  judgement  of  equivalence; 
guidelines  on  food  import  control 
systems;  and  guidelines  on  food  product 
certification  and  information  exchange. 
The  development  of  guidelines  for  the 
appropriate  utilization  of  quality 
assurance  systems  to  ensure  that 
foodstuffs  conform  to  requirements  and 
to  facilitate  trade  also  are  included  in 
the  Committee's  terms  of  reference. 

The  following  matters  will  be 
considered  by  the  Codex  Alimentarius 
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Commission  at  its  24th  Session.  The 
relevant  documents  are  ALINORM  01/ 
30  and  01/30A. 
To  be  considered  at  Step  8: 

•  Draft  Guidelines  for  Generic  Official 
Certificate  Formats  and  the  Production 
and  Issuance  of  Certificates. 

To  be  considered  at  Step  5/8: 

•  Proposed  Draft  Guidelines  on  the 
Judgement  of  Equivalence  of  Sanitary 
Measiues  Associated  with  Food 
Inspection  and  Certification  Systems. 

To  be  considered  at  Step  5: 
[•  Proposed  Draft  Guidelines  for  Food 
Import  Control  Systems. 
New  work: 

•  Consideration  of  the  concept  of 
"Traceability"  in  relation  to  food  import 
and  export  inspection  and  certification 
systems. 

•  Revised  Codex  Guidelines  for  the 
Exchange  of  Information  in  Food 
Control  Emergency  Systems. 

The  Committee  is  continuing  work 
on: 

•  Proposed  Draft  Guidelines  for  the 
Utilization  and  Promotion  of  Quality 
Assurance  Systems;  and 

•  Proposed  Draft  Guidelines  on  the 
Judgement  of  Equivalence  of  Technical 
Regulations  Associated  with  Food 
Inspection  and  Certification  Systems. 

Responsible  Agency:  HHS/FDA,  USDA/ 
FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  General  Principles 

The  Codex  Committee  on  General 
Principles  deals  with  procedure  and 
general  matters  as  are  referred  to  it  by 
the  Codex  Alimentarius  Commission. 
The  following  wiU  be  considered  by  the 
24th  Session  of  the  Commission  when  it 
meets  in  July  2001.  The  relevant 
documents  are  ALINORMS  01/33  and 
01/33A. 

To  be  considered  by  the  Commission: 

•  Adoption  of  an  amendment  to  Rule 
VI.  2  to  the  Rules  of  Procedure  to  clarify 
members'  rights  with  respect  to  voting. 

•  Practical  measures  intended  to 
facilitate  consensus. 

•  Review  of  the  Statement  of 
Principles  on  the  Role  of  Science  and 
the  Extent  to  which  Other  Factors  are 
taken  into  account:  Role  of  science  and 
other  factors  in  relation  to  risk  analysis. 

•  Membership  in  the  Codex 
Alimentarius  Commission  of  Regional 
Economic  Integration  Organizations. 

The  Committee  continues  to  work  on: 
Proposed  Draft  Working  Principles 
r  Risk  Analysis. 

•  Composition  of  the  Executive 
Committee  and  related  matters. 

•  Proposed  Draft  Revised  Code  of 
Ethics  for  International  Trade  in  Foods. 


i 


Responsible  Agency:  USDA/FSIS,  FDA/ 
OC 

U.S.  Participation:  Yes 

Codex  Committee  on  Food  Labelling 

The  Codex  Committee  on  Food 
Labelling  is  responsible  for  drafting 
provisions  on  labelling  issues  assigned 
by  the  Codex  Alimentarius  Conunission. 
The  following  items  will  be  considered 
by  the  Commission  at  its  24th  Session 
in  July  2001.  The  relevant  documents 
are  ALINORM  01/22  and  01/22A. 

To  be  considered  at  Step  8: 

•  Draft  Guidelines  for  tne  Production. 
Processing,  Labelling  and  Marketing  of 
Organically  Produced  Foods  (Animal 
Production  including  bees  and 
substances  for  use  in  soil  and  fertilizing 
and  conditioning). 

•  Draft  Amendment  to  the  General 
Standard  for  the  Labelling  of 
Prepackaged  Foods — (Draft 
Recommendations  for  the  Labelling  of 
Foods  Obtained  through  Certain 
Techniques  of  Genetic  Modification/ 
Genetic  Engineering)  Section  4.2.2 
(allergenicity)  and  Section  2 
(Definitions). 

The  Conunittee  is  continuing  work 
on: 

•  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods  (Class  Names)(milk 
protein/milk  protein  products). 

•  Proposed  Draft  Guidelines  for  the 
Labelling  of  Foods  Obtained  Through 
Certain  Techniques  of  Genetic 
Modification/Genetic  Engineering. 

•  Proposed  Draft  Amendment  to  the 
Guidelines  on  Nutrition  Labelling. 

•  Proposed  Draft  Recommendations 
for  the  Use  of  Health  Claims:  Proposed 
Draft  Guidelines  for  the  Use  of  Nutrition 
and  Health  Claims. 

•  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods:  Quantitative 
Declaration  of  Ingredients. 

•  Discussion  paper  on  Misleading 
Claims. 

Proposed  new  work: 

•  Proposed  Draft  Amendment  to  the 
General  Standard  for  the  Labelling  of 
Prepackaged  Foods:  Coimtry  of  Origin 
Labelling. 

•  Review  of  the  Guidelines  for  the 
Production,  Processing,  Labelling  and 
Marketing  of  Organically  Produced 
Foods  (Section  5  and  Annex  2). 

Responsible  Agency:  HHS/FDA,  USDA/ 
FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  Food  Hygiene 

The  Codex  Committee  on  Food 
Hygiene  has  three  primary 
responsibilities.  First,  to  draft  basic 


provisions  on  food  hygiene  applicable 
to  all  food.  These  provisions  normally 
take  the  form  of  Codes  of  Hygienic 
Practice  for  a  specific  commodity  (e.g. 
bottled  water)  or  group  of  commodities 
(e.g.,  milk  and  milk  products).  Second, 
to  consider,  amend  if  necessary,  and 
endorse  food  hygiene  provisions  that  are 
incorporated  into  specific  Codex 
commodity  standards  by  the  Codex 
commodity  committees.  These 
provisions  normally  contain  generic 
wording  referencing  the  Recommended 
Code  of  Hygienic  Practice:  General 
Principles  for  Food  Hygiene  (ref:  CAC/ 
RCP  1-1969,  Rev.  3-1997)  and  the 
Principles  for  the  Establishment  and 
Application  of  Microbiological  Criteria 
for  Foods  (CAC/GL  21-1997)  but  may 
also  include  other  provisions.  Third,  to 
provide  general  guidance  to  the 
Commission  on  matters  relating  to  food 
hygiene.  This  often  takes  the  form  of 
providing  general  guidance  documents 
such  as  the  Dmfi  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Assessment  and 
Draft  Proposed  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management.  The 
following  items  will  be  considered  by 
the  Codex  Alimentarius  Commission  at 
its  24th  Session  in  July  2001.  The 
relevant  documents  are  ALINORM  01/ 
13  and  01/13A: 
To  be  considered  at  Step  8: 

•  Draft  Code  of  Hygienic  Practice  for 
Bottled/Packaged  Drinking  Waters 
(other  than  Nattu^  Mineral  Water). 

•  Draft  Code  of  Hygienic  Practice  for 
the  Transport  of  Food  in  Bulk  and  Semi- 
Packed  Food. 

To  be  considered  at  Step  5: 

•  Code  of  Hygienic  Practice  for  the 
Primary  Production,  Harvesting  and 
Packing  of  Fresh  Fruits  and  Vegetables 
(including  the  sprout  annex). 

•  Code  of  Hygienic  Practice  for 
Ready-to-Eat  Fresh  Pre-Cut  Fruits  and 
Vegetables  as  an  Aimex  to  the  Code  of 
Hygienic  Practice  for  the  Primary 
Production,  Harvesting  and  Packing  of 
Fresh  Fruits  and  Vegetables. 

New  work: 

•  Revision  of  the  Code  of  Hygienic 
Practice  for  Eggs  and  Egg  Products. 

The  committee  continues  to  work  on: 

•  Proposed  Draft  Code  of  Hygienic 
Practice  for  Milk  and  Milk  Products. 

•  Proposed  Draft  Principles  and 
Guidelines  for  the  Conduct  of 
Microbiological  Risk  Management. 

•  Proposed  Draft  Guidelines  for  the 
Control  of  Listeria  monocytogenes  in 
Foods. 

•  Proposed  Draft  Guidelines  for  the 
Hygienic  Reuse  of  Processing  Water  in 
Food  Plants. 
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•  Proposed  Draft  Application  of 
HACCP  in  Small  and/or  Less  Developed 
Businesses. 

•  Discussion  paper  on  Risk  Profile  of 
Antibiotic  Resistance  in  Bacteria  in 
Food. 

•  Discussion  paper  on  Guidelines  for 
Validation  of  Food  Hygienic  Control 
Measures. 

•  Discussion  paper  on  Proposed 
Guidelines  for  Evaluating  the  Presence 
of  Objectionable  Matter  in  Food. 

Responsible  Agency:  HHS/FDA 

U.S.  Participation:  Yes 

Codex  Committee  on  Fresh  Fruits  and 
Vegetables 

The  Codex  Committee  on  Fresh  Fruits 
and  Vegetables  is  responsible  for 
elaborating  worldwide  standards  and 
codes  of  practice  for  fresh  fruits  and 
vegetables.  The  following  will  be 
considered  by  the  Commission  at  its 
24th  Session  in  July  2001.  The  relevant 
document  is  ALINORM  01/35. 

To  be  considered  at  Step  8: 

•  Draft  Standard  for  Tannia. 

•  Draft  Standard  for  Papaya. 

•  Draft  Standard  for  Asparagus. 

•  Draft  Standard  for  Cape  Gooseberry. 

•  Draft  Minimiun  Juice  Content 
Provision  in  the  Codex  Standard  for 
Limes. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Standard  for 
Cassava. 

The  committee  is  continuing  work  on: 

•  Draft  Standard  for  Yellow  Pitahaya. 

•  Draft  Standard  for  Oranges, 
including  Guide  for  Use  in  Scoring 
Freezing  Injury. 

•  Sizing  sections  of  the  Grapefruit, 
Lime,  and  Pummelo  standards. 

•  Proposed  E)raft  Standard  for  Apples. 

•  Proposed  Draft  Standard  for 
Tomatoes. 

•  Proposed  Draft  Standard  for  Table 
Grapes. 

•  Proposed  Draft  Guide  for  the 
Quality  Control  of  Fresh  Fniits  and 
Vegetables. 

•  Discussion  paper  on  definitions  of 
terms. 

Responsible  Agency:  USDA/AMS 
U.S.  Participation:  Yes 

Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses 

The  Codex  Committee  on  Nutrition 
and  Foods  for  Special  Dietary  Uses  is 
responsible  for  studying  nutritional 
problems  referred  by  the  Codex 
Alimentarius  Commission.  The 
Committee  also  drafts  provisions  on 
nutritional  aspects  for  all  foods  and 
develops  guidelines,  general  principles, 
and  standards  for  foods  for  special 


dietary  uses.  The  following  will  be 
considered  by  the  Commission  at  its 
24th  Session  in  July  2001.  The  relevant 
docvunent  is  ALINORM  01/26. 
To  be  considered  at  Step  8: 

•  Guidelines  for  Use  of  Nutrition 
Claims — ^Draft  Table  of  Conditions  for 
Nutrient  Contents  (Part  B  containing 
provisions  on  Protein  and  Vitamin  and 
Minerals). 

Discontinuation  of  work: 

•  Discussion  paper  on  Provisions  of 
Fortification  on  Iodine,  Iron  and 
Vitamin  A  in  the  Guidelines  of 
Nutrition  Claims. 

The  committee  continues  work  on: 

•  Guidelines  for  Use  of  Nutrition 
Claims — Draft  Table  of  Dietary 
Conditions  for  Nutrient  Claims  (Part  B 
containing  Provisions  on  Dietary  Fibre). 

•  Proposed  Draft  Revised  Standards 
for  Gluten-Free  Foods. 

•  Proposed  Draft  Revised  Standard 
for  Processed  Cereal-Based  Foods  for 
Infants  and  Young  Children. 

•  Proposed  Draft  Revised  Standard 
for  Infent  Formula. 

•  Proposed  Draft  Gmdelines  for 
Vitamin  and  Mineral  Supplements. 

•  Proposed  Draft  Revision  of  the 
Advisory  List(s)  of  Mineral  Salts  and 
Vitamin  Compoimds  for  the  Use  in 
Foods  for  Infants  and  Children. 

•  Discussion  Paper  on  Review  of 
Provisions  for  Vitamins  and  Minerals  in 
Codex  Standards:  Vitamins  and 
Minerals  in  Foods  for  Special  Medical 
Piuposes. 

•  Discussion  Paper  on  Energy 
Conversion  Factors. 

•  Disciission  Paper  on  the 
Consideration  of  the  Use  of  the 
Recommendations  of  the  FAO/WHO 
Expert  Consultation  on  Food 
Consumption  and  Exposure  Assessment 
of  Chemicals. 

•  Sports  and  Energy  Drinks. 

Responsible  Agency:  HHS/FDA 

U.S.  Participation:  Yes 

Codex  Committee  on  Fish  and  Fishery 
Products 

The  Fish  and  Fishery  Products 
Committee  is  responsible  for  elaborating 
standards  for  fr«sh  and  frozen  fish, 
crustaceans  and  moUusks.  The 
following  will  be  considered  by  the  24th 
Session  of  the  Commission  in  July  2001. 
The  relevant  document  is  ALINORM  01/ 
18. 

To  be  considered  at  Step  8: 

•  Draft  Standard  for  Crackers  from 
Marine  and  Freshwater  Fish,  Crustacean 
and  Molluscan  Shellfish. 

To  be  considered  at  Step  5  of  the 
Accelerated  Procedure: 

•  Inclusion  of  additional  species 
(Proposed  Draft  Amendment  to  the 
Canned  Sardines  Standard). 


To  be  considered  at  Step  5: 

•  Proposed  Draft  Standard  for  Salted 
Atlantic  Herring  and  Salted  Sprats. 

•  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products  (sections  1, 
2.1,2.2,  2.9,  3  to  6  and  9). 

The  committee  continues  or  begins 
work  on: 

•  Draft  Standard  for  Dried  Salted 
Anchovies. 

•  Proposed  Draft  Amendment  to  the 
Standard  for  Canned  Sardines  and 
Sardine-Type  Products  (Inclusion  of  an 
additional  species). 

•  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products  (other 
sections). 

•  Proposed  Draft  Standard  for 
Smoked  Fish. 

•  Proposed  Draft  Standard  for 
Molluscan  Shellfish. 

•  Proposed  Draft  Model  Certificate  for 
Fish  and  Fishery  Products. 

•  Proposed  Draft  Standard  for  Live, 
Quick  Frozen  and  Caimed  Bivalve 
Molluscs. 

•  Proposed  Draft  Amendment  to  the 
Standard  for  Quick  Frozen  Lobsters. 

•  Fish  Content  Definition  and  its 
Method  of  Determination. 

•  Proposed  Draft  Standard  for 
Scallops. 

Responsible  Agency:  HHS/FDA,  USDC/ 
NOAA/NMFS 

U.S.  Participation:  Yes 

Codex  Committee  on  Milk  and  Milk 
Products 

The  Codex  Committee  on  Milk  and 
Milk  Products  is  responsible  for 
establishing  international  codes  and 
standards  for  milk  and  milk  products. 
The  following  will  be  considered  at  the- 
24th  Session  of  the  Codex  Alimentarius 
Commission  in  July  2001.  The  reference 
document  is  ALINORM  01/11. 

To  be  considered  at  Step  8: 

•  Draft  Group  Standard  for  Unripened 
Cheese  Including  Fresh  Cheese. 

•  Proposed  Draft  Revised  Standard 
for  Edible  Casein  Products  at  Step  5/8. 

•  Proposed  Draft  Amendment  to  the 
Codex  General  Standard  for  Cheese 
(Description)  at  Step  5/8. 

•  Proposed  Draft  Amendment  to  the 
Codex  Group  Standard  for  Cheeses  in 
Brine  (Sampling)  at  Step  5/8. 

The  committee  is  continuing  work  on: 

•  Proposed  Draft  Revised  Standard 
for  Creams,  Whipped  Creams,  and 
Fermented  Creams. 

•  Proposed  Draft  Revised  Standard 
for  Fermented  Milks. 

•  Proposed  Draft  Revised  Standard 
for  Whey  Powders. 

•  Proposed  Draft  Amendment  to  the 
Codex  General  Standard  for  Cheese 
(Composition). 
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•  Proposed  Draft  Amendment  to  the    - 
^odex  General  Standard  for  Cheese 

( composition). 

•  Proposed  Draft  Amendment  to  the 
l|)odex  General  Standard  for  Cheese 
(Appendix  on  cheese  rind,  surface,  and 
coating). 

•  Proposed  Draft  Revised  Standard 
for  Processed  Cheese  (minimum  cheese 
content). 

•  Proposed  Draft  Revised  Individual 
Standards  for  CHeese  (including  a  new 
Standard  for  Mozzarella). 

j  •  Proposed  Draft  Standard  for  Dairy 
Spreads. 

1  •  Model  Export  Certificates  for  Milk 
froducts. 
New  work: 

•  Standard  for  Products  in  Which 
Milk  Components  are  Substituted  by 
Non-Milk  Components: 

•  Evaporated  Skimmed  Milk  with 
Vegetable  Fat. 

•  Sweetened  Condensed  Skimmed 
Milk  with  Vegetable  Fat. 

•  Skimmed  Milk  Powder  with 
Vegetable  Fat. 

Responsible  Agency:  USDA/AMS,  HHS/ 
FDA 

U.S.  Participation:  Yes 

Codex  Committee  on  Fats  and  Oils 

11  The  Codex  Committee  on  Fats  and 
Oils  is  responsible  for  elaborating 
standards  for  fats  and  oils  of  animal, 
vegetable,  and  marine  origin.  The 
Committee  held  its  17th  Session  in 
London  in  February  2001.  The  relevant 
document  is  ALINORM  01/17.  The 
following  matters  will  be  considered  by 
the  Codex  Alimentarius  Commission  at 
its  24th  Session  in  July  2001: 
To  be  considered  at  Steps  5/8: 

•  Amendments  to  the  Draft  Standard 
or  Named  Vegetable  Oils: 

•  High  Oleic  Acid  Siuiflower  Oil. 

•  High  Oleic  Acid  Safflower  Oil. 

•  Code  of  Practice  for  Storage  and 

'  "ransport  of  Fats  &  Oils  in  Bulk:  List  of 
Acceptable  Previous  Cargoes  and  of 
Banned  Immediate  Previous  Cargoes. 
To  be  considered  at  Step  5: 

•  Proposed  Draft  Standard  for  Fat 
Spreads  and  Blended  Spreads. 

To  be  considered  by  die  Committee  at 
its  next  session: 

•  Draft  Standard  for  Olive  Oils  and 
Olive-Pomace  Oils. 

•  Proposed  Draft  Amendments  to  the 
Standard  for  Named  Vegetable  Oils: 

•  Super  Palm  Olein. 

•  Mid-oleic  Sunflower  Oil. 

•  Inclusion  of  New  Desmethysterol 
)ata  and  Tocopherol  and  Tocotrienol 

Data  for  Palm  Olein,  Palm  Stearin, 
Rapeseed  Oil  (High  Erucic  Acid)  and 
Mustard  Oil. 

•  Draft  Standard  for  Fat  Spreads. 


•  Proposed  Draft  Amendments  to  the 
List  of  Acceptable  Previous  Cargoes  and 
of  Banned  Immediate  Previous  Cargoes. 

Responsible  Agency:  HHS/FDA,  USDA/ 
ARS 

U.S.  Participation:  Yes 

Codex  Committee  on  Cocoa  Products 
and  Chocolate 

The  Codex  Committee  on  Cocoa 
Products  and^^ocolate  is  responsible 
for  elaborating  worldwide  standards  for 
cocoa  products  and  chocolate.  The  21st 
Session  of  the  Commission  endorsed  the 
recommendation  of  the  forty-second 
session  of  the  Executive  Committee  to 
initiate  the  revision  of  the  Cocoa 
Products  and  Chocolate  Standards.  The 
following  standards  will  be  considered 
by  the  24th  Session  of  the  Commission 
in  July  2001.  The  relevant  document  is 
ALINORM  01/14. 

To  be  considered  at  Step  8: 

•  Draft  Revised  Standard  for  Cocoa 
Butters. 

•  Draft  Revised  Standard  for  Cocoa 
(Cacao)  Mass  (Cocoa/Chocolate  Liquor) 
and  Cocoa  Cake,  for  Use  in  the 
Manufactxire  of  Cocoa  and  Chocolate 
Products. 

•  Draft  Revised  Standard  for  Cocoa 
Powders  (Cocoas)  and  Dry  Cocoa-Sugar 
Mixture. 

To  be  considered  at  Step  5: 

•  Proposed  Draft  Standard  for 
Chocolate  and  Chocolate  Products. 

Responsible  Agency:  HHS/FDA 

U.S.  Participation:  Yes 

Codex  Coirunittee  on  Processed  Fruits 
and  Vegetables 

The  Codex  Committee  on  Processed 
Fruits  and  Vegetables  is  responsible  for 
elaborating  standards  for  Processed 
Fniits  and  Vegetables.  After  having  been 
adjourned  sine  die,  the  Committee 
reconvened  in  Washington,  DC,  in 
March  1998  to  begin  work  revising  the 
standards.  The  following  standards  will 
be  considered  by  the  24th  Session  of  the 
Commission  in  July  2001.  The  relevant 
document  is  ALINORM  01/27. 

To  be  considered  at  step  8: 

•  Draft  Standard  for  Kixnchi. 

•  Draft  Revised  Standard  for  Canned 
Applesauce. 

•  Draft  Revised  Standard  for  Canned 
Pears. 

To  be  considered  at  step  5: 

•  Proposed  Draft  Standard  for  Caimed 
Stone  Fruits. 

•  Proposed  Draft  Guidelines  for 
Packing  Media  in  Canned  Fruits. 

The  Committee  is  contidiung  work 
on: 

•  Draft  Codex  Standard  for  Pickled 
Products. 


•  Draft  Codex  Standard  for  Canned 
Bamboo  Shoots. 

•  Draft  Codex  Standard  for  Aqueous 
Coconut  Products. 

•  Proposed  Draft  Revised  Standards. 

•  Caimed  Tomatoes. 

•  Processed  Tomato  Concentrates. 

•  Soy  Sauce. 

•  Canned  Vegetables. 

•  Citrus  Fruits. 

•  Insam  (Ginseng). 

•  Guidelines  for  Packing  Media  for 
Canned  Fruits. 

Other  work: 

•  Methods  of  Analysis  for  Processed 
Fruits  and  Vegetables. 

Responsible  Agency:  USDA/AMS,  HHS/ 
FDA 

U.S.  Participation:  Yes 

Codex  Committee  for  Natural  Mineral 
Waters 

The  Codex  Committee  for  Natural 
Mineral  Waters  (CCNMW)  is  responsible 
for  elaborating  standards  for  natural 
mineral  waters.  The  Codex  Alimentarius 
Commission  at  its  22nd  meeting 
approved  the  development  of  a  standard 
for  bottled/packaged  water  other  than 
natural  mineral  waters.  The  following 
standards  will  be  considered  by  the  24th 
Session  of  the  Commission  in  July  2001. 
The  relevant  doaunent  is  ALINORM  01/ 
20. 

To  be  considered  at  Step  5/8: 

•  Proposed  Draft  Standard  for 
Bottled/Packaged  Drinking  Waters 
(Other  Than  Natural  Mineral  Waters). 

•  An  amendment  to  the  levels  of 
Health  Related  Limits  for  Certain 
Substances  in  the  Revised  Codex 
Standard  for  Natural  Mineral  Waters 
(Codex  STAN  108-1981:Rev.  1-1977)  so 
that  they  would  be  consistent  with  the 
WHO  Guidelines  on  Drinking  Water. 

Other  matters  for  the  Commission: 

•  Committee  adjourned  sine  die. 

Responsible  Agency:  HHS/FDA  • 

U.S.  Participation:  Yes 

Codex  Committee  on  Sugars 

The  Codex  Committee  on  Sugars 
elaborated  standards  for  all  types  of 
sugars  and  sugar  products.  The 
Committee  was  adjourned  sine  die,  but 
was  asked  to  revise  the  standards  for 
sugar  and  honey.  The  Committee 
prepared  the  revised  standard  for  sugar 
by  correspondence.  At  its  23rd  Session, 
the  Codex  Alimentarius  Commission 
adopted  the  Draft  Revised  Standard  for 
Sugar  with  the  exception  of  the  levels  of 
arsenic  and  lead  that  will  be  reviewed 
by  CCFAC.  However,  the  Committee 
decided  that  it  could  not  prepare  a  Draft 
Revised  Standard  for  Honey  by 
correspondence.  The  United  Kingdom 
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convened  a  Session  of  the  Committee  in 
London,  England,  on  February  9-11, 
2000  to  discuss  the  Draft  Revised 
Standard  for  Honey,  '•'he  following 
standard  will  be  considered  by  the  24th 
Session  of  the  Commission  in  July  2001. 
The  relevant  document  is  ALINORM  01/ 
25. 
To  be  considered  at  Step  8: 

•  Draft  Revised  Standard  for  Honey. 

•  Proposed  Amendments  to  the 
Revised  Codex  Standard  for  Sugars: 

(1)  Definition  of  Raw  Cane  Sugar  and 
Soft  Sugars. 

(2)  Food  Additives  and  Contaminants. 

(3)  Methods  of  Analysis  for  inclusion 
in  the  Standard. 

New  work: 

•  Amendment  to  the  Codex  Standard 
for  Sugar. 

•  Development  of  a  Standard  for 
Unifloral  Honey. 

•  Completion  of  an  addendum  to  the 
Standard  for  Honey  covering  industrial 
uses. 

Responsible  Agency:  USDA/ARS,  HHS/ 
FDA 

U.S.  Participation:  Yes 

Certain  Codex  Commodity  Committees ' 

Several  Codex  Alimentarius 
Commodity  Committees  have  adjourned 
sine  die.  The  following  Committees  fall 
into  this  category: 

•  Cereals,  Pulses  and  Legumes* 
Responsible  Agency:  IfflS/FDA, 

USDA/GIPSA 
U.S.  Participation:  Yes 
Meat  Hygiene 
Responsible  Agency:  USDA/FSIS 
U.S.  Participation:  Yes 

•  Soups  and  Broths 
Responsible  Agency:  USDA/FSIS 
U.S.  Participation:  Yes 

•  Vegetable  Proteins 
Responsible  Agency:  USDA/ARS, 

HHS/FDA 
U.S.  Participation:  Yes 

'  Adjourned  sine  die.  The  main  tasks  of 
these  Committees  are  completed.  However, 
the  committees  may  be  called  to  meet  again 
if  required. 

•  There  is  no  plamied  activity  for  this 
Committee  in  the  next  year. 

Brief  reports  on  activities  of  the  Codex 
Committees  on  Meat  Hygiene,  Soups 
and  Broths,  and  Vegetable  Proteins 
foUows: 

Codex  Committee  on  Meat  Hygiene 

As  a  result  of  several  years  of  work, 
the  Codex  Committee  on  Meat  Hygiene 
elaborated  worldwide  standards  and/or 
codes  of  practice  as  were  appropriate  for 
meat  hygiene.  The  Committee  adjourned 
sine  die  in  1993.  The  47th  Session  of  the 
Executive  Committee  welcomed  a 
proposal  from  New  Zealand  that  the 


Committee  be  reactivated  and 
recommended  that  the  work  and  terms 
of  reference  of  the  Committee  be 
expanded  to  include  reference  to 
poultry,  as  a  Codex  committee  had 
never  addressed  poultry  hygiene.  It  was 
proposed  that  the  next  session  be  held 
in  late  2001  or  early  2002.  The 
Commission  will  consider  this 
reconunendation  when  it  meets  in  July 
2001. 

Responsible  Agency:  USDA/FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  Soups  and  Broths 

The  Codex  Committee  on  Soups  and 
Broths  elaborated  worldwide  standards 
for  soups,  broths,  bouillons  and 
consommes.  The  Committee  adjourned 
sine  die.  The  main  tasks  of  the 
Committee  were  completed.  However,  at 
its  June  1997  meeting,  the  Codex 
Alimentarius  Conunission  requested 
that  the  Committee  commence  work 
revising  the  Standard  for  Bouillons  amd 
Consommes.  A  Draft  Revised  Standard 
for  Bouillons  and  Consommes  was 
approved  at  Step  5  by  the  Executive 
Committee  at  its  47th  Session  and  was 
circulated  at  Step  6  for  consideration  in 
advance  of  the  next  Conunission 
session.  The  relevant  document  is 
ALINORM  01/29. 

Responsible  Agency:  USDA/FSIS 

U.S.  Participation:  Yes 

Codex  Committee  on  Vegetable  Proteins 

The  Codex  Committee  on  Vegetable 
Proteins  elaborated  worldwide 
standards  for  vegetable  protein  products 
deriving  from  any  member  of  the  plaift 
kingdom.  The  Committee  was  adjourned 
sine  die  in  1989.  The  Codex 
Alimentarius  Commission  at  its  23rd 
Session  requested  that  the  Committee 
undertake  a  revision  of  the  Codex 
Standard  for  Wheat  Gluten.  A  Proposed 
Draft  Standard  for  Wheat  Protein 
Products  was  circulated  to  member 
countries  and  other  interested  parties 
for  conunent  at  Step  3.  It  was  adopted 
by  the  47th  Session  of  the  Executive 
Committee  at  Step  5  and  was  circulated 
at  Step  6  for  consideration  in  advance 
of  the  next  Commission  session. 

Responsible  Agency:  USDA/ARS,  HHS/ 
FDA 

U.S.Participation:  Yes 

Ad  Hoc  Intergovenunental  Task  Force 
on  Foods  Derived  From  Biotechnology 

The  Commission,  at  its  23rd  Session, 
established  thte  Task  Force  to  develop 
standards,  guidelines,  or 
recommendations,  as  appropriate,  for 
foods  derived  from  biotechnology  or 


traits  introduced  into  foods  by 
biotechnology,  on  the  basis  of  scientific 
evidence,  risk  analysis  and  having 
regard,  where  appropriate,  to  other 
legitimate  factors  relevant  to  the  health 
protection  of  consumers  and  the 
promotion  of  fair  trade  practices.  The 
relevant  documents  are  ALINORMS  01/ 
34  and  01/34A.  The  following  items 
have  been  forwarded  to  the  Commission 
for  its  consideration  at  its  24th  Session 
in  July  2001. 
To  be  considered  at  Step  5: 

•  Proposed  Draft  General  Principles 
for  the  Risk  Analysis  of  Foods  Derived 
from  Modem  Biotechnology. 

•  Proposed  Draft  Guideline  for  the 
Conduct  of  Safety  Assessment  of  Foods 
Derived  &t)m  Recombinant  DNA  Plants. 

New  work: 

•  Proposed  Draft  Guidelines  for  the 
Conduct  of  Food  Safety  Assessment  of 
Recombinant  DNA  Microorganisms. 

The  Task  Force  will  continue  work 
on: 

•  Discussion  Paper  on  TraceabiUty. 

•  Consideration  of  Analytical 
Methods. 

Responsible  Agency:  HHS/FDA,  USDA/ 
APHIS 

U.S.  Participation:  Yes 

Ad  Hoc  Intergovernmental  Task  Force 
on  Animal  Feeding 

The  Commission  at  its  23rd  Session 
established  the  Task  Force  to  develop 
guidelines  or  standards  as  appropriate 
on  Good  Animal  Feeding  practices.  The 
relevant  doctiments  are  ALINORMS  01/ 
38  and  01/38A.  The  task  force  discussed 
the  following  items: 

•  Revised  Draft  Code  of  Practice  for 
Good  Animal  Feeding. 

•  Information  paper  compiling  a  list 
of  internationally  available  standards 
and  vahdated  methods  for  the 
examination  of  feeding  stuffs. 

•  Information  paper  on  lists 
established  by  different  governments  to 
control  the  use  of  prohibited  and 
undesirable  substances  in  animal 
feeding  stuffs  or  other  approaches. 

Responsible  Agency:  HHS/FDA/CVM, 
USDA/ APHIS 

U.S.  Participation:  Yes       ~ 

Ad  Hoc  Intergovernmental  Task  Force 
on  Fruit  and  Vegetable  Juices 

The  Commission  at  its  23rd  Session 
established  this  Task  Force  to  revise  and 
consolidate  the  existing  Codex 
standards  and  guidelines  for  ftoiit  and 
vegetable  juices  and  related  products, 
giving  preference  to  general  standards. 
These  standards  were  originally 
developed  by  the  Joint  UNECE/Codex 
Group  of  Experts  on  the  Standardization 
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)f  Fruit  Juices,  which  had  been 
abolished  by  its  parent  organizations. 
The  Task  Force  held  its  first  session  in 
Brasilia,  Brazil,  September  18-22,  2000. 
tt  will  hold  a  second  session  in  Rio  de 
Janeiro,  date  to  be  annoimced.  The 

lerence  dociunent  is  ALINORM  01/39. 

The  committee  will  be  working  on: 

•  Proposed  Draft  Codex  General 
Standard  for  Fruit  Juices  and  Nectars. 

•  Proposed  Draft  Revised  Codex 
General  Standard  for  Vegetable  Juices. 

•  Methods  of  Analysis  and  Sampling 
for  Fruit  and  Vegetable  Juices  and    - 
Nectars. 

Responsible  Agency:  HHS/FDA,  USDA/ 
AMS 

U.S.  Participation:  Yes 

FAO/WHO  Regional  Coordinating 
Committees 

The  Codex  Alimentarius  Commission 
s  made  up  of  an  Executive  Committee, 
as  well  as  approximately  30  subsidiary 
bodies.  Included  in  these  subsidiary 
bodies  are  coordinating  conunittees  for 
groups  of  coimtries  located  in  proximity 
to  each  other  who  share  common 
concerns.  There  are  currently  six 
Regional  Coordinating  Committees: 

•  Coordinating  Conunittee  for  Africa. 

•  Coordinating  Committee  for  Asia. 

•  Coordinating  Conunittee  for 
Europe. 

•  Coordinating  Committee  for  Latin 
America  and  the  Caribbean. 

•  Coordinating  Committee  for  the 
Near  East. 

•  Coordinating  Committee  for  North 
America  and  the  South-West  Pacific. 

The  United  States  participates  as  an 
active  member  of  the  Coordinating 
Committee  for  North  America  and  the 
South-West  Pacific,  and  is  informed  of 
the  other  coordinating  committees 
through  meeting  documents,  final 
reports,  and  representation  at  meetings. 
Each  regional  committee: 

•  Defines  the  problems  and  needs  of 
the  region  concerning  food  standards 
and  food  control; 

•  Promotes  within  the  committee 
contacts  for  the  mutual  exchange  of 
information  on  proposed  regulatory 
initiatives  and  problems  arising  from 
food  control  and  stimulates  the 
strengthening  of  food  control 
infrastructures; 

•  Recommends  to  the  Conunission 
the  development  of  world-wide 
standards  for  products  of  interest  to  the 
region,  including  products  considered 
by  the  conunittee  to  have  an 
international  market  potential  in  the 
future;  and 

•  Exercises  a  general  coordinating 
role  for  the  region  and  such  other 
functions  as  may  be  entrusted  to  it  by 
the  Commission. 


Codex  Coordinating  Committee  for 
North  America  and  the  South — West 
Pacific 

The  Coordinating  Committee  is 
responsible  for  defining  problems  and 
needs  concerning  food  standards  and 
food  control  of  all  Codex  member 
countries  of  the  region.  The  Sixth 
Session  of  the  Committee  was  held  in 
December  2000,  in  Perth,  AustraUa.  The 
relevant  document  is  ALINORM  01/32. 
Agenda  topics  included  the  following: 

•  Review  of  acceptance  and 
promotion  of  Codex  standards  by 
cotmtries  in  the  region; 

•  Activities  related  to  economic 
integration  and  harmonization  of  food 
legislation  in  the  region; 

•  Activities  related  to  the  application 
of  risk  analysis; 

•  Promotion  of  Codex  activities  in  the 
Region; 

•  Activities  of  national  Codex  contact 
points  and  national  Codex  committees 
in  the  region; 

•  Consumer  participation  in  the  work 
of  Codex; 

•  Report  on  activities  related  to 
bioteclmolMy; 

•  Codex  Strategic  Vision  and  Medium 
Term  Plan  2003-2007; 

•  Trade  vulnerabilities  resulting  from 
the  lengthy  Codex  MRL  process;  and 

•  Codex  Ad  hoc  Intergovernmental 
Task  Force  on  Animal  Feeding. 

Responsible  Agency:  USDA/FSIS 

U.S.  Participation:  Yes 

Attachment  2 

U.S.  Codex  Alimentarius  Officials 

Codex  Conunittee  Chairpersons 

Codex  Committee  on  Fo^  Hygiene 
Dr.  I.  Kaye  Wachsmuth,  Deputy 
Administrator,  Office  of  PubUc  Health 
and  Science,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agriculture,  Room  341-E,  Jamie  L. 
Whitten  Federal  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3700,  Phone 
#:  (202)  720-2644,  Fax  #  (202)  690- 
2980,  E-mail: 
kaye.wachsmuth@usda.gov 

Codex  Committee  on  Processed  Fruits 
and  Vegetables 

Mf.  David  L.  Priester,  Head, 
Standardization  Section,  AMS  Fruit  & 
Vegetable  Programs,  Fresh  Products 
Branch,  USDA  Stop  0140,  Room 
2049-S,  1400  Independence  Avenue, 
SW,  Washington,  DC  20250-0240, 
Phone  #:  (202)  720-2185,  Fax  #:  (202) 
720-8871,  E-mail: 
david.priester@usda.gov 

Codex  Committee  on  Residues  of 
\     Veterinary  Drugs  in  Foods 


Dr.  Stephen  F.  Stmdlof.  Director,  Center 
for  Veterinary  Medicine,  Food  and 
Drug  Administration,  7500  Standish 
Place  (HFV-1),  Rockville,  MD  20855, 
Phone  #:  (301)  594-1740.  Fax  #:  (301) 
594-1830,  E-mail: 
ssundlof@cvm.fda.gov 

Codex  Conunittee  on  Cereals,  Pulses 
and  Legumes  (adjourned  sine  die) 

Mr.  Steven  N.  Tanner,  Director, 
Technical  Services  Division,  Grain 
Inspection,  Packers  &  Stockyards, 
Administration,  U.S.  Department  of 
Agriculture,  10383  N.  Executive  Hills 
Blvd.,  Kansas  Qty,  MO  64153-1394, 
Phone  «:  (816)  891-0401,  Fax  #:  (816) 
891-0478,  E-mail: 
stannei@tsd.^iskc.usda.gov 

Listing  of  U.S.  Delegates  and  Alternate 
Delegates — Worldwide  General  Subject 
Codex  Committees 

Codex  Committee  on  Residues  of 
Veterinary  Drugs  in  Foods  (Host 
Government — United  States) 

U.S.  Delegate:  Dr.  Steven  D.  Vaughn, 
Director,  Division  of  Therapeutic 
Drugs  for  Food  Animals,  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place 
HFV-130,  Rockville,  MD  20855, 
Phone  #:  (301)  827-7584,  Fax  #:  (301) 
592-2297,  E-mail: 
svaughn@cvm.fda.gov 

Alternate  Delegate:  Eh-.  Richard  ElUs, 
Special  Assistant,  Office  of  the 
Deputy  Administrator,  Office  of 
Public  Health  and  Science,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture.  Room  322 
Aerospace  Center,  1400  Independence 
Avenue,  SW,  Washington.  DC  20250- 
3700.  Phone  #:  (202)  690-6474.  Fax  #: 
(202)  690-6557.  E-maih 
richard.ellis@usda.gov 

Codex  Committee  on  Food  Additives 
and  Contaminants  (Host  Government — 
The  Netherlands) 

U.S.  Delegate:  Dr.  Terry  C.  Troxell. 
Director.  Office  of  Plant  and  Dairy 
Foods  and  Beverages.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
300),  Food  and  Drug  Administration. 
200  C  Street.  SW.  Washington,  DC 
20204.  Phone  #:  (202) 205-4064.  Fax 
#:  (202)  205-4422.  E-mail: 
TCT@cfsan.fda.gov 

Alternate  Delegate:  Dr.  Dennis  M.  Keefe, 
Office  of  Premarket  Approval,  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFS-200),  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #:  (202) 
418-3113,  Fax  #:  (202)  418-3131,  E- 
mail:  dkeefe@cfsan.fda.gov 
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Codex  Committee  on  Pesticide  Residues 
(Host  Government — The  Netherlands) 

U.S.  Delegate:  Mr.  Edward  Zager, 
Associate  Director,  Health  Effects 
Division,  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.  NW,  Washington, 
DC  20460.  Phone  #:  (703)  305-5035, 
Fax  #:  (703)  305-5147,  E-mail: 
Zager.Ed@epamail.epa.gov 

Alternate  Delegate:  Dr.  Robert  Epstein, 
Associate  Deputy  Administrator, 
Science  and  Technology,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  P.O.  Box  96456,  Room 
3522S,  Mail  Stop  0222.  Washington, 
DC  20090,  Phone  #:  (202)  720-2158, 
Fax  #:  (202)  720-1484,  E-mail: 
Robert.Epstein@usda.gov 

Codex  Committee  on  Methods  of 
Analysis  and  Sampling  (Host 
Government — Hungary) 

U.S.  Delegate:  Dr.  Gregory  Diachenko, 
Director,  Division  of  Product 
Manufacture  and  Use,  Office  of 
Premarket  Approval,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C 
Street,  SW.  Washington.  DC  20204, 
Phone  #:  (202)  205-5320,  Fax  #:  (202) 
401-8531,  E-mail:  gxd@cfsan.fda.gov 

Alternate  Delegate:  E)r.  Thomas 
Whitaker,  Senior  Scientist, 
Agricultmal  Research  Service,  U.S. 
Department  of  Agriculture,  124 
Weaver  Laboratory,  North  Carolina 
State  University,  Raleigh,  NC,  Phone 
#:  (919)  515-6731,  Fax  #:  (919)  515- 
7760,  E-mail: 
thomas_whitakei@nscu.edu 

Codex  Committee  on  Food  Import  and 
Export  Certification  and  Inspection 
Systems  (Host  Government — Australia) 

Delegate:  Mr.  L.  Robert  Lake,  Director, 
Office  of  Regulations  and  Policy 
(HFS-4),  U.S.  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #:  (202) 
205-4160.  Fax  #:  (202)  401-7739,  E- 
mail:  LRL@cfsan.fda.gov 

Alternate  Delegate:  Mr.  Mark  Manis, 
Director,  International  Policy  Staff, 
Office  of  Policy,  Program 
Development,  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room 
4434,  South  Agricultiu«  Building, 
1400  Independence  Avenue.  SW. 
Washington,  DC  20250-3700,  Phone 
#:  (202) 720-6400,  Fax  #:  (202) 720- 
7990,  E-mail:  mark.manis@usda.gov 

Codex  Committee  on  General  Principles 
(Host  Government — France) 

Delegate:  Note:  A  member  of  the 
Steering  Committee  heads  the 


delegation  to  meetings  of  the  General 
Principles  Committee. 

Codex  Committee  on  Food  Labelling 
(Host  Government — Canada) 

Delegate:  Dr.  Christine  Lewis,  Director, 
Office  of  Nutritional  Products, 
LabeUng,  and  Dietary  Supplements, 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  Street,  SW 
(HFS-800),  Washington,  DC  20204. 
Phone  #:  (202)  205-4561.  Fax  #:  (202) 
205-4594.  E-mail: 
Christine.Lewis@cfsan.fda.gov 

Alternate  Delegate:  Dr.  Robert  Post, 
Director.  Labeling  and  Consumer 
Protection  Staff.  Office  of  Policy, 
Program  Development  and 
Evaluation,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agriculture.  Room  602,  300  12th 
Street,  SW,  Washington,  DC  20250- 
3700,  Phone  #:  (202)  205-0279,  Fax  #: 
(202)  205-3625.  E-mail: 
robert.post@usda.gov 

Codex  Committee  on  Food  Hygiene 
(Host  Government — United  States) 

Delegate:  Dr.  Robert  Buchanan,  Director. 
Office  of  Science.  Center  for  Food 
Science  and  Applied  Nutrition.  Food 
and  Drug  Administration  200  C  Street, 
SW,  Washington.  DC  20204.  Phone  #: 
(202) 205-4970,  Fax  #:  (202) 205- 
7740,  E-mail:  R4B@cfsan.fda.gov 

Alternate  Delegate:  Dr.  H.  Michael  Wehr 
(acting).  Office  of  Constituent 
Operations.  U.S.  Food  and  Drug 
Administration.  Room  5826  (HFS- 
550).  200  C  St.  SW.  Washington,  DC 
20204.  Phone  #:  (202)  260-2786.  Fax 
#:  (202)  401-7739.  E-mail: 
HMW@cfsan.fda.gov 

Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses  (Host 
Government — Germany) 

Delegate:  Dr.  Elizabeth  Yetley.  FDA 
Lead  Scientist  for  Nutrition  (HFS- 
450),  Food  and  Drug  Administration, 
200  C  Street,  SW.  Washington.  DC 
20204,  Phone  #:  (202) 205-4848,  Fax 
#:  (202)  205-5295,  E-mail: 
EAY@cfsan.fda.gov 

Alternate  Delegate:  Dr.  Christine  Lewis, 
Director,  Office  of  Nutritional 
Products,  Labeling,  and  Dietary 
Supplements,  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  Street, 
SW  (HFS-800),  Washington,  DC 
20204.  Phone  #:  (202)  205-4561.  Fax 
#:  (202)  205^594.  E-mail: 
Christine.Lewis@cfsan.fda.gov 


Worldwide  Commodity  Codex 
Committees 

Codex  Committee  on  Fresh  Fruits  and 
Vegetables  (Host  Government — Mexico) 

Delegate:  Mr.  David  L.  Priester.  Head, 
Standardization  Section.  International 
Standards  Coordinator.  Fruit  & 
Vegetable  Programs.  Agricultiural 
Marketing  Service,  Room  2069,  South 
Agriculture  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250,  Phone  #:  (202) 
720-2184.  Fax  #:  (202)  720-0016.  E- 
mail:  david.priester@usda.gov 

Alternate  Delegate:  Mr.  Larry  B.  Lace, 
Branch  Chief,  Fresh  Products  Branch, 

•    Fruit  k  Vegetable  Program, 

Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture,  Room 
2049,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250.  Phone  #:  (202) 
72&-5870.  Fax  #:  (202)  720-0393,  E- 
mail:  larry.lace@usda.gov 

Codex  Committee  on  Fish  and  Fishery 
Products  (Host  Government — Norway) 

Delegate:  Mr.  Philip  C.  Spiller.  Director, 
Office  of  Seafood.  (HFS-400)  VERB. 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration.  200  C  Street,  SW, 
Washington,  DC  20204.  Phone  #:  (202) 
418-3133,  Fax  #:  (202)  418-3198,  E- 
mail:  PCS@cfsan.fda.gov 

Alternate  Delegate:  Mr.  Samuel  W. 
McKeen,  Director,  Office  of  Trade  and 
Industry  Services,  National  Oceanic 
and  Atmospheric  Administration, 
NMFS,  1335  East-West  Highway. 
Room  6490.  Silver  Spring,  MD  20910, 
Phone  #:  (301)  713-2351,  Fax  #:  (301) 
713-1081,  E-mail: 
samuel.mckeen@noaa.gov 

Codex  Committee  on  Cereals,  Pulses 
and  Legumes  (Host  Government — 
United  States) 

Delegate:  Mr.  Charles  W.  Cooper, 
Director,  International  Activities  Staff, 
Center  for  Food  Safety  and  Applied 
Nutrition.  Room  5823  (HFS-585). 
Food  and  Drug.Administration,  200  C 
Street.  SW,  Washington,  DC  20204, 
Phone  #:  (202)  205-5042,  Fax  #:  (202) 
401-7739,  E-mail: 
ccooper@cfsan.fda.gov 

Alternate  Delegate:  Mr.  David  Shipman, 
Deputy  Administrator,  Federal  Grain 
Inspection  Division.  Grain  Inspection 
Packers  and  Stockyards 
Administration,  U.S.  Department  of 
Agriculture,  Room  1661,  South 
Agricultiire  Building,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250,  Phone  #:  (202) 
720-9170.  Fax  #:  (202)  205-9237.  E- 
mail:  dshipman@gipsadc.usda.gov 
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Oodex  Committee  on  Milk  and  Milk 
Products  (Host  Government — New 
Zealand) 

Delegate:  Mr.  Duane  Spomer.  Chief, 
Dairy  Standardization  Branch,  U.S. 
Department  of  Agriculture, 
Agricultural  Marketing  Service,  Room 
2750,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250,  Phone  #:  (202) 
720-9382,  Fax  #:  (202)  720-2643,  E- 
mail:  duane.spomer@usda.gov 

Alternate  Delegate:  Mr.  John  C. 
Mowbray,  Division  of  Programs  and 
Policy  Enforcement,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
306),  Food  and  Drug  Administration, 
200  C  Street.  SW.  Washington,  DC 
20204.  Phone  #:  (202)  205-1731,  Fax 
#:  (202)  205-4422,  E-mail:    - 
JCM@cfsan.  fda.  gov 

y>dex  Committee  on  Fats  and  Oils 
Host  Government — United  Kingdom) 

Delegate:  Mr.  Charles  W.  Cooper. 
Director.  International  Activities  Staff 
(HFS-585),  Center  for  Food  Safety 
and  Applied  Nutrition,  Room  5823 
(HFS-585),  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #:  (202) 
205-5042,  Fax  #:  (202)  401-7739,  E- 
mail:  ccooper@cfsan.fda.gov 

Ahemate  Delegate:  Ms.  Kathleen 
Warner  (Acting),  U.S.  Department  of 
Agricultiire,  1815  N.  University 
Street,  Peoria,  IL  61604,  Phone  #: 
(309) 681-6584,  Fax  #:  (301) 681- 
6668,  E-mail: 
wamerk@mail.ncaur.usda.gov 

Codex  Committee  on  Cocoa  Products 
and  Chocolate,  (Host  Government — 
Svritzerland) 

U.S.  Delegate:  Mr.  Charles  W.  Cooper. 
Director,  International  Activities  Staff, 
Center  for  Food  Safety  and  Applied 
Nutrition.  Room  5823  (HFS-585), 
Food  and  Drug  Administration,  200  C 
Street.  SW,  Washington.  DC  20204. 
Phone  #:  (202)  205-5042.  Fax  #:  (202) 
401-7739,  E-mail: 
ccooper@cfsan.fda.gov 

Alternate  Delegate:  Dr.  Michelle  Smith, 
Food  Technologist,  Office  of  Plant 
and  Dairy  Foods  and  Beverages, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-306).  200  C  Street, 
SW,  Washington,  DC  20204,  Phone  #: 
(202) 205-2975,  Fax  #:  (202) 205- 
4422,  E-mail:  MAS@cfsan.fda.gov 

Codex  Committee  on  Sugars  (Host 
Government — United  Kingdom) 

Delegate:  Dr.  Thomas  L.  Tew,  Research 

Geneticist,  Sugarcane  Research  Unit, 

Agricultural  Research  Service,  USD  A, 

5883  USDA  Road,  Houma,  LA  70360. 

Phone  #:  (504) 872-5042,  Fax  #:  (504) 


A 


868-8369,  E-mail: 
ttew@srrc.ars.usda.gov 
Alternate  Delegate:  Dr.  Dennis  M.  Keefe. 
Office  of  Premarket  Approval.  Center 
for  Food  Safety  and  Applied  Nutrition 
(HFS-200),  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #:  (202) 
418-3113.  Fax  #:  (202)  418-3131,  E- 
mail:  DMK@cfsan.fda.gov 

Codex  Committee  on  Processed  Fruits 
and  Vegetables  (Host  Government — 
United  States) 

Delegate:  Mr.  James  Rodeheaver,  Chief, 
Processed  Products  Branch,  Fruit  & 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  0709.  South 
Agriculture  Building,  Washington,  DC 
20250,  Phone:  (202)  720-4693,  Fax: 
(202)  690-1527,  E-mail: 
ames.rodeheaver@usda.gov 
temate  Delegate:  Mr.  Charles  W. 
Cooper,  Director,  International 
Activities  Staff,  Center  for  Food  Safety 
and  Applied  Nutrition,  Room  5823 
(HFS-585)  Food  and  Drug 
Administration,  200  C  Street,  SW, 
Washington,  DC  20204,  Phone  #:  (202) 
205-5042,  Fax  #:  (202)  401-7739,  E- 
mail:  ccooper@cfsan.fda.gov 

Codex  Committee  on  Soups  and  Broths 
(Host  Government — Switzerland) 

Delegate:  Mr.  Charles  Edwards,  Director, 
Technology  Program  Development 
Staff,  Office  of  Policy.  Program 
Development  and  Evaluation.  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  405. 
300  12th  Street.  SW.  Washington.  DC 
20250,  Phone  #:  (202) 205-0675,  Fax 
#:  (202)  205-0080,  E-mail: 
charles.edwards@usda.gov 

Alternate  Delegate:  Dr.  Rooert  Post, 
Director.  Labeling  and  Consimier 
Protection  Staff.  Office  of  Policy. 
Program  Development  and 
Evaluation.  Food  Safety  and 
Inspection  Service.  U.S.  Department 
of  Agriculture,  Room  602,  300  12th 
Street.  SW,  Washington,  DC  20250. 
Phone  #:  (202)  205-0279.  Fax  #:  (202) 
205-3625,  E-mail: 
robert.post@usda.gov 

Codex  Committee  on  Vegetable  Proteins 
(Host  Government — Canada) 

U.S.  Delegate:DT.  Wilda  H.  Martinez. 
Area  Director,  ARS  North  Atlantic 
Area  Sciences.  Agricultxiral  Research 
Service,  USDA,  600  E.  Mermaid  Lane, 
Wynwood,  PA  19038,  Phone  #:  (215) 
233-6593,  Fax  #:  (215)  233-6719,  E- 
mail:  wmartinez@ars.usda.gov 

Alternate  Delegate:  Dr.  Jeanne  Rader, 
Director,  Division  of  Research  and 
Applied  Technology,  Office  of 


Nutritional  Products,  Labeling  and 
Dietary  Supplements,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C 
Street,  SW,  Washington,  DC  20204. 
Phone  #:  (202)  205-5375.  Fax  #:  (202) 
205—4594.  E-mail:  jii@cfsan.fda.gov 

Codex  Committee  on  Meat  Hygiene 
(Host  Government — New  Zealand) 

Delegate:  Dr.  John  Prucha,  Assistant 
Deputy  Administrator,  Program 
Coordination  and  Evaluation,  Office 
of  Policy,  Program  Development,  and 
Evaluation,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agriculture.  Room  4866.  South 
Agriculture  Building.  Washington,  DC 
20250,  Phone  #:  (202)  720-3473,  Fax 
#:  (202)  690-3856.  E-mail: 
john.prucha@usda.gov 

Alternate  Delegate:  Dr.  Bonnie  Buntain, 
Acting  Assistant  Deputy 
Administrator,  Office  of  Public  Health 
and  Safety,  Food  Safety  and 
Inspection  Service,  U.S.  Department 
of  Agricultiire,  Mail  drop  343 
Aerospace  Building,  3rd  Floor,  Room 
333, 1400  Independence  Avenue,  SW. 
Washington,  DC  20250,  Phone:  (202) 
690-6556,  Fax:  (202)  690-6557,  E- 
mail:  bonnie.buntaiD@usda.gov 

Codex  Committee  on  Natural  Mineral 
Waters  (Host  Government — SwitzeHand) 

Delegate:  Dr.  Terry  C.  Troxell,  Director, 
Office  of  Plant  and  Dairy  Foods  and 
Beverages  (HFS-300),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food 
and  Drug  Administration,  200  C 
Street,  SW,  Washington,  DC  20204, 
Phone  #:  (202)  205-5321,  Fax  #:  (202) 
205-4422,  E-mail:  TCT@cfsan.fda.gov  - 

Alternate  Delegate:  Ms.  Shellee 
Anderson,  Division  of  Programs  and 
Policy  Enforcement  (HFS-306), 
Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  200  C  Street.  SW, 
Washington,  DC  20204,  Phone  «:  (202) 
205-4681.  Fax  #:  (202) 205-4422.  E- 
mail:  SAD@cfsan.fda.gov 

Ad  Hoc  Intergovernmental  Task  Forces 

AD  HOC  Intergovernmental  Task  Force 
on  Fruit  and  Vegetable  Juices  (Host 
government — Brazil) 

Delegate:  Mr.  Martin  Stutsman.  Office  of 
Plant  and  Dairy  Foods  and  Beverages 
(HFS-306).  Center  for  Food  Safety 
and  Applied  Nutrition.  Food  and 
Drug  Administration.  200  C  St.  SW. 
Washington.  DC  20204.  Phone:  (202) 
260-1949.  Fax:  (202)  205-4422.  E- 
mail:  mstutsma@cfsan.fda.gov 

Alternate  Delegate:  Mr.  David  Priester. 
Head.  Standardization  Section, 
International  Standards  Coordinator. 
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Fruit  &  Vegetable  Programs, 
Agricultural  Marketing  Service,  Room 
2069,  South  Agricultiue  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250.  Phone  #:  (202) 
720-2184,  Fax  #:  (202)  720-0016,  E- 
mail:  david.priester@usda.gov 

AD  HOC  Intergovernmental  Task  Force 
on  Foods,  Derived  From  Biotechnology 
(Host  government — Japan) 

Delegate:  L.  Robert  Lake,  Director, 
Office  of  Regulations  and  Policy, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-4),  Food  and  E)rug 
Administration,  200  C  St.  SW, 
Washington,  DC  20204,  Phone:  (202) 
205-4160,  Fax:  (202)  401-7739,  E- 
mail:  LRL@cfsan.fda.gov 

Alternate  Delegate:  Dr.  Sally  L. 
McCammon,  Science  Advisor  to  the 
Administrator,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Aghcultiue,  4700  River 


Road  (Unit  98),  Riverdale,  MD  20737, 
Phone  (301)  734-5761,  Fax:  (301) 
734-5992,  E-mail: 
Sally.L.Mccammon@usda.gov 

AD  HOC  Intergovernmental  Task  Group 
On  Animal  Feeding  (Host  government — 
Denmark) 

Delegate:  Dr.  Stephen  F.  Simdlof, 
Director,  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place 
(HFV-1),  Metro  Park  N.  4,  Rockville, 
MD  20855,  Phone:  (301)  827-2950, 
Fax:  (301)  827-4401,  E-mail: 
ssundlof@cvm.fda.gov 

Alternate  Delegate:  Dr.  Alejandro  B. 
Thiermann,  Regional  Director  for 
Europe,  Africa  and  the  Middle  East, 
FAS/USEU,  US  Department  of 
Agriculture,  PSC  82,  Box  002,  APO 
AE  09710,  Phone:  (322)  508-2762, 
Fax:  (322)  511-0918,  E-mail: 
AlejandroBThiermann@usda.gov 


Subsidiary  Bodies  of  The  Codex 
Alimentarius   ' 

There  are  six  regional  coordinating 
committees: 

Coordinating  Committee  for  Africa 
Coordinating  Committee  for  Asia 
Coordinating  Committee  for  Europe 
Coordinating  Committee  for  Latin 

America  and  the  Caribbean 
Coordinating  Committee  for  the  Near 

East 
Coordinating  Committee  for  North 

America  and  the  South- West  Pacific 

Contact:  Mr.  Patrick  Clerkin,  Associate 
Manager,  U.S.  Codex  Office,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room 
4861,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250,  Phone  #:  (202) 
205-7760,  Fax  #:  (202)  720-3157, 
E-mail:  patrlck.clerkin@usda.gov 


Attachment  3 

Timetable  of  Codex  Sessions  (June  2000  through  June 


2000: 
CX  722-24 

CX  803-01 

CX  720-22 

CX  702-47 

CX  713-20 

CX  801-01 

CX  706-22 
CX  731-09 

CX  712-33 
CX  719-07 

CX  708-18 

CX  707-14 

CX  732-06 

2001: 
CX  734-01 

CX  725-12 

CX  709-17 
CX  715-23 

CX  711-33 

CX  803-02 
CX  718-33 
CX  716-16 
CX  714-29 
CX  702-48 

CX  701-24 
CX  708-19 

CX  712-23 


Codex  Conunittee  on  Fish  and  Fishery  Products  (24th 
Session) 

ad  hoc  Intergovernmental  Codex  Task  Force  on  Animal 
Feeding 

Codex  Conunittee  on  Nutrition  and  Foods  for  Special  Di- 
etary Uses  (22nd  Session) 

Executive  Committee  of  the  Codex  Alimentarius  Com- 
mission (47th  Session) 

Codex  Committee  on  Processed  Fruits  and  Vegetables 
(20th  Session) 

ad  hoc  Intergovernmental  Codex  Task  Force  on  Fruit 
Juices  (1st  Session) 

Codex  Regional  Coordinating  Committee  for  Europe 

Codex  Committee  on  Fresh  Fruits  and  Vegetables  (9th 
Session) 

Codex  Committee  on  Food  Hygiene  (33rd  Session] 

Codex  Committee  on  Natural  Mineral  Waters  (7th  Ses- 
sion) 

Codex  Committee  on  Cocoa  Products  and  Chocolate 
(18th  Session) 

Codex  Regional  Coordinating  Committee  for  Africa  (14th 
Session) 

Codex  Regional  Coordinating  Committee  for  North  Amer- 
ica and  the  South-West  Pacific  (6th  Session) 

Codex  Regional  Coordinating  Committee  for  the  Near 

East 
Codex  Regional  Committee  for  Latin  America  and  the 

Caribbean  (12th  Session) 
Codex  Committee  of  Fats  and  Oils  (17th  Session) 
Codex  Committee  on  Methods  of  Analysis  and  Sampling 

(23rd  Session) 
Codex  Committee  on  Food  Additives  and  Contaminants 

(33rd  Session) 
ad  hoc  Intergovernmental  Task  Force  on  Animal  Feeding 
Codex  Committee  on  Pesticide  Residues  (33rd  Session) 
Codex  Committee  on  General  Principles  (16th  Session) 
Codex  Committee  on  Food  Labelling  (29th  Session) 
Executive  Committee  of  the  Codex  Alimentarius  Com- 
mission (48th  Session) 
Codex  Alimentarius  Committee  (24th  Session) 
Codex   Committee   on   Cocoa   Products   and   Chocolate 

(19th  Session) 
Codex  Committee  on  Food  Hygiene  (34th  Session) 


5-9  June 

13-15  June 

19-23  June 

28-30  June 

11-15  September 

18-22  September 

3-6  October 
9-13  October 

23-27  October 
30  October- 

1  November 
2—4  November 

27-30  November 

5-8  December 


29  January- 

1  February 
13-16  February 

19-23  February 
26  February- 

2  March 
12-16  March 

19-21  March 
2-7  April 
23-27  April 

30  April-4  May 
28-29  June 

2-7  July 
3-5  October 

8-13  October 


2002) 

Alesund 

Copenhagen 

Berlin 

Geneva 

Washington.  DC 

Brasilia 

Madrid 
Mexico  City 

Washington,  DC 
Fribourg 

Fribourg 

Entebbe 

Perth 


Cairo 

Santo  Domingo 

London 
Budapest 

The  Hague 

Copenhagen 
The  Hague 
Paris 
Ottawa 
Geneva 

Geneva 
Fribourg 

Bangkok 
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CX  720-23        Codex  Committee  for  Nutrition  and  Foods  for  Special  Di- 
etary uses  (23rd  Session) 

CX  730-13        Codex  Committee  on  Residues  of  Veterinary  Drugs  in 
Foods  (13th  Session) 
4002: 

CX  731-10        Codex  Committee  on  Fresh  Fruits  and  Vegetables  (10th 
Session) 

CX  723-6  Codex  Committee  on  Meat  Hygiene  (8th  Session) 

CX  733-10        Codex  Committee  on  Food  Import  and  Export  Certifi- 
cation and  Inspection  Systems  (10th  Session) 

CX  802-03        ad  hoc  Intergovernmental  Task  Force  on  Biotechnology 
(3rd  Session) 

CX  711-34        Codex  Committee  on  Food  Additives  and  Contaminants 
(34th  Session) 

CX  803-03        ad  hoc  Intergovernmental  Task  Force  on  Animal  Feeding 
(3rd  Session) 

CX  703-05        Codex  Committee  on  Milk  and  Milk  Products  (5th  Ses- 
sion) 

CX  716-17        Codex  Committee  on  General  Principles  (17tb  Session) 

CX  801-02        ad  hoc  Intergovernmental  Task  Force  on  Fruit  Juice  (2nd 
Session) 

CX  714-30        Codex  Committee  on  Food  Labelling  {30th  Session) 

CX  718-34        Codex  Committee  on  Pesticide  Residues  (34th  Session) 

CX  722-25        Codex  Committee  on  Fish  and  Fishery  Products  (25th 
Session) 

CX  702-49        Executive  Committee  of  the  Codex  Alimentarius  Com- 
mission (49th  Session) 


26-30  November 

Berlin 

4-7  December 

Charleston,  SC 

28  January- 
1  February 
18-22  February 
25  February- 
1  March 

Mexico  City 

Wellington 
Canberra 

4-8  March 

Kyoto 

11-15  March 

The  Hague 

18-20  March 

Copenhagen 

8-12  April 

Wellington 

15-19  April 
23-26  April 

Paris 
Brasilia 

&-10  May 

Ottawa 

13-18  May 
3-7  June 

The  Hague 
Bergen 

26-28  Jtuie 

Rome 

\t 


i^ttachment  4 

Definitions  for  the  Purpose  of  Codex 
Alimentarius 


Words  and  phrases  have  specific 
meanings  when  used  by  the  Codex 
Alimentarius.  For  the  purposes  of 
Codex,  the  foUowring  definitions  apply: 

1.  Food  means  any  substance, 
hether  processed,  semi-processed  or 

raw,  which  is  intended  for  human 
consumption,  and  includes  drink, 
chewing  gum,  and  any  substance  which 
has  been  used  in  the  manufacture, 
preparation  or  treatment  of  "food"  but 
does  not  include  cosmetics  or  tobacco  or 
substances  used  only  as  drugs. 

2.  Food  hygiene  comprises  conditions 
and  measures  necessary  for  the 
production,  processing,  storage  and 
distribution  of  food  designed  to  ensure 
a  safe,  sound,  wholesome  product  fit  for 
human  consumption. 

I    3.  Food  additive  means  any  substance 
not  normally  consiuned  as  a  food  by 
itself  and  not  normally  used  as  a  typical 
ingredient  of  the  food,  whether  or  not  it 
has  nutritive  value,  the  intentional 
addition  of  which  to  food  for  a 
technological  (including  organoleptic) 
purpose  in  the  manufacture,  processing, 
preparation,  treatment,  packing, 
packaging,  transport,  or  holding  of  such 
food  results,  or  may  be  reasonably 
expected  to  result,  (directly  or 
indirectly)  in  it  or  its  by-products 
becoming  a  component  of  or  otherwise 
affecting  the  characteristics  of  such 
foods.  The  food  additive  term  does  not 
include  "contaminants"  or  substances 
added  to  food  for  maintaining  or 
mproving  nutritional  qualities. 


4.  Contaminant  means  any  substance 
not  intentionally  added  to  food,  which 
is  present  in  such  food  as  a  result  of  the 
production  (including  operations 
carried  out  in  crop  husbandry,  animal 
husbandry,  and  veterinary  medicine), 
manufacture,  processing,  preparation, 
treatment,  packing,  packaging,  transport 
or  holding  of  such  food  or  as  a  result  of 
environmental  contamination.  The  term 
does  not  include  insect  fragments, 
rodent  hairs  and  other  extraneous 
matters. 

5.  Pesticide  means  any  substance 
intended  for  preventing,  destroying, 
attracting,  repelling,  or  controlling  any 
pest  including  unwanted  species  of 
plants  or  animals  during  the  production, 
storage,  transport,  distribution  and 
processing  of  food,  agricultural 
commodities,  or  animal  feeds  or  which 
may  be  administered  to  animals  for  the 
control  of  ectoparasites.  The  term 
includes  substances  intended  for  use  as 
a  plant-growth  regulator,  defoliant, 
desiccant,  fruit  thinning  agent,  or 
sprouting  inhibitor  and  substances 
applied  to  crops  either  before  of  after 
harvest  to  protect  the  commodity  from 
deterioration  during  storage  and 
transport.  The  terra  pesticides  excludes 
fertilizers,  plant  and  animal  nutrients, 
food  additives,  and  animal  drugs. 

6.  Pesticide  residue  means  any 
specified  substance  in  food,  agricultiu^ 
commodities,  or  animal  feed  resulting 
from  the  use  of  a  pesticide.  The  term 
includes  any  derivatives  of  a  pesticide, 
such  as  conversion  products, 
metabolites,  reaction  products,  and 
impurities  considered  to  be  of 
toxological  significance. 


7.  Good  Agricultural  Practice  in  the 
Use  of  Pesticides  (GAP)  includes  the 
nationally  authorized  safe  uses  of 
pesticides  under  actual  conditions 
necessary  for  effective  and  reliable  pest 
control.  It  encompasses  a  range  of  levels 
of  pesticide  applications  up  to  the 
highest  authorized  use,  applied  in  a 
maimer  that  leaves  a  residue  which  is 
the  smallest  amount  practicable. 

Authorized  safe  uses  are  determined 
at  the  national  level  and  include 
nationally  registered  or  recommended 
uses,  which  take  into  account  public 
and  occupational  health  and 
environmental  safety  considerations. 

Actual  conditions  include  any  stage 
in  the  production,  storage,  transport, 
distribution  and  processing  of  food 
conunodities  and  animal  feed. 

8.  Codex  Maximum  Limit  for  Pesticide 
Residues  (MRLP)  is  the  maximum 
concentration  of  a  pesticide  residue 
(expressed  as  mg/kg),  recommended  by 
the  Codex  Alimentarius  Commission  to 
be  legally  permitted  in  or  on  food 
commodities  and  animal  feeds.  MRLPs 
are  based  on  their  toxological  affects 
and  on  GAP  data  and  foods  derived 
from  commodities  that  comply  with  the 
respective  MRLPs  are  intended  to  be 
toxologically  acceptable. 

Codex  MRLPs,  which  are  primarily 
intended  to  apply  in  international  trade, 
are  derived  from  reviews  conducted  by 
the  JMPR  following: 

(a)  Toxological  assessment  of  the 
pesticide  and  its  residue,  and 

(b)  Review  of  residue  data  from 
supervised  trials  and  supervised  uses 
including  those  reflecting  national  good 
agricultural  practices.  Data  from 
supervised  trials  conducted  at  the 
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highest  nationally  recommended, 
authorized,  or  registered  uses  are 
included  in  the  review.  In  order  to 
accommodate  variations  in  national  pest 
control  requirements.  Codex  MRIJ*s 
take  into  account  the  higher  levels 
shown  to  arise  in  such  supervised  trials, 
which  are  considered  to  represent 
effective  pest  control  practices. 

Consideration  of  the  various  dietary 
residue  intake  estimates  and 
determinations  both  at  the  national  and 
international  level  in  comparison  with 
the  ADI,  should  indicate  that  foods 
complying  with  Codex  MRLPs  are  safe 
for  human  consumption. 

9.  Veterinary  Drug  means  any 
substance  applied  or  administered  to 
any  food-producing  animal,  such  as 
meat  or  milk-producing  animals, 
poultry,  fish  or  bees,  whether  used  for 
therapeutic,  prophylactic  or  diagnostic 
purposes  or  for  modification  of 
physiological  functions  or  behavior.  - 

10.  Residues  of  Veterinary  Drugs   ■ 
include  the  parent  compoimds  and/or 
their  metabolites  in  any  edible  portion 
of  the  animal  product,  and  include 
residues  of  associated  impurities  of  the 
veterinary  drug  concerned. 

11.  Codex  Maximum  limit  for 
Residues  of  Veterinary  Drugs  (MRLVD) 
is  the  maximum  concentration  of 
residue  resulting  from  the  use  of  a 
veterinary  drug  (expressed  in  mg/kg  or 
(g/kg  on  a  fresh  weight  basis)  that  is 
recommended  by  the  Codex 
Alimentarius  Commission  to  be  legally 
permitted  or  recognized  as  acceptable  in 
or  on  food. 

An  MRLVD  is  based  on  the  type  and 
amoimt  of  residue  considered  to  be 
without  any  toxological  hazard  for 
human  health  as  expressed  by  the 
Acceptable  Daily  Intake  (ADI),  or  on  the 
basis  of  a  temporary  ADI  that  utilizes  an 
additional  safety  factor.  An  MRLVD  also 
takes  into  accoimt  other  relevant  public 
health  risks  as  well  as  food 
technological  aspects. 

When  establishing  an  MRLVD. 
consideration  is  also  given  to  residues 
that  occur  in  food  of  plant  origin  and/ 
or  the  environment.  Furthermore,  the 
MRLVD  may  be  reduced  to  be  consistent 
with  good  practices  in  the  use  of 
veterinary  drugs  and  to  the  extent  that 
practical  and  analytical  methods  are 
available. 

12.  Good  Practice  in  the  Use  of 
Veterinary  Drugs  (GPVD)  is  the  official 
recommended  or  authorized  usage 
including  withdrawal  periods  approved 
by  national  authorities,  of  veterinary 
drugs  under  practicable  conditions. 

13.  Processing  Aid  means  any 
substance  or  material,  not  including 
apparatus  or  utensils,  not  consumed  as 
a  food  ingredient  by  itself,  intentionally 


used  in  the  processing  of  raw  materials, 
foods  or  its  ingredients,  to  fulfill  a 
certain  technological  purpose  during 
treatment  or  processing  and  which  may 
result  in  the  non-intentional  but 
unavoidable  presence  of  residues  or 
derivatives  in  the  final  product. 

Definitions  of  Risk  Analysis  Terms 
Related  to  Food  Safety 

Hazard:  A  biological,  chemical  or 
physical  agent  in,  or  condition  of,  food 
with  the  potential  to  cause  an  adverse 
health  effect. 

Risk:  A  function  of  the  probability  of 
an  adverse  health  effect  and  the  severity 
of  that  effect,  consequential  to  a 
hazard(s)  in  food. 

Risk  analysis:  A  process  consisting  of 
three  components:  risk  assessment,  risk 
management  and  risk  communication. 

Risk  assessment:  A  scientifically 
based  process  consisting  of  the 
following  steps:  (i)  Hazard 
identification,  (ii)  hazard 
characterization,  (iii)  exposure 
assessment,  and  (iv)  risk 
characterization. 

Hazard  identification:  The 
identification  of  biological,  chemical, 
and  physical  agents  capable  of  causing 
adverse  health  effects  and  which  may  be 
present  in  a  particular  food  or  group  of 
foods. 

Hazard  characterization:  The 
qualitative  and/or  quantitative 
evaluation  of  the  nature  of  the  adverse 
health  effiects  associated  with  biological, 
chemical  and  physical  agents  that  may 
be  present  in  food.  For  chemical  agents, 
a  dose-response  assessment  should  be 
performed.  For  biological  or  physical 
agents,  a  dose-response  assessment 
should  be  performed  if  the  data  are 
obtainable. 

Dose-response  assessment:  The 
determination  of  the  relationship 
between  the  magnitude  of  exposure 
(dose)  to  a  chemical,  biological  or 
physical  agent  and  the  severity  and/or 
frequency  of  associated  adverse  health 
effects  (response). 

Exposure  assessment:  The  qualitative 
and/or  quantitative  evaluation  of  the 
likely  intake  of  biological,  chemical,  and 
physical  agents  via  food  as  well  as 
exposures  from  other  sources  if  relevant. 

Risk  characterization:  The  qualitative 
and/or  quantitative  estimation, 
including  attendant  uncertainties,  of  the 
probability  of  occurrence  and  severity  of 
kndwn  or  potential  adverse  health 
effects  in  a  given  population  based  on 
hazard  identification,  hazard 
characterization  and  exposure 
assessment. 

Risk  management:  The  process, 
distinct  from  risk  assessment,  of 
weighing  policy  alternatives,  in 


consultation  with  all  interested  parties, 
considering  risk  assessment  and  other 
factors  relevant  for  the  health  protection 
of  consumers  and  for  the  promotion  of 
fair  trade  practices,  and,  if  needed, 
selecting  appropriate  prevention  and 
control  options. 

fljsJc  communication:  The  interactive 
exchange  of  information  and  opinions 
throughout  the  risk  analysis  process 
concerning  risk,  related  risk  factors  and 
risk  perceptions,  among  risk  assessors, 
risk  managers,  consumers,  industry,  the 
academic  community  and  other 
interested  parties,  including  the 
explanation  of  risk  assessment  findings 
and  the  basis  of  risk  management 
decisions. 

Attachment  5 

Parti 

Uniform  Procedure  for  the  Elaboration 
of  Codex  Standards  and  Related  Texts 

Steps  1,2  and  3 

(1)  The  Commission  decides,  taking 
into  account  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 
Bodies,"  to  elaborate  a  Worldwide 
Codex  Standard  and  also  decides  which 
subsidiary  body  or  other  body  should 
undertake  the  work.  A  decision  to 
elaborate  a  Worldwide  Codex  Standard 
may  also  be  taken  by  subsidiary  bodies 
of  the  Commission  in  accordance  with 
the  above-mentioned  criteria,  subject  to 
subsequent  approval  by  the  Commission 
or  its  Executive  Committee  at  the 
earliest  possible  opportunity.  In  the  case 
of  Codex  Regional  Standards,  the 
Commission  shall  base  its  decision  on 
the  proposal  of  the  majority  of  members 
belonging  to  a  given  region  or  group  of 
countries  submitted  at  a  session  of  the 
Codex  Alimentarius  Commission. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximimi  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
(J\«»R),  or  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairy  Federation  (IDF). 

(3)  The  proposed  draft  standard  is 
sent  to  members  of  the  Commission  and 
interested  international  organizations 
for  comment  on  all  aspects  including 
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possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 

Step  5 

The  proposed  draft  standard  is 
'Submitted  through  the  Secretariat  to  the 
Commission  or  to  the  Executive 
Committee  with  a  view  to  its  adoption 
as  a  draft  standard.  When  making  any 
decision  at  this  step,  the  Commission  or 
the  Executive  Conunittee  will  give  due 
consideration  to  any  comments  that  may 
be  submitted  by  any  of  its  members 
regarding  the  implications  which  the 
proposed  draft  standard  or  any 
provisions  of  the  standard  may  have  for 
their  economic  interests.  In  the  case  of 
Regional  Standards,  all  members  of  the 
Commission  may  present  their 
conunents,  take  part  in  the  debate  and 
propose  amendments,  but  only  the 
majority  of  the  Members  of  the  region  or 
group  of  coimtries  concerned  attending 
the  session  can  decide  to  amend  or 
adopt  the  draft.  When  making  any 
decisions  at  this  step,  the  members  of 
the  region  or  group  of  coimtries 
concerned  will  give  due  consideration 
to  any  comments  that  may  be  submitted 
by  any  of  the  members  of  the 
Commission  regarding  the  implications 
which  the  proposed  (kafl  standard  or 
any  provisions  of  the  proposed  draft 
standard  may  have  for  their  economic 
interests. 

Step  6 

The  draft  standard  is  sent  by  the 
Secretariat  to  all  members  and 
interested  international  organizations 
for  comment  on  all  aspects,  including 
possible  implications  of  the  draft 
standard  for  their  economic  interests. 

Step? 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned,  which  has  the 
power  to  consider  such  comments  and 
amend  the  draft  standard. 

Steps 

The  draft  standard  is  submitted 
hrough  the  Secretariat  to  the 
Commission  together  with  any  written 
proposals  received  from  members  and 
interested  international  organizations 
fop  amendments  at  Step  8  with  a  view 
to  its  adoption  as  a  Codex  Standard.  In 
the  case  of  Regional  standards,  all 
members  and  interested  international 


organizations  may  present  their 
comments,  take  pari  in  the  debate  and 
propose  amendments  but  only  the 
majority  of  members  of  the  region  or 
group  of  coimtries  concerned  attending 
the  session  can  decide  to  amend  and 
adopt  the  draft. 

Part  2 

Uniform  Accelerated  Procedure  for  the 
Elaboration  of  Codex  Standards  and 
Related  Texts 

Steps  1,  2  and  3 

(1)  The  Commission  or  the  Executive 
Committee  between  Commission 
sessions,  on  the  basis  of  a  two-thirds 
majority  of  votes  cast,  taking  into 
accotmt  the  "Criteria  for  the 
Establishment  of  Work  Priorities  and  for 
the  Establishment  of  Subsidiary 
Bodies",  shall  identify  those  standards 
which  shall  be  the  subject  of  an 
accelerated  elaboration  process.  The 
identification  of  such  standards  may 
also  be  made  by  subsidiary  bodies  of  the 
Commission,  on  the  basis  of  a  two- 
thirds  majority  of  votes  cast,  subject  to 
confirmation  at  the  earliest  opportimity 
by  the  Commission  or  its  Executive 
Committee  by  a  two-thirds  majority  of 
votes  cast. 

(2)  The  Secretariat  arranges  for  the 
preparation  of  a  proposed  draft 
standard.  In  the  case  of  Maximum 
Limits  for  Residues  of  Pesticides  or 
Veterinary  Drugs,  the  Secretariat 
distributes  the  recommendations  for 
maximum  limits,  when  available  from 
the  Joint  Meetings  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Enviromnent  and  the  WHO 
Panel  of  Experts  on  Pesticide  Residues 
OKG»R),  or  the  Joint  FAO/WHO  Expert 
Committee  on  Food  Additives  (JECFA). 
In  the  cases  of  milk  and  milk  products 
or  individual  standards  for  cheeses,  the 
Secretariat  distributes  the 
recommendations  of  the  International 
Dairy  Federation  (IDF). 

(3)  The  proposed  draft  standard  is 
sent  to  Members  of  the  Commission  and 
interested  international  organizations 
for  comment  on  all  aspects  including 
possible  implications  of  the  proposed 
draft  standard  for  their  economic 
interests.  When  standards  are  subject  to 
an  accelerated  procedure,  this  fact  shall 
be  notified  to  the  Members  of  the 
Commission  and  the  interested 
international  organizations. 

Step  4 

The  comments  received  are  sent  by 
the  Secretariat  to  the  subsidiary  body  or 
other  body  concerned  which  has  the 
power  to  consider  such  comments  and 
to  amend  the  proposed  draft  standard. 


Steps 

In  the  case  of  standards  identified  as 
being  subject  to  an  accelerated 
elaboration  procedure,  the  draft 
standard  is  submitted  through  the 
Secretariat  to  the  Commission  together 
with  any  written  proposals  received 
from  Members  and  interested 
international  organizations  for 
amendments  with  a  view  to  its  adoption 
as  a  Codex  standard.  In  taking  any 
decision  at  this  step,  the  Conunission 
will  give  due  consideration  to  any 
comments  that  may  be  submitted  by  any 
of  its  Members  regarding  the 
implications  which  the  proposed  draft 
standard  or  any  provisions  thereof  may 
have  for  their  economic  interests. 

Attachment  6 

Nature  of  Codex  Standards 

Codex  standards  contain  requirements 
for  food  aimed  at  ensuring  for  the 
consumer  a  sound,  wholesome  food 
product  free  bom  adulteration,  and 
correctly  labelled.  A  Codex  standard  for 
any  food  or  foods  should  be  drawn  up 
in  accordance  with  the  Format  for 
Codex  Commodity  Standards  and 
contain,  as  appropriate,  the  criteria 
listed  therein. 

Format  for  Codex  Commodity 
Standards  Including  Standards 
Elaborated  Under  the  Code  of 
Principles  Concerning  Milk  and  Milk 
Products 

Introduction 

The  format  is  also  intended  for  use  as 
a  guide  by  the  subsidiary  bodies  of  the 
Codex  Alimentarius  Commission  in 
presenting  their  standards,  with  the 
object  of  achieving,  as  far  as  possible,  a 
luiform  presentation  of  commodity 
standards.  The  format  also  indicates  the 
statements  which  should  be  included  in 
standards  as  appropriate  under  the 
relevant  headings  of  the  standard.  The 
sections  of  the  format  required  to  be 
completed  for  a  standard  are  only  those 
provisions  that  are  appropriate  to  an 
international  standard  for  the  food  in 
question. 

Name  of  the  Standard,  Scope, 
Description,  Essential  Composition 
and  Quality  Factors,  Food  Additives, 
Contaminants,  Hygiene.  Weights  and 
Measures  Labelling,  Methods  of 
Analysis  and  Sampling 

Format  for  Codex  Standards 

Name  of  the  Standard 

The  name  of  the  standard  shoidd  be 
clear  and  as  concise  as  possible.  It 
should  usually  be  the  common  name  by 
which  the  food  covered  by  the  standard 
is  known  or,  if  more  than  one  food  is 
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dealt  with  in  the  standard,  by  a  generic 
name  covering  them  all.  If  a  fully 
informative  title  is  inordinately  long,  a 
subtitle  could  'je  added. 

Scope  ^ 

This  section  should  contain  a  clear, 
concise  statement  as  to  the  food  or  foods 
to  which  the  standard  is  applicable 
unless  the  name  of  the  standard  clearly 
and  concisely  identifies  the  food  or 
foods.  A  generic  standard  covering  more 
than  one  specific  product  should  clearly 
identify  the  specific  products  to  which 
the  standard  applies. 

Description 

This  section  should  contain  a 
definition  of  the  product  or  products 
with  an  indication,  where  appropriate, 
of  the  raw  materials  from  which  the 
product  or  products  are  derived  and  any 
necessary  references  to  processes  of 
manufacture.  The  description  may  also 
include  references  to  types  and  styles  of 
product  and  to  type  of  pack.  The 
description  may  also  include  additional 
definitions  when  these  additional 
definition  are  required  to  clarify  the 
meaning  of  the  standard. 

Essential  Composition  and  Quality 
Factors 

This  section  should  contain  all 
quantitative  and  other  requirements  as 
to  composition  including,  where 
necessary,  identity  characteristics, 
provisions  on  packing  media  and 
requirements  as  to  compulsory  and 
optional  ingredients.  It  should  also 
include  quality  factors  that  are  essential 
for  the  designation,  definition,  or 
composition  of  the  product  concerned. 
Such  factors  could  include  the  quality 
of  the  raw  material,  with  the  object  of 
protecting  the  health  of  the  consumer, 
provisions  on  taste,  odor,  color,  and 
texture  which  may  be  apprehended  by 
the  senses,  and  basic  quality  criteria  for 
the  finished  products,  with  the  object  of 
preventing  fraud.  This  section  may  refer 
to  tolerances  for  defects,  such  as 
blemishes  or  imperfect  material,  but  this 
information  should  be  contained  in 
appendix  to  the  standard  or  in  another 
advisory  text. 

Food  Additives 

This  section  should  contain  the 
names  of  the  additives  permitted  and, 
where  appropriate,  the  maximum 
amount  permitted  in  the  food.  It  should 
be  prepared  in  accordance  with 
guidance  given  on  page  93  of  the  Codex 
Procedural  Manual  and  may  take  the 
following  form: 

"The  following  provisions  in  respect 
of  food  additives  and  their 
specifications  as  contained  in 


section of  the  Codex 

Alimentarius  are  subject  to  endorsement 
[have  been  endorsed]  by  the  Codex 
Committee  on  Food  Additives  and 
Contaminants." 
A  tabulation  should  then  follow,  viz.: 
"Name  of  additive,  maximum  level 
{in  percentage  or  mg/kg]." 

Contaminants 

(a)  Pesticide  Residues:  This  section 
should  include,  by  reference,  any  levels 
for  pesticide  residues  that  have  been 
established  by  the  Codex  Coifmiittee  on 
Pesticide  Residues  for  the  product 
concerned. 

(b)  Other  Contaminants:  In  addition, 
this  section  should  contain  the  names  of 
other  contaminants  and  where 
appropriate  the  maximum  level 
permitted  in  the  food,  and  the  text  to 
appear  in  the  standard  may  take  the 
following  form: 

"The  following  provisions  in  respect 
of  contaminants,  other  than  pesticide 
residues,  are  subject  to  endorsement 
[have  been  endorsed]  by  the  Codex 
Committee  on  Food  Additives  and 
Contaminants." 
A  tabulation  should  then  follow,  viz.: 
"Name  of  contaminant,  maximum 
level  (in  percentage  or  mg/kg]." 

Hygiene 

Any  specific  mandatory  hygiene 
provisions  considered  necessary  should 
be  included  in  this  section.  They  should 
be  prepared  in  accordance  with  the 
guidance  given  on  page  95  of  the  Codex 
Procedural  Manual.  Reference  should 
also  be  made  to  applicable  codes  of 
hygienic  practice.  Any  parts  of  such 
codes,  including  in  particular  any  end- 
product  specifications,  should  be  set  out 
in  the  standard,  if  it  is  considered 
necessary  that  they  should  be  made 
mandatory.  The  following  statement 
should  also  appear: 

"The  following  provisions  in  respect 
of  the  food  hygiene  of  the  product  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on 
Food  Hygiene." 

Weights  and  Measures 

This  section  should  include  all 
provisions,  other  than  labelling 
provisions,  relating  to  weights  and 
measures,  e.g.  where  appropriate,  fill  of 
container,  weight,  measure  or  count  of 
imits  determined  by  an  appropriate 
method  of  sampling  and  analysis. 
Weights  and  measures  should  be 
expressed  in  S.I.  units.  In  the  case  of 
standards  which  include  provisions  for 
the  sale  of  products  in  standardized 
amounts,  e.g.  multiples  of  100  grams, 
S.I.  imits  should  be  used,  but  this  would 
not  preclude  additional  statements  in 


the  standards  of  these  standardized 
amounts  in  approximately  similar 
amounts  in  other  systems  of  weights 
and  measures. 

Labelling 

This  section  should  include  all  the 
labelling  provisions  contained  in  the 
standard  and  should  be  prepared  in 
accordance  with  the  guidance  given  on 
page  92  of  the  Codex  Procedural 
Manual.  Provisions  shoiUd  be  included 
by  reference  to  the  General  Standard  for 
the  Labelling  of  Prepackaged  Foods.  The 
section  may  also  contain  provisions 
which  are  exemptions  irom,  additions 
to,  or  which  are  necessary  for  the 
interpretation  of  the  General  Standard 
in  respect  of  the  product  concerned 
provided  that  these  can  be  justified 
fully.  The  following  statement  should 
also  appear: 

"The  following  provisions  in  respect 
of  the  labelling  of  this  product  are 
subject  to  endorsement  [have  been 
endorsed]  by  the  Codex  Committee  on 
Food  Labelling." 

Methods  of  Analysis  and  SampUng 

This  section  should  include,  either 
specifically  or  by  reference,  all  methods 
of  analysis  and  sampling  considered 
necessary  and  should  be  prepared  in 
accordance  with  the  guidance  given  on 
page  95  of  the  Codex  Procedural 
Manual.  If  two  or  more  methods  have 
been  proved  to  be  equivalent  by  the 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling,  these  could  be 
regarded  as  alternative  and  included  in 
this  section  either  specifically  or  by 
reference.  The  following  statement 
should  also  appear: 

"The  methods  of  analysis  and 
sampling  described  hereunder  are  to  be 
endorsed  [have  been  endorsed]  by  the 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling." 

[FR  Doc.  01-12938  Filed  5-30-01;  8:45  am] 
BKimO  COOe  3410-OM-^ 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lime  Kiln  Timber  Sale,  Beaverhead- 
Deerlodge  National  Forest,  Silver  Bow 
County,  MT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  to  document  the  £malysis  and 
disclose  the  environmental  impacts  of 
proposed  actions  to  manage  vegetation 


Federal  Register / Vol.  66,  No.  105 /Thursday,  May  31,  2001/ Notices 


29547 


through  timber  harvest  and  prescribed 
burning  in  the  Roosevelt  Drive  and  Lime 
Kiln  areas  of  the  Highland  Mountains. 
The  project  area  is  located 
approximately  10  miles  south  of  Butte, 

1 1  The  Forest  Service  proposes  to 
selectively  treat  approximately  366 
acres  of  sawtimber  and  post  and  poles, 
predominantly  mature  Douglas-fo'  and 
lodgepole  pine.  Approximately  .Smile 
of  temporary  road  construction  is 
proposed  to  access  the  harvest  units. 
Additionally,  .6  mile  of  existing  dead- 
end spur  roads  would  be  closed  within 
5  years  of  the  vegetative  treatments. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  July  5,  2001. 
ADDRESSES:  Send  written  comments  to 
Bruce  Schuelke,  Butte  Ranger  District, 
1820  Meadowlark,  Butte,  MT  59701. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Schuelke,  Interdisciplinary  Team 
Leader,  (406)  494-0241. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  proposal  is  to 
maintain  a  healthy  Lodgepole  Pine  and 
Douglas-Fir  overstory.  The  desired 
condition  would  be  more  resistant  to 
catastrophic  fires;  to  promote  vegetation 
components  that  evolved  ecological 
with  disturbance;  and  to  reduce  the  risk 
of  insect  infestations.  The  proposal 
would  encourage  aspen  re- 
establishment  through  harvesting  and 
underbuming;  and  is  designed  to  reduce 
the  overall  sedimentation  in  Backtail 
Creek.  The  proposal  would  harvest 
timber  in  two  areas  using  commercial 
thinning,  clearcutting  and  sanitation 
salvage.  Approximately  3,000  CCF  of 
sawtimber  and  approximately  36,000 
posts  and  poles  would  be  harvested. 

The  project  tiers  to  the  National  Fire 
Plan  by  reducing  hazardous  fuels  along 
the  wildland-urban  interface.  This 
project  levels  EIS  will  tier  to  the 
Deerlodge  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  and  incorporate  by  reference  the 
Forest  Plan  (September  1987),  which 
provides  overall  guidance  of  all  land 
management  activities  on  the 
Beaverhead-Deerlodge  National  Forest, 
including  timber.  This  project  was 
previously  analyzed  as  Lime  Kiln 
Timber  Sale  E.A. 

Public  participation  is  important  to 
the  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  additional 
issues  and  to  refine  the  general  tentative 
issues.  To  date,  over  200  letters  were 
sent  to  interested  people,  adjacent 
landowners,  organizations,  business,  as 
well  as  Federal,  State,  County,  and 
Tribal  organizations.  Two  field  trips 
were  held  in  the  summers  of  1996  and 


1997.  Comments  fitim  the  public  and 
other  agencies  are  being  used  to  prepare 
the  Draft  EIS.  The  scoping  process  to 
date  has  identified  potential  issues; 
identified  major  issues  to  be  analyzed  in 
depth,  and  eliminated  minor  issues  or 
those  that  have  been  covered  by  a 
relevant  previous  environmental 
analysis.  Public  comments  received 
during  initial  scooping  identified  the 
following  issues:  effects  to  wildlife 
habitats,  visual  quality,  recreation, 
economic  impacts,  and  adjacent  private 
land.  Potential  alternatives  may  harvest 
less  timber,  or  emphasize  harvest  in 
other  areas. 

During  the  scoping  process,  the  Forest 
Service  is  seeking  additional 
information  and  comments  from 
Federal,  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  The  United  States  Fish 
and  Wildlife  Service  will  be  consulted 
concerning  effects  to  threatened  and 
endangered  species.  The  agency  invites 
written  comments  and  suggestions  on 
this  action,  particularly  in  terms  of 
identification  of  issues  and  alternative 
development. 

The  Beaverhead-Deerlodge  National 
Forest  is  the  lead  agency  for  this 
proposal.  The  Forest  Supervisor  for  the 
Beaverhead-Deerlodge  National  Forest, 
420  Barrett  Street,  Dillon,  MT  59725 
will  be  making  the  decision  on  this 
action.  The  draft  should  be  available  for 
review  in  September  2001  and  the  final 
EIS  is  scheduled  for  completion  in 
November  2001. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
eirvironmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structxu^  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 


proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  enviroiunental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impwct  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

Dated:  May  23,  2001. 
lanelte  S.  Kaiser, 

Forest  Supervisor. 

[FR  Doc.  01-13615  Filed  5-30-01;  8:45  am] 

BRUNQ  COM  3410-11-M 


DEPARTMENT  OF  COMMERCE 

SulNnlsslon  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2002  Economic  Census  covering 
the  Utilities;  Transportation  and 
Warehousing;  Finance  and  Insiuance; 
and  Real  Estate,  Rental  and  Leasing 
Sectors. 

Form  Numberfs):  The  36  report  forms 
are  too  numerous  to  list  here. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  829,579  hours  in  FY  2003. 

Number  of  Respondents:  633,007. 

Avg  Hours  Per  Response:  1.3  hours. 

Needs  and  Uses:  "nxe  2002  Economic 
Census  covering  the  Utilities; 
Transportation  and  Warehousing; 
Finance  and  Insurance;  and  Real  Estate, 
Rental  and  Leasing  Sectors  will  use  a 
mail  canvas,  supplemented  by  data  bom 
Federal  administrative  records,  to 
measure  the  economic  activity  of  more 
than  994,000  establishments  in  these 
sectors  of  the  economy  as  classified  in 
the  North  American  Industry 
Classification  System  (NAICS). 
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The  UtiUties  sector  comprises 
estabhshxnents  primarily  engaged  in  the 
provision  of  utility  services  through  a 
permanent  infrastructure.  The 
Transportation  sector  comprises 
establishments  primarily  engaged  in 
transporting  people  and  goods.  The 
Warehousing  sector  comprises 
establishments  primarily  engaged  in 
warehousing  and  storage  for  goods.  The 
Finance  and  Insurance  sector  comprises 
two  types  of  establishments:  those 
engaged  in  financial  transactions,  that 
is.  transactions  involving  the  creation, 
liquidation,  or  change  in  ownership  of 
financial  assets,  or  in  focilitating 
financial  transactions;  and  those 
engaged  in  the  intermediating  as  the 
consequence  of  pooling  risks  and 
facilitating  such  intermediation.  The 
Real  Estate  subsector  comprises 
establishments  primarily  engaged  in 
leasing  real  estate  to  others,  as  well  as 
real  estate  managers,  agents,  and 
brokers.  The  Rental  and  Leasing 
subsector  comprises  establishments 
primarily  engaged  in  acquiring,  owning, 
and  maldng  available  a  wide  variety  of 
tangible  goods  such  as  machinery, 
equipment,  computers,  and  consmner 
goods  to  businesses  or  individuals,  in 
return  for  a  periodic  rental  or  lease 
payment. 

The  economic  census  will  produce 
basic  statistics  by  kind  of  business  for 
number  of  establishments,  revenue, 
payroll,  and  employment.  It  also  will 
yield  a  variety  of  subject  statistics, 
including  sources  of  revenue,  and  other 
industry-specific  measures,  such  as 
insurance  benefits  paid  to 
policyholders,  exported  services, 
purchased  transportation,  and  exported 
energy.  Basic  statistics  will  be 
summarized  for  the  United  States, 
states,  metropolitan  areas  and,  in  some 
cases,  for  counties  and  places  having 
2,500  inhabitants  or  more.  Tabulations 
of  subject  statistics  also  will  present 
data  for  the  United  States  and,  in  some 
cases,  for  states. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals  or 
households,  not-for-profit  institutions. 
State,  local  or  Tribal  governments. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  131  and  224. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129,  Department  of 
Commerce,  room  6086. 14th  and 
Constitution  Avenue,  NW,  Washington, 


IX]  20230  (or  via  the  Internet  at 
inclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  25,  2001. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  01-13622  Filed  5-30-01;  8:45  am] 

BttXMQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

[052401  A] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  North  Carolina  and  Louisiana 
Commercial  King  and/or  Spanish 
Mackerel  Fishermen  Pilot  Economic 
Study. 

Form  Numberis):  None. 

OMB  Approval  Number.  None. 

Type  of  Request.  Regular  submission. 

Burden  Hours:  154. 

Number  of  Respondents:  140. 

Average  Hours  Per  Response:  12 
minutes  per  screening  form,  5  minutes 
for  a  captain  form  when  completed  by 
an  owner,  20  minutes  for  an  owner 
form,  15  minutes  for  a  captain  form 
when  the  captain  is  not  an  owner,  and 
15  minutes  for  a  trip  questionnaire. 

Needs  and  Uses:  The  North  Carolina 
and  Louisiana  Commercial  King  and/or 
Spanish  Mackerel  Fishermen  Pilot 
Economic  Survey  will  consist  of 
telephone  screening  followed  by  in- 
person  interviews  of  commercial 
fishermen  in  North  Carolina  and 
Louisiana  possessing  Federal 
commercial  mackerel  fishing  permits. 
The  survey  will  provide  NMFS  with 
economic  information  to  better  estimate 
the  effects  of  regulations  proposed  for 
the  king  and  Spanish  mackerel 
commercial  fisheries.  The  survey  will 
also  provide  a  better  basis  for  designing 
statistically-random  surveys  for  other 
strata  of  the  population  of  boats  that 
engage  in  these  and  other  fisheries 
throughout  the  southeast  (coastal  states 
of  North  Carolina  to  Texas).  Monitoring 


of  these  fisheries  is  required  imder  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency.  One-time,  three  times  a 
year. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  22,  2001 

Madeleine  Qayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Dck:.  01-13680  Filed  5-30-01;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  47-99] 

Foreign-Trade  Zorte  207— Riciimond 
intematlonai  Airport,  Virginia, 
Wttttdrawal  of  Application  for  Subzone 
Status  for  Alfa  Liivai  Thermal,  Inc., 
Heat  Exchangers  and  Parts 
Manufacturing  Facilities  in  Richmond, 
Virginia  Area 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  Capital  Region  Airport 
Commission,  grantee  of  FTZ  207, 
requesting  special-purpose  subzone 
status  for  the  manufacturing  facilities 
(heat  exchangers  and  parts)  of  Alfa 
Laval  Thermal.  Inc..  located  at  sites  in 
the  Richmond,  Virginia,  area.  The 
application  was  filed  on  October  14, 
1999  (64  FR  57627,  10/26/99). 

The  withdrawal  was  requested 
because  of  changed  circumstances,  and 
the  case  has  been  closed  without 
prejudice. 

Dated:  May  18.  2001. 
Dennis  Pucdnelli, 
Executive  Secretary. 

[FR  Doc.  01-13682  Filed  5-30-01;  8:45  am] 
BiLUNO  cooe  3sio-oe-p 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptteric 
Administration 

:  [052501  A] 

Billfish  Certificate  of  Eligibility 

j  agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

I  ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
I  respondent  biu-den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  30,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6086. 
14tii  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers, 
Highly  Migratory  Species  Management 
Division  (F/SFl),  Office  of  Sustainable 
Fisheries,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
(phone  301-713-2347). 
SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

Under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.),  NOAA  is 
responsible  for  management  of  the 
Nation's  marine  fisheries.  In  addition, 
NOAA  must  comply  with  the  United 
States'  obligations  under  the  Atlantic 
Tunas  Convention  Act  of  1975  (16 
U.S.C.  971  et  seq.).  A  Certificate  of 
Eligibility  for  Billfishes  is  required 
under  50  CFR  part  635  to  accompany  all 
billfish  offered  for  sale  except  for  a 
billfish  landed  in  a  Pacific  state  and 
remaining  in  the  state  of  landing.  This 
docimientation  certifies  that  the 
accompanying  billfish  was  not 
harvested  firom  the  Atlantic  Ocean 
management  unit  (described  on  the 
form).  The  certificate  must  accompany 
the  billfish  to  any  dealer  or  processor 
who  subsequently  receives  or  possesses 
the  billfish.  This  collection  is  necessary 


to  implement  the  Atlantic  Billfish 
Fishery  Management  Plan,  whose 
objective  is  to  reserve  Atlantic  billfish 
for  the  recreational  fishery. 

n.  Method  of  Collection 

A  paper  form  and  recordkeeping  is 
used. 

m,  Data 

OMB  Number.  0648-0216. 

Fonn  Number.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents:  10 
for  completion  of  certificate  and  2250 
for  recordkeeping. 

Estimated  Time  Per  Response:  20 
minutes  for  completion  of  the 
certificate,  2  minutes  per  subsequent 
recordkeepers. 

Estimated  Total  Annual  Burden 
Hours:  117. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Commmts 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  23.  2001. 

Gwellnar  Banlcs, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  01-13679  Filed  5-30-01;  8:45  am] 

BILUNG  CODE  3510-23-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  Short 
Supply  Request  under  the  African 
Growth  and  Opportunity  Act  (AQOA) 
and  the  United  States-Caribbean  Basin 
Trade  Partnership  Act  (CBTPA) 

May  25,  2001. 

AGENCY:  Committee  for  the 

Implementation  of  Textilei  Agreements 

(CITA) 

ACTION:  Request  for  public  comments 

concerning  a  request  for  a  determination 

that  rayon  filament  yam  cannot  be 

supplied  by  the  domestic  industry  in 

commerciaJ  quantities  in  a  timely 

manner. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Mennitt,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
3400. 

SUMMARY:  On  May  23.  2001  the 
Chairman  of  CITA  received  a  petition 
from  ICF  Industries.  Inc.  alleging  that 
rayon  filament  yam,  classified  in 
subheading  5403.31  and  5403.32  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  that  the 
President  proclaim  that  apparel  articles 
of  U.S.  formed-fabric  of  such  yam  be 
eligible  for  preferential  treatment  under 
the  AGOA  and  CBTPA.  CITA  hereby 
solicits  public  comments  on  this 
request,  in  particular  with  regard  to 
whether  rayon  filament  yam  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Comments  must  be  submitted 
by  June  15,  2001  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001,  United 
States  Department  of  Commerce, 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  112(b)(5)(B)  of  the 
AGOA;  Section  213(b)(2)(A)(v)(n)  of  the 
CBTPA,  as  added  by  Section  211(a)  of  the 
CBTPA;  Sections  1  and  6  of  Executive  Order 
No.  13191  of  January  17,  2001. 

Background 

The  AGOA  and  the  CBTPA  provide 
for  quota-  and  duty-free  treatment  for 
qualifying  textile  and  apparel  products. 
Such  treatment  is  generally  limited  to 
products  manufactured  from  yams  or 
fabrics  formed  in  the  United  States  or  a 
beneficiary  country.  The  AGOA  and  the 
CBTPA  also  provide  for  quota-  and 
duty-free  treatment  for  apparel  articles 
that  are  both  cut  (or  knit-to-shape)  and 
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sewn  or  otherwise  assembled  in  one  or 
more  AGOA  or  CBTPA  beneficiary 
countries  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  country,  if  it  has  been 
determined  that  such  fabric  or  yams 
cannot  be  suppUed  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  and  the  President  has 
proclaimed  such  treatment.  In  Executive 
Order  No.  13191.  the  President 
delegated  to  CTTA  the  authority  to 
determine  whether  yams  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  under  the  AGOA  and  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  6.  2001,  CTTA  pubUshed 
procedures  that  it  will  follow  in 
considering  requests.  66  FR  13502. 

On  May  23,  2001  the  Chairman  of 
CTTA  received  a  petition  from  ICF 
Industries,  Inc.  alleging  that  rayon 
filament  yam,  classified  in  HTSUS 
subheading  5403.31  and  5403.32  cannot 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  that  the 
President  proclaim  quota-  and  duty-free 
treatment  under  the  AGOA  and  CBTPA 
for  apparel  articles  that  are  both  cut  (or 
knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  AGOA  or 
CBTPA  beneficiary  coimtries  &t)m  U.S. 
formed  fabric  of  such  yam.  . 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  yams  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
products  that  are  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  are 
substitutable  for  the  yam  for  purposes  of 
the  intended  use.  Comments  must  be 
received  no  later  than  June  15,  2001. 
Interested  persons  are  invited  to  submit 
six  copies  of  such  comments  or 
information  to  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  room  3100,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230. 

If  a  comment  alleges  that  rayon 
filament  yam  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner,  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  the  yam 
stating  that  it  produces  the  yam  that  is 
in  the  subject  of  the  request,  including 
the  quantities  that  can  be  supplied  and 
the  timQ  necessary  to  fill  an  order,  as 


well  as  any  relevant  information 
regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure 
for  the  full  extent  permitted  by  law. 
CITA  will  make  available  to  the  public 
non-confidential  versions  of  the  request 
and  non-confidential  versions  of  any 
public  comments  received  with  respect 
to  a  request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential simmiary. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  01-13663  Filed  5-25-01;  2:30  pm] 

B«JJNG  CODE  3S10-DA-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denial  of  Short  Supply  Request  under 
the  United  States— Caribbean  Basin 
Trade  Partnership  Act  (CBTPA) 

May  24.  2001. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA) 

ACTION:  Denial  of  the  petition  alleging 
100  percent  polyester  yam  of  150 
denier/ 140  filament  textured  polyester 
containing  one  end  of  75/70  cationic 
dyeable  polyester  intermingled  with  one 
end  of  75/70  disperse  dyeable  polyester, 
for  use  in  knit  fabric,  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  manner. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Mennitt,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
3400. 

summary:  On  March  26,  2001  the 
Chciirman  of  CITA  received  a  petition 
from  Val  D'or  and  Maiden  Mills  alleging 
that  100  percent  polyester  yam  of  150 
denier/ 140  filament  textiired  polyester 
containing  one  end  of  75/70  cationic 
dyeable  polyester  intermingled  with  one 
end  of  75/70  disperse  dyeable  polyester, 
for  use  in  knit  fabric,  classified  in 
subheading  5402.33.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  It  requested  that  the  President 
proclaim  that  apparel  articles  of  U.S. 
formed  fabrics  of  such  yams  be  eligible 
for  preferential  treatment  imder  the 


CBTPA.  Based  on  currently  available 
information,  CTTA  has  determined  that 
U.S.  producers  have  the  ability  to 
supply  this  product  in  commercial 
quantities  in  a  timely  manner  and 
therefore  denies  the  petition. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  213(b)(2)(A)(v)(n)  of  the 
Caribbean  Basin  Economic  Recovery  Act,  as 
added  by  Section  211(a)  of  the  CBTPA; 
Section  6  of  Executive  Order  No.  13191  of 
lanuary  17.  2001. 

Background 

The  CBTPA  provides  for  quota-  and 
duty-fi«e  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  or  febrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  CBTPA  also 
provides  for  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
or  yam  that  is  not  formed  in  the  United 
States  or  a  CBTPA  beneficiary  country, 
if  it  has  been  determined  that  such 
fabric  or  yam  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  and  the 
President  has  proclaimed  such 
treatment.  In  Executive  Order  No. 
13191,  the  President  delegated  to  CITA 
the  authority  to  determine  whether 
yams  or  fabrics  cannot  be  supplied  by 
the  domestic  industry  in  conmiercial 
quantities  in  a  timely  manner  imder  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  6,  2001,  CITA  published 
procedures  that  it  will  follow  in 
considering  requests.  (66  FR  13502). 

On  March  26,  2001  the  Chairman  of 
CTTA  received  a  petition  from  Val  D'or 
and  Maiden  Mills  alleging  that  100 
percent  polyester  yam  of  150  denier/140 
filament  textured  polyester  containing 
one  end  of  75/70  cationic  dyeable 
polyester  intermingled  with  one  end  of 
75/70  disperse  dyeable  polyester,  for 
use  in  knit  fabric,  classified  in 
subheading  5402.33.60  of  the  HTSUS, 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  They  requested  that  the 
President  proclaim  that  apparel  articles 
of  U.S.  formed  fabrics  of  such  yams  be 
eligible  for  preferential  treatment  imder 
the  CBTPA.  CITA  solicited  public 
comments  regarding  this  request  (66  FR 
17534,  published  on  April  2,  2001) 
particularly  with  respect  to  whether  this 
yam  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner. 
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Based  on  its  review  of  the  petition 
and  the  information  received,  CITA  has 
determined  that  the  petition  has  not 
estabUshed  that  this  yam  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  CITA  finds  that  there  is 
substantial  U.S.  capacity  to  produce  this 
yam,  and  the  petition  does  not 
demonstrate  the  contrary.  CITA 
concludes  in  the  context  of  this  petition 
that  U.S.  producers  have  the  ability  to 
supply  this  yam  in  commercial 
quantities  in  a  timely  manner.  Val  D'or 
and  Maiden  Mills'  request  is  denied. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.01-13664  Filed  5-25-01;  2:30  pm] 

BILUNG  CODE  3S1IM)R-F 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Notice  of  Closed  Meeting 

AGENCY:  Defense  Intelligence  Agency, 

Defense. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Military  Intelligence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Monday,  11  June  2001.  0800  to 
1700;  and  Tuesday,  12  June  2001,  0800 
to  1200. 

ADDRESSES:  Joint  Military  Intelligence 
,  College,  Washington,  DC  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  Denis  Clift,  President,  DIA  Joint 
Military  Intelligence  College, 
Washington,  DC  20340-5100  (202/231- 
3344). 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c){l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  Intelligence  College. 

Dated:  May  10,  2001. 
L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

[FR  Doc.  01-13568  Filed  5-30-01;  8:45  ami 
BILUNO  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Advisory  CwTiimlttse  on 
Military  Personnel  Testing 

ACTION:  Notice. 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:00  a.m.  to  5:00  p.m. 
on  Jime  14.  2001,  and  from  8:00  a.m.  to 
5:00  p.m.  on  June  15,  2001.  The  meeting 
will  be  held  at  the  Fulton  Lane  Inn, 
Charleston,  South  Carolina.  The 
purpose  of  the  meeting  is  to  review 
planned  changes  and  progress  in 
developing  computerized  and  paper- 
and-pencil  enlistment  tests  and 
renorming  of  the  tests.  Persons  desiring 
to  make  oral  presentations  or  submit 
written  statements  for  consideration  at 
the  Committee  meeting  must  contact  Dr. 
Jane  M.  Arabian,  Assistant  Director. 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  tiian  May  31, 
2001. 

Dated:  May  10.  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-13571  Filed  5-30-01;  8:45  am) 
BILUNG  COOE  SOOI-Ot-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  E)efense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Intelligence  Needs  for 
Homeland  Defense  Chemical  Panel  will 
meet  in  closed  session  on  June  5-6, 
2001,  in  Las  Vegas.  Nevada.  This  Task 
Force  will  consider  a  broad  spectrum  of 
intelligence  issues  as  they  relate  to 
chemical  warfare  issues,  from  early 
threat  detection  to  deterrence,  through 
response  including  attribution. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will  review 
and  evaluate  the  Department's  ability  to 


evaluate  the  collection  and  analysis  of 
target-related  information  and  weapon 
unique  information  relative  to  chemical 
warfare  issues;  examine  the  role  of 
HUMINT  against  these  missions  as  well 
as  the  technology  that  the  HUMINT 
collectors  need  to  be  equipped  with; 
consider  strategic  indications  and 
warning  and  tactical  warning 
dissemination  and  how  the  two  need  to 
be  merged;  analyze  methodology  to 
correlate  leu^e  data  flows  spatially, 
temporally  and  functionally;  and  assess 
the  robustness  of  today's  intelligence 
apparatus  for  coping  with  these 
challenges. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C,  App.  n),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated:  May  10,  2001. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-13570  Filed  5-30-01;  8:45  am) 

BILLINQ  COOe  iOOI-Ot-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  neseafch  and 
Development  Program,  Sdenttflc 
Advisory  Board 

ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  annoimcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting:  June  13,  2001  from  0830 
to  1710. 

Place:  National  Rural  Electric  Cooperative 
Association  (NRECA).  4301  Wilson 
Boulevard.  Conference  Center  Room  1. 
Arlington,  VA  22203. 

Matters  to  be  Considered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Strategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  SlM  will  be  reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Veronica  Rice,  SERDP  Program  Office, 
901  North  Stuart  Street,  Smte  303. 
Arlington,  VA  or  by  telephone  at  (703) 
696-2119. 
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Dated:  May  10,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  01-13569  Filed  5-30-01;  8:45  am] 
aauNQ  CODE  6001-oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  an  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board, 
Objective  Force  Soldier,  Leadership  Meeting. 

Date  of  Meeting:  June  5  and  6,  2001. 

Place:  SAIC,  McLean,  VA.,  8  a.m.-S  p.m. 

Summary:  The  Army  Science  Board's 
(ASB)  Summer  Study  LeadershiRon  the 
"Objective  Force  Soldier/Soldier  Systems" 
will  meet  for  the  purpose  of  "pre-decisions" 
and  FY2001  SS  general  discussion.  As  this 
session  is  for  the  purposes  of  laying  the 
framework  for  the  two-week  report  writing 
session  and  outbrief  to  Army  leadership  and 
because  the  proprietary  matters  to  be 
discussed  are  so  inextricably  intertwined, 
this  precludes  opening  any  portion  of  these 
meetings  to  the  public. 

Contact  Person:  For  further  information, 
please  contact  Everett  R.  Gooch  at  (703)  604- 
7479. 

Wayne  Joyner, 

Executive  Assistant,  Army  Science  Board. 

Agenda 

fune  5-6.  2001 

8  a.m.-5  p.m.  (both  days)    Group 
discussion  and  leadership  decision. 

[FR  Doc.  01-13649  Filed  5-30-01;  8:45  am) 

BUJNG  COOE  SnO-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  an  annotmcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board. 

Date  of  Meeting:  July  16  through  26,  2001. 

Place:  Arnold  and  Mabel  Beckmen  Center 
of  the  National  Academies  of  Sciences  and 
Engineering.  Irvine,  California. 

Summary:  The  Army  Science  Board's 
(ASB)  Summer  Study  Panels  on  the 
"Objective  Force  Soldier/Soldier  Systems" 


will  meet  for  the  purpose  discussions,  report 
Mrriting,  and  finalizing  briefings  for  their 
respective  sponsors.  As  this  session  is  for  the 
purpose  of  coming  together  and  compiling 
gathered  information  related  to  the  FY  2001 
Summer  Study  with  the  ultimate  goal  of 
outbriefing  the  Army  Leadership  and  because 
the  proprietary  matters  to  be  discussed  are  so 
inextricably  intertwined,  this  precludes 
opening  any  portion  of  these  meetings  to  the 
public.  For  further  information,  please 
contact  Everett  R.  Gooch  at  (703)  604-7479. 

Wayne  Joyner, 

Executive  Assistant,  Army  Science  Board. 

FY  01  SS  Report  Writing  Session  Agenda 

Monday  16  July 

8-8:30  a.m. — General  Orientation. 
8-6:30  a.m.— Report  Writing  Session 
(Proprietary). 

Tuesday  17  July 

8  a.m.-5  p.m. — Report  Writing  Session. 
(Proprietary) 

Wednesday  18  July 

8  a.m.-5  p.m. — Report  Writing  Session. 
(Proprietary) 

Thursday  19  July 

8  a.m.-5  p.m.— Report  Writing  Session. 
(Proprietary) 

Friday  20  July 

8  a.m.-5  p.m.— Report  Writing  Session. 
(Proprietary) 

Saturday  21  July  and  Sunday  22  July 

Report  Writing  Session  as  needed. 
(Proprietary) 

Monday  23  July 

8  a.m.-5  p.m.— Report  Writing  Session. 
(Proprietary) 

Tuesday  24  July 

8  a.m.-5  p.m. — ^Report  Writing  Session. 
(Proprietary) 

Wednesday  25  July 

8  a.m.-5  p.m. — Report  Writing  Session. 
(Proprietary) 

Thursday  26  July 

8  a.m.-5  p.m. — Report  Writing  Session. 
(Proprietary) 

8  a.m.-5  p.m. — Briefout  to  the  CSA, 
Sponsors  and  invited  guest.  (Proprietary) 

[FR  Doc.  01-13650  Filed  5-30-01;  8:45  am) 

BIUJNG  COOe  3710-0*-M 


DEPARTMENT  OF  DEFENSE 

.Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Defense  Logistics  Agency, 

DOD. 

ACTION:  Notice  to  amend  systems  of 

records. 


summary:  The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  July  2,  2001 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
C,  8725  Jolm  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Susan  Salus  at  (703)  767-6183. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  Defense  Logistics  Agency 
proposes  to  amend  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  The 
amendment  is  not  within  the  ptirview  of 
subsection  (r)  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  a  new  or 
altered  system  report. 

Dated:  May  10,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 

8322.10  DMDC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base  (July  13,  2000.  65  FR  43302). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  'date  of  award  of 
certification  of  military  experience  and 
training'. 
***** 

S322.10  DMDC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base. 

SYSTEM  LOCATION: 
PRIMARY  location: 

Naval  Postgraduate  School  Computer 
Center,  Naval  Postgraduate  School, 
Monterey.  CA  93943-5000. 
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BACK-UP  location: 

Defense  Manpower  Data  Center,  DoD 
Center  Monterey  Bay,  400  Gigling  Road, 
Seaside,  CA  93955-6771. 

categories  of  individuals  covered  by  the 

SYSTEM: 

All  Army,  Navy,  Air  Force  and 
Marine  Corps  officer  and  enlisted 
personnel  who  served  on  active  duty 
from  July  1, 1968,  and  after  or  who  have 
been  a  member  of  a  reserve  component 
since  Jidy  1975;  retired  Army,  Navy,  Air 
Force,  and  Marine  Corps  officer  and 
enlisted  personnel;  active  and  retired 
Coast  Guard  personnel;  active  and 
retired  members  of  the  commissioned 
corps  of  the  National  Oceanic  and 
Atmospheric  Administration; 
participants  in  Project  100,000  and 
Project  Transition,  and  the  evaluation 
control  groups  for  these  programs.  All 
individuals  examined  to  determine 
eligibility  for  military  service  at  an 
Armed  Forces  Entrance  and  Examining 
Station  from  July  1, 1970,  and  later. 

Current  and  former  DoD  civilian 
employees  since  January  1,  1972.  All 
veterans  who  have  used  the  GI  Bill 
education  and  training  employment 
services  office  since  January  1, 1971.  All 
veterans  who  have  used  GI  Bill 
education  and  training  entidements, 
who  visited  a  state  employment  service 
office  since  January  1, 1971,  or  who 
participated  in  a  Department  of  Labor 
special  program  since  July  1. 1971.  All 
individuals  who  ever  participated  in  an 
educational  program  sponsored  by  the 
U.S.  Armed  Forces  Institute  and  ah 
individuals  who  ever  participated  in  the 
Armed  Forces  Vocationsd  Aptitude 
Testing  Programs  at  the  high  school 
level  since  September  1969. 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1, 
1973;  participants  in  the  Department  of 
Health  and  Himian  Services  National 
Longitudinal  Survey. 

Individuals  responding  to  recruiting 
advertisements  since  January  1987; 
survivors  of  retired  military  persoimel 
who  are  eligible  for  or  ciuxently 
receiving  disability  payments  or 
disability  income  compensation  from 
the  Department  of  Veteran  Affairs; 
surviving  spouses  of  active  or  retired 
deceased  military  personnel;  100% 
disabled  veterans  and  their  survivors; 
survivors  of  retired  Coast  Guard 
personnel;  and  survivors  of  retired 
officers  of  the  National  Oceanic  and 
Atmospheric  Administration  who  are 
eligible  for  or  are  ciurently  receiving 
Federal  payments  due  to  die  death  of 
the  retiree. 

Individuals  receiving  disability 
compensation  from  the  Department  of 


Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  bene^t  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants. 

Individuals  receiving  a  seciirity 
backgroimd  investigation  as  identified 
in  the  Defense  Central  Index  of 
Investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DoD  contractors  and  are  subject  to  the 
provisions  of  10  U.S.C.  2397. 

All  Federal  Civil  Service  employees. 

All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

Individuals  who  were  or  may  have 
been  the  subject  of  tests  involving 
chemical  or  biological  human-subject 
testing;  and  individuals  who  have 
inquired  or  provided  information  to  the 
Department  of  Defense  concerning  such 
testing. 

categories  OF  RECORDS  m  THE  SYSTEM: 

Computerized  personnel/ 
employment/pay  records  consisting  of 
name,  Service  Number,  Selective 
Service  Number,  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
performance  ratings  of  DoD  civilian 
employees  and  military  members; 
reasons  given  for  leaving  military 
service  or  DoD  civilian  service;  civilian 
and  military  acquisition  work  force 
warrant  location,  training  and  job 
specialty  information;  military 
persoimel  information  such  as  rank, 
assignment/deployment,  length  of 
service,  military  occupation,  aptitude 
scores,  post-service  education,  training, 
and  employment  information  for 
veterans;  participation  in  various 
inservice  education  and  training 
programs;  date  of  award  of  certification 
of  military  experience  and  training; 
military  hospitalization  and  medical 
treatment,  immunization,  and 
pharmaceutical  dosage  records;  home 
and  work  addresses;  and  identities  of 
individuals  involved  in  incidents  of 
child  and  spouse  abuse,  and 
information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enroUee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  identification 
niunber  of  providers  or  potential 
providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  pa)anent  records. 


Credit  or  financial  data  as  required  for 
security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequenUy  enter  the 
military. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF),  an  extract  from  OPM/GOVT-1. 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Seairity  Nimiber,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  aimual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
persoimel  office  identifier.  Extract  bom 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insiuance  Records, 
including  postal  workers  covered  by 
Civil  Service  Retirement,  containing 
Civil  Service  Claim  number,  date  of 
birth,  name,  provision  of  law  retired 
imder,  gross  annuity,  length  of  service, 
annuity  commencing  date,  former 
employing  agency  and  home  address. 
These  records  provided  by  OPM  for 
approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

Military  drug  test  records  containing 
the  Social  Sectirity  Nimiber,  date  of 
specimen  collection,  date  test  results 
reported,  reason  for  test,  test  results, 
base/area  code,  unit,  service,  status 
(active/reserve),  and  location  code  of 
testing  laboratory. 

AUTHoarnr  for  maintenance  of  the  systoi: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  App.  3  (Pub.L.  95- 
452,  as  amended  (Inspector  General  Act 
of  1978));  10  U.S.C.  136.  Under 
Secretary  of  Defense  for  Persoimel  and 
Readiness;  10  U.S.C.  1562,  Database  on 
Domestic  Violence  Incidents;  10  U.S.C. 
2358,  Research  and  Development 
Projects;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  and  readiness  functions,  to 
perform  longitudinal  statistical 
analyses,  identify  current  and  former 
DoD  civilian  and  military  personnel  for 
purposes  of  detecting  fraud  and  abuse  of 
pay  and  benefit  programs,  to  register 
current  and  former  DoD  civilian  and 
military  personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
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to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

Information  wiU  be  used  by  agency 
officials  and  employees,  or  authorized 
contractors,  and  other  DoD  Components 
in  the  preparation  of  the  histories  of 
himian  chemical  or  biological  testing  or 
exposure;  to  conduct  scientific  studies 
or  medical  follow-up  programs;  to 
respond  to  Congressional  and  Executive 
branch  inquiries;  and  to  provide  data  or 
dociunentation  relevant  to  the  testing  or 
exposure  of  individuals 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended,  (5  U.S.C.  552a). 

Military  drug  test  records  will  be 
maintained  and  used  to  conduct 
longitudinal,  statistical,  and  analytical 
studies  and  computing  demographic 
reports  on  military  persoimel.  No 
personal  identifiers  will  be  included  in 
the  demographic  data  reports.  All 
requests  for  Service-specific  drug  testing 
demographic  data  will  be  approved  by 
the  Service  designated  drug  testing 
program  office.  All  requests  for  DoD- 
wide  drug  testing  demographic  data  will 
be  approved  by  Ae  DoD  Coordinator  for 
Drug  Enforcement  Policy  and  Support, 
1510  Defense  Pentagon,  Washington,  DC 
20301-1510. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  mCLUDtNG  CATEGORIES  OF  USERS  AND 
TNE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

1.  To  the  Department  of  Veteran 
Affairs  (DVA): 

a.  To  provide  military  personnel  and 
pay  data  for  present  and  former  military 
persoimel  for  the  piirpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans  and 
their  family  members. 

b.  To  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
insurance  program  contractor  for  the 
purpose  of  notifying  separating  eligible 
Reservists  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance  coverage 
under  the  Veterans  Benefits 
Improvement  Act  of  1996  {38  U.S.C. 
1968). 

c.  To  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

d.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 


of  1974,  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

(1)  Providing  full  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program.  The  information  is  used  to 
determine  continued  eligibility  for  DVA 
disability  compensation  to  recipients 
who  have  returned  to  active  duty  so  that 
benefits  can  be  adjusted  or  terminated 
as  required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment  (38 
U.S.C.  5304(c)). 

(2)  Providing  military  persoimel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eUgibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  ID  U.S.C,  Chapter  1606— Selected 
Reserve  and  Title  38  U.S.C,  Chapter 

30 — ^Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
proo-ams. 

(3)  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  mifitary 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  12316)  prohibits  receipt  of 
reserve  pay  and  DVA  compensation  for 
the  same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

(4)  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  requires 
recoupment  of  severance  payments 
before  DVA  disability  compensation  can 
be  paid  (10  U.S.C.  1174). 

(5)  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  5106).  The  information  is  to  be 
used  to  process  all  DVA  award  actions 
more  efficiently,  reduce  subsequent 
overpayment  collection  actions,  and 
minimize  erroneous  payments. 

e.  To  provide  identifying  mifitary 
personnel  data  to  the  DVA  for  the 
purpose  of  notifying  such  personnel  of 
information  relating  to  educational 
assistance  as  required  by  the  Veterans 


Programs  Enhancement  Act  of  1998  (38 
U.S.C.  3011  and  3034). 

2.  To  the  Office  of  Personnel 
Management  (OPM): 

a.  Consisting  of  personnel/ 
employment/financial  data  for  the 
purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598,  84-356,  86-724,  94- 
455  and  5  U.S.C.  1302,  2951,  3301. 
3372,  4118,  8347). 

b.  To  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a)  for 
the  purpose  of: 

(1)  Exchanging  personnel  and 
financial  information  on  certain  military 
retirees,  who  are  also  civilian  employees 
of  the  Federal  govenmient,  for  the 
purpose  of  identifying  those  individuals 
subject  to  a  limitation  on  the  amount  of 
military  retired  pay  they  can  receive 
under  Uie  Dual  Compensation  Act  (5 
U.S.C.  5532),  and  to  permit  adjustments 
of  military  retired  pay  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

(2)  Exchanging  personnel  and 
financial  data  on  civil  service 
annuitants  (including  disability 
annuitants  under  age  60)  who  are 
reemployed  by  DoD  to  insure  that 
annuities  of  DoD  reemployed  annuitants 
are  terminated  where  applicable,  and 
salaries  are  correctly  offset  where 
apphcable  as  required  by  law  (5  U.S.C. 
8331,  8344,  8401  and  8468). 

(3)  Exchanging  personnel  and 
financial  data  to  identify  individuals 
who  are  improperly  receiving  military 
retired  pay  and  credit  for  military 
service  in  their  civil  service  annuities, 
or  annmties  based  on  the  'guaranteed 
minimum'  disability  formula.  The 
match  will  identify  and/or  prevent 
erroneous  payments  under  the  Civil 
Service  Retirement  Act  (CSRA)  5  U.S.C. 
8331  and  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  5 
U.S.C.  8411.  DoD's  legal  authority  for 
monitoring  retired  pay  is  10  U.S.C. 
1401. 

(4)  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilian's  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
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reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is    « 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

3.  To  the  Internal  Revenue  Service 
(IRS)  for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DoD 
personnel  of  actual  changes  in  the  tax 
laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

4.  To  the  Department  of  Health  and 
Human  Services  (DHHS): 

a.  To  the  Office  of  the  Inspector 
General,  DHHS,  for  the  purpose  of 
identification  and  investigation  of  DoD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

b.  To  the  Office  of  Child  Support 
Enforcement,  Federal  Parent  Locator 
Service,  DHHS,  pursuant  to  42  U.S.C. 
653  and  653a;  to  assist  in  locating 
individuals  for  the  purpose  of 
establishing  parentage;  establishing, 
setting  the  amount  of,  modifying,  or 
enforcing  child  support  obligations;  or 
enforcing  child  custody  or  visitation 
orders;  and  for  conducting  computer 
matching  as  authorized  by  E.O.  12953  to 
facilitate  the  enforcement  of  child 
support  owed  by  delinquent  obligors 
witJ^  the  entire  civiUan  Federal 
government  and  the  Uniformed  Services 
work  force  (active  and  retired). 

I  Identifying  delinquent  obligors  will 
j  allow  State  Child  Support  Enforcement 
'  agencies  to  commence  wage 

withholding  or  other  enforcement 

actions  against  the  obUgors. 
Note  1:  Information  requested  by  DHHS  is 

not  disclosed  when  it  would  contravene  U.S. 

national  policy  or  security  interests  (42 

U.S.C.  653(e)). 

Note  2:  Quarterly  wage  information  is  not 
disclosed  for  those  individuals  performing 
intelligence  or  counter-intelligence  functions 
and  a  determination  is  made  that  disclosure 
could  endanger  the  safety  of  the  individual 
or  compromise  an  ongoing  investigation  or 
intelligence  mission  (42  U.S.C.  653(n)). 

c.  To  the  Health  Care  Financing 
Administration  (HCFA),  DHHS  for  the 
purpose  of  monitoring  HCFA 


reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

d.  To  the  Center  for  Disease  Control 
and  the  National  Institute  of  Mental 
Health,  DHHS,  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 

5.  To  the  Social  Security 
Administration  (SSA): 

a.  To  the  Office  of  Research  and 
Statistics  for  the  purpose  of  (1) 
conducting  statisticaJ  analyses  of  impact 
of  military  service  and  use  of  GI  Bill 
benefits  on  long  term  earnings,  and 

(2)  obtaining  current  earnings  data  on 
individuals  who  have  voluntarily  left 
military  service  or  DoD  civil 
employment  so  that  analytical 
personnel  studies  regarding  pay, 
retention  and  benefits  may  be 
conducted. 

Note  3:  Earnings  data  obtained  from  the 
SSA  and  used  by  DoD  does  not  contain  any 
information  which  identifies  the  individual 
about  whom  the  earnings  data  pertains. 

b.  To  the  Bureau  of  Supplemental 
Security  Income  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients/ 
beneficiaries,  who  are  retired  members 
of  the  Uniformed  Services  or  their 
survivors,  for  Supplemental  Security 
Income  (SSI)  or  Special  Veterans' 
Benefits  (SVB).  By  law  (42  U.S.C.  1006 
and  1383),  the  SSA  is  required  to  verify 
eligibilify  factors  and  other  relevant 
information  provided  by  the  SSI  or  SVB 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  or  SVB  determinations  of  eligibilify, 
payment  amounts,  or  adjustments 
thereto. 

6.  To  the  Selective  Service  System 
(SSS)  for  the  purpose  of  facilitating 
comphance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
regulations  (50  U.S.C.  App.  451  and 
E.O.  11623). 

7.  To  DoD  Civilian  Contractors  and 
grantees  for  the  purpose  of  performing 
research  on  manpower  problems  for 
statistical  analyses. 

8.  To  the  Department  of  Labor  (DOL) 
to  reconcile  the  accuracy  of 
imemployment  compensation  pajonents 
made  to  former  DoD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 


effectiveness  of  programs  assisting 
veterans  to  obtain  employment. 

9.  To  the  U.S.  Coast  Guard  (USCG)  of 
the  Department  of  Transportation  (DOT) 
to  conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a),  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  luder  the  Dual 
Compensation  Act  (5  U.S.C.  5532),  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
under  the  dual  compensation  and  pay 
cap  restrictions. 

10.  To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name.  Social  Security 
Number,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  bousing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  from  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  owner 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements. 

11.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibilify  and  help 
eUminate  fraud  and  abuse  in  benefit 
programs  and  to  coUect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  unclaimed 
properfy  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 
assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Inspector  General  Act 
of  1978,  as  amended  (Pub.  L.  95-452) 
for  the  purpose  of  determining 
eligibility  for,  and/or  continued 
compliance  with,  any  Federal  benefit 
program  requirements.      "* 
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12.  To  private  consumer  reporting 
agencies  to  comply  with  the 
requirements  to  update  security    - 
clearance  investigations  of  DoD 
personnel. 

13.  To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  personnel  to  notify  them  of 
potential  benefits  eligibility. 

14.  To  Defense  contractors  to  monitor 
the  employment  of  former  DoD 
employees  and  members  subject  to  the 
provisions  of  41  U.S.C.  423. 

15.  To  financial  depository 
institutions  to  assist  in  locating 
individuals  with  dormant  accounts  in 
danger  of  reverting  to  state  ownership 
by  escheatment  for  accounts  of  DoD 
civilian  employees  and  military 
members. 

16.  To  any  Federal,  state  or  local 
agency  to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended.  (5 
U.S.C.  552a)  for  the  pmposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  United 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365) 
and  the  Debt  Collection  Improvement 
Act  of  1996  (Pub.  L.  104-134). 

17.  To  state  and  local  law 
enforcement  investigative  agencies  to 
obtain  criminal  history  information  for 
the  purpose  of  evaluating  military 
service  performance  and  security 
clearance  procedures  (10  U.S.C.  2358). 

18.  To  the  United  States  Postal 
Service  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974,  as  amended  (5  U.S.C.  552a).  for 
the  piuposes  of: 

a.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
piupose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  lur 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

b.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  retired 
military  pay  they  can  receive  under  the 


Dual  Compensation  Act  (5  U.S.C.  5532), 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

19.  To  the  Armed  Forces  Retirement 
Home  (AFRH),  which  includes  the 
United  States  Soldier's  and  Airmen's 
Home  (USSAH)  and  the  United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  provided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.  L.  101-510  (24  U.S.C.  414). 

20.  To  Federal  and  Quasi-Federal 
agencies,  territorial,  state  and  local 
governments,  and  contractors  and 
grantees  for  the  piupose  of  supporting 
research  studies  concerned  with  the 
health  and  well  being  of  active  duty, 
reserve,  and  retired  personnel  or 
veterans,  to  include  family  members. 
DMDC  will  disclose  information  from 
this  system  of  records  for  research 
piirposes  when  DMDC: 

a.  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained; 

b.  Has  determined  that  the  research 
purpose  (1)  cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form,  and  (2)  warrants  the  risk  to  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring; 

c.  Has  required  the  recipient  to  (1) 
establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  imauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
natiu^  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (A)  in 
emergency  circimistances  affecting  the 
heedth  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosiure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 


subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportvinity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law; 

d.  Has  seciu«d  a  written  statement 
attesting  to  the  recipient's 
understanding  of,  and  willingness  to 
abide  by  these  provisions. 

21.  To  the  Educational  Testing 
Service,  American  College  Testing,  and 
like  organizations  for  purposes  of 
obtaining  testing,  academic, 
socioeconomic,  and  related 
demographic  data  so  that  analytical 
personnel  studies  of  the  Department  of 
Defense  civilian  and  military  workforce 
can  be  conducted. 

Note  4:  Data  obtained  from  such 
organizations  and  used  by  DoD  does  not 
contain  any  information  which  identifies  the 
individual  about  whom  the  data  pertains. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  DLA 
compilation  of  record  system  notices 
apply  to  this  record  system. 

Note  5:  Military  drug  test  information 
involving  individuals  participating  in  a  drug 
abuse  rehabilitation  program  shall  be 
confidential  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.€.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974,  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  DoD  'Blanket 
Routine  Uses'  do  not  apply  to  these  types  of 
records. 

POUaeS  AND  PRACTICES  FOR  STORMO, 
RETRIEVING,  ACCESSmG,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  media. 

RETRtEVABIUTY: 

Retrieved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAFEGUARDS: 

Access  to  personal  information  at 
both  locations  is  restricted  to  those  who 
require  the  records  in  the  performance 
of  their  official  duties.  Access  to 
personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 
Physical  entry  is  restricted  by  the  use  of 
locks,  guards,  and  administrative 
procedures. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay. 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 
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NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  ATTN:  CAAR,  8725 
(ohn  J.  Kingman  Road,  Suite  2533,  Fort 
Belvoir,  VA  22060-6221. 

Written  requests  should  contain  the 
full  name.  Social  Seciuity  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221.  Written  requests  should 
contain  the  full  name.  Social  Security 
Number,  date  of  birth,  and  current 
address  and  telephone  number  of  the 
individual. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  CAAR,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Himian  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management,  Federal  and  Quasi-Federal 
agencies,  and  the  Selective  Service 
System. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  01-13572  Filed  5-30-01;  8:45  am] 
BILIJNO  COOE  S001-06-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  Of  Engineers;  Notice  of 
Availability  for  the  Draft  Environmental 
Impact  Statement/Environmental 
Report  (EIS/EIR)  for  the  Pier  J  South 
Maine  Terminal  Expansion  Project,  Los 
Angeles  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 


ACTION:  Notice  of  availability. 

summary:  The  U.S.  Army  Corps  of 
Engineers,  Regulatory  Branch,  in 
coordination  with  the  Port  of  Long 
Beach,  has  completed  a  Draft  EIS/EIR 
for  the  Pier  J  South  Maine  Terminal 
Expansion  Project.  The  Port  Long  Beach 
requires  authorization  pursuant  to 
section  404  of  the  Clean  Water  Act  and 
section  10  of  the  Rivers  and  Harbors  act 
for  115  acres  of  landfill  in  three  phases, 
dredging  up  to  10,000,000  cubic  yards 
of  sediment,  construction  of  a  new 
concrete  pile-supported  wharf,  new 
terminal  buildings  and  a  new  rail  yard. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Questions  or  comments  concerning  the 
Draft  EIS/EIR  should  be  directed  to  Dr. 
Aaron  O.  Allen,  Project  Manager, 
Regulatory  Branch,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  532711,  Los 
Angeles,  California,  90053-2325,  (213) 
452-3413. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Uaison  Officer. 

[FR  Doc.  01-13665  Filed  5-30-01;  8:45  am] 

BILUNQ  COOE  3710-ICF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  ttie  Tampa 
Hartx>r  Navigation  Pro)ect  General 
Reevaluation  Report 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  hitent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  a  DEIS  for  the  Tampa  Harbor 
Navigation  Project  General  Reevaluation 
Report.  The  non-Federal  sponsor  for  the 
Tampa  Harbor  Navigation  Project  is  the 
Tampa  Port  Authority. 

FOR  FURTHER  INFORMATION  CONTACT: 

WiUiam  J.  Fonferek,  (904)  232-2803, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Transportation  and 
Infiastructure  of  the  United  States 
House  of  Representatives,  requested  the 
Secretary  of  the  Army  to  review  the 
report  to  the  Chief  of  Engineers  on  the 
Tampa  Harbor,  Florida,  published  as 
House  Document  401,  91st  Congress, 
2nd  Session  and  other  pertinent  reports, 
with  a  view  of  determining  if  the 
authorized  project  should  be  modified 


in  any  way  at  this  time,  with  particular 
reference  to  deep  draft  navigation. 

The  reason  for  the  study  is  to 
reconsider  safety  and  economic 
efficiency.  Many  of  the  project's 
channels  are  one-way  and  might  be 
improved  to  relieve  safety  concerns  and 
vessel  traffic  congestion. 

1.  Alternatives:  In  addition  to  the  no 
action  alternative,  we  are  considering 
creating  an  anchorage  area;  a  secondary 
channel  loop  using  St.  Petersburg 
Harbor  chaimel;  passing  lanes;  and 
turning  basins  at  channel  intersections. 
In  addition,  we  will  be  looking  at  other 
options  such  as  main  channel 
deepening;  East  Bay  Channel  deepening; 
constructing  previously  authorized 
projects;  and  the  eastward  extension  of 
Port  Sutton. 

2.  Issues:  The  Environmental  Impact 
Statement  (EIS)  will  consider  impacts 
on  safety,  economic  efficiency, 
hardbottom  communities,  protected 
species,  shore  protection,  health,  water 
quality,  aesthetics  and  recreation,  fish 
and  wildlife  resources,  cultural 
resources,  energy  conservation,  socio- 
economic resoiut»8,  and  other  impacts 
identified  through  scoping,  public 
involvement,  and  interagency 
coordination. 

3.  Scoping:  A  scoping  letter  was  sent 
to  interested  parties  on  April  30,  2001. 
In  addition,  all  parties  are  invited  to 
participate  in  the  scoping  process  by 
identifying  any  additional  concerns  on 
issues,  studies  needed,  alternatives, 
procedures,  and  other  matters  related  to 
the  scoping  process. 

4.  Public  involvement:  We  invite  the 
participation  of  affected  Federal,  State 
and  local  agencies,  affected  Indian 
Tribes,  and  other  interested  private 
organizations  and  parties. 

5.  Coordination:  The  proposed  action 
is  being  coordinated  with  the  U.S.  Fish 
and  Wildhfe  Service  (FWS)  and  the 
National  Marine  Fisheries  Service 
(NMFS)  under  Section  7  of  the 
Endangered  Species  Act  and  the  Marine 
Mammal  Protection  Act,  with  the  FWS 
imder  the  Fish  and  Wildlife  Act,  the 
NMFS  imder  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  for  Essential  Habitat,  and  with  the 
State  Historic  Preservation  Officer. 

6.  Other  Environmental  Review  and 
Consultation:  The  proposed  action  may 
involve  an  evaluation  for  compliance 
with  guidelines  pursuant  to  Section 
404(b)  of  the  Clean  Water  Act; 
application  (to  the  State  of  Florida)  for 
Water  Quality  Certification  pursuant  to 
Section  401  of  the  Clean  Water  Act: 
certification  of  state  lands,  easements, 
and  rights  of  way;  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 
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7.  DEIS  Preparation:  It  is  estimated 
that  the  DEIS  will  be  available  to  the 
public  on  or  about  May  1,  2002. 

Luz  D.Ortiz, 

Army  Federal  Register  Uaison  Officer. 

[FR  Doc.  01-13694  Filed  5-30-01;  8:45  am) 

BMJJNQ  CODE  3710-AJ-M 


DEPARTMENT  OF  EDUCATION 

Federal  Pell  Grant,  Federal  Perkins 
Loan,  Federal  Work-Study,  Federal 
Supplemental  Educatkinal  Opportunity 
Grant,  Federal  Family  Education  Loan, 
and  William  D.  Ford  Federal  Direct 
Loan  Programs 

agency:  Student  Financial  Assistance, 
IDepartment  of  Education. 
ACTION:  Notice  of  revision  of  the  Federal 
need  analysis  methodology  for  the 
2002-2003  award  year. 

SUMMARY:  The  Secretary  of  Education 
annoimces  the  aimual  updates  to  the 
tables  that  will  be  used  in  the  statutory 
"Federal  Need  Analysis  Methodology" 
to  determine  a  student's  expected  family 
contribution  (EEC)  for  award  year  2002- 
2003  under  Part  F  of  Title  IV  of  the 
Higher  Education  Act  (HEA)  of  1965,  as 
amended  (Title  IV,  HEA  Programs).  An 
EFC  is  the  amount  a  student  and  his  or 
her  family  may  reasonably  be  expected 
to  contribute  toward  the  student's 
postsecondary  educational  costs  for 
purposes  of  determining  financial  aid 
eligibility.  The  Title  IV,  HEA  Programs 
include  the  Federal  Pell  Grant,  campus- 
based  (Federal  Perkins  Loan,  Federal 
Work-Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs),  Federal  Family  Education 
Loan,  and  William  D.  Ford  Federal 
Direct  Loan  Programs. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Edith  Bell,  Program  Specialist,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Room  4621,  ROB-3), 
Washington,  DC  20202-5444. 
Telephone:  (202)  708-5591.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  persoq  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  Part  F  of 
Title  rv  of  the  HEA  specifies  the  criteria, 
data  elements,  calculations,  and  tables 
used  in  the  Federal  Need  Analysis 
Methodology  EFC  calculations. 

Section  478  of  Part  F  of  the  HEA 
requires  the  Secretary  to  adjust  four  of 
the  tables — the  Income  Protection 
Allowance,  the  Adjusted  Net  Worth  of 
a  Business  or  Farm,  the  Education 
Savings  and  Asset  Protection 
Allowance,  and  the  Assessment 
Schedules  and  Rates — each  award  year 
to  take  into  account  inflation.  The 
changes  are  based,  in  general,  upon 
increases  in  the  Consimier  Price  Index. 

For  the  award  year  2002-2003  the 
Secretary  is  charged  with  updating  the 
income  protection  allowance,  adjusted 
net  worth  of  a  business  or  farm,  and  the 
assessment  schedules  and  rates  to 
account  for  inflation  that  took  place 
between  December  2000  and  December 
2001.  However,  since  the  Secretary  must 
publish  these  tables  before  December 
2001,  the  increases  in  the  tables  must  be 
based  upon  a  percentage  equal  to  the 
estimated  percentage  increase  in  the 
Consumer  Price  Index  for  all  Urban 
Consimiers  for  2000.  The  Secretary 


estimates  that  the  increase  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  for  the  period  December 
2000  through  December  2001  will  be  2.4 
percent.  The  updated  tables  are  in 
sections  1,  2,  and  4  of  this  notice. 

The  Secretary  must  also  revise,  for 
each  award  year,  the  table  on  asset 
protection  allowance  as  provided  for  in 
section  478(d)  of  the  HEA.  The 
Education  Savings  and  Asset  Protection 
Allowance  table  for  the  award  year 
2002-2003  has  been  updated  in  section 
3  of  this  notice. 

Section  477(b)(5)  of  Part  F  of  the  HEA 
also  requires  the  Secretary  to  increase 
the  amount  specified  for  the 
Employment  Expense  Allowance  to 
account  for  inflation  based  upon 
increases  in  the  Biueau  of  Labor 
Statistics  budget  of  the  marginal  costs 
for  a  two-earner  compared  to  a  one- 
earner  family  for  meals  away  itoxa 
home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services.  Therefore,  the  Secretary  is 
increasing  this  allowance  as  described 
in  section  5  of  this  notice. 

The  HEA  provides  for  the  following 
annual  updates: 

1.  Income  Protection  Allowance 

This  allowance  is  the  amount  of  living 
expenses  associated  with  the 
maintenance  of  an  individual  or  family 
that  may  be  offset  against  the  family's 
income.  It  varies  by  family  size.  The 
income  protection  allowance  for  the 
dependent  student  is  $2,330.  The 
income  protection  allowances  for 
parents  of  dependent  students  and 
independent  students  with  dependents 
other  than  a  spouse  for  award  year 
2002-2003  are: 


Number  In  college 

1 

2 

3 

4 

5 

Famiiy  size 

2        '                       

13,210 
16,450 
20,320 
23,980 
28,050 

10,950 
14,210 
18,060 
21,720 
25,790 

3 

11,940 
15,810 
19,470 
23,540 

4 

13,550 
17,210 
21,280 

5 

14,960 

6 

19,030 

For  each  additional  family  member  add  $3,170. 
For  each  additional  college  student  subtract  $2,250. 


The  income  protection  allowances  for 
independent  students  and  independent 
students  without  dependents  other  than 
a  spouse  for  award  year  2002-2003  are: 


Marital  status 

Number 
in  college 

Amount 

Single 

1 

$5,300 

Marital  status 

Number 
in  college 

Amount 

Married 

Married 

2 

1 

5,300 
8.470 

2.  Adjusted  Net  Worth  (NW)  of  a 
Business  or  Farm 

A  portion  of  the  full  net  value  of  a 
farm  or  business  is  excluded  from  the 
calculation  of  an  expected  contribution 
since — (1)  the  income  produced  from 
these  assets  is  already  assessed  in 
another  part  of  the  formula;  and  (2)  the 
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brmula  protects  a  portion  of  the  value 
of  the  assets.  The  portion  of  these  assets 
included  in  the  contribution  calculation 
is  computed  according  to  the  following 


schedule.  This  schedule  is  used  for 
parents  of  dependent  students, 
independent  students,  independent 
student  without  dependents  other  than 


a  spouse,  and  independent  students 
with  dependents  other  than  a  spouse. 


If  the  Net  Worth  of  a  Business  or  Farm  is —       Then  the  Adjusted  Net  Worth  is — 


Less  than                    $1  SO 

$1  to     $95,000  SO  +  40% 

$95,001   to  $285,000  $38,000  +  50% 

$285,001   to  $470,000  $133,000  +  60% 

$470,001  or  more  $244,000  +  100% 


of  NW 

of  NW  over  $95,000 

of  NW  over  $285,000 

of  NW  over  $470,000 


3.  Education  Savings  and  Asset 
Protection  Allowance 

This  allowance  protects  a  portion  of 
net  worth  (assets  less  debts)  from  being 
considered  available  for  postsecondary 
educational  expenses.  There  are  three 
asset  protection  allowance  tables — one 
for  parents  of  dependent  students,  one 
for  independent  students  without 
dependents  other  than  a  spouse,  and 
one  for  independent  students  with 
dependents  other  than  a  spouse. 

Dependent  Students 


if  the  age  of  the 
older  parent  is — 


25  or  less 

26  

27  

28  

29  

30  

31  „.. 

32  

33  

34  

35  

36  

37  

38  

39  

40  

41  

42  

43  

44  

45  

46  

47  

48  

49  

50  

51  

52  

53  

54  

55  

56  

57  

58  

59  

60  


And  ttiere  are — 


Two  parents   One  parent 


Then  the  education  sav- 
ings and  asset  protec- 
tion allowance  is — 


0 
2,300 
4,600 
6,900 
9,100 
11,400 
13.700 
16,000 
18,300 
20,600 
22,900 
25,200 
27.400 
29.700 
32,000 
34,300 
35,200 
36,100 
36,700 
37,700 
38,600 
39,600 
40,600 
41,900 
42,900 
44,000 
45,100 
46,500 
47,600 
49,100 
50,300 
51,800 
53,300 
54,900 
56,600 
58,300 


0 

1,100 

2,200 

3,300 

4.500 

5,600 

6.700 

7.800 

8.900 

10,000 

11,100 

12,200 

13,400 

14,500 

15,600 

16.700 

17,000 

17,400 

17,800 

18,200 

18,600 

18,900 

19,400 

19,900 

20,300 

20,800 

21,200 

21,700 

22,400 

22.900 

23,400 

24,000 

24,700 

25,300 

26.000 

26,600 


Dependent  Students— Continued 


If  the  age  of  the 

•  And  there  are — 

older  parent  is— 

Two  parents 

One  parent 

61   

62  

63  

64  

65  and  over 

60,000 
62,000 
63,800 
66,000 
68,200 

27,400 
28,100 
28,900 
29.700 
30.700 

Independent  Students  Without 
Dependents  Other  Than  a  Spouse 


If  the  age  of  the 

And  the  student  is— 

student  is— 

Married 

Single 

Then  the  education  sav- 
ings and  asset  protec- 
tion allowance  is — 

25  or  less  

26  

27 

28  

29  

30  

31    

32  

33  

34  

35 

36  

37  

38  

39  

40  

41   

42  

43  

44   

45  

46  

47  

48  

49  

50  

51    

52   

53  

54  

55  

56  

0 
2.300 
4,600 
6,900 
9.100 
11.400 
13.700 
16,000 
18,300 
20.600 
22,900 
25,200 
27,400 
29,700 
32,000 
34,300 
35,200 
36,100 
36,700 
37,700 
38,600 
39,600 
40,600 
41,900 
42,900 
44,000 
45,100 
46,500 
47,600 
49,100 
50,300 
51,800 
53,300 
54,900 
56,600 
58.300 
60.000 

0 

1.100 

2.200 

3.300 

4.500 

5,600 

6,700 

7,800 

8,900 

10,000 

11,100 

12,200 

13,400 

14,500 

15,600 

16,700 

17,000 

17.400 

17.800 

18.200 

18,600 

18,900 

19,400 

19,900 

20,300 

20,800 

21,200 

21,700 

22,400 

22,900 

23,400 

24,000 

57 

58  

59  

60  

61   

24,700 
25,300 
26,000 
26,600 
27,400 

Independent  Students  Without  De- 
pendents Other  Than  a 
Spouse— Continued 


If  the  age  of  the 

And  the  student  is— 

student  is— 

Married 

Single 

62  

63  

64 

65  and  over 

62,000 
63,800 
66.000 
68.200 

28,100 
28.900 
29,700 
30.700 

Independent  Students  With 
Dependents  Other  Than  a  Spouse 


If  the  age  of  the 

And  the  student  i»— 

student  is— 

Married 

Single 

Then  the  education  sav- 

ings and  asset  protec- 

tion allowance  is— 

25  or  less  

0 

0 

26^ 

2.300 

1.100 

27  

4.600 

2.200 

^O     •■•••••••'■••••■•> 

6.900 

3,300 

29  

9.100 

4.500 

30 

11.400 

5.600 

31   

13.700 

6,700 

32  

16,000 

7,800 

33  

18,300 

8,900 

34 

20,600 

10,000 

35  

22,900 

11.100 

36  

25,200 

12,200 

37  

27,400 

13,400 

38  

29.700 

14.500 

39  ;.. 

32.000 

15.600 

40  

34.300 

16.700 

41   

35.200 

17.000 

42  

36.100 

17.400 

43 

36.700 

17.800 

44  

37.700 

18.200 

45  

38.600 

18.600 

46 

39,600 

18.900 

47  

40,600 

19.400 

48  

41,900 

19.900 

49  

42.900 

20.300 

50  

44,000 

20.800 

51    

45,100 

21.200 

52  

46,500 

21,700 

53  

47,600 
49,100 

22,400 

54  

22,900 

55  

50,300 

23,400 

56  

51,800 

24,000 

57  

53,300 

24,700 

58  

54,900 

25,300 

59  

56,600 

26,000 

60  

58,300 

26,600 
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Independent  Students  With  De- 
pendents Other  Than  a 
Spouse — Continued 


If  the  age  of  the 

Andthestudent  is— ' 

student  is — 

Married 

Single 

61   

62  

63  

64  

65  and  over  

60,000 
62,000 
63,800 
66.000 
68.200 

27,400 
28,100 
28,900 
29.700 
30.700 

4.  Assessment  Schedules  and  Rates  • 

Two  schedules  that  are  subject  to 
updates,  one  for  dependent  students 
and  one  for  independent  students  with 
dependents  other  than  a  spouse,  are 
used  to  determine  the  expected 
contribution  toward  educational 
expenses  from  family  financial 
resources.  For  dependent  students,  the 
expected  parental  contribution  is 
derived  bora  an  assessment  of  the 
parents  adjusted  available  income 


(AAI).  For  independent  students  with 
dependents  other  than  a  spouse,  the 
expected  contribution  is  derived  &t>m 
an  assessment  of  the  family's  AAI.  The 
AAI  represents  a  measure  of  a  family's 
financisd  strength,  which  considers  both 
income  and  assets. 

The  parents'  contribution  for  a 
dependent  student  is  computed 
according  to  the  following  schedule: 


If  AAI  is— 

Less  than  -$3,409  ($3,409) 
($3,409)  to  $11,800 
$11,801  to  $14,800  . 
$14,801  to  $17,800  . 
$17,801  to  $20,800  . 
$20,801  to  $23,900  . 
$23,901     or    more  .. 


Then  the  Contribution  is — 


-$750 

$2,596 
$3,346 
$4,216 
$5,236 
$6,476 


22% 
25% 
29% 
34% 
40% 
47% 


of  AAI 
of  AAI 
of  AAI 
of  AAI 
of  AAI 
of  AAI 


over  $11,800 
over  $14,800 
over  $17,800 
over  $20,800 
over  $23,900 


The  contribution  for  an  independent 
student  with  dependents  other  than  a 


spouse  is  computed  according  to  the 
following  schedule: 


If  AAI  is— 


Then  the  Contribution  is — 


Less  than  -$3,409 

($3,409)  to 

$11,801  to 

$14,801  to 

$17,801  to 

$20,801  to 

$23,901  or 


($3,409)  -$750 

$11,800  

$14,800 $2,596 

$17,800 $3,346 

$20,800 $4,216 

$23,900 $5,236 

more  $6,476 


22%  of  AAI 
+  25%  of  AAI  over  $11,800 
'^  29%  of  AAI  over  $14,800 
+  34%  of  AAI  over  $17,800 
+  40%  of  AAI  over  $20,800 
+  47%  of  AAI  over  $23,900 


5.  Empiojrment  Expense  Allowance 

This  allowance  for  employment- 
related  expenses,  which  is  used  for  the 
parents  of  dependent  students  and  for 
married  independent  students  with 
dependents,  recognizes  additional 
expenses  incurred  by  working  spouses 
and  single-parent  households.  The 
allowance  is  based  upon  the  marginal 
differences  in  costs  for  a  two  wage- 
earner  family  compared  to  a  one-wage 
earner  family  for  meals  away  from 
home,  apparel  and  upkeep, 


transportation,  and  housekeeping 
services. 

The  employment  expense  allowance 
for  parents  of  dependent  students, 
married  independent  students  without 
dependents  other  than  a  spouse,  and 
independent  students  with  dependents 
other  than  a  spouse  is  the  lesser  of 
$3,000  or  35  percent  of  earned  income. 

6.  Allowance  for  State  and  Other  Taxes 

This  allowance  for  State  and  other 
taxes  protects  a  portion  of  the  parents' 

Parents  of  Dependent  Students 


and  student's  income  from  being 
considered  available  for  postsecondary 
educational  expenses.  There  are  four 
tables  for  State  and  other  taxes,  one  each 
for  parents  of  dependent  students, 
independent  students  with  dependents 
other  than  a  spouse,  dependent 
students,  and  independent  students 
without  dependents  other  than  a 
spouse.  — 


If  parents'  State  or  territory  of  residence 


.And  parents'  total  income 


Less  than 
$15,000 


$15,000  or 
nr)ore 


Then  the  percentage  is — 


Wyoming,  Tennessee,  t^vada,  Alaska,  Texas  

Louisiana.  Florida,  Washington.  South  Dakota 

Alabama.  Mississippi  

North  Dakota,  lllinots,  ConnectKut,  New  Mexico,  Missouri.  West  Virginia.  Arizona,  Indiana,  Oklahoma,  Ariuin- 

sas .s 

New  Hampshire,  Pennsylvania,  Colorado,  Georgia,  Kansas,  Kentucky,  Idaho  

North  Carolina,  Virginia,  Delaware.  South  Carolina,  Ohio,  Utah.  Nebraska,  Montana,  California,  New  Jersey, 

Iowa,  Vermont,  Hawaii  

Massachusetts,  Rhode  Island,  Mehigan,  Minnesota,  Maine,  Maryland 


2 
3 

4 

5 
6 

7 
8 
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Parents  of  Dependent  Students— Continued 

If  parents'  State  or  territory  of  residence  is — 

Arxl  parents'  total  income  »— 

Less  than 
$15,000 

$15,000  or 
more 

district  of  Cdumbta,  Wiscorisin,  Oregon _ 

10 
11 

4 

9 

New  Yori< ; 

10 

Other 

3 

Independent  Students  With  Dependents  Other  Than  a  Spouse 


If  student's  State  or  territory  of  residence  is 


Wyoming,  Tennessee,  Nevada,  Alaska,  Texas  

Louisiana,  Florida,  Washington,  South  Dakota 

Alabama,  Mississippi  

North  Dakota,  Illinois,  ConnectKut,  New  Mexkx),  Missouri,  West  Virginia,  Arizona,  Indiana,  Oklahoma,  Arkan- 
sas   

New  Hampshire,  Pennsylvania.  Colorado,  Georgia,  Kansas,  Kentucky,  Idaho  

North  Carolina,  Virginia,  Delaware,  South  Carolina,  Ohio,  Utah,  Netxaska,  Montana,  CaUfomia,  New  Jersey, 
Iowa,  VemDont,  Hawaii  

Massachusetts,  Rhode  Island,  Mk^higan.  Minnesota,  Maine,  Marylartd  

District  of  Columbia,  Wisconsin,  Oregon 

New  York  

Other „ 


Dependent  Students 


If  student's  State  or  territory  of  residence 


The  poroent- 
agei 


Alaska.  Texas,  South  Dakota,  Wyoming,  Washington,  Tennessee,  Nevada 

Ftorida.  (Mew  Hampshire  

Connectkajt,  Louisiana,  Illinois,  North  Dakota 

Mississippi,  Arizona,  Alabama,  Pennsylvania,  New  Jersey,  Missouri  

Nebraska,  Indiana,  Colorado,  New  Mexkx),  Oklahoma,  Kansas,  West  Virginia,  RtKXle  Island,  Virginia,  Georgia,  Arlcansas, 
Vermont,  Mk:higan  

Montana,  Idaho,  Utah,  Kentucky,  Massachusetts,  California,  Norlh  Carolina,  South  Carolina,  Ohk>,  Iowa,  Delaware,  Maine,  Wis- 
consin  

Oregon,  Maryland,  Minnesota,  Hawaii 

District  of  Columbia,  New  Yortt 

Other 


0 
1 
2 
3 


5 
6 

7 
2 


Independent  Students  Without  Dependents  Other  Than  a  Spouse 


If  student's  State  or  territory  of  resklence  is 


Tlie  percent- 
age is— 


Alaska,  Texas,  South  Dakota,  Wyoming,  Washington,  Tennessee,  Nevada  

Rorida,  New  Hampshire  Z 

Connectkxrt,  Louisiana,  Illinois,  North  Dakota 

Mississippi,  Arizona,  Alabama,  Pennsylvania,  New  Jersey,  Missouri  ^ 

Nebraska,  Indiana,  Colorado,  New  Mexico,  Oklahoma,  Kansas,  West  Virginia,  Rhode  Island,  Virginia,  Georgia,  Arkansas, 

Vermont,  Michigan  

Montana,  Idaho,  Utah,  Kentucky,  Massachusetts,  California,  North  Carolina,  South  Carolina,  Ohio,  Iowa,  Delaware,  Maine,  Wis- 


consin 


Oregon,  Maryland,  Minnesota,  Hawaii 

District  of  Columbia,  New  Yort(  

Other 


0 
1 
2 
3 


5 
6 

7 
2 


i 
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Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  Washington,  DC, 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naray 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opportunity  Grant,  84.032 
Federal  Family  Education  Loan  Program; 
84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Pro-am;  84.063 
Federal  Pell  Grant  Program;  WiUiam  D.  Ford 
Federal  Direct  Loan  Program,  84.268) 

Dated:  May  25,  2001. 
Greg  Woods, 

Chief  Operating  Officer,  Student  Financial 
Assistance. 

[FR  Doc.  01-13636  Filed  5-30-01;  8:45am] 
aauNQ  CODE  4aoo-oi-p 


DEPARTMENT  OF  EDUCATION 

ArbitratkMi  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act 

SUMMARY:  Notice  is  hereby  given  that  on 
March  17,  2000,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Idaho  Commission  for  the  Blind  and 
Visually  Impaired  v.  United  States 
Postal  Seivice  (Docket  No.  R-S/99-7). 
This  panel  was  convened  by  the  U.S. 
Department  of  Education  pursuant  to  20 
U.S.C.  107d-l(b)  upon  receipt  of  a 
complaint  filed  by  petitioner,  the  Idaho 
Commission  for  the  Blind. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  bom 
George  F.  Arsnow,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3230,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  TDD  number  at 
(202) 205-8298. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  v\rww.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  tree 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c))  (the  Act),  the 
Secretary  publishes  in  the  Federal 
Register  a  synopsis  of  each  arbitration 
panel  decision  afiecting  the 
administration  of  vending  facilities  on 
Federal  and  other  property. 

Background 

In  1998,  the  Idaho  Commission  for  the 
Blind  and  Visually  Impaired,  the  State 
licensing  agency  (SLA),  alleged  that  it 
made  repeated  requests  for  information 
to  the  United  States  Postal  Service 
(USPS)  concerning  the  construction  of 
the  new  U.S.  Postal  Service  Processing 
and  Distribution  Center  located  at  2201 
South  Cole  Road  in  Boise,  Idaho. 
Receiving  no  response  to  its  inquiries  or 
notice  of  a  possible  vending  fedlity 
location  as  reqtiired  by  the  Act,  the  SLA 
submitted  a  letter  to  the  Postal  Service 
District  Manager  requesting  information 
about  the  Processing  and  Distribution 
Center. 

On  December  2, 1998,  the  Postal 
Service  District  Manager  responded  to 
the  SLA's  letter  requesting  information 
and  apologized  for  the  lad^  of 
notification.  On  March  17, 1999,  the 
SLA  submitted  an  application  for  a 
vending  facihty  at  the  Processing  and 
Distribution  Center.  USPS  responded  to 
the  SLA's  application  on  March  23, 
1999,  indicating  that  they  would  not 
agree  to  the  terms  of  the  SLA's 
application  for  the  permit.  On  March  29, 
1999,  representatives  from  the  SLA  and 
USPS  met  to  discuss  the  application. 

USPS's  position  concerning  the 
application  was  that  the  vendor  selected 
for  the  location  at  the  Processing  and 
Distribution  Center  would  be  required 
to  physically  be  present  at  the  facility  40 
hours  per  week  (the  "on-site  support" 
provision),  and  the  vendor  would  be 
precluded  from  operating  any  other 
vending  facility  location  on  Xhe  property 
(the  "exclusivity"  provision).  USPS 
further  indicated  that  these  terms  were 
non-negotiable  and  would  be  required 


to  be  included  in  the  application  and 
the  resulting  vending  permit. 

On  March  30, 1999,  the  SLA 
contacted  USPS  about  the  pending 
negotiations  on  the  vending  permit  and 
was  informed  that  the  on-site  support 
and  exclusivity  provisions  were  new 
permit  terms  required  of  blind  vendors, 
but  not  commercial  vendors. 

On  April  16, 1999,  the  SLA  requested 
in  writing  that  USPS  either  approve  or 
deny  its  application  for  a  vending 
permit  at  the  Processing  and 
Distribution  Center.  The  SLA  did  not 
receive  a  response  from  USPS  and 
subsequentiy  filed  a  request  with  the 
Secretary  of  the  Department  of 
Education  (Department)  to  convene  a 
Federal  arbitration  panel.  The  SLA 
alleged  that  the  priority  provisions  of 
the  Act  and  its  implementing 
regulations  had  been  violated.  An 
arbitration  pre-hearing  on  this  matter 
was  held  on  December  7, 1999,  which 
resulted  in  a  Stipulated  Agreement 
concerning  the  issues  and  facts  of  the 
dispute.  The  parties  agreed  that  the 
arbitration  panel's  written  award  on  the 
stipulated  issues  would  dispose  of  the 
dispute  without  the  need  for  an 
arbitration  hearing.  The  panel  submitted 
a  Final  Award  and  Decision  to  the 
Department  on  March  17,  2000.  On  May 
16,  2000,  the  Department  received  a 
copy,  signed  by  all  parties,  of  the 
Stipulated  Agreement. 

Arbitration  Panel  Decision 

The  stipulated  issues  addressed  by 
the  arbitration  panel  were: 

1(A).  Have  limitations  been  placed  on 
blind  vendors  as  defined  by  the 
Randolph-Sheppard  Act? 

(B).  If  so,  does  the  U.S.  Postal  Service 
have  a  legal  requirement  to  submit  those 
limitations  to  the  U.S.  Department  of 
Education  for  the  Secretary's 
determination  that  they  are  justified? 

2.  Is  the  Postal  Service  in  violation  of 
the  Act  and  the  U.S.  Constitution  by 
requiring  on-site  support  and 
exclusivity  provisions  of  Randolph- 
Sheppard  vendors,  but  not  of 
commercial  vendors? 

3.  If  the  Postal  Service  did  violate  the 
Randolph-Sheppard  Act  on  any  of  these 
issues,  what  is  the  authority  of  the 
arbitration  panel  to  determine  the 
appropriate  remedy  or  remedies? 

"The  arbitiation  panel  ruled  that  the 
on-site  support  and  exclusivity 
provisions  required  by  USPS  were 
limitations  as  provided  in  the  Act  and 
must  be  approved  by  the  Secretary  of 
Education  and  published  in  the  Federal 
Register  before  they  could  be  required 
as  conditions  of  approval  for  the  SLA's 
application.  The  panel  further  ruled  that 
by  requiring  the  on-site  support  and 
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ixclusivity  provisions  of  blind  vendors 
^presented  by  the  SLA,  USPS  was  in 
iriolation  of  the  Act. 

The  panel  stated  that  it  is  the 
ibligation  of  the  head  of  the  United 
States  Postal  Service  to  cause  the 
improper  acts  or  practices  to  be 
terminated  prompUy  and  to  take  any 
other  action  that  is  necessary  to  carry 
out  the  Arbitration  Panel's  award. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  die  U.S. 
Department  of  Education. 

Dated:  May  25,  2001. 
Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitation  Research. 
(FR  Doc.  01-13637  Filed  5-30-01;  8:45  am] 

BILUNG  CODE  4000-01-U 
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PARTMENT  OF  ENERGY 

ket  No.  EA-239] 


Application  to  Export  Electric  Energy; 
Aroostook  Valley  Electric  Company 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Aroostook  Valley  Electric 
Company  (AVEC)  has  applied  for 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  Jime  15,  2001. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  hn/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Mintz  (Program  Office)  202-586- 
9506  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  bom  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  April  27,  2001,  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(EKDE)  received  an  application  from 
AVEC  to  transmit  electric  energy  from 
the  United  States  to  Canada.  AVEC,  a 
Maine  corporation,  owns  and  operates  a 
31-MW  wood-burning  generation 
facihty  located  in  Fort  Fairfield,  Maine 
("the  Plant").  This  Plant  originally  was 


owned  by  Fairfield  Energy  Venture 
(Fairfield). 

On  October  8,  1985,  DOE  issued  an 
order  (ERA  Docket  PP-83EA) 
authorizing  Fairfield  and  Maine  PubUc 
Service  Company  (MPSC)  jointly  to 
export  the  electrical  output  of  the  Plant 
to  Canada  over  the  MPSC  electric 
system.  On  December  4,  1985,  DOE 
approved  a  request  by  Fairfield  to 
remove  its  name  from  that  export 
authorization,  leaving  MPSC  the  sole 
entity  authorized  to  export  the  Plant's 
electrical  output  to  Canada.  On  October 
26, 1994,  Fairfield  sold  the  Plant  to 
AVEC;  however,  the  Plant  remained 
connected  to  the  MPSC  electric  system 
and  AVEC  continued  to  rely  upon 
MPSC's  export  authorization  for 
delivery  of  the  Plant's  electrical  output 
to  Canada.  AVEC  now  requests  its  own 
and  separate  authority  to  export  the 
output  of  the  Plant  to  Canada  using  the 
existing  MPSC  transmission  facilities. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  AVEC  application 
to  export  electric  energy  to  Canada 
should  be  clearly  marked  with  Docket 
EA-239.  Additional  copies  are  to  be 
filed  directiy  with  Edward  F.  Tancer, 
Secretary,  Aroostook  Valley  Electric 
Company,  c/o  FPL  Energy,  LLC,  700 
Universe  Blvd.,  Juno  Beach,  Florida 
33408,  and  Glenn  J.  Berger,  Victor  A. 
Contract,  Skadden,  Arps,  Slate,  Meagher 
&  Flom  LLP,  1440  New  York  Avenue, 
NW.,  Washington,  DC  20005-2111. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 
reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 


"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  May  23, 
2001. 

Antliony  I.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  6-  Power  Im/Ex,  Office  of  Coal 
Gr  Power  Systems,  Office  of  Fossil  Energy. 
[FR  Doc.  01-13627  Filed  5-30-01;  8:45  am] 
BILUNG  COOE  B460-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 


[Docket  Nos.  RP98-44-000  and  GP9e-38- 
000] 

EL  Paeo  Natural  Gaa  Company,  Vaatar 
Gaa  Marlceting,  Inc.  and  Atlantic 
Richfield  Company;  Notice  of 
Settlement  Agreement 

May  24,  2001. 

Take  notice  that  on  May  16,  2001,  El 
Paso  Natiu^  Gas  Company  (El  Paso), 
Vastar  Gas  Marketing,  Inc.  (Vastar)  and 
Atiantic  Richfield  Company  (ARCO) 
(collectively  referred  to  as  the  Signatory 
Parties)  filed,  for  the  Commission's 
approval  a  Settlement  Agreement 
(Settlement)  under  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure  in  the  captioned  dockets.  A 
copy  of  the  Settiement  is  available  for 
public  inspection  in  the  Commission's 
Public  Reference  Room  and  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 

Signatory  Parties  state  that  the  ~- 

Settlement  resolves  the  Kansas  ad 
valorem  refund  claims  raised  by  El  Paso 
against  Vastar  and  ARCO.  El  Paso 
originally  sought  refunds  of 
approximately  $6.6  million  from  Vastar 
and/or  ARCO.  The  Settlement  resolves 
these  claims,  and  the  related  defense  of 
Vastar  and  ARCO,  in  exchange  for 
Vastar's  and  ARCO's  lump  siun 
payment  of  $4.1  million.  In  addition, 
the  Settiement  will  result  in  the  fiUl  and 
complete  release  of  Vastar's  and  ARCO's 
claims  against  its  royalty  owners  with 
respect  to  Kansas  ad  valorem  tax 
refunds  on  El  Paso's  system,  and  the 
termination  of  all  related  proceedings 
pending  before  the  Commission  as  they 
relate  to  EL  Paso's  claims. 

Initial  comments  are  due  Jime  5,  2001; 
relay  comments  are  due  June  15,  2001. 

Davis  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13593  Filed  5-30-01;  8:45  am] 

BHJJNG  COOE  e717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  ER01-150»-000] 

Elizabethtown  Power,  LLC;  Notice  of 
Issuance  of  Order 

May  24.  2001. 

Elizabethtown  Power,  LLC 
(Elizabethtown)  submitted  for  filing  a 
rate  schedule  under  which 
Elizabethtown  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates.  Elizabethtown 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Elizabethtown  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  UabiUty  by  Elizabethtown. 

On  May  10,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  AppUcations, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabihty  by  Elizabethtown  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  In  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period, 
Elizabethtown  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  appUcant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Elizabethtown's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  11, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 


/www. fere. fed.  us/online /rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CYR. 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13602  Filed  5-30-01;  8:45  am] 

BHJJNQ  CODE  ■717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[DocfcM  No.  ER01-1507-000] 

Lumberton  Power,  LLC;  Notice  of 
issuance  of  Order 

May  24,  2001. 

Lumberton  Power,  LLC  (Lumberton) 
submitted  for  fiUng  a  rate  schedule 
imder  which  Limiberton  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
Lumberton  also  requested  waiver  of 
various  Commission  regulations.  In 
Particular,  Limiberton  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  Uability  by  Limiberton. 

On  May  10,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Lumberton  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period, 
Lumberton  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Lumberton's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  11, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/ivww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13603  Filed  5-30-01;  8:45  am] 

BHXMQ  COOC  6TI7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -1654-000] 

Nine  Mile  Point  Nuclear  Station,  LLC; 
Notice  of  issuance  of  Order 

May  24,  2001. 

Nine  Mile  Point  Nuclear  Station.  LLC 
(Nine  Mile  LLC)  filed  with  the 
Commission,  in  the  above-docketed 
proceeding,  a  proposed  tariff  under 
which  Nine  Mile  LLC  will  engage  in  the 
sale  of  wholesale  electric  capacity, 
energy,  and  certain  ancillary  services  at 
market-based  rates,  and  a  proposed 
service  agreement.  Nine  Mile  LLC's 
filing  also  requested  certain  waivers  and 
authorizations.  In  particular.  Nine  Mile 
LLC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  Nine  Mile  LLC.  On  May  16,  2001,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceeding. 

The  Commission's  May  16,  2001 
Order  granted  Nine  Mile  LLC's  request 
for  blanket  approval  under  part  34, 
subject  to  the  conditions  found  in 
Appendix  A  in  Ordering  Paragraphs  (2), 
(3).  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
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or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Nine  Mile 
LLC  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above.  Nine  Mile  LLC  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Nine 
Mile  LLC,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(5)  llie  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  Nine 
Miles  LLC's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  15. 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  &t)m  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/iims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www .  fere .  fed.us/efi/doorbell  .htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13604  Filed  5-30-01;  8:45  am) 

MLLINQ  CODE  STIT-OI-H 


DEPARTMENT  OF  ENERGY 

federal  Energy  Regulatory 
Commission 

(Docket  No.  GT01 -24-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

May  24,  2001. 

I     Take  notice  that  on  May  18,  2001. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  changes  in 
its  FERC  Gas  Tariffs,  Fifth  Revised 


Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tariff  sheets  proposed  to 
be  effective  June  18,  2001: 

Fifth  Revised  Volume  No.  1 

Third  Revised  Sheet  No.  3 
Sixth  Revised  Sheet  No.  4 
Seventh  Revised  Sheet  No.  5 
Sixth  Revised  Sheet  No.  6 
Fourth  Revised  Sheet  No.  7 

Original  Volume  No.  2 

Sixty-Fifth  Revised  Sheet  No.  1 
30  Revised  Sheet  No.  lA 
21  Revised  Sheet  No.  lA.l 
Tenth  Revised  Sheet  No.  IA.2 
Twelfth  Revised  Sheet  No.  IA.3 
41  Revised  Sheet  No.  iC.a 

1  Revised  Sheet  No.  155 
15  Revised  Sheet  No.  236 
First  Revised  Sheet  No.  820 

2  Revised  Sheet  No.  888 
First  Revised  Sheet  No.  967 
First  Revised  Sheet  No.  1226 
Second  Revised  Sheet  No.  1333 
First  Revised  Sheet  No.  1909 
First  Revised  Sheet  No.  1956 
First  Revised  Sheet  No.  1600 
First  Revised  Sheet  No.  1605 
First  Revised  Sheet  No.  1610 
Second  Revised  Sheet  No.  1644 
First  Revised  Sheet  No.  2300 
First  Revised  Sheet  No.  2312 
First  Revised  Sheet  No.  2447 

Northern  states  that  the  above  sheets 
effective  June  18,  2001  represent  the 
cancellation  of  individually  certificated 
transportation  and/or  exchange 
agreements  filed  as  Rate  Schedules  X- 
14,  X-18,  X-57,  X-63,  X-74,  X-78,  X- 
95,  X-96,  X-97,  X-99,  X-105.  X-106, 
X-110,  T-18,  T-51,  and  T-57  from 
Northern's  Original  Volume  No.  2  FERC 
Gas  Tariff,  and  their  associated  deletion 
from  the  Table  of  Contents  in  Northern's 
Volimie  Nos.  1  and  2  Tariffs. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  die 
Commissions's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are ' 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 


www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/vtrww.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13596  Filed  5-30-01;  8:45  am) 

BILUNG  COOT  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-395-001] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

May  24,  2001. 

Take  notice  that  on  May  21,  2001, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  June  1,  2001: 

Fifth  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  54A 
Substitute  Twelfth  Revised  Sheet  No.  62 

Northern  also  submitted  for  filing  as 
part  of  Northern's  Tariff  the  following 
Pro  Forma  tariff  sheets  to  be  effective 
prospectively: 

Fifth  Revised  Volume  \o.  1 

Pro  Forma  Sheet  No.  54A 
Pro  Forma  Sheet  No.  62 
Pro  Forma  Sheet  No.  300A 
Pro  Forma  Sheet  No.  301 
Pro  Forma  Sheet  No.  301 A 

Northern  states  that  it  is  herein 
amending  its  May  1,  2001  filing  in  the 
above-referenced  proceeding  by 
submitting  Substitute  First  Revised 
Sheet  No.  54A  and  Substitute  Twelfth 
Revised  Sheet  No.  62  to  be  effective 
June  1,  2001,  reflecting  the  PRA  fuel  and 
UAF  rate  adjustments  without  the 
proposed  modifications  described  in  its 
May  21,  2001  filing.  Widi  respect  to  the 
proposed  modifications.  Northern  is 
refiling  the  previously  filed  Sheet  Nos. 
54A,  62,  300A,  301.  and  301 A  as  Pro 
Forma  tariff  sheets  to  be  effective 
prospectively. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  persons  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onIine/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
,  interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13597  Filed  5-30-01;  8:45  am] 

BILLMO  CODE  6717-01-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-369-016  and  RP98-39- 
023] 

Nortttem  Natural  Gas  Company;  Notice 
of  DistrltMition  of  Refunds  Paid 

May  24,  2001. 

Take  notice  that  on  May  18,  2001, 
Northern  Natural  Gas  Company 
(Northern)  submitted  worksheets 
reflecting  the  distribution  of  refunds 
paid  to  jurisdictional  sales  customers  on 
February  9,  2001. 

Northern  states  that  these  refunds  are 
being  made  pursuant  to  the 
Commission's  Order  in  Public  Service 
Company  of  Colorado,  et  al..  Docket 
Nos.  RP97-369-000,  et  al..  and  the 
Commission's  Order  Approving 
Settlement  in  Northern  Natural  Gas 
Company.  Docket  No.  RP98-39-000. 

Northern  states  that  a  copy  of  this 
report  is  being  mailed  to  each  of 
Northern's  affected  jurisdictional  sales 
customers  and  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 
Bled  on  or  before  June  1,  2001.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13598  Filed  5-3(M)l;  8:45  amj 

BtLUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -1559-000] 

PPL  Walllngford  Energy,  LLC;  Notice 
of  Issuance  of  Order 

May  24.  2001. 

PPL  Wallingford  Energy,  LLC  (PPL 
Wallingford)  submitted  for  filing  a  rate 
schedule  under  which  PPL  Wallingford 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  PPL  Wallingford  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  PPL 
Wallingford  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  PPL  Wallingford. 

On  May  10.  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following. 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuance  of  securities  or  assumptions  of 
liability  by  PPL  Wallingford  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  RiUes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  PPL 


Wallingford  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  within  the  public  interest, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJFfected  by  continued 
approval  of  PPL  Wallingsford's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  11, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NE.. 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13601  Filed  5-30-01;  8:45am] 

BILUNG  COO€  6717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  to  Intervene 

May  24,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11952-000. 

c.  Date  Filed:  April  16,  2001. 

d.  Applicant:  Sjrmbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Willwood  Dam  Project  would  be  located 
on  the  Shoshone  River,  approximately  5 
miles  southwest  of  the  Town  of  Ralston, 
in  Park  County,  Wyoming.  The  project 
would  be  on  federal  lands  administered 
by  the  U.S.  Bureau  of  Reclamation. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 
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g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  President,  Northwest  Power 
Services.  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-863),  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202)  219-2715. 

i.  Deadline  for  filing  Comments, 
protests,  and  motions  to  intervene:  60 
days  irom  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbelLhtm. 

Please  include  the  project  number  (P- 
11952-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Willwood 
Dam  which  has  a  reservoir  siirface  area 
of  30  acres  and  negligible  storage 
capacity  and  include:  (1)  a  powerhouse 
with  a  total  installed  capacity  of  3 
megawatts;  (2)  a  200-foot-long.  12-foot- 
diameter  penstock;  (3)  a  3-mile-long,  15 
kv  transmission  line;  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  riin-of-river  mode 
and  would  have  an  average  annual 
generation  of  23.6  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Conunission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application  (see  18  CFR 
4.36).  Submission  of  a  timely  notice  of 


intent  allows  an  interested  person  to  file 
the  competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imeqmvocal  statement  of  intent  to 
submit,  if  such  application  may  be  filed, 
either  a  preliminary  permit  application 
or  a  development  application  (specify 
which  type  of  application),  A  notice  of 
intent  must  be  served  on  the 
applicant(s)  named  in  this  public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 


"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-name  dociunents  must 
be  filed  by  providing  the  original  and 
the  number  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One^opy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13594  Filed  5-30-01;  8:45  am] 

MLUNQ  COM  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  24,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11955-000. 

c.  Date  Filed:  April  16,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Cochiti  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Rio  Grande  River  in 
Sandoval  Coimty,  New  Mexico.  Part  of 
the  project  would  be  located  on  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791{a>-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
services.  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630.  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  firom  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  (1)  An 
existing  earth-fill  dam  251  feet  high  and 
28,300  feet  long;  (2)  an  existing  reservoir 
having  a  surface  area  of  1 ,200  acres  with 
a  storage  capacity  of  50,130  acre-feet  at 
an  normal  water  surface  elevation  of 
4.500  feet;  (3)  a  240  inch  diameter  steel 
penstock  approximately  300  feet  long; 
(4)  a  powerhouse  containing  four  3MW 
generating  units  with  a  capacity  of  12 
megawatts;  (5)  a  25  kv  transmission  line 
approximately  2  miles  long;  and  (6) 
appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  246  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  room,  located  at  888 
First  Street,  NE.  Room  2A,  Washington, 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 


for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  resiilts  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Conw:ients,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  which  the  filing  refers.  Any 
of  the  above-named  documents  must  be 
filed  by  providing  the  original  and  the 
nimiber  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conmiission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiilar  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comment,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants  representatives. 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  01-13595  Filed  5-30-01;  8:45  am] 

BILLING  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Solictting  Comments, 
Protests,  and  Motions  to  intervene 

May  24.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12006-000. 

c.  Date  filed:  April  26,  2001. 

d.  Applicant:  Symbiotics,  LLC. 
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e.  Name  and  Location  of  Project:  The 
San  Antonio  Dam  Hydroelectric  Project 
would  be  located  at  the  existing  San 
Antonio  Dam.  owned  by  San  Francisco 
County,  California,  on  San  Antonio 
Creek  in  Alameda  County,  California. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services.  Inc.. 
P.O.  Box  535.  Rigby.  ID  83442.  (208) 
745-8630. 

h.  FERC  Contact:  James  Himter.  (202) 
21»-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  bom  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbelLhtm. 

Please  include  the  project  number  (P- 
12006-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
lo  serve  a  copy  of  that  document  on 
Bach  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The 
existing  193-foot-high  2,160-foot-long 
earthfill  dam  and  San  Antonio 
Reservoir,  with  an  825-acre  surface  area 
at  normal  elevation  468  feet;  (2)  a  400- 
foot-long.  10-foot-diameter  steel 
penstock;  (3)  a  powerhouse  containing 
one  2.5  megawatt  generating  unit;  (4)  a 
5-mile-long.  15-kV  transmission  line; 
and  (5)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  10.1  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.,  Room  2 A,  Washington. 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 


reprodution  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit:  Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation.  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comments  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit:  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  A  competing  license 
apphcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 


take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regiilatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-13599  Filed  5-3(M)l:  8:45  am) 

BHJJNG  COOE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  to  Intsrvene 

May  24,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 
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a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12012-000. 

c.  Date  filed:  April  26,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Nanie  and  Location  of  Project:  The 
Calaveras  Dam  Hydroelectric  Project 
would  be  located  at  the  existing 
Calaveras  Dam,  owned  by  San  Francisco 
Coimty,  California,  on  Calaveras  Creek 
in  Alameda  County,  California. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535.  Rigby,  ID  83442,  (208) 
745-8630. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  ME,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  nimiber  (P- 
12012-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  it  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  consist  of:  (1)  The 
existing  210-foot-high,  1,200-foot-long 
earthfiU  dam  and  Calaveras  Reservoir, 
with  a  1 ,450-acre  surface  area  at  normal 
elevation  775  feet;  (2)  a  400-foot-long, 
90-inch-diameter  steel  penstock;  (3)  a 
powerhouse  containing  one  2.1- 
megawatt  generating  unit;  (4)  a  2-mile- 
long,  15-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  project 
would  have  an  average  annual 
generation  of  16.34  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 


The  application  may  be  viewed  on 
http://wrww.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit:  Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particidar 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preUminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
m.  Preliminary  Permit:  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroimiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 


intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  nmnber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  application. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13600  Filed  5-30-01;  8:45  am] 

MLUNQ  CODE  6717-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
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holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
I   The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  14, 
2001. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Paul  Kaboth,  Banking  Supervision) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  William  Robert  Baierl,  Wexford, 
Pennsylvania;  to  retain  voting  shares  of 
NSD  Bancorp,  Inc.,  Pittsburgh, 
Pennsylvania,  and  thereby  indirectly 
retain  voting  shares  of  Northside  Bank, 
Pittsburgh,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1 .  Bill  Ray  Foster,  Springfield, 
Missouri;  to  acquire  additional  voting 
shares  of  Village  Bancshares,  Inc., 
Springfield,  Missouri,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Village  Bank,  Springfield, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  25,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

IFR  Doc.  01-13667  Filed  5-30-01;  8:45  am) 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 


II 


This  notice  corrects  a  notice  (FR  Doc. 
01-13079)  pubhshed  on  page  28750  of 
the  issue  for  Thursday,  My  24,  2001. 

Under  the  Federal  Reserve  Bank  of 
Richmond  heading,  the  entry  for  Greer 
Bancshares  Incorporated,  Greer,  South 
Carolina,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  lU,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  Greer  Bancshares  Incorporated, 
Greer,  South  Carolina;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Greer 
State  Bank,  Greer,  South  Carolina. 

Comments  on  this  application  must 
be  received  by  June  18,  2001. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  25.  2001. 

Robert  deV.  Friervon 

Associate  Secretary  of  the  Board. 

(FR  Doc.  01-13668  Filed  5-30-01:  8:45  am) 

BILUNO  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission 
("FTC"  or  "Commission"). 
action:  Notice. 

SUMMARY:  The  information  collection 
requirements  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  ("0MB")  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  ("PRA").  The  FTC  is  seeking  public 
comments  on  its  proposal  to  extend 
through  September  30,  2004  the  current 
PRA  clearance  for  information 
collection  requirements  contained  in  (1) 
the  Rule  Concerning  Disclosure  of 
Written  Consumer  Product  Warranty 
Terms  and  Conditions;  (2)  the  Rule 
Governing  Pre-Sale  Availability  of 
Written  Warranty  Terms;  and  (3)  the 
Informal  Dispute  Settiement  Procedures 
Rule.  These  clearances  expire  on 
September  30.  2001  (collectively. 
"Warranty  Rules"). 

DATES:  Comments  must  be  submitted  on 
or  before  July  30,  2001. 
ADDRESSES:  Send  written  comments  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580.  All 
comments  should  be  captioned 
"Warranty  Rules:  Paperwork  comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Carole  Danielson,  Investigator,  Division 
of  Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Room  H-238,  600 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580,  (202)  326-3115. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  "Collection  of 
information"  means  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  44  U.S.C. 
3502(3),  5  CFR  1320.3(c).  As  required  by 
section  3506(c)(2)(A)  of  the  PRA,  the 
FTC  is  providing  this  opportimity  for 
public  conunent  before  requesting  that 


OMB  extend  the  existing  paperwork 
clearance  for  Rules  701,  702,  and  703 
(OMB  Control  Numbers  3084-0111, 
3084-0112,  and  3084-0113, 
respectively). 

"The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

The  Warranty  Rules  implement  the 
Magnuson-Moss  Warranty  Act,  15 
U.S.C.  2301  et  seq.  ("the  Act"),  which 
governs  written  warranties  on  consumer 
products.  The  Act  directed  the  FTC  to 
promulgate  rules  regarding  the 
disclosure  of  written  warranty  terms 
and  conditions,  rules  requiring  that  the 
terms  of  any  written  warranty  on  a 
consumer  product  be  made  available  to 
the  prospective  purchaser  before  the 
sale  of  the  product.and  rules 
establishing  minimum  standards  for 
informal  dispute  settiement 
mechanisms  that  are  incorporated  into  a  ■ 
written  warranty.  Pursuant  to  the  Act. 
the  Commission  published  the  instant 
three  rules.' 

Consumer  Product  Warranty  Rule 
("Warranty  Rule") 

The  Warranty  Rule  specifies  the 
information  that  must  appear  in  a 
vmtten  warranty  on  a  consumer 
product.  It  sets  forth  what  warrantors 
must  disclose  about  the  terms  and 
conditions  of  the  written  warranties 
they  offer  on  consumer  products  that 
cost  the  consumer  more  than  $15.00. 
The  Rule  tracts  the  disclosure 
requirements  suggested  in  section  102(a) 
of  the  Act,2  specifying  information  that 
must  appear  in  the  written  warranty 
and,  for  certain  disclosures,  mandates 
the  exact  language  that  must  be  used. 
The  Warranty  Rule  requires  that  the 
information  be  conspicuously  disclosed 
in  a  single  document  in  simple,  easily 
understood  language.  In  promulgating 
this  rule,  the  Commission  determined 


>  40  FR  60168  (December  31.  1975). 
2  15  U.S.C.  2302(a). 
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that  the  items  required  to  be  disclosed 
are  material  facts  about  products 
warranties,  the  non-disclosure  of  which 
would  be  deceptive  or  misleading.^ 

The  Rule  Governing  Pre-Sale 
Availability  of  Written  Warranty  Terms 
("Pre-Sale  Availability  Rule") 

In  accordance  with  section 
102(b)(1)(A)  of  the  Act.  the  Pre-sale 
Availability  Rule  establishes 
requirements  for  sellers  and  warrantors 
to  make  the  text  of  any  written  warranty 
on  a  consumer  product  available  to  the 
consiuner  before  sale.  Following  the 
Rule's  original  promidgation.  the 
Commission  amended  it  to  provide 
sellers  with  greater  flexibility  in  how  to 
make  warranty  information  available.^ 

Among  other  things  the  amended 
Rule  requires  sellers  to  make  the  text  of 
the  warranty  readily  available  either  by 
(1)  displaying  it  in  close  proximity  to 
the  product  or  (2)  furnishing  it  on 
request  and  posting  signs  in  prominent 
locations  advising  consimiers  that  the 
warranty  is  available.  The  Rule  requires 
warrantors  to  provide  materials  to 
enable  sellers  to  comply  with  the  Rule's 
requirements,  and  also  sets  out  the 
methods  by  which  warranty  information 
can  be  made  available  before  the  sale  if 
the  product  is  sold  through  catalogs, 
mail  order,  or  door-to-door  sales. 

Informal  Dispute  Settlement  Rule 
"Qnfonnal  Dispute  Settlement  Rule") 

This  rule  specifies  the  minimum 
standards  which  must  be  met  by  any 
informal  dispute  settlement  mechanism 
that  is  incorporated  into  a  written 
consumer  product  warranty  and  which 
the  consiuner  must  use  before  piusuing 
legal  remedies  in  coiut.  In  enacting  the 
Warranty  Act,  Congress  recognized  the 
potential  benefits  of  consumer  dispute 
mechanisms  as  an  alternative  to  the 
judicial  process.  Section  110(a)  of  the 
Act  sets  out  the  Congressional  pohcy  to 
"encourage  warrantors  to  establish 
procedures  whereby  consiuner  disputes 
are  foirly  and  expeditiously  settled 
through  informal  dispute  settlement 
mechanisms"  ("IDSMs")  and  erected  a 
framework  for  their  estabUshment.  As 
an  incentive  to  warrantors  to  establish 
IDSMs,  Congress  provided  in  section 
110(a)(3),  15  U.S.C.  2310(a)(3),  that 
warrantors  may  incorporate  into  their 
written  consumer  product  warranties  a 
requirement  that  a  consumer  must  resort 
to  an  IDSM  before  pursuing  a  legal 
remedy  under  the  Act  for  breach  of 
warranty.  To  ensure  fairness  to 
consumers,  however.  Congress  also 
directed  that,  if  a  warrantor  were  to 


^  40  FR  60168.  6016»-60170. 
<52  FR  7569  (March  12,  1987). 


incorporate  such  a  "prior  resort 
requirement"  into  its  written  warranty, 
the  warrantor  must  comply  with  the 
minimum  standards  set  by  the 
Commission  for  such  IDSMs.  Section 
110(a)(2)  directed  the  Commission  to 
establish  those  minimum  standards. 

The  Informal  Dispute  Settlement  Rule 
contains  extensive  procedural  standards 
for  IDSMs.  These  standards  include 
requirements  concerning  the 
mechanism's  structure  (e.g.,  ,funding, 
staffing,  and  neutrality),  the 
qualifications  of  staff  or  decision 
makers,  the  mechanism's  procedures  for 
resolving  disputes  (e.g..  notification, 
investigation,  time  limits  for  decisions, 
and  follow-up),  recordkeeping,  and 
annual  audits.  The  Rule  requires  that 
warrantors  establish  written  operating 
procedures  and  provide  copies  of  those 
procedures  upon  request.  "The  Rule's 
recordkeeping  requirements  specify  that 
all  records  may  be  kept  confidential  or 
otherwise  made  available  only  on  terms 
specified  by  the  mechanism.  However, 
the  records  are  available  for  inspection 
by  the  Commission  and  other  law 
enforcement  personnel  to  determine 
compliance  with  the  Rule,  and  the 
records  relating  to  a  specific  dispute  are 
available  to  the  parties  in  that  dispute. 
In  addition,  the  audits  and  certain 
specified  records  are  available  to  the 
general  public  for  inspection  and 
copying. 

This  rule  applies  only  to  those  firms 
that  choose  to  be  bound  by  it  by  placing 
a  prior  resort  requirement  in  their 
written  consumer  product  warranties. 
Neither  the  Rule  nor  the  Act  requires 
warrantors  to  set  up  IDSMs. 
Furthermore,  a  warrantor  is  free  to  set 
up  an  IDSM  that  does  not  comply  with 
this  rule  as  long  as  the  warranty  does 
not  contain  a  prior  resort  requirement. 

Warranty  Rule  Burden  Statement 

Total  annual  hours  burden:  34,000 
hours.  In  1998,  the  FTC  estimated  that 
the  information  collection  burden  of 
including  the  disclosures  required  by 
the  Warranty  Rule  in  consumer  product 
warranties  was  approximately  34,000 
hour  per  year  per  manufacturer.  Since 
the  Rule's  paperwork  requirements  have 
not  changed  since  then,  and  staff 
believes  that  the  population  affected  is 
largely  unchanged,  staff  concludes  that 
its  prior  estimate  remains  reasonable. 
Moreover,  since  most  warrantors  would 
disclose  this  information  even  if  there 
were  no  statute  or  rule  requiring  them 
to  do  so,  this  estimate  and  those  below 
pertaining  to  the  Warranty  Rule  likely 
overstate  the  paperwork  burden 
attributable  to  it.  The  Rule  has  been  in 
effect  since  1976,  and  most  warrantors 
have  already  modified  their  warranties 


to  include  the  information  the  Rule 
requires. 

"The  above  estimate  is  derived  as 
follows.  Based  on  conversations  with 
various  warrantors'  representatives  over 
the  years,  staff  concluded  that  eight 
hours  per  year  is  a  reasonable  estimate 
of  warrantors'  paperwork  burden 
attributable  to  the  Warranty  Rule.  This 
estimate  includes  the  task  of  ensuring 
that  new  warranties  and  changes  to 
existing  warranties  comply  with  the 
Rule.  In  1995,  staff  reported  that  the 
most  recently  published  census  data 
indicated  that  there  was  a  17%  increase 
in  manufacturing  establishments  during 
the  1980s.  Adjusting  for  these  increases, 
staff  estimated  in  1995  that  the  number 
of  manufacturing  entities  had  increased 
to  4,241  (3,625  x  1.17),  which  produced 
an  adjusted  burden  figure  of  33,928 
(4,241  X  8  hours  annually/ 
manufacturer),  rounded  to  34,000.  As 
staff  does  not  believe  that  the 
population  affected  nor  the  burden  per 
entity  has  changed  materially,  it 
maintains  this  prior  estimate  for  the 
instant  purposes. 

Total  annual  labor  costs:  Labor  costs 
are  derived  by  applying  appropriate 
hourly  cost  figures  to  the  burden  hours 
described  above.  The  work  required  to 
comply  with  the  Warranty  Rule  is 
predominantly  clerical.  Based  on  an 
average  hourly  rate  of  $10  for  clerical 
employees  and  34.000  total  burden 
hours,  the  annual  labor  cost  is 
approximately  $340,000. 

Total  annual  capital  or  other  non- 
labor  costs:  The  Rule  imposes  no 
appreciable  current  capital  or  start-up 
costs.  The  vast  majority  of  warrantors 
have  already  modified  their  warranties 
to  include  the  information  the  Rule 
requires.  Rule  compliance  does  not 
require  the  use  of  any  capital  goods, 
other  than  ordinary  office  equipment, 
which  providers  would  already  have 
available  for  general  business  use. 

Pre-Sale  Availability  Rule  Burden 
Statement 

Total  annual  hours  burden:  Staff 
estimates  that  the  burden  of  including 
the  disclosures  required  by  the  Pre-Sale 
Availability  Rule  in  consumer  product 
warranties  is  2,760,000  hours,  rounded 
to  the  nearest  thousand. 

In  1998,  FTC  staff  estimated  that  the 
information  collection  burden  of 
including  the  disclosures  required  by 
the  Pre-Sale  Availability  Rule  in 
consumer  product  warranties  was 
approximately  2,  759,700  hours  per  year 
per  manufacturer.  Since  then,  some 
online  retailers  have  begun  to  post 
warranty  information  on  their  web  sites, 
which  should  reduce  their  cost  of 
providing  the  required  information. 


However,  this  method  of  compliance  is 
still  evolving  and  involves  a  relatively 
small  number  of  firms.  Furthermore, 
those  online  retailers  that  also  operate 
"brick-and-mortar"  operations  would 
still  have  to  provide  paper  copies  of  the 
warranty  for  review  by  those  customers 
who  do  not  do  business  online.  Thus, 
online  methods  of  complying  with  the 
Rule  do  not  yet  appear  to  be  sufficiently 
widespread  so  as  to  significantly  alter 
the  measiu^  of  burden  associated  with 
the  Rule. 

Given  no  change  in  the  Rule's 
paperwork  requirements  since  1998,  the 
considerations  noted  above,  and  staffs 
belief  that  the  population  affected  is 
largely  unchanged,  staff  believes  that  its 
prior  estimate  remains  reasonable.  That 
estimate  was  based  on  the  following 
calculations  regarding  retailers  and 
manufacturers.  As  of  1995,  there  were 
6,552  large  retailers,  422,100  small 
retailers,  146  large  manufacturers,  and 
4,095  small  manufacturers.  Because  of 
the  reduced  burden  due  to  the  Rule's 
amendments,  large  retailers  now  spend 
an  average  of  26  hours  per  year  and 
small  retailers  an  average  of  6  hours  per 
year  to  comply  with  the  Rule.  This 
yields  a  total  burden  of  2,702,952  hours 
for  retailers.  Large  manufacturers  spend 
an  average  of  52  bours  per  year  and 
small  manufacturers  spend  an  average 
of  12  hours  per  year,  for  a  total  burden 
estimate  of  56,732  hours.  Thus,  the 
combined  total  burden  is  2,760,000 
hours,  rounded  to  the  nearest  thousand. 

Total  annual  labor  cost:  The  work 
required  to  comply  with  the  Pre-Sale 
Availability  Rule  is  predominantly 
clerical,  e.g.,  providing  copies  of 
manufacturer  warranties  to  retailers  and 
retailer  maintenance  of  them.  Assuming 
a  clerical  labor  cost  rate  of  $10/hour,  the 
total  annual  labor  cost  burden  is 
approximately  $27,600,000. 

Total  annual  capital  or  other  non- 
labor  costs:  De  minimis.  The  vast 
majority  of  retailers  and  warrantors 
already  have  developed  systems  to 
provide  the  information  the  Rule 
requires.  Compliance  by  retailers 
typically  entails  simply  filing  warranties 
in  binders  and  posting  an  inexpensive 
sign  indicating  warranty  availability.^ 
Manufacturer  compliance  entails 
providing  retailers  with  a  copy  of  the 
warranties  included  with  their  products. 

Informal  Dispute  Settlement  Rule 
Burden  Statement 

Total  annual  hours  burden:  36,000 
hours.  The  primary  burden  from  the 
Informal  Dispute  Settlement  Rule  comes 


^  Although  some  retailers  may  choose  to  display 
a  more  elaborate  or  expensive  sign,  that  is  not 
required  by  the  Rule. 


from  its  recordkeeping  requirements 
that  apply  to  IDSMs  incorporated  into  a 
consumer  product  warranty.  Disclosure 
requirements  are  much  more  limited. 
Staff  estimates  that  recordkeeping  and 
reporting  burdens  are  24,625  hours  per 
year  and  the  disclosure  burdens  are 
9,235  hours  per  year.  The  total 
estimated  burden  imposed  by  the  Rule 
is  thus  approximately  34,000  hours, 
rounded  to  the  nearest  thousand.  This 
marks  an  increase  over  staffs  estimates 
dating  back  to  the  FTC's  prior  clearance 
request  regarding  the  Rule.  At  that  time, 
staff  estimated  that  recordkeeping  and 
reporting  burden  was  4,334  hours  per 
year  and  1,625  hours  per  year  for 
disclosure  requirements  or, 
cumulatively,  approximately  6,000 
hours. 

Although  the  Rule's  paperwork 
requirements  have  not  changed  since 
the  FTC's  immediately  preceding  PRA 
clearance  request,  staff  now  has  reason 
to  believe  that  more  manufacturers  have 
since  chosen  to  be  covered  by  the  Rule. 
The  calculations  underlying  these 
increased  estimates  follow. 

Recordkeeping:  The  Rule  requires  that 
IDSMs  maintain  individual  case  files, 
update  indexes,  complete  semi-annual 
statistical  summaries,  and  submit  an 
annual  audit  report  to  the  FTC.  The 
greatest  amount  of  time  to  meet 
recordkeeping  requirements  is  devoted 
to  compiling  individual  case  records. 
Since  maintaining  individual  case 
records  is  a  necessary  function  for  any 
IDSM,  much  of  the  burden  would  be 
incurred  in  any  event;  however,  staff 
estimates  that  the  Rule's  recordkeeping 
requirements  impose  an  additional 
burden  of  30  minutes  per  case.  Staff  also 
has  allocated  10  minutes  per  case  for 
compiling  indexes,  statistical 
summaries,  and  the  annual  audit 
required  by  the  Rule,  resulting  in  a  total 
recordkeeping  requirement  of  40 
minutes  per  case. 

The  amount  of  work  required  will 
depend  on  the  total  number  of  dispute 
resolution  proceedings  undertaken  in 
each  IDSM.  The  1999  audit  report  for 
the  BBB  AUTO  LINE  states  that,  during 
calendar  year  1999,  it  handled  21,392 
warranty  disputes  on  behalf  of  14 
manufacturers  (including  General 
Motors,  Saturn,  Honda,  Volkswagen, 
Isuzu,  and  Nissan,  as  well  as  smaller 
companies  such  as  Rolls  Royce  and 
Land  Rover).  Industry  representatives 
have  informed  staff  that  all  domestic 
manufacturers  and  most  importers  now 
include  a  "prior  resort"  requirement  in 
their  warranties,  and  thus  are  covered 
by  the  Informal  Dispute  Settlement 
Rule.  Therefore,  staff  assumes  that 
virtually  all  of  the  21,392  disputes 
handled  by  the  BBB  fall  within  the 


Rule's  parameters.  Apart  from  the  BBB 
audit  report,  1999  reports  were  also 
submitted  by  the  two  mechanisms  that 
handle  dispute  resolution  for  Toyota 
and  Ford,  both  of  which  are  covered  by 
the  Rule.6  The  Ford  IDSM  states  that  it 
handled  7,246  total  disputes.  The  audit 
of  the  Toyota  ISDM  did  not  state  the 
total  number  of  disputes  handled; 
however,  based  on  consumer 
pubhcations  tracking  the  auto  industry, 
staff  conservatively  estimates  that  the 
Toyota  IDSM  handled  approximately 
3,600  total  disputes.  All  of  the  Toyota 
and  Ford  disputes  are  covered  by  the 
Informal  Dispute  Settlement  Rule. 
Daimler-Chrysler  is  the  only  major 
domestic  auto  manufacturer  for  which 
staff  has  no  data.  However,  assuming 
that  the  incidence  of  disputes  relative  to 
sales  is  proportional  to  that  experienced 
by  Ford,  the  niunber  of  disputes 
handled  by  Chrysler's  IDSM  would  be 
approximately  two-thirds  of  the  Ford 
total,  i.e.,  roughly  4,700  disputes.  Based 
on  the  above  data  and  assumptions,  staff 
projects  that  the  total  number  of 
disputes  handled  by  the  Rule's 
mechanisms  total  is  36,938.  Thus,  staff 
estimates  the  total  burden  to  be 
approximately  24,625  hours  (36,938 
disputes  X  40  minutes  +  60  min./hr.). 

Disclosure:  The  Rule  requires  that 
information  about  the  mechanism  be 
disclosed  in  the  written  warranty.  Any 
incremental  costs  to  the  warrantor  of 
including  this  additional  information  in 
the  warranty  are  negligible.  The 
majority  of  such  costs  would  be  borne 
by  the  n)SM,  which  is  required  to 
provide  to  interested  consumers  upon 
request  copies  of  the  various  types  of 
information  the  IDSM  possesses, 
including  annual  audits.  Consumers 
who  have  dealt  with  the  IDSM  also  have 
a  right  to  copies  of  records  relating  to 
their  disputes.  (IDSMs  are  permitted  to 
charge  for  providing  both  types  of 
information.)  Given  the  small  number  of 
entities  that  have  operated  programs 
over  the  years,  staff  estimates  that  the 
burden  imposed  by  the  disclosure 
requirements  is  approximately  9,235 
hours  per  year  for  the  existing  IDSMs  to 
provide  copies  of  this  information.  This 
estimate  draws  from  the  estimated 
number  of  consumers  file  claims  each 
year  with  the  IDSMs  (36,938)  and  the 
assumption  that  each  consumer 
individually  requests  copies  of  the 
records  relating  to  their  dispute.  Staff 
estimates  that  the  copying  would 
require  approximately  15  minutes  per 
consumer,  including  copies  of  the 


^  So  far  as  staff  in  aware,  all  or  virtually  all  of  the 
EDSMs  subject  to  the  Rule  are  within  the  auto 
industry. 


29574 


Federal  Register /Vol.  66,  No.  105  /  Thursday,  May  31,  2001 /Notices 


annual  audit/  Thus,  the  IDSMs 
currently  operating  under  the  Rule 
would  have  a  total  estimated  burden  of 
about  9,235  hours  (36,936  x  15  min.  60 
min./hr.). 

Total  annual  labor  cost:  $461,725. 

Assuming  that  IDSMs  use  skilled 
clerical  or  technical  support  staff  to 
compile  and  maintain  the  records 
required  by  the  Rule  at  an  hourly  rate 
of  $15,  the  labor  cost  associated  with  the 
24,625  recordkeeping  biu-den  hours 
would  be  $369,375.  If  IDSMs  use 
clerical  support  at  an  hourly  rate  of  $10 
to  reproduce  records,  the  labor  costs  of 
the  9,235  disclosure  burden  hours  is 
approximately  $92,350.  The  combined 
total  labor  cost  for  recordkeeping  and 
disclosures  is  $461,725. 

Total  annual  capital  or  other  non- 
labor  costs:  $300,000. 

Total  capital  and  start-up  costs:  The 
Rule  imposes  no  appreciable  current 
capital  or  start-up  costs.  The  vast 
majority  of  warrantors  have  already 
developed  systems  to  retain  the  records 
and  provide  the  disclosures  required  by 
the  Rule.  Rule  compliance  does  not 
require  the  use  of  any  capital  goods, 
other  than  ordinary  office  equipment,  to 
which  providers  would  already  have 
access. 

The  only  additional  cost  imposed  on 
IDSMs  operating  imder  the  Rule  that 
would  not  be  inciured  for  other  IDSMs 
is  the  annual  audit  requirement.  One  of 
the  IDSMs  ciirrently  operating  under  the 
Rule  estimates  the  total  aimual  costs  of 
this  requirement  to  be  imder  $100,000. 
Since  there  are  three  IDSMs  operating 
imder  the  Rule  (Toyota  and  Chrysler 
share  the  same  IDSM,  though  each 
company  is  reported  separately),  staff 
estimates  the  total  non-labor  costs 
associated  with  the  Rule  to  be  three 
times  that  amount,  or  $300,000.8  This 
extrapolated  total,  however,  also  reflects 
an  estimated  $120,000  for  copying  costs, 
which  is  accounted  for  separately  under 
the  category  below.  Thus,  estimated 
costs  attribute  solely  to  capital  or  start- 
up expenditm-es  is  $180,000. 

Other  non-labor  costs:  $120,000  in 
copying  costs.  This  total  is  based  on 
estimated  copying  costs  of  5  cents  per 
page  and  several  conservative 
assumptions  or  estimates.  Staff 
estimates  that  the  "average"  dispute- 
related  file  is  about  25  pages  long  and 


'This  estimate  incorporates  any  additional  time 
needed  to  reproduce  copies  of  audit  reports  for 
consumers  upon  their  request.  Inasmuch  as 
consumers  request  such  copies  in  only  a  minority 
of  cases,  this  estimate  is  likely  an  overstatement. 

■The  industry  source  did  not  break  down  this 
estimate  by  cost  item.  Staff  conservatively  included 
the  entire  $100,000  in  its  estimate  of  capital  and 
other  non-labor  costs,  even  though  some  of  this 
burden  is  likely  already  accounted  for  as  labor 
costs. 


that  a  typical  annual  audit  file  is  about 
200  pages  in  length.  For  purposes  of 
estimating  copying  costs,  staff  assumes 
that  every  consimier  complainant  (or 
approximately  36,938  consumers) . 
requests  a  copy  of  the  file  relating  to  his 
or  her  dispute.  Staff  also  assimies  that, 
for  about  7,388  (20%)  of  the  estimated 
36,938  disputes  each  year,  consumers 
request  copies  of  warrantors'  annual 
audit  reports  (although,  based  on 
requests  for  audit  reports  made  directly 
to  the  FTC,  the  indications  are  that 
considerably  fewer  requests  are  actually 
made).  Thus,  the  estimated  total  annual 
copying  costs  for  avarage-sized  files 
would  be  approximately  $46,173  (25 
pages/file  x.05x36,938  requests)  and 
$73,880  for  copies  of  annual  audits  (200 
pages/audit  reportx.05x7,388  requests), 
for  total  copying  costs  of  $120,053, 
rounded  to  $120,000). 

fohn  D.  Graubert, 

Acting  General  Counsel. 

(FR  Doc.  01-13646  Filed  5-30-01;  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Communications; 
Cancellation  of  an  Optional  Form  by 
the  Department  of  Defense 

agency:  General  Services 
Administration. 
ACTION:  Notice. 

summary:  The  Department  of  Defense 

canceled  the  following  Optional  Form 

because  of  low  usage:  OF  80,  999  (Label) 

(SmaU) 

DATES:  Effective  May  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  Williams,  General  Services 

Administration,  (202)  501-0581. 

Dated:  April  6,  2001. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 
Management  Officer,  General  Senrices 
A  dministra  tion . 
[FR  Doc.  01-13686  Filed  5-30-01;  8:45  am] 

BILUNG  CODE  6820-34-M 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Availability 
of  Draft  Environmental  Impact 
Statement:  United  States  Mission  to 
the  United  Nations 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  as 
implemented  by  the  Council  on 


Environmental  Quality  (40  CFR  parts 
1500-1508),  the  General  Services 
Administration  (GSA)  has  filed  with  the 
U.S.  Environmental  Protection  Agency 
and  made  available  to  other  government 
agencies  and  interested  private  parties, 
the  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  demolition  of 
the  Federal  building  currently  housing 
the  United  States  Mission  to  the  United 
Nations  (USUN)  and  the  subsequent 
construction  of  a  new  facility  on  the 
same  site. 

The  DEIS  is  on  file  at  GSA  offices  in 
Manhattan.  Copies  of  the  DEIS 
Executive  Summary  or  additional 
information  may  be  obtained  from: 
General  Services  Administration,  Public 
Buildings  Service — 2PT,  26  Federal 
Plaza,  Room  1609,  New  York,  New 
York,  10278,  ATTN:  Peter  Sneed. 

Written  comments  regarding  the  DEIS 
may  be  submitted  until  Friday  July  13th, 
2001  and  should  be  addressed  to 
General  Services  Administration  in  care 
of  the  above  noted  individual.  A  public 
hearing  is  scheduled  for  Wednesday 
June  13th,  2001,  at  the  New  York 
University  Medical  College  Classroom 
A,  550  First  Avenue  (between  31st  and 
32nd  Streets),  New  York,  New  York  at 
7  PM. 

Dated:  May  14,  2001. 
Steve  Ruggiero, 

Acting  Regional  Administrator  (2 A). 

[FR  Doc.  01-13587  Filed  5-30-^1;  8:45  am] 

BILUNG  CODE  8820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60-Day-01-45] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
simmiaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information  * 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  CUfton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  2002  National 
Health  Interview  Survey  Basic 
Module — Revision — OMB.  No.  0920- 
0214,  National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
annual  National  Health  Interview 
Survey  (NHIS)  is  a  basic  source  of 
general  statistics  on  the  health  of  the 
U.S.  population.  In  accordance  with  the 


1995  initiative  to  increase  the 
integration  of  surveys  within  the 
Department  of  Health  and  Human 
Services,  respondents  to  the  NHIS  serve 
as  the  sampling  frame  for  the  Medical 
Expenditure  Panel  Survey.  This  survey 
is  conducted  by  the  Agency  for 
Healthcare  Research  and  Quality.  The 
NHIS  has  long  been  used  by 
government,  university,  and  private 
researchers  to  evaluate  both  general 
health  and  specific  issues,  such  as 
cancer,  AIDS,  and  childhood 
immunizations.  Journalists  use  its  data 
to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 
for  the  Congressionally-mandated 
"Health  US"  and  related  publications, 
as  well  as  the  single  most  important 
source  of  statistics  to  track  progress 
toward  the  National  Health  Promotion 
and  Disease  Prevention  Objectives, 
"Healthy  People  2010." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population,  demands  on  the 


NHIS  have  changed  and  increased, 
leading  to  a  major  redesign  of  the 
aimual  core  questionnaire,  or  Basic 
Module,  and  a  redesign  of  the  data 
collection  system  from  paper 
questionnaires  to  computer  assisted    . 
personal  interviews  (CAPI).  Those 
redesigned  elements  were  partially 
implemented  in  1996  and  fully 
implemented  in  1997.  This  clearance  is 
for  the  sixth  full  year  of  data  collection 
using  the  Basic  Module  on  CAPI  and  for 
the  implementation  of  Topical  Modules 
(or  supplements)  on  asthma,  hearing, 
vision,  disability,  environmental  health, 
arthritis,  and  alternative  medicine.  The 
supplements  will  help  track  many  of  the 
Health  People  2010  objectives.  This  data 
collection,  plaimed  for  January — 
December  2002,  will  result  in 
publication  of  new  national  estimates  of 
health  statistics,  release  of  public  use 
micro  data  files,  and  a  sampling  frame 
for  other  integrated  surveys.  There  is  no 
cost  to  the  respondents  other  than  their 
time. 


Respondents 


Number  of 
respondents 


Nunnt)ef  of 
responses/ 
Respondent 


Avg.  tHjrden/ 
response 
(in  hours) 


Total  burden 
(in  hours) 


Family  

Sample  adult 
Sample  child 


42,000 
42,000 
18,000 


0.35 
0.70 
0.25 


14,700 

29.400 

4.500 


Total 


48,600 


Dated:  May  22,  2001. 
Ekancy  Cheal, 

feting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  01-13577  Filed  5-30-01;  8:45  am] 

MLUNO  COOE  416^1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-46] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Willingness  to  Pay 
Project — NEW — Epidemiology  Program 
Office  (EPO),  Centers  for  Disease 
Control  and  Prevention  (CDC).  The 
mission  of  the  Prevention  Effectiveness 
Branch  is  to  provide  information  and 
training  to  build  internal  and  external 


capacity  in  economic  and  decision 


sciences. 


This  project  will  use  qualitative  and 
quantitative  research  to  develop  and  test 
informational  approaches  (educational 
materials  or  product  labeling)  to  educate 
consumers  about  food  safety  issues, 
develop  and  test  survey  instruments  and 
test  experimental  protocols  to  be  used  in 
the  main  quantitative  data  collection; 
provide  a  nationally-representative 
estimate  of  consumer  willingness  to  pay 
for  (a)  publicly-provided  reductions  in 
the  probability  of  contracting  foodbome 
illnesses;  (b)  reductions  in  severity  of 
symptoms  associated  with  foodbome 
illnesses,  and  (c)  materials  that  facilitate 
private,  defensive  precautions  against 
foodbome  illness  during  home  food 
preparation  (e.g.,  meat  thermometers, 
antibacterial  soaps  and  cutting  boards). 
Estimate  the  effect  of  education 
programs  and  product  labeling  on 
willingness  to  pay  for  the  reductions: 
compare  the  empirical  estimates  of  the 
above  mentioned  consumer  willingness 
to  pay  derived  from  a  conjoint  analysis 
instrument  and  a  simulated  marketplace 
experiment. 

Public  awareness  and  stated  concern 
regarding  foodbome  illnesses  have 
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increased  rapidly  over  the  past  decade. 
The  general  public  while  seemingly 
well  informed  and  concerned  about 
some  relevant  food  safety  issues,  appear 
unknowledgeable  or  ill-informed  about 
emerging  issues.  The  Food  Safety 
Survey  data  suggest  that  information 
provided  to  consumers  at  the  point  of 
purchase  may  be  a  fruitful  means  of 
educating  the  public  about  food  safety, 
and  analyses  of  consumer  purchase  data 
indicate  that  health-related  information 
provided  at  the  point  of  purchase  can 
make  significant  long-term  changes  in 
purchasing  behavior.  • 

While  providing  health-related 
information  about  food  has  been  the 
focus  of  major  policy  initiatives  in  the 
last  few  years,  little  empirical  economic 
research  has  attempted  to  understand 
the  market  and  welfare  effects  of 
different  health  information  policies.  In 
addition,  previous  research  does  not 
address  the  distribution  of  effects  across 


different  consumers.  Policy  makers  and 
food  manufacturers  cannot  provide 
labels  that  satisfy  everyone's 
information  desires  while 
simultaneously  catering  to  consumers' 
cognitive  and  time  constraints.  As  a 
result,  policy  makers  need  to 
understand  how  different  sectors  of  the 
consumer  population  will  be  affected, 
particularly  those  members  of  the 
population  who  face  relatively  high 
food  safety  risks. 

The  lack  of  information  hinders 
policy  makers  from  making  informed 
decisions  on  the  proper  allocation  of 
resources  in  this  area  since  the  benefits 
or  reducing  the  risk  of  illness  are  not 
well  known.  Not  having  the  information 
readily  available  makes  cost- 
effectiveness  and  cost-benefit  analyses 
difficult  to  do  as  well  as  resource- 
intensive.  This  data  collection  effort, 
then  will  reduce  this  burden  by  making 
data  available  to  researchers  for  use  in 


program  and  policy  evaluation.  U  this 
data  collection  effort  were  not  to  take 
place,  agencies  will  either  have  to 
continue  to  piece  together  data  when 
conducting  economic  analyses  of  food 
safety  policies  and  regulations,  or  they 
will  fund  a  large-scale  effort  like  the  one 
being  proposed.  Another  large-scale 
effort  would  be  a  waste  ofi)ublic  funds. 
Providing  consumers  information  about 
the  risks  and  about  protective  measures 
allows  consumers  to  more  accurately 
assess  how  much  they  would  pay  for 
reductions  in  this  risk,  but  more 
importantly,  it  also  informs  the 
consxmier  as  to  what  the  risks  are  and 
how  they  can  protect  themselves.  This 
information  is  important  since  the 
consumer  is  the  last  line  of  defense  in 
the  campaign  against  foodbome 
illnesses.  There  are  no  costs  to 
respondents. 


Respondents 


Survey  respondents 

Virtual  shopping  respondents 

Total 


Number  of 
respondents 


5,000 
1,200 


Number  of 

responses  per 

respondent 


Average 

burden  per 

response 

(in  hours) 


30/60 
1 


Total  burden 
(in  hours) 


2,500 
1,200 


3,700 


Dated:  May  23.  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  01-13578  Filed  5-30-01;  8:45  am) 

BtLUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01162] 

Disability  and  Healtti  Screening 
Programs;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  grant  programs  entitled 
"Disability  and  Health  Screening 
Programs."  This  program  addresses  the 
"Healthy  People  2010  "  focus  areas  of 
Disability  and  Secondary  Conditions, 
Environmental  Health,  and  Maternal, 
Infant,  and  Child  Health.  The  purpose  of 
the  programs  is:  (1)  To  establish  and 
enhance  screening,  follow-up,  and 


referral  for  Glaucoma  and  other  visual 
acuity  problems  and  diseases  of  the  eye, 
and  (2)  to  investigate  intestinal  motiUty 
disorders  in  children. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Congressional  Glaucoma  Caucus 
Foundation  and  to  Children's  Hospital 
of  Buffalo.  No  other  applications  are 
solicited.  Eligibility  is  limited  to  these 
applicants  b«:ause  FY  2001  Federal 
appropriations  specifically  directs  CDC 
to  award  these  grant  funds  for  the 
following  glaucoma  screening  and 
intestinal  motility  disorder  programs: 

1.  Congressional  Glaucoma  Caucus 
Foundation,  Whitestone,  NY.  The 
Foundation  is  a  non-partisan 
organization  of  members  of  the  U.S. 
Congress  whose  purpose  is  to  educate 
their  commxmities  about  the  risks  of 
glaucoma  and  other  blindness-causing 
eye  diseases,  and  to  provide  diagnostic 
screening  opportunities  for  high  risk 
groups  in  their  home  districts  across  the 
nation. 

2.  Children's  Hospital  of  Buffalo, 
Buffalo,  NY.  Established  in  1892,  the 
Children's  Hospital  of  Buffalo  is  a 
regional  center  for  comprehensive, 
specialized  pediatric  and  women's 
health  services.  They  provide  a  variety 


of  clinical  services  for  children  and  see 
more  than  128,000  outpatients  per  year. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C.  Availability  of  Funds 

Approximately  $441,856  is  available 
in  FY  2001  to  fund  one  award  to  the 
Congressional  Glaucoma  Caucus 
Foundation  and  approximately 
$176,592  is  available  to  fund  one  award 
to  the  Children's  Hospital  of  Buffalo.  It 
is  expected  that  each  award  will  begin 
on  or  about  September  1,  2001,  and  will 
be  made  for  a  12-month  budget  period 
within  a  one  year  project  period. 
Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  business  management  technical 
assistance,  contact:  Nancy  B.  Pillar, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Announcement  Number 
01162,  Centers  for  Disease  Control  and 
Prevention  (CDC),  2920  Brandywine 
Road,  Room  3000.  MS  E-13,  Atlanta, 
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.GA  30341-4146,  Telephone:  (770)  488- 
2721,  Email  Address:  nfi)6@cdc.gov. 

For  program  technical  assistance  for 
the  Congressional  Glaucoma  Caucus 
Foundation,  contact:  Joseph  B.  Smith, 
National  Center  on  Birth  Defects  and 
Developmental  Disabilities,  4770  Buford 
Highway,  NE,  MS  F-35,  Atlanta, 
Georgia  30341,  Telephone:  (770)  488- 
7082,  Email  Address:  jos4@cdc.gov. 

For  program  technical  assistance  for 
the  Children's  Hospital  of  Buffalo, 
contact:  William  A.  Paradies,  National 
Center  on  Birth  Defects  and 
Developmental  Disabilities,  4770  Buford 
Highway,  NE,  MS  F-45,  Atlanta, 
Georgia  30341,  Telephone:  (770)  488- 
4704,  Email  Address:  wep2@cdc.gov. 

Dated:  May  24.  2001. 
Henry  S.  Cassell  m 

Acting  Director,  Procurement  and  Grant 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  01-13616  Filed  5-30-01;  8:45  am] 

BILUNG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  66  FR  20148-20149, 
dated  April  12,  2001)  is  amended  to 
retitle  and  revise  the  fimctional 
statement  of  the  Division  of  Quarantine 
(DCy,  National  Center  for  Infectious 
Diseases  (NCID). 

Section  C-B,  Organization  and 
Fimctions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  title  and 
fimctional  statement  for  the  Division  of 
Quarantine  (CR2)  and  insert  the 
following: 

Division  of  Global  Migration  and 
Quarantine  (CR2).  (1)  Administers  a  national 
quarantine  program  to  protect  the  United 
States  against  the  introduction  of  diseases 
from  foreign  countries;  (2)  administers  an 
overseas  program  for  the  medical 
examination  of  immigrants  and  others  with 
inadmissible  health  conditions  that  would 
pose  a  threat  to  public  health  and  impose  a 
burden  on  public  health  and  hospital 
facilities;  (3)  maintains  liaison  with  and 
provides  information  on  quarantine  matters 
to  other  Federal  agencies,  State  and  local 


health  departments,  and  interested 
industries;  (4)  provides  liaiion  with 
international  health  organizations,  such  as 
the  Pan  American  Health  Organization  and 
the  World  Health  Organization,  and 
participates  in  the  development  of  _ 

international  agreements  affecting 
quarantine;  (5)  conducts  studies  to  provide 
new  information  about  health  hazards 
abroad,  measures  for  their  prevention,  and 
the  potential  threat  of  disease  introduction 
into  the  United  States;  and  (6)  provides 
logistic  support  to  other  programs  of  the 
Centers  for  Disease  Control  and  Prevention  in 
the  distribution  of  requested  biologicals  and 
movement  of  biological  specimens  through 
U.S.  ports  of  entry. 

Ofpce  of  the  Director  (CR21).  (1)  Manages 
directs,  and  coordinates  the  activities  of  the 
Division;  (2)  provides  leadership  in 
development  of  Division  policy,  program 
plaiming.  implementation,  and  evaluation; 
(2)  identifies  needs  and  resources  for  new 
initiatives  and  assigns  responsibilities  for 
their  development;  (4)  coordinates  liaison 
with  other  Federal  agencies.  State  and  local 
health  departments,  and  interested 
industries;  (5)  coordinates  liaison  with 
international  health  organizations;  (6) 
provides  administrative  services,  including 
prociu«ment,  property  and  supply 
management,  travel  arrangements,  space  and 
facilities  maintenance,  and  timekeeper 
coordination;  (7)  provides  budgeting  and 
fiscal  management  for  the  Division;  (8) 
provides  personnel  support  to  the  Division, 
both  for  Civil  Service  and  Commissioned 
Corps  employees,  and  assures  that  Division 
is  in  compliance  with  HRMO  regulations  for 
all  personnel  matters;  (9)  reviews  and 
evaluates  all  administrative  services  for  both 
headquarters  and  Quarantine  Stations  and 
provides  policy  procedures  and  guidance  on 
such  matters;  (10)  provides  statistical  and 
information  systems  consultation  for  study 
design  and  protocol  development;  (11) 
provides  user  and  technical  support  for  Local 
Area  Network  (LAN)  and  other  designated 
software  and  hardware,  and  maintains  LAN 
and  other  information  systems  in  accordance 
with  CDC  guidelines;  (12)  designs  and 
implements  database  management  systems  in 
support  of  Division  projects;  (13)  provides 
data  analysis  and  statistical  consultation  in 
support  of  Division  projects;  (14)  assists  in 
production  of  and  provides  graphics  support 
for  presentations  and  publications  related  to 
Division  objectives;  and  (15)  evaluates  new 
software  and  hardware  for  statistical  analysis, 
database  management,  graphics  production, 
geographic  information  systems,  and  other 
functions  related  to  Division  objectives. 

Dated:  May  18.  2001. 
Jeffrey  P.  Koplan. 

Director. 

[FR  Doc.  01-13672  Filed  5-30-01;  8:45  am] 

BILUNC  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  01 N-0063] 

Agency  information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Medical 
Devices;  Current  Good  Manufacturing 
Practice  Quality  System  Regulation 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  2, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPt^MENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Devices;  Current  Good 
Manufacturing  Practice  (CGMPJ 
Quality  System  (QSJ  Regulation— 21 
CFR  Part  820  (OMB  Control  No.  0910- 
0073J — Extension 

Under  section  520(f)  of  the  Federal 
Food,  Ehug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360j{f)).  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  has  the  authority  to  prescribe 
regulations  requiring  that  the  methods 
used  in,  and  the  facilities  and  controls 
used  for,  the  manufacture, 
preproduction  design  vahdation 
(including  a  process  to  assess  the 
performance  of  a  device  but  not 
including  an  evaluation  of  the  safety 
and  effectiveness  of  a  device),  packing, 
storage,  and  installation  of  a  device 
conform  to  CGMP,  as  described  in  such 
regulations,  to  assure  that  the  device 
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will  be  safe  and  effective  and  otherwise 
in  compliance  with  the  act. 

The  CGMP/QS  regulation 
implementing  the  authority  provided  by 
this  statutory  provision  is  found  in  part 
820  (21  CFR  part  820)  of  the  Code  of 
Federal  Regulations  and  sets  forth  basic 
CGMP  reqviirements  governing  the 
design,  manufacture,  packing,  labeling, 
storage,  installation,  and  servicing  of  all 
finished  medical  devices  intended  for 
human  use.  Section  820.20(a)  through 
(e)  requires  management  with  executive 
responsibility  to  estabUsh,  maintain, 
and/ or  review:  The  quality  policy;  the 
organizational  structure;  the  quality 
plan;  and  the  quality  system  procedures 
of  the  organization.  Section  820.22 
requires  the  conduct  and  documentation 
of  quality  system  audits  and  reaudits. 
Section  820.25(b)  requires  the 
establishment  of  procedures  to  identify 
training  needs  and  dociunentation  of 
such  training. 

Section  820.30(a)(1)  and  (b)  through 
(j)  requires,  in  the  following  respective 
order,  the  establishment,  maintenance, 
and/or  documentation  of:  Procedures  to 
control  design  of  class  III  and  class  II 
devices,  and  certain  class  I  devices  as 
listed  therein;  plans  for  design  and 
development  activities  and  updates; 
procedures  identifying,  documenting, 
and  approving  design  input 
requirements;  procedures  defining 
design  output,  including  acceptance 
criteria,  and  documentation  of  approved 
records;  procedures  for  formal  review  of 
design  results  and  docvunentation  of 
results  in  the  design  history  file  (DHF); 
procedures  for  verifying  device  design 
and  documentation  of  results  and 
approvals  in  the  DHF;  procedures  for 
validating  device  design,  including 
docimientation  of  resiilts  in  the  DHF; 
procedures  for  translating  device  design 
into  production  specifications; 
procedures  for  dociunenting,  verifying 
and  validating  approved  design  changes 
before  implementation  of  changes;  and 
the  records  and  references  constituting 
the  DHF  for  each  type  of  device. 

Section  820.40  requires  the 
establishment  and  maintenance  of 
procedures  for  the  review,  approval, 
issuance,  and  documentation  of 
required  records  (documents)  and 
changes  to  those  records. 

Section  820.50  requires  the 
establishment  and  maintenance  of 
procedures  and  requirements  to  ensure 
service  and  product  quahty,  records  of 
acceptable  suppliers  and  purchasing 
data  describing  specified  requirements 
for  products  and  services. 

Sections  820.60  and  820.65  require, 
respectively,  the  establishment  and 
maintenance  of  procedures  for 
identifying  all  products  from  receipt  to 


distribution  and  for  using  control 
numbers  to  track  surgical  implants  and 
life-sustaining  or  supporting  devices 
and  their  components. 

Section  820.70(a)  through  (e),  and  (g) 
through  (i)  requires  the  establishment, 
maintenance,  and/or  dociunentation  of: 
Process  control  procedures;  procedures 
for  verifying  or  validating  changes  to 
specification,  method,  process,  or 
procedure;  procedures  to  control 
environmental  conditions  and 
inspection  result  records;  requirements 
for  persoimel  hygiene;  procedures  for 
preventing  contamination  of  equipment 
and  products;  equipment  adjustment, 
cleaning  and  maintenance  schedules; 
equipment  inspection  records; 
equipment  tolerance  postings; 
procedures  for  utilizing  manufectiiring 
materials  expected  to  have  an  adverse 
effect  on  product  quality;  and  validation 
protocols  and  validation  records  for 
computer  software  and  software 
changes. 

Sections  820.72  and  820.75(a),  (b) 
introductory  text,  (b)(2).  and  (c)  require, 
respectively,  the  estabUshment, 
maintenance,  and/or  documentation  of: 
Equipment  calibration  and  inspection 
procediues;  national,  international  or 
in-house  calibration  standards;  records 
that  identify  calibrated  equipment  and 
next  calibration  dates;  validation 
procedures  and  validation  results  for 
processes  not  verifiable  by  inspections 
and  tests;  procedures  for  keeping 
validated  processes  within  specified 
limits;  records  for  monitoring  and 
controlling  validated  processes;  and 
records  of  the  results  of  revalidation 
where  necessitated  by  process  changes 
or  deviations. 

Sections  820.80  and  820.86, 
respectively,  require  the  establishment, 
maintenance,  and/or  documentation  of: 
Procedures  for  incoming  acceptance  by 
inspection,  test  or  other  verification; 
procedures  for  ensuring  that  in-process 
products  meet  specified  requirements 
and  the  control  of  product  until 
inspection  and  tests  are  completed; 
procedures  for,  and  records  that  show, 
incoming  acceptance  or  rejection  is 
conducted  by  inspections,  tests  or  other 
verifications;  procedures  for,  and 
records  that  show,  finished  devices 
meet  acceptance  criteria  and  are  not 
distributed  until  device  master  (DMR) 
activities  are  completed;  records  in  the 
device  history  record  (DHR)  showing 
acceptance  dates,  results  and  equipment 
used;  and  the  acceptance/rejection 
identification  of  products  bom  receipt 
to  installation  and  servicing. 

Sections  820.90  and  820.100  require, 
respectively,  the  estabUshment, 
maintenance  and/or  dociunentation  of: 
Procedures  for  identifying,  recording. 


evaluating,  and  disposing  of 
nonconforming  product;  procedures  for 
reviewing  and  recording  concessions 
made  for,  and  disposition  of, 
nonconforming  product;  procedures  for 
reworking  products,  evaluating  possible 
adverse  rework  effect  and  recording 
results  in  the  DHR;  procedures  and 
requirements  for  corrective  and 
preventive  actions,  including  analysis, 
investigation,  identification  and  review 
of  data,  records,  causes  and  results;  and 
records  for  all  corrective  and  preventive 
action  activities. 

Sections  820.120(b)  and  (d),  820.130, 
820.140,  820.150.  820.160,  and  820.170, 
respectively,  require  the  establishment, 
maintenance,  and/or  docimientation  of: 
Procedures  for  controlling  and  recording 
the  storage,  examination,  release  and 
use  of  labeUng;  the  filing  of  labels/ 
labeling  used  in  the  DHR;  procediu^s 
for  controlUng  product  storage  areas  and 
receipt/dispatch  authorizations; 
procedures  for  controlling  the  release  of 
products  for  distribution;  distribution 
records  that  identify  consignee,  product, 
date  and  control  numbers;  and 
instructions,  inspection  and  test 
procediu^s  that  are  made  available,  and 
the  recording  of  results  for  devices 
requiring  installation. 

Sections  820.180(b)  and  (c),  820.181, 
820.184,  and  820.186  require, 
respectively,  the  maintenance  of 
records:  That  are  retained  at  prescribed 
site(s),  made  readily  available  and 
accessible  to  FDA  and  retained  for  the 
device's  life  expectancy  or  for  2  years; 
that  are  contained  or  referenced  in  a 
DMR  consisting  of  device,  process, 
quality  assurance,  packaging  and 
labeling,  and  installation,  maintenance, 
and  servicing  specifications  and 
procedures;  that  are  contained  in  DHRs, 
demonstrate  the  manufactiu-e  of  each 
unit,  lot  or  batch  of  product  in 
conformance  with  DMR  and  regulatory 
requirements,  and  include 
manufacturing  and  distribution  dates 
and  quantities,  acceptance  dociunents, 
labels  and  labeling,  and  control 
numbers;  and  that  are  contained  in  a 
quality  system  record  (QSR)  consisting 
of  references,  documents,  procedures, 
and  activities  not  specific  to  particular 
devices. 

Sections  820.198(a)  through  (c)  and 
820.200(a)  and  (d),  respectively,  require 
the  establishment,  maintenance  and/or 
docimientation  of:  Complaint  files  and 
procedures  for  receiving,  reviewing,  and 
evaluating  complaints;  complaint 
investigation  records  identifying  the 
device,  complainant,  and  relationship  of 
the  device  to  the  incident;  complaint 
records  that  are  reasonably  accessible  to 
the  manufactviring  site  or  at  prescribed 
sites;  procedures  for  performing  and 
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verifying  that  device  servicing 
requirements  are  met  and  that  service 
reports  involving  complaints  are 
processed  as  complaints;  and  service 
reports  that  record  the  device,  service 
activity,  and  test  and  inspection  data. 

Section  820.250  requires  the 
establishment  and  maintenance  of 
procedures  to  identify  valid  statistical 
techniques  necessary  to  verify  process 
and  product  acceptability;  and  sampling 
plans,  when  used,  that  are  written  and 
based  on  a  valid  statistical  rationale, 
and  procedures  for  ensuring  adequate 
sampling  methods. 

The  CGMP/QS  regulation  amends  and 
revises  the  CGMP  requirements  for 
medical  devices  set  out  at  part  820.  It 
adds  design  and  purchasing  controls; 
modifies  previous  critical  device 
requirements;  revises  previous 
validation  and  other  requirements;  and 
harmonizes  device  CGMP  requirements 
with  quality  system  specifications  in  the 
international  standard,  ISO 
(International  Organization  for 
Standardization)  9001:1994  "Quality 
System^ — Model  for  Quality  Assurance 
in  Design,  Development  Production, 
Installation  and  Servicing."  The  rule 
does  not  apply  to  manufacturers  of 
components  or  parts  of  finished  devices, 
nor  to  manufacturers  of  human  blood 
and  blood  components  subject  to  21 
CFR  part  606.  With  respect  to  devices 
classified  in  class  I,  design  control 
requirements  apply  only  to  class  I 
devices  listed  in  §  820.30(a)(2)  of  the 
regulation. 

The  rule  imposes  burdens  upon 
finished  device  manufacturer  firms, 
which  are  subject  to  all  recordkeeping 
requirements,  and  upon  finished  device 
contract  manufacturer,  specification 
developer,  repacker  and  relabeler,  and 
contract  sterilizer  firms,  which  are 
subject  only  to  requirements  applicable 
to  their  activities.  Due  to  modifications 


to  the  guidance  given  for 
remanufacturers  of  hospital  single  use 
devices,  reusers  of  hospital  single-use 
devices  will  now  be  considered  to  have 
the  same  requirements  as  manufacturers 
in  regard  to  this  regulation.  The 
establishment,  maintenance,  and/or 
documentation  of  proceduires,  records 
and  data  required  by  this  final 
regulation  will  assist  FDA  in 
determining  whether  firms  are  in 
compliance  with  CGMP  requirements, 
which  are  intended  to  ensure  that 
devices  meet  their  design,  production, 
labeling,  installation,  and  servicing 
specifications  and,  thus  are  safe, 
effective,  and  suitable  for  their  intended 
purpose.  In  particular,  compliance  with 
CGMP  design  control  requirements 
should  decrease  the  number  of  design- 
related  device  failures  that  have  resulted 
in  deaths  and  serious  injuries. 

If  FDA  did  not  impose  these     * 
recordkeeping  reqviirements,  it 
anticipates  that  design-related  device 
failures  would  continue  to  occur  in  the 
same  numbers  as  before  and  continue  to 
result  in  a  significant  number  of  device 
recalls  and  preventable  deaths  and 
serious  injuries.  Moreover, 
manufacturers  would  be  unable  to  take 
advantage  of  substantial  savings 
attributable  to  reduced  recall  costs, 
improved  manufacturing  efficiency,  and 
improved  access  to  international 
markets  through  compliance  with 
CGMP  requirements  that  are 
harmonized  with  international  quality 
system  standards. 

The  CGMP/QS  regulation  applies  to 
some  9,229  respondents.  These 
recordkeepers  consist  of  7,229  original 
respondents  and  an  estimated  2,000 
hospitals  that  remanufacture  or  reuse 
single  use  medical  devices.  They 
include  manufacturers,  subject  to  all 
requirements  and  contract 
manufacturers,  specification  developers, 


repackers/relabelers  and  contract 
sterilizers,  subject  only  to  requirements 
applicable  to  their  activities.  Hospital 
remanufacturers  of  single  use  medical 
devices  (SUDs)  are  now  defined  to  be 
manufacturers  under  guidelines  issued 
by  the  Center  for  Devices  and 
Radiological  Health's  (CDRHs)  Office  of 
Surveillance  and  Biometrics. 
Respondents  to  this  collection  have  no 
reporting  activities,  but  must  make 
required  records  available  for  review  at 
copjdng  during  FDA  inspection.  The 
regulation  contains  additional 
recordkeeping  requirements  in  such 
areas  as  design  control,  purchasing, 
installation,  and  information  relating  to 
the  remanufacture  of  single  use  medical 
devices.  The  estimates  for  burden  are 
derived  from  those  incremental  tasks 
that  were  determined  when  the  new 
CGMP/QS  regulation  became  final 
(October  7,  1996,  61  FR  52602)  as  well 
as  those  carry-over  requirements.  The 
carry-over  requirements  are  based  on 
decisions  made  by  the  agency  on  July 
16, 1992,  under  OMB  Paperwork 
Reduction  Act  submission  No.  0910- 
0073.  This  still  provides  valid  baseline 
data. 

FDA  estimates  respondents  will  have 
a  total  annual  recorcUceeping  burden  of 
approximately  3,167,670  hours  (shown 
as  3,167,670  in  table  1.  of  this 
document,  of  this  justification  statement 
due  to  roimding).  This  figure  also 
consists  of  approximately  114,882  hours 
spent  on  a  startup  basis  by  650  new 
firms.  Table  1  of  this  document 
identifies  burden  estimates  per  sections 
of  the  regulation. 

In  the  Federal  Register  of  February 
28,  2001  (66  FR  12798),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Recordkeeping  Burden^ 


21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency 

per 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

Total  Operating 

and  Maintenance 

Costs 

820.20(a) 

9,229 

9,229 

6.58 

60.727 

820.20(b) 

9.229 

9,229 

4.43 

40,884 

820.20(c) 

9,229 

9,229 

6.17 

56,943 

820.20(d) 

9,229 

9,229 

9.89 

91,275 

820.20(e) 

9,229 

9,229 

9.89 

91.275 

820.22 

9.229 

9,229 

32.72 

301,973 

820.25(b) 

9,229 

9,229 

12.68 

117.024 

820,30(a)(1) 

9,229 

9,229 

1.75 

16,151 

820.30(b) 

9.229 

9,229 

5.95 

54,913 

820.30(c) 

9,229 

9,229 

1.75 

16,151 

820.30(d) 

9.229 

9,229 

1.75 

16.151 

820.30(e) 

9.229 

9,229 

23.39 

215.866 

820.30(f) 

9,229 

9,229 

37.42 

345,349 

820.30(g) 

9.229 

9,229 

37.42 

345,349 

820.30(h) 

9,229 

9,229 

3.34 

30,825 
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'  There  are  no  capital  costs  or  operating  and  maintenance  costs  assodated  witti  this  collection  of  information. 


Table  1.— Estimated  Annual  Recordkeeping  Burden^— Continued 

21  CFR  Section 

No.  of 
Recordkeepers 

Annual  Frequency 

per 

Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkeeper 

Total  Hours 

Total  Operating 

and  Maintenance 

Costs 

820.30(i) 

9.229 

9,229 

17.26 

159,293 

820.300) 

9,229 

9,229 

2.64 

24.365 

820.402 

9.229 

9,229 

8.91 

82.230 

820.40(a)  and  (b) 

9.229 

9,229 

2.04 

18.827 

820.50(a)(1) 

through  (a)(3) 

9.229 

9,229 

21.9 

202.115 

$1,181,925 

820.50(b) 

9,229 

9,229 

6.02 

55,559 

821.60 

9.229 

9,229 

0.32 

2,953 

821.65 

9.229 

9.229 

0.67 

6.183 

820.70(aK1) 

through  (a)(5) 

9.229 

9.229 

1.85 

17,074 

820.70(b)  and  (c) 

9.229 

9.229 

1.85 

17.074 

820.76(d) 

9.229 

9.229 

2.87 

26.487 

820.70(e) 

9,229 

9.229 

1.85 

17,074 

820.70(g)(1) 

through  (gK3) 

9,229 

9,229 

1.43 

13,197 

820.70(h) 

9.229 

9.229 

1.85 

17.074 

820.70(i) 

9,229 

9.229 

7.5 

69,218 

820.72(a) 

9.229 

9.229 

4.92 

45,407 

820.72(b)(1)  and 

• 

(b)(2) 

9,229 

9,229 

1.43 

13.197 

820.75(a) 

9.229 

94>29 

2.69 

24.826 

820.75(b) 

9.229 

9,229 

1.02 

9,414 

820.75(C) 

9,229 

9,229 

1.11 

10,244 

820  80(a)  through 

(e) 

9.229 

9.229 

4.8 

44.299 

820.86 

9.229 

A     * 

9,229 

0.79 

7.291 

820.90(a) 

9.229 

9.229 

4.95 

45,684 

820.90(b)(1)  and 

(b)(2) 

9.229 

9,229 

4.95 

45.684 

820.100(a)(1) 

through  (a)(7) 

9.229 

9.229 

12.48 

115.178 

820.100(b) 

9,229 

9,229 

1.28 

11.813 

820 

9.229 

9,229 

0.45 

4.153 

820.120(b) 

9,229 

9.229 

0.45 

4.153 

820.120(d) 

9,229 

9.229 

0.45 

4.153 

820.1302 

9,229 

9,229 

0.45 

4.153 

820.1402 

9,229 

9.229 

6.34 

58,512 

820.150(a)  and 

(b) 

9,229 

9.229 

5.67 

52,328 

820.160(a)  and 

(b) 

9,229 

9.229 

0.67 

6,183 

820.170(a)  and 

(b) 

9,229 

9.229 

1.5 

13,844 

820.180(b)  and 

(c) 

9.229 

9.229 

1.5 

13,844 

820.181(a) 

through  (e) 

9.229 

9.229 

1.21 

11,167 

820.184(a) 

through  (f) 

9,229 

9,229 

1.41 

13.013 

820.186 

9.229 

9.229 

0.4 

3.692 

820.198(a) 

through  (c) 

.    9,229 

9.2?9 

4.94 

45.591 

820.200(a)  and 

(d) 

9,229 

9.229 

2.61 

24,088 

820.250 

9,229 

9.229 

0.67 

6.183 
3.167.673 

Total 

$1,181,925 

The  typographical  errors  that  appeared  in 
tabel  1  of  a  notice  published  in  the  Federal 
Register  of  February  28.  2001  (66  FR  12798 
at  12801).  are  corrected  in  this  document  as 
follows:  "820.4"  is  corrected  to  read 
■'820.40";  and  part  "821",  which  appeared 


twice,  is  corrected  to  read  "820.60"  and 
"820.65".  respectively. 

Burden  (labor)  hour  and  cost 
estimates  were  developed  under  FDA 
contract  by  the  Eastern  Research  Group, 
Inc.  (ERG),  in  1996  when  the  CGMP/QS 


regulation  became  Anal.  These  figures 
are  still  accurate.  Additional  factors 
considered  in  deriving  estimates 
included: 

•  Establishment  type:  Query  has  been 
made  of  GDRHs  registration/listing 
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data  bank  and  has  cotmted  7,229 
domestic  firms  subject  to  CGMPs. 
They  were  then  grouped  as: 
Manufacturers  (5,463),  contract 
manufacturers  (204),  specification 
developers  (960),  repackers/ 
relabelers  (574),  remanufacturer 
(21)  and  contract  sterilizers  (7).  In 
addition,  hospitals  that  reuse  or 
remanufacture  devices  are  now 
considered  manufacturers  imder 
new  FDA  guidance.  It  is  estimated 
that  out  of  the  6,000  hospitals  in  the 
United  States,  one-third  of  them  (or 
2,000  hospitals)  will  reuse  or 
remanufacture  single  use  medical 
devices.  Thus,  the  number  of 
manufacturers  will  increase  from 
5.463  to  7.463  making  the  total 
number  of  firms  subject  to  CGMPs 
9,229. 
•  Potentially  affected  establishments: 
Except  for  manufactiu-ers,  not  every 
type  of  firm  is  subject  to  every 
CGMP/QS  requirement.  For 
example,  all  are  subject  to  quality 
policy  (§  820.20(a)),  document 
control  (§  820.40),  and  other 
requirements,  whereas  only 
manufacturers  and  specification 
developers  are  subject  to  part  820 
Subpart  C — Design  Controls.  The 
type  of  firm  subject  to  each 
requirement  was  identified  by  ERG. 
FDA  estimated  the  bvuden  hours  (and 
costs)  for  the  previous  CGMP  regulation 
in  1992.  That  estimate  was  submitted  to 
OMB  on  May  4, 1992,  under  OMB 
Paperwork  Reduction  Act  submission 
No.  0910-0073.  It  was  approved  by 
OMB  on  July  16, 1992,  and  it  expired  on 
)ime  30, 1995.  The  methodology  used  is 
different  than  that  used  by  ERG  in 
estimating  incremental  tasks  when  the 
new  CGMP/QS  became  a  final  rule. 
Nevertheless,  the  agency  believes  its 
1992  estimate  adequately  represents 
labor  hours  (and  costs)  needed  to 
comply  with  previous  CGMP 
requirements  carried  over  into  the  new 
CGMP/QS  regulation.  The  1992  estimate 
used  9,289  respondents  (rather  than 
9,229  respondents),  which  compensates 
for  differences  in  methodology. 

FDA  estimates  that  some  650  "new" 
establishments  (marketing  devices  for 
the  first  time)  will  expend  some  114,882 
"development"  hours  on  a  one-time 
startup  basis  to  develop  records  and 
procedures  for  the  CGMP/QS  regulation. 
FDA  estimates  that  annual  labor  hours 
are  apportioned  as  follows:  40  percent — 
to  requirements  dealing  with 
manufacturing  specifications,  process 
controls  and  the  DHR;  20  percent — to 
requirements  dealing  with  components 
and  acceptance  activities;  25  percent — 
to  requirements  dealing  with 
equipment,  records  (the  DMR  and  QSR), 


complaint  investigations,  labeling/ 
packaging  and  reprocessing/ 
investigating  product  nonconformance; 
and  15  percent — ^to  quality  audit, 
traceability,  handling,  distribution, 
statistical,  and  other  requirements. 

Dated:  May  23.  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  01-13655  Filed  5-30-01;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identifier:  HCFA-10030] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
biu'den;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  National 
Medicare  Practitioner  and  Provider 
Survey;  Form  No.:  HCFA-10030  (OMB# 
0938-NEW);  Use:  Under  the  Medicare 
Integrity  Program,  established  by  the 
Health  Insurance  Portability  and 
Accountability  Act  of  1996.  HCFA  was 
instructed  to  promote  the  integrity  of 
the  Medicare  program  by,  among  other 
things,  education  providers  of  services 
about  payment  integrity  and  benefit 
quality  assurance  issues.  HCFA  needs 
this  information  to  design  a  national 
education  plan  aimed  at  reducing 
inadvertent  errors  caused  by  a  lack  of 
tmderstanding  of  Medicare  Rules  and 
Regulations.  The  information  will  assist 


HCFA  in  creating  high  quality, 
accessible  educational  opportunities  to 
help  Medicare  providers,  practitioners, 
office  sta^  and  billing  agents  decrease 
unintentional  errors  on  Medicare 
claims.;  Frequency:  Other:  One-time 
only;  Affected  Public:  Business  or  other 
for-profit;  Number  of  Respondents: 
9,000;  Total  Annual  Responses:  9,000; 
Total  Annual  Hours:  3,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  direcdy  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Wendy  Taylor,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  May  9,  2001. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
[FR  Doc.  01-13651  Filed  5-30-01;  8:45  am] 

BHJJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
for  opportimity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  tide  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Healdi 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  simunaries 
of  proposed  projects  being  developed 
for  submission  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 
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Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Proposed  Project:  The  National  Health 
Service  Corps  (NHSC)  Recruitment  and 
Retention  Assistance  Application  (0MB 
No.  0915-0230)— Revision 

The  National  Health  Service  Corps 
(NHSC)  of  the  Bureau  of  Primary  Health 
Care  (BPHC).  HRSA,  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  by  uniting  communities  in 
need  with  caring  health  professionals 
and  by  supporting  communities'  efforts 
to  build  better  systems  of  care. 

The  Application  for  NHSC 
Recruitment  and  Retention  Assistance 
submitted  by  sites  or  clinicians  request 
information  on  the  practice  site, 


sponsoring  agency,  recruitment  contact, 
staffing  levels,  service  users,  site's  5- 
year  infant  mortality  or  low  birth  rate 
averages,  and  next  nearest  site. 
Assistance  in  completing  the 
application  may  be  obtained  through  the 
appropriate  State  Primary  Care  Offices, 
State  Primary  Care  Associations  and 
HRSA  field  offices.  The  information  on 
the  application  is  used  for  determining 
eligibility  of  sites  and  to  verify  the  need 
for  NHSC  providers.  Sites  must  submit 
an  application  annually  or  when  they 
need  a  provider. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  report 


Application 


Number  of 
respondents 


2900 


Response  per 
respondents 


Hours  per  re- 
sponse 


.25 


Total  tHJrden 
hours 


725 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  24,  2001. 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
(FR  Doc.  01-13657  Filed  5-30-01;  8:45  ami 

BILUNG  COOE  4160-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
action:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program  in 


general,  contact  the  Clerk,  United  States 
Court  of  Federal  Claims,  717  Madison 
Place,  NW.,  Washington,  DC  20005, 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A-46,  Rockville,  MD 
20857;  (301)  443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act.  42  U.S.C.  300aa- 
10  et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibiUty  for,  and  amoimt  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 


listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  list  of  petitions 
received  by  HRSA  on  January  2,  2001, 
through  March  30,  2001. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afi^ord  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  ^  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantiy 
aggravated,  any  illness,  disability, 
injiuy,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
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^  etitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
bnd  three  (3)  copies  of  the  information 
Ijyith  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT),  with  a  copy  to 
liRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05,  Rockville,  MD  20857.  The 
jCourt's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
iassigned  to  the  petition  should  be  used 
ias  the  caption  for  the  written 
{submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  piuposes  of  carrying  out  the 
iProgram. 

List  of  Petitions 

1.  Monica  Stein  on  behalf  of  Matthew 
James  Stein,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  01- 
0004V 

2.  Sharon  Perkins  Falu  on  behalf  of 
Kashara  Angina  Falu,  Mobile, 
Alabama,  Court  of  Federal  Claims 

i    Number  01-0005V 

3.  Maria  and  Gabino  Avila  on  behalf  of 
Gabino  Avina  Avila,  Pleasanton, 
California,  Court  of  Federal  Claims 
Number  01-0009V 

4.  Ramiro  Torres  on  behalf  of  Abigail 
Torres,  Wheeling,  Illinois,  Court  of 
Federal  Claims  Number  01-OOlOV 

5.  Eva  and  Robert  Del  Monte  on  behalf 
of  Matthew  Del  Monte,  Jersey  City, 
New  Jersey,  Court  of  Federal  Claims 
Number  01-0014V 

6.  Xochitl  and  Jose  Garibay  on  behalf  of 
Jonathan  Daniel  Garibay,  Deceased, 
San  Diego,  California,  Court  of 
Federal  Claims  Number  01 -002 IV 

7.  Jack  L.  Morrow,  Dayton,  Ohio,  Court 
of  Federal  Claims  Number  01-O029V 

8.  Allison  Whittenberg,  Minneapolis, 
Minnesota,  Court  of  Federal  Claims 
Number  01-O032V 

9.  Jude  Kidder,  Lafayette,  Louisiana, 
Court  of  Federal  Claims  Niunber  01- 
0042V 

10.  Endira  Brito  on  behalf  of  Jacob 
Xavier  Brito,  Odessa,  Texas,  Court  of 
Federal  Claims  Niunber  01-0043V 

11.  Julie  Rundle,  Rome,  New  York, 
Court  of  Federal  Claims  Number  01- 
0044V 

12.  Dawn  and  Ronald  Francoeur  on 
behalf  of  Ashley  Francoeur,  Westport, 
Massachusetts,  Court  of  Federal 
Claims  Nimiber  01-0049V 

13.  Rachel  Fox  on  behalf  of  Ashlyn  Fox, 
Panama  City,  Florida,  Court  of  Federal 
Claims  Number  01-0050V 

14.  Susan  and  Raul  Tellez  on  behalf  of 
Raul  Tellez,  San  Diego,  California, 


Court  of  Federal  Claims  Number  01- 
0059V 

15.  Tammy  Kuperus  on  behalf  of  Phillip 
Kuperus,  Caledonia,  Michigan,  Court 
of  Federal  Claims  Number  01 -0060V 

16.  Sharon  and  James  English  on  behalf 
of  James  Jones  English,  Fort  Myers, 
Florida,  Court  of  Federal  Claims 
Number  01-0061V 

17.  Marek  Milik  on  behalf  of  Arthur 
Milik,  Woodmere,  New  York,  Court  of 
Federal  Claims  Number  01-0064V 

18.  William  Tracy  on  behalf  of  Camille 
Tracy,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  01-0067V 

19.  Mona  Smith,  Vierma,  Virginia,  Court 
of  Federal  Claims  Nmnber  01-0068V 

20.  Julie  Grimes  on  behalf  of  Jacob 
Grimes,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  01-0071V 

21.  David  Krause  on  behalf  of  Kelsey 
Krause,  Indianapolis,  Indiana,  Court 
of  Federal  Claims  Number  01 -0093V 

22.  Kim  Dejong  on  behalf  of  Brendan 
Dejong,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  01-0095V 

23.  George  Carlson  on  behalf  of  Teddy 
Carlson,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  01-O096V 

24.  Josephine  Besable,  Seattle, 
Washington,  Court  of  Federal  Claims 
Number  01-0098V 

25.  Amy  Nicole  Melton  on  behsdf  of 
Brittany  Nichole  Melton,  Ada, 
Oklahoma,  Court  of  Federal  Claims 
Number  01-0105V 

26.  Jack  McFarland  on  behalf  of  Kelly 
McFarland,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  01- 
0112V 

27.  Hope  Finning  on  behalf  of  Kylie 
Finning,  Danbury,  Connecticut,  Court 
of  Federal  Claims  Number  01-01 13V 

28.  Tracy  A.  Redditt  on  behalf  of 
Autumn  Ray  Redditt,  Falls  Church, 
Virginia,  Court  of  Federal  Claims 
Nvunber  01-01 14V 

29.  Lori  Cottrell  on  behalf  of  Kirklin 
Cottrell,  Springfield,  Missouri,  Court 
of  Federal  Claims  Number  01-01 20V 

30.  Mary  Freyer  on  behalf  of  Amanda 
Nicole  Freyer,  Newburgh,  New  York, 
Court  of  Federal  Claims  Number  01- 
0123V 

31.  Robert  Rickett,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  01- 
0128V 

32.  Gloria  Dean  Quinn  on  behalf  of 
Deontray  L.  Brown,  Tylertown, 
Mississippi,  Court  of  Federal  Claims 
Number  01-01 31V 

33.  Lynda  and  Robert  DeMartino  on 
behalf  of  Francesca  DeMartino, 
Kennewick,  Washington,  Court  of 
Federal  Claims  Number  01-01 34V 

34.  Paula  Honroth  on  behalf  of  Brittany 
Honroth,  Puyallup.  Washington, 
Court  of  Federal  Claims  Number  01- 
0135V 


35.  Kathleen  and  Ernest  Cook  on  behalf 
of  Ernest  Alan  Cook,  Jr.,  Jackson, 
Mississippi,  Court  of  Federal  Claims 
Number  01-0142V 

36.  Sandra  and  Larry  Harris  on  behalf  of 
Jacob  Harris,  Farmville,  Virginia, 
Court  of  Federal  Claims  Number  01- 
0146V 

37.  Sandra  Price  on  behalf  of  Jerry  David 
Price.  Spartanburg,  South  Carolina, 
Court  of  Federal  Claims  Niunber  01- 
0147V 

38.  Carol  Way,  Antelope  Valley, 
California,  Court  of  Federal  Claims 
Number  01-01 58V 

39.  Katherine  and  Joseph  Snyder  on 
behalf  of  Colten  Snyder.  Chrmond 
Beach,  Florida,  Court  of  Federal 
Claims  Number  01-0162V 

40.  Pam  Mack  on  behalf  of  Kylee  Mack. 
Joplin,  Missouri,  Court  of  Federal 
Claims  Number  01-0163V 

41.  Jennifer  Kehoe  on  behalf  of  George 
Kehoe,  Charleston,  South  Carolina, 
Court  of  Federal  Claims  Number  01- 
0164V 

42.  Lisa  Ann  and  Richfu-d  Pafford  on 
behalf  of  Richelle  Lorrae  Pafford. 
Cheyerme,  Wyoming,  Court  of  Federal 
Claims  Number  01-0165V 

43.  Mary  A.  Schlereth.  Cumberland. 
Maryland,  Court  of  Federal  Claims 
Number  01-01 74  V 

44.  Michelle  and  Dwight  Huston  on 
behalf  of  Christopher  Sanders, 
Vienna,  Virginia,  Court  of  Federal 
Claims  Number  01-01 75V 

45.  Nancy  Demidio,  Boston, 
Massachusetts.  Court  of  Federal 
Claims  Number  01-0183V 

Dated:  May  24.  2001. 
Elizabeth  M.  Duke. 
Acting  Administrator. 
|FR  Doc.  01-13656  Filed  5-30-01;  8:45  am) 

BILUNO  COOC  4160-15-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4655-N-15] 

Notice  of  Proposed  information 
Collection:  Comment  Request;  Review 
of  Health  Care  Facility  Portfolios 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  30. 
2001. 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
L'Enfant  Building,  Room,  8202, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Stevenson,  Office  of  Multifamily 
Development,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW,  Washington.  DC  20410, 
telephone  number  (202)  708-3000, 
extension  2544  (this  is  not  a  toll-free 
number],  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1955  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  conmients 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  cire  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Review  of  Health 
Care  Facility  Portfolios. 

0\fB  Control  Number,  if  Applicable: 
2502-0545. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  An 
owner  and/or-an  operator  of  health  care 
facilities  (nursing  homes,  intermediate 
care  facilities,  board  and  care  facilities, 
or  assisted  living  facilities)  may  wish  to 
finance  or  refinance  large  groups  of 
those  facilities.  If  it  intends  to  seek  FHA 
mortgage  insurance  for  loans  for  these 
facilities,  and  it  is  planning  to  finance 
or  refinance  a  minimum  of  11  health 
care  facilities,  with  combined  estimated 
mortgage  amount  of  $75  million  or 
more,  during  an  18  month  period,  then 
the  owner/operator  must  furnish 
information  that  has  not  been 
previously  required  with  the  application 


for  mortgage  insurance.  The  owner  and/ 
or  operator  will  be  acting  with  an  FHA- 
approved  lender,  or,  if  the  application  is 
to  be  processed  with  Multifamily 
Accelerated  Processing  (MAP),  the 
lender  must  be  MAP-approved. 

The  information  includes  a  Corporate 
Credit  Analysis,  to  be  submitted  to  a 
credit  rating  agency  (Standard  &  Poor's, 
Moody's  Investor  Services,  Fitch  IBCA, 
Duff  &  Phelps).  The  Corporate  Credit 
Analysis  includes  detailed  financial 
information,  management  policies,  and 
corporate  strategy.  Owners/operators 
with  50  or  more  projects,  with  estimated 
combined  mortgage  amoimt  of  $250 
million  or  more  must  file,  in  addition  to 
the  Corporate  Credit  Analysis,  more 
detailed  information  than  is  required  for 
non-portfolio  owners  in  connection 
with  the  site  visit.  These  large-size 
owners/operators  must  also  provide 
information  on  their  other  properties 
and  lines  of  business  not  being 
financed. 

The  information  is  collected  and 
evaluated,  first  by  a  rating  agency  and 
then  by  HUD.  The  purpose  is  to 
determine  the  financial  strength  and 
management  reliability  of  the  owner/ 
operator.  If  the  owner  and/or  the 
operator  should  go  into  bankruptcy  or 
be  unable  to  continue  management  of  its 
large  group  of  properties  to  keep 
operating  successfully  would  be 
severely  jeopardized.  The  failure  of  the 
owner/operator  coidd  lead  to 
assignments  to  HUD  of  large  numbers  of 
health  care  facihties,  and  serious 
resisting  charges  to  the  mortgage 
insurance  fund. 

Agency  Form  Numbers,  if  Applicable: 
None. 

Estimation  of  the  Total  Numbers  of 
Hours  Needed  to  Prepare  the 
Information  Collection  Including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response:  The 
estimated  number  of  respondents  is  15, 
the  frequency  of  responses  is  one  per 
respondent,  estimated  time  to  finish 
each  response  is  approximately  80 
hours,  and  the  total  annual  burden 
houirs  requested  is  1200. 

Status  of  the  Proposed  Information 
Collection:  Extension  of  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995. 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  May  21.  2001. 

Sean  G.  Cassidy, 

General  Deputy,  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  01-13576  Filed  5-30-01;  8:45  am] 

BILUNO  CODE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-37] 

Notice  of  Submission  of  Proposed 
Infomnation  Collection  to  OMB  Issuer's 
Monthly  Accounting  Reports 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  2. 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2503-0004)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-fr«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
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land  (10)  the  name  and  telephone 
pumber  of  an  agency  official  familiar 
Iwith  the  proposal  and  of  the  OMB  Desk 
jOfficer  for  the  Department.  This  Notice 
lalso  lists  the  following  information: 
j    Tit/e  o/Proposa/.Issuer's  Monthly 
[Accounting  Reports. 

OMB  Approval  Number:  2503-0004. 


Form  Numbers:  HUD-1171&-A. 
11710-B, 11710-C, 1171Q-D, 11710-E. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Data 
is  collected  to  assure  Giimie  Mae  that 
issuers  are  performing  pursuant  to  the 
terms  of  the  guaranty  agreements  and 


investors  are  receiving  all  funds  due 
them.  Issuers  use  forms  to  report 
monthly  on  their  securities  transactions. 

Respondents:  Business  or  other  for- 
profit.  Federal  Government. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 
respondents 


X  Frequency  of  response  x 


Hours  per 
response 


Burden 
hours 


455 


529 


.16 


42,135 


Total  Estimated  Burden  Hours: 
42,135. 
Status:  Reinstatement,  with  change. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  22,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  01-13574  Filed  5-30-01;  8:45  am] 

■ILUNQ  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-38] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Disaster  Recovery  Report  Grant 
Reporting  System 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  2, 
2001. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0165)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
tide  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department.  This  Notice 
also  lists  the  following  information: 

Title  of  Proposal:  Disaster  Recovery 
Grant  Reporting  System. 

OMB  Approval  Number:  2506-0165. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Cities,  counties,  and  states  that  have 
received  program  grants  describe  their 
recovery  needs,  develop  actions  plans, 
and  report  performance  on  a  Disaster 
Recovery  Grant  Reporting  System.  This 
electronic  data  collection  system  has 
been  placed  on  the  world  wide  web. 
Grantees  use  the  system  and  HUD  field 
offices  use  it  to  review  grantee  action 
plans  and  performance. 

Respondents:  State.  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden  tiours 


145 


32 


18.560 


Total  Estimated  Burden  Hou^: 
18,560. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  May  22,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-13575  Filed  5-30-01;  8:45  am) 

MLUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

Letters  of  Autiiorization  To  Take 
Marine  Mammals 

agency:  Fish  and  Wildlife  Service. 
Interior. 
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ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 


SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Service 
implementing  regulations  [50  CFR 
18.27(f)(3]],  notice  is  hereby  given  that 


Letters  of  Authorization  to  take  polar 
bears  and  Pacific  walrus  incidental  to 
oil  and  gas  industry  exploration 
activities  have  been  issued  to  the 
following  company: 


Company 

Activity 

Location 

Date  issued 

BP  Exploration  (Alaska) 

WestemGeco 

Exploration  

Exptoration  

Liberty 

Beaufort  Sea  .... 

April  30,  2001. 
May  4,  2001. 

Contact:  Mr.  John  W.  Bridges  at  the 
U.S.  Fish  and  Wildlife  Service,  Marine 
Mammals  Management  Office,  1011  East 
Tudor  Road,  Anchorage,  Alaska  99503, 
(800) 362-5148  or  (907) 786-3810. 

SUPPLEMENTARY  INFORMATION:  The 

Letters  of  Authorization  are  issued  in 
accordance  with  U.S.  Fish  and  Wildlife 
Service  Federal  Rules  and  Regulations 
"Marine  Mammals;  Incidental  Take 
Diuing  Specified  Activities  (65  FR 
16828;  March  30,  2000)." 

Dated:  May  16,  2001. 
David  B.  Allen, 
Regional  Director. 
[FR  Doc.  01-13592  Filed  5-30-01;  8:45  am] 

MLLMQ  COM  4310-66-M 


DEPAFmiENT  OF  THE  irfTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Put}iication,  Final 
Assessment  Plan 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 

ACnON:  Notice  of  publication. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  (DOI),  as  a 
natural  resource  trustee,  annouinces  the 
publication  of  the  Final  Assessment 
Plan  (AP)  for  the  Natural  Resource 
Damage  Assessment  and  Restoration  of 
the  August  27, 1998,  Clinch  River 
Chemical  Spill,  Tazewell  County, 
Virginia.  The  Final  AP  describes  the 
DOI's  proposal  to  assess  natural 
resoiirce  injuries  that  resulted  from  this 
chemical  spill. 

ADDRESSES:  Requests  for  copies  of  the 
Final  AP  may  be  made  to:  John 
Schmerfeld,  U.S.  Fish  and  Wildlife 
Service,  Virginia  Field  Office,  6669 
Short  Lane,  Gloucester,  Virginia  23061. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Schmerfeld,  Environmental 
Contaminants  Branch,  U.S.  Fish  and 
Wildlife  Service,  Virginia  Field  Office, 
6669  Short  Lane,  Gloucester,  Virginia 
23061.  Interested  parties  may  also  call 
804-693-6694.  Ext.  107,  or  send  e-mail 


to  john_schmerfeld@fws.gov  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  On  August 
27, 1998,  a  tanker  truck  overturned  on 
U.S.  Route  460  in  Tazewell  County, 
Virginia.  The  truck  released 
approximately  1,350  gallons  of  Octocure 
554-revised,  a  rubber  accelerant,  into  an 
unnamed  tributary  about  530  feet  from 
its  confluence  with  the  Clinch  River. 
Upon  entry  of  the  spill  into  the  river, 
the  river  turned  a  snowy-white  color. 
After  the  spilled  substance  passed 
downstream,  observers  noted  evidence 
of  an  extensive  fish  kill  and  the 
destruction  of  most  aquatic  organisms 
from  the  area  of  the  spill  extending  to 
at  least  6.6  miles  downstream.  The 
Clinch  River  ecosystem  ranks  among  the 
top  areas  of  freshwater  biodiversity  in 
the  world,  and,  prior  to  the  spill,  the 
affected  portion  of  the  Clinch  housed  a 
unique  and  diverse  freshwater  mussel 
assemblage  that  included  three  species 
that  are  federally  listed  as  endangered. 

Under  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA), 
"natiiral  resource  trustees  may  assess 
damages  to  natural  resources  resulting 
from  a  discharge  of  oil  or  a  release  of  a 
hazardous  substance  *   *   *  and  may 
seek  to  recover  those  damages."  Natural 
resource  damage  assessments  are 
separate  frtsm  the  cleanup  actions 
undertaken  at  a  hazardous  waste  or  spill 
site,  and  provide  a  process  whereby  the 
natural  resource  trustees  can  determine 
the  proper  compensation  to  the  public 
for  injury  to  natural  resources.  The 
natural  resource  damage  assessment 
process  seeks  to:  (1)  Determine  whether 
injury  to,  or  loss  of,  trust  resources  has 
occiured;  (2)  ascertain  the  magnitude  of 
the  injury  or  loss;  (3)  calculate  the 
appropriate  compensation  for  the  injury, 
including  the  cost  of  restoration;  and  (4) 
develop  a  restoration  plan  that  will 
restore,  rehabilitate,  replace,  and/or 
acquire  equivalent  resoiu-ces  for  those 
resources  that  were  injiued  or  lost. 

The  Final  AP  presents  the  trustee's 
approaches  for  determining  and 
quantifying  natural  resource  injuries 


and  calculating  the  damages  associated 
with  those  injiu-ies.  By  developing  an 
AP,  the  trustee  can  ensure  that  the 
natural  resoiurce  damage  assessment 
will  be  completed  at  a  reasonable  cost 
relative  to  the  magnitude  of  damages. 
This  AP  presents  proposed  assessment 
methodologies  to  potentially 
responsible  parties,  other  trustees, 
affected  agencies,  and  to  the  public,  so 
that  these  groups  can  productively 
participate  in  the  assessment  process. 
The  Final  AP  is  being  released  in 
accordance  with  the  Natural  Resource 
Damage  Assessment  Regiilations  found 
at  title  43  of  the  Code  of  Federal 
Regulations  part  11. 

A  notice  of  availability  of  the  Draft  AP 
was  published  in  the  Federal  Register 
on  Jime  1,  2000,  (volume  65,  number 
106,  page  35120).  The  notice  of 
availability  indicated  that  the  30-day 
public  comment  period  would  end  on 
July  1,  2000;  however,  comments  were 
received  and  considered  past  that  date. 
Comments  received  concerning  the 
Draft  AP  are  docimiented  in  chapter  8 
ofthe  Final  AP. 

The  Draft  AP  indicated  that  a  caged 
mussel  study  would  be  conducted  as 
part  of  the  damage  assessment  phase. 
After  some  consideration,  the  trustee 
determined  that  a  pared-down 
translocation  study  was  more 
appropriate  due  to  a  cost  reduction  of 
approximately  50  percent,  a  decreased 
probability  of  vandalism  in  the 
populated  area,  and  indications  that  the 
sediment  contaminant  load  in  the 
impacted  river  reach  has  lessened  over 
time.  This  change  is  considered  to  be 
minor  and  not  of  sufficient  magnitude  to 
warrant  another  30  day  public  comment 
period.  Details  ofthe  translocation 
study  can  be  found  in  chapter  5  of  the 
Final  AP. 

Interested  members  of  the  public  may 
request  copies  of  the  Final  AP  from  the 
U.S.  Fish  and  Wildlife  Service's  Virginia 
Field  Office  at  6669  Short  Lane, 
Gloucester,  Virginia  23061. 
Additionally,  the  Final  AP  is  available 
for  review  at  the  Tazewell  County  Main 
Library,  310  East  Main  Street,  Tazewell, 
Virginia  24651,  and  the  Tazewell 
Coimty  Library,  Richlands  Branch,  102 
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Suffolk  Avenue,  Richlands,  Virginia 
:4641. 

Author:  The  primary  author  of  this 
lotice  is  John  Schmerfeld,  U.S.  Fish  and 
iVildlife  Service,  Virginia  Field  Office  at 
}669  Short  Lane,  Gloucester,  Virginia 
23061. 

Authorily:  The  authority  for  this  action  is 
the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1980,  as 
imended  ("CERCLA"),  42  U.S.C. 

Dated:  May  8,  2001. 
Linda  J.  Repasky, 

Acting  Regional  Director,  Region  5,  U.S.  Fish 

and  Wildlife  Service. 

FR  Doc.  01-13652  Filed  5-30-01;  8:45  am] 

HLUNQ  CODE  4310-55-U 


[>EPARTMENT  OF  THE  INTERIOR 

Fish  and  Wiidiife  Service 

Marine  Mammai  Annuai  Report 
Availabiiity,  Caiendar  Years  1997  and 
1998 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  marine 

mammal  annual  reports  for  calendar 

years  1997  and  1998. 

SUIMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  and  the  Biological 
Resources  Division  of  the  U.S. 
Geological  Survey,  have  issued  our  1997 
and  1998  annual  reports  on  marine 
mammals  under  the  jurisdiction  of  the 
U.S.  Department  of  the  Interior,  as 
required  by  section  103(f)  ofthe  Marine 
Mammal  Protection  Act  of  1972.  Our 
reports  are  for  January  1  to  December 
31, 1997,  and  January  1  to  December  31, 
1998.  We  submitted  the  reports  to 
Congress  on  May  2,  2001.  By  this  notice, 
we  are  informing  you,  the  public,  that 
the  reports  are  available  and  that  copies 
may  be  obtained  on  request  to  the  U.S. 
Fish  and  Wildlife  Service. 
ADDRESSES:  You  should  submit  written 
requests  for  copies  to:  Publications  Unit, 
U.S.  Fish  and  Wildlife  Service,  National 
Conservation  Training  Center,  Route  1 , 
Box  1666,  Shepherd  Grade  Road, 
Shepherdstown,  WV  25443.  You  may 
also  contact  that  office  by  telephone  at 
(304)  876-7203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Horwath,  Division  of  Fish  and 
Wildlife  Management  Assistance  in 
Arlington,  Virginia  at  telephone  (703) 
358-1718. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  the  Interior  is  responsible 
for  eight  species  of  marine  mammals,  as 
assigned  by  the  Marine  Mammal 
Protection  Act  of  1972.  These  species 
are  polar  bear,  sea  and  marine  otters. 


walrus,  three  species  of  manatee,  and 
dugong.  Administrative  actions 
discussed  in  our  two  reports  include 
appropriations,  marine  mammals  in 
Alaska,  endangered  and  threatened 
marine  mammal  species,  law 
enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Continent  Shelf  environmental 
studies  and  international  activities. 

Dated:  May  21,  2001. 
Roliert  Batky, 

Acting  Assistant  Director — Fisheries  and 
Habitat  Conservation. 
(FR  Doc.  01-13591  Filed  5-30-01;  8:45  am] 

MLUNG  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
[CA-160-1220-PG] 

Santa  Rosa  and  San  Jacinto  Mountains 
National  Monument  Advisory 
Committee;  Notice  of  Intent  to 
Establish  and  Call  for  Nominations 

AGENCIES:  Biu^au  of  Land  Management, 
Interior;  Forest  Service,  Agriculture. 
ACTION:  Notice  of  intent  to  establish  and 
call  for  nominations  for  the  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument  Advisory  Committee  under 
the  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument  Act  of 
2000,  Public  Law  106-351  (16  U.S.C. 
431  note). 

SUMMARY:  The  Santa  Rosa  and  San 
Jacinto  Moimtains  National  Monument 
Act  of  2000  (Act)  requires  the 
Secretaries  of  Interior  and  Agriculture  to 
establish  a  National  Monument 
Advisory  Committee  (Committee)  to 
advise  them  on  resource  management 
issues  associated  with  the  Santa  Rosa 
and  San  Jacinto  Mountains  National 
Monument.  This  notice  requests  the 
public  to  submit  nominations  for 
membership  on  the  Committee.  The 
Committee  will  be  managed  under  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

DATES:  Submit  nominations  to  one  of 
the  addresses  listed  below  no  later  than 
July  2,  2001. 

ADDRESSES:  Send  nominations  to: 
Advisory  Committee  Nominations,  Mr. 
James  G.  Kenna,  Bureau  of  Land 
Management,  P.O.  Box  581260,  North 
Palm  Springs,  California  92258,  760- 
251-4800  or  Mr.  Fran  Colwell,  Forest 


Service,  1824  S.  Commercenter  Circle, 
San  Bernardino,  California  92408,  909- 
884-6634  x  3144. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  G.  Kenna,  Bureau  of  Land 
Management,  760-251-4800  or  Mr.  Fran 
Colwell,  Forest  Service,  909-884-6634  x 
3144. 

SUPPLEMENTARY  INFORMATION:  As 
directed  by  the  Act,  the  Secretary  ofthe 
Interior  and  the  Secretary  of  Agriculture 
are  jointly  establishing  an  advisory 
committee  for  the  Santa  Rosa  and  San 
Jacinto  Moimtains  National  Monument 
(Monimient).  The  Committee's  purpose 
is  to  advise  the  Secretaries  with  respect 
to  the  preparation  and  implementation 
of  a  management  plan  for  the 
Monument.  The  Committee  will  meet 
periodically  at  the  request  of  the 
designated  Federal  officer,  or  his  or  her 
designee,  to  gather  and  analyze 
information,  conduct  studies  and  field 
examinations,  hear  public  testimony, 
ascertain  facts,  and,  in  an  advisory 
capacity  only,  develop 
recommendations  concerning  planning 
for  the  management  and  uses  of  the 
National  Monument.  The  Committee 
will  normally  meet  twice  annually,  but 
in  no  case  less  than  once  aimually. 
Additional  meetings  may  be  called  by 
the  designated  Federal  officer  or  his  or 
her  designee  in  connection  with  special 
needs  for  advice.  A  Conmiittee 
Chairperson  and  Vice  Chairperson  will 
be  elected  by  the  Committee  from 
among  its  members  annually. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Committee.  Individuals  may 
nominate  themselves  for  Committee 
membership.  You  may  obtain 
nomination  forms  from  the  BLM  or 
Forest  Service  by  contacting  the 
individuals  listed  in  ADDRESSES  above. 
To  make  a  nomination,  you  must  submit 
a  completed  nomination  form,  letters  of 
reference  fitim  the  represented  interests 
or  organizations,  and  any  other 
information  that  speaks  to  the 
nominee's  qualifications,  to  the  offices 
listed  above.  You  may  make 
nominations  for  the  following  categories 
of  interest,  as  specified  in  the  Act:  (1)  A 
representative  with  expertise  in  natural 
science  and  research  selected  from  a 
regional  college  or  imiversity;  (2)  a 
representative  of  the  California 
Department  of  Fish  and  Game  or  the 
California  Department  of  Parks  and 
Recreation;  (3)  a  representative  of  the 
County  of  Riverside,  California;  (4)  a 
representative  from  each  of  the 
following  cities:  Palm  Springs, 
Cathedral  City,  Rancho  Mirage,  La 
Quinta,  Palm  Desert,  and  Indian  Wells; 
(5)  a  representative  of  the  Agua  Caliente 
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Band  of  Cahuilla  Indians;  (6)  a 
representative  of  the  Coacliella  Valley 
Mountciins  Conservancy;  (7)  a 
representative  of  a  local  conservation 
organization;  (8)  a  representative  of  a 
local  developer  or  builder  organization; 
(9)  a  representative  of  the  Winter  Park 
Authority;  and  (10)  a  representative  of 
the  Pinyon  Community  Council. 
Nominations  to  the  Committee  should 
describe  and  document  the  proposed 
member's  qualifications  for  membership 
on  the  Advisory  Committee. 

Conmiittee  members  will  be 
appointed  to  serve  3-year  terms,  except 
that,  of  the  members  first  appointed, 
one-third  of  the  members  shall  be 
appointed  for  a  term  of  1  year  and  one- 
third  of  the  members  shall  be  appointed 
for  a  term  of  2  years.  All  members  will 
serve  without  pay  but  will  be 
reimbursed  for  travel  and  per  diem 
expense  at  current  rates  for  government 
employees  imder  5.  U.S.C.  5703. 

Appointments  to  the  Committee  will 
be  made  by  the  Secretary  of  the  Interior 
with  the  concurrence  of  the  Secretary  of 
Agriculture. 

Dated:  May  22.  2001. 
Tim  Salt, 

California  Desert  District  Manager,  Bureau 
of  Land  Management. 

Dated:  May  22.  2001. 
Paul  Weeden, 

Acting  Forest  Supervisor,  San  Bernardino 
National  Forest. 
[FR  Doc.  01-13693  Filed  5-30-01;  8:45  am) 

BILLING  COOE  4310-33-^ 


DEPAFrrMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[10-080-1 21 0-PG] 

Upper  Columbia — Salmon  Clearwater 
District,  Idaho;  Notice  of  Resource 
Advisory  Council  Meeting 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
meeting  of  the  Upper  Columbia — 
Salmon  Clearwater  District  Resource 
Advisory  Council  (RAC)  on  Wednesday, 
June  13,  2001  and  Thursday,  June  14, 
2001  in  Missoula,  Montana. 

Agenda  items  include:  fire  and  fuels 
management;  election  of  officers;  and 
identification  of  fut\ire  issues.  The 
meeting  will  begin  at  1:00  p.m.  (MDT), 
June  13,  2001  at  the  C'mon  Inn,  2775 
Expo  Parkway,  Missoula,  Montana.  The 
public  may  address  the  Council  during 


the  public  comment  period  fi-om  3:00 
p.m.-3:30  p.m.  on  June  13,  2001. 
SUPPLEMENTARY  INFORMATION:  All 
Resource  Advisory  Coimcil  meetings  are 
open  to  the  public.  Interested  persons 
may  make  oral  statements  to  the 
Council,  or  written  statements  may  be 
submitted  for  the  Coimcil's 
consideration.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per-person  time  limit  may 
be  established  by  the  District  Manager. 

The  Council's  responsibilities  include 
providing  recommendations  concerning 
long-range  plaiming  and  establishing 
resource  management  priorities. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Graf  (208)  769-5004. 

Dated:  May  18,  2001. 
Ted  Graf, 

Acting  District  Manager. 
[FR  Doc.  01-13590  Filed  5-30-01;  8:45  amj 

BILLING  COOe  4310-OO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-05(M)1-1430-ES;  AZA  31132] 

Arizona:  Notice  of  Realty  Action; 
Classification  of  Public  Land  for 
Recreation  and  Public  Purposes  Lease 
or  Conveyance,  Yuma  County,  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice  of  realty  action. 

SUMMARY:  The  following  described 
public  land  in  Yiuna  County  has  been 
examined  and  foimd  suitable  for 
classification  for  lease  or  conveyance 
imder  the  Recreation  and  Public 
Purposes  (R&PP)  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  In  accordance  with 
section  7  of  the  "Taylor  Grazing  Act,  43 
U.S.C.  315f,  and  Executive  Order  No. 
6910,  the  described  land  is  hereby 
classified  for  disposal  by  R&PP 
conveyance.  Public  land  affected  is 
identified  as  follows: 

Gila  and  Salt  River  Meridian,  Yuma  County, 
Arizona 

T.  9  S..  R.  22  W.. 
Sec.  9.  SV2SWV«. 
The  area  described  contains  80  acres. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Yuma  (City),  Arizona,  has  filed  an 
R&PP  application  to  construct  a 
Regional  Public  Works  Operation 
Facility  that  will  provide  wastewater 
collection  and  treatment  for  existing  and 
new  development  in  the  East  Mesa 
Area.  This  land  is  identified  in  the 
Yuma  District  Resource  Management 
Plan,  as  amended,  as  having  potential 


for  disposal.  Lease  or  conveyance  of  the 
land  for  recreation  or  public  purposes 
would  be  in  the  public  interest.  The 
lease  or  conveyance,  when  issued,  will 
contain  the  following  terms,  conditions, 
and  reservations: 

1 .  The  provisions  of  the  Recreation 
and  Public  Piuposes  Act  and  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States.  (Act  of  August  30, 
1890  [43  U.S.C.  945]) 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  regulations  to  be 
established  by  the  Secretary  of  the 
Interior. 

4.  Those  rights  for  a  public  highway 
that  may  have  been  granted  by  Congress 
pursuant  to  the  Act  of  July  26, 1866, 43 
U.S.C.  (repealed  1976)  (AZA  6389). 

5.  Those  rights  for  a  100-foot- wide 
public  road  right-of-way,  known  as  the 
"Area  Service  Highway"  (AZA  23977). 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  imder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Piuposes  Act, 
leasing  imder  the  mineral  leasing  laws, 
and  material  disposal  laws.  For  a  period 
of  45  days  from  the  date  of  publication 
of  this  notice  in  the  Federal  Register, 
interested  people  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  land 
to  the  Field  Manager,  Yuma  Field 
Office,  2555  E.  Gila  Ridge  Road,  Yuma, 
Arizona  85365. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
works  operation  facility.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  Bureau  of  Land 
Management  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  public  works  operation 
facility.  Any  adverse  comments  will  be 
reviewed  by  the  Arizona  State  Director. 
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In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Rodriguez,  Realty  Specialist, 
Yuma  Field  Office,  2555  E.  Gila  Ridge 
Road,  Yuma,  Arizona  85365,  telephone 
(520)317-3213. 

Dated:  May  16,  2001. 
Maureen  A.  M errell. 

Assistant  Field  Manager,  Business  and  Fiscal 
Services/Acting  Field  Manager. 
[FR  Doc.  01-13589  Filed  5-30-01;  8:45  am] 
HLUNO  COOE  431 0-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Rectamatlon 

Ref>ewal  of  the  Grassland  Bypass 
Project,  Fresno,  Merced,  and 
Stanislaus  Counties,  Caltfomia 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  the  final 

enviroimiental  impact  statement/ 

environmental  impact  report  (Final  EIS/ 

EIR). 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act, 
the  Bureau  of  Reclamation 
(Reclamation)  and  the  San  Luis  and 
Delta-Mendota  Water  Authority 
(Authority)  prepared  a  joint  Final  EIS/ 
EIR  for  the  renewal  of  the  Grassland 
Bypass  Project  through  2009.  Since 
October  1996,  the  current  Grassland 
Bypass  Project  has  significantly 
improved  the  quality  of  water  in  more 
than  93  miles  of  channels  used  to 
deliver  water  to  wetland  habitat  areas  in 
central  California,  while  sustaining  the 
agricultural  economy  of  the  Grassland 
Eh-ainage  Area.  Action  taken  by 
Reclamation  would  continue  the  Project 
through  December  2009.  The  Final  EIS/ 
EIR  addresses  the  potential 
environmental  impacts  expected  to 
result  from  renewal  of  this  Project  and 
two  alternatives. 

DATES:  Reclamation  will  not  make  a 
decision  on  the  proposed  action  until  30 
days  after  release  of  the  Final  EIS/EIR. 
After  the  30-day  waiting  period. 
Reclamation  will  complete  a  Record  of 
Decision  (ROD).  The  ROD  will  state  the 
action  that  will  be  implemented  and 
will  discuss  all  factors  leading  to  the 
decision. 

ADDRESSES:  Copies  of  the  Final  EIS/EIR 
may  be  requested  from  Mr.  Michael 
Delamore,  Bureau  of  Reclamation,  1213 


N  Street,  Fresno,  California  93721; 
telephone  (559)  487-5039;  e-mail: 
mdelamoredmp.usbr.gov.  The 
Executive  Summary  for  the  Final  EIS/ 
EIR  will  be  posted  on  the  Internet  at 
http://www.mp.usbr.gov.  Seethe 
SUPPLEMENTARY  INFORMATION  section  for 
locations  where  copies  of  the  Final  EIS/ 
EIR  are  available  for  public  inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Delamore,  at  the  address  listed 
above,  or  Mr.  Joe  McGahan,  Regional 
Drainage  Coordinator,  Summers 
Engineering  Inc.,  P.O.  Box  1122, 
Hanford,  California  93232;  telephone 
(559)  582-9237;  e-mail 
jmcgahandsummerseng.com. 

SUPPLEMENTARY  INFORMATION:  The 
purposes  of  the  Grassland  Bypass 
Project  are  to  (1)  continue  separation  of 
unusable  agricultural  drainwater 
discharged  from  the  Grassland  Drainage 
Area  from  wetland  water  supply 
conveyance  channels  for  the  period 
2001-2009,  and  (2)  facilitate  drainage 
management  that  maintains  the  viability 
of  agriculture  in  the  Grassland  Drainage 
Area  and  promote  continuous 
improvement  in  water  quality  in  the  San 
Joaquin  River. 

Under  the  Proposed  Action,  unusable 
agricultural  drainwater  from  about 
98,000  acres  of  prime  farmland  would 
continue  to  be  separated  from  wetland 
water  supply  channels  and  conveyed  to 
Mud  Slough,  a  tributary  of  the  San 
Joaquin  River.  The  monthly  and  aimual 
loads  of  selenium  and  other  constituents 
in  this  drainwater  would  be 
progressively  reduced  to  meet  water 
quality  requirements  in  the  river  that 
will  become  effective  in  2005  and  2010. 
The  term  of  this  Project  will  be  October 

1,  2001,  through  December  31,  2009. 
In  the  Final  EIS/EIR,  the  Proposed 

Action  is  compared  with  two 
alternatives:  a  No- Action  Alternative, 
and  the  Mud  Slough  Bypass  Alternative 
that  would  be  the  Grassland  Bypass 
Project  plus  the  construction  of  a  facility 
that  would  convey  drainwater  directly 
to  the  San  Joaquin  River.  The  latter 
alternative  would  remove  drainwater 
from  6  additional  miles  of  Mud  Slough 
and  discharge  it  into  the  San  Joaquin 
River  downstream  of  its  confluence  with 
the  Merced  River. 

Notice  of  the  Draft  EIS/EIR  was 
published  in  the  Federal  Register  on 
December  26,  2000  (65  FR  81545). 
Public  hearings  were  held  on  February 

2,  6,  and  7,  2001.  The  written  comment 
period  ended  February  27,  2001.  The 
Final  ElS/ElR  contains  responses  to  all 
comments  received  and  changes  made 
to  the  text  of  the  Draft  EIS/EIR  as  a 
result  of  those  comments. 


Copies  of  the  Final  EIS/EIR  are 
available  for  inspection  at  the  following 
locations: 

•  San  Luis  and  Delta-Mendota  Water 
Authority,  800  6th  Street,  Los  Banos, 
California  93635;  telephone:  (209)  82&- 
9696 

•  Bureau  of  Reclamation,  South- 
Central  California  Area  Office,  1243  N 
Street,  Fresno,  California  93721; 
telephone  (559)  487-5116 

•  Bureau  of  Reclamation,  Public 
Affairs  Office,  2800  Cottage  Way, 
Sacramento,  California  95825;  telephone 
(916) 978-5100 

•  Fresno  County  Public  Library, 
Government  Publications,  2420 
Mariposa  Street,  Fresno,  California 
93721;  telephone  (559)  488-3198 

•  Merced  County  Public  Library,  Los 
Banos  Branch,  1312  South  17th  Street, 
Los  Banos,  California  93635;  telephone 
(209)  826-5254 

•  University  of  California,  Berkeley, 
Water  Resources  Center  Archives,  410 
O'Brien  Hall,  Berkeley,  California 
94720;  telephone  (510)  642-2666 

•  Bureau  of  Reclamation,  Office  of 
Policy,  Room  7456, 1849  C  Street  NW.. 
Washington,  DC  20240;  telephone:  (202) 
208-4662 

•  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C  Street 
NW.,  Main  Interior  Building, 
Washington,  DC  20240-0001 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstan6es  in 
which  we  would  withhold  a 
respondent's  identity  ftt)m  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  May  24,  2001. 
Kirk.  C.  Rodgers, 

Acting  Regional  Director. 

(FR  Doc.  01-13617  Filed  5-30-01;  8;«5  am] 

BILUNG  C006  4310-MH-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

CALFED  Bay-Delta  Program  Policy 
Group 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  CALFED  Bay-Delta 
Program  Policy  Group  will  meet  on  June 
14,  2001.  The  agenda  for  the  Policy 
Group  meeting  will  include  discussions 
about  the  CALFED  Bay-Delta  Program's: 
Record  of  Decision  Commitments  and 
Accomplishments;  Year  2  Budget; 
Science  Program  Activities;  and  2001 
Funded  Projects.  This  meeting  is  open 
to  the  public.  Interested  persons  may 
make  oral  statements  to  the  CALFED 
Bay-Delta  Program  Policy  Group  or  may 
file  statements  for  consideration. 

DATES:  The  CALFED  Bay-Delta  Program 
Policy  Group  meeting  will  be  held  from 
9  a.m.  to  5  p.m.  on  Thursday,  J\me  14, 
2001. 

ADDRESSES:  This  meeting  will  meet  at 
the  Sacramento  Convention  Center, 
1400  J  Street,  Room  204,  Sacramento, 
CA  95814. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Breitenbach,  CALFED  Bay-Delta 
Program,  at  (916)  657-2666.  If 
reasonable  accommodation  is  needed 
due  to  a  disability,  please  contact 
Pauline  Nevins  at  (916)  657-2666  or 
TDD  (916)  653-6934  at  least  one  week 
prior  to  the  meeting. 

SUPPt^MENTARY  INFORMATION:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
resource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  govenunent  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system. 

One  area  of  Bay-Delta  management 
includes  a  joint  State-Federal  process  to 
develop  and  implement  long-term 
solutions  to  problems  in  the  Bay-Delta 
system  related  to  fish  and  wildlife, 
water  supply  reliabiUty,  natural 
disasters,  and  water  quality.  This  effort, 
the  CALFED  Bay-Delta  Program 
(Program),  is  being  carried  out  under  the 
direction  of  the  CALFED  Policy  Group. 

Dated:  May  18,  2001. 
Lowell  C:  Ploss, 
Acting  Regional  Director. 
(FR  Doc.  01-13607  Filed  5-30-01;  8:45  am] 

BNJJNQ  CODE  431 0-MP-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Reinstatement  with  changes  of  a 
previously  approved  collection  for 
which  approval  has  expired:  The 
National  Survey  of  Inmates  in  Local 
Jails. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  firom  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
July  30,  2001. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  p>ermitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  additional  information, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  please  write  to  Larry  Greenfeld, 
Acting  Director,  Bureau  of  Justice 
Statistics,  810  Seventh  St.  NW.. 
Washington,  DC  20531.  If  you  need  a 
copy  of  the  collection  instruments  with 
instructions,  or  have  additional 
information,  please  contact  Doris  James 
Wilson  at  (202)  616-3625. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 


previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  Form/Collection: 
The  National  Survey  of  Inmates  in  Local 
Jails. 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection: 
Forms:  SIJ-43(X)  CAPI  instrument;  and 
SIJ-50(X)  Sampling  Questioimaire. 
Corrections  Statistics,  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Individuals  and  households. 
Others:  State  and  local  governments. 
The  national  survey  will  include  an 
estimated  7,500  personal  interviews 
with  inmates  held  in  local  facilities.  The 
national  survey  will  include  a  full  scale 
implementation  of  the  CAPI 
questionnaire,  automated  data  control 
systems,  and  sample  selection 
instruments.  This  is  a  national  survey 
that  will  profile  jadl  inmates  nationwide 
to  determine  trends  in  inmate 
composition,  criminal  history,  drug 
abuse,  mental  and  medical  status,  gun 
use  and  crime,  and  inmate  activities 
while  in  jail.  Data  from  this  national 
survey  will  be  used  by  the  Bureau  of 
Justice  Statistics  in  published  reports 
and  the  U.S.  Congress,  Executive  Office 
of  the  President,  practitioners, 
researchers,  students,  the  media,  and 
others  interested  in  criminal  justice 
statistics.  No  other  collection  series 
provides  these  data. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
needed  for  an  average  respondent  to 
respond:  8,420  respondents — 7,500 
personal  interviews  each  taking  an 
average  1  hour  to  respond;  and  460  jails 
taking  */»  an  hour  to  provide  a  roster  of 
inmates;  and  460  jails  at  V*  an  hoiu-  to 
verify  the  roster. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,730  annual  burden  hours. 

ff  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 1331 
Pennsylvania  Ave.,  NW.,  National  Place 
Building,  Washington,  DC  20530. 

Dated:  May  24,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
[FR  Doc.  01-13588  Filed  5-30-01;  8:45  am] 
BILUNO  COOe  4410-1«-«l 
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DEPARTMENT  OF  JUSTICE 

jOffice  of  Justice  Programs 

Agency  Intormation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

JACTION:  Notice  of  information  collection 
der  review;  new  collection  census  of 
ibal  justice  agencies. 

The  Department  of  Justice,  Office  of 
ustice  Programs,  biu^au  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
^view  and  clearance  in  accordance 
Iwith  the  Paperwork  Reduction  Act  of 
[1995.  This  proposed  information 

Eollection  is  published  to  obtain 
omments  from  the  public  and  affected 
BBncies.  Comments  are  encouraged  and 
11  be  accepted  for  "sixty  days"  until 
y  30,  2001. 
I    If  you  have  additional  comments, 
jsuggestions,  or  need  a  copy  of  the 
broposed  information  collection 
Instnmdent  with  instructions  or 
additional  information,  please  contact 
Ellen  Wesley,  (202)  616-3558,  Office  of 
Budget  and  Management  Services, 
Office  of  Justice  programs,  U.S. 
Department  of  Justice,  810  Zth  Street, 
NW,  Washington,  DC  20531. 
I    Written  comments  and  suggestions  for 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  on  or  more 
^f  the  following  four  points: 
I    (1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Function  of  the  agency,  including 
Whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
ncluding  the  validity  of  the 
tnethodology  and  assumptions  used; 
j    (3)  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

\    (4)  Minimize  the  burden  of  the 
Collection  of  information  on  those  who 
^  to  respond,  including  through  the 
use  of  appropriate  automated, 
^ectronic,  mechanical,  or  other 
technological  collection  techniques  or 
Other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  Infonnation  Collection: 
ew  Collection. 

(2)  The  Title  of  the  Form/Collection: 
Census  of  Tribal  Justice  Agencies. 

(3)  The  Agency  Form  Number,  if  any, 
■md  the  Applicable  Component  of  the 


I 


Department  Sponsoring  the  Collection: 
The  form  number  is  CTJAOl,  Bureau  of 
Justice  Statistics,  United  States 
Department  of  Justice. 

(4)  Affected  Public  who  will  be  asked 
or  Required  to  Respond,  as  well  as  a 
Brief  Abstract:  Primary:  Tribal 
Government. 

(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Estimated  for  an  Average  Respondent  to 
Respond/Reply:  It  is  estimated  that  556 
respondents  will  complete  a  20  minute 
survey  for  CTJAOl. 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  with  the 
Collection:  The  total  hour  burden  to 
complete  the  survey  is  185  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place  Building,  1331 
Pennsylvania,  NW,  Washington,  DC 
20530,  or  via  facsimile  at  (202)  514- 
1534. 

Dated:  May  25,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
[FR  Doc.  01-13670  Filed  5-30-01:  8:45  am) 
BNJJNQ  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Deaths  In  Custody, 
2001 

ACTION:  Notice  of  information  collection 
under  review;  revision  of  a  currently 
approved  collection. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  eiffected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
July  30,  2001. 

If  you  have  additional  comments, 
suggestions,  or  additional  information, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  please  write  to  Lawrence  A. 
Greenfeld,  Acting  Director,  Bureau  of 
Justice  Statistics,  810  Seventh  St.  NW, 


Washington,  DC  20531.  If  you  need  a 
copy  of  the  collection  instruments  with 
instructions,  or  have  additional 
information,  please  contact  Christopher 
Miimola  at  (202)  307-5995,  or-via 
facsimile  at  202-514-1757.  Request 
written  comments  and  suggestions  from 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
infonnation  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection. 
Revision  of  a  currently  approved 
collection. 

(2)  The  Title  of  the  Form/Collection: 
Deaths  In  Custody,  2000 — 

Quarterly  Siunmary  of  Inmate  Deaths 
in  State  Prison; 

State  Prison  Inmate  Death  Report; 

Quarterly  Summary  of  Deaths  in  State 
Juvenile  Residential  Facilities; 

State  Juvenile  Residential  Death 
Report 

Quarterly  Report  on  Inmates  Under 
Jail  Jurisdiction; 

Annual  Summary  on  Inmates  Under 
Jail  Jurisdiction; 

Quarterly  Report  on  Inmates  in 
Private  and  Multi-Jurisdiction  Jails; 

Annual  Summary  on  Inmates  in 
Private  and  Multi-Jurisdiction  Jails. 

(3)  The  Agency  Form  Number  and  the 
Applicable  Component  of  the 
Department  Sponsoring  the  Collection. 
Forms:  NPS-4,  NPS-4A,  NPS-5.  NPS- 
5A,  CJ-9,  CJ-9A,  CJ-10  and  CJ-IOA. 
Corrections  Statistics  Unit,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  Public  who  will  be  asked 
to  Respond,  as  well  as  a  Brief  Abstract: 
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Primary:  Local  jail  administrators,  (one 
reporter  from  each  of  the  3,083  local  jail 
jurisdictions  in  the  United  States),  State 
prison  administrators  (one  reporter  from 
each  of  the  50  States  and  the  District  of 
Columbia)  and  State  juvenile 
correctional  administrators  (one  reporter 
from  each  of  the  50  States  and  the 
District  of  Columbia)  responsible  for 
keeping  records  on  inmates  will  be 
asked  to  provide  information  for  the 
following  categories:  (a)  During  each 
reporting  quarter,  the  number  of  deaths 
of  persons  in  their  custody;  and 

(d)  As  of  January  1  and  December  31 
of  each  reporting  year,  the  number  of 
male  and  female  inmates  in  their 
custody  (local  jails  only);  and 

(c)  Between  January  1  and  December 
31  of  each  reporting  year,  the  number  of 
male  and  female  inmates  admitted  to 
their  custody  (local  jails  only):  and 

(d)  The  name,  date  of  birth,  gender, 
race/ethnic  origin,  and  date  of  death  for 
each  inmate  who  died  in  their  custody 
during  each  reporting  quarter;  and 

(e)  The  admission  date,  legal  status, 
and  current  offenses  for  each  inmate 
who  died  in  their  custody  during  the 
reporting  quarter;  and 

(f)  Whether  or  not  an  autopsy  was 
conducted  by  a  medical  examiner  or 
coroner  to  determine  the  cause  of  each 
inmate  death  that  took  place  in  their 
custody  during  the  reporting  quarter; 
and 

(g)  The  location  and  cause  of  each 
inmate  death  that  took  place  in  their 
custody  during  the  reporting  quarter; 
and 

(h)  In  cases  where  the  cause  of  death 
was  illness/natural  causes  (including 
AIDS),  whether  or  not  the  cause  of  each 
inmate  death  was  the  result  of  a  pre- 
existing medical  condition,  and  whether 
or  not  die  inmate  had  been  receiving 
treatment  for  that  medical  condition; 
and 

(i)  In  cases  where  thie  cause  of  death 
was  accidental  injury,  suicide,  or 
homicide,  when  and  where  the  incident 
causing  the  inmate's  death  took  place. 

As  part  of  the  conference  agreement 
for  FY2000  appropriations,  the  Bureau 
of  Justice  Statistics  was  directed  by  the 
U.S.  Congress  "to  implement  a 
volimtary  annual  reporting  system  of  all 
deaths  occvirring  in  law  enforcement 
custody."  BJS  received  0MB  approval  to 
conduct  such  an  annual  collection 
(0MB  No.  1121-0249).  In  the  time  since 
submitting  that  collection  for  OMB 
approval,  the  President  signed  The 
Deaths  in  Custody  Act  of  2000  into  law 
(PL  106-297).  To  comply  with  PL  106- 
297's  new  requirement  for  a  quarterly 
collection  of  inmate  death  data  from 
local  jails.  State  prisons,  juvenile 
facilities  and  police  custody,  BJS  is  now 


submitting  for  clearance  the  following 
series  of  forms:  NPS-4,  NPS-4A,  NPS- 
5,  NPS-5A,  CJ-9.  CJ-9A.  CJ-10,  and  CJ- 
lOA. 

This  collection  will  supplement  the 
annual  data  on  prison  inmate  deaths 
which  the  Bureau  of  Justice  Statistics 
already  collects  as  part  of  the  National 
Prisoners  Statistics  program  and  the 
National  Corrections  Reporting  Program. 
The  Bureau  of  Justice  Statistics  will  use 
this  new  information  to  publish  an 
aimual  report  on  deaths  in  custody.  The 
report  will  be  made  available  to  the  U.S. 
Congress,  Executive  Office  of  the 
President,  practitioners,  researchers, 
students,  the  media,  and  others 
interested  in  criminal  justice  statistics 
and  data. 

(5)  An  Estimate  of  the  Total  Number 
of  Respondents  and  the  Amount  of  Time 
Needed  for  an  Average  Respondent  To 
Respond  Is  Broken  Down  as  Follows: 

The  total  niunber  of  respondents  for 
this  information  collection  is  3,185  and 
the  time  per  survey  is  as  follows: 

Local  jails/quarterly — 3,083  respondents 
(average  response  time  =  5  minutes  -t- 
30  minutes  per  reported  death) 

Local  jails/annual — 3,083  respondents 
(average  response  time  =  15  minutes) 

State  prisons/quarterly — 51  respondents 
(average  response  time  =  5  minutes) 

State  prisons/quarterly  addendum/ 
quarterly — 51  respondents  average 
response  time  =  30  minutes  per 
reported  death) 

State  juvenile  corrections/quarterly — 51 
respondents  (average  response  time  = 
5  minutes) 

State  juvenile  corrections  addendum/ 
quarterly — 51  respondents  (average 
response  time  =  30  minutes  per 
reported  death) 

(6)  An  Estimate  of  the  Total  Public 
Burden  (in  hours)  Associated  With  the 
Collection:  3,802  aimual  burden  hours. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E,  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  National  Place, 
Suite  1220, 1331  Pennsylvania  Avenue, 
NW  Washington,  DC  20530. 

Dated:  May  24,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 

Department  of  Justice. 

[FR  Doc.  01-13671  Filed  5-30-01;  8:45  am] 

BILUNG  CODE  4410-1»-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  15,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  dociunentation,  may  be 
obtsdned  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ESA,  and  PWBA  contact  Marlene 
Howze  ((202)  219-8904  or  email  to 
Howze-Marlene@dol.gov].  To  obtain 
documentation  for  ETA,  MSHA,  OSHA, 
and  VETS  contact  Darrin  King  ((202) 
693-4129  or  by  E-Mail  to  King- 
Darrin@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed  ' 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropmt»-eutomated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
ctirrently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  Report  on  Occupational 
Employment. 

OMB  Number:  1220-0042. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  and 
State,  Local  or  Tribal  Government. 
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Frequency:  Annually. 

Number  of  Respondents:  317,492. 

Number  of  Annual  Responses: 
317,492. 

,    Estimated  Time  Per  Response:  45 
ininutes. 

Total  Burden  Hours:  238,119. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description;  The  Occupational 
Employment  Statistics  (OES)  survey  is  a 
Federal/State  establishment  survey  of 
Wage  and  salary  workers  designed  to 
iproduce  data  on  current  occupational 
employment  and  wages.  OES  survey 
data  assists  in  the  development  of 
Employment  and  training  programs 
established  by  the  Workforce 
Investment  Act  (WIA)  of  1998.  The  WLA 
replaced  the  Job  Training  Partnership 
Act  (JTPA)  of  1982,  and  the  Perkins 
Vocational  Education  Act  of  1984. 

WIA  mandates  that  the  Secretary  of 
l^bor  shall  oversee  the  development, 
Maintenance,  and  continuous 
improvement  of  a  nationwide 
Bmployment  statistics  system  of 
Bmplojrment  statistics  that  include — 
"(A)  statistical  data  from  cooperative 
istatistical  survey  projection  programs 
land  data  from  administrative  reporting 
system  that,  taken  together,  enumerate. 


estimate,  and  project  employment 
opportimities  and  conditions  at 
national.  State  and  local  levels  in  a 
timely  manner,  including  statistics  on — 
(ii)  industrial  distribution  of 
occupations,  as  well  as  current  and 
projected  employment  opportunities, 
wages,  benefits  (where  data  is  available), 
and  skill  trends  by  occupation  and 
industry,  with  particular  attention  paid 
to  State  and  local  conditions;" 

Ira  L.  Mills, 

Department  Clearance  Officer. 

[FR  Doc.  01-13613  Filed  5-30-01;  8:45  am] 

BILUNO  COOe  4S10-24-4I 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Trade  Adjustment  Assistance 
Program;  Designation  of  Certifying 
Officers 

agency:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  designation  of 
certifying  officers. 

SUMMARY:  The  trade  adjustment 
assistance  program  operates  imder  the 
Trade  Act  of  1974  to  furnish  program 
benefits  to  domestic  workers  adversely 


affected  in  their  employment  by  imports 
of  articles  which  are  like  or  are  directly 
competitive  with  articles  produced  by 
the  firm  employing  the  workers.  The 
North  American  Free  Trade  Agreement- 
Transitional  Adjustment  Assistance 
amended  the  Trade  Act  of  1974  to 
provide  assistance  to  workers  impacted 
by  a  shift  in  production  from  the 
workers'  firm  to  Mexico  or  Canada,  or 
increased  company  or  customer  imports 
from  Mexico  or  Ceuiada  of  articles  like 
or  directly  competitive  with  those 
produced  by  the  workers'  firm.  Workers 
become  eligible  for  program  benefits 
only  if  the  worker  group  is  certified 
imder  the  Act  as  eligible  to  apply  for 
adjustment  assistance.  From  time  to 
time  the  agency  issues  an  Order 
designating  officials  of  the  agency 
authorized  to  act  as  certifying  officers. 
Employment  and  Training  Order  No. 
1-01,  was  issued  to  revise  the  listing  of 
officials  designated  as  certifying 
officers,  superseding  the  previous 
Order.  Employment  and  Training  Order 
No.  1-01,  is  published  below. 

Signed  at  Washington,  DC,  this  10th  day  of 
May  2001. 
Raymond ).  Uhalde, 

Deputy  Assistant  Secretary  of  Labor, 
Employment  and  Training  Administration. 

BOUNQ  COOE  4S10-30-M 
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U.    S.    Liep^rtment   of   Labor 

Employment  •nd  Training  Ad«inistr«tioo 
Washington,  O.C.  20210 

ClASSIflCATION 

TAA 

C08RESPON0ENCE  SYMBOL 
OAS 

Zf.rr 

February   34,    2001 

DIRECTIVE 
TO: 

mm 

SUBJECT 


EMPLOYMENT  AND  TRAINING  ORDER  NO. 1-01 
NATIONAL  AND. REGIONAL  OFFICES 


^YMOf 
Depucy^'Assistafcit  Secretary  of  Labor 
for  EmployTT\ent  and  Training 

Trade  Adjustment  Assistance  Program  (Trade  Act  of 
1974)  --  Designation  of  Certifying  Officers 

1.  Purpose .   To  designate  certifying  officers  to  carry  cut 
functions  required  for  the  worker  adjustment  assistance  programs 
under  the  Trade  Act  of  1974,  as  amended,  the  1993  North  Arrierican 
Free  Trade  Agreement  Implementation  Act,  and  the  certification 
regulations  in  the  Code  of  Federal  Regulations  at  Title  29,  Part 
90. 

2.  Directives  Affected.   Employment  and  Training  Order  Nc .  1-94, 
August  29,  1994  (59  FR  46671  (Septerber  9,  1994)),  is  superseded. 


3.   Bacicaround.   Persons  designated  as  certifying  officers 
vested  with  certain  authority  and  assigned  responsibiiitie 
the  Trade  Act  of  1974,  as  amended,  the  1993  North  American 
Trade  Agreement  Implementation  Act,  and  29  CFR  Part  90.   S 
authority  and  responsibilities  particularly  include  making 
determinations  and  issuing  certifications  with  respect  to 
eligibility  of  groups  of  worlcers  to  apply  for  adjustment 
assistance  under  the  Act  and  the  program  benefit  regulatio 
20  CFR  Part  617.   The  operating  instructions  for  the  trans 
adjustment  assistance  provisions  of  North  American  Free  Tr 
Agreement  Implementation  Act  are  contained  in  General' 
Administration  Letter  (GAL)  7-94  and  changes  1,  2,  and  3. 
Secretary  of  Labor's  Order  3-81,  June  1,  1961  (46  FR  31117 
(June  12,  1981) ) -- 

delegated  authority  and  assigned  responsibility 
to  the  Assistant  Secretary  for  Employment  and 
Training  for  coordinating,  monitoring,  and 
insuring  that  the  functions  of  the  Secretary  of 
Labor  under  the  Trade  Act  of  1974,  are  carried 
out,  including  but  not  limited  to  .  .  . 
[d]eveloping  and  promulgating  program 
performance  standards  relating  to  the  conduct 
of  certification  investigations,  public 
hearings,  issuance  of  notice  of  certification 


are 
s  under 
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decisions,  delivery  of  program  benefits,  and 
other  processes  involved  in  the  administration 
of  the  trade  adjustment  assistance  program 

*  *  *  land]   [d] etermining  eligibility  of  groups 
of  workers  to  apply  for  adjustment  assistance 

*  *  *  . 

4.   Designation  of  Officials.   By  virtue  of  the  author-ity  vested 
in  me  by  the  Secretary's  Order  3-81,  the  following  officials  of 
the  Employment -aHd  Training  Administration,  United  States 
Department  of  Labor,  are  hereby  designated  as  certifying  officers 
for  the  trade  adjustment  assistance  programs. 

a.  Edward  A.  Tomchick,  Director,  Division  of  Trade 
Adjustment  Assistance,  or  in  the  absence  of  the  Director, 
any  person  designated  by  the  Assistant  Secretary  to  act  on 
the  Director's  behalf. 

b.  Linda  G.  Poole,  Program  Analyst,  Division  of  Trade 
Adjustment^  Assistance 

<f .     Curtis  K.  Kocser,  Program  Analyst,  Division  of  Trade 
Adjustment  Assistance  - 


The  foregoing  designated  certifying  officers  are  delegated 
authority  and  assigned  responsibility,  subject  to  the  ger.eral 
and  control  of  the  Assistant  Secretary  and  Depucy 
Secretaries  of  the  Employment  and  Training 
Administration  and  Managers  of  the  Division  of  Trade  Adjustment 
Assistance,  to  carry  out  the  duties  and  functions  of  certifying 
officers  under  the  Trade  Act  of  1974,  as  amended,  and  29  CFR  Part 
90  . 


direct  ion 
Ass  istant 


Effective  Date 


[FR  Doc.  01-13614  Filed  5-30-01;  8:45  am] 

BILUNO  CODC  451&-30-C 


This  Order  is  effective  on  date  of  issuance 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 79(2001)] 

Methylene  Chloride  Standard  (29  CFR 
1910.1052);  Extension  of  the  Office  of 
Management  and  Budget's  (0MB) 
Approval  of  the  Information-Collection 
(Paperworic)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  conunent. 

SUMMARY:  OSHA  solicits  comments 
concerning  its  request  to  extend  OMB 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  Methylene  Chloride  Standard  (29 
CFR  1910.1052). 

DATES:  Submit  written  comments  on  or 
before  July  30,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0179(2001),  OSHA.  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3641.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2444.  A  copy  of  the  Agency's 
Information-CoUection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  the  Methylene 
Chloride  Standard  is  available  for 
inspection  and  copying  in  the  docket 
Office  or  by  requesting  a  copy  from 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  hitemet  at  http:// 
www.osha.gov/comp-links.html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 


instruments  are  understandable,  and 
OSHA"s  estimate  of  the  information- 
collection  burden  is  correct. 

The  information-collection 
requirements  specified  in  the  methylene 
chloride  (MC)  Standard  protect 
employees  from  the  adverse  health 
effects  that  may  result  from  exposure  to 
MC.  In  terms  of  burden-hovu"  estimates, 
the  major  information-collection 
requirements  in  the  MC  Standard 
include  employee  exposure  monitoring, 
notifying  employees  of  their  MC 
exposiu^s,  admhiistering  medical 
examinations  to  employees,  providing 
examining  physicians  with  specific 
program  and  employee  information, 
ensuring  that  employees  receive  a  copy 
of  their  medical-examination  results, 
maintaining  employees'  exposure- 
monitoring  and  medical-examination 
records  for  specific  periods,  and 
providing  access  to  these  records  by 
OSHA,  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
affected  employees,  and  their 
authorized  representatives. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

in.  Proposed  Actions 

OSHA  is  requesting  to  extend  OMB 
approval  of  the  coUection-of- 
information  requirements  in  the  MC 
Standard.  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice,  and  will  include  this 
siunmary  in  its  request  to  OMB  to 
extend  the  approval  of  this  information- 
collection  requirements. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Methylene  Chloride. 

OMB  Number:  1218-0179. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  92,000. 


Frequency  of  Response:  Occasionally. 

Average  Time  Per  Response:  Varies 
from  1  hoiu-  for  administering  a  medical 
examination  to  5  minutes  to  maintain  an 
employee's  medical  or  exposure  record. 

Estimated  Total  Burden  Hours: 
524,615  hours. 

Estimated  Cost  (Operation  and 
Maintenance):  $46,248,000. 

IV.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506), 
Secretary  of  Labor's  Order  3-2000  (65 
FR  50017). 

Signed  at  Washington,  DC  on  May  24, 
2001.  ^ 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 
(FR  Doc.  01-13648  Filed  5-30-01;  8:45  am) 

BILLING  CCOE  4610-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Dccltet  No.  ICR-1 21 8-0206(2001)] 

Standard  on  Grain  Handling  Facilities; 
Extension  of  the  Office  of  Management 
and  Budget's  (OMB)  Approval  of  an 
Information-Collection  (Paperworic) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  an  opportxmity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  the  proposed  extension  of 
the  information-collection  requirements 
contained  in  the  Standard  on  Grain 
Handling  Facilities,  29  CFR  1910.272. 

DATES:  Submit  written  comments  on  or 
before  July  30,  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0206(2001),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
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Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  contained  in  the  Standard  on 
Grain  Handling  Facilities  is  available  for 
inspection  and  copying  in  the  Docket 
Office,  or  by  requesting  a  copy  from 
Theda  Kenney  at  (202)  693-2222  or 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html  and 
select  "Information  Collection 
Requests." 


SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensiu^s  that  information  is  in 
the  desired  format,  reporting  biuden 
(time  and  cost)  is  minimal,  collection 
instruments  are  understandable,  and 


OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injiuies, 
illnesses,  and  accidents  (29  U.S.C.  657). 

The  following  table  describes  the 
paperwork  requirements  specified  for 
employers  by  the  Standard  on  Grain 
Handling  Facilities  (§  1910.272;  the 
"Standard"),  as  well  as  the  safety  and 
health  piupose  served  by  each  of  these 
requirements. 


Paragraph 


Paperwork  requirement 


Safety  and  health  purpose 


(d) 
(eMi) 


(fMD.  (0(2) 


(OHIKO 


teXiMH) 


(0(1).  (i)(2) 


G)(i) 


(mMl) 


(mM3) 


(m)(4) 


Develop  and  implement  an  emergency-action  plan 


Provide  employee  training  at  least  annually  and  after  a  job 
reassignment  that  exposes  an  employee  to  new  hazards. 


Issue  a  written  permit  for  hot  work  certifying  that  ttie  em- 
ployer implemented  the  requirements  of  §  1910.252(a) 
prior  to  t>eglnning  hot-work  operations;  maintain  Vne  cer- 
tificate until  completing  the  hot-work  operation. 

Issue  a  permit  before  an  employee  enters  a  bin,  silo,  or 
tank  unless  the  employer  or  employer's  representative  is 
present  during  the  entire  entry  operation.  The  permit 
must  certify  ttiat  the  employer  implemented  the  pre- 
cautions specified  in  §  1910.272(g)  prior  to  beginning  the 
entry  operatk>n.  Maintain  the  permit  until  completing  the 
entry  operation. 

Deenergize  and  then  disconnect,  lockout  and  tag,  t)lock  off, 
or  use  another  equally  effective  means  or  method  to  pre- 
vent the  operation  of  mechanical,  electrical,  hydraulic,  or 
pneumatic  equipment  that  present  a  danger  to  employ- 
ees inside  a  grain-storage  structure. 

Inform  contractors  performing  work  at  a  grain-handling  fa- 
cility of  known  potential  fire  and  explosion  hazards  re- 
lated to  the  contractor's  work  and  work  area,  and  the  ap- 
plicable safety  rules  of  the  facility  and  provisions  of  the 
emergency-action  plan. 

Develop  and  implement  a  written  housekeeping  program 
that  estat>lishes  the  frequency  and  metfKx](s)  determined 
to  best  reduce  accumulatk>ns  of  fugitive  grain  dust  on 
ledges,  floors,  equipment,  and  other  surfaces  exposed  to 
the  dust. 

Implement  preventive  maintenance  procedures  addressing: 
Regulariy  scheduled  inspections  of  mechanical  and  safe- 
ty-control equipment  associated  with  dryers,  grain-stream 
processing  equipment,  dust-collection  equipment  (includ- 
ing filter  collectors),  and  bucket  elevators;  and  lubrication 
and  necessary  and  appropriate  maintenance. 

Provide  and  maintain  written  certification  of  each  inspec- 
tion, Including  the  date  of  the  Inspection,  the  individual 
who  conducted  the  inspection,  and  the  identifier  for  each 
piece  of  equipment  Inspected. 

Implement  lockout-tagout  procedures  to  prevent  inadvertent 
application  of  energy  or  motion  to  equipment  that  an  em- 
ployee Is  repairing,  servicing,  or  adjusting. 


Provides  employees  with  Informatkxi  regarding  the  appro- 
priate actk>ns  to  take  in  an  emergency. 

Ensures  that  employees  can  Identify  and  control  tt>e  haz- 
ards associated  with  their  job  tasks  and  woric  areas,  es- 
pecially ignition  sources  for  fire  or  expkjsions  Involving 
accumulations  of  fugitive  grain  dust. 

To  alert  tt>e  emptoyer  to  take  appropriate  safety  pre- 
cautions before  activating  an  ignition  source,  ttieret>y  pre- 
venting ignition  of  accumulated  fugitive  grain  dust. 

To  alert  ttw  employer  and  other  employees  of  a  planned 
entry  into  a  grain-storage  structure  so  they  can  take  tt>e 
actions  necessary  to  control  hazards  in  tf»e  structure; 
these  actions  include  deactivating  equipment  ttiat  coukj 
Impact,  crush,  electrocute,  or  suffocate  (e.g.,  th'xxjgh 
grain  release)  the  empk>yee  wtx)  is  entering  the  struc- 
ture. 

Tags  Inform  the  employer  and  other  employees  ttiat  they 
must  not  reactivate  the  tagged  equipnwnt.  ttiereby  pre- 
venting death  or  serious  injury  that  may  occur  to  the  em- 
ptoyee  wtw  is  worlting  inside  ttie  grain-storage  structure. 

Allows  contractors  and  tfieir  emptoyees  to  klentify  and  con- 
trol fire  and  exptosion  hazards  associated  with  their  job 
tasks  and  wori(  areas,  and  provides  them  with  informa- 
tion regarding  the  appropnate  actions  to  take  In  an  emer- 
gency. 

Prevents  the  fire  and  expk>sk>n  hazards  that  result  from  ex- 
cessive accumulations  of  fugitive  grain  dust. 


Controls  the  release  of  spartcs  and  ottier  ignition  products 
from  equipment  used  to  process  grain,  tf>ereby  pre- 
venting ignition  of  accumulated  fugitive  grain  dust. 


Identifies  malfunctioning  equipment  that  requires  repair  and 
maintenance;  It  also  provides  both  employers  and  env 
ployees  with  assurance  that  equipment  used  in  grain- 
haridllng  operations  is  in  safe  working  order  ar>d  will  not 
sen/e  as  an  ignitkxi  source. 

Using  standardized  and  safe  procedures  ensures  proper 
deactivation  and  reactivation  of  graln-tiandling  equipment 
while  an  employee  is  working  on  it,  ttiereby  preventing 
death  or  senous  injury  to  the  employee. 


n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 


•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 


Agency's  functions,  including  whether 
the  information  is  useful; 
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•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  biuden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

m.  Proposed  Actions 

OSHA  is  requesting  to  extend  OMB 
approval  of  the  coUection-of- 
information  requirements  specified  by 
the  Standard.  The  Agency  will 
simmiarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  approval  of  these  information- 
collection  requirements. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Titie:  Grain  Handling  Facilities. 

OMB  Number:  1218-0206. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  23,770. 

Frequency  of  Response:  Monthly; 
aimually. 

Average  Time  per  Response:  Varies 
from  2  minutes  (.03  hours)  to  affix  a  tag 
to  deenergized  equipment  to  1  hovir  to 
revise  and  emergency-action  plan, 
housekeeping  program,  or  lockout- 
tagout  procedures. 

Estimated  Total  Burden  Hours: 
136,781. 

Estimated  Cost  (Operation  and 
Maintenance):  None. 

IV.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506) 
and  Secretary  of  Labor's  Order  No. 
3-2000  (65  FR  50017). 

Signed  at  Washington,  DC,  on  May  25, 
2001. 

R.  Davis  Lajme, 

Acting  Assistant  Secretary  of  Labor 
[FR  Doc.  01-13688  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 37(2001)1 

"Excavations";  Extension  of  the  Office 
of  Management  of  Budget's  (OMB) 
Approval  of  Information-Coliection 
(Paperworic)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTKM:  Notice  of  an  opportxmity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  its  request  to  decrease  the 
existing  burden-hour  estimates  for,  and 
to  extend  OMB  approval  of,  the 
coUection-of-information  requirements 
specified  by  29  CFR  1926,  subpart  P 
("Excavations").  This  subpart  specifies 
several  requirements  for  designing 
protective  systems  (i.e.,  sloping, 
benching,  support,  and  shield  systems) 
that  prevent  cave-ins  during  excavation 
work. 

DATES:  Submit  written  comments  on  or 
before  July  30,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0137(2001),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Martinez,  Directorate  of 
Policy,  Office  of  Regulatory  Analysis, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3609,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-1953.  A  copy  of  the  Agency's 
Information-Collection  Request  ("ICR") 
supporting  the  need  for  the  information 
collections  specified  by  29  CFR  1926, 
subpart  P  is  available  for  inspection  and 
copying  in  the  Docket  Office  or  by 
requesting  a  copy  from  Todd  Owen  at 
(202)  693-2444.  For  electronic  copies  of 
the  ICR  contact  OSHA  on  the  Internet  at 
http://www.osha.gov/comp-links.html 
and  select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  this 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657). 

Paragraphs  (b)  and  (c)  of  §  1926.652 
("Requirements  for  Protective  Systems"; 
the  "Standard")  contain  the  only 
paperwork  requirements  in  29  CFR 
1926,  subpart  P  that  impose  burden 
hours  or  costs  on  employers  as  specified 
by  PRA-95.'  These  paragraphs  require 
employers  to  use  protective  systems  to 
prevent  cave-ins  during  excavation 
work;  these  systems  include  sloping  the 
side  of  the  trench,  benching  the  soil 
away  from  the  excavation,  or  using  a 
support  system  or  shield  (such  as  a 
trench  box).  The  Standard  specifies 
allowable  configurations  and  slopes  for 
excavations,  and  provides  appendices  to 
assist  employers  in  designing  protective 
systems.  However,  paragraphs  (b)(3)  and 
(b)(4)  of  the  Standard  permit  employers 
to  design  sloping  or  benching  systems 
based  on  tabulated  data  (Option  1),  or  to 
use  a  design  approved  by  a  registered 
professional  engineer  (Option  2). 

Under  Option  1 ,  employers  must 
provide  the  tabulated  data  in  a  written 
form  that  also  identifies  the  registered 
professional  engineer  who  approved  the 
data  and  the  parameters  used  to  select 
the  sloping  or  benching  system  drawn 
from  the  data,  as  well  as  the  limitations 
of  the  data  (including  the  magnitude 
and  configuration  of  slopes  determined 
to  be  safe);  the  document  must  also 
provide  any  explanatory  information 
necessary  to  select  the  correct  sloping  or 
benching  system  based  on  the  data. 
Option  2  requires  employers  to  develop 
a  written  design  approved  by  a 
registered  professional  engineer.  The 
design  information  must  include  the 
magnitude  and  configuration  of  the 
slopes  determined  to  be  safe,  and  the 
identity  of  the  registered  professional 
engineer  who  approved  the  design. 

Paragraphs  (c)(2),  (c)(3),  and  (c)(4) 
allow  employers  to  design  support 


>  Paragraph  (b)(2)  of  §  1926.651  ("Specific 
Excavation  Requirements")  requires  that  employers, 
before  excavating,  request  local  utility  companies  to 
locate  underground  utility  installations.  However, 
the  agency  considers  such  a  request  to  be  a  usual 
and  customary  business  practice  and,  therefore, 
excluded  from  coverage  under  PRA-95. 
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systems,  shield  systems,  and  other 
protective  systems  based  on  tabulated 
data  provided  by  a  system  manufacturer 
(Option  3)  or  obtained  from  other 
sources  and  approved  by  a  registered 
professional  engineer  (Option  4);  they 
can  also  use  a  design  approved  by  a 
registered  professional  engineer  (Option 
5).  If  they  select  Option  3,  employers 
must  complete  a  written  form  that 
provides  the  manufactiuer's 
specifications,  recommendations,  and 
limitations,  as  well  as  any  deviations 
approved  by  the  manufacturer.  The 
paperwork  requirements  of  Option  4  are 
the  same  as  Option  1.  Option  5  requires 
written  form  that  provides  a  plan 
dicating  the  sizes,  types,  and 
nfigurations  of  the  materials  used  in 
e  protective  system  and  the  identity  of 
the  registered  professional  engineer  who 
approved  the  design. 

Each  of  these  provisions  requires 
employers  to  maintain  a  copy  of  the 
doctunents  described  in  these  options  at 
the  jobsite  during  construction.  After 
construction  is  complete,  employers 
may  store  the  documents  offsite 
provided  they  make  them  available  to 
an  OSHA  compliance  officer  on  request. 
These  documents  provide  both  the 
employer  and  the  compliance  officer 
with  information  needed  to  determine  if 
the  selection  and  design  of  a  protection 
system  are  appropriate  to  the  excavation 
work,  thereby  assiuing  employees  of 
maximum  protection  against  cave-ins. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
:omments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
tor  the  proper  performance  of  the 
Agency's  fixnctions,  including  whether 
he  information  is  useful; 

•  The  acciu-acy  of  OSHA's  estimate  of 
he  biuden  (time  and  cost)  of  the 
nformation-collection  requirements, 
ncluding  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
he  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

II.  Proposed  Actions 

OSHA  is  requesting  a  decrease  in  the 
misting  burden-hour  estimate  for,  as 
well  as  an  extension  of  OMB  approval 
jf,  the  coUection-of-information 
requirements  specified  by  the  Standard. 
Accordingly,  the  Agency  is  requesting  to 
decrease  the  current  burden-hour 
estimate  from  20,080  hours  to  20,011 
loius,  a  total  reduction  of  69  hours. 


This  reduction  occiured  because  OSHA 
decreased  the  estimated  number  of 
inspections  that  it  will  conduct  during 
each  year  covered  by  the  ICR.  The 
Agency  will  summarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summary  in  its 
request  to  OMB  to  extend  its  approval 
of  these  information-collection 
requirements. 

Type  o/flevieiv:  Extension  of       - 
currently  approved  information- 
collection  requirements. 

Title:  Excavations. 

OMB  Number:  1218-0137. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  Occasionally. 

Average  Time  per  Response:  2  hours 
to  obtain  design  information. 

Estimated  Total  Burden  Hours: 
20,011. 

Estimated  Cost  (Operation  and 
Maintenance):  $405,563. 

IV.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506) 
and  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017). 

Signed  at  Washington,  DC  on  May  25, 
2001. 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 

(FR  Doc.  01-13689  Filed  5-30-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Admlniatration 

[Docket  No.  ICR-1 21 8-0207(2001)] 

Welding,  Cutting  and  Brazing; 
Extension  of  the  Office  of  Management 
and  Budget's  (OMB)  Aproval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  its  request  to  decrease  the 
existing  burden-hour  estimates  for,  and 
to  extend  OMB  approval  of,  the 
-collection-of-infonnation  requirements 
of  29  CFR  1910,  Subpart  Q  ("Welding, 
Cutting  and  Brazing").  This  subpart 


regulates  the  safety  of  employees  who 
operate  electric  or  gas  welding  and 
cutting  equipment. 

DATES:  Submit  written  comments  on  or 
before  July  30,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0027-(2001),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety 
Standards  Programs,  OSHA,  U.S. 
Department  of  Labor,  Room  N-3609, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  contained  in  29  CFR  1910. 
subpart  Q  ("Welding,  Cutting  and 
Brazing")  is  available  for  inspection  and 
copying  in  the  Docket  Office  or  by 
requesting  a  copy  from  Theda  Kenney  at 
(202)  693-2222  or  Todd  Owen  at  (202) 
693-2444.  For  electronic  copies  of  the 
ICR  contact  OSHA  on  the  hitemet  at 
http://www.o8ha.gov/comp-links.html, 
and  select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportimity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  tmderstandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657). 

After  thoroughly  reviewing  the  five 
standards  in  29  CFR  1910,  subpart  Q 
(hereafter,  "subpart  Q"),  OSHA 
identified  a  number  of  paperwork 
requirements;  however,  it  determined 
that  most  of  these  requirements  impose 
no  biuden  hours  or  costs  on 
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respondents  as  specified  by  PRA-95.  In 
the  following  table,  the  Agency  lists 

Paragraphs 

§1910.252    ("Gerwral  Requirements"): 

(a)(2)(iii)(B)  

(a)(2)(xiii)(C)  

(a)(2)(xiii)(D)  

(a)(2)(xiv)(D) 

(c)(1)(iv)(AHc)(1)(iv)(C) 

(b)(2)(ii)(G) 

§1910.253  ("Oxygen-Fuel  Gas  Welding  and 
Cutting"): 
(a)(4) 

(a)(4) 

(b)(1)(ii) V- 


(b)(5)(iiO(G),    (c)(3)(v),    (d)(4)(li).    (d)(4)(iii), 
(e)(6)(iii),  (t)(1)(i).  and  (g)(1)(ii). 


these  requirements  and  the  rationale  for 
excluding  them  from  the  provisions  of 


PRA-95  regulating  burden-hour  and 
cost  determinations. 


(f)(7)(i)(A) 


§  1910.254  ("Arc  Welding  and  Cutting"): 
(b)(4)(iv) 


Paperwork  requirement 


Train  fire  watchers  to  use  fire  extinguishers  ... 

Train  cutters  and  welders  and  their  super- 
visors in  the  safe  operation  of  their  equip- 
ment and  the  safe  use  of  the  process. 

Advise  contractors  about  flammable  and  haz- 
ardous coTKJitions. 

Secure  authorization  for  cutting  and  welding 
operations  from  the  designated  manage- 
ment representative. 

Use  caution  or  warning  labels  

Pemianently  and  distinctively  mark  weMing 
lenses  so  that  the  source  and  shade  are 
readily  identifiable. 


Instruct  emptoyees  responsit>le  for  oxygen 
and  fuel-gas  supply  equipment  in  this  im- 
portant work  before  they  assume  this  re- 
sponsibility. 

Make  readily  available  the  rules  and  instruc- 
tions covering  the  operation  and  mainte- 
nance of  oxygen  and  fuel-gas  supply  equip- 
ment. 

Mark  compressed-gas  cylinders  to  kientify 
ttieir  gas  contents. 

ProvkJe  warning  tags  on  leaking  cylinders; 
post  a  sign  at  the  manifold;  mari<  above- 
ground  piping  systems;  mark  statbn  outlets 
with  name  of  gas;  marit  gages  on  oxygen 
regulators;  mark  generators  with  specified 
information;  and  mark  packages  containing 
cak;ium  cartMde. 

Post  operating  instructions  in  a  conspicuous 
place  near  the  generator  or  make  them 
readily  availat>le  in  a  suitable  kx^tkm. 

Mark  as  grounded  any  dedk:ated  welding  lead 
terminal  connected  to  a  grounded  enclosure. 


Rationale  for  excluston 


This  training  is  performance-oriented  and  not 

subject  to  PRA-95. 
This  training  is  performance-oriented  and  not 

subject  to  PRA-95. 

This  requirement  was  a  usual  and  customary 
business  practne  before  OSHA  adopted  the 
standard. 

This  requirement  was  a  usual  and  customary 
business  practk:e  prior  to  publication  of  the 
standard. 

The  regulatory  text  provides  the  specifk:  lan- 
guage for  the  lat>els. 

Manufacturers  and  suppliers  provide  this  serv- 
ice as  a  usual  and  customary  business 
practice. 


This  training  is  performarx:e-oriented  and  not 
subject  to  PRA-95. 


This  requiren>ent  was  a  usual  and  customary 
business  practice  before  OSHA  adopted  the 
standard. 

Manufacturers  and  suppliers  provkfe  this  serv- 
k:e  as  a  usual  and  customary  business 
practKe. 

The  regulatory  text  provkjes  the  specifk:  lan- 
guage for  tfie  labels. 


This  requirement  was  a  usual  and  customary 
business  practice  before  OSHA  adopted  the 
standard. 

Manufacturers  and  suppliers  provide  this  sew- 
tce  as  a  usual  and  customary  business 
practk». 


Diuing  its  review  of  subpart  Q,  the 
Agency  found  one  paperwork 
requirement  needing  OMB  approval. 
Accordingly,  paragraph  (e)  of  §  1910.255 
("Resistance  Welding")  specifies  that 
employers  must  have  qualified 
maintenance  personnel  inspect 
resistance  welding  equipment 
periodically,  and  develop  and  maintain 
a  written  certification  record  of  each 
inspection.  The  record  must  include  the 
date  of  the  inspection,  the  signatui';  of 
the  individual  who  performed  the 
inspection,  and  the  serial  number  or 
other  identifier  of  the  equipment 
inspected.  Developing  and  maintaining 
a  certification  record  notifies  mechanics 
of  servicing  or  repair  problems.  In 
addition,  employers  can  review  the 
records  to  ensure  that  mechanics 
performed  the  necessary  repairs  and 


maintenance.  The  certification  records 
also  provide  the  most  efficient  means 
for  an  OSHA  compliance  officer  to 
determine  that  an  employer  performed 
the  required  inspections  and  that  the 
equipment  is  safe.  Accordingly,  by 
using  equipment  that  is  in  safe 
operating  condition,  employers  wiU 
prevent  serious  injury  and  death  to  the 
equipment  operators  and  other 
employees  who  may  be  working  near 
the  equipment. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful: 


•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

ni.  Proposed  Actions 

OSHA  is  requesting  a  decrease  in  the 
existing  burden-hour  estimate  for,  as 
well  as  an  extension  of  OMB  approval 
of,  the  collection-of-information 
requirements  specified  by  subpart  Q. 
Accordingly,  the  Agency  is  requesting  to 
decrease  the  ctuxent  burden-hoiu 
estimate  from  380,178  hours  to  8,119 
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hoius,  a  total  reduction  of  372,059 
hours.  This  reduction  occurred  because 
OSHA  is  removing  the  biuden  hours 
previously  attributed  to  the  training 
requirement  specified  in 
§  1918.252(a)(2)(xiii)(C);  this  training  is 
performance-oriented  and,  therefore,  not 
subject  to  PRA-95.  The  Agency  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  the  approval  of  these 
information-collected  requirements. 

Type  of  Review:  Extension  of 
cvurently  approved  information- 
collection  requirements. 

Title:  Welding,  Cutting  and  Brazing. 

OMB  Number:  1218-0207. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
govenunent;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  25,373. 

Frequency  of  Response:  Semi- 
annually. 

Avemge  Time  per  Response:  Varies 
from  2  minutes  (.03  hour)  to  develop  an 
inspection  record  to  5  minutes  (.08 
hour)  to  perform  an  inspection. 
1 1  Estimated  Total  Burden  Hours:  8,119. 
M  Estimated  (Cost  and  Maintenance): 
None. 

IV.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  (Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506) 
and  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017). 

Signed  at  Washington,  DC  on  May  25, 
2001. 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 

(FR  Doc.  01-13690  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0095(2001)] 

Concrete  and  Masonry  Construction; 
Extension  of  tt>e  Office  of  Management 
of  Budget's  (OMB)  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACnON:  Notice  of  an  opportimity  for 
public  corrunent. 

SUMMARY:  OSHA  solicits  comments 
concerning  its  request  to  decrease  the 


existing  burden-hour  estimates  for,  and 
to  extend  OMB  approval  of,  the 
collection-of-information  requirements 
of  29  CFR  1926,  subpart  Q  ("Concrete 
and  Masonry  Construction").  After  a 
thorough  review  of  the  paperwork 
requirements  specified  by  this  subpart, 
the  Agency  determined  that  none  of 
them  results  in  burden  hours  or  costs  as 
specified  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Submit  written  comments  on  or 
before  July  30,  2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0095(2001),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  Martinez,  Directorate  of 
Policy,  Office  of  Regulatory  Analysis, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3609.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-1953.  A  copy  of  the  Agency's 
Information-Collection  Request  ("ICR") 
describing  the  information  collections 
specifie/1  by  29  CFR  1926,  subpart  Q  is 
available  for  inspection  and  copying  in 
the  Docket  Office  or  by  requesting  a 
copy  from  Todd  Owen  at  (202)  693- 
2444.  For  electronic  copies  of  the  ICR 
contact  OSHA  on  the  Internet  at  http:/ 
/www.osha.gov/comp-links.html  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  imderstandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct. 

After  a  thorough  review  of  the  seven 
standards  in  29  CFR  1926,  subpart  Q 
(hereafter,  "Subpart"),  OSHA  identified 
a  number  of  paperwork  requirements; 
however,  it  determined  that  none  of 
these  requirements  impose  burden 
hours  or  costs  on  respondents  as 
specified  by  PRA-95.  These 
requirements,  and  the  rationale  for 


excluding  them  from  the  provisions  of 
PRA-95  regulating  burden-hour  and 
cost  determinations,  are: 

•  The  warning  signs  specified  for 
post-tensioning  areas  by  paragraph  (c)(2) 
of  §  1926.701  ("General  Requirements"), 
and  the  requirements  to  lock-out  and 
tag-out  ejection  systems  and  other 
hazardous  equipment  mandated  by 
paragraphs  (a)(2),  (j)(l),  and  (j)(2),  of 

§  1926.702  ("Requirements  for 
Equipment  and  Tools"),  because 
paragraphs  §  1926.701(c)(2)  and 
§  1926.702(a)(2)  imply  the  wording  for 
the  required  warning  signs  and  ejection- 
system  tags,  while  paragraph 
§  1926.702(j){2)  provides  the  exact 
wording  for  the  hazardous-equipment 
tags; 

•  Paragraph  (a)(2)  of  §  1926.703 
("Requirements  for  Cast-in-Place 
Concrete"),  which  requires  employers  to 
make  available  at  the  jobsite  drawings  or 
plans  for  the  jack  layout,  formwork 
(including  shoring  equipment),  working 
decks,  and  scaffolds,  as  well  as  revisions 
to  these  dociunents,  because  having 
these  drawings  or  plans  available  at  the 
jobsite  is  a  usual  and  customary 
business  practice; 

•  Provisions  in  §  1926.703  addressing 
shoring  design  (paragraph  (b)(8)(i))  and 
formwork-removal  plans  (paragraph 
(e)(l)(i))  because  these  provisions  are 
part  of  the  general  design-and-planning 
requirement  of  paragraph  (a)(2); 

•  The  designs  and  plans  specified  by 
paragraph  (a)  of  §  1926.705 
("Requirements  for  Lift-Slab 
Construction  Operations")  because 
employers  develop  and  use  these 
documents  as  a  usual  and  customary 
business  practice;  and 

•  Marking  the  rated  capacity  of  jacks 
and  lifting  units  as  required  by 

§  1926.703  because  the  manubcturers 
and  suppliers  of  this  equipment  provide 
this  service  as  a  usual  and  customary 
practice. 

The  warning-signs  required  by 
paragraph  §  1926.701(c)(2)  reduce 
exposiue  of  nonessential  employees  to 
the  hazards  of  post-tensioning 
operations,  principally  a  biled  rope  or 
wire  that  could  strike  an  employee  and 
cause  serious  injury.  The  requirements 
to  lock-out  and  tag-out  ejection  systems 
and  other  hazardous  equipment  (e.g., 
compressors,  mixers,  screens  or  pumps 
used  for  concrete  and  masonry 
construction)  specified  by  paragraphs 
§  1926.702(a)(2).  (j)(l),  and  (j)(2)  warn 
equipment  operators  not  to  activate 
their  equipment  if  another  employee 
enters  the  equipment  to  perform  a  task 
(e.g.,  cleaning,  inspecting  maintenance, 
repairing),  thereby  preventing  serious 
injury  or  death. 
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Construction  contractors  and 
employees  use  the  drawings,  plans,  and 
designs  required  by  §  1926.703(a)(2), 
(b)(8)(i).  and  (e)(l)(i)  to  provide  specific 
instructions  on  how  to  construct,  erect, 
brace,  maintain,  and  remove  shores  and 
formwork  if  they  pour  concrete  at  the 
jobsite.  Similarly,  the  designs  and  plans 
specified  by  §  1926.705(a)  identify 
methods  for  assembling  and  stabilizing 
lift  slabs  during  construction.  These 
requirements  assiire  the  structural 
stabihty  and  integrity  of  the  formwork 
and  lift  slabs,  which  prevents  employee 
injury  and  death  that  may  result  from 
the  collapse  of  the  formwork  or  lift 
slabs.  In  addition,  OSHA  compliance 
officers  review  the  required  paperwork 
to  determine  if  the  formwork  and  lift 
slabs  comply  with  the  specifications 
and  instructions  contained  in  these 
documents. 

Section  1926.705(b)  requires 
employers  to  mark  the  rated  capacity  of 
jacks  and  lifting  luiits.  This  requirement 
prevents  overloading  and  subsequent 
collapse  of  jacks  and  lifting  units,  as 
well  as  their  loads,  thereby  sparing 
exposed  employees  from  serious  injury 
and  death. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposeainformation- 
coUection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and  . 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and-transmission  techniques. 

m.  Proposed  Actions 

OSHA  is  requesting  a  decrease  in  the 
existing  burden-hour  estimate  for,  as 
well  as  an  extension  of  OKfB  approval 
of,  the  coUection-of-information 
requirements  specified  by  the  Subpart. 
Accordingly,  the  Agency  is  requesting  to 
decrease  the  ciirrent  burden  hour 
estimate  from  7,787  hours  to  0  hours,  a 
total  reduction  of  7,787  hours.  The 
Agency  justifies  this  reduction  based  on 
its  conclusion  that  the  paperwork 
requirements  found  in  this  Subpart  do 
not  impose  respondent  burden  hours  or 
costs  as  specified  by  PRA-95.  OSHA  is 
requesting  to  extend  OMB's  previous 
approval  of  the  recordkeeping 


(paperwork)  requirements  specified  by 
the  Subpart.  The  Agency  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  its  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 

Title:  Concrete  and  Masonry 
Construction. 

OMB  Number:  1218-0095. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  None. 

Frequency  of  Response:  None. 

Average  Time  per  Response:  None. 

Estimated  Total  Burden  Hours:  None. 

Estimated  Cost  (Operation  and 
Maintenance):  None. 

IV.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506) 
and  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017). 

Signed  at  Washington,  DC  on  May  25, 
2001. 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  01-13691  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Veterans'  Employment  and  Training 
SaodM  (VETS) 

Agency  Information  Activities; 
Proposed  Measures;  Comments 
Request;  Performance  Measures 

AGENCY:  Veterans'  Employment  and 
Training  Service,  Labor. 
ACTION:  Notice  and  request  for 
comments. 

summary:  By  law,  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (ASVET)  is  required  to 
establish  performance  standards  for  the 
provision  of  services  to  veterans  by 
State  Employment  Security  Agencies 
(SESA's).  The  ASVET  in  turn,  is 
required  to  report  on  these  results  in  the 
Veterans'  Employment  and  Training 
Service's  (VETS)  Annual  Report  to 
Congress.  This  notice  requests 
convnents  and  opinions  on  the 
applicability  of  a  proposed  means  to 
measure  the  performance  outcomes  of 


the  Public  Labor  Exchange,  which 
provides  services  to  veterans  within 
local  workforce  investment  areas.  In 
response  to  General  Accounting  Office 
recommendations,  VETS  is  moving  from 
process  performance  measures  to 
outcome  measures,  and  to  evaluation  of 
results  based  on  absolute  terms  rather 
than  the  current  relative  terms.  The  new 
measures  will  provide  useful 
information  on  the  effectiveness  of 
services  provided  to  veterans.  These 
proposed  performance  measuires  will 
also  be  key  components  of  VETS'  five- 
year  Strategic  Plan  and  Annual 
Performance  Plans  for  the  management 
of  services  provided  to  veterans  and 
disabled  veterans  through  the  Public 
Labor  Exchange,  which  includes 
services  provided  by  Local  Veterans' 
Employment  Representative  (LVER)  and 
Disabled  Veterans'  Outreach  Program 
(DVOP)  staff. 

In  addition  to  Public  Labor  Exchange 
employees  assigned  to  the  Local 
Employment  Service  Offices  (LESO)  or 
One-Stop  Centers  established  in  the 
States,  DVOP  and  LVER  positions  are 
provided  to  the  States  to  enhance,  not 
supplant,  services  provided  to  veterans 
by  Wagner-Peyser  staff. 
DATES:  To  be  assured  of  consideraition, 
comments  on  these  proposed 
performance  measures  must  be  received 
on  or  before  July  30,  2001. 
ADDRESSES:  Comments  should  be  sent  to 
Robert  Wilson,  Chief,  Division  of 
Employment  and  Training  Programs, 
Veterans'  Employment  and  Training 
Service,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW,  Room  S- 
1316,  Washington,  DC  20210,  Facsimile: 
202-693^755,  E-mail:  Wilson- 
Robert@dol.gov.  Receipt  of  submissions, 
whether  by  U.S.  mail,  e-mail  or  FAX 
transmittal,  will  not  be  acknowledged; 
however,  the  sender  may  .request 
confirmation  that  a  submission  has  been 
received  by  telephoning  VETS  at  (202) 
693-4719  (VOICE)  or  (800)  670-7008 
(TTY/TDD). 

FOR  FURTHER  INFORMATION:  Contact 
Robert  Wilson,  202-693-4719,  or  E- 
mail:  Wilson-Robert@dol.gov.  (Please 
note  the  above  telephone  numbers  are 
not  toll  free.) 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

Components  of  the  VETS'     • 
performance  measures  are  proposed 
under  the  authority  of  Title  38  United 
States  Code  (U.S.C.)  section  4107(b), 
which  requires  that  performance 
standards  be  established  to  assure  that 
SESA's  are  providing  maximum 
employment  and  training  opportunities 
to  eligible  veterans  and  are  in 
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compliance  with  Chapters  41  and  42  of 
Title  38,  U.S.C.  The  proposed 
performance  measures  are  separate  from 
the  reporting  requirements  of  Section 
4107  (c)  of  Title  38,  U.S.C,  and  they  do 
not  replace  these  reporting 
requirements.  Section  4212  of  Title  38, 
U.S.C.  requires  entities  awarded  Federal 
contracts  or  subcontracts  of  $25,000  or 
more  to  take  affirmative  action  to 
employ  and  advance  in  employment 
quaUfied  Special  Disabled  Veterans, 
Vietnam-era  Veterans,  Recently 
Separated  Veterans  (Pub.  L.  106-419 
added  Recently  Separated  Veterans  to 
the  class  of  veterans  receiving  emphasis 
under  Federal  Contracts),  and  Campaign 
Veterans  (any  other  veterans  who  served 
on  active  duty  during  a  war  or  in  a 
campaign  or  expedition  for  which  a 
campaign  badge  or  expeditionary  medal 
has  been  authorized).  Federal 
contractors  and  subcontractors  are 
required  by  law  and  regulation  to  list 
job  openings  with  their  local  SESA 
office.  The  SESA's,  through  the  Public 
Labor  Exchange  system,  are  required  to 
provide  priority  referrals  of  qualified 
targeted  veterans  to  these  Federal 
contractor  openings. 

n.  VETS  Performance  Measures 

The  proposed  set  of  four  (4)  measures 
are  consistent  with  the  VETS  Strategic 
Plan  and  Annual  Plan,  the  Workforce 
hivestment  Act  (WIA)  of  1998,  Title  38 
U.S.C.  and  the  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  Two  (2)  of  the 
proposed  measures  are  similar  to  the 
performance  measures  for  the  Public 
Labor  Exchange,  as  proposed  in  the 
August  14,  2000  Federal  Register 
Notice,  65  Fed.  Reg.  49707  (August  14, 
2000).  VETS  will  make  every  effort  to 
maintain  consistency  with  the  Labor 
Exchange  Performance  Measures  to  be 
implemented  by  the  Emplojmient  and 
Training  Administration  (ETA). 

A.  Outcome  and  Process  Performance 
Measures 

VETS  is  proposing  the  following 
annual  Program  Year  (PY)  based 
veterans'  performance  measures: 

•  Veteran  Job  Seeker  Entered 
Employment  Rate  (VJSEER) 

^  Veteran  Job  S6eker  Employment 
Retention  Rate  at  Six  Months 
(VJSERR) 

<   Veterans'  Employment  Rate  Following 
Receipt  of  Staff  Assisted  Services 
(VERS) 

^  Federal  Contractor  Job  Openings 
Listed  with  the  Public  Labor 
Exchange  (FCJL) 


1.  Identification  and  Selection  of 
Outcome  and  Process  Performance 
Measures 

In  1996,  the  ASVET  directed  VETS 
staff  to  work  with  State  partners  to 
provide  input  regarding  the 
development,  testing,  and  evaluation  of 
new  performance  systems  to  replace  the 
current  performance  measures  system, 
which  had  been  developed  more  than  a 
decade  before  with  little  or  no  change 
since  then.  There  is  concern  that  these 
performance  standards  are  activity-  and 
volume-driven,  and  that  the  current 
performance  measures  do  not  provide 
the  most  useful  information  on  the 
impact  of  services  on  veterans  served. 
As  a  result,  &t>m  September  1998 
through  December  1999,  VETS 
conducted  a  study  to  review  current 
performance  measurements  for  the 
Public  Labor  Exchange  and  DVOP/LVER 
programs.  Based  on  this  research,  VETS 
developed  two  types  of  proposed 
performance  measures.  The  first 
category  was  comprised  of  outcome 
measures  that  can  be  applied  at  the 
National,  State,  and  local  areas,  and  that 
can  be  adjusted  for  labor  market  and 
other  characteristics  within  the  State 
and  local  area.  These  measures,  which 
were  intended  to  measure  outcomes 
rather  than  processes  were:  Entered 
Employment  Rate,  Employment  Rate, 
Employment  Retention  at  Six  Months, 
and  Earnings  Gain.  The  second  category 
addressed  processes  and  these  measures 
were:  Employment  Rate  Following 
Receipt  of  Staff  Assisted  Services  by 
Wagner-Peyser  Staff,  and  Entered 
Emplojrment  Following  Referral  to  a 
Federal  Contractor. 

During  July  through  September  2000, 
VETS  conducted  a  test  of  the  proposed 
performance  measures  in  six  (6)  States 
to  determine  if  data  could  be  collected 
using  Unemployment  Insurance  (UI) 
wage  records.  VETS  obtained  contractor 
support  to  provide  technical  assistance 
for  the  beta  test  by  conducting  site  visits 
and  facilitating  the  matching  of 
registration  data  to  wage  record  data, 
which  was  provided  by  the  participating 
State  agencies.  Interviews  were 
conducted  with  WIA,  State  UI,  State 
Employment  Service  (ES),  and  State 
Information  Systems  staff  to  obtain 
information  on  data  collection  and  any 
cost  problems  associated  with  using  UI 
wage  records,  difficulties  in  calculating 
the  measures  or  using  the  data  sets,  and 
opinions  concerning  the  proposed 
measures.  Contractor  representatives 
did  not  participate  in  the  process  of 
making  final  recommendations. 

All  six  (6)  of  the  test  States  calculated 
Public  Labor  Exchange  performance 
based  on  the  following  three  (3) 


outcome  measures:  Entered 
Employment  Rate,  Earnings  Gain,  and 
Employment  Retention  Rate  at  Six 
Months.  For  these  three  (3)  outcome 
measures,  the  six  (6)  States  matched 
registrant  data  for  veterans  to  State  UI 
wage  record  data  for  FY's  1997  and 
1998.  Four  (4)  States  calculated  a  fourth 
outcome  measure,  Employment  Rate, 
also  utilizing  the  registrant  data  for 
veterans,  and  State  UI  wage  record  data 
for  FY's  1997  and  1998.  Five  (5)  of  the 
States  also  calculated  the  process 
measure.  Employment  Rate  Following 
Receipt  of  Staff  Assisted  Services  by 
Wagner-Peyser  Staff. 

Due  to  differences  in  the  way  States 
processed  data  on  Earnings  Gain,  VETS 
determined  that  the  measure  would  not 
provide  valid  outcome  measurements, 
and  thus,  decided  not  to  use  Earnings 
Gain  as  a  performance  measure. 
Furthermore,  beta  test  results  indicated 
that  sufficient  data  for  the  Entered 
Employment  Rate  Following  Referral  to 
a  Federal  Contractor  were  not  available. 
Therefore,  VETS  decided  that  this 
process  measure  would  be  changed  to 
the  percent  of  increase  in  the  number  of 
Federal  contractor  job  openings  listed 
with  the  Public  Labor  Exchange.  VETS 
has  developed  tools  to  improve  the 
ability  of  the  Public  Labor  Exchange 
system  to  identify  job  openings  listed  by 
Federal  contractors.  This  will,  in  turn, 
increase  the  number  of  Federal 
contractor  job  listings  reported  by  the 
Public  Labor  Exchange,  as  well  as 
provide  greater  employment 
opportimities  for  targeted  veterans. 

After  an  in-depth  analysis  of  the 
results  of  the  beta  test  and  comments 
from  participating  States,  and  in 
coordination  with  ETA,  VETS  is 
proposing  to  move  forward  with  four  (4) 
of  the  proposed  outcome  and  process 
measures  that  have  been  shown  to  be 
most  useful  in  measiuing  performance 
of  the  Public  Labor  Exchange  system  in 
the  delivery  of  services  to  veterans. 

2.  Proposed  VETS  Performance 
Measures  - 

VETS  requests  comments  on  the 
applicability  of  the  four  (4)  proposed 
performance  measures  for  the  services 
to  veterans  implemented  through  the 
Public  Labor  Exchange  system.  Each  of 
the  proposed  measures  will  be 
calculated  and  reported  quarterly,  with 
an  annual  PY  summary.  Listed  bialow 
are  the  operational  definitions  for  the 
proposed  performance  measures. 

a.  Veteran  Job  Seeker  Entered 
Employment  Rate  (VJSEER).  The 
proposed  Veteran  Job  Seeker  Entered 
Employment  Rate  is  defined  as:  Of 
Wagner-Peyser  Act  funded  labor 
exchange  applicants  who  are  veterans 
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and  who  in  the  first  or  second  quarter 
following  registration  (Q+ 1  or  Q+2). 
earned  wages  from  a  new  or  different 
employer  than  that  from  which  the 
applicant  earned  wages  in  the  quarter 
prior  to  registration  (Q- 1),  divided  by 
the  number  of  applicants  registered 
during  the  measiu^ment  period.  Those 
applicants  who  earned  wages  in  the  first 
or  second  quarter  following  registration 
(Q^^  I  or  Q2),  solely  with  the  same 
employer  from  which  wages  were 
earned  in  the  quarter  prior  to 
registration  (Q- 1),  are  excluded  from 
the  measure. 

b.  Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Months  (VJSERR). 
The  proposed  Veteran  Job  Seeker 
Employment  Retention  Rate  at  Six 
Months  is  defined  as:  Of  those  Wagner- 
Peyser  Act  labor  exchange  applicants 
age  19  and  older  at  the  time  of 
registration  who  are  veterans,  and  who 
in  the  first  or  second  quarter  following 
registration  (Q+ 1  or  Q+2).  earned  wages 
from  a  new  or  different  employer  than 
that  from  which  the  applicant  earned 
wages  in  the  quarter  prior  to  registration 
(Q- 1);  those  who  also  continue  to  earn 
wages  in  the  third  or  fourth  quarter 
(Q+3  or  Q+4)  respectively,  following 
registration,  divided  by  the  number  who 
earned  wages  in  the  first  or  second 
quarter  after  registration  (Q+ 1)  or  (Q+2)- 
The  examples  of  situations  that  result  in 
a  positive  outcome  are:  One  (1),  a 
veteran  earning  wages  in  quarter  Q+ 1 
from  a  new  or  different  employer  than 
in  quarter  Q  - 1 ,  must  at  a  minimum  also 
earn  wages  in  Q  +  3;  Two  (2),  a  veteran 
earning  wages  in  Q+ 2  from  a  new  or 
different  employer  than  in  Q- 1 .  must  at 
a  minimum  also  earn  wages  in  quarter 

Q+4. 

c.  Veterans'  Employment  Rate 
Following  Receipt  of  Staff  Assisted 
Services  (VERS).  The  proposed 
Veterans'  Employment  Rate  Following 
Receipt  of  Staff  Assisted  Services  is 
defined  as:  Of  the  Wagner-Peyser  Act 
applicants  who  are  veterans,  who 
registered  in  a  quarter,  Qo,  and  who 
received  some  form  of  staff  assisted 
labor  exchange  services  from  Public 
Labor  Exchange  staff,  the  number  who 
are  employed  by  the  end  of  the  first  or 
second  quarter  after  registration,  (Q+  1  or 
Q.2). 

The  following  chart  presents  the  three 
preceding  measures  of  service. 
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VETS  Proposed  Measures  of 
Service  For  All  Veterans  and 
Disabled  Veterans 


Category 

Measures  of  service  ^ 

vjseer 

VJSERR 

VERS 

All  Veterans  .... 
Disabled  Vet- 
eran   

X 
X 

X 
X 

X 
X 

'  All  measures  use  two  quarters  of  employ- 
ment (wage  record)  followup  data. 

d.  Federal  Contractor  Job  Openings 
Listed  with  the  Public  Labor  Exchange 
(FCJL).  Federal  Contractor  Job  Opening 
Listed  with  the  Public  Labor  Exchange 
is  defined  as:  The  percentage  increase  in 
the  niunber  of  Federal  contractor  job 
openings  listed  annually  with  the  Public 
Labor  Exchange,  relative  to  the  number 
listed  in  the  previous  PY. 

Measurement  and  reporting  of  these 
four  (4)  measures  are  consistent  with  the 
requirements  under  Title  38  U.S.C, 
GPRA,  the  WIA,  and  Public  Labor 
Exchange  performance  measures. 
Section  4107(c)(1)  of  Title  38  requires 
that  the  actual  nvunber  of  veterans  who 
registered  with  the  Public  Labor 
Exchange  and  who  entered 
employment,  be  reported  by  VETS  to 
Congress  annually,  on  a  State  by  State 
basis.  The  two  (2)  outcome  measures. 
Veteran  Job  Seeker  Entered  Employment 
Rate,  and  Veteran  Job  Seeker 
Employment  Retention  Rate  at  Six 
Months;  and  one  (1)  process  measure, 
Veteran's  Employment  Rate  Following 
Receipt  of  Staff  Assisted  Services,  can 
be  adjusted  by  State  for  the 
characteristics  of  the  population,  and  for 
the  condition  of  the  labor  market  within 
the  State.  This  adjustment  provides  for 
equitable  performance  measiuement 
across  States.  There  is  no  adjustment  for 
the  Federal  Contractor  Job  Openings 
Listed  with  the  Public  Labor  Exchange 
process  measure. 

To  the  extent  feasible  and 
appropriate,  VETS  plans  to  parallel  its 
proposed  measures  for  Veteran  Job 
Seeker  Entered  Employment  Rate,  and 
Veteran  Job  Seeker  Employment 
Retention  Rate  at  Six  Montks,  with  the 
equivalent  measures  proposed  by  the 
ES.  Currently,  the  calculations  for  these 
measures  are  based  on  a  methodology 
comparable  to  that  set  forth  in  the 
August  14,  2000  Federal  Register 
Notice,  in  which  ETA  proposed  the 
Labor  Exchange  Performance 
Measurement  System.  This  notice  and 
request  for  comments  incorporates  the 
most  recent  revisions  to  the  proposed 
ETA  Labor  Exchange  Performance 
Measurement  System.  If  there  are  any 
further  revisions,  VETS  intends  to 
modify  its  proposed  Veteran  Job  Seeker 


Entered  Employment  Rate,  and  Veteran 
Job  Seeker  Employment  Retention  Rate 
measures  to  maximize  consistency  with 
the  Public  Labor  Exchange  Performance 
Measurement  System. 

B.  Procedures  for  Establishing  Expected 
Levels  of  Performance 

VETS  proposes  to  emulate  the  WIA, 
section  136,  Performance  Accountability 
System,  and  utilize  their  negotiation 
process  to  establish  expected 
performance  levels  for  Labor  Exchange 
services.  The  use  of  this  framework 
means  that  States,  in  conjunction,  with 
their  VETS'  Director  of  Veterans' 
Employment  and  Training  (DVET),  will 
develop  baseline  data  for  each  of  the 
measures  based  on  historical  data, 
analyze  the  baseUne  data,  and  propose 
performance  levels  for  each  measure 
based  on  that  analysis.  Each  State  will 
negotiate  with  its  DVET  to  obtain 
mutually  agreed  upon  expected  levels  of 
performance.  In  developing  baseline 
data,  States  should  use  two  years  of  data 
if  possible,  but  not  less  than  one  year  in 
determining  trends  for  performance  and 
factors  which  may  influence 
performance.  In  establishing  expected 
performance  levels  for  each  measure, 
lectors  beyond  the  control  of  the  State, 
such  as  economic  conditions,  should  be 
considered. 

C.  Baseline  Performance 

Baselines  for  each  of  the  measures 
will  be  developed  by  each  State  and  will 
be  a  key  factor  used  to  determine  the 
expected  level  of  performance  that  is 
negotiated  with  VETS.  Baselines  are 
intended  to  give  an  indication  of  the 
past  outcomes  of  a  performance 
measure.  For  performance  negotiations 
to  be  data-driven  and  reality-based,  the 
development  of  baselines  is  a  critical 
aspect  of  the  negotiation  process. 

D.  State  Expected  Levels  of  Performance 

When  submitting  their  proposed 
performance  levels.  States  should  be 
prepared  to  provide  support  for  their 
proposed  levels  by  providing  baseline 
performance  data,  the  methodology  for 
developing  baseline  data,  and  a 
description  of  data  sources.  In  addition. 
States  should  also  include  information 
on  appropriate  factors  used  to  project 
expected  levels  of  performance. 
Examples  of  possible  factors  to  consider 
in  negotiating  expected  levels  of 
performance  are:  Economic  conditions 
such  as  the  unemployment  rate;  the  rate 
of  job  creation/loss,  new  business  start- 
ups; community  factors  such  as 
availability  of  transportation  and 
daycare;  pursuit  of  new  or  enhanced 
employer  partnerships;  natural 
disasters;  State  legislation;  and  other 
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factors  which  might  impact 
performance.  This  list  is  not  intended  to 
De  prescriptive  or  exhaustive,  but  rather 
to  suggest  the  kind  of  information  that 
might  be  considered  in  the  negotiation 
process. 

E.  Negotiation  of  Expected  Levels  of 
Performance 

The  Regional  Administrator  for 
Veterans'  Employment  and  Training 
(RAVET)  will  review  the  negotiated 
levels  of  performance  as  submitted 
through  the  DVET  and  will  compare  the 
expected  performance  levels  widi  the 
National  averages,  baseline  information 
from  other  States,  and  the  negotiated 
levels  of  performance  established  for 
other  States,  taking  into  accoimt  factors 
including  differences  in  economic 
conditions  and  other  factors  as 
discussed  above.  The  RAVET  will 
analyze  the  quality  of  the  data  presented 
by  States,  including  the  relevance  of  the 
data,  the  source  of  the  data,  the  time 
period  bom  which  the  data  were  drawn, 
and  if  the  data  are  part  of  a  trend  or 
anomalous.  Established  GPRA  Annual 
Performance  Plan  goals  for  relevant 
measures  will  also  be  an  important  part 
of  the  Regional  review  and  negotiation 
of  performance  levels.  When  the 
RAVET's  analysis  is  completed,  if  need 
be,  there  will  be  the  opportunity, 
through  the  DVET,  for  negotiations  with 
the  State  to  obtain  mutually  agreed 
upon  expected  levels  of  performance. 
I^ovision  will  also  be  made  for 
renegotiation  of  performance  levels  if 
circiunstances  arise  that  result  in  a 
significant  change  in  the  factors  used  to 
establish  the  original  levels.  It  is 
understood  that  either  a  State  or  VETS 
may  elect  to  renegotiate  performance  as 
new  information  becomes  available. 
Factors  which  will  be  considered  for 
making  changes  include  those  discussed 
above,  in  paragraph  #D. 

F.  Rules  for  Application 

During  the  first  year  of 
implementation  of  the  new  performance 
measiues,  performance  will  be  reviewed 
as  described  below;  however.  States  will 
)e  held  harmless  from  any 
Iconsequences  of  failing  to  meet  their 
berformance  goals  during  that  first  year. 
Actual  performance  for  each  program 
year  will  be  compared  to  negotiated 
performance  levels.  Incentives  may  be 
put  in  place  for  States  with  exemplary 
performance  results.  For  a  State  to  be 
designated  as  "exemplary,"  expected 
levels  of  performance  for  all  measures 
must  be  achieved  or  exceeded.  A 
possible  incentive  will  be  that 
"exemplary"  States  would 
proportionally  split  a  fixed  amoimt  of 
the  grant  allocation  or  any  unspent 


funds.  If  a  State's  actual  performance 
varies  bom  the  expected  performance 
level  by  minus  two  percent  or  more, 
VETS  will  have  the  option  of 
renegotiating  new  performance  levels 
with  the  State.  VETS  will  offer  technical 
assistance  as  well  as  giving 
consideration  to  external  factors 
affecting  performance  levels.  A  negative 
variation  of  five  percent  or  more  would 
result  in  the  requirement  of  a  State 
Corrective  Action  Plan  (CAP)  to  rectify 
the  situation.  Failiu«  to  submit  or 
comply  with  a  CAP  may  become  the 
basis  for  sanctions. 

Signed  at  Washington,  DC,  this  25th  day  of 
May,  2001. 

Stanley  A.  Seidel, 

Director,  Operations  and  Programs. 

(FR  Doc.  01-13666  Filed  5-30-01;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[01-065] 

Notice  of  Agency  Report  Forms  Under 
0MB  Review 

summary:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)).  This  information 
collection  provides  data  used  in  the 
Agency's  accrual  accounting  and  cost- 
based  budgeting  systems,  maintained  as 
required  imder  Federal  law. 
DATES:  All  comments  should  be 
submitted  on  or  before  July  30,  2001. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Phillip  Smith,  Code 
BFZ,  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Title:  NASA  Contractor  Financial 
Management  Reports. 

OMB  Number:  2700-0003. 

Type  of  review:  Extension. 

Need  and  Uses:  The  NASA  Contractor 
Financial  Management  Reporting 
System  is  the  basic  financial  medium 
for  contractor  reporting  of  estimated  and 
incurred  costs,  providing  essential  data 
for  projecting  costs  and  hours  to  ensure 
that  contractor  performance  is 
realistically  planned  and  supported  by 


dollar  and  labor  resources.  The  data 
provided  by  these  reports  is  an  integral 
part  of  the  Agency's  accrual  accoimting 
and  cost-based  budgeting  systems 
required  under  31  U.S.C.  3512. 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Number  of  Respondents:  850. 

Responses  Per  Respondent:  12. 

Annual  Responses:  10,200. 

Hours  Per  Request:  9  hrs. 

Annual  Burden  Hours:  91,500. 

Frequency  of  Report:  Quarterly; 
Monthly. 

Andrea  T.  Norris, 

Deputy  Chief  Information  Officer.  Office  of 
the  Administrator 

[FR  Doc.  01-13621  Filed  5-30-01;  8:45  am) 
BNJJNa  CODE  751»-ei-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-064] 

Information  Collection:  Submission  for 
OMB  Review,  Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13.  44  U.S.C 
3506(c)(2)(A)).  This  information  is 
required  to  monitor  contract  compliance 
in  support  of  NASA's  mission  and  in 
response  to  procurement  requirements. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  JiUy  2, 
2001. 

ADDRESSES:  All  conunents  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washington,  DC,  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202) 358-1372. 

Reports:  None. 

Title:  Patents.  Data  and  Copyrights, 
NASA  FAR  Supplement,  Part  1827. 

OMB  Number:  2700-0052. 

Type  of  review:  Extension. 

Need  and  Uses:  The  information  is 
used  by  NASA  legal  and  contracting 
offices  to  ensure  disposition  of 
inventions  in  accordance  with  statutes 
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and  to  determine  the  Government's 
rights  in  data.  Collection  is  prescribed 
in  the  NASA  Federal  Acquisition 
Regulation  Supplement,  Part  1827, 
Patents,  Data  and  Copyrights  (48  CFR 
Part  1827.) 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  1,988. 

Responses  Per  Respondent:  1,2. 

Annual  Responses:  2,386. 

Hours  Per  Request:  30  minutes  to  8 
hoius. 
Annual  Burden  Hours:  7,276. 

Frequency  of  Report:  Annually; 
Biennially;  Other  (Per  Contract). 

Andrea  T.  Norris, 

Deputy  Chief  Information  Officer,  Office  of 
the  Administrator. 

[FR  Doc.  01-13620  Filed  5-30-01;  8:45  am] 
BILLMG  CODE  7510-01-U 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-063)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

summary:  NASA  hereby  gives  notice 
that  Thermosurgery  Technology,  Inc.,  of 
Phoenix,  Arizona,  has  applied  for  an 
exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  6,083.158,  entiUed  "Real- 
Time  VisuaUzation  of  Tissue  Ischemia," 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
NASA  Management  Office-JPL. 

DATE(S):  Responses  to  this  notice  must 
be  received  by  July  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patent  Counsel,  NASA  Management 
Office-JPL,  4800  Oak  Grove  Drive,  Mail 
Station  180-801,  Pasadena,  CA  91109- 
8099. 

Dated:  May  22.  2001. 
Edward  A.  Frankle, 
General  Counsel. 
[FR  Doc.  01-13619  Filed  5-30-01;  8:45  am] 

BHJJNO  CODE  7510-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  136,  "Security 
Termination  Statement";  NRC  Form 
237,  "Request  for  Access 
Authorization";  NRC  Form  277, 
"Request  for  Visit  or  Access  Approval". 

3.  The  form  number  if  applicable: 
3150-0049,  NRC  Form  136;  3150-0050, 
NRC  Form  237;  3150-0051,  NRC  Form 
277. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Form  136,  licensee  and 
contractor  employees,  who  have  been 
granted  an  NRC  access  authorization; 
NRC  Form  237,  any  employee  of 
approximately  20  licensees  and  2 
contractors  who  will  require  an  NRC 
access  authorization;  NRC  Form  277, 
any  employee  of  2  current  NRC 
contractors  who  (1)  holds  an  NRC  access 
authorization,  and  (2)  needs  to  make  a 
visit  to  NRC,  other  contractors/licensees 
or  government  agencies  in  which  access 
to  classified  information  will  be 
involved  or  unescorted  area  access  is 
desired. 

6.  An  estimate  of  the  number  of 
responses:  NRC  Form  136:  400;  NRC 
Form  237:  80;  NRC  Form  277:  6. 

7.  The  estimated  number  of  annual 
respondents:  NRC  Form  136:  22;  NRC 
Form  237:  22;  NRC  Form  277:  2. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  NRC  Form  136: 
40;  NRC  Form  237:  16;  NRC  Form  277: 
1. 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies:  Not 
applicable. 


10.  Abstract:The  NRC  Form  136 
affects  the  employees  of  Ucensees  and 
contractors  who  have  been  granted  an 
NRC  access  authorization.  When  access 
authorization  is  no  longer  needed,  the 
completion  of  the  form  apprises  the 
respondents  of  their  continuing  security 
responsibilities.  The  NRC  Form  237  is 
completed  by  licensees,  NRC 
contractors  or  individuals  who  require 
an  NRC  access  authorization.  The  NRC 
Form  277  affects  the  employees  of 
contractors  who  have  been  granted  an 
NRC  access  authorization  and  require 
verification  of  that  access  authorization 
and  need-to-know  in  conjunction  with  a 
visit  to  NRC  or  another  facility. 

A  copy  of  the  supporting  statement 
may  be  viewed  free  of  charge  at  the  NRC 
Public  Document  Room,  One  White 
Flint  North.. 11555  Rockville  Pike,  Room 
0-1F23.  Rockville.  MD  20852.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  web  site:  http:// 
www.nrc.gov/NRC/PUBLIC/OMB/ 
index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  shoiUd  be 
directed  to  the  OMB  reviewer  by  July  2, 
2001:  Amy  Farrell,  Office  of  Information 
and  Regulatory  Affairs  (3150-0049, 
0050  &  0051),  NEOB-10202,  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-7318. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  May  2001. 
For  the  Nuclear  Regulatory  Commission. 

Brenda  |o.  Shelton. 

NHC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  01-13608  Filed  5-30-01;  8:45  am] 

BILUNQCOOE  7S00-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committer  on  Nuclear 
Waste  (ACNW)  will  hold  its  127th 
meeting  on  Jime  19-21.  2001.  at  11545 
Rockville  Pike,  Rockville,  Maryland, 
Room  T-2B3. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  June  19,  2001 

A.  8:30-10:15  a.m.:  Opening 
Statement/Planning  and  Procedures 
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Open) — The  Chairman  will  open  the 
meeting  with  brief  opening  remarks. 
The  Committee  will  then  review  items 
under  consideration  at  this  meeting  and 
consider  topics  proposed  for  future 
ACNW  meetings. 

B.  10:30-1 1 .30  a.m.:  Overview  of 
Private  Fuel  Storage  (Open)— The 
Committee  will  receive  an  information 
briefing  from  the  NRC  staff  on  the  status 
of  the  faciUty  application  for  a  license 
to  store  spent  fuel  in  a  facility  to  be 
constructed  outside  Tooele.  Utah. 

C.  1-2  p.m.:  Update  on  the  Pre- 
Closure  Approach — NRC  (Open) — The 
Committee  members  will  receive  an 
update  and  information  briefing  from 
NRC  on  their  approach  to  pre-closure 
issues  at  the  proposed  high  level  waste 
repository  at  Yucca  Mountain,  Nevada. 

D.  2-3  p.m.:  Public  Outreach 
Activities  (Open) — The  Committee 
members  will  receive  an  information 
briefing  from  NRC  on  their  public 
outreach  activities. 

E.  3-4  p.m.:  Break  and  Preparation  of 
Draft  ACNW  Reports — The  cognizant 
ACNW  members  will  prepare  draft 
reports,  as  needed,  for  consideration  by 
the  full  Committee. 

F.  4-6:30  p.m.:  Discussion  of 
Proposed  ACNW  Reports  (Open)— The 
Committee  will  discuss  proposed 
ACNW  reports  on  High  Level  Waste 
Chemistry;  Public  Outreach  Activity; 
Yucca  Mountain  Pre-Closure  Approach; 
Risk-Informed,  Performance  Based 
Waste  Management  and 
Decommissioning. 

Wednesday,  June  20,  2001 

G.  8:30-8:40  a.m.:  Opening  Remarks 
\y  the  ACNW  Chairman  (Open)— The 

ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

H.  8:40-10:30  a.m.:  Key  Technical 
Issues  (KTIs} — Vertical  Slice  Report 
(Open) — ^The  Committee  members  will 
discuss  their  progress  and  the  elements 
of  a  report  on  assigned  KTIs. 

/.  10:45-11:45  a.m.:  Meeting  Reports 
(Open) — The  Committee  will  hear 
reports  from  the  members  and  staff  on 
meetings  attended  since  the  126th 
/\CNW  Meeting,  including  the 
Symposium  on  Quantitative  Risk 
Assessment,  Public  Workshop  on  NRC's 
Hearing  Process  for  Proposed  Yucca 
Moimtain  Project;  Waste  Package  Peer 
Review  Kickoff  Meeting,  NRC  Meeting 
with  Italian  Delegation  on  Nuclear 
Waste  Issues  and  Nuclear  Waste 
Technical  Review  Board  Meeting  with 
NRC  Commissioners. 

J.  1 1 .45-12:00  Noon:  Election  of 
ACNW  Officers  (Open)— The  Committee 
will  nominate  and  elect  members  to  the 
positions  of  Chairman  and  Vice 


Chairman  for  the  period  July  1,  2001 
through  June  30,  2002. 

K.  1-3:30  p.m.:  DOE's  Science  and 
Engineering  Report  (Open) — The 
Committee  will  hear  a  presentation  by 
DOE  on  its  recently  released  Science 
and  Engineering  Report. 

L.  3:30-7  p.m.:  Preparation  of  ACNW 
Reports  (Open) — The  Committee  will 
discuss  proposed  reports. 

Thursday,  June  21,  2001 

M.  8:30-8:35  a.m.:  Opening  Remarks 
by  the  ACNW  Chairman  (Open)— The 
ACNW  Chairman  will  make  opening 
remarks  regarding  the  conduct  of  the 
meeting. 

N.  8:35-9:30  a.m.:  Memorandum  of 
Understanding  (MOU)  for  Cooperation 
on  Multimedia  Environmental  Models 
(Open) — ^The  Committee  will  receive  an 
information  briefing  on  the  recently 
signed  MOU  for  Interagency 
Cooperation  in  Research  and 
Development  of  Midtimedia 
Environmental  Models  for  Human  and 
Environmental  Health  Risk  Assessment. 

O.  9:30-11  a.m.:  Discussion  of 
Proposed  ACNW  Reports  (Open) — The 
Committee  will  continue  its  discussion 
of  proposed  ACNW  reports. 

?.  11-12:30 p.m.:  Overviewof 
Sequoyah  Fuels  (Open) — The 
Committee  will  receive  an  information 
briefing  from  the  NRC  staff  on  the 
current  status  of  activities  at  the 
Sequoyah  Fuels  Corporation  Facility. 

Q.  1:30-2  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  11,  2000  (65  FR  60475).  hi 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Howard  J.  Larson,  ACNW,  as  far  in 
advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  schedule  the  necessary  time  during 
the  meeting  for  such  statements.  Use  of 
still,  motion  picture,  and  television 
cameras  during  this  meeting  will  be 
limited  to  selected  portions  of  the 
meeting  as  determined  by  the  ACNW 
Chairman.  Information  regarding  the 
time  to  be  set  aside  for  taking  pictures 


may  be  obtained  by  contacting  the 
ACNW  office,  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule 
for  ACNW  meetings  may  be  adjusted  by 
the  Chairman  as  necessary  to  facilitate 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  notify  Mr. 
Larson  as  to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson.  ACNW  (Telephone  301/415- 
6805),  between  8  a.m.  and  5  p.m.  EDT. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  shoidd  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EDT  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
facilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videoteleconferencing 
services  is  not  guaranteed. 

Dated:  May  24,  2001. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  01-13610  Filed  5-30-01;  8:45  am] 

BHJJNQ  COOe  7S00-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raifroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Withholding 
Certificate  for  Railroad  Retirement 
Monthly  Aimuity  Payments. 

(2)  Form(s)  submitted:  RRB  W-4P. 

(3)  OMB  Number:  3220-0149. 

(4)  Expiration  date  of  current  OMB 
clearance:  8/31/2001. 
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(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Program  planning  or 
management. 

(7)  Estimated  annual  number  of 
respondents:  25,000. 

(8)  Total  annual  responses:  25,000. 

(9)  Total  annual  reporting  hours:  1. 

(10)  Collection  description:  Under 
Public  Law  98-76,  railroad  retirement 
beneficiaries'  Tier  II,  dual  vested  and 
supplemental  benefits  are  subject  to 
income  tax  under  private  pension  rules. 
Under  Public  Law  99-514,  the  non- 
social  security  equivalent  benefit 
portion  of  Tier  I  is  also  taxable  under 
private  pension  rules.  The  collection 
obtains  the  information  needed  by  the 
Railroad  Retirement  Board  to  implement 
the  income  tax  withholding  provisions. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
dociiments  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois,  60611-2092 
and  the  0MB  reviewer,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Chuck  Mierzwra, 

Clearance  Officer. 

(FR  Doc.  Ot-13653  Filed  5-30-01;  8:45  am] 

BILUNO  CODE  TMS-OI-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24992] 

Notice  of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

May  24,  2001. 

The  following  is  a  notice  of  a 
applications  for  deregistration  imder 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  May,  2001. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW, 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the  . 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
Jime  19,  2001,  and  should  be 
accompsinied  by  proof  of  service  on  the 


apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564.  SEC. 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506. 

Nuveen  Tax  Exempt  Unit  Trust  Series 
3— National  Trust  3  [File  No.  811- 
1109];  Nuveen  Tax  Exempt  Unit  Trust 
Series  4  [File  No.  811-1110];  Nuveen 
Tax  Exempt  Unit  Trust  Series  5  [File 
No.  811-1230];  Nuveen  Tax  Exempt 
Unit  Trust  Series  6  [File  No.  811-1238]; 
Nuveen  Tax  Exempt  Unit  Trust  Series 
7  [FUe  No.  811-12601;  Nuveen  Tax 
Exempt  Unit  Tnist  Series  8  [File  No. 
811-1291];  Nuveen  Tax  Exempt  Unit 
Trust  Series  16  [File  No.  811-1547]; 
Nuveen  Tax  Exempt  Unit  Trust  Series 
9  [File  No.  811-1308];  Nuveen  Tax 
Exempt  Unit  Trust  Series  12  [File  No. 
811-1395);  Nuveen  Tax  Exempt  Unit 
Trust  Series  13  (File  No.  811-1439]; 
Nuveen  Tax  Exempt  Unit  Trust  Series 
14  [File  No.  811-1480];  Nuveen  Tax 
Exempt  Unit  Trust  Intermefliate  Series 
1  [File  No.  811-2664] 

Summary:  Each  applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Between  April  15, 
1991,  and  December  15,  1991,  each 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicants  incurred  no 
expenses  in  connection  with  the 
liquidations. 

Filing  Date;  The  applications  were 
filed  on  April  18,  2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago.  IL  60606. 

Nuveen  Tax  Exempt  Unit  Trust  Series 
23  [File  No.  811-1962];  Nuveen  Tax 
Exempt  Unit  Trust  Series  24  (File  No. 
811-2022];  Nuveen  Tax  Exempt  Unit 
Trust  Series  26  [File  No.  811-2049] 

Summary:  Each  applicant,  a  imit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company..  On  July  15, 1991, 
October  15, 1991,  and  August  15, 1992, 
respectively,  each  applicant  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Applicants  incurred  no  expenses  in 
connection  with  the  liouidations. 

Filing  Date:  The  applications  were 
filed  on  April  19.  2001. 


Applicants'  Address:  333  West 
Wacker  Drive,  Chicago,  IL  60606. 

Nuveen  Tax  Exempt  Unit  Trust  Series 
28  (File  No.  811-2068];  Nuveen  Tax 
Exempt  Unit  Trust  Series  21  (File  No. 
811-1839];  Nuveen  Tax  Exempt  Unit 
Trust  Series  18  [FUe  No.  811-1654] 

Summary:  Each  applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  15, 
1996,  August  15. 1996.  and  August  15, 
1998,  respectively,  each  applicant  made 
a  liquidating  distribution  to  its  - 
shareholders  based  on  net  asset  value. 
Applicants  incurred  no  expenses  in 
connection  with  the  liquidations. 

Filing  Date:  The  applications  were 
filed  on  April  19,  2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago.  IL  60606. 

Nuveen  Tax  Exempt  Unit  Trust  Series 

36  National  Trust  36  [File  No.  811- 
2179];  Nuveen  Tax  Exempt  Unit  Trust 
Series  40  National  Trust  40  [File  No. 
811-2244 

Sununary:  Each  applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  15, 
1994,  each  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicants  inciured  no 
expenses  in  connection  with  the 
liquidations. 

Filing  Date:  The  applications  were 
filed  on  April  19,2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago,  IL  60606. 

Nuveen  Tax  Exempt  Unit  Trust  Series 

37  National  Trust  37  (File  No.  811- 
2198];  Nuveen  Tax  Exempt  Unit  Trust 
Series  27  (File  No.  811-2059];  Nuveen 
Tax  Exempt  Unit  Trust  Series  17  [File 
No.  811-1575] 

Summary:  Each  apphcant,  a  imit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  15, 
1992,  each  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Applicants  incurred  no 
expenses  in  connection  with  the 
liquidations. 

Filing  Date:  The  applications  were 
filed  on  April  19,2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago,  IL  60606. 

Nuveen  Tax  Exempt  Unit  Trust  Series 
11  [File  No.  811-1378];  Nuveen  Tax 
Exempt  Unit  Trust  Series  10  [File  No. 
811-1328] 

Summary:  Each  apphcant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
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investment  company.  On  February  15, 
1092,  and  September  15, 1992, 
respectively,  each  apphcant  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Applicants  incurred  no  expenses  in 
connection  with  the  hquidations. 

Filing  Date:  The  applications  were 
filed  on  April  18,  2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago,  EL  60606. 

Nuveen  Tax  Exempt  Unit  Trust  Series 
31  National  Trust  31  [File  No.  811- 
2102];  Nuveen  Tax  Exempt  Unit  Trust 
Series  29  National  Trust  29  [FUe  No. 
811-2088] 

Summary:  Each  applicant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  15, 
1995,  and  September  15, 1997, 
respectively,  each  apphcant  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
AppUcants  incurred  no  expenses  in 
connection  with  the  liquidations. 

Filing  Date:  The  applications  were 
filed  on  April  19,  2001. 

Applicants'  Address:  333  West 
Wacher  Drive,  Chicago,  IL  60606.    . 

Nuveen  Tax  Exempt  Unit  Trust  Series 
22  [FUe  No.  811-1908];  Nuveen  Tax 
Exempt  Unit  Trust  Series  25  (FUe  No. 
811-2044];  Nuveen  Tax  Exempt  Unit 
Trust  Series  33  National  Trust  33  [FUe 
No.  811-2141] 

Summary:  Each  apphcant,  a  unit 
investment  trust,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  15, 

1993,  September  15, 1993,  and  May  15, 

1994,  respectively,  each  applicant  made 
a  liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
AppUcants  incurred  no  expenses  in 
connection  with  the  liquidations. 

Filing  Date:  The  apphcations  were 
filed  on  April  19,  2001. 

Applicants'  Address:  333  West 
Wacker  Drive,  Chicago,  IL  60606. 

American  General  Series  Portfolio 
Company  2  [FUe  No.  811-8875] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  7,  2000, 
applicant  transferred  its  assets  to  North 
American  Funds,  based  on  net  asset 
value.  Expenses  of  $1,326,467  incurred 
in  connection  with  the  reorganization 
were  paid  by  American  General 
Corporation,  the  parent  of  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  March  22,  2001. 

Applicant's  Address:  2929  AUen 
Parkway,  Houston,  TX  77019. 


Pennsylvania  DaUy  Municipal  Income 
Fund  [FUe  No.  811-6681] 

Summary:  Applicant  seeks  an  order 
declaring  that  is  has  ceased  to  be  an 
investment  company.  On  February  14, 
2001.  applicant  made  a  hquidating 
distribution  to  its  sole  shareholder 
based  on  net  asset  value.  Expenses  of 
$3,000  incurred  in  connection  with  the 
liquidation  were  paid  by  Reich  &  Tang 
Asset  Management  LLC,  appUcant's 
investment  adviser. 

Filing  Date:  The  appUcation  was  filed 
onMay  9,  2001. 

Applicant's  Address:  600  Fifth 
Avenue,  New  York,  NY  10020. 

Firstar  Select  Funds  (FUe  No.  811-«155] 

Summary:  Apphcant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  23, 

2000,  applicant  transferred  its  assets  to 
Firstar  RETT  Fund,  based  on  net  asset 
value.  Expenses  of  $130,820  incurred  in 
connection  with  the  reorganization  were 
paid  by  Firstar  Investment  Research  & 
Management  Company,  LLC. 

Filing  Date:  The  application  was  filed 
on  April  2.  2001. 

Applicant's  Address:  431  North 
Pennsylvania  Street,  IndianapoUs,  IN 
46204. 

CappieUo-Rushmore  Trust  [FUe  No. 
811-6601] 

Summary:  Apphcant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  12, 

2001 ,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $63,783 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  apphcation  was  filed 
on  April  20,  2001. 

Applicant's  Address:  4922  Fairmont 
Avenue,  Bethesda,  MD  20814. 

The  Buttonwood  Funds,  Inc.  [FUe  No. 
811-4702] 

Summary;  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  2,  2001, 
apphcant  made  a  final  hquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $10,760 
incurred  in  connection  with  the 
liquidation  were  shared  equally  by 
Independence  Capital  Management, 
Inc.,  applicant's  investment  adviser  and 
Janney  Montgomery  Scoti  LLC. 
apphcant's  distributor. 

Filing  Date:  The  application  was  filed 
on  April  18.  2001. 

Applicant's  Address:  Two  Bala 
Cynwyd  Plaza,  Bala  Cynwyd,  PA  19004. 


Gabelli  Income  Series  Funds,  Inc.  [File 
No.  811-8866] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Apphcant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  pubUc  offering  or  engage  in  business 
of  any  kind. 

Filing  Dates:  The  apphcation  was 
filed  on  March  27,  2001.  and  amended 
on  May  2,  2001. 

Applicant's  Address:  One  Corporate 
Center,  Rye,  NY  10580-1434. 

Tristar  Large  Cap  Stock  Fund  [FUe  No; 
811-9723] 

Summary:  Apphcant  seeks  an  order 
declaring  that  is  has  ceased  to  be  an 
investment  company.  On  February  15. 
2001.  apphcant  made  a  hquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of 
approximately  $238  inciirred  in 
connection  with  the  liquidation  were 
paid  by  Tristar  Capital  Management, 
Corp.,  apphcant's  investment  adviser. 

Filing  Dates:  The  applicant  was  filed 
on  April  3,  2001,  and  amended  on  May 
11,2001. 

Applicant's  Address:  13605  Crestway 
Dr.,  Brook  Park,  OH  44142. 

SM&R  Growth  Fund,  Inc.  [File  No.  811- 
623]  SM&R  Equity  Income  Fund,  Inc. 
[FUe  No.  811-1916]  SM&R  Balanced 
Fund,  Inc.  [FUe  No.  811-2818] 

Summary:  Each  apphcant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
31,  2000,  each  applicant  transferred  its 
assets  to  a  corresponding  series  of 
SM&R  Investments,  Inc.,  based  on  net 
asset  value.  Expenses  of  $65,888, 
$42,323  and  $29,355.  respectively,  were 
inciirred  in  connection  with  the 
reorganizations  and  were  paid  by 
Securities  Management  and  Research, 
Inc.,  each  apphcant's  investment 
adviser. 

Filing  Dates:  The  applications  were 
filed  on  February  28,  2001,  and 
amended  on  April  20,  2001  and  AprU 
27,  2001. 

Applicant's  Address:  Securities 
Management  and  Research,  Inc.,  2450 
South  Shore  Boulevard,  Suite  400. 
League  City,  Texas  77573. 

StockJungle.com  Trust  [FUe  No.  811- 
9403] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  7. 
2000.  applicant  transferred  its  assets  to 
three  series  of  the  Trust  for  Investment 
Management  based  on  net  asset  value. 
Expenses  of  $38,000  incurred  in 
connection  with  the  reorganization  were 
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paid  by  StockJungle.com  Advisors,  Inc., 
applicant's  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  March  15,  2001,  and  amended 
on  May  1,2001. 

Applicant's  Address:  5750  Wilshire 
Boulevard,  Suite  560,  Los  Angeles,  CA 
90036. 

Allied  Owners  Action  Fund  Inc.  [File 
No.  811-9551] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  26, 
2001.  applicant  made  a  liquidating 
distributing  to  its  shareholders  based  on 
net  asset  value.  Applicant  incurred  no 
expenses  in  connection  with  the 
liquidation. 

Filing  Dates:  The  application  was 
filed  on  April  20,  2001,  and  amended  on 
May  17,  2001. 

Applicant's  Address:  215  W  91st 
#112,  New  York,  NY  10024. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-13632  Filed  5-30-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44348;  File  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Request  to  Extend  Exchange  on  an 
Unlisted  or  Listed  Basis,  Submitted  by 
ttM  National  Association  of  Securities 
Dealers,  inc.,  the  Pacific  Exchange, 
Inc.  and  the  Boston,  Chicago, 
Philadelphia,  and  Cincinnati  Stock 
Exchanges 

May  24,  2001. 

I.  Introduction 

On  May  23,  2001,  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE")  on  behalf 
of  itself  and  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the 
Boston  Stock  Exchange,  Inc.  ("BSE"), 
the  Chicago  Stock  Exchange,  Inc. 
("CHX"),  Pacific  Exchange,  Inc. 
("PCX"),  and  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx")  (hereinafter 
referred  to  as  the  "Participants") ' 


submitted  to  the  Securities  smd 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposal  to  extend  the 
operation  of  the  Plan  ^  for  Nasdaq/ 
National  Market  ("Nasdaq/NM") 
securities  traded  on  an  exchange  on  an 
unlisted  basis.  ^  The  May  2001 
Extension  Request  would  extend  the 
effectiveness  of  the  Plan  through  July 
19,  2001  and  also  would  extend  certain 
exemptive  relief  as  described  below. 
The  May  2001  Extension  Request  does 
not  seek  permanent  approval  of  the  Plan 
because  the  Participants  currently  are 
negotiating  certain  amendments  to  the 
Plan  for  which  they  will  seek  approval 
in  the  futiire.* 

n.  Background 

The  Plan  governs  the  collection, 
consolidation,  and  dissemination  of 
quotation  and  transaction  information 
for  Nasdaq/NM  securities  listed  on  an 
exchange  or  traded  on  an  exchange 
pursuant  to  a  grant  of  UTP.^  The 
Commission  originally  approved  the 
Plan  on  a  pilot  basis  on  June  26, 1990.^ 
The  parties  did  not  begin  trading  until 
July  12, 1993,  accordingly,  the  pilot 
period  conunenced  on  July  12, 1993. 
The  Plan  as  since  been  in  operation  on 
an  extended  pilot  basis.  ^ 


>  The  CSE  was  elected  as  chair  of  the  Operating 
Committee  for  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection. 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Exchange-Listed 
Nasdaq/National  Market  System  Securities  and  for 
Nasdaq/National  Market  System  Securities  Traded 
on  Exchange  on  an  Unlisted  Trading  Privileges 
Basis  ("Plan")  by  the  Participants. 


*  See  Letter  from  Jeffrey  T.  Brown.  Vice  President 
Regulation  and  General  Counsel,  CSE,  to  Jonathan 
G.  Katz.  Secretary,  Commission,  dated  May  21.  2001 
("May  2001  Extension  Request").  The  signatories  to 
the  Plan  are  the  Participants  for  purposes  of  this 
release:  however,  the  BSE  )oined  the  Plan  as  a 
"limited  participant"  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
National  Market  securities  listed  on  the  BSE. 
Originally,  the  American  Stock  Exchange  Inc. 
("Amex")  was  a  Participant  but  withdrew  its 
participation  bt>m  the  Plan  in  August  1994. 

3  Section  12  of  the  Securities  Exchange  Act  of 
1934  ("Act")  generally  requires  an  exchange  to 
trade  only  those  securities  that  the  exchange  lists, 
except  that  section  12(f)  of  the  Act  permits  unlisted 
traded  privileges  ("LTTP")  under  certain 
circumstances.  For  example,  section  12(f),  among 
other  things,  permits  exchanges  to  trade  certain 
securities  that  are  traded  over-the-counter  ("OTC/ 
UTP"),  but  otdy  pursuant  to  a  Commission  order  or 
rule.  The  present  order  fulfills  this  section  12(f) 
requirement.  For  a  more  complete  discussion  of  the 
section  12(f)  requirement,  see  November  1995 
Extension  Order,  in^  note  7. 

*  In  accordance  with  the  Commission's  statements 
in  its  order  approving  the  establishment  of  the        ■ 
Nasdaq  Order  Display  Facility  and  Order  Collector 
Facility  ("SuperMontage"),  the  Participants 
represent  that  they  are  revising  the  Plan.  See 
Securities  Exchange  Act  Release  No.  43863  (January 
19,  2001)  66  FR  8020  (January  26.  2001). 

»  See  Section  12(f)(2)  of  the  Act,  15  U.S.C 
781(f)(2). 

«  See  Securities  Exchange  Act  Release  No.  28146, 
55  FR  27917  (July  6,  1990)  ("1990  Plan  Approval 
Order"). 

'  See  Securities  Exchange  Act  Release  Nos.  34371 
(July  13,  1994).  59  FR  37103  (July  20.  1994):  35221 
(January  11,  1995),  60  FR  3886  (January  19, 1995): 
36102  (August  14.  1995),  60  FR  43626  (August  22. 
1995):  36226  (September  13, 1995).  60  FR  49029 
(September  21.  1995):  36368  (October  13,  1995).  60 
FR  54091  (October  19,  1995);  36481  (November  13^ 


m.  Description  of  the  Plan 

The  Plan  provides  for  the  collection 
from  Plan  Participants,  and  the 
consolidation  and  dissemination  to 
vendors,  subscribers  and  others,  of 
quotation  and  transaction  information 
in  "eligible  securities."  ^  The  Plan 
contains  various  provisions  concerning 
its  operation,  including:  Implementation 
of  the  Plan;  Manner  of  Collecting, 
Processing,  Sequencing,  Making 
Available  and  Disseminating  Last  Sale 
Information;  Report  Requirements 
(including  hours  of  operation); 
Standards  and  Methods  of  Ensuring 
Promptness,  Accuracy  and 
Completeness  of  Transaction  Reports; 
Terms  and  Conditions  of  Access; 
Description  of  Operation  of  Facility 
Contemplated  by  the  Plan;  Method  and 
Frequency  of  Processor  Evaluation; 
Written  Understanding  of  Agreements 
Relating  to  Interpretation  of,  or 
Participation  in,  the  Plan;  Calculation  of 
the  Best  Bid  and  Offer  ("BBO");  dispute 
Resolution;  and  Method  of 
Determination  and  Imposition,  and 
Amoimt  of  Fees  and  Charges.' 

rV.  Exemptive  Relief 

In  conjunction  with  the  Plan,  on  a 
temporary  basis,  the  Commission 
granted  an  exemption  to  vendors  from 
Rule  11  Acl-2 10  under  the  Act 


199S),  60  FR  58119  (November  24. 1995) 
("November  1995  Extension  Order");  36589 
(December  13,  1995),  60  FR  65696  (December  20. 
1995):  36650  (December  28,  1995),  61  FR  358 
(January  4,  1996);  36934  (March  6.  1996),  61  FR 
10408  (March  13,  1996):  36985  (March  IB,  1996). 
61  FR  12122  (March  25,  1996):  37689  (September 
16,  1996),  61  FR  50058  (September  24,  1996):  37772 
(October  1, 1996),  61  FR  52980  (October  9,  1996); 
38457  (March  31,  1997),  62  FR  16880  (April  8, 
1997):  38794  (June  30,  1997)  62  FR  365486  (July  8, 
1997);  39505  (December  31,  1997)  63  FR  1515 
(January  9.  1998):  40151  (July  1, 1998)  63  FR  36979 
(July  8, 1998):  40896  (December  31, 1998).  64  FR 
1834  (January  12,  1999):  41392  (May  12,  1999),  64 
FR  27839  (May  21,  1999)  ("May  1999  Approval 
Order");  42268  (December  23,  1999),  65  FR  1202 
(January  6,  2000):  43005  (June  30,  2000),  65  FR 
42411  (July  10,  2000):  and  44099  (March  23,  2001). 
66  FR  17457  (March  30,  2001). 

■The  Plan  defines  "eligible  security"  as  any 
Nasdaq/NM  security  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act  or  that 
is  listed  on  a  national  securities  exchange.  On  May 
12,  1999,  in  response  to  a  request  from  the  CHX, 
the  Commission  expanded  the  number  of  eligible 
Nasdaq/NM  securities  that  may  be  traded  by  the 
CHX  pursuant  to  the  Plan  bom  500  to  1000.  See 
May  1999  Approval  Order,  supra  note  7.  On 
November  9.  2000.  the  Cotmnission  notices  and 
requested  comment  on  a  proposal  by  the  PCX  to 
expand  the  maximum  number  of  securities  eligible 
to  trade  all  Nasdaq/NM  securities.  See  Securities 
Exchange  Act  Release  No.  43545.  65  FR  69581 
(November  17,2000). 

'The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing,  which  is  available 
for  inspection  and  copying  in  the  Commission's 
public  reference  room. 

>o  17CFR240.il  Acl-2. 
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regarding  the  calculation  of  the  BBO  ^^ 
and  granted  the  BSE  an  exemption  from 
the  provision  of  Rule  llAa3-l  ^2  under 
the  Act  that  requires  transaction 
reporting  plans  to  include  market 
identifiers  for  transaction  reports  and 
last  sale  data.  In  the  May  2001 
Extension  Request,  the  Participants  ask 
that  the  Commission  grant  an  extension 
of  the  exemptive  relief  described  above 
to  vendors  until  the  BBO  calculation 
issue  is  fully  resolved.  In  addition,  in 
the  May  2001  Extension  Request,  the 
Participants  request  that  the 
Commission  grant  an  extension  of  the 
exemptive  relief  described  above  to  the 
BSEuntilJuly  19,  2001. 

V.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  The  Commission  continues  to 
solicit  comment  regarding  the  BBO 
calculation,  the  trade-through  rule  and 
any  issues  presented  by  changes 
occurring  in  the  market  place.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposal 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposal  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
All  submissions  should  refer  to  File  No. 
87-24-69  and  should  be  submitted  by 
June  21,  2001. 

VI.  Discossion 

The  Commission  finds  that  an 
extension  of  temporary  approval  of  the 
operation  of  the  Plan,  as  amended, 
through  July  19,  2001,  is  appropriate 
and  in  fiutherance  of  Section  llA  ^^  of 
the  Act.'*  The  Commission  has 


"Rule  11  Acl-2  under  the  Act  requires  that  the 
l>est  bid  or  best  offer  to  be  computed  on  a  price/ 
size/time  algorithm  in  certain  circumstances. 
Specifically,  Rule  il  Acl-2  under  the  Act  provides 
that  "in  the  event  two  or  more  reporting  market 
centers  make  available  identical  bids  or  offers  for 
a  reported  security,  the  best  bid  or  offer  *  •  *  shall 
b«  computed  by  ranking  all  such  identical  bids  or 
offers  *   *  *  first  by  size  *  *   *  then  by  time  "  The 
exemption  permits  vendors  to  display  the  BBO  for 
Nasdaq  securities  subject  to  the  Plan  on  a  price/ 
time/size  basis. 

"17CFR11  Aa3-1. 

"15  U.S.C.  78k-l. 

''*  In  approving  this  extension,  the  Commission 
has  considered  the  extension's  impact  on  efficiency, 


previously  stated  that  a  revised  Plan 
must  be  filed  with  the  Commission  by 
July  19,  2001,  or  the  Commission  will 
amend  the  Plan  directly. '^  The 
Participants  represent  in  their  proposal 
that  they  are  negotiating  certain 
amendments  to  be  included  in  an 
interim  plan,  which  would  be  effective 
from  the  date  of  Commission  approval, 
and  no  later  than  the  expiration  of  this 
extension  on  July  19,  2001.  The 
Participants  also  represent  that  they  are 
considering  a  permanent  plan  (that 
would  include  a  fully  viable  alternative 
exclusive  or  non-exclusive  securities 
information  processor)  to  be  filed  with 
the  Commission  on  July  19,  2001.  In 
light  of  the  current  negotiations 
regarding  the  existing  Plan  and  the 
representations  of  the  Participants  in 
their  request  to  the  Commission,  the 
Commission  approves  the  requested 
extension  of  the  Plan  imtil  July  19, 
2001. 

The  Commission  notes  that  the 
revised  Plan,  which  must  be  filed  with 
the  Commission  by  July  19,  2001,  must 
provide  for  either  (1)  a  fully  viable 
alternative  exclusive  sectuities 
information  processor  ("SIP")  for  all 
Nasdaq  seciu-ities,  or  (2)  a  fully  viable 
alternative  non-exclusive  SIP  in  the 
event  that  the  Plan  does  not  provide  for 
an  exclusive  SIP.  If  the  revised  Plan 
provides  for  an  exclusive  consolidating 
SIP,  a  fimction  currently  performed  by 
Nasdaq,  the  Commission  believes  that, 
to  avoid  conflicts  of  interest,  there 
should  be  a  presumption  that  a  Plan 
Participant,  and  in  particular  Nasdaq, 
should  not  operate  such  exclusive 
consolidating  SIP.  The  presumption 
may  be  overcome  if:  (1)  The  Plan 
processor  is  chosen  on  the  basis  of  bona 
fide  competitive  bidding  and  the  . 
Participant  submits  the  successful  bid; 
and  (2)  any  decision  to  award  a  contract 
to  a  Plan  Participant,  and  any  ensuing 
review  or  renewal  of  such  contract,  is 
made  without  that  Plan  Participant's 
direct  or  indirect  voting  participation.  If 
a  Plan  Participant  is  chosen  to  operate 
such  exclusive  SIP,  the  Commission 
believes  there  should  be  a  further 
presiunption  that  the  Participant- 
operated  exclusive  SIP  shall  operate 
completely  separate  fe-om  any  order 
matching  facility  operated  by  that 
Participant  and  that  any  order  matching 
facility  operated  by  that  Participant 
must  interact  with  the  plan-operated  SIP 
on  the  same  terms  and  conditions  as  any 
other  market  center  trading  Nasdaq 
listed  securities.  Further,  the 
Commission  will  expect  the  NASD  to 


competition,  and  capital  formation.  15  U.S.C. 
78(c)(f). 
''See  supra  note  4. 


provide  direct  or  indirect  access  to  the 
alternative  SIP,  whether  exclusive  or 
non-exclusive,  by  any  of  its  members . 
that  qualify,  and  to  disseminate 
transaction  information  and 
individually  identified  quotation 
information  for  these  members  through 
the  SEP. 

In  addition,  the  revised  Plan  should 
resolve  the  issues,  which  have  been 
pending  since  the  implementation  of  the 
Plan,  of  whether  there  is  a  need  for  an 
intermarket  linkage  for  order  routing 
and  execution,  whether  there  is  a  need 
for  a  trade-through  rule  to  facilitate  the 
trading  of  OTC  securities  pursuant  to 
UTP,  and  how  the  BBO  calculation 
should  be  determined  for  securities 
traded  pursuant  to  the  Plan. 

Furthermore,  the  revised  Plan  should 
be  open  to  all  SROs,  and  the  Plan 
should  share  governance  of  all  matters 
subject  to  the  Plan  equitably  among  the 
SRO  Participants.  The  Plan  also  should 
provide  for  sharing  of  market  data 
revenues  among  SRO  Participants. 
Finally,  the  Plan  should  provide  a  role 
for  participation  in  decision  making  to 
non-SROs,  that  have  direct  or  indirect 
access  to  the  alternative  SIP  provided  by 
the  NASD.  The  Commission  expects  the 
parties  to  continue  to  negotiate  in  good 
faith  on  the  above  matter*  >"  as  well  as 
any  other  issues  that  arise  during  Plan 
negotiations. 

The  Commission  also  finds  that  it  is 
appropriate  to  extend  the  exemptive 
relief  from  Rule  1 1  Acl-2  "  under  the 
Act  imtil  the  earlier  of  July  19,  2001 ,  or 
until  such  time  as  the  calculation 
methodology  of  the  BBO  is  based  on  a 
mutual  agreement  among  the 
Participants  approved  by  the 
Commission.  The  Commission  fiuther 
finds  that  it  is  appropriate  to  extend  the 
exemptive  relief  fiom  Rule  llAa3-l" 
imder  the  Act  to  the  BSE  through  July 
19,  2001.  The  Conunission  believes  that 
the  temporary  extensions  of  the 
exemptive  relief  provided  to  vendors 
and  the  BSE,  respectively,  are  consistent 
with  the  .Act,  the  Rules  thereimder,  and 
specifically  with  the  objectives  set  forth 
in  sections  12(f)  ^^  and  llA  >°  of  the  Act 
and  in  Rules  llAa3-l "  and  llAa3-2" 
thereimder. 


'■  See  alto  discussion  in  the  SuperMontage  order. 
supra  note  4. 
"17CFR11AC1-2. 
>»17CFR11Aa3-l. 
••15  U.S.C  781(0. 
» 15  U.S.C  78k-l. 
"17CFR240.11A«3-1. 
"17CFR240.11A«3-2. 
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Vn.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
sections  12(f) "  and  llA  ^*  of  the  Act 
and  paragraph  (c)(2)  of  Rule  llAa3-2  ^s 
thereunder,  that  the  Participants' 
request  to  extend  the  effectiveness  of  the 
Plan,  as  amended,  for  Nasdaq/NM 
securities  traded  on  an  exchange  on  an 
imlisted  or  listed  basis  through  July  19, 
2001,  and  certain  exemptive  relief 
through  July  19,  2001,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^8 

Nfargaret  H.  McFarland, 
Deputy  Secretary. 

[FRDoc.  01-13631  Filed  5-30-01;  8:45  am] 
8ILIJNG  COOE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-<44347;  File  No.  SR-OPRA- 
2001-02] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  of  Amendment  to 
OPRA  Plan  to  Permit  Exchanges  to 
Disseminate  Unconsolidated  Market 
Information  to  Certain  of  Their 
Members 

May  24,  2001. 

Pursuant  to  section  11 A  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  llAa3-2 
thereimder,^  notice  is  hereby  given  that 
on  April  12,  2001,  the  Options  Price 
Reporting  Authority  ("OPRA"),^ 
submitted  to  the  Seciuities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  hiformation  ("OPRA  Plan"). 


"  15  U.S.C.  781(f). 

"15U.S.C.  78k-l. 

"17  era  240. 1 1  Aa3-2(c)(2). 

"17  CFR  200.3O-3(a)(29). 

'15U.S.C.  78k-l. 

*17Cra240.11Aa3-2. 

^  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act.  15  U.S.C.  78k-l,  and  Rule 
tlAa3-2  thereunder,  17  CFR  240.11Aa3-2.  See 
Securities  Exchange  Act  Release  No.  1 7638  (March 
18, 1981).  The  OPRA  Plan  provides  for  the 
collection  and  dissemination  of  last  sale  and 
quotation  information  on  options  that  are  traded  on 
the  participant  exchanges.  The  five  categories  to  the 
OPRA  Plan  that  currently  operate  an  options  market 
are  the  American  Stock  Exchange,  the  Chicago 
Board  Options  Exchange  ("CBOE"),  the 
International  Securities  Exchange  ("ISE"),  the 
Pacific  Exchange,  and  the  Philadelphia  Stock 
Exchange.  The  New  York  Stock  Exchange  is  a 
signatory  to  the  OPRA  Plan,  but  sold  its  options 
business  to  the  Chicago  Board  Options  Exchange  in 
1997.  See  Securities  Exchange  Act  Release  No. 
38542  (April  23, 1997),  62  FR  23521  (April  30. 
1997). 


The  amendment  would  permit  options 
exchanges  to  disseminate 
imconsolidated  market  information  to 
certain  of  their  members  under  certain 
circumstances. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  proposed 
amendment  is  to  change  the  provision 
of  the  OPRA  Plan  that  requires  the 
parties  to  use  the  OPRA  System  as  the 
exclusion  means  for  the  dissemination 
of  options  last  sale  reports  and 
quotation  information  (the  "exclusivity 
clause").  The  proposed  amendment,  in 
part,  would  modify  the  exclusivity 
clause  to  incorporate  two  conditional, 
temporary  exemptions  from  the 
exclusivity  clause  that  the  Commission 
previously  granted  to  the  ISE  and  the 
CBOE.*  These  exemptions,  which  expire 
on  May  26,  2001,  and  which  the 
Commission  is  extending  today  imtil 
September  1,  2001, ^  permit  these  two 
exchanges  to  disseminate  to  all  of  their 
members,  but  not  to  other  persons, 
unconsolidated  market  information 
pertaining  to  options  traded  in  their 
respective  markets  by  means  of 
communication  networks  other  than  the 
OPRA  System,  subject  to  conditions. 

The  proposed  amendment  would 
modify  the  exclusivity  clause  so  that 
each  OPRA  participant  could 
disseminate  its  own  market  information 
by  means  of  commiuiication  networks 
separate  from  the  OPRA  System  imder 
the  following  conditions.  First,  an 
OPRA  participant  could  disseminate  its 
own  market  information  through  means 
separate  from  the  OPRA  System  only  to 
other  OPRA  participants  and  to  its 
members  to  display  on  terminals  or 
workstations  used  by  persons  associated 
with  such  members  who  are  authorized 
to  enter  or  transmit  orders  or  quotations 
in  the  options  market  maintained  by  the 
OPRA  participant.^  This  condition 
means  that  an  exchange's  market 
information  could  not  be  furnished  to  a 
customer  of  a  member,  whether  over  a 
terminal  sponsored  by  a  member  or 
otherwise.  Second,  each  member  to 
which  an  OPRA  participant 
disseminates  its  market  information 
would  be  required  to  have  equivalent 


*  See  Letters  from  Robert  L.D.  Colby,  Deputy 
Director,  Division  of  Market  Regulation, 
Conmiission,  to  Michael ).  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  dated  May  25, 
20OO  and  Edward  ).  Joyce,  President.  CBOE,  dated 
November  6,  2000. 

'  See  Letters  from  Robert  L.D.  Colby,  Deputy 
Director,  Division  of  Market  Regulation. 
Commission,  to  Michael ).  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  and  Edward  |. 
Joyce,  President,  CBOE,  dated  May  24,  2001. 

"  See  proposed  OPRA  Plan  amendment.  Section 
V.(cKiii)(A). 


access  to  consoUdated  options  market 
information  disseminated  by  OPRA  for 
the  same  classes  or  series  of  options  that 
are  included  in  the  market  information.^ 
Access  would  be  deemed  to  be 
"equivalent"  if  the  information  were 
equally  accessible  on  the  same  terminal 
or  workstation.  Both  of  these  conditions 
are  consistent  with  conditions  set  forth 
by  the  Commission  in  the  exemption 
letters  to  the  ISE  and  CBOE. 

Finally,  the  proposed  amendment 
would  prohibit  OPRA  participants  hom 
disseminating  their  market  information 
through  means  other  than  the  OPRA 
System  on  a  more  timely  basis  than  the 
same  information  is  furnished  to  the 
OPRA  System  for  inclusion  in  the 
consolidated  information  disseminated 
by  OPRA.  8  While  this  condition  is 
similar  to  one  set  forth  in  the  exemption 
letters,  the  proposed  amendment  differs 
materially  hom  that  in  the  exemption 
letters  because  it  would  not  consider 
market  information  to  be  disseminated 
more  timely  than  information  is 
furnished  to  the  OPRA  System  simply 
because  the  market  information 
includes  additional  or  more  frequently 
updated  information,  so  long  as  it  does 
not  include  additional  or  more 
frequently  updated  price  information  in 
respect  of  the  best  bid  or  best  offer  for 
any  series  of  options  as  compared  with 
price  information  furnished  to  OPRA. 
Accordingly,  the  proposed  amendment 
would  permit  an  OPRA  participant  to 
provide  market  information  through  a 
network  separate  from  the  OPRA 
System  that  is  in  addition  to  or  different 
from  the  information  furnished  to  the 
OPRA  System,  including  information 
concerning  orders  and  quotations  in  the 
OPRA  participants'  market  that  do  not 
represent  the  best  bid  and  offer  and  size 
information  that  is  not  furnished  to 
OPRA. 

The  Quote  Rule  ^  requires  that  if  an 
exchange  collects  from  responsible 
brokers  or  dealers  quotation  sizes  and 
aggregate  quotation  sizes  in  listed 
options,  such  exchange  must  make 
available  the  aggregate  quotation  sizes 
associated  with  the  best  bid  and  offer  to 
quotation  vendors.  The  Commission 
believes,  and  OPRA  acknowledges,  that, 
absent  an  exemption  from  the  Quote 
Rule,  an  exchange  may  not  make 
available  aggregate  quote  size  through  a 
network  separate  from  the  OPRA 
System  (i.e.,  make  available  to  a 
quotation  vendor)  without  also  making 
such  information  available  to  other 


'  See  proposed  OPRA  Plan  amendment.  Sectioin 
V.(c)(iii)(B). 

*  See  proposed  OPRA  Plan  amendment.  Section 
V.(c)(iii)(C). 

•Exchange  Act  Rule  llAcl-1, 17  CFR 
240.11AC1-1. 
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quotation  vendors  through  the  OPRA 
System. 

By  modifying  the  OPRA  Plan  to 
incorporate  the  previously  granted 
exemptions  from  the  OPRA  Plan's 
exclusivity  clause,  OPRA  believes  that 
the  proposed  amendment  would  place 
all  of  the  parties  to  the  OPRA  Plan  on 
equal  footing  with  respect  to  the  right  to 
disseminate  their  market  data  to  their 
members.  OPRA  believes  that  this 
would  allow  any  of  the  parties  to  the 
OPRA  Plan  to  make  market  information 
available  to  those  of  its  members  who 
enter  or  transmit  orders  or  quotes  in  or 
to  its  market,  while  at  the  same  time 
assuring  that  all  persons  who  have 
access  to  market  information  also  have 
equal  access  to  consolidated  market 
information  disseminated  by  OPRA. 
OPRA  represents  that  because  parties. 
I  that  operate  an  electronic  market  or  an 
!  electronic  trading  facility  must  be 
!  allowed  to  disseminate  market 
information  to  their  members  who  enter 
orders  or  quotes  in  their  markets,  the 
proposed  amendment  would  provide 
parties  who  do  not  maintain  such 
electronic  facilities  with  the  same  right 
to  disseminate  market  information  to 
their  members,  thereby  fostering  fair 
and  equal  competition  among  all  of  the 
parties. 

n.  Implementation  of  Amendment 

The  proposed  amendment  will  be 
effective  upon  its  approval  by  the 
Commission  piusuant  to  Rule  llAa3-2 
of  the  Act.  10 

m.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  OPRA 
Plan  Amendment  is  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciu"ities 
and  Exchange  Conunission,  450  Fifdi 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  and  all  written 
statements  with  respect  to  the  proposed 
OPRA  Plan  amendment  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  OPRA  Plan  amendment 
between  the  Commission  and  any 
person,  other  than  those  withheld  from 


•017  CFR  24.0.11Aa3-2.  OPRA  requested  that  the 
Commission  approve  the  amendment  prior  to  May 
26,  2001,  to  avoid  disrupting  the  markets  of  the  two 
exchanges  that  are  now  operating  under  the 
previously  granted  temporary  exemptions,  which 
are  scheduled  to  expire  on  that  date.  However,  in 
order  to  allow  for  a  fiill  comment  period  on  this 
proposal,  the  Commission  has  extended  the 
previously  granted  temporary  exemptions  for 
another  90  days.  See  note  5,  supra. 


the  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  I*ublic  Reference 
Room.  Copies  of  the  filing  also  will  be 
available  at  the  principal  offices  of 
OPRA.  All  submissions  should  refer  to 
File  No.  SR-OPRA-2001-02  and  should 
be  submitted  by  Jime  21,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-13635  Filed  5-30-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  No.  34--44342;  RIe  No.  SR-Amex- 
2001-28] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  ttw  American  Stock 
Exchange  LLC  Relating  to  the  Listing 
and  Trading  of  Select  Ten  Notes 

May  23.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  7, 
2001,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  list  and  trade 
notes,  the  return  on  which  is  based 
upon  an  equal-dollar  weighted  portfolio 
of  securities  representing  the  ten  highest 
dividend  yielding  stocks  in  the  Dow 
Jones  Industrial  Average  ("DJIA")  from 
year  to  year  (the  "Select  Ten  Index"  or 
"hidex").3 


'>  17  CFR  200.30-3(a)(29). 

'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

^  The  initial  portfolio  of  securities  comprising  the 
Select  Ten  Index  for  the  first  year  will  be  the 
highest  dividend  yielding  stocks  as  of  May  1,  2001, 
and  are  as  follows:  Philip  Morris  Co.,  Inc.;  Eastman 
Kodak  Co.;  General  Motors  Corp.;  DuPont  El  De 
Nemours;  J.P.  Morgan  Chase  ft  Co.;  Caterpillar  Inc.; 
International  Paper  Co.;  SBC  Communications,  Inc.; 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  in  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Under  section  107A  of  the  Amex 
Company  Guide  ("Company  Guide"), 
the  Exchange  may  approve  for  listing 
and  trading  securities  which  caimot  be 
readily  categorized  under  the  Usting 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.* 
The  Amex  proposes  to  list  for  trading 
imder  section  107 A  of  the  Company 
Guide  notes  based  on  the  Select  Ten 
Index  (the  "Select  Ten  Notes"  or 
"Notes").  The  Select  Ten  Index  will  be 
determined,  calculated  and  maintained 
solely  by  the  Amex.* 

The  Select  Ten  Notes  will  conform  to 
the  initial  listing  guidelines  imder 
Section  107^  and  continued  listing 
guidelines  under  sections  1001-1003  ' 


Proctor  ft  Gamble  Co.;  and  Minnesota  Mining  ft 
Manufacturing  Co.  The  portfolio  of  securities  will 
include  the  ten  highest  dividend  yielding  stocks  in 
the  D|IA  for  that  year  and  the  Amex  will  not  have 
buy  discretion  in  the  selection  process. 

*  See  Securities  Exchange  Act  Release  No.  27753 
(March  1, 1990|,  55  FR  8626  (March  8, 1990)  (order 
approving  File  No.  SR-Amex-89-29). 

'  Subject  to  the  criteria  in  the  prospectus 
regarding  the  construction  of  the  Index,  the 
Exchange  has  sole  discretion  regarding  changes  to 
the  Index  due  to  annual  reconstitutions  and 
adjustments  to  the  Index  and  the  multipliers  of  the 
individual  components. 

^The  initial  listing  standards  for  Select  Ten  Notes 
require:  (1)  A  minimum  public  distribution  of  one 
million  units;  (2)  a  minimum  of  400  shareholders: 
(3)  a  market  value  of  at  least  S4  million:  and  (4)  a 
term  of  at  least  one  year.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  have  assets  in 
excess  of  SlOO  million,  stockholder's  equity  of  at 
least  $10  million,  and  pre-tax  income  of  at  lawl 
$750,000  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  staled  in 
Section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following:  (1) 
Assets  in  excess  of  $200  million  and  stockholder*' 
equity  of  at  least  $10  million;  or  (2)  assets  in  excsM 
of  $100  million  and  stockholder's  equity  of  at  least 
$20  million. 

'The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
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of  the  Company  Guide.  Select  Ten  Notes 
are  senior  non-convertible  debt 
securities  of  Merrill  Lynch  &  Co.,  Inc. 
("Merrill  Lynch")  that  provide  for  a 
single  payment  at  maturity.  The  Select 
Ten  Notes  will  have  a  term  of  not  less 
than  one,  nor  more  than  ten,  years. 
Select  Ten  Notes  will  entitle  the  owner 
at  maturity  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"Starting  Index  Value"  and  the  "Ending 
Index  Value"  (the  "Redemption 
Amount").  The  "Starting  hidex  Value" 
is  the  value  of  the  Select  Ten  Index  on 
the  date  on  which  the  issuer  prices  the 
Select  Ten  Notes  issue  for  the  initial 
offering  to  the  public.  The  "Ending 
Index  Value"  is  the  value  of  the  Select 
Ten  Index  over  a  period  shortly  prior  to 
the  expiration  of  ihe  Select  Ten  Notes. 
The  Ending  Index  Value  will  be  used  in 
calculating  the  amount  owners  will 
receive  upon  matiuity.  The  Select  Ten 
Notes  may  not  have  a  minimum 
principal  amount  that  will  be  repaid 
and,  accordingly,  payments  on  the 
Notes  prior  to  or  at  maturity  may  be  less 
than  the  original  issue  price  of  the 
Select  Ten  Notes.  Ehuing  the  designated 
month  each  year,  the  investors  may 
have  the  right  to  require  the  issuer  to 
repurchase  the  Select  Ten  Notes  at  a 
redemption  amoimt  based  on  the  value 
of  the  Select  Ten  Index  at  such 
repurchase  date.  Select  Ten  Notes  are 
not  callable  by  the  issuer. 

Select  Ten  Notes  are  cash-settled  in 
U.S.  dollars  and  do  not  give  the  holder 
any  right  to  receive  a  portfolio  seciuity 
or  any  other  ownership  right  or  interest 
in  the  portfolio  securities,  although  the 
return  on  the  investment  is  based  on  the 
aggregate  portfolio  value  of  the  Select 
Ten  Index  securities. 

The  Select  Ten  Index  will  consist  of 
the  ten  stocks  with  the  highest  dividend 
yields  among  the  thirty  stocks  that 
comprise  the  DJIA,  adjusted  as 
described  below.  The  Index  will  be 
composed  and  calculated  in  a  similar 
manner  as  the  Top  Ten  Yield  Index 
previously  approved  by  the 
Commission." 

to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  Select  Ten  Notes,  the  Exchange  will  rely,  in 
part,  on  the  guidelines  for  bonds  in  Section 
1003(b)(iv).  Section  1003(b)(iv)(A)  provides  that  the 
Exchange  will  normally  consider  suspending 
dealings  in.  or  removing  from  the  list,  a  security  if 
the  aggregate  market  value  or  the  principal  amount 
of  bonds  publicly  held  is  less  than  S400,000. 

>  See  Securities  Exchange  Act  Release  No.  37533 
(August  7, 1996),  61  FR  42075  (August  13,  1996) 


Components  of  the  Select  Ten  Index 
approved  pursuant  to  this  filing  will 
meet  the  following  criteria:  (1)  A 
minimum  market  value  of  at  least  $75 
million,  except  that  up  to  10%  of  the 
component  securities  in  the  Select  Ten 
Index  may  have  a  minimum  market 
value  of  $50  million;  (2)  average 
monthly  trading  voliune  in  the  last  six 
months  of  not  less  than  1,000,000 
shares,  except  that  up  to  10%  of  the 
component  securities  in  the  Select  Ten 
Index  may  have  an  average  monthly 
trading  volume  of  500,00  shares  or  more 
in  the  last  six  months;  (3)  90%  of  the 
Select  Ten  Index's  niunerical  value  and 
at  least  80%  of  the  total  nimiber  of 
component  securities  will  meet  the  then 
current  criteria  for  standardized  option 
trading  set  forth  in  Exchange  Rule  915; 
and  (4)  all  component  stocks  will  either 
be  listed  on  the  Amex,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  or 
traded  through  the  facilities  of  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System 
("NASDAQ")  and  reported  National 
Market  System  securities. 

As  of  May  1,  2001,  the  market 
capitalization  of  the  initial  portfolio  of 
securities  representing  the  Select  Ten 
Index  ranged  from  a  high  of  $145  billion 
to  a  low  of  $12.8  billion.  The  average 
monthly  trading  volume  for  the  last  six 
months,  as  of  the  same  date,  ranged 
from  a  high  of  188  million  shares  to  a 
low  of  34  million  shares.  Moreover,  as 
of  May  1,  2001,  all  of  the  components 
comprising  the  initial  portfolio  of 
seciuities  representing  the  Select  Ten 
Index  were  eligible  for  standardized 
options  trading  pursuant  to  Amex  Rule 
915. 

At  the  outset,  each  of  the  securities  in 
Select  Ten  Index  will  represent 
approximately  an  equal  percentage  of 
the  starting  value  of  the  Select  Ten 
Index.  Specifically,  each  security 
included  in  the  portfolio  will  be 
assigned  a  multiplier  on  the  date  of 
issuance  so  that  the  security  represents 
approximately  an  equal  percentage  of 
the  value  of  the  entire  portfolio  on  the 
date  of  issuance.  The  multiplier 
indicates  the  number  of  shares  (or 
fraction  of  one  share)  of  a  security,  given 
its  market  price  on  an  exchange  or 
through  NASDAQ,  to  be  included  in  the 
calculation  of  the  portfolio. 
Accordingly,  initially  each  of  the  ten 
companies  included  in  the  Select  Ten 
Index  will  represent  approximately  ten 
percent  of  the  total  portfolio  at  the  time 
of  issuance.  The  Select  Ten  Index  will 
initially  be  set  to  provide  a  benchmark 
value  of  100.00  at  the  close  of  trading 

(order  granting  accelerated  approval  to  File  No.  SR- 
Amex-96-28). 


on  the  day  the  Select  Ten  Notes  are 
priced  for  initial  sale  to  the  public. 

The  value  of  the  Select  Ten  Index  at 
any  time  will  equal:  (1)  The  siun  of  the 
products  of  the  cvirrent  market  price  Tor 
each  stock  underlying  the  Select  Ten 
Index  and  the  applicable  share 
multiplier,  plus  (2)- an  amount  reflecting 
current  calendar  quarter  dividends,  and 
less  (3)  a  pro  rata  portion  of  the  annual 
index  adjustment  factor.^  Current 
quarter  dividends  for  any  day  will  be 
determined  by  the  Amex  and  will  equal 
the  sum  of  each  dividend  paid  by  the 
issuer  on  one  share  of  stock  during  the 
ciurent  calendar  quarter  multiplied  by 
the  share  multiplier  applicable  to  such 
stock  on  the  ex-dividend  date. 

As  of  the  first  day  of  the  start  of  each 
calendar  quarter,  the  Amex  will  allocate 
the  current  quarter  dividends  as  of  the 
end  of  the  immediately  preceding 
calendar  quarter  to  each  then 
outstanding  components  of  the  Select 
Ten  Index.  The  amoimt  of  the  ciurent 
quarter  dividends  allocated  to  each 
stock  will  equal  the  percentage  of  the 
value  of  such  stock  contained  in  the 
portfolio  of  securities  comprising  the 
Select  Ten  Index  relative  to  the  value  of 
the  entire  portfolio  based  on  the  closing 
market  price  of  such  stock  on  the  last 
day  in  the  immediately  preceding 
calendar  quarter.  The  share  multiplier  of 
each  stock  will  be  increased  to  reflect 
the  number  of  shares,  or  portion  of  a 
share,  that  the  amount  of  the  current 
quarter  dividend  allocated  to  each  stock 
can  purchase  of  each  stock  based  on  the 
closing  market  price  on  the  last  day  in 
the  immediate  preceding  calendar 
quarter. 

As  of  the  close  of  business  on  each 
aiuiiversary  date  (anniversary  of  the 
date  of  the  initial  issuance  of  Select  Ten 
Notes)  through  the  applicable 
anniversary  date  in  the  year  preceding 
the  maturity  of  the  Select  Ten  Notes,  the 
portfolio  of  securities  comprising  the 
Select  Ten  Index  will  be  reconstituted 
by  the  Amex  so  as  to  include  the  ten 
common  stocks  in  the  DJIA  having  the 
highest  dividend  yield  on  the  second 
scheduled  index  business  day  prior  to 
such  anniversary  date.  The  Exchange 
will  announce  such  changes  to  investors 


"  At  the  end  of  each  day,  the  Index  will  be 
reduced  by  a  pro  rata  portion  of  the  annual  index 
adjustment  factor,  1.5%  (i.e.,  1.5%/365  days  = 
0.0041%  daily).  Telephone  conversation  between 
leSrey  P.  Bums,  Senior  Counsel,  Amex.  and  Sapna 
C.  Patel,  Attorney.  Division  of  Market  Regulation, 
Commission,  on  May  22.  2001.  This  reduction  to 
the  value  of  the  Index  will  reduce  the  total  return 
to  investors  upon  redeeming  Select  Ten  Notes  at 
maturity.  The  Amex  represents  that  an  explanation 
of  this  deduction  will  be  included  in  any  marketing 
materials,  fact  sheets,  or  any  other  materials 
circulated  to  invest  jrs  regarding  the  trading  of  this 
product. 
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at  least  one  day  prior  to  the  anniversary 
date.i" 

The  portfolio  will  be  reconstituted 
and  rebalanced  on  the  anniversary  date 
so  that  each  stock  in  the  Select  Ten 
Index  will  represent  10%  of  the  value  of 
the  Index.  To  effectuate  this,  the  share 
multiplier  for  each  new  stock  will  be 
determined  by  the  Amex  and  will 
indicate  the  number  of  shares  or 
fractional  portion  thereof  of  each  new 
stock,  given  the  closing  market  price  of 
such  new  stock  on  the  anniversary  date, 
so  that  each  new  stock  represents  an 
equal  percentage  of  the  Select  Ten  Index 
value  at  the  close  of  business  on  such 
anniversary  date.  For  example,  if  the 
Select  Ten  Index  value  at  the  close  of 
business  on  an  anniversary  date  was 
200,  then  each  of  the  ten  new  stocks 
comprising  the  Select  Ten  Index  would 
be  allocated  a  portion  of  the  value  of  the 
Index  equal  to  20,  and  if  the  closing 
market  price  of  one  such  new  stock  on 
the  anniversary  date  was  40,  the 
applicable  share  multiplier  would  be 
0.5.  Conversely,  if  the  Select  Ten  Index 
value  was  80,  then  each  of  the  ten  new 
stocks  comprising  the  Select  Ten  Index 
would  be  allocated  a  portion  of  the 
value  of  the  Select  Ten  Index  equal  to 
8,  and  if  the  closing  market  price  of  one 
such  new  stock  on  the  anniversary  was 
40,  the  applicable  share  multiplier 
would  be  0.2.  The  last  anniversary  date 
on  which  such  reconstitution  will  occur 
will  be  the  anniversary  date  in  the  year 
preceding  the  maturity  of  the  Select  Ten 
Notes.  As  noted  above,  investors  will 
receive  information  on  the  new  portfolio 
of  securities  comprising  the  Select  Ten 
Index  at  least  one  day  prior  to  each 
anniversary  date. 

The  multiplier  of  each  component 
stock  in  the  Select  Ten  Index  will 
remain  fixed  unless  adjusted  for 
quarterly  dividend  adjustments,  annual 
reconstitutions  or  certain  corporate 
events,  such  as  payment  of  a  dividend 
other  than  an  ordinary  cash  dividend,  a 
distribution  of  stock  of  another  issuer  to 
its  shareholders,"  stock  split,  reverse 
stock  split,  and  reorganization. 

The  multiplier  of  each  component 
stock  may  be  adjusted,  if  necessary,  in 
the  event  of  a  merger,  consolidation. 


■"The  Exchange  will  publish  a  notice  to  advise 
investors  of  changes  to  the  securities  underlying  the 
Index  if  any  such  changes  are  made  following  an 
annual  reconstitution. 

"  If  the  issuer  of  a  component  security  in  the 
Select  Ten  Index  issues  to  all  of  its  shareholders 
publicly  traded  stock  of  another  issuer,  such  new 
securities  will  be  added  to  the  portfolio  comprising 
the  Select  Ten  Index  until  the  subsequent 
anniversary  date.  The  multiplier  for  the  new 
component  will  equal  the  product  of  the  original 
issuer's  multiplier  and  the  number  of  shares  of  the 
new  component  issued  with  respect  to  one  share  of 
the  original  issuer. 


dissolution  or  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders.  If  the  issuer  of  a  stock 
included  in  the  Select  Ten  Index  were 
to  no  longer  exist,  whether  by  reason  of 
a  merger,  acquisition  or  similar  type  of 
corporate  transaction,  a  value  equal  to 
the  stock's  final  value  will  be  assigned 
to  the  stock  for  the  purpose  of 
calculating  the  Select  Ten  Index  value 
prior  to  the  subsequent  anniversary 
date.  For  example,  if  a  company 
included  in  the  Select  Ten  Index  were 
acquired  by  another  company,  a  value 
will  be  assigned  to  the  company's  stock 
equal  to  the  value  per  share  at  the  time 
the  acquisition  occurred.  If  the  issuer  of 
stock  included  in  the  Select  Ten  Index 
is  in  the  process  of  liquidation  or 
subject  to  a  bankruptcy  proceeding, 
insolvency,  or  other  similar 
adjudication,  such  security  will 
continue  to  be  included  in  the  Select 
Ten  Index  so  long  as  a  market  price  for 
such  security  is  available  or  until  the 
subsequent  anniversary  date.  If  a  market 
price  is  no  longer  avulable  for  an  Index 
stock  due  to  circumstances  including 
but  not  limited  to,  liquidation, 
bankruptcy,  insolvency,  or  any  other 
similar  proceeding,  then  the  security 
will  be  assigned  a  value  of  zero  when 
calculating  the  Select  Ten  Index  for  so 
long  as  no  market  price  exists  for  that 
security  or  until  the  subsequent 
anniversary  date.  If  the  stock  remains  in 
the  Select  Ten  Index,  the  multiplier  of 
that  security  in  the  Select  Ten  Index 
may  be  adjusted  to  maintain  the 
component's  relative  weight  in  the 
Select  Ten  Index  at  the  level 
immediately  prior  to  the  corporate 
action.  In  all  cases,  the  multiplier  will 
be  adjusted,  if  necessary,  to  ensure 
Select  Ten  Index  continuity. 

The  Exchange  will  calculate  the 
Select  Ten  Index  and,  similar  to  other 
stock  index  values  published  by  the 
Exchange,  the  value  of  the  Index  Will  be 
calculated  continuously  and 
disseminated  every  fifteen  seconds  over 
the  Consolidated  Tape  Association's 
Network  B.  The  Index  value  will  equal 
the  sum  of  the  products  of  the  most 
recenUy  available  market  prices  and  the 
applicable  multipliers  for  the 
component  securities. 

Because  Select  Ten  Notes  are  linked 
to  a  portfolio  of  equity  securities,  the 
Amex's  existing  equity  floor  trading 
rules  will  apply  to  the  trading  of  Select 
Ten  Notes.  First,  pursuant  to  Amex  Rule 
411,  the  Exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  lean  the  essential  facts 
relating  to  every  customer  prior  to 


trading  Select  Ten  Notes. '^  Second, 
Select  Ten  Notes  will  be  subject  to  the 
equity  margin  rules  of  the  Exchange.*' 
Third,  the  Exchange,  will,  prior  to 
trading  Select  Ten  Notes,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  Select  Ten 
Notes  and  highlighting  the  special  risks 
and  characteristics  of  the  Select  Ten 
Notes. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  '*  in  general  and 
furthers  the  objectives  of  section 
6(b)(8) "  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  6md  equitable  principles  of 
trade,  to  foster  corporation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  proposed  rule  change 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Sti«et,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


<^  Ammex  Rule  41 1  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts  relative  to 
every  customer  to  every  order  or  account  accepted. 

>>  See  Amex  Rule  462  and  section  107B  of  the 
Company  Guide. 

'« 15  U.S.C.  78f[b). 

•M5  U.S.C  78e[bMS). 
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proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copjring  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  shoiUd  refer  to  File  No. 
SR-Amex-2001-28  and  should  be 
submitted  by  June  21,  2001. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
section  6(b)(5)  of  the  Act.'^  The 
Commission  finds  that  this  proposal  is 
similar  to  several  approved  instruments 
currently  listed  and  traded  on  the  Amex 
and  the  NYSE.i^  Accordingly,  the 
Conmiission  finds  that  the  listing  and 
trading  of  Select  Ten  Notes  is  consistent 
with  the  Act  and  will  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regiUating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  section  6(b)(5)  of  the 
Act.i8 


"See-Securities  Exchange  Act  Release  Nos. 
42582  (March  27.  2000).  65  FR  17685  (April  4. 
2000)  (accelerated  approval  order  for  the  listing  and 
trading  of  notes  linked  to  a  basket  of  no  more  than 
twenty  equity  securities)  (File  No.  SR-Aniex-99- 
42);  41546  (June  22.  1999).  64  FR  35222  (June  30. 
1999)  (accelerated  approval  order  for  the  listing  and 
trading  of  notes  linked  to  a  narrow  based  index 
with  a  non-principal  protected  put  option)  (File  No. 
SR-Aniex-99-15);  39402  (December  4.  1997).  62  FR 
65459  (December  12.  1997)  (notice  of  immediate 
effectiveness  for  the  listing  and  trading  non- 
principal  protected  commodity  preferred  securities 
linked  to  certain  commodities  indices)  (File  No. 
SR-Amex-97-47);  37533  (August  7,  1996),  61  FR 
42075  (August  13. 1996)  (accelerated  approval  order 
for  the  listing  and  trading  of  the  Top  Ten  Yield 
Market  Index  Target  Term  Securities  ("MTTTS")) 
(File  No.  SR-Amex-96-28);  33495  (January  19, 
1994).  59  FR  3883  (January  27.  1994)  (accelerated 
approval  order  for  the  listing  and  trading  of  Stock 
Upside  Note  Securities)  (File  No.  SR-Amex-93-40): 
32840  (September  2.  1993).  58  FR  47485  (September 
9,  1993)  (accelerated  approval  order  for  the  listing 
and  trading  of  MTTTS  on  the  NYSE)  (File  No.  SR- 
NYSE-93-31);  and  32343  (May  20,  1993).  58  FR 
30833  (May  27. 1993)  (accelerated  approval  order 
for  the  listing  and  trading  on  non-principal 
protected  notes  linked  to  a  single  equity  security) 
(File  No.  SR-Amex-92-42). 

>"  15  U.S.C.  78f[b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 


Select  Ten  Notes  are  not  leveraged 
instruments;  however,  their  price  will 
still  be  derived  and  based  upon  the 
underlying  linked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  a  Select  Ten 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Nonetheless,  because 
the  final  rate  of  return  of  a  Select  Ten 
Notes  is  derivatively  priced,  based  on 
the  performance  of  a  portfolio  of 
securities,  and  the  components  of  the 
Select  Ten  Index  are  more  likely  to 
change  each  year,  over  the  term  of  the 
Select  Ten  Notes,  than  products 
previously  issued,  there  are  several 
issues  regarding  the  trading  of  this  type 
of  product. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  Select  Ten  Notes.  In 
particular,  by  imposing  the  hybrid 
listing  standards,  suitability,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potentiai  problems  that  could  arise  from 
the  hybrid  nature  of  Select  Ten  Notes. 
Moreover,  the  Exchange  will  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  Select  Ten  Notes. 

In  approving  the  product,  the 
Commission  recognizes  that  the 
components  are  likely  to  change  each 
year  over  the  life  of  the  product. 
Nevertheless,  the  Commission  believes 
that  this  is  acceptable  because  the  Amex 
has  clearly  stated  its  guidelines  and 
formula  for  replacing  components  from 
a  specific  group  of  thirty  well-known, 
and  highly  capitalized  securities.  Each 
year,  as  noted  above,  the  portfolio  of 
securities  comprising  the  Select  Ten 
Index  wiU  represent  the  ten  highest 
dividend  yielding  securities  in  the  DJIA. 
Amex  will  do  the  calculation  for 
replacements  based  on  a  set  formula  to 
determine  which  of  the  DJIA  securities 
will  be  in  the  Index  for  the  following 
year.  The  Commission  believes  that 
within  these  confines  the  potential 
frequent  changes  in  the  components  of 
the  Select  Ten  Index  are  reasonable  and 
will  meet  the  expectation  of  investors. 

In  addition,  the  Commission  notes 
that  the  Select  Ten  Notes  are  non- 
principal  protected.  The  Notes  may  not 
have  a  minimum  principal  amount  that 
will  be  repaid  and  that  payments  on  the 
Notes  prior  to  or  at  maturity  may  be  less 
than  the  original  issue  price  of  the 
Select  Ten  Notes.  The  Commission  also 


proposed  rule's  impact  on  efRciency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 


recognizes  the  during  the  designated 
month  each  year,  the  investors  may 
have  the  right  to  require  the  issuer  to 
repurchase  the  Select  Ten  Notes  at  a 
redemption  amount  based  on  the  value 
of  the  Select  Ten  Index  at  such 
repurchase  date. 

The  Commission  notes  that  Select  Ten 
Notes  are  dependent  upon  the 
individual  credit  of  the  issuer,  Merrill 
Lynch.  To  some  extent  this  credit  risk 
is  minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the 
Company  Guide  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issue 
securities  as  Select  Ten  Notes.  In 
addition,  the  Exchange's  hybrid  listing 
standards  further  require  that  Select  Ten 
Notes  have  at  least  $4  million  in  market 
value.'^  In  any  event,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  on  the 
issuers  of  the  underlying  securities 
comprising  the  Select  Ten  Index,  will  be 
publicly  available.20 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  prior  approval  orders  for  similar 
instruments  (e.g.,  the  MlTlS),  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  Select  Ten 
Notes  issuemce  is  relation  to  the  net 
worth  of  Merrill  Lynch. 

The  Commission  also  believes  that  the 
listing  and  trading  of  Select  Ten  Notes 
should  not  imdiUy  impact  the  market 
for  the  underlying  securities  comprising 
the  Select  Ten  Index.  First,  the 
underlying  secxirities  comprising  the 
DJIA,  from  which  the  Select  Ten  Index 
components  are  selected,  are  well- 
capitalized,  highly  liquid  stocks. 
Second,  because  all  of  the  components 
of  the  Select  Ten  Index  will  be  equally 
weighted,  initially  and  immediately 
following  each  annual  reconstitution  of 
the  Select  Ten  Index,  no  single  stock  or 
group  of  stocks  will  likely  dominate  the 
Select  Ten  Index.  Finally,  the  issues  of 
the  imderlying  securities  comprising  the 
Select  Ten  Index,  are  subject  to 
reporting  requirements  under  the  Act, 
and  all  of  the  portfolio  securities  are. 
either  listed  or  traded  on,  or  traded 
through  the  facilities  of,  U.S.  securities 
markets.  Additionally,  the  Amex's 
surveillance  procedures  will  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 

Finally,  the  Commission  notes  that 
the  value  of  the  Select  Ten  Index  will 


'»  See  Company  Guide  section  107A. 
™The  companies  that  comprise  the  Select  Ten 
Index  are  reporting  companies  under  the  Act. 
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be  disseminated  at  least  once  every 
fifteen  seconds  throughout  the  trading 
day.  The  Commission  believes  that 
providing  access  to  the  value  of  the 
Select  Ten  Index  at  least  once  every 
fifteen  seconds  throughout  the  trading 
day  is  extremely  important  and  will 
provide  benefits  to  investors  in  the 
product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  produce  is  similar  to  several  other 
instruments  currently  listed  and  traded 
on  the  Amex  and  the  NYSE.21  In 
determining  to  grant  the  accelerated 
approval  for  good  cause,  the 
Commission  notes  that  the  Select  Ten 
Index  is  a  portfoho  of  highly  capitalized 
and  actively  traded  securities  similar  to 
hybrid  securities  products  that  have 
been  approved  by  the  Commission  for 
U.S.  exchange  trading.  Additionally, 
Select  Ten  Notes  will  be  listed  pursuant 
to  existing  hybrid  security  listing 
standards  as  described  below.  Moreover, 
the  Index's  applicable  equal-dollar 
weighting  methodology  is  a  commordy 
applied  index  calcidation  method. 
Based  on  the  above,  the  Commission 
finds,  consistent  with  section  6(b)  of  the 
Act,22  that  there  is  good  cause  for 
accelerated  approval  of  the  product. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,23  that  the 
proposed  rule  change  (SR-Amex-2001- 
28),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^< 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  01-13634  Filed  5-30-01;  8:45  am) 

BHJJNG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMS*  No.  34-44349;  Fll«  No.  SR-ISE- 
2001-14] 

S*lf-Ragulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectlveneea 
of  Proposed  Rule  Change  t>y  the 
intemationai  Securities  Exchange  LLC 
to  Conform  Its  Rules  to  Reflect 
Decimal  Pricing 

May  24,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  23, 
2001 ,  the  Intemationai  Securities 
Exchange  LLC  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  m  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Exchange  filed  the  proposal  pursuant  to 
section  19(b)(3)(A)  of  the  Act,3  and  Rule 
19b-4(f)(6)  thereimder,*  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nde  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  amend  its  rules 
to  conform  to  decimal  pricing.  The  text 
of  the  proposed  rule  change  is  available 
at  the  ISE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  its  proposal  and 
discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
ISE  has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


"  See  supm  note  17. 
"  15  U.S.C.  78f(b). 
» 15  U.S.C.  788(b)(2). 
**  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  7e8(b)(l). 

»17CFR240.19b-«. 

>  15  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19b-4{f)(6). 

'  ISE  provided  written  notice  to  the  Commission 
on  May  14,  2001  of  its  intent  to  file  this  proposal. 
See  Rule  19b-4(f)(6)(ui).  17  CFR  240.19b-^(f)(6Miu). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

1.  Purpose 

The  options  markets  (along  with  the 
markets  for  the  underlying  equity 
securities)  have  completed  their 
conversion  to  decimal  pricing.  The  ISE 
is  proposing  amendments  to  its  rules  to 
reflect  the  fact  that  is  has  phased  out 
fractional  increments  and  that  all 
pricing  is  now  in  decimals.  The  ISE  is 
not  proposing  any  changes  to  the 
current  trading  increments. 

2.  Statutory  Basis 

The  ISE  believes  that  the  proposal  is 
consistent  with  the  provisions  of  section 
6(b)(5)  of  the  Act"  which  requires  that 
an  exchange  have  rules  that  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  ISE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Tinung  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 


•15  U.S.C  78f[bM5). 
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may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  ^  and  Rule  19b-^(f)(6)  thereunder.s 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submission  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  Exchange  Commission,  450 
Fifth  Street,  N.W..  Washington,  D.C. 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Conmiission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  file  number 
SR-ISE-2001-14  and  should  be 
submitted  by  Jime  21.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  01-13633  Filed  5-30-01;  8:45  am] 
BILUNG  CODE  801 0-01 -H 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACnON:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 


'15  U.S.C.  78s(b)(3)(A). 
«17  CFR  240.19b-4(f)(6). 
"17CFR  200.30-3(a)(12). 


DATES:  Submit  conunents  on  or  before 
July  30.  2001. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Charles  Mezger,  Director,  Office  of  SBIC 
Examinations,  Small  Business 
Administration,  409  3rd  Street,  S.W., 
Suite  6300,  Washington  D.C.  20416. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Charles  Mezger.  Director.  (202)  205- 
7172  or  Curtis  B.  Rich,  Management 
Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disclosure  Statement. 

Form  No:  856. 

Description  of  Respondents:  Small 
business  administration  participating 
lenders. 

Annual  Responses:  200. 

Annual  Burden:  200. 
ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Sandra  Johnston,  Program  Analyst, 
Office  of  Financial  Assistance,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Suite  8300,  Washington  D.C. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Johnston,  Program  Analyst,  (202) 
205-7528  or  Curtis  B.  Rich, 
Management  Analyst,  (202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 

Title:  Applications  for  Business 
Loans. 

Fonn  No's:  4, 4-L,  4SCH.  A,  4-Short, 
4-L 

Description  of  Respondents: 
Applicants  applying  for  a  SBA  Business 
Loan. 

Annual  Responses:  60,000. 

Annual  Burden:  1,187.000. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  from  Borrowers 
(Reports.  Records,  and  Financial 
Statements). 

Form  No:  770. 

Description  of  Respondents: 
Recipients  of  SBA  Loans. 

Annual  Responses:  146.800. 

Annual  Burden:  231,800. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Pool  of 
Guaranteed  Interest  Certificates. 

Form  No:  1454. 

Description  of  Respondents:  SBA 
Loan  Poll  Assemblers. 


Annual  Responses:  450. 
Annua/  Burden:  1,350. 

lacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  01-13567  Filed  5-30-01;  8:45  am) 
BILUNO  COOE  a02S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Autfioiity 

This  statement  amends  Part  S  of  the 
Statement  of  the  Organization, 
Functions  and  Delegations  of  Authority 
which  covers  the  Social  Security 
Administration  (SSA).  Chapter  S2 
covers  the  Deputy  Commissioner, 
Operations  (I>CO).  Notice  is  given  that 
subchapter  S2S,  the  Office  of  Electronic 
Services  (OES)  is  being  established 
under  DCO.  The  new  material  and 
changes  are  as  follows: 

Section  82.00    The  Office  of  the  Deputy 
Commissioner,  Operations — (Mission) 

Insert  the  following  as  the  6th 
sentence:  It  oversees  the  coordination 
and  implementation  of  SSA's  policies 
for  the  electronic  delivery  of  Agency 
services  to  the  public. 

Section  52.10    The  Office  of  the  Deputy 
Commissioner,  Operations — 
(Organization) 

Delete:  Paragraph  C.l.  in  its  entirety. 
Establish:  I.  The  Office  of  Electronic 
Services  (OES)  (S2S). 

Section  82.20    The  Office  of  the  Deputy 
Conunissioner,  Operations — (Functions) 

Delete:  Paragraph  C.l.  in  its  entirety. 

Add:  I.  The  Office  of  Electronic 
Services  (OES)  (S2S) 

The  Office  of  Electronic  Services  is 
the  lead  for  SSA's  development  and 
implementation  of  electronic  services. 
Under  the  direction  of  the  Agency  Chief 
Information  Officer,  the  organization 
also  works  with  other  federal  agencies 
on  interagency  electronic  service 
delivery  initiatives. 

Establish  Subchapter:  Subchapter 
S2S,  Office  of  Electronic  Services 
S2S.00     Mission 
S2S.10    Organization 
S2S.20    Fimctions 

Section  S2S.00    The  Office  of 
Electronic  Services — (Mission) 

The  Office  of  Electronic  Services  is 
the  lead  for  SSA's  development  and 
implementation  of  electronic  services. 
This  includes  coordinating  the  overall 
Agency  requirements  and  fostering  a 
collaborative  homework  among  various 
SSA  components  involved  with 
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electronic  service  delivery  (ESD).  Under 
the  direction  of  the  Agency  Chief 
Information  Officer  (CIO),  the 
organization  also  works  with  other 
federal  agencies  on  interagency  ESD 
initiatives. 

Section  828.10    The  Office  of 
Electronic  Services — (Organization) 

1 1  The  Office  of  Electronic  Services, 
imder  the  leadership  of  the  Associate 
Commissioner  for  Electronic  Services, 
includes: 

A.  The  Associate  Commissioner  for 
Electronic  Services  (S2S). 

B.  The  Deputy  Associate 
Commissioner  for  Electronic  Services 
(S2S). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Electronic 
Services  (S2S). 

D.  The  Center  for  Planning  and 
Program  Management  (S2SA). 

E.  The  Center  for  Internet  Customer 
Service  (S2SB). 

F.  The  Center  for  Business 
Application  Technologies  (S2SC). 

Section  828.20    The  Office  of 
Electronic  Services — (Functions) 

A.  The  Associate  Conmiissioner  for 
Electronic  Services  (S2S)  is  directly 
responsible  to  the  Deputy  Commissioner 
for  Operations  for  carrying  out  OES' 
mission  and  providing  managerial 
direction  to  OES. 
'  B.  The  Deputy  Associate 
Commissioner  for  Electronic  Services 
(S2S)  assists  the  Associate 
Commissioner  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Associate  Commissioner 
may  prescribe. 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Electronic 
Services  (S2S)  provides  the  Associate 
Commissioner  with  sta^  assistance  on 
the  full  range  of  his/her  responsibilities. 

D.  The  Center  for  Planning  and 
Program  Management  (S2SA). 

1.  Develops  and  directs  the  business 
case,  analysis  and  evaluation  of 
electronic  service  delivery  initiatives. 

2.  Provides  overall  program 
management  to  the  plaiming, 
development,  and  implementation  of 
the  Agency's  electronic  service  delivery 
initiatives. 

3.  Implements  legislative,  executive, 
and  Agency  directives  for  electronic 
service  delivery. 

4.  Identifies  policies  that  can  be 
changed  to  improve  SSA's  service  to  the 
public. 

E.  The  Center  for  Internet  Customer 
Service  (S2SB). 

1.  Facilitates  the  infrastructure  to 
support  the  implementation  of 
electronic  services  including 
management  of  SSA's  primary  Agency- 
level  public  information  web  site  and 
associated  applications. 


2.  Plans,  develops,  implements  and 
analyzes  the  customer  service  needed  to 
support  the  Agency's  Internet  business 
processes. 

3.  Plans  and  facilitates  development 
of  customer-centric  Internet  services 
based  on  research  of  customer 
demographics  and  preferences  and 
customer  input. 

4.  Works  imder  the  direction  of  the 
Agency  CIO  in  developing  the 
interagency  partnerships  and  common 
business  processes  needed  for  electronic 
government. 

F.  The  Center  for  Business 
Application  Technologies  (S2SC). 

1.  Plans,  develops  and  implements 
the  Public  Key  Infrastructure  (PKI) 
needed  to  support  the  Agency's  Internet 
business  processes. 

2.  Identifies  emerging  technologies 
that  c€m  be  used  to  improve  SSA's 
service  to  the  public. 

3.  Fosters  partnerships  with  public 
and  private  entities  to  solve  global 
electronic  service  delivery  issues; 
develops  a  global  electronic  service 
delivery  infrastructure  supportive  of 
SSA's  service  delivery  goals. 

4.  Represents  SSA  on  boards  and 
committees  charged  with  exploring  the 
use  of  technology  in  providing  service 
to  the  public. 

Dated:  May  18,  2001. 
Larry  G.  Massanari, 

Acting  Commissioner  of  Social  Security. 
(FR  Doc.  01-13565  Filed  5-30-01;  8:45  am] 

BIUJNQ  COOE  41»1-<B-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3668] 

Notic*  Of  Msstlngs;  Unltad  Statss 
International  Talacommunicatlon 
Advisory  Committea  (TTAC)  and 
Talacommunlcation  Davalopmant 
Saetor  (ITAC-D) 

The  Department  of  State  annoimces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee.  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy  and  technical  issues  with 
respect  to  the  International 
Telecommunication  Union.  Meetings 
will  be  held  at  the  Department  of  State, 
2201  "C"  Street.  NW,  Washington,  DC. 

The  ITAC  will  meet  from  10  am  to 
noon  on  June  5  and  June  13,  to  continue 
preparations  for  meetings  of  the  FTU 
Council.  All  meetings  will  be  at  the 
Department  of  State.  The  ITAC-D  will 
meet  from  10  am  to  noon  on  Friday, 
June  8  to  prepare  for  the  September 
meeting  of  ITU-D  Study  Groups  1  and 
2. 

Members  of  the  general  public  may 
attend  these  meetings.  Directions  to 


meeting  locations  and  actual  room 
assignments  may  be  determined  by 
calling  the  Secretariat  at  202-647-0965/ 
2592.  For  meetings  held  at  the 
Department  of  State:  Entrance  to  the 
building  is  controlled;  people  intending 
to  attend  any  of  the  ITAC  meetings 
should  send  a  E-mail  to 
williamscd@state.gov  no  later  than  48 
hours  before  the  meeting  for 
preclearance.  This  e-mail  should 
display  the  name  of  the  meeting  and 
date  of  meeting,  your  name,  social 
security  niunber,  date  of  birth,  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admission:  U.S. 
driver's  license,  passport,  U.  S. 
Government  identification  card.  Enter 
the  Department  of  State  from  the  C 
Street  Lobby;  in  view  of  escorting 
requirements,  non-Go vemment 
attendees  should  plan  to  arrive  not  less 
than  15  minutes  before  the  meeting 
begins. 

Attendees  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Admission  of  members  will 
be  limited  to  seating  available. 

Dated:  May  25,  2001. 
Doreen  McGiir, 

Director,  Telecommunication  Development 
Sector,  International  Communication  & 
Information  Policy,  Department  of  State. 

[FR  Doc.  01-13808  Filed  5-29-01;  2:16  pm] 
BajJNQCOOE  4710-46-^ 


DEPARTMENT  OF  STATE 

[Public  rtotice  3685] 

Privacy  Act  of  1974:  Allarad  Syalama 
of  Racorda 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  six 
existing  systems  of  records,  STATE-08, 
STATE-62,  STATE-63,  STATE-64. 
STATE-65  and  STATE-66  pursuant  to 
the  provisions  of  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  522a  (r)). 
and  the  Office  of  Management  and 
Budget  Cinnilar  No.  A-130,  Appendix  L 
These  systems  were  integrated  into  the 
Department  of  State  on  October  1. 1999 
as  part  of  the  Foreign  Afhirs  Agencies 
Consolidation  Act  of  1998  (Pub.  L.  105- 
277).  The  Department's  report  was  filed 
with  the  Office  of  Management  and 
Budget  on  May  16,  2001. 

It  is  proposed  that  the  current  system 
STATE-62  will  be  renamed  "Records  of 
the  Office  of  Citizen  Exchanges"  and 
STATE-€5  will  be  renamed  "Speaker/ 
Specialist  Program  Records."  Ehie  to  the 
integration  into  the  Department  of  State 
and  the  scope  of  the  current  systems,  all 
six  altered  system  descriptions  will 
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include  revisions  and/or  additions  to  all 
other  sections.  Changes  to  the  existing 
system  descriptions  are  proposed  in 
order  to  reflect  more  accurately  the 
Bureau  of  Educational  and  Cultural 
Affairs,  and  the  Office  of  International 
Information  Programs'  record-keeping 
systems  and  a  reorganization  of 
activities  and  operations. 

Any  persons  interested  in 
commenting  on  the  altered  systems  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Margaret  Peppe, 
Chief;  Programs  and  Policies  Division; 
Office  of  IRM  Programs  and  Services;  A/ 
RPS/IPS/PP;  U.S.  Department  of  State. 
SA-2;  Washington,  DC  20522-6001. 

These  systems  of  records  will  be 
effective  40  days  from  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

The  altered  system  descriptions, 
"Educational  and  Cultural 

Exchange  Program  Records,  STATE- 
08,"  "Records  of  the  Office  of  Citizen 
Exchanges,  STATE-62,"  "Cultviral 
Property  Advisory  Committee  Records, 
STATE-63,"  "Service  Contributors 
Records,  STATE-64,"  "Speaker/ 
Specialist  Program  Records,  STATE- 
65,"  and  "Electronic  Media 
Photographers  Records,  STATE-66" 
will  read  as  set  forth  below. 

Dated:  May  16.  2001. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 

STATE-08 

SYSTEM  NAME: 

Educational  and  Cultural  Exchange 
Program  Records. 

SECURITY  classification: 

Unclassified. 

system  locatkm: 

Department  of  State;  SA-44;  301 
Fourth  Street,  SW;  Washington,  DC 
20547. 

CATEGOfVES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Applicants,  recipients  and 
prospective  recipients  of  Educational 
and  Cultural  Exchange  grants  and 
programs;  members  of  the  }.  William 
Fulbright  Foreign  Scholarship  Board; 
and  American  Executive  Secretaries  of 
Fulbright  Foundations'^md 
Commissions.  \ 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Biographic  information;  project 
descriptions;  evaluations  of  the 
performances  of  former  grantees; 
evaluations  of  performing  artists  who 
may  be  potential  grantees;  copies  of 


press  releases;  new  clippings; 
information  related  to  the  grant  and 
related  correspondence;  academic 
transcripts;  letters  of  reference;  ratings 
by  non-governmental  panel  members; 
insurance  vouchers  and  cards;  medical 
clearance  forms;  travel  itineraries;  and 
confirmation  letters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  the  Foreign  Service); 
and  5  U.S.C.  301  (Management  of  the 
Department  of  State). 

PURPOSES: 

The  information  contained  in  the 
records  of  the  Bureau  of  Educational 
and  Cultural  Affairs  (ECA)  is  collected 
and  maintained  primarily  to  aid  in  the 
selection  of  individuals  for  educational 
and  cultiual  exchange  grants  and 
programs,  and  for  the  administration  of 
such  grants  and  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  the  Educational 
and  Cultiu^  Exchange  Program  Records 
is  used: 

— ^To  develop  statistics  for  use  in  the 
operation  of  the  exchange  program; 

— By  relatives  when  the  information 
is  required  for  the  benefit  of  the  subject; 

— ^To  select  individuals  for  the 
programs; 

— ^To  provide  information  to  the  news 
media  for  promotion  of  the  Fulbright 
program  and  to  confirm  status  of 
grantees); 

— To  disclose  information  to  officials 
of  foreign  governments  and 
organizations  in  vetting  the  process  and 
selection  of  participants; 

— By  peer  review  committees  from 
cooperating  agencies  for  the  ranking  and 
rating  process;  and 

— By  ECA  program  officers  for  record 
keeping  purposes. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory  Statement 
published  in  the  Federal  Register. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DEPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy;  electronic  media. 

retrcvamuty: 
Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Depctrtment  and  its 
annexes  is  controlled  by  security  guards 


and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  imder 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
Department  of  State:  SA-2;  515  22nd 
Street,  NW;  Washington,  DC  20522- 
6001. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Assistant  Secretary  for  Educational 
and  Cultural  Affairs;  Department  of 
State;  SA-44;  301  Fourth  Street,  SW; 
Washington,  DC  20547. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Educational 
and  Cultiual  Affairs  might  have  records 
pertaining  to  themselves  should  write  to 
the  Director;  Office  of  IRM  Programs 
and  Services;  Department  of  State;  SA- 
2;  515  22nd  Street,  NW;  Washington,  DC 
20522-6001.  The  individual  must 
specify  that  he/she  wishes  the 
Educational  and  Cultural  Exchange 
Program  Records  to  be  checked.  At  a 
minimum,  the  individual  should 
include:  name;  date  and  place  of  birth; 
social  security  nimiber;  current  mailing 
address  and  zip  code;  signatiue;  a  brief 
description  of  the  circumstances  that 
caused  the  creation  of  the  record,  and 
the  approximate  dates  which  give  the 
individual  cause  to  believe  that  the 
Bureau  of  Educational  and  Cultural 
A^irs  has  records  pertaining  to  him/ 
her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 
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'  RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
I  obtained  primarily  from  the  individual 
I  who  is  the  subject  of  these  records,  and 
from  published  material  and  other 
I  reference  sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVIStONS 
'  OF  THE  ACT: 

None. 
STATE-62 
SYSTEM  NAME: 

Records  of  the  Office  of  Citizen 
Exchanges. 

i 

SECURITY  CLASSIHCATION: 

Unclassified. 

SYSTEM  LOCATION: 

Department  of  State;  SA-44;  301 
Fourth  Street.  SW;  Washington,  DC 
20547. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  traveled  at  U.S. 
Government  expense  under  Department 
of  State  grants  for  cultural  exchange  in 
the  perfonnance  of  grant  requirements. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  grants  that  may 
include  applicant's  name,  address, 
telephone  number,  date  and  place  of 
birth,  citizenship,  biographic  data, 
education,  current  position  held  by 
grantee,  organizational  affiliation, 
grantee  organization,  grant  number, 
date,  destination,  and  purpose  of  travel. 
I  Other  information  may  include  social 
I  security  number,  bank  enrollment 
I  information,  visa  appUcations  with 
'  passport  number,  travel  itineraries  and 
grantee/post  final  program  reports. 

j  AUTHORITY  FOR  MAMTENANCE  OF  TXE  SYSTEM: 

I     22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  the  Foreign  Service);  5 

I  U.S.C.  301  (Management  of  the 
Department  of  State);  and  22  U.S.C. 
2451-58  (Mutual  Educational  and 

I  Cultural  Exchange  Act  of  1961). 

,  purposes: 

The  information  contained  in  the 
Records  of  the  Office  of  Citizen 
Exchanges  is  collected  and  maintained 
by  the  Office  of  Citizen  Exchanges  for 
the  implementation  of  grants  for 
cidtural  exchange  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  relating  to  American 
travelers  in  the  Records  of  the  Office  of 
Citizen  Exchanges  is  used: 

— For  generalreference  for  future 
programming  purposes; 


— By  judges  for  the  Jazz  Ambassador 
Program  to  record  findings  on  the 
tecbuucal  and  artistic  ability  of  the  artist; 

— For  administrative  purposes  such  as 
requesting  visas,  enrolling  grantee  in 
government  health  insurance, 
authorization  for  deposit  of  funds  to 
bank  accounts  and  notification  of  travel 
arrangements;  and 

— To  disclose  information  to  officials 
of  foreign  governments  and 
organizations  before  a  participant  is  sent 
to  that  country  in  order  to  facilitate 
participation  in  programs  and  events. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory  Statement 
published  in  the  Federal  Register. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy;  electronic  media. 

RETRIEVABlLfTY: 

Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  E)epartment  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  imder 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  imder  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
imtil  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street,  NW;  Washington,  DC  20522- 
6001. 

SYSTEM  MANAGERS  AND  AD0RE8S: 

Director,  Cultural  Programs  Division; 
Bureau  of  Educational  and  Cultural 
Affairs:  Department  of  State;  301  Fourth 
Street,  SW;  Washington,  DC  20547. 


NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  Citizen 
Exchanges  might  have  records 
pertaining  to  themselves  should  write  to 
the  Director;  Office  of  IRM  Programs 
and  Services;  Department  of  State;  SA- 
2;  515  22nd  Street,  NW;  Washington,  DC 
20522-6001.  The  individual  must 
specify  that  he/she  wishes  the  Records 
of  the  Office  of  Citizen  Exchanges  to  be 
checked.  At  a  minimum,  the  individual 
should  include:  Name;  date  and  place  of 
birth;  social  security  number;  current 
mailing  address  and  zip  code;  signature; 
a  brief  description  of  the  circumstances 
that  caused  the  creation  of  the  record, 
and  the  approximate  dates  which  give 
the  individual  cause  to  believe  that  the 
Office  of  Citizen  Exchanges  has  records 
pertaining  to  him/her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
STATE-63 

SYSTEM  NAME: 

Cultural  Property  Advisory 
Committee  Records. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

Department  of  State;  SA-44:  301 
Fourth  Street,  SW;  Washington,  DC 
20547. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  TNt 
SYSTEM: 

Current  and  former  members  of  the 
Cultural  Property  Advisory  Committee 
who  are  private  citizens  appointed  by 
the  President  to  three  year  terms. 
Members  may  be  experts  in  archaeology, 
anthropology,  ethnology  or  related 
fields,  representatives  of  museums,  or 
representatives  of  the  general  public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  curriculum 
vitae,  appointment  affidavits, 
Notification  of  Personnel  Actions, 
Automated  Clearinghouse  Payment 
System  forms,  locator  cards, 
confidential  clearance  memoranda, 
travel  orders  and  travel  vouchers. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  the  Foreign  Service);  5 
U.S.C.  301  (Management  of  the 
Department  of  State);  and  10  U.S.C. 
2601,  et  seq.,  (Convention  on  Cultural 
Implementation  Act). 

PURPOSE(S): 

The  information  contained  in  the 
Records  of  the  Cultural  Property 
Advisory  Committee  is  collected  and 
maintained  by  the  State  Department  in 
connection  with  its  responsibihty  for 
administration  of  the  Committee. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Information  in  the  Records  of  the 
Cultural  Property  Advisory  Committee 
is  used  in  the  administration  of  the 
Committee  and  its  members  including, 
but  not  limited  to  maintaining  addresses 
and  phone  nimibers,  processing  security 
clearances,  issuing  travel  authorizations 
and  vouchers.  The  information  may  also 
be  used  to  disclose  information  to 
officials  of  foreign  governments  and 
organizatiods  before  a  member  is  sent  to 
that  coxmtry  in  order  to  facilitate 
participation  in  programs  and  events. 

Also  see  the  "Routine  Uses"  . 
paragraph  of  the  Prefatory  Statement 
pubUshed  in  the  Federal  Register. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMG,  ACCESSINQ,  RETAINING  AND 
D6POSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy;  electronic  media. 

retrcvabuty: 
Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
aimexes  is  controlled  by  security  guards 
and  admission  is  Umited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 


RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street.  NW;  Washington.  DC  20522- 
6001. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Secretary  for  Education  and 
Cultural  Affairs;  Department  of  State; 
SA-44;  301  Fourth  Street,  SW; 
Washington,  DC  20547. 

NOTVICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Cultxiral  Property 
Advisory  Committee  might  have  records 
pertaining  to  themselves  should  write  to 
the  Director;  Office  of  IRM  Programs 
and  Services;  Department  of  State;  515 
22nd  Street  NW;  SA-2;  Street,  NW; 
Washington.  DC  20522-6001.  The 
individual  must  specify  that  he/she 
wishes  the  Cultural  Property  Advisory 
Committee  Records  to  be  checked.  At  a 
mininiiiTn,  the  individual  should 
include:  Name;  date  and  place  of  birth; 
social  seciuity  nimiber;  current  mailing 
address  and  zip  code;  signature;  a  brief 
description  of  the  circumstances  that 
caused  the  creation  of  the  record,  and 
the  approximate  dates  which  give  the 
individual  cause  to  believe  that  the 
Cultural  Property  Advisory  Committee 
has  records  pertaining  to  hiip/her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director. 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEQORCS: 

These  records  contain  information 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  act: 

None. 
STATE-64 
SYSTEM  NAME: 

Service  Contributors  Records. 

SECURITY  classification: 

Unclassified. 

SYSTEM  location: 

Department  of  State;  SA-44;  301 
Fourth  Street.  SW.;  Washington.  DC 
20547. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Freelance  writers  and  photo-editors 
who  are  available  to  the  Office  of 
International  Information  Programs  (DP) 
on  an  intermittent,  fixed-fee  basis  to 
perform  services  for  the  Office  of 
International  Information  Programs,  and 
authors  of  newspaper  and  magazine 
articles  dealing  with  U.S.  policies  and 
practices  in  five  thematic  areas: 
Economic  Security,  Political  Security, 
Democracy  and  Human  Rights,  Global 
Issues  and  Communications,  and  U.S. 
Society  and  Values. 


categories  of  RECORDS  IN  THE  SYSTEM: 

Copies  of  purchase  orders  issued  to 
the  contributors,  addresses,  phone 
numbers,  specialties  of  contributors, 
data  on  nimiber  of  times  contributors 
have  been  used  and  fees  paid  for 
services. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  the  Foreign  Service); 
and  5  U.S.C.  301  (Management  of  the 
Department  of  State). 

PURPOSE(S): 

The  information  contained  in  the 
Records  of  the  Office  of  International 
Information  Programs  is  collected  and 
maintained  to  identify  possible 
freelance  contributors  with  the  subject- 
matter  expertise  the  Office  of 
International  Information  Programs 
requires  for  its  publications. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  the  Service 
Contributors  Records  is  used: 

— ^To  select  freelance  writers  and 
photo-editors  to  produce  texts  and 
research  photos  for  IIP  publications;  and 

— For  office  reference  in  identifying 
articles  and  locating  authors. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory 

Statement  published  in  the  Federal 
Register. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINdG  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy;  electronic  media. 

retrievabiuty: 
Individual  name. 

safeguards: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
backgroimd  security  investigation. 
Access  to  the  Department  and  its 
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annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

retention  and  disposal: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street,  NW;  Washington,  DC  20522- 
6001. 

system  manager(s)  and  address: 

Copyright  and  Print  Publications 
Team,  IIP/T/CP;  Office  of  International 
Information  Programs;  Department  of 
State;  SA-44;  301  Fourth  Street,  SW; 
Washington,  DC  20547. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  International 
Information  Programs  might  have 
records  pertaining  to  themselves  should 
write  to  the  Director;  Office  of  IRM 
Programs  and  Services;  Department  of 
State;  SA-2;  515  22nd  Street.  NW; 
Washington,  DC  20522-6001.  The 
individual  must  specify  that  he/she 
wishes  the  Service  Contributors  Records 
to  be  checked.  At  a  minimum,  the 
individual  should  include:  Name;  date 
and  place  of  birth;  social  security 
number;  current  mailing  address  and 
zip  code;  signature;  a  brief  description 
of  the  circumstances  that  caused  the 
creation  of  the  record,  and  the 
approximate  dates  which  give  the 
individual  cause  to  believe  that  the 
Office  of  Information  Programs  has 
records  pertaining  to  him/her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director, 
Office  of  IRM  Programs  and  Services 
(address  above). 


RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records, 
referrals  of  other  fieelance  and  photo- 
editor  contributors,  published  material 
and  other  reference  sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None 
STATE-65 

SYSTEM  NAME: 

Speaker/Specialist  Program  Records. 

SECURITY  CLASSIFICATX>N: 

Unclassified. 

SYSTEM  location: 

Department  of  State;  SA-44;  301 
Fourth  Street,  SW;  Washington,  DC 
20547. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

American  specialists  and  experts  who 
have  participated  or  been  considered  for 
participation  in  the  Speaker/Specialist 
Program  sponsored  by  the  Office  of 
International  Information  Programs. 
Specialists  are  recruited  for  their 
expertise  in  addressing  foreign 
audiences  in  U.S.  poUcies  and  practices 
in  any  of  five  thematic  areas:  Economic 
Security,  Political  Security,  Democracy 
and  Human  Rights,  Global  Issues  and 
Communications,  and  U.S.  Society  and 
Values. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  biographic 
information  about  the  speaker/specialist 
including  education  and  professional 
experience;  correspondence  between  the 
individual,  the  Department  and  overseas 
posts  regarding  the  speaker's 
participation  in  the  program;  travel 
itineraries  and  visa  documentation; 
grant  authorization  numbers  and  types; 
copies  of  the  grant  documents;  cost  and 
fiscal  data;  payment  vouchers; 
Automated  Clearing  House  (ACH) 
payment  enrollment  forms;  coimtry 
clearance  telegrams;  and  where 
applicable,  program  evaluations  and 
speaker  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  (Management  of  the 
Department  of  State);  22  U.S.C.  1431  et 
seq.  (Smith-Mimdt  United  States 
Information  and  Educational  Exchange 
Act  of  1948,  as  amended;  22  U.S.C. 
2451-58  Fulbright-Hays  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended;  22  U.S.C.  2651a 
(Organization  of  the  Department  of 
State);  and  22  U.S.C.  3921  (Management 
of  the  Foreign  Service). 


PURP0SE(S): 

The  information  contained  in  the 
Speaker/Specialist  Program  Records  is 
collected  and  maintained  by  the  Office 
of  International  Information  Programs  in 
the  administration  of  its  responsibility 
to  manage  the  Department's  Speaker/ 
Specialist  Program  as  provided  for  in 
the  Smith-Mundt  Act. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Information  in  the  Speaker/SpeciaUst 
Program  Records  is  used  or 
disseminated  as  follows: 

— By  program  officers  and  assistants 
in  implementing  and  managing  the 
Speaker/Specialist  Program; 

— To  generate  grant  documents  and 
payment  vouchers; 

— For  internal  reporting  and  tracking 
of  international  speaking  appearances; 

— To  generate  periodic  and  ad  hoc 
statistical  reports  in  response  to  requests 
frt)m  Congress,  the  White  House  and 
other  U.S.  Government  entities,  e.g.,  the 
number  of  speakers  addressing  a 
specific  issue;  or  the  number  of  speakers 
from  historically  ethnic  colleges  and 
imiversities,  and 

— To  disclose  information  to  officials 
of  foreign  governments  and 
organizations  before  a  participant  is  sent 
to  that  country  in  order  to  facilitate 
participation  in  programs  and  events. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory  Statement 
published  in  the  Federal  Register. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy;  electronic  media. 

RETRIEVABIUTY: 

Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
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regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETEHTION  AND  disposal: 

These  records  will  be  maintained 
imtil  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
Department  of  State;  SA-2;  515  22nd 
Street.  NW;  Washington,  DC  20522- 
6001. 

SYSTEM  MANAGEfKS)  AND  ADDRESS: 

Director.  Office  of  International 
Information  Programs;  Department  of 
State;  SA-^4;  301  Fourth  Street,  SW; 
Washington,  DC  20547. 

NonncATiON  procedure: 

Individuals  who  have  reason  to 
believe  that  the  Office  of  International 
Information  Programs  might  have 
records  pertaining  to  themselves  should 
write  to  the  Director;  Office  of  IRM 
Programs  and  Services;  Department  of 
State;  SA-2;  515  22nd  Street  NW; 
Washington.  DC  20522-6001.  The 
individual  must  specify  that  he/she 
wishes  the  Cultural  Property  Advisory 
Committee  Records  to  he  checked.  At  a 
minimum,  the  individual  should 
include:  Name;  date  and  place  of  birth; 
social  security  number;  cxurent  mailing 
address  and  zip  code;  signature;  a  brief 
description  of  the  circiunstances  that 
caus  k1  the  creation  of  the  record,  and 
the  approximate  dates  which  give  the 
individual  cause  to  believe  that  the 
Office  of  International  Information 
Programs  has  records  pertaining  to  him/ 
her. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director. 
Office  of  IRM  Programs  and  Services    . 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
STATE-66 
SYSTEM  NAME: 

Electronic  Media  Photographers 
Records. 

SECURITY  CLASSmCATNM: 

Unclassified. 
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SYSTEM  LOCATION: 

Department  of  State;  SA-44;  301 
Fourth  Street.  SW.;  Washington.  DC 
20547. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Freelance  photographers  who  have 
applied/expressed  interest  in  supplying 
photos  or  providing  photo  coverage  of 
events  of  interest  to  the  Department. 
Representatives  of  photo  agencies  that 
have  contracts  with  the  Department  for 
providing  photos  and  photo  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  personal 
information  about  the  photographers/ 
picture  agents  including  name,  address, 
telephone  number,  fees  for  services  and 
products,  specialties.  nat\u«  of 
assignment,  availability  of  rights, 
deadlines  and  other  scheduling 
information  and  usage  of  the  photos  and 
other  visual  materials  by  ova  posts 
abroad.  Records  occasionally  include 
evaluations  of  assignments  and  products 
by  the  program  coordinator/manager  of 
the  photo  services  in  the  Department. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  (Management  of  the 
Department  of  State);  22  U.S.C.  1431  et 
seq.  (Smith-Mimdt  United  States 
Information  and  Educational  Exchange 
Act  of  1948.  as  amended);  22  U.S.C. 
2651a  (Organization  of  the  Department 
of  State);  22  U.S.C.  3921  (Management 
of  the  Foreign  Service). 

PURPOSE(S): 

The  information  contained  in  the 
Electronic  Media  Photographers  Records 
is  collected  and  maintained  by  the 
Electronic  Media/Visual  Services 
Division  of  the  Office  of  Thematic 
Programs  whose  staff  includes  photo 
editors  responsible  for  providing  photos 
and  other  graphic  images  for  U.S. 
embassies.  U.S.  consulates  general  and 
consulates,  as  well  as  meeting  the  photo 
needs  of  elements  in  the  Office  of 
International  Information  Programs. 
Many  of  these  images  appear  on  the 
International  Information  Programs  web 
site,  which  is  designed  exclusively  for 
foreign  audiences  and  U.S.  posts  abroad. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Information  in  the  Electronic  Media 
Photographers  Records  is  used  or 
disseminated  as  follows: 

— To  administer  contracts  with  photo 
agencies,  picture  archives  and  other 
institutional  sources; 

— ^To  assign  and  coordinate  the  work 
of  freelance  photographers  chosen  to 
cover  special  events; 


— ^To  provide  contract  photos; 

— ^To  contact  certain  media, 
corporations  and  news  organizations  to 
obtain  photographs  and  rights  for 
distribution  and  reproduction  to  our 
posts  abroad; 

— For  internal  reporting,  cost 
accounting  and  billing;  and 

— To  assess  the  natiire  and 
distribution  of  demands  for  photo 
resources  in  the  Office  of  International 
Information  Programs. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory 

Statement  published  in  the  Federal 
Register. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Hard  copy;  electronic  media. 

RETRIEV  ABILITY: 

Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  tirails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  vmting  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
Department  of  State;  SA-2;  515  22nd 
Street.  NW.;  Washington.  DC  20522- 
6001. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director.  Office  of  Thematic  Programs; 
Department  of  State;  SA-44;  301  Fourth 
Street.  SW.;  Washington,  DC  20547. 
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WTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
jelieve  that  the  Office  of  Information 
Programs  might  have  records  pertaining 
to  themselves  should  write  to  the 
Director;  Office  of  IRM  Programs  and 
Services;  Department  of  State;  SA-2; 
515  22nd  Street.  NW.;  Washington.  DC 
20522-6001.  The  individual  must 
specify  that  he/she  wishes  the 
Electronic  Media  Photographers  Records 
to  be  checked.  At  a  minimima.  the 
individual  should  include:  name;  date 
and  place  of  birth;  social  security 
number;  current  mailing  address  and 
zip  code;  signature;  a  brief  description 
of  the  circumstances  that  caused  the 
creation  of  the  record,  and  the 
approximate  dates  which  give  the 
individual  cause  to  believe  that  the 
Office  of  International  Information 
Programs  has  records  pertaining  to  him/ 
her. 


,  RECORD  ACCESS  PROCEDURES: 

1 1    Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director. 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  primarily  from  the  individual 
who  is  the  subject  of  these  records,  fi-om 
recommendations  by  third  parties, 
directories  of  photo  resources,  and 
related  organizations  in  the  private 
sector. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
)F  THE  act: 

None. 
PR  Doc.  01-13675  Filed  5-30-01;  8:45  am] 

NLUNG  CODE  4710-24-P 


)EPARTMENT  OF  STATE 
Public  Notice  3686] 

>rivacy  Act  of  1974:  Alteration  of  an 
Existing  System  of  Records 

'    Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
Existing  system  of  records,  STATE-43, 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  522a  (r)),  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  alteration  of 
STATE-43  incorporates  the  records  of 
similar  systems  of  records  previously 
maintained  by  the  former  United  States 
Information  Agency  and  the  former 
Arms  Control  and  Disarmament  Agency 
as  a  result  of  the  consolidation  of  those 
agencies  with  the  Department  as 
mandated  by  the  Foreign  Affairs 


Agencies  Consolidation  Act  of  1998 
(Pub.  L.  105-277).  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  May  16, 
2001. 

It  is  proposed  that  the  current  system 
STATE— 43  be  renamed  "Congressional 
Correspondence  Records"  and  due  to 
the  expanded  scope  of  the  current 
system,  the  altered  system  description 
will  include  revisions  and/or  additions 
to  all  sections  except  the  system 
location  and  categories  of  individuals 
covered  by  the  system.  Changes  to  the 
existing  system  description  are 
proposed  in  order  to  reflect  more 
acciu-ately  the  Bureau  of  Legislative 
Affairs'  record-keeping  systems  and  a 
reorganization  of  activities  and 
operations. 

Any  persons  interested  in 
commenting  on  the  altered  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Margaret  Peppe, 
Chief;  Programs  and  Policies  Division; 
Office  of  IRM  Programs  and  Services;  A/ 
RPS/IPS/PP;  U.S.  Department  of  State, 
SA-2;  Washington,  DC  20522-6001. 

This  system  of  records  will  be 
effective  40  days  from  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

The  altered  system  description, 
"Congressional  Correspondence 
Records,  STATE-43"  will  read  as  set 
forth  below. 

Dated:  May  16.  2001. 

Patrick  F.  Kennedy, 

Assistant  Secretary  for  the  Bureau  of 
Administration,  Department  of  State. 

STATE-43 

SYSTEM  name: 

Congressional  Correspondence 
Records. 

SECURTTY  CLASSIFICATION: 

Unclassified  and  classified. 

SYSTEM  location: 

Department  of  State;  2201  C  Street, 
NW;  Washington,  DC  20520. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  Congress  and  their 
constituents  who  request  Congressional 
assistance  in  obtaining  information  or 
services  from  the  Department  of  State. 

CATEGORIES  OF  RECORDS  IN  THE  STSTEM: 

Correspondence,  memoranda  and  E- 
mail  messages  between  Members  of 
Congress.  Congressional  Committees, 
and  the  Department  including  our  posts 
abroad  pertaining  to  Congressional  and 
constituents'  requests  for  information  or 
services  fit)m  the  Department. 


AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

22  U.S.C.  2651a  (Organization  of  the 
Department  of  State);  22  U.S.C.  3921 
(Management  of  service);  5  U.S.C.  301 
(Management  of  the  Department  of 
State). 

PURPOSE(S): 

The  information  in  this  system  of 
records  is  collected  and  maintained  by 
the  Bureau  of  Legislative  Affairs  to 
fulfill  its  responsibility  to  the  Congress 
in  tracking  Members'  correspondence 
and  providing  appropriate  responses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  this  system  is 
used: 

— to  respond  to  requests  from 
Congress.  Congressional  Committees  or 
constituents  of  Members  of  Congress  for 
information  or  services  bom  the 
Department;  and 

— ^to  provide  Department  principals 
with  information  regarding  trends  or. 
particular  interests  of  Members  of 
Congress  or  their  constituents. 

Also  see  the  "Routine  Uses" 
paragraph  of  the  Prefatory 

Statement  published  in  the  Federal 
Register. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media. 

retrievabiuty: 
Individual  name. 

SAFEGUARDS: 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
'  aimexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
seciu-ed  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  th% 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
imtil  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
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accordance  with  published  records 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Records  Administration. 
More  si>ecific  information  may  be 
obtained  by  writing  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street.  NW.;  Washington.  DC  20522- 
6001. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Legislative 
Operations;  Department  of  State;  2201  C 
Street.  NW;  Washington.  DC  20520. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
beUeve  that  the  Bureau  of  Legislative 
Affairs  might  have  records  pertaining  to 
themselves  should  write  to  the  Director; 
Office  of  IRM  Programs  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street.  NW;  Washington.  DC  20522- 
6001.  The  individual  must  specify  that 
he/she  wishes  the  Congressional 
Correspondence  Records  to  be  checked. 
At  a  tninimiiin,  the  individual  should 
include:  name;  date  and  place  of  birth; 
a  brief  description  of  the  circumstances 
that  caused  the  creation  of  the  record 
and  the  approximate  dates;  current 
maihng  address  and  zip  code;  signature 
and  preferably,  his/her  social  security 
number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Director; 
Office  of  IRM  Programs  and  Services 
(address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
obtained  from  Members  of  Congress. 
constituents  who  requested  assistance, 
and  substantive  responding  offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[FR  Doc.  01-13676  Filed  5-30-01;  8:45  am] 

aiLUNO  COOe  4710-M-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
To  Support  You  Drini(  &  Drive.  You 
l.x>se.  Campaign  With  State 
Associations  of  Chiefs  of  Police 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Announcement  of  Cooperative 
Agreements  in  conjunction  wiUi  the 


You  Drink  &  Drive.  You  Lose.  Campaign 
to  increase  impaired  driving 
enforcement  with  the  State  Associations 
of  Chiefs  of  Police. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  cooperative  agreement 
program  to  solicit  support  for  the  You 
Drink  &  Drive.  You  Lose.  Campaign. 
NHTSA  solicits  appUcations  from  the 
State  Associations  of  Chiefs  of  Police  to 
participate  in  the  campaign,  by 
mobilizing  law  enforcement  agencies  to 
increase  the  enforcement  of  impaired 
driving  laws.  Only  applications 
submitted  by  the  State  Association  of 
Chiefs  of  Police  will  be  considered.  The 
State  Associations  of  Chiefs  of  Police 
will  take  a  leadership  role  in  involving 
the  law  enforcement  agencies  in  their 
state  in  increasing  enforcement  of 
impaired  driving  laws  by  participating 
in  the  mobilization  periods,  highly 
visibility  enforcement,  training  for 
officers  and  pubhc  information  and 
education. 

DATES:  Applications  must  be  received 
no  later  than  July  16.  2001  at  2  pm., 
Eastern  Standard  Time. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safiety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30). 
ATTN:  Ross  S.  Jeffries.  400  7th  Street. 
SW..  Room  5301.  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to.  Ross  S.  Jeffries.  Office  of 
Contracts  and  Procurement  at  (202) 
366-6283.  Programmatic  questions 
should  be  directed  to  Sandy  Richardson. 
Traffic  Law  Enforcement  Division. 
NTS-13.  NHTSA.  400  7th  Street.  SW.. 
Washington  DC  20590  by  e-mail 
srichardson@nhtsa.dot.gov  or  by  phone 
(202)  366-^294.  Interested  applicants 
are  advised  that  no  separate  application 
package  exists  beyond  the  contents  of 
this  announcement. 
SUPPLEMENTARY  INFORMATION: 

Background 

Each  year,  approximately  41,000 
Americans  die  in  traffic  crashes  and 
another  three  million  are  injured.  On 
America's  roads,  someone  is  killed 
every  13  minutes  and  someone  is 
injured  every  nine  seconds  in  traffic 
crashes. 

In  1995,  law  enforcement  agencies, 
working  with  Federal,  state  and 
community  traffic  safety  partners 
established  a  national  goal  of  reducing 
alcohol-related  traffic  fatalities  in 


America  to  no  more  than  1 1 ,000  by  the 
year  2005.  Ultimately,  the  goal  is  zero 
tolerance.  Achieving  this  goal  will 
reduce  deaths  caused  by  impaired 
driving  by  approximately  5,000  each 
year,  saving  14  lives  every  day. 
Reducing  the  death  toll  to  11,000 
represents  a  national  commitment. 

Two  national  mobilizations  are 
planned  yearly  targeting  impaired 
drivers.  The  first  "wave"  takes  place  the 
July  4th  week.  The  second  mobilization 
period  is  for  a  week  in  December.  The 
impaired  driving  dates  coincide  with 
those  regularly  scheduled  by  Operation  . 
Combined  Accident  Reduction  Effort, 
the  organization  of  state  police  and 
highway  patrols  which  schedules 
saturated  holiday  enforcement  periods. 
By  establishing  Uiese  dates,  law 
enforcement  can  continue  to  conduct 
enforcement  campaigns  around  holidays 
and  other  emphasis  periods  and  the 
highway  safety  community  can  partner 
to  help  publicize  the  events  and  better 
educate  the  public. 

Past  agency  efforts  have  identified  a 
number  of  enforcement  techniques, 
strategies,  and  technology-based  tools 
which  can  act  to  reduce  the  occurrence 
of  impaired  driving  related  crashes. 

1.  Sobriety  Checkpoints  and  Saturation 
Patrols 

Sobriety  checkpoints  and  satiiration 
patrols  coupled  with  a  public 
information  and  education  campaign 
have  proven  to  be  highly  effective  in 
removing  the  impaired  driver  from  the 
highways.  Research  conducted  both  in 
the  U.S.  and  abroad  indicates  that  the 
use  of  sobriety  checkpoints  has  been 
associated  with  substantial  reductions 
in  impaired  driving  related  crashes 
(Ross.  1992;  Voas  et  al.  1985).  Sobriety 
checkpoints  involve  the  stopping  of 
motor  vehicles  on  a  non-discriminatory 
basis  in  order  to  detect  drivers  who  may 
be  iltipaired  by  alcohol  and  other  drugs. 
In  addition,  checkpoints  can  be 
instnunental  in  the  enforcement  of  other 
traffic  safety  laws  such  as  zero  tolerance 
for  youth  and  graduated  licensing.  The 
use  of  sobriety  checkpoints  is  permitted 
in  41  states  and  the  District  of 
Coliimbia. 

As  an  example  of  the  kinds  of 
reductions  that  may  be  achieved  with  a 
large  and  sustained  program,  the  State 
of  Tennessee  conducted  an  intensive 
sobriety  checkpoint  effort  combined 
with  PI  &  E  from  April  1994  to  March 
1995  (see  Lacey  et  al.,  1999).  As  part  of 
this  effort,  state  and  local  enforcement 
agencies  were  involved.  Nearly  900 
checkpoints  were  conducted  and  more 
than  140,000  drivers  were  checked  for 
alcohol  impairment.  In  addition  to  the 
nearly  800  DUI  arrests,  there  were  more 
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than  9.000  other  traffic  citations.  Use  of 
interrupted  time  series  analysis 
indicated  a  20  percent  reduction  over 
the  number  of  impaired  driving  fatal 
crashes  that  would  have  occiured  with 
no  intervention.  It  was  estimated  that 
tliere  was  a  reduction  of  9  impaired 
driving  fatal  crashes  per  month  due  to 
the  influence  of  the  checkpoint 
program,  amounting  to  more  than  100 
Uves  saved  over  the  intervention  period. 
A  check  of  five  comparison  states 
showed  non-significant  increases  in 
impaired-driving-fatal  crashes  over  the 
same  period. 

In  addition  to  sobriety  checkpoints, 
'another  approach  for  apprehending 
impaired  drivers  is  the  use  of  saturation 
patrols.  Law  enforcement  agencies  have 
often  concentrated  traffic  safety  efforts 
in  high  volume  crash  areas  in  an 
attempt  to  reduce  the  frequency  of 
impaired-driving-related  crashes,  and 
other  traffic  violations.  Model 
guidelines  for  implementing  saturation 
patrols  as  a  means  of  reducing  impaired 
driving  on  a  community-wide  basis 
were  developed  under  the  auspices  of 
the  International  Association  of  Chiefs 
of  Police,  the  National  Sheriff's 
Association  and  NHTSA. 

Data  from  the  sixteen  DUI  Task  Forces 
in  Arizona  indicated  that  2,922  DUI 
arrests  were  made  dvuing  the  2000 
holiday  period  saturation  patrols 
(November  22-January  1,  2001).  The 
average  BAC  was  .157.  The  officers 
participating  in  the  satiuation  patrols 
also  conducted  130  Drug  Recognition 
Expert  Evaluations,  wrote  407  child  seat 
violations,  1,  855  citations  for  non-belt 
use,  493  citations  for  minor 
consumption,  and  194  imderage  DWI 
arrests. 

2.  National  Mobilizations 

Since  the  national  law  enforcement 
mobilizations  have  been  proven  to  be 
effective  in  increasing  seat  belt  use,  two 
mobilizations  periods  have  been 
established  for  impaired  driving 
enforcement.  The  You  Drink  &  Drive. 
You  Lose.  Campaign  supports  two 
national  mobilizations  each  year  (July  4 
and  the  December  holidays).  Law 
enforcement  agencies  bora,  aroimd  the 
coimtry  conducted  sobriety  checkpoints 
and  saturation  patrols  combined  with  a 
public  information  and  education 
campaign  during  the  past  three 
mobilization  periods. 

.  Impaired  Driving  Enforcement 
'raining 

Officers  trained  in  the  proper 
Administration  of  the  Standardized 
Field  Sobriety  Tests  (SFST)  are  more 
successful  in  the  detection, 
apprehension  and  conviction  of  the 


impaired  driver.  The  Drug  Evaluation 
and  Classification  (DEC)  Prograin  was 
developed  to  train  law  enforcement 
officers  in  the  detection,  apprehension, 
and  conviction  of  the  drug  impaired 
driver. 

Period  of  Support 

Cooperative  agreements  may  be 
awarded  for  a  period  of  support  for  (1) 
year.  The  application  should  address 
what  is  proposed  and  can  be 
accomplished  during  the  funding  period 
(12  months).  Subject  to  the  availability 
of  funds,  the  agency  anticipates 
awarding  up  to  5  cooperative 
agreements  in  the  amount  of  $50,000 
each,  totaling  $250,000.  Federal  funds 
should  be  viewed  as  seed  money  to 
assist  the  Associations  in  working  with 
local  law  enforcement  agencies  in  the 
development  of  traffic  safety  initiatives. 
NHTSA  may  choose  to  extend  the 
period  of  performance  under  this 
agreement  for  an  additional  12  months, 
subject  to  the  availabiUty  of  funds.  If 
NHTSA  elects  to  do  so,  it  will  notify  the 
recipients  within  60  days  prior  to  the 
expiration  of  this  agreement  and  the 
recipients  wilt  submit  a  proposal  for  an 
additional  12  months  of  performance. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement  program,  an 
applicant  must  be  a  State  Association  of 
Chiefs  of  Police,  and  must  meet  the 
following  requirements: 
— Have  the  ability  to  provide  funding  to 
law  enforcement  agencies  in  the  state. 
— Have  written  support  and  approval 
from  the  applicant's  chief  executive 
officer  to  conduct  impaired  driving 
enforcement  programs  to  participate 
in  and  encourage  local  law 
enforcement  participation  in  the  You 
Drink  &  Drive.  You  Lose  Campaign. 
(Include  copy  with  proposal.) 
— Obtain  written  support  from  the 
Governor's  Representative  or  his/her 
designee  in  the  State  Highway  Safety 
Office  (SHSO)  demonstrating  that  the 
appUcant's  proposal  is  partnered  with 
the  State's  program.  (Include  copy 
with  proposal.) 

Application  Procedure 

Each  apphcant  must  submit  one 
original  and  two  copies  of  their 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procm«ment  (NAD- 
30),  ATTN:  Ross  S.  Jeffiies,  400  7th 
Street,  SW.,  Room  5301,  Washington, 
DC  20590.  Only  complete  application 
packages  received  by  the  due  date  will 
be  considered.  Submission  of  four 
additional  copies  will  expedite 
processing,  but  is  not  required. 
Applications  must  be  typed  on  one  side 


of  the  page  only.  Applications  must 
include  a  reference  to  NHTSA  Program 
No.  DTNH22-01-R-€5144.  The 
appUcant  shall  specifically  identify  any 
information  in  the  application  for  which 
confidential  treatment  is  requested,  in 
accordance  with  the  procedures  of  49 
CFR  Part  512,  Confidential  Business 
Information. 

Only  complete  packages  received  on 
or  before  May  25,  2001  at  2:00  p.m. 
Eastern  Standard  Time  will  be 
considered. 

Application  Contents 

The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  the 
certifications  and  assiu-ances  included. 
While  the  Form  424-A  deals  with 
budget  information,  and  section  B 
identifies  Budget  Categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  to  provide 
for  a  meaningful  evaluation  of  the 
proposed  costs.  A  supplemental  sheet 
should  be  provided  which  presents  a 
detailed  breakdown  of  the  proposed 
costs,  as  well  as  any  costs  which  the 
applicant  proposes  to  contribute  in 
support  of  this  effort.  The  budget  shoiUd 
be  a  1-year  plan.  Also  included  shall  be 
a  program  narrative  statement  which 
addresses  the  following: 

1 .  A  description  of  the  project  to  be 
pursued  which  provides: 

a.  A  detailed  explanation  of  the 
proposed  strategy  to  support  the 
enforcement  efforts,  including  methods 
for  gaining  support  (both  within  the 
commimity  and  law  enforcement 
leadership)  for  "waves"  of  highly 
publicized  impaired  driving 
enforcement  and  for  mobiUzation 
efforts.  In  addition,  an  explanation  of 
the  strategies  to  fund  local  law 
enforcement  agencies  to  participate  in 
the  national  mobilizations,  and  to 
conduct  "waves"  of  highly  publicized 
impaired  driving  enforcement.  A 
description  of  efforts  to  address  training 
needs  (e.g.,  SFST,  DEC)  of  law 
enforcement  jurisdictions  and  how 
training  will  be  marketed  to  these 
jurisdictions. 

b.  The  goals,  objectives,  and  the 
anticipated  results  and  benefits  of  the 
project  (supporting  documentation  from 
concerned  interests  other  than  the 
applicant  can  be  used.) 

c.  Written  evidence  of  approval  by  the 
applicant's  Chief  Executive  Officer. 

a.  An  explanation  demonstrating  the 
need  for  assistance. 

e.  Description  of  any  extraordinary 
social/commimity  involvement. 
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f.  A  discussion  of  the  criteria  to  be 
used  to  evaluate  the  results  [e.g.  number 
of  citations,  number  of  officers  trained, 
number  of  sobriety  checkpoints,  number 
of  saturation  patrols  conducted,  level  of 
earned  media  coverage,  etc.). 

2.  A  list  of  the  proposed  activities  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

3.  Identification  of  the  proposed 
program  coordinator  for  participation  in 
the  proposed  project  efi^ort. 

4.  A  description  of  the  applicant's 
previous  experience  related  to  this 
proposed  program  effort  (i.e.  past 
participation  in  highly  publicized 
enforcement  or  participation  in  the 
impaired  driving  national  seat  belt 
mobilizations). 

5.  A  statement  of  any  technical 
assistance  which  the  applicant  may 
requirp  of  NHTSA  in  order  to 
successfully  complete  the  proposed 
project. 

Application  Review  Process  and 
Evaluation  Factors 

Initially,  each  application  will  be 
reviewed  to  confirm  that  the  applicant 
meets  the  eligibility  requirements  and 
that  the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  section  of  this  notice.  Each 
complete  application  from  an  eligible 
recipient  will  then  be  evaluated  by  a 
Technical  Evaluation  Committee.  The 
applications  will  be  evaluated  using  the 
following  criteria: 

1.  The  Potential  of  the  Proposed  Project 
Effort  To  Increase  Impaired  Driving 
Enforcement  (40%) 

The  likeliness  and  feasibility  of  the 
applicant's  projects  to  increase  impaired 
driving  enforcement  by  law  enforcement 
jurisdictions.  The  degree  to  which  the 
applicant  has  identified  jurisdictions 
that  might  benefit  from  impaired  driving 
training  opportimities  and  effectiveness 
of  the  applicant's  plan  for  providing  that 
training.  The  impaired  driving  training 
offered  must  meet  the  standards  that 
have  been  established  by  the 
International  Association  of  Chiefs  of 
Police  (lACP)  and  approved  by  the 
lACP/NHTSA.  Currently,  the  lACP/ 
NHTSA  curriculum  for  SFST  and  DEC 
are  the  only  training  programs  that  meet 
those  standards.  The  overall  soimdness 
and  feasibility  of  the  applicant's 
approach  to  participating  and 
successfully  seeking  law  enforcement 
participation  in  mobilization  efforts  and 
public  information  campaigns 
concerning  impaired  driving. 


2.  The  Applicant's  Proposed  Strategy  for 
Participating  and  Seeking  the 
Participation  of  Local  Law  Enforcement 
Agencies  in  the  You  Drink  6"  Drive.  You 
Lose.  (Jampaign  National  Mobilizations 
(40%) 

The  likeliness  and  feasibility  of  the 
Association's  proposal,  as  described  in 
its  innovative  project  plan,  to  assist 
smaller  law  enforcement  agencies  in 
participating  in  the  You  Drink  &  Drive. 
You  Lose.  Campaign  national 
mobilizations.  The  degree  to  which  the 
applicant  has  demonstrated  a  complete 
understanding  of  the  requirements  for 
successful  participation  in  the  national 
impaired  driving  mobilizations.  The 
overall  soundness  and  feasibility  of  the 
applicant's  proposed  strategy  and 
demonstrated  ability  to  involve  and 
coordinate  this  project  with  smaller  law 
enforcement  agencies. 

3.  The  Applicant's  Ability  To 
Demonstrate  Support  and  Coordination 
With  Local  Government  and  the  State 
Highway  Safety  Office  (15%) 

The  degree  to  which  the  proposal 
describes  efforts  and  commitment  to 
obtain  the  support  from  lo'cal 
government  officials  throughout  the 
State.  The  likeliness  and  feasibility  of 
the  applicant's  proposal  for  reaching 
local  and  state  government  executives 
throughout  the  state,  including 
suggested  methods  for  generating 
interest,  making  initial  contacts  and 
reasons  for  taking  the  proposed 
approach  as  opposed  to  others. 

4.  The  Adequacy  of  the  Organizational 
Plan  for  Accomplishing  the  Proposed 
Project  Effort  Through  the  Experience 
and  Technical  Expertise  of  the  Proposed 
Personnel  (5%) 

Program  management  and  technical 
expertise  will  be  estimated  by  reviewing 
the  qualifications  and  experience  of  the 
proposed  personnel,  and  the  relative 
level  of  effort  of  the  staff.  Consideration 
will  be  given  to  the  adequacy  of  the 
organizational  plan  for  accomplishing 
the  proposed  project  effort. 
Consideration  will  also  be  given  to  the 
Association's  resources  and  how  it  will 
provide  the  program  management 
capability  and  personnel  expertise  to 
successfully  perform  the  activities  in  its 
plan. 

NHTSA  Involvement 

The  NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  the  cooperative 


agreement  and  to  coordinate  activities 
between  the  selected  State  Associations 
of  Chiefs  of  Police  and  NHTSA; 

2.  Provide  information  and  technical 
assistance  from  government  sources, 
within  available  resources  and  as 
determined  appropriate  by  the  COTR; 

3.  Provide  liaison  between  the 
selected  State  Associations  of  Chiefs  of 
Police  and  other  government  and 
private  agencies  as  appropriate;  and 

4.  Stimulate  the  exchange  of  ideas  and 
information  among  cooperative 
agreement  recipients  through  periodic 
meetings. 

Terms  and  Conditions  of  Award 

1.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  29— 
Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

2.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  the  agreement(s) 
shall  be  subject  to  NHTSA's  General 
Provisions  for  Assistance  Agreements 
(7-95). 

Reporting  Requirements 

1.  The  recipient  shall  submit  brief 
quarterly  reports  documenting  the 
project  effort  to  date,  which  will  include 
information  on  accomplishments, 
obstacles  and  problems  encountered, 
and  noteworthy  activities.  Quarterly 
reports  shall  be  due  15  days  after  the 
end  of  each  quarter,  and  a  final  report 
summarizing  the  project  effort  shall  be 
due  within  30  days  aJFter  the  completion 
of  the  project.  An  original  and  three 
copies  of  each  of  these  reports  shall  be 
submitted  to  the  COTR. 

2.  The  recipient  may  be  requested  to 
conduct  an  oral  presentation  of  project 
activities  for  the  COTR  and  other 
interested  NHTSA  personnel.  For 
planning  purposes,  assiune  that  these 
presentations  will  be  conducted  at  the 
NHTSA  Office  of  Traffic  and  Injury 
Control  Programs,  Washington,  DC  or  at 
a  conference,  as  identified  by  the  COTR. 
An  original  and  three  copies  of  briefing 
materials  shall  be  submitted  to  the 
COTR. 

Rose  A.  McMurray, 

Associate  Administrator  for  Traffic  Safety 

Programs. 

(FR  Doc.  01-13641  Filed  5-30-01;  8:45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedure  governing  the  application  for, 
and  the  processing  of,  exemptions  from 
the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  tiie  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  July  2.  2001. 

ADDRESS  COMMENTS  TO:  Records  Center, 
Research  and  Special  Programs 
Administration,  U.S.  E)epartment  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  ntunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 

New  Exemptions 


addressed  stamped  postcard  showing 
the  exemption  application  niunber. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  (See  Docket  Number)  are 
available  for  inspection  at  the  New 
Docket  Management  Facility,  PL-401,  at 
the  U.S.  Department  of  Transportation, 
Nassif  Building.  400  7th  Street.  SW., 
Washington,  DC  20590  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5117(b);  49  CFR  1.53(b)). 

Issued  in  Washington,  DC,  on  May  24. 
2001. 

J.  Suzanne  Hedgepeth. 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 


Docket  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


12682-N 


12690-N 


12691-N 


12694-N 


12695-N 


12696-N 


12698-N 


RSPA-01-9657 


RSPA-01-9656 


RSPA-01-9659 


RSPA-01-9658 


RSPA-01-9654 


RSPA-01-9650 


RSPA-01-9652 


12701-N 


12702-N 


12703-N 


12706-N 


RSPA-01-9647 


RSPA-01-9660 


RSPA-01-9646 


RSPA-01-9731 


EP  Container  Corp. 
Santa  Fe  Springs,  CA. 


Air  Liquide  America  Cor- 
poration, Houston,  TX. 


TITEQ  Corporation, 
Palmdale.  CA. 


jllbruck  Sealant  Systems, 
Inc.,  Minneapolis,  MN. 


Global  Composites  Inter- 
national, Inc.,  San 
Dimas,  CA. 

Phibro-Tech,  Inc..  Fort 
Lee,  NJ. 


Integrated  Environmental 
Services.  Inc..  Atlanta. 
QA. 


Fuel  Cell  Components  & 
Integrators,  Inc.. 
Hauppauge,  NY. 

Los  Ciespos  Cylinders. 
Anasco,  PR. 


Aeronex,  Inc.,  San 
Diego.  CA 


Raufoss  Composites  AS, 
Raufoss,  NO. 


49  CFR.  173.12{b)(2)(i)  .. 


49  CFR,  173.304(a)(2), 
Note  2. 


49  CFR,  173.302(a)(2). 
175.3. 


49  CFR.  173.306(a)(3)(v) 


49  CFR  173.302(a)(1), 
173.304(a)(1),  175.3. 


49  CFR  173.28(b)(7) 


49  CFR,  173.1 15(a)(b), 
173.304(a), 
173.34<d)(e). 


49  CFR.  173.302, 
173.304. 


49  CFR,  172.203(a). 

172.301(c).  173.34(1) 

sut)paragraphs  1 , 2, 

and  3. 
49  CFR,  173.212. 

173213. 


49  CFR.  173.201. 
173.301.  173.304. 
173.34.  178.35.. 


To  authorize  the  manufacture,  mark,  sale  and  use 
of  certain  UN  11G  Fibertx)ard  Intermediate  Bulk 
Containers  (IBC),  for  use  as  the  poison  pack 
outer  packaging  wtien  transporting  certain  haz- 
andous  materials,  (mode  1 ) 

To  authorize  the  transportation  in  comnrierce  of 
DOT  speciricatk>n  3AA  cylinders  having  a  water 
capacity  of  approximately  950  pounds,  wtiich 
when  filled,  wouU  exceed  ttie  150  pound  limit 
tor  use  in  transporting  chlorine,  (mode  1) 

To  authorize  the  manufacture,  mark,  sale  and  use 
of  non-DOT  specification  cylinder  conforming  to 
DOT  Specifkation  3HT  cylinder  for  use  in  trans- 
port certain  hazardous  materials  classed  In  Divi- 
sk>n  2.2.  (modes  1 ,  2,  4) 

To  auttiorize  an  alternative  testing  metf)od  for  spe- 
cifically designed  aerosol  containers  used  in 
transporting  Division  2.1  matenal  (modes  1,  2, 
3) 

To  authorize  ttte  manufacture,  mark,  sale  and  use 
of  non-DOT  specifk»tk)n  cylinders  for  use  in 
transporting  certain  Division  2.1  arxJ  2.2  haz- 
ardous materials.  (nrKxles  1 ,  2,  3,  4) 

To  autfK>rize  the  transportation  In  commerce  of  30 
to  50  galk>n  UN  1H1/X  or  Y  drums  containing  a 
hazardous  matenal  not  transported  under  tfie 
exclusive  control  of  ttie  refiller  (mode  1 ) 

To  authorize  tf>e  manufacture,  marie,  sale  and  use 
of  non-DOT  specifk:ation  full  open  head,  steel/ 
stainless  steel  salvage  cylinders  as  an  overpack 
in  transporting  damaged  or  leaking  gas  cyl- 
irxJers  containing  Class  2  material  (nxxles  1 ,  3. 
4) 

To  authorize  tfie  transportatk)n  in  convnerce  of 
non-DOT  specifkatkxis  cylinders  comparable  to 
Specifk:ation  4E  for  use  in  transportirtg  com- 
pressed gas.  (modes  1 ,  2) 

To  authorize  the  repair  and  retxiikj  of  DOT-48  se- 
ries cylinders  for  use  in  transporting  tiazardous 
materials  as  presently  autftorized.  (modes  1,  2, 
3) 

To  authorize  tt>e  manufacture,  n^ric,  sale  and  use 
of  non-DOT  specifKatkxi  pressure  vessels  for 
use  in  transportng  self  heating  solid,  inorganic, 
n.o.s.  material,  (modes  1,  2,  3,  4) 

To  authorize  tfie  transportatk)n  in  oommeroe  of 
foreign  non-DOT  specifk»tkxi  oomposite  LPG 
cylinders,  (modes  1 ,  2,  3) 
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New  Exemptions— Continued 

Application  No. 

Docket  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  tfiereof 

12708-N  

RSPA-01-9741 

Ameristar  Air  Cargo,  Inc., 
Dallas,  TX. 

49  CFR  173.62 

To  authorize  the  transportation  in  commerce  of 
certain  Division  1.1.  1.2,  1.3  and  1.4  explosives 
which  are  forbidden  or  exceed  quantities  author- 
ized for  transportation  by  cargo  aircraft,  (mode 
4) 

[FR  Doc.  01-13563  Filed  5-30-01;  8:45  am] 

BNJJNO  COOC  4»10-«0-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  appUcation 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  has  been  shown  in  earlier 
Federal  Register  pubUcations,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
appUcation  nimiber.  Application 
numbers  with  the  suffix  "M"  denote  a 
modffication  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
feciUtate  processing. 
DATES:  Comments  must  be  received  on 
or  before  June  15,  2001. 

Address  Coxninents  To:  Records 
Center,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 


Comments  should  refer  to  the 
application  niunber  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  nimiber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building.  400  7th  Street  SW. 
Washington,  DC  or  at  http:// 
dms.dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington.  DC,  on  May  23, 
2001. 
J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 
Exemptions  and  Approvals. 


Application  No. 


4453-M  . 
6614-M  . 
6805-M  . 
7823-M  . 
8554-M  . 
8723-M  . 
8865-M  . 
9729-M  . 
10481-M 
10945-M 
10977-M 
11064-M 
11194-4)4 
11516-M 
11579-M 
122g6-M 


Applicant 


Dyno  Hdbel,  Inc.,  Salt  Lake  CHy,  UT^  

HCI-Cleanwater  Chemical  Corporation,  Clearwater,  PL* 

Air  Liquide  America  Corporation,  Houston,  TX^ 

Honeyweit  Internationa),  Inc.,  Monistown,  NJ* 

Dyno  Nobel.  Irw..  Salt  Lake  C«y,  UT» 

Dyno  Nobel,  Inc..  Salt  Lake  City.  UT" 

Carleton  Technotogies,  Inc.,  Orchard  Park.  NY^ 

Hofwywell  Intematkxial,  Inc.,  Morristown.  NJ* 

Ml  Engineering  Limited,  Bradford,  West  YorksWrB,  UK" 

StructufBl  Composites  Industries.  Ponrona.  CA'® 

Federal  Industries  Corporation.  Plymouth,  MN"  

Welker  Engineering  Company,  Sugar  Land,  TX;'^  

Carieton  Technologies,  Inc.,  Pressure  Tech.  Div..  Glen  Bumie.  MD'> 

CRC  Industries,  Inc.,  Warminster,  PA^<  

Dyno  Nobel.  Inc.,  Salt  Lake  City.  UT's 

Clean  Earth  Systems,  Inc..  Tampa.  FL'*  


Modifk:ation  of 
exemptk}n 


4453 

6614 

6805 

7823 

8554 

8723 

8865 

9729 

10481 

10945 

10977 

11054 

11194 

11516 

11579 

12296 


± 


'  To  modify  the  exemptkw  to  aMow  for  the  transportatkxi  of  an  additkxial  Division  1 .5D  exptosive  in  a  non-DOT  specification  bulk,  hopper-type 
tsmk. 

2  To  modify  the  exemption  to  authorize  the  transportation  of  an  additk)nal  Class  8  material  in  a  non-DOT  specificatwn  polyethylene  bottle, 
packed  inskJe  a  high  der^sity  polyetfiylene  box. 

3  To  modify  the  exemption  to  authorize  the  use  of  DOT  Specification  3A  and  3AA  cylinders  as  additional  packaging  for  the  transportation  of  Di- 
vision 2.1  arxJ  2.3  materials  and  a  language  clarifrcatwn  of  ttie  low  pressure  cylinders  for  transportirra  cartx>n  monoxide. 

♦To  modify  the  exenription  to  altow  for  the  transportation  of  a  Class  8  material  in  non-DOT  spedficatkw  welded  stainless  steel  cylinders  com- 
plying with  DOT  Specificatkxi  46W  cylinders  with  certain  exceptions. 

5  To  modify  the  exemptkxi  to  altow  for  the  transportatton  of  an  additional  Division  1.5D  explosive  in  DOT  Specification  MC-306,  MC-307  and 
MC-312  cargo  tanks. 

6  To  modify  the  exemptton  to  altow  for  the  transportation,  in  bulk,  of  an  additional  Diviston  1.5D  explosive  in  certain  auttrarized  motor  vehtoles 
and  portable  tanks. 

7  To  modify  the  exemptton  to  altow  for  the  refilling  of  the  gas  storage  system  consisting  of  a  non-DOT  speciftoation  cylinder  with  pyrotechnic  re- 
lief devices  for  the  transportation  of  helium. 

8  To  modify  the  exemptton  to  allow  for  the  transportation  of  a  DiviskDn  5.1  material  in  Type  304L  staintess  steel  cylinders  complying  with  the  re- 
quirements of  DOT  Spaaficatton  4BW. 
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8  To  modify  the  exemption  to  authorize  a  design  change  of  the  non-DOT  spedffcation  vacuum  insulated  portable  tank,  in  an  ISO  franf>e.  for  the 
transportation  of  certain  refrigerated  liquids. 

'°to  modify  the  exemption  conceming  the  requallfication  of  ttie  non-DOT  specification  fully  wrapped  cart>on-fiber  reinforced  aluminum  lined 
cylinders  from  a  3-year  to  a  5-year  requallfication  interval  for  the  transportation  of  vanous  flammable  and  non-flammable  gases. 

^  ^  To  modify  the  exemption  to  eliminate  the  requirement  that  the  intennediate  packaging  be  placed  in  a  metal  can  for  the  transportation  of  lim- 
ited quantities  of  solid  hazardous  materials  in  specifically  designed  combination  packaging  without  hazard  labels  or  placards. 

^2  To  modify  the  exemption  to  authorize  an  increase  to  the  outside  diameter  of  the  non-DOT  speciftoatton  cylinder,  conforming  to  3A  speciftoa- 
tton,  for  use  in  shipment  of  Division  2.1,  2.3  and  Class  3  materials. 

'3 To  modify  the  exemption  conceming  the  requallfication  of  the  non-DOT  specification  fully  wrapped  cartx>n-fiber  reinforced  aluminum  lined 
cylinders  from  a  3-year  to  a  5-year  requallfication  interval  for  ttie  transportation  of  various  flammable  and  non-flammable  gases. 

'*To  modify  the  exemption  to  authorize  the  transportation  of  1,1-Dlfiuoroethane,  R152A,  redassed  as  a  Consumer  Commodity,  in  certain  DOT 
Specification  20  containers;  relief  from  the  mari<lng  requirements  for  this  material. 

'5 To  modify  the  exemption  to  authorize  the  addition  of  Divison  1.18,  1.48,  1.1D  and  5.1  materials  to  be  transported  on  the  same  cargo  unit 
with  Division  1 .50  explosives,  without  a  common  wall  divider  and  the  addition  of  truck  designs  for  the  transportation  of  these  materials. 

'^To  modify  the  exemption  to  authorize  an  inner  polyethylene  liner  for  the  UN  11G  fibertxjard  intermediate  bulk  container  having  a  minimum 
thtokness  of  six  (6)  mils  for  the  transportation  of  various  classes  of  hazardous  materials. 


[FR  Doc.  01-13564  Filed  5-30-01;  8:45  am] 
atUJNG  CODE  491 0-aO-M 

DEPARTMErfT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34033] 

Canadian  Pacific  Railway  Company- 
Trackage  Rights  Exemption — CSX 
Transportation,  Inc. 

CSX  Transportation,  Inc.  (CSXT),  has 
agreed  to  grant  to  Canadian  Pacific 
Railway  Company  (CPR)  limited 
overhead  trackage  rights  located  entirely 
within  the  City  of  Detroit,  MI.  The 
trackage  consists  of  a  new  connection 
CSXT  is  constructing  from  Consolidated 
Rail  Corporation's  Michigan  Line,  at 
milepost  5.65  +/  - .  to  CSXT's  line  of 
raihoad  known  as  the  Detroit 
Subdivision,  milepost  CH  7.5  +/  - .  In 
addition,  CSXT  is  granting  trackage 
rights  to  CPR  over  the  Detroit 
Subdivision,  hom  milepost  CH  7.5  +/  - 
to  milepost  13.5  +/  - ,  along  with 
trackage  at  Oak  Intennodal  Facility 
necessary  to  effect  the  delivery  of  trains, 
including  necessary  head  and  tail  room, 
for  a  total  of  approximately  6.3  +/  - 
miles. 1 

The  transaction  is  scheduled  to  be 
consimimated  on  or  after  May  25,  2001. 
The  trackage  rights  will  allow  for  a  more 
efficient  routing  of  CPR's  trains  into  the 
Oak  Intennodal  Facility. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obhgation  to  protect  the  interests  of  its 
United  States  employees.  CPR  states 
that  it  does  not  anticipate  that  any  CPR 
employees  will  be  affected  by  the 
transaction  but  it  recognizes  that  the 


'  A  redacted  version  of  the  Trackage  Rights 

ement  between  CSXT  and  CPR  (agreement)  was 
Hied  with  the  verified  notice  of  exemption.  An 
unredacted  version  of  the  agreement,  as  required  bv 
49  CFR  1180.6(a)(7)(ii),  was  concurrently  filed 
under  seal  along  with  a  motion  for  a  protective 
order.  That  motion  has  been  granted  in  a  separate 
decision  and  a  protective  order  in  this  proceeding 
is  being  served  on  May  29,  2001 . 


protective  conditions  imposed  in 
Norfolk  and  Western  Ry.  Co. — Trackage 
Rights— BN,  354  I.C.C.  605  (1978).  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate.  360  I.C.C.  653  (1980) 
are  appUcable  to  this  proceeding. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34033,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Diane  P. 
Gerth.  Esq.,  Leonard,  Street  and 
Deinard,  150  South  Fifth  Street,  Suite 
2300,  Miimeapolis,  MN  55402. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  May  24,  2001. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  01-13629  Filed  5-30-01;  8:45  am] 

BIUJNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34044] 

Grand  Trunk  Western  Railroad 
Incorporated— Tracicage  Rights 
Exemption— Indiana  Harbor  Belt 
Railroad  Company 

Indiana  Harbor  Belt  Railroad 
Company  (IHB)  has  agreed  to  grant 
overhead  trackage  rights  to  Grand  Trunk 
Western  Railroad  Incorporated  (GTW) 
over  IHB's  rail  line  extending  between 
milepost  15.2  in  Blue  Island,  IL,  and 


milepost  39.3  in  Franklin  Park.  IL,  a 
total  distance  of  24.10  miles. 

The  transaction  is  scheduled  to  be 
consimunated  on  or  after  May  23,  2001. 

The  purpose  of  the  trackage  rights  is 
to  facilitate  economical  and  efficient 
operation  of  GTW's  overhead  traffic 
from  Blue  Island  to  Franklin  Park  and 
to  interchange  traffic  to  the  Soo  Line 
Railroad  Company,  d/b/a  Canadian 
Pacific  Railway,  at  Bensenville  in 
Franklin  Park. 

Any  employees  affected  by  the  subject 
transaction  will  be  protected  by  the 
labor  conditions  prescribed  in  Norfolk 
and  Western  Ry.  Co. — Trackage  Rights- 
BN,  354  I.C.C.  605  (1978).  as  modified 
by  Mendocino  Coast  Ry.  Inc. — Lease 
and  Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34044.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Cynthia  A. 
Bergmann,  CN/IC  Railroad  Company, 
455  North  Cityfront  Plaza  Dr.,  Chicago, 
IL  60611-5318. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV." 

Decided:  May  22,  2001. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williuns, 
Secretary. 
[FR  Doc.  01-13428  Filed  5-30-01:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Rscal  Service 

Surety  ComfMnies  Acceptable  on 
Federal  Bonds:  Termination— Amwest 
Surety  Insurance  Company 

agency:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  16  to 
the  Treasiuy  Department  Circular  570; 
2000  Revision,  published  June  30,  2000 
at  65  FR  40868. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6507. 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  65 
FR  40873,  June  30,  2000. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  above  listed  Company,  bond- 
approving  officers  should  secvu^  new 
bonds  with  acceptable  siu^ties  in  those 
instances  where  a  significant  amoimt  of 
liability  remains  outstanding.  In 
addition,  in  no  event,  should  bonds  that 
are  continuous  in  nature  be  renewed. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00536-5. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accovmting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  May  23.  2001. 
Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
(FR  Doc.  01-13628  Filed  5-30-01;  8:45  am) 

BILUNG  CODE  4810-3S-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0188] 

Proposed  information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  information 
needed  to  determine  eligibility, 
prescribe  and  authorize  prosthetic 
devices,  glasses,  claims  for 
reimbursement  for  adaptation  of  living 
quarters  and  automotive  equipment. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  July  30,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420  or  e-mail 
ann.bickoff@inail.va.gov.  Please  refer  to 
"0MB  Control  No.  290Q-O188"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comiiients  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  biuden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
q\iality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 


Titles 

a.  Request  to  Submit  Estimate,  Form 
Letter  10-90. 

b.  Loan  Follow-up  Letter,  Form  Letter 
10-^26. 

c.  Veterans  Application  for  Assistance 
in  Acquiring  Home  Improvement  and 
Structural  iterations,  VA  Form  10- 
0103. 

d.  Application  for  Adaptive 
Equipment  Motor  Vehicle,  VA  Form  10- 
1394. 

e.  Prosthetic  Authorization  for  Items 
or  Services,  VA  Form  10-2421. 

f.  Prosthetic  Service  Card  Invoice,  VA 
Form  10-2520. 

g.  Prescription  and  Authorization  for 
Eyeglasses,  VA  Form  10-2914. 

OMB  Control  Number:  2900-0188. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstract: 

a.  Form  Letter  10-90  is  prepared  by 
the  VHA  and  issued  to  a  contractor  of 
the  veteran's  choice  in  order  to  solicit  a 
price  quote  for  a  prosthetic  device. 

b.  Form  Letter  10-426  is  used  to 
inventory  prosthetic  devices  loaned  to 
eligible  veterans.  The  form  letter 
inventories  the  loaned  items  and  solicits 
information  frtim  the  beneficiary  to 
determine  the  ciurent  status,  the  need  to 
replace,  extend  the  loan  period  or 
terminate  the  loaned  items. 

c.  VA  Form  10-0103  is  used  to 
determine  eligibility/entitlement  and 
reimbursement  of  individual  claims  for 
home  improvement  and  structural 
alterations. 

d.  VA  Form  10-1394  is  used  to 
determine  eligibility/entitlement  and 
reimbursement  of  individual  claims  for 
automotive  adaptive  equipment. 

e.  VA  Form  10-2421  is  used  for  the 
direct  prociu«ment  of  new  prosthetic 
appliances  and/or  services  and 
standardizes  the  direct  procurement 
authorization  process.  The  form 
eliminates  the  need  for  separate 
purchase  orders,  expedites  patient 
treatment  and  improves  the  delivery  of 
prosthetic  services. 

f.  VA  Form  10-2520  is  used  by  the 
commercial  vendors  after  completing 
repairs  authorized  for  veterans  by  their 
Prosthetic  Service  Card  to  request 
payment  by  VA.  The  form  standardizes 
repair/treatment  invoices  for  prosthetic 
services  rendered  and  standardizes  the 
verification  of  these  invoices.  The 
veteran  certifies  that  the  repairs  were 
necessary  and  satis&ctory.  This  form  is 
furnished  to  vendors  upon  request. 
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g.  VA  Form  10-2914  is  used  as  a 
:ombination  prescription,  authorization 
and  invoice.  It  allows  veterans  to 
piut:hase  their  eyeglasses  directly.  If  the 
form  is  not  used,  the  provisions  of 
providing  eyeglasses  to  eligible  veterans 
nay  be  delayed. 

Affected  Public:  Business  or  other  for 
)rofit  and  Individuals  or  households. 

Estimated  Total  Annual  Burden: 
17,079  hours. 

a.  Form  Letter  10-90—1,875. 

b.  Form  Letter  10-426—242. 

c.  VA  Form  10-0103—583. 

d.  VA  Form  10-1394—2,711. 

e.  VA  Form  10-2421—16,667. 

f.  VA  Form  10-2520—3.334. 

g.  VA  Form  10-2914—11,667. 
Estimated  Avemge  Burden  Per 

Respondent: 

a.  Form  Letter  10-90 — 5  minutes. 

b.  Form  Letter  10-426 — 1  minute.. 

c.  VA  Form  10-0103—5  minutes. 

d.  VA  Form  10-1394 — 15  minutes. 

e.  VA  Form  10-2421 — 4  minutes. 

f.  VA  Form  10-2520—5  minutes. 

g.  VA  Form  10-2914 — 4  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

119,844. 

a.  Form  Letter  10-90 — 22,500. 

b.  Form  Letter  10-426—14,500. 

c.  VA  Form  10-0103—7,000. 

d.  VA  Form  10-1394—10,844 

e.  VA  Form  10-2421—250,000. 

f.  VA  Form  10-2520—40,000. 

g.  VA  Form  10-2914—175,000. 

Dated:  May  22.  2001. 
1  >onald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  01-13624  Filed  5-30-01;  8:45  am] 
MUING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 
(VA) 

ACTION:  Report  of  New  System  of 
Records — Program  Evaluation  Research 
Data  Records — VA. 

SUMMARY:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)(4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  is  establishing  a  system 
of  records  entitled  "Program  Evaluation 
Research  Data  Management  Records — 
VA"  (107VA008B).  VA  is  establishing 
the  system  to  support  data  collection, 
storage  and  analysis  to  conduct  agency 
program  evaluations  undertaken  under 


the  authority  of  38  U.S.C.  527  as 
described  in  38  CFR  Section  1.15. 
DATES:  Comments  on  the  establishment 
of  this  system  of  records  must  be 
received  no  later  than  July  2,  2001.  ff  no 
public  comment  is  received,  the  new 
system  will  become  effective  July  2, 
2001. 

ADDRESSES:  Submit  written  comments 
to  the  Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Comments 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulation  Management,  Room  1158, 
between  8  a.m.  and  4:30  p.m.  Monday 
through  Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
H.  Raymond  Wilbum,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  telephone 
(202)  273-7509. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  purpose  of  the 
system  of  records  is  to  provide  a 
repository  for  the  individuedly 
identified  and  retrieved  data  about  VA 
beneficiaries,  including  veterans, 
survivors,  dependents,  service  persons, 
and  reservists,  and  individuals  eligible 
for  VA  benefits  to  perform  program 
evaluations  as  described  in  38  CFR  1.15. 
Within  VA,  most  program  evaluations 
are  conducted  through  contracts  to 
enhance  third-party  objectivity;  thus, 
much  of  the  data  collected  is  through 
the  research  activities  of  contractors. 
The  records  include  information 
provided  by  program  beneficiaries, 
persons  eUgible  for  but  not  using  VA 
programs,  VA  program  files  from  the 
Veterans  Health  Administration  (VHA), 
Veterans  Benefit  Administration  (VBA), 
National  Cemetery  Administration 
(NCA),  and  other  organizations  within 
VA,  relevant  data  published  by  other 
Federal  agencies,  and  information 
obtained  in  the  course  of  routine  work. 
Quality  assurance  information  that  is 
protected  by  38  U.S.C.  5705  and  38  CFR 
17.500-17.511  is  not  included  in  this 
system  of  records. 

It  is  VA's  policy  that  the  data  and 
information  collected  be  used  to 
evaluate  the  various  programs  within 
the  Department.  Data  and  information 
may  also  be  used  for  longitudinal 
research  purposes  and  follow-up  to 
evaluate  the  long-term  effects  of 
program  usage,  although  VA  currently 
has  no  plans  to  do  so. 

This  data  and  information  may  also  be 
disclosed  to: 

1.  The  appropriate  Federal,  State, 
local,  or  foreign  agency  charged  with  the 
responsibility  of  investigating  violations 
of  civil  or  criminal  law  or  regulations 


arising  by  statute,  regulation,  rule,  or 
order; 

2.  A  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry; 

3.  "The  National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections; 

4.  The  Department  of  Justice  and 
United  States  attorneys  in  defense  or 
prosecution  of  litigation  involving  the 
United  States; 

5.  A  Federal  department  or  agency;  or 

6.  Directly  to  a  contractor  or 
subcontractor  of  a  Federal  department 
or  agency  for  the  purpose  of  conducting 
research.  When  disclosure  of  this  data 
or  information  is  made  directly  to  a 
contractor,  VA  may  impose  applicable 
conditions  on  the  department,  agency, 
and/or  contractor  to  insure  the 
appropriateness  of  the  disclosure  to  the 
contractor. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director,  Office  of  Management  and 
Budget  (OMB)  as  required  by  5  U.S.C. 
552a(r)  (Privacy  Act)  and  guidelines 
issued  by  OMB  (65  FR  77677), 
December  12,  2000. 

Approved:  May  15,  2001. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

107VA008B 
SYSTEM  NAME: 

Program  Evaluation  Research  Data 
Records — VA 

SYSTEM  location: 

Records  are  maintidned  at  VA  Central 
Office,  Office  of  Policy  and  Planning 
(008B),  810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  and  in  the 
custody  of  contractors  or  subcontractors 
ofVA. 

CATEQDRIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

The  records  include  information 
concerning  program  beneficiaries, 
individuals  eligible  for  benefits, 
applicants  for  benefits,  and  members  of 
their  immediate  families. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  may  include  information 
related  to: 

1.  Medical  (such  as  diagnoses, 
prescriptions,  and  patient  visits)  and 
non-medical  benefits  program  usage 
records  and  reports  of  contact  about 
program  benefits  usage  with  individuals 
or  groups. 

2.  Data  on  beneficiary,  eligible,  and 
appUcant  demographics,  including 
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identifying  information  (such  as  name, 
date  of  birth,  age.  sex,  social  security 
number,  taxpayer  identification 
number);  address  infonnation  (for 
example,  home  and/or  mailing  address, 
home  telephone  number,  emergency 
contact  information  such  as  name, 
address,  telephone  number,  and 
relationship];  information  related  to 
training,  education,  and  continuing 
education  (for  example,  name  and 
address  of  schools  and  dates  of 
attendance,  courses  attended  and 
scheduled  to  attend,  type  of  degree, 
certificate,  grades):  information  related 
to  military  service  and  status;  technical 
skills  acquired,  employment 
information,  and  income. 

3.  Any  other  statistical  data  regarding 
the  interaction  and/or  participation  of 
VA  beneficiaries,  eligibles,  and 
applicants  in  VA  programs. 

To  the  extent  that  records  contained 
in  the  system  include  infonnation 
protected  by  38  U.S.C.  7332  (such  as 
medical  treatment  information  related  to 
drug  abuse,  alcoholism  or  alcohol  abuse, 
sickle  cell  anemia  or  infection  with  the 
hiunan  immunodeficiency  virus),  that 
information  cannot  be  disclosed  under  a 
routine  use  imless  there  is  also  specific 
statutory  authority  permitting 
disclosiue. 

AUTHORrrV  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Title  38,  United  States  Code,  section 
527  (b). 

PURPOSE<S): 

'     VA  collects  and  maintains  the  records 
in  this  system  of  records  to  evaluate  on 
a  continuing  basis  the  effectiveness  of 
all  programs  authorized  imder  Title  38 
U.S.C,  in  achieving  program  goals  in 
general,  including  achieving  such  goals 
in  relation  to  their  cost,  and  their 
structure  and  mechanisms  for  delivery 
of  services,  as  well  as  their  effect  on 
related  programs.  Data  may  also  be  used 
for  longitudinal  research  purposes  and 
follow-up  to  evaluate  the  long-term 
effects  of  program  usage. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Data  and  infonnation  may  be 
disclosed  for  routine  uses  as  indicated 
below: 

1.  In  the  event  that  a  record 
maintained  by  VA  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regidations  arising  by  general 
statute  or  particular  program  statute, 
regulation,  rule,  or  order,  information 
may  be  disclosed  at  VA's  own  initiative 
to  the  appropriate  Federal,  State,  local, 
or  foreign  agency  charged  with  the 


responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  nile,  regulation,  or  order. 
However,  names  and  addresses  of 
veterans  and  their  dependents  will  be 
released  only  to  federal  entities. 

2.  Disclosiue  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C. 

4.  Disclosure  may  be  made  to  the 
Department  of  Justice  and  United  States 
attorneys  in  defense  or  prosecution  of 
litigation  involving  the  United  States. 

5.  Disclosure  of  name(s)  and 
address(es)  of  present  or  former 
personnel  of  the  Armed  Services  and/or 
their  dependents  may  be  made  to:  (a)  A 
Federal  department  or  agency,  at  the 
written  request  of  the  head  or  designee 
of  that  agency  or  (b)  directly  to  a 
contractor  or  subcontractor  of  a  Federal 
department  or  agency  for  the  purpose  of 
conducting  Federal  research  necessary 
to  accomplish  a  statutory  purpose  of  an 
agency. 

6.  Disclosiue  may  be  made  to 
individuals,  organizations,  private  or 
public  agencies,  etc.,  with  whom  VA 
has  a  contract  or  agreement  to  perform 
such  services  as  VA  may  deem 
practicable  for  the  purposes  of  laws 
administered  by  VA,  in  order  for  the 
contractor  or  subcontractor  to  perform 
the  services  of  the  contract  or 
agreement. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
microfilm,  magnetic  tape,  disk,  or  laser 
optical  media. 

retrievabiuty: 

Records  are  retrieved  by  name,  social 
security  number,  or  other  assigned 
identifiers  of  the  individuals  on  whom 
they  are  maintained. 

SAFEGUARDS: 

1.  Access  to  VA  working  and  storage 
areas  is  restricted  to  VA  employees  on 
a  "need-to-know"  basis;  strict  control 
measures  are  enforced  to  ensure  that 
disclosure  to  these  individuals  is  also 
based  on  this  same  principle. 
Scrambling  algorithms  are  used  to 
protect  unique  personal  identifiers  such 
as  social  security  numbers.  Generally, 
VA  file  areas  are  locked  after  normal 


duty  hours  and  the  facilities  are 
protected  ft'om  outside  access  by  the 
Federal  Protective  Service  or  other 
security  personnel. 

2.  Access  to  electronic  files  stored  in 
persons^  computers  is  limited  to  only 
that  information  in  the  file  which  is 
needed  in  the  performance  of 
employees'  official  duties  through  use  of 
individually  unique  passwords.  Access 
by  Office  of  Inspector  General  (OIG) 
staff  conducting  an  audit  or 
investigation  is  controlled  in  the  same 
manner.  Access  to j)aper  documents  and 
information  on  automated  storage  media 
is  limited  to  employees  who  have  a 
need  for  the  information  in  the 
performance  of  their  official  duties. 

3.  Contractors  and  subcontractors  are 
required  to  maintain  the  same  level  of 
seciuity  as  VA  for  records  in  their 
custody. 

RETENTION  AND  DISPOSAL: 

Paper  records  and  information  stored 
on  electronic  storage  media  are 
maintained  and  disposed  of  in 
accordance  with  records  disposition 
authority  approved  by  the  Archivist  of 
the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Official  responsible  for  policies  and 
procediues:  Director,  Program 
Evaluation  Service,  Office  of  Policy  and 
Planning  (008B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  Officials 
maintaining  the  system:  Program 
Evaluation  staff  (008B)  and  supporting 
contractors. 

NOTIFICATION  PROCEDURE: 

Individuals  who  wish  to  determine 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager.  Inquiries  should 
include  the  person's  full  name,  social 
security  number,  date{s)  of  contact,  and 
retiuTi  address. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  information 
regarding  access  to  and  contesting  of 
records  in  this  system  may  write,  call  or 
visit  the  Office  of  Policy  and  Planning 
(008B),  VA  Central  Office,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 

CONTESTING  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by  the  individual  or 
guardian,  other  Federal  agencies,  or  VA 
program  operation  files  from  the 
Veterans  Health  Administration  (VHA). 
Veterans  Benefits  Administration 
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VBA),  National  Cemetery 
\dministration  (NCA),  and  other 
>rganizations  within  VA. 

FR  Doc.  01-13625  Filed  5-30-01;  8:45  am) 
ULUNO  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System 

AGENCY:  Department  of  Veterans  Affairs 
(VA). 

ACTION:  Notice  of  Amendment  to  System 
of  Records. 

summary:  The  Privacy  Act  of  1974  (5 
U.S.C.  552(e)(4))  requires  that  all 
agencies  publish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  the 
system  of  records  entitled  "Vietnam 
Veterans  Readjustment  Counseling 
Program— VA"  (64VA116)  as  set  forth  in 
the  Federal  Register  46  FR  9844  dated 
1/29/81  and  as  amended  in  56  FR  26186 
dated  6/6/91.  VA  is  amending  the 
system  by  revising  the  System  Name 
and  the  paragraphs  for  System  Location, 
Categories  of  Individuals  Covered  by  the 
System,  Categories  of  Records  in  the 
System,  and  Policies  and  Practices  for 
Storing,  Retrieving,  Retaining,  and 
Disposing  of  Records  in  the  System, 
including  Storage,  Retrievability  and 
Safeguards.  VA  is  republishing  the 
system  notice  in  its  entirety  at  this  time. 
DATES:  Comments  on  the  amendment  of 
this  system  of  records  must  be  received 
no  later  than  July  2,  2001.  If  no  pubhc 
comment  is  received,  the  amended 
system  will  become  effective  July  2, 
2001. 

ADDRESSES:  Written  comments 
concerning  the  proposed  new  system  of 
records  may  be  submitted  to  the  Office 
of  Regidations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420.  Comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m..  Monday 
through  Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT: 
Veterans  Health  Administration  (VHA) 
Privacy  Act  Officer,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(727)  320-1839. 

SUPPLEMENTARY  INFORMATION:  The  name 
and  number  of  the  system  is  changed 
from  "Vietnam  Veterans  Readjustment 
Counsehng  Program- VA"  (64VA116)  to 


"Readjustment  Counseling  Service 
(RCS)  Vet  Center  Program- VA" 
(64VA15).  The  change  in  name  will 
more  accurately  reflect  the  broader 
group  of  veterans  receiving  services  and 
the  environment  in  which  the  services 
are  delivered. 

For  purposes  of  this  notice  changes 
have  been  made  to  update  the  following 
sections:  The  System  Location; 
Categories  of  Individuals  Covered  by  the 
System;  Categories  of  Records  in  the 
System;  and  Policies  and  Practices  for 
Storing,  Retrieving,  and  Disposing  of 
Records  in  the  System.  Changes  in  the 
system  location  section  reflect  the  fact 
that  some  Vet  Centers  have  relocated  to 
new  addresses,  and  that  the  total 
niunber  of  Vet  Centers  has  increased 
since  the  last  notice  was  published. 
Changes  in  the  law  extending  eligibiUty 
for  readjustment  counseling  at  Vet 
Centers  to  all  veterans  who  served  in 
any  war  or  armed  conflict  necessitated 
the  changes  to  the  categories  of 
individuals  covered  by  the  system.  No 
new  categories  of  information  will  be 
collected  by  this  system  of  records. 
Changes  to  this  section  were  to  more 
acciu^tely  clarify  the  types  of 
demographic  and  clinical  information 
collected.  As  previously,  this  system  of 
records  will  be  stored  in  secure  files  at 
the  Vet  Centers,  but  changes  in  the  law 
now  require  the  records  to  be  retained 
for  50  years  after  the  date  of  last  activity. 
Changes  to  the  latter  two  sections  also 
reflect  advances  in  computer 
technology. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (65  FR 
77Q77),  December  12,  2000. 

Approved:  May  11,  2001. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

64VA15 

SYSTEM  NAME: 

Readjustment  Counseling  Service  - 
(RCS)  Vet  Center  Program— VA. 

SYSTEM  LOCATION: 

(a)  Coimseling  Folder:  Maintained  at 
each  individual  Vet  Center  providing 
readjustment  counseling  throughout  the 
country.  The  locations  of  all  Vet  Centers 
providing  readjustment  counseling  are 
listed  in  VA  Appendix  2  of  the  Biennial 
Privacy  Act  Issuances  publication. 

(b)  Client  Information  File:  Certain 
information  extracted  from  the 
counseling  folder  is  stored  on  stand- 


alone personal  computers  at  each  Vet 
Center,  each  of  the  seven  RCS  regional 
managers'  offices,  and  the  RCS  national 
data  coordinator's  office. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Eligible  veterans  who  request  and/or 
are  provided  readjustment  counseling, 
including  veterans'  family  members 
and/or  other  persons  of  significant 
relationship  to  the  veteran  who  are 
eligible.  Eligibility  for  readjustment 
counseling  at  Vet  Centers  includes  any 
veteran  who  served  in  the  military  in  a 
theater  of  combat  operations  during  any 
period  of  war,  or  in  any  area  during  a 
period  in  which  armed  hostilities 
occurred.  Family  members  are  also 
eligible  for  readjustment  counseling  to 
the  extent  necessary  to  assist  the 
veteran. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

(a)  Counseling  Folder:  All  written 
intake  forms,  applications,  progress 
notes  and  demographic  and  clinical 
documentation  deemed  necessary  to 
provide  quality  counseling  and 
continuity  of  care  by  the  counselors 
and/or  program  officials.  This  would 
include  all  information  collected  for  the 
computerized  database,  (b)  Client 
Information  File:  Unique  veteran 
identification  number;  social  security 
number;  Vet  Center  team  number; 
marital  status;  gender;  birth  date;  service 
dates;  branch  of  service;  veteran 
eligibility  information;  theater  of 
operation;  service-coimection; 
discharge;  referral  source;  visit 
information  and  treatment;  and  other 
statistical  information  about  services 
provided  to  that  veteran. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38,  United  States  Code,  Section 
1712A. 

PURPOSE(S): 

The  purpose  of  this  system  of  records 
is  to  collect  and  maintain  all 
demographic  and  clinical  information 
required  to  conduct  a  psychological 
assessment,  to  include  a  militai^ 
history,  and  provide  quality 
readjustment  counseling  to  assist 
veterans  resolve  war  trauma  and 
improve  thefr  level  of  post-war 
functioning. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 
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POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: . 

STORAGE: 

(a)  Counseling  Folder:  Paper 
documents  stored  in  file  folders,  (b) 
Client  Information  File:  Stored  on  stand- 
alone personal  computer  hard  drives 
and  any  backup  media. 

retrievabhjty: 

(a)  Counseling  Folder:  Filed  or 
indexed  alphabetically  by  last  name  or 
unique  Client  Number. 

(bj  Client  Information  File:  Indexed 
by  Vet  Center  Number  in  conjimction 
with  unique  Client  Number  and  social 
seciuity  number. 

safeguards: 

(a)  Coxmseling  Folder:  Access  to 
records  at  Vet  Centers  will  be  controlled 
by  Vet  Center  staff  during  working 
hours.  During  other  hours,  records  wiU 
be  maintained  in  locked  file  cabinets.  In 
high  crime  areas.  Vet  Center  offices  are 
equipped  with  alarm  systems,  (b)  Client 
Iniormation  File:  The  computerized  file 
is  in  a  stand-alone  personal  computer 
and  access  to  records  is  for  authorized 
Vet  Center  personnel.  Access  is 
achieved  on  a  need-to-know  basis  with 
a  password.  Computer  security  is  in 
compliance  with  RCS  and  VA  computer 
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security  policy  and  protocol.  All 
computers  are  password  protected  and 
stored  inside  the  locked  Vet  Center. 

RETENTION  AND  DISPOSAL: 

(a)  Counseling  Folder:  The  records 
will  be  retained  at  the  Vet  Center  for  50 
years  after  the  date  of  last  activity. 
Destruction  of  counseling  folders  will  be 
by  shredding. 

(b)  Client  Information  File: 
Maintained  for  the  duration  of  the 
program.  Destruction  will  be  by  deleting 
all  information  on  all  Vet  Center,  RCS 
regional  manager's  office,  and  the  RCS 
national  data  coordinator's  office  stand- 
alone personal  computers  containing 
the  program  databetse. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Readjustment  Coimseling 
Officer  (15),  VA  Central  Office,  810 
Vermont  Ave,  NW.,  Washington,  DC 
20420. 

NOTIFICATION  PROCEDURE: 

A  veteran  who  wishes  to  determine 
whether  a  record  is  being  maintained  by 
the  Readjustment  Counseling  Service 
Vet  Center  Program  under  his  or  her 
name  or  other  personal  identifier  or 
wishes  to  determine  the  contents  of 
such  records  should  submit  a  written 
request  or  apply  in  person  to:  (1)  The 


Team  Leader  of  the  Vet  Center,  or  the 
RCS  Regional  Manager  having 
supervisory  responsibility  for  the  Vet 
Center,  with  whom  he  or  she  had 
contact,  or  (2)  the  Chief  Readjustment 
Counseling  Officer  (15),  VA  Central 
Office,  810  Vermont  Ave,  NW, 
Washington,  DC  20420.  Inquiries  should 
include  the  individual's  full  name  and 
social  security  number. 


RECORD  ACCESS  PROCEDURES: 

An  individual  (or  duly  authorized 
representative  of  such  individual)  who 
seeks  access  to  or  vtrishes  to  contest 
records  maintained  under  his  or  her 
name  or  other  personal  identifier  may 
write,  call  or  visit  the  above  named 
individuals. 

CONTESTMG  RECORD  PROCEDURES: 

(See  Record  Access  Procedures 
above.) 

RECORD  SOURCE  CATEGORIES: 

(1)  Relevant  forms  to  be  fiUed  out  by 
Vet  Center  team  members  on  first 
contact  and  each  contact  thereafter; 
coxuiseling  sessions  with  veterans  and 
other  eligible  counselees.  (2)  Other  VA 
and  Federal  agency  systems. 

[FR  Doc.  01-13687  Filed  5-30-01;  8:45  am) 

BILLING  CODE  8320-01-P 


Thursday, 
May  31,  2001 


Part  n 


Department  of  Labor 

Employment  and  Training  Administration 

Resource  Sharing  for  Workforce 
Investment  Act  One-Stop  Centers: 
Methodologies  for  Paying  or  Funding 
Each  Partner  Program's  Fair  Share  of 
Allocable  One-Stop  Costs;  Notice 
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DEPARTMENT  OF  LABOR 

EmptoynMnt  and  Training 
Administration 

Rasourc*  Sharing  for  Worfcforco 
Invostmont  Act  One-Stop  Cantars: 
Malhodoioglas  for  Payirig  or  Funding 
Each  Partner  Program'a  Fair  Shara  of 
AllocaiBia  Ona-Stop  Costs 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  This  final  notice  is  intended 
to  provide  guidance  on  resource  sharing 
methodologies  for  the  shared  costs  of  a 
One-Stop  service  delivery  system, 
which  is  required  to  be  established 
under  the  Workforce  Investment  Act  of 
1998  (WIA)  for  a  nxmiber  of  Federal 
employment  and  training  programs.  The 
guidance  has  been  revised,  in  part, 
based  on  the  comments  received  on  the 
notice  published  in  the  Federal  Register 
on  Jime  27,  2000.  In  order  to  effectively 
present  this  concept,  this  docimient 
discusses  the  two  distinctly  different 
concepts  of  cost  allocation  and  resource 
sharing.  We  anticipate  that  the  primary 
users  of  this  guidance  will  be  the 
financial  and  accounting  staff,  as  well  as 
auditors,  of  the  One-Stop  partner 
programs  and  the  One-Stop  operators. 
However,  we  also  expect  that  this 
guidance  will  have  a  much  broader 
audience  and  will  provide  program 
operators  and  others  with  a  fuller 
understanding  of  cost  allocation 
principles  and  possible  ways  through 
which  each  partner  program  can  pay  for 
its  fair  share  of  common  One-Stop  costs. 

As  the  participating  programs  have 
come  together  to  work  out  the  details  of 
service  delivery  in  a  One-Stop  setting,  a 
number  of  questions  have  arisen  about 
how  costs  can  be  allocated  and 
resources  shared.  This  notice  provides 
general  guidance  that  all  One-Stop 
centers  and  their  partner  programs  will 
be  able  to  follow  in  establishing  their 
own  system  for  cost  allocation  and 
resource  sharing.  It  describes  ways  to 
identify  and  determine  One-Stop  shared 
costs  and,  as  a  separate  issue,  describes 
alternative  ways  to  pay  for  and  fund 
these  costs.  This  guidance  is  intended  to 
be  used  in  conformance  with  WIA 
requirements  and  the  requirements 
applicable  to  each  of  the  partner 
programs.  It  is  expected  that  the 
principles  included  herein  will  be  used 
to  meet  the  needs  of  both  individual 
One-Stop  centers  and  the  local  One- 
Stop  system  as  a  whole.  This  framework 
may  not  be  applicable  for  all  One-Stop 
settings,  and  additional  guidance  will  be 
provided  as  needed. 


This  notice  is  the  result  of  a 
collaborative  effort  involving 
representatives  from  the  Departments  of 
Agriculture,  Education,  Health  and 
Human  Services,  as  well  as  the 
Department  of  Labor's  Employment  and 
Training  Administration,  Office  of  Cost 
Determination  and  Office  of  Inspector 
General.  The  Federal  partners  that 
participated  in  the  preparation  of  this 
paper,  as  well  as  the  Office  of 
Management  and  Budget,  accept  the 
principles  discussed  herein  as 
appropriate  cost  allocation  and  resource 
sharing  guidance  for  WIA  One-Stop 
centers. 

EFFECTIVE  DATE:  May  31,  2001. 

ADDRESSES:  All  comments  received 
during  the  comment  period  following 
the  publication  of  the  initial  guidance 
(65  FR  39760,  et  seq.)  are  available  for 
public  inspection  and  copying  during 
normal  business  hours  at  the 
Employment  and  Training 
Administration,  Office  of  Financial  and 
Administrative  Management,  200 
Constitution  Avenue,  NW.,  Room  N- 
4716,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  J.  Donahue.  Jr.  at  202-693-3157 
(This  is  not  a  toll-fi«e  number)  or  1- 
800-326-2577  (TDD).  This  document 
will  also  be  found  at  the  website — http:/ 
/usworkforce.org  after  publication. 
SUPPLEMENTARY  INFORMATION: 

L  Summary  and  Explanation 

This  section  contains  a  discussion  of 
the  comments  received  on  the  initial 
guidance  during  the  comment  period. 
We  received  a  total  of  103  comments 
from  twenty-two  different  entities. 
There  was  some  duplication  of 
comments  including  a  virtually 
identical  letter  with  five  comments  sent 
by  two  different  entities.  Five  of  the 
entities  submitting  conmients  were 
units  of  federal  agencies  (one — U.S. 
Department  of  Education,  two — U.S. 
Department  of  Labor,  and  two — U.S. 
Department  of  Health  and  Hiunan 
Services);  five  of  the  commenting 
entities  represent  vocational 
rehabilitation  services  programs;  five  of 
the  commenting  entities  represent  adult 
and  vocational  education  programs;  five 
of  the  commenting  entities  represent  the 
WIA  tide  I-B  program:  two  of  the 
commenting  entities  represent  programs 
for  older  individuals;  two  of  the 
commenting  entities  represent  the 
temporary  assistance  for  needy  families 
program,  and  two  of  the  commenting 
entities  were  unions.  Some  of  the 
twenty-two  entities  are  coimted  in 
multiple  categories  in  the  previous 
sentence. 


A  number  of  commenters  suggested 
that  the  document  ought  to  include  both 
more  examples  and  more  detail  for  the 
examples  provided.  This  notice  is 
intended  to  outline  a  basic  framework 
for  cost  allocation  and  resource  sharing 
that  would  be  acceptable  to  all  of  the 
federal  partner  program  agencies.  We 
intend  to  provide  more  detailed 
examples  in  a  One-Stop  system 
financial  management  technical 
assistance  guide.  The  process  for 
development  of  the  cost  allocation  and 
resource  sharing  section  of  the  technical 
assistance  guide  will  provide  a  forum 
through  which  States  and  local  One- 
Stop  systems  that  have  implemented 
successful  cost  allocation  and  resource 
sharing  procedures  and/or  those  that 
have  identified  potential  pitfalls  will 
share  that  information  as  ETA  proceeds 
with  the  development  of  the  guide. 

A  few  commenters  indicated  that 
there  will  be  programs  that  are  linked  to 
the  One-Stop  centers  through  electronic 
or  other  technology-based  means  only. 

These  commenters  suggest  the  need 
for  more  specific  guidance  or  examples 
for  such  situations.  One  of  these 
commenters  also  expressed  a  desire  to 
see  examples  for  satellite  and  affiliated 
sites.  As  indicated  in  the  previous 
paragraph,  ETA  anticipates  that  it  will 
include  more  specific  examples  in  its 
technical  assistance  guide.  However,  it 
should  be  noted  that  the  costs  of 
computer-based,  telephonic  or  other 
technological  linkages  that  are  shared  by 
partner  programs  should  be  allocated  to 
those  partner  programs  based  on  the 
benefits  derived  tiberefrom  in 
accordance  with  the  basic  gmdance 
presented  in  this  paper. 

We  received  several  comments  that 
suggested  that  administrative  cost  limits 
of  other  programs  (e.g.,  the  Carl  Perkins 
five  percent  (5%)  limit]  would  preclude 
them  &t3m  contributing  what  is 
perceived  to  be  an  open  ended 
percentage  share  of  ihe  common/shared 
costs  of  the  One-Stop.  One  commenter 
suggested  that  the  guidance  could  be 
interpreted  in  a  way  that  would  result 
in  a  partner  paying  for  costs  that  are 
unallowable  under  its  program.  Some  of 
the  comments  suggested  that  the  only 
way  that  their  program  could  participate 
was  by  establishing  a  fixed 
predetermined  amount  of  contribution 
in  advance.  While  it  may  be  true  that 
many  of  the  shared  costs  will  be 
classified  as  administrative  imder  the 
individual  partner  programs,  it  should 
also  be  noted  that  there  are  many 
program  activities  that  could  be 
integrated  and  treated  as  common  One- 
Stop  costs.  As  discussed  in  other 
sections  of  this  paper,  the  efficiencies  of 
scale  that  will  result  from  the  process  of 


integrating  the  common  activities  and 
costs  of  the  several  partner  programs 
should  result  in  reduced  costs, 
including  reduced  administrative  costs, 
for  the  individual  partner  programs. 
Whatever  the  nature  of  the  shared  cost 
(program  or  administrative,  direct  or 
indirect,  allowable  or  unallowable), 
each  partner  program  must  be  assessed 
its  proportionate  share  based  on  the 
benefit  received  by  that  program.  Also, 
this  paper  clearly  indicates  that  no 
partner  may  use  federal  funds  to  pay  for 
a  cost  in  violation  of  its  statutory  and 
regulatory  provisions.  Therefore,  it  may 
be  necessary  for  local  One-Stops  to 
supplement  the  federal  resources  with 
non-federal  resources.  While  it  may  be 
necessary  for  the  partner  programs  to 
identify  the  limits  of  their  ability  to 
contribute  to  the  conunon  costs  of  the 
One-Stop,  in  no  case  would  it  be  proper 
for  a  predetermined  budgeted  amount  to 
be  set  as  the  actual  cost  for  any  program. 
Cost  allocation  is  always  based  on 
actual  costs,  which  may  be  greater  or 
less  than  the  budget  planning  levels. 

One  commenter  thought  that  the 
statement  in  this  guidance  that  the  One- 
Stop  budget  does  not  need  to  be 
included  in  the  MOU  was  contrary  to 
the  provisions  at  WIA  section  121(c)(2) 
and  the  regulation  at  20  CFR  662.300. 
Both  of  those  provisions  require  that  the 
MOU  include  a  description  of  the 
methods  for  funding  the  costs  of 
program  services  and  the  operating  costs 
of  the  One-Stop,  but  they  do  not  require 
the  inclusion  of  a  budget  in  the  local 
MOU.  If  a  local  area  chooses  to  include 
its  One-Stop  budget  in  the  MOU,  it  may 
do  so.  However,  care  should  be  taken  to 
assure  that  the  MOU  is  written  so  as  not 
to  require  modification  every  time  there 
is  a  need  to  adjust  or  correct  the  budget, 
which  could  happen  frequently. 

One  commenter  questioned  whether 
the  discussion  based  on  0MB  Circular 
A-87  (Cost  Principles  for  State,  Local 
and  Indian  Tribal  Governments), 
Attachment  A,  paragraph  C.3.c.  and 
ASMB  C-10,  the  implementation  guide 
for  OMB  Circular  A-87,  meant  that  it 
was  proper  to  allocate  funds  based  on 
how  much  funding  individual  program 
partners  have  available.  It  appears  that 
the  commenter  has  misinterpreted  these 
provisions;  neither  OMB  Circular  A-87 
nor  ASMB  C-10  say  that  costs  can  be 
allocated  and  paid  for  based  on 
available  budget  amounts.  Expenditures 
reported  under  Federal  programs  may 
not  be  based  on  budgeted  costs. 

One  commenter  suggested  that  the 
allocation  base  for  any  service  normally 
provided  by  a  partner  program  should 
be  the  normal  historical  cost  of  that 
partner  providing  the  service.  While  it 
is  possible  that  the  cost  that  a  particular 


program  has  normally  incxirred  to 
provide  a  service  that  becomes  a 
common  service/activity  in  the  One- 
Stop  environment  will  be  approximately 
the  same  as  it  costs  each  program  to 
provide  the  service  separately,  it  is  also 
quite  possible  that  the  efficiencies  and 
economies  of  scale  will  result  in  a  lower 
cost.  However,  the  normal  historical 
cost  of  delivery  of  a  particular  service  or 
activity  is  not  a  proper  allocation  base. 
A  cost  allocation  base  should  be  a  factor 
that  has  a  causal  relationship  to  the 
costs  being  allocated  and  the  benefits 
received  by  each  program. 

One  commenter  indicated  that  the 
guidance  needs  to  address  the  propriety 
and  impact  of  modifications  to  the  cost 
allocation  and  resource  sharing 
methodologies.  Discussion  of  diis 
subject  has  been  added  to  the  third 
paragraph  of  the  section  titled  Funding 
or  Paying  for  a  Partner's  Allocated  Share 
of  One-Stop  Costs.  The  guidance 
explains  that  cost  allocation  and 
resource  sharing  methodologies  should 
be  modified  to  reflect  actual  experience 
and  that  such  modifications  ought  to 
occur  as  soon  as  the  need  is  recognized. 

A  number  of  conmienters  expressed 
concern  about  whether  the  guidance 
was  meant  to  apply  to  One-Stop  centers 
only  or  to  the  One-Stop  system  as  a 
whole.  The  guidance  included  herein  is 
intended  to  apply  to  both.  One 
commenter  requested  clarification  as  to 
whether  the  term  One-Stop  partners  is 
meant  to  include  only  the  required 
partners  or  all  One-Stop  partners.  The 
term  is  meant  to  include  all  of  the 
partners  for  a  given  local  area.  In 
addition  to  the  required  One-Stop 
partners.  WIA  section  121(b)(2) 
identifies  possible  additional  partners 
which  may  include  entities  that  operate 
Federal,  State,  local  and  private  sector 
programs.  This  commenter  also 
wondered  what  basis  exists  for  requiring 
a  partner  program  that  is  not  financed 
with  any  Federal  funds  to  bear  its  fair 
share  of  the  common  costs  of  the  One- 
Stop.  If  any  program  wants  to  be  a 
partner  in  a  locad  One-Stop  system,  it 
should  be  included  in  the  MOU  for  the 
local  area.  To  the  extent  that  each 
partner  benefits  from  the  common  costs 
of  the  One-Stop,  it  should  pay  for  the 
allocable  share  attributable  to  its 
program.  The  same  commenter  asks 
whether  the  Federal  funding  agencies 
are  either  an  express  or  implied  partner 
thus  making  bilateral  MOUs  trilateral 
agreements.  The  Federal  funding 
agencies  are  not  partners  to  the  local 
area  MOUs. 

There  were  a  couple  of  comments 
which  suggested  that  the  concepts  of 
cost  allocation  and  resource  sharing 
appear  to  be  commingled  throughout 


the  document.  While  one  of  the 
objectives  of  this  guidance  is  to 
emphasize  that  cost  allocation  and 
resource  sharing  are  two  distinctly 
different  concepts,  there  are  many 
instances  where  it  is  almost  impossible 
to  talk  about  one  of  the  concepts 
without  reference  to  the  other.  Cost 
allocation  is  the  measurement  of  actual 
costs  based  on  benefits  received. 
Resource  sharing  is  the  concept  of  how 
these  costs  will  be  paid  for  or  funded. 
The  two  concepts  are  intricately 
interrelated. 

We  received  a  few  conunents  that 
appear  to  take  exception  to  the  ETA 
vision  of  integration  of  partner  program 
services  in  the  One-Stop  environment. 
Other  comments  expressed  concern 
about  the  inference  that  integration  was 
a  future  expectation  while  co-location 
and  coordination  of  services  was  most 
typical  at  the  present  time.  The  concern 
appears  to  be  that  local  One-Stop 
systems  and  centers  will  not  move 
toward  integration  if  the  guidance  leads 
them  to  believe  co-location  and 
coordinated  services  meets  ETA's 
current  expectation.  ETA's  vision  for 
this  program  has  not  changed.  While 
other  models  are  acceptable,  ETA  will 
continue  to  work  with  States  and  local 
areas  to  help  them  realize  the  benefits 
of  a  fully  integrated  system.  Language 
has  been  added  to  encourage  the 
movement  toward  integration,  even  if 
done  in  phases.  The  changes  are 
intended  to  eliminate  any 
misperception  that  ETA  is  encouraging 
One-Stop  systems  to  stop  short  of  a  fully 
integrated  system. 

A  couple  of  commenters  suggest  that 
the  paper  identify  which  funding 
streams  can  be  used  to  cover  costs  of 
State  and  Local  Workforce  Investment 
Boards  established  under  WIA.  Such 
costs  are  not  typically  common  costs  of 
the  One-Stop  system  but  rather  are  costs 
of  the  WIA  program.  However,  it  is 
possible  that  some  boards  may  incur 
costs  for  activities  that  extend  beyond 
the  role  that  title  I  of  WIA  requires  of 
them.  The  costs  of  such  activities  may 
benefit  other  partner  programs  and 
should  be  treated  as  shared  costs 
allocated  to  the  partner  programs  based 
on  benefits  received. 

A  couple  of  commenters  asked  if  there 
would  be  more  guidance  on  in-kind 
contributions.  This  guidance  addresses 
the  proper  allocation  among  the  partner 
programs  of  common  costs  incurred  in 
a  One-Stop  environment.  In-kind 
contributions,  as  discussed  in  the 
matching  or  cost  sharing  sections  of  the 
uniform  administrative  requirements 
found  in  OMB  Circulars  A-102  and  A- 
110,  are  donations  from  third  parties. 
They  are  not  to  be  confused  with 
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contributions  to  the  One-Stop  by  partner 
programs  of  such  things  as  space, 
equipment,  staff  or  other  goods  and 
services  for  which  the  partner  program 
incurs  a  cost.  Such  partner 
contributions  constitute  the  resources 
that  they  are  sharing  to  cover  their 
allocable  share  of  common  costs.  In- 
kind  contributions  received  by  partner 
programs  from  third  parties  may  also  be 
used  by  thbse  partners,  where  permitted 
by  the  individual  program,  as  a  resource 
to  cover  their  allocable  share  of  common 
One-Stop  costs.  Some  programs,  e.g., 
Food  Stamps  and  TAM^,  do  not  allow 
the  use  of  in-kind. 

One  commenter  suggested  that  the 
guidance  should  indicate  the  level  of 
detail  to  which  the  partners  are 
expected  to  go  to  determine  and 
docimient  proportionate  use.  The 
sections  of  the  uniform  administrative 
requirements  which  address  financial 
management  standards  indicate  that 
financial  management  systems  need  to 
be  sufficiently  documented  to  permit 
the  tracing  to  a  level  of  expenditiire 
adequate  to  establish  that  federal  funds 
have  not  been  used  in  violation  of  the 
restrictions  and  prohibitions  of  the 
applicable  laws.  The  allowable  costs 
provisions  of  these  requirements 
indicate  that  allowability  of  costs  is  to 
be  determined  in  accordance  with  the 
0MB  Cost  Principles  Circulars 
applicable  to  the  type  of  organization 
incurring  the  cost.  Thus,  the  level  of 
detail  should  be  consistent  with  GAAP 
as  required  by  the  0MB  Cost  Principles. 

One  commenter  suggested  that  it  is 
excessive  to  require  that  cost  allocation 
be  accomplished  in  accordance  with 
GAAP,  the  0MB  cost  principles,  and 
meet  the  audit  testing  requirements  of 
0MB  Circular  A-133.  The  same 
commenter  suggests  that  the  guidance 
will  require  more  of  such  administrative 
functions  as  budgeting  and  accoimting, 
thus  diverting  funds  away  from  program 
services.  Other  commenters  indicated 
agreement  with  the  expectation  of 
compliance  with  these  requirements, 
and  emphasized  agreement  with  the 
principle  that  costs  must  be  necessary, 
reasonable  and  allocable  to  the  partner 
programs  based  on  benefit  received  and 
consistent  with  the  0MB  circulars.  The 
guidance  was  not  changed. 

On  a  related  issue,  a  few  commenters 
suggested  that  the  guidance  indicate 
that  it  would  not  be  proper  to  expect 
partner  programs  to  pay  for  costs  of 
such  things  as  equipment  acquired  prior 
to  the  date  of  the  MOU  agreement. 
Based  on  the  cost  principles,  the  use  of 
such  equipment  would  need  to  be  paid 
for  by  the  partner  programs  that 
benefitted  from  it.  hi  such  a  situation, 
the  partners  would  not  be  paying  for  the 


acquisition  of  the  equipment  but  for  its 
use.  The  guidance  was  not  changed. 

A  number  of  the  comments  related  to 
the  methodologies  for  determining 
proportionate  shares.  Some  took 
exception  to  the  propriety  of  using  the 
data  elements  [bytes  of  information]  of 
a  common  intake  and  eligibility 
determination  form  required  by  the 
individual  partner  programs.  However, 
these  conunenters  apparently  failed  to 
understand  that  this  methodology  is  one 
that  most  closely  reflects  the  costs 
incurred  by  all  programs  before  the 
implementation  of  the  WIA  One-Stop 
environment  when  a  potential  client 
visited  several  partner  programs,  was 
foimd  ineligible,  and  referred  to  other 
programs.  In  fact,  distributing  shared 
costs  of  a  common  intake  and  eligibility 
system  using  this  methodology  results 
in  a  considerable  savings  to  those 
programs  that  found  the  potential 
clients  to  be  ineUgible.  Some  comments 
indicated  that  the  WIA  regulations 
suggest  that  individuals  attributable  to 
the  partner's  program  is  the  only 
allowable  basis  for  establishing 
proportionate  shares.  One  suggested  that 
the  basis  should  be  limited  to 
individuals  who  are  accepted  by  and 
receive  services  attributable  to  the 
program  to  which  they  are  referred; 
however,  this  is  only  one  of  a  number 
of  possible  ways  to  identify  individuals 
attributable  to  a  partner's  program. 
While  the  WIA  regulation  at  20  CFR 
662.270  does  use  the  individuals 
attributable  to  a  partner's  program  basis 
as  the  standard  for  establishing  whether 
or  not  a  partner  program  has  to  share  in 
a  particular  cost,  the  very  next  sentence 
in  the  regiilation  clearly  indicates  that 
there  are  a  number  of  methods  which 
are  consistent  with  the  OMiJ  circulars 
that  may  be  used  for  allocating  costs 
that  the  partners  determine  are  the 
shared  costs  of  the  One-Stop.  One  of  the 
purposes  of  this  guidance  is  to  clearly 
establish  that  a  variety  of  cost  allocation 
methods  can  be  used  to  determine  the 
amount  of  One-Stop  costs  that  is 
proportionate  to  the  use  of  the  One-Stop 
system  by  the  individuals  attributable  to 
the  individual  partner  programs.  It  must 
be  understood  that  a  count  of 
individuals  is  not  the  only  way  to 
establish  such  proportionate  shares.  In 
fact,  there  are  a  number  of  potential 
shared  One-Stop  costs  for  which  counts 
of  individuals  attributable  to  each  of  the 
sharing  programs  may  not  be  an 
appropriate  basis,  e.g.,  the  costs 
associated  with  shared  space.  All  of  the 
methods  described  in  this  guidance  are 
consistent  with  the  OMB  circulars.  As 
previously  stated,  we  intend  to  provide 
more  details  and  discuss  different 


examples  of  methods  for  determining 
proportionate  shares  and  selecting 
appropriate  bases  for  cost  allocation  in 
our  planned  technical  assistance  guide. 

n.  Background 

Title  I  of  the  Workforce  Investment 
Act  of  1998  (WIA)  requires  each  local 
workforce  investment  area  to  establish  a 
One-Stop  system  for  the  delivery  of 
certain  Federal  workforce  development 
services.  Entities  responsible  for  the 
administration  of  separate  Federal 
workforce  investment,  educational,  and 
other  human  resource  programs  and 
funding  streams  (referred  to  as  One-Stop 
partners)  are  to  collaborate  to  create  a 
seamless  delivery  system  that  will 
enhance  access  to  services  and  improve 
employment  outcomes  for  individuals 
receiving  services.  The  system  must 
include  at  least  one  comprehensive 
physical  center  that  provides  core 
services  and  access  to  the  other 
activities  carried  out  by  the  partners. 
The  comprehensive  center  may  be 
supplemented  by  additional 
comprehensive  centers,  a  network  of 
affiliated  sites,  technological  and 
physical  linkages  with  the  partners,  and 
specialized  centers. 

The  WIA  specifies  that  the  required 
One-Stop  partners  include  programs 
funded  by  the  Departments  of  Labor 
(Title  I  of  WIA,  Wagner-Peyser, 
Unemployment  Insurance,  Trade 
Adjustment  Assistance,  NAFTA 
Transitional  Adjustment  Assistance, 
Welfare-to-Work,  Senior  Commimity 
Service  Emplojmaent,  and  Veterans 
Workforce  Livestment  programs  and 
activities  under  38  U.S.C.  Chapter  41), 
Education  (Vocational  Rehabilitation, 
Adult  Education,  and  Postsecondary 
Vocational  Education),  Health  and 
Human  Services  (Employment  and 
Training  activities  under  the 
Community  Services  Block  Grant)  and 
Housing  and  Urban  Development 
(Employment  and  Training  activities), 
and  authorizes  any  other  appropriate 
program  to  serve  as  a  partner,  including 
the  Temporary  Assistance  to  Needy 
Families  and  the  Food  Stamp 
Employment  and  Training  and  Work  ° 
programs.  The  partner  is  the  entity 
responsible  for  the  administration  of  the 
program  in  the  local  area,  which  may  be 
a  State  dgency,  but  is  not  intended  to 
include  each  service  provider  that 
contracts  with  or  is  a  subrecipient  of  the 
entity  responsible  for  administration. 

The  responsibilities  of  the  One-Stop 
partners,  which  are  elaborated  below, 
include: 

1.  Making  available  to  participants  the 
core  services  that  are  applicable  to  their 
programs; 


2.  Using  a  portion  of  their  funds  to 
create  and  maintain  the  One-Stop 
system  and  to  provide  applicable  core 
services; 

3.  Entering  into  a  Memorandum  of 
Understanding  (MOU)  with  the  Local 
Workforce  Investment  Board  (Local 
Board)  regarding  the  operation  of  the 
One-Stop  system; 

4.  Participating  in  the  operation  of  the 
One-Stop  system  in  a  manner  consistent 
with  the  MOU  and  the  partner's 
authorizing  law;  and 

5.  Providing  representation  on  the 
Local  Board. 

The  Department  of  Labor  regulations 
at  20  CFR  part  662  (65  FR  49294.  49398 
(August  11,  2000))  relate  to  the 
requirements  of  the  One-Stop  system, 
and  One-Stop  requirements  are  also 
included  in  die  Final  Rule  issued  by  the 
Department  of  Education  relating  to  the 
Vocational  Rehabilitation  Services 
program  at  34  CFR  part  361  (66  FR  4379 
Oanuaryl7.  2001)). 

Because  WIA  mandates  that  several 
employment  and  training  programs 
funded  imder  different  laws  by  various 
Federal  agencies  peutner  in  a  One-Stop 
setting,  it  has  become  apparent  that  it  is 
necessary  for  the  Federal  funding 
agencies  to  present  a  uniform  policy 
position  on  acceptable  methodologies 
for  cost  allocation  and  resource  sharing 
(methodologies  for  paying  or  funding  of 
allocable  costs)  in  the  WIA  One-Stop 
environment.  As  a  result,  the  Office  of 
Management  and  Budget  (OMB)  asked 
agencies  to  develop  a  uniform  policy 
position.  The  Department  of  Labor's 
Employment  and  Training 
Administration  (ETA)  took  the  lead  in 
developing  this  guidance  in 
consultation  with  the  Departments  of 
Agriculture,  Education,  Health  and 


Human  Services,  as  well  as  Labor's 
Office  of  Cost  Determination  and  Office 
of  Inspector  General. 

The  underlying  problem  for  the  One- 
Stop  partners  is  to  find  an  appropriate 
way  of  accumulating  cost  information 
and  assuring  appropriate  payment  for 
shared  costs  as  diey  come  together  in  a 
single  location.  It  must  be  recognized 
that  cost  allocation  is  a  distinctly 
different  requirement  from  resource 
sharing.  Cost  allocation  is  a  concept  that 
is  embedded  in  the  OMB  Cost  Principles 
Circulars  and  one  which  is  based  on  the 
premise  that  Federal  programs  are  to 
bear  an  equitable  proportion  of  shared 
costs  based  on  the  benefit  received  by 
each  program.  In  contrast,  resouice 
sharing  is  the  methodology  through 
which  One-Stop  partner  programs  pay 
for,  or  fund,  their  equitable  share  of  the 
costs.  This  document  discusses  both 
concepts  and  presents  acceptable 
methodologies  for  both  cost  allocation 
and  resource  sharing. 

While  this  guidance  does  not  make 
any  changes  to  the  OMB  cost  principles; 
it  helps  to  describe  the  flexibihty  and 
limitations  under  those  principles  for 
Federal  programs  to  determine  equitable 
proportion. 

One-Stop  Cost  Concepts 

Under  WIA  the  local  One-Stop  center 
is  not  a  direct  recipient  of  Federal 
awards.  Rather,  it  is  the  location 
through  which  several  worlf^orce 
development  and  education  programs 
operate  their  programs  in  partnership 
with  other  entities  and  make  their 
services  available  to  the  program 
beneficiaries  (participants,  students,  the 
unemployed,  job  seekers,  employers, 
etc.). 


These  One-Stop  center  partners  are 
recipients  of  Federal  grant  dollars, 
either  directly  or  from  another  recipient. 
They  will,  in  their  normal  course  of 
business,  maintain  appropriate 
accounting  and  other  information  in 
accordance  with  appUcable  Federal 
guidance.  This  normally  includes 
accounting  for  indirect  costs,  through 
indirect  cost  rates  or  cost  allocation 
plans,  as  well  as  for  direct  costs.  All 
costs  must  be  accounted  for  in 
accordance  with  Generally  Accepted 
Accounting  Principles  (GAAP).  For  the 
direct  funded  organizations,  this 
includes  negotiating  the  necessary 
indirect  cost  rate  or  obtaining  approval 
of  their  cost  allocation  plan. 

When  individual  organizations 
partner  in  the  One-Stop  environment, 
some  activities  or  functions  are 
performed  which  benefit  more  than  one 
individual  organization,  e.g.,  a  common 
reception  area,  provision  of  information 
on  the  services  available  at  the  One- 
Stop,  or  collection  of  basic  information 
from  individuals  seeking  assistance  at 
the  One-Stop.  When  this  occurs,  the 
cost  of  performing  these  functions  must 
be  allocated  to  the  benefiting  programs 
or  cost  objectives  (grants).  This  must  be 
done  based  on  benefits  received  by  the 
benefiting  program,  and  not  on 
availability  of  funds.  When  that 
distribution  is  accomplished,  the 
individual  partners  must  include  these 
costs  (i.e.,  the  allocable  share  of  the 
common/shared  costs)  in  their  total  cost 
picture  to  determine  the  total  cost  of 
operations  to  perform  the  functions  for 
which  they  were  funded.  The  following 
diagram  shows  the  relationship  of  the 
partner  programs  to  each  other  and  to 
the  One-Stop. 
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It  should  be  noted  that  the  unshaded 
center  area  is  comprised  of  the  shared 
costs  that  are  apphcable  to  two  or  more 
of  the  partner  entities.  A  provides  a 
service  that  benefits  A,  B,  C  and  D;  B 
provides  a  service  that  benefits  B,  C,  D 
and  A;  C  provides  a  service  that  benefits 
C,  D,  A  and  B;  and  D  provides  a  service 
that  benefits  D,  A,  B  and  C.  Allocating 
these  costs  to  the  benefiting  activities 
(grants/programs)  does  not  necessarily 
relate  to  the  methodology  used  for 
payment.  Pajrment  of  these  costs  will  be 
discussed  later  in  this  guidance. 
Allocating  One-Stop  costs  is  no  different 
from  allocating  costs  incurred  by 
grantees  for  their  individual  grant 
programs.  The  One-Stop  costs  have 
effectively  been  pooled.  The  question  is 
what  is  the  best  basis  for  equitable 
distribution  of  shared  costs  without 
incurring  lumecessary  additional 
burden. 

While  neither  the  physical  One-Stop 
center  itself  nor  the  local  area  One-Stop 
system  is  required  to  have  a  Federally 
approved  negotiated  indirect  cost  rate  or 
cost  allocation  plan,  this  does  not  mean 
that  there  is  no  need  for  cost  allocation. 
The  WIA  requires  that  a  portion  of  the 
funds  provided  imder  the  various 
Federal  laws  authorizing  the  required 
partner  programs  be  used  to  pay  for  the 


creation  cmd-maintenance  of  the  One- 
Stop  delivery  system,  and  the  provision 
of  core  services  that  are  applicable  to 
the  individual  partner  programs,  and 
requires  participation  in  the  operation 
of  the  One-Stop  system,  in  a  manner 
consistent  with  the  terms  of  the  MOU 
and  the  partner's  authorizing  law  (WIA 
sec.  121(b)(1)(A)  and  134(d)(1)(B)). 
The  core  services  include: 

1.  Eligibility  determination  under 
WIA  Title  I  formula  programs; 

2.  Outreach,  intake  and  orientation  to 
the  information  and  other  services 
available  through  the  One-Stop  defivery 
system; 

3.  Initial  assessment  of  skill  levels, 
aptitudes,  abilities,  and  supportive 
service  needs; 

4.  Job  search  and  placement 
assistance,  and  career  counseling; 

5.  Employment  statistics  information; 

6.  Providing  performance  and  cost 
information  on  WIA  title  I,  adult 
education,  postsecondary  vocational 
education  and  vocational  rehabilitation 
providers; 

7.  Providing  information  on  the 
performance  of  the  local  One-Stop 
delivery  system; 

.    8.  Providing  information  on  the 
availability  of  supportive  services; 


9.  Providing  information  on  the  filing 
of  UI  claims; 

10.  Providing  assistance  in 
establishing  eligibility  for  welfare-to- 
work  activities  and  for  programs  of 
financial  aid  assistance  for  training  and 
education  programs  not  funded  under 
WIA;  and 

11.  Providing  follow  up  services  for 
WIA  title  I  participants  who  are  placed 
in  unsubsidized  employment. 

At  a  minimum,  the  core  services  that 
are  applicable  to  a  partner's  program 
(i.e.,  are  authorized  and  provided  under 
the  program)  and  that  are  in  addition  to 
the  basic  labor  exchange  services 
traditionally  provided  in  the  local  area 
imder  the  Wagner-Peyser  Act  must  be 
made  available  by  the  partner  at  the 
comprehensive  One-Stop  center.  The 
basic  labor  exchange  services  are 
described  in  the  WIA  One-Stop 
provisions  of  the  Employment  Service 
regulations  at  20  CFR  652.3  to  include 
assisting  job  seekers  in  finding 
employment,  assisting  employers  in 
filling  jobs,  and  facilitating  the  match 
between  job  seekers  and  employers. 
Many  of  the  One-Stop  partner  programs 
include  these  same,  or  similar,  activities 
for  a  specified  eligible  client  population. 
The  WIA  regulation  at  20  CFR 
662.250(a)  does  not  mean  that  these 


partner  programs  no  longer  have  to 
provide  these  services  to  their 
respective  client  populations.  Instead,  it 
clarifies  that  partner  programs  are  not 
expected  to  contribute  to  the  costs  of 
Wagner-Peyser  Act  services.  (It  should 
be  noted  the  Adult  and  Dislocated 
Worker  programs  authorized  under  WIA 
title  I  must  make  all  core  services 
available  at  the  One-Stop  center).  It 
should  also  be  emphasized  that  this  list 
of  core  services  is  the  minimum 
required  to  be  provided  at  the 
comprehensive  center,  and  the  partners 
are  encouraged  to  provide  such 
additional  services  through  the  One- 
Stop  centers  as  may  allow  them  to  better 
serve  their  customers.  For  example, 
providing  for  a  common  intake  and 
eligibility  determination  system, 
including  the  development  and  use  of  a 
common  application  form,  can  be  used 
for  a  number  of  the  partner  programs  at 
the  center  to  enhance  access  to  the 
programs.  Such  a  system  would  be 
customer  friendly,  and  result  in 
administrative  efficiencies.  The  same 
cost  allocation  methods  are  applicable 
irrespective  of  the  scope  of  services 
provided  at  a  center. 

The  cost  allocation  that  is  necessary 
relates  to  the  common  costs  of  the  local 
One-Stop  system  or  an  individual  One- 
Stop  center,  which  may  include  such 
items  as  space  and  occupancy  costs, 
utihties,  telephone  systems,  common 
supplies  and  equipment,  a  common 
resource  center  or  library,  perhaps  a 
common  receptionist  or  centralized 
intake  and  eligibility  determination 
staff.  It  must  be  understood  that  each 
local  One-Stop  system  and/or  center  is 
unique  and  that  this  guidance,  which 
intends  to  share  some  of  the  principles 
and  some  basic  models  of  One-Stop  cost 
allocation  and  resource  sharing,  does 
not  propose  to  impose  a  single 
methodology  on  the  entire  WIA  One- 
Stop  system.  The  fact  that  the  cost 
allocation  and  resource  sharing 
methodology  used  in  a  particular  local 
area  One-Stop  system  or  an  individual 
One-Stop  center  is  not  specifically 
discussed  in  this  document  does  not 
mean  that  the  methodology  is 
inappropriate  or  unallowable.  The  cost 
allocation  methodology  that  is  used, 
however,  must: 

1.  Be  consistent  with  GAAP: 

2.  Be  consistent  with  the  applicable 
OMB  cost  principles  and  administrative 
requirements;  and 

3.  Be  accepted  by  each  partner's 
independent  auditors  to  satisfy  the  audit 
testing  required  under  the  Single  Audit 
Act  and  OMB  Circular  A-133. 

Whatever  methodology  is  used,  it 
must  be  supported  by  actual  cost  data. 
Further,  the  methodology  must  not 


permit  the  shifting  of  costs  that  are  not 
allocable  to  or  do  not  benefit  a  specific 
program  to  that  program.  In  this  regard, 
the  books  of  account  for  each  partner 
program  should  reflect  both  the  actual 
shared  costs  for  which  the  program  is 
paying  and  the  resoiuces  used  to  pay  for 
these  costs. 

In  the  local  One-Stop,  the  idea  of 
allocating  costs  and  sharing  resources 
can  be  viewed: 

1.  In  the  aggregate,  i.e.,  covering  all  of 
the  One-Stop  center's  shared  costs; 

2.  On  an  activity  basis  where  all  of  the 
partners  pay  their  allocable  share  of  the 
total  costs  of  an  activity  or  function, 
(e.g.,  a  common  intake  and  eligibility 
determination  system);  or 

3.  On  an  item  of  cost  basis  where  all 
programs  pay  their  allocable  share  of 
each  item  of  cost  (e.g.,  rent). 

It  could  also  be  some  combination  of 
the  above,  e.g.,  when  a  particular  or  a 
number  of  functions  are  treated  on  an 
activity  basis  and  the  remaining  items  of 
cost  are  treated  on  an  aggregate  or 
individual  item  of  cost  basis. 

The  WIA  regulations  require  that  each 
partner  must  contribute  a  fair  share  of 
operating  costs  of  the  One-Stop  delivery 
system  proportionate  to  the  use  of  the 
system  by  individuals  attributable  to  the 
partner's  program.  This  requirement  is 
intended  to  establish  an  equitable 
principle,  but  it  is  not  intended  to 
prescribe  a  single  method  for  allocating 
costs.  The  regulation  goes  on  to  say  that 
there  are  a  number  of  methods, 
consistent  with  the  relevant  OMB 
circulars,  that  may  be  used  for  allocating 
costs  among  the  partners.  Any 
methodology  used  must: 

1.  Result  in  an  equitable  distribution 
of  costs  and  not  result  in  any  partner 
paying  a  disproportionate  share  of  the 
shared  One-Stop  costs; 

2.  Correspona  to  the  types  of  costs 
being  allocated; 

3.  Be  efficient  to  use;  and 

4.  Be  consistently  applied  over  time. 
The  methodology  used  may  vary 

dependent  upon  die  nature  of  the  One- 
Stop  structiue.  Further,  any  grant- 
specific  cost  and/or  administrative 
constraints  are  still  applicable  to  the 
individual  grantees. 

The  basic  types  of  Onfe-Stop  systems 
include: 

1.  Simple  Co-location  with 
Coordinated  Delivery  of  Senices: 
Several  partner  agencies  coordinate  the 
delivery  of  their  individual  programs 
and  share  space.  Each  partner  retains  its 
own  identity  and  controls  its  own 
resources.  Each  partner  provides 
services  in  a  coordinated  manner  with 
other  funding  sources  while  paying  for 
its  own  fixed  and  variable  costs  as  direct 
charges  to  its  own  funds.  The  partners 


pool  only  those  costs  that  are  shared 
jointly  with  the  other  agencies. 

2.  Full  Integration:  All  partner 
programs  are  coordinated  and 
administered  under  one  management 
structure  and  accounting  system.  Full 
integration  is  the  ETA  vision  of  One- 
Stop  systems.  It  may  be  accomplished  in 
phases^as  the  partner  programs  come  to 
realize  the  cost  savings  and  efficiencies 
of  integrated  services  and  activities. 
Under  full  integration,  there  is  joint 
delivery  of  program  services  emd  the 
operation  is  customer  focused.  Since 
resources  are  combined,  the 
corresponding  costs  are  often  collected 
into  cost  pools.  Pooled  costs  are  later 
allocated  back  to  individual  grant 
programs  using  an  appropriate  method 
of  allocation. 

3.  Electronic  Data  Sharing  (through 
satellite  offices):  Only  program 
information  is  provided  and  there  are  no 
co-located  staff  assigned. 

While  the  principles  discussed  in  this 
guidance  may  be  applied  to  all  three 
types  of  structures,  the  focus  of  the 
paper  is  to  address  co-located  programs 
with  shared  space  and  some  common 
functions  or  activities  whether  or  not 
those  functions  or  activities  are  fully 
integrated. 

Allocation  of  One-Stop  Shared  Costs 

While  the  physical  One-Stop  center 
itself  is  not  a  specific  direct  recipient  of 
Federal  awards  as  an  entity,  it  is 
expected  that  many  program  operators 
within  a  local  One-Stop  system  and/or 
at  an  individual  One-Stop  center, 
perhaps  including  the  One-Stop 
operator,  are  direct  recipients  of  Federal 
awards  and  do  have  federally  negotiated 
indirect  cost  rates  or  approved  cost 
allocation  plans. 

As  previously  stated,  the  costs  of  a 
One-Stop  may  be  categorized  as:  (1) 
Direct  costs  that  benefit  one  particular 
cost  objective,  (2)  shared  direct  costs     - 
that  can  be  readily  allocated  to  the 
sharing  cost  objectives,  and  (3)  indirect 
costs  incurred  for  common  or  joint 
purposes  benefitting  more  than  one  cost 
objective  but  are  not  readily  assignable 
to  the  benefitting  cost  objective. 

Cost  pooling  may  be  used  to  distribute 
both  shared  direct  costs  and  indirect 
costs.  Cost  pooling  involves  the 
acciunulation  of  costs  to  pools  for  later 
allocation  to  final  cost  objectives.  It  may 
be  used  for  any  type  of  common  costs, 
administrative  or  program,  incurred  in  a 
One-Stop  center.  It  is  appropriate  to  use 
cost  pooling  when  direct  charging 
requires  disproportionate  effort  in  order 
to  determine  the  amount  that  should  be 
charged  to  the  individual  cost 
objectives. 
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After  One-Stop  shared  costs  are 
identified,  they  may  be  accumulated  by 
line-item  expense  categories  (also 
referred  to  as  natural  expense 
classifications  and  object  expense 
categories).  Some  examples  of  line-item 
expenses  are  salaries,  occupancy  costs, 
telephone,  postage  and  shipping, 
printing  and  duplication,  and  supplies. 
Shared  costs  may  also  be  accumulated 
or  grouped  by  service  department  such 
as  data  processing  and  management 
information  (MIS),  printing  and 
duplicating,  mailing  and  shipping, 
purchasing  and  procurement,  payroll, 
personnel,  and  general  legal  services. 
Another  method  may  be  accumulating 
costs  based  on  function  or  activity  such 
as  eligibility  determination;  outreach, 
intake  and  orientation;  initial 
assessment;  job  search  and  placement 
assistance,  and  career  counseling;  and 
follow  up  services.  Whichever  grouping 
or  accimiulation  method  is  used,  it  is 
the  actual  incurred  costs  that  are 
accumulated. 

Once  the  costs  have  been 
accumulated,  they  need  to  be  allocated 
to  the  benefitting  cost  objectives  (for 
One-Stop  allocation!  the  final  cost 
objectives  will  most  often  be  the  partner 
programs)  on  some  basis  that  will 
provide  for  an  equitable  distribution. 
The  most  commonly  used  allocation 
bases  include: 

1.  Direct-staff  salaries:  Percentage  of 
total  salary  costs  of  staff  assigned  to 
activities. 

2.  Direct-sfa^  hours  .Percentage  of 
time  spent  by  staff  assigned  to  activities. 

3.  Modified  total  direct  costs: 
Percentage  of  total  direct  costs  for 
activities,  less  distorting  items  (e.g., 
equipment  purchases,  flow  through 
funds,  etc.) 

4.  Total  direct  costs:  Percentage  of 
total  direct  costs  for  activities. 
(Normally  inappropriate  unless  there 
are  no  distorting  items.  See  item  3 
above.) 

5.  Units  of  service:  Percentage  of  units 
of  service  provided. 

6.  Usage:  Percentage  of  usage  of  space, 
equipment,  or  other  assets  by  activities. 

Allocations  may  be  made  on  a  single 
basis  for  all  categories  of  costs  or  on 
multiple  bases  that  vary  by  category. 
When  reliable,  using  a  single  basis  for 
allocating  common  costs  can  be  less 
burdensome.  Direct  staff  salaries  is  often 
appropriate  when  salaries  alone 
represent  about  half  of  an  entity's  total 
costs  and  other  categories  of  costs  tend 
to  vary  according  to  staff  salaries. 
Cumulative  cost  pool  allocations  for  the 
reporting  period  are  often  preferable  to 
monthly  allocations  in  achieving 
equitable  sharing  among  grant  funded 
activities  because  of  various  grant 


periods  during  the  grantee  fiscal  year. 
Monthly  allocations  can  be  misleading 
as  to  results  because  all  costs  do  not 
occur  evenly  on  a  monthly  basis. 
Regardless  of  the  methodology  used, 
allocations  could  be  accomplished 
monthly  but  must  be  done  no  less 
frequently  than  the  required  financial 
reporting  period,  usually  quarterly. 

Funding  or  Paying  for  a  Partner's 
Allocated  Share  of  One-Stop  Costs 

Under  WIA,  the  One-Stop  partners-are 
required  to  enter  into  a  written 
Memorandimi  of  Understanding  (MOU) 
with  the  Local  Board,  prior  to  starting 
operations.  The  MOU  must  include 
provisions  that  describe: 

1.  The  services  to  be  provided  through 
the  One-Stop  delivery  system; 

2.  How  the  cost  of  those  services  and 
the  operating  costs  of  the  One-Stop 
delivery  system  will  be  funded  (paid 
for); 

3.  The  methods  that  will  be  used  to 
refer  individuals  between  the  One-Stop 
operator(s)  and  the  One-Stop  partners 
for  the  provision  of  appropriate  services 
and  activities;  and 

4.  The  duration  of  the  MOU  as  well 
as  the  procedures  for  amending  it 
during  the  term  or  period  covered  by  the 
MOU. 

In  order  for  the  MOU  to  describe  how 
the  costs  of  services  and  One-Stop 
operations  will  be  paid  for,  the  partners 
will  first  need  to  identify  those  costs 
and  prepare  a  budget  for  the  common/ 
shared  One-Stop  activities.  This  budget 
will  not  only  describe  the  shared  costs 
of  the  One-Stop  system  and/or  One-Stop 
center  in  total,  but  will  also  include 
estimates  of  how  much  of  the  total 
shared  cost  (personnel,  space, 
telecommunications,  etc.)  of  the  One- 
Stop  is  allocable  to  each  partner.  The 
budget  development  process  involves 
all  of  the  One-Stop  partners  and  the 
One-Stop  operator.  The  budget 
dociunent  does  not  need  to  be  included 
in  or  attached  to  the  MOU.  Remember 
that  a  budget  is  a  plan,  typically  based 
on  historical  information,  that  estimates 
how  the  anticipated  funding  level  will 
be  spent  on  the  expected  costs  of  the 
programs.  On  a  periodic  basis,  no  less 
frequently  than  quarterly,  the  actual 
shared  costs  and  the  allocation  among 
the  partner  programs  will  need  to  be 
reviewed  and  compared  with  the 
planning  levels  that  were  included  in 
the  budget.  Corrections  or  adjustments 
to  the  budget  should  be  made  on  an 
ongoing  basis  to  reflect  actual  levels.  At 
that  time,  the  budget  document, 
including  the  allocable  partner  shares  of 
the  One-Stop  shared  costs,  may  need  to 
be  adjusted  to  conform  to  actual 
circumstances.  The  longer  that  a  One- 


Stop  waits  to  make  adjustments,  the 
greater  the  likelihood  that  adjustments 
will  be  significant.  An  adjustment  to  the 
budget  will  not  necessarily  require  a 
modification  of  the  MOU  unless  the 
terms  of  the  MOU  are  affected. 

After  the  budget  is  prepared,  all  of  thef 
partners  will  then  agree  how  each  will 
pay  its  allocable  fair  share.  One  partner 
may  furnish  only  personnel;  another 
partner  may  furnish  space  and 
telecommunications,  etc.,  or  each 
partner  may  use  its  grant  funds  to  pay 
for  its  allocable  portion  of  shared  costs. 
This  agreement  about  how  the  allocable 
shares  of  One-Stop  shared  costs  are  to 
be  funded  (paid  for)  must  be  included 
in  the  MOU  that  is  to  be  followed 
during  the  operating  period.  As  with 
cost  allocation,  the  choices  that  the 
partner  programs  make  about  the 
methods  of  payment  for  the  shared  costs 
should  be  applied  consistently  over 
time.  However,  in  some  circvunstances, 
the  cost  allocation  and  resoiuce  sharing 
methodologies,  including  the 
methodologies  used  to  determine 
proportionate  shares,  may  need  to  be 
modified  if  actual  experience  is  either 
different  from  what  the  partners 
planned  or  demonstrates  that  the 
methods  being  used  are  resulting  in 
inequitable  distributions.  As  with 
budget  modifications,  it  is  often  best  to 
modify  the  methodologies  as  soon  as 
possible  after  the  need  is  recognized. 
Because  such  changes  would  constitute 
changes  in  methodologies  which  are  a 
required  element  of  the  local  MOU,  it 
may  also  be  necessary  to  modify  the 
MOU  when  such  a  change  is  made. 

For  many  of  the  partner  programs, 
including  the  WIA  title  I-B  program,  the 
Federal  funds  are  awarded  or  passed 
through  to  .State  and  local  governmental 
entities  subject  to  the  cost  principles  of 
OMB  Circular  A-87.  0MB  Circular  A- 
87,  Attachment  A,  paragraph  C.3.C. 
states,  "Any  cost  allocable  to  a 
particular  Federal  award  or  cost 
objective  under  the  principles  provided 
for  in  this  Circular  may  not  be  charged 
to  other  Federal  awards  to  overcome 
fund  deficiencies,  to  avoid  restrictions 
imposed  by  law  or  terms  of  the  Federal 
awards,  or  for  other  reasons.  However, 
this  prohibition  would  not  preclude 
governmental  units  from  shifting  costs 
that  are  allowable  under  two  or  more 
awards  in  accordance  with  existing 
program  agreements".  Question  2-16  in 
ASMB  C-10,  the  implementation  guide 
for  OMB  Circular  A-87,  clarifies  that  the 
intent  of  this  paragraph  is  to  distinguish 
between  cost  allocation  and  funding 
allocation.  The  C-10  goes  on  to  say, 
"(*   *  *  The  term  'cost  shifting"  should 
not  have  been  used,  because  cost 
shifting  is  unallowable,  per  se.)  A 


function  or  activity  within  the 
government  organization  that  benefits 
two  or  more  programs  may  be  set  up  as 
a  single  cost  objective.  Costs  allocable  to 
that  cost  objective  would  be  allowable 
under  any  of  the  involved  programs 
which  benefit  from  these  activities/ 
costs.  The  government  can  make  a 
business  decision  regarding  what 
combination  of  funds  made  available 
under  these  programs  would  be  appfied 
to  this  cost  objective.". 

This  same  concept  is  applicable  to  the 
WIA  One-Stop  environment,  even  when 
all  program  service  providers  are  not 
governed  by  OMB  Circular  A-87, 
provided  that  its  use  is  consistent  with 
a  program's  governing  statutes  and 
regulations  and  is  agreed  to  in  the  MOU 
by  the  partners.  As  an  example  of  the 
application  of  this  Circular  to  a  One- 
Stop,  an  individual  might  be  ehgible  for 
the  Food  Stamps  and  TANF  Work 
programs  as  well  as  the  WIA  title  I-B 
adult  employment  and  training 
program.  Further,  the  services  provided 
to  that  individual,  such  as  acquiring 
transportation  to  the  job  site,  coidd  be 
allowable  under  any  of  the  three 
programs.  Where  these  conditions  exist, 
the  cost  objective  is  transportation 
services  for  individuals  meeting  "X" 
criteria.  The  grantees  for  these  programs 
can  choose  which  program  to  charge  for 
the  cost  of  transportation  services  for 
these  individuals  because  they  are 
equally  eligible  under  several  programs 
for  essentially  the  same  services.  As 
expressed  in  the  A-87  implementation 
guide,  the  reference  relates  to  the 
management  decision  of  an  organization 
concerning  which  program  will  pay  for 
a  cost  which  is  allowable  under  and 
allocable  to  more  than  one  program  in 
accordance  with  existing  program 
requirements.  These  grantee  decisions 
and  agreements  are  to  be  reflected  in  the 
MOU. 

The  One-Stop  environment  also 
permits  partner  program  operators  to 
agree  through  their  local  MOU  how  they 
pay  their  total  allocable  share  of 
common  One-Stop  costs  (Operator  A 
may  provide  and  pay  for  100%  of  rent 
and  Operator  B  may  provide  and  pay  for 
100%  of  some  other  shared  cost(s) 
where  each  partner  is  paying  an  araoimt 
equal  to  their  respective  share  of  total 
allowable/allocable  costs).  This  does  not 
allow  a  program  that  receives  no  benefit 
from  a  cost  to  claim  incurrence  of  that 


cost;  it  merely  provides  flexibility  in  the 
payment  method  of  each  program 
operator  for  its  fair  share  of  costs 
according  to  benefits  received.  Under  no 
circumstances  may  any  partner  program 
pay  more  than  its  total  allocable  share 
of  total  allowable  costs.  Further,  no 
program  may  pay  for  costs  that  are  not 
allowable  under  its  governing  statutes 
and  regulations.  Below  are  examples  of 
situations  for  which  this  provision 
might  be  used. 

1.  Services  provided  prior  to 
determining  eligibility  for  any  given 
program(s)  are  allocable  to  the 
program(s)  for  which  they  are  allowable. 
However,  in  accordance  with  the  above, 
any  program  can  pay  for  those  services 
entirely,  to  the  extent  they  are 
allowable,  provided  that  the  total 
payments  from  any  given  program  do 
not  exceed  the  total  costs  for  various 
activities  and  services  that  were 
allocated  to  that  program.  ~ 

2.  Similarly,  a  receptionist  is  typically 
a  common  cost  allocable  to  all 
programs.  However,  the  salary  costs  of 
the  receptionist  may  be  borne  by  any 
given  program  where  such  costs  are 
allowable,  provided  that  the 
reimbursements  or  payments  made  by 
that  program  do  not  exceed,  in  total,  the 
total  organization-wide  allocations 
made  to  that  program. 

However,  some  caution  must  be 
exercised  and  care  taken  to  draw  the 
line  in  situations  when: 

1.  The  activity  begins  to  serve  a 
specific  program  purpose  instead  of 
being  general  service  to  the  public;  or 

2.  Otaly  one  program  directly  benefits. 
When  a  staff  function  that  is  common 

to  more  than  one  but  not  necessarily  all 
of  the  One-Stop  partner  programs,  such 
as  intake  and  eligibility  determination, 
is  included  in  the  One-Stop  shared 
costs,  it  may  be  more  equitable  for 
pajonent  of  the  program  share  of  the 
activity  to  be  based  on  the  notion  of  full 
time  equivalent  (FTE)  staff  position 
rather  than  on  the  aggregate  total  of  staff 
salaries.  The  staff  of  programs  in  a  One- 
Stop  center  will  likely  include  State 
employees,  county  and/or  city 
employees,  as  well  as  employees  of 
educational  institutions,  non-profit 
commimity-based  organizations,  and  for 
profit  commercial  entities.  Staff  who 
perform  the  same  function  for  the  One- 
Stop  operation  will  be  on  different  pay 
scales  and  pay  levels.  If  all  of  the 


programs  that  require  the  same  specific 
function  provide  FTE  staff  to  periform 
that  function  in  the  same  proportion  as 
the  relative  number  of  individuals 
attributable  to  the  partner's  program 
(e.g.,  the  referrals  to  its  program),  then 
each  would  have  provided  its  equitable 
share  of  the  function.  In  order  to 
establish  the  appropriate  FTE 
contribution  for  each  partner,  it  is  first 
necessary  to  establish  the  proportionate 
share  of  each  of  the  partner  programs. 
The  proportionate  share  could  be 
established  based  upon  the  nimiber  of 
individuals  referred  to  the  program 
compared  with  the  total  number  of 
individuals  served  by  the  common 
function.  Another  methodology, 
discussed  in  the  paragraph  below, 
establishes  the  proportionate  share  of 
each  program  based  on  the  mmiber  of 
data  elements,  included  in  a  conunon 
intake  and  eligibility  determination 
form,  that  are  applicable  to  and  used  for 
the  individual  partner  program.  When 
these  programs  were  operating 
independently  of  the  One-Stop,  such 
staff  would  have  conducted  an  intake 
interview  and  determined  that  the 
individual  was  not  eligible  for  the 
program  and,  hopefully,  referred  the 
individual  to  the  appropriate  program 
where  they  would  go  through  the  intake 
process  all  over  again.  In  a  One-Stop 
enviroiunent  using  a  standardized 
intake  process,  it  will  only  be  necessary 
for  a  client  to  go  through  the  process 
once.  This  will  result  in  a  cost  savings 
for  the  program  that  actually  provides 
the  program  services  as  well  as  the 
programs  which  previously  would  have 
inciured  the  intake  cost  and  not 
provided  service.  Obviously,  if  a 
particular  partner's  program  is  not  able 
to  use  and  does  not  benefit  from  the 
conunon  staff  function,  then  it  cannot 
and  should  not  bear  any  share  of  the 
cost  of  such  function. 

An  alternative  method  for 
determining  the  proportionate  share  of  a 
common  intake  and  eUgibility  system 
for  each  of  the  partner  programs  could 
be  based  on  an  approach  that  considers 
the  benefit  of  individual  data  elements 
to  each  of  the  benefitting  program 
partners.  This  can  be  accompUshed  by 
analyzing  the  data  elements  and 
computing  the  appropriate  percentage  of 
effort  applicable  to  each  benefitting 
partner  as  follows: 


Total  bytes  on  the  intake  form 


Bytes  for  Name 

Bytes  for  Street  Address 


Used  by  program 


500 


40 
80 


40 
80 


B 


40 
80 


40 
80 


AH  pro- 
grams 


120 
240 
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Total  bytes  on  the  intake  form 


Bytes  for  City  Address 

Bytes  for  State  Address 

Bytes  for  25p  Code 

Bytes  for  Other  Information  

Total  Bytes 

Percentage  of  Cost  by  Program 


Used  by  program 


500 


25 

2 

10 

343 


500 


25 

2 

10 

143 


300 
30 


B 


25 

2 

10 

183 


340 
34 


25 

2 

10 

203 


360 
36 


All  pro- 
grams 


75 

6 

30 

529 


1.000 
100 


In  the  above  table,  the  total  number  of 
bytes  of  information  for  each  item  on 
the  form  is  indicated  in  the  first  column. 
The  data  in  the  columns  headed  "A", 
"B",  and  "C",  indicates  the  number  of 
bytes  of  information  used  by  each  of  the 
individual  programs.  All  programs 
require  the  data  elements  related  to 
name  and  address,  but  each  uses 
different  amounts  of  the  remaining  data 
elements.  The  fifth  column  in  the  table 
represents  the  total  usage  of  all  of  the 
data  elements  by  all  of  the  participating 
programs  and  constitutes  the 
denominator,  or  base,  upon  which  the 
proportionate  share  of  the  individual 
program  use  is  calculated. 

The  FTE  methodology  discussed 
above  works  best  in  those  situations 
when  the  common  function  (e.g.,  intake 
and  eligibility  determination)  is  being 
allocated  to  the  sharing  partners 
separate  from  the  other  shared  costs. 
When  common  functions  are  being 
allocated  as  part  of  the  process  of 
allocating  total  shared  costs,  use  of  the 
FTE  methodology  for  a  portion  of  the 


total  may  result  in  inequitable 
distribution  of  the  total  costs.  In  such 
cases,  it  may  be  better  to  base  the 
proportionate  share  allocation  on  the 
actual  staff  salary  cost  rather  than  on 
FTEsT 

Conclusion 

This  doctmient  has  described  the 
framework  created  under  the  Workforce 
Investment  Act  which  creates  the  ne^d 
for  resource  sharing  and  cost  allocation 
methodologies  for  the  shared  costs  of  a 
One-Stop  system.  It  has  been  a 
collaborative  effort  involving  comments 
and  discussions  among  representatives 
from  the  Departments  of  Agriculture, 
Education,  Health  and  Human  Services, 
as  well  as  the  Department  of  Labor's 
Employment  and  Training 
Administration,  Office  of  Cost 
Determination  and  Office  of  Inspector 
General.  This  guidance  separates  the 
identification  and  determination  of  One- 
Stop  shared  costs  from  the  discussion  of 
how  those  costs  are  paid  for  or  funded. 
While  there  may  be  unique  One-Stop 


settings  that  will  require  additional 
guidance,  this  document  provides  a 
framework  that  all  One-Stop  systems 
and/or  centers  will  be  able  to  use  to 
establish  their  own  system  for  cost 
allocation  and  resource  sharing.  Thus,  it 
is  expected  that  Federal  agency  auditors 
will  utilize  as  additional  criteria  for 
audit  and  resolution  purposes  the 
agreements  reached  by  One-Stop 
partners  in  local  Workforce  Investment 
Areas  in  accordance  with  this  guidance 
along  with  other  applicable  rules.  The 
Federal  partners  that  participated  in  the 
preparation  of  this  paper,  as  well  as  the 
Office  of  Management  and  Budget, 
accept  the  principles  discussed  herein 
as  appropriate  "resource  sharing"  and 
"cost  allocation"  guidance  for  WIA  One- 
Stop  systems  and/or  centers. 

Signed  at  Washington,  DC,  this  23rd  day  of 
May,  2001. 

Raymond  J.  Uhalde, 

Deputy  Assistant  Secretary  of  Labor, 
Employment  and  Training  Administration. 
[FRDoc.  01-13426  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employnrient  and  Training 
Administration 

United  States  Employment  Service  and 
America's  Labor  Market  Information 
System;  Labor  Exchange  Performance 
Measures 

AGENCY:  Emplojanent  and  Training 
Administration,  Labor. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
establishment  of  final  performance 
measures  for  the  public  labor  exchange 
administered  as  part  of  the  One-Stop 
delivery  systems  of  the  States.  We 
established  these  performance  measures 
based  on  comments  received  in 
response  to  proposed  labor  exchange 
performance  measures  previously 
published  in  the  Federal  Register.  This 
notice  discusses  the  comments  received 
and  our  response  to  the  comments. 
Three  of  the  performance  measures 
apply  to  job  seekers  registered  with  the 
labor  exchange:  job  seeker  entered 
employment  rate;  job  seeker 
employment  retention  rate  at  six 
months;  and  job  seeker  customer 
satisfaction.  One  performance  measure 
applies  to  employers  receiving  services 
provided  through  the  One-Stop  delivery 
system:  employer  customer  satisfaction. 
DATES:  These  labor  exchange 
performance  measures  will  become 
effective  July  1.  2001. 
ADDRESSES:  All  comments  received 
during  the  comment  period  following 
the  publication  of  the  proposed  labor 
exchange  performance  measures  (65  PR 
49708,  et  seq.,  Aug.  14,  2000)  are 
available  for  public  inspection  and 
copying  during  normal  business  hours 
at  the  Employment  and  Training 
Administration,  Office  of  Career 
Transition  Assistance,  Division  of  U.S. 
Employment  Service  &  ALMIS,  200 
Constitution  Avenue,  NW.,  Room  C- 
4514,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Gay 
Gilbert,  202-693-3046  (voice)  (this  is 
not  a  toll-free  nimaber),  or  e-mail: 
ggiIbert@doIeta.gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act:  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  these 
performance  measures  are  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements 
contained  in  this  dociunent  until  we 
have  published  in  the  Federal  Register 
the  control  number  assigned  by  the 


Office  of  Management  and  Budget. 
Publication  of  the  control  number 
notifies  the  public  that  OMB  has 
approved  these  performance  measures 
under  the  Paperwork  Reduction  Act. 

L  Authority 

Labor  exchange  performance 
measures  are  established  under  the 
following  authority: 

A.  Wagner-Peyser  Act  sec.  3(a),  29 
U.S.C.  49b(a) 

The  Secretary  shall  assist  in 
coordinating  the  State  public 
employment  services  throughout  the 
coimtiy  and  in  increasing  their 
usefulness  by  developing  and 
prescribing  minimum  standards  of 
efficiency,  assisting  them  in  meeting 
problems  peculiar  to  their  localities, 
promoting  uniformity  in  their 
administrative  and  statistical  procedure, 
furnishing  and  pubhshing  information 
as  to  opportimities  for  emplojrment  and 
other  information  of  value  in  the 
operation  of  the  system,  and 
maintaining  a  system  for  clearing  labor 
between  the  States. 

B.  Wagner-Peyser  Act  sec.  3(c)(2),  29 
U.S.C.  49b(c) 

The  Secretary  shall — 

(2)  assist  in  the  development  of 
continuous  improvement  models  for 
such  nationwide  system  that  ensure 
private  sector  satisfaction  with  the 
system  and  meet  the  demands  of  job 
seekers  relating  to  the  system. 

C.  Wagner-Peyser  Act  sec.  7(b),  29 
U.S.C.  49f(b) 

Ten  percent  of  the  sums  allotted  to 
each  State  pursuant  to  section  49e  of 
this  title  shall  be  reserved  for  use  in 
accordance  with  this  subsection  by  the 
Governor  of  each  such  State  to 
provide — (1)  performance  incentives  for 
public  employment  service  offices  and 
programs,  consistent  with  performance 
standards  established  by  the  Secretary, 
taking  into  accoimt  direct  or  indirect 
placements  (including  those  resulting 
from  self-directed  job  search  or  group 
job  search  activities  assisted  by  such 
offices  or  programs),  wages  on  entered 
employment,  retention,  and  other 
appropriate  factors. 

D.  Wagner-Peyser  Act  sec.  10(c),  29 
U.S.C.  49i(c) 

Each  State  receiving  funds  imder  this 
Act  shall — 

(1)  make  such  reports  concerning  its 
operations  and  expenditures  in  such 
form  and  containing  such  information 
as  shall  be  prescribed  by  the  Secretary, 
and 


(2)  establish  and  maintain  a 
management  information  system  in 
accordance  with  guidelines  established 
by  the  Secretary  designed  to  facilitate 
the  compilation  and  analysis  of 
programmatic  and  financial  data 
necessary  for  reporting,  monitoring  and 
evaluating  piuposes. 

E.  Wagner-Peyser  Act  sec.  13(a).  29 
U.S.C.  491(a) 

The  Secretary  is  authorized  to 
establish  performance  standards  for 
activities  imder  this  Act  which  shall 
take  into  accoimt  the  differences  in 
priorities  reflected  in  State  plans. 

F.  Wagner-Peyser  Act  sec.  15(e)(2)(I).  29 
U.S.C.  49l-2(e)(2)(l) 

(e)  State  responsibilities. — 

***** 

(2)  Duties. — In  order  to  receive 
Federal  financial  assistance  under  this 
section,  the  State  agency  shall — 
*        *        *        *        * 

(I)  utilize  the  quarterly  records 
described  in  section  2871(f)(2)  of  this 
title  to  assist  the  State  and  other  States 
in  measuring  State  progress  on  State 
performance  measures. 

n.  Labor  Exchange  Performance 
Measures 

A.  Background 

We  initiated  the  development  of  a 
performance  measiuement  system  for 
the  public  labor  exchange  in  early  2000 
with  the  formation  of  a  workgroup  in 
collaboration  with  the  Interstate 
Conference  of  Employment  Security 
Agencies  (ICESA)— now  the  National 
Association  of  State  Workforce  Agencies 
(NASWA).  This  workgroup  consisted  of 
representatives  from  fifteen  State 
agencies,  ICESA,  the  Veterans' 
Employment  and  Training  Service 
(VETS),  and  the  ETA  Regional  and 
National  Offices.  The  workgroup  met 
three  times  during  2000  to  develop 
recommendations  for  a  labor  exchange 
performance  measiirement  system,  to 
include  specific  labor  exchange 
performance  measiu^s. 

Based  on  recommendations  the 
workgroup  developed  diuing  its  first 
two  meetings,  we  published  a  set  of  five 
proposed  labor  exchange  performance 
measures  in  the  Federal  Register  (65  FR 
49708  et  seq.,  Aug.  14,  2000).  These 
measures  were:  employer  customer 
satisfaction;  job  seeker  customer 
satisfaction;  employment  rate;  entered 
employment  rate;  and  employment 
retention  rate  at  six  months.  We  also 
published  a  framework  for  establishing 
expected  levels  of  performance  for  each 
of  these  measiu«s. 
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Diuing  its  third  meeting,  the 
workgroup  reviewed  and  analyzed  all 
comments  received  on  the  proposed 
labor  exchange  performance  measures. 
The  review  and  analysis  led  to  the  final 
set  of  performance  measures  presented 
in  this  document.  The  workgroup  also 
provided  substantial  input  that  will  lead 
to  revised  ETA  9002  Reports,  where  the 
results  of  the  performance  measures  will 
be  reported,  and  a  revised  ET  Handbook 
No.  406  (ETA  9002  Data  Preparation 
Handbook),  containing  data  collection 
and  reporting  instructions.  Finally,  the 
workgroup  recommended  that  the 
proposed  procedures  for  establishing 
expected  levels  of  performance  be 
revised,  based  on  the  comments 
received.  Further  information  about 
reporting  on  labor  exchange  services 
and  performance  measures,  and 
methods  for  establishing  expected  levels 
of  performance  will  be  published  in 
separate  notices. 

B.  Response  to  Comments 

We  received  twenty-five  sets  of 
comments  in  response  to  the  five 
proposed  labor  exchange  performance 
measures  published  in  the  August  14, 
2000,  Federal  Register.  Representatives 
from  twenty  State  agencies  (three 
agencies  provided  two  separate  sets  of 
conunents),  a  private  researcher,  and 
VETS  provided  comments.  We 
considered  these  comments  and  the 
recommendations  of  the  workgroup  in 
establishing  the  final  labor  exchange 
performance  measures.  The  comments 
are  discussed  at  length  as  follows: 

1)  Employer  Customer  Satisfaction 

We  proposed  to  adopt  the  results  of 
the  employer  customer  satisfaction 
survey  administered  under  Title  I  of  the 
Workforce  Investment  Act  of  1998 
(WIA)  using  the  American  Customer 
Satisfaction  Index  (ACSI)  methodology 
for  employers  receiving  services 
involving  significant  personal  contact 
with  One-Stop  staff  to  reflect  employer 
satisfaction  with  One-Stop  services  (see 
65  FR  49709-49711). 

Seven  commenters  supported  the  use 
of  the  employer  customer  satisfaction 
survey  as  stated,  with  two  commenters 
specifically  supporting  the  concept  of 
the  combined  WIA/labor  exchange 
survey  of  employers  receiving  services 
through  the  One-Stop  centers  that 
involved  signfficant  personal  contact 
with  staff. 

Several  commenters  commented  on 
the  employer  survey.  These  comments 
included  general  concern  about  the 
wording  of  the  lead-in  before  the 
questions,  the  wording  of  the  second 
and  third  questions,  the  degree  of 
flexibility  allowed  States  to  add 


If 


■additional  questions,  and  the  level  of 
specificity  of  the  questions.^  One 
commenter  suggested  that  an  eleven- 
point  scale  (0-11)  should  be  used  so 
that  the  number  "five"  would  be  the 
mid-point,  whereas  the  proposed  ten- 
point  scale  does  not  have  a  mid-point. 
Another  commenter  pointed  out  that  the 
terms  "completion  of  service"  and  "30- 
60  days  after  a  job  order  has  been  listed" 
were  used  as  if  they  meant  the  same 
thing  in  indicating  when  the  survey 
should  be  administered  to  an  employer. 
In  fact,  services  could  have  been 
provided  to  one  employer  over  a  6-8 
month  period  before  being  completed, 
although  a  job  order  could  have  been 
listed  by  another  employer  after  only 
one  phone  call.  Such  employers  would 
have  vastly  differing  experiences  with 
the  labor  exchange.  Other  conunenters 
questioned  what  provisions  would  be 
made  to  administer  the  survey  to  non- 
Enghsh-speaking  employers,  and  why 
the  decision  was  made  to  use  a 
telephone  versus  a  mail  survey.  Still 
others  expressed  concerns  about  the 
cost  of  the  survey — specifically  whether 
provisions  would  be  made  for  sharing 
the  cost  with  Title  I  of  WIA. 

Two  commenters  did  not  support  the 
concept  of  a  combined  employer  survey 
for  both  Title  I  of  WIA  and  the  labor 
exchange,  while  another  commenter 
found  it  improper  to  hold  programs 
funded  under  Title  I  of  WIA  accountable 
for  Wagner-Peyser  Act  labor  exchange 
performance.  Other  comments  related  to 
the  response  rate,  with  some 
commenters  stating  that  the  proposed 
fifty  percent  response  rate  was  too  high 
and  not  achievable,  and  another  stating 
that  employers  do  not  want  to  be 
bothered  with  surveys.  Another 
commenter  noted  that  the  Office  of 
Management  and  Budget  (OMB) 
guidelines  state  that  erroneous 
inferences  are  possible  when  response 
rates  are  in  the  50%-75%  range. 
Finally,  a  commenter  sought  definitions 
of  the  terms  "substantial  service"  and 
"labor  exchange." 


>  The  three  mandatory  questions  originally 
proposed  for  the  )ob  seeker  customer  satisbction 
survey  are  the  following: 

(1)  Utilizing  a  scale  of  1  to  10  where  "1"  means 
"Very  Dissatisfied"  and  "10"  means  "Very 
Satisfied"  what  is  your  overall  satisfaction  with  the 
service(s)  provided  from ? 

(2)  Considering  all  of  the  expectations  you  may 
have  had  about  the  services,  to  what  extent  have  the 
services  met  your  expectations?  "1"  now  means 
"Falls  Short  of  Your  Expectations"  and  "10"  means 
"Exceeds  Your  Expectations." 

(3)  Now  think  of  the  ideal  service(s)  for  people 
in  your  circumstances.  How  well  do  you  think  the 
service(s)  you  received  compare  with  the  ideal 
service(s)?  "1"  now  means  "Not  Very  Close  to 
Ideal"  and  "10"  now  means  "Very  Close  to  the 
ideal." 


Response:  We  agree  that  the 
commenters  identified  some  problems 
with  the  proposed  employer  customer 
satisfection  survey.  We  have,  however, 
decided  to  use  a  revised  version  of  the 
proposed  employer  customer 
satis&ction  survey  to  measure  employer 
satisfaction  with  services  involving 
substantial  personal  contact  with  One- 
Stop  staff.  Using  a  single  instrument  to 
measure  customer  satisfaction  with 
One-Stop  employer  services  provides  an 
overarching  measure  of  the  One-Stop 
system.  Specifications  for  the  final 
employer  customer  satisfaction  measure 
for  employers  receiving  services 
involving  significant  personal  contact 
with  One-Stop  staff  can  be  found  in 
TEGL  14-00,  March  5,  2001. 

The  ACSI  methodology  is  being 
adopted  to  be  consistent  with  Title  I  of 
WIA.  The  ACSI  is  the  most  widely  used 
index  currently  in  practice.  It  is  used 
extensively  in  the  business  community, 
including  at  over  150  Fortime  500 
companies,  and  in  many  European 
countries.  Twenty-nine  agencies  of  the 
Federal  government  have  used  the 
ACSI.  In  addition,  it  has  been  used 
twice  in  the  past  four  years  to  assess 
customer  satisfaction  for  ETA's  Quality 
Initiative — the  Enterprise.  The  ACSI 
will  allow  the  workforce  investment 
system  and  particularly,  the  public  labor 
exchange,  to  not  only  look  at 
performance  within  the  system,  but  also 
to  be  able  to  gain  perspective  on  the 
workforce  investment  system's 
performance  by  benchmarking  against 
outside  organizations  and  industries. 
The  ACSI  also  has  a  history  of 
usefulness  in  tracking  change  in 
customer  satisfaction  over  time,  makiqg 
it  an  ideal  way  to  gauge  States'  progress 
in  continuously  improving  performance. 

This  survey  approach  captures 
common  customer  satisfection 
information  that  can  be  aggregated  and 
compared  at  a  State  and  national  level. 
The  survey  will  be  administered  using 
a  set  of  three  required  questions  that 
will  form  a  customer  satis&ction  index. 
The  ACSI  score  is  obtained  by 
combining  scores  from  three  specific 
questions  that  address  different 
oimensions  of  customers'  experience.  In 
order  for  the  ACSI  survey  to  yield 
meaningful  results  under  the  prescribed 
methodology,  we  cannot  significantly 
modify  the  survey  questions  or  the 
associated  scale  and  must  administer 
the  survey  via  telephone. 

We  will  publish  instructions  for 
reporting  employer  customer 
satisfaction  scores  as  part  of  the  labor 
exchange  performance  measurement 
system  as  part  of  a  revised  version  of  ET 
Handbook  No.  406  (ETA  9002  Data 
Preparation  Handbook).  These 
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instructions  will  address  many  of  the 
comments  about  the  details  of  survey 
administration. 

(2)  Job  Seeker  Customer  Satisfaction 

We  proposed  a  job  seeker  customer 
satisfaction  measure  that  would  follow 
the  WIA  methodology,  but  which  would 
apply  distinctly  to  job  seekers  registered 
with  the  labor  exchange  (see  65  FR 
49711-49712). 

We  received  a  large  number  of 
comments  on  the  job  seeker  customer, 
satisfaction  measure.  Many  of  these 
comments  were  similar  to  those 
provided  on  the  employer  customer 
satisfaction  survey.  Four  commenters 
supported  the  measure  as  proposed. 
Several  commenters  expressed  concern 
about  coordinating  the  labor  exchange 
job  seeker  survey  with  the  WIA 
participant  survey  for  the  several 
reasons  discussed  below.  Some 
commenters  were  concerned  about 
being  able  to  identify  which  individuals 
were  surveyed  under  Title  I  of  WIA  so 
that  they  would  not  be  surveyed  again 
by  the  labor  exchange  survey.  Others 
were  concerned  about  relating  the 
results  of  the  survey  specifically  to  labor 
exchange  services  iiP  queried  job  seekers 
had  received  services  from  multiple 
One-Stop  partner  programs,  and  how 
those  queried  would  be  able  to  identify 
whether  they  were  responding  about 
their  satisfaction  with  labor  exchange 
services  or  other  One-Stop  services.  One 
commenter  suggested  combining  the 
labor  exchange  survey  with  the  WIA 
survey  and  sorting  according  to  the 
services  received  by  the  job  seeker. 
Another  commenter  suggested  that 
those  job  seekers  required  to  register  by 
State  law  or  policy  should  be  excluded 
from  the  survey,  so  that  the  survey 
would  only  include  those  voluntarily 
registering.  Another  commenter 
suggested  that  some  job  seekers  might 
be  deterred  from  registering  with  the 
labor  exchange  by  the  prospect  of  being 
surveyed. 

A  number  of  commenters  cited 
concerns  about  the  ACS!  methodology. 
One  suggested  that  an  eleven-point  scale 
(0-11)  shoidd  be  used  so  that  the 
nimiber  "five"  would  be  the  mid-point, 
whereas  the  proposed  ten-point  scale 
does  not  have  a  mid-point.  Others 
wanted  more  information  to  be  provided 
about  the  ACSl  weights,  and  questioned 
the  quahty  and  rehability  of  the  ACSI 
methodology.  Two  conmienters  wanted 
clarification  on  the  timing  of  the  survey, 
and  one  of  the  two  additionally 
suggested  that  the  survey  be  conducted 
within  a  set  timeframe  aJFter  receipt  of 
service  rather  than  after  registration,  as 
was  proposed.  Additional  comments 
centered  on  the  cost  of  the  survey  and 


questioned  the  use  of  a  telephone 
methodology.  Among  the  concerns  cited 
with  the  telephone  methodology  were 
the  lack  of  telephone  service  in  rural 
areas  and  difficulty  in  properly 
administering  the  survey  to  non-EngUsh 
speakinfi  individuals. 

Finally,  a  number  of  commenters 
were  concerned  about  the  questions 
contained  in  the  proposed  survey.^  One 
commenter  suggested  eliminating  the 
third  mandatory  question  and 
rephrasing  the  second  to  read:  "How  did 
the  services  you  received  meet  the 
expectations  that  you  had?"  Others 
suggested  that  the  questions  were  too 
broad  and  did  not  provide  enough 
specific  information  on  how  to  improve 
the  labor  exchange  system.  Still  others 
wanted  more  guidance  on  what  part  of 
the  survey  could  be  modified — 
particTilarly  whether  the  lead-in  section 
before  the  first  question  could  be 
modified. 

Response:  The  piupose  of  the  job 
seeker  customer  satisfaction  measure  is 
to  gauge  the  satisfaction  of  registered  job 
seekers  with  the  labor  exchange.  We  are 
adopting  the  ACSI  methodology  to 
measure  job  seeker  customer  satisfaction 
to  be  consistent  with  Title  I  of  WIA  and 
for  the  reasons  described  in  the  previous 
section  on  employer  customer 
satisfection. 

Since  the  ACSI  trademark  is  property 
of  the  University  of  Michigan  and  the 
Claes  Fomell  International  Group  (CFI), 
we  will  be  modifying  our  existing 
license  agreement  with  the  University  of 
Michigan  to  allow  States  to  use  the 
ACSI  for  a  Statewide  sample  of  job 
seekers.  This  sample  will  be  in  addition 
to  the  sample  of  employers  and  WIA, 
Title  I  participants  akeady  being 
surveyed  under  our  current  license 
agreement. 

In  the  near  future,  we  will  publish 
detailed  instructions  for  administering 
the  job  seeker  customer  satisfaction 
survey  and  reporting  the  job  seeker 
customer  satisfaction  scores  in  the  ET 
Handbook  No.  406  (ETA  9002  Data 
Preparation  Handbook)  which  will  be 


^  The  three  mandatory  questions  originally 
proposed  for  the  job  seeker  customer  satisfaction 
survey  are  the  following: 

(1)  Utilizing  a  scale  of  1  to  10  where  "1"  means 
"Very  Dissatisfied"  and  "10"  means  "Very 
Satisfied"  what  is  your  overall  satisfaction  with  the 
service(s)  provided  from ? 

(2)  Considering  all  of  the  expectations  you  may 
have  had  about  the  services,  to  what  extent  have  the 
services  met  your  expectations?  "1"  now  means 
"Falls  Short  of  Your  Expectations"  and  "10"  means 
"Exceeds  Your  Expectations." 

(3)  Now  think  of  the  ideal  service(s)  for  people 
in  your  circumstances.  How  well  do  you  think  the 
service(s)  you  received  compare  with  the  ideal 
service(s)?  "l"  now  means  "Not  Very  Close  to 
Ideal"  and  "10"  now  means  "Very  Close  to  the 
Ideal." 


filed  with  OMB  as  part  of  a  Paperwork 
Reduction  Act  of  1995  (PRA)  package. 

(3)  Employment  Rate 

ETA  initially  proposed  an 
employment  rate  defined  as: 

All  Wagner-Peyser  Act  labor  exchange 
applicants  who  registered  in  quarter  Qo  and 
who  earned  wages  in  quarter  Qi  or  Qj  after 
registration,  divided  by  the  number  of 
Wagner-Peyser  Act  labor  exchange  applicants 
who  registered  in  quarter  Qo. 

Six  commenters  supported  the 
employment  rate  measure  as  proposed. 
One  commenter  questioned  the  concept 
of  treating  continued  employment  with 
the  same  employer  as  a  positive 
outcome.  This  commenter  suggested 
that  a  better  outcome  measure  would  be 
one  that  was  previously  considered  by 
the  workgroup,  but  not  proposed  (as 
noted  in  the  August  14,  2000  Federal 
Register),  in  which  employment  with  a 
different  employer  following 
registration  with  the  labor  exchange 
would  be  counted  as  a  positive 
outcome.  Two  commenters  suggested 
that  the  employment  rate  measiue  did 
not  add  value  and  that  it  might  be 
confusing  due  to  its  inconsistency  with 
the  performance  measures  for  Title  I  of 
WIA.  One  commenter  stated  that 
measuring  the  number  of  job  seekers 
who  continue  to  be  employed  after 
receiving  labor  exchange  services  is 
difficult  given  the  proposed  method  of 
measurement.  Finally,  one  commenter 
raised  concerns  about  including 
individuals  using  labor  exchange 
services,  but  who  do  not  have  a  goal  of 
obtaining  employment  in  the  measure. 

Response:  We  have  decided  not  to  use 
the  employment  rate  as  a  performance 
measure.  However,  we  did  reconsider 
the  measurement  concept  previously 
reviewed  by  the  workgroup  in  which 
employment  with  a  different  employer 
following  registration  with  the  labor 
exchange  would  be  coimted  as  a 
positive  outcome  and  incorporated  this 
concept  into  the  job  seeker  entered 
employment  rate. 

(4)  Entered  Employment  Rate 

We  initially  proposed  an  entered 
employment  rate  defined  as: 

Of  those  Wagner-Peyser  Act  labor  exchange 
applicants  who  were  not  employed  upon 
registration  in  quarter  Qi:  The  number  who 
earned  wages  in  quarter  Qi  or  Q2  after 
registration,  divided  by  the  number  who 
registered  in  quarter  Qq. 

Four  commenters  supported  the 
entered  employment  rate  measure  as 
proposed.  Several  commenters  noted 
that  the  measure  does  not  capture  the 
employment  outcomes  of  people 
changing  jobs,  or  those  who  make  a 


transition  from  part-time  to  full-time 
employment  or  vice  versa.  Some       - 
commenters  suggested  that  a  similar 
measure  should  apply  specifically  to 
unemployment  insurance  (UI) 
claimants.  One  commenter  suggested 
that  the  measure  should  apply  only  to 
job  seekers  who  received  staff-assisted 
services.  Finally,  two  commenters 
suggested  that  the  labor  exchange 
methodology  should  not  differ  from  that 
employed  for  Title  I  of  WIA. 

Response:  We  have  refined  the  job 
seeker  entered  employment  rate  to 
account  for  the  employment  outcomes 
of  people  who  change  jobs,  rather  than 
limiting  it  to  those  imemployed  at 
registration.  In  the  final  measure,  job 
seekers  who,  in  the  first  or  second 
quarter  following  the  beginning  of  their 
registration  year,  become  employed  by  a 
different  employer  than  that  by  which" 
they  were  employed  the  quarter  prior  to 
registration  would  be  counted  as 
experiencing  successful  employment 
outcomes.  Thus,  job  seekers  who  make 
a  transition  from  part-time  to  full-time 
employment,  or  full-time  to  part-time 
employment,  would  be  counted  as 
experiencing  a  successful  employment 
outcome  if  the  transition  was  based  on 
employment  with  a  new  employer. 
Additionally,  job  seekers  who  are  not 
employed  at  the  beginning  of  the 
registration  year  will  be  coimted  as 
having  entered  employment  if  they 
become  employed  in  the  first  or  second 
quarter  after  the  beginning  of  their 
registration  year. 

The  job  seeker  entered  employment 
rate  differs  from  that  established  for 
Title  I  of  WIA  because  of  the  inherent 
differences  between  labor  exchange 
services  and  the  core,  intensive,  and 
training  activities  provided  imder  Title 
I  of  WIA.  The  entered  employment  rate 
for  Title  I  of  WIA  applies  only  to 
participants  who  have  been  determined 
to  have  exited  the  program  after  having 
completed  receipt  of  workforce 
investment  services.  Also,  the  measure 
for  Title  I  of  WIA  only  applies  to 
participants  who  are  unemployed  at  the 
time  of  registration.  The  job  seeker 
entered  employment  rate  applies  to  all 
job  seekers  who  register  with  the  labor 
exchange  to  aid  them  in  their  search  for 
work,  regardless  of  whether  they  are 
employed  or  imemployed  at  the  time  of 
registration.  Also,  because  the  labor 
exchange  system  is  not  structtired 
around  the  concept  of  exiting  from 
service  receipt,  we  deemed  it 
impractical  to  establish  such  a  concept 
for  labor  exchange  performance 
measurement. 


(5)  Employment  Retention  Rate  at  Six 
Months 

We  proposed  an  employment 
retention  rate  at  six  months  measure 
defined  as: 

Of  those  Wagner-Peyser  Act  labor  exchange 
applicants  who  registered  in  quarter  Qo  and 
who  earned  wages  in  quarter  Qi  or  Qj  after 
registration:  the  number  who  also  earned 
wages  in  the  second  quarter  following  the 
quarter  in  which  earned  wages  were  ftrst 
recorded,  divided  by  the  number  who  earned 
wages  in  quarter  Qi  or  Q2. 

Two  commenters  supported  the 
measure  in  its  proposed  form.  One 
suggested  that  the  measure  should  be 
the  same  as  the  WIA  retention  measure. 
Many  commenters  provided  comments 
on  how  the  measure  might  be  modified. 
Seven  commenters  stated  that,  as 
proposed,  the  results  of  the  measure 
might  be  impacted  by  seasonal 
employment,  or  individuals  who  do  not 
have  a  desire  to  work  year-round,  for 
example  students,  seasonal 
farmworkers,  and  those  employed  in 
certain  seasonal  industries,  such  as 
agriculture  and  tourism.  Seven 
commenters  questioned  whether 
retention  in  employment  should  be 
established  as  a  goal  for  the  labor 
exchange  and  whether  the  labor 
exchange  has  the  capacity  to  impact 
retention  in  employment.  Two 
commenters  cited  concerns  about  the 
lag  time  before  information  would 
become  available  due  to  the  use  of  wage 
records  as  a  data  source,  and  one 
commenter  did  not  believe  that  total 
wages  earned  in  a  quarter  from  multiple 
employers  would  provide  valuable 
information  for  performance 
measurement  purposes.  Finally,  two 
commenters  suggested  that  the  retention 
measure  shoiUd  only  apply  to  job 
seekers  who  receive  staff-assisted 
services. 

Response:  We  have  decided  to  retain 
the  job  seeker  employment  retention 
rate  at  six  months  measure  for  the  labor 
exchange  to  parallel  the  employment 
retention  rate  at  six  months  measure  for 
Title  I  of  WIA.  However,  the  labor 
exchange  retention  measure  builds  upon 
the  job  seeker  entered  employment  rate 
for  consistency.  Like  the  retention  rate 
measure  for  Title  I  of  WIA,  the  job 
seeker  retention  measure  only  applies  to 
those  who  were  determined  to  have 
entered  employment  according  to  the 
respective  program's  entered 
employment  rate.  To  accoimt  for  a 
portion  of  those  registered  job  seekers 
who  may  not  be  likely  to  be  in  the  labor 
force  year-roimd,  individuals  imder  the 
age  of  19  at  the  time  of  registration  are 
excluded  from  the  measiu^.  This 
excludes  many  individuals  who  are 


students  and  is  consistent  with  Title  I  of 
WIA  in  that  there  is  no  employment- 
specific  retention  rate  measure  for  the 
younger  youth  (age  14-18)  program.  The 
job  seeker  retention  measure  is  blind  to 
conditions  of  the  labor  market.  Thus,  we 
will  be  developing  methods  to  adjust  for 
economic  conditions  and  the 
characteristics  of  registered  job  seekers 
to  use  in  adjusting  performance  goals 
and  for  interpreting  final  performance 
levels.  Such  methods  are  still  being 
considered  and  will  be  addressed  in  a 
future  notice.  Like  the  measure  for  Title 
I  of  WIA,  there  is  a  substantial  delay 
between  when  ^  job  seeker  registers 
with  the  labor  exchange  and  when  wage 
record  information  will  become 
available  for  calculation  of  the  measure.       >v 
However,  we  believe  that  the  benefit  to 
be  gained  fit)m  this  measure  for  program 
oversight  outweighs  the  drawbacks 
associated  with  the  need  to  wait  imtil 
data  become  available. 

We  support  the  meastire  of 
employment  retention  at  six  months  for 
the  labor  exchange  as  a  measure  that  is 
consistent  with  those  of  other  workforce 
development  programs.  An  employment 
retention  measure  helps  capture  the 
quality  of  staff-assisted  services  such  as 
referrals  to  employment,  job  search 
workshops,  career  guidance,  and  other 
services  provided  by  labor  exchange 
staff.  Quality  self-services  and 
facilitated  self-help  services  also 
provide  job  seekers  with  resources  to 
maintain  continued  employment. 
Examples  include  job  seekers  who  may 
enter  temporary  or  short-term 
employment,  but  who  pursue  continued 
employment  based  in  part  on  their 
experience  with  the  labor  exchange.  The 
measure  also  can  account  for  those  who 
return  to  the  labor  exchange  for 
assistance  in  finding  their  next  job 
following  a  spell  of  temporary  or  short- 
term  employment.  In  addition  to  serving 
as  a  point  of  entry  into  the  One-Stop 
system,  the  labor  exchange  also  fulfils 
an  important  function  in  assisting  job 
seekers  in  entering  and  maintaining 
employment  as  they  exit  One-Stop 
partner  programs. 

(6)  General  Comments 

Additionally,  we  received  a  number 
of  comments  on  issues  related  to  the 
performance  measures  in  general.  A 
number  of  these  comments  were 
requests  for  clearer  definitions  of  such 
terms  as  "registration,"  "labor 
exchange,"  and  "satisfaction."  With 
regard  to  registration,  some  commenters 
wanted  clarification  on  how  the 
measiu^s  would  apply  to  job  seekers 
using  self-services,  and  asked  whether 
additional  measures  would  be 
developed  exclusively  for  users  of  self-. 
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services.  Others  were  concerned  that 
registration  policies  may  differ  from 
State  to  State,  because  some  States  only 
register  job  seekers  who  receive  staff- 
assisted  services  while  other  States 
register  job  seekers  who  utiUze  self- 
services,  facilitated  self-help  services, 
and/or  staff-assisted  services. 

Response:  Job  seekers  who  receive 
staff-assisted  services  funded  imder  the 
Wagner-Peyser  Act  will  be  counted  as 
registered  job  seekers,  as  will 
individuals  who  are  required  to  register 
with  the  labor  exchange  according  to 
State  law  or  policy.  State  agencies  may 
establish  their  own  policies  about 
whether  to  register  job  seekers  using 
self-services  or  facilitated  self-help 
services.  At  this  time,  we  have  decided 
not  to  implement  a  policy  that  will 
require  registration  or  establish 
mandatory  performance  measures  for 
users  of  self-services  or  facilitated  self- 
help  services  provided  by  the  labor 
exchange.  We  will  continue  to  use  the 
term — labor  exchange — in  the  same  way 
it  is  used  in  the  Wagner-Peyser  Act  {29 
U.S.C.  49).  At  this  time,  we  are  not 
formally  defining  the  term, 
"satisfaction,"  but  are  using  that  term  in 
the  same  context  to  which  it  is  referred 
in  the  ACS!  methodology  currently 
approved  by  0MB  for  use  under  Title  I 
ofWIA. 

There  were  other  comments  about  the 
use  of  wage  records,  specifically,  the 
delay  in  the  availability  of  wage  data 
and  the  difficulty  in  obtaining  access  to 
wage  data  for  federal  employees  and 
military  personnel.  Several  commenters 
wanted  to  ensure  that  procedures  would 
be  put  in  place  to  establish  baseline  data 
for  setting  performance  goals  and 
adjusting  the  measures  to  take  into 
accoimt  such  factors  as  economic 
conditions  and  the  characteristics  of  the 
population  served.  One  commenter 
suggested  that  the  measures  should  be 
constructed  to  control  for  what 
otherwise  would  have  happened  to  the 
registered  job  seekers,  had  they  not 
registered  with  or  used  the  labor 
exchange. 

Response:  We  have  established  two 
performance  measures  that  rely  heavily 
on  wage  record  data  for  calculation.  We 
support  the  use  of  wage  record  data  for 
performance  measiuement  for  the  labor 
exchange  to  maintain  consistency  with 
the  performance  measurement  system 
for  Title  I  of  WIA,  and  to  ease  the 
burden  of  administrative  follow-up 
inherent  in  the  ciurent  reporting  system 
for  the  labor  exchange.  We  are  currently 
in  the  process  of  developing  data 
validation  procedures  to  support  quality 
control  in  performance  measurement 
and  data  collection.  Data  validation 
procedures  will  apply  to  the  wage 
record  information  that  is  used  for  the 


labor  exchange  performance  measures, 
as  well  as  to  administrative  records  used 
to  identify  job  seekers  and  employers.  In 
addition,  we  expect  that  the  Wage 
Record  hiterchange  System  (WRIS)  will 
provide  State  agencies  with  a  tool  to 
enhance  the  availability  of  employment 
outcome  data  used  to  indicate  entry  into 
employment  and  retention. 

We  acknowledge  that  many  factors 
outside  the  control  of  the  labor 
exchange  will  impact  the  prospects  of 
registered  job  seekers  entering  and/or 
retaining  employment.  Although  we 
have  not  yet  developed  methods  to 
account  for  such  factors,  we  plan  to 
consider  local  and  regional  economic 
conditions  and  the  socioeconomic 
characteristics  of  registered  job  seekers 
as  performance  goals  are  established 
and  as  the  success  in  meeting  such  goals 
is  evaluated.  We  will  publish  methods 
for  establishing  and  adjusting 
performance  goals  in  a  futiue  notice. 

Finally,  we  received  a  number  of 
suggestions  for  additional  measures. 
Several  commenters  suggested 
additional  employer  measures, 
including  a  comparison  of  the  number 
of  employers  receiving  services 
compared  to  the  total  number  of 
employers  in  the  State,  and  a 
comparison  of  the  number  of  job 
openings  listed  with  the  State  agency 
compared  to  the  total  number  of  new 
hires  occurring  in  a  State.  Other 
proposed  measures  included  cost  per 
entered  employment,  a  measure  of  the 
length  of  it  takes  a  job  seeker  to  enter 
employment  after  registering  with  the 
labor  exchange,  and  a  measure  relating 
the  value-added  of  the  labor  exchange  to 
its  cost. 

Response:  We  acknowledge  that  only 
one  labor  exchange  performance 
measure  appUes  specifically  to 
employers,  and  that  this  is  a  measure  of 
employers  satisfaction  with  the  One- 
Stop  system  in  general,  rather  than  with 
the  labor  exchange  program  in 
particular.  We  will  continue  to 
investigate  additional  techniques  to 
assess  the  performance  of  the  labor 
exchange  in  providing  services  to  its 
employer  customers.  We  will  consider 
the  measiu^s  suggested  above  as 
possibilities  for  any  enhancements  to 
the  measurement  strategy  for  employer 
services  in  particular  and  the  labor 
exchange  in  general.  In  the  meantime, 
States  are  bee  to  adopt  additional 
measures  that  they  believe  will  enhance 
the  delivery  of  labor  exchange  services. 

C.  Labor  Exchange  Performance 
Measures. 

We  establish  four  performance 
measures  for  the  public  labor  exchange: 

•  Job  Seeker  Entered  Employment  Rate 


•  Job  Seeker  Employment  Retention 
Rate  at  Six  Months 

•  Job  Seeker  Customer  Satisfaction 

•  Employer  Customer  Satisfaction 

The  labor  exchange  performance 
measures  apply  to  public  labor 
exchange  services  provided  as  part  of 
the  One-Stop  delivery  systems  of  the 
States.  This  includes  labor  exchange 
services  provided  to  job  seekers  and 
employers  under  the  Wagner-Peyser 
Act,  and  to  veterans  by  Disabled 
Veterans'  Outreach  Program  (DVOP)  and 
Local  Veterans'  Employment 
Representative  (LVER)  staff  under  VETS 
programs,  as  specified  in  Title  38  of  the 
U.S.C.  Individual  States  may  include 
other  publicly-funded  labor  exchange 
services  in  the  labor  exchange 
performance  measurement  system  at 
their  discretion. 

The  labor  exchange  performance 
measures  apply  to  all  individuals  who 
are  registered  job  seekers  with  the 
public  labor  exchange,  and  to  employers 
who  receive  substantial  service 
involving  personal  contact  with  One- 
Stop  staff.  At  a  minimum.  State  agencies 
must  request  the  following  information 
from  job  seekers  during  registration: 
name,  contact  information,  social 
security  number,  ethnicity,  race,  veteran 
status,  age,  gender,  employment  status, 
educational  attainment,  disability 
status,  and  migrant  and  seasonal 
farmworker  status.  Job  seekers  may  be 
registered  upon  contacting  the  labor 
exchange  through  the  One-Stop  delivery 
system  or  as  required  by  State  law  or 
policy;  however,  job  seekers  receiving 
staff-assisted  services  funded  under  the 
Wagner-Peyser  Act  must  be  registered. 
Job  seekers  who  use  self-services  or 
facilitated  self-help  services  also  may  be 
registered,  but  registration  is  not 
required  for  receipt  of  these  services. 

A  job-seeking  customer  is  counted  as 
a  registered  job  seeker  during  the 
quarter  in  which  registration  occurs 
(registration  quarter)  and  the  subsequent 
three  quarters.  This  four  quarter  period 
constitutes  the  registration  year.  A 
registered  job  seeker  who  receives 
services  during  the  foiulh  quarter  after 
the  registration  quarter  will  begin  a  new 
registration  year  or  be  considered  re- 
registered. Such  a  job  seeker  would  then 
be  counted  again  as  a  registered  job 
seeker  during  each  of  the  four  reporting 
periods  covering  that  registration  year.  If 
a  job  seeker's  registration  year  elapses, 
and  after  some  time  he  or  she  returns  to 
the  labor  exchange,  that  job  seeker 
would  begin  a  new  registration  year. 

The  labor  exchange  performance 
measures  are  defined  as  follows: 

(1)  Job  Seeker  Entered  Employment  Rate 
aSEER) 
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JSEER  = 


Number  Entered  Employment  with  a  New  Employer 


[Number  Registered  Job  Seekers  -  Number  Employed  or  Re-employed  with  Same  Employer] 


Elements  of  the  measure  are  defined 
as  follows: 

Entered  Employment  with  a  New 
Employer:  The  number  of  registered  job 
seekers  who,  in  the  first  or  second 
quarter  following  the  registration 
quarter,  earned  wages  from  a  new 
employer  if  the  job  seeker  was 
previously  not  employed,  or  earned 
wages  from  a  different  employer  than 
that  ft-om  which  the  registered  job 
seeker  earned  wages  in  the  quarter  prior 
to  the  registration  quarter  if  the  job 
seeker  was  previously  employed. 

Registered  Job  Seekers:  Job  seekers 
who  registered  with  the  labor  exchange 
during  the  registration  quarter;  job 
seekers  who  were  re-registered  after 
their  registration  year  expired;  job 
seekers  who  were  not  formally  re- 
registered, but  who  engaged  in  a  labor 


exchange  activity  after  their  registration 
year  expired. 

Employed  or  Re-employed  with  Same 
Employer:  Those  job  seekers  whose  only 
wages  earned  in  the  first  and  second 
quarter  following  registration  were 
exclusively  with  the  same  employer 
fi"om  which  wages  were  earned  in  the 
quarter  prior  to  the  registration  quarter. 

Registration  Quarter:  The  calendar 
quarter  in  which  a  job  seeker  completed 
an  initial  registration  with  the  labor 
exchange  or  in  which  a  previously 
registered  job  seeker  began  a  new 
registration  year. 

According  to  this  measure,  a 
successful  employment  outcome  is 
recorded  for  a  job  seeker  who  enters 
employment  with  a  new  employer, 
whether  the  job  seeker  was  employed  or 
unemployed  at  the  time  of  registration. 


This  outcome  is  determined  by 
comparing  the  employer  identification 
numbers  (EIN)  of  registered  job  seekers' 
employers  prior  to  and  following 
registration  based  on  information 
contained  in  the  UI  wage  record 
database,  the  State  Directory  of  New 
Hires  (SDNH)  database,  or  other 
available  records.  An  unsuccessful 
outcome  is  recorded  for  a  job  seeker 
who  does  not  enter  employment  with  a 
new  employer  during  the  measurement 
period.  Job  seekers  who  remain 
employed  exclusively  with  the  same 
employer  during  the  measurement 
period  are  excluded  from  the 
calculation. 

(2)  Job  Seeker  Employment  Retention 
Rate  at  Six  Months  (JSERR) 


Number  Retained  Employment  Two  Quarters  after 
JSERR  -        Entered  Employment  with  a  New  Employer  (age  19  and  over) 

Number  Entered  Employment  with  a  New  Employer  (age  19  and  over) 


Elements  of  the  measure  are  defined 
as  follows: 

Retained  Employment  Two  Quarters 
after  Entered  Employment  with  a  New 
Employer  (age  19  and  over):  The 
number  of  registered  job  seekers  age  19 
and  older  at  the  time  of  registration  who 
earned  wages  in  the  second  quarter 
following  the  quarter  in  which  they 
Entered  Employment  with  a  New 
Employer. 

Entered  Employment  with  New 
Employer  (age  19  and  over):  The 
number  of  registered  job  seekers  age  19 
and  older  at  the  time  of  registration 
who,  in  the  first  or  second  quarter 
following  the  registration  quarter, 
earned  wages  from  a  new  or  different 
employer  than  that  from  which  the 
registered  job  seeker  earned  wages  in 
the  quarter  prior  to  registration  quarter. 

According  to  this  measure,  a 
successful  employment  retention 
outcome  is  recorded  for  job  seekers,  age 
19  and  over  at  the  time  of  registration, 
who  are  determined  to  have  entered 
employment  according  to  the  job  seeker 
entered  employment  rate  measure,  and 
who  earned  wages  with  any  employer  in 
the  second  quarter  following  the  quarter 
in  which  they  first  were  determined  to 
have  entered  employment. 


(3)  Job  Seeker  Customer  Satisfaction 

The  job  seeker  customer  satisfaction 
measure  for  the  public  labor  exchange  is 
patterned  after  the  participant  customer 
satisfaction  survey  for  Title  I  of  WIA;  it 
requires  the  use  of  the  ACSI 
methodology.  This  methodology  is 
published  at  TEGL  14-00,  March  5, 
2001.  A  sample  of  registered  job  seekers 
are  siuveyed  between  60  and  90  days 
following  the  date  of  registration  with 
the  labor  exchange.  State  agencies  will 
be  able  to  exercise  some  discretion  in 
how  they  administer  the  sur\'ey,  so  long 
as  the  ACSI  methodology  is  followed. 
Possibilities  might  range  from  surveying 
a  population  of  registered  job  seekers  in 
a  distinct  survey,  to  coordinating  the  job 
seeker  customer  satisfaction  survey  with 
the  WIA  participant  customer 
satisfaction  survey  or  any  customer 
satisfaction  survey  that  might  be 
administered  by  VETS  or  another  One- 
Stop  partner  program.  In  all  cases,  the 
ACSI  methodology  must  be  followed. 
We  support  the  concept  of  common 
measurement  techniques  for  services 
provided  as  part  of  the  One-Stop 
delivery  system  and  intend  to  provide 
States  with  the  broadest  opportunity  to 
coordinate  suirveys  of  One-Stop 
customers'  satisfaction. 

We  are  currently  engaging  in 
discussions  with  the  University  of 


Michigan  to  use  the  ACSI  for  the  labor 
exchange  job  seeker  customer 
satisfaction  measure.  We  will  publish 
the  specifications  for  the  job  seeker 
customer  satisfaction  survey,  including 
the  required  questions  and  the  survey 
methodology,  as  part  of  the  ET 
Handbook  No.  406  (ETA  9002  Data 
Preparation  Handbook). 

(4)  Employer  Customer  Satisfaction 

The  public  labor  exchange  will  adopt 
the  results  of  the  ACSI  survey 
administered  under  Title  I  of  WIA  to 
measure  employer  satisfaction  with 
One-Stop  employer  services. 
Accordingly,  States  should  administer 
only  one  survey  of  employers  to 
measure  their  satisfaction  with  One- 
Stop  employer  services  to  meet  both  the 
WLA  and  the  labor  exchange  employer 
customer  satisfaction  measurement 
requirements.  Specifications  for  the 
employer  customer  satisfaction  survey 
are  described  in  TEGL  14-01 ,  March  5, 
2001. 

Signed  at  Washington,  D.C..  this  23rd  day 
of  May.  2001. 
Raymond ).  Uhalde, 

Deputy  Assistant  Secretary  for  Employment 
and  Training. 

[FR  Doc.  01-13611  Filed  5-30-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 
[Secretary's  Order  4-2001] 

Delegation  of  Authorities  and 
Assignment  of  Responsibilities  to  the 
Assistant  Secretary  for  Employment 
Standards  and  Other  Officials  In  the 
Employment  Standards  Administration 

1.  Purpose.  To  delegate  authorities 
and  assign  responsibUities  to  the 
Assistant  Secretary  for  Employment 
Standards  and  other  officials  in  the 
Employment  Standards  Administration. 

2.  Directives  Affected.  This  Order 
repeals  and  supersedes  Secretary's 
Order  3-2001  (Employment  Standards). 

3.  Background.  This  Order,  which 
repeals  and  supersedes  Secretary's 
Order  3-2001,  constitutes  the  generic 
Secretary's  Order  for  the  Employment 
Standards  Administration  (ESA). 
Specifically,  this  Order  delegates 
authority  and  assigns  responsibilities  to 
the  Assistant  Secretary  for  Employment 
Standards  and  other  officials  in  ESA. 
Section  4.a.  (29)  delegates  the  duties 
and  responsibilities  of  the  Secretary  of 
Labor  under  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000,  Title  XXXVI  of  the 
Floyd  D.  Spence  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Pub  L.  106-398),  and  Executive  Order 
13179  ("Providing  Compensation  to 
America's  Nuclear  Weapons  Workers") 
ofDecember  7.  2000. 

This  Order  also  makes  certain  changes 
to  the  responsibilities  contained  in 
Section  4.a.  (14)  of  this  Order  which  are 
the  restdt  of  the  recent  elimination  of 
the  President's  Committee  on  the 
Employment  of  Persons  with 
Disabilities  and  the  creation  of  the 
Office  of  Disability  Employment  Policy. 
A  formal  delegation  and  reassigiunent  of 
responsibilities  for  Sections  501(a). 
501(f).  and  502  of  the  Rehabilitation  Act 
of  1973,  as  amended,  29  U.S.C.  791(a), 
791(f),  and  792,  will  be  made  at  a  later 
date. 

This  Order  also  makes  technical  and 
conforming  changes  to  the  generic 
assignment  of  responsibility  to  the 
Office  of  the  Chief  Financial  Officer  in 
Section  4.f.  of  this  Order. 

a.  Delegation  to  the  Assistant 
Secretary  for  Employment  Standards. 
Section  4. a.  (29)  of  this  Order  contains 
the  delegation  of  authority  and 
assignment  of  responsibility  for  the 
Energy  Employees  Occupational  Illness 
Compensation  Program  Act  of  2000. 

b.  All  other  authorities  and 
responsibilities  set  forth  in  this  Order 
were  delegated  or  assigned  previously  to 
the  Assistant  Secretary  for  Employment 


Standards  and  other  officials  in  ESA  in 
Secretary's  Order  3-2001,  and  this 
Order  continues  those  delegations  and 
assignments  in  full  force  and  effect, 
except  as  expressly  modified  herein. 

4.  Delegation  of  Authority  and 
Assignment  of  Responsibility. 

a.  The  Assistant  Secretary  for 
Employment  Standards  is  hereby 
delegated  authority  and  assigned 
responsibility,  except  as  hereinafter 
provided,  for  carrying  out  the 
employment  standards,  labor  standards, 
and  labor-management  standards 
policies,  programs,  and  activities  of  the 
Department  of  Labor,  including  those 
functions  to  be  performed  by  the 
Secretary  of  Labor  under  the  designated 
provisions  of  the  following  statutes: 

(1)  The  Fair  Labor  Standards  Act  of 
1938,  as  amended,  29  U.S.C.  201  et  seq. 
(FLSA),  including  the  issuance 
thereimder  of  child  labor  hazardous 
occupation  orders  and  other  regulations 
concerning  child  labor  standards,  and 
subpoena  authority  under  29  U.S.C.  209. 
Authority  and  responsibility  for  the 
Equal  Pay  Act,  Section  6(d)  of  the  FLSA, 
were  transferred  to  the  Equal 
Employment  Opportunity  Commission 
on  July  1, 1979,  pursuant  to  the 
President's  Reorganization  Plan  No.  1  of 
February  1978,  set  out  in  the  Appendix 
to  Title  5,  Government  Organization  and 
Employees. 

(2)  The  Walsh-Healey  Public 
Contracts  Act  of  1936,  as  amended.  41 
U.S.C.  35  et  seq.,  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health  or  the 
Assistant  Secretary  for  Mine  Safety  and 
Health.  The  authority  of  the  Assistant 
Secretary  for  Employment  Standards 
includes  subpoena  authority  under  41 
U.S.C.  39. 

(3)  The  McNamara-O'Hara  Service 
Contract  Act  of  1965,  as  amended,  41 
U.S.C.  351  et  seq.,  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health,  llie 
authority  of  the  Assistant  Secretary  for 
Employment  Standards  includes 
subpoena  authority  tmder  41  U.S.C. 
353(a). 

(4)  The  Davis-Bacon  Act,  as  amended, 
40  U.S.C.  276a  et  seq.,  and  any  laws 
now  existing  or  subsequently  enacted, 
providing  for  prevailing  wage  findings 
by  the  Secretary  in  accordance  with  or 
pursuant  to  the  Davis-Bacon  Act;  the 
Copeland  Act.  40  U.S.C.  276c; 
Reorganization  Plan  No.  14  of  1950;  and 
the  Tennessee  Valley  Authority  Act.  16 
U.S.C.  831. 

(5)  The  Contract  Work  Hours  and 
Safety  Standards  Act.  as  amended.  40 
U.S.C.  327  et  seq.,  except  those 


provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health. 

(6)  Title  in  of  the  Consumer  Credit 
Protection  Act.  15  U.S.C.  1671  et  seq. 

(7)  The  labor  standards  provisions 
contained  in  Sections  5(i)  and  7(g)  of  the 
National  Foundation  for  the  Arts  and 
the  Humanities  Act,  20  U.S.C.  954(i) 
and  956(g),  except  those  provisions 
relating  to  safety  and  health  delegated  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

(8)  The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act  of 
1983,  29  U.S.C.  1801  et  seq.,  including 
subpoena  authority  under  29  U.S.C. 
1862(b). 

(9)  The  Employee  Polygraph 
Protection  Act  of  1988,  29  U.S.C.  2001 
et  seq.,  including  subpoena  authority 
imder  29  U.S.C.  2004(b). 

(10)  The  Federal  Employees' 
Compensation  Act,  as  amended  and 
extended,  5  U.S.C.  8101  et  seq.,  except 
5  U.S.C.  8149,  as  it  pertains  to  the 
Employees'  Compensation  Appeals 
Board. 

(11)  The  Longshore  and  Harbor 
Workers'  Compensation  Act,  as 
amended  and  extended,  33  U.S.C.  901  et 
seq.,  except:  33  U.S.C.  919(d).  with 
respect  to  administrative  law  judges  in 
the  Office  of  Administrative  Law  Judges; 
33  U.S.C.  921(b).  as  it  applies  to  the 
Benefits  Review  Board;  and  activities 
pursuant  to  33  U.S.C.  941.  assigned  to 
the  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

(12)  The  Black  Lxmg  Benefits  Act.  as 
amended,  30  U.S.C.  901  et  seq. 

(13)  The  affirmative  action  provisions 
of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended,  38  U.S.C.  4212,  except  for 
monitoring  of  the  Federal  contractor  job 
Usting  activities  under  38  U.S.C.  4212(a) 
and  the  annual  Federal  contractor 
reporting  obligations  under  38  U.S.C. 
4212(d),  delegated  to  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training. 

(14)  Section  503  of  the  Rehabilitation 
Act  of  1973,  as  amended.  29  U.S.C.  793; 
and  Executive  Order  11758  ("Delegating 
Authority  of  the  President  Under  the 
Rehabilitation  Act  of  1973")  of  January 
15, 1974. 

(15)  Executive  Order  11246  "Equal 
Employment  Opportunity"  (September 
24, 1965),  as  amended  by  Executive 
Order  11375  of  October  13, 1967;  and 
Executive  Order  12086  ("Consolidation 
of  Contract  Compliance  Fimctions  for 
Equal  Employment  Opportimity")  of 
October  5, 1978. 

(16)  The  following  provisions  of  the 
Immigration  and  Nationality  Act  of 
1952,  as  amended,  8  U.S.C.  1101  et  seq. 
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(INA):  Section  218(g)(2),  8  U.S.C. 
1188(g)(2),  relating  to  assuring  employer 
compliance  with  terms  and  conditions 
of  employment  under  the  temporary 
alien  agricultiual  labor  certification  (H- 
2A)  program;  and  Section  274A(b)(3),  8 
U.S.C.  1324A(b)(3),  relating  to 
employment  eligibility  verification  and 
related  recordkeeping. 

(17)  Section  212(m)(2)(E)(ii)  through 
(v)  of  the  INA,  8  U.S.C.  1182(m)(2)(E)(ii) 
through  (v),  relating  to  the  complaint, 
investigation,  and  penalty  provisions  of 
the  attestation  process  for  users  of 
nonimmigrant  registered  nurses  [i.e..  H- 
lA  Visas). 

(18)  The  enforcement  of  the 
(attestations  required  by  employers 
under  the  INA  pertaining  to  the 
employment  of  nonimmigrant  longshore 
iworkers.  Section  258  of  the  INA.  8 
jU.S.C.  1288(c)(4)(B)-(F);  and  foreign 
jstudents  working  off-campus.  8  U.S.C. 
J1184  note;  and  enforcement  of  labor 
condition  applications  for  employment 
of  noninunigrant  professionals.  Section 
212(n)(2)  of  the  INA.  8  U.S.C. 
1182(n)(2). 

(19)  Joint  responsibility  and  authority 
with  the  Assistant  Secretary  for 
Employment  and  Training  for  enforcing 
the  Equal  Employment  Opportimity  in 
Apprenticeship  and  Training 
requirements,  as  identified  in 
Secretary'sOrder  4-90. 

(20)  Title  I  of  the  Americans  with 
Disabilities  Act  of  1990,  42  U.S.C.  12101 
Bt  seq.,  and  the  regulations  at  41  CFR 
Part  60-742. 

(21)  The  Family  and  Medical  Leave 
Act  of  1993,  29  U.S.C.  2601  et  seq., 
including  subpoena  authority  under  29 
U.S.C.  2616. 

(22)  The  Occupational  Safety  and 
Health  Act  of  1970,  29  U.S.C.  651  et 
seq.,  to  conduct  inspections  and 
Investigations,  issue  administrative 
subpoenas,  issue  citations,  assess  and 
collect  penalties,  and  enforce  any  other 
t^medies  available  under  the  statute, 
end  to  develop  and  issue  compliance 
Interpretations  under  the  statute,  with 
^gard  to  the  standards  on: 

(a)  Field  sanitation,  29  CFR  1928.110; 
d 

(b)  Temporary  labor  camps,  29  CFR 
910.142,  with  respect  to  any 
gricultural  establishment  where 
employees  are  engaged  in  "agricultiu-al 
mployment"  within  the  meaning  of  the 

igrant  and  Seasonal  Agricultural 
orker  Protection  Act,  29  U.S.C. 
802(3),  regardless  of  the  niunber  of 
employees,  including  employees 
mgaged  in  hand  packing  of  produce 
nto  containers,  whether  done  on  the 
p-ound,  on  a  moving  machine,  or  in  a 
emporary  packing  shed,  except  that  the 
Assistant  Secretary  for  Occupational 


Safety  and  Health  retains  enforcement 
responsibility  over  temporary  labor 
camps  for  employees  engaged  in  egg, 
poultry,  or  red  meat  production,  or  the 
post-harvest  processing  of  agricultural 
or  horticultural  commodities. 

The  authority  of  the  Assistant 
Secretary  for  Employment  Standards 
under  the  Occupational  Safety  and 
Health  Act  with  regard  to  the  standards 
on  field  sanitation  and  temporary  labor 
camps  does  not  include  any  other 
agency  authorities  or  responsibilities, 
such  as  rulemaking  authority.  Such 
authorities  under  the  statute  are 
retained  by  the  Assistant  Secretary  for 
Occupational  Safety  and  Health. 

Moreover,  nothing  in  this  Order  shall 
be  construed  as  derogating  from  the 
right  of  States  operating  OSHA- 
approved  State  plans  under  29  U.S.C. 
667  to  continue  to  enforce  field 
sanitation  and  temporary  labor  camp 
standards  if  they  so  choose.  The 
Assistant  Secretary  for  Occupational 
Safety  and  Health  retains  the  authority 
to  monitor  the  activity  of  such  States 
with  respect  to  field  sanitation  and 
temporary  labor  camps. 

(23)  The  Labor-Management 
Reporting  and  Disclosiu-e  Act  of  1959,  as 
amended,  29  U.S.C.  401  et  seq. 

(24)  Section  701  (Standards  of 
Conduct  for  Labor  Organizations)  of  the  ^ 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7120;  Section  1017  of  the  Foreign 
Service  Act  of  1980,  22  U.S.C.  4117; 
Section  220(a)(1)  of  the  Congressional 
Accountability  Act  of  1995,  2  U.S.C. 
1351  (aid);  and  the  regulations 
pertaining  to  such  sections  at  29  CFR 
parts  457 — 459. 

(25)  Section  1209  of  the  Postal 
Reorganization  Act  of  1970,  39  U.S.C. 
1209. 

(26)  The  employee  protection 
provisions  of  the  Federal  Transit  law,  as 
codified  at  49  U.S.C.  5333(b),  and 
related  provisions. 

(27)  "The  employee  protection 
provisions  certified  under  Section  405 
(a),  (b),  (c),  and  (e)  of  the  Rail  Passenger 
Service  Act  of  1970,  45  U.S.C.  565  (a), 
(b),  (c),  and  (e). 

(28)  Executive  Order  13201,  ("the 
Notification  of  Employee  Rights 
Concerning  Payment  of  Union  Dues  or 
Fees")  of  February  17,  2001. 

(29)  The  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000,  Title  XXXVI  of  the 
Floyd  D.  Spence  National  Defense 
AuUiorization  Act  for  Fiscal  Year  2001 
(P.L.  106-398),  and  Executive  Order 
13179  ("Providing  Compensation  to 
America's  Nuclear  Weapons  Workers") 
ofDecember  7.  2000. 

(30)  Such  additional  Federal  acts  that 
from  time  to  time  may  assign  to  the 


Secretary  or  the  Department  duties  and 
responsibilities  similar  to  those  listed 
under  subparagraphs  (l)-(29)  of  this 
paragraph,  as  directed  by  the  Secretary, 
b.  The  Wage  and  Hour  Administrator 
of  the  Employment  Standards 
Administration  is  hereby  delegated 
authority  and  assigned  responsibility  to: 

(1)  Issue  administrative  subpoenas 
under  Section  9  of  the  Fair  Labor 
Standards  Act  of  1938,  as  amended,  29 
U.S.C.  209;  Section  5  of  the  Walsh- 
Healey  Public  Contracts  Act,  41  U.S.C. 
39;  Section  4(a)  of  the  McNamara- 
O'Hara  Service  Contract  Act,  41  U.S.C. 
353(a);  Section  512(b)  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  of  1983,  29  U.S.C. 
1862(b);  Section  5(b)  of  the  Employee 
Polygraph  Protection  Act  of  1988,  29 
U.S.C.  2004(b);  Section  106  of  the 
Family  and  Medical  Leave  Act  of  1993, 
29  U.S.C.  2616;  and  Section  8(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970,  29  U.S.C.  657(b),  with  respect  to 
the  authority  delegated  by  this  Order. 

(2)  Invoke  all  appropriate  claims  of 
privilege,  arising  from  the  functions  of 
the  Wage  and  Hour  Division,  following 
his/her  personal  consideration  of  the 
matter  and  in  accordance  with  the 
following  guidelines: 

(a)  Informant's  Privilege  (to  protect 
from  disclosure  the^dentity  of  any 
person  who  has  provided  information  to 
the  Wage  and  Hour  Division  in  cases 
arising  under  the  statutory  provisions 
listed  in  subparagraph  4.a.  of  this  Order 
that  are  delegated  or  assigned  to  the 
Wage  and  Hour  Division):  A  claim  of 
privilege  may  be  asserted  where  the 
Wage  and  Hour  Administrator  has 
determined  that  disclosure  of  the 
privileged  matter  may:  interfere  with  the 
Wage  and  Hour  Division's  enforcement 
of  a  particular  statute  for  which  that 
Division  exercises  investigative  or 
enforcement  authority;  adversely  affect 
persons  who  have  provided  information 
to  the  Wage  and  Horn-  Division;  or  deter 
other  persons  from  reporting  violations 
of  the  statute. 

(b)  Deliberative  Process  Privilege  (to 
withhold  information  which  may 
disclose  predecisional  intra-agency  or 
inter-agency  deliberations,  including: 
The  analysis  and  evaluation  of  facts; 
written  summaries  of  factual  evidence; 
and  recommendations,  opinions,  or 
advice  on  legal  or  policy  matters;  in 
cases  arising  imder  the  statutory 
provisions  listed  in  subparagraph  4.a.  of 
this  Order  that  are  delegated  or  assigned 
to  the  Wage  and  Hour  Division):  A  claim 
of  privilege  may  be  asserted  where  the 
Wage  and  Hour  Administrator  has 
determined  that  disclosure  of  the 
privileged  matter  would  have  an 
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inhibitiiig  effect  on  the  agency's 
decision-making  processes. 

(c)  Privilege  for  Investigative  Files 
compiled  for  law  enforcement  purposes 
(to  withhold  infonnation  which  may 
reveal  the  Wage  and  Hour  Division's 
confidential  investigative  techniques 
and  procedures):  The  investigative  files 
privilege  may  be  asserted  where  the 
Wage  and  Hour  Administrator  has 
determined  that  disclosure  of  the 
privileged  matter  may  have  an  adverse 
impact  upon  the  Wage  and  Hour 
Division's  enforcement  of  the  statutory 
provisions  that  have  been  delegated  or 
assigned  to  the  Division  in 
subparagraph  4.a.  of  this  Order,  by: 
Disclosing  investigative  techniques  and 
methodologies;  deterring  persons  from 
providing  information  to  the  Wage  and 
Hour  Division;  prematurely  revealing 
the  facts  of  the  Wage  and  Hour 
Division's  case;  or  disclosing  the 
identities  of  persons  who  have  provided 
information  under  an  express  or  implied 
promise  of  confidentiality. 

(d)  Prior  to  filing  a  formal  claim  of 
privilege,  the  Wage  and  Hoiu' 
Administrator  shall  personally  review: 
all  the  documents  sought  to  be  withheld 
(or,  in  cases  where  the  volume  is  so 
large  all  of  the  dociunents  cannot  be 
personally  reviewed  in  a  reasonable 
time,  an  adequate  and  representative 
sample  of  such  documents);  and  a 
description  or  simunary  of  the  litigation 
in  which  the  disclosiue  is  sought. 

(e)  In  asserting  a  claim  of 
governmental  privilege,  the  Wage  and 
Hour  Administrator  may  ask  the 
Solicitor  of  Labor  or  the  Solicitor's 
representative  to  file  any  necessary  legal 
papers  or  documents. 

c.  The  Wage  and  Hour  Regional 
Administrators  of  the  Employment 
Standards  Administration  are  hereby 
delegated  authority  and  assigned 
responsibility  to  issue  administrative 
subpoenas  under  Section  9  of  the  Fair 
Labor  Standards  Act  of  1938,  as 
amended.  29  U.S.C.  209;  Section  5  of 
the  Walsh-Healey  Public  Contracts  Act, 
41  U.S.C.  39;  Section  4(a)  of  the 
McNamara-O'Hara  Service  Contract  Act, 
41  U.S.C.  353(a);  Section  512(b)  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  of  1983,  29 
U.S.C.  1862(b);  Section  5(b)  of  the 
Employee  Polygraph  Protection  Act  of 
1988.  29  U.S.C.  2004(b);  Section  106  of 
the  Family  and  Medical  Leave  Act  of 
1993,  29  U.S.C.  2616;  and  Section  8(b) 
of  the  Occupational  Safety  and  Health 
Act  of  1970,  29  U.S.C.  657(b),  with 
respect  to  the  authority  delegated  by 
this  Order. 

d.  The  Deputy  Assistant  Secretary  for 
Federal  Contract  Compliance  of  the 
Employment  Standards  Administration 


is  hereby  delegated  authority  and 
assigned  responsibility  to  invoke  all 
appropriate  claims  of  privilege,  arising 
from  the  functions  of  ihe  Office  of 
Federal  Contract  Compliance  Programs 
(OFCCP),  following  his/her  personal 
consideration  of  the  matter  and  in 
accordance  with  the  following 
guidelines: 

(1)  Informant's  Privilege  (to  protect 
frtjm  disclos\ire  the  identity  of  any 
person  who  has  provided  information  to 
OFCCP  in  cases  arising  under  an 
authority  delegated  or  assigned  to 
OFCCP  in  subparagraph  4. a.  of  this 
Order):  A  claim  of  privilege  may  be 
asserted  where  the  Deputy  Assistant 
Secretary  for  Federal  Contract 
Compliance  has  determined  that 
disclosure  of  the  privileged  matter  may: 
interfere  with  an  investigative  or 
enforcement  action  taken  by  OFCCP 
under  an  authority  delegated  or 
assigned  to  OFCCP  in  subparagraph  4.a. 
of  this  Order;  adversely  affect  persons 
who  have  provided  information  to 
OFCCP;  or  deter  other  persons  from 
reporting  violations  of  the  statute  or 
other  authority. 

(2)  Deliberative  Process  Privilege  (to 
withhold  information  which  may 
disclose  predecisional  intra-agency  or 
inter-agency  deliberations,  including: 
the  analysis  and  evaluation  of  facts; 
written  summaries  of  factual  evidence; 
and  recommendations,  opinions  or 
advice  on  legal  or  policy  matters;  in 
cases  arising  under  an  authority 
delegated  or  assigned  to  OFCCP  in 
subparagraph  4. a.  of  this  Order):  A 
claim  of  privilege  may  be  asserted 
where  the  Deputy  Assistant  Secretary 
for  Federal  Contract  Compliance  has 
determined  that  disclosure  of  the 
privileged  matter  would  have  an 
inhibiting  effect  on  the  agency's 
decision-making  processes. 

(3)  Privilege  for  Investigative  Files 
compiled  for  law  enforcement  purposes 
(to  withhold  information  which  may 
reveal  OFCCP's  confidential 
investigative  techniques  and 
procedxu^s):  The  investigative  files 
privilege  may  be  asserted  where  the 
Deputy  Assistant  Secretary  for  Federal 
Contract  Compliance  has  determined 
that  disclosure  of  the  privileged  matter 
may  have  an  adverse  impact  upon 
OFCCP's  enforcement  of  an  authority 
delegated  or  assigned  to  OFCCP  in 
subparagraph  4.a.  of  this  Order,  by: 
disclosing  investigative  techniques  and 
methodologies;  deterring  persons  from 
providing  information  to  OFCCP; 
prematiirely  revealing  the  facts  of 
OFCCP's  case;  or  disclosing  the 
identities  of  persons  who  have  provided 
information  imder  an  express  or  implied 
promise  of  confidentiality. 


(4)  Prior  to  filing' a  formal  claim  of 
privilege,  the  Deputy  Assistant 
Secretary  shall  personally  review:  all 
the  documents  sought  to  be  withheld 
(or,  in  cases  where  the  volume  is  so 
large  that  all  of  the  documents  cannot  be 
personally  reviewed  in  a  reasonable 
time,  an  adequate  and  representative 
sample  of  such  documents);  and  a 
description  or  summary  of  the  litigation 
in  which  the  disclosure  is  sought. 

(5)  In  asserting  a  claim  of 
governmental  privilege,  the  Deputy 
Assistant  Secretary  for  Federal  Contract 
Compliance  may  ask  the  Solicitor  or  the 
Solicitor's  representative  to  file  any 
necessary  legal  papers  or  docimients. 

e.  The  Assistant  Secretary  for 
Employment  Standards  and  the 
Assistant  Secretary  for  Occupational 
Safety  and  Health  are  directed  to  confer 
regularly  on  enforcement  of  the 
Occupational  Safety  and  Health  Act 
with  regard  to  the  standards  on  field 
sanitation  and  temporary  labor  camps 
(see  section  4. a.  (22)  of  this  Order),  and 
to  enter  into  any  memoranda  of 
understanding  which  may  be 
appropriate  to  clarify  questions  of 
coverage  which  arise  in  the  course  of 
such  enforcement. 

f.  The  Chief  Financial  Officer  is 
delegated  authority  and  assigned 
responsibility,  in  accordance  with 
applicable  appropriations  enactments, 
for  establishing  policies  and  procedures: 
that  ensure  the  accounting,  financial, 
and  asset  management  systems  of  the 
Department  are  designed,  maintained, 
and  used  effectively  to  provide  financial 
or  program  performance  data  for 
financial  statements;  ensiire  financial 
and  related  program  performance  data 
are  provided  on  a  reliable,  consistent, 
and  timely  basis;  and,  ensure  that 
financial  statements  support 
assessments  and  revisions  of  mission- 
related  processes  and  administrative 
processes  and  performance  management 
of  the  program  activities. 

g.  The  Assistant  Secretary  for 
Administration  and  Management  is 
delegated  authority  and  assigned 
responsibility  to  assure  that  any  transfer 
of  resources  effecting  this  Order  is  fully 
consistent  with  the  budget  policies  of 
the  Department  and  that  consultation 
and  negotiation,  as  appropriate,  with 
representatives  of  any  employees 
affected  by  this  exchange  of 
responsibilities  is  conducted.  The 
Assistant  Secretary  for  Administration 
and  Management  is  also  responsible  for 
providing  or  assuring  that  appropriate 
administrative  and  management  support 
is  furnished,  as  required,  for  the 
efficient  and  effective  operation  of  these 
programs. 
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I     h.  The  Solicitor  of  Labor  is  delegated 
I  authority  and  assigned  responsibility  for 
■■  providing  legal  advice  and  assistance  to 
all  officers  of  the  Department  relating  to 
ithe  administration  of  the  statutory 
provisions,  regulations,  and  Executive 
Orders  listed  above.  The  bringing  of 
legal  proceedings  under  those 
authorities,  the  representation  of  the 
Secretary  and/or  other  officials  of  the 
Department  of  Labor,  and  the 
determination  of  whether  such 
proceedings  or  representations  are 
I  appropriate  in  a  given  case,  are 
I  delegated  exclusively  to  the  Solicitor. 


5.  Reservation  of  Authority  and 
Responsibility. 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  the  statutory 
provisions  and  Executive  Orders  listed 
above  is  reserved  to  the  Secretary. 

b.  Nothing  in  this  Order  shall  limit  or 
modify  the  delegation  of  authority  and 
assignment  of  responsibility  to  the 
Administrative  Review  Board  by 
Secretary's  Order  2-96  (April  17, 1996). 

c.  Except  as  expressly  provided, 
nothing  in  this  Oixler  shall  limit  or 
modify  the  provisions  of  any  other 


Order,  including  Secretary's  Order  2-90 
(Office  of  Inspector  General). 

6.  Redelegation  of  Authority.  The 
Assistant  Secretary  for  Employment 
Standards,  the  Chief  Financial  Officer, 
the  Assistant  Secretary  for 
Administration  and  Management,  and 
the  Solicitor  of  Labor  may  redelegate 
authorify  delegated  in  this  Order. 

7.  Effective  Date.  This  order  is 
effective  immediately. 

Dated:  May  24,  2001. 
Elaine  L  Chao, 
Secretary  of  Labor. 

[FR  Doc.  01-13612  Filed  5-30-01;  8:45  am] 
MUJNQ  coot  4S10-»-r 
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and  consurT>er  information 
order,  published  5-1-01 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Class  A  television  service 
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5-1-01 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Servica 
Immigration: 
Nicaraguan,  Cuban  and 
Haitian  nationals;  status 
a<4ustment;  put)lished  5- 
31-01 
RAILROAD  RETIREMENT 
BOARD 

Organization,  functions,  and 
atittwrity  delegations: 
Use  of  agency's  seal; 
published  5-31-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies  and 

advisers: 

Electronic  recordkeeping; 
published  5-30-01 
Public  utility  holding 

companies: 

Electrons  recordkeeping 
requirements;  published  5- 
31-01 
Securities: 

Transfer  agents; 
recordkeeping 
requirements;  use  of 
electronk:  storage  media 
to  produce  and  preserve 
records;  published  5-1-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  published  4- 

26-01 
General  Electric  Co.; 
published  5-16-01 


McDonnell  Douglas; 
published  4-26-01 
Turtx>meca  S.A.;  publisfied 

4-26-01 
Turtjomeca  S.A.;  correction; 
published  5-8-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Freight  and  other  non- 
passenger  trains  and 
equipment;  brake  system 
safety  standards;  end-of- 
train  devk»s 

Compliance  date  delay  and 
conforming  amerxlment; 
published  5-31-01 
Effective  date  delay  and 
confomning  amendments; 
published  2-12-01 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Akx)holk:  beverages: 
Volatile  fruit-flavor 
coTKentrate  shipments 
and  alternation  wth  ottier 
premises  12000R-290P); 
published  5-31-01 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatkxi  and 
management: 
Magnuson-Stevens  Act 
proviskxis — 
Domestk;  fisheries; 
exempted  fishing 
permits;  comments  due 
by  6-6-01;  published  5- 
22-01 
Northeastern  United  States 
fisheries — 

AUantk:  deep-sea  red 
crab;  comments  due  by 
6-7-01;  published  5-8-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  responsibility. 
latxH  relations  costs,  and 
costs  relating  to  legal  and 
otfier  proceedings; 
witfKJrawn;  comments  due 
by  6-4-01;  published  4-3- 
01 
Contractor  responsibility, 
lat>or  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
prShiulgation;  State  plans 


for  designated  facilities  and 

pollutants: 

South  Carolina;  comments 

due  by  6-6-01;  published 

5-7-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
District  of  Columbia; 

comments  due  by  6-8-01; 

published  5-9-01 
Kentucky;  comments  due  by 

6-8-01;  published  5-9-01 
Maryland;  comments  due  by 

6-6-01;  published  5-7-01 
Pennsylvania;  comments 

due  by  6-4-01;  published 

5-3-01 
Air  quality  implementation 
plans;  VA>iapproval  and 
promulgatk>n;  various 
States;  air  quality  planning 
purposes;  designatk>n  of 
areas: 
Tennessee;  comments  due 

by  6-4-01;  published  5-3- 

01 
Air  quality  planning  purposes; 
deisignatk>n  of  areas: 
Louisiana;  comments  due  by 

6-8-01;  published  5-9-01 

Hazardous  waste: 
Project  XL  program;  site- 
specifk:  projects— 
Yolo  County  Landfill. 
Davis,  CA;  comments 
due  by  6-8-01; 
published  5-9-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radk)  stations;  table  of 
assignments: 

Cotorado;  comments  due  by 
6-4-01;  published  5-1-01 
Television  statkxis;  table  of 
assignments: 

Texas;  comments  due  by  6- 
4-01;  published  5-1-01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Riegle-Neal  Interstate  Banking 
and  Branching  EffKiency 
Act;  implementation: 

Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 

FEDERAL  ELECTION 
COMMISSION 

Independent  expenditure 
reporting;  comments  due  by 
6-8-01;  published  5-9-01 

FEDERAL  RESERVE 
SYSTEM 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  impiementatkm: 


Interstate  branches  used 
primarily  for  deposit     " 
productk)n;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 

FEDERAL  TRADE 
COMMISSION 

Hart-Scott-Rodino  Antitrust 
Improvement  Act: 
Premerger  notification; 

reporting  and  waiting 

period  requirements; 

comments  due  by  6-8-01; 

published  5-9-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitk>n  Regulatkjn 
(FAR): 
Contractor  responsibility, 

labor  relatkjns  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

withdrawn;  comments  due 

by  6-4-01 ;  published  4-3- 

01 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

comments  due  by  6-4-01; 

published  4-3-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Rnancing 
Administration 

Medk»re  and  MednakJ: 
Physwians'  referrals  to 
health  care  entitties  with 
whKh  ttiey  have  financial 
relationships;  comments 
due  by  6-4-01;  published 
4-4^)1 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critx^l  habitat 
designations — 
Robust  spineflower, 
correction;  comments 
due  by  6-4-01; 
published  5-3-01 
Rock  gnome  lk:hen; 
comments  due  by  6-4- 
01;  published  4-5-01 
Sacramento  i>pllttail; 
comments  due  by  6-7-01; 
published  5-8-01 

NATIONAL  AERONAUTICS 
AND  SPACE 

ADMINISTRATION 

Acquisition  regulations: 
Safety  and  Health  (Short 
Form)  clause;  comments 
due  by  6-4-01;  published 
4-5-01 
Federal  Acquisitk>n  Regulation 
(FAR): 

Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  lo  legal  and 
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other  proceedings; 
withdrawn;  comments  due 
by  6-4-01 ;  published  4-3- 
01 
Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01  • 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations. 

regattas  and  marine 

parades,  and  ports  and 

watenways  safety: 

Sail  Detroit  and  Tall  Ship 
Celebratiori,  Detroit  and 
Saginaw  Rivers,  Ml; 
safety  zones;  comments 
due  by  6-8-01;  published 
4-9-01 
Ports  and  waterways  safety: 

Muskegon  Lake,  Ml;  safety 
zone;  comments  due  by 
6-4-01;  published  4-4-01 
Regattas  and  marine  parades: 

Chester  River,  Kent  Island 
Narrows,  MD;  fireworks 
display;  comnrrents  due  by 
6-4-01;  published  4-5-01 

Seattle  Seafair  Unlimited 
Hydroplane  Race; 
comments  due  by  6-5-01; 
published  4-6-01 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterprises  participation  in 
DOT  financial  assistance 
programs;  memorandum  of 
understanding  with  Small 
Business  Administration, 
etc.;  comments  due  by  6-7- 
01;  published  5-8-01 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  6- 

4-01;  published  5-4-01 
Boeing;  comments  due  by 
6-4-01;  published  4-19-01 
Domier  comments  due  by 
6-4-01;  published  5-4-01 
Eurocopter  France; 
comments  due  by  6-8-01; 
published  4-9-01 
McDonnell  Douglas; 
comments  due  by  6-4-01; 
\       published  4-19-01 
Airworthiness  standards: 
Special  conditions — 
Ayres  Corp.  Model  LM 
200  airplane;  comments 
due  by  6-7-01; 
published  5-8-01 
Bomt>ardier  Inc.  Model 
CL-600-1A11  airplanes; 
comments  due  by  6-4- 
01;  putdished  5-4-01 
Lockheed-Georgia  Model 
1329-25,  etc.,  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 
Class  E  airspace;  comments 
due  by  6-4-01;  published  5- 
4-01 
Class  E5  airspace;  comments 
due  by  6-4-01;  published  5- 
4-01      • 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Riegle-Neal  Interstate  Banking 
and  Branching  Effk;iency 
Act;  implementation: 

Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 


comments  due  by  6-8-01; 
published  4-9-01 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Stock  form  depository 
institution  conversion  to 
Federal  stoctc  association; 
comments  due  by  6-7-01; 
published  5-8-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  apd 
mles  of  practice — 
Jurisdiction  clarifk:ation 
and  proceedings 
ratification  procedures; 
comments  due  by  6-4- 
01;  published  4-4-01 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


index.html.  Some  laws  may 
not  yet  be  available. 

S.  70Q/P.L.  107-9 

Animal  Disease  Risk 
Assessment  Prevention,  and 
Control  Act  of  2001  (May  24, 
2001;  115  Stat.  11) 

H.R.  428/P.L.  107-10 

Conceming  ttie  partk:ipation  of 
Taiwan  in  the  Wortd  Health     | 
I  Organization.  (May  28.  2001;  I 
\115jStat.  17)' 

H.R.  1696/P.L  107-11 

To  expedite  the  construction 
of  the  Worid  War  II  memorial 
in  the  Distrk^t  of  Columbia. 
(May  28,  2001;  115  Stat.  19) 

Last  List  May  30,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:atk>n  servk:e  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  ser>d  E-mail 
to  listserveiistserv.gsa.gov 
with  the  folk>wing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  resporxj  to 
specific  inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
2000/2001 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Compilation  of 

Presidential 
Documents 
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Presidential 
Documents 
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Pli>  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
MoTHJay  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
Includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
rK>minations  submitted  to  the 
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digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  arid  Records 
Administration. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  272  and  273 

RIN  0584-AC39 

Food  Stamp  Program:  Personal 
Responsibility  Provisions  of  the 
Personal  Responsibility  and  Woric 
Opportunity  Reconciliation  Act  of 
1996;  Delay  of  Effective  Date 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTKM:  Final  rule;  delay  of  effective 
date. 

SUMMARY:  The  final  rule,  "The  Personal 
Responsibility  Provisions  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of 
1996,"  was  published  on  January  17, 
2001  at  FR  66  4438.  The  rule  finalizes 
the  proposed  rule  of  the  same  name 
which  was  published  December  17, 
1999.  It  implements  13  provisions  of  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996. 
The  Original  effective  date  of  the  rule 
(with  the  exception  of  one  amendment) 
was  April  2,  2001.  In  accordance  with 
the  memorandum  of  January  20,  2001, 
from  the  Assistant  to  the  President  and 
Chief  of  Staff,  entitled  "Regulatory 
Review  Plan,"  published  in  the  Federal 
Register  on  January  24,  2001,  the 
effective  date  of  the  rule  was  delayed  for 
60  days  to  Jime  1,  2001,  via  an  action 
published  in  the  Federal  Register  on 
February  5,  2001  at  66  FR  8886.  The 
Under  Secretary  of  the  Food,  Nutrition, 
and  Consumer  Services  and  has  just 
recently  been  confirmed  and  has  not  yet 
been  swom-in.  In  order  to  give  the  new 
Under  Secretary  time  to  review  the  rule, 
this  action  delays  the  effective  date  of 
the  final  rule  (with  the  exception  of  one 
l&iendment]  an  additional  60  days  to 
July  31.  2001. 


In  addition,  the  State  agencies  were 
required  to  implement  the  final  rule  no 
later  than  August  1,  2001.  Because  the 
rule  will  not  be  effective  now  xmtil  July 
31,  2001,  this  action  establishes  a  new 
implementation  date  of  October  1,  2001. 

DATES:  The  effective  date  of  the  Personal 
Responsibility  Provisions  of  the 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996, 
published  in  the  Federal  Register,  on 
January  17,  2001,  at  66  FR  4438.  is 
delayed  for  an  additional  60  days,  from 
Jime  1,  2001  to  a  new  effective  date  of 
July  31,  2001,  except  for  the  amendment 
to  7  CFR  272.2(d)(l){xiii)  which  retains 
the  effective  date  of  August  1.  2001.  The 
implementation  date  of  the  final  rule  is 
delayed  for  60  days  from  August  1, 
2001,  to  a  new  implementation  date  of 
October  1,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Waldron,  Chief,  Certification 
Policy  Branch,  Program  Development 
Division,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia.  22302,  (703)  305- 
2495. 

SUPPLEMENTARY  INFORMATION:  To  the 
extent  that  5  U.S.C.  section  553  applies 
to  this  section,  it  is  exempt  from  notice 
and  comment  because  it  constitutes  a 
rule  of  procedure  imder  5  U.S.C.  section 
553(b)(A).  Alternatively,  the 
Department's  implementation  of  this 
rule  without  opportimity  for  public 
comment,  effective  immediately  upon 
publication  today  in  the  Federal 
Register,  is  based  on  the  good  cause 
exceptions  in  5  U.S.C.  section  553(b)(B) 
and  553(d)(3).  Seeking  public  comment 
is  impracticable,  unnecessary  and 
contrary  to  the  public  interest.  The 
temporary  60-day  delay  in  effective  date 
is  necessary  to  give  Department  officials 
the  opportimity  for  further  review  and  . 
consideration  of  new  regulations, 
consistent  with  the  Assistant  to  the 
President's  memorandum  of  January  20, 
2001.  Given  the  imminence  of  the 
effective  date,  seeking  prior  public 
comment  on  this  temporary  delay 
would  have  been  impractical,  as  well  as 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations.  The 
imminence  of  the  effective  date  is  also 
good  cause  for  making  this  rule  effective 
immediately  upon  publication. 


Dated:  May  29,  2001. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Sutrition 
Service. 

[FR  Doc.  01-13854  Filed  5-31-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  100, 103, 236, 245a,  274a 
and  299 

PNS  No.  2115-01;  AG  Ordw  No.  2430-2001] 

RIN1115-AG06 

Ad)ustment  of  Status  Under  l.egal 
Immigration  Family  Equity  (LIFE)  Act 
Legalization  Provisions  and  UFE  Act 
Amendments  Family  Unity  Provisions 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  interim  rule  implements 
section  1104  of  the  Legal  Immigration 
Family  Equity  Act  (LIFE  Act)  and  the 
LIFE  Act  Amendments  by  establishing 
procedures  for  certain  class  action 
participants  to  become  lawful 
permanent  residents  of  this  country. 
Persons  who  may  be  eligible  to  adjust 
under  section  1104  of  the  LIFE  Act  and 
its  Amendments  are  aliens  who  have 
filed  for  class  membership  with  the 
Attorney  General,  before  October  1, 
2000,  in  one  of  three  legalization 
lawsuits:  (1)  Catholic  Social  Services, 
Inc.  V.  Meese,  vacated  sub  nom.  Reno  v. 
Catholic  Social  Services.  Inc.,  509  U.S. 
43  (1993)  [CSS):  (2)  League  of  United 
Latin  American  Citizens  v.  INS,  vacated 
sub  nom.  Reno  v.  Catholic  Social 
Services.  Inc.,  509  U.S.  43  (1993) 
[LULAQ;  or  (3)  Zambrano  v.  INS, 
vacated.  509  U.S.  918  (1993) 
(Zambrano). 

This  interim  rule  also  implements 
section  1504  of  the  LIFE  Act 
Amendments  by  providing  for  a  stay  of 
removal  and  work  authorization  for 
certain  spouses  and  unmarried  children 
of  those  aliens  eligible  to  adjust  under 
section  1104  of  the  LIFE  Act. 

This  rule  is  necessary  to  ensure  that 
those  aliens  eligible  to  apply  for  benefits 
under  the  provisions  of  the  LIFE  Act 
and  LIFE  Act  Amendments  are  able  to 
do  so  in  a  timely  manner. 
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DATES:  Effective  date:  This  interim  rule 
is  effective  June  1 ,  2001 . 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  Jxdy  31, 
2001. 

ADDRESSES:  Please  submit  written 
comments  to  Richard  A.  Sloan,  Director, 
Policy  Directives  and  Instructions 
Branch,  hnmigraUon  and  Naturalization 
Service,  425  I  Street  NW,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2115-01  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  N.  Lee  or  Suzy  Nguyen, 
Assistant  Directors,  for  matters  relating 
to  LIFE  Legalization;  Elizabeth  N.  Lee  or 
Rebecca  Peters,  for  matters  relating  to 
Family  Unity;  Office  of  Adjudications, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW,  Room  3214, 
Washington,  DC  20536,  telephone  (202) 
514-3228. 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows: 

Legal  Immigration  Family  Equity  (LIFE)  Act 
Legalization  Provisions 

1.  Definitions 

2.  Eligibility 

3.  Ineligibility  and  grounds  of  inadmissibility 

4.  Filing  and  applications 

5.  During  pendency  of  application 

6.  Proof  of  eligibility 

7.  Decisions,  appeals,  motions,  and 
certifications 

LIFE  Act  Amendments  Family  Unity 
Provisions 

1.  Eligibility 

2.  Description  of  program 

3.  Ineligible  aliens 

4.  Filing 

5.  Protection  from  removal  and  eligibility  for 
employment 

6.  Travel  outside  the  United  States 

7.  Termination  of  Family  Unity  benefits 

Legal  Immigration  Family  Equity  (LIFE) 
Act  Legalization  Provisions 

De/f/iitions 

What  Are  the  Legalization  Provisions  of 
the  LIFE  Act? 

On  December  21,  2000,  President 
Clinton  signed  into  law  the  Legal 
Immigration  Family  Equity  Act  (LIFE 
Act),  Tide  XI  of  H.R.  5548,  enacted  by 
reference  in  Public  Law  106-553  (Dec. 
21,  2000),  and  the  LIFE  Act 
Amendments,  Tide  XV  of  H.R.  5666, 
enacted  by  reference  in  Public  Law  106- 
554  (Dec.  21,  2000),  which  provides  for 
niunerous  different  immigration 
benefits.  Section  1104  of  the  LIFE  Act 
and  its  Amendments  (LIFE  Legalization) 


allow  certain  eligible  aliens  to  apply  for 
adjustment  of  status  to  that  of  a  lawiFul 
permanent  resident  (LPR)  under  a 
modified  version  of  section  245A  of  the 
Immigration  and  Nationality  Act  (Act) 
(8  U.S.C.  1255a).  Aliens  who  are  eligible 
to  apply  for  adjustment  imder  LIFE 
Legalization  are  only  those  who,  before 
October  1,  2000,  had  filed  with  the 
Attorney  General  a  written  claim  for 
class  membership  in  the  CSS,  LULAC, 
or  Zambrano  legalization  class  action 
lawsuits.  In  order  to  qualify  for 
adjustment,  aliens  must  establish  that 
they  entered  the  United  States  before 
January  1, 1982,  and  thereafter  resided 
in  continuous  unlawful  status  through 
May  4, 1988.  Aliens  must  also  establish 
that  they  were  continuously  physically 
present  in  the  United  States  from 
November  6, 1986,  through  May  4,  1988. 
Furthermore,  aliens  must  demonstrate 
basic  citizenship  skills.  Finally,  aliens 
must  be  otherwise  admissible  to  the 
United  States  imder  the  Act.  LIFE 
Legalization  also  provides  for  a  stay  of 
removal  or  deportation  and  work 
authorization  for  eligible  aliens  under 
this  law  while  their  adjustment 
applications  are  pending. 

What  Are  the  Family  Unity  Provisions 
of  the  LIFE  Act? 

Section  1504  of  the  LIFE  Act 
Amendments  provides  that  the  Attorney 
General  may  not  remove  certain  spouses 
and  children  of  aliens  eligible  to  adjust 
imder  LIFE  Legalization  and  shall  grant 
employment  authorization  to  those 
eligible  spouses  and  children  for  the 
period  of  time  in  which  they  have  been 
afforded  Family  Unity  protection.  The 
exact  scope  of  the  Family  Unity 
provisions  of  the  LIFE  Act  Amendments 
is  discussed  later  in  this  interim  rule. 

What  Are  the  Provisions  of  Section 
245AoftheAct? 

On  November  6,  1986,  President 
Reagan  signed  into  law  the  Immigration 
Reform  and  Control  Act  of  1986  (IRCA), 
Public  Law  99-603.  Section  201  of  IRCA 
created  a  "legalization"  program  imder 
section  245A  of  the  Act,  that  allowed  for 
certain  aliens  to  apply  for  adjustment  to 
temporary  resident  status,  and  later  to 
LPR  status.  To  be  eligible,  an  alien 
needed  to  establish  that  he  or  she 
entered  the  United  States  before  January 
1, 1982,  and  that  he  or  she  resided 
continuously  in  the  United  States  in  an 
imlawful  status  since  such  date  through 
the  date  that  his  or  her  application  for 
temporary  resident  status  was  filed. 
Aliens  who  entered  the  United  States 
without  inspection  and  certain 
nonimmigrants  were  eligible  to  apply 
under  the  IRCA.  The  legalization 
program  had  a  1-year  application  period 


that  began  on  May  5. 1987,  and  ended 
on  May  4, 1988. 

What  Modifications  Do  the  LIFE 
Legalization  Provisions  Make  to  Section 
245AoftheAct? 

LIFE  Legalization  made  several 
notable  modifications  to  section  245A  of 
the  Act  (8  U.S.C.  1255a).  First,  aliens 
who  applied  for  legalization  benefits 
under  IRCA  first  needed  to  apply  for 
adjustment  to  lawful  temporary  resident 
status.  Subsequent  to  this  adjustment, 
these  aliens  were  required  to  apply  for 
adjustment  to  LPR  status.  In  contrast, 
those  eligible  aliens  applying  for 
adjustment  of  status  under  UFE 
Legalization  will  be  submitting 
applications  to  adjust  to  LPR  status 
directly.  There  is  no  provision  or 
requirement  for  first  adjusting  to  lawful 
temporary  resident  status. 

Second,  sections  245A  (c)(1)  through 
(c)(4)  of  the  Act  allowed  for  qualified 
designated  entities  (QDEs)  to  forward 
applications  for  adjustment  of  status 
under  section  24  5 A  of  the  Act  to  the 
Immigration  and  Naturalization  Service 
(Service),  provided  the  alien  had 
consented  to  such  action.  The  LIFE 
Legali2:ation  provisions  have  no  such 
QDE  provision.  Accordingly,  all 
applications  for  adjustment  of  status 
under  LIFE  Legalization  must  be  filed 
by  the  alien,  or  by  his  or  her 
representative,  directly  to  the  Service. 

Third,  section  245A(c)(7)  of  the  Act 
provided  for  the  allocation  of  up  to  $3 
million  of  the  application  fees  for 
section  245A  of  the  Act  to  immigration- 
related  unfair  employment  practices 
programs.  The  LIFE  Legalization 
provisions  specifically  prohibit  the  use 
of  any  funds  collected  through  this 
program  to  be  used  in  such  a  manner. 

Fourth,  section  245A(f)(4)(C)  of  the 
Act  prohibited  any  court  from  having 
jurisdiction  over  any  cause  or  action  or 
claim  by,  or  on  behalf  of,  any  person 
asserting  an  interest  under  section  245A 
of  the  Act  unless  that  person  had 
actually  filed  or  attempted  to  file  an 
application  under  section  245A  of  the 
Act.  This  section  does  not  apply  to  an 
alien  eligible  for  adjustment  under  LIFE 
Legalization,  effective  November  6, 
1986. 

Fifth,  section  245A(h)  of  the  Act 
provided  a  5-year  prohibition  on  newly 
legalized  aliens  from  receiving  certain 
public  welfare  assistance.  The  LIFE 
Legalization  provisions  specifically  state 
that  section  245A(h)  does  not  apply  to 
those  aliens  who  adjust  to  LPR  status 
under  LIFE  Legalization.  Although 
aliens  who  have  adjusted  their  status 
under  the  LIFE  Legalization  provisions.  _■ 
are  exempt  from  the  bar  on  public 
assistance  under  Section  245A(h),  they 
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remain  subject  to  the  restrictions  on 
access  to  benefits  set  forth  in  the  . 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(Welfare  Reform  Act),  as  amended 
(Public  Law  104-193, 110  Stat.  2105). 
The  Welfare  Reform  Act,  as  amended, 
establishes  restrictions  on  access  to 
federal,  state,  and  local  public  benefits 
by  aliens,  including  lawful  permanent 
residents.  8  U.S.C.  1601  through  1625. 
Aliens  who  adjust  to  permanent 
residency  under  LIFE  Legalization  are 
encouraged  to  contact  the  relevant 
benefit-granting  agency  for  information 
about  their  eligibility  for  specific  public 
benefit  programs.  See  also,  Notice, 
Interim  Guidance  on  Verification  of 
Citizenship,  Qualified  Alien  Status  and 
Ehgibility  Under  Title  IV  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  62  FR 
61344;  Notice,  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996;  Interpretation  of  "Federal 
Public  Benefit,"  63  FR  41658. 

Sixth,  UFE  Legalization  provides  for 
the  same  confidentiality  provisions  as 
the  IRCA,  with  the  exception  that 
information  furnished  by  an  eligible 
alien  pursuant  to  any  applications  filed 
under  LIFE  Legalization  may  be  used  by 
the  Attorney  General  for  purposes  of 
rescinding  LPR  status  pursuant  to  8  CFR 
part  246. 

In  many  other  respects  the  provisions 
of  LIFE  Legalization  are  identical  to 
those  contained  in  section  245A  of  the 
Act.  Accordingly,  where  applicable, 
much  of  the  regulatory  language 
contained  in  this  interim  rule  is  taken 
from  8  CFR  245a.3  (Application  for 
adjustment  from  temporary  to 
permanent  resident  status). 

What  Are  the  Three  Pertinent 
Legalization  Class  Action  Lawsuits  CSS, 
LULAC,  and  Zambrano  About? 

The  three  class  action  lawsuits  listed 
in  LIFE  Legalization  involved  claims  by 
aliens  who  were  unsuccessful  in 
applying  for  legalization  under  section 
245A  of  the  Act  enacted  in  1986.  The 
aliens  in  CSS,  LULAC,  and  Zambrano 
argued  that  either  their  claims  were 
denied  or  that  they  were  discouraged 
from  applying. 

Eligibility 

How  is  an  Alien  Eligible  for  Adjustment 
to  LPR  Status  Under  LIFE  Legalization? 

First,  an  alien  must  prove  that  he  or 
she,  before  October  1 ,  2000,  filed  a 
written  claim  with  the  Attorney  General 
for  class  membership  in  the  CSS, 
LULAC,  or  Zambrano  legalization  class 
action  lawsuits  in  order  to  be 
considered  an  eligible  alien  for 


adjustment  to  LPR  status  under  LIFE 
Legalization.  Applicants  who  were 
denied  class  membership  in  the  CSS, 
LULAC,  or  Zambrano  legalization  class 
action  lawsuits  by  the  Service  are  still 
eligible  to  apply  for  adjustment  of  status 
under  LIFE  Legalization. 

Second,  an  eligible  alien  must  then 
submit  evidence  to  establish  the 
following  five  requirements — that  he  or 
she: 

1.  Properly  files  an  application  for 
adjustment  under  LIFE  Legalization; 

2.  Entered  the  United  States  before 
January  1, 1982,  and  resided 
continuously  in  the  United  States  in  an 
unlawful  status  since  that  date  through 
May  4, 1988; 

3.  Was  continuously  physically 
present  in  the  United  States  during  the 
period  bom  November  6, 1986,  through 
May  4, 1988; 

4.  Is  not  inadmissible  to  the  United 
States  for  permanent  residence  under 
any  provisions  of  the  Act;  and 

5.  Establishes  basic  citizenship  skills 
as  required. 

Ineligibility  and  Grounds  of 
Inadmissibility 

Who  Is  Ineligible  for  Adjustment  Under 
LIFE  Legalization? 

As  under  IRCA,  LIFE  Legalization 
specifies  that  any  otherwise  eligible 
alien  who  has  ever  been  convicted  of  a 
felony  or  of  three  or  more  misdemeanors 
in  the  United  States  is  ineligible  to 
adjust  status  under  LIFE  Legalization. 
Further,  any  alien  who  has  ever  assisted 
in  the  persecution  of  any  person  or 
persons  on  account  of  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion  is 
ineligible  to  adjust  status  under  LIFE 
Legalization.  There  are  no  waivers 
available  for  the  grounds  of  ineligibility 
described  in  this  paragraph. 

The  LIFE  Legalization  provisions 
further  specify  that  section  241(a)(5)  of 
the  Act  (8  U.S.C.  1231(a)(5))  does  not 
apply  to  an  alien  adjusting  under  LIFE 
Legalization.  Section  241(a)(5)  of  the 
Act  provides  for  the  reinstatement  of  a 
removal  order  against  any  alien  who 
illegally  re-enters  the  United  States  after 
having  been  removed  or  after  having 
departed  voluntarily  under  an  order  of 
removal.  It  also  bars  any  alien  whose 
removal  order  has  been  reinstated  from 
receiving  any  relief  under  the  Act. 

All  aliens  must  establish  that  they  are 
admissible  under  section  212(a)  of  the 
Act  (8  U.S.C.  1182(a)).  Sections 
212(a)(5)  (labor  certification 
requirements)  and  212(a)(7)(A) 
(documentation  requirements  for 
immigrants)  are  not  applicable  to  LIFE 
Legalization  applicants.  Any  alien  who 


is  inadmissible  under  other  provisions 
of  section  212(a)  of  the  Act  is  not 
eligible  for  adjustment  to  LPR  status 
under  section  245A  of  the  Act  (8  U.S.C. 
1255a).  A  waiver  for  humanitarian 
purposes,  to  assure  family  unity,  or 
when  it  is  otherwise  in  the  public 
interest  is  available  for  some,  but  not  all, 
grounds  of  inadmissibility.  In  addition, 
the  LIFE  Legalization  provisions  also 
allow  for  waivers  for  those  aliens 
inadmissible  pursuant  to  sections 
212(a)(9)(A)  and  212(a)(9)(C)  of  the  Act 
(aliens  previously  removed  and  aliens 
unlawfully  present  after  previous 
immigration  violations).  The  following 
grounds  of  inadmissibility  under  section 
212(a)  of  the  Act,  however,  may  not  be 
waived: 

1.  Sections  212(a)(2)(A)  and  (B)  of  die 
Act,  crimes  involving  moral  turpitude 
and  controlled  substances; 

2.  Section  212(a)(2)(C)  of  the  Act, 
controlled  substance  traffickers; 

3.  Section  212(a)(3)  of  the  Act, 
security  and  related  grounds;  and 

4.  Section  212(a)(4)  of  the  Act,  aliens 
likely  to  become  a  public  charge. 

In  determining  whether  the  alien  is 
likely  to  become  a  public  charge,  and 
would  therefore  be  inadmissible  under 
section  212(a)(4)  of  the  Act,  there  is  a 
Special  Rule  that  is  discussed  in  this 
interim  rule  at  8  CFR  245a.l8(d).  In 
short,  the  Special  Rule  allows  the 
Service  to  look  at  an  alien's  employment 
history  when  determining  whether  he  or 
she  is  likely  to  become  a  public  charge. 

Filing  and  Applications ' 

May  an  Alien  Who  is  Already  in 
Exclusion,  Deportation,  or  Removal 
Proceedings,  or  Who  has  a  Motion  To 
Reopen  or  Motion  To  Reconsider 
Pending  Before  the  Immigration  Court 
or  the  Board  of  Immigration  Appeals 
(Board)  Apply  for  LIFE  Legalization 
Adjustment  With  the  Service? 

Yes,  an  alien  who  has  a  proceeding 
pending  before  the  Immigration  Court  or 
the  Board,  or  who  has  a  motion  to 
reopen  or  a  motion  to  reconsider  filed 
with  the  Immigration  Court  or  the 
Board,  may  still  file  an  application  for 
LIFE  Legalization  adjustment  of  status 
with  the  Service.  However,  the  alien 
must  also  request  that  the  Immigration 
Court  or  the  Board,  whichever  has 
jurisdiction,  administratively  close 
proceedings,  or  indefinitely  continue 
any  pending  motion  to  reopen  or 
reconsider  in  order  to  allow  the  alien  to 
proceed  with  a  LIFE  Legalization 
application.  In  the  request  to 
administratively  close  the  matter  or 
indefinitely  continue  the  motion,  the 
alien  must  include  documents 
establishing  prima  facie  eligibility  for 
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relief,  and  proof  that  the  LIFE 
Legalization  application  has  already 
been  filed  with  the  Service.  The  Service 
must  consent  before  the  matter  is 
administratively  closed. 

What  Happens  if  an  Applicant  is  the 
Subject  of  a  Final  Order  of  Exclusion, 
Deportation,  or  Removal? 

Jurisdiction  over  LIFE  Legalization 
applicants  lies  only  with  the  Service. 
Thus,  an  eligible  alien  who  is  the 
subject  of  a  final  order  of  exclusion, 
deportation,  or  removal  may  file  such 
application  with  the  Service.  The  filing 
of  a  LIFE  Legalization  adjustment 
application  during  the  application 
period  stays  the  execution  of  any  final 
order  of  exclusion,  deportation,  or 
removal.  This  stay  shall  remain  in  effect 
unless  the  district  director  who  seeks  to 
execute  the  order  makes  a  final 
determination  that  the  application  does 
not  present  a  prima  facie  claim  to  LIFE 
Legalization  eligibility  on  certain 
criminal  groimds  and  serves  the 
applicant  with  a  written  decision 
explaining  the  reason  for  this 
determination. 

How  Does  an  Alien  Apply  for 
Adjustment  of  Status  Under  LIFE 
Legalization? 

An  alien  must  file  Form  1-485, 
Application  to  Register  Permanent 
Residence  or  Adjust  Status,  during  the 
1-year  application  period  beginning 
]\me  1,  2001,  and  ending  May  31,  2002, 
along  with  all  required  documentary 
evidence  and  appropriate  fee(s).  An 
additional  instruction  form,  Supplement 
D,  LIFE  Legalization  Supplement  to 
Form  1—485  Instructions,  will  assist 
applicants  with  the  application  process. 

When  and  Where  Should  the 
Application  be  Filed? 

LIFE  Legalization  authorizes  the 
Attorney  General  to  provide  a  1-year 
application  period  for  LIFE  Legalization 
applicants  to  file  for  adjustment.  The 
application  period  begins  on  June  1 , 
2001,  and  ends  on  May  31,  2002. 
Pursuant  to  existing  regulations  at  8 
CFR  103.2(a)(7),  applications  filed  with 
the  Service  are  considered  to  be 
"received"  on  the  date  of  actual  receipt 
in  a  Service  office. 

Because  of  the  particular  nature  of  the 
LIFE  Legalization  program,  and  the  high 
anticipated  volume  of  appUcations  by 
the  deadline  date,  the  Service  is  making 
a  special  exception  to  the  requirements 
at  8  CFR  103.2(a)(7).  For  purposes  of 
LIFE  Legalization  only,  the  Service  will 
implement  a  postmark  rule  that  is 
patterned  directly  on  the  Internal 
Revenue  Service  (IRS)  regulations  at  26 
CFR  301.7502-1.  The  IRS  rules  provide 


an  established  set  of  standards  for 
determining  the  timeliness  of  mail, 
whether  mailed  fi'om  within  the  United 
States  or  from  abroad.  Any  LIFE 
Legalization  application  that  is 
postmarked  by  the  United  States  Post 
Office  on  or  before  the  deadline  date 
will  be  considered  to  be  timely  filed, 
regardless  of  the  date  it  is  actually 
received  by  the  Service.  In  the  case 
where  a  postmark  is  illegible  or  missing, 
the  Service  will  consider  the  application 
to  be  timely  filed  if  it  is  received  by  June 
3,  2002,  if  the  application  was  mailed 
from  within  the  United  States,  or  by 
June  14,  2002,  if  the  application  was 
mailed  from  abroad.  Applications  that 
are  postmarked  after  May  31,  2002,  will 
be  untimely  and  will  be  denied.  To 
avoid  the  risk  that  an  application  may 
be  postmarked  after  May  31,  2002, 
applicants  within  the  United  States 
might  consider  sending  applications  via 
United  States  registered  or  certified 
mail. 

All  applications  for  adjustment  of 
status  under  LIFE  Legalization  must  be 
submitted  by  mail  to:  United  States 
Immigration  and  Naturalization  Service, 
Post  Office  Box  7219,  Chicago,  IL 
60607-7219.  Applications  may  not  be 
submitted  to  any  other  Service  location. 

Can  an  Alien  Submit  an  Application  for 
Adjustment  of  Status  Under  LIFE 
Legalization  if  He  or  She  Is  Outside  the 
United  States? 

Yes,  an  applicant  for  LIFE 
Legalization  may  apply  for  adjustment 
of  status  from  outside  the  United  States. 
An  applicant  filing  for  LIFE  Legalization 
from  abroad  miist  mail  an  application 
along  with  all  required  documentary 
evidence  and  appropriate  fee(s)  to: 
United  States  Immigration  and 
Naturalization  Service,  Post  Office  Box 
7219.  Chicago,  IL  60607-7219. 
Applications  may  not  be  submitted  to 
any  consular  post.  As  with  domestic 
applicants,  the  Service  is  making  a 
special  exception  to  the  requirements  at 
8  CFR  103.2(a)(7).  Any  LIFE 
Legalization  application  that  is 
postmarked  on  or  before  May  31,  2002. 
will  be  considered  to  be  timely  filed, 
regardless  of  the  date  it  is  actually 
received  by  the  Service.  In  the  case 
where  a  postmark  is  illegible  or  missing, 
and  the  application  was  mailed  from 
abroad,  the  Service  will  consider  the 
application  to  be  timely  filed  if  it  is 
received  by  June  14,  2002.  Applications 
that  are  postmarked  after  May  31,  2002, 
or  applications  that  have  illegible  or  no 
postmarks  and  are  received  after  June 
14,  2002,  will  be  untimely  and  will  be 
denied.  If  an  application  has  both  a 
foreign  postmark  and  a  postmark 
subsequently  made  by  the  United  States 


Post  Office,  the  Service  will  disregard 
the  postmark  made  by  the  United  States 
Post  Office.  The  Service  will  then 
consider  the  foreign  postmark  when 
determining  the  timeliness  of  the  filing 
of  the  application.  LIFE  Legalization 
provisions  do  not  provide  applicants 
outside  the  United  States  with  a  means 
to  enter  the  United  States  in  order  to 
apply  for  adjustment  under  LIFE 
Legalization.  Upon  review  of 
applications  from  abroad,  the  Service 
will  notify  applicants  of  any  further 
evidence  required  and/or  what  further 
steps  need  to  be  taken. 

How  Will  the  Service  Evaluate  the 
Evidence  Submitted? 

In  all  cases,  any  doubts  as  to  the 
existence,  authenticity,  veracity,  or 
accuracy  of  the  documentation  shall  be 
resolved  by  the  official  Government 
record,  with  Service  records  having 
precedence  over  the  records  of  other 
agencies.  Furthermore,  adjudications 
will  be  made  according  to  the  weight  of 
the  evidence.  It  shall  be  the 
responsibility  of  the  applicant  to  obtain 
and  submit  copies  of  the  records  of  any 
other  Government  agency  that  the 
applicant  desires  to  be  considered  in 
support  of  his  or  her  application. 

What  Forms  and  Other  Documents 
Should  Be  Filed? 

Each  applicant  for  LIFE  Legalization 
adjustment  of  status  benefits  must  file  a 
separate  Form  1—485,  accompanied  by 
the  required  application  fee(s)  and 
supporting  documents.  As  discussed 
later,  applicants  are  encouraged  to  file 
applications  for  employment 
authorization  and  advance  parole,  if 
desired,  with  their  Form  1-485. 
Applicants  should  complete  Part  2 
(Application  Type)  of  Form  1-485  by 
checking  box  "h — other"  and  writing 
"UFE  Legalization"  next  to  that  block. 
Each  application  must  be  accompanied 
by: 

1.  Application  fee; 

2.  Fingerprinting  fee; 

3.  Proof  of  identity; 

4.  A  completed  Form  G-325A. 
Biographic  Information  Sheet,  if  the 
applicant  is  between  the  age  of  14  and 
79; 

5.  A  report  of  medical  examination; 

6.  Two  photographs  as  described  in 
the  Form  1-485  instructions; 

7.  Evidence  as  described  in  8  CFR 
245a.  14  to  establish  that  before  October 
1,  2000,  the  alien  filed  with  the 
Attorney  General  a  written  claim  for 
class  membership  in  the  CSS,  LULAC, 
or  Zambrano  lawsuit; 

8.  Evidence  as  described  in  8  CFR 
245a.l5  to  prove  continuous  residence 
in  an  unlawful  status  since  prior  to 
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January  1, 1982,  through  May  4, 1988, 
in  the  United  States; 

9.  Evidence  as  described  in  8  CFR 
245a.  16  to  prove  continuous  physical 
presence  between  November  6, 1986, 
and  May  4, 1988,  in  the  United  States; 
and 

10.  Evidence  as  described  in  8  CFR 
245a.  17  to  establish  the  applicant's 
citizenship  skills. 

It  is  noted  that  LIFE  Legalization 
specifies  that  any  alien  who  is  a  male 
who  is  at  least  18  years  of  age,  but  not 
yet  26  years  of  age  is  required  to  register 
under  the  Military  Selective  Service 
Act.  50  U.S.C.  453(a).  Once  a  Form  I- 
485  has  been  accepted  by  the  Service, 
any  LIFE  Legalization  applicant 
required  to  register  under  the  Military 
Selective  Service  Act  will  have  his 
name,  current  address.  Social  Security 
number,  date  of  birth,  and  the  date  the 
Form  1-485  was  filed  forwarded  to  the 
Selective  Service  System.  If  the  LIFE 
Legalization  applicant  has  already 
registered  with  the  Selective  Service 
System,  the  Selective  Service  will  check 
its  records  to  avoid  any  duplication. 

Must  the  Applicant  Be  Fingerprinted? 

Yes,  unless  the  applicant  is  under  14 
years  of  age  or  over  75  years  of  age. 
Upon  receipt  of  the  application,  the 
Service  will  instruct  the  applicant 
regarding  procediues  for  obtaining 
fingerprints  through  one  of  the  Service's 
Application  Support  Centers  (ASCs)  or 
authorized  Designated  Law  Enforcement 
Agencies  (DLEAs)  chosen  specifically 
for  that  purpose.  Those  instructions  will 
direct  the  applicant  to  the  ASC  or  DLEA 
nearest  the  applicant's  home  and  advise 
the  applicant  of  the  date(s)  and  time(s) 
fingerprinting  services  may  be  obtained. 
Applicants  should  not  submit 
fingerprint  cards  as  part  of  the  initial 
filing.  If  the  applicant  must  be 
fingerprinted,  he  or  she  must  submit  the 
fee  of  $25  to  cover  fingerprinting  costs 
at  the  time  the  Form  1-485  is  filed. 

Is  There  a  Fee  for  Filing  This 
Apphcation? 

Yes,  those  aliens  applying  for 
adjustment  of  status  under  LIFE 
Legalization  will  be  required  to  pay  an 
application  fee  of  $330.  The  Service 
recognizes  that  this  is  a  higher  fee  than 
the  ciirrent  Form  1—485  application  fee; 
however,  the  provisions  of  section  245A 
of  the  Act  allowed  for  the  Service  to 
provide  for  a  schedule  of  fees  to  be 
charged  for  the  filing  of  appUcations 
under  section  245A  of  the  Act.  8  U.S.C. 
1255a(c)(7).  Moreover,  section 
245A(g)(3}  of  the  Act,  which  was  not 
modified  by  LIFE  Legalization,  provides 
that  regulations  issued  pursuant  to 
section  245A  of  the  Act  may  be 


prescribed  to  take  effect  on  an  interim 
final  basis  if  the  Attorney  General 
determines,  as  is  the  case  here,  that  it  is 
necessary  in  order  to  implement  that 
section  in  a  timely  manner.  As  will  be 
discussed  later  in  this  interim  rule,  the 
Service  determined  that  $330  represents 
the  full  cost  of  processing  the  Form  I- 
485  for  LIFE  Legalization. 

Can  Someone  Else  Sign  the  Application 
if  the  Applicant  is  a  Child  or  a  Person 
Who  is  Mentally  Incompetent? 

In  accordance  with  8  CFR  103.2(a)(2), 
an  application  may  be  signed  by  a 
parent  or  legal  guardian  if  the  applicant 
is  under  14  years  of  age,  and  by  a  legal 
guardian  if  the  applicant  is  mentally 
incompetent.  However,  an  applicant 
who  is  under  age  14  is  not  precluded 
from  signing  the  application  if  he  or  she 
is  capable  of  understanding  the 
significance  of  the  attestation. 

During  Pendency  of  Application 

What  Other  Benefits  Are  Eligible  Aliens 
Entitled  to  During  the  Application 
Process? 

Until  a  final  determination  is  made  on 
their  application,  eligible  aliens  in  the 
United  States  who  present  a  prima  facie 
application  for  adjustment  to  LPR  status 
under  LIFE  Legalization: 

1.  May  not  be  deported. or  removed 
from  the  United  States; 

2.  Are  entitled  to  employment 
authorization;  and 

3.  In  accordance  with  procedures  set 
forth  in  these  regulations,  may  return  to 
the  United  States  following  brief,  casual, 
and  innocent  trips  abroad. 

For  these  reasons,  all  LIFE 
Legalization  applicants  who  are  in  the 
United  States,  and  who  desire  to  work 
and/ or  travel  abroad,  are  encouraged  to 
submit  a  Form  1-765,  Application  for 
Employment  Authorization,  and  a  Form 
1-131,  Application  for  Travel  Document, 
with  appropriate  fees,  at  the  time  the 
Form  1-485  is  submitted. 

Can  an  Applicant  Be  Authorized  to 
Work  While  His  or  Her  LIFE 
Legalization  Adjustment  Application  Is 
Pending? 

Yes,  an  alien  who  establishes  a  prima 
facie  claim  for  LIFE  Legalization  will  be 
granted  employment  authorization.  In 
determining  a  prima  facie  claim,  the 
Service  will  verify  that  the  applicant 
applied  for  class  membership  in  the 
CSS,  LULAC,  or  Zambrano  lawsuit 
before  October  1,  2000,  and  that  the 
applicant  presents,  on  the  face  of  the 
application  package,  all  of  the  eligibility 
requirements.  An  applicant  for 
adjustment  is  able  to  apply  for,  and  be 
granted,  an  extension  of  any  such 


employment  authorization  if  he  or  she 
remains  eligible.  An  applicant  for 
adjustment  of  status  imder  LIFE 
Legalization  who  wishes  to  obtain 
initial  employment  authorization,  or 
employment  authorization  renewals, 
during  the  pendency  of  the  adjustment 
of  status  application,  may  file  a  Form  I- 
765  with  the  Service.  Further,  if  the 
applicant  has  already  received 
employment  authorization  imder  any 
other  provision  of  the  Act,  that 
employment  authorization  will  not  be 
affected  by  the  filing  of  an  application 
for  adjustment  of  status  under  LIFE 
Legalization. 

What  is  the  Service's  Policy  on  Travel 
Outside  the  United  States  by  a  LIFE 
Legalization  Applicant  Who  Applied 
From  Within  the  United  States  While 
His  or  Her  LIFE  Legalization 
Adjustment  Application  is  Pending? 

LIFE  Legalization  applicants  wishing 
to  travel  outside  the  United  States  while 
their  adjustment  applications  are 
pending  should  apply  for  "advance 
parole"  on  Form  1-131.  Application  for 
Travel  Dociunent.  The  Form  1-131  must 
be  mailed  to:  United  States  Immigration 
and  Naturalization  Service.  Post  Office 
Box  7219.  Chicago,  IL  60607-7219.  If  an 
alien  travels  abroad  and  returns  to  the 
United  States  with  a  grant  of  advance 
parole,  the  Service  will  presume  that  the 
alien  is  entitled  to  return  to  the  United 
States.  Further,  a  LIFE  Legalization 
applicant  who  departs  the  United  States 
will  not  be  subject  to  the  provisions  of 
section  212(a)(9)(B)  of  the  Act  (8  U.S.C. 
1182(a)(9)(B))  (aliens  unlawfully  present 
in  the  United  States  who  seek  to  reenter 
the  United  States).  A  LIFE  Legalization 
applicant  returning  to  the  United  States 
from  travel  abroad  without  a  grant  of 
advance  parole  may  be  subject  to 
removal  proceedings  and  may  have  to 
process  or/and  await  his  or  her 
adjustment  application  from  outside  the 
United  States.  This  is  discussed  in  the 
regulations  at  8  CFR  245a.  13(a)(3), 
(e)(2),  and  (e)(3)  in  this  interim  rule. 

Proof  of  Eligibility 

How  Does  an  Alien  Establish  That  He  or 
She  Applied  for  Class  Membership  in 
the  CSS,  LULAC.  or  Zambrano  Class 
Action  Lawsuit? 

Aliens  who  had  applied  for  class 
membership  in  CSS,  LULAC,  or 
Zambrano  before  October  1 ,  2000,  were 
required  to  submit  various  forms  of 
written  applications  for  class 
membership  to  the  Service  including, 
but  not  limited  to,  a  Form  1-687. 
Application  for  Status  as  a  Temporary 
Resident — Applicants  under  Section 
245A  of  the  Immigration  and 
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Nationality  Act,  as  amended,  a 
"Questionnaire  for  class  member 
applicants,"  and  supporting 
documentation.  The  Service  reviewed 
the  application  and  evidence  submitted, 
and  made  a  determination  on  whether 
the  alien  qualified  for  class 
membership.  A  written  notification  was 
then  sent  to  the  alien,  and/or  his  or  her 
representative,  informing  them  of  the 
Service's  decision.  If  the  alien  was 
determined  to  be  a  class  member  under 
CSS,  LULAC,  or  Zambmno,  the  alien 
was  entitled  to  employment 
authorization. 

An  alien  filing  a  LIFE  Legalization 
application  should  submit  as  many  of 
the  documents  involved  in  the  process 
previously  described  as  necessary  to 
estabUsh  that  he  or  she  had  applied  for 
class  membership  in  the  CSS,  LULAC, 
or  Zambmno  lawsuit  before  October  1, 
2000.  These  dociunents  should,  at  a 
minimiun,  include  the  alien's  full  name, 
A-number,  and  date(s).  The  following 
docTunents,  for  example,  may  be 
submitted: 

1.  Employment  authorization 
document  (EAD)  based  on  the  class 
membership; 

2.  Service  notification  granting  or 
denying  the  class  membership; 

3.  Questionnaire  for  class  member 
applicants  in  CSS.  LULAC,  or 
Zambrano; 

4.  Service  document(s)  pursuant  to 
the  class  membership  application  (e.g., 
Parole  Authorization,  or  denial  of  such. 
Order  to  Show  Cause,  Notice  to  Appear, 
Final  Order  of  Removal,  Request  for 
Evidence  (RFE),  or  Form  1-687 
submitted  with  the  class  membership 
application);  or 

5.  Any  other  relevant  documents. 
The  Service  will  check  its  databases 

and  files  to  verify  the  alien's  claim.  If  it 
can  be  verified  that  the  alien  had  in  bet 
applied  for  class  membership,  the 
Service  will  notify  him  or  her  of  its 
determination  and  grant  employment 
authorization  (if  applied  for  by  the 
alien). 

What  Does  it  Mean  To  Prove 
Continuous  Residence  in  an  Unlawful 
Statiis  Since  Prior  to  January  1, 1982, 
Through  May  4, 1988,  in  the  United 
States? 

As  required  by  IRCA  and  again  of 
LIFE  Legalization  applicants,  the 
applicant  must  provide  evidence  that  he 
or  she  entered  the  United  States  before 
January  1, 1982,  either  as  a 
nonimmigrant  or  without  inspection. 
Under  LIFE  Legalization,  the  applicant 
must  also  provide  evidence  that  he  or 
she  thereafter  resided  in  continuous 
unlawful  status  through  May  4, 1988. 
An  eligible  alien  who  entered  the 


United  States  as  a  nonimmigrant  before 
January  1, 1982,  must  establish  that: 

1.  His  or  her  authorized  period  of 
admission  as  a  noninunigrant  expired 
before  January  1,  1982,  through  the 
passage  of  time  and  that  he  or  she 
resided  continuously  in  the  United 
States  in  an  unlawful  status  since  that 
date  through  May  4.  1988;  or 

2.  His  or  her  luilawful  status  was 
known  to  the  Govenunent  before 
January  1, 1982,  and  that  he  or  she 
resided  continuously  in  the  United 
States  in  an  unlawful  status  since  that 
date  through  May  4, 1988. 

How  Does  an  Alien  Establish  That  His 
or  Her  Unlawful  Status  Prior  to  January 
1, 1982,  Was  "Known  to  the 
Government"? 

Known  to  the  Government  means 
that,  prior  to  January  1, 1982, 
documents  existed  in  one  or  more 
Federal  Government  agencies'  files  such 
that  when  such  documentation  is  taken 
as  a  whole,  it  warrants  a  finding  that  the 
alien's  status  in  the  United  States  was 
unlawful.  See  Mater  ofP-,  19  IfcN  Dec. 
823  (Comm.  1988).  Further,  any  absence 
of  mandatory  annual  and/or  quarterly 
registration  reports  from  Federal 
Government  files  does  not  warrant  a 
finding  that  the  alien's  imlawful  status 
was  "known  to  the  Government."  See 
Matter  of  H-.  20  I&N  Dec.  693  (Assoc. 
Comm.  1993).  (Under  section  265  of  the 
Act  (8  U.S.C.  1305),  nonimmigrants 
were  required  to  register  with  the 
Service  by  January  30  of  each  year  and 
to  notify  the  Service  of  their  address  at 
the  end  of  each  3-month  period.) 

What  Does  it  Mean  To  Prove 
Continuous  Physical  Presence  Between 
November  6, 1986,  and  May  4, 1988,  in 
the  United  States? 

Contained  in  IRCA  and  required  of 
LIFE  Legalization  applicants,  evidence 
must  be  provided  to  establish  their 
continuous  physical  presence  in  the 
United  States  from  November  6, 1986, 
through  May  4, 1988. 

Can  an  Alien  be  Absent  Between 
November  6.  1986,  and  May  4, 1988, 
From  the  United  States  and  Still  be 
"Continuously  Physically  Present"  in 
the  United  States? 

Yes,  so  long  as  such  absences  were 
brief,  casual,  and  innocent  or  were 
pursuant  to  a  Service-authorized 
advance  parole.  "Brief,  casual,  and 
innocent"  means  temporary,  occasional 
trips  abroad  as  long  as  the  purpose  of 
the  absence  from  the  United  States  was 
consistent  with  the  policies  reflected  in 
the  immigration  laws  of  the  United 
States.  Whether  an  absence  is  brief, 
casual,  and  innocent  is  a  Actual 


question  appropriate  for  case-by-case 
analysis  in  consideration  of  the  meaning 
of  the  phrase.  Brief  refers  to  the 
temporal  length  of  the  absence,  and 
must  not  be  so  long  as  to  reduce  the 
significance  of  the  whole  period  of 
continuous  physical  presence.  See 
Kambeangpatiyooth  v.  INS,  597  F.2d 
1253,  1256-1257  (9th  Cir.  1979).  Casual 
is  interpreted  to  mean  performed 
without  regularity,  occasionally.  See 
Castrejon-Garcia  v.  INS,  60  F.3d  1359, 
1363  {9th  Cir.  1995).  Innocent  refers  to 
the  purpose  of  the  absence  from  the 
United  States,  and  whether  that  purpose 
was  consistent  with  or  contrary  to  a 
policy  reflected  in  the  immigration 
laws.  See  Catholic  Social  Services  v. 
Meese,  685  F.  Supp.  1149, 1158  (E.D. 
Cal.  1988). 

If  an  alien  was  absent  from  the 
country  piusuant  to  an  advance  parole, 
this  absence  will  not  be  considered  as 
having  interrupted  his  or  her 
continuous  physical  presence.  Brief, 
casual,  and  innocent  absences  from  the 
United  States  are  not  limited  to 
absences  with  advance  parole. 

A  single  absence  from  the  United 
States  of  more  than  30  days  or  an 
aggregate  of  all  absences  exceeding  90 
days  shall  not  be  deemed  to  be  a  brief, 
casual,  and  innocent  absence  unless  the 
alien  had  advance  parole  or  the  alien 
can  establish  that  due  to  emergent 
reasons,  his  or  her  return  to  the  United 
States  could  not  be  accomplished 
within  the  time  period(s)  allowed. 

Will  an  Applicant  Who  Establishes  a 
Prima  Facie  Case  of  Eligibility  be 
Required  To  Appear  for  an  Interview? 

If  a  LIFE  Legalization  applicant 
appears  eligible  for  the  benefit,  an 
interview  will  be  required  as,  at  a 
minimum,  the  applicant  must 
demonstrate  a  minimal  understanding 
of  ordinary  English  and  a  knowledge 
and  understanding  of  the  history  and 
government  of  the  United  States  as 
required  under  section  312(a)  of  the  Act 
(8  U.S.C.  1423).  If  an  applicant  fails  to 
appear  for  an  interview,  his  or  her  LIFE 
Legalization  adjustment  application 
may  be  denied  for  lack  of  prosecution. 
If  an  applicant  is  determined  to  be 
statutorily  ineligible,  his  or  her  LIFE 
Legalization  adjustment  application 
may  be  denied  without  interview. 

As  stated  earlier,  the  LIFE 
Legalization  provisions  require 
applicants  to  demonstrate  basic 
citizenship  skills  as  specified  in  section 
312(a)  of  Uie  Act  (relating  to  minimal 
understanding  of  ordinary  English  and  a 
knowledge  and  understanding  of  the 
history  and  government  of  the  United 
States).  Therefore,  during  their 
interview,  LIFE  Legalization  applicants 
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will  be  required  to  demonstrate  a 
minimal  understanding  of  ordinary 
English  and  a  knowledge  and 
understanding  of  the  history  and 
government  of  the  United  States  as 
required  under  section  312(a)  of  the  Act. 

In  lieu  of  the  above,  to  meet  the 
requirement,  an  applicant  may  instead 
submit:  (1)  A  high  school  diploma;  (2) 
a  general  educational  development 
diploma  (GED);  or  (3)  a  certification  on 
letterhead  stationery  fitim  a  state 
recognized,  accredited  learning 
institution  in  the  United  States  that  the 
applicant  is  attending  or  has  attended 
such  institution.  The  coiuse  of  study  at 
such  learning  institution  must  be  for  a 
period  of  one  academic  year  (or  the 
equivalent  thereof  according  to  the 
standards  of  the  learning  institution) 
and  the  curriculiun  must  include  at 
least  40  hours  of  instruction  in  English 
and  United  States  history  and 
government. 

Decisions,  Appeals,  Motions,  and 
Certifications 

When  Will  an  Applicant  Know  That  a 
Final  Determination  has  Been  Made  on 
His  or  Her  Adjustment  Application? 

The  applicant  will  be  notified  in 
writing  of  the  Service's  decision  on  his 
or  her  adjustment  application.  If  the 
application  is  approved,  the  applicant 
will  be  so  advised  and  will  also  be 
advised  of  the  delivery  of  his  or  her 
Form  1-551,  Permanent  Resident  Card, 
and  of  the  process  for  obtaining 
temporary  evidence  of  alien  registration. 
If  the  application  is  denied,  the 
applicant  will  be  notified  of  the 
Service's  decision  and  the  reason(s)  for 
denial.  The  applicant  will  also  be 
notified  of  his  or  her  appellate  rights.  If 
the  ^plication  was  denied  because  the 
Service  was  unable  to  verify  a  prima 
facie  claim  for  LIFE  Legalization,  the 
applicant  will  neither  be  eligible  for,  nor 
entitled  to,  employment  authorization 
or  advance  parole.  If  the  reasons  for  the 
denial  do  not  include  inability  to  verify 
application  for  class  membership  in  the 
CSS,  LULAC,  or  Zambmno  lawsuit  or 
feilure  to  present  a.prima  facie  claim  for 
LIFE  Legalization^  and  the  applicant 
appeals  the  denial  and  was  entiUed  to 
employment  authorization  and  advance 
parole  at  the  time  of  the  decision  of 
denial,  he  or  she  will  continue  to  be 
eligible  to  apply  for  and  be  entitled  to 
employment  authorization  and  advance 
parole  until  a  final  decision  is  made  on 
his  or  her  appeal. 


What  Dociunentation  Will  be  Issued  if 
the  Adjustment  Application  Is 
Approved  at  the  Time  of  the  Interview? 

If,  at  the  time  of  the  interview,  the 
Service  officer  conducting  the  interview 
determines  that  the  application  is 
approvable,  the  applicant  will  receive 
temporary  evidence  of  LPR  status.  A 
Form  1-551  will  be  mailed  to  the 
applicant  at  a  later  date;  therefore,  the 
applicant  must  maintain  possession  of 
any  temporary  evidence  of  LPR  status 
until  receipt  of  the  Form  1-551. 

What  Documentation  Will  Be  Issued  If, 
at  the  Time  of  the  Interview,  the  Service 
Determines  That  the  Adjustment 
Application  Cannot  Be  Approved? 

If  the  application  cannot  be  approved 
at  the  time  of  the  interview,  and  further 
review  of  the  application  and 
supporting  dociunents  is  required,  the 
applicant  will  be  notified  in  writing  of 
any  subsequent  decision  rendered  by 
the  Service.  Applicants  should  keep  this 
notice  for  their  records.  If  the 
application  has  been  approved,  a  Form 
1-551  will  be  mailed  separately  to  the 
applicant.  To  obtain  temporary  evidence 
of  LPR  status,  the  applicant  may  present 
the  original  approval  notice  and  his  or 
her  passport  or  other  photo 
identification  at  his  or  her  local  Service 
office.  The  local  Service  office  will  issue 
temporary  evidence  of  LPR  status  after 
verifying  the  approval  of  the  adjustment 
of  status  application.  If  the  applicant  is 
not  in  possession  of  a  passport  in  which 
such  temporary  evidence  may  be 
endorsed,  he  or  she  should  also  submit 
two  photographs  meeting  the 
specifications  described  in  the 
instructions  to  the  Form  1-485  so  that 
the  Service  may  prepare  and  issue 
temporary  evidence  of  LPR  status. 

What  Happens  if  the  Application  Is 
Denied? 

Whenever  an  application  for 
adjustment  of  status  under  LIFE 
Legalization  is  denied,  the  alien,  and  his 
or  her  attorney  or  representative,  shall 
be  given  written  notice  stating  the 
specific  reason(s)  for  the  denial.  The 
denial  shall  also  contain  advice  to  the 
alien  that  he  or  she  may  appeal  the 
decision,  and  shall  provide  instructions 
on  when  and  where  the  appeal  must  be 
filed.  The  alien  shall  be  advised  that  he 
or  she  may  submit  additional  evidence, 
and  a  supporting  brief,  with  the  appeal. 
The  notice  of  denial  shall  additionally 
provide  a  notice  to  the  alien  that  if  he 
or  she  foils  to  file  an  appeal  from  the 
decision,  the  notice  of  denial  will  serve 
as  a  final  notice  of  ineligibility. 


What  Is  the  Appeals  Process? 

AU  appeals  from  decisions  of  denials 
of  applications  under  LIFE  Legalization 
must  be  filed  on  Form  I-290B,  Notice  of 
appeal  to  the  Administrative  Appeals 
Unit  (AAU).  Appeals  filed  from  within 
the  United  States  must  be  filed  with  the 
Service  office  that  denied  the 
application  within  30  days  of  the  date 
the  decision  was  mailed.  Any  appeal 
that  is  received  subsequent  to  this  30- 
day  period  will  not  be  accepted  for 
processing  and  the  decision  of  denial 
will  be  considered  to  be  a  final  notice 
of  ineligibility.  If  an  applicant's  last 
known  address  of  record  was  outside 
the  United  States,  and  the  notice  of 
denial  was  mailed  to  that  foreign 
address,  then  the  appieal  must  be 
received  within  60  days  of  the  date  the 
decision  was  mailed.  Any  appeal  from 
abroad  that  is  received  subsequent  to 
this  60-day  period  will  not  be  accepted 
for  processing  and  the  decision  of  denial 
will  be  considered  a  final  notice  of 
ineligibility. 

All  appeals  must  be  properly 
completed  and  must  be  accompanied  by 
the  appropriate  fee  of  $110.  U(>on 
receipt  of  an  appeal,  the  administrative 
record  will  be  forwarded  to  the 
Administrative  Appeals  Office  (AAO) 
for  review  and  decision.  The  decision 
on  appeal  will  be  provided  to  the  alien, 
and  his  or  her  attorney  or 
representative,  in  writing,  and  if  the 
appeal  is  dismissed,  it  shall  include  a 
final  notice  of  ineligibility.  No  further 
administrative  appeal  shall  lie  from  this 
decision,  nor  may  the  application  be 
filed  or  reopened  before  an  Immigration 
Court  or  the  Board  of  Inunigration 
Appeals  diuing  exclusion,  removal,  or 
deportation  proceedings. 

if  the  appeal  is  sustained,  and  the 
application  approved,  the  alien  will  be 
advised  in  writing  of  the  decision  and 
of  the  process  for  obtaining  tem{>orary 
evidence  of  alien  registration.  A  Form  I- 
551  will  be  mailed  separately  to  the 
alien. 

How  Did  the  Service  Decide  That  the 
LIFE  Legalization  Application  Fee 
Should  Be  $330? 

The  Service  believes  that  it  is 
reasonable  to  identify  a  current 
application  whose  process  is  similar  to 
the  requirements  outlined  under  LIFE 
Legalization  in  order  to  select  an 
appropriate  fee  to  charge  applicants 
under  LIFE  Legalization.  Aliens  filing 
LIFE  Legalization  applications  are 
applying  to  adjust  their  status  to  that  of 
LPR.  The  current  Service  application 
whose  process  is  most  similar  to  the 
LIFE  Legalization  process  is  the  Foim  I- 
485,  which  is  currenUy  used  by  other 
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aliens  to  adjust  their  status  to  that  of 
LPR.  hi  developing  fees,  the  Service 
must  comply  with  guidance  provided  in 
the  Office  of  Management  and  Budget 
(OMB)  CirciUar  A-25.  This  guidance 
directs  Federal  agencies  to  charge  the 
"full  cost"  of  providing  benefits  when 
calculating  fees  that  provide  a  special 
benefit  to  recipients.  Section  6(d)  of 
OMB  Circular  A-25  defined  "full  cost" 
as  including  "all  direct  and  indirect 
costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service."  Therefore,  the 
Service  referred  to  its  most  recent  fee 
review — the  FY  2000  "Immigration 
Examinations  Fee  Account  Review." 
This  review  conducted  an  in-depth 
analysis  of  both  direct  and  indirect  costs 
using  an  activity-based  costing 
methodology.  The  fee  review  identified 
the  current  full  cost  of  the  Form  1-485 
to  be  $330.  The  Service  determined  that 
a  $330  fee  for  the  Form  1-485  would 
underwrite  the  Service's  processing  and 
administrative  costs  incurred  in  the 
Form  1-485  adjudication  process,  such 
as  staffing,  training  of  Service 
personnel,  and  adjudication  of 
applications.  The  Service  will  thus  use 
$330  for  the  fee  for  LIFE  Legalization 
applications  until  the  next  biennial  fee 
review,  as  required  by  the  Chief 
Financial  Officers  Act  of  1990.  Public 
Law  101-576,  104  Stat.  2838.  The 
Service  will  make  the  fee  review 
available  to  the  public  upon  request. 

LIFE  Act  Amendments  Family  Unity 
Provisions 

Eligibility 

Who  is  Eligible  for  LIFE  Act 
Amendments  Family  Unity  Benefits? 

Aliens  who  might  benefit  from  the 
Family  Unity  provisions  of  the  LIFE  Act 
Amendments  are  those  who: 

1.  Are  currently  in  the  United  States; 

2.  Are  the  spouse  or  unmarried  child 
of  an  alien  who  is  eligible  for 
adjustment  under  LIFE  Legalization; 
and 

3.  Entered  the  United  States  before 
December  1, 1988,  and  were  residing  in 
the  United  States  on  such  date. 

Section  1504  of  the  LIFE  Act 
Amendments  extends  immigration 
benefits  to  an  aUen  "who  is  the  spouse 
or  immarried  child"  of  an  alien 
described  in  section  1104  of  the  LIFE 
Act.  The  LIFE  Act  Amendments, 
however,  do  not  refer  to  a  specific  date 
on  which  that  familial  status  is  to  be 
determined.  Consistent  with  the 
purpose  of  the  Family  Unity  program  to 
provide  temporary  protection  to  teep 
families  together  that  are  on  a  path  to 
legalize  their  status  imder  the  Act,  the 
Service  takes  the  position  that  an 


eligible  spouse  who  was  married  to  an 
eligible  principal  alien  on  the  date  of 
enactment,  December  21,  2000,  but  has 
since  divorced,  should  no  longer  be 
entitled  to  Family  Unity  benefits  after 
the  divorce  becomes  final.  On  the  other 
hand,  a  newly-married  spouse  would  be 
able  to  get  Family  Unity  benefits,  if 
otherwise  eligible,  even  if  he  or  she  was 
not  married  to  the  principal  alien  on 
December  21,  2000. 

A  more  difficult  issue,  however,  arises 
when  an  alien  "ages-out"  when  he  or 
she  reaches  his  or  her  21st  birthday 
because  he  or  she  no  longer  meets  the 
Act's  definition  of  a  "child",  see  8 
U.S.C.  1101(b)(1).  As  section  1504(b)  of 
the  LIFE  Act  Amendments  describes  an 
eligible  child  as  an  alien  who  "is"  the 
unmarried  child  of  an  alien  described  in 
section  1104(b)  of  the  LIFE  Act,  it  is  not 
apparent  from  the  face  of  the  statutory 
language  that  Family  Unity  protection 
can  be  extended  to  aliens  who  were 
children  on  December  21,  2000,  but  who 
"age-out"  of  the  Act's  definition  of  child 
by  virtue  of  reaching  their  21st  birthday. 
Congress's  precise  intention  is  not  clear 
in  this  regard,  although  the  limited 
legislative  history  available  states  that 
the  objective  was  to  ensure  that  family 
members  "are  treated  in  the  same 
manner  as  the  family  members  of  those 
who  adjusted  their  status  under  IRCA." 
foint  Memorandum  Concerning  the 
Legal  Immigration  Family  Equity  Act  of 
2000  and  the  LIFE  Act  Amendments  of 
2000, 146  Cong.  Rec.  S11851  (Dec.  15, 
2000).  However,  the  language  of  section 
1504  is  different  from  section  301  of  the 
Immigration  Act  of  1990  (IMMACT  90), 
Public  Law  101-649,  104  Stat.  4978, 
5029,  which  specifically  referred  to 
status  as  a  child  as  of  a  particular  date 
in  the  past. 

Given  the  need  to  implement  an 
interpretation  of  the  statute  that  is 
consistent  as  it  applies  to  both  spouses 
and  children,  and  in  view  of  the 
interpretation  of  other  provisions  of  the 
inunigration  laws  relating  to  a  child 
who  "ages-out"  upon  reaching  the  age 
of  21,  the  Department  interprets  section 
1504(b)  of  the  LIFE  Act  Amendments  to 
require  the  requisite  familial  status  (the 
spousal  or  child  relationship]  both  at 
the  time  when  the  appUcation  for 
Family  Unity  benefits  is  adjudicated 
and  thereafter.  If  the  familial  status  does 
not  exist  at  the  time  of  adjudication  the 
aUen  will  not  be  eligible  for  Family 
Unity  benefits.  If  the  status  as  a  spouse 
or  child  exists  at  the  time  of 
adjudication,  but  ceases  to  exist 
thereafter,  the  alien  will  no  longer  be 
eligible  for  Family  Unity  benefits. 
Similarly,  an  alien  who  ceases  to  be  an 
luunarried  child  because  of  the  alien's 
marriage  is  no  longer  eligible. 


The  £act  that  an  alien  is  ineligible  for 
Family  Unity  benefits  under  section 
1504  of  the  LIFE  Act  Amendments 
solely  because  he  or  she  has  reached  the 
age  of  21  after  December  21,  2000,  or  for 
other  reasons,  does  not  mean  that  the 
alien  necessarily  wiU  be  removed  from 
the  United  States.  The  Service  has  in 
place  guidance  for  the  exercise  of 
prosecutorial  discretion  that  provide  for 
the  assessment,  on  a  case-by-case  basis, 
of  whether  seeking  the  removal  of  a 
particular  alien  serves  a  substantial 
Federal  enforcement  interest.  Factors  to 
be  considered  include,  among  others, 
humanitarian  concerns  (including 
family  ties  in  the  United  States)  and 
whether  there  is  a  legal  avenue  available 
for  the  alien  to  regularize  his  or  her 
status  if  not  removed  from  the  United 
States.  Whether  an  alien  who  is  no 
longer  eligible  for  Family  Unity  benefits 
is  eligible  for  employment  authorization 
depends  upon  whether  the  alien  falls 
within  one  of  the  classes  of  aliens 
authorized  employment  in  8  CFR 
274a.l2.  The  Service  is  also  considering 
whether  to  seek  clarification  of  the 
scope  of  the  Family  Unity  benefit  as 
applied  to  "age-out"  children  through 
statutory  amendment. 

The  LIFE  Act  Amendments  also 
authorize  the  Attorney  General  to  parole 
aliens  who  are  no  longer  physically 
present  in  the  United  States  into  the 
United  States  so  that  they  may  obtain 
benefits  under  the  LIFE  Act 
Amendments  Family  Unity  provisions. 
The  Service  is  in  the  process  of 
developing  the  specific  procediues  for 
implementing  this  provision  of  the  LIFE 
Act  Amendments.  As  such,  the  details 
will  be  discussed  in  a  separate 
rulemaking  at  a  later  time.  The  parole 
provisions  only  apply  to  eligible  family 
members  of  an  alien  who  has  already 
been  granted  LIFE  Legalization,  and  do 
not  apply  to  LIFE  Legalization 
applicants  or  their  families. 

Description  of  Program 

What  Is  the  Difference  Between  the 
Existing  Family  Unity  Program  and  the 
Family  Unity  Provisions  of  the  LIFE  Act 
Amendments? 

The  statutory  eligibility  requirements 
imposed  on  aliens  in  order  to  qualify  for 
benefits  under  the  existing  Family  Unity 
Program  (FUP)  implementing  section 
301  of  IMNL\CT  90,  and  the  LIFE  Act 
Amendments  Family  Unity  provisions 
are  different.  In  order  to  benefit  from  the 
FUP,  the  applicant  had  to  be  the  spouse 
or  immarried  child  (under  the  age  of  21) 
of  an  alien  who  had  already  adjusted 
status  to  that  of  either  temporary  or 
permanent  resident  under  section  245A 
of  the  Act  (8  U.S.C.  1255a).  Also,  in 
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order  to  qualify,  the  FUP  applicants 
were  required  to  establish  entry  into  the 
United  States  before  May  5, 1988, 
residence  on  that  date,  continuous 
residence  in  the  United  States  since  that 
date,  and  that  a  qualifying  relationship 
with  the  legalized  alien  existed  as  of 
May  5,  1988.  8  CFR  236.12.  The  specific 
eligibility  requirements  for  aliens  who 
might  benefit  from  the  LIFE  Act 
Amendments  Family  Unity  provisions 
will  be  discussed  in  more  detail  later  in 
this  interim  rule.  In  general,  however, 
aliens  who  might  benefit  from  the  LIFE 
Act  Amendments  Family  Unity 
provisions  must  establish  entry  into  the 
United  States  before  December  1,  1988, 
residence  in  the  United  States  on 
December  1, 1988,  and  that  a  qualifying 
relationship  with  an  alien  who  is 
eligible  for  adjustment  of  status  under 
LIFE  Legalization  currently  exists.  Thus, 
while  the  old  FUP  is  focused  on 
unifying  families  that  were  in  existence 
as  of  May  5, 1988,  the  Family  Unity 
provisions  of  the  LIFE  Act  Amendments 
serve  to  benefit  only  those  families  that 
are  in  existence  after  the  date  of 
enactment  of  the  LIFE  Act 
Amendments. 

Another  difference  between  the  two 
programs  is  that  the  current  FUP 
regulations  ban  FUP  beneficiaries  from 
receiving  Federal  financial  assistance. 
Specifically,  8  CFR  236.17  states  that 
any  spouse  or  child  who  receives 
Family  Unity  benefits  through  an  alien 
who  received  lawful  temporary 
residence,  and  who  was  banned  from 
receiving  certain  public  welfare 
assistance  for  a  period  of  5  years 
piusuant  to  section  245A(h)  of  the  Act, 
is  similarly  banned  itom  receiving 
certain  public  welfare  assistance.  The 
LIFE  Act  explicitly  states  that  section 
245A(h)  of  die  Act  does  not  apply  to 
aUens  adjusting  status  under  LIFE 
Legalization.  The  inapplicability  of 
section  245A(h)  of  the  Act  to  aliens 
adjusting  status  under  LIFE 
Legalization,  however,  does  not  mean 
that  they  are  generally  eligible  for  all 
public  benefits.  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Public  Law 
104-193, 110  Stat.  2105.  as  amended, 
limits  the  eligibility  of  lawful 
permanent  residents  and  other 
"qualified  aliens,"  as  defined  by  the 
welfare  reform  law,  for  certain  Federal, 
state,  and  local  means-tested  public 
benefits.  8  U.S.C.  1601  through  1625. 
Individuals  are  encouraged  to  contact 
the  relevant  benefit-granting  agency  for 
information  about  their  eligibility  for 
public  benefit  programs. 


Ineligible  Aliens 

Who  Is  Ineligible  for  Family  Unity 
Benefits  Under  the  LIFE  Act 
Amendments? 

Pxirsuant  to  section  1504(d)  of  the 
LIFE  Act  Amendments  (and  by 
incorporation,  section  241(b)(3)(B)  of 
the  Act,  8  U.S.C.  1231(b)(3)(B)),  an  alien 
is  ineligible  for  Family  Unity  benefits  if 
the  Service  finds  or  determines  that: 

1.  The  alien  has  been  convicted  of  a 
felony  or  of  three  or  more  misdemeanors 
in  the  United  States; 

2.  The  alien  has  ordered,  incited, 
assisted,  or  otherwise  participated  in  the 
persecution  of  an  individual  because  of 
the  individual's  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion; 

3.  The  alien  has  been  convicted  by  a 
final  judgment  of  a  particularly  serious 
crime  and  is  a  danger  to  the  community 
of  the  United  States; 

4.  There  are  serious  reasons  to  beUeve 
that  the  alien  has  committed  a  serious 
nonpolitical  crime  outside  the  United 
States  before  the  alien  arrived  in  the 
United  States;  or 

5.  There  are  reasonable  grounds  to 
believe  that  the  alien  is  a  danger  to  the 
security  of  the  United  States. 

It  must  be  noted  that  under  section 
1504(a)(1)  of  the  LIFE  Act  Amendments, 
an  alien  granted  Family  Unity  benefits 
under  the  provisions  of  the  LIFE  Act 
Amendments  may  not  be  removed  on 
certain  grounds.  The  grounds  on  which 
such  an  alien  may  not  be  removed  are 
limited  to  the  following: 

1.  Section  237(a)(1)(A)  of  the  Act  (8 
U.S.C.  1227(a)(1)(A))  (aliens  who  were 
inadmissible  at  the  time  of  entry  or 
adjustment  of  status),  except  that  the 
alien  may  be  removed  if  he  or  she  is 
inadmissible  because  of  a  ground  listed 
in  section  212(a)(2)  (criminal  and 
related  grounds)  or  in  section  212(a)(3) 
(security  and  related  grounds)  of  the 
Act; 

2.  Section  237(a)(1)(B)  of  die  Act 
(aliens  present  in  the  United  States  in 
violation  of  the  Act  or  any  other  law  of 
the  United  States); 

3.  Section  237(a)(1)(C)  of  the  Act 
(aliens  who  violated  their  nonimmigrant 
status  or  violated  the  conditions  of 
entry);  or 

4.  Section  237(a)(3)(A)  of  die  Act 
(aliens  who  failed  to  comply  with  the 
change  of  address  notification 
requirements). 

Consistent  with  the  existing 
regulations  implementing  section  301  of 
IMMACT  90,  if  an  alien  is  removable  on 
a  groimd  that  is  not  protected  by  section 
1504(a)(1)  of  the  LIFE  Act  Amendments, 
the  Service  finds  that  it  would  be 
inappropriate  to  grant  Family  Unity 


benefits  to  that  alien.  Accordingly, 
aliens  in  such  circumstance  vdll  not  be 
afforded  Family  Unity  benefits. 

Filing 

How  Does  an  Alien  Who  Is  Present  in 
the  United  States  Apply  for  Benefits 
Under  the  Family  Unity  Provisions  of 
the  LIFE  Act  Amendments? 

Aliens  who  are  eligible  for  benefits 
imder  the  Family  Unity  provisions  of 
the  LIFE  Act  Amendments  and  who  are 
currenUy  residing  in  the  United  States 
should  file  a  Form  1-817.  The  Form  I- 
817  must  be  submitted  by  mail  to: 
United  States  Immigration  and 
Naturalization  Service,  Post  Office  Box 
7219,  Chicago,  IL  60607-7219.  An  alien 
who  is  eligible  for  benefits  under  the 
Family  Unity  provisions  of  the  LIFE  Act 
Amendments  and  files  a  Form  1-817  on 
or  before  May  31,  2002,  need  only 
demonstrate  that  he  or  she  has  a 
qualifying  relationship  to  an  alien  who 
is  eligible  to  apply  for  LIFE  Legalization. 
Any  Perm  1-817  that  is  filed  on  or  after 
June  1,  2002  (i.e.,  after  the  statutorily 
mandated  LIFE  Legalization  application 
period  has  ended),  must  include 
evidence  that  the  alien  through  whom 
the  applicant  is  alleging  eligibility  for 
Family  Unity  benefits  has  filed  a  Form 
1—485  pursuant  to  LIFE  Legalization.  If 
a  Form  1-817  is  submitted  on  or  before 
May  31,  2002,  but  is  not  adjudicated 
until  on  or  after  June  1 ,  2002,  the 
Service  will  request  that  the  applicant 
submit  evidence  that  the  alien  through 
whom  the  appUcant  is  alleging 
eligibility  for  Family  Unity  benefits  has 
filed  a  Form  1-485.  When  the  Form  I- 
817  is  filed,  the  alien  must  include: 

1.  The  required  fee  of  $120.00; 

2.  Four  photographs  as  described  in 
the  Form  1-817  instructions; 

3.  Dociunentary  evidence  of  his  or  her 
qualifying  relationship  to  the  alien 
eligible  for  adjustment  of  status  imder 
LIFE  Legalization; 

4.  Documentary  evidence  of  his  or  her 
entry  into  the  United  States  prior  to 
December  1. 1988; 

5.  Documentary  evidence  of  his  or  her 
residence  in  the  United  States  on 
December  1, 1988; 

6.  Documentary  evidence  that  his  or 
her  spouse  or  parent  applied  for  class 
membership  in  the  CSS,  LULAC,  or 
Zambrano  lawsuit  before  October  1, 
2000; 

7.  If  the  Form  1-817  is  filed  on  or  after 
June  1,  2002,  dociunentary  evidence 
that  his  or  her  spouse  or  parent  has  filed 
a  Form  1-485  seeking  adjustment  of 
status  under  LIFE  Legalization;  and 

8.  When  required,  a  fingerprint  fee  of 
$25.00. 

The  instructions  to  the  Form  1-817 
provide  examples  of  documents  that  can 
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be  submitted  by  an  individual  to  prove 
eligibility  under  these  provisions.  The 
instructions  also  advise  under  what 
circumstances  a  fingerprint  fee  is 
required. 

Will  the  Family  Unity  Applicants  Be 
Required  To  Appear  for  an  Interview? 

Not  every  applicant  under  the  Family 
Unity  provisions  of  the  LIFE  Act 
Amendments  will  be  required  to  appear 
before  a  Service  officer  for  an  interview. 
If,  however,  a  Service  officer  believes 
that  an  interview  would  be  necessary  to 
review  evidence  of  the  applicant's 
eligibility,  then  one  will  he  scheduled. 
The  Family  Unity  applicant  would  be 
notified  in  writing  of  the  time  and  place 
of  the  interview. 

How  Will  a  Family  Unity  Applicant 
Know  That  a  Final  Determination  has 
Been  Made  on  His  or  Her  Form  1-817? 

The  Service  will  notify  the  applicant 
in  writing  of  any  decision  made  oil  the 
Form  I-«17.  If  the  Form  1-617  is 
approved,  the  Family  Unity  beneficiary 
will  be  so  notified  and  will  receive  an 
employment  authorization  document 
(EAD).  The  EAD  will  be  vahd  for  1  year. 
If  the  Form  1-817  is  denied,  the  Family 
Unity  applicant  will  be  so  notified. 
There  is  no  appeal  from  the  denial  of  a 
Form  1-817. 

Will  a  Family  Unity  Beneficiary  Receive 
Automatic  Extensions  of  His  or  Her  EAD 
at  the  End  of  the  1-Year  Period? 

No,  the  Service  will  not  automatically 
extend  a  Family  Unity  beneficiary's 
EAD  upon  its  expiration.  The  Service  is 
in  the  process  of  finalizing  procedures 
that  must  be  followed  by  all  Family 
Unity  beneficiaries  to  extend  their 
EADs.  These  procedures  wUl  be 
discussed  in  a  separate  rulemaking  at  a 
later  time. 

Protection  From  Removal  and  Eligibility 
for  Employment 

Is  a  Family  Unity  Applicant  Entitled  to 
Emplojrment  Authorization  While  the 
Form  1-817  Is  Pending? 

No,  the  initial  filing  of  a  Form  1-817 
does  not  entitle  the  applicant  to 
employment  authorization  from  the 
Service.  If  and  when  the  applicant's 
initial  Form  1-817  is  approved,  the  alien 
will  receive  Family  Unity  benefits 
prescribed  by  law,  including 
employment  authorization. 


Is  the  Grant  of  Family  Unity  Benefits 
Under  the  LIFE  Act  Amendments  a 
Period  of  Authorized  Stay  Such  That  the 
Beneficiary  Is  Not  Accruing  Unlawful 
Presence  Within  the  Scope  of  Section 
212(a)(9)(B)  of  the  Act? 

Yes,  if  an  applicant  is  granted  Family 
Unity  benefits  pursuant  to  the  LIFE  Act 
Amendments,  he  or  she  will  be  deemed 
to  have  received  an  authorized  period  of 
stay  approved  by  the  Attorney  General. 
Such  authorized  period  of  stay  will  be 
deemed  to  begin  as  of  the  date  the  Form 
1-817  was  filed.  Accordingly,  a  Family 
Unity  beneficiary  will  not  accrue 
unlawful  presence  as  long  as  he  or  she 
retains  Family  Unity  protection.  If, 
however,  a  beneficiary  under  the  Family 
Unity  provisions  of  the  LIFE  Act 
Amendments  has  his  or  her  benefits 
terminated  by  the  Service,  the  former 
Family  Unity  beneficiary  will  begin 
accruing  unlawful  presence 
immediately  fit)m  the  date  of  such 
termination. 

Travel  Outside  the  United  States 

Is  a  Family  Unity  Applicant  Allowed  To 
Travel  Outside  the  United  States  While 
the  Form  1-817  Is  Pending? 

No,  any  applicant  who  departs  the 
United  States  while  his  or  her  Form  I- 
817  is  pending  will  be  deemed  to  have 
abemdoned  the  application  and  the 
application  will  be  denied.  If  a  Form  I- 
817  is  approved,  the  Family  Unity 
beneficiary  will  be  allowed  to  travel  to 
and  from  the  United  States  provided  he 
or  she  applies  for  advance  parole,  using 
Form  1-131,  before  departing  the  United 
States. 

Termination  of  Family  Unity  Benefits 

Can  an  Alien's  Family  Unity  Benefits 
Ever  Be  Terminated? 

Yes,  the  Service  may  terminate 
Family  Unity  benefits  whenever  the 
necessity  for  such  action  comes  to  the 
attention  of  the  Service.  The  following 
bases  of  termination  are  founded  upon 
the  grounds  of  ineligibility  for  Family 
Unity  benefits  discussed  earlier  in  this 
interim  rule.  These  grounds  for 
termination  include,  but  are  not  limited 
to: 

1.  A  determination  is  made  that 
Family  Unity  benefits  were  acquired  as 
the  result  of  fraud  or  willful 
misrepresentation  of  a  material  fiact; 

2.  "The  Family  Unity  beneficiary 
commits  an  act  or  acts  which  render 
him  or  her  ineligible  for  benefits  under 
the  LIFE  Act  Amendments  Family  Unity 
provisions;  or 

3.  The  alien,  upon  whose  status  LIFE 
Act  Family  Unity  benefits  are  based,  is 
issued  a  final  determination  of 
ineligibility  for  LIFE  Legalization; 


4.  Failiu«  of  the  alien,  upon  whose 
status  LIFE  Act  Family  Unity  benefits 
are  based,  to  apply  for  LIFE  Legalization 
within  the  statutory  application  period; 

5.  The  alien,  upon  wnose  status  LIFE 
Act  Family  Unity  benefits  are  based, 
loses  his  or  her  status  as  a  LPR; 

6.  A  qualif)ring  relationship  to  the 
alien,  upon  whose  status  LIFE  Act 
Family  Unity  benefits  are  based,  no 
longer  exists. 

"rne  LIFE  Act  Amendments  do  not 
specifically  address  the  subject  of 
termination.  However,  the  reference  in 
section  1504(a)(2)  of  the  LIFE  Act 
Amendments  to  "the  period  of  time  in 
which  protection  is  provided,"  and  the 
general  principle  that  an  agency  can  act 
through  regulation  to  fill  gaps  in  a 
statute  in  a  way  that  reasonably  gives 
effect  to  the  statutory  scheme  and 
avoids  absurd  results,  support  the 
Service's  rulemaking  to  ensure,  for 
example,  that  a  benefit  that  is 
improvidently  granted  as  a  result  of    - 
fraud  may  be  withdrawn.  The  grounds 
for  termination  include  situations  in 
which  the  principal  alien  does  not 
apply,  or  is  found  ineligible  for 
legalization.  As  the  very  name  "Family 
Unity"  implies,  a  protection  that  is 
derivatively  based  upon  another  alien 
who  has  an  opportunity  to  legalize  his 
or  her  status,  no  longer  carries  out  the 
reasonable  statutory  intention  if  that 
alien  is  ineligible  to  legalize  and  lacks 
protection  from  removal.  Rather,  this 
would  place  the  derivative  family 
members  in  a  more  advantageous 
inunigration  position  than  the  principal 
alien,  yet  in  a  limbo  situation  in  which 
they  could  not  be  removed  on  certain 
grounds  of  deportation  but  would  not 
have  any  prospect  of  adjusting  their 
status  to  lawful  permanent  residence. 
The  rule  avoids  this  absurd  result  by 
filling  the  gap  in  the  LIFE  Act 
Amendments  by  providing  reasonable 
bases  and  procedures  for  termination. 

What  Is  the  Termination  Process? 

If  the  Service  determines  that  an  alien 
who  received  benefits  pinsuant  to  the 
LIFE  Act  Amendments  Family  Unity 
provisions  is  no  longer  eligible  for  such 
benefits,  the  alien  will  be  advised  in 
writing  of  such  determination.  The  alien 
will  be  advised  of  the  Service's  intent  to 
terminate  and  df  the  reason(s)  thereof. 
The  alien  will  be  given  30  days  to 
respond  to  the  notice  of  intent  to 
terminate  and  to  submit  evidence  in  his 
or  her  behalf.  The  alien  will  then  be 
advised  in  writing  of  the  Service's  final 
determination. 

Congressional  Review  Act 

Although  this  rule  falls  under  the 
category  of  major  rule  as  that  term  is 
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defined  in  5  U.S.C.  804(2)(A),  the 
Department  finds  that  under  5  U.S.C. 
808(2)  good  cause  exists  for 
implementation  of  this  rule  on  Jime  1, 
2001.  The  reason  for  immediate 
implementation  is  as  follows:  The 
provisions  of  Public  Law  106-553, 
which  was  enacted  on  December  21, 
2000,  require  that  the  Service  publish 
implementing  regulations  not  later  than 
120  days  after  the  date  that  Public  Law 
106-553  was  enacted.  Accordingly,  the 
Service  is  required  to  issue  regulations 
immediately.  Moreover,  because  the 
application  period  prescribed  under  the 
LIFE  Act  for  eligible  aliens  to  apply  for 
adjustment  imder  section  245A  of  the 
Act,  as  modified  by  Public  Law  106- 
553,  does  not  begin  until  the  Attorney 
General  issues  this  regulation,  and  given 
the  public  interest  in  providing  these 
important  benefits  and  protections,  the 
Attorney  General  has  determined  to 
issue  this  regulation  as  an  interim  final 
rule,  effective  inunediately. 

Interim  Rule  Justification 

The  Service  is  implementing  this  rule 
on  an  interim  final  basis  with  a  request 
for  post  promulgation  conunents.  The 
provisions  of  Public  Law  106-553 
require  that  the  Attorney  General  issue 
implementing  regulations  no  later  than 
120  days  after  the  date  that  the 
legislation  was  enacted  on  December  21, 
2000.  Moreover,  section  245A(g)(3)  of 
the  Act  (8  U.S.C.  1255a(g)(3)),  which 
was  not  modified  by  Public  Law  106- 
553,  provides  that  regulations  issued 
pursuant  to  section  245A  of  the  Act  may 
be  prescribed  to  take  effect  on  an 
interim  final  basis  if  the  Attorney 
General  determines  that  it  is  necessary 
in  order  to  implement  that  section  in  a 
timely  manner.  Because  the  application 
period  prescribed  under  the  LIFE  Act 
for  eligible  aliens  to  apply  for 
adjustment  under  section  245A  of  the 
Act,  as  modified  by  Public  Law  106- 
553,  does  not  begin  until  the  Attorney 
General  issues  this  regulation,  and  given 
the  public  interest  in  providing  these 
impoftant  benefits  and  protections,  the 
Attorney  General  has  determined  that 
timely  implementation  of  the  LIFE 
Legalization  program  requires  the 
issuance  of  this  regulation  on  an  interim 
final  basis. 

Good  Cause  Exception 

The  foregoing  statutory  provisions 
notwithstanding,  the  Department  also 
finds  that  this  regulation  falls  within  the 
"good  cause"  exception  foimd  at  5 
U.S.C.  553(b)(3)(B)  and  (d)(3)  as  the 
immediate  effectiveness  of  this  rule  is 
necessary  in  order  to  allow  aliens  to 
apply  for  these  important  benefits  and 
protections  at  their  earliest  opportunity. 


Accordingly,  prior  notice  and  public 
comment  on  this  interim  rule  is 
unnecessary  and  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act 

The  Attorney  General,  in  accordance 
with  the  Regidatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
regulation  and,  by  approving  it,  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  of  the 
following  factors.  The  rule  applies  to 
individuals,  not  small  entities,  and 
allows  certain  class  action  participants 
who  entered  before  January  1, 1982,  to 
apply  for  adjustment  of  status!  It, 
therefore,  has  no  effect  on  small  entities 
as  that  term  is  defined  in  5  U.S.C. 
601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will'not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  imiquely  effect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  EnfDrcement 
Fairness  Act  of  1996 

This  rule  is  a  major  rule  as  defined  by 
section  251  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1996  (5 
U.S.C.  804).  This  rule  will  result  in  an 
effect  on  the  economy  .of: 

$152,379,000  for  2001; 

$77,352,000  for  2002;  and 

$34,260,000  for  2003. 

This  increase  is  direcUy  associated 
with  the  expected  increase  in  the 
number  of  applications  as  a  result  of 
Public  Laws  106-553  and  106-554,  and 
the  increase  in  fee  that  is  provided  for 
in  section  245A(c)(7)  of  the  Act  (8 
U.S.C.  1255a(c)(7)).  The  Service  projects 
that  in  fiscal  year  2001 ,  a  total  of 
789,000  applications  will  be  submitted 
because  of  the  LIFE  Act  Legalization 
and  Family  Unity  provisions  as  follows: 

300,000  Forms  1-485; 

150,000  Forms  1-131; 

15,000  Forms  1-193; 

300,000  Forms  1-765;  and 

24,000  Forms  1-817. 

The  Service  projects  that  in  fiscal  year 
2002,  a  total  of  568,000  applications 
will  be  submitted  as  follows: 

100,000  Forms  1^85; 

55,000  Forms  1-131; 

5,000  Forms  1-193; 

400,000  Forms  1-765;  and 

8.000  Forms  1-817. 


The  Service  projects  that  in  fiscal  year 
2003,  a  total  of  328,000  applications 
will  be  submitted  as  follows: 

100,000  Forms  1-130; 

20,000  Forms  1-131; 

200,000  Forms  1-765;  and 

8,000  Forms  1-817. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice  to  be  a 
"significant  regulatory  action  '  imder 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988:  Qvil  Justice 
Reform  -~ 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Family  Assessment 

The  Attorney  General  has  reviewed 
this  regulation  and  has  determined  that 
it  may  affect  femily  well-being  as  that 
term  is  defined  in  section  654  of  the 
Treasiuy  General  Appropriations  Act, 
1999,  Public  Law  105-277,  112  Stat. 
2681,  Div.  A.  Accordingly,  the  Attorney 
General  has  assessed  this  action  in 
accordance  with  the  criteria  specified  by 
section  654  (c)(1).  In  this  rule,  the 
Family  Unity  provisions  of  the  LIFE  Act 
Amendments  positively  affect  the 
stability  of  the  family  by  providing  a 
means  for  the  family  unit  to  remain 
intact. 

Paperwork  Reduction  Act  of  1995 

This  rule  provides  for  the  use  of  a 
new  Form  1-485  Supplement  D  and  the 
revision  of  Form  1-817.  These  forms  are 
considered  information  collection 
requirements  xmder  the  Paperwork 
Reduction  Act.  Since  the  Service  was 
required  to  publish  regulations 
implementing  Public  Law  106-553 
within  120  days  after  enactment,  the 
Service  has  requested  and  received 
emergency  review  and  clearance  by  the 
Office  of  Management  and  Budget 
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(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act.  The 
emergency  approval  is  only  valid  for 
180  days. 

A  regular  review  of  this  information 
will  also  be  undertaken.  Written 
conunents  are  encouraged  and  will  be 
accepted  until  July  31,  2001.  Submit 
comments  to:  Immigration  and 
Naturalization  Service,  Policy  Directives 
and  Instructions  Branch,  425  I  Street 
NW,  Room  4034.  Washington,  DC 
20536.  Your  comments  should  address 
one  or  more  of  the  following  points. 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Service,  in  calculating  the  overall 
burden  the  Form  1—485  supplement  D 
requirement  will  place  on  the  public, 
estimates  that  approximately  400,000 
applicants  will  apply  for  adjustment  of 
status  under  LIFE  Legalization.  The 
Service  has  estimated  that  it  takes 
applicants  five  and  one  quarter  (5.25) 
hours  to  complete  Form  1—485.  The 
Service  also  estimates  that  it  will  take 
the  applicants  approximately  one  (1) 
additional  hour  to  complete  the  Form  I- 
485  with  the  supplement  D.  As  such, 
the  Service  estimates  that  it  will  take  the 
applicants  a  total  of  six  and  one  quarter 
(6.25)  hours  to  complete  the  LIFE 
Legalization  application.  This  amounts 
to  2.5  million  total  annual  burden  hours 
for  the  collection  of  this  information. 

The  Service,  in  calculating  the  overall 
burden  the  revised  Form  1-817 
requirement  will  place  on  the  public, 
estimates  that  approximately  40,000 
applicants  will  apply  for  Family  Unity 
benefits  under  the  LIFE  Act 
Amendments.  The  Service  also 
estimates  that  it  will  take  the  applicants 
approximately  two  and  one  half  (2.5) 
hours  to  complete  the  application.  TTiis 
amounts  to  100,000  tot^  annual  burden 
hours  for  the  collection  of  this 
information. 


Additionally,  comments  regarding 
this  burden  estimate  or  any  aspect  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  be  directed 
to  the  Immigration  and  Naturalization 
Service,  Policy  Directives  and 
Instructions  Branch,  425  I  Street,  N.W., 
Room  4034,  Washington,  DC  20536; 
Attention:  Richard  A.  Sloan,  Director, 
202-514-3291. 

Listof  Subiects 

8  CFR  Part  100 

Organization  of  functions 
(Government  agencies). 

8  CFR  Part  103 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

8  CFR  Part  236 

Administrative  practice  and 
procedure.  Aliens,  Immigration. 

8  CFR  Part  245a 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  274a 

Administrative  practice  and 
procedines,  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  part  2. 
§100.4    [Amended] 

2.  Section  100.4  is  amended  in 
paragraph  (e)  by  adding  the  entry  for  the 
"Missouri  Service  Center,  Lee's  Summit, 
Missouri"  immediately  after  the  entry 
for  "Vermont  Service  Center,  St.  Albans, 
Vermont". 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

3.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552(a);  8  U.S.C. 
1101,  1103,  1201,  1252  note,  1252b,  1304, 


1356;  31  U.S.C.  9701;  E.O.  12356;  47  FR 
14874.  15557;  3  CFR,  1982  Comp.,  p.  166;  8 
CFR  part  2. 

4.  Section  103.2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)(7)(i),  to  read  as  follows: 

§  103.2    Applications,  petitions,  and  ottier 
documents. 

***** 

(a)  *  *  * 

(7)*  *  * 

(i)  General.  An  application  or  petition 
received  in  a  Service  office  shall  be 
stamped  to  show  the  time  and  date  of 
actual  receipt  and,  unless  otherwise 
specified  in  part  204  or  part  245  or  part 
245a  of  this  chapter,  shall  be  regarded 
as  properly  filed  when  so  stamped,  if  it 
is  signed  and  executed  and  the  required 
filing  fee  is  attached  or  a  waiver  of  the 
filing  fee  is  granted.  *   *   * 
***** 

5.  Section  103.7  is  amended  by 
adding  a  sentence  at  the  end  of  die  entry 
for  "Form  1-485"  in  paragraph  (b)(1),  to 
read  as  follows: 

§103.7    Fee*. 

***** 

(b)*  *  * 

(D*  *  * 

***** 

Form  1-485.  *   *  *  All  applicants 
filing  for  adjustment  under  LIFE 
Legalization  (Public  Law  106-553)  must 
pay  $330.00. 


PART  236— APPREHENSION  AND 
DETENTION  OF  INADMISSIBLE  AND 
DEPORTABLE  ALIENS;  REMOVAL  OF 
AUENS  ORDERED  REMOVED 

6.  The  authority  citation  for  part  236 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182,  1224,  1225, 
1226, 1227, 1362;  sec.  303(b)  of  Div.  C  oiPub. 
L.  No.  104-208;  8  CFR  part  2. 

7.  Section  236.14(a)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§236.14    Filing. 

(a)  *  *   *  A  Form  1-817,  Application 
for  Family  Unity  Benefits,  must  be  filed 
with  the  correct  fee  required  in 
§  103.7(b)(1)  of  this  chapter  and  die 
required  supporting  dociunentation. 
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PART  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245a  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT 

8.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103. 1255a.  and 
1255a  note. 

9.  Sections  245a.  1  through  245a.5  are 
designated  as  Subpart  A. 

10.  The  heading  for  Subpart  A  is 
added  to  read: 

Subpart  A— Immigration  Reform  and 
Control  Act  of  1986  (IRCA)  Legalization 
Provisions 

11.  Subparts  B  and  C  are  added  to 
read  as  follows: 

Subpart  B— Legal  Immigration  Family 
Equity  (UFE)  Act  Legalization  Provisions 

24Sa.lO    Definitions. 

245a.ll     Eligibility  to  adjust  to  LPR  status. 
245a.l2    Filing  and  applications. 
245a.l3    During  pendency  of  application. 
245a.l4    Application  for  class  membership 

in  the  CSS,  LULAC,  or  Zambrano 

lawsuit. 
245a.l5    Continuous  residence  in  an 

unlawful  status  since  prior  to  January  1. 

1982,  through  May  4, 1988. 
245a.l6    Continuous  physical  presence  from 

November  6, 1986,  through  May  4. 1988. 
245a.l7    Citizenship  skills. 
245a. 18    Ineligibility  and  applicability  of 

grounds  of  inadmissibility. 
245a.l9    Interviews. 
245a.20    Decisions,  appeals,  motions,  and 

certifications. 
245a.21     Confidentiality. 
245a. 22    Rescission. 
245a.23  through  245a.29     [Reserved] 

Subpart  C — LIFE  Act  Amendments  Family 
Unity  Provisions 

245a.30    Description  of  program. 

245a.31    Eligibility. 

245a.32    Ineligible  aliens. 

245a.33    Filing. 

245a.34    Protection  from  removal,  eligibility 

for  employment,  and  period  of 

authorized  stay. 
245a.35    Travel  outside  the  United  States. 
245a.36     [Reserved] 
245a.37    Termination  of  Family  Unity 

Program  benefits. 

Subpart  B — Legal  Immigration  Family 
Equity  (LIFE)  Act  Legalization 
Provisions 

§245a.10    Definitions. 

In  this  Subpart  B,  the  terms: 
Eligible  alien  means  an  alien  who, 
before  October  1,  2000,  filed  with  the 
Attorney  General  a  written  claim  for 
class  membership,  with  or  without 


filing  fee,  pursuant  to  a  court  order 
issued  in  the  case  of: 

(1)  Catholic  Social  Services,  Inc.  v. 
Meese,  vacated  sub  nom.  Reno  v. 
Catholic  Social  Services,  Inc.,  509  U.S. 
43  (1993)  [CSS); 

(2)  League  of  United  Latin  American 
Citizens  v.  INS,  vacated  sub  nom.  Reno 
v.  Catholic  Social  Services,  Inc.,  509 
U.S.  43  (1993)  [LULAQ;  or 

(3)  Zambrano  v.  INS,  vacated,  509 
U.S.  918  (1993)  [Zambrano). 

Lawful  Permanent  Resident  (LPR) 
means  the  status  of  having  been 
lawfully  accorded  the  privilege  of 
residing  permanently  in  the  United 
States  as  an  immigrant  in  accordance 
with  the  immigration  laws,  such  status 
not  having  changed. 

LIFE  Act  means  the  Legal  Immigration 
Family  Equity  Act  and  the  LIFE  Act 
Amendments  of  2000. 

LIFE  Legalization  means  the 
provisions  of  section  1104  of  the  LIFE 
Act  and  section  1503  of  the  LIFE  Act 
Amendments. 

Prima  facie  means  eligibility  is 
established  if  an  "eligible  alien" 
presents  a  properly  filed  and  completed 
Form  1-485  and  specific  factual 
information  which  in  the  absence  of 
rebuttal  will  establish  a  claim  of 
eligibility  imder  this  Subpart  B. 

§245a.11    Eligibility  to  adjust  to  LPR 
status. 

An  eligible  alien,  as  defined  in 
§  245a.  10,  may  adjust  status  to  LPR 
status  imder  LIFE  Legalization  if: 

(a)  He  or  she  properly  files,  with  fee, 
Form  1-485,  Application  to  Register 
Permanent  Residence  or  Adjust  Status, 
with  the  Service  during  the  application 
period  beginning  June  1,  2001,  and 
ending  May  31,2002; 

(b)  He  or  she  entered  the  United 
States  before  January  1, 1982,  and 
resided  continuously  in  the  United 
States  in  an  unlawful  status  since  that 
date  through  May  4.  1988; 

(c)  He  or  she  was  continuously 
physically  present  in  the  United  States 
during  the  period  beginning  on 
November  6, 1986,  and  ending  on  May 
4, 1988: 

(d)  He  or  she  is  not  inadmissible  to 
the  United  States  for  permanent 
residence  imder  any  provisions  of 
section  212(a)  of  the  Act,  except  as 
provided  in  §  245a.l8,  and  that  he  or 
she: 

(1)  Has  not  been  convicted  of  any 
felony  or  of  three  or  more  misdemeanors 
committed  in  the  United  States; 

(2)  Has  not  assisted  in  the  persecution 
of  any  person  or  persons  on  account  of 
race,  religion,  nationality,  membership 
in  a  particular  social  group,  or  political 
opinion;  and 


(3)  Is  registered  or  registering  under 
the  Military  Selective  Service  Act,  if  the 
alien  is  required  to  be  so  registered;  and 

(e)  He  or  she  can  demonstrate  basic 
citizenship  skills. 

§245a.12    Filing  and  applications. 

(a)  When  to  file.  The  application 
period  begins  on  June  1,  2001,  and  ends 
on  May  31,  2002.  To  benefit  from  the 
provisions  of  LIFE  Legalization,  an  alien 
must  properly  file  an  application  for 
adjustment  of  status.  Form  1-485,  with 
appropriate  fee,  to  the  Service  during 
tl^s  1-year  application  period  as 
described  in  this  section.  All 
applications,  whether  filed  in  the 
United  States  or  filed  from  abroad,  must 
be  postmarked  on  or  before  May  31, 
2002,  to  be  considered  timely  filed. 

(1)  If  the  postmark  is  illegible  or 
missing,  and  the  application  was  mailed 
from  within  the  United  States,  the 
Service  vdll  consider  the  application  to 
be  timely  filed  if  it  is  received  on  or 
before  June  3,  2002. 

(2)  If  the  postmark  is  illegible  or 
missing,  and  the  application  was  mailed 
from  outside  the  United  States,  the 
Service  will  consider  the  application  to 
be  timely  filed  if  it  is  received  on  or 
before  June  14,  2002. 

(3)  If  the  postmark  is  made  by  other 
than  the  United  States  Post  Office,  and 
is  filed  from  within  the  United  States, 
the  application  must  bear  a  date  on  or 
before  May  31,  2002,  and  must  be 
received  on  or  before  June  3,  2002. 

(4)  If  an  application  filed  from  within 
the  United  States  bears  a  postmark  that 
was  made  by  other  than  the  United 
States  Post  Office,  bears  a  date  on  or 
before  May  31,  2002,  and  is  received 
after  June  3,  2002,  the  alien  must 
establish: 

(i)  That  the  application  was  actually 
deposited  in  the  mail  before  the  last 
collection  of  the  mail  from  the  place  of 
deposit  which  was  postmarked  by  the 
United  States  Post  Office  May  31,  2002; 
and 

(ii)  That  the  delay  in  receiving  the 
application  was  due  to  a  delay  in  the 
transmission  of  the  mail;  and 

(iii)  The  cause  of  such  delay. 

(5)  If  an  application  filed  irom  within 
the  United  States  bears  both  a  postmaiiL 
that  was  made  by  other  than  the  United 
States  Post  Office  and  a  postmark  that 
was  made  by  the  United  States  Post 
Office,  the  Service  shall  disregard  the 
postmark  that  was  made  by  other  than 
the  United  States  Post  Office. 

"  (6)  If  an  application  filed  from  abroad 
bears  both  a  foreign  postmark  and  a 
postmark  that  was  subsequently  made 
by  the  United  States  Post  Office,  the 
Service  shall  disregard  the  postmark 
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that  was  made  by  the  United  States  Post 
Office. 

(7)  In  all  instances,  the  burden  of 
proof  is  on  the  applicant  to  establish 
timely  filing  of  an  application  for  LIFE 
Legalization. 

(b)  Filing  of  applications  in  the  United 
States.  The  Service  has  jurisdiction  over 
all  applications  for  the  benefits  of  LIFE 
Legalization  under  this  Subpart  B.  All 
applications  filed  with  the  Service  for 
the  benefits  of  LIFE  Legalization  must 
be  submitted  by  mail  to  the  Service. 
After  proper  filing  of  the  application, 
the  Service  will  instruct  the  applicant  to 
appear  for  fingerprinting  as  prescribed 
in  §  103.2(e)  of  this  chapter.  The 
Director  of  the  Missouri  Service  Center 
shall  have  jurisdiction  over  all 
applications  filed  with  the  Service  for 
LIFE  Legalization  adjustment  of  status, 
imless  the  Director  refers  the  applicant 
for  a  personal  interview  at  a  local 
Service  office  as  provided  in  §  245a.  19. 

(1)  Aliens  in  exclusion,  deportation, 
or  removal  proceedings,  or  who  have  a 
pending  motion  to  reopen  or  motion  to 
reconsider.  An  alien  who  is  prima  facie 
eligible  for  adjustment  of  status  under 
LIFE  Legalization  who  is  in  exclusion, 
deportation,  or  removal  proceedings 
before  the  Immigration  Court  or  the 
Board  of  Immigration  Appeals  (Board), 
or  who  is  awaiting  adjudication  of  a 
motion  to  reopen  or  motion  to 
reconsider  filed  with  the  Immigration 
Court  of  the  Board,  may  request  that  the 
proceedings  be  administratively  closed 
or  that  the  motion  filed  be  indefinitely 
continued,  in  order  to  allow  the  alien  to 
pursue  a  LIFE  Legalization  application 
with  the  Service.  In  the  request  to 
administratively  close  the  matter  or 
indefinitely  continue  the  motion,  the 
alien  must  include  documents 
demonstrating  prima  facie  eligibility  for 
the  relief,  and  proof  that  the  application 
for  relief  had  been  properly  filed  with 
the  Service  as  prescribed  in  this  section. 
With  the  concurrence  of  Service 
counsel,  if  the  alien  appears  eligible  to 
file  for  reUef  under  IIFE  Legaliziation, 
the  Immigration  Court  or  the  Board, 
whichever  has  jiuisdiction,  shall 
administratively  close  the  proceeding  or 
continue  the  motion  indefinitely. 

(2)  If  an  alien  has  a  matter  before  the 
Immigration  Coiul  or  the  Board  that  has 
been  administratively  closed  for  reasons 
imrelated  to  this  Subpart  B.  the  alien 
may  apply  before  the  Service  for  LIFE 
Legalization  adjustment  of  status. 

(3)  Aliens  with  final  orders  of 
exclusion,  deportation,  or  removal.  An 
alien,  who  is  prima  facie  eligible  for 
adjustment  of  status  under  LIFE 
Legalization,  and  who  is  subject  to  a 
final  order  of  exclusion,  deportation,  or 


removal,  may  apply  to  the  Service  for 
LIFE  Legalization  adjustment. 

(c)  Filing  of  applications  from  outside 
the  United  States.  An  applicant  for  LIFE 
Legalization  may  file  an  application  for 
LIFE  Legalization  from  abroad.  An 
application  for  LIFE  Legalization  filed 
from  outside  the  United  States  shall  be 
submitted  by  mail  to  the  Service 
according  to  the  instructions  on  the 
application.  The  Missouri  Service 
Center  Director  shall  have  jurisdiction 
over  all  applications  filed  with  the 
Service  for  LIFE  Legalization  adjustment 
of  status.  After  reviewing  the 
application  and  all  evidence  with  the 
application,  the  Service  shall  notify  the 
applicant  of  any  further  requests  for 
evidence  regarding  the  application  and, 
if  eligible,  how  an  interview  will  be 
conducted. 

(d)  Application  and  supporting 
documentation.  Each  applicant  for  LIFE 
Legalization  adjustment  of  status  must 
file  Form  1-485.  An  applicant  should 
complete  Part  2  of  Form  1-485  by 
checking  box  "h — other"  and  writing 
"LIFE  Legalization"  next  to  that  blodi. 
Each  application  must  be  accompanied 
by: 

(1)  The  $330  application  fee. 

(2)  The  $25  fee  for  fingerprinting  if 
the  applicant  is  between  the  ages  of  14 
and  75. 

(3)  Evidence  to  establish  identity, 
such  as  a  passport,  birth  certificate,  any 
national  identity  dociunent  from  the 
alien's  country  of  origin  bearing  photo 
and  fingerprint,  driver's  license  or 
similar  document  issued  by  a  state  if  it 
contains  a  photo,  or  baptismal  record/ 
marriage  certificate. 

(4)  A  completed  Form  G-325A, 
Biographic  Information  Sheet,  if  the 
applicant  is  between  the  ages  of  14  and 
79. 

(5)  A  report  of  medical  examination, 
as  specified  in  §  245.5  of  this  chapter. 

(6)  Two  photographs,  as  described  in 
the  instructions  to  Form  1—485. 

(7)  Proof  of  application  for  class 
membership  in  CSS,  LULAC,  or 
Zambrano  class  action  lawsuits  as 
described  in  §  245a.l4. 

(8)  Proof  of  continuous  residence  in 
an  luilawful  status  since  prior  to  January 
1,  1982,  through  May  4,  1988,  as 
described  in  §  245a.l5. 

(9)  Proof  of  continuous  physical 
presence  from  November  6, 1986, 
through  May  4, 1988,  as  described  in 
§245a.l6. 

(10)  Proof  of  citizenship  skills  as 
described  in  §  245a.l7. 

(e)  Burden  of  proof.  An  alien  applying 
for  adjustment  of  status  under  this  part 
has  the  biuden  of  proving  by  a 
preponderance  of  the  evidence  that  he 
or  she  has  resided  in  the  United  States 


for  the  requisite  periods,  is  admissible 
to  the  United  States  under  the 
provisions  of  section  212(a)  of  the  Act. 
and  is  otherwise  eligible  for  adjustment 
of  status  under  this  Subpart  B.  The 
inference  to  be  drawn  firom  the 
documentation  provided  shall  depend 
on  the  extent  of  the  documentation,  its 
credibility  and  amenability  to 
verification  as  set  forth  in  paragraph  (f) 
of  this  section. 

(f)  Evidence.  The  Sufficiency  of  all 
evidence  produced  by  the  applicant  will 
be  judged  according  to  its  probative 
value  and  credibility.  To  meet  his  or  her 
burden  of  proof,  an  applicant  must 
provide  evidence  of  eligibility  apart 
from  his  or  her  own  testimony.  In 
judging  the  probative  value  and 
credibility  of  the  evidence  submitted, 
greater  weight  will  be  given  to  the 
submission  of  original  dociunentation. 

(g)  Secondary  evidence.  Except  as 
otherwise  provided  in  this  paragraph,  if 
the  primary  evidence  required  in  this 
Subpart  B  is  unavailable,  church  or 
school  records,  or  other  secondary 
evidence  pertinent  to  the  facts  in  issue, 
may  be  submitted.  If  such  documents 
are  unavailable,  statements  or  other 
relevant  dociunents  may  be  submitted. 
In  adjudicating  the  application  for  LIFE 
Legalization  adjustment  of  status,  the 
Service  shall  determine  the  weight  to  be 
given  such  secondary  evidence. 
Secondary  evidence  may  not  be 
submitted  in  lieu  of  the  dociunentation 
specified  in  paragraph  (d)(3)  of  this 
section.  However,  subject  to  verification 
by  the  Service,  if  the  evidence  required 
to  be  submitted  by  the  applicant  is 
already  contained  in  the  Service's  file 
relating  to  the  applicant,  the  applicant 
may  submit  a  statement  to  that  effect  in 
lieu  of  the  actual  documentation. 

§  245a.1 3    During  pendency  of  application, 
(a)  In  general.  When  an  eligible  alien 
in  the  United  States  submits  a  prima 
facie  application  for  adjustment  of 
status  imder  LIFE  Legalization  during 
the  application  period,  until  a  final 
determination  on  his  or  her  application 
has  been  made,  the  applicant: 

(1)  May  not  be  deported  or  removed 
from  the  United  States:  ' 

(2)  Is  authorized  to  engage  in 
emplojmient  in  the  United  States  and  is 
provided  with  an  "employment 
authorized"  endorsement  or  other 
appropriate  work  permit;  and 

(3)  Is  allowed  to  travel  and  return  to 
the  United  States  as  described  at 
paragraph  (e)  of  this  section.  Any 
domestic  LIFE  Legalization  applicant 
who  departs  the  United  States  while  his 
or  her  application  is  pending  without 
advance  parole  may  be  denied  re- 
admission  to  the  United  States  as 
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described  at  paragraph  (e)  of  this 
section. 

(b)  Determination  of  filing  of  claim  for 
class  membership.  With  respect  to  each 
LIFE  Legalization  application  for 
adjustment  of  status  that  is  properly 
filed  luider  this  Subpart  B  during  the 
application  period,  die  Service  will  first 
determine  whether  or  not  the  applicant 
is  an  "eligible  alien"  as  defined  under 

$  245a.  10  of  this  Subpart  B  by  virtue  of 
having  filed  with  the  Service  a  claim  of 
class  membership  in  the  CSS,  LULAC, 
or  Zambiano  lawsuit  before  October  1, 
2000.  If  the  Service's  records  indicate, 
or  if  the  evidence  submitted  by  the 
applicant  with  the  application 
establishes,  that  the  alien  had  filed  the 
requisite  claim  of  class  membership 
before  October  1 ,  2000,  then  the  Service 
will  proceed  to  adjudicate  the 
application  under  the  remaining 
standards  of  eligibility. 

(c)  Prima  facie  eligibility.  Unless  the 
Service  has  evidence  indicating 
ineligibility  due  to  criminal  grounds  of 
inadmissibility,  an  application  for 
adjustment  of  status  shall  be  treated  as 
a  prima  &cie  application  during  the 
pendency  of  application,  until  the 
Service  has  made  a  final  determination 
on  the  application,  if: 

(1)  The  application  was  properly  filed 
under  this  Subpart  B  during  the 
application  period;  and 

(2)  The  applicant  establishes  that  he 
or  she  filed  the  requisite  claim  for  class 
membership  in  the  CSS,  LULAC,  or 
Zambrano  lawsuit. 

(d)  Authorization  to  be  employed  in 
the  United  States  while  the  application 
is  pending. 

(1)  Application  for  employment 
authorization.  An  applicant  for 
adjustment  of  status  under  LIFE 
Legalization  who  wishes  to  obtain 
initial  or  continued  employment 
authorization  during  the  pendency  of 
the  adjustment  application  must  file  a 
Form  1-765,  Application  for 
Employment  Authorization,  with  the 
Service,  including  the  fee  as  set  forth  in 
§  103.7(b)(1)  of  this  chapter.  The 
applicant  may  submit  Form  1-765  either 
concurrently  with  or  subsequent  to  the 
filing  of  the  application  for  adjustment 
of  status  benefits  on  Form  1-485. 

(2)  Adjudication  and  issuance.  Until 
a  final  determination  on  the  application 
has  been  made,  an  eligible  alien  who 
submits  a  prima  facie  application  for 
adjustment  of  status  under  this  Subpart 
B  shall  be  authorized  to  engage  in 
employment  in  the  United  States  and  be 
provided  with  an  "emplojmaent 
authorized"  endorsement  or  other 
appropriate  work  permit  in  accordance 
with  §  274a.l2(c)(24)  of  this  chapter.  An 
alien  shall  not  be  granted  employment 


authorization  pursuant  to  LIFE 
Legalization  until  he  or  she  has 
submitted  a  prima  facie  application  for 
adjustment  of  status  under  this  Subpart 
B.  If  the  Service  finds  that  additional 
evidence  is  required  from  the  alien  in 
order  to  establish  prima  facie  eligibility 
for  LIFE  Legalization,  the  Service  shall 
request  such  evidence  from  the  alien  in 
writing.  Nothing  in  this  section  shall 
preclude  an  applicant  for  adjustment  of 
status  under  LD^  Legalization  bom 
being  granted  an  initial  employment 
authorization  or  an  extension  of 
employment  authorization  under  any 
other  provision  of  law  or  regulation  for 
which  the  alien  may  be  eligible. 

(e)  Travel  while  tne  application  is 
pending.  This  paragraph  is  authorized 
by  section  1104(c)(3)  of  the  LIFE  Act 
relating  to  the  ability  of  an  alien  to 
travel  abroad  and  return  to  the  United 
States  while  his  or  her  LIFE  Legalization 
adjustment  application  is  pending. 
Parole  authority  is  granted  to  the 
Missouri  Service  Center  Director  for  the 
purposes  described  in  this  section  and 
may  only  be  exercised  pursuant  to  the 
standards  prescribed  in  section 
212(d)(5)  of  die  Act.  Nothing  in  this 
section  shall  preclude  an  applicant  for 
adjustment  of  status  under  LIFE 
Legalization  from  being  granted  advance 
parole  or  admission  into  the  United 
States  under  any  other  provision  of  law 
or  regulation  for  which  the  alien  may  be 
eligible. 

(1)  An  applicant  for  LIFE  Legalization 
benefits  applying  from  the  United  States 
should  file,  with  his  or  her  application 
for  adjustment,  a  Form  1-131, 
Application  for  Travel  Document,  with 
fee  as  set  forth  in  §  103.7(b)(1)  of  this 
chapter.  The  Service  shall  approve  the 
Form  1-131  and  issue  an  advance  parole 
document,  unless  the  Service  finds  that 
the  alien's  application  does  not 
establish  a  prima  facie  claim  to 
adjustment  of  status  under  LIFE   ~ 
Legalization. 

(2)  If  an  alien  travels  abroad  and 
returns  to  the  United  States  with  a  grant 
of  advance  parole,  the  Service  shall 
presume  that  the  alien  is  entiUed  to 
return  under  section  1104(c)(3)(B)  of  the 
LIFE  Act,  unless,  in  a  removal  or 
expedited  removal  proceeding,  the 
Service  shows  by  a  preponderance  of 
the  evidence,  that  one  or  more  of  the 
provisions  of  §  245a.ll(d)  makes  the 
alien  ineligible  for  adjustment  of  status 
under  LIFE  Legalization. 

(3)  If  an  alien  travels  abroad  and 
returns  without  a  grant  of  advance 
parole,  he  or  she  shall  be  denied 
admission  and  shall  be  subject  to 
removal  or  expedited  removal  unless 
the  alien  establishes,  clearly  and  beyond 
doubt,  that: 


(i)-He  or  she  filed  an  application  for 
adjustment  pursuant  to  LIFE 
Legalization  during  the  application 
period  that  presented  a  prima  facie 
claim  to  adjustment  of  status  under  LIFE 
Legalization;  and, 

(ii)  His  or  her  absence  was  either  a 
brief  and  casual  trip  consistent  with  an 
intention  on  the  alien's  part  to  pursue 
his  or  her  LIFE  Legalization  adjustment 
application,  or  was  a  brief  temporary 
trip  that  occurred  because  of  the  alien's 
need  to  tend  to  &mily  obligations 
relating  to  a  close  relative's  death  or 
illness  or  similar  family  need.  A  single 
absence  fitim  the  United  States  of  more 
than  thirty  (30)  days  or  an  aggregate  of 
all  absences  exceeding  ninety  (90)  days 
shaU  not  be  deemed  to  be  a  brief  and 
casual  trip  unless  the  alien  can  establish 
that  due  to  emergent  reasons,  his  or  her 
return  to  the  United  States  could  not  be 
accomplished  within  the  time  period(s) 
allowed. 

(4)  An  applicant  for  LIFE  Legalization 
benefits  who  applies  for  admission  into 
the  United  States  shall  not  be  subject  to 
the  provisions  of  section  212(a)(9)(B)  of 
die  Act. 

(5)  Denial  of  admission  under  this 
section  is  not  a  denial  of  the  alien's 
application  for  adjustment.  The  alien 
may  continue  to  pursue  his  or  her 
Application  for  adjustment  fiom  abroad, 
and  may  also  appeal  any  denial  of  such 
application  frtim  abroad.  Such 
application  shall  be  adjudicated  in  the 
same  manner  as  other  applications  filed 
bom  abroad. 

(f)  Stay  affinal  order  of  exclusion, 
deportation,  or  removal.  The  filing  of  a 
LIFE  Legalization  adjustment 
application  on  or  after  June  1,  2001,  and 
on  or  before  May  31,  2002,  stays  the 
execution  of  any  final  order  of 
exclusion,  deportation  or  removal.  This 
stay  shall  remain  in  effect  until  there  is 
a  final  decision  on  the  LIFE  Legalization 
application,  unless  the  district  director 
who  intends  to  execute  the  order  makes 
a  formal  determination  that  the 
applicant  does  not  present  a  prima  facie 
claim  to  LIFE  Legalization  eligibility 
piu-suant  to  §§  245a.l8(a)(l)  or  (a)(2).  or 
§§  245.18a(c)(2){i),  (c){2)(ii),  or  (c)(2)(iii), 
and  serves  the  applicant  with  a  written 
decision  explaining  the  reason  for  this 
determination.  Any  such  stay 
determination  by  the  district  director  is 
not  appealable.  Neither  an  Immigration 
Judge  nor  the  Board  has  jurisdiction  to 
adjudicate  an  application  for  stay  of 
execution  of  an  exclusion,  deportation, 
or  removal  order,  on  the  basis  of  the 
alien's  having  filed  a  UFE  Legalization 
adjustment  application. 
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§245a.14    Application  for  class 
membership  in  the  CSS,  LULAC,  or 
Zambrano  lawsuK. 

The  Service  will  first  determine 
whether  an  alien  filed  a  written  claim 
for  class  membership  in  the  CSS, 
LULAC,  or  Zambrano  lawsuit  as 
reflected  in  the  Service's  indices,  a 
review  of  the  alien's  administrative  file 
with  the  Service,  and  by  all  evidence 
provided  by  the  alien.  An  alien  must 
provide  with  the  application  for  LIFE 
Legalization  evidence  establishing  that, 
before  October  1,  2000,  he  or  she  was  a 
class  member  applicant  in  the  CSS, 
LULAC,  or  Zambrano  lawsuit.  An  alien 
should  include  as  many  forms  of 
evidence  as  the  alien  has  available  to 
him  or  her.  Such  forms  of  evidence 
include,  but  are  not  limited  to: 

(a)  An  Employment  Authorization 
Docimient  (EAD)  or  other  employment 
document  issued  by  the  Service 
pursuant  to  the  alien's  class 
membership  in  the  CSS,  LULAC,  or 
Zambrano  lawsuit  (if  a  photocopy  of  the 
EAD  is  submitted,  the  alien's  name,  A- 
number,  issuance  date,  and  expiration 
date  should  be  clearly  visible); 

(b)  Service  document(s)  addressed  to 
the  alien,  or  his  or  her  representative, 
granting  or  denying  the  class 
membership,  which  includes  date, 
alien's  name  and  A-number; 

(c)  The  questionnaire  for  class 
member  applicant  under  CSS,  LULAC, 
or  Zambrano  submitted  with  the  class 
membership  application,  which 
includes  date,  alien's  full  name  and  date 
of  birth; 

(d)  Service  doc\mient(s)  addressed  to 
the  alien,  or  his  or  her  representative, 
discussing  matters  pursuant  to  the  class 
membership  application,  which 
includes  date,  alien's  name  and  A- 
niunber.  These  include,  but  are  not 
limited  to  the  following: 

(1)  Form  1-512,  Parole  authorization, 
or  denial  of  such; 

(2)  Form  1-221,  Order  to  Show  Cause; 

(3)  Form  I-«62,  Notice  to  Appear; 

(4)  Final  order  of  removal  or 
deportation; 

(5)  Request  for  evidence  letter  (RFE); 
or 

(6)  Form  1-687  submitted  with  the 
class  membership  application. 

(e)  Any  other  relevant  document(s). 

§  245a.15    Continuous  residence  In  an 
unlawful  status  since  prior  to  January  1, 
1962,  through  May  4, 1988. 

(a)  General.  The  Service  will 
determine  whether  an  alien  entered  the 
United  States  before  January  1,  1982, 
and  resided  in  continuous  unlawful 
status  since  such  date  through  May  4, 
1988,  based  on  the  evidence  provided 
by  the  alien.  An  alien  must  provide  with 


the  application  for  LIFE  Legalization 
evidence  establishing  that  he  or  she 
entered  the  United  States  before  January 
1, 1982,  and  resided  in  continuous 
unlawful  status  since  that  date  through 
Mav  4, 1988. 

(b)  Evidence. 

(1)  A  list  of  evidence  that  may 
establish  an  alien's  continuous 
residence  in  the  United  States  can  be 
found  at  §  245a.2(d)(3). 

(2)  The  following  evidence  may 
establish  an  alien's  unlawful  status  in 
the  United  States: 

(i)  Form  1-94,  Arrival-Departure 
Record; 

(ii)  Form  I-20A-B,  Certificate  of 
Eligibility  for  Nonimmigrant  (F-1) 
Student  Status — For  Academic  and 
Language  Students; 

(iii)  Form  IAP-66.  Certificate  of 
Eligibility  for  Exchange  Visitor  Status; 

(iv)  A  passport;  or 

(v)  Nonimmigrant  visa(s)  issued  to  the 
alien. 

(c)  Continuous  residence.  An  alien 
shall  be  regarded  as  having  resided 
continuously  in  the  United  States  if: 

(1)  No  single  absence  from  the  United 
States  has  exceeded  forty-five  (45)  days, 
and  the  aggregate  of  all  absences  has  not 
exceeded  one  hundred  and  eighty  (180) 
days  between  January  1, 1982,  and  May 
4, 1988,  unless  the  alien  can  establish 
that  due  to  emergent  reasons,  his  or  her 
return  to  the  United  States  could  not  be 
accomplished  within  the  time  period 
allowed; 

(2)  The  alien  was  maintaining 
residence  in  the  United  States;  and 

(3)  The  alien's  departiire  from  the 
United  States  was  not  based  on  an  order 
of  deportation. 

(d)  Unlawful  status.  The  following 
categories  of  aliens,  who  are  otherwise 
eligible  to  adjust  to  LPR  status  pursuant 
to  LIFE  Legalization,  may  file  for 
adjustment  of  status  provided  they 
resided  continuously  in  the  United 
States  in  an  unlawful  status  since  prior 
to  January  1,  1982,  through  May  4,  1988: 

(1)  An  eligible  alien  who  entered  the 
United  States  without  inspection  prior 
to  January  1, 1982. 

(2)  Nonimmigrants.  An  eligible  alien 
who  entered  the  United  States  as  a 
nonimmigrant  before  January  1, 1982, 
whose  authorized  period  of  admission 
as  a  nonimmigrant  expired  before 
January  1,  1982,  through  the  passage  of 
time,  or  whose  unlawful  status  was 
known  to  the  Government  before 
January  1, 1982.  Known  to  the 
Govenmient  means  documentation 
existing  in  one  or  more  Federal 
Govenunent  agencies'  files  such  that 
when  such  document  is  taken  as  a 
whole,  it  warrants  a  finding  that  the 
alien's  status  in  the  United  States  was 


imlawful.  Any  absence  of  mandatory 
annual  and/or  quarterly  registration 
reports  from  Federal  Government  files 
does  not  warrant  a  finding  that  the 
alien's  unlawful  status  was  known  to 
the  Government. 

(i)  AorG  nonimmigmnts.  An  eligible 
alien  who  entered  the  United  States  for 
duration  of  status  (D/S)  in  one  of  the 
following  nonimmigrant  classes,  A-1, 
A-2,  G-1,  G-2,  G-3  or  G-4,  whose 
qualifying  employment  terminated  or 
who  ceased  to  be  recognized  by  the 
Department  of  State  as  being  entitied  to 
such  classification  prior  to  January  1, 
1982.  A  dependent  family  member  may 
be  considered  a  member  of  this  class  if 
the  dependent  family  member  was  also 
in  A  or  G  status  when  the  principal  A 
or  G  alien's  status  terminated  or  ceased 
to  be  recognized  by  the  Department  of 
State. 

(ii)  F  nonimmigrants.  An  eligible  alien 
who  entered  the  United  States  for  D/S 
in  one  of  the  following  nonimmigrant 
classes,  F-1  or  F-2,  who  completed  a 
full  course  of  study,  including  practical 
training,  and  whose  time  period,  if  any, 
to  depart  the  United  States  after 
completion  of  study  expired  prior  to 
January  1, 1982.  A  dependent  F-2  alien 
otherwise  eligible  who  was  admitted 
into  the  United  States  with  a  specific 
time  period,  as  opposed  to  duration  of 
status,  docimient ed  on  Form  1-94, 
Arrival-Departure  Record,  that  extended 
beyond  January  1, 1982,  is  considered 
eligible  if  the  principal  F-1  alien  is 
foimd  eligible. 

(iii)  Nonimmigrant  exchange  visitors. 
An  eligible  alien  who  was  at  any  time 
a  nonimmigrant  exchange  alien  (as 
defined  in  section  101(a)(15)(J)  of  the 
Act),  who  entered  the  United  States 
before  January  1, 1982,  and  who: 

(A)  Was  not  subject  to  the  2 -year 
foreign  residence  requirement  of  section 
212(e)  ofthe  Act;  or 

(B)  Has  fulfilled  the  2-year  foreign 
residence  requirement  of  section  212(e) 
of  the  Act;  or 

(C)  Has  received  a  waiver  for  the  2- 
year  foreign  residence  requirement  of 
section  212(e)  ofthe  Act. 

(3)  Asylum  applicants.  An  eligible 
alien  who  filed  an  asylum  application 
prior  to  January  1, 1982,  and  whose 
application  was  subsequently  denied  or 
whose  application  was  not  decided  by 
May  4, 1988. 

(4)  Aliens  considered  to  be  in 
unlawful  status.  Aliens  who  were 
present  in  the  United  States  in  one  of 
the  following  categories  were 
considered  to  be  in  unlawful  status: 

(i)  An  eligible  alien  who  was  granted 
voluntary  departure,  voluntary  return, 
extended  voluntary  departure,  or  placed 


Federal  Register /Vol.  66,  No.  106 /Friday,  June  1,  2001 /Rules  and  Regulations  29677 


in  deferred  action  category  by  the 
Service  prior  to  January  1, 1982. 

(ii)  An  eligible  alien  who  is  a  Cuban 
or  Haitian  entrant  (as  described  in 
paragraph  (1)  or  (2)(A)  of  section  501(e) 
of  Public  Law  96-422  and  at  §  212.5(g) 
of  this  chapter),  who  entered  the  United 
States  before  January  1, 1982.  Pursuant 
to  section  1104(c)(2)(B)(iv)  ofthe  LIFE 
Act,  such  alien  is  considered  to  be  in  an 
imlawful  status  in  the  United  States. 

(iii)  An  eligible  alien  who  was  paroled 
into  the  United  States  prior  to  Janu*y 
1, 1982,  and  whose  parole  status 
terminated  prior  to  January  1,  1982. 

(iv)  An  eligible  alien  who  entered  the 
I  United  States  before  January  1, 1982, 
and  whose  entries  to  the  United  States 
subsequent  to  January  1,  1982,  were  not 
documented  on  Form  1-94. 

§245a.16    Continuous  physical  presence 
from  November  6, 1986,  through  May  4, 
1988. 

(a)  The  Service  will  determine 
whether  an  alien  was  continuously 
physically  present  in  the  United  States 
from  November  6, 1986,  through  May  4, 
1988,  based  on  the  evidence  provided 
by  the  alien.  An  alien  must  provide  with 
the  application  evidence  establishing 
his  or  her  continuous  physical  presence 
in  the  United  States  from  November  6, 
1986,  through  May  4,  1988.  Evidence 
establishing  the  alien's  continuous 
physical  presence  in  the  United  States 
horn  November  6, 1986,  to  May  4, 1988, 
may  consist  of  any  documentation 
issued  by  any  governmental  or 
nongovernmental  authority,  provided 
such  evidence  bears  the  name  of  the 
applicant,  was  dated  at  the  time  it  was 
issued,  and  bears  the  signature,  seal,  or 
other  authenticating  instrument  of  the 
authorized  representative  of  the  issuing 
authority,  if  the  document  would 
normally  contain  such  authenticating 
instnmient. 

(b)  For  purposes  of  this  section,  an 
alien  shall  not  be  considered  to  have 
failed  to  maintain  continuous  physical 
presence  in  the  United  States  by  virtue 
of  brief,  casual,  and  innocent  absences 
from  the  United  States.  Also,  brief, 
casual,  and  innocent  absences  from  the 
United  States  are  not  limited  to 
absences  with  advance  parole.  Brief, 
casual,  and  innocent  absence(s)  as  used 
in  this  paragraph  means  temporary, 
occasional  trips  abroad  as  long  as  the 
purpose  of  the  absence  from  the  United 
States  was  consistent  with  the  policies 
reflected  in  the  immigration  laws  of  the 
United  States.  A  single  absence  from  the 
United  States  of  more  than  thirty  (30) 
days  or  an  aggregate  of  all  absences 
exceeding  ninety  (90)  days  shall  not  be 
deemed  to  be  a  brief,  casual,  and 
innocent  absence  unless  the  alien  had 


advance  parole  or  the  alien  can  establish 
that  due  to  emergent  reasons,  his  or  her 
return  to  the  United  States  could  not  be 
accomplished  within  the  time  period(s) 
allowed. 

(c)  An  alien  who  has  been  absent  &t>m 
the  United  States  in  accordance  with  the 
Service's  advance  parole  procedures 
shall  not  be  considered  as  having 
interrupted  his  or  her  continuous 
physical  presence  as  required  at  the 
time  of  filing  an  application  imder  this 
section. 

S245a.17    CMzmshlp  skills. 

(a)  Requirements.  Applicants  for 
adjustment  under  LIFE  Legalization 
must  meet  the  requirements  of  section 
312(a)  ofthe  Act  (8  U.S.C.  1423(a)) 
(relating  to  minimal  understanding  of 
ordinary  English  and  a  knowledge  and 
understanding  of  the  history  and 
government  ofthe  United  States). 
Unless  an  exception  under  paragraph  (c) 
of  this  section  applies  to  the  applicant, 
LIFE  Legalization  applicants  must 
establish  that: 

(1)  He  or  she  has  complied  with  the 
same  requirements  as  those  listed  for 
naturalization  applicants  under  §§312.1 
and  312.2  of  thjs  chapter;  or 

(2)  He  or  she  has  a  nigh  school 
diploma  or  general  educational 
development  diploma  (GED)  from  a 
school  in  the  United  States.  A  GED 
gained  in  a  language  other  than  English 
is  acceptable  only  if  a  GED  English 
proficiency  test  has  been  passed.  (The 
curriculum  for  both  the  high  school 
diploma  and  the  GED  must  have 
included  at  least  40  hours  of  instruction 
in  English  and  United  States  history  and 
government).  The  applicant  may  submit 
a  high  school  diploma  or  GED  either  at 
the  time  of  filing  Form  1-485, 
subsequent  to  filing  the  application  but 
prior  to  the  interview,  or  at  the  time  of 
the  interview  (the  applicant's  name  and 
A-number  must  appear  on  any  such 
evidence  submitted);  or 

(3)  He  or  she  has  attended,  or  is 
attending,  a  state  recognized,  accredited 
learning  institution  in  the  United  States, 
and  that  institution  certifies  such 
attendance.  The  course  of  study  at  such 
learning  institution  must  be  for  a  period 
of  one  academic  year  (or  the  equivalent 
thereof  according  to  the  standards  of  the 
learning  institution)  and  the  curriculum 
must  include  at  least  40  hours  of 
instruction  in  English  and  United  States 
history  and  government.  The  applicant 
may  submit  certification  on  letterhead 
stationery  from  a  state  recognized, 
accredited  learning  institution  either  at 
the  time  of  filing  Form  1—485, 
-subsequent  to  filing  the  application  but 
prior  to  the  interview,  or  at  the  time  of 
the  interview  (the  applicant's  name  and 


A-number  must  appear  on  any  such 
evidence  submitted). 

(b)  Second  interview.  An  applicant 
who  fails  to  pass  the  English  literacy 
and/or  the  United  States  history  and 
government  tests  at  the  time  of  the 
interview,  shall  be  afforded  a  second 
opportunity  after  6  months  (or  earlier,  at 
the  request  of  the  applicant)  to  pass  the 
tests  or  submit  evidence  as  described  in 
paragraphs  (a)(2)  or  (a)(3)  of  this  section. 
The  second  interview  shall  be  — 
conducted  prior  to  the  denial  of  the 
application  for  permanent  residence  and 
may  be  based  solely  on  the  failure  to 
pass  the  basic  citizenship  skills 
requirements. 

(c)  Exceptions.  LIFE  Legalization 
appUcants  are  exempt  from  the 
requirements  listed  under  paragraph 
(a)(1)  of  this  section  if  he  or  she  has 
qualified  for  the  same  exceptions  as 
those  listed  for  naturalization  applicants 
under  §§  312.1(b)(3)  and  312.2(b)  of  this 
chapter.  Further,  at  the  discretion  of  the 
Attorney  General,  the  requirements 
listed  under  paragraph  (a)  of  this  section 
may  be  waived  if  the  LIFE  Legalization 
applicant: 

(1)  Is  65  years  of  age  or  older;  or 

(2)  Is  developmentally  disabled  as 
defined  under  §  245a. l(v). 

|245a.18    Ineligibility  and  applicability  of 
grounds  of  inadmissibility. 

(a)  Ineligible  aliens. 

(1)  An  alien  who  has  been  convicted 
of  a  felony  or  of  three  or  misdemeanors 
committed  in  the  United  States  is 
ineligible  for  adjustment  to  LPR  status 
under  this  Subpart  B;  or 

(2)  An  alien  who  has  assisted  in  the 
persecution  of  any  person  or  persons  on 
account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group, 
or  political  opinion  is  ineligible  for 
adjustment  of  status  under  this  Subpart 
B. 

(b)  Grounds  of  inadmissibility  not  to 
be  applied.  Section  212(a)(5)  ofthe  Act 
(labor  certification  requirements)  and 
section  212(a)(7)(A)  ofthe  Act 
(immigrants  not  in  possession  of  valid 
visa  and/ or  travel  documents)  shall  not 
apply  to  applicants  for  adjustment  to 
LPR  status  under  this  Subpart  B. 

(c)  Waiver  of  grounds  of 
inadmissibility.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
Service  may  waive  any  provision  of 
section  212(a)  of  the  Act  only  in  the  case 
of  individual  aliens  for  humanitarian 
purposes,  to  ensure  family  unity,  or 
when  the  granting  of  such  a  waiver  is 
otherwise  in  the  public  interest.  If 
available,  an  applicant  may  apply  for  an 
individual  waiver  as  provided  in 
paragraph  (c)(1)  of  this  section  without 
regard  to  section  241(a)(5)  ofthe  Act. 
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(1)  Special  rule  for  waiver  of  ' 
inadmissibility  grounds  for  LD^ 
Legalization  applicants  under  sections 
212(a)(9)(A)  and  212(a)(9)(C)  of  t}fe  Act. 
An  applicant  for  adjustment  of  st^tiu 
under  LIFE  Legalization  who  is    ,^^ 
inadmissible  under  section  212(ai(9)(A) 
or  212(a)(9)(C)  of  the  Act.  may  api<ty  for 
a  waiver  of  these  grounds  of  }'. 

inadmissibility  while  present  in  \i^ 
United  States,  without  regard  to  th^ 
normal  requirement  that  a  Form  I- .{•12, 
Application  for  Permission  to  Reap,|>ly 
for  Admission  into  the  United  Statf  ^ 
After  Deportation  or  Removal,  be  filed 
prior  to  embarking  or  re-embarking  {or 
travel  to  the  United  States,  and  withi?ut 
regard  to  the  length  of  time  since  thw 
alien's  removal  or  deportation  from  itie 
United  States.  Such  an  alien  shall  fii» 
Form  1-690,  Application  for  Waiver  of 
Groimds  of  Excludability  Under 
Sections  245A  or  210  of  the  Immigration 
and  Nationality  Act,  with  the  district 
director  having  jurisdiction  over  the 
applicant's  case  if  the  application  for 
adjustment  of  status  is  pending  at  a 
local  office,  or  with  the  Director  of  the 
Missouri  Service  Center.  Approval  of  a 
waiver  of  inadmissibility  under  section 
212(a)(9)(A)  or  section  212(a)(9)(C)  of 
the  Act  does  not  cure  a  break  in 
continuous  residence  resulting  bom  a 
departure  from  the  United  States  at  any 
time  during  the  period  from  January  1 , 
1982,  and  May  4,  1988,  if  the  alien  was 
subject  to  a  final  exclusion  or 
deportation  order  at  the  time  of  the 
departure. 

12)  Grounds  of  inadmissibility  that 
may  not  be  waived.  Notwithstanding 
any  other  provisions  of  the  Act,  the 
following  provisions  of  section  212(a)  of 
the  Act  may  not  be  waived  by  the 
Attorney  General  under  paragraph  (c)  of 
this  soctioii' 

(i)  Sections  212(a)(2)(A)  and  (2)(B) 
(crimes  involving  moral  turpitude  and 
controlled  substances);    ■ 

(ii)  Section  212(a)(2)(C)  (controlled 
substance  traffickers); 

(iii)  Section  212(a)(3)  (security  and 
related  grounds);  and 

(iv)  Section  212(a)(4)  (public  charge) 
except  for  an  alien  who  is  or  was  an 
aged,  blind,  or  disabled  individual  (as 
defined  in  section  1614(a)(1)  of  the 
Social  Security  Act).  If  a  LIFE 
Legalization  applicant  is  determined  to 
be  inadmissible  under  section  212(a)(4) 
of  the  Act,  he  or  she  may  still  be 
admissible  under  the  Special  Rule 
described  under  paragraph  (d)(3)  of  this 
section. 

(d)  Determination  of  "likely  to  become 
a  public  charge"  and  special  rule.  Prior 
to  use  of  the  special  rule  for 
determination  of  public  charge  under 
paragraph  (d)(3)  of  this  section,  an  alien 


must  first  be  determined  to  be 
inadmissible  under  section  212(a)(4)  of 
the  Act.  If  the  alien  is  determined  to  be 
"likely  to  become  a  public  charge",  he 
or  she  may  still  be  admissible  under  the 
terms  of  the  Special  Rule. 

(1)  In  determining  whether  an  alien  is 
"likely  to  become  a  public  charge", 
financial  responsibility  of  the  alien  is  to 
be  established  by  examining  the  totality 
of  the  alien's  circiunstance  at  the  time 
of  his  or  her  application  for  adjustment. 
The  existence  or  absence  of  a  particular 
factor  should  never  be  the  sole  criteria 
for  determining  if  an  alien  is  likely  to 
become  a  public  charge.  The 
determination  of  financial  responsibility 
should  be  a  prospective  evaluation 
based  on  the  alien's  age,  health,  family 
status,  assets,  resources,  education  and 
skUb. 

(2)  The  special  rule  for  determination 
of  public  charge  under  paragraph  (d)(3) 
of  this  section  is  to  be  applied  only  after 
an  initial  determination  that  the  alien  is 
inadmissible  under  the  provisions  of 
section  212(a)(4)  of  the  Act. 

(3)  An  alien  who  has  a  consistent 
employment  history  which  shows  the 
ability  to  support  himself  or  herself 
even  though  his  or  her  income  may  be 
below  the  poverty  level  is  not 
excludable  under  paragraph  (c)(2)(iv)  of 
this  section.  The  alien's  employment 
history  need  not  be  continuous  in  that 
it  is  xmintemipted.  It  should  be 
continuous  in  the  sense  that  the  alien 
shall  be  regularly  attached  to  the 
workforce,  has  an  income  over  a 
substantial  period  of  the  applicable 
time,  and  has  demonstrated  the  capacity 
to  exist  on  his  or  her  income  v^thout 
recourse  to  public  cash  assistance.  The 
Special  Rule  is  prospective  in  that  the 
Service  shall  determine,  based  on  the 
alien's  history,  whether  he  or  she  is 
likely  to  become  a  public  charge.  Past 
acceptance  of  public  cash  assistance 
within  a  history  of  consistent 
employment  will  enter  into  this 
decision.  The  weight  given  in 
considering  applicability  of  the  public 
charge  provisions  will  depend  on  many 
factors,  but  the  length  of  time  an 
applicant  has  received  public  cash 
assistance  will  constitute  a  significant 
factor.  It  is  not  necessary  to  file  a  waiver 
in  order  to  apply  the  special  rule  for 
determination  of  public  charge. 

(e)  Public  cash  assistance  and 
criminol  history  verification. 
Declarations  by  an  alien  that  he  or  she 
has  not  been  the  recipient  of  public  cash 
assistance  andJot  has  not  had  a  criminal 
record  are  subject  to  a  verification  by 
the  Service.  The  alien  must  agree  to 
fuUy  cooperate  in  the  verification 
process.  Failure  to  assist  the  Service  in 
verifying  information  necessary  for 


in  denial 


proper  adjudication  may  result 
of  the  application. 

§245a.19    Interviews. 

(a)  All  aliens  filing  applications  for 
adjustment  of  status  with  the  Service 
under  this  section  must  be  personally 
interviewed,  except  that  the 
adjudicative  interview  may  be  waived 
for  a  child  under  the  age  of  14,  or  when 
it  is  impractical  because  of  the  health  or 
advanced  age  of  the  applicant. 
Applicants  will  be  interviewed  by  an 
immigration  officer  as  determined  by 
the  Director  of  the  Missouri  Service 
Center.  An  applicant  failing  to  appear 
for  the  scheduled  interview  may,  for 
good  cause,  be  afforded  another 
interview.  Where  an  applicant  fails  to 
appear  for  two  scheduled  interviews, 
his  or  her  application  shall  be  denied 
for  lack  of  prosecution.  Applications  for 
LIFE  Legalization  adjustment  may  be 
denied  without  interview  if  the 
applicant  is  determined  to  be  statutorily 
ineligible. 

(b)  At  the  time  of  the  interview, 
wherever  possible,  original  documents 
must  be  submitted  except  the  following: 
official  government  records; 
emplojmtient  or  employment-related 
records  maintained  by  employers, 
unions,  or  collective  bargaining 
organizations;  medical  records;  school 
records  maintained  by  a  school  or 
school  board;  or  other  records 
maintained  by  a  party  other  than  the 
applicant.  Copies  of  records  maintained 
by  parties  other  than  the  applicant 
which  are  submitted  in  evidence  must 
be  certified  as  true  and  correct  by  such 
parties  and  must  bear  their  seal  or 
signature  or  the  signatxire  and  title  of 
persons  authorized  to  act  in  their  behalf. 

(c)  If  at  the  time  of  the  interview  the 
return  of  original  documents  is  desired 
by  the  applicant,  they  must  be 
accompanied  by  notarized  copies  or 
copies  certified  true  and  correct  by  the 
alien's  representative.  At  the  discretion 
of  the  district  director,  original 
documents,  even  if  accompanied  by 
certified  copies,  may  be  temporarily 
retained  for  forensic  examination  by  the 
Service. 

§  245a.20    Decisions,  eppeels,  motioos, 
and  certifications. 

(a)  Decisions. 

(1)  Approval  of  applications.  If  the 
Service  approves  the  application  for 
adjustment  of  status  imder  LIFE 
Legalization,  the  district  director  shall 
record  the  alien's  lawful  admission  for 
permanent  residence  as  of  the  date  of 
such  approval  and  notify  the  alien 
accordingly.  The  district  director  shall 
also  advise  the  alien  regarding  the 
delivery  of  his  or  her  Form  1-55 1 , 
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Permanent  Resident  Card,  and  of  the 
process  for  obtaining  temporary 
evidence  of  alien  registration.  If  the 
alien  has  previously  been  issued  a  final 
order  of  exclusion,  deportation,  or 
removal,  such  order  shall  be  deemed 
canceled  as  of  the  date  of  the  district 
director's  approval  of  the  application  for 
adjustment  of  status.  If  the  alien  had 
been  in  exclusion,  deportation,  or 
removal  proceedings  that  were 
administratively  closed,  such 
proceedings  shall  be  deemed  terminated 
as  of  the  date  of  approval  of  the 
application  for  adjustment  of  status  by 
the  district  director. 

(2)  Denials.  The  alien  shall  be  notified 
in  writing  of  the  decision  of  denial  and 
of  the  reason(s)  therefore.  If  the  Service 
intends  to  rely  on  adverse  information 
of  which  the  applicant  is  not  aware,  the 
Service  will  comply  with  §  103.2(b)(16) 
of  this  chapter,  and  will  not  deny  the 
application  until  the  applicant  has  had 
the  opportunify  to  respond  to  the 
adverse  information.  If  inconsistencies 
are  found  between  information 
submitted  with  the  adjustment 
application  and  information  previously 
furnished  by  the  alien  to  the  Service,  the 
alien  shall  be  afforded  the  opportunify 
to  explain  discrepancies  or  rebut  any 
adverse  information.  A  parfy  affected 
imder  this  part  by  an  adverse  decision 
is  entitied  to  file  an  appeal  on  Form  I- 
290B,  Notice  of  appeal  to  the 
Administrative  Appeals  Unit  (AAU), 
with  required  fee  specified  in 
§  103.7(b)(1)  of  this  chapter.  Except  in 
instances  when  a  LIFE  Legalization 
application  is  denied  for  failure  to 
establish  timely  application  for  class 
membership  in  tl^  CSS,  LULAC,  or 
Zambrano  lawsuit,  or  in  instances  when 
the  LIFE  Legalization  applicant  failed  to 
present  a  prima  facie  application  for 
LIFE  Legalization  as  defined  in 
§  245a.  13(c),  employment  authorization 
will  be  granted  until  a  final  decision  has 
been  rendered  on  appeal  or  until  the 
end  of  the  appeal  period  if  no  appeal  is 
filed.  After  exhaustion  of  an  appeal,  an 
alien  who  believes  that  the  grounds  for 
denial  have  been  overcome  may  submit 
another  application  with  fee,  provided 
that  the  application  is  submitted  on  or 
before  May  31.  2002. 

(b)  Appeals  process.  An  adverse 
decision  imder  this  part  may  be 
appealed  to  the  Associate 
Commissioner,  Examinations, 
Administrative  Appeals  Office  (AAO), 
who  is  the  appellate  authorify 
designated  in  §  103.1(f)(3)  of  this 
chapter.  Any  appeal  shall  be  submitted 
to  the  Service  office  that  rendered  the 
decision  with  the  required  fee. 

(1)  If  an  appeal  is  filed  from  within 
the  United  States,  it  must  be  received  by 


the  Service  within  30  calendar  days 
after  service  of  the  Notice  of  Denial 
(NOD)  in  accordance  with  the 
procedures  of  §  103.3(a)  of  this  chapter. 
An  appeal  received  after  the  30  day 
period  has  tolled  will  not  be  accepted. 
The  30  day  period  for  submitting  an 
appeal  begins  3  days  after  the  NOD  is 
mailed.  If  a  review  of  the  Record  of 
Proceeding  (ROP)  is  requested  by  the 
alien  or  his  or  her  legal  representative, 
and  an  appeal  has  been  properly  filed, 
an  additional  30  days  will  be  allowed 
for  this  review  from  the  time  the  ROP 
is  photocopied  and  mailed. 

(2)  If  an  applicant's  last  known 
address  of  record  was  outside  the 
United  States,  and  the  NOD  was  mailed 
to  that  foreign  address,  the  appeal  must 
be  received  by  the  Service  within  60 
calendar  days  after  service  of  the  NOD 
in  accordance  with  the  procedures  of 
§  103.3(a)  of  this  chapter.  An  appeal 
received  after  the  60  day  period  has 
tolled  will  not  be  accepted.  The  60-day 
period  for  submitting  an  appeal  begins 
3  days  after  the  NOD  is  mailed. 

(c)  Motions.  The  Service  director  who 
denied  the  application  may  reopen  and 
reconsider  any  adverse  decision  sua 
sponte.  When  an  appeal  to  the  AAO  has 
been  filed,  the  director  may  issue  a  new 
decision  that  will  grant  the  benefit  that 
has  been  requested.  Motions  to  reopen 

a  proceeding  or  reconsider  a  decision 
shall  not  be  considered  under  this 
Subpart  B. 

(d)  Certifications.  The  Service  director 
who  adjudicates  the  application  may,  in 
accordance  with  §  103.4  of  this  chapter, 
certify  a  decision  to  the  AAO  when  the 
case  involves  an  imusually  complex  or 
novel  question  of  law  or  fact. 

(e)  Effect  of  final  adjudication  of 
application  on  aliens  previously  in 
proceedings. 

(1)  Upon  the  granting  of  an 
application.  If  the  application  for  LIFE 
Legalization  is  granted,  proceedings 
shall  be  deemed  terminated  or  a  final 
order  of  exclusion,  deportation,  or 
removal  shall  be  deemed  canceled  as  of 
the  date  of  the  approval  of  the  LIFE 
Legalization  application  for  adjustment 
of  status. 

(2)  Upon  the  denial  of  an  application. 
(i)  Wnere  proceedings  were 

administratively  closed.  In  the  case  of 
an  alien  whose  previously  initiated 
exclusion,  deportation  or  removal 
pcpceeding  had  been  administratively 
closed  or  continued  indefinitely  under 
§245a.l2(b)(l),  the  director  shall  make 
a  request  for  recalendaring  to  the 
Immigration  Court  that  had 
administratively  closed  the  proceeding, 
or  the  Board,  as  appropriate,  when  there 
is  a  final  decision  denying  the  LIFE 
Legalization  application.  The 


Immigration  Court  or  the  Board  will 
then  recalendar  the  prior  proceeding. 

(ii)  Where  final  order  was  stayed.  If     ' 
the  application  for  LIFE  Legalization  is 
denied,  the  stay  of  a  final  order  of 
exclusion,  deportation,  or  removal 
afforded  in  §  245a.l3(f)  shall  be  deemed 
lifted  as  of  the  date  of  such  denial. 

S245a.21    Confidentiality. 

(a)  No  person  other  than  a  sworn 
officer  or  employee  of  the  Department  of 
Justice  or  bureau  or  agency  thereof,  will 
be  permitted  to  examine  individual 
applications.  For  purposes  of  this  part, 
any  individual  employed  under  contract 
by  the  Service  to  work  in  connection 
with  the  LIFE  Legalization  provisions 
shall  be  considered  an  employee  of  the 
Department  of  Justice  or  bureau  or 
agency  thereof. 

(b)  No  information  furnished  pursuant 
to  an  application  for  fwrmanent  resident 
status  under  this  Subpart  B  shall  be 
used  for  any  purpose  except: 

(1)  To  m^e  a  determination  on  the 
application; 

(2)  For  the  enforcement  of  the 
provisions  encompassed  in  section 
245A(c)(6)  of  the  Act,  except  as 
provided  in  paragraphs  (c)  of  this 
section;  or 

(3)  For  the  purposes  of  rescinding, 
pursuant  to  section  246(a)  of  the  Act  (8 
U.S.C.  1256(a)),  any  adjustment  of  status 
obtained  by  the  alien. 

(c)  If  a  determination  is  made  by  the 
Service  that  the  alien  has,  in  connection 
with  his  or  her  application,  engaged  in 
fraud  or  willful  misrepresentation  or 
concealment  of  a  material  fact, 
knowingly  provided  a  false  statement  or 
document  in  making  his  or  her 
application,  knowii^y  made  a  false 
statement  or  representation,  or  engaged 
in  any  other  activify  prohibited  by 
section  245  A(c)(6)  of  the  Act,  the 
Service  shall  refer  the  matter  to  the 
United  States  Attorney  for  prosecution 
of  the  alien  and/ or  of  any  person  who 
created  or  supplied  a  false  statement  or 
docimient  for  use  in  an  application  for 
adjustment  of  status  under  this  Subpart 
B. 

(d)  Information  contained  in  granted 
files  may  be  used  by  the  Service  at  a 
later  date  to  make  a  decision: 

(1)  On  an  immigrant  visa  petition  or 
other  status  filed  by  the  applicant  under 
section  204(a)  of  the  Act; 

(2)  On  a  nattiralization  application 
submitted  by  the  applicant; 

(3)  For  the  preparation  of  reports  to 
Congress  imder  section  404  of  the 
Immigration  Reform  and  Control  Act  of 
1986;  or 

(4)  For  the  furnishing  of  information, 
at  the  discretion  of  the  Attorney 
General,  in  the  same  manner  and 
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circumstances  as  census  infonnation 
may  be  disclosed  by  the  Secretary  of 
Commerce  under  13  U.S.C.  8. 

(e)  Information  concerning  whether 
the  applicant  has  at  any  time  been 
convicted  of  a  crime  may  be  used  or 
released  for  immigration  enforcement  or 
law  enforcement  purposes. 

S245a.22    Ftoscission. 

(a)  Rescission  of  adjustment  of  status 
under  LIFE  Legalization  shall  occur 
only  under  the  procedures  of  8  CFR  part 
246. 

(b)  Information  furnished  by  an 
eligible  alien  pursuant  to  any 
application  filed  imder  LIFE 
Legalization  may  be  used  by  the 
Attorney  General,  and  other  officials 
and  employees  of  the  Department  of 
Justice  and  any  bureau  or  agency 
thereof,  for  piirposes  of  rescinding, 
pursuant  to  8  CFR  part  246,  any 
adjustment  of  status  obtained  by  the 
ahen. 

§§245a.23ttirough245a.29    [Reserved] 

Sut>part  C— UFE  Act  Amendments 
Family  Unity  Provisions 

§  245a.30    Description  of  program. 

This  Subpart  C  implements  the 
Family  Unity  provisions  of  section  1504 
of  the  LIFE  Act  Amendments,  Public 
Law  106-554. 

§245a.31     Eligibility. 

An  alien  who  is  currently  in  the 
United  States  may  obtain  Family  Unity 
benefits  under  section  1504  of  the  LIFE 
Act  Amendments  if  he  or  she 
establishes  that: 

(a)  He  or  she  is  the  spouse  or 
unmarried  child  imder  the  age  of  21  of 
an  eligible  alien  (as  defined  under 

§  245a.  10)  at  the  time  the  alien's 
application  for  Family  Unity  benefits  is 
adjudicatedand  thereafter; 

(b)  He  or  she  entered  the  United 
States  before  December  1, 1988,  and 
resided  in  the  United  States  on  such 
date;  and 

(c)  If  applying  for  Family  Unity 
benefits  on  or  after  June  1,  2002,  he  or 
she  is  the  spouse  or  unmarried  child 
under  the  age  of  21  of  an  alien  who  has 
filed  a  Form  1—485  pursuant  to  this 
Subpart  B. 

§245a.32    Ineligible  aliens. 

The  following  categories  of  aliens  are 
ineligible  for  Family  Unity  benefits 
under  the  LIFE  Act  Amendments: 

(a)  An  alien  who  has  been  convicted 
of  a  felony  or  of  three  or  more 
misdemeanors  in  the  United  States:  or 

(b)  An  alien  who  has  ordered,  incited, 
assisted,  or  otherwise  participated  in  the 
persecution  of  an  individual  because  of 


the  individual's  race,  religion, 
nationality,  membership  in  a  particular 
social  group,  or  political  opinion;  or 

(c)  An  alien  who  has  been  convicted 
by  a  final  judgment  of  a  particularly 
serious  crime  and  who  is  a  danger  to  the 
community  of  the  United  States;  or 

(d)  An  alien  who  the  Attorney  General 
has  serious  reasons  to  believe  has 
committed  a  serious  nonpolitical  crime 
outside  the  United  States  before  the 
alien  arrived  in  the  United  States;  or 

(e)  An  alien  who  the  Attorney  General 
has  reasonable  grounds  to  believe  is  a 
danger  to  the  secmity  of  the  United 
States. 

§245a.33    Rling. 

(a)  General.  An  application  for  Family 
Unity  benefits  luider  section  1504  of  the 
LIFE  Act  Amendments  must  be  filed  on 
a  Form  1-817,  Application  for  Family 
Unity  Benefits,  with  the  Missouri 
Service  Center.  A  Form  1-817  must  be 
filed  Math  the  correct  fee  required  in 

§  103.7(b)(1)  of  this  chapter  and  the 
required  supporting  dociunentation.  A 
separate  application  with  appropriate 
fee  and  documentation  must  be  filed  for 
each  person  claiming  eligibility. 

(b)  Decision.  The  Missouri  Service 
Center  Director  has  sole  jurisdiction  to 
adjudicate  an  application  for  Family 
Unity  benefits  under  the  LIFE  Act 
Amendments.  If  the  Service  finds  that 
additional  evidence  is  required  from  the 
alien  in  order  to  properly  adjudicate  the 
application,  the  Service  shall  request 
such  evidence  from  the  alien  in  writing. 
The  Director  will  provide  the  applicant 
with  specific  reasons  for  any  decision  to 
deny  an  application.  Denial  of  an 
application  may  not  be  appealed.  An 
applicant  who  believes  that  the  grounds 
for  denial  have  been  overcome  may 
submit  another  application  with  the 
appropriate  fee  and  docimientation. 

(c)  Referral  of  denied  cases  for 
consideration  of  issuance  of  notice  to 
appear.  If  an  application  is  denied,  the 
case  will  be  referred  to  the  district 
director  with  jurisdiction  over  the 
alien's  place  of  residence  for 
consideration  of  whether  to  issue  a 
notice  to  appear.  After  an  initial  denial, 
an  applicant's  case  will  not  be  referred 
for  issuance  of  a  notice  to  appear  imtil 
90  days  from  the  date  of  the  initial 
denial,  to  allow  the  alien  the  . 
opportimity  to  file  a  new  Form  1-817 
application  in  order  to  attempt  to 
overcome  the  basis  of  the  denial. 
However,  if  the  applicant  is  found  not 
to  be  eligible  for  benefits  under 

§  245a.32(a),  the  Service  reserves  the 
right  to  issue  a  notice  to  appear  at  any 
time  after  the  initial  denid. 


§245a.34    Protection  from  removal, 
eligibility  for  entployment,  and  period  of 
authorized  stay. 

(a)  Scope  of  protection.  Nothing  in 
this  Subpart  C  shall  be  construed  to 
limit  the  authority  of  the  Service  to 
commence  removal  proceedings  against 
an  applicant  for  or  beneficiary  of  Family 
Unity  benefit  imder  this  Subpart  C  on 
any  groimd  of  removal.  Also,  nothing  in 
this  Subpart  C  shall  be  construed  to 
limit  the  authority  of  the  Service  to  take 
any  other  enforcement  action  against 
such  an  applicant  or  beneficiary  with 
respect  to  any  ground  of  removal  not 
specified  in  paragraphs  (a)(1)  through 
(a)(4)  of  this  section.  Protection  from 
removal  imder  this  Subpart  C  is  limited 
to  the  grounds  of  removal  specified  in: 

(1)  Section  237(a)(1)(A)  of  the  Act 
(aliens  who  were  inadmissible  at  the 
time  of  entry  or  adjustment  of  status), 
except  that  the  alien  may  be  removed  if 
he  or  she  is  inadmissible  because  of  a 
ground  listed  in  section  212(a)(2) 
(criminal  and  related  grounds)  or  in 
section  212(a)(3)  (security  and  related 
grounds)  of  the  Act;  or 

(2)  Section  237(a)(1)(B)  of  the  Act 
(aliens  present  in  the  United  States  in 
violation  of  the  Act  or  any  other  law  of 
the  United  States); 

(3)  Section  237(a)(1)(C)  of  the  Act 
(aliens  who  violated  their  nonimmigrant 
status  or  violated  the  conditions  of 
entry);  or 

(4)  Section  237(a)(3)(A)  of  the  Act 
(aliens  who  failed  to  comply  with  the 
change  of  address  notification 
requirements). 

(b)  Duration  of  protection  from 
removal.  An  alien  whose  application  for 
Family  Unity  benefits  under  the  LIFE 
Act  Amendments  is  approved  will 
receive  protection  from  removal, 
commencing  with  the  date  of  approval 
of  the  appUcation.  While  any  evidence 
of  protection  from  removal  shall  be 
dated  to  expire  1  year  after  the  date  of 
approval,  a  grant  of  protection  koia 
removal  under  this  section  shall  be 
considered  effective  bom  the  date  on 
which  the  application  was  properly 
filed. 

(c)  Employment  authorization.  An 
alien  granted  Family  Unity  benefits 
under  the  LIFE  Act  Amendments  is 
authorized  to  be  employed  in  the  United 
States.  The  validity  period  of  the 
employment  authorization  document 
shall  be  dated  to  expire  1  year  after  the 
date  of  approval  of  the  Form  1-817. 

(d)  Period  of  authorized  stay.  An  alien 
granted  Family  Unity  benefits  under  the 
LIFE  Act  Amendments  is  deemed  to 
have  received  an  authorized  period  of 
stay  approved  by  the  Attorney  General 
within  the  scope  of  section  212(a)(9)(B) 
of  the  Act. 
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f245a.35    Travel  outside  the  United  States. 

(a)  An  alien  who  departs  the  United 
States  while  his  or  her  application  for 

family  Unity  benefits  is  pending  will  be 
deemed  to  have  abandoned  the 
application  and  the  application  will  be 
denied. 

(b)  An  alien  granted  Family  Unity 
benefits  under  the  LIFE  Act 
Amendments  who  intends  to  travel 
outside  the  United  States  temporarily 
inust  apply  for  advance  authorization 
using  Form  1-131.  The  authority  to  grant 
an  application  for  advance  authorization 
for  an  alien  granted  Family  Unity 
benefits  under  the  LIFE  Act 
Amendments  rests  solely  with  the 
Service.  An  alien  who  is  granted 
advance  authorization  and  returns  to  the 
United  States  in  accordance  with  such 
authorization,  and  who  is  found  not  to 
be  inadmissible  under  section  212(a)(2) 
or  (3)  of  the  Act,  shall  be  paroled  into 
the  United  States.  He  or  she  shall  be 
provided  the  remainder  of  the 
protection  from  removal  period 
previously  granted  under  the  Family 
Unity  provisions  of  the  LIFE  Act 
Amendments. 

i245a.36    [Reserved] 

f  245a.37    Termination  of  Family  Unity 
Program  benefits. 

(a)  Grounds  for  termination.  The 
Service  may  terminate  Family  Unity 
benefits  under  the  LIFE  Act 
Amendments  whenever  the  necessity 
for  the  termination  comes  to  the 
attention  of  the  Service.  Such  grounds 
will  exist  in  situations  including,  but 
not  limited  to,  those  in  which: 

(1)  A  determination  is  made  that 
Family  Unity  benefits  were  acquired  as 
the  result  of  ft^ud  or  willful 
misrepresentation  of  a  material  fact; 

(2)  The  beneficiary  commits  an  act  or 
acts  which  render  him  or  her  ineligible 
for  Family  Unity  benefits  under  the 
LIFE  Act  Amendments; 

(3)  The  alien,  upon  whose  status 
Family  Unity  benefits  under  the  LIFE 
Act  were  based,  fails  to  apply  for  LIFE 
Legalization  by  May  31,  2002,  has  his  or 


her  LIFE  Legalization  application 
denied,  or  loses  his  or  her  LPR  status: 
or 

(4)  A  qualifying  relationship  to  the 
alien,  upon  whose  status  Family  Unity 
benefits  under  the  LIFE  Act 
Amendments  were  based,  no  longer 
exists. 

(b)  Notice  procedure.  Notice  of  intent 
to  terminate  and  of  the  grounds  thereof 
shall  be  served  pursuant  to  the 
provisions  of  §  103.5a  of  this  chapter. 
The  alien  shall  be  given  30  days  to 
respond  to  the  notice  and  may  submit 
to  the  Service  additional  evidence  in 
rebuttal.  Any  final  decision  of 
termination  shall  also  be  served 
pursuant  to  the  provisions  of  §  103.5a  of 
this  chapter.  Nothing  in  this  section 
shall  preclude  the  Service  from 
commencing  removal  proceedings  prior 
to  termination  of  Family  Unity  benefits. 

(c)  Effect  of  termination.  Termination 
of  Family  Unity  benefits  under  the  LIFE 
Act  Amendments  shall  render  the  alien 
amenable  to  removal  under  any  ground 
specified  in  section  237  of  the  Act 
(including  those  grounds  described  in 

§  245a.34(a)).  In  addition,  the  alien  will 
no  longer  be  considered  to  be  in  a 
period  of  stay  authorized  by  the 
Attorney  General  as  of  the  date  of  such 
termination.  ~ 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  ALIENS 

12.  The  authority  citation  for  part 
274a  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103.  1324a;  8 
CFR  part  2;  Pub.  L.  101-410, 104  Stat.  890, 
as  amended  bjiPub.  L.  104-134, 110  Stat. 
1321. 

13.  Section  274a.l2  is  amended  by: 

a.  Revising  the  last  sentence  in 
paragraph  (a)  introductory  text; 

b.  Removing  the  word  "or"  at  the  end 
of  paragraph  (a)(12); 

c.  Replacing  the  period  with  ";  or"  at 
the  end  of  paragraph  (a)(13); 

d.  Adding  paragraph  (a)(14);  and  by 

e.  Adding  paragraph  (c)(24). 

The  revisions  and  additions  read  as 
follows: 


f274a.12    Classes  of  aliens  authorized  to 
accept  employment 

(a)  Aliens  authorized  employment 
incident  to  status.  *  *  *  Any  alien  who 
is  within  a  class  of  aliens  described  in 
paragraphs  (a)(3)  through  (a)(8)  or  ' . 

(a)(10)  through  (a)(14)  of  this  section, 
and  who  seeks  to  be  employed  in  the 
United  States,  must  apply  to  the  Service 
for  a  document  evidencing  such 
employment  authorization. 
***** 

(14)  An  alien  granted  Family  Unity 
benefits  under  section  1504  of  the  Legal 
Immigrant  Family  Equity  (LIFE)  Act 
Amendments,  Public  Law  106-554,  and 
the  provisions  of  8  CFR  part  245a, 
Subpart  C  of  this  chapter,  as  evidenced 
by  an  employment  authorization 
document  issued  by  the  Service. 
*        •        *        •        • 

(c)*  *  * 

(24)  An  alien  who  has  filed  an 
application  for  adjustment  pursuant  to 
section  1104  of  the  LIFE  Act,  Public 
Law  106-553,  and  the  provisions  of  8 
CFR  part  245a,  Subpart  B  of  this 
chapter.  Employment  authorization 
shall  be  granted  in  increments  not 
exceeding  1  year  during  the  period  that 
the  application  is  pending  (including 
any  period  when  an  administrative 
appeal  is  pending)  and  shall  expire  on 
a  specific  date. 


PART  299— IMMIGRATION  FORMS 

14.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101, 1103;  8  CFR  part 
2. 

15.  Section  299.1  is  amended  in  the 
table  by: 

a.  Adding  the  entry  for  Form  "1-485 
Supplement  D"  in  proper  numerical 
sequence;  and  by 

b.  Revising  the  entries  for  Forms  "I- 
765"  and  "1-817",  to  read  as  follows: 

§299.1    Prescribed  forms. 


Fomi  No. 


Edition  date 


Title 


1-485  Suppienient  D  04-26-01  LIFE  Legalization  Supplement  to  Fomi  1-485  Instructions. 

•  •  •  •  •  •  • 

1-765 04-24-01  Application  for  Employment  Authorization. 

•  •  ■  •  •  •  •  • 

1-817 04-26-01  Application  for  Family  Unity  Benefits. 

•  .       •  •  •  •  •  • 
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16.  Section  299.5  is  amended  in  the  a.  Adding  the  entry  for  Form  "1-485  b.  Revising  the  entry  for  Form  "I- 

table  by:  Supplement  D"  in  proper  numerical  81 7",  to  read  as  follows: 

sequence:  and  by 


f  299.5    Display  of  control  numbers. 


INS  fonn  No. 


INS  form  title 


Currently  as- 
signed 0MB 
control  No. 


1-485  Supplement  D  LIFE  Legalization  Supplement  to  Form  1-485  InstructioTis  1115-0239 

•  •  •  •  •  •  • 

1-817 Application  for  Family  Unity  Benefits 1115-0166 


Dated:  May  25,  2001'. 
lohn  Ashcroft, 
Attorney  General. 

[PR  Doc.  01-13669  Filed  5-31-01;  8:45  am) 
BNJJNQ  CODE  4410-1 0-P 

DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  103  and  299 
PNS  No.  2108-01] 
RIN1115-AG03 

Establishing  Premium  Processing 
Service  for  Employment-Based 
Petitions  and  Applications 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  establishing  a 
Premium  Processing  Service  for  certain 
employment-based  petitions  and 
applications.  If  an  entity  pays  the 
required  fee  for  Premium  Processing 
Service,  the  Service  will  process  the 
petition  or  application  within  15 
calendar  days.  Premium  Processing 
Service  wall  provide  American 
businesses  with  the  opportunity  to 
obtain  faster  processing  of  petitions  and 
applications  to  meet  their  needs  for 
foreign  workers. 

DATES:  Effective  date:  This  interim  rule 
is  effective  Jime  1,  2001. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  July  31, 
2001. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425 1  Street,  NW.,  Room  4034, 


Washington,  DC  20536,  or  via  fax  to 
(202)  305-0143.  To  ensure  proper 
handling,  please  reference  INS  No. 
2108-01  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Renaud,  Adjudications  Officer, 
Immigration  Services  Division, 
Immigration  and  Natiiralization  Service, 
800  K  Street,  NW.,  10th  Floor, 
Washington.  DC  20536,  telephone  (202) 
305-8010. 
SUPPLEMENTARY  INFORMATION: 

Background 

What  Is  the  Authority  To  Charge  a 
Premium  Processing  Fee? 

On  December  21,  2000,  the  President 
signed  the  District  of  Columbia 
Appropriations  Act,  2001, 1'ublic  Law 
106-553,  114  Stat.  2762  (2000).  The 
legislation  added  a  new  section  286(u) 
to  the  Immigration  and  Nationality  Act 
(Act)  that  authorizes  the  Attorney 
General  to  collect  a  $1,000  "premium 
processing"  fee  in  addition  to  the 
regular  filing  fee  that  must  be  paid  for 
the  filing  with  the  Service  of  certain 
petitions  and  applications.  Under  this 
new  legislation,  the  authority  to  collect 
the  premiimi  processing  fee  applies  only 
to  employment-based  petitions  and 
applications. 

Why  Have  Premium  Processing  Service? 

The  Premium  Processing  Service  will 
enable  the  Service  to  improve  its 
services  to  its  business  customers.  These 
businesses  must  sometimes  recruit  and 
hire  foreign  workers  to  fill  jobs  in  short 
time  frames.  The  Service's  current 
processing  times  for  employment-based 
petitions  and  applications  may  not 
accommodate  the  needs  of  these 
businesses.  The  Premium  Processing 
Service  will  give  American  businesses 


an  option  to  pay  for  faster  processing  of 
petitions  and  applications  for  foreign 
workers. 

What  Is  Premium  Processing  Service? 

The  District  of  Columbia 
Appropriations  Act  of  2001,  Public  Law 
106-553,  established  "premium 
processing  service"  and  the  associated 
filing  fee.  It  also  specified  that  the 
Service  was  required  to  process 
applications  under  the  I^mium 
Processing  Service  in  15  calendar  days. 
However,  the  legislation  did  not 
explicitly  define  what  "premium 
processing  service"  means.  Therefore, 
the  Service  is  using  its  authority  under 
section  103(a)  of  the  Act  to  estabhsh  the 
details  of  this  new  service. 

For  example,  if  the  applicant  or 
petitioner  pays  for  Premium  Processing 
Service  of  a  petition  or  application,  the 
Service  will  issue  an  approval  notice, 
notice  of  intent  to  deny,  request  for 
evidence,  or  notice  of  an  investigation 
for  fraud  or  misrepresentation  within  15 
calendar  days.  Premium  Processing 
Service  begins  on  the  day  the  Service 
physically  receives  a  petition  or 
application  and  ends  on  the  day  the 
Service  issues  a  notice  or  request.  If  the 
Service  does  not  issue  a  notice  or 
request  within  15  calendar  days,  the 
Service  will  refund  the  fee 
automatically.  However,  when  the 
Service  fails  to  issue  a  notice  or  request 
within  15  calendar  days  and  refunds  the 
fee,  the  Servicawill  still  expeditiously 
process  the  case.  If  the  application  or 
petition  in  question  was  not  eligible  for 
Premium  Processing  Service,  the  fee 
will  be  refunded  and  the  Service  will 
continue  to  process  the  case  normally. 

What  Are  the  Benefits  of  the  Premium 
Processing  Service? 

The  Premium  Processing  Service 
provides  a  benefit  to  all  entities  that  file 
applications  and  petitions  with  the 
Service,  and  not  just  to  those  employers 
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who  are  granted  Premium  Processing 
Service.  The  fee  revenue  generated  by 
Premium  Processing  Service  will  be 
deposited  into  the  Immigration 
Examinations  Fee  Account  and  used  by 
the  Service  to  hire  additional 
adjudicators,  contact  representatives, 
and  support  persoimel  to  provide 
service  to  all  its  customers.  The  fee  will 
also  be  used  for  infrastructure 
improvements. 

What  Is  the  Fee  for  the  Premium 
Processing  Service? 

The  fee  for  Premium  Processing 
Service  is  $1,000  in  addition  to  the 
filing  fee  for  the  petition  or  application. 
As  an  example,  H-2B  cases  are  eligible 
for  Premium  Processing  Service.  There 
are  two  fees  involved:  The  Form  1-129, 
Petition  for  Nonimmigrant  Worker, 
filing  fee  of  $110  and  the  $1,000 
Premium  Processing  fee. 

Can  the  Fee  for  Premium  Processing 
Service  Be  Waived? 

The  fee  for  Premium  Processing 
Service  is  set  by  law  and  cannot  be 
waived  for  any  reason.  However,  the 
Service  will  refund  the  fee  if  it  cannot 
complete  its  adjudication  within  15 
calendar  days  or  if  Premimn  Processing 
for  a  particular  application  or  petition 
has  been  suspended. 

The  Service  will  continue  its  existing 
policy  and  procedures  for  requesting 
expeditious  processing,  without  any 
additional  fee,  of  petitions  that  are  filed 
by  petitioners  designated  as  non-profit 
by  the  Internal  Revenue  Service  and  for 
petitions  and  applications  that  are  not 
designated  for  Premium  Processing 
Service. 

How  Do  I  Request  Premium  Processing 
Service? 

You  may  request  Premium  Processing 
Service  by  filing  a  completed  Form  I- 
907,  Request  for  Premium  Processing 
Service,  with  the  petition  or  application 
and  paying  the  Premium  Fee.  You  must 
pay  the  Premium  Fee  with  a  separate 
check  or  money  order  in  the  amount  of 
$1,000.  This  check  is  in  addition  to  the 
check  for  the  regiUar  filing  fee  for  the 
application  or  petition. 

Can  I  Request  Premium  Processing 
Service  for  a  Pending  Petition  or 
Application? 

Yes,  if  you  want  to  request  Premium 
Processing  Service,  you  can  file  Form  I- 
907,  Request  for  Premium  Processing 
Service,  with  the  Premium  Fee,  either  at 
the  same  time  as  or  after  a  petition  or 
application.  If  you  file  Form  1-907,  after 
you  file  the  related  petition  or 
application,  the  15  calendar  day 


processing  period  will  begin  when  the 
Service  receives  the  Form  1-907. 

Where  Should  I  Mail  My  Request  for 
Premium  Processing? 

If  the  Form  1-907  is  filed  at  the  same 
time  as  the  related  petition,  submit  both 
forms  to  the  designated  Premimn 
Processing  address  for  the  INS  Service 
Center  indicated  on  the  petition.  If  the 
Form  1-907  is  filed  after  the  related 
petition,  submit  it  to  the  designated 
Premium  Processing  Address  for  the 
INS  Service  Center  where  the  related 
petition  was  previously  filed.  When 
submitting  a  Form  1-907  after  a  related 
petition,  if  possible,  include  a  copy  of 
the  Form  1-797,  Notice  of  Action, 
showing  receipt  of  the  related  petition. 

A  designated  Premium  Processing 
address  for  each  of  the  four  centers  will 
be  published  on  the  instruction  sheet  to 
Form  1-907.  The  designated  address 
must  be  used  to  be  sure  the  Premium 
Processing  petition  immediately  enters 
the  Premium  Processing  unit.  If  an 
alternate  address  is  used,  the  15 
calendar  day  processing  time  will  begin 
when  the  Service  initially  identifies  the 
case  as  a  request  for  Premium 
Processing. 

In  addition,  the  employer  must  file 
the  Premium  Processing  request  at  the 
INS  Service  Center  designated  for  the 
specific  application  or  petition.  The 
Service  has  established  special  filing 
procedures  for  certain  applications  and 
petitions.  For  example,  petitions 
involving  the  E-1  and  E-2 
noninmiigrant  classifications  must  be 
filed  at  either  the  Texas  or  California 
Service  Center.  Therefore,  the  Premium 
Processing  request  must  also  be  filed  at 
these  locations.  A  Form  1-907  filed  in 
connection  with  a  petition  involving  the 
E-1  or  E-2  nonimmigrant  classification 
must  be  submitted  to  the  designated 
Premium  Processing  address  for  the 
Texas  or  California  Service  Center,  as 
appropriate. 

What  if  I  Have  a  Question  About  My 
Premium  Processing  petition? 

Designated  customer  service  e-mail 
addresses  will  be  provided  on  the 
instruction  sheet  to  Form  1-907.  The 
Service  will  also  provide  customers 
with  designated  phone  numbers  on 
receipt  notices  for  the  Form  1-907.  The 
phone  numbers  and  e-mail  addresses 
will  be  for  use  by  Premium  Processing 
customers  only. 

Can  I  Request  Premium  Processing 
Service  for  any  Employment-Based 
Petition  or  Application? 

The  Service  will  designate  certain 
employment-based  petitions  or 
applications  for  Premium  Processing 


Service.  Absent  the  Premium  fee,  the 
Service  will  process  the  petition  or 
application  under  normal  procedures.  If 
you  request  Premium  Processing  Service 
for  a  petition  or  application  that  has  not 
been  designated  by  the  Service,  the 
Service  will  return  the  Premium 
Processing  Fee  and  Form  1-907  and 
continue  normal  processing  of  the 
petition  or  application. 

How  Will  the  Service  Designate  Petitions 
and  Applications  for  Premium 
Processing  Service? 

The  Service  will  designate  petitions 
and  applications  for  Premium 
Processing  Service  by  publishing 
notices  in  the  Federal  Register.  These 
notices  will  specify  the  form  types  and 
the  visa  classifications  for  whidi 
Premium  Processing  Service  is 
available.  The  notices  will  also  specify 
the  dates  on  which  the  availability  of 
Premium  Processing  Service  begins  and 
ends. 

The  Service  is  designating  Form  I- 
129,  Petition  for  Nonimmigrant  Workw, 
for  Premiiun  Processing  Service 
beginning  on  Jime  1 ,  2001 . 
Classifications  within  the  Form  1-129 
eligible  for  the  Premium  Processing 
program  as  of  June  1,  2001  are: 

(1)  E-1  Treaty  Trader; 

(2)  E-2  Treaty  Investor; 

(3)  H-2A  Agricultural  Worker. 

(4)  H-2B  Temporary  Worker; 

(5)  H-3  Trainee; 

(6)  L-1  Intracompany  Transferree; 

(7)  O-l  and  0-2  Aliens  of  Extraordinary 
Ability  or  Achievement; 

(8)  P-1,  P-2,  and  P-3  Athletes  and 
Entertainers;  and 

(9)  Q-1  International  Cultural  Exchange 
Aliens. 

Classifications  within  the  Form  1-129 
eligible  for  the  Premium  Processing 
program  as  of  July  30,  2001  are: 

(1)  H-IB  Temporary  Worker  with 
Specialty  Occupation; 

(2)  R-1  Temporary  Worker  in  Religious 
Occupations;  and 

(3)  TN  NAFTA  Professional. 
These  designations  will  continue 

imtil  the  Service  publishes  a  notice 
amending  or  terminating  them. 

What  if  the  Beneficiary  of  a  Premium 
Processing  Petition  Has  Dependent 
Family  Members  Who  Are  Seeking 
Derivative  Benefits? 

If  the  family  members  application(s) 
is  filed  concurrently  with  the  Premium 
Processing  petition,  the  Service  will 
process  the  application(s)  for  the  family 
members  with  the  Premium  Processing 
petition  in  15  calendar  days  without 
requiring  an  additional  $1,000  fee  for 
the  family  member's  application(s).  This 
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applies  only  to  dependents  of  the 
beneficiary  of  the  Premium  Processing 

petition.  , 

How  Will  the  Service  Process  Requests 
for  Premium  Processing  Service  of 
Petitions  for  Nonimmigrant 
Classifications  Subject  to  Annual 
Numerical  Limitations? 

The  Service  is  designating  Premium 
Processing  Service  for  certain 
nonimmigrant  classifications  that  are 
subject  to  annual  numerical  limitations. 
Like  petitions  filed  under  regular 
procedines,  petitions  for  which 
Premium  Processing  Service  is 
requested  wiU  be  processed  in  the  order 
of  receipt.  Once  the  annual  limitation 
for  a  nonimmigrant  classification  is  met 
(e.g.,  when  the  Service  has  received  a 
volume  of  H-lB  petitions  sufficient  to 
reach  the  annual  numerical  limitation), 
INS  will  temporarily  terminate  Premium 
Processing  Service  for  all  pending 
petitions  filed  for  entry  in  that  fiscal 
year.  The  Service  will  then  process  all 
pending  petitions  (regular  and  premiiun 
together)  in  the  order  of  receipt. 

The  Service  believes  that  temporary 
termination  of  Premium  Processing 
Service  is  the  fairest  method  to  balance 
the  interest  of  expedited  processing 
while  reasonably  preserving  the  ability 
of  all  individuals  to  access  numerically 
limited  immigration  programs. 

The  Service  will  announce  the 
temporary  termination  by  publication  of 
a  notice  in  the  Federal  Register.  When 
the  Service  annoimces  temporary 
termination  of  Premium  Processing 
Service  for  a  particular  nonimmigrant 
classification,  it  wiU  return  the  Form  I- 
907  and  Premium  Fee  for  all  requests 
subject  to  the  termination. 

Explanation  of  Qianges 

What  Changes  Is  the  Service  Making  to 
the  Regulations? 

1.  Changes  in  §  103.2 

In  §  103.2  the  Service  is  adding  a  new 
paragraph  (f)  to  describe  the  process  that 
the  Service  will  use  to  process  requests 
for  Premium  Processing  Service. 

2.  Changes  in  §103.7 

In  §  103.7,  the  Service  is  amending 
the  regulations  to  add  the  fee  for 
Premiiun  Processing  Service  for  certain 
employment-based  petitions  and 
applications.  The  fee  is  estabhshed  at 
$1,000  per  petition  or  application 
requesting  Premium  Processing  Service. 
Payment  of  the  fee  guarantees  15 
calendar  day  processing  of  the  petition 
or  application.  The  fee  for  Premium 
Processing  Service  cannot  be  waived. 


3.  Changes  in  §  299.1  and  §  299.5 

In  §  299.1  and  §  299.5,  the  Se^yice  is 
amending  the  regulations  to  add  the 
Form  1-907,  Request  for  Premium 
Processing  Service,  to  the  listing  of 
forms.  This  form  must  be  filed  in 
conjimction  with  a  petition  or 
application  to  request  Premium 
Processing  Service. 

Good  Cause  Exception 

This  interim  rule  is  effective  on  Jtme 
1,  2001,  although  the  Service  invites 
post-promulgation  comments  and  will 
address  any  such  comments  in  a  final 
nile.  For  the  following  reasons,  the 
Service  finds  that  good  cause  exists  for 
adopting  this  rule  without  the  prior 
notice  and  comment  period  or  the  delay 
in  the  effective  date  ordinarily  required 
by  5  U.S.C.  553(b)(3)(B)  and  (d)(3). 
Section  112  of  Public  Law  106-553 
specifically  authorizes  the  Attorney 
General  to  collect  a  fee  for  employment- 
based  petitions  and  applications  to  be 
used  to  provide  certain  Premiiun 
Processing  Services  to  business 
customers.  By  delaying  implementation 
of  this  rule,  these  business  customers 
will  not  be  able  to  immediately  benefit 
from  the  Premium  Processing  Services. 
Premiiun  Processing  Services  allows  for 
United  States  employers  to  fill  key 
vacancies  expeditiously  allowing  these 
employers  to  enhance  their  profitability 
and  productivity.  The  benefit  wiU  result 
in  certain  businesses  saving  valuable 
time  in  hiring  foreign-workers  that  can 
result  in  benefits  to  the  entire  country. 
A  delay  in  the  implementation  of  this 
statutory  process  would,  therefore,  be 
contrary  to  the  public  interest. 
Accordingly,  the  Service  finds  that  it  is 
impracticable  and  contrary  to  the  pubUc 
interest  to  publish  this  rule  with  prior 
notice  and  comment  period  or  a  delay 
in  the  effective  date  normally  required 
under  5  U.S.C.  553. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  there  is  an  additional 
cost  for  entities  (both  large  and  small)  to 
obtain  Premium  Processing  Service,  the 
$1 .000  Premium  Processing  Fee  is 
established  by  statute.  The  Premium 
Processing  Service  is  volimtary  and  is 
intended  to  expedite  requests  by 
American  businesses  to  hire  foreign 
workers. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu«  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  effect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review.  It  is  estimated 
that  petitioners  and  applicants  will  pay 
$25  million  in  fiscal  year  2001  for 
Premium  Processing  Services,  and  $80 
million  in  fiscal  year  2002. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Qvil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

Since  this  interim  rule  takes  effect  on 
June  1,  2001,  and  the  Form  1-907,  is 
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required  by  the  business  community  to 
request  Premium  Processing  Services, 
the  Service  is  using  emergency  review 
procedures  for  review  and  clearance  by 
the  Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  The  Service  has  requested  that 
OMB  waive  the  comment  period  for  the 
emergency  paperwork  review.  If 
granted,  the  emergency  approval  is  only 
f  valid  for  180  days. 

A  regular  review  of  this  information 
collection  will  also  be  undertaken. 
Written  comments  are  encouraged  and 
will  be  accepted  until  July  31,  2001. 
Submit  conmients  to:  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Sti-eet,  NW.,  Room  4034, 
Washington,  DC  20536,  or  via  fax  to 
(202)  305-0143.  Your  comments  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  . 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

The  Service  in  calculating  the  overall 
burden  this  requirement  will  place  upon 
the  public,  estimates  80,000 
applications  for  Premium  Processing 
Services  will  be  requested  annually.  The 
Service  estimated  that  it  will  take 
approximately  .25  hours  to  comply  with 
the  requirements  of  Form  1-907.  This 
amounts  to  20,000  total  burden  hours. 

Organizations  and  individuals 
interested  in  submitting  comments 
regarding  this  burden  estimate  or  any 
aspect  of  these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  the  Immigration  and  Naturalization 
Service,  Policy  Directives  and 
Instructions  Branch,  425  I  Street,  NW., 
Suite  4034,  Washington,  DC  20536; 
Attention:  Richard  A.  Sloan,  Director, 
(202)  514-3048. 


ListofSubfects 

8CFRPartl03 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFFICERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  552a;  8  U.S.C. 
1101. 1103, 1201. 1252, 1252  note.  1252b. 
1304.  1356;  31  U.S.C.  9701;  E.O.  12356,  47 
FR  14874,  15557.  3  CFR.  1982  Comp..  p.  166; 
8  CFR  part  2. 

2.  Section  103.2  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§103.2    Applications,  petitions,  and  other 
documents. 

***** 

(f)  Requests  for  Premium  Processing 
Service. — (1)  Filing  information.  A 
petitioner  or  applicant  requesting 
Premium  Processing  Service  shall 
submit  Form  1-907,  with  the 
appropriate  fee  to  the  Director  of  the 
service  center  having  jurisdiction  over 
the  application  or  petition.  Premium 
Processing  Service  guarantees  15 
calendar  day  processing  of  certain 
employment-based  petitions  and 
applications.  The  15  calendar  day 
processing  period  begins  when  the 
Service  receives  Form  1-907,  with  fee,  at 
the  designated  address  contained  in  the 
instructions  to  the  form.  The  Service 
will  refund  the  fee  for  Premium 
Processing  Service,  but  continue  to 
process  the  case,  unless  within  15 
calendar  days  of  receiving  the 
application  or  petition  and  Form  1-907. 
issues  and  serves  on  the  petitioner  or 
applicant  an  approval  notice,  a  notice  of 
intent  to  deny,  a  request  for  evidence,  or 
opens  an  investigation  relating  to  the 
application  or  petition  for  fraud  or 
misrepresentation. 

(2)  Applications  and  petitions  eligible 
for  Premium  Processing  Service.  The 
Service  will  designate  and  terminate 
petitions  and  applications  as  eligible  for 
Premium  Processing  Service  by 
publication  of  notices  in  the  Federal 
Register. 

(3)  Fees  for  Premium  Processing 
Services.  The  fee  for  Premium 


Processing  Service  may  not  be  waived. 
The  fee  for  Premium  Processing  Service 
is  in  addition  to  all  other  filing  fees  for 
the  application  or  petition  as  provided 
for  in  §  103.7.  A  separate  remittance 
must  be  submitted  for  the  filing  fee  for 
Form  1-907.  ff  the  Service  fails  to 
process  a  petition  or  application  with 
the  15  calendar  day  period,  the  fee  for 
Premium  Processing  Services  will  be 
automatically  refunded  to  the  petitioner- 
or  applicant,  and  the  Service  will 
continue  to  process  the  application/ 
petition  on  the  premium  processing 
track. 

(4)  Temporary  termination  of 
Premium  Processing  Service.  The 
Service  may  designate  as  eligible  for 
Premium  Processing  Service  certain 
petitions  or  applications  filed  on  behalf 
of  nonimmigrant  aliens  that  are  subject 
to  annual  numerical  limitations.  In 
order  to  ensure  equitable  access  to  these 
limited  visa  programs,  the  Service  may 
temporarily  terminate  the  availability  of 
Premium  Processing  Service  for  certain 
petitions  or  applications.  The  Service 
will  announce  a  temporary  termination 
by  publication  of  a  notice  in  the  Federal 
Register.  Upon  temporary  termination 
of  a  classification  the  petition  or 
application  will  not  be  rejected.  Instead, 
the  petition  or  application  will  be 
moved  into  the  pool  of  normal 
processing  cases  and  only  the  Form  I- 
907  will  be  rejected  and  the  Fee  for 
Form  1-907  will  be  returned  to  the 
appUcant  or  petitioner. 
*        •        •        *        • 

3.  Section  103.7  is  amended  by: 

a.  Amending  paragraph  (b)(1)  by 
adding  the  entry  "Form  1-907"  in 
proper  alpha-numerical  sequence  to  the 
listing  of  fees;  and 

b.  Revising  paragraph  (c)(1). 
The  addition  and  revision  read  as 

follows: 


§103.7    Fees. 


(b) 


*  M^     *    *    * 

*  *  • 


Form  1-907.  For  filing  a  request  for 
Premium  Processing  Service  for  certain 
employment  based  applications  and 
petitions-$l,000.  The  fee  for  Premium 
Processing  Service  may  not  be  waived. 
•        •        •        •        * 

(c)(1)  Except  as  otherwise  provided  in 
this  paragraph  (c)  and  in  §  3.3(b)  of  this 
chapter,  any  of  the  fees  prescribed  in 
paragraph  (b)  of  this  section  relating  to 
applications,  petitions,  appeals, 
motions,  or  requests  may  be  waived  by 
the  Immigration  Judge  in  any  case  under 
his/her  jurisdiction  in  which  the  alien 
or  other  party  affected  is  able  to 
substantiate  that  he  or  she  is  unable  to 
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pay  the  prescribed  fee.  The  person 
seeking  a  fee  waiver  must  file  his  or  her 
affidavit,  or  unsworn  declaration  made 
pursuant  to  28  U.S.C.  1746,  asking  for 
permission  to  prosecute  without 
payment  of  fee  of  the  application, 
petition,  appeal,  motion,  or  request,  and 
stating  his  or  her  belief  that  he  or  she 
is  entitled  to  or  deserving  of  the  benefit 
requested  and  the  reasons  for  his  or  her 
inability  to  pay.  The  officer  of  the 
Service  having  jurisdiction  to  render  a 
decision  on  the  application,  petition, 
appeal,  motion,  or  request  may,  in  his 
discretion,  grant  the  waiver  of  fee.  Fees 
for  "Passenger  Travel  Reports  via  Sea 


and  Air"  and  for  special  statistical 
tabulations  may  not  be  waived.  The 
payment  of  the  additional  stun 
prescribed  by  section  245(1)  of  the  Act 
when  applying  for  adjustment  of  status 
under  section  245  of  the  Act  may  not  be 
waived.  The  payment  of  the  additional 
$500  fee  prescribed  by  section  214(c)(9) 
of  the  Act  when  applying  for  petition  for 
nonimmigrant  worker  under  section 
101(a)(15)(H)(i)(b)  of  the  Act  may  not  be 
waived.  The  fee  for  Form  1-907,  Request 
for  Premiiun  Processing  Services,  may 
not  be  waived. 


PART  299— IMMIGRATION  FORMS 

4.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 

Authoritjr.  8  U.S.C.  1101, 1103;  8  CFR  part 
2. 

5.  Section  299.1  is  amended  in  the 
table  by  adding  the  entry  for  Form  I- 
907,  in  proper  alpha-numerical     • 
sequence,  to  read  as  follows: 

S  299.1    Prescribed  fonns. 


Form  No. 


Edition  date 


Title 


1-907 05-16-01        Request  for  Premium  Processing  Sennces. 


6.  Section  299.5  is  amended  in  the  table  by  adding  the  entry  for  Form  "1-907",  in  proper  alpha-numerical  sequences, 
to  read  as  follows: 

§299.5    Display  of  control  numbers. 


INS  fornn  No. 


INS  form  title 


Currently  as- 
signed 0MB 
control  No. 


1-907 Request  for  Premium  Processing  Services 


1115-0241 


Dated:  May  24.  2001. 
Kevin  D.  Rooney, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

(FR  Doc.  01-13566  Filed  5-31-01;  8:45  am] 

BIUJNO  CODE  4410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01-031-1] 

Change  in  Disease  Status  of  France, 
Ireland,  and  The  Netherlands  Because 
of  Foot-and-Mouth  Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 


products  by  removing  France,  Ireland, 
and  The  Netherlands  from  the  list  of 
regions  considered  to  be  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  recently  removed  Great  Britain  and 
Northern  Ireland  from  the  list  of  regions 
considered  free  of  rinderpest  and  foot- 
and-mouth  disease  because  of  the 
confirmed  outbreak  of  foot-and-mouth 
disease  in  those  regions.  The  outbreak 
in  the  United  Kingdom  has  since  spread 
elsewhere  in  the  European  Union.  We 
are  taking  this  additional  action  with 
respect  to  France,  Ireland,  and  The 
Netherlands  because  the  existence  of 
foot-and-mouth  disease  has  been 
confirmed  there  and  these  Member 
States  do  not  yet  meet  the  Office 
International  des  Epizooties  criterion  for 
freedom  of  foot-and-mouth  disease  (i.e., 
a  3-month  waiting  period  after  the  last 
case  in  a  region  previously  recognized 
as  free  of  the  disease).  The  effect  of  this 
action  is  to  prohibit  or  restrict  the 
importation  of  any  ruminant  or  swine 
and  any  fresh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  or 


swine  into  the  United  States  from 
France,  Ireland,  and  The  Netherlands. 
DATES:  This  interim  rule  was  effective 
on  February  19,  2001.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  July  31,2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-031-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-031-1. 

You  may  read  any  conunents  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
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information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

Furthermore,  a  risk  assessment 
documenting  the  basis  for  including  the 
designated  Member  States  in  this  action 
is  available  for  review  in  our  reading 
room  and  on  the  Internet  at  http:// 
www.aphis.usda.gov/vs/reg- 
request.html,  or  by  contacting  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Assistant  Director, 
Sanitary  Trade  Issues,  National  Center 
for  Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  38,  Riverdale,  MD 
20737-1231;  (301)  734-4356. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
commiuiicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  declared  free  of  rinderpest  or 
free  of  both  rinderpest  and  FKflD. 
Rinderpest  or  FMD  exists  in  all  other 
regions  of  the  world  not  listed.  Section 
94.11  of  the  regulations  lists  regions  of 
the  world  that  have  been  declared  free 
of  rinderpest  and  FMD,  but  that  are 
subject  to  certain  restrictions  because  of 
their  proximity  to  or  trading 
relationships  with  rinderpest-  or  FMD- 
affected  regions. 

On  March  14,  2001,  we  published  in 
the  Federal  Register  (66  FR  14825- 
14826,  Docket  No.  01-018-1)  an  interim 
rule,  effective  January  15,  2001,  that 
removed  Great  Britain  (England, 
Scotland,  Wales,  and  the  Isle  of  Man) 
and  Northern  Ireland  bom  the  list  of 
regions  considered  to  be  free  of 
rinderpest  and  FMD  because  the 
existence  of  FMD  had  been  confirmed  in 
both  regions.  Great  Britain  and  Northern 
Ireland  participate  in  the  European 
Union  (EU)  through  the  individual 
Member  State  status  of  the  United 
Kingdom.  Due  to  the  magnitude  and  rate 
of  spread  of  FMD  in  the  United 
Kingdom,  we  felt  it  necessary  to  act 
immediately  to  remove  Great  Britain 
and  Northern  Ireland  from  the  list  of 
FMD-&«e  regions  in  order  to  safeguard 


the  animal  health  status  of  the  United 
States. 

Prior  to  the  effective  date  of  this 
interim  rule,  the  EU  Member  States  of 
France,  Ireland,  and  The  Netherlands 
were  listed  in  §§94.1  and  94.11  of  the 
regulations  as  regions  considered  to  be 
free  of  rinderpest  and  FMD.  However,  a 
series  of  FMD  outbreaks  have  occurred 
in  France,  Ireland,  and  The  Netherlands. 
Specifically: 

•  On  March  13,  2001,  France's 
Ministry  of  Agriculture  and  Fisheries 
(MAF)  clinically  confirmed  an  outbreak 
of  FMD  in  the  department  of  Mayenne, 
followed  by  confirmation  of  a  second 
outbreak  in  the  department  of  Seine-et- 
Mame  on  March  23,  2001; 

•  On  March  22,  2001,  Ireland's 
Department  of  Agriculture,  Food  and 
Rural  Development  (DAFRD),  reported 
clinical  confirmation  of  an  outbreak  of 
FMD  in  County  Louth;  and 

•  The  Netherlands'  Ministry  of 
Agricultiue,  Nature  Management  and 
Fisheries  (MANMF)  reported  clinical 
confirmation  of  FMD  outbreaks  in  the 
provinces  of  Overijssel  and  Gelderland 
on  March  21,  2001,  and  March  24,  2001. 
MANMF  has  since  confirmed  a  number 
of  additional  outbreaks  in  The 
Netherlands. 

MAF,  DAFRD,  and  MANMF  notified 
the  Office  International  des  Epizooties 
(OIE)  and  the  U.S.  Department  of 
Agriculture  at  the  time  of  clinical 
confirmation  of  these  FMD  diagnoses. 
Based  on  preliminary  epidemiological 
studies,  the  sources  of  the  outbreaks  in 
France,  Ireland,  and  The  Netherlands 
have  been  traced  back  to  the  United 
Kingdom. 

Because  of  the  close  trading 
relationships  that  exist  among  the  EU 
Member  States,  coupled  with  the  speed 
with  which  FMD  has  spread  from  the 
United  Kingdom  to  other  areas  of  the 
EU,  we  initially  believed  it  necessary  to 
impose  additional  trade  restrictions 
relating  to  FMD  on  the  13  EU  Member 
States  listed  in  our  regulations  as  FMD- 
free  after  implementation  of  the  interim 
rule  for  the  United  Kingdom  in  order  to 
safeguard  the  animal  health  status  of  the 
United  States.  Consequently,  on  March 
13,  2001,  we  imposed  temporary  import 
restrictions  applicable  to  the  EU  with 
respect  to  swine  and  ruminants,  any 
fresh  (chilled  or  fitizen)  swine  or 
ruminant  meat,  and  other  products  of 
swine  and  ruminants.  As  part  of  this 
process,  we  also  requested  information 
from  the  Eiu-opean  Commission  and  the 
individual  Member  States  to  justify  why 
individual  Member  States  should 
continue  to  be  considered  FMD-free, 
and  therefore  remain  on  our  list  of  FMD- 
free  regions  in  the  regulations.  We 
intended  to  use  this  information  to 


evaltiate  the  potential  risks  of  further 
FMD  outbreaks  occurring  in  different 
regions  of  the  EU.  Any  region  for  which 
sufficient  data  were  not  available  to 
make  such  an  evaluation  would  be 
considered  to  be  a  high  FMD  risk  until  ~ 
information  became  available  to  support 
an  alternative  determination.  We  set  a 
deadline  of  April  27,  2001 ,  for  the 
receipt  of  this  information.  To  assist  us 
in  evaluating  a  region's  level  of  risk 
relating  to  FMD,  we  asked  that  the 
information  submitted  to  us  address  the 
following: 

•  Outbreak  history  in  the  Member 
State  or  region; 

•  Complete  information  on  European 
Community  (Community)  legislation  in 
force  to  control  spread  of  disease  among 
Member  States,  including  information 
on  limitations  that  were  identified  in 
Community  legislation  in  force  at  the 
time  of  the  outbreak,  changes  made  to 
address  these  limitations,  enforcement 
processes  to  implement  the  changes  and 
enforcement  of  compliance; 

•  Information  on  surveillance  or 
control  measures  implemented  by 
individual  Member  States  in  addition  to 
Community  legislation; 

•  Statistics  on  trade  in  live  animals 
and  high-risk  animal  products  within 
the  Community  since  January  2001; 

•  Traceback  results  for  animals 
moving  from  affected  areas; 

•  Information  on  practices  that  might 
serve  to  introduce  disease  (e.g.,  garbage 
feeding  of  swine),  surveillance  of  those 
practices,  and  recent  or  planned 
legislative  changes  that  might  affect 
these  practices; 

•  Mechanisms  in  place  to  ensure 
compliance  with  Community  and 
Member  State  legislation,  as  well  as 
mechanisms  to  identify  and  correct 
failures  in  the  safeguarding  system;  and 

•  Vaccination  practices  and 
vaccination  records  for  the  regions,  as 
applicable. 

Other  issues  such  as  environmental 
factors  (e.g.,  prevailing  winds)  that 
might  contribute  to  disease  spread  may 
also  be  considered. 

Based  on  our  evaluation  of  the 
information  submitted  to  us  by  the 
European  Commission  and  the 
individual  Member  States,  pubUshed 
literatiu^,  and  reports  to  the  OIE,  we  are 
removing  France,  Ireland,  and  The 
Netherlands  from  the  list  of  regions 
considered  to  be  free  of  rinderpest  and 
FMD  primarily  because  the  existence  of 
FMD  has  been  confirmed  there  and 
these  Member  States  do  not  yet  meet  the 
OIE  criterion  for  freedom  of  FMD  (i.e., 
a  3-month  waiting  period  after  the  last 
case  in  a  region  previously  recognized 
as  free  of  the  disease).  We  have 
determined  that  the  other  EU  Member 
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States  that  APHIS  considers  to  be  FMD- 
free  represent  a  low  risk  for  the 
introduction  of  FMD  into  the  United 
States,  and  therefore  will  be  allowed  to 
remain  on  the  Ust  of  free  regions.  The 
basis  for  our  designation  of  these 
Member  States  is  documented  in  a  risk 
assessment  that  may  be  viewed  on  the 
Internet  at  http://www.aphis.usda.gov/ 
vs/reg-request.html.  You  may  also 
request  paper  copies  of  the  risk 
assessment  by  calling  or  writing  the 
person  listed  under  FOR  FURTHER 
INFOflMATION  CONTACT.  Please  refer  to 
Docket  No.  01-031-1  when  requesting 
copies.  The  risk  assessment  is  also 
available  for  review  in  our  reading  room 
(information  on  the  location  and  hours 
of  the  reading  room  is  listed  imder  the 
heading  ADDRESSES  at  the  beginning  of 
this  document). 

We  beheve  that  this  course  of  action 
is  consistent  with  our  obUgations  under 
the  World  Trade  Organization  in  the 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures 
and  the  United  States-European  Union 
Veterinary  Equivalency  Agreement.  We 
are  imposing  these  provisional  measures 
to  safeguard  the  United  States  from 
FMD,  but  not  before  taking  due  accoimt 
of  the  informatioD  and  other  supporting 
data  provided  us  by  the  European 
Commission  and  the  individual  Member 
States  of  the  EU  in  order  to  avoid  any 
unnecessary  disruption  of  trade. 

Therefore,  we  are  amending  the 
regulations  in  §  94.1  by  removing 
France,  Ireland,  and  The  Netherlands 
bom  the  list  of  regions  that  have  been 
declared  to  be  free  of  rinderpest  and 
FMD.  We  are  also  removing  France, 
Ireland,  and  The  Netherlands  from  the 
list  in  §  94.11  of  regions  that  are 
declared  to  be  free  of  these  diseases,  but 
that  are  subject  to  certain  restrictions 
because  of  their  proximity  to  or  trading 
relationships  with  rinderpest-or  FMD- 
affected  regions.  As  a  result  of  this 
action,  the  importation  into  the  United 
States  of  any  nuninant  or  swine  and  any 
fresh  (chilled  or  frtszen]  meat  and  other 
products  of  ruminants  and  swine  bom 
any  part  of  France,  Ireland,  and  The 
Netherlands  is  prohibited  or  restricted. 
We  are  making  these  amendments 
effective  retroactively  to  February  19, 
2001,  because  the  disease  may  have 
been  present  in  the  affected  areas  of 
France,  Ireland,  and  The  Netherlands 
for  some  time  before  the  initial 
outbreaks  were  clinically  confirmed  in 
each  of  these  regions.  The  date  of 
February  19,  2001,  takes  into  account 
the  potential  disease  risk  prior  to 
discovery  and  the  incubation  period  for 
FMD. 

Although  we  are  removing  France, 
Ireland,  and  The  Netherlands  bom  the 


list  of  regions  considered  to  be  bee  of 
rinderpest  and  FMD,  we  recognize  that 
tbe  European  Commission  and  the 
regions  affected  by  this  action  have 
responded  to  the  detection  of  FMD  by 
imposing  restrictions  on  the  movement 
of  ruminants,  swine,  and  ruminant  and 
swine  products  from  FMD-affected 
areas;  by  conducting  heightened 
surveillance  activities;  and  by  initiating 
measiues  to  eradicate  the  disease.  We 
intend  to  reassess  this  situation  at  a 
futujre  date  in  accordance  with  the 
standards  of  the  OIE.  As  part  of  that 
reassessment  process,  we  will  consider 
all  comments  received  on  this  interim 
rule,  as  well  as  any  additional 
information  or  data  frtim  the  European 
Commission  or  individual  Member 
States  that  support  changing  the  disease 
status  of  a  given  region  or  regions.  In 
future  reassessments,  we  will  determine 
whether  it  is  necessary  to  continue  to 
prohibit  or  restrict  the  importation  of 
rtiminants  or  swine  and  any  besh 
(chilled  or  frozen)  meat  and  other 
products  of  ruminants  or  swine  from 
France,  Ireland,  and  The  Netherlands,  or 
whether  we  can  restore  some  or  all  of 
those  countries  to  the  list  of  regions  in 
which  FMD  is  not  known  to  exist  or 
regionalize  portions  of  France,  Ireland, 
and  The  Netherlands  as  FMO-fr^e. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  FMD  into  the  United 
States.  Under  these  circimistances,  the 
Administrator  has  determined  that  prior 
notice  and  opportimity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  disciission  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations 
governing  the  importation  of  certain 
animals,  meat,  and  other  aniipal 
products  by  removing  France,  Ireland, 
and  The  Netherlands  bom  the  list  of 


regions  considered  to  be  bee  of 
rinderpest  and  FMD.  We  are  taking  this 
action  because  the  existence  of  FMD  has 
been  confirmed  there  and  these  Member 
States  do  not  yet  meet  the  OIE  criterion 
for  freedom  of  FMD  (i.e.,  a  3-month 
waiting  period  after  the  last  case  in  a 
region  previously  recognized  as  free  of 
the  disease).  The  effect  of  this  action  is 
to  prohibit  or  restrict  the  importation  of 
any  nuninant  or  swine  and  any  fresh 
(chilled  or  &t)zen)  meat  and  other 
products  of  ruminants  or  swine  into  the 
United  States  fitim  France,  Ireland,  and 
The  Netherlands  on  or  after  February 
19,  2001.  This  action  is  necessary  to 
protect  the  livestock  of  the  United  States 
from  FMD. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regidatory  flexibility 
analysis. 

Executive  Order  12988 

This  rule  has  been  reviewed  ujider 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  February  19,  2001; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 
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Authority:  7  U.S.C.  450,  7711,  7712,  7713, 
7714,  7751  and  7754;  19  U.S.C.  1306;  21 
U.S.C  111,  114a,  134a.  134b,  134c,  134f,  136, 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

194.1    [Amended] 

2.  In  §  94.1,  paragraph  (a)(2)  is 
amended  by  removing  the  words 
"France,",  "Ireland,",  and  "The 
Netherlands,". 

§94.11    [Amended] 

3.  In  §94.11,  paragraph  (a)  is 
amended  by  removing  the  words 
"France,",  "The  Netherlands,",  and 
"Republic  of  Ireland,". 

Done  in  Washington,  DC,  this  25tfa  day  of 
May  2001. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  01-13757  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnietratton 

14  CFR  Part  39 

[Doctot  Na  2001-NE-18-AD;  Amendment 
39-12246;  AD  2001-11-05] 

RiN2120-AA64 

Alrworttilneee  Dtrectlvee;  CFM 
International  (CFMI)  CFM56-2,  -2B,  -3, 
-5B,  -5C  and  -7B  Seriea  Turtwfan 
Enginee 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  CFMI  CFM56-2.  -2B,  -3, 
-5B,  -5C  and  -7B  series  turbofen 
engines.  This  action  requires  limiting 
engines  with  certain  No.  4  bearings  to 
one  on  each  airplane,  replacement  of 
certain  No.  4  bearings,  and  increased 
frequency  of  inspections  for  magnetic 
particles  until  the  suspect  bearing  is 
replaced.  This  action  is  prompted  by 
reports  of  two  bearing  failures  in  the 
fleet  since  December  2000.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  bearing  failures,  which  could 
cause  an  engine  failure. 
DATES:  Effective  June  11,  2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  -be  received  on  or  before 
July  31,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 


Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
18-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment^aa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  RNITHER  MF0RMAT10N  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7152,  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  prompted  by  reports  of  two 
No.  4  bearing  failures  on  CFMI  CFM56- 
7B  series  tiuhofen  engines  since 
December  2000.  Inspections  of  the  failed 
bearings  indicate  marginal  metallurgical 
structure,  most  likely  due  to  an  imeven 
heat  treatment  process.  Both  failed 
bearings  are  from  a  manufricturing  lot  of 
47  parts  simultaneously  heat-treated. 
This  condition,  if  not  corrected,  could 
resuh  in  bearing  foilures,  which  could 
cause  an  engine  feiliire. 

FAA's  Detemunation  of  an  Unsafe 
Conditicn  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  CFMI  CFM56-2,  -2B, 
-3,  -5B,  -5C  and  -7B  series  turbofan 
engines  of  the  same  type  design,  this  AD 
is  being  issued  to  prevent  bearing 
failiires  which  coiild  cause  an  engine 
feilure. 

This  AD  requires: 

•  Limiting  the  number  of  engines 
with  a  suspect  No.  4  bearing  installed  to 
one  on  each  airplane  within  300  hours 
time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  but  no  later  than  July 

1,  2001,  whichever  occurs  earlier.  AND 

•  Increasing  the  frequency  of 
inspections  for  magnetic  particles  until 
the  susp>ect  bearing  is  replaced.  AND 

•  Replacing  all  suspect  No.  4  bearings 
within  2,000  hours  TIS  after  the 
effective  date  of  this  AD,  but  no  later 
than  December  31,  2001,  whichever 
occurs  earlier. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 


preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  nde  by 
submitting  such  written  data,  views,  or 
argvunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  AU 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regidatory 
action"  under  &cecutive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regidation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
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Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regxdations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-11-05    CFM  International: 

Amendment  3&-12246.  Docket  2001- 
NE-18-AD. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  CFM  International 
CFM56-2,  -2B,  -3,  -5B.  -5C  and  -7B  series 
turbofan  engines  with  a  No.  4  bearing,  part 
number  (P/N)  305-355-717-0,  that  has  a 
serial  number  (SN)  listed  in  Table  1  of  this 
AD  installed.  These  engines  are  installed  on, 
but  not  limited  to  Airbus  Industrie  A319, 
A320,  A321  and  A340  series  airplanes, 
Boeing  737  and  KC135  series  airplanes,  and 
McDonnell  Douglas  EXDS  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  bearing  failures,  which  could 
cause  an  engine  failure,  do  the  following: 

Number  of  Hours  Until  Number  of  Engines 
Must  Be  Limited 

(a)  Limit  the  number  of  engines  with  a 
suspect  No.  4  bearing  that  has  a  SN  listed  in 
the  following  Table  1  of  this  AD  to  one  on 
each  airplane  within  300  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  but  no  later  than  July  1,  2001,  whichever 
occurs  earlier: 


Table  1 .— CFM56  Engines  With  Suspect  No.  4  Bearings 


Part  No. 

Part  serial 
No. 

Er>glne 
model 

Engine  serial 
No. 

305-355-717-0 

DB387598-C 
DB387670-5 
DB387608-F 
DB387612-8 
DB387614-4 
DB387625-H 
DB387647-Y 
DB387650-6 
DB387651-5 
DB387661-K 
DB387604-K 
DB387605-^ 
DB387603-L 
DB387590-5 
DB387591-4 
DB387634-3 
DB387658-D 
DB387654-2 
DB387683-G 
DB387648-W 
DB387660-L 
DB387606-H 
DB387618-0 
DB387599-B 
DB387609-Y 
DB387611-7 
DB387615-3 
DB387601-N 
DB387594-1 
DB387592-3 
,DB3876ia-8 
DB387600-P 
DB387649-V 
DR.387678-C 
DB387652^' 
DB387659-C 
DB387693-1 
DB387655-1 
DB387684-F 
DB387588-V 
DB387657-E 
DB387653-3 
DB387597-D 
DB387602-M 

2B 
2 

3 

3 

3 

3 

3 

3 

3 

3 

5B 

5B 

5B 

5B 

5B 

5B 

5B 

56 

5B 

5B 

5B 

5B 

5B 

5C 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

7B 

714172 

305-355-717-0 : 

692251 

305-355-717-0 

725109 

305-355-717-0 

720493 

305-355-717-0  

721253 

305-355-717-0 

720383 

305-355-717-0 .". 

857594 

305-355-717-0 

721237 

305-355-717-0 

726245 

305-355-717-0  

856671 

305-355-717-0 : 

779783 

305-355-717-0 :. . 

779784 
»•     779785 

305-355-717-0 

305-355-717-0  

779786 

305-355-717-0 

779787 

305-355-717-0 

779796 

305-355-717-0 

779798 
779799 
779802 

305-355-717-0 

305-355-717-0  

305-355-717-0 

77980"? 

305-355-717-0 .' 

779804 
779960 

305-355-717-0 

305-355-717-0  

779961 
741948 

305-355-717-0 

305-355-717-0  

876395 
876399 
876400 

305-355-717-0 

305-355-717-0 .    . 

305-355-717-0 

fi76401 

305-355-717-0 

876403 
876405 

305-355-717-0  

305-355-717-0 , 

876406 
876410 
876421 

305-355-717-0. 7 

305-355-717-0 

305-355-717-0  

876423 
876424 
fl7f54?9 

305-355-717-0 

305-355-717-0  

305-355-717-0  

876431 
876432 
876434 
876727 
876729 
876730 
877404 
877408 

305-355-717-0 v 

305-355-717-0  

305-355-717-0  

305-355-717-0  

305-355-717-0  

305-355-717-0  

305-355-717-0  
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Table  1.— CFM56  Engines  With  Suspect  No.  4  Bearings— Continued 


Part  No. 


305-355-717-0 
305-355-717-0 
305-355-717-0 


Part  serial 
No. 


DB387589-U 
DB387656-0 
DB387671-4 


Engine 
model 


7B 
7B 
78 


Engine  serial 
No. 


877427 
875232 
874219 


Replacement  of  Suspect  No.  4  Bearings 

(b)  For  engines  that  have  a  suspect  No.  4 
bearing  that  has  a  SN  listed  in  Table  1  of  this 
AD,  replace  the  No.  4  bearing  with  a 
serviceable  part  within  2,000  hours  TIS,  after 
the  effective  date  of  this  AD,  but  no  later  than 
December  31 .  2001,  whichever  occurs  earlier. 

Installation  of  Suspect  No.  4  Bearings 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  any  No.  4  bearing  that  has  a  SN 
listed  in  Table  1  of  this  AD. 

(d)  After  the  effective  date  of  this  AD,  do 
not  install  any  engine  that  has  a  No.  4  bearing 
with  a  serial  number  listed  in  Table  1  of  this 
AD. 

Initial  Inspections  for  Chip  Detector 
Indications 

(e)  For  engines  that  have  a  suspect  No.  4 
bearing  that  has  a  SN  listed  in  Table  1  of  this 
AD,  inspect  for  magnetic  chip  indications 
within  in  the  specified  times,  and  if 
necessary,  disposition  as  follows: 

(1)  For  CFM56-5B  engines,  check 
electronic  magnetic  chip  detector  (EMCD) 
visual  indicator  within  50  to  75  hours  TIS 
after  the  effective  date  of  this  AD. 

(2)  For  CFM56-5C  engine  (741948),  check 
for  class  2  Electronic  Centralized  Aircraft 
Monitor  (ECAM)  message  "MAGNETIC  CHIP 
DETECTED"  before  hirther  flight. 

(3)  For  CFM56-7B  engines  equipped  with 
Debris  Monitoring  System  (DMS)  option, 
check  Flight  Management  Computer — Master 
Control  Display  Unit  (FMC-MCDU)  for 
message  79-2114  before  further  flight. 

(4)  For  CFM56-7B  engines  equipped  with 
classic  magnetic  chip  detectors  (MCD), 
inspect  aft  sump  MCD  within  50  to  75  hours 
TIS  after  the  effective  date  of  this  AD. 

(5)  For  CFM56-2,  -2B,  and  -3  engines, 
inspect  aft  sump  MCD  within  50  to  75  hours 
TIS  after  the  effective  date  of  this  AD. 

(6)  If  bearing  particles  are  found,  remove 
engine  from  service  before  further  flight. 

Eepetitive  Inspections  for  Chip  Detector 
Indications 

(f)  Thereafter,  inspect  for  chip  indications 
in  accordance  with  the  specified  time-since- 
last-inspection  (TSLI),  and  if  necessary, 
disposition  as  follows: 

(1)  For  CFM56-5B  engines,  check  EMCD 
visual  indicator  every  50-75  hours  TSLI. 

(2)  For  CFM56-5C  engine  (741948),  check 
for  class  2  ECAM  message  "MAGNETIC  CHIP 
DETECTED"  after  every  flight. 

(3)  For  CFM56-7B  engines  equipped  with 
DMS  option,  check  FMC-MCDU  for  message 
79-2114  once  p»er  day. 

(4)  For  CFM56-7B  engines  equipped  with 
classic  MCD,  inspect  aft  sump  MCD  every 
50-75  hours  TSU. 


(5)  For  CFM56-2,  -2B,  and  -3  engines, 
inspect  aft  sump  MCD  every  50-75  hours 
TSU. 

(6)  If  bearing  particles  are  found,  remove 
engine  from  service  before  further  flight. 

Terminating  Action 

(g)  Replacement  of  a  No.  4  l)earing  that  has 
a  SN  listed  in  Table  1  of  this  AD  with  a  No. 
4  bearing  that  does  not  have  a  SN  listed  in 
Table  1  of  this  AD  is  terminating  action  for 
the  repetitive  inspection  requirements 
specified  in  paragraph  (f)  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  euid  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Effective  Date  of  This  AD 

(j)  This  amendment  becomes  effective  on 
June  11,  2001. 

Issued  in  Burlington,  Massachusetts,  on 
May  24,  2001. 
Thomas  A.  Boudreau,      ~ 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-13720  Filed  5-31-01;  8:45  am) 

BHJJNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtatton  Administration 
14  CFR  Part  71 

[Airspace  Dockat  No.  01  -ACE-2] 

Amendment  to  Class  E  Airspace; 
Phllllpsburg,  KS 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  docimient  confirms  the 

effective  date  of  a  direct  final  rule  which 

revises  Class  E  airspace  at  Phillipsburg, 

KS. 

EFFECTIVE  DATE:  0901  UTC,  July  12, 

2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  AC:E-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  March  2,  2001  (66  FR 
13011).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  nde 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  conmient,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regtUation  woiUd  become  effective  on 
Jxdy  12,  2001.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  May  9,  2001. 
Richard  L.  Day, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  01-13673  Filed  5-31-01;  8:45  am] 
■lUJNQ  COM  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Fsderal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30249;  Amdt.  No.  2052]       ^ 

Standard  Instrumant  Approach 
Procaduras;  Miacallaneoua 
Amandmants 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 
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SUMHARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  FUght  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  25082 
Oklahoma  City,  OK.  73125)  telephone: 
(405) 954-4164. 

SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 


description  of  each  SIAP  is  contained  in 
official  FAA  form  dociunents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  The 
applicable  FAA  Forms  are  identified  as 
FAA  Forms  8260-3,  8260-4,  and  8260- 
5.  Materials  incorporated  by  reference 
are  available  for  examination  or 
purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  tapes  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  ffight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regiUation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciuxent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  May  25. 
2001. 

Nicholas  A.  Sabatini, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§597.23, 97.25, 97.27, 97.29, 97.31, 97.33 
and  97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MSL,  MSL/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  'Effective July  12,  2001 

Twin  Falls,  ID,  Joslin  Field-Magic  Valley 

Regional,  ILS  RWY  25,  Amdt  8 
Manistee,  MI,  Manistee  County-Blacker,  VOR 

RWY  9,  Orig 
Manistee,  MI,  Manistee  County-Blacker,  VOR 

RWY  27,  Orig 
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Manistee,  MI,  Manistee  County-Blacker,  VOR 

OR  GPS  RWY  9,  Amdt  11  CANCELLED 
Manistee,  MI,  Manistee  County-Blacker,  VOR 

OR  GPS  RWY  27,  Amdt  11  CANCELLED 
Saginaw,  MI,  MBS  Intl,  VOR  RWY  5,  Amdt 

14A 
Saginaw,  MI,  MBS  Intl,  VOR  RWY  14,  Amdt 

13B 
Saginaw,  MI,  MBS  Intl,  VOR  RWY  23,  Amdt 

14A 
Saginaw,  MI,  MBS  Intl,  VOR  RWY  32,  Amdt 

9B 
Saginaw,  MI,  MBS  Intl,  RNAV  (GPS)  RWY  5, 

Orig 
Saginaw,  MI,  MBS  InU,  RNAV  (GPS)  RWY 

14,  Orig 
Saginaw,  MI,  MBS  InU,  RNAV  (GPS)  RWY 

23,  Orig 
Saginaw,  MI,  MBS  Intl,  RNAV  (GPS)  RWY 

32.  Orig 
Minneapolis,  MN  Minneapolis-St  Paul  Intl/ 

Wold  Chamberlain,  ILS  RWY  22,  Amdt  8 
Point  Lookout,  MO,  M.  Graham  Clark,  NDB 

RWY  29,  Amdt  7A  (CANCELLED) 
St.  Louis,  MO,  Lambert-St.  Louis  Int'l,  ILS 

PRM  RWY  30R,  Orig  (Simultaneous  Close 

Parallel) 
Fargo.  ND,  Hector  InU,  VOR  OR  TACAN 

RWY  35,  Amdt  12B 
Fargo,  ND,  Hector  InU,  VOR/DME  OR 

TACAN  RWY  17.  Orig-D 
Fargo.  ND,  Hector  InU,  RNAV  (GPS)  RWY  13, 

Orig 
Fargo.  ND.  Hector  InU.  RNAV  (GPS)  RWY  17. 

Orig 
Fargo,  ND.  Hector  InU,  RNAV  (GPS)  RWY  31, 

Orig 
Faigo,  ND,  Hector  InU,  RNAV  (GPS)  RWY  35, 

Orig 
Del  Rio,  TX,  Del  Rio  InU,  RNAV  (GPS)  RWY 

13,  Orig 
Del  Rio,  TX,  Del  Rio  InU,  GPS  RWY  13,  Amdt 

1,  CANCELLED 
Charlotte  Amalie,  VI,  Cyril  E.  King,  RNAV 

(GPS)  Z  RWY  10,  Amdt  1 

♦  *  *  Effective  September  6,  2001 

White  Plains,  NY,  Westchester  Coimty, 
RNAV  (GPS)  RWY  34.  Amdt  1 

(FR  Doc.  01-13794  Filed  5-31-01;  8:45  am] 
BUJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30250;  Amdt  No.- 2053] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 


the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flig)^t 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procediu^ 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPt^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 


Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Fiurther, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  lumecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  Uie  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  cheirts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
conunerce,  I  find  that  notice  and  public 
procedxu^  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable. 
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that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatdry  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
_^ regulatory  evaluation  as  the  anticipated 
'impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subiects  in  14  CFK  Part  97 

Air  TraflRc  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  E)C  on  May  25, 
2001. 

Nicholas  A.  Sabatini, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97^,  97.27,  97^,  97.31,  97.33, 
97.35    [AmendMQ 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §97.31  RADAR  SL\Ps;  §97.33 
RNAV  SL\Ps;  and  §  97.35  COPTER 
SL\Ps,  Identified  as  follows:  *  *  * 
Effective  Upon  Publication 


FDCdate 


04/30/01 
05/09/D1 
0S/09/D1 
05/09/01 
05/1 0A)1 
05/15/01 
05/15/01 
05/15/01 
05/15/01 
05/15/01 
05/15/01 
05/15/01 

05/16/01 

05/16/01 
05/16/01 
05/1 7A)1 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/17/01 
05/18/01 

05/18/01 

05/18/01 

05/21/01 
05/22/01 
05/22/01 
05/22/01 
05/22/01 
05/22/01 
05/2a«)1 


State 


TX 

NY 

TX 

NY 

NO 

Ml 

Ml 

Ml 

Ml 

Ml 

OK 

VA 

CA 

AK 

AK 

NY 

OH 

OH 

OH 

OH 

NM 

AZ 

AZ 

Ml 

Ml 

TX 

TX 

TX 

OK 

MN 

MN 

MN 

NM 
CA 
CA 
CA 
CA 
CA 
NY 


City 


Dallas-Fort  Worth  

Westtiampton  Beach 

Cleveland 

White  Plains  

Maxton 

Romeo 

Romeo 

Coldwater 

Lansing  

Lansing 

Tulsa 

Saluda  


Oakland 


Koliganek 

Koliganek 

Elmira  

Cleveland 

Cleveland 

Cleveland 

Cleveland 

Albuquerque 

Phoenix 

Phoenix 

Ionia 

Coldwater  .... 

Hariingen  

Waco  

Waco  

Ardmore 

Minneapolis  . 


Minneapolis  . 

Minneapolis  . 

Alt)uquerque 

San  Jose  

San  Jose  

San  Jose  ..... 

San  Jose  

San  Jose  

New  York 


Airport 


Dallas-Fort  Worth  Intl  

The  Francis  S.  Gabreski 

Cleveland  Muni 

Westchester  County 

Laurinburg-Maxton  

Romeo  State  _.. 

Romeo  State  

Branch  County  Memorial 

Capital  City  

Capital  City 

Tulsa  Intl 

Hummel  FieW  


Metropolitan  Oakland  Intl 


Koliganek 

Koliganek 

Elmira/Coming  Regk>nal  

Cleveland-Hopkins  Intl  

Cleveland-Hopkins  Intl  

Cleveland-Hojjkins  Intl  

Cleveland-Hopkins  Intl  

Albuquerque  Intl  Sunport  

Williams  Gateway 

Williams  Gateway 

Ionia  County  

Branch  County  Memorial 

Valley  Intemational 

Waco  Regional  

Waco  Regional  

Ardmore  Downtown  Executive  

Minneapolis-St     Paul     Intl     (WoM- 

Chamberlain). 
Minneapolis-St     Paul     Intl     (WokJ- 

Chambertain). 
Minneapolis-St     Paul     Intl     (WokJ- 

Chambertain). 

Albuquerque  Intl  Sunport  

San  Jose  Intl  

San  Jose  Intl  

San  Jose  Intl  

San  Jose  Intl  

San  Jose  Intl  

Laguardia 


FDCNo. 


1/4048 
1/4326 
1/4368 
1/4389 
1/4434 
1/4534 
1/4535 
1/4541 
1/4549 
1/4550 
1/4571 
1/4589 

1/4602 

1/4612 
1/4613 
1/4631 
1/4632 
1/4633 
1/4634 
1/4635 
1/4654 
1/4663 
1/4664 
1/4666 
1/4669 
1/4680 
1/4689 
1/4690 
1/4iB99 
1/4734 

1/4735 

1/4736 

1/4813 
1/4869 
1/4870 
1/4871 
1/4872 
1/4873 
1/4943 


Subject 


ILS  Rwy  36L,  Amdt  6A 

Copter  ILS  Rwy  24,  AnxJi  1A 

GPS  16,  Orig 

Copter  ILS/DME  162,  Orig-A 

NDB  or  GPS  Rwy  5,  Orig-A 

GPS  Rwy  36,  Orig 

VOR/DME  or  GPS-A.  Amdt  7 

VOR  Rwy  6,  Amdt  4A 

VOR  or  GPS  Rwy  24,  Amdt  8A 

Radar-1,  Amdt  14 

HI-NDB  or  ILS  Rwy  18L,  AnrKlt  4 

GPS  Rwy  36,  Orig  (This  replaces 
FDC  1/4589  in  TL  01-12) 

NDB  Rwy  27R,  Amdt  5  (This  re- 
places FDC  1/2278  in  TL  01-12) 

GPS  Rwy  27,  Orig-A 

GPS  Rwy  9,  Orig-A 

RNAV  (GPS)  Rvvy  28,  Orig 

ILS  Rwy  5R  (CAT  I,  II,  III),  Amdt  16 

NDB  or  GPS  Rwy  5R,  /^mdt  5A 

ILSRwy23L,  Amdt  17A 

NDB  or  GPS  Rwy  23L,  Amdt  1A 

ILS  Rwy  3,  Orig-B 

VOR  or  TACAN  Rwy  30C.  Amdt  1A 

ILS  Rwy  30C,  Amdt  2 

RNAV  (GPS)  Rwy  27,  Orig 

RNAV  (GPS)  Rwy  6.  Orig-A 

NDB  or  GPS  Rwy  17R,  Amdt  11A 

GPS  Rwy  19,  Orig-A 

GPS  Rwy  1 ,  Orig-A 

GPS  Rwy  17,  Orig 

Copter  ILS  Rwy  30R,  Orig 

ILS  Rwy  30R,  Amdt  10A 

ILS  PRM  Rwy  30R.  Amdt  5A 

NDB  or  GPS  Rwy  35,  Amdt  7A 
LOC/DME  Rwy  SOL,  Amdt  1 1 
NDB/DME  Rwy  SOL,  Amdt  5 
VOR  Rwy  12R,  Amdt  3 
GPS  Rwy  12R,  Orig 
VOR/DME  Rwy  30L,  Amdt  1 
Copter  ILS/DME  Rw^y  22,  Amdt  1 
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(PR  Doc.  01-13795  Filed  5-31-01;  8:45  am) 

BILLING  COOe  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firaarms 

27  CFR  Part  9 

rr.D.  ATF-456 ;  Re:  Notice  No.  882] 
RIN  1512-AA07 

Diamond  Mountain  District  Vltlcultural 
Area  (99R-223P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  Treasury  decision  vtrill 
establish  a  viticultural  area  in  Napa 
Coxmty,  California,  to  be  known  as 
"Diamond  Mountain  District."  This 
viticultural  area  is  a  result  of  a  petition 
submitted  by  Rudy  von  Strasser  of  Von 
Strasser  Winery  on  behalf  of  the 
Diamond  Mountain  Appellation 
Committee,  representing  15  growers  and 
vintners  in  the  proposed  area. 
EFFECTIVE  DATE:  Effective  July  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  111  W.  Huron 
Street,  Room  219,  Buffalo,  New  York 
14202-2301, (716)  551-4048. 
SUPPLEMENTARY  INFORMATION: 

1.  Background  on  Viticultural  Areas 

What  Is  ATF's  Authority  To  Establish  a 
Viticultural  Area? 

ATF  published  Treasiuy  Decision 
ATF-53  (43  FR  37672,  54624)  on 
August  23, 1978.  This  decision  revised 
the  regulations  in  27  CFR  part  4, 
Labeling  and  Advertising  of  Wine,  to 
allow  the  establishment  of  definitive 
viticultiual  areas.  The  regulations  allow 
the  name  of  an  approved  viticultural 
area  to  be  used  as  an  appellation  of 
origin  on  wine  labels  and  in  wine 
advertisements.  On  October  2, 1979, 
ATF  published  Treasiuy  Decision  ATF- 
60  (44  FR  56692)  which  added  27  CFR 
part  9,  American  Viticultural  Areas,  for 
the  listing  of  approved  American 
viticultural  areas,  the  names  of  which 
may  be  used  as  appellations  of  origin. 

What  Is  the  Definition  of  an  American 
Viticultural  Area? 

An  American  viticultiual  area  is  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features. 
Viticultural  features  such  as  soil, 
climate,  elevation,  topography,  etc., 
distinguish  it  firom  surroimding  areas. 


What  Is  Required  To  Establish  a 
Viticultural  Area? 

Any  interested  person  may  petition 
ATF  to  establish  a  grape-growing  region 
as  a  viticultural  area.  The  petition 
should  include: 

•  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

•  Evidence  relating  to  the 
geographical  characteristics  (climate, 
soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
featuires  of  the  proposed  area  from 
surrounding  areas; 

•  A  description  of  the  specific 
boimdaries  of  the  viticultural  area, 
based  on  featiues  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

•  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
boundaries  prominently  marked. 

2.  Rulemaking  Proceeding 

Petition 

Rudy  von  Strasser  of  Von  Strasser 
Winery  petitioned  ATF  for  the 
establishment  of  a  viticultural  area  in 
Napa  County,  California,  to  be  called 
"Diamond  Mountain."  The  petition  was 
filed  on  behalf  of  the  Diamond 
Mountain  Appellation  Committee, 
whose  15  growers  and  vintners 
represent  87  percent  of  the  total 
vineyard  holdings  in  the  viticultural 
area.  The  proposed  viticultural  area  is 
located  entirely  in  Napa  County, 
California  and  encompasses 
approximately  5,000  acres,  of  which 
approximately  450  acres  are  planted  to 
vineyards. 

Notices  of  Proposed  Rulemaking 

A  Notice  of  Proposed  Rulemaking, 
Notice  No.  882,  was  published  in  the 
Federal  Register  on  September  29, 1999, 
requesting  comments  from  all  interested 
persons  concerning  the  proposed 
viticultural  area.  The  comment  period 
was  to  close  on  November  29, 1999.  On 
November  15, 1999,  ATF  received  a 
request  from  Fred  and  Mary  Constant  of 
Diamond  Mountain  Vineyard  to  extend 
the  comment  period  an  additional  60 
diays.  Diamond  Mountain  Vineyard  is 
located  within  both  Napa  and  Sonoma 
Counties,  partially  within  the 
boimdaries  proposed  for  the  Diamond 
Mountain  viticultiu^  area.  According  to 
the  winery,  it  had  been  unable  to  get 
timely  and  complete  information  on  the 
specifics  of  the  proposal  and  therefore  it 


needed  additional  time  to  prepare  its 
comments.  In  view  of  this,  on  November 
26,  1999,  ATF  pubUshed  Notice  No.  886 
extending  the  comment  period  imtil 
January  28,  2000. 

Comments 

Thirty-nine  comments  were  received 
in  response  to  Notice  882.  Thirty-seven 
of  the  comments  favored  adoption  of  the 
viticultural  area  as  proposed.  Twenty- 
five  of  these  specifically  supported  the 
use  of  the  Napa  and  Sonoma  coimty  line 
as  one  of  the  boundary  lines  for 
proposed  area.  These  commenters 
maintained  that  because  the  name 
"Diamond  Mountain"  has  always  been 
associated  with  Napa  Valley,  the 
boundaries  should  not  encompass  any 
areas  outside  Napa  County. 

Fred  and  Mary  Constant  of  Diamond 
Mountain  Vineyards  submitted  two 
comments  proposing  two  changes  to  the 
proposed  viticultural  area.  First,  they 
proposed  changing  the  name  to 
"Diamond  Mountain  District."  The 
Constants  argued  that  because  the 
proposed  area  does  not  physically 
encompass  all  of  Diamond  Mountain,  as 
identified  on  the  U.S.G.S.  map  included 
in  the  petition,  the  name  "Diamond 
Mountain"  could  be  confusing.  The 
Constants,  who  own  a  trademark  for  the 
name  "Diamond  Mountain  Vineyard", 
also  felt  that  "Diamond  Moimtain^ 
District"  would  reduce  confusion  and 
conflicts  with  their  trademark,  their 
winery  name,  and  other  Diamond 
Moimtain  trademarks.  As  evidence  for 
the  use  of  this  name,  the  Constants 
submitted  two  documents  in  which 
"District"  is  used  in  association  with 
"Diamond  Mountain".  One,  a  1913 
school  board  document,  twice  referred 
to  the  Diamond  Moimtain  school 
district.  The  other,  an  article  bom  the 
12/4/99  issue  of  the  Wine  Business 
Insider  on  the  proposed  Diamond 
Mountain  viticultural  area,  used  the 
phrase  "Diamond  Mountain  District". 

The  Constants  also  proposed 
amending  the  southwestern  boundary  of 
the  viticultural  area  to  include  their 
Sonoma  county  property.  Their 
vineyard,  Diamond  Mountain  Vineyard, 
straddlesthe  Napa  and  Sonoma  county 
line.  Fifty-five  of  its  acres  are  located  in 
Napa  County  within  the  proposed 
boundaries  of  the  Diamond  Mountain 
viticultural  area,  while  15  of  its  acres 
are  in  Sonoma  county,  just  outside  the 
proposed  boundaries.  The  Constants 
argued  that  their  Sonoma  property  is  on 
Diamond  Mountain  and  should 
therefore  be  included  in  any  viticultural 
area  bearing  its  name.  Referring  to  the 
U.S.G.S.  map  submitted  by  the 
petitioners  (Calistoga,  CA  1993, 
1:24,000),  they  pointed  out  that  much  of 
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Diamond  Mountain,  including  its  peak, 
is  actually  in  Sonoma  County. 

Their  proposal  was  supported  by  their 
assertion  that  the  climate  and  soil  of 
their  Sonoma  property  is 
indistinguishable  from  that  of  their 
Napa  property.  They  stated  that  it  is 
unlikely  for  climate  to  vary  dramatically 
over  a  distance  of  a  few  hundred  feet  on 
the  same  side  of  a  mountain.  The 
elevation  of  their  Sonoma  property  is 
not  an  issue,  according  to  the  Constants, 
because  the  highest  part  of  their  Sonoma 
property  is  no  higher  than  the  highest 
part  of  their  Napa  property.  The  soil, 
they  asserted,  is  also  consistent  between 
their  Napa  and  Sonoma  parcels.  The 
Constants  did  not  provide  any  evidence 
supporting  this  claim. 

Additionally,  the  Constants  stated 
that  their  vineyard,  originally  planted  to 
vines  around  1900  by  Andrew 
Rasmussen,  is  one  of  the  oldest  on 
Diamond  Mountain.  They  submitted 
several  pieces  of  evidence  which 
mention  the  Rasmussen  vineyards  as 
located  on  Diamond  Mountain  near  the 
Napa-Sonoma  County  line.  Because  of 
the  historical  importance  of  their 
vineyard,  the  Constants  felt  it  should  be 
included  in  the  viticultural  area  in  its 
entirety. 

Finally,  the  Constants  stated  that  the 
division  of  their  vineyards  by  the 
viticultiual  area  boundaries  will  create 
an  administrative  and  financial  burden 
for  them  by  forcing  them  to  track  the 
origin  of  their  grapes. 

Petitioners'  Response 

The  petitioners,  in  coimter  conmients, 
initially  disagreed  with  both  the 
proposed  name  change  and  the  proposal 
to  include  Sonoma  County  property  in 
the  viticultural  area,  calling  the 
evidence  cited  for  these  changes  weak. 

On  January  22,  2001,  the  petitioners 
wrote  to  ATF  stating  that  they  had 
reconsidered  and  now  wished  to  change 
the  name  of  the  viticultural  area  to 
"Diamond  Mountain  District." 
However,  they  stated  that  they  were 
against  any  change  in  the  proposed 
boundaries. 

While  the  petitioners  acknowledged 
that  Diamond  Mountain's  peak  is  in 
Sonoma  County,  they  argued  that 
historical  and  current  usage  of  the  name 
is  strongly  associated  with  Napa,  not 
Sonoma,  County.  The  petitioners 
submitted,  as  part  of  either  the  petition 
or  counter  comments,  over  40  articles 
referencing  Diamond  Moimtain  as  a 
grape  growing  area  in  Napa  Valley  or 
Napa  County.  The  petitioners  felt  that 
including  Sonoma  County  land  in  a 
viticultural  area  associated  with  Napa 
Valley  would  be  confusing  to  the  public. 


The  petitioners  also  submitted,  as  part 
of  their  counter  comments,  a  document 
written  by  wine  historian  William  F. 
Heintz  titled  "Diamond  Mountain — An 
Overview  of  its  History  &  the 
Rasmussens  on  Diamond  Mountain 
Napa  Coimty,  California."  Mr.  Heintz 
found  historical  records  indicating  that 
"Diamond  Mountain"  was  a  Napa 
County  region  name  and  road  name 
before  it  was  used  for  the  mountain 
peak.  According  to  Mr.  Heintz's 
research,  the  earliest  use  of  the  name  on 
a  Sonoma  County  map  was  in  1970. 
Thus,  the  petitioners  argued,  "Diamond 
Mountain"  is  historically  a  Napa  County 
name. 

Mr.  Heintz  also  researched  the  history 
of  the  Rasmussen's  vineyards  by 
examining  Napa  and  Sonoma  County 
assessment  records  and  interviewing 
individuals  fomiUar  with  the 
Rasmussen/Constant  property.  He 
concluded  that  the  Rasmussens  never 
grew  grapes  on  the  Sonoma  portion  of 
their  property.  Two  commenters 
concurred,  stating  their  personal 
observations  of  the  property  in  question 
showed  that,  prior  to  the  Constants' 
ownership,  it  was  heavily  forested  and 
contained  no  evidence  of  old  grape 
plantings. 

Finally,  the  petitioners  argued  that  the 
division  of  the  Constants'  vineyards  by 
the  viticultural  area  boundary  woidd 
not  create  a  financial  or  administrative 
burden.  They  pointed  out  that  this 
boundary  is  already  one  of  the 
boimdaries  of  the  Napa  Valley 
viticidtxiral  area.  They  argued  that  the 
Constants  knowingly  purchased  a  parcel 
in  Sonoma,  on  the  other  side  of  the 
present  Napa  Valley  boundary,  thus 
choosing  to  divide  their  vineyard 
holdings.  Their  financial  and 
administrative  burden,  the  petitioners 
maintained,  would  not  change  with  the 
establishment  of  the  proposed  Diamond 
Mountain  District  boimdaries. 

A  TF  Analysis  of  Comments 

After  careful  review  of  the  comments, 
ATF  has  concluded  that  the  evidence 
provided  supports  the  creation  of  the 
viticultural  area  with  the  name 
"Diamond  Mountain  District"  and  with 
the  boimdaries  as  originally  proposed. 

Name 

ATF  finds  that  sufficient  evidence  has 
been  submitted  to  support  the  name 
"Diamond  Mountain  District."  In 
addition  to  insuring  that  the  viticultural 
name  is  that  by  which  the  area  is  locally 
and/or  nationally  known,  ATF  must 
also  insure  that  the  name  is  not  £alse  or 
misleading  to  the  consumer.  While  the 
evidence  shows  that  the  area  has  also 
been  called  "Diamond  Mountain",  ATF 


finds  that  this  name  could  be  confused 
with  the  Constants  '  winery.  Diamond 
Mountain  Vineyards.  ATF  therefore 
feels  that  the  name  "Diamond  Mountain 
District"  is  a  better  choice.  This  name  is 
known  to  refer  to  the  viticultural  area 
and  is  not  misleading. 

Boundaries 

ATF  finds  that  the  evidence  provided 
by  Fred  and  Mary  Constant  is  not 
sufficient  to  change  the  boundaries  as 
originally  proposed.  In  order  for  ATF  to 
adopt  their  proposal,  the  evidence 
would  need  to  show  that:  (1)  Their 
Sonoma  County  property  is  recognized 
by  consumers  and  the  wine  industry  as 
part  of  the  viticultural  area,  and  (2)  their 
Sonoma  County  property  shares 
geographic  characteristics  with  the 
viticultural  area.  Both  of  these  elements 
must  be  proved  by  the  evidence  for  the 
proposal  to  be  adopted. 

First,  the  Constants  did  not  establish 
that  their  Sonoma  County  property  is 
recognized  as  part  of  the  viticultural 
area.  To  provide  name  recognition  and 
boundary  evidence,  the  petitioners 
submitted  over  forty  articles  from 
newspapers,  magazines,  and  reference 
books  referring  to  Diamond  Mountain  as 
a  wine  region  in  Napa  Valley  or  Napa 
County.  None  of  these  articles  mention 
wineries  or  vineyards  in  Sonoma 
Coimty. 

Both  the  petitioners  and  the  Constants 
referenced  an  article  fi'om  the  January- 
February  1977  issue  of  Connoisseurs* 
Guide  to  California  Wine  tided  "Napa 
Valley  Appellations."  This  article 
identifies  Diamond  Mountain  as  one  of 
several  Napa  Valley  areas  having  unique 
grape-growing  characteristics.  In  their 
comments,  the  Constants  quote  this 
article,  "We  would  identify  the  whole 
moimtain  area  west  of  the  Valley  and 
north  of  Spring  Mountain  as  Diamond 
Mountain,"  and  argue  that  it  supports 
the  inclusion  of  their  vineyard  in  the 
viticultural  area.  However,  because  of 
the  vagueness  of  this  description,  and 
the  fact  that  this  article  is  clearly 
referencing  Napa  Valley  areas,  ATF  does 
not  find  this  article  to  be  sufficient 
evidence  for  the  Constants'  proposed 
boundaries. 

Both  the  Constants  and  the  petitioners 
presented  arguments  on  whether  the 
Rasmussens  grew  grapes  on  the 
Constants'  Sonoma  parcel  on  Diamond 
Mountain.  The  petitioners  submitted 
several  pieces  of  evidence  that 
persuasively  indicated  that  while  the 
Rasmussens  did  grow  grapes  on  their 
Napa  property,  they  did  not  grow  any 
on  their  Sonoma  property.  The 
Constants'  evidence  was  more  general 
and  merely  established  the  site  of  the 
Rasmussens'  property,  and  not  that  they 
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grew  grapes  in  Sonoma  County.  Alter 
analysis  of  the  combined  evidence,  ATF 
finds  that  the  Sonoma  County  portion  of 
Diamond  Mountain  does  not  share  the 
viticultural  history  of  the  Napa  County 
portion. 

Second,  the  Constants  did  not 
establish  that  that  their  Sonoma  County 
property  shares  geographic 
characteristics  with  the  proposed 
viticultural  area.  It  is  indisputable  that 
the  geographic  feature  called  "Diamond 
Mountain",  as  depicted  on  the 
petitioners"  U.S.G.S.  map,  includes  part 
of  Sonoma  County  and  the  Constants' 
vineyard.  However,  ATF  has  created 
other  viticultural  areas  named  for  a 
moimtain  that  do  not  encompass  the 
entire  mountain.  In  many  cases, 
separate  areas  of  a  mountain  may  have 
varying  climates,  soils,  or  other 
geographic  features,  thus  creating 
di^rent  grape  growing  conditions.  For 
example,  when  establishing  the  Bell 
Moimtain  viticultural  area  (T.D.  ATF- 
238],  ATF  cited  the  soils  and 
topography  in  its  decision  to  include 
oiily  the  south  and  southwestern  slopes 
of  Bell  Mountain  in  the  viticultural  area. 
In  another  example,  the  higher 
elevations  of  Sonoma  Mountain  were 
not  included  in  the  Sonoma  Mountain 
viticultural  area  (T.D.  ATF-196)  because 
of  climate  and  topography.  In  cases  such 
as  these,  the  viticultural  area  should  not 
encompass  the  entire  mountain  since 
geographic  features  (climate,  soil, 
elevation,  physical  features)  should  be 
similar  within  the  viticultural  area.  In 
the  case  of  Diamond  Mountain  District, 
the  petitioners  have  submitted 
persuasive  evidence  that  the  soil  and 
climate  in  the  Napa  County  part  of 
Diamond  Mountain  are  different  from 
those  in  the  adjacent  part  of  the 
mountain  in  Sonoma  Coimty.  In  view  of 
this,  the  evidence  must  show  that  the 
Constants'  Sonoma  parcel  not  only  is 
physically  on  Diamond  Mountain,  but 
also  shares  similar  soil  and  climatic 
conditions  with  the  petitioner's 
proposed  viticultural  boundaries. 
Because  the  Constants  have  not 
submitted  any  evidence  regarding  the 
climate  or  soils  of  their  proposed 
boundaries,  ATF  cannot  determine  if 
they  are  similar  to  those  in  the  proposed 
viticultural  boundaries  proposed  by  the 
petitioner. 

Taken  as  a  whole,  the  historic  and 
current  evidence  regarding  the 
boundaries  supports  the  original 
boundaries  proposed  by  the  petitioners. 
No  evidence  was  present  that  associated 
Sonoma  County  or  the  Constants' 
Sonoma  vineyard  with  the  grape 
growing  area  known  as  "Diamond 
Mountain  District."  ATF's  conclusion  is 
that  the  Diamond  Mountain  District  is 


locally  and  nationally  known  as 
referring  to  that  part  of  Diamond 
Mountain  in  Napa  County.  This,  along 
with  the  petitioners'  climate  and  soil 
evidence,  supports  designating  only  the 
Napa  County  part  of  Diamond  Moimtain 
as  the  viticultural  area  "Diamond 
Moimtain  District." 

Evidence  That  the  Name  of  the  Area  Is 
Locally  or  Nationally  Knovm 

The  Diamond  Mountain  District  has 
been  home  to  vineyards  and  wineries 
since  the  1860's.  According  to  the 
petitioner'/ evidence,  a  Mr.  Joseph 
Schram  planted  his  first  vines  as  early 
as  1863  and  had  a  hundred  acres  of 
vineyards  by  1892. 

According  to  the  petitioner,  the 
evolution  of  Diamond  Mountain  into  a 
Napa  Valley  regional  name  began  in  the 
early  decades  of  the  20th  century,  with 
Diamond  Mountain  School  and 
Diamond  Mountain  Road  being  the  first 
features  in  the  region  to  bear  the  name. 
The  naming  of  the  school  took  place  in 
1909,  with  the  major  access  road  in  the 
region  designated  as  Diamond  Mountain 
Road  shortly  thereafter.  The  petitioner 
has  also  presented  substantial  evidence 
that  the  Diamond  Mountain  District 
began  to  gain  national  renown  in  the 
early  1970's,  as  expanding  consumer 
interest  in  California  wines  resulted  in 
new  vineyards,  new  wineries  and  a 
greater  awareness  of  regional  wine 
character.  As  evidence  for  this  national 
name,  the  petitioner  included  an 
excerpt  from  the  second  edition  of  The 
Wines  of  America  by  Leon  Adams  that 
states,  "Diamond  Mountain,  like  Mt. 
Veeder  and  Spring  Mountain  also  on  the 
west  side  of  Napa  Valley,  is  regarded  as 
a  viticultural  district  separate  tmm  the 
rest  of  Napa  Valley." 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticultural  Area  Are 
as  Specified  in  the  Petition 

According  to  the  petitioner,  precise 
boundaries  for  the  region  being 
proposed  have  never  been  delineated. 
The  evidence  submitted,  however, 
shows  that  the  Diamond  Mountain 
District's  viticultural  history  and 
identity  are  strongly  associated  with 
Napa  Valley.  For  this  reason,  the 
boundaries  of  the  viticultural  area  are 
entirely  within  Napa  County.  According 
to  the  petitioner,  the  petition  took  a 
conservative  approach  to  establishing 
boundaries  for  the  Diamond  Mountain 
District.  The  petitioner  stated  that 
special  care  was  taken  to  assure  that  the 
boundaries  encompass  only  those  lands 
that  meet  both  the  historic  and 
geographic  criteria  for  inclusion  in  the 
viticultural  area.  Also,  the  boundaries 
have  been  drawn  to  respect  neighboring 


regions  with  separate  names,  histories, 
geographic  features  and  political 
boundaries.  The  petitions  cited  the 
Fourth  Edition  of  The  Connoisseurs' 
Handbook  of  the  Wines  of  California 
and  the  Pacific  Northwest  for  a 
descriptionof  the  proposed  area  "*  *  * 
a  portion  of  the  Napa  Valley's  western 
hills  between  St  Helena  and  Calistoga". 
This  citation  was  accompanied  by  a 
m^  which  shows  the  rough  limits  of 
the  region:  Spring  Mountain  to  the 
south,  the  400  foot  elevation  that 
generally  parallels  Highway  29  to  the 
east.  Petrified  Forest  Road  to  the  north 
and  the  Napa-Sonoma  Coimty  line  to 
the  west. 

The  petitioner  chose  the  400- foot 
contour  line  for  the  northeastern 
boundary  to  accurately  reflect  the 
lowest  elevation  of  vineyards 
historically  associated  with  the 
Diamond  Mountain  District.  The  use  of 
the  Napa-Sonoma  County  line  as  the 
southwestern  boundary  acknowledges 
the  historic  association  of  the  Diamond 
Mountain  District  viticultural  area  with 
Napa  County  and  Napa  Valley,  and  also 
recognizes  the  differences  in  history  and 
geography  that  distinguish  Diamond 
Mountain  frtim  adjacent  slopes  of  the 
Mayacama  Mountains  in  Sonoma 
County. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  etc.)  Which 
Distinguish  Viticultural  Features  of  the 
Area  From  Surrounding  Areas 

There  is  evidence  in  the  record  that 
the  geographical  features  in  the 
Diamond  Mountain  District  viticultural 
area  clearly  distinguish  it  from 
surrounding  areas.  The  Diamond 
Mountain  District  is  situated  in  the 
Napa  Valley  on  the  eastern  slope  of  the 
Mayacamas  Mountains.  The  region 
consists  entirely  of  residual  upland  soils 
derived  from  volcanic  parent  material. 
These  soils  are  very  different  from  the 
alluvial  soils  on  the  floor  of  the  Napa 
Valley  to  the  east  and  northeast  and  are 
also  significantiy  different  horn  the 
sedimentary  upland  soils  prevalent  in 
the  Spring  Mountain  viticultural  area  to 
the  south.  These  soils  are  significantly 
different  from  the  shallow,  dry  soils  in 
Sonoma  Coimty  to  the  west  and 
southwest.  According  to  the  petitioner, 
the  viticultural  area's  topography  and 
aspect  contribute  to  a  special 
microclimate.  Hillside  topography  and 
valley  temperature  inversions  combine 
to  give  the  region  an  unusually 
moderate  temperate  regime  during  a 
growing  season,  with  lower  maximum 
temperatures  and  higher  minimum 
temperatures  than  nearby  locations  on 
the  floor  of  the  Napa  Valley.  The 
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petitioner  stated  that  the  microclimate 
of  the  Diamond  Mountain  District  is 
clearly  distinctive  when  compared  to 
the  surroimding  areas.  The  region's 
microclimate  is  slightly  warmer  than 
that  of  the  Spring  Mountain  District  to 
the  south,  but  somewhat  similar  due  to 
comparable  upland  locations, 
northeastern  (eastern,  in  Spring 
Mountain's  case)  aspects,  and  cooling 
influence  of  marine  breezes  from  the 
Pacific  Ocean.  The  microclimate  is 
significantly  cooler  than  the  floor  of  the 
Napa  Valley  to  its  northeast  and  north, 
due  to  various  tempering  influences 
primarily  associated  with  its  upland 
location.  So  too  is  it  cooler  than 
adjacent  land  to  the  west  in  Sonoma 
Coimty,  due  to  its  predominantly 
northeastern  aspect  which  provides 
oblique  sun  and  shade  in  the  afternoon, 
while  the  western  aspect  of  the 
Mayacamas  Mountains  adjacent  to  the 
region  in  Sonoma  County  is  clearly 
hotter  and  drier. 

Boundaries 

The  viticultural  area  is  located  in 
Napa  County,  California.  The  approved 
uses  maps  for  determining  the 
boimdary  of  the  Diamond  Mountain 
District  viticultiu^  area  are,  "Mark 
West  Springs,  Calif.",  7.5  minute  series, 
edition  of  1993,  and  the  "Calistoga, 
Calif.",  7.5  minute  series,  edition  of 
1993.  The  northeastern  boimdary 
follows  the  400-foot  contoiu-  line  from 
Ritchey  Creek  northwest  to  the  Petrified 
Forest  Road  and  the  northern  boundary 
follows  the  Petrified  Forest  Road  west 
from  the  400-foot  contour  line  to  the 
Napa-Sonoma  county  line.  The 
southwestern  boundary  follows  the 
official  boundary  line  between  Napa 
and  Sonoma  counties  southeast  from 
Petrified  Forest  Road  to  the  east-west 
boundary  between  Sections  18  and  19  in 
Township  8  North,  Range  6  West, 
Mount  Diablo  Range  and  Meridian.  The 
southern  boundary  follows  the 
boundary  between  Sections  18  and  19, 
Sections  17  and  20  and  Ritchey  Creek 
east  from  the  Napa-Sonoma  county  line 
to  the  400-foot  elevation  line.  It  also 
corresponds  with  the  Northern 
Boundary  of  the  Spring  Mountain 
District  viticultural  area. 

3.  Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  rule  because  no 
requirement  to  collect  information  is 
imposed. 


How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Rule? 

These  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  or  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  from 
surrounding  areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
accurately  describe  the  origin*bf  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  that  area. 

No  new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

It  has  been  determined  that  this 
regidation  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

4.  Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures.  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
part  9,  American  Viticultiual  Areas,  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C— Approved  American 
Viticultural  Areas 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.166  to  read  as  follows: 

§9.166    Diamond  Mountain  District 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Diamond  Mountain  District." 

(b)  Approved  Map.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Diamond  Mountain  District 


viticultural  area  are  two  1:24,000  Scale 
U.S.G.S.  topography  maps. 

They  are  titled: 

(1)  Mark  West  Springs,  CA  1993 

(2)  Calistoga,  CA  1993. 

(c)  Boundaries.  The  viticultural  area  is 
located  in  Napa  County,  California.  The 
beginning  point  is  where  the  boimdary 
between  Napa  and  Sonoma  counties 
intersects  Petrified  Forest  Road  in 
Section  3  of  Township  8  North,  Range 
7  West,  Mount  Diablo  Base  and 
Meridian  on  the  Mark  West  Springs 
map; 

(1)  Then  north  and  east  along 
Petrified  Forest  Road  approximately  1.9 
miles  to  the  point  where  it  intersects  the 
400-foot  contour  just  east  of  Section  35 
of  Township  9  North,  Range  7  West, 
Mount  Diablo  Base  and  Meridian,  in  the 
Mallacomes  land  grant; 

(2)  Then  generally  east  southeast 
along  the  400-foot  contour 
approximately  6.5  miles  to  the  point 
where  it  intersects  Ritchey  Creek  in 
Section  3  of  Township  8  North,  Range 
6  West,  Mount  Diablo  Base  and 
Meridian; 

(3)  Then  west  southwest  along 
Ritchey  Creet  approximately  2.2  miles 
to  the  point  where  it  intersects  the 
boundary  between  Sections  1 7  and  20  of 
Township  8  North,  Range  6  West, 
Mount  Diablo  Base  and  Meridian; 

(4)  Then  due  west  in  a  straight  line 
along  the  section  boundary 
approximately  0.8  miles  to  the  point 
where  it  intersects  the  boundary 
between  Napa  and  Sonoma  Counties 
between  Sections  18  arid  19  of 
Township  8  North,  Range  6  West, 
Mount  Diablo  Base  and  Meridian; 

(5)  Then  generally  northwest  along 
the  boundary  between  Napa  and 
Sonoma  Counties  approximately  4.2 
miles  to  the  point  where  it  intersects 
Petrified  Forest  Road,  to  the  point  of 
beginning. 

Signed:  April  13,  2001. 
Bradley  A.  Buckles, 
Director. 

Approved:  April  19,  2001. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

and  Trade  Enforcement). 

[FR  Doc.  01-13821  Filed  5-31-01:  8:45  am] 
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DEPARTMEffT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-030] 

RIN211S-AA97 

Safety  Zone:  Rh^ersplash  2001, 
Milwaukee  River,  Wisconsin 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Milwaukee  River  for  the  Riversplash 
2001  fireworks  display.  This  safety  zone 
is  necessary  to  protect  spectators  and 
vessels  trom  the  hazards  associated  with 
the  storage,  preparation,  and  launching 
of  fireworks.  This  safety  zone  is 
intended  to  restrict  vessel  traffic  £rom  a 
portion  of  the  waters  of  the  Milwaukee 
River,  Milwaukee,  Wisconsin. 
DATES:  This  temporary  rule  is  effective 
from  8:30  p.m.  (CST)  until  10:40  p.m. 
(CST)  on  June  1st  and  2nd,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble 
from  the  public,  as'  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  [CGD09-01-030]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Milwaukee,  2420  South  Lincohi 
Memorial  Drive,  Milwaukee,  WI  53207 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Timothy  Sickler.  Port  Operations 
Chief,  Marine  Safety  Office  Milwaukee, 
2420  South  Lincoln  Memorial  Drive, 
Milwaukee,  WI  53207.  The  phone 
number  is  (414)  747-7155. 
SUPPLEMENTARY  INFORMATION:  - 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and,  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  it  effective  less  than  30 
days  after  publication  in  the  Federal 
Re^pster.  The  permit  application  did  not 
allow  sufficient  time  for  publication  of 
an  NPRM  foUowed  by  a  temporary  final 
rule  effective  30  days  after  publication. 
Any  delay  of  the  effective  date  of  this 
rule  would  be  contrary  to  the  public 
interest  due  to  the  Ibiown  dangers 
associated  with  fireworks  displays  and 
the  possible  loss  of  life,  injury,  and 
damage  to  property. 


Background  and  Purpose 

This  Safety  Zone  is  established  to 
safeguard  the  public  from  the  hazards 
associated  with  launching  of  fireworks 
on  the  Milwaukee  River,  Milwaukee, 
Wisconsin.  The  size  of  the  zone  was 
determined  by  using  previous 
experiences  with  fireworks  displays  in 
the  Captain  of  the  Port  Milwaukee  zone 
and  local  knowledge  about  wind,  waves, 
and  currents  in  this  particular  area. 

The  safety  zone  will  be  in  effect  on 
June  1st  and  2nd,  from  8:30  p.m.  (CST) 
until  10:40  p.m.  (CST).  The  safety  zone 
will  encompass  all  waters  bounded  by 
the  following  coordinates:  from  the 
pomt  of  origin  at  43°  02.601  N.  087° 
54.831  W;  east  along  the  State  Street 
Bridge  to  43°  02.617  N,  087°  54.766  W; 
south  along  the  east  bank  of  the 
Milwaukee  River  to  43°  02.487  N,  087° 
54.756  W;  west  along  the  Kilboum 
Shwt  Bridge  to  43°  02.506  N,  087° 
54.735  W;  north  along  the  west  bank  of 
the  Milwaukee  River  next  to  Pere 
Marquette  Park  back  to  the  point  of 
origin. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  Milwaukee  or  his  designated  on 
scene  patrol  persormel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Milwaukee  or  his  designate  on  scene 
representative.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  VHF 
Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
requfre  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
the  DOT  is  unnecessary.  This  finding  is 
based  on  the  following  reasons:  this  rule 
wrill  be  in  effect  for  only  two  hours  on 
two  days  and  late  in  the  day  when 
vessel  traffic  is  minimal;  vessel  traffic 
may  enter  or  transit  through  the  safety 
zone  with  the  permission  of  the  Captain 
of  the  Port  Milwaukee  or  his  designated 
on  scene  representative;  and  we  will 
issue  maritime  advisories,  widely 


available  to  users  of  the  Milwaukee 
River,  before  the  effective  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  emd  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  >«rith 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  sigmficant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  Pere  Marquette  Park 
between  the  Kilboum  Avenue  and  State 
Street  Bridges,  Milwaukee,  Wisconsin 
from  8:30  p.m.  (CST)  until  10:40  p.m. 
(CST)  on  June  1st  and  2nd.  2001. 

This  safety  zone  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  this  rule  will  be 
in  effect  for  only  two  hours  on  two  days 
and  late  in  the  day  when  vessel  traffic 
is  minimal;  vessel  traffic  may  enter  or 
transit  through  the  safety  zone  with  the 
permission  of  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on  scene 
representative;  and  we  will  issue 
maritime  advisories,  widely  available  to 
users  of  the  Milwaukee  River,  before  the 
effective  period. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  govenunental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  (See 
ADDRESSES.) 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
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wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
800-REG-FAIR  (1-888-734-3247). 

Collection  of  Inibrmation 

This  rule  call  for  no  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 

3520). 

Federalism 

We  have  analyzed  this  nde  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications.for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regiilations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu-  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figaie  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  Mie475.lC,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  section  165.T09- 
916  is  added  to  read  as  follows: 

§165.709-916    Safety  Zone;  Milwaukee 
River,  Milwaukee,  Wisconsin. 

(a)  Location:  All  waters  of  the 
Milwaukee  River  encompassed  by  the 
following  coordinates:  from  the  point  of 
origin  at  43°  02.601  N,  087°  54.831  W; 
east  along  the  State  Street  Bridge  to  43° 
02.617  N,  087°  54.766  W;  south  along 
the  east  bank  of  the  Milwaukee  River  to 
43°  02.487  N.  087°  54.756  W;  west  along 
the  Kilboum  Street  Bridge  to  43°  02.506 
N,  087°  54.735  W;  north  along  the  west 
bank  of  the  Milwaukee  River  next  to 
Pere  Marquette  Park  back  to  the  point  of 
origin. 

(b)  Effective  Times  and  Dates.  From 
8:30  p.m.  until  10:40  p.m.  on  Jime  1st 
and  2nd,  2001. 

(c)  Regulations.  (1)  The  general 
regidations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port 
Milwaukee  or  the  designated  on  scene 
patrol  personnel.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  or  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  mecins,  the 
operator  shall  proceed  as  directed. 

(3)  This  safety  zone  should  not 
adversely  effect  shipping.  However, 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Milwaukee  to  enter  or  transit  the  safety 
zone.  Approval  will  be  made  on  a  case- 
by-case  basis.  Requests  must  be  in 
advance  and  approved  by  the  Captain  of 
the  Port  Milwaiikee  before  transits  will 
be  authorized.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  U.S. 
Coast  Guard  Group  Milwaukee  on 
Channel  16,  VHF-FM. 

Dated:  May  21,  2001. 
M.R.  DeVries, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Milwaukee,  Milwaukee,  Wisconsin. 
[FR  Doc.  01-13705  Filed  5-31-01;  8:45  am] 
OLUNG  CODE  4910-1S-M 


UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Parts  252  and  257 
[Docket  No.  RM  2001-3A  CARP] 

Cable  and  Satellite  Statutory  Licenses 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Final  rule. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  adopting  final 
regulations  for  filing  a  claim  to  royalties 
collected  under  the  cable  statutory 
license,  17  U.S.C.  Ill,  and  the  satellite 
statutory  license,  17  U.S.C.  119.  Under 
the  new  rules,  a  party  who  files  a  joint 
claim  on  behalf  of  multiple  copyright 
owners  must  list  the  name  and  address 
of  each  copyright  owner  to  the  joint 
claim. 

EFFECTIVE  DATE:  July  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel  or 
Tanya  M.  Sandros,  Senior  Attorney  for 
Compidsory  Licenses,  Copyright 
Arbitration  Royalty  Panel,  P.O.  Box 
70977,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  252-3423. 

SUPPLEMENTARY  INFORMATION: 
Background 

Each  July,  persons  who  are  entitled  to 
statutory  license  fees  collected  under 
the  provisions  of  the  cable  statutory 
license,  17  U.S.C.  Ill,  and  the  satellite 
statutory  license,  17  U.S.C.  119,  must 
file  a  claim  with  the  Copyright  Office  in 
accordance  with  its  regulations  in  order 
to  establish  their  claim  to  a  share  of  the 
royalty  fees.  See  37  CFR  252.3  and 
257.3.  Historically,  the  filing 
requirements  have  been  minimal, 
requiring  only  the  identification  of  the 
claimant,  contact  information,  a 
statement  of  the  nature  of  the  claimant's 
copyrighted  work,  at  least  one  example 
of  a  secondary  retransmission  of  the 
claimant's  work  during  the  previous 
calender  year,  an  original  signature  of 
the  claimant  or  a  duly  authorized 
representative  of  the  claimant,  and,  in 
the  case  of  a  joint  claim,  a  statement  on 
the  part  of  the  entity  filing  the  claim 
that  authorization  for  filing  the  claim 
exists. 

On  April  26,  2001,  the  Copyright 
OflBce  published  a  Notice  of  Proposed 
Rulemaking,  seeking  comment  on 
proposed  amendments  which  were 
offered  to  clarify  that  the  identity  of 
each  copyright  owner  must  be  listed  on 
each  claim.  66  FR  20958  (April  26, 
2001).  The  need  for  this  clarification 
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became  apparent  diuing  a  recent  cable 
royalty  distribution  proceeding,  when  a 
party  filed  a  claim  for  cable  royalties  in 
the  name  of  a  corporate  entity  that  held 
no  copyrights  to  programming  which 
had  been  secondarily  transmitted  by  a 
cable  system  during  the  relevant 
calendar  year.  See  Docket  No.  2000-2 
CARP  CD  93-97.  The  disputed  claim 
was  filed  under  the  current  regulations 
which  allow  "any  party"  claiming  to  be 
entitled  to  cable  fees  to  make  the  claim. 
During  the  course  of  that  proceeding, 
the  Office  observed  that  the  language 
"any  party"  was  quite  broad  and  could 
include  holders  of  one  or  more 
exclusive  rights  granted  by  copyright,  as 
well  as  agents  and  representatives  of 
copyright  owners.  See  Order  in  Docket 
No.  2000-2  CARP  CD  93-97  (June  22, 
2000). 

Specifically,  the  Office  found  that  this 
language  might  plausibly  be  interpreted 
by  the  public  as  allowing  the  filing  of  a 
"placeholder"  claim.  A  "placeholder" 
claim  is  a  claim  filed  by  a  person  who 
is  not  a  copyright  owner,  but  who  files 
a  cable  or  satellite  claim  in  his  or  her 
own  name,  and  then  later  asserts  claims 
to  royalties  on  behalf  of  copyright 
owners  whose  works  were  retransmitted 
by  a  cable  system  or  satellite  carrier. 
Placeholder  claims  may  be  filed  with 
the  Copyright  Office  in  the  form  of 
single  claims,  but  in  substance  they  are 
joint  claims.  Because  the  Copyright 
Office  does  not  inquire  as  to  the  identity 
of  the  person  or  entity  filing  a  cable  or 
satellite  claim  (i.e.  whether  that  person 
or  entity  is  a  copyright  owner  or  another 
party),  we  cannot  determine  whether 
the  claim  is  a  properly  filed  single 
claim,  or  shoidd  be  a  joint  claim 
identifying  the  appropriate  represented 
copyright  owners. 

Placeholder  claims  run  afoul  of  the 
distribution  process  for  cable  and 
satellite  royalties.  The  law  states  that 
cable  and  satellite  royalties  may  only  be 
distributed  to  copyright  owners  whose 
works  were  retransmitted  by  either 
cable  systems  or  satellite  carriers.' 
Indeed,  the  purpose  of  filing  claims  is 
to  permit  identification  of  all  copyright 
owners  who  are  entitled  to  a 
distribution.  2  Placeholder  claims  make 


>  Both  section  111  and  section  119  permit 
copyright  owners  to  designate  a  common  agent  for 
payment  of  royalty  fees.  17  U.S.C.  in(d)(4)(A)  & 
119(b)(4)(A).  We  do  not  interpret  this  language  as 
authorizing  the  filing  of  placeholder  claims.  Rather, 
this  language,  "(claimants]  may  designate  a 
common  agent  to  receive  payment  on  their  behalf," 
allows  the  Library  to  distribute  royalties  to  someone 
other  than  the  copyright  owner,  provided  that  the 
owner  has  previously  informed  the  Copyright  Office 
of  the  identity  of  the  common  agent. 

^The  one  exception  to  this  is  allowing  performing 
rights  societies,  who  literally  represent  thousands  of 
copyright  owners,  to  file  one  claim  on  behalf  of  all 


it  impossible  to  identify  the  copyright 
owners  entitled  to  distribution.  Further, 
both  section  111  and  section  119  plainly 
state  that  claims  for  royalty  fees  must  be 
filed  in  the  month  of  July  to  be  eligible 
for  distribution.  Placeholder  claims  can 
circumvent  this  requirement  by 
allowing  the  filer  to  enter  into 
representation  agreements  with 
copyright  owners  after  the  July 
deadline,  and  effectively  secure  a 
distribution  for  those  owners  who  had 
not  filed  timely  claims.  The  Office  has 
stated  previously  that  it  will  not  allow 
joint  claims  to  be  amended  to  add  new 
parties  after  the  July  deadline,  because 
this  would  thwart  the  purpose  of  the 
July  filing  requirement.  59  FR  63025, 
63028  (December  7,  1994).  Placeholder 
claims  can  produce  this  result,  because 
the  identity  of  the  copyright  owners 
represented  by  the  party  filing  the 
placeholder  claim  will  not  be  known 
until  Notices  of  Intent  to  Participate  in 
a  CARP  proceeding  are  filed. 
Presumably,  the  party  filing  the 
placeholder  claim  could  then  sign 
representation  agreements  with 
copjrright  owners  who  had  not  filed 
their  own  claims  up  imtil  that  date. 

We  wish  to  put  an  end  to  placeholder 
claims.  To  this  end,  we  proposed 
amendments  to  parts  252  and  257  of  the 
rules  to  clarify  that  a  claim  filed  with 
the  Copyright  Office  must  list  the  name 
of  each  copyright  owner  covered  by  the 
claim;  and  today,  we  are  adopting  the 
proposed  amendments  as  final 
regulations.  In  addition,  the  amended 
rules  will  also  require  that  a  joint  claim 
specify  the  name  of  the  copyright  owner 
for  each  listed  copyrighted  work.  These 
rules  shall  govern  the  filing  of  cable  and 
satellite  claims  beginning  July  1,  2001. 

Comments 

The  Copjright  Office  received 
comments  to  its  proposed  rules  from 
seven  parties:  the  American  Society  of 
Composers,  Authors  and  Publishers, 
Broadcast  Music,  Inc.,  and  SESAC,  Inc. 
(collectively,  the  "Performing  Rights 
Organizations");  the  Office  of  the 
Commissioner  of  Baseball,  the  National 
Basketball  Association,  the  National 
Football  League,  and  the  National 
Hockey  League  (collectively,  the 
"Professional  Sports  Leagues");  the 
Canadian  Claimants  Group;  the  National 
Association  of  Broadcasters  ("NAB"); 
the  Motion  Picture  Association  of 
America  ("MPAA");  Worldwide 
Subsidy  Group  ("WSG");  and  Mark  J. 
Davis  ("Davis"). 


their  members  and  affiliates.  As  discussed  above, 
the  Copyright  Royalty  Tribunal  created  this 
exception,  and  the  Copyright  Office  has  adopted 
this  practice. 


The  commenters,  in  general,  support 
the  Office's  endeavor  to  clarify  its  rules 
to  eliminate  any  opportunity  for  a 
claimant  to  expand  its  claim  after  the 
July  31  filing  deadline.  The  Performing 
Rights  Organizations  and  the 
Professional  Sports  Leagues  support  the 
proposed  modifications  to  §§  252.3  and 
257.3  of  title  37  of  the  Code  of  Federal 
Regulations  without  change.  The 
remaining  five  commenters  agreed  with 
the  proposed  amendments  but  each 
sought  additional  modifications  to  the 
rules  and/or  clarification  of  the  nature 
of  the  problem  that  prompted  the  Office 
to  amend  its  rule. 

Identification  of  Copyright  Owners 

First,  the  purpose  of  the  filing 
requirements  is  to  establish  each 
copyright  owner's  entitlement  to  the 
cable  and  satellite  royalties  in 
accordance  with  the  provisions  set  forth 
in  the  law.  A  fimdamental  requirement 
is  to  file  a  claim  with  the  Copyright 
Office  during  the  month  of  July  for 
royalties  collected  the  prior  calendar 
year.  No  claim  can  be  filed  without 
identifying  the  copyright  owner. 

Prior  to  the  recent  cable  distribution 
proceeding.  Docket  No.  2000-2  CARP 
CD  93-97,  we  had  thought  the  rules  had 
made  it  clear  that  the  identity  of  each 
copyright  owner  must  be  disclosed. 
Consequently,  a  joint  claim  had  to 
include  the  name  of  each  copyright 
owner  on  whose  behalf  the  claim  was 
made.  Certain  parties,  e.g.  the 
Professional  Sports  Leagues  and  the 
MPAA,  who  have  historically 
participated  in  these  proceedings,  also 
understood  this  to  be  the  law  and  saw 
no  ambiguity  in  the  wording  of  the 
rules. 

But  what  was  clear  and  imambiguous 
to  these  parties  and  the  Office  was  not 
so  obvious  to  new  participants.  In  July 
of  1998,  the  Office  received  a  claim  from 
a  single  entity  which  turned  out  to  be 
an  agent  filing  on  behalf  of  a  number  of 
copyright  owners.  Because  the  Office 
recognized  that  there  were  arguably 
ambiguities  in  the  regulation  at  that 
time,  the  Office  allowed  the  claim  and 
further  fact-finding  was  conducted  by  a 
Copyright  Arbitration  Royalty  Panel 
("CARP")  for  the  purpose  of 
establishing  which  copyright  owners 
and  which  programs  were  covered  by 
the  initial  filing. 

To  avoid  such  problems  in  the  future, 
the  Office  issued  proposed  rules  for  the 
purpose  of  clarifying  that  each  claim 
must  list  the  name  of  each  copyright  . 
owner  on  whose  behalf  the  claim  is  filed 
and  it  must  do  so  during  the  time  period 
established  by  Congress. 

Only  WSG  makes  any  objection  to  the 
new  rides.  WSG  argues  that  the 
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proposed  rules  "are  little  more  than 
another  obstacle  that  could  residt  in  the 
denial  of  valid  claims."  WSG  comment 
at  4.  WSG  reaches  this  conclusion  based 
upon  its  analysis  of  the  United  States 
statutory  mechanism  for  filing  claims 
for  retransmission  royalties  with 
procedures  used  in  Eiuope,  Australia 
and  Asia.  It  concludes  that  the  United 
States  system  is  more  complex, 
restrictive,  time  consuming  and 
expensive.  To  make  its  case,  WSG 
highlights  the  statutory  requirement  that 
claims  to  cable  and  satellite  royalties 
must  be  filed  with  the  Copyright  Office 
diuing  the  month  of  Jidy  each  year.  It 
cites  this  requirement  as  an  example  of 
the  formalistic  restrictions  placed  on  the 
copyright  owners  and  seems  to  urge  the 
Office  to  impose  fewer  restrictions  on 
the  claimants,  such  as  not  requiring  the 
identification  of  the  copyright  owner  at 
the  time  the  claim  is  filed.  Moreover, 
WSG  argues  that  the  imposition  of  the 
requirement  could  result  in  the  denial  of 
a  vahd  claim,  especially  where  the  agent 
has  secured  timely  and  proper  authority 
to  make  the  filing. 

However,  we  fail  to  see  how  an  agent 
or  a  copyright  owner  is  disadvantaged 
because  the  agent  is  required  to  list  the 
name  of  each  copyright  owner  to  a  joint 
claim.  First,  the  agent  must  know  who 
his  clients  are  when  he  files  the  claim. 
Second,  an  initial  claim  may  be  further 
amended  to  add  new  copyright  owners 
at  any  time  diuing  the  month  of  July. 
Alternatively,  the  agent  can  file  the 
claim  on  the  last  day  of  the  filing  period 
provided  that  the  claim  is  either  hand 
delivered  to  the  Copyright  Office  or  it  is 
sent  via  first  class  mail  and  bears  a  July 
date  stamp  from  the  United  States  Postal 
Service.  The  only  requirement  is  that 
the  claim  be  timely  filed  with  the 
Copyright  Office  and  that  it  meet  the 
minimal  filing  requirements,  including 
a  complete  list  of  the  copyright  owners 
who  are  covered  by  the  claim,  their 
respective  addresses  and  an  example  of 
a  secondary  transmission  of  a  work 
owned  by  one  of  the  listed  copyright 
owners.  The  copyright  owner  of  this 
work  must  be  identified. 

Adherence  to  this  fundamental  filing 
requirement  will,  as  MPAA  points  out, 
simplify  litigation  and  reduce  the 
associated  costs.  MPAA  also  contends 
that  the  simple  rule  change  will 
facilitate  settlement  negotiations  at  an 
earlier  phase  in  the  distribution  process. 
Even  WSG  agrees  that  the  requirement 
to  list  each  copyright  owner  to  a  joint 
claim  will  allow  other  parties  a 
mechanism  by  which  they  can  ascertain 
the  extent  of  the  claim  and  verify  that 
the  party  making  the  claim  has  the 
necessary  authority  to  make  the  filing. 


The  name  of  each  copyright  owner  is 
among  the  most  fundamental  elements 
required  to  establish  a  claim  to 
copyright  royalties  and  there  can  be  no 
serious  challenge  to  a  rule  requiring  the 
identification  of  the  party  who  is  the 
beneficiary  of  the  cl^m.  Thus,  we  are 
adopting  the  amended  rules.^ 

Address  and  Contact  Information 

.    The  proposed  rules  also  require  that 
a  joint  claim  include  the  address  for 
each  listed  copyright  owner.  WSG  does 
not  object  to  the  additional  requirement, 
but  it  does  not  agree  that  the  requested 
contact  information  need  be  filed  at  the 
same  time  as  the  initial  claim.  It  argues 
that  the  information  may  not  be  readily 
available  to  the  party  filing  the  claim, 
especially  when  a  first  time  claimant 
decides  at  the  last  minute  to  piu^ue  its 
entitlement.  For  this  reason,  WSG 
proposes  that  the  Office  require  a 
subsequent  filing  with  the  address  and 
contact  information  for  each  claimant. 
In  addition,  WSG  suggests  that  this 
information  be  submitted  to  the 
Copyright  Office  under  seal  of  a 
protective  order  to  avoid  misuse  of  the 
information. 

WSG's  arguments  are  unavailing  on 
this  point.  Undoubtedly,  most  people 
could  benefit  from  more  time  to  meet  a 
deadline,  but  the  time  for  completing 
the  process  is  limited.  Thus,  it  is 
incmnbent  upon  the  claimant  to  begin 
the  process  early  enough  to  gather  the 
necessary  information  and  submit  it  to 
the  Office  in  a  timely  manner,  either  in 
his  or  her  own  claim  or  in  a  joint  claim 
filed  by  the  copyright  owner's  agent. 
Moreover,  there  is  no  justification  for 
granting  a  copyright  owner  who  chooses 
to  file  through  an  agent  more  time  to 
submit  the  required  information  than 
that  allotted  to  a  copyright  owner  who 
submits  a  single  claim  in  his  or  her  own 
name.  Identifying  the  address  of  a 
claimant  is  a  simple  matter  involving 
information  that  should  be  readily 
available  to  the  person  filing  the  claim. 

For  this  reason,  the  Copyright  Office 
rejects  WSG's  suggestion  that  copyright 
owners  to  a  joint  claim  receive 
additional  time  to  meet  the  Office's 


^  Although  this  rule  change  will  resolve  the 
identity  of  the  claimants  eligible  to  seek  royalties, 
it  does  not  identify  which  entity  will  ultimately 
represent  the  interests  of  the  claimant  in  a 
proceeding  before  the  Copyright  OfBce  or  a  CARP. 
This  is  the  case  because  many  copyright  owners 
decide  to  engage  independent  counsel  or  an  agent 
to  negotiate  on  their  behalf  only  after  they  file  the 
initial  claim.  In  these  instances,  it  may  not  be  clear 
who  represents  whom  in  a  distribution  proceeding 
until  notices  of  intent  to  participate  are  filed  with 
the  Office.  For  example,  in  the  1997  cable 
distribution  proceeding,  MPAA  represented  the 
interests  of  over  100  copyright  owners  but  did  not 
identify  itself  as  the  agent  of  these  claimants  until 
it  filed  its  direct  case  on  their  behalf. 


filing  requirements.  The  Office  also 
rejects  the  suggestion  that  the  addresses 
and  contact  information  for  each  joint 
claimant  be  submitted  under  a 
protective  order.  The  requested 
information  is  by  no  means  confidential. 
Quite  the  contrary,  it  is  the  most 
mimdane,  ordinary  variety  of 
information  that  is  routinely  disclosed 
in  the  ordinary  coiuse  of  business. 
There  is  no  justification  for  redacting 
such  information  from  a  public  record. 

Program  Listings 

Two  commenters,  WSG  and  Davis, 
seek  modifications  to  the  rules  to 
require  claimants  to  identify  in  their 
initial  filing  all  programs  for  which  they 
are  making  a  claim.  Davis  maintains  that 
the  piupose  of  the  claim  in  July  is  to 
clearly  identify  the  claimants  who  are 
entitied  to  receive  the  royalty  fees  and 
the  works  upon  which  they  base  their 
claim.  Davis  argues  that  the 
identification  of  all  programs  at  the 
initial  stage  of  the  distribution  process 
will  foster  an  early  resolution  of  any 
outstanding  controversies.  He  believes 
that  an  additional  requirement  to  list  all 
programs  in  the  initial  claim  will  not 
overbiuden  the  filer  because  the 
information  is  readily  available  from 
Cable  Data  Corporation  or  readily 
accessible  fit>m  the  claimant's  business 
records. 

WSG  supports  similar  modifications 
of  the  rules  because  it  had  difficulty 
ascertaining  the  validity  of  a  claimant's 
entitlement  to  particular  programs  in  a 
recent  cable  distribution  proceeding.  It 
too  believes  that  a  rule  requiring 
disclosure  of  the  programs  owned  or 
claimed  by  each  claimant  would  aid  in 
the  just  resolution  of  outstanding 
controversies. 

Davis  and  WSG,  however,  have 
formed  thefr  opinions  based  on  a  single 
experience  in  a  Phase  n  distribution 
proceeding  which,  by  its  very  nature, 
required  the  fact  finders  to  sort  out 
individual  claims  and  determine  the 
value  of  each  claimant's  programming. 
Lists  of  programs  associated  with 
particiUar  claimants,  however,  are  not 
needed  in  the  early  stages  of  the 
distribution  process.  Historically, 
parties  have  been  able  to  negotiate 
settiement  agreements  between  program 
categories  without  the  aid  of  specific 
program  information.  Furthermore, 
parties  have  indicated  that,  in  the  case 
of  a  joint  claim,  it  is  both  unnecessary 
and  expensive  to  require  the  listing  of 
a  single  specific  program  for  each 
copyright  owner  listed  in  the  claim.  59 
FR  23964  (May  9,  1994). 

The  Office  concludes  that  before 
making  a  determination  on  these 
proposals,  it  would  be  necessary  to 
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explore  this  issue  in  a  separate 
proceeding  and  provide  an  opportimity 
for  comment  from  other  parties. 

Parent/Subsidiary  Claims 

NAB  supports  the  proposed  rule 
changes,  but  it  seeks  clarification  of  the 
rule  for  filing  a  joint  claim  when  the 
claim  is  filed  in  the  name  of  a  parent 
company  on  behalf  of  all  its 
subsidiaries.  It  notes  that  "group 
broadcast  station  owners  sometimes 
follow  the  practice  of  filing  a  single 
claim  on  behalf  of  their  entire  group  of 
owned  stations,"  even  though  the  parent 
company  may  only  be  the  beneficial 
owner  and  not  the  legal  owner  of  the 
retransmitted  works.  NAB  comment  at 
2. 

However,  it  is  clear  that  a  claim 
which  asserts  rights  to  royalties  on 
behalf  of  more  than  a  single  entity  is  a 
joint  claim.  Thus,  the  preceding 
example  cited  by  NAB  must  be 
considered  a  joint  claim  and  as  such,  it 
must  list  each  claimant  and  include  a 
concise  statement  of  authorization.  On 
this  point,  NAB  asserts  that  the  practice 
of  reciting  the  relationship  between  the 
parent  and  the  subsidiary  should  be 
sufficient  to  establish  the  parent  entity's 
authority  for  filing  the  claim  on  behalf 
of  itself  and  its  subsidiaries  and  seeks  to 
codify  this  imderstanding  by  including 
additional  regulatory  language. 
Specifically,  NAB  requests  that  the 
proposed  regulation  be  amended  to  state 
that: 

A  parent  corporation  of  a  copyright  owner, 
or  an  entity  controlling  a  copyright  owner, 
may  establish  its  authorization  to  file  jointly 
on  behalf  of  its  subsidiary  copyright  owners 
by  identifying  the  nature  of  the  ownership  or 
control  relationship. 

NAB  comment  at  3.  The  Office, 
however,  declines  to  codify  this  practice 
without  giving  the  public  an 
opportunity  to  comment  on  the 
proposed  changes. 

Moreover,  what  is  required  under  the 
final  rule  is  that  the  person  or  entity 
filing  the  claim,  e.g.,  the  parent 
corporation,  ascertain  whether  it  has  the 
authority  to  file  the  claim  on  behalf  of 
the  listed  joint  claimants  and  include  a 
concise  statement  of  the  authorization  it 
has  for  making  such  claim.  Of  course, 
this  statement  is  merely  a  representation 
to  the  Office  that  the  authority  for  filing 
the  claim  exists  and  its  validity  may  be 
tested  at  a  later  point  in  the  distribution 
process. 

In  the  event  the  Office  determines  that 
a  parent/subsidiary  claim  is  a  joint 
claim,  NAB  makes  a  second  request.  It 
asks  for  a  liberal  amendment  policy 
under  which  the  parent  corporation  can 
amend  its  claim  to  add  additional 
subsidiaries  not  listed  on  the  original 


claim.  It  argues  that  such  amendments 
do  not  prejudice  other  parties  because 
the  original  claim  would  provide  notice 
to  all  parties  of  the  scope  and  natiu«  of 
the  claim.  While  NAB  suggests  that  the 
Office  can  offer  such  relief  informally 
without  a  change  to  its  rules,  the  Office 
disagrees. 

The  final  rule  requires  that,  with  one 
exception,  a  joint  claim  list  each 
copyright  owner.  The  one  express 
exception — a  longstanding  one — applies 
to  performing  rights  organizations.  "This 
exception  to  the  requirement  to  list  all 
copyright  owners  exists  because  the 
Office  has  recognized  that  the 
organizations'  standard  membership  or 
affiliate  agreements  are  a  proper 
indication  of  authorization.  Because  the 
proposed  rule  states  the  circumstances 
under  which  a  party  need  not  adhere  to 
specific  filing  requirements,  the  Office 
concludes  that  NAB's  proposal  would 
require  promulgation  of  a  similar 
regulation  specifically  granting  liberal 
amendment  procedures  for  parent 
corporations.  Moreover,  such  change  is 
beyond  the  scope  of  the  proposal  made 
in  the  current  rulemaking  proceeding, 
and  other  parties  have  not  had  the 
opportimity  to  comment  on  it.  Thus,  at 
this  time  the  Office  cannot  entertain  the 
NAB  proposal. 

Authorization 

The  Canadian  Claimant  Group  files  a 
joint  claim  annually  and  "supports  [the 
Office's]  efforts  to  insure  the  integrity 
and  transparency  of  the  claims  process." 
Canadian  Claimant  Group  comment  at 
2.  However,  it  has  asked  the  Office  to 
amend  its  rules  further  and  make 
written  authorizations  available  for 
inspection  by  other  copyright  owners 
upon  request.  This  suggestion  goes 
beyond  Uie  scope  of  the  Office's 
proposal  made  in  the  current 
rulemaking  proceeding,  and  the  Office 
is  not  prepared  to  make  such  a  change 
without  giving  other  interested  parties 
an  opportunity  to  comment  on  the 
efficiencies  and  burdens  associated  with 
the  additional  requirement. 

Statutory  Authority 

The  Library  of  Congress  is  adopting 
final  regulations  under  its  authority  to 
establish  regulations  for  the  submission 
of  cable  statutory'  license  claims  and 
satellite  statutory  license  claims.  17 
U.S.C.  111(d)(4)(A)  and  119(b)(4)(A). 

List  of  Subjects 

37  CFR  Part  252 

Copyright,  cable  television,  claims. 
37  CFR  Part  257 

Copyright,  satellite  television,  claims. 


For  the  reasons  set  forth  in  the 
preamble,  the  Library  is  amending  parts 
252  and  257  of  37  CFR  Chapter  U  as 
follows: 

PART  252-flUNG  OF  CLAIMS  TO 
CABLE  ROYALTY  FEES 

1.  The  authority  citation  for  part  252 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  111(d)(4),  801.  803. 

2.  Section  252.3  is  revised  to  read  as 
follows: 

§  252.3    Content  of  Claims. 

(a)  Single  claim.  A  claim  filed  on 
behalf  of  a  single  copyright  owner  of  a 
work  or  works  secondarily  transmitted 
by  a  cable  system  shall  include  the 
following  information: 

(1)  The  full  legal  name  and  address  of 
the  copyright  owner  entiUed  to  claim 
the  royalty  fees. 

(2)  A  general  statement  of  the  nature 
of  the  copyright  owner's  work  or  works, 
and  identification  of  at  least  "one 
secondary  transmission  by  a  cable 
system  of  such  work  or  works 
establishing  a  basis  for  the  claim. 

(3)  The  name,  telephone  number, 
facsimile  number,  if  any,  and  full 
address,  including  a  specific  number 
and  street  name  or  rural  route,  of  the 
person  or  entity  filing  the  single  claim. 

(4)  An  original  signature  of  the 
copyright  owner  or  of  a  duly  authorized 
representative  of  the  copyright  owner. 

(b)  Joint  claim.  A  claim  filed  on  behalf 
of  more  than  one  copyright  owner 
whose  works  have  been  secondarily 
transmitted  by  a  cable  system  shall 
include  the  following  information: 

(1)  A  list  including  the  full  legal  name 
and  address  of  each  copyright  owner  to 
the  joint  claim  entiUed  to  claim  royalty 
fees. 

(2)  A  concise  statement  of  the 
authorization  for  the  person  or  entity 
filing  the  joint  claim.  For  this  purpose, 
a  performing  rights  society  shall  not  be 
required  to  obtain  from  its  members  or 
affiliates  separate  authorizations,  apart 
from  their  standard  membership  affiliate 
agreements,  or  to  list  the  name  of  each 
of  its  members  or  affiliates  in  the  joint 
claim  as  required  by  paragraph  (b)(1)  of 
this  section. 

(3)  A  general  statement  of  the  nature 
of  the  copyright  owners'  works  and 
identification  of  at  least  one  secondary 
transmission  of  one  of  the  copyright 
owners'  works  by  a  cable  system 
establishing  a  basis  for  the  joint  claim 
and  the  identification  of  the  copyright 
owner  of  each  work  so  identified. 

(4)  The  name,  telephone  number, 
facsimile  number,  if  any.  and  full 
address,  including  a  specific  number 
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and  street  name  or  ruial  route,  of  the 
person  filing  the  joint  claim. 

(5)  Original  signatures  of  the 
copyright  owners  to  the  joint  claim  or  of 
a  duly  authorized  representative  or 
representatives  of  the  copyright  owners. 

(c)  In  the  event  that  the  legal  name 
and/or  address  of  the  copyright  owner 
entitled  to  royalties  or  the  person  or 
entity  filing  the  claim  changes  after  the 
filing  of  the  claim,  the  Copyright  Office 
shall  be  notified  of  the  change.  If  the 
good  faith  efforts  of  the  Copyright  Office 
to  contact  the  copyright  owner  or  person 
or  entity  filing  the  claim  are  frustrated 
because  of  failiu«  to  notify  the  Office  of 
a  name  and/ or  address  change,  the 
claim  may  be  subject  to  dismissal. 

PART  257— FHJNG  OF  CUUMS  TO 
SATELLITE  CARRIER  ROYALTY  FEES 

3.  The  authority  citation  for  part  257 
continues  to  read  as  follows: 

Autfwrity:  17  U.S.C  119(b)(4). 

4.  Section'257.3  is  revised  to  read  as 
follows: 

f2S7J    CofilMrt  of  CWira. 

(a)  Single  claim.  A  claim  filed  on 
behalf  of  a  single  copyright  owner  of  a 
work  or  works  secondarily  transmitted 
by  a  satellite  carrier  shall  include  the 
following  information: 

(1)  The  full  legal  name  and  address  of 
the  copyright  owner  entitled  to  claim 
the  royalty  fees. 

(2)  A  general  statement  of  the  nature 
of  the  copyright  owner's  work  or  works, 
and  ii^entification  of  at  least  one 
secondary  transmission  by  a  satellite 
carrier  of  such  work  or  works 
establishing  a  basis  for  the  claim. 

(3)  The  name,  telephone  number, 
facsimile  number,  if  any,  and  full 
address,  including  a  specific  number 
and  street  name  or  rural  route,  of  the 
person  or  entity  filing  the  single  claim. 

(4)  An  original  signature  of  the 
copyright  owner  or  of  a  duly  authorized 
representative  of  the  copyright  owner. 

(b)  Joint  claim.  A  claim  filed  on  behalf 
of  more  than  one  copyright  owner 
whose  works  have  been  secondarily 
transmitted  by  a  satellite  carrier  shall 
include  the  following  information: 

(1)  A  list  including  the  full  legal  name 
and  address  of  each  copyright  owner  to 
the  joint  claim  entitled  to  claim  royalty 
fees. 

(2)  A  concise  statement  of  the 
authorization  for  the  person  or  entity 
filing  the  joint  claim.  For  this  purpose, 
a  performing  rights  society  shall  not  be 
required  to  obtain  from  its  members  or 
affiliates  separate  authorizations,  apart 
from  their  standard  membership  affiliate 
agreements,  or  to  list  the  name  of  each 


of  its  members  or  affiliates  in  the  joint 
claim  as  required  by  paragraph  (b)(1)  of 
this  section. 

(3)  A  general  statement  of  the  nature 
of  the  copyright  owners'  works, 
identffication  of  at  least  one  secondary 
transmission  of  one  of  the  copyright 
owners'  works  by  a  satellite  carrier 
establishing  a  basis  for  the  joint  claim, 
and  the  identification  of  the  copjoight 
owner  of  each  work  so  identified. 

(4)  The  name,  telephone  number, 
facsimile  number,  if  any,  and  full 
address,  including  a  specffic  niunber 
and  street  name  or  rural  route,  of  the 
person  filing  the  joint  claim. 

(5)  Original  sig^tures  of  the 
copyright  owners  to  the  joint  claim  or  of 
a  duly  authorized  representative  or 
representatives  of  the  copyright  owners. 

(c)  In  the  event  that  the  legal  name 
and/or  address  of  the  copyright  owner 
entitled  to  royalties  or  the  person  or 
entity  filing  the  claim  changes  after  the 
filing  of  the  claim,  the  Copyright  Office 
shall  be  notified  of  the  change.  If  the 
good  feith  efforts  of  the  Copyright  Office 
to  contact  the  copyright  owuct  or  person 
or  entity  filing  the  claim  are  frustrated 
because  of  failure  to  notify  the  Office  of 
a  name  and/or  address  change,  the 
claim  may  be  subject  to  dismissal. 

Dated:  May  25,  2001. 
Marybeth  Peters, 
Register  of  Copyrights. 
JUMS  H.  Billiiigtoii, 
The  Librarian  of  Congress. 
[FR  Doc.  01-13787  Filed  5-31-01;  8:45  am] 

■LUNQ  CODE  1410-43-P 


POSTAL  SERVICE 

39  CFR  Part  20 

International  Recorded  Delhrery 
Service 

AGENCY:  Postal  Service. 
ACTKM:  Final  rule. 

SUMMARY:  The  Postal  Service  is  adopting 

a  new  fee  for  international  recorded 

delivery  service. 

DATES:  The  rule  is  effective  on  July  1, 

2001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Reynolds  703-292-3620. 
SUPPLEMENTARY  INFORMATION:  On 
December  8.  2000,  the  Postal  Service 
published  a  final  rule  in  the  Federal 
Register  (65  FR  77075)  adopting 
changes  in  international  postal  rates, 
fees,  and  mail  classifications.  The  rule 
was  effective  on  January  7,  2001.  At  that 
time,  the  Postal  Service  noted  that 
certain  international  special  service  fees 
were  based  on  the  domestic  equivalent 


service  and  were  subject  to  change 
based  on  the  Board  of  Governors' 
decision  about  domestic  mail. 

Recorded  delivery  service  is  an 
international  special  service  that  is 
equivalent  to  the  domestic  service, 
certified  mail.  Mailers  using  the  service 
receive  a  numbered  mailing  receipt  and 
the  destination  post  office  retains  a 
record  to  establish  proof  of  delivery  for 
each  mailed  item.  Recorded  delivery 
items  are  handled  as  ordinary  mail 
during  transit.  The  fee  for  recorded 
delivery  is  based  on  the  fee  for  the 
equivalent  domestic  service,  certified 
mail. 

The  Postal  Rate  Commission,  in  its 
recommended  decision  on  R20OO-1, 
recommended  a  fee  of  $1.90  for  certffied 
mail.  The  Postal  Service  adopted  this 
fee,  under  protest,  for  certified  mail. 
Likewise,  we  set  the  fee  for  recorded 
delivery  at  $1.90. 

On  May  7,  2001,  the  Board  of 
Governors  adopted  a  fee  of  $2.10  for 
certified  mail;  the  new  rate  is  effective 
on  July  1,  2001.  Accordingly,  we  are 
changing  the  fee  for  recorded  delivery 
service  to  $2.10  effective  July  1,  2001. 

The  Postal  Service  adopts  the 
following  amendments  to  the 
International  Mail  Manual  (IMM), 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations  (CFR). 
(See  39  CFR  20.1.) 

List  of  Subfects  in  39  CFR  Part  20 

Foreign  relations. 

For  the  reasons  discussed  in  the 
preamble,  the  Postal  Service  amends  39 
CFR  Part  20  as  follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  Amend  subchapter  360  of  the 
International  Mail  Manual  (IMM)  by 
revising  section  363  to  read  as  follows: 

International  Mail  Manual  (IMM) 


Chapter  3  Special  Services 


360    Recorded  Delivery 
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S63    Recorded  Delivery  Fee 

The  recorded  delivery  fee  is  $2.10  and 
is  in  addition  to  postage  and  other 
special  service  fees,  if  applicable. 
***** 

SUnley  F.  Nfiras, 

Chief  Counsel,  Legislative. 

IFR  Doc.  01-13704  Filed  5-31-01;  8:45  am] 

■UINQ  COOe  7710-12-41 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MO  012»-1129;  FRL-6989-6] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plana; 
Mlasouri;  Wtthdrawai  of  Direct  Rnal 
Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  On  April  6,  2001  (66  FR 
18198),  EPA  published  a  direct  final 
approval  of  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP)  which 
pertained  to  the  Missouri  construction 
permitting  rule.  The  direct  final  action 
was  published  without  prior  proposal 
because  EPA  anticipated  no  adverse 
comment.  EPA  stated  in  the  direct  final 
rule  that  if  EPA  received  adverse 
comment  by  May  7,  2001,  EPA  would 
publish  a  timely  withdrawal  in  the 
Federal  Register.  EPA  subsequently 
received  adverse  comments  on  the 
direct  final  rule.  Therefore,  EPA  is 
withdrawing  the  direct  final  approval. 
EPA  will  address  the  comments  in  a 
subsequent  final  action  based  on  the 
parallel  proposal  also  published  on 
April  6,  2001  (66  FR  18223).  As  stated 
in  the  parallel  proposal,  EPA  will  not 
institute  a  second  comment  period  on 
this  action. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  on  April  6,  2001,  is 
withdrawn  as  of  June  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations,  Ozone,  Particulate  matter, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2001. 
Nat  Scurry, 
Acting  Regional  Administrator,  Region  7. 

Accordingly,  the  revision  to  40  CFR 
52. 1320,  published  in  the  Federal 


Register  April  6,  2001  (66  FR  18198), 
which  was  to  become  effective  June  5, 
2001,  is  withdrawn. 
(FR  Doc.  01-13775  Filed  5-31-01;  8:45  am] 

BH.LJNG  COOE  6S60-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301128;  FRL-6781-5] 

BIN  2070-AB78 

Prohexadione  Calcium;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION;  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  residues  of  prohexadione 
calcium  (calcium  3-oxido-5-oxo-4- 
propiony ley clohex-  3  -enecarboxy late)  in 
or  on  grass  forage,  grass  hay,  grass  straw 
and  grass  seed  screenings.  K-I  Chemical 
U.S.A.  Inc.  requested  these  tolerances 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996. 
DATES:  This  regiilation  is  effective  Jime 
1,  2001.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301128,  must  be  received 
by  EPA  on  or  before  July  31,  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of 
theSUPPLEMENTARY  INFORMATION.  To 

ensure  proper  receipt  by  EPA,  your 
objections  and  hearing  requests  must 
identify  docket  control  niunber  OPP- 
301128  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker  (PM  22), 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-7740;  and 
e-mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

f— ^^^— 

NAICS 
codes 

Exampies  of  Potert- 
tially  Affected  Enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  nianufacturing 
Pesticide  nianufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tyf>es  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents?  — 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  'Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entr\'  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301128.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI)- 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
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Rm.  119.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  28, 
2001  {66  FR  16921)  {FRL-6769-9),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
petition  (PP)  for  tolerance  by  K-I 
Chemical  U.S.A.  Inc.,  Westchester 
Financial  Center,  11  Martine  Avenue, 
9th  Floor,  White  Plains,  NY,  10606.  This 
notice  included  a  summary  of  the 
petition  prepared  by  K-I  Chemical 
U.S.A.  Inc.,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing.  

The  petition  requested  that  40  CFR 
180.547  be  amended  by  establishing  a 
tolerance  for  residues  of  the  plant 
growth  regulator  prohexadione  calcium, 
calciiun  3-oxido-5-oxo-4- 
propionylcyclohex-3-enecarboxylate  in 
or  on  grass  forage  at  0.10  part  per 
million  (ppm),  grass  hay  at  0.10  ppm, 
grass  straw  at  1.2  ppm  and  grass  seed 
screenings  at  3.5  ppm. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 


residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposuires  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  bova.  aggregate 
exposure  to  pesticide  residues.  For 
further  disciission  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 


scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  prohexadione  calcium, 
calciiun  3-oxido-5-oxo-4- 
propionylcyclohex-3-enecarboxylate  in 
or  on  gras^  forage  at  0.10  ppm,  grass  hay 
at  0.10  ppm,  grass  straw  at  1.2  ppm  and 
grass  seed  screenings  at  3.5  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  prohexadione 
calcium  are  discussed  in  the  following 
Table  1  as  well  as  the  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  from  the  toxicity  studies 
reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No7  Study  Type 

Results 

870.3100  90-Oay  oral  toxicity  rodents  (rat) 

NOAEL:  Males:  73.1  mg/kg/day;  Females:  80.4  mg/kg/day  LOAEL 
Males:  734  mg/kg/day;  Females;  815  mg/kg/day  based  on  squa- 
mous cell  tiyperplasia  of  ttie  forestomach. 

870.3100  90-Day  oral  toxicity  rodents  (mouse) 

NOAEL:  Males:  >10,244  mg/kg/day;  Females:  >11,916  mg/kg/day 
(tiighest  dose  tested)LOAEL:  Mjties:  >1 0.244  mg/kg/day;  Females: 
>11,916nf)g/kg/day 

870.3150  90-Day  oral  toxicity  in  nonrodents  (dog) 

NOAEL  =  80  mg/kg/day  LOAEL  =  400  mg/kg/day  based  on  moderate 
cortk^al  areas  of  dilated  basophilic  tubules  in  ttie  kidneys  and  de- 
creased potassium  levels. 

870.3200  21/28-Day  demial  toxicity 

DATA  GAP 

870.3250  90-Day  dermal  toxicity 

NA 

870.3700a  Prenatal  developmental  toxicity  in  rodents  (rat) 

Matemal  NOAEL  ^1.000  mg/kg/day  (limit  dose)LOAEL  =  Not  ob- 
served Devek>pn)ental  NOAEL  >1,000  mg/kg/day  (limit  dose) 
LOAEL  =  Not  observed 

870.3700b  Prenatal  developmental  toxicity  in  nonrodents  (rabbit) 

Matemal  NOAEL  =  40  mg/kg/day  LOAEL  =  200  mg/kg/day  t»ased  on 
Increased  mortallty.abortions,  and  decreased  matemal  body  weight 
gain.Devek)pmental  NOAEL  ^00  mg/kg/day  LOAEL  =  Not  ob- 
sen/ed(Due  to  severe  mortality  at  750  mg/kg/day,  200  m^kg/day 
wasdeemed  the  high  dose  for  evaluatkm) 

870.3700t)  Prenatal  developmentaltoxicity  in  nonrodents  (rabbit) 

Matemal  NOAEL  =  >150  mg/kg/day  LOAEL  =  Not  observed  Develop- 
mental NOAEL  >150  mg/kg/day  LOAEL  =  Not  observed 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 

Guideline  No^  Study  Type 

Results 

870.3700b  Prenatal  devetopmentaltoxKity  in  nonrodents  (rabbit) 

Matemal  NOAEL  =  100  mg/kg/dayLOAEL  =  ,150  mg/kg/day  based  on 
premature  dellveries.Developmental  I^AEL  ^350  mg/kg/day 
LOAEL  =  Not  observed 

870.3A002-Generation  Reproductk>nand  fertility  effects  rats 

Parental/Systemk:  NOAEL  =  35.5  mg/kg/dayLOAEL  =  ?IKF,  mg/kg^lay 
based  on  increased  n>ortality.Reproductlve  f>40AEL  23,850  mg/k(^ 
dayLOAEL  >3,850  mg/kg/dayOffspring  NOAEL  =  385  mg/kg/ 
dayLOAEL  =  3850  mg/kg/day  based  on  decreased  pup  body 
weight. 

870.4100  Chronk:  toxk%  dogs 

NOAEL  =  20  mg/kg/day  LOAEL  =  200  mg/kg/daybased  on 
histopattiological  changes  in  thekidneys  and  Increased  urinary 
volumeand  sodium  concentratk>ns. 

870.4300  Chronictoxicity/carcinogenk^ity  rats 

NOAEL  =  93.9  mg/kg/dayLOAEL  =  469  mg/kg/day  based  on  de- 
creased WBC  in  males.No  evklence  of  carcinogenictty 

870.4200  Carcinogenk:ity  mk» 

NOAEL  =  279  mg/kg/dayLOAEL  =  2847  mg/kg/day  based  on  de- 
creased bodyweight  gain  and  food  utilizatkHi  andmicroscopc 
changes  in  the  stomachs  of  males.No  evkJence  of  cardnogenkaty 

870.5100  Bacterial  reversemutation  assay  (Ames  test) 

Negative  with  and  without  S-9activatk>n  up  to  the  highest  dose  tested 
(5,000  ^g/plate). 

870.5300/n  vitro  mammalian  gene  mutation  assay 

Negative  with  S-9  activatkxiup  to  475  ^g/mL.  Negative  without  S- 
9activation  up  to  500  ^g/mL.  Compound  testedto  concentratk>ns 
limited  by  solubility. 

870.5375/n     vitro     mammalian     chromosomeabenation     (Chinese 
Hampster  Ovary  (CHO)  cells) 

Increase  in  potyplokJy  in  ttieat>sence  of  S9  activation  at  500  ng/mL 
for6  hours  at  (ne  24-hour  cell  harvest  time;etfect  not  observed  after 
treatments  of  24-or  48-hours.  No  increase  in  abenatk)nfrequency 
at  any  concentration  orttarvest  time  with  or  without  89.  Compound 
wastested  up  to  concentrations  limited  by  solubility. 

870.5385  In  wVomammalian  chromosome  aberration  (rat  bone  marrow 
cells) 

Negative  at  6,  24,  and48-hour  sacnfk»s.  Compound  testedto  the 
limit  dose. 

870.5395  Mammalian  erythrocytemicronucleus  test 

Negative  at  24,  48,  and  72  hour  sacrifk»s.  f^ncrease  in  the  fre- 
quency of  mkjronucleatedpolychromatic  erythrocytes  in  bone  mar- 
row. 

870.5550  UDS  in  primary  rat  hepatocytes 

Negative  up  to  cytotoxk:  concentratk>n  (500  ng^mL). 

870.5500  Rec  assay  with8ac///us  subtilis 

Negative  for  DNA  damage  when  tested  upto  the  limit  dose  (5,000  m^ 
mL)  both  with  and  without  S9. 

870.6200a  Acute  neurotoxicityscreening  battery 

NOAEL  >2.000  mg/kg  LOAEL  =  Not  observed 

870.6200b  Subchronic  neurotoxicityscreening  battery 

NOAEL  21 148  (M)  or  1348(F)  mg/kg/day  LOAEL  =  Not  obsen«d 

870.6300  Developmental  neurotoxrcity 

NA 

870.7485  Metabolism  and  pharmacokinetics 

Following  oral  treatment  of  rats.prohexadione  calcium  was 
rapidlyabsort>ed  with  highest  tissue/carcassconcentratkws  obtained 
within30  minutes;  however,  atjsorptionbecame  saturated  at  ttw 
highest  dose.The  test  material  did  not  accumulatein  the  tissues. 
For  low  dose  animals.renal  excretion  was  the  primary  route 
ofelimination.  At  the  high  dose,  fecalexcretion  became  tt>e  primary 
route  ofelimination.  The  primary  excreta(both  feces  and  unne)  me- 
tabolite wasklentified  as  the  free  acid. 

870.7600  Dermal  penetration 

NA 

• 

B.  Toxicological  Endpoints                           of  concern  (LOG).  However,  the  lowest        in  the  extrapolation  from  laboratory 

dose  at  which  adverse  effects  of  concern     animal  data  to  humans  and  in  the 
The  dose  at  which  no  adverse  effects       ^  identified  (the  LOAEL)  is  sometimes     variations  in  sensitivity  among  members 
are  observed  (the  NOAEL)  from  the             ^ggj  ^^  ^isk  assessment  if  no  NOAEL         of  the  human  population  as  well  as 
toxicology  study  identified  as                       ^^j.  achieved  in  the  toxicology  study          other  unknowns.  An  UF  of  100  is 
appropriate  for  use  in  nsk  assessment  is      selected.  An  uncertainty  factor  (UF)  is         routinely  used,  lOx  to  account  for 
used  to  estimate  the  toxicological  level       ^^^^  ^^  reflect  uncertainties  inherent 
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interspecies  differences  and  lOx  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer]  the  UF  is  used  to 


determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOx  to 
account  for  interspecies  differences  and 
lOx  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposiues  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calciUated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  repfesents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 


in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departing  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer=  point 
of  departiu«/exposujres)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  prohexadione  calcium  used  for 
human  risk  assessment  is  shown  in  the 
following  Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  prohexadione  calcium  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment. UF 

FQPA  SF  and  LOC  for  Risk 
Assessment 

Study  and  Toxkx>k>gKal  Effects 

Acute  Dietary 

NA 

NA 

no  adverse  effects  of  concern  6b- 
served  in  oral,  devek>pmental,  and 
neurotoxk%  studies  in  rats  and 
rabt>its,  attributable  to  a  single  ex- 
posure dose                                 , 

CtNoroc  Dietary 

NOAEL=  80  mgrttg^day  UF 
=  100  Chronk:  RfD  = 
0.80  mg/kg/day 

FQPA  SF  =  1x  cPAD  =  chron- 
k:  RfD  FQPA  SF  =  0.80  mg/ 
kg/day 

Subchronk:  &  chronc  toxk:ity-dog 
LOAEL  =  200  mg/kg/day  based  on 
histopathotogKal  changes  in  the 
kkJneys  (dilated  basophiik:  tubules) 
and  dinnal  chemistry  changes 

Short-Tenn  Dermal  (1-7  days)  (Occu- 
pational/Residential) 

Oral  Maternal  NOAEL  = 
100  mg/kg/day  Estimated 
dermal  absorptk>n  rate 
25% 

LOC  for  MOE  =  100  (Occupa- 
tk)nal) 

Devek)pmental  loxkaty-  rabbit  Mater- 
nal LOAEL  =  350  mg/kg/day  based 
on  premature  deliveries 

Intermediate-Terni  Dermal  (1  week  - 
several  months)  (Occupational/Resj- 
dential) 

Oral  NOAEL  =  80  mg/kg/ 
day  Estimated  absorptkjn 
rate  25% 

LOC  for  MOE  =100  (Onrupa- 
tkmal) 

Subchronk:  toxeity-dog  LOAEL  =  400 
mg/kg/day  based  on  moderate  cor- 
tk:al  areas  of  dilated  basophilk:  tu- 
bules in  the  kidneys  and  decreased 
potassium  levels 

Long-Term  Dermal  (several  months  - 
NfetHne)  (Occupationai/ResKlential) 

Oral  NOAEL  =  80  mg/kg/ 
day  Estimated  absorption 
rate  25% 

LOC  for  MOE  -  100  (Occupa- 
tional) 

Subchronk:  &  chronk:  toxk:ity-dog 
LOAEL  =  200  mg/kg/day  based  on 
histopathotogkal  changes  in  the 
kklneys  (dilated  basophilk:  tutHiles) 
and  clink:al  chemistry  changes 

Short-Temn  Inhalation  (1-7  days)  (Oc- 
cupational/Residential) 

Oral  Maternal  NOAEL=  100 
mg/kg/day  (inhalatk>n  at>- 
sorptk>n  rate  =  100%) 

LOC  for  MOE  -  100  (Ocaipa- 
tkmal) 

Devetopmental  toxk;ity-  rabbit  LOAEL 
=  350  mg/kg/day  tjased  on  pre- 
mature deliveries 

Intermediate-Term  Inhalation  (1  wee<( 
-   several    months)    (Occupational/ 
Residential) 

Oral  NOAEL=  80  mg/kg/ 
day  (inhalatkxi  atjsorp- 
tion  rate  =  100%) 

LOC  for  MOE  =  100  (Occupa-- 
tkxial) 

Subchronk:  toxicity-dog  LOAEL  =  400 
mg/kg/day  based  on  moderate  cor- 
tk:al  areas  of  dilated  basophils  tu- 
bules in  the  kidneys  and  decreased 
potassium  levels 

Long-Term  lnhalatlon(several   months 
-  lifetime)(Occupationai/Residentiai) 

Oral  NOAEL=  80  mg/kg/ 
day  (inhalatk>n  absorp- 
tkyi  rate  =  100%) 

LOC  for  MOE  =  100  (Occupa- 
tk)nal) 

Subchronk:  &  chronk;  toxidty-dog 
LOAEL  =  200  mg/kg/day  based  on 
histopathotogKal  changes  in  ttie 
kkJneys  (dilated  hasophilkr  tutxiles) 
and  clinkal  chemistry  ctianges 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  prohexadione  calcium  for  Use  in  Human  Risk 

ASSESSMENT— Continued 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment. UF 

FQPA  SF  and  LOC  for  Risk 
Assessment 

Study  and  Toxk»ioglcal  Effects 

Cancer  (oral,  dennal,  inhalatkxi) 

Not  likely  human  car- 
cinogen 

NA 

' 1 ' 

No  evidence  of  carcinogenk;  potential. 
tf>erefore,  cancer  risk  assessment 
is  not  required 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.547)  for  the 
residues  of  prohexadione  calcium,  in  or 
on  a  variety  of  raw  agricultural 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  prohexadione  calcium 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposiu-e.  An  acute  dietary 
risk  assessment  was  not  performed 
because  there  were  no  adverse  effects  of 
concern  observed  in  neurotoxicity 
studies,  oral  toxicology  studies, 
including  maternal  toxicity  in  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  that  were  attributable  to  a 
single  exposure  dose. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM'^)  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments: 
Tolerance  level  residues  (pome  finiit, 
peanuts,  animal  feeds)  and  100%  CT 
was  assumed  for  all  commodities. 
Residues  were  not  found  to  concentrate 
in  processed  apples;  therefore, 
concentration  factors  were  not  used 
(apple  juice,  cider). 

iii.  Cancer.  In  accordance  with  the 
EPA  Draft  Guidelines  for  Carcinogen 
Risk  Assessment  (July,  1999), 
prohexadione  calcium  is  classified  as 
not  likely  to  be  carcinogenic  to  humans 
by  all  routes  of  exposure  based  upon 
lack  of  evidence  of  carcinogenicity  in 
rats  and  mice. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposiue  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
prohexadione  calcium  in  drinking 
water.  Because  the  Agency  does  not 


have  comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
prohexadione  calcium. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEG)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SGI- 
GROW,  which  predicts  pesticide 
concentrations  in  groimdwater.  In 
general,  EPA  will  use  GENEEG  (a  der  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEG  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEG  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporates  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOGs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOGs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 


to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOGs  address 
total  aggregate  exposure  to 
prohexadione  calcium  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  GENEEG  and  SGI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  prohexadione 
calcium  for  acute  exposures  are 
estimated  to  be  35.6  parts  per  billion 
(ppb)  for  siuface  water  and  0.001  ppb 
for  ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  7.73  ppb 
for  surface  water  and  0.001  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and  . 
flea  and  tick  control  on  pets). 
Prohexadione  calcium  is  not  registered 
for  use  on  any  sites  that  would  result  in 
residential  exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
prohexadione  calcium  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  prohexadione 
calcium  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  prohexadione  calcium  has 
a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
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Bifenthrin  Pesticide  Tolerances  (62  PR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  prenatal  and  postnatal  toxicology 
data  base  for  prohexadione  is  adequate 
for  FQPA  considerations.  The  results  of 
these  studies  indicated  no  quantitative 
or  qualitative  increase  in  susceptibility 
of  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure  to  prohexadione.  A 
developmental  neurotoxicity  study  is 
not  required. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  prohexadione 
calcium  and  exposure  data  are  complete 
or  are  estimated  based  on  data  that 
reasonably  accounts  for  potential 
exposures.  The  FQPA  Safety  Factor  is 
Ix  (reduced  bom  lOx).  hi  assessing  the 
risk  posed  by  prohexadione  calcium  the 
safety  factor  coidd  be  removed  because: 
(i)  The  prenatal  and  postnatal  toxicology 
data  base  is  complete,  there  is  no 
indication  of  increased  susceptibility, 
and  a  developmental  neurotoxicity 
study  is  not  required,  and  (ii)  the  food 
and  drinking  water  exposure 
assessments  will  not  underestimate  the 
potential  exposures  for  infants  and 


children  from  the  use  of  prohexadione 
calcium  (currently  there  are  no 
proposed  residential  uses  and,  therefore, 
non-occupational  exposure  is  not 
expected). 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calcidating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposing  (i.e.,  the  PAD)  is 
available  for  exposiu^  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposing  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calcidate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adidt  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 


When  EECs  for  surface  water  and 
groundwater  are  less  than  the  caloUated 
DWLOCs,  OPP  concludes  with 
refisonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resiUting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1 .  Acute  risk.  Acute  dietary  risk 
assessment  is  not  expected  because 
there  were  no  adverse  effects  of  concern 
observed  in  neurotoxicity  studies,  oral 
toxicology  studies,  including  maternal 
toxicity  in  the  developmental  toxicity 
studies  in  rats  and  rabbits,  that  were 
attributable  to  a  single  exposure  dose. 

2.  Chronic  risk.  Using  the  exposure 
assiunptions  described  in  this  unit  for 
chronic  exposine,  EPA  has  concluded 
that  exposure  to  prohexadione  calciiun 
from  food  will  utilize  <  1  %  of  the  cPAD 
for  the  U.S.  population,  2%  of  the  cPAD 
for  all  infants  (<1  year  old)  and  2%  of 
th  cPAD  for  children  1-6  years  of  age. 
There  are  no  residential  uses  for 
prohexadione  calcium  that  result  in 
chronic  residential  exposure  to 
prohexadione  calcium.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  prohexadione  calcium  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  sinface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-  Cancer)  Exposure  to  prohexadione  calcium 


Population  Subgroup 

cPAD  mg/kg/day 

%cPAD  (Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water  EEC 
(ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  Population 
All  Infants  (<  1  year  dd) 
Children  1-6  years  old 
Females  13-50  years  old 

0.80 
0.80 
0.80 
0.80 

<1 
2 
2 
<1 

7.73 
7.73 
7.73 
7.73 

0.001 
0.001 
0.001 
0.001 

28,000 
8,000 
8,000 
24,000 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  \vater  (considered 
to  be  a  backgroimd  exposme  level). 
Prohexadione  calcimn  is  not  registered 
for  use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 


aggregate  risk  is  the  sum  of  the  risk  from 
food  and  water,  which  do  not  exceed 
the  Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 


exposure  level).  Prohexadione  calcium 
is  not  registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  siun 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 
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5.  Aggregate  cancer  risk  for  U.S. 
population.  Prohexadione  calcium  is 
classified  as  not  likely  to  be 
carcinogenic  to  humans  by  all  routes  of 
exposure  based  upon  lack  of  evidence  of 
carcinogenicity  in  rats  and  mice, 
therefore,  no  cancer  risk  is  expected. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
prohexadione  calcium  residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(gas  chromatography  and  mass  selective 
detector)  is  available  to  enforce  the 
tolerance  expression.  The  method  may 
be  requested  from:  Calvin  Furlow, 
PRRIB,  IRSD  (750iC),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits  for  residues 
of  prohexadione  calcium  in/on  plant  or 
livestock  commodities. 

C.  Conditions 

A  21-day  dermal  toxicity  study  in 
rabbits  (OPPTS  870.3200)  is  required. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  prohexadione  calcium, 
calcium  3-oxido-5-oxo-4- 
propionylcyclobex-3-enecarboxylate  in 
or  on  grass  forage  at  0.10  ppm,  grass  hay 
at  0.10  ppm,  grass  straw  at  1.2  ppm  and 
grass  seed  screenings  at  3.5  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 


section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days.' 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EpA, 
you  must  identify  docket  control 
number  OPP-301128  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  July  31.  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  paynnent.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 


the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301128,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  r^ulates  growers,  food 
proce8s<HS,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  tribal  implications  as  described  in 
Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  Policies  that  have  tribal 
implications  is  defined  in  the  Executive 
Order  to  uoclude  regulations  that  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes.  This  rule  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  as  specified  in  Executive 
Order  13175.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

Vm.  Safamiasion  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  16.  2001.  ^ 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.547  is  amended  by 
alphabetically  adding  commodities  to 
the  table  in  paragraph  (a)  to  read  as 
foUows: 

§  180547    Prehaxadtone  caldum; 
nmfances  ror  i 


(a)*     *     * 

CommodKy 

Parts  per  miMon 

•  •          • 

Grass,  forage'* 

Grass,  tiay^ 

Grass,  seed  screenings^ 

Grass,  straw^ 

•  •          * 

•          • 

0.10  ppm 
0.10  ppm 
3.5  ppm 
1.2  ppm 

•                    * 

^Registration  is  limited  to  grasses  grown  for 
seed. 


[FR  Doc.  01-13774  Filed  5-31-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-693»-8] 

Maryland:  Hnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

summary:  The  State  of  Maryland  (State) 
has  applied  to  EPA  for  Final 
authorization  of  changes  to  its 
hazardous  waste  program  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  determined  that 
these  changes  satisfy  all  requirements 
needed  to  qua*Iify  for  Final 
authorization,  and  is  authorizing  the 
State's  changes  through  this  immediate 
final  action.  EPA  is  publishing  this  rule 
to  authorize  the  changes  without  a  prior 
proposal  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  it.  Unless 
we  get  written  comments  which  oppose 
this  authorization  during  the  comment 
period,  the  decision  to  authorize 
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Maryland's  changes  to  its  hazardous 
waste  program  will  take  effect  as 
provided  below.  If  we  get  conunents 
that  oppose  this  action,  or  portions 
thereof,  we  will  publish  a  document  in 
the  Federal  Register  withdrawing  this 
rule,  or  portions  thereof,  before  it  takes 
effect,  and  a  separate  document  in  the 
proposed  rules  section  of  this  Federal 
Re^ster  will  serve  as  a  proposal  to 
authorize  the  changes. 

DATES:  This  Final  authorization  will 
become  effective  on  July  31,  2001, 
unless  EPA  receives  adverse  written 
comment  by  July  2,  2001.  ff  EPA 
receives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  immediate 
final  rule  in  the  Federal  Register  and 
inform  the  public  that  this  authorization 
will  not  take  effect. 

ADDRESSES:  Send  written  comments  to 
Carol  Johnson,  Mailcode  3WC21.  RCRA 
State  Programs  Branch.  U.S.  EPA  Region 
m,  1650  Arch  Sti^et,  Philadelphia,  PA 
19103-2029,  Phone  number:  (215)  814- 
3378.  We  must  receive  your  comments 
by  July  2,  2001.  You  can  view  and  copy 
Maryland's  application  from  8:30  a.m. 
to  4:30  p.m.,  Monday  through  Friday  at 
the  following  addresses:  Maryland 
Department  of  the  Environment,  Waste 
Management  Administration,  Hazardous 
Waste  Program,  2500  Broening 
Highway,  Baltimore,  Maryland  21224, 
Phone  number  (410)  631-3345;  and  EPA 
Region  IH,  Library,  2nd  Floor,  1650 
Arch  Sti«et,  Philadelphia,  PA  19103- 
2029,  Phone  number:  (215)  814-5254. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Johnson,  Mailcode  3WC21.  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
m,  1650  Arch  Street,  Philadelphia,  PA 
19103-2029,  Phone  number:  (215)  814- 
3378. 

SUPPLEMENTARY  INFORMATKW: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

I    States  which  have  received  Final 
authorization  fit>m  EPA  imder  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with. 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 


B.  What  Decisions  Have  We  Made  in 
This  Rule? 

EPA  concludes  that  Maryland's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  grant  Maryland 
Final  authorization  to  operate  its 
hazardous  waste  program  with  the 
changes  described  in  the  authorization 
application.  Maryland  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  (TSDFs)  within  its 
borders  and  for  carrying  out  the  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus. 
EPA  will  implement  those  requirements 
and  prohibitions  in  Maryland,  including 
issuing  permits,  until  the  State  is 
granted  authorization  to  do  so. 

C.  What  Is  the  ESiect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  that  a 
facility  in  Maryland  subject  to  RCRA 
will  have  to  comply  with  the  authorized 
State  requirements  instead  of  the 
equivalent  Federal  requirements  in 
order  to  comply  with  RCRA.  Maryland 
has  enforcement  responsibilities  under 
its  state  hazardous  waste  program  for 
violations  of  such  program,  but  EPA 
retains  authority  under  RCRA  sections' 
3007.  3008.  3013.  and  7003.  which 
include,  among  others,  authority  to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports; 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions.  _ 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community  because  the 
regulations  for  which  Maryland  is  being 
authorized  by  today's  action  are  already 
effective,  and  are  not  changed  by  today's 
action. 

D.  Why  Wasn't  There  a  Proposed  Rule 
Before  Today's  Rule? 

EPA  did  not  publish  a  proposal  before 
today's  rule  because  we  view  this  as  a 
routine  program  change  and  do  not 
expect  comments  that  oppose  this 
approval.  We  are  providing  an 
opportunity  for  public  comment  now.  In 
addition  to  this  rule,  in  the  proposed 
rules  section  of  today's  Federal  Register 


we  are  publishing  a  separate  document 
that  proposes  to  authorize  the  State 
program  changes.  If  EPA  receives 
comments  which  oppose  this 
authorization,  or  portion(s)  thereof,  that 
document  will  serve  as  a  proposal  to 
authorize  such  changes. 

E.  What  Happens  if  EPA  Receives 
Comments  That  Oppose  This  Action? 

If  EPA  receives  conunents  that  oppose 
this  authorization,  we  will  withdraw 
this  rule  by  publishing  a  document  in 
the  Federal  Register  before  the  rule  . 
becomes  effective.  EPA  will  base  any 
further  decision  on  the  authorization  of 
the  State's  program  changes  on  the 
proposal  mentioned  in  the  previous 
paragraph.  We  will  then  address  all 
public  comments  in  a  later  final  rule. 
You  may  not  have  another  opportunity 
to  comment  If  you  want  to  comment  on 
this  authorization,  you  must  do  so  at 
this  time. 

If  EPA  receives  conunents  that  oppose 
only  the  authorization  of  a  particular 
chainge  to  the  State  hazardous  waste 
program,  we  may  withdraw  that  part  of 
this  rule,  but  the  authorization  of  the 
program  changes  that  the  comments  do 
not  oppose  will  become  effective  on  the 
date  specified  above.  The  Federal 
Register  withdrawal  document  will 
specify  which  part  of  the  authorization 
will  become  effective,  and  which  part  is 
being  withdrawn. 

F.  What  Has  Maryland  Previously  Been 
Authorized  for? 

Title  7,  SubtiUe  2  of  the  Health- 
Environmental  Article  of  the  Annotated 
Code  of  Maryland,  as  amended  through 
1984,  authorized  the  Department  of 
Health  and  Mental  Hygiene  (DHMH)  to 
"adopt  rules  and  regulations  to  cany  out 
the  provisions  of  this  subtiUe"  and  to 
"administer  and  enforce  this  subtitie 
and  the  rules,  regulations,  and  orders 
adopted  or  issued  under  this  subtiUe." 
The  DHMH  promulgated  regulations  to 
implement  Subtitle  2  in  Chapters 
10.51.01  through  10.51.07  of  the  Code  of 
Maryland  Regulations.  The  State 
received  Final  authorization  itom  EPA 
to  implement  its  base  hazardous  waste 
program  effective  February  11, 1985  (50 
FR  3511;  January  25, 1985). 

The  statutory  provisions  concerning 
hazardous  waste  management  were 
shifted  without  renumbering  to  the 
newly  created  Environment  Article  of 
the  Annotated  Code  of  Maryland  in 
1987.  At  that  time,  the  responsibilities 
for  adopting  rules  and  regulations,  and 
for  administering  and  enforcing  SubtiUe 
2,  were  transferred  to  the  newly  created 
Maryland  Department  of  the 
Environment  (MDE).  Since  Maryland's 
base  program  authorization,  the  State 
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has  made  niunerous  changes  to  its 
regulations.  Most  notably,  in  1989  the 
regulations  were  recodified  in  Chapters 

26.13.01  through  26.13.10  of  the  Code  of 
Maryland  Regulations  with  conforming 
changes  to  internal  references  and  some 
renumbering  of  provisions  in  Chapters 

26.13.02  and  26.13.05.  MDE's  latest 
regulatory  revisions  took  effect  on 
October  16,  2000. 

G.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  December  21,  2000,  Maryland 
submitted  a  final,  complete  program 
revision  application  seeking 
authorization  of  its  changes  in 
accordance  with  40  CFR  271.21.  EPA 
Region  III  worked  closely  with  the  State 
to  develop  the  authorization  package. 
Therefore,  EPA's  conunents  relative  to 


the  State's  legal  authority  to  carry  out 
aspects  of  the  Federal  program  for 
which  the  State  is  seeking  authorization, 
the  scope  and  coverage  of  activities 
regulated,  and  the  State's  procedures, 
including  the  criteria  for  permit 
reviews,  public  participation  and 
enforcement  capabilities,  were 
addressed  before  the  submission  of  the 
final  application  by  the  State.  Maryland 
also  solicited  public  comments  on  its 
proposed  regulations  before  they  were 
adopted. 

Maryland's  program  revision 
application  includes  statutory  and 
regulatory  changes  to  the  State's 
authorized  hazardous  waste  program, 
including  the  adoption  of  interim  status 
regulations,  the  adoption  of  changes  to 
the  Federal  hazardous  waste  regulations 
addressed  by  selected  Revision 


Checklists  listed  in  the  following  table, 
and  the  adoption  of  State-initiated 
changes.  The  State's  statutory  references 
are  to  the  Environment  Article,  Title  7, 
Subtitle  2  of  the  Aimotated  Code  of 
Maryland  (1996  Repl.  Vol.,  1999  Cumul. 
Supp.).  The  regulatory  references  are  to 
Title  26.  Subtitle  13  of  the  Code  of 
Maryland  Regulations  (COMAR), 
Chapters  01  through  07,  and  Chapter  10, 
as  amended  effective  October  16,  2000. 

We  now  make  an  immediate  final 
decision,  subject  to  receipt  of  written 
comments  that  oppose  tl^s  action,  that 
Maryland's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
authorization.  Therefore,  we  grant 
Maryland  Final  authorization  for  the 
following  program  changes: 

1 .  Program  Revision  Changes 


Description  o(  FederaJ  requirement 


Analogous  State  Authority 


Interim  Status  Standards 


40  CFR  Part  265 


40  CFR  264.3,  270.10(e)(1H5), 
270.10<g)(1H2)  and  270  Subpart 
G). 

Related  Contomiing  Char^ges  (e.g., 
addition  of  internal  references  to 
new  standards  in  COMAR  Chap- 
ter 26.13.06  or  removal  of  now 
obsolete  requirements  in  ottier 
COMAR  chapters). 


MD.  Code  Ann.^  Envir.  §§7-208(a),  (dM4),  (e)(6)  and  (e)(7);  and  7-232(a) 

COMAR  26.13.06  (except  26.1 3.06.01  A(4)(h)(iv),  .01A(6),  .01 B,  .02G.  .05B(4),  .23C,  .248(1),  .26);  and 

26.13.05.02B,  C(1)-{3).  D(1),  D(2)  (except  (c)(vi)),  E-l; 

26.13.05.03C-H; 

26.13.05.04B-G; 

26.13.05.05A-C,  D(1),  D(2)(a)-(b),  D(2)(d)-^g),  E-G.  H  (except  H(4)); 

26.13.05.09B-F,  G(1)-(3),  H-\, 

26.1 3.05. 10A-C,  D(2H5).  E; 

26.13.05.10-1  r 

26.1 3.05. 10-2B(1)-<5); 

26.13.05.10-38(1)  and  (2),  B(4)-(8),  B(10)-<12); 

26.1 3.05. 10-4A-F,  G(5)&(6); 

26.13.05.10-5; 

26.13.05.10-6A-C; 

26.13.05.1 1C(2).  D(1),  D(4>-(8),  E,  G(1)  (except  (e)),  G(2)  (except  (b)).  KJ; 

26.13.05.12B(1)-<6),  C,  E-l; 

26.13.05.14B(3)-<9),  KJ,  L  (except  (2)),  M,  O; 

26.13.05.20;  and 

26.13.05.24. 

(Note:  Provisions  in  COMAR  26.13.05  (pemiitting  standards)  are  cited  to  the  extent  that  ttiey  are  applica- 
ble to  Interim  status  facilities  pursuant  to  26.13  06.) 

(More  stringent  provisions: 

26.1 3.06.01  A(4Mg);  .168(3)  and  (4),  .208(3),  .20E,  .218(5),  .228(3),  .22F(1),  .22F(3)(a),  and  .27; 

26.13.05.020(3),  .021,  .03G,  .05B(1)(e),  .05D(2)(f),  .09H-I,  .10D(2)(b),  .100(4),  .10E,  .12E-F,  and 
.14J(2)(b)  to  the  extent  that  these  permitting  standards  apply  to  interim  status  facilities  pursuant  to 
26.13.06). 

COMAR  26.13.01.038  (42-2),  (59-1),  (59-2); 

26.13.05.018; 

26.13.06.018;  and 

26.13.07.23 

COMAR  26.13.01.018(4),  .038(25).  .038(60),  .038(62),  .04A(1),  .048(1).  .048(2)(c): 

•26.13.02.058,  .05D(2)(b)(ii),  06A(2)(a)(iHii).  06A(2)(b),  06A(2)(b)(ii),  .150; 

26.13.03.010,  OIE,  .05E(1Hh)(i),  .05E(2),  .068(2),  .07-4; 

26.1 3.05.01  A(2).  .02O(2)(c)(vi).  .02F(2)(d)(iv),  .050(2)(c).  .06A(4)(a),  .078,  .07C(1)(b).  .110(2),  148(1) 
[Repeal  of  .15,  .17,  .18]; 

26.13.07.01A,  .020(19),  .020(29),  .13-1A(3),  .13-1A(5);  and 

26.13.10.01C.  .010(1).  .02A(2)(b). 
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Descnption  of  Federal  requirement 

Federal  Register  date  and 
page 

Anak)gous  State  authority 

Non41SWA  Requirements  Prior  to  Non-HSWA  Cluster  1 

Biennial  Report  (Revision  Checklist  1) 

1/28/83,  48  FR  3977  

MO.  Code  Ann..  Envir.  §§7-208(a).  (e)(5).  &  (e)(6);  7- 

209(c);  and  7-253(5). 
COMAR  26.13.03.06A(2).  .06B(1)-(3);  26.13,05.05F-H; 

26.13.06.05A.  .058.  .06;  26.1 3.07. 15E(3). 

Pennit  Rule;  Settlement  Agreement  (Revision  Checklist 

9/1/83,  48  FR  39611  

MO.  Code  Ann..  Envir.  §§7-208(a)  and  (e)(5)-<7); 

2). 

COMAR  26.13.07.03A(1),  .03A(3),  03O,  and  .040. 

Interim  Status  Standards;  Applicatxiity  (Revision  Check- 

11/22/83, 48  FR  52718  

MD.  Code  Ann..   Envir.  §§7-208(a),  (d)(4).  (eK6)  & 

list  3). 

(eK7)  and  7-232(a); 
COMAR  26.1 3.06.01  A(2)  &  (3). 

Chlorinated    Aliphatic    Hydrocarbon    Listing    (Revision 

2/10/84.  49  FR  5308  

MO.  Code  Ann..  Envir.  §§ 7-201  (b);  and  7-206(a)  & 

Checklist  4). 

(e)(1); 
COMAR  26.1 3.02. 16A.  .23,  and  .24. 

Natkmal  Uniform  Manifest  (Revision  Checklist  5) 

3/20«4,  49  FR  10490  

MO.  Code  Ann..  Envir.  §§7-20e(a)  &  (eM5);  7-209(b); 

and  7-253(2); 
COMAR    26.13.01.038(50)    &    (51);    26.13.03.04A(1), 

•048(1  H4). 

Permit  Rule;  Settlement  Agreement  (Revision  Checklist 

4/24/84,  49  FR  17716  

MO.  Code  Ann..  Envir.  §§7-208(a).  (d)(4)  and  (e)(7); 

6). 

COMAR  26. 13.07.23A(2). 

Warfarin  and  Zinc  Phosphide  Listing  (Revision  Checklist 

5/10/84,  49  FR  19922  

MO.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

7). 

(e)(1); 

COMAR  26.13.02.19E  and  .19G. 

Lime  Stabilized  Pickle  Liquor  Sludge  (Revision  Checklist 

6/5/84.  49  FR  23284  

MO.  Code  Ann.,   Envir.  §§ 7-201  (b);  and  7-20e(a), 

8). 

(d)(4)  &  (e)(1); 
COMAR  26.13.02.030(2)  &  (3). 

Non-HSWA  Cluster  1 

Household  Waste  (Revision  Checklist  9)  

11/13/84,  49  FR  44978  

MO.  Code  Ann..  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1); 

COMAR  26.13.02.04-1A(1).  .04-18,  and  .04-lC  intro. 

Interim  Status  Standards;  Applicability  (Reviston  Check- 

11/21/84, 49  FR  46094  

MD.  Code  Ann..   Envir.  §§7-208(a).  (d)(4).  (e)(6)  & 

list  10). 

(e)(7);  and  7-232(a); 
COMAR  26.1 3.06.01  A(1H3). 

Corrections  to  Test  Methods  Manual  (Reviskm  Checklist 

12/4/84,  49  FR  47390  

MO.  Code  Ann..  Envir.  §§7-208(a).  (e)(1)  and  (eK2): 

11). 

COMAR  26.13.01.048  and  .05A(4). 

Satellite  Accumulation  (Revision  Checklist  12)  

12/20/84,  49  FR  49568  

MO.  Code  Ann.,  Envir.  §§7-208(a)  &  (e)(5);  and  7- 

209(c); 
COMAR  26.1 3.03  05E(3). 
(More  Stnngent  Provision:  26.13.03.05E(3)). 

Definition  of  Solid  Waste  (Revision  Checklist  13)  

1/4/85,  50  FR  614  4/11/85 

MO.   Code   Ann..   Envir.   §§  7-201  (t);   and   7-20e(a). 
(d)(3)(i).  (d)(4).  (e)(1)  &  (e)(4H6); 

50  FR  14216;  8/20/85.  50 

FR3a541. 

COMAR  26.13.01.038(5).  .038(12).  .038(33),  .038(40), 

.040-1; 
26.13.02.01C,       .02A-G      .03C(2)-(3),       04A(5)-(6), 

.05A(2),  .06A(1),  .06A(2)(b).  .06A(3)(a).  .06A(3)(bMi>- 

(iii).  .068-C.  .16A.  .91  intro; 
26.13.05.01A(3)(c),  .168()1); 
26.13.06.01A(4)(c),  .23A.  .24A,  .248(2); 
26. 13.1 0.01  A-C.  .010(1)  .02A(1)-(2),  .02C-E,  .02F(4), 

.03.  .04B-C. 
(More      Stringent      Provisions:      26.      13.01.04G(2), 

# 

26.13.10.02A(2),  2613.10.038,  and  26.13.10.03C). 

Interim  Status  Standards  for  Treatment,  Storage,  and 

4/23/85,  50  FR  16044  

MD.  Code  Ann.,  Envir,  §§7-208(a)  arxJ  (e)(4)-(6); 

Oisposal  Facilities  (Revision  Checklist  1 5). 

COMAR       26.13.05.1 1C(2),        111,       .14J,       .140; 

26.13.06.198    intro.    .198(1),    .198(5),    .19C.    .21A, 
.218(1)-(2),  .218(5).  .228(3)  &  (6). 

- 

(More  Stringent  Proviskxi:  26.13.06.218(5)). 

Non-HSWA  Cluster  II 

Financial  Responsibility;  Settlement  Agreement  (Revi- 

5/2/86. 51  FR  16422;  3/10/ 

MO.  Code  Ann.,  Envir.  §§7-208(a)  &  (eK6)-(7);  7- 

sion  Checklist  24-Amended). 

88,  53  FR  7740;  6/26/90, 

236(a);  and  7-242(a)(1); 

55  FR  25976. 

COMAR  26.13.01.038(1-1).  (25).  (34)  &  (60); 
26.13.05.07A(1)    &(2).    .078,    .07C(1)(a).    .07C(2)-<5). 

.070(1  )-(5).  .07E.  .07F,  .07G.  .07H.  .01l(1>-<3),  .07J. 

.08; 
26.13.06.07,  .08,  .09,  .10,  .11.  .12.  .13,  .14.  15,  .16; 

26.13.07.02D(30)-(32).           .13-2A(1)(d).           .13-28. 

- 

23C(1)(d). 
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Description  of  Federal  requirement 

Federal  Register  date  and 
page 

Anatogous  State  authority 

Listing  of  Spent  Pickle  Liquor  (Revision  Checklist  26) 

5/28/86,  51  FR  19320;  9/ 
22/86,  51  FR  ,^3612;  8/3/ 
87,  52  FR  28697. 

(More  Stringent  Provisions:  26.13.04.08B  (3)  &  (4)  and 

26.13.06.168(3)  &(4)). 
MD.  Code  Ann.,  Envir.  §§ 7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.13.02.17. 

Non-HSWA  CliWtw  HI 


Radioactive  Mixed  Waste  (fton-Checklist  Item  MW)  

Liability    Coverage    Corporate    Guarantee    (Revision 
Checklist  27). 

Standards  for  Hazardous  Waste  Storage  and  Treatment 
Tank  Systems  (ReviskKi  Checklist  28). 


Correction  to  Listing  of  Commercial  Chemcal  Products 

arxl  Appendix  VIII  Constituents  (ReviskHi  Checklist 

29). 
Revised  Manual  SW-846;  Amended  Incorporation  by 

Reference  (Revision  Checklist  35). 
Ck>sure/Post-Ck>sure  Care  for  Interim  Status  Surface 

Impoundments  (Reviskxi  Checklist  36). 


Definitkxi  of  Soikl  Waste;  Technical  Corrections  (Revi- 
sion Checklist  37). 

Amerxlments  to  Part  B  Informatkm  Requirements  for 
Land  Disposal  Facilities  (Revision  Checklist  38). 


7/3/86,  51  FR  24504  .. 
7/11/86,51  FR  25350 


7/14/86,  51  FR  25422;  8/ 
15/86,  51  FR  29430. 


8/6/86,  51  FR  28296 

3/16/87,  52  FR  8072 
3/19/87,  52  FR  8704 

6/5/87.  52  FR  21306 


6/22/87,  52  FR  23447;  9/9/ 
87,  52  FR  33936. 


MD.  Code  Ann.,  Envir.  §§  7-201  (b),  (m).  and  (t). 

MD.  Code  Ann.,  Envir.  §§7-208(a)  &  (e)(7)-<7);  7- 

236(a);  and  7-242(a)(1); 
COMAR  26.13.05.08  and  26.13.06.16. 
MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(3).  (e)(5)  and 

(e)(6); 
COMAR  26.13.01.038(1),  (2-1),  (6-1),  (10-1),  (22-1), 

(40-1),  (42-1),  (47-1),  (55-1),  (55-2),  (76-1),  (78- 

1).  (87-1),  (87-2)  &  (96),  .04A(7); 
26.13.03.05E(1H2); 
26.13.05.02F(2)(d),  .05D(2)(h),  .07A(2)(c),  .08,  .10A(1)- 

(3),    lOB-O,  .10-1,  .10-28,  .10-3,  .10-4A,  .10-48 

Intro,  .10-4B(3>-<7),  .10-4C-G,  .10-5,  .10-6.,  .10-7; 
26.13.06.02B-E,  .05A,  .058(1),  .058(3),  .07A,  .12A(2), 

.16,  .18; 
26.13.07.020(19),  .020(29),  .02-3(8)(3)-(12), 

.23C(3)(a). 
(More      Stringent      Proviskxis:      26.13.03.05E(1)-(2); 

26.13.05.108,    .100(1),    .100(2),    .100(4),    .100(5), 

.10-6A(6),    .10-6A(8),    .10-6A(9),    .10-68,    .10-6C; 

and  26.13.06.180(1)). 
MD.  Code  Ann.,  Envir.  §§ 7-201  (b);  and  7-208(a)  & 

(eMI): 
COMAR  26.13.02.19E,  .190  and  .24. 

MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(1)  and  (e)(2); 

COMAR  26.1 3.01 .05A(4). 

MD.  Code  Ann.,  Envir.  §§7-208(a)  &  (e)(6)-(7);  7- 

236(a);  and  7-242(a)(1); 
COMAR     26.13.05.110(1)     intro,      .11G(1)(aHd)(v). 

.110(2)  intro,  .11G(2)(a).  .11G(2)(c)-(d); 
26.13.06.198(4)  intro,  .198(4)(a). 
MD.   Code   Ann.,    Envir.   §§ 7-201  (t);   and   7-208(a). 

(d)(3)(i),  (d)(4),  (e)(1)  &  (e)(4H6); 
COMAR  26.13.02.19  intro;  26. 13.1 0.01  A(1)(b)&(2). 
MD.  Code  Ann.,  Envir.  §§7-207(a)(4);  and  7-208(a). 

(e)(3),  (e)(6),  (e)(7)  &  (e)(9)(iii); 
COMAR  26.13.07.02-18(7)  &  .02-1 D. 


Non-HSWA  Clustw  IV 


List  (Phase  1)  of  Hazardous  Constituents  for  Ground- 
water Monitoring  (Revisk)n  Checklist  40). 


IdentifKatkxi  and  Listing  of  Hazardous  Waste  (Reviskm 
Checklist  41). 

Liability  Requirements  for  Hazardous  Waste  Facilities; 
Corporate  Guarantee  (Reviskxi  Cl^ecklist  43). 

Hazardous  Waste  Miscellaneous  Units  (Revision  Check- 
list 45). 


Technkal  Correction;  Identifrcation  and  Listing  of  Haz- 
ardous Waste  (Reviskjn  Checklist  46). 


7/9/87,  52  FR  25942 


7/10/87,  52  FR  26012 


11/18/87,  52  FR  44314 


12/10/87,  52  FR  46946 


4/22/88.  53  FR  13382 


MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(2),  (e)(5H7) 

and  (e)(9)(iii); 
COMAR  26.13.02.250; 
26.13.05.06-4H(2)&(3),  .06-^H(4)(a),  .06-5A(9)  &  (10); 

26.1 3.07.02-1  B(4)(b). 
(More  Stringent  Proviskxis:  26.13.05.06-5A(9)&(10)). 
MD.  Code  Ann.,  Envir.  §§ 7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.13.02.190. 
MD.  Code  Ann.,  Envir.  §§7-208(a)  &  (e)(6)-(7);  7- 

236(a);  and  7-242(a)(1); 
COMAR  26.13.05.08  and  26.13.06.16. 
MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(3),  &  (e)(5)-(7); 

7-236(a);  and  7-242(a)(1); 
COMAR  26.1 3.01 .038(44)&(53); 
26.13.05.02F(2)(d),        .05D(2)(h).        .06A(5).        .078. 

.070(1  )(b).       .07E.       .070(1  )(aHb),       .07H(2)(a), 

.07H(2)(b)(iHn),08,  .16-1; 
26.13.07  02D(19),  020(29),  .02-98. 
(More  Stringent  Provision:  26. 13.01  038(53)). 
MD.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1);  COMAR  26.1 3.02. 19E,  .190  and  .24. 
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Descriptk)n  of  Federal  requirenrwnt 


Federal  Register  date  and 
page 


/^nak>gous  State  authority 


Non-HSWA  Cluster  V 


IdentifKatkxi  and  Listing  of  Hazardous  Waste;  Treat- 
atNlity  Studies  Sample  Exemptkxi  (Reviskxi  Checklist 
49). 

Hazardous  Waste  Management  System;  Standards  for 
Hazardous  Waste  Storage  and  Treatment  Tank  Sys- 
tems (Revisk>n  Checklist  52). 

Identificatk>n  arKJ  Listing  of  Hazardous  Waste;  Designa- 
tk>n,  Reportable  Quantities,  and  Notifkation  (Reviskxi 
Checklist  53). 

Pemfiit  Modifications  for  Hazardous  Waste  Management 
Facilities  (Revision  Checklist  54). 


7/19/88,  53  FR  27290 


9/2/88,  53  FR  34079 


9/13/88,  53  FR  35412 


Statistk:al  Mettiods  for  Evaluating  Ground-water  Moni- 
toring Data  from  Hazardous  Waste  Facilities  (Revision 
Checklist  55). 


Identificatkxi  and  Listing  -of  Hazardous  Waste;  Removal 

of  Iron  Dextran  from  the  List  of  Hazardous  Wastes 

(Revisions  Checklist  56). 
Identifk»tk>n  and  Listing  of  Hazardous  Waste;  Removal 

of   Strontium    Sulfkle   from   the   List   of   Hazardous 

Wastes  (RevisKtn  Checklist  57). 
Standards  for  Generators  of  Hazanjous  Waste;  Manifest 

Renewal  (Revision  Checklist  58). 

Hazardous  Waste  Miscellaneous  Units;  Standards  Appli- 
cable to  Owners  and  Operators  (Revision  Checklist 
59). 

Amendments  to  Requirements  for  Hazardous  Waste  In- 
cinerator Pennits  (Revision  Checklist  60). 

Changes  to  Interim  Status  Facilities  for  Hazardous 
Waste  Management  Pennits;  Modifications  of  Haz- 
ardous Waste  Management  Permits;  Procedures  for 
Post-Ctosure  Permitting  (Revision  Checklist  61). 


9/28/88,  53  FR  37912;  10/ 
24/88.  53  FR  41649. 


10/11/88,  53  FR  39720 


10/31/88,  53  FR  43878 


10/31/88,  53  FR  43881 


11/8/88,  53  FR  45089 


MD.  Code  Ann.,  Envir.  §§7-208(a).  (d)(4)  and  (e)(1): 
COMAR  26.13.01.038(85);  26.13.02.04-4  and  .04-5. 

MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(3),  (e)(5)  and 

(e)(6);  COMAR  26.1 3.01 .03B(17)&(92); 

26.13.05.07E,  .10A(2),  .10A(3),  .10-4F(3).   10-6A(1). 

.10-68(3);  26.13.06.07A,  .10,  .12A(2),   ISA. 
MD.  Code  Ann.,   Envir.  §§7-201(b);  and  7-208(a). 

(d)(4)  &  (e)(1); 
COMAR  26. 1 3.02. 1 7  and  .23. 
MD.  Code  Ann,  Envir.  §§7-208(a),  (d)(4)  and  (e)(7); 

COMAR  26.13.01.038(6-1); 
26.13.05.04E(5),  07C(3)(a)(-(c),  07H(4)(a)-(c); 
26.13.06.08D(7>-<10),  .13F(5)-(8);' 
26.13.07.04L(2),  .10,    IIA,  118(3),  13-1,  .13-2,  13-3, 

.150,  .17A(1),  .178(11),  .18D(2)-(4).  .208(3).  208(5). 
(More     Stringent     Proviskjns:     26.13.07.13-2     and 

.208(5)). 


MD.  Code  Ann., 
(7); 


Envir.  §§7-208(a),  (e)(2)  and  (eM5)- 


1/9/89;  54  FR  615 


1/30/89,  54  FR  4286 


3/7/89,  54  FR  9596 


COMAR  26.1 3.05.068(1  )(a),  068(1)(b)(i),  .06-1A,  .06- 
28,  .06-2C(2),  .06-2J-M,  .06-3,  .06-4C-E,  .06-4G, 
.06-4H  (except  (H)(6)),  .06-41-L,  .06-5A(4)-(5),  .06- 
5A(7)(11),  .06-58(1),  .06-50. 

(More  Stringent  Provisions:  26.13.06-5A(9)  and  (10)). 

MD  Code  Ann.,  Envir.  §§7-201(b);  and  7-206(a)  & 
(e)(1); 

COMAR  26. 13.02.1 90  and  .24. 

MD.  Code  Ann.,  Envir.  §§7-201(b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.1 3.02. 19E  and  .24. 
MD.  Code  Ann..  Envir.  §§7-208(a)  &  (e)(5);  7-209(b) 

&  (c);  and  7-253(2); 
COMAR  26. 13.03.04A(1). 
MD.  Code  Ann.,  Envir.  §§7-208(a)  and  (e)(7); 
COMAR  26.13.07.020(19)  and  (29). 

MD.  Code  Ann.,  Envir.  §§  7-207(a)(4);  and  7-208(a)  & 

(e)(7); 
COMAR  26.13.07.170. 
MD.  Code  Ann..  Envir.  §§7-208(a),  (d)(4)  &  (e)(7);  and 

7-240; 
COMAR  26. 13.07,01  A,  .02C,  .03-1,  .13-2,  .20L,  .23C 

(except  (1)(f)  and  (3)(g));  .230(2)(c)-(e). 
(More  Stringent  Proviston:  26.13.07.13.2). 


Non-HSWA  Cluster  VI 


Delay  of  Ck)sure  Period  for  Hazardous  Waste  Manage- 
ment Facilities  (Revision  Checklist  64). 


Mining  Waste  Exclusion  I  (Revision  Checklist  65^ 


Testing  and  Monitoring  Activities  (Revision  Checklist  67) 

Changes  to  Part  124  Not  Accounted  for  by  Present 
Checklists  (Revision  Checklist  70). 


8/14/89,  54  FR  33376 


9/1/89,  54  FR  36592 


9/29/89,  54  FR  40260 


4/1/83,  48  FR  14146;  6/30/ 
83,48  30113,  7/26/88, 
53FR28118,  9/26/88,  53 
FR  37396,  1/4/89.  54  FR 
246. 


MO.  Code  Ann..  Envir.  §§7-208(a).  (d)(4)  and  (e)(6); 

COMAR    26.1 3.020(1  )(a).    .020(1  )(c)(i).    .02D(2)(c)(i). 

.07C(4)(bHe),       .070(1),       .07O(2)(b)(l),       .070(3). 

.07D(4)(b)(ll),     .070(5),     .070(6)     (except     (6)(h)). 

.070(7),  .070(8),  .08; 
26.13.06.02A,  .08E(3)-(6),  .09A,  .098  Intro,  .098(2)(a), 

.090,  09E  intro,  .09E(2)(a),  .090,  .09H  intro.  09H(1)- 

(7),  .091-0,  .16. 
MD.  Code  Ann.,  Envir.  §§7-208(a),  (d)(4)  and  (e)(1); 
COMAR  26.13.02.03A(2)(a)  &  (cf,  .03A-1,  .04-1  A(7), 

.04-1E  and  .04-1 F 
MD  Code  Ann.,  Envir.  §§7-208(a)  and  (e)(2); 
COMAR  26.1 3.01 .05A(4)  and  26.13.02.22. 
MO.  Code  Ann..  Envir.  §§7-208(a)  and  (e)(7); 
COMAR     26.13.07.20A     intro,     .20A(1)-(3),     .208(1). 

.208(3).     .208(5)-(6).     .200(3),     .20G(5)(a)(iii)-(iv). 

.201(1). 
More  Stringent  Provisions:  26.13.07.208(3)  and  (5)). 


29718 


Fedaral  Ragiatar/Vol.  66.  No.  106 /Friday,'  June  1,  2001 /Rules  and  Regulations 


DsMfipMon  of  Fsdmi  raquirenwnl 


MMng  Waste  Enlinion  II  (Revision  Checklist  71) 


ModWcations  of  R)19  LMbig  (Revision  Cheddst  72) 


Testing  and  Monitoring  Acfivities;  Technical  ConecSons 

(Revision  Cheddist  73). 
Crilaha  for  Listing  Toxic  Wastes;  Technical  Amendment 

(Revision  Cheddst  76). 


Federal  Register  date  and 


Paint  FIter  Test  (Revision  CheddM  16) 


Smal  Quantity  Generators  (Revisions  Checklist  17A) 


HousehoU  Waste  (Revision  Checklist  17C) 


Waste  Mnmizalion  (Revision  Checklist  17D) 


Uquids  in  Landfills  (Reviskm  Cheddist  17F) 


Dust  Suppressfon  (Revision  Cheddst  17Q) 


Doubto  Liners  (Revision  Checklist  17H) 


Cement  KUns  (Revisnn  Checklist  17J) 


Omnibus  Provision  (Revision  Cheddist  170) 


Interim  Status  (Revision  Cheddist  17P) 


Hazardous  Waste  Exports  (Revision  Checklist  17R) 


Listing  of  TDI.  TDA,  DNT  (Reviskm  Checklist  18) 


Listing  of  Spent  Solvents  (Revision  Checklist  20) 


Listing  of  EDB  Waste  (Revision  Checklist  21) 


Listing  of  Four  Spent  Solvents  (Revision  Checklist  22)  ... 


1/23/90.  55  FR  2322  

2/14/90,  55  FR  5340  

3/9/90,  55  FR  8948  

5/4/90,  55  FR  18726  

HSWACIiMterl 

4/30/85,  50  FR  18370  

7/15/85,  50  FR  28702  

7/15/86,  50  FR  28702  

7/15/85.  50  FR  28702  

7/15/85.  50  FR  28702  

7/15/85,  50  FR  28702  

7/15/85.  50  FR  28702  

7/15/85.  50  FR  28702  

7/15/85.  50  FR  28702  

7/15/85,  50  FR  28702  

7/15/85,  50  FR  28702  

10/23/85,  50  FR  42936  .... 

12/31/85,  50  FR  53315;  1/ 
21/86.  51  FR  2702. 

2/13/86,  51  FR  5327  

2/25/86,  51  FR  6537  


Arwdogous  State  auttwrMy 


MD.  Code  Ann..  Envir.  §§7-208(a).  (dK4).  (eXI)  & 

(e)(5);  and  7-209(bK2)  &  (c); 
COMAR  26.13.01.038(1): 
26.13.02.04-1A(7).  .04-1E.  .04-1F: 
28.13.03.04E(6). 
MO.  Code  Ann..  Envir.  §§  7-201  (b):  and  7-208(a)  & 

(eKD; 
COMAR  26.13.02.16A. 

MO.  Cod.  Ann.,  Envir.  §§7-208(a)  and  (eK2)i 
COMAR  26.1 3.01. 05A(4)  and  26.13.02.022. 
MD.  Code  Ann..  Envir.  S§7-208(a).  (eXI)  and  (eK2); 
COMAR  26.13.02.09A(3). 


MD.  Code  Ann..  Envir.  §§7-208(a),  (e)(2).  (eK4)  and 

(3K6); 
COMAR  26.13.05.02D(2)(aMvi).  .02O(2)(c).  .14N(2); 
26.13.06.02B.  .02C.  .056(1),  .22F(2). 
MD.  Code.  Ann.,  Envir.  §§7-205(b);  7-208(a)  &  (eK5); 

and  7-209(c): 
COMAR  26.13.02.05A.  .050  and  .05E. 
MD.  Code  Ann..  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(•HI); 
COMAR  26.1 3.02.04-1  A(1).  .04-18  and  04-1C  intra. 
MD.  Code  Ann..  Envir.  §§7-205(b);  7-208(a)  4  (b)(5)- 

(7);  and  7-209(b)  &  (c); 
COMAR  26.13.03.068(1)(d)(vi)-(viiO; 
26.13.05.05A(1)-(3).  .05D(2)(i): 
26.13.07  04J(2),  .23A(1)  &  (3). 
MD.  Code  Ann..  Envir.  §§7-208(a).  (e)(2).  (eK4)  and 

(eK6); 
COMAR  26.13.05.14N(1)  and  26.13.06.22F(1). 
(Mora    Stringent     Proviswns:     26.13.05.14N(1)    and 

26.13.0622F(1)). 
MO.  Code  Ann..  Envir.  §§7-20e(a)  &  (eK4);  and  7- 

224(a); 
COMAR  26.13.10.01  D(1)-(2) 
(More  Stringent  Provisions:  26.13.10.010(2)). 
MD.  Code  Ann..  Envir.  §§7-20e(a).  (d)(4).  (e)(3)  and 

(eK6): 
COMAR      26.13.05.118(4).       .11C(1H2).        110(2). 

.11D(4)-(6).  .128,  .148(1).  .148(3>-(9); 
26.13.06  19D-f,  20D,  .22C-E. 
(More  Stringent  Proviskvis:  26.13.05.110(2)). 
MD.  Code  Ann.,  Envir.  §§ 7-201  (t)  &  (v);  7-208(a). 

(d)(3)(i),  (d)(4).  (e)(1)  &  (eK4)-(6);  and  7-224(a); 
COMAR  26.13.02.06A(2)(b),  .19  intra;  26.13.10.028(3). 
MD.  Code  Ann..  Envir.  §§7-208(a),  (e)(6)  &  (3)(8);  and 

7-242(a)(3); 
COMAR  26.13.07.058. 
MD.  Code  Ann..  Envir.  §§7-208(a).  (d)(4),  (eK6)  & 

(e)(7);  and  7-232(a); 
COMAR  26.13.06.018(1)  &  (4); 
26.13.07.02A,      02C.       .04J(2),       .23A(1),       .23A(3), 

230(2MaKi)-(ii).  .23D(2)(b).  .23D(2Md).  .23D(2)(e). 
MD.  Code  Ann.,  Envir.  §§7-208(8)  &  (eM5);  and  7- 

209(c); 
COMAR  26.13.03.07A(1)-(3). 
MD.  Code  Ann.,  Envir.  §§7-201(b);  and  7-208(a)  & 

(e)(1): 
COMAR  26.13.02.17.  .19G,  .22,  .23,  and  .24. 
MD.  Cbde  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1): 
COMAR  26.1 3.02. 16A. 
MD.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.13.02.17,  .22  and  .23. 
MD.  Code  Ann.,  Envir.  §§ 7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.13.02.16A,  .19G,  .22,  .23  and  .24. 
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Description  of  Federal  requirement 


Federal  Register  date  and 
page 


>Vnak)gous  State  authority 


Generators  of  100  to  1000  kg  Hazardous  Waste  (Revi- 
sion Checklist  23). 


3/24/86,  51  FR  10146 


Codifk»tion  Rule;  Technteal  Condition  (Revision  Check- 
list 25). 

Standards  for  Hazardous  Waste  Storage  and  Treatment 

Tank  Systems  (Revision  Checklist  28). 
8iennial  Report;  Correctkm  (Reviskxi  Checklist  30)  


5/28/86,  51  FR  19176 


7/14/86,  51  FR  25422;  8/ 

15/86.  51  FR  29430. 
8/8/86.  51  FR  28556  


Exports  of  Hazardous  Waste  (Revision  Checklist  31)  8/8/86,  51  FR  28664 


Standards  for  Generators;  Waste  Mininrtization  Certifi- 
cations (Revision  Checklist  32). 
Listing  of  EDBC  (Revision  Checklist  33) 


It 


xception  Reporting  for  Small  Quantity  Generators  of 
Hazardous  Waste  (Revision  Checklist  42). 


Identification  and  Listing  of  Hazardous  Waste;  Technteal 
Correction  (Revision  Checklist  47). 


Farmer    Exemption;    Technical    Con-ections    (Revision 
Checklist  48). 


Hazardous  Waste  Management  System;  Standards  for 
Hazardous  Waste  Storage  and  Treatment  Tank  Sys- 
tems (Revision  Checklist  52). 

Reportable  Quantity  Adjustment  Methyl  Bromide  Produc- 
tion Wastes  (Revision  Checklist  68). 

Reportable  Quantity  Adjustment  (Revlsten  Checklist  69) 


Toxicity  Characteristic  Revisions  (Revision  Checklist  74) 


Listing   of    1,1-Dimethylhydrazine    Production   Wastes 
(Revision  Checklist  75). 


10/1/86,  51  FR  35190  . 
10/24/86,  51  FR  37725 

HSWA  Cluster  II 

9/23/87,  52  FR  35984  . 

7/19/88,  53  FR  27162  . 
7/19/88.  53  FR  27164  . 

9/2/88.  53  FR  34079  ... 
10/6/89,  54  FR  41402  . 
12/11/89,  54  FR  50968 


3/29/90,  55  FR  11798;  6/ 
29/90,  55  FR  26986.. 


5/2/90,  55  FR  18496 


MD.  Code  Ann.,  Envir.  §§7-205(b);  and  7-208(a)  & 

(e)(5);  and  7-209(c); 
COMAR  26.13.02.018(1).  .05A(1)-(3),  .05C-E.  .19G; 

26. 1 3.05.01  A(3)(d);  26. 1 3.06.01  A(4)(d); 

26. 13.07.01  A; 
(More    Stringent    Proviskws:    26.13.02.05A(1),    .05C. 

.050,  .05E(2);  26.1 3.05.01  A(3)(d); 

26.1 3.06.01  A(4)(d);  and  26.13.07.01(A). 
MD.  Code  Ann..  Envir.  §§7-208(a),  (e)(2),  (e)(4)  and 

(e)(6); 
COMAR  26  13.06.22F(2) 
See  the  entry  for  Revision  Checklist  28  in  Non-HSWA 

Cluster  III. 
MD.  Code  Ann.,  Envir.  §§7-205(b);  7-208(a).  (e)(5)  & 

(e)(6);  7-209(b)  &  (c);  and  7-253(5);      • 
COMAR    26.13.05.05F(4)(h),     .05F(4)a)-(k),     .05F(5); 

26.13.06.05A. 
MD.  Code  Ann..  Envir^§§7-208(a)  &  (e)(5);  and  7- 

209(c); 
COMAR  26.13.01.038(7-1).  (17-1),  (64-1),  (66-1)  & 

(81-1): 
26.13.02.050(2),  .06A(3)(a)(i),  .06A(3)(b)(i),  .06D; 
26.13.03.068(1  )(a>-(d)  intra,  .068(1  )(d)(iH)-(v),  .068(2) 

&  (3),  .07A  (1)-(3),  .078  (2)(a)-(f),   .07B(3)(a)Hb), 

.07-1A(1)-(4),  .07-1  A(5)  intra,  .07-1A(5)(a)-(b)(vii). 

.07-1A(6)-(7),  .07-18,  .07-2,  .07-3,  .07-4; 
26.13.04.02A(1),      .02A(3),      .02A(5)(b),      .02A(6)(b), 

.02A(7)(dHe). 
(More      Stringent      Provisions;      26.13.03.07-1A(1)- 

(5)(b)(vii),  .07-18,  .07-28,  .07-20(1  )-(3)  and  .07- 

2D(2)). 
MD.  Code  Ann.,  Envir.  §§7-205(b);  7-208(a)  &  (e)(5)-^ 

(7);  7-209(b)  &  (c);  and  7-253(2). 
MD.  Code  Ann.,  Envir.  §§ 7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.13.02.17,  .22  and  .23. 


MD.  Code  Ann..  Envir.  §§7-208(a)  &  (e)(5);  and  7- 

209(c); 
COMAR  26.13.03.06C(1H2).   (More  Stringent  Provi- 
sions: 26.13.03.06C(1)-(2)). 
MD.  Code  Ann.,  Envir.  §§7-205(b);  7-208(a)  &  (e)(5); 

and  7-209(c); 
COMAR  26.13.02.05C  and  .05D(3)(a).  (More  Stringent 

Provision:  26.13.02.05C(3)&(4). 
MD.  Code  Ann.,  Envir.  §§7-208(a)  &  (e)(5);  and  7- 

209(c); 
COMAR  26. 13.03.01 8(1  )-(6)  &  010; 

26.1 3.05.01  A(3)(e);  26.1 3.06.01  A(4)(e);  and 

26. 13.07.01  A. 
See  the  entry  for  Reviskxi  Checklist  52  in  Non-HSWA 

Cluster  V. 

MD   Code  Ann.,  Envir.  §§7-201(b);  and  7-20e(a)  & 

(e)(1); 
COMAR  26.13.02.17,  .22  and  .23. 
MD.  Code  Ann.,  Envir.  §§ 7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.1 3.02. 16A,  .23  and  .24. 
MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(1)  and  (e)(2); 
COMAR  26.1 3.02.04-1  A(9),  .04-1A(10)(a).  .04-1A(12). 

.14A-8,  .15B-C,  .21; 
26.13.05.110(6),  .148(5)(a); 
26.1 3.06. 19D(1)-(2),  .21A,  .21B(1)-(2). 
MD.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1): 
COMAR  26.13.02.17.  .22  and  .23. 
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Oescriplion  of  Federal  requirement 


Federal  Register  date  and 
page 


Analogous  State  authority 


RCRA  Cluster  I 


Petroteum  Refinery  Primary  and  SeoxKlary  Oil/Water/ 
Solids  Separation  Sludge  Listings  (Revision  55  FR 
Checklist  81). 

Toxicity  Characteristic;  Chlorofluorocartxm  Refrigerants 
(Revision  Checklist  84). 

Removal  of  Strontium  Sulfide  From  the  List  of  Haz- 
ardous Waste:  Technical  Amendment  (Revision 
Checklist  86). 

Revisk)n  to  F037  and  F038  Listings  (Revision  Checklist 
89). 

Mining  Exclusion  III  (Reviskm  Checklist  90)  


Exports  of  Hazardous  Waste;  Technnal  Correction  (Re- 
viskxi  Checklist  97). 


Amendments  to  Interim  Status  Standards  for 
Downgradient  Ground-Water  Monitoring  Well  Loca- 
tkxis  (Revision  Checklist  99). 

Oil  Filter  Exduskjn  (Revision  Checklist  104) 

Recycled  Coke  By-Product  Exclusion  (Revision  Check- 
list 105). 


1 1/2/90,  55  FR  46354;  12/ 
17/90.  51707. 

2/13/91,  56  FR  5910  

2/25«1,56FR7567  

5/13/91,  56  FR  21955  

6/13/91,  56  FR  27300  

RCRA  Cluster  II 

9/4/91.  56  FR  43704  


12/23/91.  56  FR  66365 

5/20/92,  57  FR  21524  . 
6/22/92,  57  FR  27880  . 


MD.  Code  Ann.,   Envir.  §§  7-201  (b);  and  7-208(a). 

(e)(1)  &  (e)(2); 
COMAR  26.1 3.02. 16A,  .168  and  .23. 
MD.  Code  Ann.,  Envir.  §§7-208<a),  (d)(4)  and  (eKI): 
COMAR  26.13.02.04-1A(13). 
MD.  Code  Ann.,  Envir.  §§7-201(b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.1 3.02. 19E  and  .24. 
MD.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.13.02.16A. 

MD.  Code  Ann.,  Envir.  §§7-208(a),  (d)(4)  and  (e)(1); 
COMAR  26.1 3.02.04-1  A(7),  .04-1 E-F. 


MD.  Code  Ann.,  Envir.  §§7-208(a)  &  (eK5);  and  7- 

209(c); 
COMAR  26.1 3.03.07-1  A(6)  and  .07-2C(4). 
(More  Stringent  Provisk)ns.  26.1 3.03.07-1  A(6)  and  .07- 

2C(4)). 
MD.    Code    Ann.,    Envir.    §§7-208(a),    (d)(4).    (eM2). 

(e)(5H7)  and  (e)(9)(iii); 
COMAR  26.13.01.038(65-1)  and  26.13.06.06. 
MD.  Code  Ann..  Envir.  §§7-208(a).  (d)(4)  and  (e)(1); 
COMAR  26.13.02.04-1A(14)(a)-<c). 
MD.   Code   Ann.,    Envir.   §§ 7-201  (t);   and   7-208(a), 

(d)(4)  &  (e)(1); 
COMAR  26.1 3.02.04A(8). 


RCRA  Cluster  HI 


Used  Oil  RIter  Exduskm  Correctkxis  (Reviskxi  Checklist 
107). 

Toxicity   Characteristk:   Revisk)ns    (Revision    Checklist 
108). 

Coke  By-Product  Listings  (Revision  Checklist  110) 


Consolidated  Liability  Requirements  (Revisran  Checklist 
113). 


Chtorinated  Toluenes  Production  Waste  Listing  (Revi- 
swn  Checklist  115). 

Toxkaty  Characteristk:  Reviskxi;  TCLP  Correctkxi  (Revi- 
sion Checklist  119). 


7/1/92,  57  FR  29220  . 
7/10/92,  57  FR  30657 

8/18/92,  57  FR  37284 


9/1/88,  53  FR  33938;  7/1/ 

91.  56  FR  30200;  9/16/ 

92,  57  FR  42832. 


10/15/92,  57  FR  47376 


11/24/92,  57  FR  55114;  2/ 
2/93  58  FR  6854. 


MD.  Code  Ann.,  Envir.  §§7-208(a),  (d)(4)  and  (e)(1); 
COMAR  26.13.02.04-1A(14)(a)-(c). 
MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(1)  and  (e)(2); 
COMAR  26.1 3.02.04-1  A(9),  (10)(b); 

26.13.05.148(5)(a);  and  26.13.06.22C(2). 
MD.  Code  Ann.,  Envir.  §§  7-201  (b)  &  (t);  and  7-206(a), 

(d)(4)  &  (e)(1); 
COMAR  26.13.02.04A(8).  .17  and  .23. 
MD.  Code  Ann.,  Envir.  §§7-208(a).  (e)(6)  &  (e)(8);  7- 

236(a);  and  7-242(a)(1); 
COMAR  26.13.05.08  and  26.13.06.16. 
(More   Stringent   Provisions:   26.13.05.088(3)-(4)  and 

26.1 3.06.1 6B(3)-(4)). 
MD.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1): 
COMAR  26.13.02.17  and  .23. 
MD.  Code  Ann.,  Envir.  §§  7-208(a)  and  (e)(2); 
COMAR  26.13.02.21. 


RCRAausterlV 


Testing  and  Monitoring  Activities  (Reviskxi  Checklist 
126). 


Wastes  From  ttie  Use  of  Chlorophenolk;  Fomiulations  in 
Wood  Surface  Protection  (Revision  Checklist  128). 

Recordkeeping  Instructwns;  Technrcal  Amendment  (Re- 
viskm  Checklist  131). 

Wood  Surface  Protectk)n;  Conection  (Revision  Checklist 
132). 

Letter  of  Credit  and  Revision  (Revision  Checklist  133)  ... 


8/31/93,  58  FR  46040;  9/ 
14/94,  59  FR  47980. 


1/4/94,  59  FR  458  

3/24/94,  59  FR  13891 
6/2/94.  59  FR  28484  . 
6/10/94.  59  FR  29958 


MD.  Code  Ann.,  Envir.  §§7-208(a)  and  (e)(2); 
COMAR  26.13.01  .04C(4)(a)(i),  .05A(4); 

26.13.02.12A(1)-(2),  .14A.  .21.  .22,  .25A  (Repealed); 
26.1 3.05. 10A(2),  .14N(2); 
26.1 3.06. 18A  &  .22F(2); 
26. 1 3.07.02-6C(  1  )(c)-{e),  .  1 7B(3)(a)(iii)-<vi). 
MD.   Code  Ann.,   Envir.   §§ 7-201  (b);   and  7-208(a), 

(e)(1)  &  (e)(2): 
COMAR  26.1 3.01 .05A(4)  and  26.13.02.24. 
MD.  Code  Ann.,  Envir.  §§7-208(a),  (e)(5)  and  (e)(6); 
COMAR  26.13.05.208(3). 
MD.  Code  Ann.,  Envir.  §§7-208(a)  and  (e)(2); 
COMAR  26.1 3.01 .05A(4). 
MD.  Code  Ann.,  Envir.  §§7-208(a).  (e)(6)  &  (e)(8);  7- 

236(a);  7-242(a)(1); 
COMAR  26.13.05.08. 
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DescriptkMi  of  Federal  requirement 

Federal  Register  date  and 
page 

Anak)gous  State  authority 

Con'ectk>n  of  Beryllium  Powder  Listing  (Reviskxi  Check- 
list 134). 

6«y94,  59  FR  31551   

MD.  Code  Ann.,  Envir.  §§  7-201  (b);  and  7-208(a)  & 

(e)(1); 
COMAR  26.1 3.02. 19E  and  .24. 

RCRA  Cluster  V 

Testing  and  Monitoring  /tetivities  Amendment  1  (Reviskxi 
Checklist  139). 

Testing  and  Monitoring  /Activities  /Amendment  II  (Revi- 
sion Checklist  141). 

1/13/95,  60  FR  3089  

4/4/95,  60  FR  17001  

MD.  CodR  Ann..  Envir.  §§7-208(a)  and  (e)(2); 
COMAR  26.13.01 .05A(4). 
MD.  Code  Ann.,  Envir.  §§7-208(a)  and  (e)(2): 
COMAR  26.1 3.01 .05A(4). 

2.  State-Initiated  Changes 

Maryland's  program  revision 
application  includes  State-initiated 
changes  that  are  not  directly  related  to 
any  of  the  Revision  Checklists  in  the 
previous  table.  All  the  State-initiated 
changes  are  either  (1)  related  to  the 
adoption  of  a  provision  at  26.13.01.05 
that  makes  conforming  and  clarification 
changes  to  the  State's  adoption  by 
reference  of  Federal  regulations  and 
statutes,  (2)  related  to  general 
reniunbering  with  conforming  changes 
that  do  not  impact  equivalency,  or  (3) 
related  to  the  extension  of  the  maximiun 
duration  of  a  permit  from  three  to  five 
years.  The  State-initiated  changes 
include  the  following  provisions  of  the 
State's  program:  COMAR  26.13.01.05B, 
26.13.01.05C,  26.13.07.02E, 
26.13.07.02-1  through  26.13.07.02-10, 
and  26.13.07.06A. 

H.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

EPA  considers  several  Maryland 
requirements  to  be  more  stringent  than 
the  Federal  requirements.  These 
requirements  are  part  of  the  State's 
authorized  program  and  are  Federally 
enforceable.  The  specific  more  stringent 
provisions  are  noted  in  the  above  table 
and  in  Maryland's  authorization 
application  and  include,  but  are  not 
limited  to,  the  following: 

1.  Unlike  the  Federal  program, 
Maryland  does  not  have  reduced 
requirements  for  generators  who 
generate  100  kg  to  1000  kg  of  hazardous 
waste  in  a  calendar  month.  In  addition, 
the  State  has  more  stringent 
requirements  for  generators  using  tanks 
for  accumulation. 

2.  Maryland  subjects  transporters  of 
recyclable  materials  utilized  for 
precious  metal  recovery  to  full 
regulation  as  transporters  under 
COMAR  26.13.04. 

3.  Maryland  does  not  allow  the 
financial  test  or  corporate  guarantee  in 
40  CFR  264.143(f).  264.145(f), 
265.143(e),  or  265.145(e)  to  be  used  to 
establish  financial  assiuance  for  closure 
or  post-closure  care. 


4.  Maryland  does  not  allow  materials 
contaminated  with  a  waste  identified 
solely  on  the  basis  of  ignitability  to  be 
used  for  road  treatment  or  dust 
suppression  imlike  the  Federal  program. 

5.  Maryland  has  a  complete  ban  on 
the  disposal  of  bulk  or  non- 
containerized  waste  containing  free 
liquids  in  landfills. 

6.  Maryland  prohibits  underground 
injection  of  hazardous  waste  at  COMAR 
26.13.05.19  and  26.13.06.27. 

7.  Maryland  provides  for  two 
classifications  of  permit  modifications 
rather  than  the  three  categories  in  the 
Federal  regulations.  For  similar  levels  of 
permit  modifications,  the  State  requires 
a  higher  degree  of  public  involvement 
and  agency  approval. 

A  number  of  Maryland's  regulations 
are  not  being  authorized  by  today's 
actions.  A  full  description  of  the  State's 
provisions  that  MDE  is  not  being 
authorized  for  can  be  foimd  in  the 
State's  application.  Some  of  these 
provisions  include,  but  are  not  limited 
to,  the  following: 

1.  Maryland  has  adopted  rules 
addressing  the  wood  preserving  listings 
(F032,  F034,  and  F035)  at  COMAR 
26.13.02.04A(9),  .16A,  .16C,  .23.  and 
.24,  as  well  as  the  requirements  for  drip 
pads  at  COMAR  26.13.01.038(16-1); 
26.13.03.05E(l)(b)(iii)  &  .05E(1)(1): 
26.13.05. 10A(5)  &  .17-1  through  17-4; 
26.13.06.26;  and  26.13.07.02-11. 
However,  Maryland  is  not  seeking 
authorization  at  this  time  for  these 
regulations. 

2.  Maryland  has  adopted  rules 
addressing  the  dioxin  listings  (F020, 
F021,  F022.  F023.  F026,  F027,  and 
F028)  at  COMAR  26.13.02.05E(6)(a), 
.15E(1),  .16A,  .19,  .23.  and  .24.  as  well 
as  special  requirements  for  facilities 
handling  these  wastes  at  COMAR 
26.13.05.09H(5),  .llK,  .12J,  .13N.  .14?  & 
.16F(l)(b);  COMAR  26.13. 06.01A(6). 
.23C  &  .248(1);  and  COMAR 
26.13.07.02-48(17).  .02-58(10),  .02- 
78(7)  &  .02-88(8).  Again,  Maryland  is 
not  seeking  authorization  at  this  time  for 
these  regulations. 

Maryland's  regulations  contain 
several  reqiiirements  that  go  beyond  the 


scope  of  the  Federal  program,  and  thus 
are  not  part  of  the  program  being 
authorized  by  today's  action.  EPA 
cannot  enforce  these  requirements 
which  are  broader  in  scope,  although 
compliance  with  these  provisions  is 
required  by  Maryland  law.  Such 
provisions  include,  but  are  not  limited 
to  the  following: 

1.  Maryland  has  chosen  to  specifically 
list  as  hazardous  waste  materials  that 
are  not  listed  in  the  Federal  regulations. 
These  wastes  are  identified  with  the 
following  waste  codes:  K067.  K068, 
K122.  K133,  K134.  K991,  K992,  K993, 
K994,  K995,  K996,  K997,  K998,  K999, 
MOOl,  MTOl,  MXOl,  MDOl,  and  MD02. 

2.  Maryland  does  not  have  an  analog 
to  the  Federal  provision  at  40  CFR 
261.6(a)(3)(vii)  which  exempts  from 
regulation  coke  and  coal  tar  waste 
(K087)  from  the  iron  and  steel  industries 
when  it  is  recycled. 

3.  The  State  operates  a  certification 
program  for  hazardous  waste  haulers, 
drivers  domiciled  in  Maryland,  and 
vehicles. 

I.  Who  Handles  Pennits  After  the 
Authorization  Takes  Effect? 

After  authorization,  Maryland  will 
issue  permits  covering  all  the  provisions 
for  which  it  is  authorized  and  vidll 
administer  the  permits  it  issues.  EPA 
will  continue  to  administer  any  RCRA 
hazardous  waste  permits  or  portions  of 
permits  which  we  issued  prior  to  the 
effective  date  of  this  authorization  imtil 
the  timing  and  process  for  effective 
transfer  to  the  State  are  mutually  agreed 
upon.  Until  such  time  as  formal  transfer 
of  EPA  permit  responsibility  to  the  State 
occurs  and  EPA  terminates  its  permit, 
EPA  and  the  State  agree  to  coordinate 
the  administration  of  pennits  in  order  to 
maintain  consistency.  We  will  not  issue 
any  more  new  pennits  or  new  portions 
of  permits  for  the  provisions  listed  in 
the  C^hart  above  after  the  effective  date 
of  this  authorization.  EPA  will  continue 
to  implement  and  issue  pennits  for 
HSWA  requirements  for  which 
Maryland  is  not  yet  authorized. 
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J.  How  Does  Today's  Action  A£fect 
Indian  Country  (18  U.S.C  115)  in 
Maryland? 

Maryland  is  not  seeking  authority  to 
operate  the  program  on  Indian  lands, 
since  there  are  no  Federally-recognized 
Indian  Lands  in  the  State. 

K.  What  Is  Codification  and  Is  EPA 
Codifying  Maryland's  Hazardous  Waste 
Program  as  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  We  reserve  the 
amendment  of  40  CFR  272,  subpart  V, 
for  this  authorization  of  Maryland's 
program  changes  until  a  later  date. 

L.  Administratiye  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  and, 
therefore,  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
state  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntmiber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  imder  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  afiect  small  goverrunents,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  action  also 
does  not  significantly  or  uniquely  affect 
the  communities  of  tribal  governments, 
as  specified  by  Executive  Order  13084 
(63  FR  27655,  May  10, 1998).  This 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  because  it 
merely  authorizes  state  requirements  as 
part  of  the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant  and  it  does  not 


make  decisions  based  on  environmental 
health  or  safety  risks. 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
F.R.  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  F.R. 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  Attorney  General's 
"Supplemental  Guidelines  for  the 
Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
buxden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  document  and 
other  required  information  to  the  U.S. 
Senate,  lie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2).  This 
action  will  be  effective  July  31,  2001. 

List  of  Subjects  in  40  CFR  Fart  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste.  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 


7004(b)  of  the  Solid  Waste  Disposal  Act,  as 
amended,  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  January  17,  2001. 
Bradley  M.  Campbell, 

Regional  Administrator.  EPA  Region  ID. 
(FR  Doc.  01-13778  Filed  5-31-01;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1, 2, 87,  and  101 
[WT  Docket  No.  99-327,  FCC  01-151] 

24  GHz  Service;  Licensing  and 
Operation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  This  document  responds  to 
two  petitions  for  reconsideration  of  a 
previous  decision  to  license  the  24  GHz 
band  by  Economic  Area  (EA).  Both 
petitions  asked  us  to  consider  licensing 
the  24.25-24.45  GHz  and  25.05-25.25 
GHz  band  (24  GHz  band)  by  smaller 
geographic  areas,  such  as  Metropolitan 
Statistical  Areas  (MSA)  and  Rural 
Statistical  Areas  (RSA).  In  this 
document  we  deny  these  petitions 
because  we  believe  that  licensing  the  24 
GHz  band  by  EA  not  only  offers 
economies  of  scale,  but  also  serves  a 
wider  range  of  entities,  including  both 
large  and  small  service  providers.  We 
further  believe  that  our  adoption  of  a 
three-tiered  approach  to  bidding  credits 
will  enable  small  entities  to  participate 
in  the  auction.  Also,  we  believe  that  our 
partitioning  and  disaggregation  rules 
will  further  assist  small  and  rural 
entities.  This  dociunent  terminates  this 
proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Zaczek,  Wireless 
Telecommunications  Bureau,  Public 
Safety  and  Private  Wireless  Division,  at 
(202)  418-7590. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  in  WT  Docket  "99-327, 
FCC  01-151,  adopted  May  2,  2001  and 
released  May  17,  2001.  The  full  text  is 
also  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Information  Center 
(Courtyard  level),  445  12th  Street,  SW., 
Washington  DC  20554,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS  Inc.),  (202)  857-3800,  445 
12th  Street,  SW.,  CY-B400,  Washington 
DC  20054.  The  full  text  of  the  Order  on 
Reconsideration  may  also  be 
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downloaded  at  http://www.fcc.gov/ 

Bureaus/Wireless/Orders/2001/FCC-Ol- 

15lAl.doc. 

Synopsis  of  Order  on  Reconsideration 

1.  This  Order  on  Reconsideration 
(Order)  denies  two  petitions  for 
reconsideration  of  the  Report  and  Order 
in  this  proceeding  (65  FR  59350, 
October  5,  2000)  regarding  licensing  the 
24  GHz  band  by  176  EAs.  hi  the  Report 
and  Order,  the  Commission  decided  to 
license  the  24  GHz  band  by  EAs  because 
EAs  not  only  offer  economies  of  scale, 
but  also  serve  the  needs  of  a  wider  range 
of  entities,  including  both  large  and 
small  service  providers.  Also,  the 
Commission  decided  to  adopt  a  three- 
tiered  approach  to  bidding  credits, 
imder  which  very  small  businesses 
receive  a  35  percent  bidding  credit, 
small  businesses  a  25  percent  bidding 
credit,  and  entrepreneurs  a  15  percent 
bidding  credit. 

2.  The  Rural  Telecommunications 
Group  (RTG)  and  the  Office  of  Advocacy 
of  the  Small  Business  Administration 
(SBA)  filed  petitions  for  reconsideration 
objecting  to  licensing  the  24  GHz  band 
by  EA.  SBA  and  RTG  maintained  that 
EAs  are  too  large  and,  therefore 
imaffordable,  for  either  small  businesses 
or  rural  telephone  companies  to 
participate  at  auction.  Both  RTG  and 
SBA  recommend  that  the  Commission 
instead  license  the  24  GHz  band  by 
MSA  and  RSA,  which  are  smaller  than 
EAs  and  would  result  in  licensing  rural 
areas  separately  from  urban  areas.  In 
contrast,  EAs  encompass  both  urban  and 
rural  areas. 

3.  Contrary  to  the  position  of  RTG  and 
SBA  on  this  issue,  the  Commission 
believes,  based  on  its  experience  with 
the  39  GHz  auction,  that  licensing  the 
24  GHz  band  by  EAs  will  not  discourage 
small  businesses  from  participating  at 
the  24  GHz  auction.  The  39  GHz  auction 
used  EA-based  service  areas.  In  that 
auction,  small  and  very  small 
businesses  successfully  bid  for  849 
licenses,  or  almost  40  percent  of  the 
licenses  sold.  In  the  24  GHz  auction, 
bidding  credits  will  be  made  available 
to  small  businesses.  Moreover,  rural 
telephone  companies  were  successful  at 
the  39  GHz  auction.  All  six  qualified 
bidders  that  identified  themselves  in 
their  short-form  applications  as  rural 
telephone  companies  were  successful  in 
winning  licenses,  for  a  total  of  52 
licenses.  We  conclude  that  licensing  the 
24  GHz  band  by  EA  will  not  discoiu-age 
either  small  businesses  or  rural 
telephone  companies  frtim  participating 
in  the  24  GHz  auction. 

4.  RTG  and  SBA  maintain  that  the 
Commission's  reliance  on  post-auction 
partitioning  and  disaggregation  is 


misplaced  and  unworkable  because  of 
the  costs  involved  and  the  reluctance  of 
license  holders  to  carve  out  portions  of 
their  licenses  for  rural  carriers.  The 
Commission  notes  that  none  of  their 
comments  specifically  relate  to  the  24 
GHz  band.  Thus,  the  Commission 
concludes  that  it  is  more  appropriate  to 
address  SBA's  and  RTG's  concerns  in 
the  context  of  the  Secondary  Markets 
proceeding,  initiated  by  our  Notice  of 
Proposed  Rulemaking  (65  FR  81475, 
December  26,  2000)  seeking  comment 
on  possible  changes  to  oin  rules  and 
policies  allowing  greater  fiexibility 
throu^  "spectrum  leasing." 

5.  RTG  maintains  that  licensing  by  EA 
would  guarantee  that  rural  areas  of  the 
country  would  not  see  the  benefits  of  24 
GHz  service  because  licensees  would  be 
able  to  meet  the  substantial  service 
standard  by  serving  the  urban  area 
within  the  EA.  Instead  of  the  substantial 
service  standard,  RTG  recommends  that 
the  Commission  require  licensees  to 
provide  service  to  one-third  of  the 
population  within  five  years  and  two- 
thirds  of  the  population  within  ten 
years.  In  the  alternative,  RTG 
recommends  the  Commission  adopt  a 
fill-in  policy  in  which,  at  the  time  of 
renewal,  any  party  can  apply  for  and 
provide  service  to  any  area  in  which  the 
original  licensee  is  not  providing 
service.  The  Commission  has  already 
considered  and  rejected  using  minimum 
coverage  requirements  to  establish 
substantial  service,  and  RTG  has 
reiterated  the  position  it  took  earlier  in 
the  proceeding  at  the  Notice  of  Proposed 
Rulemaking  stage  without  presenting 
any  new  information  on  this  issue. 
Consequently,  the  Commission  affirms 
its  prior  decision  in  the  Report  and 
Order  that  the  substantial  service 
standard,  in  lieu  of  specific  service 
requirements,  best  serves  the  public 
interest.  The  Commission  concludes 
that  this  approach  is  consistent  with  the 
approach  used  in  other  wireless  services 
and  is  sufficiently  flexible  to  foster 
expeditious  development  and 
deployment  of  systems. 

6.  With  regard  to  providing  service  to 
rural  areas,  the  Commission  recognizes 
that  section  309(j)(4)(B)  of  the 
Telecommunications  Act  of  1934,  as 
amended,  stresses  the  need  for  the 
Commission  to  encourage  the  rapid 
deployment  of  services  to  rural  areas 
and  to  promulgate  performance 
requirements  that  ensure  prompt 
delivery  of  service  to  rural  areas.  In 
addition,  the  Commission  notes  that  the 
statute  includes  "rural  telephone 
companies"  among  the  wide  variety  of 
applicants  to  whicL  the  Commission  is 
to  disseminate  licenses.  The 
Commission  continues  to  believe. 


however,  that  licensing  the  24  GHz  band 
by  EAs  strikes  the  best  balance  among 
its  various  policy  objectives  for  the  24 
GHz  band.  The  Commission  believes 
that  by  adopting  EA  licenses  for  the  24 
GHz  band,  it  has  achieved  a  means  of 
providing  service  to  rural  areas  while 
ensuring  that  the  24  GHz  si}ectrum  is 
put  to  the  highest  and  best  use. 

Ordering  Clauses 

7.  Accordingly,  It  is  Ordered  that 
pursuant  to  section  4(i)  and  405  of  the 
Communications  Act  of  1934,  47  U.S.C. 
154(i),  405,  and  §  1.429  of  the 
Commission's  rules,  47  CFR  1.429,  the 
Petitions  for  Reconsideration  filed  by 
the  Office  of  Advocacy  of  the  Small 
Business  Administration  and  the  Rural 
Telecommunications  Group  are  denied. 

8.  It  is  Further  Ordered,  pursuant  to 
section  4(i)  of  the  Communications  Act 
of  1934,  47  U.S.C.  154(i).  that  the 
Commission's  Consumer  Information 
Bvu^au,  Reference  Information  Center, 
Shall  Send  a  copy  of  the  Order  on 
Reconsideration  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

9.  It  is  Further  Ordered  that  this 
proceeding  Is  Tenninated. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-13717  Filed  5-31-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1271,  MM  DockM  No.  01-53,  RM- 
10040] 

Television  Broadcast  Service; 
Galesburg,  IL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Northwest  Television,  Inc.. 
substitutes  TV  channel  53  for  TV 
channel  67  at  Galesburg,  Illinois.  See  66 
FR  12922.  March  1.  2001.  TV  channel 
53  can  be  allotted  to  Galesburg  with  a 
zero  offset  in  compliance  with  the 
principle  commimity  coverage 
requirements  of  Section  73.610  and  with 
the  criteria  set  forth  in  the 
Commission's  Public  Notice  released  on 
November  22, 1999,  DA  99-2605.  The 
coordinates  for  channel  53  at  Galesburg 
are  (41-18-45  N  and  90-22-45  W. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  9.  2001. 
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FOR  HIRTHER  INFORyATION  CONTACT:  Pam 

Bliunenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-53, 
adopted  May  24,  2001,  and  released 
May  25,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800. 1231  20th  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 
§73.606    [Amended]    , 

2.  Section  73.606(b).  the  Table  of 
Television  Allotments  under  Illinois,  is 
amended  by  removing  TV  channel  67 
and  adding  TV  channel  53  at  Galesburg. 

Federal  Communications  Commission. 

.  Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  01-13713  Filed  5-31-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1262.  MM  Docket  No.  01-51.  RM- 
10007] 

Digital  Television  Broadcast  Service; 
Lima,  OH 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lima  Communications 
Corporation,  licensee  of  station 
WLIO(TV).  substitutes  DTV  channel  8 
for  DTV  channel  20  at  Lima.  Ohio.  See 
66  FR  12749,  February  28.  2001.  DTV 
channel  8  can  be  allotted  to  Lima  in 
compliance  with  the  principle 
community  coverage  requirements  of 
section  73.625(a)  at  reference 
coordinates  (40-44-54  N.  and  84-07-55 


W.)  with  a  power  of  30.0,  HAAT  of  165 
meters  and  with  a  DTV  service 
population  of  958  thousand.  Since  the 
community  of  Lima  is  located  within 
400  kilometers  of  the  U.S.-Canadian 
border,  concurrence  by  the  Canadian 
government  has  been  obtained  for  this 
allotment.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  July  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-51. 
adopted  May  23,  2001.  and  released 
May  25,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diu-ing  normal 
business  hours  in  the  FCC  Reference 
Center.  445  12tii  Stieet,  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800.  1231  20th  Street. 
NW..  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 
§73.622    [Amended] 

2.  Section  73.622(b).  the  Table  of 
Digital  Television  Allotments  under 
Ohio,  is  amended  by  removing  DTV 
channel  20  and  adding  DTV  channel  8 
at  Lima. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

IFR  Doc.  01-13712  Filed  5-31-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1261,  MM  Docket  No.  01-50,  RM- 
10059] 

Digital  Television  Broadcast  Service; 
Little  Rock,  AR 

agency:  Federal  Commimications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Arkansas  Educational  "* 

Television  Commission,  licensee  of 
noncommercial  educational  station 
KETS(TV).  substitiites  DTV  channel  *5 
for  DTV  channel  *47  at  Littie  Rock, 
Arkansas.  See  66  FR  12750.  February 
28.  2001.  DTV  channel  * 5  can  be 
allotted  to  Little  Rock  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (34-28-23  N.  and 
92-12-11  W.)  with  a  power  of  2.1, 
HAAT  of  540.1  meters  and  with  a  DTV 
service  population  of  848  thousand. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Biu^au.  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-50, 
adopted  May  23.  2001.  and  released 
May  25,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  cop)rlng  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Sti«et.  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
frt)m  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Stieet, 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  336. 
§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under    ' 
Arkansas,  is  amended  by  removing  DTV 
channel  *47  and  adding  DTV  channel 
*5  at  Littie  Rock. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  01-13711  Filed  5-31-01:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1260,  MM  Docket  No.  01-48,  RM- 
10032] 

Digital  Television  Broadcast  Service; 
Atlantic  City,  NJ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lenfest  Broadcasting,  LLC. 
licensee  of  station  WW  AC-TV, 
substitutes  DTV  channel  44  for  DTV 
channel  50  at  Atlantic  City,  New  Jersey. 
See  66  FR  12750.  February  28.  2001. 
DTV  channel  44  can  be  allotted  to 
Atiantic  City  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (39-55-06  N.  and 
75-02-44  W.)  with  a  power  of  200, 
HAAT  of  208  meters  and  witii  a  DTV 
service  population  of  4890  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-49. 
adopted  May  23.  2001.  and  released 
May  29,  2001.  The  full  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hovirs  in  the  FCC  Reference 
Center  445  12th  Street.  SW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc..  (202)  857-3800, 1231  20th  Street, 
NW..  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  Titie  47  of  tiie  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

173.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
New  Jersey,  is  amended  by  removing 
DTV  channel  50  and  adding  DTV 
channel  44  at  Atlantic  City. 


Federal  Communication;  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

(FR  Doc.  01-13710  Filed  5-31-01;  8:45  am) 

BNJJNO  cooc  6n»-oi-u 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1259,  MM  Docket  No.  01-46,  RM- 
10046] 

Digital  Television  Broadcast  Service; 
Temple,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Channel  6,  Inc.,  licensee  of 
station  KCEN-TV.  substitutes  DTV 
chaimel  9  for  DTV  channel  50  at 
Temple.  Texas.  See  66  FR  12747, 
February  28,  2001.  DTV  channel  9  can 
be  allotted  to  Temple  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (31-1&-24  N.  and 
97-13-14  W.)  with  a  power  of  7.5. 
HAAT  of  573  meters  and  with  a  DTV 
service  population  of  693  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  9.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  01-46, 
adopted  May  23,  2001.  and  released 
May  25.  2001.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  445  12tii  Stieet.  SW.. 
Washington,  EXH.  The  complete  text  of 
this  decision  may  also  be  piuchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800.  1231  20th  Stieet, 
NW..  Washington.  DC  20036. 

List  of  Subfects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 

Part  73  of  TiUe  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 


173.622    [Amended] 

2.  Section  73.622(b),  Uie  Table  of 
Digital  Television  Allotments  under 
Texas,  is  amended  by  removing  DTV 
channel  50  and  adding  DTV  channel  9 
at  Temple. 

Federal  Conununications  Commiuion. 
BariMura  A.  Kreinnan. 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

IFR  Doc.  01-13709  Filed  5-31-01;  8:45  am) 

BILUNG  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1272,  MM  Docket  No.  99-269,  RM- 
9606] 

Digital  Television  Broadcast  Servlcs; 
Salinas,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Hearst-Argyle  Stations.  Inc., 
licensee  of  station  KSBW(TV), 
substitutes  DTV  channel  10  for  DTV 
channel  43  at  Salinas,  California.  See  64 
FR  45500,  August  20,  1999.  DTV 
chaimel  10  can  be  allotted  to  Salinas  in 
compliance  with  the  principle 
community  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (36-45-23  N.  and  121-30- 
05  W.)  with  a  power  of  24.2,  HAAT  of 
692  meters  and  with  a  DTV  service 
population  of  1848  thousand. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  9.  2001 . 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  99-269. 
adopted  May  24.  2001.  and  released 
May  25,  2001.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12Ui  Street.  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc..  (202)  857-3800,  1231  20th  Street, 
NW..  Washington.  DC  20036. 

List  of  Subfects  in  47  CFR  Part  73 

Television.  Digital  television 
broadcasting. 
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Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-[AMENOED] 

1.  The  authority  citation  for  pert  73 
continues  to  read  as  follows: 

AutiMHity:  47  U.S.C  154.  303.  334,  336. 
|73.a22    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  undw 
California,  is  amended  by  removing 
DTV  channel  43  and  adding  DTV 
channel  10  at  Salinas. 

Federal  Communications  Commission. 

Barbara  A.  Kretenan, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-13708  Filed  5-31-01;  8:45  am) 

I  cooe  snt-ai-* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt73 

[DA  01-1200;  MM  Docket  No.  M-159.  RM- 
•2901 

FM  BroadCMling  SwvIcm;  WaMac*,  ID 
andBigforicMT 

iM2BlCY:  Federal  Commimications 

Commission 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Alpine  Broadcasting  Limited 
Partnership,  substitutes  Channel  264C 
(100.7  MHz)  for  Channel  264C2  at 
Wallace,  Idaho,  reallots  Channel  264C 
from  Wallace  to  Bigfbrk,  Montana,  and 
modifies  Station  KSIL(FM)'s  license  to 
specify  Bigfork  as  the  new  community 
of  license.  See  Notice  of  Proposed 
Rulemaking.  63  FR  49,323,  published 
September  15, 1998.  Chaimel  264C  can 
be  reallotted  to  Bigfork  in  compliance 
with  the  Conunission's  miniinnfn 
distance  separation  requirements  at  a 
site  located  at  North  Latitude  48°02'45" 
and  West  Longitude  114''22'00'  and 
restricted  to  26.8  kilometers  (16.7  miles) 
east  of  Bigfork. 

DATES:  Efiiactive  Jime  25,  2001. 

TOR  FURTHER  MFORMATKM  CONTACT:  J. 

Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  98-159,  adopted 
May  2,  2001,  and  released  May  11,  2001. 
The  full  text  of  this  Conunission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  Commission's  Reference  Center 


(Room  CY-A257),  445  12th  Street.  S.W., 
Washington.  DC  20554.  The  complete 
text  of  this  decision  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800, 1231  20th 
Street,  N.W.,  Washington.  DC  20036, 

LJat  of  Snbfacte  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  7S-RADI0  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
reads  continues  to  read  as  follows: 

Authority:  Sections  47  U.S.C  154,  303, 
334,  and  336. 

173.202    [Amendwl] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  under  Montana,  is  amended 
by  adding  Bigfbrk,  Channel  264C. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments,  under  Idaho,  is  amended  by 
removing  Channel  264C  at  Wallace. 

Federal  Communications  Commission. 
John  A.  Kanniaoe, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  01-13714  Filed  5-31-01;  8:45  am] 
eajjNQ  cooetni-oi-p 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1M3  and  1852 

NASA  Inapactor  Qanaral  HotUna 


AQENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  is  a  final  rule  that 
amends  the  NASA  FAR  Supplement 
(NFS)  to  require  NASA  contractors  to 
display  "hotline  posters"  on  contracts 
exceeding  $5,000,000  and  performed  at 
contractor  facilities  in  the  United  States. 
EFFECTIVE  DATE:  June  1,  2001. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
Brundage,  NASA  Headquarters,  Office 
of  Procurement,  Contract  Management 
Division  (Code  HK),  Washington,  DC 
20546-0001,  (202)  358-0481.  e-mail: 
paul.brundageQhq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

NASA's  Office  of  Inspector  General 
(IG)  requested  that  NASA  contractors  be 
required  to  display  "hotline  posters"  in 
contractor  facilities  performing  work  on 
some  NASA  contracts.  Foreign  contracts 
and  contracts  less  than  $5,000,000  are 
exempt.  This  final  rule  requires 


contractors  to  obtain  from  the  NASA  JG 
"hotline  posters"  and  to  post  them  in 
facilities  where  and  when  work  is 
performed  on  an  applicable  NASA 
contract.  By  waiver  from  Part  12.  NASA 
might  also  impose  this  requirement  on 
a  case-by-case  basis  in  contracts  for 
commercial  items  when  unusual 
circiunstances  warrant.  An  example  of 
such  circumstances  might  include 
procurements  involving  extraordinary 
concerns  about  ^e  safety  of  human  Ufis. 

A  proposed  rule  was  published  in  the 
Federal  Ragister  on  May  22,  2000.  (65 
FR  32069—32070).  NASA  received  one 
comment  The  commenter 
recommended  that  NASA  conform  to 
DoD  by  exempting  contractors  having  an 
established  internal  reporting 
mechanism  and  program.  NASA's  IG 
believes  employees  of  NASA  contractors 
should  have  an  independent  avenue  to 
report  violations.  In  its  view,  the 
eidstence  of  an  internal  reporting 
mechanism  does  not  assure  employees 
would  report  illegal  activities  seen  on 
the  job.  Tlierefbre,  no  changes  are  being 
made  as  a  result  of  this  comment.  The 
proposed  rule  is  being  adopted  as  final 
with  a  change  to  section  1803.7001  to 
change  the  word  "provision"  to 
"clause". 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  because  it  only 
afiiscts  small  business  entities  with 
contracts  exceeding  $5,000,000  and  the 
NASA  Office  of  Inspector  General  will 
provide  the  posters  at  no  direct  cost  to 
contractors. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  recordkeeping  or 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  ef  seq. 

Lists  of  Subjects  in  48  CFR  Parts  1803 
and  1852 

Government  procurement. 

Tom  Luedtke. 

Associate  Administrator  for  Procurement. 

Accordingly.  48  CFR  Parts  1803  and 
1852  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1803  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 
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PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

2.  Add  Subpart  1803.70  to  read  as 
follows: 

Subpart  1803.70—16  Hotline  Posters 

1803.7000  Policy. 

1803.7001  Contract  clause. 

Subpart  1803.70— IG  Hotline  Posters 

1803.7000  Policy. 

NASA  requires  contractors  to  display 
NASA  hotline  posters  prepared  by  the 
NASA  Office  of  Inspector  General  on 
those  contracts  specified  in  1803.7001. 
so  that  employees  of  the  contractor 
having  knowledge  of  waste,  fraud,  or 
abuse,  can  readily  identify  a  means  to 
contact  NASA's  IG. 

1803.7001  Contract  clause. 

Contracting  officers  must  insert  the 
clause  at  1852.203-70,  Display  of 
Inspector  General  Hotline  Posters,  in 
solicitations  and  contracts  expected  to 
exceed  $5,000,000  and  performed  at 
contractor  facilities  in  the  United  States. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Add  section  1852.203-70  to  read  as 
follows: 

1852.203-70    Display  of  Inspector  QenersI 
Hotline  Posters. 

As  prescribed  in  1803.7001.  insert  the 
following  clause: 

Display  of  Inspector  General  Hotline  Posters 
|une  2001 

(a)  The  Contractor  shall  display 
prominently  in  common  work  areas  within 
business  segments  performing  work  under 
this  contract.  Inspector  General  Hotline 
Posters  available  under  paragraph  (b)  of  this 
clause. 

(b)  Inspector  General  Hotline  Posters  may 
be  obtained  from  NASA  Office  of  Inspector 
General,  Code  W,  Washington.  DC,  20546- 
0001,(202)358-1220. 

[FR  Doc.  01-13812  Filed  5-31-01;  8:45  am) 

BILUNG  CODE  7810-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1811 

Priorities  and  Allocations 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
NASA  FAR  Supplement  (NFS)  to 
specify  that  use  of  a  priority  rating 


under  the  Defense  Priorities  and 
Allocations  System  (DPAS)  regulation  is 
not  required  unless  the  acquisition  is  in 
support  of  one  of  the  Schedule  I 
approved  programs  of  the  DPAS. 
EFFECTIVE  DATE:  June  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Cullen,  NASA  Headquarters,  Office  of 
Prociu^ment,  Contract  Management 
Division  (Code  HK),  (202)  358-1784,  e- 
mail:  jcullen@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Currently,  most  NASA  contracts 
receive  DPAS  ratings.  This  final  rule 
provides  that  contracts  will  receive 
ratings  only  if  they  are  in  support  of  one 
of  the  approved  programs  in  DPAS 
Schedule  I.  This  change  was  published 
as  a  proposed  rule  in  the  Federal 
Register  on  September  20.  2000  (65  FR 
56859-56860).  Conunents  were  received 
from  the  Office  of  Strategic  Industries 
and  Economic  Security,  U.S. 
Department  of  Commerce.  These 
comments  were  considered  in  the 
development  of  the  final  rule.  In 
response  to  comments,  section 
1811.603(e]  was  changed  to  provide 
statutory  references  covering  exceptions 
to  the  rating  system  rather  than  a 
detailed  listing  of  these  exceptions. 
Additionally,  the  proposed  rule 
unintentionally  indicated  that  section 
1811.602  was  proposed  for  deletion. 
This  error  is  corrected  in  this  final  rule 
and  an  editorial  change  is  made  to  an 
organizational  code  within  this  section. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  USC  601,    - 
et.  seq.),  because  it  does  not  impose  any 
new  requirements  on  offerors  or 
contractors. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  any  recordkeeping 
or  information  collection  requirements, 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  USC  3501,  ef.  seq. 

List  of  Subjects  in  48  CFR  Parts  1811 

Government  Procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 
1.  The  authority  citation  for  48  CFR 
Part  1811  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 


PART  1811-OESCRIBINQ  AQENCY 
NEEDS 

2.  In  section  1811.602,  amend 
paragraph  (c)  by  deleting  "(Code  HS)" 
and  adding  "(Code  HK)"  in  its  place. 

3.  Revise  section  1811.603  to  read  as 
follows: 

1811.603    Procedures. 

(NASA  supplements  paragraphs  (e) 
and  te).) 

(e){i)  Rated  orders  may  be  used  by 
NASA  only  as  provided  in  Section 
700.17  of  the  DPAS  (15  CFR  700.17)  and 
subject  to  the  limitations  provided  in 
Section  700.18  of  the  DPAS  (15  CFR 
700.18).  Priority  ratings  are  assigned  on 
individual  contracts  and  purchase 
orders  by  the  contracting  officer. 

(ii)  NASA  rated  orders  may  only  be 
assigned  a  DO  rating,  unless  NASA  has 
obtained  a  DX  rating  from  the 
Department  of  Defense. 

(lii)  The  following  program 
identification  symbols  may  be  used  on 
NASA  rated  contracts  and  purchase 
orders  for  equipment  and  services  that 
support  authorized  programs  (see 
Schedule  I  of  the  DPAS): 
Al — Aircraft 
A2 — Missiles 
A3 — Ships 
A5 — Weapons 
A6 — Ammunition 
A7 — Electronic  and  Communications 

Equipment 
Hi — Military  Building  Supplies 
B8 — Production  Equipment  (For 

Contractor's  Account) 
B9 — Production  Equipment 

(Government-Owned) 
C2— Construction 
C3 — Maintenance,  Repair,  and 

Operating  Supplies  for  Facilities 
C9 — Miscefianeous/Other 

(g)  Installation  requests  for  assistance 
shall  be  directed  to  the  Headquarters 
Office  of  Procurement  (Code  HK). 
(FR  Doc.  01-13809  Filed  5-31-01;  8:45  am) 
BiLUNO  COOe  7810-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1830 

Cost  Accounting  Standards  Wah^ara 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Interim  rule  adopted  as  final 
without  changes. 

SUMMARY:  This  is  a  final  rule  amending 
the  NASA  FAR  Supplement  (NFS)  to 
identify  who  within  NASA  has  the 
authority  to  approve  Cost  Accounting 
Standards  waivers. 
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EFFECTTVE  DATE:  June  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  Becker,  NASA  Headquarters, 
Office  of  Procurement,  Contract 
Management  Division  (Code  HK), 
Washington,  DC  20546,  telephone:  (202) 
358—4593,  email:  Ibecker@hq.nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

NASA  is  adopting  as  final,  without 
change,  the  interim  rule  published  in 
the  August  11,  2000  Federal  Register 
(65  FR  49205-49206).  The  interim  rule 
identified  the  Associate  Administrator 
for  Procurement  as  the  senior 
policymaking  official  delegated  the 
authority  to  approve  Cost  Accounting 
Standards  (CAS)  waivers  for  NASA.  The 
NASA  interim  rule  was  issued  in 
response  to  a  FAR  interim  rule 
published  in  the  June  6,  2000  Federal 
Register  (65  FR  36028-36030)  that 
audiorized  the  heads  of  executive 
agencies  to  approve  CAS  waivers  and 
allowed  for  this  authority  to  be 
delegated  to  an  official  not  below  the 
senior  policymaking  level  in  the  agency. 
The  FAR  interim  nUe  resulted  from 
Section  802  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Pub.  L  106-65)  which  made  several 
changes  to  CAS,  including  waivers.  The 
FAR  interim  rule  was  adopted  as  a  final 
rule  without  change  (66  FR  2136-2137, 
January  10,  2001).  No  comments  were 
received  in  response  to  the  NASA 
interim  rule. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  this  rule  pertains  to  Cost 
Accounting  Standards  frnm  which  small 
businesses  are  exempt. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501.  et  seq. 


List  of  Subjects  in  48  CFR  Part  30 

Government  procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Interim  Rule  Adopted  as  Final  Without 
Changes 

Accordingly,  NASA  adopts  the 
interim  rule  amending  48  CFR  part 
1830,  which  was  published  in  die 
Federal  Register  at  65  FR  49205-49206, 
August  11,  2000,  as  a  final  rule  without 
change. 

Authority:  42  U.S.C.  2473(c)(1). 
[FR  Doc.  01-13810  Filed  5-31-01;  8:45  am] 

BHJJNQ  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1832 

Extension  of  Class  Deviations  for  SBIR 
Contracts 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

summary:  This  is  a  final  nde  amending 
the  NASA  FAR  Supplement  (NFS)  to 
extend  the  advance  payments  and 
incremental  funding  class  deviations  for 
Small  Business  Innovation  Research 
(SBIR)  program  contracts. 
EFFECTIVE  DATE:  Jime  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Lentz,  NASA  Headquarters, 
Office  of  Procurement,  Contract 
Management  Division  (Code  HK), 
Washington,  DC  20546,  telephone:  (202) 
358-1064,  e-mail: 
ronald.lentz@hq.nasa.^ov. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

NFS  1832.402(e)(l)(B)(a)  provides  a 
class  deviation  authorizing  the  use  of 
advance  payments  for  Phase  I  contracts 
awarded  imder  the  SBIR  program.  NFS 
1832.702-70(a),  (b),  and  (c)  set  forth 
conditions  when  incremental  funding  is 
permitted.  NFS  1832.702-70(e)  provides 
a  class  deviation  from  those  conditions, 
permitting  the  use  of  incremental 
funding  of  contracts  under  Phase  II  of 
the  SBIR  program.  These  two  class 
deviations  expired  September  30,  2000, 
the  date  set  forth  in  the  Congressional 
authorization  for  the  SBIR  program. 
Public  Law  106-554,  extended  the  SBIR 
program  through  September  30,  2008. 
This  final  rule  will  extend  the  advance 
payments  and  incremental  funding  class 
deviations  for  the  life  of  the  SBIR 
program. 


B.  Regulatory  Flexibility  Act 

This  final  nde  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Pub.  L.  98-577,  and 
publication  for  public  comment  is  not 
required.  However,  comments  from 
small  entities  concerning  the  affected 
NFS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
NFS  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501,  etse«7. 

List  of  Subjects  in  48  CFR  Part  32 

Government  procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Part  32  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  1832  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473  (c)(1). 
PART  1832— CONTRACT  RNANaNG 

2.  In  section  1832.402,  revise 
paragraph  (e)(l)(B)(a)  to  read  as  follows: 

1832.402    General. 

(NASA  supplements  paragraph  (e)) 

(e)(1)  '  *  • 

(B)  *  *  • 

(a)  Small  Business  Innovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  (STTR)  Phase  I 
contracts.  A  class  deviation  has  been 
signed  authorizing  use  of  advance 
payments  on  these  contracts/  The 
contracting  officer  shall  annotate  the 
contract  file  that  the  deviation  is  on  file 
at  the  NASA  Headquarters  Office  of 
Procurement  (Code  HK). 
***** 

3.  In  section  1832.702-70,  revise 
paragraph  (e)  to  read  as  follows: 

1832.702-70    NASA  policy. 

***** 

(e)  A  class  deviation  from  the 
conditions  set  forth  in  paragraphs 
1832.702-70(a),  (b),  and  (c)  exists  to 
permit  incremental  funding  of  contracts 
under  Phase  II  of  the  Small  Business 
Innovation  Research  (SBIR)  and  Small 
Business  Technology  Transfer  (STTR) 
programs.  This  deviation  exists  with  the 
imderstanding  that  the  contracts  will  be 
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fiilly  funded  when  funds  become 

available. 

(FR  Doc.  01-13811  Filed  5-31-01;  8:45  am] 

WLUNG  CODE  7S10-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atnnospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  001121328-1041-02;  I.D. 
052501 E] 

Fisheries  of  the  Northeastem  United 
States;  Scup  Fishery;  Commercial 
Quota  Harvested  for  Summer  Period 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

summary:  NMFS  announces  that  the 
scup  commercial  quota  available  in  the 
Summer  period  to  the  coastal  states 
frt}m  Maine  to  North  Carolina  has  been 
harvested.  Federally  permitted 
commercial  vessels  may  not  land  scup 
in  these  states  for  the  remainder  of  the 
2001  Summer  quota  period  (through 
October  31,  2001).  Regulations 
governing  the  scup  fishery  require 
publication  of  this  notification  to  advise 
the  coastal  states  from  Maine  through 
North  Carolina  that  the  quota  has  been 
harvested  and  to  advise  Federal  vessel 
permit  holders  and  Federal  dealer 
permit  holders. 

DATES:  Effective  0001  hrs  local  time, 
Jime  1,  2001,  through  2400  hrs  local 
time,  October  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  Fishery 
Management  Specialist,  (978)  281-9226. 
SUPPLEMENTARY  INFORMATK>N: 
Regulations  governing  the  scup  fishery 
are  found  at  50  CFR  part  648.  The 
regulations  require  annual  specification 
of  a  commercial  quota  that  is  allocated 
into  three  quota  periods.  The  Summer 
commercial  quota  (May  through 
October)  is  distributed  to  the  coastal 
states  &t>m  Maine  through  North 
Carolina.  The  process  to  set  the  annual 
commercial  quota  and  the  seasonal 
allocation  is  described  in  §  648.120. 

The  total  commercial  quota  for  scup 
for  the  2001  calendar  year  was  set  at 
4,444,600  lb  (2,016,037  kg)(66  FR  12902; 
March  1,  2001).  The  Summer  period 
quota  was  initially  set  at  1,731,172  lb 
(785,246  kg).  As  specified  in  §  648.120, 
landings  in  excess  of  the  commercial 
quota  in  the  2000  Summer  period  were 
deducted  bom  the  Simuner  period 


allocation  this  year,  resulting  in  a  final 
Summer  quota  allocation  of  1,147,861  lb 
(520,661  kg). 

Section  648.121  requires  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  monitor  the 
commercial  scup  quota  for  each  quota 
period  and,  based  upon  dealer  reports, 
state  data,  and  other  available 
information,  to  determine  when  the 
commercial  quota  has  been  harvested. 
NMFS  is  required  to  publish 
notification  in  the  Federal  Register 
advising  and  notifying  federally 
permitted  commercial  vessels  and 
federally  permitted  dealers  that, 
effective  upon  a  specific  date,  the  scup 
conunercial  quota  has  been  harvested. 
The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
scup  commercial  quota  for  the  2001 
Siunmer  period  has  been  harvested. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  scup  moratorium  permit 
holders  agree  as  a  condition  of  the 
permit  not  to  land  scup  in  any  state  after 
NMFS  has  published  a  notification  in 
the  Federal  Register  stating  that  the 
commercial  quota  for  the  period  has 
been  harvested  and  that  no  commercial 
quota  for  scup  is  available.  Therefore, 
effective  0001  hours.  Jime  1,  2001, 
further  landings  of  scup  by  vessels 
holding  Federal  scup  moratorium 
permits  are  prohibited  through  October 
31,  2001.  The  Winter  n  period  for 
commercial  scup  harvest  will  open  on 
November  1,  2001.  Effective  0001  hours, 
June  1,  2001,  federally  permitted  dealers 
are  also  advised  that  they  may  not 
purchase  scup  from  federally  permitted 
vessels  that  land  in  coastal  states  from 
Maine  through  North  Carolina  for  the 
remainder  of  the  Summer  period 
(through  October  31,  2001). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  25,  2001. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13832  Filed  5-29-01;  4:36  pm] 
BILUNO  CODE  3S10-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  001030303-1127-02;  ID. 
091800E] 

RIN  0648-AO41 

Fisheries  off  West  Coast  States  and  In 
the  Weetem  Pacific;  Pacific  Coest 
Groundfish  Fishery;  Amendment  13 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  announcement  of 

approval  of  an  amendment  to  a  fishery 

management  plan. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  13  to  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP).  This  final  nile  implements 
Amendment  13  by  establishing  an 
increased  utilization  program  for 
catcher/processor  and  mother  ships  in 
the  at-sea  whiting  fisheries  which  carry 
multiple  observers  for  at  least  90 
percent  of  the  fishing  days  during  a 
ciimulative  trip  limit  period,  by  revising 
the  regulatory  provisions  for  the  routine 
management  measures  process,  and  by 
removing  regiUatory  references  to 
limited  entry  permit  endorsements  other 
than  the  "A"  endorsement. 

DATES:  This  rule  is  effective  July  2, 
2001,  except  for  §  660.323  (a)(3)(vi) 
which  is  effective  June  1,  2001. 
ADDRESSES:  Copies  of  Amendment  13  to 
the  Pacific  Coast  Groundfish  FMP  and 
the  environmental  assessment/ 
regulatory  impact  review  (EA/RIR)  are 
available  from  Donald  Mclsaac, 
Executive  Director,  Pacific  Fishery 
Management  Couincil,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
Send  comments  regarding  the  reporting 
burden  estimate  or  any  other  aspect  of 
the  coUection-of-information 
requirements  in  this  final  rule, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Management 
and  Budget  (0MB),  Washington.  D.C. 
20503  (ATTN:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko  at: 
phone,  206-526-6140;  fax,  206-526- 
6736,  and  e-mail, 
yvonne.dereynier@noaa.gov  or 
becky.renkc^noaa.gov,  or  Svein 
Fougner  at:  phone,  562-980-4000;  fax, 
562-980-4047;  and  e-mail, 
svein.fougner@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
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Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
website  of  the  Office  of  the  Federal 
Register  http://www.access.gpo.gov/su- 
docs/aces/acesl40.html. 

Background 

The  Pacific  Fishery  Management 
Coimcil  (Council)  prepared  Amendment 
13  to  address  the  bycatch  requirements 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Act).  Amendment  13 
establishes  an  observer  program  and 
other  standardized  reporting 
methodologies  and  by  providing 
bycatch  reduction  measures.  The 
bycatch  requirements  of  the  Magnuson- 
Stevens  Act  were  initially  included  in 
Amendment  11  to  the  FMP,  but  NMFS 
rejected  those  as  inadequate. 
Amendment  1 3  is  intended  to  address 
that  rejection.  Amendment  13  also 
provides  increased  flexibility  in  the 
groimdfish  annual  specifications  and 
management  measures  pcpcess  to  allow 
the  Council  to  more  easily  craft 
measures  that  protect  overfished  and 
depleted  species.  Finally,  Amendment 
13  revises  the  hmited  entry  permit 
provisions  to  remove  unused  and 
outdated  limited  entry  permit 
endorsements.  A  more  complete 
description  of  Amendment  13  can  be 
foimd  in  the  preamble  to  the  proposed 
rule  for  this  action  at  65  FR  69898 
(November  21,  2000).  The  notice  of 
availability  for  Amendment  13  was 
published  on  September  22,  2000  (65  FR 
57308),  and  NMFS  requested  public 
comments  on  Amendment  13  through 
November  21,  2000.  A  proposed  rule  to 
implement  Amendment  13  was 
published  on  November  21,  2000  (65  FR 
69898).  NMFS  requested  comments  on 
the  proposed  rule  through  January  5, 
2001.  I>uring  the  comment  period  on  the 
notice  of  availability,  NMFS  received 
two  letters  of  comment,  which  are 
addressed  later  in  this  preamble.  NMFS 
received  no  letters  of  comment  on  the 
proposed  rule  itself. 

Approval  and  Implementation  of 
Amendment  13 

NMFS  approved  Amendment  13  on 
December  21,  2000.  Thisfinal  rule  to 
implement  Amendment  13  establishes 
an  increased  utilization  program  for 
catcher/processors  and  mother  ships  in 
the  at-sea  whiting  fisheries  which  carry 
multiple  observers  for  at  least  90 
percent  of  the  fishing  days  during  a 
cumulative  trip  limit  period,  and  revises 
the  annual  specifications  and 
management  measures  fi'amework  to 
better  equip  the  Coimcil  to  meet  some 


of  the  overfishing  and  bycatch 
requirements  of  its  FMP  during  the 
annual  specifications  and  management 
measures  process.  Overfished  species 
protection  measures  for  2001,  which 
were  included  in  the  Pacific  Coast 
groundfish  annual  specifications  and 
management  measures  (January  11, 
2001,  66  FR  2338),  include:  time/area 
closures  to  protect  canary  rockfish  and 
cowcod,  differential  management 
measures  for  different  gear  types  to 
reduce  opportimities  for  vessels  to 
incidentally  intercept  overfished 
species,  and  changes  to  discard  rates  for 
longspine  and  shortspine  thomyhead 
and  to  sablefish  based  on  updated 
discard  information  for  those  species. 

This  final  rule  also  removes 
regulatory  provisions  for  limited  entry 
permits  with  provisional  "A" 
endorsements,  "B"  endorsements,  and 
designated  species  "B"  endorsements, 
which  have  either  expired  or  are  no 
longer  used.  The  removal  of  these 
endorsements  fit)m  the  FMP's  limited 
entry  provisions  and  from  the 
groundfish  regulations  is  essentially  a 
"housekeeping"  measure. 

Concurrent  with  the  proposed  and 
final  rule  process  for  Amendment  13, 
NMFS  and  the  Council  have  developed 
proposed  regulations  for  a 
comprehensive  observer  program.  The 
final  rule  implementing  the  coastwide 
observer  program  framework  was 
published  on  April  24,  2001  (66  FR 
20609).  This  program  is  consistent  with 
Amendment  13  provisions  on 
standardized  reporting  methodologies. 

Comments  and  Responses 

During  the  comment  period  for 
Amendment  13,  NMFS  received  two 
letters  of  comment.  Both  letters  of 
comment  were  written  by 
environmental  advocacy  organizations. 
Writers  of  the  comment  letters  asked  for 
the  disapproval  of  Amendment  13  based 
on  their  judgments  that  Amendment  13 
did  not  meet  requirements  of  the 
Magnuson-Stevens  Act  on  minimizing 
bycatch  and  on  standardized  reporting 
methodologies.  NMFS  received  no 
comments  on  the  proposed  regulations 
to  implement  Amendment  13. 
Comments  within  the  two  letters  are 
categorized  and  responded  to  as  follows. 

Comment  1:  Amendment  13  violates 
the  Magnuson-Stevens  Act  because  it 
makes  implementation  of  an  observer 
program  contingent  on  funding.  The 
Magnuson-Stevens  Act  requires  that 
FMP's  include  standardized  reporting 
methodologies. 

Response:  NMFS  agrees  that  the 
Magnuson-Stevens  Act  requires  the 
establishment  of  standardized  reporting 
methodologies,  but  disagrees  that 


Amendment  13  violates  the  Magnuson- 
Stevens  Act.  Observers  are  but  one  of 
several  standardized  reporting 
methodologies  supported  by 
Amendment  13.  While  Amendment  13 
itself  does  not  require  implementation 
of  an  observer  program,  the  Coimcil  has 
decided  to  implement  an  observer 
program  either  as  soon  as  funding 
becomes  available  or  with  a  requirement 
that  vessels  pay  for  observers. 
Amendment  1 3  leaves  open  the  issue  of 
whether  the  observer  program  will  be 
funded  by  the  industry  or  through 
govenmient  or  private  sources.  For 
2001,  NMFS  has  secured  over  $2 
million  to  implement  a  West  Coast 
groundfish  observer  program.  NMFS 
expects  that  this  funding  will  begin  a 
period  of  cooperative  government/ 
private  efforts  to  improve  West  Coast 
groundfish  fisheries  observer  data. 

In  addition  to  providing  guidance  for 
observer  program  coverage 
development.  Amendment  13  supports 
technological  supplements  to  an 
observer  program,  including  electronic/ 
paper  logbooks  with  bycatch  reporting, 
catch  monitoring  by  camera,  andVMS 
monitoring.  Current  standardized 
reporting  methodologies  would  remain 
in  place:  a  voluntary  observer  program 
and  a  voluntary  logbook  in  the  at-sea 
whiting  fisheries;  incidental  groundfish 
landings  reported  in  a  marine  mammal 
directed  observer  program  for  the 
California  halibut  setnet  ftshery,  and; 
dockside  observer  coverage  in  the 
shoreside  whiting  fishery  associated 
with  exempted  fishing  permits.  NMFS 
will  soon  publish  a  proposed  rule  for 
mandatory  observer  coverage  in  the  at- 
sea  whiting  fisheries. 

Comment  2:  Amendment  13  states 
that  "The  Regional  Administrator  may 
implement  an  observer  program  through 
a  Council-recommended  Federal 
regulatory  framework."  This  implies 
that  the  Regional  Administrator  has  the 
option  of  not  implementing  an  observer 
program,  which  is  a  violation  of  the 
Magnus,on-Stevens  Act. 

Response:  This  language  gives  the 
Regional  Administrator  tixe  authority  to 
implement  an  observer  program, 
consistent  with  a  Council-recommended 
Federal  regulatory  framework.  The 
Council  has  already  recommended  a 
regulatory  fi^mework  for  a 
comprehensive  observer  program  for  the 
West  Coast  groundfish  fishery.  As 
mentioned  earlier,  NMFS  published  a 
proposed  rule  to  implement  that 
framework  on  September  14,  2000  (65 
FR  55495).  NMFS,  the  States  of 
Washington,  Oregon,  and  California, 
and  the  Pacific  States  Marine  Fisheries 
Commission  (PSMFC)  have  been 
developing  an  observer  coverage  plan 
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over  the  past  several  months.  An 
observer  coverage  plan  describes  how 
many  vessels  in  which  sectors  of  the 
fisheries  will  be  covered  by  observers, 
based  on  the  goals  of  the  observer 
program.  The  coverage  plan  under 
development  is  intended  to  provide 
total  catch  (landed  catch  plus  discard) 
information  for  the  groundfish  trip  limit 
fisheries.  Amendment  1 3  states  that 
"NMFS  will  publish  an  aimouncement 
of  the  authorization  of  the  observer 
program  and  description  of  the  observer 
coverage  program  in  the  Federal 

Comment  3:  The  EA/RIR  for 
Amendment  13  states  that  "there  are  not 
enough  individual  fishers  participating 
in  the  West  Coast  groundfish  fisheries 
who  can  afford  to  carry  observers  to 
provide  statistically  sound  sampling  of 
fleet  behavior."  We  cannot  find  support 
for  this  assertion. 

Response:  The  RIR  portion  of  the  EA/ 
RIR  contains  a  discussion  of  the 
estimated  cost  to  a  vessel  in  carrying  an 
observer  under  a  government  funded 
program.  Most  recently,  this  information 
has  been  sununarized  in  the  draft  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
for  the  final  rule  for  an  observer 
program  regulatory  framework.  In 
summary,  the  FRFA  states  that  the 
impacts  of  the  rule  on  individual  vessels 
will  depend  on  what  portion  of  the 
observer  costs  the  vessel  pays  for,  and 
on  the  nature  and  size  of  the  program 
and  the  coverage  approach  that  is 
chosen  -  all  vessels  in  the  groundfish 
fleet  or  a  small  portion  of  the  vessels. 
Vessel  costs  depend  on  the  observer 
coverage  strategy,  particularly  on  how 
often  each  vessel  is  expected  to  carry  an 
observer  or  multiple  observers  within  a 
cumulative  limit  period.  Observer  costs 
to  a  vessel  could  include:  the  observer's 
or  observers'  salary,  liability  insurance 
to  cover  the  observer  or  observers,  food 
and  living  accommodations  on  the 
vessel,  outfitting  the  vessel  to  meet 
observer  safety  requirements,  and 
providing  adequate  sample  space  and 
time  for  the  observer.  Many  of  the 
vessels  at  the  higher  end  of  the  revenue 
range  have  already  carried  and  paid  for 
observers,  either  as  at-sea  vessels  in  the 
whiting  fleet,  or  as  voluntary 
participants  in  the  Experimental  Data 
Collection  Program,  described  in  the 
EA/RIR.  These  observer  programs  have 
provided  valuable  information  on  the 
pelagic  whiting  fisheries,  and  on  the 
deepwater  bottom  trawl  fisheries  for 
Dover  sole,  longspine  and  shortspine 
thomyheads,  and  sablefish  (DTS 
complex).  The  largest  number  of 
groundfish  vessels  are  in  fishery  sectors 
where  there  is  the  greatest  information 
need.  These  vessels  tend  to  be  smaller, 


lower-income  (less  than  $25,000 
annually)  vessels  that"  would  have 
difficulty  absorbing  the  cost  of  carrying 
an  observer.  The  FRFA  indicates  that 
the  costs  to  the  individual  vessel  are 
expected  to  range  between  $157  and 
$3,334  per  year,  depending  on  whether 
NMFS  pays  the  salary  of  the  observers 
and  on  the  coverage  strategy  and  the 
number  of  days  fished  per  year.  An 
upper  value  of  $11,044  per  vessel  is  an 
extreme  that  would  only  occur  if  a 
vessel  fished  every  day  of  the  year  and 
carried  an  observer  at  all  times.  If  a 
vessel  had  to  pay  observer  salaries,  the 
cost  could  be  approximately  $300  per 
observer  per  day.  This  sum  would 
include  salary,  payroll  taxes, 
employment  insurance,  medical 
insurance,  and  travel  costs.  This  would 
result  in  a  substantially  higher  observer 
cost  per  vessel  than  under  a 
government-funded  program. 

Comment  4:  The  EA/RIR  for 
Amendment  13  describes  a  vessel 
incentive  program  with  higher  landings 
limits  for  vessels  with  lower  bycatch 
rates  as  impracticable  without  an 
observer  program.  An  observer  program 
is  practicable;  therefore,  this  option  is 
practicable. 

Response:  NMFS  disagrees.  While  a 
limited  observer  program  is  practicable 
at  current  funding  levels,  the  type  of 
observer  program  that  would  be  needed 
to  implement  a  vessel  incentive  program 
is  not  practicable.  NMFS,  the  states,  and 
PSMFC  are  developing  an  observer 
coverage  plan  for  the  groundfish  fleet 
that  would  focus  on  total  catch 
(landings  +  discard)  information.  This 
observer  program  vsrill  collect  this  kind 
of  information  by  sampling  only  a 
portion  of  the  fleet,  possibly  as  low  as 
10  percent.  An  observer  coverage  plan 
for  a  vessel  incentive  program  would 
require  100-percent  observer  coverage, 
and  would  focus  on  compliance  as 
much  as  on  scientific  sampling.  For  the 
foreseeable  future,  NMFS  anticipates 
that  the  West  Coast  groundfish  observer 
program  will  be  a  scientific  sampling 
program,  not  a  compliance  program. 

Comment  5:  Amendment  13  does  not 
fully  analyze  discard  caps  as  a  bycatch 
reduction  measure,  and  refers  to  discard 
caps  as  impracticable  without  an 
observer  program.  An  observer  program 
is  practicable,  therefore  this  option  is 
practicable. 

Response:  NMFS  disagrees.  A  fishery 
managed  with  discard  caps  would  be 
one  in  which  a  fleet's  total  catch  is 
monitored  and  all  fishing  operations 
shut  down  when  the  fleet  is  estimated 
to  have  caught  a  set  amount  of  a 
protected,  incidentally  caught  species, 
regardless  of  the  amount  of  directed 
species  taken.  An  observer  program 


designed  for  scientific  sampling  could 
be  used  for  a  discard  cap  program, 
wherein  an  entire  fishery  would  close 
upon  achievement  of  a  discard  limit  for 
a  particular  species.  Observer 
information  from  seunpled  vessels  could 
be  expanded  to  draw  a  picture  of  overall 
fleet  discard  levels.  However,  a  discard 
cap  program  with  only  limited  observer 
coverage  tends  to  exaggerate  the 
"observer  effect"  in  information  about 
vessels  sampled,  meaning  that  the 
vessels  carrying  observers  have  a 
significant  incentive  to  change  their 
fishing  behavior  to  lower  their  bycatch 
rates  and  keep  the  entire  fishery  open. 
Unobserved  vessels  do  not  have  this 
same  incentive  to  reduce  discards;  thus, 
there  is  a  strong  chance  that  the  whole 
fleet  would  reach  the  discard  cap  before 
the  observed  fleet's  expanded  data 
indicated  that  the  cap  has  been  reached. 
Stronger  observer  effect  under 
incentives  like  discard  cap  management 
leads  to  less  scientific  accuracy  from  the 
observer  program. 

Comment  6:  Amendment  13  does  not 
fully  analyze  marine  protected  areas 
(MP As)  as  a  bycatch  reduction  measure, 
and  states  that  implementation  of  MP  As 
is  beyond  the  scope  of  Amendment  13. 
This  argument  is  circular  and  MP  As 
should  not  have  been  rejected  as  a 
bycatch  reduction  measure. 

Response:  NMFS  disagrees.  No-take 
MP  As  generally  eliminate  all  fishing 
within  a  certain  geographic  area,  which 
means  that  all  catch  (directed  and 
incidental)  is  eliminated.  Bycatch 
would  not  necessarily  be  eliminated 
through  MP  As,  although  the  fishing  area 
for  vessels  that  may  discard  catch  woidd 
be  smaller.  Amendment  13  does  not 
state  that  the  Council  will  not 
implement  MPAs.  On  the  contrary,  the 
EATRIR  describes  the  efforts  of  the 
Council's  Marine  Reserves  Committee 
(MRC)  outside  of  the  Amendment  13 
process.  The  Council  approved 
Amendment  13  at  its  June  2000  meeting. 
In  its  September  2000  meeting,  the 
Council  gave  its  support  to  the 
conclusions  of  the  MRC  that  the  Coimcil 
should  proceed  with  designing  and 
siting  MPAs  as  part  of  its  overall 
groundfish  management  scheme. 
According  to  the  reconunendations  of 
the  MRC  and  the  Council,  MPAs  for 
West  Coast  groundfish  would  be 
designed  to  provide  some  protection  for 
overfished  species  and  their  habitats. 
The  MRC  and  the  Council  are  now 
designing  a  process  for  bringing 
scientists  and  the  public  together  to 
discuss  West  Coast  MPA  site  selection. 

Comment  7:  A  bycatch  reduction 
option  that  is  not  discussed  is  to  use 
catch  ratios  for  co-occurring  species  to 
set  landings  limits  for  relatively 
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abundant  species  to  prevent  exceeding 
the  landings  limits  of  species  with  more 
restrictive  limits. 

Response:  The  practice  the 
commenter  advocates  has  been  used  by 
the  Council  for  several  years  and  has 
recently  been  an  important  part  of  the 
Coxmcil's  overfished  species  protection 
strategy.  These  measiues  were  discussed 
in  the  sections  of  Amendment  13 
addressing  protection  of  overfished    - 
species  through  the  annual 
specifications  and  management 
measures  process.  For  example,  past 
cumulative  landings  limits  for  the  "DTS 
complex"  have  been  based  on  catch 
ratios  between  the  four  species  in  the 
complex — Dover  sole,  thomyheads 
(shortspine  and  longspine),  and 
sablefish.  Often,  hardest  of  the  more 
abundant  species  in  the  DTS  complex 
(e.g.,  longspine  thomyhead.  Dover  sole) 
i.e.,  is?  ciutailed  to  prevent  overharvest 
of  the  less  abundant  species  (shortspine 
thomyhead).  Management  measures  to 
protect  bocaccio,  an  overfished  species, 
have  included  significant  reductions  in 
the  chilipepper  rockfish  limits,  an 
abundant  species  that  co-occurs  with 
bocaccio.  Similarly,  2001  shelf  rockfish 
fisheries  have  been  severely  curtailed  to 
protect  overfished  species  in  the  shelf 
rockfish  complex,  such  as  canary 
rockfish,  bocaccio,  and  cowcod. 

Comment  8:  Amendment  13  fails  to 
analyze  measiues  to  avoid  bycatch  in 
the  whiting  fishery  and  instead  opts  for 
full  retention,  which  does  not  minimize 
bycatch. 

Response:  NMFS  disagrees.  Bycatch  is 
defined  in  the  Magnuson-Stevens  Act 
arid  in  Amendment  13  as,  "fish  which 
are  harvested  in  a  fishery,  but  which  are 
not  sold  or  kept  for  personal  use,  and 
includes  economic  discards  and 
regulatory  discards  *  *  *."  The  full 
utilization  program  would  allow 
whiting  vessels  to  use  incidentally 
caught  non-whiting  groundfish  that  they 
would  otherwise  discard.  As  discussed 
in  the  EA/RIR  for  Amendment  13,  non- 
whiting  groundfish  annually  account  for 
less  than  5  percent  of  the  at-sea  whiting 
fleet's  total  catch.  Whiting  at-sea  vessels 
already  work  to  reduce  incidental 
interception  of  non-target  species,  both 
to  comply  with  Endangered  Species  Act 
(ESA)  requirements  on  salmon 
protection  and  with  Magnuson-Stevens 
Act  requirements  on  overfished  species 
protection.  Inseason,  the  fleet 
communicates  through  radio  and 
satellite  to  move  vessels  away  bom 
waters  where  species  other  than  whiting 
are  concentrated.  The  Amendment  13 
full  utilization  program  would  allow  the 
vessels  to  use  their  incidentally  caught 
non-whiting  groundfish  either  by 
processing  that  groundfish  into  meal. 


mince,  or  oil  products  to  be  sold,  or  by 
donating  the  groundfish  to  a  hunger 
relief  organization.  Under  the 
Magnuson-Stevens  definition  of 
bycatch,  incidentally  caught  fish  that  is 
retained  and  used  is  not  bycatch. 

Comment  9:  Amendment  13  fails  to 
assess  existing  bycatch  in  the 
groundfish  fishery. 

Response:  NMFS  disagrees. 
Amendment  13  summarizes  the  limited 
amoimt  of  ciurent  knowledge  on 
bycatch  in  the  groundfish  fishery.  The 
EA/RIR  for  Amendment  13  provides 
background  on  the  Council's  efforts  to 
account  for  and  minimize  bycatch  from 
1982  through  2000.  This  background 
information  includes  a  discussion  of  the 
current  state  of  scientific  information  on 
bycatch  in  the  fisheries  and  how  that 
information  is  used  to  shape  groundfish 
management  measiues.  Analyses  of  data 
collection  methods  discuss  ciurent 
knowledge  of  bycatch  in  the  groundfish 
fishery  and  where  more  information  is 
needed  on  bycatch.  The  EA/RIR  also 
references  the  Council's  Stock 
Assessment  and  Fishery  Evaluation 
Report,  which  aimually  provides 
information  on  bycatch  and  discards  in 
the  fishery  as  a  whole,  and  on  species- 
specific  bycatch  issues. 

Comment  10:  The  EA/RIR  should  be 
rejected  because  it  fails  to  evaluate  the 
potential  that  the  Council  will  not 
implement  an  observer  program. 

Response:  NMFS  disagrees.  Four 
alternatives  are  analyzed  under  the 
"Standardized  Reporting  Methodology" 
portion  of  Amendment  13,  including 
status  quo  (no  new  observer  programs 
beyond  those  already  in  place),  and 
mandatory  logbook  reporting  with  no 
new  observer  programs  already  in  place. 
In  addition,  as  already  mentioned, 
NMFS  and  the  states  are  now 
implementing  a  largely  government- 
funded  observer  proCTam. 

Comment  1 1 :  The  EA/RIR  should  be 
rejected  because  it  does  not  analyze 
short-and  long-term  impacts  of  bycatch 
on  benthic  life  and  on  species 
relationships  within  the  marine 
ecosystem. 

Response:  NMFS  disagrees.  Four 
alternatives  are  analyzed  under  the 
"Bycatch  Reduction  Provisions"  portion 
of  Amendment  13,  including  status  quo, 
which  would  not  introduce  any  new 
bycatch  reduction  or  management 
measures  to  the  groundfish  fishery. 
Three  alternatives  are  analyzed  imder 
the  "Annual  Management  Measures 
Framework  Provisions"  portion  of 
Amendment  13,  which  addresses, 
among  other  things,  reducing  overfished 
species  discard.  The  status  quo 
alternative  for  this  issue  discusses  the 
effects  of  not  implementing  bycatch 


reduction  measures  to  protect 
overfished  species.  The  analysis  of  these 
various  alternatives  for  the  different 
issues  discusses  the  effects  of  bycatch 
on  the  enviromnent  and  the  potential 
effects  of  the  alternative  management 
options  on  the  enviromnent. 

Classification 

The  Administrator,  Northwest  Region, 
NMFS,  determined  that  Amendment  13 
to  the  FMP  is  necessary  for  the 
conservation  and  management  of  the 
West  Coast  groundfish  fishery,  and  that 
it  is  consistent  with  the  national 
standards  of  the  Magnuson-Stevens  Act 
and  other  applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed,  that  this  rule,  if 
adopted  as  proposed,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities.  No 
comments  were  received  on  the 
economic  impacts  of  this  rule  on  small 
entities  and  the  basis  for  this 
certification  has  not  changed. 
Accordingly,  a  regulatory  flexibility 
analysis  was  not  prepared. 

Because  the  portion  of  this  nde  that 
implements  an  increased  utilization 
program  for  the  at-sea  whiting  fishery, 
by  allowing  fishery  participants  to  use 
their  incidentally  caught  non-whiting 
groimdfish  either  by  processing  that 
groundfish  into  meal,  mince,  or  oil 
products  to  be  sold,  or  by  donating  the 
groundfish  to  hunger  relief 
organizations,  relieves  a  restriction, 
under  5  U.S.C.  553(d)(1)  it  is  not  subject 
to  a  30-day  delay  in  effectiveness. 

NMFS  issued  Biological  Opinions 
(BO)  under  the  Endangered  Species  Act 
(ESA)  on  August  10, 1990,  November 
26, 1991,  August  28,  1992,  September 
27,  1993,  May  14,  1996,  and  December 
15, 1999,  pertaining  to  the  effects  of  the 
groimdfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
summer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter.  Central 
Valley,  California  coastal),  echo  salmon 
(Central  California  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal,  Columbia  River),  sockeye  salmon 
(Snake  River,  Ozette  Lake),  steelhead 
(upper,  middle  and  lower  Columbia 
River,  Snake  River  Basin,  upper 
Willamette  River,  central  California 
coast,  California  Central  Valley,  south- 
central  California,  southern  California), 
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and  cutthroat  trout  (Umpqua  River, 
southwest  Washington/Columbia 
River)).  NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 

•  destruction  or  adverse  modification  of 
critical  habitat.  NMFS  has  re-initiated 
consultation  on  the  Pacific  whiting 
fishery  associated  with  the  BO  issued  on 
December  15,  1999.  During  the  2000 
whiting  season,  the  whiting  fisheries 
exceeded  the  chinook  bycatch  amount 
specified  in  the  BO's  incidental  take 
estimates  of  11,000  fish,  by 
approximately  500  fish.  The  re- 
initiation will  focus  primarily  on 
additional  actions  that  the  whiting 
fisheries  would  take  to  reduce  chinook 
interception,  such  as  time/area 
management.  NMFS  expects  that  the  re- 
initiated BO  will  be  completed  by  May 
2001.  During  the  reinitiation,  fishing 
imder  the  FMP  is  within  the  scope  of 
the  December  15, 1999,  BO,  so  long  as 
the  armual  incidental  take  of  chinook 
stays  under  the  1 1 ,000-fish  bycatch 
limit.  NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

Tais  final  rule  clarifies  entries  for  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(PRA).  The  Product  Transfer/Offloading 
Log  has  been  approved  under  OMB 
control  number  0648-0271  with  an 
estimated  response  time  of  20  minutes. 
Furthermore,  this  final  rule  reduces  a 
collection-of- information  requirement 
(approved  under  OMB  control  number 
0648-0203)  associated  with  the 
"designated  species  B"  permit 
endorsement  program. 

This  final  rule  also  contains  new 
coUection-of-infonnation  requirements 
subject  to  review  and  approval  by  OMB 
under  the  PRA.  This  requirement  is  for 
vessels  participating  in  the  voluntary 
increased  utilization  program  to  notify 
authorized  officers  of  their  intent  to 
offload  retained  overages  as  a  donation 
to  a  tax-exempt  hunger  relief 
organization.  The  public  reporting 

-burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  to 
make  a  telephone  call  to  NMFS 
enforcement  to  indicate  an  intent  to 
offload  fish  in  excess  of  ciunulative 
limits  for  the  purpose  of  donating  that 


fish  to  a  hunger  relief  organization.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
This  collection  of  information 
requirement  has  been  approved  by  OMB 
under  OMB  control  number  0648-0427. 
Send  comments  regarding  the  reporting 
burden  estimate  or  any  oUier  aspect  of 
the  coUection-of-information 
requirements  in  this  final  rule, 
including  suggestions  for  reducing  the 
burden,  to  one  of  the  NMFS  addresses 
and  to  OMB,  Washington,  D.C.  20503 
(ATTN:  NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currenUy  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  25,  2001. 

John  Oliver, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §660.302,  new  definitions  for 
"Overage"  and  "Tax-exeinpt 
organization"  are  added  in  alphabetical 
order  to  read  as  follows:    - 

§660.302    Definitions. 

Overagemeans  the  amount  of  fish 
harvested  by  a  vessel  in  excess  of  the 
applicable  trip  limit. 

***** 

Tax-exempt  organization  means  an 
organization  that  received  a 
determination  letter  fi-om  the  Internal 
Revenue  Service  recognizing  tax 
exemption  under  26  CFR  part  1(§§  1.501 
to  1.640). 


3.  In  §660.321,  paragraph  (b)  is 
revised  to  read  as  follows: 


§  660.321    Specificattons  and  managwnant 
measures. 

***** 

(b)  Annual  actions.  The  Pacific  Coast 
Groundfish  fishery  is  managed  on  a 
calendar  year  basis.  Even  though 
specifications  and  management 
measures  are  announced  annually,  they 
may  apply  for  more  than  1  year.  In 
general,  management  measures  are 
designed  to  achieve,  but  not  exceed,  the 
specifications,  particularly  optimum 
yields  (harvest  guidelines  and  quotas), 
commercial  harvest  guidelines  and 
quotas,  limited  entry  and  open  access 
allocations,  or  other  approved  fishery 
allocations,  and  to  protect  overfished 
and  depleted  stocks. 
***** 

4.  In  §  660.323,  paragraph  (a)(3)(vi)  is 
added  and  paragraph  (b)  is  revised  to 
read  as  follows: 

§660.323    Catch  restrictions. 

(a)  *  •  * 

(3)  *  *  * 

(vi)  Bycatch  reduction  and  full 
utilization  program  for  at-sea  processors 
(optional).  If  a  catcher/processor  or 
mothership  in  the  whiting  fishery 
carries  more  than  one  NMFS-approved 
observer  for  at  least  90  percent  of  the 
fishing  days  during  a  cumulative  trip 
limit  period,  then  groundfish  trip  limits 
may  be  exceeded  without  penaltN'  for 
that  ciunulative  trip  limit  period,  if  the 
conditions  in  paragraph  (a)(3)(vi)(A)  of 
this  section  are  met.  For  purposes  of  this 
program,  "fishing  day"  means  a  24-hour 
period,  &x>m  0001  hours  through  2400 
hours,  local  time,  in  which  fishing  gear 
is  retrieved  or  catch  is  received  by  the 
vessel,  and  will  be  determined  from  the 
vessel's  observer  data,  if  available. 
Changes  to  the  number  of  observers 
required  for  a  vessel  to  participate  in  the 
program  will  be  aimounced  prior  to  the 
start  of  the  fishery,  generally  concurrent 
with  the  annual  specifications  and 
management  measures.  Groundfish 
consumed  on  board  the  vessel  must  be 
within  any  applicable  trip  limit  and 
recorded  as  retained  catch  in  any 
applicable  logbook  or  report.  [Note:  For 
a  mothership,  non-whiting  groundfish 
landings  are  limited  by  the  cumulative 
landings  limits  of  the  catcher  vessels 
delivering  to  that  mothership.) 

(A)  Conditions.  Conditions  for 
participating  in  the  voluntary  full 
utilization  program  are  as  follows: 

(2)  All  catch  must  be  made  available 
to  the  observers  for  sampling  before  it  is 
sorted  by  the  crew. 

[2)  Any  retained  catch  in  excess  of 
cumulative  trip  limits  must  either  be: 

(i)  Converted  to  meal,  mince,  or  oil 
products,  which  may  then  be  sold:  or 
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(ij)  Donated  to  a  bona  fide  tax-exempt 
hunger  relief  organization  (including 
food  banks,  food  bank  networks  or  food 
bank  distributors),  and  the  vessel 
operator  must  be  able  to  provide  a 
receipt  for  the  donation  of  groimdfish 
landed  under  this  program  from  a  tax- 
exempt  hunger  relief  organization 
immediately  upon  the  request  of  an 
authorized  officer. 

(5)  No  processor  or  catcher  vessel  may 
receive  compensation  or  otherwise 
benefit  from  any  amoimt  in  excess  of  a 
cumulative  trip  limit  unless  the  overage 
is  converted  to  meal,  mince,  or  oil 
products.  Amounts  of  fish  in  excess  of 
cumulative  trip  limits  may  only  be  sold 
as  meal,  mince,  or  oil  products. 

(4)  The  vessel  operator  must  contact 
the  NMFS  enforcement  office  nearest  to 
the  place  of  landing  at  least  24  hours 
before  landing  groimdfish  in  excess  of 
ciimulative  trip  limits  for  distribution  to 
a  hunger  relief  agency.  Cumulative  trip 
limits  and  a  list  of  NMFS  enforcement 
offices  are  foimd  on  the  NMFS, 
Northwest  Region  homepage  at  http:// 
www.nwT.noaa.eov. 

(5)  If  the  mealplant  on  board  the 
whiting  processing  vessel  breaks  down, 
then  no  further  overages  may  be 
retained  for  the  rest  of  the  cimiulative 
trip  limit  period  unless  the  overage  is 
donated  to  a  hunger  relief  organization. 

(6)  Prohibited  species  may  not  be 
retained. 

(7)  Donation  of  fish  to  a  himger  relief 
organization  must  be  noted  in  the 
transfer  log  (Product  Transfer/ 
Offloading  Log  (PTOL)),  in  the  colunm 
for  total  value,  by  entering  a  value  of 
"0"  or  "donation,"  followed  by  the 
name  of  the  himger  relief  organization 
receiving  the  fish.  Any  fish  or  fish 
product  that  is  retained  in  excess  of  trip 
limits  under  this  rule,  whether  donated 
to  a  hunger  relief  organization  or 
converted  to  meal,  must  be  entered 
separately  on  the  PTOL  so  that  it  is 
distinguishable  from  fish  or  fish 
products  that  are  retained  under  trip 
limits.  The  information  on  the  Mate's 
Receipt  for  any  fish  or  fish  product  in 
excess  of  trip  limits  must  be  consistent 
with  the  information  on  the  PTOL.  The 
Mate's  Receipt  is  an  official  document 
that  states  who  takes  possession  of 
offloaded  fish,  and  may  be  a  Bill  of 
Lading,  Warehouse  Receipt,  or  other 
official  document  that  tracks  the  transfer 
of  offloaded  fish  or  fish  product.  The 
Mate's  Receipt  and  PTOL  must  be  made 


available  for  inspection  upon  request  of 
an  authorized  officer  throughout  the 
cumulative  limit  period  during  which 
such  landings  occurred  and  for  15  days 
thereafter. 
***** 

(b)  Routine  management  measures.  In 
addition  to  the  catch  restrictions  in  this 
section,  other  catch  restrictions  that  are 
likely  to  be  adjusted  on  an  aimual  or 
more  frequent  basis  may  be  imposed 
and  announced  by  a  single  notification 
in  the  Federal  Register  if  they  have  been 
designated  as  routine  through  the  two- 
meeting  process  described  in  PCGFMP. 
Management  measures  that  have  been 
designated  as  routine  will  be  listed 
annually  in  the  Council's  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  document. 

(1)  Commercial  limited  entry  and 
open  access  fisheries — (i)  Trip  landing 
and  frequency  limits,  size  limits,  all 
gear.  Trip  landing  and  frequency  limits 
and  size  limits  for  species  with  those 
limits  designated  as  routine  may  be 
imposed  or  adjusted  on  an  annual  or 
more  frequent  basis  for  the  purpose  of 
keeping  landings  within  the  harvest 
levels  announced  by  NMFS,  and  for  the 
other  purposes  given  in  paragraph 
(b)(l){ii)  of  this  section. 

(A)  Trip  landing  and  frequency  limits. 
To  extend  the  fishing  season;  to 
minimize  disruption  of  traditional 
fishing  and  marketing  patterns;  to 
reduce  discards;  to  discourage  target 
fishing  while  allowing  small  incidental 
catches  to  be  landed;  to  allow  small 
fisheries  to  operate  outside  the  normal 
season;  and,  for  the  open  access  fishery 
only,  to  maintain  landings  at  the 
historical  proportions  during  the  1984- 
88  window  period. 

(B)  Size  limits.  To  protect  juvenile 
fish;  to  extend  the  fishing  season. 

(ii)  Differential  trip  landing  and 
frequency  limits  based  on  gear  type, 
closed  seasons.  Trip  landing  and 
frequency  limits  that  differ  by  gear  type 
and  closed  seasons  may  be  imposed  or 
adjusted  on  an  annual  or  more  frequent 
basis  for  the  purpose  of  rebuilding  and 
protecting  overfished  or  depleted  stocks. 

(2)  Recreational  fisheries — all  gear 
types.  Routine  management  measures 
for  all  groimdfish  species,  separately  or 
in  any  combination,  include  bag  limits, 
size  limits,  time/area  closures,  boat 
limits,  hook  limits,  and  dressing 
requirements.  All  routine  management 


measures  on  recreational  fisheries  are 
intended  to  keep  landings  within  the 
harvest  levels  announced  by  NMFS,  to 
rebuild  and  protect  overfished  or 
depleted  species,  and  to  maintain 
consistency  with  state  regulations,  and 
for  the  other  purposes  set  forth  in  this 
section. 

(i)  Bag  limits.  To  spread  the  available 
catch  over  a  large  number  of  anglers;  to 
avoid  waste. 

(ii)  Size  limits.  To  protect  juvenile 
fish;  to  enhance  the  quality  of  the 
recreational  fishing  experience. 
***** 

5.  In  §  660.333,  paragraph  (a)  is 
revised,  and  paragraphs  (h)(l)(i)  and  (ii) 
are  removed,  and  paragraphs  (h)(l)(iii) 
and  (iv)  are  redesignated  as  (h)(l)(i)  and 
(ii),  respectively,  to  read  as  follows: 

§660.333    Limited  entry  flshery— general. 

(a)  General.  Participation  in  the 
limited  entry  fishery  requires  that  the 
owner  of  a  vessel  hold  (by  ownership  or 
otherwise)  a  limited  entry  permit  affixed 
with  a  gear  endorsement  registered  for 
use  with  that  vessel  for  the  gear  being 
fished.  A  sablefish  endorsement  is  also 
required  for  a  vessel  to  participate  in  the 
regular  and/or  mop-up  seasons  for  the 
nontrawl,  limited  entry  sablefish 
fishery,  north  of  36°  N.  lat.  There  are 
three  types  of  gear  endorsements:  trawl, 
longline,  and  pot  (or  trap).  More  than 
one  type  of  gear  endorsement  may  be 
affixed  to  a  limited  entry  permit.  While 
the  limited  entry  fishery  is  open,  vessels 
fishing  under  limited  entry  permits  may 
also  fish  with  open  access  gear;  except 
that  during  a  period  when  the  limited 
entry  fixed  gear  sablefish  fishery  is 
limited  to  those  vessels  with  sablefish 
endorsements,  a  longline  or  pot  (or  trap) 
limited  entry  permit  holder  without  a 
sablefish  endorsement  may  not  fish  for 
sablefish  with  open  access  gear. 


§§660.335  and  660.337    [Removed  and 
Reserved] 

6.  Sections  660.335  and  660.337  are 
removed  and  reserved. 

§660.338    [Amended] 

7.  In  §  660.338,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (b). 

[FR  Doc.  01-13835  Filed  5-31-01;  8:45  am) 
BILUNG  CODE  3S10-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 

[Docket  No.  00-068-1] 

Cold  Treatment  for  Fresh  Fruits;  Port 
of  Corpus  Christi,  TX 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

.  SUMMARY:  We  are  proposing  to  allow, 
under  certain  conditions,  the  cold 
treatment  of  imported  finiit  upon  arrival 
at  the  port  of  Corpus  Christi.  TX.  We 
have  determined  that  there  are 
biological  barriers  at  this  port  that,  along 
with  certain  safeguards,  would  prevent 
the  introduction  of  fruit  flies  and  other 
insect  pests  into  the  United  States  in  the 
unlikely  event  that  they  escape  fi-om 
shipments  of  fiiiit  before  the  finiit 
undergoes  cold  treatment.  This  action 
would  facilitate  the  importation  of  fruit 
requiring  cold  treatment  while 
continuing  to  provide  protection  against 
the  introduction  of  fruit  flies  and  other 
insect  pests  into  the  United  States. 
DATES:  We  invite  you  to  comment  on    • 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  July  31, 
2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  00-068-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  Suite  3C03,  4700  River 
Road.  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  00-068-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  BuUding, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 


help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APIflS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  L.  West.  Import  Specialist,  PPQ. 

APHIS,  4700  River  Road  Unit  140. 

Riverdale,  MD  20737-1236;  (301)  734- 

5007. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  fruits  and  vegetables  regulations, 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  the 
regulations),  prohibit  or  restrict  the 
importation  of  fhiits  and  vegetables  to 
prevent  the  introduction  or 
dissemination  of  injurious  insects, 
including  fruit  flies,  that  are  new  to  or 
not  widely  distributed  in  the  United 
States.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the  U.S." 
Department  of  Agriculture  administers 
these  regulations. 

Under  the  regulations,  APHIS  allows 
certain  fruits  to  be  imported  into  the 
United  States  if  they  undergo  sustained 
refrigeration  (cold  treatment)  sufficient 
to  kill  certain  insect  pests.  Cold 
treatment  temperatures  and  the  duration 
of  treatment  vary  according  to  the  type 
of  fruit  and  the  pests  involved.  Detailed 
cold  treatment  procedures  may  be  found 
in  the  Plant  Protection  and  Quarantine 
(PPQ)  Treatment  Manual,  which  is 
incorporated  by  reference  into  the 
regulations  at  7  CFR  300.1. 

Most  imported  ftuit  that  requires  cold 
treatment  undergoes  cold  treatment 
while  in  transit  to  the  United  States. 
However.  APHIS  also  allows  imported 
fruit  to  undergo  cold  treatment  at  an 
approved  cold  treatment  facility  in 
either  the  country  of  origin  or  after 
arrival  in  the  United  States  at  certain 
ports  designated  by  APHIS  in  §  349.56- 
2d(b)(l)  of  the  rMulations. 

Currently,  cold  treatment  in  the 
United  States  is  limited  to  the  following 
ports:  Atlantic  ports  north  of.  and 
including.  Baltimore.  MD;  ports  on  the 
Great  Lakes  and  St.  Lawrence  Seaway; 
Canadian  border  ports  on  the  North 
Dakota  border  and  east  of  North  Dakota; 
the  maritime  ports  of  Wilmington,  NC. 


Seattle,  WA,  and  Gulfport,  MS;  Seattle- 
Tacoma  International  Airport,  Seattle, 
WA;  Hartsfield-Atlanta  International 
Airport.  Atlanta.  GA;  Baltimore- 
Washington  International  Airport, 
Baltimore,  MD;  and  Dulles  International 
Airport,  Chantilly,  VA. 

Proposal  of  Additional  Fort 

Recently,  we  received  a  formal 
request  from  the  Port  of  Corpus  Christi 
Authority  of  Nueces  County,  TX,  to 
designate  the  maritime  port  of  Corpus 
Christi.  TX,  as  an  approved  location  for 
the  cold  treatment  of  imported  fruit.  In 
response  to  that  request,  we  are 
proposing  to  add  the  maritime  port  of 
Corpus  Christi.  TX.  to  the  list  of  ports 
that  are  designated  as  approved 
locations  for  cold  treatment  of  imported 
fruit.  This  proposal  is  based  on  our 
determination  that  there  are  biological 
barriers  in  the  area  of  this  port  that, 
along  with  certain  safeguards,  would 
prevent  the  introduction  of  fruit  flies 
and  other  insect  pests  in  the  unlikely 
event  that  they  escape  from  shipments 
of  fruit  before  the  fruit  undergoes  cold 
treatment. 

Our  determination  is  based,  in  part, 
on  a  1994  document  prepared  by  APHIS 
assessing  the  pest  risks  associated  with 
allowing  cold  treatment  of  tropical  fruit 
fly  host  materials  at  certain  U.S.  ports. 
The  applicable  risk  mitigation  measures 
discussed  in  that  risk  assessment 
document  are  included  in  this  proposal 
as  requirements  for  the  port  of  Corpus 
Christi,  TX.  (Copies  of  the  risk 
assessment  document  may  be  obtained 
by  vrating  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.) 

Risk  Groups 

The  risk  assessment  document 
establishes  risk  groups  for  many  ports  in 
the  United  States;  these  risk  groups 
characterize  the  relative  risk,  without 
consideration  for  mitigating  factors, 
associated  with  the  movement  of 
tropical  fruit  fly  host  material  for  cold 
treatment  in  the  United  States.  The 
ports  have  been  assigned  to  one  of  five 
risk  groups  based  on  a  number  of 
criteria,  including  the  individual  port's 
latitude,  microclimate,  immediate  host 
availability,  and  past  fruit  fly 
infestations;  the  risk  groups  are  assigned 
numbers  I  through  V,  with  these 
numbers  representing  an  ascending 
level  of  risk  based  on  those  criteria.  The 
ports  that  were  considered  have  been 
categorized  as  follows: 


29736 


Federal  Register / Vol.  66.  No.  106 /Friday.  June  1,  2001 /Proposed  Rules 


•  Group  I  ports —  Atlantic  ports  north 
of  and  including  Baltimore,  MD. 

•  Group  n  potts —  Wilmington,  NC; 
Seattle,  WA;  Portland.  OR;  Atlanta,  GA; 
and  Norfolk.  VA. 

•  Group  ni  ports —  Charleston.  SC; 
Savannah,  GA;  Port  Arthur  and 
Galveston/Houston,  TX. 

•  Group  IV  ports —  Gulfport.  MS; 
Mobile,  AL;  New  Orleans,  LA;  Corpus 
Christi,  TX;  and  Pensacola,  FL. 

•  Group  V  ports —  San  Diego.  San 
Pedro/Long  Beach,  San  Francisco,  and 
Oakland,  CA;  Tampa,  Miami,  West  Palm 
Beach/Fort  Lauderdale,  Cape  Canaveral, 
Jacksonville,  Fort  Myers,  and  Fort 
Pierce,  FL;  Brownsville.  TX;  and  all 
Hawaiian  ports. 

The  general  requirements  for  cold 
treatment  foimd  in  §  319.56-2d  are 
designed  to  mitigate  the  risk  of 
infestation  due  to  fruit  fly  escape  from 
shipments  arriving  in  Group  I  ports. 
These  requirements,  contained  in 
§  319.56-2d(b)(5)(i)  through  (b)(5)(iii), 
include  delivering,  under  the 
supervision  of  a  PPQ  inspector, 
shipments  of  fruit  that  require  cold 
treatment  to  an  approved  cold  storage 
warehouse  where  the  shipments  will  be 
cold  treated;  precooling  and 
refrigerating  the  shipments  of  fruit 
intended  for  cold  treatment  promptly 
upon  arrival  at  the  cold  treatment 
facility;  allowing  shipments  of  fruit  that 
require  cold  treatment  to  leave  U.S. 
Customs  Service  (Customs)  custody 
only  imder  a  redelivery  bond  for  cold 
treatment;  and  allowing  final  release  by 
Customs  of  shipments  of  fruit  that 
require  cold  treatment  only  after  the 
Customs  officer  has  received  official 
notification  that  the  required  cold 
treatment  has  been  completed. 

Those  Group  n  and  W  ports  that  are 
currently  listed  in  the  regulations  as 
ports  where  cold  treatment  of  imported 
fruit  may  occur  must  meet  other 
requirements,  in  addition  to  the  general 
requirements  discussed  in  the  previous 
paragraph,  to  prevent  the  introduction 
of  fruit  flies  and  other  insect  pests  into 
the  United  States. 

The  port  of  Corpus  Christi,  TX.  which 
we  are  proposing  as  an  approved 
location  for  cold  treatment  in  this 
document,  has  been  designated  as  a 
Group  IV  port;  consequently,  additional 
mitigating  measures  would  need  to  be  in 
place  before  cold  treatment  could  occur 
at  this  port. 

The  conditions  that  woidd  be 
assigned  1o  the  port  of  Corpus  Christi. 
TX,  are,  with  one  difference,  the  same 
as  those  currently  found  in  §  319.56- 
2d(b)(5)(vii)  regarding  cold  treatment  at 
the  port  of  Gulfport,  MS,  which  is  also 
a  Group  IV  port.  These  proposed 


conditions  are  listed  and  explained 
below. 

Special  Conditioiu  for  the  Maritime 
Port  of  Corpus  Christi,  TX 

The  maritime  port  of  Corpus  Christi. 
TX,  is  not  in  a  commercial  citrus- 
producing  area.  This  reduces  the 
likelihood  that  a  fruit  fly  escaping  from 
a  shipiAent  of  fruit  intended  for  cold 
treatment  would  find  adequate  host 
material  for  propagation.  However,  the 
port  of  Corpus  Christi,  TX,  is  less  than 
150  miles  away  from  commercial  citrus 
growing  areas.  Additionally,  the  port  of 
Corpus  Christi.  TX.  is  located  in  a  part 
of  the  country  with  a  longer  growing 
season  and  a  wider  variety  and  greater 
quantity  of  backyard  hosts  available 
compared  to  ports  in  Groups  I  through 
ID.  Therefore,  in  addition  to  the  general 
requirements  in  §  319.56-2d(b){5){i) 
through  (b)(5)(iii)  of  the  regulations 
concerning  cold  treatment,  the 
following  requirements  would  apply  to 
cold  treatment  conducted  at  the 
maritime  port  of  Corpus  Christi.  TX. 

1.  All  friiit  entering  the  port  for  cold 
treatment  must  move  in  maritime 
containers.  No  bulk  shipments  (i.e., 
those  shipments  that  are  stowed  and 
unloaded  by  the  case  or  bin)  are 
permitted. 

This  condition  would  ensure  that 
imported  fruit  arriving  for  cold 
treatment  at  the  port  of  Corpus  Christi, 
TX,  would  not  be  exposed  to  the 
outdoors.  The  shipping  container  would 
insulate  the  fruit,  thereby  helping  to 
keep  the  fruit  chilled  during  unloading, 
prevent  leakage  of  the  shipments,  and 
serve  as  a  barrier  to  fruit  fly  escape  from 
shipments  of  untreated  fruit. 

2.  Within  the  container,  the  fruit 
intended  for  cold  treatment  must  be 
enclosed  in  fruit  fly-proof  packaging 
that  prevents  the  escape  of  adult,  larval, 
or  pupal  fruit  flies. 

This  condition  would  ensure  that 
shipments  that  arrive  at  the  port  of 
Corpus  Christi,  TX,  woiild  be  packaged 
in  such  a  manner  as  to  prevent  fruit  flies 
or  other  insect  pests  from  escaping  from 
the  shipment  when  the  container  is 
opened.  Additionally,  this  condition 
would  provide  an  extra  barrier  to  fruit 
fly  escape  &t>m  a  shipment  of  imtreated 
fruit. 

3.  Containerized  shipments  of  fruit 
arriving  at  the  port  for  cold  treatment 
must  be  cold  treated  within  the  area 
over  which  Customs  is  assigned  the 
authority  to  accept  entries  of 
merchandise,  to  collect  duties,  and  to 
enforce  the  various  provisions  of  the 
customs  and  navigation  laws  in  force. 

This  condition  would  restrict  the 
movement  from  the  immediate  vicinity 
of  the  port  of  untreated  shipments  of 


froiit  intended  for  cold  treatment,  further 
minimizing  the  risk  that  any  fruit  flies 
or  other  insect  pests  in  the  shipments 
would  come  into  contact  with  host 
material  that  taiay  be  in  the  area. 

4.  The  cold  treatment  facihty  and  PPQ 
must  agree  in  advance  on  the  route  by 
which  shipments  are  allowed  to  move 
between  the  vessel  on  which  they 
arrived  at  the  port  and  the  cold 
treatment  facility.  The  movement  of 
shipments  from  vessel  to  cold  treatment 
facility  will  not  be  allowed  until  an 
acceptable  route  has  been  agreed  upon. 

In  most  instances,  the  route  would  be 
determined  by  establishing  the  shortest 
route  between  the  vessel  and  the  cold 
storage  facility  that  does  not  include  an 
area  that  contains  host  material  for  frxut 
flies  during  the  time  of  year  when  the 
region  experiences  its  most  abundant 
amount  of  host  material  for  fruit  flies. 
Then,  that  route  would  be  used 
throughout  the  year  to  convey 
shipments  from  vessel  to  cold  treatment 
facility.  This  predetermined  route 
would  reduce  the  amount  of  time  that 
a  shipment  woiild  have  to  wait  before 
undergoing  cold  treatment  and  would 
reduce  the  risk  that  any  fruit  flies  in  the 
shipments  woidd  come  into  contact 
with  host  material  en  route  to  cold 
storage. 

5.  Advance  reservations  for  cold 
treatment  space  at  the  port  must  be 
made  prior  to  the  departure  of  a 
shipment  from  its  port  of  origin. 

Iliis  condition  would  ensure  that 
untreated  shipments  of  fruit  arriving  at 
the  port  would  not  have  to  wait  for  an 
extended  period  of  time  for  cold 
treatment.  Ensuring  the  expeditious 
cold  treatment  of  the  fruit  would 
minimize  the  risk  of  fruit  flies  maturing 
in  ripening  fruit. 

6.  Devanning.  the  unloading  of  frxut 
frt)m  containers  into  the  cold  treatment 
facility,  must  be  conducted  in 
accordance  with  the  following 
requirements: 

(1)  All  containers  must  be  unloaded 
within  the  cold  treatment  facility;  and 

(2)  Untreated  fruit  may  not  be 
exposed  to  the  outdoors  imder  any 
circumstances. 

Because  of  the  southern  location  of 
the  port  of  Corpus  Christi,  TX,  we 
believe  that  this  condition  would  be  a 
necessary  mitigating  factor  at  this  port. 
This  condition  would  eliminate  the 
possibility  of  untreated  fruit  being 
unloaded  and  waiting  for  cold  treatment 
outside  the  cold  treatment  facility. 

If  fruit  intended  for  cold  treatment 
was  removed  from  its  shipping 
container  outside  the  cold  treatment 
facility,  there  woidd  be  an  increased 
risk  of  frniit  fly  escape  due  to  imtreated 
fruit  wanning  up  to  temperatures  that 


Federal  Register / Vol.  66,  No.  106 /Friday,  June  1,  2001  / Proposed  Rules 


29737 


would  allow  the  insect  pests  that  may 
be  in  the  fruit  to  become  more  active 
and  possibly  to  escape  when  the  fly- 
proof  packaging  is  removed  from  the 
shipment.  Our  proposal  to  require 
devanning  inside  the  cold  treatment 
facility  would  ensure  that  all  fruit  that 
requires  cold  treatment  remains  in  a 
cool  environment. 

7.  The  cold  treatment  facility  must 
remain  locked  during  nonworking 
hours. 

This  condition  would  help  ensure 
that  unauthorized  persons  would  not 
have  access  to  imtreated  fruit  and. 
therefore,  could  not  remove  untreated 
fruit  from  the  cold  treatment  facility. 

8.  Blacklights  or  sticky  paper  must  be 
used  within  the  cold  treatment  facility, 
and  other  trapping  methods,  including 
Jackson/methyl  eugenol  and  McPhail 
traps,  must  be  used  within  the  5  square 
miles  surrounding  the  cold  treatment 
frtcility. 

This  condition  is  intended  to  serve  as 
an  extra  layer  of  defense  by  providing  a 
means  to  detect  fruit  flies  within  the 
facility  or  within  the  facility's  environs 
in  the  unlikely  event  that  any  fruit  flies 
survive  past  the  stage  of  pupation  in  the 
cold  treatment  facility.  Although  the 
regulations  require  a  4-square-mile 
trapping  zone  aroimd  the  port  of 
Gul^ort,  MS,  APHIS  has  determined 
that  a  5-square-mile  trapping  zone 
around  the  port  of  Corpus  Christi,  TX, 
is  necessary  to  further  mitigate  the  risks 
associated  with  the  variety  of  fruit  fly 
host  material  that  is  within  5  miles  of 
the  port. 

9.  During  cold  treatment,  a  backup 
system  must  be  available  to  cold  treat 
the  shipments  of  fruit  should  the 
primary  system  malfunction.  The 
facility  must  also  have  one  or  more 
reefers  (cold  holding  rooms)  and 
methods  of  identifying  lots  of  treated 
and  untreated  bmts. 

This  condition  would  ensure  that,  in 
the  event  that  the  primary  cold 
treatment  system  fails,  additional 
equipment  is  on  hand  at  the  cold 
treatment  facility  to  perform  cold 
treatment.  Cold  holding  rooms  would  be 
necessary  to  ensure  that  shipments  of 
fruit  remain  cool  during  any  waiting 
period  that  may  ensue  from  a 
malfunction  of  the  primary  cold  room. 
The  identification  of  shipments  to 
determine  which  lots  have  been  treated 
and  which  lots  need  to  be  treated  would 
eliminate  the  possibility  of  comingling 
treated  and  untreated  fruit  and  further 
reduce  the  possibility  of  fruit  flies  or 
other  insect  pests  escaping  from  the 
cold  treatment  facility. 

10.  The  cold  treatment  facility  must 
have  the  ability  to  conduct  methyl 
bromide  fumigation  on  site.  Therefore, 


the  cold  treatment  facility  must  have 
fumigation  equipment  approved  by  the 
Deputy  Administrator  of  PPQ  and  a  site 
for  conducting  fumigation  on  the 
premises. 

This  condition  would  act  as  an 
additional  contingency  measure  to 
ensure  that  fruit  entering  the  port  of 
Corpus  Christi,  TX,  receives  the 
necessary  treatments.  As  the  risk  of  fruit 
fly  infestation  is  greater  at  Corpus 
Christi,  TX.  than  at  ports  included  in 
Groups  I  through  III.  we  have 
determined  that  extra  protection  should 
be  provided  by  requiring  methyl 
bromide  fumigation  capabilities  as  an 
alternative  means  of  eliminating  pests 
fitjm  shipments  of  fruit.  The  criteria  for 
the  approval  of  fumigation  equipment 
are  provided  in  the  PPQ  Treatment 
Manual. 

With  respect  to  methyl  bromide 
fumigation,  the  Environmental 
Protection  Agency  (EPA)  published  a 
notice  of  final  rulemaking  in  the  Federal 
Register  on  December  10, 1993  (58  FR 
65018-65082),  that  froze  the  production 
of  methyl  bromide  in  the  United  States 
at  1991  levels  and  required  the  phasing 
but  of  domestic  use  of  methyl  bromide 
by  2001.  Subsequently,  the  Agriculture. 
Rural  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Act  of  1999  (Act)  amended  the  Clean 
Air  Act  (CAA)  and  directed  the  EPA  to 
promulgate  new  rules  to  reduce  and 
terminate  the  production,  importation, 
and  consumption  of  methyl  bromide  in 
accordance  with  the  phaseout  schedule 
of  the  Montreal  Protocol.  Consistent 
with  the  Protocol,  the  Act  also  amended 
the  CAA  by  providing  a  quarantine-use 
exemption  for  the  production, 
importation,  and  use  of  methyl  bromide 
to  fumigate  commodities  entering  or 
leaving  the  United  States  to  comply 
with  APHIS  regulations  and  for  other 
legitimate  quarantine  uses. 

To  ensure  that  the  United  States 
fulfills  its  obligations  under  the  CAA 
and  the  Protocol,  EPA  is  nearing 
completion  on  amendments  to  its 
regulations  that  would  revise  the 
accelerated  phaseout  regulations  and 
conform  the  U.S.  methyl  bromide 
phasedown  schedule  with  the  Protocol's 
schedule  for  industrialized  nations.  EPA 
anticipates  that  a  final  rule  on  this  issue 
will  be  published  in  the  Federal 
Register  in  the  near  future.  EPA  has  also 
indicated  that  it  is  preparing  to  publish 
a  proposed  rule  regarding  the  process 
for  handling  and  documenting 
exemptions  for  the  production  and 
importation  of  quantities  of  methyl 
bromide  to  be  used  for  quarantine  and 
preshipment  purposes. 

Because  the  Montreal  Protocol 
exempts  quarantine  uses  of  methyl 


bromide,  our  proposal  assumes  the 
continued  availability  of  methyl 
bromide  for  use  as  a  fumigant  for  the 
foreseeable  future.  Nevertheless,  USD  A 
takes  very  seriously  its  commitment  to 
work  toward  the  development  of 
commodity  treatment  alternatives  to 
methyl  bromide.  Accordingly.  APHIS  is 
actively  assessing  the  effectiveness  and 
environmental  acceptability  of  other 
tools — such  as  hot  water  treatment, 
thermal  treatments  (hot  air,  vapor  heat, 
and  cold  treatment),  and  irradiation — 
that  may  economically  manage  the  pests 
currenUy  controlled  with  methyl 
bromide. 

11.  The  cold  treatment  facility  must 
have  contingency  plans,  approved  by 
the  Deputy  Administrator  of  PPQ,  for 
safely  destro)ang  or  disposing  of  fruit. 

This  condition  would  ensure  that,  in 
the  event  a  shipment  cannot  be  cold 
treated  or  fumigated  prompUy  or 
properly,  the  contents  of  the  shipment 
could  be  safely  destroyed  or  disposed  of 
so  that  fruit  flies  and  other  plant  pests 
would  not  have  the  opportunity  to 
escape.  Examples  of  adequate 
contingency  plans  include  the  ability  to 
incinerate  fruit,  to  bury  fruit,  or  to 
reexport  fruit. 

We  believe  that  the  mitigation 
measures  described  above,  which  have 
proved  successful  in  mitigating  fruit  fly 
risks  associated  with  cold  treatment  at 
the  port  of  Gulfport,  MS,  would  prevent 
the  introduction  of  fruit  flies  and  other 
plant  pests  that  may  be  in  shipments  of 
fruit  arriving  at  the  port  of  Corpus 
Christi.  TX.  for  cold  treatment. 

Miscellaneous  Changes 

The  regulations  in  §  319.56-2d 
contain  outdated  references  to  the 
Bureau  of  Customs,  which  is  now  the 
U.S.  Customs  Service.  We  are  proposing 
to  correct  these  references  in  this 
document.  Also,  another  outdated  term, 
"Collector  of  Customs,"  appears  in 
paragraph  (b)(5)(iii)  of  §  319.56-2d;  we 
are  also  proposing  to  update  that  term. 

Our  regulations  also  misidentify  the 
locations  of  both  Baltimore- Washington 
International  and  Dulles  International 
Airports  as  Washington,  IX:.  Baltimore- 
Washington  International  Airport  is 
located  in  Baltimore,  MD,  and  Dulles 
International  Airport  is  located  in 
ChantiUy,  VA.  We  are  proposing  to 
correct  these  location  descriptions  for 
acciuacy. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  This  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
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been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  initial  regulatory 
flexibility  analysis,  which  is  set  out 
below,  regarding  the  effects  of  this 
proposed  rule  on  small  entities.  We  do 
not  currently  have  all  the  data  necessary 
for  a  comprehensive  analysis  of  the 
effects  of  this  proposed  rule  on  small 
entities.  Therefore,  we  are  inviting 
conunents  concerning  potential  effects. 
In  particular,  we  are  interested  in 
determining  the  number  and  kind  of 
small  entities  that  may  incur  benefits  or 
costs  from  the  implementation  of  this 
proposed  rule. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  the  Secretary  of 
Agricidture  is  authorized  to  regulate  the 
importation  of  fruits  and  vegetables  to 
prevent  the  introduction  of  plant  pests. 

This  proposed  rule  would  amend  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  by  allowing,  under 
certain  conditions,  the  cold  treatment  of 
imported  fruits  at  the  port  of  Corpus 
Christi,  TX.  A  new  cold  treatment 
facility  has  been  constructed  at  this 
port. 

The  port  of  Corpus  Christi,  located 
along  the  Texas  coast  on  the  Gulf  of 
Mexico,  is  connected  to  both  U.S.  and 
Mexican  markets  through  several  State 
and  interstate  highways  as  well  as  by 
rail  service  from  three  rail  carriers, 
which  all  have  access  to  the  docks.  The 
facility  at  the  port  of  Corpus  Christi  that 
would  be  used  for  cold  treatment  has 
295,500  square  feet  of  covered  dockside 
storage  and  a  state-of-the-art  refrigerated 
warehouse  with  a  100,000  square-foot 
capacity.  This  cold  storage  and 
treatment  facihty,  completed  in  August 
2000,  includes  three  rooms  with 
freezing  and  chilling  capacities,  and 
temperature-controlled  rail  and  truck 
docks.  A  study  conducted  by  the  port 
authority  of  Corpus  Christi  predicts  that 
by  the  year  2010,  national  container 
traffic  will  top  2.75  million  transit  and 
exit  imits  (TEU's)  and  that  the  port  of 
Corpus  Christi  could  capture  a 
tiuoughput  of  820,000  TEU's. 

The  port  authority  expects  that  it 
would  receive  commodity  imports  from 
several  countries  throughout  Central 
and  South  America  in  addition  to  New 
Zealand  and  South  Africa.  The  annual 
collective  estimated  value  of 
commodities  expected  to  be  cold  treated 
at  the  facility  is  nearly  $131.7  million. 

According  to  the  Small  Business 
Administration,  a  small  entity  involved 
in  the  wholesale  trade  of  fresh  fruits  is 
one  that  employs  no  more  than  100 
people.  While  small  entities  would 
likely  benefit  from  being  able  to  cold 
treat  commodities  at  the  port  of  Corpus 


Christi,  the  number  of  these  entities  and 
the  extent  to  which  they  might  benefit 
is  unknown.  Additionally,  import  and 
transport  companies  in  the  region  could 
be  expected  to  handle  increased  traffic 
in  fruits  and  vegetables,  as  indicated  by 
the  projected  figures  provided  by 
exporters  in  Latin  America  and  South 
Africa;  consequenUy,  local  employment 
opportunities  could  be  expected  to 
increase. 

The  alternative  to  this  proposed  rule 
was  to  make  no  changes  to  the 
regiilations.  After  consideration,  we 
rejected  this  alternative  because  it 
appears  that,  with  the  safeguards 
proposed,  the  cold  treatment  of  fruit 
may  be  conducted  at  the  port  of  Corpus 
Christi,  TX,  without  significant  risk  of 
introducing  fruit  flies  or  other  plant 
pests. 

Executive  Order  12988 

This  proposed  rule  woidd  allow  besh 
fruit  to  be  imported  into  the  United 
States  for  cold  treatment  at  the  maritime 
port  of  Corpus  Christi,  TX.  If  this 
proposed  ride  is  adopted.  State  and 
local  laws  and  regulations  regarding 
fruit  imported  under  this  rule  woidd  be 
preempted  while  the  fiiiit  is  in  foreign 
commerce.  Fresh  fruit  is  generally 
imported  for  immediate  distribution  and 
sale  to  the  consuming  public  and  would 
remain  in  foreign  commerce  until  sold 
to  the  ultimate  consumer.  The  question 
of  when  foreign  commerce  ceases  in 
other  cases  must  be  addressed  on  a  case- 
by-case  basis.  If  this  proposed  rule  is 
adopted,  no  retroactive  effect  will  be 
given  to  this  rule,  and  this  nde  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  nde. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Fart  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests, 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  propose  to  amend  7 
CFR  part  319  as  follows: 

PART  319-f  OREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 


Authority:  7  U.S.C.  166,  450,  7711-7714, 
7718,  7731,  7732,  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  and  371.3. 

2.  Section  319.56-2d  would  be 
amended  as  follows: 

a.  In  paragraph  {b)(l),  the  words 
"Corpus  Christi,  TX,"  woidd  be  added 
immediately  before  the  words  "and 
Gulfport,  MS;"  the  words  "Airport. 
Baltimore,  MD,"  would  be  added  after 
the  words  "Baltimore-Washington 
International";  and  the  words  "airports, 
Washington,  E)C"  would  be  removed 
and  the  words  "Airport,  Chantilly,  VA" 
added  in  their  place. 

b.  In  paragraph  (b)(5)(iii),  the  words 
"Collector  of  Customs"  would  be 
removed  and  the  words  "Customs 
Service"  added  in  their  place. 

c.  In  paragraphs  (b)(5)(iv)(B), 
(b)(5)(v)(B),  and  (b)(5){vi){B),  die  words 
"Bureau  of  Customs"  woidd  be  removed 
each  time  they  occur  and  the  words 
"U.S.  Customs  Service"  added  in  their 
place. 

d.  The  introductory  text  of  paragraph 
(b)(5)(vii)  would  be  revised. 

e.  In  paragraph  (b)(5){vii)(A),  the 
words  "at  the  port  of  Gul^ort,  MS" 
would  be  removed. 

f.  In  paragraph  (b)(5)(vii)(C),  die 
words  "Bureau  of  Customs"  would  be 
removed  and  the  words  "U.S.  Customs 
Service"  added  in  their  place. 

g.  Paragraph  (b)(5)(vii)(H)  would  be 
revised. 

§319.56-2d    Administrative  instructions 
for  cold  treatments  of  certain  imported 
fruits. 

***** 

(b)*  *  * 

(5)*   *   * 

(vii)  Special  requirements  for  the 
maritime  ports  of  Gulfport,  MS,  and 
Corpus  Christi,  TX.  Shipments  of  fruit 
arriving  at  the  ports  of  Gulfport,  MS, 
and  Corpus  Christi,  TX,  for  cold 
treatment,  in  addition  to  meeting  all  of 
the  requirements  in  paragraphs  (b)(5){i) 
throu^  (b)(5)(iii)  of  this  section,  must 
meet  the  following  special  conditions: 
***** 

(H)  Blacklights  or  sticky  paper  must 
be  used  within  the  cold  treatment 
facUity,  and  other  trapping  methods, 
including  Jackson/methyl  eugenol  and 
McPhad  traps,  must  be  used  within  the 
4  square  miles  surrounding  the  cold 
treatment  facility  at  the  maritime  port  of 
Gulfport,  MS,  and  within  the  5  square 
miles  surrounding  the  cold  treatment 
facility  at  the  maritime  port  of  Corpus 
Christi,  TX. 


Federal  Rflgi«tw/VoI.  66.  No.  106/Friday,  June  1.  2001  / Proposed  Rules 


29739 


Done  in  Washington,  DC,  this  25th  day  of 
May  2001. 

Bobby  R.  Aoord. 

Acting  Administrator,  Animal  and  Pkmt 
Health  Inspection  Service. 

(FR  Doc.  01-13758  Filed  5-31-01;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 
Rural  Housing  S«rviM 

7CFRP«t1944 
mN0675-AC2S 

rMin  I  Mhof  Housing  Tsdmicsl 


agency:  Rural  Housing  Service.  USDA. 
ACTION:  Proposed  rule. 


:  The  Rural  Housing  Service 
(RHS)  proposes  to  amend  its  regulations 
for  the  Farm  Labor  Housing  (FUI) 
program.  The  Housing  Act  of  1949 
authorizes  the  RHS  to  provide  financial 
assistance  to  private  and  public 
nonprofit  agencies  to  encourage  the 
development  of  domestic  and  migrant 
farm  lajbor  housing  projects.  The 
nonprofit  agencies  that  receive  this 
finannial  assistance,  in  turn,  provide 
"technical  assistance"  to  other 
organizations  to  assist  them  in  obtaining 
loans  and  grants  for  the  construction  of 
farm  labor  housing.  The  RHS  has 
provided  this  assistance  in  prior  years 
by  awarding  technical  assistance 
contracts.  In  fiscal  year  2000  a  Request 
for  Proposals  was  published  in  the 
Federal  Register  requesting  grant 
proposals  from  private  and  pubUc 
nonprofit  agencies.  The  intended  effect 
of  this  action  is  to  amend  the 
regulations  to  establish  the  eligibility 
requirements  that  nonprofit  agencies 
must  meet  to  receive  technical 
assistance  grants  and  how  the  financial 
assistance  will  be  made  available  by  the 
RHS. 

DATES:  Written  or  E-mail  comments 
must  be  received  on  or  before  Jidy  31, 
2001. 

ADDRESSES:  Written  conunents  may  be 
submitted,  in  dupUcate,  to  the  Branch 
Chief,  Regulations  and  Paperwork 
Management  Branch,  Rural 
Development,  U.S.  Department  of 
Agricidture,  Stop  0742, 1400 
Independence  Avenue  SW,  Washington, 
DC  20250-0742.  Comments  may  be 
submitted  via  the  Internet  by  addressing 
them  to  cominents@ru5.u5da.gov  and 
must  contain  ".Technical"  in  the  subject. 
All  written  comments  will  be  available 
for  public  inspection  at  300  E  Street  SW, 
Washington,  DC  20546,  during  normal 
working  hours. 


FOR  FUnnCR  MFORMATION  CONTACT: 
Douglas  MacDowell,  Senior  Loan 
Specialist.  Multi-Family  Housing 
Processing  Division,  Rural  Housing 
Service,  U.S.  Department  of  Agricidture, 
STOP  0781, 1400  Independence  Avenue 
SW..  Washington,  DC  20250-0781. 
Telephone  (202)  720-1604. 

SUPPLEMENTARY  MRMMATKM: 

Qaarification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Ordw  12886  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

P^temrork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  previously 
approved  by  OMB  under  the  provisions 
of  44  U.S.C.  chapter  35  and  this 
regulation  has  been  assigned  OMB 
control  number  0575-0181.  in 
accordance  with  the  Paperworic 
Reduction  Act  of  1995.  This  rule  does 
not  impose  any  new  information 
collection  requirements  from  those 
approved  by  OMB. 

Qyil  Justice  Reform 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civd  Justice 
Reform.  In  accordance  with  this  rule:  (1) 
All  state  and  local  laws  and  regulations 
that  are  in  conflict  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  in 
accordance  with  7  CFR  part  11  must  be 
exhausted  before  bringing  suit  in  court 
challenging  action  taken  under  this  rule. 

Unfunded  Mandates  Reform  Act 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
RHS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
RHS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 


Tliis  rule  contains  no  Federal 
mandates  (undw  the  regulatory 
{wovisions  of  Title  n  of  the  UMRA)  fpt 
State,  local,  and  tribal  govnnments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  the  UMRA. 

ExecotiYe  Order  13132.  Federalism 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  eflact  oo 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Programs  AflEected 

The  affected  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.405,  Farm  Labor 
Housing  Loans  and  Grants. 

Intergovernmental  Consultation 

Fat  the  reasons  contained  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015. 
subpart  V,  this  program  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  RHS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RO  Instruction  1940-J. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  R 
is  the  determination  of  RHS  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  undersigned  has 
determined  and  certified  by  signature  of 
this  document  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
since  this  rulemaking  action  does  not 
involve  a  new  or  expanded  program  nor 
does  it  require  any  more  action  on  the 
part  of  a  small  business  than  required  of 
a  large  entity. 

Background 

Farmworkers  are  among  the  lowest 
paid  workers  in  the  United  States  and 
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often  lack  decent,  safe,  sanitary,  and 
affordable  bousing.  RHS's  FLH  program 
provides  loans  and  grants  for 
farmworker  housing  and  related 
facilities. 

The  FLH  program  is  authorized  by 
title  V  of  the  Housing  Act  of  1949  under 
section  514  (42  U.S.C.  1484)  for  loans 
and  section  516  (42  U.S.C.  1486)  for 
grants.  Section  516  also  authorizes  the 
RHS  to  provide  financial  assistance  (not 
more  than  10  percent  of  the  section  516 
funds)  to  encourage  the  development  of 
domestic  and  migrant  farm  labor 
housing  projects. 

RHS's  FLH  program  provides  funding 
for  both  "on-fann"  and  "off-farm" 
housing.  The  housing  may  also  be  for 
either  seasonal  or  year-roimd 
occupancy.  Off-farm  housing,  typically 
apartment  complexes,  is  open  to 
farmworkers  who  work  at  any  farming 
operation.  On-farm  housing  provides 
housing  for  the  workers  of  only  one 
farm  and  is  typically  designed  as  single 
family  dwellings.  Occupancy  of  both 
types  of  housing  is  restricted  to  United 
States  citizens  or  permanent  resident 
aliens. 

Off-farm  migrant  housing  serves 
farmworkers  who  perform  agricultxual 
work  at  one  or  more  locations  away 
from  their  home  base  throughout  the 
year  for  periods  ranging  from  a  few 
weeks  to  several  months.  Rental 
assistance  is  available  to  many  tenants 
of  off-farm  housing  to  make  rents 
affordable.  Off-farm  housing  is  financed 
with  section  514  loans  and  section  516 
grants  to  nonprofit  organizations  and 
public  agencies  such  as  local  housing 
authorities,  and  with  section  514  loans 
to  limited  partnerships  in  which  the 
general  partner  is  a  nonprofit  entity. 

On-farm  housing  loans  are  made  to 
farmers  or  farm  entities  to  provide 
housing  for  farmworker  families 
employed  by  the  farm.  On-farm  housing 
is  financed  with  section  514  loans  and 
is  not  eligible  for  516  grants.  The 
tenants  (farmworkers)  who  live  in  on- 
farm  housing  are  not  eligible  for  rental 
assistance. 

RHS  also  provides  financial  assistance 
to  private  and  public  nonprofit  agencies 
to  encourage  the  development  of 
domestic  and  migrant  farm  labor 
housing  projects.  The  services  that  are 
provided  by  these  non-profit  agencies  is 
commonly  referred  to  as  "technical 
assistance". 

Most  section  514  and  section  516 
funds  are  leveraged  with  funds  from 
other  sources.  Likewise,  RHS  has  taken 
steps  to  ensure  that  technical  assistance 
funds  are  effectively  used. 

Prior  to  Fiscal  Year  2000.  RHS 
awarded  technical  assistance 
"contracts".  These  contracts  were 


awarded  for  one  year  periods  with  four 
option  periods  that  could  be  exercised 
at  the  diiscretion  of  the  Government.  In 
FY  2000,  RHS  changed  the  way  that 
FLH  technical  assistance  funds  were 
awarded.  During  FY  2000,  RHS  awarded 
technical  assistance  "grants"  rather  than 
"contracts". 

On  Jime  21,  2000,  a  Request  for 
Proposals  (RFP)  was  published  in  the 
Federal  Register  requesting  "grant" 
proposals  from  private  and  public 
nonprofit  agencies.  The  RFP  outlined 
the  application  requirements  and  the 
criteria  that  would  be  used  to  select 
proposals  for  funding.  The  RFP  also 
established  three  FLH  technical 
assistance  grant  regions  (the  Eastern, 
Central,  and  Western  grant  regions)  and 
contained  the  terms  of  the  ^tints. 

On  September  27,  2000,  three 
technical  assistance  grants  were 
awarded.  Two  of  the  grants  were 
awarded  for  the  Western  grant  region 
and  the  other  was  awarded  for  the 
Central  grant  region.  No  grant  proposals 
were  received  for  the  Eastern  grant 
region.  Each  of  the  grants  has  a  three 
year  grant  period. 

When  the  RFP  was  published, 
comments  and  suggestions  were 
received  from  interested  parties.  Some 
suggested  that  more  than  one  FY's 
funding  should  be  made  available 
during  the  three  year  grant  period. 
Another  issue  was  that  the  Central  grant 
region  received  less  funding  than  the 
Eastern  and  Western  grant  regions. 
Lastly,  one  commented  it  was  imfoir  to 
consider  an  applicant's  experience  if 
such  experience  was  gained  outside  of 
the  grant  region,  or  to  give  equal  weight 
to  an  applicant's  experience  in 
developing  non-farmworker  multifamily 
housing  to  an  applicant's  experience  in 
developing  farmworker  housing. 

In  the  futiue,  RHS  intends  to 
periodically  publish  RFPs  that  are 
similar  to  the  one  that  was  published  on 
June  21,  2000.  When  published,  RHS 
will  have  the  opportiwity  to  make 
changes  to  the  way  funds  are 
distributed,  to  the  minimum 
performance  requirements  that  must  be 
met,  or  to  other  terms  of  the  grants.  RHS 
will  at  that  time  consider  the 
suggestions  that  have  been  made. 
However,  this  revision  to  the  regulation 
only  implements  the  statutory  authority 
for  awarding  grants.  It  does  not  establish 
the  application  requirements,  the 
selection  criteria,  the  performance 
standards  that  must  be  met,  or  how 
funds  will  be  distributed  when  grants 
are  awarded. 

List  of  Subjects  in  7  CFR  Part  1944 

Ffirm  labor  housing.  Grant  programs — 
Housing  and  community  development. 


Loan  programs — Housing  and 
community  development,  Migrant  labor. 
Nonprofit  organizations.  Public  housing. 
Rent  subsidies.  Rural  housing. 

Therefore,  chapter  XVIII,  title  7,  Code 
of  Federal  Regulations  is  amended  to 
read  as  follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  42  U.S.C.  1480. 

Subpart  D — Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures,  and 
Authorizations 

2.  Section  1944.151  is  revised  to  read 
as  follows: 

11944.151    Purpose. 

This  subpart  contains  the  policies  and 
procedures  and  delegates  authority  for 
making  initial  and  subsequent  insured 
loans  under  section  514  and  grants 
under  section  516  of  the  Housing  Act  of 
1949,  to  provide  housing  and  related 
facilities  for  domestic  farm  labor.  This 
subpart  also  contains  the  policies  and 
procedures  for  making  grants  under 
section  516  to  encourage  the 
development  of  farm  labor  housing.  Any 
processing  or  servicing  activity 
conducted  pursuant  to  this  subpart 
involving  authorized  assistance  to  Rural 
Housing  Service  (RHS)  employees, 
members  of  their  families,  known  close 
relatives,  or  business  or  close  personal 
associates,  is  subject  to  the  provisions  of 
subpart  D  of  part  1900  of  this  chapter. 
Applicants  for  this  assistance  are 
required  to  identify  any  known 
relationship  or  association  with  an  RHS 
employee. 

3.  Section  1944.157  is  amended  by 
redesignating  paragraph  (c)  as  (d)  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1 944.1 57    Eligibility  Requirements. 

***** 

(c)  Eligibility  of  applicant  for  an  LH 
technical  assistance  grant.  To  be  eligible 
for  an  LH  technical  assistance  grant  the 
appUcant  must: 

(1)  Be  a  private  or  public  nonprofit 
agency; 

(2)  Have  the  knowledge,  ability, 
technical  expertise,  or  practical 
experience  necessary  to  develop  and 
package  loan  and  grant  applications  for 
LH  under  the  section  514  and  516 
programs;  and, 

(3)  Possess  the  ability  to  exercise 
leadership,  organize  worlo,  and 
prioritize  assignments  to  meet  work 
demands  in  a  timely  and  cost  efficient 
maimer.  The  grantee  may  arrange  for 
other  nonprofit  agencies  to  provide 
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services  on  its  behalf;  however,  RHS 
will  expect  the  grantee  to  provide  the 
overall  management  necessary  to  ensure 
the  objectives  of  the  grant  are  met. 
Nonprofit  agencies  acting  on  behalf  of 
the  grantee  must  also  meet  the  above 
stated  eligibility  requirements. 
***** 

4.  Section  1944.158  is  amended  by 
adding  a  new  paragraph  (o)  to  read  as 
follows: 

1 1 944. 1 58    Loan  and  grant  purposes. 

***** 

(o)  Encourage  the  development  of 
farm  labor  housing.  RHS  may  award 
"technical  assistance"  grants  to  eligible 
private  and  public  nonprofit  agencies. 
These  grant  recipients  will,  in  turn, 
assist  other  organizations  obtain  loans 
and  grants  for  the  construction  of  farm 
labor  housing.  Technical  assistance 
services  may  not  be  funded  under  both 
this  paragraph  and  paragraph  (i)  of  this 
section.  In  addition,  technical  assistance 
may  not  be  funded  by  RHS  when  an 
identity  of  interest  exists  between  the 
technical  assistance  provider  and  the 
loan  or  grant  applicant.  Requests  for 
Proposals  (RFP)  may  be  periodically 
published  in  the  Federal  Register  by 
RHS  inviting  eligible  nonprofit 
organizations  to  submit  LH  technical 
assistance  grant  proposals.  RFPs  will 
contain  the  amount  of  available  funding, 
the  method  of  allocating  or  distributing 
funds,  where  to  submit  proposals, 
proposal  requirements,  the  deadline  for 
the  submission  of  proposals,  the 
selection  criteria,  and  the  grant 
agreement  to  be  entered  into  between 
RHS  and  the  grantee. 

Dated:  May  22,  2001. 
Dawn  Riley, 

Acting  Depu  ty  Under  Secretary. 
(FR  Doc.  01-13801  Filed  5-31-01;  8:45  am] 
BILUNG  CODE  3410-XV-U 


NUCLEAR  REGULATORY 
COIMIMiSSiON 

10  CFR  Part  2 
[Docket  No.  PRM-2-12] 

Miciiaei  stein;  Witlidrawai  of  Petition 
for  Ruiemalting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petition  for  rulemaking; 

withdrawal. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing,  at 
the  petitioner's  request,  a  petition  for 
rulemaking  (PRM-2-12)  (64  FR  59669; 
November  3, 1999)  filed  by  Michael 


Stein.  In  PRM-2-12,  the  petitioner 
requested  that  the  Commission  amend 
its  regulations  pertaining  to  deliberate 
misconduct  and  employee  protection  to 
ensure  that  all  individuals  are  afforded 
the  right  to  respond  to  an  NRC 
determination  that  the  individual  has 
violated  these  regulations. 
ADDRESSES:  A  copy  of  the  petitioner's 
email  submittal,  dated  May  15,  2001, 
requesting  the  withdrawal  of  the 
petition  is  available  for  public 
inspection,  or  copying  for  a  fee,  at  the 
NRC's  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 

Single  copies  of  the  petitioner's  email 
submission  may  be  obtained  firee  of 
charge  by  writing  to  the  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dociunents  created  or  received  at  the 
NRC  after  November  1, 1999,  are  also 
available  electronically  at  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  For  the  petitioner's 
email,  the  accession  number  is 
ML011360325.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's  Agency 
wide  Document  Access  and 
Management  System  (ADAMS)  that 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  (301)  415-4737,  or 
by  email  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Servibes,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  301-415-7163  or  Toll  Free: 
800-368-5642. 

Dated  at  Rockville.  Maryland  this  25th  day 
of  May.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Andrew  L.  Bates, 

'Acting,  Secretary  of  the  Commission. 
[FR  Doc.  01-13739  Filed  5-31-01;  8:45  am] 
BILLING  CODE  7S90-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[SPATS  No.  MT-003-FOR] 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 


ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  and 
opportunity  for  public  hearing  on 
proposed  amendment. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions  and 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Montana  regulatory 
program  (hereinafter,  the  "Montana 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Montana  proposes  revisions 
to  Title  26.  Chapter  4,  of  the 
Administrative  Rules  of  Montana  (ARM) 
and  additional  explanatory  information 
about  surface  water  baseline  monitoring 
requirements,  conditions  of  the  p>ennit, 
temporary  waste  impoundments,  dam 
spillway  specifications,  and  alternate 
underdrain  systems.  Montana  intends  to 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations, 
incorporate  the  additional  flexibility 
afforded  by  the  revised  Federal 
regulations,  clarify  ambiguities,  and 
improve  operational  efficiency. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  m.d.t.  July  2,  2001.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  June  26,  2001.  We  will 
accept  requests  to  speak  until  4  p.m., 
m.d.t.  on  June  18,  2001. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below.  You  may 
review  copies  of  the  Montana  program, 
this  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendments  by  contacting  OSM's 
Casper  Field  Office. 
Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  B  Street,  Room  2128,  Casper,  WY 
^2601-1918,  Telephone:  (307)  261- 
6550 
Neil  Harrington,  Acting  Chief.  Industrial 
and  Energy  Minerals  Bureau,  Montana 
Department  of  Environmental  Quality, 
1520  E.  Sixth  Ave..  P.O.  Box  200901. 
Helena,  MT  59620-0901,  Telephone: 
(307)  444^973 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  (307)  261-6550. 
Internet  address:  gpadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

II.  Description  of  the  Proposed  Amendment 
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ni.  Public  Comment  Procedures 
rV.  10  Procedural  Determinations 

I.  Background  on  the  Montana  Program 

On  April  1. 1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  You  can  find 
background  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  program  in  the  April  1, 1980, 
Federal  Register  (45  FR  21560).  You  can 
also  find  later  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15,  926.16,  and  926.30. 

n.  Proposed  Amendment 

By  letters  dated  February  1, 1995,  and 
February  28,  1995,  Montana  sent  us  a 
proposed  amendment  to  its  program 
(Administrative  Record  Nos.  MT-12-01 
and  MT-12-05)  under  SMC31A  (30 
U.S.C.  1201  et  seq.).  Montana  sent  the 
proposed  amendment  in  response  to 
letters  dated  July  2, 1985;  May  11. 1989; 
and  March  29, 1990  (Administrative 
Record  Nos.  MT-60-01,  MT-60-04.  and 
MT-60-07)  that  OSM  sent  to  Montana 
in  accordance  with  30  CFR  732.17(c);  in 
response  to  the  required  program 
amendments  at  30  CFR  926.16(b),  (c), 
(d),  (e)(2),  (e)(3),  (e)(4),  (e)(5),  (e)(6), 
(e)(7).  (e)(8),  (f),  (h).  (i),  and  (j);  and  at 
its  own  initiative. 

Montana  originally  proposed  to 
revise:  ARM  26.4.301,  definitions;  ARM 
26.4.303,  legal,  financial,  compliance, 
and  related  information;  ARM  26.4.304, 
baseline  information:  environmental 
resources;  ARM  26.4.308,  operations 
plan;  ARM  26.4.314,  plan  for  protection 
of  the  hydrologic  balance;  ARM 
26.4.321,  transportation  facilities  plan; 
ARM  26.4.404,  review  of  application; 
ARM  26.4.405,  findings  and  notice  of 
decision;  ARM  26.4.405A, 
improvidently  issued  permits:  general 
requirements;  ARM  26.4. 405B, 
improvidently  issued  permits: 
revocation;  ARM  26.4.407,  conditions  of 
permit;  ARM  26.4.410,  permit  renewal; 
ARM  26.4.501A,  final  grading 
requirements;  ARM  26.4.505,  burial  and 
treatment  of  waste  materials;  ARM 
26.4.519A,  thick  overburden  and  excess 
spoil;  ARM  26.4.524,  signs  and  markers; 
ARM  26.4.601,  general  requirements  for 
road  and  railroad  loop  construction; 
ARM  26.4.602,  location  of  roads  and 
railroad  loops;  ARM  26.4.603, 
embankments;  ARM  26.4.604, 
hydrologic  impacts  of  roads  and  railroad 
loops;  ARM  26.4.623,  blasting  schedule; 
ARM  26.4.633,  water  quality 
performance  standards;  ARM  26.4.634. 
reclamation  of  drainages;  ARM  26.4.638, 
sediment  control  measures;  ARM 


26.4.639,  sedimentation  ponds  and 
other  treatment  facilities;  ARM  26.4.642, 
permanent  and  temporary 
impoimdments;  ARM  26.4.645, 
groundwater  monitoring;  ARM  26.4.646, 
surface  water  monitoring;  ARM 
26.4.702,  redistribution  and  stockpiling 
of  soil;  ARM  26.4.711,  establishment" of 
vegetation;  ARM  26.4.721,  eradication 
of  rills  and  gullies;  ARM  26.4.724,  use 
of  revegetation  comparison  success 
standards;  ARM  26.4.726,  vegetation 
production,  cover,  diversity,  density, 
and  utility  requirements;  ARM  26.4.821, 
alternate  reclamation:  submission  of 
plan;  ARM  26.4.825,  alternate 
reclamation:  alternate  revegetation; 
ARM  26.4.924,  disposal  of  underground 
development  waste:  general 
requirements;  ARM  26.4.927,  disposal 
of  imdergroimd  development  waste: 
durable  rock  fills;  ARM  26.4.930, 
placement  and  disposal  of  coal 
processing  waste:  special  application 
requirements;  ARM  26.4.932,  disposal 
of  coal  processing  waste;  ARM 
26.4.1001,  application  requirements: 
ARM  26.4.1001A,  notice  of  intent  to 
prospect;  ARM  26.4.1002,  information 
and  monthly  reports;  ARM  26.4.1005, 
drill  holes:  ARM  26.4.1006,  roads  and 
other  transportation  facilities;  ARM 
26.4.1007,  grading,  soil  salvage,  storage, 
and  redistribution;  ARM  26.4.1009, 
diversions;  ARM  26.4.1011,  hydrologic 
balance;  ARM  26.4.1014.  test  pits: 
application  requirements,  review 
procedures,  bonding,  and  additional 
performance  standards;  ARM  26.4.1116, 
bonding:  criteria  and  schedule  for 
release  of  bond;  ARM  26.4.1116A, 
reassertion  of  jurisdiction:  ARM 
26.4.1141,  designation  of  lands 
unsuitable:  definition:  ARM  26.4.1206, 
notices,  orders  of  abatement  and 
cessation  orders:  issuance  and  service; 
and  ARM  26.4.1212,  point  system  for 
civil  penalties  and  waivers. 

We  announced  receipt  of  the 
proposed  amendment  in  the  March  15, 
1995,  Federal  Register  (60  FR  13932; 
Administrative  Record  No.  MT-12-12). 
In  that  Federal  Register,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
April  14, 1995. 

During  our  review  of  the  amendment, 
we  identified  rules  requiring 
clarification  prior  to  making  an 
evaluation  of  the  proposed  revisions. 
Those  rules  requiring  clarification  were: 
ARM  26.4.301(78).  the  definition  of 
"owned  or  controlled;"  ARM  26.4.303, 
legal,  financial,  compliance,  and  related 
information:  ARM  26.4.304,  baseline 


information:  tovironmental  resources: 
ARM  26.4.314,  plan  for  the  protection  of 
the  hydrologic  balance;  ARM  26.4.404. 
review  of  application;  ARM  26.4.407. 
conditions  of  a  permit;  ARM  26.4.410, . 
permit  renewal;  ARM  26.4.505  and 
26.4.510,  burial  and  treatment  of  waste 
materials  and  disposal  of  offsite- 
generated  waste  and  fly  ash;  ARM 
26.4.519A,  thick  overburden  and  excess 
spoil;  ARM  26.4.603  and  26.4.639, 
sedimentation  ponds  and  other 
treatment  facilities:  ARM  26.4.645  and 
26.4.646,  groundwater  and  surface  water 
monitoring;  ARM  26.4.721,  eradication 
of  rills  and  gullies;  ARM  26.4.821, 
alternate  reclamation:  submission  of 
plan;  ARM  26.4.924,  disposal  of 
underground  development  waste: 
general  requirements;  ARM  26.4.927, 
disposal  of  undergroimd  development 
waste:  durable  rock  fills;  and  ARM 
26.4.1001  through  26.4.1007  and 
26.4.1014,  prospecting. 

We  notified  Montana  of  those  rules 
requiring  clarification  by  letter  dated 
October  17. 1995  (Administrative 
Record  No.  12-16).  Montana  responded 
with  further  explanation  in  a  letter 
dated  February  6, 1996  (Administrative 
Record  No.  MT-12-19).  Following 
receipt  of  Montana's  February  6. 1996. 
letter,  we  identified  concerns  with  ARM 
26.4.304,  baseline  information: 
environmental  resouirces;  ARM 
26.4.404.  review  of  application:  ARM 
26.4.505  and  26.4.510,  burial  and 
treatment  of  waste  materials  and 
disposal  of  off-site  generated  waste  and 
fly  ash;  ARM  26.4.519A.  thick 
overburden  and  excess  spoil:  ARM 
26.4.639,  sediment  ponds  and  other 
treatment  facilities;  ARM  26.4.821, 
alternate  reclamation;  ARM  26.4.924 
and  26.4.927,  disposal  of  underground 
development  waste;  and  ARM 
26.4.1014,  prospecting.  We  notified 
Montana  of  these  concerns  by  letter 
dated  July  10, 1997  (Administrative 
Record  No.  MT-12-20). 

Meanwhile,  at  the  same  time  we  were 
reviewing  this  amendment,  Montana 
made  subsequent  changes  to  some  of  the 
ndes  contained  in  this  amendment  and 
submitted  them  in  another  amendment 
dated  March  5,  1996  (SPATS  No.  MT- 
018-FOR;  Administrative  Record  No. 
MT-15-01).  Those  rules  were:  ARM 
26.4.410,  permit  renewal,  ARM 
26.4.1001,  prospecting  permit 
requirement:  and  ARM  26.4.1001A, 
notice  of  intent  to  prospect.  OSM  and 
Montana  subsequently  decided  to 
withdraw  the  prospecting  and  permit 
renewal  rules  from  SPATS  No.  MT- 
003-FOR  and  consider  them  in  SPATS 
No.  MT-018-FOR  (Administrative 
Record  Nos.  MT-12-21  and  MT-15-14). 
These  withdrawn  rules  addressed  the 
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required  program  amendments  at  30 
CFR  926.16(f),  (h),  (i).  and  (j). 

Montana  responded  by  letter  dated 
July  17.  2000  (Administrative  Record 
No.  MT-12-23),  that  it  would  not 
submit  further  revisions  to  SPATS  No. 
MT-003-FOR.  Montana  requested  that 
OSM  proceed  with  the  final  rule 
Federal  Register  notice.  Montana  stated 
that  it  would  address  the  existing 
deficiencies  in  this  amendment  in  a  new 
submission. 

Following  receipt  of  the  July  17,  2000, 
letter,  OSM  proceeded  writing  the  final 
rule  Federal  Register  notice  on  MT- 
003-FOR.  However,  during  the  process, 
OSM  decided  to  request  a  meeting  with 
Montana  to  discuss  the  unresolved 
issues  in  MT-003-FOR.  The  meeting 
was  held  at  the  Montana  Department  of 
Environmental  Quality  (DEQ),  Helena, 
MT,  on  February  27,  2001.  Because  the 
public  was  not  notified  of  the  meeting 
beforehand,  OSM  is  making  available 
the  meeting  minutes  (Administrative 
Record  No.  MT-12-24)  from  that 
meeting  by  this  Federal  Register  notice. 
Dunng  the  February  27,  2001,  meeting, 
OSM  and  the  Montana  DEQ  decided 
that  some  issues  were,  in  fact,  resolvable 
due  to  a  re-interpretation  of  Montana's 
responses  and/or  a  subsequent  revision 
of  Montana's  rules. 

In  response  to  discussions  at  the 
February  27,  2001,  meeting,  Montana 
has  now  submitted  subsequent  rule 
revisions  and/or  explanatory 
information  by  letter  dated  May  15, 
2001  (Administrative  Record  No.  MT- 
12-25).  Montana  proposes  additional 
explanatory  information  concerning  the 
lack  of  acid-forming  materials  in  the 
Montana  coal  fields  to  address  the  issue 
with  ARM  26.4.304(6)(b)(ii)(B).  Montana 
proposes  editorial  changes  to  ARM 
26.4.407(4).  Montana  proposes  new 
language  at  ARM  26.4.505(5)  to  prohibit 
acid,  acid-forming,  toxic,  or  toxic- 
forming  wastes  from  being  used  in  an 
impoundment.  Montana  proposes  new 
language  at  ARM  26.4.505(7)  to  provide 
that  the  same  notification  requirements 
concerning  potential  hazards  at  waste 
disposal  sites  also  pertain  to  temporary 
waste  impoimdments.  Montana 
proposes  new  language  at  ARM  26.4.639 
address  the  construction  of  a  single 
spillway  and  to  state  that  an  excavation 
requires  no  spillway.  Montana  proposes 
to  delete  subsection  at  ARM 
26.4.924(15)  which  OSM  disapproved  in 
the  August  19, 1992,  Federal  Register 
notice,  and  to  delete  cross-reference  to 
it  at  ARM  26.4.927(3)(a). 


m.  Public  Comment  Procedures 

Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
date's  or  at  locations  other  than  the 
Casper  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
MT-003-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  at  (307) 
261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments,  ff 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.d.t.  on  June  18,  2001.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  we  request,  if 
possible,  that  each  person  who  speaks  at 
a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  comments. 
The  public  hearing  will  continue  on  the 
specified  date  until  everyone  scheduled 


to  speak  has  been  heard.  If  you  are  in 
the  audience  and  have  not  been 
scheduled  to  speak  and  wish  to  do  so, 
you  will  be  allowed  to  speak  after  those 
who  have  been  scheduled.  We  will  end 
the  hearing  after  everyone  scheduled  to 
speak  and  others  present  in  the 
audience  who  wish  to  speak,  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  &x)m  review  by 
the  Office  of  Management  and  Budget 
(0MB)  imder  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
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roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regidation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regidations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  die  National 
Enviroimiental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Accordingly,  this  rule  will  ensiire  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  nde  under  5 
U.S.C.  804(2),  the  Small  Business 
RegiJatory  Enforcement  Fairness  Act. 
This  nde.  (aj  Does  not  have  an  annual 


effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:May  23,  2001. 
lames  Fulton, 

Acting  Regional  Director,  Western  Regional 

Coordinating  Center. 

[FR  Doc.  01-13786  Filed  5-31-01;  8:45  am] 
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DEPARTHENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[SPATS  No.  MT-021-FOR] 

Montana  Abandoned  Mine  Land 
Reclamation  Plan 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  and 
opportiinity  for  public  hearing  on 
proposed  amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  revisions  and 
additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Montana  abandoned 
mine  land  reclamation  (AMLR)  plan 
(hereinafter,  the  "Montana  plan")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Montana  proposes  revisions  and 
additional  explanatory  information 
about  the  Department  of  Environmental 
Quality,  its  authority,  organization. 


personnel  staffing  policies,  and 
purchasing  and  procurement  policies. 
Montana  also  provides  information 
about  the  AMLR  plan,  the  goals  and 
objectives  of  the  emergency  program, 
reclamation  project  ranking  and 
selection,  the  coordination  among 
agencies,  policies  and  procedures  for 
land  acquisition,  reclamation  of  private 
land,  consent  for  entry,  the  accounting 
system,  and  a  new  appendix  concerning 
the  abandoned  inactive  mines  scoring 
system  (AIMSS).  Montana  intends  to 
revise  its  plan  to  meet  the  requirements 
of  the  corresponding  Federal  regidations 
and  to  be  consistent  with  SMCRA,  to 
clarify  ambiguities,  and  to  improve 
operational  efficiency. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  [m.d.L],  on  Jidy  2,  2001.  ff 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  Jime  26,  2001.  We 
will  accept  requests  to  speak  imtil  4 
p.m.,  [m.d.t.l,  on  June  18,  2001. 
ADDRESSES:  You  shoidd  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below.  You  may 
review  copies  of  the  Montana  plan,  this 
amendment,  and  all  written  comments 
received  in  response  to  this  docimient  at 
the  addresses  listed  below  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  You  may 
receive  one  free  copy  of  the  amendment 
by  contacting  OSM's  Casper  Field 
Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Federal  Building, 
Room  2128,  Casper,  Wyoming  82601- 
1918 
Vic  Anderson,  Chief,  Mine  Waste 
Cleanup  Bureau,  Remediation 
Division,  Montana  Department  of 
Environmental  Quality,  P.O.  Box 
200901,  Helena,  MT  59620-0901, 
Telephone:  (406)  444-2544 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  (307)  261-6550, 
Internet  addi«ss:  gpadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Plan 

II.  Description  of  the  Proposed  Amendment 
HI.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

L  Background  on  the  Montana  Plan 

On  November  24, 1980,  the  Secretary 
of  the  Interior  approved  the  Montana 
plan.  You  can  find  general  background 
information  on  the  Montana  plan, 
including  the  Secretary's  findings  and 
the  disposition  of  comments,  in  the 
October  24, 1980,  Federal  Register  (45 
FR  70445).  You  can  also  find  later 
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actions  concerning  Montana's  plan  and 
plan  amendments  at  30  CFR  926.21  and 
926.25. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  August  15,  2000, 
Montana  sent  to  us  a  proposed 
amendment  to  its  plan  (SPATS  No.  MT- 
021-FOR.  Administrative  Record  No. 
MT-18-01)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  Montana  sent  the 
amendment  in  response  to  the  required 
plan  amendment  at  30  CFR  926.21(a) 
and  at  its  own  initiative.  The  full  text  of 
the  plan  amendment  is  available  for  you 
to  read  at  the  locations  listed  above 
under  ADDRESSES. 

Montana  proposed  to  delete  its  AMLR 
nile  definitions  of  "abandoned  mine 
land  reclamation  fund,"  "emergency," 
and  "extreme  danger,"  at  ARM  26.4.301 
and  its  definitions  of  "abandoned  mine 
land  reclamation  fund,"  "emergency," 
"expended,"  "extreme  danger,"  "fund," 
"left  or  abandoned  in  either  an 
unreclaimed  or  inadequately  reclaimed 
condition,"  "Montana  abandoned  mine 
reclamation  program."  and  "reclamation 
activities"  at  ARM  26.4.1231.  Montana 
also  proposed  to  delete  the  AMLR  rules 
at  ARM  26.4.1232  through  26.4.1242 
and  to  rely  instead  on  its  AMLR  plan 
and  on  the  statutory  provisions  at  MCA 
82-4-239,  82-4-371,  and  82-4-445. 
Montana  proposed  revisions  to  MCA 
82-4-239  to  reflect  the  reorganized 
duties  of  the  Board  of  Environmental 
Review  and  the  Department  of 
Environmental  Quality.  Lastly,  Montana 
presented  its  1995  reorganization  plan 
abolishing  the  Department  of  State 
Lands  and  creating  the  Department  of 
Enviroimiental  Quality. 

We  aimounced  receipt  of  the 
proposed  amendment  in  the  September 
25,  2000,  Federal  Register  (65  FR 
57581),  provided  an  opportimity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(Administrative  Record  No.  MT-18-06). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
October  25,2000. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
deletion  of  Montana's  rules  concerning 
non-emergency  AML  reclamation,  the 
deletion  of  Montana's  rules  concerning 
emergency  reclamation,  the  statutes 
relating  to  Montana's  AMLR  plan,  cross- 
references  and  quotes  in  the  Montana 
plan  which  cited  the  deleted  rules,  and 
the  reference  to  the  former  Department 
of  State  Lands,  now  the  Department  of 
Environmental  Quality.  We  notified 
Montana  of  our  concerns  by  letter  dated 


January  24,  2001  (Administrative 
Record  No.  MT-18-08).  Montana 
responded  in  a  letter  dated  April  30, 
2001,  by  submitting  additional 
explanatory  information  to  OSM's 
concerns  and  a  revised  2001  plan 
amendment  (Administrative  Record  No. 
MT-18-11). 

Specifically.  Montana  proposes 
explanatory  information  in  a  letter  dated 
April  30,  2001  to  address  each  of  OSM's 
concerns,  in  particular  to  explain  where 
Montana  believes  it  retains  authority  to 
implement  its  approved  AMLR  program 
(both  emergency  and  non-emergency 
reclamation  activities)  for  each  deleted 
rule,  where  Montana  intends  to  rely 
upon  Federal  authority,  that  the  2001 
plan  amendment  supercedes  anything 
contained  in  earlier  plans  which  may 
conflict  with  subsequent  revisions,  and 
to  list  additional  statutes  which  provide 
AMLR  authority.  Montana  has  also 
revised  the  AMLR  plan  to  provide  2001 
updated  information,  delete  obsolete 
cites,  change  the  State  agency  name  to 
the  Department  of  Environmental 
Quality,  provide  missing  pages,  provide 
an  organization  chart  for  the  Department 
of  Environmental  Quality,  and  make 
other  editorial  changes. 

m.  Public  Comment  Procedures 

Written  Comments 

Send  youir  written  comments  to  us  at 
the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
oidy  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
consider  or  include  in  the 
Administrative  Record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Casper  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn,  WordPerfect,  or  Word  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Please  also 
include  Attn:  SPATS  No.  MT-021-FOR, 
your  name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
yotir  Internet  message,  contact  the 
Casper  Field  Office  at  (307)  261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  reviwv  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 


Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
cotmterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  bora,  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  AMLR  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  promulgated  by  a 
specific  State,  not  by  OSM.  Decisions  on 
proposed  State  AMLR  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Tide  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Part  884. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications  within  the  meaning  of 
Executive  Order  13132.  SMCRA 
delineates  the  roles  of  the  Federal  and 
State  governments  with  regard  to  the 
regulation  of  siu'face  coal  mining  and 
reclamation  operations.  One  of  die 
purposes  of  SMCRA  is  to  establish  a 
nationwide  program  to  protect  society 
and  the  environment  irom  the  adverse 
effects  of  surface  coal  mining 
operations.  Section  405  of  SMCRA 
authorized  the  creation  of  State 
abandoned  mine  reclamation  programs 
for  the  purpose  of  reclaiming  and 
restoring  land  and  water  resources 
■adversely  affected  by  past  coal  mining 
operations.  Section  405(d)  of  SMCRA 
specifies  the  criteria  for  the  approval 
and  disapproval  of  these  State 
abandoned  mine  reclamation  programs 
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which  are  funded  at  100%  by  grants 
from  the  Federal  government. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  because  agency 
decisions  on  proposed  State  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  Appendix  8,  paragraph  8.48(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
on  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Accordingly,  this  rule  will 
ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  on  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Act.  This  rule: 
(a)  Does  not  have  an  annual  effect  on  the 
economy  of  $100  million;  (b)  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
geographic  regions,  or  Federal,  State  or 
local  governmental  agencies;  and  (c) 
does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  determination  is  based  on  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  on 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subfects  in  30  CFR  Part  926 

Abandoned  mine  reclamation 
programs.  Intergovernmental  relations. 
Surface  mining.  Underground  mining. 

Dated:  May  21.  2001. 
Brent  Wahlquist, 

Regional  Director.  Western  Regional 
Coordinating  Center. 

[FR  Doc.  01-13802  Filed  5-31-01:  8:45  am) 
BILUNG  COM  431(M)6-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

31  CFR  210 

Federal  Government  Participation  In 
tite  Automated  Clearing  House — 
Extension  of  Public  Comment  Period 

agency:  Financial  Management  Service, 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

SUMMARY:  On  April  12,  2001,  the 
Financial  Management  Service  (FMS) 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  proposing  to  revise 
the  regulation,  31  CFR  part  210, 
governing  the  use  of  the  Automated 
Clearing  House  (ACH)  system  by 
Federal  agencies  (66  FR  18888).  The 
proposed  revisions  address  the 
conversion  of  checks  to  ACH  debit 
entries  at  Federal  agency  points-of- 
purchase  and  at  lockbox  locations 
where  payments  to  Federal  agencies  are 
sent.  The  proposed  revisions  also 
address  tbe  origination  by  agencies  of 
ACH  debit  entries  authorized  over  the 
Internet.  FMS  requested  that  public 
comments  on  the  proposed  revisions  be 
submitted  by  July  11,  2001.  In  response 
to  requests  by  several  parties  for  an 
extension  of  the  comment  deadline, 
FMS  is  extending  the  comment  period 
to  July  31,2001. 

DATES:  Comments  will  be  accepted 
through  luly  31.2001. 
ADDRESSES:  Comments  may  be  sent 
electronically  to 

210comments@fms.treas.gov.  Comments 
may  also  be  mailed  to  Donna  Kotelnicki, 
Acting  Director,  Cash  Management 
Policy  and  Planning  Division,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  Room  420,  410  14th 
Street,  SW.,  Washington.  DC  20227.  The 


NPRM  can  be  downloaded  at  the 
following  World  Wide  Web  address: 
http://www.fms.  treas.gov/ach. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Henderson,  Senior  Financial  Program  , 
Specialist,  at  (202)  874-6705  or 
walt.henderson@fms.treas.gov,  Matthew 
Helfrich,  Financial  Program  Specialist, 
at (202) 874-6754  or 
matthew.helfrich@fms.treas.gov,  Natalie 
H.  Diana,  Senior  Attorney,  at  (202)  874- 
6680  or  natalie.diana@fms.treas.gov,  or 
Donna  Kotelnicki,  Acting  Director,  Cash 
Management  Policy  and  Planning 
Division,  at  (202)  874-6590  or 
donna.kotelnicki@fms.treas.gov. 

Dated:  May  25.  2001. 
Kennetli  R.  Papaj, 
Deputy  Commissioner. 
[FR  Doc.  01-13789  Filed  5-31-01;  8:45  am) 
BOXJNO  CODE  481 0-4S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-6938-9] 

Maryland:  Final  AuttK>rizatlon  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Maryland  has  applied  to  EPA 
for  Final  authorization  of  changes  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  proposes  to  grant  such 
Final  authorization  to  Maryland.  In  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register,  EPA  is  authorizing  the 
changes  by  an  immediate  final  rule.  EPA 
did  not  make  a  proposal  prior  to  the 
immediate  final  rule  because  we  believe 
this  action  is  not  controversial  and  we 
do  not  expect  comments  that  oppose  it. 
We  have  explained  the  reasons  for  this 
authorization  in  the  preamble  to  the 
immediate  final  rule.  Unless  we  get 
written  comments  which  oppose  this 
authorization  during  the  comment 
period,  the  immediate  final  rule  will 
become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  proposal.  If  we  get 
comments  that  oppose  this  action,  we 
will  withdraw  the  immediate  final  rule, 
and  it  will  not  take  effect.  We  will  then 
respond  to  public  comments  in  a  later 
final  rule  based  on  this  proposal.  You 
may  not  have  another  opportimity  for 
comment.  If  you  want  to  comment  on 
this  action,  you  must  do  so  at  this  time. 
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DATES:  Send  your  written  comments  by 
July  2,  2001. 

ADDRESSES:  Send  written  conunents  to 
Carol  Johnson.  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  R^on 
m,  1650  Arch  Street  Philadelphia,  PA 
19103-2029,  Phone  number:  (215)  814- 
3378.  You  can  examine  copies  of  the 
materials  submitted  by  Maryland  during 
normal  business  hours  at  the  following 
locations:  EPA  Region  HI,  Library,  2nd 
Floor.  1650  Arch  Street,  Philadelphia, 
PA  19103-2029,  Phone  number:  (215) 
814-5254;  or  Maryland  Department  of 
the  Environment,  Waste  Management 
Administration,  Hazardous  Waste 
Program,  2500  Broening  Highway, 
Baltimore,  Maryland  21224,  Phone 
number  (410)  631-3345.  If  you  are 
interested  in  examining  copies  at  the 
Maryland  Department  of  tlu 
Environment,  please  contact  Mr. 
Edward  Hammerberg. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Johnson,  Mailcode  3WC21,  RCRA 
State  Programs  Branch,  U.S.  EPA  Region 
in,  1650  Arch  Street,  Philadelphia.  PA 
19103,  Phone  number  (215)  814-3378. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  please  see  the 
immediate  final  rule  published  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register. 

Dated:  January  17,  2001. 
Bradley  M.  Campbell. 
Regional  Administrator,  Region  tU. 
(FR  Doc.  01-13777  Filed  5-31-01;  8:45  am] 
eauNQcoot 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1198;  MM  Docket  No.  01-110,  RM- 
9927] 

Radio  Broadcasting  Servlcss; 
Nswbsrry  and  Simpsonvllls.  SC 

agency:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Upstate-Carolina  Broadasting  Company, 
LLC,  proposing  the  downgrade  of 
Channel  292C3  to  Channel  292A  at 
Newberry,  the  reallotment  of  Channel 
292A  from  Newberry  to  Simpsonville, 
South  Carolina,  and  the  modification  of 
Station  WGVC(FM)'8  construction 
permit  accordingly.  Channel  2 92 A  can 
be  reallotted  to  Simpsonville  in 
compliance  with  the  Commission's 
minimum  distamce  separation 
requirements  at  city  reference 


coordinates.  The  coordinates  for 
Channel  292A  at  Simpsonville  are  34- 
44-^13  North  Latitude  and  82-15-16 
West  Longitude.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
expressions  of  interest  tor  the  useoT 
Channel  292A  at  Simpsonville.  South 
Carolina. 

DATES:  Comments  must  be  filed  on  or 
before  July  2.  2001,  reply  comments  on 
or  before  July  17,  2001. 
ADDRESSES:  Federal  Conmiunications 
Commission,  Washington,  OC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
I>etitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  Lewis  Thompson, 
Esq.,  Thiemann,  Aitken,  et  al.,  LC,  908 
King  Street,  Suite  300,  Alexandria, 
Virginia  22314  (Counsel  for  Petitioner). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-110,  adopted  May  2,  2001,  and 
released  May  11,  2001.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Imposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  iniormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


AndMirity:  47  U.S.C  1S4,  303,  334  and  336. 


|7S.a02    [i 

Section  73.202(b),  die  Table  of  FM 
Allotments  under  South  Carolina  is 
amended  by  removing  Newberry, 
Chaimel  292C3,  and  adding 
Simpsonville,  Channel  292A. 

Federal  Communications  ConuntMion. 
John  A.  Kaitwoa, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Muss  h4edia  Bureau. 
[FR  Doc.  01-13715  Filed  5-31-01;  8:45  ami 
sauNB  cooi  snt-tMi 


DEPARTMENT  OF  TRANSPORTATKMI 

NationaiHIghvMiy  Traffic  Safety 
Adniln  Mratfon 

49  CFR  Part  571 

[DOT  Ooclist  No.  NHT8A-01-S76S] 

RM2127-AE59 

FsdsrsI  Motor  Vshids  Salsty 
Standards;  Radtator  and  Coolani 
naaaryolr  Caps,  Venting  of  Motor 
Vahlels  Coolant  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUtMMRY:  In  this  document,  we 
(NHTSA)  propose  a  new  Federal  motor 
vehicle  safety  standard  regulating  new 
radiator  caps  and  coolant  reservoir  caps, 
and  new  passenger  cars,  multipurpose 
passenger  vehicles  and  light  trucks  with 
such  caps.  We  believe  that  this  new 
standard,  if  implemented,  would  result 
in  fewer  scald  injuries  that  occur  when 
people  attempt  to  remove  caps  from 
motor  vehicle  radiators  or  coolant 
reservoirs  that  are  under  high  pressure 
and  contain  hot  fluids.  However,  this 
rulemaking  would  not  require  that 
radiator  caps  or  coolant  reservoir  caps 
be  provided  on  any  motor  vehicle. 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  July  31,  2001. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management, 
Room  PL-401,  400  Seventh  Street.  SW.. 
Washington,  DC  20590. 

You  may  call  the  Docket  at  202-366- 
9324.  You  may  visit  the  Docket  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  non-legal  issues,  you  may  call  Mr. 
Kenneth  O.  Hardie,  Office  of  Crash 
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Avoidance  Standards  at  (202)  366-6987. 
His  FAX  number  is  (202)  493-2739. 

For  legal  issues,  you  may  call  Ms. 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel  at  (202)  366-2992.  Her  FAX 
number  is  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
S.W.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background — What  Safety  Need  Does  This 

Proposed  Rule  Address? 

II.  Has  NHTSA  Previously  Addressed  the 

Issue  of  Regulating  Radiator  Caps? 
ni.  Why  is  NHTSA  Proposing  Rulemaking 
Now? 

A.  The  Petition  from  Mr.  John  Giordano 

B.  Mr.  Giordano's  Radiator  Cap  Scald 
Incidence  Data 

C.  NHTSA's  Analysis  of  Injury  Data  from 
Mr.  Giordano 

IV.  June  1993  Request  for  Comment  and 

Public  Comments  in  Response 

V.  July  1993  Agreement  with  Consumer 

Product  Safety  Commission  for  More 
Research 

A.  Using  CPSC  Data  to  Determine  a  Need 
for  Safety 

B.  Results  of  the  CPSC  Data  Collection 
Effort 

VI.  1998  Hospitalization  Data  from  Two 

Regional  Bum  Centers 

VII.  Notice  of  Proposed  Rulemaking 

A.  CPSC  and  Other  Data  Show  a  Safety 
Need  to  Regulate  Caps 

B.  Major  Provisions  of  the  Proposed 
Standard 

1.  The  New  Standard  Would  Apply  to  New 
Vehicles  4,536  Kg  (10.000  Pounds) 
GVWR  or  Less 

2.  The  New  Standard  Would  Apply  to 
Original  Caps  and  Replacement  Caps 

3.  Performance  Requirements  for  Caps 

4.  Manually  Operated  Pressure  Release 
Mechanism  on  the  Vehicle 

5.  Manually  Operated  Pressure  Release 
Mechanism  on  the  Cap 

C.  Why  We  Propose  Applying  the  Rule  to 
Vehicles  4,536  Kg  (10,000  Pounds 
GVWR)  or  Under  Only 

D.  Why  We  Propose  a  Standard  Based  on 
Pressure,  Not  Tem(>erature 

E.  Performance  Requirements  for  Radiator 
Caps  and  Coolant  Reservoir  Caps 

F.  Compatibility  Issues  for  New  Caps/Old 
Vehicles  and  New  Vehicles/Old  Caps 

G.  Testing  Procedures  for  the  New  Caps 

H.  Testing  Procedures  for  the  New  Vehicles 
I.  "EXDT"  Symbol  and  Manufacturers" 
Maximum  Pressure  Rating  for  Each 
Radiator  Cap  and  Coolant  Reservoir  Cap 
J.  Why  We  are  Not  Proposing  Warning 

Labels 
K.  Additional  Issues 
Vni.  Leadtime 
IX.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866;  DOT  Regulatory 
Policies  and  Procedures 

B.  Executive  Order  13132  (Federalism) 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Affecting  Children) 

D.  Executive  Order  12778  (Civil  )ustice 
Reform) 


E.  Regulatory  Flexibility  Act 

F.  National  Environmental  Policy  Act 

G.  Paperwork  Reduction  Act 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Unfunded  Mandates  Reform  Act  of  1995 
).  Plain  Language 
K.  Regulation  Identifier  Number  (RIN) 

Proposed  Regulatory  Text 

I.  Background — What  Safety  Need  Does 
This  Proposed  Rule  Address? 

Until  the  late  1950's,  the  liquid-based 
cooling  systems  on  passenger  car 
engines  did  not  operate  under  pressure. 
The  low  horsepower,  low  compression 
engines  of  these  earlier  cars  did  not 
develop  the  tremendous  amount  of  heat 
of  present  day  engines  and  the  coolant 
generally  stayed  below  the  boiling 
point.  If  those  older  systems  were  kept 
clean  and  in  good  mechanical 
condition,  they  had  an  excess  of  cooling 
capacity.  Under  those  conditions, 
cooling  system  troubles  were  rarely 
experienced. 

As  the  result  of  the  advent  of  engines 
with  increased  horsepower,  smaller 
radiators,  higher  thermostat  opening 
temperatures,  and  emissions  controls, 
much  more  heat  can  accumulate  in  the 
engines  of  cars  and  the  other  types  of 
light  vehicles  common  today.  These 
vehicles  include  trucks,  vans,  and  sport 
utility  vehicles  with  a  Gross  Vehicle 
Weight  Rating  (GVWR)  of  4536  kg 
(10,000  pounds)  or  less.  At  the  same 
time,  today's  engines  have  less  engine 
surface  to  dissipate  the  heat  into  the 
atmosphere.  To  eliminate  the  heat 
build-up  problem,  the  pressurized 
cooling  system  was  developed.  The 
radiator  caps  in  these  pressurized 
systems  function  to  provide  an  opening 
so  that  liquid  cooling  fluid  can  be  added 
to  the  cooling  systems  as  needed  and  to 
maintain  the  design  pressure  in  the 
systems. 

During  operation,  a  motor  vehicle 
engine  becomes  very  hot.  Motor  vehicle 
engine  cooling  fluid  (also  known  as 
coolant)  can  reach  temperatiues  as  high 
as  118  to  129  degrees  Celsius  (245  to 
265  degrees  Fahrenheit)  and  pressure 
levels  as  high  asllOtoll7  kilopascals 
(kPa)  (16-17  pounds  of  pressiue  per 
square  inch).  Under  such  high 
temperature  and  pressure  conditions,  a 
person's  removal  of  a  standard  radiator 
cap  v«rill  allow  hot  fluid  and  steam  to 
rush  out  of  the  neck  of  the  radiator. 
When  the  system  is  under  pressure, 
especially  high  pressure,  removing  a 
radiator  cap  can  cause  it  to  "explode;" 
i.e.,  the  cap  can  be  forcibly  ejected  or 
dislodged  from  th»  neck  of  the  radiator 
in  some  way.  A  person  close  to  the 
radiator  may  be  sprayed  with  the  hot 
fluid  or  steam  that  is  ejected,  and  be 


scalded,  possibly  severely.  We  know 
that  such  incidents  are  not  uncommon. 
Over  the  years,  we  have  received  letters 
from  the  public  and  from  medical 
personnel  at  hospital  biun-care  facilities 
reporting  of  such  incidents,  encouraging 
us  to  establish  a  safety  standard  for 
radiator  caps.  Also,  we  have  collected 
data  documenting  these  events. 

In  order  to  prevent  scald  injuries  <  to 
persons  resulting  from  opening  radiator 
caps  of  engine  systems  that  are  hot  and 
imder  pressure,  NHTSA  proposes  to 
regulate  radiator  and  coolant  reservoir   . 
caps  (if  provided)  on  certain  new 
vehicles,  and  to  regulate  new  radiator 
and  coolant  reservoir  caps  themselves. 

n.  Has  NHTSA  Previously  Addressed 
the  Issue  of  Regulating  Radiator  Caps? 

Today's  rulemaking  is  not  the  first 
time  we  have  sought  comment  on  a 
safety  standard  for  radiator  caps.  On 
October  14. 1967  (32  FR  14282),  we 
issued  an  Advance  Notice  of  Proposed 
Rulemaking,  setting  forth  requirements 
we  were  considering  proposing  for 
radiator  caps  on  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses.  One  provision  would  have 
required  a  means  for  relieving  radiator 
pressure,  such  as  an  intermediate  step 
that  must  be  taken  before  the  cap  could 
be  disengaged  from  the  radiator  filler 
neck.  We  also  considered  requirements 
that  would  have  prevented  any 
replacement  pressure  cap  from  having  a 
pressure  relief  rating  higher  than  the 
relief  rating  of  the  cap  initially  supplied 
by  the  vehicle  manufacturer,  and  would 
have  required  distinct  and  durable 
markings  identifying  the  pressure  rating 
of  the  cap.  Commenters  on  the  October 
1967  notice  stated  that  vehicle 
manufacturers  worldwide  had  already 
designed  their  coolant  reservoir  systems 
so  that  an  intermediate  step  must  be 
taken  before  the  cap  can  be  disengaged. 

Based  on  those  comments,  we 
concluded  that  the  problems  that  could 
result  from  removing  a  radiator  cap  from 
a  coolant  reservoir  system  under 
pressure  were  being  solved  by  the 
automotive  industry.  Among  the  steps 
being  teiken  were  the  placement  of  a 
warning  on  the  caps,  designing  the  two- 


*  Scalds  result  from  contact  with  hot  liquids  and 
vapors.  Bums  are  caused  by  contact  with  hot  dry 
objects.  The  effects  of  scalds  and  bums  are  similar. 
In  first-degree  bums,  the  damage  is  limited  to  the 
outer  layer  of  the  skin,  resulting  -in  redness, 
warmth,  an  occasional  blister,  and  tenderness.  Mild 
sunbum  is  an  example  of  a  first-degree  bum.  In 
second-degree  bums,  the  injury  goes  through  the 
outer  layer  and  involves  the  deeper  layers  of  skin, 
causing  blisters.  In  third-degree  bums,  the  full 
thickness  of  skin  is  destroyed  and  a  charred  layer 
of  seared  tissue  is  exposed.  The  seriousness  of  a 
bum  depends  on  the  amount  of  skin  bumed,  the 
location  of  the  bum.  and  the  depth  of  the  bum. 
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step  operation  into  caps  so  that  pressure 
is  released  prior  to  cap  removal,  and 
using  other  coolant  system  designs  that 
minimized  the  likelihood  of  escaping 
steam  and/or  fluid  coming  in  contact 
with  a  person.  Accordingly,  on  January 
25, 1972  (37  FR  1120),  we  suspended 
rulemaking,  stating  "After  consideration 
of  the  available  information,  it  has  been 
determined  that  sufficient  justification 
for  regulations  of  the  nature  proposed 
has  not  been  shown  at  this  time." 

Regarding  its  decision  in  January  1972 
to  suspend  rulemaking,  the  agency 
commented  in  a  Federal  Register  notice 
of  June  10.  1993  (58  FR  32504)  that: 

That  decision  was  not  further  explained, 
but  commenters  to  the  ANPRM  had  stated 
that  the  intermediate  step  before  the  radiator 
cap  was  disengaged  had  already  been 
designed  into  the  cooling  systems  of  virtually 
all  vehicle  manufacturers  throughout  the 
world.  Thus,  NHTSA  may  have  been 
persuaded  that  any  problems  caused  by 
removing  radiator  caps  from  overheated 
radiators  had  been  solved  by  the  automotive 
industry,  therefore  rulemaking  on  that  issue 
was  not  necessary.  (See  58  FR  at  32506.) 

m.  Why  Is  NHTSA  Proposing 
Rulemaking  Now? 

A-  The  Petition  From  Mr.  John  Giordano 

In  April  1992,  we  received  a  petition 
submitted  by  Mr.  John  Giordano, 
suggesting  the  establishment  of  a  new 
safety  standard  that  would  result  in  the 
use  of  thermal  locking  safety  radiator 
caps.  Mr.  Giordano  brought  to  our 
attention  the  RadLock  thermal  locking 
radiator  cap.  The  new  safety  standard 
that  he  suggested  would  prevent  the 
accidental  scalding  of  persons  who 
hastily  open  the  cap  of  a  hot  motor 
vehicle  radiator.  Mr.  Giordano 
recommended  that  the  standard  state 
the  following: 

Any  new  vehicle  sold  in  the  U.S.  with  a 
water-cooled  engine  shall  be  equipped  with 
a  radiator  cap  which  can  automatically  lock 
when  the  coolant  is  at  a  temperature  of  .125 
degrees  F.  or  greater,  thereby  preventing  it 
from  being  turned  open.  The  cap  shall  unlock 
when  the  temperatiu^  of  the  coolant  falls 
below  125  degrees  F.  to  allow  safe  opening. 

In  support  of  his  petition,  Mr.  Giordano 
asserted  the  following — 

(1)  Despite  safety  education  and 
warning  labels,  radiator  cap  scald 
incidents  are  increasing,  and  will 
continue  to  increase  as  vehicle  use  rises. 

(2)  Every  year,  over  100,000  radiator 
cap  scald  incidents  occur  in  the  U.S., 
resulting  in  over  20,000  victims 
requiring  treatment  at  hospital 
emergency  rooms  and  bum  cara 
facilities. 

(3)  Issuing  a  radiator  cap  safety 
regulation  would  result  in  a  significant 
economic  benefit  to  society  by: 


(a)  reducing  medical  costs  in  the 
amount  of  $1,000,000,000  annually  to 
potential  bxun  victims  and  to  the 
general  population  if  potential  bum 
victims  cannot  afford  to  pay  such  costs; 

(b)  reducing  costs  to  domestic 
industry  by  $84,000,000  annually  due  to 
lost  time  from  employee  bumVictims 
seeking  medical  after  care; 

(c)  reiducing  automakers'  product 
liability  insurance  premiums  by  over 
$2,000,000  annually  to  settle  radiator 
cap  injury  claims,  thereby  reducing 
costs  to  the  consumer  for  the  purchase 
of  new  vehicles;  and 

(d)  reducing  product  liability  of 
manufactiu«rs  of  antifreeze,  radiators, 
radiator  caps  and  associated  products. 

Mr.  Giordano  stated  that  the  new  rule 
would  be  appropriate  for  any  motor 
vehicle  that  uses  a  water-cooled  engine 
and  would  be  compatible  with  heat 
storage  battery  technology.  Mr. 
Giordano  also  estimated  that  a  new  mle 
would  not  have  an  adverse  economic 
impact  on  motor  vehicle  manufacturers, 
since  it  would  cost  less  than  15  cents 
per  vehicle  for  manufacturers  to  comply 
if  his  suggested  rule  were  adopted. 

B.  Mr.  Giordano's  Radiator  Cap  Scald 
Incidence  Data 

In  support  of  his  assertion  that  there 
are  over  100,000  scald  incidents 
resulting  bom  radiator  cap  removals 
each  year  in  the  United  States  and  that 
these  incidents  are  increasing,  Mr. 
Giordano  submitted  four  medical 
journal  articles,  and  a  letter  from  the 
Bum  Special  Projects  Coordinator  at  the 
Washington  Hospital  Center  Biun 
Center  in  Washington.  DC.  (The  four 
articles  and  the  letter  may  be  reviewed 
in  the  E>OT  Docket  cited  in  the  heading 
of  this  notice  of  proposed  rulemaking). 

The  most  relevant  and  informative 
article  was  authored  by  Dr.  C.  G.  Ward 
and  Dr.  J.S.  Hammond  of  the  University 
of  Miami  School  of  Medicine  (Ward- 
Hammond  article).  The  article  stated 
that,  during  a  three-year  period  from 
January  1979  throu^  December  1981,  a 
total  of  86  patients  (an  average  of  29  a 
year)  with  radiator-associated  injiuies 
required  hospital  admission  to  the 
University  of  Miami/Jackson  Memorial 
Bum  Center.^  The  article  stated  that 
twice  that  number  of  patients  (an 
average  of  58  per  year)  were  treated,  but 
not  hospitalized,  during  that  three-year 
period  for  radiator-associated  injuries. 

The  Ward-Hammond  article  stated 
that  of  146  treated  injiuies  caused  by 


2  NHTSA  believes  that  cap  and  filler  neck  designs 
are  relatively  unchanged  from  the  time  in  which 
this  and  the  other  medical  journal  articles  were 
written  and  injury  data  were  collected.  For  this 
reason,  we  believe  the  data  and  conclusions  in  the 
articles  are  still  relevant  today. 


radiators,  111  (76  percent)  of  the 
automobiles  involved  were 
manufactured  by  General  Motors.  Other 
automobiles  associated  with  the  radiator 
injuries  were  manufactiu^d  by  Ford  (15 
percent),  Chrysler  (5  percent),  and 
American  Motors  (3  percent).  Radiator 
biuns  from  imported  and  other 
automobiles  resulted  in  one  percent  of 
the  injuries.  The  Ward-Hammond  article 
stated  that,  among  the  General  Motors 
cars  involved,  the  coolant  system  design 
included  an  overflow/reservoir  into 
which  liquid  can  be  added.  The  article 
noted  that  on  General  Motors  cars,  there 
Vasflso  a  cap  on  top  of  the  radiator, 
andme  injured  person  did  not  seem  to 
recognize  the  overflow  reservoir  as  the 
proper  place  to  fill  the  system.  Injury 
was  often  inciured  when  the  person 
opened  the  wrong  cap  and  was  sprayed 
with  super-heated  liquid.  The  article 
further  stated  that,  of  the  General 
Motors  cars,  the  models  most  often 
involved  were  made  between  1970  and 
1975.  The  article  did  not  suggest  any 
design  reasons  for  why  GM  cars  were 
seemingly  overrepresented,  stating:  "It 
is  not  known  if  General  Motors 
automobiles  are  more  often  involved 
because  of  the  design  of  the  cooling 
system  caps,  or  if  their  cars  are  more 
prone  to  overheating  during  normal 
performance."  The  article  stated  that  the 
percentage  of  General  Motors  cars 
among  the  total  automobile  population 
"is  not  known"  and  did  not  bypothestae 
why  MY  1970-75  cars  were  most  often 
involved  in  radiator-associated  injuries 
involving  General  Motors  cars. 

Mr.  Giordano  also  provided  a  May  20, 
1992  letter  bom  Mr.  Mark  S.  Lewis,  MS. 
RRT,  Bum  Special  Projects  Coordinator 
at  the  Washington  Hospital  Center  Biun 
Center,  in  Washington,  D.C.  Mr.  Lewis 
provided  information  on  both  the 
Washington  D.C.  Center  and  a  center  in 
Baltimore,  Maryland.  Mr.  Lewis 
provided  the  following  estimates: 

2.5  million  bum  accidents  occur  each 
year  in  the  United  States. 

70,000  bum-related  injiuies  annually 
will  require  hospitalization. 

21,000  bum-related  injiuies  (30 
percent  of  the  70,000)  will  require  care 
that  can  be  provided  only  by  a  bum 
center. 

In  1987,  scalds  were  14  percent  of  all 
bum  admissions  to  the  Washington 
Bum  Center,  and  20  percent  of  all  bum 
admissions  to  the  Baltimore  Center. 

In  1988,  scalds  were  16  percent  of  all 
bum  admissions  to  the  Washington 
Bum  Center,  and  25  percent  of  all  bum 
admissions  to  the  Baltimore  Center. 

In  1989,  scalds  were  19  percent  of  all 
bum  admissions  to  the  Washington 
Bum  Center;  the  percentage  for  the 
Baltimore  Center  was  unknown. 
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In  1990,  scalds  were  18  percent  of  all 
bum  admissions  to  the  Washington 
BuTQ  Center;  the  percentage  for  the 
Baltimore  Center  was  unknown. 

Approximately  10  percent  of  scald 
injuries  in  the  District  of  Columbia  can 
be  attributed  to  removing  automotive 
radiator  caps. 

Mr.  Lewis  did  not  indicate  whether 
the  scald  and  bum-related  injuries, 
including  those  that  would  require  care 
that  can  only  be  treated  at  a  bum  center, 
were  second  or  third  degree  biuns.  He 
noted  that  the  scald  rates  stated  above 
are  derived  firom  actual  niunbers, 
representing  the  percentage  of  bum 
patient  admissions  and  that  the  scald 
rate  woidd  be  different  if  outpatient 
biuns  were  tabulated.  Mr.  Lewis  further 
noted  that  the  Washington  Hospital 
Center  Bum  Center  receives  a  number  of 
outpatients  who  were  burned  by  hot 
liquid  or  steam  from  an  exploding 
radiator  cap,  and  that  if  these  patients 
were  added  to  the  total  scald  numbers, 
the  inclusion  of  these  additional  victims 
would  probably  raise  the  percentage  of 
scalds  attributable  to  radiator  caps  by  a 
few  percentage  points. 

Mr.  Giordano  also  provided  an  April 
13,  1992  letter  from  Mr.  Peter  A. 
Brigham.  President  of  the  Bum 
Foundation  in  Philadelphia,  PA. 
Writing  in  support  of  standards  for 
safety  locking  radiator  caps,  Mr. 
Brigham  noted  that  the  Bum 
Foundation  maintains  an  injury  cause 
registry.  Five  (unspecified)  biun  centers 
participate  in  this  registry.  Mr.  Brigham 
noted  that  between  one  and  a  half  and 
two  percent  of  the  patients  admitted  to 
a  center  that  participates  in  the  Bum 
Foundation's  registry  were  injured 
when  the  "cap  is  prematurely  opened 
on  a  hot  radiator."  For  patients  injured 
by  a  cap  prematurely  opened  on  a  hot 
radiator,  Mr.  Brigham  stated  that  the 
"average  cost  of  hospital  treatment  for 
the  original  admission  of  these  patients 
is  over  $30,000"  (in  1992  dollars).  Mr. 
Brigham  went  on  to  state: 

If  these  figures  are  a  reasonable 
representation  of  the  national  experience, 
there  are  close  to  400  bum  center  admissions 
each  year  resulting  from  car  radiator  scalds, 
with  total  acute  care  costs  exceeding  $10 
million.  This  figure  of  course  does  not 
include  the  costs  of  outpatient  care,  lost 
wages,  pain  and  suffering,  and  long-term 
disfigurement  suffered  by  these  patients. 
Since  bum  centers  admit  only  one-third  of  all 
severe  bum  patients,  and  several  bums  are 
treated  in  outpatient  settings  for  every  bum 
patient  admitted,  we  project  that  thousands 
more  patients  with  similar  injuries  are 
admitted  to  general  hospitals  or  discharged 
from  hospital  emergency  departments  after 
suffering  less  severe  injuries  involving  the 
same  scenario. 


Mr.  Giordano  also  stated  his  belief 
that  the  adoption  of  a  new  safety 
standard  resulting  in  the  use  of  thermal 
locking  safety  radiator  caps  would 
reduce  medical  costs  by  one  billion 
dollars  aimually,  but  provided  no 
information  in  support  of  this  belief. 
The  Ward-Hammond  article,  however, 
stated  that  the  average  length  of 
hospitalization  for  bum  injuries  was  ten 
days.  Mr.  Giordano  also  provided  no 
cost  data  to  support  his  claim  that  the 
establishment  of  a  new  standard  would 
reduce  by  $84  million  the  costs  to 
domestic  industry  aimually  due  to  lost 
time  from  employee  bum  victims 
seeking  medical  care.  Although  the 
Ward-Hammond  article  stated  that  a 
work  loss  of  two  to  four  weeks  was 
typical  for  their  study  group,  the  article 
did  not  convert  this  loss  into  dollar 
figures.  Mr.  Giordano  also  provided  no 
data  to  support  his  claim  that 
automakers'  product  liability  insurance 
premiimis  would  be  reduced  by  $2 
million  aimually  to  settle  radiator  cap 
injury  claims. 

C  NHTSA's  Analysis  of  Injury  Data 
From  Mr.  Giordano 

After  carefully  reviewing  the 
submitted  information,  we  concluded 
that  Mr.  Giordano's  data  did  not  support 
his  contentions  that  over  100,000 
radiator  cap-related  scald  injuries  occur 
annually  in  the  United  States,  and  that 
radiator  cap-related  scald  injuries  were 
increasing.  We  also  saw  no  information 
that  supported  Mr.  Giordano's  claims  of 
significant  economic  benefits  to  society 
of  more  than  a  billion  dollars  in  reduced 
medical  costs. 

We  were  concerned,  however,  that  we 
could  find  no  data  that  would  either 
support  or  refute  the  allegation  that  each 
year  20,000  victims  required  treatment 
in  hospital  emergency  rooms  and  bum 
care  facilities  and  that  radiator  cap- 
related  scald  injuries  were  increasing. 
Our  review  of  highway  safety  literature, 
including  the  National  Safety  Council's 
"Accident  Fact"  publication,  did  not 
provide  useful  information  on  the  total 
annual  number  of  radiator  cap-related 
scald  incidents.  We  could  not  obtain 
usefiil  data  frtim  automotive  product- 
related  injury  incidents  tracked  by  the 
U.S.  Consumer  Product  Safety 
Commission  (CPSC)  in  the  1970's  and 
1980's. 

In  order  to  more  fully  examine  the 
issues  raised  in  his  petition,  we  issued 
a  letter  on  March  23, 1993,  granting  Mr. 
Giordano's  petition  for  rulemaking. 

IV.  June  1993  Request  for  Comment  and 
Public  Comments  in  Response 

In  order  to  obtain  information  to 
assess  the  validity  of  the  assertions  in 


Mr.  Giordano's  petition,  we  published  a 
"Request  for  Comments"  document  in 
the  Federal  Register,  requesting 
comment  on  the  feasibility  of  and 
necessity  for  mlemaking  to  prevent 
scald  injuries  by  requiring  thermal 
locking  radiator  caps  or  other  devices  on 
motor  vehicles  with  water-cooled 
engines.  Qune  10, 1993;  58  FR  32504.) 
In  the  notice,  NHTSA  asked  for  data  that 
would  assist  the  agency  in  determining 
the  validity  of  Mr.  Giordano's  claims. 
NHTSA  specifically  asked  the  public  for 
comment  on  the  following  seven  issues: 

1.  Is  accidental  scalding  from  sudden 
removal  of  the  radiator  cap  from  an 
overheated  motor  vehicle  engine  a 
significant  national  safety  problem? 

2.  What  information  is  available 
regarding  the  number  and  seriousness  of 
accidental  scaldings  from  overheated 
radiators? 

3.  Would  thermal  locking  radiator 
caps  that  automatically  lock  when  the 
coolant  temperature  reaches  125  degrees 
Fahrenheit  and  unlock  when  the  coolant 
temperature  falls  below  125  degrees 
Fahrenheit  significantiy  reduce  the 
number  of  accidental  scaldings  that 
result  from  removing  the  radiator  caps 
&t>m  overheated  engines? 

4.  If  125  degrees  Fahrenheit  is  either 
too  high  or  too  low  as  the  proper 
temperature  to  lock/unlock  the  radiator 
cap,  what  would  be  the  proper 
temperature? 

5.  Are  there  other  technologies 
currenUy  available  or  imder 
development  that  would  be  helpful  in 
reducing  accidental  radiator  scaldings? 

6.  If  NHTSA  proposed  a  new  FMVSS 
requiring  thermal  locking  safety  radiator 
caps  or  similar  devices: 

a.  Should  such  devices  be  required  on 
all  vehicles  with  water-cooled  engines 
or  just  certain  ones? 

b.  Should  such  devices  be  required  on 
all  new  motor  vehicles? 

c.  Would  redesign  of  cuirentiy- 
designed  cooling  systems  be  necessary? 

d.  What  notices  or  warnings  could  or 
should  be  posted  on  new  radiator  caps 
cautioning  people  not  to  try  to  remove 
the  cap  when  the  engine  is  hot? 

7.  What  actions,  or  products,  such  as 
two-step  caps,  overflow  reservoirs, 
pressure  relief  valves,  etc.  are  currently 
utilized  by  manufacturers  to  prevent 
radiator  cap  scald  incidents?  Are  some 
products  or  designs  iQore  effective  than 
others  in  that  regard? 

We  received  18  comments  in 
response.  Ten  of  the  comments  were 
from  automobile  manufactiuers  and  one 
of  their  trade  associations.  Five  of  the 
comments  were  from  truck 
manufacturers  and  their  trade 
association  or  the  trucking  industry. 
Two  comments  were  from  radiator  cap 
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inventors  or  manufacturers.  Finally,  one 
comment  was  from  a  mechanical 
engineering  firm. 

The  public  comments  did  not  provide 
information  that  established  a  safety 
need  to  commence  a  rulemaking  to 
establish  a  ssifety  standard  for  thermal 
locking  radiator  caps  or  other  devices  on 
motor  vehicles  with  water-cooled 
engines  to  prevent  scald  injuries,  nor 
did  they  show  that  there  was  not  any 
safety  problem. 

In  their  comments,  most  of  the 
automobile  manufacturers  did  not 
support  a  radiator  cap  standard.  Jaguar 
Cars  Ltd.  proposed  as  a  possible 
solution,  a  radiator  locking  cap  that 
would  "allow  the  release  of  pressure 
and  coolant  at  a  specified  maximum  rate 
to  a  safe  position  imder  the  vehicle  until 
the  system  reaches  a  safe  state."  Ford 
Motor  Company  commented  that  the 
relevant  consideration  is  the  coolant 
system  pressure,  not  coolant  system 
temperature,  and  stated:  "We  firmly 
believe  that  controlling  the  cooling 
system  pressure  and  proper  relief  of  that 
pressure  at  cap  removal  is  the  key  to 
providing  our  customers  with  a  safe, 
efficient  cooling  system."  The  trade 
association  then  named  the  American 
Automobile  Manufacturers  Association 
(AAMA)  (whose  comments  General 
Motors  Corporation  joined  in  drafting) 
stated  that  although  it  did  not  see  an 
immediate  need  for  regulation,  it 
appeared  that  the  venting  of  cooling 
system  pressure  prior  to  complete 
radiator  cap  removal  is  the  most 
effective  and  practical  means  of 
reducing  accidental  spills.  The  AAMA 
also  estimated  that  the  cost  of  a  thermal- 
locking  radiator  cap  was  close  to  $.50. 

The  commenters  from  truck 
manufacturers  and  the  trucking  industry 
did  not  see  a  significant  problem  of 
scalds  and  bums  sustained  in  the 
removal  of  radiator  caps.  The  American 
Trucking  Associations  suggested  that 
any  NHTSA-collected  radiator  cap 
injury  data  be  used  to  separately 
document  injuries  attributed  to  trucks 
and  buses  from  those  resulting  from 
passenger  cars. 

Two  radiator  cap  manufacturers  also 
commented.  One  inventor  suggested 
that  we  require  his  company's  radiator 
cap,  which  contains  a  heat  resistant 
handle.  Stant  Manufacturing  Inc.,  a 
manufacturer  of  radiator  caps  for 
vehicle  manufacturers  and  for 
aftermarket  use,  also  commented.  Stant 
stated  that  after  reviewing  its  customer 
complaint  files  and  product  litigation 
files,  it  foimd  fewer  than  five  reported 
radiator  cap  scald  incidents  per  year. 


Stant  discussed  its  safety  radiator  cap 
that  uses  the  trademark  "LEV-R- 
VENT,"  which  features  a  lever  on  the 
cap,  providing  a  means  of  releasing 
system  pressure  through  the  overflow. 
Stant  concluded  by  offering  its  opinion 
that  rulemaking  on  new  vehicles  will 
produce  no  measurable  safety  effect  for 
at  least  10  years  after  implementation, 
based  on  typical  overheating  complaint 
patterns. 

V.  July  1993  Agreement  With  Consumer 
Product  Safety  Commission  for  More 
Research 

A.  Using  CPSC  Data  To  Determine  a 
Need  for  Safety 

In  1993,  we  changed  the  status  of 
action  on  Mr.  Giordano's  petition  from 
the  "mlemaking  phase"  to  the  "research 
phase."  To  gather  more  data  on  the 
extent  of  scalds  and  other  injuries 
resulting  from  radiator  cap  incidents, 
we  entered  into  an  interagency 
agreement  with  the  Consumer  Product 
Safety  Commission  (CPSC)  in  July  1993 
to  collect  radiator  cap-related  injury 
data  by  using  the  CPSC's  National 
Electronic  Injury  Surveillance  System 
(NEISS).  NEISS  is  a  CPSC-operated 
national  probability  survey  of  hospital 
emergency  departments  that  monitors 
consumer  products  involved  in  injury- 
producing  incidents.  NEISS  enables 
CPSC  to  make  national  estimates  of  the 
number,  type  and  severity  of  injuries 
associated  with  specific  consumer 
products.  NEISS  is  a  three-level  system 
for  collection  of  consumer  product- 
related  injury  data  from  a  current 
sample  of  91  of  the  6,127  hospitals 
nationwide  with  at  least  six  beds  that 
provide  emergency  care  24  hours  a  day. 
The  three  levels  of  NEISS  data 
collection  are:  surveillance  of 
emergency  room  injuries;  follow-up 
telephone  interviews  with  injured 
persons  or  witnesses;  and  more 
comprehensive,  on-site  investigations 
with  injured  persons  and/or  witnesses. 
One,  two,  or  three  levels  of  data 
collection  are  used  by  the  CPSC  as 
primary  data  collection  tools. 

Injury  data  were  collected  by  CPSC 
from  October  1,  1993  to  September  30, 
1994.  The  CPSC's  data  collection  effort 
was  completed  and  the  resulting  data 
were  delivered  to  the  NHTSA's  National 
Center  for  Statistics  and  Analysis 
(NCSA)  in  early  1995. 

B.  Results  of  the  CPSC  Data  Collection 
Effort 

In  November  1997.  the  NCSA 
published  a  technical  report,  DOT  HS 


808  598,  titled  "Injuries  Associated  with 
Specific  Motor  Vehicle  Hazards: 
Radiators, batteries,  Power  Windows, 
and  Power  Roofs"  (available  for  review 
in  the  DOT  Docket  cited  in  the  heading 
of  this  notice  of  proposed  rulemaking) 
that  compiled  the  data  fttim  the  CPSC's 
injury  data  collection  effort.  The 
technical  report  includes  estimates  of 
the  number  of  persons  injured  as  a 
result  of  incidents  involving  motor 
vehicle  radiators. 

From  October  1, 1993  through 
September  30, 1994  (the  period  of  the 
study),  an  estimated  19,638  persons 
were  injured  nationwide  as  a  result  of 
incidents  involving  motor  vehicle 
radiators.  Of  the  19,638  persons,  about 
77  percent  (15,118  out  of  19,638)  were 
injured  as  a  result  of  activities 
associated  with  the  radiator  cap.  Almost 
73  percent  of  the  radiator  cap  injuries 
(11,024  out  of  15,118)  resulted  from 
removing  or  attempting  to  remove  the 
cap  from  the  radiator.  Twenty  five 
percent  of  the  radiator  cap  injuries 
(3,794  out  of  15,118)  were  described  as 
resulting  from  the  radiator  cap 
"exploding,"  i.e.,  the  cap  being  ejected 
or  dislodged  from  the  neck  of  the 
radiator  in  some  way.  These  situations 
mainly  involved  stationary  vehicles. 
However,  when  the  vehicle  was  moving, 
vehicle  movement,  coupled  with 
excessive  radiator  pressure,  may  have 
contributed  to  the  incidence  of  radiator 
cap  ejection.  The  remaining  2  percent  of 
the  radiator  cap  injuries  (330  out  of 
15,118)  occurred  while  persons  were 
attempting  to  put  the  cap  on  the 
radiator,  or  because  a  loose,  untightened 
or  badly  fitting  cap  allowed  the  radiator 
to  boil  over. 

Regarding  the  types  of  vehicles  in 
which  the  radiator  cap  injuries  were 
incurred,  passenger  cars  represented  91 
percent  of  the  cases,  pickup  trucks 
approximately  7  percent  of  the  cases, 
and  trucks  and  vans  comprised  the 
remaining  cases.  As  for  the  model  years 
of  the  vehicles  involved,  65  percent  of 
the  motor  vehicles  were  1980-89  model 
years,  with  52  percent  of  these  being 
model  years  1980-84.  About  26  percent 
of  the  incidents  involved  1975-79 
models,  about  8  percent  involved 
models  older  than  1975,  and  less  than 
1  percent  involved  newer  vehicles,  i.e., 
model  years  1990-94.  The  following 
table  provides  information  (by  vehicle 
model  year)  on  persons  injured  by 
motor  vehicle  radiator  caps. 
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Radiator  Cap-Related  Injuries  During  FY  1994 

[By  Model  Year  (MY)  of  the  Motor  Vehicles  Involved) 


MY 

PrB-1975 

1975-1979 

1980-1984 

1985-1989 

1990-1994 

All  MYs 

Radiator  Cap  Injuries 

1.228 
8 

3.893 
26 

5,143 
34 

4.728 
31 

126 
1 

15,118 
100 

Percent  of  Total  

The  small  number  of  injuries  (1 
percent)  for  MY-1 990-1 994  vehicles 
appears  anomalous.  We  are  not  certain 
how  to  account  for  the  small  number  for 
MY  1990-1994.  One  possible 
explanation  is  that  these  newer  vehicles 
experienced  fewer  mechanical  failures 
overall,  including  fewer  problems  with 
engine  and  coolant  reservoir 
overheating  and  fewer  malfunctioning 
radiator  caps.  Also,  not  all  MY  1994 
vehicles  were  taken  into  account 
because  the  CPSC  data  collection  period 
ended  in  September  1994,  by  which 
time  not  all  MY  1994  vehicles  were  sold 
and  on  the  road.  We  are  not  aware  of 
any  industry-wide  coolant  system 
design  changes  introduced  around  1990 
that  would  have  significantly  affected 
the  number  of  radiator-related  injiuies. 

Scalding  from  hot  radiator  fluid  or 
steam  released  from  the  radiator  injured 
almost  91  percent  of  those  whose 
injuries  involved  radiator  caps.  The 
face,  including  eyes  and  nose,  was  the 
most  severely  injured  body  region  for 
nearly  38  percent  of  the  persons  whose 
injuries  involved  radiator  caps,  followed 
by  the  lower  arm  (26  percent)  and  upper 
trunk  (18  percent).  Approximately  88 
percent  of  the  persons  whose  injuries 
involved  radiator  caps  had  moderately 
severe  injuries,  primarily  first  and/or 
second  degree  scalds  that  did  not 
generally  require  hospitalization.  Nearly 
10  percent  of  the  injured  were  so 
seriously  injured  that  they  required 
hospitalization.  The  remaining  persons, 
about  3  percent,  received  minor  injuries. 

VI.  1998  Hospitalization  Data  From 
Two  Regional  Bum  Centers 

In  1998.  NHTSA  received  updated 
data  from  the  Johns  Hopkins  University 
Baltimore  Regional  Bum  Center  (Johns 
Hopkins)  and  the  University  of 
California  San  Diego  Regional  Bum 
Center  (UCSD),  reporting  about  persons 
scalded  badly  enough  from  interactions 
with  motor  vehicle  radiator  caps  to 
require  hospitalization.  (Full  details  of 
the  Johns  Hopkins  and  UCSD  data  may 
be  reviewed  in  NHTSA's  Regulatory 
Analysis  of  "FMVSS  No.  107  Radiator 
and  Reservoir  Pressure  Caps  Motor 
Vehicle  Coolant  System  Venting", 
available  in  the  DOT  Docket  cited  in  the 
heading  of  this  notice.) 


Johns  Hopkins  provided  us  with  data 
about  a  total  of  48  patients  who  were 
admitted  with  scald  bums  frtim  radiator 
caps  during  the  period  July  1, 1987  to 
June  30, 1998,  and  who  required  an  in- 
patient stay  at  its  institution.  The  data 
included  the  following  information 
about  its  patients:  admission  by  year 
and  month;  age;  gender;  total  body 
surface  area  (TBS A)  burned,  as  a 
percentage  of  the  entire  body;  severity  of 
bum  (i.e.,  first,  second,  or  third  degree); 
hospital  length  of  stay  (in  days);  total 
number  of  surgical  procedures  for  skin 
grafting;  total  hospital  room  charges. 
There  were  roughly  the  same  number  of 
admissions  per  year  (five  to  six)  for  the 
years  1988  through  1995.  From  1996 
through  1998,  two  or  three  patients  per 
year  were  admitted.  There  were  40  male 
patients  and  8  female  patients  ranging 
in  age  bom  less  than  one  year  old  to  86 
years.  (The  less  than  one  year  old  infant 
was  held  by  a  person  opening  a  radiator 
cap  that  ejected  hot  fluids.  The  86  year 
old  was  a  female.)  Nearly  half  of  the 
patients  were  between  16  and  35  years 
of  age. 

The  UCSD  provided  us  with  data  on 
8  patients  admitted  with  scald  bum 
injiu-ies  from  radiator  incidents  for  the 
period  January  1996  to  August  1997. 
There  were  five  males  and  three 
females,  ranging  in  age  from  29  to  56 
years  of  age.  The  patients  were 
hospitalized,  on  average,  for  6  days. 

We  used  the  Johns  Hopkins  and 
UCSD  data  to  project  an  estimated 
national  average  of  burn  center  patients 
by  calculating  the  estimated  annual 
national  average  number  of  patients 
within  the  Baltimore  primary 
metropolitan  statistical  area  (PMSA)  and 
San  Diego  metropolitan  statistical  area 
(MSA)  and  applying  a  factor  to  reach  a 
national  estimate.  The  number  of 
patients  (48)  reported  to  be  admitted  by 
Johns  Hopkins  from  July  1,  1987  to  June 
30,  1998  was  applied  to  the  1998 
estimated  population  of  the  Baltimore 
PMSA  (from  which  most  of  the  cases 
came)  of  2.475,000.  and  the  estimated 
national  population  for  1998  of 
270,116,000  (based  on  data  bom  the 
Statistical  Abstract  of  the  United  States, 
1998,  U.S.  Census  Bureau,  the  Official 
Statistics,  September  16, 1998.) 
Applying  the  bum  incidence  of  the 
Baltimore  PMSA  to  the  national 


population  resulted  in  an  estimated  11- 
year  total  of  5,239  scald  burns  bom 
radiator  caps,  or  an  estimated  476 
radiator  cap  scald  cases  annually 
throughout  the  United  States  requiring 
bum  center  hospitalization. 

We  also  examined  UCSD  data  for  the 
20-month  period  from  January  1996  to 
August  1997,  and  made  another 
estimate  of  the  national  incidence  of 
radiator  cap  scald  injuries  requiring 
hospitalization.  We  used  UCSD's  eight 
reported  radiator  scald  injuries  during 
this  period  requiring  hospital  stays  and 
applied  it  to  the  estimated  1998 
population  for  the  San  Diego  MSA  of 
2,723,000.  We  then  projected  the  scald 
bum  hospitalization  incidence  from  the 
San  Diego  MSA  to  the  national 
population,  and  arrived  at  an  estimated 
annual  national  incidence  of  radiator 
cap  scald  bum  hospitalization  of  476 
cases,  the  same  number  derived  from 
the  Johns  Hopkins  data. 

Therefore,  oased  on  the  estimates 
from  the  Johns  Hopkins  University 
Baltimore  Regional  Bum  Center  and  the 
University  of  California  San  Diego 
Regional  Burn  Center,  we  project  a 
national  annual  average  of  476  radiator 
scald  cases  requiring  bum  center  in- 
patient hospitalization. 

The  Johns  Hopkins  and  UCSD  data, 
used  to  project  an  estimated  476 
radiator  scald  hospitalizations  per  year, 
do  not  give  a  complete  picture  of  the 
extent  of  injury  to  the  American  public 
resulting  bom  opening  a  radiator  cap  or 
pressurized  coolant  reservoir  cap  on 
systems  under  high  temperatiue  and 
pressure.  Since  the  Johns  Hopkins  and 
UCSD  data  are  limited  to  injuries 
serious  enough  to  require 
hospitalization,  the  data  did  not  provide 
any  estimates  of  how  often  people 
scalded  by  interactions  with  radiators 
were  treated  at  hospital  emergency 
rooms,  doctors'  offices  or  clinics,  or  had 
other  medical  treatment  that  did  not 
involve  hospitalization. 

Vn.  Notice  of  Proposed  Rulemaking 

A.  CPSC  and  Other  Data  Show  a  Safety 
Need  To  Regulate  Caps 

The  CPSC's  NEISS  data  showed  that, 
in  the  United  States  from  October  1, 
1993  to  September  30, 1994,  an 
estimated  15,118  persons  were  injured 
(i.e.,  received  scald  burns  extensive 
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enough  to  require  treatment  in  hospital 
emergency  rooms)  as  a  result  of 
activities  relating  to  radiator  caps.  After 
reviewing  Technical  Report  DOT  HS 
808  598  "Injuries  Associated  With 
Specific  Motor  Vehicle  Hazards: 
Radiators,  Batteries.  Power  Windows 
and  Power  Roofs,"  and  the  1998 
updated  data  from  Johns  Hopkins 
University  Baltimore  Regional  Bum 
Center  and  the  University  of  Califomia 
San  Diego  Regional  Bum  Center,  we 
have  tentatively  concluded  that  the 
problem  of  removing  a  radiator  cap  bom 
a  hot  radiator  or  a  reservoir  cap  from  a 
coolant  reservoir  system  under  pressure 
has  not  been  solved  by  the  automotive 
industry  as  the  agency  had  hoped  when 
it  suspended  radiator  cap  rulemaking  in 
January  1972.  NHTSA  therefore 
tentatively  concludes  that  there  is  a 
safety  need  to  establish  a  new  Federal 
motor  vehicle  safety  standard  to  regulate 
radiator  and  coolant  reservoir  cap 
performance. 

B.  Major  Provisions  of  the  Proposed 
Standard 

The  following  summarizes  the  major 
provisions  of  NHTSA's  proposed 
standard  on  radiator  caps  and  reservoir 
caps: 

1 .  The  New  Standard  Would  Apply  to 
New  Motor  Vehicles  4,536  Kg  (10,000 
Pounds)  GVWR  or  Less 

If  made  final,  the  standard  would 
apply  to  new  motor  vehicles  (except 
trailers  and  motorcycles)  with  a  gross 
vehicle  weight  rating  of  4536  kg  (10,000 
pounds)  or  less  with  liquid-based 
engine  cooling  systems  and  with 
reservoir  caps  on  pressurized  coolant 
reservoir  tcuiks  or  with  radiator  caps. 
However,  the  new  standard  would  not 
require  vehicles  to  have  reservoir  caps 
or  radiator  caps. 

If  such  new  vehicles  have  either 
reservoir  caps  for  pressurized  coolant 
reservoir  tanks  or  radiator  caps,  the 
vehicles  must  be  designed  to 
accommodate  both  original  equipment 
and  replacement  radiator  caps  or 
reservoir  caps  that  meet  the  new 
standard.  Customers  could  tell  whether 
a  new  vehicle  meets  the  standard  or  not 
because  vehicles  that  meet  the  new 
standard  would  have  radiator  or 
reservoir  caps  with  "DOT"  markings  on 
them.  Each  radiator  cap  and  each 
reservoir  cap  that  meets  the  new 
standard  would  be  marked  with  "DOT" 
and  the  manufacturer's  maximum 
pressiu^  rating  for  the  cap. 


2.  The  New  Standard  Would  Apply  to 
Original  Equipment  Caps  and 
Replacement  Caps 

The  new  standard  would  apply  to 
original  caps  on  new  vehicles 
manufactured  after  the  effective  date  of 
the  new  standard  and  to  replacement 
caps  intended  for  use  on  those  vehicles. 

3.  Performance  Requirements  for  Caps 

For  the  vehicles  subject  to  the 
standard,  we  would  require  that  when 
correctly  fitted,  the  caps  lock  and 
remain  locked  when  the  radiator  or 
cooling  reservoir  system  is  at  and  above 
14  kilopascals  (kPa)  or  2  psi.  Since  the 
pressure  would  be  the  same  throughout 
the  system,  we  propose  that  the  pressure 
be  measured  at  the  cap.  We  would 
further  require  that  when  the  radiator  or 
reservoir  cooling  system  pressure  drops 
below  14  kPa.  and  the  cap  unlocks, 
thereby  becoming  removable,  the  cap 
may  be  removable  only  if  it  is  subjected 
to  a  particular  motion  or  series  of 
motions.  The  cap  on  a  coolant  reservoir 
system  must  be  designed  so  that  it  is 
necessary  to  rotate  them 
counterclockwise  in  order  to  remove 
them.  In  addition,  we  propose  that,  to  be 
removed,  the  cap  on  a  radiator  must  first 
be  pushed  down  towards  the  radiator, 
and  then  rotated  counterclockwise. 
Because  most  people  are  familiar  with 
these  motions  from  previous  experience 
with  child-proof  caps  on  bottles,  most 
radiator  caps  and  many  pressurized 
reservoir  caps,  we  tentatively  conclude 
that  labels  or  instructions  would  not  be 
necessary  to  inform  people  how  to 
remove  the  radiator  cap.  Nevertheless, 
we  request  comments  on  this  point. 

4.  Manually  Operated  Pressure  Release 
Mechanism  on  the  Vehicle 

We  further  propose  that,  at  the  option 
of  the  vehicle  manufacturer,  a  manually 
operated  pressure  release  mechanism 
may  be  provided  on  the  cooling  system 
of  a  new  motor  vehicle  subject  to  the 
standard.  We  do  not  propose  to  specify 
the  location  on  the  vehicle  for  the 
pressure  release  mechanism  (e.g..  lever), 
but  would  specify  that  the  vehicle  on 
which  the  venting  would  be  provided 
must  have  a  venting  outlet  that  directs 
the  venting  of  any  liquid  or  gas 
downward  and  toward  the  center  of  the 
vehicle.  Requiring  that  the  venting  be  so 
directed  would  reduce  the  likelihood  of 
the  liquid  or  gas  contacting  the  person 
operating  the  manual  pressure  release 
mechanism.  This  would  not  only 
prevent  the  venting  liquid  or  steam  from 
spraying  toward  a  person's  face,  hands 
or  upper  body,  but  would  also  reduce 
the  likelihood  that  a  person's  feet  or  legs 
would  be  sprayed. 


5.  Manually  Operated  Pressure  Release 
Mechanism  on  the  Cap 

We  also  propose  that  cap 
nianufact\irers  not  be  limited  simply  to 
manufacture  caps  that  lock  above  14 
kPa,  but  may  also  manufacture 
replacement  radiator  or  coolant 
reservoir  caps  (which  would  have  to 
lock  under  any  pressure  above  14  kPa) 
with  a  manually-operated  pressure 
release  mechanism  incorporated  into 
the  cap  to  reduce  the  cooling  system 
pressure  below  14  kPa.  This  manually 
operated  pressure  release  mechanism 
would  permit  fluid  to  flow  from  the 
radiator  or  coolant  reservoir  system, 
thereby  reducing  the  pressure  in  the 
system  faster  than  would  occur  through 
normal  cooling  of  the  system.  Thus, 
there  would  be  no  need  to  wait  for  an 
extended  period  of  time  before  the 
radiator  cgp  or  the  coolant  reservoir  cap 
could  be  removed.  We  propose  to 
require  that  the  fluids  released  by  the 
operation  of  a  pressure  release 
mechanism  be  directed  downward  and 
toward  the  center  of  the  vehicle.  This 
requirement  is  intended  to  reduce  the 
likelihood  of  hot  liquids  or  gases 
contacting  a  person  operating  the 
mechanism  and  also  limit  their  contact 
with  individuals  standing  next  to  the 
vehicle.  The  mechanism  (e.g.,  lever)  to 
control  venting  may  be  located  on  the 
radiator  cap  or  the  reservoir  cap. 
However,  to  prevent  operation  of  the 
mechanism  from  venting  the  system  in 
any  manner  or  location  that  would 
injure  the  person  actuating  it.  the  vented 
fluids  would  not  be  permitted  to  vent  or 
leak  through  the  cap  itself. 

As  is  the  case  for  the  manually 
operated  pressure  release  mechanism 
for  the  vehicle,  we  propose  that  the 
standard  specify  that  the  venting  outlet, 
connected  to  the  radiator  or  its  cap  or 
coolant  reservoir  or  its  cap,  direct  the 
venting  of  the  fluids  downward  and 
toward  the  center  of  the  vehicle.  This 
should  have  the  effect  of  preventing 
venting  liquid  or  steam  from  spraying 
toward  a  person's  face,  hands  or  upper 
body,  and  reducing  the  likelihood  of 
venting  onto  the  ground  in  such  a  way 
that  a  person's  feet  or  legs  would  be 
sprayed. 

Our  reasons  for  proposing  each  of 
these  provisions  are  described  below. 

C.  Why  We  Propose  Applying  the  Rule 
Only  to  Vehicles  4,536  Kg  (10.000 
Pounds)  GVWR  or  Less 

In  the  one-year  period  studied,  fiscal 
year  1994,  the  CPSC's  NEISS  data  files 
docimient  only  one  hot  radiator  fluid 
scald  injury  botn  a  motor  vehicle  with 
a  GVWR  over  4,536  kg  (10.000  pounds). 
We  have  no  information  explaining  why 
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such  a  low  incidence  rate  was 
dociunented  for  vehicles  over  4,536  kg 
(10.000  pounds)  GVWR.  However,  since 
there  does  not  appear  to  be  a  safety  need 
to  regiilate  them,  we  are  not  proposing 
to  include  vehicles  over  4,536  kg  GVWR 
in  this  rule. 

We  are  also  not  proposing  that 
motorcycles  be  included  in  this  rule 
because  we  do  not  have  any  data 
showing  that  removing  radiator  caps  on 
very  hot  motorcycle  systems  is  a  safety 
problem.  As  stated  earlier,  when  the 
Q*SC's  injury  data  collection  effort  was 
reviewed  to  determine  the  types  of 
vehicles  in  which  the  radiator  cap 
injuries  were  inciured,  we  found  that 
passenger  cars  represented  91  percent  of 
the  cases,  pickup  trucks,  approximately 
7  percent  of  the  cases,  and  trucks  and 
vans,  the  remaining  cases. 

We  welcome  any  information  or  data 
that  would  show  whether  removing 
radiator  caps  on  very  hot  motorcycle 
systems  or  very  hot  systems  on  vehicles 
that  have  a  GVWR  over  4,536  kg  is  a 
safety  problem.  If  anyone  has 
information  showing  that  there  is  a 
potential  for  scald  injuries  with 
removing  cooling  system  caps  on 
motorcycle  cooling  systems  or  removing 
cooling  system  caps  on  vehicles  over 
4.536  kg  GVWR,  we  request  that  that 
person  also  submit  suggestions  about 
requirements  and  test  procedures  for 
removing  radiator  caps  and  coolant 
reservoir  caps  from  motorcycles  or 
vehicles  over  4,536  kg  GVWR. 

D.  Why  We  Propose  a  Standard  Based 
on  Pressure,  Not  Temperature 

Mr.  Giordano  had  suggested  requiring 
all  new  vehicles  to  be  equipped  with  a 
radiator  cap  that  automatically  locks 
when  the  coolant  is  at  a  temperature  of 
125  degrees  Fahrenheit  (51.6  degrees 
Celsius)  or  greater.  For  the  following 
reasons,  we  tentatively  conclude  that 
the  locking  requirement  for  caps  should 
be  based  on  pressure,  instead  of 
temperatiu^.  Although  the  temperature 
of  fluid  in  the  radiator  is  related  to  the 
safety  problems  addressed  by  this 
proposal,  we  believe  the  more  important 
safety  consideration  in  providing  a 
solution  to  radiator-related  scalds  is  the 
pressure  in  the  coolant  system.  If  there 
is  little  pressure  to  force  liquid  or  steam 
up  when  the  cap  is  removed,  the  risk  of 
hot  scalding  fluid  or  steam  being  ejected 
from  the  radiator  filler  neck  or  coolant 
system  reservoir  would  be  essentially 
eliminated.  Also,  ambient  temperature 
imder  the  hood  of  a  vehicle  without  the 
engine  running  could  approach  125 
degrees  Fahrenheit  (51.6  degrees 
Celsius)  during  the  hot  poft  of  a  summer 
day  in  many  States  in  the  southern  tier 
of  the  United  States.  Thus,  adopting  Mr. 


Giordano's  suggestion  might  result  in 
persons'  not  being  able  to  add  radiator    ' 
fluid  (because  of  a  locked  cap)  in 
circumstances  in  which  there  is  no 
danger  of  hot  liquid  or  steam  being 
ejected  from  the  coolant  system  during 
cap  removal. 

It  should  also  be  noted  that  a  thermal 
locking  cap  could  be  defeated  by 
placing  cold  material  on  the  cap.  This 
could  cause  localized  cooling  and  allow 
the  cap  to  be  released  while  the  cooling 
system  remains  hot  and  pressured. 

In  order  to  determine  the  pressure  at 
(or  above)  which  caps  should  lock  in 
order  to  prevent  motorists  from  being 
scalded,  NHTSA's  Vehicle  Research  and 
Test  Center  (VRTC)  in  East  Liberty,  Ohio 
conducted  tests  that  measured  various 
radiator  pressures,  and  observed  the 
amount  of  fluid  that  was  released  at 
each  of  these  pressings  when  the  caps 
were  removed.  VRTC  performed  14 
radiator  pressure  release  tests  using  a 
1988  Ford  Mustang.  The  tests  were 
performed  by  running  the  engine  until 
it  attained  its  full  operating  temperature 
and  pressure.  The  engine  was  then 
turned  off  and  the  length  of  time 
required  for  the  pressure  in  the  cooling 
system  to  drop  to  specified  pressure 
levels  was  recorded. 

The  highest  pressure  achieved  diuing 
the  tests  was  15.3  psi.  The  time  required 
for  the  pressure  to  drop  from  15.3  psi  to 
3  psi  was  22  minutes,  30  seconds. 
Dvuing  these  tests,  the  radiator  cap  was 
removed  when  the  pressure  was 
measured  at  1,  2,  3,  4,  5  and  6  psi.  The 
discharge  of  fluid  fit)m  the  radiator 
when  the  cap  was  removed  at  each  of 
those  pressure  levels  was  dociunented 
by  the  use  of  a  video  camera.  Nine  tests 
were  performed  with  a  full  radiator. 
Five  tests  were  performed  with  1500 
milliliters  of  fluid  removed  irom  the 
radiator.  The  videotape  showed  that 
after  radiator  cap  removal,  the  least 
amount  of  fluid  was  released  when  the 
radiator  pressure  was  at  1  and  2  psi. 
Dociunentation  of  the  VRTC  testing  has 
been  placed  in  the  DOT  Docket  cited  in 
the  heading  of  this  notice. 

While  we  believe  the  safest  cap  would 
be  one  that  locks  at  the  lowest  pressure, 
data  bom  a  1994  Stant  Manufacturing, 
Inc.,  pressure  cooling  system  tester 
manual  indicate  the  manufacturing 
parameters  of  the  compression  spring 
used  in  some  Stant  radiator  caps 
include  a  tolerance  of  plus  or  minus  one 
poimd.  It  therefore  appears  that  any 
proposed  cap  locking  pressure  would  be 
limited  by  the  tolerance  of  the 
compression  spring  used  in  the  cap.  We 
believe  that  in  order  to  reduce  tolerance, 
a  more  costly  spring  would  have  to  be 
used.  Weighing  the  need  for  safety 
against  a  desire  to  minimize  the  costs  of 


this  rulemaking  on  manufacturers,  we 
propose  that  the  cap  locking  pressiu^  be 
established  at  14  kPa  (2  psi)  or  more. 

E.  Performance  Requirements  for 
Radiator  Caps  and  Reservoir  Caps 

We  are  seeking  public  comment  on 
whether  to  establish  two  separate  safety 
requirements  governing  the  removal  of 
radiator  caps.  The  first  requirement 
(which  would  be  applicable  to  both 
radiator  and  coolant  reservoir  caps) 
would  be  that  the  cap  lock  and  remain 
locked  at  or  above  a  pressure  of  14  kPa 
or  2  psi.  The  proposal  would  not 
preclude  any  cap  or  vehicle 
manufacturer  bom  producing  a  cap  that 
locks  at  pressures  below  14  kPa.  The 
second  requirement  (applicable  only  to 
radiator  caps)  would  be  that  even  when 
the  pressure  is  at  or  below  that  pressiu«, 
the  cap  shall  not  be  removable  by 
rotation  only.  Radiators  would  be 
required  to  be  designed  so  that  removal 
of  a  cap  would  be  possible  only  by 
simultaneously  pressing  down  on  the 
cap  and  rotating  it  counterclockwise. 
We  are  seeking  comment  on  requiring 
this  two-motion  process  because  it 
might  help  to  reduce  injuries  associated 
with  cap  removal  when  the  radiator 
contents  are  not  quite  hot  enough  to 
create  the  pressure  necessary  for  the  cap 
to  lock. 

As  a  result  of  the  1967  Advance 
Notice  of  Proposed  Rulemaking  (32  FR 
14282;  October  14,  1967)  on  radiator 
caps,  we  learned  that  the  industry 
standard  for  the  method  of  removing  a 
radiator  cap  was  the  two-motion  process 
described  in  the  immediately  preceding 
paragraph.  However,  we  have  no 
information  indicating  that  this  two- 
motion  process  is  used  for  caps  on 
coolant  reservoir  systems  also. 

As  indicated  in  the  questions  raised 
in  Section  K  of  this  notice  of  proposed 
rulemaking,  public  comment  is  sought 
on  whether  the  described  motions  are 
used  by  industry  to  open  both  radiator 
caps  and  coolant  reservoir  caps,  and 
whether  specifying  the  two-motion 
process  would  impose  a  new  regulatory 
burden  with  no  safety  benefit. 
Comments  on  whether  any  motions 
shoiUd  be  specified  are  also  sought. 

F.  Compatibility  Issues  for  New  Caps/ 
Old  Vehicles  and  New  Vehicles/Old 
Caps 

Although  the  use  of  pressure  locking 
radiator  and  coolant  reservoir  caps  on 
vehicles  manufactured  before  the 
effective  date  of  the  proposed  standard 
would,  if  sufficiently  pervasive,  reduce 
the  incidence  of  scaldings  involving 
those  vehicles,  we  are  not  proposing  to 
require  that  caps  subject  to  the  new 
standard  be  compatible  with  those  older 
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vehicles.  We  realize  that  there  will  be  a 
lag  time  during  which  pre-standard 
vehicles  will  be  in  existence.  This  lag 
time  is  of  concern  to  the  agency  since, 
as  noted  earlier,  radiator  cap  scald 
incidents  are  significantly  greater  for 
those  model  year  vehicles  that  have 
been  in  use  for  at  least  five  years,  and 
peak  for  those  vehicles  in  use  from  10 
to  15  years.  If,  however,  there  would  be 
a  cost-effective  way  to  make  a  new 
standard-compliant  replacement  cap 
that  fits  pre-standard  vehicles,  the 
agency  would  encourage  the 
development  and  sale  of  such  a  product. 

We  {Qso  are  not  proposing  that  new 
vehicles  that  meet  the  new  standard  be 
designed  to  be  incompatible  with  old 
radiator  or  reservoir  caps  that  do  not 
meet  the  new  standard.  Although  the 
use  of  pre-standard  caps  on  post- 
standard  vehicles  would,  to  the  extent  it 
occurred,  allow  a  continuation  of  the 
scald  problem,  we  do  not  believe  that 
there  would  be  any  incentive  to  replace 
compliant  caps  with  non-compliant, 
pre-standard  caps.  If  the  owner  of  a  new 
vehicle  with  a  compliant  cap  needed  to 
replace  a  lost  cap,  we  believe  that  the 
owner  would  likely  purchase  a 
compliant  replacement  cap,  given  the 
safety  advantages  of  such  caps. 
Consumers  can  readily  determine 
whether  a  radiator  or  reservoir  cap 
meets  the  new  standard  by  looking  for 
the  "DOT"  certification  on  the  cap. 
Further,  after  the  new  standard's 
effective  date,  all  new  and  replacement 
radiator  and  reservoir  caps  intended  for 
new  vehicles  will  meet  the  new 
requirement,  and  thus,  the  supply  of 
nonconforming  caps  should  decrease 
over  a  period  of  time. 

G.  Testing  Procedures  for  the  New  Caps 

We  are  not  proposing  any  elaborate 
test  procedures  to  determine  whether  a 
cap  meets  the  new  safety  standard. 
Compliance  would  be  demonstrated  by 
attaching  the  cap  to  a  motor  vehicle 
cooling  system  and  pressurizing  the 
system  above  the  specified  minimum 
locking  pressure,  but  not  exceeding  the 
system  pressure  for  which  the  cap  was 
designed.  We  would  then  attempt  to 
remove  the  cap.  The  cap  must  not  be 
removable  or  vent  pressure  or  fluids 
during  an  attempt  to  remove  the  cap. 

Based  on  our  presumption  that  the 
stemdardized  two-motion  process  would 
be  required  to  remove  radiator  caps,  we 
propose  a  test  procedure  based  on  the 
two  required  motions.  The  first  motion 
would  be  a  force  of  not  greater  than  225 
Newrtons  applied  to  the  radiator  cap, 
axially  toward  the  radiator,  and 
perpendicular  to  the  top  of  the  cap. 
While  maintaining  this  downward  force, 
we  would  apply  a  torque  of  not  greater 


than  40  Newton-meters  to  the  cap,  in  a 
counter-clockwise  direction,  to  remove 
it. 

In  selecting  a  limit  for  the  downward 
force  applied  in  removing  a  cap,  we 
noted  that  the  filler  pipe  opening  area 
of  many  standard  radiator  systems  is 
about  one  square  inch.  The  force  of  the 
pressiu^  pushing  up  against  this  cap 
when  the  system  is  fully  pressurized 
would  depend  on  the  cap's  pressure 
setting.  For  a  cap  with  a  1.7  kPa  setting, 
the  upward  force  is  about  113  Nev^ons. 
We  propose  using  a  safety  factor  of  two, 
resulting  in  our  proposal  of  a  downward 
test  force  of  225  Newtons. 

Similarly  for  the  rotational  movement, 
we  propose  a  torque  limit  of  40  Newton- 
meters.  We  selected  this  limit  after 
taking  into  consideration  the  strength  of 
the  strongest  motorists.  The  Wesley  E. 
Woodson's  Human  Factors  Handbook 
imder  the  heading  of  "Human  Strength" 
indicates  that  husky  male  operators  can 
exert  a  torque  up  to  15  ft-lb  in  trying  to 
rotate  a  knob  or  cap  with  a  diameter 
between  2  and  3  inches  (5.1  cm  and  7.6 
cm)  or  3.25  inches  (8.2  cm)  maximum. 
That  value  is  based  on  a  full  right- 
handed  grip.  To  allow  for  those  people 
with  above  average  strength  whose  hand 
grip  may  be  stronger  than  1 5  ft-lb  (and 
may  be  able  to  open  a  radiator  cap  of  15 
ft-lb),  NHTSA  proposes  to  double  the 
hand  grip  capability  for  husky  male 
operators,  and  use  a  torque  limit  of  40  _ 
Newton-meters  (30  ft-lb). 

H.  Testing  Procedures  for  New  Vehicles 

For  new  vehicles  that  permit  venting 
of  fluids  or  steam,  we  propose  to  test  the 
vehicles  to  determine  where  fluids 
would  be  directed  when  they  are  vented 
from  the  radiator  or  coolant  reservoir 
systems.  For  those  vehicle  cooling 
systems  that  include  a  means  of 
reducing  the  cooling  system  pressure  by 
venting  fluids  or  steam,  we  propose  that 
testing  be  done  by  applying  pressurized 
water  to  the  cooling  system  via  a  drain 
cock  or  vent  fitting  in  either' the  engine 
or  radiator,  with  the  cooling  system 
filled  with  water.  The  venting 
mechanism  on  the  vehicle  would  then 
be  actuated.  The  personnel  conducting 
the  testing  would  observe  where  the 
escaping  water  (if  any)  is  directed. 

This  test  would  be  conducted  at 
ambient  temperature.  Therefore,  there 
could  not  be  any  release  of  steam.  We 
request  comments  on  whether  this  test 
is  sufficient  to  ensure  that  steam  would 
not  contact  an  individual  who  was 
operating  the  mechanism  on  a  hot 
vehicle.  In  other  words,  we  would  like 
to  know  whether  steam  would  be  vented 
in  the  same  way  as  pressurized  water  at 
ambient  temperatiues.  To  the  extent  that 
the  proposed  procedure  would  not 


address  the  venting  of  steam,  we  request 
comments  on  alternative  test 
procedures. 

/.  "DOT"  Symbol  and  Manufacturers' 
Maximum  Pressure  Rating  for  Each 
Radiator  Cap  and  Reservoir  Cap 

We  propose  that  each  radiator  cap  and 
coolant  reservoir  cap  subject  to  the 
proposed  new  standard  be  permanently 
marked  with  the  symbol  "DOT"  as 
certification  that  the  cap  meets  the  new 
standard.  We  are  not  proposing  any 
specifications  for  the  size  or  the  font  of 
the  letters.  Further,  we  are  not 
proposing  that  only  labels  be  used,  or 
that  contrasting  colors  must  be  used.  We 
propose  to  let  cap  manufactiu^rs  use 
their  discretion  in  determining  the  best 
way  to  meet  the  requirement  to  provide 
the  "DOT"  certification.  The  cap 
manufacturer  may  emboss  or  engrave 
"DOT"  directly  onto  the  cap,  or  may 
place  a  permanent  label  on  the  cap.  We 
propose  to  construe  the  term 
"permanent"  in  the  same  way  as  that 
term  has  been  used  for  purposes  of  the 
certification  labeling  requirements 
described  in  49  CFR  part  567, 
Certification. 

We  are  also  proposing  that  cap 
manufacturers  permanently  label  each 
cap  with  its  maximum  pressure  rating 
for  the  cap.  This  information  will  let 
consumers  know  the  maximiun  pressure 
within  the  radiator  or  cooling  reservoir  • 
system  that  the  system  is  designed  to 
withstand.  We  believe  that  when  they 
seek  a  replacement  cap  for  the  systems 
dn  their  motor  vehicles,  consumers  need 
to  know  the  maximum  pressure 
capability  of  the  old  cap  to  ensure  that 
they  or  service  personnel  select  a 
replacement  cap  with  equal  or  greater 
capability.  Many  radiator  cap  or 
reservoir  caps  appear  to  be  physically 
identical  to  each  other,  but  in  fact  have 
different  pressure  performances.  We 
emphasize  that  the  maximum  pressure 
proposal  is  for  labeling  purposes  only. 
We  are  not  trying  to  specify  the 
maximum  pressiue  for  any  cap. 

/.  Why  We  Are  Not  Proposing  Warning 
Labels 

Most  radiator  cap  and  reservoir  cap 
manufacturers  already  place  some  type 
of  warning  on  the  cap  stating  that  the 
cap  should  not  be  opened  when  the 
system  is  hot  and  under  pressure.  We 
considered  proposing  to  require  that  all 
caps  be  labeled  with  such  a  warning, 
but  decided  not  to  do  so.  As  previously 
noted,  in  1972,  when  we  terminated  a 
rulemaking  on  radiator  caps,  one  of  the 
rationales  for  the  termination  was  that 
among  the  measures  taken  by  the 
automotive  industry  to  resolve  the 
problem  was  to  place  a  warning  on  the 
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caps.  As  earlier  noted,  the  injury  data 
show  that  the  warning  label,  and  other 
measures  taken  by  industry,  did  not 
appear  to  have  reduced  injiuies 
resulting  from  opening  radiator  caps 
and  coolant  reservoir  caps  under  high 
heat  and  high  pressure.  Further,  given 
that  the  cap  manufiacturers  will  likely 
continue  to  do  so,  and  given  our 
assumption  below  that  the  proposed 
requirement  for  the  locking  of  caps 
could  be  95  percent  effective  in 
reducing  scaldings  from  the  contents  of 
radiators  and  coolant  reservoirs,  the 
marginal  value  of  mandating  warnings 
on  all  caps  would  be  minimal. 

Although  we  are  not  proposing  any 
warning  label  requirements,  we  solicit 
comments  on  the  need  for  warnings  and 
on  the  sufficiency  and  appearance  of 
existing  warnings. 

K.  Additional  Issues 

We  also  ask  for  comments  on  the 
following  issues  relevant  to  this 
rulemaking: 

(1)  We  have  noted  that  radiator  caps 
and  coolant  reservoir  caps  generally  are 
removed  by  at  least  one  motion — 
counterclockwise  rotation,  and  that 
many  radiator  caps,  while  being 
removed,  must  be  pushed  down  during 
that  rotation.  We  believe  that  for 
consistency  of  use  for  people  who  must 
remove  radiator  caps,  the  movement, 
and  perhaps  the  minimum  forces,  used 
to  remove  those  caps  should  be 
standardized.  We  intend  to  minimize 
any  need  to  redesign  existing  systems,    , 
by  proposing  to  standardize  the  motions 
for  cap  removal.  With  this  premise, 
please  answer  the  following  questions, 
for  vehicles  that  have  a  gross  vehicle 
weight  rating  of  4,536  kg  (10,000  lb)  or 
less.  In  answering  questions  regarding 
future  plans  for  vehicle  system 
performance,  please  assume  that  the 
rule  proposed  in  this  NPRM  will  not  be 
in  effect. 

(a)  For  liquid-cooled  engine  systems, 
what  are  the  maximum  cap  pressure{s) 
on  vehicles  being  sold  in  the  U.S.  in  MY 
2001?  What  maximum  cap  pressure{s) 
does  your  company  anticipate 
establishing  for  systems  on  liquid- 
cooled  motor  vehicles  to  be  sold  in  the 
U.S.  in  the  future?  Please  specify 
whether  the  maximum  pressure  is  for  a 
radiator  cap  or  a  coolant  reservoir  cap. 

(b)  What  are  the  largest  neck  opening 
diameters  on  motor  vehicles  (with 
liquid-cooled  systems)  being  sold  in  the 
U.S.  in  MY  2001?  What  neck-opening 
diameter(s)  does  your  company 
anticipate  specifying  on  motor  vehicle 
liquid-cooled  systems  to  be  sold  in  the 
U.S.  in  the  futiue?  Please  specify 
whether  the  neck  openings  are  for 


radiators  or  for  coolant  reservoirs. 
Please  provide  diameters  in  millimeters. 

(c)  What  force(s)  does  your  company 
use  as  the  minimum  downward  axial 
force  and/ or  torque  necessary  to  remove 
radiator  caps  or  coolant  reservoir  caps 
on  motor  vehicles  (with  liquid-cooled 
systems)  being  sold  in  the  U.S.  in  MY 
2001? 

(2)  In  this  NPRM,  we  propose  that  a 
cap  not  be  removable  from  a  radiator  or 
coolant  reservoir  system  that  is  imder  a 
pressure  of  14  kPa  (2  psi)  or  greater.  We 
selected  this  value  in  part  because  we 
believe  specifying  a  more  precise 
pressure  (e.g.,  2.5  psi)  would  result  in 
extra  costs  to  manufacturers.  Is  there  a 
safety  value  in  specifying  the  locking 
pressure  to  a  more  precise  value?  If  so, 
can  such  a  value  be  specified  without 
unduly  increasing  the  cost  of  the  cap? 
Is  a  lower  locking  pressure  possible?  At 
2  psi,  the  effluent  would  be 
approximately  51.6  degrees  Celsius  (125 
degrees  Fahrenheit).  We  believe  that  a 
lower  pressure  is  desirable  because  the 
fluid  temperatiue  would  also  be  lower 
and  therefore  would  be  less  likely  to 
scald. 

(3)  We  propose  that  fluids  vented 
through  actuation  of  a  manually 
operated  pressure  release  mechanism 
vent  "downward  and  toward  the  center 
of  the  vehicle"  to  reduce  the  likelihood 
that  fluids  would  contact  the  person 
operating  the  venting  mechanism.  Is  this 
a  sufficiently  objective  and  effective 
way  of  specifying  this  performance?  Are 
there  better  ways  of  specifying  the 
desired  venting  performance  that  would 
provide  greater  assurance  that  the 
vented  fluids  do  not  contact  the 
operator  or  bystanders  standing 
alongside  a  motor  vehicle? 

Vm.  Leadtime 

We  propose  that  the  new  standard 
apply  to  applicable  vehicles 
manufactured  on  or  after  the  first 
September  1st  that  occurs  two  or  more 
years  after  the  publication  of  the  final 
rule.  We  also  propose  the  same  effective 
date  for  replacement  radiator  caps  and 
coolant  reservoir  caps  for  use  on  those 
vehicles.  The  agency  notes  that  there 
would  not  be  any  requirements 
applicable  to  the  manufacture  and  sale 
of  caps  (manufactured  after  the  new 
standard's  effective  date)  that  are 
designed  to  or  recommended  to  fit  only 
on  pre-standard  vehicles.  Public 
comment  is  sought  on  these  proposed 
lead  times.  We  believe  that  two  years  is 
sufficient  lead  time  for  industry.  We  do 
not  believe  that  this  proposed  rule 
involves  any  new  technology,  or 
performance  specifications  that 
manufacturers  cannot  meet  with 
existing  design,  tooling,  or 


manufacturing  capabilities.  If  this 
proposal  were  made  final,  we  would 
encourage  manufacturers  to  comply  as 
soon  as  possible. 

IX.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  by  the  Office  of 
Management  and  Budget  under  E.G. 
12866,  "Regulatory  Planning  and 
Review."  The  rulemaking  action  is  also 
not  considered  to  be  significant  under 
the  Department's  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979). 

The  annual  incremental  cost  of  new 
and  replacement  radiator  caps  and 
coolant  reservoir  caps  for  the  passenger 
car  and  light  truck  fleet  would  be  $14 
million.  The  estimated  incremental  cost 
increase  associated  with  the 
requirements  proposed  in  this  NPRM 
would  be  $0.65  for  a  radiator  cap  and 
$0.43  for  a  coolant  reservoir  cap.  The 
total  medical  cost  savings  and  work  loss 
savings  would  be  an  estimated  $76 
million.  The  estimated  annual  net 
monetary  benefits  would  be  $62  million. 
We  assume  the  caps  would  be  95 
percent  effective,  resulting  in  an  annual 
reduction  of  28,271  scald  injuries.  This 
estimate  is  based  on  visits  to  hospitals, 
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which  have  been  adjusted  to  include 
less  severe  cases  resulting  in  visits  to 
clinics,  and  doctors'  offices. 

The  complete  regulatory  evaluation  of 
this  rulemaking,  "FMVSS  No.  402 
Radiator  and  Coolant  Reservoir  Caps, 
Venting  of  Motor  Vehicle  Coolant 
Systems'  is  provided  in  the  DOT  Docket 
cited  in  the  heading  of  this  notice. 

B.  Executive  Order  13132  {Federalism} 

Executive  Order  13132  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regidatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132,  we  may  not  issue  a 
regulation  with  Federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  imless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  unless  we  consult  with 
State  and  local  governments,  or  imless 
we  consult  with  State  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation.  We  also  may  not 
issue  a  regulation  vdth  Federalism 
implications  and  that  preempts  State 
law  imless  we  consult  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  reason  is 
that  this  proposed  rule,  if  made  final, 
would  apply  to  motor  vehicle 
manufacturers  and  manufacturers  of 
radiator  caps  or  reservoir  caps,  and  not 
to  the  States  or  local  governments.  Thus, 
the  requirements  of  Section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

C.  Executive  Order  13045  (Economically 
Significant  Rules  Disproportionately 
Affecting  Children) 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 


environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 
This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 
decisions  based  on  environmental, 
health  or  safety  risks  that 
disproportionately  affect  children. 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  proposed  rule 
would  have  any  retroactive  effect.  We 
conclude  that  it  would  not  have  such  an 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

E.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  would  not  have  a  significant 


economic  impact  on  a  substantial 
nuimber  of  small  entities. 

The  Head  of  the  Agency  has 
considered  the  effects  of  this  rulemaking 
action  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  and  certifies 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  statement  of  the  factual  basis  for  the 
certification  is  that  we  are  not  aware 
that  any  radiator  cap  or  coolant 
reservoir  cap  manufacturer,  or  radiator 
manufacturer  or  coolant  reservoir 
manufacturer  is  a  small  business.  The 
U.S.  Small  Business  Administration's 
size  standard  for  Standard  Industrial 
Classification  Code  3714  "Motor 
Vehicle  Parts  and  Accessories" 
manufacturers  is  750  employees  (13 
CFR  121.201).  NHTSA  has  no 
information  that  any  radiator  cap  or 
coolant  reservoir  cap  manufacturer  is  a 
small  business  that  is  not  owned  or 
otherwise  affiliated  with  a  large 
business.  Accordingly,  the  agency 
believes  that  this  proposal  would  not 
affect  the  costs  of  radiator  cap  and 
reservoir  cap  manufacturers  considered 
to  be  small  business  entities. 

F.  National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  for 
the  purposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  qualify  of  the 
human  environment. 

G.  Paperwork  Reduction  Act 

NHTSA  has  determined  that,  if  made 
final,  this  proposed  rule  would  impose 
new  collection  of  information  burdens 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995  (PRA).  Under  the 
PRA,  before  an  agency  submits  a 
proposed  collection  of  information  to 
OMB  for  approval,  it  must  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulations,  (at  5  CFR  1320.8(d)).  an 
agency  must  ask  for  public  comment  on 
the  following: 

(I)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 


29758  Federal  Register/Vol.  66,  No.  106/Friday,  June  1,  2001 /Proposed  Rules 


(iii)  how  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and; 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
medianical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  collection  of 
information  proposed  in  this  notice  of 
proposed  rulemaking. 

Labeling  for  Radiator  and  Cooling 
Reservoir  Caps 

Type  of  Request — New. 

OMB  Clearance  Number — None 
assigned. 

Form  Number — ^This  proposed 
collection  of  information  would  not  use 
any  standard  forms. 

Requested  Expiration  Date  of 
Approval — ^Three  years  from  the  date  of 
approval  of  the  collection. 

Summary  of  the  Collection  of 
Information — NHTSA  proposes  that 
each  radiator  cap  and  coolant  reservoir 
cap  subject  to  the  proposed  new 
standard  be  marked  with  the  symbol 
"DOT"  as  certification  that  the  cap 
meets  the  new  standard.  We  propose  to 
let  cap  manufactxirers  use  their 
discretion  in  determining  the  best  way 
it  can  meet  the  requirement  to  provide 
the  "DOT"  certification.  However,  the 
"EKDT"  must  be  permanently  marked. 

We  are  also  proposing  that  cap 
manufactiu^rs  permanently  label  each 
cap  with  its  maximum  pressure  rating 
for  the  cap. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — The  statute  under  which 
this  proposal  is  being  issued  requires 
manufacturers  to  certify  the  compliance 
of  their  motor  vehicles  and  motor 
vehicle  equipment  with  all  applicable 
FMVSS.  In  addition,  the  "DOT" 
certification  on  each  cap  is  necessary  so 
that  consumers  would  know  whether  a 
radiator  or  coolant  reservoir  cap  meets 
the  proposed  performance  requirements. 
The  maximum  pressure  rating  labeled 
on  each  cap  would  let  consumers  know 
that  the  maximum  pressure  capability  of 
the  cap.  When  they  seek  a  replacement 
cap  for  the  systems  on  their  motor 
vehicles,  consumers  need  to  know 
maximum  pressure  information  to 
ensure  that  they  or  service  personnel  get 
the  cap  that  has  equal  or  greater 
capability.  Many  radiator  cap  or 
reservoir  caps  appear  to  be  physically 
identical  to  each  other,  but  in  fact  have 


different  pressure  performance 
capabilities. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Infonnation — The  new 
collection  of  infonnation  would  apply 
to  manufacturers  of  radiator  caps  and 
manufacturers  of  pressurized  coolant 
reservoir  tank  caps.  NHTSA  has  no 
estimate  of  the  niunber  of  cap 
manufacturers  that  would  be  subject  to 
the  requirement,  but  does  not  believe 
any  of  these  manufactiirers  is  a  small 
business. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  total  annual  reporting 
biirden  is  estimated  as  follows. 

New  Caps  on  New  Motor  Vehicles — 
Based  on  1999  sales  of  vehicles  in  the 
United  States,  we  estimate  that  each 
year,  out  of  a  total  passenger  car  and 
light  truck  sales  of  approximately 
16,890.000,  there  would  be  a  total  of 
approximately  12,667,901  radiator  caps 
(75  percent  of  the  fleet)  and  4,222,634 
coolant  reservoir  caps  (25  percent  of  the 
fleet).  Mtinufacturers  are  already  aware 
of  the  maximum  pressure  rating  for  their 
radiator  caps  and  coolant  reservoir  caps. 
We  estimate  that  it  would  take  one 
second  per  cap  to  label,  print,  or 
otherwise  mark  the  "DOT"  certification 
and  maximum  pressure  rating  on  each 
cap.  Therefore,  the  total  burden  hoiirs 
on  the  public  per  year  imposed  by  caps 
on  new  motor  vehicles  subject  to  this 
proposed  rule  would  be  4,692  hours 
(16,890,535  caps,  taking  one  second  per 
cap  to  mark  divided  by  3600  seconds  in 
an  hour).  In  reality,  the  biu-den  on  the 
public  should  be  less  than  4,692  hours 
per  year  because  many  manufacturers 
already  voluntarily  label  the  maximiun 
pressiue  rating  information  on  the  caps. 
If  it  costs  one  cent  per  cap  to  label  the 
information  on  the  caps,  the  total  cost 
burden  on  the  public  would  be 
$168,905.35. 

New  Replacement  Caps  for  Use  on 
Vehicles  Subject  to  the  Proposed  Rule — 
In  this  NPRM,  NHTSA  does  not  propose 
that  new  replacement  caps  subject  to 
this  proposed  rule  be  required  to  be 
compatible  with  pre-standard  vehicles. 
This  means  that  for  a  period  of  time, 
replacement  caps  for  both  vehicles  that 
are  subject  to  the  new  standard,  and  for 
older,  pre-standard  vehicles  would  be 
manufactured.  The  collection  of 
information  burden  would  be  imposed 
only  by  new  replacement  caps  that  are 
designed  for  vehicles  that  are  subject  to 
the  new  standard. 

As  noted  in  the  regulatory  evaluation 
(provided  in  the  DOT  Docket  cited  in 
the  heading  of  this  notice),  NHTSA 


assumes  that  radiator  caps  and  coolant 
reservoir  caps  are  replaced  on  average, 
once  over  a  ten  year  period.  NHTSA 
estimates  that  after  a  10  year  period 
(when  the  rule  proposed  in  this  NPRM 
has  been  in  effect  for  10  years),  there 
would  be  12.9  million  new  replacement 
caps  manufactiued  per  year  that  meet 
the  proposed  standard. 

In  the  request  for  clearance  at  issue, 
NHTSA  seeks  OMB  approval  for  a 
collection  of  information  burden 
imposed  by  new  replacement  caps 
subject  to  \he  new  rule  for  the  first  three 
years  the  rule  is  in  effect.  NHTSA  does 
not  believe  the  new  vehicles  subject  to 
the  standard  would  need  many  new 
replacement  caps  that  meet  the 
standard.  The  following  figures  take  into 
accoimt  new  replacement  caps  for 
vehicles  that  are  subject  to  the  standard, 
and  also  new  replacement  caps  that  may 
be  compatible  with  pre-standard 
vehicles.  For  the  first  three  years  of  the 
rule's  existence,  NHTSA  estimates  that 
for  new  replacement  caps,  in  the  first 
year,  100,000  new  replacement  caps  that 
meet  the  new  standard  would  be 
manufactured,  in  the  second  year 
200,000  new  replacement  caps  would  be 
manufactured,  and  in  the  third  year. 
300.000  new  replacement  caps  would  be 
manufactured.  This  results  in  an  average 
of  200,000  new  replacement  caps  per 
year  for  three  years. 

We  estimate  that  it  would  take  one 
second  per  cap  to  label,  print,  or 
otherwise  mark  the  "DOT"  certification 
and  maximum  pressure  rating  on  each 
cap.  Therefore,  total  burden  hours  on 
the  public  per  year  would  be  55.5  hours 
(200,000  caps,  taking  one  second  per 
cap  to  mark  divided  by  3600  seconds  in 
an  hour)  from  marking  new  replacement 
caps.  In  reality,  the  added  burden  on  the 
public  should  be  less  than  55.5  hours 
per  year  because  many  manufacturers 
already  voluntarily  label  the  maximum 
pressure  rating  information  on  the  caps. 
If  it  costs  one  cent  per  cap  to  label  the 
information  on  the  caps,  the  total  cost 
burden  on  the  public  would  be  $2000 
per  year  for  labeling  new  replacement 
caps. 

Total  Burdens— Therefore,  NHTSA 
estimates  that  the  total  burden  hours 
imposed  on  the  public  from  labeling 
new  caps  on  new  vehicles  and  labeling 
new  replacement  caps  to  be  an  average 
of  4,747  hours  (4,692  hours  (vehicle 
caps)  plus  55  hoiu-s  (replacement  caps)) 
per  year,  and  an  average  cost  of 
$170,905.35  ($168,905.35  (vehicle  caps) 
plus  $2000  (replacement  caps))  per  year. 

NHTSA  recognizes  that  some 
manufacturers  may  choose  to  emboss 
the  "DOT"  certification  and  maximum 
pressure  ratings  on  their  caps.  This 
proposed  rule  permits,  but  does  not 
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require  embossing.  The  proposed  rule 
requires  some  type  of  labeling.  Since  we 
are  estimating  our  burdens  on  the  public 
based  on  minimum  requirements,  we 
are  not  taking  into  account  additional 
costs  that  may  result  from  embossing. 
However,  NHTSA  seeks  comment  on 
what  (if  any)  additional  costs  may  result 
from  embossing,  rather  than  labeling, 
caps. 

Since  nothing  in  this  proposed  rule 
would  require  radiator  cap 
manufactvirers  or  coolant  reservoir  cap 
manufacturers  to  keep  records, 
recordkeeping  costs  imposed  would  be 
zero  hours  and  zero  dollars. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotive  Engineers  (SAE).  The 
NTTAA  directs  us  to  provide  Congress, 
through  OMB,  explanations  when  we 
decide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

After  conducting  a  search  of  available 
sources,  we  have  determined  that  there 
are  not  any  available  and  applicable 
voluntary  consensus  standards  that  we 
can  use  in  this  notice  of  proposed 
rulemaking.  We  have  searched  the 
SAE's  Recommended  Practices 
applicable  to  radiator  caps.  We  found 
SAE  J164  Radiator  Caps  and  Filler 
Necks  JUN91 ,  which  provides 
dimensions  for  the  different  pressure 
ratings  of  bayonet  type  radiator  pressure 
caps  and  filler  necks.  There  is  also  SAE 
J151  Pressure  Relief  for  Cooling  System 
JUN91 ,  which  specifies  the 
requirements  for  pressiu-e  relief  means 
and  pressure  relief  rating  identification 
for  cooling  systems  of  liquid  cooled 
engines.  Neither  of  these  SAE  Standards 
provides  guidance  on  specifying  how 
caps  are  to  perform  in  a  manner  that 
prevents  their  removal  when  the  cooling 
system  is  under  dangerously  high 
pressure  and  temperature.  Since  neither 
SAE  Standard  provides  guidance  on  an 
issue  material  to  this  rulemaking,  we 
have  developed  our  own  proposal. 


/.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  proposal  would  not  result  in 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  govenunents,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  proposal  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

/.  Plain  Language 

Executive  Order  1 2866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Application  of  the  principles 
of  plain  language  includes  consideration 
of  the  following  questions: 
— Have  we  organized  the  material  to  suit 

the  public's  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  is  not  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

imderstand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  this 

rulemaking  easier  to  understand? 

U  you  have  any  responses  to  these 
questions,  please  include  them  in  yoiu- 
comments  on  this  NPRM. 

K.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 


the  Unified  Agenda  of  Federal 
Regulations.  Ilie  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each ' 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
conunents  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  dociunent  in  your 
comments. 

YoMi  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  conunents  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESS. 

You  may  also  submit  your  comments 
to  the  docket  electronically  by  logging 
onto  the  Dockets  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  the 
document  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Coimsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESS.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
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letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

WiH  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assimiing  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

8.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
I)epartment  of  Transportation  {http:// 
dms.dot.gov/). 

9.  On  that  page,  click  on  "search." 

10.  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
begiiming  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  chck  on 
"search." 

11.  On  the  next  page,  which  contains 
docket  sununary  information  for  the 
docket  you  selected,  click  on  the  desired 
conunents.  You  may  download  the 
comments.  Although  the  comments  are 
imaged  documents,  instead  of  word 
processing  documents,  the  "pdf ' 
versions  of  the  documents  are  word 
searchable.  ^ 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 


Safety  Standards  (49  CFR  Part  571),  be 
amended  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.402  would  be  added  to 
read  as  follows: 

§  571 .402    Standard  No.  402;  Radiator  and 
coolant  reservoir  caps,  venting  of  motor 
vehicle  cooling  systems. 

Si.  Scope.  This  standard  specifies 
performance  requirements  for  radiator 
caps  and  coolant  reservoir  caps  on 
liquid-based  cooling  systems  for  motor 
vehicle  engines.  This  standard  also 
specifies  performance  requirements  for 
the  venting  of  those  cooling  systems. 

52.  Purpose.  The  purpose  of  this 
standard  is: 

(a)  To  reduce  the  number  of  scald 
injuries  that  occur  when  people  remove 
radiator  caps  or  coolant  reservoir  caps  of 
liquid-based  cooling  systems  for  motor 
vehicle  engines  when  the  contents  of 
those  systems  are  hot  and  imder  high 
pressure;  and 

(b)  To  reduce  the  likelihood  that  the 
discharge  of  hot  fluids  from  a  manually 
operated  pressure  release  mechanism 
for  one  of  those  cooling  systems  will 
contact  the  person  actuating  the 
mechanism. 

53.  Application.  This  standard 
applies  to — 

(a)  Motor  vehicles  (except 
motorcycles  and  trailers)  that  have  a 
gross  vehicle  weight  rating  of  4,536  kg 
(10,000  lb)  or  less  and  a  liquid-based 
cooling  system  for  their  engines;  and 

(b)  Radiator  caps  and  coolant 
reservoir  caps  recommended  for  use  on 
the  engine  cooling  systems  in  the  motor 
vehicles  subject  to  this  standard. 

84.  Definitions. 

Cap  means  a  radiator  cap  or  a  coolant 
reservoir  cap  recommended  for  use  in  a 
motor  vehicle  subject  to  this  standard. 

Coolant  reservoir  cap  means  any 
removable  device  that  is  used  to  close 
the  filler  neck  opening  of  a  pressurized 
reservoir  tank  of  a  liquid-based  cooling 
system  for  a  motor  vehicle  engine. 

Fluids  means  substances,  such  as 
liquids  or  gases,  that  are  capable  of 
flowing  and  that  change  shape  at  a 
steady  rate  when  acted  upon  by  any 
force  tending  to  change  their  shape. 

Manually  operated  pressure  release 
mechanism  means  any  mechanism 
intended  to  be  operated  or  actuated  for 
the  purpose  of  reducing  the  cooling 
system  pressure,  and  whose  operation 


does  not  involve  removal  of  a  cap  from 
a  cooling  system  filler  neck. 

Radiator  cap  means  any  removable 
device  that  is  used  to  close  the  filler 
neck  opening  of  a  pressurized  radiator 
of  a  liquid-based  cooling  system  for  a 
motor  vehicle  engine. 

S5.  Requirements. 

55.1  Radiator  Caps  and  Coolant 
Reservoir  Caps. 

(a)  Caps  must  be  removable  without 
the  use  of  any  tools. 

(b)  Each  cap,  when  installed  in  the 
fully-closed  position  on  a  motor  vehicle 
cooling  system  for  which  it  is 
recommended,  and  when  tested  in 
accordance  with  S6.1(a),  must  not  be 
manually  removable  when  the  pressure 
in  the  system  is  at  or  above  14kPa.  In 
addition,  such  a  cap  must  not  vent  any 
internal  cooling  system  pressure  or 
fluids  during  that  test. 

(c)  In  the  case  of  each  cap  that  has  a 
manually  operated  pressure  release 
mechanism,  when  the  cap  is  installed  in 
the  fully-closed  position,  and  tested  in 
accordance  with  S6.1(b),  actuation  of 
the  mechanism  must  not  result  in  the 
venting  of  any  fluids  through  the  cap  or 
the  seal  at  the  cap-to-filler  neck 
interface. 

(d)  Each  cap  must  have  a  label 
permanently  affixed  to  it  with  the 
following  information: 

(1)  The  symbol  "DOT"  constituting 
certification  by  the  cap  manufactiu^r 
that  the  cap  complies  with  this 
standard,  and  (2)  The  manufacturer's 
maximum  pressure  rating  for  the  cap. 

85.2  Motor  vehicles. 

(a)  Each  cap  on  a  motor  vehicle 
subject  to  this  standard  must  comply 
with  the  applicable  requirements  of 
S5.1. 

(b)  Each  radiator  cap,  when  installed 
in  the  fully-closed  position  on  a  motor 
vehicle  cooling  system  for  which  it  is 
recommended,  must  not  be  manually 
removable  imless  it  is  first  pushed 
axially  toward  the  radiator,  and  then, 
while  still  being  pushed,  is  rotated  in  a 
counter-clockwise  direction. 

(c)  Each  coolant  reservoir  cap,  when 
installed  in  the  fully-closed  position  on 
a  motor  vehicle  cooling  system  for 
which  it  is  recommended,  must  not  be 
manually  removable  unless  it  is  rotated 
in  a  coxmter-clockwise  direction. 

(d)  In  the  case  of  motor  vehicles 
equipped  with  a  cap  or  caps  that 
include  a  manually  operated  pressure 
release  mechanism,  each  such  cap  must 
comply  with  the  requirements  of 
S5.1(c). 

(e)  In  the  case  of  motor  vehicles 
equipped  with  an  engine  cooling  system 
that  includes  a  cap  with  a  manually 
operated  pressure  release  mechanism  or 
has  a  manually  operated  pressure 
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release  mechanism  in  a  location  other 
than  its  cap,  testing  each  such 
mechanism  in  accordance  with  SB. 2 
must  not  result  in  the  venting  of  any 
fluids  through  the  cap  or  the  seal  at  the 
cap-to-filler  neck  interface,  and  either 
must  not  permit  the  venting  of  any 
fluids  outside  of  the  pressurized  part  of 
the  system,  or  must  direct  any  fluids 
vented  from  any  part  of  the  system 
downward  and  toward  the  center  of  the 
vehicle. 

S6.  Test  procedures. 

S6.1  Radiator  caps  and  reservoir  caps. 
Each  cap  is  tested  as  specified  in 
paragraphs  (a)  and  (b)  of  S6.1. 

(a)  Removal. 

(1)  Using  water,  fill  the  radiator  or 
coolant  reservoir  system,  as  applicable, 
of  any  vehicle  for  which  the  cap  is 
recommended.  Attach  the  cap  to  the 
radiator  or  coolant  reservoir,  as 
applicable,  of  that  vehicle  in  accordance 
with  the  manufacturer's  installation 
procedure.  Rotate  the  cap  to  the  fully 
closed  position.  Piuge  air  from  the 
system. 

(2)  Pressurize  the  radiator  or  coolant 
reservoir  to  any  pressure  not  less  than 
14  kPa  and  not  more  than  the  maximum 
pressure  rating  of  the  cap  as  specified  by 
the  manufacturer. 


(3)(i)  Radiator  caps.  While  a  force  of 
not  greater  than  225  Newtons  is  being 
applied  to  the  cap  axially  toward  the 
radiator,  perpendicular  to  the  top 
siuface  of  the  cap,  and  a  torque  of  not 
greater  than  40  Newton-meters  is  being 
applied  to  the  cap  in  a  coimter- 
clockwise  direction,  attempt  to  remove 
the  cap. 

(ii)  Coolant  reservoir  caps.  While  a 
torque  of  up  to  40  Newton-meters  is 
being  applied  to  the  cap  in  a  coimter- 
clockwise  direction,  attempt  to  remove 
the  cap. 

(b)  Venting. 

(1)  Using  water,  fill  the  radiator  or 
coolant  reservoir  system,  as  applicable, 
of  any  vehicle  for  which  the  cap  is 
recommended.  Attach  the  cap  to  the 
radiator  or  coolant  reservoir,  as 
applicable,  of  that  vehicle  in  accordance 
with  the  manufacturer's  installation 
procedure.  Rotate  the  cap  to  the  fully 
closed  position.  Purge  air  from  the 
system. 

(2)  Pressurize  the  radiator  or  coolant 
reservoir  system  to  any  pressure  not  less 
than  14kPa  and  not  more  than  the 
maximum  pressure  rating  of  the  cap. 

(3)  Actuate  the  manually  operated 
pressure  release  mechanism  in 


accordance  with  the  manufacturer's 
instructions. 

S6.2  Motor  vehicles-venting.  Each 
motor  vehicle  cooling  system  that 
includes  a  means  of  reducing  the  system 
pressiu^  by  venting  fluids  is  tested  as 
specified  in  paragraphs  (a)  through  (d) 
ofS6.2. 

(a)  Place  the  motor  vehicle  on  a  level 
siuface. 

(b)  Fill  the  vehicle's  cooling  system  . 
with  water.  Attach  the  vehicle's  cap  to 
the  radiator  or  coolant  reservoir  for 
which  it  is  intended  and  rotate  the  cap 
to  the  fully  closed  position.  Purge  air 
from  the  radiator  system  or  the  reservoir 
system. 

(c)  Pressurize  the  system  to  any 
pressure  at  or  above  14  kPa  and  below 
the  maximum  pressure  rating  of  the  cap 
as  specified  by  the  manufacturer. 

(d)  Actuate  each  manually  operated 
pressure  release  mechanism  in 
accordance  with  the  vehicle 
manufacturer's  instructions. 

Issued  on:  May  25,  2001. 
Stephen  R.  Kratzke, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-13800  Filed  5-31-01;  8:45  am] 
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JOirfT  BOARD  FOR  THE 
ENROLLMEffT  OF  ACTUARIES 

Meeting  of  the  Advisory  Committee; 
Meeting 

AGENCY:  Joint  Board  for  the  Enrollment 
of  Actuaries. 

ACTION:  Notice  of  Federal  Advisory 
Committee  meeting. 

SUMMARY:  The  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  gives  notice  of  a  meeting  of 
the  Advisory  Committee  on  Actuarial 
Examinations  (portions  of  which  will  be 
open  to  the  public)  in  Washington,  DC 
at  the  Office  of  Director  of  Practice  on 
June  25  and  26,  2001. 
DATE:  Monday,  Jime  25,  2001,  from  9 
AM  to  5  PM,  and  Tuesday,  Jxme  26, 
2001,  from  8:30  AM  to  5  PM. 
ADDRESS:  The  meeting  will  be  held  in 
Suite  4600E,  Conference  Room,  Foiuth 
Floor,  Franklin  Court  Building,  1099 
14th  Street.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Patrick  W.  McDonough,  Director  of 
Practice  and  Executive  Director  of  the 
Joint  Board  for  the  Enrollment  of 
Actuaries,  202-694-1805. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Advisory 
Committee  on  Actuarial  Examinations 
will  meet  in  Suite  4600E,  Conference 
Room,  Fourth  Floor,  Franklin  Court 
Building,  1099  14th  Street^NW. 
Washington.  DC  on  Monday.  June  25, 
2001.  from  9  AM  to  5  PM.  and  Tuesday. 
Jime  26.  2001.  from  8:30  AM  to  5  PM. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  29  U.S.C.  1242(a)(1)(B)  and  to 
review  the  May  2001  EAl  basic  and  EA- 
2B  pension  Joint  Board  examinations  in 
order  to  make  recommendations  relative 
thereto,  including  the  minimiun 
acceptable  pass  score.  Topics  for 


inclusion  on  the  syllabus  for  the  Joint 
Board's  examination  program  for  the 
November  2001  EA-2A  pension 
examination  will  be  discussed. 

A  determination  has  been  made  as 
required  by  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
that  the  portions  of  the  meeting  dealing 
with  the  discussion  of  questions  which 
may  appear  on  the  Joint  Board's 
examinations  and  review  of  the  May 
2001  Joint  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  5 
U.S.C.  552b(c)(9)(B),  and  that  the  public 
interest  requires  that  such  portions  be 
closed  to  public  participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  other  topics 
will  commence  at  1  PM  on  June  26  and 
will  continue  for  as  long  as  necessary  to 
complete  the  discussion,  bi^  not  beyond 
3  PM.  Time  permitting,  after  the  close 
of  this  discussion  by  Committee 
members,  interested  persons  may  make 
statements  germane  to  this  subject. 
Persons  wishing  to  make  oral  statements 
should  notify  the  Executive  Director  in 
writing  prior  to  the  meeting  in  order  to 
aid  in  scheduling  the  time  available  and 
must  submit  the  written  text,  or  at  a 
minimum,  an  outline  of  comments  they 
propose  to  make  orally.  Such  comments 
will  be  limited  to  10  minutes  in  length. 
All  other  persons  planning  to  attend  the 
public  session  must  also  notify  the 
Executive  Director  in  writing  to  obtain 
building  entry.  Notifications  of  intent  to 
make  an  oral  statement  or  to  attend 
must  be  faxed,  no  later  than  June  18, 
2001,  to  202-694-1876,  Attn:  Executive 
Director.  Any  interested  person  also 
may  file  a  written  statement  for 
consideration  by  the  Joint  Board  and  the 
Committee  by  sending  it  to  the 
Executive  Director:  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  Internal 
Revenue  Service,  Attn:  Executive 
Director  N:C:SC:DOP.  1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

Dated:  May  25.  2001. 
Patrick  W.  McDonough, 

Executive  Director,  Joint  Board  for  the 

Enrollment  of  Actuaries. 

[PR  Doc.  01-13803  Filed  5-31-01;  8:45  am] 

BILLING  COOe  4a30-01-P 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

Interim  National  Drought  Council 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  of  Interim  National 
Drought  Coimcil  meeting. 

summary:  The  Interim  National  Drought 
Council  (Interim  Council)  was 
established  through  a  Memorandum  of 
Understanding  (MOU)  between  Federal 
Agencies;  State,  local,  and  tribal 
governments;  and  groups  impacted  by 
drought.  The  Interim  Council's  purpose 
is  to  coordinate  activities  between  and 
among  its  members.  All  meetings  are 
open  to  the  public;  however,  seating  is 
limited  and  available  on  a  first-come 
basis. 

DATES:  The  Interim  Council  will  meet 
on  June  21,  2001,  from  8:00  a.m.  Pacific 
Daylight  Time  (PDT)  to  5:00  p.m.  PDT 
at  the  Marriott  Residence  Inn,  Portland 
Downtown — RiverPlace,  2115  SW.  River 
Parkway,  Portland.  Oregon,  97201,  in 
the  Broadway  Room  and  on  June  22, 
2001,  from  8:00  a.m.  PDT  to  12:00  noon 
PDT,  at  the  National  Water  and  Climate 
Center  (NWCC)  of  the  Natural  Resources 
Conservation  Service,  United  States 
Department  of  Agriculture  (USDA),  101 
SW.  Main  Street,  Suite  1600,  in 
Portland,  Oregon  97204-3224.  The  June 
21  meeting  will  be  a  listening  session  to 
provide  an  opportunity  for  Federal, 
State,  and  local  officials;  practitioners; 
and  the  general  public  to  give  their 
input  on  how  they  are  being  affected  by 
the  current  drought  in  the  Pacific 
Northwest.  On  Jime  22,  the  Interim 
Coimcil  will  assess  its  current  overall 
effectiveness  and  discuss  ways  to 
improve  its  service  delivery  and 
assistance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leona  Dittus,  Executive  Director, 
Interim  National  Drought  Council, 
United  States  Department  of  Agriculture 
(USDA),  1400  Independence  Avenue,  . 
SW..  Room  6701-S.  STOP  0501. 
Washington,  D.C.,  20250-0501  or 
telephone  (202)  720-3168;  FAX  (202) 
720-9688;  internet 
Ieona.dittus@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  MOU  is  to  establish  a 
more  comprehensive,  integrated, 
coordinated  approach  toward  reducing 
the  impacts  of  drought  through  better 
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' '  preparedness,  monitoring  and 
prediction,  risk  management,  and 
response  to  drought  emergencies  in  the 
United  States.  The  Interim  Council  will 
encourage  cooperation  and  coordination 
between  and  among  Federal,  State, 
local,  and  tribal  governments  and 
others,  relative  to  preparation  for  and 
response  to  serious  drought 
emergencies.  Activities  of  the  Interim 
Council  include  providing  coordination 
to:  (a)  resolve  drought  related  issues,  (b) 
exchange  information  about  lessons 
learned,  and  (c)  improve  public 
awareness  of  the  need  for  drought 
planning  and  mitigation  measures.  The 
Interim  Council  is  co-chaired  by  the 
Secretary  of  Agriculture  or  her  designee, 
and  a  non-Federal  co-chair,  Ms.  Ane  D. 
Deister,  Executive  Assistant  to  the 
General  Manager,  Metropolitan  Water 
District  of  Southeni  California, 
representing  urban  water  interests. 
Administrative  staff  support  essential  to 
the  execution  of  the  Interim  Council's 
responsibilities  shall  be  provided  by 
USDA. 

The  Interim  Council  will  continue  in 
effect  for  5  years  or  until  Congress 
establishes  a  permanent  National 
Drought  Council. 

If  special  accommodations  are 
required,  please  contact  Leona  Dittus.  at 
the  address  specified  above,  by  COB 
June  18.  2001. 

Signed  at  Washington,  D.C.,  on  May  24, 
2001. 

James  R.  Little, 

Acting  Administrator.  Farm  Service  Agency. 
[FR  Doc.  01-13755  Filed  5-31-01;  8:45  am] 
BILLMO  COOe  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request — Evaluation  of  the 
Prime  Vendor  Pilot  Project 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Nutrition  Service's  intention  to  request 
Office  of  Management  and  Budget 
approval  of  data  collection  instruments 
for  the  Evaluation  of  the  Prime  Vendor 
Pilot  Project. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  July  31,  2001. 
ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
sununarized  and  included  In  the  request 
for  Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Comments  may  be  sent  to:  Alberta  C. 
Frost,  Director.  Office  of  Analysis, 
Nutrition  and  Evaluation,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  forms  should  be  directed  to 
Alberta  C.  Frost  (703)  305-2117. 
SUPPLEMENTARY  INFORMATION: 

Title:  Evaluation  of  the  Prime  Vendor 
Pilot  Project — Data  Collection 
Instruments. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  Prime  Vendor  Project  is 
a  pilot  of  the  Food  Distribution  Program 
in  Indian  Reservations  (FDPIR)  that  is 
planned  to  last  from  July  1.  2001  to  June 
30,  2002.  The  FDPIR  was  authorized  by 
Section  4(b)  of  the  Food  Stamp  Act  of 
1977  [7  U.S.C.  2013(b)j  and  Section  4(a) 
of  the  Food  and  Consumer  Protection 
Act  of  1973  (7  U.S.C.  612(c)  Note].  The 
Prime  Vendor  Pilot  will  establish  a 
partnership  between  USDA  and  the 
Department  of  Defense  (DoD)  to  pilot 
test  food  distribution  operations  through 
a  Prime  Vendor  system.  The 
participating  recipients  will  be  the  23 
Indian  Tribal  Organizations  (ITO's)  in 
the  Midwest  Region,  covering 
Minnesota,  Wisconsin,  and  Michigan. 
Through  the  Prime  Vendor  Pilot 
agreement.  USDA  becomes  a  party  to 
the  existing  DoD  contract  with 
commercial  wholesalers/distributors 
through  which  the  Prime  Vendor  will 
accept  food  orders  directly  from  the 
ITO's.  and  deliver  food  items  in  three 
days,  rather  than  60-90  days  as 
currently  practiced.  ITO's  can  also  order 


as  frequently  as  needed,  instead  of  once 
a  month,  as  long  as  the  USDA  ordering/ 
entitlement  cap  set  for  the  FTO  is  not 
exceeded.  Under  this  pilot,  USDA  buys 
food  items  directly  from  the 
wholesalers/ distributors  without  any 
middleman.  In  short,  the  Prime  Vendor 
will  procure  foods  pre-approved  by 
FNS,  store  and  deliver  them  to  the  ITO. 
and  bill  USDA.  The  evaluation 
component  will  collect  information 
from  ITO's,  USDA  agencies,  and 
regional  offices  using  two 
questionnaires:  one  for  the  ITO 
respondents  and  the  other  for 
respondents  from  the  Food  and 
Nutrition  Service  (FNS).  the 
Agricultural  Marketing  Service  (AMS). 
the  Farm  Service  Agency  (FSA),  the 
Midwest  Regional  Office  (MWRO).  and 
the  Kansas  City  Commodity  Office 
(KCCO).  Respondent  interviews  will  be 
self-administered  at  two  data  collection 
points:  pre-  and  post-intervention. 

Estimate  of  Burden:  Public  burden  for 
respondents  of  ITO's  is  estimated  at  1 
hour  per  response  for  two  responses 
each  by  33  respondents  (33  x  2  x  1  hour 
=  66  hours). 

■Respondents:  The  most 
knowledgeable  FDPIR  staff  member  in 
the  ITO  will  be  interviewed.  Note:  also 
as  part  of  this  effort,  the  most 
knowledgeable  FDPIR  staff  member  in 
FNS,  AMS.  FSA.  MWRO.  and  KCCO 
will  be  interviewed  as  well. 

Estimated  Number  of  Respondents: 
Twenty-three  respondents  will  be 
interviewed  from  ITO's  in  the  Midwest 
Region.  10  respondents  from  other 
ITO's.  Note:  as  part  of  this  effort.  5 
respondents  will  be  interviewed  from 
USDA  agencies  and  regional  offices. 

Estimated  Number  of  Responses  Per 
Respondent:  Two. 

Estimated  Total  Annual  Burden  on 
Respondents:  66  hours  (33  x  2 
interviews  x  1  hour  each). 

Dated:  May  25,  2001. 
George  A.  Braley. 

Acting  Administrator.  Food  and  Nutrition 

Service. 

IFR  Doc.  01-13781  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service   ^ 

Fish  Creek  Watershed  Projects, 
Umpqua  National  Forest,  Douglas 
County,  OR 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 
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summary:  The  USDA  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  variety  of 
connected  and  similar  resource  projects 
within  the  Fish  Creek  watershed 
planning  area  of  the  Diamond  Lake 
Ranger  District.  These  projects  include 
several  timber  sales,  the  construction  of 
temporary  roads,  rock  source 
development,  spring  rehabilitation, 
trailhead  relocation,  wildlife 
enhancement,  site  preparation,  planting, 
fuels  hazard  reduction,  road 
decommissioning,  precommercial 
thinning,  instream  wood  placement,  and 
soil  restoration.  The  planning  area  is 
located  approximately  65  miles  east  of 
Roseburg,  Oregon.  If  the  proposed 
alternative  or  another  action  alternative 
is  selected,  projects  within  the  selected 
action  are  expected  to  be  implemented 
sometime  during  2003  through  2008. 
The  agency  gives  notice  of  the  full 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  that  interested  and  affeeted 
people  may  become  aware  of  how  they 
can  participate  in  the  process  and 
contribute  to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing,  by  Juhe  29,  2001. 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  this  proposal  to 
John  Ouimet,  District  Ranger,  Diamond 
Lake  Ranger  District,  2020  Toketee 
Ranger  Station  Road,  Idleyld  Park,  OR 
97447-9704. 

FOR  FURTHER  INFORMATION:  Direct 
questions  about  the  proposed  actions,  or 
EIS  to  Pat  Williams.  ID  Team  Leader/ 
Timber  Sale  Planner,  Diamond  Lake 
Ranger  District,  2020  Toketee  Ranger 
Station  Road,  Idleyld  Park,  OR  97447- 
9704, or (541)  498-2531. 
SUPPLEMENTARY  INFORMATION:  The  area 
being  analyzed  in  the  Fish  Creek 
Watershed  Projects  EIS  encompasses 
approximately  53,578  acres  of  National 
Forest  land  on  the  Diamond  Lake 
Ranger  District.  The  planning  area  is 
located  south  of  the  North  Umpqua 
River,  north  of  the^Rogue-Umpqua 
Divide,  east  of  Copeland  Creek,  and 
west  of  Mount  Bailey,  within  Douglas 
County,  Oregon. 

Timber  sale  harvest  activity  proposals 
are  based  on  the  need  to  achieve  the 
objectives  for  matrix  lands  within 
Management  Areas  10  and  11  of  the 
planning  area,  as  described  in  the  1990 
Umpqua  National  Forest  Land  and 
Resource  Management  Plan  (LRMP),  as 
amended  by  the  1994  Record  of 
Decision  (ROD)  for  Amendments  to 
Forest  Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 


Spotted  Owl.  Objectives  for  matrix 
lands  are  described  on  page  B-1  of  the 
ROD.  The  ROD  states,  "Production  of 
timber  and  other  commodities  is  an 
important  objective  for  the  Matrix."  The 
ROD  also  states  on  Page  B-2  and  B-6 
that  one  of  the  objectives  of  matrix  is  to 
provide  ecological  diversity  at  the 
landscape  scale  in  the  form  of  early- 
successional  habitat  through 
commercial  timber  harvest.  The  main 
objective  for  Management  Area  10  is  to 
supply  timber  to  local  and  regional 
economies  on  a  cost  efficient, 
sustainable  basis.  The  objectives  for 
Management  Area  11  are  to  provide  big 
game  winter  range  habitat  and  timber 
production  consistent  with  other 
resource  objectives  for  wildlife  habitat, 
riparian  habitat  and  water  quality, 
visual  quality,  and  recreation. 

Fish  Creek  Watershed  Projects 
proposed  actions  are  also  based  on  the 
need  to  achieve  the  desired  conditions 
for  the  planning  area  recommended  in 
the  1999  Fish  Creek  Watershed 
Analysis.  Timber  harvest  proposals  are 
based  on  the  need  to  maintain  a  high 
level  of  vegetative  diversity  in  both 
structure  and  pattern  within  the 
watershed  over  time,  by  approximating 
large  and  small  scale  natural 
disturbance  processes  and  patterns 
through  even  and  uneven  aged 
silvicultural  treatments.  Proposed 
natural  fuels  prescriptions  are  based  on 
the  need  to  move  the  planning  area  from 
a  high  severity  fire  regime  towards  a 
moderate  severity  fire  regime. 
Rehabilitation  of  soils  through  sub- 
soiling  is  based  on  the  need  to  improve 
the  long  term  site  productivity  and 
water  infiltration  within  managed 
stands  that  have  been  adversely  affected 
by  past  management  practices. 
Relocation  of  three  trailheads  is  based 
on  the  need  to  provide  adequate  parking 
for  forest  visitors  that  are  using  trail 
systems.  Spring  rehabilitation  is  based 
on  the  need  to  improve  the  hydrologic 
function  of  the  area  and  reduce 
potential  soil  erosion  in  the  area. 
Wildlife  enhancement  projects  are  based 
on  the  need  to  improve  wildlife  habitat 
conditions  within  the  watershed. 
Instream  wood  placement  is  based  on 
the  need  to  improve  aquatic  habitat 
where  large  woody  debris  has  been 
removed  or  is  otherwise  absent  or 
deficient.  Pre-commercial  thinning  is 
based  on  the  need  to  increase  stand 
growth  and  vigor  of  overstocked 
managed  stands.  Road  reconstruction/ 
maintenance  and  decommissioning  is 
based  on  the  need  to  reduce  the  risk  to 
the  aquatic  resources  from  road  related 
erosional  processes.  Expansion  of 
existing  rock  sources  within  the  Fish 


Creek  watershed  is  based  on  the  need  to 
have  available  rock  resources  for 
reconstructing  or  maintaining  existing 
road  svstems  in  the  area. 

Timber  sale  related  activities  include: 
regeneration  harvest  on  422  acres,  with 
15%  green-tree  retention  in  the  form  of 
leave  groups  and  dispersed  mature 
trees;  and  intermediate  harvest  in  the 
form  of  commercial  thinning  on  834 
acres;  uneven  aged  management  in  the 
form  of  partial  cutting  and  small  group 
harvest  (2-5  acres)  on  145  acres; 
reforestation  and  seedling  protection  on 
498  acres;  site  preparation/fuels 
reduction  on  1 ,401  acres; 
reconstruction/ maintenance  of  61  miles 
of  existing  roads;  construction  of  16 
miles  of  temporary  roads  with 
subsequent  obliteration;  construction  of 
12  permanent  helicopter  landings;  and 
the  expansion  of  two  existing  rock  pits 
by  2  acres.  The  acreage  proposed  for 
harvest  is  estimated  to  yield  33.1 
million  board  feet  of  timber.  If  the 
proposed  action  ultimately  becomes  the 
preferred  alternative,  harvest  of  the  total 
acreage  (1,401)  is  likely  to  be 
accomplished  via  five  timber  sales.  The 
areas  prescribed  for  harvest  will  require 
a  combination  of  helicopter,  skyline  and 
ground-based  harvesting  equipment. 

Restoration  related  activities  include: 
35.2  miles  of  road  decommissioning; 
three  trailhead  relocations;  spring/ 
riparian  zone  rehabilitation; 
construction  of  5  artificial  den 
structures  for  small  mammals;  61  acres 
of  big  game  winter  range  forage 
enhancement  and  noxious  weed  control; 
reduction  of  conifer  encroachment  on 
seven  meadows  totaling  110  acres; 
construction  of  nesting  structures  in  8 
trees  for  great  gray  owls;  construction  of 
rock  dens  for  small  mammals  and 
reptiles  at  4  depleted  rock  quarries; 
recruitment  of  large  woody  material 
within  timber  sale  harvest  units;  1100 
acres  of  site  productivity  restoration; 
11.6  miles  of  instream  log  placement; 
2,400  acres  of  precommercial  thinning; 
and  fuels  hazard  reduction  on  1,230 
acres.  Most  of  these  activities  will  be 
funded  through  the  Knutson- 
Vandenberg  Program  timber  sale 
collections. 

As  part  of  the  environmental  analysis 
process  under  the  National 
Environmental  Policy  Act,  the  Umpqua 
National  Forest  has  begun  the  scoping 
process  for  this  project.  Preliminary 
issues  identified  to  date  include  the 
following:  How  will  the  public  respond 
to  reduced  travel  and  trail  access  within 
the  watershed?  How  will  the  public 
respond  to  the  harvest  of  old  growth 
stands  within  the  watershed? 

The  scoping  effort  is  intended  to 
identify  issues,  which  may  lead  to  the 
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development  of  alternatives  to  the 
proposed  actions.  One  of  the  purposes 
of  this  notice  of  intent  is  to  solicit  input 
from  the  public  as  part  of  the  overall 
scoping  effort.  In  addition  to  this  notice, 
the  public  has  been  notified  of  the 
environmental  impact  statement 
through  the  Umpqua  National  Forest's 
April  2001  Schedule  of  Proposed 
Actions  (SOPA).  Scoping  for  this  project 
will  also  include  a  public  field  trip  in 
the  Fish  Creek  watershed  on  June  9, 
2001.  Based  on  the  preliminary  issues, 
the  Responsible  Official  has  determined 
that  it  is  appropriate  to  proceed  with  an 
environmental  impact  statement. 

Public  comments  are  appreciated 
throughout  the  analysis  process.  The 
draft  EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  be  available  for  public  review  by 
December  2001.  The  comment  period  on 
the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
final  EIS  is  scheduled  to  be  available  in 
March  2002. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  of  Angoon  v.  Model.  803 
f.2d  1016,  1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if    * 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 


Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  of  40  CFR  1503.3  in  addressing 
these  points.) 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  envfronmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Official  is  Don  Ostby, 
Forest  Supervisor  for  the  Umpqua 
National  Forest.  The  Responsible 
Official  will  document  the  decision  and 
rationale  for  the  decision  in  a  Record  of 
Decision.  The  decision  will  be  subject  to 
appeal  regulations  (36  CFR  part  215). 

Dated;  May  22,  2001. 
Don  Ostby, 

Forest  Supervisor.  Umpqua  National  Forest. 
|FR  Doc.  01-13732  Filed  5-31-01;  8:45  ami 
BltUNO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paclcers  and 
Stoclcyards  Administration 

[01-01-C] 

Opportunity  To  Comment  on  the 
Applicants  for  the  Fostoria  (OH)  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  area 
currently  assigned  to  Fostoria  Grain 
Inspection,  Inc.  (Fostoria). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  by  June  30, 
2001. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  USDA.  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604,  Room 
1647-S,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755,  attention: 
Janet  M.  Hart.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
janhart@gipsadc.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 


determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

hi  the  March  8,  2001,  Federal  Register 
(66  FR  13874),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  Fostoria  area  to  submit  an 
application  for  designation.  There  were 
three  applicants  for  the  Fostoria  area: 
Fostoria,  Columbus  Grain  Inspection, 
Inc.  (Columbus),  and  Michigan  Grain 
Inspection  Services,  Inc.  (Michigan). 
Fostoria  applied  for  designation  to 
provide  official  services  in  the  entire 
area  currently  assigned  to  them. 
Columbus  and  Michigan,  both 
designated  official  grain  inspection 
agencies  operating  in  Ohio  and 
Michigan,  applied  for  designation  to 
provide  official  services  in  all  or  part  of 
the  Fostoria  geographical  area. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  the  applicants.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  May  4,  2001. 
David  R.  Shipman, 

Acting  Administrator.  Grain  Inspection. 
Packers  and  Stockyards  Administration. 

|FR  Doc.  01-13583  Filed  5-31-01;  8:45  am) 
BILUNQ  CODE  341&-EM-P 


DEPARTMErfT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stocityards  Administration 

[01-02-A] 

Opportunity  for  Designation  in  the 
Columbus  (OH),  Farweli  (NM),  and 
Northeast  Indiana  (IN)  Areas,  and 
Request  for  Comments  on  the  Official 
Agencies  Serving  These  Areas 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
USDA. 
ACTION:  Notice. 

summary:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
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January  2002.  GIPSA  is  asking  persons 
interested  in  providing  official  services 
in  the  areas  served  by  these  agencies  to 
submit  an  application  for  designation. 
GIPSA  is  also  asking  for  comments  on 
the  services  provided  by  these  currently 
designated  agencies: 
Columbus  Grain  Inspection,  Inc. 

(Columbus); 
Farwell  Grain  Inspection,  Inc.  (Farwell); 

and 
Northeast  Indiana  Grain  Inspection,  Inc. 

(Northeast  Indiana). 
DATES:  Applications  and  comments 
must  be  postmarked  or  sent  by 
telecopier  (FAX)  on  or  before  Jime  30, 
2001. 

ADDRESSES:  Submit  applications  and 
comments  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 


Division,  STOP  3604.  Room  1647-S. 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604;  FAX  202- 
690-2755.  If  an  application  is  submitted 
by  FAX,  GIPSA  reserves  the  right  to 
request  an  original  application.  All 
applications  and  comments  will  be 
made  available  for  public  inspection  at 
Room 1647-S.  1400  Independence 
Avenue,  SW..  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart  at  202-720-6525,  e-mail 
janhart@gipsadc.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 


therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 
area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act. 

1.  Current  Designations  Being 
Annoimced  for  Renewal 


Official  agency 


Columbus 

Farwell  

Northeast  Indiana 


Main  office 


Circleville.  OH 
Fanwell,  TX  ... 
Hoagland,  IN  . 


Designation 
start 


02/01/1999 
02/01/1999 
02/01/1999 


Designation 
end 


01/31/2002 
01/31/2002 
01/31/2002 


a.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Michigan  and  Ohio,  is 
assigned  to  Columbus. 

In  Ohio: 

Bounded  on  the  North  by  the  northern 
Lucas  Coimty  line  east  to  Lake  Erie;  the 
Lake  Erie  shoreline  east  to  the  Ohio- 
Pennsylvania  State  line; 

Bounded  on  the  East  by  the  Ohio- 
Pennsylvania  State  line  south  to  the 
Ohio  River; 

Bounded  on  the  South  by  the  Ohio 
River  south-southwest  to  the  western 
Scioto  Coimty  line;  and 

Bounded  on  the  West  by  the  western 
Scioto  Coimty  line  north  to  State  Route 
73;  State  Route  73  northwest  to  U.S. 
Route  22;  U.S.  Route  22  west  to  U.S. 
Route  68;  U.S.  Route  68  north  to  Clark 
County;  the  northern  Clark  County  line 
west  to  State  Route  560;  State  Route  560 
north  to  State  Route  296;  State  Route 
296  west  to  Interstate  75;  Interstate  75 
north  to  State  Route  47;  State  Route  47 
northeast  to  U.S.  Route  68  (including  all 
of  Sidney,  Ohio);  U.S.  Route  68  north  to 
U.S.  Route  30;  U.S.  Route  30  east  to 
State  Route  19;  State  Route  19  north  to 
Seneca  County;  the  southern  Seneca 
County  line  west  to  State  Route  53;  State 
Route  53  north  to  Sandusky  County;  the 
southern  Sandusky  County  line  west  to 
State  Route  590;  State  Route  590  north 
to  Ottawa  County;  the  southern  and 
western  Ottawa  and  Lucas  Coimty  lines. 

In  Michigan:  Those  sections  of 
Jackson,  Lenawee,  and  Monroe  Counties 
which  are  east  of  State  Route  127  and 
south  of  State  Route  50. 


Columbus'  assigned  geographic  area 
does  not  include  the  export  port 
locations  inside  Columbus'  area  which 
are  serviced  by  GIPSA. 

b.  Pursuant  to  Section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Arizona,  New  Mexico  and 
Texas,  is  assigned  to  Farwell. 

Maricopa,  Pinal,  and  Yuma  Counties, 
Arizona. 

Bernalillo,  Chaves,  Curry,  DeBaca, 
Eddy,  Guadalupe,  Lea,  Quay,  Roosevelt, 
San  Miguel,  Santa  Fe,  Torrance,  and 
Union  Counties,  New  Mexico. 

Bailey.  Cochran,  Deaf  Smith  (west  of 
State  Route  214),  Hockley,  Lamb  (south 
of  a  line  bounded  by  U.S.  Route  70,  FM 
303.  U.S.  Route  84,  and  FM  37),  and 
Parmer  Counties,  Texas. 

c.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  Indiana,  is  assigned  to 
Northeat  Indiana. 

Bounded  on  the  North  by  the  northern 
Lagrange  and  Steuben  County  lines; 

Bounded  on  the  East  by  the  eastern 
Steuben,  De  Kalb,  Allen,  and  Adams 
County  lines; 

Bounded  on  the  South  by  the 
southern  Adams  and  Wells  County 
lines;  and 

Bounded  on  the  West  by  the  western 
Wells  County  line;  the  southern 
Huntington  and  Wabash  County  lines; 
the  western  Wabash  County  line  north 
to  State  Route  114;  State  Route  114 
northwest  to  State  Route  19;  State  Route 
19  north  to  Kosciusko  County;  the 
western  and  northern  Kosciusko  County 


lines;  the  western  Noble  and  Lagrange 
County  lines. 

The  following  grain  elevator,  located 
outside  of  the  above  contiguous 
geographic  area,  is  part  of  this 
geographic  area  assignment:  E.M.P. 
Coop,  Payne,  Paulding  County,  Ohio 
(located  inside  Michigan  Grain 
Inspection  Services,  Lac's,  area). 

2.  Opportunity  for  Designation 

Interested  persons,  including 
Columbus,  Farwell,  and  Northeast 
Indiana,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning 
February  1,  2002,  and  ending  December 
31,  2004.  Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportunity  to  present  comments  on  the 
Columbus.  Farwelll,  and  Northeast 
Indiana  official  agencies.  Commenters 
are  encouraged  to  submit  pertinent  data 
concerning  these  official  agencies 
including  information  on  the  timeliness, 
cost,  quality,  and  scope  of  services 
provided.  All  comments  must  be 
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submitted  to  the  Compliance  Division  at 
the  above  address. 

Applications,  comments,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-5B2.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  May  4.  2001. 
David  R.  Shipman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
[FR  Doc.  01-13584  Filed  5-31-01;  8:45  am] 

MLUNG  CODE  3410-EN-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[00-04-S] 

Deslgnatton  for  the  East  Indiana  (IN), 
Fremont  (NE),  and  Titus  (IN)  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTKM:  Notice. 

SUMMARY:  GIPSA  announces  designation 
of  the  following  organizations  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act): 


East  Indiana  Grain  Inspection,  Inc.  (East 

Indiana); 
Fremont  Grain  Inspection  Department, 

Inc.  (Fremont);  and 
Titus  Grain  Inspection,  Inc.  (Titus). 
EFFECTIVE  DATES:  September  1,  2001. 
ADDRESSES:  USDA,  GIPSA.  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604.  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
|anhart@gipsadc.usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  1,  2000,  Federal 
Register  (65  FR  75237),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  the  official  agencies  named 
above  to  submit  an  application  for 
designation.  Applications  were  due  by 
December  31,2000. 

East  Indiana  and  Titus  were  the  sole 
applicants  for  designation  to  provide 
official  services  in  the  entire  area 


currently  assigned  to  them,  so  GIPSA 
did  not  ask  for  comments  on  them. 
There  were  two  applicants  for  the 
Fremont  area:  Fremont  and  Sioux  City 
Inspection  and  Weighing  Service 
Compfmy  (Sioux  City).  Fremont  applied 
for  designation  to  provide  official 
services  in  the  entire  area  currently 
assigned  to  them.  Sioux  City,  a 
designated  official  grain  inspection 
agency  operating  in  Iowa,  Nebraska,  and 
South  Dakota,  applied  for  designation  to 
provide  offiical  services  in  all  or  part  of 
the  Fremont  geographical  area.  GIPSA 
asked  for  comments  on  the  applicants 
for  providing  service  in  the  Fremont 
area  in  the  March  8,  2001 .  Federal 
Register  (66  FR  13873).  Comments  were 
due  by  March  31,  2001.  GIPSA  received 
no  comments  by  the  deadline. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  East  Indiana  and  Titus 
are  able,  and  Fremont  is  better  able,  to 
provide  official  services  in  the 
geographic  areas  specified  in  the 
September  1,  2000,  Federal  Register,  for 
which  they  applied. 

Interested  persons  may  obtain  official 
services  by  calling  the  telephone 
numbers  listed  below. 


Official  agency 

Headquarters  location  and  telephone 

Designation  start-end 

East  Indiana  

Fremont  

Titus 

Muncie,  IN:  765-289-1206 

Fremont.  NE:  402-721-1270  

Additional  Sen/ice  Location:  Denison.  lA  

West  Lafayette,  IN:  765-497-2202  

09/01/2001-06/30^2004 
09/01/2001-06/30/2004 

09/01/2001-06/30^2004 

Authority:  Pub.  L.  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  May  4.  2001. 
David  R.  Slilpman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
[PR  Doc.  01-13585  Filed  5-31-01;  8:45  am) 
BILUNQ  CODE  3410-ErMI 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service     . 

Georgia  Transmission  Corporation; 
Notice  Of  Finding  of  No  SIgnmcant 
Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  possible 


financing  assistance  to  Georgia 
Transmission  Corporation  for  the 
construction  of  5  diesel  electric 
generators  at  the  existing  Egypt 
Substation  located  just  north  of  Egypt- 
Ardmore  Road  and  approximately  600 
feet  west  of  Georgia  Highway  21  in 
Effingham  County.  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Enviroimiental  Protection' 
Specialist,  Engineering  and 
Environmental  Staff.  RUS.  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  initial 
construction  will  involve  the  placement 
of  4, 1825  kilowatt  diesels,  an  8000 
gallon  fuel  tank,  4,  2.5  million  volt-amp 
transformers,  and  a  12  kilovolt  circuit 
breaker  with  protective  relaying.  The 
Egypt  Substation  will  be  graded  and 
expanded  in  such  a  manner  as  to  allow 
for  the  addition  of  one  more  1825 


kilowatt  diesel  generator  should  the 
load  on  the  substation  increase  beyond 
7.3  megawatts  (4  x  1825  =  7300 
kilowatts  or  7.3  megawatts).  The  diesel 
generators  will  be  constructed  within 
sound  attenuated  enclosures  with 
mufflers  to  reduce  operating  noise.  In 
addition,  a  buffer  of  vegetation  will  be 
installed  between  the  station  and 
nearest  residential  properties  to  provide 
further  attenuation  of  noise  levels.  The 
diesels  will  be  unmanned  as  they  can  be 
operated  from  a  remote  location. 

Copies  of  the  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Mr.  R.  Vince  Howard,  Georgia 
Transmission  Corporation,  2100  East 
Exchange  Place,  Tucker,  Georgia  30085- 
2088,  telephone  (770)  270-7635.  Mr. 
Howard's  e-mail  address  is 
vincent.howard@gatrans.com. 
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Dated:  May  17.  2001. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Pro-am. 
[FR  Doc.  01-13824  Filed  5-31-01;  8:45  am] 
BHJJNG  CODE  3410-13-P  » 

DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Georgia  Transmission  Corporation; 
Notice  of  Finding  of  No  Significant 
Impact 

AGENCY:  Rural  Utilities  Service.  USDA. 

ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  possible 
financing  assistance  to  Georgia 
Transmission  Corporation  for  the 
construction  of  a  500/230  kV  Substation 
in  Mitchell  Coimty,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff.  RUS.  Stop  1571. 
1400  Independence  Avenue.  SW.. 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@nis.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
project  is  to  be  named  the  Raccoon 
Creek  Substation.  It  will  provide  for  the 
interconnection  of  the  existing  500  kV 
Farley  to  North  Tipton  and  230  kV 
Mitchell  to  Thomasville  transmission 
lines.  The  site  location  for  the 
substation  is  at  the  intersection  of 
Jackson  Dairy  Road  and  Stagecoach 
Road  in  northwest  Mitchell  County.  The 
size  of  the  site  is  110  acres.  The  fenced 
area  for  the  substation  will  be 
approximately  25  acres.  The  land  use  at 
the  site  is  agricultural  field. 

Copies  of  the  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  ftx)m 
Mr.  John  Lasseter,  Georgia  Transmission 
Corporation,  2100  East  Exchange  Place, 
Tucker,  Georgia  30085-2088,  telephone 
(770)  270-7710.  Mr.  Lasseter's  e-mail 
address  is  jobn.lasseter@gatrans.com. 

Dated:  May  21,  2001. 

Sylvia  M.  Green, 

Acting  Assistant  Administrator,  Electric 
Program. 

(FR  Doc.  01-13825  Filed  5-31-01;  8:45  am] 

BtLUNG  COOE  3410-1S-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

Jackson  County  Lalce  Project 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  availability  of  final 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  is 
issuing  a  Final  Environmental  Impact 
Statement  (EIS)  for  the  Jackson  County 
Lake  Project.  The  Final  EIS  was 
prepared  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (U.S.C.  4231  et  seq.)  in 
accordance  with  the  Coimcil  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508)  and 
RUS  regulations  (7  CFR  part  1940-G). 
RUS  invites  comments  on  the  Final  EIS. 
The  purpose  of  the  EIS  is  to  evaluate 
the  potential  envirorunental  impacts  of 
and  alternatives  to  the  Jackson  County 
Empowerment  Zone  (EZ)  Community, 
Incorporated  and  Jackson  County  Water 
Association's  (JCWA)  applications  for 
financial  assistance  to  provide  water 
supply  for  the  residents  of  Jackson 
Coimty  arid  parts  of  surrounding 
counties.  A  secondary  purpose  of  the 
proposal  is  to  provide  recreational 
opportunities.  The  project,  known  as  the 
Jackson  County  Lake  Project,  proposes 
to  construct  a  roller-compacted  concrete 
dam  to  create  a  reservoir  within  Jackson 
Coimty,  Kentucky,  and  to  construct  a 
raw  water  transmission  main  from  the 
proposed  reservoir  to  the  JCWA 
Treatment  Plant.  A  300-foot  buffer  zone 
surrounding  the  reservoir  horizontally 
from  the  normal  pool  level  has  been 
proposed  to  protect  the  water  quality  of 
the  reservoir  by  restricting  development 
and  certain  land  uses  in  this  area.  Also 
included  in  the  proposal  is  the 
construction  of  a  water  intake  structure 
and  a  pimip  house  to  pump  water  out 
of  the  reservoir.  Proposed  recreational 
development  around  the  reservoir  may 
include  a  boat  ramp,  boat  dock,  public 
beach,  hiking  trails,  picnic  areas,  and  a 
primitive  campgroimd. 
DATES:  Written  comments  on  this  Final 
EIS  will  be  accepted  on  or  before  July 
2,  2001. 

ADDRESSES  FOR  FURTHER  INFORMATION: 
To  send  comments  or  for  more 
information,  contact:  Mark  S.  Plank, 
Acting  Director,  USDA,  Rural  Utilities 
Service,  Engineering  and  Environmental 
Staff,  1400  Independence  Avenue,  Mail 
Stop  1571,  Washington,  DC  20250, 
telephone  (202)  720-1649,  fax  (202) 
720-0820,  or  e-mail: 
mplank@rus.usda.gov.  Further 


information  can  also  be  obtained  from: 
Kenneth  Slone,  State  Director,  USDA, 
Rural  Development  State  Office,  771 
Corporate  Drive,  Suite  200,  Lexington, 
KY  40503,  telephone  (606)  224-7300,  or 
fax  (606)  224-7340. 

A  copy  of  the  Final  EIS  can  be 
obtained  or  viewed  online  at  http:// 
www.usda.gov/rus/water/ees/feis- 
jc.htm.  The  files  are  in  a  portable 
document  format  (pdf);  in  order  to 
review  or  print  the  docimient,  users 
need  to  obtain  a  free  copy  of  Acrobat 
Reader.  The  Acrobat  Reader  can  be 
obtained  from  http://www.adobe.com/ 
prodindex/acrobat/readstep.html. 

Copies  of  the  Final  EIS  will  be 
available  for  public  review  during 
normal  business  hours  at  the  following 
locations: 
Jackson  County  Public  Library, 

Courthouse  Square,  P.O.  Box  160, 

McKee,  KY  40447,  (606)  287-8113 
Natiual  Resources  Conservation  Service, 

U.S.  Highway  421  South,  McKee,  KY 

40447,(606)287-8311 
Jackson  County  Extension  Service  263 

U.S.  Highway  421 ,  South,  P.O.  Box 

188,  McKee,  KY  40447,  (606)  287- 

7693 
Kentucky  Highlands  Investment 

Corporation,  362  Old  Whitley  Road, 

London,  KY  40741,  (606)  864-5175 
Jackson  County  EZ  Community, 

Incorporated,  McCanmion  Ridge 

Road,  P.O.  Box  280,  McKee,  KY  4044, 

(606) 287-8395 
USDA  Rural  Development,  771 

Corporate  Drive,  Suite  200,  Lexington, 

KY  40503,  (606)  224-7300 
SUPPLEMENTARY  INFORMATJON:  Pursuant 
to  Subchapter  C,  Part  I  (Empowerment 
Zones,  Enterprise  Communities  and 
Rural  Development  Investment  Areas)  of 
Title  XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Jackson 
County,  Kentucky  is  located  in  an  area 
designated  as  an  Empowerment  Zone/ 
Enterprise  Commimity  (EZ/EC)  (see  60 
FR  6945,  February  6,  1995).  The 
purpose  of  the  EZ/EC  initiative  is  to 
empower  rural  communities  and  their 
residents  to  create  opportunities  for 
economic  development  as  part  of  a 
Federal-State-local  and  private  sector 
partnership.  The  proposed  action  is  an 
integral  component  of  the  EZ/EC 
initiative  as  identified  in  the  Kentucky 
Highland  Empowerment  Zone's 
Strategic  Plan.  The  proposed  action  will 
improve  the  area's  water  supply 
necessary  for  promoting  economic 
development  in  the  area. 

The  Jackson  Coimty  EZ  Community, 
Inc.  and  the  JCWA  have  applied  for 
financial  assistance  for  the  Jackson 
County  Lake  Project  from  the  following: 
RUS;  Appalachian  Regional 
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Commission;  U.S.  Department  of 
Commerce,  Economic  Development 
Administration:  Department  of  Housing 
and  Urban  Development;  Kentucky 
Highlands  Empowerment  Zone;  and 
Kentucky  Tobacco  Settlement  money.  In 
accordance  with  40  CFR  1501.5.  Lead 
Agencies,  the  RUS  is  the  lead  Agency 
for  the  EIS  and  the  U.S.  J'orest  Service 
is  the  Cooperating  Agency. 

The  Draft  EIS  was  published  May  26, 
2000  for  a  45-day  comment  period.  In 
addition,  two  public  meetings  were  held 
in  McKee,  Kentucky  on  June  27,  2000  to 
solicit  comments  from  the  public  and 
other  interested  parties. 

Comments  received  from  agencies  and 
the  public  on  the  Draft  EIS  and  revision 
of  the  water  needs  analysis  led  to  the 
reassessment  of  various  reservoir  and 
non-reservoir  alternatives  for  meeting 
Jackson  County's  projected  water  needs. 
As  a  result  of  this  reassessment,  two 
types  of  alternatives  are  now  considered 
to  be  reasonable  for  meeting  those 
needs.  The  action  proposed  by  the 
Jackson  County  Empowerment  Zone 
Community,  Incorporated  (EZ),  Jackson 
County  Fiscal  Court,  and  the  Jackson 
County  Water  Association  (JCWA) 
consists  of  either  the  construction  of  a 
roller-compacted  concrete  (RCC)  dam  to 
create  a  reservoir  within  Jackson 
County,  Kentucky,  and  the  construction 
of  a  raw  water  transmission  main  from 
the  proposed  reservoir  to  the  existing 
JCWA  Treatment  Plant,  or  the 
construction  of  a  water  transmission 
pipeline  from  an  existing  surface  water 
resource  in  a  neighboring  county  to 
Jackson  County  for  the  purposes  of 
importing  additional  water.  For  the  dam 
and  reservoir  alternatives,  a  300-foot 
buffer  zone  surrounding  the  reservoir 
horizontally  from  the  normal  pool  level 
has  been  proposed  to  protect  the  water 
quality  of  the  reservoir  by  restricting 
development  and  certain  land  uses  in 
this  area.  Along  with  the  dam,  a  water 
intake  structure  and  a  pump  house 
■would  be  constructed  to  pump  water 
out  of  the  reservoir.  Proposed 
recreational  development  around  the 
reservoir  may  include  a  boat  ramp,  boat 
dock,  public  beach,  hiking  trails,  picnic 
areas,  and  a  primitive  campground. 

In  the  Draft  EIS  both  the  Rural 
Utilities  Service  and  the  Jackson  County 
Empowerment  Zone  asserted  that  their 
preferred  alternative  for  meeting  the 
purpose  and  need  of  the  proposed 
action  was  the  War  Fork  and  Steer  Fork 
proposal.  After  comparing  project  costs, 
user  rates  impacts,  future  growth 
prospects  of  Jackson  County  and  the 
surrounding  area,  and  evaluating  other 
relevant  information  with  regard  to  the 
reasonable  alternatives  considered  in 


the  EIS,  RUS  has  identified  the  War 
Fork  and  Steer  Fork,  3.5  MGD  reservoir 
as  their  preferred  alternative.  The 
Jackson  County  Empowerment  Zone 
concurs. 

The  War  Fork  and  Steer  Fork  dam  site 
is  located  about  0.5  miles  southwest  of 
Turkey  Foot  in  eastern  Jackson  County. 
The  dam  would  be  situated  on  War 
Fork,  0.75  miles  north  of  the  confluence 
with  Steer  Fork.  The  dam  would  be 
about  87  to  107  feet  tall,  760  to  790  feet 
long,  and  102  to  122  feet  wide,  creating 
a  reservoir  with  an  average  yield  of  3.5 
mgd  of  raw  water.  At  a  normal  pool 
elevation  of  980  feet  above  mean  sea 
level  (MSL),  the  surface  area  of  this 
reservoir  would  be  about  116  acres.  At 
a  potential  maximum  fiood  elevation  of 
1 ,000  feet  above  MSL,  the  surface  area 
of  the  reservoir  would  be  approximately 
162  acres.  The  total  acreage  for  a 
reservoir  at  maximum  flood  level  at  this 
site,  with  a  300-foot  buffer  extending 
bom  normal  pool  level,  would  be  about 
337  acres  of  land.  As  much  of  this  land 
is  currently  part  of  the  Daniel  Boone 
National  Forest,  land  acquisition  at  this 
site  would  require  a  land  exchange  with 
the  U.S.  Forest  Service.  The  War  Fork 
and  Steer  Fork  reservoir  site  has  been 
identified  as  the  Lead  Agency's 
Preferred  Alternative. 

With  this  notice,  RUS  invites  any 
affected  Federal,  State,  and  local 
Agencies  and  other  interested  persons  to 
comment  on  the  Final  EIS. 

Dated:  May  24,  2001. 
Blaine  D.  Stockton, 

Acting  Administrator.  Rural  Utilities  Service. 
[FR  Doc.  01-13521  Filed  5-31-01;  8:45  am) 
BILLING  CODE  3410-1S-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE: July  2,  2001. 

ADDRESS:  Committee  for  Purchase  From 
Peopie  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 


1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  T.  Mooney  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  &t)m 
nonprofit  agencies  employing  {>ersons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Govenmient. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Services 

janitorial/Custodial 
U.S.  Armv  Reserve  Center.  Bullville.  Route 

17K,Bullville,  New  York 
NPA:  Occupations,  Inc.,  Middletown,  New 

York 
Mailroom  Operation 
Department  of  Health  and  Human  Services. 

Program  Support  Center  Headquarters. 

Dallas.  Texas 
NPA:  E)allas  Lighthouse  for  the  Blind,  Inc., 

Dallas.  Texas 

Louis  R.  Bartalot, 

Director.  Program  Analysis  and  Evaluation. 
(FR  Doc.  01-13818  Filed  5-31-01;  8:45  am) 
BHUNO  COM  63SS-01-r 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Prociu^ment 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  2,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  T.  Mooney  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  13.  2000,  April  13  and  20.  2001. 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (65  FR 
60903,  66  FR  19136, 19137  and  20234) 
of  proposed  additions  to  the 
Procurement  List. 

The  following  comments  pertain  to 
Vegetable  Oil.  8945-00-NSH-OOOl. 
additional  5%  of  the  Governments 
requirement. 

Comments  were  received  from  a 
current  contractor  for  the  vegetable  oil. 
The  commenter  raised  several  points  in 
opposing  the  Committee's  proposal. 
First,  the  commenter  questioned  the 
scope  of  the  proposed  addition  to  the 
J'rocurement  List.  Second,  the 
commenter  claimed  that  the  proposed 
addition  would  have  a  severe  impact  on 
that  company.  Third,  the  commenter 
claimed  that  the  amount  of  vegetable  oil 
being  added  to  the  Procurement  List 
exceeded  the  share  being  provided  by 
small  businesses.  Fourth,  the 
commenter  questioned  the  Committee's 
oversight  of  the  fair  market  price 
determinations  being  made  for  vegetable 
oil.  Fifth,  the  commenter  claimed  that 
the  price  determinations  must  be  based 
on  statutory  and  regulatory  principles 
contained  in  the  law  governing  overseas 
food  assistance  programs. 

In  1999.  the  Committee  added  15 
percent  of  the  total  Government 
requirement  for  this  vegetable  oil 
purchased  for  overseas  food  assistance 
to  the  Procurement  List.  By  notice 
pubhshed  in  the  August  25,  2000 
Federal  Register  (65  FR  51794),  the 
Committee  proposed  the  addition  to  the 
Procurement  List  of  an  additional  5 


percent  of  the  Government  requirement, 
or  a  monthly  amount  not  to  exceed 
3,500  metric  tons.  Because  of  confusion 
over  the  scope  of  this  proposed 
addition,  the  Committee  on  October  13, 
2000  republished  the  proposal  in  the 
Federal  Register  (65  FR  60903),  stating 
that  its  scope  was  only  an  additional  5 
percent  of  the  Government  requirement. 
The  Committee  further  clarified  this 
correction  in  a  Federal  Register  notice 
of  October  27,  2000  (65  FR  64420). 

The  Committee  has  traditionally 
considered  its  Procurement  List 
additions  to  apply  to  annual 
Government  requirements  for 
commodities.  Accordingly,  this  addition 
will  raise  from  15  percent  to  20  percent 
the  portion  of  the  total  annual 
Government  requirement  for  this 
commodity  which  must  be  purchased 
from  the  designated  nonprofit  agency. 
However,  this  commodity  has 
traditionally  been  purchased  on  a 
monthly  basis,  and  the  prociuing 
Government  agency,  the  U.S. 
Department  of  Agricultiu-e  (USDA)  has 
informed  the  Committee  that  it  will 
apply  the  percentage  reservation  for  the 
nonprofit  agency  to  its  monthly 
purchases. 

USDA  purchases  vegetable  oil  in  three 
sizes  of  containers:  6/4  liter,  20  liter, 
and  50  gallon.  The  nonprofit  agency 
designated  by  the  Committee  produces 
the  oil  in  only  the  first  two  of  these 
three  containers.  The  commenter  has 
therefore  argued  that  the  scope  of  the 
Prociuement  List  additions  should  be 
limited  to  a  percentage  of  the  vegetable 
oil  purchases  which  are  in  those  two 
container  sizes.  However,  the  intent  of 
the  Committee  and  USDA  is  that  the 
Procurement  List  addition  applies  to  the 
designated  percentage  of  the  total 
Government  requirement,  regardless  of 
the  size  of  containers  involved. 

The  commenter  claimed  in  opposing 
the  1999  addition  of  15  percent  of  the 
vegetable  oil  requirement  to  the 
Procurement  List  that  it  would  be 
severely  impacted  by  the  addition.  At 
that  time,  it  was  one  of  two  suppliers  of 
the  oil  to  USDA.  Since  then,  the 
commenter  has  purchased  the  oil 
facilities  of  the  other  supplier.  While 
two  other  small  businesses  now  also 
supply  the  oil  to  USDA,  the  commenter 
retains  the  great  majority  of  the  sales  to 
USDA.  Consequently,  the  Committee 
does  not  believe  that  the  current 
addition  of  an  additional  5  percent  of 
the  supply  requirement  to  the 
Procurement  List  will  have  a  severe 
adverse  impact  on  the  commenter,  even 
when  the  1999  addition  is  taken  into 
account. 

Except  as  provided  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  Chap.  6,  the 


Committee  is  not  required  to  assess  the 
impact  of  its  Procurement  List  additions 
on  small  businesses.  Consequently,  the 
commenter's  claims  in  this  area  are  not 
relevant  to  a  Procurement  List  addition 
decision. 

Committee  fair  market  price 
determinations  on  USDA  bulk  food  item 
procurements  subject  to  the 
Procurement  List  are  governed  by  a 
1993  pricing  procedure  that  establishes 
an  annual  fair  market  price  under 
standard  Committee  procedures  and 
permits  monthly  changes  to  that  price 
based  on  negotiations  between  USDA 
and  the  nonprofit  agency  which  take 
into  account  changing  market 
conditions.  Since  1993,  the  Committee 
has  changed  its  general  commodities 
pricing  procedures  to  reflect  a 
preference  for  negotiations  generally  as 
a  means  of  assuring  that  its  fair  market 
prices  reflect  market  conditions. 
Consequently,  the  pricing  procedure 
used  for  vegetable  oil  is  consistent  with 
the  Committee's  general  fair  market 
pricing  procedures  for  commodities  and 
do  not  indicate  a  lack  of  Committee 
oversight  as  the  commenter  claimed. 
USDA's  purchases  of  commodities  such 
as  vegetable  oil  are  governed  by  a  law 
commonly  known  as  Public  Law  480 
and  its  implementing  regulations.  One 
of  the  principles  of  the  regulations  is 
that  commodities  purchased  under  the 
Public  Law  480  program  must  be  at  the 
"lowest  landed  cost,"  which,  the 
commenter  claimed,  is  not  consistent 
with  the  Committee's  pricing 
procedures.  The  commenter  further 
claimed  that  the  Committee's  prices, 
which  allegedly  do  not  reflect  the 
lowest  landed  cost,  result  in  USDA 
having  less  money  to  achieve  its 
objectives  under  Public  Law  480. 

USDA  has  informed  the  Committee 
that  Public  Law  480  is  not  inconsistent 
with  the  Committee's  program. 
Furthermore,  USDA  is  authorized  to 
take  into  account  factors  other  than 
lowest  landed  cost  when  buying  such 
commodities  as  vegetable  oil, 
particularly  in  connection  with 
socioeconomic  programs  such  as  the 
Committee's  program.  USDA  also 
indicated  that  its  costs  to  buy  vegetable 
oil  through  the  Committee's  program  are 
not  significantly  increased  over 
purchases  from. commercial  suppliers, 
as  any  additional  cost  of  dealing  with 
the  nonprofit  agency  is  offset  by  not 
having  to  pay  for  replacement 
quantities,  storage  and  transportation 
due  to  leakage  and  damaged  containers, 
as  USDA  has  done  when  dealing  with 
commercial  suppliers  of  vegetable  oil. 

The  following  material  pertains  to  all 
of  the  items  being  added  to  the 
Procurement  List.  After  consideration  of 


Federal  Register / Vol.  66,  No.  106 /Friday.  Jvine  1,  2001 /Notices 


29771 


the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurent  contractors 
for  the  commodities  and  services. 

3.  The  action  will  residt  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Hose,  Fire,  4210-00-542-3480, 

Vegetable  Oil,  8945-00-NSH-OOOl. 

Services 

Administrative  Services,  Building  8- 
1078, 1-3571,  0-7417,  8-6643,  Fort 
Bragg,  North  Carolina. 

Call  Center  Services,  Department  of 
State,  Bureau  of  Consular  Affairs 
(Various  location  throughout  USA); 
Washington,  DC. 

Food  Service  Attendant,  Main  Dining 
Facility— Building  3650,  Expanded 
Flight  Kitchen— Building  4507, 
Seymour  Johnson  AFB,  North 
Carolina. 

Janitorial/Custodial,  U.S.  Air  Force 
Recruiting  Station.  Wasilla,  Alaska. 

Janitorial/Custodial,  Veterans  Affairs, 
Greater  Los  Angeles  Healthcare 
System.  East  Los  Angeles  Out 
Patient  Clinic.  East  Los  Angeles, 
California. 

Janitorial/Custodial,  Social  Security 
Administration,  Western  Program 
Center,  1221  Nevin  Avenue, 
Richmond,  California. 

Janitorial/Custodial,  Chateaugay  Border 
Station,  Chateaugay,  New  York. 


Janitorial/Custodial,  Defense  Enterprise 

Computing  Center  (DECC), 

Buildings  308  and  309,  Naval 

Supply  Activity  (NSA), 

Mechanicsburg,  Pennsylvania. 
Janitorial/Custodial,  Veteran  Affairs 

Building,  5000  Wissahickon 

Avenue,  Philadelphia, 

Pennsylvania. 
Janitorial/Custodial,  Veterans  Affairs 

Medical  Center,  Himtington,  West 

Virginia. 
Janitorial/Custodial,  ATF  Building, 

Martinsburg,  West  Virginia. 
Ophthalmic  Support  Services, 

Yorktown  Naval  Weapons  Station, 

Yorktown,  Virginia. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Louis  R.  Bartalot, 

Director,  Program  Analysis  and  Evaluation. 
[FR  Doc.  01-13819  Filed  5-31-01;  8:45  am] 

BILLING  CODE  63S3-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Maryland  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  5  p.m.  on  Saturday,  Juine 
23,  2001,  at  the  Government  Office 
Building,  Room  301, 125  N.  Division 
Street,  Salisbury,  Maryland  21803.  The 
purpose  of  the  meeting  is  to:  (1)  Plan 
future  activities,  and  (2)  the  Committee 
will  hold  a  community  forum  to  gather 
information  on  civil  rights 
developments  from  representatives  of 
minority  groups  and  local  government 
in  Eastern  Shore  Maryland  counties  as 
part  of  its  project  entitled.  "Civil  Rights 
Issues  in  Maryland  Small  Towns  and 
Rural  Areas:  Forums  in  Southern. 
Eastern  Shore,  and  Western  Counties." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  K.  Patrick  Okiu«,  301-530- 
0945,  or  Ki-Taek  Chim,  Director  of  the 
Eastern  Regional  Office,  202-376-7533 
(TDD  202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regidations  of  the  Commission. 

Dated  at  Washington,  DC.  May  29,  2001. 
Edward  A.  Hailes  Jr., 
General  Counsel. 

(FR  Doc.  01-13827  Filed  5-31-01;  8:45  am) 
BNJJNQ  CODE  633»«-P 

COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  June  8,  2001, 

9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street.  NW..  Room  540. 
Washington,  DC  20425. 
STATUS: 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  May  4.  2001 

Meeting 
in.  Announcements 

IV.  Staff  Director's  Report 

V.  Staff  Advisory  Committee  Report 
•  Delaware  Citizens  Guide  to  Civil 

Rights  and  Supporting  Services 
(Delaware) 

VI.  Discussion  of  Report  on  Voting 

Irregularities  Occurring  in  Florida 
During  the  2000  Presidential 
Election 
Vn.  Future  Agenda  Items 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  David  Aronson.  Press  and 
Commimications  (202)  376-8312. 

Edward  A.  Hailes,  Jr., 

General  Counsel. 

[FR  Doc.  01-13940  Filed  5-30-01: 1:22  pm) 

BILUNG  CODE  6335-00-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Initiation  of  Five- Year 
(Sunset)  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  Five- Year 
("Sunset")  Reviews. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("simset")  reviews  of  the  antidumping 
and  countervailing  duty  orders  listed 
below.  The  International  Trade 
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Commission  ("the  Commission")  is 
publishing  concurrently  with  this  notice 
its  notices  oi  Institution  of  Five-Year 
Reviews  covering  these  same  orders. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Maeder,  or  Martha  V.  Douthit, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-3330  or  (202)  482-5050, 
respectively,  or  Vera  Libeau,  Office  of 
Investigations,  U.S.  Intem^onal  Trade 
Commission,  at  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 


the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001).  Pursuant  to 
sections  751(c)  and  752  of  the  Act,  an 
antidumping  ("AD")  or  countervailing 
duty  ("CVD")  order  will  be  revoked,  or 
the  suspended  investigation  will  be 
terminated,  unless  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  (1) 
dumping  or  a  coimtervailable  subsidy, 
and  (2)  material  injury  to  the  domestic 
industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 


in  19  CFR  351.218.  Guidance  on 
methodological  or  analjrtical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders:  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  ["Sunset  Policy 
Bulletin"). 

Background 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders: 


DOC  Case  ^4o. 

ITCCaseNo. 

Country 

Product 

A-588-838  

A-475-818  .-. 

C-^75-«19  

A-739 
A-734 
A-365 
A-735 
A-366 

Japan  

Italy 

Italy 

Turkey  

Turkey  

Clad  Steel  Plate 
Certain  Pasta 
Certain  Pasta 

A-489-605  

C-489-806  

Certain  Pasta 
Certain  Pasta 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  (19  CFR  351.218) 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  sunset 
reviews,  case  history'information  (i.e., 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  sunset 
Internet  website  at  the  following 
address:  http://ia.ita.doc.gov/sunset/. 

All  submissions  in  these  sunset 
reviews  must  be  filed  in  accordance 
with  the  Department's  regiilations 
regarding  format,  translation,  service, 
and  certification  of  documents.  These 
rules  can  be  found  at  19  CFR  351.303. 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  list  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  list  provided  on  the  simset 
website  based  on  notifications  from 
parties  and  participation  in  this  review. 
Specifically,  the  Department  will  delete 
from  the  service  list  all  parties  that  do 
not  submit  a  substantive  response  to  the 
notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 


the  Federal  Register  of  the  notice  of 
initiation  of  the  sunset  review.  The 
Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306: 

Information  Required  from  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  these  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351.218(d)(l)(ii).  We  note  that  the 
Department  considers  each  of  the  orders 
listed  above  as  separate  and  distinct 
orders  and,  therefore,  requires  order- 
specific  submissions.  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  substantive  responses 
not  later  than  30  days  after  the  date  of 
publication  in  the  Federal  Register  of 


the  notice  of  initiation.  The  required 
contents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
foreign  and  domestic  parties.  Also,  note 
that  the  Department's  information 
requirements  are  distinct  from  the 
International  Trade  Commission's 
information  requirements.  Please 
consult  the  Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.'  Please 
consult  the  Department's  regulations  at 
19  CFR  part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
coimtervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  May  16,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-13683  Filed  5-31-01;  8:45  am] 

BH.UNG  CODE  3S1(M>S-P 


■  A  number  of  parties  commented  that  these 
interim-final  regulations  provided  insufficient  time 
for  rebuttals  to  substantive  responses  to  a  notice  of 
initiation.  19  CFR  351.218(d)(4).  As  provided  in  19 
CFR  351.302(b).  the  Department  will  consider 
individual  requests  for  extension  of  that  five-day 
deadline  based  upon  a  showing  of  good  cause. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-806] 

Postponement  of  Final  Determination 
for  Antidumping  Duty  Investigation: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  Kazakhstan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  final  determination  in  the 
antidiunping  duty  investigation  of 
certain  hot-rolled  carbon  steel  flat 
products  hY)m  Kazakhstan. 

SUMMARY:  The  Department  of  Commerce 
("Department")  is  extending  the  time 
limit  for  the  final  determination  in  the 
antidumping  duty  investigation  of 
certain  hot-rolled  carbon  steel  flat 
products  from  Kazakhstan. 
EFFECTIVE  DATE:  June  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Juanita  H.  Chen  at  202-482-0409,  or 
Rick  Johnson  at  202-482-3818,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington.  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Atrt"),  are  references  to  the 
provisions  effective  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  C.F.R.  part 
351  (2000). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  May  3,  2001,  the  affirmative 
preliminary  determination  was 
published  for  the  investigation  of 
certain  hot-rolled  carbon  steel  flat 
products  from  Kazakhstan.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  from 
Kazakhstan,  66  FR  22168  (May  3,  2001). 
Pursuant  to  section  735(a)(2)  of  the  Act 
and  section  351.210(b)(2)(ii)  of  the 
Department's  regulations,  on  April  27, 
2001,  respondent  OJSC  Ispat  Karmet 
("Ispat  Karmet")  requested  that  the 
Department  extend  the  final 
determination  for  the  full  sixty  days  as 
permitted  by  the  statute  and  regulations. 
On  May  1,  2001,  Ispat  Karmet  submitted 
a  supplemental  request  that  the 
Department  extend  provisional 


measures  (i.e.,  suspension  of 
liquidation)  from  a  four  month  period  to 
a  period  not  to  exceed  six  months, 
pursuant  to  19  C.F.R.  351.210(e)(2). 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  determination,  a 
request  for  such  postponement  is  made 
by  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise,  or  in  the  event  of 
a  negative  preliminary  determination,  a 
request  for  such  postponement  is  made 
by  petitioner.  The  Department's 
regulations,  at  19  C.F.R.  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 
a  four  month  period  to  not  more  than 
six  months. 

In  accordance  with  19  C.F.R. 
351.210{b)(2)(ii),  because  (1)  our 
preliminary  determination  is 
affirmative,  (2)  the  respondent 
requesting  a  postponement  accounts  for 
a  significant  proportion  of  exports  of  the 
subject  merchandise,  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  Ispat  Karmet's  request  and 
are  postponing  the  final  determination 
to  September  15,  2001,  which  is  not 
later  than  135  days  after  the  publication 
of  the  preliminary  determination  in  the 
Federal  Register.  Suspension  of 
liquidation  will  be  extended 
accordingly. 

This  notice  of  postponement  is 
published  pursuant  to  19  C.F.R. 
351.210(g). 

Daled:May  24.  2001. 

Faryar  Sliirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR^Doc.  01-13828  Filed  5-31-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  0104011088-1108-01;  I.D. 
030601 D] 

Endangered  and  Threatened  Species;  ~^ 
Finding  for  a  Petition  to  Revise  Critical 
Habitat  for  Northern  Right  Whales 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  90-day  petition 

finding. 


SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  announces  the 
receipt  of  a  petition  to  revise  critical 
habitat  for  northern  right  whales, 
Eubalaena  glacialis  and  NMFS'  finding 
that  the  petition  presents  substantial 
scientific  information  indicating  that 
this  action  may  be  warranted. 
DATES:  NMFS  is  accepting  comments  on 
the  petition  through  August  30,  2001. 
ADDRESSES:  Data,  information,  or 
comments  concerning  this  petition 
should  be  submitted  to  Donna  Wieting, 
Chief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  1315  East-West 
Highway,  Silver  Spring.  MD,  20910. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  The 
petition  finding,  supporting  data,  and 
comments  are  available  for  public 
inspection  at  the  same  address. 
FOR'fURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Smith,  NMFS,  222  West  7th 
Avenue,  Anchorage,  Alaska,  99517; 
telephone  (907)  271-5006;  fax  (907) 
271-3030  or  Mr.  Michael  Payne,  NMFS; 
telephone  (907)  586-7235;  fax  (907) 
586-7012. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  13,  2000,  NMFS  received 
a  petition  dated  October  4,  2000,  from 
the  Center  for  Biological  Diversity.  P.O. 
Box  40090,  Berkeley,  CA,  94704-4090. 
The  petitioner  requests  that  NMFS 
amend  the  present  critical  habitat 
designation  for  northern  right  whales  by 
designating  an  area  within  the 
southeastern  Bering  Sea  as  critical 
habitat. 

Section  4(b)(3)(D)  of  the  ESA,  as 
amended  (16  U.S.C.  1533(b)(3)(D){i)), 
requires  that  NMFS  make  a  finding  on 
whether  a  petition  to  revise  a 
designation  of  critical  habitat  presents 
substantial  scientific  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of 
the  petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  finding  is  that 
substantial  scientific  information  is 
presented,  NMFS  is  required  to 
promptly  begin  a  status  review  of  the 
species.  Within  12  months  of  the  date 
the  petition  is  received,  NMFS  must 
make  a  determination  on  whether  the 
petitioned  action  is  warranted  and  must 
promptly  publish  thfs  determination  in 
the  Federal  Register. 

This  petition,  based  in  part,  on  recent 
sightings  of  the  North  Pacific  stock  of 
this  species  in  the  southeastern  Bering 
Sea,  states  that  the  vast  majority  of 
threats  to  these  animals  occur  in  this 
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area  and  that  feeding  and  courtship 
behavior  have  been  observed  in  the  area. 

There  are  three  distinct  populations  of 
right  whales  inhabiting  the  North 
Pacific,  North  Atlantic  and  the  Southern 
Hemisphere.  Both  the  North  Atlantic 
and  North  Pacific  stocks  have 
previously  been  described  as  a  single 
species,  Eubalaena  glacialis  {the 
northern  right  whale).  Recent  genetic 
studies  provide  evidence  supporting 
species  status  for  both  North  Atlantic 
and  North  Pacific  right  whales.  NMFS 
will  be  conducting  a  review  to 
determine  whether  the  North  Pacific 
stock  should  be  reclassified  as 
Eubalaena  iaponica. 

The  Nortn  Pacific  stock  is  estimated 
to  have  once  numbered  at  least  1 1 ,000 
animals.  These  whales  were  heavily 
exploited  by  commercial  whaling,  and 
remain  severely  depleted.  No  reliable 
population  estimate  presently  exists  for 
this  stock,  although  it  is  likely  fewer 
than  500. 

The  North  Pacific  stock  has 
historically  occurred  across  the  North 
Pacific,  north  of  35°  N,  with 
concentrations  in  the  Gulf  of  Alaska, 
eastern  Aleutian  Islands,  south-central 
Bering  Sea,  Sea  of  Okhotsk,  and  the  Sea 
of  Japan.  Sightings  of  these  whales  have 
been  rare  and  sporadic  in  recent  times, 
although  a  smaU  number  of  whales  have 
been  seen  in  the  south-central  Bering 
Sea  each  July  since  1996.  This  petition 
is  based  largely  on  these  repeated 
sightings,  during  which  right  whales 
were  observed  feeding  and  engaging  in 
courtship  behavior. 

Critical  habitat  has  been  designated 
for  northern  right  whales  in  the  Atlantic 
Ocean,  consisting  of  three  areas  off  the 
northeastern  and  southeastern  United 
States.  The  1991  recovery  plan  for 
northern  right  whales  recommended 
that  a  separate  recovery  plan  be 
prepared  for  the  North  Pacific  stock 
"when  population  numbers  are 
available,"  and  that  the  plan  identify 
habitats  essential  or  important  to 
survival  and  recovery.  No  such  plan 
exists  today,  and  critical  habitat  has  not 
been  identified  for  the  North  Pacific 
stock. 

The  area  recommended  by  the 
petitioner  for  designation  has  been 
recognized  as  a  region  of  the  Bering  Sea 
in  which  right  whales  have  traditionally 
occurred.  Based  on  commercial  whaling 
information,  summering  grounds  for 
right  whales  in  the  Bering  Sea  were 
principally  located  in  a  triangular  area 
of  the  southeastern  Bering  Sea  between 
Atka,  St.  Matthew,  and  Nunivak  Island, 
lying  largely  within,  and  to  the  south  of, 
the  recommended  critical  habitat.  The 
Bering  Sea  shelf  is  apparently  still  used 
as  summer  feeding  areas  for  some  right 


whales,  as  observed  in  1997,  when 
researchers  collected  plankton  samples 
near  feeding  right  whales  in  the 
southeastern  Bering  Sea,  suggesting  that 
these  whales  have  shifted  both  their 
foraging  ground,  (from  the  shelf  break 
and  deeper  waters)  and  their  prey 
species. 

In  recent  years,  the  Bering  Sea  has 
experienced  large  changes,  attributed  in 
part  to  climatic  change  which  has 
resulted  in  a  general  warming  pattern 
since  the  mid-1970s.  Unusual  blooms  of 
phytoplankton  have  been  noted  here, 
and,  in  1997,  a  large  bloom  occurred  in 
the  southeastern  Bering  Sea,  which  was 
associated  with  concentrations  of 
feeding  right  whales.  The  petitioner, 
however,  notes  that  the  presence  of 
these  whales  in  subsequent  years,  when 
blooms  were  not  evident,  suggests  that 
these  waters  provide  productive 
foraging  habitat  under  normal  oceanic 
conditions  as  well. 

The  location  of  calving  grounds  for 
this  stock  is  imknown.  Breeding  and 
calving  of  North  Pacific  right  whales 
were  assumed  to  have  occurred  during 
winter  outside  Alaskan  waters.  The 
recent  observations  of  courtship 
behavior  do  not  necessarily  indicate  that 
this  area  is  used  for  breeding. 

Response  to  Petition 

NMFS  has  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literature  and  available  information.  On 
the  basis  of  that  information,  NMFS 
finds  that  the  petition  presents 
substantial  scientific  information 
indicating  that  the  requested  action  may 
be  warranted.  NMFS's  finding  is  based 
in  part  on  our  concurrence  with 
petitioner's  statement  that  recent 
sightings  of  this  stock  have  occiured  in 
the  area,  that  this  region  of  the  Bering 
Sea  experiences  intensive  use  by 
commercial  shipment  and  fishing 
vessels,  and  that  the  1991  recovery  plan 
for  northern  right  whales  recommended 
that  this  stock  be  protected  through 
"vigorous  application  of  existing  laws." 

Authority:  16  U.S.C.  1531,  et  seq. 
Dated:  May  25.  2001. 
)ohn  Oliver, 

Acting  Deputy  Assistant  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  01-13831  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

[I.D.  050901 F] 

Taking  and  Importing  Marina 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Rocket  Launches 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of 

modification  and  annual  renewal  of  a 

letter  of  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  a  modification  and 
aimual  renewal  to  a  Letter  of 
Authorization  (LOA)  to  take  small 
numbers  of  marine  mammals  incidental 
to  rocket  launches  at  Vandenberg  Air 
Force  Base  (VAFB)  and  on  the  Northern 
Channel  Islands  has  been  issued  to  the 
30th  Space  Wing,  U.S.  Air  Force. 

DATES:  Effective  from  May  31,  2001, 
imtil  May  31  2002. 

ADDRESSES:  The  letter  of  authorization 
and  supporting  documentation  are 
available  for  review  during  regular 
business  hours  at  the  following  offices: 
Marine  Mammal  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3225,  and  the  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802. 

FOR  FURTHER  INFORMATION  CONTACT: 
Simona  P.  Roberts,  Office  of  Protected 
Resources,  NMFS,  (301)  713-2322,  ext. 
106,  or  Christina  Fahy,  Southwest 
Region,  NMFS,  (562)  980-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

SecUon  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  NMFS  to 
allow,  on  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 
Under  the  MMPA,  the  term  "taking" 
means  to  harass,  hunt,  captiu-e,  or  kill  or 
to  attempt  to  harass,  himt,  capture,  or 
kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 


Federal  Register /Vol.  66,  No.  106/Friday,  June  1,  2001 /Notices 


29775 


8tock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  of  seals  and  sea 
lions  incidental  to  missile  and  rocket 
launches,  aircraft  flight  test  operations, 
and  helicopter  operations  at  Vandenberg 
were  published  on  March  1,  1999  (64  FR 
9930),  and  remain  in  effect  until 
December  31,2003. 

In  accordance  with  the  MMPA,  as 
amended,  and  implementing 
regulations,  a  1-year  LOA  to  take  small 
niunbers  of  seals  and  sea  lions  was 
issued  on  May  31,  2000,  to  the  30th 
Space  Wing  (65  FR  37361). 

Summary  of  Request 

On  February  5,  2001,  the  30th  Space 
Wing,  U.S.  Air  Force,  requested  a 
modification  to  their  LOA  issued  on 
May  31,  2000.  The  letter  requested 
modifications  to  the  laimch  schedule 
and  revisions  to  the  LOA's  current 
monitoring  requirements,  specifically: 
(1)  to  eliminate  the  number  of  launches 
specified  for  each  type  of  launch  vehicle 
(Titan  II,  Titan  IV,  Lockheed-Martin, 
Delta  II,  Taurus,  Atlas,  and  Minotaur)  to 
more  accurately  reflect  the  year  to  year 
variability  of  launch  vehicle  type;  (2)  to 
clarify  that  space  launches  occur  from 
both  North  and  South  Vandenberg;  (3) 
to  increase  the  observation  period  prior 
to  laimches  from  48  hours  before  amy 
planned  laimch  time  to  72  hours  before 
any  planned  launch  time;  (4)  to  include 
monitoring  over  a  2-week  period  during 
pupping  season  following  any  laimches 
of  government  and  commercial  space 
vehicles,  not  just  following  Titan  11  and 
Titan  IV  launches  as  the  current  LOA 
requires;  and,  (5)  to  change  the  criterion 
for  monitoring  pinnipeds  on  the 
Northern  Channel  Islands  from  when 
sonic  booms  are  predicted  to  be 
"focused"  or  greater  than  2  pounds  per 
square  foot  (psf)  to  criterion  for 
monitoring  pinnipeds  on  the  Northern 
Channel  Islands  when  predicted  sonic 
booms  are  greater  than  1  psf.  A  final 
modification  request  to  conduct 
observations  on  harbor  seal  and  other 
pinniped  activity  only  during  the  harbor 
seal  pupping  season  (March-June),  as 
opposed  to  during  any  launch,  was 


inconsistent  vdth  the  5-year 
programmatic  implementing  regulations 
(64  FR  9930).  Due  to  this  discrepancy, 
NMFS  determined  that  this  finaJ  request 
must  be  denied  because  it  first  requires 
modification  of  the  current  regulations 
governing  space  vehicle  and  test  flight 
activities  (50  CFR  216.120-128).  In 
addition  to  these  requested 
modifications  to  the  launch  schedule 
and  monitoring  requirements,  the  30th 
Space  Wing  also  requested  renewal  of 
their  1-year  LPA  for  the  year  2001-2002. 

Comments 

On  March  19,  2001  (66  FR  15406) 
NMFS  published  a  notice  of  proposed 
modification  and  annual  renewal  and  a 
30-day  public  comment  period  was 
provided  on  the  proposed  modifications 
and  aimual  renewal.  During  the  30-day 
public  comment  period  no  comments 
were  received. 

Authorization 

In  recognition  of  the  timely  receipt 
and  acceptance  of  the  reports  required 
under  50  CFR  216.125(d)  and  a 
determination  that  the  mitigation 
measures  required  pursuant  to  50  CFR 
216.124  and  the  LOA  have  been 
undertaken,  NMFS  has  renewed  and 
made  the  requested  modifications  to  the 
1-year  LOA.  Issuance  of  this  LOA  is 
based  on  a  finding  that  the  total  takings 
will  have  no  more  than  a  negligible 
impact  on  the  seal  and  sea  lion 
populations  off  the  Vandenberg  coast 
and  on  the  Northern  Channel  Islands. 

Dated:  May  23,  2001. 
Wanda  L.  Cain, 

Acting  Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13834  Filed  5-31-01;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Proposed  Coilectton;  Comment 
Request 

agency:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
ACTION:  Notice. 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995,  as  amended, 
section  3506(c)(2)(A)  of  title  44,  United 
States  Code,  the  Office  of  the  Under 
Secretary  of  Defense  (Personnel  and 
Readiness)  announces  the  following 
proposal  to  renew  public  information 
collection  forms  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  July  31,  2001. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
Department  of  Defense  Education 
Activity,  4040  N.  Fairfax  Drive, 
Arlington,  VA  22203,  Attn:  Ms.  Sara 
Riggs. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  coUectiCn  instruments, 
please  write  to  the  above  address  or  call 
at  (703)  696-3067  ext.  2652. 

Title,  Associated  Form,  and  OMB 
Control  Number:  Employment 
Opportunities  for  Educators;  DS  Forms 
5010,  5011,  5012  and  5013;  OMB 
Number  0704-0370. 

Needs  and  Uses:  The  information 
collected  by  these  forms  concerns 
applicants  for  educator  positions  within 
the  Department  of  Defense  Dependent 
Schools.  The  information  is  used  to 
verify  employment  history  of  educator 
applicants  and  to  determine  creditable 
previous  experience  for  pay-setting 
purposes  for  candidates  selected  for 
educator  positions.  In  addition,  the 
information  is  used  to  ensure  the 
selection  for  employment  with  the 
Department  of  EJefense  Dependents 
Schools  or  individuals  possessing  the 
abilities  and  personal  traits  that  give 
promise  of  outstanding  success  under 
the  unusual  circumstances  they  will 
find  working  abroad.  Information 
gathered  is  also  used  to  ensure  that  the 
Department  of  Defense  Dependents 
Schools  personnel  practices  meet  the 
requirements  of  Federal  law. 
Completion  of  the  forms  is  entirely 
voluntary. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  1 1 ,200. 

Number  of  Respondents:  24,000. 

Responses  Per  Respondent:  1 . 

Average  Burden  Per  Response:  28 
minutes. 

Frequency:  Annually. 
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SUPPLEMENTARY  mFORMATION: 
Summary  of  Infbrmatioii  Collection 

The  primary  objective  of  the 
information  collection  is  to  ensure  a 
quality  education  from  prekindergarten 
through  grade  12  for  the  eligible  minor 
dependents  of  the  Department  of 
Defense  military  and  civilian  personnel 
on  official  overseas  assignments.  This  is 
accomplished  by  securing  data  from 
applicants  for  educational  positions  and 
officials  with  sufficient  information  to 
address  an  individual  applicant's  traits 
and  characteristics. 

The  forms  associated  with  this  data 
collection  are: 

Department  of  Defense  Dependents 
Schools  Supplemental  Application  for 
Overseas  Employment  (DS  Form  5010). 
•  The  primary  objective  of  this  voluntary 
form  is  to  ascertain  an  applicant's 
eligibility  for  educator  positions. 

Department  of  Defense  Dependents 
Schools  Professional  Evaluation  (DS 
Form  5011).  This  form  is  provided  to 
officials  in  managerial  and  supervisory 
positions  as  a  means  of  verifying 
abilities  and  personal  traits  of 
applicants  for  educator  positions  to 
ensure  the  selection  of  the  best-qualified 
individuals  to  occupy  educator 
positions. 

Department  of  Defense  Dependents 
Schools  Volimtary  Questionnaire  (DS 
Form  5012).  This  voluntary  form  helps 
ensure  that  the  Department  of  Defense 
Dependents  Schools  personnel  practices 
meet  the  requirements  of  Federal  law. 

Department  of  Defense  Dependents 
Schools  Verification  of  Professional 
Educator  Employment  for  Salary  Rating 
Purposes  (DS  Form  5013).  The  purpose 
of  this  voluntary  form  is  to  verify 
employment  history  of  educator 
applicants  and  to  determine  creditable 
previous  experience  for  pay-setting 
purposes  for  selected  candidates. 

May  25,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  01-13750  Filed  5-31-01;  8:45  am] 

MLUNG  CODE  SOOI-OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACnON:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 


information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  Supplement  Part 
223,  Environment,  Conservation,  and 
Occupational  Safety,  and  Related 
Clauses  at  DFARS  Part  252;  OMB  ^ 
Number  0704-^272. 

Type  of  Request:  Extension. 

Number  of  Respondents:  8,873. 

Responses  Per  Respondent:  1.66. 

Annual  Responses:  14,726. 

Average  Burden  Per  Response:  0.68 
hours. 

Annual  Burden  Hours:  9,997. 

Needs  and  Uses:  This  information 
collection  requires  that  an  offeror/ 
contractor  provide  information  in 
response  to  solicitation  provisions  and 
contract  clauses  in  DFARS  252.223, 
excluding  those  provisions  and  clauses 
relating  to  a  drug-ft«e  workplace  (which 
are  approved  under  OMB  Control 
Number  0704-0336).  DoD  contracting 
officers  use  this  information  to:  (1) 
Verify  compliance  with  requirements 
for  labeling  of  hazardous  material;  (2) 
Ensure  contractor  compliance  and 
monitor  subcontractor  compliance  with 
DoD  4145.26-M,  DoD  Contractors' 
Safety  Manual  for  Ammunition  and 
Explosives,  and  minimize  risk  of 
mishaps;  (3)  Identify  the  place  of 
performance  of  all  ammunition  and 
explosives  work;  and,  (4)  Ensure 
contractor  compliance  and  monitor 
subcontractor  compliance  with  DoD 
5100.76-M,  Physical  Security  of 
Sensitive  Conventional  Arms, 
Ammunition,  and  Explosives. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-for-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  David  M. 
Pritzker. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pritzker  at  the  Office  of 
Management  rnd  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway, 'Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  May  25,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  01-13747  Filed  5-31-01;  8:45  am) 
BILLING  CODE  5001-08-41 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  for 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number: 
Customer  Comment  Card;  AF  Form 
3211;  OMB  Number  0701-0146. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  200. 

Responses  Per  Respondent:  1. 

Annual  Responses:  200. 

Average  Burden  Per  Response:  5 
minutes. 

Annual  Burden  Hours:  17. 

Needs  and  Uses:  Each  guest  of  Air 
Force  Lodging  and  its  contract  lodging 
operations  are  provide  access  to  AF 
Form  3211.  The  AF  Form  3211  gives 
each  guest  the  opportunity  to  comment 
on  facilities  and  services  received. 
Completion  and  return  of  the  form  is 
optional.  The  information  collection  is 
necessary  for  Wing  leadership  to  assess 
the  effectiveness  of  their  lodging 
program.  Respondents  are  authorized 
guests  of  Air  Force  Lodging. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other-For-  . 
Profit. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

May  25,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  01-13748  Filed  5-31-01;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

MEDICARE-EUGIBI^  RETIREE 
HEALTHCARE  BOARD  OF 
ACTUARIES;  MEETING 

agency:  Department  of  Defense  (DoD) 
Medicare-Eligible  Retiree  Health  Care 
Board  of  Actuaries 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  56,  Title  10, 
United  States  Code  (10  U.S.C.  1111  et 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  benefits 
under  DoD  retiree  health  care  programs 
for  medicare-eligible  beneficiaries. 
Persons  desiring  to:  (1)  Attend  the  DoD 
Medicare-Eligible  Retiree  Hedth  Care 
Board  of  Actuaries  meeting  or,  (2)  make 
an  oral  presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting  must  notify  Joel  Sitrin  at  (703) 
696-7412  by  June  22,  2001.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 
DATES:  July  17,  2001, 1:00  p.m.  to  5:00 
p.m. 

ADDRESSES:  Hilton-Alexandria  Mark 
Center,  Plaza  1  Room,  5000  Seminary 
Rd.,  Alexandria,  VA  22311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Doyle,  Chief  Actuary,  DoD  Office 
of  the  Actuary,  1555  Wilson  Boulevard, 
Suite  701,  Arlington,  VA  22209-2405, 
(703)  696-7407. 

Dated:  May  25.  2001. 

L.M .  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

(FR  Doc.  01-13749  Filed  5-31-01;  8:45  am] 
BILLING  CODE  9001-0»-M 


DEPARTMENT  OF  DEFENSE 

Defense  Commissary  Agency 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Commissary  Agency, 

DOD. 

ACTION:  Notice  to  add  systems  of 

records. 

SUMMARY:  The  Defense  Commissary 
Agency  proposes  to  add  two  systems  of 
records  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  July  2,  2001, 
unless  comments  received  that  would 
result  in  a  contrary  determination. 


ADDRESSES:  Defense  Commissary 

Agency,  1300  E.  Avenue,  Fort  Lee,  VA 

23801-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carole  Marsh,  Privacy  Officer,  at  (804) 

734-8841. 

SUPPLEMENTARY  INFORMATION:  The 

Defense  Commissary  Agency  notices  for 

systems  of  records  subject  to  the  Privacy 

Act  of  1974  (5  U.S.C.  552a),  as  amended, 

have  been  published  in  the  Federal 

Register  and  are  available  from  the 

address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  May  17,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  May  23,  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Defense  Commissary  Agency 

Requesting  Records 

Records  are  retried  by  name  or  by 
some  other  personal  identifier.  It  is 
therefore  especially  important  for 
expeditious  service  when  requesting  a 
record  that  particular  attention  be 
provided  to  the  Notification  and/or 
Access  Procedures  of  the  particular 
record  system  involved  so  as  to  furnish 
the  required  personal  identifiers,  or  any 
other  pertinent  personal  information  as 
may  be  required  to  locate  and  retrieve 
the  record. 

Blanket  Routine  Uses 

Certain  'blanket  routine  uses'  of  the 
records  have  been  established  that  are 
applicable  to  every  record  system 
maintained  within  the  Department  of 
Defense  unless  specifically  stated 
otherwise  within  a  particular  record 
system.  These  additional  blanket 
routine  uses  of  the  records  are 
published  below  only  once  in  the 
interest  of  simplicity,  economy  and  to 
avoid  rediudancy. 

Law  Enforcement  Routine  Use 

In  the  event  that  a  system  of  records 
maintained  by  this  component  to  carry 
out  its  functions  indicates  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  by 
regulation,  rule  or  order  issued  pursuant 


thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or 
foreign, charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regiUation  or  order  issued  pursuant 
thereto. 

Disclosure  When  Requesting 
Information  Routine  Use 

A  record  bom  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  component  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit. 

Disclosure  of  Requested  Information 
Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

Congressional  Inquiries  Routine  Use 

Disclosure  from  a  system  of  records 
maintained  by  this  component  may  be 
made  to  a  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  fit)m  the  Congressional  office 
made  at  the  request  of  that  individual. 

Private  Relief  Legislation  Routine  Use 

Relevant  information  contained  in  all 
systems  of  records  of  the  Department  of 
Defense  published  on  or  before  August 
22,  1975,  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

Disclosures  Required  by  International 
Agreements  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  foreign  law  enforcement. 
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seciirity,  investigatory,  or  administrative 
authorities  in  order  to  comply  with 
requirements  imposed  by,  or  to  claim 
rights  conferred  in,  international 
agreements  and  arrangements  including 
those  regulating  the  stationing  and 
status  in  foreign  countries  of 
Department  of  Defense  military  and 
civilian  personnel. 

Disclosure  to  State  and  Local  Taxing 
Authorities  Routine  Use 

Any  information  normally  contained 
in  IRS  Form  W-2  which  is  maintained 
in  a  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  state  and  local  taxing 
authorities  with  which  the  Secretary  of 
the  Treasury  has  entered  into 
agreements  piirsuant  to  Title  5,  U.S. 
Code,  sections  5516,  5517,  5520,  and 
only  to  those  state  and  local  taxing 
authorities  for  which  an  employee  or 
military  member  is  or  was  subject  to  tax 
regardless  of  whether  tax  is  or  was 
withheld.  This  routine  use  is  in 
accordance  with  Treasury  Fiscal 
Requirements  Manual  Bulletin  Number 
76-07. 

Disclosure  to  the  Office  of  Personnel 
Management  Routine  Use 

A  record  from  a  system  of  records 
subject  to  the  Privacy  Act  and 
maintained  by  this  component  may  be 
disclosed  to  the  Office  of  Personnel 
Management  concerning  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  information 
necessary  for  the  Office  of  Personnel 
Management  to  carry  out  its  legally 
authorized  Government-wide  personnel 
management  functions  and  studies. 

Disclosure  to  the  Department  of  Justice 
for  Litigation  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  any 
component  of  the  Department  of  Justice 
for  the  purpose  of  representing  the 
Department  of  Defense,  or  any  officer, 
employee  or  member  of  the  Department 
in  pending  or  potential  litigation  to 
which  the  record  is  pertinent. 

Disclosure  to  Military  Banking  Facilities 
Overseas  Routine  Use 

Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loem  losses.  For  personnel  separated, 
discharged,  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 


facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
retiuned  or  dishonored  check  negotiated 
for  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the 
individual,  the  U.S.  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

Disclosure  of  Information  to  the  General 
Services  Administration  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  General 
Services  Administration  for  the  purpose 
of  records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

Disclosure  of  Information  to  the 
National  Archives  and  Records 
Administration  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  for  the  purpose  of 
records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

Disclosure  to  the  Merit  Systems 
Protection  Board  Routine  Use 

A  record  fix)m  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel  for  the 
piupose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM  or 
component  ndes  and  regidations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices; 
including  administrative  proceedings 
involving  any  individual  subject  of  a 
DoD  investigation,  and  such  other 
functions,  promulgated  in  5  U.S.C.  1205 
and  1206,  or  as  may  be  authorized  by 
law. 

Counterintelligence  Purposes  Routine 

Use 

A  record  bom  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  outside  the 
DoD  or  the  U.S.  Government  for  the 
purposes  of  counterintelligence 
activities  authorized  by  U.S.  Law  or 
Executive  Order  or  for  the  purpose  of 
enforcing  laws  which  protect  the 
national  security  of  the  United  States. 


ZK3  001 

SYSTEM  NAME: 

Commissary  Patron  Inquiry, 
Complaint,  Comment,  and  Suggestion 
Fil9s. 

SYSTEM  LOCATKm: 

Office  of  the  Inspector  General, 
Defense  Commissary  Agency,  1300  E. 
Avenue,  Fort  Lee,  VA  23801-1800. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patrons  of  the  Commissaries  who 
make  inquiries,  complaints,  comments, 
or  suggestions  on  it's  operations. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Customer's  name,  address,  telephone 
number,  and  e-mail  address; 
information  pertaining  to  the  subject  of 
inquiry,  complaint,  conunent,  or 
suggestion,  and  response  thereto; 
customer  opinion  survey  data. 

AUTHORfTY  FOR  MAWfTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  and  10  U.S.C.  2482. 
Commissary  stores:  operation. 

PURPOSE(S): 

To  aid  the  Defense  Commissary 
Agency  in  determining  needs  of 
customers,  responding  to  the  customer's 
inquiries  and  conunents,  and 
determining  action  required  to  settle 
customer  complaints. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Defense 
Commissary  Agency's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  and  paper  records  stored 
in  file  folders  and  computerized 
database. 

RETRIEV  ABILITY: 

By  customer's  name,  case  number,  e- 
mail  address,  and  commissary. 

SAFEGUARDS: 

Paper  and  automated  records  are 
stored  in  rooms  with  restricted  access  in 
a  seciire  building.  In  addition,  access  is 
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limited  to  the  Inspector  General  staff  in 
performance  of  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  by  shredding 
after  2  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Your  Action  Line  Coordinator,  Office 
of  the  Inspector  General,  Defense 
Commisstuy  Agency,  1300  E.  Avenue. 
Fort  Lee,  VA  23801-180. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Freedom  of  Information  Act/Privacy 
Officer,  Defense  Commissary  Agency, 
1300  E.  Avenue,  Fort  Lee,  VA  23801- 
1800. 

The  request  shoidd  contain  the 
individual's  full  name,  address,  and 
telephone  number.  These  items  are 
necessary  for  the  retrieval  of 
information.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written  authorization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Freedom  of  Information 
Act/Privacy  Officer,  Defense 
Commissary  Agency,  1300  E.  Avenue, 
Fort  Lee,  VA  23801-1800. 

The  request  should  contain  the 
individual's  full  name,  address,  and 
telephone  number.  These  items  are 
necessary  for  the  retrieval  of 
information.  Requests  submitted  on 
behalf  of  other  persons  must  include, 
their  written  authorization. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Commissary  Agency's 
rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  Defense  Commissary 
Agency  Directive  30-13;  32  CFR  part 
327;  or  may  be  obtained  from  the 
Freedom  Of  Information  Act/Privacy 
Officer  at  1300  E.  Avenue.  Fort  Lee,  VA 
23801-1800. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTION  CLAIMED  FOR  THE  SYSTEM: 

•    None. 

ZGC  001 

•vstemname: 
General  Counsel  Case  Files. 

SYSTEM  location: 

Office  of  the  General  Coimsel, 
Headquarters,  Defense  Commissary 


Agency  (DeCa),  ATTN:  GC,  1300  E. 
Avenue,  Fort  Lee.  VA  23801-1800. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  may  or  has  filed 
a  claim,  a  complaint  or  similar  pleading 
or  instituted  litigation  against  the 
Defense  Commissary  Agency  in  a  court 
or  administrative  body  or  in  an 
established  administrative  dispute 
resolution  procedure  in  which  a  Defense 
Commissary  Agency  employee  or  the 
Defense  Commissary  Agency  is  name  as 
a  defendant  concerning  matters  imder 
the  cognizance  of  the  General  Counsel, 
Defense  Commissary  Agency. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name  of  the  party  bringing  the  action, 
home  address,  telephone  number, 
location,  type  of  case  and  other  details 
including  settlement  and  resolution. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Department  Regidations 
and  10  U.S.C.  2482,  Commissary  stores: 
operation. 

PURPOSE(S): 

The  records  are  used  to  evaluate, 
adjudicate,  defend,  prosecute,  or  settle 
claims  or  lawsuits. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Defense 
Commissary  Agency's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

POLICIES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  and  paper  records  stored 
in  file  folders  and  computerized 
database. 

RETRIEVABtJTY:  ~ 

Name  of  litigant  or  anticipated  litigant 
and  case  number. 

SAFEGUARDS: 

Paper  and  automated  records  are 
stored  in  rooms  with  restricted  access  in 
a  secure  building.  Access  is  limited  to 
the  General  Counsel  staff  in 
performance  of  their  official  duties. 


RETENTION  AND  ORPOSAL: 

Records  retained  for  six  years  after 
final  action,  then  destroyed.  Paper 
records  are  shredded. 

SYSTEM  MANAQER(8)  AND  ADDRESS:  ^ 

Administrative  Support  Assistant, 
Office  of  the  General  Counsel, 
Headquarters,  Defense  Commissary 
Agency,  1300  E.  Avenue,  Fort  Lee,  VA 
23801-1800. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
Freedom  of  Information  Act/Privacy 
Officer,  Defense  Commissary  Agency. 
1300  E.  Avenue,  Fort  Lee,  VA  23801- 
1800. 

The  request  should  contain  the 
individual's  full  name,  address,  and 
telephone  nimiber.  These  items  are. 
necessary  for  the  retrieval  of 
information.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written  authorization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Freedom  of 
Information  Act/Privacy  Officer, 
Defense  Commissary  Agency,  1300  E. 
Avenue,  Fort  Lee,  VA  23801-1800. 

The  request  shoidd  contain  the 
individual's  full  name,  address,  and 
telephone  number.  These  items  are 
necessary  for  the  retrieval  of 
information.  Requests  submitted  on 
behalf  of  other  persons  must  include 
their  written  authorization. 

CONTESTING  RECORD  PROCEDURES: 

The  Defense  Commissary  Agency's 
rules  for  accessing  records,  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  Defense  Commissary 
Agency  Directive  30-13;  32  CFR  part 
327;  or  may  be  obtained  irom  the 
Freedom  of  Information  Act/Privacy 
Officer  at  1300  E.  Avenue".  Fort  Lee,  VA 
23801-1800. 

RECORD  SOURCE  CATEGORIES: 

From  all  sources  with  information 
which  may  impact  upon  actual  or 
anticipated  litigation,  e.g., 
administrative  boards,  other  record 
systems  within  DeCA,  DoD.  and  third 
parties  who  provide  information 
voluntarily  or  in  response  to  discovery. 

EXEMPnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  01-13751  Filed  5-31-01;  8:45  am] 
BHXmCCOOE  S001-IM-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of 
Partially  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB)  Analysis  Panel. 

Date  of  Meeting:  4  June  2001. 

Time  of  Meeting:  0800-1700. 

Place:  Ft.  Belvoir. 

Agenda:  The  Army  Science  Board's  (ASB) 
Summer  Study  2001  Analysis  Panel  will 
meet  for  briefings  and  discussions.  These 
meetings  will  be  partially  open  to  the  public. 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  Panel  at 
the  time  and  manner  permitted  by  the  Panel. 
The  classified  portions  of  these  meetings  will 
be  closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  10(d).  For  further 
information,  please  contact  Karen  Williams 
at  (407)  384-3937. 

Wayne  Joyner, 

Executive  Assistant,  Army  Science  Board. 

Analysis  Panel  Ft.  Belvoir  JVB  Site  Visit;  4 
lune  01,  Agenda 

4  June — Ft.  Belvoir 

0900-1200    JBV  Review:  Unclassified- 
Open 

1200-1300     Lunch 

1300-1400    JFCOM/JCATS  for  NKT;  Secret 

1400-1500    Executive  Session; 
Unclassified — Open 

[FR  Doc.  01-13763  Filed  5-31-01;  8:45  am] 

BOiJNG  COOE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  an 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB)— Power  Panel. 

Date  of  Meeting:  12  June  2001. 

Time  of  Meeting:  0800-1600, 12  June 
2001. 

Place:  Natich,  Ma. 

Agenda:  The  Army  Science  Board's 
(ASB)  Summer  Study  Panel — Power 
will  meet  for  discussions  on  the  study 
subject.  Any  interested  person  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and 
manner  permitted  by  the  conmiittee. 
These  meetings  will  be  open  to  the 


public.  For  further  information,  please 
contact  LTC  Thomas  A.  McWhorter. 
(757) 788-2859. 

Wayne  Jojmer, 

Executive  Assistant,  Army  Science  Board. 
[FR  Doc.  01-13764  Filed  5-31-01;  8:45  am] 
BILUNG  CODE  3710-06-41 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency;  Privacy  Act 
of  1974;  Systems  of  Records 

agency:  Defense  Logistics  Agency, 
DOD. 

ACTK)N:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  action  will  be  effective 
without  further  notice  on  July  2,  2001 
imless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
C,  8725  Jolm  J.  Kingman  Road,  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 

SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  May  17,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
piursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20,  1996,  61 
FR6427). 

Dated:  May  23,  2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison  ■ 
Officer,  Department  of  Defense. 

S322.50  DMOC 

SYSTEM  NAME: 

Defense  Eligibility  Records  (May  19, 
1999,  64  FR  27238). 


CHANOES: 


CATEGORtES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Add  '100  percent  disabled  veterans 
and  their  dependents  or  siuvivors'  and 
'contractors'  to  the  entry. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  'disability 
documentation'. 


S322.50  DMDC 
SYSTEM  NAME: 

Defense  Eligibility  Records. 

SYSTEM  LOCATION: 

Primary  location:  Naval  Postgraduate 
School  Computer  Center,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Back-up  location:  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  Armed  Forces  and  reserve 
personnel  and  their  family  members; 
retired  Armed  Forces  personnel  and 
their  family  members;  100  percent 
disabled  veterans  and  their  dependents 
or  survivors;  smviving  family  members 
of  deceased  active  duty  or  retired 
personnel;  active  duty  and  retired  Coast 
Guard  personnel  and  their  family 
members;  active  duty  and  retired  Public 
Health  Service  personnel 
(Commissioned  Corps)  and  their  family 
members;  active  duty  and  retired 
National  Oceanic  and  Atmospheric 
Administration  employees 
(Commissioned  Corps)  and  their  family 
members;  and  State  Department 
employees  employed  in  a  foreign 
coiintty  and  their  family  members; 
civilian  employees  of  the  Department  of 
Defense;  contractors;  and  any  other 
individuals  entitled  to  care  under  the 
health  care  program  or  to  other  DoD 
benefits  and  privileges;  providers  and 
potential  providers  of  health  care;  and 
any  individual  who  submits  a  health 
care  claim. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Computer  files  containing 
beneficiary's  name.  Service  or  Social 
Security  Number,  enrollment  number, 
relationship  of  beneficiary  to  sponsor, 
residence  address  of  beneficiary  or 
sponsor,  date  of  birth  of  beneficiary,  sex 
of  beneficiary,  branch  of  Service  of 
sponsor,  dates  of  beginning  and  ending 
eligibility,  number  of  family  members  of 
sponsor,  primary  unit  duty  location  of 
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sponsor,  race  and  ethnic  origin  of 
beneficiary,  occupation  of  sponsor, 
lanlc/pay  grade  of  sponsor,  disability 
documentation,  index  fingerprints  and 
photographs  of  beneficiaries,  blood  test 
results,  dental  care  eligibility  codes  and 
dental  x-rays. 

AUTHOfUTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  Chapters  53,  54, 
55,  58,  and  75;  10  U.S.C.  136;  31  U.S.C. 
3512(c);  50  U.S.C.  Chapter  23  (hitemal 
Security);  DoD  Directive  1341.1,  Defense 
Enrollment/Eligibility  Reporting 
System;  DoD  Instruction  1341.2,  DEERS 
Procedures;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
provide  a  database  for  determining 
eligibility  to  DoD  entitlements  and 
privileges;  to  support  DoD  health  care 
management  programs;  to  provide 
identification  of  deceased  members;  to 
record  the  issuance  of  DoD  badges  and 
identification  cards;  and  to  detect  fraud 
and  abuse  of  the  benefit  programs  by 
claimants  and  providers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORtES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as^a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Health  and 
Human  Services;  Department  of 
Veterans  Affairs;  Department  of 
Commerce;  Department  of 
Transportation  for  the  conduct  of  health 
care  studies,  for  the  planning  and 
allocation  of  medical  facilities  and 
providers,  for  support  of  the  DEERS 
enrollment  process,  and  to  identify 
individuals  not  entitled  to  health  care. 
The  data  provided  includes  Social 
Security  Number,  name,  age,  sex, 
residence  and  demographic  parameters 
of  each  Department's  enrollees  and 
family  members. 

To  the  Social  Security  Administration 
(SSA)  to  perform  computer  data 
matching  against  the  SSA  Wage  and 
Earnings  Record  file  for  the  purpose  of 
identifying  employers  of  Department  of 
Defense  (DoD)  beneficiaries  eligible  for 
health  care.  This  employer  data  will  in 
turn  be  used  to  identify  those  employed 
beneficiaries  who  have  employment- 
related  group  health  insurance,  to 
coordinate  insurance  benefits  provided 
by  DoD  with  those  provided  by  the 
other  insurance.  This  information  will 
also  be  used  to  perform  computer  data 


matching  against  the  SSA  Master 
Beneficiary  Record  file  for  the  ptirpose 
of  identifying  DoD  beneficiaries  eligible 
for  health  care  who  are  enrolled  in  the 
Medicare  Program,  to  coordinate 
insurance  benefits  provided  by  DoD 
with  those  provided  by  Medicare. 

To  other  Federal  agencies  and  state, 
local  and  territorial  governments  to 
identify  fraud  and  abuse  of  the  Federal 
agency's  programs  and  to  identify 
debtors  and  collect  debts  and 
overpajrment  in  the  DoD  health  care 
programs. 

To  each  of  the  fifty  states  and  the 
District  of  Columbia  for  the  purpose  of 
conducting  an  on  going  computer 
matching  program  with  state  Medicaid 
agencies  to  determine  the  extent  to 
which  state  Medicaid  beneficiaries  may 
be  eligible  for  Uniformed  Services 
health  care  benefits,  including 
CHAMPUS,  TRICARE,  and  to  recover 
Medicaid  monies  from  the  CHAMPUS 
program. 

To  provide  dental  care  providers 
assurance  of  treatment  eligibilify. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  Maintained  on  magnetic 
tapes  and  disks,  and  are  housed  in  a 
controlled  computer  media  library. 

RETRIEVABIUTY: 

Records  about  individuals  are 
retrieved  by  an  algorithm  which  uses 
name.  Social  Security  Number,  date  of 
birth,  rank,  and  duty  location  as 
possible  inputs.  Retrievals  are  made  on 
summary  basis  by  geographic 
characteristics  and  location  and 
demographic  characteristics. 
Information  about  individuals  will  not 
be  distinguishable  in  summary 
retrievals.  Retrievals  for  the  purposes  of 
generating  address  lists  for  direct  mail 
distribution  may  be  made  using 
selection  criteria  based  on  geographic 
and  demographic  keys. 

SAFEGUARDS: 

Computerized  records  are  maintained 
in  a  controlled  area  accessible  only  to 
authorized  persoimel.  Entry  to  these 
areas  is  restricted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  Physical  entry  is 
restricted  by  the  use  of  locks,  guards, 
administrative  procedures  (e.g.,  fire 
protection  regulations). 

Access  to  personal  information  is 
restricted  to  those  who  require  the 


records  in  the  performance  of  their 
official  duties,  and  to  the  individuals 
who  are  the  subjects  of  the  record  or 
their  authorized  representatives.  Access 
to  personal  information  is  further 
restricted  by  the  use  of  passwords 
which  are  changed  periodically. 

RETENTION  AND  DISPOSAL: 

Disposition  pending. 

SYSTEM  MANAGER(8)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center,  DoD  Center  Monterey  Bay, 
400  Gigling  Road,  Seaside,  CA  93955- 
6771. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Privacy 
Act  Officer,  Headquarters,  Defense 
Logistics  Agency,  DSS-C,  8725  John  J. 
Kingman  Road,  Suite  2533  Fort  Belvoir. 
VA  22060-6221. 

Written  requests  for  the  information 
should  contain  full  name  and  Social 
Security  Number  of  individual  and 
sponsor,  date  of  birth,  rank,  and  dufy 
location. 

For  personal  visits  the  individual 
should  be  able  to  provide  full  name  and 
Social  Securify  Nimiber  of  individual 
and  sponsor,  date  of  birth,  rank,  and 
dufy  location.  Identffication  should  be 
corroborated  with  a  driver's  license  or 
other  positive  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
DSS-C,  8725  John  J.  Kingman  Road, 
Suite  2533  Fort  Belvoir,  VA  22060- 
6221. 

Written  requests  for  the  information 
should  contain  full  name  and  Social 
Securify  Number  of  individual  and 
sponsor,  date  of  birth,  rank,  and  dufy 
location. 

For  personal  visits  the  individual 
should  be  able  to  provide  full  name  and 
Social  Security  Number  of  individual 
and  sponsor,  date  of  birth,  rank,  and 
duty  location.  Identification  should  be 
corroborated  with  a  driver's  license  or 
other  positive  identification. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-C,  8725  John  J.  Kingman 
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Road.  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  personnel  pay,  and 
benefit  systems  of  the  military  and 
civilian  departments  and  agencies  of  the 
Defense  Department,  the  Coast  Guard, 
the  Public  Health  Service,  Department 
of  Commerce,  the  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce,  and  other 
Federal  agencies. 

EXEMFnONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  01-13752  Filed  5-31-01;  8:45  am) 
BHJJNG  CODE  S001-0»-U 


DEPARTMENT  OF  DEFENSE 

Defense  Logistics  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Logistics  Agency. 
ACTION:  Notice  to  alter  systems  of 
records. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  a  system  of  records 
notice  in  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  July  2,  2001 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

AOORESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Headquarters, 
Defense  Logistics  Agency,  ATTN:  DSS- 
C,  8725  John  J.  Kingman  Road.  Suite 
2533,  Fort  Belvior,  VA  22060-6221. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  767-6183. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a{r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  May  17,  2001.  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20, 1996,  61 
FR  6427). 


Dated:  May  23,  2001. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

SMMM  CA 

SYSTEM  NAME: 

Day  Care  Facility  Registrant  and 
Applicant  Records  (July  25. 1997,  62  FR 
40053). 

CHANGES: 

***** 

SYSTEM  K>ENT1FIER: 

Delete  'CA'  from  entry. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'The 
system  contains  the  registrant's  or 
applicant's  name.  Social  Security 
Number  and  birth  data;  home  and 
emergency  addresses;  medical,  dental, 
and  insurance  provider  data;  medical 
examination  reports,  health 
assessments,  and  screening  results; 
immunization,  allergy,  medication,  and 
injury  records;  physical  abilities  and 
limitations;  physical,  emotional,  or 
other  special  care  requirements; 
transportation  requirements  and 
schedules;  parental  disabilities, 
impairments,  or  special  needs; 
authorization,  consent,  and  agreement 
forms;  incident  reports;  and  sponsor, 
escort,  and  emergency  contact  name  and 
data  to  include  physical  and  electronic 
addresses  and  work,  home,  cell,  and 
pager  telephone  numbers.  The  records 
may  include  family  backgroimd, 
cultiual,  and  ethnic  data  such  as 
religion,  native  language,  and  family 
composition  for  cultiual  and  social 
enrichment  activities.  For  fee 
assessment  purposes,  the  application 
records  also  include  family  income 
data'. 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
'Enrollee  records  involving  no  serious 
accident  or  injiuy  requiring  emergency 
medical  records  are  destroyed  1  year 
after  enrollee  withdraws  from  the 
program.  Enrollee  records  involving  a 
serious  accident  or  injmy  requiring 
emergency  medical  records  are 
destroyed  3  years  after  the  incident  or 
after  the  enrollee  withdraws  from  the 
program,  whichever  is  later.' 


S400^ 

SYSTEM  NAME: 

Day  Care  Facility  Registrant  and 
Applicant  Records. 


SYSTEM  LOCATION: 

Defense  Logistics  Agency  Primary 
Level  Field  Activities. 

fficial  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  their  sponsors  who 
are  enrolled  in,  or  have  applied  for 
admission  to,  DLA-managed  day  care 
facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  the  registrant's  or 
applicant's  name,  Social  Security 
Number  and  birth  data;  home  and 
emergency  addresses;  medical,  dental, 
and  insurance  provider  data;  medical 
examination  reports,  health 
assessments,  and  screening  results; 
immunization,  allergy,  medication,  and 
injury  records;  physical  abilities  and 
limitations;  physical,  emotional,  or 
other  special  care  requirements; 
transportation  requirements  and 
schedules;  parental  disabilities, 
impairments,  or  special  needs; 
audiorization,  consent,  and  agreement 
forms;  incident  reports;  and  sponsor, 
escort,  and  emergency  contact  name  and 
data  to  include  physical  and  electronic 
addresses  and  work,  home,  cell,  and 
pager  telephone  numbers.  The  records 
may  include  family  background, 
cultural,  and  ethnic  data  such  as  , 
religion,  native  language,  and  family 
composition  for  cultural  and  social 
enrichment  activities.  For  fee 
assessment  purposes,  the  application 
records  also  include  family  income  data. 

Note:  Any  and  all  information  relating  to 
an  individual's  religious  preference  or 
religious  activity  is  collected  and  maintained 
only  if  the  individual  has  made  an  informed 
decision  to  voluntarily  provide  the 
information. 

AUTHOflTPY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
regulations;  5  U.S.C.  302,  Delegation  of 
authority;  10  U.S.C.  133,  Under 
Secretary  of  Defense  for  Acquisition, 
Technology,  and  Logistics;  10  U.S.C. 
2809  and  2812,  Military  construction  of 
child  care  facilities;  42  U.S.C.  Chap. 
127,  Coordinated  services  for  children, 
youth,  and  families;  40  U.S.C.  490b, 
Child  care  services  for  Federal 
employees;  42  U.S.C.  Chap.  67,  Child 
abuse  programs;  Pub.  L.  101-189.  Title 
XV.  Military  Child  Care  Act  of  1989; 
E.O.  9397  (SSN);  and  DoD  Instruction 
6060.2,  Child  Development  Programs. 

PURPOSE(S): 

To  provide  day  care  services. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  physicians,  dentists,  medical 
technicians,  hospitals,  or  health  care 
providers  in  the  course  of  obtaining 
emergency  medical  attention. 

To  federal,  state,  and  local  officials 
involved  with  child  care  or  health 
services  for  the  purpose  of  reporting 
suspected  or  actual  child  abuse. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DLA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining  and 
disposing  of  records  in  the  system: 

STORAGE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRIEVABILrrY: 

Retrieved  by  registrant's  or  applicant's 
name  or  Social  Seciuity  Number,  and 
sponsor's  name  or  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
official  duties. 

The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  DISPOSAL: 

Enrollee  records  involving  no  serious 
accident  or  injury  requiring  emergency 
medical  records  are  destroyed  1  year 
after  enrollee  withdraws  from  the 
program.  Enrollee  records  involving  a 
serious  accident  or  injury  requiring 
emergency  medical  records  are 
destroyed  3  years  after  the  incident  or 
after  the  enrollee  withdraws  from  the 
program,  whichever  is  later. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  DLA  Support  Services 
Headquarters,  Defense  Logistics  Agency, 
8725  John  J.  Kingman  Road,  Suite  2533, 
Fort  Belvoir,  VA  22060-6221.  and  the 
Commanders  of  the  Defense  Logistics 
Agency  (DLA)  Primary  Level  Field 
Activities  (PLFAs).  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 


NOTVKATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer.  HQ  DLA.  ATTN:  DSS-C. 
8725  John  J.  Kingman  Road,  Suite  2533, 
Fort  Belvoir,  VA  22060-6221,  or  the 
Privacy  Act  Officer  of  the  particular 
DLA  PLFA  involved. 

Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  v\^itten  inquiries 
to  the  Privacy  Act  Officer,  HQ  DLA. 
ATTN:  DSS-C,  8725  John  J.  Kingman 
Road,  Suite  2533,  Fort  Belvoir,  VA 
22060-6221,  or  the  Privacy  Act  Officer 
of  the  particular  DLA  PLFA  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
contained  in  DLA  Regulation  5400.21, 
32  CFR  part  323,  or  may  be  obtained 
from  the  Privacy  Act  Officer, 
Headquarters,  Defense  Logistics  Agency, 
ATTN:  DSS-C,  8725  John  J.  Kingman 
Road.  Suite  2533,  Fort  Belvoir,  VA 
22060-6221. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
registrant  or  the  registrant's  sponsor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  01-13753  Filed  5-31-01;  8:45  am] 

BILLING  CODE  SOOI-Oft-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday,  June 
6,  2001.  The  hearing  will  be  part  of  the 
Commission's  regular  business  meeting. 
Both  the  conference  session  and 
business  meeting  are  open  to  the  public 
and  will  be  held  at  the  Commission 
offices  at  25  State  Police  Drive,  West 
Trenton.  New  Jersey. 

The  conference  among  the 
Commissioners  and  staff  will  begin  at 
9:30  a.m.  Topics  of  discussion  will 


include  a  report  on  the  Comprehensive 
Plan  Workshop  of  the  Commission's 
Watershed  Advisory  Coimcil; 
summaries  of  the  PCB  Model  Expert 
Panel  meeting  on  May  18.  2001  and  the 
Toxics  Advisory  Committee  meeting  of 
May  31.  2001;  a  report  on  recent 
meetings  of  the  Monitoring  Advisory 
Committee,  and  an  update  on  the 
Delaware  Estuary  Program. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:30  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  a  resolution  to 
adopt  the  2001  Water  Resources 
Program. 

Ine  dockets  scheduled  for  public 
hearing  are  as  follows: 

1.  Borough  of  Hampton    D-74-8  CP 
Renewal.  A  ground  water  withdrawal 
renewal  project  to  supply  up  to  6.6 
million  gallons  (mg)/30  days  of  water  to 
be  applicant's  public  water  distribution 
system  from  Wells  Nos.  1  and  3  in  the 
Kittatinny  Formation,  and  Well  No.  4  in 
the  Pre-Cambrian  Formation.  The 
applicant  requests  to  retain  the  total 
withdrawal  limit  of  all  wells  at  6.6  mg/ 
30  days.  The  project  is  located  in 
Hampton  Borough.  Himterdon  County, 
New  Jersey. 

2.  Merrill  Creek  Owners  Group    D- 
77-110  CP  (Amendment  13)  A 
resolution  to  amend  Table  A  (Revised) 
of  Docket  No.  D-77-1 10  CP 
(Amendment  12)  to  include  the  addition 
of  the  AES  fronwood.  L.L.C.  facility  in 
South  Lebanon  Township.  Lebanon 
County.  Pennsylvania  as  a  "Designated 
Unit".  The  AES  Ironwood.  L.L.C.  project 
is  a  700  MW  independent  power  project 
approved  via  Docket  D-97— 45  on  April 
21, 1998,  and  the  project  is  subject  to 
cvutailment  unless  its  consumptive 
water  use  during  DRBC  lower  basin 
drought  conditions  can  be  made  up  by 
releases  from  storage.  The  Merrill  Creek 
reservoir  will  provide  the  storage  and  is 
located  in  Harmony  Township,  Warren 
County,  New  Jersey. 

3.  Philadelphia  Suburban  Water 
Company    D-90-50  CP  Renewal.  A 
ground  water  withdrawal  renewal 
project  is  supply  up  to  92  mg/30  days 
of  water  to  the  applicant's  public  water 
distribution  system  from  existing  Wells 
Nos.  1  through  10.  Wells  Nos.  1  through 

6  are  completed  a  dolomite;  Wells  Nos. 

7  through  10  are  completed  in  gneiss. 
No  increase  in  allocation  is  proposed. 
The  project  wells  are  located  in  East 
Cain,  West  Whiteland  and  Upper 
Uwchlan  Townships,  Chester  Coimty. 
Peimsylvania.  Wells  Nos.  3,  4,  5  and  6 
are  located  in  the  Southeastern 
Peimsylvania  Ground  Water  Protected 
Area. 

4.  Audubon  Water  Company    D-97- 
43  CP.  A  ground  water  withdrawal 
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project  to  supply  up  to  9.3  ing/30  days 
of  water  to  the  applicant's  distribution 
system  from  new  Wells  Nos.  1  and  2, 
and  to  retain  the  existing  withdrawal 
limit  from  all  wells  at  42.0  mg/30  days. 
The  project  is  located  in  Lower 
Providence  Township,  Montgomery 
County  in  the  Southeastern 
Pennsylvania  Groimd  Water  Protected 
Area. 

5.  City  of  Gloucester    D-2000-20  CP. 
A  project  to  dredge  the  Delaware  River 
in  Water  Quality  Zone  4  off  Jersey 
Avenue  in  Gloucester  City,  Gloucester 
County,  New  Jersey,  for  the  construction 
of  Proprietors  Park  riverwalk  and 
marina  adjacent  to  the  existing 
riverfrtint  park.  The  proposed  floating 
dock  marina  will  serve  24  boats  up  to 
24  feet  long.  A  fixed  breakwater  will  be 
installed  to  protect  the  marina  ftova  ice 
and  waves  generated  by  passing  ships. 
A  75-fbot  long  T-shaped  fishing  pier 
also  will  be  constructed,  and  the 
existing  17-space  parking  lot  will  be 
expanded  to  accommodate  34  vehicles. 

6.  Binney  6r  Smith.  Inc.    D-2000-33. 
A  project  to  increase  the  combined  total 
withdrawal  of  groundwater  from  14  mg/ 
30  days  to  16  mg/30  days  to  continue  to 
serve  the  applicant's  corporate  offices 
and  manufacturing  facilities  from  Wells 
Nos.  1  and  4  in  the  Epler  Formation. 
Approximately  98  percent  of  the  water 
is  used  for  non-contact  cooling  and  will 
continue  to  be  returned  to  the 
groundwater  table  via  existing  injection 
Well  No.  2.  The  project  is  located  in 
Forks  Township.  Northampton  County, 
Pennsylvania. 

7.  Montgomery  (Jounty  Geriatric 
Center    D-2000-40.  A  ground  water 
withdrawal  project  to  supply  up  to  1.5 
mg/30  days  of  water  to  the  applicant's 
residential  community  water  supply 
system  from  new  Well  No.  4  in  the 
Brunswick  Formation,  and  to  establish  a 
withdrawal  limit  from  all  wells  of  80 
mg/30  days.  The  project  is  located  in 
Upper  Providence  Township, 
Montgomery  County  in  the  Southeastern 
Pennsylvania  Ground  Water  Protected 
Area. 

8.  Philadelphia  Suburban  Water 
Company    D-2000-48  CP.  A  ground 
water  withdrawal  project  to  supply  up 
to  8  mg/30  days  of  water  to  the 
applicant's  public  water  distribution 
system  from  new  Deer  Run  Well  No.  1 
and  Grandstaff  Wells  Nos.  1  and  2  in  the 
Anorthosite  Formation,  and  to  retain  the 
withdrawal  limit  from  all  wells  at  8  mg/ 
30  days.  The  project  is  located  in  Honey 
Brook  Township,  Chester  County  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

9.  Redpack  Foods,  Inc.    I>-2000-58. 
A  ground  water  withdrawal  project  to 


supply  up  to  18  nig/30  days  of  water  to 
the  applicant's  vegetable  processing 
facility  from  new  Wells  Nos.  2  and  6  in 
the  Cohansey  Aquifer,  and  to  establish 
a  withdrawal  liinit  bom  all  wells  of  18 
mg/30  days.  The  project  is  located  in 
Lawrence  Township,  Cumberland 
Coimty,  New  Jersey. 

10.  Citizens  Utilities  Water  Company 
of  Pennsylvania    D-2000-71  CP.  A 
project  to  transfer  up  to  0.33  million 
galls  per  day  (mgd)  of  potable  water  to 
the  applicant's  pubUc  water  distribution 
system  via  the  Rose  Hills 
interconnection  with  the  Western  Berks 
Water  Authority,  which  is  located  near 
the  intersection  of  Firethom  Lane  and 
State  Hill  Road  in  Sinking  Spring 
Borough,  Berks  County,  Pennsylvania. 
The  transfer  will  enable  the  applicant  to 
provide  an  additional  source  of  potable 
water  to  continue  its  service  of  portions 
of  Lower  Heidelberg  and  Spring 
Townships,  Berks  County, 
Pennsylvania. 

11.  Upper  Bern  Township    D-2001-2 
CP.  A  project  to  construct  a  new  0.055 
mgd  sewage  treatment  plant  (STP)  to 
serve  the  Village  of  Shartlesville  area  of 
Upper  Bern  Township,  Berks  County, 
Pennsylvania.  The  proposed  STP  will 
replace  failing  on-lot  disposal  systems 
and  provide  advanced  secondary 
treatment  via  sequencing  batch  reactor 
and  chemical  additional  processes. 
Treated  effluent  will  be  discharged  to 
Wolf  Creek  in  the  Northkill  Creek 
watershed.  The  project  is  located 
approximately  2,000  feet  south  of  the 
intersection  of  Interstate  78  (U.S.  Route 
22)  and  Wolf  Creek  as  foimd  on  the 
Auburn.  PA  USGS  quad  map. 

12.  University  of  Delaware  D2001-1 1 
CP  A  groimd  water  withdrawal  project 
to  supply  up  to  3.24  mg/30  days  of 
water  to  the  applicant's  boiler/air 
conditioning  system  (Central  Utility 
Plant)  from  new  Well  CUP,  in  the 
Columbia  Aquifer.  The  project  well  is 
located  in  the  White  Clay  Creek 
watershed  in  the  City  of  Newark,  New 
Castle  County,  Delaware. 

1 3 .  Municipal  Authority  of  the 
Borough  ofOrwigsburg  D-2001-14  CP. 
An  application  to  upgrade  and  expand 
a  contact  stabilization  sewage  treatment 
plant  (STP)  from  0.6  mgd  to  0.9  mgd  to 
provide  high  quality  secondary 
treatment  of  0.9  mgd  via  a  vertical  loop 
reactor,  oxidation  ditch  process.  The 
project  will  continue  to  serve 
approximately  4,000  residents  of 
(Drwigsburg  Borough.  Schuylkill 
County.  Pennsylvania.  The  plant  is 
located  in  North  Manheim  Township  at 
the  northwest  comer  of  the  intersection 
of  State  Highway  61  and  Legislative 
Route  53011.  STP  effluent  will  continue 


to  be  discharged  to  Mahannon  Creek  in 
the  Schuylkill  River  watershed. 

In  addition  to  the  public  hearing,  the 
Commission  will  address  the  following 
at  its  1:30  p.m.  business  meeting: 
minutes  of  the  April  19,  2001  business 
meeting;  aimouncements;  report  on 
hydrologic  conditions;  reports  by  the 
Executive  Director  and  General  Counsel; 
public  dialogue;  and  resolutions  (1) 
extending  and  modifjdng  Resolution  No. 
99-23  establishing  the  Watershed 
Advisory  Coimcil;  (2)  extending  the 
Commission's  contract  with  RESOLVE, 
Inc.  to  provide  facilitation  services  at  a 
July  meeting  of  the  Watershed  Advisory 
Council;  (3)  authorizing  the  Executive 
Director  to  enter  into  an  agreement  with 
the  U.S.  Army  Corps  of  Engineers  to 
update  the  basin  Daily  Flow  Model;  (4) 
amending  Resolution  No.  2000-17  to 
allow  the  DRBC  to  provide  in-kind 
services  as  partial  match  for  Section  22 
funds  under  the  Commission's  contract 
with  the  U.S.  Army  Corps  of  Engineers 
for  a  Lehigh  River  Instream  Flow  Study; 
(5)  authorizing  the  Executive  Director  to 
enter  into  an  agreement  with  an 
independent  laboratory  for  ambient 
surface  water  sampling  and  analysis  for 
conventional  pollutants  in  the  non-tidal 
lower  Delaware  River  over  a  period  of 
three  years;  (6)  extending  the 
Commission's  April  1999  contract  with 
the  Northeast-Midwest  Institute;  and  (7) 
providing  for  election  of  the  office  of 
Chair,  Vice  Chair  and  Second  Vice  Chair 
for  the  Year  2001-2002,  commending 
July  1,2001. 

Documents  relating  to  the  dockets  and 
other  items  may  be  examined  at  the 
Commission's  offices.  Preliminary 
dockets  are  available  in  single  copies 
upon  request.  Please  contact  Thomas  L. 
Brand  at  (609)  883-9500  ext.  221  with 
any  docket-related  questions.  Persons 
wishing  to  testify  at  this  hearing  are 
requested  to  register  in  advance  with  the 
Secretary  at  (609)  883-9500  ext.  203. 

Individuals  in  need  of  an 
accommodation  as  provided  for  in  the 
Americans  With  Disabilities  Act  who 
wish  to  attend  the  hearing  should 
contact  the  Commission  Secretary. 
Pamela  M.  Bush,  directly  at  (609)  883- 
9500  ext  203  or  through  the  New  Jersey  . 
Relay  Service  at  1-800-852-7899  (TTY) 
to  discuss  how  the  Commission  may 
accommodate  your  needs. 

Pamela  M .  Bush. 

Commission  Secretary  and  Assistant  General 
Counsel. 

|FR  Doc.  01-13765  Filed  5-31-01:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnatlon 
CollectkMi  Requests 

agency:  Department  of  Education. 
ACnON:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader.  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  July  3,  2001.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
July  31.  2001. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer:  Department  of  Education, 
Office  of  Management  and  Budget;  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
piupose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 


recordkeeping  burden.  ED  invites  public 
comment.  The  Department  of  Education 
is  especially  interested  in  public 
comment  addressing  the  following 
issues:  (1)  is  this  collection  necessary  to 
the  proper  functions  of  the  Department; 
(2)  will  this  information  be  processed 
and  used  in  a  timely  manner,  (3)  is  the 
estimate  of  burden  accurate;  (4)  how 
nught  the  Department  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  May  25,  2001. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  New. 

Title:  Child  Care  Provider  Loan 
Forgiveness  Application  and 
Forgiveness  Forbearance  Forms. 

Abstract:  The  Child  Care  Provider 
Loan  Forgiveness  Application  is  used  to 
determine  whether  borrowers  meet  the 
eligibility  requirements  for  the  Child 
Care  Provider  Loan  Forgiveness 
Program.  This  is  a  demonstration 
program  administered  on  a  first-come, 
first-serve  basis  (subject  to  the 
availability  of  funds).  It  is  intended  to 
bring  more  highly  trained  individuals 
into  the  early  child  care  field  for  longer 
periods.  Under  the  program,  individuals 
who  work  full-time  in  certain  child  care 
facilities  that  serve  low-income  femilies 
and  meet  other  qualifications  may  be 
eligible  to  have  up  to  100%  of  their 
Direct  Loan  and/or  Federal  Family 
Education  Loan  (FFEL)  program  loan 
forgiven.  The  Child  Care  Provider  Loan 
Forgiveness  Forbearance  Form  is 
required  to  comply  with  program 
guidance  that  provides  forbearance  for 
child  care  providers  and  to  determine 
the  child  care  providers  eligibility  for 
forbearance. 

Additional  Information: 
Appropriations  were  only  funded  this 
January  for  these  benefits  which  are 
meant  to  enhance  the  child  care  field. 
Fimds  must  be  obligated  by  the  end  of 
September,  hence  the  need  for  this 
emergency  clearance  time  schedule. 

Frequency:  Aimually. 

Affected  Public:  Individuals  or 
household;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,790. 


Burden  Hours:  385. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Room  4050,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO_IMGJssues@ed.gov,  or  should  be 
faxed  to  202-708-9346. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Joseph  Schubart  at  (202)  708- 
9266  or  via  his  internet  address 
foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-13702  Filed  5-31-01;  8:45  am] 

BILLING  CODE  400(Mn-U 


DEPARTMENT  OF  ENERGY 

Golden  Field  Office;  State  Energy 
Efficiency  and  Renewable  Energy 
Activities 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Solicitation  for 
Competitive  Financial  Assistance 
Applications. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  is  announcing  a 
competitive  solicitation.  DE-PS36- 
01GO90012.  for  applications  for  - 

cooperative  agreements  with  States  to 
piu-sue  energy  efficiency  and  renewable 
energy  activities  which  include,  but  are 
not  limited  to  conducting  or  managing: 
(1)  Resoiure,  technology,  and  marketing 
assessments,  program  evaluation  and 
management;  (2)  Equipment  loan 
programs;  (3)  Workshops,  conferences, 
or  stakeholder  meetings;  (4)  On-site 
technology  evaluations,  economic  and 
feasibility  studies  for  site  specific 
technologies,  environmental  analysis  of 
projects  and  actions  to  overcome 
developmental  barriers  to  Energy 
Efficiency  and  Renewable  Energy 
(EERE)  energy  technologies;  (5) 
Brochures,  manuals,  publications,  web- 
based  outreach,  video  presentations,  fact 
sheets,  press  releases;  (6)  Media  events, 
.marketing  and  promotional  events, 
exhibit  booths,  distribution  of  materials; 
(7)  Demonstration  projects  and  state- 
level  stakeholder  coordination. 
DATES:  The  solicitation  will  be  issued  in 
May  2001.  The  formal  solicitation 
document,  which  includes  greater  detail 
on  application  instructions,  due  dates 
and  evaluation  criteria,  will  be  available 
on  the  Golden  Field  Office  website. 
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ADDRESSES:  To  obtain  a  copy  of  the 
solicitation  once  it  is  issued,  interested 
parties  must  access  the  DOE  Golden 
Field  Office  Home  Page  at  http:// 
www.golden.doe.gov/ 
businessopportiuiities.html,  click  on 
"Solicitations."  And  then  locate  the 
solicitation  niunber  identified  above. 
DOE  does  not  intend  to  issue  written 
copies  of  the  solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Barron,  Contracting  Officer, 
DOE  Golden  Field  Office,  1617  Cole 
Boulevard.  Golden,  CO  80401-3393  or 
facsimile  to  (303)  275-^788,  or 
electronically  to  matt_barron@nrel.gov. 
Responses  to  questions  will  be  made  by 
Amendment  and  posted  on  the  DOE 
Golden  Field  Office  Home  Page. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  this  solicitation  is  to  award 
cooperative  agreements  to  State  Energy 
Offices  that  will  support  deploying 
projects  imder  the  following  DOE 
energy  technology  initiatives  (this  list  of 
EERE  programs  is  not  all  inclusive):  (1) 
Wind  Energy;  (2)  Geothermal  Energy;  (3) 
Biomass  Energy;  (4)  Distributed  Energy 
Resources  (DER);  (5)  Solar  Energy;  (6) 
Community  Energy  Partnerships;  (7) 
Federal  Energy  Management;  (8) 
Residential  Energy  Savings  Program;  (9) 
Alternative  Transportation  Fuels 
Program;  (10)  Industrial  Energy 
Program. 

Proposals  will  be  subject  to  the 
objective  merit  review  procedures  for 
the  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Eligibility  for  this 
assistance  is  restricted  to  Governor- 
designated  State  Energy  Offices.  For 
individual  projects  subsequently 
awarded,  selected  applicants  may  enter 
teaming  or  partnership  agreements  vdth 
industry,  DOE  national  laboratories, 
institutions  of  higher  education,  non- 
profit organizations  and  Native 
American  organizations. 

Issued  in  Golden.  Colorado,  on  May  22, 
2001. 

Jerry  L.  Zinuner,  ' 

Director.  Office  of  Acquisition  and  Financial 
Assistance. 

[FR  Doc.  01-13746  Filed  5-31-01;  8:45  am] 

BHJJNG  CODE  S480-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Federai  Energy  Management  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting 
correction. 


On  May  15,  2001.  the  Department  of 
Energy  published  a  notice  of  open 
meeting  announcing  a  meeting  of  the 
Federal  Energy  Management  Advisory 
Committee  66  FR  26846.  In  that  notice, 
the  second  session  was  scheduled  from 
6-7:30  p.m..  Today's  notice  is 
annoimcing  that  the  second  session  will 
begin  at  5  p.m.  and  adjourn  at  7  p.m. 

Issued  in  Washington,  DC  on  May  29, 
2001. 

Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  01-13826  Filed  5-31-01;  8:45  am) 
BaiMG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[Doclwt  No.  CP01 -366-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing 

May  25,  2001. 

Take  notice  that  on  May  16,  2001, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  in 
Docket  No.  CPOl-366-000  an 
abbreviated  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA) 
and  the  Commission's  Rules  and 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Columbia  to  abandon  by  sale  certain 
natural  gas  facilities,  designated  as  the 
CHEWP  System,  located  in  West 
Virginia  and  Pennsylvania  (facilities) 
and  abandonment  authorization  for  the 
various  services  provided  through  the 
facilities  to  be  sold.  Further,  Coliunbia 
requests  that  the  Commission  determine 
the  facilities  be  exempt  from 
Commission  jurisdiction,  except  in 
those  limited  cases  where  incidental 
deliveries  will  be  made  by  the  buyer  to 
certain  Local  Distribution  Companies 
(LDC's),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

Columbia  states  that  the  facilities 
have  been  offered  for  sale  by  public 
auction.  Additionally,  Columbia  states 
that  the  sale  of  the  facilities  will  be 
conditioned  on  the  buyer's  continued 
service  to  the  current  customers  under 
items  acceptable  to  both  the  buyer  and 
the  customers.  As  a  result  of  this 
condition,  Columbia  contends  that  there 
will  be  no  material  change  to,  or 
interruption  in,  the  services  currently 


being  provided  through  the  facilities. 
Columbia  is  not  proposing  any 
construction  or  facility  removal  in 
connection  with  the  proposed 
abandonment.  Columbia  states  that  it 
will  require  the  buyer  to  install  custody 
transfer  meters  at  or  near  points  of 
interconnection  between  Colimibia's 
facilities  to  be  retained  and  those  being 
sold. 

Columbia  states  that  upon  sale  and 
transfer  of  the  facilities  to  the  buyer,  the 
facilities  will,  among  other  things, 
continue  to  be  used  for  incidental 
delivery  of  gas  to  LDC  customers 
currently  receiving  service  through  the 
facilities.  Under  the  present  operating 
conditions,  locally  produced  gas  is 
received  into  the  facilities  and 
transported  to  Columbia's  mainline 
transmission  system.  The  facilities  are 
also  used  to  provide  service  to  the  LDCs, 
as  well  as  mainline  tap  customers.  At 
current  production  rates,  Columbia 
states  that  the  gas  supply  in  certain 
parts  of  the  system  is  insufficient  to 
meet  the  demand,  especially  during 
periods  of  high  demand,  such  as  winter 
heating  season.  In  order  to  maintain 
service  to  those  customers,  Columbia 
states  that  it  backflows  gas  from  its  main 
transmission  system  into  the  facilities  to 
satisfy  any  gas  shortfalls.  Columbia 
notes  that  it  is  not  requesting  that  the 
Commission  issue  a  limited  jurisdiction 
certificate  authorizing  the  buyer's 
incidental  use  of  the  facilities,  but  that 
it  believes  such  a  certificate  may  be 
required  by  the  buyer  to  continue  such 
deliveries.  Therefore,  Columbia  is 
providing  such  information  to 
familiarize  the  Commission  with  the 
operation  of  the  facilities  in  anticipation 
that  the  buyer  will  file  an  application 
for  such  an  order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  15, 
2001,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  NGA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  dierein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Any  questions 
regarding  the  application  should  be 
directed  to  V.J.  Hamilton,  Certificate 
Coordinator,  Columbia  Gas 
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Transmission  Corporation,  P.O.  Box 
1273,  Charleston,  West  Virginia  25325- 
1273,  telephone  (304)  357-2297. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbeil.htm. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  docimients  filed  by  the  applicant  and 
by  everyone  of  the  intervenors.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  filing  it 
makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  v/iih  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  at  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

"Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  proposal  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FRDoc.  01-13727  Filed  5-31-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP98-150-000  and  CP9fr-151- 
000] 

Millennium  Pipeline  Company,  LP, 
Columbia  Gas  Transmission 
Corporation;  Notice  of  Site  Visit 

May  25,  2001. 

From  Monday,  Jime  4  through 
Wednesday  Jime  6,  2001,  the  Federal 
Energy  Regulatory  Commission  staff 
will  conduct  a  site  visit  of  an  alternative 
route  along  and  within  the  Consolidated 
Edison  of  New  York,  Inc.  (ConEd) 
electric  transmission  and  the  Taconic 
State  Parkway  rights-of-way.  This 
alternative  is  referred  to  as  the  ConEd 
Offset/Taconic  Alternative  and  is 
between  approximate  mileposts  391.2 
and  404.1  of  the  proposed  Millennium 
Pipeline  Project. 

We  will  meet  at  the  following 
locations  on  these  dates  and  times: 

•  Jane  E.  Lytle  Memorial  Arboretvun 
parking  area  (go  through  the  Hudson 
National  Golf  Course  on  Lounsbury 
Road,  Croton-on-Hudson,  New  York)  on 
Jime  4,  2001,  at  12  noon;  and 

•  Teatown  Lake  Reservation  Natiu« 
Center.  1600  Spring  Valley  Road, 
Ossining,  New  York,  on  June  5,  2001,  at 
9  am  and  will  continue  along  the  ConEd 
Offset/Taconic  Alternative. 

For  further  information  call  the  Office 
of  External  Affairs,  at  (202)  208-0004. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13728  Filed  5-31-01;  8:45  am) 

BtLUNO  COM  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock*t  No.  CPOO-233-003] 

Southern  Natural  Gas  Company; 
Notice  of  Petition  To  Amend  Order 
Issuing  Certificate  and  Approving 
AtMndonment 

May  25.  2001. 

Take  notice  that  on  May  18,  2001, 
Southern  Natural  Gas  Company 
(Southern),  AmSouth-Sonat  Tower, 
1900  Fifth  Avenue  North,  Birmingham, 
Alabama  35203,  in  Docket  No.  CPOO- 
233-003,  filed  an  application  pursuant 
to  Section  7  of  the  Natural  Gas  Act 
(NGA)  and  the  Commission's  Rules  and 
Regulations,  for  a  petition  to  amend  an 
order,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Southern  states  that  it  is  making  this 
petition  in  order  to  amend  the  Order 
Issuing  Certificate  and  Approving 
Abandonment  (Certificate  Order)  issued 
in  this  proceeding  on  March  15,  2001.' 
Southern  states  that  the  Certificate 
Order  authorized  the  construction  and 
operation  of  the  facilities  commonly 
referred  to  as  Southern's  South  System 
Expansion  Project.  Southern  states  that 
it  seeks  approval  of  a  change  in  the  size 
of  certain  of  the  loop  pipelines  to  be 
added  to  Southern's  South  System. 
Southern  states  that  it  proposes  to 
substitute  36-inch  pipe  for  certain  of  the 
30-inch  pipe  authorized  in  the 
Certificate  Order.  As  indicated  by 
Southern,  this  change  will  reduce  the 
estimated  cost  of  the  South  System 
Expansion  Project  by  Sl.l  million  and 
will  reduce  the  miles  of  new  pipeline 
required  for  the  project  by 
approximately  eight  (8)  miles. 

More  specifically.  Southern  states  that 
it  is  requesting  the  Commission  issue  an 
order  amending  the  Certificate  Order 
changing  the  pipe  size  from  30-inch 
O.D.  to  36-indi  O.D.  for  the  indicated 
pipeline  loop  segments  and  changing 
their  lengths  as  follows: 

Loop  1:  4.75  miles  of  pipeline  in  Clarke 
County,  Mississippi  between  Mileposts  (MP) 
67.23  and  MP  71.98  (Phase  I)  and  3.95  miles 
of  pipeline  in  Clarke  County,  Mississippi, 
between  MP  71.98  and  MP  '75.93  (Phase  II). 

Loop  2:  3.56  miles  of  pipeline  in  Sumter 
County,  Alabama,  between  MP  102.85  and 
MP  106.41  (Phase  I)  and  9.33  miles  of 


'  Southern  Natural  Gas  Company,  94  FERC 
161.297(2001). 
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pipeline  in  Sumter  County,  Alabama, 
between  MP  106.41  and  MP  115.74  (Phase  II). 

Loop  4:  3.99  miles  of  pipeline  in  Dallas 
and  Autauga  Counties,  Alabama,  between  MP 
185.16  and  191.15  (Phase  I)  and  6.71  miles 
of  pipeline  in  Autauga  County,  Alabama, 
between  MP  191.15  and  197.87  (Phase  II). 
Also,  the  12-inch  pipeline  authorized  to  be 
abandoned  and  removed  to  facilitate  the 
installation  of  the  new  pipeline  will  change 
to  5.99  miles  between  MP  185.16  and  191.15 
(Phase  I)  and  4.09  miles  between  MP  193.16 
and  MP  194.77;  MP  195.09  and  MP  197.27; 
and  MP  197.57  and  MP  197.87  (Phase  II). 

Any  questions  regarding  the 
application  should  be  directed  to  R. 
David  Hendrickson,  Assistant  Secretary, 
Southern  Natural  Gas  Company.  P.O. 
Box  2563,  Birmingham.  Alabama 
35202-2563,  call  (205)  325-7114. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  15,  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  I'ractice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  direirtly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 


placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commentors 
wiU  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  bom  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  interventions  and  protests 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13730  Filed  5-31-01;  8:45  am] 

BOXING  CODE  67ir-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-<}6&-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

May  25,  2001. 

Take  notice  that  on  May  18,  200l, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396, 
Houston,  Texas  77251,  in  Docket  No. 
CP01-36ft-O00  filed  an  application 
piu-suant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  the  Commission's 
Rules  and  Regulations,  for  permission 
and  approval  for  Transco  to  abandon 
certain  pipeline  facilities  located  in 
offshore  and  onshore  Louisiana,  which 
are  part  of  the  Central  Louisiana 
Gathering  System,  by  transfer  to 
Williams  Gas  Processing-Gulf  Coast 
Company,  L.P.  (WGP),  an  affiliate  of      ' 
Transco,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/ rims. htm  (call  202-208-2222  for 
assistance).  WGP  is  concurrently  filing  a 
Petition  requesting  that  the  Commission 
declare  the  subject  facilities  exempt 
gathering  pursuant  to  Section  1(b)  of  the 
Natural  Gas  Act. 

Transco  states  that  Commission 
authorization  for  abandonment  of  the 
subject  gathering  facilities  to  WGP  is  in 
the  public  convenience  and  necessity 
because  the  proposed  abandonment  will 
facilitate  Transco's  transition  to 
providing  unbundled  services  by 
eliminating  facilities  unnecessary  to 
Transco's  redefined  role  without 
detriment  to  those  jurisdictional 
services  that  Transco  provides  to  its 
existing  customers.  Transco  states  that 
abandonment  will  allow  WGP  to  own 
and  manage  those  facilities  which 
perform  a  gathering  function  as  a 
separate,  stand-alone  company  focused 
on  providing  gathering  services  with  its 
resources  dedicated  to  improving 
operational  efficiencies  and  ensuring 
market  responsiveness  for  its  customer 
base. 

Any  questions  regarding  the 
application  should  be  directed  to  Gisela 
B.  Cherches,  Senior  Attorney, 
Transcontinental  Gas  Pipe  Line 
Corporation,  P.O.  Box  1396,  Houston, 
Texas  77251,  call  (713)  215-2397. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  15,  2001,  file 
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with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
wUl  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  conunents 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project,  'the  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  interventions  and  protests 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/dooibell.h  tm . 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  wUl  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13756  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  EG01-21  &-000-000,  et  al.] 

ARE  Generation  Company,  LLC,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Rlings 

May  23,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ARE  Generation  Company,  L.L.C. 

[Docket  No.  EGOl-215-000] 

Take  notice  that  on  May  21,  2001, 
ARE  Generation  Company,  L.L.C.  (AGC) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  an  application  for 
determination  of  exempt  wholesale 
generator  status,  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amended, 
(PUHCA).  15  U.S.C.  §  79z-5a(a)(l) 
(1994),  and  Subchapter  T,  Part  365  of 
the  Commission's  regtdations. 

AGC  is  a  Delaware  limited  liability 
company  that  owns  and  operates  a  40 
megawatt  gas-fired  cogeneration  facility 
located  in  Anschutz,  Wyoming.  AGC 
states  that  it  will  be  engaged  directly,  or 
indirectly  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  or  operating  or  both  owning 
and  operating  an  eligible  facility,  and 
selling  electric  energy  at  wholesale. 

Comment  date;  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Cold  Springs  Creek,  LLC 

(Docket  No.  EGOl-216-000] 

Take  notice  that  on  May  21,  2001, 
Cold  Springs  Creek,  LLC  (Applicant),  an 
Idaho  limited  liability  company,  whose 
address  is  130  Riley  Creek  Park  Drive, 
P.O.  Box  220  Lacede,  Idaho  83841,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  intends  to  lease  and 
operate  a  facility  comprised  of  five  (5), 
continuously  rated  1.6-megawatt 
generator  sets  (non-road  engines)  fired 
on  diesel  fuel  with  a  maximum  total 
output  of  8-megawatts  (the  Facility). 
The  Facility  is  located  in  Lacede,  Idaho. 
Electric  energy  produced  by  the  Facility 
will  be  sold  by  Applicant  to  the 


wholesale  power  market  in  the 
Northwestern  United  States. 

Comment  date:  June  13.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  GenPower  EW  Frankfort,  LLC 

[Docket  No.  EGOl-21 7-000) 

Take  notice  that  on  May  21,  2001, 
GenPower  EW  Frankfort,  LLC 
(Applicant),  a  Delaware  limited  liability 
company,  whose  address  is  1040  Great 
Plain  Avenue,  Needham,  MA,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  intends  to  construct  an 
approximate  320  MW  natural  gas-fired 
independent  power  production  facility 
in  West  Frankfort,  Franklin  County, 
Illinois  (the  Facility).  The  Facility  is 
currently  under  development  and  will 
be  owned  by  Applicant.  Electric  energy 
produced  by  the  Facility  will  be  sold  by 
Applicant  to  the  wholesale  power 
market  in  the  north  central  United 
States. 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  El  Paso  Electric  Company,  Public 
Service  Company  of  New  Mexico, 
Arizona  Public  Service  Company,  Salt 
River  Project  Agricultural  Improvement 
and  Power  District 

[Docket  No.  EROl-2091-000,  Docket  No. 
NI01-7-000] 

Take  notice  that  on  May  18,  2001,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  Arizona 
Public  Service  Company,  and  the  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  tendered  for  filing 
revisions  to  their  Open  Access 
Transmission  Tariffs  to  treat  the 
multiple  generating  units  that  are 
connected  to  the  Palo  Verde/ 
Hassayampa  Common  Bus  Market  Hub 
as  a  single  point  of  receipt. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  &  Light  Company 

[Docket  No.  EROl-1236-002] 

Take  notice  that  on  May  18.  2001, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  revision  to  the 
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filing  dated  March  15,  2001.  The  March 
15,  2001  filing  was  to  show  compliance 
with  Order  No.  614.  FERC  Stats.ft  Regs. 
1131,096  (2000).  FPL  revised  the  filing  by 
changing  the  designation  in  the  header, 
specifically,  by  designating  the  correct 
voliune  number  of  the  governing  Tariff 
as  Volume  7  rather  than  Volume  8. 
Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  EROl-1489-001] 

Take  notice  that  on  May  18,  2001,  the 
New  York  Independent  System 
Operator.  Inc.  (NYISO)  tendered  for 
filing  revisions  to  its  Open  Access 
Transmission  Tariff  and  Market 
Administration  and  Control  Area 
Services  Tariff  to  revise  the  expiration 
date  of  the  NYISO's  Temporary 
Extraordinary  Procediu-es,  pursuant  to 
the  Commission's  order  issued  on  May 
8,  2001  in  the  above-captioned  docket. 
The  NYISO  has  requested  an  effective 
date  of  May  1,  2001  for  the  filing. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  parties  on  the  official  service 
list  maintained  by  the  Commission  for 
the  above-captioned  docket. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  York  Independent  System 
Operator,  Inc.  Operator,  Inc. 

[Docket  Nos.  ER01-1517-001;ER01-181-002] 
Take  notice  that  on  May  18,  2001,  the 
New  York  Independent  System 
Operator,  hic.  (NYISO)  tendered  for 
filing  revisions  to  its  Market 
Administration  and  Control  Area 
Services  Tariff  to  revise  the  expiration 
date  of  the  NYISO's  existing  Bid  Cap  in 
certain  of  the  NYISO-administered 
markets,  pursuant  to  the  Commission's 
order  issued  on  May  8,  2001  in  the 
above-captioned  docket.  The  NYISO  has 
requested  an  effective  date  of  May  1, 
2001  for  the  fiUng. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  parties  on  the  official  service 
lists  maintained  by  the  Commission  for 
the  above-captioned  dockets. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  FPL  Energy  MH50.  L.P. 

[Docket  No.  ER01-167&-001] 

Take  notice  that  on  May  18,  2001,  FPL 
Energy  MH50,  L.P.  (MH50)  tendered  for 
filing  amendments  to  its  proposed  Rate 
Schedide  FERC  No.  2.  MH50  states  that 
the  amendments  consist  of  limited 
modffications  to  three  components  of 


the  rate  schedule,  which  was  originally 
filed  on  March  30,  2001. 

MH50  states  that  a  copy  of  this  filing 
has  been  mailed  to  PJM. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

[Docket  No.  EROl-1 771-002] 

Take  notice  that  on  May  18,  2001, 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  a  request  for  an 
effective  date  of  January  1,  2001  for  a 
Power  Sales  Agreement  (Agreement) 
tendered  for  filing  on  April  10,  2001  in 
Docket  No.  EROl-1 771-000;  and  revised 
sheets  of  an  Amendment  to  the 
Agreement  filed  on  April  25,  2001  in 
Docket  No.  EROl-1 771-001.  Idaho 
Power  requests  an  effective  date  of 
February  1,  2001  for  the  Amendment. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Michigan  Electric  Transmission 
Company 

(Docket  No.  ERO 1-2078-000] 

Take  notice  that  on  May  18,  2001 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  a  Letter  Agreement  with  Covert 
Generating  Company,  LLC  [Generator], 
dated  April  18,  2001,  (Agreement). 
Under  the  Agreement,  certain 
preliminary  construction  activities  are 
to  be  undertaken  that  are  associated 
with  providing  an  electrical  connection 
between  Michigan  Transco's 
transmission  system  and  a  generating 
plant  to  be  built  by  Generator.  It  also 
replaces  and  supersedes  an  earlier  Letter 
Agreement  with  Covert. 

Michigan  Transco  requested  that  the. 
Agreement  be  allowed  to  become 
effective  May  18,  2001. 

Copies  of  the  filing  were  served  upon 
Generator  and  the  Michigan  Public 
Service  Commission.    - 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southern  California  Edison 
Company 

[Docket  No.  EROl-2079-000] 

Take  notice  that  on  May  18,  2001, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the  Amended 
and  Restated  Radial  Lines  Agreement 
(Amended  Agreement)  between  SCE 
and  AES  Huntington  Beach  L.L.C.  (AES) 

The  Amended  Agreement  serves  to 
provide  the  terms  and  conditions  under 
which  SCE  shall  operate  and  maintain 
the  Radial  Lines,  and  to  reflect  certain 
capital  additions  to  such  Radial  Line 
facilities. 


Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission- of  the 
State  of  California  and  AES. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROl-2080-000] 

Take  notice  that  on  May  18,  2001, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  Notices  of  Termination  of  Service 
Agreements  with  Entergy  Power 
Marketing  Corp.  for  Firm  and  Non-Firm 
Point-To-Point  Transmission  Service 
designated  respectively  as  First  Revised 
Service  Agreement  Nos.  188  and  107 
under  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5  and  Koch  Energy 
Trading,  Inc.  for  Firm  and  Non-Firm 
Point-To-Point  Transmission  Service 
designated  respectively  as  First  Revised 
Service  Agreement  Nos.  134  and  183 
under  FERC  Electric  Tariff,  Second 
Revised  Voliune  No.  5.  Dominion 
Virginia  Power  also  respectfully 
requests  an  effective  date  of  the 
termination  of  the  Service  Agreement  of 
July  17,  2001,  which  is  sixty  (60)  days 
from  the  date  of  filing  of  the  Letter  of 
Termination. 

Copies  of  the  filing  were  served  upon 
Axia  Energy,  L.P.  (merged  entity 
replacing  Koch  Energy  Trading,  Inc.  and 
Entergy  Power  Marketing  Corp.),  the 
Virginia  State  Corporation  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  Jime  8,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER01-2081-O00] 

Taken  notice  that  on  May  18,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  tendered  for  filing  Service 
Agreement  No.  123  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services.  Allegheny 
Energy  Supply  requests  a  waiver  of 
notice  requirements  for  an  effective  date 
of  April  19,  2001  for  service  to  Atlantic 
City  Electric  Company.  Confidential 
treatment  of  information  in  the  Service 
Agreement  has  been  requested. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
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the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  Jime  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  * 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-2082-OOOl 

Take  notice  that  on  May  18,  2001,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and  Ramco, 
Inc.  for  acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Ramco,  Inc.  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
May  8,  2001. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER01-20B3-0OO] 

Take  notice  that  on  May  18,  2001,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Ridgewood 
Olinda,  LLC  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Ridgewood  Olinda,  LLC  and 
the'Califomia  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  8,  2001. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-2084-000] 

Take  notice  that  on  May  18,  2001,  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and 
Ridgewood  Olinda,  LLC  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Ridgewood  Olinda,  LLC  and 
the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 


Metered  Entities  to  be  made  effective 
May  8,  2001. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  California  Independent  Sjrstem 
Operator  Corporation 

[Docket  No.  EROl-2085-0001 

Take  notice  that  on  May  18,  2001,  the 
CaUfomia  Independent  System  Operator 
Corporation,  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Ramco,  Inc.  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Ramco,  Inc.  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  8,  2001. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  San  Manuel  Power  Co.  LLC 

[Docket  No.  ER01-2086-600] 

Take  notice  that  on  May  18,  2001,  San 
Manuel  Power  Co.  LLC  (Applicant), 
tendered  for  filing  an  application  for 
approval  of  its  initial  rate  schedule 
(FERC  Electric  Tariff  Original  Volume 
No.  1)  and  for  blanket  approval  for 
market-based  rates  pursuant  to  Part  35 
of  the  Commission's  regulations. 

Applicant  is  a  limited  liability 
company  that  will  operate  a  37-MW 
generating  plant  near  San  Manuel, 
Arizona. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Deseret  Generation  &  Transmission 
Co-operative 

[Docket  No.  ERO  1-208 7-000] 

Take  notice  that  on  May  18,  2001, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  (Deseret),  tendered  for 
filing  an  executed  long-term  firm  point- 
to-point  service  agreement  with  Idaho 
Power  Company  under  Deseret's  open 
access  transmission  tariff.  Deseret 
requests  a  waiver  of  the  Commission's 
notice  requirements  for  an  effective  date 
of  January  1,  2001. 

Deseret's  open  access  transmission 
tariff  is  currently  on  file  with  the 
Commission  in  Docket  No.  OA97-487- 
000.  Idaho  Power  has  been  provided  a 
copy  of  this  filing. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ERO  1-2090-000) 

Take  notice  that  on  May  18,  2001,  the 
American  Electric  Power  Service 
Corporation  (AEPf«C)  tendered  for  filing 
executed  Interconnection  and  Operation 
Agreement  between  Ohio  Power 
Company  and  Dominion  Equipment, 
Inc.  The  agreement  is  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Revised  Volume  No.  6,  effective  June  15, 
2000. 

AEP  requests  an  effective  date  of  July 
17,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Ohio  Public  Utilities  Commission. 

Comment  date:  June  8,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Florida  Power  &  Light  Company 

[Docket  No.  EROl-874-0021 

Take  notice  that  on  May  18,  2001, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  revision  to  the 
filing  dated  March  6,  2001.  The  March 
6,  2001  filing  was  to  show  compliance 
wiUi  Order  No.  614,  FERC  Stats.  &  Regs. 
?  31,096  (2000).  FPL  revised  the  filing 
by  changing  the  designation  in  the 
header,  specifically,  by  designating  the 
correct  volume  number  of  the  governing 
Tariff  as  Volume  7  rather  than  Volume 
87 

Comment  date:  June  8,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
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may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  01-13725  Filed  5-31-01;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01-1 02-000,  «t  ai.] 

North  Carolina  Power  Holdings,  LLC, 
et  al.;  Electric  Rate  aiKl  Corporate 
Regulation  Rlings 

May  24,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  (Commission: 

1.  North  Carolina  Power  Holdings,  LLC, 
Enron  North  America  Corp.,  AIG 
Highstar  Capital,  L.P. 

[Docket  No.  ECOl-102-000] 

Take  notice  that  on  May  18,  2001, 
Enron  North  America  Corp.  (EN A), 
North  Carolina  Power  Holdings,  LLC 
(NCPH)  (on  behalf  of  its  wholly-owned 
subsidiaries,  Elizabethtown  Power,  LLC 
(Elizabethtown)  and  Lumberton  Power, 
LLC  (Lumberton),  and  AIG  Highstar 
Capital,  L.P.  (AIG  Highstar)  (collectively 
Applicants)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  ENA  will  transfer  one 
himdred  percent  of  the  equity  interests 
it  holds  in  NCPH  to  AIG  Highstar 
through  a  securities  purchase 
agreement.  Applicants  request 
confidential  treatment  of  Exhibit  I, 
pursuant  to  18  CFR  388.112  of  the 
Commission's  regulations,  for  the 
written  instruments  associated  with  the 
proposed  disposition. 

Comment  date:  June  8.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Resources,  Inc.  and  Kansas 
Gas  and  Electric  Company 

(Docket  No.  ECOl-103-000] 

Take  notice  that  on  May  21,  2001, 
Western  Resources,  Inc.  and  Kansas  Gas 
and  Electric  Company  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  piu^uant  to  Section  203 
of  the  Federal  Power  Act  for 
authorization  to  transfer  operational 
control  of  certain  of  their  jurisdictional 
transmission  facilities  to  die  Southwest 


Power  Pool  Regional  Transmission 
Organization. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Pool 

[Docket  No.  EROl-1 398-001) 

Take  notice  that  on  May  21,  2001,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  a  report  of  compliance  in  response 
to  requirements  of  the  Commission's 
April  25,  2001  order  in  Docket  No. 
EROl-1 398-000.  New  England  Power 
Pool,  95  FERC  161.105  (2001). 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  persons  identified  on  the 
service  lists  in  the  captioned 
proceedings,  the  NEPOOL  Participants 
and  the  six  New  England  state  governors 
and  regulatory  commissions. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PJM  Interconnection,  LJ«C 

[Docket  No.  EROl-1440-001] 

Take  notice  that  on  May  21,  2001, 
PJM  Interconnection,  L.L.C.  (PJM),  in 
compliance  with  ordering  paragraph  (B) 
of  the  Commission's  order  in  PJM 
Intercormection,  L.L.C.,  95  FERC 
1 61,175  (2001),  tendered  for  filing 
Second  Revised  Sheet  No.  54  to  the  PJM 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
Control  Area,  which  eliminates  the  limit 
on  the  Alternate  Value  calculation. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-1 730-001] 

Take  notice  that  on  May  21,  2001, 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  a  clean  First  Revised 
Sheet  No.  43  Superceding  Original 
Sheet  No.  43  which  was  mis-designated 
in  the  original  filing  made  April  5,  2001 
in  this  docket. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Idaho  Power  Company 

[Docket  No.  EROl-2088-OOOl 

Take  notice  that  on  May  21,  2001, 
Idaho  Power  Company  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
between  Idaho  Power  and  the  State  of 
Nevada,  Colorado  River  Commission 
under  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 


Comment  date:  June  11.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

[Docket  No.  EROl-2089-OOOl 

Take  notice  that  on  May  21,  2001, 
Idaho  Power  Company  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
between  Idaho  Power  and  the  State  of 
Nevada,  Colorado  River  Commission 
under  its  open  access  transmission  tariff 
in  the  above-captioned  proceeding. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Company 

[Docket  No.  ER01-2093-000] 

Take  notice  that  on  May  21,  2001, 
Idaho  Power  Company  tendered  for 
filing  a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
between  Idaho  Power  and  Axia  Energy. 
LP,  under  its  open  access  transmission 
tariff  in  the  above-captioned  proceeding. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Company 

[Docket  No.  EROl-2094-OOOl 

Take  notice  that  on  May  21,  2001. 
Idaho  Power  Company  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
between  Idaho  Power  and  Axia  Energy, 
LP,  under  its  open  access  transmission 
tariff  in  the  above-captioned  proceeding. 

Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Avista  Corporation 

[Docket  No.  EROl-2095-OOOl 

Take  notice  that  on  May  21,  2000, 
Avista  Corporation  (Avista)  tendered  for 
filing  a  Parallel  Operating  and  Power 
Sale  Agreement  (Agreement)  between 
Avista  and  Kootenai  Electric 
Cooperative  (Kootenai).  The  Agreement 
allows  Kootenai  to  interconnect  a  1.6 
MW  diesel  powered  electric  generating 
unit  located  at  Kootenai's  Athol 
Substation  with  Avista's  electric  system 
for  parallel  operation  of  the  unit  with 
Avista's  system.  The  Agreement  also 
provides  for  sales  of  power  from  the 
imit  to  Avista,  to  the  extent  Kootenai  is 
able  to  produce  more  power  from  the 
unit  than  it  needs  to  cover  its  loss 
obligations  to  Avista. 

Given  the  urgent  need  for  additional 
generating  capacity  in  the  Pacific 
Northwest,  Avista  also  requests  waiver 
of  the  Commission's  notice 
requirements  to  allow  the  Agreement  to 
become  effective  on  March  15,  2001. 
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Comment  date:  June  11,  2001,  in 
accordance  with  Standard  Paragraph  E 
i  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.btm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13726  Filed  5-31-01;  8:45  am] 

MLUNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Extension  of 
Time  To  Commence  and  Complete 
Construction  of  Project  improvements 
and  Soliciting  Comments,  Protests, 
and  Motions  To  Intervene 

May  25.  2001. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Request  for 
Extension  of  Time. 

b.  Project  No:  2655-040. 

c.  Date  Filed:  March  19,  2001; 
Supplemented  May  21,  2001. 

a.  Applicant:  Eagle  &  Phenix  Hydro 
Company.  Inc. 

e.  Name  and  Location  of  Project:  The 
Eagle  &  Phenix  Hydroelectric  Project  is 
located  on  the  Chattahoochee  River  in 
Miscogee  County,  Georgia  and  Russell 
County,  Alabama.  The  project  would 
not  occupy  federal  or  tribal  lands. 


f.  Filed  Pursuant  to:  Sections  4.200(c) 
and  4.202(a)  of  the  Commission's 
regulations. 

g.  Applicant  Contact:  Ms.  Beth  Harris. 
Chi  Energy.  Inc..  P.O.  Box  8597. 1311A 
Miller  Road.  Greenville.  SC  29604.  (864) 
281-9630. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-3839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  30 
days  from  the  issuance  date  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
2655-040)  on  any  comments  or  motions 
filed.  Previously  filed  comments  on  this 
extension  request  need  not  be  repeated. 

j.  Description  of  Proposal:  The 
licensee  requests  a  two-year  extension 
of  time  to  commence  and  complete 
construction  of  an  additional  24.3 
megawatts  of  capacity  at  the  project. 
The  additional  capacity  was  authorized 
by  order  issued  December  19, 1986.  The 
plan  of  construction  was  modified  by 
order  issued  November  23, 1992.  Article 
301  of  the  project  license,  as  last 
amended,  requires  that  construction  be 
commenced  by  Jime  19,  2001.  and 
completed  by  June  19,  2003.  In  support 
of  its  request,  the  licensee  states  that  the 
additional  capacity  is  needed  in  the 
light  of  developing  energy  shortages. 
The  licensee  states  further  that  it 
intends  to  work  with  the  neighboring 
cities  on  the  design  of  the  new 
powerhouse,  sponsoring  a  design 
contest,  scheduling  tours  of  the  old  and 
new  powerhouses,  and  installing  picnic 
facilities  to  support  increased  tourism. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nmnber  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-13729  Filed  5-31-01:  8:45  am] 

■tUMQ  COOE  6717-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«989-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Final  National 
Primary  Drinlcing  Water  Regulations; 
Stage  1  Disinfectants/Disinfection 
Byproducts  Rule  and  Interim 
Enhanced  Surface  Water  Treatment 
Rule 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 
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SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  Environmental  Protection  Agency 
(EPA)  is  planning  to  submit  the 
following  two  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (0MB). 
Before  submitting  the  ICRs  to  0MB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
information  collection  as  described  at 
the  beginning  of  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments  must  be  submitted  on 

or  before  July  31,  2001. 

ADDRESSES:  Office  of  Ground  Water  and 

Drinking  Water  (MG  4606).  1200 

Pennsylvania  Avenue  NW.,  Washington, 

DC  20460.  A  hard  copy  of  an  ICR  may 

be  obtained  without  charge  by  calling 

the  identified  information  contact 

individual  for  each  ICR  in  Section  C  of 

the  Supplementary  Information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

specific  information  on  the  individual 

ICR  see  Section  C  of  the  SUPPLEMENTARY 

INFORMATION. 

SUPPLEMENTARY  INFORMATION: 

A.  For  AU  ICRs 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are 
di^iayed  in  40  GFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifjring 


information,  processing  and 
maintaining^  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiux:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

B.  List  of  ICRs  Planned  To  Be 
Submitted 

In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  that  EPA  is 
planning  to  submit  the  following  two 
continuing  Information  Collection 
Requests  (ICRs)  to  the  Office  of 
Management  and  Budget  (OMB): 

(1)  Information  Collection  Request  for 
Final  National  Primary  Drinking  Water 
Regulations;  Stage  1  Disinfectants/ 
Disinfection  Byproducts  Rule,  ICR 
Number:  1896.01,  OMB  Control 
Number:  2040-0204,  expiring  November 
30,  2001. 

(2)  Information  Collection  Request  for 
Final  National  Primary  Drinking  Water 
Regulations;  Interim  Enhanced  Surface 
Water  Treatment  Rule,  ICR  Number: 
1895.01,  OMB  Control  Number:  2040- 
0205,  expiring  November  30,  2001. 

C.  Contact  Individuals  for  ICRs 

(1)  Information  Collection  Request  for 
Final  National  Primary  Drinking  Water 
Regulations;  Stage  1  Ehsinfectants/ 
Disinfection  Byproducts  Rule,  Nicole 
Foley,  phone:  202-260-0875,  facsimile: 
202-401-2345,  foley.mcole@epa.gov. 
(ICR  Number:  1896.01,  OMB  Control 
Number:  2040-0204,  expiring  November 
30,  2001); 

(2)  Information  Collection  Request  for 
Final  National  Primary  Drinking  Water 
Regulations;  Interim  Enhanced  Surface 
Water  Treatment  Rule,  Nicole  Foley, 
phone:  202-260-0875,  facsimile:  202- 
401-2345,  foley.nicole@epa.gov.  (ICR 
Number:  1895.01,  OMB  Control 
Number:  2040-0205,  expiring  November 
30,  2001). 

D.  Individual  ICRs 

(1)  Information  Collection  Request  for 
Final  National  Primary  Drinking  Water 
Regulations;  Stage  1  Disinfectants/ 
Disinfection  Byproducts  Rule,  ICR 
Number:  1896.01.  OMB  Control 
Number:  2040-0204,  expiring  November 
30,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  State,  local. 
Tribal  or  Federal  governments,  and 
public  water  systems  (PWSs).  This  rule 
applies  to  community  water  systems 
and  nontransient  noncommunity  water 


systems  that  add  a  chemical  disinfectant 
to  the  water  in  any  part  of  the  drinking 
water  treatment  process  and  transient 
noncommunity  water  systems  that  use 
chlorine  dioxide.  "Small"  systems  serve 
less  than  10,000  people.  "Large" 
systems  serve  10,000  or  more  people. 
"Subpart  H"  systems  include  all  PWSs 
using  surface  water  or  ground  water 
under  the  direct  influence  of  surface 
water  as  a  sourceK40  GFR  141.2). 

Abstract:  The  Stage  1  Disinfectants/ 
Disinfection  Byproducts  Rule  (Stage  1 
DBPR)  requires  information  collection 
for  disinfectants  and  disinfection 
byproducts  (DBFs).  The  contaminants 
included  in  this  rule  also  include  DBF 
precursors,  characterized  as  total 
organic  carbon  (TOC).  Under  the  Stage 
1  DBPR,  contaminants  and  disinfectants 
regulated  include  total  trihalomethanes 
(TTHMs),  five  haloacetic  acids  (HAAS), 
bromate,  chlorite,  chlorine, 
chloramines,  chlorine  dioxide,  and  TOC 
(through  a  treatment  technique).  The 
regulation  is  intended  to  protect  public 
health  and  welfare  from  these 
chemicals. 

All  of  the  data  collected  from  PWSs 
and  States  are  mandatory  (40  GFR  part 
141  subpart  L  and  40  CFR  part  142). 
Data  from  laboratories  for  laboratory 
certification  or  approval  are  not 
mandatory,  but  laboratories  must 
provide  it  in  order  to  obtain  or  retain  a 
benefit.  Under  this  rule.  State  and  local 
respondents  will  collect  and  report 
information  on  the  levels  of  various 
contaminants  in  drinking  water  supplies 
at  specified  intervals.  The 
Environmental  Protection  Agency  (the 
Agency),  through  the  Safe  Drinking 
Water  Information  System  (SDWIS),  will 
use  the  information  to  ensure 
compliance  with  this  rule  and  to  protect 
public  health.  The  date  that  systems 
begin  to  monitor  contaminants  for  the 
Stage  1  DBPR  depends  on  the  size  and 
type  of  the  system  (40  CFR  141.130). 

Monitoring,  reporting,  and  record 
keeping  are  required  at  both  system  and 
State  levels  under  the  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
(40  CFR  141.131.  141.132, 141.134, 
141.135. 142.14,  142.16).  All  public 
water  systems  (PWSs)  shall  maintain 
and  report  to  the  State  information 
documenting  compliance  with  the 
treatment  and  monitoring  requirements 
under  the  NPDWRs.  States  shall 
maintain  records  essentieJ  for  program 
implementation  and  oversight.  These 
records,  retained  in  the  SDWIS  or  at 
State  offices,  will  allow  EPA  to  track 
PWS  compliance  with  the  NPDWRs. 

Data  collected  under  the  Safe 
Drinking  Water  Act  (SDWA)  are  used  by 
the  Agency's  Office  of  Ground  Water 
and  Drinking  Water  and  other  U.S.  EPA 
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programs,  such  as  Superfund  and 
RCRA.  The  data  are  also  used  by  the 
Fanners  Home  Administration,  the 
Department  of  the  Interior,  the 
Department  of  Housing  and  Urban 
Development,  the  U.S.  Army  Corps  of 
Engineers,  White  House  Task  forces,  the 
Federal  Emergency  Management 
Agency,  the  Food  and  Drug 
Administration,  public  interest  groups, 
and  many  private  companies  and 
individuals.  The  information  collected 
is  not  confidential. 

Burden  Statement:  The  estimated 
annual  burden  hours  for  this  renewed 
information  collection  are  724,307 
hours.  The  estimated  average  burden 
hours  per  response  is  0.7  hours.  The 
estimated  average  nimiber  of  responses 
per  respondent  is  24.  The  estimated 
niunber  of  likely  respondents  annually 
is  47,074.  The  estimated  annual  cost  is 
$43.1  million  which  represents  O&M 
costs  in  the  form  of  fee  for  service. 

Change  in  Burden:  The  burden  will  be 
changed  from  314,471  annual  burden 
hours  to  724,307  annual  burden  hours 
for  this  renewal  ICR.  The  estimated 
burden  of  409.836  annual  burden  hours 
is  occurring  because  all  monitoring, 
reporting,  and  record  keeping 
requirements  associated  with 
compliance  under  the  Stage  1  DBPR  will 
take  effect  during  the  next  ICR  approval 
period.  The  O&M  costs  also  occur  as  a 
result  of  the  monitoring  requirements. 

(2)  Information  Collection  Request  for 
Final  National  Primary  Drinking  Water 
Regulations;  Interim  Enhanced  Surface 
Water  Treatment  Rule,  ICR  Number: 
1895.01,  OMB  Control  Number:  2040- 
0205,  expiring  November  30,  2001. 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  State,  local. 
Tribal  or  Federal  governments,  and 
public  water  systems  serving  10,000  or 
more  people  using  sur&ce  water  or 
ground  water  under  the  direct  influence 
of  siuiace  water.  "Subpart  H"  systems 
include  all  PWSs  using  surface  water  or 
groimd  water  under  the  direct  influence 
of  surface  water  as  a  soiuce  (40  CFR 
§141.2). 

Abstmct:  The  Interim  Enhanced 
Surface  Water  Treatment  Rule  (lESWTR) 
requires  information  collection  of 
tiubidity  measurements  and  water 
quality  characteristics  for  Subpart  H 
public  water  systems  (PWSs)  serving 
10,000  or  more  people.  Subpart  H 
systems  include  all  PWSs  using  surface 
water  or  ground  water  under  the  direct 
influence  (GWUDI)  of  surface  water  as 
a  source  (40  CFR  141.2).  Under  this  rule, 
standards  for  combined  filter  effluent 
are  strengthened  to  improve  control  of 
microbial  contaminants,  the  protozoan 


Cryptosporidium  in  particular.  The  nde 
also  establishes  individual  filter 
monitoring  and  reporting  requirements. 
Additionally,  the  provisions  of  this  rule 
are  intended  to  prevent  an  increase  in 
microbial  risk  while  PWSs  comply  with 
new  standards  for  disinfection 
byproducts.  The  regulatory  initiative 
discussed  in  this  document  is  intended 
to  protect  public  health  and  welfare 
from  microbial  contaminants.  All  of  the 
data  collected  from  PWSs  and  States  are 
mandatory  (40  CFR  part  141  subpart  L 
and  40  GFR  part  142).  Data  fit>m 
laboratories  for  laboratory  certification 
or  approval  are  not  mandatory,  but 
laboratories  must  provide  the  data  in 
order  to  obtain  or  retain  a  benefit.  In 
addition,  uinder  this  drinking  water 
protection  initiative,  EPA  would  assure 
appropriate  laboratory  approval  through 
a  volunteer  program  for  the 
measiu«ment  of  microbial  contaminants 
(e.g.,  Cryptosporidium)  for  the 
protection  of  public  health.  Through 
this  program,  EPA  would  evaluate  the 
performance  of  laboratories  analyzing 
PWS  source  water  microbial  samples. 
Given  the  high  level  of  skill  and 
experience  required  for  the  appropriate 
analytical  methods,  and  the 
impracticality  for  States  to  adopt  their 
own  laboratory  approval  program  for  a 
small  niunber  of  laboratories,  an  EPA 
laboratory  approval  program  is  critical 
to  ensure  high  quality  diata.  Also,  the 
microbial  contaminant  data  analyzed  by 
the  laboratories  may  be  used  to  meet 
possible  future  compliance 
requirements  for  PWSs. 

Several  distinct  types  of  data  are 
being  collected  under  the  lESWTR.  The 
most  extensive  data  collection  effort 
involves  monitoring  the  turbidity  of 
drinking  water  at  individual  filters  for 
all  PWSs  covered  by  this  rule.  This 
monitoring  requirement  supplements 
current  combined  filter  effluent 
turbidity  monitoring  already  required 
under  the  Surface  Water  Treatment  Rule 
(SWTR).  Under  the  current  SWTR. 
PWSs  must  monitor  their  combined 
filter  effluent  every  4  hours  to  detennine 
compliance.  This  requirement  will 
continue  under  the  EESWTR,  but  the 
turbidity  compliance  levels  will  change. 
The  lESWTR  will  initiate  new 
requirements  for  individual  filter 
monitoring  using  a  continuous 
monitoring  turbidimeter  and 
electronically  recording  data  on  a 
continuous  basis.  The  tiirbidity  data  for 
individual  filters  are  used  to  determine 
if  follow-up  filter  or  plant  assessments 
are  needed. 

Monitoring,  reporting,  and  record 
keeping  are  required  at  both  system  and 


State  levels  imder  the  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
(40  GFR  141.172,  141.174, 142.175, 
142.14,  142.15).  All  affected  PWSs  shall 
maintain  and  report  to  the  State 
information  documenting  compliance 
with  the  treatment  and  monitoring 
requirements  under  the  NPDWRs.  States 
shall  maintain  records  essential  for 
program  implementation  and  oversight. 
These  records,  retained  in  the  Safe 
Drinking  Water  Information  System 
(SDWIS),  will  allow  EPA  to  track  PWS 
compliance  with  the  NPDWRs. 

Data  collected  under  the  Safe 
Drinking  Water  Act  (SDWA)  are  used  by 
the  Agency's  Office  of  Ground  Water 
and  Drinking  Water,  and  other  U.S.  EPA 
programs  such  as  Superfund  and  RGRA. 
The  data  are  also  used  by  the  Farmers 
Home  Administration,  the  Department 
of  the  Interior,  the  Department  of 
Housing  and  Urban  Development,  the 
U.S.  Army  Corps  of  Engineers,  White 
House  task  forces,  the  Federal 
Emergency  Management  Agency,  the 
Food  and  Drug  Administration,  public 
interest  groups,  and  many  private 
companies  and  individuals.  The 
information  collected  is  not 
confidential. 

Burden  Statement:  The  estimated 
annual  burden  hours  for  this  renewed 
information  collection  are  4,682,067 
hours.  The  estimated  average  burden 
hours  per  response  is  one  hour.  The 
estimated  average  nuimber  of  responses 
per  respondent  is  3,229.  The  estimated 
number  of  likely  respondents  annually 
is  1,497.  The  estimated  annual  capital 
cost  is  $30.9  million.  The  estimated 
annual  O&M  cost  is  $10.3  million. 

Change  in  Burden:  The  burden  will  be 
changed  from  150,557  annual  hours  to 
4,687,452  annual  hours  for  this  renewal 
ICR.  The  burden  of  4,682,067  annual 
hours  is  occiuring  because  turbidity 
monitoring  for  individual  filters  and 
sanitary  surveys  are  beginning  in  the 
third  year  following  promulgation  of  the 
rule.  In  addition,  a  laboratory  approval 
program  for  measurement  of  microbial 
contaminants  will  add  an  estimated 
marginal  burden  of  5.385  annual  hours, 
an  estimated  annual  capital  cost  of 
$17,000,  and  an  estimated  annual  O&M 
cost  of  $71, 000. 

Dated:  May  24.  2001. 
Phil  Oshida. 

Acting  Director,  Office  of  Ground  Water  and 

Drinking  Water. 

[FR  Doc.  01-13923  Filed  5-31-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-€989-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Clean  Air 
Act  Tribal  Authority 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval:  Clean 
Air  Act  Tribal  Authority  (OMB  Control 
No.  2060-0306),  expiring  May  31,  2001. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  2,  2001. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1676.03  and  OMB  Control 
No.  2060-0306,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460-0001;  and 
to  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  OR  A  COPY: 
Contact  Sandy  Farmer  at  EPA  by  phone 
at  (202)  260-2740,  by  email  at 
farmer.sandy@epainail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1676.02.  For  technical  questions 
about  the  ICR  contact  HoUis  Hope  at 
EPA  by  phone  at  (202)  564-7434. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Clean  Air  Act  Tribal  Authority 
(OMB  Control  No.  2060-0306  ;  EPA  ICR 
No.  1676.03.)  expiring  May  31,  2001. 
This  is  a  request  for  an  extension  of  the 
ctirrently  approved  collection. 

Abstract:  This  ICR  requests  clearance 
of  EPA's  review  and  approval  process 
for  determining  Tribal  eligibility  to 
carry  out  the  Clean  Air  Act  (CAA). 
Tribes  may  choose  to  submit  a  CAA 
eligibility  determination  and  a  CAA 
program  application  to  EPA  at  the  same 
time  for  approval  and  EPA  will  review 
both  submittals  simultaneously. 


The  program  regulation  provides  for 
Indian  Tribes,  if  they  so  choose,  to 
assume  responsibility  for  the 
development  and  implementation  of 
CAA  programs.  The  regulation,  Indian 
Tribes:  Air  Quality  Planning  and 
Management  (the  Tribal  Authority  Rule 
(TAR)),  sets  forth  how  Tribes  may  seek 
authority  to  implement  their  own  air 
quality  planning  and  management 
programs.  The  rule  establishes:  (1) 
Which  CAA  provisions  Indian  Tribes 
may  seek  authority  to  implement,  (2) 
what  requirements  the  Tribes  must  meet 
when  seeking  such  authorization,  and 
(3)  what  Federal  financial  assistance 
may  be  available  to  help  Tribes  establish 
and  manage  their  air  quality  programs. 
The  TAR  provides  Tribes  the  authority 
to  administer  air  quality  programs  over 
all  air  resources,  including  non-Indian 
owned  fee  lands,  within  the  exterior 
boimdaries  of  a  reservation  and  other 
areas  over  which  the  tribe  can 
demonstrate  jurisdiction.  An  Indian 
Tribe  that  takes  responsibility  for  a  CAA 
program  would  essentially  be  treated  in 
the  same  way  as  a  State  would  be 
treated  for  that  program. 

To  be  eligible  for  delegation  of  CAA 
programs,  an  Indian  Tribe  must  submit 
dociunentation  showing  they  meet  the 
following  criteria:  (1)  Be  recognized  by 
the  Federal  government  (CAA  section 
302(r)),  (2)  have  an  existing  governing 
body,  which  carries  out  governmental 
duties  (such  as  tax  and  police 
functions),  (3)  show  that  the 
management  and  protection  of  air 
resources  applies  within  the  exterior 
boundaries  of  the  reservation  or  other 
areas  within  the  Tribe's  jurisdiction, 
and  (4)  be  reasonably  expected  to  be 
capable  of  implementing  all  applicable 
regulations. 

In  evaluating  a  Tribe's  demonstration 
of  program  implementation  capability, 
EPA  considers  their  management  and 
technical  skills  by  reviewing  the 
following  factors:  (1)  Tribe's  previous 
management  experience,  (2)  existing 
environmental  or  public  health 
programs  administered,  (3) 
mechanism(s)  in  place  for  carrying  out 
the  executive,  legislative  and  judicial 
functions  of  the  Tribal  government,  (4) 
the  relationship  between  regulated 
entities  and  regulating  administrative 
agency,  and  (5)  the  technical  and 
administrative  capabilities  of  the  staff. 
Tribes  with  limited  management  and 
technical  skills  can  also  submit  a  plan 
detailing  steps  for  acquiring  those  skills. 

The  TAR  adopts  EPA's  "streamlined" 
eligibility  review  and  approval  process 
for  Tribes  to  implement  CAA  programs. 
EPA  will  use  this  information  to 
determine  if  a  Tribe  meets  the  statutory 


criteria  under  section  301(d)  of  the  CAA 
and  is  qualified  for  purposes  of 
implementing  an  Air  Quality  Program. 
Section  114  of  the  CAA  is  the  auUiority 
for  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  Federal 
Register  document  required  under  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information  was 
published  on  March  7,  2001;  (66  FR 
13724).  No  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  40  hours  per 
response.  Biu-den  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  All 
561  federally  recognized  Tribes. 

Estimated  Number  of  Respondents: 
22. 

Frequency  of  Response:  Once,  at  the 
time  of  application. 

Estimated  Total  Annual  Hour  Burden: 
293. 

Estimated  Total  Annualized  Capital, 
Operating/Maintenance  Cost  Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1676.03  and 
OMB  Control  No.  2060-0306  in  any 
correspondence. 

Dated:  May  2,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(FR  Doc.  01-13841  Filed  5-31-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6988-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Soil 
Ingestion  Research  Study 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  docimient  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Soil  Ingestion  Research  Study 
(EPA  ICR  Number  1965.01).  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
orbefore  July  2,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1965.01  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1965.01.  For  technical  questions 
about  the  ICR  contact  Larry  J.  Zaragoza 
(703-603-8867). 

SUPPLEMENTARY  INFORMATION:  Title:  Soil 
Ingestion  Research  Study  (EPA  ICR  No. 
1965.01).  This  is  a  new  collection. 

Abstract:  This  ICR  supports  research 
to  examine  the  amount  of  soil  ingested. 
Soil  is  ingested  in  two  ways,  incidental 
ingestion  from  everyday  hand  to  mouth 
activity  and  ingestion  resulting  from 
inhaled  particles  of  soil  that  are 
deposited  in  upper  and  middle 
respiratory  tract  and  swallowed.  The 
ingestion  of  soil  is  important  because 
contaminated  soils  from  a  hazardous 
waste  site  poses  risks  to  individuals 
exposed  to  contaminated  soil.  This 
research  should  help  any  environmental 
program  concerned  with  contaminated 
soils  but  is  specifically  being  sponsored 


by  Superfund.  This  research  will 
evaluate  ingestion  by  comparing  the 
amoimt  of  trace  metals  that  are  ingested 
in  food  with  the  amount  of  metals  that 
are  excreted,  any  amount  in  excess  of 
the  ingested  trace  metals  is  attributed  to 
incidental  soil  ingestion.  Because  of  the 
possibility  of  trace  metal  ingestion  from 
a  variety  of  sources  (like  food  and 
toothpaste),  a  questionnaire  to  identify 
and  characterize  sources  of  trace  metals 
that  can  affect  daily  variation  in  trace 
metals  is  an  important  part  of  the 
experimental  design  of  these  studies. 
About  20  study  volunteers  are  paid  and 
are  expected  to  participate  in  this  study 
for  about  two  weeks.  Each  night  the 
study  participants  would  participate  in 
a  questionnaire  that  will  later  be  used  to 
help  interpret  daily  variations  in  trace 
metals. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  21,  2000  (65  FR  69936);  no 
written  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  5  minutes  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  About 
20  paid  volunteers  will  be  involved  in 
responding  to  this  collection  as  part  of 
a  paid  research  study. 

Estimated  Number  of  Respondents:  20 
responses. 

Frequency  of  Response:  Daily  for  2 
weeks. 

Estimated  Total  Aimual  Hour  Burden: 
20  hours. 


Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  Q. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1965.01  in 
any  correspondence. 

Dated:  May  21,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  01-13842  Filed  5-31-01:  8:45  am] 

BHJJNO  COOe  S660-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Region  II  Docket  No.  NJ45-222,  FRL-6990- 
3] 

Adequacy  Status  of  the  Submitted 
2002, 2005  and  2007  Rate  of  Progress 
and  Updated  Attainment 
Demonstration  Budgets  for  ttie  Ozone 
National  Ambient  Air  Quality 
Standards  for  Transportation 
Conformity  Purposes  for  the  New 
Jersey  Severe  Ozone  Norurttainment 
Areas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  for  volatile  organic  compounds 
and  nitrogen  oxides  in  the  submitted 
rate  of  progress  state  implementation 
plan  (SIP)  for  the  New  Jersey  severe 
nonattainment  areas  to  be  adequate  for 
conformify  purposes.  On  March  2, 1999, 
the  D.C.  Circuit  Court  ruled  that 
submitted  state  implementation  plan 
budgets  cannot  be  used  for  conformify 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  our  finding,  the  New  Jersey 
portions  of  the  New  York-New  Jersey- 
Connecticut  severe  ozone 
nonattainment  area  can  use  the  motor 
vehicle  emissions  budgets  of  volatile 
organic  compounds  and  nitrogen  oxides 
for  2002,  2005  and  2007  from  the 
submitted  rate  of  progress  SIP  for  futiu« 
conformify  determinations.  These 
budgets  also  apply  to  the  Warren 
Coimfy  marginal  nonattainment  area. 
The  New  Jersey  portions  of  the 
Philadelphia- Wi  Imington-Trenton 
severe  ozone  nonattainment  areas  can 
use  the  motor  vehicle  emissions  budgets 
of  volatile  organic  compounds  and 
nitrogen  oxides  for  2(M)2  and  2005  from 
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the  submitted  Rate  of  Progress  SIP  for 
future  conformity  determinations.  These 
budgets  also  apply  to  the  Atlantic  City 
moderate  ozone  nonattainment  area. 

DATES:  This  finding  is  effective  June  18, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  A.  Zeman,  Mobile  Source 
Team,  Air  Programs  Branch, 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  (212)  637-4022,  e- 
mail  address:  zeman.melanie@epa.gov. 

The  finding  and  the  response  to 
comments  will  be  available  at  EPA's 
conformity  website:  http:// 
www.epa.gov/oms/tTaq,  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

SUPPLEMENTARY  INFORMATION: 
Background 

Today's  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  2  sent  a  letter 
to  the  New  Jersey  Department  of 
Environmental  Protection  on  May  23, 
2001  stating  that  the  motor  vehicle 
emissions  budgets  in  the  submitted  rate 
of  progress  plan  (dated  April  11,  2001) 
for  the  New  Jersey  portions  of  the  New 
York-New  Jersey-Connecticut  and 
Philadelphia- Wilmington-Trenton 
severe  nonattainment  areas  are  adequate 
for  conformity  purposes.  This  finding 
will  also  be  announced  on  EPA's 
conformity  website:  http:// 
www.epa.gov/oms/traq,  (once  there, 
cUck  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  17^c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 


We've  described  oiu"  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  23.  2001. 
Kathleen  C.  Callahan, 
Acting  Regional  Administrator  Region  2. 
(FR  Doc.  01-13780  Filed  5-31-01;  8:45  am] 
BNJJNO  COOE  66aO-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6618-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review 

Process  (ERP),  imder  Section  309  of 
the  Clean  Air  Act  and  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  as  amended.  Requests  for  copies  of 
EPA  comments  can  be  directed  to  the 
Office  of  Federal  Activities  at  (202)  564- 
7167.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14,  2000  (65  FR  20157). 

Draft  EISs 

ERP  No.  D-AFS-G36152-NM  Rating 
LO,  Santa  Fe  National  Forest,  Santa  Fe 
Mimicipal  Watershed  Project,  Servere 
Crown  Fire  Reduction  and  Sustainable 
Forest  and  Watershed  Conditions 
Restoration,  Implementation,  Pecos 
Wilderness  to  Cochitti  Lake,  Santa  Fe 
National  Forest,  Santa  Fe  Coimty,  NM. 

Summary 

EPA  has  no  objections  to  the  selection 
of  the  preferred  alternative. 

ERP  No.  D-BIA-K60031-NV  Rating 
EC2,  Moapa  Paiute  Energy  Center/ 
Associated  Facifities  Construction, 
Operation  and  Maintenance  of  a  760- 
Megawatt  (MW)  Baseload  Natural  Gas- 
Fired  Combined  Cycle  Power  Plant, 
Land  Lease  and  Water  Use  Approval,  R- 
O-W  Grants,  Temporary  Use,  COE 
Section  10/404  and  EPA  NPDES 
Permits,  Moapa  River  Indian 
Reservation  and  BLM  Lands,  Clark 
County,  NY. 

Summary  .> 

EPA  expressed  concerns,  and 
requested  additional  information 
regarding:  lack  of  evaluation  for 


ressonable  alternatives,  impacts  to 
groimdwater  resources,  air  quality 
impacts,  and  endangered  species  act 
compliance. 

ERP  No.  D-BOP-G81010-LA  Rating 
LO,  Pollock  Federal  Correctional 
Institution,  Construction  and  Operation, 
near  Town  of  Pollock,  Grant  Parish,  LA. 

Summary 

EPA  expressed  no  objection  to  the 
project  proposal. 

ERP  No.  D-BOP-K80043-AZ  Rating 
EC2,  Southern  Arizona  Federal 
Correctional  Facility,  Construction  and 
Operation,  Pima  and  Yuma  Counties, 
AZ. 

Summary 

EPA  expressed  concerns  regarding  the 
lack  of  detail  relating  to  specific  site 
location  information  and  potential 
impacts  of  the  prison  industry 
component  of  the  project.  EPA 
requested  additional  information  on 
those  areas,  and  also  requested 
additional  analysis  of  the  "no  action' 
alternative. 

ERP  No.  D-IBR-J39029-SD  Rating 
EC2,  Angostura  Unit — (Dam,  Reservoir 
and  Irrigation  Facilities)  Renewal  of  a 
Long-Term  Water  Service  Contract, 
Cheyenne  River  Basin,  Pine  Ridge 
Reservation,  Bismarck  Coimty,  SD. 

Summary 

EPA  expressed  environmental 
concerns  over  the  level  of  analysis  of 
direct  and  indirect  impacts,  and  the  lack 
of  information  regarding  the  cimiulative 
effects  of  the  Angostura  project  and  the 
means  to  mitigate  the  significant 
impacts  of  each  alternative. 

Final  EISs 

ERP  No.  F-AFS-K61145-<L\ 
Programmatic  EIS — Ansel  Adams,  John 
Muir  and  Dinkey  Lakes  Wildernesses, 
Proposed  New  Management  Direction, 
Amending  the  Land  and  Resotirce 
Management  Plans  for  the  Inyo  and 
Sierra  National  Forests,  Implementation, 
Inyo,  Madera,  Mono  and  Fresno 
Coimties,  CA. 

Summary 

No  formal  comment  letter  was  sent  to 
the  preparing  agency. 

ERP  No.  F-IBR-L28008-ID  Arrowrock 
Dam  Outlet  Works  Rehabilitation, 
Construction  and  Operation,  To  Remove 
10  Lower  Level  Ensign  Valves  and 
Replace  with  10  Clamshell  Gates,  Boise 
River,  City  of  Boise,  ID. 

Summary 

EPA  is  pleased  that  the  final  EIS 
includes  a  modification  from  the  draft 
EIS  which  reduces  the  likelihood  of 
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significant  impacts  to  water  quality  and 
fish.  However,  EPA  continues  to  have 
objections  because  the  final  EIS  does  not 
clearly  state  how  much  the  modification 
would  reduce  the  potential  for  turbidity 
and  lacks  a  quantitative  estimate  of 
suspended  solids,  new  information 
about  monitoring  and  mitigation,  and  a 
greater  description  of  environmental 
impacts  and  alternatives  analyses. 

ERP  No.  F-JUS-K81010-A2  Pinal 
Coimty  Private  Detention  Facility,  To 
Develop  and  Operate  a  Pre-Trail 
Detention  Facility,  Pinal  County,  CA. 

Summary 

No  formal  comment  letter  was  sent  to 
the  preparing  agency. 

Regulations 

ERP  No.  R-BLM-A992 17-00  43  CFR 
Subpart  3809 — Surface  Management 
Regulations  for  Locatable  Mineral 
Operations;  Proposed  Suspension. 

Summary 

EPA  expressed  concern  that  the 
bonding  and  financial  assurance 
requirements  be  adequate  to  ensure  that 
states  and  the  federal  government  are 
not  required  to  pay  reclamation  and 
clean  up  costs  for  abandoned  mine  sites. 
EPA  recommends  that  the  financial 
assurance  requirements  in  the  current 
regulation  not  be  .suspended  but  be 
contined. 

Dated:  May  29.  2001. 
Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 

of  Federal  Activities. 

[FR  Doc.  01-13829  Filed  5-31-01;  8:45  am) 

BIUJNO  COOE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-«618-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  May  21,  2001  Through  May  25, 

2001 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  0101 75,  DRAFT  EIS.  AFS.  ID, 
Hidden  Cedar  Project,  Road 
Construction  and  Watershed 
Restoration,  Idaho  Panhandle 
National  Forest,  St.  Joe  Ranger 
District,  Benewah,  Shoshone, 
Clearwater  and  Latah  Counties,  ID, 
Comment  Period  Ending;  July  16, 
2001 ,  Contact:  Kimberly  Johnson 
(208) 245-6072. 


EIS  No.  010186.  FINAL  EIS,  AFS.  MT. 
Maudlow-Toston  Post-Fire  Salvage 
Sale,  Harvesting  Burnt  Timber, 
Implementation,  Helena  National 
Forest,  Townsend  Ranger  District, 
Broadway  County,  MT,  Wait  Period 
Ending:  July  02,  2001,  Contact:  Jerry 
Meyer  (406)  449-5201. 

EIS  No.  010187.  DRAFT  EIS.  USA.  TX. 
Programmatic  EIS — Fort  Sam 
Houston,  Camp  Bullis,  and  Canyon 
Lake  Recreation  Area  Master  Plan, 
Implementing  Revisions  to  the 
Existing  1988  Land  Use  Plan,  City  of 
San  Antonio,  TX,  Comment  Period 
Ending:  July  16,  2001,  Contact:  Greg 
Brewer  (793)  692-9220. 

EIS  No.  010188.  DRAFT  EIS.  AFS.  MT. 
Burned  Area  Recovery,  Proposal  to 
Reduce  Fuels,  Improve  Watershed 
Conditions  and  Reforest  Burned 
Lands,  Sula,  Darby,  West  Fork  and 
Stevensville  Ranger  Districts, 
Bitterroot  National  Forest,  Ravalli 
Coimty,  MT,  Comment  Period  Ending: 
July  16,  2001,  Contact:  Craig  Bobzien 
(406) 363-7100. 

EIS  No.  010189,  FINAL  EIS,  AFS,  OR, 
South  Bend  Weigh  and  Safety  Station 
Establishment,  Special  Use  Permit  for 
Construction,  Maintenance  and 
Operation,  Deschute  National  Forest 
Lands  along  US  97  near  the  Newberry 
National  Volcanic  Monument, 
Deschutes  County,  OR,  Wait  Period 
Ending:  July  02,  2001,  Contact:  Chris 
Mickle  (541)  383-4769. 

EIS  No.  010190.  HNAL  EIS.  BLM.  UT. 
CO.  NM.  Williams,  Questar,  Kern 
River  Pipeline  Project,  To  Approve  a 
Petroleum  Products  Pipeline,  and  one 
or  two  Natural  Gas  Pipelines  and  To 
Amend  Forest  Plan,  UT,  NM,  and  CO, 
Wait  Period  Ending:  July  02,  2001, 
Contact:  La  Verne  Steah  (801)  539- 
4114. 

EIS  No.  010191.  HNAL  EIS,  AFS.  MN. 
Boundary  Waters  Canoe  Area 
Wilderness  Fuel  Treatment, 
Implementation,  Superior  National 
Forest,  Cook,  Lake  and  St.  Louis,  MN, 
Wait  Period  Ending:  July  02,  2001, 
Contact:  Joyce  Thompson  (218)  626- 
4317. 

EIS  No.  010192.  DRAFT  EIS.  SPA.  OR. 
Condon  Wind  Project,  To  Execute 
One  or  More  Power  Purchase  and 
Transmission  Services  Agreements  To 
Acquire  and  Transmit  up  to  the  Full 
Electrical  Output.  NPDES  Permits  and 
Right-of-Way  Permit  for  Public  Land, 
Gilliam  Coimty,  OR,  Comment  Period 
Ending:  July  16,  2001,  Contact:  Sarah 
T.  Branum  (503)  230-5115. 

EIS  No.  010193.  FINAL  EIS.  FAA, 
Programmatic  ElS-Licensing  Launch 
Vehicles,  Implementation,  Issuing  a 
Launch  License,  Wait  Period  Ending: 


July  20,  2001,  Contact:  Michon 
Washington  (202)  267-9305. 

Dated:May  29.  2001. 
Ken  Mittelholtz, 

Environmental  Protection  Specialist.  Office 
of  Federal  Activities. 

[FR  Doc.  01-13830  Filed  5-31-01;  8:45  am] 
MLUNQ  COOE  68M-aO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00722;  FRL-6786-8] 

Meeting  on  Consumer  Awareness 
Program  for  Chromated  Copper 
Arsenicals-Treated  Wood;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  EPA  is  announcing  a  June  7th 
meeting  which  will  focus  on  the 
Consumer  Awareness  Program  and  a 
new  proposed  action  plan  developed  by 
the  Chromated  Copper  Arsenicals 
(CCA)-treated  wood  industry  to 
strengthen  dissemination  of  information 
regarding  proper  consumer  use  and 
handling  precautions  to  all  purchasers 
and  users  of  CCA-treated  wood 
products.  This  meeting  is  a  follow-up  to 
two  meetings  held  on  May  9,  2001, 
concerning  the  consumer  awareness 
program  for  dissemination  of 
information  to  consumers  on  the  proper 
use  and  handling  of  CCA-treated  wood 
products.  The  first  meeting  was  between 
the  Agency  and  public  interest  groups 
(Beyond  Pesticides  and  Environmental 
Working  Group),  while  representatives 
of  the  American  Wood  Preservers 
Institute,  Home  Depot,  Lowe's,  the 
National  Lumber  and  Building  Materials 
Dealers  Association,  and  the 
manufacturers  of  CCA  attended  the 
second  meeting.  A  representative  &t)m 
the  University  of  Florida  and  the  Florida 
Department  of  Agriculture  were  also  in 
attendance  at  both  meetings.  The 
purpose  of  the  May  9th  meetings  was  to 
evaluate  current  efforts  for  informing 
the  public  about  the  safe  use  and 
handling  of  CCA-treated  wood. 
DATES:  The  meeting  will  be  held  on 
Thursday,  June  7,  2001,  bom  9  a.m.  to 
11  a.m. 

Requests  to  participate  in  the  meeting 
must  be  received  by  EPA  on  or  before 
June  6,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Crystal  City,  2399  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Requests  to  participate  in  this  meeting 
may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
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follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  m.  of  the 
SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATKm  CONTACT: 

Connie  Welch,  Chief,  Regulatory 
Management  Branch  II,  Antimicrobials 
Division,  Office  of  Pesticide  Programs 
(7510C),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
nimiber:  (703)  308-8218;  e-mail  address: 
welch.connie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  aU  stakeholders  interested 
in  pressure-treated  wood.  Participants 
may  include  environmental/public 
interest  and  consimier  groups;  industry 
and  trade  associations;  wood 
preservative  users;  Federal,  State  and 
local  governments;  and  the  general 
public.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
migh*  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
meeting  under  docket  control  number 
OPPTS-00722.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  notice  and  other 
information  related  to  the  "Meetings  on 
CCA-Treated  Wood  and  the  Consumer 
Awareness  Program."  This  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 


Division,  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Rm.  119,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
PIRIB  is  (703)  305-5805. 

m.  How  Can  I  Request  To  Participate 
in  this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  Your  request 
must  be  received  by  EPA  on  or  before 
Wednesday,  June  6,  2001.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-00722  in  the  subject  line  on  the 
first  page  of  your  request. 

1.  By  mail.  You  may  submit  a  written 
request  to:  Public  Information  and 
Records  hitegrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  You  may 
deliver  a  written  request  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resources 
and  Services  Division,  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  fi'om 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucfing  legal  holidays.  The 
telephone  number  for  the  PIRIB  is  (703) 
305-5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-docket@epa.gov".  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  Wordperfect  8.0 
or  ASCn  file  format  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  All  comments  in  electronic 
form  must  be  identified  by  docket 
control  number  OPPTS-00722.  You  may 
also  file  a  request  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection.  Pesticides. 

Dated:  May  23.  2001. 

Frank  Sanders, 

Director.  Antimicrobials  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  01-13840  Filed  5-29-01  4:36  pm] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6988-6] 

Extansion  of  Comment  Period  for  the 
Preliminary  Administrative 
Determination  Document  on  ttie 
Question  of  Whether  Ferric 
Ferrocyanlde  Is  One  of  ttte  "Cyanides" 
Within  the  Meaning  of  the  List  of  Toxic 
Pollutants  Under  the  Clean  Water  Act 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 
period. 

SUMMARY:  The  comment  period  for  the 
preliminary  administrative 
determination  document  on  the 
question  of  whether  ferric  ferrocyanlde 
is  one  of  the  "cyanides"  within  ihe 
meaning  of  the  list  of  toxic  pollutants 
under  the  Clean  Water  Act  was 
scheduled  to  end  on  Jime  10,  2001.  The 
comment  period  will  now  end  30  days 
later  on  July  10,  2001.  The  notice 
announcing  dociunent  availability  was 
published  in  the  Federal  Register  on 
January  25,  2001  (66  FR  7759).  A  notice 
reopening  the  comment  period  until 
Jime  10,  2001  was  published  in  the 
Federal  Register  on  March  13,  2001  (66 
FR  14581). 

DATES:  Comments  will  be  accepted 
through  July  10,  2001. 
ADDRESSES:  Send  written  comments  to 
"Ferric  Ferrocyanlde;  Preliminary 
Administrative  Determination" 
Comment  Clerk  (W-00-24):  Water 
Docket  (4101);  U.  S.  Environmental 
Protection  Agency;  Ariel  Rios  Building; 
1200  Peimsylvania  Avenue,  NW., 
Washington,  DC  20460.  Hand  deliveries 
should  be  delivered  to:  EPA's  Water 
Docket  at  401  M  Street,  SW.,  East  Tower 
Basement  (Room  EB  57),  Washington, 
DC  20460.  If  you  wish  to  hand-deliver 
yoiu-  comments,  please  call  (202)  260- 
3027  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays,  to  obtain  the  room 
location  for  the  Docket.  Commenters  are 
requested  to  submit  any  references  cited 
in  their  comments.  Commenters  also  are 
requested  to  submit  an  original  and 
three  copies  of  their  written  comments 
and  enclosures.  Commenters  that  want 
a  confirmed  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be  postmarked  or  delivered  by  hand.  No 
facsimiles  (faxes)  will  be  accepted. 
Comments  also  may  be  submitted 
electronically  to:  OW-Docket@epa.gov. 
Electronic  comments  must  be  submitted 
as  a  Word  Perfect  for  Windows  5/6/7/8 
file  or  an  ASCII  file,  avoiding  the  use  of 


Federal  Register / Vol.  ^6,  No.  106 /Friday,  June  1,  2001 /Notices 


29801 


special  characters  and  any  form  of 
encryption.  Comments  and  data  also 
will  be  accepted  on  disks  in  Word 
Perfect  5/6/7/8  or  ASCII  file  format. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depositoiy  Libraries.  All  electronic 
comments  must  be  identified  by  docket 
number.  Electronic  comments  will  be 
transferred  into  a  paper  version  for  the 
official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 

A  docket  for  this  preliminary 
administrative  determination  has  been 
established  under  docket  number  W- 
00-24.  A  copy  of  the  supporting 
docimients  cited  in  this  document  are 
available  for  review  at  EPA's  Water 
Docket.  These  documents  are  available 
for  inspection  from  9  a.m.  to  4  p.m.  EST, 
Monday  through  Friday,  excluding 
Federal  holidays  at  EPA's  Water  Docket, 
401  M  Street  SW.,  East  Tower  Basement 
(Room  EB  57),  Washington,  DC  20460. 
For  access  to  docket  materials,  please 
call  (202)  260-3027  to  schedule  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  to  request  a 
copy  of  the  administrative 
determination,  contact  Dr.  Maria 
Gomez-Taylor,  USEPA,  Engineering  and 
I   Analysis  Division  (4303),  Office  of 
I   Science  and  Technology,  Ariel  Rios 
Bixilding,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  or  call 
(202)  260-1639; or  fax  (202)  260-7185; 
or  e-mail  gomez-taylor.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
January  25,  2001,  EPA  published  in  the 
Federal  Register  (66  FR  7759)  a  notice 
announcing  availability  of  the 
preliminary  administrative 
determination  document  and  a  public 
comment  period  that  was  scheduled  to 
end  on  March  12,  2001.  EPA  received 
requests  for  additional  time  to  provide 
comments.  EPA  reopened  the  comment 
period  for  an  additional  90  days  on 
March  13,  2001  (66  FR  14581).  Recently, 
EPA  received  another  request  for  an 
additional  30  days  to  comment  on  the 
preliminary  adininistrative 
determination  document.  This  action 
extends  the  comment  period  for  an 
additional  30  days,  fi-om  Jime  10,  2001 
to  July  10,  2001,  for  a  total  of  five-and- 
a-half  months. 

Dated:  May  23,  2001. 
Diane  C.  Regas, 

Acting  Assistant  Administrator  for  Water. 
(FR  Doc.  01-13844  Filed  5-31-01;  8:45  am] 
BILUNQ  COO€  6S60-80-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6988-8] 

Standard  Auto  Bumper  Superfund  Site; 
Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  the  Florida  East  Coast  Railway 
Company  for  past  response  costs 
pursuant  to  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  the  Standard  Auto  Bumper 
Superfund  Site  located  in  Hialeah,  Dade 
County,  Florida.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  bom  or  modify  the  proposed 
settlement  should  such  conmients 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor, 
U.S.  EPA,  Region  4  (WMD-CPS),  61 
Forsyth  Street  SW,  Atlanta,  Georgia 
30303,  (404)  562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Bachelor  within  30  calendar  days 
of  the  date  of  this  publication. 

Dated:  May  9.  2001. 
Franklin  E.  Hill, 

Chief,  CERCA  Program  Services  Branch, 

Waste  Management  Division. 

[FR  Doc.  01-13843  Filed  5-31-01;  8:45  am] 

BILLING  CODE  66eO-SO-P 


EXP0RT-4MP0RT  BANK  OF  THE 
UNITED  STATES 

Notice  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States 
(Export-import  Bank) 

Summary:  The  Advisory  Committee 
was  established  by  Pub.  L.  98-181, 
November  30,  1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 

Time  and  Place:  Tuesday,  June  19, 
2001,  at  9:30  a.m.  to  12:30  p.m.  The 
meeting  will  be  held  at  the  Export- 
Import  Bank  in  Room  1143,  811 
Vermont  Avenue,  NW.,  Washington,  DC 
20571. 


Agenda:  This  meeting  will  include  a 
discussion  on  developments  in  private 
sector  finance. 

Public  Participation:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  November  3,  2000,  Nichole  Westin, 
Room  1257,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 

Further  Information:  For  further 
information,  contact  Nichole  Westin, 
Room  1257,  811  Vermont  Ave.,  NW., 
Washington,  DC  20571.  (202)  565-3542. 

John  M.  NiehuBs, 

General  Counsel. 

[FR  Doc.  01-13767  Filed  5-31-01;  8:45  am] 

BiUJNa  CODE  aaso-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  9S-31 ;  FCC  01-64] 

Reexamination  of  Comparative 
Standards  for  Noncommercial 
Educational  Applicants 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Notice. 

SUMMARY:  The  Commission  announced 
in  a  document  that  it  would  require 
pending  reserved  channel 
noncommercial  educational  ("NCE") 
broadcast  applicants  in  closed  mutually 
exclusive  groups  to  file  point 
supplements  or  settlements  by  a 
"supplement  date"  which  would  be 
announced  by  public  notice.  The 
"supplement  date"  would  also  serve  as 
the  "snap  shot"  date  for  determining  the 
applicant's  maximum  comparative 
position.  On  March  22,  2001  the 
Commission's  Mass  Media  Bureau 
issued  a  public  notice  announcing  a 
"supplement  date"  of  Jime  4,  2001. 
Affected  applicants  filing  neither  a 
settlement  nor  a  supplement  by  June  4, 
2001  will  be  dismissed. 
DATES:  Settlements  and  supplements 
must  be  filed  with  the  Commission  by 
June  4,  2001. 

ADDRESSES:  Federal  Communications 
Commission,  Mass  Media  Bureau, 
Audio  Services  Division,  445  12th 
Street,  SW.,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Bleiweiss  (legal)  or  Edward  P.  De 
La  Hunt  (engineering).  (202)  418-2700. 
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Internet  addresses:  ibleiwei@fcc.gov  and 
edelah  u@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
public  notice  was  issued  on  March  22, 
2001.  The  public  notice  is  also  available 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street.  SW.,  Washington.  DC. 
and  also  may  be  purchased  from  the 
Conunission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  1231  20th  Street,  NW.. 
Washington.  DC  20036.  It  also  appears 
on  the  internet  at  www.fcc.gov  in  the 
headlines  section.  This  public  notice  is 
a  follow  up  to  a  Memorandum  Opinion 
and  Order  published  in  the  Federal 
Register.  66  PR  15353,  March  19.  2001. 

Supplements  and  Settlements  to 
Pending  Closed  Groups  of 
Noncommercial  Educational  Broadcast 
Applications  Due  By  June  4,  2001 

Settlement  Caps  Waived  Until  June  4, 
2001:  Abridged  Forms  340  and  349 
Released  for  Use  in  Claiming  Points 

On  February  28,  2001  the  Commission 
affirmed  and  clarified  its  comparative 
selection  policies  for  applicants  seeking 
to  build  noncommercial  educational 
("NCE")  broadcast  stations. 
Memorandum  Opinion  and  Order 
("MO&D").  Reexamination  of  the 
Comparative  Standards  for 
Noncommercial  Educational 
Applicants,  MM  Docket  No.  95-31,  FCC 
01-64  (February  28,  2001);  summarized 
in  66  FR  15353  (March  19,  2001).  Under 
those  policies,  the  Commission  will 
resolve  conflicts  among  mutually 
exclusive  applications  by  use  of  a 
"point  system."  The  Commission 
directed  the  staff,  for  a  limited  period, 
to  waive  monetary  limits  to  facilitate 
settlements  among  existing  groups  of 
mutually  exclusive  applicants,  and 
finalized  the  process  for  selecting 
among  non-settling  applicants.  In  this 
Public  Notice,  the  Mass  Media  Bureau 
provides  additional  information  for 
applicants  in  the  approximately  500 
pending  NCE  licensing  proceedings 
identified  in  Appendix  D  of  the 
Commission's  MO&O.  Each  of  these 
groups  is  "closed;"  i.e.,  the  Commission 
will  not  accept  additional  applications 
in  any  of  the  groups.  We  are  aware  of 
additional  pending  applications  that  are 
not  considered  "closed,  "  and  also  of      ^ 
applicants  that  want  to  file  future 
applications  to  build  noncommercial 
educational  broadcast  stations.  We  will 
consider  such  applications  and  provide 
an  opportimity  for  such  applicants  to 
claim  points  in  the  first  relevant  NCE 
filing  window,  which  we  expect  to  open 
after  resolving  the  "closed"  groups. 


The  MO&O  established  actions  that 
closed  group  applicants  must  take  by  a 
"supplement  date",  which  we  hereby 
annoimce  will  be  June  4,  2001, 
approximately  45  days  after  the  rule 
clarifications  become  effective.  On  or 
before  Jxme  4.  2001  pending  closed 
group  applicants  must  file  either  a 
settlement  (which  can  exceed  the 
monetary  settlement  caps  set  forth  in  47 
CFR  73.3525(a)(3))  or  a  supplement 
claiming  the  points  to  which  they  are 
entitled  under  the  new  rules.  Those 
filing  neither  a  settlement  agreement  nor 
a  supplement  claiming  points  by  Jime  4. 
2001  will  be  dismissed. 

We  recommend  that  all  affected 
applicants  obtain  a  copy  of  the  MO&O, 
which  is  available  on  our  internet  home 
page  www.fcc.gov  in  the  headlines 
section  under  the  date  "02/28/2001". 
Mutually  exclusive  applicants  listed  in 
Appendix  D  should  contact  each  other 
to  ascertain  whether  a  settlement  may 
now  be  possible,  and  if  a  settlement 
cannot  be  reached  rapidly,  applicants 
should  prepare  supplements  to  claim 
points.  Mutual  exclusivity  for  radio 
groups  may  have  changed  as  a  result  of 
the  Commission's  decision  in 
Streamlining  of  Radio  Technical  Rules. 
MM  Docket  No.  98-93  (November  1. 
2000),  and  Appendix  D  does  not  reflect 
these  changes.  More  specifically,  in  that 
proceeding  the  Commission  adopted 
less  preclusive  second  adjacent 
interference  protection  standards  in 
§§73.509  and  74.1204  of  the 
Conunission's  rules  to  conform  NCE  FM 
and  FM  translator  proposals  to 
commercial^tandards.  Under  the  new 
rules,  a  station's  100  dBu  contour 
generally  defines  its  second  adjacent 
channel  interfering  contour.  Radio 
applicants  with  second  adjacent 
channel  conflicts  should  determine 
whether  these  rule  changes  eliminate 
technical  conflicts  with  any  other 
applications.  Applicants  seeking  to 
modify  closed  groups  based  on  the  new 
second  adjacent  channel  interference 
standard  should  file  engineering 
showings  prominently  labeled 
"Showing  Regarding  Second  Adjacent 
Channel"  by  the  June  4.  2001 
supplement  deadline. 

Settlements 

We  wiU  waive  limitations  on  the 
amount  of  consideration  only  for 
settlement  agreements  that  are  received 
at  the  Commission's  Office  of  the 
Secretary  on  or  before  Jime  4,  2001. 
Settlements  may  be  filed  immediately. 
Two  types  of  settlements  will  be 
acceptable:  universal  settlements  for 
both  radio  and  television  applicants  and 
technical  solutions  in  the  case  of  radio 
applicants  only.  A  universal  settlement 


resolves  all  applications  in  the  mutually 
exclusive  group.  A  technical  solution  is 
one  in  which  an  applicant  removes 
itself  from  the  group  to  achieve  a  grant 
by  making  minor  engineering  changes  to 
its  own  application,  without  affecting 
the  viability  of  any  of  the  other 
applicants  to  compete  for  a  second 
station.  We  will  not  entertain  partial 
settlements.  If  a  settlement  involves 
more  than  one  group,  the  settlement 
must  be  consistent  witk  these  guidelines 
and  must  resolve  all  groups.  We  refer 
applicants  to  paragraph  98  of  the  MO&O 
for  more  information  about  settlements. 

Supplements 

Applicants  not  filing  qualifying 
settlements  must  file  supplements  to 
provide  information  needed  to  compare 
mutually  exclusive  applications.  We 
will  be  imable  to  consider  any  pending 
"closed  group"  application  that  does 
not  contain  the  new  information.  Thus 
we  will  conclude  that  any  applicant 
failing  to  file  either  a  supplement  or 
settlement  on  or  before  June  4,  2001  is 
no  longer  interested  in  obtaining  a 
permit  and  dismiss  its  application.  Full 
service  FM  and  TV  applicants  will  use 
relevant  sections  of  FCC  Form  340  Qime 
2000  version  or  later)  to  submit 
supplements.  FM  Translator  applicants 
will  use  relevant  sections  of  FCC  Form 
349  to  submit  supplements.  For  the 
applicants'  convenience,  we  have 
produced  abridged  versions  of  these 
forms,  containing  only  the  form  sections 
and  instructions  needed  to  claim  points. 
Applicants  may  use  these  abridged 
"point  supplements,"  which  are 
attached  to  this  notice,  to  amend 
applications  filed  prior  to  adoption  of 
the  point  system.  These  supplement 
forms  are  also  available  via  Uie  internet 
at  http://.www.fcc.gov/formpage.html. 
For  additional  information  about 
claiming  points,  we  refer  applicants  to 
the  MO&O  (especially  paragraphs  28 
through  32  which  identify  the  reference 
dates  applicants  should  use  to 
determine  the  number  of  points  for 
which  they  qualify  and  the  limited 
extent  to  which  applicants  may  be  able 
to  enhance  some  of  their  points  prior  to 
those  dates).  The  applicant's  points  as  of 
the  date  it  files  its  supplement  (up  to 
Jime  4,  2001)  will  establish  its 
maximum  position  for  non-technical 
matters.  With  respect  to  technical 
matters,  the  applicant's  maximiun 
position  will  be  established  as  of  the 
earlier  of  the  "B"  cut-off  date  for  the 
closed  group  or  April  21,  2000  (the  date 
of  the  Report  and  Order  in  this 
proceeding,  if  no  "B"  cut-off  notice  was 
issued).  The  applicant  will  not  gain  any 
points  for  enhancements  made  after  the 
relevant  date(s).  The  applicant  will. 
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however,  lose  points  for  changes  made 
after  the  relevant  date(s)  that  detract 
from  its  proposal.  With  respect  to 
population  information,  applicants 
should  use  the  2000  Census,  if  available 
by  June  4,  2001. 

How  To  File 

We  will  accept  point  supplements  for 
applicants  in  closed  groups  beginning 
on  April  18,  2001  (the  effective  date  of 
the  rule  clarifications  in  the  MO&O)  and 
ending  on  June  4,  2001.  We  are 
currently  accepting  settlements,  and 
will  continue  to  accept  settlements  that 
exceed  expenses  until  Jime  4.  2001.  It  is 
important  that  applicants  provide  the 
correct  file  number,  city  and  state  of  the 
application  being  supplemented  or 
settled,  so  that  we  can  associate  the 
supplemental  submissions  with  the 
original  application  and  the  proper 
mutually  exclusive  group.  FM  and  FM 
translator  applicants  should  also 
include  the  "group  number"  that 
appears  in  Appendix  D  of  the  MO&O. 
Electronic  filing  of  these  forms  is  not 
available,  and  thus  applicants  will 
submit  paper  forms. 

Applicants  must  file  an  original  and 
three  copies  of  all  point  supplements, 
section  307(b)  information,  engineering 
proposals  to  resolve  mutual  exclusivity, 
and/or  settlement  agreements  on  or 
before  June  4.  2001  with  the 
Commission's  Secretary.  Magalie  Roman 
Salas.  Office  of  the  Secretary.  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW..  Room  TW-A325. 
Washington.  DC  20554.  In  addition, 
radio  applicants  can  deliver  a  courtesy 
copy  to  James  Crutchfield,  Audio 
Services  Division,  Room  2-B450. 
Applicants  with  multiple  pending 
proposals  must  file  separate 
submissions  for  each  station,  with  each 
submission  able  to  stand  on  its  own.  In 
the  case  of  universal  settlements,  it  is 
sufficient  for  applicants  to  file  three 
copies  for  the  settling  group  plus  one 
additional  copy  for  each  settling  station, 
rather  than  the  usual  three  copies  per 
station. 

Example:  In  a  settlement  of  a  group  with 
four  members,  the  settling  applicants  may 
submit  7  (3  -t-  4]  copies  of  their  joint 
settlement,  rather  than  12  (3  x  4)  copies. 

Applicants  will  submit 
documentation  of  their  point  claims  to 
the  Commission  and  to  a  locally 
available  public  file.  An  applicant 
satisfies  its  certification  that  it  has 
submitted  documentation  to  the 
Commission  by  attaching  that 
documentation  to  its  supplement  or  by 
concurrently  submitting  the 
documentation  to  the  Commission's 


reference  room  for  inclusion  Lq  the 
application  file. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-13716  Filed  5-31-01;  8:45  am) 

BILLING  CODE  S713-01-U 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meetings 

CANCELLATION  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Tuesday.  June  5,  2001,  10  a.m.; 
Meeting  closed  to  the  public. 

DATE  ft  TIME:  Thursday.  June  7,  2001  to 
follow  the  open  meeting 

PLACE:  999  E  Street,  N.W.,  Washington. 
DC 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Thursday.  June  7,  2001  at 
10  a.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2001-07:  The 
Nuclear  Management  Company  Political 
Action  Conmiittee  by  George  Aandahl. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris.  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission . 

[FR  Doc.  01-13891  Filed  5-30-01;  10:30  am] 

BILLING  CODE  671 5-01 -M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 


Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  011666-001 
Title:  West  Coast  North  America/ 
Pacific  Islands  Vessel  Sharing 
Agreement 
Parties: 

Hamburg-Siidamerikanische 
Dampfschifffahrts-Gesellschaft  KG 

Polynesia  Line  Ltd. 

Fesco  Ocean  Management  Ltd. 

Synopsis:  The  proposed  amendment 
corrects  the  name  of  Hamburg-Siid  and 
adds  Fesco  Ocean  Management  Ltd.  as 
an  additional  party. 

Agreement  No.  .011 73  7-002 

Title:  The  MCA  Agreement 

Parties: 

Crowley  Liner  Services,  Inc. 

Cho  Yang  Shipping  Co. ,  Ltd. 

CMA  CGM  S.A. 

Compania  Chilena  De  Navegacion 
Interoceanica  S.A.  Mexican  Line 
Limited. 

Lykes  Lines  Limited,  LLC 

Tecmarine  Lines,  Inc. 

Tropical  Shipping  &  Construction  Co., 
Ltd. 

Allianca  Navegacao  E.  Logistica  Ltda. 

Hamburg-Siidamerikanische 
Dampfschifffahrts-Gesellschaft 

Synopsis:  The  proposed  amendment 
adds  Hamburg  Sud.  d.b.a.  Columbus 
Line  and  Crowley  American  Transport., 
as  a  party  to  the  agreement. 

Agreement  No. :  01 1 766 

Title:  Contship/CMA  CGM-Safmarine 
Space  Charter  Agreement 

Parties: 

CMA  CGM  S.A. 

Contship  Containerlines  Limited 

Safmarine  Container  Lines  NV 

Synopsis:  The  proposed  agreement 
authorizes  Contship  and  CMA  CGM  to 
charter  space  to  Safmarine  on  vessels 
operated  pursuant  to  FMC  Agreement 
No.  011692  in  the  trade  between  the 
U.S.  Atlantic  Coast  and  ports  in  India, 
Sri  Lanka,  Southeast  Asia  from        - 
Bangladesh  to  the  Philippines  and 
countries  bordering  on  the  Red  and 
Mediterranean  Seas. 

Dated:  May  25,  2001.  "" 

By  order  of  the  Federal  Maritime 

Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

|FR  Doc.  01-13698  Filed  5-31-01;  8:45  am] 

BILUNO  COOC  6730-01-P 
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FEDERAL  MARITIME  COMMISSION 

[Fact  Finding  investigation  hto.  24] 

Exclusive  Tug  Arrangements  in  Florida 
Ports;  Order  of  Investigation 

Notice  is  given  that  on  May  24,  2001, 
the  Federal  Maritime  Commission 
("Commission")  issued  an  Order 
instituting  a  nonadjudicatory 
investigation  of  exclusive  tug 
arrangements  in  Fort  Canaveral,  Florida 
and  Port  Everglades,  Florida.  The  Order 
was  issued  pursuant  to  sections  10,  11, 
12  and  15  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1709, 1710, 1711  and 
1714,  and  part  502.  Subpart  R  of  Title 
46  of  the  Code  of  Federal  Regulations, 
46  CFR  502.281,  et  seq.  The  purpose  of 
the  investigation  is  to  gather  facts 
relating  to  the  practices  of  the  Canaveral 
Port  Authority  and  the  Port  Everglades 
Department/Broward  County  Board  of 
County  Commissioners  concerning 
exclusive  tug  arrangements  in  their 
respective  ports. 

Commissioner  Antony  M.  Merck  is 
the  proceeding's  Investigative  Officer. 
The  Commission's  Order  directs  the 
development  of  a  record  on  possible 
harm  caused  by  tug  monopolies  at  these 
ports  and  the  factors  which  may  be 
offered  as  justification  for  either  or  both 
of  the  respective  port's  actions  in 
preventii^  competition  for  tug  services. 
A  report  is  to  be  submitted  to  the 
Commission  no  later  than  180  days  of 
the  publication  of  this  Notice  in  the 
Federal  Register,  and  interim  reports  if 
it  appears  that  more  immediate 
Commission  action  is  necessary.  The 
report  should  include  reconunendations 
for  any  further  Commission  action, 
including  any  formal  adjudicatory, 
injimctive  or  rulemaking  proceedings, 
warranted  by  the  factual  record   , 
developed  in  the  proceeding.  The 
Investigative  Officer's  reports  will 
remain  confidential  unless  and  imtil  the 
Commission  provides  otherwise. 

The  Investigative  Officer  has  been 
authorized  to  hold  public  or  non-public 
sessions,  to  resort  to  all  compulsory 
process  authorized  by  law  (including 
the  issuance  of  subpoenas  ad 
testificandum  and  duces  tecum),  to 
administer  oaths,  to  require  reports,  and 
to  perform  such  other  duties  as  may  be 
necessary  in  accordance  with  the  laws 
of  the  United  States  and  the  regulations 
of  the  Commission.  Interested  persons 
are  invited  and  encouraged  to  contact 
the  Investigative  Officer  at  (202)  523- 
5712  (Phone),  or  (202)  523-0522  (Fax), 
should  they  wish  to  provide  testimony 
or  evidence,  or  to  contribute  in  any 
other  manner  to  the  development  of  a 
complete  factual  record  in  this 
proceeding. 


The  full  text  of  the  Order  may  be 
viewed  on  the  Commission's  home  page 
at  http://www.fmc.gov,  or  at  the  Office 
of  the  Secretary,  Room  1046,  800  N. 
Capitol  Street,  NW,  Washington.  DC. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  01-13699  Filed  5-31-01;  8:45  am] 

BILUNG  CO06  8730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non-Vessel 
Operating  Common  Carrier  and  Ocpan 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
Commission.  Washington,  DC  20573. 
Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 
Cargo  Care,  Inc.,  1300C  South  Finley 
Road,  Suite  104,  Lombard,  IL 
60148.  Officers:  Thomas  S.  Fomell. 
President  (Qualifying  Individual), 
Olaf  Sodemann,  Vice  President 
Deltamax  Freight  System  Corporation, 
10834  S.  La  Cienega  Blvd., 
Inglewood,  CA  90304.  Officers:  Jack 
Y.M.  Kao,  President/Managing 
Director  (Qualifying  Individual), 
Yoke  Liu,  Vice  President 
S&T  Shipping,  810  Kangaroo  Ct., 
Deltona,  FL  32738.  Timothy  A. 
Voit,  Sole  Proprietor 
Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder — 
Transportation  Intermediary 
Applicants: 
Ventiu'e  Transport,  Inc.,  314  North 
Post  Oak  Lane,  Houston,  TX  77024. 
Officers:  Richard  S.  Higgins,  Vice 
President  (Qualifying  Individual), 
Ronnie  Murphy,  President 
Maraly  International  Corp.,  7206  N.W. 
84th  Avenue.  Miami,  FL  33166. 
Officer:  Robert  Esquivel,  President 
(Qualifying  Individual) 
Magellan  Maritime  Ltd.,  391  Grand 
Avenue,  Englewood,  NJ  07631. 
Officers:  Michael  Rubin,  President 
(Qualifying  Individual),  Mona 
Rubin,  Vice  President 
Pum  Yank  Logistics,  Inc.,  425  Victoria 


Terrace,  Ridgefield.  NJ  07657. 
Officers:  Young  Joo  Shin.  President 
(Qualifying  Individual),  Hae  Sook 
Lee,  Chairman 
Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants: 
Malvazia  Co.  d/b/a  Advanced  Cargo, 
2535  Seaboard  Coastline  Drive, 
Savannah,  GA  31401.  Officers: 
Patrice  A.  Kiley,  Secretary 
(Qualifying  Individual),  Stefanos 
VassUakos,  President 

Dated:  May  25,  2001. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  01-13701  Filed  5-31-01;  8:45  am) 
BtLUNQ  COM6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  listed  agreement  provide 
additional  information  pursuant  to 
section  6(d)  of  the  Shipping  Act  of  1984. 
46  U.S.C.  app.  §§  1701  et  seq.  The 
Commission  has  determined  that  further 
information  is  necessary  to  evaluate  the 
proposed  agreement.  This  action 
prevents  the  agreement  firom  becoming 
effective  as  originally  scheduled. 

Agreement  No.:  011760. 

Title:  Discovery  Cruise  Line/Seaboard 
Space  Charter  and  Sailing  Agreement. 

Parties: 

Discovery  Cruise  Line 

Seaboard  Marine,  Ltd. 

Dated:May  25,  2001. 

By  order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle. 
Secretory. 
[FR  Doc.  01-13697  Filed  5-31-01;  8:45  am] 

MLUNQ  CODE  8730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984.  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
-1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries.  46  CFR 
515. 
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Ucense  No. 

Name/address 

Date  reissued 

14323N 

4619NF  

Hefco  International,  Inc.  d/b/a  Hefco  International,  d/b/a  Sea  Viper  Shipping, 

16725  Aldine  Westtield,  Houston,  TX  77032. 
Amad  Corporation  d/t>/a  Amad  Shipping,  7250  N.W.  35th  Terrace,  Miami,  FL 

33122. 

March  29,  2001. 
November  8,  2000. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  01-13700  Filed  5-31-01;  8:45  am) 

BtLUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  18, 
2001. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Eugene  J.  Allen  and  Virginia  Allen, 
both  of  Meridian,  Texas,  as  co-trustees 
of  the  Eugene  J.  Allen  and  Virginia 
Allen  Living  Trust;  to  acquire  additional 
voting  shares  of  Bosque  Corporation, 
Meridian,  Texas,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Bosque  County  Bank,  Meridian,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  29,  2001. 
Robert  deV.  Frierson. 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-13816  Filed  5-31-01;  8:45  am] 
BIUMG  CODE  6210-01-« 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Jime  28,  2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Millennium  Bancorp.  Inc., 
Edwards,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Millennium  Bank,  Edwards,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  29,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13817  Filed  5-31-01;  8:45  am] 

BILUNO  CODE  8210-01-8 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  18,  2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Discount  Bancorp,  Inc.,  New  York. 
New  York;  to  engage  de  novo  through  its 
subsidiary,  IDB  Mortgage  Corp.,  New 
York,  New  York,  in  residential  mortgage 
lending  activities,  pursuant  to  §§  225.28 
(b)(1)  and  (b)(2)  of  Regulation  Y. 

2.  Dexia  S.A.,  Brussels,  Belgium;  to 
acquire  Artesia  Mortgage  Capital 
Corporation,  Issaqua,  Washington; 
Artesia  Mortgage  CMBS,  Inc.,  Issaqua, 
Washington;  Artesia  Delaware  Inc., 
Wilmington,  Delaware;  and  Artesia 
North  America,  Inc.,  Wilmington, 
Delaware,  and  thereby  engage  in 
extending  credit  and  servicing  loans, 
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pursuant  to  §  225.25(b)(1)  of  Regulation 
Y,  activities  related  to  extending  credit, 
pursuant  to  §  225.25(b)(2)  of  Regulation 
Y,  and  investment  transactions  as  a 
principal  in  connection  with  its  hedging 
activities,  pursuant  to  §  225.25  (b)(8)  of 
Regidation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Northview  Financial  Corporation, 
Northfield,  Illinois;  to  retain  its  interest 
in  Northview  Mortgage  L.L.C., 
Northfield,  Illinois,  and  thereby  engage 
in  extending  credit  and  servicing  loans, 
pursuant  to  §  225.28  (b)(1)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  29,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-13815  Filed  5-31-01;  8:45  am] 
MLUNQ  COOe  S210-01-S 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council; 
Solicitation  of  Nominations  for 
Membership 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Notice. 

SUMMARY:  The  Board  is  inviting  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council,  whose  membership 
represents  interests  of  consumers, 
communities,  and  the  financial  services 
industry.  New  members  will  be  selected 
for  three-year  terms  that  will  begin  in 
January  2002.  The  Board  expects  to 
announce  the  selection  of  new  members 
by  year-end  2001. 

DATE:  Nominations  should  be  received 
by  August  13,  2001. 
ADDRESSES:  Nominations  shoidd  be 
submitted  in  writing  and  mailed  (not 
sent  by  facsimile)  to  Sandra  F. 
Braimstein,  Assistant  Director,  Division 
of  Consiuner  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bistay,  Secretary  of  the  Council, 
Division  of  Consumer  and  Community 
Affairs,  (202)  452-6470,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPl£MENTARY  INFORMATION:  The 
Consumer  Advisory  Coimcil  was 
established  in  1976  at  the  direction  of 
the  Congress  to  advise  the  Federal 
Reserve  Board  on  the  exercise  of  its 
duties  under  the  Consumer  Credit 


Protection  Act  and  on  other  consiuner- 
related  matters.  The  Council  by  law 
represents  the  interests  both  of 
consumers  and  of  the  financial  services 
industry  (15  USC  1691(b)).  Under  the 
Rules  of  Organization  and  Procedure  of 
the  Consumer  Advisory  Council  (12 
CFR  267.3),  members  serve  three-year 
terms  that  are  staggered  to  provide  the 
Council  with  continuity. 

New  members  will  be  selected  for 
terms  beginning  January  1,  2002,  to 
replace  members  whose  terms  expire  in 
December  2001 ;  the  Board  expects  to 
announce  its  appointment  of  new 
members  by  year-end.  Nomination 
letters  should  include  a  resume  and 
information  about  past  and  present 
positions  held  by  the  nominee;  a 
description  of  special  knowledge, 
interests  or  experience  related  to 
community  reinvestment,  consvuner 
protection  regulations,  consumer  credit, 
or  other  consumer  fin^'cial  services; 
and  the  full  name,  title,  organization 
name,  organization  description,  current 
address,  telephone  and  fax  numbers  for 
both  the  nominee  and  the  nominator. 
Individuals  may  nominate  themselves. 

The  Board  is  interested  in  candidates 
who  have  familiarity  with  consiuner 
financial  services,  community 
reinvestment,  and  consiuner  protection 
regulations,  and  who  are  willing  to 
express  their  viewpoints.  Candidates  do 
not  have  to  be  experts  on  all  levels  of 
consumer  financial  services  or 
community  reinvestment,  but  they 
should  possess  some  basic  knowledge  of 
the  area.  They  must  be  able  and  willing 
to  make  the  necessary  time  commitment 
to  participate  in  conference  calls,  and 
prepare  for  and  attend  meetings  three 
times  a  year  (usually  for  two  days, 
including  committee  meetings),  held  at 
the  Board's  offices  in  Washington,  D.C. 
The  Board  pays  travel  expenses, 
lodging,  and  a  nominal  honorarium. 

In  making  the  appointments,  the 
Board  will  seek  to  complement  the 
background  of  continuing  Council 
members  in  terms  of  affiliation  and 
geographic  representation,  and  to  ensure 
the  representation  of  women  and 
minority  groups.  The  Board  may 
consider  prior  years'  nominees  and  does 
not  limit  consideration  to  individuals 
nominated  by  the  public  when  making 
its  selection. 

Council  members  whose  terms  end  as 
of  December  31,  2001,  are: 

Lauren  Anderson,  Executive  Director, 
Neighborhood  Housing  Services, 
New  Orleans,  Louisiana. 

Malcolm  Bush,  President,  Woodstock 
Institute.  Chicago,  Illinois. 

Mary  Ellen  Domeier,  President,  State 
Bank  &  Trust  Company  of  New 
Ulm,  New  Ulm,  Minnesota. 


John  Gamboa,  Executive  Director,  The 

Greenlining  Institute,  San 

Francisco,  California. 
Willie  Jones,  Senior  Vice  President, 

The  Community  Builders,  Inc., 

Boston,  Massachusetts. 
Anne  Li,  Executive  Director,  New 

Jersey  Community  Loan  Fund, 

Trenton,  New  Jersey. 
Marta  Ramos,  Vice  President  and  CRA 

Officer,  Banco  Popular  de  Puerto 

Rico,  San  Juan,  Puerto  Rico. 
Gary  Washington,  Senior  Vice 

President,  ABN  AMRO,  Chicago, 

Illinois. 
Robert  Wynn,  Financial  Education 

Officer,  Department  of  Financial 

Institutions,  Madison,  Wisconsin. 
Council  members  whose  terms 
continue  through  2002  and  2003  are: 
Anthony  Abbiate,  President  and  Chief 

Executive  Officer,  Interchange 

Bank,  Saddle  Brook,  New  Jersey. 
Dorothy  Broadman,  Senior  Vice 

President,  Cal  Fed  Bank,  San 

Francisco,  California. 
Teresa  A.  Bryce,  General  Counsel, 

Nexstar  Financial  Corporation,  St. 

Louis,  Missouri. 
Manuel  Casanova,  Executive  Vice 

President,  International  Bank  of 

Commerce,  Brownsville,  Texas. 
Constance  Chamberlin,  President/ 

CEO,  Housing  Opportunities  Made 

Equal,  Richmond,  Virginia. 
Robert  Cheadle,  Interim  Executive 

Director,  Oklahoma  Indian  Legal    . 

Services,  Oklahoma  City, 

Oklahoma. 
Lester  Wm.  Firstenberger,  Deputy 

General  Counsel,  American  General 

Finance,  Evansville,  Indiana. 
Earl  Jarolimek,  Vice  President/ 

Corporate  Compliance  Officer, 

Community  First  Bankshares, 

Fargo,  North  Dakota. 
Dean  Keyes,  Community  and 

Economic  Development  Consultant, 

Dean  Keyes  Consulting,  Tucson, 

Arizona. 
Patrick  Liddy,  Director  of 

Compliance,  Fifth  Third  Bancorp, 

Cincinnati,  Ohio. 
Oscar  Marquis,  Attorney,  Hunton  and 

Williams,  Park  Ridge,  Illinois. 
Jeremy  Nowak,  Chief  Executive 

Officer,  The  Reinvestment  Fund, 

Philadelphia,  Pennsylvania. 
Ronald  Reiter,  Supervising  Deputy 

Attorney  General,  California 

Department  of  Justice,  San 

Francisco,  California. 
Elizabeth  Renuart,  Staff  Attorney, 

National  Consumer  Law  Center, 

Boston,  Massachusetts. 
Russell  Schrader,  Senior  Vice 

President  and  Assistant  General 

Counsel,  Visa  U.S.A.,  San 

Francisco,  California. 
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Frank  Torres,  Legislative  Counsel, 
Consumers  Union,  Washington, 
District  of  Columbia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  29,  2001. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  01-13814  Filed  5-31-01;  8:45  am] 

BILUNO  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Consumer  Advisory  Council 

Notice  of  Meeting  of  Consumer 
Advisory  Council 

The  Consumer  Advisory  Council  will 
meet  on  Thursday,  June  28,  2001.  The 
meeting,  which  will  be  open  to  public 
observation,  will  take  place  at  the 
Federal  Reserve  Board's  offices  in 
Washington,  DC,  in  Dining  Room  E  of 
the  Martin  Building  (Terrace  level).  The 
meeting  will  begin  at  8:45  a.m.  and  is 
expected  to  conclude  at  1  p.m.  The 
Martin  Building  is  located  on  C  Street, 
Northwest,  between  20th  and  21st 
Streets. 

The  Council's  function  is  to  advise 
the  Board  on  the  exercise  of  the  Board's 
responsibilities  under  the  Consumer 
Credit  Protection  Act  and  on  other 
matters  on  which  the  Board  seeks  its 
advice.  Time  permitting,  the  Council 
will  discuss  the  following  topics: 

E-Sign  Act — Discussion  of  the  Board's 
interim  rules  allowing  electronic 
delivery  of  disclosures  required  under 
certain  consumer  financial  services 
laws.  Discussion  of  statutory  or 
regulatory  changes  needed  to  facilitate 
online  banking  and  lending. 

Truth  in  Lending  Act — ^Discussion  of 
proposed  amendments  to  Regulation  Z 
concerning  the  Home  Ownership  and 
Equity  Protection  Act. 

Community  Reinvestment  Act — 
Discussion  of  topics  to  be  included  in 
the  2002  review  of  Regulation  BB  which 
implements  the  Community 
Reinvestment  Act. 

Home  Mortgage  Disclosure  Act — 
Discussion  of  the  proposed  changes  to 
Regulation  C  which  implements  the 
Home  Mortgage  Disclosure  Act. 

Committee  Reports — Council 
committees  will  report  on  their  work. 

Other  matters  previously  considered 
by  ftie  Council  or  initiated  by  Council 
members  also  may  be  discussed. 

Persons  wishing  to  submit  views  to 
the  Council  regarding  any  of  the  above 
topics  may  do  so  by  sending  written 
statements  to  Arm  Bistay,  Secretary  of 
the  Consumer  Advisory  Council, 
Division  of  Consumer  and  Community 
Affairs,  Board  of  Governors  of  the 


Federal  Reserve  System,  Washington, 
DC  20551.  Information  about  this 
meeting  may  be  obtained  from  Ms. 
Bistay,  202-452-6470. 

JenniiiBr  J.  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  01-13813  Filed  5-31-01;  8:45  am) 

BtLLMQ  COOe  ttlO-OI-P 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting;  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
June  6,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  begiiming  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  May  30.  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-13907  Filed  5-30-01;  11:19  am] 

BILUNO  CODE  6210-01-P 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission 
("FTC"  or  "Commission"). 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
will  be  submitted  to  the  Office  of 


Management  and  Budget  ("OMB")  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  ("PRA").  The  FTC  is 
seeking  public  comments  on  its 
proposal  to  extend  through  September 
30,  2004  the  current  PRA  clearance  for 
information  collection  requirements 
contained  in  its  Appliance  Labeling 
Rule  ("Rule"),  promulgated  pursuant  to 
the  Energy  Policy  and  Conservation  Act 
of  1975  ("EPCA").  The  clearance  expires 
on  September  30,  2001. 

DATES:  Comments  must  be  submitted  on 
or  before  July  31,  2001. 

ADDRESSES:  Send  written  comments  to: 
Secretary,  Federal  Trade  Commission. 
Room  H-159,  600  Pennsylvania  Ave., 
NW.,  Washington,  DC  20580.  All 
comments  should  be  identified  as 
responding  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  requirements  should  be 
addressed  to  Hampton  Newsome, 
Attorney,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement, 
Room  4616,  Federal  Trade  Commission, 
600  Pennsylvania  AVe.,  NW., 
Washington.  DC  20580  (202-326-2889). 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  "Collection  of 
information"  means  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c).  As 
required  by  section  3506(c)(2)(A)  of  the 
PRA,  the  FTC  is  providing  this 
opportunity  for  public  comment  before 
requesting  that  OMB  extend  the  existing 
paperwork  clearance  for  the  Rule  (OMB 
Contirol  Number  3084-0069). 

The  FTC  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 
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The  Appliance  Labeling  Rule  (16  CFR 
part  305)  establishes  testing,  reporting, 
recordkeeping,  and  labeling 
requirements  for  manufacturers  of  major 
household  appliances  (refrigerators, 
refrigerator-freezers,  freezers,  water 
heaters,  clothes  washers,  dishwashers, 
room  air  conditioners,  furnaces,  central 
air  conditioners,  heat  pumps,  pool 
heaters,  certain  lighting  products,  and 
certaio  plumbing  products).  The 
requirements  relate  specifically  to  the 
disclosure  of  information  relating  to 
energy  consumption  and  water  usage. 
The  Rule's  testing  and  disclosure 
requirements  enable  consiimers 
purchasing  appliances  to  compare  the 
energy  use  or  efficiency  of  competing 
models.  In  addition,  EPCA  and  the  Rule 
require  manufacturers  to  submit 
relevant  data  to  the  Commission 
regarding  energy  or  water  iisage  in 
connection  with  the  products  they 
manufact\ire.  The  Commission  uses  this 
data  to  compile  ranges  of  comparability 
for  covered  appliances  for  publication 
in  the  Federal  Register.  These 
submissions,  along  with  required 
records  for  testing  data,  may  also  be 
used  in  enforcement  actions  involving 
alleged  misstatements  on  labels  or  in 
advertisements. 

Burden  Statement 

Estimated  Annual  Hours  Burden: 
445,000  hours. 

The  estimated  hours  burden  imposed 
by  Section  324  of  EPCA  and  the 


Commission's  Ride  include  burdens  for 
testing  (338,292  hours);  reporting  (1,324 
hours);  recordkeeping  (767  hours); 
labeling  (101,333  hours);  and  retail 
catalog  disclosures  (2,550  hours).  The 
total  btirden  for  these  activities  is 
445,000  hours  (rounded  to  the  nearest 
thousand).  This  estimate  is  lower  than 
previous  estimates  because  of  revised 
assimiptions  regarding  the  number  of 
basic  models  subjected  to  FTC-required 
testing  each  year  (see  discussion  below). 

The  following  estimates  of  the  time 
needed  to  comply  with  the  requirements 
of  the  Ride  are  based  on  census  data, 
Department  of  Energy  figures  and 
estimates,  general  knowledge  of 
manufacturing  practices,  and  industry 
input  and  figures.  Because  compliance 
burden  falls  almost  entirely  on 
manufacturers  and  importers  (with  a  de 
minimis  burden  for  retailers),  burden 
estimates  are  calculated  on  the  basis  of 
the  number  of  domestic  manufacturers 
and/or  the  number  of  units  shipped 
domestically  in  the  various  product 
categories. 

A.  Testing 

Under  the  Rule,  manufacturers  of 
covered  products  must  test  each  basic 
model  they  produce  to  determine  energy 
usage  (or,  in  the  case  of  plumbing 
fixtures,  water  consumption).  The 
burden  imposed  by  this  requirement  is 
determined  by  the  number  of  basic 
models  produced,  the  average  number 


of  units  tested  per  model,  and  the  time 
required  to  conduct  the  applicable  test. 
Manufacturers  need  not  subject  each 
basic  model  to  testing  annually;  they 
must  retest  only  if  the  product  design  ' 
changes  in  such  a  way  as  to  affect 
energy  consumption.  Previously,  staff 
based  its  biu-den  estimate  on  the 
assumption  that  manufacturers 
generally  test  each  model  at  least  once 
a  year.  Staff  then  conservatively 
assumed  that  this  annual  testing  meant 
that  all  basic  models  were  either 
replaced  or  subject  to  design  changes 
during  the  year  that  necessitated  testing 
under  the  Rule.  Based  on  input  from 
industry  representatives  for  most 
manufacturer  categories,  however, 
staff's  now  believes  that  the  frequency 
with  which  models  are  tested  every  year 
ranges  roughly  between  10%  and  50% 
and  that  the  actual  percentage  of  basic 
models  tested  varies  by  appliance 
category.  In  addition,  it  is  likely  that 
only  a  small  portion  of  the  tests 
conducted  is  attributable  to  the  Rule's 
requirements.  Given  the  lack  of  specific 
data  on  this  point,  staff  will 
conservatively  assume  that  all  of  the 
tests  conducted  are  attributable  to  the 
Rule's  requirements  and  will  use  the 
high  end  of  the  range  noted  above. 
Accordingly,  the  bmden  estimates  are 
based  on  the  assumption  that  50%  of  all 
basic  models  are  tested  annually.  Thus, 
the  estimated  testing  burden  for  the 
various  categories  of  products  covered 
by  the  Rule  is  as  follows: 


Category  of  manufacturer 


Refrigerators,  Refrigerator-freezers,  and  Freezers 

Dishwashers 

Clotties  washers  

Water  heaters  

Room  air  (xmditioners 

Furnaces  ; 

Central  A/C  

Heat  pumps 

Pod  heaters 

Fluorescent  lamp  ballasts 

Lamp  products  

Plunibing  fixtures 

Plumt)ing  fittings 


Number  of 
basic  rTKXJels 


3,075 

393 

500 

650 

1,092 

1,900 

1,270 

903 

250 

975 

2,100 

1,700 

22.000 


Percentage  of 
models  tested 
(FTC  required) 


50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 
50 


Avg.  number 

of  units  tested 

per  model 


2 
2 
2 
2 
2 
2 
2 
2 
2 
4 
12 
2 
1 


Hours  per  unit 


4 

1 

2 

24 

8 

8 

24 

72 

12 

3 

14 

2 

.0833 


Total  annual 

testing  burden 

hours 


12.300 

393 

1,000 

15.600 

8,736 

15.200 

30,480 

65.016 

3.000 

5.850 

176,400 

3,400 

917 


338.292 


B.  Reporting 

Reporting  burden  estimates  are  based 
on  information  from  industry 
representatives.  Manufacturers  of  some 
products,  such  as  appliances  and  HVAC 
equipment  (furnaces,  boilers,  central  air 
conditioners  and  heat  pumps),  indicate 
that,  for  them,  the  reporting  burden  is 
best  measured  by  the  estimated  time 


required  to  report  on  each  model 
manufactured,  while  others,  such  as 
makers  of  fluorescent  lamp  ballasts  and 
lamp  products,  state  that  an  estimated 
number  of  annul  burden  hours  by 
manufacturer  is  a  more  meaningful  way 
to  measure.  The  figures  below  reflect 
these  different  methodologies  as  well  as 
the  varied  burden  hour  estimates 
provided  by  manufacturers  pf  the 


different  product  categories  that  use  the 
latter  methodology. 

Appliances,  HVAC  Appliances,  HVAC 
Equipment,  and  Pool  Heaters 

Staff  estimates  that  the  average 
reporting  burden  for  these 
manufacturers  is  approximately  two 
minutes  per  basic  model.  Based  on  this 
estimate,  multiplied  by  a  total  of  10,033 
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basic  models  of  these  products,  the 
annual  reporting  burden  for  the 
airplane,  HVAC  equipment,  and  pool 
heater  industry  is  an  estimated  334 
hours  (2  minutes  x  10,033  models  +  60 
minutes  per  hour). 


Fluorescent  Lamp  Ballasts.  Lamp 
Products,  and  Plumbing  Projects 

The  total  annual  reporting  burden  for 
manufacturers  of  fluorescent  lamp 
ballasts,  lamp  products,  and  plumbing 


products  is  based  on  the  estimated 
average  annual  burden  for  each  category 
of  manufacturers,  multiplied  by  the 
number  of  manufecturers  in  each 
respective  category,  as  shown  below: 


Category  of  manufacturer 


Annual  burden 

hours  per 
manufacturer 


Number  of 
manufacturers 


Total  annual 
reporting  bur- 
den hours 


Fluorescent  lamp  ballasts 

Lamp  products  

Plumbing  products 


6 

15 

1 


ao 
so 

120 


120 
750 
120 


Total  Reporting  Burden  Hours:  The 
'  total  reporting  burden  for  industries 
covered  by  the  Rule  is  1.324  hours 
annually  (334-«-120-«-750+120). 

C.  Recordkeeping 

EPCA  and  the  Appliance  Labeling 
Rule  require  manufacturers  to  keep 
records  of  the  test  data  generated  in 
performing  the  tests  to  derive 
information  included  on  labels  and 
required  by  the  Rule.  As  with  reporting, 
burden  is  calculated  by  number  of 
models  for  appliances,  HVAC 
equipment,  and  pool  heaters,  and  by 
number  of  manufacturers  for  fluorescent 


lamp  ballasts,  lamp  products,  and 
plumbing  products. 

Appliances.  HVAC  Equipment,  and  Pool 
Heaters 

The  recordkeeping  burden  for 
manufacturers  of  appliances,  HVAC 
equipment,  and  pool  heaters  varies 
directly  with  the  number  of  tests 
performed.  Staff  estimates  total 
recordkeeping  burden  to  be 
approximately  167  hours  for  these 
manufacturers,  based  on  an  estimated 
average  of  one  minute  per  record  stored 
(whether  in  electronic  or  paper  format), 
multiplied  by  10,033  tests  performed 


annually  (1  x  10,033  ■*■  60  minutes  pw 
hour).* 

Fluorescent  Lamp  Ballasts.  Lamp 
Products,  and  Plumbing  Products 

The  total  annual  recordkeeping 
burden  for  manufacturers  of  fluorescent 
lamp  ballasts,  lamp  products,  and 
plumbing  products  is  based  on  the 
estimated  average  annual  burden  for 
each  category  of  manufacturers  (derived 
frt>m  industry  sources),  multiplied  by 
the  number  of  manufacturers  in  each 
respective  category,  as  shown  below: 


Category  of  manufacturer 


Annual  burden 

hours  per 
manufacturer 


Number  of 
manufacturers 


Total  annual 
recordkeeping 
txirden  hours 


Fluorescent  lamp  ballasts 

Lamp  products 

Plumbing  products 


2 
10 

.5 


20 
SO 

120 


40 
500 

60 


Total  Recordkeeping  Burden  Hours: 
The  total  recordkeeping  burden  for 
industries  covered  by  the  Rule  is  767 
hours  annually  (167-t-40-t-500+60). 

D.  Labeling 

EPCA  and  the  Rule  require  that 
manufacturers  of  covered  products 
provide  certain  information  to 
consumers,  through  labels,  fact  sheets, 
or  permanent  markings  on  the  products. 
The  burden  imposed  by  this 
requirement  consists  of  (1)  the  time 
needed  to  prepare  the  information  to  be 
provided,  and  (2)  the  time  needed  to 
provide  it,  in  whatever  form,  with  the 
products.  The  applicable  burden  for 
each  category  of  products  is  described 
below: 

Appliances,  HVAC  Equipment,  and  Pool 
Heaters 

EPCA  and  the  Rule  specify  the 
content,  format,  and  specifications  for 


the  required  labels,  so  manufacturers      ^ 
need  only  add  the  energy  consumption 
figures  derived  from  testing.  In  addition, 
most  larger  companies  use  automation 
to  generate  labels,  and  the  labels  do  not 
change  from  year  to  year.  Given  these 
considerations,  staff  estimate  that  the 
time  to  prepare  labels  for  appliances, 
HVAC  equipment,  and  pool  heaters  is 
no  more  than  four  minutes  per  basic 
model.  Thus,  for  appliances,  HVAC 
equipment,  and  pool  heaters,  the 
approximate  annual  drafting  burden 
involved  in  labeling  is  669  hours  per 
year  [10,033  (all  basic  models)  x  four 
minutes  (drafting  time  per  basic  model) 
-^  60  (minutes  per  hour)]. 

Industry  representatives  and  trade 
associations  have  estimated  that  it  takes 
between  4  and  8  seconds  to  affix  each 
label  to  each  product.  Based  on  an 
average  of  six  seconds  per  unit,  the 
annual  burden  for  affixing  labels  to 


appliances,  HVAC  equipment,  and  pool 
heaters  is  83,522  hours  [six  (seconds)  x 
50,113,098  (the  number  of  total 
products  shipped  in  2000)  divided  by 
3,600  (seconds  per  hour)]. 

The  Rule  also  requires  that  HVAC 
equipment  manufacturers  disclose 
energy  usage  information  on  a  separate 
fact  sheet  or  in  an  approved  industry- 
prepared  directory  of  products.  Staff  has 
estimated  the  preparation  of  these  fact 
sheets  requires  approximately  30 
minutes  per  basic  model.  Manufacturers 
producing  at  least  95  percent  of  the 
affected  equipment,  however,  are 
members  of  trade  associations^  that 
produce  approved  directories  (in 
connection  with  their  certification 
programs  independent  of  the  Rule)  that 
satisfy  the  fact  sheet  requirement.  Thus, 
the  drafting  burden  for  fact  sheets  for 
HVAC  equipment  is  approximately  102 
hours  annually  [4,073  (all  basic  models) 


■  The  amount  of  annual  tests  performed  is  derived 
by  multiplying  the  number  of  basic  models  within 
the  relevant  product  categories  by  the  average 
number  of  units  tested  per  model  within  each 


category  (the  underlying  information  may  be  drawn 
&om  the  table  in  Section  A.). 

^  These  associations  include  the  Air-Conditioning 
and  Refrigeration  Institute,  the  Gas  Appliance 


Manufacturers  Association,  and  the  Hydronics 
Institute. 
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X  .5  hours  X  .05  (proportion  of 
equipment  for  which  fact  sheets  are 
required)). 

The  Rule  allows  manufacturers  to 
prepare  a  directory  containing  fact  sheet 
information  for  each  retail 
establishment  as  long  as  there  is  a  fact 
sheet  for  each  basic  model  sold. 
Assiuning  that  six  HVAC  manufacturers 
(i.e.,  approximately  5%  of  HVAC 
manufactxvers),  produce  fact  sheets 
instead  of  having  required  information 
shown  in  industry  directories,  and  each 
spends  approximately  IB  hours  per  year 
distributing  the  fact  sheets  to  retailers 
and  in  response  to  occasional  consimier 
requests,  the  total  time  attributable  to 
this  activity  would  also  be 
approximately  96  hours. 

The  total  annual  labeling  burden  for 
appliances,  HVAC  equipment,  and  pool 
heaters  is  668  hours  for  preparation  plus 
83.522  hours  for  affixing,  or  84,191 
hours.  The  total  annual  fact  sheet 
burden  is  102  hours  for  preparation  and 
96  hours  for  distribution,  or  198  hours. 
The  total  annual  burden  for  labels  and 
fact  sheets  for  the  appliance,  HVAC,  and 
pool  heater  industries  is,  therefore, 
estimated  to  be  84,389  hours  (84,191  + 
198). 

Fluorescent  Lamp  Ballasts 

The  statute  and  the  Rule  require  that 
labels  for  fluorescent  lamp  ballasts 
contain  an  "E"  within  a  circle.  Since 
manufacturers  label  these  ballasts  in  the 
ordinary  course  of  business,  the  only 
impact  of  the  Rule  is  to  require 
manufacturers  to  reformat  their  labels  to 
include  the  "E"  symbol.  Thus,  the 
burden  imposed  by  the  Rule  for  labeling 
fluorescent  lamp  ballasts  is  minimal. 

Lamp  Products 

The  biu-den  attributable  to  labeling 
lamp  products  is  also  minimal,  for 
similar  reasons.  The  Rule  requires 
certain  disclosures  on  packaging  for 
lamp  products.  Since  manufacturers 
were  already  disclosing  the  substantive 
information  required  under  the  Rule 
prior  to  its  implementation,  the 
practical  effect  of  the  Rule  was  to 
require  that  manufactvu^rs  redesign 
packaging  materials  to  ensure  they 
include  the  disclosures  in  the  manner 
aiid  form  prescribed  by  the  Rule. 
Because  this  effort  is  now  complete, 
there  is  no  ongoing  labeling  biuden 
imposed  by  the  Rule  for  lamp  products. 


Plumbing  Products 

The  statute  and  the  Rule  require  that 
manufacturers  disclose  the  water  flow 
rale  for  plumbing  fixtures. 
Manufactiu^rs  may  accomplish  this 
disclosure  by  attaching  a  label  to  the 
product,  through  permanent  markings 
imprinted  on  the  product  as  part  of  the 
manufacturing  process,  or  by  including 
the  required  information  on  packaging 
material  for  the  product.  While  some 
methods  might  impose  little  or  no 
additional  incremental  time  burden  and 
cost  on  the  manufactiirer,  other  methods 
(such  as  affixing  labels)  could.  Thus, 
staff  estimate  of  an  overall  blended 
average  burden  associated  with  this 
disclosure  requirement  of  one  second 
per  imit  sold.  Staff  also  estimate  that 
there  are  approximately  9,000,000 
covered  fixtures  and  52,000,000  fittings 
sold  annually  in  the  country.  Therefore, 
the  estimated  annual  burden  to  label 
plumbing  products  is  16,944  hours 
[61,000,000  (units)  x  1  (seconds)  +  3,600 
(seconds  per  hour)]. 

Total  Burden  for  Labeling:  The  total 
labeling  burden  for  all  industries 
covered  by  the  Rule  is  101,333  hours 
(84,389  +  16,944)  annually. 

E.  Retail  Sales  Catalogs  Disclosures 

The  Rule  requires  that  sellers  offering 
covered  products  through  retail  sales 
catalogs  (i.e.,  those  publications  from 
which  a  consiuner  can  actually  order 
merchandise]  disclose  in  the  catalog 
energy  (or  water)  consumption  for  each 
covered  product.  Because  this 
information  is  supplied  by  the  product 
manufacturers,  the  burden  of  the  retailer 
consists  of  incorporating  the 
information  into  the  catalog 
presentation. 

In  the  past,  staff  has  estimated  that 
there  are  100  sellers  who  offer  covered 
products  through  paper  retail  catalogs. 
While  the  Rule  initially  imposed  a 
burden  on  catalog  sellers  by  requiring 
that  they  draft  disclosures  and 
incorporate  them  into  the  layouts  of 
their  catalogs,  paper  catalog  sellers  now 
have  substantial  experience  with  the 
Rule  and  its  requirements.  Energy  and 
water  consumption  information  has 
obvious  relevance  to  consumers,  so 
sellers  are  likely  to  disclose  much  of  the 
required  information  with  or  without 
the  Rule.  Accordingly,  given  the  small 
number  of  catalog  sellers,  their 
experience  with  incorporating  energy 
and  water  consiunption  data  into  their 
catalogs,  and  the  likelihood  that  many 


of  the  required  disclosures  would  be 
made  in  the  ordinary  course  of  business, 
staff  believe  that  any  incremental 
burden  the  Rule  imposes  on  these  paper 
catalog  sellers  would  be  minimal. 

Staff  estimates  that  there  are  an 
additional  150  new  online  sellers  of 
covered  products  who  are  subject  to  the 
Rule's  catalog  disclosiu^  requirements. 
Many  of  these  sellers  may  not  have  the 
experience  the  paper  catalog  sellers 
have  in  incorporating  energy  and  water 
consumption  data  into  their  catalogs. 
Staff  estimates  that  these  online  sellers 
each  require  approximately  1 7  hours  per 
year  to  incorporate  the  data  into  their 
online  catalogs.  This  estimate  is  based 
on  the  assumption  that  entry  of  the 
required  information  takes  1  minute  per 
covered  product  and  an  assumption  that 
the  average  online  catalog  contains 
approximately  1 ,000  covered  products 
(based  on  a  sampling  of  websites  of 
affected  retailers).  Given  that  there  is  a 
great  variety  among  sellers  in  the 
volume  of  products  they  offer  online,  it 
is  very  difficult  to  estimate  such  volume 
with  precision.  In  addition,  this  analysis 
assiunes  that  information  for  all  1,000 
products  is  entered  into  the  catalog. 
This  is  a  conservative  assumption 
because  the  number  of  incremental 
additions  to  the  catalog  from  year  to 
year  is  likely  to  be  much  lower  after 
initial  start-up  efforts  have  been 
completed.  The  total  catalog  disclosure 
burden  for  all  industries  covered  by  the 
rule  is  2,550  hours  (150  sellers  x  17 
hours  annually). 

Estimated  Annual  Cost  Burden: 
($7,826,750  in  labor  costs  and 
$3,519,422  in  capital  or  other  non-labor 
costs. 

Labor  Costs:  Staff  derived  labor  costs 
by  applying  appropriate  estimated 
hoiurly  cost  figures  to  the  burden  hours 
described  above.  In  calculating  the  cost 
figures,  staff  assimies  that  test 
procedures  are  conducted  by  skilled 
technical  personnel  at  an  hourly  rate  of 
$20.00,  and  that  recordkeeping  and 
reporting,  and  labeling,  marking,  and 
preparation  of  fact  sheets,  generally  are 
performed  by  clerical  personnel  at  an 
hourly  rate  of  $10.00. 

Based  on  the  above  estimates  and 
assumptions,  the  total  annual  labor 
costs  for  the  five  different  catagories  of 
burden  imder  the  rule,  applied  to  all  the 
products  covered  by  it,  is  $7,827,000 
(rounded  to  the  nearest  thousand], 
derived  as  follows: 


Activity 


Testing  .... 
Reporting 


Burden  hours 
per  year 


338,292 
1,324 


Wage  category  hourly  rate 


Skilled  cler1cal/$20 
Clerical/$10 


Total  annual 
labor  cost 


$6,765,840 
13,240 
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Activity 


Recordkeeping 

Labeling,  marking,  and  fact  sheet  preparation 
Catalog  disclosures  


Burden  hours 
per  year 


934 

101,333 

2.550 


Wage  category  hourly  rate 
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Clerical/Si  0  .. 
Clerical/SIO  .. 
Clehcal/SIO  .'. 


Total  annual 
labor  cost 


9  340 

1,013!330 

25.500 


7,a27,250 


Capital  or  Other  Non-Labor  Costs: 
$3,519,000  (rounded),  determined  as 
follows: 

Staff  has  examined  the  five  distinct 
burdens  imposed  by  EPCA  through  the 
Rule-testing,  reporting,  recordkeeping, 
labeling,  and  retail  catalog  disclosiu^s — 
as  they  affect  the  1 1  groups  of  products 
that  the  nde  covers.  Staff  has  concluded 
that  there  are  no  current  start-up  costs 
associated  with  the  rule.  Manufacturers 
have  in  place  the  capital  equipment 
necessary — especially  equipment  to 
measure  energy  and/or  water  usage — to 
comply  with  the  rule. 

Under  this  analysis,  testing, 
recordkeeping,  and  retail  catalog 
disclosiu^s  are  activities  that  incur  no 
capital  or  other  non-labor  costs.  As 
mentioned  above,  testing  has  been 
performed  in  these  industries  in  the 
normal  course  of  business  for  many 
years  as  has  the  associated 
recordkeeping.  The  same  is  so  for 
regarding  compliance  applicable  to  the 
requirements  for  paper  catalogs. 
Manufacturers  and  retailers  who  make 
required  disclosures  in  catalogs  already 
are  producing  catalogs  in  the  ordinary 
course  of  their  businesses;  accordingly, 
capital  cost  associated  with  such 
disclosure  would  be  minimal  or  nil. 
Staff  recognizes  that  there  may  be  initial 
costs  associated  with  posting  online 
disclosiure,  and  it  invites  further 
conunent  to  reasonably  quantify  such 
costs. 

Manufacturers  that  submit  required 
reports  to  the  Commission  directly 
(rather  than  through  trade  associations) 
incur  some  nominal  costs  for  paper  and 
postage^  Staff  estimates  that  these  costs 
do  not  exceed  $2,500.  Manufacturers 
must  also  incur  the  cost  of  procuring 
labels  and  fact  sheets  used  in 
compliance  with  the  rule.  Based  on 
estimates  of  50,113,098  units  shipped 
and  128,650  fact  sheets  prepared,^  at  an 


^The  units  shipped  total  is  based  on  combined 
actual  or  estimated  industry  figures  for  calendar 
year  2000  across  all  of  the  product  categories, 
except  for  fluorescent  lamp  ballasts,  lamp  products, 
and  plumbing  fixtures.  Staff  has  determined  that, 
for  those  product  categories,  there  are  little  or  no 
costs  associated  with  the  labeling  requirements.  The 
fact  sheet  estimation  is  based  on  the  previously 
noted  assumption  that  five  percent  of  HVAC 
manufecturers  produce  fact  sheets  on  their  own. 
Based  on  total  HVAC  uniu  shipped  (10.291 .965), 
five  percent  amounts  to  514,598  HVAC  units. 


average  cost  of  seven  cents  for  each 
label  or  fact  sheet,  the  total  (roimded — 
labeling  cost  is  $3,516,922. 

John  O.  Grubert. 

Acting  General  Counsel. 

[FR  Doc.  01-13707  Filed  5-31-01:  8:45  am] 

BiLUNo  cooE  tno-o^-^» 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Request  for  Nominations  of  Members 
to  ttM  Advisory  Committee  on  Blood 
Safety  and  Availability 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Announcement  of  request  for 
membership  nominations. 

SUMMARY:  The  Office  of  the  Secretary 
requests  nomination  of  individuals  to 
serve  on  the  Advisory  Committee  on 
Blood  Safety  and  Availability  in 
accordance  with  its  charter. 
Appointments  will  be  made  for  a  term 
of  four  years.  Individuals  nominated 
after  June  1,  2000  will  remain  under 
consideration  for  these  appointments. 
DATES:  All  nominations'must  be 
received  at  the  address  below  no  later 
than  4  p.m.  EDT  August  31 ,  2001 . 
ADDRESSES:  All  nominations  shall  be 
submitted  to  Stephen  D.  Nightingale, 
M.D..  Executive  Secretary.  Advisory 
Committee  on  Blood  Safety  and 
Availability,  Office  of  Public  Health  and 
Science,  Department  of  Health  and 
Human  Services,  200  Independence 
Ave.,  SW.,  Washington,  DC  20201. 
Phone  (202)  690-5560. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  D.  Nightingale,  M.D.,  Executive 
Secretary.  Advisory  Committee  on 
Blood  Safety  and  Availability,  Office  of 
Public  Health  and  Science,  Department 
of  Health  and  Human  Services,  Room 
736-E,  200  Independence  Ave.,  SW., 
Washington,  DC  20201.  Phone  (202) 
690-5560. 

Nominations:  In  accordance  with  the 
charter  of  the  Committee,  persons 


Because  manufacturers  generally  list  more  than  one 
unit  on  a  fact  sheet,  staff  has  estimated  that 
manufacturers  independently  preparing  them  will 
use  one  sheet  for  every  four  of  these  514,598  units. 
Thus,  staff  estimates  that  HVAC  manufacturers 
produce  approximately  128,650  bet  sheets. 


nominated  for  membership  should  be 
from  among  authorities  knowledgeable 
in  blood  banking,  transfusion  medicine, 
bioethics  and/or  related  disciplines. 
Members  shall  be  selected  from  State 
and  local  organizations,  blood  and 
blood  products  industry  including 
manufacturers  and  distributors, 
advocacy  groups,  consumer  advocates, 
provider  organizations,  academic 
researchers,  ethicists,  private 
physicians,  scientists,  consumer 
advocates,  legal  organizations  and  from 
among  communities  of  persons  who  are 
frequent  recipients  of  blood  and  blood 
products. 

Information  Required:  Each 
nomination  shall  consist  of  a  package 
that,  at  a  minimum,  includes: 

A.  The  name,  return  address,  daytime 
telephone  number  and  affiliation(s)  of 
the  individual  being  nominated,  the 
basis  for  the  individual's  nomination, 
the  category  for  which  the  individual  is 
nominated,  and  a  statement  bearing  an 
original  signature  of  the  nominated 
individual  that  he  or  she  is  willing  to 
serve  as  a  member  of  the  committee; 

B.  The  name,  return  address,  daytime 
telephone  number  at  which  the 
nominator  may  be  contacted. 
Organizational  nominators  must 
identify  a  principal  contact  person  in 
addition  to  the  contact  person  in 
addition  to  the  contact  information;  and 

C.  A  copy  of  the  nominee's 
curriculum  vitae. 

The  Department  of  Health  and  Human 
Services  has  a  strong  interest  in 
ensuring  that  women,  minority  groups, 
and  physically  challenged  individusils 
are  adequately  represented  on  the 
Committee  and,  therefore,  encourages 
nomination  of  qualified  candidates  from 
these  groups.  The  Department  also 
encourages  geographic  diversity  in  the 
composition  of  the  Committee. 

Individuals  should  feel  free  to 
nominate  themselves.  All  nomination 
information  for  a  nominee  must  be 
provided  in  a  complete  single  package. 
Incomplete  nominations  will  not  be 
processed.  Nomination  materials  must 
bear  original  signatures,  and  facsimile 
transmission  or  copies  are  not 
acceptable. 
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Dated:  May  21.  2001. 
Stephen  D.  Nightingale, 

Executive  Secretary,  Advisory  Committee  on 
Blood  Safety  and  Availability. 
[FR  Doc.  01-13745  Filed  5-31-01;  8:45  am] 
BUJNQ  CODE  41S0-28-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Healtli  and  Science 

Announcement  of  Availability  of  Funds 
for  Research  in  Family  Planning 
Service  Delivery  Improvement 

agency:  Office  of  Population  Affairs, 
OPHS.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Population 
Affairs  (OPA)  requests  applications  for 
family  planning  service  delivery 
improvement  research  grants. 
Applications  should  address  Title  X 
Family  Planning  Program  priorities  in 
two  general  areas:  (1)  Providing  family 
planning  and  reproductive  health 
services  to  undeserved  populations;  and 
(2)  assessing  the  impact  of  increasing 
costs  on  the  delivery  of  femily  planning 
and  reproductive  health  services. 
DATES:  The  closing  date  for  this  grant 
announcement  is  July  26,  2001. 
Applications  will  be  considered  as 
meeting  the  deadline  date  if  they  are:  (1) 
Received  on  or  before  the  deadline  date 
or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  to  be 
considered  during  the  competitive 
review  process.  A  legible  date  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  Applications  which  do  not 
conform  to  requirements  of  this 
announcement  will  be  accepted  for 
review.  Applicants  will  be  so  notified 
and  the  applications  wUl  be  returned. 
ADDRESSES:  Application  kits  may  be 
obtained  from  the  Office  of  Population 
Affairs,  Office  of  Grants  Management, 
4350  East-West  Highway,  Suite  200, 
Bethesda,  MD  20814.  Application  kits 
may  also  be  downloaded  firom  the  OPA 
web  site  at  http://www.hhs.gov/opa  or 
requests  may  be  fexed  to  (301)  594- 
5980.  To  facilitate  the  handling  of 
written  requests,  please  include:  name, 
title,  organization,  mailing  address, 
telephone  number  and  e-mail  address. 
All  completed  applications  must  be 
submitted  to  the  Office  of  Grants 
Management  at  the  above  mailing 
address.  Please  label  the  application 
envelope:  "Attention:  Family  Plaiming 
Research." 


FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  specific  research  issues: 
Eugenia  Eckard,  Office  of  Population 
Affairs,  (301)  594-6534.  For  questions 
about  the  technical  preparation  of  the 
grant  application:  AJidiea  Brandon, 
Gnmts  Management  Officer,  (301)  594- 
4012. 

SUPPt-EMENTARY  INFORMATION:  Title  X  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300a-2)  authorizes  the  Secretary  of 
Health  and  Human  Services  to  award 
grants  and  enter  into  contracts  with 
public  agencies  or  private  nonprofit 
entities  to  provide  research  in 
behavioral  and  program  implementation 
fields  related  to  family  planning. 
(Catalogue  of  Federal  Domestic 
Assistance  No.  93.974.)  This  research 
program  is  not  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372  and  45  CFR 
100. 

It  is  the  policy  of  OPA  that  women 
and  members  of  minority  groups  and 
their  subpopulations  be  included  in  all 
OPA  supported  research  projects 
involving  human  subjects,  imless  a  clear 
and  compelling  rationale  and 
justification  are  provided  indicating  that 
inclusion  is  inappropriate  with  respect 
to  the  health  of  the  subject  or  the 
purpose  of  the  research. 

All  investigators  proposing  research 
involving  human  subject  should  read 
the  updated  "NIH  Guidelines  for 
Inclusion  of  Women  and  Minorities  as 
Subjects  in  Clinical  Research", 
published  in  the  NIH  Guide  for  Grants 
and  Contracts  on  August  2,  2000  and 
available  at:  http://grants.nih.gov/ 
grants/funding/womenmin/ 
guidelinesupdate.btm. 

In  the  interest  of  making  data 
available  to  others,  copies  of  data  sets 
and  accompanying  documentation 
produced  with  funds  granted  trough  this 
announcement  will  be  deposited  with  a 
public  use  data  achieve  or  with  the 
OPA.  The  cost  of  making  such  data 
available  should  be  budgeted  in  the 
proposal. 

Applications  should  address  how 
findings  fi-om  the  proposed  study  will 
have  general  applicability  to  the 
improvement  of  the  delivery  of  family 
planning  services,  and  a  plan  must  be 
presented  on  how  information  from  the 
research  findings  will  be  disseminated. 

Healthy  People  2010:  The  OPA  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2010,"  a 
PHS-led  national  activity  for  setting 
priority  areas.  This  Request  for 
Applications  (RFA)  is  related  to  one  or 
more  of  the  priority  areas,  in  particidar 
the  focus  area  on  family  planning. 


Potential  applicants  may  obtain 
"Healthy  People  2010"  at  http:// 
www.health.gov/healthypeople. 

Research  Goals  and  Scope:  The 
primary  purpose  of  the  Title  X  Family 
Planning  Program  is  to  provide  family 
planning  and  reproductive  health 
services  to  all  persons  desiring  them.  To 
that  end,  the  program  is  guided  by  a  set 
of  priorities:  maintain  a  high  level  of 
quality  in  the  family  planning  and 
reproductive  health  services  delivered; 
ensure  comprehensiveness  in  the  range 
of  services  offered,  and;  increase  access 
to  services  through  partnerships  with 
other  public  health  providers  and 
community-based  organizations,  as  well 
as  outreach  to  underserved  populations. 
This  RFA  invites  proposals  for  applied 
research  to  address  these  priorities  in 
two  general  areas:  (1)  Providing  family 
planning  and  reproductive  health 
services  to  underserved  populations; 
and  (2)  assessing  the  impact  of 
increasing  costs  on  the  delivery  of 
femily  plaiming  and  reproductive  health 
services. 

Underserved  Populations 

It  has  been  demonstrated  that  access 
to  family  planning  and  reproductive 
health  services  has  a  positive  impact  on 
reducing  the  incidence  of  sexually 
transmitted  diseases  (STD)/HIV 
infection,  unintended  pregnancy, 
abortion,  maternal  and  infant  morbidity 
and  mortality,  and  diseases  of  the 
reproductive  system.  The  Title  X  Family 
Planning  Program  was  established  in 
1970  to  facilitate  such  access  by  offering 
a  broad  range  and  family  planning  and 
reproductive  health  services-at  low  or 
no  cost,  on  a  volimtary  and  confidential 
basis,  and  without  regard  to  race, 
national  origin,  age,  gender,  or 
disability. 

The  Title  X  program  currently  serves 
approximately  4.5  million  persons 
annually  and  service  data  indicate  the 
program  is  meeting  its  mandate  of 
providing  family  planning  and 
reproductive  health  services  to  many  of 
those  in  need.  For  example,  a  major 
barrier  to  receiving  health  care  is  its 
cost.  Title  X  regulations  specify  that 
priority  in  the  provision  of  services  be 
given  to  persons  from  low  income 
families  and,  in  1999,  83  percent  of  Title 
X  clients  had  family  incomes  at  or 
below  150  percent  of  the  poverty  level. 
There  are,  however,  factors  other  than 
low  income  that  can  have  a  negative 
impact  on  the  ability  of  come 
populations  to  obtain  family  plaiming 
and  reproductive  health  services.  Of 
particular  concern  are  the  social, 
cultural,  physical,  and  language  barriers 
that  may  hinder  access  for  certain 
populations  subgroups.  These  factors 
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must  be  better  imderstood  and 
addressed,  and  protocols  to  meet  the 
unique  service  delivery  requirements  of 
affected  populations  need  to  be 
developed  and  tested. 

Under  this  announcement,  funds  are 
available  for  research,  directly 
applicable  to  service  provision,  on  one 
or  more  of  the  following  underserved 
populations:  Homeless  persons,  migrant 
workers,  recent  immigrants,  substance 
abusers,  disabled  persons,  and  males. 
Proposals  must  demonstrate  a  well 
developed  imderstanding  of  the  family 
planning  and  reproductive  health  needs 
of  the  target  population(s)  chosen. 
Relevant  areas  of  inquiry  include,  but 
are  not  limited  to:  Client  behavior — 
when  and  why  they  do  or  do  not  seek 
services;  physical  or  location  barriers 
which  may  inhibit  client  access;  the 
implications  of  clinic  personnel 
knowledge,  attitudes  and  behavior  on 
client  access;  providing  services  in 
nontraditional  settings;  the  development 
and  testing  of  outreach  and 
communication  strategies,  and;  the 
development  and  testing  of  information 
and  education  materials  specifically 
targeting  underserved  populations. 

Increasing  Costs 

Even  as  the  Title  X  Family  Planning 
Program  works  to  provide  outreach  and 
services  to  underserved  populations, 
increasing  costs  are  having  an  impact  on 
the  program's  ability  to  medntain  the 
level  and  quality  of  the  services  it 
provides  to  currently  enrolled  clients. 
Inflationary  pressures  are  easily 
quantified;  for  example,  during  the  past 
decade,  the  medical  care  component  of 
the  Consumer  Price  Index  (CPI) 
increased  at  an  average  annual  rate  of 
5.1  percent,  compared  with  an  average 
annual  increase  of  2.7  percent  in  the 
overall  CPI.  What  are  not  as  easily 
quantified  are  the  cost  increases 
incurred  by  technology  advances, 
changes  in  the  population  served  and 
the  mix  of  services  they  require,  and 
maintaining  adequate  clinic  staffing  in 
terms  of  both  number  and  qualification. 

A  fundamented  charge  to  the  Title  X 
program  is  to  ensure  contraceptive 
choice;  program  regulations  and 
guidelines  require  that  a  full  range  of 
contraceptive  methods  and  related 
counseling  be  available  to  clients. 
Hormonal  methods  of  contraception  are 
highly  effective  and  nearly  three- 
quarters  of  Title  X  clients  choose  them. 
They  are  also  costly,  particularly  in  the 
case  of  implants  and  injectables.  Other 
contraceptive  methods,  such  as  the 
diaphragm  or  natural  family  planning, 
while  not  costly  in  terms  of  supplies,  do 
require  extensive  instruction  and 
counseling — which  are  costly. 


Similarly,  screening  for  STDs,  cancers 
and  other  diseases  of  the  reproductive 
system  are  core  Title  X  services  and  an 
integral  element  in  maintaining  high 
standards  of  care  and 
comprehensiveness  of  services.  There 
are  new  diagnostic  technologies 
available  that  have  the  potential  to 
better  manage  diagnoses  and  reduce  the 
need  for  invasive  procedures;  they  are 
often  significantly  more  expensive  than 
the  traditional  technologies. 

The  true  cost  of  providing  services  is, 
however,  more  complicated  than  the 
cost  of  a  contraceptive  method  or  a 
diagnostic  test  multiplied  by  the 
number  of  persons  receiving  the  service. 
Who  is  receiving  services  would  also 
have  an  impact  on  cost.  For  example, 
the  reported  influx  of  uninsured  or 
imderinsured  clients  into  the  Title  X 
system  has  implications  for  the  type  and 
quantity  of  services  required,  as  well  as 
for  provider  revenue.  Efforts  to  reach 
imderserved,  and  often  hard-to-serve, 
populations  could  have  similar  effects. 
Demands  for  increased  staff  time  spent 
providing  counseling  as  well  as  clinical 
services  are  another  consideration,  as 
are  increases  in  personnel  costs  as  State 
requirements  for  masters  degree  level 
nurse  practitioners  are  implemented. 

Under  this  annoimcement,  funds  are 
available  for  research  on  the  complex 
interplay  of  factors  that  contribute  to  the 
increasing  costs  of  providing  family 
planning  and  reproductive  health 
services  and  to  document  and  assess  the 
extent  and  impact  of  such  increases.  It 
is  preferable  that  analyses  address 
change  over  time  rather  than  one  single 
point  in  time.  Relevant  areas  of  inquiry 
include,  but  are  not  limited  to:  the 
increasing  cost  of  providing  specific 
contraceptive  methods,  including  the 
actual  cost  of  the  method(s),  shifts  in 
demand  for  the  method(s),  and  staff 
level  and  time  required;  the  cost  of 
using  advanced  diagnostic  technologies, 
including  the  actual  cost  of  the 
technology,  staff  level  and  time 
required,  and  the  long  range  cost 
implications — to  the  provider — of 
adopting  the  technology;  the  cost  of 
providing  services  to  underserved 
populations(s),  including  outreach 
efforts  and  the  specific  mix  of  services 
required;  the  costs  involved  in 
recruiting  and  retaining  adequate 
numbers  of  qualified  clinical  and 
nonclinical  staff,  and;  factors  affecting 
provider  revenue,  including  increases  in 
the  number  of  clients  requiring 
subsidized  services,  changes  in  third 
party  reimbursement  to  providers,  and 
shifts  in  Federal,  state,  and  local 
funding  sources. 

Eligible  applicants:  Any  public  or 
private  nonprofit  entity  is  eligible  to 


apply  for  a  grant  under  this 
announcement. 

Funds  Available:  The  OPA  intends  to 
make  available  approximately 
$1,000,000  in  Fiscal  Year  (FY)  2001  to 
support  an  estimated  three  to  four  new 
research  grants,  each  in  the  range  of 
$150,000  to  $250,000.  Grants  will  be 
funded  in  annual  increments  (budget 
periods)  and  may  be  funded  for  a  project 
period  of  up  to  two  years.  A  match  will 
not  be  required.  Funding  for  the  second 
approved  budget  period  is  contingent 
upon  the  availability  of  funds, 
satisfactory'  progress  on  the  project,  and 
adequate  stewardship  of  federal  funds. 
Fimding  decisions  can  be  expected  by 
September  30,  2001. 

Review  Procedures  and  Criteria: 
Applications  in  response  to  this 
solicitation  will  be  reviewed  and  scored, 
in  competition  with  other  submitted 
applications,  by  an  independent  review 
panel.  Review  criteria  include: 

1 .  Potential  usefulness.  How  the 
results  of  the  proposed  research  project 
are  expected  to  advance  knowledge  in 
the  field  of  family  planning  and 
reproductive  health  service  delivery 
with  respect  to  imderserved  populations 
or  assessing  the  extent  and  impact  of 
increasing  costs.  (30  points) 

2.  Quality  and  soundness  of  research 
design.  The  strength  and 
appropriateness  of  the  conceptual 
framework  underlying  the  project,  as 
well  as  the  methodology  and  analytic 
strategies  proposed.  (30  points) 

3.  Qualifications  of  personnel  and 
organizational  capacity.  The 
qualifications  of  project  personnel  for 
conducting  the  proposed  research  as 
evidenced  by  professional  training  and 
experience.  Principal  investigator  and 
staff  time  commitments  will  also  be 
considered,  as  will  the  capacity  of  the 
organization  to  provide  necessary 
infrastructure  and  support.  (20  points) 

4.  Adequacy  of  work  plan  and  budget. 
The  reasonableness  and  sufficiency  of 
the  work  plan  and  budget  to  ensure 
timely  implementation  and  completion 
of  the  proposed  research.  (20  points) 

Final  grant  award  decisions  will  be 
made  by  the  Deputy  Assistant  Secretary 
for  Population  Affairs  (DASPA)  on  the 
basis  of  priority  score,  program 
relevance,  and  availability  of  funds. 

Applicants  will  be  notified,  by  letter, 
of  final  funding  decisions.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  the  amount  of  money 
awarded,  the  piupose  of  the  grant,  and 
the  terms  and  conditions  of  the  grant 
award. 

Method  of  Applying:  Applications 
should  be  prepared  on  form  PHS  5161. 
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which  is  included  in  the  application  kit 
for  this  announcement  and  also 
available  from  the  business  or  grant  and 
contracts  office  at  most  academic  and 
research  institutions,  as  well  as  at:  bttp:/ 
/fonns.psc.gov/fonns/PHS/phs.html. 
Submissions  should  include  a  signed 
typewritten  original  of  the  apphcation 
and  two  signed  photocopies. 
Application  submissions  may  not  be 
faxed  or  sent  electronically. 

Dated:  May  18.  2001. 
Mireille  B.  Kanda, 

Acting  Director,  Office  of  Population  Affairs. 
(FR  Doc.  01-13743  Filed  5-31-01;  8:45  am] 

BILUNG  COOE  41S0-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  Advisory 
Committee  on  Minority  Health 

AGENCY:  Office  of  the  Secretary,  Office 
of  Public  Health  and  Science,  Office  of 
Minority  Health,  HHS. 

ACTION:  Notice  is  given  of  the  second 
meeting. 

The  Advisory  Committee  on  Minority 
Health  will  meet  on  Thiusday,  June  21, 
2001  from  9:00  am  to  5:00  pm,  and 
Friday,  Jime  22,  2001,  from  8:30  am-12 
Noon.  The  meeting  will  be  held  at  the 
Hilton  Washington  and  Towers  Hotel, 
The  State  Room,  1919  Connecticut 
Avenue,  NW.,  Washington,  DC. 

The  Advisory  Committee  will  discuss 
racial  and  ethnic  disparities  in  health, 
as  well  as,  other  related  issues. 

The  meeting  is  open  to  the  public. 
There  will  be  an  opportunity  for  public 
comment  which  will  be  limited  to  five 
minutes  per  speaker.  Individuals  who 
would  like  to  submit  written  statements 
should  mail  or  fax  their  comments  to 
the  Office  of  Minority  Health  at  least 
two  business  days  prior  to  the  meeting. 

For  further  information,  please 
contact  Ms.  Patricia  Norris,  Office  of 
Minority  Health.  Rockwall  II  Building, 
5515  Security  Lane,  Suite  1000, 
Rockville,  Maryland  20852.  Phone:  301- 
443-5084  Fax:  301-594-0767. 

Dated:  May  25,  2001. 

Nathan  Stinson,  )r., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

[FR  Doc.  01-13744  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01085] 

Integrating  Prevention  Services  for 
Persons  With  Bleeding  and  Clotting 
Disorders;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  to  demonstrate  the 
effectiveness  of  the  comprehensive  care 
model  in  preventing  or  reducing 
bleeding  and  clotting  disorder  related 
complications  through  hemostasis  and 
thrombosis  centers.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  access  to  quality  health 
services,  disability  and  secondary 
conditions,  educational  and 
community-based  programs,  and  public 
health  infrastructure. 

The  piupose  of  the  program  is  to  (1) 
determine  the  efficacy  of  integrated 
multi-disciplinary  care  and  prevention 
services  for  persons  with  hemophilia, 
other  hereditary  bleeding  disorders 
including  women  with  bleeding 
disorders,  and  thrombophilia  to  reduce 
morbidity  and  mortality  associated  with 
bleeding  and  clotting  diseases:  (2)  assess 
unmet  needs  for  service  delivery  and 
identify  outreach  strategies  designed  to 
improve  access  to  care;  (3)  develop 
effective  messages  aimed  at  disease 
management  and  prevention;  and  (4) 
foster  the  development  of  training 
programs  to  enhance  provider  skills  for 
the  delivery  of  hemostasis  and 
thrombosis  care. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
govenunents,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26,  section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 


C.  Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  2001  to  fund  approximately  four 
awards.  It  is  expected  that  the  average 
award  will  be  $250,000,  ranging  from 
$200,000  to  $300,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30,  2001,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  two  years.  The 
funding  estimate  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Using  the  principles  of  the  multi- 
disciplinary  comprehensive  care  model 
utilized  in  hemophilia  treatment  center 
prevention  programs,  implement  the 
model  in  a  health  care  setting  that 
features  strong  clinical,  research, 
outreach,  education,  support  and 
provider  training  programs  for  persons 
with  hemophilia,  other  hereditary 
bleeding  disorders  including  women 
with  bleeding  disorders,  and 
thrombophilia. 

Specifically: 

(1)  Identify  unmet  needs  of  target 
populations  and  establish  outreach 
mechanisms  to  improve  access  to  care 
for  persons  with  bleeding  and  clotting 
disorders  for  the  purpose  of  evaluating 
prevention  interventions. 

(a)  Determine  strategies  that  will 
address  unmet  needs,  assess  the  efficacy 
of  prevention  activities  and  improve 
access  to  under-served  populations  such 
as  women  with  bleeding  disorders  and 
individuals  with  thrombophilia. 

(b)  Conduct  outreach  efforts  to 
increase  prevention  intervention 
awareness  and  availability  of 
comprehensive  care  among  the  affected 
population  and  referring  providers  and 
establish  referral  patterns. 

(c)  Facilitate  communication  with 
other  sub-specialties  concerning 
awareness  and  prevention  of  the 
complications  of  bleeding  and  clotting 
disorders. 

(2)  Develop  and  implement  a  plan 
that  will  provide  clinical  expertise  for 
diagnosing  imderlying  causes  of 
coagulation  disorders  and  provide 
management  and  prevention  services. 
Experience  with  bleeding  and  clotting 
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disorders  should  be  a  preferred 
requirement  for  clinical  expertise. 

(3)  Collaborate  with  clinical  research 
programs  designed  to  improve  the 
treatment  of  bleeding  and  clotting 
disorders. 

(4)  Develop  training  programs  to 
educate  physicians  and  other  providers 
in  management  of  bleeding  and  clotting 
disorders. 

b.  Develop  education  and  awareness 
programs  for  affected  populations  to 
increase  knowledge  and  assist 
consumers  in  making  informed 
decisions. 

(1)  Establish  mechanisms  for 
consumer  input  and  education  and 
assist  in  fostering  locally  based 
consimier  organizations  to  assist  in  care 
evaluation. 

(2)  Develop  educational  materials  and 
distribute  as  needed. 

(3)  Develop  methods  (i.e.  utilizing 
consumers)  to  assist  with  the  delivery  of 
prevention  messages  through  peer-led 
prevention  education,  outreach,  and 
support. 

c.  Evaluate  the  model  for  feasibility 
and  effectiveness. 

(1)  Develop  appropriate  data 
collection  and  evaluation  systems  to 
document  urmiet  needs  for  integrated 
diagnostic,  management  and  prevention 
services  for  persons  with  hemophilia, 
other  hereditary  bleeding  disorders 
including  women  with  bleeding 
disorders,  and  thrombophilia. 

(2)  EstabUsh  longitudinal  studies  to 
determine  outcomes  related  to  multi- 
disciplinary  care  management  for 
persons  with  coagulation  disorders. 

(3)  Devise  consent  and  protocol  for 
collection  of  DNA  samples  for  analysis. 

(4)  Publish  and  disseminate  program 
results. 

2.  CDC  Activities 

a.  Provide  consultation,  scientific  and 
technical  assistance  in  the  design  and 
conduct  of  the  project,  including 
intervention  methods,  outcome 
measures,  and  analytic  approach,  as 
requested; 

b.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (KB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

c.  Perform  selected  laboratory  testing 
as  needed  including  DNA  analysis  of 
blood  samples. 

d.  Assist  in  data  management,  the 
analysis  of  research  data,  interpretation 
and  dissemination  of  researcn  findings, 
as  requested. 


E.  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  required  for  this  program. 
The  narrative  should  be  no  more  than  3 
single-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
xmreduced  font.  Your  letter  of  intent 
will  be  used  to  enable  CDC  to  plan  for 
the  review,  and  should  intlude  the 
following  information  (1)  the  program 
announcement  number  01085,  (2)  name 
and  address  of  institution,  and  (3)  name, 
address,  and  telephone  number  of 
contact  person.  Notification  can  be 
provided  by  facsimile,  postal  mail,  or 
electronic  mail  (E-mail). 

Application 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  double-spaced  pages,  printed  on 
one  side,  with  one  inch  margins,  and 
unreduced  font. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  Jxine  29,  2001,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
histruction  Sheet  for  PHS  398).  Forms 
are  available  in  the  application  kit  and 
at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm 

On  or  before  July  20,  2001,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  (a)  or 


(b)  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Capacity  (25  Points  Total) 

The  extent  that  the  applicant  provides 
midti-disciplinary,  integrated,  clinical 
and  research-based  prevention 
activities,  outreach,  education,  support 
and  provider  training  programs  to 
persons  with  hemophilia,  other 
hereditary  bleeding  disorders  including 
women  with  bleeding  disorders,  and 
thrombophilia. 

a.  The  extent  that  the  applicant 
documents  and  explains  the  scope  and 
magnitude  of  previous  experiences  in 
providing  a  comprehensive,  prevention 
program  for  hemophilia,  thrombophilia, 
and  women's  bleeding  disorders 
including  diagnosis,  management, 
outreach,  education,  and  data  collection 
utilizing  the  multi-disciplinary, 
comprehensive  care  model.  The  extent 
to  which  these  services  are  prevention 
oriented.  (15  points) 

b.  The  extent  that  the  applicant 
demonstrates  a  collaborative 
relationship  with  well-established  basic 
science  and  clinical  research  programs 
to  provide  the  environment  for  broad 
based  training  and  translation  research. 
(10  points) 

2.  Background  and  Need  (15  Points) 

The  extent  that  the  target  popiUations 
and  catchment  area  are  described  in 
terms  of  known  morbidity, 
demographics,  soiuces  of  care,  and 
existing  data  collection  and 
surveillance.  The  extent  the  applicant 
identifies  unmet  needs  and  how  they 
can  appropriately  address  the  issues  of 
the  target  communities. 

3.  Goals  and  Objectives  (10  Points)  - 

The  extent  that  the  applicant's 
proposed  goals  and  objectives  meet  the 
required  activities  specified  under 
"Recipients  Activities"  and  are  specific, 
measurable,  time-phased,  and  realistic. 

4.  Methods  and  Activities  (35  Points) 

a.  The  extent  that  the  applicant's  plan 
explains  how  the  program  activities  are 
to  be  conducted  and  the  extent  that 
prevention  methods  proposed  are:  (1) 
appropriate  to  accomplish  stated  goals 
and  objectives  and  (2)  feasible  within 
programmatic  and  fiscal  restrictions.  (15 
points) 

b.  The  extent  to  which  the  applicant 
describes  and  documents  the 
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collaborative  efforts  of  it's  program  to 
(1)  assess  efficacy  of  prevention 
activities  and  (2)  develop  and 
implement  prevention  programs.  (15 
points) 

c.  The  extent  that  the  applicant 
incorporates  gathering  and  using  input 
from  persons  with  bleeding  disorders 
and  thrombophilia  and  their  family 
members,  and  local  consiuner  and 
community  based  organizations,  and  the 
applicant's  willingness  to  cooperate 
with  consumers  in  the  development  and 
implementation  of  prevention  services. 
(5  points) 

5.  Program  management  and  evaluation 
(15  Points) 

a.  The  extent  that  management 
systems,  including  types,  frequency, 
and  methods  of  evaluation  are  used  to 
ensiue  appropriate  implementation  of 
program  activities.  (5  points) 

b.  The  extent  of  management 
experience  for  recruiting  and 
implementing  large  public  health 
prevention  initiatives.  (5  points) 

c.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes  (1)  the 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3]  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  a  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  communitylies)  and  recognition  of 
mutual  benefits.  (5  points) 

6.  Budget  (Not  Scored) 

The  extent  that  the  budget  is 
reasonable  and  consistent  with  the 
intended  use  of  the  cooperative 
agreement  funds. 

7.  Human  Subjects  (Not  Scored) 

Application  must  adequately  address 
the  requirements  of  Title  45  CFR  Part  46 
for  the  protection  of  human  subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of — 

1.  Annual  progress  reports; 

2.  Financial  status  report  (FSR),  no 
more  than  90  days  after  the  end  of  the 
budget  period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 


Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 

AR-2    Requirements  for  Inclusion  of 
Women  and  Racial  and  Ethnic 
Minorities  in  Research 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11  Healthy  People  2010 

AR-1 2  Lobbjring  Restrictions 

AR-15  Proof  of  Non-Profit  Status 

AR-22  Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)[42  U.S.C.  241  (a)l  and 
317(k)(2)l42  U.S.C.  247b9k)(2))  of  the 
Public  Health  Service  Act,  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  l-«88-GRANTS4 
(1-888  472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  Program 
Announcement  niuiber  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docvunents, 
business  management  technical 
assistance  may  be  obtained  from:  Merlin 
Williams,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywrine  Road,  Room  3000. 
MS-K75,  Atlanta,  GA  30341-4146, 
Telephone  number  770-488-2765, 
Email:  mqw6@cdc.gov. 

For  program  technical  assistance, 
contact:  Sally  Crudder,  Hemophilia 
Treatment  Center  Program,  National 
Center  for  Infectious  Diseases,  Centers 
for  Diseases  Control  and  Prevention, 
1600  Clifton  Road  NE,  MS-E64,  Atlanta, 
GA  30333,  Telephone  Number:  404- 
371-5270,  EmaU:  sic4ecdc.gov. 


Dated:  May  25.  2001. 
Henry  S.  Cassell,  m, 
Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  01-13734  Filed  5-31-01;  8:45  am] 

BiLLlNO  CODE  4163-1S-P 


DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01102] 

Cancer  Surveillance  Research  With 
Data  Enhancement  and  Utilization, 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  to  support  priority  cancer 
surveillance  research  with  data 
enhancement  and  utilization  activities. 
This  program  addresses  the  "Healthy 
People  2010"  priority  areas  related  to 
Cancer. 

The  purpose  of  this  program  is  to 
utilize  data  from  the  National  Program 
of  Cancer  Registries  (NPCR)  to  perform 
enhanced  surveillance  and  operational 
research  to  include  developing, 
conducting  and  evaluating  cancer 
surveillance  research  projects  targeting 
breast,  colorectal,  prostate,  ovarian,  and 
oral/pharyngeal  cancers. 

Applicants  with  interest  in  innovative 
cancer  surveillance  research  activities 
are  encouraged  to  apply  under  this 
announcement  and,  if  appropriate,  to 
partner  with  universities. 

This  program  consists  of  4  parts: 

Part  I—Breast/Colorectal/Prostate  (BCP) 
Cancer  Patterns  of  Care  (POC). 
Recurrence,  and  Survival  (Optional 
Breast  Cancer  Screening  Linkage 
Component) 

The  purpose  of  Part  I  is  to  conduct 
cancer  surveillance  research  by 
comparing  detailed  clinical  information 
including  stage,  diagnostic 
investigations  used  to  assess  stage 
(determinants  of  stage),  and  treatment  in 
large,  random  samples  of  patients  with 
female  breast,  prostate  and  colorectal 
cancers. 

The  purpose  of  the  Optional  Breast 
Cancer  Screening  Linkage  Component  is 
to  validate  and  assess  the  completeness 
and  accuracy  of  information  contained 
in  the  state  Breast  and  Cervical  Cancer 
Early  Detecfion  Program  (BCCEDP) 
minimum  data  elements  (MDE's)  and  to 
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sample  for  comparison  of  treatment  of 
early  stage  breast  cancer. 

Part  II — Reporting  Pathology  Protocols 
(colon  and  rectum) 

The  purpose  of  Part  n  is  to  implement 
The  College  of  American  Pathologists 
(CAP)  Reporting  Protocol  for  cancers  of 
the  colon  and  rectimi. 

Part  III — Ovarian  Cancer  Patterns  of 
Care 

The  purpose  of  Part  III  is  to  evaluate 
specific  information  related  to  the 
diagnosis  and  treatment  of  ovarian 
cancer,  including:  physician  specialty, 
acoiracy  of  staging  and  treatment  data, 
chemotherapy  treatment  data,  survival 
rates,  and  recurrence. 

Part  rV—Oral/Phaiyngeal  Cancer:  Data 
Completeness  and  Quality 

The  purpose  of  Part  IV  is  to  evaluate 
the  completeness,  timeliness  and 
quality  of  oral  and  pharyngeal  cancer 
and  to  apply  methods  to  improve  data 
collection,  reliability,  and  validity. 

B.  Eligible  Applicants 

Part  I — ^Eligibility  is  limited  to  those 
population-based  cancer  registries 
(hereafter  referred  to  as  NPCR  registries) 
listed  in  Appendix  B.  Determination  of 
eligibility  is  based  upon  silver  or  gold 
certification  by  the  North  American 
Association  of  Central  Cancer  Registries 
(NAACCR)  (with  the  exception  of  the 
timeliness  standard)  for  diagnosis  year 
1997.  This  diagnosis  year  certification  is 
the  most  recent  available  from 
NAACCR. 

Part  n — Eligible  applicants  are  limited 
to  NPCR  registries  which  can 
demonstrate  through  a  letter  of  support 
at  least  one  effective  partnership  with  a 
laboratory  or  laboratory  vendor 
providing  pathologic  diagnostic  services 
in  a  National  Cancer  Institute  (NCI) 
designated  comprehensive  cancer  or 
clinical  cancer  center  facility  in  their 
state.  Eligible  states  are  listed  in 
Appendix  C. 

Part  in— Eligibility  for  Part  III  is 
limited  to  NPCR  registries  listed  in 
Appendix  B.  Determination  of  eligibility 
is  based  upon  NAACCR  silver  or  gold 
certification  (with  the  exception  of  the 
timeliness  standard)  for  diagnosis  year 
1997. 

Part  IV— Eligibility  for  Part  IV  is 
limited  to  NPCR  registries  listed  in 
Appendix  B.  Determination  of  eligibility 
is  based  upon  NAACCR  silver  or  gold 
certification  (with  the  exception  of  the 
timeliness  standard)  for  1997.  Multiple 
registries  may  submit  a  joint 
application. 


C.  Availability  of  Funds 

Approximately  $3,151,000  is  available 
in  FY  2001  to  fund  the  following 
categories. 

Part  I— BCP  Cancer  Patterns  of  Care, 
Recurrence,  and  Survival 

Approximately  $2,056,000  is  available 
in  FY  2001  to  fund  approximately  eight 
to  ten  awards.  It  is  expected  that  the 
average  award  will  be  $293,000,  ranging 
from  $260,000  to  $325,000. 

Part  II — Reporting  Pathology  Protocols 

Approximately  $300,000  is  available 
in  FY  2001  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $150,000,  ranging  bom 
$125,000  to  $175,000. 

Part  m — Ovarian  Cancer  Patterns  of 
Care 

Approximately  $670,000  is  available 
in  FY  2001  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $235,000,  ranging  from 
$200,000  to  $270,000. 

Part  N—Oral/Pharyngeal  Cancer  Data 
Completeness  and  Quality 

Approximately  $125,000  is  available 
in  FY  2001  to  fund  up  to  two  awards. 
It  is  expected  that  the  average  award 
will  be  $92,000,  ranging  from  $60,000  to 
$125,000. 

Applicants  may  apply  for  one  or  more 
parts  depending  upon  eligibility.  It  is 
expected  that  awards  will  begin  on  or 
about  September  30,  2001 ,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports,  research 
progress,  and  the  availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  Parts  I-IV  of  this  program, 
the  recipient  will  be  responsible  for  the 
activities  under  1.  (Recipient  Activities), 
and  CDC  will  be  responsible  for  the 
activities  listed  under  2.  (CDC 
Activities). 

1.  Recipient  Activities 

Recipients  for  all  parts  will  be 
responsible  for  the  following  activities: 

a.  Collaborate  with  other  successful 
recipients  in  part-specific  activities. 

b.  Participate  in  protocol  development 
to  include  the  design  of  the  study, 
design  of  the  instruments,  development 
of  methods  and  procedures  for  the 
study,  collection  of  the  data,  analysis 
and  interpretation  of  the  data,  and 
dissemination  of  results. 


c.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

d.  Assure  and  maintain  the 
confidentiality  of  all  study  data. 

e.  Develop  technical  reports  or 
manuscripts  for  peer-reviewed 
publications  as  appropriate. 

Specific  activities  for  each  part  are  as 
follows: 

Parti 

a.  Participate  in  a  collaborative  North 
American/European  project  between 
population-based  cancer  registries  such 
as  Phase  2  of  the  Concord  Study  found 
in  Appendix  G. 

b.  Participate  in  additional  studies  of 
patterns  of  care  for  cancers  of  high 
public  health  importance  in  the  U.S., 
including  early  stage  female  breast 
cancer,  stage  III  colon  cancer,  and 
prostate  cancer. 

c.  Identify  appropriate  number  of 
cases  as  specified  in  Appendix  E. 

d.  Provide  study  data  to  the  Data 
Analysis  Centre,  located  at  the  Istituto 
Superiore  di  Sanita  in  Rome,  Italy,  with 
no  direct  identifying  information,  such 
as  name,  address  or  any  public 
identification  code. 

e.  Perform  joint  analysis  with  data 
from  other  registries  and  other 
countries. 

Part  I  (Option) 

a.  Conduct  a  probabilistic  linkage 
between  the  state  BCCEDP  and  the  state 
cancer  registry. 

b.  Resolve  potential  matched  records 
identified  by  the  probabilistic  linkage. 

C.  Identify  appropriate  number  of 
cases  as  specified  in  Appendix  E. 

d.  CoUaoorate  with  otner  successful 
recipients  of  the  Part  I  option  in  the 
resolution  of  data  quality  issues  and 
conduct  special  analyses  relevant  to  the 
linkage  of  registry  and  BCCEDP  files. 

Partn 

a.  Develop,  in  collaboration  with 
other  successful  recipients,  strategies  to 
implement  the  CAP  reporting  protocols 
for  cancers  of  the  colon  and  rectum. 

b.  Develop  electronic  reporting 
capacities  to  relate  data  fit)m  the 
protocols  to  an  appropriate  cancer 
registry. 

c.  Implement  CAP's  reporting 
protocol  for  cancers  of  the  colon  and 
rectum. 

d.  Participate  with  other  successful 
applicants  and  other  key  groups  to  share 
expertise  and  experiences. 


29818 


Federal  Register /Vol.  66,  No.  106 /Friday,  June  1,  2001 /Notices 


e.  Provide  written  feedback  and 
recommendations  regarding  the 
protocols  to  improve  the  protocols  for 
cancers  of  the  colon  and  rectum  that 
will  meet  the  needs  of  pathologists  and 
cancer  registries. 

Part  in 

a.  Identify  a  minimum  of  1,500 
■^ovarian  cancer  cases  diagnosed  between 

January  1, 1995,  and  December  31,  1999 
within  the  state. 

b.  Evaluate  medical  records  to 
identify  information  related  to  the 
diagnosis  and  treatment  of  ovariaa 
cancer,  such  as:  physician  specialty, 
accuracy  of  staging  and  treatment  data, 
chemotherapy  treatment  data,  survival 
rates,  and  recurrence,  chemotherapeutic 
drugs  provided  to  the  patient. 

c.  Conduct  a  linkage  between  the  state 
cancer  registry  file  and  the  state 
mortality  file  to  identify  deaths  that 

ha  ire  occurred  among  ovarian  cancer 
patients  diagnosed  in  1995-1999. 

d.  Evaluate  differences  between 
cancer  stage  and  treatment  data 
identified  during  this  study  and  the 
stage  of  ovarian  cancer  and  cancer 
treatment  initially  reported  to  the  cancer 
registry. 

PartlV 

a.  Develop  a  protocol  for  auditing 
completeness  and  quality  of  oral  cancer 
data,  including  at  a  minimum,  an 
assessment  of  the  quality  of  the 
following  variables:  stage  at  diagnosis, 
diagnosis  year,  diagnosis  day,  date  of 
birth,  race,  site,  subsite,  histology, 
grade,  sequence,  laterality,  gender,  and 
treatment. 

b.  Determine  completeness, 
timeliness,  and  quality  of  the  registry 
data  on  oral  and  pharyngeal  cancers 
(defined  by  ICD-O-2  as  C00-C14;  ICD- 
9  as  140-149;  or  as  defined  by  other 
codes)  at  several  time  intervals. 

c.  Identify  any  unique  problems 
associated  with  reporting  and  tabulating 
data  on  oral  and  pharyngeal  cancers, 
including  assessment  of  source  data  and 
reporting  from  non-hospital  facilities, 
such  as  pathology  laboratories,  dental 
clinics,  and  oral  surgeons. 

d.  Estimate  the  number  of  oral  and 
pharyngeal  cases  diagnosed  and  treated 
in  non-hospital  facilities. 

e.  Evaluate  any  deficiencies  in 
completeness,  timeliness,  and  quality  of 
oral/pharyngeal  cancer  data,  and  the 
potential  effects  of  such  deficiencies  on 
the  reliability  and  validity  of  incidence 
and  survival  estimates.  Propose  specific 
solutions  to  the  deficiencies  identified. 

f.  Evaluate  potential  strategies  for 
collapsing  data  in  order  to  obtain 
reliable  and  stable  estimates  of 


incidence,  e.g.,  by  combining  data  for 
anatomical  sites  or  across  years. 

g.  Identify  the  resources  necessary  to 
maintain  completeness,  timeliness,  and 
quality  of  registry  data  on  oral  and 
pharyngeal  cancer. 

h.  Serve  as  the  focal  point  for  the 
development  and  dissemination  of 
media  releases,  reports  and 
publications. 

2.  CDC  Activities 

CDC  will  be  responsible  for  the 
following  activities  for  all  parts: 

a.  Participate  in  a  post-award  meeting 
for  information  sharing,  problem 
solving,  and  research  protocol 
development. 

b.  Provide  ongoing  consultation  and 
technical  assistance  to  successful 
recipients. 

c.  Collaborate  in  the  design  of  studies, 
to  include  development  of  sampling 
procedures,  design  of  the  instruments, 
development  of  methods  and 
procedures  for  the  studies,  collection  of 
data,  analysis  and  interpretation  of  data, 
resolution  of  data  quality  issues  and 
dissemination  of  results. 

d.  Assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  aimual  basis 
until  the  research  project  is  completed. 

e.  Obtain  an  assurance  of 
confidentiality,  clearance  from  CDC's 
Office  of  Management  and  Budget 
(0MB),  and  other  clearances  as 
appropriate. 

f.  Collaborate  to  produce  technical 
reports  or  manuscripts  for  peer- 
reviewed  publications  as  appropriate. 

E.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  optional  for  this  program. 
However,  a  non-binding  LOI  to  apply  is 
requested  from  potential  applicants.  The 
narrative  should  be  no  more  than  2, 
single-spaced  pages,  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  font.  Your  letter  should 
include  the  following  information: 
announcement  number,  name  of  the 
principal  investigator,  and  specifically 
which  Parts  the  applicant  plans  to  apply 
for. 

Pre-application  Conference  Call 

A  pre-application  conference  call  is 
scheduled  for  Jime  20th  at  1:00  p.m. 
Eligible  applicants  are  invited  to 
participate  in  this  conference  call.  The 
purpose  of  the  conference  call  will  be  to 
communicate  the  logistics  of  the 
application  process  and  to  respond  to 


any  questions  applicants  may  have 
regarding  this  annoimcement. 
Participation  in  this  conference  call  is 
optional.  A  summary  of  the  questions 
and  answers  will  be  made  available  for 
those  unable  to  participate.  Registration 
information  for  this  conference  call  will 
be  sent  to  all  eligible  applicants  by  June 
15th. 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  for  Parts  I- 
IV  to  develop  the  application  content. 
Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  for  each  Part  shoiUd 
be  no  more  than  25  double-spaced 
pages,  printed  on  one  side,  with  one 
inch  margins,  and  unreduced  font.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
unstapled  and  imbound.  Pages  should 
be  clearly  numbered  and  a  complete 
index  to  the  application  and  any 
appendices  included. 

Applicants  may  apply  for  support 
imder  one  or  more  of  the  four  Parts. 
Only  one  application  should  be 
submitted.  For  each  Part  include  a 
separate  and  complete  narrative, 
separate  budget,  and  justification  that 
can  stand  alone  as  an  application  for 
review  purposes. 

Include  funding  for  staff  for  Parts  I,  n, 
in,  and  IV  to  attend  (1)  a  1-day,  post- 
award  meeting  in  Atlanta;  and  (2)  an 
additional  2-day  meeting  in  a  city  to  be 
determined  later. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods, 
Evaluation  and  Budget. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  June  8,  2001,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (0MB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  in  the  application  kit  and 
at  the  following  Internet  address: 
http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

On  or  before  July  1,  2001,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 
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Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late:  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  consistent 
with  the  demonstrated  need  and 
proposed  activities,  and  likely  to  lead  to 
program  success. 

Human  Subjects  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects?  (Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable.) 

Specific  evaluation  criteria  for  each 
part  are  as  follows: 

Parti 

1 .  Program  Need  (5  points) 

a.  The  extent  to  which  the  applicant 
demonstrates  an  effective  understanding 
of  the  background  of  the  problem 
(variable  quality  of  patterns  of  care  and 
validity  of  stage  and  treatment  data  in 
the  registry),  a  need  for  the  project,  and 
a  commitment  to  its  execution.  (3 
points) 

b.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  (not  applicable 
for  Breast  or  Prostate  sites)  and  racial 
and. ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 


(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of  _ 
mutual  benefits.  (2  points) 

2.  Objectives  (10  points) 

a.  The  extent  to  which  the  applicant 
demonstrates  that  the  proposed  program 
objectives  are  measurable,  specific, 
time-phased,  and  related  to  the  recipient 
activities,  program  purpose,  and 
program  need.  (3  points) 

b.  The  extent  to  which  a  description 
regarding  the  feasibility  of 
implementing  a  North  American/ 
European  study  protocol  such  as  the 
Concord  study  protocol  and  U.S.  point 
of  contact  activities,  including 
collecting  and  reporting  data  from 
medical  abstract  review  and  processing 
and  reporting  data  to  the  Concord 
Analytic  Data  Center  in  Rome,  Italy,  and 
the  extent  to  which  feasibility  is 
demonstrated  by  the  description.  (7 
points) 

3.  Methods  (40  points) 

a.  The  extent  to  which  the  applicant 
describes  strengths  and  limitations  for 
implementing  a  North  American/ 
European  study  protocol  such  as  the 
Concord  study,  die  U.S.  patterns  of  care 
activities,  and  (optional)  breast  cancer 
screening  linkage  study.  (10  points) 

b.  The  extent  to  which  the  applicant 
demonstrates  sufficient  knowledge, 
capacity  and  plans  to  implement  and 
coordinate  data  collection,  data 
reporting,  and  data  linkage,  given  the 
strengths  and  limitations  described.  (20 
points) 

c.  The  extent  to  which  the  applicant 
describes  appropriate  use  of  technology 
to  apply  to  the  collection,  linkage  and 
processing  of  the  data.  (5  points) 

d.  The  extent  to  which  plans  for 
collaborative  data  analysis  and 
manuscript  preparation  are  included.  (5 
points) 

4.  Evaluation  (20  points) 

The  extent  to  which  the  applicant 
describes  adequate  plans  for  providing 
on-going  communication  including 
feedback  and  quality  control  suggestions 
for  improvement  and  implementation  of 
study  protocols. 

5.  Program  Management  and  Staffing 
Plan  (25  points) 

The  extent  to  which  proposed 
staffing,  management  and  organizational 
structure,  staff  background  and 
experience,  job  descriptions  and 


resumes  with  qualifying  experience  of 
key  personnel  indicate  an  ability  to 
carry  out  the  project. 

Part  II 

1.  Program  Need  (15  points) 

a.  The  extent  to  which  the  applicant 
demonstrates  an  effective  commitment 
and  understanding  to  the  project,  as 
documented  through  letters  of  support, 
background  and  need  for  a  standardized 
pathology  report.  (5  points) 

b.  The  extent  to  which  a  description 
regarding  the  impact  of  using 
standardized  content  in  the  collection 
and  reporting  of  pathology  data  in 
general,  and  specifically  for  the  targeted 
cancer  sites,  colon  and  rect\im,  is 
provided.  (5  points) 

c.  The  extent  to  which  a  description 
of  the  need  for  standardized,  electronic 
reporting  of  pathology  data  for  the 
targeted  cancers  to  cancer  registries  is 
provided.  (5  points) 

2.  Plan  of  Operation  (45  points) 

a.  The  extent  to  which  a  plan  is 
provided  to  determine  the  strengths  and 
limitations  for  implementation  of  the 
SNOMED-encoded  CAP  protocols  for 
the  target  sites,  for  both  clinical 
purposes  and  cancer  surveillance 
purposes.  (5  points) 

b.  The  extent  to  which  the  applicant 
proposes  to  apply  clinical  ANSI 
standards  and  others,  such  as  HL7, 
SNOMED  and  Logical  Identifiers,  - 
Names,  and  Codes  (LOINC),  to  the 
implementation  of  the  protocols  and 
subsequent  data  reporting  for 
surveillance  purposes.  (7  points) 

c.  The  extent  to  which  the  applicant 
provides  sufficient  knowledge,  capacity 
and  plans  to  work  with  clinical  Af4SI 
standards  and  others,  such  as  HL7, 
SNOMED  and  LOINC.  (7  points) 

d.  The  extent  to  which  the  applicant 
prpposes  methodologies  for 
implementation  of  the  protocols,  which 
are  standards-based,  flexible,  and 
portable  for  other  protocols  and  data 
reporting  environments.  (6  points) 

e.  The  extent  to  which  the  applicant 
addresses  the  electronic  reporting 
challenges,  needs,  and  strategies  to 
implement  the  protocol.  (6  points) 

f.  The  extent  to  which  the  applicant 
plans  to  follow  through  with  the 
electronic  reporting  of  the  protocol.  (S 
points) 

g.  The  extent  to  which  the  applicant 
proposes  to  use  technologies  for  the 
implementation  of  the  protocol.  (3 
points) 

h.  The  extent  to  which  proposed 
technologies  are  linked  with  existing 
capacities.  (4  points) 

1.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
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regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conununity(ies)  and  recognition  of 
mutual  benefits.  (2  points) 

3.  Evaluation  (20  points) 

a.  The  extent  to  which  the  applicant 
describes  plans  providing  feedback  and 
quality  control  suggestions  to  the 
improvement  and  implementation  of  the 
protocol  for  the  needs  of  pathologists 
and  cancer  registries.  (10  points) 

b.  The  extent  to  which  the  applicant 
plans  to  analyze  and  dociunent  the 
impact  of  the  protocol  on  the  collection 
and  reporting  of  timely,  complete, 
accurate,  and  uniform  pathology-related 
data.  (10  points) 

4.  Project  Management  and  Staffing  Plan 
(20  points) 

a.  The  extent  to  which  proposed 
staffing,  management  and  organizational 
structure,  staff  background  and 
experience,  job  descriptions  and 
resumes  with  qualifying  experience  of 
key  personnel  indicate  an  ability  to 
carry  out  the  project.  (10  points) 

b.  The  extent  to  which  the  applicant 
provides  appropriate  documentation 
regarding  key  partners  (including 
pathologists  and/or  registry  personnel) 
and  their  involvement  in  the  project.  (10 
points) 

Part/7/ 

1.  Program  Need  (5  points) 

The  extent  to  which  the  applicant 
demonstrates  an  effective  understanding 
of  the  background  of  the  problem 
(variable  quality  of  patterns  of  care  and 
validity  of  stage  and  treatment  data  in 
the  registry),  a  need  for  the  project,  and 
a  commitment  to  its  execution. 

2.  Objectives  (10  points) 

The  extent  to  which  the  applicant 
demonstrates  that  the  proposed  program 
objectives  are  measurable,  specific, 
time-phased,  and  related  to  the  recipient 
activities,  program  purpose,  and 
program  need. 


3.  Methods  (40  points) 

a.  The  extent  to  which  the  applicant 
demonstrates  sufficient  knowledge, 
capacity  and  plans  to  implement  and 
coordinate  data  collection,  data 
reporting  activities,  and  data  linkage, 
given  the  strengths  and  limitations 
described.  (20  points) 

b.  The  extent  to  which  the  applicant 
describes  appropriate  use  of  technology 
to  apply  to  the  collection,  linkage  and 
processing  of  the  data.  (10  points) 

c.  The  extent  to  which  plans  for 
collaborative  data  analysis  and 
manuscript  preparation  are  included.  (5 
points) 

d.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (5 
points) 

(1)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

4.  Evaluation  (20  points) 

The  extent  to  which  the  applicant 
provides  an  evaluation  plan  that  is 
appropriate  for  measuring  progress 
toward  achieving  objectives  and 
identifying  contributing  factors  when 
objectives  are  not  met. 

5.  Project  Management  and  Staffiing  Plan 
(25  points) 

The  extent  to  which  proposed 
staffing,  management  and  organizational 
structiue,  staff  background  and 
experience,  job  descriptions  and 
resumes  with  qualifying  experience  of 
key  personnel  indicate  an  ability  to 
carry  out  the  project. 

Part  IV 

1.  Program  Need  (15  points) 

The  extent  to  which  the  applicant 
demonstrates  eligibility  as  required 
imder  this  program  announcement, 
describes  existing  strengths  and 
limitations  of  the  registry,  and  provides 
evidence  of  access  to  adequate  nimibers 
of  oral  and  pharyngeal  canoer  cases  by 
race  and  gender  to  support 
accomplishment  of  the  project  purpose. 


2.  Objectives  (15  points) 

The  extent  to  which  the  applicant 
demonstrates  that  the  proposed  program 
objectives  are  measurable,  specific, 
time-phased,  and  related  to  the  recipient 
activities,  program  purpose,  and 
program  need. 

3.  Methods  (35  points) 

a.  The  extent  to  which  the  applicant 
adequately  describes  (23  points) 

(1)  The  methods  that  will  be  used  to 
accomplish  the  objectives  of  the  project, 
including  plans  to  sample  an  adequate 
number  of  cases  for  assessing 
completeness  and  data  quality. 

(2)  Proposed  strategies  and  activities 
that  are  appropriate  and  feasible  to 
achieve  the  project. 

b.  The  extent  to  which  the  timetable 
incorporates  project  activities  and 
milestones  and  is  specific,  measurable, 
and  realistic.  (10  points) 

c.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
commimity(ies)  and  recognition  of 
mutual  benefits.  (2  points) 

4.  Evaluation  (15  points) 

The  extent  to  which  the  applicant    . 
provides  an  evaluation  plan  that  is 
appropriate  for  measuring 
accomplishment  of  project  objectives 
and  identifying  contributing  factors 
when  objectives  are  not  met. 

5.  Project  Management  and  Staffing  Plan 
(20  points) 

The  extent  to  which  proposed 
staffing,  management  and  organizational 
structure,  staff  backgroimd  and 
experience,  job  descriptions  and 
resumes  with  qualifying  experience  of 
key  personnel  indicate  ability  to  carry 
out  the  project. 

H.  Other  Requirements 

I*rovide  CDC  with  original  plus  two 
copies  of 

1.  an  annual  progress  report, 
addressing  progress  toward  achieving 
objectives  detailed  in  the  application, 
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due  90  days  after  the  end  of  each  budget 
period; 

2.  a  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period:  and 

3.  a  final  financial  and  performance 
report,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement. 

AR-1     Hiunan  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2010 
AR-1 2  Lobbying  Restrictions 
AR-22  Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  399H-399L  of  the  Public  Health 
Service  Act,  [42  U.S.C.  sections  280e- 
280e-4;  Public  Law  102-515],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact: 
Jesse  Robertson,  Grants  Management 
Specialist,  Grants  Management 
Branch,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control 
and  Prevention,  Announcement 
01102,  2920  Brandywine  Road,  Room 
3000,  MS-E18,  Atlanta,  GA  30341- 
4146,  Telephone  number:  (770)  488- 
2747,  Email  address: 
jrobertson@cdc  .gov 
For  program  technical  assistance, 
contact: 

Parti 

Haimah  Weir,  PhD,  Cancer  Siu^eillance 
Branch,  Division  of  Cancer  Prevention 
and  Control,  National  Center  for 
Chronic  Disease  Prevention  and 


Health  Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Hwy.,  NE.  MS-K53,  Atlanta,  GA 
30341-3717,  Telephone  number: 
(770)  488-3006.  Email  address: 
hweirOcdc.gov 

Part  II 

Warren  Williams,  MPH,  Cancer 
Surveillance  Branch,  Division  of 
Cancer  Prevention  and  Control, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion. 
Centers  for  Disease  Control  and 
Prevention,  4770  Buford  Hwy.,  NE. 
MS-K53,  Atlanta,  GA  30341-3717, 
Telephone  number:  (770)  488-3095. 
Email  address:  wwilliamsl9cdc.gov 

PartUI 

Pamela  Logan,  MD,  MPH,  Cancer 
Surveillance  Branch,  Division  of  Cancer 
Prevention  and  Control,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Hwy..  NE,  MS-K53,  Atlanta,  GA  30341- 
3717,  Telephone  number:  (770)  488- 
4292.  Email  address:  plogan0cdc.gov 

PartIV 

Claudia  Vousden.  RN.  MPH,  Program 
Services  Branch.  Division  of  C^ 
Health.  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Hwy.,  NE,  MS-FIO.  Atlanta.  GA 
30341-3717,  Telephone  number: 
(770)  488-6056,  Email  address: 
cvousden@cdc.gov 

Dated:May  25,  2001. 
Henry  S.  Casaell,  m, 

Acting  Director,  Procurement  and  Grants 
Office.  Center  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  01-13738  Filed  5-31-01;  8:45  am) 
MLUNO  CODE  4ie9-1»-|l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICE 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01130] 

National  Program  To  Promote  Physical 
Activity  AnK>ng  Youth;  Notice  of 
Availability  of  Funds  Correction 

AGENCY:  Centers  for  Disease  Control  and 
Prevention.  HHS. 
ACTION:  Program  announcement 
niunber;  correction. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  published 
Program  Announcement  01030  in  the 


Federal  Register  of  May  23.  2001 .  The 
Program  Announcement  number  was 
incorrect. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  R.  Collins.  770-^88-2757 
Correction. 

In  the  Federal  Register  of  May  23. 
2001,  in  FR  Vol  66,  No.  100,  Doc.  01- 
12984.  on  page  28518,  in  the  third 
column,  correct  the  "Program 
Announcement  number"  caption  to 
read:  [Program  Aimouncement  011230] 
as  set  forth  in  the  heading  above. 

Dated:  May  25,  2001. 
Henry  S.  Casaell  m. 
Acting  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  01-13735  Filed  5-31-01;  8:45  am] 

BILUNO  coot  4ia9-1t-H 


DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dii 
Prevention 


Control  and 


[Program  Announcement  01053] 

An  Assessment  of  Resplrstory  Health 
Effects  From  Exposure  to  Traffic 
Particulate  Emissions  at  a  U.S.-Canada 
Border  Crossing  in  Western  New  York; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  grant  project  for  the  Buffalo 
General  Foundation  for  a  project 
examining  the  impact  of  air  pollution  on 
asthma  rates  and  respiratory  illness. 
This  project  addresses  the  'Healthy 
People  2010"  focus  areas  of 
Environmental  Health  and  Respiratory 
Diseases. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Buffalo  General  Foundation.  No 
other  applications  are  solicited. 

Eligibility  is  limited  to  the  Buffalo 
General  Foundation  because  fiscal  year 
2001  Federal  appropriations  specifically 
directs  CDC  to  award  this  foundation 
funds  to  assess  the  impact  of  air 
pollution  on  asthma  rates  and 
respiratory  illness. 

Note:  Title  2  of  the  United  States  Code. 
Chapter  26,  section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  hinds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 
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C.  Availability  of  Funds 

Approximately  $200,676  is  available 
in  FY  2001  to  support  this  project.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1,  2001,  and  wdll  be 
made  for  a  12-month  budget  period 
within  a  one  year  project  period. 
Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

To  obtain  business  management 
technical  assistance  contact:  Michael 
Smiley,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  2920  Brandywine  Road,  Room 
3000,  MS-E13,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2694,  Email 
address:  znr6@cdc.gov. 

For  program  teclmical  assistance, 
contact:  Liane  Hosder,  Air  Pollution  and 
Respiratory  Health  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  N.E.,  MS-E17  Atlanta,  GA 
30333,  Telephone:  (404)  639-2503, 
Email  address:  lch2@cdc.gov. 

Dated:  May  25,  2001. 
Henry  S.  Caaaell,  m. 

Director,  Procurement  and  Gmnts  Office. 
Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  01-13736  Filed  5-31-01;  8:45  am) 

nUJNO  CODE  416S-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistratkMi 
[Dockat  No.  01N-0078] 

Agency  Information  Collection 
Activities;  Proposed  Collections; 
Reopening  of  Comment  Period;  Dlrect- 
to-Consumer  Promotion  of 
Prescription  Drugs 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  Reopening  of  comment 
period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  to  June  5,  2001,  the 
comment  period  for  the  two  proposed 
collections  of  certain  information  by  the 
agency.  This  notice  reopens  the 
comment  period  on  surveys  of 
physicians  and  patients  to  examine  the 
impact  of  direct-to-consimier  (DTC) 
promotion  of  prescription  drugs.  The 
purpose  of  the  proposed  information 


collection  is  to  foUowup  on  the  agency's 
1999  patient  survey  and  expand 
information  collection  to  include 
physicians. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  June  5,  2001. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  by  June  5,  2001,  on 
the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  All  comments  should  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  FDA 
needs  information  from  physicians  and 
patients  about  their  reactions  to,  and 
behaviors  that  stem  from,  DTC 
prescription  drug  advertising  in  order  to 
develop  policy  on  appropriate 
requirements  for  regulating  drug 
product  promotional  materials.  The 
agency  is  reopening  the  comment  period 
for  the  proposed  collections  due  to 
technical  problems  encoimtered  on  the 
electronic  conmient  submission  site 
during  the  previous  comment  period. 

Dated:  May  29,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-13908  Filed  5-3O-01;  11:29  am) 

BtLLMQ  COOe  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01D-0232] 

Medical  Devices  Premari(et  Guidance: 
Reprocessing  and  Reuse  of  Single-Use 
Devices;  Draft  Guidance  for  Industry 
and  FDA  Staff;  Availability 

AGENCY:  Food  and  Ehnig  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Premarket  Guidance: 
Reprocessing  and  Reuse  of  Single-Use 


Devices. "This  draft  guidance  document 
provides  premarket  guidance  to  the 
medical  device  industry,  including  third 
party  and  hospital  reprocessors,  and  to 
Center  for  Devices  and  Radiological 
Healtii  (CDRH)  staff,  who  are 
responsible  for  the  premarket  evaluation 
of  submissions  for  reprocessed  single- 
use  devices  (SUDs)  or  related 
enforcement  activities.  This  draft 
guidance  is  neither  final  nor  is  it  in 
effect  at  this  time. 

DATES:  Submit  written  conunents  on  the 
draft  guidance  by  August  30,  2001. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled, 
"Premarket  Guidance:  Reprocessing  and 
Reuse  of  Single-Use  Devices"  to  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Center  for 
Devices  and  Radiological  Health,  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Ulatowski,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8879. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  the  Federal  Register  of  August  14, 
2000  (65  FR  49583),  FDA  pubUshed  a 
final  guidance  entitled  "Enforcement 
Priorities  for  Single-Use  Devices 
Reprocessed  by  Third  Parties  and 
Hospitals"  ("the  Enforcement  Priorities 
docimient").  The  Enforcement  Priorities 
document  provides  guidance  to  third 
parties  and  hospital  reprocessors  about 
their  responsibilities  as  manufacturers 
engaged  in  reprocessing  devices  labeled 
for  SUDs  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  This  draft  guidance 
dociunent  entitied  "Premarket 
Guidance:  Reprocessing  and  Reuse  of 
Single-Use  Devices,"  expands  upon  the 
summary  premarket  information  in  the 
Enforcement  Priorities  document. 

n.  Significance  of  Guidance 

This  draft  guidance  document 
represents  the  agency's  current  thinking 
on  policies  and  recommendations 
regarding  premarket  regulatory  and 
technical  issues  for  reprocessed  SUDs.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
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such  approach  satisfies  the  applicable 
statute  and  regulations. 

The  agency  has  adopted  good 
guidance  practices  (GGPs),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (21  CFR  10.115;  65  FR 
56468.  September  19,  2000).  This  draft 
guidance  docimient  is  issued  as  a  Level 
1  guidance  in  accordance  with  the  GGP 
regulations. 

m.  Electronic  Access 

In  order  to  receive  "Premarket 
Guidance:  Reprocessing  and  Reuse  of 
Single-Use  Devices"  via  your  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (1331)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  the  civil 
money  penalty  guidance  documents 
package,  device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  Guidance 
docimients  are  also  available  on  the 
Dockets  Management  Branch  Internet 
site  at  http://www.fda.gov/ohrms/ 
dockets/default,  htm. 

IV.  Comments 

Interested  persons  may  submit  to 
Dockets  Management  Branch  (address 
.above)  written  comments  regarding  this 
draft  guidance  by  August  30,  2001. 
Submit  two  copies  of  any  comments, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  The  draft  guidance 
document  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Dated:  May  22,  2001. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  01-13731  Filed  5-31-01;  8:45  am] 
MLUNO  COOC  4iaO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HeaItt)  Care  Financing  Administration 
[DocuriMnt  ktontifier:  HCFA-906] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  DHHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  CurrenUy 
Approved  Collection;  Title  of 
Information  Collection:  The  National 
Data  Reporting  Requirements  (NDRR). 
We  are  requesting  the  name  of  the 
collection  be  changed  to  the  Fiscal 
Soimdness  Reporting  Requirements 
(FSRR).  and  Supporting  Regulations  in 
42  CFR  417.,  .126.478,.  162;  Form  No.: 
HCFA-906  (OMB#  0938-0469);  L^se; 
HCFA  needs  this  information  to 
establish  an  on-going  fiscal  soundness 
of  the  Managed  Care  Organizations  in 
the  Medicare-t-Choice  Program; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  300;  Total  Annual 
Responses:  300;  Total  Annual  Hours: 
301. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://wv4rw.hcfa.gov/ 


regs/prdact95.btm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  direcUy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Melissa  Musotto,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:May  17,  2001. 
John  P.  Burks,  m, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group.  Division  of  HCFA 
Enterprise  Standards.  . 
[FR  Doc.  01-13762  Filed  5-31-01;  8:45  am) 

MLUNO  coot  4ia0-0S-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heaitfi  Care  Rnancing  Administration 

[OocuiTMnt  ktontiflw:  HCFA-IOOOS] 

Agency  Information  Collection 
Acth^lties:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hmnan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired; 

Title  of  Information  Collection: 
Medical  Equipment  and  Supplies 
Consumer  Survey; 
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Form  No.:  10008  (OMB#  0938-0807). 

Use:  This  survey  is  necessary  to 
collect  access,  quality,  and  diversity  of 
product  selection  information  from 
beneficiaries.  These  key  elements  of  the 
evaluation  cannot  be  thoroughly 
evaluated  without  a  beneficiary  survey. 
The  information  will  be  presented  to 
HCFA  and  to  Congress,  who  will  use  the 
results  to  determine  whether  the 
demonstration  should  be  extended  to 
other  sites. 

Frequency:  Annually; 

Affected  Public:  Individuals  or 
households; 

Number  of  Respondents:  2,500; 

Total  Annual  Responses:  2,500; 

Total  Annual  Hours:  725. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Hiunan 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  May  17,  2001. 
)ohn  P.  Burke,  m, 

HCFA  Reports  Clearance  Officer,  HCFA, 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  01-13760  Filed  5-31-01;  8:45  am] 

BIUJNO  CODE  4120-03-P 


DEPARTMEhfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hearth  Care  Financing  Administration 
[Document  Identifier:  HCFA-2728] 

Agency  information  Collection 
Activfties:  Submission  For  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 


information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  biuden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information  . 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  previously 
approved  collection; 

Title  of  Information  Collection:  End 
Stage  Renal  Disease  Medical  Evidence 
Report  Medicare  Entitlement  and/or 
Patient  Registration  and  Supporting 
Regulations  in  42  CFR,  405.2133; 

Fonn  No.:  HCFA-2728  (OMB#  0938- 
0046); 

Use:  To  captvire  the  necessary  medical 
information  required  to  determine 
Medicare  eligibility  of  an  end  stage 
renal  disease  claimant.  It  also  captures 
the  specific  medical  data  required  for 
research  and  policy  decisions  on  this 
population  as  required  by  law; 

Frequency:  weekly,  monthly, 
quarterly,  semi-aimually,  and  aimually; 

Affected  Public:  Individuals  or 
households,  business  or  other  for  profit, 
not-for-profit  institutions; 

Number  of  Respondents:  60,000; 

Total  Aimual  Responses:  60,000; 

Total  Annual  Hours:  25,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork©hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  May  17,  2001. 
lohn  P.  Burke,  HI, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-13761  Filed  5-31-01;  8:45  am] 

»LUNG  CODE  4120-0»-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-3071-N] 

Medicare  Program;  Meeting  of  the 
Drugs,  Biologies,  and  Therapeutics 
Panel  of  the  Medicare  Coverage 
Advisory  Commlttae-^une  20, 2001 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 

public  meeting  of  the  Drugs,  Biologies, 
and  Therapeutics  Panel  (the  Panel)  of 
the  Medicare  Coverage  Advisory 
Committee.  The  Panel  provides  advice 
and  recommendations  to  us  about 
clinical  issues.  The  Panel  will  hear  and 
discuss  presentations  from  interested 
persons  regarding  the  use  of  levo- 
camitine  in  end  stage  renal  disease 
patients. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2,  section  10(a)(1)  and 
(a)(2)). 

DATES:  The  Meeting:  June  20,  2001  from 
8  a.m.  until  4:30  p.m.  E.D.T. 

Deadline  for  Presentations  and 
Comments:]\me  13,  2001,  5  p.m.,  E.D.T. 

Special  Accommodations:  Persons 
attending  the  meeting  who  are  hearing 
or  visually  impaired,  or  have  a 
condition  that  requires  other  special 
assistance  or  accommodations,  are 
asked  to  notify  the  Executive  Secretary 
by  June  6,  2001  (see  FOR  FURTHER 
INFORMATION  CONTACT). 
ADDRESSES:  The  Meeting:  The  meeting 
will  be  held  at  The  Baltimore 
Convention  Center,  Rooms  321  and  322, 
One  West  Pratt  Street,  Baltimore,  MD 
21201. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Kimberly  A.  Long, 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  Health  Care 
Financing  Administration;  7500 
Security  Boulevard;  Mail  Stop  S3-02- 
01;  Baltimore.  MD  21244. 

Website:  You  may  access  up-to-date 
information  about  this  meeting  at 
www.hcfa.gov/coverage. 

Hotline:  You  may  access  up-to-date 
information  about  this  meeting  on  the 
HCFA  Advisory  Conmiittee  Information 
Hotline,  1-877-449-5659  (toll  free)  or 
in  the  Baltimore  area  (410)  786-9379. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  A.  Long,  Executive  Secretary, 
410-786-5702. 

SUPPLEMENTARY  INFORMATION:  On  August 
13, 1999,  we  pubhshed  a  notice  (64  FR 
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44231)  aimouncing  an  earlier  meeting  of 
the  Drugs,  Biologies,  and  Therapeutics 
Panel  (the  Panel)  and  also  describing  the 
Medicare  Coverage  Advisory  Committee 
(MCAC),  which  provides  advice  and 
recommendations  to  us  about  clinical 
issues.  This  notice  aimounces  the  June 
20,  2001  public  MCAC  meeting  of  the 
Drugs,  Biologies,  and  Therapeutics 
Panel. 

Current  Panel  Members 

Thomas  V.  Holohan,  M.A.,  M.D., 
FACP;  Leslie  P.  Francis,  JD,  Ph.D.; 
Judith  A.  Cahill,  M.A.;  Michael  L. 
Friedland,  M.D.;  Kathy  J.  Helzlsouer, 
M.D.,  M.H.S.;  Robert  C.  Johnson,  M.S.; 
Ronald  P.  Jordan,  R.Ph.;  Mitchell 
Sugarman,  M.B.A.,  M.S.;  Cathleen  M. 
Dooley,  M.A.;  Christine  M.  Grant,  JD. 


Meeting  Topic 

The  Panel  will  hear  and  discuss 
presentations  from  interested  persons 
regarding  the  use  of  levo-camitine  in 
end  stage  renal  disease  patients. 

Procedure  and  Agenda 

This  meeting  is  open  to  the  public. 
The  Panel  will  hear  oral  presentations 
from  the  public  for  approximately  2.5 
hours.  The  Panel  may  limit  the  number 
and  duration  of  oral  presentations  to  the 
time  available.  If  you  wish  to  make 
formal  presentations  you  must  notify 
the  Executive  Secretary  named  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice.  In  addition,  you 
must  submit  the  following  by  the 
Deadline  for  Presentations  and 
Comments  date  listed  in  the  DATES 
section  of  this  notice;  a  brief  statement 
of  the  general  nature  of  the  evidence  or 
argimients  you  wish  to  present  and  the 
names  and  addresses  of  proposed 
participants;  and  a  written  copy  of  your 
presentation  to  the  Executive  Secretary 
before  the  meeting.  We  will  request  that 
you  declare  at  the  meeting  whether  or 
not  you  have  any  financial  involvement 
with  manufacturers  of  any  items  or 
services  being  discussed  (or  with  their 
^competitors). 

After  the  public  and  our 
presentations,  the  Panel  will  deliberate 
openly  on  the  topic.  Interested  persons 
may  observe  the  deliberations,  but  the 
Panel  will  not  hear  further  comments 
during  this  time  except  at  the  request  of 
the  chairperson.  The  Panel  will  also 
allow  approximately  a  30-minute  open 
public  session  for  any  attendee  to 
address  issues  specific  to  the  topic.  At 
the  conclusion  of  the  day,  the  members 
will  vote  and  the  Panel  will  make  its 
recommendation. 

Authority:  5  U.S.C.  App  2,  section  10(a)(1) 
and  (a)(2). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 

Dated:  May  25,  2001. 
Jeffrey  L.  Kang,  M.D., 

Director.  Office  of  Clinical  Standards  and 

Quality,  Health  Care  Financing 

Administration. 

[FR  Doc.  01-13846  Filed  5-31-01;  8:45  am) 

BRUNO  COM  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  imtil  such  time  as  it 
is  restored  to  full  certification  imder  the 
Guidelines. 

If  any  laboratory  has  withdravtrn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  Notice  is  also  available  on  the 
internet  at  the  following  website: 
http://wwH'.health.org/workplace. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  lOO- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 


laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum        ^ 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis,  WI  53227.  414-328- 
7840/800-877-7016  (Formeriy: 
Bayshore  Clinical  Laboratory) 
Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118.  901-794-5770/888-290- 
1150 
Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400 
Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-4931  /  334-263-5745 
Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-9000  (Formeriy:  Jewish 
Hospital  of  Cincinnati,  Inc.) 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly.  VA 
20151, 703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412.  702- 
733-7866  /  800-433-2750 
Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) ) 
Clinical  Laboratory  Partners,  LLC,  129 
East  Cedar  St.,  Newington,  CT  06111, 
860-696-8115  (Formeriy;  Hartford 
Hospital  Toxicology  Laboratory) 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802  800- 
445-6917 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652  /  417-269-3093  (Formeriy: 
Cox  Medical  Centers) 
Dept.  of  the  Navy,  Drug  Screening 
Laboratory,  Great  Lakes.  IL,  Building 
38-H,  P.  O.  Box  88-6819,  Great  Lakes, 
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IL  60088-6819,  847-688-2045  /  847- 
688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Drive,  Fort  Myers,  FL 
33913,  941-561-8200  /  800-735-5416 

Doctors  Laboratory,  Inc.,  PO.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602, 
912-244-^468 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology-.  LLC  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle.  WA  98104 
206-386-2672  /  800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd..  Warminster,  PA  18974. 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V1B4,  780-451-3702/800- 
661-9876 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr..  Oxford,  MS  38655.  662-236- 
2609 

Express  Analytical  Labs,  1301  18th  Ave. 
NW.,  Suite  110,  Austin,  MN  55912. 
507-437-7322 

Gamma-Dynacare  Medical 
Laboratories,*  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6267 

Integrated  Regional  Laboratories,  5361 
NW  33rd  Avenue,  Fort  Lauderdale,  FL 
33309,  954-777-0018,  800-522-0232 
(Formerly:  Cedars  Medical  Center, 
Department  of  Pathology) 

Kroll  Laboratory  Specialists,  Inc.,  1111 
Newton  St.,  Gretna.  LA  70053.  504- 
361-8989/800-433-3823  (Formerly: 
Laboratory  Specialists.  Inc.) 

LabOne.  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-88&-3927/ 
800-728-4064  (Formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.) 

Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Road, 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387 

Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  908-526-2400/800-437-4986 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 
Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Drive, 
Research  Triangle  Park,  NC  27709, 
919-572-€900/800-833-3984 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.; 


CompuChemLaboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the 
Roche  Group) 

Laboratory  Corporation  of  America 
Holdings,  1120  Stateline  Road  West, 
Southaven,  MS  38671,  866-827-8042/ 
800-233-6339  (Formerly:  LabCorp 
Occupational  Testing  Services,  Inc., 
MedExpress/National  Laboratory 
Center) 

Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 

MAXXAM  Analytics  hic.*,  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z  iPl,  905-890-2555 
(Formerly:  NOVAMANN  (Ontario) 
hic.) 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43699,419-383-5213 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112. 
651-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232, 503-413-5295/800-950-5295 

Miimeapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive, 
Miimeapolis,  Minnesota  55417,  612- 
725-2088 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc.,  1141  E.  3900  South,  Salt 
Lake  City,  UT  84124,  801-293-2300/ 
800-322-3361,  (Formerly:  NWT  Drug 
Testing,  North  West  Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  Street,  Deer  Park.  TX 
77536,  713-920-2559  (Formerly: 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division;  UTMB 
Pathology-Toxicology  Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134 

Pacific  Toxicology  Laboratories,  6160 
Variel  Ave.,  Woodland  Hills.  CA 
91367.  818-598-3110/800-328-6942 
(Formerly:  Centinela  Hospital  Airport 
Toxicology  Laboratory) 

Pathology  Associates  Medical 
Laboratories,  11604  E.  Indiana  Ave., 
Spokane,  WA  99206,  509-926-2400/ 
800-541-7891 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth, 
TX  76118,  817-215-8800  (Formerly: 
Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland  Park,  KS 
66210,  913-339-0372/800-821-3627 


Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Blvd.,  San  Diego,  CA  92111,  858-279- 
2600/800-882-7272 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340. 
770-452-1590  (Formeriy:  SmithKline 
Beecham  Clinical  Laboratories, 
SmithKline  Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4444 
Giddings  Road,  Aubiim  Hills,  MI 
48326,  248-373-9120/800-444-0106 
(Formerly:  HealthCare/Preferred 
Laboratories,  HealthCare/MetPath, 
CORNING  Clinical  Laboratories) 

Quest  EKagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
842-6152  (Moved  from  the  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories,  SmithKline  Bio-Science 
Laboratories) 

Quest  Diagnostics  Incorporated,  801 
East  Dixie  Ave.,  Suite  105 A,  Leesburg, 
■FL  34748, 352-787-9006x4343 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  Doctors  & 
Physicians  Laboratory) 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown,  PA  19403, 
610-631-4600/800-877-7484 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  506  E. 
State  PYvfy.,  Schaumburg,  IL  60173, 
800-669-6995/84  7-885-201 0 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  International 
Toxicology  Laboratories) 

Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  619-686-3200/800-446- 
4728  (Formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT),  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 

Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5590  (Formerly:  MetPath, 
Inc.,  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratory) 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520  /  800-877-2520 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories) 

Scientific  Testing  Laboratories.  Inc..  463 
Southlake  Blvd..  Richmond.  VA 
23236. 804-378-9130 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300/800-999-5227 
South  Bend  Medical  Foimdation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend. 
IN  46601,  219-234-4176 
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Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-8507/800-279-0027 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lawrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520  (Formeriy:  St. 
Lawrence  Hospital  &  Healthcare 
System) 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73101,  405-272- 
7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  &  Clinics,  2703  Clark  Lane, 
Suite  B,  Lower  Level.  Coliunbia,  MO 
65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 

Universal  Toxicology  Laboratories,  LLC, 
9930  W.  Highway  80,  Midland,  TX 
79706,  915-561-8851/888-953-8851 
The  following  laboratory  volimtarily 

withdrew  from  the  National  Laboratory 

Certification  Program  on  May  31,  2001: 

PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025 
650-328-6200/800-446-51 77 

*  The  Standards  Council  of  Canada 
(SCC)  voted  to  end  its  Laboratory 
Accreditation  Program  for  Substance 
Abuse  (LAPSA)  effective  May  12,  1998. 
Laboratories  certified  through  that 
program  were  accredited  to  conduct 
forensic  urine  drug  testing  as  required 
by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the 
certification  of  those  accredited 
Canadian  laboratories  will  continue 
under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance 
testing  plus  periodic  on-site  inspections 
of  those  LAPSA-accredited  laboratories 
was  transferred  to  the  U.S.  DHHS,  with 
the  DHHS'  National  Uboratory 
Certification  Program  (NLCP)  contractor 
continuing  to  have  an  active  role  in  the 
performance  testing  and  laboratory 
inspection  processes.  Other  Canadian 
laboratories  wishing  to  be  considered 
for  the  NLCP  may  apply  directly  to  the 
NLCP  contractor  just  as  U.S.  laboratories 
do. 

Upon  finding  a  Canadian  laboratory  to 
be  qualified,  the  DHHS  will  recommend 

Reporting  Burden 


that  DOT  certify  the  laboratory  (Federal 
Register,  16  July  1996)  as  meeting  the 
minimum  standards  of  the  "Mandatory 
Guidelines  for  Workplace  Drug  Testing" 
(59  Federal  Register,  9  June  1994,  Pages 
29908-29931).  After  receiving  the  DOT 
certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in 
the  NLCP  certification  maintenance 
program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  01-13733  Filed  5-31-01;  8:45  am) 

■ILLMO  COW  4iaO-2l>-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  No.  FR-4650-N-39] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB; 
Minimum  Property  Standards  for 
Housing 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  July  2, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0321)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington.  DC  20410;  e-mail 


Wayne_Eddins®HUD.gov;  telephone 
(202)  708-2374.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
hsts  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiirs  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  name  and  telephone 
nimiber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Minimum  Property 
Standards  for  Housing. 

OMB  Approval  Number:  2502-0321. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Information  on  local  property  standards 
for  assisted  multifamily  housing  and 
care-type  facilities  is  collected  from 
State  and  local  governments  to  assess 
the  equivalency  of  their  existing 
housing  standards  in  meeting  HUD's 
minimum  requirements.  If  such  State  or 
local  codes  are  deemed  equivalent,  HUD 
assisted  properties  need  only  comply 
with  such  equivalent  codes. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion. 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden 

hours 


1,350 


1 


10.800 
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Total  Estimated  Burden  Hours: 
10,800. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Actof  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  May  22.  2001. 

Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  01-13718  Filed  5-31-01;  8:45  am] 

BIUJNO  COOE  421IMn-«l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  ^4o.  FR-465<l^-N-40] 

Notice  of  SutMnission  of  Proposed 
Infoimatlon  Collection  to  OMB; 
Mortgage  Record  Change 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  July  2, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0422)  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Orban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410;  e-mail 
Wayne_Eddins@HUD.gov;  telephone 
(202)  708-2374.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins 

SUPPt^MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiu-s  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Departixent.  This  Notice 
also  lists  the  following  information: 

Title  of  Proposal:  Mortgage  Record 
Change. 

OMB  Approval  Number:  2502-0422. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Mortgage  Record  Change  information  is 
provided  by  FHA-approved  mortgagees 
to  comply  with  HUD  requirements  for 
reporting  the  sale  of  a  mortgage  between 
investors  and/or  the  transfer  of  the 
mortgage  servicing  responsibility,  as 
appropriate. 

Respondents:  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Quarterly. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


=      Burden  hours 


Reporting  Burden 


6.000 


487 


0.1 


62,000 


Total  Estimated  Burden  Hours': 
262,000. 

Status:  Reinstatement  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  23,  2001. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-13719  Filed  5-31-01;  8:45  am] 

BILUNG  COOE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4644-N-22] 

Federal  Property  Suitable  aa  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 


action:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  imderutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
effective  DATE:  June  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 


and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless. 

Today's  Notice  is  for  the  purpose  of 
aimouncing  that  no  additional 
properties  have  been  determined 
suitable  or  imsuitable  this  week. 

Dated:  May  24,  2001. 

lolui  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  01-13573  Filed  5-31-01;  8:45  am] 

BHJJNO  COOe  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  L^nds  as 
Reservation  for  the  Pueblo  of  Isleta 
Indians  in  New  IMexico 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 


> 


■N 
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ACTION:  Notice  of  reservation 
proclamation. 

SUMMARY:  This  notice  announces  that 
the  Assistant  Secretary — Indian  Affairs 
proclaimed  approximately  58  acres, 
more  or  less,  as  an  addition  to  the 
reservation  of  the  Pueblo  of  Isleta  on 
May  22,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  E.  Scrivner,  Deputy  Director, 
Office  of  Trust  Responsibilities,  MS- 
4510/MIB/Code  220,  1849  C  Street, 
NW.,  Washington,  DC  20240,  telephone 
(202) 208-7737. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  8.1. 

A  proclamation  was  issued  according 
to  the  Act  of  Jime  18,  1934  (48  Stat.  986; 
25  U.S.C.  467),  for  the  tract  of  land 
described  below.  The  land  was 
proclaimed  to  be  an  addition  to  and  part 
of  the  reservation  of  the  Pueblo  of  Isleta 
for  the  exclusive  use  of  Indians  on  that 
reservation  who  are  entitled  to  reside  at 
the  reservation  by  enrollment  or  tribal 
membership. 

Tract  Lettered  "B."  Lands  of  Brown 
Construction  Co.,  within  section  6, 
Township  8  North,  Range  3  East, 
N.M.P.M.,  and  on  M.R.G.C.D.  Map  No. 
59,  as  the  same  is  shown  and  designated 
on  said  plat  thereof,  filed  in  the  Office 
of  the  County  Clerk  of  Bernalillo 
Coimty,  New  Mexico,  on  December  16, 
1985, 

Together  with  all  buildings, 
structures,  and  other  existing 
improvements  upon  any  part  of  the 
foregoing-described  real  estate  in  their 
"as  is"  and  "where  is"  condition,  with 
all  faults,  and  without  warranties, 
express  or  implied,  concerning 
suitability  or  fitness  for  use  or  other 
warranties  of  any  type,  except,  and 
carrying,  warranty  of  title; 

Including  all  appurtenances,  rights 
including  reversionary  rights,  water 
rights,  easements,  and  privileges 
belonging  to  or  nmning  with  the 
foregoing-described  real  estate, 
including  without  limitation  all  of  the 
Grantor's  right,  tiUe,  and  interest,  if  any, 
in  and  to  any  and  all  land,  lying  in  the 
bed  of  any  street,  road,  cul-de-sac,  alley, 
or  access  way,  open  or  closed,  existing, 
vacated,  or  proposed,  adjoining, 
adjacent  to,  or  contiguous  to  the 
foregoing-described  real  estate; 

Subject  to  Reservations  in  Patent  from 
the  United  State  of  America,  recorded  in 
Book  31,  page  573,  records  of  Bernalillo 
County,  New  Mexico; 

Subject  to  that  certain  easement  in 
favor  of  Public  Service  Company  of  New 
Mexico  and  Mountain  States  Telephone 


and  Telegraph  Company  by  document 
dated  October  27, 1975,  filed  December 
30,  1975,  in  Book  Misc.  456,  page  190, 
as  Document  No.  75-1947A,  records  of 
Bernalillo  County,  New  Mexico,  and  as 
shown  and  provided  for  on  the  recorded 
plat  of  said  Addition; 

Subject  to  that  certain  easement  in 
favor  of  Public  Service  Company  of  New 
Mexico  and  Mountain  States  Telephone 
and  Telegraph  Company  by  document 
dated  November  12,  1976.  filed 
December  17, 1976,  in  Book  Misc.  511, 
page  35.  as  Document  No.  76-66732, 
records  of  Bernalillo  County,  New 
Mexico,  affecting  the  southerly  seven 
feet  (7')  of  the  premises,  and  as  shown 
and  provided  for  on  the  recorded  plat  of 
said  Addition; 

Subject  to  all  taxes  and  other 
assessments  for  the  current  year  by  the 
County  of  Bernalillo  or  State  of  New 
Mexico,  with  warranty  covenants. 
Containing  58  acres,  more  or  less. 

This  proclamation  does  not  affect  title 
to' the  land  described  above,  nor  does  it 
affect  any  valid  existing  easements  for 
public  roads  and  highways,  for  public 
utilities  and  for  railroads  and  pipelines 
and  any  other  rights-of-way  or 
reservations  of  record. 

Dated:  May  22.  2001. 
James  H.  McDivitt, 

Deputy  Assistant  Secretary — Indian  Affairs 

(Management). 

[FR  Doc,  01-13823  Filed  5-31-01;  8:45  am] 

BILUNG  COOE  4310-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-739  (Review)] 
Clad  Steel  Plate  From  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  a  five-year  review 
concerning  the  antidumping  duty  order 
on  clad  steel  plate  trom  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  a  review 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  order  on  clad  steel 
plate  from  Japan  would  be  likely  to  lead 
to  continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  information  specified  below  to  the 
Commission;  >  to  be  assured  of 


consideration,  the  deadline  for 
responses  is  July  23,  2001.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  August 
15,  2001.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  2P1,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  June  1 .  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
ivjvw.usjfc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-UNE)  at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  2,  1996,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order  on  imports  of  clad  steel  plate  from 
Japan  (61  FR  34421).  The  Commission  is 
conducting  a  review  to  determine 
whether  revocation  of  the  order  would 
be  likely  to  lead  to  continuation  or 
reciuxence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  a  full  review  or  an 
expedited  review.  The  Commission's 
determination  in  any  expedited  review 
will  be  based  on  the  fads  available, 
which  may  include  information 
provided  in  response  to  this  notice. 

Definitions 

The  following  definitions  apply  to 
this  review: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 


'  No  response  to  this  request  for  information  is 
required  if.a  currently  valid  OfBce  of  Management 
and  Budget  (OMB)  number  is  not  displayed;  the 


OMB  number  is  3117-0016/lISITC  No.  01-5-062. 
expiration  date  July  31,  2002.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  pmr  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations.  U.S.  International  Trade 
Commission,  SCO  E  Street,  SW,  Washington,  DC 
20436. 
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scope  of  the  five-year  review,  as  defined 
by  the  Department  of  Commerce. 

(2)  The  Subject  Cou/itiy  in  this  review 
is  Japan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determination,  the  Commission  defined 
the  Domestic  Like  Product  as  all  clad 
steel  plate  coextensive  with  Commerce's 
scope  of  the  investigation,  i.e.,  all  clad 
steel  plate  of  a  widti^  of  600mm  or  more 
and  a  composite  thickness  of  4.5mm  or 
more,  regardless  of  cladding  alloy. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determination, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  clad  steel  plate 
of  a  width  of  600mm  or  more  and  a 
composite  thickness  of  4.5mm  or  more. 

(5rThe  Order  Date  is  the  date  that  the 
antidumping  duty  order  under  review 
became  effective.  In  this  review,  the 
Order  Date  is  July  2,  1996. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  fix)m  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  Review  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
v«shing  to  participate  in  the  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  review. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"seune  particular  matter"  as  the 


underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  §  207,  the  post  employment 
statute  for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  nUes,  the  Secretary  will 
make  BPI  submitted  in  this  review 
available  to  authorized  applicants  imder 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9).  who  are  parties  to  the 
review.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  this 
review  must  certify  that  the  information 
is  accurate  and  complete  to  the  best  of 
the  submitter's  knowledge.  In  making 
the  certification,  the  submitter  will  be 
deemed  to  consent,  unless  otherwise 
specified,  for  the  Commission,  its 
employees,  and  contract  personnel  to 
use  the  information  provided  in  any 
other  reviews  or  investigations  of  the 
same  or  comparable  products  which  the 
Commission  conducts  under  Title  Vn  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  die  information  specified 
below.  The  deadline  for  filing  such 
responses  is  July  23.  2001.  Pursuant  to 
section  207.62(b)  of  the  Commission's 
rules.  eUgible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 


of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  an  expedited  or  full  review. 
The  deadline  for  filing  such  comments 
is  August  15.  2001.  All  written 
submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  review 
must  be  served  on  all  other  parties  to 
the  review  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  review  you  do  not 
need  to  serve  your  response). 

Inability  to  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  caimot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determination  in  the  review. 

Information  To  Be  Provided  in 
Response  to  this  Notice  of  Institution. 

As  used  below,  the  term  "firm" 
includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identi^  the  firms  in  which 
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your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  this  review  by  providing  information 
requested  by  the  Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
order  on  the  Domestic  Industry  in 
general  and/ or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 

§  1675a(a))  including  the  likely  volume 
of  subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  Known  and  ciurently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  the  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1995. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  2000  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars,  f.o.b.  plant). 
If  you  are  a  union/worker  group  or 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Country,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  2000  (report  quantity  data 
in  short  tons  and  value  data  in 
thousands  of  U.S.  dollars).  If  you  are  a 
trade/business  association,  provide  the 


information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
the  Subject  Coimtry  accoimted  for  by 
your  firm's(s')  imports; 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coimtervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  the  Subject 
Coimtry;  and 

(c)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coimtervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  from  the 
Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Country, 
provide  the  following  information  on 
your  finn's(s')  operations  on  that 
product  during  calendar  year  2000 
(report  quantity  data  in  short  tons  and 
value  data  in  thousands  of  U.S.  dollars, 
landed  and  duty-paid  at  the  U.S.  port 
but  not  including  antidumping  or 
countervailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  the  Subject  Country  accounted  for  by 
your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  the  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supi^y 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 


ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.61  of  the  Conunission's  rules. 

Issued:  May  21.2001. 
Donna  R.  Koehnke, 
Secretary. 
[PR  Doc.  01-13685  Filed  5-31-01;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-365-366 
(Review)  and  731-TA-734-735  (Review)] 

Certain  Pasta  From  Italy  and  Turkey 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  countervailing  and 
antidumping  duty  orders  on  certain 
pasta  from  Italy  and  Turkey. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
countervailing  and  antidumping  duty 
orders  on  certain  pasta  from  Italy  and 
Turkey  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  Pursuant  to  section  751(c)(2)  of 
the  Act,  interested  parties  are  requested 
to  respond  to  this  notice  by  submitting 
the  iniformation  specified  below  to  the 
Commission; '  to  be  assured  of 


'  No  response  to  this  request  for  information  is 
required  if  a  currently  valid  Office  of  Management 
and  Budget  (OMB)  number  is  not  displayed:  the 
OMB  number  is  3117-0016/USrrC  No.  01-5-063. 
expiration  date  |uly  31.  2002.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  (»nunents 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  Investigations,  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Washington,  DC 
20436. 
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consideration,  the  deadline  for 
responses  is  July  23,  2001.  Comments 
on  the  adequacy  of  responses  may  be 
filed  with  the  Commission  by  August 
15,  2001.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  June  1 ,  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  24, 1996,  the  Department  of 
Commerce  issued  countervailing  and 
antidumping  duty  orders  on  imports  of 
certain  pasta  from  Italy  and  Turkey  (61 
FR  38544).  The  Commission  is 
conducting  reviews  to  determine 
whether  revocation  of  the  orders  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  or  expedited 
reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
[available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  Italy  and  Turkey. 


(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission 
defined  the  Domestic  Like  Product  as  all 
dry  pasta.  One  Commissioner  defined 
the  Domestic  Like  Product  differently. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  dry  pasta.  One 
Commissioner  defined  the  Domestic 
Indusdy  differently. 

(5)  The  Order  Date  is  the  date  that  the 
countervaiUng  and  antidumping  duty 
orders  under  review  became  effective.  In 
these  reviews,  the  Order  Date  is  July  24, 
1996. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
maniifiacturer  or  through  its  selling 
agent. 

Participation  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15. 
to  seek  Conmiission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 


respect]  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  APO  Service  List 

Piirsuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Conunission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  such 
responses  is  July  23,  2001.  Pursuant  to 
section  207.62(b)  of  the  Commission's 
rules,  eligible  parties  (as  specified  in 
Commission  rule  207.62(b)(1))  may  also 
file  comments  concerning  the  adequacy 
of  responses  to  the  notice  of  institution 
and  whether  the  Commission  should 
conduct  expedited  or  full  reviews.  The 
deadline  for  filing  such  comments  is 
August  15,  2001.  All  written 
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submissions  must  conform  with  the 
provisions  of  sections  201.8  and  207.3 
of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Conunission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must>be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  To  Provide  Requested 
Information 

Pursuant  to  section  207.61(c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  c.an  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  To  Be  Provided  in 
Response  to  This  Notice  of  Institution 

ILyou  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Mert:handise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
yova  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise. 


a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  coimtervailing  and 
antidumping  duty  orders  on  the 
Domestic  Industry  in  general  and/or 
your  firm/entity  specifically.  In  yovir 
response,  please  discuss  the  various 
factors  specified  in  section  752(a)  of  the 
Act  (19  U.S.C.  1675a(a))  including  the 
likely  volume  of  subject  imports,  likely 
price  effects  of  subject  imports,  and 
likely  impact  of  imports  of  Subject 
Merchandise  on  the  Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  each  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1995. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  2000  (report  quantify  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantify)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production; 

(b)  the  quantify  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  your  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Coim tries,  provide  the 


following  information  on  your  finn's(8') 
operations  on  that  product  during 
calendar  year  2000  (report  quantify  data 
in  thousands  of  pounds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  The  quantify  and  value  (landed, 
dufy-paid  but  not  including 
antidumping  or  countervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
each  Subject  Country  accounted  for  by 
your  firm'8(s')  imports; 

(b)  the  quantify  and  value  (f.o.b.  U.S. 
port,  including  antidimiping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  each 
Subject  Country;  and 

(c)  the  quantify  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consumption/company  transfers  of 
Subject  Merchandise  imported  frt)m 
each  Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  finn'8(s')  operations  on  that 
product  during  calendar  year  2000 
(report  quantify  data  in  thousands  of 
poimds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  dufy-paid  at 
the  U.S.  port  but  not  including 
antidimiping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  vour  association. 

(a)  Production  (quantify)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  each  Subject  Coimtry  accounted  for 
by  your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  bom  each  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
each  Subject  Country  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production 
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methods;  development  efforts;  ability  to 
increase  production  (including  the  shift 
of  production  fecilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  each  Subject  Country,  and 
such  merchandise  firom  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

May  21.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-13684  Filed  5-31-01;  8:45  am) 

BILLING  COOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttte  Resource  Conservation  and 
Recovery  Act  and  ti>e  Clean  Water  Act 

Notice  is  hereby  given  that  on  May  14, 
2001 ,  a  proposed  consent  decree  in 
United  States  v.  AG'S  Tribal  Industries, 
Civil  Action  No.  CV-01-96M-DWM, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Montana. 

In  this  action,  the  United  States 
sought  injunctive  relief  and  the  payment 
of  civil  {jbnalties  for  A&S  Tribal 
Industries'  alleged  violations  of  the 
hazardous  waste  generator  and 
treatment,  storage  and  disposal 
requirements  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA",  and  the  pretreatment 
requirements  of  the  Clean  Water  Act,  at 
its  facility  located  near  Poplar,  Montana. 
Under  the  proposed  decree,  the 
defendant  A&S  Tribal  Industries  will 
pay  the  sum  of  $40,000  over  a  three  year 
period.  The  settlement  simi  is  based 
upon  the  financial  inability  of  A&S 
Tribal  Industries  to  pay  more.  The 


proposed  decree  also  requires  that  A&S 
Tribal  Industries  take  specified 
injunctive  measures  to  prevent  RCRA 
generator  and  waste  storage  violations 
in  the  future  and  to  perform  initial 
sampling  at  facility  locations  where 
hazardous  waste  releases  have  occurred. 
The  proposed  decree  also  requires  that 
A&S  Tribal  Industries  install,  operate 
and  maintain  pretreatment  equipment 
necessary  to  achieve  applicable 
discharge  limits. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States,  v.  AS-S  Tribal 
Industries.  D.J.  Ref.  90-7-1-06092. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  2929  3rd  Avenue 
North,  Stiite  400,  Billings,  Montana 
59103;  and  at  U.S.  EPA  Region  Vffl,  999 
18th  Street,  Denver,  Colorado  80202.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  fi-om  the 
Consent  Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $12.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  01-13773  Filed  5-31-01;  8:45  ami 

BILUNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  aiKl  Production 
Act  of  1993— the  Asymmetrical  Digital 
SubscrHier  Line  Forum 

Notice  is  hereby  given  that,  on  April 
17,  2001,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Asymmetrical 
Digital  Subscriber  Line  Forum  ("ADSL") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  linuting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 


Specifically,  Hitachi,  Kanagawa, 
JAPAN,  BRECIS  Communications,  San 
Jose,  CA;  Charles  Industries,  Rolling 
Meadows,  IL;  State  Farm  Insurance, 
Bloomington,  IL;  Energis 
Conununications,  Reading,  Berkshire, 
England,  UNITED  KINGDOM; 
International  Engineering  Consortium, 
Chicago,  IL;  Symmetricom,  San  Jose, 
CA;  Knowledge  Junction,  Coquitlam, 
British  Columbia,  CANADA;  Telekom 
Austria,  Vienna,  AUSTRIA;  AccessLan 
Communications,  San  Jose,  CA; 
Verilink,  Huntsville,  AL;  VDSL  Systems. 
Oy,  Espoo,  FINLAND;  Avaya,  Inc., 
Whippany,  NJ;  Bulldog 
Communications,  London,  England, 
UNITED  KINGDOM;  e-Site.  Tustin.  CA; 
Actiontec  Electronics,  Orange,  CA; 
DETEL,  Taipei,  TAIWAN;  BroadMAX 
Technologies,  Delray  Beach,  FL;  TUV 
Rheinland  of  N.A.,  Pleasanton,  CA; 
Incognito  Software,  Vancouver,  British 
Columbia,  CANADA;  Comtest 
Networks,  Ottawa,  Ontario,  CANADA; 
UAT,  Taipei,  TAIWAN;  riodata  AG. 
Zurich,  SWITZERLAND;  and  TEG 
Worldwide  Media,  Irving,  TX  have  been 
added  as  parties  to  this  venture. 

The  following  parties  have  changed 
their  names:  Mitel  Corporation,  Kanata, 
Ontario.  CANADA  is  now  Mitel 
Networks;  GTS  Network  Systems, 
Hoeilaart,  BELGIUM  is  now  EBONE; 
Eicon  Technology,  Montreal,  Quebec, 
CANADA  is  now  Eicon  Networks;  Fluke 
Corporation,  Everett,  WA  is  now  Fluke 
Networks,  Inc.;  First  Telecom, 
Frankfiirt,  GERMANY  is  now  Atlantic 
Telecom;  Clare  Remtech,  San  Diego,  CA 
is  now  Sumida;  Cable  &  Wireless  HKT. 
Hong  Kong.  HONG  KONG-CHINA  is 
now  Pacific  Century  Cyberworks:  and 
Ericsson  Aheadcom.  Vienna,  AUSTRIA 
is  now  Ahead  Communications. 

In  addition.  Silicon  Spice,  Mountain 
View,  CA  has  been  acquired  by        -^ 
Broadcom,  Irvine,  CA;  and  Chiplogic. 
Santa  Clara.  CA  has  merged  with  Analog 
Devices,  Inc.,  Wilmington,  MA. 

Also,  Belgacom,  Brussels,  BELGIUM; 
Bintec  Corporation,  Numberg, 
GERMANY;  Pliant  Systems,  Research 
Triangle  Park,  NC;  Digi  International, 
Minnetonka,  MN;  Edgcumbe 
Instruments,  Glasgow,  Scotland, 
UNITED  KINGDOM;  ITRI,  Taejon, 
TAIWAN;  Fantastic  Corporation,  Zug, 
SWITZERLAND;  Iceland  Telecom. 
Reykjavik,  ICELAND;  Interlink,  Seoul, 
REPUBLIC  OF  KOREA;  INTERSPEED, 
North  Andover.  MA;  Inverness  Systems, 
Marlborough,  MA;  IPM  Datacom, 
Frattamaggiore  Napol,  ITALY;  Italtel, 
Settimo  Milanese,  ITALY;  Jato 
Communications,  Denver,  CO;  Katron 
Technologies,  Taipei.  TAIWAN;  Korea 
Telecom.  Taejon.  REPUBLIC  OF 
KOREA;  LASAT  Networks,  Nibe. 
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DENMARK;  Northpoint 
Communications,  San  Francisco,  CA; 
Promatory  Communications,  Fremont, 
CA;  Quokka  Sports,  San  Francisco,  CA; 
Raychem,  Menlo  Park,  CA;  Secre 
Composants  S.A.,  Pontauh-Combault, 
FRANCE;  tdSoft  Commimications, 
Hezeliys,  ISRAEL;  Telamon 
Corporation,  Martinsville,  DM; 
Telefonica  de  Espana.  Madrid,  SPAIN; 
Universal  Microelectronics,  Torrance, 
CA;  University  of  Pretoria,  Pretoria. 
SOUTH  AFRICA;  Actema,  Salem;  VA; 
Xecom,  Milpitas,  CA;  Xstreamis  pic, 
Oxford,  England,  UNITED  KINGDOM; 
DETECON,  Bonn.  GERMANY;  Fidelity 
Investments,  Boston,  MA;  KPMG, 
Uxbridge,  Middlesex,  England,  UNITED 
KINGDOM;  Swisscom  Ltd,  Geneva, 
SWITZERLAND;  FirstWorid 
Communications.  San  Diego.  CA; 
Audiocodes,  Yehud,  ISRAEL;  Infinitec 
Communications,  Tulsa,  OK;  Netcom 
Systems,  Chatsworth,  CA;  Tiu-k 
Telekom,  Ankara,  TURKEY;  Larscom, 
Research  Triangle  Park,  NC;  HUB 
Fabricating  Company,  Reading,  PA; 
Fastcomm  Communications,  Dulles,  VA; 
Tecate  Industries,  Poway,  CA;  Intera 
Systems,  Los  Gatos,  CA;  Elastic 
Networks,  Alpharetta,  GA;  Ezenia!. 
Marlborough.  MA;  cFos.  Lueders/ 
Winkler.  Bonn.  GERMANY;  Telewest. 
Bradford,  West  Yorkshire,  England, 
UNITED  KINGDOM;  Tachion  Networks, 
West  Long  Branch,  NJ;  Sonoma  Systems, 
Marlborough,  MA;  Metrodata,  Egham, 
Surrey,  England.  UNITED  KINGDOM: 
Nbase-Xyplex.  Littleton.  MA;  KYE 
Systems.  Taipei.  TAIWAN;  E  &  E 
Magnetic  products.  Hong  Kong,  HONG 
KONG-CHINA;  New  Edge  Networks. 
Vancouver.  WA;  Angeles  Design 
Systems,  Inc.,  Los  Angeles,  CA; 
EmpowerTel  Networks,  Milpitas,  CA; 
Silicon  Labs,  Austin,  TX; 
MEDL\CENTERS.COM,  Chantilly.  VA; 
On2.com.  New  York,  NY; 
DiscoveryCom,  Inc.,  Huntsville,  AL; 
DSL.com,  Inc..  Westfield.  DM;  Telefonica 
CTC  Chile.  Santiago.  CHILE;  Dorado 
Software.  El  Dorado  Hills,  CA; 
Northcoit.com,  West  Palm  Beach,  FL; 
Dresdner  Kleinwort  Benson,  New  York, 
NY;  Recsol  I&C,  Seoul,  REPUBLIC  OF 
KOREA;  Telint  Global,  Potsdam, 
GERMANY;  webMethods,  Fairfax,  VA; 
Belenos,  Boston,  MA;  imajet.com, 
Singapore.  SINGAPORE;  DXO  Telecom, 
Seoul,  REPUBUC  OF  KOREA;  Access 
Conferences  International,  London, 
England,  UNITED  KINGDOM;  Kasenna, 
Moimtain  View,  CA;  Xpeed  Networks, 
San  Jose,  CA;  @Link  Networks, 
Louisville,  CO;  and  Valence 
Semiconductor,  Tustin,  CA  have  been 
dropped  as  parties  to  this  venture. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ADSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15,  1995,  ADSL  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  25,  1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  January  25,  2001.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 

Constance  K.  Robinson, 

Director  qf  Operations,  Antitrust  Division. 
(FR  Doc.  01-13769  Filed  5-31-01;  8:45  am) 

BILLING  COOE  4410-11-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Coalition  for  Healthcare 
Estandards,  Inc. 

Notice  is  hereby  given  that,  on 
February  14,  2001,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ["the  Act"),  the 
Coalition  for  Healthcare  eStandards,  Inc. 
(The  "Coalition")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances. 

Pursuant  to  Section  6(b)  of  the  Act, 
the  identities  of  the  parties  are: 
Consorta,  Rolling  Meadows,  IL; 
empactHealth.com,  Nashville,  TN; 
Global  Healthcare  Healthcare  Exchange, 
Westminister,  CO;  HealthTrust 
Purchasing  Group,  Nashville,  TN; 
MedAssets.com,  Alpharetta.  GA; 
MedCenterDirect.com.  AUanta.  GA; 
Medibuy.com,  San  Diego,  CA; 
Neoforma.com,  Inc.,  San  Jose,  CA;  The 
New  Health  Exchange,  St.  Louis  Park, 
MN;  Novation.  LLC.  Irving.  TX;  and 
Premier,  Inc.,  San  Diego,  CA. 

The  general  area  of  planned  activity  is 
to  promote  the  development  and 
adoption  of  uniform,  open  standards  for 
supply  chain  transactions  made  over  the 
Internet  ("Standards");  to  promote  such 
Standards  worldwide;  and  to  imdertake 


such  other  activities  as  may  from  time 
to  time  be  appropriate  to  further  the 
purposes  and  achieve  these  goals. 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  01-13770  Filed  5-31-01;  8:45  am) 
BlUJNa  COM  4410-11-H 

DEPARTMENT  OF  JUSTICE 

Antitrust  Dh^lsion  - 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— inter  Company 
Collaboration  for  Aids  Drug 
Development 

Notice  is  hereby  given  that,  on  March 
6,  2001,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Inter  Company 
Collaboration  for  AIDS  Drug 
Development  (the  "Collaboration")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Specifically, 
although  no  changes  have  been  made  in 
the  membership  of  the  Collaboration, 
members  Glaxo  Wellcome  pic.  Research 
Triangle  Park,  NC;  and  SmithKliOe 
Beecham  pic,  Philadelphia,  PA  have 
merged  by  agreeing  to  be  acquired  by  a 
common  parent  company, 
GlaxoSmithKline  pic.  Research 
Triangle  Park,  NC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Collaboration. 
Membership  in  the  Collaboration 
remains  open,  and  the  Collaboration 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  May  27,  1993,  the  Collaboration 
filed  its  original  notification  piu^uant  to 
Section  6  (a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section  6 
(b)  of  the  Act  on  July  6,  1993  (58  FR 
36223). 

The  last  notification  was  filed  with 
the  Department  on  August  18,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6  (b)  of  the 
Act  on  October  6,  2000,  (65  FR  59874). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrvst  Division. 
[FR  Doc.  01-13771  Filed  5-31-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tt>e  National 
Cooperative  Research  and  Production 
Act  of  1993 — Spray  Drift  Tasit  Force 

Notice  is  hereby  given  that,  on  May  1 , 
2001 ,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Spray  Drift  Task 
Force  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  luider  specified  circiunstances. 
Specifically,  Novartis  Crop  Protection, 
Inc.,  Greensboro,  NC  and  Zeneca  Ag 
Products,  Inc.,  Wilmington,  DE  have 
merged  to  form  Syngenta  Crop 
Protection,  Inc.,  Greensboro,  NC.  Also, 
Nihon  Nohyaku  America,  Inc., 
Hockessin,  DE  has  changed  its  name  to 
Nichino  America,  Inc.;  and  Elf  Atochem 
North  America,  Inc.,  Philadelphia,  PA 
has  changed  its  name  to  Cerrexagri,  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  cmd  Spray  Drift 
Task  Force  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  15, 1990,  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  July  15, 1990 
(55  FR  27701). 

The  last  notification  was  filed  with 
the  Department  on  January  12,  2001.  A 
notice  was  published  in  the  Federal 
Register  piwsuant  to  Section  6(b)  of  the 
Act  on  February  27,  2001  (66  FR  12565). 

Constance  K.  Robinson, 

Director  of  Operations  Antitrust  Division. 
[FR  Doc.  01-13772  Filed  5-31-01;  8:45  am] 

BH.UNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review:  Extension  of  a  currently 
approved  collection. 


Prison  Population  Reports  Midyear 
Population  Counts  and  Advance  Year- 
End  Population  Counts — National 
Prisoner  Statistics 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Drug  Courts  Program 
Office,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  firom  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
July  31,2001. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  additional  information, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  please  write  to  Lawrence 
Greenfeld,  Acting  Director,  Bureau  of 
Justice  Statistics,  810  Seventh  St.  NW, 
Washington,  DC  20531.  If  you  need  a 
copy  of  the  collection  instruments  with 
instructions,  or  have  additional 
information,  please  contact  Paige 
Harrison  at  (202)  514-0809,  or  via 
facsimile  at  202-307-1463. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  Form/Collection: 
Prision  Population  Reports  Midyear 
Counts;  and  Prison  Population  Report 
Advance  Year-end  Counts — National 
Prisoner  Statistics. 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 


Department  sponsoring  the  collection. 
Form:  NPS-lA;  and  NPS-lB. 
Corrections  Statistics,  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
■  United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  Departments  of 
Corrections.  Others:  The  Federal  Bureau 
of  Prisons.  For  the  NPS-1 A  form,  52 
central  reports  (one  fi-om  each  State,  the 
District  of  Columbia,  and  the  Federal 
Biueau  of  Prisons)  responsible  for 
keeping  records  on  inmates  will  be 
asked  to  provide  information  for  the 
following  categories:  (a)  As  of  Jime  30, 
the  number  of  male  and  female  inmates 
under  their  jiuisdiction  with  maximiun 
sentences  of  more  than  one  year,  one 
year  or  less;  and  unsentenced  inmates; 
and  (b)  As  of  June  30,  the  number  of 
male  and  female  inmates  in  their 
custody  with  maximum  sentences  of 
more  than  one  year,  or  year  or  less;  and 
unsentenced  inmates;  and  (c)  As  of  June 
30,  the  number  of  male  and  female 
inmates  under  their  jurisdiction  housed 
in  privately-operated  facility,  either  in 
state  or  out  of  state;  and  (d)  As  of  June 

30,  the  number  of  male  and  female 
inmates  in  their  custody  by  race  and 
Hispanic  origin. 

For  the  NPS-lB  form,  52  centi^ 
reporters  (one  from  each  State,  the 
District  of  Columbia,  and  the  Federal 
Bureau  of  Prisons)  responsible  for 
keeping  records  on  iiunates  will  be 
asked  to  provide  information  for  the 
following  categories:  (a)  As  of  December 

31,  the  number  of  male  and  female 
inmates  under  their  jurisdiction  with 
maximiun  sentences  or  more  than  one 
year,  one  year  or  less;  and  unsentenced 
inmates;  and  (b)  The  number  of  inmates 
housed  in  county  or  other  local 
authority  correctional  facilities,  or  in 
other  state  or  Federal  facilities  on 
December  31,  solely  to  ease  prison 
crowding;  and  (c)  As  of  the  direct  result 
of  state  prison  crowding  during  2001, 
the  number  of  inmates  released  via 
coiul  order,  administrative  procedure  or 
statute,  accelerated  release,  sentence 
reduction,  emergency  release,  or  other 
expedited  release;  and  (d)  The  aggregate 
rated,  operational,  and  design 
capacities,  by  sex,  of  each  State's 
correctional  facilities  at  year-end. 

The  Bureau  of  Justice  Statistics  uses 
this  information  in  published  reports 
and  for  the  U.S.  Congress,  Executive 
Office  of  the  President,  practitioners, 
researchers,  students,  the  media,  and 
others  interested  in  criminal  justice 
statistics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
needed  for  an  average  respondent  to 
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respond:  52  respondents  each  taking  an 
average  3.0  hoiu^  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  156  annual  burden  hours. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 1331 
Pennsylvania  Ave.,  NW,  National  Place 
Building,  Washington,  DC  20530. 

Dated:  May  25,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  01-13724  Filed  5-31-01;  8:45  am] 

BHXMa  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
DEPARTMENT  OF  LABOR 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[OJP(OJP>-1320] 

The  Young  Offender  Initiative:  Reentry 
Grant  Program 

agency:  Employment  and  Training 
Administration  (ETA),  Labor; 
Corrections  Program  Office  (CPO), 
Office  of  Justice  Programs  (OJP),  Justice: 
Center  for  Substance  Abuse  "Treatment 
(CSAT)  and  Center  for  Mental  Health 
Services  (CMHS),  Substance  Abuse  and 
Mental  He^th  Services  Administration 
(SAMSHA).  Health  and  Human 
Services. 
ACHON:  Notice  of  funding  availability. 

SUMMARY:  The  Departments  of  Labor, 
Justice,  and  Health  and  Himian  Services 
are  requesting  applications  for  the 
Young  Offender  Initiative:  Reentry 
Grant  Program  to  enhance  community 
safety  through  the  successful 
reintegration  to  the  commiuiity  of 
offenders  ages  14  to  35,  who  have  been 
confined  for  a  minimum  of  12 
consecutive  months  for  adults  or  6 
consecutive  months  for  juveniles, 
through  a  coordinated  and 
comprehensive  continuimi  of 
supervision,  programs,  and  services. 
Approximately  $79  million  is  available 
to  fund  approximately  25  grants  of  up 
to  $3.1  miUion  each  to  applicants  that 
demonstrate  a  collaborative  effort  and 
broad-based  community  support. 
DATES:  Applications  must  be  received 
by  October  1,  2001,  by  5:30  p.m.  Eastern 
Standard  Time. 

ADDRESSES:  All  applications  must  be 
mailed  or  delivered  to  the  Corrections 


Program  Office,  Office  of  Justice 
Programs,  810  7th  Street,  NW.,  8th 
Floor.  Washington,  DC  20531.  Faxed  or 
e-mailed  applications  will  not  be 
accepted.  Interested  applicants  may 
obtain  general  information  about  the 
Young  Offender  Initiative:  Reentry 
Gmnt  Program  Application  Package, 
which  includes  the  Program 
Announcement,  required  forms,  and 
instructions  on  how  to  apply,  from  the 
U.S.  Department  of  Justice  Response 
Center  at  1-800-421-6770.  The 
Application  Package  is  also  available  at: 
OJP's  Web  site  at  http:// 
www.ojp.usdoj.gov/fundopps.htm; 
DOL's  Web  site  at  http:// 
wdsc.doleta.gov/sga;  and  SAMHSA's 
Web  site  at  http://www.samhsa.gov/ 
funding/funding.html.  For  general 
information,  contact  the  DOJ  Response 
Center  at  1-800-421-6770.  In  addition, 
the  partnering  agencies  may  be 
contacted  for  substantive  assistance: 

•  For  justice-related  issues,  contact 
Naydine  Fulton-Jones,  CPO/OJP,  1-800- 
638-8736,  ext.  46661,  e-mail: 
)onesn@ojp  .usdoj  .gov; 

•  For  workforce-related  issues, 
contact  Susan  Rosenblum,  DOL,  (202) 
693-3597,  e-mail: 
srosenblum@doleta.gov; 

•  For  mental  health-related  issues, 
contact  David  Morrissette,  CMHS, 
SAMHSA,  (301)  443-2826,  e-mail: 
dmorriss@S  A\DiS  A .  gov; 

•  For  substance  abuse  treatment- 
related  issues,  contact  Bruce  Fry,  CSAT, 
SAMHSA,  (301)  443-0128,  e-mail: 
bfiry@SAMHSA.gov. 

[The  last  three  listings  are  not  toll-free 
numbers.] 

SUPPLEMErffARY  INFORMATION:  The  OJP 
role  in  the  Young  Offender  Initiative: 
Reentry  Grant  Program  is  authorized  in 
DOJ  by  P.L.  106-553,  114  Stat.  2762A- 
65  (2000);  in  SAMHSA  by  509  and  520A 
of  the  P.H.S.  Act,  as  amended;  and  in 
DOL  by  §§  171  and  172  of  P.L.  105-220, 
112  Stat.  936  (1998).  The  program  is 
designed  to  enhance  community  safety 
by  successfully  reintegrating  young 
offenders  into  the  community  by 
helping  them: 

•  Become  productive,  responsible, 
and  law-abiding  citizens; 

•  Obtain  and  retain  long-term 
employment; 

•  Maintain  a  stable  residence;  and 

•  Successfully  address  their 
substance  abuse  issues  and  mental 
health  needs. 

Grantees  may  receive  up  to  $3.1 
million  in  funding  and  technical 
assistance  to  establish  diverse,  public- 
private  partnerships  that  help  young 
offenders  attain  these  goals.  Eligible 
applicants  must  be  State  or  local 


agencies  or  units  of  government.  Tribal 
governments,  public  or  private 
nonprofit  entities  designated  as 
501(c)(3)  (examples  of  which  are 
community-based  organizations  or  feith- 
based  organizations),  or  local  Workforce 
Investment  Boards  that  have  formed 
partnerships  with  State  and  local 
agencies  as  identified  in  the  Young 
Offender  Initiative:  Reentry  Grant 
Program  Application  Package. 
Applicants  must  target  a  population  of 
yoiuig  offenders  within  the  age  range  of 
14  to  35  years  old  who  are  retiumng  to 
the  community  from  incarceration 
(minimum  of  12  consecutive  months  for 
aduits,  6  consecutive  months  for 
juveniles)  who  pose  a  risk  to  community 
safety.  Additional  guidance  regarding 
the  identification  of  the  target 
population  and  the  composition  and 
responsibilities  of  the  applicant 
partnerships  is  provided  in  the 
Application  Package. 

'This  solicitation  is  one  of  two  dealing 
with  young  offenders.  The  other 
solicitation  imder  The  Young  Offender 
Initiative  is  the  Demonstration  Grant 
Program  which  will  fund  separate 
awards  totaling  up  to  $11.5  million  for 
communities  to  target  yoimg  offenders 
ages  14-24  who  are  either  already 
involved  in  the  criminal  justice  system, 
gang  members,  or  at  risk  of  gang  or 
criminal  involvement.  This  other 
solicitation  will  be  published  in  the 
Federal  Register  and  available  on  DOL's 
Web  site,  http://wdsc.doleta.gov/sga/. 
Applicants  may  apply  for  botii 
solicitations,  but  are  eligible  to  receive 
only  one  award  for  the  same  or  similar 
populations. 

Note:  A  Pre- Application  Workshop  will  be 
held  on  Wednesday,  June  6,  2001,  at  the 
Radisson  Hotel  and  Suites  Downtown  St. 
Louis,  200  North  Fourth  Street,  St.  Louis,  MO 
63102,  (314)  621-8200,  to  review  both  the 
reentry  and  demonstration  grant  program 
applications  and  discuss  reentry  programs  in 
general.  For  more  information  about  this 
workshop,  contact  Mary  Johnson,  KRA,  Inc., 
(301)  562-2300,  fax  (301)  495-9410, 
mjohnsonOkra.com. 

Dated:  May  29,  2001. 

Mary  Lou  Leary, 

Acting  Assistant  Attorney  General,  Office  of 
Justice  Programs. 

Dated:  May  25,  2001. 
Richard  Kopandai,  ■ 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Senices  Administration,  U.S. 
Department  of  Health  and  Human  Services. 

Raymond  ).  Uhalde, 

Deputy  Assistant  Secretary  of  Labor, 
Employment  and  Training  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  01-13822  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  of  OINB  Review;  Comment 
Request 

May  23,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  docimientation  contact  Danin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin®doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  IDesk  Officer  for  OSHA. 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
((202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Student  Data  Form. 

OMB  Number:  1218-0172. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  and  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  5,000. 

Number  of  Annual  Responses:  5,000. 


Estimated  Time  Per  Response:  5 
minutes. 

Total  Burden  Hours:  417. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  form  OSHA  182  is 
used  to  collect  student  group  and 
emergency  information  from  Training 
Institutes  students.  This  information  is 
used  to  contact  designated  persons  in 
the  event  of  an  emergency;  for  student 
group  data  reports;  and  for  tuition 
receipt. 

Ira  L.  Mais, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-13785  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  a  Cttange  in  Status  of  an 
Extended  Benefit  (EB)  Period  for 
Aiaslu 

This  notice  announces  a  change  in 
benefit  period  eligibility  under  the  EB 
Program  for  Alaska. 

Smnmary 

The  following  change  has  occurred 
since  the  publication  of  the  last  notice 
regarding  the  State's  EB  status: 

•  Jime  2,  2001 — Alaska's  13-week 
insured  unemplojrment  rate  for  the 
week  ending  April  28,  2001,  fell  below 
6.0  percent  and  was  less  than  120 
percent  of  the  average  for  the 
corresponding  period  for  the  prior  two 
years,  causing  Alaska's  EB  period  that 
began  March  4,  2001  to  trigger  "off' 
effective  June  2,  2001. 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  ending  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  currently  filing 
a  claim  for  EB  of  the  forthcoming  end 
of  the  EB  period  and  its  effect  on  the 
individual's  rights  to  EB  (30  CFR 
615.13(c)(4)). 


Signed  at  Washington,  DC,  on  May  23, 
2001. 

Raymond  J.  Uhalde, 
Deputy  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 
[FR  Doc.  01-13784  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  that  basic  hoiurly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  b^n  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
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impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
fitjm  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notices  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CTOlOOOl  (Mar.  02,  2001) 

CT010002  (Mar.  02,  2001) 

CT010004  (Mar.  02,  2001) 

CT010005  (Mar.  02,  2001) 
Maine 

MEOlOOOl  (Mar.  02,  2001) 

ME010002  (Mar.  02,  2001) 

ME010006  (Mar.  02,  2001) 

MEO 10008  (Mar.  02,  2001) 
New  Jersey 

NjOlOOOl  (Mar.  02,  2001)  _ 

NJ010002  (Mar.  02,  2001) 


NI010003  (Mar.  02, 
NI010004  (Mar.  02, 
NI010005  (Mar.  02, 
NJ010007  (Mar.  02, 
New  York 

NY010002  (Mar.  02 
NY010003  (Mar.  02 
NY010004  (Mar.  02 
NY010005  (Mar.  02 
NY010006  (Mar.  02 
NY010007  (Mar.  02 
NY010008  (Mar.  02 
NYOIOOIO  (Mar.  02 
NYOlOOll  (Mar.  02, 
NY010012(Mar.  02, 
NY010013  (Mar.  02, 
NY010015  (Mar.  02, 
NY010016  (Mar.  02, 
NY010017  (Mar.  02, 
NY010018  (Mar.  02, 
NY010019  (Mar.  02, 
NY010020  (Mar.  02, 
NY010021  (Mar.  02, 
NY010022  (Mar.  02, 
NY010O25  (Mar.  02, 
NY010026  (Mar.  02, 
NY010031  (Mar.  02, 
NY010032  (Mar.  02, 
NY010033  (Mar.  02, 
NY010034  (Mar.  02. 
NY010036  (Mar.  02, 
NY010038  (Mar.  02, 
NY010039  (Mar.  02, 
NY010040  (Mar.  02, 
NY010041  (Mar.  02, 
NY010042  (Mar.  02, 
NY010043  (Mar.  02, 
NY010044  (Mar.  02, 
NY010045  (Mar.  02, 
NY010046  (Mar.  02, 
NY010047  (Mar.  02, 
NY010048  (Mar.  02, 
NY010049  (Mar.  02, 
NY010050  (Mar.  02, 
NY010051  (Mar.  02, 
NY010058  (Mar.  02, 
NY010060  (Mar.  02, 
NY010066  (Mar.  02, 
NY010067  (Mar.  02, 
NY010071  (Mar.  02, 
NY010072  (Mar.  02, 
NY010075  (Mar.  02, 
NY010077  (Mar.  02, 

Volume  II 

District  of  Columbia 
DGOlOOOl  (Mar.  02, 
DC010003  (Mar.  02, 

M£ir>'land 

MD010002  (Mar.  02 
MD010007  (Mar.  02 
MDO 10009  (Mar.  02 
MD010021  (Mar.  02 
MDO  10036  (Mar.  02 
MD010042  (Mar.  02 
MD010048  (Mar.  02 
MD010056  (Mar.  02 
MDO  1005  7  (Mar.  02 

Pennsylvania 
PAOlOOll  (Mar.  02, 
PA010016  (Mar.  02, 
PA010027  (Mar.  02, 
PA010038  (Mar.  02, 
PA010041  (Mar.  02, 
PA010043  (Mar.  02, 

Virginia 


2001) 
2001) 
2001) 
2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001) 

,2001] 

,2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 

2001) 


2001) 
2001) 

,  2001) 
.2001) 
,20011 
,  2001) 
,2001) 
,2001) 
,2001) 
,2001) 
,2001) 

2001) 
2001) 
2001] 
2001] 
2001) 
2001) 


VA010003 
VA010005 
VA010006 
VA010009 
VA010014 
VA010015 
VA010017 
VA010018 
VA010019 
VA010022 
VA010023 
VA010031 
VA010033 
VA010035 
VA010036 
VA010042 
VA010051 
VA010O52 
VAO 10054 
VA010055 
VA010064 
VA010079 
VA010080 
VA010081 
VAO  10084 
VA010085 
VA010087 
VA010088 
VA010092 
VA010099 


(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 


2001] 
2001] 
2001] 
2001] 
2001] 
2001] 
2001] 
2001) 
2001] 
2001) 
2001] 
2001] 
2001] 
2001) 
2001] 
2001] 
2001] 
2001] 
2001] 
2001] 
2001) 
2001) 
2001] 
2001] 
2001) 
2001] 
2001] 
2001] 
2001] 
2001) 


Volume  III 

Alabama 
ALOlOOOl 
AL010008 
AL010034 

Florida 
FLOlOOOl 
FL010032 

Tennessee 
TNOlOOOl 
TNO 10002 
TN010003 
TN010005 
TN010018 
TN010038 
TN010039 
TNO 10040 
TN010041 
TN010042 
TNO  10043 
TN010045 
TN010062 

Volume  A' 

Illinois 
ILOlOOOl 
IL010002 
ILO 10003 
ILO 10004 
IL010005 
IL010006 
IL010007 
IL010008 
IL010009 
ILO 10010 
ILOlOOll 
IL010012 
IL010013 
IL010014 
IL010015 
IL010016 
!L010017 
IL01O023 
ILO 10028 
IL010034 


(Mar.  02, 
(Mar.  02, 
(Mar.  02, 

(Mar.  02, 
(Mar.  02, 

(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02. 


2001] 
2001] 
2001] 

2001] 
2001) 

2001] 
2001) 
2001] 
2001] 
2001) 
2001) 
2001] 
2001] 
2001] 
2001] 
2001) 
2001) 
2001) 


(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02, 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02. 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 
(Mar.  02, 


2001) 
2001) 
2001) 
2001) 
2001] 
2001] 
2001) 
2001) 
2001) 
2001) 
2001) 
2001] 
2001] 
2001) 
2001) 
2001) 
2001) 
2001] 
2001) 
2001) 
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IL010038  (Mar.  02.  2001) 
IL010039  (Mar.  02.  2001) 
IL010040  (Mar.  02,  2001) 
IL010041  (Mar.  02,  2001) 
IL010044  (Mar.  02,  2001) 
IL010049  (Mar.  02.  2001) 
IL010053  (Mar.  02.  2001) 
IL010055  (Mar.  02.  2001) 
IL010056  (Mar.  02.  2001) 
IL010059  (Mar.  02,  2001) 
IL010060  (Mar.  02,  2001) 
IL010062  (Mar.  02,  2001) 
IL010063  (Mar.  02.  2001) 
IL010064  (Mar.  02,  2001) 
IL010065  (Mar.  02,  2001) 

Indiana 
ENOlOOOl  (Mar.  02.  2001) 
IN010002  (Mar.  02.  2001) 
IN010003  (Mar.  02,  2001) 
IN010004  (Mar.  02,  2001) 
IN010005  (Mar.  02.  2001) 
IN010006  (Mar.  02,  2001) 
IN010007  (Mar.  02,  2001) 
IN010008  (Mar.  02.  2001) 
IN010016  (Mar.  02.  2001) 
IN010017  (Mar.  02,  2001) 
IN010018  (Mar.  02,  2001) 
IN010020  (Mar.  02.  2001) 
IN010021  (Mar.  02,  2001) 
IN010023  (Mar.  02.  2001) 
IN010032  (Mar.  02,  2001) 
IN010047  (Mar.  02,  2001) 
IN010048  (Mar.  02,  2001) 
IN010049  (Mar.  02,  2001] 

Minnesota 
MN010007  (Mar.  02,  2001) 
MN010008  (Mar.  02,  2001) 

Wisconsin 
WIOlOOOl  (Mar.  02,  2001) 

Volume  V 

Iowa 

IA010002  (Mar.  02,  2001) 
IA010003(Mar.  02.  2001) 
IA010004  (Mar.  02.  2001) 
lAOlOOlO  (Mar.  02,  2001) 
IA010014  (Mar.  02.  2001) 
IA010016  (Mar.  02,  2001) 
IA010017  (Mar.  02,  2001) 
IA010028  (Mar.  02,  2001) 
IA010032  (Mar.  02.  2001) 
1A010045  (Mar.  02.  2001) 
IA010056  (Mar.  02.  2001) 
1A010060  (Mar.  02,  2001) 
IA010070  (Mar.  02.  2001) 

Kansas 

KS010OO6  (Mar.  02,  2001) 
KS010007  (Mar.  02.  2001) 
KS010008  (Mar.  02,  2001) 
KSOlOOOg  (Mar.  02,  2001) 
KSOlOOlO  (Mar.  02.  2001) 
KSOlOOll  (Mar.  02.  2001) 
\  KS010012  (Mar.  02.  2001) 
KS010013  (Mar.  02,  2001) 
KS010016  (Mar.  02,  2001) 
KS010017  (Mar.  02,  2001) 
KS010019  (Mar.  02,  2001) 
KS010021  (Mar.  02,  2001) 
KS010022  (Mar.  02,  2001) 
KS010O23  (Mar.  02,  2001) 
KS010025  (Mar.  02.  2001) 
KS010O26  (Mar.  02,  2001) 
KS010029  (Mar.  02,  2001) 
KS010035  (Mar.  02,  2001) 
KS010061  (Mar.  02,  2001) 


KS010069  (Mar.  02,  2001) 
KS010070  (Mar.  02,  2001) 

Missouri 

MOOlOOOl  (Mar.  02,  2001) 
MO010002  (Mar.  02,  2001) 
MO010003  (Mar.  02.  2001) 
MOO  10008  (Mar.  02.  2001) 
MO010009  (Mar.  02.  2001) 
MOOlOOlO  (Mar.  02,  2001) 
MOOlOOll  (Mar.  02,  2001) 
MC)010012  (Mar.  02,  2001) 
MOOIOOIS  (Mar.  02,  2001) 
MOOIOOIS  (Mar.  02,  2001) 
MO010016  (Mar.  02.  2001) 
MC)010042  (Mar.  02,  2001] 
MC)010048  (Mar.  02,  2001) 
MC)010049  (Mar.  02,  2001) 
MOOIOOSO  (Mar.  02,  2001) 
MO010054  (Mar.  02.  2001) 
MCX)10057  (Mar.  02,  2001) 
MO010058  (Mar.  02,  2001) 
MOOlOOeS  (Mar.  02,  2001) 

Oklahoma 
OK010013  (Mar.  02,  2001) 
OK010014  (Mar.  02.  2001) 
OK010016  (Mar.  02,  2001) 
OK010017  (Mar.  02,  2001) 
OK010028  (Mar.  02,  2001) 
OK010030  (Mar.  02,  2001) 
OK010031  (Mar.  02,  2001) 
OK010032  (Mar.  02,  2001) 
OK010034  (Mar.  02,  2001) 
OK010035  (Mar.  02,  2001) 
OK010036  (Mar.  02.  2001) 
OK010037  (Mar.  02,  2001) 
OK010038  (Mar.  02,  2001) 
OK010043  (Mar.  02.  2001) 

Texas 

TX010007  (Mar.  02,  2001) 
TX010009  (Mar.  02,  2001) 
TX010015  (Mar.  02,  2001) 
TX010018  (Mar.  02.  2001) 
TX010019  (Mar.  02,  2001) 
TX01OO33  (Mar.  02,  2001) 
TX010034  (Mar.  02,  2001) 
TX010037  (Mar.  02,  2001) 
TX010060  (Mar.  02,  2001) 
TX010061  (Mar.  02,  2001) 
TX010064  (Mar.  02.  2001) 
TX010081  (Mar.  02.  2001) 
TXOlOlOO  (Mar.  02,  2001) 
TX010114  (Mar.  02,  2001) 

Volume  VI 

Idaho 

IDOlOOOl  (Mar.  02,  2001) 
ID010003  (Mar.  02,  2001) 
ID010013  (Mar.  02,  2001) 
ID010014  (Mar.  02.  2001) 

North  Dakota 
'ND010004  (Mar.  02,  2001) 

Oregon 
OROlOOOl  (Mar.  02,  2001) 
OR010004  (Mar.  02,  2001) 
OR010017  (Mar.  02,  2001) 

Washington 

WAOlOOOl  (Mar.  02,  2001) 
WA010002  (Mar.  02,  2001) 
WA010003  (Mar.  02.  2001) 
WA010004  (Mar.  02,  2001) 
WA010005  (Mar.  02,  2001) 
WA010006  (Mar.  02,  2001) 
WA010007  (Mar.  02,  2001) 
WA010008  (Mar.  02,  2001) 
WAOlOOll  (Mar.  02,  2001) 


WA010013  (Mar.  02.  2001) 
WA010O23  (Mar.  02.  2001) 


Volume  Vn 

California 
CAOlOOOl  (Mar. 
CA010002  (Mar. 
CA010004  (Mar. 
CA010009  (Mar. 
CA010027  (Mar. 
C:A010028  (Mar. 
CA010029  (Mar. 
CA010030  (Mar. 
C:A010031  (Mar. 
CA010032  (Mar. 
CA010033  (Mar. 
CA010034  (Mar. 
CA010035  (Mar. 
CA010036  (Mar. 
CA010037  (Mar. 
CA010038  (Mar. 
CAO 10039  (Mar. 
CA010040  (Mar. 
.CA010041  (Mar. 


02,  2001) 
02,  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02.  2001) 
02,  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02,  2001) 


General  Wage  Detennination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Libraries  across  the 
country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  FedWorld  Bulletin 
Board  System  of  the  National  Technical 
Information  Service  (NTIS)  of  the  U.S. 
Department  of  Commerce  at  1-800-363^ 
2068. 

Hard-copy  subscription  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 
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Signed  at  Washington,  DC  this  24th  day  of 
May,  2001. 

Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  01-13647  Filed  5-31-01;  8:45  am] 

BILUNG  CODE  4810-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Training  Plans 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  considtation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
xmderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
July  31.  2001. 

ADDRESSES:  Send  comments  to  Brenda 
C.  Teaster,  Acting  Chief,  Records 
Management  Division,  4015  Wilson 
Boulevard,  Room  709A,  Arlington,  VA 
22203-1984.  Commenters  are 
encoiuaged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  bteaster@msha.gov,  along  with  an 
original  printed  copy. 

Ms.  Teaster  can  be  reached  at  (703) 
235-1470  (voice),  or  (703)  235-1563 
(facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  C.  Teaster,  Acting  Chief,  Records 
Management  Division,  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  Room  709A,  4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Ms.  Teaster  can  be  reached 
at  bteaster@msha.gov  (hitemet  E-mail),' 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Federal  Mine  Safety  and  Health 
Act  of  1977  (Mine  Act),  recognizes  that 
the  role  of  education  and  training  in  the 


improvement  of  miner  health  and  safety 
is  an  important  element  of  federal 
efforts  to  make  the  nation's  mines  safer 
places  in  which  to  work.  Section  115(a) 
of  the  Mine  Act  states  that  "each 
operator  of  a  coal  or  other  mine  shall 
have  a  health  and  safety  program  which 
shall  be  approved  by  the  Secretary." 
Title  30,  C.F.R.  48.3  and  48.23 
specifically  address  the  requirements  for 
training  plans.  The  standards  are 
intended  to  ensure  that  miners  will  be 
effectively  trained  in  matters  affecting 
their  health  emd  safety,  with  the 
ultimate  goal  being  the  reduction  of 
frequency  and  severity  of  the  injuries  in 
the  nation's  mines. 

n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soHciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  Training  Plans.  MSHA  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  (http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  submission  [http:// 
www.msha.gov/regspwork.htm)",  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT. 

m.  Current  Actions 

Approved  training  plans  are  used  to 
implement  training  programs  for 
training  new  miners,  training  newly 
employed  experienced  miners,  training 
miners  for  new  tasks,  annual  refresher 
training,  and  hazard  training.  The  plans 
are  also  used  by  MSHA  to  ensure  that 
all  niiners  are  receiving  the  training 


necessary  to  perform  their  jobs  in  the 
safest  manner  possible. 

Type  o/flew'e»v;  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Training  Plans. 

OMB  Number:  1219-0009. 

OMB  Number:  1219-0009. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  Occasion. 

Cite/Reference/Form/etc:  30  CFR  48.3 
and  48.23. 

Total  Respondents:  1,294. 

Total  Responses:  1 ,294.  -~ 

Average  Time  per  Response:  8  hours. 

Estimated  Total  Burden  Hours:  10,352 
hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Operating  and  Maintenance 
Costs:  $2,588. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  23,  2001. 
Brenda  C.  Teaster, 

Acting  Chief  Records  Management  Division. 
(FR  Doc.  01-13782  Filed  5-31-01;  8:45  am] 

BILLMO  COM  46KM3-M 


DEPARTMEffT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Put>lic 
Comment  and  Recommendations; 
Escape  and  Evacuation  Plan 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
July  31,  2001. 

ADDRESSES:  Send  comments  to  Brenda 
C.  Teaster,  Acting  Chief,  Records 
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Management  Division,  4015  Wilson 
Boulevard,  Room  709A.  4015, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  bteaster@msha.gov,  along  with 
an  original  printed  copy.  Ms.  Teaster 
can  be  reached  at  (703)  235-1470 
(voice),  or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  C.  Teaster,  Acting  Chief,  Records 
Management  Division,  U.S.  Department 
of  Labor,  Mine  Safety  and  Health 
Administration,  Room  709A,  4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Ms.  Teaster  can  be  reached 
at  bteaster@msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30,  CFR  57.11053  requires  the 
development  of  an  escape  and 
evacuation  plan  specifically  addressing 
the  unique  conditions  of  each 
underground  metal  and  nonmetal  mine. 
Section  57.11053  also  requires  that 
revisions  be  made  as  mining  progresses. 
The  plan  must  be  available  to  the 
inspector  and  conspicuously  posted  for 
the  benefit  of  affected  miners.  The  plan 
is  required  to  be  reviewed  jointly  by  the 
operator  and  MSHA  once  every  6 
months. 

n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Escape  and  Evacuation 
Plan.  MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
ftmctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 


A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  (http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  Submissions  (http:// 
www.msha.gov/regspwork.htm)" ,  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

m.  Current  Actions 

An  accurate,  up-to-date  plan  is  vital  to 
the  safety  of  the  miners  and  rescue 
personnel  in  the  event  of  an  emergency. 
The  plans  are  monitored  by  MSHA  to 
ensure  that  plans  are  updated  as  mining 
progresses  and  that  the  escape  routes  are 
still  effective. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Escape  and  Evacuation  Plan. 

OMB  Number:  1219-0046. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Frequency:  On  occasion. 

Cite/Reference/Form/etc:  30  CFR 
57.11053. 

Total  Respondents:  284. 

Total  Responses:  568. 

Average  Time  per  Response:  8  hours. 

Estimated  Total  Burden  Hours:  4,544 
hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Operating  and  Maintenance 
Costs:  $1,704. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of  - 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  23,2001. 
Brenda  C.  Teaster, 

Acting  Chief,  Records  Management  Division. 
(FR  Doc.  01-13783  Filed  5-31-01;  8:45  am] 

BHJJNC  CODE  4S10-43-M 


DEPARTMErn*  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-4>186<2001)] 

Cadmium  in  Construction  Standard  (29 
CFR  1926.1127);  Extension  of  the 
Office  of  Management  and  Budget's 
(OIMB)  Approval  of  the  Information- 
Collection  (Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  an  opportimity  for 
public  comment. 


SUMMARY:  OSHA  solicits  comments 
concerning  its  request  to  increase  the 
existing  burden-hour  estimates  for,  and 
to  extend  OMB  approval  of,  the 
collection-of-information  requirements 
of  the  Cadmium  in  Construction 
Standard  (29  CFR  1926.1127). 
DATES:  Submit  written  comments  on  or 
before  July  31,2001. 
ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0186(2001),  OSHA,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitutional  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Policy, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3641.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2444.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  the  Cadmium  in 
Construction  Standard  is  available  for 
inspection  and  copying  in  the  Docket 
Office  or  by  requesting  a  copy  from 
Todd  Owen  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657). 

The  information-collection 
requirements  specified  in  the  Cadmium 
in  Construction  Standard  (§  1926.1127) 
protect  employees  from  the  adverse 
health  effects  that  may  result  from 
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occupational  exposure  to  cadmium.  The 
major  information-collection 
requirements  in  §  1926.1127  include 
conducting  employee  exposiu-e 
monitoring,  notifying  employees  of  their 
cadmium  exposures,  implementing  a 
written  compliance  program, 
implementing  a  written  emergency  plan 
for  managing  inadvertent  and 
substantial  releases  of  airborne 
cadmium,  implementing  medical 
surveillance  of  employees,  providing 
examining  physicians  with  specific 
information,  ensuring  that  employees 
receive  a  copy  of  their  medical- 
siu^eillance  results,  maintaining 
employees'  exposure-monitoring  and 
medical  records  for  specific  periods, 
and  providing  access  to  these  records  by 
OSHA,  the  National  Institute  for 
Occupational  Safety  and  Health,  the 
affected  employees,  and  their 
authorized  representatives. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposecfinformation- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

m.  Proposed  Actions 

OSHA  is  requesting  to  increase  the 
existing  burden-hour  estimate  for,  and  - 
to  extend  OMB  approval  of,  the 
collection-of-information  requirements 
specified  in  §  1926.1127.  ha  this  regard, 
the  Agency  is  requesting  to  increase  the 
current  burden-hour  estimate  from 
36,388  hours  to  36,631  hoiu-s,  a  total 
increase  of  243  hours.  This  increase 
results  mainly  from  reestimating  the 
burden  hours  required  for  employers  to 
determine  if  cadmium  is  present  in  the 
workplace  and,  if  so;  whether  employee 
exposure  above  the  action  level  is 
possible.  OSHA  will  sunmiarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  this  information-collection 
requirements. 

Type  of  Review:  Extension  of 
currently  approved  information- 
collection  requirements. 


Title:  Cadmium  in  Construction. 

OMB  Number:  1218-0186. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
governments. 

Number  of  Respondents:  10,000. 

Frequency  of  Response:  Occasionally. 

Average  Time  per  Response:  From  5 
minutes  (.08  hour)  to  maintain  an 
employee's  medical  or  exposure  record 
to  1.5  hours  to  administer  an  employee 
medical  examination. 

Estimated  Total  Burden  Hours:  36,631 
hours. 

Estimated  Cost  (Operation  and 
Maintenance):  $2,232,500. 

IV.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506), 
Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017). 

Signed  at  Washington,  DC  on  May  29, 
2001. 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 

[FR  Doc.  01-13924  Filed  5-31-01;  8:45  am) 

BILUNO  COOe  4S10-2e-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foimdation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  information  collection.  This  is 
the  second  notice  for  public  comment; 
the  first  was  published  in  the  Federal 
Register  at  66  FR  2943  and  no 
comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 


ADDRESSES:  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  bufden  including 
the  validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation,  725  17th  Street,  NW..  Room 
10235,  Washington,  DC  20503,  and  to 
Anita  Eisenstadt,  Assistant  General 
Coimsel,  through  surface  mail  (National 
Science  Foundation,  4201  Wilson 
Boulevard,  Room  1265,  Arlington, 
Virginia  22230);  email 
(aeisenst@nsf.gov)  or  fax  (703-292- 
9041).  Copies  of  the  submission(s)  may 
be  obtained  by  calling  703-292-8060. 
NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  nimiber 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  con&ol  - 
nimiber. 

FOR  FURTHER  INFORMATION  CONTACT:  Call 
or  write  Anita  Eisenstadt,  Assistant 
General  Counsel,  at  the  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Room  1265,  Arlington, 
Virginia  22230;  call  (703)  292-8060,  or 
send  email  to  aeisenst@nsf.gov. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Antarctic 
emergency  response  plan  and 
environmental  protection  information. 

Abstract:  The  NSF,  pursuant  to  the 
Antarctic  Conservation  Act  of  1978  (16 
U.S.C.  2401  et  seq.)  ("ACA")  regulates 
certain  non-governmental  activities  in 
Antarctica.  The  ACA  was  amended  in 
1996  by  the  Antarctic  Science,  Tourism, 
and  Conservation  Act.  On  June  4, 1998, 
NSF  published  a  proposed  rule  in  the 
Federal  Register  (63  FR  30438)  to 
implement  certain  of  these  statutory 
amendments.  The  proposed  rule  would 
require  non-govemmental  Antarctic 
expeditions  using  non-U. S.  flagged 
vessels  to  ensure  that  the  vessel  owner  ~" 
has  an  emergency  response  plan.  The 
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proposed  rule  would  also  require 
persons  organizing  a  non-governmental 
expedition  to  provide  expedition 
members  with  information  on  their 
environmental  protection  obligations 
imder  the  Antarctic  Conservation  Act. 
The  notice  of  proposed  rule  stated  that 
the  rule  was  not  subject  to  the 
Paperwork  Reduction  Act  because  of  the 
small  number  of  U.S.  operators  subject 
to  the  rule.  Based  upon  comments 
received  on  the  proposed  rule  and  the 
slight  increase  in  applicable  tour 
operators.  NSF  has  determined  that  it 
will  issue  this  information  collection 
notice  to  satisfy  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  prior 
to  issuing  the  final  rule. 

Expected  Respondents.  Respondents 
may  include  non-profit  organizations 
and  small  and  large  businesses.  The 
majority  of  respondents  are  anticipated 
to  be  U.S.  tour  operators,  ciurently 
estimated  to  number  twelve. 

Burden  on  the  Public.  The  Foundation 
estimates  that  a  one-time  paperwork  and 
recordkeeping  burden  of  40  hours  or 
less,  at  a  cost  of  $500  to  $1400  per 
respondent,  will  result  horn  the 
emergency  response  plan  requirement 
contained  in  the  proposed  rule. 
Presently,  all  respondents  have  been 
providing  expedition  members  with  a 
copy  of  the  Guidance  for  Visitors  to  the 
Antarctic  (prepared  and  adopted  at  the 
Eighteenth  Antarctic  Treaty 
Consultative  Meeting  as 
Recommendation  XVIII-1).  Because  this 
Antarctic  Treaty  System  document 
satisfies  the  environmental  protection 
information  requirements  of  the 
proposed  rule,  no  additional  burden 
shall  result  from  the  environmental 
information  requirements  in  the 
proposed  rule. 

Dated:  April  18.  2001. 
Lawrence  Rudolph, 
General  Counsel. 

(FR  Doc.  01-13768  Filed  5-31-01;  8:45  am) 
BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 


following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  19.  "Notices, 
Instructions,  and  Reports  to  Workers: 
Inspection  and  Investigations". 

3.  The  form  number  if  applicable:  NJ 
A.  . 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  that 
adequate  and  timely  reports  of  radiation 
exposure  be  made  to  individuals 
involved  in  NRC-licensed  activities. 

5.  Who  is  required  or  asked  to  report: 
Licensees  authorized  to  receive,  possess, 
use,  or  transfer  material  licensed  by  the 
NRC. 

6.  The  estimated  number  of  annual 
responses:  395 ,22 1 . 

7.  The  number  of  annual  respondents: 
6000. 

8.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  or 
request:  43,037  reporting  hours. 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L.  1 04-1 3  applies:  Not 
applicable. 

10.  Abstract:  Title  10  of  the  Code  of 
Federal  Regulations,  Part  19,  requires 
licensees  to  advise  workers  on  an 
aiuual  basis  of  any  radiation  exposure 
they  may  have  received  as  a  result  of 
NRC-licensed  activities  or  when  certain 
conditions  are  met.  These  conditions 
apply  during  termination  of  the 
worker's  employment,  at  the  request  of 
a  worker,  former  worker,  or  when  the 
worker's  employer  (the  NRC  licensee) 
must  report  radiation  exposure 
information  on  the  worker  to  the  NRC. 
Part  19  also  establishes  requirements  for 
instructions  by  licensees  to  individuals 
participating  in  licensed  activities  and 
options  available  to  these  individuals  in 
coimection  with  Commission 
inspections  of  licensees  to  ascertain 
compliance  with  the  provisions  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
Title  II  of  the  Energy  Reorganization  Act 
of  1974,  and  regulations,  orders  and 
licenses  thereunder  regarding 
radiological  working  conditions. 

The  worker  should  be  informed  of  the 
radiation  dose  he  or  she  receives 
because:  (a)  that  information  is  needed 
by  both  a  new  employer  and  the 
individual  when  the  employee  changes 
jobs  in  the  nuclear  industry;  (b)  the 
individual  needs  to  know  the  radiation 


dose  received  as  a  result  of  an  accident 
or  incident  (if  this  dose  is  in  excess  of 
the  10  CFR  Part  20  limits)  so  that  he  or 
she  can  seek  counseling  about  future 
work  involving  radiation,  medical 
attention,  or  both,  as  desired;  and  (c) 
since  long-term  exposure  to  radiation 
may  be  an  adverse  health  factor,  the 
individual  needs  to  know  whether  the 
accumulated  dose  is  being  controlled 
within  NRC  limits.  The  worker  also 
needs  to  know  about  health  risks  &t)m 
occupational  exposure  to  radioactive 
materials  or  radiation,  precautions  or 
procedures  to  minimize  exposure, 
worker  responsibilities  and  options  to 
report  any  licensee  conditions  which 
may  lead  to  or  cause  a  violation  of 
Commission  regulations,  and  individual 
radiation  exposure  reports  which  are 
available  to  him. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  Mt> 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  2,  2001.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  caimot  be 
given  to  comments  received  after  this 
date. 

Amy  Farrell,  Office  of  Information  and 
Regulatory  Affairs  (3150-0044), 
NEOB-10202,  Office  of  Management 
and  Budget.  Washington.  DC  20503. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  May  ,2001. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  lo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  01-13742  Filed  5-31-01;  8:45  am) 

BILUNG  CODE  7590-01-l> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-255] 

Nuclear  Management  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
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20,  held  by  Nuclear  Management 
Company,  LLC  (the  licensee),  for 
operation  of  the  Palisades  Plant  located 
in  Van  Buren  Coimty,  Michigan. 

The  proposed  amendment  would 
change  the  limiting  conditions  for 
operation  (LCOs),  surveillance 
requirements  (SRs),  and  design  features 
in  the  Technical  Specifications  (TSs)  to 
provide  more  flexible  fuel  loading 
constraints  for  the  Palisades  fuel  storage 
racks  and  accommodate  future  core 
designs.  The  changes  affect  TS  Sections 
3.7.15,  "Spent  Fuel  Pool  (SFP)  Boron 
Concentration,"  3.7.16,  "Spent  Fuel 
Assembly  Storage,"  and  4.3,  "Design 
Features — Fuel  Storage."  Allowed 
uraniimi  enrichments  for  storage  would 
be  increased.  Enrichment  limits  for  new 
fuel  storage  racks  (currently  limited  to 
fuel  assemblies  having  a  maximum 
average  planar  uranium-235  (U-235) 
enrichment  of  4.20  weight  percent) 
would  be  increased  to  allow  storage  of 
24  imirradiated  fuel  assemblies  having  a 
maximum  planar  average  U-235 
enrichment  of  4.95  weight  percent, 
subject  to  proposed  loading  pattern 
constraints  (e.g.,  the  center  row  being 
empty  if  stored  fuel  exceeds  4.05 
percent  U-235  enrichments).  Similarly, 
the  new  fuel  storage  racks  could  contain 
36  imirradiated  fuel  assemblies  having  a 
maximum  planar  average  U-235 
enrichment  of  4.05  weight  percent, 
subject  to  similar  proposed  loading 
pattern  constraints  not  necessarily 
requiring  the  center  row  to  be  empty. 
Region  I  fuel  storage  racks  (currently 
limited  to  a  maximum  enrichment  of 
4.40  weight  percent)  would  be  changed 
to  allow  storage  of  unirradiated  or 
irradiated  fuel  up  to  4.95  weight  percent 
enrichment  on  the  basis  of  revised 
criticality  analyses  that  assume  no 
credit  for  soluble  boron  in  the  pool 
under  normal  conditions,  but  which 
take  credit  for  1350  ppm  of  soluble 
boron  under  accident  conditions. 
Enrichment  requirements  for  Region  II 
fuel  storage  racks  (currently  limited  to 
3.27  wei^t  percent)  would  be  changed 
to  allow  storage  of  unirradiated  fuel  up 
to  1.14  weight  percent  and  irradiated 
fuel  of  equivalent  reactivity  up  to  4.6 
weight  percent  initial  enrichment  on  the 
basis  of  criticality  analyses  that  take 
credit  for  850  ppm  of  soluble  boron  in 
the  pool  under  normal  conditions  and 
1350  ppm  of  soluble  boron  under 
accident  conditions.  The  TSs  (e.g., 
proposed  Table  3.7.16-1)  for  allowable 
enrichments  for  fuel  storage  in  Region  II 
of  the  spent  fuel  pool  or  the  north  tilt 
pit  would  continue  to  be  based  upon  a 
combination  of  initial  enrichment  and 
bumup,  but  the  proposed  change  would 
also  add  decay  time  to  this  combination. 


The  existing  limitations  that  Region  I 
spent  fuel  racks  may  contain  only  "new 
or  partially  spent"  fuel  assemblies,  and 
that  Region  II  spent  fuel  racks  may 
contain  only  "partially  spent"  fuel 
assemblies,  would  be  changed  to  "new 
or  irradiated  fuel  assemblies  which  meet 
the  initial  enrichment,  bumup,  and 
decay  time  requirements  of  [the 
proposed  revision  to]  Table  3.7.16-1." 
The  existing  requirements  that  fuel 
assemblies  in  new  or  Region  I  fuel 
storage  racks  must  contain  "216  rods 
which  are  either  UO2,  Gd:03U02,  or 
solid  metal"  would  be  deleted.  TS 
3.7.15  would  continue  to  require  that 
the  spent  fuel  pool  boron  concentration 
be  equal  to  or  greater  than  1 720  ppm 
whenever  fuel  is  stored  in  the  spent  fuel 
pool,  and  be  verified  weekly;  however, 
the  optional  Action  statement  A.2.2  to 
immediately  initiate  action  to  perform  a 
spent  fuel  pool  verification  when  the 
concentration  is  not  within  limits  would 
be  deleted  (as  would  a  related  portion 
of  the  appUcability  statement  regarding 
verification).  The  licensee  also  included 
changes  to  the  associated  TS  Bases. 

Betoie  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  July  2,  2001,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  pwrson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doomient  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrc.gov).  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  pnjceeding,  and 
how  that  interest  may  be  affected  by  the 
residts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  (he 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiu«  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
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participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
Gerferal  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Arunas  T. 
Udrys,  Esquire,  Consumers  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  MI  49201,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  2,  2001,  as 
supplemented  by  letter  dated  March  29, 
2001,  which  are  available  for  public 
inspection  at  the  Conmiission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www.nrcgov). 

Elated  at  Rockville,  Maryland,  this  24th  day 
of  May  2001. 
For  the  Nuclear  Regulatory  Conunission. 

Darl  S.  Hood, 

Senior  Project  Manager,  Section  I,  Project 

Directorate  III,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  01-13740  Filed  5-31-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-311] 

PSEG  Nuclear  LLC;  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2; 
Exemption 

1.0  Background 

PSEG  Nuclear  LLC  (PSEG  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-70  and 
DPR-75  that  authorize  operation  of  the 
Salem  Nuclear  Generating  Station,  Unit 
Nos.  1  and  2.  The  licenses  provide, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized  water  reactors  located  at  the 
licensee's  site  on  the  southern  end  of 
Artificial  Island  in  Lower  Alloways 
Creek  Township,  Salem  County,  New 
Jersey.  Salem,  New  Jersey,  is  located 
approximately  7.5  miles  northeast  of  the 
site. 

2.0  Purpose 

Title  10  of  the  Code  of  Federal 
Regiilations  (10  CFR)  Part  50,  Appendix 
G  requires  that  pressure-temperature  (P- 
T)  limits  be  established  for  reactor 
pressure  vessels  (RPVs)  during  normal 
operating  and  hydrostatic  or  leak  rate 
testing  conditions.  Specifically,  10  CFR 
Part  50,  Appendix  G  states  that  "(tlhe 
appropriate  requirements  on  *  *  *  the 
pressure-temperature  limits  and 
minimum  permissible  temperature  must 
be  met  for  all  conditions."  Appendix  G 
to  10  CFR  Part  50  also  specifies  that  the 
requirements  for  these  limits  are  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Code,  Section  XI, 
Appendix  G  Limits.  In  Generic  Letter 
88-11,  the  NRC  staff  advised  licensees 
that  the  staff  would  use  Regulatory 
Guide  (RG)  1.99,  Revision  2,  to  review 
P-T  limit  curves.  RG  1.99,  Revision  2, 
provides  guidance  for  implementing  10 
CFR  Part  50,  Appendix  G,  and  contains 
conservative  methodologies  for 
determining  the  increase  in  transition 
temperature  and  the  decrease  in  upper- 
shelf  energy  (USE)  resulting  from 
neutron  radiation. 

In  order  to  address  provisions  of 
amendments  to  the  Technical 
Specifications  (TS)  P-T  limit  curves,  the 
licensee  requested  in  its  application 
dated  November  10,  2000,  that  the  staff 
exempt,  as  permitted  by  10  CFR 
50.60(b),  Salem,  Unit  Nos.  1  and  2,  from 
application  of  specific  requirements  of 
10  CFR  50.60(a)  and  10  CFR  Part  50, 
Appendix  G,  and  substitute  use  of 


ASME  Code  Case  N-640.  Code  Case  N- 
640  provides  an  alternate  reference 
fracture  toughness  methodology  for 
reactor  vessel  materials  for  use  in 
determining  the  P-T  limits.  The 
proposed  action  is  in  accordance  with 
PSEG's  application  for  exemption 
contained  in  its  November  10,  2000, 
letter,  as  supplemented  by  letters  dated 
March  28  and  April  2,  2001.  The 
proposed  action  is  needed  to  support 
PSEG's  license  amendment  request  to 
increase  thermal  power  levels  by  1.4% 
submitted  under  the  same  application 
(the  final  revision  of  the  proposed  P-T 
limit  curves  was  submitted  by  the 
Ucensee  by  letter  dated  March  28,  2001). 
The  proposed  license  amendment  will, 
in  part,  revise  the  P-T  limits  for  heatup, 
cooldown,  core  criticahty,  and 
hydrostatic/leak  test  limitations  for  the 
reactor  coolant  system  (RCS)  to  32 
effective  full  power  years  (EFPYs). 

Code  Case  N-640 

The  licensee  has  proposed  an 
exemption  to  allow  the  use  of  Code  Case 
N-640,  in  conjunction  with  ASME 
Section  XI,  Appendix  G,  10  CFR 
50.60(a).  and  10  CFR  Part  50,  Appendix 
G,  to  determine  the  P-T  limits,  and 
stated  that  this  proposed  alternative 
meets  the  underlying  intent  of  the 
NRC's  regulations. 

Standard  Review  Plan  (NUREG-0800) 
Section  5.3.2  provides  an  acceptable 
method  for  determining  the  P-T  limit 
curves  for  ferritic  materials  in  the 
beltline  of  the  RPV  based  on  the  linear 
elastic  fracture  mechanics  (LEFM) 
methodology  of  Appendix  G  to  Section 
XI  of  the  Code.  The  basic  parameter  of 
this  methodology  is  the  stress  intensity 
factor  Ki,  which  is  a  function  of  the 
stress  state  and  flaw  configuration. 
Appendix  G  requires  a  safety  factor  of 
2.0  on  stress  intensities  resulting  from 
reactor  pressure  during  normal  and 
transient  operating  conditions,  and  a 
safety  factor  of  1.5  on  the  same  stresses 
for  hydrostatic  testing  curves.  The 
methods  of  Appendix  G  postulate  the 
existence  of  a  sharp  surface  flaw  in  the 
RPV  that  is  normal  to  the  direction  of 
the  maximum  stress.  This  flaw  is 
postulated  to  have  a  depth  that  is  equal 
to  1/4  of  the  RPV  beltline  thickness  and 
a  length  equal  to  1 .5  times  the  RPV 
beltline  thickness.  The  critical  locations 
in  the  RPV  beltline  region  for 
calculating  heatup  and  cooldown  P-T 
curves  are  the  1/4  thickness  (1/4T)  and 
3/4  thickness  (3/4T)  locations,  which 
correspond  to  the  maximum  depth  of 
the  postulated  inside  surface  and 
outside  surface  defects,  respectively. 

The  methodology  provided  in 
Appendix  G  to  Section  XI  of  the  ASME 
Code  requires  that  licensees  determine 
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the  adjusted  reference  temperature  (ART 
or  adjusted  RTndt)-  The  ART  is  defined 
as  the  sum  of  the  initial  (unirradiated) 
reference  temperature  (initial  RTndt). 
the  mean  value  of  the  adjustment  in 
reference  temperature  caused  by 
irradiation  (ARTndt).  and  a  margin  (M) 
term  by  application  of  RG  1.99,  Revision 
2.  The  ARTndt  is  a  product  of  a 
chemistry  factor  and  a  fluence  factor. 
The  chemistry  factor  is  dependent  upon 
the  amount  of  copper  and  nickel  in  the 
material  and  may  be  determined  bom 
tables  in  RG  1.99,  Revision  2,  or  bom 
surveillance  data.  The  fluence  factor  is 
dependent  upon  the  neutron  fluence  at 
the  maximum  postulated  flaw  depth. 
The  margin  term  is  dependent  upon 
whether  the  initial  RTndt  is  a  plant- 
specific  or  a  generic  value  and  whether 
the  chemistry  factor  (CF)  was 
determined  using  the  tables  in  RG  1.99, 
Revision  2,  or  surveillance  data.  The 
margin  term  is  used  to  account  for 
uncertainties  in  the  values  of  the  initial 
RTndt.  the  copper  and  nickel  contents, 
the  fluence  and  the  calculational 
procediu^s.  RG  1.99,  Revision  2, 
describes  the  methodology  to  be  used  in 
calculating  the  margin  term. 

The  Pressurized  Thermal  Shock  (PTS) 
rule,  10  CFR  50.61,  requires  that 
licensees  demonstrate  that  facility  RPV 
materials  will  continue  to  possess  an 
adequate  level  of  fracture  resistance  to 
protect  the  RPV  from  potential  failure  as 
a  result  of  PTS  events.  Each  material's 
PTS  reference  temperature,  RTpts.  is 
determined  in  a  manner  like  that  used 
to  determine  ART,  except  that  the 
neutron  fluence  at  the  clad-to-base 
metal  interface  at  end  of  license  (EOL) 
conditions  is  used  in  lieu  of  either  the 
1/4T  or  3/4T  fluence.  Each  material's 
RTpTs  value  is  then  compared  to  the 
screening  limits  given  in  10  CFR  50.61, 
270  °F  for  plates,  forging,  and  axial 
welds,  and  300  °F  for  circumferential 
welds.  Provided  that  all  RPV  materials' 
RTpTs  values  remain  below  these 
screening  limits,  the  fracture  resistance 
of  the  RPV  is  demonstrated  to  be 
adequate  to  meet  the  requirements  of  10 
CFR  50.61  through  end  of  life. 

The  proposed  license  amendments  to 
revise  the  P-T  limits  for  Salem,  Unit 
Nos.  1  and  2,  rely  in  part  on  the 
requested  exemption.  These  revised  P- 
T  limits  have  been  developed  using  the 
Kic  fracture  toughness  curve  shown  in 
ASME  Section  XI,  Appendix  A,  Figure 
A-2200-1,  in  lieu  of  the  Ki.  fiacture 
toughness  curve  of  ASME  Section  XI, 
Appendix  G,  Figure  G-2210-1,  as  the 
lower  bound  for  fracture  toughness.  The 
other  margins  involved  with  the  ASME 
Section  XI,  Appendix  G  process  for 
establishing  P-T  limit  curves  remain 
unchanged. 


Use  of  the  Kic  curve  in  determining 
the  lower  bound  fracture  toughness  in 
the  development  of  P-T  operating  limit 
curves  is  more  technically  correct  than 
the  Kto  curve.  The  Kic  curve 
appropriately  implements  the  use  of 
static  initiation  fracture  toughness 
behavior  to  evaluate  the  controlled 
heatup  and  cooldown  process  of  a 
reactor  vessel.  The  licensee  stated  that 
the  use  of  the  Ki,  curve,  with  its  initial 
conservatism,  was  justified  when  the 
curve  was  codified  in  1974.  This  initial 
conservatism  was  necessary  due  to  the 
limited  knowledge  of  RPV  materials. 
Since  1974,  additional  knowledge  has 
been  gained  about  RPV  materials,  that 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Ki, 
curve  is  well  beyond  the  margin  of 
safety  required  to  protect  the  public 
health  and  safety  from  potential  RPV 
failure.  In  addition,  P-T  curves  based  on 
the  Kic  curve  will  enhance  overall  plant 
safety  by  opening  the  P-T  operating 
Mdndow  with  the  greatest  saiety  benefit 
in  the  region  of  low  temperature 
operations.  The  operating  window 
through  which  the  operator  heats  up 
and  cools  down  the  RCS  is  determined 
by  the  difference  between  the  maximum 
allowable  pressure  determined  by 
Appendix  G  of  ASME  Section  XI^  and 
the  minimum  required  pressure  for  the 
reactor  coolant  pimip  (RCP)  seals 
adjusted  for  instrument  uncertainties. 

Since  the  RCS  P-T  operating  window 
is  defined  by  the  P-T  operating  and  test 
limit  curves  developed  in  accordance 
with  the  ASME  Section  XI,  Appendix  G 
procediue.  continued  operation  of 
Salem,  Unit  Nos.  1  and  2,  with  these  P- 
T  curves  without  the  relief  provided  by 
ASME  Code  Case  N-640  may 
unnecessarily  restrict  the  P-T  operating 
window,  especially  at  low  temperature 
conditions.  The  operating  window 
becomes  more  restrictive  with 
continued  reactor  vessel  service. 
Implementation  of  the  proposed  P-T 
curves,  as  allowed  by  ASME  Code  Case 
N-640,  does  not  significantly  reduce  the 
margin  of  safety.  Thus,  pursuant  to  10 
CFR  50.12(a)(2)(ii).  the  underlying 
purpose  of  the  regulation  will  continue 
to  be  served. 

In  summary,  the  ASME  Section  XI. 
Appendix  G  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  RPV  materials  and  the 
estimated  effects  of  operation.  Since 
1974,  the  level  of  knowledge  about  these 
topics  has  been  greatly  expanded.  The 
NRC  staff  concurs  that  this  increased 
knowledge  permits  relaxation  of  the 
ASME  Section  XI,  Appendix  G 
requirements  by  application  of  ASME 
Code  Case  N-640,  while  maintaining, 


pursuant  to  10  CFR  50.12(a)(2)(ii),  the 
underlying  purpose  of  the  ASME  Code 
and  NRC  regulations  to  ensure  an 
acceptable  margin  of  safety. 

3.0  Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50,  when 
(1)  the  exemptions  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security:  and  (2)  when  special 
circumstances  are  present.  Special 
circumstances  are  present  whenever, 
according  to  10  CFR  50.12(a)(2)(ii). 
"Application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary'  to  achieve  the 
underlying  purpose  of  the  rule."  The 
staff  accepts  the  licensee's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  Code 
Case  N-640.  The  staff  examined  the 
licensee's  rationale  to  support  the 
exemption  request  and  conciurred  that 
the  use  of  the  code  case  would  also  meet 
the  underlying  intent  of  these 
regulations.  Based  upon  a  consideration 
of  the  conservatism  that  is  expliciUy 
incorporated  into  the  methodologies  of 
10  CFR  Part  50,  Appendix  G;  Appendix 
G  of  the  ASME  Code;  and  RG  1.99, 
Revision  2,  the  staff  concluded  that 
application  of  the  code  case  as 
described  would  provide  an  acceptable 
margin  of  safety  against  brittle  failure  of 
the  RPV. 

Therefore,  since  strict  compliance 
with  the  requirements  of  10  CFR  Part 
50,  Appendix  G,  is  not  necessan,'  to 
serve  the  underlying  purpose  of  the 
regulation,  the  staff  concludes  that 
application  of  Code  Case  N-640  to  the 
P-T  limit  calculations  meets  the  special 
circumstance  provisions  stated  in  10 
CFR  50.12(a)(2)(ii),  for  granting  this 
exemption  to  the  regulation,  and  that 
the  methodology  of  Code  Case  N-640 
may  be  used  to  revise  the  P-T  limits  for 
Salem,  Unit  Nos.  1  and  2. 

4.0  Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
-or  common  defense  and  security,  and  is, 
otherwise,  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  PSEG  Nuclear  LLC  an  exemption 
from  the  requirements  of  10  CFR  Part 
50,  Section  50.60(a)  and  10  CFR  Part  50, 
Appendix  G,  for  Salem,  Unit  Nos.  1  and 
2. 
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Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  PR  24410). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  01-13741  Filed  5-31-01;  8:45  am] 

BIUJNGCOOE  7S90-01-P 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.  Section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  July  1,  2001,  shall  be  at  the 
rate  of  26  cents. 

In  accordance  with  directions  in 
Section  1 5(a)  of  the  Railroad  Retirement 
Act  of  1974.  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  July  1.  2001.  38.6 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  61.4  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Account. 

Dated:  May  24.2001. 

By  Authority  of  the  Board. 
Beatric:e  Ezerski, 
Secretary  to  the  Board. 
(FR  Doc.  01-13766  Filed  5-31-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Retoase  No.  34-^14341 ;  File  No.  SR-Amex- 
2001-17] 

Self-Regulatory  Organiratlons;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stocl(  Exchange  LLC 
Increasing  Regular  Memberships  and 
Creating  Two- Year  Permits 

May  23.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  March  19, 
2001,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Exchange  - 
submitted  Amendment  Nos.  1,  2,  and  3 
to  the  proposed  rule  change  on  May  3, 
2001,3  May  16,  2001,*  and  May  18, 
2001,^  respectively.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  increase  the 
number  of  regular  memberships  and 
create  25  two-year  permits  as  a  result  of 
a  Regular  Seat  and  Two- Year  Permit 
Offering  Plan  (the  "Plan").  The  text  of 
the  proposed  rule  change  is  set  forth 
below.  New  language  is  in  italics. 
Deletions  are  in  brackets. 


AMERICAN  STOCK  EXCHANGE 
CONSTl'IUnON 

,-      Article  IV 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19l)-4. 

'  Letter  from  Ivonne  Natal,  Assistant  GeDeral 
Counsel.  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  April  30,  2001 
("Amendment  No.  1").  Amendment  No.  1  states 
tliat  on  April  30,  2001 ,  a  majority  of  the  regular  and 
options  principal  memliers.  voting  as  a  single  class, 
voted  in  favor  of  the  proposed  rule  change. 

*  Letter  from  Ivonne  Natal,  Assistant  General 
Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  May  14,  2001 
("Amendment  No.  2").  Amendment  No.  2  requests 
the  Commission  to  consider  the  Plan  on  a  pilot 
l)asis  for  a  minimum  of  two  years  and  a  maximum 
of  four  years,  in  the  event  the  Seat  Fund  Committee 
exercises  its  discretion  to  extend  the  Plan. 
Amendment  No.  2  also  states  that  there  are 
approximately  300  members  trading  equities  on  the 
Exchange  floor. 

'  Letter  from  Ivonne  Natal.  Assistant  General 
Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  May  17,  2(X)1 
("Amendment  No.  3").  Amendment  No.  3  clarifies 
that  the  administrative  fee  that  the  Amex  would 
receive  for  administering  the  Plan  would  be  $750.00 
per  sale/lease  and  that  the  administrative  fee  will 
tie  collected  out  of  the  sale  proceeds,  prior  to  their 
distribution  to  the  members.  Amendment  No.  3  also 
states  that  Amex  members  and  the  Board  of 
Governors  have  approved  this  fee. 


Admission  to  Membership 
Number  of  Regular  Memberships 

SEC.  1(a)(1)  Regular  Membership- 
There  shall  be  up  to  8891864]  regular 
memberships  in  the  Exchange,  inclusive 
of  any  regular  memberships  created 
through  the  options  principal 
membership  upgrade  program.  The 
niunber  of  regular  memberships  shall  be 
increased  only  if  the  Board  of  Governors 
requests  The  Amex  Membership 
Corporation  to  issue  additional  regidar 
memberships.  Any  such  issuance  of 
additional  regular  memberships  shall 
require  the  approval  of  a  majority  of  the 
regular  and  options  principal  members 
voting  together  as  a  single  class  at  a 
meeting  called  for  the  purpose  of 
considering  the  request  that  new  regular 
memberships  be  issued. 

(2)-(3)  No  change. 

(b)-(h)  No  change. 

(i)  Two-Year  Permits 

(1)  There  shall  be  maximum  of 
twenty-five  two-year  permits.  Two-year 
permits  shall  expire  two  years  from  the 
effective  date  of  the  membership,  but 
may  be  renewed  for  an  additional  two 
years  at  the  discretion  of  the  Exchange's 
Seat  Fund  Committee.  Two-year  permits 
are  non-transferable.  The  price  for  two- 
year  permits  will  be  determined  by  the 
Exchange's  Seat  Fund  Committee  at  the 
begiiming  of  a  120-day  offering  period, 
but  shall  not  be  less  than  $14,000.  A 
two-year  permit  will  automatically 
terminate  in  the  event  the  holder  goes 
out  of  business  or  is  delinquent  in 
payment  of  dues,  fines,  fees,  charges 
and  any  other  financial  responsibility 
owed  to  the  Exchange  for  more  than 
thirty  (30)  consecutive  days.  In  the  event 
a  two-year  permit  holder  goes  out  of 
business,  any  monies  for  unpaid  dues, 
fines,  fees,  charges  and  any  other 
financial  responsibility  due  to  the 
Exchange  or  any  other  creditor,  will  be 
collected  by  the  Exchange  out  of  the 
proceeds  of  the  sale  of  the  two-year 
permits. 

(2)  Requirements  for  Issuance 
A  two-year  permit  holder  must: 
(i)  be  at  least  the  minimum  age  of 

majority  required  to  be  responsible  for 
his  contracts  in  each  jurisdiction  in 
which  he  conducts  business: 

(ii)  agree  that  his  primary  occupation 
will  be  the  transaction  of  business  on 
the  Floor  of  the  Exchange  in  his 
capacity  as  a  permit  holder;  and 

(Hi)  obtain  a  waiver  letter  from  their 
clearing  firms  waiving  their  right  to  file 
a  claim  against  the  permit  should  the 
permit  holder  owe  them  money  or. 
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alternatively,  a  guarantee  from  another 
member  acceptable  to  the  Exchange's 
Seat  Fund  Committee;  and 

(iv)  meet  such  other  qualifications  ds 
may  be  specified  in  the  plan  approved 
by  the  regular  members  of  the  Exchange 
providing  for  the  offering  of  such 
permits.  Applications  must  be  approved 
by  the  Exchange  in  accordance  with  the 
provisions  of  Section  1(g)  of  this  Article 
IV.  No  person  whose  application  for  a 
permit  has  been  approved  by  the 
Exchange  shall  be  admitted  to  the 
privileges  thereof  until  he  shall  have 
signed  the  Constitution  of  the  Exchange. 
By  such  signature  he  shall  pledge 
himself  to  abiderby  the  Constitution  as 
the  same  has  been  or  shall  be  from  time 
to  time  amended  and  by  all  rules, 
regulations,  requirements,  orders, 
directions  or  decisions  adopted  or  made 
in  accordance  therewith. 

(3)  Rights  and  Obligations 

A  two-year  permit  holder  shall  have 
all  the  rights,  privileges  and  obligations 
of  a  regular  member,  but  shall  have  no 
distribution  or  voting  rights. 

(j)  [ij  Class  C  Trading  Rights 

No  change. 

(k)  [jl  New  Trading  Rights 

No  change. 
•        •        *        *        » 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

During  the  last  few  years,  voliune  on 
the  trading  floor  of  the  Exchange  has 
increased  dramaticedly,  while 
memberships  have  remained 
unchanged.  Exchange  members  have 
identified  a  need  for  the  issuance  of 
additional  seats. 

In  response  to  the  apparent  need  for 
additional  seats  and  to  allow  Exchange 
members  to  remain  competitive  and 
afford  customers  an  optimal  level  of 
service,  the  Exchange  is  proposing  to 
issue  25  additional  regular  seats  and  25 
two-year  permits  pursuant  to  the  Plan, 


to  be  allocated  as  determined  by  the 
Exchange's  Seat  Fund  Committee 
("Committee").  The  Committee  would 
determine  the  sale  price  for  regular  seats 
and  two-year  permits  and  the  effective 
date  of  the  Plan.  The  price  for  regular 
seats  would  be  at  least  $600,000.  The 
price  for  two-year  permits  would  be  at 
least  $14,000,  per  month.  Authority  to 
resolve  and  reach  a  final  determination 
on  any  and  all  issues  relating  to  the 
administration  of  the  Plan  would  be 
vested  in  the  Committee. 

The  Committee  would  be  able  to 
renew  the  two-year  permits  once  for  an 
additional  two  years,  but  the  permits 
would  be  non-transferable.  A  two-year 
permit  would  terminate  if  the  holder 
went  out  of  business.  Monies  owed  to 
the  Exchange  by  a  two-year  permit 
holder  who  went  out  of  business  would 
be  collected  by  the  Exchange  out  of  the 
proceeds  of  sale  of  regular  seats  and 
two-year  permits  under  the  Plan.  Any 
regular  seats  offered  but  not  sold  would 
be  permitted  to  be  converted  into  two- 
year  permits  as  determined  by  the 
Committee.  The  two-year  permits  would 
have  no  distribution  or  voting  rights. 

All  prospective  seat  and/or  permit 
holders  would  be  required  to  be 
approved  by  the  Exchange  prior  to  the 
sale  of  a  seat  or  the  transfer  of  a  permit. 
The  Exchange  would  receive  a  $750 
administrative  fee  for  each  seat/permit 
for  administering  the  sale/transfer  for 
prospective  seat/permit  owners. 

Prior  to  any  seat  sale  or  permit 
transfer,  a  non-member  or  a  person/ 
organization  that  was  not  currently  the 
ov«ier  of  a  regular  membership  would 
be  required  to  meet  all  requirements 
currently  applicable  to  regular  or  two- 
year  permit  holders.  If  the  purchaser  of 
a  seat  intended  to  lease  the  seat 
pursuant  to  a  special  transfer  agreement 
or  transfer  the  seat  to  a  nominee,  the 
lessee  or  nominee  would  also  be 
required  to  meet  all  Exchange 
requirements.  All  applicable  fees  due  by 
persons/organizations  that  are  not 
owners  of  regular  memberships  or 
members  of  the  Exchange  would  be 
required  to  be  paid  before  the  sale  of 
any  seat  or  transfer  of  any  permit. 

Sale  proceeds  will  be  distributed  to 
all  seat  owners  at  a  date  to  be 
determined  by  the  Committee,  The  Ex- 
date  for  determining  distribution  of  sale 
proceeds  to  owners  would  be  the  date 
of  approval  of  the  Plan  by  the 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  •*  in  general  and 


furthers  the  objectives  of  section 
6(b)(2)  ^  in  particular  in  that  it  is 
designed  to  provide  that  any  registered 
broker  or  dealer  or  natural  person 
associated  with  a  registered  broker  or 
dealer  may  become  a  member  of  such 
exchange  and  any  person  may  become 
associated  with  a  member  thereof. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nde  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  writien  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  writien 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
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Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2001-17  and  should  be 
submitted  by  June  22.  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-13754  Filed  5-31-01:  8:45  am] 
BHJJNG  C006  W10-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  in  compliance  with 
Pub.  L.  104-13  effective  October  1, 
1995.  The  Paperwork  Reduction  Act  of 
1995.  SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
submitted  to  the  OMB  Desk  Officer  and 


the  SSA  Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB) 

Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  SSA.  New  Executive 
Office  Building,  Room  10230.  725 
17th  St..  NW..  Washington.  DC.  20503 
(SSA) 

Sociail  Security  Administration, 
DCFAM.  Attn:  Frederick  W. 
Brickenkamp.  l-A-21  Operations 
Bldg..  6401  Security  Blvd.,  Baltimore, 
MD  21235 

I.  The  information  collections  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  your  comments  should  be 
submitted  to  SSA  within  60  days  firom 
the  date  of  this  publication.  You  can 
obtain  copies  of  the  collection 
instruments  by  calling  the  SSA  Reports 
Clearance  Officer  at  410-965-4145,  or 
by  wrriting  to  him  at  the  address  listed 
above. 

1.  Contact  with  the  Representative 
Payee  and  Contact  with  Beneficiary — 
0960-NEW.  SSA  will  use  the  SSA- 
L4945,  Contact  with  the  Representative 
Payee,  and  SSA-L4947.  Contact  with 
Beneficiary,  to  inform  respondents  and 
conduct  quality  reviews  of  payments 
made  under  the  titles  11  and  XVI  (Old- 
Age,  Survivors  and  Disability  Insurance/ 
Supplemental  Seciuity  Income) 
programs.  Cases  for  the  review  will  be 
selected  randomly  and  the  information 
solicited  will  be  used  for  verification  of 
payment  data  on  record  in  the  claims 
folder  and  SSA's  Master  Beneficiary 
Record.  Form  SSA-L4945  will  be  used 
to  notify  Representative  Payees  who 
have  the  responsibility  of  managing 


payments  for  an  SSA  Beneficiary  that 
the  case  has  been  selected  for  the  review 
process  and  to  request  the  required 
information.  Form  SSA-L4947  will  be 
used  to  notify  beneficiaries  that  their 
case  has  been  selected  for  the  review 
process  and  request  the  needed 
information.  Both  letters  contain 
information  that  must  be  verified  and 
returned  to  SSA  imder  the  review 
process.  The  respondents  are 
beneficiaries  and  representative  payees 
for  beneficiaries  receiving  title  II  and 
title  XVI  benefits. 

Number  of  Respondents:  200. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  50  hours. 

2.  RSI/DI  Quality  Review  Case 
Analysis-Sampled  Number  Holder. 
Auxiliaries/Survivors-Parent. 
Stewardship  AET  Workbook— 0960- 
0189.  SSA  uses  the  information 
collected  on  forms  SSA-2930,  2931  and 
2932  to  establish  a  national  payment 
accuracy  rate  for  all  cases  in  payment 
status;  measure  the  accuracy  rate  for 
newly  adjudicated  claims  for 
beneficiaries  receiving  old-age, 
survivors,  or  disability  insurance;  and  to 
serve  as  a  source  of  information 
regarding  problem  areas  in  the  RSI/DI 
programs.  Form  SSA-4659  is  used  to 
evaluate  and  determine  the  effectiveness 
of  the  annual  earnings  test  and  to  use 
the  results  in  developing  ongoing 
improvements  in  the  process.  The 
respondents  are  beneficiaries  and 
representative  payees  for  beneficiaries 
receiving  old  age,  survivors,  or 
disability  insvirance. 


SSA-2930 

SSA-2931  

SSA-2932 

SSA-4659 

Total  Burden 


Respondents 


3,000 

1,500 

650 

325 


Frequency  of 
response 


Average  bur- 
den per  re- 
sponse 


30 
30 
20 
10 


Estimated  an- 
nual burden 
(hours) 


1,500 

750 

217 

54 


2,521 


3.  Request  for  Change  in  Time/Place 
of  Disability  Hearing— 0960-0348.  The 
information  on  Form  SSA-769  is  used 
by  SSA  and  the  State  Disability 
Determination  Services  to  provide 
claimants  with  a  structured  format  to 
exercise  their  right  to  request  a  change 
in  the  time  or  place  of  a  scheduled 
disability  hearing.  The  information  is  be 
used  as  a  basis  for  granting  or  denying 
requests  for  changes  and  for 
rescheduling  hearings.  The  respondents 


are  claimants  who  wish  to  request  a 
change  in  the  time  or  place  of  their 
disability  hearing. 

Number  of  Respondents:  7,483. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  8 
minutes. 

Estimated  Annual  Burden:  998  hours. 

4.  Request  for  Reconsideration — 
Disability  Cessation— 0960— 0349.  The 
information  collected  on  form  SSA-789 
is  used  by  SSA  to  schedule  hearings. 


and  to  develop  additional  evidence  for 
claimants  who  have  received  an  initial 
or  revised  determination  that  a 
disability  did  not  exist  or  has  ceased. 
The  collected  information  also  indicates 
whether  an  interpreter  is  needed.  The 
respondents  are  disability  beneficiaries 
who  file  a  claim  for  reconsideration. 

Number  of  Respondents:  49,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12 
minutes. 


•  17  CFR  200.30-3(a)(12). 
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Estimated  Annual  Burden:  9,800 
hours. 

5.  Agency /Employer  Government 
Pension  Offset  Questionnaire — 0960- 
0470.  The  Information  collected  on 
Form  SSA-L4163  will  provide  SSA 
with  accurate  information  fit)m  the 
agency  paying  the  pension,  for  purposes 
of  applying  the  pension-offset  provision. 
The  form  will  only  be  used  when  (1)  the 
claimant  does  not  have  the  information 
and  (2)  the  pension-paying  agency  has 
not  cooperated  with  the  claimant.  The 
respondents  are  Federal.  State,  or  local 
government  agencies  that  have 
information  needed  by  SSA  to 
determine  whether  the  Government 
Pension  Offset  provisions  apply  and  the 
amount  of  offset. 

Number  of  Respondents:  1,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  3 
minutes. 
Estimated  Annual  Burden:  50  hours. 

6.  Child-Care  Dropout 
Questionnaire — 0960-0474.  The 
information  collected  on  Form  SSA- 
4162  is  used  by  SSA  to  determine 
whether  an  individual  qualifies  for  a 
child  care  exclusion  in  computing  the 
individual's  disability  benefit  amount. 
The  respondents  are  applicants  for 
disability  benefits. 

Number  of  Respondents:  2,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  167  hours. 

7.  Authorization  for  the  Social 
Security  Administration  to  Obtain 
Account  Records  from  a  Financial 
Institution — 0960-0293.  Form  SSA- 
4641-U2  provides  financial  institutions 
Mrith  the  customer's  authorization  to 
disclose  records,  as  required  by  Public 
Law  95-630.  Responses  to  the  questions 
are  used,  in  part,  to  determine  whether 
resource  requirements  are  met  in  the 
Supplemental  Security  Income  program. 
The  respondents  are  financial 
institutions  (banks,  savings  and  loans, 
credit  unions,  etc.). 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  50,000 
"hours. 

8.  Request  for  Social  Security 
Earnings  Information — 0960-0525.  The 
Social  Security  Act  provides  that  a  wage 
earner,  or  someone  authorized  by  a 
wage  earner,  may  request  Social 
Security  earnings  information  from  the 
Social  Security  Administration,  using 
form  SSA-7050.  SSA  uses  the 
information  collected  on  the  form  to 
verify  that  the  requestor  is  authorized  to 
access  the  earnings  record  and  to 


produce  the  earnings  statement.  The 
respondents  are  wage  earners  and 
organizations  and  legal  representatives 
authorized  by  the  wage  earner. 

Number  of  Respondents:  61 ,494. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  11 
minutes. 

Estimated  Annual  Burden:  11,274 
hours. 

9.  Statement  of  Household  Expenses 
and  Contributions — 0960-0456. 
Eligibility  for  Supplemental  Security 
Income  (SSI)  is  based  on  need.  A  factor 
for  determining  need  is  whether  an 
individual  receives  in-kind  support  and 
maintenance  in  the  form  of  food  and 
shelter  provided  by  other  persons.  SSA 
collects  information  on  form  SSA- 

801 1-F3  to  determine  the  existence  and 
amount  of  in-kind  support  and 
maintenance  received  by  a  claimant/ 
beneficiary  of  SSI.  SSA  uses  the    ■ 
information  to  determine  eligibility  and 
payment  amount  under  this  program. 
The  respondents  are  members  of  SSI 
claimants'/beneficiaries'  households. 

Number  of  Respondents:  400,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  100,000 
hours. 

10.  Payment  of  Certain  Travel 
Expenses— 0960-0434.  This  regulation 
(20  C.F.R.  404.999(d)  and  416.1499) 
provides  for  travel  expense 
reimbursement  by  the  State  agency  or 
Federal  agency  for  claimants  traveling  to 
a  consultative  examination,  or  for 
claimants,  their  representative  and 
unsubpoenaed  witnesses  traveling  over 
75  miles  to  appear  at  a  disability 

'  hearing.  State  and  Federal  persoimel 
review  the  listing  and  the  receipts  to 
verify  the  amount  to  be  reimbursed  to 
the  claimant.  The  respondents  are 
claimants  for  Title  II/XVI  benefits. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  8,333 
hours. 

n.  The  information  collections  listed 
below  have  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  from  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  packages  by  calling 
the  SSA  Repwrts  Clearance  Officer  on 
(410)  965-4145,  or  by  writing  to  him  at 
the  address  listed  above. 

1.  Student's  Statement  Regarding 
Resumption  of  School  Attendance — 
0960-0143.  The  information  on  Form 
SSA-1386  is  used  by  SSA  to  verify  full- 


time  attendance  at  educational 
institutions  and  to  determine  eligibility 
for  student  benefits.  The  respondents 
are  student  beneficiaries  currently 
receiving  SSA  benefits.  . 

Number  of  Respondents:  133,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  13,300 
hours. 

2.  Subpoena — Disability  Hearing — 
0960-0428.  The  information  on  Form 
SSA-1272-U4  is  used  by  SSA  to 
subpoena  evidence  or  testimony  needed 
at  disability  hearings.  The  respondents 
comprise  officers  from  Federal  and  State 
DDSs. 

Number  of  Respondents:  36. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  18  hours. 

3.  Quiz  Show — Internet  Edition — 
0960-NEW. 

Background 

As  stated  in  the  1997  Agency  Strategic 
Plan,  one  of  the  SSA's  five  major  goals 
is  "To  Strengthen  Public  Understanding 
of  the  Social  Security  Programs"  so  the 
public  will  understand  what  benefits  are 
valuable  to  them  personally. 
Accordingly,  the  public  will  be  able  to 
more  effectively  plan  for  retirement 
security.  Under  this  goal.  SSA 
established  a  strategic  objective  that,  by 
2005.  90%  of  the  public  will  be 
knowledgeable  about  SSA  programs.  In 
establishing  this  goal  SSA  recognized 
the  need  to  develop  iimovative  methods 
to  help  educate  and  continually 
measure  the  public's  knowledge  of  SSA 
programs. 

The  Collection — "Quiz  Show" 

SSA  intends  to  implement  an  online 
interactive  educational  game  entitled 
"Quiz  Show— Internet  Edition".  The 
purpose  of  Quiz  Show  is  to  help  support 
the  Agency's  goal  of  increasing  the 
public's  understanding  of  Social 
Security  programs. 

Quiz  Show  will  consist  of  10 
questions,  which  are  based  on  8  key 
messages  about  SSA  programs  that  the 
Agency  wants  the  public  to  understand. 
Participation  in  the  online  game  will  be 
strictly  volimtary.  Data  collected 
through  each  Quiz  Show  question  will 
measure  the  overall  responses  for  the 
purpose  of  gauging  the  public's 
knowledge  of  each  key  Social  Security 
message. 

SSA  will  implement  Quiz  Show  in 
stages,  with  the  initial  stage  providing 
performance  feedback  to  the  user. 
However,  eventually  SSA  will  use  Quiz 
Show  to  collect  performance  data  and 
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demographic  data.  SSA  will  not  require 
users  to  provide  demographic  data  to 
play  the  game.  Rather,  users  would  be 
asked  to  provide  this  data  voluntarily. 
Questions  related  to  demographics  are 
for  the  sole  purpose  of  identifying 
audiences  to  whom  specific  key 
messages  should  be  targeted  to  increase 
their  knowledge.  Respondents  to  Quiz 
Show  will  be  individuals  who  visit 
SSA's  website.  Social  Security  Online, 
and  elect  to  play  the  online  game. 

Number  of  Respondents:  12,OCfO. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  8 
minutes. 

Estimated  Annual  Burden:  1,600 
hours. 

4.  Work  History  Report— 0960-0578. 
The  information  collected  on  form  SSA- 
3369  is  needed  to  determine  disability 
by  the  State  DDSs.  The  information  will 
be  used  to  document  an  individual's 
past  work  history.  The  respondents  are 
applicants  for  disability  benefits. 

Number  of  Respondents:  1,000,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  500.000 
hours. 

5.  Notification  of  Projected 
Completion  Date — 0960-0429.  Form 
SSA-891  is  used  by  SSA  and  State 
Disability  Determination  Services  (DDS) 
to  inform  disability  hearing  units 
whenever  a  hearing  case  will  not  be 
completed  and  forwarded  to  the  hearing 
unit  as  expected.  This  information  is 
necessary  to  enable  the  hearing  units  to 
schedule  hearings  as  promptly  and 
efficiently  as  possible.  The  respondents 
are  State  DDS  and  SSA  components  that 
make  disability  determinations  for  the 
Agency. 

Number  of  Respondents:  100. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  8  hours. 

6.  Real  Property  Current  Market  Value 
Estimate — 0960-0471.  This  form  is  used 
to  obtain  current  market  value  estimates 
of  real  property  owned  by  applicants 
for,  or  beneficiaries  of.  Supplemental 
Security  Income  (SSI)  benefits  (or  a 
person  whose  resources  are  deemed  to 
such  an  individual).  The  value  of  an 
individual's  resources,  including  non- 
home  real  property,  is  one  of  the 
eligibility  requirements  for  SSI  benefits. 
The  respondents  are  individuals  with 
knowledge  of  local  real  property  values. 

Number  of  Respondents:  5,438. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  1.813 
hours. 


7.  Information  about  Joint  Checking/ 
Savings  Account — 0960-0461.  Form 
SSA-2574  is  used  to  collect  information 
from  the  claimant  and  the  other  account 
holder{s)  when  a  Supplemental  Sec\irity 
Income  (SSI)  applicant/recipient  objects 
to  the  assumption  that  he/she  owns  all 
or  part  of  the  funds  in  a  joint  account 
bearing  his  or  her  name.  These 
statements  of  ownership  are  required  to 
determine  whether  the  account  is  a 
resource  of  the  SSI  claimant.  The 
respondents  are  applicants  for  and 
recipients  of  SSI  payments  and 
individuals  who  are  joint  owners  of 
financial  accounts  with  SSI  applicants. 

Number  of  Respondents:  200,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  7 
minutes. 

Estimated  Annual  Burden:  23,333 
hours. 

8.  Response  to  Notice  of  Revised 
Determination — 0960-0347.  Form  SSA- 
765  is  used  by  claimants  to  request  a 
disability  hearing  and/or  to  submit 
additional  evidence  before  a  revised 
reconsideration  determination  is  issued. 
The  respondents  are  claimants  who  file 
for  a  disability  hearing  in  response  to  a 
notice  of  revised  determination  for 
disability  insurance  and/or  SSI  imder 
tides  II  and  XVI. 

Number  of  Respondents:  1,925. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  963  hours. 

9.  Function  Report.  Child  (Birth  to 
1st,  Age  1  to  3rd.  Age  3  to  6th.  Age  6 
to  12di.  Age  12  to  18th  Birthday)— 
0960-0542.  State  Agency  adjudicative 
teams  will  use  the  information  gathered 
on  the  appropriate  version  of  these 
forms,  in  connection  with  other  medical 
function  evidence,  to  form  a  complete 
picture  of  the  child's  ability  to  function. 
This  information  assists  with 
determining  whether  a  child  is  disabled, 
or  each  case  in  which  disability  cannot 
be  found  on  medical  grounds  alone.  The 
respondents  are  applicants  for  Title  XVI 
childhood  disability  benefits,  and  child 
caregivers. 

Number  of  Respondents:  750,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  250.000 
hours. 

10.  Wage  Reports  and  Pension 
Information— 0960-0547.  The 
information  obtained  through  regulation 
at  20  CFR,  section  422.122(b)  is  used  by 
SSA  to  identify  the  requester  of  pension 
plan  information  and  to  confirm  that  the 
individual  is  entitied  to  the  data  we 
provide.  The  respondents  are  requesters 
of  pension  plan  information. 


Number  of  Respondents:  600. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  30 
minutes. 
Estimated  Annual  Burden:  300  hours. 

11.  Beneficiary  Recontact  Report — 
0960-0502.  SSA  uses  the  information 
collected  on  Form  SSA-1588-OCR-SM 
to  ensure  that  eligibility  for  benefits 
continues  after  entitlement.  SSA  asks 
mothers/fathers  information  about  their 
marital  status  and  children  in-care  to 
detect  overpayments  and  avoid 
continuing  payment  to  those  no  longer 
entitled.  The  respondents  are  recipients 
of  survivor  mother/father  Social 
Security  Benefits. 

Number  of  Respondents:  133,400. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  11.117 
hours. 

12.  Waiver  of  Your  Right  to  Personal 
Appearance  before  an  Administrative 
Law  Judge — 0960-0284.  Each  claimant 
has  a  statutory  right  to  appear  in  person 
(or  through  a  representative)  and 
present  evidence  about  his/her  claim  at 
a  hearing  before  an  Administrative  Law 
Judge  (ALJ).  If  a  claimant  wishes  to 
waive  his/her  statutory  right  to  appear 
before  an  ALJ.  he/she  must  complete  a 
written  request.  The  claimant  may  use 
form  HA-4608  for  this  request.  The 
information  collected  is  used  to 
document  an  individual's  claim  to  show 
that  an  oral  hearing  is  not  preferred  in 
the  appellate  process.  The  respondents 
are  applicants  for  Social  Security  and 
SSI  benefits  who  request  a  hearing. 

Number  of  Respondents:  12,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  2 
minutes. 
Estimated  Annual  BUrden:  400  hours. 

13.  Function  Report — Third  Party. 
SSA-3380— 0960-NEW.  The  Social 
Security  Act  provides  that  claimants 
must  furnish  medical  and  other 
evidence  to  prove  they  are  disabled.  The 
Social  Security  Act  also  gives  the 
Commissioner  authority  to  make  rules 
and  regulations  on  the  nature  and  extent 
of  evidence  required  as  well  as  the 
methods  of  obtaining  evidence.  The 
information  collected  from  third  parties 
on  the  form  SSA-3380  is  needed  for  the  - 
determination  of  disability  under  Title  II 
and/or  Tide  XVI  (SSI).  The  form  records 
information  about  the  disability 
applicant's  illnesses,  injuries, 
conditions,  impairment-related 
limitations  and  ability  to  function.  The 
respondents  are  individuals  who  know 
about  the  disabilify  applicant's 
impairment,  limitations  and  ability  to 
function. 

Number  of  Respondents:  1.500.000. 
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Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  750,000 
hours. 

14.  Disability  Hearing  Officer's 
Decision— 0960-0441.  The  Social 
Security  Act  requires  that  SSA  provide 
an  evidentiary  hearing  at  the 
reconsideration  level  of  appeal  for 
claimants  who  have  received  an  initial 
or  revised  determination  that  a 
disability  did  not  exist  or  has  ceased. 
Based  on  the  hearing,  the  disability 
hearing  officer  (DHO)  completes  an  - 
SSA-1207  and  applicable 
supplementary  forms  (which  apply  to 
the  type  of  claim  involved).  The  DHO 
uses  the  information  in  documenting 
and  preparing  the  disability  decision. 
The  form  aids  the  DHO  in  addressing 
the  crucial  elements  of  the  case  in  a 
sequential  and  logical  fashion.  The 
respondents  are  DHOs  in  the  State 
Disability  Determination  Services 
(DDS). 

Number  of  Respondents:  100,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  45 
minutes. 

Estimated  Aimual  Burden:  75.000 
hours. 

15.  Medical  History  and  Disability 
Report.  Disabled  Child— 0960-0577. 
The  Social  Security  Act  requires 
claimants  to  furnish  medical  and  other 
evidence  to  prove  they  are  disabled.  The 
form  SSA-3820  is  used  to  obtain 
various  types  of  information  about  a 
child's  condition,  his/her  treating 
sources  and/or  other  medical  sources  of 
evidence.  The  information  collected  on 
the  SSA-3820  is  needed  for  the 
determination  of  disability  by  the  State 
DDSs.  The  respondents  are  applicants 
for  Title  XVI  tSSI)  child  disability 
benefits. 

Number  of  Respondents:  523,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  40 
minutes. 

Estimated  Annual  Burden:  348,667 
hours. 

16.  Disability  Report— Adult— 0960- 
0579.  The  Social  Security  Act  requires 
claimants  to  furnish  medical  and  other 
evidence  to  prove  they  are  disabled. 
Applicants  for  disability  benefits  will 
complete  form  SSA-3368.  The 
information  will  be  used,  in  conjimction 
with  other  evidence,  by  State  DDSs  to 
develop  medical  evidence,  to  assess  the 
alleged  disability,  and  to  make  a 
disability  determination.  The 
respondents  are  applicants  for  Title  II 
and  Title  XVI  (SSI)  disability  benefits. 

Number  of  Respondents:  2.116,667. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  60 
minutes. 


Estimated  annual  Burden:  2.116.667 
hours. 

Dated:  May  24.  2001. 
Frederick  W.  Brickenkamp, 

Reports  Clearance  Officer. 

IFR  Doc.  01-13623  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3669] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  Shipping  Coordinating 
Committee  will  conduct  an  open 
meeting  at  1  PM  on  Tuesday.  Jime  19, 
2001.  in  Room  6332.  Department  of 
Transportation  Headquarters.  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  The 
purpose  of  the  meeting  is  to  finalize 
preparations  for  the  Sixth  Session  of  the 
Subcommittee  on  Dangerous  Goods. 
Solid  Cargoes  and  Containers  of  the 
International  Maritime  Organization 
(IMO)  which  will  be  held  on  July  16-20. 
2001,  at  the  IMO  Headquarters  in 
London. 

The  agenda  items  of  particular 
interest  are: 

— ^Amendment  31-02  to  the 
International  Maritime  Dangerous 
Goods  (IMDG)  Code,  its  Annexes  and 
Supplements  including 
harmonization  of  the  IMDG  Code  with 
the  United  Nations  Recommendations 
on  the  Transport  of  Dangerous  Goods, 
and  implementation  of  Annex  III  of 
the  Marine  Pollution  Convention 
(MARPOL  73/78),  as  amended. 

— Revision  of  the  Emergency  Schedules 
(EmS). 

— Review  of  the  Code  of  Safe  Practice 
for  Solid  Bulk  Cargoes  (BC  Code), 
including  evaluation  of  properties  of 
solid  bulk  cargoes. 

— Cargo  securing  manual. 

— Casualty  and  incident  reports  and 
analysis. 

— Development  of  an  instrument  for 
multimodal  training  requirements. 

— Stowage  and  segregation  requirements 
for  freight  containers  on 
containerships  with  partially 
weatherproof  hatchway  covers. 

— Development  of  a  manual  on  loading 
and  unloading  of  solid  bulk  cargoes 
for  terminal  representatives. 

— Amendments  to  the  International 
Convention  for  the  Safety  of  Life  at 
Sea  (SOLAS)  chapters  VI  and  VII  and 
MARPOL  Annex  HI  to  make  the  IMDG 
Code  mandatory. 
Members  of  the  public  may  attend 

this  meeting  up  to  the  seating  capacity 


of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  E.  P. 
Pfersich,  U.S.  Coast  Guard  (G-MSO-3), 
2100  Second  Stiwt,  SW.,  Washington, 
DC  20593-0001  or  by  calling  (202)  267- 
1577. 

Dated:  May  24.  2001. 
Stephen  M.  Miller,  — 

Exective  Secretary,  Shipping  Coordinating 
Committee.  U.S.  Department  of  State. 
[FR  Doc.  01-13807  Filed  5-31-01;  8:45  am) 
BHJJNG  COOE  4710-07-P 


STATE  JUSTICE  INSTITUTE 

Sunshine  Act  Meetings 

DATE:  Saturday,  June  30,  2001—6  pm-7 
pm — Ray's  Waterfront  Restaurant. 
PLACE:  Seward  Small  Boat  Harbor,  AK. 

DATE:  Sunday,  July  1,  2001—9  am-5  pm; 
Monday,  July  2.  2001—9  am-12  pm. 

PUVCE:  Alyeska  Hotel,  Girdwood.  AK 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  proposals  submitted 

for  Institute  funding  and  internal 

Institute  business. 

PORTIONS  OPEN  TO  THE  PUBUC: 

Consideration  of  proposals  submitted 

for  Institute  funding  and  internal 

Institute  business  other  than  personnel 

matters. 

PORTIONS  CLOSED  TO  THE  PUBLIC: 

Discussion  of  internal  personnel 

matters. 

CONTACT  PERSON:  David  Tevelin. 

Executive  Director,  State  Justice 

Institute,  1650  King  Street.  Suite  600. 

Alexandria,  VA  22314,  (703)  684-6100. 

David  I.  Tevelin. 

Executive  Director. 

[FR  Doc.  01-13922  Filed  5-30-01;  1:22  pml 

BILUNG  0006  6820-SC-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2001-9761] 

Chemical  Transportation  Advisory 
Committee 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  on  Vessel  Cargo 
Tank  Overpressurization  will  meet  to 
continue  their  review  of  current 
industry  practices  and  procedures 
involving  the  introduction  of 
pressurized  nitrogen  gas  from  waterfront 
facilities  to  a  marine  vessel's  cargo  tanks 
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during  inerting,  padding,  purging,  and 
line  clearing  operations.  As  a  result  of 
this  meeting,  and  subsequent  meetings 
as  deemed  necessary  by  the  Chairman, 
this  Subcommittee  will  develop 
recommendations  to  prevent  the 
occurrence  of  cargo  tank 
overpressiuization  incidents.  This 
meeting  will  be  open  to  the  public. 
DATES:  The  Subcommittee  will  meet  on 
Wednesday,  June  13.  2001,  from  9  a.m. 
to  4  p.m.  This  meeting  may  close  early 
if  all  business  is  Bnished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  June  6,  2001. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
Subcommittee  should  reach  the  Coast 
Guard  on  or  before  June  6,  2001. 
ADDRESSES:  The  Subcommittee  will 
meet  at  the  Adam's  Mark  Hotel.  2900 
Briarpark  Drive.  Houston,  Texas.  Send 
written  material  and  requests  for  a  copy 
of  the  Subcommittee's  task  statement  or 
to  make  oral  presentations  to  Lieutenant 
Michael  McKean.  Coast  Guard 
Technical  Representative  for  the 
Subcommittee,  Commandant  (G-MSO- 
3),  U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Michael  McKean,  Coast 
Guard  Technical  Representative  for  the 
Subcommittee,  telephone  202-267- 
0087,  fax  202-267-4570. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  of  the  CTAC 
Subcommittee  on  Vessel  Cargo  Tank 
Overpressurization  includes  the 
following: 

(1)  Introduction  of  Subconunittee 
members  and  attendees. 

(21  Brief  overview  of  Subcommittee 
tasking  and  desired  outcome. 

(3)  Review  of  definitions  of  technical 
terms. 

(4)  Review  of  hazards  associated  with 
high-pressure  nitrogen  and  low-pressine 
vessels. 

(5)  Discuss  criteria  for  evaluating 
solutions. 

(6)  Discuss  existing  procedures. 

(7)  Discuss  potential  solutions. 

(8)  Discuss  final  product  format  and 
plan  for  futiu«  work. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  aU  business  is  finished.  All 
attendees  at  the  meeting  are  encouraged 


to  fully  review  the  Subcommittee's  task 
statement  prior  to  the  meeting.  Copies  of 
the  Subcommittee's  task  statement  can 
be  obtained  from  Lieutenant  Michael 
McKean,  telephone  202-267-0087,  fax 
202-267-4570.  It  is  also  available  bom 
the  CTAC  Internet  Website  at: 
www. uscg.mil/bq/g-m/advisory/ctac.  At 
the  discretion  of  the  Subcommittee 
Chair,  members  of  the  public  may  make 
oral  presentations  during  the  meeting.  If 
you  would  like  to  make  an  oral 
presentation  at  the  meeting,  please 
notify  the  Coast  Guard  Technical 
Representative  to  the  Subcommittee  and 
submit  written  material  on  or  before 
June  6,  2001.  If  you  would  like  a  copy 
of  your  material  distributed  to  each 
member  of  the  Subcommittee  in 
advance  of  a  meeting,  please  submit  25 
copies  to  the  Coast  Guard  Technical 
Representative  to  the  Subcommittee  no 
later  than  Jime  6,  2001. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  at  the  meeting,  contact  the 
Coast  Guard  Technical  Representative 
for  the  Subconunittee  as  soon  as 
possible. 

Dated:  May  25.  2001. 
Joesph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  01-13703  Filed  5-31-01;  8:45  am] 

BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviaflon  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  ciurently  approved 
collection.  The  ICR  describes  the  natiu^ 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  conunents  on  the  following 
collection  of  information  was  published 
on  2/15/01.  pages  10558-10559. 
DATES:  Comments  must  be  submitted  on 
or  before  July  2.  2001.  A  comment  to 


OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  NW.. 
Washington.  DC  20503.  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  teclmiques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Physiological  Training. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

OMB  Control  Number:  2120-0101. 

Fonn(s):  AC  Form  3150-7. 

Affected  Public:  5,500  pilots 
requesting  to  receive  voluntary 
physiological  training. 

Abstract:  The  collection  of 
information  is  necessary  to  determine  if 
the  applicants  meet  the  qualifications 
for  training  under  the  FAA/USAF 
training  agreement.  The  information  is 
used  by  the  Aeromedical  Education 
Division  to  determine  if  the  applicant  is 
qualified  to  receive  physiological 
training. 

Estimated  Annual  Burden  Hours:  733 
hours  annually. 

Issued  in  Washington,  DC,  on  May  25, 
2001. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

(FR  Doc.  01-13792  Filed  5-31-01;  8:45  am] 
BILUNO  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
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U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  2/15/01,  pages  10558-10559. 
DATES:  Comments  must  be  submitted  on 
or  before  July  2,  2001.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  teclmiques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Report  of  Inspections  Required 
by  Airworthiness  Directives,  14  CFR 
Part  39. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0056. 

Forms(s):  None. 

Affected  Public:  1029  affected  aircraft 
owners  and  operators. 

Abstmct:  The  Airworthiness  Directive 
(AD)  is  the  medium  used  by  the  FAA  to 
provide  notice  to  aircraft  owners  and 
operators  that  an  unsafe  condition  exists 
and  to  prescribe  the  conditions  and/or 
limitations,  including  inspections, 
imder  which  the  product  may  continue 
to  be  operated.  AD's  are  issued  to 
require  corrective  action  to  correct 
unsafe  conditions  in  aircraft  engines, 
propellers,  and  appliances.  Reports  of 
inspections  are  often  needed  when 
emergency  corrective  action  is  taken  to 
determine  if  the  action  was  adequate  to 
correct  the  imsafe  conditions. 

Estimated  Annual  Burden  Hours: 
2,144  hours  annually. 


Issued  in  Washington,  DC,  on  May  25, 
2001. 

Steve  Hopkins. 

Manager.  Standards  and  Information 
Division.  APF-100. 

[FR  Doc.  01-13793  Filed  5-31-01;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Environmental  Impact  Statement: 
Juneau  international  Airport,  Juneau 
Alaska 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  intent. 

summary:  The  Federal  Aviation 
Administration  aimounces  that  it  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  implementation  of 
projects  proposed  at  the  Juneau 
IntemationaJ  Airport. 

Responsible  Official:  Patricia  A. 
Sullivan.  Environmental  Specialist, 
Federal  Aviation  Administration, 
Alaskan  Region,  Airports  Division,  222 
W.  7th  Avenue,  #14.  Anchorage,  AK 
99513. 

Written  Comments:  Ken  Wallace, 
Project  Manager,  SWCA,  230  Soutii  500 
East,  Suite  380,  Salt  Lake  City,  UT 
84102.  Email:  Kwallace@swca.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathryn  CoUis,  Compliance  and  Process 
Coordinator.  SWCA,  230  South  500 
East,  Suite  380,  Salt  Lake  City,  UT 
84102,  phone  (801)  322-4307.  Email: 
ccollis@swca.com. 

SUPPt-EMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  will 
prepare  and  consider  an  EIS  for 
implementation  of  proposed  projects  at 
the  Juneau  International  Airport.  Major 
projects  proposed  to  be  assessed  in  the 
EIS  include  creation  of  additional 
Runway  Safety  Area  (RSA)  centered 
about  the  runway  that  is  500  feet  wide 
by  the  length  of  the  runway  plus  1 ,000 
feet  beyond  each  nmway  end; 
installation  of  a  Medium  Approach 
Lighting  System  with  Rails  (MALRS)  to 
improve  the  approach  to  Rimway  26; 
construction  of  a  Snow  Removal 
Equipment  Building  to  provide  needed 
storage  space  for  the  snow  removal  fleet; 
and  construction  of  an  additional 
Aviation  Development  Area  to  provide 
adequate  facilities  to  accommodate  the 
growing  demand  and  tourism  needs  of 
helicopters  and  fixed  wing  aircraft. 
These  projects,  along  with  other 
projects  proposed  to  improve  safety  and 
efficiency  and  accommodate  growing 
aviation  demand,  were  identified  in  the 


Jimeau  International  Airport  Master 
Plan.  The  Juneau  International  Airport 
Board  approved  the  Airport  Master  Plan 
on  April  14, 1999.  The  Master  Plan  was 
accepted  by  FAA  June  27.  2000. 

In  order  to  comply  with  NEPA,  an 
Enviroiunental  Assessment  (EA)  was 
prepared  and  published  in  June  2000. 
Following  the  completion  of  the  EA.  the 
FAA  determined  that  a  more  'borough 
EIS  process  is  necessary  for  these 
proposed  projects. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  projects  are 
addressed  and  that  all  significant  issues 
are  identified,  FAA  intends  to  consult 
and  coordinate  with  Federal,  State  and 
local  agencies  that  have  jurisdiction  by 
law  or  have  specific  expertise  with 
respect  to  any  environmental  impacts 
associated  with  the  proposed  projects. 
FAA  will  also  solicit  input  from  the 
public  in  a  public  scoping  meeting, 
which  will  be  held  Jime  20,  2001,  from 
5:00  p.m.  to  9:00  p.m.  at  Centennial 
Hall.  Juneau.  Alaska.  In  addition  to 
providing  input  at  the  public  scoping 
meetings,  the  public  may  submit  written 
comments  on  the  scope  of  the 
environmental  study  to  the  address 
identified  in  FOR. 
FURTHER  INFORMATION  CONTACT. 
Comments  should  be  submitted  within 
60  days  of  the  publication  of  this  Notice. 

Issued  in  Anchorage,  Alaska  on  May  11, 
2001. 

Barbara  J.  lohnson. 

Acting  Manager,  Airports  Division,  AAL-600. 
Alaskan  Region. 

[FR  Doc.  01-13796  Filed  5-31-01;  8:45  am) 
BILLING  COOE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
To  Support  the  Demonstration  and 
Evaluation  of  Setting  and  Enforcing 
Rational  Speed  Limits 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Federal  Highway  Administration 
(FHWA),  DOT. 

ACTION:  Announcement  of  discretionary 
cooperative  agreements  to  support  the 
demonstration  and  evaluation  of  setting 
and  enforcing  rational  speed  limits. 

SUMMARY:  The  Speed  Management  Team 
of  the  U.S.  Department  of 
Transportation  (U.S.  DOT),  a  multi- 
modal body  including  members  from 
FHWA  and  NHTSA,  will  hmd  a  number 
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of  cooperative  agreements  with  states  or 
localities  to  field  test  the  impact  of 
setting  and  enforcing  rational  speed 
limits.  The  goal  of  the  project  is  to 
evaluate  a  cooperative  program  in 
which  engineering,  enforcement,  and 
education  are  undertaken  in  a 
coordinated  manner  to  manage  traffic 
speeds.  Rational  speed  limits  promote 
public  safety  by  providing  drivers  with 
information  to  help  them  choose  a 
reasonable  and  prudent  speed  that  is 
appropriate  for  the  normal  traffic, 
weather,  and  roadway  conditions. 
Speed  limits  are  set  with  the  objective 
of  achieving  a  balance  between  safety 
and  efficiency.  Rational  speed  limits  are 
determined  through  a  formal  review  that 
uses  the  85th  percentile  speed  of  free- 
flowing  traffic  combined  with 
information  on  roadway  geometry,  crash 
characteristics  and  land  use.  This 
procedure  results  in  a  speed  limit  that 
appears  reasonable  to  most  drivers  and 
thereby  results  in  more  imiform  speeds. 
Previous  research  has  suggested  that 
speed  uniformity  is  associated  with 
lower  crash  risk  and  that  the  85th 
percentile  falls  within  the  speed  range 
of  lower  crash  risk.  Consequently,  strict 
enforcement  of  rational  speed  limits, 
focused  on  flagrant  speed  limit  violators 
and  designed  to  minimize  speed 
variance,  may  help  in  promoting  safer 
travel.  In  addition,  an  effective  public 
information  and  education  campaign 
will  help  citizens  understand  how  the 
speed  limits  were  determined  and  the 
reason  for  their  strict  enforcement.  Such 
a  combined  approach  is  expected  to 
result  in  strong  support  bom  the  public, 
the  police,  and  the  judiciary. 

Cooperative  agreements  will  be 
awarded  to  support  a  nimiber  of 
communities  in  developing  and 
evaluating  innovative  speed 
management  projects  that  adopt  such  a 
rational  speed  limit  approach.  The 
approach  will  incorporate  the  following 
steps: 

•  An  engineering  and  traffic 
investigation  of  existing  speed  limits. 

•  Revision  of  speed  limits  where 
appropriate. 

•  Education  of  the  public  on  reasons 
for  revising  speed  limits. 

•  Enforcement  of  the  rational  speed 
limits  fairly  and  strictly. 

•  Identification  of  a  separate 
community  for  comparison  purposes. 

This  notice  solicits  applications  fit)m 
State  and  local  governments  and  their 
agencies.  Two  to  four  cooperative 
agreement  awards  for  demonstration 
and  evaluation  projects  are  anticipated 
under  this  announcement.  Interested 
applicants  must  submit  an  application 
package  as  further  described  in  the 
Application  Procedures  section  of  this 


notice.  Applications  will  be  evaluated 
on  the  basis  of  the  criteria  identified  in 
the  Evaluation  Criteria  section  of  this 
notice. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
4:00  p.m.  on  Tuesday,  July  24,  2001. 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procxuement  (NAD-30). 
ATTN:  Maxine  Ware.  400  7th  Street. 
SW.,  Room  5301.  Washington.  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-01-H-05221. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Maxine  Ware,  Office  of 
Contracts  and  Procurement  at  (202) 
366—4843.  Technical  questions  relating 
to  this  Cooperative  Agreement  Program 
may  be  directed  to  Paid  J.  Tremont. 
Ph.D.,  Office  of  Research  and  Traffic 
Records  (NTS-31).  NHTSA,  400  7th 
Street,  SW.,  Washington,  DC  20590,  or 
by  e-mail  at 

pauLtremont@nhtsa.dot.gov,  or  by 
phone  (202)  366-5587.  hiterested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
SUPPLEMENTARY  INFORMATION: 

Background 

Introduction 

Speed  limits  promote  public  safety  by 
informing  drivers  of  the  maximum 
reasonable  and  prudent  speed  for  each 
road  segment.  The  speed  limit  should 
represent  a  concerted  attempt  to  balance 
safety  and  travel  efficiency.  As  such,  it 
establishes  a  rational  basis  for 
enforcement  to  target  violators  traveling 
at  unsafe  speeds.  Posted  speed  limits 
seek  to  confine  speeds  beneath  an  upper 
bound  and  produce  a  relatively  uniform 
speed  distribution.  Previous  research 
has  suggested  that  speed  uniformity 
among  vehicles  on  a  roadway  is 
associated  with  lower  crash  risk. 
Rational  speed  limits  are  primarily 
based  on  existing  traffic  speed  data  and 
often  take  into  account  adjustments  for 
roadway  conditions,  crashes,  and  land 
use. 

General  Principles 

A  guiding  principle  for  setting 
rational  speed  limits  is  that  they  should 
provide  a  high  level  of  compliance  and 
consequently  be  largely  self-enforcing. 
This  requires  that  drivers  understand 
the  basis  for  the  limit  and  that  it  appears 
to  be  reasonable.  Such  rational  speed 
limits  help  to  estabfish  a  reasonable 


standard  for  enforcement  and  permit 
authorities  to  concentrate  enforcement 
efforts  on  those  more  flagrant  speed 
limit  violators  and  high-risk  drivers  who 
are  likely  to  create  unsafe  situations. 
Achieving  high  compliance  will  require 
an  effective  combination  of  Public 
Information  and  Education  (PI&E)  and 
dedicated  enforcement.  For  this 
cooperative  agreement  program,  the 
recipient  will  be  required  to  determine 
rational  speed  limits  using  the 
engineering  study  procedm^  described 
in  "Guidelines  for  Setting  Safe  and 
Reasonable  Speed  Limits".  (Appendix 
A). 

Elements  of  Speed  Management 

Managing  speeds  depends  on  the 
integration  of  three  key  elements: 
engineering,  enforcement,  and 
education.  The  prevailing  speed 
engineering  study  is  frequently  cited  as 
the  desired  way  to  achieve  hi^ 
compliance  with  what  drivers  choose  as 
reasonable  speed  limits.  For  this 
approach,  the  85th  percentile  of  the 
distribution  of  fi«e-flowing  vehicle 
speeds  is  used  as  the  starting  point  for 
setting  the  rational  speed  limit.  To 
establish  credibility  of  the  rational 
speed  limits  program,  a  rigorous 
enforcement  program  must  be 
developed  and  systematically  applied. 
Finally,  in  order  to  gain  full  compliance 
of  rational  speed  limits,  the  public  must 
understand  the  basis  for  their  setting 
and  realize  that  they  will  be  rigorously 
enforced.  To  achieve  this,  the 
community  must  also  develop  an 
effective  PI&E  program. 

Additional  Resources 

The  following  is  a  list  of  resources  for 
information  on  setting  and  enforcing 
rational  speed  limits.  Copies  are 
available  upon  request  firom  Paul 
Tremont,  the  designated  technical  point 
of  contact. 

•  Committee  for  Guidance  on  Setting 
and  Enforcing  Speed  Limits.  (1998) 
Managing  Speed:  Review  of  Current 
Practice  for  Setting  and  Enforcing  Speed 
Limits.  Special  Report  254. 
Transportation  Research  Board, 
National  Research  Coimcil,  National 
Academy  Press.  Washington.  D.C. 

•  Institute  for  Transportation 
Engineers.  (1993)  Speed  Zone 
Guidelines:  A  Proposed  Recommended 
Practice.  Institute  of  Transportation 
Engineers:  Washington  DC. 

Objective 

The  objective  of  these  demonstration 
and  evaluation  projects  is  to  determine 
the  extent  to  which  rationally 
established,  well-publicized,  and 
rigorously  enforced  speed  limits  lead  to 
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higher  compliance  and  improved  traffic 
flow,  without  reducing  hi^way  safety. 

Description  of  Program  Effort 

General  Requirements.  This 
cooperative  agreement  program  requires 
each  recipient  to  conduct  a  carefully 
planned  demonstration  of  setting  and 
enforcing  rational  speed  limits.  The 
recipient  shall  designate  a  specific 
demonstration  community  (or  group  of 
communities).  A  demonstration 
community  is  the  geopolitical  area 
where  the  rational  speed  limit 
demonstration  will  take  place.  This 
could  be  a  State,  a  county,  a  city,  a 
township,  a  borough,  or  any  defined 
geographic  entity  or  group  of  geographic 
entities  within  the  United  States  with  a 
clear  governing  body.  The  recipient  will 
conduct  an  engineering  study  of 
selected  road  segments  and  revise  the 
speed  limits  on  those  road  segments 
using  a  rational  speed  limits  approach 
to  manage  speeds.  The  recipient  will 
implement  and  maintain  a  speed 
enforcement  program  and  provide 
public  information  in  the  demonstration 
community  to  fully  inform  drivers  of 
both  the  speed  management  program's 
rationale  and  the  planned  enforcement 
program.  The  recipient  will  collect  data 
on  speeds  as  well  as  on  public  outreach 
and  enforcement  throughout  the 
demonstration  period. 

The  recipient  shall  also  designate,  or 
at  least  suggest,  a  similar  community 
with  comparable  road  segments  that 
could  be  used  as  a  comparison  site 
during  this  demonstration.  These  two 
communities  must  be  separated 
geographically  so  that  the 
demonstration  community's  speed 
management  program  does  not 
influence  driver  behavior  in  the 
comparison  community.  Below  is  a 
listing  and  description  of  specific 
requirements. 

Planning  Phase 

Task  1.  Kickoff  Meeting 

Within  two  weeks  of  award,  a  one-day 
meeting  will  be  held  at  U.S.  DOT 
headquarters  in  Washington,  DC,  during 
which  the  recipient  will  conduct  an 
informal  briefing  of  its  demonstration 
plan,  including  a  discussion  of  the 
preliminary  list  of  demonstration  streets 
and  highways. 

Task  2.  Prepare  Work  Plan 

Based  on  comments  from  U.S.  DOT  at 
the  meeting,  the  recipient  will  prepare 
and  submit  a  final  work  plan  and 
project  schedule  in  accordance  with  the 
schedule  of  deliverables.  The  work  plan 
shall  specify  type  and  amount  of  data  to 
be  collected,  procedures  and  equipment 


to  be  used,  and  plans  for  engineering, 
enforcement  and  PI&E.  The  work  plan 
shall  also  include  the  final  list  of 
demonstration  streets  and  highways 
along  with  the  name  or  route  number, 
start  and  end  point,  mileage,  existing 
posted  speed(s),  functional  class  of  road 
and  area  type.  The  demonstration  roads 
may  include  a  mix  of  existing  road 
types,  including  arterials.  collectors, 
and  local  roads.  Interstates  and  other 
controlled  access  roads  are  excluded 
&t>m  this  effort. 

Task  3.  Conduct  Engineering  Studies 

Conduct  an  engineering  and  traffic 
investigation  on  the  demonstration 
roads  using  the  engineering  analysis 
described  in  Appendix  A  and/or  other 
U.S.  DOT  approved  methods.  Speeds 
should  be  collected  continuously  for  at 
least  24  hours  using  automated 
equipment  capable  of  recording 
individual  vehicle  speeds  and 
identifying  free  flowing  vehicles  (i.e. 
headway  or  gap  greater  than  3-5 
seconds).  Based  on  the  findings  from  the 
engineering  study,  prepare  a  speed- 
zoning  plan  and  obtain  necessary 
approvals  for  the  speed  zoning  ciianges. 
A  copy  of  the  speed  zoning  plan  will  be 
submitted  to  the  U.S.  DOT  in 
accordance  with  the  schedule  of 
deliverables. 

Task  4.  Collect  Other  Baseline  Data 

Collect  enforcement  and  other  data  to 
help  establish  baseline  measures, 
including: 

•  Citations  for  speeding  on  selected 
road  segments, 

•  Crashes  for  the  previous  3-5  years, 
including  details  of  crash  types, 
contributing  factors,  and  citations 
issued, 

•  Average  daily  traffic  volume 
corresponding  to  same  years  as  the 
crash  data,  and 

•  Public  attitudes  and  perceptions 
toward  speed  limits  and  enforcement. 

A  letter  report  will  be  prepared 
documenting  the  results  this  activity. 
The  letter  report  will  be  submitted  in 
accordance  with  the  schedule  of 
deliverables. 

Implementation  Phase 

Task  5.  Develop  and  Implement  Public 
Information  and  Education  (PI&E) 
Activities 

Each  demonstration  community  will 
be  required  to  develop  and  implement 
a  PI&E  campaign  intended  to  inform  the 
public  of  the  program,  heighten 
awareness  of  the  expected  benefits,  and 
encourage  compliance  with  the  new 
speed  limits.  The  expectation  is  that 
with  a  more  comprehensive 


understanding  of  the  rational  basis  for 
the  speed  limits,  drivers  will  be  more 
likely  to  comply  with  them  and  less 
overall  Opposition  will  be  encountered 
from  the  community.  Accomplishing 
the  PI&E  objective  requires  that  key 
public  agencies  and  public  figures 
support  the  program  and  implement  it 
in  an  effective  manner.  The  PI&E 
campaign  for  the  demonstration 
community  will  include  those  elements 
outlined  in  "Guidelines  for  Public 
Information  and  Education  Programs  for 
Rational  Speed  Limits"  (Appendix  B). 
The  recipient  is  required  to  prepare  a 
calendar  schedule  of  PI&E  activities 
(i.e.,  press  conferences,  media  materials, 
etc.)  in  accordance  with  the  schedule  of 
deliverables.  All  PI&E  materials  and 
products  should  be  presented  to  the 
U.S.  DOT  for  review  and  comments  in 
accordance  with  the  schediUe  of 
deliverables. 

Task  6.  Post  Rational  Speed  Limits 

Based  on  the  results  of  Task  3  above, 
the  recipient  will  post  revised  speed 
limits  as  necessary. 

Task  7.  Enforce  Rational  Speed  Limits 

Prosecutors  and  judges  need  to  be 
well  informed  of  the  basis  for  rational 
speed  limits  and  the  need  for  swift  and 
fair  adjudication.  U.S.  DOT  will  provide 
information  for  judges  and  prosecutors 
in  the  demonstration  community  on 
speed  management  principles,  the 
purpose  of  the  demonstration  project, 
and  the  effects  of  speeding  on  traffic 
safety.  This  training  may  include  visits 
to  the  selected  roadway  segments  where 
rational  speed  limits  are  set  and 
demonstrations  of  the  speed-measuring 
devices  used.  Enforcement  on  the 
demonstration  roads  will  include  those 
elements  outlined  in  "Guidelines  for 
Enforcement  of  Safe  and  Rational  Speed 
Limits"  (Appendix  C). 

Task  8.  Collect  Post  Baseline  Data 
(Ongoing) 

The  recipient  will  collect  speed  data, 
enforcement  data,  and  PI&E  data  at 
various  times  during  the  demonstration 
period.  U.S.  DOT  will  assist  the 
recipient  in  determining  the  exact  data 
to  be  collected  and  the  schedule  of 
collection.  Because  U.S.  DOT  intends  to 
compare  effects  of  different 
communities,  U.S.  EKDT  will  specify  the 
acceptable  data  elements  and  format. 
Data  shall  be  provided  in  accordance 
with  the  schedule  of  deliverables  and 
shall  include: 

a.  Speed  Data.  Appropriate  speed  data 
will  be  collected  by  the  recipient 
quarterly  in  at  least  25%  of  the  speed 
zones  in  a  manner  that  will  reveal  any 
changes  in  the  speed.  There  will  be  at 
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least  one  measurement  site  on  each 
demonstration  road.  Speed  data  will  be 
collected  in  every  speed  zone  on  the 
demonstration  roads  at  or  about  one 
year  after  the  before  data  was  collected. 
For  long  speed  zones  (greater  than  5 
miles  in  rural  areas  or  1  mile  in  urban 
areas)  multiple  locations  for  speed  data 
collection  may  be  required.  Final 
determination  of  all  "after"  speed  data 
collection  locations  shall  be  determined 
in  conjunction  with  the  U.S.  DOT.  The 
speed  data  shall  include: 

•  Individual  vehicle  speed, 

•  Individual  vehicle  headway  or 
arrival  time,  and 

•  Measiuement  location,  dates,  and 
times. 

To  ensure  that  the  baseline  data  and 
post-intervention  data  are  comparable, 
recipients  will  be  expected  to  collect  the 
same  types  of  speed  data,  at  the  same 
locations,  in  the  same  manner  as  was 
used  in  diuing  the  traffic  and 
engineering  investigation  (see  Task  3 
above).  These  data  shall  be  submitted  to 
U.S.  DOT  on  a  schedule  to  be 
determined. 

b.  Enforcement  Data.  Enforcement 
and  safety-related  measures  are  needed 
to  understand  the  impact  of  the  level  of 
enforcement  on  speeds  and  safety. 
These  data  should  be  collected  on  a 
schedule  that  ensures  that  the 
information  accurately  reflects  police 
staffing  assignments  and  other  time- 
sensitive  information.  The  data  need  to 
be  provided  to  U.S.  DOT  quarterly  with 
the  delivery  of  the  speed  data.  In 
accordance  with  the  schedule  of 
deliverables,  the  recipient  shall  provide 
enforcement  data  for  the  demonstration 
road  segments  on: 

•  Traffic  enforcement  person  hours, 

•  Number  of  speed  violation 
warnings,  and  speeding  citations  (and 
cited  speeds), 

•  Adjudications,  and 

•  Crashes  (by  crash  type). 

c.  Public  Information  and  Education. 
Public  attitudes  and  perceptions  prior  to 
and  following  speed  limit  and 
enforcement  changes  are  linked  to  the 
success  of  the  program,  and  must  be 
measiu^d  to  determine  how  they  may 
change.  In  the  demonstration 
community,  the  public  attitudes  and 
perceptions  should  be  surveyed  before 
and  after  the  program  is  implemented. 
PI&E  data  will  be  provided  in 
accordance  with  the  schedule  of 
deliverables. 

Task  9.  Prepare  Quarterly  Progress 
Reports 

Progress  reports  will  be  provided 
quarterly  and  should  include  a 
summary  of  the  previous  quarter's 
activities  and  accomplishments,  as  well 
as  the  proposed  activities  for  the 


upcoming  quarter.  Any  decisions  and 
actions  required  in  the  upcoming 
quarter  should  be  included  in  the 
report.  The  recipient  shall  supply  the 
progress  reports  to  the  U.S.  DOT  in 
accordance  with  the  schedule  of 
deliverables. 

Task  10.  Prepare  Final  Report 

The  recipient  will  prepare  a  brief 
report  (e.g.,  25  pages  or  less),  initially  in 
draft,  and  upon  receipt  of  comments 
from  U.S.  DOT,  submit  a  final  version, 
describing  the  procedures  and  outcomes 
associated  with  the  rational  speed  limit 
approach  to  speed  management.  The 
report  should  be  prepared  according  to 
the  following  format: 

•  Introduction:  Identify  project 
objectives;  and  describe  the 
demonstration  and  comparison 
communities  and  participating  agencies; 

•  Procedures:  Describe  what  was 
done; 

•  Findings:  Present  descriptive 
statistics  of  the  findings  regarding 
speeds,  safety,  attitudes,  etc.;  and 

•  Lessons  Learned:  Present  any 
information  that  can  be  used  by  other 
commimities  when  implementing  a 
similar  program. 

Task  11.  Final  Briefing 

The  recipient  will  present  its  findings 
to  U.S.  DOT  in  Washington,  D.C.  This 
briefing  will  be  presented  in  accordance 
with  the  schedule  of  deliverables. 

Availability  of  Funds  and  Period  of 
Support 

A  total  of  $700,000  is  available  in 
Fiscal  Year  2001  to  fund  from  two  to 
four  demonstration  and  evaluation 
projects  for  a  performance  period  of  20 
months.  It  is  anticipated  that  individual 
award  amounts,  based  upon 
demonstrated  need,  will  range  between 
$175,000-300,000.  This  stated  range 
does  not  establish  minimum  or 
maximum  funding  levels.  Given  the 
eunount  of  federal  funds  available  for 
these  efforts,  applicants  are  strongly 
urged  to  seek  other  funding 
opportunities  to  supplement  the  federal 
funds. 

U.S.  DOT  Involvement  and 
Responsibilities  in  This  Cooperative 
Agreement  Program 

•  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  each  cooperative 
agreement  and  to  coordinate  activities 
between  the  recipients  and  U.S.  DOT. 

•  Provide  information  and  technical 
assistance  as  determined  appropriate  by 
the  COTR. 

•  Provide  for  the  collection  and 
analysis  of  speed,  crash,  and 


enforcement  data  from  the  comparison 
community. 

•  Provide  for  supplemental  analysis 
of  speed,  crash,  and  enforcement  data 
from  the  demonstration  community. 

Eligibility  Requirements 

Applications  for  this  Cooperative 
Agreement  Program  are  solicited  from 
State  and  local  governments  and  their 
agencies.  These  demonstration  projects 
will  require  extensive  collaboration 
among  each  of  the  participating  state/ 
community  organizations  in  order  to 
achieve  the  program  objective. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  (2)  copies  of  the 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  ATTN:  Maxine  Ware,  400  7th 
Street,  SW,  Room  5301,  Washington,  DC 
20590.  Submission  of  three  additional 
copies  will  expedite  the  evaluation 
process,  but  is  not  required.  The 
application  may  be  single  spaced,  must 
be  typed  on  one  side  of  the  page  only, 
and  must  include  a  reference  to  NHTSA 
Cooperative  Agreement  No.  DTNH22- 
Ol-H-05221.  Only  complete  application 
packages  received  on  or  before  4:00  p.m. 
on  Tuesday,  July  24,  2001  will  be 
considered. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  0MB  Standard  Form 
424  (Rev.  7-97,  including  424B), 
Application  for  Federal  Assistance,  with 
the  required  information  filled  in  and 
certified  assurances  signed.  Because  the 
available  space  on  the  424A  does  not 
permit  a  level  of  detail  that  is  sufficient 
to  provide  for  a  meaningful  evaluation 
of  the  proposed  total  costs,  a  completed 
424A  is  not  required.  A  supplemental 
budget  must  be  provided  which 
presents  a  summary  of  the  proposed 
costs,  as  well  as  a  detailed  breakdown 
for  each  of  the  ten  sections  (tasks) 
enumerated  in  the  Description  of  the 
Program  Effort.  The  task  breakdown 
shall  identify:  direct  labor  costs  for  each 
labor  category,  direct  material  and 
equipment  costs,  travel  costs 
(explaining  the  relationship  to  the 
project),  and  any  overhead/indirect 
costs.  The  applicant  shall  also  identify 
any  financial  or  in-kind  commitment  of 
resources  that  will  be  contributed  in 
support  of  the  demonstration  project. 
The  SF-424  and  424B  may  be  obtained 
from  the  Office  of  Management  and 
Budget  website  at  http:// 
www.  whitehouse.gov/omb/grants/ 
index.html. 
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2.  The  application  shall  include  a 
program  narrative  statement  that 
describes  the  technical  approach  in  25 
pages  or  less  and  addresses  the 
following  information  in  separately 
labeled  sections.  Letters  of  cooperation 
and  intent,  as  well  as  personnel 
resumes,  will  not  coimt  against  the  page 
limit. 

a.  Introduction:  A  brief  overview  of 
the  applicant's  capabilities  to  organize 
and  carry  out  the  rational  speed  limit 
project  in  the  proposed  demonstration 
community.  All  participating 
organizations  (e.g.,  traffic  engineering, 
law  enforcement,  public  information), 
the  principal  investigator,  and  other  key 
personnel  shall  be  identified.  The 
proposed  comparison  commimity  and, 
if  possible,  the  key  coordinating 
personnel  shall  also  be  identified. 

b.  Description  of  Program  Effort:  The 
planned  technical  approach  for 
performing  each  of  die  efforts  listed 
below  shall  be  separately  described. 

(1)  Coordination  with  organizations 
within  demonstration  and  comparison 
communities.  Describe  how  cooperation 
among  the  various  agencies  will  be 
obtained.  Include: 

(a)  Letters  of  intent  from  the 
participating  agencies  in  the 
demonstration  community 

(b)  Letters  of  intent  from  the 
cooperating  agencies  in  the  comparison 
commimity  permitting  U.S.  DOT  to 
measure  speeds  and  obtain  crash  and 
enforcement  data 

(c)  A  letter  of  coordination  from  the 
Governor's  Highway  Safety 
Representative  and  State  Traffic 
Engineer. 

(2)  Identification  of  a  preliminary  list 
of  demonstration  streets/highways  for 
rational  speed  limits  and  basis  for 
selection.  Identify  the  length,  functional 
class,  predominant  land  use  of  selected 
road  segments. 

(3)  Traffic  and  engineering 
investigations  to  establish  rational  speed 
limits,  including  speed  data  collection 
procedures  and  equipment  and  method 
of  determining  whether  speed  limits 
should  be  revised. 

(4)  Implementation  of  a  community 
outreach  and  PI&E  program  to  obtain 
public  and  official  support. 

(5)  Enforcement  plan  for  the  new 
speed  limits. 

(6)  Collection  of  data. 

c.  Program  Management  and  Staffing. 
(1)  A  program  organizational  chart 

identifying  proposed  staff  members 
assigned  to  the  project  will  be  provided. 
The  title  and  a  brief  description  of  each 
position's  responsibilities  will  be 
included,  as  well  as  the  proposed  level 
of  effort  and  allocation  of  time  for  each 
position.  One  person  must  be  identified 


as  the  Project  Director.  This  person  will 
have  full  responsibility  for  managing  the 
project's  technical  progress,  staffing  and 
coordination  of  organizations,  and 
serving  as  the  point  of  contact  for  U.S. 
DOT  project  staff. 

(2)  Brief  resumes  will  be  provided  for 
the  proposed  Project  Director  and  other 
key  personnel. 

Application  Review  Process  and 
Evaluation  Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  of  the 
information  required  by  the  Application 
Contents  section  of  the  notice.  "To  be 
considered  complete,  applications  from 
eligible  applicants  must  include  the 
following  information  to  be  considered: 
(1)  The  designation  of  a  specific 
demonstration  community,  as  well  as 
the  designation,  or  at  least  suggestion,  of 
a  similar  community  that  will  be  used 
as  a  comparison  site  during  the 
proposed  demonstration;  (2)  letters  of 
intent  showing  that  the  designated 
demonstration  community  agencies 
have  the  capabiUties  and  are  willing  to 
commit  sufficient  resources  to  properly 
conduct  the  proposed  demonstration, 
including  participating  highway 
engineering  departments,  law 
enforcement  agencies,  prosecutors  and 
judges,  department  of  motor  vehicles, 
public  information  office,  and 
community  government;  (3)  letters  from 
the  appropriate  authorities  within  the 
comparison  community  that  the 
appropriate  highway  engineering 
department,  law  enforcement  officials, 
and  department  of  motor  vehicles 
present  in  the  comparison  commimity 
will  cooperate  in  the  demonstration 
project,  and  provide  U.S.  DOT  access  to 
the  necessary  data;  and  (4)  a  letter  of 
coordination  for  the  proposed 
demonstration  project  from  the 
Governor's  Highway  Safety 
Representative  and  State  "Traffic 
Engineer.  Each  complete  application 
from  an  eligible  recipient  will  be 
evaluated  by  an  evaluation  panel. 

The  evaluation  panel  will  be 
comprised  of  government  personnel 
from  NHTSA  and  FHWA,  as  well  as  a 
representative  from  Westat.  Inc.  Westat. 
Inc.  a  research  firm  located  in  Rockville, 
Maryland,  will  serve  as  a  non-voting 
member  of  the  evaluation  panel  and  will 
be  providing  support  services  to  U.S. 
DOT  for  this  demonstration  project 
effort.  Submission  of  an  application  in 
response  to  this  notice  shall  constitute 
an  authorization  for  a  representative 
from  Westat,  Inc.  to  review  it. 

The  applications  will  be  evaluated 
using  the  following  criteria: 


1.  Technical  Approach  (50  percent). 
The  applicant's  goals  are  clearly  stated 
and  the  objectives  are  time-phased, 
specific,  measurable,  and  achievable, 
llie  application  reflects  a  high 
likelihood  that  the  applicant  will 
achieve  an  outcome-oriented  result  that 
will  revise  speed  limits  using  a  specific 
rational  procedure,  secure  the 
cooperation  of  the  necessary 
organizations,  inform  the  public,  and 
provide  reliable  data  bom  which  the 
impact  of  the  program  can  be  assessed. 
The  application  clearly  describes  what 
the  applicant  proposes  to  develop  and 
implement,  how  this  will  be 
accomplished,  and  the  major  tasks 
necessary  for  completion.  This  involves 
anticipating  potential  technical 
problems  and  critical  issues  related  to 
successful  completion  of  the  project. 
The  application  clearly  describes  the 
planning,  scheduling,  equipment,  and 
procedures  to  be  used  to  measure  speed 
data  at  selected  road  segments  within 
the  demonstration  community.  An 
important  determining  factor  shall  be 
the  extent  and  type  of  road  segments 
included  in  the  demonstration 
community,  the  enforcement  proposed, 
the  extent  to  which  judicial  acceptance 
is  evidenced,  and  the  PI&E  campaign 
planned. 

2.  Project  Management  and  Staffing 
(30  percent).  The  applicant  has  the 
capabilities  to  plan,  implement,  and 
evaluate  the  proposed  project.  The 
proposed  staff  are  clearly  described,  are 
appropriately  assigned,  and  have 
adequate  skills  and  experience.  Staff 
members  with  traffic  engineering,  speed 
data  collection,  enforcement,  PI&E,  and 
data  management  expertise  have  been 
appropriately  allocated.  The  applicant's 
stsiffing  plan  is  reasonable  for 
accomplishing  the  objectives  of  the 
project  within  the  established  time 
frame. 

3.  Cost  (20  percent).  The  budget  is 
sufficiently  detailed  to  allow  U.S.  DOT 
to  determine  that  the  estimated  costs  are 
reasonable  and  necessary  to  perform  the 
proposed  effort.  The  amount  of  financial 
or  in-kind  commitment  of  resources  by 
the  applicant  organization  or  other 
organizations  to  support  the  project  has 
been  clearly  identified.  For  those 
applicants  that  are  evaluated  as 
meritorious  for  consideration  for  award, 
preference  may  be  given  to  those  that 
have  proposed  cost-sharing  strategies 
and/or  have  other  proposed  funding 
sources  in  addition  to  those  in  this 
announcement. 

Terms  and  Conditioiis  of  Award 

1.  Prior  to  award,  each  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  20. 
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Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
Part  29,  Department  of  Transportation 
Government- wide  Debarment  and 


Suspension  (Non-Procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 


2.  Performance  Schedide  of 
Deliverables  and  Milestones: 


Task 

Activity  description 

Milestone/deliverable 

Due  date  after  award 

1  

Kickoff  meeting  

Wori<  plan 

Milestone 

Revised  work  plan  

9  IAfAAk<S                                                                                              ^^ 

2  

3  

Conduct  Engineering  Studies 

Data  collection  

PI&E 

PI&E  

Speed,  enforcement,  and 
PI&E  data. 

Submit  quarterty  progress  re- 
ports. 

Submit  draft  of  Final  Fteport  .. 

Submit  final  version  of  Final 
Report. 

Final  briefing  at  U.S.  DOT 
workshop. 

Speed  Zoning  Plan  

12  weeks. 

4  

5  

5  

Data  

Schedule  

PI&E  materials 

Quarterty. 

12  weeks. 

Asdevek>ped. 

Every  3  months  with  full  data  provkJed   17 

months  after  award. 
10th  day  of  every  third  month. 

17  months. 

8a,  8b.  8c  

9  

10  

Data  

Quarterty  progress  reports 

Draft  final  report 

10  

Final  report 

19  montfts 

11  

Briefing  at  U.S.  DOT 

20  months. 

Note:  Four  copies  of  each  product  will  be  submitted  to  the  COTR. 


3.  During  the  effective  performance 
period  of  the  Cooperative  Agreements 
awarded  as  a  result  of  this 
annoimcement,  the  agreement  as 
applicable  to  the  recipient  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreements, 
dated  July  1995. 

Issued  on:  May  25,  2001. 
Marilena  Amcmi, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs.  NHTSA. 
Frederick  G.  Wright.  Jr., 
Program  Manager,  Safety,  FHWA. 

Appendix  A — Guidelines  for  Setting 
Safe  and  Reasonable  Speed  Limits 

/.  Speed  Zoning 

The  purpose  of  speed  zoning  is  to  establish 
a  sp>eed  limit  that  is  the  maximum  reasonable 
and  safe  sjjeed  for  a  section  of  road.  There 
are  many  factors  that  affect  driving  speed  and 
crash  risk  including  driver,  vehicle,  roadway, 
traffic  and  enviroiunental  factors.'The 
prevailing  speed  of  traffic  reflects  the 
collective  judgement  of  the  driving 
population  on  what  appears  reasonable  and 
safe  on  a  given  segment  of  roadway.  The 
prevailing  speed,  therefore,  provides  a 
measure  that  objectively  accounts  for  most 
factors  affecting  safe  speed.  Changing  a  speed 
limit  on  a  road  may,  but  does  not  necessarily 
change  the  prevailing  speed  on  the  road. 

Inconsistencies  exist  for  how  speed  limits 
are  determined  for  speed  zones,  in  part, 
because  of  the  subjective  nature  of  the 
current  practice.  If  the  speed  limit  is  too  high 
it  can  lead  to  driver  error;  if  it  is  too  low  it 
may  result  in  a  lack  of  compliance  and 
misallocation  of  enforcement  resources. 
Therefore,  it  is  critical  that  a  standard 
method  for  determining  the  safe  and 
appropriate  speed  be  identified  and 
described. 


//.  B5th  Percentile  Speed 

Section  HI  below  describes  a  method  for 
establishing  speed  limits  based  on  the 
prevailing  speed.  Setting  speeds  using  the 
85th  percentile  as  a  key  guideline  regulates 
against  the  higher  speeds  that  may  be  unsafe, 
but  still  includes  a  very  large  percentage  of 
the  driving  public.  Drivers  who  travel  at  the 
95th  percentile  speed  and  above  (i.e.  fastest 
5  percent)  have  significantly  higher  crash 
rates  than  those  who  drive  at  or  near  the  85th 
percentile  (and  also  those  whose  speed  is 
closer  to  the  average  speed.  Since  the 
purpose  of  speed  zoning  is  to  facilitate  safety 
by  informing  drivers  of  mctximum  speeds  for 
normal  conditions,  the  posted  speed  limit 
should  reflect  the  upper  limit  of  the  safest 
speeds  (i.e.,  those  near  the  85th  percentile). 

in.  Engineering  and  Traffic  Survey 
Considerations 

A.  Inventory  Road  Conditions  . 

Review  and  document  on  a  site  diagram  or 
speed  survey  sheet  the  physical 
characteristics  of  the  road  (alignment,  grade, 
roadway  width,  number  of  lanes,  median 
type,  intersections,  etc.),  roadside 
development,  parking,  and  pedestrian 
activity  should.  Divide  the  roadway  of 
interest  into  homogeneous  sections.  A 
homogeneous  section  is  one  where: 

•  The  roadside  development  is  consistent 
(residential  vs.  commercial;  type  and 
frequency  of  businesses  and  driveways,  etc.) 

•  The  roadway  features  are  consistent 
(lane  widths,  medians,  shoulders,  surface 
roughness,  curvature,  intersection  spacing, 
etc.) 

B.  Select  Measurement  Sites 

Within  each  section,  select  speed 
measurement  sites.  The  measurement  sites 
should  be  representative  of  the  entire  section 
of  the  roadway  being  zoned.  This  might 
require  that  the  roadway  be  divided  into  one 
or  more  zones  and  that  measurement  sites  be 
selected  for  each  zone.  In  a  non-rural  area, 
select  at  least  two  measurement  sites  per  mile 
in  each  direction  (i.e.,  sites  spaced 
approximately  2000  feet  apart).  Speed 


measurement  sites  should  not  be  located 
within  500  feet  of  a  speed  transition  zone 
(intersection  approacn,  horizontal  curve, 
etc.).  If  speed  measurement  sites  are  needed 
between  intersections  and  the  500-foot 
distance  caimot  be  met,  use  a  mid-block 
location  for  the  speed  measurement  station. 
Sites  for  different  directions  on  the  same  road 
do  not  necessarily  need  to  be  in  the  same 
location. 

C.  Collect  Speed  Data 

Using  automated  speed  collection 
measurement  techniques,  collect  24  hours  of 
speed  data  for  all  lanes  at  each  speed 
measurement  site.  Speed  data  must  be 
collected  in  a  maimer  that  does  not  influence 
drivers  to  change  their  vehicle's  speed.  The 
speed  measurement  technique  must  also 
permit  bee  flowing  vehicles  (i.e.,  more  than 
5  sec.  of  headway  to  be  distinguished  from 
non-fr«e-flowing  vehicles.  This  is  necessary 
to  determine  the  85th  percentile  oi  free- 
flowing  vehicles.  Data  should  be  collected 
during  weekdays  and  should  not  be  collected 
during  inclement  weather. 

D.  Select  Speed  Limit 

The  following  procedure  is  recommended 
by  the  Federal  Highway  Administration  and 
is  based  on  procedures  widely  used  for  speed 
zoning.  Based  on  the  speed  data  collected, 
determine  the  median  (50th  percentile)  and 
85th  percentile  speed  for  &«e-flow  vehicles  at 
each  measurement  site.  Select  the  85th 
percentile  speed  rounded  to  the  nearest  5 
mph  increment  as  first  approximation  for  the 
speed  limit.  Where  there  are  mitigating 
factors  (speed  related  crash  history,  heavy 
non-motorized  road  user  presence,  extreme 
variance  of  speeds)  the  selected  speed  may  be 
reduced  to  a  value  not  lower  than  the  median 
speed  rounded  up  to  the  next  highest  5  mph 
multiple.  If  there  is  a  difference  of  more  than 
5  mph  between  two  measurement  sites, 
employ  a  separate  speed  zone.  If  potentially 
hazardous  conditions  exist  within  the  zone, - 
the  conditions  should  be  corrected,  or 
appropriate  warning  signs  should  be 
installed  with  advisory  speed  plaques  based 
on  the  inferred  design  or  ball  bank  indicator. 
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For  example,  if  a  sharp  curve  exists  within 
the  zone,  do  not  reduce  the  speed  limit  in  the 
entire  zone — remove  the  sharp  curve  or  add 
the  appropriate  warning  sign. 

Appendix  B — Guidelines  for  Public 
Information  and  Education  (PI&E) 
Programs  for  Ratiori&l  Speed  Limits 

/.  Introduction 

Speeding — driving  in  excess  of  the  posted 
speed  limits  or  driving  too  fast  for 
conditions — is  a  contributing  factor  in 
approximately  30  percent  of  all  fatal  traffic 
crashes.  A  comprehensive  Public  Information 
and  Education  (PI&E)  program  is  essential  to 
gain  motorist  compliance  with  rational  speed 
limits.  All  available  means  that  can  be  used 
to  effectively  carry  the  awareness  message  to 
the  motoring  public  should  be  used. 

//.  Methods  and  Strategies 

A  plan  should  be  developed  that  includes 
media  analysis  and  profiles  of  target 
audiences  to  determine  optimum  media  mix 
and  timing  for  the  campaign.  This  plan 
should  be  followed  for  the  duration  of  the 
PI&E  program.  It  should  primarily  reflect 
methods  for  monitoring  the  effectiveness  of 
the  PI&E  program  prior  to  its  initiation  and 
as  it  progresses.  Improvements  in  the  PI&E 
program  should  be  made,  as  necessary,  for 
maximum  effectiveness. 

All  materials  should  be  developed  in 
appropriate  languages  that  reflect  the 
demographics  of  the  public  within  the  target 
project  demonstration  area.  PI&E  activities 
should  be  conducted,  as  appropriate,  prior  to 
and  during  the  speed  management  project. 

PI&E  strategies  should  be  developed  in  the 
following  areas: 

•  An  overall  PI&E  awareness  program 
concerning  the  new  speed  management 
techniques  to  ensure  motorist  acceptance  and 
compliance.  This  awareness  program  should 
reflect  a  unified  approach  across  media  while 
maximizing  the  value  and  effectiveness  of 
each  media  program. 

•  A  PI&E  event  schedule,  including  special 
press  activities  and  press  conferences. 

•  Distributed  Materials:  Fact  sheets, 
inserts,  flyers,  posters,  print  ads,  exhibits  and 
displays. 

•  News  Media  Materials:  Press  releases, 
public  service  announcements,  live- 
announcer  scripts. 

•  Press  conferences  should  be  used  where 
appropriate.  These  conferences  should  occur 
at  the  initiation  of  the  demonstration  project 
(and  at  other  key  periods)  in  order  to  achieve 
maximum  press  coverage.  Press  conferences, 
when  practical,  shall  include  participation 
from  all  groups  involved  in  the 
demonstration  project,  (i.e..  traffic  engineers, 
law  enforcement  officers,  prosecutors, 
judges). 

Appendix  C — Guidelines  for 
Enforcement  of  Safie  and  Rational 
Speed  Limits 

Enforcement  of  traffic  laws  is  successful 
primarily  through  the  principle  of  deterrence. 
The  fundamental  concept  is  that  credible 
threats  of  punishment  deter  unwanted 
behavior. 


/.  Elements  of  the  Deterrence  Process 

A.  Behavior  Must  Be  Definable, 
Understandable  and  Detectable 

The  behavior  that  we  want  to  stop,  in  this 
case,  is  traveling  at  unsafe,  unacceptable 
speeds  over  the  newly  established  rational 
speed  limits.  Enforcement  operations  shall 
take  a  top-down  approach  for  establishing  the 
enforcement  threshold.  Speed  measurements 
at  the  selected  road  segments  shall  be  used 
to  determine  the  top  5  percent  of  speeds. 
This  information  will  be  used  to  establish  the 
enforcement  threshold.  The  enforcement 
threshold  should  never  be  less  than  5  mph 
above  the  new  posted  speed  limit.  This  top- 
down  strategy  will  not  overwhelm  the  law 
enforcement  officers,  the  prosecutors,  or  the 
courts.  This  strategy  promotes  public  and 
court  acceptance  of  enforcement  by  targeting 
only  the  most  egregious  violators.  The  overall 
goal  of  the  enforcement  efforts  is  motorist 
compliance,  not  issuance  of  citations. 

B.  Deterrence  Depends  Upon  the  Perceived 
Risk  of  Apprehension 

The  public  must  be  aware  that  new  speed 
limits  will  be  strictly  enforced.  Highly 
visible,  highly  publicized  enforcement  efforts 
enhance  this  perception.  The  involved 
enforcement  agencies  shall  commit 
additional  resources  above  the  norm  for 
speed  enforcement  efforts  at  the  selected 
roadway  segments.  This  effort  will  provide  a 
consistent  law  enforcement  presence  without 
the  appearance  of  a  "speed  trap"  being  in 
operation.  The  strategy  should  still  allow  the 
enforcement  officers  to  be  available  to 
respond  to  other  law  enforcement  activities 
as  necessary. 

C.  Deterrence  Depends  on  the  Swiftness, 
Certainty,  and  Severity  of  Punishment 

Once  caught,  speeders  must  be  adjudicated 
quickly  with  a  high  likelihood  of  significant 
penalties. 

//.  Operational  Considerations 

A.  Officers 

Basic  enforcement  speed-measuring  device 
(e.g.,  radar,  lidar.  vascar,  etc.)  operator 
training  programs  developed  by  NHTSA  will 
be  offered  by  the  U.S.  DOT  for  officers 
involved  in  speed  enforcement.  In  addition, 
officers  involved  in  speed  enforcement  are 
encouraged  to  comply  with  the  enforcement 
and  operational  procedures  established  by 
U.S.  DOT.  Traffic  officers  assigned  to  patrol 
the  demonstration  roads  should  devote  a 
significant  portion  of  their  shift  on  speed 
enforcement. 

B.  Marked  Police  Vehicles 

It  is  desirable  that  speed  enforcement  on 
the  selected  roadway  segments  be  highly 
visible.  Marked  police  vehicles  frequently 
patrolling  the  roadway  segments  provide  this 
visibility.  The  use  of  unmarked  vehicles  for 
speed  enforcement  should  be  kept  at  a 
minimum.  Unmarked  police  vehicles  teqd  to 
give  the  public  the  perception  that  the 
roadway  segment  is  a  "speed  trap".  This 
perception  should  be  avoided. 

C.  Speed-Measuring  Devices 

All  speed-measuring  devices  used  in  the 
speed  enforcement  efforts  should  be  listed  on 
the  International  Association  of  Chiefs  of 


Police  (lACP)  Consumer  Products  List  (CPL). 
In  addition,  selected  speed-measuring 
devices  should  comply  with  the  testing  for 
accuracy  and  reliability  procedures 
established  by  the  lACP  Speed-Measuring 
Device  Testing  Program  Administration 
Guide. 

D.  Speed  Display  Trailer 

The  applicant  may  use  speed  display 
trailers  on  the  selected  roadway  segments  to 
inform  the  motoring  public  of  their  travel 
speed  on  the  selected  roadway  segments. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Participation  in  the  intelligent 
Transportation  Infrastructure  Program 

AGENCY:  Federal  Highway 

Administration  (FHWA),  DOT. 

ACTION:  Notice;  request  for  participation. 

SUMMARY:  The  U.S.  DOT  <  is  interested 
in  working  with  State  and  local 
governments  and  an  existing  private 
sector  partner  to  develop  an  ability  to 
measure  the  operating  performance  of 
the  roadway  system  at  a  regional  and 
national  level  and  to  produce  other 
valuable  streams  of  information.  The 
U.S.  DOT  is  interested  in  assisting  State 
and  local  transportation  agencies  to 
have  access  to  real-time  and  archived 
performance  data  to  assist  in  their 
planning,  evaluation,  and  management 
activities.  To  achieve  these  objectives, 
the  U.S.  EKDT  is  seeking  applications 
from  State  and/or  local  transportation 
agencies  interested  in  forming  a  public/ 
private  partnership,  with  a  private 
partner  preselected  by  the  U.S.  DOT,  to 
participate  in  the  Intelligent 
Transportation  Infrastructure  Program 
(ITIP). 

DATES:  Applications  to  participate  in  the 
ITlP  must  be  received  by  4  p.m..  e.t, 
July  31,  2001. 

ADDRESSES:  Applications  to  participate 
in  the  ITIP  should  be  submitted  directly 
to  the  Federal  Highway  Administration, 
Office  of  Travel  Management,  HOTM-1, 
Attention:  Chimg  Eng,  400  Seventh  St., 
SW.,  Room  3404,  Washington,  DC 
20590.  Applications  may  be  submitted 
electronically  to: 
chung.eng@fhwa.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chung  Eng,  Office  of  Travel 
Management  (HOTM-1),  (202)  366- 
8043,  or  Mr.  Wilbert  Baccus,  Chief 
Counsel  Service  Business  Unit  (HCC- 
40),  (202)  366-0780,  Department  of 


'  The  FHWA  is  the  implementing  agency. 
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Transportation,.  Federal  Highway 
Administration,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.,  e.t,  Monday 
through  Friday,  except  Federal  holidays. 
The  point  of  contact  for  the  preselected 
private  partner  is  as  follows:  Mr.  John 
Collins,  Traffic.com,  Chesterbrook 
Corporate  Center,  851  Duportail  Road, 
Suite  220,  Wayne,  Peimsylvania. 
Telephone:  (610)  407-3412. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  DOT  is  interested  in 
developing  an  ability  to  measure  the 
operating  performance  of  the  roadway 
system  at  a  national  level.  The  U.S.  DOT 
is  also  interested  in  State  and  local 
transportation  agencies  having  access  to 
roadway  system  performance  data  to 
assist  in  their  planning,  evaluation,  and 
management  activities.  The  ITIP 
provides  Federal  funding  for  the 
integration  of  intelligent  transportation 
infrastructure  in  major  metropolitan 
areas  with  a  population  exceeding 
300,000.  The  ITIP  will  enhance  existing 
surveillance  infi-astnictiu*  through 
integration,  along  vdth  strategic 
deployment  of  supplemental 
surveillance  infrastructure. 

In  addition,  the  U.S.  DOT  is  interested 
in  facilitating  public/private 
partnerships  and  the  commercialization 
of  traveler  information  data  to  create  the 
opportxinity  for  self-sustained  systems 
that  attract  private  capital.  To  be  useful 
for  the  purposes  described,  roadway 
system  performance  data  must  be 
measured  continuously,  and  be 
available  in  both  real-time  and  archived 
formats.  There  is  consensus  within  the 
transportation  community  that  travel 
time  and  travel  time  reliability  are 
among  the  best  measures  for  these 
purposes.  These  and  other  desired 
measures  are  described  in  further  detail 
within  this  solicitation. 

The  path  to  achieving  these  objectives 
presents  an  opportunity  to  serve  public 
agency  needs  in  true  public/private 
partnerships.  It  is  recognized  that  the 
same  data  that  is  useful  to  the  public 
transportation  agencies  also  has  value 
for  commercial  traveler  information 
applications.  Thus,  the  potential  exists 
for  a  public/private  partnership  that 
would  collect  system  performance  data 
to  serve  national  and  local  needs  and,  at 
the  same  time,  use  the  same  data  for 
commercial  traveler  information 
purposes. 

Such  a  partnership  was  envisioned  in 
section  5117fb)(3)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21),  Pub.  L.  105-178,  as  amended  by 
tide  K  of  Pub.  L.  105-206,  which 
requires  the  provision  of  private 


technology  commercialization 
initiatives  as  part  of  a  program  to 
"advance  the  deployment  of  an 
operational  intelligent  transportation 
infrastructure  system  for  the 
measurement  of  various  transportation 
system  activities  to  aid  in  the 
transportation  planning  and  analysis 
while  making  a  significant  contribution 
to  the  ITS  program."  To  that  end,  the 
U.S.  DOT  has  retained  a  private  sector 
Consortiimi  consisting  ofTraffic.com; 
Signal  Corporation;  Michael  Baker  Jr., 
Inc.;  L.R.  Kimball  &  Associates,  Inc.;  and 
PB  Farradyne,  Inc.  to  experiment  with 
the  collection  and  archiving  of 
performance  monitoring  data  that  will 
ultimately  be  used  to  measure  national 
system  performance  while  also  using 
this  data  for  commercial  traveler 
information  purposes.  The  leader  of  this 
Consortium  is  Traffic.com,  with  the 
remaining  members  primarily  playing 
support  roles. 

To  date,  the  U.S.  DOT  and  the 
Consortium  have  tested  this  public/ 
private  partnership  in  two  (2)  cities: 
Pittsburgh,  PA  and  Philadelphia.  PA. 
Briefly,  the  deployments  in  the  two  (2) 
initial  cities  feature  the  following: 

•  Over  one  hundred  (100)  sensors 
deployed  in  each  city  along  freeways 
and  other  major  arterials  capable  of 
providing  data  on  volume,  speed,  lane 
occupation,  and  limited  vehicle 
classification; 

•  Archived  database  function; 

•  Free  web-based  access  to  basic  real- 
time as  well  as  archived  data  for  public 
agency  stakeholders; 

•  Free  web-based  tiaffic  condition 
information  to  the  general  public; 

•  Additional  value-added  commercial 
services  on  a  fee  basis; 

•  Firm,  fixed  price  contract  where  the 
private  partner  owns,  operates,  and 
maintains  the  system; 

•  Integration  of  at  least  one  legacy 
system  (e.g.  the  Pennsylvania  DOT's 
Traffic  Operations  Center  in  Pittsburgh); 

•  Private  funding  contribution  toward 
infrastructure;  and 

•  Sharing  of  gross  revenues  to 
support  system  enhancements. 

This  notice  and  request  for 
participation  extends  the  existing 
relationship  with  the  Consortiimi,  along 
with  any  necessary  changes  in  support 
role  members,  to  two  (2)  additional 
metropolitan  areas.  Lessons  from  the 
initial  deployments  as  well  as 
additional  elements  of  national  interest 
are  reflected  in  this  notice  and  request. 
This  includes  an  increased  emphasis  on 
integrating  existing  data,  and  added 
requirements  for  calculating  reliability 
performance  measures  using  the  data  to 
be  collected,  and  monthly  submittal  of 


performance  measure  reports  to  the  U.S. 
DOT. 

This  expansion  of  the  ITIP  provides 
for  the  selection,  imder  the  current  task 
order  contract  with  the  Consortium,  of 
two  (2)  additional  metropolitan  areas  to 
receive  Federal  grante  of  no  more  than 
$2  million  each.  The  focus  in  these  two 
(2)  expansion  metropolitan  areas  is  to 
enhance  existing  surveillance 
infrastructure  through  integration,  along 
with  strategic  deployment  of 
supplemental  surveillance 
infrastructure.  The  enhanced 
surveillance  infrastructure  and 
performance  data  generated  will  be  used 
to:  (1)  Aid  the  public  sector  partner  in 
carrying  out  system  management 
activities  including  operations, 
planning,  analysis,  and  maintenance;  (2) 
support  the  provision  of  free  basic 
traveler  information  to  the  public;  (3) 
provide  opportunities  for 
commercialization  of  other  Advanced 
Traveler  Information  Services  (ATIS); 
and  (4)  support  submittal  of  data  and 
system  performance  measure  reports  to 
the  U.S.  DOT  on  a  monthly  basis. 

Preference  will  be  given  to  the  top  78 
metropolitan  areas  in  support  of  the 
1996  U.S.  DOT  ITS  goal  to  deploy  a 
complete  Intelligent  Transportation 
Infrastructure  in  these  areas  within  the 
next  decade.  Preference  will  also  be 
given  to  metropolitan  areas  that  are 
currently  experiencing  significant 
congestion  problems;  and  which  already 
have  substantial  infrastructure  in  place 
such  that  much  of  the  $2  million  in 
Federal  funds  can  be  used  to  fill  in  data 
gaps,  and  to  facilitate  system  integration 
and  data  management. 

Objectives:  This  solicitation  addresses 
the  program  provided  for  under  section 
5117(b)(3)  of  the  TEA-21.  The  U.S.  DOT 
is  providing  funding  to: 

•  Accelerate  the  integration  and 
enhancement  of  intelligent 
transportation  infrastructure  in  major 
metropolitan  areas  to  enable  and  help 
manage  the  continuous  monitoring  of 
the  roadway  system  for  purposes  of 
providing  real-time  as  well  as  archived 
data  to  aid  in  the  operation,  planning, 
analysis,  and  maintenance  activities  of 
the  U.S.  DOT  and  State  and  local 
agencies; 

•  Enhance  the  quality,  availability, 
and  accessibility  of  transportation 
system  performance  data  to  enable  the 
calculation  of  mobility  performance  and 
system  reliability  measures  while 
satisfying  system  operational  needs  at 
the  same  time; 

•  Provide  to  the  U.S.  DOT 
performance  data  and  reports  which,  at 
a  minimum,  include  data  outiined  in 
the  Technical  Plan  description  under 
Selection  Criteria; 
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•  Provide  a  traveler  information 
service  that  includes  bee  public  access 
to  basic  traveler  information,  and 
supports  provision  of  a  511  based 
telephone  service;  and 

•  Realize  and  publicize  the  benefits  of 
regionally  integrated  and  interoperable 
intelligent  transportation  infrastructure 
capable  of  supporting  regional  as  well  as 
national  needs. 

As  stated  in  section  5117(b)(3)  of 
TEA-21,  additional  program  objectives' 
include: 

•  Providing  private  technology 
commercialization  initiatives  to 
generate  revenues  which  will  be  shared 
with  the  U.S.  DOT; 

•  Collecting  data  primarily  through 
wireless  transmission  along  with  some 
shared  wide  area  networks; 

•  Aggregating  data  into  reports  for 
multipoint  data  distribution  techniques; 
and 

•  Utilizing  an  advanced  information 
system  designed  and  monitored  by  an 
entity  with  experience  with  the  U.S. 
DOT  in  the  design  and  monitoring  of 
high  reliability,  mission  critical  voice 
and  data  systems. 

Funding:  The  U.S.  DOT  will  select 
two  (2)  metropolitan  areas  to  participate 
in  this  expansion  of  the  ITIP.  A  total  of 
$2  million  in  Federal  funds  per 
metropolitan  area  will  be  made 
available  incrementally  over  the  next 
two  (2)  calendar  years  to  the 
metropolitan  areas  selected  through  this 
solicitation.  The  Federal  funding  will  be 
made  available  to  the  selected 
partnerships  through  an  existing 
contract  involving  the  Consortium. 

Federal  funding  for  the  ITIP  shall  be 
used  to  support: 

1 .  Creation  of  a  process  and 
mechanism  to  collect,  integrate,  archive, 
manage,  and  report  new  and  existing 

^transportation  data  for  mobility  and 
performance  monitoring,  planning, 
evaluation,  and  other  similar  purposes; 

2.  Creation  of  a  data  repository  of  new 
and  existing  real-time  traveler 
information  for  dissemination  to  the 
traveling  public  through  a  variety  of 
delivery  mechanisms,  including  support 
for  a  511  based  telephone  service, 
provision  of  free  basic  traveler 
information  to  the  public,  and 
commercial  traveler  information 
services; 

3.  Creation  of  a  regional 
transportation  information  system  that 
integrates  and  supplements  existing 
surveillance  infrastructure  to  support 
public  sector  transportation 
management  needs  and  private  sector 
commercialization;  and 

4.  Accommodation/integration  of 
existing  transportation  data  collection, 


archiving,  and  dissemination 
mechanisms. 

There  is  a  twenty  percent  (20%) 
matching  share  ($500,000)  that  must  be 
ttom  non-Federally  derived  funding 
sources,  as  statutorily  required.  For  the 
purposes  of  this  program,  this  matching 
share  must  consist  of  a  cash 
contribution  to  the  project.  The  non- 
Federally  derived  funding  may  come 
from  State,  local  government,  or  private 
sector  partners.  Note  that  funding 
identified  to  support  continued 
operations,  maintenance,  and 
management  of  the  system  vtrill  not  be 
considered  as  part  of  the  partnership's 
cost-share  contribution. 

In  an  ITS  partnership,  as  with  other 
U.S.  DOT  cost-sharing  grants,  it  is 
inappropriate  to  include  a  fee  in  the 
proposed  budget  as  pari  of  a  partner's 
contribution  to  the  project.  This  does 
not  prohibit  appropriate  fee  payments  to 
vendors  or  others  that  may  provide 
goods  or  services  to  the  partnership.  It 
also  does  not  prohibit  business 
relationships  with  the  private  sector 
which  result  in  revenues  from  the  sale 
or  provision  of  ITS  products  or  services. 
The  U.S.  DOT  regulations  require  grant 
income  to  be  deducted  from 
expenditures  before  billing.  Given  prior 
approval,  grant  income  can  be  used 
either  as  match  or  cost  share. 

The  U.S.  DOT  and  the  Compti-oller 
General  of  the  United  States  have  the 
right  to  access  all  documents  pertaining 
to  the  use  of  Federal  ITS  funds  and  non- 
Federal  contributions.  Non-Federal 
partners  must  maintain  sufficient 
documentation  to  substantiate  these 
costs.  Such  items  as  direct  labor,  fringe 
benefits,  material  costs,  consultant 
costs,  public  involvement  costs, 
subcontractor  costs,  and  travel  costs 
should  be  included  in  that 
documentation. 

Program- Wide  Evaluation  of  Benefits 

The  U.S.  DOT  may  use  its  resources 
to  conduct  independent  evaluations  of 
the  benefits  resulting  from  the  ITIP  at 
the  selected  metropolitan  areas.  The 
decision  to  evaluate  benefits  at  a 
specific  metropolitan  area  will  be  made 
on  a  case-by-case  basis,  reflecting 
information  needs  at  the  U.S.  DOT.  The 
mP  partners  shall  cooperate  with  the 
independent  evaluators  and  participate 
in  evaluation  plaiming  and  progress 
review  meetings  to  ensure  a  mutually 
acceptable,  successful  implementation 
of  the  independent  evaluation. 

Eligibility 

To  be  eligible  for  participation  in  this 
limited  expansion  of  the  ITIP, 
applicants  must  establish  a  partnership 
with  the  Consortium  that  is  currenUy 


imder  contract  with  the  U.S.  DOT  to 
initiate  this  program  in  Pittsburgh  and 
Philadelphia,  Pennsylvania.  Applicants 
must  also  be  willing  to  work  within  the 
current  contractual  mechanism  for  the 
initial  deployments.  This  will  involve 
the  following: 

1 .  The  FHWA  has  a  contractual 
arrangement  with  the  Consortium  in  the 
form  of  a  work  order  under  the  U.S. 
DOT'S  Information  Technology 
Omnibus  Procurement  (ITOP)  program 
to  develop  and  deploy  systems  in 
Pittsburgh  and  Philadelphia.  Since  this 
program  expansion  involves  exercising 
an  option  within  the  current  ITOP  work 
order,  the  Federal  funds  provided  will 
continue  to  be  made  available  to  the 
selected  partnerships  through  this  ITOP 
arrangement,  "fhis  involves  direct 
payment  to  the  private  partner  of  the 
Federal  funds  to  be  provided:  and 

2.  The  selected  metropolitan  areas/ 
States  are  expected  to  negotiate  their 
own  agreements  with  the  Consortium, 
henceforth  referred  to  as  the  preselected 
private  partner,  to  facilitate  their 
financial  contribution,  and  the  work  to 
be  performed.  The  ITOP  work  orderfs), 
including  payment  schedule,  will  be 
adjusted  as  necessary  to  reflect  the 
agreements  that  have  been  individually 
negotiated  between  the  selected 
metropolitan  areas/States  and  the 
preselected  private  partner. 

Information  on  U.S.  DOT's  ITOP 
program  can  be  found  at  http:// 
itop.dot.gov/itop/. 

In  addition,  applications  must: 

1.  Demonstrate  that  the  population  in 
the  metropolitan  area  where  the 
proposed  deployment  will  occur 
currently  exceeds  300,000; 

2.  Demonstrate  that  the  metropolitan 
area  where  the  proposed  deployment 
will  occur  currenUy  experiences 
significant  vehicular  traffic  congestion 
based  upon  metrics  acceptable  in  the 
transportation  industry; 

3.  Demonstrate  that  the  metropolitan 
area  where  the  proposed  deployment 
will  occur  has  already  made  significant 
investments  in  ITS  infrastructure; 

4.  Demonstrate  that  the  metropolitan 
area  where  the  proposed  deployment 
will  occur  provides  an  environment 
supportive  of  commercialization  of 
traffic  data; 

5.  Demonstrate  that  the  proposed 
deployment  will  achieve  the  objectives 
described  in  the  "Objectives"  section  of 
this  solicitation; 

6.  Demonstrate  that  sufficient  funding 
is  available  to  successfully  complete  all 
aspects  of  the  proposed  deployment 
while  complying  with  the  cost  sharing 
and  matching  requirements  described  in 
the  "Fimding"  section  of  this 
solicitation; 


29864 


Federal  Register /Vol.  66,  No.  106 /Friday,  June  1,  2001 /Notices 


7.  Commit  to  sharing  existing 
surveillance  data  with  the  preselected 
private  partner; 

8.  Provide  access  to  rights-of-way  for 
installation  of  additional  surveillance 
infrastructure  by  the  preselected  private 
partner; 

9.  Contain  a  Technical  Plan,  a 
Management  and  Staffing  Plan,  and  a 
Financial  Plan;  and 

10.  Demonstrate  a  commitment  to  a 
schedule  whereby  the  proposed 
deployment  will  be  operational  within 
one  year  from  the  date  of  award. 

Instructions  to  Applicants 

An  application  to  participate  in  the 
mP  shall  consist  of  a  Technical  Plan,  a 
Management  and  Staffing  Plan,  and  a 
Financial  Plan.  Together,  these  shall  not 
exceed  fifty'  (50)  pages  in  length 
including  title,  index,  tables,  maps, 
appendices,  abstracts,  and  other 
supporting  materials.  Copies  of 
Memorandums  of  Understanding 
(MOUs),  or  other  similar  appropriate 
docimtients  described  below  shall  be 
attached  to  the  application  and  shall  not 
exceed  fifteen  (15)  pages.  A  page  is 
defined  as  one  (1)  side  of  an  8V2  x  11 
inch  sheet  of  paper,  with  a  type  font  no 
smaller  than  12  point.  Applications 
greater  than  fifty  (50)  pages  will  not  be 
accepted. 

Applications  shall  be  submitted  in  an 
electronic  format  compatible  with 
Microsoft  Office  2000.  The  cover  sheet 
or  front  page  of  the  application  shall 
include  the  name,  address,  and  phone 
number  of  an  individual  to  whom 
correspondence  and  questions  about  the 
application  may  be  addressed.  Any 
portion  of  the  application  or  its  contents 
that  may  contain  proprietary 
information  shall  be  clearly  indicated; 
otherwise,  the  application  and  its 
contents  shall  be  non-proprietary. 

Selection  Criteria 

Applicants  must  submit  acceptable 
Technical,  Management  and  Staffing, 
and  Financial  Plans  that  together 
provide  sound  evidence  that  the 
proposed  partnership  can  successfully 
meet  the  objectives  of  the  ITIP. 

The  FHWA  will  assess  applications 
submitted  in  response  to  this  notice 
using  the  selection  criteria  set  forth 


below,  to  determine:  (1)  the  proposed 
project's  potential  for  achieving  and 
showcasing  the  benefits  of  using  ITS 
technology  for  highway  performance 
monitoring  and  management;  (2)  the 
proposed  partnership's  ability  to 
complete  the  proposed  infr^structiire 
integration  within  one  (1)  year  after 
award;  (3)  the  proposed  project's 
potential  for  fostering  private 
commercialization  initiatives,  and  (4) 
-the  responsiveness  of  the  proposed 
technical,  financial,  and  management 
approaches. 

The  following  criteria  will  be  used  in 
selecting  metropolitan  areas  for 
participation  in  the  ITIP. 

A.  Partnership 

The  proposed  partnership 
demonstrates  a  strong  commitment  to 
cooperation  among  agencies, 
jurisdictions,  and  the  preselected 
private  partner. 

1.  The  application  discusses  proposed 
working  relationships,  cooperation,  and 
information-sharing  among  participating 
public  transportation  agencies  and  the 
preselected  private  partner  for  the 
collection,  management,  and  use  of 
transportation  system  performance  data, 
and  the  dissemination  of  travel 
information  services,  including  support 
for  a  511  telephone  service. 

2.  The  proposed  partnership 
demonstrates  a  strong  commitment  to 
cooperation  among  agencies, 
jurisdictions,  and  the  preselected 
private  partner,  on  both  long-range 
investment  decisions  and  short-range 
operation  cmd  management  issues. 
Documentation  that  clearly  defines  the 
responsibilities  and  relationships  of  all 
parties,  including  institutional 
relationships,  revenue  sharing,  and 
other  financial  agreements  needed  to 
support  the  intelligent  transportation 
infr^tructure  deployment,  are  attached. 

3.  The  proposed  partnership  results  in 
an  arrangement  where  the  public  sector 
partners  will  be  provided  an  ongoing 
data  stream  and  the  preselected  private 
partner  will  be  responsible  for  operating 
and  maintaining  the  data  gathering 
system  implemented  as  part  of  this 
project  imder  a  fixed  price  contract. 


B.  Technical  Plan 

The  Technical  Plan  must  address  the 
development,  deployment,  operation, 
and  management  of  intelligent 
transportation  infrastructure  that:  1) 
enhances  the  quality,  availability,  and 
accessibility  of  both  real-time  and 
archived  transportation  system 
performance  data  for  transportation 
operations,  planning,  analysis,  and 
maintenance  purposes;  2)  supports 
monthly  submittal  of  such  data  to  the 
U.S.  DOT;  and  3)  provides  a  traveler 
information  service,  including  support 
for  a  511  based  telephone  service  as 
well  as  commercial  value  added 
services. 

1 .  The  Technical  Plan  must  contain 
an  operational  concept  and  technical 
approach  that  demonstrates  how  the 
proposed  deployrment  will  operate  when 
fully  implemented,  as  well  as  during 
any  incremental  deployment  steps 
leading  to  full  implementation.  The 
technical  plan  must  define  the 
operational  roles  and  responsibilities  of 
the  partners  during  operations  (and  key 
operator  functions),  as  well  as  the 
functions  performed  by  the  ITS 
infrastructure  elements.  The  technical 
plan  should  describe  the  changes  to 
existing  systems  and  additional 
elements.  Emphasis  should  be  placed  on 
operational  aspects  of  the  proposed 
deployment  that  will  achieve  the  goal  of 
improving  the  performance  of  the 
transportation  system.  The  technical 
plan  should  address  the  opportunities 
for  generating/supporting  commercial 
products  with  the  data. 

2.  The  Technical  Plan  must  contain  a 
description  of  existing  monitoring 
infrastructure  and  describe  the 
monitoring  an(f  traffic  data  needs  of  the 
commimity;  and  the  proposed  approach 
for  meeting  local,  as  well  as  National 
needs. 

3.  The  Technical  Plan  must  contain  a 
technical  approach  to  submit  all  data 
aggregated  as  part  of  this  project, 
including  new  and  existing  data,  to  the 
U.S.  DOT  on  a  monthly  basis.  At  a 
minimiun,  the  performance  data  are  to 
include  the  elements  outlined  below  in 
Table  1. 
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Table  1.  Data  Spedfications  for  Mobility  Monitoring 


Primary  Data 
Element: 

Attribute!: 

Supplemental  Data  Elements: 

Preferred 

Acceptable 

Vehicle  Travel  Times 
(preferred) 

•  for  individual  vehicles 

•  for  defined  roadway 
links  up  to  1  mile  in 
length 

•  coverage  on  freeways 
and  arterial  streets 

•  5  to  1  S-minute 

•  for  defined  roadway 
links  1-3  miles  in 
lengtili 

•  coverage  on  freeways 
only 

•  date  of  measurement 

•  start  time  of  travel  time 

•  "anonymous"  vdiicle  ID 

Vehicle  Spot  Speeds 
(acceptable) 

•  1  to  S-minute  averages 
by  lane 

•  speeds  obtained  eveiy 

•  coverage  on  fieeways 
and  arterial  streets 

•  1  to  S-minute  averages 
by  direction 

•  speeds  obtained  every 
1-3  miles 

•  coverage  on  fieeways 
only 

•  date  of  measurement 

•  start  and  end  time  fw  speed 
summary  statistics 

•  detector  location  ID  (milepost 
or  other  location  reference) 

Vdiiclc  Volumes 

•  1  to  S-minute  totals  by 
lane 

•  volumes  obtained 
every  '/i-mile 

•  coverage  on  freeways 
and  arterial  streets 

•  I  to  S-minnte  totals  by 
directicm 

•  volumes  obtained 
every  1-3  miles 

•  coverage  on  fieeways 
only 

•  date  of  measurement 

•  start  and  end  time  for  volume 
summary  statistics 

•  detector  location  ED  (milq>ost 
or  other  location  reference) 

Roadway  Link  and 
"Corridor"  Identificatioi 

•  definition  of  roadway 
links  up  to  1  mile  in 
lengdi 

•  definition  of  roadway 
links  of  1-3  miles  in 
length 

•  corresponding  detector  ID 

•  milepost  or  location  reference 

•  roadway  name  and  direction 

•  sequence  of  link  along  a 
corridor 

•  link  length 

•  number  of  lanes 

Vehicle  Classification 

•  the  13  vehicle  classes 
defined  in  the  Traffic 
Monitoring  Guide 
(http  ://www.fliwa.dot 
gov/ohim/tmguide/ind 
exJitm) 

•  passenger  vehicles 
(cars  and  light  pick- 
ups) 

•  single  unit  trucks 

•  combination  trucks 
(tractor-tiailers) 

•  date  of  measurement 

•  start  and  end  time  for  volume 
summary  statistics 

•  detector  location  ID  (milq>ost 
or  other  location  reference) 
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In  addition,  the  technical  approach 
must  include  quality  assurance 
processes  for  both  real-time  and 
archived  data.  For  real-time  data,  the 
data  collected  should  be  in  accordance 
with  the  appropriate  data  quality  levels 
specified  in  the  docimient  "Closing  the 
Data  Gap:  Guidelines  for  Quality 
Advanced  Traveler  Information  System 
(ATIS)  Data,  Version  1.0,  September 


2000.  "2  For  archived  data,  three  (3) 
facets  of  quality  control  procedures 
must  be  addressed: 

(1)  Identification  of  faulty  data; 

(2)  Editing  procedures  once  faulty 
data  is  detected;  and 

(3)  Treatment  of  missing  values. 
Any  breakdown  in  the  accepted 

quality  assurance  processes  must  be 
reported  inmiediately.  Additionally,  any 


significant  data  gaps  (one  (l)-day  or 
more)  identified  will  be  reported  along 
with  the  monthly  submission  of  data. 

The  Technical  Plan  must  also  contain 
a  technical  approach  for  using  the  data 
aggregated  as  part  of  this  project  to 
calculate  the  performance  measures 
identified  in  the  Table  2  below,  and 
submitting  a  monthly  report  of  these 
performance  measures  to  the  U.S.  DOT. 


Table  2.  Measures  of  Transportation  Performance 


Aimaal  Person  Hours  of  Delay 

=  Daily  Vehicle  Hours  of  Dday  x  250  Woridng  Days  per  Year  x  1 .25  Person  per 
Vehicle 

Percent  Congested  TVavel 

=  (VMT  Traveled  Ihider  Congested  Conditionsy(Total  VMT  for  the  Ana) 

Travel  Rate  Index 

=  (Travd  Time  Under  Ctmgested  Conditions)/(Travd  Time  Under  Unrongested 
Conditions) 

Travel  Time  Percent  Vaiiaticm 

[(standard  deviationy(avenge  travd  time)]  x  100% 

Travel  Time  BnfTer  Index 

95%  Confidence  Travd  Rate       Average  Travd  Rate 
=  (in  minutes  per  mile)                  (In  mimites  per  mile)  x  100% 
Average  Travd  Rate  (in  miniites  per  mile) 

Travel  Time  Misery  Index 

=  (Average  of  the  Travd  Rates  for  the  Longest  20%  of  the  Tnps)  -  (Average 
Travd  Rates  to  All  Ti^) 

The  preselected  private  partner  shall 
be  responsible  for  submitting  the  above 
data  and  reports  to  the  U.S.  DOT.  Data 
for  each  area  shall  be  delivered  on 
compact  disk  (CD-ROM)  and  made 
downloadable  via  the  Internet  monthly 
by  the  private  sector  partner,  not  more 
than  four  (4)  weeks  following  the  end  of 
the  month.  Data  shall  be  delivered  in  a 
granularity  and  format  to  be  agreed 
upon  prior  to  initiation  of  delivery.  The 
standard  Highway  Performance 
Monitoring  System  (HPMS)  ^  and  Traffic 
Monitoring  Guide  ■»  formats  may  be  used 
where  applicable.  Definitions  to  be  used 
shall  be  those  contained  in  the  Traffic 
Monitoring  Guide,  or  the  archived  data 
standards  (currently  in  development  by 
ASTM),  or  the  traffic  management  data 
dictionary  (TMDD)  standards,  if 
available. 

4.  The  Technical  Plan  must  contain  a 
technical  approach  that  demonstrates 
how  consistency  with  the  Regional  ITS 
Architectiu'e  (or  with  the  National  ITS 
Architecture  where  a  Regional  ITS 


Architecture  does  not  yet  exist)  will  be 
achieved;  and  how  use  of  appropriate 
ITS  standards  will  be  considered, 
consistent  with  the  Final  Rule  on  ITS 
Architecture  and  Standards,  23  CFR  Part 
940,  66  FR  1446,  January  8,  2001. 

5.  The  Technical  Plan  must  include 
an  approach  for  developing  the  project 
based  on  a  systems  engineering  analysis, 
consistent  with  the  Final  Rule  on  ITS 
Architecture  and  Standards,  23  CFR  Part 
940,  66  FR  1446,  January  8,  2001. 

6.  The  Technical  Plan  must  address 
issues  related  to  ownership  and 
disposition  of  equipment  deployed  as 
part  of  this  project;  rights  to  data 
collected  by  infrastructure  deployed  as 
part  of  this  project;  and  rights  to  reports 
generated  from  this  data. 

C.  Management  and  Staffing  Plan 

The  Management  and  Staffing  Plan 
must  demonstrate  a  well  thought  out 
estimate  of  the  level  of  effort  and  skills 
needed  to  successfully  complete  the 
proposed  deployment,  along  with  the 


identification  of  which  partners  will 
supply  the  staff  needed,  including  the 
names  and  qualifications  of  key  staff. 
This  plan  must  also  describe  the 
proposed  lines  of  communication 
between  the  i)artners,  and  define  the 
responsibilities  of  each  partner. 

1.  The  Management  and  Staffing  Plan 
must  demonstrate  a  sound  management 
and  organizational  approach  and 
schedule  that  will  ensure  that  the 
proposed  deployment  is  operational 
within  one  (1)  year  of  the  award  of 
funds. 

2.  The  Management  and  Staffing  Plan 
must  demonstrate  a  commitment  to  hire 
or  assign  a  project  manager  and 
adequate  full-time  staff  to  ensure  timely 
deployment  of  the  project.  Proposed 
staff  should  have  demonstrated  skills  for 
effective  operations  and  management,  or 
the  commitment  to  acquiring  the 
necessary  skills  in  relevant  technical 
areas. 


^The  "Closing  the  Data  Gap:  Guidelines  for 
Quality  Advanced  Traveler  Information  System 
(ATIS)  Data,  Version  1.0,  September  2000,"  can  be 
obtained  for  review  by  contacting 
chung.eng@fhwa.dot.gov. 


'  The  Highway  Performance  Monitoring  System 
(HPMS)  field  Manual  is  available  for  review  at  the 
URL:  http://wYfw.fhwa.dot.gov/ohiiii/hpmsmanl/ 
hpmsJitm. 


*  The  Traffic  Monitoring  Guide  is  available  for 
review  at  the  URL:  http://www.fhwa.dot.gov/ohim/ 
tvtw/tvtwpage.htm. 
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D.  Financial  Plan 

The  Financial  Plan  must  demonstrate 
that  sufficient  fimding  is  available  to 
successfully  complete  all  aspects  of  the  " 
proposed  project  as  described  in  the 
Technical  Plan. 

1.  The  Financial  Plan  must  include  a 
clear  identification  of  the  proposed 
funding  for  the  proposed  deployment, 
and  a  commitment  to  provide  a 
minimum  twenty  percent  (20%) 
matching  share  that  must  be  from  non- 
Federally  derived  funding  sources.  All 
financial  commitments  from  both  the 
public  and  private  partners,  including 
any  details  of  revenue  sharing,  must  be 
documented. 

2.  The  Financial  Plan  must  include  a 
sound  financial  approach  to  ensure  the 
timely  deployment  and  the  continued 
long-term  operation  and  management  of 
the  system  without  continued  reliance 
on  Federal  funding.  The  Financial  Plan 
must  include  documented  evidence  of 
continuing  fiscal  capacity  and 
commitment. 

3.  The  proposed  project  must  include 
corresponding  public  and/or  private 
investments  that  minimize  the  relative 
percentage  and  amoimt  of  Federal 
funds. 

Authority:  23  U.S.C.  315;  Sec.  5117(b)(3)  of 
Public  Law  105-178,  as  amended;  49  CFR 
1.48. 

Issued  on:  May  25,  2001. 
Vincent  F.  SchimmoUer, 

Deputy  Executive  Director. 

[FR  Doc.  01-13791  Filed  5-29-01;  2:44  pm] 

■LUNQCOOE  4910-22-P 


DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Fdderai  lAotor  Carrier  Safety 
Administration 

[Doclwt  No.  RSPA-98-3S79  (PD-20(RF))] 

Cleveland,  Ohio  Requirements  for 
Transportation  of  Hazardous  IMaterials 

agency:  Research  and  Special  Programs 
Administration  (RSPA)  and  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA),  DOT. 

ACTION:  Notice  of  administrative 
determination  of  preemption. 

APPLICANT:  Association  of  Waste 
Hazardous  Materials  Transporters 
(AWHMT)  and  American  Trucking 
Associations,  Inc.  (ATA). 
LOCAL  LAWS  AFFECTED:  Cleveland 
Consolidated  Ordinances  (City  Code), 
Chapters  387  and  394,  and  uncodified 
requirements  for  advance  notification 


and  police  escort  of  explosives 

shipments. 

APPLICABLE  FEDERAL  REQUIREMENTS: 

Federal  hazardous  material 

transportation  law,  49  U.S.C.  5101  et 

seq.,  and  the  Hazardous  Materials 

Regulations  (HMR),  49  CFR  parts  171- 

180. 

MODES  AFFECTED:  Highway. 

SUMMARY:  The  following  requirements 

are  preempted  by  49  U.S.C.  5125(a)(2) 

because  they  create  obstacles  to  the 

accomplishment  and  carrying  out  of 

Federal  hazardous  material 

transportation  law  and  the  HMR: 

1.  Cleveland  City  Code  section 
394.06(b)  prohibiting  the  transportation 
of  hazardous  materiaJs  in  the  Downtown 
Area  between  7  a.m.  and  6  p.m.,  except 
Saturday  and  Sunday,  preempted  with 
respect  to  radiopharmaceuticals  only. 

2.  Cleveland's  uncodified 
requirements  for  a  transporter  of 
explosives  to  notify  the  Fire  Prevention 
Bureau  24  hours  in  advance  of  any  pick- 
up or  delivery,  to  specify  the  route  to  be 
t^en  within  the  City,  and  to  have  a 
police  escort  if  more  than  250  pounds 
are  transported. 

3.  Cleveland  City  Code  sections 
387.08(b)  and  394.07(b)  specifying 
separation  distance  requirements 
between  vehicles  transporting 
explosives  or  other  hazardous  materials. 

There  is  insufficient  information  in 
the  record  to  find  that  the  weekday  time 
restriction  in  City  Code  section 
394.06(b)  is  preempted  with  respect  to 
hazardous  materials  other  than 
radiopharmaceuticals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administi-ation  (Tel.  No.  202-366- 
4400),  or  Joseph  Solomey,  Office  of  the 
Chief  Counsel,  Federal  Motor  Carrier 
Safety  Administration  (Tel.  No.  202- 
366-1374).  U.S.  Departinent  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  this  determination,  FMCSA  and 
RSPA  consider  whether  Federal 
hazardous  material  transportation  law, 
49  U.S.C.  5101  et  seq.,  preempts 
requirements  of  the  City  of  Cleveland, 
Ohio  (City)  that: 

— Hazardous  materials  may  not  be  "" 
transported  within  the  "Downtown 
Area"  of  the  City  between  7  a.m.  and 
6  p.m.  except  Satiu-days  and  Simdays, 
unless  the  Fire  Chief  grants  an 
exception  on  a  showing  that  delivery 
or  pick-up  of  the  hazardous  material 
"can  be  practicably  made"  only 
during  the  prohibited  time  period  and 


transportation  of  this  material  is  in 
"the  public  interest"; 
— A  carrier  of  explosives  must  (1)  notify 
the  Fire  Department  "24  hours  in 
advance  of  all  deliveries"  of 
explosives  within  the  City,  (2)  specify 
the  route  to  be  taken  within  the  City 
in  accordance  with  the  authority  of 
the  City's  Director  of  Public  Safety  (or 
his  representative)  to  designate  the 
route  to  be  taken  within  the  City,  and 
(3)  have  a  police  escort  if  more  than 
250  lbs.  of  explosives  are  transported 
within  the  City;  and 
— A  vehicle  transporting  explosives  or  . 
other  hazardous  materials  must 
maintain  a  certain  distance  from  any 
other  vehicle  transporting  explosives 
or  other  hazardous  materials,  i.e.,  500 
feet  between  vehicles  transporting 
explosives  and  300  feet  between 
vehicles  transporting  hazardous 
materials. 

This  proceeding  is  based  on  two 
notices  published  in  the  Federal 
Register  on  September  17, 1998  (63  FR 
49804),  and  June  30,  1999  (64  FR 
35239).  The  first  notice  invited 
interested  parties  to  comment  on  an 
application  by  AWHMT  in  March  1998 
challenging  a  broad  set  of  the  City's 
requirements  for: 
— A  permit  to  transport  hazardous 
materials  when  a  placard  is  required, 
permit  fees,  proof  of  insurance, 
permissible  routes  and  advance  notice 
of  the  route  to  be  used,  and  the 
weekday  time  restrictions  in  the 
Downtown  Area;  and 
— A  permit  to  transport  any  amount  of 
explosives,  permit  fees,  proof  of 
insurance,  routing  and  prenotification 
of  shipments,  vehicle  inspections,  the 
number  of  fire  extinguishers  on  the 
vehicle,  and  a  police  escort  (for  any 
shipment  of  more  than  250  lbs.  of 
explosives). 

In  response  to  the  September  17, 1998 
notice,  comments  were  submitted  by  the 
Qfy,  AWHMT,  and  the  following 
additional  parties:  the  Public  Utilities 
Commission  of  Ohio  (PUCO), 
Association  of  American  Railroads, 
Hazardous  Materials  Advisory  Council 
(HMAC),  Institute  of  Makers  of 
Explosives,  National  Paint  &  Coatings 
Association  (NPCA),  Ohio 
Environmental  Service  Industries,  and 
Roadway  Express. 

The  City  and  PUCO  initially  asked  for 
a  60-day  extension  of  the  opening 
comment  period  in  order  to  allow  them 
to  further  examine  with  AWHMT  the 
City's  requirements  and  consider 
changes  that  might  avoid  the  need  for 
RSPA  and  FMCSA  to  make 
determinations  in  this  proceeding. 
These  requests  were  denied,  but  the  Cify 
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and  AWHMT  were  encouraged  to 
continue  their  discussions,  which 
resulted  in  the  development  of  proposed 
amendments  to  many  of  the  City  Code 
provisions  initially  challenged  by 
AWHMT.  In  an  April  15,  1999  letter, 
AWHMT  asked  RSPA  and  FMCSA  to 
defer  consideration  of  the  City's 
requirements  on  permits,  permit  fees, 
vehicle  inspections,  and  fire 
extinguishers.  With  some  qualifications, 
the  City  concxured.  As  a  result,  in  the 
June  30,  1999  Federal  Register  notice, 
RSPA  and  FMCSA  invited  interested 
parties  to  submit  further  comments  on 
the  following  requirements:  the 
weekday  time  restrictions  for  hazardous 
materials:  the  prenotification,  routing, 
and  escort  requirements  for  explosives; 
and  the  vehicle  distance  separation 
requirements.! 

In  response  to  the  June  30,  1999 
notice,  further  conunents  were 
submitted  by  the  City.  AWHMT, 
Mallinckiodt,  Inc.,  Radiopharmaceutical 
Shippers  and  Carriers  Conference 
(RS(X),  and  Roadway  Express. 

In  March  2000.  a  representative  of 
ATA  advised  that  ATA  had  assimied 
AWHMT's  role  in  this  proceeding 
because  AWHMT  (formerly  affiliated 
with  ATA)  had  been'dissolved.  In 
November  2000,  the  City's  Law 
Department  submitted  its  latest  draft  of 
proposed  revisions  to  Chapters  387  and 
394  of  the  City  Code,  whidi  appears  to 
resolve  many  of  the  issues  raised  in 
AWHMTs  application.  RSPA  and 
FMCSA  understand  that,  if  this  draft  is 
ultimately  adopted,  the  Qty  would: 
— ^Retain  its  current  weekday  time 

restrictions  for  hazardous  materials; 
— Require  persons  within  the  City  who 
ship  or  receive  explosives  (rather  than 
the  transporter  of  explosives)  to 
obtain  a  permit  and  also  (1)  provide 
24-hoiu'  advance  notice  to  City  Police 
of  the  proposed  route  and  time  and 
place  that  the  shipment  will  originate 
or  be  received  (plus  updates  of  any 
changes),  and  (2)  require  the 
transporter  to  both  comply  with  the 
route  designated  by  the  Fire  Chief  and 
cooperate  with  any  police  escort 
within  the  City;  and 
— Modify  its  current  300-foot  separation 
distance  requirement  to  apply  to  all 
vehicles  transporting  hazardous 
materials,  except  when  at  a 
destination  or  point  of  origin,  and 


•  AWHMT's  April  15, 1999  letter  and  the  City's 
response  on  April  30. 1999  were  set  forth  in  the 
June  30.  1999  notice.  Because  the  comment  period 
was  reopened,  the  City's  prior  objection  to  the 
failure  to  extend  the  opening  comment  period  and 
its  objection  to  considering  its  distance  separation 
requirement  (which  was  not  challenged  in 
AWHMT's  original  application)  are  considered 
moot. 


eliminate  the  separate  requirement 
specifying  a  500-foot  separation 
distance  for  vehicles  traiisporting 
explosives. 

n.  Federal  Preemption 

Section  5125  of  Title  49  U.S.C. 
contains  several  preemption  provisions 
that  are  relevant  to  AWHMT's 
application.-Subsection  (a)  provides 
that — in  the  absence  of  a  waiver  of 
preemption  by  DOT  imder  §  5125(e)  or 
specific  authority  in  another  Federal 
law — a  requirement  of  a  State,  political 
subdivision  of  a  State,  or  Indian  tribe  is 
preempted  if — 

(1)  Complying  with  a  requirement  of  the 
State,  political  subdivision,  or  tribe  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  as  applied  or  enforced, 
is  an  obstacle  to  accomplishing  and  carrying 
out  this  chapter  or  a  regulation  prescribed 
under  this  chapter. 

These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  that  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  imder  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Pub.  L.  93- 
633  Section  112(a),  88  Stat.  2161  (1975). 
The  dual  compliance  and  obstacle 
criteria  are  based  on  U.S.  Supreme 
Court  decisions  on  preemption.  Hines  v. 
Davidowitz,  312  U.S.  52  (1941);  Florida 
Lime  &•  Avocado  Growers,  Inc.  v.  Pau7, 
373  U.S.  132  (1963);  Ray  v.  Atlantic 
Richfield,  Inc.,  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
concerning  any  of  the  following 
subjects,  that  is  not  "substantively  the 
same  as"  a  provision  of  Federal 
hazardous  material  transportation  law 
or  a  regulation  prescribed  imder  that 
law,  is  preempted  unless  it  is  authorized 
by  another  Federal  law  or  DOT  grants  a 
waiver  of  preemption: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material. 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  The  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of  those 
documents. 

(D)  The  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  The  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 


To  be  "substantively  the  same,"  the 
non-Federal  requirement  must  conform 
"in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

Subsection  (c)(1)  of  49  U.S.C.  5125 
provides  that,  beginning  two  years  after 
DOT  prescribes  regulations  on  standards 
to  be  applied  by  States  and  Indian  tribes 
in  establishing  requirements  on 
highway  routing  of  hazardous  materials, 

A  State  or  Indian  tribe  may  establish, 
maintain,  or  enforce  a  highway  routing 
designation  over  which  hazardous  material 
may  or  may  not  be  transported  by  motor 
vehicles,  or  a  limitation  or  requirement 
related  to  highway  routing,  only  if  the 
designation,  limitation,  or  requirement 
complies  with  section  5112(b). ^ 

hi  addition.  49  U.S.C.  5125(g)(1) 
provides  that  a  State,  political 
subdivision,  or  Indian  tribe  may 

impose  a  fee  related  to  transporting 
hazardous  material  only  if  the  fee  is  fair  and 
used  for  a  purpose  relating  to  transporting 
hazardous  material,  including  enforcement 
and  planning,  developing,  and  maintaining  a 
capability  for  emergency  response. 

These  preemption  provisions  in  49 
U.S.C.  5125  carry  out  Congress's  view 
that  a  single  body  of  uniform  Federal 
regidations  promotes  safety  in  the 
transportation  of  hazardous  materials.  In 
considering  the  HMTA,  the  Senate 
Commerce  Committee  "endorse[d]  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  regulations  and  the  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102,  93rd  Cong.  2nd  Sess.  37  (1974).   - 
When  it  amended  the  HMTA  in  1990, 
Congress  specifically  found  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  piultiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 


^  DOT'S  regulations  on  State  and  Indian  tribe 
requirements  for  highway  routing  of  hazardous 
materials  are  set  forth  in  two  subparts  of  49  CFR 
part  397.  Subpart  D.  adopted  September  24,  1992, 
applies  to  radioactive  materials  and  sets  forth  the 
same  requirements  originally  issued  by  RSPA  in 
1981.  57  FR  44129.  Subpart  C  applies  to  non- 
radioactive hazardous  materials  and  became 
effective  on  November  14,  1994.  59  FR  51824  (Oct. 
12.  1994).  The  latter  provides  that  only  designations 
established  or  modified  on  or  after  November  14, 
1994  must  comply  with  the  standards  issued  under 
49  U.S.C.  5112(b).  49  CFR  397.69(a). 
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unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 
regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable, 

(5)  In  order  to  achieve  greater  imiformity 
and  to  promote  the  public  health,  wel&re, 
and  safety  at  all  levels,  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  Intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Pub.  L.  101-615  section  2.  104  Stat. 
3244. 

A  Federal  Court  of  Appeals  has  found 
that  uniformity  was  the  "linchpin"  in 
the  design  of  the  HMTA,  including  the 
1990  amendments  that  expanded  the 
original  preemption  provisions. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571, 1575  (10th  Cir.  1991).  (In 
1994,  Congress  revised,  codified  and 
enacted  the  HMTA  "without  substantive 
change,"  at  49  U.S.C.  Chapter  51.  Pub. 
L.  103-272,  108  Stat.  745.)  To  also 
achieve  safety  through  consistent 
Federal  and  State  requirements, 
Congress  has  authorized  DOT  to  make 
grants  to  States  "for  the  development  or 
implementation  of  programs  for  the 
enforcement  of  regulations,  standards, 
and  orders"  that  are  "compatible"  with 
the  highway-related  portions  of  the 
HMR.  49  U.S.C.  31102(a).  In  this  fiscal 
year,  $155  million  is  available  for  grants 
to  States  under  the  Federal  Motor 
Carrier  Safety  Assistance  Program.  See 
49  CFR  Parts  350  &  355  and  the 
preamble  to  FMCSA's  March  21,  2000 
final  rule,  65  FR  15092, 15095-96. 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  This  administrative 
determination  replaced  RSPA's  process 
for  issuing  advisory  inconsistency 
rulings  (IRs)  imder  the  "dual 
compliance"  and  "obstacle"  criteria 
now  explicitly  set  forth  in  §  5125(a). 

The  Secretary  of  Transportation  has 
delegated  to  FMCSA  the  authority  to 
make  determinations  of  preemption  that 
concern  highway  routing  and  to  RSPA 
the  authority  to  make  such 
determinations  concerning  all  other 
hazardous  materials  transportation 
issues.  49  CFR  1.53(b),  1.73(d)(2).  In  this 
determination,  FMCSA's  Administrator 
has  addressed  the  highway  routing 
issues,  and  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  has  addressed  the  non-highway 
routing  issues.  49  CFR  107.209(a), 
397.211(a). 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  be  published  in  the 
Federal  Register.  Following  receipt  and 


consideration  of  written  conunents, 
RSPA  and  FMCSA  publish  their 
determination  in  the  Federal  Register. 
See  49  CFR  107.209,  397.211.  A  short 
period  of  time  is  allowed  for  filing 
petitions  for  reconsideration.  49  CFR 
107.211,  397.223.  Any  party  to  the 
proceeding  may  seek  judicial  review  in 
a  Federal  district  court.  49  U.S.C. 
5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause,  the  Fifth 
Amendment  or  other  provisions  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  .determine  whether 
a  requirement  is  authorized  by  another 
Federal  law,  or  whether  a  fee  is  "feir" 
within  the  meaning  of  49  U.S.C. 
5125(g)(1).  A  State,  local  or  Indian  tribe 
requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Ck}lorado  Pub.  Util.  Comm'n  v. 
Harmon,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d),  RSPA  and 
FMCSA  are  guided  by  the  principles 
and  policies  set  forth  in  Executive  Order 
No.  13132,  entitled  "Federalism"  (64  FR 
43255  (August  10, 1999).  Section  4(a)  of 
that  Executive  Order  authorizes 
preemption  of  State  laws  only  when  a 
statute  contains  an  express  preemption 
provision,  there  is  other  clear  evidence 
that  Congress  intended  to  preempt  State 
law,  or  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of 
Federal  authority.  Section  5125  contains 
express  preemption  provisions,  which 
RSPA  and  FMCSA  have  implemented 
through  their  regulations. 

m.  Disfnission 

A.  General  Arguments  on  "Traditional 
State  Control" 

In  its  opening  conmients,  the  City 
stated  that  its  requirements  on 
transporting  hazardous  materials  are  not 
preempted  because  they  "concern  areas 
of  traditional  state  control."  In  later 
conmients,  the  City  argued  that 
"environmental  regulation,  including 
hazardous  material  regulation  and 
traffic  safety,  has  long  been  recognized 
as  an  historic  police  power  and  an  area 
of  traditional  state  control,"  citing 
Huron  Portland  Cement  Co.  v.  City  of 
Detroit,  362  U.S.  440  (1960),  and 
National  Solid  Wastes  Management 
Ass'n  V.  Killian,  918  F.2d  671  (7th  Cir. 
1990),  affd  sub  nom.,  Gade  v.  National 
Solid  Wastes  Management  Ass'n,  505 
U.S.  88  (1992).  The  City  urged  DOT  to 
follow  Commonwealth  of  Massachusetts 
V.  U.S.  Dep't  of  Transp.,  93  F.3d  890, 


895  (D.C.  Cir.  1996),  in  which  the  Court 
of  Appeals  stated  that  there  is  an 
"established  presumption  against 
preemption  in  matters  of  traditional 
state  control."  The  City  also  has  taken 
the  position  that,  under  the  standard  in 
49  CFR  397.3,  "tinffic  control 
regulations"  are  preempted  only  when 
they  are  "at  variance  with  specific 
regulations  of  the  Department  of 
Transportation  which  are  applicable  to 
the  operation  of  that  vehicle  and  which 
impose  a  more  stringent  obligation  or 
restraint." 

AWHMT  responded  that  the 
transportation  of  hazardous  matnials  is 
not  an  area  traditionally  within  State  or 
local  control  but,  rather,  was  reserved  to 
the  Federal  Government  under  the 
Commerce  Clause  of  the  Constitution.  H 
stated  that  Congress  assigned  to  DOT. 
rather  than  the  Environmental 
Protection  Agency  (EPA)  or  the  States, 
"the  regulation  of  hazardous  materials 
in  transportation,"  including  intrastate 
commerce.  AWHMT  also  stated  that  49 
CFR  397.3  is  "dated"  and  of 
questionable  relevance  because  it  "does 
not  even  demand  that  the  non-federal 
operating  rules  have  a  safety  nexus." 

References  to  areas  of  "traditional 
state  control"  and  a  "presumption" 
against  finding  preemption  provide 
little  help  in  resolving  issues  of 
preemption  under  Federal  hazardous 
material  transportation  law.  It  is 
undisputed  that  Congress  has  the  powor 
to  "regulate  commerce  *  *  *  among  the 
several  States,"  under  the  Commerce 
Clause  of  the  Constitution.  The  Federal 
hazardous  material  transportation  law 
was  enacted  under  that  authority  to 
promote  safety  through  greater 
uniformity  in  the  regulation  of 
hazardous  materials  in  transportation. 
At  the  same  time.  RSPA  has  noted  that 

The  history  of  the  Hazardous  Materials 
Regidations  for  highway  carriage  has  been 
one  of  an  accommodation  of  Federal  and 
State  interests  that  is  pragmatic  and  that 
recognizes,  as  have  the  courts,  that  local 
interest  in  highway  safety  is  well  established 
and  proper,  and  that  a  local  exercise  of  police 
powers  in  support  of  that  interest  is  not  to 
be  lightly  displaced. 

IR-1,  New  York  City  Health  Code.  43  FR 
16954-55  (Apr.  20,  1978). 

In  sum,  the  legitimate  State  and  local 
interests  in  traffic  safety  do  not  displace 
DOT'S  authority  to  regulate  the 
transportation  of  hazardous  materials  in 
commerce  and  to  find,  by  regulation  or 
other  process,  that  a  non-Fedwal 
requirement  on  transportation  conflicts 
with  the  Federal  hazardous  material 
transportation  law  and  is  preempted. 

The  traditional  State  and  local  role  in 
"environmental  regulation"  focuses 
primarily  on  limits  or  liabilities  on  the 
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discharge  of  pollutants,  including  their 
disposal,  rather  than  requirements 
affecting  the  movement  of 
transportation  vehicles.  The  Supreme 
Court  recently  noted  that  it  has  "upheld 
state  laws  imposing  liability  for 
pollution  caused  by  oil  spills."  United 
States  V.  Locke,  529  U.S.  89,  106  (2000). 
However,  "there  is  no  begixming 
assiunption"  that  a  State's  laws  directly 
affecting  commerce  constitute  "a  valid 
exercise  of  its  police  powers,"  even 
when  those  State  laws  are  designed  to 
prevent  or  minimize  damage  to  the 
environment.  Id.  at  108. 

Congress  provided  that  hazardous 
substances  designated  by  EPA  under  42 
U.S.C.  9601(14)  must  be  listed  and 
regulated  as  hazardous  materials  under 
Federal  hazardous  material 
transportation  law.  42  U.S.C.  9656(a). 
Moreover,  EPA  was  directed  to  issue 
regulations  on  transporters  of  hazardous 
waste,  "after  consultation  with  the 
Secretary  of  Transportation  and  the 
States,"  that  are  "consistent  with" 
DOT'S  regulations  under  Federal 
hazardous  material  transportation  law. 
42  U.S.C.  6923(a),  (b).  State  regulations 
on  transportation  of  hazardous  waste 
must  be  consistent  with  the  HMR, 
because  a  State  program  may  not  be 
approved  unless  it  is  "equivalent  to" 
and  "consistent  with"  EPA's  hazardous 
waste  program.  42  U.S.C.  6926(b).  See 
also  PD-12(R),  60  FR  62527,  62532-34 
(Dec.  6, 1995),  decision  on  petition  for 
reconsideration,  62  FR  15970, 15973 
(Apr.  3, 1997),  complaint  for  judicial 
review  dismissed.  State  of  New  York  v. 
U.S.  Dep't  of  Transp.,  37  F.  Supp.  2d 
152, 158  (N.D.N. Y.  1999)  ("EPA's 
authorization  of  a  state  RCRA  program 
is  not  the  equivalent  of  'authoriz[ation] 
by  another  law  of  the  United  States' "). 

The  decisions  in  the  Huron  Portland 
Cement  and  National  Solid  Wastes 
Management  Ass'n  cases  cited  by  the 
Qty  provide  no  specific  guidance  here, 
hi  the  former,  the  Supreme  Court  simply 
held  a  city  smoke  abatement  ordinance 
could  be  applied  to  a  ship  docked  at  the 
Port  of  Detroit.  In  the  latter  case,  the 
Seventh  Circuit  recognized  that 
"Congress  has  in  some  specific 
instances  expressed  its  intent  to 
preempt  particular  kinds  of  state  and 
local  [environmental)  legislation,"  918 
F.2d  at  673,  including  the  particular 
State  laws  on  the  training,  testing  and 
licensing  of  hazardous  waste  site 
workers  that  are  not  part  of  a  plan 
approved  by  the  Secretary  of  Labor. 

"The  requirement  in  49  CFR  397.3  for 
vehicles  transporting  hazardous 
materials  to  comply  with  local  laws  may 
not  be  read  too  broadly.  In  a  1976 
interpretation  set  forth  in  Appendix  C  to 
K-l.  43  FR  at  16961,  DOT's  General 


Counsel  explained  that  this  section  has 
a  parallel  in  49  CFR  392.2  applicable  to 
all  commercial  motor  vehicles  operated 
in  interstate  commerce.  The  only 
purpose  of  restating  this  requirement  in 
§  397.3  was  to  make  it  apply  to 
"intrastate  movements  of  hazardous 
materials  by  interstate  carriers."  Id.  at 
16962. 

Local  traffic  controls  may  be 
"presumed  to  be  valid,"  even  when 
applied  only  to  vehicles  transporting 
hazardous  materials.  IR-23,  City  of  New 
York  Regulations  Governing  Routing 
and  Time  Restrictions  on  Transportation 
of  Hazardous  Materials,  53  FR  16840, 
16845  (May  11,  1988);  IR-32, 
Montevallo,  Alabama  Ordinance  on 
Hazardous  Waste  Transportation,  55  FR 
36736,  36744  (Sept  6,  1990),  appeal 
dismissed  as  moot,  57  FR  41165  (Sept. 
9,  1992).  However,  that  presumption  is 
not  conclusive.  Under  the  obstacle  test 
for  preemption. 

The  critical  issue  is  the  actual  effect  of  the 
requirement  in  question  on  overall  public 
safety.  The  argument  that  this  issue  is 
foreclosed  by  the  presumption  of  validity  of 
local  laws  is  both  circular,  in  that  it  takes  the 
inquiry  back  to  its  starting  point,  and 
irrelevant,  in  that  the  issue  is  the  effect  on 
safety  as  a  matter  of  fact,  rather  than  as  a 
matter  of  legal  presumption. 

IR-3,  City  of  Boston  Rules  Governing 
Transportation  of  Certain  Hazardous 
Materials,  decision  on  appeal,  47  FR 
18457, 18459  (Aor.  29. 1982). 

Thus,  §  397.3  does  not  give  States  or 
localities  blanket  authority  to  impose 
requirements  on  vehicles  transporting 
hazardous  materials  that  do  not  apply  to 
other  vehicles  of  similar  type  (e.g.,  size 
and  weight)  that  are  not  transporting 
hazardous  material.  See  IR-20, 
Triborough  Bridge  and  Timnel 
Authority  Regulations  Governing 
Transportation  of  Radioactive  Materials 
and  Explosives,  52  FR  24396,  24401 
(June  30, 1987),  corrections,  52  FR 
29468  (Aug.  7,  1987)  (a  weight 
limitation  that  "applies  only  to 
[hazardous]  materials  and  their 
container  rather  than  to  the  entire 
vehicle  and  its  contents,  is  not  a  bona 
fide  traffic  control  measiure").  Nor  can 
§  397.3  "be  read  more  broadly  than  to 
require  compliance  with  State  and  local 
laws,  ordinances,  and  regulations 
relating  to  the  'mechanics  of  driving  and 
handling  of  vehicles.'  "  IR-1,  43  FR  at 
16962.  A  local  restriction  that  is 
"tantamoimt  to  a  ban  on  the 
transportation  of  [hazardous]  materials 
through  or  in  the  local  jurisdiction 
cannot  be  considered  to  be  related  to  the 
mechanics  of  driving  and  handling  of 
vehicles."  Id. 

The  "ultimate  task  in  any  pre-emption 
case  is  to  determine  whether  state 


regulation  is  consistent  with  the 
structiire  and  purpose  of  the  statute  as 
a  whole."  Gade  v.  National  Solid 
Wastes  Management  Ass'n,  505  U.S.  at 
98.  One  must  look  to  "the  provisions  of 
the  whole  law,  and  to  its  object  and 
policy."  Id.  Accord,  United  States  v. 
Locke.  529  U.S.  at  108  ("we  must  ask 
whether  the  local  laws  in  question  are 
consistent  with  the  federal  statutory 
structiire"). 

The  purpose  of  the  Federal  hazardous 
material  transportation  law  "is  to 
provide  adequate  protection  against  the 
risks  to  life  and  property  inherent  in  the 
transportation  of  hazardous  materials  in 
conunerce-*   *   *."  49  U.S.C.  5101.  To 
accomplish  that  purpose.  Congress  has 
declared  that  a  State  or  local 
requirement  is  preempted  when  it  "is  an 
obstacle  to  accomplishing  and  carryipg 
out"  that  law  or  the  regulations  issued 
thereunder.  49  U.S.C.  5125(a)(2).  RSPA 
and  FMCSA  cannot  agree  with  the 
conclusion  of  the  Court  of  Appeals  in 
the  Commonwealth  of  Massachusetts 
case  that  the  "obstacle"  test  for 
preemption  only  applies  to  non-Federal 
requirements  "with  which  a  party 
cannot  comply  if  it  complies  with 
HMTA,  or  [non-Federal]  rules  that 
otherwise  pose  an  obstacle  to  fulfilling 
explicit  provisions,  not  general  policies, 
of  HMTA."  93  F.3d  at  895. 

With  this  background,  RSPA  and 
FMCSA  turn  to  specific  requirements  in 
the  City  Code  on  transporting  explosives 
and  other  hazardous  materials. 

B.  Weekday  Time  Restrictions  in  the 
Downtown  Area 

The  City's  weekday  time  restrictions 
are  contained  in  City  Code  section 
394.06(b)  and  apply  to  hazardous 
materials  being  picked  up  or  delivered 
in  the  "Downtown  Area,"  defined  as 

The  area,  not  including  the  interstate 
highways,  bounded  by  Lake  Erie  on  the 
North,  the  Cuyahoga  River  on  the  West. 
Interstate  71  and  the  Inner  Belt  on  the  South 
and  East,  and  Interstate  90/Route  2  on  the 
North-East  to  and  including  the  Eastern 
boundary  of  Burke  Lakefront  Airport. 

City  Code  section  394.06(c).3  At  present, 
the  7  a.m.-6  p.m.  weekday  prohibition 


'City  Code  section  394.06(a)  separately  prohibits 
the  use  of  City  streets  (other  than  interstate 
highways)  when  there  is  "neither  a  point  of  origin 
nor  destination  (delivery  point)"  within  the  City  or 
within  one  mile  of  the  City  limits,  unless  the  Fire 
Chief  determines  that  "the  use  of  City  streets 
provides  the  safest  and  most  direct  route  and  the 
shortest  distance  of  travel  fixjm  an  interstate 
highway  to  the  point  of  origin  or  destination." 
Interstate  highways  within  the  City's  Downtown 
Area  are  not  allowed  to  be  used  for  through 
transportation  of  placarded  amounts  of  hazardous 
materials  through  Cuyahoga  and  its  adjacent 
counties.  See  FMCSA's  notice.  Transportation  of 
Hazardous  Materials;  Designated  Preferred,  and 
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applies  only  when  placards  are  required 
on  the  vehicle  or  freight  container  under 
49  CFR  part  172,  subpart  F.  City  Code 
sections  394.02,  394.05.  The  proposed 
changes  to  Chapter  394  would  make 
these  time  restrictions  (and  all  other 
requirements  in  Chapter  394)  applicable 
to  vehicles  that  operate  solely  within 
the  City  when  they  contain  hazardous 
materials  for  which  labels  and  shipping 
papers  are  required  by  the  HMR. 

"The  Fire  Chief  may  grant  an  exception 
to  the  weekday  time  restrictions  on  a 
showing  that  a  delivery  or  pick-up  "can 
be  practicably  made"  only  during  the 
restricted  times  and  "(tjransportation  of 
the  hazardous  material  is  in  the  public 
interest."  City  Code  section  394.08(e). 
The  City  stated  that  it  grants  two  or 
three  exceptions  every  year,  usually  for 
deliveries  of  fuel,  and  that  the  only 
occasion  on  which  the  Fire  Chief  denied 
an  exception  was  for  lack  of 
information.*  The  City  also  stated  that 
the  carrier  may  choose  its  route  within 
the  City,  so  long  as  it  complies  with  the 
requirement  in  section  394.06(d)  to  "use 
interstate  highways  and  designated 
truck  routes  to  a  point  as  close  as 
possible  to  the  destination  *  *  *." 

AWHMT  argued  that  the  Qty's 
weekday  time  restrictions  cause  a  delay 
in  the  transportation  of  hazardous 
materials,  because  these  restrictions 
may  cause  a  carrier  to  make  deliveries 
of  non-hazardous  materials  outside  the 
City  before  deliveries  of  hazardous 
materials  within  the  City,  or  wait 
outside  the  Qty  until  it  can  enter  the 
Downtown  Area.  AWHMT  stated  that, 
after  the  1990  amendments  to  the 
HMTA,  "the  designation  and  restriction 
of  routes  for  the  transportation  of 
hazardous  material  [is]  a  state 
responsibility,  and  that  surroimding 
communities  need  to  be  consulted."  It 
argued  that  there  is  no  evidence  that  the 
City  consulted  with  siurounding 
communities  and,  therefore,  the  City 
caimot  know  of  the  impact  of  its 
restrictions  on  surrounding 
communities. 

Roadway  Express  stated  that  its 
customers  in  the  Downtown  Area  must 
delay  making  shipments  in  order  to 
comply  with  the  City's  weekday  time 


Restricted  Routes.  65  FR  75771.  75803  (Dec.  4, 
2000). 

*  The  City  stated  that  the  only  transportation  of 
explosives  in  the  Downtown  Area  is  for  building 
demolition,  and  that  it  has  never  issued  an 
exception  to  its  weekday  time  restrictions  for  a 
delivery  of  explosives.  This  seems  to  make  clear 
that  the  City's  Downtown  Area  weekday  time 
restrictions  in  section  394.06(b)  apply  to  explosives, 
in  accordance  with  the  plain  language  of  Chapter 
394,  despite  other  statements  in  the  City's  initial 
comments  that  the  requirement  for  a  permit  in 
Chapter  394  did  not  apply  to  a  "transporter  of 
explosives  with  an  explosives  permit." 


restrictions.  Mallinckrodt  and  RSCC 
stated  that  timely  delivery  is  very 
important  for  rediopharmaceuticals. 
which  have  a  short  half-life,  and  that 
these  restrictions  are  not  needed 
because  requirements  in  the  HMR 
provide  sufficient  safety.  RSCC  noted 
that  routing  requirements  for  radioactive 
materials  were  first  established  in  1981 
by  RSPA's  rulemaking  in  docket  No. 
HM-164.  See  46  FR  5298  (Jan.  19, 1981). 

The  City  emphasized  that  its  weekday 
time  restrictions  apply  only  to  the 
Downtown  Area,  not  to  the  whole  City. 
It  argued  that  local  safety  concerns 
justify  restricting  the  presence  of 
hazardous  materials  during  the  most 
congested  and  crowded  times  of  day.  It 
stated  that  "during  business  hours  there 
are  an  extraordinary  nmnber  of 
pedestrians  and  a  higher  population 
density  using  street  crossings  and  heavy 
traffic  in  the  center  of  the  business 
district."  The  City  submitted  an 
affidavit  from  a  representative  of  the 
Northeast  Ohio  Areawide  Coordinating 
Agency  to  show  that  "traffic  density  in 
downtown  ClevelaiKl  every  week  diay 
and  especially  during  the  morning  rush 
hovu'  is  high,  and  *   *   *  Cleveland  has 
the  highest  accident  rate  of  any 
municipality  in  Cuyahoga  County." 

The  City  cited  the  decision  in  City  of 
New  York  v.  Hitter,  515  F.  Supp  663 
(S.D.N.Y  1981),  affd.  National  Tank 
Truck  Carriers,  Inc.  v.  City  of  New  York, 
677  F.2d  (2d.  Cir.  1982),  as  finding  "a 
legitimate  safety  interest"  to  uphold 
rush-hour  time  restrictions  and 
requirements  for  trucks  transporting 
hazardous  materials  to  use  a  circuitous 
route  through  less  heavily  populated 
areas  of  New  York  City  in  going  from 
New  Jersey  to  Long  Island.  The  City  also 
argued  that  its  weekday  time  restrictions 
are  similar  to  the  requirement 
considered  in  IR-3,  City  of  Boston  Rules 
Governing  Transportation  of  Certain 
Hazardous  Materials,  46  FR  18918  (Mar. 
26, 1981),  decision  on  appeal,  47  FR 
18457  (Apr.  29,  1982). 

PUCO  stated  that  it  is  the  State 
routing  agency  for  Ohio  and  that  it 
submitted  to  DOT  in  1995  the  City's 
routing  requirements  in  Chapter  394, 
including  the  weekday  time  restrictions 
in  City  Code  §  394.06(b).^  PUCO  argued 
that  State  and  local  routing  restrictions 
established  before  November  14, 1994 
"are  not  subject  to  preemption"  under 
49  U.S.C.  5125(c)  and  49  CFR  397.69. 
PUCO  also  asserted  that  surrounding 
communities  had  made  no  objection  to 


'  In  accordance  with  49  CFR  397.73(b),  these 
routing  designations  and  restrictions  have  l>een 
published  in  the  Federal  Register,  63  FR  31549. 
31571  (June  9.  1998),  65  FR  75771.  75802  (Dec.  4, 
2000),  and  they  are  now  posted  on  FMCSA's 
internet  web  site  at  <bttp://hazmat.fmcs8.dot.gov>. 


the  City's  requirements,  and  there  is  no 
evidence  of  any  obstacle  to  carrying  out 
the  Federal  hazardous  materials 
transportation  law  and  the  HMR.  It 
asserted  that  DOT  must  find  some  prima 
facie  evidence  of  an  obstacle  in  order  to 
issue  a  binding  determination  of 
preemption. 

Time  restrictions  on  the 
transportation  of  hazardous  material  are 
a  "subset  of  routing  restrictions 
generally."  IR-3,  46  FR  at  18922.  When 
applied  to  through  traffic,  prohibitions 
against  travel  during  certain  hours  "may 
effectively  route  motor  vehicles  into 
other  jurisdictions."  Id.  Alternatively,  a 
vehicle  transporting  hazardous  material 
that  arrives  during  (or  shortly  prior  to) 
the  curfew  period  may  have  to  wait  in 
a  neighboring  jurisdiction  for  the  curfew 
period  to  end.  In  either  case,  the  time 
restriction  may  increase  the  overall  risks 
inherent  in  haizardous  materials 
transportation  by  increasing  the  overall 
time  that  those  materials  are  in 
transportation  and  by  shifting  traffic  to 
other  jurisdictions  "that  may  not  be 
aware  of  or  prepared  for  a  sudden, 
possibly  permanent,  change  in  traffic 
patterns"  or  onto  roads  that  "may  be 
inadequate,  particularly  where  the 
rerouted  hazardous  materials  traffic  is 
diverted  to  routes  that  other  similar 
commercial  traffic  normally  does  not 
use."  Id.  at  18921.  Routing  restrictions, 
including  time  limitations,  also  create 
the  potential  for  conflicts  between 
adjoining  jurisdictions,  such  as  when 
required  routes  do  not  meet  or  time 
restrictions  do  not  allow  a  vehicle  to  be 
in  either  jurisdiction. 

In  a  number  of  rulings  through  1990, 
RSPA  found  that  routing  restrictions 
that  prohibit  transportation  through  the 
jurisdiction  (even  temporarily  by  means 
of  time  limitations)  are  preempted  in  the 
absence  of  adequate  safety  justification 
and  appropriate  coordination  with,  and 
concern  for  the  safiaty  of  people  in, 
adjoining  jurisdictions.  E.g.,  IR-2, 
Rhode  Island  Rules  and  Regulations 
Governing  the  Transj>ortation  of 
Liquefied  Natural  Gas,  etc.,  44  FR 
75566,  75571  (Dec.  20, 1979),  decision 
on  appeal,  45  FR  71881  (Oct.  30, 1980); 
IR-21,  Connecticut  Statute  and 
Regulations  Governing  Transportation 
of  Radioactive  Materials,  52  FR  37072, 
37075  (Oct.  2, 1987),  decision  on 
appeal,  53  FR  46735,  46738  (Nov.  18, 
1968);  IR-23,  53  FR  at  16845-46;  K-32, 
55  FR  at  36744.  hi  1990,  Congress 
accepted  this  finding  and  directed  DOT 
to  prescribe  standards  for  State  and 
Indian  tribe  routing  requirements 
which,  among  other  matters,  must 
"enhance  public  safety"  in  othm 
jurisdictions  affected  by  that 
requirement,  must  follow  consultation 
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with  officials  of  those  other 
jurisdictions,  and  must  be  agreed  to  by 
the  other  afiiected  State  or  Indian  tribe. 
Pub.  L  101-615  section  4, 104  Stat. 
3251  (Nov.  16,  1990),  now  codified  at  49 
U.S.C.  5112(b)(1)(A),  (C),  (E).  See  also 
FMCSA's  standards  at  49  CFR 
397.71(b)(1),  (3).  (5).« 

When  time  restrictions  (or  other 
routing  requirements)  apply  only  to 
vehicles  picking  up  or  delivering 
hazardous  materials  within  the 
jurisdiction,  different  considerations 
exist.  RSPA  has  found  that  "pickup  and 
delivery  time  restrictions  are  less  likely 
to  affect  other  local  jurisdictions  and  are 
a  more  justifiable  exercise  of  local 
authority  over  local  activities  than  time 
restrictions  on  through  traffic."  IR-23, 
53  PR  at  16845,  discussing  IR-3.  In  IR- 
3,  46  PR  at  18922,  RSPA  stated  that  a 
time  restriction  applicable  only  to  pick- 
up and  delivery  operations  in  the 
Boston  downtown  area  is  less  likely  to 
divert  traffic  to  neighboring 
jurisdictions 

and  also  appears  to  us  to  be  justifiable  as 
ancillary  to  regulatory  authority  that  the  Qty 
Council  may  exercise  over  land  use  and  local 
activities  in  Boston.  For  example,  delivery  of 
explosives  to  a  construction  site  in  the  city 
might  be  prohibited  during  certain  times  of 
the  day. 

FMCSA's  highway  routing  standards 
in  subparts  C  and  D  of  49  CFR  part  397 
require  States  and  their  political 
subdivisions  to  follow  the  principles  set 
forth  in  these  inconsistency  rulings. 
Among  other  matters,  there  must  be 
public  participation  (including 
consultation  with  other  affected 
jiuisdictions)  in  establishing  highway 
routing  designations  or  limitations  for 
non-radioactive  hazardous  materials; 
routing  designations  must  ensure 
continuity  of  movement:  there  may  not 
be  any  unreasonable  burden  on 
commerce;  and  vehicles  must  have 
reasonable  access  to  terminals,  pick-up 
and  delivery  locations,  and  facilities  for 
food,  fuel,  repairs,  rest,  and  safe  havens. 
49  CFR  397.71(b).  These  routing 
designations  must  take  account  of 
several  specific  factors  and  may  not 
"create  unreasonable  delays  in  the 
transportation"  of  hazardous  materials. 
49  CFR  397.71(b)(9)(xi).  Routing 
designations  for  radioactive  materials 


•  Although  the  Hitter  case  upheld  New  York  City's 
routing  requirements  for  tank  trucks  canying 
propane  (including  time  limitations],  tiiat  case  is  do 
longer  relevant  because  it  was  decided  before  the 
1990  amendjnent  to  the  HMTA  requiring  DOT  to 
adopt  the  highway  routing  standards  in  49  CFR 
397.71  for  States  and  Indian  tribes  to  follow. 
Moreover,  RSPA  has  noted  that  neither  the  trial  or 
appellate  courts  in  Aitfer  considered  the  need  for 
"coordination  with,  and  concern  for  the  safety  of 
people  in  ad)oining,  affected  iurisdictions."  IR-23, 
53  FR  at  1684S. 


must  ensure  that  vehicles  are  operated 
"on  routes  minimizing  radiological 
risk,"  considering  a  number  of  specific 
factors  including  overall  transit  time 
and  "the  time  of  day  and  the  day  of 
week  during  which  transportation  will 
occur."  49  CFR  397.101(a). 

As  noted  above,  the  specific  standards 
in  subpart  C  of  49  CFR  part  397  must 
be  followed  only  when  establishing  or 
modifying  non-radioactive  hazardous 
materials  routing  designations  on  or 
after  November  14,  1994.  49  CFR 
397.69(a).  Because  Chapter  394  and  the 
weekday  time  restrictions  in  Section 
394.06(b)  were  adopted  in  April  1992, 
the  more  general  considerations 
discussed  in  RSPA's  inconsistency 
rulings  remain  applicable  to  City's 
weekday  time  restrictions.  Those 
considerations  apply  to  both  radioactive 
and  non-radioactive  hazardous 
materials,  and  are  consistent  with  the 
standards  in  49  CFR  subpart  D  for 
radioactive  materials  in  less  than 
highway-route-controlled  quantities,  so 
that  it  is  lumecessary  to  resolve  whether 
the  standards  in  subpart  D  were  issued 
in  September  1992,  or  11  years  earlier, 
for  the  purposes  of  49  U.S.C.  5125(c)(2). 
See  also  PD-3{F),  State  of  Washington 
Port  of  Entry  Restrictions,  etc.,  58  FR 
31580  (June  3, 1993),  where  the  Federal 
Highway  Administration  evaluated  a 
State's  routing  restrictions  on  spent 
nuclear  fuel  under  the  dual  compliance 
and  obstacle  criteria. 

With  respect  to  hazardous  materials 
generally,  there  is  insufficient  evidence 
to  find  that  the  City's  weekday  time 
restrictions  actually  cause  delays  or 
possible  adverse  effects  on  neighboring 
jurisdictions.  As  noted  above,  traffic 
passing  through  the  City  may  use 
designated  interstate  highways  at  any 
time  of  the  day,  and  no  person  has 
challenged  these  designations  or 
indicated  that  these  vehicles  would  be 
unnecessarily  delayed  by  having  to 
interrupt  their  journey  or  being  diverted 
to  neighboring  jurisdictions.  For  most 
hazardous  materials  being  picked  up  or 
delivered  in  the  Downtown  Area,  it  is 
assumed  that  schedules  can  be  adjusted 
to  make  certain  that  travel  does  not  take 
place  during  the  restricted  time  periods. 
With  one  exception,  discussed  below, 
the  comments  do  not  dispute  the  City's 
statement  that  its  waiver  process  is 
adequate  for  handling  those  situations 
when  the  pick-up  or  delivery  of 
hazardous  materials  can  only  be 
practicably  made  diuing  the  prohibited 
time  period.  The  comments  do  not  show 
that  vehicles  transporting  hazardous 
materials  are  forced  to  wait  to  enter  the 
Downtown  Area  or,  if  so.  that  the  City 
has  not  adequately  considered  that 
waiting  at  a  location  outside  the 


Downtown  Area  (but  still  within  the 
City)  presents  a  lower  overall  risk  than 
travel  within  the  Downtown  Area 
during  the  restricted  time  periods. 

Mallinckrodt  and  RSCC  both  sti^ssed 
the  importance  of  timely  deliveries  of 
radiopharmaceuticals.  Mallinckrodt 
stated  that  it  has  a  nuclear  pharmacy,  in 
Garfield  Heights,  Ohio,  which  serves  the 
Cleveland  metropolitan  area.  RSCC 
indicated  that  it  is  impractical  to  apply 
for  waivers  in  order  to  deliver  these 
"extremely  time-sensitive"  materials  to 
"downtown  Cleveland  hospitals  like  the 
Cleveland  Clinic."  hi  IR-16,  Tucson 
City  Code  Governing  Transportation  of 
Radioactive  Materials,  50  FR  20872 
(May  20, 1985),  RSPA  found  that  the 
short  time  for  delivery  of 
pharmaceuticals  made  it  impossible  to 
comply  with  a  city's  requirement  for  a 
48-hour  advance  notification  of  the 
pick-up  or  delivery  of  radioactive 
materials  without  unreasonable  delays. 
In  that  proceeding,  Mallinckrodt  and 
Federal  Express  stated  that  "orders  for 
placarded  shipments  of 
radiopharmaceuticals  are  usually 
received  less  than  24  hours  before 
delivery  is  to  be  made."  50  FR  at  20879. 
RSPA  also  quoted  the  statement  of  the 
Committee  on  Radiopharmaceuticals 
and  Radionuclides  of  the  Atomic 
Industrial  Forum  that  the 

short  time  allowed  between  the  placement  of 
an  order  for  material  and  its  delivery  to  the 
hospital  or  university  medical  school  [is] 
typically  on  the  order  of  8  to  24  hours  *   *   * 
For  efficient  use  of  short-lived  radioactive 
materials  orders  are  placed  in  many  cases  as 
patients  needs  are  identified.  Little  notice 
can  be  given  to  either  the  supplier  or  the 
carrier  as  to  what  materials  will  be  carried  or 
the  timing  of  the  delivery. 

Id. 

Because  hospitals  most  often  need 
radiopharmaceuticals  delivered  in  the 
morning  for  patient  treatment  during  the 
day,  it  is  not  possible  to  "stockpile" 
these  materials  by  having  them 
delivered  on  weekends  or  during  the 
overnight  6  p.m. — 7  a.m.  period  when 
the  City's  time  restrictions  are  not  in 
effect.  In  this  regard,  the  City's 
prohibition  extends  throughout  the 
business  day,  fitim  7  a.m.  imtil  6  p.m., 
and  does  not  provide  a  period  when 
deliveries  may  be  made  in  the  middle  of 
the  day,  as  New  York  City  did  in  its 
rush-hour  curfews  considered  in  the 
Hitter  case.  See  677  F.2d  at  272. 

One  other  situation  could  present  a 
potential  problem.  If  time  restrictions 
also  existed  in  the  jurisdiction  at  the 
other  end  of  the  movement  [i.e.,  the 
pick-up  location  for  a  delivery  in  the 
City,  or  the  delivery  location  for  a  pick- 
up in  the  City),  it  might  not  be 
practicable  for  the  shipper  and  carrier  to 


Federal  Register /Vol.  66,  No.  106 /Friday,  June  1.  2001 /Notices 


29873 


adjust  their  schedules  to  comply  with 
both  time  restrictions  of  the  City  and  the 
other  jurisdiction.  This  possibility  has 
not  been  raised  in  any  comment  and,  in 
the  absence  of  more  specific  information 
that  this  situation  could  exist,  it  does 
not  show  that  the  City's  weekday  time 
restrictions  are  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
and  the  HMR. 

The  City's  weekday  time  restrictions 
in  City  Code  section  394.06(b)  cause 
imnecessary  delays  in  the  transportation 
of  radiopharmaceuticals  and,  with 
respect  to  these  materials,  these 
restrictions  are  preempted  by  49  U.S.C. 
5125(a)(2)  because  they  create  an 
obstacle  to  accomplishing  and  carrying 
out  Federal  hazardous  material 
transportation  law  and  the  HMR.  There 
is  insufficient  information  to  find  that 
Federal  hazardous  material 
transportation  law  preempts  City  Code 
section  394.06(b)  with  respect  to  other 
hazardous  materials. 

C.  Explosives  Notification,  Routing  and 
Escort  Requirements 

The  City's  Application  for  the 
Transportation  of  Explosives  requires 
the  applicant  to  (1)  notify  the  Fire 
Prevention  Bureau  "24  hours  in  advance 
of  all  deliveries,"  (2)  specify  the  route 
to  be  taken  within  the  City,^  and  (3) 
have  a  police  escort  "if  more  than  250 
poimds  are  transported."  The  City  has 
stated  that  it  is  not  c\irrently  requiring 
carriers  to  obtain  a  permit,  but  it  argued 
strongly  that  it  should  be  able  to  impose 
its  prenotification,  routing,  and  escort 
requirements  on  carriers  of  explosives. 

U  the  proposed  changes  to  Chapter 
387  are  adopted,  the  City  would 
eliminate  its  requirement  for 
transporters  of  explosives  to  obtain  a 
permit  and  make  the  shipper  or 
recipient  of  explosives  within  the  City 
responsible  for  (1)  notifying  the  Police 
Department  of  the  time  and  route  of  any 
explosives  shipment  (24  hours  in 
advance  and  immediately  upon  any 
changes  thereafter),  (2)  requiring  the 
transporter  to  comply  with  the  route 
specified  by  the  Fire  Chief  or  his 
designee,  and  (3)  cooperating  with  any 
escort  provided  by  the  Police 
Department  for  either  inboimd  or 
outbound  shipments.  The  City's 


proposed  changes  would  also  eliminate 
the  ciurent  exception  in  City  Code 
section  387.03  that  requirements  in 
Chapter  387  do  not  apply  when 
explosives  are  being  transported  "under 
the  jurisdiction  of  and  in  conformity 
with  regiilations  adopted  by  the 
Interstate  Commerce  Commission  or  the 
United  States  Coast  Guard."  ^ 

RSPA  presumes  that  the  City's 
purpose  for  requiring  advance 
notification  is  to  either  (1)  allow  it  to 
modify  the  route  specified  by  the  carrier 
for  a  shipment  that  does  not  require  an 
escort,  or  (2)  arrange  an  escort  for  a 
shipment.  Althou^  the  City  stated  that 
it  issued  16  explosives  transportation 
permits  in  1997,  these  appear  to  be 
annual  permits  allowing  deliveries 
throughout  the  year.  No  information 
was  provided  as  to  how  many 
shipments  of  explosives  are  delivered 
within  the  City. 

Although  the  City's  application  form 
appears  to  require  advance  notification 
only  for  "deliveries,"  AWHMT 
indicated  that  the  City  requires  advance 
notice  of  both  pick-ups  and  deliveries  of 
explosives  shipments.  AWHMT  stated 
that  the  requirement  to  specify  routes 
within  the  City  is  a  "prenotification" 
requirement  for  each  shipment,  because 
carriers  do  not  always  know  their  routes 
and  cargoes  in  advance.  According  to 
AWHMT, 

shipment  prenotification  is  a  field  totally 
occupied  by  the  federal  government.  To  the 
extent  that  the  federal  government  has 
allowed  prenotification  to  non-federal 
government  entities,  it  has  provided  that  the 
notification  be  given  to  a  state,  not  localities. 

AWHMT  noted  that  regulations  of  the 
Nuclear  Regulatory  Commission  (NRC) 
require  the  shipper,  not  the  carrier,  to 
notify  the  Governor  or  its  designee 
before  shipments  of  nuclear  waste  and 
spent  hiel  See  10  CFR  71.97.  AWHMT 
also  argued  that  the  requirement  in  the 
HMR  for  escorts  to  accompany 
shipments  of  fissile  material,  49  CFR 
173.457(b)(2),«  "shows  RSPA's  intent 
not  to  require  them  for  transport  of  other 
hazardous  materials."  It  stated  that  non- 
Federal  requirements  for  escorts 
interfere  with  Federal  uniformity  "in  an 


'Qty  Code  section  3B7.07(d)  provides  that  "In 
the  event  of  any  transportation  of  explosives  within 
the  City,  the  route  to  be  taken  shall  be  designated 
by  the  Director  of  Public  Safety  or  his  duly 
authorized  representative."  The  City  indicated  that 
it  requires  the  carrier  to  specify  a  proposed  route, 
subject  to  approval  or  modification  by  the  Fire 
Department.  The  provisions  of  Section  387.07(d) 
have  not  been  reported  to  DOT  or  published  in  the 
Federal  Regteter  in  accordance  with  49  CFR 
397.73(b). 


"  AWHMT  argued  that  the  exception  in  section 
387.03  is  properly  read  as  applying  to  all 
transporiation  under  DOT's  authority,  so  that  "the 
City's  requirements  are  null  and  void."  now  that  the 
HMR  apply  to  intrastate,  interstate  and  foreign 
commerce.  See  49  CFR  171.1.  In  contrast,  the  Qty 
stated  that  it  applies  the  requirements  in  Chapter 
387  "to  all  transportation  except  that  which  is 
exclusively  under  the  jurisdiction  of  the  Federal 
government."  and  that  this  exception  applies  "only 
to  transportation  on  railroads  and  interstate 
highways." 

''See  also  the  NRC's  escort  requirements  in  10 
CFR  73.26  and  73.37  for  highway  shipments  of 
certain  radioactive  materials. 


imsafe  and  burdensome  manner,"  citing 
Chlorine  Institute  v.  California  Hwy. 
Patrol,  29  F.3d  495  (9th  Cir.  1994).  It 
stated  that  the  City  has  no  basis  to  argue 
that  explosives  carriers  appreciate 
escorts  and  do  not  consider  the  City's 
requirement  to  be  a  burden. 

rlMAC  stated  that  having  to  list  routes 
and  quantities  of  hazardous  materials  in 
advance  is  impractical  and  delays 
shipments.  NPCA  sinularly  argued  that 
providing  advance  notice  of  the  route  of 
each  delivery  and  pick-up  is  almost 
impossible,  and  unsafe  situations  vrill 
occur  if  the  carrier  has  to  wait  until  an 
approval  is  received  from  the  City. 

■The  City  responded  that  it  only 
requires  advance  notice  for  explosives, 
and  that  a  carrier  is  free  to  specify  its 
route  so  long  as  it  attempts  to  use 
interstate  highways  and  direct  routes.  It 
stated  that  its  advance  notice 
requirement  causes  very  little  delay. 
While  it  appears  that  the  Fire  Division 
sometimes  allows  notification  less  than 
24  hours  in  advance,  according  to  the 
City,  the  transporter  typically  sends  a 
fax 

two  days  prior  to  a  delivery  to  the  Fire 
Division,  of  the  date,  time  and  place  of  entry 
to  the  City.  The  Fire  Division  and  Police 
Department  meet  the  vehicle  at  the  appK)inled 
site,  and  Fire  officials  check  the  bill  of 
lading,  and  the  condition  of  the  vehicle,  tires, 
the  load,  and  fire  extinguishers.  Within  a  half 
an  hour  to  forty-five  minutes,  the  vehicle  is 
on  its  way  to  its  destination,  accompanied  by 
a  police  escort. 

The  City  stated  that,  because  DOT  has 
no  regulation  for  an  escort  to 
accompany  vehicles  carrying 
explosives,  its  escort  requirement  is  not 
in  conflict  with  the  "dual  compliance" 
test.  It  argued  that  the  Commonwealth  of 
Massachusetts  case  on  State  bonding 
requirements  provided  a  better 
framework  for  applying  the  "obstacle" 
test  to  its  escort  requirement  than  the 
Chlorine  Institute  case.  The  City 
asserted  that  neither  the  "text  and 
structtue"  of  Federal  hazardous  material 
transportation  law,  nor  the  HMR,  show 
"an  intent  on  the  part  of  Congress  to 
preempt  escort  requirements  or 
advanced  routing  notification 
requirements."  "nie  City  also  presented 
affidavits  by  a  fireman  and  policeman 
which  it  stated  show  that  the  escort  and 
prenotification  requirements  "pose 
virtually  no  burden."  The  City  also 
asserted  that  its  escort  requirement  "is 
actually  appreciated  by  many  motor 
vehicle  carriers,  probably  because  it 
assists  a  transporter  in  arriving  at  his 
destination  quickly  and  without  the 
hassles  of  traffic  congestion." 

Advance  notification  requirements 
have  an  inherent  potential  to  delay  the 
transportation  of  hazardous  materials. 
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Coupled  with  the  requirement  to  meet, 
and  perhaps  wait  for,  an  escort,  delay  is 
almost  inevitable  for  many  shipments 
within  the  broad  definition  of 
"explosives."  There  is  also  the  potential 
for  delay  if  the  carrier  must  wait  for  the 
Fire  Marshal  to  approve  its  suggested 
route  or  direct  that  another  route  be 
taken.  A  local  "provision  for  virtually 
unfettered  discretion  whereby  the 
County  may  change  dates,  routes,  and 
times  for  radioactive  materials 
transport"  was  found  to  be  preempted 
in  IR-18,  Prince  George's  County,  MD; 
Code  Section  Governing  Transportation 
of  Radioactive  Materials.  52  PR  200,  203 
(Jan.  2, 1987),  decision  on  appeal,  53  PR 
28850,  28854  (July  29,  1988). 

RSPA  has  noted  that  "[ajn  individual 
motor  carrier  seldom  knows  much  in 
advance  of  any  shipment  precisely  what 
is  being  shipped  or  what  route  it  will 
follow.  Furthermore,  carriers  frequently 
make  pick-ups  and  deliveries  enroute." 
IR-6,  Covington  (Kentucky)  Ordinance 
Governing  Transportation  of  Hazardous 
Materials,  48  FR  760,  765  Gan.  6,  1983). 
Therefore,  in  many  instzmces,  a  carrier 
will  not  know  24  hours  in  advance  that 
it  will  need  to  pick  up  or  deliver 
explosives  within  the  City.  And  even  if 
the  City  accepts  notice  from  a  carrier 
less  than  24  hours  in  advance,  traffic 
conditions  and  other  stops  may  make  it 
impossible  for  the  carrier  to  know 
exactly  when  it  will  arrive  at  a  point 
designated  by  the  City  Fire  Marshal  to 
meet  an  escort. 

For  these  reasons.  Federal  regulations 
require  advance  notification  to  the  State 
governor  (or  his  designee),  written  route 
plans,  and  escorts  only  for  shipments  of 
irradiated  reactor  fuel  and  nuclear 
waste.  10  CFR  71.97.  73.37.  The  "long 
lead  time  in  planning  spent  fuel 
shipments,"  coupled  with  the 
infrequency  of  such  shipments,  allows 
sufficient  time  for  the  shipper  to  notify 
the  designated  State  official  and  the 
transporter  to  pay  any  required  fees.  IR- 
17,  Illinois  Fee  on  Transportation  of 
Spent  Nucliear  Fuel,  51  FR  20926,  20929 
dune  9, 1986),  decision  on  appeal,  52 
FR  36200  (Sept.  25. 1987).  In  addition, 
inspections  and  esccHts  that  are  part  of 
the  Federally  required  physical 
protection  program  do  not  cause 
uimecessary  delays  in  transportation.  51 
FR  at  20930;  52  FR  at  36203-04. 

Therefore,  when  "Federal  and  local 
(escort)  requirements  are  identical,  and 
the  same  action  satisfies  both."  the  local 
requirement  for  escorts  "amounts  to  an 
adoption  of  the  NRC  physical  protection 
standards  on  which  the  HMR  rely"  and 
there  is  no  inconsistency.  IR-14. 
Jefferson  County.  New  York:  Local 
Legislative  Stipulation  Regulating 
Radioactive  Materials  Transportation, 


49  FR  46632,  46656.  46658  (Nov.  27, 
1984).  However.  State  or  local 
requirements  for  additional  or  special 
escorts  are  preempted.  IR-18.  52  FR  at 
203  ("the  County  provision  is  neither 
identical  to,  nor  does  it  facilitate 
compliance  with,  the  Federal 
requirement");  IR-21,  53  FR  at  28854. 

m  the  Chlorine  Institute  case,  the 
Court  of  Appeals  for  the  Ninth  Circuit 
held  that  State  escort  requirements  for 
vehicles  transporting  chlorine  and 
oleiun  are  preempted.  That  court  foimd 
that  the  HMR  is  not  silent  on  the  subject 
of  escorts.  Rather,  in  "an  area  already 
regulated  under  the  HMR"  where  DOT 
has  issued  specific  regulations  that  it 
believes  are  appropriate,  other 
jurisdictions  may  not  add  requirements 
left  out  of  the  HMR.  29  F.3d  at  497.  In 
that  situation.  State  requirements  that 
exceed  the  HMR  create  "a  separate 
regulatory  system  *   *   *  fostering 
confusion  and  frustrating  Congress'  goal 
of  developing  a  uniform,  national 
scheme  of  regulation."  Id.  at  498, 
quoting  from  Southern  Pac.  Transp.  Co. 
V.  Public  Serv.  Comm'n  of  Nevada,  909 
F.2d  352,  358  (9th  Cir.  1990).  Thus,  a 
local  requirement  on  transportation  is 
preempted  when  the  Secretary  of 
Transportation  "has  decided  that  no 
such  regiUations  should  be  imposed  at 
all."  Rayv.  Atlantic  Richfield  Co.,  435 
U.S.  at  171-72. 

When  linked  to  escort  requirements 
that  go  beyond  the  HMR,  advance 
notification  requirements  are  also 
preempted.  Indeed,  on  their  own, 
advance  notification  requirements  for 
both  radioactive  and  non-radioactive 
materials  shipments  have  generally  been 
found  to  be  preempted  as  an  obstacle  to 
accomplishing  and  carrying  out  the 
HMR's  requirement  that  there  not  be 
any  unnecessary  delays  in 
transportation.  E.g.,  IR-6,  48  FR  at  764- 
65;  IR-30,  City  of  Oakland,  California; 
Nuclear  Free  Zone  Act,  55  FR  9676, 
9682  (Mar.  14,  1990)  ("local 
requirements  for  advance  notification  of 
hazardous  materials  have  potential  to 
delay  and  redirect  traffic  and  thus  are 
inconsistent");  IR-32,  55  FR  at  36746 
("State  and  local  provisions  either 
authorizing  less  prenotification  or 
requiring  greater  prenotification  than 
the  HMR,  therefore,  constitute  obstacles 
to  the  accomptishment  and  execution  of 
the  objectives  of  the  HMTA  and  the 
HMR"). 

hi  IR-16.  50  FR  at  20878.  RSPA  stated 
that  a  local  requirement  for  advance 
notification  that  applies  "only  to 
shipments  whose  origin  or  destination 
is  "Tucson"  is  not  "an  inconsistent 
routing  rule"  because,  as  here,  it  would 
not  cause  shipments  to  be  routed 
around  the  City.  However,  there  remains 


the  potential  for  delays  whenever  the 
carrier  has  not  been  advised  of  the 
shipment,  or  does  not  have  all  the 
information  required,  in  advance  of  the 
time  specified  for  advance  notification. 
Moreover,  in  this  case,  the  advance 
notification  requirement  creates 
imnecessary  delays  because  it  is  linked 
to  (and  part  of)  the  requirement  for 
dscorts. 

As  the  City  seems  to  recognize  in  its 
proposed  changes  to  Chapter  387,  it  is 
more  appropriate  to  require  the  shipper 
or  the  recipient  of  a  shipment  of 
explosives,  rather  than  the  transporter, 
to  provide  notice  of  the  time  and  place 
that  the  shipment  will  originate  or  be 
received  within  the  City.  The  shipper 
and  recipient  are  the  parties  who 
arrange  for  transportation  and  are 
usually  in  a  much  better  position  than 
the  carrier  to  provide  this  information  to 
the  City. 

The  City's  requirement  that  a 
transporter  provide  24-hour  advance 
notification  of  any  shipment  of 
explosives,  including  its  specification  of 
its  intended  route  within  the  City,  and 
the  requirement  for  a  police  escort  for 
any  shipment  of  more  than  250  poimds 
of  explosives  cause  unnecessary  delays 
in  the  transportation  of  hazardous 
materials  and  are  preempted  by  49 
U.S.C.  5125(a)(2)  because  these 
requirements  create  an  obstacle  to 
accomplishing  and  carrying  out  Federal 
hazardous  material  transportation  law 
and  the  HMR. 

D.  Separation  Distance  Requirements 

The  City  has  different  separation 
distance  requirements  depending  on 
whether  vehicles  are  transporting 
explosives  (in  any  amoimt)  or  other 
hazardous  materials  (in  an  amount  that 
requires  placarding).  According  to  the 
City,  it  has  never  enforced  either  of 
these  requirements  but.  if  it  did.  "the 
most  sensible  and  safest  interpretation 

*  *  *  is  to  view  them  as  following 
distance  requirements,  so  that  a  driver 
will  not  be  liable  for  failure  to  maintain 
a  minimum  distance  from  vehicles  that 
he  cannot  see." 

City  Code  section  394.07(b)  requires  a 
vehicle  transporting  hazardous 
materials  to  "maintain  a  minimum 
distance  of  at  least  300  feet  from  other 
vehicles  carrying  hazardous  materials 

*  *  *  whether  such  [other]  vehicles  are 
moving  or  parked."  This  requirement 
applies  "regardless  of  direction  of 
travel"  but  not  "when  overtaking  or 
passing"  or  "where  the  conditions  of 
travel  make  it  impractical"  to  maintain 
this  separation.  Id.  Under  the  proposed 
changes  to  Chapter  394,  the  words 
"regardless  of  direction  of  travel"  would 
be  eliminated  and  vehicles  at  a 
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destination  or  point  of  origin  would  not 
be  required  to  be  separated  by  300  feet. 
However,  the  City  woidd  make  local 
vehicles  subject  to  Chapter  394  when 
they  transport  hazardous  materials  for 
which  labels  and  shipping  papers  are 
required,  so  that  certain  implacarded 
vehicles  would  also  be  subject  to  the 
300-foot  separation  distance 
requirement. 

Separately,  City  Code  section 
387.08(b)  provides  that  "Where  two  or 
more  vehicles  are  transporting 
explosives  by  permit  issued  hereunder, 
an  interval  of  at  least  500  feet  shall  be 
maintained  between  such  vehicles." 
The  City's  proposed  revisions  to 
Chapter  387  would  eliminate  this 
separate  500-foot  separation  distance 
requirement  for  explosives. 

The  Qty  argued  that  these  distance 
separation  requirements  are  traffic 
control  regulations  that  are  consistent 
with  the  provisions  of  49  CFR  397.3 
that: 

Every  motor  vehicle  containvig  hazardous 
materials  must  be  driven  and  parked  in 
compliance  with  the  laws,  ordinances,  and 
regulations  of  the  jurisdiction  in  which  it  is 
being  operated,  unless  they  are  at  variance 
with  specific  regulations  of  the  Department 
of  Transportation  which  are  applicable  to  the 
operation  of  that  vehicle  and  which  impose 
a  more  stringent  obligation  or  restraint. 

The  City  also  stated  that  its  separation 
distance  requirements  are  consistent 
with  the  prohibition  in  49  CFR 
397.7(a)(3)  against  parking  a  motor 
vehicle  containing  Division  1.1, 1.2,  or 
1.3  explosives  "[wjithin  300  feet  of  a 
bridge,  timnel,  dwelling,  or  place  where 
people  work,  congregate,  or  assemble 
except  for  brief  periods  when  the 
necessities  of  operation  require  the 
vehicle  to  be  parked  and  make  it 
impracticable  to  park  the  vehicle  in  any 
other  place." 

The  City  referred  to  three 
inconsistency  rulings  as  upholding 
separation  distance  requirements.  It 
noted  that  RSPA  found  both  local  speed 
limits  and  separation  requirements 
consistent  with  the  HMR  in  IR-32  and 
stated  that  the  same  analysis  should 
apply.  It  urged  RSPA  to  make  the  same 
findings  that  separation  distance 
requirements  "have  very  limited 
enforceability"  when  there  are 
exceptions  for  vehicles  "overtaking  or 
passing"  and  "where  the  conditions  of 
travel  make  it  impractical  to  do  so,"  as 
in  IR-3,  46  FR  at  18923,  and  that  these 
requirements  would  not  create  obvious 
hazards  or  create  delays  when  they 
apply  only  to  traffic  traveling  in  the 
same  direction  and  in  the  same  lane,  as 
in  IR-20.  52  FR  at  24399. 

The  City  stated  that,  because  it  has 
never  enforced  these  requirements, 


there  is  no  evidence  that  they  reduce 
safety.  It  also  argued  that  it  would  not 
be  burdensome  to  truck  drivers  to 
remember  the  City's  traffic  separation 
requirements  and  to  "recognize  that  a 
placard  exists  on  another  vehicle  from 
a  distance  of  300  to  500  feet."  It  stated 
that  other  jurisdictions  also  have  these 
types  of  requirements,  and  it  referred  to 
the  provision  in  the  Ohio  Fire  Code  that 
"Vehicles  transporting  explosive 
materials  and  traveling  in  the  same 
direction  shall  not  be  driven  within  300 
feet  (91440  mm)  of  each  other."  Ohio 
Administrative  Code  1301:7-7-30.  The 
City  also  stated  that  it  had  "the  highest 
motor  vehicle  accident  rate  of  all 
mimicipalities  within  Cuyahoga 
County,"  which  justified  its  use  of 
separation  distance  requirements  "to 
lower  the  number  of  accidents  in  the 
City." 

AWHMT  stated  that  the  City's 
distance  separation  requirements  will 
resvdt  in  less  safety,  raUier  than  more, 
because  a  driver's  attention  will  be 
diverted  if  he  must  look  for  placards  on 
other  vehicles.  It  stated  that  the  purpose 
of  a  placard  is  to  communicate  the 
presence  of  hazardous  materials  in  the 
event  of  an  incident,  rather  than  for 
traffic  control.  According  to  AWHMT. 
training  drivers  to  know  about  local 
requirements,  including  variations  in 
other  jurisdictions,  would  impose  an 
imreasonable  burden  on  carriers,  and 
the  accident  rate  data  provided  by  the 
City  does  not  support  separation 
distance  requirements. 

Roadway  Express  stated  that  it  is 
unreasonable  to  expect  drivers  to  scan 
traffic  for  placards  and  to  estimate  their 
distance. ^°  It  said  that,  because  the 
City's  separation  distance  requirement 
appUes  in  all  directions,  it  cannot  be 
met  when  vehicles  meet. 

Mallinckrodt  and  RSCC  also  objected 
to  the  distance  separation  requirements. 
RSCC  interpreted  this  requirement  to 
apply  when  the  other  vehicle  carrying 
hazardous  materials  is  not  required  to 
be  placarded,  such  as  those  materials  for 
which  placarding  is  not  required  below 
1,000  poimds,  ORM-D  and  limited 


'"Roadway  Express  also  alluded  to  a  driver's 
difficulty  in  seeing  placards  on  other  vehicles 
because  placards  are  placed  low  on  many  vehicles 
(near  the  mud  flap  and  below  floor  level).  AWHMT 
also  assumed  that  there  are  no  standards  on  the 
placement  of  placards  or  their  visibility.  However, 
49  CFR  172.516  sets  forth  requirements  for  the 
visibility  and  display  of  placards,  including  specific 
provisions  that  each  placard  must  be  securely 
attached  or  affixed  to  the  transport  vehicle,  "clearly 
visible  from  the  direction  it  faces."  and  "located 
away  from  any  marking  (such  as  advertising)  that 
could  substantially  reduce  its  effectiveness,"  where. 
"Isjo  far  as  practicable  *   *   '  dirt  or  water  is  not 
directed  to  it  from  the  wheels  of  the  transport 
vehicle,"  and  "free  of  appurtenances  and  devices 
such  as  ladders,  pipes,  doors,-and  tarpaulins." 


quantity  materials,  and  Class  9 
materials.  It  stated  that  "a 
radiopharmaceutical  delivery  truck 
invariably  will  encoimter  (trucks 
carrying  medical  waste)  every  day  at 
Cleveland's  hospitals."  RSCC  stated  that 
the  300-foot  separation  distance 
requirement  would  cause  uimecessary 
and  implanned  stops,  circuitous 
driving,  and  unnecessary  delays.  It 
assumed  that  the  City  would  enforce 
this  requirement  after  an  accident  and 
stated  that  the  City  should  rewrite  a  bad 
requirement  rather  than  distort  it  by 
unsupported  interpretations. 

The  breadth  of  tne  wording  of  the 
City's  separation  distance  requirements 
and  the  lack  of  enforcement  present 
problems  in  this  case.  Although  the  Qty 
stated  how  it  would  enforce  these 
requirements,  we  have  no  evidence  of 
how  it  actually  enforces  them,  because 
it  has  not.  Moreover,  vehicles 
transporting  explosives  that  are  not 
required  to  be  placarded  appear  to  be 
subject  to  the  separation  distance 
requirement  in  City  Code  section 
387.08(b),  and  they  must  maintain  an 
interval  of  at  least  500  feet  from  other 
vehicles  transporting  explosives, 
whether  the  "other"  vehicles  are 
required  to  be  placarded  or  not. 
Similarly,  the  proposed  changes  to 
Chapter  394  would  appear  to  include 
certain  unplacarded  vehicles  carrying 
hazardous  materials  within  the  category 
of  those  vehicles  that  must  stay  300  feet 
apart. 

In  this  respect,  the  City's  separation 
distance  requirements  differ  from  the 
requirements  in  the  three  prior 
inconsistency  rulings.  IR-3  involved  a 
requirement  to  maintain  300  feet 
between  vehicles  carrying  hazardous 
materials  required  to  be  placarded, 
"when  traffic  conditions  allow."  46  FR 
at  18923.  RSPA  acknowledged  possible 
difficulty  recognizing  placards  at  a 
distance  of  300  feet,  especially  at  night, 
but  Boston's  requirement  did  not 
require  separation  from  unplacarded 
vehicles  carrying  hazardous  materials. 
IR-20  and  IR-32  involved  requirements 
that  vehicles  transporting  certain  types 
of  hazardous  materials  must  stay  a 
specified  distance  beMnd  other  vehicles 
traveling  in  the  same  direction  (whether 
or  not  carrying  hazardous  materials). 

Because  the  appeal  from  IR-32  was 
dismissed  as  moot,  following  the  1990 
amendments  to  the  HMTA.  57  FR  at 
41167-68,  RSPA  did  not  specifically 
consider  the  argimient  raised  on  appeal 
that  a  distance  separation  requirement 
fails  to  promote  traffic  safety  when  it 
applies  at  all  times  of  the  day  and  in  all 
weather  and  traffic  conditions.  In  its 
appeal  of  IR-32.  the  Chemical  Waste 
Transportation  Institute  stated  that 
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"what  constitutes  a  safe  stopping 
distance  depends  on  factors  such  as 
speed,  weight  of  the  load  carried  by  the 
vehicle,  traffic,  road  and  weather 
conditions,*   *   *"  This  is  consistent 
with  the  guidelines  for  maintaining  an 
adequate  distance  firom  other  traffic, 
based  on  speed  and  the  relative  size  and 
weight  of  the  vehicles,  in  the  Ohio 
Commercial  Driver  Handbook,  p.  2-27 
(Version  2.0). 

A  driver  is  trained  to  vary  his  distance 
^m  other  vehicles  based  on  speed  and 
traffic  conditions.  Any  driver  will  have 
difficulty  maintaining  a  specified 
distance  from  other  vehicles,  or  other 
vehicles  carrying  hazardous  materials, 
especially  in  the  absence  of  a  imiform 
requirement.  Without  specffic  notice,  as 
speed  limit  signs  might  provide,  a  driver 
may  have  difficulty  recalling  the 
requirement  that  applies  to  the  specific 
situation,  bom  among  the  variations 
that  exist  JFor  exjriosives  (500  feet  from 
other  explosives  in  the  City  but  300  feet 
under  the  Ohio  Fire  Code  in  other  parts 
of  Ohio),  or  other  hazardous  materials 
(300  feet),  or  when  he  might  be  in 
Montevallo,  Alabama  (150  feet).  See  IR- 
32,  55  FR  at  36744.  It  is  impractical  to 
try  to  train  drivers  to  cover  many 
different  situations,  even  if  the  City's 
separation  distance  requirements  apply 
only  when  the  "other"  vehicle  is 
placarded  (although,  by  their  terms, 
these  requirements  appear  to  apply  in 
certain  situations  when  the  other 
vehicle  carrying  hazardous  materials  is 
not  required  to  have  placards). 

If  the  City  never  actively  enforces  its 
separation  distance  requirements, 
drivers  lack  the  "reasonable  notice"  that 
the  City  must  provide  of  any  local  traffic 
control.  Id.,  55  FR  at  36745.  Even  with 
some  information  that  these 
requirements  exist,  a  total  lack  of 
enforcement  fosters  uncertainty  as  to 
their  scope  and  subjects  drivers  to 
possible  arbitrary  enforcement  actions, 
as  stated  by  RSCC.  Actual  enforcement, 
even  of  a  separation  distance 
requirement  that  had  "limited 
enforceability"  as  in  IR-3,  would 
provide  drivers  with  some  more  specific 
understanding  of  bow  to  comply  with 
the  requirement.  A  requirement  that  is 
never  actively  enforced  can  be,  by  its 
very  nature,  an  obstacle  to 
accomplishing  and  carrying  out  the 
Federal  hazardous  materials 
transportation  law  and  the  HMR.  This 
sort  of  requirement  frustrates  the 
framework  of  the  HMR  that  is  designed 
to  achieve  the  safe  transportation  of 
hazardous  materials  through  specific 
rules  for  how  hazardous  materials  are  to 
be  transported  and  specific  prohibitions 
against  certain  practices. 


Because  the  City's  separation  distance 
requirements  in  City  Code  394.07(b)  and 
387.08(b)  are  not  enforced  and  are 
incapable  of  being  followed  by  drivers 
who  lack  full  understanding  of  their 
intended  scope  and  application,  these 
requirements  create  an  obstacle  to 
accomplishing  and  carrying  out  the 
Federal  hazardous  material 
transportation  law  and  the  HMR.  For 
these  reasons,  these  requirements  are 
preempted  by  49  U.S.C.  5125(a)(2). 

IV.  Ruling 

Federal  hazardous  material 
transportation  law  preempts: 

1.  Cleveland  City  Code  section 
394.06(b)  prohibiting  the  transportation 
of  hazardous  materials  in  the  Downtown 
Area  between  7  a.m.  and  6  p.m.,  except 
Sat\irday  and  Sunday,  preempted  with 
respect  to  radiopharmaceuticals  only. 
There  is  insufficient  information  to  find 
that  this  prohibition  is  preempted  with 
respect  to  other  hazardous  materials. 

2.  Cleveland's  imcodified 
requirements  for  a  transporter  of 
explosives  to  notify  the  Fire  Prevention 
Bureau  24  hours  in  advance  of  any  pick- 
up or  delivery,  to  specify  the  route  to  be 
t^en  within  the  City,  and  to  have  a 
police  escort  if  more  than  250  pounds 
are  transported. 

3.  Cleveland  City  Code  sections 
387.08(b)  and  394.07(b)  specifying 
separation  distance  requirements  for 
vehicles  transporting  explosives  or  other 
hazardous  materials. 

V.  Petition  for  Reconsideration/ludicial 
Review 

In  accordance  with  49  CFR  107.211(a) 
and  397.223(a),  any  person  aggrieved  by 
this  decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
publication  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  this 
decision  "in  an  appropriate  district 
court  of  the  United  States  *   *   *  not 
later  than  60  days  after  the  decision 
becomes  final."  49  U.S.C.  5125(f). 

This  decision  will  become  the  final 
decision  of  RSPA  and  FMCSA  20  days 
after  publication  in  the  Federal  Register 
if  no  petition  for  reconsideration  is  filed 
within  that  time.  The  filing  of  a  petition 
for  reconsideration  is  not  a  prerequisite 
to  seeking  judicial  review  of  this 
decision  imder  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA  and  FMCSA  on  the 
petition  for  reconsideration  will  be  the 
final  agency  decision.  49  CFR 
107.211(d),  397.223(d). 


Issued  in  Washington,  D.C.  on  May  29, 
2001. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Administration. 
Julie  Anna  Cirillo, 

Acting  Deputy  Administrator,  Federal  Motor 
Carrier  Safety  Administration . 

(FR  Doc.  01-13799  Filed  5-31-01;  8:45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety  ^ 

Administration  ^ 

Innovative  Grants  To  Support 
increased  Seat  Belt  Use  Rates 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Re-issuance  of  annoimcement  of 
grants  to  support  innovative  and 
effective  projects  designed  to  increase 
seat  belt  use  rates. 

summary:  On  April  30,  2001,  the 
National  Highway  Traffic  Saifety 
Administration  (NHTSA)  published  an 
announcement  of  grants  to  support 
iiuiovative  and  effective  projects 
designed  to  increase  seat  belt  use  rates. 
After  the  annoimcement  was  published, 
the  agency  decided  that  it  contained  a 
number  of  requirements  that  might  be 
burdensome  to  the  grant  applicants. 
Accordingly,  the  annoimcement 
published  on  April  30,  2001  is 
cancelled.  That  announcement  has  been 
revised  and  is  being  re-issued  in  its 
entirety  in  this  notice. 

In  this  notice,  NHTSA  announces  the 
third  year  of  a  grant  program  under 
Section  1403  of  the  Transportation 
Equity  Act  for  the  21st  Centiuy  (TEA- 
21)  to  provide  funding  to  States  for 
innovative  projects  to  increase  seat  belt 
use  rates.  Consistent  with  last  year,  the 
goal  of  this  program  is  to  increase  seat 
belt  use  rates  across  the  nation  in  order 
to  reduce  the  deaths,  injuries,  and 
societal  costs  that  result  fix)m  motor 
vehicle  crashes.  However,  imlike  the 
first  two  years,  when  funds  were 
determined  and  administered  in  a 
process  similar  to  that  of  a  contract,  for 
this  third  year,  selection  for  these 
Innovative  Grants  will  be  determined 
based  on  established  criteria,  and  the 
distribution  of  funds  will  be 
administered  in  a  fashion  similar  to 
other  highway  safety  grants,  including 
use  of  the  Grant  Tracking  System  (GTS). 
This  notice  solicits  applications  from 
the  States,  the  District  of  Columbia  and 
Puerto  Rico,  through  their  Governors' 
Representatives  for  Highway  Safety,  for 
funds  to  be  made  available  in  fiscal  year 


(FY)  2002.  Detailed  application 
instructions  are  provided  in  the 
Application  Contents  and  Grant  Criteria 
section  of  this  notice.  The  Section  157 
Innovative  Grants  will  be  awarded  to 
States  that  comply  with  the  criteria  set 
out  in  the  Application  Contents  and 
Grant  Criteria  Section  of  this  notice. 
DATES:  Applications  must  be  received 
by  the  appropriate  NHTSA  Regional 
Office  on  or  before  August  1,  2001. 
ADDRESSES:  Each  State  must  submit  its 
application  to  the  appropriate  NHTSA 
Regional  Office,  to  the  attention  of  the 
Regional  Administrator,  on  or  before 
Wednesday,  August  1,  2001.  Addresses 
of  the  ten  Regional  Offices  are  listed  in 
Appendix  A. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  relating  to  this  grant  program 
should  be  directed  to  Philip  Gulak, 
Occupant  Protection  Division  (NTS-12), 
Office  of  Traffic  Injury  Control 
Programs,  NHTSA,  400  Seventh  Street, 
S.W.,  Room  5118,  Washington,  DC 
20590,  by  e-mail  at 
pgulak@iihtsa.dot.gov,  or  by  phone  at 
(202)  366-2725.  For  legal  issues,  contact 
Ms.  Heidi  L.  Coleman,  Office  of  Chief 
Counsel,  NCC-30,  NHTSA,  400  Seventh 
Street,  S.W.,  Room  5118,  Washington, 
DC  20590,  by  phone  at  (202)  366-1834. 
Interested  applicants  are  advised  that  no 
separate  application  package  exists 
beyond  the  contents  of  this 
announcement. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Transportation  Equity  Act  for  the 
21st  Centiuy  (TEA-21),  Pub.  L.  105- 
178,  was  signed  into  law  on  June  9, 
1998.  Section  1403  of  TEA-21 
contained  a  safety  incentive  grant 
program  regarding  seat  belt  usage  rates 
in  the  States.  Under  this  program,  funds 
are  allocated  each  fiscal  year  from  1999 
imtil  2003  to  States  that  exceed  the 
national  average  seat  belt  use  rate  or  that 
improve  their  State  seat  belt  use  rate, 
based  on  certain  required 
determinations  and  findings.  Section 
1403  provided  that,  beginning  in  FY 
2000,  any  funds  remaining  unallocated 
in  a  fiscal  year  after  the  determinations 
and  findings  related  to  seat  belt  use 
rates  have  been  made  are  to  be  used  to 
"make  allocations  to  States  to  carry  out 
innovative  projects  to  promote 
increased  seat  belt  use  rates."  Today's 
notice  solicits  applications  for  funds 
that  will  become  available  in  FY  2002 
under  this  provision. 

TEA-21  imposes  several  requirements 
under  the  innovative  projects  funding 
provision.  Specifically,  to  be  eligible  to 
receive  an  allocation,  a  State  must 
develop  a  plan  for  innovative  projects  to 


promote  increased  seat  belt  use  rates 
statewide  and  submit  the  plan  to  the 
Secretary  of  Transportation  (by 
delegation,  to  NHTSA).  NHTSA  was 
directed  to  establish  criteria  governing 
the  selection  of  State  plans  that  are  to 
receive  allocations  and  was  further 
directed  to  "ensure,  to  the  maximum 
extent  practicable,  demographic  and 
geographic  diversity  and  a  diversity  of 
seat  belt  use  rates  among  the  States 
selected  for  allocations."  Finally, 
subject  to  the  availability  of  funds, 
TEA-21  provides  that  the  amount  of 
each  grant  under  a  State  plan  is  to  be 
not  less  than  $100,000. 

In  the  following  sections,  the  Agency 
describes  the  application  and  award 
procedures  for  receipt  of  funds  under 
this  provision,  including  requirements 
related  to  the  contents  of  a  State's  plan 
for  innovative  projects  and  the  criteria 
the  agency  will  use  to  determine 
whether  a  State  will  receive  an  award. 
To  assist  the  States  in  formulating  plans 
that  meet  these  criteria,  we  have 
provided  (in  Appendix  B)  a  di^ussion 
of  recent  strategies  which  have  been 
effective  in  increasing  seat  belt  use  and 
the  ways  in  which  States  might  meet  the 
criteria  for  an  award.  Clearly,  efforts 
undertaken  over  the  past  few  years  have 
not  resulted  in  major  increases  in  seat 
belt  usage  rates  in  several  States.  In 
some  cases,  it  appears  that  States  have 
reached  plateaus,  beyond  which 
additional  increases  will  be  difficult  to 
achieve.  For  States  with  usage  rates 
lower  than  70  percent,  the  question 
remains  as  to  why  past  efforts  have  not 
been  more  effective  in  increasing  usage. 
For  States  with  usage  rates  of  70  percent 
or  above,  a  different  problem  exists. 
Here,  additional  gains  will  be  relatively 
more  difficult  and  vdll  require  more 
powerful  interventions  than  have  been 
used  in  the  past. 

When  usage  rates  do  not  increase 
follovdng  the  implementation  of  a  seat 
belt  program,  it  is  difficult  for  a  State  to 
determine  if  the  lack  of  impact  is  the 
result  of  strategies  which  have  little 
potential  for  change  or  if  it  is  the  result 
of  strategies  that  have  not  been 
implemented  vdth  sufficient  strength  to 
realize  their  potential.  Objective 
evaluations  that  measure  both  pubhc 
awareness  and  changes  in  seat  belt 
usage  are  essential  for  a  State  to 
determine  which  programs  or  program 
components  are  having  an  impact,  and 
to  provide  an  opportunity  to  enhance 
program  strategies.  Thus,  all  States 
receiving  grants  are  required  to  conduct 
at  least  a  basic  evaluation  of  the  impact 
of  their  programs  on  public  awareness 
and  seat  belt  use.  An  adequate  plan  for 
evaluation  must  be  submitted  as  part  of 
the  State's  application.  However, 


NHTSA  acknowledges  that  more  in- 
depth  evaluation  will  be  necessary  to 
accurately  assess  which  program 
components  and  which  levels  of 
intensity  are  effective  in  increasing  seat 
belt  use.  The  level  and  scope  of  effort 
required  for  such  in-depth  evaluations 
may  be  beyond  the  ability,  resources  or 
perceived  need  of  some  States.  Thus,  in 
this  solicitation.  States  are  not  required 
to,  but  may  propose  a  plan  for  more  in- 
depth  evaluation,  for  which  additional 
funds  will  be  awarded  to  a  limited 
number  of  States.  NHTSA  will  award  up 
to  $4  million  to  fund  the  in-depth 
evaluations.  Appendix  C  discusses 
issues  relating  to  in-depth  evaluations. 

Recent  NHTSA  surveys  show  that 
only  about  30  percent  of  the  public 
across  the  nation  are  aware  of  national, 
state,  or  community  efforts  to  increase 
seat  belt  use.  However,  States  which 
have  recently  experienced  significant 
increases  in  seat  belt  usage  and  have 
evaluated  their  efforts  (e.g.,  Michigan 
and  South  Carolina),  have  shovtm  that 
more  than  70  percent  of  the  public  were 
aware  of  the  program  efforts  (including 
law  changes)  which  contributed  to  such 
changes.  These  evaluations  suggest  that 
the  lack  of  public  awareness  may  be  a 
major  reason  why  usage  rates  in  many 
States  have  not  been  increasing.  In 
States  like  Georgia,  Maryland, 
Oklahoma,  Michigan,  Alabama,  and 
New  Jersey,  recent  primary  law 
legislation  has  been  a  key  factor  in 
increasing  public  awareness.  In  other 
States,  like  New  York,  North  Carolina 
and  South  Carolina,  enforcement  efforts 
were  publicized  to  a  sufficient  degree  to 
result  in  a  high  level  of  public 
awareness. 

Obiective  ofThis  Grant  Program 

The  objective  of  this  grant  program  is 
to  increase  State  seat  belt  use  rates,  for 
both  adults  and  children,  by  supporting 
the  implementation  of  innovative 
projects  that  build  upon  strategies 
known  to  be  effective  in  increasing  seat 
belt  use  rates.  Because  one  of  the  best 
ways  to  ensure  that  children  develop 
the  habit  of  buckling  up  is  for  parents 
to  properly  restrain  them  in  child  safety 
seats,  efforts  to  increase  the  use  of  child 
safety  seats,  in  addition  to  seat  belts, 
may  be  included  among  the  iimovative 
efforts  in  a  State's  plan.  However,  efforts 
to  increase  seat  belt  use  rates  must 
remain  the  focus  of  the  State's  plan.  (For 
a  discussion  of  Strategies  that  have 
proven  effiective  in  increasing  seat  belt 
use,  see  Appendix  B.) 

To  be  considered  for  an  award  under  ^ 
this  program  in  FY  2002,  the  State's 
innovative  project  plan  must  be  based 
on  a  core  component  of  highly  visible 
enforcement  of  its  seat  belt  use  law  or 
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on  a  non-enforcement  approach  that  has 
significant  and  documented  potential 
for  increasing  the  seat  belt  use  rate 
statewide.  If  a  State  proposes  a  non- 
enforcement  approach,  the  application 
must  include  an  acceptable,  preferably 
research-based,  rationale  describing  its 
potential  for  impact.  The  application 
also  must  describe  a  media  program 
designed  to  make  the  public  aware  of 
the  proposed  intervention.  In  addition, 
the  State's  proposed  efforts  must  be 
statewide.  If  a  State  is  already  pursuing 
a  significant  and  visible  enforcement 
effort,  the  innovative  aspects  of  the  plan 
must  detail  components  that  support, 
expand,  complement,  and  evaluate  the 
existing  enforcement  effort.  These 
essential  and  coordinated  elements  of 
the  project  plan  have  been  effective  in 
increasing  seat  belt  use. 

States  submitting  a  proposal  designed 
to  increase  seat  belt  use  in  only  a 
linuted  number  of  jurisdictions,  one  that 
lacks  a  strong  enforcement  or  credible 
non-enforcement  effort,  or  one  that  does 
not  include  an  evaluation  component 
designed  to  measure  both  public 
awareness  and  changes  in  seat  belt 
usage  will  be  rejected  in  the  evaluation 
process. 

A  State  may  demonstrate  innovation 
in  its  enforcement  efforts  in  a  number  of 
ways.  U  a  State  is  not  currently  engaged 
in  any  form  of  highly  visible 
enforcement  of  its  occupant  protection 
laws,  implementation  of  such  a 
program,  in  and  of  itself,  would  be 
innovative  to  that  State.  Finding  new 
and  more  effective  ways  to  make  the 
public  aware  of  the  enforcement  effort 
(e.g.,  a  paid  media  effort)  would 
demonstrate  innovation.  Additionally, 
innovation  may  be  demonstrated  by 
using  new  methods  for  gaining  essential 
support  (e.g.,  of  the  Governor  or  other 
key  officials);  by  establishing  statewide 
coordination  groups  to  plan,  implement 
and  monitor  the  enforcement,  media, 
outreach,  or  evaluation  efforts;  by 
implementing  statewide  enforcement 
training  or  orientation  programs;  or  by 
proposing  comprehensive  ways  to 
determine  the  impact  of  the  program  on 
diverse  and  low  use  groups.  For  States 
that  already  are  engaged  in  substantial 
enforcement  efforts,  innovation  can  be 
demonstrated  by  expanding  these 
efforts.  This  might  include  finding  more 
effective  ways  to  reach  rural,  urban,  or 
diverse  groups  with  strategies  designed 
to  address  low  seat  belt  use  among  those 
groups.  States  that  have  upgraded  their 
laws  recently  to  allow  for  primary/ 
standard  enforcement  may  wish  to 
initiate  innovative  ways  to  implement, 
enforce,  and  publicize  their  newly 
enacted  law.  For  States  with  secondary 
enforcement  laws,  where  a  motorist 


must  be  stopped  for  another  offense 
before  being  cited  for  failiue  to  buckle 
up,  innovation  may  be  demonstrated  by 
integrating  the  enforcement  of  the  seat 
belt  law  with  enforcement  of  other 
traffic  safety  laws  (e.g.,  impaired  driving 
or  speed  limit).  Many  opportunities  for 
innovation  exist,  regardless  of  the 
State's  current  seat  belt  use  rate  or  its 
ongoing  efforts  to  increase  it. 

Specific  examples  of  various 
innovative  activities  that  can  be  used  in 
support  of  a  core  component  of 
enforcement  include: 

— Expanding  participation  in  the  semi- 
annual national  seat  belt  enforcement 
mobilizations  (i.e..  Operation  ABC 
conducted  in  May  and  November); 

— Implementing  efforts  to  train, 
motivate,  and  recognize  law 
enforcement  officers  for  participation 
in  the  program; 

— Implementing  a  training  or  orientation 
program  for  prosecutors  and  judges  to 
make  them  aware  of  the  program  and 
of  the  importance  of  consistently 
prosecuting  and  adjudicating 
occupant  protection  law  violations; 

— Mounting  a  highly  visible  program  to 
implement  newly  enacted  legislation 
that  upgrades  the  State's  seat  belt  or 
child  passenger  safety  law; 

— Initiating  or  expanding  public 
information  and  education  programs 
designed  to  complement  newly 
upgraded  legislation  and/or  enhanced 
enforcement  efforts; 

— Strengthening  public  information 
efforts  by  adding  a  paid  advertising 
component  to  support  earned  (i.e., 
news)  and  public  service  media 
efforts; 

— Adopting  a  more  focused  message  that 
brings  attention  to  the  ongoing 
enforcement  effort  (e.g.,  adopting  a 
"Click  It  or  Ticket"  campaign 
message); 

— Establishing  new  partnerships  and 
coalitions  to  support  ongoing 
implementation  of  legislation  or 
enforcement  efforts  (e.g.,  health  care 
and  medical  groups,  partnerships 
with  diverse  groups,  businesses  and 
employers); 

— Initiating  or  expanding  public 
awareness  and  outreach  efforts  to 
reach  specific  populations  that  have 
low  seat  belt  use  (e.g.,  part-time  users; 
parents  of  children  0-15  years  old; 
minority  populations,  including 
Native  Americans;  rural  commimities; 
males  15-24  years  old;  occupants  of 
light  trucks  and  sport  utility  vehicles, 
etc.); 

— Initiating  or  expanding  standardized 
child  passenger  safety  training  of 
police  officers  and/or  child  passenger 
safety  checks  and/or  clinics  across 


broad  geographical  areas  (e.g., 
statewide,  in  major  metropolitan 
areas,  and/ or  in  rural  areas  of  the 
State); 
— Initiating  or  expanding  enforcement 
of  other  traffic  laws  (e.g.,  impaired 
driving  laws)  as  a  means  for 
implementing  highly  visible 
enforcement  of  seat  belt  use  laws. 

Self-Evaluations  of  Programs, 
Management  and  Resources 

Meaningful  and  timely  self- 
evaluations  of  each  State's  innovative 
programs,  management,  and  associated 
resources  are  essential  to  improving  the 
effectiveness  of  programs  supported  by 
this  grant  program.  On  an  annual  basis, 
grantees  and  NHTSA  will  provide  a 
complete  description  of  the  program 
activities  that  were  carried  out 
(particularly  enforcement,  paid  media 
and  enforcement-related  messaging)  and 
of  the  effectiveness  (or  lack  of 
effectiveness)  of  its  overall  program  in 
creating  public  awareness  and  in 
increasing  seat  belt  use.  States  may 
apply  and  qualify  for  additional  funds, 
which  can  be  used  to  conduct  more  in- 
depth  evaluations  in  order  to  better 
determine  the  impact  of  the  overall 
program  or  the  contribution  of  specific 
program  elements  (e.g.,  individual 
enforcement  waves,  paid  media,  earned 
media  and  incentives).  Such  in-depth 
evaluation  would  be  desirable  for  any 
State  proposing  the  use  of  paid  media  in 
its  program,  particularly  if  $100,000  or 
more  is  to  be  spent  for  Uiat  purpose. 

Availability  of  Funds  and  Period  of 
Support 

The  efforts  solicited  in  this 
annoimcement  will  be  supported 
through  the  award  of  grants  to  a  niunber 
of  States,  on  the  basis  of  the  Grant 
Criteria  identified  subsequently  in  this 
notice.  The  number  of  grants  awarded 
will  depend  upon  the  number  of 
applications  that  meet  the  requirements 
of  this  notice.  The  amount  of  the  awards 
(for  other  than  the  optional  in-depth 
evaluation  activities)  available  in  FY 
2002,  will  be  based  upon  the  formula 
described  below.  However,  the 
minimum  amount  of  an  individual  grant 
award  to  a  State  will  be  no  less  than 
$400,000,  subject  to  the  availability  of 
funds.  The  $400,000  minimum  has  been 
derived  based  on  experience  gained 
over  the  first  two  years  of  this 
Innovative  Grant  program,  and  reflects 
NHTSA's  best  judgment  about  the 
amoimt  of  resources  needed  to 
implement  effective  statewide  seat  belt 
campaigns  that  include  enforcement, 
media  and  a  basic  level  of  evaluation. 
The  amoimts  to  be  awarded  for  in-depth 
evaluation  activities  will  be  determined 


Federal  Register /Vol.  66,  No.  106 /Friday,  June  1,  2001 /Notices 


29879 


based  on  each  applicant's  budget,  as 
described  below. 

In  FY  2001,  forty-three  Innovative 
Grants  were  awarded  and  grants  ranged 
from  $204,000  to  $2.9  milUon.  At  this 
time,  neither  the  exact  amoimt  of  funds 
available  nor  the  number  of  qualifying 
State  applications  can  be  determined. 
There  is  no  assurance  that  the  number 
of  grant  awards  in  FY  2002  will  be  the 
same  or  similar  to  the  number  of  awards 
in  FY  2000  or  FY  2001,  nor  is  there  any 
assurance  that  those  States  that  received 
awards  in  FY  2000  and  FY  2001  will 
receive  awards  in  FY  2002.  There  is  no 
cost-sharing  requirement  under  this 
program.  The  planned  period  for  grant 
activity  under  this  program  will  be  a 
total  of  15  months,  witib  12  months  of 
plan  implementation,  and  three  months 
for  evaluation  and  preparation  of  the 
annual  report.  Any  funds  remaining  at 
the  end  of  that  period  can  be  carried 
forward  to  the  next  year. 

In  the  past  two  years,  some  States 
have  expressed  concern  about  the  time 
taken  to  evaluate  the  proposals  and 
arrive  at  award  decisions.  This  year's 
proposals  will  be  reviewed  on  the  basis 
of  whether  or  not  the  State's  application 
complies  with  all  of  the  required  Grant 
Criteria  specified  in  this  Federal 
Register  notice.  Only  applicants  who 
comply  with  all  of  the  required 
elements  will  be  considered  for  award. 
Once  it  is  determined  by  the  evaluation 
committee  that  an  applicant  has  met  all 
of  the  criteria  and  the  State  has  satisfied 
any  additional  clarification  questions 
about  the  proposal,  a  State  will  qualify 
for  an  award.  The  dollar  amount  of 
these  awards  (not  including  funds  for 
in-depth  evaluation)  will  be  based  on 
the  same  formula  that  applies  to  the 
annual  award  for  Section  402  funds  (i.e., 
75%  based  on  population  and  25%  on 
roadway  miles),  subject  to  adjustments 
needed  to  ensure  that:  (1)  Each 
qualifying  State  is  awarded  at  least 
$400,000;  and  (2)  up  to  $4  million  will 
be  used  to  fund  in-depth  evaluations. 
Appendix  D  shows  the  estimated 
amoimt  that  would  be  awarded  to  each 
State,  not  including  funds  for  in-depth 
evaluation,  based  on  current  projections 
of  available  funds  for  FY  2002, 
assuming  that  all  fifty-two  eligible 
jurisdictions  apply  and  qualify  for  an 
award,  and  assuming  that  a  total  of  $4 
million  is  used  to  fund  in-depth 
evaluations. 

Any  State  that  qualifies  for  a  grant 
and  is  interested  in  receiving  additional 
funds  to  support  an  in-depth  evaluation 
may  apply  for  such  funds  by  including 
in  its  application  detailed  information 
specified  below  under  the  heading 
Applications  for  Additional  Funds  to 
Conduct  an  In-depth  Evaluation.  These 


applications  for  additional  funds  will  be 
reviewed  and  approved  or  disapproved 
on  the  basis  of  die  scientific  soundness 
of  the  approach  to  evaluation  and  on  the 
reasonableness  of  the  proposed  budget 
for  the  in-depth  evaluation.  Please  note 
that,  if  a  State's  request  for  additional 
funds  for  in-depth  evaluation  is 
rejected,  the  State  may  still  qualify  for 
a  grant,  provided  that  an  acceptable 
basic  evaluation  plan  is  included  in  the 
application.  Final  grant  amounts  will  be 
determined  so  that  all  available  funds 
will  be  awarded.  Subject  to  the 
availability  of  funds,  NHTSA  estimates 
that  the  award  of  section  157  Innovative 
Grants  for  FY  2002  wrill  occur  during 
November  2001. 

Allowable  Uses  of  Federal  Funds 

In  FY  2002,  the  section  157 
Innovative  Grants  will  be  administered 
in  a  fashion  similar  to  other  highway 
safety  grants.  Fhnds  will  be  tracked 
through  the  GTS.  Funds  provided  to  a 
State  under  this  grant  program  shall  be 
used  to  carry  out  the  activities  described 
in  the  State's  application  for  which  the 
grant  is  awarded.  In  addition,  allowable 
uses  of  Federal  funds  shall  be  governed 
by  the  relevant  allowable  cost  section 
and  cost  principles  referenced  in  49 
CFR  Part  18— Department  of 
Transportation  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments. 

Eligibility  Requirements 

Only  die  50  States,  the  District  of 
Columbia  and  Puerto  Rico,  through  their 
Governors'  Representatives  for  Highway 
Safety,  will  be  considered  eligible  to ' 
receive  funding  under  this  grant 
program. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the 
application  package  to  the  appropriate 
NHTSA  Regional  Office  (see  Appendix 
A)  to  the  attention  of  the  Regional 
Administrator.    , 

Applications  must  be  typed  on  one 
side  of  the  page  only  and  adhere  to  the 
requirements  of  the  Application 
Contents  and  Grant  Criteria  Section 
below.  Appendix  E  provides  a  checklist 
to  facilitate  the  preparation  of  the 
proposals.  Only  application  packages 
submitted  by  a  State's  Governor's 
Representative  for  Highway  Safety  and 
received  in  the  appropriate  Regional 
Office  on  or  before  August  1,  2001,  will 
be  considered. 


Application  Contents  and  Grant 
Criteria 

To  be  eligible  for  a  grant  under  the 
section  157  (b)  statute,  a  State  must 
include  a  description  and/ or 
documentation  diat  all  of  the  following 
elements  are  included,  and  will  be 
implemented,  as  part  of  the  State's 
section  157  (b)  grant  program.  This  year, 
each  State's  application  must  include 
the  following  information. 

1 .  Introduction 

A  brief  description  of  the  State's 
geographic  and  demographic  population 
distribution,  and  any  other  unique 
characteristics  (e.g.,  how  the  seat  belt 
use  rate  varies  within  the  State  by 
vehicle  type  and  by  ethnic  populations) 
that  are  relevant  to  the  State's  plan  to 
incredse  seat  belt  use.  The  introduction 
should  also  include  a  problem 
identification  statement  that  describes 
the  State's  usage  rates. 

2.  Certifications 

A  signed  statement  by  the  State  that: 
(i)  It  will  use  the  funds  awarded  under 
this  grant  program  exclusively  to 
implement  a  statewide  seat  belt  program 
in  accordance  with  the  requirements  of 
Section  157(b)  of  P.L.  105-178  (TEA- 
21);  (ii)  It  will  administer  the  funds  in 
accordance  with  49  CFR  Part  18  and 
OMB  Circular  A-87;  (iii)  It  will  provide 
to  the  NHTSA  Regional  Administrator 
no  later  than  15  months  after  the  grant 
award  a  report  of  activities  carried  out 
with  grant  funds  and  accomplishments 
to  date;  and  (iv)  The  State  will  comply 
vdth  all  applicable  laws  and  regulations, 
financial  and  programmatic 
requirements. 

3.  Program  Elements 

(a)  Seat  Belt  Use  Goals — Describe  the 
State's  current  goal  for  seat  belt  use  and 
its  intent  to  increase  this  goal  based  on 
this  application. 

(b)  Strategies  to  Increase  Seat  Belt 
Use — Describe  the  State's  plan  for 
increasing  seat  belt  use  statewide  by 
choosing  one  or  more  of  the  following 
strategies: 

(1)  Conduct  two  or  more  high- 
visibility  seat  belt  enforcement 
campaigns,  which  include  at  least  7 
days  of  aggressive  enforcement  during 
each  campaign  and  which  should  be 
preceded  and  accompanied  by  a  highly 
visible  media  campaign.  These 
campaigns  should  complement  and 
support  the  BUA/Operation  ABC 
National  Mobilizations  (conducted  in 
May  and  November)  to  the  maximum 
extent  possible; 

(2)  Conduct  continuous  high-visibility 
seat  belt  enforcement  year  round  (i.e.,  7 
days  week/24  hours  per  day  model);  or 


29880 


Federal  Register / Vol.  66,  No.  106 /Friday,  June  1,  2001 /Notices 


(3)  Implement  a  non-enforcement 
program  that  has  the  potential  to  reach 
the  safety  belt  use  goals  as  stated  above 
in  Program  Element  3a.  If  a  State  selects 
this  option,  it  must  provide  an 
acceptable  (preferably  research-based) 
rationale  for  the  proposed  approach 
(e.g.,  a  summary  of  evidence  of 
effectiveness),  regarding  the  potential  of 
the  non-enforcement  program  to 
increase  the  State's  seat  belt  use  rate. 
Strategies  could  involve  (but  are  not 
limited  to)  new  and  innovative 
messages  for  high  risk  groups,  new 
delivery  mechanisms  for  seat  belt 
programs,  new  implementation 
partners,  or  new  or  unusual  approaches 
to  seat  belt  enforcement.  States  opting  to 
take  a  non-enforcement  approach 
should  lay  out  an  acceptable  rational 
foundation  for  why  they  believe  that  the 
approach  will  work,  including  a 
detailed  problem  identification 
component.  Research-based  approaches 
are  preferred. 

(c)  Statewide  Program — If  the  State 
proposes  an  enforcement-based  strategy 
to  increase  seat  belt  use,  the  application 
must  describe/demonstrate  a 
conunitment  from  the  State  Patrol/ 
Police  (if  any),  and  local  law 
enforcement  agencies  that  must  serve 
the  majority  of  the  population,  to 
participate  actively  in  highly  visible  seat 
belt  enforcement  efforts  consisting  of 
checkpoints,  saturation  patrols  or  other 
enforcement  operations.  For  example, 
describe  the  State's  preliminary 
enforcement  plan,  existing  enforcement 
participants  representing  State  and  local 
enforcement  agencies,  or  letters  of 
conunitment.  If  the  State  proposes  a 
non-enforcement  strategy  to  increase 
seat  belt  use,  the  application  must 
describe/ demonstrate  a  commitment  to 
implement  the  strategy  in  communities 
serving  the  majority  of  the  population. 
For  example,  describe  the  State's 
preliminary  implementation  plan, 
existing  commimities  participating  in 
the  non-enforcement  strategy,  or  letters 
of  commitment. 

(d)  Personnel — Describe  management 
and  staffing  adequate  to  implement  the 
Strategies  to  Increase  Seat  Belt  Use,  that 
includes  plaiming  and  coordination  of 
enforcement,  media/public  information 
and  evaluation. 

(e)  Public  Information  and  Education 
Strategy — Describe  the  State's  plan  for  a 
statewide  public  information  and 
education  (PI&E)  strategy  to  focus  public 
attention  on  the  enforcement  (or  other 
proposed)  effort.  A  combination  of  paid, 
public  service  and  earned  media  may  be 
considered  as  meeting  this  requirement 
for  the  overall  PI&E  strategy. 


4.  Evaluation  Elements 

In  its  application,  the  State  must 
describe  how,  where  and  when  it  will 
conduct  a  basic  evaluation  of  the 
activities  supported  by  this  grant.  It 
must  also  include  a  description  of  how 
the  evaluation  effort  will  be 
implemented  and  managed. 

"The  basic  evaluation  must,  at  a 
minimum,  include  at  least  one 
statewide  public  awareness  survey,  in 
addition  to  the  State's  aimual 
observational  survey  of  statewide  seat 
belt  use. 

NHTSA  recognizes  that  many  States 
already  have  comprehensive  efforts 
underway  to  evaluate  their  total 
occupant  protection  programs.  NHTSA 
encourages  the  State  to  integrate  the 
evaluation  of  this  program  with  those 
broader  efforts.  NHTSA  is  prepared  to 
offer  technical  assistance  for  evaluation, 
including  providing  survey  protocols 
and  instruments  to  any  State  upon 
request  and,  to  the  extent  possible,  data 
analysis  support. 

5.  Budget  for  the  Iimovative  Program 
With  Basic  Evaluation: 

Each  State's  application  must  include 
a  budget  totaling  the  amount  specified 
for  that  State  in  Appendix  D.  A  budget 
that  exceeds  the  specified  amount  for  a 
program  with  only  basic  evaluation  will 
not  be  accepted.  The  budget  shall 
include  the  following  categories: 

a.  Strategies  to  Increase  Seat  Belt 
Use — Estimate  the  funds  devoted  to  the 
proposed  strategy  (e.g.,  sub-grants  to  law 
enforcement  agencies,  mini -grants, 
consultants  or  other  strategies). 

b.  Persormel — Include  the  estimated 
total  cost  for  personnel. 

c.  Public  Information  and 
Education — Estimate  the  funds  devoted 
to  each  key  element  of  the  PI&E 
component,  which  may  or  may  not 
include  the  following: 

— ^Public  relations  consultants; 

— Campaign  events; 

— ^Paid  media; 

— Materials  and  incentives;  and 

—Other  PI&E  costs. 

d.  Basic  Evaluation — Include  the 
estimated  cost  for  conducting  a  basic 
evaluation  (i.e.,  at  least  one 
measurement  of  statewide  public 
awareness  of  the  program  during  the 
period  of  performance). 

Applications  for  Additional  Funds  To 
Conduct  an  In-Depth  Evaluation 

A  State  wishing  to  apply  for 
additional  funds  to  conduct  a  more  in- 
depth  evaluation  of  its  ^ant  activities 
must  prepare  a  more  detailed  evaluation 
plan  and  budget  and  submit  this  plan 
and  budget  along  with  the  plan  and 


budget  for  a  program  including  only  a 
basic  evaluation.  At  a  minimum,  this 
optional  in-depth  evaluation  plan  must 
include  measurement  of  the  impact  of 
the  program  on  public  awareness  and  on 
seat  belt  use  on  at  least  three  occasions, 
as  the  program  progresses  through  its  12 
month  period  of  performance.  A  more 
complete  evaluation  capable  of 
estimating  the  impact  of  specific 
program  components  should  measure 
public  awareness  and  seat  belt  use  at 
various  phases  of  multi-phased 
programs.  Such  an  approach  would  be 
essential  for  any  State  proposing  to 
include  a  significant  paid  media 
component  in  a  multi-wave  program 
strategy.  States  may  submit  more  than 
one  in-depth  evaluation  plan,  with  a 
budget  for  each  alternative  plan. 
However,  no  more  than  one  in-depth 
evaluation  plan  will  be  funded  for  any 
one  State.  Appendix  C  outlines  some 
issues  relevant  to  in-depth  evaluation. 
Interested  States  are  encouraged  to 
adapt  these  ideas,  evaluation  tools  and 
guidelines  to  their  own  unique 
programs  and  situations. 

Beporting  Bequirements  and 
Deliverables 

Each  successful  applicant  will  be 
responsible  for  providing  the  following 
reports: 

Quarterly  Reports — The  quarterly 
reports  should  include  a  summary  of 
enforcement  and  other  activities  and 
accomplishments  for  the  preceding 
period,  significant  problems 
encountered  or  anticipated,  a  brief 
itemization  of  expeni^tures  made 
during  this  3  month  time  period,  and 
proposed  activities  for  the  upcoming 
reporting  period.  Please  note:  Many 
States  will  be  continuing  to  spend  funds 
awarded  diuing  the  first  two  years  of 
this  Section  157  Innovative  Grant 
program  after  these  third  year  funds  are 
awarded.  NHTSA  does  not  intend  nor 
desire  that  States  submit  separate 
Quarterly  Reports  for  the  various 
funding  years.  Activities  carried  out 
diuing  a  reporting  period  under  all  three 
years  of  funding  should  be  dociimented 
in  the  same  report.  However,  the  State 
should  include  a  tabulation  of  how 
much  funds  were  expended  during  the 
reporting  period  from  each  year.  Also, 
during  the  first  two  years,  a  number  of 
States  modified  their  grants  to  change 
from  Quarterly  to  Monthly  reporting. 
Those  States  should  continue  to  submit 
Monthly  Reports  during  the  third  year, 
at  least  until  all  first  year  and  second 
year  funds  have  been  spent.  Any 
decisions  and  actions  required  in  the 
upcoming  program  period  should  be 
included  in  the  report. 
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II 


Final  Report — A  Final  Report  that 
includes  a  summary  of  the  impact  of  the 
year-long  program.  It  should  include  a 
complete  description  of  the  innovative 
activities  conducted,  including  the       - 
involvement  of  partners;  overall 
program  implementation;  evaluation 
methodology  and  findings  from  the 
program  evaluation,  including  all 
measiu^ments  of  public  awareness  and 
seat  belt  use.  These  measurements  must 
include  at  least  one  measure  of 
statewide  public  awareness  and  the 
measure  of  statewide  seat  belt  use.  In 
terms  of  information  transfer,  it  is 
important  to  know  what  worked  and 
what  did  not  work,  under  what 
circumstances,  and  what  can  be  done  to 
avoid  potential  problems  in  futiu« 
projects.  The  grantee  shall  submit  three 
copies  of  the  Final  Report  to  the 
Regional  Office  within  fifteen  months 
following  grant  award. 

AppUcation  Review  Procedures 

All  applications  will  be  reviewed  to 
ensure  that  the  application  contains  all 
of  the  information  required  by  the 
Application  Contents  and  Grant  Criteria 
section  of  the  Federal  Register  notice. 
This  evaluation  process  may  include 
submission  of  technical  or  program 
questions  to  the  applicants,  to 
determine  eligibility.  Once  it  has  been 
determined  which  applicants  have  met 
the  grant  criteria,  NHTSA  will 
determine  the  final  award  amounts 
based  on  the  amount  of  remaining  funds 
from  the  Section  157  Incentive  Grant 
program,  the  formula  as  described  under 
the  Availability  of  Fxmds  and  Period  of 
Support  Section  and  the  budgets  for 
approved  in-depth  evaluation  plans.  It 
is  anticipated  that  awards  will  be  made 
in  November  2001 . 

Marilena  Amoni, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs. 

Appendix  A— NHTSA  Regional  Offices 

REGION  I  (CT,  MA,  ME,  NH,  RI.  VT),  Volpe 

National  Transportation  Systems  Center  55 

Broadway,  Kendall  Square.  Code  903, 

Cambridge,  MA  02142 
REGION  II  (NJ,  NY,  PR),  222  Mamaroneck 

Avenue,  Suite  204,  White  Plains,  NY  10605 
REGION  ra  (DE,  DC,  MD,  PA,  VA,  WV),  10 

South  Howard  Street,  Suite  4000, 

Baltimore,  MD  21201 
REGION  IV  (AL.  FL,  GA.  KY,  MS,  NC,  SC. 

TN),  Atlanta  Federal  Center,  61  Forsyth 

Street,  SW.,  Suite  17T30.  Atlanta.  GA 

30303 
REGION  V  (IL,  IN,  MI.  MN,  OH,  WI),  19900 

Governors  Drive,  Suite  201,  Olympia 

Fields,  IL  60461 
REGION  VI  (AR,  LA,  NM,  OK,  TX),  819 

Taylor  Street,  Room  8A38,  Fort  Worth,  TX 

76102-6177 


REGION  VII  (lA,  KS,  MO,  NE),  901  Locust 

Street.  Room  466.  Kansas  City.  MO  64106 
REGION  Vm  (CO,  MT,  ND.  SD.  UT.  WY),  555 

Zang  Street,  Room  430.  Lakewood,  CO 

8022B 
REGION  DC  (AZ,  CA,  HI,  NV),  201  Mission 

Street,  Suite  2230,  San  Francisco,  CA 

94105 
REGION  X  (AK,  ID,  OR,  WA),  3140  Jackson 

Federal  Building,  915  Second  Avenue, 

Seattle,  WA  98174 

Appendix  B — Strategies  That  Have 
Proven  Efiiective  in  Increasing  Seat  Belt 
Use 

In  previous  years,  Federal  Register  notices 
for  Section  157  Innovative  Grants  provided  a 
history  of  programs  that  have  been 
documented  to  increase  seat  belt  usage  in  the 
United  States  and  Canada  over  the  past  two 
decades  (for  copies  of  those  Federal  Register 
notices,  contact  the  person  listed  below).  In 
the  summary  of  the  history  of  seat  belt 
programs,  the  Agency  explained  that  nearly 
every  example  of  significant  increases  in 
statewide  usage  rates  since  1984  resulted 
from:  (a)  Enactment  and  implementation  of  a 
State  seat  belt  usage  law;  (b)  a  legislative 
upgrade  from  a  secondary  to  a  primary/ 
standard  enforcement  law;  or  (c)  a  highly 
visible  effort  to  enforce  seat  belt  laws. 

The  intent  of  the  section  157  Innovative 
Grant  legislation  was  to  provide  support  for 
innovative  programs  that  would  be  effective 
in  increasing  seat  belt  usage  rates  in  the 
States.  Since  all  States  but  one  already  have 
enacted  seat  belt  use  laws,  and  since  the 
intent  of  this  legislation  was  not  to  support 
lobbying  efforts  to  obtain  primary 
enforcement  laws,  the  focus  of  this  grant 
program  has  been  on  innovative  and  effective 
ways  to  develop,  implement,  support,  and 
evaluate  highly  visible  enforcement 
programs. 

Again,  aside  from  the  implementation  of 
seat  belt  use  laws,  these  programs  are  the 
only  efforts  that  have  consistently  been 
shown  to  be  effective  in  increasing  seat  belt 
usage  rates  statewide  (e.g.,  as  in  the  national 
70%  by  '92  program  and  in  specific  statewide 
efforts  undertaken  in  North  Carolina, 
Georgia,  Maryland,  New  York,  Michigan,  and 
several  other  States).  These  documented 
successes  generally  have  involved  Special 
Traffic  Enforcement  Programs  (STEPs),  in 
which  waves  of  enforcement  and  media  are 
carefully  scheduled  to  gain  maximum  public 
awareness.  The  potential  effectiveness  of 
these  STEP  programs  recently  has  been 
enhanced  as  a  result  of  the  ability  of  States 
to  use  paid  media,  in  addition  to  their  use 
of  news  stories  and  public  service 
announcements,  to  increase  public  awareness 
of  the  enforcement  efforts.  Their  potential  for 
success  has  been  increased  also  by  the 
national  enforcement  mobilizations  (i.e.. 
Operation  ABC)  conducted  twice  annually  by 
the  private-sector  funded  Air  Bag  &  Seat  Bell 
Safety  Campaign  (AB&SBSC).  in  cooperation 
with  NHTSA.  These  mobilizations  involve 
extensive  efforts  to  contact  and  obtain  the 
participation  of  State  and  local  law 
enforcement  agencies  in  all  of  the  States  and 
to  initiate  focused  media  efforts  in  major 
markets  to  make  the  public  aware  of  the 
enforcement  mobilizations.  This  Innovative 


Grant  program  greatly  increases  the  potential 
effectiveness  of  the  national  enforcement 
mobilizations  and  the  overall  Buckle  Up 
America  program. 

Since  1999,  there  have  been  several  notable 
successes,  in  which  large  States,  such  as 
Michigan  and  New  York,  have  increased  seat 
belt  usage  significantly.  In  Michigan,  the 
increases  resulted  from  a  combination  of 
enacting  a  primary  seat  belt  usage  law  and 
implementing  a  highly  visible  program  to 
enforce  that  law.  In  New  York,  which  already 
had  a  primary  seat  belt  law,  significant 
increases  in  seat  belt  usage  resulted  from  a 
highly  visible  statewide  enforcement 
program,  funded  in  part  by  the  AB&SBSC 
and  coordinated  by  the  New  York  State 
Police.  Maryland  enacted  a  primary  seat  belt 
law  and,  following  a  two  month  Chiefs' 
Challenge  enforcement  program,  experienced 
a  major  increase  in  seat  belt  use.  Oklahoma 
enacted  a  primary  seat  belt  law  and 
experienced  a  modest  increase  in  seat  belt 
usage.  Later,  a  paid  media  program  resulted 
in  an  additional  increase.  Florida,  which  has 
introduced  but  failed  to  enact  primary  seat 
belt  legislation,  has  enhanced  its  statewide 
seat  belt  enforcement  program  and  its  use  of. 
law  enforcement  liaisons  (LELs).  As  a  result, 
Florida  recently  experienced  a  five 
percentage  point  increase  in  usage  statewide. 
These  examples  represent  some  of  the  most 
significant  recent  increases  in  usage  in  the 
States  and  they  represent  a  mixture  of  private 
sector.  Section  402,  405,  2003(b)  and  Section 
157  Incentive  and  Lanovative  Grants  funded 
efforts. 

One  of  the  clearest  examples  of  a  fully- 
implemented,  innovative  and  effective 
statewide  program  is  the  South  Carolina 
"Click  It  or  Ticket"  program,  implemented  in 
November  2000.  The  term  "fully 
implemented"  refers  to  the  fact  that  the 
combination  of  enforcement  and  media 
efforts  was  sufficient  to  make  75-80  percent 
of  the  public  aware  of  the  program.  The 
South  Carolina  program  included  several 
innovative  and  effective  components, 
including  statewide  management  of  more 
than  3,000  enforcement  events  (i.e., 
checkpoints)  over  a  two-week  period,  use  of 
an  explicit  enforcement  message  (i.e..  Click  It 
or  Ticket)  delivered  by  means  of  a 
combination  of  earned  and  paid  media,  fiiU 
coordination  with  the  Operation  ABC 
mobilization  periods,  a  diversity  outreach 
program  that  included  reaching  African 
Americans  via  churches  and  schools  to  make 
them  aware  of  the  enforcement  effort,  and  a 
comprehensive  evaluation  program,  which 
included  measurement  of  both  the  public 
awareness  of  the  program  and  changes  in 
observed  seat  belt  usage  at  each  phase  of  the 
program  (e.g.,  during  the  kickoff  and  news 
media  phase,  the  paid  media  phase  and  the 
enforcement  phase),  as  well  as  before  and 
after  the  program  was  implemented.  As  a 
result  of  this  effort.  South  Carolina  was  able 
to  document  a  nine  percentage  point  increase 
in  seat  belt  usage  statewide.  Further,  it  was 
able  to  show  that  the  paid  media  effort 
clearly  contributed  significantly  to  public 
awareness  and  changes  in  seat  belt  usage. 
The  State  was  able  to  document  the  extent  to 
which  groups  with  traditionally  lower  seat 
belt  usage  rates  (e.g.,  male,  rural,  and  African 
American  motorists)  were  impacted. 
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More  than  a  dozen  States  are  using  Section 
157  Innovative  Grant  funds,  each  in  slightly 
different  ways,  to  fully  implement  and 
evaluate  similar  STEP  programs  during  the 
May  2001  mobilization  period.  These  States 
established  statewide  coordinating 
committees  for  enforcement,  media,  outreach 
and  evaluation  efforts;  made  selective  use  of 
paid  media  efforts:  used  unambiguous 
enforcement  messages;  found  innovative 
ways  to  reach  high  risk  groups  such  as  young 
males  and  occupants  of  light  trucks  to  make 
them  aware  of  the  planned  enforcement 
activity;  and  implemented  comprehensive 
evaluation  efforts,  similar  to  those  used  in 
the  South  Carolina  program,  to  measure 
impact  at  each  phase  of  the  program.  This 
evaluation  model  consisted  of  statewide 
observational  and  telephone  surveys 
conducted  before  and  after  the  program,  as 
well  as  mini-observational  surveys  and 
motorist  surveys  during  each  phase  of  the 
program.  NfHTSA  will  provide,  upon  request, 
protocols  and  templates  for  both  the 
telephone  surveys  and  the  motorist  surveys, 
as  well  as  descriptions  of  how  these  surveys 
are  being  used  in  conjunction  with  the  State's 
approved  observational  surveys  to  evaluate 
Section  157  Innovative  Grant  program  efforts. 
Interested  States  should  contact  Philip  Gulak, 
Occupant  Protection  Division  (NTS-12), 
Office  of  Traffic  Injury  Control  Programs, 
NHTSA,  400  7th  Street.  S.W.,  Room  5118, 
Washington,  DC  20590,  by  e-mail  at 
pgulak^ihtsa.dot.gov,  or  by  phone  at  (202) 
366-2725,  for  this  information. 

The  dramatic  recent  successes  in  the  above 
mentioned  States  add  further  credibility  to 
NHTSA'  position  that  highly  visible 
enforcement  is  an  important  foundation  upon 
which  any  effective  program  funded  under 
Section  157  should  be  based.  A  recent  review 
by  an  independent  Task  Force  supported  by 
the  Centers  for  Disease  Control  and 
Prevention  provides  even  more  credibility  for 
the  effectiveness  of  high  visibility 
enforcement  efforts  (as  well  as  for  primary 
seat  belt  laws).  The  recent  examples  of  States 
that  have  "fully-implemented"  enforcement, 
conducted  public  information  efforts 
designed  to  reach  75-ao  percent  of  the 
populace,  and  selectively  used  paid  media  to 
make  the  public  aware  of  the  enforcement 
activity  are  very  encouraging.  Also 
encouraging  are  the  recent  efforts  in  some 
States  to  develop  comprehensive  evaluation 
efforts,  which  measure  changes  in  both 
public  awareness  and  seat  belt  use  at  various 
stages  of  the  program. 


Appendix  C — Guidelines  Relating  to 
Proposed  In-Depth  Evaluation 

The  fundamental  objectives  for  in-depth 
evaluation  are  to  accurately  measure 
shoulder  belt  use  by  drivers  and  front  seat 
outboard  passengers  in  passenger  motor 
vehicles  and  to  measure  public  awareness  of 
the  intervention  program  at  various  stages 
throughout  the  program.  Many  States  may 
also  wish  to  determine  the  public's  attitude 
toward  the  program  as  it  progresses  through 
its  various  phases. 

Nearly  every  State  has  a  seat  belt 
observational  survey  protocol  that  conforms 
to  NHTSA's  "Uniform  Criteria  for  State 
Observational  Surveys  of  Seat  Belt  Use," 
published  in  the  Federal  Register  on 
Tuesday,  March  14,  2000.  That  protocol 
provides  a  useful  foundation  for  designing 
the  observational  survey  component  of  an  in- 
depth  evaluation.  Perhaps  the  most  rigorous 
option  would  be  for  the  State  to  conduct  its 
full,  official  statewide  survey  each  time  a 
measurement  of  seat  belt  use  is  taken. 
However,  this  would  likely  be  far  too 
expensive  for  most  States  to  do.  An 
acceptable  alternative  would  be  to  conduct 
mini-surveys  for  some  or  all  of  the 
measurements  of  seat  belt  use  throughout  the 
program.  A  mini-survey  consists  of 
observations  taken  at  a  sub-sample  of  the 
sites  employed  in  the  full,  official  statewide 
survey.  "The  sub-sample  of  sites  should  be 
selected  in  a  way  that  provides  coverage  of 
important  segments  of  the  State  (e.g.,  rural 
and  urban,  racial  and  ethnic  diversity),  as 
well  as  populations  or  geographical  areas 
targeted  by  the  intervention.  This  same  sub- 
sample  of  sites  should  be  used  for  each  mini- 
survey  and  observations  should  be  conducted 
following  specified  procedures,  which  are 
the  same  each  time  the  mini-survey  is 
administered.  NHTSA  has  used  such  mini- 
surveys  in  past  evaluations  and  will,  upon 
request,  provide  technical  assistance  to  States 
in  selecting  appropriate  sub-samples. 
However,  it  is  ultimately  up  to  the  States  to 
determine  how  many  and  which  sites  should 
be  used  for  the  mini-surveys.  The  value  of 
using  a  sub-sample  of  the  State's  official 
survey  for  such  measurements  is  that  this 
sub-sample  will  continue  to  be  part  of  the 
annual  surveys  and,  thus,  seat  belt  use  at 
these  same  sites  can  be  tracked  over  time. 

To  measure  public  awareness  (and 
attitudes),  NHTSA  reconmiends  using  either 
telephone  surveys  (statewide,  or  for  targeted 
populations)  or  motorist  surveys  conducted 


at  motor  vehicle  licensing  centers,  or  a 
combination  of  the  two.  Motorist  surveys  are 
generally  less  expensive  than  telephone 
surveys  but  they  are  also  less  representative 
of  the  entire  state.  NHTSA  has  developed 
both  a  protocol  and  a  survey  instrument  for 
each  type  of  awareness  and  attitude  survey. 
NHTSA  will,  upon  request,  provide  these 
instruments  to  any  State  wishing  to  use  them. 

The  State  may  propose  alternative 
strategies  for  measuring  seat  belt  use  or 
public  awareness,  if  it  feels  that  such 
strategies  would  adequately  meet  the 
requirements  of  a  scientific  evaluation. 

NHTSA  anticipates  that  most  applicants 
for  grants  in  FY  2002  will  submit  program 
strategies  in  which  the  core  intervention  (e.g., 
intensified  enforcement)  is  applied  in  several 
distinct  phases  over  the  course  of  the  year. 
For  example,  on  two  or  more  occasions 
during  the  12-month  period  of  performance, 
a  State  would  conduct  an  enforcement  wave, 
including  a  kickoff  or  earned  media  phase 
followed  by  the  enforcement  phase.  In  some 
States,  it  is  anticipated  that  there  will  also  be 
a  paid  media  phase,  usually  implemented 
between  the  earned  media  and  enforcement 
phases.  At  a  minimum,  an  in-depth 
evaluation  of  a  total  program  would  measure 
seat  belt  use  and  public  awareness  (and 
attitudes)  on  at  least  three  occasions, 
including  before  the  first  intervention  or 
wave,  midway  through  the  12-month 
performance  period,  and  ai^er  the  last 
intervention  or  wave.  Such  a  design  would 
not  permit  the  State  to  determine  how  much 
a  particular  component  or  set  of  components 
of  a  wave  (i.e.,  the  earned  media,  the  paid 
media  or  the  enforcement)  contributed  to 
public  awareness  or  seat  belt  use,  but  it 
would  measure  the  contribution  of  the 
program  as  a  whole.  And,  such  an  approach 
would  be  superior  to  the  basic  evaluation 
that  is  required  for  this  grant  program,  (i.e., 
where  only  one  seat  belt  use  and  public 
awareness  measurement  is  taken  over  the 
course  of  a  year).  A  more  complete 
evaluation  design  would  apply  multiple 
measurements  of  seat  belt  use  and  public 
awareness  during  each  unique  phase  of  each 
wave,  as  well  as  before  and  after  each  wave. 
In  this  way,  the  contributions  of  at  least  some 
of  the  individual  components  could  be 
assessed.  This  would  be  extremely  important 
for  a  State  employing  a  paid  media 
component.  Such  an  approach  would  result 
in  a  survey  schedule  as  follows: 


Pre-wave 

Earned  media 

Paid  media 

Enforcement 

Post-wave 

Surveys 

Surveys 

Surveys 

Surveys 

Surveys 

Such  a  design  would  require  considerably 
more  effort  and  resources,  but  it  also  would 
enable  the  State  to  estimate  how  much 
selected  components  of  its  program 
contributed  to  changes  in  public  awareness 
and  seat  belt  use. 

NHTSA  will  carefully  consider  all 
proposed  approaches  to  more  in-depth 
evaluation,  ranging  from  measurements  taken 
at  three  points  during  the  year  to  a  more 


comprehensive  approach  designed  to 
measure  change  during  specific  phases  of  the 
program.  States  may  also  propose  approaches 
to  in-depth  evaluation  that  differ  from  those 
described  in  this  Appendix.  In  addition, 
States  may  submit  two  or  more  alternative 
plans  for  in-depth  evaluation,  with  a 
corresponding  budget  for  each.  However,  no 
more  than  one  in-depth  evaluation  plan  will 
be  funded  for  any  one  State. 


Appendix  D— FY2002  State  Estimates 
for  Section  157  Innovative  Awards* 


State 

FY  2002 
estimates 

Alabama 

Alaska  

$735,000 
400000 

Arizona  

585  000 

Arkansas 

535,000 
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State 


Califomia 

Cotorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts 


FY  2002 
estimates 


State 


4,045,000 
620,000 
450,000 
400,000 
400,000 

1,870,000 

1,080,000 
400,000 
400,000 

1,745,000 
915,000 
625,000 
645,000 
640,000 
670,000 
400,000 
660,000 
820,000 


Mtehigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Netnaska  

h4evada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York  

North  Carolina  . 
North  Dakota  ... 

Ohk)  

Oklahoma  

Oregon 

Pennsylvarva  ... 
Rhode  Island  ... 


FY  2002 
estimates 


State 


1,440.000 
870,000 
500,000 
940,000 
400,000 
430,000 
400,000 
400,000 

1.030,000 
400,000 

2,475,000 

1,060,000 
400,000 

1,620,000 
670,000 
520,000 

1,750,000 
400,000 


South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

VemrKXit  

Virginia 

Washington 

West  Virginia  .. 

Wisconsin  

Wyoming 

Puerto  Rico 


FY  2002 
estimates 


590,000 
400,000 
815,000 
2,835,000 
400.000 
400.000 
935,000 
800,000 
400,000 
880,000 
400,000 
465,000 


*  The  number  of  States  receiving  awards  win 
depend  upon  the  number  of  apdications  that 
meet  the  requirements  ot  this  Federal  Reg- 
ister notKe.  Final  grant  amounts  will  be  ad- 
justed so  that  all  available  furxls  wdl  be 
awarded. 


Appendix  E — Application  Checklist 


State  contact  person 


Applicatkxi  and  Grant  Criteria: 
Introductnn: 

a.  Brief  descriptkyi  of  geographk:  and  demographk:  populatk>n  distributkxi.  "" 

b.  Any  unique  population  characteristics  (optional). 

c.  Problem  klentificatkxi  statement  describing  State's  seat  belt  use. 
Certifk»lk>ns — A  signed  statement  that  the  State  will: 

(i)  use  tt>e  funds  awarded  under  this  grant  program  exclusively  to  implement  an  Innovative  program  In  accordance  with 
the  requirements  of  Section  157(b)  of  P.L.  105-178  (TEA-21). 

(11)  administer  the  funds  in  accordance  with  49  CFR  Part  18  and  OMB  Circular  A-87. 

(iii)  provkle  to  ttie  NHTSA  Regional  Administrator  no  later  than  1 5  monttis  after  grant  award  a  report  of  activities  car- 
ried out  with  grant  funds  and  accomplishments  to  date. 

(iv)  comply  with  all  applicable  laws  and  regulations,  financial  and  programmatk:  requirements. 

Program  Elenrants: 

a.  Goal:  Descriptk)n  of  State's  current  goal  for  seat  belt  use  and  Intent  to  increase  tfte  goal  based  on  this  applnation. 

b.  Strategies  to  Increase  Seat  Belt  Use:  Description  of  the  State's  plan  for  Increasing  seat  belt  use  statewkle  employ- 
ing one  or  more  of  the  folk}wing  strategies:  (1)  at  least  two  4-week  high-visibility  enforcement  campaigns;  (2)  continuous 
high-visibility  seat  belt  enforcement  year  rourid;  or  (3)  a  non-enforcement  program  tfiat  has  tfie  potential  to  reach  ttie 
safety  belt  use  goals. 

c.  (If  applicable)  Ratk>nale:  Discussion  demonstratir>g  Vt\e  potential  of  the  proposed  non-enforcement  program  to  in- 
crease the  State's  seat  belt  use  rate.  _ 

d.  Statewkte  Program: 

•  If  the  program  is  enforcement-based:  descriptk>n  or  demonstration  of  commitment  from  tt>e  State  Patrol/Police  (if 
any),  and  local  law  enforcement  agencies  that  serve  the  majority  of  the  State's  population. 

•  If  the  program  is  non-enforcement  based:  description  or  demonstration  of  commitment  from  communities  serving  ttie 
majority  of  the  State's  populatkin 

e.  Personnel:  Description  of  management  and  staffing  adequate  to  implement  the  program  whk^h  Includes  Strategies  to 
Increase  Seat  Belt  Use,  Media,  Budget  and  Evaluatk>n. 

f.  Publk:  lnfonnatk>n  and  Educatkin  Strategy:  Description  of  tf>e  State's  plan  for  a  statewkle  publk:  informatktn  and  edu- 
cation strategy  to  focus  publk:  attention  on  the  proposed  effort. 

Bask:  Evaluation  Elements: 

a.  Measurement:  Descriptkxi  of  how,  where  and  when  statewide  publk:  awareness  of  tfte  program  and  statewkle  seat 
belt  usage  will  be  measured  (must  be  at  least  once  during  the  project  period). 

Budget: 

a.  Strategies  to  Increase  Belt  Use:  Estimate  of  the  hjnds  devoted  to  the  proposed  strategy  (e.g.,  sub-grants  to  law  en- 
forcement, mini-grants,  consultants,  etc.). 

b.  Personnel:  Estimate  of  tfie  total  cost  for  personnel. 

c.  Publk:  lnformatk>n  and  Education:  Estimate  of  the  funds  to  be  devoted  to  media  and  advertising  (eg  ,  publk:  rela- 
tions consultants,  campaigns,  paid  media,  materials,  incentives,  etc.). 

d.  Basic  Evaluation:  Estimate  of  the  cost  for  conducting  the  bask:  evaluatk>n  (minimum  of  one  measurement  of  public 
awareness). 

e.  Total:  Verifk:atk>n  that  budget  totals  amount  specified  In  Appendix  D. 


Optional  In-Depth  Evaluation  Application  Checklist 


In-Depth  Evaluatk>n  Elements: 
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Optional  In-Depth  Evaluation  Application  Checklist— Continued 


c. 
d. 
e. 
f. 

g 

h. 


a.  Measurement:  Description  of  how,  wtiere  and  when  statewide  public  awareness  of  the  program  and  statewide  seat  belt 
usage  will  be  measured  (must  be  at  least  three  times  during  the  project  period),  as  well  as  any  other  measures  that  will  be 
taken. 

b.  Management  and  Implementation:  Description  of  how  the  evaluation  effort  will  be  implemented,  managed  and  docu- 
mented. 

Budget  for  the  In-Depth  Evaluation: 

c.  Cost  of  obsen/ational  surveys. 

d.  Cost  of  telephone  surveys. 

e.  Cost  of  other  surveys  (if  applicable). 

f.  Cost  of  other  data  collection  activities  (if  applicable). 

g.  Cost  of  data  analysis. 

h.  Other  In-Depth  Evaluation  Cost  Elements. 


[FR  Doc.  01-13790  Filed  5-31-01;  8:45  am] 
nUJNG  CODE  491 0-S9-l> 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  for  OMB  review;  comment 
request 

May  25.  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Ck>pies  of  the 
subniission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  2,  2001  to  be 
assured  of  consideration. 

U.S.  CUSTOMS  SERVICE  (CUS) 

OMB  Number:  1515-0155. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Approval  of  Conmiercial 
Gangers  and  Accreditation  of 
Conunercial  Laboratories. 

Description:  The  accreditation  of 
commercial  testing  laboratories; 
approval  of  commercial  gaugers  are 
used  by  individuals  or  businesses 
desiring  Customs  approval  to  measure 
bulk  products  or  analyze  importations 
may  apply  to  Customs  by  letter.  This 
recognition  is  required  of  businesses 
wishing  to  perform  such  work  on 
imported  merchandise. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Reporting  Burden: 
250  hours. 

Clearance  Officer:  J.  Edgar  Nichols  (202) 
927-1426  or  Tracey  Deiming  (202) 
927-1429,  U.S.  Customs  Service. 
Information  Services  Branch,  Ronald 
Reagan  Building  1300  Pennsylvania 
Avenue.  NW.,  Room  3.2.C, 
Washington,  DC  20229 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of 
Management  and  Budget,  Room 
10202,  New  Executive  Office 
Building,  Washington.  DC  20503 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  01-13722  Filed  5-31-01;  8:45  am) 

BILUNQCOOE  MIIMB-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMCco  and 
Firearms 

[Docket  No.  918;  ATF  O  1130.21] 

Delegation  Order— Delegation  of  the 
Director's  Authorities  In  27  CFR  Part 
13,  Labeling  Proceedings 

To:  All  Bureau  Supervisors 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  to 
subordinate  ATF  officers. 

2.  Background.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
the  procedm^e  and  practice  in 
connection  with  the  issuance,  denial, 
and  revocation  of  certificates  of  label 
approval,  certificates  of  exemption  ft-om 
label  approval,  and  distinctive  liquor 
bottle  approvals.  We  have  determined 
that  certain  of  these  authorities  should, 
in  the  interest  of  efficiency,  be  delegated 
to  a  lower  organizational  level. 

3.  Delegations.  Under  the  authority 
vested  in  the  Director,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-01 
(formerly  221),  dated  June  6,  1972,  and 
by  26  CFR  301.7701-9,  this  ATF  Order 
delegates  certain  authorities  to  take  final 


action  prescribed  in  27  CFR  Part  13  to 
subordinate  officers.  Also,  this  ATF 
Order  prescribes  the  subordinate  ATF 
officer's  with  whom  appeals  and  other 
docimients  required  by  27  CFR  Part  13, 
which  are  not  ATF  forms,  are  filed.  The 
attached  table  identifies  the  regulatory 
sections,  docuinents  and  authorized 
ATF  officers.  The  authorities  in  the 
table  may  not  be  redelegated.  An  ATF 
organization  chart  showing  the 
directorates  involved  in  this  delegation 
order  has  been  attached. 

4.  Questions.  Any  questions 
concerning  this  order  should  be  directed 
to  the  Regulations  Division  at  202-927- 
8210. 

Bradley  A.  Buckles, 

Director. 

Table  of  Authorities,  DocuME^f^s 
To  Be  Filed,  and  Authorized  Of- 
ficials 


Regulatory  section 


Section  13.11  (Defini- 
tion of  Liquor  bot- 
tle). 

§  13.20(a)  

§  13.21(b)  

§13.23 

§13.25 

§13.26(a)&(b)  

§13.27 

§13.41  

§13.42 

§13.43 

§13.44 

§13.45 

§13.52 

§13.53 

§13.54 

§  13.61(b)  


Officer(s)  authorized 
to  act  or  receive  doc- 
ument. 


Specialist,  Alcohol 
Labeling  and  For- 
mulation Division 
(ALFD). 

Chief.  ALFD. 

Specialist.  ALFD. 

Specialist,  ALFD. 

Specialist  or  Assistant 
to  Vt\e  Division 
Chief,  ALFD. 

Assistant  to  the  Divi- 
sion Chief,  ALFD. 

Chief,  ALFD. 

Chief,  ALFD. 

Assistant  to  the  Divi- 
sion Chief,  ALFD. 

Chief,  ALFD. 

Assistant  Director  (Al- 
cohol and  To- 
t>acco). 

Assistant  Director  (Al- 
cohol and  To- 
bacco). 

Assistant  to  the  Divi- 
sion Chief,  ALFD. 

Chief,  ALFD. 

Chief,  ALFD. 

Chief.  ALFD. 
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Regulatory  section 


§13.62 


Officer(s)  authorized 

to  act  or  receive  doc-        Regulatory  section 
ument. 


Assistant  to  the  Divi-       §^  3.72(b) 
sion  Chief.  ALFD.. 


Officer(s)  authorized 
to  act  or  receive  doc- 
ument. 


Assistant  Director  (Al- 
cotiol  and  Tobacco) 


ATF  Organization 


Director 

Assistant  Director 
(Alcohol  and  Tobacco) 

Chief,  Alcohol   Labeling  and 
Formulation  Division 

Assistant  to  the 
Division   Chief 

Specialist 

This  IS  not  a  complete  organizational  chan  of  ATF 


(FR  Doc.  01-13820  Filed  5-31-01;  8:45  am] 

MLUNG  COOE  4810  31  C 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

PNTL-45-86] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  ReductionAct  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation.  INTL-^5-86  (TD  8125). 
Foreign  Management  and  Foreign 
Economic  Processes  Requirements  of  a 
Foreign  Sales  Corporation  (§  1.924). 

DATES:  Written  comments  should  be 
received  on  or  before  July  31,  2001  to  be 
assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  addition^  information  or 


copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins.  (202)  622- 
6665,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Foreign  Management  and 
Foreign  Economic  Processes 
Requirements  of  a  Foreign  Sales 
Corporation. 

OKW  Number:  1545-0904. 

Regulation  Project  Number:  INTL-45- 
86. 

Abstract:  This  regulation  provides 
rules  for  complying  with  foreign 
management  and  foreign  economic 
process  requirements  to  enable  foreign 
sales  corporations  to  produce  foreign 
trading  gross  receipts  and  qualify  for 
reduced  tax  rates.  Section  1.924(d)- 
1(b)(2)  of  the  regulation  requires  that 
records  must  be  kept  to  verify  that  the 
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necessary  activities  were  performed 
outside  the  United  States. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
11.001. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  22,001. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  21,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Cleamifce  Officer. 

(FR  Doc.  01-13804  Filed  5-31-01;  8:45  am] 

MLUNO  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenua  Service 

[PS-78-91;  PS-50-92;and  REQ-1 14664-97] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  regulations,  PS-78-91  (TD  8430), 
Procedure  for  Monitoring  Compliance 
With  Low-Income  Housing  Credit 
Requirements;  PS-50-92  (TD  8521), 
Rules  To  Carry  Out  the  Purposes  of 
Section  42  and  for  Correcting 
Administrative  Errors  and  Omissions; 
and  REG-1 14664-97  (TD  8859), 
Compliance  Monitoring  and 
Miscellaneous  Issues  Relating  to  the 
Low-Income  Housing  Credit  (§§  1.42-5, 
1.42-13,  and  1.42-17). 

DATES:  Written  comments  should  be 
received  on  or  before  July  31,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  shoiUd  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  ^W., 
Washington,  DC  20224. 
SUPPl£MENTARY  INFORMATION: 

Title:  PS-78-91,  Procedure  for 
Monitoring  Compliance  With  Low- 
Income  Housing  Credit  Requirements; 
PS-50-92,  Rules  To  Carry  Out  the 
Purposes  of  Section  42  and  for 
Correcting  Administrative  Errors  and 
Omissions;  and  REG-1 14664-97, 
Compliance  Monitoring  and 
Miscellaneous  Issues  Relating  to  the 
Low-Income  Housing  Credit. 

OMB  Number:  1545-1357.  Regulation 
Project  Numbers:  PS-78-91;  PS-50-92; 
and  REG-1 14664-97. 

Abstract:  PS-78-91  This  regulation 
requires  state  allocation  plans  to 
provide  a  procedure  for  state  and  local 


housing  credit  agencies  to  monitor  for 
compliance  with  the  requirements  of 
Code  section  42  and  report  any 
noncompliance  to  the  IRS.  PS-5a-92 
This  regidation  concerns  the  Secretary 
of  the  Treasury's  authority  to  provide 
guidance  imder  Code  section  42  and 
allows  state  and  local  housing  credit 
agencies  to  correct  administrative  errors 
and  omissions  made  in  connection  with 
allocations  of  low-income  housing 
credit  dollar  amounts  and 
recordkeeping  within  a  reasonable 
period  after  their  discovery.  REG- 
1 1 4664-97  This  regulation  amends  the 
procediues  for  state  and  local  housing 
credit  agencies'  compliance  monitoring 
and  the  rules  for  state  and  local  housing 
credit  agencies'  correction  of 
administrative  errors  or  omissiotis. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individual  or 
households,  not-for-profit  institutions, 
and  state,  local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
22,055. 

Estimated  Time  Per  Respondent:  4 
hours,  45  minutes. 

Estimated  Total  Annual  Burden 
Hours:  104,899. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
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other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  25,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  01-13805  Filed  5-31-01;  8:45  am) 

BtLUNQ  COOE  4»30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8825 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8825,  Rental  Real  Estate  Income  and 
Expenses  of  a  Partnership  or  an  S 
Corporation. 

DATES:  Written  comments  should  be 
received  on  or  before  July  31,  2001  to  be 
assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Rental  Real  Estate  Income  and 
Expenses  of  a  Partnership  or  an  S 
Corporation.  .  . 

ONfB  Number:  1545-1186. 

Form  Number:  8825. 

Abstract:  Partnerships  and  S 
corporations  file  Form  8825  with  either 
Form  1065  or  Form  1120S  to  report 
income  and  deductible  expenses  from 
rental  real  estate  activities,  including 
net  income  or  loss  from  rental  real  estate 
activities  that  flow  through  from 
partnerships,  estates,  or  trusts.  The  IRS 
uses  the  information  on  the  form  to 


verify  that  partnerships  and  S 
corporations  have  correctly  reported 
their  income  and  expenses  from  rental 
real  estate  property. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
705,000. 

Estimated  Time  Per  Respondent:  8 
hours,  55  minutes. 

Estimated  Total  Aimual  Burden 
Hours:  6,288,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  25,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-13806  Filed  5-31-01;  8:45  am] 

BILLING  COOE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS  (VA) 

VA  Claims  Processing  Task  Force; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Public  Law  92- 
463  that  a  meeting  of  the  VA  Claims 
Processing  Task  Force  will  take  place  on 
Tuesday,  June  5,  2001;  Wednesday,  Jime 
6,  2001;  Wednesday,  June  20,  2001  and 
Thursday,  June  21,  2001.  The  meetings 
will  be  held  at  VA  Centra]  Office.  810 
Vermont  Avenue,  NW.,  Washington, 
DC.  The  room  location  for  the  meetings 
will  be  clearly  posted  in  the  lobby 
entrance,  and  the  room  location  will 
also  be  available  at  the  Security  Desk. 

The  purpose  of  the  Task  Force  is  to 
provide  findings  and  recommendations 
to  the  Secretary  on  ways  to  reduce 
processing  times  and  shrink  the 
disability  claims  backlog  without 
compromising  either  the  accuracy  of 
decisions  or  service  to  veterans. 

The  Task  Force  meetings  of  June  5, 
2001.  and  Jime  20,  2001,  will  convene 
at  1  p.m.  and  adjourn  at  4:30  p.m.  Both 
of  these  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  10(d)  of 
Public  Law  92-463,  as  amended  by 
sections  5(c)  of  Public  Law  94-409,  and 
5  U.S.C.  552b(c)(6).  During  the  closed 
meeting,  the  Task  Force  members  will 
examine  medical  records  and  claim 
folders  of  veterans,  and  any  disclosure 
would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

The  June  6,  2001,  and  June  21,  2001. 
meetings  will  convene  at  9  a.m.  and 
adjourn  at  4  p.m.  The  agenda  for  these 
meetings  will  include  briefings  and 
discussions  on  ways  to  improve  VA's 
ability  to  process  veterans'  claims  for 
disability  compensation  and  pension. 
These  meetings  are  open  to  the  general 
public.  Mr.  John  O'Hara,  Designated 
Federal  Official  for  the  VA  Claims 
Processing  Task  Force,  can  be  reached  at 
(202) 273-5130. 

For  interested  parties  who  wish  to 
submit  written  comment, 
correspondence  should  be  sent  to  Mr. 
John  O'Hara.  Executive  Director,  VA 
Claims  Processing  Task  Force,  c/o  VA 
Office  of  Policy  and  Planning  (008B), 
810  Vermont  Avenue,  NW.. 
Washington.  DC  20420. 

Dated:  May  22,  2001. 
By  Direction  of  the  Secretary. 
Ventris  C  Gibson, 
Committee  Management  Officer. 
[FR  Doc.  01-13759  Filed  5-31-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^U331 ;  File  No.  SR-ISE- 
2001-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttte  Intematlonal 
Securities  Exctiange  LLC  to  Trade 
Standardized  Equity  Options  on  Trust 
issued  Receipts 

May  21,  2001. 

Correction 

In  notice  document  01-13325 
beginning  on  page  29193  in  the  issue  of 
Tuesday,  May  29,  2001,  the  docket  line 
is  corrected  to  read  as  set  forth  above. 

[FR  Doc.  Cl-13325  Filed  5-31-01;  8:45  am) 

BIUJNG  CODE  150S-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121 

Flight  Crewmemiser  Flight  Time 
Limitations  and  Rest  Requirements; 
Correction 

Correction 

In  rule  document  01-12932  appearing 
on  page  28369  in  the  issue  of 
Wednesday,  May  23,  2001,  make  the 
following  correction: 

§14.121     [Corrected] 

On  page  28369,  in  the  third  column, 
imder  the  heading  Correction,  in  the 
second  paragraph,  in  the  6th  line,  "1, 
2001  "  should  read  "  17,  2001". 

[FR  Doc.  Cl-12932  Filed  5-31-01;  8:45  am] 

BILLING  CODE  150&-O1-O 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8812 

Correction 

In  notice  document  01-12741 
beginning  on  page  28034  in  the  issue  of 


Monday,  May  21,  2001,  make  the 
following  correction: 

On  page  28034,  in  the  second  column, 
in  the  DATES  section,  in  the  second 
line,  "July  2,  2001"  should  read  "July 
20,  2001". 

(FR  Doc.  Cl-12741  Filed  5-31-01;  8:45  am] 
BILLING  CODE  1S06-01-D 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Part  450 
RIN  1505-AA82 

Government  Securities  Act 
Regulations;  Definition  of  Government 
Securities 

Correction 

In  rule  document  01-13138  beginning 
on  page  28654  in  the  issue  of  Thursday, 
May  24,  2001,  make  the  following 
correction: 

§450.2    [Corrected] 

On  page  28655,  the  table  should  read 
as  follows: 


If.  .  . 

Then .  .  . 

(1)(i)  A  depository  institution  is  a  govemment  securities  broker  or  deal- 
er as  defined  in  sections  3(a)(43)  and  3(a)(44)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  78c(a)(43H44)). 

"Govemnrient  securities"  means  those  obligations  described  in  sub- 
paragraphs (A),  (B),  (C),  or  (E)  of  section  3(a)(42)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c(a)(42)(AHC),  (E)) 

(ii)  A  depository  instttution  is  exempt  urxJer  Part  401  of  this  chapter 
from  the  requirements  of  Subchapter  A. 

"Govemment  securities"  means  those  obligations  described  in  sub- 
paragraphs (A),  (B),  (C),  or  (E)  of  section  3(a)(42)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c(a)(42)(AHC),  (E)) 

(2)  A  depository  institution  is  not  a  govemment  securities  broker  or 
dealer  as  defined  in  sections  3(a)(43)  and  3(a)(44)  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78c(a)(43H44)). 

"Govemment  securities"  means  those  obligations  described  in  sub- 
paragraphs (A),  (B),  or  (C)  of  section  3(a)(42)  of  the  Securities  Ex- 
change Act  of  1934  (15  U.S.C.  78c(a)(42)(A)-(C)) 

[FR  Doc.  Cl-13138  Filed  5-31-01;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart8 

[Dockat  No.  01-11] 
RIN  1557-AB96 

Assessment  of  F 


AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

action:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  making  two 
changes  to  our  assessment  rule.  First, 
we  are  changing  the  way  we  assess 
"independent  credit  card  banks."  A 
national  bank  is  considered 
independent  for  purposes  of  this  final 
nile  if  it  engages  primarily  in  credit  card 
operations  and  is  not  affiliated  with  a 
full-service  national  bank.  Under  the 
revised  assessment  struct\u«,  all  credit 
card  banks  will  continue  to  be  assessed 
based  on  balance  sheet  assets. 
Independent  credit  card  banks  will  pay 
an  additional  assessment  component 
based  on  off-balance  sheet  credit 
receivables  that  are  attributable  to  credit 
card  accounts  owned  by  the  banks.  This 
additional  assessment  will  result  in 
payment  by  these  banks  of  a  more 
appropriate  share  of  the  OCC's  expenses 
than  under  the  cxirrent  on-balance  sheet 
assessment  structure. 

We  also  are  raising  the  surcharge  for 
all  institutions  with  composite  ratings  of 
3,  4,  or  5  under  the  Uniform  Financial 
Institutions  Rating  System  (UFIRS)  (also 
referred  to  as  the  CAMELS  rating,  which 
rates  capital,  assets,  management, 
earnings,  liquidity,  and  sensitivity  to 
market  risk)  and  for  Federal  branches 
and  agencies  of  foreign  banks  that 
receive  a  composite  rating  of  3,  4,  or  5 
under  the  ROCA  rating  system.  This 
amendment  will  enable  us  to  allocate 
more  equitably  the  expenses  the  OCC 
incurs  in  supervising  institutions  that 
are  experiencing  significant  problems. 
The  surcharge  vdll  apply  to  the  asset- 
based  assessment  as  well  as  the 
independent  credit  card  bank  and 
independent  trust  bank  assessments. 

EFFECTIVE  DATE:  July  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mitchell  E.  Plave,  Counsel,  Legislative 
and  Regulatory  Activities  Division, 
(202)  874-5090;  or  Daniel  L.  Pearson, 
National  Bank  Examiner,  Credit  Risk, 
(202)  874-5170. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  OCC  charters,  regulates,  and 
supervises  approximately  2,200  national 
banks  and  58  Federal  branches  and 
agencies  of  foreign  banks  in  the  United 
States,  accounting  for  nearly  60  percent 
of  the  nation's  banking  assets.  Our 
mission  is  to  ensure  a  safe,  sound,  and 
competitive  national  banking  system 
that  supports  the  citizens,  conmnmities, 
and  economy  of  the  United  States. 

The  OCC  funds  the  activities  it 
undertakes  to  carry  out  this  mission 
through  assessments  on  institutions 
regulated  by  the  OCC.  The  National 
Bank  Act  authorizes  the  OCC  to  collect 
assessments,  fees,  or  other  charges  as 
necessary  or  appropriate  to  cany  out  the 
responsibilities  of  the  Office.  12  U.S.C. 
482  (Supp.  1999).  The  statute  requires 
that  our  charges  be  set  to  meet  the 
Comptroller's  expenses  in  carrying  out 
authorized  activities.  Id.  The  CXDC, 
under  12  CFR  part  8,  currently  assesses 
national  banks  and  Federal  branches 
and  agencies  according  to  a  formula 
based  on  factors  such  as  a  bank's  size 
and  condition  and  whether  it  is  the 
"lead"  bank  or  "non-lead"  bank  among 
national  banks  in  a  holding  company.' 
The  OCC  also  imposes  an  additional 
assessment  on  independent  trust  banks 
based  on  the  amount  of  trust  assets 
under  management.^ 

Independent  credit  card  banks.  The 
OCC's  current  assessment  regulations  do 
not  distinguish  independent  credit  card 
banks  from  other  national  banks.  As  a 
result,  independent  credit  card  banks 
pay  assessments  according  to  the  same 
formula  that  applies  to  full-service 
national  banks.  That  formula  is 
comprised  of  a  fixed  component  based 
solely  on  a  bank's  asset  size  plus  a 
variable  component  derived  by 
multiplying  asset  amounts  in  excess  of 
certain  thresholds  by  a  series  of 
declining  marginal  rates.  ^  The 


'  A  "lead  bank"  is  the  largest  national  bank 
controlled  by  a  company,  based  on  a  comparison  of 
the  total  assets  held  by  each  national  bank 
controlled  by  that  company  as  reported  in  each 
bank's  most  recent  Consolidated  Report  of 
Condition  (Including  Domestic  and  Foreign 
Subsidiaries)  (Call  Report).  12  CFR  8.2(a)(6)(ii)(A). 

2  65  FR  75859  (December  5.  2000).  to  be  codified 
at  12  CFR  8.6(c).  An  "independent  trust  bank"  for 
purposes  of  §  8.6  is  a  national  bank  that  (a)  has  trust 
powers,  (b)  does  not  primarily  offer  full-service 
banking,  and  (c)  is  not  affiliated  with  a  full-service 
national  bank.  A  bank  will  be  considered  as  not 
primarily  offering  full-service  banking  if  it  derives 
more  than  50  percent  of  its  interest  and  non-interest 
income  from  credit  card  operations  or  trust 
activities,  or  the  terms  of  the  bank's  charter  restrict 
its  ability  to  engage  in  a  full  range  of  permissible 
banking  activities. 

^ The  assessment  formula  is  set  out  at  12  CFR  6.2. 
The  elements  of  the  formula,  including  the  marginal 
rates,  may  change  from  year  to  year  and  are 


assessment  amount  that  results  from 
this  computation  may  then  be  adjusted 
based  on  a  bank's  condition  and  on 
whether  it  is  a  "lead  bank"  or  a  "non- 
lead  bank."  The  amoimt  of  assets  on  a 
bank's  balance  sheet  is,  however,  the 
most  significant  component  of  the 
current  assessment  computation. 

The  magnitude  and  complexity  of  the 
business  of  independent  credit  card 
banks  is  not  fully  reflected  by  the 
volumeof  assets  reported  on  those 
banks'  balance  sheets  as  of  a  particidar 
date.  For  example,  in  order  to  comply 
with  restrictions  governing  affiliate 
transactions,  most  private  label  credit 
card  banks  sell  their  receivables  within 
twenty-four  hours  of  their  production. 
Other  independent  credit  card  banks 
regularly  securitize  substantial  amounts 
of  their  receivables.  A  credit  card  bank's 
balance  sheet,  therefore,  is  not,  by  itself, 
generally  a  meaningful  measure  of  the 
resources  the  OCC  must  expend  to 
supervise  this  type  of  bank,  nor  is  it  a 
fair  measure  of  the  value  of  the  national 
bank  charter  to  the  enterprise.  As  a 
result,  the  assessments  the  OCC 
currently  applies  to  these  banks  do  not 
represent  the  banks'  fair  share  of  the 
OCC's  overall  expenses. 

Institutions  with  composite  ratings  of 
3,  4,  or  5.  The  OCC  adds  a  surcharge  to 
the  asset-based  assessment  for  national 
banks  and  Federal  branches  and 
agencies  that  have  composite  UFIRS  or 
ROCA*  ratings,  as  appropriate,  of  3,  4, 
or  5.  This  surcharge  reflects  the  greater 
supervisory  resources  demanded  by  the 
circumstances  of  these  lower-rated 
institutions.  The  OCC's  experience  since 
1997,  when  we  introduced  the 
surcharge,^  has  shown  that  the  current 
surcharge  for  these  institutions  does  not 
adequately  compensate  the  OCC  for  the 
additional  demands  on  its  resources 
given  the  substantial  level  of 
supervision  warranted. 

On  April  4,  2001,  we  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  (66  FR  17821)  to 
amend  the  OCC's  assessment  regulation 
by  adding  a  new  assessment  component 
to  the  existing  balance  sheet 
assessments  for  independent  credit  card 
banks.  The  proposal  also  increased  the 
surcharge  for  lower-rated  national 
banks.  For  the  reasons  discussed  below, 
the  OCC  is  adopting  the  rule  as 
proposed. 


announced  in  the  OCC's  annual  "Notice  of 
Comptroller  of  the  Currency  Fees"  (Notice  of  Fees). 
See  12  CFR  8.8. 

'*  The  ROCA  rating  system  rates  risk  management, 
operational  controls,  compliance,  and  asset  quality. 

5  See  62  FR  64135  (December  4,  1997);  12  CFR 
8.2(a)(7);  12  CFR  8.2(b)(5). 
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Proposed  Rule  and  Comments  Received 

Independent  credit  card  bank 
assessment.  We  proposed  to  amend  12 
CFR  8.2  by  adding  a  new  paragraph  (c) 
to  increase  assessments  on  independent 
credit  card  banks  by  adding  an  off- 
balance  sheet  "receivables  attributable" 
component  to  the  assessment  structure. 
For  purposes  of  the  proposal,  we 
defined  "independent  credit  card 
banks"  as  banks  that  primarily  engage  in 
credit  card  operations  and  are  not 
affiliated  with  a  full-service  national 
bank.^  Under  the  proposed  rule,  a  bank 
is  considered  "primarily  engaged  in 
credit  card  operations"  if  it  is  a  bank 
described  in  section  2(c)(2)(F)  of  the 
Bank  Holding  Company  Act  (a  so-called 
"CEBA  credit  card  bank"),^  or  if  the 
ratio  of  (a)  its  total  gross  receivables 
attributable  to  (b)  the  bank's  balance 
sheet  assets  exceeds  50%.  A  bank  is  a 
"full-service  national  bank"  for 
purposes  of  the  proposed  rule  if  more 
than  50%  of  its  interest  and  non-interest 
income  is  generated  by  activities  other 
than  credit  card  operations  or  trust 
activities  and  the  bank's  charter  permits 
it  to  conduct  all  authorized  banking 
activities.**  The  proposal  used  the  same 
test  for  affiliation  (i.e.,  the  definition  of 
"affiliate"  appearing  in  the  Federal 
Reserve  Act  at  12  U.S.C.  221a(b))  that 
we  used  in  the  OCC's  recentiy  adopted 
rule  affecting  independent  trust  banks. 

The  proposal  denned  "receivables 
attributable"  as  the  total  amount  of 
outstanding  balances  due  on  credit  card 
accounts  owned  by  an  independent 
credit  card  bank  (the  receivables 
attributable  to  those  accounts)  on  the 
last  day  of  the  assessment  period.  We 
described  receivables  attributable  as  the 
measure  of  the  volume  of  a  credit  card 
bank's  business.  Given  that  some  credit 
card  banks  retain  receivables  on  balance 
sheet,  the  proposal  allowed  the  banks  to 
deduct  on-book  receivables  from  total 
gross  receivables  attributable  to 
determine  "receivables  attributable." 
This  provision  avoids  assessing  the 
same  asset  twice.  Under  the  proposal, 
independent  credit  card  banks  would 
report  receivables  attributable  data  to 
the  OCC  on  a  semiannual  basis. 

The  proposed  rule  provided  that  an 
independent  credit  card  bank's 
assessment  would  be  determined  by 


*  See  Charters.  Corporate  Manual  at  21-22  (1998) 
(describing  credit  carid  banks). 

'See  12  U.S.C.  1841(c)(2)(F)  (excluding  from  the 
definition  of  the  term  "bank"  in  the  Bank  Holding 
Company  Act  (BHCA)  an  institution  that  engages 
only  in  credit  card  operations  and  satisfies  certain 
other  conditions).  This  provision  was  added  to  the 
BHCA  by  the  Competitive  Equality  Banking  Act  of 
1987. 

"This  definition  also  applies  for  purposes  of  the 
independent  trust  bank  rule.  See  supra,  note  2. 


adding  to  its  book  asset-based 
assessment  an  additional  amount 
determined  by  its  level  of  receivables 
attributable.  We  noted  that  the  dollar 
amount  of  the  additional  assessment 
would  be  published  each  year  in  the 
Notice  of  Fees, 8  and  that  the  amounts  of 
the  additional  assessment  would  be 
adjusted  to  reflect  changes  in  the  OCC's 
expenses. 

We  received  comments  on  the 
proposal  from  eight  independent  credit 
card  banks  and  tvvo  banking  trade 
associations.  Three  of  the  commenters 
acknowledged  that  balance  sheet  asset 
assessments  do  not  capture  an 
independent  credit  card  bank's 
business,  but  suggested  that  relative  risk 
to  the  deposit  insurance  fund,  rather 
than  receivables  attributable,  would  be 
a  better  measure  for  additional 
assessments.  They  said  that  the  off- 
balance  sheet  and  limited  purpose 
natiu-e  of  credit  card  banking  reduce  risk 
to  the  national  banking  system,  as  well 
as  the  OCC's  supervisory 
responsibilities.  The  commenters  also 
argued  that  the  assessments  should  be 
based  on  the  quality  of  bank 
management  and  reflect  a  bank's 
composite  UFIRS  rating. 

One  of  the  banking  trade  associations 
commented  that  it  believed  a  special 
assessment  for  independent  credit  card 
banks  might  be  appropriate  to  defray 
supervisory  costs  if  demands  on  agency 
resources  and  the  risk  profiles  of  the 
banks  supported  an  additional 
assessment.  This  commenter  suggested 
that  a  special  assessment  should  be  tied 
to  whether  receivables  are  seciu-itized. 

The  tenor  of  these  comments  is  that 
the  OCC's  assessments  should  be  tied  to 
all  independent  credit  card  banks'  level 
of  risk.  In  view  of  the  purpose  of 
assessments,  as  set  forth  in  12  U.S.C. 
482,  however,  the  risk-based  approach 
suggested  by  the  commenters  is  too 
narrow.  Rather,  our  assessments  should 
reflect  the  resources  the  OCC  dedicates 
to  supervision  of  national  banks  (which 
is,  in  itself,  an  indirect  measure  of  risk) 
and  the  value  of  the  national  charter  to 
these  banks.  While  independent  credit 
card  banks  do  not  engage  in  the  full 
range  of  banking  activities,  they 
nonetheless  require  substantial 
supervision.  The  OCC  examines  credit 
card  banks  in  the  areas  of  credit  risk 
management,  which  includes 
underwriting,  account  management, 
collections,  and  fraud  controls; 
securitizations;  marketing  practices; 
credit  scoring  models;  daily  setUement 
practices  for  VISA,  MasterCard,  and 
retailer  stores;  affiliate  transactions; 
internal  audits;  vendor  management;    - 


a  12  CFR  8.8(b). 


compliance  operations  concerning 
credit  card  disclosure  (fees,  rates,  and 
terms)  and  fair  lending;  and  information 
technology.  We  also  examine  the 
relationship  between  the  credit  card 
bank  and  the  banks'  affiliates  and  parent 
companies.  Thus,  although  some  types 
of  independent  credit  card  banks  may 
not  represent  the  same  level  of  direct 
risk  to  the  Federal  Deposit  Insurance 
Corporation  insurance  fund  as  banks 
that  hold  a  significant  amount  of 
insxu^d  deposits,  the  current  level  of 
assessments  for  this  population  of  banks 
does  not  correlate  with  the  resources  we 
devote  to  evaluating  the  various  types  of 
risks  they  present. 

In  general,  the  need  for  sophisticated 
regulation  and  supervision  in  the  credit 
card  industry  is  increasing.  With  the 
increase  in  information  tefchnology. 
Internet  banking,  and  outsourcing  of 
services,  the  OCC  is  spending  more  time 
in  the  banks  reviewing  transaction  risk, 
data  seciuity,  vendor  management,  and 
customer  privacy  issues.  The  volume  of 
credit  card  transactions  that  flow 
through  the  national  banking  system  on 
a  daily  basis  is  significant.  The  volume 
of  credit  card  direct  mail  solicitations, 
telephone  solicitations,  retail  store 
promotions,  and  Internet  advertisements 
continues  to  increase,  as  do  consumer 
disclosures,  add-on  insurance-related 
products,  third-party  marketing 
vendors,  and  consiuner  complaints  and 
litigation.  The  variation  of  credit  card 
products,  fees,  interest  rates,  and 
disclosures  is  substantial.  The  consumer 
population  expects  regulators  to  oversee 
these  activities,  as  is  evidenced  by  the 
fact  that  consumer  inquiries  concerning 
credit  card  banks  represent  the  highest 
volume  of  inquiries  received  by  the 
OCC's  Customer  Assistance  Group.  The 
OCC  has  increased  the  levels  of  its 
oversight  to  match  the  level  of 
compliance  and  reputation  risk  in  this 
group  of  banks. 

Several  of  the  commenters  questioned 
why  the  proposal  focused  on 
independent  credit  card  banks  rather 
than  the  whole  universe  of  credit  card 
banks.  Where  a  full-service  national 
bank  elects  to  conduct  its  credit  card 
business  through  a  separately  chartered 
entity,  rather  than  in  the  bank  itself,  it 
has  essentially  made  a  decision  about 
the  organizational  format  that  best  suits 
its  needs.  As  we  stated  in  the  proposal, 
where  such  a  corporate  format  has  been 
chosen,  it  is  our  experience  that  the 
aggregate  assessments  received  from  the 
national  bank  and  its  credit  card  affiliate 
generally  are  sufficient  to  pay  the 
institution's  fair  share  of  the  OCC's 
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overall  expenses.^"  Where  the  credit 
card  bank  is  not  affiliated  with  a  fuU- 
service  national  bank,  however,  it 
typically  represents  a  choice  by  a  non- 
bank  or  state-chartered  affiliate  to  use 
the  national  bank  charter  for  the  distinct 
benefits  it  affords  for  the  operation  of  a 
credit  card  business  under 
circumstances  where  the  affiliate  is  not 
sharing  equitably  in  defraying  the  OCC's 
costs  of  operation. 

Moreover,  where  a  credit  card  bank  is 
affiliated  with  a  full-service  national 
bank,  the  OCC  achieves  efficiencies 
from  the  coordinated  supervision  of  the 
affiliated  banks  that  are  not  present  in 
the  supervision  of  independent  credit 
card  banks.  Our  cost  of  supervision, 
therefore,  is  not  only  that  of  on-site 
examination,  but  includes  other 
supervisory  costs,  such  as  handling 
consimier  complaints  concerning  these 
institutions. 

In  the  proposal,  we  invited  comment 
on  whether  we  should  use  "transaction 
flow"  instead  of  receivables  attributable 
to  measure  an  independent  credit  card 
bank's  business.  "Transaction  flow"  is 
the  total  net  amounts  charged  to  cards 
issued  by  the  bank  during  each  semi- 
annual assessment  period.  Three 
commenters  addressed  the  transaction 
flow  alternative.  The  first,  an 
independent  credit  card  bank,  foimd 
this  alternate  unacceptable  because  it 
woiild  penalize  rewards-based  tredit 
cards  that  have  significantly  higher 
transactions  per  account  than  non- 
reward  cards.  The  commenter  added 
that  the  value  of  the  charter  and  the 
costs  to  supervise  are  more  closely 
aligned  with  average  balances  than 
transaction  volume. 

The  second  and  third  commenters, 
banking  trade  associations,  strongly 
endorsed  the  receivables  attributable 
methodology  rather  than  transaction 
flow.  One  trade  association  focused  on 
the  availability  of  data  and  stated  that, 
while  receivables  attributable  data  are 
readily  available,  transaction  flow  is 
not.  The  commenter  also  inquired  about 
the  possibility  of  gathering  receivables 
attributable  data  from  the  information 
reported  in  the  Consolidated  Report  of 
Condition  (Including  Domestic  and 
Foreign  Subsidiaries)  (Call  Report).  In 
response  to  this  point,  we  note  that  the 
OCC  can  extract  receivables  attributable 
information  from  only  a  portion  of  the 
relevant  independent  credit  card  bank 
population;  therefore,  the  suggestion  is 
not  feasible.  The  other  trade  association 
endorsed  receivables  attributable  over 
transaction  flow,  suggesting  that 
seasonal  changes  in  transaction  volume 
could  skew  the  assessment. 


■oee  FR  17821.  17822  (April  4.  2001). 


For  these  reasons,  the  final  rule 
adopts  the  receivables-attributable 
methodology  for  independent  credit 
card  banks  as  proposed.  We  note  that 
this  methodology  will  resiUt  in  no 
additional  assessment  for  an 
independent  credit  card  bank  that  keeps 
all  of  its  receivables  on  its  balance  sheet. 
In  such  a  situation,  the  asset-based 
component  of  the  assessment  rule  will 
produce  the  assessment  measure  for  the 
institution. 

In  the  proposal,  we  stated  that  the 
initial  semiannual  charge  to  be  paid  in 
Jvdy,  2001,  would  be  in  the  range  of  the 
following:" 


If  the  bank's  total  off-balance 

sheet  receivat>les  attributable 

are 

The  addi- 
tional semi- 
annual as- 

Over 

Column  A 
MiHion 

But  not  over 

Column  B 
Million 

sessment  is: 
Column  C 

$0 

100 

1000 

5000 

$100 
1000 
5000 

$40,000 
60,000 
80,000 

100.000 

We  intend  to  charge  these  amounts 
beginning  with  the  July.  2001. 
semiannual  assessment  period. 
Adjustments  to  these  amoimts  thereafter 
may  be  made  in  our  Notice  of  Fees. 

Assessment  surcharge  for  institutions 
with  composite  UFIRS  or  ROCA  ratings 
of  3,  4,  or  5.  As  we  stated  in  the 
proposal.  OCC  data  show  that  there  is  a 
significant  increase  in  the  supervisory 
demands  on  the  OCC  once  a  bank's  or 
Federal  branch's  or  agency's  composite 
UFIRS  or  ROCA  rating  moves  from  1  or 
2  to  3,  4,  or  5.  Since  introducing  the 
surcharge  in  1997,  we  have  found  that 
the  demands  placed  on  the  OCC  by 
these  lower-rated  institutions  is  greater 
than  was  anticipated  in  1997.  Not  only 
have  the  demands  on  supervisory 
resources  increased  for  institutions  with 
a  3  rating,  we  have  found  they  are  even 
greater  when  institutions  are  rated  4  or 
5.  Accordingly,  we  proposed  to  increase 
the  surcharge  for  all  lower-rated 
institutions. 

The  surcharge  we  proposed  would 
apply  to  all  components  of  an 
institution's  assessment,  not  only  the 
asset-based  assessment.  Thus,  for 
instance,  an  independent  credit  card 
bank  would  calciilate  its  asset-based 
component  and  receivables  attributable 
component,  add  those  two  together,  and 
multiply  the  sum  by  the  amoimt  of  the 
ratings-based  surcharge.  An 


"  See  66  FR  21045  (April  26,  2001)  (corrected 
version  of  the  chart). 


independent  trust  bank  would  follow 
the  same  method,  using  the  managed 
assets  component. ^2 

Under  the  proposal,  banks  with 
composite  UFIRS  or  ROCA  ratings  of  3 
would  be  assessed  a  surcharge  of  50%; 
banks  with  composite  ratings  of  4  or  5 
would  be  assessed  a  100%  surcharge.  By 
linking  assessments  with  the  condition 
of  the  banks,  the  elevated  supervisory 
cost  of  lower-rated  institutions  would  be 
borne  by  the  lower-rated  institutions, 
rather  than  by  the  national  banking 
system  as  a  whole."  This  proposed 
approach  would  enable  the  OCC's 
assessment  revenue  to  expand  or 
contract  in  a  way  that  responds  to  the 
changing  demands  on  the  OCC. 

We  received  three  comments  on  this 
proposed  increase  in  the  suj-charge  from 
banks  that  supported  charging  lower- 
rated  institutions  a  higher  assessment.  A 
banking  industry  trade  association  also 
commented,  noting  that  while  it 
supports  higher  assessments  for  lower- 
rated  institutions,  it  is  concerned  that 
the  proposed  surcharges  might  hasten 
the  demise  of  some  banks.  Our 
experience  using  the  surcharges  in  the 
current  rule  indicates  that  this  result  has 
not  occurred.  In  addition,  we  believe  it 
is  fairer  to  charge  the  higher  costs  of 
supervising  lower-rated  banks  to  those 
banks,  rather  than  to  all  national  banks. 
Lower-rated  banks  create  a  significantly 
greater  demand  for  the  allocation  of  the 
OCC's  supervisory  time  and  resources 
than  do  better  rated  banks  of 
comparable  size.  Well-run  banks  should 
not  have  to  bear  the  burden  of  these 
additional  costs.  Moreover,  the  prospect 
of  higher  assessments  should  add  an 
element  of  market  discipline  by 
providing  an  additional  incentive  for  a 
bank  to  maintain  a  higher  rating. 

The  trade  association  also  questioned 
whether  the  magnitude  of  the  proposed 
increase  was  warranted.  Our  analysis 
shows  that,  on  average,  OCC  workdays 
devoted  to  institutions  rated  3,  4,  or  5 
increase  by  a  percentage  that  exceeds 
the  percentage  increases  in  the  problem- 
bank  surcharge.  Accordingly,  we  believe 
it  is  appropriate  to  adopt  the  increase  in 
the  surcharge  for  lower-rated 
institutions  as  proposed. 

Regulatory  Flexibility  Act 

An  agency  must  prepare  a  Regulatory 
Flexibility  Analysis  if  a  rule  it  proposes 


"  See  12  CFR  8.6(c)  (assessments  on  independent 
trust  banlu). 

"The  regulation  permits  the  OCC  to  limit  the 
amount  of  the  surcharge.  We  currently  contemplate, 
for  ejcample,  that  lower-rated  full-service  national 
banks  would  pay  a  surcharge  only  on  the  first  $20 
billion  in  book  assets.  The  OCC  vtrill  publish  this 
limit  and  any  similar  limit  that  may  apply  to 
surcharges  on  lower-rated  independent  credit  card 
or  independent  trust  banks  in  the  Notice  of  Fees. 
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will  have  a  "significant  economic 
impact"  on  a  "substantial  number  of 
.small  entities."  5  U.S.C.  603,  605.  If, 
after  an  analysis  of  a  rule,  an  agency 
determines  that  the  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  provides  that  the 
head  of  the  agency  may  so  certify. 

The  OCC  has  reviewed  the  impact  this 
final  rule  will  have  on  small 
independent  credit  card  banks.  Based 
on  that  review,  the  OCC  certifies  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  will 
apply  to  a  small  number  of  national 
banks.  For  purposes  of  this  review,  the 
OCC  defines  "small  independent  credit 
card  banks"  to  be  those  banks  with  less 
than  $100  million  in  total  assets.'* 
Using  this  definition,  the  final  rule  will 
affect  only  nineteen  small  independent 
credit  card  banks,  representing  less  than 
1%  of  all  national  banks.  The  OCC  does 
not  believe  this  to  be  a  substantial 
number  of  small  entities. 

The  proposed  rule  contained  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  that  addressed  the  increase  in 
the  lower-rated  bank  surcharge  and 
invited  the  public's  comments  on  the 
impact  of  the  proposed  rule  on  small 
entities.  As  noted  above,  we  received 
only  three  comments  from  independent 
credit  card  banks  on  the  surcharge 
increase,  all  in  support  of  the  increase. 
We  also  received  a  comment  from  a 
bank  trade  association,  which  supported 
higher  assessments  for  lower-rated 
institutions  but  suggested  that  the 
surcharge  might  hasten  the  demise  of 
some  institutions.  As  previously 
discussed,  our  experience  using  the 
surcharges  in  the  current  rule  indicates 
that  this  result  has  hot  occurred.  Given 
the  generally  positive  comments  on  the 
surcharge,  and  that  the  rule  currently 
would  affect  only  approximately  4%  of 
small  entities,  the  C3CC  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

We  note  that  we  considered 
alternatives  to  the  increase  in  the 
surcharge  for  lower-rated  institutions 
when  preparing  this  rule.  At  present, 
there  is  an  imbalance  in  the  surcharge 
between  the  level  of  our  supervision  of 
lower-rated  banks  and  their 
contributions  to  the  overall  assessment 
pool.  As  a  result,  the  current  surcharge 
passes  the  burden  of  supervision  from 
lower-rated  institutions  to  higher-rated 
banks  that  consume  far  fewer  OCC 


'*  This  definition  is  consistent  with  the  Small 
Business  Administration's  definition  of  "small 
entity."  See  13  CFR  121.201. 


resources.  We  concluded  that  a 
surcharge  increase  on  lower-rated 
institutions  was  the  most  equitable  way 
to  correct  this  imbalance  and  the  least 
burdensome  solution  when  viewed  from 
the  perspective  of  the  national  banking 
system  as  a  whole. 

Paperwork  Reduction  Act 

The  OCC  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  0MB  has 
reviewed  and  approved  the  collection  of 
information  requirements  contained  in 
this  rule  imder  emergency  processing 
procedures  under  control  number  1557- 
0223,  in  accordance  with  the  Paperwork 
Reduction  of  1995  (44  U.S.C.  3501  et 
seq.).  OMB  clearance  will  expire  on 
October  31,  2001.  The  OCC  is  currently 
seeking  an  extension  of  OMB  approval 
imder  ordinary  OMB  clearance 
procedures.  The  OCC  sought  comment 
on  all  aspects  of  the  burden  estimates 
for  the  information  collection  contained 
in  the  proposed  rule.  The  OCC  received 
no  comments. 

The  information  collection 
requirements  contained  in  12  CFR  part 
8  are  contained  in  section  8.2(c).  Under 
this  section,  the  final  regulation  would 
require  national  banks  to  provide  the 
OCC  with  "receivables-attributable" 
data  from  independent  credit  card 
banks,  that  is  national  banks  that 
primarily  engage  in  credit  card 
operations  and  are  not  affiliated  with  a 
full  service  national  bank.  "Receivables 
attributable"  are  the  total  amoimt  of 
outstanding  balances  due  on  credit  card 
accounts  owned  by  an  independent 
credit  card  bank  (the  receivables 
attributable  to  those  accounts)  on  the 
last  day  of  the  assessment  period,  minus 
receivables  retained  on  the  bank's 
balance  sheet  as  of  that  day.  The 
respondents  are  national  banks. 

Estimated  number  of  respondents:  35. 

Estimated  number  of  responses:  70. 

Frequency  of  response:  Semiannually. 

Estimated  burden  hours  per  response: 
1  horn-. 

Estimated  total  annual  burden:  70 
hours. 

The  OCC  has  a  continuing  interest  in 
the  public's  opinion  regarding 
collections  of  information.  Members  of 
the  public  may  submit  comments  at  any 
time  regarding  any  aspects  of  these 
collections  of  information.  Comments 
may  be  sent  to  Jessie  Dunaway, 
Clearance  Officer,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Mailstop  8—4,  Washington, 
DC  20219. 


Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Uw  104-4  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetaiy  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  federal  mandate  that  may 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  nUe.  The  OCC  has 
determined  that  the  final  rule  will  not 
result  in  expenditures  by  state,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
under  the  Unfunded  Mandates  Act. 

List  of  Subiects  in  12  CFR  Fart  8 

National  banks.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  8  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  8— ASSESSMENT  OF  FEES 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority.  12  U.S.C.  93a,  481,  482.  1867, 
3102,  and  3108;  15  U.S.C.  78c  and  781;  and 
26  D.C.  Code  102. 

2.  In  §8.2: 

A.  Paragraphs  (a)(7)  and  (b)(5)  are 
removed:  and 

B.  New  paragraphs  (c)  and  (d)  are 
added  to  read  as  follows: 

§8.2    Semiannual  assessment 

***** 

(c)  Additional  assessment  for 
independent  credit  card  banks — (1) 
General  rule.  In  addition  to  the 
assessment  calculated  according  to 
paragraph  (a)  of  this  section,  each 
independent  credit  card  bank  will  pay 
an  assessment  based  on  receivables 
attributable  to  credit  card  accounts 
owned  by  the  bank.  This  assessment 
will  be  computed  by  adding  to  its  asset- 
based  assessment  an  additional  amount 
determined  by  its  level  of  receivables 
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attributable.  The  dollar  amount  of  the 
additional  assessment  will  be  published 
in  the  "Notice  of  Comptroller  of  the 
Currency  Notice  of  Fees,"  described  at 
§8.8. 

(2)  Credit  card  banks  affiliated  with 
full-service  national  banks.  The  OCC 
will  assess  an  independent  credit  card 
bank  in  accordance  with  paragraph 
(c)(1)  of  this  section,  notwithstanding 
that  the  bank  is  affiliated  with  a  full- 
service  national  bank,  if  the  OCC 
concludes  that  the  affiliation  is  intended 
to  evade  this  part. 

(3)  Definitions.  For  purposes  of  this 
paragraph  (c),  the  following  definitions 
apply: 

(i)  Affiliate  has  the  same  meaning  as 
this  term  has  in  12  U.S.C.  221a(b). 

(ii)  Engaged  primarily  in  card 
operations  means  a  bank  described  in 
section  2(c)(2)(F)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1841(c)(2)(F)) 
or  whose  ratio  of  total  gross  receivables 
attributable  to  the  bank's  balance  sheet 
assets  exceeds  50%. 

(iii)  Full-service  national  bank  is  a 
national  bank  that  generates  more  than 
50%  of  its  interest  and  non-interest 
income  from  activities  other  than  credit 
card  operations  or  trust  activities  and  is 
authorized  according  to  its  charter  to 
engage  in  all  types  of  permissible 
banking  activities. 

(iv)  Independent  credit  card  bank  is  a 
national  bank  that  engages  primarily  in 
credit  card  operations  and  is  not 
affiliated  with  a  full-service  national 
bank. 

(v)  Receivables  attributable  is  the  total 
amount  of  outstanding  balances  due  on 
credit  card' accounts  owned  by  an 


independent  credit  card  bank  (the 
receivables  attributable  to  those 
accounts)  on  the  last  day  of  the 
assessment  period,  minus  receivables 
retained  on  the  bank's  balance  sheet  as 
of  that  day. 

(4)  Reports  of  receivables  attributable. 
Independent  credit  card  banks  will 
report  receivables  attributable  data  to 
the  OCC  semiannually  at  a  time 
specified  by  the  OCC. 

(d)  Surcharge  based  on  the  condition 
of  the  bank.  Subject  to  any  limit  that  the 
CKDC  prescribes  in  the  Notice  of  the 
Comptroller  of  the  Ciurency  Fees,  the 
OCC  shall  apply  a  siu-charge  to  the 
semiannual  assessment  computed  in 
accordance  with  paragraphs  (a)  through 
(c)  of  this  section.  This  siut:harge  will  be 
determined  by  multiplying  the 
semiannual  assessment  computed  in 
accordance  with  paragraphs  (a)  through 
(c)  of  this  section  by — 

(1)  1.5,  in  the  case  of  any  bank  that 
receives  a  composite  rating  of  3  under 
the  Uniform  Financial  Institutions 
Rating  System  (UFIRS)  and  any  Federal 
branch  or  agency  that  receives  a 
composite  rating  of  3  under  the  ROCA 
rating  system  (which  rates  risk 
management,  operational  controls, 
compliance,  and  asset  quality)  at  its 
most  recent  examination;  and 

(2)  2.0,  in  the  case  of  any  bank  that 
receives  a  composite  UFIRS  rating  of  4 
or  5  and  any  Federal  branch  or  agency 
that  receives  a  composite  rating  of  4  or 
5  under  the  ROCA  rating  system  at  its 
most  recent  examination. 

3.  In  §8.6: 

A.  A  new  paragraph  (c)(l)(iii)  is 
added;  and 


B.  Paragraphs  (c)(3)(ii)  and  (c)(3)(iii) 
are  redesignated  as  paragraphs  (c)(3)(iii) 
and  (c)(3)(iv),  and  a  new  paragraph 
(c)(3)(ii)  is  added  to  read  as  follows: 

§  8.6    Fees  for  special  examinations  and 
investigations. 

*         *         *         *         » 

(c)*  *  * 

(D*  *  * 

(iii)  Surcharge  based  on  the  condition 
of  the  bank.  Subject  to  any  limit  that  the 
OCC  prescribes  in  the  Notice  of  the 
Comptroller  of  the  Currency  Fees,  the 
OCC  shall  adjust  the  semiannual 
assessment  computed  in  accordance 
with  paragraphs  (c){l)(i)  and  (ii)  of  this 
section  by  multiplying  that  figure  by  1.5 
for  each  independent  trust  bsLok  that 
receives  a  composite  rating  of  3  under 
the  Uniform  Financial  Institutions 
Rating  System  (UFIRS)  at  its  most  recent 
examination  and  by  2.0  for  each  bank 
that  receives  a  composite  UFIRS  rating 
of  4  or  5  at  such  examination. 
***** 

(3)*   *   * 

(ii)  Full-service  national  bank  is  a 
national  bank  that  generates  more  than 
50%  of  its  interest  and  non-interest 
income  from  activities  other  than  credit 
card  operations  or  trust  activities  and  is 
authorized  according  to  its  charter  to 
engage  in  all  types  of  permissible 
banking  activities. 
***** 

Dated:  May  24,  2001. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

(PR  Doc.  01-13723  filed  5-31-01;  8:45ain] 
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REMINDERS 

The  items  in  ttiis  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  1,  2001 

AGRICULTURE 
DEPARTMENT 

Food  and  Nutrition  Service 
Food  stamp  program: 
Personal  Responsit>ility  and 
Work  Opportunity 
Recorxaliation  Act  of 
1996;  imptementation — 
Personal  responsitMllty 
provisions:  effective 
date  delay:  published  2- 
5-01 

COMMERCE  DEPARTMErfT 
National  Oceanic  and 
Atmospheric  Administration 

Frstiery  conservation  and 
managenient: 

Northeastern  United  States 
fisheries — 

Scup;  published  6-1-01 
DEFENSE  DEPARTMENT 
Vocational  rehabilitation  and 
education: 

Reservists  education — 
Monthly  verification  of 
enrollment  and  other 
reports;  published  10- 
16-00 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
ProfKxadione  calcium; 
published  6-1-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Legal  Immigration  Family 
Equity  Act  and  LIFE  Act 
Ameridments; 
legalization  and  family 
unity  provisions;  status 
adjustment;  published  6- 
1-01 
Employment-based  petitions 
and  applications;  Premium 
Processing  Service 
establishment;  published 
6-1-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Cost  accounting  standards 
waivers;  published  6-1-01 


NASA  Inspector  General 

hotline  posters;  published 

6-1-01 
Priorities  and  allocations 

systems;  published  6-1-01 
SBIR  Contracts;  dass 

deviations;  extension; 

published  6-1-01 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Over-order  price  regulations: 
Supply  Management  Refund 
Program;  correction; 
published  5-10-01 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single  employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  5- 
15-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vocational  rehabilitation  and 
education: 

Reservists  education — 
Monthly  verification  of 
enrollment  and  otfier 
reports;  published  10- 
16O0 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  put>lished  4-27-01 
Lockheed;  published  4-27-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudk^tion;  pensk>ns, 

compensation,  dependency, 

etc.: 

Benefit  daims  deciskxis; 
review;  published  5-2-01 
Vocatk>nal  rehabilitation  and 

educatk>n: 

Reservists  educatkxi — 
Monthly  verifk:ation  of 
enrollment  arKl  other 
reports;  published  10- 
16^X) 

COMMENTS  DUE  NEXT 
WEEK 

COMMERCE  DEPARTMErfT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
proviskjns — 
Domestk:  fisheries; 
exempted  fishing 
permits;  comments  due 
by  6-6-01;  published  5- 
22-01 


Nortfieastem  United  States 

fisheries — 

Atlantk:  deep-sea  red 
crab;  comments  due  by 
6-7-01 ;  published  5-8-01 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulatkxi 
(FAR): 
Contractor  responsibility, 

labor  relatk>ns  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

withdrawn;  comments  due 

by  6-4-01;  put>lished  4-3- 
•01 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

other  proceedings; 

comments  due  by  6-4-01; 

published  4-3-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
South  Carolina;  comments 

due  by  6-6^1;  published 

5-7-01 
Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 
Distrkrt  of  Columbia; 

comnrwnts  due  by  6-8-01; 

published  5-9-01 
Kentucky;  comments  due  by 

6-8-01;  published  5-9-01 
Maryland;  comments  due  by 

6-6-01;  published  5-7-01 
Pennsylvania;  comments 

due  by  6-4-01;  published 

5-3-01 
Air  quality  implementatk)n 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 
Tennessee;  comments  due 

by  6-4-01 ;  published  5-3- 

01 
Air  quality  planning  purposes; 
designation  of  areas: 

Louisiana;  comments  due  by 
6-8-01;  published  5-9-01 
Hazardous  waste: 
Project  XL  program;  site- 
specifk:  projects — 
Yolo  County  Landfill, 
Davis,  CA;  comments 
due  by  6-8-01 ; 
published  5-9-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Cotorado;  comments  due  by 
6-4-01;  published  5-1-01 


Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  6- 
4-01;  published  5-1-01 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Riegle-Neal  Interstate  Banklfig 
and  Branching  Efficiency 
Act;  implementation: 
Interstate  branches  used 

primarily  for  deposit 

production;  prohibition; 

comments  due  by  6-8-01; 

published  4-9-01 

FEDERAL  ELECTION 
COMMISSION 

Independent  expenditure 
reportir>g;  comments  due  by 
6-8-01;  published  5-9-01 

FEDERAL  RESERVE 
SYSTEM 

Riegle-Neal  Interstate  Banking 
and  Brar>ching  Effk:iency 
Act;  implementation: 
Interstate  branches  used 

primarily  for  deposit 

productk>n;  prohibitk>n; 

comments  due  by  6-8-01; 

published  4-9-01 

FEDERAL  TRADE 
COMMISSION 

Hart-Scott-Rodino  Antitrust 
Improvement  Act: 

Premerger  notifrcation; 
reporting  and  waiting 
period  requirements; 
comments  due  by  6-8-01; 
published  5-9-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
withdrawn;  comments  due 
by  6-4-01 ;  published  4-3- 
01 

Contractor  responsibility, 
labor  relations  costs,  and 
costs  relating  to  legal  and 
other  proceedings; 
comments  due  by  6-4-01; 
published  4-3-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medrcare  and  Medk:aid: 
PhysKians'  referrals  to 
health  care  entitties  with 
which  they  have  financial 
relationships;  comments 
due  by  6-4-01;  published 
4-4-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
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Critk»l  habitat 
designations — 
Robust  spineflower; 

correction;  comments 

due  by  6-4-01; 

published  5-3-01 
Rock  gnome  lichen; 

comments  due  by  6-4- 

01;  published  4-5-01 
Sacramento  splittail; 
comments  due  by  6-7-01; 
published  5-8-01 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Safety  and  Health  (Shod 

Form)  clause;  comments 

due  by  6-4-01;  published 

4-5-01 
Federal  Acquisition  Regulatk>n 
(FAR): 
Contractor  responsibility, 

labor  relations  costs,  and 

costs  relating  to  legal  and 

ottier  proceedings; 

witfKJrawn;  comments  due 

by  6-4-01;  published  4-3- 

01 
Contractor  responsibility, 

labor  relations  costs,  emd 

costs  relating  to  legal  and 

other  proceedings; 

comments  due  by  6-4-01; 

published  4-3-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations, 

regattas  and  marine 

parades,  and  ports  and 

waterways  safety: 

Sail  Detroit  and  Tall  Ship 
Celebration,  Detroit  and 
Saginaw  Rivers,  Ml; 
safety  zones;  comments 
due  by  6-8-01;  published 
4-9-01 
Ports  and  waterways  safety: 


Muskegon  Lake,  Ml;  safety 
zone;  comments  due  by 
6-4-01;  published  4-4-01 
Regattas  and  marine  parades: 

Chester  River,  Kent  Island 
Narrows,  MD;  firewortis 
display;  comments  due  by 
6-4-01;  published  4-5-01 

Seattle  Seafair  Unlimited 
Hydroplane  Race; 
comments  due  by  6-5-01; 
published  4-6-01 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterprises  participation  in 

.    DOT  financial  assistance 
programs;  memorandum  of 
understanding  with  Small 
Business  Administration, 
etc.;  comments  due  by  6-7- 
01;  published  5-8-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  6- 

4-01;  published  5-4-01 
Boeing;  comments  due  by 
6-4-01;  published  4-19-01 
Domier;  comments  due  by 
6-4-01;  published  5-4-01 
Eurocopter  France; 
comments  due  by  6-8-01; 
published  4-9-01 
McDonnell  Douglas; 
comments  due  by  6-4-01; 
published  4-19-01 
Ainworthiness  standards: 
Special  conditions — 
Ayres  Corp.  Model  LM 
200  airplane;  comments 
due  by  6-7-01; 
published  5-8-01 
Bombardier  Inc.  Model 
CL-600-1A11  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 


Lockheed-Georgia  Model 
1329-25,  etc.,  airplanes; 
comments  due  by  6-4- 
01;  published  5-4-01 
Class  E  airspace;  comments 
due  by  6-4-01;  published  5- 
4-01 
Class  E5  airspace;  comn^ents 
due  by  6-4-01;  published  5- 
4-01 

TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currency 

Riegle-Neal  Interstate  Banking 
and  Branching  Efficiency 
Act;  implementatk>n: 

Interstate  branches  used 
primarily  for  deposit 
production;  prohibition; 
comments  due  by  6-8-01; 
published  4-9-01 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Stock  form  depository 
institutkjn  conversion  to 
Federal  stock  association; 
comments  due  by  6-7-01; 
published  5-8-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Jurisdiction  clarifk:ation 
and  proceedings 
notification  procedures; 
comnf>ents  due  by  6-4- 
01;  published  4-4-01 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
sesskxi  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen^ice)  on  202-523- 
6641.  This  list  is  also  . 


available  online  at  htlp7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  tt>e  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (iridividual 
pamphlet)  form  from  the 
iSuperintendent  of  Documents, 
U.S.  Govemment  Printing 
Offne.  Washington.  DC  20402 
(phone,  202-512-1806).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
index.html   Some  laws  may 
not  yet  be  available. 

H.R.  802/P.L.  107-12 

PuWk:  Safety  Officer  Medal  of 
Vator  Act  of  2001  (May  30. 
2001;  115  Stat.  20) 

Last  List  May  30,  2001 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electrank;  rrtail 
notifKation  servk:e  of  newly 
enacted  put>lic  laws  To 
subscribe,  go  to  http 7/ 
hydragsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  listservOllstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


»:  This  sen/Ke  is  stricliy 
for  E-mail  notifk:ation  of  new 
laws  The  text  of  laws  is  not 
available  through  this  servk^e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 
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Agricultural  Research  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29925 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Nutrition  Service 

See  Forest  Service  _ 

See  National  Agricultural  Statistics  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Bovine  spongiform  encephalopathy;  disease  status 
change — 
San  Marino,  Andorra,  and  Monaco,  29899-29900 
Foot-and-mouth  disease;  disease  status  change — 
Argentina,  29897-29899 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Cattle  from  Australia  and  New  Zealand;  testing 
exemption 
Hearing,  29921 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
News  Corp.  Ltd.  et  al.,  29997-30006 

National  cooperative  research  notiHcations: 
BizTech  for  Energy,  30006 
Cable  Television  Laboratories,  Inc.,  30006^ 
IMS  Global  Learning  Consortium,  Inc.,  30006-30007 
National  Center  for  Manufacturing  Sciences,  Inc.,  30007 
Secure  Digital  Music  Initiative,  30007 
Silicon  Integration  Initiative,  Inc.,  30007-30008 

Army  Department 

NOTICES 

Environmental  statements;  notice  of  intent: 
Chemical  and  Biological  Defense  Program,  29935-29936 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Chehalis  Generation  Facility,  OR;  electrical 
interconnection,  29937 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Infant  Adoption  Awareness  Training  Program,  29966- 
29976 


Coast  Guard 

RULES 

Electrical  engineering: 

Marine  shipboard  electrical  cable  standards,  29908-29911 
Ports  and  waterways  safety: 

Captain  of  the  Port  Detroit  Zone,  MI;  safety  zone,  29907- 
29908 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  30040 
Committees;  establishment,  renewal,  termination,  etc.: 

National  Boating  Safety  Advisory  Council,  30040-30041 

Commerce  Department 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29929 

Defense  Department 

See  Army  Department 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Augusta  Energy.  LLC,  et  al.,  29937- 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  29944- 
29945 
Meetings: 

National  Drinking  Water  Advisory  Council,  29945 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Rocky  Flats  Industrial  Park  Site,  CO,  29945-29948 
Whalehead  Beach  Site,  GA,  29948 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Gulf  of  Mexico  OCS  operations — 
Western  portion;  oil  and  gas  extraction  category; 
general  permit,  29948-29951 
Water  programs: 
State  and  Tribal  water  quality  standards;  list  of 
approvals;  Internet  repository,  29951-29962 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Air  Tractor,  Inc.,  29900-29904 
NOTICES 

Aeronautical  Iand-u.se  assurance;  waivers: 

Anderson  Regional  Airport,  SC,  30041 
Environmental  statements;  availability,  etc.: 

Licensed  launches,  30041-30042 
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Passenger  facility  charges;  applications,  etc.: 
St.  George  Municipal  Airport,  UT,  30042 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Personal  communications  services — 
Narrowband  rules;  modifications;  competitive  bidding, 
29911-29920 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request.  29962-29964 
Meetings: 

North  American  Numbering  Council,  29965 
Television  broadcasting: 
Wireless  teleconununications  services — 
New  television  stations;  auction  filing  window,  29964 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Tanir  Bavi  Power  Co.  Ltd.  et  al.,  29939-29940 
Hydroelectric  applications,  29940-29944 
Applications,  hearings,  determinations,  etc.: 
Williams  Gas  Processing-Gulf  Coast  Co.,  L.P.,  29937- 

29938 
Williston  Basin  Interstate  Pipeline  Co.  et  al.,  29938- 
29939 

Federal  Mine  Safety  and  Heaittt  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  30023 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,- etc.: 

Connecticut  Transportation  Department,  30043 
Traffic  control  systems;  discontinuance  or  modification: 

CSX  Transportation,  Inc.,  30043-30044 

NJ  Transit  Rail  Operations,  Inc.,  30044-30045 

Norfolk  Southern  Corp.,  30045 

Union  Pacific  Raihoad  Co.,  30045-30046 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  29965 

Fish  and  Wildlife  Service 

NOTICES 
Meetings: 
Alaska  Migratory  Bird  Co-management  Council,  29980 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  29926-29927 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 
Northern  Region,  29927 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  planning  service  delivery  improvement  research 
[Editorial  Note:  This  document,  published  at  66  FR 
29812  in  the  Federal  Register  of  June  1,  2001,  was 
incorrectly  identified  in  that  issue's  table  of 
contents.] 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  29976-29977 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Intemational  Trade  Administration 

NOTICES 

Antidumping: 
Frozen  concentrated  orange  juice  from — 
Brazil,  29930-29933 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Circular  welded  non-alloy  steel  pipe  from — 

Various  countries,  29988-29989 
Pure  magnesium  from — 

Various  countries,  29987-29988 
Structural  steel  beams  from — 
Various  countries.  29989-29990 
Meetings;  Sunshine  Act.  29990 

Justice  Department 

See  Antitrust  Division 

See  Justice  Programs  Office 

PROPOSED  RULES 

Privacy  Act;  implementation.  29921-29922 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  29990- 
29991 
Pollution  control;  consent  judgments: 

Avanti  Development,  Inc.,  et  al.,  29991 

Marathon  Oil  Co.  et  al.,  29991-29992 

Stringfellow,  J.B.,  Jr.,  et  al.,  29992 
Privacy  Act: 

Systems  of  records,  29992-29997 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Justice  Statistics  Program,  30008-30010 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30010- 
30012 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
New  Mexico,  Colorado,  and  Utah;  refined  petroleum 

products  pipeline,  natural  gas  pipelines,  and  utility 

corridors,  29981 
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Oil  and  gas  leases 

Colorado,  29981-29982 

Mine  Safety  and  Healtli  Federal  Review  Commission     - 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  29927-29929 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Humanities  Panel,  30023 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30046- 
30047 

National  Institutes  of  Health 

NOTICES 

Inventions,  Govemment-owned;  availability  for  licensing, 

29977-29979 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
American  Home  Products  Corp.,  29979-29980 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Caribbean  Fishery  Management  Council;  hearings  and 
meetings,  29924 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permit 
applications,  29922-29924 
NOTICES 
Meetings: 
-  South  Atlantic  Fishery  Management  Council,  29933- 

29934 
Permits: 
Endangered  and  threatened  species,  29934-29935 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Fire  Island  National  Seashore,  NY,  29982 
Environmental  statements;  availability,  etc.: 
Lake  Meredith  National  Recreation  Area  et  al.,  TX, 
29982-29983 
Environmental  statements;  notice  of  intent: 

Olympic  National  Park,  WA,  29983 
Native  American  human  remains  and  associated  funerary 
objects: 
Peabody  Museum  of  Archaeology  and  Ethnology,  Harvard 
University,  MA — 
Quinault  camas  digger  made  of  antler  from 
Washington,  29986-29987 
University  of  Denver,  Anthropology  Department  and 
Museum,  CO — 
hiventory  fit)m  Jefferson  Coimty,  CO,  29983-29986 


National  Science  Foundation 

NOTICES 
Meetings: 
Small  Business  Industrial  Innovation  Advisory 
Committee,  30023-30024 

Nuclear  Regulatory  Commission 
notices' 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30024- 
30025 
Petitions;  Director's  decisions: 

Consolidated  Edison  Co.  of  New  York,  Inc.,  30028-30029 
Applications,  hearings,  determinations,  etc.: 
_    Entergy  Nuclear  FitzPatrick,  LLC,  et  al.,  30025-30026 
FirstEnergy  Nuclear  Operating  Co.  et  al.,  30026-30027 
South  Carolina  Electric  &  Gas  Co.,  30027-30028 

Nuclear  Waste  Technical  Review  Board 

NOTICES 

Meetings:  _ 

Yucca  Moimtain,  NV,  repository,  30029 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 

Merganser  Capital  Management  LP  et  al.,  30012-30021 

Texas  Instruments  et  al.,  30021-30023 

Personnel  Management  Office 

RULES 

Employment: 
Surplus  and  displaced  Federal  employees;  career 
transition  assistance,  29895-29897 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30029-30030 
Submission  for  OMB  review;  comment  request,  30030- 
30031 

Postal  Service 

NOTICES 

Meetings;  Simshine  Act,  30031  ~- 

Presidential  Documents 

PROCLAMATIONS 

Lamb  meat,  efficient  and  fair  administration  of  action 
with  imports  (Proc.  7445),  30051-30055 

Public  Health  Service 

See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30031 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Exemption  applications  delayed;  list,  30047-30048  _ 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  30031-30033 
Chicago  Board  Options  Exchange,  Inc.,  30033-30034 
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Government  Securities  Clearing  Corp..  30034-30035 
Pacific  Exchange,  Inc.,  30036-30037 
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This  section  of  the  FEDERAL  REGISTER - 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  l<eyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330.  332,  351,  353 
RIN  3206-AJ32 

Career  Transition  Assistance  for 
Surplus  and  Displaced  Federal 
Employees 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulation  with  request 
for  comment. 

summary:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  making  the  current  career 
transition  assistance  programs 
permanent  to  help  Federal  employees 
displaced  from  their  jobs  by 
downsizing.  These  interim  regulations 
remove  the  September  30,  2001  sunset 
date  and  reporting  requirements  and 
eliminate  the  Interagency  Placement 
Program. 

DATES:  This  interim  regulation  is 
effective  on  Jime  4,  2001.  We  will 
consider  written  coniments  received  by 
August  3,  2001. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Richard  A.  Whitford, 
Acting  Associate  Director  for 
Employment,  Office  of  Personnel 
Management;  Suite  6500, 1900  E  Street 
NW.,  Washington,  DC  20415-9000. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Jacqueline  Yeatman  on  (202)  606-0960, 
FAX  (202)  606-2329,  TDD  (202)  606- 
0023  or  by  email  at:  jryeatma@opm.gov. 
SUPPLEMENTARY  INFORMATION:  It  has  long 
been  the  Federal  Government's  policy  to 
help  displaced  workers  affected  by 
downsizing  and  restructuring  find  other 
employment,  either  within  the 
Government  or  the  private  sector.  The 
Office  of  Personnel  Management  (OPM) 
has  provided  placement  priority  for 
employees  affected  by  downsizing  since 
at  least  1970,  by  regulation.  Before  1996, 


this  consisted  of  the  Displaced 
Employee  Program/Interagency 
Placement  Assistance  Program  (DEP/ 
IPAP),  later  followed  by  the  Interagency 
Placement  Program  (IPP).  All  of  these 
programs  operated  under  a  passive 
model  with  centralized  inventories,  or 
"lists"  of  separated  Federal  employees. 
Agencies  received  these  lists  only  wh^n 
they  planned  to  fill  a  vacancy  through 
a  competitive  appointment  register  or 
certificate.  Placement  rates  for  these 
programs  were  relatively  low  for  several 
reasons.  In  many  cases,  agencies  filled 
jobs  through  the  transfer  or 
reinstatement  of  current  or  former 
Federal  employees — and  these  actions 
did  not  generate  IPP  referral  lists.  In 
other  cases,  candidates  on  the 
placement  list  were  imreachable, 
unavailable,  or  uninterested  by  the  time 
their  name  was  referred  for  a  job. 

In  1995,  OPM  published  regulations 
temporarily  suspending  the  IPP  and 
establishing  the  Career  Transition 
Assistance  Plan  (CTAP)  and  Interagency 
Career  Transition  Assistance  Plan 
(ICTAP).  The  regulations  were 
developed  in  cooperation  with 
representatives  from  agencies  and 
employee  imions.  These  new  programs 
were  based  on  the  "employee 
empowerment"  model — an  entirely 
different  premise  from  previous 
placement  programs.  The  idea  was 
relatively  simple — affected  employees 
get  the  resources  and  information  they 
need,  coupled  with  meaningful  hiring 
priority  for  Federal  jobs,  to  help  them 
take  charge  of  their  job  search  as  early 
and  effectively  as  possible.  Placement 
data  suggest  that  when  employees  take 
an  active  role  in  their  own  transition, 
faster  and  better  placements  result.  The 
designers  of  these  programs  also 
believed  that  giving  only  well-qualified 
displaced  employees  hiring  priority 
would  improve  the  quality  of 
placements  made  and  reduce  the 
"stigma"  sometimes  associated  with 
selection  priority.  Because  this  was  a 
new  and  imtested  approach  to  the 
placement  of  former  Federal  employees, 
the  regulations  included  reporting 
requirements  and  a  sunset  date.  This 
gave  OPM  the  opportunity  to  evaluate 
these  programs  and  determine  their 
usefulness.  On  July  27, 1999,  OPM 
published  regulations  extending  the 
sunset  date  through  September  30,  2001. 

Each  year,  OPM  gathers  information 
from  Executive  Branch  agencies  on  their 


use  of  CTAP  and  ICTAP,  as  well  as  data 
on  involuntary  separations  and  hiring. 
We  can  assess  the  effectiveness  of  the 
existing  placement  programs  using  this 
information.  The  data  show  that 
agencies  hired  1,182  displaced 
employees  through  ICTAP  in  the  past 
four  years.  This  represents  a  placement 
rate  that  is  significantly  higher  than 
under  the  IPP.  The  CTAP  and  ICTAP 
programs  combined  have  placed  nearly 
4,000  siuplus  or  displaced  employees 
since  1996.  When  the  results  for  the 
Department  of  Defense  Priority 
Placement  Program  (PPP)  and  agency 
Reemployment  Priority  Lists  (RPLs)  are 
added,  the  overall  placement  rate 
approaches  50%  of  those  eligible.  It  is 
true  that,  over  the  last  four  years,  the 
number  of  placements  through  CTAP 
and  ICTAP  has  decreased — but  this  is 
not  surprising,  since  fewer  employees 
have  become  surplus  or  displaced  and 
the  nimiber  of  involimtary  separations 
has  dropped  off  as  well.  Significantly, 
the  placement  rate  (the  proportion  of 
those  placed  relative  to  the  number  of 
RIF  separations)  has  stayed  about  the 
same.  This  tells  us  that  our  existing 
placement  programs  are  effective  tools 
whether  downsizing  activity  is 
widespread  or  limited. 

If  we  allow  the  current  placement 
programs  to  expire  in  2001,  the 
Government's  primary  placement  tool 
will  once  again  be  the  IPP.  Based  on  the 
lower  placement  rate  of  the  IPP,  and  the 
long-standing  dissatisfaction  of  agencies 
with  its  operation,  we  concluded  that 
this  is  not  a  viable  option.  During  the 
IPP  era,  agencies  used  centralized 
registers  for  most  competitive  Federal 
hiring;  today's  environment  of 
decentralized  and  delegated  job-by-job 
examining  does  not  lend  itself  to  a 
centralized,  placement-list  approach. 
The  IPP  added  more  time  to  the 
recruitment  process — time  agencies 
cannot  afford  to  lose  in  today's  fast- 
moving  and  highly  competitive  job 
market.  In  addition,  the  IPP  sets 
significantly  lower  standards  for 
qualification  and  demonstrated 
performance,  making  it  less  likely  to 
result  in  good  placements.  In  contrast. 
CTAP  and  ICTAP  give  the  employee 
more  control  over  the  process,  are 
decentralized  and  faster,  and  set  higher 
standards  for  "matches.  '  OPM  and  the 
Himian  Resources  Management 
Council's  Executive  Committee 
(composed  of  human  resource  directors 
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from  cabinet  departments,  large 
agencies,  and  representatives  from  small 
agencies)  concluded  that  returning  to 
the  IPP  would  be  a  step  backward  for 
the  Federal  Government's  placement 
process. 

While  ICTAP  was  designed  primarily 
to  help  employees  affected  by 
reductions  in  force,  it  is  a  crucial 
program  for  other  reasons.  The 
regulations  cxurently  provide  two  years 
of  ICTAP  selection  priority  to  veterans 
in  certain  restricted  positions  affected 
by  coEftpetitive  outsourcing  under  0MB 
Circular  A-76  procedures  (see  5  CFR 
part  330,  subpart  D).  Former  employees 
trying  to  retiun  to  work  after  long-term 
recovery  from  compensable  injiuies, 
former  disability  annuitants  who  have 
recovered,  and  disabled  National  Guard 
Technicians  have  been  using  ICTAP 
selection  priority  to  return  to  work.  In 
addition,  placement  programs  for  some 
District  of  Coliunbia  Department  of 
Corrections  employees  (5  CFR  part  330, 
subpart  K)  and  employees  affected  by 
the  turnover  of  the  Panama  Canal  (5 
CFR  part  330,  subpart  L)  were  patterned 
after  ICTAP  and  use  many  of  the  same 
regulatory  provisions.  If  we  let  the 
current  programs  sunset,  it  would  affect 
all  of  these  former  employees. 

CTAP  and  ICTAP  provide  a  continual 
"safety  net"  that  is  always  available 
when  needed,  but  does  not  significantly 
hamper  other  personnel  processes  when 
not  needed.  Given  the  continuing  need 
for  a  placement  safety  net  for 
employees,  we  believe  it  makes  sense  to 
remove  the  sunset  date  from  these 
regulatory  provisions.  Therefore,  this 
regulation,  when  finalized,  will 
permanently  eliminate  the  IPP  and 
replace  it  with  the  CTAP  and  ICTAP.  In 
a  related  change,  we  are  eliminating  the 
agency  reporting  requirements  under 
CTAP  and  ICTAP  to  reduce  the 
administrative  burden  on  agencies  and 
because  these  reports,  originally 
designed  to  monitor  agency  progress 
when  these  programs  were  initially 
established,  are  no  longer  necessary.  We 
are  also  deleting  references  to  the  IPP  in 
parts  332,  351  and  353  and  replacing 
them  with  ICTAP  where  appropriate. 

We  are  issuing  this  regulation  as 
interim  for  several  reasons.  Because 
these  placement  programs  would 
otherwise  expire  in  September  2001, 
displaced  employees  need  to  know  now 
whether  they  will  get  the  one  year  of 
eligibility  to  which  they  would 
normally  be  entitled.  Although  current 
downsizing  activity  has  tapered  off 
significantly  since  the  peak  of  a  few 
years  ago,  agencies  such  as  the 
Department  of  Defense  and  others  are 
still  implementing  base  closings, 
restructuring,  and  consolidations.  In 


addition,  the  potential  effects  of 
privatization  or  outsourcing  initiatives 
make  these  placement  programs  critical 
for  those  employees  wishing  to  pursue 
other  Federal  employment  options  . 
rather  than  accepting  private 
employment.  Finally,  there  are 
employees  recovering  from  disability  or 
injiuy  who  may  need  to  use  this 
program  for  help  in  getting  back  to 
work.  In  summary,  we  want  to  ensure 
that  these  important  and  effective 
placement  tools  for  Federal  employees 
remain  in  place.  This  will  help  the 
Federal  Government  maintain  its  image 
as  an  employer  who  values  employees 
and  treats  them  with  concern  even 
when  restructuring  is  necessary. 

While  we  are  not  proposing  any 
changes  to  the  way  these  programs  will 
operate  at  this  time,  we  believe  there  is 
room  for  improvement.  We  plan  to  work 
with  Federal  agencies,  employees,  and 
other  steikeholders  on  ways  to  improve 
and  streamline  the  entire  portfolio  of 
placement  programs  for  displaced 
employees.  Any  changes  resulting  frvm 
this  effort  would  be  published  as 
proposed  regulations,  with  request  for 
comment,  to  allow  for  maximum 
dialogue  on  these  issues. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  certain 
Government  employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  330 

Armed  forces  reserves.  Government 
employees. 

U.S.  Office  of  Personnel  Management. 
Steven  R.  Cohen, 

Acting  Director. 

Accordingly,  OPM  is  amending  parts 
330,  332.  351  and  353  as  follows: 

PART  330— RECRUITMENT, 
SELECTION,  AND  PLACEMENT 
(GENERAL) 

1.  The  authority  citation  for  part  330 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302;  E.O. 
10577,  3  CFR  1954-58  Comp.,  p.  218; 
§  330.102  also  issued  under  5  U.S.C.  3327; 
subpart  B  also  issued  under  5  U.S.C.  3315 
and  8151;  §  330.401  also  issued  under  5 
U.S.C.  3310;  subpart  G  also  issued  under  5 
U.S.C.  8337(h)  and  8457(b);  subpart  K  also 
issued  under  sec.  11203  of  Pub.  Law  105-33 
(111  Stat.  738)  and  Pub.  Law  105-274  (112 


Stat.  2424);  subpart  L  also  issued  under  sec. 
1232  of  Pub.  L.  9e-70,  93  Stat.  452. 

Subpart  C — Reserved 
§§330.301—330.307    [Resmved] 

2.  In  part  330,  subpart  C  consisting  of 
§§  330.301  through  330.307,  is  removed 
and  reserved. 

Subpart  F— Agency  Career  Transition 
Assistance  Plans  (CTAP)  for  Local 
Surplus  and  Displaced  Employees 

§§330.603  and  330.610    [Reniovedand 
reserved] 

3.  In  Subpart  F,  §§  330.603  and 
330.610  are  removed  and  reserved. 

Subpart  G — Interagency  Career 
Transition  Assistance  Plan  for 
Displaced  Employees 

§§  330.702  and  330.710    [Renrtoved  and 
reserved] 

4.  In  Subpart  G,  §§  330.702  and 
330.710  are  removed  and  reserved. 

PART  332— RECRUITMENT  AND 
SELECTION  THROUGH  COMPETITIVE 
EXAMINATION 

5.  The  authority  citation  for  part  332 
continues  to  read  as  follows: 

Authority:  5.  U.S.C.  1302.  3301.  3302;  E.O. 
10577.  3  CFR,  1954-1958  Comp.,  p.  218. 

§  332.31 4    [Removed  and  reserved] 

6.  Section  332.314  is  removed  and 
reserved. 

PART  351— REDUCTION  IN  FORCE 

7.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502,  3503;  sec. 
351.801  also  issued  under  E.O.  12828.  58  PR 
2965. 

8.  In  §  351.807,  paragraph  (f)  is 
revised  to  read  as  follows: 

§351.807    Certification  of  Expected 
Separation. 

***** 

(f)  An  agency  may  also  enroll  eligible 
employees  on  the  agency's 
Reemployment  Priority  List  up  to  6 
months  in  advance  of  a  reduction  in 
force.  For  requirements  and  criteria,  see 
subpart  B  of  part  330  of  this  chapter. 

PART  353— RESTORATION  TO  DUTY 
FROM  UNIFORMED  SERVICE  OR 
COMPENSABLE  INJURY 

9.  The  authority  citation  for  part  353 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  4301  et  seq..  and  5 
U.S.C.  8151. 
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10.  hi  §  353.110.  paragraph  (b)  is 
revised  to  read  as  follows: 

1353.110    OPIM  Placement  Assistance. 

***** 

(b)  Employee  returning  from 
compensable  injury.  OPM  will  provide 
placement  assistance  to  an  employee 
with  restoration  rights  in  the  executive, 
legislative,  or  judicial  branches  who 
cannot  be  placed  in  his  or  her  former 
agency  and  who  either  has  competitive 
status  or  is  eligible  to  acquire  it  under 
5  U.S.C.  3304(C).  If  the  employee's 
agency  is  abolished  and  its  functions  are 
not  transferred,  or  it  is  not  possible  for 
the  employee  to  be  restored  in  his  or  her 
former  agency,  the  employee  is  eligible 
for  placement  assistance  under  the 
Interagency  Career  Transition 
Assistance  Plan  (ICTAP)  under  part  330, 
subpart  G,  of  this  chapter.  This 
paragraph  does  not  apply  to  an 
employee  serving  under  a  temporary 
appointment  pending  establishment  of  a 
register  (TAPER). 

(PR  Doc.  01-13917  Filed  6-1-01;  8:45  am) 
BHJJNG  C006  632S-W-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Doclcet  No.  01-032-1] 

Proliibition  of  Beef  From  Argentina 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  by  removing  the  provisions 
for  the  importation  of  fresh  (chilled  or 
frozen)  beef  from  Argentina  and  by 
removing  the  exemptions  that  allowed 
ciu^d  or  cooked  beef  to  be  imported 
from  Argentina  under  certain  conditions 
without  meeting  the  requirements  of  the 
regulations  regarding  cured  and  cooked 
meat  from  regions  where  rinderpest  or 
foot-and-mouth  disease  exists.  We  are 
taking  these  actions  because  the 
existence  of  foot-and-mouth  disease  has 
been  confirmed  in  that  country.  The 
effect  of  these  actions  is  to  prohibit  the 
importation  of  any  fresh  (chilled  or 
frozen)  beef  from  Argentina  and  to 
prohibit  the  importation  of  any  cooked 
or  cured  beef  from  Argentina  that  does 
not  meet  the  requirements  of  the 
regulations  regarding  cured  and  cooked 
meat  from  regions  where  rinderpest  or 
foot-and-mouth  disease  exists.  We  are 


taking  these  actions  as  an  emergency 
measure  to  protect  the  livestock  of  the 
United  States  from  foot-and-mouth 
disease. 

DATES:  This  interim  rule  was  effective 
on  February  19,  2001.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  August  3,2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-032-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  01-032-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on. APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Gary  Colgrove.  Chief  Staff  Veterinarian, 

National  Center  for  Import  and  Export, 

VS,  APHIS,  4700  River  Road  Unit  38, 

Riverdale,  MD  20737-1231;  (301)  734- 

3276. 

SUPPLEMENTARY  INFORMATION: 

Background  _ 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  specified 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  declared  free  of  rinderpest  or 
free  of  both  rinderpest  and  FMD. 
Rinderpest  or  FMD  exists  in  all  other 
regions  of  the  world  not  listed. 

Although  Argentina  is  currently  not 
listed  in  §  94.1,  the  regulations  do 
provide  for  the  importation  of  fresh 
(chilled  or  frozen)  beef  from  Argentina 
under  certain  conditions.  Specifically, 


under  §94.21,  fresh  (chilled  or  frozen) 
beef  may  be  imported  from  Argentina  if, 
among  other  things,  FMD  has  not  been 
diagnosed  in  Argentina  within  the 
previous  12  months.  Additionally, 
cured  or  cooked  beef  from  Argentina 
that  meets  the  requirements  for  the 
importation  of  fresh  (chilled  or  frozen) 
beef  in  §  94.21  may  be  imported  into  the 
United  States  without  meeting  the 
requirements  of  §  94.4. 

On  or  about  July  22.  2000,  cattle  from 
a  neighboring  country  were  illegally 
imported  into  Argentina,  and  on  August 
16,  2000,  Argentina  confirmed  that  one 
of  the  imported  animals  was  infected 
with  FMD.  At  that  time,  the  United 
States  Department  of  Agriculture 
(USDA)  imposed  a  temporary  hold  on 
the  importation  of  all  beef  from 
Argentina  that  had  been  authorized  to 
be  imported  under  §  94.21.  During  late 
September  and  early  October  2000,  a 
tripartite  delegation  consisting  of 
representatives  from  the  United  States, 
Canada,  and  Mexico  visited  Argentina 
to  assess  the  FMD  situation.  After 
extensive  inspection  and  evaluation,  the 
tripartite  delegation  concluded  that 
Servicio  Nacional  de  Sanidad  y  Calidad 
Agroalimentario  (SENASA)  had  acted 
promptly  and  effectively  to  eliminate 
the  FMD  infection. 

Further.  Veterinary  Services  staff 
members  of  the  Animal  and  Health 
Inspection  Service  (APHIS),  produced  a 
risk  assessment  document  to  explore  the 
potential  FMD  risks  associated  with 
importing  beef  from  Argentina  under 
the  provisions  of  §94.21.  This  report 
concluded  that  the  August  2000 
outbreak  of  FMD,  which  resulted  from 
the  illegal  movement  of  animals  into 
Argentina  frt)m  a  bordering  country,  had 
been  quickly  detected  and  contained. 

In  consideration  of  SENASA  "s  prompt 
action  and  the  conclusions  of  the  risk 
analysis,  we  issued  an  interim  rule  on 
December  29,  2000  (65  FR  82894-82896, 
Docket  No.  00-079-1).  that  allowed  beef 
imports  from  Argentina  to  resume  under 
§94.21.  In  that  interim  rule,  we  also 
amended  §  94.21  by  adding  additional 
provisions  to  ensure  that  beef  being 
exported  to  the  United  States  was  not 
from  an  animal  that  had  ever  been  in 
specified  areas  along  Argentina's 
borders  with  Bolivia,  Brazil,  Paraguay, 
and  Uruguay, 

However,  on  March  12.  2001, 
Argentina  reported  to  the  Office 
International  des  Epizooties  (OIE)  and 
the  United  States  that  they  had  detected 
an  outbreak  of  FMD  in  a  herd  of  300 
young  bulls  in  the  province  of  Buenos 
Aires.  Subsequently,  within  the 
following  4  days,  SENASA  informed  the 
OIE  and  the  United  States  with  clinical 
confirmation  of  the  existence  of  FMD  in 
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four  additional  provinces.  Since  these 
initial  detections,  the  number  of 
confirmed  cases  has  increased  steadily. 
The  affected  provinces  currently 
include  Buenos  Aires,  Cordoba,  La 
Pampa,  San  Luis,  and  Santa  Fe. 
SENASA  is  investigating  the  FMD 
outbreak,  conducting  extensive 
serological  surveillance,  and 
implementing  a  vaccination  program  to 
attempt  to  confine  the  virus. 

In  order  to  protect  the  livestock  of  the 
United  States  from  FMD,  we  are 
prohibiting  the  importation  of  fi^sh 
(chilled  or  frozen)  beef  from  Argentina 
and  any  cured  or  cooked  beef  from 
Argentina  that  does  not  meet  the 
requirements  of  §  94.4.  Accordingly,  we 
are  amending  the  regulations  by 
removing  §  94.21 .  which  provides  for 
the  importation  of  fresh  (chilled  or 
fit)zen)  beef  from  Argentina.  We  are  also 
amending  §  94.4  to  remove  the 
provisions  that  exempt  cooked  or  cured 
beef  from  Argentina  from  that  section's 
requirements. 

We  are  making  this  interim  rule 
effective  retroactively  to  February  19, 
2001,  because,  given  the  significant 
niunbers  of  affected  animals  and 
regions,  it  is  likely  that  the  virus  was 
present  in  Argentina  for  several  weeks 
prior  to  the  March  12,  2001,  date 
SENASA  reported  that  FMD  had  been 
detected  in  the  province  of  Buenos 
Aires. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  FMD  into  the  United 
States.  Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
oi"  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

We  are  amending  the  regulations  by 
removing  the  provisions  for  the 


importation  of  fresh  (chilled  or  frt>zen) 
beef  from  Argentina  and  by  removing 
the  exemptions  that  allowed  cured  or 
cooked  beef  to  be  imported  from 
Argentina  under  certain  conditions 
without  meeting  the  requirements  of  the 
regulations  regarding  cured  and  cooked 
meat  from  regions  where  rinderpest  or 
FMD  exists.  We  are  taking  these  actions 
because  the  existence  of  FMD  has  been 
confirmed  in  that  country.  The  effect  of 
these  actions  is  to  prohibit  the 
importation  of  any  fresh  (chilled  or 
frozen)  beef  from  Argentina  and  to 
prohibit  the  importation  of  any  cooked 
or  cured  beef  horn  Argentina  that  does 
not  meet  the  requirements  of  the 
regulations  regarding  cured  and  cooked 
meat  from  regions  where  rinderpest  or 
FKffl  exists.  We  are  taking  these  actions 
as  an  emergency  measure  to  protect  the 
livestock  of  the  United  States  from 
FMD. 

FMD  is  among  the  most  infectious 
and  destructive  of  all  livestock  diseases. 
While  it  rarely  kills  adult  animals,  the 
virus  may  kill  young  and  weak  animals. 
Production  losses  are  substantial,  and 
costs  to  eradicate  the  disease  are  high. 
A  single  outbreak  of  FMD  in  the  United 
States  has  the  potential  to  close  our 
major  livestock  export  markets 
overnight.  During  the  eradication 
process,  most  exports  of  meat,  animals, 
and  animal  byproducts  would  be 
curtailed.  Additionally,  if  the  early  signs 
of  an  outbreak  were  not  immediately 
recognized,  eradication  coidd  take 
years.  Therefore,  efforts  to  reduce  the 
risk  of  the  entry  of  FMD  into  the  United 
States  continue  to  be  a  high  priority. 

Imports  of  infected  animal  products 
pose  the  greatest  risk  of  entry  for  FMD 
into  the  United  States.  The  virus  can 
survive  in  chilled,  frozen,  salted,  cured, 
and  partially  cooked  meats. 
Additionally,  the  virus  can  also  be 
present  in  cheese,  since  the 
pasteurization  process  does  not 
completely  kill  the  virus.  Strict 
quarantine  regulations  minimize  the 
risk  of  any  infected  products  entering 
the  United  States.  With  the  exception  of 
North  and  Central  America  (north  of 
Panama),  Australia,  and  New  Zealand, 
FMD  is  still  present  in  many  areas  of  the 
world.  FMD  was  last  reported  in  the 
United  States  in  1929,  in  Canada  in 
1952,  and  in  Mexico  in  1954. 

The  United  States  livestock  industry 
plays  a  significant  role  in  international 
trade.  Maintaining  favorable  trade 
conditions  depends,  in  part,  on 
continued  aggressive  efforts  to  prevent 
the  entry  of  FMD  into  the  United  States. 
In  1999,  the  last  year  of  available  data, 
the  total  earnings  bom  exports  of  live 
cattle,  swine,  beef  and  veal,  pork,  and 
dairy  products  were  approximately  - 


$4,818  billion,  while  the  value  of 
imports  was  $5,671  billion.  Livestock 
and  related  exports  generated  about 
$11.7  billion  in  output  sales  and  created 
about  100,000  jobs  in  the  United  States. 

The  quantity  of  all  U.S.  fresh  beef 
imports  equals  only  about  one-tenth  of 
the  amount  produced  domestically. 
Over  the  last  4  years,  fr«sh  beef 
imported  into  the  United  States  from 
Argentina  has  averaged  only  1.7  percent 
of  total  beef  imports.  Additionally,  the 
amount  of  cooked  and  cured  meats 
imported  into  the  United  States  fit)m 
Argentina  is  not  significant.  In  fact,  the 
value  of  these  imports  has  declined 
steadily  in  the  past  6  years. 
Subsequently,  we  expect  that  this 
interim  rule  will  have  an  insignificant 
effect  on  U.S.  entities,  small  or  large.  We 
do  expect  that  this  rule  will  produce 
economic  benefits  by  minimizing  the 
risk  of  FMD  entering  the  United  States 
with  little  to  no  effect  on  supply  or 
consumer  prices. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  February  19,  2001; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1 .  The  authority  citation  for  part  94 
continues  to  read  as  follows: 
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Authority:  7  U.S.C.  450.  7711,  7712.  7713. 
7714.  7751.  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  111.  114a.  134a.  134b,  134c.  134f,  136. 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 

f94.1    [Amended] 

2.  Paragraph  (a)(1)  of  §94.1  is 
amended  by  removing  the  words 
"Except  as  provided  in  §  94.21, 
rinderpest"  and  replacing  them  with  the 
word  "Rinderpest". 

194.4    [Amended] 

3.  Section  94.4  is  amended  as  follows: 

a.  Paragraph  (a)  is  amended  by 
removing  the  words  "Except  for  cured 
beef  from  Argentina  that  meets  the 
requirements  for  the  importation  of 
&«sh,  chilled  or  frozen,  beef  as  provided 
in  §94.21,  the"  and  replacing  them  with 
the  word  "The". 

b.  Paragraph  (b)  is  amended  by 
removing  the  words  "Except  for  cooked 
beef  from  Argentina  that  meets  the 
requirements  for  the  importation  of 
fresh,  chilled  or  frt)zen,  beef  as  provided 
in  §  94.21,  the"  and  replacing  them  with 
the  word  "The". 

§94.21    [Removed  and  reserved] 

4.  Section  94.21  is  removed  and 
reserved. 

Done  in  Washington,  DC,  this  29th  day  of 
May  2001. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  01-13914  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01-029-1] 

Change  in  Disease  Status  of  the 
Republic  of  San  Marino  and  the 
Independent  Principalities  of  Andorra 
aiKl  Monaco 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

StiMMARY:  We  are  amending  the 
regulations  by  adding  the  Republic  of 
San  Marino  and  the  independent 
principalides  of  Andorra  and  Monaco  to 
the  list  of  regions  that  present  an  undue 
risk  of  introducing  bovine  spongiform 
encephalopathy  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  required  for 


import  into  the  United  States  and/or 
because  of  inadequate  surveillance.  The 
effect  of  this  action  is  a  restriction  on 
the  importation  of  ruminants  that  have 
been  in  Andorra,  Monaco,  or  San 
Marino  and  meat,  meat  products,  and 
certain  other  products  of  ruminants  that 
have  been  in  Andorra,  Monaco,  or  San 
Marino.  This  action  is  necessary  in 
order  to  prevent  the  introduction  of 
bovine  spongiform  encephalopathy  into 
the  United  States. 

DATES:  This  interim  rule  was  effective 
May  29,  2001.  We  invite  you  to 
conunent  on  this  docket.  We  will 
consider  all  comments  that  we  receive 
by  August  3,  2001. 

ADDRESSES:  Please  send  four  copies  of 
yoiu*  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-029-1, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  Suite  3C03. 4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  01-029-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organisations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donna  Malloy,  Senior  Staff 
Veterinarian,  National  Center  for  Import 
and  Export.  Products  Program,  VS, 
APHIS,  4700  River  Road  Unit  40. 
Riverdale,  MD  20737-1231:  (301)  734- 
3277. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  93.  94. 
95.  and  96  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poultry,  meat, 
other  animal  products  and  byproducts, 
hay.  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neiu-ological  disease  of  cattle 
and  is  not  known  to  exist  in  the  United 
States. 


It  appears  that  BSE  is  primarily 
spread  through  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore.  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  animal  products,  and 
animal  byproducts  from  nuninants,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  with  BSE 
are  imported  into  the  United  States. 

Sections  94.18,  95.4.  and  96.2  of  the 
regulations  prohibit  or  restrict  the 
importation  of  certain  meat  and  other 
animal  products  and  byproducts  frt)m 
ruminants  that  have  been  in  regions  in 
which  BSE  exists  or  in  which  &ere  is 
an  undue  risk  of  introducing  BSE  into 
the  United  States.  In  §94.18.  paragraph 
(a)(1)  lists  the  regions  in  which  BSE 
exists.  Paragraph  (a)(2)  lists  the  regions 
that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  that  would  be 
acceptable  for  import  into  the  United 
States  and/or  because  the  regions  have 
inadequate  surveillance.  Paragraph  (b) 
of  §  94.18  prohibits  the  importation  of 
besh,  frozen,  and  chilled  meat,  meat 
products,  and  most  other  edible 
products  of  ruminants  that  have  been  in 
any  region  listed  in  paragraphs  (a)(1)  or 
(a)(2).  Paragraph  (c)  of  §  94.18  restricts 
the  importation  of  gelatin  derived  from 
ruminants  that  have  been  in  any  of  these 
regions.  Section  95.4  prohibits  or 
restricts  the  importation  of  certain 
byproducts  from  ruminants  that  have 
been  in  any  of  these  regions,  and  §  96.2 
prohibits  the  importation  of  casings, 
except  stomach  casings,  bom  ruminants 
that  have  been  in  any  of  these  regions. 
Additionally,  the  regulations  in  9  CFR 
part  93  pertaining  to  the  importation  of 
live  animals  provide  that  the  Animal 
and  Plant  Health  Inspection  Service 
may  deny  the  importation  of  ruminants 
from  regions  where  a  communicable 
disease  such  as  BSE  exists  and  from 
regions  that  present  risks  of  introducing 
communicable  diseases  into  the  United 
States  (see  §  93.404(a)(3)). 

The  Republic  of  San  Marino  and  the 
independent  principalities  of  Andorra 
and  Monaco  supplement  their  food 
supplies  with  animals  and  animal 
products  from  their  neighboring 
countries.  The  presence  of  BSE  has  been 
confirmed  in  both  France,  which 
borders  Andorra  and  Monaco,  and  Italy, 
which  borders  San  Marino.  Andorra 
also  borders  Spain,  which  is  listed  at 
94.18(a)(2)  as  a  region  that  presents  an 
undue  risk  of  introducing  BSE  into  the 
United  States.  Additionally,  Andorra, 
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Monaco,  and  San  Marino  rely  on  the 
veterinary  infirastnictiues  of  their 
neighboring  countries  and  cannot, 
themselves,  provide  adequate 
surveillance. 

Therefore,  in  order  to  prevent  the 
introduction  of  BSE  into  the  United 
States,  we  are  amending  the  regulations 
by  adding  Andorra,  Monaco,  and  San 
Marino  to  the  list  in  §  94.18(a)(2)  of 
regions  that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  required  for 
import  into  the  United  States  and/or 
because  of  inadequate  surveillance  to 
detect  the  presence  of  BSE.  The  effect  of 
this  action  is  a  restriction  on  the 
importation  of  ruminants  that  have  been 
in  Andorra,  Monaco,  or  San  Marino  and 
on  the  importation  of  meat,  meat 
products,  and  certain  other  products 
and  byproducts  of  nuninants  that  have 
been  in  Andorra,  Monaco,  or  San 
Marino. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the 
introduction  of  BSE  into  the  United 
States.  Under  these  circiunstances,  the 
Administrator  has  determined  that  prior 
notice  and  opport\inity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
under  5  U.S.C.  553  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register  that  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This4ule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
imder  Executive  Order  12866. 

We  are  amending  the  regulations  by 
adding  the  Republic  of  San  Marino  and 
the  independent  principalities  of 
Andorra  and  Monaco  to  the  list  of 
regions  that  present  an  undue  risk  of 
introducing  BSE  into  the  United  States 
because  their  import  requirements  are 
less  restrictive  than  those  required  for 
import  into  the  United  States  and/or 
because  of  inadequate  surveillance  to 
detect  the  presence  of  BSE.  Therefore, 
the  effect  of  this  action  is  a  restriction 
on  the  importation  of  ruminants  that 
have  been  in  Andorra,  Monaco,  or  San 


Marino  and  meat,  meat  products,  and 
certain  other  products  of  rvuninants  that 
have  been  in  Andorra,  Monaco,  or  San 
Marino.  This  action  is  necessary  in 
order  to  prevent  the  introduction  of  BSE 
into  the  United  States. 

There  is  no  history  of  importations  of 
live  animals  or  of  animal  products  into 
the  United  States  from  Andorra, 
Monaco,  or  San  Marino.  Therefore,  no 
economic  effect  on  U.S.  entities,  small 
or  otherwise,  is  expected  to  occur  as  a 
result  of  this  interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subfects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
Mdrm  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711,  7712, 
7713.7714,  7751,  and  7754;  19  U.S.C.  1306; 
21  U.S.C.  111.  114a,  134a,  134b,  134c,  134f, 
136,  and  136a;  31  U.S.C.  9701;  42  U.S.C. 
4331  and  4332;  7  CFR  2.22,  2.80,  and  371.4. 

§94.18    [Amended] 

2.  Paragraph  (a)(2)  of  §  94.18  is 
amended  by  adding,  in  alphabetical 
order,  the  words  "Andorra,", 
"Monaco,",  and  "San  Marino,". 


Done  in  Washington,  DC,  tliis  29th  day  of 
May  2001. 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  01-13913  Filed  6-1-01;  8:45  am] 

BILLINQ  CODE  3410-44-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-72-AD;  Amendment 
39-12247;  AD  2001-10-04  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Air  Tractor, 
Inc.  AT-400,  AT-SOO,  and  AT-800 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for   ' 
comments. 

SUMMARY:  This  amendment  revises  AD 
2001-10-04,  which  concerns  certain  Air 
Tractor,  Inc.  (Air  Tractor)  AT-400,  AT- 
500,  and  AT-800  series  airplanes.  AD 
2001-10-04  superseded  AD  2000-14-51 
and  lowers  the  safe  life  for  the  wing 
lower  spar  cap  on  these  airplanes.  The 
AD  was  the  result  of  numerous  reports 
of  cracks  in  the  3/8-inch  bolthole  of  the 
wing  lower  spar  cap  on  the  affected 
airplanes.  We  inadvertently  included 
certain  AT-800  series  airplanes  in  the 
Applicability  of  this  AD.  Those  AT-800 
series  airplanes  that  are  equipped  with 
the  factory-supplied  part  number  80540 
computerized  fire  gate  should  not  be 
affected  by  AD  2001-10-04.  This  action 
revises  the  AD  to  reflect  this  change  and 
to  provide  information  for  applying  for 
an  alternative  method  of  compliance 
with  this  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fatigue 
cracks  fit>m  occiuring  in  the  wing  lower 
spar  cap  before  the  originally 
established  safe  life  is  reached.  Fatigue 
cracks  in  the  wing  lower  spar  cap,  if  not 
detected  and  corrected,  could  result  in 
the  wing  separating  from  the  airplane 
during  flight. 

DATES:  This  AD  becomes  effective  on 
June  8,  ^001. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  certain  publications 
listed  in  the  regulation  as  of  June  8. 
2001  (66  FR  27014,  May  16,  2001). 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  July  13,  2001. 
ADDRESSES:  Submit  conmients  in 
triphcate  to  FAA,  Central  Region,  Office 
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of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2000-CE-72-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Air  Tractor, 
Incorporated,  P.O.  Box  485,  Olney, 
Texas  76374.  You  may  look  at  this 
information  at  FAA,  Central  Re^on, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
j    72-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Romero,  Aerospace  Engineer,  FAA,  Fort 
Worth  Airplane  Certification  Office, 
2601  Meacham  Boulevard,  Fort  Worth, 
Texas  76193-0150;  telephone:  (817) 
222-5102;  facsimile:  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
Several  reports  of  cracked  wing  lower 
spar  caps  on  Air  Tractor  AT-400,  AT- 
500,  and  AT-800  series  airplanes  have 
caused  the  manufacturer  (Air  Tractor)  to 
recalculate  the  fatigue  life  of  the  wing 
lower  spar  cap  on  these  airplanes.  One 
report  was  an  accident  where  the  wing 
separated  from  the  airplane  during 
flight.  The  cracks  are  originating  in  the 
outboard  %-inch  bolthole  of  the  wing 
lower  spar  cap. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  This 
condition  could  result  in  fatigue  cracks 
in  the  wing  lower  spar  cap  before  the 
originally  established  safe  life  is 
reached.  Fatigue  cracks  in  the  wing 
lower  spar  cap,  if  not  detected  and 
corrected,  could  result  in  the  wing 
separating  from  the  airplane  during 
flight. 

Is  there  service  information  that 
applies  to  this  subject?  Air  Tractor  has 
issued  the  following: 

— Snow  Engineering  Company  Service 
Letter  #197,  Revised  March  26,  2001, 
which  applies  to  certain  Models  AT- 
501,  AT-502,  and  AT-502A  airplanes; 

— Snow  Engineering  Company  Service 
Letter  #202,  Revised  March  26,  2001, 
which  applies  to  certain  Models  AT- 
400.  AT-401,  AT-401B,  AT-402,  AT- 
402A,  and  AT-402B  airplanes; 

— Snow  Engineering  Company  Service 
Letter  #203.  Revised  March  26,  2001, 
which  applies  to  certain  Models  AT- 
802  and  AT-802A  airplanes;  and 

— Snow  Engineering  Company  Service 
Letter  #205,  Revised  March  26,  2001, 
which  applies  to  certain  Models  AT- 
501 ,  AT-502,  AT-502B,  and  AT- 
503A  airplanes. 


These  service  letters  include 
procedures  for  inspecting  and  replacing/ 
modifying  the  wing  lower  spar  cap  on 
the  affected  airplanes. 

Has  FAA  taken  any  action  to  this 
point?  To  address  this  condition,  FAA 
issued  AD  2001-10-04,  Amendment 
39-12230  (66  FR  27014,  May  16,  2001). 
This  AD  lowers  the  safe  life  for  the  wring 
lower  spar  cap  on  Air  Tractor  AT-400. 
AT-500,  and  AT-800  series  airplanes. 
This  AD  also  allows  for  inspection, 
using  eddy  current  methods,  of  the  wing 
lower  spar  cap  for  airplanes  that  are  at 
or  over  the  lower  safe  life  and  parts  are 
not  available.  Operation  of  the  airplane 
is  not  allowed  if  cracks  are  found  and 
inspections  must  be  terminated  when 
parts  become  available  or  after 
performing  three  repetitive  inspections. 

This  AD  supersedes  AD  2000-14-51. 
Amendment  39-11837  (65  FR  46567, 
July  31,  2000),  which  currently  requires 
inspection  of  the  wing  lower  spar  cap 
for  cracks  on  Air  Tractor  Models  AT- 
501,  AT-502,  and  AT-502A  airplanes, 
and  modification  or  replacement  of  any 
cracked  wing  lower  spar  cap. 

What  has  happened  since  AD  2001- 
10-04  to  initiate  this  action?  We 
inadvertently  included  certain  AT-800 
series  airplanes  in  the  Applicability  of 
this  AD.  Those  AT-800  series  airplanes 
that  are  equipped  with  the  factory- 
supplied  part  number  80540 
computerized  fire  gate  should  not  be 
affected  by  AD  2001-10-04. 

In  addition,  we  will  consider 
inspection  of  the  wing  lower  spar  cap  as 
an  alternative  method  of  compliance 
provided  certain  criteria  are  followed. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  continues  to  exist  and 
could  still  develop  on  other  Air 
Tractor  AT-400.  AT-500,  and  AT- 
800  series  airplanes  of  the  same  type 
design; 
— Those  AT-800  series  airplanes 
equipped  with  the  factory-supplied 
part  nvunber  80540  computerized  fire 
gate  shoidd  not  be  affected  by  AD 
2001-10-04; 
— Information  about  the  above- 
referenced  alternative  method  of 
compliance  should  be  incorporated 
into  the  AD;  and 
—AD  2001-10-04  should  be  revised  to 
reflect  this  change  and  addition. 
Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 


rule?  This  action  only  clarifies  the  intent 
of  AD  2001-10-04  and  makes  a  change 
to  not  affect  certain  airplanes.  It  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person 
than  would  have  been  necessary  to 
accomplish  AD  2001-10-04.  Therefore, 
FAA  has  determined  that  prior  notice 
and  opportunity  for  public  comment  are 
unnecessary. 

Comments  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  we  invite  your  comments  on 
the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  niunber  and  submit  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  specified 
above.  We  may  amend  this  rule  in  light 
of  comments  received.  Factual 
information  that  supports  your  ideas 
and  suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether  we 
need  to  take  additional  rulemaking 
action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to?  The  FAA 
specifically  invites  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  examine  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

We  are  reviewing  the  writing  style  we 
currenUy  use  in  regulatory  documents, 
in  response  to  the  Presidential 
memorandum  of  June  1. 1998.  That 
memorandum  requires  federal  agencies 
to  communicate  more  clearly  with  the 
public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  m  sure  FAA  receives  my 
comment?  U  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2000-CE-72-AD."  We  will  date 
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stamp  and  mail  the  postcard  back  to 
you. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  eimong  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  The  FAA  has 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  imsafe 
condition  in  aircraft,  and  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 


DOT  Regidatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  eveduation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  bom  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [AmandMl] 

2.  FAA  amends  §  39.13  by  removing 
AD  2001-10-04,  Amendment  39-12230 
(66  FR  27014,  May  16,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

2001-10-04    Rl  Air  Tractor,  Inc.: 

Amendment  39-12247;  Docket  No. 
2000-CE-72-AD:  Revises  AD  2001-10- 
04,  Amendment  39-12230,  which 
superseded  AD  2000-14-51, 
Amendment  39-11837. 

(a)  What  airplanes  are  affected  by  this  AD? 
The  following  presents  the  airplanes 
(certificated  in  any  category)  that  are  aflected 
by  this  AD,  along  with  the  new  safe  life 
(presented  in  hours  time-in-service  (TISj)  of 
the  wing  lower  spar  cap  for  all  airplane 
models  and  serial  numbers: 


Model 


AT-^MX)  .. 
AT-401  .. 
AT-401B 
AT-401B 
AT-402  .. 
AT-402A 
AT-402A 
AT-402B 
AT-402A 
AT-402B 
AT-501  .. 
AT-501  .. 
AT-502  .. 
AT-502A 
AT-502B 
AT-503A 
AT-8a2  .. 

AT-602A 

AT-802  .. 

AT-802  .. 

AT-802A 

AT-802A 


Serial  Nos. 


All  serial  numbers  beginning  with  0416 

0662  through  0951  

0952  through  1014  and  1016  though  1020 

1015  and  1021  through  1124  

0694  through  0951  

0738  through  0951  

0952  through  1020 1 

0966  through  1020 

1021  through  1124 

1021  through  1124 

0002  through  0061 

All  serial  numbers  beginning  with  0062 

0003  through  0236 

0158  through  0618 ., 

0187  through  0618 

All  serial  numbers  beginnlrig  with  0067 

0001  through  0059  except  those  equipped  with  the  factory-supplied  pari  number  80540 

computerized  tire  gate 
0003  through  00590059  except  those  equipped  with  the  factory-supplied  part  number 

80540  computerized  fire  gate. 
0060  through  0091  0059  except  those  equipped  with  ttie  factory-supplied  part  number 

80540  computerized  fire  gate. 
0092  through  0101  except  \hose  equipped  with  ttie  factory-supplied  part  number  80540 

computerized  fire  gate. 
0060  through  0091  except  those  equipped  with  the  factory-supplied  part  number  80540 

computerized  fire  gate 
0092  through  0101  except  those  equipped  with  the  factory-supplied  part  numt>er  80540 

computerized  fire  gate. 


SafeNfe 


13,300  hours  TIS. 
10,757  hours  TIS. 
6,948  hours  TIS. 
7,777  hours  TIS. 
7,440  hours  TIS. 
7,440  hours  TIS. 
4,589  hours  TIS. 
4,589  hours  TIS. 
5,268  hours  TIS. 
5,268  hours  TIS. 
4,531  hours  TIS. 
7,693  hours  TIS. 
4,000  hours  TIS. 
3,000  hours  TIS. 
4,000  hours  TIS. 
4,000  hours  TIS. 
4,132  hours  TIS. 

4,969  hours  TIS. 

4,188  hours  TIS. 

8,163  hours  TIS. 

4.531  hours  TIS. 

8,648  hours  TIS. 


Note  1:  Piston  powered  aircraft  that  have 
been  converted  to  turbine  power  should  use 
the  limits  for  corresponding  serial  number 
turbine-powered  aircraft. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  fatigue  cracks  from  occurring  in 
the  wing  lower  spar  cap  before  the  originally 
established  safe  life  is  reached.  Fatigue 
cracks  in  the  wing  lower  spar  cap,  if  not 
detected  and  corrected,  could  result  in  the 


wing  separating  from  the  airplane  during 
flight. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 
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Action 


Compliance  time 


Procedures 


(1 )  Modify  tt>e  applicat>le  aircraft  records  as  follows  to  show  tfie 
reduced  safe  life  for  the  wing  lower  spar  cap  (that  Is  speci- 
fied In  the  tat>le  In  paragraph  (a)  of  this  AD): 


(I)  For  ttie  affected  Models  AT-802  and  AT-802A  air- 
planes: update  the  Owners  Manual,  Section  6 — Air- 
worthiness Limitations,  Life  Limited  Parts, 
(il)  For  all  affected  airplanes  other  than  the  Models  AT-802 
arxl  AT-802A  airplanes:  incorporate  the  following  into 
the  Aircraft  Logbook  "In  accordance  with  AD  2001-10- 

04  Rl,  the  wing  lower  spar  cap  Is  life  limited  to (irv 

sert  Vt\e  applicable  safe  life  number  from  the  ctiart  In 
paragraph  (a)  of  this  AD), 
(iii)  If,  as  of  tt>e  time  of  the  logbook  entry  requirenrient  of 
paragraph  (d)(1)  of  this  AD,  your  airplane  is  over  or  with- 
in 10  hours  of  the  safe  life  limit,  an  additional  10  hours 
TIS  is  allowed  to  accomplish  ttie  replacement/modifica- 
tion. 
(2)  If  you  have  ordered  parts  from  ttie  factory  when  it  is  time  to 
replace  the  wing  lower  spar  cap  (as  required  per  the  logbook 
safe  life  reduction  In  paragraph  (d)(1)  of  this  AD),  but  ttie 
parts  are  not  available,  inspect,  using  eddy  current  methods, 
the  wing  lower  spar  cap.  These  inspections  are  allowed  until 
one  of  the  following  occurs,  at  whk^i  time  the  replacement/ 
modification  (required  when  the  lower  spar  cap  has  reached 
its  safe  life)  must  be  accomplished: 
(i)  Crack(s)  is/are  found; 

(ii)  Parts  become  available  from  the  manufacturer  or 
(iii)  Not  more  than  three  inspections  or  1 ,200  hours  TIS  go 
by:  the  first  inspection  would  have  to  be  accomplished 
upon  accumulating  the  safe  life;  the  second  inspection 
woukj  have  to  be  accomplished  within  400  hours  TIS 
after  accumulating  the  safe  life;  the  third  inspection 
would  have  to  t>e  accomplished  400  hours  TIS  after  the 
second  inspection;  and  the  replacement/modification 
would  have  to  be  accomplished  within  400  hours  TIS 
after  the  third  inspection  (maximum  elapsed  time  wouk) 
be  1,200  hours  TIS). 


Accomplish  tt>e  logt>ook  entry 
within  the  next  10  hours  TIS 
after  June  8,  2001  (the  ef- 
fective date  of  this  AD).  An 
additional  1 0  hours  TIS  to 
accomplish  the  modificatkKv/ 
replacement  is  allowed  if 
you  are  already  over  the 
safe  life  limit. 


Prior  to  furtfier  flight  after  or- 
dering the  parts  and  there- 
after at  intervals  not  to  ex- 
ceed 400  hours  TIS  until 
one  of  the  criteria  in  para- 
graphs (d)(2)(i),  (d)(2)(ii), 
and  (d)(2)(iii)  of  this  AD  is 
met. 


The  owner/operator  hokJing  at  least  a  private 
pilot  certificate  as  auttx>rized  t>y  sectk>n 
43.7  of  the  Federal  Aviatkxi  Regulations 
(14  CFR  43.7)  may  modify  the  aircraft 
records  as  specified  In  paragraphs  (d)(1)(i) 
and  (d)(1)(ii)  of  this  AD.  Make  an  entry  into 
the  aircraft  records  showing  compliance 
with  this  portKKi  of  the  AD  in  accordarKe 
with  section  43.9  of  Federal  Aviatk>n  Regu- 
lations (14  CFR  43.9).  Accomplish  the  ac- 
tual replacements/modifk::ations  in  accord- 
ance with  Snow  Engineering  Service  Letter 
#197,  #202,  #203,  or  #205,  all  Revised 
March  26,  2001 ,  as  applk»bte. 


In  accordance  with  ttie  procedures  in  Snow 
Engineering  Sen^k»  Letter  #197,  #202, 
#203,  or  #205,  all  Revised  March  26,  2001, 
as  applk:able. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Fort  Worth  Airplane 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector.  The 
inspector  may  add  comments  before  sending 
it  to  the  Manager,  Fort  Worth  AGO. 

(3)  Alternative  methodsof  compliance 
approved  for  AD  2001-10-04  or  AD  2000- 
14-51  are  not  considered  approved  for  this 
AD. 

Note  2:  This  AD  applies  to  each  airplane 
identifted  in  paragraph  (a)  of  this  AD,     ~ 
regardless  of  whether  it  has  been  modifted, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Are  there  any  alternative  methods  of 
compliance  already  approved  or  being 
considered  for  this  AD?  The  FAA  may 
approve,  as  an  as  an  alternative  method  of 
compliance,  inspection  of  the  wing  lower 
spar  cap.  You  must  submit  the  request  in 
accordance  with  the  procedures  in  paragiaph 
(e)  of  this  AD  and  adhere  to  the  following: 

(1)  If  you  are  over  or  within  10  hours  TIS 
of  the  safe  life  for  the  wing  lower  spar  cap 
and  you  have  ordered  parts  and  scheduled  a 
date  for  the  replacement/modification,  but 
having  the  replacement/modification  done 
on  this  date  grounds  the  airplane,  accomplish 
the  following: 


(i)  inspect  the  wing  lower  spar  cap  within 
10  hours  TIS  after  approval  of  the  alternative 
method  of  compliance; 

(ii)  reinspect  thereafter  at  intervals  not  to 
exceed  400  hours  TIS  until  either  cracks  are 
found,  the  date  of  the  scheduled 
replacement/modification  occurs,  or  1,200 
hours  TIS  after  the  initial  inspection  are 
accumulated,  whichever  occurs  firstL_ 

(iii)  accomplish  the  inspections  in 
accordance  with  the  procedures  in  Snow 
Engineering  Service  Letter  #197.  #202,  #203. 
or  #205,  all  Revised  March  26,  2001,  as 
applicable. 

(2)  Submit  the  following  to  the  Fort  Worth 
Airplane  Certification  Office  using  the 
procedures  described  in  paragraph  (e)  of  this 
AD: 

(i)  The  airplane  model  and  serial  number 
designation; 

(ii)  The  number  of  hours  TIS  on  the 
airplane; 
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(iii)  The  scheduled  date  for  the 
replacement/modification;  and 

(iv)  The  name  and  location  of  the 
authorized  repair  shop. 

(3)  For  more  information  about  this  issue: 
contact  Rob  Romero,  Aerospace  Engineer, 
FAA,  Fort  Worth  AGO,  2601  Meacham 
Boulevard.  Fort  Worth,  Texas  76193-0150; 
telephone:  (817)  222-5102;  facsimile:  (817) 
222-5960;  e:mail:  Rd}ert.A.Romero@faa.gov. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD  provided  that  the  following  is 
adhered  to: 

(1)  Only  operate  in  day  visual  flight  rules 
(VFR)  only. 

(2)  Ensure  that  the  hopper  is  empty.  - 

(3)  Limit  airspeed  to  135  miles  per  hour 
(mph)  indicated  airspeed  (IAS). 

(4)  Avoid  any  unnecessary  g-forces. 

(5)  Avoid  areas  of  turbulence. 

(6)  Plan  the  flight  to  follow  the  most  direct 
route. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Replacement 
actions  required  by  this  AD  must  be  done  in 
accordance  with  Snow  Engineering  Service 
Letter  #197,  #202.  #203,  or  #205,  all  Revised 
March  26,  2001,  as  applicable.  The  Director 
of  the  Federal  Register  previously  approved 
this  incorporation  by  reference  under  5 
U.S.C.  552(a)  and  1  CFR  part  51,  as  of  June 
8,  2001  (66  FR  27014.  May  16,  2001).  You 
may  get  copies  of  this  document  from  Air 
Tractor,  Incorporated,  P.O.  Box  485,  Olney. 
Texas  76374.  You  can  look  at  copies  at  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

(i)  When  Joes  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  June  8,  2001. 

Issued  in  Kansas  City,  Missouri,  on  May 
25,  2001. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  01-13737  Filed  6-1-01;  8:45  am] 
BUJJNG  code  4«10-13-U 


DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 

22  CFR  Part  51 

[Public  Notice  3672] 

Passport  Procedures — Amendment  to 
Requirements  for  Executing  a 
Passport  Application  on  Behalf  of  a 
Minor 

AGEriCY:  Bureau  of  Consular  Affairs, 
State  Department. 
ACTION:  Final  rule. 


summary:  This  rule  finalizes  the 
proposed  rule  published  on  October  10, 
2000.  The  rule  brings  passport 
regidations  into  conformity  with  current 
practice  and  implements  the 
requirements  of  Section  236  of  the 
Admiral  James  W.  Nance  and  Meg 
Donovan  Foreign  Relations 
Authorization  Act.  That  Section 
requires  that  both  parents  execute  a 
passport  application  on  behalf  of  a 
minor  under  age  14;  or,  if  only  one 
parent  executes  the  application,  such 
parent  must  establish  his  or  her 
custodial  status  or  the  other  parent's 
consent.  It  also  provides  for  exceptions 
to  this  requirement  in  exigent 
circumstances,  such  as  those  involving 
the  health  or  welfare  of  the  child,  or 
when  the  Secretary  of  State  determines 
that  issuance  of  a  passport  is  warranted 
by  special  family  circumstances. 
EFFECTIVE  DATE:  July  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Hotchner,  Director,  Office  of  Passport 
Policy,  Planning  and  Advisory  Services, 
2401  E.  Street.  NW.,  Room  917, 
Washington.  DC  20522-0907. 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  a  proposed  rule. 
Public  Notice  3428  at  65  FR  60132,  Oct. 
10,  2000,  with  a  request  for  comments, 
amending  niunerous  sections  of  Part  51 
of  Title  22  of  the  Code  of  Federal 
Regulations.  The  rule  was  proposed 
primarily  to  implement  provisions  of 
Section  236  of  the  Admiral  James  W. 
Nance  and  Meg  Donovan  Foreign 
Relations  Authorization  Act,  Public  Law 
106-113, 113  Stat.  1501A-420  (22 
U.S.C.  213n),  although  it  also  makes 
procedural  changes  to  harmonize  other 
parts  of  the  regulations  with  the  two- 
parent  consent  requirement.  The  rule 
was  disciissed  in  detail  in  Public  Notice 
3428,  as  were  the  Department's  reasons 
for  the  other  changes  to  the  regulations. 
The  Department  is  now  promulgating  a 
final  rule  with  minor  changes  firom  the 
proposed  rule  (for  example,  the  feet  that 
the  rule  applies  to  both  renewal  and 
first  time  passport  applications  is 
clarified)  and  no  substantive  change. 

Analysis  of  Comments 

The  proposed  rule  was  published  for 
comments  on  October  10.  2000  at  65  FR 
60132.  The  comment  period  closed 
November  6,  2000.  but  the  Department 
continued  to  accept  comments 
(including  by  electronic  mail)  until 
November  28,  2000,  to  accommodate 
delays  in  publication  and  mail  delivery. 

The  Department  received  forty-nine 
(49)  comments  regarding  the  proposed 
change  in  the  procedures  for  applying 
for  passports  on  behalf  of  minors  under 
age  14.  Most  were  received  via  e-mail 


firom  individuals  living  abroad.  In 
addition  to  expressing  an  opinion,  most 
of  the  comments  also  contained  specific 
questions  about  implementation.  The 
majority — 26 — were  opposed  to  the 
concept  of  requiring  both  parents  to 
apply  for  a  passport  on  behalf  of  a  minor 
imder  age  14,  but  offered  few  specific 
comments  on  the  draft  regulation.  Four 
commentators  were  in  favor  of  the 
requirement;  one  saw  both  sides  of  the 
issue;  and  7  just  asked  questions  but 
made  no  comment. 

The  majority  of  the  comments 
expressed  concern  about  the 
inconvenience  to  families  who  are  not 
involved  in  a  child  custody  dispute  and 
for  whom  it  might  be  difficult  to  have 
both  parents  apply  for  a  passport  on 
behalf  of  a  minor  underage  14.  For 
example,  in  some  cases  in  which  a 
family  lives  far  from  a  U.S.  embassy, 
passport  agency,  or  acceptance  facility, 
it  may  cause  hardship  to  the  entire 
family  to  require  both  parents  to  travel 
to  execute  the  application. 

The  regulation  expressly  provides  for 
this  circumstance  by  allowing  the 
applying  parent  to  present  a  simple 
written  statement  from  the  non-applying 
parent  giving  consent  to  the  issuance  of 
the  passport.  The  written  statement  will 
be  presented  by  the  applying  parent 
under  penalty  of  perjury  and  will 
become  a  part  of  the  minor's  permanent 
passport  file. 

Generally,  the  written  statement 
consenting  to  the  issuance  of  the 
passport  will  be  accepted  without 
fiuther  questions,  but  additional 
evidence  may  be  required  if  the 
adjudicating  officer  has  reason  to 
suspect  that  the  statement  is  not  true.  If 
the  non-appl)nng  parent  neither  signs 
the  application  nor  provides  a  written 
statement  consenting  to  the  issuance  of 
a  passport  (for  whatever  reason),  the 
applying  parent  may  submit  his  or  her 
own  wrritten  statement,  made  under 
penalty  of  perjury,  explaining  why  the 
other  parent  did  not  or  could  not 
participate  in  the  child's  passport 
application.  The  adjudicating  officer 
will  then  consider  whether  this 
explanation  falls  within  the  parameters 
of  the  special  fomily  circumstances 
exception.  If  the  determination  is  made 
that  it  does  not  fall  under  that 
exception,  the  passport  will  be  denied. 
We  anticipate  that  tiiere  will  be  very  few 
instances  where  passports  will  be 
denied  under  these  circumstances. 

Another  concern  was  raised  by  single 
parents  who  are  no  longer  in  contact 
with  the  minor's  other  parent. 

The  regulation  provides  that  parents 
need  only  present  documentary 
evidence  of  sole  custody,  i.e.,  a  birth 
certificate  or  adoption  decree  listing 
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only  one  parent,  evidence  of  the  death 
of  a  parent,  a  decree  granting  sole 
custody,  or  a  coiul  order  terminating  the 
other  parent's  parental  rights.  The 
Department  will  consider  other 
documentary  evidence  as  warranted  by 
the  circimistances.  If  no  documentary 
evidence  is  available,  the  applying 
parent  may  submit  a  written  statement 
under  penalty  of  perjury  setting  out  the 
circumstances  that  prevent  him  or  her 
from  presenting  the  requested 
documentation. 

Some  comments  referred  to  the  ability 
ofnon-U.S.  citizens  to  obtain  a  U.S. 
passport  for  their  U.S.  citizen  child  or  to 
inhibit  the  issuance  of  their  child's 
passport  when  applied  for  by  the  U.S. 
citizen  parent. 

The  fact  that  a  parent  is  not  a  U.S. 
citizen  does  not  limit  his  or  her  ability 
to  obtain  a  U.S.  passport  on  behalf  of  his 
or  her  minor  U.S.  citizen  child. 
Similarly,  a  non-U.S.  citizen  parent  may 
request  that  no  U.S.  passport  be  issued 
to  a  U.S.  citizen  minor  if  that  parent  has 
legal  custody  of  the  child.  The  new 
regulation  does  not  change  the  rights  of 
parents  in  this  respect. 

The  Department  has  a  long-standing 
program  that  provides  for  parental 
notification  and  the  denial  of  a  passport 
to  a  minor  of  any  age  who  is  the  subject 
of  a  child  custody  dispute.  The 
Children's  Passport  Issuance  Alert 
Program  enables  the  Department  of 
State's  Office  of  Children's  Issues  to 
notify  a  parent  or  legal  guardian,  when 
requested,  before  issuing  a  U.S.  passport 
for  his  or  her  child.  At  the  request  of  a 
custodial  or  non-custodial  parent,  legal 
guardian,  legal  representative,  or  a  court 
of  competent  jurisdiction,  the 
Department  will  enter  the  child's  name 
into  its  passport  name  check  clearance 
system.  This  allows  the  Department  to 
alert  the  requesting  parent  if  a  passport 
application  is  received  for  the  child.  To 
deny  the  passport  application,  the 
Department  must  have  on  file  a  written 
request  for  denial  from  a  parent,  legal 
guardian,  or  an  officer  of  the  court,  and 
a  complete  copy  of  a  temporary  or 
permanent  court  order  that  provides  for: 
(1)  Sole  legal  custody  to  the  requesting 
parent;  (2)  joint  custody  to  both  parents 
(which  the  Department  treats  as 
inherently  requiring  both  parents  to 
consent  to  passport  issuance);  or  (3)  a 
restriction  on  the  child's  travel  or  a 
requirement  of  that  both  parents  or  the 
appropriate  court  give  permission  to 
travel.  The  Department  strongly 
encourages  parents  >vhb  fear  that  their 
child  may  be  abducted  to  continue  to 
make  use  of  this  program. 

The  public  comments  expressed 
concern  that  some  U.S.  citizen  children 


are  dual  citizens  and  may  be  entitled  to 
a  foreign  passport 

A  U.S.  citizen  child  may  have  another 
nationality  because  the  child  was  bom 
abroad,  because  one  of  the  child's 
parents  acquired  a  foreign  nationality  at 
birth,  or  because  one  of  the  child's 
parents  acquired  a  second  nationality 
through  naturalization  in  another 
country.  Acquisition  of  foreign 
nationality  may  occur  in  these  cases 
without  regard  to  the  wishes  of  the  U.S. 
citizen  parent  of  the  child.  Similarly, 
the  child  of  foreign  nationals  may 
acquire  U.S.  citizenship  regardless  of 
the  child's  parent's  wishes  (e.g.,  if  the 
child  is  bom  in  the  United  States).  The 
inability  to  obtain  a  U.S.  passport  will 
not  necessarily  prevent  a  dual  national 
child  fit>bi  obtaining  and  traveling  on  a 
foreign  passport.  While  some  foreign 
countries  will  give  effect  to  U.S.  custody 
orders,  they  are  generally  free  to  issue 
passports  to  their  nationals,  including 
minor  children. 

The  Comments  Also  Contained  Specific 
Questions  That  Are  Addressed  Below 

Will  currently  valid  passports  held  by 
minors  under  age  14  continue  to  be 
valid  after  the  two-parent  application 
requirement  goes  into  effect? 

Yes,  currenUy  valid  passports  will 
continue  to  be  valid  until  their 
expiration  date,  generally  five  years 
from  the  date  of  issuance.  However, 
when  those  passports  expire,  the  two- 
parent  consent  requirement  will  apply 
for  new  or  renewal  passport  requests  if 
the  child  is  still  under  age  14. 

Once  a  passport  is  actually  issued, 
will  there  need  to  be  two  signatures  in 
the  passport  in  order  for  it  to  be  valid? 

No.  Only  one  parent  need  sign  the 
passport. 

Can  the  rule  apply  only  to  renewals 
and  not  first  time  applicants? 

No.  The  statute  specifically  applies  to 
all  passports  issued  for  minors  under, 
age  14. 

Do  the  new  statute  and  its 
implementing  regulation  require  both 
parents  to  travel  with  their  minor? 

No.  The  statute  and  regulation  apply 
only  to  the  application  for  the  passport, 
not  to  the  actual  use  of  the  passport. 

Will  U.S.  citizen  children  who  are 
unable  to  obtain  a  U.S.  passport  due  to 
lack  of  the  second  parent's  permission 
be  granted  visas  in  their  foreign 
passports  to  enable  travel  to  Qie  United 
States? 

No.  U.S.  law  specifically  prohibits  the 
issuance  of  a  U.S.  visa  to  a  U.S.  citizen 
or  national. 

Will  additional  fees  be  charged  for  the 
two  signatures? 

No.  the  same  passport  fee  for  minors 
remains  in  effect. 


What  is  considered  an  exigent 
circumstance? 

Some  examples  of  exigent 
circumstances  would  include,  but  not 
be  limited  to:  (1)  A  minor  who  needs  to 
travel  due  to  a  serious  illness  of  a 
person  in  the  minor's  immediate  family; 
(2)  a  minor  who  must  travel  to  receive 
emergency  medical  treatment;  (3)  a 
minor  who  has  his  or  her  pasrport  lost 
or  stolen  while  traveling  abroad 
accompanied  by  only  one  parent,  or 
traveling  imaccompanied  by  a  parent  or 
parents  with  a  school,  church  or  other 
group,  and  who  needs  to  travel 
immediately  to  another  overseas 
destination. 

What  is  considered  a  special  family 
circumstance? 

Examples  of  special  family 
circumstances  include,  but  are  not 
limited  to:  (1)  A  situation  in  which  the 
non-applying  parent  has  abandoned  the 
family,  and  his  or  her  whereabouts  are 
unknown;  or  (2)  a  situation  in  which  the 
non-applying  parent  is  unable  to  give 
written  consent  due  to  serious  health 
problems.  Instances  involving 
inconvenience  to  the  non-applying 
parent  will  not  be  considered  a  special 
family  circumstance,  however.  A  non- 
applying  parent  who  cannot  personally 
appear  at  an  acceptance  facility, 
passport  agency,  or  U.S.  embassy, 
consulate  or  consular  agency  abroad  to 
sign  the  minor's  application  may  send 
the  signed  consent  statement  by 
overnight  delivery  if  the  minor's  travel 
is  urgent,  or  fax  it  to  the  applying  parent 
or  passport  issuing  office  if  the  minor's 
travel  is  imminent. 

When  both  parents  have  abandoned 
the  minor  or  are  deceased  and  there  has 
been  no  formal  or  legal  determination  of 
custody  or  guardianship  (such  as  when 
a  grandparent,  aunt,  uncle,  brother  or 
sister  has  assumed  responsibility), 
documentation  of  legal  custody  or 
guardianship  must  be  obtained  and 
submitted.  If  exigent  circumstances 
apply  to  a  child  in  this  situation,  a 
passport  would  be  issued  without  such 
dociunentation  if  failure  to  do  so  would 
cause  grave  danger  to  the  child. 
Examples  would  include  medical 
evacuation  of  a  child  from  a  foreign 
country  to  the  United  States  or  an 
emergency  evacuation  of  U.S.  citizens 
from  a  foreign  country  during  a  period 
of  civil  unrest. 

Additional  Comments 

In  crafting  the  regulations  to 
implement  the  statute  uniformly  and 
fairly,  the  Department  sought  to 
implement  the  statute  in  a  way  that  will: 
(1)  Use  the  passport  application  process 
as  a  vehicle  for  deterring  parental  child 
abduction;  (2)  minimize  any 
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unnecessary  inconvenience  to  parents 
in  the  majority  of  cases  that  do  not 
involve  parental  abduction  issues;  and 
(3)  fulfdl  the  Department's 
responsibilities  for  passport  issuance 
and  the  protection  of  U.S.  citizens 
abroad.  We  feel  that  the  final  regulation 
meets  those  goals.  A  central  featiire  of 
the  regidation  is  that  it  puts  the  full 
biuden  of  responsibility  for  the  bona 
fides  of  the  documentation  submitted 
and  the  truthfulness  of  representations 
made  therein  on  the  applying  parent  or 
legal  guardian,  who  will  be  subject  to 
criminal  penalties  for  making  false 
statements  to  prociu-e  a  passport. 
Although  not  obligated  to  do  so  in  any 
particular  case,  the  Department  reserves 
its  right  to  investigate  or  verify  the 
truthfulness  of  assertions  made  diuing 
the  application  process,  or  to  confirm 
the  validity  of  documents  presented  in 
support  of  the  application. 

Implementation  Date 

The  effective  date  of  this  regulation  is 
July  2,  2001.  This  date  will  give  the 
Department  time  to  redesign,  obtain 
required  approval  under  the  Paperwork 
Reduction  Act  for,  and  print  a  new 
passport  application  form  with 
signat\ire  blocks  for  both  parents' 
signatures.  It  will  also  avoid  introducing 
a  new  requirement  into  the  application 
process  during  the  peak  pre-summer 
travel  period.  Finally,  it  will  give  the 
Department  sufficient  time  to 
disseminate  information  regarding  the 
new  requirement. 

Regulatory  Findings 

Administrative  Procedure  Act 

The  E)epartment  is  publishing  this 
rule  as  a  final  rule  after  it  was  published 
as  a  proposed  rule  on  October  10,  2000 
(see  SUPPLEMENTARY  INFORMATION). 

Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $1  million  or  more  in 
any  year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  imder  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regidatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign 
based  companies  in  domestic  and 
import  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regidatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

The  reporting  or  recordkeeping  action 
required  from  the  public  under  the  rule 
requires  the  approval  of  the  Office  of 
Management  and  Budget  upder  the 
Paperwork  Reduction  Act.  A  form  for 
documenting  the  written  consent  of  a 
parent  not  applying  or  special 
circumstances  why  such  parent's 
written  consent  cannot  be  obtained  is 
being  forwarded  to  OMB  as  required. 

List  of  Subjects  in  22  CFR  Part  51 

Administrative  practice  and 
procedure,  Passports  and  visas, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  part  51  is 
amended  as  follows: 

PART  51— PASSPORTS 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  211a,  213.  2651a, 
2671(d)(3),  2714  and  3926;  31  U.S.C.  9701: 
E.O.  11295,  3  CFR,  1966-1970  Comp.,  p.  570; 
sec.  236,  Pub.  L.106-113, 113  Stat.  1501A- 
430:  18  U.S.C.  1621(a)(2). 


2.  In  §  51.1,  redesignate  paragraphs  (g) 
and  (h)  as  paragraphs  (h)  and  (i), 
respectively,  and  add  a  new  paragraph 
(g)  to  read  as  follows: 

S51.1    DeflnWon*. 

•         *         *         *         • 

(g)  Passport  Application  means  the 
application  form  for  a  United  States 
passport,  filled  in,  subscribed  and 
executed  as  prescribed  by  the  Secretary 
pursuant  to  22  U.S.C.  213,  and  all 
documents,  photos  and  statements 
submitted  with  the  form  or  thereafter  in 
support  of  the  application.  A  person 
providing  false  information  as  part  of  a 
passport  application,  whether 
contemporaneously  with  the  application 
form  or  at  any  other  time,  is  subject  to 
prosecution  for  passport  fraud  or 
perjury  under  all  applicable  criminal 
statutes,  including  but  not  limited  to  18 
U.S.C.  1001, 1541,  et  seq.  and  1621. 
***** 

3.  Revise  §51.21(d)(4)(ii)  to  read  as 
follows: 

§  51 .21    Execution  of  paMport  appticatlon. 

***** 

(d)*  *  * 

(4)*  •  * 

(ii)  Mail  applications  abroad  on  behalf 
of  minors  under  the  age  of  14  must 
comply  with  the  requirements  of 
§51.27; 
***** 

4.  In  §  51.27,  revise  paragraph  (b)  and 
paragraph  (d)(l)(i)  introductory  text  to 
read  as  follows: 

§51.27    Minors. 

***** 

(b)  Execution  of  the  application  for 
minors.  (1)  Minors  14  years  of  age  and 
above.  A  minor  aged  14  and  above  is 
required  to  execute  an  application  on 
his  or  her  own  behalf  imless,  in  the 
judgment  of  the  person  before  whom  the 
application  is  executed,  it  is  not 
desirable  for  the  minor  to  execute  his  or 
her  own  application.  In  such  a  case,  it 
must  be  executed  on  behalf  of  the  minor 
aged  14  and  above  by  a  parent  or 
guardian  of  the  minor  or  by  a  person  in 
loco  parentis. 

(2)  Minors  under  the  age  of  14.  (i) 
Except  as  specifically  provided  in  this 
section,  bodi  parents  or  each  of  the 
child's  legal  guardians,  if  any,  whether 
applying  for  a  passport  for  the  first  time 
or  for  a  renewal,  must  execute  the 
application  on  behalf  of  a  minor  under 
age  14  under  penalty  of  perjury,  and 
provide  documentary  evidence  of 
parentage  showing  the  minor's  name, 
date  and  place  of  birth,  and  the  names 
of  the  parent  or  parents. 

(ii)  A  passport  application  may  be 
executed  on  behalf  of  a  minor  under  age 
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14  by  just  one  parent  or  legal  guardian 
if  such  person  provides,  imder  penalty 
of  perjury: 

(A)  Documentary  evidence  that  such 
person  is  the  sole  parent  or  has  sole 
custody  of  the  child;  or 

(B)  A  written  statement  of  consent 
bom  the  non-applying  parent  or 
guardian,  if  applicable,  to  the  issuance 
of  the  passport. 

(iii)  An  individual  may  apply  in  loco 
parentis  on  behalf  of  a  minor  imder  age 
14  by  submitting  a  notarized  written 
statement  or  a  notarized  affidavit  from 
both  parents  specifically  authorizing  the 
application.  However,  if  only  one  parent 
provides  the  notarized  written  statement 
or  notarized  affidavit,  documentary 
evidence  that  such  parent  has  sole 
custody  of  the  child  must  be  presented. 

(iv)  Documentary  evidence  in  support 
of  an  application  executed  on  behalf  of 
a  minor  under  age  14  by  one  parent  or 
person  in  loco  parentis  under 
paragraphs  (b)(2)(ii)  and  (iii)  of  this 
section  may  include,  but  is  not  limited 
to,  the  following: 

(A)  A  birth  certificate  providing  the 
minor's  name,  date  and  place  of  birth 
and  the  name  of  the  sole  parent; 

(B)  A  Consular  Report  of  Birth  Abroad 
of  a  Citizen  of  the  United  States  of 
America  (FS-240)  or  a  Certification  of 
Report  of  Birth  of  a  United  States 
Citizen  (DS-1350)  providing  the  minor's 
name,  date  and  place  of  birth  and  the 
name  of  the  sole  parent; 

(C)  An  adoption  decree  showing  only 
one  adopting  parent; 

(D)  An  order  of  a  court  of  competent 
jurisdiction  granting  sole  custody  to  the 
applying  parent  or  legal  guardian  and 
containing  no  travel,  restrictions 
inconsistent  with  issuance  of  the 
passport; 

(E)  A  judicial  declaration  of 
incompetence  of  the  non-applying 
parent; 

(F)  An  order  of  a  court  of  competent 
jurisdiction  specifically  permitting  the 
applying  parent's  or  guardian's  travel 
with  the  child; 

(G)  A  death  certificate  for  the  non- 
applying  parent;  or 

(H)  A  copy  of  a  Commitment  Order  or 
comparable  document  for  an 
incarcerated  parent. 

(v)  In  instances  when  a  parent 
submits  a  custody  decree  invoking  the 
provisions  of  paragraph  (d)(1)  of  this 
section,  the  judicial  limitations  on  the 
minor's  ability  to  travel  contained  in  the 
custody  decree  will  be  given  effect. 

(vi)  The  requirements  of  paragraphs 
(b)(2)(i),  (ii)  and  (iii)  of  this  section  may 
be  waived  in  cases  of  exigent  or  special 
family  circumstances,  as  determined  by 
a  Department  official  designated  under 
paragraph  (b)(2)(vi)(E)  of  this  section. 


(A)  Exigent  circumstances  are  defined 
as  time-sensitive  circimistances  in 
which  the  inability  of  the  minor  to 
obtain  a  passport  would  jeopardize  the 
health  and  saiety  or  welfare  of  the  minor 
or  would  result  in  the  child  being 
separated  from  the  rest  of  his  or  her 
traveling  party. 

(B)  "Time-sensitive"  generally  means 
that  there  is  not  enough  time  before  the 
minor's  emergency  travel  to  obtain 
either  the  required  consent  of  both 
parents/guardians  or  dociunentation 
reflecting  a  sole  parent's/guardian's 
custody  rights. 

(C)  Special  family  circumstances  are 
circumstances  in  which  the  minor's 
family  situation  makes  it  impossible  for 
one  or  both  of  the  parents  to  execute  the 
passport  application. 

(D)  A  parent  applying  for  a  passport 
for  a  child  under  age  14  under  this 
paragraph  (b)(2)(vi)  must  submit  with 
the  application  a  written  statement 
subscribed  under  penalty  of  perjury 
describing  the  exigent  or  special  family 
circumstances  the  parent  believes 
should  be  taken  into  consideration  in 
applying  an  exception.  _i 

(E)  Determinations  under  this 
paragraph  (b)(2)(vi)  may  be  made  by  a 
senior  passport  adjudicator  or  the 
Deputy  Assistant  Secretary  for  Passport 
Services  for  an  application  filed  within 
the  United  States,  or  a  consular  officer 
or  the  Deputy  Assistant  Secretary  for 
Overseas  Citizens  Services  for  an 
application  filed  abroad. 

(vii)  Nothing  contained  in  this  section 
shall  prohibit  any  Department  official 
adjudicating  a  passport  application  on 
behalf  of  a  minor  from  requiring  an 
applicant  to  submit  other  documentary 
evidence  deemed  necessary  to  establish 
the  applying  adult's  entitlement  to 
obtain  a  passport  on  behalf  of  a  minor 
under  the  age  of  14  in  accordance  with 
the  provisions  of  this  regulation. 
***** 

(d)*  *  * 

(l)(i)  When  there  is  a  dispute 
concerning  the  custody  of  a  minor 
under  age  18,  a  passport  may  be  denied 
if  the  Department  has  on  file,  or  is 
provided  in  the  course  of  a  passport 
application  executed  on  behalf  of  a 
minor,  a  copy  of  a  court  order  from  a 
court  of  competent  jurisdiction  in  the 
United  States  or  abroad  which: 
***** 

5.  Revise  §  51.40  to  read  as  follows: 

§  51 .40    Burden  of  proof. 

The  applicant  has  the  burden  of 
proving  that  he  or  she  is  a  national  of 
the  United  States. 

6.  Revise  §  51.41  to  read  as  follows: 


1 51 .41    Documentary  evidenoe. 

Every  application  shall  be 
accompanied  by  evidence  of  the  U.S. 
nationality  of  the  applicant. 

Dated:  May  10.  2001. 

For  the  Secretary  of  State. 

Nfary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 

[PR  Doc.  01-13845  Filed  6-1-01:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD09-01-048] 

Safety  Zona:  Captain  of  ttta  Port 
Detroit  Zona 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation  of 
final  rule. 

SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 
fireworks  displays  in  the  Captain  of  the 
Port  Detroit  Zone  during  June  2001. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  during  these  events. 
These  zones  will  restrict  vessel  traffic 
from  a  portion  of  the  Captain  of  the  Port 
Detroit  Zone. 

DATES:  Effective  horn  12:01  a.m.(EST) 
on  June  1,  2001  to  11:59  p.m.(EST)  on 
June  30,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Brandon  Sullivan,  U.S.  Coast 
Guard  Marine  Safety  Office  Detroit,  MI 
(313) 568-9580. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent 
safety  zones  in  33  CFR  165.907 
(published  May  21.  2001,  in  the  Federal 
Register,  66  FR  27868),  for  fireworks 
displays  in  the  Captain  of  the  Port 
Det^it  Zone  during  June  2001.  The 
following  safety  zones  are  in  effect  for 
fireworks  displays  occurring  in  the 
month  of  June  2001 : 

(1)  Bay-Rama  Fish  fly  Festival.  New 
Baltimore,  MI.  Location:  All  waters  off 
New  Baltimore  City  Park.  Lake  St.  Clair- 
Anchor  Bay  bounded  by  the  arc  of  a 
circle  with  a  300-yard  radius  with  its 
center  located  at  approximate  position 
42°  41'N,  082°  44'W,  June  13,  2001,  fitim 
9  p.m.  to  11  p.m. 

(2)  Jefferson  Beach  Marina  Fireworks. 
St.  Clair  Shores,  MI.  Location:  All 
waters  of  Lake  St.  Clair  within  a  300- 
yard  radius  of  the  fireworks  barge  in 
approximate  position  42°  327^,  082" 
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51'W,  about  1000  yards  east  of  Jefferson 
Beach  Marina  on  June  28,  2001,  firom 
9:30  p.m.  to  10:30  p.m. 

(3)  St.  Clair  Shores  Fireworks,  St.  Clair 
Shores,  MI.  Location:  All  waters  of  Lake 
St.  Clair  within  a  300-yard  radius  of  the 
fireworks  barge  in  approximate  position 
42°  32'N,  082°  51'W,  about  1000  yards 
east  of  Veterans  Memorial  Park  (off 
Masonic  Rd.),  St.  Clair  Shores,  MI  on 
June  29,  2001,  from  10  p.m.  to  10:30 
p.m. 

(4)  City  of  Wyandotte  Fireworks, 
Wyandotte,  MI.  Location:  The  waters  off 
the  breakwall  between  Oak  &  Van 
Alstyne  St.,  Detroit  River  bounded  by 
the  arc  of  a  circle  with  a  300-yard  radius 
with  its  center  in  approximate  position 
42°  12'N,  083°  09'W  on  June  29,  2001 
from  9:15  p.m.  to  10:15  p.m. 

(5)  Crosse  Pointe  Farms  Fireworks, 
Grosse  Pointe  Farms,  MI.  Location:  All 
waters  of  Lake  St.  Clair  within  a  300- 
yard  radius  of  the  fireworks  barge  in 
approximate  position  42°  23'N.  082° 
52'W,  about  300  yards  east  of  Grosse 
Pointe  Farms  on  June  30,  2001  from  9:30 
p.m.  to  10:30  p.m. 

(6)  Grosse  lie  Yacht  Club  Fireworks, 
Grosse  He,  MI.  Location:  The  waters  off 
the  Grosse  He  Yacht  Club  deck,  Detroit 
River  bounded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  its  center 
approximately  located  at  42°  05'N.  083° 
09'W  on  June  30,  2001  from  9:45  p.m. 
to  10:45  p.m. 

(7)  Sigma  Gamma  Assoc.,  Grosse 
Pointe  Farms,  MI.  Location:  The  waters 
off  Ford's  Cove.  Lake  St.  Clair  bounded 
by  the  arc  of  a  circle  with  a  300-yard 
radius  with  its  center  in  approximate 
position  42°  27'N,  082°  52'W  on  June  25, 
2001  from  9  p.m.  to  10  p.m. 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  these 
safety  zones  will  be  in  effect  for  the 
duration  of  the  events.  Vessels  may  not 
enter  the  safety  zones  without 
permission  from  Captain  of  the  Port  . 
Detroit.  If  you  would  like  permission, 
contact  the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT.  Spectator  vessels 
may  anchor  outside  the  safety  zones  but 
are  cautioned  not  to  block  a  navigable 
channel. 

Dated:  May  25.  2001. 
S.P.  GaiTity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit. 

IFR  Doc.  01-14091  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  110  and  111 

[USCG-1 999-6096] 
RIN2115-AF89 

Marine  Shipboard  Electrical  Cable 
Standards 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  amends  its 
electrical  engineering  regulations  for 
merchant  vessels  by  adding  alternate 
cable  standards  that  are  equivalent  to 
the  existing  standards.  Our  purpose  is  to 
revise  requirements  that  create  an 
unwarranted  difference  between 
domestic  rules  and  international 
standcirds  for  marine  cable. 
DATES:  This  final  rule  is  effective  July  5, 
2001.  The  incorporation  by  reference  of 
certain  publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  5.  2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-l  999-6096  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  aJso  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  rule,  call 
Dolores  Mercier,  Project  Manager,  Office 
of  Design  and  Engineering  Standards 
(G-MSE),  Coast  Guard,  telephone  202- 
267-0658.  If  you  have  questions  on 
viewing  the  docket,  call  Dorothy  Beard. 
Chief.  Dockets.  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  February  8,  2000,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Marine  Shipboard  Electrical 
Cable  Standards"  in  the  Federal 
Register  (65  FR  6111).  Following 
publication  of  the  NPRM,  we  received 
several  requests  to  hold  a  public 
meeting.  In  response  to  these  requests, 
we  scheduled  a  public  meeting  for  June 
28.  2000.  We  notified  the  public  of  the 
meeting  in  a  notice  of  public  meeting 
and  reopening  of  comment  period 


published  on  June  5,  2000  (65  FR 
35600).  On  June  26,  2000,  we  published 
a  correction  to  the  notice  (65  FR  39334). 
On  July  27,  2000,  we  published  a  notice 
to  reopen  the  comment  period  (65  FR 
46143). 

Background  and  Purpose 

Since  the  last  revision  of  our  electrical 
engineering  regulations  in  46  CFR 
chapter  I,  subchapter  J,  (62  FR  23894, 
May  1, 1997),  we  have  received  a 
number  of  letters  concerning  the 
construction  requirements  in  46  CFR 
111  .60-1  and  111  .60-3  for  cable  used 
on  merchant  vessels.  Sections  111.60-1 
and  111.60-3  allow  the  use  of  cables 
meeting  certain  industry  standards 
listed  in  those  sections.  The  letters 
suggest  that  there  are  other  cable 
standards  beside  those  listed  in  the  two 
sections  that  would  provide  a  level  of . 
performance  and  safety  equivalent  to 
the  listed  standards.  The  Coast  Guard 
completed  equivalency  determinations 
on  UL  1309  (1995);  lEC  92-350,  1988, 
amendment  1  (1994);  and  lEC  92-353 
(1995-01)  and  found  them  to  be 
equivalent. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  58 
comments  on  the  notice  of  proposed 
rulemaking  (NPRM).  Here,  we  discuss 
first  comments  of  a  general  nature,  then 
comments  relating  to  specific  sections  of 
the  regulation. 

/.  General  Comments 

1.  Several  commenters  liked  the 
proposed  changes  to  §§111.60-1  and 
111.60-3.  They  agreed  that  the  changes 
offered  the  entire  maritime  industry 
more  flexibility  and  increased  the 
clarity  of  the  regulations  without 
compromising  performance  or  safety.  A 
number  of  comments  commended  the 
Coast  Guard's  effort  to  enhance  its 
marine  shipboard  electrical  cable 
regulation  and  incorporate  industry 
standards,  both  domestic  and 
international. 

2.  Eight  comments  recommended  that 
the  Coast  Guard  use  the  new  lEC 
numbering  system  for  its  references  to 
any  lEC  standard. 

The  Coast  Guard  agrees  with  these 
comments  and  will  change  them 
throughout  46  CFR  as  part  of  a  separate 
rulemaking. 

3.  Six  comments  stated  that  the  Coast 
Guard  requires  marine  shipboard 
electrical  cable  to  be  certified  by  an 
independent  laboratory. 

The  Coast  Guard  does  not  require 
third-party  verification  for  marine 
shipboard  electrical  cable.  The  cable 
manufacturer  may  self-certify  its  cable 
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to  any  of  the  cable  standards  listed  in 
Slll.60-l(a). 

4.  Three  comments  suggested  that  the 
Coast  Guard  list  in  46  CFR  all  cable 
types  approved  by  the  Coast  Guard  as 
meeting  a  particular  standard. 

If  the  cable  meets  a  standard  accepted 
by  the  Coast  Guard,  the  standard's 
number  (e.g.,  lEC  92-3)  appears  on  the 
cable  markings.  Therefore,  there  is  no 
need  to  also  list  them  in  the  regulations. 

5.  Several  comments  recommended 
that  the  edition  of  IEEE  Std  45 
referenced  in  the  existing  regulations  be 
changed  from  the  1983  edition  to  the 
1998  edition. 

As  a  separate  project,  we  published  a 
request  for  comments  on  January  8, 
2001  (66  FR  1283),  regarding  this 
specific  recommendation,  and  we  look 
forward  to  receiving  additional 
comments  on  this  topic  under  that 
notice. 

6.  Eleven  comments  stated  that  lEC 
92-3  was  an  obsolete  standard  and 
should  not  be  referenced  in  46  CFR 
chapter  I,  subchapter  J. 

The  Coast  Guard  still  recognizes  lEC 
92-3  as  an  acceptable  standard, 
however  it  will  be  reviewed  as  part  of 
a  future  rulemaking. 

7.  Two  comments  asked  whether 
NVIC  2-89,  Guide  for  Electrical 
Installation  on  Merchant  Vessels  and 
Mobile  Offshore  Drilling  Units,  will  still 
be  valid  with  the  incorporation  of  UL 
1309  in  §§  111.60-1  and  111.60-3. 

NVIC  2-89  is  not  affected  by  this 
rulemaldng. 

//.  Comments  on  Specific  Sections 

Section  111.60-1 

1.  Six  comments  agreed  with  adding 
lEC  92-350  and  lEC  92-353  to 

§§  111.60-l(a)  and  111.60-3.  These 
comments  agree  that  the  current  marine 
shipboard  cable  regiUations  create  an 
unwarranted  differential  between 
domestic  rules  and  international 
standards.  Some  comments  also  pointed 
out  that  classification  societies,  such  as 
American  Bureau  of  Shipping  (ABS) 
and  Det  Norske  Veritas  (DNV),  accept 
lEC  standards  in  their  regulations. 

2.  Three  comments  recommended  that 
lEC  92-350  not  be  added  to  §  111.60- 
1(a),  as  proposed,  because  lEC  92-353, 
which  is  also  added  to  §  11 1.60-1  (a), 
refers  to  lEC  92-350. 

Although  lEC  92-350  is  referred  to  in 
lEC  92-353,  the  Coast  Guard  accepts 
only  the  1988,  amendment  1  (1994), 
edition  of  lEC  92-350.  Therefore,  lEC 
92-350  is  listed  here  and  in  §  110. 10- 
1(b)  to  let  the  user  know  which  revision 
of  the  standard  we  recognize. 

3.  Seven  comments  disagreed  vdth 
adding  lEC  92-350  and  lEC  92-353  to 


§§111.60-1  and  111.60-3.  The  reason 
most  stated  for  this  disagreement  was 
that  the  thickness  of  the  insulation  of 
the  lEC  cable  is  less  than  the  thickness 
of  cable  insulation  imder  IEEE  Std  45, 
1983. 

We  agree  that  the  lEC  cable  does  have 
thinner  insulation  and,  because  of  this, 
we  require  the  use  of  the  derated 
ampacity  and  temperature  table  in  lEC 
92-352  for  this  cable.  We  have  added 
this  requirement  for  all  cable 
constructed  to  lEC  93-353  and  have 
added  '•IEC'92-353"  to  §§  \U.60-3[c). 

4.  Fourteen  comments  commended 
the  Coast  Guard's  initiative  in  adding 
UL  Std  1309  (1995)  to  §§  111.60-l(a) 
and  111.60-3(a). 

5.  Five  comments  stated  that  cable 
constructed  to  UL  1309  provides  for 
third-party  testing  of  the  cable.  UL  Std 
1309  (1995),  in  itself,  does  not  require 
or  guarantee  third-party  testing  (listing 
by  UL).  It  is  a  construction  standard  to 
which  a  manufacturer  may  self-certify 
its  cable.  The  manufacturer  may  then 
label  the  cable  as  meeting  UL  Std  1 309 
(1995),  section  5(f).  Third-party 
verification  would  be  initiated  if  the 
cable  manufacturer  requests  that  the 
testing  of  the  cable  to  UL  Std  1309 
(1995)  be  performed  by  an  independent 
laboratory. 

6.  Three  comments  recommended  that 
UL  Std  1309  (1995)  not  be  used  in  the 
electrical  cable  regulations,  because 
they  believe  the  standard  is  not  an 
industry  consensus  standard. 

UL  standards  are  widely  recognized 
throughout  the  maritime  industry  on  an 
international  level. 

7.  Six  comments  requested  that  the 
Coast  Guard  identify  only  one  standard 
in  §  111.60-l(a)  and  (b)  for  the 
flammability  requirements  for  marine 
shipboard  electrical  cable. 

Ilie  current  flammability  standards 
are  equivalent  to  one  another.  This 
allows  manufacturers  the  flexibility  to 
test  their  cables  to  one  of  the 
flammability  standards  in  §  11 1.60-1  (a) 
or  (b). 

8.  Two  comments  stated  that  the  low 
smoke  zero  halogen  cable  referred  to  in 
lEC  92-353  could  not  meet  the 
flammability  standards  in  lEC  332-3,  as 
required  by  §  1 11. 60-1  (b). 

In  response  to  these  comments,  all 
cable  must  meet  the  flammability 
requirements  of  §  111. 60-1  (a)  or  (b). 

9.  Three  commenters  were  concerned 
that  the  temperature  ratings  for  Type  T/ 
N  cable  would  be  changed. 

Before  this  rulemaking,  the  Coast 
Guard  accepted,  based  on  an 
equivalency  determination.  Type  T/N 
cable  that  carried  a  rating  of  75  °C  or  90 
°C.  Both  of  these  ratings  for  Type  T/N 
cable  are  listed  in  UL  1309.  Therefore, 


ratings  for  these  cables  are  not  affected 
by  this  rulemaking. 

10.  Two  comments  noted  that,  though 
we  now  allow,  in  §  111.60-l(a).  the  use 
of  cable  meeting  UL  Std  1309  or  lEC  92- 
350,  we  do  not  have  installation 
requirements  for  those  cables. 

•  Section  111. 60-5(a)  states  that  each 
cable  installation  must  meet  (1)  IEEE 
Std  45  sections  20  (except  20.11)  and 
22;  or  (2)  lEC  92-3  and  paragraph  8  of 
lEC  352. 

Section  111.60-3 

11.  Six  comments  pointed  out  that 
Type  T/N  cable  can  not  meet  the 
application  standards  listed  in  UL  Std 
1309  (1995),  as  proposed  in  §  111.60- 
3(b),  because  that  standard  is  a 
construction  and  testing  standard. 

We  agree  with  these  comments  and 
will  not  make  the  proposed  change  to  46 
CFR  111.6a-3(b).  For  application 
purposes.  Type  T/N  cable  must  meet  the 
section  19  of  IEEE  Std  45,  1983,  for 
Type  T  insulation. 

Incorporation  by  Refierence 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  IIO.IO- 
1(b)  for  incorporation  by  reference 
under  5  U.S.C.  552  and  1  CFR  part  51. 
Copies  of  the  material  are  also  available 
from  the  sources  listed  in  that  section. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

The  rule  is  intended  to  provide  a 
greater  choice  in  the  type  of  shipboard 
cable  by  allowing  the  use  of  cable  made 
to  standards  other  than  those  specified 
in  the  current  regulations.  This  will 
increase  the  number  of  choices  for 
vessel  owners  without  increasing  costs. 
In  addition,  it  will  benefit  vessel  owners 
by  enhancing  competition  within  the 
cable  industry. 

We  received  three  comments 
indicating  that  the  proposed  rule  would 
significantiy  increase  the  cost  of  doing 
business  for  U.S.  cable  manufacturers. 
The  comments  expressed  concern  that 
foreign  cable  would  be  more  cost 
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advantageous  for  shipyards  and 
installers. 

This  rule  is  intended  to  harmonize  the 
Coast  Guard's  cable  requirements  with 
those  of  classification  societies  and 
international  performance-based 
standards.  It  does  not  add  additional 
requirements  for  U.S.  cable 
manufacturers  nor  restrict  them  from 
also  manufacturing  cable  to  the  newly 
added  standards.  The  cable  currently 
produced  by  U.S.  manufacturers  that 
meets  the  other  standards  listed  in 
§§  111.6Q-l{a)  (i.e.,  IEEE  Std  45.  lEC  92- 
3.  MIL-C-24640A,  or  MIL-C-24643A) 
will  still  be  acceptable  for  shipboard 
use.  Consequently,  we  disagree  that  this 
rule  will  increase  the  costs  of  doing 
business  for  U.S.  cable  manufacturers. 
However,  this  rule  does  add  alternatives 
to  the  existing  standards  that  will  be 
accepted.  End  users  will  gain  flexibility 
from  having  more  piut;hasing  options.  If 
end  users,  such  as  small  businesses,  are 
able  to  save  money  from  having 
additional  options  due  to  increased 
competition,  the  cost  savings  to  them 
would  be  considered  an  economic 
benefit  of  this  ndemaking. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

As  discussed  in  the  Regulatory 
Evaluation  section  of  this  preamble, 
there  are  no  costs  associated  with  this 
rule.  Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism  Summary  Impact  Statement 

We  have  analyzed  this  rule  imder 
Executive  Order  13132.  Federalism. 
This  rule  amends  the  regulations  on 
vessel  design  and  construction.  In 
particular,  it  provides  vessel  owners 
with  additional  options  in  the  choice  of 
cable  used  on  their  vessels. 

It  is  well  settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Guard.  It  is  also 
well  settled  that  all  of  the  categories 


covered  in  46  U.S.C.  3306,  3703(a), 
7101,  and  8101  (design,  construction, 
alteration,  repair,  maintenance, 
operation,  equipping,  personnel 
qualification,  and  manning  of  vessels), 
as  well  as  casualty  reporting  and  other 
categories  where  Congress  has  intended 
the  Coast  Guard  to  be  the  sole  source  of 
a  vessel's  obligations,  cire  within  the 
field  foreclosed  from  State  regulation. 
(See  the  decision  of  the  Supreme  Coiul 
in  the  consolidated  cases  of  United 
States  V.  Locke  and  Intertanko  v.  Locke, 
529  U.S.  89,  120  S.  Ct.  1135  (March  6. 
2000).) 

This  entire  rule  falls  into  the  field 
encompassed  by  46  USC  3306  and 
3703(a).  where,  by  operation  of  law, 
State  regulation  is  precluded.  For  this 
reason,  consultation  under  section  6  of 
the  Executive  Order  would  not  be 
meaningful  and.  therefore,  is 
unnecessary. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditiue  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impfications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  nde  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  Rules 


with  tribal  implications  have  substantial 
direct  effects  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraphs  (34)(d)  and  (e),  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  concerns  the  equipping  of,  and 
carriage  requirements  for,  vessels.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

ListofSubiects 

46  CFR  Part  110 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements, 
Vessels. 

46  CFR  Part  111 

Incorporation  by  reference.  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coeist  Guard  amends  46 
CFR  parts  110  and  111  as  follows: 

PART  110-GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1509;  43  U.S.C.  1333; 
46  U.S.C.  3306.  3307,  3703;  E.O.  12234,  45 
PR  58801.  3  CFR,  1980  Comp..  p.  277;  49  CFR 
1.45. 1.46;  §  110.01-2  also  issued  under  44 
U.S.C.  3507. 

2.  hi  §  110.10-l(b),  in  the  entries  for 
"International  Electrotechnical 
Commission"  and  "Underwriters 
Laboratories,  Inc.."  revise  the 
introductory  text  and  add,  in  numerical 
order,  new  standards  lEC  92-350.  lEC 
92-353.  and  UL  1309  to  read  as  follows: 

§  1 10. f  0-1    IncorporatkMi  by  reference. 

***** 

(b)*  *  * 

***** 

International  Electrotechnical 
Commission  (lEC)  3,  rue  de  Varembe. 
Geneva.  Switzerland.  (Also  available 
from  ANSI — address  above.) 
***** 

lEC  92-350,  Electrical  Installations  in 
Ships,  Part  350:  Low- Voltage  Shipboard 
Power  Cables — General  Construction 
and  Test  Requirements,  1988. 
Amendment  1  (1994)  .111.60-1 
***** 

lEC  92-353,  Electrical  Installations  in 
Ships.  Part  353:  Single  and  Multicore 
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Non-radial  Field  Power  Cables  with 
Extruded  Solid  Insulation  for  Rated 
Voltages  1  kV  and  3  kV,  Second  edition, 
1995-01—111.60-1.  111.60-3 

***** 

Underwriters  Laboratories,  Inc.  (UL) 
12  Laboratory  Drive,  Research  Triangle 
Park.  NC  27709-3995. 

***** 

UL  1309.  Standard  for  Marine 
Shipboard  Cable,  First  edition,  July  14, 
1995—111.60-1,  111.60-3 


PART  111— ELECTRIC  SYSTEMS- 
GENERAL  REQUIREMENTS 

3.  The  authority  citation  for  part  111 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  CFR 
1.46. 

4.  In  §  111.60-1,  revise  paragraphs  (a) 
and  (b)  and  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  1 1 1 .60-1    Cable  construction  and  testing. 

(a)  Each  marine  shipboard  cable  must 
meet  all  of  the  construction  and 
identification  requirements  of  either 
IEEE  Std  45,  lEC  92-3,  lEC  92-350,  lEC 
92-353,  UL  1309,  MIL-C-24640A,  or 
MIL-C-24643A  (incorporated  by 
reference,  see  §110.10-1  of  this 
chapter),  and  the  respective 
flammability  tests  contained  in  them 
and  be  of  a  copper  stranded  type. 

Note  to  Paragraph  (a):  MIL-C-915  cable  is 
acceptable  only  for  repairs  and  replacements 
in  kind.  MIL-C-915  cable  is  no  longer 
acceptable  for  alterations,  modiflcations, 
conversions,  or  new  construction.  (See 
§  110.01-3  of  this  chapter). 

(b)  Each  cable  constructed  to  lEC  92- 
3  or  lEC  92-353  must  meet  the 
flammability  requirements  of  lEC  332-3, 
Category  A. 

(c)  Electrical  cable  that  has  a 
polyvinyl  chloride  insulation  with  a 
nylon  jacket  (Type  T/N)  must  meet  UL 
1309  or  must  meet  the  requirements  for 
polyvinyl  chloride  insulated  cable  in 
section  18  of  IEEE  Std  45.  ff  meeting  the 
requirements  for  polyvinyl  chloride 
insulated  cable  in  IEEE  Std  45,  section 
18,  the  following  exceptions  apply — 
***** 

5.  In  §  111.60-3,  revise  paragraphs  (a) 
and  (c)  to  read  as  follows: 

§  1 1 1 .60-3    Cable  application. 

(a)  Cable  constructed  according  to 
IEEE  Std  45  must  meet  the  cable 
application  provisions  of  section  19  of 
IEEE  Std  45.  Cable  constructed 
according  to  lEC  92-3,  lEC  92-353.  or 
UL  1309  must  meet  the  provisions  of 
section  19  of  IEEE  Std  45,  except  19.6.1, 


19.6.4,  and  19.8.  Cable  constructed 
according  to  lEC  92-3  and  lEC  92-353 
must  comply  writh  the  ampacity  values 
oflEC  92-352,  Table  1. 

***** 

(c)  Cable  constructed  according  to 
IEEE  Std  45  must  be  derated  according 
to  Table  A6.  Note  6,  of  IEEE  Std  45. 
Cable  constructed  according  to  lEC  92- 
3  or  lEC  92-353  must  be  derated 
according  to  lEC  92-352.  paragraph  8. 
MIL-C-24640A  and  MIL-C-24643A 
cable  must  be  derated  according  to  MIL- 
HDBK-299(SH). 

Dated:  March  30,  2001. 

R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  01-13706  Filed  6-1-01;  8:45  am] 
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Amendment  of  the  Commission's 
Rules  To  Establish  New  Personal 
Communications  Services, 
Narrowt»and  PCS;  Implementation  of 
Section  309(J)  of  the  Communications 
Act — Competitive  Bidding, 
NarrowtMnd  PCS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document,  the  Federal 
Communications  Commissions  (FCC) 
modifies  existing  narrowband  Personal 
Communications  Services  (PCS)  rules  in 
three  ways.  With  this  document,  the 
FCC  channelizes  and  licenses  the  one 
megahertz  of  narrowband  PCS  spectnun 
heretofore  held  in  reserve,  re- 
channelizes  712.5  kilohertz  of 
previously  channelized  spectrum  for 
which  licenses  have  not  been  auctioned, 
and  adopts  a  narrowband  PCS  channel 
band  plan  that  includes  both 
nationwide  and  Major  Trading  Areas 
(MTA)  licenses.  The  document  also 
addresses  the  petitions  for 
reconsideration  filed  responding  to  the 
Narrowband  PCS  Second  Report  and 
Order/Second  Further  Notice.  These 
actions  resolve  remaining  issues  to 
prepare  for  futiue  license  auctions,  of 
the  remaining  narrowband  PCS 
spectrum. 

DATES:  Effective  August  3,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wilbert  E.  Nixon,  Jr.,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-7240. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Third 
Report  and  Order  and  Order  On 
Reconsideration,  FCC  01-135,  in  GEN 
Docket  No.  90-314,  ET  Docket  No.  92- 
100  and  PP  Docket  No.  93-253,  adopted 
on  April  19,  2001  and  released  on  May 
3,  2001.  The  hill  text  of  this  Third 
Report  and  Order  and  Order  On 
Reconsideration  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257.  445  12th  Street. 
SW.,  Washington.  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
hic,  1231  20th  Street,  NW., 
Washington.  DC  20037.  The  full  text 
may  also  be  downloaded  at: 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  or  TTY  (202)  418-2555. 

Synopsis  of  Third  Report  and  Order  on 
Reconsideration 

L  Introduction 

1.  In  this  order,  we  adopt  further 
modifications  to  our  existing 
narrowband  Personal  Communications 
Services  (PCS)  rules,  in  three  major 
respects.  First,  we  will  channeUze  and 
license  the  one  megahertz  of 
narrowband  PCS  spectrum  that  has 
heretofore  been  held  in  reserve.  Second, 
we  will  re-channelize  712.5  kilohertz  of 
previously  channelized  spectrum  for 
which  licenses  have  not  been  auctioned. 
Third,  we  adopt  a  narrowband  I^CS 
chaimel  band  plan  that  includes  both 
nationwide  and  Major  Trading  Areas 
(MTA)  licenses.  In  adopting  these  new 
rules,  we  also  address  the  petitions  for 
reconsideration  filed  in  response  to  the 
Narrowband  PCS  Second  R&O/Second 
Further  Notice,  (65  FR  35843-35901. 
June  6.  2000).  The  action  we  take  today 
resolves  the  remaining  issues 
concerning  narrowband  PCS  in 
preparation  for  auctioning  licenses  for 
the  remaining  narrowband  PCS 
spectrum  in  the  near  futiu« 

n.  Discussion 

2.  In  this  order,  we  address  in  turn  (1) 
the  licensing  of  the  reserve  spectrum.  (2) 
the  band  plan  for  the  reserve  and  other 
remaining  spectrum  for  which  licenses 
have  not  been  auctioned,  including 
chaimel  size  and  services  area  size  for 
all  licenses  and  (3)  eligibility 
restrictions  for  response  charmels  and 
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the  PSMI  petition.  Because  there  is 
some  overlap  of  issues  raised  in  the 
petitions  for  reconsideration  and  the 
responses  to  the  Second  Further  Notice 
of  Proposed  Rulemaking,  we  will 
dispose  of  each  petition  as  we  address 
the  pertinent  issue.  For  the  reasons 
explained  below,  we  grant  the  PCIA 
petition  in  part,  deny  the  PSMI  petition, 
and  adopt  the  proposals  of  the 
Narrowband  PCS  Second  R&O/Second 
Further  Notice,  (65  FR  35875-35902, 
June  6,  2000)  with  consideration  given 
to  both  the  PCIA  and  WebLink  band 
plan  proposals. 

A.  Licensing  of  the  Reserve  Spectrum 

3.  In  the  Narrowband  PCS  R&O/ 
Further  Notice,  the  Commission 
tentatively  concluded  that  the  one 
megahertz  of  spectrum  that  it  had 
reserved  in  the  PCS  First  Report  and 
Order  should  be  channelized  and 
licensed.  The  Commission  believed  that 
licensing  this  spectrum  would  serve  the 
public  interest  by  facilitating 
competition,  opening  the  market  to  new 
entrants,  and  allowing  existing 
narrowband  PCS  licensees  to  expand 
their  systems  through  access  to 
additional  spectrum. 

4.  Despite  opposition  foimd  in  the 
earlier  record,  the  Commission 
tentatively  concluded,  in  the 
Narrowband  PCS  Second  R&O/Second 
Further  Notice,  that  it  was  in  the  public 
interest  to  proceed  with  licensing  the 
one  megahertz  of  narrowband  PCS 
spectrum  that  has  been  held  in  reserve. 
The  Commission  believed  that  the 
unenciunbered  spectnun  should  be 
made  available  to  those  interested  in 
bringing  new  and  innovative  services  to 
the  public,  and  that  the  Conunission 
should  not  limit  service  options  by 
limiting  the  spectrum  available.  In  that 
order,  the  Commission  also  tentatively 
concluded  that  licenses  for  the  reserve 
spectrum  should  be  auctioned  along 
with  licenses  for  all  of  the  other 
remaining  narrowband  PCS  spectrum. 

5.  All  commenters  now  support 
licensing  the  reserve  spectnun.  We 
agree  that  licensing  the  reserve 
spectrum  will  help  narrowband  PCS 
licensees  remain  competitive  with  other 
CMRS  providers  and  will  also  help 
promote  new  and  innovative  services 
and  the  opening  of  the  market  to  new 
entrants.  Consequently,  we  will  proceed 
with  the  licensing  of  the  reserve 
spectnun. 

B.  Band  Plan  for  the  Reserve  Spectrum 
and  Other  Remaining  Unauctioned 
Spectrum 

6.  In  the  Narrowband  PCS  Second 
R&O/Second  Further  Notice,  the 
Commission  sought  comment  on  how  to 


channelize  the  reserve  spectrum  and 
whether  to  rechannelize  the  narrowband 
PCS  spectriim  that  had  been 
channelized  previously  but  not  yet 
licensed.  The  Commission  was 
primarily  concerned  with  whether  to 
create  larger  spectrum  blocks  for 
potential  bidders  and  service  providers. 
We  received  comments  from  a  variety  of 
service  providers,  large  and  small.  The 
views  of  the  overwhelming  majority  of 
commenters  on  this  issue  are 
represented  by  the  PCIA  band  plan  and 
WebLink's  proposed  modification  of  the 
PCIA  band  plan. 

1.  Channel  Size 

7.  PCLA  proposes  a  "consensus"  ba^id 
plan  that  channelizes  the  reserve 
spectrum,  and  re-channelizes  the  other 
remaining  spectrum  for  which  licenses 
have  not  been  auctioned.  This  available 
spectrum  includes  nine  frequencies 
currently  available  for  assignment  on  an 
MTA  basis  (two  50  kHz/50  kHz  paired 
channels,  five  50  kHz/12.5  kHz  paired 
chaimels,  and  two  50  kHz  impaked 
channels),  paging  response  channels  to 
be  licensed  on  an  MTA  basis  (eight  12.5 
kHz  unpaired  channels),  the  spectrum 
of  five  regional  licenses  that  were 
auctioned  but  subsequently  cancelled 
(Channel  13,  a  50  kHz/50  kHz  paired 
channel),  the  spectrum  of  one 
nationwide  license  that  was  auctioned 
but  subsequently  cancelled  (a  50  kHz 
unpaired  channel),  and  the  one 
megahertz  of  reserve  spectrum  that  the 
Commission  had  proposed  to  divide 
into  three  channels  (two  300  kHz 
unpaired  channels  and  one  400  kHz 
unpaired  channel.)  Specifically,  PCIA 
lu^es  the  Conunission  to  rechfmnelize 
the  remaining  spectnun  for  which 
licenses  have  not  been  auctioned  into 
larger  blocks  that  could  be  aggregated  or 
disaggregated  to  suit  the  carrier's  needs. 
Its  band  plan,  which  proposes  a  50  kHz 
bandwidth  as  the  standard  building 
block,  acconunodates  ReFLEX,  a  new 
protocol  created  by  Motorola  to  enable 
two-way  paging  and  messaging.  The 
PCIA  band  plan  proposes  MTA-based 
licenses  for  one  12.5  kHz  impaired 
channel  and  one  50  kHz/50  kHz  paired 
channel.  It  proposes  nationwide  or 
regional  licenses  for  six  50  kHz 
unpaired  chaimels,  five  100  kHz 
unpaired  channels,  one  100  kHz/50  kHz 
paired  chaimel,  and  four  150  kHz/50 
kHz  paired  chaimels. 

8.  PCIA  asserts  that  its  band  plan 
provides  incumbent  licensees  and 
potential  market  entrants — ^both  small 
and  large  businesses  alike — with 
maximum  flexibility  to  construct 
optimal  licensed  areas.  Further,  PCIA 
states  that  for  those  entities  that  require 
paired  spectrum,  there  are  several 


paired  licenses  of  varying  sizes.  PCIA 
argues  that  there  are  a  number  of 
unpaired  licenses  that  can  be 
accumidated  by  auction  participants 
who  might  desire  unpaired  spectnun 
and  that  the  unpaired  spectrum  can  also 
be  aggregated  during  an  auction  to 
permit  pairing  by  those  applicants  who 
desire  such  pairing.  PCIA  argues  that 
the  use  of  channel  blocks  larger  than  50 
kHz  would  limit  participation  by 
smaller  players  that  cannot  rely  on  large 
spectrum  holders  to  partition  or 
disaggregate  their  spectrum.  Companies 
that  require  larger  blocks  of  spectrum 
may  aggregate  50  kHz  blocks  to  suit 
their  needs.  PCIA  claims  that  its 
proposed  band  plan  woidd  allow  for  a 
single  auction  of  licenses  for  the  reserve 
and  other  remaining  spectrum  but  that 
this  might  not  be  true  of  a  different  plan. 

9.  We  agree  with  PCIA  that  its 
channelization  plan  will  serve  the 
public  interest  in  that  new  market 
entrants  and  existing  licensees  may 
utilize  the  additional  spectrum  offered 
in  the  most  efficient  manner  possible. 
PClA's  proposed  bandplan  is  consistent 
with  our  original  bandplan  in  that  both 
plans  rely  on  a  50  kHz  bandwidth  as  the 
standard  building  block.  PCIA's 
consensus  proposal,  however,  includes 
wider  bandwidth  channels  of  100  kHz 
up  to  300  kHz  compared  with  the 
current  rules  that  vary  from  12.5  kHz  up 
to  100  kHz.  Most  commenters  support 
the  PCIA  band  plan  or  some  variation 
and  there  is  no  significant  industry 
dispute  regarding  the  channel  size  and 
pairings  aspects  of  the  PCIA  band  plan. 
We  agree  with  PCIA  and  Motorola  that 
the  band  plan  using  the  50  kHz  REFLEX 
technology  represents  a  reasonable 
compromise  between  large  and  small 
carriers  because  (a)  the  channel  size  is 
consistent  with  base  station  and  end 
user  equipment  already  in  use  today;  (b) 
it  takes  advantage  of  the  current  large 
installed  base  of  equipment  and 
infrastructure;  (c)  it  allows  incumbents 
to  utilize  existing  advanced  messaging 
technologies  or  develop  new  ones;  and 
(d)  it  allows  new  entrants  and/or  small 
businesses  who  don't  have  research  and 
development  capital  or  market  share/ 
power  to  quickly  get  a  competitive 
system  up  and  running.  We  conclude 
that  the  PCIA  channelization  plan 
represents  a  reasonable  compromise 
among  its  industry  members  that 
optimizes  existing  technology  and 
telecommunications  infrastructure  to 
enhance  the  competitiveness  and 
efficiency  of  current  narrowband  PCS 
communications. 

2.  Service  Area  Size 

10.  In  the  Narrowband  PCS  Second 
R&O/Second  Further  Notice,  the 
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Commission  eliminated  Basic  Trading 
Areas  (BTAs)  as  a  geographic  licensing 
unit  for  narrowband  PCS.  The 
Commission  found  BTAs  to  be  too  small 
to  provide  viable  narrowband  service. 
Instead,  the  Commission  adopted  MTAs 
as  the  appropriate  service  area  size  for 
futiire  licensing  of  narrowband  PCS. 
The  Commission  concluded  that 
narrowband  PCS  could  be  licensed 
using  MTAs  without  compromising  the 
goal  of  ensuring  entry  for  small 
businesses. 

11.  PCIA  urges  the  Commission  to 
reconsider  its  decision  to  license  all 
remaining  spectrum  on  the  basis  of 
MTAs.  PCIA  proposes  that  the 
Commission  license  the  majority  of  the 
remaining  spectrum  on  a  nationwide 
basis,  with  the  rest  licensed  based  upon 
regional  and  MTA  service  areas. 
Although  PCIA  supported  MTA-based 
licensing  in  its  comments  filed  in  1997, 
it  now  contends  that  the  paging/ 
messaging  market  has  matiued  and 
changed  such  that  the  ability  to  provide 
coast-to-coast  coverage  is  of  paramount 
importance  to  many,  if  not  most, 
licensees.  PCIA  argues  that  licensing  of 
all  remaining  spectrum  on  an  MTA 
basis  will  impede  the  ability  of 
narrowband  PCS  licensees  to  compete 
with  other  CMRS  providers,  further  that 
the  marketplace  demands  that  wireless 
Internet/data  providers  be  capable  of 
providing  nationwide  service,  and  that 
nationwide  licenses  would  reduce  the 
cost  of  auction  participation  and  would 
minimize  interference  coordination 
requirements. 

12.  WebLink  opposes  this  aspect  of 
PCIA's  petition,  arguing  that  the 
Commission  should  license  the 
remaining  spectrum  on  an  MTA  basis. 
WebLink  claims  that  MTA-based 
licensing  is  superior  to  nationwide  and 
regional  licensing  because  it  can 
promote  viable,  competitive 
narrowband  PCS  businesses  by  serving 
the  needs  of  a  wide  range  of  carriers. 
WebLink  also  claims  that  it  and  other 
carriers  have  relied  on  the  future 
availability  of  licenses  based  on  small, 
manageable  geographic  areas,  and  that 
granting  the  PCIA  petition  would  thus 
cause  great  harm  to  such  carriers. 
According  to  WebLink,  on  the  issue  of 
service  areas,  the  PCIA  band  plan  does 


not  represent  the  consensus  of  the 
paging  industry  and  "merely  represents 
the  views  of  the  larger  paging 
companies  and  conglomerates  that 
voted  for  the  plan."  WebLink  argues 
that  the  current  Commission  proposal  to 
implement  an  MTA-based  licensing 
scheme  will  promote  viable, 
competitive  narrowband  PCS  businesses 
by  serving  the  needs  of  both  large  and 
smaller  carriers.  WebLink  also  requests 
that,  if  the  Commission  decides  to  create 
additional  regional  or  nationwide 
licenses,  it  do  so  by  using  a  small 
portion  of  the  one  megahertz  of  reserve 
narrowband  PCS  spectrum,  instead  of 
revisiting  its  MTA  licensing  decision  in 
the  Narrowband  PCS  Second  R&O/ 
Second  Further  Notice. 

13.  Our  primary  concern  in  this 
proceeding  is  to  establish  a  channel 
band  plan  that  is  likely  to  attract  a  wide 
variety  of  service  providers  to 
narrowband  PCS  spectrum  so  as  to  lead 
to  the  rapid  provision  of  services  to  the 
public.  In  the  Narrowband  PCS  Second 
R&O/Second  Fiulher  Notice,  the 
Commission  noted  that  the  record,  at 
that  time,  contained  little  support  for, 
and  considerable  opposition  to,  the 
establishment  of  additional  nationwide 
licenses.  ConsequenUy,  the  Commission 
concluded  that  MTA-based  service 
areas,  coupled  with  the  ability  to 
aggregate  licenses,  would  offer  licensees 
substantial  flexibility  to  provide  wide- 
area  local  service  as  well  as  service  on 

a  larger  scale.  It  is  clear  from  the  PCIA 
petition,  the  WebLink  opposition,  and 
the  related  comments  filed  by  PCIA  and 
others  that  now,  at  least  some  form  of 
nationwide  or  regional  licensing  is 
desirable  or,  at  least,  tolerable  to  all 
parties,  even  apparently  to  WebLink. 
Although  the  Commission's  initial 
rationale  for  replacing  BTAs  with  the 
larger  MTAs  is  still  valid  (i.e.,  that 
MTAs  represent  a  basic  geographic 
building  block  that  can  serve  the  needs 
of  small  and  large  carriers  alike, 
especially  coupled  with  the  ability  to 
aggregate  licenses),  we  are  persuaded  by 
the  comments  of  PCIA  that  some  level 
of  licensing  is  warranted  that  includes 
service  areas  larger  than  MTAs. 

14.  Further,  we  note  the  benefits  to 
the  public  of  nationwide  licenses. 
Consumers  of  wrireless  services  depend 


upon  the  portability  of  their  services 
and  many  expect  continuous  coverage, 
regardless  of  where  they  travel  across     « 
the  country.  Narrowband  PCS  providers 
currently  face  competition  fitjm 
nationwide,  broadband  wireless  carriers 
who  are  providing  seamless,  nationwide 
service  including  shori  messaging.  It 
appears  possible  that  many  narrowband 
PCS  licensees  will  require  similar 
geographic  coverage  and  scope  in  order 
to  be  competitive  in  the  wireless 
marketplace.  The  question  presented  to 
the  Commission,  therefore  concerns  the 
proper  balance  of  nationwide,  regional, 
and  MTA  licensing  in  the  reserve  and 
other  remaining  spectrum.  PCIA  and  a 
majority  of  its  members  believe  that 
more  nationwide  licenses  are  desirable. 
WebLink  and  possibly  other  smaller    ■ 
carriers  believe  more  MTA  licenses  are 
necessary.  We  resolve  this  issue  by 
determining  what  combination  of 
national,  regional,  and  MTA  licenses 
will  ensure  the  rapid  provision  of 
services  to  the  public  without 
compromising  the  goal  of  ensuring  entry 
for  small  businesses. 

3.  Revised  Band  Plan 

15.  After  careful  consideration  of  all 
pleadings  in  this  proceeding,  we  have 
developed  a  new  channel  band  plan  for 
the  narrowband  PCS  reserve  spectrum 
and  the  other  remaining  spectrum.  The 
new  channel  band  plan  includes 
elements  of  the  PQA  band  plan,  with  its 
emphasis  on  nationwide  licensing,  and 
WebLink's  proposed  modification,  with 
its  emphasis  on  MTA  licensing.  We 
conclude  that  this  revised  plan  strikes  a 
proper  balance  between  competing 
interests  in  a  manner  that  will  promote 
competition  and  stimulate  development 
of  new  and  innovative  narrowband 
services.  We  will  channelize  the 
remaining  narrowband  PCS  spectrum 
and  will  auction  licenses  as  described  in 
the  table  below  and  the  chart  in 
Appendix  A-C.  This  1.8625  megahertz 
of  spectrum  includes:  the  1  megahertz  of 
reserve  spectrum,  712.5  kilohertz  of 
previously  channelized  spectrum,  100 
kilohertz  from  the  cancellation  of  five 
regional  licenses,  and  50  kilohertz  from 
the  cancellation  of  a  nationwide  license. 
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Channel  number 

Channel  description 

Frequency  bands 

Total 

spectrum 

(kHz) 

18  

One  100  kHz  unpaired  channel 

940.65-940.75  MHz  

-    100 

19-20  

Two  50  kHz  paired  channels 

901 .3-901 .35,  930.5-930.55  MHz 

200 

Two  50  kHz/ISO  kHz  paired  channels  

Three  50  kHz/100  kHz  paired  channels  ... 

901.9-901.95,  930.75-930.8  MHz  

21-22  

901.5-901.55,  930-930.15  MHz  

400 

901.6-901.65,  930.15-930.3  MHz  

23-25  

901.45-901.5,  940.55-940.65  MHz  

901.55-901.6,  940.3-940.4  MHz  

450 

901.85-901.9,  940.45-940.55  MHz 

Nationwide  Subtotal 

1.150 

MIA  CHANNELS 


26-27  .;.... 

Two  50  kHz  unpaired  channels 

901  35-901  4  MHz 

100 

One  50  kHz  unpaired  channel 

901.4-901.45  MHz  

28  

940.4-940.45  MHz     . 

50 

29 ^ 

One  50  kHz/50  kHz  paired  channel  

One  50  kHz/100  kHz  paired  channel  

One  50  kHz/I  50  kHz  paired  channel  

One  12.5  kHz/100  kHz  paired  channel  .... 

901  95-902.0,  930.8-930.85  MHz  

100 

30  

901  65-901  7,  930  3-930.4  MHz 

150 

31  

901.7-901.75,  930.85-931  MHz  

200 

32 : 

901.8375-901.85.  940.9-941  MHz  

112.5 

MTA  Subtotal  

712.5 

Grand  Total 

1,862.5 

16.  We  have  decided  not  to  create 
additional  regional  narrowband  PCS 
licenses  because  of  the  demonstrated 
demand  for  nationwide  and  MTA 
licenses.  PCIA's  plan  is  composed  of 
mostly  nationwide  licenses,  and  as  we 
described  above,  WebLink  has 
emphasized  the  importance  of  providing 
a  sufficient  amount  of  spectrum  to  be 
licensed  on  an  MTA  basis.  Further,  in 
reviewing  the  results  of  the  first  auction 
of  narrowband  PCS  regional  licenses, 
we  find  that  four  entities  purchased 
groups  of  co-channel  regional  licenses, 
effectively  creating  four  additional 
nationwide  licenses.  These  aggregated 
licenses  comprised  two-thirds  of  the 
available  regional  licenses.  In  fact,  only 
two  of  the  thirty  available  regional 
licenses  were  purchased  as  single 
licenses.  By  licensing  the  remaining 
narrowband  PCS  spectrum  on  a 
nationwide  and  MTA  basis,  we  respond 
to  the  industry's  demonstrated  demand 
for  nationwide  licenses  and  MTA 
licenses.  Fiuthermore.  we  provide  the 
flexibility  for  licensees  to  aggregate 
MTA  licenses  to  create  regional  or 
national  service  areas  with  boundaries 
of  their  choosing,  as  dictated  by  market 
forces  and  consumer  demand,  rather 
than  set  by  the  Commission. 

1 7.  We  find  our  new  channel  band 
plan  strikes  a  balance  for  the 
narrowband  PCS  band  as  a  whole  (i.e., 
including  channels  we've  already 
licensed).  Through  this  approach  we 
achieve  parity  betvyeen  the  spectrum  in 
MTA  licenses  and  the  spectnun  in 
regional  licenses  (i.e.,  approximately 
equal)  and  we  create  twice  as  many 


nationwide  licenses.  This  should  result 
in  an  approximate  distribution  of 
narrowband  PCS  spectnun  of  66% 
nationwide,  17%  regional,  and  17% 
MTA.  With  respect  to  the  number  of 
licenses  issued,  the  revised  channel 
band  plan  will  yield  18  nationwide 
(5%),  25  regional  (6%).  and  357  MTA 
(89%)  licenses.  We  believe  that  the 
revised  channel  plan  represents  an 
appropriate  compromise  for  all 
narrowband  PCS  carriers,  large  and 
small,  and  fairly  balances  their  interests 
by  offering  a  range  of  bidding 
opportunities  that  allow  them  to  pursue 
local,  regional,  or  nationwide  strategies. 

C.  Eligibility  Restrictions 

18.  In  1993,  in  order  to  provide  an 
opportunity  for  inciunbent  paging 
licensees  to  upgrade  their  operations, 
the  Commission  set  aside  100  kHz  (8 
unpaired  12.5  kHz  frequencies)  of  the  3 
MHz  allocated  for  narrowband  PCS  to 
be  used  for  paging  response  channels, 
i.e.,  channels  used  in  paired 
commimications  with  existing  one-way 
paging  frequencies  to  provide  mobile-to- 
base  station  communications.  The 
Commission's  intent  in  establishing 
these  channels  was  to  provide  a  means 
for  one-way  (single  frequency)  paging 
licensees  to  obtain  a  second  frequency 
for  the  purpose  of  delivering  signals 
back  frt)m  their  customers'  mobile 
devices.  Prior  to  the  Narrowband  PCS 
Second  R&O/Second  Further  Notice,  the 
Commission's  rules  limited  eligibility 
for  acquiring  narrowband  PCS  response 
channels  to  existing  paging  licensees, 
i.e..  those  licensed  to  operate 


conventioued  one-way  paging  base 
stations  imder  Part  22  or  Part  90. 

19.  In  the  Narrowband  PCS  Second 
R&O/Second  Further  Notice,  the 
Commission  lifted  all  eligibility 
restrictions  on  applying  for  paging 
response  channels,  finding  that  the  rules 
unnecessarily  excluded  other  potential 
users  of  the  response  channels.  The 
Commission  concluded  that  lifting  the 
eligibility  restrictions  woidd  encoiu^e 
entry  of  new  narrowband  PCS  providers 
by  providing  greater  flexibility  to  new 
licensees  to  use  the  channels  in 
conjunction  with  other  spectnun  to 
provide  new  services. 

20.  PSMI  urges  the  Commission  to 
reconsider  its  decision  and  reinstate  the 
paging  eligibility  restriction  for  the  eight 
12.5  kHz  paging  response  channels. 
PSMI  argues  that  the  Commission's 
action  to  eliminate  the  paging  eligibility 
restriction  is  contrary  to  the  public 
interest  because:  (1)  elimination  of  the 
paging  response  channel  set-aside 
creates  an  impermissible  retroactive 
effect,  (2)  lifting  the  restriction  exceeded 
the  Commission's  statutory  authority, 
and  (3)  the  public  interest  would  be 
served  by  retention  of  the  eligibility 
restriction. 

21.  We  decline  to  reinstate  the 
eligibility  restrictions  that  originally 
applied  to  the  paging  response 
channels.  The  narrowband  PCS  industry 
has  changed  dramatically  since  the 
Conunission  set  aside  these  channels  for 
the  exclusive  use  of  the  paging  carriers. 
Other  narrowband  PCS  entities  and 
even  broadband  carriers  have  expressed 
interest  in  using  the  response  channels 
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to  provide  new  and  innovative  services 
for  their  own  customers  and  for 
traditional  paging  customers  as  well. 
The  Commission  disagrees  with  PSMI's 
assertion  that  retaining  the  restriction 
represents  a  retroactive  effect 
precluding  paging  carriers  from  ever 
using  the  response  channels.  There  is  no 
retroactive  effect  in  the  Commission 
eliminating  the  eligibility  restrictions 
because  it  has  not  prevented  PSMI  or 
any  such  similarly  situated  carrier  from 
acquiring  the  response  channels  to 
expand  their  one-way  systems.  Nor  has 
the  Commission  affected  the  status  of 
any  pending  application  to  use  those 
response  channels.  The  Commission  is 
entitled  to  change  its  eligibility  criteria 
in  rulemaking  proceedings  as  long  as  we 
provide  an  adequate  explanation  for  the 
change.  With  regard  to  PSMI's  statutory 
authority  and  public  interest  claims,  we 
conclude  the  Commission  acted  well 
within  its  statutory  authority  when  it 
lifted  the  restrictions  because  it  did  so 
to  increase  competition  for  the  response 
channels,  not  to  enrich  the  Federal 
treasiuy,  as  is  alleged  by  PSMI.  PSMI 
incorrectly  concludes  that  the 
Commission's  sole  motivation  to  award 
licenses  is  to  maximize  revenue  to  the 
Federal  treasiuy.  On  the  contrary,  the 
removal  of  the  eligibility  restrictions 
will  increase  competition  for  the 
response  channels  and  thereby  increase 
the  likelihood  that  licenses  for  these 
channels  will  be  awarded  to  those, 
including  paging  licensees,  that  value 
them  most  highly  and  consequently  may 
provide  service  to  the  public  most 
rapidly.  Further,  lifting  the  eligibility 
restrictions  will  encoiuage  entry  of  new 
narrowband  PCS  providers  by  providing 
greater  flexibility  to  licensees  to  use 
these  channels,  either  on  a  stand-alone 
basis  or  in  conjunction  with  other 
spectrum,  to  provide  new  services. 

Final  Regulatory  Flexibility  Analysis 
(Third  Report  and  Order) 

22.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),i  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  Appendix  D  of  the 
NsuTowbeuid  PCS  Second  R&O/Second 
Further  Notice  in  this  proceeding.  ^  The 


'  5  U.S.C.  603.  Congress  amended  the  RFA,  id. 
§601  et  seq..  by  the  Contract  with  America 
Advancement  Act  of  1996.  Pub.  L.  No.  104-121.  1 10 
Stat.  847  (1996)  (CWAAA).  Title  II  of  the  CWAAA 
is  the  Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 

^  Amendment  of  the  Commission's  Rules  to 
Establish  New  Personal  Communications  Services. 
Narrowband  PCS.  GEN  Docket  No.  90-314.  ET 
Docket  No.  92-100.  Implementation  of  Section 
309(j)  of  the  Communications  Act — Competitive 
Bidding.  Narrowband  PCS.  PP  Docket  No.  93-253, 
Second  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking,  15  FCC  Red  10456 


Commission  sought  written  public 
comment  on  the  proposals  in  the 
Second  Further  Notice,  including 
comment  on  the  IRFA.  As  described 
below,  no  commenter  raised  an  issue 
concerning  the  IRFA.  The  Commission's 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  in  this  Third  Report  and  Order 
conforms  to  the  RFA.^ 

A.  Need  for  and  Purpose  of  This  Action 

23.  This  Third  Report  and  Order 
amends  the  Commission's  rules  for 
narrowband  PCS  frequencies.  The 
amendments  adopted  promote  efficient 
licensing  of  narrowband  PCS  and 
enhance  the  service's  competitive 
potential  in  the  Commercial  Mobile 
Radio  Service  marketplace.  The  Third 
Report  and  Order  also  channelizes  the 
reserve  narrowband  PCS  spectrum  and 
re-channelizes  the  other  remaining 
imauctioned  spectnun,  thus  offering 
more  spectnun  to  inciunbent  and  new 
market  entrants  so  that  they  may 
provide  new  and  innovative  services. 

B.  Summary  of  Significance  of  Issues 
Raised  by  Public  Comments  in  Response 
to  the  IRFA 

24.  No  party  filed  comments 
responding  to  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

25.  Under  the  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions,  or  entities.  5  U.S.C.  601(6). 
The  RFA  directs  agencies  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization." 
and  "small  governmental  jurisdiction." 
5  U.S.C.  601(3).  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A).*  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency  after  consultation  with  the  Office 
of  Advocacy  of  the  SB  A,  and  after 
opportunity  for  public  comment. 


establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register." 

26.  The  rules  adopted  in  the  Third 
Report  and  Order  will  affect  small 
businesses  that  hold  or  seek  to  acquire 
narrowband  Personal  Communications 
Services  (PCS)  licenses.  These  entities 
include  small  businesses  that  obtain 
nationwide,  regional  or  Major  Trading 
Areas  (MTA)  geographic  area  licenses 
through  auction,  assignment,  or  transfer 
and  small  businesses  that  acquire 
partitioned  and/or  disaggregated  MTA, 
regional,  or  nationwide  geographic  area 
licenses. 

27.  In  the  future,  the  Commission  will 
auction  1.8625  megahertz  of  spectrum 
which  includes  the  1  megahertz  of 
reserve  spectrum,  712.5  kilohertz  of 
previously  channelized  (but 
unauctioned)  spectrum,  100  kilohertz 
from  the  cancellation  of  five  regional 
licenses,  and  50  kilohertz  from  the 
cancellation  of  a  nationwide  license. 

28.  The  new  channel  band  plan 
strikes  a  balance  for  the  narrowband 
PCS  band  as  a  whole  (i.e.,  including 
channels  the  Commission  has  already 
auctioned).  Through  this  approach  the 
Commission  will  achieve  parity 
between  the  spectrum  in  MTA  licenses 
and  the  spectrum  in  regional  licenses 
(i.e.,  approximately  equal)  and  will 
create  twice  as  many  nationwide 
licenses.  This  should  result  in  an 
approximate  distribution  of  narrowband 
PCS  spectrum  of  66%  nationwide,  1 7% 
regional,  and  17%  MTA.  With  respect  to 
the  number  of  licenses  issued,  the 
revised  channel  band  plan  will  yield  18 
nationwide  (5%),  25  regional  (6%).  and 
357  MTA  (89%)  licenses. 

29.  To  ensure  meaningful 
participation  of  small  business  entities 
in  the  auctions,  the  Commission 
adopted  a  two-tiered  definition  of  small 
businesses  in  the  Narrowband  PCS 
Second  R&O/Second  Further  Notice.^  A 
small  business  is  an  entity  that,  together 
with  affiliates  and  controlling  interests, 
has  average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  $40 
million.  A  very  small  business,  is  an 
entity  that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 


(2000)  (Narrowband  PCS  Second  R&O/Second 
Further  Notice). 

^See  5  U.S.C.  604. 

*  5  U.S.C.  632. 


^  Amendment  of  the  Commission's  Rules  to 
Establish  New  Personal  Communications  Services. 
Narrowband  PCS.  GEN  Docket  No.  90-314.  ET 
Docket  No.  92-100.  Implementation  of  Section 
309(j)  of  the  Communications  Act — Competitive 
Bidding,  Narrowband  PCS,  PP  Docket  No  93-253. 
Second  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking.  IS  FCX:  Red  10456 
(2000)  (Narrowband  PCS  Second  R&O/Second 
Further  Notice). 
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not  more  than  $15  million.  The  SB  A  has 
approved  these  definitions. 

30.  The  Commission  cannot  predict 
accurately  the  number  of  licenses  that 
will  be  awarded  to  small  entities  in 
future  auctions.  However,  4  of  the  16 
winning  bidders  in  the  two  previous 
narrowband  PCS  auctions  were  small 
businesses,  as  that  term  was  defined 
under  the  Commission's  rules.  The 
Conunission  assumes,  for  purposes  of 
the  evaluations  and  conclusions  in  this 
FRFA  that  a  large  portion  of  the 
remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Conunission  also  assumes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

D.  Summary  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

31.  The  rules  adopted  in  the  Third 
Report  and  Order  impose  no  additional 
reporting  and  recordkeeping 
requirements  on  large  or  small 
businesses. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

32.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  the 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities:  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  under  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smadl  entities.^ 

33.  The  rules  adopted  in  this  Third 
Report  and  Order  are  designed  to 
implement  Congress'  goal  of  giving 
small  businesses,  as  well  as  other 
entities,  the  opportxmity  to  participate 
in  the  provision  of  spectnun-based 
services.  The  rules  are  also  consistent 
with  the  Communications  Act's 
mandate  to  identify  and  eliminate 


•5U.S.C603. 


market  entry  barriers  for  entrepreneurs 
and  small  businesses  in  the  provision 
and  ownership  of  telecommunications 
services.  See  generally  47  U.S.C.  257, 
309(j). 

34.  The  Conunission  finds  that 
establishing  a  reasonable  balance  of 
MTA  and  nationwide  licensing  will 
serve  the  needs  of  a  wide  range  of 
entities,  including  both  large  and  small 
service  providers.  The  commenting 
parties  support  this  conclusion.  The 
Commission  finds  that  consumers  of 
wireless  services  depend  upon  the 
portability  of  their  services  and  expect 
continuous  coverage,  regardless  of 
where  they  travel  across  the  coxmtry. 
Narrowband  PCS  providers  cvuxently 
compete  with  nationwide,  broadband 
wireless  carriers  who  are  providing 
seamless,  nationwide  service.  The 
Commission  concludes  that  all 
narrowband  PCS  licensees,  especially 
small  entities,  must  have  similar 
geographic  coverage  and  scope  in  order 
to  be  competitive  in  the  wireless 
marketplace. 

35.  The  Commission  considered  and 
adopted  a  compromise  proposal 
between  PCIA  and  WebLink.  PCIA  and 
a  majority  of  its  members  believe  that 
more  nationwide  licenses  are  desirable. 
WebLink  and  possibly  other  smaller 
carriers  believe  more  MTA  licenses  are 
necessary.  The  question  presented  to  the 
Conunission,  therefore  concerns  the 
proper  balance  of  nationwide,  regional, 
and  MTA  licensing  in  the  reserve  and 
remaining  unauctioned  spectrum.  The 
Commission  resolves  the  issue  by 
determining  a  proper  combination  of 
national,  regional,  and  MTA  licenses 
overall  that  will  ensure  the  rapid 
provision  of  services  to  the  public 
without  compromising  the  goal  of 
ensiuing  entry  for  small  businesses. 

F.  Report  to  Congress 

The  Commission  will  send  a  copy  of 
this  Third  Report  and  Order  and  Order 
on  Reconsideration,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  this  Third  Report  and  Order  and 
Order  on  Reconsideration,  including 
FRFA,  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  A  copy  of  the  Third 


Report  and  Order  and  Order  on 
Reconsideration  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

m.  Conclusion 

36.  The  action  we  take  today  resolves 
the  remaining  issues  in  preparation  for 
a  narrowband  PCS  spectrum  auction. 
We  believe  that  the  new  channel  band 
plan  we  adopt  today  represents  a  proper 
balance  of  the  interests  and  concerns  of 
industry,  both  large  and  small  carriers, 
and  will  provide  the  public  with  the 
greatest  variety  of  service  choices  at 
competitive  rates. 

IV.  Procedural  Matters 

37.  A  Final  Regulatory  Flexibility 
Analysis,  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  is 
contained  in  Paragraph  22. 

V.  Ordering  Clauses 

38.  Authority  for  issuance  of  this 
Third  Report  and  Order  and  Order  on 
Reconsideration  is  contained  in  sections 
4{i),  257,  303(r),  and  309{j)  of  the      . 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  257,  303(r), 
and  309(j). 

39.  Part  24  of  the  Commission's  Rules 
IS  AMENDED  as  specified  in  Rule 
Changes  effective  August  3,  2001. 

40.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Liformation  Center,  SHALL  SEND  a 
copy  of  this  Third  Report  and  Order  and 
Order  on  Reconsideration,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subiects  in  47  CFR  Part  24 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Communications  equipment, 
Radio,  Reporting  and  recordkeeping 
requirements.  Telecommunications. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary.  " 

Appendixes  to  Preamble 

Note:  The  following  Appendixes  A.  B.  and 
C  will  not  appear  in  the  Code  of  Federal 
Regulations. 
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APPENDIX  A 

NARROWBAND  PCS  CHANNELS  IN  THE  901-902  MHZ  BAND 
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Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communication 
Commisssion  amends  47  CFR  Part  24  as 
follows: 

PART  24— PERSONAL 
COyMUNICATlONS  SERVICES 

1.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  301,  302,  303, 
309  and  332. 

2.  Section  24.129  is  revised  to  read  as 
follows: 

§24.129    Frequencies. 

The  following  frequencies  are 
available  for  narrowband  PCS: 

(a)  Eighteen  frequencies  are  available 
for  assignment  on  a  nationwide  basis  as 
follows: 

(1)  Seven  50  kHz  channels  paired 
with  50  kHz  channels: 

Channel  1:  940.00-940.05  and  901.00-901.05 

MHz; 
Channel  2:  940.05-940.10  and  901.05-901.10 

MHz; 
Channel  3:  940.10-940.15  and  901.10-901.15 

MHz; 
Channel  4:  940.15-940.20  and  901.15-901.20 

MHz: 
Channel  5:  940.20-940.25  and  901.20-901.25 

MHz; 
Channel  19:  930.50-930.55  and  901.30- 

901.35  MHz;  and 
Channel  20:  930.75-930.80  and  901.90- 

901.95  MHz. 

(2)  Three  50  kHz  channels  paired  with 
12.5  kHz  channels: 

Channel  6:  930.40-930.45  and  901.7500- 
901.7625  MHz; 


Channel  7:  930.45-930.50  and  901.7625- 

901.7750  MHz;  and 
Channel  8:  940.75-940.80  and  901.7750- 

901.7875  MHz: 

(3)  Two  50  kHz  unpaired  channels: 

Channel  9:  RESERVED; 

Channel  10:  940.80-940.85  MHz;  and 

Channel  11:  940.85-940.90  MHz. 

(4)  One  100  kHz  impaired  chaimel: 
Channel  18:  940.65-940.75  MHz. 

(5)  Two  150  kHz  channels  paired  with 
50  kHz  channels: 

Channel  21:  930.00-930.15  and  901.50- 

901.55  MHz;  and 
Channel  22:  930.15-930.30  and  901.60- 

901.65  MHz. 

(6)  Three  100  kHz  channels  paired 
with  50  kHz  channels: 

Chaimel  23;  940.55-940.65  and  901.45- 

901.50  MHz; 
Channel  24:  940.3O-940.40  and  901.55- 

901.60  MHz;  and 
Channel  25:  940.45-940.55  and  901.85- 

901.90  MHz. 

(b)  Five  frequencies  are  available  for 
assignment  on  a  regional  basis  as 
follows: 

(1)  One  50  kHz  channel  paired  with 
50  kHz  channel: 

Channel  12:  940.25-940.30  and  901.25- 

901.30  MHz. 
Channel  13:  RESERVED. 

(2)  Four  50  kHz  channels  paired  with 
12.5  kHz  channels: 

Channel  14:  930.55-930.60  and  901.7875- 

901.8000  MHz; 
Channel  15:  930.60-930.65  and  901.8000- 

901.8125  MHz; 


Channel  16:  930.65-930.70  and  901.8125- 

901.8250  MHz;  and 
Channel  17:  930.70-930.75  and  901.8250- 

901.8375  MHz. 

(c)  Seven  frequencies  are  available  for 
assignment  on  an  MTA  basis  as  follows: 

(1)  Three  50  kHz  unpaired  channels: 

Channel  26:  901.35-901.40  MHz; 
Channel  27:  901.40-901.45  MHz;  and 
Channel  28:  940.40-940.45  MHz. 

(2)  One  50  kHz  channel  paired  with 
50  kHz  channel: 

Channel  29:  930.80-930.85  and  901.95- 
902.00  MHz. 

(3)  One  100  kHz  channel  paired  with 
50  kHz  channel: 

Channel  30:  930.30-930.40  and  901.65- 
901.70  MHz. 

(4)  One  150  kHz  channel  paired  with 
50  kHz  channel: 

Channel  31:  930.85-931.00  and  901.7-901.75 
MHz. 

(5)  One  100  kHz  channel  paired  with 
12.5  kHz  channel: 

Channel  32:  940.90-941  and  901.8375- 
901.85  MHz. 

Note  to  §  24.129:  Operations  in  markets  or 
portions  of  markets  which  border  other 
countries,  such  as  Canada  and  Mexico,  will 
be  subject  to  on-going  coordination 
arrangements  with  neighboring  countries. 

§  24.1 30    [Removed  and  Reserved] 

3.  Section  24.130  is  removed  and 
reserved. 
[FR  Doc.  01-13618  Filed  6-1-01;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  93 

[Docket  99-071-2] 

Cattle  from  Australia  and  New  Zealand; 
Testing  Exemption;  Notice  of  Public 
Hearing 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Proposed  rule;  notice  of  public 

hearing. 

SUMMARY:  We  are  advising  the  public 
that  we  are  hosting  a  public  hearing  on 
oiu'  proposal  to  exempt  cattle  imported 
from  Australia  from  testing  for 
brucellosis  and  tuberculosis  and  to 
exempt  cattle  imported  from  New 
Zealand  from  testing  for  brucellosis.  The 
piupose  of  the  public  hearing  is  to  give 
persons  an  opportunity  for  the  oral 
presentation  of  data,  views,  and 
argiunents  regarding  the  proposed  rule. 
DATES:  We  invite  you  to  comment  on 
Docket  No.  99-071-1.  We  will  consider 
all  comments  that  we  receive  by  June 
19,  2001.  We  will  also  consider 
comments  made  at  the  public  hearing 
that  will  be  held  in  Riverdale,  MD,  on 
Jime  19,  2001.  The  hearing  will  be  held 
firom  8:30  a.m.  to  noon. 
ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  99-071-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  99-071-1. 

You  may  read  any  comments  that  we 
receive  on  Docket  No.  99-071-1  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 


sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

The  public  hearing  will  be  held  on 
Tuesday,  June  19,  2001,  in  Conference 
Rooms  C  and  D,  USDA  Center,  4700 
River  Road,  Riverdale,  MD. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrea  Morgan,  Associate  Director, 
Animal  Health  Programs,  VS,  APHIS, 
4700  River  Road  Unit  33,  Riverdale,  MD 
20737-1231;  (301)  734-8093. 
SUPPLEMENTARY  INFORMATION: 

On  April  20,  2001,  we  published  in 
the  Federal  Register  (66  FR  20211- 
20213,  Docket  No.  99-071-1)  a 
proposed  rule  to  amend  the  animal 
importation  regulations  to  exempt  cattle 
from  Australia  from  testing  for 
brucellosis  and  tuberculosis  prior  to 
their  export  to  the  United  States  and  to 
exempt  cattle  from  New  Zealand  from 
testing  for  brucellosis  prior  to  their 
export  to  the  United  States.  The 
comment  period  for  the  proposed  rule 
ends  Jime  19,  2001. 

In  response  to  a  request  that  we 
provide  interested  persons  with  an 
opportunity  for  the  oral  presentation  of 
data,  views,  and  arguments,  we  have 
scheduled  a  public  hearing.  The  hearing 
will  be  held  on  Tuesday,  Jime  19,  2001, 
in  Conference  Rooms  C  and  D,  USDA 
Center,  4700  River  Road,  Riverdale,  MD. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  the  public  hearing.  Any 
interested  person  may  appear  and  be 
heard  in  person,  by  attorney,  or  by  other 
representative.  If  you  wish  to  speak  at 
the  meeting,  please  register  at  the 
meeting  room  between  8:00  a.m.  and 
8:30  a.m.,  before  the  meeting  officially 
begins.  The  presiding  officer  will  call 
speakers  in  die  order  in  which  they 
registered. 

The  public  hearing  will  begin  at  8:30 
a.m.  and  is  scheduled  to  end  at  noon. 
However,  the  hearing  may  be  terminated 
at  any  time  after  it  begins  if  all  persons 
desiring  to  speak  have  been  heard.  We 
ask  that  anyone  who  reads  a  statement 
provide  two  copies  to  the  presiding 
officer  at  the  hearing. 

If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  diat  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
the  oral  presentation  of  data,  views,  and 


arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

If  you  require  special 
accommodations,  such  as  a  sign 
language  interpreter,  please  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Parking  and  Security  Procedures 

Please  note  that  a  fee  of  $2  is  required 
to  enter  the  parking  lot  at  the  USDA 
Center.  The  machine  accepts  $1  bills  at 
quarters. 

Upon  entering  the  building,  visitors 
should  inform  seciuity  personnel  that 
they  are  attending  the  public  hearing 
regarding  testing  requirements  for  cattle 
imported  from  Australia  and  New 
Zealand.  Identification  is  required. 
Security  personnel  will  direct  visitors  to 
the  registration  tables  located  outside  of 
Conference  Rooms  C  and  D.  Registration 
upon  arrival  is  necessary  for  all 
participants.  Visitor  badges  must  be 
worn  throughout  the  day. 

Done  in  Washington,  DC,  this  29th  day  of 
May  2001 . 
Craig  A.  Reed, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  01-13912  Filed  6-1-01;  8:45  ami 

MLLINGCOOE  M10-34-U 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAQ/A  Order  No.  232-2001] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  Justice. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  exempt  two  Privacy  Act 
systems  of  records  from  the  following 
subsections  of  the  Privacy  Act:  These 
systems  of  records  are  the 
"Correspondence  Management  Systems 
(CMS)  for  the  Department  of  Justice 
(DOJ),  DOJ/003";  and  "Freedom  of 
Information  Act,  Privacy  Act,  and 
Mandator}'  Declassification  Review 
Requests  cmd  Administrative  Appeals 
for  the  Department  of  Justice  (DOJ), 
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DOJ/004,"  as  described  in  today's  notice 
section  of  the  Federal  Register.  The 
exemptions  are  necessary  to  protect  law 
enforcement  and  investigatory 
information  and  functions  as  described 
in  the  proposed  rule,  and  will  be 
applied  only  to  the  extent  that 
information  in  a  record  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a(j) 
and  (k). 

DATES:  Submit  any  comments  by  July  5, 
2001. 

ADDRESSES:  Address  all  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (1400  National  Place  Building). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Cahill,  (202)  307-1823. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612,  this 
order  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subfects  in  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Privacy  Act,  and 
Government  in  Sunshine  Act. 

Dated:  May  15,  2001. 
)anis  A.  Sposato, 

Acting  Assistant  Attorney  General  for 
Administration. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  as  follows: 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301.  552.  552a.  552b(g). 
553:  18  U.S.C.  4203(a)(1);  28  U.S.C.  509,  510, 
534;  31  U.S.C.  3717.  9701. 

2.  Add  to  Subpart  E  §  16.130  to  read 
as  follows: 

§16.130    Exemption  of  Department  of 
Justice  Systems:  Correspondence 
Management  Systems  for  ttie  Department  of 
Justice  (DOJ-003);  Freedom  of  Information 
Act,  Privacy  Act  and  Mandatory 
Declassificatton  Review  Requests  and 
Administrative  Appeals  for  the  Department 
of  Justice  (DOJ-004). 

(a)  The  following  Department  of 
Justice  systems  of  records  are  exempted 
from  subsections  (c)(3)  and  (4);  (d)(1), 
(2).  (3)  and  (4);  (e)(1),  (2),  (3).  (5)  and  (8); 
and  (g)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a(j)  and  (k).  These 
exemptions  apply  only  to  the  extent  that 
information  in  a  record  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a(i) 
and  (k). 


(1)  Correspondence  Management 
Systems  (CMS)  for  the  Department  of 
Justice  (DOJ).  DOJ/003. 

(2)  Freedom  of  Information  Act, 
Privacy  Act,  and  Mandatory 
Declassification  Review  Requests  and 
Administrative  Appeals  for  the 
Department  of  Justice  (DOJ).  DOJ/004. 

(b)  These  systems  are  exempted  for 
the  reasons  set  forth  from  the  following 
subsections: 

(1)  Subsection  (c)(3).  To  provide  the 
subject  of  a  criminal,  civil,  or 
counterintelligence  matter  or  case  under 
investigation  with  an  accounting  of 
disclosures  of  records  concerning  him 
or  her  could  inform  that  individual  of 
the  existence,  nature,  or  scope  of  that 
investigation,  and  thereby  seriously 
impede  law  enforcement  or 
coimterintelligence  efforts  by  permitting 
the  record  subject  and  other  persons  to 
whom  he  might  disclose  the  records  to 
avoid  criminal  penalties,  civil  remedies, 
or  coimterintelligence  measures. 

(2)  Subsection  (c)(4).  This  subsection 
is  inapplicable  to  the  extent  that  an 
exemption  is  being  claimed  for 
subsection  (d). 

(3)  Subsection  (d)(1).  Disclosure  of 
investigatory  information  could 
interfere  with  the  investigation,  reveal 
the  identity  of  confidential  sources,  and 
result  in  an  unwarranted  invasion  of  the 
privacy  of  others.  Disclosure  of 
classified  national  security  information 
would  cause  damage  to  the  national 
secimty  of  the  United  States. 

(4)  Subsection  (d)(2).  Amendment  of 
the  records  would  interfere  with 
ongoing  criminal  or  civil  law 
enforcement  proceedings  and  impose  an 
impossible  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

(5)  Subsections  (d)(3)  and  (4).  These 
subsections  are  inapplicable  to  the 
extent  exemption  is  claimed  fitjm  (d)(1) 
and  (2). 

(6)  Subsection  (e)(1).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accurate,  relevant,  timely 
and  complete,  but,  in  the  interests  of 
effective  law  enforcement  and 
counterintelligence,  it  is  necessary  to 
retain  this  information  to  aid  in 
establishing  patterns  of  activity  and 
provide  investigative  leads. 

(7)  Subsection  (e)(2).  To  collect 
information  from  the  subject  individual 
could  serve  notice  that  he  or  she  is  the 
subject  of  a  criminal  investigation  and 
thereby  present  a  serious  impediment  to 
such  investigations. 

(8)  Subsection  (e)(3).  To  inform 
individuals  as  required  by  this 
subsection  could  reveal  the  existence  of 


a  criminal  investigation  and 
compromise  investigative  efforts. 

(9)  Subsection  (e)(5).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accurate,  relevant,  timely 
and  complete,  but,  in  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  retain  this  information  to 
aid  in  establishing  patterns  of  activity 
and  provide  investigative  leads. 

(10)  Subsection  (e)(8).  To  serve  notice 
could  give  persons  sufficient  warning  to 
evade  investigative  efforts. 

(11)  Subsection  (g).  This  subsection  is 
inapplicable  to  the  extent  that  the 
system  is  exempt  from  other  specific 
subsections  of  the  Privacy  Act. 

[FR  Doc.  01-13862  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 
P.D.  052301  A] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
.Fishing  Pennits  (EFPs) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 

SUMMARY:  The  Administrator,  Northeast 
Region,  NMFS  (Regional  Administrator) 
has  made  a  preliminary  determination 
that  the  subject  exempted  fishing  permit 
(EFP)  application  contains  all  the 
required  information  and  warrants 
further  consideration.  The  Regional 
Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  under  the  EFP 
would  be  consistent  with  the  goals  and 
objectives  of  the  Multispecies  Fishery 
Management  Plan  (Multispecies  FMP). 
However,  further  review  and 
consultation  may  be  necessary  belFore  a 
final  determination  is  made  to  issue 
EFPs.  Therefore.  NMFS  announces  that 
the  Regional  Administrator  proposes  to 
issue  EFPs  that  would  allow  up  to  seven 
vessels  to  conduct  fishing  operations 
otherwise  restricted  by  the  regulations 
governing  the  fisheries  of  the 
Northeastern  United  States.  EFPs  would 
allow  for  exemptions  to  gear  restrictions 
and  to  the  Day-at-Sea  (DAS) 
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requirements  of  the  Northeast 
Multispecies  Fishery  Management  Plan 
(Multispecies  FMP).  The  experiment 
proposes  to  compare  two  experimental 
trawl  net  configurations  (diamond  and 
square  codend  mesh  sizes,  finfish 
excluder  devise  (grate  bar  spacings)  and 
raised  footrope  trawl))  to  selectively  fish 
for  silver  hake  or  whiting  {Merluccius 
bilinearis),  while  maintaining  low  levels 
of  regulated  multispecies  bycatch. 

Regulations  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  require  publication  of 
this  notification  to  provide  interested 
parties  the  opportunity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Comments  on  this  document 
must  be  received  on  or  before  Jime  19, 
2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Conunents  on  EFP 
Proposal."  Comments  may  also  be  sent 
via  facsimile  (fax)  to  (978)  281-9135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Van  Pelt,  Fishery  Management 
Specialist,  978-281-9244. 
SUPPLEMENTARY  INFORMATION:  The  Maine 
Division  of  Marine  Resources  (MEDMR) 
submitted  an  application  for  EFPs  on 
April  9,  2001,  with  final  revisions 
received  on  May  9,  2001.  The  EFPs 
would  facilitate  the  collection  of  data  on 
experimental  gear  performance  for  use 
in  addressing  whiting  conservation 
issues  (juvenile  whiting  bycatch)  and 
reductions  in  regulated  multispecies 
bycatch  in  the  Gulf  of  Maine  whiting 
fishery  (Maine  whiting  fishery).  The 
study  also  intends  to  present  the 
findings  of  the  data  from  the  experiment 
to  the  New  England  Fishery 
Management  Council  (NEFMC)  for  its 
consideration  when  evaluating  year  four 
default  measures  and  long-term 
management  options  for  the  whiting 
resource. 

The  experiment  would  occur  within  a 
portion  of  the  Gulf  of  Maine/Georges 
Bank  Regulated  Mesh  Area  (GOM/GB 
RMA),  well  within  the  Northern  Shrimp 
Small  Mesh  Exemption  Area; 
specifically,  the  three  10-minute  squares 
north  of  43°30'  latitude  and  between  69° 
W.  longitude  and  70°30'  W.  longitude. 
The  experimental  fishing  area  would 
exclude  any  seasonal  or  year-round 
closures  overlapping  it  in  time  or  area 
and  would  operate  for  three  months, 
beginning  in  early  July  through  the  end 
of  September  2001.  Field  testing  of  the 
proposed  gear  modification  through  the 
initial  gear  trials  would  take  place  for 
approximately  a  month  beginning  in 


July  2001 1  while  the  commercial  gear 
trials  would  begin  in  August  2001  and 
extend  through  September  2001,  to 
allow  for  weather  contingencies  and  to 
capture  seasonal  variability  in  target 
species  distribution  and  abundance. 

The  experiment  intends  to  build  on 
previous  gear  studies  (i.eTa  gear  testing 
component  of  the  traditional  Separator 
Trawl  Whiting  Experimental  Fishery) 
that  were  conducted  to  test  and  assess 
gear  selectivity  factors  designed  to 
address  bycatch  issues  in  the  Maine 
whiting  fishery.  The  main  purpose  of 
the  three-phase  study  is  as  follows:  (1) 
To  obtain  better  video  footage  of  the 
gear  and  its  interactions  with  fish  and 
habitat  (singular  and  combined  effects); 

(2)  to  test  2-1/2-inch  (6.35-cm)  diamond 
cod  end  mesh  and  2-1/4-inch  (5.72-cm) 
square  cod  end  mesh  with  2-inch  (50- 
mm]  grate  bar  spacings  in  combination 
•with  42-inch  (106.68-cm)  dropper 
chains  on  a  raised  footrope  trawl  net 
configuration,  against  control  nets  of  1- 
3/4-inch  (4.45-cm)  codend  mesh  and 
1.6-inch  (40-mm)  grate  bar  spacing;  and 

(3)  sea  trials  of  the  most  efficient  gear 
combinations  imder  commercial  fishing 
conditions  with  members  of  industry 
providing  feedback  on  gear  performance 
(the  focus  being  to  develop  the 
industry's  acceptance  of  the  gear  for 
general  use  in  Uie  whiting  fishery). 

Two  vessels  would  participate  in  the 
initial  gear  testing  phase  that  proposes 
to  test  the  two  experimental  gear 
combinations  against  a  control  trawl 
net;  while  one  combination  may  fish 
more  effectively  for  flatfish,  the  other 
may  exclude  smaller  silver  hake.  The 
remaining  five  vessels  would  participate 
in  the  final  phase  of  the  experiment  to 
ensure  that  the  gear  combinations 
perform  the  same  under  commercial 
conditions,  as  when  tested  against  the 
control  trawl  net.  The  sea  trial  phase 
would  also  provide  opportunities  for 
commercial  fishers  to  gain  familiarity 
with  the  chosen  gear's  selective 
properties  under  normal  fishing 
operations.  A  component  of  the 
experiment  will  video  record  the  gear 
performance  under  tow  including  gear 
interactions  with  fish  and  habitat. 

The  entire  field  work  will  require  260 
total  hours  of  towing;  initial  gear  trials 
would  entail  60  totsd  hours  trawling 
activity  (10  days  paired  towing  with  6- 
half  hour  tows  per  day  for  each  of  two 
vessels),  followed  by  200  total  hours  of 
towing  during  the  commercial  sea  trials 
phase  (4  days  each  for  5  vessels  towing 
an  average  of  10  hours  per  day). 
Projected  whiting  landings  from 
MEDMR  sea  sampling  data  during  July 
and  August  1999,  are  estimated  at  upper 
catch  rates  of  between  15,800  lb  and 
26,400  lb  of  whiting  per  trip  (based 


upon  an  average  catch  per  unit  effort  of 
between  790  lb  and  1.320  lb  per  trip). 
Lower  catch  rates  are  estimated  at  42  lb/ 
trip  or  860  lb  total  catch  for  the  20  total 
commercial  gear  trial  trips.  These  catch 
levels  are  well  within  the  possession/ 
landing  limits  for  vessels  using  small 
mesh  within  the  GOM/GB  RMA.  Thus, 
the  experimental  gear  trials  are  expected 
to  have  very  little  incremental  impact 
on  the  whiting  resource. 

Participants  may  retain  whiting  and 
Atlantic  herring  (Clupea  harengus)  for 
commercial  sale  up  to  the  applicable 
landing  limits  during  the  initial  testing 
phase,  while  whiting,  and  to  a  lesser 
extent,  red  hake  (Urophycis  chuss)  and 
Atlantic  hetring  will  be  the  target 
species  during  the  commercial  sea  trial 
phase.  MEDNOl  sea  sampling  data  from 
the  September  1999  directed  whiting 
fishery  indicate  that  the  incidental  catch 
species  (red  hake  and  herring  included) 
comprise  approximately  36%  of  the 
total  whiting  catch  (0.36  lb  per  pound 
of  whiting). 

Historically,  the  Maine  whiting 
fishery,  through  its  use  of  the  separator 
trawl  (the  control  gear  in  this 
experiment),  has  experienced  low  levels 
of  regulated  species  bycatch.  However, 
one  of  the  objectives  of  the  experiment 
is  to  demonstrate  that  the  proposed  gear 
combinations  of  separator  grate,  mesh 
size  and  raised  footrope  trawl 
configuration  can  selectively  fish  for 
whiting,  while  avoiding  impacts  on 
regulated  finfish  species.  The  applicant 
notes  that  the  proportion  of  bycatch  to 
the  total  catch  (percent  bycatch)  may 
exceed  acceptable  levels  when  target 
species  catch  rates  are  low.  Nonetheless, 
the  applicant  expects  that  the  average 
bycatch  levels  will  not  exceed 
acceptable  thresholds. 

Each  commercial  trial  trip  will  have  a 
MEDMR  sea  sampler  on  board  and  the 
catch  will  be  measured  according  to 
NMFS  sea  sampling  methodology  and 
recorded  on  NMFS  logbooks.  Any  sub- 
legal  sized  fish  would  be  processed  by 
the  sea  samplers  (e.g.,  measured)  and 
returned  immediately  to  the  water. 

The  applicant  plans  to  conduct  public 
outreach  meetings  to  present  the  gear 
research  findings  to  the  remainder  of  the 
fleet  that  did  not  participate  in  the 
experimental  fishery.  It  is  intended  that 
the  results  of  this  gear  work  will  be  the 
basis  for  a  request  to  the  NEFMC  for  a 
Maine  whiting  fishery  within  an 
appropriate  area  and  under  certain  gear 
restrictions. 

EFPs  would  exempt  up  to  seven 
vessels  frvm  the  DAS  requirements  and 
gear  restrictions  of  the  Multispecies 
FMP  found  at  50  CFR  part  648,  subpart 
F. 
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Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  29.  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries. National  Marine  Fisheries  Service. 
[FR  Doc.  01-13971  Filed  6-1-01;  8:45  am] 

BtLLMG  CODE  3510-22-8 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  622 
[I.0. 0521 01 C] 

Fistieries  of  ttie  Carlt>l)ean,  Gulf  of 
Mexico,  and  Soutti  Atlantic;  Shallow 
Water  Reefflsh  Fishery  of  Puerto  Rico 
and  the  U.S.  Virgin  Islands;  Essential 
Fish  Habitat  Generic  Amendment  to 
the  Fishery  Management  Plans  of  the 
U.S.  Carlbt)ean;  Public  Hearings  and 
Scoping  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings  and 

scoping  meetings;  request  for  comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  will 
hold  scoping  meetings  to  obtain  input 
firom  fishers,  the  general  public,  and 
government  agencies  prior  to 
developing  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
for  the  Essential  Fish  Habitat  (EFH) 
Generic  Amendment  to  the  Fishery 
Management  Plans  of  the  U.S.  Caribbean 
(EFH  Generic  Amendment).  The 
Council  is  also  holding  public  hearings 
on  Amendment  3  to  the  Fishery 
Management  Plan  for  the  Shallow  Water 
Reefflsh  Fishery  of  Puerto  Rico  and  the 
U.S.  Virgin  Islands  (Amendment  3). 
DATES:  Written  comments  will  be 
accepted  until  June  27,  2001.  Hearings 
and  meetings  will  be  held  during  Jime. 
For  specific  dates  and  times  of  the 
hearings  and  scoping  meetings  see 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Caribbean  Fishery 
Management  Coimcil,  268  Munoz 
Rivera  Avenue,  Suite  1108,  San  Juan,  PR 
00918-2577;  telephone:  787-766-5926. 
Copies  of  the  Scoping  Document  for 
developing  the  SEIS  for  the  EFH  Generic 
Amendment  can  be  obtained  from  the 
Coimcil  at  the  same  address.  Hearings 
and  meetings  will  be  held  in  the  United 
States  Virgin  Islands  and  Puerto  Rico. 
See  SUPPt^MENTARY  INFORMATK)N  for 
specific  hearing  and  meeting  locations. 


FOR  FURTHER  INFORMATION  CONTACT: 

Caribbean  Fishery  Management  Coimcil, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  PR  00918-2577;  telephone: 
787-766-5926. 

SUPPLEMENTARY  INFORMATION:  The 
Council  published  a  notice  of  intent  to 
prepare  an  SEIS  for  the  EFH  Generic 
Amendment  (66  FR  15404,  March  19. 
2001)  that  provides  further  detail  not 
repeated  here.  The  Council  will  hold 
scoping  meetings  to  obtain  input  from 
fishers,  the  general  public,  and 
Government  agencies  prior  to 
developing  the  SEIS  for  the  EFH  Generic 
Amendment.  The  Coimcil  is  seeking 
public  input  on  alternatives  for  the 
designation  of  EFH  and  Habitat  Areas  of 
Particular  Concern  (HAPCs)  for  the 
fisheries  and  fishery  resources  imder  the 
Council's  jurisdiction,  and  on 
alternatives  for  minimizing,  to  the 
extent  practicable,  the  adverse  effects  of 
fishing  on  EFH.  The  Council  is  also 
seeking  public  input  on  the 
environmental  impacts  associated  with 
such  alternative  EFH  and  HAPC 
designations  and  with  measures  needed 
to  mitigate  impacts  related  to  both 
fishing  and  non-fishing  activities. 
Alternatives  that  would  be  considered 
in  the  SEIS  include,  at  a  minimum,  no 
action,  the  preferred  alternative 
identified  in  the  EFH  Generic 
Amendment,  and  multiple  alternatives 
to  the  description  and  identification  of 
EFH  and  HAPCs  for  the  managed 
fisheries. 

The  Council  will  also  be  convening 
public  hearings  on  the  proposed 
measures  included  in  Amendment  3. 
These  measures  include  modifying  the 
requirement  for  trap  panels,  establishing 
fishing  gear  permits,  prohibiting  the  use 
of  traps  in  the  U.S.  Caribbean  Exclusive 
Economic  Zone  (EEZ),  and  prohibiting 
the  use  of  nets  in  the  U.S.  Caribbean 
EEZ. 

Dates,  Times,  and  Locations  for  the 
Public  Hearings  and  Scoping  Meetings 

The  Council  will  be  holding  the  EFH 
Generic  Amendment  scoping  meetings 
and  the  Amendment  3  public  hearings 
at  the  same  location,  with  the  EFH 
Generic  Amendment  scoping  meeting 
commencing  first,  followed  by  the 
Amendment  3  public  hearing  at  the 
following  locations,  times,  and  dates: 

1.  June  12,  2001,  EFH  Generic 
Amendment  scoping  meetings  fi-om  7 
p.m.  to  7:30  p.m..  Amendment  3  Public 
Hearings  from  7:31  p.m.  to  10  p.m.. 
Legislature  Building,  Hilltop  Building, 
Cruz  Bay,  St.  John,  USVI; 

2.  June  13.  2001,  EFH  Generic 
Amendment  scoping  meetings  from  2 
p.m.  to  5  p.m.,  y^jnendment  3  public 
hearings  from  7  p.m.  to  10  p.m.. 


Windward  Passage  Holiday  Inn, 
Veterans  Drive,  Charlotte  Amalie,  St. 
Thomas.  USVI; 

3.  June  14,  2001,  EFH  Generic 
Amendment  scoping  meeting  bom  2 
p.m.  to  5  p.m..  Amendment  3  public 
hearing  from  7  p.m.  to  10  p.m..  Hotel  on 
the  Cay,  Christiansted,  St.  Croix,  USVI; 

4.  June  18,  2001.  EFH  Generic 
Amendment  scoping  meeting  from  2 
p.m.  to  5  p.m.,  y^endment  3  public 
hearing  from  7  p.m.  to  10  p.m..  "Colegio 
de  Ingenieros,"  Antolin  Nin  comer  with 
Ricardo  Skerret  St..  Urb.  Roosevelt.  Hato 
Rey.  PR; 

5.  June  19.  2001,  EFH  Generic 
Amendment  scoping  meeting  from  2 
p.m.  to  5  p.m.,  Amendment  3  public 
heiring  from  7  p.m.  to  10  p.m..  Hotel 
Villa  Real,  Rd.  2.  Km.  67.2.  Santana 
Ward.  Arecibo.  PR; 

6.  June  20,  2001.  EFH  Generic 
Amendment  scoping  meeting  from  2 
p.m.  to  5  p.m..  Amendment  3  public 
hearing  fitim  7  p.m.  to  10  p.m., 
Mayaguez  Holiday  hin  Hotel.  2701.  Rd. 
2,  Mayaguez.  PR; 

7.  June  21.  2001.  EFH  Generic 
Amendment  scoping  meeting  from  2 
p.m.  to  5  p.m..  Amendment  3  public 
hearing  from  7  p.m.  to  10  p.m..  Ponce 
Holiday  Inn  Hotel,  3315  Ponce  By  Pass. 
Ponce.  PR; 

8.  June  25.  2001 .  EFH  Generic 
Amendment  scoping  meeting  from  7 
p.m.  to  7:30  p.m.-,  Amendment  3  public 
hearing  from  7:31  p.m.  to  10  p.m., 
"Centro  de  Usos  Multiples,"  Culebra. 
PR; 

9.  June  26,  2001,  EFH  Generic 
Amendment  scoping  meeting  from  7 
p.m.  to  7:30  p.m.,  Amendment  3  public 
hearing  from  7:31  p.m.  to  10  p.m..  "El 
Faro",  Vieques.  PR;  and 

10.  June  27,  2001.  EFH  Generic 
Amendment  scoping  meeting  irom  2 
p.m.  to  5  p.m.,  Amendment  3  public 
hearing  from  7  p.m.  to  10  p.m..  "Parador 
La  Familia".  Rd.  987.  Km.  4.1.  Fajardo, 
PR. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  request  for  sign 
language  interpretation  and  other 
auxiliary  aids,  please  contact  Mr. 
Miguel  A.  Rolon  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  29,  2001. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-13972  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

United  States  National  Art>oretum 
(USNA);  Notice  of  intent  To  Renew  an 
Expired  Information  Collection 

AGENCY:  Agricultural  Research  Service; 

Research,  Education,  and  Economics; 

USDA. 

ACTION:  Notice  and  request  for  comment. 

summary:  The  Department  of 
Agriculture  (USDA)  seeks  comments  on 
the  intent  of  the  USNA  to  renew  an 
expired  information  collection.  The 
information  collection  serves  as  a  means 
to  collect  fees  to  be  charged  for  certain 
uses  of  the  facilities,  groimds,  and 
services.  This  includes  fees  for  the 
grounds  and  facilities,  as  well  as  for 
commercial  photography  and 
cinematography.  Fees  generated  will  be 
used  to  defray  USNA  expenses  or  to 
promote  the  mission  of  the  USNAf 
DATES:  Comments  must  be  submitted  on 
or  before  August  8,  2001. 
ADDRESSES:  Address  all  correspondence 
to  Thomas  S.  Elias,  Director,  U.S. 
National  Arboretum,  Beltsville  Area, 
Agricultiu-al  Research  Service,  3501 
New  York  Avenue,  NE.,  Washington, 
D.C.  20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  National  Arboretum,  Beltsville 
Area.  ARS.  3501  New  York  Avenue. 
NE..  Washington.  D.C.  20002;  (202)  245- 
4539. 

SUPPLEMENTARY  INFORMATION:  Titie: 
Intent  to  Renew  an  Expired  Information 
Collection 

OMB  Number:  0518-0024. 

Expiration  Date  of  Approval:  October 
31,  2000. 

Type  of  Request:  To  extend  an 
approved  information  collection. 

Abstract:  The  mission  of  the  U.S. 
National  Arboretum  (USNA)  is  to 
conduct  research,  provide  education, 
and  conserve  and  display  trees,  shrubs, 
flowers,  and  other  plants  to  enhance  the 


environment.  The  USNA  is  a  446  acre 
public  facility,  open  to  the  general 
public  for  .purposes  of  education  and 
passive  recreation.  Horticulture  and 
gardening  are  very  important  aspects  of 
American  life.  The  USNA  receives 
approximately  500,000  visitors  each 
year.  Garden  clubs  and  societies  like  to 
use  the  USNA  grounds  to  showcase 
their  activities.  The  USNA  has  many 
spectacular  features  and  garden  displays 
which  are  very  popular  with  the 
visitors.  In  order  to  administer  the  use 
of  the  USNA  facilities  and  to  determine 
if  the  requested  use  is  consistent  with 
the  mission  of  the  USNA,  it  is  necessary 
for  the  USNA  to  obtain  information 
from  the  requestor.  The  requestor  is 
asked  to  indicate  by  whom  and  for  what 
purpose  the  USNA  facilities  are  to  be 
used.  This  information  is  collected  by 
official  using  applications  in  the  form  of 
questionnaires.  Applications  are  in  hard 
copy  format  received  in  person,  by  mail, 
and  by  facsimile.  Work  is  imderway  to 
provide  permits,  and  information  at  the 
USNA  website  (www-usna.usda.gov). 
Completed  permit  requests  can  be  E- 
mailed,  faxed,  or  delivered  to  the 
USNA. 

Paperwork  Reduction  Act:  In 
accordance  with  the  OfBce  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
information  collection  and  record 
keeping  requirements  that  will  be 
imposed  will  be  submitted  to  OMB  for 
approval.  These  requirements  will  not 
become  effective  prior  to  OMB  approval. 

Background:  Section  890(b)  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  Public  Law  104- 
127  (1996  Act),  expanded  the 
authorities  of  the  Secretary  of 
Agriculture  to  charge  reasonable  fees  for 
the  use  of  USNA  facilities  and  groimds. 
These  authorities  included  the  ability  to 
charge  fees  for  temporary  use  by 
individuals  or  groups  of  USNA  facilities 
and  groimds  in  furtherance  of  the 
mission  of  the  USNA.  Also,  authority 
was  provided  to  charge  fees  for  the  use 
of  the  USNA  for  commercial 
photography  and  cinematography.  All 
rules  and  regulations  noted  in  7  CFR 
500,  subpart  A,  Conduct  on  the  USNA 
property,  will  apply  to  individuals  or 
groups  granted  approval  to  use  the 
facilities  and  grounds. 


Estimate  of  Burden:  The  USNA 
estimates  200  requests  for  the  use  of  the 
facilities  and  20  for  photography  and 
cinematography.  Each  request  will 
require  the  completion  of  an 
application.  The  application  is  simple 
and  requires  only  information  readily 
available  to  the  requestor.  A  copy  of  the 
application  can  be  obtained  from  the 
USNA. 

Estimated  Total  Annual  Burden  on 
Respondents:  The  estimated  completion 
time  for  the  application  is  15  minutes 
for  a  total  of  53  hours. 

The  photography  application  requires 
less  than  10  minutes.  The  total  cost  for 
responding  is  $837  for  53  hours  of  time 
at  $15.80  per  hours.  In  addition  to  the 
current  process  of  obtaining  the  permit 
requests  in  person,  by  mail,  and  by 
facsimile,  (and  receiving  them  back  in 
like  manner),  the  application  for 
photography  and  cinematography  is 
available  on  its  website 
[www.  usna.  usda  .gov/infonnation/ 
photography.html).  The  application  for 
the  use  of  facilities  will  be  available  on 
the  website  by  the  end  of  the  calendar 
year.  Completed  permit  requests  can 
then  be  e-mailed  to  the  Administrative 
Officer,  National  Arboretum.  ARS,  3501 
New  York  Avenue,  NE,  Washington, 
DC.  20002. 

Comments:  Comments  are  invited  on 
whether  the  proposed  collection  is 
necessary  for  the  proper  functioning  of 
the  facility,  including  whether  the 
information  will  have  practical  ability; 
whether  the  estimate  of  the  burden  of 
the  proposed  collection  is  accurate;  how 
to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  whether  the  burden  of 
collection  could  be  minimized. 

Edward  B.  Knipling, 

Associate  Administrator,  Aff'icultural    ■ 
Research  Service. 

[FR  Doc.  01-13870  Filed  6-1-01: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request  Form  FNS-798  and 
FNS-798A,  WIC  Financial  Management 
and  Participation  Report  Witli 
Addendum 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Nutrition  Service's  (FNS)  intention  to 
request  approval  for  revision  of  a 
currently  approved  collection.  Form 
FNS-798  and  FNS-798A,  WIC  Financial 
Management  and  Participation  Report 
with  Addendum. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  4,  2001. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Patricia  N.  Daniels,  Director, 
Supplemental  Food  Programs  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agricultiue,  3101  Park 
Center  Drive,  Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instructions  should  be 
directed  to:  Patricia  N.  Daniels,  (703) 
305-2749. 

SUPPLEMENTARY  INFORMATION: 

Title:  WIC  Financial  Management  and 
Participation  Report  with  Addendum. 

OMB  Number:  0584-0045. 

Expiration  Date:  05-31-2003. 

Type  of  Request:  Revision  of  a 
Currently  Approved  Collection. 


Abstract:  FNS  proposes  to  add  one 
data  element,  migrant  participation,  to 
Form  FNS-798.  WIC  State  agencies  will 
report  the  number  of  migrants  served 
during  the  previous  12  months  on  their 
July  FNS-798  report  submitted  at  the 
end  of  August.  Through  August  2000, 
State  agencies  reported  migrant 
participation  along  with  participation 
by  nutritional  risk  priority  on  Form 
FNS-654.  WIC  Annual  Participation 
Report.  Form  FNS-654  has  since  been 
allowed  to  expire,  as  the  WIC  funding 
formulas  no  longer  utilize  priority  data. 
This  allows  WIC  State  agencies  to  report 
participation  by  priority  data  to  FNS 
less  frequently.  WIC  State  agencies  will 
continue  to  report  participant  priority 
data  to  FNS  on  the  biennial  WIC 
Participant  Characteristics  (PC)  Report. 
Expiration  of  the  Form  FNS-654 
reduces  the  reporting  burden  with 
respect  to  participant  priority  data. 

FNS  must  continue  to  collect  migrant 
data  annually  to  comply  with  section 
17(g)(4)  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1786(g)(4)),  which 
provides  that  "[o]f  the  sums 
appropriated  for  any  fiscal  year  for 
programs  authorized  under  this  section, 
not  less  than  nine-tenths  of  1  percent 
shall  be  available  first  for  services  to 
eligible  members  of  migrant 
populations."  The  addition  of  migrant 
participation  as  a  data  element  on  Form 
FNS-798,  if  approved,  will  result  in  no 
change  in  the  reporting  burden  from 
that  of  previous  years.  Migrant  data 
collection,  formerly  obtained  on  the 
Form  FNS-654.  will  simply  be 
consolidated  with  other  current 
reporting  requirements  for  ease  of 
reporting. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.115  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  total  annual  burden 
on  respondents  was  previously 
estimated  at  4637.6  hours.  The  revision 
adds  one  data  element  which  increases 
the  total  annual  burden  by  22.44  hours. 

Respondents:  Directors  or 
Administrators  of  WIC  State  agencies. 

Estimated  Number  of  Respondents:  88 
respondents. 

Estimated  Number  of  Responses  per 
Respondent:  Seventeen. 

Estimated  Total  Annual  Burden  on 
Respondents:  4660.04  hours. 


Dated:  May  23,  2001. 

George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

(FR  Doc.  01-13871  Filed  6-1-01;  8:45  am) 

BHJJNO  CODE  3410-40-0 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Coiiection 
Activities:  Proposed  Collection; 
Comment  Request:  Annual  Report  of 
State  Revenue  Matching 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  (FNS)  is 
publishing  for  public  comment  a 
summary  of  a  proposed  information 
collection.  The  proposed  collection  is 
an  extension  of  a  collection  currently 
approved  for  the  National  School  Lunch 
Program. 

DATES:  Conunents  on  this  notice  must  be 
received  ly  August  3,  2001. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  Alan  Rich,  Data  Base 
Monitoring  Branch,  Budget  Division, 
Food  and  Nutrition  Service,  USDA, 
3101  Park  Center  Drive,  Alexandria,  VA 
22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the'tunctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  coiiection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including' 
the  use  of  appropriate,  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Rich,  (703)  305-2113. 
SUPPLEMENTARY  INFORMATION:  Title: 
Annual  Report  of  State  Revenue 
Matching. 

OMB  Number:  0584-0075. 
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Expiration  Date:  August  31.  2001. 

Type-of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  National  School  Lunch 
Program  is  mandated  by  the  National 
School  Lunch  Act,  42  U.S.C.  1751,  et 
seq.,  and  the  Child  Nutrition  Act  of 
1966,  42  U.S.C.  1771,  et  seq.  Program 
implementing  regulations  are  contained 
in  7  CFR  Part  210.  In  accordance  with 
7  CFR  210.17(g),  State  agencies  must 
submit  an  annual  report  of  state  revenue 
matching  in  order  to  receive  Federal 
reimbursement  for  meals  served  to 
eligible  participants. 

Respondents:  State  agencies  that 
administer  the  National  School  Lunch 
Program. 

Number  of  Respondents:  54. 

Estimated  Number  of  Responses  per 
Respondent:  The  number  of  responses  is 
estimated  to  be  one  submission  per 
State  agency  per  school  year. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  80  hours  per 
respondent  per  submission. 

Estimated  Total  Annual  Burden  on 
Respondents:  4,320  hours. 

Dated:  May  7.  2001. 
George  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 

Service. 

|FR  Doc.  01-13925  Filed  6-1-01;  8:45  ami 

BtLUNO  CODE  3410-W-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  ttie  Norttiern  Region;  Idaho, 
Montana,  North  Dalcota,  and  Portions 
of  South  Dalcota  and  Eastern 
Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  215  and 
217  and  to  publish  notices  for  public 
comment  and  notice  of  decision  subject 
to  the  provisions  of  36  CFR  215.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  for  public 
comment  or  decisions;  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  o( 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 


DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  June  1,  2001.  The  list 
of  newspapers  will  remain  in  effect 
imtil  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interregional  NEPA,  Appeals  and 
Litigation  Leader;  Northern  Region;  P.O. 
Box  7669;  Missoula,  Montana  59807. 
Phone:  (406)  329-3647. 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regional  Office 

Regional  Forester  decisions  in 
Montana:  The  Missoulian,  Great  Falls 
Tribune,  and  The  Billings  Gazette. 

Regional  Forester  decisions  in 
Northern  Idaho  and  Eastern 
Washington:  The  Spokesman  Review. 

Regional  Forester  decisions  in  North 
Dakota:  Bismarck  Tribune. 

Regional  Forester  decisions  in  South 
Dakota;  Rapid  City  Journal. 
Beaverhead/Deerlodge — Montana 

Standard 
Bitterroot — Ravalli  Republic 
Clearwater — Lewiston  Morning  Tribune 
Custer — Billings  Gazette  (Montana); 

Rapid  City  Joiunal  (South  Dakota) 
Dakota  Praine  National  Grasslands — 

Bismarck  Tribune  (North  Dakota; 

Rapid  City  Journal  (South  Dakota) 
Flathead— Daily  Interlake 
Gallatin — Bozeman  Chronicle 
Helena — Independent  Record 
Idaho  Panhandle — Spokesman  Review 
Kootenai — Daily  Interlake 
Lewis  &  Clark — Great  Falls  Tribune 
Lolo — Missoulian 
Nez  Perce — Lewiston  Morning  Tribune 

Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calculated  based  upon 
notices  in  newspapers  of  record  listed 
above. 

Dated:  May  25.2001. 
Kathleen  A.  McAllister, 

Acting  Regional  Forester. 

[FR  Doc.  01-13853  Filed  6-1-01;  8:45  ami 

MLUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  an 
Extension  of  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 


L.  No.  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFP.  part  1320  (60  FR  44978,  August 
29, 1995),  this  notice  announces  the 
intention  the  National  Agricultural 
Statistics  Service  (NASS)  to  request  an 
extension  of  a  currently  approved 
information  collection,  the  Cold  Storage 
Survey. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  8,  2001  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  Room  4117  South  Building, 
1400  Independence  Avenue  SW.. 
Washington,  DC  20250-2001,  (202)  720- 
4333. 

SUPPLEMENTARY  INFORMATION:  Title:  Cold 
Storage  Survey. 

OMB  Control  Number:  0535-0001. 

Expiration  Date  of  Approval:  09/30/ 
01. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  monthly  Cold  Storage 
Survey  provides  information  on 
national  supplies  of  food  commodities 
in  refrigerated  storage  facilities.  A 
biennial  survey  of  refrigerated 
warehouse  capacity  is  also  conducted  to 
provide  a  benchmark  of  the  capacity 
available  for  refrigerated  storage  of  the 
nation's  food  supply.  Information  on 
stocks  of  food  commodities  facilitates 
proper  price  discovery  and  orderly 
marketing,  processing,  and  distribution 
of  agricultural  products. 

The  Cold  Storage  Survey  was 
previously  approved  by  OMB  in  1998 
for  a  3-year  period.  NASS  intends  to 
request  that  the  survey  be  approved  for 
another  3  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  24  minutes  per 
response. 

Respondents:  Refrigerated  storage 
facilities. 

Estimated  Number  of  Respondents: 
11.250. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,000  hours. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 
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Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Ginny  McBride,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5330B  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-2024  or 
gmcbride@nass.usda.gov. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
siunmarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  DC.  May  18,  2001. 
Rich  Allen, 

Associate  Administrator. 
[FR  Doc.  01-13909  Filed  6-1-01;  8:45  am] 

BHXMO  COOC  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  an 
Extension  of  a  Currently  Approved 
Information  Collection 

agency:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  {Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978.  August 
29.  1995),  this  notice  announces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request  an 
extension  of  a  currently  approved 
information  collection.  Field  Crops 
Production. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  8,  2001  to  be 
assured  of  consideration. 


AOOmONAL  INFORMATION  OR  COMMENTS: 

Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  Room  4117  South  Building, 
1400  Independence  Avenue  SW., 
Washington,  DC  20250-2001,  (202)  720- 
4333. 

SUPPLEMENTARY  INFORMATION: 
Title:  Field  Crops  Production. 

OMB  Control  Number:  0535-0002. 

Expiration  Date  of  Approval:  09/30/ 
01. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  Field  Crops  Production 
program  consists  of  probability  field 
crops  siuveys  and  supplemental  panel 
surveys.  The  panel  surveys  capture 
unique  crop  characteristics  such  as  the 
concentration  of  crops  in  localized 
geographical  areas.  These  surveys  are 
extremely  valuable  for  commodities 
where  acreage  and  yield  are  published 
at  the  county  level.  The  Field  Crops 
Production  Program  was  last  approved 
by  OMB  in  1998  for  a  3-year  period. 
NASS  intends  to  request  that  the  survey 
be  approved  for  another  3  years. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  14  minutes  per 
response. 

Respondents:  Farmers. 

Estimated  Number  of  Respondents: 
536.000. 

Estimated  Total  Annual  Burden  on 
Respondents:  150,000  hours. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
Section  1770  of  the  Food  Security  Act 
of  1985.  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 


and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Ginny  McBride,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5330B  South  Building.  1400 
Independence  Avenue  SW.. 
Washington.  DC  20250-2024  or 
gmcbride@nass .  usda.gov. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington.  DC,  May  18,  2001. 
Rich  Allen, 

Associate  Administrator. 
(FR  Doc.  01-13910  Filed  6-1-01;  8:45  am] 

BILUNG  COOe  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Reinstate  a 
Previously  Approved  Information 
Collection 

AGENCY:  National  Agricultural  Statistics 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978,  August 
29, 1995),  this  notice  aimounces  the 
intention  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request 
reinstatement  of  a  previously  approved 
information  collection,  the  2002  Census 
of  Agriculture. 

DATES:  Comments  on  this  notice  must  be 
received  by  August  8,  2001  to  be 
assiu^d  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  Room  4117  South  Building, 
1400  Independence  Avenue  SW, 
Washington,  D.C.  20250-2000,  (202) 
720-4333. 

SUPPLEMENTARY  INFORMATION:  Title:  The 
2002  Census  of  Agriculture. 

OMB  Control  Number:  0535-0226. 

Type  of  Request:  Intent  to  Request 
Reinstatement  of  a  Previously  Approved 
Information  Collection. 

Abstract:  The  census  of  agricultiu^  is 
the  primary  source  of  statistics 
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;onceming  the  nation's  agricultural 
industry.  It  provides  the  only  basis  of 
consistent,  comparable  data  for  each 
county,  county  equivalent,  and  State  in 
the  United  States  and  its  outlying 
insular  areas.  The  census  is  conducted 
every  5  years,  the  last  one  being  for 
1997.  The  2002  census  of  agriculture 
will  again  cover  all  agricultural 
operations  in  the  50  States,  Puerto  Rico, 
Guam,  the  U.S.  Virgin  Islands,  and  the 
Commonwealth  of  Northern  Mariana 
Islands  (CNMI)  which  meet  the  census 
definition  for  a  farm.  For  the  States, 
Guam,  and  CNMI,  a  farm  is  any  place 
that  produced  and  sold,  or  normally 
would  produce  and  sell,  $1,000  or  more 
of  agricultural  products  during  the 
census  year.  For  Puerto  Rico  and  the 
U.S.  Virgin  Islands  it  isany  place  with 
$500  in  sales. 

Data  collection  for  the  censuses  of 
agricultxire  for  the  50  States  and  Puerto 
Rico  will  be  conducted  primarily  by 
mail-out/mail-back  procedures.  Data 
collection  for  Guam,  the  U.S.  Virgin 
Islands,  and  CNMI  will  be  conducted 
using  direct  enumeration  methods. 
NASS  conducted  a  census  form  content 
test  (OMB  #5035-0243)  during  the 
winter  of  2000-2001  to  evaluate  new 
content  items,  report  form  design  and 
format,  and  processing  procedures. 

To  minimize  responoent  burden. 
NASS  limits  the  items  asked  on  75 
percent  of  the  report  forms  to  the  basic 
subjects  asked  in  the  previous  census, 
such  as  land  use  and  ownership,  crop 
acreage  and  production,  grain  storage, 
livestock  and  poultry  inventories, 
federal  farm  program  payments,  income 
from  farm-related  sources,  and  operator 
characteristics.  The  other  25  percent  of 
report  forms  include  additional 
questions  on  hired  labor,  production 
expenses,  fertilizer  and  chemical  usage, 
machinery  and  equipment,  and  market 
value  of  land  and  buildings.  Report 
forms  are  tailored  to  various  regions  of 
the  coimtry  to  further  reduce  burden.  A 
screening  survey,  conducted  prior  to  the 
census,  will  enable  NASS  to  eliminate 
non-farm  operations  from  the  census 
mail  list  and  determine  respondent 
eligibility  for  receiving  the  appropriate 
census  mail  package.  The  census  of 
agriculture  is  required  by  law  under  the 
"Census  of  Agriculture  Act  of  1997." 
Pub.  L.  No.  105-113(7  U.S.C.  2204(g)). 
The  law  guarantees  farm  operators  that 
their  individual  information  will  be 
kept  confidential.  NASS  uses  the 
information  only  for  statistical  purposes 
and  publishes  only  tabulated  total  data. 
These  data  are  used  by  Congress  when 
developing  or  changing  farm  programs. 
Many  national  and  state  programs  are 
designed  or  allocated  based  on  census 
data,  i.e..  soil  conservation  projects. 


funds  for  cooperative  extension 
programs,  and  research  funding.  Private 
industry  uses  the  data  to  provide  more 
effective  production  and  distribution 
systems  for  the  agricultural  community. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
will  be  about  24  minutes  per  response 
from  all  sources. 

Respondents:  Farm  and  ranch 
operators. 

Estimated  Number  of  Respondents: 
3.550,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.450,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Ginny  McBride,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5330B  South  Building,  1400 
Independence  Avenue  SW,  Washington, 
DC  20250-2009  or 
gmcbride@nass.usda.gov. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
summarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  DC,  May  1,  2001. 
Rich  Allen, 

Associate  Administrator. 
[FR  Doc.  01-13911  Filed  6-1-01;  8:45  am) 

HLUNO  COOe  3410-2fr-P 


DEPARTMENT  OF  COIMiyiERCE 

[LD.  053001  A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Coastal  Impact  Assistance 
Program  Review  Checklist. 

Fonn  Numberfs):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Emergency 
submission. 

Burden  Hours:  1,875. 

Number  of  Respondents:  154. 

Average  Hours  Per  Response:  5. 

Needs  and  Uses:  The  Coastal  Impact 
Assistance  Program  (CLAP)  recognizes 
that  impacts  from  Outer  Continental 
Shelf  oil  and  gas  activities  fall 
disproportionately  on  coastal  states  and 
localities  nearest  to  where  the  activities 
occur.  The  program  provides  one-time 
funds  to  seven  states  and  147  local 
governments  to  conduct  a  variety  of 
related  projects,  including  construction 
and  land  acquisition.  NOAA  must 
review  the  projects  in  accordance  with 
the  CIAP  legislation  before  disbursing 
funds.  To  expedite  review.  NOAA 
developed  the  CIAP  Project  Checklist 
for  the  construction  and  land 
acquisition  projects.  The  Checklist, 
whose  use  is  voluntary,  asks  applicants 
to  provide  project  information  to  allow 
NOAA  to  determine  their  eligibility 
under  the  CIAP  as  well  as  eligibility 
under  other  relevant  statutes  (NEPA. 
etc.). 

Affected  Public:  State,  local,  or  tribal 
government. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce.  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  I)C  20503. 

Dated:  May  25.  2001. 

Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  01-13970  Filed  &-1-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-605] 

Frozen  Concentrated  Orange  Juice 
from  Brazil;  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  the 
petitioners  and  one  producer/exporter 
of  the  subject  merchandise,  the 
Department  of  Commerce  is  conducting 
an  administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil. 
This  review  covers  four  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  This  is  the  thirteenth 
period  of  review,  covering  May  1, 1999, 
through  April  30.  2000. 

We  nave  preliminarily  determined 
that  sales  have  been  made  below  the 
normal  value  by  Citrovita  Agro- 
Industrial  Ltda.  in  this  review.  In 
addition,  we  have  preliminarily 
determined  to  rescind  the  review  with 
respect  to  Branco  Peres  Citrus  S.A., 
CTM  Citrus  S.A.,  and  Sucorrico  S.A. 
because  they  had  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  period  of  review.  If 
these  preliminary  results  are  adopted  in 
the  final  results  of  this  administrative 
review,  we  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  wish  to  submit  comments 
in  this  proceeding  cue  requested  to 
submit  with  each  argument:  (1)  A 
statement  of  the  issue;  and  (2)  a  brief 
summary  of  the  argimient. 
EFFECTIVE  DATE:  June  4,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Wna 
Itkin,  Office  of  AD/CVD  Enforcement, 
Office  2.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC,  20230;  telephone  (202) 
482-0656. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
are  to  the  Department's  regulations  at  19 
CFR  part  351  (2000). 


Background 

On  May  16,  2000,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Register  a  notice  of 
"Opportimity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  (FCOJ)  from 
Brazil  (65  FR  31141). 

In  accordance  with  19  CFR 
351.213(b)(1),  on  May  12.  2000,  one 
producer  and  exporter  of  FCOJ,  Citrovita 
Agro  Industrial  Ltda.  (Citrovita). 
requested  an  administrative  review  of 
the  antidumping  order  covering  the 
period  May  1.  1999.  through  April  30, 
2000.  On  May  31,  2000,  the  petitioners. 
Florida  Citrus  Mutual,  Caulkins 
Indiantown  Citrus  Co.,  Citrus  Belle, 
Citrus  World,  Inc.,  Orange-Co  of  Florida, 
Inc.,  Peace  River  Citrus  Products,  Inc., 
and  Southern  Gardens  Citrus  Processors 
Corp.,  also  requested  an  administrative 
review  for  the  following  four  producers 
and  exporters  of  FCOJ:  Branco  Peres 
Citrus  S.A.  (Branco  Peres);  Citrovita  and 
its  affiliated  parties  (Cambuhy  MC 
Industrial  Ltda.  (Cambuhy)  and 
Cambuhy  Citrus  Comercial  e 
Exportadora  (Cambuhy  Exportadora)); 
CTM  Citrus  S.A.  (CTM);  and  Sucorrico 
S.A.  (Sucorrico). 

On  July  7.  2000.  the  Department 
initiated  an  administrative  review  for 
Branco  Peres.  Citrovita  and  its  affiliates 
Cambuhy  and  Cambuhy  Exportadora. 
CTM,  and  Sucorrico  (65  FR  41942),  and 
consequently  issued  questionnaires  to 
them. 

On  July  12,  July  21,  and  August  24, 
2000.  respectively,  CTM,  Branco  Peres, 
and  Sucorrico  informed  the  Department 
that  they  had  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  We  have 
confirmed  this  with  the  Customs 
Service  with  regard  to  CTM  and 
Sucorrico.  See  the  memorandum  from 
Jason  M.  Hoody  to  the  File,  entitled 
"U.S.  Customs  Data  Query  for  Entries 
During  the  1999-2000  Antidumping 
Duty  Administrative  Review  on  Frozen 
Concentrated  Orange  Juice  from  Brazil." 
dated  May  30.  2001  (the  Customs 
memo).  Consequently,  in  accordance 
with  19  CFR  351.213(d)(3)  and 
consistent  with  our  practice,  we  are 
preliminarily  rescinding  our  review  for 
CTM  and  Sucorrico.  For  further 
discussion,  see  the  "Partial  Rescission 
of  Review"  section  of  this  notice,  below. 

Regarding  Branco  Peres,  we  were 
informed  by  the  Customs  Service  that 
there  was  an  entry  of  subject 
merchandise  during  the  POR  withdrawn 
from  a  bonded  warehouse,  which  was 
produced  by  Branco  Peres.  See  the 
Customs  memo.  Consequently,  we  asked 


Branco  Peres  to  explain  the 
circumstances  siurounding  this  entry. 
Banco  Peres  responded  that  it  had 
reported  the  sale  associated  with  the 
entry  in  question  in  the  prior  1997-1998 
administrative  review  of  this 
proceeding.  Because  we  reviewed  the 
sale  associated  with  this  entry  in  the 
context  of  the  1997-1998  administrative 
review  completed  August  11. 1999,.we 
have  determined  that  Branco  Peres  did 
not  have  any  reviewable  entries  during 
this  POR.  Accordingly,  we  also  are 
preliminarily  rescinding  our  review  of 
Branco  Peres  and  intend  to  order 
liquidation  of  the  entry  in  question  at 
the  rate  in  effect  at  th   time  of  entry,  in 
accordance  with  our  practice.  For 
further  discussion,  see  the  "Partial 
Rescission  of  Review"  section  of  this 
notice,  below. 

In  August  and  September  2000,  we 
received  a  response  from  Citrovita  to 
sections  A  through  C  and  section  D, 
respectively,  of  the  our  questionnaire.  In 
September  2000.  November  2000. 
January  2001 .  and  March  2001 .  we 
issued  supplemental  questionnaires  to 
Citrovita.  We  received  responses  to 
these  questionnaires  in  October  2000, 
December  2000.  February  2001.  and 
March  2001. 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  frozen  concentrated  orange 
juice  from  Brazil.  The  merchandise  is 
currently  classifiable  under  item 
2009.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  item  number  is  provided 
for  convenience  and  for  customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

The  POR  is  May  1. 1999.  through 
April  30,  2000. 

Partial  Rescission  of  Review 

As  noted  above,  Branco  Peres,  CTM 
and  Sucorrico  informed  the  Department 
that  they  had  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  We  have  confirmed  this  with 
the  Customs  Service  and  with 
information  submitted  by  Branco  Peres 
from  a  previous  segment  of  this 
proceeding.  See  the  memorandum  from 
Jason  M.  Hoody  to  the  File,  entitled 
"U.S.  Sales  of  Branco  Peres  in  the  1997- 
1998  Antidumping  Duty  Administrative 
Review  on  Frozen  Concentrated  Orange 
Juice  from  Brazil,"  dated  May  30,  2001. 
Therefore,  in  accordance  with  19  CFR 
351.213(d)(3)  and  consistent  with  the 
Department's  practice,  we  are 
preliminarily  rescinding  our  review 
with  respect  to  Branco  Peres,  CTM  and 
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Sucorrico.  (See  e.g.,  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey;  Final  Results  and  Partial 
Rescission  of  Antidumping 
Administrative  Review,  63  FR  35190. 
35191  (June  29. 1998);  and  Certain  Fresh 
Cut  Flowers  from  Colombia:  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53287.  53288  (Oct.  14. 
1997).) 

Affiliated  Producers 

During  the  previous  administrative 
review,  a  sister  company  to  Citrovita's 
parent  company  purchased  another 
Brazilian  producer  of  FCOJ  and  that 

firoducer's  affiliated  trading  company 
i.e.,  Cambuhy  and  Cambuhy 
Exportadora.  respectively).  In  that 
segment  of  the  proceeding,  we 
determined  that  it  was  appropriate  to 
treat  Citrovita  and  these  affiliated 
parties  as  a  single  entity  using  the 
criteria  outlined  in  19  CFR  351.401(f). 
See  Notice  of  Final  Results  of 
Antidumping  Administrative  Review: 
Frozen  Concentrated  Orange  Juice  from 
Brazil,  65  FR  60406,  60407  (Oct.  11. 
2000)  (FCOJ  1998-1999  Final  Results). 
Because  neither  Citrovita  nor  Cambuhy 
has  provided  any  new  evidence 
showing  that  this  finding  no  longer 
holds  true,  we  have  continued  to  treat 
Citrovita  and  Cambuhy  as  a  single  entity 
and  to  calculate  a  single  margin  for 
them.i  [See  e.g.,  Certain  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand: 
Preliminary  Results  of  Antidumping 
Dutv  Administrative  Review,  64  FR 
17998.  17999  (April  13, 1999) 
(unchanged  by  the  final  results).) 
Regarding  Cambuhy  Exportadora, 
however.  Citrovita  provided  information 
demonstrating  that  this  company  did 
not  function  as  a  producer  of  FCOJ 
during  the  POR.  Accordingly,  we  have 
not  collapsed  Cambuhy  Exportadora 
with  Citrovita  and  Cambuhy  for 
purposes  of  the  preliminary  results. 

Comparison  Methodology 

To  determine  whether  sales  of  FCOJ 
from  Brazil  to  the  United  States  were 
made  at  less  than  normal  value  (NV).  we 
compared  the  export  price  (EP)  to  the 
NV  for  Citrovita,  as  specified  in  the 
"Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below. 

When  making  comparisons  in 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  sold  in 
the  home  market  as  described  in  the 
"Scope  of  the  Review"  section  of  this 
notice,  above,  that  were  in  the  6rdinary 
course  of  trade  for  purposes  of 


*  Hereinafter,  these  companies  will  be  referred  to 
collectively  as  "Citrovita,"  unless  otherwise  noted. 


determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  merchandise  in  the 
home  market  made  in  the  ordinary 
coiirse  of  trade  [i.e.,  sales  within  the 
contemporaneous  window  which 
passed  the  cost  test),  we  compared  U.S. 
sales  to  constructed  value  (CV)  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  EP.  The  ^4V  level 
of  trade  is  that  of  the  starting-price  sales 
in  the  comparison  market  or.  when  NV 
is  based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  expenses  (SG&A)  and 
profit.  For  EP.  it  is  also  the  level  of  the 
starting-price  sales,  which  is  usually 
from  the  exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  sales, 
we  examine  stages  in  the  marketing 
process  and  selling  functions  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  level  of  trade,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level-of- 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Citrovita  claimed  that  it  made  home 
market  and  U.S.  sales  at  only  one  level 
of  trade  [i.e.,  sales  to  end  users).  Because 
Citrovita  performed  the  same  selling 
activities  for  sales  to  all  customers  in 
the  home  market  and  the  United  States, 
we  determined  that  these  sales  are  at  the 
same  level  of  trade.  Therefore,  no  level 
of  trade  adjustment  is  warranted  for 
Citrovita. 

Export  Price 

For  sales  by  Citrovita,  we  based  the 
starting  price  on  EP,  in  accordance  with 
section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  and  because 
constructed  export  price  methodology 
was  not  otherwise  applicable. 

We  based  EP  on  the  gross  unit  price 
to  the  first  unaffiliated  purchaser  in  the 
United  States.  Where  appropriate,  we 
made  deductions  for  foreign  inland 
freight,  foreign  brokerage  and  handling 
expenses,  ocean  freight,  marine 
insurance.  U.S.  customs  duty,  and  U.S. 
brokerage  and  handling  expenses,  in 


accordance  with  section  772(c)(2)(A)  of 
the  Act. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the  .. 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  volume  of 
Citrovita's  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  subject  merchandise,  in 
accordance  with  19  CFR  351.404(b). 
Based  on  this  comparison,  we 
determined  that  Citrovita  had  a  viable 
home  market  during  the  POR. 
Consequently,  we  based  NV  on  home 
market  sales. 

Pxirsuant  to  section  773(b)(2)(A)(ii)  of 
the  Act,  there  were  reasonable  grounds 
to  believe  or  suspect  that  Citrovita  had 
made  home  market  sales  at  prices  below 
its  cost  of  production  (COP)  in  this 
review  because  the  Department 
disregarded  sales  that  failed  the  cost  test 
for  Citrovita  in  the  most  recently 
completed  administrative  review.  (See 
Frozen  Concentrated  Orange  Juice  from 
Brazil:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  64  FR  43650, 
43652  (August  11,  1999).)  As  a  resuU. 
the  Department  initiated  an 
investigation  to  determine  whether 
Citrovita  made  home  market  sales 
during  the  POR  at  prices  below  its  COP. 

We  calculated  the  COP  based  on  the 
sum  of  Citrovita's  and  its  affiliated 
producer's  costs  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  SG&A  expenses  and 
packing  costs,  in  accordance  with 
section  773(b)(3)  of  the  Act. 

We  used  the  reported  COP  amounts  to 
compute  a  weighted-average  COP 
during  the  POR,  except  in  the  following 
instances  in  which  the  costs  were  not 
appropriately  Quantified  or  valued: 

1.  We  valuea  the  cost  of  fruit 
provided  by  an  affiliated  part)'  using  the 
affiliate's  COP  for  Citrovita.  and  the 
market  price  for  Cambuhy,  in 
accordance  vdth  sections  773(f)(2)  and 
(3)  of  the  Act.  We  adjusted  the  reported 
cost  of  fresh  fruit  by  allocating  the 
affiliates'  costs  over  only  the  quantity  of 
good  oranges. 

2.  For  Citrovita  and  Cambuhy,  we 
recalculated  the  offset  for  costs  related 
to  tolled  products  to  exclude  certain 
items  which  related  solely  to  the 
respondent's  own  production. 

3.  For  Citrovita,  we  included  loss  on 
sale  of  fixed  assets  and  other  operating 
expenses  in  the  general  and 
administrative  (G&A)  rate  calculation. 
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For  Cambuhy,  we  included  loss  on  the 
sale  of  fixed  assets  and  other  operating 
income  in  the  G&A  rate  calculation. 

4.  We  recalculated  the  net  financing 
expense  of  Citrovita  and  Cambuhy 
based  on  their  fiscal  year  financial 
statements  that  most  closely  related  to 
the  POR.  We  adjusted  the  financial 
statement  amoimts  for  long-term  interest 
income  which  is  not  permitted  as  an 
offset  to  financial  expenses.  (See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  fair  Value:  Certain  Pasta  from 
Italy.  61  FR  30326.  30359  Oune  14, 
1996).) 

For  further  discussion  of  these 
adjustments,  see  the  cost  calculation 
memorandum  frpm  Peter  Scholl  and 
Sheikh  M.  Hannan  to  Neal  Halper.  dated 
May  30.  2001. 

We  compared  the  COP  to  home 
market  prices  of  the  foreign  like 
product,  as  required  imder  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
home  market  prices,  less  any  applicable 
movement  charges,  selling  expenses, 
and  packing  costs. 

In  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined  whether  such 
sales  were  made:  (1)  In  substantial 
quantities  within  an  extended  period  of 
time;  and  (2)  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time  in  the  normal 
coiu^e  of  trade.  See  section  773(b)(1)  of 
the  Act. 

Pursuant  to  section  773(b)(2)(c)(i)  of 
the  Act,  where  less  than  20  percent  of 
a  company's  sales  of  a  given  product  are 
made  at  prices  less  than  the  COP,  we  do 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determine  that 
the  below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  Citrovita's  sales  of  a 
given  product  were  at  prices  below  the 
COP.  we  found  that  sales  of  the 
merchandise  were  made  in  "substantial 
quantities"  within  an  extended  period 
of  time,  as  defined  in  section 
773(b)(2)(B)  and  (C)  of  the  Act.  In  this 
case,  we  also  determine  that  such  sales 
were  not  made  at  prices  which  would 
permit  recovery  of  all  costs  within  a 
reasonable  period  of  time,  in  accordance 
vdth  section  773(b)(2)(D)  of  the  Act. 
Consequently,  we  disregarded  the 
below-cost  sales  in  determining  NV. 

We  found  that  100  percent  of 
Citrovita's  home  market  sales  within  an 
extended  period  of  time  were  made  at 
prices  less  than  the  COP.  Further,  the 
prices  did  not  provide  for  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  disregarded  the 


below-cost  sales  and  compared  EP  to 
CV.  in  accordance  with  section  773(a)(4) 
of  the  Act. 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication.  SG&A,  financing 
expenses,  profit,  and  U.S.  packing  costs, 
adjusted  as  noted  above.  Because 
Citrovita  made  no  sales  at  prices  above 
the  COP  during  the  POR,  we  calculated 
profit,  SG&A.  and  financing  expenses  in 
accordance  with  section  773(e)(2)(B)(iii) 
of  the  Act.  Specifically,  we  used  the 
profit  rate  and  selling  expenses 
calculated  for  Citrovita  in  the  most 
recent  prior  segment  of  this  proceeding 
(see  the  memorandum  from  Jason 
Hoody  to  the  File,  entitled  "Placement 
of  Business  Proprietary  Information 
fi-om  the  1998-1999  Administrative 
Review  on  the  Record  of  the  1999-2000 
Administrative  Review  of  Frozen 
Concentrated  Orange  Juice  from  Brazil," 
dated  May  30,  2001).  We  used  the 
general  and  administrative  expenses 
and  net  financing  expenses  as 
experienced  dining  Uie  fiscal  year  that 
most  closely  corresponded  to  the  POR. 

Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act.  we  made  circmnstance-of-sale 
adjustments  to  CV  for  differences  in 
credit  expenses  (offset  by  interest 
revenue). 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A(a)  of  the  Act,  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Section  773A(a)  of  the  Act  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  ciirrencies 
into  U.S.  dollars  imless  the  daily  rate 
involves  a  fluctuation.  It  is  the 
Department's  practice  to  find  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  bom  the 
benchmark  rate  by  2.25  percent.  The 
benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  substitute  the 
benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists  for  the  period 
May  1. 1999,  through  April  30.  2000: 


Manufacturer/exporter 

Percent 
margin 

Citrovita  Agro  Industrial  Ltda/ 
CamlHihy  MC  Industrial  Ltda 

15.98 

The  Department  will  disclose  to 
parties  the  calculations  performed  in 
connection  with  these  preliminary 
results  within  five  days  of  the  date  of 
publication  of  this  notice.  Interested 
parties  may  request  a  hearing  within  30 
days  of  the  publication.  Any  hearing,  if 
requested,  will  be  held  seven  days  after 
the  date  rebuttal  briefs  are  filed. 
Interested  parties  may  submit  case  briefs 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
37  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  case  briefs, 
within  120  days  of  the  publication  of 
these  preliminary  results. 

Upon  completion  of  this 
administrative  review,  the  Department 
shall  determine,  and  the  Customs 
Service  shall  assess,  antidimiping  duties 
on  all  appropriate  entries.  We  have 
calculated  importer-specific  assessment 
rates  based  on  the  ratio  of  the  total 
amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  those  sales,  as 
appropriate.  These  rates  will  be  assessed 
uniformly  on  all  entries  of  particular 
importers  made  dining  Ihe  POR.  The 
Department  will  issue  appraisement 
instructions  directly  to  Uie  Customs 
Service. 

Further,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  FCOJ  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  Citrovita  and 
Cambuhy  will  be  the  rate  established  in 
the  final  results  of  this  review,  except  if 
the  rate  is  less  than  0.50  percent  and, 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106,  the  cash 
deposit  will  be  zero;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the  less- 
than-fair-value  (LTFV)  investigation,  but 
the  manufacturer  is.  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  1.96 
percent,  the  all  others  rate  established  in 
the  LTFV  investigation. 
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These  deposit  requirements,  when 
mposed.  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  30.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-13957  Filed  6-1-01;  8:45  am] 

BILUNQ  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  053001 B] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  Nationed  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  meetings  of  its  Scientific  & 
Statistical  Committee,  Shrimp 
Committee,  Executive  Committee, 
Personnel  Committee  and  the  Marine 
Protected  Areas  Committee.  The 
Council  will  also  hold  joint  meetings  of 
the  Mackerel  Committee  and  Advisory 
Panel  and  a  joint  meeting  of  the 
Controlled  Access  Committee  and  the 
Rock  Shrimp  Advisory  Panel.  Public 
comment  periods  will  be  held  during 
some  of  the  meetings.  There  will  also  be 
a  full  Council  Session.  A  Social  Science 
Workshop  will  be  held  as  part  of  the 
meeting. 

DATES:  The  meetings  will  be  held  in 
June  2001.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Radisson  Ponce  de  Leon  Conference 
Resort  Hotel,  4000  U.S.  Highway  1 
North,  St.  Augustine,  FL  32095; 


Telephone:  904-824-2821.  FAX:  904- 
824-8254.  Copies  of  the  documents  are 
available  from  Kim  Iverson,  Public 
Information  Officer,  and  South  Atlantic 
Fishery  Management  Council. 

Council  Address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306.  Charleston. 
SC  29407-4699. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Kim 
Iverson.  Public  Information  Officer; 
telephone:  843-571-4366;  fax:  843- 
769-4520:  email:  kim.iverson@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

1.  Social  Science  Workshop:  June  17, 
2001.  1:30-5:30  p.m. 

A  Social  Science  Workshop  will  be 
held  in  order  to  hold  discussion  on 
social  issues  as  they  relate  to  the 
following:  New  Social  Impact 
Assessment  Guidelines  from  the 
National  Marine  Fisheries  Service, 
implementation/evaluation  of  Marine 
Protected  Areas  in  the  South  Atlantic 
and  a  review  of  the  current  limited  entry 
program  in  the  South  Atlantic  Snapper 
Grouper  fishery. 

2.  Scientific  &■  Statistical  Committee 
Meeting:  June  18.  2001,  8:30  a.m.-12 
Noon  and  1:30-5  p.m. 

The  Scientific  k  Statistical  Committee 
will  meet  to  review  and  conunent  on  the 
following;  Shrimp  Amendment  5  (rock 
shrimp  limited  access).  Economic  Cost 
&  Returns  Study,  Census  Study,  Marine 
Protected  Areas  public  scoping 
document.  Snapper  Grouper 
Amendment  13  (list  of  options),  the 
Snapper  Grouper  Assessment  Group 
Report  and  final  guidelines  for 
economic  analysis.  The  Committee  will 
also  address  mackerel  issues  including 
the  2001  stock  assessment,  framework 
action.  Amendment  15  and  Gulf  Council 
actions  relative  to  the  Tortugas 
Sanctuary  and  charter  vessel  permits. 

3.  Joint  Mackerel  Committee  and 
Advisory  Panel  Meeting:  June  19,  2001, 
8:30  a.m.-12  noon  and  1:30-3:30  p.m. 

The  Mackerel  Committee  will  meet 
jointly  with  the  Mackerel  Advisory 
Panel  to  discuss  potential  framework 
actions,  review  the  Amendment  15 
options  paper,  review  Gulf  Council 
actions  relative  to  the»Tortugas 
Sanctuary  (Amendment  13)  and  review 
the  Gulf  Council's  actions  on  the 
moratorium  on  charter  vessel  permits 
(Amendment  14). 

4.  Shrimp  Committee  Meeting:  June 
19,  2001,  3:30-5  p.m. 

"The  Shrimp  Committee  will  meet  to 
discuss  language  and/or  format 
modifications  to  the  "Bycatch 
Reduction  Device  Testing  Protocol 
Manual"  and  develop  modifications  to 
the  protocol  manual  if  appropriate. 


Pu6/jc  Hearings:  June  19,  2001,  6  p.m. 

Public  hearings  will  be  held 
beginning  at  6  p.m.  in  the  order 
indicated  regarding  the  following  issues: 
Amendment  5  to  the  Rock  Shrimp 
Fishery  Management  Plan  (FMP)  (rock 
shrimp  limited  access);  Amendment  13 
to  the  Mackerel  FMP  and  Spiny  Lobster 
Amendment  7  (Gulf  Council  actions 
relative  to  the  Tortugas  Sanctuary  in  the 
Gulf  of  Mexico):  and  Amendment  14  to 
the  Mackerel  FMP  (Gulf  Council  actions 
on  a  moratorium  on  charter  vessel 
permits  in  the  Gulf  of  Mexico. 
Documents  regarding  these  issues  are 
available  through  the  Council  office  (see 
ADDRESSES). 

5.  Executive  Committee  Meeting:  June 
20,  2001.  8:30-9:30  a.m. 

The  Executive  Committee  will  meet  to 
review  Council  activities  and  establish 
priorities  for  the  remainder  of  2001. 

6.  Personnel  Committee  Meeting:  June 
20.  2001.  9:30-10:30  a.m. 

The  Personnel  Committee  will  meet 
in  a  closed  session  to  discuss  the 
Executive  Director's  recommendations 
for  additional  staff  positions. 

7.  Joint  Controlled  Access  Committee 
and  Rock  Shrimp  Advisory  Panel:  June 

20,  2001.  10:30  a.m.-12  noon  and  1:30- 
5  p.m. 

The  Joint  Controlled  Access 
Committee  and  Rock  Shrimp  Advisory 
Panel  will  meet  to  review  public  hearing 
comments  on  Amendment  5  to  the  Rock 
Shrimp  FMP  (limited  access)  and  formal 
comments  from  the  National  Marine 
Fisheries  Service.  The  Committee  and 
Advisory  Panel  will  discuss  and 
develop  recommendations  regarding 
Amendment  5  to  the  Rock  Shrimp  FMP. 

8.  Joint  Controlled  Access  Committee 
and  Rock  Shrimp  Advisory  Panel:  June 

21.  2001.  8:30  a.m.-10:30  a.m. 

The  Committee  and  Advisory  Panel 
will  continue  to  discuss  and  develop 
recommendations  regarding 
Amendment  5  to  the  Rock  Shrimp  FMP. 

9.  Marine  Protected  Area  Committee: 
June  21.  2001,  10:30  a.m.-t2  noon  and 
1:30-5  p.m. 

The  Marine  Protected  Area  Committee 
will  meet  to  hear  an  update  on  the 
Memorandum  Of  Agreement  (MOU) 
with  Gray's  Reef  Marine  Sanctuary, 
review  the  results  of  scoping  meeting 
and  other  comments/recommendations, 
hear  a  report  on  the  advisory  panel 
meeting  and  their  recommendations, 
develop  committee  recommendations 
and  discuss  the  timing  of  work  for  2001 
and  2002. 

10.  Council  Session:  June  22,  2001, 
8:30  a.m.-4  p.m. 

From  8:30-8:45  a.m.,  the  Council  will 
have  a  Call  to  Order,  introductions  and 
roll  call  adoption  of  the  agenda,  and 
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approval  of  the  March  2001  meeting 
minutes. 

From  8:45-9:45  a.m..  the  Council  will 
hold  a  Public  Scoping  Meeting  on:  (1) 
coral  framework  action  to  establish 
additional  Habitat  Areas  of  Particular 
Concern  and  (2)  development  of  a 
comprehensive  FMP  amendment 
addressing  permit  renewal  timeframes, 
operator  permits,  a  consolidated 
controlled  access  system  and  the 
Adantic  Coast  Cooperative  Statistics 
Program's  permits  and  reporting. 
Documents  regarding  these  issues  are 
available  from  the  Council  office  (see 
ADDRESSES). 

From  9:45-10:45  a.m..  the  Coimcil 
will  hear  a  report  from  the  Mackerel 
Committee.  Beginning  at  9:45  a.m..  a 
public  comment  period  will  be  held  on 
any  proposed  framework  changes  to  the 
Mackerel  FMP.  Following  the  public 
comment  period,  decisions  will  be  made 
regarding  (1)  any  proposed  framework 
actions,  (2)  Amendment  13  to  the 
Mackerel  FMP  (Gulf  Council  actions 
relative  to  the  Tortugas  Sanctuary  in  the 
Gulf  of  Mexico)  and  (3)  Amendment  14 
to  the  Mackerel  FMP  (Gulf  Council 
actions  on  a  moratorium  on  charter 
vessel  permits  in  the  Gulf  of  Mexico). 

From  10:45-11:15  a.m.,  the  Council 
will  hear  a  report  from  the  Controlled 
Access  Committee  regarding 
Amendment  5  to  the  Shrimp  FMP  (rock 
shrimp  limited  access)  and  make 
modifications  as  appropriate. 

From  11:15-11:45  a.m.,  the  Council 
will  address  red  porgy  issues  including 
current  stock  status,  information  from 
fishermen  and  management  measures 
currently  in  place. 

From  11:45  a.m.-12:15  p.m.,  the 
Council  will  hear  a  report  from  the 
Shrimp  Committee.  A  public  comment 
period  will  be  held  beginning  at  11:45 
a.m.  regarding  any  proposed 
modifications  to  the  BRD  Testing 
Protocol  Manual.  Following  the 
comment  period,  the  Council  will  make 
a  decision  on  any  language/format 
modifications  to  the  manual  as  needed. 

From  1:30-2  p.m.,  the  Council  will 
hear  a  report  from  the  Marine  Protected 
Areas  Committee  and  modify  the  MOU 
with  Gray's  Reef  if  necessary.  The 
Council  will  also  discuss  the  approach 
and  timing  for  Marine  Protected  Areas. 

From  2-2:15  p.m.,  the  Council  will 
hear  a  report  frt)m  the  Executive 
Committee. 

From  2:15-2:30  p.m.,  the  Council  will 
hear  a  report  from  the  Personnel 
Committee. 

From  2:30-2:45  p.m.,  the  Council  will 
hear  a  report  on  the  recent  Chairmen's 
meeting. 

From  2:45-3  p.m..  the  Council  will 
hear  a  report  on  the  Atlantic  Coastal 


Cooperative  Statistics  Program  (ACCSP) 
Coordinating  Council's  funding 
recommendations . 

From  3-3:30  p.m.,  the  Council  will 
hear  status  reports  from  NMFS  on  the: 
2000/2001  Mackerel  Framework, 
resubmitted  Calico  Scallop  FMP, 
resubmitted  Sargassum  FMP,  Golden 
Crab  Amendment  3,  and  Dolphin 
Emergency  Rule  request.  The  Council 
will  also  hear  NMFS  status  reports  on 
landing  for  Atlantic  king  mackerel,  Gulf 
king  mackerel.  Atlantic  Spanish 
mackerel,  snowy  grouper  &  golden 
tilefish,  wreckfish,  greater  amberjack 
and  south  Atlantic  octocorals. 

From  3:30-4  p.m.,  the  Council  will 
hear  Agency  and  Liaison  Reports, 
discuss  other  business  and  upcoming 
jneetings. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Coimcil  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  5  days  prior  to  the 
meeting  date. 

Dated:  May  30,  2001.  -> 

Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  01-13968  Filed  6-1-01;  8:45  am] 

BILUNG  CODE  35t&-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052501 C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for  a 
scientific  research  permit  (1324); 
Issuance  of  permits  1275, 1295, 1299 
and  modification  #2  to  permit  1198. 


summary:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
scientific  research  permit  from  Dr. 
Nancy  Thompson,  National  Marine 
Fisheries  Service-Southeast  Fisheries 
Science  Center;  NMFS  has  issued 
permit  1299  to  Dr.  Raymond  Carthy  of 
the  Florida  Cooperative  Fish  &  Wildlife 
Research  Unit  (1299);  NMFS  has  issued 
permit  1295  to  Dr.  Michael  P. 
Sissenwine  of  Northeast  Fisheries 
Science  Center  (1295);  NMFS  has  issued 
permit  1275  to  Mr.  Joseph  Hightower  of 
the  North  Carolina  Cooperative  Fish  and 
Wildlife  Research  Unit  (1275);  and. 
NMFS  has  issued  modification  #2  to 
permit  1198  to  Dr.  Allen  Foley  of  the 
Florida  Fish  and  Wildlife  Conservation 
Commission  (1198). 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  July  5, 
2001. 

ADDRESSES:  Written  comments  on  any  of 
the  new  applications  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Endangered  Species  Division,  F/PR3, 
1315  East  West  Highway,  Silver  Spring, 
MD  20910  (phone:301-713-1401,  fax: 
301-713-0376). 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Jordan,  Silver  Spring.  MD  (phone: 
301-713-1401,  fax:  301-713-0376,  e- 
mail:  Terri.Jordan@noaa.gov) 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
SecUon  10(a)(1)(A)  of  the  ESA. 
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Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  turtles 

Threatened  and  endangered  Green 
turtle  [Chelonia  mydas) 

Endangered  Hawksbill  turtle 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  turtle 
{Lepidochelys  kempii) 

Endangered  Leatnerback  turtle 
(Dermochelys  coriacea) 

Threatened  Loggerhead  turtle  [Caretta 
caretta) 

Fish 

Endangered  Shortnose  Sturgeon- 
(Acipenser  brevirostrum) 

New  Applications  Received 

Application  1324 

The  Southeast  Fisheries  Science 
Center  (SEFSC)  has  applied  for  a  two- 
year  permit  to  conduct  sea  turtle 
bycatch  reduction  experiments 
associated  with  longline  fishing 
techniques.  The  SEFSC  proposes  to 
conduct  experiments  to  focus  on  the 
effectiveness  of  specific  measiues  to 
reduce  the  bycatch  of  sea  turtles  in  the 
Pelagic  Longline  fishery.  The  applicant 
proposes  to  take  415  loggerhead,  301 
leatherback,  2  Kemp's  ridley.  2  green 
and  2  hawksbill  turtles  over  the  life  of 
the  permit.  Turtles  taken  by  longline 
gear  during  this  experiment  will  be 
handled,  measured,  flipper  and  PIT 
tagged,  have  a  skin  biopsy  collected  and 
be  released.  The  applicant  also  requests 
authorization  to  attach  20  conventional 
satellite  tags  and  75  pop-up  satellites  to 
a  total  of  95  of  the  already  taken 
loggerhead  turtles.  Any  turtles  brought 
aboard  the  vessel  dead  will  be  removed 
from  marine  environment  for  research 
purposes.  The  application  is  available 
for  download  and  review  from  the 


Office  of  Protected  Resources  permits 
webpage:  http://www.nmfs.noaa.gov/ 
prot— res/PR3/Permits/ESApermit.html. 

Permits  and  Modified  Permits  Issued 

Permit  *1275 

Notice  was  published  on  January  25, 
2001  (66  FR  7742)  that  Mr.  Joseph 
Hightower,  of  North  Carolina 
Cooperative  Fish  and  Wildlife  Research 
Unit  applied  for  a  scientific  research 
permit  (1275).  The  applicant  proposed 
to  conduct  a  two  year  survey  of  the 
Neuse  River  to  prepare  a  baseline  study 
of  the  possible  existence  of  shortnose 
sturgeon  in  the  river.  The  research  will 
use  the  NMFS  sampling  protocols  for 
determining  presence  or  absence  of 
shortnose  sturgeon  in  a  selected  river. 
The  goals  of  the  study  are  to  determine 
whether  shortnose  sturgeon  are  present 
within  the  Neuse  River  system,  and  to 
determine  if  suitable  shortnose  stiugeon 
habitat  is  available  within  the  river 
system.  Permit  1275  was  issued  on  May 
24,  2001  and  expires  December  31, 
2002. 

PenniHH295 

Notice  was  published  on  March  5, 
2001  (66  FR  13305)  that  Dr.  Michael  P. 
Sissenwine,  of  Northeast  Fisheries 
Science  Center  applied  for  a  scientific 
research  permit  (1295).  The  goal  of  the 
five-year  plan  for  sea  turtles  in  the 
Northeast  is  to  work  cooperatively  with 
other  regions  to  support  and  direct 
research  on  sea  turtles  in  order  to 
identify  and  assess  the  status  of  sea 
turtle  stocks,  reduce  the  estimated 
mortality  associated  with  fishing 
activities  and  other  anthropogenic  and 
natiu-al  sources  and  to  recover  ESA 
listed  species.  Permit  1295  was  issued 
on  May  24,  2001.  and  expires  May  31, 
2006. 

Permit  iH299 

Notice  was  published  on  March  9, 
2001  (66  FR  14134)  that  Dr.  Raymond 
Carthy,  of  the  Florida  Cooperative  Fish 
&  Wildlife  Research  Unit  applied  for  a 
scientific  research  permit  (1299).  The 
applicant  requested  a  three  year  permit 
to  take  juvenile  and  adult  tmtles  along 
the  St.  Joseph  Peninsula,  in  St.  Joseph 
Bay.  Florida.  The  applicant  proposes  to 
examine  the  internesting  movements 
and  habitat  usage  of  adult  loggerhead 
turtles  along  the  northwestern  coast  of 
Florida,  while  also  examining  species 
composition,  population- densities  and 
habitat  utilization  in  coastal  bays  in  the 
same  area.  Permit  1299  was  issued  on 
May  24,  2001.  and  expires  December  31. 
2003. 


Modification  #2  to  Permit  §1198 

The  Florida  Marine  Research  Institute 
currenUy  possesses  a  five-year  scientific 
research  permit  to  take  up  to  700 
loggerhead.  250  green,  5  leatherback,  25 
hawksbill,  and  100  Kemp's  ridley  sea 
turties  annually  frx)m  Florida  coastal 
waters.  Turtles  captured  will  include  all 
life  history  stages  fit)m  post-hatchling 
through  adult.  Of  the  700  loggerheads 
authorized  aimually,  400  are  hatchlings. 
This  research  will  further  the 
understanding  of  life  histories,  habitat 
requirements,  migratory  behaviors,  and 
threats  to  these  five  species  of  sea  turtles 
occurring  in  Florida  waters.  The  permit 
holder  currently  has  authorization  to 
capture  turties  in  tended,  straight-set, 
large-mesh  tangle  nets;  tended,  drifting 
large-mesh  tangle  nets;  tended, 
encircling  (strike)  large-meshed  nets; 
dip  nets;  and  by  hand-capture.  Captured 
turtles  are  weighed,  measured, 
photographed,  and  flipper  and  PIT 
tagged.  Select  turtles  have  blood  and 
stomach  samples  (via  gastric  lavage) 
collected  and  receive  radio,  sonic,  and/ 
or  satellite  transmitters.  Additionally, 
laparoscopy  and  tumor  collection  are 
authorized  to  be  performed  on  selected 
turtles. 

For  modification  #2,  the  applicant 
requests  the  Dr.  Allen  Foley  be 
designated  as  permit  holder  in  place  of 
Mr.  J.  Alan  Huff,  who  is  no  longer 
responsible  for  this  permit  activity.  The 
applicant  also  requests  authorization  to 
use  ten  crittercams  in  lieu  of  ten 
previously  authorized  radio/sonic 
transmitters.  Modification  #2  to  Permit 
1198  was  issued  on  May  18,  2001.  and 
permit  1198  expires  March  31,  2004. 

Dated:  May  25.  2001. 
Phil  Williams, 

Acting  Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Senice. 

[FR  Doc.  01-13969  Filed  6-1-01;  8:45  am) 

BILUNG  C006  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Preparation  of  a  Programmatic 
Environmental  Impact  Statement 
(PEIS)  on  the  Chemical  and  Biological 
Defense  Program  (CBDP) 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  Department  of 
the  Army.  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  the  Army 
announces  its  intention  to  prepare  a 
PEIS  that  will  assesses  the  potential 
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environmental  impacts  associated  with 
the  execution  of  the  DoD  CBDP 
designed  to  protect  our  soldiers,  sailors, 
marines,  and  airmen  from  the  evolving 
chemical  and  biological  threats  they 
may  encounter  on  the  battlefield.  The 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994  mandated  the 
coordination  and  integration  of  all  DoD 
CBDP.  The  Army  is  the  executive  agent 
for  the  CBDP. 

ADDRESSES:  Written  comments 
concerning  the  PEIS  should  be 
addressed  to  Dr.  Robert }.  Carton, 
Environmental  Coordinator,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  MCMR-RCQ-E.  504 
Scott  Street,  Fort  Detrick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Carton  at  (301)  619-2004  or  by 
fax  at  (301)  619-6694. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  DoD  CBDP  is  to  provide 
chemical  and  biological  (CB)  defense 
capabilities  to  allow  the  military  forces 
of  the  United  States  to  survive  and 
successfully  complete  their  operational 
missions  in  battlespace  environments 
contaminated  with  CB  warfare  agents.  If 
our  military  forces  are  not  fully  and 
adequately. prepared  to  meet  this  threat, 
the  consequences  could  be  devastating. 
The  CBDP  to  support  this  mission 
comprises  research,  development  and 
acquisition  activities.  Each  of  the 
Military  Services,  the  Joint  Program 
Office  for  Biological  Defense,  and  the 
Defense  Advanced  Research  Projects 
Agency  conduct  CBDP  activities.  Some 
of  these  CBDP  activities  necessarily 
involve  the  use  of  hazardous  chemicals 
or  infectious  disease  agents  for  research, 
development,  and  production  purposes. 
The  controls  on  and  the  potential 
environmental  consequences  of  such 
use  both  for  the  proposed  action  and  for 
any  reasonable  alternatives  will  be  a 
primary  focus  of  the  CBDP  PEIS. 
The  CBDP  is  divided  into  six 
commodity  areas.  Each  commodity  area 
is  managed  by  one  of  the  Military 
Services  and  has  an  activity  focus  as 
follows: 

(1)  Contamination  Avoidance  (Army): 
Pursuit  of  technological  advances  in  CB 
standoff  detection,  remote/early 
warning  detection,  sensor 
miniatiirization,  and  improved 
detection  sensitivity. 

(2)  Individual  Protection  (Marine 
Corps)  and  Collective  Protection  (Navy): 
Pursuit  of  technological  advances  that 
provide  an  individual  with  improved 
vision  and  voice  capabilities,  increased 
protection  levels,  and  reduced  heat 
stress  over  current  individual  protection 
equipment.  Also  the  pursmt  of 


technological  advances  that  improve 
generic  CB  protective  filters  and  fans, 
and  advances  that  reduce  the  weight, 
volume,  cost,  logistics,  and  manpower 
requirements  associated  with  providing 
individual  and  collective  protection. 

(3)  Decontamination  (Air  Force): 
Pursuit  of  technological  advances  in 
sorbents,  coatings,  and  physical 
removal,  which  will  reduce  logistics 
burden,  manpower  requirements,  and 
lost  operational  capability  associated 
with  decontamination  operations. 

(4)  Medical  Protection  (Army): 
Chemical  defense  efforts  include 
development  of  pretreatment 
therapeutic  drugs,  diagnostic 
equipment,  and  other  life  support 
equipment  for  protection  against  and 
management  of  chemical  warfare  agents. 
Biological  defense  efforts  include 
development  of  vaccines,  drugs,  and 
diagnostic  medical  devices  for 
protection  against  validated  biological 
warfare  agents  to  include  bacteria, 
viruses,  and  toxins  of  biological  origin. 

(5)  Modeling  and  Simulation  (Navy): 
Efforts  include  meteorological  models, 
transport  and  dispersion  models,  hazard 
and  casualty  assessment,  computational 
fluid  djmamics,  hydrocodes,  and 
constructive,  live,  and  virtual 
simulation. 

The  activities  take  place  at  numerous 
military  installations  and  contractor 
facilities  throughout  the  United  States. 
Details  concerning  the  CBDP  are 
contained  in  the  "Chemical  and 
Biological  Defense  Program,  Annual 
Report  to  Congress,  March  2000."  This 
report  may  be  downloaded  in  electronic 
format  from  the  DoD  web  site  at  http:/ 
/www.defenselink.com. 

Although  numerous  environmental 
documents,  dating  back  to  the  Final 
Programmatic  Environmental  Impact 
Statement  on  the  Biological  Defense 
Research  and  Development  Program 
(April  1989),  have  been  prepared 
analyzing  the  potential  environmental 
consequences  of  various  elements  of  the 
CBDP,  no  one  document  analyzes  the 
potential  environmental  impacts  of  the 
full  range  of  these  activities.  In  keeping 
with  the  purposes  of  the  National 
Environmental  Policy  Act,  DoD  has 
decided  to  prepare  such  a  document  in 
the  form  of  a  PEIS  on  the  CBDP.  This 
document  will  create  an  overarching 
framework  that  will  continue  to  ensure 
fully  informed  Govenmient  decision 
making  within  this  program  and  provide 
a  single,  up-to-date  informational 
resource  for  the  public. 

Specifically,  the  PEIS  will:  (1)  Update 
and  expand  current  programmatic 
dociunentation,  providing  information 
on  and  analysis  of  the  changes  that  have 
occurred  in  the  biological  defense 


program  over  the  last  decade;  (2)  enlarge 
the  scope  of  the  current  programmatic 
documentation  to  include  the  chemical 
defense  program;  (3)  provide  a  current 
programmatic  NEPA  dociunent  that  will 
facilitate  future  Government  decision 
making  by  allowing  future 
environmental  analyses  imder  the  CBDP 
to  be  tiered  from  it;  and  (4)  share  with 
the  public  the  feat\u-es  of  this  program 
that  demonstrate  DoD's  commitment  to 
protect  the  enviroimient  and  to  ensure 
public  safety  during  the  execution  of 
this  operationally  mandated  program. 

Proposed  Action  and  Alternatives 

The  proposed  action  consists  of  the 
execution  of  an  integrated  program 
designed  to  protect  our  soldiers,  sailors, 
marines,  and  airmen  from  the  evolving 
chemical  and  biological  threats  they 
may  encounter  on  the  battlefield.  The 
No-Action  alternative,  continuation  of 
current  CBDP  operations  as  described  in 
and  covered  by  existing  environmental 
analyses  will  be  evaluated,  as  well  as  all 
other  reasonable  alternatives  identified 
during  the  public  scoping  process. 

Scoping  Process 

Public  conunents  are  solicited 
concerning  the  environmental  issues 
related  to  the  CBDP.  Scoping  activities 
will  be  designed  to  fecilitate  public 
involvement.  The  scoping  process 
supporting  this  effort  will  include: 
establishment  of  the  public  CBDP  PEIS 
web  site  at  http:// 
ChemBioEIS.detrick.army.mil; 
dissemination  of  public  information 
packages;  publications  in  local 
newspapers;  and  coordination  with 
public  interest  groups.  Public  meetings 
may  be  held  if  subsequently  determined 
appropriate.  These  efforts  will  allow  the 
public  to  provide  input  regarding  the 
scope  of  the  study  and  reasonable 
alternatives.  To  permit  sufficient  time 
for  the  U.S.  Army  to  fully  consider 
public  input  on  issues,  written  or  e-mail 
comments  should  be  mailed  or 
transmitted  to  ensure  receipt  prior  to  the 
end  of  the  scoping  period  that  will  be 
identified  on  the  CBDP  PEIS  web  site. 
E-mail  comments  may  be  submitted  via 
the  CBDP  PEIS  web  site  at  http:// 
ChemBioEIS.detrick.army.mil. 

Dated:  May  29.  2001. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health).  OASA  H&E). 
(FR  Doc.  01-13892  Filed  6-1-01;  8:45  am) 
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DEPARTMEffr  OF  ENERGY 

[DockM  No*.  FE  C&E  01-65,  and  CAE  01- 
66  Certification  Notic»— 200] 

Office  of  Fossil  Energy;  Notice  of 
Filings  Of  Coal  Capability  of  Augusta 
Energy,  LLC  and  Tenaska  Alabama  11 
Partners,  LP.  Powerpiant  and 
industrial  Fuel  Use  Act 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  Augusta  Energy,  LLC  and 
Tenaska  Alabama  II  Partners,  L.P. 
submitted  coal  capability  self- 
certifications  pursuant  to  section  201  of 
the  Powerpiant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Coal  &  Power  Im/Ex,  Fossil  Energy, 
Room  40-039,  FE-27,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerpiant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerpiant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerpiant, 
that  such  powerpiant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  filed  with  the  Department  of 
Energy.  The  Secretary  is  required  to 
publish  a  notice  in  the  Federal  Register 
that  a  certification  has  been  filed.  The 
following  owners/operators  of  the 
proposed  new  baseload  powerplants 
have  filed  a  self-certification  in 
accordance  with  section  201(d). 

Owner:  Augusta  Energy  LLC  (C&E  01- 
65). 

Operator:  Calpine  Eastern  Inc. 

Location:  Richmond  County,  GA. 

Plant  Configuration:  Combined-cycle. 

Capacity:  825  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Wholesale 
electric  market. 

In-Service  Date:  September  1,  2003. 

Owner;  Tenaska  Alabama  II  Partners, 
L.P.  (C&E  01-66). 


Operator:  Tenaska  Alabama  II 
Partners,  L.P. 

Location:  Autauga  County,  AL. 

Plant  Configuration:  Combined-cycle. 

Capacity:  875  MW. 

Fuel:  Natural  gas. 

Purchasing  Entities:  Coral  Power, 
LLC. 

In-Service  Date:  May,  2003. 

Issued  in  Washington,  DC,  May  29,  2001. 
Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  S-  Power  Im/Ex,  Office  of  Coal 
&■  Power  Systems,  Office  of  Fossil  Energy.  .. 
[FR  Doc.  01-13916  Filed  6-1-01;  8:45  am) 

■NJJNOCODE  64S(M>1-P 


DEPARTIMENT  OF  ENERGY 

Bonneville  Power  Administration 

Electrical  interconnection  of  ttie 
Chehalis  Generation  Facility 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

action:  Notice  of  Availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  to  integrate 
power  irora  the  Chehalis  Generation 
Facility  into  the  Federal  Columbia  River 
Transmission  System  (FCRTS),  based  on 
BPA's  Resource  Contingency  Program 
Environmental  Impact  Statement  (RCP 
EIS,  DOE/EIS-0230,  November  1995), 
Supplement  Analysis  (SA,  DOE/EIS- 
0230/SA-02,  May  9.  2001),  BPA's 
Business  Plan  EIS  (BP  EIS,  DOE/EIS- 
0183,  June  1995),  and  Business  Plan 
ROD  (August  1995).  BPA  has  decided  to 
offer  contracts  to  Chehalis  Power 
Generation,  L.P.,  to  facilitate  integration 
of  power  into  the  FCRTS  for  delivery  to 
the  wholesale  power  market. 
addresses:  Copies  of  the  ROD  for  the 
Electrical  Interconnection  of  the 
Chehalis  Generation  Facility,  which 
includes  the  SA,  may  be  obtained  by 
calling  BPA's  toll-free  docimient  request 
line:  1-800-622-4520.  The  RCP  EIS,  BP 
EIS,  and  BP  ROD  are  also  available. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Dawn  R.  Boorse,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621, 
telephone  number  503-230-5678,  fax 
number  503-230-5699;  e-mail 
drboorse@6pa.gov. 

Issued  in  Portland,  Oregon,  on  May  24, 
2001. 
Stephen  J.  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer 

[FR  Doc.  01-13915  Filed  6-1-01;  8:45  am] 

BtUJNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  CP01 -369-000] 

Williams  Gas  Processing-Gulf  Coast 
Company,  LP.;  Notice  of  Petition  for  a 
Declaratory  Order 

May  29.  2001. 

Take  notice  that  on  May  18,  2001, 
Williams  Gas  Processing-Gulf  Coast 
Company,  L.P.  (WGP),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  a  petition 
for  a  declaratory  order  in  Docket  No. 
CPOl-369-000,  requesting  that  the 
Commission  declare  that  WGP's 
acquisition,  ownership  and  operation  of 
the  Central  Louisiana  Gathering  System 
located  largely  onshore  Louisiana  and  in 
offshore  waters  on  the  Outer 
Continental  Shelf  (OCS),  currently 
owned  by  WGP's  affiliate. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  would  have  the 
primary  function  of  gathering  of  natural 
gas  and  would  thereby  be  exempt  from 
the  Commission's  jurisdiction  pursuant 
to  section  1(b)  of  the  Natiu-al  Gas  Act, 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

It  is  stated  that  Transco  and  WGP 
have  entered  into  a  Transfer  and 
Assignment  Agreement,  as  amended, 
under  which  Transco  will  transfer  the 
subject  gathering  facilities  to  WGP  at  net 
book  value,  as  set  forth  in  Transco's 
application.  WGP  states  that  conveyance 
of  the  facilities  will  become  effective  on 
the  last  business  day  of  the  calendar 
month  following  a  Commission  order 
approving  the  abandonment  and 
acceptable  to  Transco  and  WGP,  or  at  a 
mutually  agreeable  date  thereafter. 
Pursuant  to  the  transfer  agreement,  WGP 
states  that  it  will  provide  gathering 
services  in  a  manner  consistent  with 
open  access  and  non-discriminatory 
principles.  WGP  states  that  this  petition 
is  a  companion  to  Transco's 
concurrently  filed  application  to 
abandon  the  subject  facilities  by  transfer 
to  WGP  in  Docket  No.  CPOl-368-000. 

WGP  states  that  this  petition  and  the 
accompanying  Transco  application  for 
abandonment  are  based  on  the 
Commission's  current  policy  regarding 
its  NGA  jurisdiction  over  offshore 
facilities  as  set  forth  in  the  Sea  Robin 
remand  order.  Sea  Robin  Pipeline  Co., 
87  FERC  1  61,384  (1999).  reh'g  denied. 
92  FERC  1  61,072  (2000)  {Sea  Robin). 
WGP  states  that  although  WGP  and 
Transco  have  a  similar  spindown 
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proceeding  that  has  been  pending  before 
the  Commission  on  rehearing  since 
1996,  in  this  proceeding  WGP  and 
Transco  have  revised  their  spindown 
requests  pursuant  to  the  new  policy  in 
order  to  obtain  prompt  Commission 
Action. 

WGP  states  that  Transco  and  WGP  are 
imdertaking  to  spindown  Transco's 
offshore  gathering  facilities,  on  a 
system-by-system  basis,  under  the 
Commission's  reformulated  "primary 
function"  principles  recently 
announced  in  Sea  Robin.  WGP  states 
that  on  November  20,  2000,  Transco  and 
WGP  filed  to  spindown  portions  of 
Transco's  North  Padre  and  Central 
Texas  gathering  systems  together  in 
Docket  Nos.  CPOl-34-000  and  CPOl- 
32-000.  It  is  also  stated  that  on  March 
12,  2001,  in  Docket  Nos.  CPOl-103-000 
and  CP01-104-000,  Transco  and  WGP 
filed  to  spindown  Transco's  North  High 
Island/West  Cameron  gathering  system. 
WGP  states  that  the  instant  application 
and  petition  propose  to  spindown 
Transco's  Central  Louisiana  Gathering 
System.  WGP  states  that  it  is  Transco's 
and  WGP's  hope  that  presenting  the 
revised  spindown  filings  on  a  system- 
by-system  basis  under  the  Commission's 
current  policy — the  reformulated 
primary  function  test — facilitate  the 
Commission's  prompt  review  and 
approval  of  the  filings. 

WGP  submits  that  the  primary 
function  of  the  facilities  is  gathering, 
consistent  with  the  criteria  set  forth  in 
Farmland  Industries,  Inc.  (23  FERC  1 
61,063  (1983)),  as  modified  in 
subsequent  orders.  WGP  submits  that 
WGP's  requested  gathering 
determination  and  Transco's  requested 
firm-to-gathering  rate  design  go  hand  in 
hand. 

Any  questions  concerning  this 
application  may  be  directed  to  Man  M. 
Ransey,  Esq.,  One  Williams  Center,  MD 
41-3,  Tulsa,  Oklahoma  74172,  call  (918) 
573-2611. 

There  are  two  ways  to  become 
involved  in  the  Conunission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  19,  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 


parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
copies  of  their  protests  only  to  the  party 
or  parties  directly  involved  in  the 
protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htnr 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  law  Judge,  the 
Conmiission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13875  Filed  6-1-01;  8:45  am] 

BILUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  CP01-37O-000 

Wllliston  Basin  Interstate  Pipeline 
Company  and  Frontier  Gas  Storage 
Company;  Notice  of  Joint  Application 

May  29,  2001. 

Take  notice  that  on  May  18,  2001, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  P.O.  Box 
5601,  Bismarck,  North  Dakota  58506- 
5601  and  Frontier  Gas  Storage  Company 
(Frontier),  c/o  Lord  Seciirities 
Corporation,  Two  Wall  Street,  19th 
Floor,  New  York,  New  York  10005  filed 
a  Joint  Abbreviated  Application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Sections  157.7  and  157.18 
of  the  Commission's  Regulations  for  an 


order  permitting  and  approving  the 
abandonment  of  certificates. 

Williston  Basin  and  Frontier  state  that 
inasmuch  as  all  gas  previously  owned 
by  Frontier  has  been  withdrawn  from 
Williston  Basin's  storage  fields  as  of 
April  3,  2001,  and  neither  Williston 
Basin  nor  Frontier  has  any  further  need 
for  the  services  provided  by  the  other, 
Williston  Basin  and  Frontier 
respectfully  request  abandonment  of  the 
certificates  authorizing  the  services 
provided  by  Williston  Basin  pursuant  to 
Rate  Schedules  X-9  and  X-1 1  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2 
and  by  Frontier  pursuant  to  its  FERC 
Gas  Tariff,  Original  Volume  Nos.  1  and 
2,  including  most  specifically  Rate 
Schedule  LVS-1.  Williston  Basin  and 
Frontier  further  state  they  are  the  only 
parties  to  the  certificates  of  public 
convenience  and  necessity  proposed  to 
be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  19, 
2001,  file  with  the  Federal  Energy 
Regulatory  Commission  (888  First 
Street,  NE.,  Washington,  DC  20426)  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdicUou  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Section  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
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CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  and 
Frontier  to  appear  or  be  represented  at 
the  hearing. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13873  Filed  6-1-01;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG01  -1 82-000,  et  al.] 

Tanir  Bavi  Power  Company  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
niings 

May  25,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tanir  Bavi  Power  Company  Private 
Ud. 

[Docket  No.  EGOl-1 82-000) 

Take  notice  that  on  May  23,  2001, 
Tanir  Bavi  Power  Company  Private  Ltd. 
(Tanir  Bavi),  with  its  principal  office  at 
principal  office  at  Skip  House,  25/1, 
Museum  Road,  Bangalore,  56  0025,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
amendment  to  its  April  4,  2001 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Tanir  Bavi  is  a  company  organized 
under  the  laws  of  India.  Tanir  Bavi  will 
be  engaged,  directly  or  indirectly 
through  an  affiliate  as  defined  in 
Section  2(a)(ll)(B)  of  the  Public  Utility 
Holding  Company  Act  of  1935, 
exclusively  in  owning,  or  both  owning 
and  operating  an  electric  generating 
facility  consisting  of  a  220  MW  Power 
Plant  in  Mangalore,  State  of  Kamataka 
in  India;  selling  electric  energy  at 
wholesale  and  engaging  in  project 
development  activities  with  respect 
thereto. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Conunission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


2.  Allegheny  Energy  Service 
Corporation  on  Behalf  of  Allegheny 
Energy  Supply,  Lincoln  Generating 
Facility,  LLC 

[Docket  No.  ER6i-2092-OOO1 

Take  notice  that  on  May  22,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Lincoln  Generating  Facility,  LLC 
(Allegheny  Energy  Supply— Lincoln) 
tendered  for  filing  Service  Agreement 
No.  2  to  add  one  (1)  new  Customer  to 
the  Market  Rate  Tariff  imder  which 
Allegheny  Energy  Supply — Lincoln 
offers  generation  services.  Allegheny 
Energy  Supply — Lincoln  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  May  4,  2001  to 
Commonwealth  Edison  Company. 
Confidential  treatment  of  provisions  of 
Service  Agreement  No.  2  has  been 
requested. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Conmiission,  the  West  Virginia  Pubhc 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  June  12,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Golden  Spread  Electric  Cooperative, 
Inc. 

[Docket  No.  EROl-2096-OOOl 

Take  notice  that  on  May  22,  2001, 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread)  tendered  for  filing 
amendments  to  its  rate  schedules  for 
service  to  its  eleven  member 
cooperatives. 

Golden  Spread  requests  waiver  of  the 
Commission's  prior  notice  regulations 
such  that  the  amendments  may  become 
effective  on  July  1,  2001. 

A  copy  of  this  filing  has  been  served 
upon  all  of  Golden  Spread's  members. 

Comment  date:  June  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Great  Bay  Power  Corporation 

[Docket  No.  ER01-1960-001] 

Take  notice  that  on  May  22,  2001,  ~ 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  an  amendment 
to  its  May  3,  2001  filing  with  a  revised 
service  agreement  for  Burlington 
Electric  Department  imder  Great  Bay's 
FERC  Electric  Tariff  No.  2,  Second 
Revised  Volume  No.  2.  The  revised 
service  agreement  is  proposed  to  be 
effective  April  9,  2001. 


Comment  date:  June  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

(Docket  No.  EROl-2097-000] 

Take  notice  that  on  May  22.  2001. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  revised  tariff 
sheets  to  its  market-based  rate  tariff 
(Fifth  Revised  Volume  No.  11)  in  the 
above-referenced  proceeding.  These 
revised  tariff  sheets  are  intended  to 
permit  PGE  to  engage  in  market-based 
transactions  with  Enron  Power 
Marketing  Inc..  an  affiliate  of  PGE, 
through  the  EnronOnline  Platform  while 
retaining  the  protections  against  affiliate 
abuse  that  are  contained  in  PGE's  Tariff. 

Comment  date:  June  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Transmission  Company 
LLC 

[Docket  No.  EROl-2098-0001 

Take  notice  that  on  May  22,  2001, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  Firm 
Point-to-Point  Service  Agreement  and  a 
Non-Firm  Point-to-Point  Service 
Agreement  with  Southern  Minnesota 
Municipal  Power  Agency.  ATCLLC 
requests  an  effective  date  of  March  18. 
2001. 

Comment  date:  June  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests' should  be  filed  on  or  before  the 
conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
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on  the  Conunission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13881  Filed  6-1-01;  8:45  am] 

BKJJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  29.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
Mdth  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11965-000. 

c.  Date  Filed:  April  18.  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  East  Park  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Biueau  of 
Reclamation,  on  the  LitUe  Stoney  Creek, 
approximately  33  miles  southwest  of  the 
town  of  Orlando,  in  Colusa  County, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630.  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr  at  (202)  219-2671,  or 
e-mail  address:lynn.miles€>ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/ doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 


for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
11896-000,  Date  Filed:  February  27, 
2001,  Due  Date:  May  29,  2001 

1.  Description  of  Project:  The  proposed 
project  would  be  using  the  U.S.  Bureau 
of  Reclamation's  East  Park  Dam  and 
would  consist  of:  (1)  A  10  foot  diameter 
300-  foot-long  steel  penstock;  (2)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
8.5  megawaUs;  (3)  a  25  kv  transmission 
line  approximately  20  miles  long;  and 
(4)  appurtenant  facilities.  ' 

The  project  would  have  an  annual 
generation  of  57.6  GWh. 

m.  Location  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  or  assistance).  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Preliminary  Permit — Public  notice 
of  the  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  preliminary  permit 
applications  or  notices  of  intent.  Any 
competing  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
permit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
No  competing  applications  or  notices  of 
intent  to  file  competing  applications 
may  be  filed  in  response  to  this  notice. 
A  competing  license  application  must 
conform  with  18  CFR  4.30  (b)  and  4.36. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON", 
"COMPETING  APPUCA'nON". 
'PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conunission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-13872  Filed  6-1-01;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

May  29,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  to 
License. 

b.  Project  No.:  1862-088. 

c.  Date  Filed:  May  14,  2001. 

d.  Applicant:  City  of  Tacoma. 

e.  Name  of  Project:  Nisqually 
Hydroelectric  Project. 

f.  Location:  The  Nisqually 
Hydroelectric  project  is  located  on  the 
Nisqually  River  in  Pierce,  Thiu-ston,  and 
Lewis  Counties,  Washington.  The 
project  is  partially  located  on  lands  of 
the  Mount  Baker-Snoqualmie  National 
Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Steven 
Fischer,  Tacoma  Power.  3628  South 
35th  Street.  Tacoma,  WA  98409-3192; 
(253) 502-8316. 

i.  FERC  Contact:  Questions  about  this 
notice  can  be  answered  by  John  Smith 
at  (202)  219-2460  or  e-mail  address: 
iohn.smith@ferc.fed. us.  The 
Commission  cannot  accept  comments, 
recommendations,  motions  to  intervene 
or  protests  sent  by  e-mail;  these 
documents  must  be  filed  as  described 
below. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
imd  protests:  14  days  irom  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instioictions 
on  the  Commission's  web  site  at  http: 
//www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 


also  serve  a  copy  of  the  dociunent  on 
that  resource  agency. 

k.  The  City  of  Tacoma  filed  an 
application  seeking  approval  for 
installation  of  a  small  hydroelectric  unit 
at  the  base  of  LaGrande  dam  to  provide 
the  30-cubic-foot-per-second  minimnin 
flow  release  required  by  article  403  of 
the  project's  license  and  to  recover  some 
of  the  electrical  energy  lost  due  to  the 
minimum  flow  being  released  bom  the 
dam  instead  of  through  the  powerhouse. 
The  unit  would  be  installed  at  the  base 
of  LaGrande  dam  adjacent  to  the  river 
outiet  valve. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE..  Room  2 A.  Washington.  DC 
20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htin.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210.  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  tiie  titie  "COMMENTS." 
"RECOMMENDATIONS  FOR  "TERMS 
AND  CONDITIONS. '  "PROTEST."  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  bom  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 

David  P.  Boergers,^- 

Secretary. 

[FR  Doc.  01-13876  Filed  6-1-01;  8:45  am] 

BIUJNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Riing  witti  the  Commission  and 
Soliciting  Additional  Study  Requests 

May  29.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Original  Major 
License. 

b.  Project  No.:  P-1 2020-000. 

c.  Date  filed:  May  14.  2001. 

d.  Applicant:  Marseilles  Hydro  Power, 
LLC. 

e.  Name  of  Project:  Marseilles 
Hydroelectric  Project. 

f.  Location:  On  the  Illinois  River,  in 
the  Town  of  Marseilles,  La  Salle  County, 
Illinois.  The  project  affects  0.6  acres  of 
public  lands  owned  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Loyal  Gake, 
P.E.,  Marseilles  Hydro  Power.  LLC.  116 
State  Stiwt.  P.O.  Box  167.  Neshkoro,  WI 
54960. 

i.  FERC  Contact:  Steve  Kartalia,  (202) 
219-2942  or 
stephen.kartalia@FERC.fed.us 

j.  Deadline  for  filing  additional  study 
requests:  July  13,  2001. 

AH  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 
Comments,  protests,  interventions  and 
additional  study  requests  may  be  filed  ^ 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001{a)(l)(iii} 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbeIl.htm. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
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also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  Marseilles  Hydroelectric  Project 
utilizes  the  Marseilles  Dam  and 
Reservoir  which  is  owned  and  operated 
by  the  U.S.  Army  Corps  of  Engineers. 
The  existing  run-of-river  project  consists 
of:  (1)  A  55-foot-high  by  40-foot-wide  by 
229-foot-long  reinforced  concrete 
powerhouse,  housing  thirteen 
generating  imits  for  a  total  installed 
capacity  of  4,745-kW;  (2)  a  head  gate 
structure  consisting  of  an  fixed  dam 
approximately  95  feet  long  on  the  left 
(west)  side  and  two  steel  15-foot-high 
and  60-foot-wide  gates  on  the  right 
(east)  side;  (3)  the  North  Channel 
Headrace  which  is  approximately  2,730- 
foot-lorig,  15-foot-deep,  and  varies 
between  800-  to  200-foot-wide  and 
conveys  water  from  the  head  gates  to  the 
powerhouse;  (4)  a  new  2 10- foot-long 
trash  racks  along  the  upstream  side  of 
the  forebay  area  set  at  10-degree  angle 
in  18  feet  of  water  with  an  additional  set 
of  40-foot-long  trash  racks  along  the 
wall  between  the  turbine  forebay  and 
the  sluiceway  on  the  right  (west)  side  of 
the  powerhouse  and  set  vertically  in  15 
feet  of  water;  and  (5)  appurtenant 
facilities. 

The  applicant  proposed  to  rebuild  the 
project  in  two  phases:  (a)  In  the  first 
phase,  seven  generating  units  will  be 
restored  to  operation;  cind  (b)  in  the 
second  phase,  the  remaining  six 
generating  units  will  be  restored.  The 
total  project  capacity  will  be  4,745  kW 
with  an  annual  average  generation  of 
34,000  MWh. 

m.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE..  Room  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-13877  Filed  6-1-01;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  29.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/y4pp7icafiO/i:  Preliminary 
Permit. 

b.  Project  No:  11967-000. 

c.  Date  Filed:  April  18,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Easton  Diversion 
Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Bureau  of 
Reclamation,  on  the  Yakima  River  in 
Kittitas  County,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles.  Sr.  at  (202)  219-2671.  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  recommendation, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed,us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  ProcedxuB  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  be  using  the 
existing  U.S.  Bureau  of  Reclamation's 


Easton  Diversion  Dam  and  would 
consist  of:  (1)  A  5-foot  diameter  150- 
foot-Iong  steel  penstock;  (3)  a 
powerhouse  containing  one  MW 
generating  unit  with  an  installed 
capacity  of  3MW;  (4)  a  15  kv 
transmission  line  approximately  1  mile 
long;  and  (5)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  13.lGWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.,  Room  2A.  Washington. 
DC  20426.  or  by  calhng  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 
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p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to. 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a-motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'OON". 
"COMPETING  APPUCATION". 
"PROTEST".  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conmients  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

•  Secretary. 
[FR  Doc.  01-13878  Filed  6-1-01;  8:45  am] 

BILUNQ  COOC  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

May  29.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12005-000. 

c.  Date  Filed:  April  26.  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Cherry  Valley  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  Turlock  Irrigation  District, 
on  the  Cherry  Creek  in  Tuolumne 
County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services.  Inc..  P.O.  Box  535.  Rigby.  ID 
83442  (208)  745-8630.  (fax)  (208)  745- 
7909.  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lyim  R.  Miles.  Sr.  at  (202)  219-2671.  or 
e-mail  address:  l)am.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments  recommendation, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed4is/efi/doorbell/htm. 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  documents  with  the 


Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  (1) 
An  existing  315  foot  high  and  2.630  foot 
long  earthfiU  dam;  (2)  an  existing 
reservoir  having  a  surface  area  of  1,535 
acres  with  a  storage  capacity  of  268,000 
acre-feet  at  a  normal  water  surface 
elevation  of  4,500  feet  msl;  (3)  a  10-foot- 
diameter  400-foot-long  steel  penstock; 
(4)  a  powerhouse  containing  two 
generating  units,  with  a  total  installed 
capacity  of  5.2MW;  (5)  a  15  kv 
transmission  line  approximately  15 
miles  long;  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  40.8  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington. 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after- 
the  specified  comment  date  for  the  ■ 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 
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o.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conmients,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Riiles  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Dociiments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission  regulations  to:  The 
Secretary,  Federal  Energy  Regiilatory 
Commission,  888  First  Street,  NE., 
Washington,  IK:  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 


s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  £rom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-13879  Filed  6-1-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6991^] 

Agency  infonnation  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Recordlceeplng  and  Reporting 
Requirements  for  Primary  Aluminum 
Reduction  Plants,  Maximum 
Achievable  Control  Technology 
(MACT) 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  O.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Recordkeeping  and  Reporting 
Requirements  for  Primary  Aliuninum 
Reduction  Plants,  Maximum  Achievable 
Control  Technology  (MACT)— 40  CFR 
part  63,  subpart  LL;  EPA  ICR  No. 
1767.03;  OMB  Control  No.  2060-0360; 
expiration  date  was  December  31,  2000. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  5.  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1767.03  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460-0001;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA.  725 


17th  Street,  NW..  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION:  For  a  copy  of 
the  ICR  contact  Sandy  Farmer  at  EPA  by 
phone  at  (202)  260-2740.  by  email  at 
farmer.sandy  @epamail.epa.gov.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  176 7. 03.  For  technical  questions 
about  the  ICR  contact  Maria  Malave  at 
(202)  564-7027  or  via  E-mail  to 
MALAVE.MARL\ 
@EPAMAIL.EPA.GOV. 
SUPPLEMENTARY  INFORMATION:  Title: 
Maximum  Achievable  Control 
Technology  (MACT)  Standards  for 
Primary  Aluminum  Reduction  Plants; 
40  CFR  part  63.  subpart  LL;  EPA  ICR 
No.  1767.03;  OMB  Control  No.  2060- 
0360;  expiration  date  was  May  31.  2000. 
This  is  a  reinstatement  of  a  previously 
approved  Information  Collection 
Request. 

Abstract:  The  MACT  standards  for 
this  source  category  were  proposed  on 
September  26. 1996  and  were 
promulgated  on  October  7.  1997.  These 
standards  apply  to  the  owners  or 
operators  of  new  or  existing  potlines, 
paste  production  plants,  or  anode  bake 
furnaces  associated  with  primary 
aluminum  production  and  located  at  a 
major  soiuce.  and  for  each  new  pitch 
storage  tank  associated  with  a  primary 
aluminum  reduction  plant. 

In  order  to  ensure  compliance  with 
the  standards,  adequate  record-keeping 
and  reporting  is  necessary.  This 
information  enables  the  Agency  to 
identify  the  sources  subject  to  the 
standard;  ensure  initial  compliance  with 
emission  limits;  and  verify  continuous 
compliance  with  the  standard. 

This  rule  requires  written  notification 
when:  an  area  source  increases  its 
emissions  such  that  it  becomes  a  major 
source;  the  initial  startup  is  before  the 
effective  date  of  the  standard;  the 
effective  date  of  a  new  or  reconstructed 
source  is  after  the  effective  date  of  the 
standard,  and  for  which  an  application 
for  approval  of  construction  or 
reconstruction  is  not  required;  there  is 
an  intent  to  construct  a  new  major 
source  or  reconstruct  a  major  soiirce 
after  the  effective  date  of  the  standard, 
and  for  which  an  application  for 
approval  or  construction  or 
reconstruction  is  required;  an  initial 
performance  test  occurs;  submitting  an 
initial  compliance  status;  an  affected 
source  intents  to  use  a  hydrogen 
fluoride  (HF)  continuous  emission 
monitor;  and  submitting  the  compliance 
approach.  In  addition,  sources  are        ^ 
required  to:  submit  results  of 
performance  tests;  provide  semiannual 
reports  unless  quarterly  reports  are 
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required  as  a  result  of  excess  emissions; 
develop  a  startup,  shutdown,  and 
malfunction  plan;  and  maintain  records 
for  a  period  of  five  years  following  the 
date  of  each  occurrence,  measurement, 
maintenance,  corrective  action  report,  or 
lecord. 

All  reports  are  sent  to  the  delegated 
State  or  Local  Agency.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  31,  2000. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  2,416  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infonnation;  and  transmit  or  otherwise 
disclose  the  infonnation. 

Respondents/Affected  Entities: 
Owners  or  operators  of  new  or  existing 
primary  aluminum  reduction  facilities. 

Estimated  Number  of  Respondents: 
23. 

Frequency  of  Response:  quarterly  or 
semiannual. 

Estimated  Total  Annual  Hour  Burden: 
121,277. 

Estimated  Total  Annualized  Capital 
and  Operating  &•  Maintenance  Cost 
Burden;  $117,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1767.03  and 


OMB  Control  No.  206(M)360  in  any 
correspondence. 

Dated:May  23.  2001. 
Oscar  Morales, 

Director  Collection  Strategies  Division. 
IFR  Doc.  01-13946  Filed  fr-1-01;  8:45  am] 
BHJJNO  cooe  asao-ao-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[WH-FRL-6989-91 

National  Drinking  Water  Advisory 
Council  Research  Working  Group 
Notice  of  Pubik:  Meeting 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACnON:  Notice. 

SUMMARY:  Under  Section  10(a)(2)  of 
Public  Law  92^23.  "The  Federal 
Advisory  Committee  Act."  notice  is 
hereby  given  that  a  meeting  of  the 
Drinking  Water  Research  Working 
Group  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act.  as  amended 
(42  U.S.C.  S300F  et  seq.),  will  be  held 
on  June  21-22.  2001.  On  Jime  21  the 
meeting  will  be  held  from  1:30-6:00  pm 
ET  (with  a  possible  evening  session), 
and  on  June  22  from  9:00-3:00  pm.  at 
Resolve,  1255  23rd  Street.  NW.,  Suite 
275.  Washington,  DC  20037.  The 
meeting  will  be  open  to  public  to 
observe  and  statements  will  be  taken 
from  the  public  as  time  allows.  Seating 
is  limited. 

This  is  the  second  meeting  of  the 
Drinking  Water  Research  Working 
Group.  The  Environmental  Protection 
Agency  (EPA)  anticipates  2  meetings  of 
this  working  group  over  the  course  of 
the  next  year.  The  purpose  of  this 
working  group  will  be  to  provide  advice 
to  NDWAC  as  it  develops 
recommendations  for  EPA  on  a 
Comprehensive  Drinking  Water 
Research  Strategy  (as  required  under  the 
Safe  Drinking  Water  Act)  that  will 
consider  a  broad  range  of  research  needs 
to  support  the  Agency's  drinking  water 
regulatory  activities.  The  research 
strategy  will  include  an  assessment  of 
research  needs  for  microbes  and 
disinfection  by-products  (M/DBPs), 
arsenic,  contaminants  on  the 
Contaminants  Candidate  List  (CCL).  and 
other  critical  cross-cutting  issues,  such 
as  sensitive  subpopulations.  distribution 
systems,  contaminants  mixtures,  future 
scenarios  and  source  water  assessment. 
This  meeting  will  focus  on  reviewing 
the  new  outline  for  the  Comprehensive 
Drinking  Water  Research  Strategy,  and 


discussing  selected  contaminants  and 
cross-cutting/emerging  issues. 

For  more  information,  please  contact 
Maggie  Javdan,  U.S.  EPA  (4607).  Office 
of  Ground  Water  and  Drinking  Water, 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460.  The  telephone 
is  202-260-9862.  fax  202-401^135. 
and  e-mail  {javdan.maggie@epa.gov). 

Dated:May  23,  2001. 

Janet  Pawlukiewicz, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 

[PR  Doc.  01-13945  Filed  6-1-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6988-7] 

Proposed  CERCLA  Administrative 
Settlen>ent— Rocky  Fiats  industrial 
Park  Site,  Jefferson  County,  Colorado 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
requirements  of  section  122(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 
9622(i).  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
under  sections  122(g)  of  CERCLA,  42 
U.S.C.  9622(g),  concerning  the  Rocky 
Flats  Industrial  Park  site  located  in  the 
17,000  block  of  Colorado  Highway  72, 
approximately  two  miles  east  of  the 
intersection  of  Colorado  Highways  93 
and  72,  in  Section  23,  T2N,  in  Jefferson 
County,  Colorado.  This  settlement, 
embodied  in  a  CERCLA  section  122(g) 
Administrative  Order  on  Consent 
("AOC").  is  designed  to  resolve  each 
settling  parties'  liability  at  the  Site  for 
past  work,  past  response  costs  and 
specified  future  work  and  response 
costs  through  covenants  under  sections 
106  and  107  of  CERCLA.  42  U.S.C.  9606 
and  9607.  The  proposed  AOC  requires 
the  settling  parties  listed  in  the 
Supplementary'  Information  section 
below  to  pay  an  aggregate  total  of 
$668,695.88. 

Opportunity  for  Comment:  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
either  or  both  of  the  settlements  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that 
either  settlement  is  inappropriate, 
improper,  or  inadequate.  The  Agency's 
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response  to  any  comments  received  will 
be  avciilable  for  public  inspection  at  the 
EPA  Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
DATES:  Comments  must  be  submitted  on 
or  before  July  5,  2001. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  EPA 
Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  in  Denver,  Colorado. 
Comments  and  requests  for  a  copy  of  the 
proposed  settlement  should  be 
addressed  to  Carol  Pokomy  (8ENF-T), 


Technical  Enforcement  Program,  U.S. 
Environmental  Protection  Agency,  999 
18th  Street,  Suite  300,  Denver,  Colorado 
80202-2466.  and  should  reference  the 
Rocky  Flats  Industrial  Park  Site, 
Jefferson  County,  Colorado  and  the  EPA 
docket  number  CERCLA-8-2001-06. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Pokomy,  Enforcement  Specialist 
(8ENF-T),  Technical  Enforcement 
Program,  U.S.  Environmental  Protection 
Agency,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466,  (303) 
312-6970. 


SUPPLEMENTARY  INFORMATION:  Proposed 
ADC  for  De  Kfinimis  Settlement  under 
section  122(g)  of  CERCLA.  42  U.S.C. 
9622(g):  In  accordance  with  section 
122{i)  of  CERCLA,  42  U.S.C.  9622(i). 
notice  is  hereby  given  that  the  terms  of 
the  AOC  have  been  agreed  to  by  the 
following  settling  parties,  for  the 
following  amounts  (where  the  name  of 
one  party  is  followed  by  one  or  more 
names  grouped  under  it,  the  main  name 
listed  is  the  name  that  appears  on  the 
AOC  signature  page  or  is  the  name  of 
the  party  that  is  assuming  liability 
under  the  AOC): 


Administrative  order  on  consent  de  Minimis  settlement 

[EPA  Docket  Nc  CERCLA-8-2001-061 


Settling  Respondents  (private  parties) 

Accutronics  

Adcon  Sign/ Advertising  Agency  

Advanced  Design  Auto  Body  

AG  Wassenaar.  Inc 

Alpine  Auto  Body 

Anema's  Auto  Body  

Antique  Shop/Place.  The  

Aurora  Public  Schools  

Aurora  Risk  Management,  Qty  of 

Auto  Body  &  Paint  Center,  Inc 

Autoliv,  Denver  Operations  f/k/a  OEA,  Inc  

AutoNation,  Inc 

Emich  Olds  Auto  Body 

Avedon  Engineering  

AVX  Corporation,  a  Kyocera  Group  Company  

Bear  Creek  Auto  Body  

Best  Manubcturing  Co.  dba  Best  Sign  Systems  

Bill  Crouch  Motor  Co  

Bob's  Auto  Body  and  Paint  

Bottling  Group,  LLC 

Pepsi  Cola  Metropolitan  Bottling  Company,  Inc. 

Pepsi  Cola  Bottling  Company  of  Denver 

Pepsi  Cola  Bottling  Co.  of  Colorado 

Boulder  Auto  Body  .......... 

Broomfield  Auto  Body ™ 

Broomfield  Industrial  Painting,  Inc  

Brunson  Instrument  Company  

Burt  ChevTolet/LCC  Management,  Inc 

Burt  Subaru/LGC  Management,  Inc 

Carlin  Dodge 

Carriage  Shoppe.  Inc.  (rank  #102)  

Carriage  Shoppe,  Inc.  (rank  #255)  

Cherry  Creek  Dodge  

Clyde's  Auto  Body  

Cobe — Lakewood 

Colorado  Anodizing  n/k/a  Lincoln  Plating  Co  

Colorado  Chrysler  Plymouth  „ 

Colorado  Coach  Co  

Colorado  State  Highway  Department  

Continental  Volkswagen.  Inc  

Continental  Body  Shop 

Copper  Mountain  Inc 

Cratos  Holdings.  LLC 

W.S.  Tyler.  Incorporated 

R.).  Dick.  Inc. 

Hewitt-Robins  Corp. 

Dave's  T&D  Auto  Body,  Inc  

Davidson  Chevrolet 

Dellenbach  Chevrolet 

Denver  Metal  Finishing  „...„...., 

Denver  Police  Garage,  The 

Diamond  Auto  Body  ^ 

Diematics  Inc 

Don  Massey  Cadillac  

Dow  Chemical  Company,  The  

Easter-Owens  Manufocturers  ....,„ _ 

Electro  Painter 

EMCO  (Engineering  Measurements  Company)  

Engineering  Measurements 

EMCO 
Emerson  Electric  Co 


Settlement 
amount 

$5,237.18 


4,1 


878.85 
826.91 
441.02 
727.70 
,387.22 
,267.95 
,087.18 
551.28 
,520.51 
300.01 
826.91 

,442.31 
,820.52 
,929.49 
871.03 
,653.85 
,327.57 
606.42 


13 
1 
7 
5 
3 


,500.64 
826.91 
,203.21 
,019.87 
,056.41 
,237.18 
,721.15 
,630.77 
799.35 
,776.27 
,212.81 
,019.87 
,702.19 
,071.80 
,036.54 
,713.47 
909.61 

882.05 

!.756.40 


1 
7 
3 

7 

2 
1 
7 
9 
11 
1 
1 


102.57 
,293.46 
,417.96 
,910.90 
551.28 
811.54 
,212.81 
,083.97 
,976.87 
,053.20 
,736.55 
,929.49 


23,126.28 
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Administrative  order  on  consent  de  Minimis  settlement— Continued 

[EPA  Docket  No.  CERCLA-8-2001-06] 

Western  Forge  Corporation  ~  ' 

Exabyte  Corporation  

Fender  Menders — Fort  Collins 1!.!!!!.!!."!""!!!!!!!!!]!!!!!!!!! "! 

Fischer  Imaging  Corporation .....!!!!!!!!!!!!!!!!!!!!!!!!!!!!!"!! 

Forenco.  Inc I!!!!."!!!'!!!!!!!.'!I!!!!!!!!!!!" 

Federal  Envelope 
Friendly  Ford,  Inc./Chesrown  Automotive  Group  ; 

Front  Range  Plating !!!"!!!!!!!."!!!!!!!!"!!" 

Galaxie  Auto  Body  " 

Gates  Corp.,  The .".""""""i'!'!!!!!!"!""!!"!!!!!!!!!!!!!!"!!!!!!]!]"!!!!!!!!!!!!!!!!!!!!! "! 

Gates  Energy  Products.  Inc. 
General  Cable  Co 

George  Mccaddon  Cadillac !.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! "■ 

Gittelman  Properties  

Gold  Star  Auto  Body _ "..""™"""!!!!!"II""!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!"!"!!!!!!!!!!!!!!!! 

Goldberg  Brothers  

Goodman  Buick/GMC ■'"■■"''"'■''""^^^^  

Great  Lakes  Chemical  Corporation 

West  Lafayette  Corporation  f/k/a  E/M  Lubricants 

Greenwood  Village,  City  of  

Hauser  Chemical  Research  !!!!!!!!!!!!!!!!!! 

Hazen-Quinn  Process  Equipment  Co/Hazen  Research !.!!!!!!!!!!!!!!!!!."!!"!!"!!!"!!!!!!!"!"" 

HoUister  Motor  Co  

Hussmann  Corporation 

James  Drilling  Company !!...!!."!!!!!!!!!!!" 

Jerry  Roth  Chevrolet,  Inc  , !!!"!!" 

Jim  Blum  oidsmobiie/GMc _ '""!!!"!!!!m!!"!!!I!!!!!!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!" 

Karie  Coachwork,  Inc !!!!!!!!!!!!!!!!!!!!!! 

Karosserie  Fabric  Auto  Body  ] 

Keiiy^Moore  Paint  Co.  of  Colorado ; !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!."!!" 

L  and  H  Garage  

La  Nouvelle  Fine  Cleaners !!!!.!!!!!!!!!!!!!!!!!!!"" 

B&K  Cleaners 

La  Nouvelle  Fine  Cleaners 

Leber's  Tin  Lizzie  

Lectra  Products  Co "' 

Len  Lyall  Chevrolet,  Inc  !!!.!!."!!!!!!!!!!!!!!!!!!! 

Linotype  Company !!!!!!!!!!!!.!!!!!!!!!"" ' 

Littleton  Auto  Body !...!!!!!!!!!!!!"!!!!!!!!!."!!!!!!!"" 

Longraont,  City  of "!.!!!!!!!!!!!!! 

Luby  Chevrolet  Company !...!!!I!!!!!!!!!."!!!"  "! 

Mahnke  Auto  Body,  Inc  

Majestic  Metals  Company,  Inc  

Marco  Shipyard ] I!!!!!!!!!!.".".".";!!!I!!!"!."!! 

Mattocks  Brothers  Autobody,  Inc  "         !!.".!!!"!!!!ll"!!!!II"i!" "  "" 

MAXCOR  Manufacturing.  Inc./Qualtek,  Inc  .„ 

May  D&  F , ..!!II!IZZ!!"!Z!Z!Z!Z!!I!I!!!ZZ!!!Z!ZZ!!!!!!Z "!!"!! 

Metron  Inc  : ' 

Microsemi  Corp.  of  Colorado  '" 

Microsemi  Corp./Coors  Components,  Inc. 

Microsemi  Corp.  of  Colorado                                                                                 _  ^ 

Midwest  Auto  Body,  Inc  

Mike  Naughton  Ford,  Inc !..!.!!!!!!!!.""!!!!!!!!!!!!!!!!!!!!!" 

Mountain  States  Volkswagen  !...!!.!!!!!!!!!!!!!!!!!!!!!! 

National  Wire  &  Stamping  

NER  Data  Products,  Inc.,  a  Hagro  Company  „ !!!!!!!!!!!!!"!!!!!!!!!!!!!!!!!!"!!!!!!!."! 

New  Coleman  Holdings,  Inc  !!!!!!!!!!!!!!!."!!!!"!!!""!"!!!"'" 

Coleman  Cutlery  Co. 

Western  Cutlery  Co. 
Pease  Industries,  Inc  

Pepsi  Cola  Bottling  Co.  of  Colorado !.!.!!.!!."!!!!!!!!!!!!!."!!!1"!!."!!!I."!!!!!!!!! !!! 

Pike  Tool  &  Grinding ..!.!!!.!."!."!!!!.."!!!!!!!!."!!."!!!!!!!!!!!I.'!!!."!!!!!" 

Pioneer  Painting/Pioneer  Industries,  Inc ; !!!!!!!!!."!!."!!!."!!!!!"!!!"!!!"!"!!!! 

Prestige  Porsche/Audi  „ .'       !!..!!!!!!I!!!."!!!!["!"I"!! '. 

ProCoat  Systems,  Inc  " 

Products  for  Industry,  Inc I!!!!."!!!!!!!!!!!!!!!!!!!!!!!!!!I!!!!! 

Purifoy  Chevrolet  Co !!!!!!!!!!!!!!..."!."!!!!!!!!."!!!  ."."."1".""."'" 

Quality  Metal  Products,  Inc  '. , !!!.!"!!!!."."!!."!!!!!!"!!"!'"""""*" 

Ramsey  Auto  Body.  Inc  !..."!!!!!!!!!!.."!!!!!!!!!!!." '. '^"' 

Raytheon  Aircraft  Company !..."."!!."!!!!!!!!.."!!!!!". 

Beech  Aircraft  Corporation 

Red  Noland  Cadillac  .; ; 

Regional  Transportation  District !.!!.."."!!!!!!!!!!..!!!!!!!!!!! 

Reynolds  Olds-Cadillac,  Subaru,  Inc !!!!!!!!!!!."!!!!!!!!!!!!.".."."!!!!."."!!" 

Rocky  Mountain  Paint  &  Body.  Inc !.!I!!!!!!!!!."!!."!!!!.!!!!!!!!!I!! 

Rosemont  Pharmaceutical  Corporation  

Pharmaceutical  Basics.  Inc.  (PBI) 

Sachs  Lawlor  

.Sam's  Automotive  Reconditioning  Centers !!!!..!!!!!!!!!!!!!: 

Scott's  Liquid  Gold.  Inc .^ !.!!...!!!!!!!!."!!!!."!!!!!. 

Serpentix  Conveyor  Corporation  

Sherwin-Williams  Company,  The 

Sill-TerHar  Ford  

Stanley  Aviation  Corporation  !!..!!!!!!!!!!!!!!!!!!! 


606.42 

5.512.82 

6,863.47 

18.743.59 

2.480.76 
16.637.70 

7.993.58 
38.782.68 

6.560.25 
2.287.82 
1.460.89 
3.059.62 
3,368.33 
5,457.70 

27.729.48 
2,844.61 
1.212.81 

551.28 
9,096.16 

551.28 
1.653.85 
3,373.84 
1. 957.05 

826.91 
3,583.33 
3.032.06 
1,929.49 

995.07 


1.653.85 
6.240.52 
5,016.66 
633.98 
1.901.93 

12.624.35 
2,960.38 
2,591.02 
5.678.20 
1.212.81 
3.142.30 
1.378.21 
441.02 
633.98 

24,421.79 


578.86 

6.190.89 

1.460.89 

606.42 

551.28 

3,748.71 


27,894.86 

606.42 

7.166.67 

606.42 

7.056.41 

523.72 

2,094.87 

1,670.38 

3.886.53 

2,265.78 

4.096.03 

7.056.41 

10.132.56 

882.05 

4.685.91 

4,796.15 

1.019.87 
6.174.36 
551.28 
1.653.85 
6.064.10 
7,276.93 
7.635.27 
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Super  Vacuum  Manufacturing  Company.  Inc - 8.214.10 

Suss  Pontiac  CMC - 8.103.84 

TDY  Industries.  Inc - - - 1,571.15 

Teledyne  Densco 

T.H.  Pickens  Technical  Center - 5.512.82 

Team  Chevrolet  : 8320.52 

Terracon.  Inc  .™ 441.02 

Empire  Labs 

Toms  Body  Shop.  Inc  2.497.30 

Turner  Chevrolet •'. 551.28 

Weber  Auto  Body » 1.929.49 

WelU  Fargo  Bank.  N.A.  £/k/a  First  Interstate 3.440.00 

Bank  of  Denver.  N.A..  as  Trustee  of  the  Robert  A.  Mitchem  Testamentary  Trust:  and  WelU  Fargo  Bank,  N.A.  f/k/a  First  Interstate  Bank  of 
Denver.  N.A. 

Robert  A.  Mitchem  Testamentary  Trust 

Williams  Chevrolet  6.692.58 

Total  Amount  for  Settling  Respondents $640,379.10 

Settling  Federal  Parties 

U.S.  Army — Fitzsimmons  Medical  Center  - $  8,881.15 

U.S.  EPA  - 13.528.45 

U.S.  Federal  Highway  Administration  5,882.18 

U.S.  Government  Printing  Office - 25.00 

Total  Amount  for  Settling  Federal  Parties - $28,316.78 


By  the  terms  of  the  proposed  ACKI  for 
de  minimis  settlement,  the  settling 
parties  will  pay  a  combined  total  of 
$668,695.88  to  the  Hazardous  Substance 
Superfund.  This  payment  represents 
approximately  9.9%  of  the 
$6,748,001.01  in  past  and  estimated 
future  response  costs  ($3,028,001.01  in 
past  response  costs  incurred  through 
September  30,  2000,  plus  $3,720,000.00 
for  the  estimated  future  work  at  the 
site).  The  money  will  be  deposited  into 
a  special  account  which  can  be  used  to 
pay  for  future  work  at  the  Site.  The 
settling  parties  manifested  121,978.059 
gallons  of  hazardous  substances  to  the 
Site.  This  amount  represents 
approximately  7.81%  of  the 
1,561,451.371  gallons  of  hazardous 
substances  manifested  to  the  Site  by  all 
generators,  both  de  minimis  and  non-de 
oiimou's. 

The  amoimt  that  each  individual  PRP 
will  pay,  as  shown  above,  was  based 
upon  the  number  of  gallons  of 
hazardous  substances  manifested  to  the 
Site.  The  total  amount  of  settlement 
dollars  owed  by  each  party  to  the 
settlement  was  arrived  at  by  adding 
their  Base  Amount  to  a  Premium 
Amount.  The  cost  per  gallon  of  $4.32  • 
was  derived  by  dividing  the  estimated 
clean-up  cost  at  the  time  of  calculation 
of  $6,748,001.01  by  the  1,561,451.371 
total  gallons  of  hazardous  substances 
manifested  to  the  Site.  The  settling 
party's  Base  Amount  was  calculated  by 
multiplying  the  cost  per  gallon  by  the 
number  of  gallons  that  party  manifested 
to  the  Site.  A  fifty  per  cent  (50%) 
premium  on  the  estimated  future 
response  costs  of  $3,720,000  was 
calculated  into  each  settling  parties' 
payment. 


To  be  eligible  for  the  de  minimis 
settlement,  each  PRP  must  have 
submitted  a  response  to  EPA's  Request 
for  Information,  and  must  have 
contributed  no  more  than  1%  of  the 
total  volume  of  hazardous  substances 
manifested  to  the  Site. 

It  is  so  Agreed: 

Dated:  May  17,  2001. 
Carol  Rushin, 

Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance,  and 
Environmental  Justice,  Region  VIII. 

(FR  Doc.  01-13948  Filed  6-1-01;  8:45  am) 
BHJJNG  CODE  6Sai>-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6990-5] 

Whalehead  Beach  Superfund  Site; 
Notice  of  Proposed  Setttement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed  Settlement. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  settlement 
with  the  Atlantic  Resecut:h  Corporation 
for  past  response  costs  pursuant  to 
Section  122(h)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9622(h)(1) 
concerning  the  Whalehead  Beach 
Superfund  Site  located  in  Corolla, 
Ciurituck  County,  North  Carolina.  EPA 
will  consider  public  comments  on  the 
proposed  settlement  for  thirty  (30)  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 


considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S.  EPA, 
Region  4  (WMD-PSB),  61  Forsyth  Street 
SW..  Atlanta,  Georgia  30303,  (404)  562- 
8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  within  30  calendar 
days  of  the  date  of  this  publication. 

Dated:  May  2,  2001. 
James  T.  Miller, 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
[FR  Doc.  01-13944  Filed  6-1-01;  8:45  am] 

BHiJNG  CODE  6560-6041 


ENVIRONMEtfTAL  PROTECTION 
AGENCY 

[FRL-6985-5] 

Proposed  Modification  to  the  NPDES 
General  Permit  for  the  Western  Portion 
of  ttw  Outer  Continental  Shelf  of  ttw 
Gulf  of  Mexico  (GMG290000) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Proposed  NPDES 
General  Permit  Reissuance. 

SUMMARY:  The  Regional  Administrator 
of  Region  6  today  proposes  to  modify 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permit  for  the  Western  Portion  of  the 
Outer  Continental  Shelf  of  the  Gulf  of 
Mexico  (No.  GMG290000)  for  discharges 
from  existing  and  new  dischargers  and 
New  Sources  in  the  Offshore 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  as 
authorized  by  section  402  of  the  Clean 
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Water  Act,  33  U.S.C.  1342.  The  permit, 
reissued  on  April  19, 1999  and 
published  in  the  Federal  Register  at  64 
FR  19156,  authorizes  discharges  from 
exploration,  development,  and 
production  facilities  located  in  and 
discharging  to  Federal  waters  of  the  Gulf 
of  Mexico  seaward  of  the  outer 
boundary  of  the  territorial  seas  off 
Louisiana  and  Texas.  Discharges  of 
produced  water  to  Federal  waters  from 
facilities  located  in  the  territorial  seas 
are  also  authorized.  Through  this 
modification,  EPA  proposes  to  include 
new  authorizations  to  discharge  drill 
cuttings  produced  using  synthetic  and 
other  non-aqueous  based_ drilling  fluids 
and  waste  water  used  to  pressure  test 
existing  piping  and  pipelines. 

Only  tne  proposea  modification  to  the 
permit  is  being  opened  for  comment. 
Existing  conditions  such  as  those 
authorizing  the  discharge  of  produced 
water  and  water  based  drilling  fluids  are 
not  open  for  comment. 

DATES:  Comments  must  be  received  by 

August  3,  2001. 

ADDRESSES:  Comments  should  be  sent 

to:  Regional  Administrator,  Region  6, 

U.S.  Environmental  Protection  Agency, 

1445  Ross  Avenue,  Dallas,  Texas  75202- 

2733. 

Comments  may  also  be  submitted  via 
EMAIL  to  the  following  address: 
smith.diane@epa.gov 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Diane  Smith,  Region  6,  U.S. 
Environmental  Protection  Agency.  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
Telephone:  (214)  665-7191. 

A  complete  draft  permit  and/or  a  fact 
sheet  more  fully  explaining  the  proposal 
may  be  obtained  from  Ms.  Smith.  In 
addition,  the  Agency's  current 
administrative  record  on  the  proposal  is 
available  for  examination  at  the  Region's 
Dallas  offices  during  normal  working 
hours  after  providing  Ms.  Smith  24 
hoiu^  advance  notice.  Additionally,  a 
copy  of  the  proposed  permit,  fact  sheet, 
and  this  Federal  Register  Notice  may  be 
obtained  on  the  Internet  at:  http:// 
www.epa.gov/earthlr6/6wq/6wq.htm 
SUPPLEMENTARY  INFORMATION: 


Regulated  Entities 

EPA  intends  to  use  the  proposed 
permit  modification  to  regulate  oil  and 
gas  extraction  facilities  located  in  the 
Outer  Continental  Shelf  of  the  Western 
Gulf  of  Mexico,  e.g.,  offshore  oil  and  gas 
extraction  platforms,  but  other  types  of 
facilities  may  also  be  subject  to  the 
permit.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  may  be  affected  by 
today's  action,  you  should  carefully 
examine  the  applicability  criteria  in  Part 


I,  Section  A.l  of  the  draft  permit. 
Questions  on  the  permit's  application  to 
specific  facilities  may  also  be  directed  to 
Ms.  Smith  at  the  telephone  number  or 
address  listed  above. 

The  permit  contains  limitations 
conforming  to  EPA's  Oil  and  Gas 
extraction.  Offshore  Subcategory 
Effluent  Limitations  Guidelines  at  40 
CFR  part  435  and  additional 
requirements  assuring  that  regulated 
discharges  will  cause  no  unreasonable 
degradation  of  the  marine  environment, 
as  required  by  section  403(c)  of  the 
Clean  Water  Act.  Specific  information 
on  the  derivation  of  those  limitations 
and  conditions  is  contained  in  the  fact 
sheet.  EPA  Region  6  does  not  propose  to 
change  the  existing  limitations  and 
conditions  in  the  permit.  It  is,  however, 
proposing  minor  wording  changes  to 
some  of  those  requirements  to  enhance 
their  clarity. 

Region  6  proposes  to  authorize  new 
discharges  of  drill  cuttings  which  are 
generated  using  synthetic  and  other 
non-aqueous  based  drilling  fluids. 
Those  new  drill  cuttings  discharges  are 
proposed  to  be  subject  to  limits  and 
monitoring  for:  sediment  toxicity, 
biodegradation,  polynuclear  aromatic 
hydrocarbons,  formation  oil 
contamination,  and  the  percentage  of 
drilling  fluids  retained  on  cuttings.  In 
addition,  the  existing  limits  of:  No  free 
oil,  cadmium  and  mercury  in  barite,  no 
diesel,  and  suspended  particulate  phase 
toxicity  are  proposed  to  apply  to 
cuttings  generated  using  non-aqueous 
based  drilling  fluids.  Discharges  of 
seawater  and  freshwater  which  have 
been  used  to  pressing  test  existing 
pipelines  and  piping,  to  which 
treatment  chemicals  have  been  added, 
are  also  proposed  to  be  authorized. 
Those  seawater  and  freshwater 
discharges  are  proposed  to  be  subject  to 
limitations  on  free  oil.  concentration  of 
treatment  chemicals,  and  acute  toxicity. 
These  new  permit  limitations  will  apply 
technology  based  limitations  to  drill 
cuttings  discharges  generated  using  non- 
aqueous based  drilling  fluids  and 
miscellaneous  discharges  to  which 
treatment  chemicals  such  as  biocides 
and  corrosion  inhibitors  have  been 
added.  They  will  also  ensure  that  those 
discharges  meet  Ocean  Discharge 
Criteria  under  section  403(c)  of  the 
Clean  Water  Act. 

Other  Legal  Requirements  ~ 

Oil  Spill  Requirements 

Section  311  of  the  CWA,  "the  Act," 
prohibits  the  discharge  of  oil  and 
hazardous  materials  in  harmful 
quantities.  Discharges  that  are  in 
compliance  with  NPDES  permits  are 


excluded  from  the  provisions  of  section 
311.  However,  the  permit  does  not 
preclude  the  institution  of  legal  action 
or  relieve  permittees  from  any 
responsibilities,  liabilities,  or  penalties 
for  other,  unauthorized  discharges  of  oil 
and  hazardous  materials  which  are 
covered  by  section  311  of  the  Act. 

Endangered  Species  Act 

The  Environmental  Protection  Agency 
has  evaluated  the  potential  effects  of 
issuance  of  this  permit  modification 
upon  listed  threatened  or  endangered 
species.  Based  on  that  evaluation.  EPA 
has  determined  that  authorization  of  the 
new  discharges  is  not  likely  to  adversely 
affect  any  listed  threatened  or 
endangered  species.  The  proposal 
contains  extensive  controls  to  minimize 
the  quantity  and  toxicity  of  discharged 
pollutants.  While  including  limits 
which  will  minimize  the  discharge  of 
toxic  pollutants  such  as  polynuclear 
aromatic  hydrocarbons,  cadmium,  and 
mercury  discharged  with  drill  cuttings, 
the  proposal  also  limits  both  the  water 
column  and  sediment  toxicity  of  the 
discharges.  Limits  to  ensure  that  drilling 
fluids  which  are  used  will  degrade 
relatively  quickly  are  also  contained  in 
the  proposal.  Likewise,  the  proposed 
authorization  of  the  new  discharge  of 
chemically  treated  sea  water  or  fresh 
water  which  has  been  used  to 
hydrostatically  test  existing  piping  and 
existing  pipelines  includes  controls  on 
the  amount  of  treatment  chemical  used 
and  toxicity  of  the  discharge  and 
prohibits  the  discharge  of  free  oil. 
Requirements  proposed  for  both  these 
new  discharges  are  consistent  with 
Ocean  Discharge  Criteria  (40  CFR  part 
125,  subpart  M)  and  ensure  that 
sensitive  marine  species  are  protected. 

Based  on  the  available  information 
and  analysis  of  the  discharges  described 
in  the  Fact  Sheet  for  this  proposed 
modification  EPA  Region  6  has 
determined  that  authorization  of  the 
proposed  discharges  is  not  likely  to 
adversely  affect  listed  threatened  or 
endangered  species.  EPA  is  seeking 
written  concurrence  from  the  National 
Marine  Fisheries  Service  (NMFS)  on 
this  determination. 

Ocean  Discharge  Criteria  Evaluation 

For  discharges  into  waters  of  the 
territorial  sea,  contiguous  zone,  or 
oceans  CWA  section  403  requires  EPA 
to  consider  guidelines  for  determining 
potential  degradation  of  the  marine 
environment  in  issuance  of  NPDES 
permits.  These  Ocean  Discharge  Criteria 
(40  CFR  part  125.  subpart  M)  are 
intended  to  "prevent  unreasonable 
degradation  of  the  marine  environment 
and  to  authorize  imposition  of  effluent 
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limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal"  (45  FR  65942,  Odtober  3, 1980). 
EPA  Region  6  has  previously 
determined  that  discharges  in 
compliance  with  the  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  general 
permit  (GMG290000)  will  not  cause 
unreasonable  degradation  of  the  marine 
environment.  Since  this  proposed 
modification  contains  limitations  which 
will  protect  water  quality  and  in  general 
reduce  the  discharge  of  toxic-pollutants 
to  the  marine  environment,  the  Region 
finds  that  discharges  proposed  to  be 
authorized  by  the  modification  to  the 
general  permit  will  not  cause 
unreasonable  degradation  of  the  marine 
environment. 

Coastal  Zone  Management  Act 

EPA  has  determined  that  the  activities 
which  are  proposed  to  be  authorized  by 
this  permit  modification  are  consistent 
with  the  local  and  state  Coastal  Zone 
Management  Plans.  The  proposed 
permit  and  consistency  determination 
will  be  submitted  to  the  State  of 
Louisiana  and  the  State  of  Texas  for 
interagency  review  at  the  time  of  public 
notice. 

Marine  Protection,  Research,  and 
Sanctuaries  Act 

The  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
regulates  the  dumping  of  all  types  of 
materials  into  ocean  waters  and 
establishes  a  permit  program  for  ocean 
dumping.  In  addition  the  MPRSA 
establishes  Marine  Sanctuaries  Program, 
implemented  by  the  National 
Oceanographic  and  Atmospheric 
Administration  (NOAA),  which  requires 
NOAA  to  designate  ocean  waters  as 
marine  sanctuaries  for  the  purpose  of 
preserving  or  restoring  their 
conservation,  recreational,  ecological  or 
aesthetic  values.  Pursuant  to  the  Marine 
Protection  and  Sanctuaries  Act,  the 
National  Oceanographic  and 
Atmospheric  Administration  has 
designated  the  Flower  Garden  Banks,  an 
area  within  the  coverage  of  the  OCS 
general  permit,  a  marine  sanctuary.  The 
OCS  general  permit  prohibits  discharges 
in  areas  of  biological  concern,  including 
marine  sanctuaries.  Changes  to  the 
permit  proposed  today  will  not  affect 
that  prohibition. 

State  Water  Quality  Standards  and 
State  Certification 

The  permit  modification  does  not 
authorize  discharges  to  State  Waters; 
therefore,  the  state  water  quality 
certification  provisions  of  CWA  section 
401  do  not  apply  to  this  proposed 
action. 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12291  piu^uant  to  Section  8(b)  of 
that  order.  Guidance  on  Executive  Order 
12866  contain  the  same  exemptions  on 
OMB  review  as  existed  under  Executive 
Order  12291.  In  fact,  however,  EPA 
prepared  a  regulatory  impact  analysis  in 
connection  with  its  promulgation  of 
guidelines  on  which  a  number  of  the 
permit's  provisions  are  based  and 
submitted  it  to  OMB  for  review.  See  58 
FR  12494. 

Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  in  submission  made  for  the 
NPDES  permit  program  and  assigned 
OMB  control  numbers  2040-0086 
(NPDES  permit  appfication)  and  2040- 
0004  (discharge  monitoring  reports). 

Since  this  permit  modification  will 
not  significantly  change  the  reporting 
and  application  requirements  which  are 
required  under  the  Western  Gulf  of 
Mexico  Outer  Continental  Shelf  (OCS) 
general  permit  (GMG290000),  and  the 
paperwork  burdens  are  expected  to  be 
nearly  identical.  When  it  issued  the 
previous  OCS  general  permit,  EPA 
estimated  it  would  take  an  affected 
facility  three  hours  to  prepare  the 
request  for  coverage  and  38  hours  per 
year  to  prepare  discharge  monitoring 
reports.  It  is  estimated  that  the  time 
required  to  prepare  the  request  for 
coverage  and  discharge  monitoring 
reports  for  the  reissued  permit  will  be 
the  same  and  will  not  be  affected  by  this 
action. 

However,  the  alternative  to  obtaining 
authorization  to  discharge  under  this 
general  permit  is  under  an  individual 
permit.  The  application  and  reporting 
burden  of  obtaining  authorization  to 
discharge  under  the  general  permit  is 
expected  to  be  significantly  less  than 
under  an  individual  permit. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq,  requires  that  EPA 
prepare  a  regulatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  indicated  below,  the  permit 
modification  proposed  today  is  not  a 
"rule"  subject  to  the  Regulatory 
Flexibility  Act .  EPA  prepared  a 
regulatory  flexibility  analysis,  however, 
on  the  promulgation  of  the  Offshore 
Subcategory  guidelines  on  which  many 


of  the  permit's  effluent  limitations  are 
based.  That  analysis  shows  that 
issuance  of  this  permit  modification 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104—4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  "Each  agency 
shall  *  *  *  assess  the  effects  of  Federal 
regulatory  actions  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  tirni  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  (the  Administrative 

Procedure  Act  (APA)],  or  any  other  law 

*  *  *  •• 

NPDES  general  permits  are  not 
"rules"  imder  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  has  determined  that  the 
proposed  permit  modification  would 
not  contain  a  Federal  requirement  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 

The  Agency  also  believes  that  the 
permit  would  not  significantly  nor 
uniquely  affect  small  governments.  For 
UMRA  purposes,  "small  governments" 
is  defined  by  reference  to  the  definition 
of  "small  governmental  jurisdiction" 
under  the  RFA.  (See  UMRA  section 
102(1),  referencing  2  U.S.C.  658,  which 
references  section  601(5)  of  the  RFA.) 
"Small  governmental  jurisdiction" 
means  governments  of  cities,  counties, 
towns,  etc.,  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 
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The  permit,  as  proposed,  also  would 
not  imiquely  affect  small  governments 
because  compliance  with  the  proposed 
peimit  conditions  affects  small 
governments  in  the  same  manner  as  any 
other  entities  seeking  coverage  under 
the  permit.  Additionally.  EPA  does  not 
expect  small  governments  to  operate 
facilities  authorized  to  discharge  by  this 
permit. 

National  Environmental  Policy  Act 

When  it  was  proposed,  EPA 
determined  that  issuance  of  the  now 
expired  NPDES  New  Source  General 
Permit  for  the  Western  Portion  of  the 
Outer  Continental  Shelf  of  the  Gulf  of 
Mexico  was  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  environment.  Thus,  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  evaluation  of  the  potential 
environmental  consequences  of  the 
permit  action  in  the  form  of  an 
Environmental  Impact  Statement  (EIS) 
was  required.  The  Minerals 
Management  Service  had  previously 
examined  the  environmental 
consequences  in  their  final  EIS  which 
was  conducted  for  oil  and  gas  lease 
sales  142  and  143  in  the  OCS  Region  of 
the  Gulf  of  Mexico.  EPA  adopted  that 
EIS  and  prepared  a  Supplemental  EIS 
(SEIS)  to  allow  for  additional 
consideration  and  evaluation  of 
potential  impacts  on  air  quality,  water 
quality,  including  radium  in  produced 
water,  and  cumulative  effects.  The  Final 
SEIS  was  completed  in  December  1994 
and  the  Record  of  Decision  was 
prepared  and  dated  September  28, 1995. 
The  Minerals  Management  Service  has 
also  subsequently  examined  the  effects 
of  these  activities  in  EIS's  for  additional 
lease  sales. 

Modification  of  the  NPDES  general 
permit  for  New  and  Existing  Sources  in 
the  Western  Portion  of  the  Outer 
Continental  Shelf  of  the  Gulf  of  Mexico 
will  not  result  in  any  new  impacts 
which  were  not  subjected  to  NEPA 
analysis  in  either  Mineral  Management 
Service's  EIS  or  the  SEIS  produced  by 
EPA  Region  6.  All  discharges  proposed 
to  be  authorized  by  the  permit  were 
addressed  in  those  NEPA  Reviews.  Thus 
EPA  does  not  propose  to  prepare  a 
supplemental  environmental  impact 
statement  for  this  action. 

Sam  Becker,  ~ 

Acting  Director,  Water  Quality  Protection 
Division.  Region  6. 

[FR  Doc.  01-13947  Filed  6-1-01;  8;45  am] 
BILUNG  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6989-7]  ^ 

State  and  Tribal  Water  Quality 
Standards:  Notice  of  EPA  Approvals 
and  Announcement  of  EPA  Internet 
Repository 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  document  contains  a 
listing  of  State  and  Tribal  submissions 
of  new  or  revised  water  quality 
standards  that  EPA  approved  during  the 
period  April  1, 1998  through  May  30, 
2000.  Additionally,  this  notice  contains 
a  listing  of  Indian  Tribes  that  obtained 
EPA  approval  to  administer  a  water 
quality  standards  program  during  the 
same  period.  It  also  contains  a  list  of 
EPA  actions  to  promulgate  or  remove 
Federal  water  quality  standards  during 
the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Cara 
Lalley,  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
Mail  Code  4305,  Washington,  DC  20460; 
(202)  260-0314;  lalley.cara@epa.gov,  or 
see  the  EPA  Regional  Water  Quality 
Standards  Contacts  table  in 
SUPPLEMENTARY  INFORMATION  to  contact 
your  Regional  Office. 
SUPPLEMENTARY  INFORMATION:  This 

dociunent  contains  a  list  of  State  and 
Tribal  water  quality  standards  adoptions 
and  revisions  which  EPA  approved 
during  the  period  beginning  on  April  1 , 
1998  and  ending  on  May  30,  2000.  The 
most  recent  list  was  published  on 
October  7, 1998  (63  FR  53911). 
reflecting  State  and  Tribal  submissions 
of  new  or  revised  water  quality 
standards  that  EPA  approved  during  the 
period  September  1, 1995  through 
March  31, 1998. 

For  each  EPA  approval  action,  this 
document  provides  a  reference  to  the 
State's  or  Tribe's  regulations  that 
contain  the  State  and  Tribal  water 
quality  standards,  followed  by  the  date 
of  State  and  Tribal  adoption  and/or 
effectiveness,  the  date  of  EPA  approval, 
and  a  brief  description  of  EPA's 
approval.  Additionally,  this  notice 
contains  a  listing  of  Tribes  that  have 
obtained  EPA  approval  to  administer  a 
water  quality  standards  program.  It  also 
contains  a  listing  of  federal  water 
quality  standards  rulemakings. 

This  document  does  not  include  the 
following  information:  (1)  The  actual 
text  of  the  water  quality  standards,  (2) 
any  exceptions  or  conditions  that  apply 
to  EPA's  approval,  such  as  portions  of 
the  State  and  Tribal  standards 


submissions  on  which  EPA  did  not  take 
action  or  EPA  disapproved,  (3)  whether 
approvals  were  made  subject  to  the 
results  of  consultation  under  the 
Endangered  Species  Act,  (4)  Tribal 
application  materials  submitted  to  EPA 
for  authorization  to  administer  the  water 
quality  standards  program,  or  (5)  the 
text  of  the  federal  water  quality 
standards  rulemakings.  The  text  of  a 
State's  or  Tribe's  standards  and  copies 
of  the  approval  letters  may  be  obtained 
from  the  State's  or  Tribe's  pollution 
control  agency  or  the  appropriate  EPA 
Regional  Office  (See  "EPA  Regional 
Water  Quality  Standards  Contacts" 
table).  Proprietary  publications  such  as 
those  of  the  Bureau  of  National  Afhirs, 
Inc.  also  contain  the  text  of  State  and 
Tribal  water  quality  standards. 

Due  to  recent  changes  in  EPA's  water 
quality  standards  regulations  commonly 
referred  to  as  the  Alaska  Rule,  this  will 
be  the  last  list  of  water  quality  standard 
approvals  published  as  a  Federal 
Roister  notice.  The  Alaska  Rule 
(published  in  the  Federal  Register  on 
April  27,  2000  and  effective  as  of  May 
30,  2000)  requires  that  new  and  revised 
State  and  Tribal  water  quality  standards 
be  approved  by  EPA  before  they  become 
effective  for  Clean  Water  Act  purposes. 
Prior  to  the  Alaska  Rule,  water  quality 
standards  were  Clean  Water  Act- 
effective  once  they  were  adopted  by 
states  and  authorized  tribes,  regardless 
of  EPA  approval.  The  new  regulations 
replaced  the  requirement  for  an  annii;jl 
publication  of  EPA  approvals  (formerly 
contained  at  40  CFR  131.21(d))  with  the 
establishment  of  a  repository  of  Clean 
Water  Act-effective  water  quality 
standards  (referred  to  as  the  Clean  Water 
Act  Water  Quality  Standards  Docket  in 
the  Alaska  Rule  preamble).  (See  65  FR 
24641.)  With  Uiis  Federal  Rcgjster 
notice,  EPA  is  announcing  the 
availability  of  the  Internet  version  of 
this  repository  for  all  water  quality 
standards  effective  under  the  Clean 
Water  Act.  The  public  may  view  the 
effective  Federal,  State,  Territory,  and 
Tribal  water  quality  standards  at  http7 
/www.epa.gov/ost/wqs.  This  Internet 
repository  will  be  updated  periodically 
to  include  new  and  revised  water 
quality  standards  approved  by  EPA  in 
the  future. 

In  addition,  EPA  Regional  offices 
continue  to  maintain  hard  copies  of  the 
effective  water  quality  standards  of  the 
States  and  authorized  Tribes  within 
their  jurisdiction.  You  may  view  hard 
copy  versions  of  the  effective  water 
quality  standards  by  contacting  the 
appropriate  Regional  EPA  Office  (See 
"EPA  Regional  Water  Quality  Standards 
Contacts"  table).  With  the  availability  of 
the  effective  State,  Territory,  and  Tribal 
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water  quality  standards  on  EPA's  web         approvals  is  now  redundant  and 
site  and  through  EPA's  Regional  Offices,     unnecessary. 

the  Federal  Register  notice  of  EPA  For  further  information  on  specific 

approval  actions  described  in  this 


notice,  please  contact  the  corresponding 
EPA  Regional  Office: 


State 


Connecticut,  Maine,  Massachusetts,  New  Hampshire,  Rtrode 
Island,  and  Vermont. 

New  Jersey.  New  York,  Puerto  Rico,  Virgin  Islands 


Delaware.  District  of  Columbia.  Maryland,  Pennsylvania.  Vir- 
ginia. West  Virginia. 


Alabama.  Florida,  Georgia,  Kentucky,  Mississippi,  North  Caro- 
lina, South  Carolina,  Tennessee. 

Illinois.  Indiana.  Michigan.  Minnesota.  Ohio.  Wisconsin  


Arkansas,  Louisiana,  New  Mexico,  Oklahoma,  Texas 


Iowa,  Kansas,  Missouri.  Nebraska 


Cotorado,  Montana,  North  Dakota.  South  Dakota.  Utah,  Wyo- 
ming. 

Arizona.  California,  Hawaii,  Nevada.  American  Samoa,  Guam 


Alaska.  kJaho,  Oregon.  Washington 


EPA  regior^l  offtee 


EPA  Region  1,  1  Congress  Street.  Suite  1100,  CWQ.  Bos- 
ton, MA  021 14-2023. 

EPA  Region  2.  290  Broadway,  New  Yoik,  NY  10007 


EPA  Region  3,  1650  Arch  Street.  Philadelphia.  PA  19103- 
2029. 


EPA  Region  4,  Water  Division— 1 5th  Floor,  Atlanta  Federal 
Center,  61  Forsyth  Street  SW,  Atlanta,  GA  30303. 

EPA  Region  5,  Water  Division,  77  West  Jackson  Boulevard. 
Chfcago.  IL  60604-3507. 

EPA  Regk>n  6,  Water  Division,   1445  Ross  Avenue.  First 
Interstate  Bank  Tower,  Dallas,  TX  75202. 

EPA  Regkxi  7,  726  Minrtesota  Avenue,  Kansas  City,  KB 
66101. 

EPA  Region  8,  999  18th  Street,  Suite  500,  Denver,  CO 
80202-2466. 

EPA  Region  9,  Water  Diviskm,  75  Hawthorne  Street.  San 
Francisco.  Ca  94105. 

EPA  Regkxi  10,  Water  Division.  1200  Sixth  Avenue,  Seattle. 
WA  98101. 


EPA  contact 


Bill  Beckwith, 

617-^18- 

1544. 
Wayne  Jackson, 

212-637- 

3807. 
Denise 

Hakowski. 

215-814- 

5726. 
Fritz  Wagener, 

404-562- 

9267. 
DavkJ  Pfeifer. 

312-353- 

9024. 
Russell  Nelson, 

214-665- 

6646. 
Ann  Jacobs. 

913-551- 

7930. 
Bill  Wuerthele. 

303-312- 

6943. 
Gary  Wolinsky, 

415-744- 

1978. 
Lisa  Macchio, 

206-553- 

1834. 


Water  Quality  Standards  Approvals 

EPA  Region  1 
Connecticut 

Water  quality  standards  for  the  State 
of  Connecticut  adopted  pursuant  to 
section  22a-426  of  the  Connecticut 
General  Statutes. 

Effective  Date:  October  22. 1997  and 
March  30.  1999. 

EPA  Action:  Approval  on  September 
17, 1999. 

For  the  surface  waters  in  the 
Housatonic  and  Southwest  Coastal 
Basins.  Connecticut  reclassified  ten 
waterbodies  from  Class  AA  to  Class  A, 
one  waterbody  segment  bom  Class  A  to 
Class  AA,  and  upgraded  1 1  coastal  and 
marine  waters  from  Class  SB  to  Class 
SA. 

Massachusetts 

Water  quality  standards  for  the  State 
of  Massachusetts  as  adopted  pursuant  to 
the  Massachusetts  Water  Quality 
Standards  Regulations. 

Adopted  by  the  State:  September  2, 
1998. 

EPA  Action:  Approval  on  September 
10, 1998. 

EPA's  Boston  Harbor  enforcement 
case  required  that  the  Massachusetts 


Water  Resources  Authority  (MWRA) 
design  and  construct  facilities  to  reduce 
combined  sewer  overflows  (CSO)  to  the 
Charles  River.  Massachusetts 
Department  of  Enviroimiental  Protection 
issued  a  temporary  variance  to  water 
quality  standards  for  those  discharges 
remaining  after  the  CSO  control 
facilities  are  constructed.  The  two-year 
variance  includes  a  number  of 
requirements  designed  to  ensure  the 
implementation  of  CSO  controls.  The 
variance  also  requires  the  MWRA  to 
participate  in  an  extensive  study  of 
water  quality  problems  in  the  Charles 
River. 

Rhode  Island 

Water  quality  standards  for  the  State 
of  Rhode  Island  as  adopted  pursuant  to 
the  Department  of  Environmental 
Management's  Water  Quality 
Regulations. 

Adopted  by  the  State:  March  25, 1999. 

Effective  Date:  April  14. 1999. 

EPA  Action:  Approval  on  January  26. 
2000. 

Rhode  Island  revised  its  surface  water 
quality  standards  by  upgrading  the 
waters  around  the  recently  eliminated 
Fort  Adams  marine  sewer  outfall,  and 


by  revising  its  freshwater  ammonia 
criteria. 

Adopted  by  the  State:  August  6, 1997. 

Effective  Date:  August  26. 1997. 

EPA  Action:  January  15, 1999. 

Rhode  Island  revised  its  surface  water 
quality  standards  by:  Clarifying  that  full 
"goal"  uses  of  the  Clean  Water  Act  at 
Section  101(a)(2)  are  included  in  use 
classifications  where  appropriate; 
upgrading  numerous  waters  to  provide 
for  primary  contact  recreation; 
including  a  narrative  criteria  for 
maintaining  instream  flow  conditions; 
clarifying  variance  provisions;  adopting 
.  freshwater  dissolved  oxygen  criteria  for 
protection  of  spawrning  and  early  life 
stages  of  cold  water  species;  adopting  a 
narrative  nutrient  criterion  protecting 
marine  waters  and  a  numeric 
phosphorus  criterion  for  certain  fresh 
waters;  adopting  nimieric  criteria  for 
protection  of  human  health;  revising  its 
metals  criteria  for  aquatic  life 
protection;  adopting  a  "Tier  2.5  Special 
Resource  Protection  Water" 
antidegradation  provision;  including  an 
antidegradation  implementation  policy; 
adopting  a  partial  use  classification  to 
accommodate  waterbody  segments  that 
are  unable  to  attain  full  Clean  Water  Act 
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Section  101(a)(2)  "goal"  uses  due  to 
combined  sewer  overflow  discharges) 
removing  the  prohibition  of  certain  new 
discharges  to  Class  A  and  SA  waters 
(and  other  waters  that  meet  Class  A  and 
SA  standards);  and  adopting  site- 
specific  criteria  for  certain  metals 
applicable  to  specified  segments  of  the 
Pawtuxet  River. 

Vennont 

Water  quality  standards  for  the  State 
of  Vermont  as  adopted  pursuant  to 
Vennont  state  law  at  3  V.S.A. 

Adopted  by  the  State:  June  10, 1999. 

Effective  Ltate;  July  2, 1999. 

EPA  Action:  Approval  on  December 
22,  1999. 

Vermont  revised  its  siu^ce  water 
quality  standards  by:  Changing  some  of 
its  terms/definitions;  adopting  a  water 
conservation  policy;  adopting  a  riparian 
vegetation  policy;  adopting  an 
important  antidegradation  provision; 
deleting  a  provision  which  caused 
concerns  that  indirect  discharges  of 
sewage  could  be  exempt  from  the  State's 
High  Quality  Waters  and  Outstanding 
Resource  Waters  antidegradation 
provisions;  adopting  additional 
narrative  criteria  concerning  water 
quality  within  mixing  zones;  deleting  an 
assumption  that  an  ambient  water 
quality  criterion  for  a  toxic  pollutant 
was  met  in  a  waterbody  if  the 
concentration  of  that  pollutant  in  a 
discharge  was  less  than  the  analytical 
limit  of  detection;  including  conditions 
governing  site-specific  studies  used  to 
establish  instream  flow  requirements  for 
the  protection  of  aquatic  habitat  and 
uses;  including  conditions  specifically 
recognizing  the  need  to  con^ol  human 
induced  water  level  fluctuations  and 
high  flows,  in  addition  to  human 
induced  low  flows,  as  necessary  to 
protect  uses;  dividing  Class  A  waters 
into  Class  A(l)  Ecological  and  Class 
A(2)  Water  Supply;  creating  three  Class 
B  "Water  Management  Types"  for  future 
division  of  Class  B  waters;  and  adopting 
a  narrative  biological  criteria  for  each 
use  classification  or  management  type. 

EPA  Region  2 

New  York 

Water  quality  standards  for  the  State 
of  New  York  as  adopted  pursuant  to 
Title  6  of  the  New  York  State  Code  of 
Rules  and  Regulations  (6NYCRR)  Parts 
800-941. 

Adopted  by  the  State:  May  31,  1996. 

Effective  Date:  May  31,  1996. 

EPA  Action:  Approval  on  February 
18, 1999. 

The  amended  surface  water 
classifications  for  the  four  New  York 
City  water  supply  reservoirs  consist  of 


the  reclassification  of  all  or  portions  of 
the  Cannonsville,  Neversink,  Pepacton, 
and  Schoharie  Reservoirs  from  Class 
"A"  to  Class  "AA,"  such  that  all 
portions  of  these  four  reservoirs  are  now 
classified  as  Class  "AA." 

Adopted  by  the  State:  January  5, 1991. 

Effective  Date:  January  5,  1991. 

EPA  Action:  Approval  on  February 
18,  1999. 

The  amended  surface  water 
classifications  for  the  Susquehanna 
River  drainage  basin  consist  of  the 
reclassification  of  a  total  of  1,276 
segments  in  the  basin  to  higher 
classifications,  including  the  upgrade  of 
1,229  segments  from  Class  "D." 

Adopted  by  the  State:  February  2, 
1991. 

Effective  Date:  February  2, 1991. 

EPA  Action:  Approval  on  February 
18.  1999. 

The  amended  surface  water 
classifications  for  the  Chemung  River 
drainage  basin  consist  of  the 
reclassification  of  a  total  of  248 
segments  in  the  basin  to  higher 
classifications,  including  the  upgrade  of 
209  segments  from  Class  "D." 

Adopted  by  the  State:  January  12, 
1992. 

Effective  Date:  January  12, 1992. 

EPA  Action:  Approval  on  February 
18. 1999. 

The  amended  surface  water 
classifications  for  the  Upper  Hudson 
River  drainage  basin  consist  of  the 
reclassification  of  a  total  of  857 
segments  in  the  basin  to  higher 
classifications,  including  the  upgrade  of 
629  segments  from  Class  "D." 

Adopted  by  the  State:  May  23, 1991. 

Effective  Date:  May  23, 1991. 

EPA  Action:  Approval  on  February 
18,  1999. 

The  amended  surface  water 
classifications  for  the  Lake  Ontario 
drainage  basin  consist  of  the 
reclassification  of  a  total  of  606 
segments  in  the  basin  to  higher 
classifications,  including  the  upgrade  of 
518  segments  from  Class  "D." 

Adopted  by  the  State:  May  23,  1991. 

Effective  Date:  May  23.  1991. 

EPA  Action:  Approval  on  February 
18.  1999. 

The  amended  surface  water 
classifications  for  the  Lake  Erie/Niagara 
River  drainage  basin  consist  of  the 
reclassification  of  a  total  of  333 
segments  in  the  basin  to  higher 
classifications,  including  the  upgrade  of 
297  segments  fix)m  Class  "D."  The  most 
significant  result  of  these 
reclassification  actions  is  the  upgrade  of 
the  numerous  segments  in  these 
drainage  basins  from  Class  "D,"  which 
provides  protection  for  fish  survival,  to 
higher  classifications  which  are 


protective  of  both  fish  siuvival  and  fish 
propagation.  The  designated  uses  for  the 
above-referenced  segments  are  now 
fully  consistent  with  the  "fishable/ 
swimmable  "  goals  of  the  Clean  Water 
Act.  In  those  cases  where  NYSDEC  has 
determined  that  a  particular  water  body 
segment  was  unable  to  support  fish 
propagation,  and  the  Class  "D" 
designation  was  retained,  the  State 
provided  individual  use  attainability 
analyses  (UAAs)  to  support  these 
determinations. 

New  Jersey 

Water  quality  standards  for  the  State 
of  New  Jersey  are  adopted  pursuant  to: 
New  Jersey  Administrative  Code  7:9B. 

Adopted  by  the  State:  December  6, 
1993. 

Effective  Date:  December  6, 1993. 

EPA  Action:  Approval  on  March  17, 
2000. 

New  Jersey  adopted  revisions  to 
several  water  body  classifications  based 
on  trout  fisheries  data;  designated  the 
Rockaway  River  as  a  Category  1  water 
for  antidegradation  purposes;  made 
numerous  editorial/clarification 
changes;  adopted  provisions  to  set 
Biermal  criteria  to  restrict  thermal 
dissipation  in  lakes,  ponds  and 
reservoirs  classified  as  FW2-TP; 
adopted  thermal  criteria  for  estuaries; 
included  wetlands  in  the  definition  of 
State  waters;  adopted  a  provision  which 
will  allow  for  the  issuance  of 
compliance  schedules  for  water-quality 
based  effluent  limits;  adopted  a 
provision  to  prohibit  mixing  zones  for 
bacterial  indicators;  revised  the  steady- 
state  design  flows  for  establishing 
critical  low  flows  applicable  to  the 
attainment  of  acute  and  chronic  aquatic 
life-based  criteria,  and  carcinogenic  and 
non-carcinogenic  human  health-based 
criteria;  revised  the  State's  steady-state 
design  flows:  and  adopted  chemical- 
specific  numeric  criteria  for  toxic 
pollutants  of  concern  in  the  State. 

EPA  Region  3 

Delaware 

Water  Quality  Standards  for  the  State 
of  Delaware  are  contained  in:  7  DE  Code 
Section  6010,  Surface  Water  Quality 
Standards. 

Adopted  by  the  State:  July  15, 1999. 

Effective  Date:  August  11,  1999. 

EPA  Action:  Approval  on  December  2, 
1999. 

The  State  of  Delaware  adopted 
revisions  to  its  surface  water  quality 
standards  to  address  EPA's  April  1998 
disapproval.  The  State  deleted  intake 
credit  and  erosion/corrosion  provisions, 
modified  low  flow  waters  language,  and 
specified  that  its  metals  criteria  are 
expressed  as  total  recoverable. 
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District  of  Columbia 

Water  quality  standards  for  the 
District  of  Columbia  are  contained  in: 
Chapter  11  of  Title  21  DCMR,  Water 
Quality  Standards  of  the  District  of 
Columbia. 

Adopted  by  the  District:  January  12, 
2000. 

Effective  Date:  January  21,  2000. 

EPA  Action:  Approval  on  April  18, 
2000. 

The  District  of  Columbia  revised  its 
variance  and  mixing  zone  provisions, 
and  adopted  appropriate  conversion 
factors  for  its  metals  criteria.  These 
revisions  addressed  earlier 
disapprovals. 

Pennsylvania 

Water  quality  standards  for  the 
Commonwealth  of  Pennsylvania  are 
contained  in:  Title  25,  Environmental 
Protection,  Department  of 
Enviroimiental  Protection,  Chapter  93. 
Water  Quality  Standards. 

Adopted  by  the  Commonwealth: 
December  20. 1994. 

Effective  Date:  September  9,  1995. 

EPA  Action:  Approval  on  May  28, 
1998. 

Pennsylvania  revised  a  number  of 
stream  designations  statewide  (Chapter 
93,  section  93.9). 

Adopted  by  the  Commonwealth: 
August  20, 1996. 

Effective  Date:  November  9, 1996. 

EPA  Action:  Approval  on  June  3, 
1998. 

Pennsylvania  revised  a  niunber  of 
stream  redesignations  statewide 
(Chapter  93,  section  93.9). 

Adopted  by  the  Commonwealth:  July 
15,1997. 

Effective  Date:  October  11, 1997. 

EPA  Action:  Approval  on  June  3,  • 
1998. 

Pennsylvania  revised  a  nimiber  of 
stream  redesignations  statewide 
(Chapter  93,  section  93^9). 

Adopted  by  the  Commonwealth:  May 
19, 1999. 

Effective  Date:  July  17,  1999. 

EPA  Action:  Approval  on  March  17, 
2000. 

Pennsylvania  revised  its 
antidegradation  regulation  in  response 
to  EPA's  1994  disapproval.  EPA's  action 
approved  the  modifications  to  its  Tier  1 
and  Tier  2  provisions. 

West  Virginia 

Water  quality  standards  for  the  State 
of  West  Virginia  are  contained  in:  Title 
46,  Legislative  Rule,  Environmental 
Quality  Board,  Series  1,  Requirements 
Governing  Water  Quality  Standards. 

Adopted  by  the  State:  June  1, 1998. 

Effective  Date:  July  1,  1998. 


EPA  Action:  Approval  on  June  22. 
1999. 

West  Virginia  adopted  revisions  to  its 
water  quality  standards  for  the  state's 
mixing  zone  policy,  site-specific 
criteria,  variances,  designated  uses,  and 
specific  water  quality  criteria.  EPA 
approved  these  revisions,  many  of 
which  pertain  to  the  removal  of  a 
number  of  site-specific  criteria  and 
variances. 

EPA  Region  4 

Alabama 

Water  quality  standards  for  the  State 
of  Alabama  are  contained  in:  Rules  of 
Alabama  Department  of  Environmental 
Management,  Water  Division,  Water 
Quality  Program.  Chapter  335-6-10 
(Water  Quality  Criteria)  and  Chapter 
335-6-11  (Water  Use  Classifications  for 
Interstate  and  Intrastate  Waters). 

Adopted  by  the  State:  June  8.  1999. 

Effective  Date:  October  19, 1999. 

EPA  Action:  Approval  on  February  9, 
2000. 

The  State  of  Alabama  adopted 
revisions  to  its  water  quality  standards 
to  reclassify  the  Outstanding  Alabama 
Water  designation  for  Tensaw  River, 
Briar  Lake,  and  Tensaw  Lake. 

Florida 

Water  quality  standards  for  the  State 
of  Florida  are  contained  in:  Florida 
Administrative  Code,  Chapter  62-302 
(Surface  Water  Quality  Standards). 

Adopted  by  the  State:  January  30, 
1995. 

Effective  Dates:  April  4, 1995  and 
April  12, 1995. 

EPA  Action:  Approval  on  August  31, 
1998. 

Florida  adopted  revisions  to  its  water 
quality  standards  to  designate  the 
Hillsborough  Riverine  system  as  an 
Outstanding  Florida  Water. 

Adopted  by  the  State:  November  30, 
1995. 

Effective  Date:  November  30, 1995. 

EPA  Action:  Approval  on  May  26, 
2000. 

Florida  adopted  revisions  to  its  water 
quality  standards  to  remove  the  aquatic 
life  chronic  criterion  for  marine  waters 
for  silver. 

Effective  Date:  May  3,  1994. 

EPA  Action:  September  16,  1999. 

The  Everglades  Forever  Act  (EFA) 
provides  a  compliance  schedule  for  the 
existing  narrative  criteria  for  nutrients 
in  Florida  water  quality  standards  as 
applied  to  agricultiu^  activities  in  the 
Everglades  Agricultural  Area  (EAA). 
EPA  approved  that  provision  of  the  EFA 
as  a  change  to  water  quality  standards. 

Georgia 

Water  quality  standards  for  the  State 
of  Georgia  are  contained  in:  Rules  and 


Regulations  for  Water  Quality  Control, 
Chapter  391-3-6-.03,  Water  Use 
Classification  and  Water  Quality 
Standards. 

Adopted  by  the  State:  October  21, 
1998. 

Effective  Date:  November  23,  1998. 

EPA  Action:  Approval  on  July  15, 
1999. 

Georgia  adopted  revisions  to  its  water 
quality  standards  including  modified 
aquatic  life  chronic  criteria  for  metals 
(i.e..  from  the  total  recoverable  to 
dissolved  concentration),  and  added 
acute  dissolved  criteria  for  the  same 
metals. 

Adopted  by  the  State:  April  23,  1997. 

Effective  Date:  May  22,  1997. 

EPA  Action:  Approval  on  May  19, 
2000. 

Georgia  adopted  revisions  to  its  water 
quality  standards  including  the 
modification  of  additional  narrative 
turbidity  criteria  to  protect  the  State's 
water  bodies  from  impacts  due  to  man- 
made  activities. 

Miccosukee  Tribe  of  Florida 

The  Water  Quality  Standards  are 
contained  in:  The  Miccosukee 
Enviroiunental  Protection  Code  Subtitle 
B:  Water  Quality  Standards  for  Surface 
Waters  of  the  Miccosukee  Tribe  of 
Indians  of  Florida. 

Adopted  by  the  Tribe:  December  19, 
1997  and  March  4, 1998. 

Effective  Date:  December  19,  1997  and 
March  4, 1998. 

EPA  Action:  Approval  on  May  25, 
1999. 

The  Miccosukee  Tribe  adopted  the 
initial  Tribal  Water  Quality  Standards 
for  the  Miccosukee's  Federal 
Reservation  including  designated  uses, 
supporting  criteria,  an  antidegradation 
policy,  and  implementing  provisions. 

Mississippi 

Water  quality  standards  for  the  State 
of  Mississippi  are  contained  in:  State  of 
Mississippi  Water  Quality  Criteria  for 
Intrastate,  Interstate,  and  Coastal 
Waters. 

Adopted  by  the  State:  February  24, 
1994  and  November  16. 1995. 

Effective  Date:  February  24, 1994  and 
November  16,  1995. 

EPA  Action:  Approval  on  December 
28, 1998. 

Mississippi  adopted  revisions  of  state 
water  quality  standards  based  on  its 
triennial  review.  Revisions  include 
establishment  of  the  water  effects  ratio 
for  the  derivation  of  site  specific 
criteria,  stream  flow  for  the 
establishment  of  storm  water  permit 
limits,  and  adoption  of  dissolved 
numeric  criteria  for  metals. 
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North  Carolina 

Water  Quality  Standards  for  the  State 
of  North  Carolina  are  contained  in:  15 
NCAC  2B  .0100  Procedures  for 
Assignment  of  Water  Quality  Standards 
and  .0200  Classifications  and  Water 
Quality  Standards  Applicable  to  Surface 
Waters  of  North  Carolina. 

Adopted  by  the  State:  March  30,  1998. 

Effective  Date:  May  1, 1996  and 
December  31, 1997. 

EPA  Action:  Approval  on  September 
21,1998. 

North  Carolina  adopted  revisions  to 
its  water  quality  standards  including 
revised  recreational  and  water  supply 
use  designations. 

Adopted  by  the  State:  February  1, 
1999. 

Effective  Date:  August  1, 1998. 

EPA  Action:  Approval  on  September 
10, 1999. 

North  Carolina  adopted  revisions  to 
its  water  quality  standards  adding 
subcategories  of  recreational  use,  water 
supply  use,  high  quality  and 
outstanding  resource  water 
designations. 

Seminole  Tribe  of  Florida 

Water  quality  standards  for  the 
Seminole  of  Florida  are  contained  in: 
Seminole  Tribe  of  Florida's  Rules, 
Chapter  B,  Part  12,  Water  Quality 
Standards  for  Surface  Waters. 

Adopted  by  the  Tribe:  March  25, 
1998. 

Effective  Date:  March  25,  1998. 

EPA  Action:  Approval  on  November 
19, 1998. 

The  Seminole  of  Florida  adopted 
revisions  to  its  water  quality  standards 
to  extend  the  protection  of  the  Tribal 
Water  Quality  Standards  to  the  Brighton 
Reservation. 

South  Carolina 

Adopted  by  the  State:  May  8.  1998. 

Effective  Date:  June  26, 1998. 

EPA  Action:  Approval  on  May  26, 
2000. 

South  Carolina  adopted  revisions  to 
its  water  quality  standards  based  on  its 
triennial  review,  including  allowance 
for  a  zone  of  initial  dilution,  defining 
allowable  dissolved  oxygen  deficit  in 
areas  with  naturally  low  dissolved 
oxygen,  and  updating  toxics  criteria. 

Adopted  by  the  State:  May  8, 1998. 

Effective  Date:  June  26. 1998. 

EPA  Action:  Approval  on  September 
21, 1998. 

South  Carolina  adopted  revisions  to 
its  water  quality  standards  including 
redesignation  of  selected  streams  in  the 
Little,  Middle  Saluda,  Toxaway, 
Keowee.  Oolenoy.  South  Pacolet.  South 
Saluda,  and  Tugaloo  river  basins  to 


Outstanding  Resource  Waters  or  to 
protect  trout  populations. 

Tennessee 

Water  quality  standards  for  the  State 
of  Tennessee  are  contained  in:  State  of 
Tennessee  Water  Qu£ility  Standards, 
Rules  of  the  Department  of  Environment 
and  Conservation,  Bureau  of 
Environment,  Division  of  Water 
Pollution  Control  Chapter  1200-4-3 
General  Water  Quality  Criteria  and 
Chapter  1200-4-4  Use  Classifications 
for  Surface  Waters. 

Adopted  by  the  State:  June  22, 1999. 

Effective  Date:  October  11,  1999. 

EPA  Action:  Approval  on  March  14, 
2000. 

Tennessee  adopted  revisions  to  its 
water  quality  standards  including: 
Additional  high  quality  and  outstanding 
resource  water  designations,  addition  of 
recreational  use  E.  coli  bacteriological 
criteria,  fish  and  aquatic  life  criteria 
revisions  for  pH  and  mercury,  recreation 
hirnian  health  use  criteria  revisions  for 
seven  toxics,  antidegradation  revisions, 
and  flow  criteria. 

EPA  Region  5  ~ 

Illinois 

Water  quality  standards  for  the  State 
of  Illinois  are  contained  in:  35  Illinois 
Administrative  Code  302  and  304. 

Adopted  by  the  State:  July  29.  1999 

EPA  Action:  March  16,  2000. 

Illinois  adopted  site  specific  criteria 
for  chlorine  and  total  suspended  solids 
for  the  North  Branch  of  the  Chicago 
River. 

Adopted  by  the  State:  June  25.  1999. 

EPA  Action:  December  1,  1999. 

Illinois  revised  its  water  quality 
criteria  and  implementation  procedures 
for  ammonia,  and  revised  its  water 
quality  criteria  for  lead  and  mercury. 

Michigan 

Water  quality  standards  for  the  State 
of  Michigan  are  contained  in: 
Department  of  Environmental  Quality 
General  Rules  Part  IV  and  Michigan 
Administrative  Code  323. 

Adopted  by  the  State:  April  5, 1999. 

EPA  Action:  May  21.  2000. 

Michigan  updated  its  uses  and  revised 
its  antidegradation  policy  for  Lake 
Superior. 

Ohio 

Water  quality  standards  for  the  State 
of  Ohio  are  contained  in:  Ohio 
Administrative  Code  3745. 

Adopted  by  the  State:  July  22, 1999. 

EPA  Action:  November  12,  1999. 

Ohio  updated  the  designated  uses  for 
its  surface  waters. 


EPA  Region  6 
Arkansas 

Water  Quality  Standards  for  the  State 
of  Arkansas  are  contained  in:  Regulation 
No.  2 — Regulation  Establishing  Water 
Quality  Standards  for  Surface  Waters  of 
the  State  of  Arkansas. 

Adopted  by  the  State:  September  29, 
1995. 

Effective  Date:  November  27.  1995. 

EPA  Action:  Approval  on  April  28, 
1999. 

Interim  revision  (due  to  a  third  party 
request):  Arkansas  deleted  its  domestic 
water  supply  use  designation  for 
Hurricane  Creek  and  its  tributaries. 
Holly  Creek,  Dry  Lost  Creek  and  its 
tributary,  and  Lost  Creek.  The  State  also 
revised  its  sulfate,  chloride,  and  total 
dissolved  solids  criteria  on  Hurricane 
Creek  and  its  tributaries.  Dry  Lost  Creek 
and  its  tributary,  Lost  Creek,  and  the 
East  Fork  of  the  Saline  River  bifurcation. 
Holly  Creek's  chloride  criterion  was  also 
revised. 

Adopted  by  the  State:  March  27.  1998. 

Effective  Date:  May  2.  1998. 

EPA  Approval:  Approval  on  April  28. 
1999. 

Through  this  interim  revision, 
Arkansas  deleted  the  domestic  water 
supply  use  designation  for  Horsehead 
Creek  and  its  tributary,  and  revised  the 
sulfate,  chloride,  and  total  dissolved 
solids  criteria  for  Horsehead  Creek  and 
its  tributary,  and  for  Bayou  Dorcheat. 

Louisiana 

Water  quality  standards  for  the  State 
of  Louisiana  are  contained  in:  Louisiana 
Administrative  Code,  Tide  33.  Part  IX. 
Chapter  11. 

Adopted  by  the  State:  April  20.  1998. 

Effective  Date:  April  20,  1998. 

EPA  Action:  Approval  on  August  13. 
1998. 

Through  this  interim  revision, 
Louisiana  established  a  seasonal 
recreational  period  for  bacteria  criteria. 

Adopted  by  the  State:  November  20, 
1998. 

Effective  Date:  November  20,  1998. 

EPA  Action:  Approval  on  January  7, 
1999. 

Louisiana  revised  its  seasonal 
dissolved  oxygen  (IX))  criterion  for 
several  waterbodies  in  the  Mermentau 
River  Basin  (Bayou  Nezpique.  Bayou 
Plaquemine  Brule.  Bayou  des  Cannes, 
Mermentau  River,  Bayou  Queue  de 
Tortue,  and  Bayou  Lacassine). 

Adopted  by  the  State:  December  20, 
1999. 

Effective  Date:  December  20, 1999. 

EPA  Action:  Approval  on  May  12. 
2000. 

In  this  triennial  revision.  Louisiana 
added  definitions  and  updated  criteria 
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for  Dieldrin,  Endrin,  and  Arsenic.  A 
table  listing  conversion  factors  for 
dissolved  metals  was  added.  Citations 
and  references  were  updated  with  a  new 
section  added  to  cite  additional  toxicity 
testing.  Clerical  errors  were  corrected  in 
the  table  containing  numeric  criteria 
and  designated  uses.  Four  subsegments 
were  consolidated  into  two 
subsegments.  Four  streams  in  the 
Mermentau  River  Basin  were  designated 
as  naturally  dystrophic  waters  with 
seasonal  dissolved  oxygen  (DO)  criteria 
(Bayou  Blue,  Castor  Creek,  Bayou  Joe 
Marcel,  and  Bayou  Mallet). 

Oklahoma 

Water  Quality  Standards  for  the  State 
of  Oklahoma  are  contained  in:  OAC 
785:45,  Oklahoma's  Water  Quality 
Standards. 

Adopted  by  State:  May  8,  1997. 

Effective  Date:  July  7,  1997. 

EPA  Action:  Approval  on  June  18, 
1999. 

In  its  triennial  revision,  Oklahoma 
changed  its  use  designations,  removed 
the  arsenic  criteria  for  protection  of 
human  health,  and  adopted  dissolved 
metals  criteria. 

Adopted  by  State:  March  10. 1998. 

Effective  Date:  April  21,  1998. 

EPA  Action:  Approval  on  March  3, 
2000. 

Oklahoma  changed  its  use 
designations,  established  new 
definitions,  clarified  its  antidegradation 
policy,  and  corrected  clerical  errors. 

Adopted  by  State:  March  9,  1999. 

Effective  Date:  April  13, 1998. 

EPA  Action:  Approval  on  March  23, 
2000. 

Oklahoma  revised  its  definitions, 
expanded  its  antidegradation  policy 
applicability,  replaced  equivalent  terms 
with  identical  terms,  and  established  an 
acute  mixing  zone  policy. 

Pueblo  of  San  Juan 

Water  quality  standards  for  the  Pueblo 
of  San  Juan  are  contained  in  the  Pueblo 
of  San  Juan  Water  Quality  Code  as 
adopted  pursuant  to  Tribal  Resolution 
98-05. 

Adopted  by  the  Tribe:  March  1 1 , 
1998. 

Effective  Date:  March  11, 1998. 

EPA  Action:  June  4, 1998. 

This  was  a  triennial  revision  for  the 
Tribe  which  included  updating  aquatic 
life  and  human  health  criteria, 
conversion  of  dissolved  metals,  and 
adoption  of  criteria  for  E.  coli. 

EPA  Region  7 

Iowa 

Water  quality  standards  for  the  State 
of  Iowa  are  contained  in:  567  Iowa 
Administrative  Code,  Chapter  61,  Water 
Quality  Standards. 


Adopted  by  the  State:  1 7  separate 
actions  between  June  1990  and  January 
1997. 

Effective  Date:  (of  last  revision)  March 
19, 1997. 

EPA  Action:  Approval  on  July  1,  1999. 

Through  1 7  separate  water  quality 
standards  actions,  Iowa  substantially 
revised  and  restructured  its  designated 
uses  category  for  Class  B  waters  for  770 
stream  segments.  The  State  of  Iowa  also 
adopted  112  water  quality  criteria  for  61 
pollutants  to  support  both  Class  B  and 
Class  C  uses. 

Kansas 

Water  quality  standards  for  the  State 
of  Kansas  are  contained  in:  Kansas 
Administrative  Regulations,  Title  28, 
Article  16,  Section  28,  Surface  Water 
Quality  Standards. 

Adopted  by  the  State:  June  29, 1999. 

Effective  Date:  July  30,  1999. 

EPA  Action:  Approval  on  January  19, 
2000. 

Kansas  substantially  revised  its 
antidegradation  regulations  to  include 
the  three  levels  of  water  quality 
protection  specified  in  40  CFR  131.12. 
The  revisions  to  the  antidegradation 
regulations  resolved  an  outstanding 
disapproval.  Kansas  also  revised  its 
antidegradation  implementation 
procedures  to  address  many  of  EPA's 
1998  disapprovals.  Kansas  revised  its 
mixing  zone  policy  to  clarify  mixing 
zone  limitations  and  to  allow  for 
alternate  mixing  zones  provided  that  the 
proposal  is  scientifically  defensible  and 
remains  protective  of  designated  uses. 
Kansas  added  a  provision  to  allow  for 
the  development  of  alternate  low  flows 
provided  that  the  proposed  alternate 
low  flow  is  scientifically  defensible  and 
that  water  quality  criteria  are  not 
exceeded  more  often  than  once  every 
three  years.  The  state  revised  its 
recreational  use  terminology  and  added 
boating  and  mussel  harvesting  to  the  list 
of  primary  contact  recreation  activities. 
Kansas  also  substantially  revised  its 
water  quality  implementation 
procedures  to  address  newly  added 
provisions  and  to  clarify  existing 
procedures.  The  designated  beneficial 
uses  were  upgraded  for  24  stream 
segments  and  34  lakes.  In  addition,  15 
lakes  and  36  wetlands  were  also  added 
to  the  Kansas  Surface  Water  Register. 
Kansas  adopted  29  water  quality  criteria 
for  22  pollutants,  which  prompted  EPA 
to  remove  Kansas  from  the  National 
Toxics  rule  for  several  of  these  newly 
adopted  pollutants.  Lastly,  the  State  of 
Kansas  revised  its  site-specific  criteria 
and  variance  procedures. 


EPA  Region  8 

Colorado 

Water  quality  standards  for  the  State 
of  Colorado  are  adopted  by  the  Water 
Quality  Control  Commission 
(Commission)  and  are  contained  in  the 
following  State  regulations: 

•  The  Basic  Standards  and 
Methodologies  for  Surface  Water. 
Regulation  No.  31. 

•  Classifications  and  Numeric 
Standards  for  Arkansas  River  Basin. 
Regulation  No.  32. 

•  Classifications  and  Numeric 
Standards  for  Upper  Colorado  River 
Basin  and  North  Platte  River  (Planning 
Region  12).  Regulation  No.  33. 

•  Classifications  and  Numeric 
Standards  for  San  Juan  River  and 
Dolores  River  Basins.  Regulation  No.  34. 

•  Classifications  and  Numeric 
Standards  for  Gurmison  and  Lower 
Dolores  River  Basins.  Regulation  No.  35. 

•  Classifications  and  Nimieric 
Standards  for  Rio  Grande  River  Basin. 
Regulation  No.  36. 

•  Classifications  and  Numeric 
Standards  for  Lower  Colorado  River 
Basin.  Regulation  No.  37. 

•  Classifications  and  Numeric 
Standards  for  South  Platte  River  Basin; 
Laramie  River  Basin;  Republican  River 
Basin;  Smoky  Hill  River  Basin  (the 
South  Platte  Basin).  Regulation  No.  38. 

Adopted  by  the  State:  July  11,  1994. 

Effective  Date:  August  30, 1994. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Rio  Grande  River 
Basin  water  quality  standards  were 
adopted  for  segments  8,  9,  and  11  of  the 
Closed  Basin  (Kerber  Creek  and  its 
tributaries). 

Adopted  by  the  State:  October  11, 
1994. 

Effective  Date:  November  30,  1994. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Upper  Colorado  and 
North  Platte  River  Basin  water  quality 
standards  were  adopted  to  extend  the 
temporary  modification  for  ammonia 
applicable  to  segment  6c  of  the  Upper 
Colorado  River  Basin  (unnamed 
tributary  to  Willow  Creek). 

Adopted  by  the  State:  January  10, 
1995. 

Effective  Date:  March  2, 1995. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Basic  Standards  and 
Methodologies  for  Surface  Waters  were 
adopted  to  clarify  the  antidegradation 
rule  and  to  update  the  human  health- 
based  numeric  standards  for  organics. 
The  chronic  and  "chronic  trout"  table 
value  standards  for  silver  to  protect 
aquatic  life  were  si^^pended  for  three 
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years  pending  completion  of  studies. 
Nimieric  standards  for  trihalomethanes 
were  also  adopted. 

Adopted  by  the  State:  February  13, 
1995. 

Effective  Date:  March  30.  1996. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  South  Platte  River 
Basin  water  quality  standards  were 
adopted,  including  dissolved  oxygen 
numeric  standards  to  protect  aquatic  life 
applicable  to  Segment  15  of  the  Upper 
South  Platte  River  Basin. 

Adopted  by  the  State:  February  13, 
1995. 

Effective  Date:  March  30, 1996. 

EPA  Action:  Approval  on  May  5. 
1998. 

Revisions  to  the  Gunnison  and  Lower 
Dolores  River  Basin  water  quality 
standards  were  adopted  to  extend 
temporary  modifications  for  cadmium 
and  zinc  applicable  to  segments  12  and 
13  of  the  Upper  Gunnison  River  Basin. 

Adopted  by  the  State:  July  10. 1995. 

Effective  Date:  August  30, 1995. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  water  quality 
standards  for  South  Platte,  Lower 
Colorado,  Rio  Grande,  Gunnison  and 
Lower  Dolores,  San  Juan  and  Dolores, 
Upper  Colorado  and  North  Platte,  and 
Arkansas  River  Basins  were  adopted  to 
suspend  for  three  years  any  numeric 
standards  for  silver  that  were  based  on 
the  chronic  and  "chronic  trout"  table 
value  standards. 

Adopted  by  the  State:  December  1 1 . 
1995. 

Effective  Date:  January  30.  1996. 

EPA  Action:  Approval  on  May  5, 
1998.     ■ 

Revisions  to  the  South  Platte  Basin 
water  quality  standards  were  adopted  to 
extend  the  temporary  modifications  for 
cadmium,  manganese,  zinc,  and  radium 
applicable  to  segment  5  of  the  Clear 
Creek  Basin. 

Adopted  by  the  State:  December  11, 
1995. 

Effective  Date:  January  30, 1996. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Guimison  and  Lower 
Dolores  River  Basin  water  quality 
standards  were  adopted  to  extend 
temporary  modifications  for  cadmium 
and  zinc  applicable  to  segment  12  and 
13  of  Upper  Gunnison  River  Basin. 

Adopted  by  the  State:  December  11, 
1995. 

Effective  Date:  January  30,  1996. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Upper  Colorado  and 
North  Platte  River  Basin.  Revisions  were 
adopted  to  reaffirm  the  acute  and 


chronic  numeric  standard  for  ammonia 
and  extend  the  temporary  modification 
for  im-ionized  ammonia  for  segment  6c 
of  the  Upper  Colorado  River  Basin. 

Adopted  by  the  State:  December  9, 
1996. 

Effective  Date:  January  30.  1997. 

EPA  Action:  Approval  on  May  5. 
1998. 

Revisions  to  the  Upper X)olorado  and 
North  Platte  River  Basin  water  quality 
standards  were  adopted  to  make  minor 
changes  and  correct  typographical 
errors. 

Adopted  by  the  State:  April  14.  1997. 

Effective  Date:  May  30, 1997. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  South  Platte  River 
Basin  water  quality  standards  were 
adopted,  including  the  dissolved  oxygen 
numeric  standards  applicable  to 
segment  15  of  the  Upper  South  Platte 
basin. 

Adopted  by  the  State:  May  12. 1997. 

Effective  Date:  June  30, 1997. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  South  Platte  River 
Basin  water  quality  standards  were 
adopted  to  make  minor  changes  to 
temporary  modifications,  ambient-based 
standards,  dissolved  metal  standards, 
and  recreation  uses  and  to  correct 
typographical  errors  for  eight  segments. 

Adopted  by  the  State:  May  12, 1997. 

Effective  Date:  June  30,  1997. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Rio  Grande  River 
Basin  water  quality  standards  were 
adopted  for  segments  9a  and  9b  of  the 
Closed  Basin  (Kerber  Creek),  including 
revised  numeric  standards  for  cadmium 
and  selenium  and  temporary 
modifications  for  cadmium,  copper, 
manganese,  zinc. 

Adopted  by  the  State:  September  8, 
1997. 

Effective  Date:  October  30,  1997. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Arkansas  River  Basin 
water  quality  standards  were  adopted  to 
extend  temporary  modifications  for 
manganese,  iron,  pH,  aluminum, 
cyanide,  and  zinc  applicable  to  Cripple 
Creek  and  Arequa  Gulch. 

Adopted  by  the  State:  November  3, 
1997. 

Effective  Date:  December  30, 1997. 

EPA  Action:  Approval  on  May  5, 
1998. 

Revisions  to  the  Upper  Colorado  and 
North  Platte  River  Basin  water  quality 
standards  were  adopted  to  establish 
temporary  modifications  for  iron  and 
manganese  on  the  Williams  Fork  River. 

Adopted  by  the  State:  March  10,  1998. 


Effective  Date:  April  30.  1998. 

tPA  Action:  Approval  on  May  5. 
1998. 

Revisions  to  the  Arkansas  River  Basin 
water  quality  standards  were  adopted  to 
add  a  new  segment  7  to  the  Fountain 
Creek  Basin  to  include  Willow  Springs 
Pond  #  1  and  Willow  Springs  Pond  #  2. 
Segment  7  was  assigned  warmwater 
Class  2  aquatic  life,  recreation  Class  2 
and  agriculture  designated  uses  and 
accompanying  table  value  standards. 
The  Commission  also  assigned  human 
health  standards  based  on  water  and 
fish  ingestion  and  adopted  a  temporary 
modification  for  tetrachloroethylene. 

Adopted  by  the  State:  Februaiy  13, 
1995  and  December  8, 1997. 

Effective  Date:  March  30,  1995  and 
January  30,  1998,  respectively. 

EPA  Action:  Approval  on  March  6, 
1995  and  December  29, 1997, 
respectively. 

Revisions  were  made  to  the 
classifications  and  numeric  standards  of 
segments  located  in  the  Upper  Animas 
River  Basin  (San  Juan  and  Dolores  River 
Basin). 

Adopted  by  the  State:  September  14. 
1998. 

Effective  Date:  October  30.  1998. 

EPA  Action:  Approval  on  March  29, 
1999. 

Revisions  were  made  to  the 
classifications  and  numeric  standards 
for  segments  of  the  Alamosa  River  and 
tributaries  (Rio  Grande  River  Basin). 

Adopted  by  the  State:  December  6, 
1993. 

Effective  Date:  ]aBuaTV  31. 1994. 

EPA  Action:  Approval  on  July  14. 
1999. 

Revisions  to  the  Basic  Standards  and 
Methodologies  for  Surface  Waters 
provided  a  statewide  numeric  standard 
for  diisopropylmethylphospbonate  for 
the  protection  of  the  water  supply 
designated  use. 

Adopted  by  the  State:  May  13,  1996. 

Effective  Date:  June  30,  1996. 

EPA  Action:  Approval  on  July  14. 
1999. 

Revisions  were  made  to  the 
classifications  and  numeric  standards 
for  the  South  Platte  River  Basin  to 
extend  the  temporary  modifications  for 
segment  5  of  Big  Dry  Creek. 

Adopted  by  the  State:  April  13, 1998. 

Effective  Date:  May  30,  1998. 

EPA  Action:  Approval  on  July  14, 
1999. 

Revisions  to  the  classifications  and 
numeric  standards  for  the  Gunnison  and 
Lower  Dolores  River  basins  corrected  an 
error  in  the  listing  of  table  value 
standards  and  deleted  the  effective  date 
for  the  chronic  silver  table  value 
standard. 

Adopted  by  the  State:  December  14, 
1998. 
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Effective  Date:  January  30, 1999. 

EPA  Action:  Approval  on  July  14, 
1999. 

Revisions  were  made  to  the 
classifications  and  numeric  standards 
for  the  Gunnison  and  Lower  Dolores 
River  basins  to  extend  the  temporary 
modifications  for  various  segments. 

Adopted  by  the  State:  January  11, 
1999. 

Effective  Date:  March  2, 1999. 

EPA  Action:  Approval  on  July  14, 
1999. 

Revisions  to  the  Basic  Standards  and 
Methodologies  for  Surface  Waters 
corrected  errors  in  the  regulation. 

Adopted  by  the  State:  February  8, 

1994  (Rio  Grande  Basin)  and  April  10, 

1995  (San  Juan  and  Dolores  River 
Basins). 

Effective  Date:  March  30,  1994  and 
May  30, 1995,  respectively. 

EPA  Action:  Approval  for  all  basins 
on  April  25,  2000. 

Revisions  were  made  to  the 
classifications  and  standards  applicable 
to  the  Rio  Grande  and  San  Juan  and 
Dolores  River  basins.  These  revisions 
included:  Water  supply  designated  uses, 
nimieric  standards  for  the  protection  of 
water  supply  designated  uses,  numeric 
standards  for  the  protection  of  fish 
consumption  uses,  recreation 
designated  uses,  and  niuneric  standards 
for  the  protection  of  recreation 
designated  uses.  EPA  also  approved 
revisions  to:  agriculture  designated  uses, 
numeric  standards  for  the  protection  of 
agriculture  designated  uses,  aquatic  life 
designated  uses,  numeric  standards  for 
the  protection  of  aquatic  life  uses,  and 
other  revisions,  including  the  adoption 
of  temporary  modifications  and  Use 
Protected  classifications,  and  revisions 
that  resulted  in  the  re-segmentation,  re- 
naming and  consolidation  of  segments. 

Adopted  by  the  State:  October  11, 
1995  and  October  14, 1998  (Arkansas 
River  Basin). 

Effective  Date:  November  30, 1995 
and  November  30,  1998,  respectively. 

EPA  Action:  Approval  on  May  5, 
2000. 

Revisions  were  made  to:  Water  supply 
designated  uses,  numeric  criteria  for  the 
protection  of  water  supply  designated 
uses,  numeric  criteria  for  the  protection 
of  fish  consumption  uses,  recreation 
designated  uses,  and  numeric  criteria 
for  the  protection  of  recreation  uses. 
EPA  also  approved  revisions  to: 
Numeric  criteria  for  the  protection  of 
agricultural  uses  and  aquatic  life, 
aquatic  life  designated  uses,  and  other 
revisions,  including  the  adoption  of 
temporary  modifications.  Outstanding 
Waters  classifications,  and  Use 
Protected  classifications,  and  revisions 


that  resulted  in  the  re-segmentation,  re- 
naming and  consolidation  of  segments. 

Adopted  by  the  State:  July  14.  1997 
(Guimison  and  Lower  Dolores  Basin 
Revisions)  and  October  12,  1999  (Upper 
Colorado  and  North  Platte  Basin 
Revisions). 

Effective  Date:  August  30,  1997  and 
November  30, 1999,  respectively. 

EPA  Action:  Approval  on  May  5, 
2000. 

Revisions  were  made  to:  Water  supply 
designated  uses,  numeric  criteria  for  the 
protection  of  water  supply  designated 
uses,  numeric  criteria  for  the  protection 
of  fish  consumption  uses,  recreation 
designated  uses,  and  numeric  criteria 
for  the  protection  of  recreation  uses. 
EPA  also  approved  revisions  to: 
Agriculture  designated  uses,  numeric 
criteria  for  the  protection  of  agriculture 
and  aquatic  life  uses,  aquatic  life 
designated  uses,  and  other  revisions, 
including  the  adoption  of  temporary 
modifications,  Outstanding  Waters  and 
Use  Protected  classifications  for 
individual  segments,  and  revisions  that 
resiUted  in  the  re-segmentation,  re- 
naming and  consolidation  of  segments. 

Montana 

Water  quality  standards  for  the  State 
of  Montana  are  contained  in  the  State's 
Water  Quafity  Act  and  the  following 
regulations:  Surface  Water  Quality 
Standards — Sub-chapter  6,  including 
the  numerical  aquatic  life  criteria  in 
WQB-7  (adopted  and  incorporated  by 
reference  in  ihe  water  quality  standards 
regulation);  Mixing  Zones  in  Surface 
and  Ground  Water — Sub-chapter  5;  and 
Nondegradation  of  Water  Quality — Sub- 
chapter 7. 

Adopted  by  the  State:  December  1995. 

Effective  Date:  February  12, 1996. 

EPA  Action:  Approval  on  January  26, 
1999. 

Amendments  were  made  to  the 
surface  water  quality  standards,  Sub- 
chapter 6.  The  principal  element 
addressed  in  this  amendment  was  the 
development  and  adoption  of 
Department  Circular  WQB-7.  This 
dociunent  establishes  the  nimierical 
criteria  for  toxic,  carcinogenic  and 
harmful  parameters  in  water  and  lists 
criteria  for  the  protection  of  human 
health  and  aquatic  life. 

Adopted  by  the  State:  December  1995. 

Effective  Date:  February  12, 1996. 

EPA  Action:  Approval  on  January  26, 
1999. 

This  amendment  to  Sub-chapter  5 
addressed  adoption  of  a  revised  mixing 
zone  provision,  including  a  detailed 
implementation  procedure. 

Adopted  by  the  State:  August  11, 
1997. 

Effective  Date:  November  18, 1997. 


EPA  Action:  Approval  on  January  26, 
1999. 

This  amendment  to  Sub-chapter  7 
addressed  adoption  of  a  revised 
nondegradation  (antidegradation)  and  a 
detailed  implementation  procedure. 

In  addition,  EPA's  January  26,  1999 
action  approved  the  following  elements 
of  Montana's  Water  Quality  Statute:  (1) 
Definitions  of:  high-quality  waters, 
outstanding  resource  waters,  and  state 
waters;  and  (2)  provisions  for:  Future 
establishment  of  a  new  aquatic  life 
classification  for  waters  not  supporting 
fish;  future  consideration  of  the 
economics  of  waste  treatment  and 
prevention  in  formulating  and  adopting 
standards;  establishment  of  risk  levels  of 
10-^  for  arsenic,  with  a  maximum  no 
greater  than  EPA's  maximum 
contaminant  level  for  drinking  water, 
and  establishment  of  a  risk  level  of  10-' 
for  other  carcinogens;  development  of 
site-specific  water  quality  standards, 
based  on  federal  regulations,  guidelines 
or  criteria,  upon  application  by  a  permit 
applicant,  permittee  or  person 
potentially  liable  under  any  state  or 
federal  environmental  remediation 
statute;  adoption  of  temporary  standards 
and  conditions  for  granting  temporary 
standards;  a  statement  of  basis  for 
Outstanding  Resoim:e  Waters  and 
guidance  for  establishing  rules  for 
designating  Outstanding  Resource 
Waters;  and  (3)  provisions  for  defining 
the  following  classes  of  activities  as 
non-significant  for  nondegradation 
purposes:  Existing  activities  that  are 
nonpoint  sources  of  pollution  as  of 
April  29,  1993  and  activities  that  are 
nonpoint  sources  of  pollution  initiated 
after  April  29, 1993;  acceptable  uses  of 
agricultural  chemicals;  acceptable 
changes  in  existing  water  quality 
resulting  from  an  emergency  or  remedial 
activity;  acceptable  land  application  of 
animal  waste,  domestic  septage,  or 
waste  from  public  sewage  treatment 
systems  containing  nutrients;  acceptable 
incidental  leakage  of  water  from  a 
public  water  supply  system;  acceptable 
short-term  changes  in  existing  water 
quality  resulting  from  ordinary  and 
everyday  activities  of  humans  or 
domesticated  animals;  allowable 
hazardous  waste  management  facilities, 
solid  waste  management  systems,  motor 
vehicle  wrecking  facilities,  and  county 
motor  vehicle  graveyards;  allowable 
maintenance,  repair,  or  replacement  of 
dams,  diversions,  weirs,  or  other 
constructed  works  that  are  related  to 
existing  water  rights  and  that  are  within 
wilderness  areas;  and  a  description  of 
any  other  activity  that  is  non-significant 
because  of  its  low  potential  for  harm  to 
human  health  or  to  the  environment. 
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Adopted  by  the  State:  1999  Session  of 
the  State  Legislature. 

Effective  Date:  May  10, 1999. 

EPA  Action:  Approval  on  August  12, 
1999. 

Amendments  were  adopted  to  address 
EPA  disapproval  actions  dated 
December  24,  1998  and  January  26, 
1999,  including:  Classes  of  activities 
that  are  coasidered  non-significant  for 
nondegradation  review  purposes;  a  new 
definition  for  degradation;  Outstanding 
Resource  Water  classification  rules, 
criteria,  limitations  and  procedures; 
limits  on  short-term  authorizations  to 
emergency  remediation  activities  and 
application  of  EPA-registered  pesticides 
when  those  pesticides  are  used  to 
control  nuisance  aquatic  organisms  or  to 
eliminate  undesirable  and  normative 
aquatic  species;  short-term  water  quality 
standards  for  turbidity;  a  provision 
describing  when  a  discharge  to  surface 
water  of  ground  water  that  is  not  altered 
from  its  ambient  quality  constitutes 
degradation  and  requires  an  NPDES 
permit. 

South  Dakota 

Water  quality  standards  for  the  State 
of  South  Dakota  are  contained  in  the 
State's  Water  Quality  Standards 
Regulation,  Chapters  74:51:01,  74:51:02, 
and  74:51:03. 

Adopted  by  the  State:  April  29,  1997. 

Effective  Date:  November  12,  1997. 

EPA  Action:  Approval  on  August  25, 
1998. 

These  amendments  were  adopted 
during  South  Dakota's  triennial  review 
of  its  water  quality  standards.  The 
principal  elements  addressed  in  these 
amendments  include:  Updated 
numerical  water  quality  standards  for 
toxic  pollutants  for  the  protection  of 
human  health  and  aquatic  life;  language 
clarifying  the  provisions  governing  the 
in-zone  quality  for  mixing  zones; 
clarification  that  the  low  flow  cutoff  for 
low-quality  fishery  waters  did  not  apply 
to  the  numerical  standards  for  toxicants 
in  Appendix  B;  repeal  of  the  exemption 
of  stream  segments  from  fish  life 
propagation  categories;  additional 
language  clarifying  application  of  the 
antidegradation  provisions  to 
outstanding  state  waters,  including  a 
process  for  nominating  waters  for  this 
designation;  repeal  of  variations  in 
parameters  found  in  samples;  and 
upgraded  classifications  for  a  number  of 
l^es  and  streams. 

Adopted  bv  the  State:  December  3, 
1998. 

Effective  Date:  January  27, 1999. 

EPA  Action:  March  29,  2000. 

These  amendments  were  adopted  by 
South  Dakota  to  address  elements  of  its 
water  quality  standards  that  were 


disapproved  by  EPA  on  August  25, 
1998.  The  principal  elements  addressed 
in  these  amendments  include:  The 
definition  of  the  wildlife  propagation 
and  stock  watering  beneficial  use; 
clarification  that  both  existing  and 
designated  uses  are  to  be  protected; 
completion  requirements  for  a  beneficial 
use  analysis  prior  to  renewing  an 
existing  permit  or  issuing  a  new  permit 
to  discharge  to  Class  9  waters; 
application  of  criteria  to  protect  existing 
and  attainable  uses  and  application  of 
numerical  criteria  to  Class  9  waters 
where  the  discharge  or  presence  of 
pollutants  could  reasonably  be  expected 
to  interfere  with  existing  and  attainable 
uses  of  Class  9  waters;  provisions 
governing  the  in-zone  quality  for  mixing 
zones,  including  development  of  the 
Department's  Mixing  Zone  and  Dilution 
Implementation  Procedures,  August 
2 99d;  antidegradation  provisions, 
including  development  of  the 
Department's  Antidegradation 
Implementation  Procedures,  October 
1998;  clarification  that  toxic  pollutants 
can  include  the  priority  pollutants  and 
any  other  toxic  pollutants  or  substances 
determined  by  the  Secretary  to  be  of 
concern;  upgraded  the  uses  for  a 
number  of  lakes  and  streams;  and 
changed  the  uses  for  four  lakes  bom 
"cold  water  marginal"  to  "warm  water 
permanent"  based  on  an  analysis 
showing  that  the  natural  conditions  and 
a  change  in  the  Department  of  Game 
Fish  and  Parks'  fishery  management 
policy  preclude  attainment  of  a  cold 
water  fishery. 

Utah 

Water  quality  standards  for  the  State 
of  Utah  are  adopted  by  the  Water 
Quality  Board  (Board)  and  are  contained 
in:  Standards  of  Quality  for  Waters  of 
the  State.  R317-2,  Utah  Administrative 
Code. 

Adopted  by  the  State:  February  16, 
1994;  December  19.  1997;  and  March  17, 
2000. 

Effective  Date:  February  16, 1994; 
December  19,  1997;  and  March  17,  2000, 
respectively. 

EPA  Action:  Approval  on  May  30, 
2000  (Partial  EPA  Action  taken  on 
November  29, 1995). 

Revisions  were  made  to:  Domestic  ' 
water  supply  designated  uses;  nimieric 
criteria  for  the  protection  of  human 
health;  recreation  designated  uses;  and 
numeric  criteria  for  the  protection  of 
recreation  uses;  antidegradation  (317-2- 
3),  including  the  creation  of  high  quality 
waters — category  2  and  high  quality 
waters — category  3;  mixing  zones  (317- 
2-5),  including  the  size  restrictions  for 
mixing  zones  and  the  list  of  factors  to 
be  considered  when  making  mixing 


zone  decisions;  use  designations  (317- 
2-6),  including  the  removal  of  Class  6 
and  the  creation  of  Class  5  and  Class  3E; 
high  quality  waters  (317-2-12), 
including  the  addition  of  Deer  Creek  to 
the  list  of  high  quality  waters — categor>' 
2  and  the  addition  of  the  Provo  River  to 
the  list  of  high  quality  waters — category 
3;  classification  of  waters  of  the  State 
(317-2-13),  including  the  adoption  of 
more  stringent  use  designations  for  a 
number  of  segments;  and  numeric 
criteria  (317-2-14),  including  the 
revised  total  residual  chlorine  criteria 
for  all  Class  3C  waters  and  a  portion  of 
Mill  Race. 

Fort  Peck  Assiniboine  and  Sioux  Tribes 

Water  quality  standards  are  adopted 
by  the  Executive  Board  of  the  Fort  Peck 
Tribes  and  are  contained  in:  Fort  Peck 
Assiniboine  and  Sioux  Tribes  Water 
Quality  Standards. 

Adopted  by  the  Tribes:  December  22, 
1997. 

EPA  Action:  Approval  on  April  25. 
2000. 

The  Tribes  adopted  public  water 
supply  use  designations,  numeric  water 
quality  criteria  for  the  protection  of 
public  water  supply  and  fish 
consumption  uses,  recreation  use 
designations,  and  numeric  criteria  for 
the  protection  of  recreation  uses.  EPA 
also  approved  the  following  sections/ 
appendices  of  the  standards:  Purpose 
and  Authority  (Section  1);  Triennial 
Review  (Section  2);  Definitions  (Section 
3);  Antidegradation  Policy  (Section  4); 
Narrative  Water  Quality  Criteria 
(Section  5);  Narrative  Biological  Criteria 
(Section  6);  Water  Quality  Standards  for 
Wetlands  (Section  7);  Designated  uses 
(Section  8);  Nimieric  criteria  (Section  9); 
Mixing  Zone  and  Dilution  Policy 
(Section  10);  Standards  Implementation 
(Section  11);  Analytical  Methods 
(Section  12);  Stream  Beneficial  Uses  for 
the  Fort  Peck  Indian  Reservation 
(Appendix  A);  Fort  Peck  Numeric  Water 
Quality  Standards  (Appendix  B); 
Physical  and  Biological  Criteria  Table 
for  the  Fort  Peck  Indian  Reservation 
(Appendix  C);  and  Agricultural  Uses 
Water  Quality  Standards  (Appendix  D). 

Wyoming 

Water  quality  standards  for  the  State 
of  Wyoming  are  contained  in:  Quality 
Standards  for  Wyoming  Surface  Waters. 
Water  Quality  Rules  and  Regulations, 
Chapter  1. 

Adopted  by  the  State:  August  24. 1998 
and  March  7,  2000. 

Effective  Date:  October  15,  1998  and 
March  9,  2000,  respectively. 

EPA  Action:  Approval  on  May  11. 
2000. 
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These  amendments  were  adopted  to: 
Provide  clarification  on  the  prohibition 
of  new  or  increased  point  somt:e 
discharges  to  Class  1  waters,  Wyoming's 
highest  quality  waters;  create  a  new 
section  for  site-specific  criteria;  and 
revise  certain  numerical  criteria. 

EPA  Region  9 
Arizona 

Water  quality  standards  for  the  State 
of  Arizona  are  contained  in:  Arizona 
Administrative  Code  Title  18,  Chapter 
11,  Article  1. 

Adopted  by  the  State:  March  22, 1996. 

EPA  Action:  Approval  on  December 
31, 1998. 

The  State  revised  portions  of  its  water 
quality  standards  addressing  the 
application  of  the  standards  to  waste 
treatment  systems,  the  Net  Ecological 
Benefit  rule  and  its  implementation, 
antidegradation,  narrative  water  quality 
criteria  for  bottom  deposits  and  oil  and 
grease,  numeric  standards  and  criteria 
for  other  pollutants,  natural  background, 
variances,  and  use  designations. 

California 

The  water  quality  standards  for 
California  are  contained  in  separate 
Regional  Board  Water  Quality  Control 
Plans,  as  described  below. 

Effective  Date:  July  23, 1997. 

EPA  Action:  Approval  on  October  9i 
1998. 

The  Water  Quality  Control  Plan  for 
Ocean  Waters  of  California  (Ocean  Plan) 
was  amended  by  the  State  through 
revision  of  the  Ocean  Plan  list  of  critical 
life  stage  protocols  used  in  testing  the 
toxicity  of  waste  discharge,  and  minor 
changes  in  terminology  to  make  the 
Ocean  Plan  easier  to  understand  and 
implement. 

Adopted  by  the  State:  September  27, 
1993. 

Effective  Date:  August  18, 1994. 

EPA  Action:  Approval  on  May  2, 
2000. 

Revisions  to  the  Water  Quality 
Control  Plan  for  the  North  Coast  Region 
(Board  1)  related  to  water  quality 
standards  included  changes  to 
antidegradation,  beneficial  uses,  water 
quality  criteria  and  implementation  of 
those  standards  in  surface  waters. 

Adopted  by  the  State:  July  20, 1995 
and  February  19, 1998. 

Effective  Date:  November  13,  1995. 

EPA  Action:  Approval  on  May  29, 
2000. 

Resolution  numbers  97-076  and  98- 
014,  containing  revisions  to  the  Water 
Quality  Control  Plan  for  the  San 
Francisco  Bay  Basin  (Regional  Board  2), 
addressed  antidegradation,  beneficial 
uses,  water  quality  criteria  and 


implementation  of  those*  standards  in 
surface  waters. 

Adopted  by  the  State:  May  19, 1994; 
November  17, 1994;  and  August  17, 
1995. 

Effective  Date:  March  3.  1995. 

EPA  Action:  Approval  on  May  30, 
2000. 

State  Board  Resolutions  94-44,  94- 
115,  and  95-53  amended  the  Water 
Quality  Control  Plan  for  the  Central 
Coast  Region  (Board  3]  by  addressing 
antidegradation,  beneficial  uses,  water 
quality  criteria,  and  implementation  of 
those  standards  in  surface  waters. 

Adopted  by  the  State:  March  27, 1989; 
October  22, 1990;  June  13, 1994;  and 
January  27, 1997. 

Effective  Date:  February  23, 1995. 

EPA  Action:  Approval  on  May  26, 
2000. 

Portions  of  the  1989,  1990,  1994,  and 
1997  Water  Quality  Control  Plans  for 
the  Los  Angeles  Region  (Board  4)  were 
revised  to  address  antidegradation, 
beneficial  uses,  water  quality  objectives, 
specific  criteria  for  site-specific 
determination  of  effluent  limits,  and  the 
strategic  planning  and  implementation 
of  water  quality  standards  for  surface 
waters. 

Adopted  by  the  State:  May  3, 1996. 

Elective  Date;  January  10, 1997. 

EPA  Action:  Approval  on  May  24, 
2000. 

State  Board  Resolution  96-078,  the 
"Grassland  Amendments"  to  the  Water 
Quality  Control  Plan  for  the  Sacramento 
River  and  San  Joaquin  River  Basins 
(Regional  Board  5),  addressed 
antidegradation,  beneficial  uses,  water 
quality  criteria,  and  implementation  of 
water  quality  standards  for  surface 
waters. 

Adopted  by  the  State:  March  22,  1990. 

Effective  Date:  September  25,  1995. 

EPA  Action:  Approval  on  May  26, 
2000. 

State  Board  Resolution  90-28 
reformatted  and  updated  the  Water 
Quality  Control  Plan  for  the  Sacramento 
River  and  San  Joaquin  River  Basins 
(Regional  Board  5)  for  the  first  time 
since  its  original  adoption  in  1975. 

Adopted  by  the  State:  February  15, 
1990. 

Effective  Date:  September  25,  1995. 

EPA  Action:  Approval  on  May  26, 
2000.  , 

State  Board  Resolution  90-20, 
regarding  the  Water  Quality  Control 
Plan  for  the  Sacramento  River  and  San 
Joaquin  River  Basins  (Regional  Board  5), 
revised  the  pesticide  objectives  for 
inland  surface  waters  covered  by  the 
Plan  and  new  provisions  regarding  their 
implementation. 

Adopted  by  the  State:  February  16, 
1995. 


Effective  Date:  May  9,  1995. 

EPA  Action:  May  26,  2000. 

State  Board  Resolution  95-12, 
regarding  the  Water  Quality  Control 
Plan  for  the  Sacramento  River  and  San 
Joaquin  River  Basins  (Regional  Board  5), 
updated  and  reformatted  the  standards, 
and  revised  the  beneficial  uses,  water 
quality  objectives,  and  implementation 
programs. 

Adopted  by  the  State:  July  20,  1995. 

Effective  Date:  September  25, 1995. 

EPA  Action:  Approval  on  May  26, 
2000. 

The  Water  Quality  Control  Plan  for 
the  Sacramento  River  and  San  Joaquin 
River  Basins  (Regional  Board  5]  was 
revised  to  include  compliance 
schedules  in  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  imder  certain  conditions. 

Adopted  by  the  State:  November  15, 
1995. 

Effective  Date:  February  27,  1996. 

EPA  y4 cfi'on;  Approval  on  May  29, 
2000. 

State  Board  Resolution  95-86  revised 
the  Water  Quality  Control  Plan  for  the 
Tulare  Lake  Basin  (Regional  Board  5) — 
Second  Edition  (1995),  addressing 
antidegradation,  beneficial  uses,  water 
quality  criteria,  and  implementation  of 
those  standards  in  surface  waters. 

Adopted  by  the  State:  October  1994. 

Effective  Date:  March  31,  1995. 

EPA  Action:  Approval  on  May  29, 
2000. 

The  Water  Quality  Control  Plan  for 
the  Lahonton  Region  (Board  6),  which 
was  revised  in  September  1993,  was 
amended  again  in  October  1994  by  State 
Board  Resolution  95-3.  The  October 
1994  Basin  Plan  sets  forth  the  most 
recent  water  quality  standards  for 
surface  and  ground  waters  of  the 
Region,  which  include  both  designated 
beneficial  uses  and  the  narrative  and/or 
numerical  objectives  which  must  be 
maintained  to  protect  those  uses. 

Adopted  bv  the  State:  February  17, 
1994. 

Effective  Date:  August  3,  1994. 

EPA  Action:  Approval  on  May  29, 
2000. 

State  Board  Resolution  94-18  revised 
the  Water  Quality  Control  Plan  for  the 
Colorado  River  Basin  (Regional  Board  7) 
by  addressing  the  antidegradation 
policy,  beneficial  use  designations, 
water  quality  criteria,  and  procedures 
for  implementing  siuface  water  quality 
standards. 

Adopted  by  the  State:  April  17,  1997. 

EPA  Action:  Approval  on  December 
27, 1999. 

California  adopted  the  "1996  Review- 
Water  Quality  Standards  for  Salinity- 
Colorado  River  System  Final  Report" 
(June  1996)  and  "Supplemental  Report" 
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(October  1996),  and  a  plan  to  implement 
the  salinity  standards. 

Adopted  by  the  State:  July  21, 1994 
and  July  17,  1997. 

Effective  Date:  January  24,  1995. 

EPa  Action:  Approval  on  May  30, 
2000. 

State  Board  Resolution  94-60  revised 
portions  of  the  Water  Quality  Control 
Plan  for  the  Santa  Ana  River  Basin 
(Regional  Board  8),  addressing 
antidegradation,  beneficial  uses,  water 
quality  criteria,  and  implementation  of 
water  quality  standards  for  surface 
waters. 

Adopted  by  the  State:  September  8, 
1994. 

Effective  Date:  September  8, 1994. 

EPA  Action:  Approval  on  May  29, 
2000. 

State  Board  Resolution  94-116,  the 
Water  Quality  Control  Plan  for  the  San 
Diego  Basin  (Region  Board  9),  combined 
all  the  separate  amendments  made  to 
the  San  Diego  Basin  Plan  between 
November  1987  and  October  1994. 

Nevada 

Water  quality  standards  for  the  State 
of  Nevada  are  contained  in:  Nevada 
Administrative  Code  (NAC),  Water 
Pollution  Control  Provisions. 

Adopted  by  the  State:  October  22, 
1996. 

Effective  Date:  August  17, 1998. 

tPA  Action:  Approval  on  November 
20. 1998. 

NAC  445A.1915  made  revisions  to 
water  quality  standards  for  Lake  Tahoe 
and  selected  tributaries. 

Adopted  by  the  State:  June  17, 1998 
and  September  9, 1999. 

Effective  Date:  August  17,  1998  and 
February  16,  2000,  respectively. 

EPA  Action:  Approval  on  May  2, 
2000. 

NAC  445A,  445A.121,  445A.194- 
445A.201  and  445A.213  revised  the 
water  quality  standards  for  Las  Vegas 
Wash  and  Lake  Mead  and  clarified 
definitions  in  the  State  water  pollution 
control  regulations. 

Adopted  by  the  State:  March  25.  1998. 

Effective  Date:  August  17,  1998  (and 
an  amendment  on  February  16,  2000). 

EPA  Action:  Approval  on  March  28, 
2000. 

NAC  445A.194-197  and  amendment 
445A.143  added  the  "1996  Review- 
Water  Quality  Standards  for  Salinity — 
Colorado  River  System  Final  Report" 
(June  1996)  and  "Supplemental  Report" 
(October  1996)  to  Nevada's  water 
quality  standards,  as  well  as  a  plan  to 
implement  the  salinity  standards. 

EPA  Region  10 

Alaska 

Water  quality  standards  for  the  State 
of  Alaska  are  contained  in:  Alaska 


Administrative  Code  (AAC),  Chapter  70 
(identified  in  18  AAC  70). 

Adopted  by  State:  January  30, 1998. 

Effective  Date:  March  1,  1998. 

EPA  Action:  Approval  on  April  6. 
1998. 

Alaska  adopted  site-specific  criteria 
(SSC)  for  total  dissolved  solids  for  the 
aquaculture  and  aquatic  life  lise 
categories  for  Gold  Creek,  north  of 
Juneau  Alaska.  The  site  included  Gold 
Creek  from  the  Gold  Creek  drainage 
tunnel  to  Gastineau  Channel. 

Adopted  by  State:  November  7. 1997. 

Effective  Date:  December  12,  1997. 

EPA  Action:  Approval  on  April  6, 
1998. 

Alaska  adopted  site-specific  criteria 
(SSC)  for  total  dissolved  solids  for  the 
water  supply  (drinking  water  and 
aquaculture)  and  aquatic  life  use 
categories  for  Sherman  and  Camp 
Creeks  in  Juneau,  Alaska.  The  site 
includes:  Camp  Creek  below  the 
discharge  from  the  Kensington  Mine  dry 
tailings  facility  to  tide  water 
(approximately  1,000  ft)  and  Sherman 
Creek  below  the  discharge  of 
Kensington  Mine  adit  drainage  to  tide 
water  (approximately  1.5  miles). 

Adopted  by  State:  July  22, 1998. 

Effective  Date:  July  22,  1998. 

EPA  Action:  Approval  on  Jvdy  29, 
1998. 

Alaska  adopted  a  site-specific 
criterion  (SSC)  for  the  aquatic  life  use 
for  zinc.  The  site  specific  area  includes 
the  mainstem  Red  Dog  and  Ikalukrok 
Creeks.  This  SSC  was  based  on  data  that 
are  representative  of  the  natural 
condition  of  these  drainages. 

Oregon 

Water  quality  standards  for  the  State 
of  Oregon  are  contained  in:  OAR  340- 
41. 

Adopted  by  State:  January  11, 1996. 

EPA  Action:  Approval  on  July  22. 
1999. 

EPA  approved  the  following  portions 
of  the  Oregon  Water  Quality  Standards: 
dissolved  oxygen,  temperature  (except 
for  the  criteria  for  the  lower  Willamette), 
pH,  and  bacteria.  These  standards  were 
developed  to  protect  different  life 
history  stages  of  salmonids,  including 
threatened  and  endangered  salmonid 
species. 

Tribal  Water  Quality  Standards 
Program  Authorizations 

Confederated  Tribes  of  the  Warm 
Springs  Indian  Reservation  of  Oregon 

EPA  Action:  Approval  on  May  25, 
1999 

The  Confederated  Tribes  of  the  Warm 
Springs  Indian  Reservation  submitted 
an  application  to  EPA  requesting  the 


authority  to  administer  the  Water 
Quality  Standards  program  (section 
303©  of  the  Clean  Water  Act)  and  the 
Water  Quality  Certification  program 
(section  401  of  the  Clean  Water  Act). 
This  application  was  submitted  to  EPA, 
in  accordance  with  Section  518  of  the 
Clean  Water  Act,  for  treatment  in  the 
same  manner  as  a  state. 

Federal  Water  Quality  Standards 
Rulemakings 

For  purposes  of  informing  the  public, 
EPA  is  listing  those  federal  water 
quality  standards  rulemakings  taken 
pursuant  to  section  303(c)(4)  of  the 
CWA  for  the  period  of  April  1 .  1998 
through  May  30,  2000.  For  the  full  text 
of  the  rules,  the  reader  is  referred  to  the 
Federal  Register  notices  cited. 

Alaska 

Date  of  Rule:  April  1, 1998. 

Reference:  62  FR  10140. 

In  1992,  EPA  promulgated  federal 
regulations  (The  National  Toxics  Rule) 
establishing  water  quality  criteria  for 
toxic  pollutants  for  several  states, 
including  Alaska  (40  CFR  131.36).  One 
of  the  toxic  pollutants  included  in  that 
rule  was  arsenic.  In  this  final  rule,  EPA 
withdrew  the  applicability  to  Alaska's 
waters  of  the  federal  human  health 
criteria  for  arsenic. 

District  of  Columbia,  Idaho,  Kansas, 
Rhode  Island.  Vermont 

Date  of  Rule:  April  12,  2000. 

Reference:  65  FR  19659. 

In  1992,  EPA  promulgated  Federal 
regulations  (the  Nationad  Toxics  Rule) 
establishing  water  quality  criteria  for 
toxic  pollutants  for  several  States, 
including  Rhode  Island,  Vermont,  the 
District  of  Columbia,  Kansas  and  Idaho. 
These  States  have  adopted,  and  EPA  has 
approved,  hiunan  health  and  aquatic  life 
water  quality  criteria  that  are  no  less 
stringent  than  the  Federal  Criteria. 
Therefore,  in  this  final  rule,  EPA 
amended  the  Federal  regulations  to 
withdraw  certain  himnan  health  and 
aquatic  life  criteria  applicable  to  these 
States. 

California 

Date  of  Rule:  May  18.  2000. 

Reference:  65  FR  31681. 

This  final  rule  promulgated:  Numeric 
aquatic  life  criteria  for  23  priority  toxic 
pollutants;  numeric  human  health 
criteria  for  57  priority  toxic  pollutants; 
and  a  compliance  schedule  provision 
which  authorizes  the  State  to  issue 
schedules  of  compliance  for  new  or 
revised  National  Pollutant  Discharge 
Elimination  System  permit  limits  based 
on  the  federal  criteria  when  certain 
conditions  are  met. 
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EPA  promulgated  this  rule  based  on 
the  Administrator's  determination  that 
numeric  criteria  are  necessary  in  the 
State  of  California  to  protect  human 
health  and  the  environment.  The  Clean 
Water  Act  requires  States  to  adopt 
numeric  water  quality  criteria  for 
priority  toxic  pollutants  for  which  EPA 
has  issued  criteria  guidance,  the 
presence  or  discharge  of  which  could 
reasonably  be  expected  to  interfere  with 
maintaining  designated  uses. 

EPA  promulgated  this  rule  to  fill  a  gap 
in  California  water  quality  standards 
that  was  created  in  1994  when  a  State 
court  overtiuTied  the  State's  water 
quality  control  plans  which  contained 
water  quality  criteria  for  priority  toxic 
pollutants.  'Thus,  the  State  of  California 
was  without  numeric  water  quality 
criteria  for  many  priority  toxic 
pollutants  as  required  by  the  Clean 
Water  Act,  necessitating  this  action  by 
EPA.  These  Federal  criteria  are  legally 
applicable  in  the  State  of  California  for 
inland  surface  waters,  enclosed  bays 
and  estuaries  for  all  purposes  and 
programs  under  the  Clean  Water  Act. 

Dated:  May  27,  2001. 
GeoCfrey  H.  Grubbs, 

Director.  Office  of  Science  and  Technology. 
[FR  Doc.  01-13943  Filed  6-1-01;  8:45  am] 

BUXMG  COOE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

May  23,  2001. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comiments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  5,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection{s),  contact  Judy 
Boley  at  202-41&-O214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0411. 

Title:  Procedures  for  Formal 
Complaints  Filed  Against  Common 
Carriers. 

Form  No. :  FCC  Form  485 . 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  federal 
government,  and  state,  local  or  tribal 
governments. 

Number  of  Respondents:  11,283. 

Estimated  Time  Per  Response:  .50 
hoius  to  20  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement,  and 
recordkeeping  requirement. 

Total  Annual  Burden:  16,966  hours. 

Total  Annual  Cost:  $6,600. 

Needs  and  Uses:  The  information  is 
filed  pursuant  to  47  CFR  1.720  et  seq. 
is  provided  either  with  or  in  response  to 
a  formal  complaint  to  determine 
whether  there  has  been  a  violation  of 
the  Communications  Act  of  1934,  as 
eunended,  or  the  Commission's  Rules  or 
Orders.  Complainants  file  the  FCC  Form 
485  to  file  a  formal  complaint  with  the 
Commission.  The  information  is  used  to 
determine  the  validity  of  the  complaint 
and  to  resolve  the  merits  of  disputes 
between  parties.  This  information 
collection  request  was  modified  to  add 
a  pre-filing  letter  requirement. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-13893  Filed  6-1-01;  8:45  am] 

HLUNQ  COOE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Being  Reviewed  by  ttie 
Federal  Communications  Commission, 
Comments  Requested 

May  23.  2001. 

SUMMARY:  The  Fedeitd  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  3,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to  Les 
Smith,  Federal  Communications 
Commission,  445  12th  Street.  SW.. 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0629. 

Title:  Section  76.987  New  Product 
Tiers. 

Form  Number:  n/a. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 
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Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  .5 
hours. 

Total  Annual  Burden  to  Respondents: 
The  Commission  estimates  that 
approximately  500  NPT  filings  will  be 
received  each  year.  The  average  burden 
to  cable  operators  to  comply  with  this 
filing  requirement  is  estimated  to  be  .5 
hours  per  filing.  500  filings  x  .5  hours 
=  250  burden  hours.  We  estimate  $17 
per  hour  for  individuals  tasked  with 
processing  filings. 

Total  Annual  Costs:  $4,250  ($17  per 
hour  X  250  filings  per  year  =  $4,250.) 

Needs  and  Uses:  Section  76.987(g) 
states  that  within  30  days  of  the  offering 
of  a  new  product  tier  ("NPT"),  operators 
shall  file  with  the  Commission,  a  copy 
of  the  new  rate  card  that  contains  the 
following  information  on  their  basic 
service  tiers  ("BSTs"),  cable 
programming  services  tiers  ("CPSTs") 
and  NPTs:  (1)  The  names  of  the 
programming  services  contained  on 
each  tier,  and  (2)  the  price  of  each  tier. 
Operators  also  must  file  with  the 
Commission,  copies  of  notifications  that 
were  sent  to  subscribers  regarding  the 
initial  offering  of  NPTs.  After  this  initial 
filing,  cable  operators  must  file  updated 
rate  cards  and  copies  of  customer 
notifications  with  the  Commission 
within  30  days  of  rate  or  service  changes 
affecting  the  NPT.  The  information 
collections  are  used  by  the  Commission 
to  verify  compliance  and  to  ensure  that 
subscribers  are  given  due  notice  of  NPT 
offerings. 

OMB  Control  Number:  3060-0313. 

Title:  Section  76.207  Political  File. 

Form  Number:  n/a. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5,375. 

Estimated  Time  Per  Response:  .25 
hours. 

Total  Annual  Burden  to  Respondents: 
The  Commission  estimates  that 
approximately  5,375  cable  systems  in 
the  nation  will  be  required  to  keep  a 
political  file  for  an  average  of  4 
candidates  at  an  estimated 
recordkeeping  burden  of  .25  hours  per 
candidate,  meaning  1  hour  per  cable 
system.  5,375  systems  x  1  hour  =  5.375 
burden  hours.  We  estimate  an  hourly 
wage  of  $18  per  hour  for  individuals 
tasked  with  notification  requirements. 

Total  Annual  Costs:  $96,750.  (5.375 
hours  X  $18  per  hour  =  $96,750). 

Needs  and  Uses:  Section  76.207 
requires  every  cable  television  system  to 
keep  and  permit  public  inspection  of  a 
complete  record  (political  file)  of  all 
requests  for  cablecast  time  made  by  or 


on  behalf  of  candidates  for  public  office, 
together  with  an  appropriate  notation 
showing  the  disposition  made  by  the 
system  of  such  requests,  and  the  charges 
made,  if  any,  if  the  request  is  granted. 
The  disposition  includes  the  schedule 
of  time  purchased,  when  the  spots 
actually  aired,  the  rates  charged,  and  the 
classes  of  time  purchased.  Also,  when 
fi-ee  time  is  provided  for  use  by  or  on 
behalf  of  candidates,  a  record  of  the  free 
time  provided  is  to  be  placed  in  the 
political  file. 

OMB  Control  Number:  3060-0500. 

Title:  Section  76.607  Resolution  of 
Complaints. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  11,365. 

Estimated  Time  Per  Response:  18 
hours. 

Total  Annual  Burden  to  Respondents: 
Based  on  Commission  records,  the 
average  burden  for  cable  systems  to 
advise  subscribers  at  least  once  each 
calendar  year  of  the  procedures  for 
resolution  of  complaints  is  estimated  to 
be  one  hour  per  system.  In  addition,  the 
average  burden  for  required 
recordkeeping  is  1 7  hours  annually  per 
system.  (18  hours  x  11,365  cable 
systems  =  204,570  hours). 

Total  Annual  Costs:  $3,477,690. 

Needs  and  Uses:  Section  76.607 
requires  cable  system  operators  to 
advise  subscribers  at  least  once  each 
calendar  year  of  the  procedures  for 
resolution  of  complaints  about  the 
quality  of  television  signals  delivered. 
"This  information  collection  requests 
that  records  be  maintained  by  cable 
system  operators  on  all  such  subscriber 
complaints  and  resolution  of  complaints 
for  at  least  a  one-year  period. 

OMB  Control  Number:  3060-0501. 

Title:  Section  76.206  Lowest  unit 
charge. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5.375. 

Estimated  Time  Per  Response:  14 
hours. 

Total  Annual  Burden  to  Respondents: 
Pursuant  to  Section  76.206,  we  estimate 
that  each  cable  system  will  make 
advertising  rate  disclosures  to  an 
average  of  4  candidates.  The  average 
burden  on  systems  to  disclose  this 
information  is  estimated  to  be  .5  hours 
per  candidate.  5,375  systems  x  2  hours 
=  10.750  hours.  Each  cable  system  will 
calculate  its  lowest  unit  charge  semi- 


annually with  an  average  burden  of  10 
hours  per  system.  5,375  systems  x  2 
calculations  per  year  x  10  hours  per 
calculation  =  107,500  hours.  Systems 
are  also  required  to  periodically  review 
their  advertising  records.  We  estimate  2 
reviews  per  system  throughout  the 
election  period,  imdergoing  a  burden  of 
2  hours  per  review.  5,375  systems  x  2 
reviews  x  2  hours  =  21.500  hours.  Total 
burden  to  respondents  for  this 
information  collection  =  139.750  hours. 

Total  Annual  Costs:  $2,515,500. 

Needs  and  Uses:  Section  76.206 
requires  cable  system  operators  to 
disclose  and  make  available  to 
candidates  all  discount  privileges 
available  to  conunercial  advertisers.  In 
addition,  section  76.206  requires  cable 
systems  to  disclose  any  station  practices 
offered  to  commercial  advertisers  that 
enhance  the  value  of  advertising  spots 
and  different  classes  of  time 
(immediately  preemptible,  preemptible 
with  notice,  fixed,  fire  sale,  and  make 
good).  It  also  requires  cable  systems  to 
calculate  the  lowest  unit  charge. 

OMB  Control  Number:  3060-0560. 

Title:  Section  76.911  Petition  for 
Reconsideration  of  Certification. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities,  State,  local  or  Tribal 
Government. 

Number  of  Respondents:  45. 

Estimated  Time  Per  Response:  45. 

Total  Annual  Burden  to  Respondents: 
410  hrs. 

Total  Annual  Costs:  $26,120. 

Needs  and  Uses:  Cable  television 
operators  file  petitions  for 
reconsideration  to  challenge  a 
firanchising  authority's  certification.  The 
Commission  uses  information  derived 
from  petitions  for  reconsideration  of 
certification  to  resolve  disputes 
concerning  the  presence  or  absence  of 
effective  competition  in  franchise  areas 
and  to  determine  whether  there  are 
grounds  for  denying  franchising 
authority  certifications  to  regulate  rates. 

OMB  Control  Number:  3060-0024. 

Title:  Section  76.29  Special  temporary 
authority. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities,  State,  local  or  Tribal 
Government. 

Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  3 
hours. 

Total  Annual  Burden  to  Respondents: 
3. 

Total  Annual  Costs:  $122.00.  . 
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Needs  and  Uses:  Section  76.29 
permits  flexibility  as  well  as  procedural 
specificity  in  applying  for  special 
deviations  from  Commission  rules  in   . 
situations  requiring  temporary  and 
immediate  action  that  would  not  be 
possible  under  the  Commission's 
general  rules.  This  benefit  to  the  cable 
industry  would  not  be  possible  if  the 
Commission  did  not  sponsor  this 
information  collection  requirement. 

OMB  Control  Number:  3060-0595. 

Title:  FCC  Form  1210  Updating 
Maximum  Permitted  Rates  for  Regulated 
Cable  Services  and  Equipment. 

Form  Number:  FCC  Form  1210. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities.  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  6,000. 

Estimated  Time  Per  Response:  25 
hours. 

Total  Annual  Burden:  54,000. 

Tota/ Annua/ Cos/s.  $3,008,000. 

Needs  and  Uses:  The  FCC  Form  1210 
is  used  by  cable  operators  to  file  for 
adjustments  in  maximum  permitted 
rates  for  regulated  services  to  reflect 
external  costs.  Regulated  cable  operators 
submit  this  form  to  local  franchising 
authorities  or  the  Conmiission  (in 
situations  where  the  Commission  has 
assumed  jurisdiction).  It  is  also  filed 
with  the  Commission  when  responding 
to  a  complaint  filed  with  the 
Commission  concerning  cable 
programming  service  rates  and 
associated  equipment. 

OMB  Number:  3060-0982. 

Title:  Implementation  of  LPTV  Digital 
Data  Services  Pilot  Project. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
ouxently  approved  collection. 


Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  14. 

Estimated  time  per  response:  0.25 
hours-15  hours. 

Frequency  of  Response: 
Recordkeeping,  Third  Party  Disclosure, 
Reporting,  on  occasion,  quarterly  and 
annually. 

Total  armual  burden:  672. 

Costs  to  Respondents:  $51,800. 

Needs  and  Uses:  This  collection 
implements  the  provisions  of  the  LPTV 
Pilot  Project  Digital  Data  Services  Act 
(DDSA).  The  DDSA  mandates  that  the 
Commission  issue  regulations 
establishing  a  pilot  project  pursuant  to 
which  specified  LPTV  licensees  or 
permittees  can  provide  digital  data 
services  to  demonstrate  the  feasibility  of 
using  LPTV  stations  to  provide  high- 
speed wireless  digital  data  service.  The 
Commission  is  required  to  implement 
reporting  requirements  imder  the 
statute.  The  data  collected  will  be  used 
to  ensure  that  the  proposal  will  not 
cause  interference  to  other  authorized 
services  and  to  evaluate  the  project. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-13894  Filed  6-1-01;  8:45  am] 

BNJJNG  CODE  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-1300] 

Auction  Rling  Window  for  New 
Television  Stations 

agency:  Federal  Conamunications 
Commission. 

action:  Notice. 


SUMMARY:  This  document  announces  an 
auction  filing  window  for  a  new  analog 
television  stations. 

DATES:  The  window  filing  opportimity 
begins  Jime  25,  2001,  and  closes  June 
29,  2001.  Those  wishing  to  participate 
in  the  auction,  including  those  with 
pending  applications  for  these  stations, 
must  file  a  short  form  application  (FCC 
Form  175)  by  5:30  p.m.  Eastern 
Standard  Time,  June  29,  2001. 

ADDRESSES:  FCC  Form  175  Filing, 
Auction  No.  82,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau,  Auctions 
and  Industry  Analysis  Division,  1270 
Fairfield  Road,  Gettysburg,  PA  17325- 
7245.- 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaim  Maher,  Video  Services  Division, 
Mass  Media  Bureau  at  (202)  418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
May  25,  2001.  It  does  not  include 
attachments.  The  complete  text  of  the 
Public  Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  CY- 
A257),  445  12th  Street,  SW, 
Washington,  DC.  It  may  also  be 
piunhased  fi'om  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc.  (ITS,  Inc.)  1231  20th 
Street,  NW,  Washington,  DC  20035. 
(202)  857-3800.  It  is  also  available  on 
the  Commission's  web  site  at  http:// 
www.fcc.gov.  The  Mass  Media  Bureau 
and  the  Wireless  Telecommunications 
Bureau  annoimce  an  auction  filing 
window  for  new  analog  television 
stations  for  the  following  channels  and 
communities: 


Ch. 


47 
51 
34 
16 


City 


Columbia  .. 
Pittsfield  ... 

Magee  

Scottsbhiff 


State 


SC 
MA 
MS 
NE 


RIe  No.  pending 


BPCT-19960722KG 
BPCT-19960724LI 
BPCT-19960920LS 
BPCT-1 99601 11 LO 


Applicant 


Fant  Broadcast  Development,  LLC. 
Pappas  Telecasting  of  America. 
Mani  Broadcasting,  LP. 
Wyomedia  Corporation. 


The  filing  window  will  open  on  June 
25.  2001  and  close  on  June  29,  2001.  As 
noted,  for  each  of  these  stations,  there 
is  currently  pending  a  long-form  (FCC 
Form  301)  application.  Therefore, 
parties  interested  in  filing  for  these 
stations  should  imderstand  that  it  is 
likely  that  their  application  will  be 


mutually  exclusive  with  a  previously- 
filed  application  and  that  selection 
among  mutually  exclusive  applicants 
for  these  stations  will  be  via  the 
Commission's  broadcast  competitive 
bidding  rules.  See  47  CFR  73.5000  et 
seq. 


Federal  Communications  Commission. 

Roy ).  Stewart, 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  01-14007  Filed  6-1-01;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CO  Docket  No.  92-237;  DA  01-1311] 

Next  Meeting  of  ttie  North  American 
Numbering  Council 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  May  30,  2001,  the 
Commission  released  a  public  notice 
announcing  the  June  18-19,  2001, 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
piake  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-2320  or  dblue@fcc.gov.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  The 
Portals  n,  445  12th  Street,  SW.,  Suite 
6A207,  Washington,  DC  20554.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 
SUPPLEMENTARY  INFORMATION:  Released: 
May  30,  2001. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Monday,  June  18, 
2001,  from  1  p.m.  until  5  p.m.,  and  on 
Tuesday,  June  19,  2001,  from  8:30  a.m., 
until  5  p.m.  The  meeting  will  be  held 
at  the  Federal  Communications 
Commission,  Portals  II,  445  12th  Street, 
SW.,  Room  TW-C305,  Washington,  DC. 

This  meeting  is  open  to  members  of 
the  general  public.  'The  FCC  will  , 

attempt  to  accommodate  as  many 
participants  as  possible.  The  public  may 
submit  written  statements  to  the  NANC, 
which  must  be  received  two  business 
days  before  the  meeting.  In  addition, 
oral  statements  at  4he  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Deborah  Blue  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda 

1.  Approval  of  February  20-21,  2001, 
March  20-21,  2001,  and  April  17- 
18,  2001  meeting  minutes 
North  American  Numbering  Plan 
Administrator  (NANPA)  Report 


—Status  of  500/900  NRUF 

— Comparison  of  NRUF  &  Assigned 

Numbers  Data 
— NPA  Exhaust  Projections  (from 

NRUF) 

3.  Report  of  NANPA  Oversight  Working 

Group 
— 2000  NANPA  Performance  Results 
— NANPA  Performance  Issues  (if  any) 
— NANPA  Technical  Requirements 

Status  (due  in  Sept.) 

4.  Report  of  Numbering  Resource 

Optimization  (NRO)  Working  Group 
—Refined  NANP-Exhaust 

Assumptions 
— State  Pooling  Trials  (if  any  to 

report) 

5.  Review  of  current  NANC  Charter 

6.  CIC  IMG  Report 

— Review  Report  to  FCC 

7.  Industry  Numbering  Committee 

Report 
— ATIS  Tutorial  on  INC  Structure 

8.  Steering  Group  Meeting 
—Table  of  NANC  Projects 

9.  Steering  Group  Report 

10.  Report  of  NANP  Expansion/ 

Optimization  IMG 

11.  Report  of  the  Local  Number 

Portability  Administration  (LNPA) 
Working  Group 
— Wireless  Number  Portability 
Subcommittee 

12.  Report  bom  NBANC 

13.  Report  of  Cost  Recovery  Working 

Group 

14.  Oversight  of  LLCs  NPAC 

15.  Guidelines  IMG  Report 

— Finalize  Operating  Principles 

16.  Reseller  CIC  IMG  Report 

— Final  Report  Transmitted  to  FCC 

17.  Action  Items 

18.  Public  Participation  (5  minutes  each, 

if  any) 

19.  Other  Business 

Federal  Communications  Commission. 

Diane  Griffin  Harmon, 

Acting  Chief,  Network  Services  Division, 
Common  Carrier  Bureau. 

|FR  Doc.  01-13895  Filed  6-1-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  lo  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbaaking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  belowr 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of     - 
Governors  not  later  than  June  28,  2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Raton  Capital  Corporation,  Raton,  • 
New  Mexico;  to  acquire  100  percent  of 
the  voting  shares  of  Trinidad  Capital 
Corporation,  Trinidad,  Colorado,  and 
thereby  indirectly  acquire  voting  shares 
of  International  Bank,  Trinidad, 
Colorado. 

2.  Trinidad  Capital  Corporation, 
Trinidad,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  90 
percent  of  the  voting  shares  of 
International  Bank,  Trinidad,  Colorado. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  County  Bancshares,  Inc.,  Orange, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Newton  Bancshares, 
Inc.,  Newton,  Texas,  and  thereby 
indirectly  acquire  voting  shares  of 
Newrton  Delaware  Financial 
Corporation,  Dover,  Delaware,  and  First 
National  Bank  of  Newton,  Newton, 
Texas. 

Board  of  Govemnrs  of  the  Federal  Reserve 
System.  May  30,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
|FR  Doc.  01-13939  Filed  6-1-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES      • 

Administration  for  Children  and 
Families 

[Program  Announceinent  No.  ACYF/CB- 
2001-02] 

Announcement  of  the  Availability  of 
Financial  Assistance  and  Request  for 
Applications  To  Support  Development 
and  Delivery  of  tf>e  Infant  Adoption 
Awareness  Training  Program 

agency:  Administration  on  Children,  • 
Youth  and  Families,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services. 
ACTION:  Notice. 

SUMMARY:  The  Children's  Bureau  (CB) 
within  the  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF)  and  the  Health 
Resources  and  Services  Administration 
(HRSA)  of  the  Department  of  Health  and 
Himian  Services  (DHHS)  announce  the 
availability  of  financial  assistance  and 
request  for  applications  for  the  Infant 
Adoption  Awareness  Training  Program 
(LAATP)  for  Fiscal  Year  (FY)  2001  under 
section  330F  of  the  Public  Health 
Service  (PHS)  Act,  as  amended  by  Title 
Xn,  Subtitle  A,  of  the  Children's  Health 
Act  (CHA)  of  2000,  Public  Law  106-310, 
enacted  October  17.  2000.  The  LAATP 
projects  are  designed  to  provide  Federal 
financial  assistance  to  adoption  agencies 
that  will  provide  training  to  designated 
staff  of  eligible  health  centers  so  that 
they  will  be  able  to  provide  adoption 
counseling  and  referrals  to  pregnant 
women.  Grantee  adoption  agencies  must 
agree  to  develop  and  implement 
curricula  and  provide  training-of- 
trainers  (TOT)  programs  based  on  their 
curricula,  or  grantees  may  employ 
alternative  approaches  to  ensure  that 
eligible  health  center  designated  staff 
are  trained  during  the  course  of  the 
cooperative  agreement  funded  period. 
CLOSING  TIME  AND  DATE:  The  closing  time 
and  date  for  RECEIPT  of  apphcations  is 
4:30  p.m.  (Eastern  Time  Zone)  on  July 
20,2001. 

Mailed  or  hand-carried  applications 
received  after  4:30  p.m.  on  the  closing 
date  will  be  classified  as  late  and  not 
considered  in  the  ciurent  competition. 

Deadline:  Mailed  or  hand-darried 
applications  shall  be  considered  as 
meeting  an  announced  deadline  if  they 
are  received  on  or  before  the  deadline 
time  and  date  at: 
Administration  on  Children,  Youth  and 

Families  (ACYF),  Operations  Center, 

1815  N.  Fort  Myer  Drive,  Suite  300, 

Arlington,  Virginia  22209 


The  hours  of  operation  are  8:00  a.m. 
to  4:30  p.m.  (Eastern  Time). 

The  phone  number  of  the  Operations 
Center  is  1-800-351-2293. 

Applicants  are  responsible  for  mailing 
applications  well  in  advance  to  ensure 
that  the  applications  are  received  on  or 
before  the  deadline  time  and  date. 
Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed. 

Apphcations  hand-carried  by 
applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
overnight/ express  mail  couriers  shall  be 
considered  as  meeting  an  annoimced 
deadline  if  they  are  received  on  or 
before  the  closing  time  and  date. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  elecbt)nic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications:  Applications  that 
do  not  meet  the  above  criteria  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  oirrent  competition. 

Extension  of  deadlines:  ACF  may 
extend  application  deadlines  when 
circiunstances  such  as  acts  of  God  [e.g., 
floods  or  hurricanes)  occur,  or  when 
there  are  widespread  disruptions  of  mail 
service.  Determinations  to  extend  or 
waive  deadline  requirements  rest  with 
the  Chief  Grants  Management  Officer. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operations  Center  is  available  to 
cuiswer  questions  regarding  application 
requirements  and  to  refer  you  to  the 
appropriate  contact  person  in  ACYF  for 
programmatic  questions.  The  telephone 
number  is  1-800-351-2293  or  you  may 
contact  them  by  e-mail  at  cb@lcgnet.com 
SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts.  Part  I  provides  information  on  the 
Administration  on  Children,  Youth  and 
Families  and  Children's  Bureau's 
statutory  authority  and  available  funds 
for  the  program  covered  in  this 
announcement.  Part  II  lists  the 
programmatic  priorities  for  which 
applications  are  being  requested  and 
provides  general  information.  Part  in 
provides  information  on  the  application, 
review,  and  funding  process.  "The  forms 
and  general  guidance  to  be  used  for 
submitting  an  application  follow  in  Part 
IV.  Please  copy  the  forms  as  single-sided 
forms  and  use  them  in  submitting  an 
application  imder  this  announcement. 
No  additional  application  materials  £u-e 
available  or  needed  to  submit  an 
application.     ' 


This  announcement  package  is  also 
available  online  at  http:// 
www.acf.dhhs.gov/programs/CB  under 
Policy  and  Funding  Announcements  on 
the  Children's  Bureau  Web  site.  The 
required  Federal  forms  are  available 
online  at  http://www.acf.dhhs.gov/ 
programs/of s/grants/forms. htm 

Applicants  should  note  that  grants  to 
be  awarded  under  this  program 
announcement  are  subject  to  the 
availability  of  funds. 

Outline  of  Announcement 
Part  I:  Background 

A.  General  Information  on  the 
Administration  on  Children,  Youth  and 
Families  and  the  Children's  Bureau  , 

B.  Legislative  Framework 

C.  Statutory  Authority  Covering 
Discretionary  Grant  Programs  in  this 
Announcement  and  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Numbers 

D.  Structure  of  Priority  Area  Descriptions 

E.  Other  Considerations 

Part  D:  Priority  Area 

A.  Priority  Area  List 

B.  Available  Funds 

C.  Priority  Area  Description 

Part  ni:  The  Application;  Instructions, 
Review,  and  Funding  Process 

A.  Application  Format 

B.  Application  Content 

C.  State  Single  Point  of  Contact  (E.0. 12372) 

D.  The  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13) 

E.  The  Screening,  Review  and  Funding 
Process 

Part  IV:  Application  Forms,  Assurances,  and 
Certifications 

A.  Project  Description  Overview 

B.  Other  Forms,  Assurances,  and 
Certifications 

Part  I:  Background 

A.  General  Information  on  the 
Administration  on  Children,  Youth  and 
Families  and  the  Children's  Bureau 

The  Administration  on  Children, 
Youth  and  Families  (ACYF)  administers 
national- programs  for  children  and 
youth,  works  with  States  and  local 
commimities  to  develop  services  that 
support  and  strengthen  family  life,  seeks 
joint  ventures  with  the  private  sector  to 
enhance  the  lives  of  children  and  their 
families,  and  provides  information  and 
other  assistance  to  parents.  The 
concerns  of  ACYF  extend  to  all  children 
from  birth  through  adolescence.  Many 
of  the  programs  administered  by  the 
agency  focus  on  children  from  low- 
income  families;  abused  and  neglected 
children;  children  and  youth  in  need  of 
foster  care,  independent  living, 
adoption  or  other  child  welfare  services; 
preschool  children;  children  with 
disabilities;  runaway  and  homeless 
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routh;  and  children  from  Native 
American  and  migrant  families. 

Within  ACYF,  the  Children's  Bureau 
plans,  manages,  coordinates,  and 
supports  child  abuse  and  neglect 
prevention  and  child  welfare  services 
programs.  It  administers  the  Foster  Care 
and  Adoption  Assistance  Program,  the 
Child  Welfare  Services  State  Grants 
Program,  Child  Welfare  Services 
Training  Programs,  the  Independent 
Living  Program,  the  Adoption 
Opportimities  Program,  the  Abandoned 
Infants  Assistance  Program,  programs 
supported  by  the  Promoting  Safe  and 
Stable  Families  Act,  the  Court 
Improvement  Program,  and  programs 
funded  under  the  Child  Abuse 
Prevention  and  Treatment  Act  (CAPTA), 
including  Basic  State  grants,  the  child 
abuse  and  neglect  discretionary 
program,  the  Community-Based  Family 
Resource  and  Support  Program,  and  the 
Children's  Justice  Act  Program. 

The  Children's  Bureau  programs  are 
designed  to  promote  the  safety, 
permanency,  and  well  being  of  all 
children.  Training  activities  such  as 
these  contribute  to  that  effort. 

B.  Legislative  Framework 

This  section  provides  an  overview  of 
legislation  applicable  to  the  training 
activity  described  in  this  program 
annoimcement.  It  addresses  the    • 
Children's  Health  Act.  It  also  briefly 
reviews  other  policies  and  rules 
pertaining  to  improving  services  to  and 
outcomes  for  abused  and  neglected 
children,  children  in  foster  care,  and 
children  awaiting  adoptive  families. 

Overview  of  the  Children's  Health  Act 

With  the  passage  of  Public  Law  106- 
310,  enacted  October  17,  2000,  the 
Congress  emphasized  the  need  to 
address  children's  health  services, 
pediatric  research,  developmental 
disabilities,  birth  defects  prevention, 
prenatal  and  postnatal  care,  and  other 
activities  regarding  children's  health 
and  well  being.  Title  XII,  Subtitle  A — 
Infant  Adoption  Awareness  of  the 
Children's  Health  Act  {http:// 
frwebgate.access.gpo.gov/cgi-bin/ 
getdoc.cgi?dbname=  1 06_cong 
jpublic_laws&docid=f:publ310.106.pdf] 
authorized  the  U.S.  Department  of 
Health  and  Human  Services  (HHS)  to 
make  grants  available  to  national, 
regional,  or  local  adoption  organizations 
for  the  purpose  of  developing  and 
implementing  programs  to  train  the 
designated  staff  of  eligible  health 
centers  in  providing  adoption 
information  and  referrals  to  pregnant 
women  on  an  equal  basis  with  all  other 
courses  of  action  included  in 
nondirective  counseling  to  pregnant 


women.  In  compliance  with  the 
legislation,  HHS  activities  include  the 
following: 

•  Establish  and  supervise  a  process 
through  which  adoption  organizations 
and  public  health  entity  representatives 
collaborate  to  develop  best-practice 
guidelines  on  the  provision  of  adoption 
information  and  referrals  to  pregnant 
women  on  an  equal  basis  with  all  other 
courses  of  action  included  in 
nondirective  counseling  to  women; 

•  Award  grant  funds  to  adoption 
organizations  to  develop  training 
curricula,  consistent  with  the  best- 
practice  guidelines; 

•  Ensure  that  adoption  organizations 
conduct  training  for  all  eligible  health 
centers;  and 

•  Report  to  the  appropriate 
committees  of  Congress  evaluating  the 
extent  to  which  adoption  information 
and  referral,  upon  request,  are  provided 
by  eligible  health  centers  in  order  to 
determine  the  effectiveness  of  such 
training  and  the  extent  to  which  the 
training  addresses  the  requirement  to 
provide  information  and  referrals  to 
pregnant  women  on  an  equal  basis  with 
all  other  courses  of  action  included  in 
nondirective  counseling  to  women. 

Multi-Ethnic  Placement  Act 

Grantees  should  be  familiar  with  the 
Multiethnic  Placement  Act  (MEPA)  as 
amended  by  the  Interethnic  Placement 
Act  (Section  1808  of  the  Small  Business 
Job  Protection  Act  of  1996)  which 
addresses  the  issue  of  race  in  foster  care 
and  adoption  placements.  Specifically, 
MEPA  prohibits  the  delay  or  denial  of 
any  adoption  or  placement  in  foster  care 
due  to  the  race,  color,  or  national  origin 
of  the  child  or  the  foster  or  adoptive 
parents  and  requires  States  to  provide 
for  diligent  recruitment  of  potential 
foster  and  adoptive  families  that  reflect 
the  ethnic  and  racial  diversity  of 
children  for  whom  homes  are  needed. 
Section  1808  of  Pub.  L.  104-188  affirms 
the  prohibition  against  delaying  or 
denying  the  placement  of  a  child  for 
adoption  or  foster  care  on  the  basis  of 
race,  color,  or  national  origin  of  the 
foster  or  adoptive  parents  or  the  child 
involved  (42  U.S.C.  1996bl.  Training 
materials  must  encompass  MEPA 
requirements. 

Additional  Information 

The  Children's  Bureau's  Web  site 
(http://www.acf.dhhs.gov/programs/cb) 
provides  a  wide  range  of  information 
and  links  to  other  relevant  Web  sites. 
Information  readily  available  bom  the 
Children's  Bureau  Web  site  includes, 
but  is  not  limited  to.  Final  Rules 
published  in  the  Federal  Register, 
describing  the  child  welfare  outcome 


measures  developed  pursuant  to  the 
Adoption  and  Safe  Families  Act  of  1997, 
monitoring  activities  pertaining  to  the 
Child  and  Family  Services  (CFS) 
reviews  and  Title  IV-E  eligibility, 
federally  mandated  information  systems 
(e.g..  Adoption  and  Foster  Care  Analysis 
and  Reporting  System),  and  other 
publications  and  reports. 

C.  Statutory  Authority  Covering 
Discretionary  Grant  Programs  in  This 
Announcement  and  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Numbers 

Infant  Adoption  Awareness:  Section 
330F  of  the  PHS  Act,  as  amended  by 
Title  XII,  Subtitle  A,  of  the  Children's 
Health  Act  of  2000  (42  U.S.C.  201  note] 
CFDA:  93.254 

D.  Structure  of  Priority  Area 
Descriptions 

The  priority  area  description  found  in 
section  D  is  composed  of  the  following 
sections: 

Eligible  Applicants:  This  section 
specifies  the  types  of  agencies  and 
organizations  eligible  to  apply  under  the 
particular  priority  area.  Eligibility  to 
compete  in  some  priority  areas  is 
limited  to  particular  applicant 
organizations.  For  this  reason,  and 
because  eligibility  varies  depending  on 
statutory  provisions,  it  is  critical  that 
the  'Eligible  Applicants'  section  of  the 
priority  area  be  reviewed  carefully. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply.  One 
agency  must  be  identified  as  the 
applicant  organization  and  will  have 
legal  responsibility  for  the  grant. 
Additional  agencies  and  organizations 
can  be  included  as  co-participants, 
subgrantees,  subcontractors,  or 
collaborators  if  they  will  assist  in 
providing  expertise  and  in  helping  to 
meet  the  needs  of  the  training 
recipients.  Faith-based  and  community 
based  organizations  meeting  the 
eligibility  requirements  may  apply  to  be 
a  grantee,  or  they  may  be  included  as 
CO- participants,  subgrantees, 
subcontractors,  or  collaborators  if  they 
will  assist  in  providing  expertise  and  in 
helping  to  meet  the  needs  of  the  training 
recipients.  For-profit  organizations,  that 
waive  their  profit,  are  eligible  to 
participate  as  subgrantees  or 
subcontractors  with  eligible  nonprofit 
organizations  under  all  priority  areas 
where  nonprofit  organizations  are  the 
eligible  applicants. 

Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  nonprofit  status  in  its 
application  at  the  time  of  submission. 
The  nonprofit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
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applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  ciurent  valid 
IRS  tax  exemption  certification,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  located. 

Purpose:  This  section  presents  the 
basic  focus  and/ or  broad  goal(s)  of  the 
priority  area. 

Background  Information:  This  section 
briefly  discusses  the  background  as  well 
as  the  current  state-of-the-art  and/or 
current  state-of-practice  that  supports 
the  need  for  the  particular  priority  area 
activity.  Relevant  information  on 
projects  previously  funded  by  ACYF  is 
noted,  where  applicable. 

Evaluation:  "This  section  presents  the 
basic  set  of  issues  and  specific 
information  that  will  be  evaluated  in 
review  of  the  application.  Typically, 
they  relate  to  the  need  for  assistance,  the 
results  expected,  project  design, 
evaluation,  community  involvement, 
and  organization  and  staff  capabilities. 
Project  products  and  materials, 
continuation  of  the  project  effort  after 
the  Federal  support  ceases,  and 
dissemination/utilization  activities,  if 
appropriate,  also  will  be  evaluated. 
Inclusion  and  discussion  of  these  items 
is  important  because  the  reviewers  will 
use  the  information  submitted  by  the 
applicant  to  evaluate  the  application 
against  the  criteria  described  in  the 
evaluation  section.  The  appropriateness 
of  the  budget  to  the  goals  of  the  project 
and  reasonableness  of  costs  also  will  be 
considered  in  the  review  process. 

Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period.  The  term 
'project  period'  refers  to  the  total  time 
a  project  is  approved  for  support.  Where 
appropriate,  applicants  may  propose 
project  periods  that  are  shorter  but  not 
longer  than  the  maximums  specified  in 
the  priority  area.  The  term  'budget 
period'  refers  to  the  interval  of  time 
(usually  12  months)  into  which  a 
multiyear  period  of  assistance  is  divided 
for  budgetary  and  funding  purposes. 

Fot  multiyear  projects,  continued 
Federal  funding  beyond  the  first  budget 
period  is  dependent  upon  satisfactory 
performance  by  the  grantee,  availability 
of  funds  from  futm«  appropriations,  and 
a  determination  that  continued  funding 
is  in  the  best  interest  of  the  Government. 

Federal  Share  of  Project  Costs:  This 
section  specifies  the  maximum  amoimt 
of  Federal  support  for  the  project  for 
each  budget  period. 

Matching  or  Cost  Sharing 
Requirement:  This  section  specifies  the 


minimum  non-Federal  contribution 
required  in  relation  to  the  maximum 
Federal  funds  requested  for  the  project. 
Grantees  must  provide  the  non-Federal 
share,  if  required,  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the 
Federal  share  and  the  non-Federal 
share.  Cash  or  in-kind  contributions 
may  be  used  to  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Non-Federal  share 
contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  However,  applicants  should 
propose  only  that  non-Federal  share 
they  can  realistically  provide  because, 
as  a  grantee,  they  must  meet  the 
proposed  level  of  match  support  before 
the  end  of  the  project  period.  If 
approved  for  funding,  grantees  will  be 
held  accountable  for  the  commitment  of 
non-Federal  resoiut:es  and  failure  to 
provide  the  required  amount  will  result 
in  a  disallowance  of  unmatched  Federal 
funds. 

Anticipated  Number  of  Projects  to  be 
Funded:  This  section  specifies  the 
niunber  of  projects  that  ACYF 
anticipates  funding  imder  the  priority 
area,  subject  to  the  availability  of  funds. 

Length  of  Application:  This  section 
specifies  the  maximum  allowable 
niunber  of  pages  that  will  be  reviewed. 
Please  be  advised  that  only  the 
information  within  the  specified  page 
limitation  will  be  reviewed  and 
considered  for  funding. 

CFDA  Number:  This  number  from  the 
Catalog  of  Federal  Domestic  Assistance 
must  be  used  in  each  application  in 
Item  10  of  the  Standard  Form  424 
(Application  for  Federal  Assistance). 

E.  Other  Considerations 

The  Commissioner  may  give  special 
consideration  to  applications  proposing 
services  of  special  interest  to  the 
Government  and  to  achieve  geographic 
distributions  of  awards.  Applications  of 
special  interest  may  include,  but  are  not 
limited  to,  applications  focusing  on 
unserved  or  inadequately  served  clients 
or  service  areas;  programs  addressing 
diverse  ethnic  populations;  and  research 
topics  of  particular  importance.  In 
making  award  decisions,  ACYF  may 
give  preference  to  applications  that 
focus  on:  substantially  innovative 
strategies  with  the  potential  to  improve 
theory  and/or  practice  in  child  welfare, 
with  an  emphasis  on  adoption;  a  model 
practice  or  set  of  procedures  that  holds 
the  potential  for  replication  by 
organizations  that  administer  or  deliver 
foster  care  and/or  adoption  services 


and/or  child  protective  services; 
substantial  involvement  (financial  and/ 
or  programmatic)  of  the  private  sector, 
national,  or  State  or  community 
foundations;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
for  the  proposed  project;  or  the  potential 
for  high  benefit  from  low  Federal 
investment.  ACYF  may  also  elect  not  to 
fund  any  applicants  having  known 
management,  fiscal,  reporting, 
programmatic,  or  other  problems  which 
make  it  unlikely  that  they  would  be  able 
to  provide  effective  services  or 
effectively  complete  the  proposed 
activity. 

Part  II:  Priority  Area 

A.  Priority  Area  List 

2001E.1     Infant  Adoption  Awareness 
Training  Program 

B.  Available  Funds 

The  Administration  on  Children, 
Youth  and  Families  proposes  to  award 
approximately  2  new  cooperative 
agreements  in  fiscal  year  2001  frnm  the 
competition  resulting  fitjm  this 
announcement.  The  funding  is 
approximately  $9  million. 

"The  size  of  the  actual  awards  will 
vary.  The  Federal  government  may  elect 
to  ftmd  applications  in  FY  2002  out  of 
the  pool  of  applications  submitted 
imder  this  annoimcement,  subject  to  the 
availability  of  resoiutres  in  FY  2002  and 
the  number  and  quality  of  applications 
received. 

C.  Priority  Area  Description 

2001E.1     Infant  Adoption  Awareness 
Training  Program 

Eligible  Applicants:  Eligibility  is 
limited  to  private  nonprofit  national, 
regional,  or  local  organizations  among 
whose  primary  purpose  is  adoption  and 
that  are  knowledgeable  in  all  elements 
of  the  adoption  process  and  on 
providing  adoption  information  and 
referral  to  pregnant  women. 

Purpose:  To  award  cooperative 
agreements  to  adoption  organizations 
for  the  purpose  of  developing  and 
implementing  Infant  Adoption 
Awareness  Training  Programs  (lAATP) 
to  train  the  designated  staff  of  eligible 
health  centers  in  providing  adoption 
information  and  referrals  to  pregnant 
women  on  an  equal  basis  with  all  other 
courses  of  action  included  in 
nondirective  counseling  to  pregnant 
women.  Adoption  organizations 
(grantees)  will  be  required  to  develop 
and  implement  curricula  that  are 
consistent  with  best-practices  guidelines 
that  will  be  provided  to  recipients 
pursuant  to  the  award  of  the  cooperative 
agreement.  Adoption  organizations 
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funded  under  this  priority  area  will  be 
required  to  develop  and  implement 
curricula  to  train  staff  at  eligible  health 
centers  who  provide  or  who,  after 
training,  will  provide  pregnancy  or 
adoption  information  and  referrals.  The 
grantees  will  need  to  provide 
instruction  on  their  cxuricula  to  trainers, 
who  will  provide  training  to  health 
center  staff.  This  instruction  may  be 
conveyed  using  training-of-trainers 
(TOT)  courses  or  other  mechanisms  that 
provide  continuity  and  consistency  in 
the  training  for  the  instructors. 

Note:  A  cooperative  agreement  is  a  specific 
raethod  of  awarding  Federal  assistance  in 
which  substantial  Federal  involvement  is 
anticipated.  A  cooperative  agreement  clearly 
defines  the  respective  responsibilities  of  the 
Children's  Bureau  and  the  grantee  prior  to 
award.  The  Children's  Bureau  anticipates 
that  agency  involvement  will  produce 
programmatic  benefits  to  the  recipient 
otherwise  unavailable  to  them  for  carrying 
out  the  project.  The  involvement  and 
collaboration  includes  Children's  Bureau 
review  and  approval  of  planning  stages  of  the 
activities  before  implementation  phases  may 
begin  and  Children's  Bureau  and  recipient 
joint  collaboration  in  the  performance  of  key 
programmatic  activities  (i.e.,  strategic 
planning,  implementation,  information 
technology  enhancements,  training  and 
technical  assistance,  publications  or 

Eroducts,  and  evaluation).  Close  monitoring 
y  the  Children's  Bureau  of  the  requirements 
stated  in  this  announcement  that  limit  the 
p^ntee's  discretion  with  respect  to  scope  of 
services  offered,  organizational  structure  and 
management  processes,  coupled  with  close 
Children's  Bureau  monitoring  during 
performance,  in  order  to  assure  compliance 
with  the  intent  of  this  funding,  exceed  those 
Federal  stewardship  responsibilities 
customary  for  grant  activities. 

Background  Information: 
Definitions 

Title  XII  of  tile  Children's  Healtii  Act 
of  2000,  which  pertains  to  the  lAATP, 
defines  the  term  "adoption 
organization"  as  a  "national,  regional,  or 
local  organization  among  whose 
primary  piuposes  are  adoption;  that  is 
l&iowledgeable  in  all  elements  of  the 
adoption  process  and  on  providing 
adoption  information  and  referrals  to 
pregnant  women;  and  that  is  a  nonprofit 
private  entity." 

The  term  "designated  stafT'  pertains 
to  staff  at  an  eligible  health  center  "who 
provide  pregnancy  or  adoption 
information  and  referrals  (or  will 
provide  such  information  and  referrals 
after  receiving  training  under  a  grant)." 

The  term  "eligible  health  centers"  as 
defined  in  the  legislation  refers  to 
"public  and  nonprofit  private  entities 
that  provide  health  services  to  pregnant 
women,"  and  these  entities  are  targeted 
for  the  receipt  of  training.  These  entities 


are  not  eligible  to  submit  applications 
for  fimding  imder  this  program 
aimouncement  to  provide  the  training. 
There  are  approximately  3,000  entities 
that  fit  the  definition  of  "eligible  health 
centers"  and  are  therefore  eligible  to 
receive  training  under  the  lAATP. 
Adoption  organizations  funded  as 
LAATP  providers  make  reasonable 
efforts  to  ensure  that  the  eligible  health 
centers  offered  and  provided  lAAT 
include  those  that  receive  grants  imder 
Section  1001  of  the  Public  Health 
Services  Act  (PHSA)  (relating  to 
voluntary  family  planning  projects); 
grants  under  Section  330  of  the  PHSA 
(relating  to  community  health  centers, 
migrant  health  centers,  and  centers 
regarding  homeless  individuals  and 
residents  of  public  housing)^  and  grants 
under  the  PHSA  for  the  provision  of 
services  in  schools. 

Specific  Tasks  To  Be  Performed  by  the 
Adoption  Organizations  Providing 
lAATP 

The  LAATP  is  designed  to  ensure  that 
counselors  in  health  clinics  and  other 
settings  provide  women  who  have 
unplanned  pregnancies  with  complete 
and  accurate  information  on  adoption. 
Applicants  are  required  to  submit  a 
program  plan  that  clearly  and  concisely 
describes  a  strategy  for  developing 
LAATP  curriculum,  inviting  designated 
staff  of  eligible  health  centers  (including 
those  funded  under  PHSA  sections 
specified  above)  to  training,  scheduling 
training,  planning  and  implementing 
LAATP  sessions,  and  completing  post- 
training  activities  (e.g.,  participant 
reimbursement  and  evaluation).  The 
plan  should  indicate  the  number  and 
qualifications  of  trainers  and  anticipated 
geographic  areas  in  which  health  center 
staff  training  will  be  conducted. 

Adoption  organizations  funded  under 
this  priority  area  will  be  required  to 
cooperate  fully  in  any  and  all 
evaluations  of  LAATP  sponsored  by  the 
Department  of  Health  and  Human 
Services. 

Travel  for  Conferences: 
Approximately  four  weeks  after  the 
award  of  the  cooperative  agreements, 
the  project  director,  the  curriculum 
designer  and/or  the  training  director  for 
each  lAATP  will  be  required  to  attend 
a  two-day  conference  in  Washington, 
DC,  sponsored  by  the  Children's  Bureau 
for  LAATP  awardees  funded  under  this 
priority  area.  Attendees  will  become 
part  of  the  membership  of  the  LAATP 
Network.  Dining  this  conference  DHHS 
staff  will  review  the  best  practice 
guidelines  developed  for  the  LAATP  and 
discuss  the  implications  for  developing 
the  curricula  and  related  educational 
materials.  Scheduling  matters  and  plans 


for  ensuring  that  the  designated  staffs  of 
eligible  health  centers  receive  training 
during  the  three-year  course  of  the 
cooperative  agreement  will  be  ouUined 
and  discussed.  The  Children's  Bureau 
anticipates  reconvening  the  LAATP 
Network  annually  for  a  two-day  meeting 
in  Washington,  £)C,  at  the  beginning  of 
the  second  and  third  project  years. 

Each  budget  plan  should  include 
funding  for  the  three  aimual  LAATP 
Network  meetings  in  Washington,  DC. 
Additionally,  LA.\TP  awardees  will  be 
required  to  provide  funding  to  send  the 
project  director  and  the  evaluator  to  an 
annual  Children's  Bureau  grantees 
meeting. 

Geographic  Region:  In  the  project 
narrative,  applicants  are  required  to 
describe  the  specific  geographic  region 
that  will  be  served  by  the  LAATP 
adoption  organization.  This  section 
should  include  a  justification  for  the 
selection  of  the  region,  based  on,  for 
-example,  geographic  size  or  the  number 
and  types  of  eligible  health  centers  in 
the  area.  The  Children's  Bureau  will 
accept  applications  for  projects  of 
national,  regional,  or  local  scope.  The 
rationale  for  the  project  scope  must  be 
justified  in  detail. 

Curriculum  Development:  As  stated 
above,  applicants  will  be  required  to 
develop  and  implement  training 
programs  for  the  designated  staff  of  the 
eligible  health  centers  that  provide 
adoption  information  and  referrals  to 
pregnant  women  on  an  equal  basis  with 
all  other  courses  of  action  included  in 
nondirective  counseling  to  pregnant 
women. 

Within  four  months  of  the  award  of 
the  cooperative  agreement,  grantees  will 
be  required  to  submit  to  the  Children's 
Bureau  an  LAATP  curriculum  for  review 
and  approval  that  (a)  Is  competency- 
based,  (b)  conforms  to  professionally- 
recognized  standards  for  curriculum 
format  and  style,  (c)  is  consistent  with 
the  best-practices  guidelines,  required 
by  the  statute,  (d)  is  pilot  tested  and 
appropriately  modified,  as  necessary, 
before  broad  use,  and  (e)  can  be  reliably 
evaluated.  After  review  of  the  submitted 
curriculum,  the  Children's  Bureau  may 
require  the  grantee  to  make  revisions 
before  implementing  the  training. 

In  the  narrative  section  of  the 
application,  applicants  are  advised  to 
describe  the  strategies  and  processes 
that  they  will  use  to  design  a  curriculum 
that  is  consistent  with  the  LAATP 
guidelines.  Because  the  LAATP 
guidelines  are  not  currenUy  available,  it 
is  not  necessary  for  the  applicant  to 
present  a  tentative  curriculum  outline 
with  descriptions  of  specific  training 
modules.  Rather,  applicants  are 
encouraged  to  present  a  description  of 


29970 


Federal  Register /Vol.  66,  No.  107 /Monday,  June  4,  2001 /Notices 


Federal  Register /Vol.  66,  No.  107 /Monday.  June  4,  2001 /Notices 


29971 


training  approaches  that  may  be  used, 
methods  for  addressing  cultural 
diversity,  anticipated  session  length, 
and  supplemental  materials  (participant 
handouts,  visual  aides,  and  other 
resources).  Moreover,  applicants  are 
advised  to  demonstrate  a  familiarity 
with  and  understanding  of 
professionally  recognized  standards  and 
best  practices  pertaining  to  pregnancy 
coimseling,  supportive  services  and 
adoption  services  for  adolescents  and 
women  with  unplanned  pregnancies. 

Trainer  Qualifications:  CHA  requires 
that  adoption  organizations  sponsoring 
the  lAATP  agree  to  make  reasonable 
efforts  to  ensure  that  the  individuals 
who  provide  the  program  training  are 
individuals  who  are  knowledgeable  in 
all  elements  of  the  adoption  process  and 
are  experienced  in  providing  adoption 
information  and  referrals  in  the 
geographic  areas  in  which  the  eligible 
health  centers  are  located. 

As  part  of  the  project  narrative, 
applicants  are  advised  to  describe  the 
methods  that  they  will  use  to  recruit, 
select,  train  and  evaluate  instructors 
who  will  provide  the  training  to  the 
designated  staff  of  health  centers.  There 
are  no  geographic  restrictions  on  where 
the  prospective  trainers  may  be  trained 
or  constraints  on  how  the  training  is  to 
be  conducted.  Therefore,  applicants  will 
be  accorded  flexibility  in  developing 
training  programs  for  the  instructors. 

LAATP  Implementation:  Adoption 
organizations  will  be  required  to  begin 
training  of  the  designated  staff  of  health 
centers  at  the  beginning  of  the  seventh 
month  after  the  award  of  the  cooperative 
agreement.  In  the  project  narrative, 
applicants  are  advised  to  specify  the 
proposed  geographic  region  for  training 
of  health  center  staff,  the  number  of 
training  sessions  anticipated  diuing 
each  year  of  funding,  and  the  number  of 
health  centers  and  designated  staff  to  be 
trained. 

To  the  extent  possible,  training  of 
designated  staff  of  the  health  centers  is 
to  be  conducted  in  the  geographic  areas 
in  which  the  centers  are  located. 
Adoption  organizations  will  be  required 
to  cooperate  and  coordinate  with  the 
Children's  Bureau  and  the  other 
members  of  the  lAATP  Network  in 
selecting  sites  for  health  center  staff 
training  and  scheduling  these  events  to 
ensure  that  geographic  regions  are 
neither  over-served  nor  under-served.  In 
the  project  narrative,  applicants  are 
encouraged  to  present  a  plan  that  may 
be  used  for  informing  eligible  health 
centers  of  the  availability  and  time  and 
place  of  training. 

Applicants  are  also  encouraged  to 
present  a  plan  for  the  dissemination  of 
adoption  information  that  may  be  used 


in  conjunction  with  the  training  or  to 
supplement  the  training. 

Adoption  organizations  will  be 
required  to  provide  reimbursement  to 
health  centers  that  are  grantees  funded 
under  PHSA  Sections  330  or  1001  for  all 
costs  incurred  in  obtaining  training  for 
the  designated  staff. 

Applicants,  in  the  project  narrative, 
are  encouraged  to  present  a  plan  for  an 
ongoing  evaluation  of  the  lAATP.  The 
evaluation  plan  should  be  two  tiered  to 
address  (1)  Training  processes, 
including  the  plaxming,  content  and 
quality  of  training  and  educational 
materials  provided  to  health  center  staff, 
and  methods  for  improving  the  program, 
and  (2)  participant  satisfaction  and 
training  effectiveness,  including  how 
and  the  extent  to  which  adoption 
information  and  referrals  upon  request 
are  provided  by  health  center  staff. 

Applicants  that  do  not  have  the  in- 
house  capacity  to  conduct  an  objective, 
large-scale  evaluation  are  advised  to 
propose  contracting  with  a  third-party 
social  sciences  evaluator  or  a  university 
or  college  to  conduct  the  evaluation. 

Evaluation:  The  following  four 
criteria  will  be  used  to  review  and 
evaluate  each  application.  The  appHcant 
should  address  each  criterion  in  the 
project  proposal.  The  point  values 
(sxunming  up  to  100)  indicate  the 
maximum  numerical  weight  each 
criterion  will  be  accorded  in  the  review 
process. 

Criterion  1:  Objectives  and  Need  for 
Assistance  (20  Points) 

Grantees  under  this  priority  area, 
2001. El,  will  design  and  field-test  a 
curriciilum  consistent  vdth  best 
practices  guidelines,  required  by  the 
statute,  and  provide  training  as  part  of 
the  Infant  Adoption  Awareness  Training 
Program  (lAATP).  Applicants  will  need 
to  understand  the  purpose  of  section 
330F  of  Title  XII:  Adoption  Awareness 
of  the  Children's  Health  Act  of  2000  and 
show  how  their  approach  to  curriculum 
design  and  training  implementation  will 
contribute  to  achieving  the  legislative 
goals.  Applicants  must  also  demonstrate 
an  understanding  of  the  awareness, 
information  and  skills  needed  by  the 
designated  staff  of  eligible  health 
centers,  including  grantees  under 
Sections  330  and  1001  of  the  Public 
Health  Services  Act  (PHSA)  and 
grantees  under  the  PHSA  for  the 
provision  of  services  in  schools. 
Apphcants  must  also  demonstrate  an 
understanding  of  the  information  and 
service  needs  of  adolescents  and  women 
with  unplanned  pregnancies. 

Applicants  shouldprovide  letters  of 
commitment  or  Memoranda  of 
Understanding  from  organizations, 


agencies  and  consultants  that  will  be 
partners  or  collaborators  in  the 
proposed  project.  These  documents 
should  describe  the  role  of  the  agency, 
organization  or  consultant  and  detail 
specific  tasks  to  be  performed. 

Specific  Review  Criteria 

(1)  Extent  to  which  the  application 
reflects  an  imderstanding  of  the  goaU 
and  objectives  of  lAATP  and  shows  how 
their  approach  to  curriculum  design  and 
training  implementation  will  contribute 
to  achieving  the  legislative  goals; 

(2)  Extent  to  which  the  application 
clearly  describes  and  documents  the 
training  needs  of  the  designated  staff  of 
eligible  health  centers  and  demonstrates 
an  imderstanding  of  the  need  for 
assistance  to  support  and  enhance 
existing  ciuriculum  and  training  efforts 
pertaining  to  adoption; 

(3)  Extent  to  which  the  application 
reflects  a  knowledge  and  imderstanding 
of  the  issues  faced  by  adolescents  and 
women  with  unplanned  pregnancies 
and  the  importance  of  providing 
adoption  information  and  referrals  to 
pregnant  women  on  an  equal  basis  with 
all  other  courses  of  action  included  in 
nondirective  coimseling; 

(4)  Extent  to  which  the  application 
reflects  a  knowledge  and  understanding 
of  the  legal  framework  of  adoption,  and 
adoption  services  and  resources  in  the 
geographic  area  in  which  the  proposed 
training  will  be  conducted; 

(5)  Extent  to  which  the  application 
describes  the  specific  benefits  that  the 
staff  of  the  eUgible  health  centers  will 
derive  from  the  proposed  training; 

(6)  Extent  to  which  the  application 
clearly  describes  the  benefits  that  clients 
of  the  eligible  health  centers  will  derive; 

(7)  Extent  to  which  the  application 
explains  how  the  proposed  curriculum 
and  training  will  contribute  to  increased 
knowledge  of  the  problems,  issues,  and 
effective  strategies  and  best  practices  in 
the  field; 

(8)  Extent  to  which  the  application 
reflects  a  knowledge  and  understanding 
of  the  challenges  of  developing  LAATP  ' 
ciuriculum  and  providing  training  to 
support  and  enhance  the  awareness, 
knowledge  and  skills  of  the  designated 
staff  of  eligible  health  centers;  and 

(9)  Extent  to  which  the  application 
presents  a  vision  of  the  training-delivery 
systems  to  be  developed,  and  discusses 
broad  contextual  factors  that  will 
facilitate  or  impede  the  implementation 
of  this  system. 

Criterion  2:  Approach  (40  Points) 

In  this  section,  applicants  are 
expected  to  define  goals  and  specific, 
measurable  objectives  for  the  project. 
Goals  and  objectives  should  not  be 


confused.  Goals  are  an  end  product  of 
an  effective  project.  Objectives  are 
measurable  steps  for  reaching  goals. 

Applicants  are  advised  to  describe  a 
preliminary,  yet  appropriate,  feasible 
plan  of  action  pertaining  to  the  scope  of 
the  curriculum  and  training  and  provide 
details  on  how  the  proposed  training 
will  be  accomplished.  If  the  project 
involves  partnerships  with  other 
agencies  and  organizations,  then  the 
roles  of  each  partner  should  be  clearly 
specified. 

Applicants  are  required  to  describe 
how  LAATP  will  be  evaluated  to 
determine  the  extent  to  which  it  has 
achieved  its  stated  goals  and  objectives. 
Applicants  are  expected  to  present  a 
project  design  that  includes  detailed 
procedures  for  documenting  project 
activities  and  results,  including  the 
development  of  a  data  collection 
infrastructure  that  is  sufficient  to 
support  a  methodologically  sound  and 
rigorous  evaluation.  The  evaluation 
design  is  expected  to  include  process 
and  outcome  analyses  with  qualitative 
and  quantitative  components. 

This  criterion  consists  of  four  broad 
topics:  (1)  Curriculum  design,  (2) 
training  of  trainers  and  implementation, 
(3)  evaluation,  and  (4)  dissemination. 

Curriculum  Design 
Specific  Review  Criteria 

(1)  Extent  to  which  the  application 
reflects  a  familiarity  with  and 
understanding  of  professionally- 
recognized  standards  and  best  practices 
pertaining  to  pregnancy  counseling, 
supportive  services  and  adoption 
services  for  adolescents  and  women 
with  unplanned  pregnancies; 

(2)  Extent  to  which  the  proposed 
training  goals,  objectives  and  outcomes 
are  clearly  specified  and  measurable, 
and  reflect  an  understanding  of  the 
characteristics  of  the  training  recipients 
and  their  clients  and  the  context  in 
which  eligible  health  centers  operate; 
and 

(3)  Extent  to  which  the  application 
presents  an  approach  to  the  design  of 
LAATP  curriculum  that  (a)  is 
competency  based,  (b)  conforms  to 
professionally-recognized  standards  for 
curriculum  format  and  style,  (c)  is 
consistent  with  the  best-practices 
guidelines,  required  by  the  statute,  (d)  is 
culturally-responsive  to  the  diverse 
population  of  health  center  pregnancy 
counselors  and  their  clients,  (e)  is  pilot 
tested  and  appropriately  modified,  as 
necessary,  before  broad  use,  and  (f)  can 
be  readily  evaluated. 


Training  of  Trainers  and 
Implementation 

Specific  Review  Criteria 

(1)  Extent  to  which  the  application 
clearly  describes  and  provides  a 
justification  for  the  selection  of  the 
geographic  region  that  will  be  served  by 
the  training,  including  the  number  and 
types  of  eligible  health  centers  in  the 
area; 

(2)  Extent  to  which  the  application 
presents  an  appropriate,  feasible  and 
realistic  plan  for  scheduling  and 
conducting  the  training,  including  the 
number  of  sessions  anticipated  during 
each  year  of  funding,  and  the  number  of 
health  centers  and  designated  staff  to  be 
trained; 

(3)  Extent  to  which  the  application 
presents  an  appropriate,  feasible  and 
realistic  plan  for  recruiting,  selecting, 
and  training  individuals  to  provide 
training  to  designated  staff  at  eligible 
health  centers  and  ensuring  that  the 
selected  trainers  are  knowledgeable  in 
all  elements  of  the  adoption  process  and 
experienced  in  providing  adoption 
information  and  referrals  in  the 
geographic  areas  in  which  the  eligible 
health  centers  are  located; 

(4)  Extent  to  which  the  application 
provides  an  appropriate,  feasible  and 
realistic  plan  for  documenting  project 
activities  and  results,  including  the 
collection  of  data  that  can  be  used  to 
describe  and  evaluate  the  training,  the 
process  used  to  disseminate  information 
to  eligibleliealth  centers  about  the 
availability  of  training,  contact 
information,  information  on  the  number 
of  trainings  held,  the  number  of 
participants  by  type  of  health  center 
(federal  funding  grantee  status,  section 
1001,  section  330,  etc.),  and  participant 
satisfaction  with  the  training;  and 

(5)  Extent  to  which  the  proposed 
project  will  establish  and  coordinate 
linkages  with  other  appropriate  agencies 
and  organizations  on  the  local.  State  or 
Federal  level  serving  the  target 
population. 

Evaluation 

Specific  Review  Criteria 

(1)  Extent  to  which  the  methods  of 
evaluation  are  feasible,  comprehensive 
and  appropriate  to  the  goals,  objectives 
and  context  of  the  training, 
characteristics  of  training  recipients  and 
health  center  clients; 

(2)  Extent  to  which  the  applicant 
provides  an  appropriate,  feasible  and 
realistic  plan  for  evaluating  LAATP, 
including  performance  feedback  and 
periodic  assessment  of  program  progress 
that  can  be  used  to  modify  the 
curriculum,  as  necessary,  and  serve  as  a 
basis  for  program  adjustments; 


(3)  Extent  to  which  the  methods  of 
evaluation  include  process  and  outcome 
analyses  for  assessing  the  effectiveness 
of  program  strategies  and  the 
implementation  process; 

(4)  Extent  to  which  the  methods  of 
evaluation  include  the  use  of  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
program  and  will  produce  quantitative 
and  qualitative  outcome  data;  and 

(5)  Extent  to  which  the  evaluation 
plan  is  likely  to  yield  findings  or  results 
about  effective  strategies,  and  contribute 
to  and  promote  evaluation  research  and 
evidence-based  practices  that  may  be 
used  to  guide  replication  or  testing  in 
other  settings. 

Dissemination 

Applicants  are  required  to  describe 
the  products  that  they  will  develop 
pursuant  to  LAATP.  Products  should 
include  curricula,  but  may  also  include 
questionnaires,  interview  guides  and 
other  data  collection  instruments, 
software  designed  for  the  proposed 
program,  Internet  applications  (i.e.,  Web 
postings,  etc.),  technical  reports,  journal 
articles,  and  a  final  report  describing  the 
target  population,  issues  addressed, 
program  design,  implementation, 
outcomes  and  the  results  of  the     *       - 
evaluation.  Applicants  should  dTscuss 
the  intended  audiences  for  these 
products  (e.g.,  adoption  agencies,  clients 
of  eligible  health  centers,  researchers, 
policy  makers,  and  practitioners]  and 
present  a  dissemination  plan  specifying 
the  venues  for  conveying  the 
information. 

Specific  Review  Criteria 

(1)  Extent  to  which  the  application 
provides  an  appropriate,  feasible  and 
realistic  plan  for  dissemination  of 
curricula  and  related  educational 
materials; 

(2)  Extent  to  which  the  intended 
audience  is  clearly  identified  and 
defined  and  is  appropriate  to  the  goals 
of  the  proposed  program; 

(3)  Extent  to  which  the  program's 
products  will  be  useful  to  each  of  these 
audiences; 

(4)  Extent  to  which  the  application 
presents  a  realistic  schedule  for 
developing  these  products,  and  provides 
a  dissemination  plan  that  is  appropriate 
in  scope  and  budget  to  each  of  these 
audiences;  and 

(5)  Extent  to  which  the  products  to  be 
developed  during  the  program  are 
described  clearly  and  will  address  the 
goal  of  dissemination  of  information 
and  are  designed  to  support  evidence- 
based  improvements  of  practices  in  the 
field. 
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Criterion  3:  Organizational  Profiles  (25 
Points) 

Applicants  need  to  demonstrate  that 
they  have  the  capacity  to  implement  the 
proposed  program.  Capacity  includes  (1) 
experience  with  similar  projects;  (2) 
experience  with  the  target  population; 
(3)  qualifications  and  experience  of  the 
project  leadership;  (4)  conunitment  to 
developing  and  sustaining  working 
relationships  among  key  stakeholders; 
(5)  experience  and  commitment  of  any 
consultants  and  subcontractors;  and,  (6) 
appropriateness  of  the  organizational 
structure,  including  the  management 
information  system,  to  carry  out  the 
program. 

This  criterion  consists  of  three  broad 
topics:  (1)  Management  plan,  (2)  staff 
qualifications,  and  (3)  organizational 
capacity  and  resources. 

Management  Plan 

Applicants  are  expected  to  present  a 
sound  and  feasible  management  plan  for 
implementing  the  proposed  program. 
This  section  should  detail  how  the 
program  will  be  structured  and 
managed,  how  the  timeliness  of 
activities  will  be  ensured,  how  quality 
control  will  be  maintained,  and  how 
costs  vyill  be  controlled.  The  role  and 
responsibilities  of  the  lead  agency 
should  be  clearly  defined  and,  if 
appropriate,  applicants  should  discuss 
the  management  and  coordination  of 
activities  carried  out  by  any  partners, 
subcontractors  and  consultants. 

Applicants  should  include  a  list  of 
organizations  and  consiUtants  who  will 
work  with  the  project,  along  with  a 
short  description  of  the  nature  of  their 
contribution  or  effort. 

Applicants  are  also  exi>ected  to 
produce  a  timeline  that  presents  a 
reasonable  schedule  of  target  dates, 
accomplishments  and  deliverables.  The 
timeline  should  include  the  sequence 
and  timing  of  the  major  tasks  and 
subtasks,  important  milestones,  reports, 
and  completion  dates.  The  application 
should  also  discuss  factors  that  may 
affect  project  implementation  or  the 
outcomes  and  present  realistic  strategies 
for  the  resolution  of  these  difficulties. 

Specific  Review  Criteria 

(1)  Extent  to  which  the  management 
plan  presents  a  realistic  approach  to 
achieving  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines  and 
milestones  for  accomplishing  project 
tasks; 

(2)  Extent  to  which  the  role  and 
responsibilities  of  the  lead  agency  are 
clearly  defined  and  the  time 


commitments  of  the  project  director  and 
other  key  project  personnel  (including 
consultants)  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project; 

(3)  Extent  to  which  the  application 
discusses  factors  that  may  affect  the 
development  and  implementation  of 
training  and  presents  realistic  strategies 
for  the  resolution  of  these  difficulties; 
and 

(4)  Extent  to  which  the  applicant 
presents  an  appropriate,  feasible  and 
realistic  plan  for  providing 
reimbursement  to  health  centers  that  are 
grantees  funded  under  PHSA  Sections 
330  or  1001  for  all  costs  incurred  in 
obtaining  the  training  for  designated 
staff. 

Staff  Qualifications 

In  this  section,  applicants  must 
provide  evidence  that  project  staff  have 
the  requisite  training,  experience,  and 
expertise  to  carry  out  the  proposed 
curriculum  development  and  training 
on  time,  within  budget,  and  with  a  high 
degree  of  quality.  Include  information 
on  staff  knowledge  of  curriculum 
development,  training  implementation, 
the  adoption  field,  and  experience 
working  with  pregnancy  counselors  at 
health  centers  and  women  with 
unplanned  pregnancies. 

Brief  resumes  of  current  and  proposed 
staff,  as  well  as  job  descriptions,  should 
be  included.  Resumes  must  indicate  the 
position  that  the  individual  will  fill,  and 
each  position  description  must 
specifically  describe  the  job  as  it  relates 
to  the  proposed  project. 

Specific  Review  Criteria 

(1)  Extent  to  which  the  proposed 
project  director,  key  project  staff  and 
consultants  have  the  necessary  technical 
skill,  knowledge  and  experience  to 
successfully  carry  out  their 
responsibilities;  and 

(2)  Extent  to  which  staffing  is 
adequate  for  the  proposed  project, 
including  administration,  program 
services,  data  processing  and  analysis, 
evaluation,  reporting  and  dissemination 
of  curriculum,  related  educational 
materials  and  findings. 

Organizational  Capacity  and  Resources 

Applicants  must  show  that  they  have 
the  organizational  capacity  and 
resources  to  successfully  carry  out  the 
project  on  time  and  to  a  high  standard 
of  quality,  including  the  capacity  to 
resolve  a  variety  of  technical  and 
management  problems  that  may  occur, 
ff  the  proposal  involves  partnering  and/ 
or  subcontracting  with  other  agencies/ 
organizations,  then  the  proposal  should 
include  an  organizational  capability 


statement  for  each  participating 
organization  documenting  the  ability  of 
the  partners  and/or  subcontractors  to 
fulfill  their  assigned  roles  and  functions. 

Specific  Review  Criteria 

(1)  Extent  to  which  the  applicant  and 
partnering  organizations  collectively 
have  experience  in  developing  curricula 
and  implementing  training  on  the  local 
and  regional  levels; 

(2)  Extent  to  which  the  applicant  has 
experience  in  developing  curricida  and 
other  educational  materials 
incorporating  best-practice  guidelines 
on  the  provision  of  adoption 
information;  and 

(3)  Extent  to  which  the  applicant  has 
adequate  organizational  resources  for 
the  proposed  project,  including 
administration,  program  operations, 
data  processing  and  analysis, 
evaluation,  reporting  and  dissemination 
of  findings. 

Criterion  4:  Budget  and  Budget 
Justification  (15  Points) 

Applicants  are  expected  to  present  a 
budget  with  reasonable  project  costs, 
appropriately  allocated  across 
component  areas  and  sufficient  to 
accomplish  the  objectives. 
Consideration  shall  be  given  to  project 
delays  due  to  start-up  when  preparing 
the  budget. 

Applicants  are  expected  to  allocate 
sufficient  funds  in  the  budget  to  provide 
for  the  project  director,  the  curriculum 
designer  and/or  the  training  director  for 
the  LAATP  to  attend  an  annual  two-day 
LAATP  Network  conference  in 
Washington,  D.C.  sponsored  by  the 
Children's  Bureau.  Applicants  are 
expected  to  allocate  sufficient  funds  in 
the  budget  to  provide  for  the  project 
director  and  evaluator  to  attend  an 
annual  three-day  grantees'  meeting  in 
Washington,  D.C.  Attendance  at  these 
conferences  is  a  grant  requirement. 

Specific  Review  Criteria 

(1)  Extent  to  which  applicant 
demonstrates  that  the  project  costs  and 
budget  information  submitted  in 
Standard  Forms  424  and  424A  for  the 
proposed  program  are  reasonable  and 
justified  in  terms  of  the  proposed  tasks 
and  the  anticipated  results  and  benefits; 
and, 

(2)  Extent  to  which  the  fiscal  control 
and  accounting  procedures  are  adequate 
to  ensure  prudent  use,  proper  and 
timely  disbursement  and  accurate 
accounting  of  funds  received  under  this 
program  announcement. 

Project  Duration:  The  projects  wrill  be 
awarded  for  a  project  period  of  36 
months.  The  project  period  will  be  9/30/ 
01-9/29/04.  The  initial  grant  award  will 


bo  for  a  12-month  budget  period.  The 
initial  budget  period  will  be  9/30/01-9/ 
29/02.  The  award  of  continuation 
funding  beyond  each  12-month  budget 
period  will  be  subject  to  the  availability 
of  funds,  satisfactory  progress  on  the 
part  of  each  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Federal  Share  of  Project  Costs:  The 
maximiun  Federal  share  of  the  project  is 
dependent  on  the  scope  of  the  project 
submitted.  The  Children's  Biueau  will 
accept  applications  for  projects  of 
national,  regional,  or  local  scope. 
Projects  of  national  scope  may  not 
exceed  $7,000,000  per  budget  period 
and  smaller,  regional  projects  may  not 
exceed  $1 ,500,000  per  budget  period. 
Regardless  of  scope,  all  applications 
must  include  reasonable  budgets  with 
proposed  funding  commensiuate  to  the 
scope  of  work  described  in  the 
application. 

Matching  or  Cost  Sharing 
Requirement:  There  is  no  matching 
requirement. 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  two 
projects  will  be  funded. 

Length  of  Proposal:  The  length  of  the 
proposal  is  limited  to  50  pages, 
including  all  forms  and  attachments. 
Any  pages  over  this  number  will  be 
removed  and  will  not  be  reviewed. 

CFDA  Number:  93.254. 

Part  ni:  The  Application:  Instructions, 
Review,  and  Funding  Process 

A.  Application  Format 

To  be  considered  for  funding,  each 
application  must  be  submitted  with  the 
forms  provided  at  the  end  of  this 
announcement  and  in  accordance  with 
the  guidance  provided.  The  application 
must  be  signed  by  an  individual 
authorized  to  act  for  the  applicant 
agency  and  to  assume  responsibility  for 
the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

To  be  considered  for  funding,  each 
applicant  must  submit  one  signed 
original  and  two  additional  copies  of  the 
application,  including  all  forms  and 
attachments,  to  the  Application  Receipt 
Point  as  specified.  The  original  copy  of 
the  application  must  have  original 
signatures,  signed  in  black  ink. 

The  application  must  be  typed, 
double  spaced,  printed  on  only  one 
side,  with  at  least  Vz  inch  margins  on 
each  side  and  1  inch  at  the  top  and 
bottom,  using  standard  12-point  fonts 
[such  as  Times  Roman  or  Courier). 
Pages  must  be  numbered  and  each  copy 
must  be  stapled  securely  in  the  upper 
left  comer. 


Pages  over  the  page  limit  stated  in 
with  the  priority  area  will  be  removed 
from  the  application  and  will  not  be 
reviewed. 

All  copies  of  an  application  must  be 
submitted  in  a  single  package.  The 
package  must  be  clearly  labeled  for  the 
specific  priority  area  it  is  addressing. 

Because  each  application  will  be 
duplicated,  do  not  use  or  include 
separate  covers,  binders,  clips,  tabs, 
plastic  inserts,  maps,  brochures,  or  any 
other  items  that  cannot  be  processed 
easily  on  a  photocopy  machine  with  an 
automatic  feed.  Do  not  bind,  clip,  staple, 
or  fasten  in  any  way  separate 
subsections  of  the  application, 
including  supporting  dociunentation. 
Applicants  are  advised  that  the  copies 
of  the  application  submitted,  not  the 
original,  will  be  reproduced  by  the 
Federal  government  for  review. 

B.  Application  Content 

Each  application  must  contain  the 
following  items  in  the  order  listed: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424).  Follow  the 
instructions  below  and  those  that 
accompany  the  form. 

In  Item  5  of  Form  424,  include  name, 
phone  niunber,  and,  if  available,  email 
and  fax  niunbers  of  the  contact  person. 

In  Item  8  of  Form  424,  check  'New.' 

In  Item  10  of  Form  424,  clearly 
identify  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  program  title  and 
number  for  the  program  for  which  funds 
are  being  requested  as  stated  at  the  end 
of  each  priority  area  section. 

In  Item  11  of  Form  424,  identify  the 
single  Priority  Area  the  application 
addresses. 

In  Item  12  of  Form  424,  identify  the 
specific  geographic  area  to  be  served. 

In  Item  14  of  Form  424,  identify 
Congressional  districts  of  both  the 
applicant  and  project. 

2.  Budget  Information  Non- 
Construction  Programs  (Form  424A)  and 
Budget  Justification.  Follow  the 
instructions  provided  and  those  in  the 
Uniform  Project  Description.  Note  that 
Federal  funds  provided  to  States  and 
services  or  other  resources  purchased 
with  Federal  funds  may  not  be  used  to 
match  project  grants. 

3.  Certifications/ Assiuances. 
Applicants  requesting  financial 
assistance  for  nonconstruction  projects 
must  file  the  Standard  Form  424B, 
'Assurances:  Non-Construction 
Programs.'  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications.  Applicants  must 
provide  a  certification  regarding 
lobbying  when  applying  for  an  award  in 
excess  of  $100,000.  Applicants  must 


sign  and  return  the  certification  with 
their  applications. 

Applicants  must  disclose  lobbying 
activities  on  the  Standard  Form  LLL 
when  applying  for  an  award  in  excess 
of  $100,000.  Applicants  who  have  used 
non-Federal  funds  for  lobbying 
activities  in  connection  with  receiving 
assistance  under  this  aiuiouncement 
shall  complete  a  disclosure  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if 
applicable,  with  their  applications. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug  Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  the  applicant  is  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presendy 
debarred,  suspended  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
need  not  mail  back  the  certification  with 
the  applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presenUy 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 

Lf  applicable,  applicants  must  include 
a  completed  Form  310,  Protection  of 
Human  Subjects. 

If  applicable,  applicants  must  include 
a  completed  SPOC  certification  (Single 
Point  of  Contact)  with  the  date  of  the 
SPOC  contact  entered  in  line  16,  page  1 
of  the  Form  424. 

By  signing  the  "Signatiue  of 
Authorized  Representative"  on  the  SF 
424,  the  applicant  is  providing  a 
certification  and  need  not  mail 
assurances  for  completing  the  following 
grant  and  cooperative  agreement 
requirements: 

a.  Collection  of  data  on  individuals 
served;  types  of  services  provided;  types 
and  nature  of  needs  identified  and  met 
and  any  other  such  information  as  may 
be  required  by  ACYF; 

b.  Compliance  with  all  HHS 
regulations  and  procedures  pertaining  to 
confidentiality  and  careful  handling  of 
information  on  individuals,  families  and 
evaluation  data;  and,  obtaining 
informed  consent; 

c.  Participation  in  any  evaluation 
effort  supported  by  HHS; 

d.  Submission  of  all  required  reports 
in  a  timely  manner,  in  recommended 
formats  (to  be  provided),  and  that  the 
final  report  will  also  be  submitted  on 
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disk  or  electronically  using  a  standard 
word-processing  program;  and, 

e.  Attendance  of  a  key  staff  person 
from  the  project  at  an  annual  3-day 
grantees'  meeting  in  Washington,  DC. 

4.  Project  Abstract/Sununary  (one 
page  maximum).  Clearly  mark  this  page 
with  the  applicant  name  as  shown  on 
item  5  of  the  Form  424,  identify  the 
competitive  grant  Priority  Area  and  the 
title  of  the  proposed  project  as  shown  in 
item  11  and  the  service  area  as  shown 
in  item  12  of  the  Form  424.  The 
summary  description  should  not  exceed 
300  words. 

Care  should  be  taken  to  produce  an 
abstract/summary  that  accurately  and 
concisely  reflects  the  proposed  project. 
It  should  describe  the  objectives  of  the 
project,  the  approach  to  be  used  and  the 
results  or  benefits  expected. 

5.  Project  Description.  Applicants 
should  organize  their  project 
description  by  the  evaluation  criteria 
listed  in  Part  n  imder  the  priority  area 
description  and  provide  specific 
information  that  addresses  all  the 
components  of  each  evaluation 
criterion. 

Applicants  shoidd  be  mindful  of  the 
importance  of  preparing  and  submitting 
applications  that  are  responsive  to  the 
priority  area  description  and  that  use 
language,  terms,  concepts  and 
descriptions  that  are  generally  known  to 
and  accepted  by  the  field  of  child 
welfare.  Refer  to  the  Uniform  Project 
Description  in  Part  IV  for  general 
guidance  on  preparing  a  project 
description  and  budget  justification. 

C.  State  Single  Point  of  Contact  (E.O. 
12372) 

Applicants  shoidd  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process.  The  OMB  list  of  SPOCs 
is  included  in  Part  IV  section  B  below 
and  available  online.  Submit  a  copy  of 
the  SPOC  response,  if  available,  with 
your  application. 

D.  The  Paperwork  Reduction  Act  of 
1995  (Public  Law  104-13) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  information. 

The  project  description  is  approved 
under  OMB  control  number  0970-0139 
which  expires  12/31/2003. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currentiy  valid  OMB 
control  number. 

For  more  information  please  contact: 
PA  content  and  usage  related,  Vardrine 

Carter,  OA/OFS/DGP,  (202)  205-8398 
OMB  clearance  related.  Bob  Sargis,  OA/ 

OIS/IRM,  (202)  690-7275 

If  you  have  any  further  questions, 
please  contact  Larry  Thompkins  at  (202) 
260-5607. 

E.  The  Screening,  Review  and  Funding 
Process 

Before  a  panel  review,  each 
application  will  be  screened  for 
applicant  organization  eligibility  as  well 
as  to  make  siu«  the  application  contains 
all  essential  elements.  Applications 
received  from  ineligible  organizations 
and  applications  that  are  received  after 
the  deadline  will  be  withdrawn  from 
further  consideration.  Applicants  will 
be  notified  if  their  applications  are 
screened  out. 

A  panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  use  the 
evaluation  criteria  included  in  the 
priority  area  description  to  evaluate  the 
applications.  The  reviewers  will 
determine  the  strengths  and  weaknesses 
of  each  application,  provide  comments 
and  assign  numerical  scores. 

All  applications  will  be  reviewed  and 
evaluated  using  four  major  criteria:  (1) 
Objectives  and  need  for  assistance,  (2) 
approach,  (3)  organizational  profiles, 
and  (4)  budget  and  budget  justification. 
Each  criterion  has  been  assigned  a  point 
value.  The  point  values  (siunming  up  to 
100)  indicate  the  maximum  numeric^ 
weight  each  criterion  will  be  accorded 
in  the  review  and  evaluation  process. 
Within  each  criterion  there  is  a  listing 
of  the  specific  review  criteria  that  will 
be  used  to  calculate  the  score  for  the 
criterion.  The  applicant  should  address 
each  criterion  and  the  specific  review 
criteria  in  the  project  application. 

The  resiUts  of  the  competitive  review 
are  a  primary  factor  in  making  funding 
decisions.  In  addition.  Federal  stafi^  will 
conduct  administrative  reviews  of  the 
applications  and,  in  light  of  the  residts 
of  the  competitive  review,  will 
recommend  applications  for  funding  to 
the  ACYF  Commissioner.  ACYF 
reserves  the  option  of  discussing 
applications  with  other  funding  soiut:es 
when  this  is  in  the  best  interest  of  the 
Federal  government.  ACYF  may  also 
solicit  and  consider  comments  from 
ACF  Regional  Office  staff  in  making 
funding  decisions. 

The  Commissioner,  Administration 
on  Children,  Youth  and  Families,  makes 
final  decisions  regarding  the 
applications  to  be  funded.  Successful 


applicants  will  be  notified  through  the 
issuance  of  a  Financial  Assistance 
Award  which  will  set  forth  the  amount 
of  funds  granted,  the  terms  and 
conditions  of  the  grant  or  cooperative 
agreement,  the  effective  date  of  the 
grant,  the  budget  period  for  which 
initial  support  will  be  given,  the  non- 
Federal  share  to  be  provided,  if 
applicable,  and  the  total  project  period 
for  which  support  is  contemplated. 

The  Commissioner  will  notify 
organizations  in  writing  when  their 
applications  will  not  be  funded.  Every 
effort  will  be  made  to  notify  all 
unsuccessful  applicants  as  soon  as 
possible  after  final  decisions  are  made. 

Grants  will  be  reviewed  in  late 
summer  2001.  FY  2001  grant  awards 
will  be  made  by  the  Department  of 
Health  and  Human  Services  no  later 
than  September  30,  2001. 

Part  IV:  Application  Forms, 
Assurances,  and  Certifications 

A.  Project  Description  Overview 

The  following  ACF  Uniform  Project 
Description  has  been  approved  under 
OMB  Control  Niunber  0970-0139. 
Applicants  should  prepare  the  project 
description  statement  in  accordance 
with  the  following  general  instructions. 

1.  Project  Summary/ Abstract:  Provide 
a  siunmary  of  the  project  description 
(one  page  or  less)  with  reference  to  the 
fundkig  request. 

2.  Objectives  and  Need  for  Assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
documentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  plaiming  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currentiy  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

3.  Approach:  Outline  a  plan  of  action, 
which  describes  the  scope,  and  detail  of 
how  the  proposed  work  will  be 
accomplished.  Accoimt  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors,  which  might 
accelerate  or  decelerate  the  work  and 
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rtate  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  imusual  features  of  the 
project  such  as  design  or  technological 
iimovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  niunber  of  people  to  be  served 
and  the  number  of  program  activities  to 
be  held,  or  appropriate  measurable 
outcomes.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  are  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  might  be  needed 
prior  to  any  "collection  of  information 
that  is  conducted  or  sponsored  by 
ACF."  List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  whom  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

4.  Evaluation:  Provide  a  narrative 
addressing  how  the  results  of  the  project 
and  the  conduct  of  the  project  will  be 
evaluated.  In  addressing  the  evaluation 
of  results,  state  how  you  will  determine 
the  extent  to  which  the  project  has 
achieved  its  stated  objectives  and  the 
extent  to  which  the  accomplishment  of 
objectives  can  be  attributed  to  the 
project.  Discuss  the  criteria  to  be  used 
to  evaluate  results,  and  explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
project  results  and  benefits  are  being 
achieved.  With  respect  to  the  conduct  of 
the  project,  define  the  procedures  to  be 
employed  to  determine  whether  the 
project  is  being  conducted  in  a  manner 
consistent  with  the  work  plan  presented 
and  discuss  the  impact  of  the  project's 
various  activities  on  the  project's 
effectiveness. 

5.  Organizational  Profiles:  Provide 
information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 


other  pertinent  information.  Any 
nonprofit  organization  submitting  an 
application  must  submit  proof  of  its 
nonprofit  status  in  its  application  at  the 
time  of  submission.  The  nonprofit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currentiy  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

6.  Budget  and  Budget  Justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424.  Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

6a.  Personnel: 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  tide,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
and  wage  rates.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

6b.  Fringe  Benefits: 

Description:  Costs  of  employee  ftinge 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  and  taxes. 

6c.  Travel: 

Description:  Costs  of  project-related 
travel  by  employees  of  tiie  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 


attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

6d.  Equipment: 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  typf  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

6e.  Supplies: 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  thefr  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 

6f.  Contractual: 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  fi-ee 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currentiy  set  at 
$100,000).  Recipients  might  be  required 
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to  make  available  to  ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agenc>'  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

6g.  Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

6h.  Indirect  Charges: 

Description:  Total  amoimt  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Hiunan 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  shoiUd 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  application  based  on 
its  most  recently  completed  fiscal  year 
in  accordance  with  the  principles  set 
forth  in  the  cognizant  agency's 
guidelines  for  establishiiig  indirect  cost 
rates,  and  submit  it  to  the  cognizant 
agency.  Applicants  awaiting  approval  of 
their  indirect  cost  applications  may  also 
request  indirect  costs.  It  should  be  noted 
that  when  jm  indirect  cost  rate  is 
requested,  those  costs  included  in  the 
indirect  cost  pool  should  not  also  be 
charged  as  direct  costs  to  the  grant. 
Also,  if  the  applicant  is  requesting  a  rate 
which  is  less  than  what  is  allowed 
under  the  program,  the  authorized 
representative  of  the  applicant 
organization  must  submit  a  signed 
acknowledgement  that  the  applicant  is 
accepting  a  lower  rate  than  sillowed. 

6i.  Program  Income: 


Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
from  this  project. 

Justification:  Describe  the  natvire, 
soiut:e  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  which  contain 
this  information. 

B.  Other  Forms,  Assurances,  and 
Certifications 

Standard  Form  424:  Application  for 
Federal  Assistance 

Standard  Form  424A:  Budget 
Information 

Standard  Form  424B:  Assurances — Non- 
Construction  Programs 

Certification  Regarding  Debarment 

Certification  Regarding  Drug-Free 
Workplace 

Form  ILL:  Disclosure  of  Lobbying 

Certification  Regarding  Environmental 
Tobacco  Smoke 

State  Single  Point  of  Contact  (SPOC) 
Listing 

All  forms  are  available  online  at: 
http://www.acf.dhhs.gov/programs/ofs/ 
grants/form.htm. 

The  SPOC  listing  is  available  on  line 
at  http://www.whitehouse.gov/omb/ 
grants/ spoc.html. 

Dated:  May  29,  2001. 
lames  A.  Harrell, 

Acting  Commissioner,  Administration  on 

Children,  Youtii  and  Famiiies. 

[FR  Doc.  01-13921  Filed  6-1-01:  8:45  am] 

BIUJNG  CODE  41««-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OKfB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 


instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Health 
Education  Assistance  Loan  (HEAL) 
Program:  Refinancing  Loan  Application/ 
Promissory  Note  (OMB  No.  0915- 
0227)— Revision— The  HEAL  Program 
allows  borrowers  who  graduated  or 
separated  from  school  to  refinance  all  of 
their  HEAL  loans  into  one  new  HEAL 
loan,  often  at  better  rates  and  terms  than 
their  original  HEAL  loans.  The  HEAL 
program  originally  provided  new 
federally-insured  loans  to  students  in 
schools  of  allopathic  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
podiatric  medicine,  pharmacy,  public 
health,  graduate  students  in  health 
administration  or  clinical  psychology 
through  September  30,  1998.  Eligible 
lenders,  such  as  banks,  savings  and  loan 
associations,  credit  unions,  pension 
funds,  insurance  companies.  State 
agencies,  and  HEAL  schools  are  insured 
by  the  Federal  Government  against  loss 
due  to  the  borrower's  death,  disability, 
bankruptcy,  and  default.  The  basic 
purpose  of  the  program  was  to  assure 
the  availability  of  funds  for  loans  to 
eligible  students  who  needed  to  borrow 
money  to  pay  for  their  educational 
costs. 

The  HEAL  refinancing  loan 
application/promissory  note  is  being 
used  by  lenders  to  refinance  borrower's 
original  HEAL  loans  into  one  neW 
refinanced  loan.  Due  to  the  success  of 
this  form  and  desire  to  reduce 
application  processing  time,  many 
lenders  have  automated  this  form  by 
and  taking  pertinent  application 
information  over  the  telephone  and 
sending  the  completed  form  to  the 
borrower  for  their  review  and  signatine. 

The  estimate  of  burden  for  the 
refinancing  loan  application/promissory 
note  form  per  year  is  as  follows: 
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Type  of  respondent 


Number  of  re- 
spondents 


Responses 
per  respond- 
ent 


Total  number 
of  responses 


Burden  per  re- 
sponses (min- 
utes) 


Total  txjrden 
hours 


Applicants 
Lenders  ... 

Total  . 


1,850 
9 


1 
206 


1,850 
1,854 


12 
30 


370 
927 


1.859 


3,704 


1.297 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  May  25,  2001. 

Jane  M.  Harrison, 

Director,  Division,  of  Policy  Review  and 
Coordination. 

[FR  Doc.  01-13850  Filed  6-1-01;  8:45  am] 

BftUNQ  CODE  4iaO-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS, 
action:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

FRAG  &  FRAC-Y:  Small  Nuclear 
Proteins  Found  in  Prostate  and  Colon 
Cancer,  and  Uses  Thereof 

Ira  Pastan  et  al.  (NCI) 

DHHS  Reference  No.  E-053-01/0.  filed 

09  Apr  2001 
Licensing  Contact:  Richard  Rodriguez; 

301/496-7056,  ext.  287;  e-mail: 

rodrigur@od.nih.gov 


Prostate  cancer  is  the  most  commonly 
diagnosed  cancer  and  the  second 
leading  cause  of  cancer  death  in  males 
in  the  United  States.  Currently,  there  are 
no  ctuative  therapies  available  for  this 
cancer  and  therefore,  novel  approaches 
are  needed  to  treat  this  disease.  The 
present  invention  claims  a  small, 
nuclear  protein,  PRAC  (Prostate/Rectum 
And  Colon  Protein)  that  could  be  used 
to  diagnose  and/or  treat  prostate  or 
colon  cancers.  In  conjunction  with  the 
composition  of  matter  claims,  defined 
methods  of  use  might  include:  (1) 
Immunogenic  fragments  to  elicit  T  cell 
responses  against  cells  that  express 
PRAC;  (2)  gene  therapy  applications 
through  the  use  of  appropriate 
expression  vectors  containing  the 
nucleic  acid  sequences  of  PRAC;  (3) 
detection  and  potential  staging  of 
cancers  expressing  PRAC.  These 
disclosed  technologies  could  provide 
new  and  exciting  methodologies  to  treat 
prostate  and/or  colon  cancer. 

Biologically  Active  Macrolides, 
Compositions  and  Uses  Thereof 

Michael  R.  Boyd  (NCI),  Kirk  R. 
Gustafson  (NCI),  and  Charles  L, 
Cantrell  (USDA) 

DHHS  Reference  No.  E-203-00/0,  filed 
24  Jul  2000 

Licensing  Contact:  Elaine  White;  301/ 
496-7056,  ext.  282;  e-mail: 
gesee@od.nih.gov 

The  cmrent  invention  embodies  the 
identification  of  a  novel  class  of  potent 
vacuolar-type  (H-H)-ATPase-inhibitory 
compoimds.  Vacuolar-type  (H+)- 
ATPases  are  present  in  many  tissues 
and  cells  of  the  body  and  are  involved 
in  the  maintenance  of  various 
physiological  functions.  The 
modification  of  these  functions,  via 
inhibition  of  vacuolar-type  (H+)- 
ATPases,  may  represent  an  effective 
means  of  treating  various  disease  states, 
including  Alzheimer's  disease, 
glaucoma,  and  osteoporosis.  In  addition, 
these  inhibitors  may  also  be  of 
particular  value  for  use  against  cancer, 
as  vacuolar-type  (H+)-ATPases  have 
been  implicated  in  processes  relating  to 
cellular  proliferation,  angiogenesis, 
tiunor  cell  invasiveness,  metastasis,  and 
drug  resistance. 


Dated:  May  24,  2001. 
Jaclc  Spiegel, 

Director,  Division  of  Technology, 

Development  and  Transfer,  Office  of 

Technology  Transfer,  National  Institutes  of 

Health. 

[FR  Doc.  01-13886  Filed  6-1-01;  8:45  ami 

BILLMG  COOe  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  Usted  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Peter  A.  Soukas,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7056  ext.  268;  fax:  301/402-0220; 
e-mail:  soukasp@od.nih.gov.  A  signed 
Confidential  Disclosine  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Identification  of  New  Small  RNAs  and 
ORFs 

Susan  Gottesman  (NCI),  Gisela  Storz 
(NICHD),  Karen  Wassarman  (NICHD), 
Francis  Repoila  (NCI),  Carsten 
Rosenow  (EM) 
DHHS  Reference  No.  E-O72-01/0,  filed 
01  Feb  2001 

The  inventors  have  isolated  a  number 
of  previously  imknown  sRNAs  found  in 
E.  coli.  Previous  scientific  publications 
by  the  inventors  and  others  regarding 
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sRNAs  have  shown  these  sRNAs  to 
serve  important  regulatory  roles  in  the 
cell,  such  as  regulators  of  virulence  and 
survival  in  host  cells.  Prediction  of  the 
presence  of  genes  encoding  sRNAs  was 
accomplished  by  combining  sequence 
information  from  highly  conserved 
intergenic  regions  with  information 
about  the  expected  transcription  of 
neighboring  genes.  Microarray  analysis 
also  was  used  to  identify  likely 
candidates.  Northern  blot  analyses  were 
then  carried  out  to  demonstrate  the 
presence  of  the  sRNAs.  Three  of  the 
sRNAs  claimed  in  the  invention  regulate 
(candidates  12  and  14,  negatively  and 
candidate  31,  positively]  expression  of 
RpoS,  a  major  transcription  factor  in 
bacteria  that  is  important  in  many 
pathogens  because  it  regulates  (amongst 
other  things)  virulence.  The  inventors' 
data  show  that  these  sRNAs  are  highly 
conserved  among  closely  related 
bacterial  species,  including  Salmonella 
and  Klebsiella,  presenting  a  unique 
opportunity  to  develop  both  specific 
and  broad-based  antibiotic  therapeutics. 
The  invention  contemplates  a  number  of 
uses  for  the  sRNAs,  including,  but  not 
Umited  to,  inhibition  by  antlsense, 
mampulation  of  gene  expression,  and 
possible  vaccine  candidates. 

LL-37  Is  an  Immunostimulant 

Oleg  Chertov  (NCI),  Joost  Oppenheim 
{NO),  De  Yang  (NCI),  Qian  Chen 
(NCI),  Ji  Wang  (NCI),  Mark  Anderson 
(EM),  Joseph  Wooters  (EM) 
Serial  No.  60/233,983,  filed  21  Sep  2000 

This  invention  relates  to  use  of  an 
antimicrobial  peptide  as  a  vaccine 
adjuvant.  LX>-37  is  the  cleaved 
antimicrobial  37-residue  C- terminal 
peptide  of  hCAPl8,  the  only  identified 
member  in  hiunans  of  a  fomily  of 
proteins  called  cathelicidins.  LL-37/ 
hCAPlS  is  produced  by  neutrophils  and 
various  epithelial  cells.  LL-37  is  well 
known  as  an  antinucrobial  peptide. 
However,  although  antimicrobial 
peptides  have  generally  been  considered 
to  contribute  to  host  innate 
antimicrobial  defense,  some  of  them 
may  also  contribute  to  adaptive 
immunity  against  microbial  infection. 
The  inventors  have  shown  that  LL-37 
utilizes  formyl  peptide  receptor-like  1 
(FPLRl)  as  a  receptor  to  activate  human 
neutrophils,  monocytes,  and  T  cells. 
Since  leukocytes  participate  in  both 
innate  and  adaptive  immimity,  the  fact 
that  LL-37  can  chemoattract  human 
leukocytes  may  provide  one  additional 
mechanism  by  which  LL-37  can 
contribute  to  host  defense  against 
microbial  invasion,  by  participating  in 
the  recruitment  of  leukocytes  to  sites  of 
infection.  The  invention  claims  methods 


of  enhancing  immune  responses 
through  the  administration  of  LL-37 
alone,  in  conjimction  with  a  vaccine, 
and  methods  of  treating  autoimmune 
diseases.  The  invention  is  further 
described  in  Chertov  et.  al.,  "LL-37,  the 
neutrophil  granule-and  epithelial  cell- 
derived  cathelicidin,  utilizes  formyl 
peptide  receptor- like  1  (FPRLl)  as  a 
receptor  to  chemoattract  himian 
peripheral  blood  neutrophils, 
monocytes,  and  T  cells,"  J  Exp.  Med. 
2000  Oct  2;192(7):1069-74. 

Vibrio  cholerae  0139  Conjugate 
Vaccines 

Shousun  Szu,  Zuzana  Kossaczka,  John 

Robbins  (NICHD) 
DHHS  Reference  No.  E-2  74-00/0;  PCT/ 
USOO/24119,  filed  01  Sep  2000 
Cholera  remains  an  important  public 
health  problem.  Epidemic  cholera  is 
caused  by  two  Vibrio  cholerae  serotypes 
Ol  and  0139.  The  disease  is  spread 
through  contaminated  water.  According 
to  information  reported  to  the  World 
Health  Organization  in  1999,  nearly 
8,500  people  died  and  another  223,000 
were  sickened  with  cholera  worldwide. 
This  invention  is  a  polysaccharide- 
protein  conjugate  vaccine  to  prevent 
and  treat  infection  by  Vibrio  cholerae 
0139  comprising  the  capsular 
polysaccharide  (CPS)  of  V.  cholerae 
0139  conjugated  through  a  dicarboxylic 
acid  dihydrazide  linker  to  a  mutant 
diphtheria  toxin  carrier.  In  addition  to 
the  conjugation  methods,  also  claimed 
in  the  invention  are  methods  of 
immunization  against  V.  cholerae  0139 
using  the  conjugates  of  the  invention. 
The  inventors  have  shown  that  the 
conjugates  of  the  invention  elicited  in 
mice  high  levels  of  seriun  antibodies  to 
CPS,  a  surface  antigen  of  Vibrio  cholerae 
0139,  that  have  vibriocidal  activity. 
Clinical  trials  of  the  two  most 
immunogenic  conjugates  have  been 
planned  by  the  inventors.  This 
invention  is  further  described  in 
Infection  and  Immunity  68(9),  5037- 
5043,  Sept.  2000. 

A  Novel  Chimeric  Protein  for 
Prevention  and  Treatment  of  HIV 
Inflection 

Edward  A.  Berger  (NIAID),  Christie  M. 

Del  Castillo 
Serial  No.  60/124,681,  filed  16  Mar  1999 

and  PCT/USOO/06946,  filed  16  Mar 

2000 

This  invention  relates  to  bispecific 
fusion  proteins  effective  in  viral 
neutralization.  Specifically,  the 
invention  is  a  genetically  engineered 
chimeric  protein  containing  a  soluble 
extracellular  region  of  hiiman  CD4 
attached  via  a  flexible  polypeptide 


linker  to  a  single  chain  human 
monoclonal  antibody  directed  against  a 
CD4- induced,  highly  conserved  HTV     • 
gpl20  determinant  involved  in 
coreceptor  interaction.  Binding  of  the 
sCD4  moiety  to  gpl20  induces  a 
conformational  change  that  enables  the 
antibody  moiety  to  bind,  thereby 
blocking  Env  function  and  virus  entry. 
This  novel  bispecific  protein  displays 
neutralizing  activity  against  genetically 
diverse  primary  HIV-1  isolates,  with 
potency  at  least  10-fold  greater  than  the 
best  described  HIV-1  neutralizing 
monoclonal  antibodies.  The  agent  has 
considerable  potential  for  prevention  of 
HTV-l  infection,  both  as  a  topical 
microbicide  and  as  a  systemic  agent  to 
protect  during  and  after  acute  exposure 
(e.g.  vertical  transmission,  post- 
exposure prophylaxis).  It  also  has 
potential  utility  for  treatment  of  chronic 
infection.  Such  proteins,  nucleic  acid 
molecules  encoding  them,  and  their 
production  and  use  in  preventing  or 
treating  viral  infections  are  claimed. 

Beta2-Microglobulin  Fusion  Proteins 
and  High  Affinity  Variants 

RK  Ribaudo,  M  Shields  (NCI) 

Serial  No.  09/719,243,  filed  07  Dec  2000 
(with  priority  back  to  Serial  No.  60/ 
088,813,  filed  10  Jun  1998)  and 
European  Patent  Application  Number 
99928376.5 

This  invention  concerns  fusion 
proteins  comprising  b2-microglobulin 
(b2M),  a  component  of  the  MHC-1 
complex,  and  immunologically  active 
proteins  such  as  the  co-stimulatory 
molecxile  B7.  The  fusion  proteins,  and 
nucleic  acids  encoding  them,  have 
broad  utility  activating  Cytotoxic  T 
Lymphocytes  (CTLs)  against  viruses  and 
tumors.  The  fusion  proteins  locate  to  the 
surface  of  MHC-1  expressing  cells.  They 
may  be  used  as  adjuvants  to  enhance  the 
efficacy  of  MHC-1  binding  peptides, 
from  viruses  or  cancer  antigens,  as 
vaccines.  The  fusion  proteins  can  be 
used,  in  vivo  or  ex  vivo,  to  enhance  the 
immunogenicity  of  cancer  cells  to  cause 
their  destruction  by  the  immime  system. 
B7-b2M  is  as  effective  at  co-stimulating 
T-cells  in  comparison  to  anti-CD28 
monoclonal  antibodies,  whereas  wild- 
type  b2M  is  ineffective  at  co-stimulating 
T-cells.  In  addition,  B7-b2M  induces 
better  recognition  and  killing  of  tumor 
cell  lines  compared  to  wild-type  b2M. 
Another  aspect  of  the  invention  is  a 
mutant  human  b2M  that  binds  MHC-1 
with  higher  affinity  than  wild-type  b2M. 
It  can  be  used  in  place  of  wild-type 
b2M,  including  in  the  fusion  proteins,  to 
greater  effect. 
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Virus-Like  Particles  as  Unlinked 
Adjuvants 

John  Schiller,  Bryce  Chackerian,  Joseph 

Lee,  Douglas  Lowy  (NCI) 
Serial  No.  60/219,763,  filed  20  Jul  2000 

This  invention  claims 
immunostimulating  or  vaccine 
compositions  in  which  non-infectious 
virus-like  particles  (VLPs)  serve  as 
unlinked  adjuvants.  Co-administration 
of  VLPs  with  an  antigen  enhances 
induction  of  high  titer  IgG  antibodies  to 
self  or  foreign  antigens  and  promotes  T 
cell  responses  to  foreign  antigens.  The 
VLP-tai^et  antigen  combination  can  be 
administered  alone  or  with  a  traditional 
adjuvant.  The  VLPs  of  the  current 
invention  are  contemplated  to  comprise 
capsid  protein(s)  of  a  virus  assembled 
into  a  shell  resembling  a  virion,  but  not 
containing  pathogenic  viral  DNA  or 
RNA.  The  VLPs  are  imlinked,  rather 
than  physically  linked  to  the  antigen 
because  this  may  reduce  the 
manufacturing  complexity  of  the 
vaccine.  Unlinked  VLP  adjuvants,  for 
example  papillomavirus  VLPs,  of  the 
invention  have  a  number  of  advantages: 
(1)  They  are  non-inflammatory  in 
humans,  (2)  are  potent  at  amplifying  IgG 
antibody  responses  to  self  antigens,  (3) 
induce  a  pronounced  Thl  type  of  T  cell 
response,  and  (4)  may  provide  two-fold 
protection,  against  the  virus 
corresponding  to  the  VLP  type,  as  well 
as  against  the  disease  associated  with 
the  other  component  in  the  VLP-target 
antigen  combination. 

Peptides  That  Stabilize  Protein 
Antigens  and  Enhance  Presentation  to 
CDS-t-T  Cells 

Roger  Kurlander,  Elizabeth  Chao,  Janet 

Fields  (CO 
Serial  No.  60/169,227,  filed  06  Dec  1999 

and  PCT/USOO/33027,  filed  12  Dec 

2000 

This  invention  relates  to  compositions 
and  methods  for  stabilizing  an  antigen 
against  proteolytic  degradation  and 
enhancing  its  presentation  to  CD8-»- 
cells.  The  invention  claims  "fusion ' 
agents,"  isolated  molecules  comprising 
a  hydrophobic  peptide  joined  to  an 
epitope  to  which  a  CD8+  T  cell  response 
is  desired.  Also  claimed  in  the 
invention  are  the  nucleic  acid  sequences 
that  encode  the  fusion  agents.  Recently, 
there  has  been  great  interest  in 
developing  vaccines  to  induce 
protective  CD8+  T  cell  responses, 
however,  there  are  practical  obstacles  to 
this  goal.  Although  purified  antigenic 
peptides  are  effectively  presented  in 
vitro,  introduced  in  a  purified  form  they 
often  do  not  stimulate  effective  T  cell 
responses  in  vivo  because  the  antigens 
are  insufficiently  immunogenic  and  too 


easily  degraded.  Adjuvants  or  infectious 
"carriers"  often  can  enhance  these 
immune  responses,  however,  these 
added  agents  can  cause  imacceptable 
local  or  systemic  side  effects.  The 
present  invention  increases  antigen 
stability  and  promotes  in  vivo  responses 
in  the  absence  of  an  adjuvant  or  active 
infection. 

The  invention  describes  three  variants 
of  lemA,  an  antigen  recognized  by  CD8+ 
cells  in  mice  infected  with  Listeria 
monocytogenes.  The  antigenic  and 
stabilizing  properties  of  lemA  can  be 
accounted  for  by  the  covalent 
association  of  the  immunogenic 
aminoterminal  hexapeptide  with  the 
protease  resistant  scaffolding  provided 
by  amino  acids  7  to  33  of  the  lemA 
sequence  (lemA(7-33)).  Variants  t-lemA, 
and  s-lemA  bearing  an  antigenic 
sequence  immediately  preceding 
lemA(7-33),  and  lemS  containing  an 
immunogenic  sequence  immediately 
after  lemA(7-33),  each  induce  a  CD8+  T 
cell  response  and  protect  the  crucial 
immimogenic  oligopeptide  from. 
protease  degradation.  The  site  of  antigen 
insertion  relative  to  lemA(7-33)  can 
influence  antigen  processing  by 
preferentially  promoting  processing 
either  in  the  cytoplasm  or  endosomal 
compartment.  Therefore,  several 
embodiments  of  the  invention  involve 
the  construction  of  antigen  processing 
protein  molecules  and  their  methods  of 
use.  Alternatively,  a  DNA  sequence 
coding  lemA(7-33)  may  be  inserted  at 
an  appropriate  site  to  enhance  the 
immunogenicity  of  the  antigenic 
element  coded  by  a  DNA  vaccine.  In 
sum,  this  invention  is  an  attractive, 
nontoxic  alternative  to  protein/adjuvant 
combinations  in  eliciting  CDS  responses 
in  vivo  and  a  useful  element  for 
enhancing  the  efficiency  with  which 
products  coded  by  DNA  vaccines  are 
processed  and  presented  in  vivo. 
Because  lemA(7-33)  is  particularly 
effective  in  protecting  oligopeptides 
from  proteases,  this  invention  may  have 
particular  usefulness  in  enhancing  local 
T  cell  at  sites  such  as  mucosal  siufaces 
where  there  may  be  high  proteolytic 
activity. 

For  more  specific  information  about 
the  invention  or  to  request  a  copy  of  the 
patent  application,  please  contact  Peter 
Soukas  at  the  telephone  number  or  e- 
mail  listed  above.  Additionally,  please 
see  a  related  article  published  in  the 
Journal  of  Immunology  at: 
1999;163:6741-6747. 


Dated:May  25,  2001. 
lack  Spiegel, 

Director,  Division  of  Technology, 
Development  and  Tmnsfer,  Office  of 
Technology  Tmnsfer,  National  Institutes  of 
Health. 

(FR  Doc.  01-13888  Filed  6-1-01;  8:45  am] 
BHJJNO  COM  4140-01-P       - 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Devetopment  of  Live, 
Attenuated  Vaccines  for  Human  Use 
Against  Respiratory  Syncytlai  Virui 
Types  A  and  B,  and  Parainfluenza 
Viruses  Types  1, 2  and  3 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
inventions  embodied  in  the  patent 
applications  referenced  below  to 
American  Home  Products  Corporation 
through  its  Wyeth-Ayerst  Laboratories 
Division,  Wyeth-Lederle  Vaccines 
business  unit,  having  a  place  of  business 
in  Madison,  N.J.  The  United  States  of 
America  is  an  assignee  to  the  patent 
rights  of  these  inventions. 
USPA  09/291,894,  filed  4/13/99, 

entitled  "Production  of  attenuated 
Chimeric  RSV  vaccines  frt>m  cloned 
nucleotide  sequences"  (now  PCT/ 
USOO/08802,  filed  3/31/00) 
USPA  09/350,821,  filed  7/9/99,  entitled 
^"Recombinant  PIV  vaccines 
attenuated  by  deletion  or  ablation  of 
non-essential  gene"  (now  PCT/ 
USOO/18523,  filed  7/6/00) 
USPA  60/143,132,  filed  7/9/99,  entitled 
"Production  of  attenuated,  human- 
bovine  chimeric  RSV  vaccines" 
(now  USPA  09/602,212  and  PCT/ 
USOO/17755,  both  filed  6/23/00) 
USPA  60/143,425,  filed  7/13/99, 
entitled  "Production  of 
recombinant  RSV  expressing 
immune  modulatory  molecules" 
(now  USPA  09/614,285  and  PCT/ 
USOO/19042,  both  filed  7/12/00) 
USPA  60/143,097,  filed  7/7/99,  entitled 
"Production  of  attenuated  RSV 
vaccines  involving  modification  of 
M2  open  reading  frame  (ORF)  2" 
(now  USPA  09/611,829  and  PCT/ 
USOO/18534,  both  filed  7/7/00) 
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USPA  60/143.134,  filed  7/9/99,  entitled 
"Attenuated  human-bovine 
chimeric  PIV  vaccines"  (now  USPA 
09/586.479  and  PCT/USOO/ 17066, 
both  filed  6/15/00) 
USPA  60/129,006.  filed  4/13/99, 

entitled  "Production  of  attenuated 
negative  stranded  RNA  virus 
vaccines  from  cloned  nucleotides" 
(now  PCT/USOO/09695,  filed  4/12/ 
00) 
USPA  60/170,195,  filed  12/10/99, 

entitled  "Use  of  recombinant  PIVs 
as  vectors  to  protect  against 
infectious  Diseases  caused  by  PIV 
and  other  human  Pathogens"  (now 
USPA  09/733,692  and  PCT/USOO/ 
33293,  both  filed  12/8/00) 
USPA  60/213,708,  filed  6/23/00, 

entitled  "RSV  vaccines  expressing 
protective  antigens  from  promoter- 
proximal  genes" 
USPA  60/215,809.  filed  7/5/00,  entitled 
"Attenuated  human-bovine 
chimeric  PIV  vaccines" 
USPA  60/007,083,  filed  9/27/95, 

entitled  "Production  of  infectious 
Respiratory  Syncytial  Virus  from 
cloned  nucleotide  sequences"  (now 
USPA  08/720,132  and  PCT/US96/ 
15524,  both  filed  9/27/96) 
The  contemplated  exclusive  license 
may  be  limited  to  the  development  of 
live,  attenuated  vaccines  for  human  use 
against  Respiratory  Sjoicytial  Viruses 
Types  A  and  B.  and  Parainfluenza 
Viruses  Types  1,  2  and  3. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
August  3,  2001  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to  Uri  Reichman,  Ph.D.,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7056,  ext.  240; 
Facsimile:  (301)  402-0220;  E-mail: 
reichmau@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

SUPPLEMENTARY  INFORMATION:  The  Patent 
Applications  cover  a  wide  range  of 
methods  to  produce  live  attenuated 
vaccines  for  PIV  and  RSV.  This 
includes,  for  example,  deletion  or 
ablation  of  non-essential  genes  (PIV, 
USPA  09/350,821),  insertion  of  genes 
expressing  immime  modulatory 
molecules  (RSV,  USPA  60/143,425), 
modification  of  the  second  translational 
open  reading  fr'ame  of  the  M2  gene 


(RSV,  USPA  60/143,097),  and  shifts  in 
gene  positions  that  modulate  expression 
of  selected  genes  (RSV,  USPA  60/ 
213,708).  It  also  includes  hiunan-bovine 
chimeric  constructs  (PIV,  USPA  60/ 
215,809,  USPA  60/143,134;  RSV,  USPA 
60/143,132)  or  RSV-PIV  chimeric 
constructs  (USPA  60/170,195  for 
PIVl,2,3  and  USPA  09/291,894  for 
RSVA/B).  US  Provisional  Application 
60/129,006  relates  to  a  new  attenuation 
strategy  applicable  for  the  development 
of  RSV  and  PFV  vaccine  candidates.  It 
generally  describes  the  finding  that 
attenuating  mutations  identified  in 
certain  negative  stranded  RNA  viruses 
are  transferable  to  other  viruses  of  the 
Mononegavirale  order.  US  Provisional 
Application  60/007,083  describes  an 
expression  system  for  recovery  of  RSV 
viruses  from  the  corresponding  cDNA 
sequences. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argiunent  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Conunents 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  vdll  not  be  released 
imder  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  May  25,2001. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
(PR  Doc.  01-13887  Filed  &-1-01;  8:45  am] 
BHJJNG  COOE  414(M>1-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Meeting  of  ttie  Alaska  Migratory  Bird 
Co-management  Council 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Alaska  Migratory  Bird 
Co-management  Council  has  scheduled 
a  public  meeting  to  discuss  financial 
needs  and  sources  for  funding  the 
operation  of  the  Council  and  the 
regional  management  bodies. 


DATES:  The  Co-management  Coimcil 
will  meet  June  26,  2001. 

ADDRESSES:  The  meeting  will  be 
conducted  at  the  Hawthorn  Suites  Hotel 
at  1110  W.  8th  Avenue  in  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  call  Bob  Stevens 
at  907/786-3499.  Individuals  with  a 
disability  who  may  need  special 
accommodations  in  order  to  participate 
in  the  public  comment  portion  of  the 
meeting  should  call  the  above  number. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  formed  the 
Alaska  Migratory  Bird  Co-Management 
Council,  which  includes  Native,  State, 
and  Federal  representatives  as  equals, 
by  means  of  a  Notice  of  Decision 
published  in  the  Federal  Register,  65  FR 
16405-16409,  March  28,  2000.  The 
amended  Migratory  Bird  Treaty  with 
Canada  required  the  formation  of  such 
a  management  body.  The  Co- 
management  Council  will  make 
recommendations  for  regulations  for 
spring/summer  subsistence  harvesting 
of  migratory  birds  in  Alaska.  In  addition 
the  Co-management  Council  will  make 
recommendations  regarding  population 
and  harvest  monitoring,  law 
enforcement  policies,  habitat  protection, 
research  and  use  of  traditional 
knowledge,  and  education  programs. 

The  meeting  of  the  Co-management 
Council  will  begin  at  8:30  a.m.  on 
Tuesday,  Jime  26,  2001.  The  session 
will  end  no  later  than  5  p.m.  that  day. 
The  primary  agenda  item  will  be  a 
discussion  of  funding  alternatives  for 
the  operation  of  the  Co-management 
Council  and  the  regional  management 
bodies  that  provide  recommendations  to 
the  Co-management  Council.  The  public 
is  invited  to  attend.  The  Co-management 
Council  will  provide  opportunities  for 
public  comment  on  agenda  items  at  the 
end  of  the  morning  session  and  at  the 
end  of  the  afternoon  session.  Additional 
opportunities  may  be  provided  at  the 
discretion  of  the  Co-management 
Council.  Agendas  will  be  available  at 
the  door. 

Dated:  May  23.  2001.  _ 

David  B.  Allen, 

Regional  Director,  Anchorage.  Alaska. 
[FR  Doc.  01-13936  Filed  6-1-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-070-99-5101-00;  J-608;  UTU-77149, 
UTU-77164,  UTU-78301,  FERC  Doc.  No. 
CP0&-6»-000] 

San  Juan  County,  New  Mexico;  La 
Plata,  Montezuma,  Dolores,  and  San 
Miguel  Counties,  Colorado;  and  San 
Juan,  Grand,  Emery,  Cartx>n,  Sanpete, 
Utah,  Juab  and  Salt  Lake  Counties, 
Utah;  Final  EIS  for  a  Refined  Petroleum 
Products  Pipeline,  Natural  Gas 
Pipelines  and  Utility  Corridor  Analysis 
and  Plan  Amendments 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of  Final 

Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  a  Final 
Environmental  Impact  Statement  (FEIS) 
has  been  prepared  by  the  Bureau  of 
Land  Management  (BLM),  Utah  State 
Office.  The  FEIS  was  prepared  to 
analyze  the  impacts  of  proposed 
transportation  of  refined  petroleum 
products  and  natural  gas  through 
pipelines  located  on  public  lands 
administered  by  BLM,  National  Forest 
System  lands  and  State  and  private 
lands  in  northwest  New  Mexico, 
southwest  Colorado,  and  southeast  to 
north-central  Utah.  In  addition,  the 
Final  EIS  analyzes  utility  corridors 
across  the  Manti-LaSal  and  Uinta 
National  Forests  which  may  or  may  not 
expand  the  existing  designated  corridors 
and  /or  identify  other  corridors.  This 
analysis  may  result  in  Forest  Plan 
amendments  to  the  Manti-LaSal  and 
Uinta  National  Forest  Land  and 
Resource  Management  Plans.  The 
Federal  Energy  Regulatory  Commission 
(FERC)  and  United  States  Forest 
Service,  Manti-LaSal,  San  Juan  and 
Uinta  National  Forests,  are  Cooperating 
Agencies  in  accordance  with  Title  40, 
Code  of  Federal  Regulations,  §  1501.6. 
DATES:  The  Final  EIS  will  be  distributed 
and  made  available  to  the  public  on 
Jime  1,  2001,  for  a  30  day  review  period. 
Copies  of  the  Final  EIS  will  be  mailed 
to  individuals,  agencies,  or  companies 
who  previously  requested  copies  by 
responding  to  an  inquiry  by  the  Bureau 
of  Land  Management.  No  decision  on 
the  proposed  action  shall  be  made  or 
recorded  until  at  least  30  days  after 
publication  of  a  Notice  of  Availability 
by  the  Environmental  Protection 
Agency. 

ADDRESSES:  Public  reading  copies  of  the 
FEIS  will  be  available  for  review  at  the 
following  locations: 


•  Salt  Lake  City,  Utah— 209  East  500 

South,  Salt  Lake  City,  Utah 

•  West  Valley  City,  Utah— 2880  West 

3650  South,  West  Valley  City,  Utah 

•  Payson,  Utah — 439  West  Utah  Ave, 

Pay son,  Utah 

•  Nephi,  Utah— 22  East  100  North. 

Nephi,  Utah 

•  Price,  Utah — 159  East  Main,  Price, 

Utah 

•  Moab,  Utah — Grand  Co.  Library,  25 

South  100  East,  Moab,  Utah 

•  Ehuango,  Colorado — Diu^ngo  Public 

Library,  1188  Second  Avenue, 
DiuBngo,  CO 

•  Dolores,  Colorado — Dolores  Public 

Library,  PO  Box  847,  Dolores,  CO 

•  Farmington,  New  Mexico — 

Farmington  Public  Library,  100 
West  Broadway,  Farmington,  NM 
A  limited  niunber  of  copies  of  the 
document  will  be  available  at  the 
following  BLM  and  Forest  Service 
Offices: 

•  Bureau  of  Land  Management,  Utah 

State  Office,  324  South  State  Street, 
Salt  Lake,  Utah 

•  Uinta  National  Forest,  88  West  100 

North,  Provo,  Utah, 

•  Bureau  of  Land  Management 

•  Filmore  Field  Office,  35  East  500 

North,  Fillmore,  Utah, 

•  Bureau  of  Land  Management,  Price 

Field  Office,  125  South,  600  West, 
Price,  Utah 

•  Manti  La-Sal  National  Forest,  599 

West  Price  River  Drive,  Price,  Utah 

•  Bureau  of  Land  Management,  Moab 

Field  Office,  82  East  Dogwood 
Road,  Moab,  Utah 

•  Bureau  of  Land  Management, 

Monticello  Field  Office,  435  North 
Main  Street,  Monticello,  Utah 

•  Bureau  of  Land  Management,  Diu'ango 

Field  Office.  15  Burnett  Court, 
Durango,  Colorado 

•  San  Juan  National  Forest,  Delores, 

Colorado 

•  Bureau  of  Land  Management, 

Farmington,  Field  Office,  1235  La 
Plata  Highway,  Farmington,  New 
Mexico 

FOR  FURTHER  INFORMATION:  Please 
contact  Ms.  La  Verne  Steah,  Project 
Manager,  at  the  above  address  or  phone: 
(801)  539-4114  or  e-mail: 
La  Verne Steah@blm.gov 

SUPPLEMENTARY  INFORMATION:  Three 
proponents  (Williams  Pipeline 
Company,  Questar  Pipeline  Company 
and  Kern  River  Gas  Transmission 
Company)  filed  right-of-way 
applications  with  the  Biueau  of  Land 
Management  in  1998  and  1999  to 
construct  and  operate  petroleum 
products  and  natural  gas  pipelines  and 
ancillary  facilities  on  public  lands 


administered  by  the  Bureau  of  Land 
Management,  National  Forest  System 
Lands  administered  by  the  United  States 
Forest  Service  (USES),  and  private  and 
state  owned  lands  in  the  states  of  New    ~^ 
Mexico,  Colorado,  and  Utah.  The  three 
projects  are  independent  of  each  other 
(each  project  could  be  constructed  and 
operated  regardless  of  whether  the  other 
two  projects  are  approved).  The  three 
projects  were  analyzed  together  because 
they  would  share  common  utility 
corridors  across  the  Manti-LaSal  and 
Uinta  National  Forests  and  would  cause 
ciimulative  impacts. 

The  BLM  and  the  USPS  examined 
alternative  natiual  gas  and  petroleum 
transportation  methods  and  several 
alternative  pipeline  route  segments  to 
address  concerns  about  potential 
petroleum  products  leaks  and  spill 
effects  on  natural  resources,  water  and    . 
people,  natural  gas  leaks  and  failure 
effects  on  natural  resources  and  people, 
and  effects  on  the  character  of  USPS 
inventoried  roadless  and  uiuxiaded 
areas.  Two  major  (30  miles  or  longer) 
route  alternatives,  and  two  short  (5 
miles  or  less)  route  variations  were 
carried  forward  in  the  analysis  in 
addition  to  the  proposed  action  and  the 
no  action  alternative.  Also,  as  part  of  the 
proposed  action  is  a  proposal  to  amend 
one  or  more  forest  plans  following  the 
1982  regulations  (36  CFR,  part  219). 

A  Draft  Environmental  Impact 
Statement  (DEIS)  was  issued  on 
February  23,  2001,  analyzing  the 
impacts  and  identifying  alternatives  and 
mitigation  measures.  A  52  day  public 
comment  period  and  eight  public 
meetings  were  held  in  Utah,  Colorado 
and  New  Mexico  to  receive  comments 
on  the  DEIS.  A  total  of  123  comments 
(84  oral  comments  and  39  letters)  were 
received.  These  comments  have  been 
analyzed,  and  appropriate  changes  have 
been  made  in  the  FEIS.  The  public 
comments  have  been  siunmarized  and 
printed  in  the  FEIS,  along  with  BLM's 
responses. 

Linda  Colville, 

Acting  Utah  State  Director.  • 

[FR  Doc.  01-13974  Filed  6-1-01;  8:45  am] 
BILUNG  COOE  4310-OO-U 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-934-5700;  COC60743.  COC60750, 
COC60755.  COC60756,  COC60757, 
COC60758,  COC60759,  COC60760] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Leases 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
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3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  leases, 
CC)C60743.  COC60750,  and  CC)C60755, 
COC60756,  COC&0757,  COC60758. 
COC60759,  and  COC60760.  for  lands  in 
Rio  Blanco  County,  Colorado,  were 
timely  filed  and  were  accompanied  by 
all  the  required  rentals  accruing  from 
the  date  of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16% 
percent,  respectively. 

The  lessees  have  paid  the  required 
$500  administrative  fee  and  $158  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  leases  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  Bureau  of  Land  Management 
is  proposing  to  reinstate  leases 
CCX:60743,  CC)C60750.  COC60755. 
CC)C60756,  COC60757.  COC60758, 
COC60759,  and  COC60760.  effective 
October  1 .  2000,  subject  to  the  original 
terms  and  conditions  of  the  leases  and 
the  increased  rental  and  royalty  rates 
cited  above. 

Beverly  Derringer, 

Supenisory  Land  Law  Examiner,  Oil  and  Gas 
Lease  Maintenance. 

[FR  Doc.  01-13975  Filed  6-1-01;  8:45  am) 

BIUJNG  CODE  4310-JB-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contract 

agency:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  temporary  concession 
contract  authorizing  the  operation  of 
food  service  and  sundry  merchandise 
sales  facilities  and  services  for  the 
public  at  Fire  Island  National  Seashore, 
New  York  for  a  term  not  to  exceed 
October  31,  2001. 

EFFECTIVE  DATE:  July  5.  2001. 

ADDRESSES:  National  Park  Service. 
Boston  Support  Office,  Concession 
Management  Program,  15  State  Street, 
Boston,  MA  02109-3572,  Telephone 
(617) 223-5209. 

SUPPLEMENTARY  INFORMATION:  This 
temporary  concession  contract  is  being 
awarded  to  the  Davis  Park  Ferry 
Company,  Inc.,  Patchoque,  New  York.  It 
is  necessary  to  award  the  contract  in 


order  to  avoid  interruption  of  visitor 
services. 

This  action  is  issued  pursuant  to  36 
CFR  part  51.24(a).  This  is  not  a  request 
for  proposals  and  no  prospectus  is  being 
issued  at  this  time.  The  Secretary 
intends  to  issue  a  competitive 
solicitation  for  offers  for  a  long-term 
operator  for  various  services,  to  begin  in 
2001.  You  may  be  placed  on  a  mailing 
list  for  receiving  information  regarding 
the  competitive  solicitation  by  sending 
a  written  request  to  the  above  address. 

Dated:  April  3,  2001. 
Sandra  S.  Corbett, 

Acting,  Regional  Director,  Northeast  Region. 
[FR  Doc.  01-13961  Filed  6-1-01;  8:45  am) 

BILLINQ  CODE  431»-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Environmental  Impact  Statement; 
Notice  of  Availability 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  Draft 
Environmental  Impact  Statement  /  Oil 
and  Gas  Meuiagement  Plan,  (DEIS/ 
O&GMP),  LakeJVIerediUi  National 
Recreation  Area  and  Alibates  Flint 
Quarries  National  Monimient.  Texas. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  National  Park  Service 
announces  the  availability  of  a  Draft 
Environmental  Impact  Statement  and 
Oil  and  Gas  Management  Plan  (DEIS/ 
O&GMP)  for  Lake  Meredith  National 
Recreation  Area  and  Alibates  Flint 
Quarries  National  Monument,  Texas. 
DATES:  Comments  on  the  document 
must  be  received  within  60  days 
following  the  U.S.  Environmental 
Protection  Agency  publication  of  a 
Notice  of  Availability  on  the  DEIS/ 
O&BMP  in  the  Federal  Register.  If  any 
public  meetings  are  held  concerning  the 
DEIS/O&GMP.  they  will  be  announced 
at  a  later  date. 

Comments:  Written  comments  on  the 
DEIS/O&GMP  should  be  sent  to  the 
Superintendent.  Lake  Meredith  National 
Recreation  Area  and  Alibates  Flint 
Quarries  National  Monument,  P.O.  Box 
1460,  Fritch.  Texas  79036  or  submitted 
via  the  Internet  to: 
paul_eubank@nps.gov.  Internet 
comments  should  be  sent  with  a  return 
receipt  requested,  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption,  and  include 
"Attn:  (any  identifying  names  or 
codes)"  and  name  and  return  address.  If 
a  confirmation  that  the  comment  has 
been  received  is  not  returned,  contact 
the  NPS  Office  of  Minerals/Oil  and  Gas 
Support,  telephone  505-988-6095. 


Comments  may  also  be  delivered  to  NPS 
park  headquarters  at  419  E.  Broadway, 
in  Fritch,  Texas.  All  comments, 
including  names  and  addresses  of 
respondents,  will  be  made  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  the  NPS  withhold  their 
name  and  home  address  from  the 
record,  which  will  be  honored  to  the 
extent  allowable  by  law.  In  order  to 
withhold  a  name  and/ or  address,  it  must 
be  stated  prominently  at  the  beginning 
of  the  Written  comment.  Anonymous 
comments  will  not  be  considered.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
All  comments  received  on  the  DEIS/ 
O&GMP  will  become  part  of  the  public 
record. 

ADDRESSES:  Copies  of  the  DEIS/O&GMP 
are  available  from  the  Superintendent. 
Lake  Meredith  National  Recreation  Area 
and  Alibates  Flint  Quarries  National 
Monument,  P.O.  Box  1460,  Fritch,  Texas 
79036,  telephone  806-857-3151.  The 
DEIS/O&GMP  is  also  available  on  die 
parks'  websites  at:  http://www.nps.gov/ 
lamr  and  http://www.nps.gov/alfl/. 
Public  reading  copies  of  the  DEIS/ 
O&GMP  are  available  for  public  review 
at  the  following  locations: 
Office  of  the  Superintendent,  Lake 
Meredith  National  Recreation  Area 
and  Alibates  Flint  Quarries  National 
Monument,  419  E.  Broadway,  Fritch. 
TX  79036.  Telephone:  806-857-3151 
Office  of  Minerals/Oil  and  Gas  Support. 
Intermountain  Support  Office — Santa 
Fe,  National  Park  Service,  1100  Old 
Santa  Fe  Trail.  Santa  Fe.  NM  87501. 
Telephone:  505-988-6095 
Planning  and  Environmental  Quality, 
Intermoimtain  Support  Office — 
Denver  National  Park  Service.  12795 
W.  Alameda  Parkway.  Lakewood.  CO 
80228,  Telephone:  303-969-2851 
Office  of  Public  Affairs,  National  Park 
Service,  18th  and  C  Stiwts  NW, 
Washington.  DC  20240,  Telephone: 
202-208-6843 
SUPPLEMENTARY  INFORMATION:  When  the 
parks  were  created,  surface  ownership 
within  the  two  areas  was  acquired  by 
the  U.S.  Government.  Private  entities  or 
the  State  of  Texas  retained  the 
subsurface  mineral  interests  on  these 
lands.  Thus,  the  federal  government 
does  not  own  any  of  the  subsurface  oil 
and  gas  rights  in  the  parks,  yet  the 
National  Park  Service  is  required  by  its 
laws,  policies  and  regulations  to  protect 
these  parks  from  any  actions,  including 
oil  and  gas  operations,  that  may 
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adversely  impact  or  impair  park 
resources  and  values. 

The  DEIS/O&GMP  analyzes  three 
alternatives  that  could  be  implemented 
over  the  next  15-20  years  for  managing 
existing  and  anticipated  oil  and  gas 
operations  associated  with  the  exercise 
of  nonfederal  oil  and  gas  interests 
imderlying  the  parks,  and  existing 
transpark  oil  and  gas  pipelines  and 
activities  in  their  associated  rights-of- 
way.  This  planning  effort  will  assist  the 
park  staff  protect  park  resources,  visitor 
use  and  experience,  and  human  health 
and  safety,  and  prevent  impairment  to 
park  resources  and  values,  while  still 
recognizing  all  rights  associated  with 
outstanding  nonfederal  oil  and  gas 
interests. 

Alternative  A.  No  Action/Current 
Management,  is  required  by  the 
National  Environmental  Policy  Act  and 
describes  the  continued  management  of 
oil  and  gas  operations  in  the  parks 
under  ciurent  legal  and  policy 
requirements.  Alternative  B  emphasizes 
the  development  of  a  programmatic  oil 
and  gas  management  plan  that  would 
guide  nonfederal  oil  and  gas  operations 
in  the  parks.  Special  Management  Areas 
(SMAs)  would  be  formally  designated  in 
the  parks  where  resources  and  values 
woiild  be  particularly  susceptible  to 
adverse  impacts  from  oil  and  gas 
operations,  and  operating  stipulations 
specific  to  each  SMA  would  be  applied. 
Alternative  B  is  the  preferred 
alternative,  and  the  environmentally 
preferred  alternative.  Alternative  C 
emphasizes  avoiding  new  surface 
disturbance  and  its  associated  impacts 
throughout  the  parks.  New  drilling  and 
production  operations  woiUd  be 
confined  to  the  original  footprint  of  121 
current  production  sites  and  could  not 
be  located  in  SMAs  where  the  No 
Surface  Use  operating  stipulation  would 
be  proposed  under  Alternative  B. 

Impacts  are  analyzed  on  the  following 
topics:  nonfederal  oil  and  gas 
development,  adjacent  landov^rners  and 
uses,  air  quality,  geologic  resources, 
paleontological  resources,  floodplains 
and  water  resources,  vegetation. 
weUands.  fish  and  wildlife,  threatened 
and  endangered  species,  cultural 
resources,  and  visitor  use  and 
experience. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Lake  Meredith  National 
Recreation  Area  and  Alibates  Flint 
Quarries  National  Monument,  at  the 
above  address  and  telephone  number. 


Dated;  May  1.2001. 
Jack  Nickels, 

Acting  Director.  Intermountain  Region, 
National  Park  Service. 
[FR  Doc.  01-13962  Filed  6-1-01:  8:45  am] 
BILUNO  COOE  431fr-7&-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  General  Management  Plart/ 
Environmental  Impact  Statement  for 
Olympic  National  Park,  Washington 

agency:  National  Park  Service;  DOI. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan,  Olympic 
National  Park,  Washington. 

SUMMARY:  In  Accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (Public  Law  91-190). 
the  Olympic  National  Park  is  initiating 
an  environmental  impact  analysis 
process  to  identify  and  assess  potential 
impacts  of  alternative  management 
concepts  for  future  management  of  the 
Olympic  National  Park.  Notice  is  hereby 
given  that  the  National  Park  Service  will 
prepare  a  general  management  plan  and 
environmental  impact  statement  (GMP/ 
EIS). 

Olympic  National  Park  will  identify 
and  analyze  a  range  of  alternatives  so  as 
to  evaluate  differing  management 
options  for  resource  protection,  visitor 
use.  access,  operations,  facility 
development,  and  land  protection  for 
the  area.  As  a  conceptual  framework  for 
formulating  these  alternatives,  the 
purpose  of  the  park  and  associated 
significant  cultural  and  natiu^ 
resovirces.  wilderness  values,  and  major 
visitor  experiences  will  be  specified. 

Comments 

All  interested  persons,  organizations, 
and  agencies  wishing  to  provide  initial 
scoping  comments  about  issues  or  * 
concerns  that  should  be  addressed 
during  the  GMP/EIS  process  may  send 
such  information  to  the  Superintendent, 
Olympic  National  Park,  600  East  Park 
Ave..  Port  Angeles,  Washington  98362- 
9798.  Written  comments  should  be 
postmarked  no  later  that  September  30. 
2001. 

In  addition,  several  public  scoping 
sessions  will  be  held  after  publication  of 
this  Notice,  affording  an  additioned  early 
comment  opportunity.  Locations,  dates, 
and  times  of  these  meetings  will  be 
provided  in  local  and  regional 
newspapers,  a  scoping  newsletter  to  be 
mailed  in  late  July  2001,  and  via  the 
Internet  at  www.nps.gov/olmy/ 
home.htm  or  www.nps.gov/planning/ 


index.htm.  Inquiries  regarding  public 
meetings  may  be  directed  to  the  contact 
listed  below. 

All  comments  received  will  become 
part  of  the  public  record  and  copies  of 
comments,  including  any  names  and 
home  addresses  of  respondents,  may  be 
released  for  public  inspection. 
Individual  respondents  may  request  that 
their  home  addresses  be  withheld  from 
the  public  record,  which  will  be 
honored  to  the  extent  allowable  by  law. 
Requests  to  withhold  names  and/or 
addresses  must  be  stated  prominenUy  at 
the  beginning  of  the  comments. 
Anonymous  comments  will  not  be 
considered.  Submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  vtrill  be 
made  available  for  public  inspection  in 
their  entire^. 

Because  the  responsibility  for 
approving  the  GMP/EIS  has  been 
delegated  to  the  National  Park  Service, 
the  EIS  is  a  "delegated"  EIS.  The 
responsible  official  is  John  J.  Reynolds, 
Regional  Director,  Pacific  West  Region, 
National  Park  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Olympic  National  Park, 
600  East  Park  Ave.,  Port  Angeles, 
Washingtoii  98362-9798;  telephone 
(360) 565-3001. 

Dated:  May  1,2001. 
Rory  0.  Westberg, 

Superintendent,  Columbia  Cascades  Support 

Office,  Pacific  West  Region. 

[FR  Doc.  01-13963  Filed  6-1-01;  8:45  am) 

BH.UNG  CODE  4310-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sendee 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Ob}ect8  in  ttie 
Possession  of  the  University  of  Denver 
Department  of  Anttiropology  and 
Museum  of  Anthropology,  Denver,  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
v«rith  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology.  Denver, 
CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
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responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology 
professional  staff  in  consultation  with 
representatives  of  the  Arapahoe  Tribe  of 
the  Wind  River  Reservation,  Wyoming; 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation,  Montana; 
Cheyenne- Arapaho  Tribes  of  Oklahoma; 
Cheyenne  River  Sioux  Tribe  of  the 
•Cheyenne  River  Reservation,  South 
Dakota;  Colorado  River  Indian  Tribes  of 
the  Colorado  River  Indian  Reservation, 
Arizona  and  California;  Comanche 
Indian  Tribe,  Oklahoma;  Crow  Creek 
Sioux  Tribe  of  the  Crow  Creek 
Reservation,  South  Dakota;  Flandreau 
Santee  Sioux  Tribe  of  South  Dakota; 
Fort  Sill  Apache  Tribe  of  Oklahoma; 
Hopi  Tribe  of  Arizona;  Jicarilla  Apache 
Tribe  of  the  Jicarilla  Apache  Indian 
Reservation,  New  Mexico;  Kiqwa  Indian 
Tribe  of  Oklahoma;  Lower  Brule  Sioux 
Tribe  of  the  Lower  Brule  Reservation. 
South  Dakota;  Lower  Sioux  Indian 
Community  of  Minnesota  Mdewakanton 
Sioux  Indians  of  the  Lower  Sioux; 
Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  Oglala  Sioux  Tribe  of  the  Pine 
Ridge  Reservation,  South  Dakota; 
Pawnee  Nation  of  Oklahoma;  Prairie 
Island  Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Skull  Valley  Band  of  Goshute  Indians  of 
Utah;  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
Spirit  Lake  Tribe,  North  Dakota 
(formerly  known  as  the  Devils  Lake 
Sioux  Tribe);  Standing  Rock  Sioux  Tribe 
of  North  and  South  Dakota;  Upper  Sioiix 
Indian  Community  of  the  Upper  Sioux 
Reservation,  Miimesota;  Ute  Indian 
Tribe  of  the  Uintah  and  Ouray 
Reservation,  Utah;  Ute  Mountain  Tribe 
of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  and  Utah;  and 
Yankton  Sioux  Tribe  of  South  Dakota. 


In  the  mid-20th  century,  human 
remains  representing  two  individuals 
(catalog  nimiber  DU  6072)  were 
recovered  from  an  unknown  location  in 
Jefferson  County,  CO,  by  an  unknown 
individual.  The  remains  were  turned 
over  to  the  Jefferson  County  coroner, 
who  gave  them  to  the  University  of 
Denver  Museum  of  Anthropology.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

The  physical  anthropological 
characteristics  of  these  remains  indicate 
that  they  are  Native  American. 

In  1992.  human  remains  representing 
one  individual  were  found  in  the 
University  of  Denver  Museum  of 
Anthropology.  They  were  labeled  with 
the  same  site  numbisr  as  artifacts 
collected  in  1931  by  Dr.  E.B.  Renaud  of 
the  University  of  Denver  Department  of 
Anthropology  and  his  assistant.  Charlie 
Steen.  Dr.  Renaud  wrote  about  the  1931 
expedition  to  what  is  now  identified  as 
site  5JF91,  but  he  did  not  mention 
finding  human  remains.  No  known 
individual  was  identified.  The  48 
associated  funerary  objects  are  45 
chipped  stone  flakes,  2  cord-marked 
ceramic  sherds,  and  1  metate. 

The  geographical  origin  and 
associated  funerary  objects  indicate  that 
these  remains  are  Native  American.  Site 
5JF91  is  a  campsite  on  a  hill  overlooking 
a  creek  southwest  of  Morrison,  Jefferson 
County,  CO.  The  presence  of  cord- 
marked  ceramics  in  association  with 
these  remains  indicates  that  they  date 
no  earlier  than  the  Plains  Woodland 
(A.D.  400-1000)  or  Late  Archaic  (500 
B.C.-A.D.  500)  periods,  when  pottery 
first  appeared  in  this  area.  Although 
museum  records  do  not  mention  the 
human  remains,  it  was  Dr.  Renaud's 
practice  to  collect  from  discrete  areas, 
which  makes  it  likely  that  the  remains 
are  associated  with  the  artifacts.  Paul 
Lewis,  of  Golden.  CO,  led  Dr.  Renaud  to 
the  site  and  also  took  arti&cts  from  the 
site. 

In  t982,  human  remains  representing 
one  individual  were  recovered  from 
5JF148  (CO  K:8:81),  the  Crescent  site, 
Jefferson  County,  CO,  by  the  Colorado 
Archaeological  Society,  Denver  Chapter 
(CAS  Denver).  CAS  Depver  sent  the 
remains  to  Dr.  Michael  Finnegan  at 
Kansas  State  University,  Manhattan,  KS, 
where  they  are  currently  ousted.  CAS 
Denver  and  the  University  of  Denver 
Museum  of  Anthropology  had  an 
agreement  whereby  the  museum  curated 
archeological  material  that  had  been 
processed  in  the  CAS  Denver  laboratory 
after  CAS  Denver  excavations. 
Sometime  after  the  remains  were 
transferred  to  Kansas  State  University, 
while  processing  material  from  5JF148, 
CAS  Denver  discovered  additional 


remains  bom  the  individual  whose 
remains  were  sent  to  Dr.  Finnegan.  CAS 
Denver  subsequently  deposited  the 
isolated  remains  in  the  museimi  for 
NAGPRA  reporting  and  curation.  In 
October  1999,  CAS  Denver  transferred 
legal  control  to  the  museum  of  all  of  the 
material  from  the  site  excluding  the 
hiunan  remains  at  Kansas  State 
University.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

5JF148  is  a  rock  shelter  with  a 
southern  aspect.  The  remains  were 
flexed  and  placed  in  a  pit  burial,  with 
the  head  to  the  east,  facing  north.  The 
burial  has  been  radiocarbon  dated  to 
5155  B.P.  (3205  B.C.),  placing  it  in  the 
Early-Middle  Archaic  (6000-500  B.C.) 
period. 

Between  1983  and  1987,  hiunan 
remains  representing  13  individuals 
were  recovered  from  5JF321  (CO 
K:8:82),  the  Swallow  site.  Deer  Creek 
Drainage,  Jefferson  County,  CO.  by  the 
Colorado  Archaeological  Society. 
Denver  Chapter  (CAS  Denver).  During 
the  excavations  CAS  Denver  discovered 
burials  that  were  sent  to  Dr.  Michael 
Finnegan  at  Kansas  State  University, 
Manhattan.  KS,  for  study  and  curation. 
CAS  Denver  and  the  University  of 
Etenver  Museum  of  Anthropology  had 
an  agreement  whereby  the  museum 
curated  archeological  material  that  had 
been  processed  in  the  CAS  Denver 
laboratory  after  CAS  Denver 
excavations.  Sometime  after  the  remains 
were  transferred  to  Kansas  State 
University,  while  processing  material 
bom  5JF321.  CAS  Denver  discovered 
additional  remains  from  the  individuals 
whose  remains  were  sent  to  Dr. 
Finnegan.  CAS  Denver  subsequently 
deposited  the  isolated  remains  in  the 
museum  for  NAGPRA  reporting  and 
curation.  In  October  1999.  CAS  Denver 
transferred  legal  control  to  the  museum 
of  all  of  the  material  from  the  site 
excluding  the  himian  remains  at  Kansas 
State  University.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

5JF321  is  a  rock  shelter  with  a 
southwestern  aspect.  It  had  multiple 
occupations  dating  from  the  Middle 
Archaic  (3000-500  B.C.),  Late  Archaic 
(500  B.C.-A.D.  500).  Plains  Woodland 
(A.D.  400-1000).  and  Historic  (post-A.D. 
1600)  periods.  These  remains  date  to  the 
Archaic  period. 

In  1973,  human  remains  representing 
one  individual  were  recovered  from 
5JF52  (CO  K:8:86).  Bradford  House  HI 
site,  Dutch  Creek  Drainage,  Jefferson 
County,  CO,  by  the  Colorado 
Archaeological  Society,  Denver  Chapter 
(CAS  Denver).  During  the  excavations 
CAS  Denver  discovered  burials  that 
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were  sent  to  Dr.  Michael  Finnegan  at 
Kansas  State  University,  Manhattan,  KS, 
for  study  and  curation.  CAS  Denver  and 
the  University  of  Denver  Museum  of 
Anthropology  had  an  agreement 
whereby  the  museum  curated 
archeological  material  that  had  been 
processed  in  the  CAS  Denver  laboratory 
after  CAS  Denver  excavations. 
Sometime  after  the  remains  were 
transferred  to  Kansas  State  University, 
while  processing  material  from  5JF52, 
CAS  Denver  discovered  additional 
remains  from  the  individual  whose 
remains  were  sent  to  Dr.  Finnegan.  CAS 
Denver  subsequently  deposited  the 
isolated  remains  in  the  museum  for 
NAGPRA  reporting  and  curation.  In 
October  1999.  CAS  Denver  transferred 
legal  control  to  the  museum  of  all  of  the 
material  from  the  site  excluding  the 
human  remains  at  Kansas  State 
University.  No  known  individual  was 
identified.  The  three  associated  funerary 
objects  are  metates,  one  of  which  is 
broken  in  half. 

5JF52  is  a  rock  shelter  with  a 
southwestern  aspect.  It  had  multiple 
occupations  dating  frt>m  the  Middle 
Archaic  (3000-500  B.C.),  Late  Archaic 
(500  B.C.-A.D.  500),  and  Plains 
Woodland  (A.D.  400-1000)  periods. 
This  burial  has  been  radiocarbon  dated 
to  2440  B.P.  (490  B.C.  or  589  B.C.  with 
corrections),  placing  it  in  the  Middle- 
Late  Archaic  (3000  B.C.-A.D.  500) 
period. 

In  1976, 12  associated  funerary 
objects  were  recovered  from  graves  at 
5JF211  (CO  K:8:80),  Falcon's  Nest  site. 
Deer  Creek  Drainage,  Jefferson  Coimty, 
CO,  by  the  Colorado  Archaeological 
Society,  Denver  Chapter  (CAS  Denver). 
The  human  remains  associated  with 
these  objects  were  sent  by  CAS  Denver 
to  Dr.  Michael  Finnegan  at  Kansas  State 
University,  Manhattan,  KS,  for  study 
and  cvu-ation.  CAS  Denver  and  the 
University  of  Denver  Museum  of 
Anthropology  had  an  agreement 
whereby  the  museum  curated 
archeological  material  that  had  been 
processed  in  the  CAS  Denver  laboratory 
after  CAS  Denver  excavations.  In 
October  1999,  CAS  Denver  transferred 
legal  control  to  the  museum  of  all  of  the 
material  from  the  site  excluding  the 
human  remains  at  Kansas  State 
University.  The  12  associated  funerary 
objects  are  2  projectile  points,  1  piece  of 
charcoal,  1  animal  scapula  identified  as 
a  rasp,  1  object  that  is  thought  to  be  a 
flute,  1  metate,  1  piece  of  pigment,  and 
5  rocks. 

5JF211  is  a  rock  shelter  with  a 
southern  aspect.  It  had  multiple 
occupations  dating  from  the  Middle 
Archaic  (3000-500  B.C.),  Late  Archaic 
(500  B.C.-A.D.  500),  and  Plains 


Woodland  (A.D.  400-1000)  periods.  The 
burials  and  their  associated  artifacts 
date  to  the  Archaic. 

Unless  specifically  stated  above, 
collections  docimientation  is  limited 
concerning  possible  dates,  cultural 
affiliation(s),  or  the  circumstances  under 
which  the  Native  American  human 
remains  and  associated  funerary  objects 
described  above  were  foimd.  Colorado's 
history  of  tribal  relocation,  however, 
suggests  that  all  of  the  human  remains 
and  associated  funerary  objects 
described  above  date  prior  to  contact 
with  Europeans.  The  "Indian  Land 
Areas  Judicially  Established  1978  Map" 
indicates  the  legal  claim  to  land  based 
upon  traditional  use  for  the  Ute, 
Cheyenne,  and  Arapaho.  The  "Early 
Indian  Tribes,  Culture  Areas,  and 
Linguistic  Stocks  Map"  establishes  the 
presence  of  the  Ute  at  the  time  of 
contact  with  Europeans.  The  Colorado 
Office  of  Archaeology  and  Historic 
Preservation  map  of  Native  American 
distribution  in  Colorado  establishes  the 
presence  of  the  Hopi,  Ute,  Lakota, 
Arapaho,  Cheyeime,  Comanche,  Kiowa. 
Apache,  and  Kiowa-Apache.  The  Hopi 
Tribe  of  Arizona  provided  written 
testimony  that  they  are  culturally 
affiliated  to  Archaic  period  individuals. 
Representatives  from  the  Pawnee  Nation 
of  Oklahoma  presented  lingxiistic 
evidence  in  that  there  is  a  Pawnee  name 
for  Pike's  Peak  which  is  to  the  south  of 
Jefferson  County.  Representatives  bom 
seven  Sioux  tribes  presented  oral 
testimony  dxiring  consultation  that 
confirmed  the  presence  of  the  Sioux  in 
this  region.  The  seven  Sioux  tribes  are 
the  Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota;  Assiniboine  and  Sioux  Tribes  of 
the  Fort  Peck  Indian  Reservation. 
Montana;  Flandreau  Santee  Sioux  Tribe 
of  South  Dakota;  Oglala  Sioux  Tribe  of 
the  Pine  Ridge  Reservation,  South 
Dakota;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota;  Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  and  Yankton 
Sioux  Tribe  of  South  Dakota. 
Representatives  of  the  Ute  Moimtain 
Tribe  of  the  Ute  Moimtain  Reservation, 
Colorado,  New  Mexico  and  Utah;  and 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado 
who  attended  a  conference  on  cultural 
affiliation  of  ancient  peoples  in 
Colorado,  held  at  the  Colorado 
Historical  Society,  provided  oral 
testimony  that  confirmed  the  presence 
of  the  Ute  in  Jefferson  County.  Based  on 
the  totality  of  the  circumstances 
surrounding  the  acquisition  of  these 
human  remains  and  associated  funerary 
objects,  the  evidence  of  traditional 


territories,  oral  traditions,  archeological 
context,  and  material  culture,  officials  of 
the  University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropology  have  determined  that 
there  is  cultiiral  affiliation  with  the 
present-day  Indian  tribes  who  claim  a 
presence  in  the  region  prior  to  and 
during  (he  contact  period. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2(d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
18  individuals  of  Native  American 
ancestry.  Officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2(d)(2),  the  63  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
LasUy,  officials  of  the  University  of 
Denver  Department  of  Anthropology 
and  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2(e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Apache  Tribe  of 
Oklahoma;  Arapahoe  Tribe  of  the  Wind 
River  Reservation,  Wyoming; 
Assiniboine  and  Sioux  Tribes  of  the  Fort 
Peck  Indian  Reservation,  Montana; 
Cheyenne- Arapaho  Tribes  of  Oklahoma; 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation.  South 
Dakota;  Comanche  Indian  Tribe. 
Oklahoma;  Crow  Creek  Sioux  Tribe  of 
the  Crow  Creek  Reservation.  South 
Dakota;  Flandreau  Santee  Sioux  Tribe  of 
South  Dakota;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Hopi  Tribe  of  Arizona; 
Jicarilla  Apache  Tribe  of  the  Jicarilla 
Apache  Indian  Reservation.  New 
Mexico;  Kiowa  Indian  Tribe  of 
Oklahoma;  Lower  Brule  Sioux  Tribe  of 
the  Lower  Brule  Reservation.  South 
Dakota;  Lower  Sioux  Indian  Community 
of  Miimesota  Mdewakanton  Sioux 
Indians  of  the  Lower  Sioux:  Mescalero 
Apache  Tribe  of  the  Mescalero 
Reservation.  New  Mexico;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Prairie  Island 
Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota: 
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Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Communi^  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Skull  Valley  Band  of  Goshute  Indians  of 
Utah;  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
Spirit  Lake  Tribe,  North  Dakota 
(formerly  known  as  the  Devils  Lake 
Sioux  Tribe);  Standing  Rock  Sioux  Tribe 
of  North  and  South  Dakota;  Upper  Sioux 
Indian  Community  of  the  Upper  Sioux 
Reservation,  Minnesota;  Ute  Indian 
Tribe  of  the  Uintah  and  Ouray 
Reservation,  Utah;  Ute  Mountain  Tribe 
of  the  Ute  Moimtain  Reservation, 
Colorado,  New  Mexico  and  Utah;  and 
Yankton  Sioux  Tribe  of  South  Dakota. 
This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma; 
Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Assiniboine  and 
Sioux  Tribes  of  the  Fort  Peck  Indian 
Reservation,  Montana;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Cheyenne 
River  Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Colorado 
River  Indian  Tribes  of  the  Colorado 
River  Indian  Reservation,  Arizona  and 
California;  Comanche  Indian  Tribe, 
Oklahoma;  Crow  Creek  Sioux  Tribe  of 
the  Crow  Creek  Reservation,  South 
Dakota;  Flandreau  Santee  Sioux  Tribe  of 
South  Dakota;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Hopi  Tribe  of  Arizona; 
Jicarilla  Apache  Tribe  of  the  Jicarilla 
Apache  Indian  Reservation,  New 
Mexico;  Kiowa  Indian  Tribe  of 
Oklahoma;  Lower  Brule  Sioux  Tribe  of 
the  Lower  Brule  Reservation,  South 
Dakota;  Lower  Sioux  Indian  Community 
of  Minnesota  Mdewakanton  Sioux 
Indians  of  the  Lower  Sioux;  Mescalero 
Apache  Tribe  of  the  Mescalero 
Reservation,  New  Mexico;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation.  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Prairie  Island 
Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota; 
Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Skull  Valley  Band  of  Goshute  Indians  of 
Utah;  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
Spirit  Lake  Tribe,  North  Dakota 
(formerly  known  as  the  Devils  Lake 


Sioux  Tribe);  Standing  Rock  Sioux  Tribe 
of  North  and  South  DiJcota;  Upper  Sioux 
Indian  Conumiuuty  of  the  Upper  Sioux 
Reservation,  Minnesota;  Ute  Indian 
Tribe  of  the  Uintah  and  Ouray 
Reservation,  Utah;  Ute  Mountain  Tribe 
of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  and  Utah;  and 
Yankton  Sioux  Tribe  of  South  Dakota. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Jan  I.  Bernstein,  Collections 
Manager  and  NAGPRA  Coordinator, 
University  of  Denver  Department  of 
Anthropology  and  Museum  of 
Anthropology.  2000  Asbury,  Sturm  Hall 
S-146,  Denver,  CO  80208-2406, 
telephone  (303)  871-2543,  e-mail 
jbemste@du.edu,  before  July  5,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Apache  Tribe  of  Oklahoma;  Arapahoe 
Tribe  of  the  Wind  River  Reservation, 
Wyoming;  Assiniboine  and  Sioux  Tribes 
of  the  Fort  Peck  Indian  Reservation, 
Montana;  Cheyenne-Arapaho  Tribes  of 
Oklahoma;  Cheyenne  River  Sioux  Tribe 
of  the  Cheyenne  River  Reservation, 
South  Dakota;  Comanche  Indian  Tribe, 
Oklahoma;  Crow  Creek  Sioux  Tribe  of 
the  Crow  Creek  Reservation,  South 
Dakota;  Flandreau  Santee  Sioux  Tribe  of 
South  Dakota;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Hopi  Tribe  of  Arizona; 
Jicarilla  Apache  Tribe  of  the  Jicarilla 
Apache  Indian  Reservation,  New 
Mexico;  Kiowa  Indian  Tribe  of 
Oklahoma;  Lower  Brule  Sioux  Tribe  of 
the  Lower  Brule  Reservation,  South 
Dakota;  Lower  Sioux  Indian  Community 
of  Minnesota  Mdewakanton  Sioux 
Indians  of  the  Lower  Sioux;  Mescalero 
Apache  Tribe  of  the  Mescalero 
Reservation,  New  Mexico;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation,  South  Dakota;  Pawnee 
Nation  of  Oklahoma;  Prairie  Island 
Indian  Community  of  Minnesota 
Mdewakanton  Sioux  Indians  of  the 
Prairie  Island  Reservation,  Minnesota; 
the  Rosebud  Sioux  Tribe  of  the  Rosebud 
Indian  Reservation,  South  Dakota; 
Santee  Sioux  Tribe  of  the  Santee 
Reservation  of  Nebraska;  Shakopee 
Mdewakanton  Sioux  Community  of 
Minnesota  (Prior  Lake);  Sisseton- 
Wahpeton  Sioux  Tribe  of  the  Lake 
Traverse  Reservation,  South  Dakota; 
Skull  Valley  Band  of  Goshute  Indians  of 
Utah;  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
Spirit  Lake  Tribe.  North  Dakota 
(formerly  known  as  the  Devils  Lake 
Sioux  Tribe);  Standing  Rock  Sioux  Tribe 


of  North  and  South  Dakota;  Upper  Sioux 
Indian  Community  of  the  Upper  Sioux 
Reservation,  Minnesota;  Ute  Indian 
Tribe  of  the  Uintah  and  Ouray 
Reservation,  Utah;  Ute  Mountain  Tribe 
of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  and  Utah;  and 
Yankton  Sioux  Tribe  of  South  Dakota 
may  begin  after  that  date  if  no 
-additional  claimants  come  forward. 

Dated:  May  8.  2001. 
lohn  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-13965  Filed  6-1-01;  8:45  am] 

BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Repatriate  a 
Cultural  Item  In  the  Poeeeeaion  of  the 
Peabody  Muaeum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

AGENCY:  National  Park  Service. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Peabody  Museum 
of  Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA,  that  meets 
the  definition  of  "unassociated  funerary 
object"  under  section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  this  cultural  item. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  one  cultural  item  is  a  camas 
digger  made  of  antler. 

According  to  museum  records,  prior 
to  1905,  this  cultural  item  was 
recovered  "from  a  grave"  of  the 
Quinault  Indians  in  the  State  of 
Washington.  In  1905,  this  cultural  item 
was  purchased  by  Grace  A.  Nicholson 
and  donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  Lewis 
Farlow. 

Based  on  the  specific  cultural 
affiliation  described  by  the  collector, 
this  burial  was  most  likely  a  Quinault 
burial  from  the  historic  period. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  pursuant  to  43 
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CFR  10.2(d)(2)(ii),  this  one  cultural  item 
is  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony  and 
are  believed,  by  a  preponderance  of  the 
evidence,  to  have  been  removed  from  a 
specific  burial  site  of  a  Native  American 
individual.  Officials  of  the  Peabody 
Museimi  of  Archaeology  and  Ethnology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2(e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  this  cultural 
item  and  the  Quinault  Tribe  of  the 
Quinault  Reservation,  Washington. 

This  notice  has  been  sent  to  officials 
of  the  Quinault  Tribe  of  the  Quinault 
Reservation,  Washington. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  unassociated 
funerary  object  should  contact  Barbara 
Isaac,  Repatriation  Coordinator, 
Peabody  Museum  of  Archaeology  and 
Ethnology,  11  Divinity  Avenue, 
Cambridge,  MA  02138,  telephone  (617) 
495-2254,  before  July  5,  2001. 
Repatriation  of  this  unassociated 
funerary  object  to  the  Quinault  Tribe  of 
the  Quinault  Reservation,  Washington 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  April  6,  2001. 

John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 

(FR  Doc.  01-13964  Filed  6-1-01;  8:45  am] 

BHXmG  CODE  4310-70-f 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  701-TA-403  and  731- 
TA-895-897  (Final)] 

Pure  Magnesium  From  China,  Israel, 
and  Russia 

AGENCY:  United  States  International 
Trade  Conunission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigations 
Nos.  701-TA-403  and  731-TA-895-896 
(Final)  under  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673d(b))  (the 
Act)  to  determine  whether  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
countervailable  subsidies  by  the 
government  of  Israel  and  by  less-than- 


feir-value  imports  from  China  and  Israel 
of  pure  magnesium,  provided  for  in 
subheading  8104,11.00.  8104.19.00,  and 
8104.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  ^  Section 
207.21(b)  of  the  Commission's  rules 
provides  that,  where  the  Department  of 
Commerce  has  issued  a  negative 
preliminary  determination,  the 
Commission  will  not  publish  a  notice  of 
scheduling  for  the  final  phase  of  its 
investigation  unless  and  until  it  receives 
an  affirmative  final  determination  from 
Commerce. 

Although  the  Department  of 
Commerce  has  preliminarily  determined 
that  pure  magnesium  from  Russia  is  not 
being  sold,  nor  is  likely  to  be  sold,  in 
the  United  States  at  less  than  fair  value, 
for  purposes  of  efficiency  the 
Commission  hereby  waives  rule 
207.21(b)  and  gives  notice  of  the 
scheduling  of  the  final  phase  of  the 
antidumping  investigation  No.  731-TA- 
897  (Final)  under  section  735(b)  of  the 
Act.  The  Commission  is  taking  this 
action  so  that  the  final  phases  of  the 
antidumping  investigations  may 
proceed  conciurently  in  the  event  that 
Commerce  makes  a  final  affirmative 
antidumping  determination  with  respect 


'  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  sub)ect 
merchandise  as  "pure  magnesium  products, 
regardless  of  chemistry,  including,  without 
limitation,  raspings,  granules,  turnings,  chips, 
powder,  and  briquettes,  except  as  noted  above.  Pure 
magnesium  includes:  (1)  Products  that  contain  at 
least  99.95  percent  primary  magnesium,  by  weight 
(generally  referred  to  as  "ultra-pure"  magnesium): 

(2)  products  that  contain  less  than  99.95  percent  but 
not  less  than  99.8  percent  pure  magnesium,  by 
weight  (generally  referred  to  as  "pure"  magnesium): 

(3)  chemical  combinations  of  pure  magnesium  and 
other  material(s)  in  which  the  pure  magnesium 
content  is  50  percent  or  greater,  but  less  than  99.8 
percent,  by  weight,  and  that  do  not  conform  to  an 
"ASTM  Specification  for  Magnesium  Alloy" 
(generally  referred  to  as  "off-specification  pure" 
magnesium):  and  (4)  physical  mixtures  of  pure 
magnesium  and  other  material(s)  in  which  the  pure 
magnesium  content  is  50  percent  or  greater,  but  less 
than  99.8  percent,  by  weight,  except  that  mixtures 
containing  90  percent  or  less  pure  magnesium,  by 
weight,  when  mixed  with  lime,  calcium  metal, 
calcium  silicon,  calcium  carbide,  calcium 
carbonate,  carbon  slag  coagulants,  and/or  fluorspar, 
are  excluded.  The  merchandise  subject  to  this 
investigation  is  classifiable  under  8104.30.00  of  the 
Harmonized  Tariff  Schedule  ("HTS").  Although  the 
HTS  subheading  is  provided  for  convenience  and 
customs  purposes,  the  written  description  of  the 
merchandise  under  investigation  is  dispositive." 

There  is  an  existing  antidumping  duty  order  on 
pure  magnesium  from  China.  See  Notice  of 
Antidumping  Duty  Orders:  Pure  Magnesium  From 
the  People's  Republic  of  China,  the  Russian 
Federation  and  Ukraine:  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Antidumping  Duty  Investigation  of  Pure 
Magnesium  From  the  Russian  Federation,  60  FR 
25691  (May  12,  1995).  The  scope  of  this 
investigation  excludes  pure  magnesium  that  is 
already  covered  by  the  existing  order,  and 
classifiable  under  8104.1 1.00  and  8104.19.00  of  the 
HTS. 


to  Russia.  If  Commerce  makes  a  final 
negative  antidumping  determination 
with  respect  to  Russia,  the  Commission 
will  terminate  its  antidumping 
investigation  imder  section  735(c)(2)  of 
the  Act  (19  U.S.C.  1673d(c)(2)).  and 
§  207.2(d)  of  the  Commission's  rules. 
For  further  information  concerning 
the  conduct  of  this  phase  of  these 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  April  27,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Conunission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  E)epartment  of  Commerce  that 
imports  of  pure  magnesium  from  China 
and  Israel  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 
U.S.C.  1673b)  and  that  countervailable 
subsidies  are  being  provided  to 
producers  and  exporters  of  pure 
magnesium  by  the  government  of  Israel 
within  the  meaning  of  section  703  (19 
U.S.C.  1671b).  The  investigation  was 
requested  in  a  petition  filed  on  October 
17,  2000,  by  Magnesiimi  Corporation  of 
America,  Salt  Lake  City,  UT,  the  United 
Steel  Workers  of  America.  Local  8319, 
Salt  Lake  City.  UT.  and  the  United  Steel 
Workers  of  America,  AFL-CIO-CLC 
(USWA  International). 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
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investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  no 
later  than  21  days  prior  to  the  hearing 
date  specified  in  this  notice.  A  party 
that  filed  a  notice  of  appearance  during 
the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  during  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — ^Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  this  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 
investigation.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigation  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — ^The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  August  30,  2001, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.22  of  the 
Commission's  rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  September  13,  2001,  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  September  5,  2001.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  September  10, 
2001.  at  the  U.S.  International  Trade 
Commission  Bmlding.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
'§§  201.6(b)(2).  201.13(f),  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 


later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — ^Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  September  7,  2001.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  September 
20,  2001;  witness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  September  20, 
2001.  On  October  11.  2001.  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
conunent.  Parties  may  submit  final 
conmients  on  this  information  on  or 
before  October  15.  2001,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3.  and 
207.7  of  the  Commission's  rules.  The 
Conunission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
dociunent  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  docimient  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

Issued:  May  29.  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-13967  Filed  6-1-01;  8:45  am) 
BaUNO  COOC  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgations  Nos.  731-TA-943-947 
(Preliminary)] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  China,  Indonesia,  Malaysia, 
Romania,  and  South  Africa 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidiunping  investigations  Nos. 
731-TA-943  -947  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injiiry,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  bom  China. 
Indonesia.  Malaysia,  Romania,  and 
South  Africa  of  circular  welded  non- 
alloy  steel  pipe,  provided  for  in 
subheadings  7306.30.10  and  7306.30.50 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidiunping  investigations  in  45  days, 
or  in  this  case  by  July  9.  2001.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  July  16,  2001. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A  and  B  (19  CFR  part  207). 
EFFECnve  DATE:  May  24.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-205-3185),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
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General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wv^rw. usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-UNE)  at  http:// 
dockets .  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  May  24.  2001.  by 
counsel  on  behalf  of  Allied  Tube  & 
Conduit  Corp.,  Harvey.  IL;  IPSCO 
Tubulars.  Inc.,  Camanche.  lA;  LTV 
Copperweld,  Youngstown,  OH; 
Northwest  Pipe  Co..  Portland,  OR; 
Western  Tube  &  Conduit  Corp.,  Long 
Beach,  CA;  Century  Tube  Corp..  Pine 
Bluff.  AR;  Laclede  Steel.  St.  Louis,  MO; 
Maverick  Tube  Corp..  Chesterfield.  MO; 
Sharon  Tube  Co..  Sharon,  PA;  and 
Wheatland  Tube  Co.,  Wheatland.  PA. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commissions  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
ofappearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Piusuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  investigations  available  to 
authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigations  under  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  schedided  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on 
Thursday.  June  14,  2001.  at  the  U.S. 


International  Trade  Commission 
Building.  500  E  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Larry  Reavis 
(202-205-3185)  not  later  than  June  12, 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
§  201.8  and  207.15  of  the  Conunission's 
nUes,  any  person  may  submit  to  the 
Commission  on  or  before  June  19,  2001, 
a  written  brief  containing  information 
and  arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.12  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  May  25,  2001. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-13851  Filed  6-1-01;  8:45  am] 
BUXING  COOC  7020-0^-P 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigations  Nos.  731-TA-d35-942 
(Preliminary)] 

Certain  Structural  Steel  Beams  From 
China,  Germany,  Italy,  Luxembourg, 
Russia,  South  Africa,  Spain,  and 
Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  schediding  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-935-942  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injiu«d  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  China,  Germany. 
Italy.  Luxembourg,  Russia,  South  Africa, 
Spain,  and  Taiwan  of  certain  structiiral 
steel  beams,  provided  for  in 
subheadings  7216.32.00,  7216.33.00, 
7216.50.00,  7216.61.00.  7216.69.00, 
7216.91.00,  7216.99.00,  7228.70.30,  and 
7228.70.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  Unless  the 
Department  of  Commerce  extends  the 
time  for  initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
these  antidiunping  investigations  in  45 
days,  or  in  these  cases  by  July  9.  2001. 
The  Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  July  16.  2001. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  May  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  s|>ecial 
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assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
OEDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background. — These  investigations 
are  being  instituted  in  response  to  a 
petition  filed  on  May  23,  2001,  by 
counsel  on  behalf  of  Northwestern  Steel 
&  Wire  Co.,  Sterling,  IL;  Nucor  Corp., 
Charlotte,  NC;  Nucor-Yamato  Steel  Co., 
Blytheville,  AR;  and  TXI-Chaparral 
Steel  Co.,  Midlothian,  TX. 

Participation  in  the  investigations  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Conunission  antidumping 
investigations.  The  Secretary  will 
preprare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in 
these  investigations  available  to 
authorized  applicants  representing 
interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigations  under  the  APO  issued  in 
the  investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate  • 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  Jime  13, 
2001,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 


contact  Olympia  Hand  (202-205-3182) 
not  later  than  June  6,  2001,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  antidiunping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
§§201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
June  18,  2001,  a  written  brief  containing 
information  and  argxmients  pertinent  to 
the  subject  matter  of  the  investigations. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  dociunent  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  pubUc  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
dociunent  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules. 

Issued:May  24,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-13852  Filed  6-1-01;  8:45  am] 
BHJJNG  CODE  7020-02-P 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

[usrrc  SE-01-021] 
Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  date:  June  7.  2001  at  11  a.m. 
PIJVCE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 


matters  to  be  considered: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  Nos.  701-TA-362  and  731- 
TA-707-710  (Review)  (Certain  Seamless 
Carbon  dnd  Alloy  Steel  Standard,  Line, 
and  Pressure  Pipe  from  Argentina, 
Brazil,  Germany,  and  Italy) — ^briefing 
and  vote.  (The  Commission  Is  currentiy 
scheduled  to  transmit  its  determination 
and  Commissioners'  opinions  to  the 
Secretary  of  Conunerce  on  June  21. 
2001.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  Tsubject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  May  29,  2001. 

By  order  of  the  Commission: 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-14090  Filed  5-31-01;  2:02  pm] 
BiLUNQ  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Civil  Division;  Agency  information 
Collection  Activities;  Proposed 
Collection;  Comments  Requested 

AGENCY:  Notice  of  information 
collection  imder  review;  extension  of  a 
currentiy  approved  collection,  claim  for 
damage,  injury,  or  death. 

The  Department  of  Justice,  Civil 
Division  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  March  28,  2001 
(Volimie  66,  Number  60,  Page  16959) 
allowing  for  a  60  day  public  comment 
period.  No  comments  were  received  by 
the  Civil  Division  on  this  information 
collection. 

The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  July  5,  2001. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
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concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currentiy  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Claim 
for  Damage,  Injury,  or  Death. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  SF95,  Claim  for 
Damage,  Injury,  or  Death.  Civil  Division. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Others  that  apply:  Business 
or  other  for-profit,  not-for-profit 
institutions,  State,  Local  or  Tribal 
Government.  This  information  is  needed 
to  present  a  claim  against  the  United 
States  Government  imder  the  Federal 
Tort  Claims  Act,  28  U.S.C.  §  2675(a). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  300,000  responses  at  6  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,800,000  annual  burden 
hours. 

If  additional  information  i$  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Management  Division,  Suite 
1220,  1331  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004. 

Dated:  May  29,  2001. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  01-13889  Filed  6-1-01:  8:45  am] 

BILLING  CODE  4410-1 2-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
.policy,  the  Department  of  Justice  gives 
notice  that  a  proposed  consent  decree  in 
the  case  captioned  United  States  v. 
Avanti  Development,  Inc.,  et  ai.  Civil 
Action  No.  IP01-402-C-B/S  (S.D.  hid.) 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Indiana  on  May  21,  2001.  The 
proposed  consent  decree  relates  to  the 
Avanti  Superfund  Site  (the  "Site")  in 
Indianapolis,  Indiana. 

The  proposed  consent  decree  would 
resolve  a  civil  claim  of  the  United  States 
for  recovery  of  unreimbursed  past 
response  costs  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C.  9607, 
against  Settiing  Defendant  Vomado 
Realty  Trust.  The  proposed  consent 
decree  would  provide  for  payment  of 
$30,000  toward  the  United  States'  past 
response  costs  associated  with  the  Site. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Avanti  Development,  Inc.,  et  ai,  Civil 
Action  No.  IP01-402-C-B/S  (S.D.  hid.), 
and  DOJ  Reference  No.  90-11-3-06099. 

The  proposed  consent  decree  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Southern 
District  of  Indiana,  10  West  Market 
Street,  Suite  2100,  Indianapolis,  Indiana 
46204  (contact  Thomas  Kieper  (317- 
226-6333));  and  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  5),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604  (contact  Kevin 
Chow  (312-353-6181)).  Copies  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  hi 
requesting  copies,  please  refer  to  the 
above-referenced  case  name  and  DOJ 
Reference  Nimiber,  and  enclose  a  check 
made  payable  to  the  Consent  Decree 


Library  for  $7.50  (30  pages  ait  25  cents 
per  page  reproduction  cost). 

William  D.  Brighton. 

Assistant  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  01-13859  Filed  6-1-01;  8:45  am) 
BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act,  the 
Comprehensive  Emergency  Response, 
Compensation  and  Liability  Act,  and 
the  Emergency  Planning  and 
Community  Right-to-Know  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  11.  2001,  a  proposed 
Consent  Decree  in  United  States  v. 
Marathon  Oil  Co.  and  Marathon 
Ashland  Petroleum,  LLC.,  Civil  Action 
No.  99-4023-JPG,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Illinois. 

In  this  action,  the  United  States 
sought  penalties  and  injunctive  relief 
against  Marathon  Oil  Co.  ("MOC")  and 
Marathon  Ashland  Petroleimi  LLC 
("MAP")  (collectively  "Defendants")  for 
claims  arising  in  connection  with 
MAP'S  refinery  in  Robinson,  Illinois, 
under  the  Clean  Air  Act,  42  U.S.C.  7401 
et  seq.,  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C.  9601  et  seq.,  and  the  Emergency 
Plaiming  and  Community  Right-to- 
Know  Act,  42  U.S.C.  11001  et  seq.. 
Under  the  Consent  Decree.  MAP  will, 
install  at  the  Robinson  Refinery  all 
controls  necessary  for  full  compliance 
with  the  Benzene  Waste  NESHAP,  40 
CFR  part  61,  subpart  FF.  including:  (1) 
Covering  and  controlling  a  significant 
portion  of  the  refinery's  oily  water 
sewer  system;  (2)  covering  and 
controlling  the  junction  boxes,  drains, 
and  certain  tanks  at  the  Refinery's 
wastewater  treatment  plant:  (3) 
installing  a  new,  covered  and 
controlled,  aboveground  API  Separator 
and  dissolved  Air  Flotation  Unit;  and 
(4)  controlling  or  taking  out  of  service 
certain  slop  oil  tanks  that  are  in  benzene 
waste  service.  The  Defendants  will  pay 
a  civil  penalty  of  $1,675,000.  In 
addition,  as  a  supplemental 
environmental  project,  MAP  will 
purchase  and  donate  to  the  Robinson 
Fire  Department  a  new  emergency 
transportation  vehicle  and  support 
equipment  worth  $125,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
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Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Marathon  Oil  Co. 
and  Marathon  Ashland  Petroleum,  LLC, 
D.J.  Ref.  No.  90-5-2-1-1978A. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Nine  Executive  Dr.,  Suite  300, 
Fairview  Heights,  IL  62208,  and  at  the 
Region  5  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago,  IL 
60604-3590.  A  copy  of  the  Consent 
Decree  may  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  above-referenced 
case,  D.J.  No.  90-5-2-1-1 978A,  and 
enclose  a  check  in  the  amount  of  13.50 
(25  cents  per  page  reproduction  cost) 
payable  to  tlfe  Consent  Decree  Library. 

William  D.  Brighton. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  01-13867  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  30,  2001,  a  proposed 
Consent  Decree  in  United  States  v.  /.  B. 
Stringfellow,  Jr.  et  al..  Civil  Action  No. 
83-2501  (R),  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California,  the 
Complaint  in  this  action  was  brought 
pursuant  to,  inter  alia,  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601  et  seq.,  to  recover 
costs  incurred  in  connection  with 
remedial  activities  at  the  Stringfellow 
Superfund  Site  in  Riverside,  California, 
and  to  obtain  injimctive  relief  requiring 
the  defendants  to  take  further  remedial 
actions  at  the  Site. 

The  proposed  Consent  Decree 
provides  for  the  recovery  of  response 
costs  incurred  by  the  United  States  in 
connection  with  EPA's  cleanup  of  the 
Site  through  December  31,  2000, 
through  the  payment  by  the  State  of 
$99,440,000.  In  addition,  this  Consent 
Decree  provides  a  general  commitment 
by  the  State  to  construct  and  complete 
the  final  remedy  at  the  Site  and  to  pay 


future  oversight  costs  that  the  United 
States  may  incur. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  P.O  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044. 
Comments  should  refer  to  United  States 
V.  f.B.  Stringfellow,  fr.  et  al..  Civil 
Action  No.  83-2501  (R),  D.J.  Ref.  No. 
90-11-2-24. 

The  proposed  Consent  Decree  may  be 
examined  at  either  of  the  following 
locations:  (1)  The  Office  of  the  United 
States  Attorney,  Central  District  of 
California,  Federal  Building,  Room 
7516,  300  North  Los  Angeles  Street,  Los 
Angeles,  California;  or  (2)  Office  of 
Regional  Counsel,  environmental 
Protection  Agency,  75  Hawthorne  St., 
San  Francisco,  California.  A  copy  of  the 
consent  decree  can  be  obtained  by  mail 
from  the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy  of  the  consent  decree,  please 
enclose  a  check  in  the  amount  of  $4.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Enforcement  Section. 
(FR  Doc.  01-13866  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  230-2001] 

Privacy  Act  of  1974;  Systam  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  given  that  the  Department  of 
Justice  proposes  to  establish  a  new 
Department-wide  system  of  records 
entitled  "Correspondence  Management 
systems  (CMS)  for  the  Department  of 
Justice  (DOJ),"  DOJ/003.  Most 
components  of  the  Department  maintain 
and  operate  their  own  correspondence 
tracking  systems.  There  has  been  no 
change  in  the  operation  of  component 
systems.  Rather,  this  notice  of  a  new 
system  of  records  replaces  most  Privacy 
Act  notices  already  published  by 
components  for  existing  systems,  and  it 
also  provides  notice  for  components 
that  have  not  yet  published  a  notice  for 
such  records.  Because  this  is  a 
Department-wide  systems  notice,  it  is 
broader  than  most  correspondence 
tracking  systems  operated  by  individual 


components.  The  purpose  of  publishing 
this  Department-wide  notice  is  to 
increase  administrative  efficiency  and  to 
centralize  and  simplify  for  the  public 
the  process  of  obtaining  information  and 
making  requests.  This  systems  notice 
includes  disclosure  provisions  that  may 
not  have  been  part  of  former  systems 
notices.  This  systems  notice  does  not 
supercede  systems  of  records  covered  by 
separately-noticed  systems  that  are  not 
removed  by  this  order. 

Accordingly,  this  Department-wide 
system  notice  replaces,  and  the 
Department  hereby  removes,  on  the 
effective  date  of  this  notice,  the 
following  notices  previously  published 
by  individual  Department  of  Justice 
components: 

Antitrust  Division,  "Congressional  and 
White  House  Referral 
Correspondence  Log  File," 
JUSTICE/ ATR-002  (58  FR  6985. 
Feb.  3. 1993) 
Civil  Division,  "Congressional  and 
Citizen  Correspondence  File," 
JUSTICE/CIV-007  (53  FR  4.507, 
Oct.  17. 1988) 
Civil  Rights  Division,  "Files  on 

Correspondence  Relating  to  Civil 
Rights  Matters  bom  Persons 
Outside  the  Department  of  Justice." 
JUSTICE/CRT-008  (53  FR  40.513. 
Oct.  17.  1988) 
Office  of  the  Deputy  Attorney  General. 
"Executive  Secretariat 
Correspondence  Control  System." 
JUSTICE/DAG-012  (50  FR  42,614, 
Oct.  21, 1985) 
Drug  Enforcement  Administration, 
"Congressional  Correspondence 
File,"  JUSTlCE/DEA-004  (52  FR 
47,207.  Dec.  11.  1987) 
Foreign  Claims  Settlement  Commission, 
"Correspondence  (General)," 
JUSTICE/FCSC-6  (64  FR  31,296, 
Jun.  10, 1999) 
Foreign  Claims  Settlement  Commission, 
"Correspondence  (Inquiries 
Concerning  Claims  in  Foreign 
Countries),"  JUSTICE/FCSC-7  (64 
FR31,296,Jun.  10, 1999) 
Immigration  and  Natiu^ization  Service. 
"Immigration  and  Naturalization 
Service  Index  System,"  JUSTICE/ 
INS-001  Subsystem  D. 
"Congressional  Relations 
Correspondence  Control  Index," 
and  Subsystem  P,  "Correspondence 
Control  and  Task  Tracking  System," 
(58  FR  51847,  Oct.  5,  1993.) 
Justice  Management  Division,  "Office  of 
General  Counsel  (OGC) 
Correspondence  and  Advice 
Tracking  System  (CATS),"  JMD-011 
(59  FR  46.661.  Sept.  9,  1994) 
Land  and  Natural  Resources  Division. 
"Congressional  Correspondence 
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File."  JUSTICE/LDN-002  (42  FR 
53.351,  Sept.  30,  1977) 

Land  and  Natural  Resources  Division, 
"Citizens'  Mail  File,"  JUSTICE/ 
LDN-006  (45  FR  2214,  Jan.  10, 
1980) 

Office  of  Legislative  Affairs, 
"Congressional  Committee 
Chairman  Correspondence  File," 
JUSTICE/OLA-001  (52  FR  47,278, 
Dec.  11,  1987) 

Office  of  Legislative  Affairs, 

"Congressional  Correspondence 
File,"  JUSTICE/OLA-002  (52  FR 
47,278,  Dec.  11,1987) 

Office  of  Legislative  Affairs,  "Citizen 
Correspondence  File,"  JUSTICE/ 
OLA-003  (52  FR  47,279,  Dec.  11. 
1987) 

Office  of  Special  Counsel  for 
Immigration  Related  Un&ir 
Employment  Practices,  "Files  on 
Correspondence  Relating  to 
Immigration-Related,  Unfair 
Employment  Practices  from  Persons 
Outside  the  Department  of  Justice," 
JUSTICE/OSC-002  (53  FR  40,532, 
Oct.  17, 1988) 

Executive  Office  for  U.S.  Attorneys, 
"Citizen  Correspondence  Files," 
JUSTICE/US A-004  (54  FR  42.089. 
Oct.  13, 1989) 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment;  and  the 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibility  imder  the  Act,  requires  a 
40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  [30  days  after 
publication  in  the  Federal  Register]. 
The  public,  0MB,  and  the  Congress  are 
invited  to  submit  any  comments  to  Mary 
E.  Cahill,  Management  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC, 
20530  (Room  1400,  National  Place 
Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
0MB  and  the  Congress. 

Dated:  May  15,  2001. 

Janis  A.  Sposato, 

Acting  Assistant  Attorney  General  for 
Administration. 

Department  of  Justice— 003 

SYSTEM  name: 

Correspondence  Management  Systems 
(CMS)  for  the  Department  of  Justice. 

SYSTEM  location: 

U.S.  Department  of  Justice,  950 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20530,  and  other  Department  of 
Justice  offices  throughout  the  country. 


categories  of  moiviouals  covered  by  the 
system: 

Individuals  originating,  receiving,  or 
named  in  correspondence  (including 
attachments)  to  or  form  the  Department 
or  whose  correspondence  is  referred  to 
the  Department,  or  persons 
communicating  electronically  or  by 
telephone  with  the  Department 
regarding  official  business  of  the 
Department,  including  Members  of 
Congress,  other  government  officials, 
individuals,  and  their  representatives; 
individuals  originating,  receiving,  or 
named  in  internal  memoranda 
(including  attachments)  within  the 
Department,  including  DOJ  employees, 
contractors,  and  individuals  relating  to 
investigators,  policy  decisions,  or 
administrative  matters  of  significance  to 
the  Department  of  Justice;  in  some 
instances.  Department  of  Justice 
personnel  assigned  to  handle  such 
correspondence  and  other  matters. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  identification  (e.g., 
correspondence's  name,  address,  title, 
organization,  control  number,  date  of 
correspondence,  date  received,  subject); 
status  of  response  within  the 
Department;  may  include  original 
correspondence.  Department's  response, 
office  or  staff  member  assigned  to 
handle  the  matter,  referral  letters,  name 
and  identification  of  person  referring 
the  correspondence,  copies  of  any 
enclosures,  and  related  materials.  Some 
internal  memoranda,  e-mail 
correspondence,  and  logs/notes  of 
official  telephone  calls  to/by 
Department  staff  are  also  tracked. 
Records  may  include  case  files, 
litigation  materials,  reports,  or  other 
goods  on  a  given  subject  or  individual. 
This  material  varies  according  to  the 
wide  scope  of  the  responsibilities  of  the 
Department  of  Justice.  Correspondence 
identification  and  tracking  information, 
as  well  as  some  substantive  information 
on  these  matters  is  maintained  in 
automated  database  in  electronic  format 
and/or  paper  files.  This  system  does  not 
cover  systems  of  records  covered  by 
separately-notices  systems. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301  and  44  U.S.C.  3101. 

PURPOSE(S)  OF  THE  SYSTEM: 

The  System  controls  and  tracks 
correspondence  received  or  originated 
by  the  Department  or  referred  to  the 
Department,  and  action  taken  by  the 
Department  in  response  to 
correspondence  received,  as  well  as 
some  internal  memoranda,  action  items, 
e-mail  correspondence,  and  logs/notes 
of  official  telephone  calls.  It  also  serves 


as  a  reference  source  for  inquiries  and 
response  thereto. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  information  may  be 
disclosed  from  this  system  as  follows: 

A.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  imless  it  is 
determined  that  release  of  the  specffic 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

B.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  an  individual 
who  is  the  subject  of  the  record.  ^ 

C.  To  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

D.  Where  a  record,  either  on  its  face 
or  in  conjimction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law,  to  any  civil  or 
criminal  law  enforcement  authority  or 
other  appropriate  agency,  whether 
federal,  state,  local,  foreign,  or  tribal, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  such  a 
violation  or  enforcing  or  implementing 
a  statute,  rule,  regulation,  or  order. 

E.  In  an  appropriate  proceeding  before 
a  court,  grand  jury,  or  administrative  or 
regulatory  body  when  records  are 
determined  by  DOJ  to  be  arguably 
relevant  to  the  proceeding. 

F.  To  an  actual  or  potential  party  to 
litigation  or  the  party's  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement,  plea  bargaining, 
or  in  informal  discovery  proceedings. 

G.  To  a  federal  agency  or  entity  that 
requires  information  relevant  to  a 
decision  concerning  the  hiring, 
appointment,  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  conduct  of  a  security  or 
suitability  investigation,  or  pursuit  of 
other  appropriate  personnel  matter. 

H.  To  a  federal,  state,  local,  or  tribal 
agency  or  entity  that  requires 
information  relevant  to  a  decision 
concerning  the  lettering  of  a  letter  or 
permit,  the  issuance  of  a  grant  or 
benefit;  or  other  need  for  the 
information  in  performance  of  official 
duties. 

I.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
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other  assignment  for  the  Federal 
government,  when  necessary  to 
accomplish  an  agency  ftinction  related 
to  this  system  of  records. 

J.  To  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/ or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibiliw. 

K.  To  the  White  House  (the  President, 
Vice  President,  their  staffs,  and  other 
entities  of  the  Executive  Office  of  the 
President  (EOP))  for  Executive  Branch 
coordination  of  activities  which  relate  to 
or  have  an  effect  upon  the  carrying  out 
of  the  constitutional,  statutory,  or  other 
official  or  ceremonial  duties  of  the 
President. 

L.  To  such  recipients  and  under  such 
circiunstances  and  procedures  as  are 
mandated  by  federal  statute  or  treaty. 

POUOES  AND  PflACnCES  FOfl  STORING, 
RETnEVING,  ACCESSING,  RETAMING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  electronic  form 
and  on  paper. 

retrkvabiuty: 

Information  can  be  retrieved  by 
correspondence  control  number;  name 
of  individual;  subject  matter  of  topic;  or 
in  some  cases,  by  other  identifying 
search  term  employed. 

SAFEGUARDS: 

Information  in  these  systems  is 
safeguarded  in  accordance  with 
applicable  rules  and  policies,  including 
the  Department's  automated  systems 
security  and  access  policies.  Tax  return 
information  is  safeguarded  in 
accordance  with  26  U.S.C.  6103. 
Classified  information  is  appropriately 
stored  in  safes  and  in  accordance  with 
other  applicable  requirements.  In 
general,  records  and  technical 
equipment  are  maintained  in  buildings 
with  restricted  access.  The  required  use 
of  password  protection  identification 
features  and  other  system  protection 
methods  also  restrict  access.  Access  is 
limited  to  those  who  have  an  official 
need  for  access  to  perform  their  official 
duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  individual 
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component  guidelines  approved  by  the 
National  Archives  and  Records 
Administration  (SF  115s),  and/ or 
pursuant  to  General  Records  Schedule 
14,  or  23,  item  8. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Assistant  Attorney  General, 
Human  Resources/ Administration, 
Justice  Management  Division,  950 
Pennsylvania  Ave.,  NW„  Washington, 
DC  20530. 

notification  PROCEDURES: 

Address  inquiries  to  System  Manager 
named  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  in  writing 
and  should  be  addressed  to  the  System 
Manager  named  above.  The  envelope 
and  letter  should  be  clearly  marked 
"Privacy  Act  Access  Request."  The 
request  should  include  a  general 
description  of  the  records  sought  and 
must  include  the  requester's  full  name, 
current  address,  and  date  and  place  of 
birth.  The  request  must  be  signed  and 
either  notarized  or  submitted  under 
penalty  of  perjury.  Some  information 
may  be  exempt  from  access  provisions 
as  described  in  the  section  entitled 
"Systems  Exempted  from  Certain 
Provisions  of  the  Act."  An  individual 
who  is  the  the  subject  of  a  record  in  this 
system  may  access  those  records  that  are 
not  exempt  bom  disclosure.  A 
determination  whether  a  record  may  be 
accessed  will  be  made  at  the  time  a 
request  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
Some  information  is  not  subject  to 
amendment,  such  as  tax  return 
information.  Some  information  may  be 
exempt  from  contesting  record 
procedures  as  described  in  the  section 
entitled  "Systems  Exempted  from 
Certain  Provisions  of  the  Act."  An 
individual  who  is  the  subject  of  a  record 
in  this  system  may  amend  those  records 
that  are  not  exempt.  A  determination 
whether  a  record  may  be  amended  will 
be  made  at  the  time  a  request  is 
received. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
these  systems  include  individuals,  state, 
local,  tribal,  and  foreign  government 
agencies  as  appropriate,  the  executive 
and  legislative  branches  of  the  Federal 


Government,  the  Judiciary,  and 
interested  third  parties.  The  source  of 
the  information  on  the  control  records 
contained  in  these  systems  is  derived 
from  incoming  and  outgoing 
correspondence  and  internal 
memoranda. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4);  (d)(1).  (2),  (3)  and  (4);  (e)(1),  (2),  (3), 
(5)  and  (8);  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)  and  (k). 
Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b),  (c)  and  (e)  and  have  been 
published  in  the  Federal  Register. 
These  exemptions  apply  only  to  the 
extent  that  information  in  a  record 
pertaining  to  a  particular  individual  is 
classified  to  protect  the  national 
security,  or  relates  to  official 
investigations  and  law  enforcement 
matters.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  or  amendment  is 
received. 

[PR  Doc.  01-13860  Filed  6-1-01;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
[AAG/A  Onter  No.  231-2001] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  5  U.S.C.  552a, 
notice  is  given  that  the  E)epartment  of 
Justice  proposes  to  establish  a  new 
Departmentwide  system  of  records 
entitled,  "Freedom  of  Information  Act, 
Privacy  Act,  and  Mandatory 
Declassification  Review  Requests  and 
Administrative  Appeals,  and  those 
systems  remain  in  existence.  This  notice 
of  a  new  system  of  records  merely 
consolidates  the  Privacy  Act  notices 
already  published  by  components  for 
those  existing  systems,  and  it  also 
provides  notice  for  components  that 
have  not  yet  published  a  notice  for  such 
records.  Accordingly,  this 
Departmentwide  system  notice  replaces, 
and  the  Department  hereby  removes,  the 
folloMring  notices  previously  published 
by  individual  Department  of  Justice 
components: 

Antitrust  Division,  "Freedom  of 
Information/Privacy  Requester/ 
Subject  Index  File,"  JUSTICE/ ATR- 
008  (60  FR  52,693,  Oct.  10, 1995) 
Bureau  of  Prisons,  "Freedom  of 

Information  Act  Record  System," 
JUSTICE/BOP-002  (42  FR  53,291, 
Sept.  30.  1977) 
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Civil  Division,  "Freedom  of 

Information/Privacy  Acts  File," 
JUSTICE/CIV-005  (53  FR  40,505, 
Oct.  17, 1988) 

Civil  Rights  Division,  "Freedom  of 

Information:  Privacy  Acts  Records," 
JUSTICE/CRT-010  (53  FR  40,515, 
Oct.  17,  1988) 

Criminal  Division,  "Freedom  of 

Information/Privacy  Act  Records," 
JUSTICE/CRM-024  (52  FR  47,201, 
Dec.  11,  1987) 

Drug  Enforcement  Administration, 
"Freedom  of  Information/Privacy 
Act  Records,"  JUSTICE/DEA-006 
(52  FR  47,209,  Dec.  11,  1987) 

Executive  Office  for  United  States 

Attorneys,  "Freedom  of  Information 
Act/Privacy  Act  Files,"  JUSTICE/ 
USA-008  (54  FR  42,091,  Oct.  13, 
1989) 

Immigration  and  Natiualisuttion  Service, 
"Freedom  of  Information  Act/ 
Privacy  Act  (FOLA/PA)  Case 
Tracking  and  Reporting  System," 
JUSTICE/INS-010  (60  FR  52,698, 
Oct.  10,  1995) 

Justice  Management  Division,  "Freedom 
of  Information-Privacy  Act  (FOIA- 
PA)  Records  System,"  JUSTICE/ 
JMr)-019  (52  FR  47,272,  Dec.  11, 
1987);  "Freedom  of  Information 
Act/Privacy  Act  (FOLA/PA)  Request 
Letters,"  JUSTICE/JMD-020  (52  FR 
47,274.  Dec.  11,  1987) 

Land  and  Natural  Resources  Division, 
"Freedom  of  Information  Act  and 
Privacy  Act  Records  System." 
JUSTICE/LDN-005  (48  FR  5363. 
Feb.  4, 1983) 

Office  of  the  Inspector  General,  "Office 
of  the  Inspector  General,  Freedom 
of  Information/Privacy  Acts  (FOI/ 
PA)  Records,"  JUSTICE/OIG-003 
(56  FR  50,947,  Oct.  9,  1991) 

Office  of  Legal  Counsel,  "Office  of  Legal 
Coimsel  Freedom  of  Information 
Act  and  Privacy  Act  Files," 
JUSTICE/OLC-003  (59  FR  9497, 
Feb.  28, 1994) 

Office  of  Legal  Policy,  "Freedom  of 
Information  and  Privacy  Appeals 
Index,"  JUSTICE/OP A-OOl  (50  FR 
42,615,  Oct.  21,  1985); 
"Declassification  Review  System," 
JUSTICE/OLP-004  (51  FR  4825, 
Feb.  7,  1986) 

Office  of  the  Pardon  Attorney, 

"Freedom  of  Information/Privacy 
Acts  (FOI/PA)  Request  File," 
JUSTICE/OP A-003  (58  FR  6982, 
Feb.  3, 1993) 

Office  of  Professional  Responsibility, 
"Freedom  of  Informationt/Privacy 
Act  (FOl/PA)  Records,"  JUSTICE/ 
OPR-002  (63  FR  68,300,  Dec.  10, 
1998) 

Office  of  Special  Counsel  for 
Immigration  Related  Unfeir 


Employment  Practices,  "Freedom  of 
Information;  Privacy  Acts  Records," 
JUSTICE/OSC-004  (53  FR  35,927, 
Sept.  15, 1988) 

Tax  Division,  "Freedom  of 

Information — Privacy  Act  Request 
Files."  JUSTICE/TAX-004  (48  FR 
5377,  Feb.  4,  1983) 

United  States  Marshals  Service,  "U.S. 
Marshals  Service  Freedom  of 
Information/Privacy  Act  (FOIA/PA) 
Files,"  JUSTICE/USM-012  (64  FR 
60,844,  Nov.  8,  1999) 

United  States  Parole  Commission, 
"Freedom  of  Information  Act 
Record  System,"  JUSTICE/PRC-002 
(52  FR  47,282,  Dec.  11,  1987) 

In  addition,  this  system  includes 
certain  records  identified  as,  "62. 
Administrative  Inquiries,"  where  such 
records  concern  requests  for  mandatory 
declassification  review,  and  those 
records  identified  as.  "190.  Freedom  of 
Information/Privacy  Acts"  in  the 
Federal  Bureau  of  Investigation's  system 
entitled.  "The  FBI  Central  Records 
System,"  JUSTICE/FBI-002  (63  FR 
8671,  8676,  Feb.  20,  1998). 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment;  and  the 
Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibility  under  the  Privacy  Act, 
requires  a  40-day  period  in  which  to 
conclude  its  review  of  the  system. 
Therefore,  please  submit  any  comments 
by  [30  days  after  publication  in  the 
Federal  Register].  The  public,  OMB, 
and  the  Congress  are  invited  to  submit 
any  comments  to  Mary  E.  Cahill, 
Management  and  Planning  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice.  Washington.  DC, 
20530-0001  (Room  1400.  National  Place 
Building). 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress. 

Dated:  May  15.  2001. 

Janis  A.  Sposato, 

Acting  Assistant  Attorney  General  for 
Administration. 

Department  of  Justice-004  - 

SYSTEM  NAME: 

Freedom  of  Information  Act.  Privacy 
Act.  and  Mandatory  Declassification 
Review  Requests  and  Administrative 
Appeals  for  the  Department  of  Justice. 

SYSTEM  location: 

United  States  Department  of  Justice, 
950  Pennsylvania  Ave.,  NW., 
Washington,  DC  20530-0001,  and  other 
Department  of  Justice  offices  throughout 
the  country. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

The  system  encompasses  all 
individuals  who  submit  Freedom  of 
Information  Act  (FOIA),  Privacy  Act, 
and  Mandatory  Declassification  Review 
Requests  and  administrative  appeals  to 
the  Department  of  Justice;  individuals 
whose  requests  and/or  records  have 
been  referred  to  the  Department  of 
Justice  by  other  agencies;  and  in  some 
instances  includes  attorneys 
representing  individuals  submitting 
such  requests  and  appeals,  individuals 
who  are  the  subjects  of  such  requests 
and  appeals,  and/or  the  Department  of 
Justice  persoimel  assigned  to  handle 
such  requests  and  appeals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  records  created 
or  compiled  in  response  to  FOIA, 
Privacy  Act,  and  Mandatory 
Declassification  Review  requests  and 
administrative  appeals  and  includes: 
The  original  requests  and  administrative 
appeals;  responses  to  such  requests  and 
administrative  appeals;  all  related 
memoranda,  correspondence,  notes,  and 
other  related  or  supporting 
documentation;  and,  in  some  instances, 
copies  of  requested  records  and  records 
under  administrative  appeal. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  system  was  established  and  is 
maintained  pursuant  to  5  U.S.C.  301 
and  44  U.S.C.  3101  to  implement  the 
provisions  of  5  U.S.C.  552  and  5  U.S.C. 
552a,  and  the  applicable  executive 
orderCs)  governing  classified  national 
security  information. 

PURP0SE(S): 

This  system  is  maintained  for  the 
purpose  of  processing  access  requests 
and  administrative  appeals  under  the 
FOIA,  access  and  amendment  requests 
and  administrative  appeals  under  the 
Privacy  Act,  and  requests  and 
administrative  appeals  for  mandatory 
declassification  review  under  the 
applicable  executive  order(s)  governing 
classified  national  security  information; 
for  the  purpose  of  participating  in 
litigation  regarding  agency  action  on 
such  requests  and  appeals;  and  for  the 
purpose  of  assisting  the  Department  of 
Justice  in  carrying  out  any  other 
responsibilities  under  the  FOIA,  the 
Privacy  Act,  and  applicable  executive 
orders. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  from 
this  system  as  follows: 

A.  "To  a  federal,  state,  local,  or  foreign 
agency  or  entity  for  the  purpose  of 
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consulting  with  that  agency  or  entity  to 
enable  the  Department  of  Justice  to 
make  a  determination  as  to  the  propriety 
of  access  to  or  correction  of  information, 
or  for  the  purpose  of  verifying  the 
identity  of  an  individual  or  the  accuracy 
of  information  submitted  by  an 
individual  who  has  requested  access  to 
or  amendment  of  information. 

B.  To  a  federal  agency  or  entity  that 
furnished  the  record  or  information  for 
the  purpose  of  permitting  that  agency  or 
entity  to  make  a  decision  as  to  access  to 
or  correction  of  the  record  or 
information,  or  to  a  federal  agency  or 
entity  for  piuposes  of  providing 
guidance  or  advice  regarding  the 
handling  of  particular  requests. 

C.  To  a  suDmitter  or  suoject  of  a 
record  or  information  in  order  to  obtain 
assistance  to  the  Department  in  making 
a  determination  as  to  access  or 
amendment. 

D.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  federal 
government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

E.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of,  and  at  the 
request  of,  the  individual  who  is  the 
subject  of  the  record. 

F.  In  the  event  that  a  record  in  this 
system,  either  alone  or  in  conjimction 
with  other  information,  indicates  a 
violation  or  potential  violation  of  law — 
criminal,  civil,  or  regulatory  in  nature — 
the  relevant  records  may  be  referred  to 
the  appropriate  federal,  state,  local, 
foreign,  or  tribal  law  enforcement 
authority  or  other  appropriate  agency 
charged  with  the  responsibility  for 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law. 

G.  To  ofHcials  and  employees  of  a 
federal  agency  or  entity  which  requires 
information  relevant  to  a  decision 
concerning  the  hiring,  appointment,  or 
retention  of  an  employee;  the  issuance 
of  a  security  clearance;  the  execution  of 
a  seciirity  or  suitability  investigation; 
the  classification  of  a  job;  or  the 
issuance  of  a  grant  or  benefit. 

H.  To  federal,  state,  and  local 
licensing  agencies  or  associations  which 
require  information  concerning  the 
suitability  or  eligibility  of  an  individual 
for  a  license  or  permit. 

I.  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
Department  of  Justice  is  authorized  to 
appear  when  (a)  the  Department  of 
Justice,  or  any  subdivision  thereof,  or  (b) 


any  employee  of  the  Department  of 
Justice  in  his  or  her  official  capacity,  or 
(c)  any  employee  of  the  Department  of 
Justice  in  his  or  her  individual  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee,  or  (d) 
the  United  States,  where  the  Department 
of  Justice  determines  that  the  litigation 
is  likely  to  affect  it  or  any  of  its 
subdivisions,  is  a  party  to  litigation  or 
has  an  interest  in  litigation  and  such 
records  are  determined  by  the 
Department  of  Justice  to  be  arguably 
relevant  to  the  litigation. 

J.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

K.  To  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

L.  To  a  former  employee  of  the 
Department  of  Justice  for  purposes  of: 
Responding  to  an  official  inquiry  by  a 
federal,  state,  or  local  government  entity 
or  professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  fecilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

M.  To  such  recipients  and  under  such 
circumstances  and  procedures  as  are 
mandated  by  federal  statute  or  treaty. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored  on 
paper  and/or  in  electronic  form.  Records 
that  contain  national  security 
information  and  are  classified  are  stored 
in  accordance  with  applicable  executive 
orders,  statutes,  and  agency 
implementing  regulations. 

retrievabhjty: 

Records  are  retrieved  by  the  name  of 
the  requester  or  appellant;  the  niunber 
assigned  to  the  request  or  appeal;  and  in 
some  instances  may  be  retrieved  by  the 
name  of  the  attorney  representing  the 
requester  or  appellant,  the  name  of  an 
individual  who  is  the  subject  of  such  a 
request  or  appeal,  and/or  the  name  or 
other  identifier  of  Department  of  Justice 
personnel  assigned  to  handle  such 


requests  or  appeals.  Immigration  and 
Naturalization  Service  records  are  also 
retrieved  by  alien  number  and  social 
security  number. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  laws,  rules,  and  policies, 
including  the  Department's  automated 
systems  security  and  access  policies. 
Classified  information  is  appropriately 
stored  in  safes  and  in  accordance  with 
other  applicable  requirements.  In 
general,  records  and  technical 
equipment  are  maintained  in  buildings 
with  restricted  access.  The  required  use 
of  password  protection  identification 
features  and  other  system  protection 
methods  also  restrict  access.  Access  is 
limited  to  those  officers  and  employees 
of  the  agency  who  have  an  official  need 
for  access  in  order  to  perform  their 
duties.  - 

RETENTION  AND  DtSPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  National 
Archives  and  Records  Administration's 
General  Records  Schedule  14. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Associate  Director,  Office  of 
Information  and  Privacy,  United  States 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20530- 
0001. 

NOTFICATK>N  PROCEDURES: 

Records  concerning  initial  requests 
under  the  FOIA,  the  Privacy  Act,  and 
the  applicable  executive  order(s) 
governing  classified  national  security 
information  are  maintained  by  the 
individual  Department  of  Justice 
component  to  which  the  initial  request 
was  addressed  or  directed.  Inquiries 
regarding  these  records  should  be 
addressed  to  the  particular  Department 
of  Justice  component  maintaining  the 
records,  United  States  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530-0001. 

Records  concerning  administrative 
appeals  under  the  FOIA,  the  Privacy 
Act,  and  the  applicable  executive 
order(s)  governing  classified  national 
seciu-ity  information,  with  the  exception 
of  those  made  to  the  United  States 
Parole  Commission,  are  maintained  by 
the  Office  of  Information  and  Privacy. 
Inquiries  regarding  these  records  should 
be  addressed  to  the  Office  of 
Information  and  Privacy,  United  States 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530- 
0001 .  Inquiries  regarding  administrative 
appeals  made  to  the  United  States 
Parole  Commission  should  be  addressed 
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to  the  United  States  Parole  Commission, 
United  States  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530-0001. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  may  be  made  by 
appearing  in  person  or  by  writing  to  die 
appropriate  office  indicated  in  the 
"Notification  Procedures"  section, 
above.  The  envelope  and  letter  should 
be  clearly  marked  "Privacy  Act 
Request."  The  request  should  include  a 
general  description  of  the  records 
sought  and  must  include  the  requester's 
full  name,  current  address,  and  date  and 
place  of  birth.  The  request  must  be 
signed  and  either  notarized  or  submitted 
under  penalty  of  perjury.  Some 
information  may  be  exempt  from  access 
as  described  in  the  section  entitled 
"Systems  Exempted  from  Certain 
Provisions  of  the  Act."  An  individual 
who  is  the  subject  of  a  record  in  this 
system  may  access  those  records  that  are 
not  exempt  fi'om  disclosure.  A 
determination  of  whether  a  record  may 
be  accessed  will  be  made  after  a  request 
is  received. 

Although  no  specific  form  is  required, 
you  may  obtain  forms  for  this  purpose 
from  the  FOIA/PA  Mail  Referral  Unit, 
Justice  Management  Division,  United 
States  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530-0001.  or  on  the 
Department  of  Justice  Web  site  at 
www.  usdoj.gov/04foia/att_d.htm. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  seeking  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  requests  to 
the  appropriate  office  indicated  in  the 
"Notification  Procedures"  section, 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought.  Some  information  may  be 
exempt  from  contesting  record 
procedures  as  described  in  the  section 
entitled  "Systems  Exempted  from 
Certain  Provisions  of  the  Act."  An 
individual  who  is  the  subject  of  a  record 
in  this  system  may  seek  amendment  of 
those  records  that  are  not  exempt.  A 
determination  of  whether  a  record  is 
exempt  from  amendment  will  be  made 
after  a  request  is  received. 

RECORD  SOURCE  CATEGORIES: 

Those  individuals  who  submit  initial 
requests  and  administrative  appeals 
pursuant  to  the  FOIA,  the  Privacy  Act, 
or  the  applicable  executive  ordeF(s) 
governing  classified  national  security 
information;  the  agency  records 
searched  in  the  process  of  responding  to 


such  requests  and  appeals:  Department 
of  Justice  personnel  assigned  to  handle 
such  requests  and  appeals;  other 
agencies  or  entities  that  have  referred  to 
the  Department  of  Justice  requests 
concerning  Department  of  Justice 
records,  or  that  have  consulted  with  the 
Department  of  Justice  regarding  the 
handling  of  particular  requests;  and 
submitters  or  subjects  of  records  or 
information  that  have  provided 
assistance  to  the  Department  of  Justice 
in  making  access  or  amendment 
determinations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d)(1),  (2),  (3).  and  (4);  (e)(1).  (2).  (3), 
(5),  and  (8);  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a(j)  and  (k). 
These  exemptions  apply  only  to  the 
extent  that  information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552a(j)  and  (k). 

Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b),  (c),  and  (e),  and  have  been 
published  in  the  Federal  Register. 

[FR  Doc.  01-13861  Filed  6-1-01;  8:45  am) 

BILLING  CODE  441&-FB-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  The  News  Corporation 
Limited,  Fox  Television  Holdings,  Inc., 
and  Chris-Craft  industries.  Inc. 
Proposed  Final  Judgment  and 
Competitive  Impact  Statentent 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §§  16(b)-(h),  that  a  Complaint, 
proposed  Final  Judgment,  Hold  Separate 
Stipulation  and  Order,  and  Competitive 
Impact  Statement  were  filed  with  the 
U.S.  District  Court  for  the  District  of 
Columbia  in  United  States  v.  News 
Corporation  Limited.  Fox  Television 
Holdings,  Inc.,  and  Chris-Craft 
Industries,  Inc.,  Civ.  Action  No. 
1:01CV00771.  On  April  11,  2001,  the 
United  States  filed  a  Complaint,  which 
sought  to  enjoin  The  News  Corporation 
Limited  ("News  Corp")  and  its 
subsidiary,  FOX  Television  Holdings, 
Inc.,  from  acquiring  Chris-Craft 
Industries  ("Chris-Craft").  The 
Complaint  alleged  that  News  Corp's 
acquisition  of  Chris-Craft  would 
substantially  lessen  competition  in  the 
sale  of  broadcast  television  spot 
advertising  in  violation  of  the  Clayton 
Act,  as  amended,  15  U.S.C.  18,  in  the 
Salt  Lake  City,  Utah  market.  The 


proposed  Final  Judgment,  also  filed  on 
April  11,  2001,  requires  defendants  to 
divest  KTVX-TV,  a  Salt  Lake  Qty,  Utah 
ABC  affiliate,  to  preserve  competition  in 
the  sale  of  broadcast  television  spot 
advertising  time  in  the  Salt  Lake  City 
market.  A  Hold  Separate  Stipulation 
and  Order,  entered  by  the  Court  on 
April  16.  2001,  requires  defendants  to 
maintain,  prior  to  divestiture,  the 
competitive  independence  and 
economic  viability  of  the  assets  subject 
to  divestiture  under  the  proposed  Final 
Judgment.  A  Competitive  Impact 
Statement  filed  by  the  United  States 
describes  the  Complaint,  proposed  Final 
Judgment,  Hold  Separate  Stipulation 
and  Order,  and  the  remedies  available  to 
private  litigants  who  may  have  been 
injured  by  the  alleged  violations. 

Copies  of  tLe  Complaint,  proposed 
Final  Judgment,  Hold  Separate 
Stipulation  and  Order  and  Competitive 
Impact  Statement  are  available  for 
inspection  at  the  U.S.  Department  of 
Justice,  Antitrust  Division,  325  Seventh 
Street,  NW.,  Room  215,  Washington,  DC 
20530  (telephone:  202-514-2481),  and 
at  the  Clerk's  Office  of  the  United  States 
District  Court  for  the  District  of 
Columbia.  Washingtonf  DC.  Copies  of 
these  materials  may  be  obtained  upon 
request  and  payment  of  a  copying  fee. 

Public  conunent  is  invitea  within  the 
statutory  60-day  conunent  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  J.  Robert  Kramer  n.  Chief. 
Litigation  II  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW.,  Suite  3000,  Washington. 
DC  20530  (telephone:  202-307-0924). 

Constance  K,^  Robinson, 

Director  of  Operations  and  Merger 
Enforcement. 

United  States  District  Court  for  the 
District  of  Columbia 

(Civil  Action  No.  01  0771) 

United  States  of  America,  Plaintiff,  v. 
The  News  Corpomtion  Limited,  Fox 
Television  Holdings,  Inc.,  and  Chris- 
Craft  Industries,  Inc.,  Defendants. 

Filed:  Apr.  17.2001 
Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  imdersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 

/.  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  "News  Corp"  means  defendant  The 
News  Corporation  Limited,  and 
Australian  corporation  with  its 
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headquarters  in  Sidney,  New  South 
Wales.  Australia,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

B.  "FOX"  means  defendant  FOX 
Television  Holdings,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned 
subsidiary  of  News  Corp  with 
headquarters  in  Los  Angeles,  California, 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventiu«s,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

C.  "Chris-Craft"  means  defendant 
Chris-Craft  Industries,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
New  York.  New  York,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiUates,  partaerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

D.  "KTVX-TV"  means  the  broadcast 
television  station  located  in  the  Salt 
Lake  City  DMA  owned  by  defendant 
Chris-Craft  through  its  subsidiary 
United  Television,  Inc.  operating  at 
Channel  4. 

E.  "Divestiture  "Assets"  means  all  of 
the  assets,  tangible  or  intangible,  used  in 
the  operation  of  KTVX-TV,  including, 
but  not  limited  to,  all  real  property 
(owned  or  leased)  used  in  the  operation 
of  the  station,  all  broadcast  equipment, 
office  equipment,  office  furniture, 
fixtures,  materials,  supplies,  and  other 
tangible  property  used  in  the  operation 
of  the  station:  all  licenses,  permits, 
authorizations,  and  applications 
therefor  issued  by  the  Federal 
Communications  Commission  ("FCC") 
and  other  government  agencies  related 
to  that  station;  all  contracts  (including 
programming  contracts  and  rights), 
agreements,  network  affiliation 
agreements,  leases  and  commitments 
and  understandings  of  defendant  Chris- 
Craft  relating  to  the  operation  of  KTVX- 
TV;  all  trademarks,  service  marks,  trade 
names,  copyrights,  patents,  slogans, 
progranmiing  materials,  and 
promotional  materials  relating  to 
KTVX-TV;  all  customer  lists,  contracts, 
accounts,  and  credit  records;  and  all 
logs  and  other  records  maintained  by 
defendant  Chris-Craft  in  connection 
with  KTVX-TV. 

F.  "KSTU-TV"  means  the  broadcast 
television  station  located  in  the  Salt 
Lake  City  DMA  owned  by  defendant 
News  Corp  through  its  subsidiary  FOX 
operating  at  Channel  13. 

G.  "DMA"  means  designated  market 
area  as  defined  by  A.C.  Nielsen 
Company  based  upon  viewing  patterns 
and  used  by  the  Investing  In  Television 
BLA  Market  Report  2000  (3rd  edition). 


DMAs  are  ranked  according  to  the 
number  of  households  therein  and  are 
used  by  broadcasters,  advertisers  and 
advertising  agencies  to  aid  in  evaluating 
television  audience  size  and 
composition. 

H.  "Acquirer"  means  the  entity  to 
whom  defendants  divest  the  Divestiture 
Assets. 

U.  Objectives 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  defendants'  prompt 
divestiture  of  the  Divestitiue  Assets  for 
the  purpose  of  maintaining  a  viable 
competitor  in  the  sale  of  television 
advertising  time  in  the  Salt  Lake  City 
DMA  and  to  remedy  the  anticompetitive 
effects  that  the  United  States  alleges 
woidd  otherwise  result  from  News 
Corp's  proposed  acquisition  of  Chris- 
Craft.  This  Hold  Separate  Stipulation 
and  Order  ensurest  prior  to  such 
divestitiu«,  that  the  Divestitm«  Assets 
remain  independent,  economically 
viable,  and  an  ongoing  business  concern 
that  will  remain  independent  and 
iminfluenced  by  the  consiunmation  of 
News  Corp's  acquisition  of  Chris-Craft, 
and  that  competition  is  maintained 
during  the  pendency  of  the  ordered 
divestiture. 

ni.  Jurisdiction  and  Venue 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

IV.  Compliance  With  and  Entry  of  Final 
Judgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto  as 
Exhibit  A  may  be  filed  with  and  entered 
by  the  Court,  upon  the  motion  of  any 
party  or  upon  the  Court's  own  motion, 
at  any  time  after  compliance  with  the 
reqiiirements  of  the  Antitrust 
Procedm'es  and  Penalties  Act  (15  U.S.C. 
16),  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Coiul,  or  imtil 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 


proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Coiul. 

C.  Defendants  shall  not  consummate 
the  transaction  sought  to  be  enjoined  by 
the  Complaint  herein  before  the  Court 
has  signed  this  Hold  Separate 
Stipulation  and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Coiut. 

E.  In  the  event  (1)  the  United  States 
has  withdrawn  its  consent,  as  provided 
in  Section  rV(A)  above,  or  (2)  the 
proposed  Final  Judgment  is  not  entered 
pursuant  to  this  Stipulation,  the  time 
has  expired  for  all  appeals  of  any  Court 
ruling  declining  entry  of  the  proposed 
Final  Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  Defendants  represent  that  the 
divestiture  ordered  in  the  prosed  Final 
Judgment  can  and  will  be  made,  and 
that  defendants  will  later  raise  no  claim 
of  mistake,  hardship  or  difficulty  of 
compliance  as  grounds  for  asking  the 
Coxut  to  modify  any  of  the  provisions 
contained  therein. 

G.  The  parties  recognize  that  there 
could  be  a  delay  in  obtaining  approval 
by  or  a  ruling  of  a  government  agency 
related  to  the  divestitiues  required  by 
Section  IV  of  the  Final  Judgment, 
notwithstanding  the  good  faith  efforts  of 
the  defendants  and  any  prospective 
Acquirer,  as  defined  in  the  Final 
Judgment.  In  this  circumstance,  plaintiff 
will,  in  the  exercise  of  its  sole  discretion 
give  special  consideration  to  forbearing 
from  applying  for  the  appointment  of  a 
trustee  pursuant  to  Section  V(A)  of  the 
Final  Judgment,  or  from  pursuing  legal 
remedies  available  to  it  as  a  result  of 
such  delay,  provided  that;  (1) 
defendants  have  entered  into  one  or 
more  definitive  agreements  to  divest  the 
Divestiture  Assets,  as  defined  in  the 
Final  Judgment,  and  such  agreements 
and  the  Acquirer  have  been  approved  by 
the  United  States;  (2)  all  papers 
necessary  to  secure  any  governmental 
approvals  and/ or  rulings  to  effectuate 
such  divestitures  (including  but  not 
limited  to  the  FCC,  Securities  and 
Exchange  Commission,  and  Internal 
Revenue  Service  approvals  or  rulings) 
have  been  filed  with  the  appropriate 
agency;  (3)  receipt  of  such  approvals  are 
the  only  closing  conditions  that  have 
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not  been  satisfied  or  waived;  and  (4) 
defendants  have  demonstrated  that 
neither  they  nor  the  prospective 
Acquirer  is  responsible  for  such  delay. 

V.  Hold  Separate  Provisions 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  Defendants  shall  preserve, 
maintain,  and  continue  to  operate 
KTVX-TV  as  a  competitively 
independent,  ongoing  economically 
viable  competitive  business,  with  its 
assets,  management,  decision-making 
functions  and  operations  separate, 
distinct,  and  apart  from  KTSU-TV  and 
News  Corp's  and  FOX's  other 
operations.  Within  twenty  (20)  calendar 
days  after  the  entry  of  this  Hold 
Separate  Stipulation  and  Order, 
defendants  will  inform  the  United 
States  of  the  steps  defendants  have 
taken  to  comply  with  this  Hold  Separate 
StipiUation  and  Order. 

B.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  (1)  KTVX-TV 
will  be  maintained  and  operated  as  an 
independent,  ongoing,  economically 
viable  and  active  competitor  to  the  other 
television  stations  in  the  Salt  Lake  City 
DMA;  (2)  management  of  KTVX-TV, 
including  the  performance  of  decision- 
making functions  regarding  marketing 
and  pricing,  will  be  kept  separate  and 
apart  from  and  not  influenced  by 
defendant  News  Corp  or  FOX;  and  (3) 
the  books,  records,  competitively 
sensitive  sales,  marketing  and  pricing 
information,  and  decision-making 
associated  with  KTVX-TV  will  be  kept 
separate  and  apart  from  that  of  KSTU- 
TV  and  News  Corp's  or  FOX's  other 
operations. 

C.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
advertising  time  by  KTVX-TV  and  shall 
maintain  at  2000  or  previously 
approved  levels  for  2001,  whichever  are 
higher,  promotional,  advertising,  sales, 
technical  assistance,  marketing  and 
merchandising  support  for  KTVX-TV. 

D.  Defendants  snail  provide  sufficient 
working  capital  and  lines  and  soiut:es  of 
credit  to  continue  to  maintain  the 
Divestitin-e  Assets  as  an  economically 
viable  and  competitive  ongoing 
business,  consistent  with  the 
requirements  of  Sections  V(A)  and  V(B). 

E.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Divestiture 
Assets  are  fully  maintained  in  operable 
condition  and  shall  maintain  and 
adhere  to  normal  repair  and 
maintenance  schedules  for  the 
Divestiture  Assets. 

F.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  the  United 
States  in  accordance  with  the  terms  of 
he  Final  Judgment,  remove,  sell,  lease, 


assign,  transfer,  license,  pledge  for 
collateral,  or  otherwise  dispose  of  any  of 
the  Divestiture  Assets. 

G.  Defendants  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis 
(such  as  the  last  business  day  of  every 
month),  consistent  with  past  practices, 
the  assets,  liabilities,  expenses, 
revenues,  and  income  of  the  Divestitiue 
Assets. 

H.  Defendants  shall  take  no  action 
that  would  jeopardize,  delay,  or  impede 
the  sale  of  the  Divestiture  Assets. 

1.  Defendants'  employees  with 
primary  responsibility  for  sales, 
marketing  and  programming  of  KTVX- 
TV  shall  not  be  transferred  or  reassigned 
to  any  other  station,  except  for  transfer 
bids  initiated  by  employees  pursuant  to 
each  defendant's  regular,  established  job 
posting  policy.  Defendants  shall  provide 
the  United  States  with  ten  (10)  calendar 
days'  notice  of  such  transfer. 

J.  Prior  to  consiunmation  of  their 
transaction,  defendants  shall  appoint 
Gregory  Nathanson  to  oversee  the 
Divestiture  Assets,  and  who  will  be 
responsible  for  defendants'  compUance 
with  this  section.  Gregory  Nathanson 
shall  have  complete  managerial 
responsibility  for  the  Divestiture  Assets, 
subject  to  the  provisions  of  the  Final 
Judgment.  In  the  event  he  is  unable  to 
perform  his  duties,  defendants  shall 
appoint,  subject  to  the  approval  of  the 
United  States,  a  replacement  within  ten 
(10)  working  days.  Should  defendants 
fail  to  appoint  a  replacement  acceptable 
to  the  United  States  within  this  time 
period,  the  United  States  shall  appoint 
a  replacement. 

K.  Defendants  shall  take  no  action 
that  would  interfere  with  the  ability  of 
any  trustee  appointed  pursuant  to  the 
Final  Judgment  to  monitor  and  complete 
the  divestitiu«  pursuant  to  the  Final 
Judgment  to  a  purchaser  acceptable  to 
the  United  States. 

L.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consunmiation  of  the  divestiture 
required  by  the  proposed  Final 
Judgment  or  until  further  order  of  the 
Court. 

Dated:  Aprill  1,2001. 

For  Plaintiff,  United  States  of  America. 
Carolyn  L.  Davis, 
Esquire.  PA  Bar  1(36136.  United  States 

Department  of  Justice.  Antitrust  Division, 

Litigation  U  Section,  1401  H  Street,  NW, 

Suite  3000.  Washington,  DC  20530.  (202) 

514-5815. 

Respectfully  submitted. 

For  Defendants,  The  News  Corporation 
Limited  and  Fox  Television  Holdings,  Inc. 
Lloyd  Constantine. 


Esquire,  Constantine  &  Partners,  477 
Madison  Avenue.  Sew  York,  NY  10022, 
(212)  350-2702 

For  Defendants,  Chris-Craft  Industries. 
Neal  StoU. 
Esquire,  Skadden.  Arps,  Slate,  Meagher  &■ 

Flom  LLP,  Four  Times  Square.  New  York. 

NY  10036,  (212)  735-3000. 

Order 

It  Is  So  Ordered  by  the  Court,  this  16th  day 
of  April,  2001. 

Coller  Kolla-Kotelly. 
United  States  District  Judge. 

United  States  District  Court  for  the 
District  of  Columbia 

(Civil  Action  No.  01  0771) 

United  States  of  America,  Plaintiff,  v. 
The  News  Corporation  Limited,  Fox 
Television  Holdings,  Inc.,  and  Chris- 
Craft  Industries,  Inc..  Defendants. 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Complaint  on  April 
11th,  2001,  plaintiff  and  defendants. 
The  News  Corporation  Limited  ("News 
Corp"),  Fox  Television  Holdings,  Inc. 
("FOX"),  and  Chris-Craft  hidustries.  Inc. 
("Chris-Craft"),  by  their  resf>ective 
attorneys,  have  consented  to  the  entry  of 
this  Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law, 
and  without  this  Final  Judgment 
constituting  any  evidence  against  or 
admission  by  any  part  regarding  any 
issue  of  fact  or  law. 

And  Whereas,  defendants  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Comi; 

And  Whereas,  the  essence  of  this 
Final  Judgment  is  the  prompt  and 
certain  divestiture  of  certain  rights  or 
assets  by  the  defendants  to  assure  that 
competition  is  not  substantially 
lessened; 

And  Whereas,  plaintiff  requires 
defendants  to  make  certain  divestitiues 
for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  Whereas,  defendants  have 
represented  to  the  United  States  that  the 
divestitures  required  below  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claim  of  hardship  or  difficulty 
as  groimds  for  asking  the  Court  to 
modify  any  of  the  divestittue  provisions 
contained  below; 

Now,  Therefore,  before  any  testimony 
is  taken,  without  trial  or  adjudication  of 
any  issue  of  fact  or  law,  and  upon 
consent  of  the  parties,  it  is  Ordered. 
Adjudged,  and  Decreed: 

/.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  and  each  of  the  parties 
to  this  action.  The  Complaint  states  a 
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cliiiin  upon  which  relief  may  be  granted 
against  defendants  under  Section  7  of 
the  Clayton  Act,  as  amended  (15  U.S.C. 
18). 

17.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "News  Corp"  means  defendant  The 
News  Corporation  Limited,  em 
Australian  corporation  with  its 
headquarters  in  Sydney,  New  South 
Wales,  Australia,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

B.  "FOX"  means  defendant  FOX 
Television  Holdings,  Inc.,  a  Delaware 
corporation  and  a  wholly  owned 
subsidiary  of  News  Corp  with 
headquarters  in  Los  Angeles,  California, 
its  successors  and  assigns,  and  its 
subsidiaries,  divisions,  groups, 
affiliates,  partnerships  and  joint 
ventiires,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

C.  "Chris-Craft"  means  defendant 
Chris-Craft  Industries,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
New  York,  New  York,  its  successors  and 
assigns,  and  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships  and  joint 
ventures,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

D.  "KTVX-TV"  means  the  "broadcast 
television  station  located  in  the  Salt 
Lake  City  DMA  owned  by  defendant 
Chris-Craft  through  its  subsidiary 
United  Television,  Inc.  operating  at 
Channel  4. 

E.  "Divestiture  Assets"  means  all  of 
the  assets,  tangible  or  intangible,  used  in 
the  operation  of  KTVX-TV,  including, 
but  not  limited  to,  all  real  property 
(owned  or  leased)  used  in  the  operation 
of  the  station,  all  broadcast  equipment, 
office  equipment,  office  furniture, 
fixtures,  materials,  supplies,  and  other 
tangible  property  used  in  the  operation 
of  the  station:  all  licenses,  permits, 
authorizations,  and  applications 
therefore  issued  by  the  Federal 
Communications  Commission  ("FCC") 
and  other  government  agencies  related 
to  that  station;  all  contracts  (including 
progranuning  contracts  and  rights), 
agreements,  network  affiliation 
agreements,  leases  and  commitments 
and  understandings  of  defendant  Chris- 
Craft  relating  to  the  operation  of  KTVX- 
TV;  all  trademarks,  service  marks,  trade 
names,  copyrights,  patents,  slogans, 
programming  materials,  and 
promotional  materials  relating  to 
KTVX-TV:  all  customer  lists,  contracts, 
accounts,  and  credit  records;  and  all 
logs  and  other  records  maintained  by 
defendant  Chris-Craft  in  connection 
with  KTVX-TV. 


F.  "DMA"  means  designated  market 
area  as  defined  by  A.C.  Nielsen 
CompaQy  based  upon  viewing  patterns 
and  used  by  the  Investing  In  Television 
BIA  Market  Report  2000  (3rd  edition) 
DMAs  are  ranked  according  to  the 
number  of  households  therein  and  are 
used  by  broadcasters,  advertisers  and 
advertising  agencies  to  aid  in  evaluating 
television  audience  size  and 
composition. 

G.  "Acquirer"  means  the  entity  to 
whom  defendants  divest  the  Divesture 
Assets. 

m.  Applicability 

A.  This  Final  Judgment  applies  to 
News  Corp,  FOX,  and  Chris-Craft,  as 
defined  above,  and  all  other  persons  in 
active  concert  or  participation  with 
either  of  them  who  receive  actual  notice 
of  this  Final  Judgment  by  personal 
service  or  otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
their  assets  or  of  lesser  business  units 
that  include  the  Divestiture  Assets,  that 
the  purchaser  agrees  to  be  bound  by  the 
provisions  of  this  Final  Judgment. 

IV.  Divestitures 

A.  Defendants  are  ordered  and 
directed  to  divest  the  Divestiture  Assets 
in  a  manner  consistent  with  this  Final 
Judgment  to  an  Acquirer  acceptable  to 
the  United  States  in  its  sole  discretion, 
before  the  later  of  (1)  one  hundred  and 
fifty  (150)  calendar  days  after  the  filing 
of  the  Complaint  in  this  matter  or  (2) 
five  (5)  days  after  notice  or  the  entry  of 
this  Final  Judgment  by  the  Court,  liie 
United  States,  in  its  sole  discretion,  may 
agree  to  an  extension  of  this  time  period 
of  up  to  two  thirty  (30)  day  time 
periods,  not  to  exceed  sixty  (60) 
calendar  days  in  total,  and  shall  notify 
the  Coiul  in  such  circimistances. 
Defendants  agree  to  use  their  best  efforts 
to  divest  the  Divestiture  Assets,  and  to 
obtain  all  regulatory  approvals 
necessary  for  such  divestitures,  as 
expeditiously  as  possible. 

o.  In  accomplishing  the  divestitiire 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Divestiture  Assets. 
Defendants  shall  inform  any  person 
making  inquiry  regarding  a  possible 
purchase  of  the  Divestiture  Assets  that 
they  are  being  divested  pursuant  to  this 
Final  Judgment  and  provide  that  person 
with  a  copy  of  this  Final  Judgment. 
Defendants  shall  offer  to  furnish  to  all 
prospective  Acquirers,  subject  to 
customary  confidentiality  assurances, 
all  information  and  documents  relating 
to  the  Divestiture  Assets  customarily 


provided  in  a  due  diligence  process, 
except  such  information  or  documents 
subject  to  the  attorney-client  or  work 
product  privileges.  Defendants  shall 
make  available  such  information  to  the 
United  States  at  the  same  time  that  such 
information  is  made  available  to  any 
other  person. 

C.  Defendants  shall  provide  the 
Acquirer  and  the  United  States 
information  relating  to  the  personnel 
involved  in  the  operation  of  tha 
Divestiture  Assets  to  enable  the 
Acquirer  to  make  offers  of  employment. 
Defendants  will  not  interfere  with  any 
negotiations  by  the  Acquirer  to  employ 
any  defendant  employee  whose  primary 
responsibility  relates  to  the  operation  of 
the  Divestitive  Assets. 

D.  Defendants  shall  permit 
prospective  Acquirers  of  the  Divestiture 
Assets  to  have  reasonable  access  to 
personnel  and  to  make  inspections  of 
the  physical  facilities  of  the  television 
station  to  be  divested:  access  to  any  and 
all  environmental,  zoning,  and  other 
permit  dociunents  and  information;  and 
access  to  any  and  all  financial, 
operational,  or  other  documents  and 
information  customarily  provided  as 
part  of  a  due  diligence  process. 

E.  Defendants  shall  warrant  to  the 
Acquirer  of  the  Divestitiue  Assets  that 
the  assets  will  be  operational  on  the 
date  of  sale. 

F.  Defendants  shall  not  take  any 
action  that  will  impede  in  any  way  the 
permitting,  operation,  or  divestiture  of 
the  Divestiture  Assets. 

G.  Defendants  shall  warrant  to  the 
Acquirer  of  the  Divestiture  Assets  that 
there  are  no  material  defects  in  the 
environmental,  zoning  or  other  permits 
pertaining  to  the  operation  of  the  assets, 
and  that  following  the  sale  of  the 
Divestiture  Assets,  defendants  will  not 
undertake,  directly  or  indirectly,  any 
chadlenges  to  the  environmental,  zoning 
or  other  permits  relating  to  the 
operation  of  the  Divestiture  Assets. 

H.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture 
pursuant  to  Section  fV,  or  by  trustee 
appointed  piu^uant  to  Section  V,  of  this 
Final  Judgment,  shall  include  the  entire 
Divestiture  Assets,  and  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
the  United  States,  in  its  sole  discretion, 
that  the  Divestiture  Assets  can  and  will 
be  used  by  the  Acquirer  as  part  of  a 
viable,  ongoing  commercial  television 
broadcasting  business.  The  divestiture 
of  such  assets  will  remedy  the 
competitive  harm  alleged  in  the 
Complaint.  The  divestiture,  whether 
pursuant  to  Section  IV  or  V  of  this  Final 
Judgment, 

(1)  Shall  be  made  to  an  Acquirer  that,  in 
the  United  States's  sole  judgment,  has  the^ 
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intent  and  capability  (including  the 
necessary  managerial,  operational,  and 
financial  capability)  of  competing  effectively 
in  the  commercial  television  broadcasting 
business  in  the  Salt  Lake  City  DMA;  and 

(2)  Shall  be  accomplished  so  as  to  satisfy 
the  United  States,  in  its  sole  discretion,  that 
none  of  the  terms  of  any  agreement  between 
an  Acquirer  and  defendants  give  defendants 
the  ability  unreasonably  to  raise  the 
Acquirer's  costs,  to  lower  the  Acquirer's 
efficiency,  or  otherwise  to  interfere  in  the 
ability  of  the  Acquirer  to  compete  effectively. 

V.  Appointment  of  Trustee 

A.  If  defendants  have  not  divested  the 
Divestiture  Assets  within  the  time 
period  specified  in  Section  rV(A), 
defendants  shall  notify  the  United 
States  of  that  fact  in  writing.  Upon 
application  of  the  United  States,  the 
Court  shall  appoint  a  trustee  selected  by 
the  United  States  and  approved  by  the 
Court  to  effect  the  divestiture  of  the 
Divestitiu-e  Assets. 

B.  After  the  appointment  of  a  trustee 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Divestiture 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitiue  to  an  Acquirer  acceptable  to 
the  United  States  at  such  price  and  on 
such  terms  as  are  then  obtainable  upon 
reasonable  effort  by  the  trustee,  subject 
to  the  provisions  of  Sections  IV,  V  and 
VI  of  this  Final  Judgment,  and  shall 
have  such  other  powers  as  this  Court 
deems  appropriate.  Subject  to  Section 
V(D)  of  this  Final  Judgment,  the  trustee 
may  hire  at  the  cost  and  expense  of 
defendants  any  investment  bankers, 
attorneys,  or  other  agents,  who  shall  be 
solely  accountable  to  the  trustee, 
reasonably  necessary  in  the  trustee's 
judgment  to  assist  in  the  divestiture. 

C.  Defendants  shall  not  object  to  a  sale 
by  the  trustee  on  any  groimd  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  the  United  States 
and  the  trustee  within  ten  (10)  calendar 
days  after  the  trustee  has  provided  the 
notice  required  under  Section  VI. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  United 
States  approves,  and  shall  accoimt  for 
all  monies  derived  ft-om  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendants  and  the  trust  shall  then  be 
terminated.  The  compensation  of  the 
trustee  and  any  professionals  and  agents 
retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  the 


Divestiture  Assets  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestitiue  and  the  speed 
with  which  it  is  accomplished,  but 
timeliness  is  paramount. 

E.  I}efendants  shall  use  their  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  emd  facilities 
related  to  the  business  to  be  divested 
and  defendants  shall  develop  financial 
and  other  information  relevant  to  such 
business  as  the  trustee  may  reasonably 
request,  subject  to  reasonable  protection 
for  trade  secret  or  other  confidential 
research,  development,  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

F.  After  its  appointment  becomes 
effective,  the  trustee  shall  file  monthly 
reports  with  the  United  States  and  the 
Court,  setting  forth  the  trustee's  efforts 
to  accomplish  the  divestiture  ordered 
under  this  Final  Judgment.  To  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  Such  reports  shall 
include  the  name,  address,  and 
telephone  number  of  each  person  who, 
during  the  preceding  month,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Divestiture  Assets,  and  shall 
describe  in  detail  each  contact  with  any 
such  person.  The  trustee  shall  maintain 
full  records  of  all  efforts  made  to  divest 
the  Divestiture  Assets. 

G.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  (6)  months 
after  its  appointment,  the  trustee  shall 
promptly  file  with  the  court  a  report 
setting  forth:  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2) 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  such 
reports  contain  information  that  the 
trustee  deems  confidential,  such  report 
shall  not  be  filed  in  the  public  docket 
of  the  Court.  The  trustee  at  the  same 
time  shall  furnish  such  report  to  the 
United  States,  who  shall  have  the  right 
to  make  additional  reconunendations 
consistent  with  the  purpose  of  the  trust. 
The  Court  thereafter  shall  enter  such 
orders  as  it  shall  deem  appropriate  to 
carry  out  the  purpose  of  this  Final 
Judgment,  which  may,  if  necessary, 


include  extending  the  trust  and  the  term 
of  the  trustee's  appointment  by  a  period 
requested  by  the  United  States. 

VI.  Notice  of  Proposed  Divestiture 

A.  Within  two  (2)  business  days 
following  execution  of  a  definitive 
divestiture  agreement,  defendants  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture  required 
herein,  shall  notify  the  United  States  of 
any  proposed  divestiture  required  by 
Section  IV  or  V  of  this  Final  Judgment. 
If  the  trustee  is  responsible,  it  shall 
similarly  notify  defendants.  The  notice 
shall  set  forth  the  details  of  the 
proposed  divestiture  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  or  expressed  an  interest  in  or 
desire  to  acquire  any  ownership  interest 
in  the  Divestiture  Assets,  together  with 
full  details  of  the  same. 

B.  Within  fifteen  (15)  calendar  days  of 
receipt  by  the  United  States  of  such 
notice,  the  United  States  may  request 
from  defendants,  the  proposed  Acquirer, 
any  other  third  party,  or  the  trustee  if 
applicable  additional  information 
concerning  the  proposed  divestiture,  the 
proposed  Acquirer  and  any  other 
potential  Acquirer.  Defendants  and  the 
trustee  shall  furnish  any  additional 
information  requested  within  fifteen 
(15)  calendar  days  of  the  receipt  of  the 
request,  unless  the  parties  shall 
otherwise  agree. 

C.  Within  thirty  (30)  calendar  days 
after  receipt  of  the  notice  or  within 
twenty  (20)  calendar  days  after  the 
United  States  has  been  provided  the 
additional  information  requested  from 
defendants,  the  proposed  Acquirer,  any 
third  party  and  the  trustee,  whichever  is 
later,  the  United  States  shall  provide 
written  notice  to  defendants  and  the 
trustee,  if  there  is  one.  stating  whether 
or  not  it  objects  to  the  proposed 
divestiture,  ff  the  United  States  provides 
written  notice  that  it  does  not  object,  the 
divestiture  may  be  consummated, 
subject  only  to  defendants'  limited  right 
to  object  to  the  sale  under  Section  V(C) 
of  this  final  Judgment.  Absent  written 
notice  that  the  United  States  does  not 
object  to  the  proposed  Acquirer  or  upon 
objection  by  the  United  States,  a 
divestiture  proposed  under  Section  IV 
or  V  shall  not  be  consummated.  Upon 
objection  by  defendants  under  Section 
V(C),  a  divestiture  proposed  undw 
Section  V  shall  not  be  consummated 
unless  approved  by  the  Court. 

VII.  Financing 

Defendants  shall  not  finance  all  or 
any  part  of  any  purchase  made  pursuant 
to  this  Final  Judjgment. 


30002 


Federal  Register /Vol.  66,  No.  107 /Monday,  June  4,  2001 /Notices 


Vni.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  and  every 
thirty  (30)  calendar  days  thereafter  until 
the  divestiture  has  been  completed, 
whether  pursuant  to  Section  FV  or  V  of 
this  Final  Judgment,  defendants  shall 
deliver  to  the  United  States  an  affidavit 
as  to  the  fact  and  manner  of  their 
compliance  with  Section  IV  or  V  of  this 
Final  Judgment.  Each  such  affidavit 
shall  include  the  name,  address,  and 
telephone  number  of  each  person  who, 
during  the  preceding  thirty  (30)  days, 
made  an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Divestitive 
Assets,  and  shall  describe  in  detail  each 
contact  with  any  person  during  that 
period.  Each  such  affidavit  shall  also 
include  a  description  of  the  efforts  that 
defendants  have  taken  to  solicit  buyers 
for  the  Divestiture  Assets  and  to  provide 
required  information  to  prospective 
purchasers,  including  the  limitations,  if 
any,  on  such  information.  Assuming  the 
information  set  forth  in  the  affidavit  is 
true  and  complete,  any  objection  by  the 
United  States  to  information  provided 
by  defendants,  including  limitations  on 
information,  shall  be  made  within 
fourteen  (14)  days  of  receipt  of  such 
affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
manner,  defendants  shall  deliver  to  the 
United  States  an  affidavit  that  describes 
in  reasonable  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an 
ongoing  basis  to  comply  with  Section  IV 
of  this  Final  Judgment.  Defendants  shall 
deliver  to  the  United  States  an  affidavit 
describing  any  changes  to  the  efforts 
and  actions  outlined  in  defendants' 
earlier  affidavits  filed  piu'suant  to  this 
section  within  fifteen  (15)  calendar  days 
after  the  change  is  implemented. 

C.  Defendants  shall  keep  all  records  of 
all  efforts  made  to  preserve  and  divest 
the  Divestitxire  Assets  until  one  year 
after  such  divestiture  has  been 
completed. 

DC.  Compliance  Inspection 

A.  For  the  purposes  of  determining  or 
securing  compliance  with  this  Final 
Judgment,  or  of  determining  whether 
the  Final  Judgment  should  be  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  bova  time  to  time 
duly  authorized  representatives  of  the 
United  States  Department  of  Justice, 
including  consultants  and  other  persons 
retained  by  the  United  States,  shall, 
upon  the  written  request  of  a  duly 


authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  and  on 
reasonable  notice  to  defendants,  be 
permitted: 

(1)  access  during  defendants*  office  hours 
to  inspect  and  copy  or,  at  plaintifTs  option, 
to  require  defendants  provide  copies  of,  all 
books,  ledgers,  accounts,  records  and 
documents  in  the  possession,  custody,  or 
control  of  the  defendants,  who  may  have 
counsel  present,  relating  to  any  matters 
contained  in  this  Final  Judgment,  and 

(2)  to  interview,  either  informally  or  on  the 
record,  defendants'  officers,  employees,  or 
agents,  who  may  have  their  individual 
counsel  present,  regarding  such  matters.  The 
interviews  shall  be  subject  to  the 
interviewee's  reasonable  convenience  and 
without  restraint  or  interference  by 
defendants. 

B.  Upon  the  written  request  of  a  duly 
authorized  representative  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  defendants  shall 
submit  such  written  reports,  under  oath 
if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  the  United 
States  to  any  person  other  than  an 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  piupose  of  seciu'ing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  ff  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  the  United  States,  defendants 
represent  and  identify  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  defendants  mark  each 
pertinent  page  of  such  material, 
"Subject  to  claim  of  protection  imder 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  the  United  States 
shall  give  defendants  ten  (10)  calendar 
days'  notice  prior  to  divulging  such 
materied  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding). 

X.  No  Reacquisition 

During  the  term  of  this  Final 
Judgment,  defendants  may  not  reacquire 
any  part  of  the  Divestitive  Assets  or 
enter  into  any  local  marketing 
agreement,  joint  sales  agreement,  or  any 
other  cooperative  selling  arrangement 
with  respect  to  the  Divestiture  Assets. 


XI.  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violations  of 
its  provisions. 

Xn.  Expiration  of  Final  Judgment 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  shall  expire  ten 
years  from  the  date  of  its  entry.  ' 

XIII.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Court  Approval  Subject  to  Procedures 
of  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16. 

United  States  District  Court  for  the 
District  of  Columbia 

(Civil  Action  No.  I:01cv0077l] 

United  States  of  America.  Plaintiff,  v. 
The  News  Corporation  Limited,  Fox 
Television  Holdings,  Inc.,  Chris-Craft 
Industries,  Inc.,  Defendants. 

Judge:  Colleen  KoUar-Kotelly 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§  16(b)-{h),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

/.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  filed  a  civil 
antitrust  Complaint  on  April  1 1 ,  2001 , 
alleging  that  the  proposed  acquisition  of 
Chris-Craft  Industries,  Inc.  ("Chris- 
Craft")  by  The  News  Corporation 
Limited  ("News  Corp")  and  Fox 
Television  Holding,  Inc.  ("FOX")  would 
violate  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  §  18.  The  Complaint 
alleges  that  the  acquisition  will  result  in 
News  Corp's  KSTU-TV,  a  FOX  affiliate, 
and  Chris-Craft's  KTVX-TV,  an  ABC 
affiliate,  being  under  New  Corp's 
ownership  and  control.  These  two 
stations  together  account  for 
approximately  40%  of  the  broadcast 
television  spot  advertising  revenue  in 
the  Salt  Lake  City  market  and  currently 
compete  vigorously  against  one  another 
because  local  and  national  business 
consumers  find  them  close  substitute 
due  to  the  demographic  reach  of  the 
stations. 

As  alleged  in  the  Complaint,  the 
proposed  transaction  would  likely  lead 
to  higher  prices  for  advertisers  who 
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purchase  broadcast  television  spot 
advertising  in  the  Salt  Lake  City  market. 
Accordingly,  the  prayer  for  relief  in  the 
Complaint  seeks:  (a)  adjudication  that 
News  Corp's  proposed  acquisition  of 
Chris-Craft  described  in  the  Complaint 
would  violate  Section  7  of  the  Clayton 
Act;  (b)  preliminary  and  permanent 
injunctive  relief  preventing  the 
consummation  of  the  proposed 
acquisition;  (c)  an  award  to  the  United 
States  of  the  costs  of  this  action;  and  (d) 
such  other  relief  as  is  just  and  proper. 

Shortjy  before  the  Complaint  was 
filed,  the  United  States  reached  a 
proposed  settlement  that  would  permit 
News  Corp  and  Chris-Craft  to 
consummate  their  acquisition  provided 
that  they  divest  KTVX-TV,  the 
television  station  News  Corp  will 
acquire  from  Chris-Craft  in  Salt  Lake 
City.  The  settlement  consists  of  a 
proposed  Finsd  Judgment  and  a  Hold 
Separate  Stipulation  and  Order,  which 
were  filed  simultaneously  with  the 
Complaint  on  April  11,  2001.  The 
United  States  and  defendants  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment,  and  a  punish  violations 
thereof. 

//.  The  Alleged  Violation 

A.  The  Defendants 

News  Corp  is  a  foreign  corporation 
existing  under  the  laws  of  Australia  and 
has  its  headquarters  and  principal  place 
of  business  in  Sydney,  New  South 
Wales.  Australia.  News  Corp.  through 
its  subsidiary,  FOX,  owns  23  television 
stations  in  the  United  States.  News  Corp 
also  owns  cable  and  satellite 
distribution  businesses  and  produces 
films  for  the  television  and  the  motion 
picture  industries.  FOX  is  a  corporation 
existing  under  the  laws  of  Delaware 
with  its  headquarters  in  Los  Angeles, 
California.  Through  its  subsidiaries. 
FOX  owns  and  operates  television 
stations  in  the  United  States,  including 
KSTU-TV  in  Salt  Lake  City. 

Chris-Craft  is  a  corporation  existing 
under  the  laws  of  £>elaware  with  its 
headquarters  in  New  York,  New  York. 
Chris-Craft,  through  its  subsidiaries, 
BHC  and  United  Television,  owns  and 
operates  10  television  stations  in  the 
United  States,  including  KTVX-TV  in 
Salt  Lake  City. 


B.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

On  August  13,  2000,  News  Corp; 
News  Publishing  Australia  Ltd.,  a 
subsidiary  of  News  Corp;  FOX;  and 
Chris-Craft,  and  its  subsidiaries.  BHC 
and  United  Television,  entered  into  a 
$5.3  billion  plan  of  merger  under  which 
News  Corp  would  acquire  Chris-Craft, 
BHC,  and  United  Television.  This 
proposed  acquisition,  which  would 
lessen  competition  substantially  in  the 
provision  of  broadcast  television  spot 
advertising  time  in  the  Salt  Lake  City 
market,  precipitated  the  United  State's 
antitrust  suit. 

C.  Anticompetitive  Consequences  of  the 
Proposed  Acquisition 

1.  The  Sale  of  Broadcast  Television 
Spot  Advertising  Time  in  the  Salt  Lake 
City  DMA.  The  Complaint  alleges  that 
the  provision  of  spot  advertising  time  on 
broadcast  television  stations  serving  the 
Salt  Lake  City  DMA'  constitutes  a 
relevant  product  market  under  Section  7 
of  the  Clayton  Act.  Broadcast  television 
spot  advertising  comprises  the  majority 
of  a  broadcast  television  station's 
revenues  and  is  sold  either  directly  by 
the  station,  or  through  its  national 
representative,  or  a  localized,  market- 
by-market  basis.  It  is  purchased  by 
advertisers  who  want  to  target  potential 
customers  in  specific  geographic 
markets  and  differs  fit)m  network  and 
syndicated  television  advertising,  both 
of  which  are  sold  by  the  major 
television  networks  and  producers  of 
syndicated  programs  on  a  nationwide 
basis  and  broadcast  in  every  market 
where  the  network  or  syndicated 
program  is  aired. 

Broadcast  television  spot  advertising 
possesses  unique  attributes  that  set  it 
apart  ftt}m  advertising  using  other  types 
of  media.  In  particulair,  only  television 
combines  sight,  sound,  and  motion, 
thereby  creating  a  more  memorable 
advertisement.  Moreover,  of  all  media, 
broadcast  television  spot  advertising 
reaches  the  largest  percentage  of  all 
potential  customers  in  a  particular  target 
market  and  is  therefore  especially 
effective  in  introducing  and  establishing 
the  image  of  a  product.  For  a  significant 
number  of  advertisers ,  broadcast 
television  spot  advertising,  because  of 
its  unique  attributes,  is  an  advertising 
medium  for  which  there  is  no  close 
substitute.  Such  customers  would  not 


'  A  "DMA,"  or  designated  marketing  area  is  a 
geographic  unit  defined  by  A.C  Nielsen  Company, 
a  firm  that  surveys  television  viewers  and  himishes 
television  stations,  advertisers,  and  advertising 
agencies  in  a  particular  area  with  data  to  aid  in 
evaluating  audience  size  and  compositiont  The  Salt 
Lake  City  DMA  generally  encompasses  the  state  of 
Utah. 


switch  to  another  advertising  medium — 
such  as  radio,  cable,  or  newspaper — if 
broadcast  television  sp>ot  advertising 
prices  increased  by  a  small  but 
significant  amount. 

Even  though  some  advertisers  may 
switch  some  of  their  advertising  to  other 
media  rather  than  absorb  an  increase  in 
the  price  of  broadcast  television  spot 
advertising,  the  existence  of  such 
advertisers  would  not  prevent  stations 
from  profitably  raising  their  prices  a 
small  but  significant  amount.  During 
individualized  negotiations  between 
advertisers  and  broadcast  television 
stations,  advertisers  provide  stations 
with  information  about  their  advertising 
needs,  including  their  target  audience. 
This  enables  television  stations  to 
identify  advertisers  with  strong 
preferences  for  broadcast  television 
advertising.  At  a  minimum,  broadcast 
television  stations  could  profitably  raise 
prices  to  those  advertisers  who  view 
broadcast  television  as  a  necessary 
advertising  medium  either  as  their  sole 
method  of  advertising  or  as  a  necessary 
complement  to  other  advertising  media. 
Thus,  the  complaint  alleges  that  the 
relevant  product  market  in  which  to 
assess  the  competitive  effects  of  this 
acquisition  is  the  sale  of  broadcast 
television  spot  advertising. 

The  complaint  further  Sieges  that  the 
Salt  Lake  City  DMA  constitutes  a 
relevant  geographic  market  within  the 
meaning  of  Section  7  of  the  Clayton  Act. 
Signals  from  broadcast  television 
stations  located  in  Salt  Lake  City  reach 
viewers  throughout  the  Salt  Lake  City 
DMA,  but  signals  irom  broadcast 
television  stations  located  outside  the 
Salt  Lake  City  DMA  reach  few  viewers 
within  the  Salt  Lake  City  DMA. 
Advertiser's  use  broadcast  television 
stations  within  the  Salt  Lake  City  DMA 
to  reach  the  largest  possible  number  of 
viewers  within  the  entire  DMA.  Some  of 
these  advertisers  are  located  in  the  Salt 
Lake  City  DMA  and  need  to  reach 
customers  there  while  others  are 
regional  or  National  businesses  that 
want  to  target  consumers  in  the  Salt 
Lake  City  DMA.  Advertising  on 
television  stations  outside  the  Salt  Lake 
City  DMA  therefore  is  not  an  alternative 
for  these  advertisers  because  such 
stations  caimot  be  viewed  by  a 
significant  number  of  potential 
customers  within  the  DMA. 

2.  Harm  to  Competition  in  the  Salt 
Lake  City  DMA.  The  Complaint  alleges 
that  News  Corp's  acquisition  of  Chris- 
Craft  will  likely  have  the  following 
effects: 

a.'  competition  in  the  sale  of  broadcast 
television  spot  advertising  in  the  Salt 
Lake  City  DMA  would  be  a  substantially 
lessened; 
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b.  actual  and  potential  competition 
between  KSTU-TV  and  KTVX-TV  in 
the  sale  of  broadcast  television  spot 
advertising  in  the  Salt  Lake  City  DMA 
would  be  eliminated;  and 

c.  the  prices  for  broadcast  television 
spot  advertising  in  the  Salt  Lake  City 
DMA  would  likely  increase. 

Specifically,  the  proposed  acquisition 
would  give  News  Corp  ownership  of 
two  of  the  top  four  broadcast  stations  in 
the  Salt  Lake  City  DMA  and  would 
increase  its  market  share  of  broadcast 
television  spot  advertising  revenue  from 
approximately  21%  to  40%.  The 
acquisition  would  also  further 
concentrate  the  already  highly 
concentrated  Salt  Lake  City  market  by 
increasing  the  Herfindahl-Hirschman 
Index  ("HHI")  (a  measure  of  market 
concentration  explained  in  Appendix  A 
of  the  Complaint)  by  785  points. 
Furthermore,  the  Complaint  alleges  that 
KSTU-TV  and  KTVX-TV  compete 
head-to-head  against  each  other  in  the 
sale  of  broadcast  television  spot 
advertising,  largely  because  the 
demographic  appeal  of  their 
programming  makes  them  close 
substitutes  for  a  significant  number  of 
advertisers.  Advertisers  are  able  to  "play 
off  KSTU-TV  and  KTVX-TV  against 
each  other  and  obtain  competitive  rates 
for  programs  that  target  similar 
demographics.  After  the  acquisition,  a 
significant  number  of  advertisers  will  be 
imable  to  reach  their  desired  audiences 
with  equivalent  efficiency  imless  they 
use  News  Corp's  stations.  The 
acquisition,  therefore,  would  enable 
News  Corp  xmilaterally  to  raise  prices. 

3.  Entry.  The  Complaint  alleges  that 
entry  is  unlikely  to  be  timely,  likely,  or 
sufficient  to  restore  the  competition  lost 
through  the  acquisition.  Other  broadcast 
television  stations  in  the  Salt  Lake  City 
DMA  would  not  change  their 
progranuning  in  response  to  a  price 
increase  imposed  by  News  Corp  after 
the  acquisition.  Programming  schedules 
are  complex  and  carefully  constructed 
taking  many  Victors  into  account,  such 
as  audience  flow,  station  identity,  and 
program  popularity.  As  a  result,  a 
television  station  is  imlikely  to  risk 
repositioning  simply  to  capitalize  on  a 
small  but  significant  price  increase  by 
News  Corp  after  the  acquisition. 

Further,  new  entry  into  the  Salt  Lake 
City  DMA  is  unlikely  inasmuch  as  the 
Federal  Communications  Commission 
("FCC")  regulates  entry  through  the 
issuance  of  licenses,  which  are  difficult 
to  obtain.  Even  if  a  new  signal  became 
available,  commercial  success  would 
come  over  a  period  of  many  years  at 
best.  Thus,  entry  into  the  Salt  Lake  City 
DMA  broadcast  television  spot 
advertising  market  would  not  be  timely, 


likely,  or  sufficient  to  deter  News  Corp 
from  imilaterally  raising  prices. 

ni.  Explanation  of  the  Proposed  Final 
Judgment 

A.  Divestiture  and  Hold  Separate 
Provisions 

The  proposed  Final  Jud^ent  will 
preserve  competition  in  the  sale  of 
broadcast  television  spot  advertising 
time  in  the  Salt  Lake  City  DMA  by 
requiring  the  defendants  to  divest 
KTVX-TV,  the  Salt  Lake  City  television 
station  that  News  Corp  will  acquire  as 
a  result  of  the  acquisition.  The  sale  of 
KTVX-TV  will  eliminate  completely  the 
overlap  created  in  Salt  Lake  City  by  the 
acquisition  thereby  completely  restoring 
the  pre-merger  market  structure  and 
resolving  any  competitive  concerns. 

The  divestitive  requirements  of  the 
proposed  Final  Judgment,  as  stated  in 
Section  FV,  direct  defendants  to  divest 
KTVX-TX  within  one  hundred  fifty 
(150)  days  after  filing  of  the  Complaint 
or  five  (5)  days  after  notice  of  the  entry 
of  the  Final  Judgment  by  the  Court, 
whichever  is  later.  The  divestiture  must 
be  made  to  a  buyer  that  in  the  United 
States'  sole  judgment  has  the  intent  and 
capability  of  competing  effectively  in 
the  commercial  television  broadcast 
business  in  the  Salt  Lake  City  market. 
The  United  States,  in  the  exercise  of  its 
sole  discretion,  may  extend  this  time  for 
two  additional  thirty  (30)  day  periods. 
Defendants  must  use  their  best  efforts  to 
divest  KTVX-TV  as  expeditiously  as 
possible  and,  until  the  ordered 
divestitive  takes  place,  the  defendants 
must  cooperate  with  any  prospective 
purchasers. 

Under  the  Hold  Separate  Stipulation 
and  Order,  until  the  ordered  divestiture 
takes  place,  defendants  shall  preserve, 
maintain,  and  continue  to  operate 
KTVX-TX  as  a  competitively 
independent,  ongoing  economically 
viable  competitive  business,  with  its 
assets,  management,  decision-making 
functions,  and  operations  separate, 
distinct,  and  apart  from  KSTU-TV's  and 
News  Corp's  other  operations. 

B.  Trustee  Provisions 

In  the  event  defendant;  fail  to  make 
the  required  divestiture  of  KTVX-TV 
within  the  time  periods  set  forth  in  the 
proposed  Final  Judgment,  a  trustee  will 
be  appointed  by  the  Court  to  effect  the 
divestiture.  News  Corp  will  pay  all  costs 
and  expenses  of  any  trustee  and  of  any 
professionals  and  agents  retained  by  the 
trustee.  After  appointment,  the  trustee 
will  report  monthly  to  the  United  States, 
News  Corp,  and  the  Court  on  its  efforts 
to  accomplish  the  required  divestiture. 
If  the  trustee  has  not  accomplished  the 


divestiture  within  six  (6)  months  of  its 
appointment,  it  shall  inform  the  Court 
of  its  efforts  to  accomplish  the  required 
divestiture,  the  reasons  the  required 
divestiture  has  not  been  accomplished, 
and  the  trustee's  recommendations. 

C.  Ban  on  Reacquisition 

The  defendants  may  not  reacquire  or 
enter  into  emy  local  marketing 
agreement,  joint  sales  agreement,  or  any 
other  cooperative  selling  arrangement 
with  respect  to  KTVX-TV  during  the 
term  of  the  consent  decree,  which  is  for 
10  years  unless  extended  by  the  Court. 
The  reacquisition  of  KTVX-TV,  as  well 
as  arrangements  whereby  News  Corp 
would  manage  KTVX-TV  or  sell 
advertising  time  in  coordination  with 
(or  on  behalf  of)  KTVX-TV  would 
undermine,  if  not  negate,  the  benefits  of 
the  relief  obtained  in  the  Salt  Lake  City 
DMA.  Accordingly,  this  provision  is 
necessary  to  protect  the  integrity  of  the 
relief. 

The  relief  in  the  proposed  Final 
Judgment  is  intended  to  remedy  the 
likely  anticompetitive  effects  of  News 
Corp's  proposed  acquisition  of  Chris- 
Craft  in  the  broadcast  television  spot 
advertising  market  in  the  Salt  Lake  City 
DMA.  Nothing  in  the  Final  Judgment  is 
intended  to  limit  the  United  States' 
ability  to  investigate  or  to  bring  actions, 
where  appropriate,  challenging  other 
past  or  future  activities  of  defendants  in 
any  other  markets. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorneys'  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought  against  defendants. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States  and  the  defendants 
have  stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 
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The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  wbdch  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  United  States 
Department  of  Justice,  which  remains 
free  to  withdraw  its  consent  to  the 
proposed  Final  Judgment  at  any  time 
prior  to  its  entry.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
The  comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Any  such  written  comments  should 
be  submitted  to:  J.  Robert  Kramer,  11, 
Chief,  Litigation  11  Section,  Antitrust 
Division,  United  States  Department  of 
Justice,  1401  H  Street,  NW.,  Suite  3000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment,  as 
well  as  to  punish  violations  of  its 
provisions. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  defendants.  The 
United  States  could  have  continued  the 
litigation  and  sought  preliminary  and 
permanent  injunctions  against  News 
Corp's  acquisition  of  Chris-Craft.  The 
United  States  is  satisfied,  however,  that 
the  divestiture  of  KTVX-TV  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  competition  in 
the  sale  of  the  broadcast  television  spot 
advertising  in  the  Salt  Lake  City  DMA. 
Thus,  the  United  States  is  convinced 
that  the  proposed  Final  Judgment,  once 
implemented  by  the  Court,  will  prevent 
News  Corp's  acquisition  of  Chris-Craft 
from  having  adverse  competitive  effects. 

VII.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  the  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  Court  shall  determine 
whether  entry  of  the  proposed  Final 


Judgment  is  "in  the  public  interest".  In 
making  that  determination,  the  Court 
may  consider — 

(1)  Tlie  competitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies  ^ 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  The  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  held,  the  APPA 
permits  a  court  to  consider,  among  other 
things,  the  relationship  between  the 
remedy  secured  and  the  specific 
allegations  set  forth  in  the  government's 
complaint,  whether  the  decree  is 
sufficiently  clear,  whether  enforcement 
mechanisms  are  sufficient  and  whether 
the  device  may  positively  harm  third 
parties.  See  United  States  v.  Microsoft 
Corp.,  56  F.3d  1448. 1458-62  (D.C.  Cir. 
1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  2  Rather, 

absent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 

*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America  Dairymen, 
Inc..  1977-1  Trade  Cas.  H  61.508,  at 
71,980,  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS.  Inc.,  858  F.2d  456,  462 
(9th  Cir.  1988)  [quoting  United  States  v. 


-  119  Cong.  Rec.  24598  (1973):  see  also  United 
States  V.  Gillette  Co..  40b  F.  Supp.  713,  715  (D. 
Mass.  1975).  A  "public  interest"  determination  can 
be  made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures,  see  15 
U.S.C.  §  16(fl,  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  ^significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  .SeeH.R.  Rep.  93-1463.  at  8- 
9  (1974),  reprinted  in  1974  U.S.C.C.A.N.  6535.  6538. 


Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied.  454  U.S.  1083 
(1981));  see  also  Microsoft.  56  F.3d  at 
1458-62.  Precedent  requires  that: 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Court  approval  of  a  Final 
Judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own.  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest.'"  ■• 

Moreover,  the  Court's  role  under  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
Complaint,  and  does  not  authorize  the 
Court  to  "construct  [its]  own 
hypothetical  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Because  the  "Court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
the  court  "is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 
redraft  the  complaint"  to  inquire  into 
other  matters  that  the  United  States 
might  have,  but  did  not  pursue.  Id. 


J  Bechtel.  648  F.2d  at  666  (citations 
omitted)(emphasis  added):  see  B\'S.  858  F2d  at  463: 
United  States  v.  .\ational  Broad.  Co..  449  F.  Supp 
1127.  1143  (CD.  Cal.  1978):  Gillette.  406  F.  Supp. 
at  716:  see  also  Microsoft.  56  F.3d  at  1461  (whether 
"the  remedies  (obtained  in  the  decree  are)  so 
inconsonant  with  the  allegations  charged  as  to  fall 
outside  of  the  'reaches  of  the  public  interest'" 
(citations  omitted)). 

■•  Uniteit States  v.  American  Tel.  and  Tel.  Co..  552 
F.  Supp.  131.  151  (D.D.C.  1982),  affd  sub  nom. 
Manland  v.  United  States.  460  U.S.  1001  (1983) 
[quoting  Gillette  Co..  406  F.  Supp.  at  716):  iiee  also 
United  States  v.  Alcan  Aluminum.  Ltd..  605  F. 
Supp.  619,  622  (W.D.  Ky.  1985). 
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Vni.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  states  in  fprmiUating  the 
proposed  Final  Judgment. 

Dated:  May  14,  2001. 
Respectfully  submitted, 

Carolyn  L.  Davis, 

Trial  Attorney,  Litigation  II  Section,  Antitrust 
Division,  U.S.  Department  of  Justice, 
1401  H  Street.  N.W..  Suite  3000, 
Washington,  D.C.  20530,  (202)  514-5815. 

Certificate  of  Service 

I  hereby  certify  under  penalty  of 
perjury  that  copies  of  the 
COMPETmVE  IMPACT  STATEMENT 
have  been  served  upon  The  News 
Corporation  Limited;  FOX  Television 
Holdings,  Inc.,  and  Chris-Craft 
Industries,  Inc.,  by  placing  copies  of  the 
aforementioned  docmnents  in  the  U.S. 
Mail,  directed  to  each  of  the  above- 
named  parties  at  the  addresses  given 
below,  this  14th  day  of  May  2001. 

The  News  Corporation  Limited  and  FOX 
Television  Holdings,  Inc.,  c/o  Lloyd 
Constantine,  Constantino  &  Partners, 
477  Madison  Avenue,  New  York,  NY 
10022. 

Chris-Craft  Industries,  Inc.,  c/o  Neal 
StoU,  Skadden,  Arps,  Slate,  Meagher 
&  Flom  LLP,  Four  Times  Square,  New 
York.  NY  10036. 

Carolyn  L.  Davis, 

Senior  Trial  Attorney,  United  States 
Department  of  Justice,  Antitrust  Division, 
1401  H Street,  N.W.,  Siiite  3000, 
Washington,  D.C.  20530.  (202)  514-5815. 

(FR  Doc.  01-13863  Filed  6-1-01;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPART1MENT  OF  JUSTICE 

Antitnist  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — BizTech  for  Energy 
("BizTech") 

Notice  is  hereby  given  that,  on  April 
17,  2001,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  BizTech  for  Energy 
("BizTech")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the  " 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Nexen  Petroleum  USA, 
Dallas,  TX  has  been  added  as  a  party  to 


this  venture.  Also,  Quillion  Inc., 
Houston,  TX;  and  enertia-software.com. 
Midland,  TX  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  BizTech 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  22,  2000,  BizTech  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  March  8,  2001  (66  FR 
13968). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-13858  Filed  6-1-01;  8:45  am] 

BILLING  CODE  4410-11-4I 


DEPART1MENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Cable  Television 
Laboratories,  lr>c. 

Notice  is  hereby  given  that,  on  April 
6,  2001,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  General  Communications, 
Inc.,  Anchorage,  AK;  Cedar 
Commimications,  Arlington,  WA;  CWA 
Cable,  Bracey,  VA;  FamilyView 
Cablevision,  Seneca,  SC;  and  Classic 
Communications  Inc.,  Tyler,  TX  have 
been  added  as  parties  to  this  ventvire. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CableLabs 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  August  8,  1988,  CableLabs  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
.Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 


Act  on  September  7,  1988  (53  FR 
34593). 

The  last  notification  was  filed  with 
the  Department  on  July  11,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  26,  2000  (65  FR 
57842). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-13856  Filed  6-1-01;  8:45  am) 

BILUNG  CODE  4410-11-41 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993— IMS  Global  Learning 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on  April 
16,  2001,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  IMS  Global  Learning 
Consortiiun,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Prometheus,  Washington, 
DC;  Campus  Pipeline,  Salt  Lake  Qty, 
UT;  and  Digital  Learning  Interactive, 
Medford,  MA  have  been  added  as 
parties  to  this  venture.  Also,  George 
Mason  University,  Fairfax,  VA  has  been 
dropped  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  IMS  Global 
Learning  Consortium,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  7,  2000,  IMS  Global 
Learning  Consortium,  Inc.  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  13,  2000  (65  FR 
55283). 

The  last  notification  was  filed  with 
the  Department  on  January  23,  2001.  A 
notice  was  published  in  the  Federal 
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Register  ptirsuant  to  section  6(b)  of  the 
Act  on  March  2,  2001  (66  FR  13082). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-13857  Filed  6-1-01;  8:45  am) 

BILUNG  CODE  441IK-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dh^lsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sciences,  Inc.  (Formerly 
Known  as  Michigan  Materials  and 
Processing  institute) 

Notice  is  hereby  given  that,  on  April 
29, 1998,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  National  Center  for 
Manufacturing  Sciences,  Inc.  (formerly 
known  as  Michigan  Materials  and 
Processing  Institute)  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  DASCOM,  Inc.,  Santa  Cruz, 
CA;  Liburdi  Dimetrics  Corporation, 
Dimdas,  Ontario,  CANADA;  Liburdi 
Engineering  Limited.  Dundas,  Ontario, 
CANADA;  Liburdi  Pulseweld 
Corporation,  Dundas,  Ontario. 
CANADA;  and  Northwest  Mettech 
Corporation,  Richmond,  British 
Columbia,  CANADA  have  been  added 
as  active  members  of  this  venture.  Also, 
Ecole  Polytechnique,  Montreal,  Quebec, 
CANADA;  Materials  Technology 
Laboratory,  CANMET,  Ottawa,  Ontario, 
CANADA;  and  Natural  Resources 
Canada,  Ottawa,  Ontario,  CANADA 
have  been  added  as  associate  members. 
Also,  Cimetrix  Incorporated,  Midvale, 
UT;  J.P.  Industrial,  Inc.,  Canton,  MI;  and 
Uttleford  Brothers,  Inc.,  Florence,  KY 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  National 
Center  for  Manufacturing  Sciences,  Inc. 
(formerly  known  as  Michigan  Materials 
and  Processing  Institute)  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  August  7, 1990,  Michigan 
vfaterials  and  Processing  Institute  (now 
uiown  as  National  Center  for 


Manufacturing  Sciences)  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  6, 1990  (55  FR 
36710). 

The  last  notification  was  filed  with 
the  Department  on  February  9, 1998.  A 
notice  was  published  in  the  Federal 
Register  pm-suant  to  section  6(b)  of  the 
Act  on  July  24,  1998  (63  FR  39902). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-13865  Filed  6-1-01;  8:45  am] 
BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Secure  Digital  Musk 
Inttlattve 

Notice  is  hereby  given  that,  on  April 
24,  2001,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Secure  Digital  Music 
Initiative  ("SDMI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  IBM,  Endicott,  NY; 
MediaMatec  AG,  Zuerich, 
SWITZERLAND;  Winbond  Electronics 
Corporation,  Hsinchu,  TAIWAN;  J- 
Phone  Communications,  Tokyo,  JAPAN; 
NTRU  Cryptosystems,  Inc.,  Burlington, 
MA;  Imagination  Technologies,  Kings 
Langley,  Hertfordshire,  UNITED 
KINGDOM;  MPMan.com.  Inc.,  Seoul, 
REPUBUC  OF  KOREA;  Coding 
Technologies,  Nuremberg.  GERMANY; 
and  SSFDC  Fonmi,  Tokyo,  JAPAN  have 
been  added  as  parties  to  this  venture. 
Also,  Aegisoft  Corporation,  Rockville, 
MD;  AMP3.com/JVWeb,  New  York,  NY; 
Audio  Matrix,  New  York,  NY; 
BreakerTech,  Beaconsfield,  Berkshire, 
UNITED  KINGDOM;  CDWorid 
Corporation,  New  York,  NY;  C-ONE 
TECH  Co.,  Ltd.,  Seoul,  REPUBUC  OF 
KOREA;  Comverse  Technology,  Tel- 
Aviv,  ISRAEL;  Digital  Media  on 
Demand,  Allston,  MA;  Encoding.com/ 
Loudeye  Technologies,  Seattle,  WA; 
Guillemot,  Carentoir,  FRANCE; 
l2GO.COM,  Atlanta,  GA;  J.River,  Inc., 
Minneapolis,  MN;  LG  Electronic,  Seoul, 
REPUBLIC  OF  KOREA;  M.A.R.S. 


(Multimedia  Archive  and  Retrieval 
System),  London.  UNITED  KINGDOM; 
MODE  (Music-on-Demand),  London, 
UNITED  KINGDOM;  MusicMarc,  Inc., 
Jerusalem,  ISRAEL;  News  Corp  (NDS 
Technologies),  Los  Angeles,  CA; 
Perception  Digital,  Ltd.  Hong  Kong. 
HONG  KONG— CHINA;  Sphere  * 
Multimedia,  Hallandale,  FL; 
Supertracks.com,  Portland,  OR; 
URocket,  Inc.,  Sunnyvale,  CA;  Wavo 
Corporation,  Phoenix,  AZ;  AudioTrack 
Corporation,  Toronto,  Ontario. 
CANADA;  Cognicity.  Inc.,  Edina,  MN; 
HitHive,  Inc.,  Seattle.  WA; 
ARTISTdirect,  Los  Angeles,  CA;  and 
Musicmeiker.com,  Inc.,  Reston,  VA  have 
been  dropped  fix>m  the  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  this  group  research  project. 
Membership  in  the  group  research 
project  remains  open,  and  SDMI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  June  28, 1999.  SDMI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  2, 1999  (64  FR  67591). 

The  last  notification  was  filed  with 
the  Department  on  September  21,  2000. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  24,  2000  (65  FR 
70614). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-13855  Filed  6-1-01;  8:45  am] 

BILLING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Silicon  Integration 
Initiative,  Inc. 

Notice  is  hereby  given  that,  on  May  2, 
2001,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Silicon  Integration 
Initiative,  Inc.  ("SI2")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Agilent  Technologies,  Inc., 
Palo  Alto.  CA;  Partminer,  Inc., 
Englewood,  CO;  Aprisa,  Inc.,  Westlake 
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Village,  CA;  eChips.  Inc.,  Austin,  TX; 
Circuit  Semantics,  San  Jose,  CA; 
ChipData,  Richardson,  TX;  eSilicon, 
Palo  Alto,  CA;  Sequence  Design,  Santa 
Clara,  CA;  Intime  Software,  Cupertino, 
CA;  Silicon  Metrics,  Austin,  TX;  and 
Web-Pro,  Ltd.,  Hong  Kong,  HONG 
KONG-CHINA  have  been  added  as 
parties  to  this  ventiu^.  Also,  Hitachi, 
Ltd.,  Tokyo,  JAPAN;  SEMATECH, 
Austin,  TX;  Infineon  Technologies, 
Munich  GERMANY;  and  RAPID,  Dallas, 
TX  have  been  dropped  as  parties  to  this 
venture. 

In  addition,  Questlink  Technology, 
Inc.,  Austin,  TX  has  mergpd  into  eChips, 
Austin,  TX,  and  is  itself  no  longer  a 
member;  Concurrent  CAE  Solutions, 
Inc.,  Santa  Clara,  CA  was  acquired  by 
ChipData,  Richardson,  TX,  and  is  itself 
no  longer  a  member;  and  Frequency 
Technology.  Inc.,  San  Jose,  CA  has 
merged  into  Sequence  Design,  Santa 
Clara,  CA,  and  is  itself  no  longer  a 
member. 

Finally,  SGS  Thompson 
Microelectronics,  Argate  Brianza, 
ITALY  has  changed  its  name  to 
STMicroelectronics,  Argate  Brianza, 
ITALY. 

No  other  changes  have  been  made  in  - 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SI2  intends  to 
file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  December  30,  1988,  SI2  filed  its 
original  notification  piusuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13,  1989  (54  FR  10456). 

The  last  notification  was  filed  with 
the  Department  on  April  28,  2000.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  2,  2001  (66  FR  13083). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  01-13864  Filed  6-1-01;  8:45  am] 
BHJJNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP(BJS)-1316] 

Continuation  of  Federal  Justica 
Statistics  Program 

agency:  Bureau  of  Justice  Statistics, 
Office  of  Justice  Programs,  Justice. 
ACnON:  Solicitation  for  award  of 
cooperative  agreement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  annoimce  a  public  solicitation  for  the 


continuation  of  the  Bureau  of  Justice 
Statistics'  (BJS)  Federal  Justice  Statistics 
Program  (FJSP).  The  FJSP  serves  as  the 
national  resource  for  data  describing  the 
processing  of  criminal  cases  in  the 
Federal  criminal  justice  system.  Under 
this  program,  data  generated  by  Federal 
criminal  justice  agencies  are  collected, 
maintained,  analyzed,  and  archived. 
Data  are  also  linked  across  agencies  to 
permit  more  complex  analyses  of 
Federal  criminal  justice  issues.  Regular 
annual  reports  and  special  topical 
reports  are  prepared  that  describe  the 
Federal  criminal  justice  system.  Federal 
defendants  and  offenses,  and  other 
special  issues  of  interest.  In  addition, 
special  tabulations  are  prepared, 
pursuant  to  BJS  direction,  in  response  to 
requests  from  government  officials.  The 
project  to  be  funded  under  the  proposed 
cooperative  agreement  will  continue  the 
program's  current  activities. 
DATES:  Proposals  must  be  postmarked 
on,  or  before,  July  20,  2001.  Awards  will 
be  made  by  September  30,  2001 .  Project 
activities  will  commence  on  October  1, 
2001. 

ADDRESSES:  Proposals  should  be  mailed 
to:  Applications  Coordinator,  Bureau  of 
Justice  Statistics,  810  7th  Street,  NW, 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Scalia,  Program  Manager,  Federal 
Justice  Statistics  Program,  Bureau  of 
Justice  Statistics.  Phone:  (202)  616- 
3276.  E-mail:  John.Scalia@usdoj.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Biueau  of  Justice  Statistics 
Federal  Justice  Statistics  Program  (FJSP) 
was  initiated  in  1982  to  serve  as  a 
central  resource  for  information 
describing  the  processing  of  Federal 
criminal  defendants  and  characteristics 
of  those  defendants.  The  program 
collects  data  from  different  components 
of  the  Federal  criminal  justice  system 
and  tracks  the  progress  of  suspects  from 
investigation  through  prosecution, 
adjudication,  sentencing,  and 
corrections.  The  program  represents  the 
primary  BJS  effort  describing  the 
Federal  criminal  justice  system  and 
responds  direcUy  to  the  legislative 
authorization  that  BJS  "collect,  analyze, 
and  disseminate  comprehensive  Federal 
justice  transaction  statistics  (including 
statistics  on  issues  of  Federal  justice 
interest  such  as  public  fraud  and  high 
technology  crime)"  as  set  forth  in  42 
U.S.C.  3732(c)(15). 

In  keeping  with  the  original  program 
plan  which  was  designed  to  minimize 
data  collection  costs,  no  original  data 
collection  is  supported  under  this 
program.  Data  are  obtained  from 


operational  Federal  agencies  including 
the  U.S.  Marshals  Service,  the  Drug 
Enforcement  Administration,  the 
Federal  Bureau  of  Investigation,  the 
Executive  Office  for  the  Unit^  States 
Attorneys,  the  Administrative  Office  of 
the  United  States  Courts,  the  Bureau  of 
Prisons,  and  the  United  States 
Sentencing  Commission.  In  order  to 
trace  the  flow  of  cases  £rom  one  stage  to 
another  and  to  supplement  any 
individual  agency's  data,  computer 
matching  techniques  have  been 
developed  that  permit  the  linking  of 
data  obtained  from  different  sources. 
The  linking  of  these  data  permit  more 
complex  and  detailed  analysis  of 
partictdar  issues. 

Throughout  the  history  of  the  FJSP,  a 
regular  series  of  reports  has  been 
produced.  These  reports  include  the 
annual  Compendium  of  Federal  Justice 
Statistics  (available  on  the  Internet  at 
http://www.ojp.usdoj.gov/bjs/abstract/ 
cf}s99.htm)  which  describes,  in  detail, 
offenders  pnx^essed  at  each  stage  of  the 
Federal  criminal  justice  system  for  a 
particular  year,  the  annual  Federal 
Criminal  Case  Processing  report 
(available  on  the  Internet  at  http:// 
www.ojp.usdoj.gov/bjs/abstract/ 
fccp99.htm)  which  present  key  statistics 
for  the  reporting  year  and  trend  for  the 
past  several  years,  and  a  series  of 
Special  Reports  addressing  sp>ecific 
aspects  of  the  Federal  criminal  justice 
system,  specific  offenses,  or  other 
special  issues  of  interest.  Recent  Special 
Reports  include:  Federal  Criminal 
Appeals.  1999,  vdth  trends  1985-99 
(available  on  the  Internet  at  http:// 
www.ojp.usdoj.gov/bjs/fca99.htm), 
Offenders  Returning  to  Federal  Prison, 
1986-97  (available  on  the  Internet  at 
http://www.ojp.  usdoj.gov/bjs/abstTact/ 
orfp97.htm),  and  Federal  Firearm 
Offenders,  1992-98  (available  on  the 
Internet  at  http://www.ojp.usdoj.gov/bjs/ 
abstract/ ffo98.htm).  In  addition,  the 
program  serves  as  the  primary  source  of 
information  for  other  BJS  statistical 
series  that  describe  individuals  in  the 
Federal  criminal  justice  system; 
program  staff  have  also  responded  to  ad 
hoc  BJS  requests  for  specific  data 
tabulations  and  analyses  from  public 
officials  and  private  citizens. 

Objectives 

The  purpose  of  this  award  is  to 
support  the  continuation  of  the  Federal 
Justice  Statistics  Program.  The  recipient 
of  funds  will  serve  as  the  Federal  Justice 
Statistics  Resource  Center  whereby  the 
recipient  will  continue  to  collect, 
maintain,  and  archive  data  from  Federal 
justice  agencies,  produce  annual  reports 
(the  Compendium  of  Federal  Justice 
Statistics  and  Federal  Criminal  Case 
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Processing),  and  topical  special  reports. 
Any  Special  Reports  prepared  by  the 
recipient  will  be  prepared  under  the 
direction  of  BJS  staff.  In  addition,  BJS 
staff  may  also  initiate  Special  Reports. 
The  recipient  will  be  expected  to  assist 
BJS  staff  with  Special  Reports  by 
providing  the  necessary  data  for 
analysis  and,  when  requested,  assisting 
in  the  preparation  of  data  tabulations 
and  reviewing  the  methodology  used  to 
analyze  the  data. 

T3rpe  of  Assistance 

Assistance  will  be  made  available 
under  a  cooperative  agreement.  Awards 
will  be  made  for  a  period  of  12  months 
with  an  option  for  two  additional 
continuation  years  conditional  upon  the 
availability  of  funds  and  the  quality  of 
the  initial  performance  and  products. 
Costs  are  estimated  at  not  to  exceed 
$650,000  for  the  initial  12-month 
period.  Funding  for  subsequent  years 
may  include  reasonable  increases  for 
cost-of-living  and  changes  in  scope  of 
work,  where  applicable. 

Statutory  Authority 

The  cooperative  agreement  to  be 
awarded  pursuant  to  this  solicitation 
will  be  funded  by  the  Bureau  of  Justice 
Statistics,  consistent  with  its  mandate  as 
set  forth  in  42  U.S.C.  3732. 

Eligibility  Requirements 

Both  for-profit  and  nonprofit 
organizations  may  apply  for  funds. 
Consistent  with  Office  of  Justice 
Programs  fiscal  requirements,  no  fees 
may  be  charged  against  this  project  by 
profit-making  organizations. 

Scope  of  Work 

The  objective  of  the  proposed 
program  is  to  continue  basic  activities 
initiated  under  the  ongoing  BJS  Federal 
Justice  Statistics  Program.  Specifically, 
the  recipient  of  funds  will  serve  as  the 
Federal  Justice  Statistics  Resource 
Center.  The  Resource  Center  will: 

•  Maintain  and  expand  the  Federal 
Justice  Statistics  Program  Database. 
This  will  involve  the  collection, 
processing,  and  maintenance  of  data 
provided  by  Federal  agencies 
participating  in  the  program.  The 
agencies  currently  participating  in  the 
program  are:  the  U.S.  Marshals  Service, 
the  Drug  Enforcement  Administration, 
the  Federal  Bureau  of  Investigation,  the 
Executive  Office  for  the  United  States 
Attorneys,  the  Administrative  Office  of 
the  United  States  Courts,  the  Bureau  of 
Prisons,  and  the  United  States 
Sentencing  Commission.  (In  addition  to 
providing  data  describing  the  Federal 
courts'  criminal  docket,  the 
Administrative  Office  also  provides  data 


describing  the  activities  of  the  Federal 
pretrial  services  agencies  and  the 
Federal  Probation  and  Supervision 
Service.  The  Federal  Judicial  Center  has 
provided  data  describing  the  Federal 
courts'  appellate  docket.)  The  recipient 
should  attempt  to  expand  the  program 
to  include  other  Federal  law 
enforcement  agencies.  The  recipient 
will  also  be  responsible  for  processing 
data  to  meet  uniform  classification 
categories  and  for  linking  data  to  permit 
analysis  of  data  obtained  from  different 
sources. 

•  Prepare  tapes  and  related 
documentation  for  archiving  in  the 
national  archive  maintained  by  BJS.  The 
public  use  data  tapes  of  the  source  data 
shall  conform  to  BJS  standards  for 
submission  to  the  National  Archive  of    • 
Criminal  Justice  Data  at  the  University 
of  Michigan.  In  addition,  the  recipient 
will  prepare  a  set  of  standard  analysis 
data  files  from  each  agency's  source  data 
for  each  fiscal  year.  These  standard 
analysis  data  files  will  describe  a 
particular  cohort  of  defendants  and  will 
include  all  variables  included  in  the 
source  data  and  all  variables  created  for 
the  Compendium  of  Federal  Justice 
Statistics.  These  standard  analysis  files 
will  be  included  on  a  CD-ROM  to  be 
produced  and  distributed  by  BJS.  The 
recipient  will  document  each  of  the 
standard  analysis  data  files  and  all 
programs  used  to  create  BJS  reports. 
Such  documentation,  to  the  extent 
possible,  will  be  maintained  in  an 
electronic  database  from  which  users 
can  query  variables  of  interest.  This 
electronic  data  dictionary  will  also  be 
included  on  the  CD-ROM  prepared  by 
BJS.  In  addition,  the  recipient  will 
document  the  methodology  used  to 
produce  the  Compendium  of  Federal 
Justice  Statistics,  including  the 
production  of  the  standard  analysis  data 
files. 

•  Prepare  the  Compendium  of 
Federal  Justice  Statistics  and  the 
Federal  Criminal  Case  Processing  report 
tmd  submit  both  text  and  tables  in 
camera-ready  format  for  each  Federal 
fiscal  year. 

•  Prepare  BJS  Special  Reports,  data 
tabulations,  analyses,  data  sets,  and 
other  data  manipulations  in  response  to 
BJS  requests.  Any  Special  Reports 
proposed  by  the  recipient  will  be 
designed  in  coordination  with  BJS.  BJS 
will  approve  all  Special  Report  topics 
proposed  by  the  recipient. 

•  Provide  BJS  with  electronic  access 
to  the  Federal  Justice  Statistics  Resource 
Center  (including  all  source  data, 
standard  analysis  data  files,  and 
software  used  to  produce  BJS  reports) 
and  computing  resources,  as  necessary. 
In  addition,  the  recipient  must  provide 


BJS  staff  with  daily  access  to  the 
standard  analysis  data  files  (for  the  most 
recent  reporting  period  available]  in  a 
form  in  which  variables  name  and 
values  correspond  to  those  included  in 
the  FJSP  electronic  data  dictionary. 

•  Provide  Internet  access  to  the 
Federal  Justice  Statistics  Resource 
Center.  The  recipient  will  provide  direct 
access  via  the  Internet  to  all  FJSP  data 
files  from  1994  and  onward  and  the 
electronic  data  dictionary.  In  addition, 
the  recipient  will  provide  Internet  users 
with  a  World  Wide  Web-accessible 
query  system  for  the  Federal  Justice 
Statistics  Resource  Center.  Users  must 
be  provided  with  the  capability  of 
performing  queries  of  the  FJSP  data 
bases  to  extract  basic  information 
describing  individuals  processed  in  the 
Federal  criminal  justice  system. 
Statistics  describing  suspects  and 
offenders  will  also  be  displayed  by 
Federal  judicial  district  consistent  with 
any  restrictions  imposed  by  Federal 
agencies  providing  data.  The  Federal 
Justice  Statistics  Resource  Center  is 
currently  located  on  the  Internet  at 
http://fjsrc.urban.org.  All  products 
developed  for  the  Internet  must  be 
compliant  with  the  accessibility 
standards  and  regulations  promulgated 
pursuant  to  29  U.S.C.  §  794d. 

Award  Process 

Proposals  should  describe,  in 
appropriate  detail,  the  procedures  to  be 
undertaken  in  furtherance  of  each  of  the 
activities  described  luder  the  Scope  of 
Work.  Information  provided  should 
focus  on  activities  to  be  conducted 
during  the  initial  12-month  period  but 
should  also  include  a  more  general 
discussion  of  three-year  objectives  for 
the  program.  Information  on  staffing 
levels  and  qualifications  should  be 
included  for  each  task  and  descriptions 
of  experience  relevant  to  the  project 
should  be  included.  Resumes  of  the 
proposed  project  director  and  key  staff 
should  be  included  in  the  proposal. 

Applications  will  be  competitively 
reviewed  by  BJS.  Final  authority  to 
enter  into  a  cooperative  agreement  is 
reserved  for  the  Director,  BJS,  or  his 
designee,  who  may,  in  his  discretion, 
determine  that  none  of  the  applications 
shall  be  funded. 

Applications  will  be  evaluated  on  the 
overall  extent  to  which  they  respond  to 
criminal  justice  priorities,  conform  to 
the  goals  of  the  Federal  Justice  Statistics 
Program,  and  appear  to  be  fiscally 
feasible  and  efficient.  Applicants  will  be 
evaluated  on  the  basis  of: 

•  Knowledge  of,  and  experience  in. 
working  with  different  components  of 
the  criminal  justice  system  with 
particidar  emphasis  on  knowledge  of 
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oi^erational,  management,  and  statistical 
data  collected  and  maintained  by 
various  Federal  criminal  justice 
components; 

•  Statistical  expertise  in  the  area  of 
data  analysis,  data  linkage,  and 
research; 

•  Experience  in  the  application  of 
statistical  data  to  the  analysis  of 
criminal  justice  issues; 

•  Demonstrated  ability  to  prepare 
high  quality  statistical  rejports; 

•  Availability  of  qualined 
professional  and  support  staff  and  of 
suitable  equipment  for  data  processing 
and  data  manipulation; 

•  Demonstrated  fiscal,  management, 
and  organizational  capability  suitable 
for  providing  sound  program  direction 
for  this  multi-faced  effort; 

•  Demonstrated  ability  to  design  and 
maintain  interactive  sites  on  the  World 
Wide  Web;  and 

•  Reasonableness  of  estimated  costs 
for  the  total  project  and  for  individual 
cost  categories. 

Application  Process 

An  original  and  five  (5)  copies  of  the 
proposal  and  all  application  materials 
must  be  submitted  to  BJS.  All  applicants 
are  required  to  submit: 

•  Standard  Form  424,  Application  for 
Federal  Assistance; 

•  Budget  Detail  Worksheet  (which 
replaced  the  SF  424A,  Budget 
Information); 

•  OIP  Form  4000/3  (Rev.  1-93), 
Assurances; 

•  OJP  Form  4061/6  Certification 
Regarding  Lobbying;  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  and  IDrug-Free  Workplace 
Requirements; 

•  A  privacy  certificate  describing 
procedures  for  complying  with  Federal 
regulations  relating  to  the 
confidentiality  of  Uiformation 
identifiable  to  a  private  person;  and 

•  The  BJS  Screening  Sheet  for 
Protection  of  Human  Subjects. 

If  appropriate,  applicants  must  also 
complete  and  submit  Standard  Form 
I.I. I..  Disclosure  of  Lobbying  Activities. 
Applicants  who  have  not  previously 
received  Federal  funds  from  the  Office 
of  Justice  Programs  must  also  submit 
OJP  Form  7210/1  (Rev.  1-93), 
Accounting  System  and  Financial 
Capability  Questionnaire.  Detailed 
instructions  for  applicants  of  Federal 
Assistance  and  copies  of  all  forms  are 
available  on  the  Internet  at  http:// 
www.ojp.  usdoj.gov/bjs/appIy.htm. 

Dated:  April  27.  2001. 
Lawrence  A.  Greenfeld, 
Acting  Director.  Bureau  of  Justice  Statistics. 
(FR  Doc.  01-11076  Filed  6-1-01:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  ttw  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  23,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR.  with  applicable  supporting 
docimientation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  docimientation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316)),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  Center  for  Employment  and 
Training  (GET)  Follow-up  Survey. 

OMB  Number:  1205-0391. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Two  times  per  respondent. 

Number  of  Respondents:  1,485. 

Number  of  Annual  Responses:  2,302. 

Estimated  Time  Per  Response:  37 
minutes. 


Total  Burden  Hours:  1,420. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Cdnter  for 
Employment  and  Training  (GET) 
Follow-up  surveys  provide  long-term 
follow-up  data  on  youth  randomly 
assigned  imder  the  Evaluation  of  GET 
Replications  Sites,  an  employment  and 
training  program  for  disadvantaged 
youth. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-13902  Filed  6-1-01:  8:45  am] 

mjJNQ  COOE  4S10-«>-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SutMnission  for  OMB  Review; 
Comment  Request 

May  24.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  dociunentation  for 
BLS,  ESA,  and  PWBA  contact  Marlene 
Howze  ((202)  21^-8904  or  by  email  to 
Howze-Marlene@dol.gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
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the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Bureau  of  Labor  Statistics 
(BLS). 

Title:  Veterans  Supplement  to  the 
CPS. 

OSW  Number:  1220-0102. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Biennially. 

Number  of  Respondents:  14,400. 

Number  of  Annual  Responses:  14,400. 

Estimated  Time  Per  Response:  1 
minute. 

Total  Burden  Hours:  240. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  veterans  supplement 
provides  information  on  the  niunber  of 
characteristics  of  disabled  veterans, 
veterans  who  served  in  the  Vietnam  War 
Theater,  and  recently  separated 
veterans,  including  their  employment 
status.  The  supplement  also  provides 
data  on  veterans'  participation  in 
various  employment  and  training 
programs. 

The  Veterans  Employment  and 
Training  Service  (VETS)  and  the 
Department  of  Veterans  Affairs  (VA) 
will  also  use  these  data  to  determine 
policies  that  better  meet  the  heeds  of 
our  Nation's  veteran  population.  Of 
current  concern  is  the  scope  of  the 
problems  of  the  veterans  as  well  as  the 
effectiveness  of  veterans'  benefit 
programs  in  meeting  their  needs.  The 
collection  of  labor  force  data  through 
the  CPS  helps  BLS  meet  its  mandate  as 
set  forth  in  Title  29,  U.S.C,  Sections  1 
through  9. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-13903  Filed  6-1-01;  8:45  am] 

BNXMG  COOE  4510-7S-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  22.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  follov^ng  public 


information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ESA,  and  PWBA  contact  Marlene 
Howze  ((202)  219-8904  or  by  email  to 
Howze-Marlene@dol.gov).  Comments 
should  be  sent  to  Office  of  Information 
and  Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  BLS.  DM.  ESA,  ETA,  MSHA, 
OSHA,  PWBA,  or  VETS,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395- 
7316),  within  30  days  frt)m  the  date  of 
this  publication  in  the  Federal  Register. 
The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Employment  Information 
Forms — WH-3  (English  and  Spanish 
Version). 

OAffl  Number:  1215-0001. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  government;  and  State.  Local  or 
Tribal  Government. 

Frequency:  On  Occasion. 

Number  of  Respondents:  39,000. 

Number  of  Annual  Responses:  39,000. 

Estimated  Time  Per  Response:  20 
minutes. 

Total  Burden  Hours:  13,000. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 


Description:  Section  11(a)  of  the  Fair 
Labor  Standards  Act  (FLSA),  29  U.S.C. 
201  et  seq.,  provides  that  the  Secretary 
of  Labor  (delegated  to  the  Wage  and 
House  Division  of  the  Employment 
Standards  Administration)  may 
investigate  and  gather  data  regarding  the 
wages,  hours  or  other  conditions  and 
practices  of  employment  in  any  industry 
subject  to  the  Act.  and  may  enter  and 
inspect  such  places  and  such  records 
(and  make  such  transcriptions  thereof), 
question  such  employees,  and 
investigate  such  facts,  conditions, 
practices,  or  matters  deemed  necessary 
or  appropriate  to  determine  whether  any 
person  has  violated  any  provision  of  the 
FLSA. 

Similar  provisions  are  also  contained 
in  the  Public  Contracts  Act  (section  4  of 
41  U.S.C.  38  et  seq.),  the  Service 
Contract  Act  (section  3(b)  of  41  U.S.C. 
351  et  seq.),  the  Davis-Bacon  Act 
pursuant  to  Reorganization  Plan  No.  14 
of  1950,  the  Consumer  Credit  Protection 
Act  (section  306  of  15  U.S.C.  1671  et 
seq.),  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
(section  512  of  29  U.S.C.  1801  et  seq.), 
the  Employee  Polygraph  Protection  Act 
(section  5  of  29  U.S.C.  2001  et  seq.)  and 
the  Family  and  Medical  Leave  Act  of 
1993  (section  106  of  29  U.S.C.  2654), 
which  are  enforced  by  the  Wage  and 
Hour  Division. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Medical  Travel  Refund  Request. 

OMB  Number:  1215-0054. 

Affected  Public:  Business  or  other  for- 
profit;  and  Not-for-profit  institutions.   ~ 

Frequency:  On  Occasion. 

Number  of  Respondents:  6,000. 

Number  of  Annual  Responses:  6,000. 

Estimated  Time  Per  Response:  10 
minutes. 

Total  Burden  Hours:  1,000. 
•    Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Armual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  After  a  miner  files  an 
application  for  black  lung  benefits,  the 
miner  is  scheduled  for  medical 
determination  testing.  The  Black  Lung 
Trust  Fund  is  required  to  pay  for  this 
determination  testing  and  for  the  travel 
costs  associated  with  receiving  this 
testing.  The  Federal  Mine  Safety  and 
Health  Act  of  1977,  as  amended,  30 
U.S.C.  901  Section  20  CFR  725.701  and 
725.406  necessitate  the  collection  of  this 
information  by  requiring  that  DOL 
provide  such  travel  reimbursement. 
Pub.  L.  106-113  authorizes  provision  of 
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the  miner's  Social  Sectirity  Number.  If 
the  claim  is  approved,  the  miner  is 
entitled  to  medical  benefits  directly 
related  to  the  treatment  of  the  miner's 
black  lung  disease,  which  include 
reimbursement  of  reasonable  travel 
costs  for  that  treatment.  The  CM-957 
form  is  specifically  designed  to  record 
all  such  costs  and  to  serve  as  the  miner 
beneficiary's  formal  request  for 
reimbursement. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  01-13904  Filed  6-1-01;  8:45  am] 

BUUNQ  CODE  4610-27-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-109S1 ,  et  ai.] 

Proposed  Exemptions;  Merganser 
Capital  Management  LP  (IMerganser), 
etaL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (the  Act)  and/or  the  internal 
Revenue  Code  of  1986  (the  Code). 
Written  Comments  and  Hearing 
Requests:  All  interested  persons  are 
invited  to  submit  written  comments  or 
request  for  a  hearing  on  the  pending 
exemptions,  unless  otherwise  stated  in 
the  Notice  of  Proposed  Exemption, 
within  45  days  fi'om  the  date  of 
publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No. ,  stated  in  each 


Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-5638, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemptions  will  be 
provided  to  all  interested  persons  in  the 
manner  agreed  upon  by  the  applicant 
and  the  Department  within  15  days  of 
the  date  of  publication  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  Subpart  B  (55  FR 
32836,  32847.  August  10, 1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

'The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Merganser  Capital  Management  LP 
(Merganser)  Located  in  Cambridge, 
Massachusetts 

[Application  No.  E)-109S1] 

Proposed  Exemption 

Based  on  the  tacts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990). 

Section  I.  Transaction 

If  the  exemption  is  granted.  Merganser 
shall  not  be  precluded  from  functioning 
as  a  "qualified  professional  asset 
manager"  pursuant  to  Prohibited 
Transaction  Exemption  84-14  (49  FR 


9494,  Mar.  13,  1984)  (PTE  84-14)  for  the 
period  between  April  6,  2000  and 
December  31,  2006,  solely  because  of  its 
failiue  to  satisfy  the  shareholders'  or 
partners'  equity  requirement  imder 
section  V(a)(4)  of  PTE  84-14,  provided 
that  the  conditions  set  forth  in  section 
II  are  met. 

Section  U.  Conditions 

(a)  Merganser  shall  obtain  an 
irrevocable  Letter  of  Credit,  which  shall 
be  reduced  only  by  ERISA  Claims  paid 
on  behalf  of  ERISA  Clients. 

(b)  The  amount  available  under  the 
Letter  of  Credit  shall  be  at  least 
$750,000  as  of  the  first  day  of  each  fiscal 
year  during  which  the  Letter  of  Credit 

is  maintained. 

(c)  Merganser  shall  cause  the  Letter  of 
Credit  to  be  issued  to  an  Agent  to  be 
held  for  the  benefit  of  all  ERISA  Clients. 

(d)  Merganser  shall  notify  current  and 
future  ERISA  Clients  in  writing  of:  (i) 
Their  status  as  beneficiaries  of  the  Letter 
of  Credit;  (ii)  their  right  to  make  a  draw 
against  the  Letter  of  Credit  by  presenting 
the  Agent  with  the  documentation 
described  in  (g)  below;  and  (iii)  the  U.S. 
address  of  the  Agent  at  which  an  ERISA 
Client  may  present  such  docimientation. 
Merganser  shall  promptly  notify  all 
ERISA  Clients  of  any  changes  in  the 
information  as  to  how  to  contact  the 
Agent. 

(e)  Merganser  shall  provide  current 
and  future  ERISA  Clients  with  a  copy  of 
the  proposed  and  final  exemption,  if 
granted,  as  published  in  the  Federal 
Register. 

(f)  Merganser  shall  provide  the  Agent 
with  a  complete  list  of  all  ERISA 
Clients,  which  shall  be  updated  each 
time  Merganser  obtains  a  new  ERISA 
Chent. 

(g)  The  Letter  of  Credit  shall  be 
payable  on  demand  solely  to  any  ERISA 
CUent  (or  its  agent)  if  the  ERISA  Client 
provides  the  Agent  with: 

(i)(A)  a  certified  copy  of  the  final 
judgment  against  Merganser  based  on  an 
ERISA  Claim  of  such  client,  entered  by 
a  coiul  of  competent  jurisdiction  with 
all  rights  of  appeal  having  expired  or 
having  been  exhausted,  or  (B)  a  true 
copy  of  a  settlement  agreement  between 
the  ERISA  Client  and  Merganser 
providing  for  damages  to  the  ERISA 
Client  with  respect  to  an  ERISA  Claim; 

(ii)  in  the  case  of  a  final  coiul 
judgment,  a  certified  true  copy  of  a 
Sheriff's  or  Marshall's  levy  and 
execution  on  the  judgment,  retiuned 
imsatisfied.  or  such  other 
dociunentation,  certified  by  an  officer  of 
the  court  in  which  the  judgment  was 
entered,  stating  that  the  judgment 
remains,  unsatisfied  following  attempts 
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to  collect  the  judgment  in  accordance 
Mdth  local  court  rules;  and 

(iii)  a  certificate  of  an  authorized 
representative  of  the  ERISA  Client 
stating  the  amount  of  the  judgment  or 
settiement  which  remains  unsatisfied. 

(h)(i)  The  Letter  of  Credit  shall  be 
maintained  imtil  the  earlier  of  December 
31,  2006  or  Merganser's  satisfaction  of 
the  partners'  equity  requirement  under 
section  V(a)(4)  of  PTE  84-14. 

(ii)  Notwithstanding  subparagraph  (i), 
in  the  event  that  one  or  more  ERISA 
Clients  has  a  Pending  ERISA  Claim  on 
December  31,  2006,  Merganser  shall 
either  (A)  cause  the  Letter  of  Credit  to 
be  maintained  until  the  earlier  of 
December  31,  2008  or  a  final  judgment 
or  settlement  disposing  of  all  such 
Pending  ERISA  Claims,  or  (B)  cause  a 
bond  to  be  purchased  which  fully 
insures  all  such  Pending  ERISA  Claims 
in  the  total  amount  equal  to  the  amount 
of  such  Pending  ERISA  claims  but  not 
to  exceed  $750,000. 

Section  m.  Definitions 

(a)  "Agent"  shall  mean  a  commercial 
bank,  trust  company  or  other  financial 
institution  subject  to  federal  or  state 
banking  regulation  that  is  independent 
of  Merganser. 

(b)  "Claim"  shall  mean  a  civil 
proceeding  for  monetary  relief  which  is 
commenced  by  the  filing  or  service  of  a 
civil  complaint  or  similar  pleading,  or  a 
request  for  monetary  relief  which  could 
have  been  the  subject  of  such  a 
complaint  or  pleading  but  for  a 
settlement  agreement. 

(c)  "ERISA  Claim"  shall  mean  a  Claim 
filed  against  Merganser  or  with  respect 
to  which  a  settlement  is  reached  with 
Merganser  prior  to  December  31.  2006, 
by  reason  of  Merganser's  alleged  breach 
or  violation  of  a  duty  described  in 
sections  404  or  406  of  the  Act. 

(d)  "ERISA  Client"  shall  mean  any 
employee  benefit  plan  covered  by  Title 

I  of  ERISA  to  which  Merganser  provides 
or  provided  investment  management 
services  on  or  before  December  31, 
2006. 

(e)  "Letter  of  Credit"  shall  mean  a 
standby  letter  of  credit  in  the  amount  of 
$750,000  issued  by  a  commercial  bank, 
trust  company  or  other  financial 
institution  subject  to  federal  or  state 
banking  regulation  that  is  independent 
of  Merganser. 

(f)  "Pending  ERISA  Claim"  shall 
mean  an  ERISA  Claim  that:  (i)  has  been 
filed  in  coiul  and  is  not  the  subject  of 
a  final  judgment  or  settlement;  or  (ii) 
has  been  the  subject  of  a  final  judgment 
or  settiement  which  remains 
imsatisfied. 

(g)  A  person  will  be  "independent"  of 
another  person  only  if: 


(i)  for  purposes  of  this  exemption, 
such  person  is  not  an  affiliate  of  that 
other  person;  and 

(ii)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  that  has 
investment  management  authorify  or 
renders  investment  advice  with  respect 
to  assets  of  such  person. 

(h)  An  "affiliate"  of  a  person  means: 

(i)  any  person  directiy  or  indirectiy 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual); 

(ii)  any  officer,  director,  employee  or 
relative  (as  defined  in  section  3(15)  of 
the  Act)  of  any  such  other  person  or  any 
partner  in  any  such  person;  and 

(iii)  any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  employee,  or  in  which  such  person 
is  a  partner. 

Summary  of  Facts  and  Representations 

1.  Based  in  Cambridge, 
Massachusetts,  Merganser  Capital 
Management  LP  (the  Partnership)  is  a 
registered  investment  adviser  with  more 
than  $2.4  billion  in  assets  under  its 
management,  including  $850  million  in 
ERISA  plan  assets.  The  Partnership's 
predecessor,  Merganser  Capital 
Management  Corporation  (the 
Corporation),  was  founded  in  1984  as  a 
wholly-owned  subsidiary  of  the 
Polaroid  Corporation.  In  1987,  Polaroid 
sold  the  subsidiary  to  its  foimders, 
Edward  R.  Bedrosian  and  Edward 
Safi'an.  They  were  equal  partners,  each 
owning  fifty  percent  of  the  stock  of  the 
Corporation. 

2.  On  April  6.  2000,  Mr.  Safi-an  sold 
his  shares  back  to  the  Corporation  for 
$10  million.  The  Corporation's  purchase 
of  the  stock  was  financed  by  a  $2.5 
million  contribution  fi-om  Mr. 
Bedrosian,  a  $6  million  unsecured  loan 
fi'om  a  commercial  bank,  and  a  seciu«d, 
subordinated  loan  fit)m  Mr.  Safian  in 
the  amount  of  $1.5  million.  Following 
the  buyout.  Mr.  Bedrosian  owned  100% 
of  the  Corporation.  Five  employees  of 
the  Corporation  participated  in  a 
phantom  stock  ownership  plan.  The 
Corporation  then  transferred 
substantially  all  of  its  assets  and 
liabilities  to  the  Partnership,  a  new 
limited  partnership  formed  to  serve  as 
Merganser's  operating  entity. 

3.  The  general  partner  of  the  new 
Partnership  is  the  Corporation.  The   • 
Partnership  has  a  single  limited  partner, 
a  limited  liability  company  owned  by 
the  same  Merganser  employees  who  had 
participated  in  the  Corporation's 


phantom  stock  ownership  plan.  The 
general  partner  has  an  eighty  percent 
interest  and  the  limited  partner  has  a 
twenty  percent  interest  in  the 
Partnership. 

4.  The  Applicant  represents  that  as  a 
result  of  the  buyout  of  Mr.  Safian,  as  of 
December  31.  2000  (the  last  day  of  its 
fiscal  year),  the  Partnership  has 
partners'  equity  of  negative  $6.5  million, 
determined  in  accordance  with 
"generally  accepted  accounting 
principles"  (GAAP).  Because  the  buyout 
was  an  "internal"  transaction.  GAAP 
requires  that  the  assets  of  the 
Corporation  (and  the  Partnership)  be 
Reflected  at  "book"  rather  than  market 
value.  As  a  result,  goodwill,  a 
significant  asset  to  a  firm  such  as  this 
one,  cannot  be  recognized  on  the 
Partnership's  balance  sheet.  Because 
goodwill  caimot  be  included  as  an  asset, 
the  Partnership  will  have  negative 
equity  until  most  of  its  current  debt  is 
repaid. 

The  Applicant  further  represents  that, 
had  the  stock  of  the  Corporation  been 
sold  to  outsiders  in  an  external 
transaction,  the  Corporation  (and  thus 
the  Partnership)  could  have  recognized 
the  full  market  value  of  its  assets. 
Following  an  external  transaction,  the 
Corporation  (and  the  Partnership) 
would  have  had  equity  sufficient  to 
meet  the  requirements  of  PTE  84-14. 
even  if  it  had  financed  the  transaction. 
Had  Mr.  Bedrosian  personally  borrowed 
the  funds  to  buyout  Mr.  Safran  using  the 
Partnership  to  guarantee  the  loan,  the 
Partnership  would  have  had  sufficient 
partners'  equity.  Although  the  partners' 
equity  is  affected  by  the  structure  of  the 
buyout,  the  Partnership's  earning 
potential  is  not. 

The  Partnership's  current  EBITDA 
(i.e.,  earnings  before  interest,  taxes, 
depreciation,  and  amortization)  is  over 
$2  million  per  year.  It  is  expected  that, 
as  a  result  of  debt  repayment  and 
earnings,  the  Partnership  will  satisfy  the 
$750,000  equity  requirement  on  a  GAAP 
basis  within  four  or  five  years. 

5.  To  qualify  as  a  qualified 
professional  asset  manager  (QPAM) 
under  PTE  84-14.  an  investment  adviser 
must  have  partners'  equity  in  excess  of 
$750,000.  As  a  result  of  its 
reorganization,  as  of  April  6,  2000.  the 
Partnership  will  no  longer  qualify  as  a  - 
QPAM  under  PTE  84-14  because  it  will 
not  have  $750,000  in  partners'  equity. 

6.  The  Partnership  seeks  an 
individual  exemption  permitting  it  to 
substitute  an  irrevocable  standby  letter 
of  credit  for  the  partners'  equity 
requirement  under  PTE  84-14. 
Specifically,  the  Partnership  will  cause 
First  Union  National  Bank  (First  Union) 
to  issue  an  irrevocable  standby  letter  of 
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credit  for  the  benefit  of  employee 
benefit  plans  to  which  Merganser 
provides  or  provided  investment 
management  services  on  or  before 
December  31,  2006  (ERISA  Clients).  The 
Applicant  represents  that,  if  the 
exemption  is  granted,  it  will  serve  as  a 
QPAM,  as  defined  in  PTE  84-14,  for  all 
the  ERISA  Clients  with  respect  to  which 
it  provides  investment  management 
services. 

7.  The  letter  of  credit  will  initially  be 
issued  in  the  amoimt  of  $750,000.  the 
amount  of  the  partners'  equity 
requirement  under  PTE  84-14.  As  a 
condition  of  continuing  relief,  the 
Partnership  will  ensure  that  the  amount 
available  to  ERISA  Clients  under  the 
letter  of  credit  as  of  the  first  day  of  each 
of  the  Partnership's  fiscal  years  for 
which  relief  is  needed  is  at  least 
$750,000.  Thus,  in  the  event  that  there 
is  a  pa)m[ient  under  the  letter  of  credit 
during  one  of  the  Partnership's  fiscal 
years,  thereby  reducing  the  remaining 
amount  available  under  the  letter  of 
credit,  the  Partnership  will  ensure  that 
the  letter  of  credit  is  increased  back  to 
$750,000  no  later  than  the  first  day  of 
the  following  fiscal  year. 

8.  The  letter  of  credit  shall  be  payable 
on  demand  solely  to  any  ERISA  Client 
(or  its  agent)  if  the  ERISA  Client 
provides: 

(1)  (A)  a  certified  copy  of  the  final 
judgment  against  Merganser  based  on  an 
ERISA  Claim  of  such  client,  entered  by 

a  court  of  competent  jurisdiction  with 
all  rights  of  appeal  having  expired  or 
having  been  exhausted,  or 

(B)  a  true  copy  of  a  settlement 
agreement  between  the  ERISA  Client 
and  Merganser  providing  for  damages  to 
the  ERISA  Client  with  respect  to  an 
ERISA  Claim; 

(2)  in  the  case  of  a  final  court 
judgment,  a  certified  true  copy  of  a 
Sheriff's  or  Marshall's  levy  and 
execution  on  the  judgment,  returned 
unsatisfied,  or  such  other 
dociimentation,  certified  by  an  officer  of 
the  coiul  in  which  the  judgment  was 
entered,  stating  that  the  judgment 
remains  imsatisfied  following  attempts 
to  collect  the  judgment  in  accordance 
with  local  coiut  rules;  and 

(3)  a  certificate  of  an  authorized 
representative  of  the  ERISA  Client 
stating  the  amoimt  of  the  judgment  or 
settlement  which  remains  unsatisfied. 

9.  The  letter  of  credit  will  be 
maintained  by  the  Partnership  for  the 
period  of  the  exemption,  unless  the 
Partnership  satisfies  the  partners'  equity 
requirement  of  PTE  84-14  at  an  earlier 
date.  Additionally,  in  the  event  that  one 
or  more  ERISA  Clients  has  a  pending 
ERISA  claim  against  Merganser 
outstanding  on  December  31,  2006, 


Merganser  will  either  (i)  cause  the  letter 
of  credit  to  be  maintained  until  the 
earlier  of  December  31,  2008  or  a  final 
judgment  or  settlement  disposing  of  all 
such  pending  ERISA  claims,  or  (ii) 
cause  a  bond  to  be  purchased  which 
fully  insures  all  such  pending  ERISA 
claims  in  the  total  amount  equal  to  the 
amount  of  such  pending  ERISA  claims 
but  not  to  exceed  $750,000. 

If  Merganser  causes  a  bond  to  be 
purchased  imder  subparagraph  (ii) 
above,  the  bond  would  be  payable  under 
terms  consistent  with  the  letter  of  credit. 
Accordingly,  the  bond  would  cover  the 
pending  EFUSA  claim(s)  and  would  be 
payable  in  the  event  of  a  final  judgment 
with  rights  to  appeal  expired  or 
exhausted,  or  in  the  event  of  a 
settlement.  The  Applicant  represents 
that  it  has  inquired  and  been  told  by  a 
bond  company  that  obtaining  a  bond  for 
a  claim  that  already  has  been  filed  is 
commercially  feasible,  although  it  could 
require  substantial  collateral. 

10.  During  the  life  of  the  letter  of 
credit.  Merganser's  ERISA  Clients  will 
likely  change;  new  clients  will  be  added 
and  existing  clients  may  end  their 
relationships  with  Merganser.  Because 
the  letter  of  credit  is  intended  to  provide 
protection  to  a  changing  group  of  ERISA 
Clients,  it  will  be  necessary  to  issue  the 
letter  to  an  "agent"  who  can  hold  it  on 
behalf  of  the  multiple  ERISA  Clients. 
The  agent  (Agent)  will  be  a  person  or 
entity  affiliated  with  First  Union  and 
independent  of  the  Partnership.  The 
Agent  will  be  required  to  demand 
payment  from  First  Union  on  behalf  of 
any  ERISA  Client  under  exactly  the 
same  circiunstances  imder  which  First 
Union  is  obligated  to  pay  under  the 
letter  of  credit  (i.e.,  an  unsatisfied  claim 
or  judgment  for  ERISA  Claims). 

11.  Neither  First  Union  nor  the  Agent 
has  any  discretion  in  determining 
whether,  respectively,  to  pay  under  the 
letter  of  credit  or  to  demand  payment 
under  the  letter  of  credit.  If  an  ERISA 
Client  meets  the  conditions  described  in 
the  letter  of  credit,  the  duty  to  pay  or 
demand  payment  is  automatic.  So  long 
as  the  letter  of  credit  is  in  effect,  the 
Agent  will  demand  and  First  Union  will 
pay  any  ERISA  Client  who  obtains  a 
settlement  or  judgment  of  ERISA  claims, 
irrespective  of  when  the  alleged 
violations  occurred. 

12.  The  Agent  will  maintain  an  up-to- 
date  list  of  all  of  Merganser's  ERISA 
Clients,  each  of  which  shall  be  entitled 
to  instruct  the  Agent  to  demand 
payment  under  &e  letter  of  credit 
consistent  with  the  conditions  described 
above.  This  list  will  be  made  an  exhibit 
to  the  agreement  between  the  Agent  and 
the  Partnership.  Each  current  ERISA 
Client  will  be  provided  with  written 


notice  of  its  rights  with  respect  to  the 
letter  of  credit  at  the  same  time  as  it  is 
provided  with  a  copy  of  the  proposed 
exemption  for  purposes  of  its  right  to 
comment  puirsuant  to  the  Department's 
regulations  at  29  CFR  2570.43.  New 
ERISA  Clients  will  be  provided  with 
written  notice  of  their  rights  with 
respect  to  the  letter  of  credit  at  the  same 
time  as  they  are  provided  with  a  copy 
of  the  proposed  and  final  exemption,  if 
granted,  as  published  in  the  Federal 
Register.  ERISA  Clients  will  be 
provided  with  the  U.S.  address  of  the 
Agent,  and  will  be  promptly  notified  of 
any  changes  in  that  address.  First 
Union's  obligation  to  pay  under  the 
letter  of  credit  will  be  fully  secured  by 
marketable  collateral  with  value  of  at 
least  $750,000. 

13.  In  summary,  it  is  represented  that 
the  proposed  transactions  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  requested  exemption  is 
administratively  feasible  because  the 
Partnership's  compliance  with  the 
proposed  conditions  can  be  readily 
determined.  In  addition,  the  exemption 
would  not  require  continued  monitoring 
or  other  involvement  on  behalf  of  the 
Department. 

(d)  The  requested  exemption  is  in  the 
interest  of  the  Partnership's  ERISA 
Clients  and  their  participants  and 
beneficiaries  because  it  permits  the 
Partnership  to  render  continuing 
services  to  the  ERISA  Clients  and 
permits  those  ERISA  Clients  to  continue 
to  invest  without  regard  to  the  "party  in 
interest"  status  of  other  parties  to  the 
transactions,  while  providing  security 
for  any  ERISA  Claims  arising  out  of 
these  investments. 

(c)  The  requested  exemption  is 
protective  of  the  rights  of  the 
Partnership's  ERISA  Clients  and  their 
participants  and  beneficiaries  because  it 
requires  the  maintenance  of  a  letter  of 
credit  exclusively  for  the  Partnership's 
ERISA  Clients. 

For  Further  Information  Contact: 
Karen  Lloyd  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number). 

ATGI  401(k)  Plan  (the  Plan)  Located  in 
Houston,  Texas 

[Application  No.  D-109701 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10,  1990).  ff  the 
exemption  is  granted,  the  restrictions  of 
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sections  406(a),  406(b)(1)  and  (b)(2)  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  effective  November  30, 
2000  to:  (1)  the  acquisition  of  Stock 
Rights  (the  Stock  Rights)  by  the  Plan  in 
connection  with  a  Stock  Rights  offering 
by  Alpha  Technologies  Group,  Inc. 
(ATGI);  (2)  the  holding  of  the  Stock 
Rights  by  the  Plan  during  the 
subscription  period  of  the  offering;  and 
(3)  the  disposition  or  exercise  of  the 
Stock  Rights  by  the  Plan;  provided  that 
the  following  conditions  are  met: 

(a)  The  Stock  Rights  were  acquired 
pursuant  to  Plan  provisions  for 
individually-directed  investment  of 
such  accoimts; 

(b)  The  Plan's  receipt  of  the  Stock 
Rights  ocoured  in  connection  with  a 
Stock  Rights  offering  made  available  to 
all  shareholders  of  common  stock  of 
ATGI; 

(c)  All  decisions  regarding  the  holding 
and  disposition  of  the  Stock  Rights  by 
the  Plan  were  made,  in  accordance  with 
the  Plan  provisions  for  individually- 
directed  investment  of  participant 
accounts,  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  Stock  Rights  in  connection 
with  the  offering; 

(d)  The  Plan's  acquisition  of  the  Stock 
Rights  resulted  from  an  independent  act 
of  ATGI  as  a  corporate  entity,  and  all 
holders  of  the  Stock  Rights,  including 
the  Plan,  were  treated  in  the  same 
manner  with  respect  to  the  acquisition; 
and 

(e)  The  price  received  by  the  Plan  for 
the  Stock  Rights  is  no  less  than  the  fair 
market  value  of  the  Stock  Rights  on  the 
date  of  the  offering. 

Effective  Date:  This  exemption  is 
effective  as  of  November  30,  2000. 

Summary  of  Facts  and  Representations 

1.  ATGI,  the  sponsor  of  the  Plan,  is  a 
Delaware  corporation  engaged  primarily 
in  the  manufacturing  of  thermal 
management  products,  principally  heat 
sinks.  ATGI's  thermal  management 
business  is  conducted  through  several 
wholly  owned  subsidiaries:  Wakefield 
Engineering,  Inc.,  which  includes  the 
Wakefield-Fall  River  and  Wakefield- 
Temecula  Divisions;  Specialty  Extrusion 
Corporation;  Lockhart  Industries,  Inc; 
and  National  Northeast  Corporation 
(NNE). 

2.  The  Plan  is  a  defined  contribution 
profit-sharing  plan.  The  initial  effective 
date  of  the  Plan  was  November  1, 1977. 
The  Plan  is  a  qualified  plan  under  Code 
section  401(a).  As  of  February  19,  2001, 
the  Plan  has  approximately  730 
participants.  According  to  CIGNA 


Retirement  &  Investment  Services 
(CIGNA),  the  Plan's  recordkeeper, 
approximately  200  of  these  participants 
had  shares  of  ATGI  stock,  a  NASDAQ 
publically  traded  stock,  allocated  to 
their  Plan  accounts  as  of  the  Record 
Date.  In  total,  188,983.82  shares  of  ATGI 
stock  were  allocated  to  Plan 
participants'  accoimts  on  the  Record 
Date  for  a  total  ATGI  stock  balance  of 
$1,994,971.06.  These  holdings  of 
employer  stock  represented 
approximately  19.95%  of  the  Plan's 
total  assets  as  of  the  Record  Date. 

3.  Steve  E.  Chupik,  ATGI's  Vice- 
President  of  Administration,  serves  as 
Plan  Triistee.  The  Plan  provides  for 
participant-directed  investment  of 
contributions  made  to  the  Plan. 
Investment  in  employer  stock  is  a 
permitted  investment  option  under  the 
terms  of  the  Plan.  The  Plan  Trustee  has 
authority  to  vote  all  shares  of  employer 
stock  owned  by  participants  through  the 
Plan.  In  addition  to  ATGI  stock.  Plan 
participants  may  choose  among  the 
following  investment  options:  (1)  the 
Guaranteed  Long-Term  Fund,  (2)  the 
Guaranteed  Short-Term  Securities  Fund, 

(3)  the  Large  Company  Stock  Index 
Fund,  (4)  Ae  Fidelity  Advisor  Growth 
Opportunities  Account,  (5)  the  Janus 
Account,  (6)  the  PBHG  Growth  Account, 
and  (7)  the  American  Century  Vista 
Account. 

Each  participant's  Plan  account  is  also 
subdivided  into  varicrus  source 
accounts.  Source  accounts  denote  from 
which  sources  monies  held  within  a 
participant's  Plan  account  were 
received.  There  are  six  source  account 
designations:  (1)  Employee  Post-Tax,  (2) 
Rollover,  (3)  Prior  Company  Matching, 

(4)  Company  Discretionary,  (5) 
Company  Matching,  and  (6)  Employee 
Pre-'Tax. 

4.  ATGI's  decision  to  engage  in  the 
Stock  Rights  offering  was  made  in 
ATGI's  capacity  as  issuer  of  its 
securities,  not  in  its  capacity  as  a  Plan 
fiduciary.  The  decision  was  prompted 
by  a  business  need  to  raise  capital  for 
the  expansion  of  ATGI's  thermal 
management  business.  The  offering  was 
conducted  as  a  mechanism  for  partially 
financing  the  purchase  of  the  stock  of 
NNE,  a  leading  manufacturer  of 
aluminum  extrusions  and  heat  sinks. 

ATGI  first  began  exploring  the 
possibility  of  engaging  in  a  Stock  Rights 
offering  to  assist  in  financing  the 
purchase  of  NNE  in  September  2000. 
Based  upon  this  initial  consideration. 
ATGI  filed  an  S-2  Registration 
Statement  containing  a  preliminary 
prospectus  with  the  Securities  and 
Exchange  Commission  (the  SEC)  on 
October  6,  2000.  ATGI  made  the  Stock 
Rights  offering  contingent  upon  the 


completion  of  the  purchase  of  NNE.  On 
November  21,  2000,  ATGI's  Board  of 
Directors  (the  Board)  resolved  to  meet 
the  requirements  of  the  lender  through 
a  Stock  Rights  offering,  and  it  settled 
upon  a  subscription  price  for  the 
offering.  A  revised  S-2A  Registration 
Statement  including  a  final  prospectus 
were  then  filed  with  the  SEC  on 
November  30,  2000. 

The  acquisition  of  NNE  was 
completed  on  January  9,  2001,  and  the 
proceeds  of  the  Stock  Rights  offering 
were  contributed  to  the  approximately 
$50  million  purchase  price  of  NNE. 

5.  The  Basic  Subscription  Privilege: 
ATGI  offered  all  of  its  shareholders  as 
of  the  Record  Date  the  opportunity  to 
purchase  additional  shares  of  ATGI's 
common  stock  at  a  fixed  price  and  in 
proportion  to  the  shareholders'  existing 
interests  on  the  Record  Date.  Through 
the  Stock  Rights  offering,  shareholders 
received  one  stock  right  for  each  25 
shares  of  stock  they  owned  on  the 
Record  Date.  Shareholders  became 
entitled  to  receive  their  Stock  Rights  on 
or  about  November  30,  2000  upon  the 
effectiveness  of  ATGI's  S-2A 
Registration  Statement.  No  fractional 
Stock  Rights  were  distributed.  Rather, 
the  number  of  Stock  Rights  received  by 
a  shareholder  was  rounded  up  to  the 
nearest  whole  number  if  the  fraction 
was  greater  than  Va  and  rounded  down 
to  the  nearest  whole  number  if  the 
fraction  was  less  than  Vz. 

Each  stock  right  allowed  the 
shareholder  to  purchase  one  share  of 
ATGI  common  stock  at  the  fixed 
subscription  price  of  $7.25  per  share. 
The  Board  set  this  subscription  price 
after  considering  several  factors, 
including  the  historical  and  current 
market  price  of  the  common  stock, 
ATGI's  current  business  prospects, 
recent  and  anticipated  operating  results, 
ATGI's  need  for  capital,  the  alternatives 
available  for  raising  capital,  the  amount 
of  proceeds  desired,  the  pricing  of 
similar  transactions,  the  liquidity  of  the 
common  stock,  and  the  need  to  offer 
shares  at  a  price  that  would  be  attractive 
to  investors  relative  to  the  current 
trading  price  of  ATGI's  common  stock. 

Shareholders  choosing  to  use  the 
Stock  Rights  granted  to  them  to 
purchase  additional  shares  of  ATGI 
stock  were  required  to  exercise  their 
rights  by  5  p.m.,  EST,  on  the  Expiration 
Date.  A  shareholder  elected  to  exercise 
his  or  her  Stock  Rights  by  properly 
completing  the  rights  exercise 
agreement  provided  to  the  shareholder 
along  with  the  prospectus  and 
delivering  this  rights  exercise  agreement 
to  the  subscription  agent,  the  American 
Stock  Transfer  and  Trust  Company  (the 
Subscription  Agent),  by  5  p.m..  EST,  on 
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the  Expiration  Date.  A  shareholder 
choosing  to  exercise  rights  also  had  to 
deliver  the  purchase  price  of  the  stock 
purchased  piusuant  to  the  exercise  of 
rights  to  the  Subscription  Agent  by  5 
p.m.,  EST,  on  the  Expiration  Date. 
Shareholders  were  allowed  to  exercise 
as  few  or  as  many  of  their  basic  Stock 
Rights  as  they  wished.  The  Stock  Rights 
were  nontransferable,  and  an  exercise  of 
Stock  Rights  was  irrevocable.  All 
unexercised  rights  expired  at  5  p.m., 
EST,  on  the  Expiration  Date  and  were 
forfeited. 

6.  ATGI  limited  the  shares  of  common 
stock  it  issued  under  the  Stock  Rights 
offering  to  270,946  shares.  However, 
ATGI  expected  that  not  all  of  these 
shares  would  be  purchased  by 
shareholders  pursuant  to  the  exercise  of 
their  basic  subscription  rights.  Rather, 
ATGI  expected  that  some  shareholders 
would  not  exercise  any  or  all  of  the 
Stock  Rights  granted  to  them  imder  the 
basic  subscription  privilege.  To 
compensate  for  these  under-subscribing 
shareholders,  ATGI  provided 
shareholders  who  elected  to  exercise  all 
of  their  Stock  Rights  pursuant  to  the 
basic  subscription  privilege  with  the 
opportxinity  to  piux;hase  those  shares 
that  were  not  pinchased  by  the  under- 
subscribing  shareholders  (the  Over- 
Subscription  Privilege).  Shareholders 
were  required  to  exercise  their  over- 
subscription rights  at  the  same  time  and 
in  the  same  manner  as  they  elected  to 
exercise  their  basic  subscription  rights. 

ATGI  also  expected  that  the  number 
of  over-subscription  requests  might 
exceed  the  number  of  shares  available. 
In  this  event,  ATGI  decided  to  allocate 
the  available  shares  to  over-subscribing 
shareholders  in  proportion  to  the 
number  of  shares  pinchased  by  these 
shareholders  through  the  basic 
subscription  privilege. 

6.  The  Expiration  Date  of  the  Stock 
Rights  Offering:  the  expiration  date  and 
time  of  the  Stock  Rights  offering  were 
initially  set  for  5  p.m.,  EST,  January  5, 
2001.  However,  ATGI  reserved  the  right 
to  extend  the  offering  up  to  10  days.  On 
January  5.  2001,  ATGI  announced  that 
it  was  exercising  this  right  to  extend  the 
offering.  The  new  expiration  date  and 
time  were  extended  to  5  p.m.,  EST, 
January  8,  2001. 

7.  Pursuant  to  applicable  seciuities 
laws,  ATGI  could  not  exclude  the  Plan 
from  the  Stock  Rights  offering.  Thus,  as 
the  holder  of  record  of  the  188,983.82 
shares  of  ATGI  stock  allocated  to  Plan 
participants'  accounts  by  CIGNA  as  of 
the  Record  Date,  the  Plan  Trustee 
received  7,556  Stock  Rights  through  the 
Stock  Rights  offering.  The  Plan  was 
treated  in  the  same  manner  as  all  other 
holders  of  this  class  of  securities. 


To  avoid  engaging  in  a  prohibited 
transaction,  the  Plan  Trustee  considered 
refusing  to  accept  the  Stock  Rights 
offered  from  ATGI.  However,  since 
participation  in  the  Stock  Rights 
offering  was  expected  to  allow  Plan 
participants  whose  Plan  accounts  held  a 
minimum  level  of  ATGI  stock  on  the 
Record  Date  (Invested  Plan  Participants) 
to  purchase  shares  of  ATGI's  conunon 
stock  at  a  discoimt  from  market  price, 
the  Plan  Trustee  concluded  that  refusing 
to  accept  the  Stock  Rights  might 
constitute  a  breach  of  his  fiduciary  duty 
to  Plan  participants.  A  refusal  of  the 
Stock  Rights  would  have  denied 
Invested  Plan  Participants  the 
opportimity  to  purchase  additional 
shares  of  ATGI  stock  at  the  discounted 
price  offered  to  all  other  ATGI 
shareholders. 

8.  The  Plan  provides  for  individually- 
directed  investment  of  the  assets  in  each 
participant's  account.  Therefore,  the 
Stock  Rights  received  by  the  Plan 
Trustee  were  allocated  to  individual 
Invested  Plan  Participants'  accounts 
based  upon  the  participants'  respective 
holdings  of  ATGI  stock  on  the  Record 
Date.  All  decisions  regarding  the 
exercise  of  the  Stock  Rights  were  made 
by  the  Invested  Plan  Participants.  The 
Plan  Trustee  imdertook  measures  to 
ensure  that  Invested  Plan  Participants 
were  provided  with  adequate 
information  regarding  the  Stock  Rights 
offering  so  that  these  participants  could 
make  informed  decisions  regarding  the 
exercise  of  their  Stock  Rights. 

9.  Following  the  Board's  resolution  on 
November  21,  2000  setting  the 
subscription  price  of  the  Stock  Rights 
offering,  a  finalized  prospectus  was  filed 
with  the  SEC  on  November  30,  2000  as 
part  of  ATGI's  S-2A  Registration 
Statement.  On  December  4,  2000,  the 
Plan  received  copies  of  this  completed 
prospectus  from  the  printer  for 
distribution  to  Invested  Plan 
Participants.  Completed  prospectuses 
and  the  accompanying  materials 
described  below  were  sent  via  Federal 
Express  on  December  6,  2000  to  the 
human  resource  departments  at  ATGI's 
locations.  On  December  7,  2000,  the 
prospectuses  were  distributed  to  the 
approximately  125  Invested  Plan 
Participants  employed  at  these 
locations.  Approximately  70  Invested 
Plan  Participants  worked  at  remote 
locations  or  were  not  current  employees 
of  ATGI.  These  participants  were  mailed 
prospectuses  and  accompanying 
materials  via  first-class  mail  on 
December  6,  2000.  In  comparison, 
copies  of  the  prospectus  were  not 
mailed  to  other  ATGI  shareholders  until 
December  8,  2000. 


10.  A  memorandum  &t>m  the  Plan 
Trustee  accompanied  the  prospectus. 
The  memorandum  introduced  the  Stock 
Rights  offering  and  informed  Invested 
Plan  Participants  of  the  additional 
information  they  would  be  receiving  at 
a  later  date. 

11.  The  Plan  Trustee  provided 
Invested  Plan  Participants  with  a  letter 
containing  an  explanation  of  the  Stock 
Rights  offering  and  outlining  the 
procedure  they  should  follow  to 
exercise  their  Stock  Rights.  The  letter 
also  reminded  Invested  Plan 
Participants  of  the  risks  involved  in 
investing  in  ATGI  stock.  Invested  Plan 
Participants  who  were  current 
employees  of  ATGI  received  the  letter 
and  the  accompanying  materials 
described  below  via  interoffice  mail  on 
December  8,  2000.  Invested  Plan 
Participants  who  worked  at  remote 
locations  or  who  were  not  current 
employees  of  ATGI  were  mailed  the 
letter  and  accompanying  materials  via 
U.S.  priority  mail  on  December  7,  2000. 

12.  A  Direction  Form  accompanied 
the  above  letter  provided  to  Invested 
Plan  Participants  on  December  7  and 
December  8,  2000.  The  Direction  Form 
served  as  the  mechanism  through  which 
Invested  Plan  Participants  directed  the 
Plan  Trustee  to  exercise  or  to  forfeit  the 
Stock  Rights  allocated  to  them.  The 
Direction  Form  also  required  Invested 
Plan  Participants  electing  to  exercise 
some  or  all  of  their  rights  to  designate 
which  of  their  Plan  investments  were  to 
be  liquidated  to  fund  the  exercise  of  the 
rights.  A  self-addressed  envelope  was 
included  with  the  Direction  Form  to 
assist  Invested  Plan  Participants  in 
retiuning  the  Direction  Form  to  the  Plan 
Trustee. 

In  addition  to  the  Direction  Form, 
Invested  Plan  Participants  received  a 
Soince  Designation  Form  enabling  them 
to  designate  from  which  Plan  accounts, 
such  as  the  employee  pre-tax  account  or 
the  company  matching  account,  they 
wished  the  purchase  price  of  any  stock 
purchased  pursuant  to  the  exercise  of 
rights  to  be  withdrawn.  Invested  Plan 
Participants  who  had  already  indicated 
through  a  retmn  of  their  Direction 
Forms  that  they  would  not  be 
participating  in  the  Stock  Rights  offering 
were  not  sent  a  Source  Designation 
Form.  Approximately  110  of  the 
Invested  Plan  Participants  who  were 
current  employees  of  ATGI  received  the 
Source  Desi^ation  Form  via  facsimile 
on  December  20,  2000.  These  Invested 
Plan  Participants  were  asked  to  return 
this  form  to  the  Plan  Trustee  by 
December  22,  2000  by  either  a  return 
facsimile  or  an  email.  Approximately  48 
of  the  Invested  Plan  Participants  who 
were  employed  at  remote  locations  or 
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who  no  longer  worked  at  ATGI  were 
sent  a  Source  Designation  Form  by  U.S. 
priority  mail  on  December  20,  2000. 
These  Invested  Plan  Participants  were 
asked  to  respond  via  email,  facsimile,  or 
telephone  by  December  26,  2000. 
ATGI's  Hiunan  Resources  Manager  (the 
Hiunan  Resources  Manager),  personally 
contacted  by  telephone  the  Invested 
Plan  Participants  who  could  not  be 
reached  by  facsimile.  The  Human 
Resources  Manager  also  contacted  the 
Invested  Plan  Participants  who 
indicated  through  a  retimi  of  their 
Direction  Forms  that  they  wished  to 
participate  in  the  Stock  Rights  offering 
but  whose  Source  Designation  Forms 
were  not  received  by  the  deadline. 
Through  these  efforts,  source 
designations  were  obtained  from  all  but 
two  of  the  Invested  Plan  Participants 
exercising  rights.  The  Hiunan  Resources 
Manager  also  attempted  to  contact  these 
two  Invested  Plan  Participants  by 
telephone;  however,  there  was  no 
response  frt>m  either. 

13.  In  addition  to  the  Direction  Form 
and  the  Source  Designation  Forms,  a 
table  depicting  ATGI's  daily  stock 
activity,  including  stock  closing  prices, 
for  the  period  from  November  1,  2000  to 
December  6,  2000  accompanied  the 
letter  from  the  Plan  Trustee  provided  to 
Invested  Plan  Participants  on  December 
7  and  December  8,  2000. 

14.  On  December  7,  2000,  the  Plan 
Trustee  pfovided  each  Invested  Plan 
Participant  with  an  individualized 
statement  of  his  or  her  Plan  accoimts 
reflecting  that  participant's  investment 
fund  allocations  and  the  value  of  that 
participant's  various  Plan  accoimts  as  of 
the  Record  Date. 

15.  Representatives  of  ATGI  and  the 
Plan  made  themselves  available  to 
answer  participants'  questions  regarding 
the  Stock  Rights  offering.  The  Human 
Resources  Manager  conducted 
telephone  conferences  with 
approximately  30  to  35  Plan 
participants  and  several  ATGI  hiunan 
resoince  representatives.  The  Plan 
Trustee  visited  several  of  ATGI's  larger 
locations  where  he  answered  questions 
presented  to  him  during  his  visits  with 
employees  on  the  shop  floor.  The  Plan 
Trustee  also  occupied  a  vacant  office  at 
these  locations,  allowing  employees  to 
stop  in  with  questions  without  an 
appointment. 

16.  An  Invested  Plan  Participant 
exercised  the  Stock  Rights  by  properly 
completing  and  submitting  the  Direction 
Form  to  the  Plan  Trustee.  An  Invested 
Plan  Participant  was  required  to  include 
the  following  information  on  the 
Direction  Form;  (i)  how  many  Stock 
Rights,  a  any,  the  participant  wished  to 
exercise;  (ii)  assuming  the  participant 


elected  to  exercise  all  of  the  Stock 
Rights  allocated  to  him  or  her  pursuant 
to  the  basic  subscription  privilege, 
whether  and  how  many  additional 
shares  of  stock  the  participant  wished  to 
purchase  pursuant  to  the  Over- 
Subscription  Privilege;  and  (iii)  which 
Plan  investments  the  participant  wished 
to  liquidate  to  cover  the  purchase  price 
of  any  shares  of  stock  purchased 
pursuant  to  the  exercise  of  rights. 

U  an  Invested  Plan  Participant  elected 
to  exercise  rights  but  failed  to  indicate 
from  which  investments  the  pinchase 
price  should  be  withdrawn,  he  or  she 
was  deemed  to  have  elected  that  the 
purchase  price  be  withdrawn  pro  rata 
from  all  of  his  or  her  investments,  i.e., 
a  failure  to  specify  constituted  a  pro  rata 
election. 

The  deadline  for  receipt  of  properly 
completed  Direction  Forms  by  the  Plan 
Trustee  was  Friday,  December  22,  2000. 
The  rights  of  Invested  Plan  Participants 
whose  Direction  Forms  were  not 
received  by  this  date  were  forfeited.  The 
December  22  deadline  was  selected 
upon  consultation  with  CIGNA  and 
Merrill  Lynch,  the  Plan's  broker  for 
ATGI  stock  transactions.  The  December 
22  deadline  for  receipt  of  the  Direction 
Forms  by  the  Plan  Trustee  from  Invested 
Plan  Participants  was  selected  as  the 
latest  date  allowing  the  Plan  Trustee  to 
review  and  compile  the  Direction  Forms 
for  submission  of  the  data  to  CIGNA  by 
December  27,  2000. 

In  addition  to  completing  and 
returning  the  Direction  Form,  Invested 
Plan  Participants  choosing  to  exercise 
rights  were  also  required  to  complete 
and  return  a  Source  Designation  Form. 
On  the  Source  Designation  Form, 
Invested  Plan  Participants  designated 
from  which  Plan  accounts  they  wished 
the  pinchase  price  of  the  shares  of  stock 
purchased  under  the  Stock  Rights 
offering  to  be  withdrawn.  Invested  Plan 
Participants  were  warned  that  if  they 
failed  to  make  this  designation,  funds 
would  be  withdrav«m  from  Plan 
accounts  in  the  following  order;  (i) 
Employee  Post-tax;  (ii)  Rollover;  (iii) 
Prior  Company  Matching;  (iv)  Company 
Discretionary;  (v)  Company  Matching; 
and  (vi)  Employee  Pre-Tax. 

Invested  Plan  Participants  who  lacked 
sufficient  funds  in  their  Plan  accounts 
to  cover  the  purchase  price  of  the 
requested  shares  of  stock  could  exercise 
their  rights  pursuant  to  the  basic  or  the 
Over-Subscription  Privileges  only  to  the 
extent  of  the  funds  available  in  their 
Plan  accounts. 

17.  ATGI  completed  the  Stock  Rights 
offering  at  5  p.m.,  EST,  on  Monday, 
January  8,  2001.  The  Stock  Rights 
offering  raised  almost  $2  million 
towards  the  acquisition  of  NNE.  All 


270,946  shares  of  ATGI  common  stock 
offered  under  the  Stock  RigEts  offering 
were  purchased.  Invested  Plan 
Participants  purchased  2,427  shares 
pursuant  to  the  basic  subscription 
privilege  and  5,405  shares  pursuant  to 
the  Over-Subscription  Privilege.  Since 
the  Stock  Rights  offering  was  over- 
subscribed, the  shares  available  for 
purchase  under  the  over-subf  cription 
privilege  were  allocated  to  ovtT- 
subscribing  shareholders  in  proportion 
to  the  number  of  shares  purchased  by 
these  shareholders  pursuant  to  their 
basic  subscription  rights. 

ATGI's  closing  stock  price  on  the 
Expiration  Date  was  listed  on  NASDAQ 
as  $7,813. 

18.  The  applicant  states  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  because  the 
acquisition  of  the  Stock  Rights  frtjm 
ATGI  benefitted  the  Plan  and  its 
participants  by  providing  Invested  Plan 
Participants  with  a  mechanism  through 
which  they  could  increase  the  net  worth 
of  their  Plan  accounts.  Through  the 
exercise  of  the  Stock  Rights,  the 
Invested  Plan  Participants  acquired 
stock  worth  $7,813  per  share  as  of  the 
close  of  business  on  the  Expiration  Date 
while  only  paying  $7.25  per  share,  a  net 
gain  of  $.56  per  share. 

19.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  Stock  Rights  were  acquired 
pursuant  to  Plan  provisions  for 
individually-directed  investment  of 
such  accounts; 

(b)  The  Plan's  receipt  of  the  Stock 
Rights  occurred  in  connection  with  a 
Stock  Rights  offering  conducted  by 
ATGI; 

(c)  All  decisions  regarding  the  holding 
and  disposition  of  the  Stock  Rights  by 
the  Plan  were  made,  in  accordance  with 
the  Plan  provisions  for  individually- 
directed  investment  of  participant 
accounts,  by  the  individual  Plan 
participants  whose  accounts  in  the  Plan 
received  Stock  Rights  in  connection 
with  the  offering; 

(d)  All  holders  of  the  Stock  Rights, 
including  the  Plan,  were  treated  in  the 
same  manner  with  respect  to  the 
acquisition  of  the  Stock  Rights:  and 

(e)  Through  the  exercise  of  the  Stock 
Rights,  the  Invested  Plan  Participants 
acquired  stock  worth  $7,813  per  share 
as  of  the  close  of  business  on  the 
Expiration  Date  while  only  paying  $7.25 
per  share,  a  net  gain  of  $.56  per  share. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  applicant  and 
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Department  within  15  days  of  the  date 
of  publicatidh  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 

For  Further  Information  Contact: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-6883.  (This  is  not 
a  toll-free  number). 

The  Joliet  Medical  Group,  Ltd. 
Employees  Retirement  Flan  &  Trust  (the 
Plan)  Located  in  Joliet,  Illinois 

(Application  D-109901 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
will  not  apply  effective  November  1, 
1999  to  the  past  and  continued  leasing 
of  a  medical  clinic  (the  Property) 
located  at  2100  Glen  wood  Ave..  Joliet. 
Illinois,  from  the  Plan  to  Joliet  Medical 
Group,  Ltd.  (the  Employer),  provided 
that  the  following  conditions  have  been 
and  will  be  met: 

(a)  The  independent  fiduciary  has 
determined  that  the  transaction  is 
feasible,  in  the  interest  of.  and 
protective  of  the  Plan; 

(b)  The  fair  market  value  of  the 
Property  has  not  exceeded  and  will  not 
exceed  twenty  percent  (20%)  of  the 
value  of  the  total  assets  of  the  Plan; 

(c)  The  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 
terms  of  the  lease  of  the  Property  with 
the  Employer; 

(d)  The  terms  and  conditions  of  the 
lease  of  the  Property  with  the  Employer 
have  been  and  will  continue  to  be  no 
less  favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  under  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties; 

(e)  An  independent  qualified 
appraiser  has  determined  the  fair  market 
rental  value  of  the  Property; 

(f)  The  independent  fiduciary  has 
monitored  and  will  continue  to  monitor 
compliance  with  the  terms  of  the  lease 
of  the  Property  to  the  Employer 
throughout  the  duration  of  such  lease 
and  is  responsible  for  legally  enforcing 
the  pa3rment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 
the  Employer  under  the  terms  of  the 
lease  on  the  Property;  and 


(g)  The  Plan  has  not  incurred  and  will 
not  inciu"  any  fees,  costs,  commissions, 
or  other  charges  or  expenses  as  a  result 
of  its  participation  in  the  proposed 
transaction,  other  than  the  fee  payable 
to  the  independent  fiduciary. 

Effective  Date:  This  exemption  is 
effective  as  of  November  1. 1999. 

Preamble 

On  February  15,  2001  (66  FR  10526). 
the  Department  published  a  notice  of 
proposed  exemption  (the  Prior  Notice) 
bom  the  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  and  from 
.  certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986.  The  Prior  Notice 
for  which  retroactive  relief  had  been 
requested,  would  have  provided 
conditional  relief  for  the  past  and 
continued  leasing  of  the  Property,  from 
the  Plan  to  the  Employer. 

On  April  3,  2001  (66  FR  17737).  the 
Department  published  a  withdrawal  of 
the  Prior  Notice.  The  notice  of  proposed 
exemption  herein  provides  the  most 
recent  information  submitted  by  the 
applicant  and  the  independent 
fiduciary. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which  was  created  effective  January  1. 
1975.  As  of  August  29.  2000.  the  Plan 
had  net  assets  valued  at  approximately 
$20,075,282  and  165  participants. 

2.  The  Employer  is  a  medical 
corporation  licensed  to  practice 
medicine  in  the  State  of  Illinois,  whose 
principal  place  of  business  is  Joliet. 
Illinois.  The  Employer's  principal  place 
of  business  is  the  Property.  The 
Employer  is  engaged  in  the  general 
practice  of  medicine. 

3.  The  Property  consists  of  a  two  story 
medical  building  located  at  2100 
Glenwood  Avenue,  Joliet  Illinois.  The 
Property  contains  approximately  10.583 
square  feet  on  each  floor  for  a  total 
square  footage  (above  groimd)  of 
approximately  21.166  square  feet.  In 
addition,  there  is  a  full  basement  which 
is  finished  and  contains  an  additional 
approximately  10,583  square  feet.  The 
fair  market  value  of  the  Property 
represents  15.94%  of  the  total  assets  in 
the  Plan. 

The  Plan  initially  leased  the  Property 
to  the  Employer  for  an  initial  term  of  18 
years,  which  ended  November  1, 1999. 
In  response  to  an  exemption  application 
filed  by  the  Employer,  the  Department 
granted  an  exemption  covering  the 
initial  lease  (the  Initial  Lease): 
Prohibited  Transaction  Exemption  81- 
96  (PTE  81-96),  46  FR  53816  (October 
30. 1981).  It  is  represented  that  since  the 
inception  of  the  Initial  Lease,  the 


Employer  has  always  paid  its  rent  on 
time  and  otherwise  complied  with  all  of 
the  terms  and  conditions  of  the  Initial 
Lease  and  PTE  81-96.  Furthermore,  the 
independent  fiduciary  has  continued  to 
monitor  and  oversee  compUance  with 
the  conditions  of  the  exemption  after 
the  expiration  of  the  lease  because  the 
parties  determined  to  continue  the 
arrangement  after  November  1,  1999. 

4.  Joseph  E.  Batis.  (Mr.  Batis).  an 
accredited  appraiser  with'  Edward  J. 
Batis  &  Associates.  Inc.,  located  in  Joliet, 
Illinois,  appraised  the  Property  on 
October  24,  2000.  Mr.  Batis  states  that 
he  is  a  full  time  qualified,  independent 
appraiser,  as  demonstrated  by  his  status 
as  a  State  Certified  General  Real  Estate 
Appraiser  licensed  by  the  State  of 
Illinois.  In  addition.  Mr.  Batis  represents 
that  both  he  and  his  firm  are 
independent  of  the  Employer. 

In  his  appraisal,  Mr.  Batis  relied 
primarily  on  the  "Appraisal  Process". 
Included  within  the  steps  of  this  process 
are  three  approaches  to  a  value  estimate: 
the  Cost  Approach,  the  Direct  Sales 
Comparison  Approach  and  the  Income 
Approach.  According  to  Mr.  Batis,  these 
methods  best  represent  the  actions  of 
buyers  and  sellers  in  the  market  place. 
After  Mr.  Batis  independently  applies 
each  approach  to  value,  the  three 
resultant  value  estimates  are  reconciled 
into  an  overall  estimate  of  value.  In  the 
reconciliation  process,  the  appraiser 
analyzes  each  approach  with  respect  to 
its  applicability  to  the  property  being 
appraised.  Also  considered  in  the 
reconciliation  process  is  the  strength 
and  weakness  of  each  approach  with 
regards  to  supporting  market  data.  After 
inspecting  the  Property  and  analyzing 
all  relevant  data,  Mr.  Batis  determined 
that  a  fee  simple  interest  in  the  Property 
had  a  fair  market  value  of  approximately 
$3,200,000.  On  February  27,  2001.  Mr. 
Batis  updated  the  appraisal  and 
determined  the  fair  market  monthly 
rental  value  of  the  Property  to  be 
$32,000  and  the  annual  fair  market 
rental  value  to  be  $384,000. 

5.  An  independent  party,  the  First 
Midwest  Trust  Company  (the  Bank)  has 
served  and  continues  to  serve  as  the 
independent  fiduciary.  The  Bank 
represents  that  since  the  inception  of 
the  Initial  Lease,  the  Employer  has 
complied  with  all  of  the  terms  and 
conditions  of  the  Initial  Lease  and  PTE 
81-96.  The  Bank  certifies  that  the 
transaction  is  appropriate  and  in  the 
best  interests  of  the  Plan  and  that  the 
terms  and  conditions  of  the  proposed 
transactions  are  at  least  equal  to  what 
the  Plan  would  receive  from  an 
unrelated  party  in  similar  transaction.  In 
addition,  the  Bank  will  monitor  the 
transaction  and  will  have  the 
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responsibility  for  exercising  the  Plan's 
rights  in  the  proposed  transaction.  On 
March  28,  2001  the  Bank  represented 
that  the  annual  fair  market  rental  value 
of  the  Property  should  reflect  12%  of 
the  fair  market  value  of  the  Property 
(3,200.000  X  .12  =  $384,000). 

6.  The  Employer  will  enter  into  a  five 
year,  "triple  net"  lease  with  the  Plan 
leasing  the  Property  to  the  Employer  for 
a  "floating"  monthly  rental  of  1%  of  the 
current  appraised  value  of  the  subject 
realty  ($3,200,000  x  1%=  $32,000).  A 
new  appraisal  by  an  independent, 
qualified  appraiser  would  be  performed 
every  other  year  to  update  the  rent.  The 
minimum  guaranteed  monthly  rental 
value  (regardless  of  any  possible 
decrease  in  the  appraisal)  is  $32,000. 
The  terms  of  the  lease  provide  for  a 
primary  term  of  five  years  with  an 
option  to  renew  and  extend  for  two 
additional  successive  terms  of  five  years 
each  subject  to  the  approval  of  the 
independent  fiduciary.  In  the  event  of  a 
default,  the  Employer  is  required  to 
reimburse  the  Plan  on  demand  for  all 
costs  reasonably  incurred  by  the  Plan  in 
connection  therewith,  including 
attorney's  fees,  court  costs  and  related 
costs  plus  a  reasonable  rate  of  return  on 
the  amount  of  accrued  but  unpaid  rent 
due  the  Plan,  as  determined  by  an 
appropriate  third  party  source. 

7.  Since  the  Initial  Lease,  the 
Employer  has  continued  to  pay  rent  to 
the  Plan  in  a  timely  maimer  without 
default  or  rental  delinquencies. 
However,  the  Employer  is  aware  of  the 
fact  that  a  prohibited  transaction 
occurred  in  violation  of  the  Act 
subsequent  to  the  expiration  of  the  lease 
under  PTE  81-96  (November  1,  1999). 
Therefore,  the  Employer  has  requested 
exemptive  relief  with  respect  to  the  past 
and  continued  leasing  of  the  Property  by 
the  Plan  to  the  Employer.  If  granted,  the 
proposed  exemption  will  be  retroactive 
to  November  1. 1999. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  independent  fiduciary  has 
determined  that  the  transaction  is 
feasible,  in  the  interest  of.  and 
protective  of  the  Plan; 

(b)  The  fair  market  value  of  the 
Property  has  not  exceeded  and  will  not 
exceed  twenty  percent  (20%)  of  the 
value  of  the  total  assets  of  the  Plan; 

(c)  The  independent  fiduciary  has 
negotiated,  reviewed,  and  approved  the 
terms  of  the  lease  with  the  Employer  on 
the  Property; 

(d)  The  terms  and  conditions  of  the 
lease  with  the  Employer  on  the  Property 

.  have  been  and  will  continue  to  be  no 
less  favorable  to  the  Plan  than  those 


obtainable  by  the  Plan  under  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties; 

(e)  An  independent  qualified 
appraiser  has  determined  the  fair  market 
rental  value  of  the  Property; 

(f)  The  independent  fiduciary  has 
monitored  and  will  continue  to  monitor 
compliance  with  the  terms  of  the  lease 
of  the  Property  to  the  Employer 
throughout  the  duration  of  such  lease 
and  is  responsible  for  legally  enforcing 
the  payment  of  the  rent  and  the  proper 
performance  of  all  other  obligations  of 
the  Employer  imder  the  terms  of  the 
lease;  and 

(g)  The  Plan  has  not  incurred  and  will 
not  incur  any  fees,  costs,  commissions, 
or  other  charges  or  expenses  as  a  result 
of  its  participation  in  the  proposed 
transactions,  other  than  the  fee  payable 
to  the  independent  fiduciary. 

Notice  to  Interested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interested  persons  in  the  manner 
agreed  upon  by  the  applicant  and 
Department  within  15  days  of  the  date 
of  publication  in  the  Federal  Register. 
Comments  and  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  in  the  Federal  Register. 

For  Further  Information  Contact: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-fi^e  number). 

ACE  Business  Travel  Accident  Plan  (the 
Plan)  Located  in  Philadelphia, 
Pennsylvania 

[Application  No.  L-10955] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847,  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  (b)  of 
the  Act  shall  not  apply  to  the 
reinsurance  of  risks  and  the  receipt  of 
premiums  therefrom  by  ACE  American 
Insurance  Company  (ACE  USA)  from 
the  insurance  contracts  sold  by  Life 
Insjiirance  Company  of  North  America 
(CIGNA)  or  any  successor  company  to 
CIGNA  which  is  unrelated  to  ACE  IN  A 
Holdings.  Inc.  (ACE  IN  A),  to  provide 
accidental  death  and  dismemberment 
benefits  to  participants  in  the  Plan, 
provided  the  following  conditions  are 
met: 

(a)  ACE  USA— 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plan  by  reason  of  a  stock  or 
partnership  affiliation  with  ACE  INA 
that  is  described  in  section  3(14](E)  or 
(G)  of  the  Act. 


(2)  Is  licensed  to  sell  insurance  or 
conduct  reinsurance  operations  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act. 

(3)  Has  obtained  a  Certificate  of 
Authority  bom  the  Insurance 
Commissioner  of  its  domiciliary  state 
which  has  neither  been  revoked  nor 
suspended, and 

(4)(A)  Has  undergone  an  examination 
by  an  independent  certified  public 
accountant  for  its  last  completed  taxable 
year  immediately  prior  to  the  taxable 
year  of  the  reinsurance  transaction;  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  its  domiciliary  State, 
Pennsylvania)  by  the  Insurance 
Commissioner  of  the  Commonwealth  of 
Pennsylvania  within  5  years  prior  to  the 
end  of  the  year  preceding  the  year  in 
which  the  reinsurance  transaction 
occurred. 

(b)  The  Plan  pays  no  more  than 
adequate  consideration  for  the  . 
insurance  contracts; 

(c)  No  commissions  are  paid  with 
respect  to  the  direct  sale  of  such 
gontracts  or  the  reinsurance  thereof; 

(d)  The  Plan  only  contracts  with 
insurers  with  a  rating  of  A  or  better  from 
A.  M.  Best  Company  (Best's).  The 
reinsurance  arrangement  between  the 
insurers  and  ACE  USA  will  be 
indemnity  insurance  only.  i.e..  the 
insurer  will  not  be  relieved  of  liability 
to  the  Plan  should  ACE  USA  be  unable 
or  unwilling  to  cover  any  liability 
arising  from  the  reinsurance 
arrangement;  and 

(e)  For  each  taxable  year  of  ACE  USA. 
the  gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  ACE  USA  for  life  and  health 
insurance  or  annuity  contracts  for  all 
employee  benefit  plans  (and  their 
employers)  with  respect  to  which  ACE 
USA  is  a  party  in  interest  by  reason  of 

a  relationship  to  such  employer 
described  in  section  3(14)(E)  or  (G)  of 
the  Act  does  not  exceed  50%  of  the 
gross  premiums  and  armuity 
considerations  received  for  all  lines  of 
insurance  (whether  direct  insurance  or 
reinsurance)  in  that  taxable  year  by  ACE 
USA.  For  purposes  of  this  condition  (e): 

(1)  the  term  "gross  premiums  and 
annuity  considerations  received"  means 
as  to  the  numerator  the  total  of 
premiums  and  annuity  considerations 
received,  both  for  the  subject 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
annuity  contracts  to  such  plans  (and 
their  employers)  by  ACE  USA.  This  total 
is  to  be  reduced  (in  both  the  numerator 
and  the  denominator  of  the  fraction)  by 
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experience  refunds  paid  or  credited  in 
that  taxable  year  by  ACE  USA;  and 

(2)  all  premium  and  annuity 
considerations  written  by  ACE  USA  for 
plans  which  it  alone  maintains  are  to  be 
excluded  from  both  the  numerator  and 
the  denominator  of  the  fraction. 

Preamble 

On  August  7, 1979,  the  Department 
published  a  class  exemption  [Prohibited 
Transaction  Exemption  79-41  (PTE  79- 
41),  44  FR  46365]  which  permits 
insurance  companies  that  have 
substantial  stock  or  partnership 
affiliations  with  employers  establishing 
or  maintaining  employee  benefit  plans 
to  make  direct  sales  of  life  insurance, 
health  insurance  or  annuity  contracts 
which  fund  such  plans  if  certain 
conditions  are  satisfied. 

In  PTE  79-^1,  the  Department  stated 
its  views  that  if  a  plan  purchases  an 
insurance  contract  from  a  company  that 
is  unrelated  to  the  employer  pursuant  to 
an  arrangement  or  understanding, 
written  or  oral,  under  which  it  is 
expected  that  the  unrelated  company 
will  subsequently  reinsure  all  or  part  of 
the  risk  related  to  such  insurance  with 
an  insiuance  company  which  is  a  party 
in  interest  with  respect  to  the  plan,  the 
purchase  of  the  insurance  contract 
would  be  a  prohibited  transaction. 

The  Department  further  stated  that  as 
of  the  date  of  publication  of  PTE  79-41. 
it  had  received  several  applications  for 
exemption  under  which  a  plan  or  its 
employer  would  contract  with  an 
imrelated  company  for  insurance,  and 
the  unrelated  company  would,  pursuant 
to  an  arrangement  or  imderstanding, 
reinsure  part  or  all  of  the  risk  with  (and 
cede  part  or  all  of  the  premiums  to)  an 
insurance  company  affiliated  with  the 
employer  maintaining  the  plan.  The 
Department  felt  that  it  would  not  be 
appropriate  to  cover  the  various  types  of 
reinsurance  transactions  for  which  it 
had  received  applications  within  the 
scope  of  the  class  exemption,  but  would 
instead  consider  such  applications  on 
the  merits  of  each  individual  case. 

Summary  of  Facts  and  Representations 

1.  ACE  IN  A  is  a  publicly  traded 
insurance  holding  company 
incorporated  under  the  laws  of  the 
Commonwealth  of  Pennsylvania.  ACE 
INA  provides  a  full  range  of  insurance 
related  services  through  its  subsidiaries, 
including  ACE  USA. 

2.  ACE  USA  is  a  corporation 
organized  under  the  laws  of  the 
Commonwealth  of  Pennsylvania,  with 
its  principal  administrative  offices  in 
Philadelphia.  Pennsylvania.  ACE  USA 
is  a  wholly-owned  subsidiary  of  ACE 
DMA,  and  is  currently  licensed  to  do 


business  in  all  states  and  the  District  of 
Columbia.  ACE  USA  is  principally 
engaged  in  the  biisiness  of  underwriting 
insurance  including  property  and 
casualty,  accident  and  health, 
conunercial  automobile,  aviation,  crime, 
credit,  crop/hail,  fidelity,  general 
liability,  inland  marine,  ocean  marine, 
surety  and  worker's  compensation 
insurance.  The  applicant  represents  that 
$416  million  in  premiums  was 
underwritten  by  ACE  USA  in  1999. 

3.  ACE  INA  and  most  of  its 
subsidiaries  provide  their  eligible 
employees  with  certain  welfare  benefits 
through  the  Plan.  The  Plan  is  a  fully 
insured  "employee  welfare  benefit 
plan"  within  the  meaning  of  section  3(1) 
of  the  Act  that  provides  accidental  death 
and  dismemberment  benefits  to 
approximately  4,800  eligible  employees 
and  beneficiaries.  Eligible  employees 
include  all  full  time  and  part  time 
salaried  employees  working  at  least  24 
hours  per  week.  Eligible  employees  and 
beneficiaries  receive  accidental  death  or 
dismemberment  coverage  in  the  event 
that  the  employee  dies  or  is  severely 
injured  as  a  result  of  an  accident  while 
traveling  on  company  business. 
Coverage  under  the  Plan  equals  five 
times  salary,  roimded  to  the  highest 
$1,000,  up  to  a  maximum  of  $2,500,000. 
All  premiums  are  paid  by  ACE.  INA  and/ 
or  its  subsidiaries. 

4.  The  benefits  provided  under  the 
Plan  are  currently  underwritten  by 
CIGNA,  an  unaffiliated  insurance 
carrier.  ACE  INA,  as  a  fiduciary  of  the 
Plan,  has  entered  into  a  policy  with 
CIGNA  for  100%  of  this  coverage.  ACE 
INA  proposes  to  use  its  subsidiary.  ACE 
USA,  to  reinsure  50%  of  the  risk 
through  a  reinsurance  contract  between 
ACE  USA  and  CIGNA  in  which  CIGNA 
would  pay  50%  of  the  premiiuns  to  ACE 
USA.  From  the  participants' 
perspective,  the  participants  have  a 
binding  contract  with  CIGNA,  which  is 
legally  responsible  for  the  risk 
associated  under  the  Plan.  CIGNA  is 
liable  to  provide  the  promised  coverage 
regardless  of  the  proposed  reinsurance 
arrangement.  The  applicant  has  also 
requested  that  the  proposed  exemption 
apply  to  any  successor  company  to 
CIGNA  that  is  also  unrelated  to  ACE 
DMA  should  ACE  DMA,  as  a  fiduciary  of 
the  Plan,  decide  to  insure  this  coverage 
with  another  carrier  under  the  same 
kind  of  arrangement. 

5.  The  applicant  represents  that  the 
proposed  transaction  will  not  in  any 
way  affect  the  cost  to  the  insureds  of  the 
accidental  death  and  dismemberment 
insurance  benefits,  and  the  Plan  will 
pay  no  more  than  adequate 
consideration  for  the  insurance.  Also. 
Plan  participants  are  afforded  insurance 


protection  fit)m  CIGNA  at  competitive 
rates  arrived  at  through  arm's-length 
negotiations.  CIGNA  is  rated  "A+"  by 
Best's,  whose  insurance  ratings  are 
widely  used  in  financial  and  regulatory 
circles.  CIGNA  has  assets  in  excess  of 
$3.8  billion  and  reserves  set  aside  for 
group  accident  and  health  policies  of 
approximately  $2.2' billion.  CIGNA  will 
continue  to  have  the  ultimate 
responsibility  in  the  event  of  loss  to  pay 
insurance  benefits  to  the  employee  or 
the  employee's  beneficiary.'  The 
applicant  represents  that  ACE  USA  is  a 
soimd.  viable  company  which  does  a 
substantial  amount  of  business  outside 
of  its  affiliated  group  of  companies.  ACE 
USA  is  substantially  dependent  upon 
insiu-ance  customers  that  are  unrelated 
to  itself  and  its  affiliates  for  premium 
revenue. 

6.  The  applicant  represents  that  the 
proposed  reinsurance  transaction  will 
meet  all  of  the  conditions  of  PTE  79-41 
coveringdirect  insiuance  transactions: 

(a)  ACE  USA  is  a  party  in  interest 
with  respect  to  the  Plan  (within  the 
meaning  of  section  3(14)(G)  of  the  Act) 
by  reason  of  stock  affiliation  with  ACE 
DMA.  which  maintains  the  Plan. 

(b)  ACE  USA  is  licensed  to  do 
business  in  all  states  and  the  District  of 
Columbia. 

(c)  ACE  USA  has  imdergone  an 
examination  by  an  independent 
certified  public  accountant  for  the  last 
completed  taxable  year  immediately 
prior  to  the  taxable  year  of  the  proposed 
reinsurance  transaction. 

(d)  ACE  USA  has  received  a 
Certificate  of  Authority  from  its 
domiciliary  state.  Pennsylvania,  which 
has  neither  been  revoked  nor 
suspended. 

(e)  The  Plan  will  pay  no  more  than 
adequate  consideration  for  the 
insurance.  The  proposed  transaction 
will  not  in  any  way  affect  the  cost  to  the 
insureds  of  the  accidental  death  and 
dismemberment  benefits. 

(f)  No  commissions  have  been  paid  or 
will  be  paid  with  respect  to  the 
acquisition  of  direct  insurance  or  the 
reinsurance  agreements  between  CIGNA 
(or  any  successor)  and  ACE  DMA  and 
ACE  USA. 

(g)  For  each  taxable  year  of  ACE  USA, 
the  "gross  premiums  and  annuity 
considerations  received"  in  that  taxable 
year  for  group  life  and  health  insurance 
(both  direct  insurance  and  reinsiuance) 
for  all  employee  benefit  plans  (and  their 
employers)  with  respect  to  which  ACE 
USA  is  a  party  in  interest  by  reason  of 


<  The  applicant  represents  that  any  successor  to 
aCNA  would  be  a  legal  reserve  life  insurance 
company  with  assets  and  reserves  similar  to 
QGNA,  and  thus  be  of  such  a  size  as  to  afford 
similar  protection  and  responsibility. 
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a  relationship  to  such  employer 
described  in  section  3(14)(E)  or  (G)  of 
the  Act  will  not  exceed  50%  of  the 
"gross  premiiuns  and  annuity 
considerations  received"  by  ACE  USA 
from  all  lines  of  insurance  in  that 
taxable  year.  ACE  USA  has  received  no 
premiums  for  the  Plan  insurance  in  the 
past.  ACE  USA  wrote  $416  million  in 
premiums  in  1999.  At  least  80%  of  ACE 
USA's  premiums  for  1999  were  derived 
from  insurance  (or  reinsurance  thereon) 
sold  to  entities  other  than  ACE  INA  and 
its  affiliated  group.  In  addition.  ACE 
USA  is  substantially  dependent  upon 
insurance  customers  that  are  unrelated 
to  CIGNA  and  its  affiliates  for  premium 
income.  _ 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  meet  the  criteria  of  section  408(a) 
of  the  Act  because:  (a)  Plan  participants 
and  beneficiaries  are  afforded  insurance 
protection  by  CIGNA,  an  "A+"  rated 
group  insurer,  at  competitive  market 
rates  arrived  at  through  arm's-length 
negotiations;  (b)  ACE  USA  is  a  sound, 
viable  insurance  company  which  does  a 
substantial  amount  of  public  business 
outside  its  affiliated  group  of 
companies;  and  (c)  each  of  the 
protections  provided  to  the  Plan  and  its 
participants  and  beneficiaries  by  PTE 
79—41  will  be  met  under  the  proposed 
reinsurance  transaction. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Informaiton 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and7or  section  4975(c)(2)  uf  the  Code, 


the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
ap|)lication  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
May,  2001. 
Ivan  StrasfiBld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  01-13905  Filed  6-1-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Walfare  Benefits 
AdmlnistratkMi 

[Exemption  Apptication  No.  D-10918,  at  al.] 

Prohibited  Transaction  Exemption 
2001-19;  Grant  of  Individual 
Exemptions;  Texas  Instruments 
Employees  Pension  Plan  (the  Plan)  et 
al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 


representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Texas  Instruments  Employees  Pension 
Plan  (the  Flan)  Located  in  Dallas,  Texas 

(Prohibited  Transaction  Exemption  Na 
2001-19;  Application  No.  D-10gi8| 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1),  406(b)(2),  and  406(b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  Sale  (the  Sale)  by  the  Plan  to 
Texas  Instruments,  Inc.  (the  Employer) 
of  a  parcel  of  improved  real  property 
(the  Property)  located  in  Dallas.  Texas. 
This  exemption  is  conditioned  upon  the 
adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 

(a)  All  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  which  the  Plan  could  obtain  in 
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an  ann's-length  transaction  with  an 
unrelated  party; 

(b)  The  Sales  price  is  the  greater  of 
$9,400,000  or  the  fair  market  value  of 
the  Property  as  of  the  date  of  the  Sale; 

(c)  The  fair  market  value  of  the 
Property  has  been  determined  by  an 
independent,  qualified  appraiser; 

(d  J  The  Sale  is  a  one-time  transaction 
for  cash;  and 

(e)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
February  15,  2001  at  66  FR  10527. 

Written  Comments 

The  Department  received  three 
comments  from  interested  persons  on 
the  proposed  exemption.  The 
Department  forwarded  copies  of  the 
comments  to  the  applicant  and 
requested  that  the  subtrustee  (Bank  of 
America)  respond  in  writing  to  the 
various  concerns  raised  by  the 
commentators.  A  description  of  the 
comments  and  the  Bank  of  America's 
responses  are  smmmarized  below. 

One  commentator  urged  that  the 
exemption  not  be  granted  because  he 
believed  that  the  Property  had  a  better 
chance  of  appreciation  than  the  cash 
equivalent  and  that  the  increase  in  value 
was  not  a  fair  appraisal. 

Bank  of  America,  in  response 
represents  the  following:  It  has 
determined  that  the  Sale  of  the  Property 
to  the  Employer  is  prudent  under  HUSA 
and  is  in  the  best  interest  of  the  Plan 
participants  and  beneficiaries  based,  in 
part,  on  its  determination  that  market 
values  for  comparable  properties  in  the 
Dallas,  Texas  area  continue  to  be  at  a 
record  high  and  that  the  current  real 
estate  market  presents  a  favorable 
selling  opportunity  to  the  Plan. 
Although  cvurently  selling  at  record 
highs,  real  estate  values  can  decline  for 
a  number  of  reasons,  such  as  downturns 
in  the  economy,  environmental 
contamination,  functional  obsolescence, 
and  changes  in  use  and/or  the  growth 
patterns  surroimding  a  property's 
location.  The  improvements, 
constructed  in  1981,  are  now 
approximately  20  years  old  and  have  a 
remaining  economic  life  of  27  years. 
The  building  is  well  maintained; 
however,  the  structure  is  aging  and  at 
some  point  it  may  be  less  attractive  in 
the  market  place  from  the  standpoint  of 
physical  plant  and  functionality.  The 
commentator's  objection  to  only  a  50% 
increase  in  value  over  the  22  years  of 
the  lease  does  not  recognize  the  actual 


yield  that  has  been  produced  by  the 
aimual  rental  income  in  addition  to  the 
sales  price  proceeds. 

Two  commentators  took  issue  with 
the  selection  of  the  appraiser  for  the 
Property,  and  the  subsequent 
evaluation,  specifically  requesting 
multiple  appraisals  and  questioning 
whether  the  appraiser  specialized  in 
commercial  real  estate.  Bank  of  America 
notes  that  as  the  subtrustee  of  the  Plan, 
Bank  of  America  has  the  responsibility 
to  make  the  good  faith  fiduciary 
determination  that  the  amount  received 
by  the  Plan  upon  the  Sale  is  no  less  than 
adequate  consideration,  as  defined  in 
ERISA  §  3(18).  In  making  the  good  faith 
determination  that  the  Plan  will  receive 
adequate  consideration.  Bank  of 
America,  as  a  fiduciary,  has  relied  on 
the  appraisal  report  of  the  independent 
appraiser,  which  will  be  updated  at  th6 
closing  date,  to  insure  that  the  amount 
received  is  no  less  than  the  then  fair 
market  value.  Furthermore,  Bank  of 
America  represents  the  Property  has 
been  appraised  by  an  independent 
appraiser,  the  F^les  Whatley 
Corporation,  a  respected  commercial 
real  estate  appraisal  firm.  It  has  a 
national  appraisal  practice  and  has 
appraised  properties  of  large  industrial 
sites  in  more  than  25  states  in  1999  and 
2000.  The  appointment  of  the  appraiser 
was  made  properly  by  Bank  of  America 
rather  than  other  Plan  fiduciaries  since 
the  appraisal  report  will  be  used  by 
Bank  of  America  in  compljdng  with  its 
fiduciary  responsibility  with  respect  to 
the  Sale. 

The  appraisal  follows  standard 
methodologies  including  the  use  of 
values  of  comparable  properties.  Bank 
of  America  has  carefully  reviewed  the 
appraisal  and  other  information  that  it 
has  available  to  it  and  believes  that  the 
appraisal  correctly  determines  the  fair 
market  value  of  the  Property.  In  making 
this  good  faith  fiduciary  determination 
to  sell  the  Property  at  this  value,  after 
having  made  a  prudent  review  of  the 
valuation  report  and  the  relevant 
circumstances  at  the  time  of  the 
valuation  report.  Bank  of  America  does 
not  believe  that  there  is  any  reason  to 
require  multiple  appraisals  to  reach  a 
valuation  for  the  Property. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  comments  by  the 
commentators,  and  the  responses  of  the 
applicant,  the  Department  has 
determined  to  grant  the  exemption  as 
proposed.  In  this  regard,  the  comments 
submitted  to  the  Department  have  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 


the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Ave.  NW,  Washington  DC 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  219-8883  (this  is  not  a 
toll-fr«e  number). 

THS  Profit  Sharing  Plan  (the  Plan) 
Located  in  Bedford  Hills,  New  York 

[Prohibited  Transaction  Exemption  No. 
2001-20;  Application  No.  0-10921) 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  (the  Sale)  by  the  Plan  of  two 
life  insurance  policies  (the  Policies) 
which  insure  "rim  H.  Shoecraft,  the  sole 
participant  (the  Participant).'  to  the 
Shoecraft  Family  Trust  dated  October  9, 
1991  (the  Trust),  which  is  a  disqualified 
party  with  respect  to  the  Plan  under 
section  4975(e)(2)  of  the  Code,  provided 
that  the  following  conditions  are  met: 

(a)  The  Participant  is  the  insured 
under  the  contract; 

(b)  Prior  to  the  Sale,  the  Plan  will 
afford  the  insured  notice  of  the  Sale  and 
the  opportunity  to  purchase  the 
Policies; 

(c)  The  Sale  wall  be  for  full  and 
adequate  consideration,  based  upon  the 
cash  surrender  value  of  the  Policies  at 
the  time  of  the  transaction; 

(d)  The  Plan  is  authorized  to  purchase 
and  own  life  insurance; 

(e)  The  amount  received  by  the  Plan 
as  consideration  for  the  Sale  is  at  least 
equal  to  the  amount  necessary  to  put  the 
Plan  in  the  same  cash  position  as  it 
would  have  been  in  had  it  retained  the 
contract,  surrendered  it,  and  made  any 
distribution  owing  to  the  Participant  of 
his  vested  interest  under  the  Plan;  and 

(f)  The  Plan  is  not  required  to  pay  any 
conunissions,  costs  or  other  expenses  in 
connection  with  the  Sale. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on  April 
16,  2001  at66FR  19533. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 


■  Because  Tim  H.  Shoecraft  is  the  sole 
shareholder  of  Shoocraft  and  Associates  and  he  is 
the  only  participant  in  the  Plan,  there  is  no 
jurisdiction  under  Title  I  of  the  Employee 
Retirement  Income  Security  Act  of  1974  (the  Act) 
pursuant  to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  II  of  the  Act  pursuant  to 
section  4975  of  the  Code. 
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telephone  (202)  219-8883  (this  is  not  a 
toll-ft«e  number). 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
conditioq  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  30th  day  of 
May.  2001. 

Ivan  Strasfeld, 

Director  of  Exemption  Detenninations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
IFR  E)oc.  01-13906  Filed  6-1-01;  8:4Sani] 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Changes  In  Meeting;  Federal  Register 
Citation  of  Previous  Announcement  66 
FR  22267 

TIME  AND  DATE:  10  a.m.,  Wednesday. 
May  30,  2001. 

place:  Room  6005,  6th  Floor,  1730  K 
Street,  NW.,  Washington,  DC. 
STATUS:  Closed  in  Part  (Pursuant  to  5 
U.S.C.  552b(c)(10)). 


CHANGES  IN  MEETING:  Eagle  Energy.  Inc.. 
Docket  No.  WEVA  98-123.  The 
Commission  has  granted  a  motion  by 
Eagle  Energy.  Inc..  to  exclude  &t>m 
consideration  at  the  May  30.  2001. 
meeting  the  issue  of  whether  the  judge's 
frequent  questioning  of  witnesses 
improperly  interfered  with  the 
operator's  presentation  of  its  case  and 
reflected  bias. 

Because  agency  business  so  requires, 
the  Commission  has  unanimously  voted 
to  change  the  status  of  the  meeting  from 
"closed  in  part"  to  "open  in  its 
entirety."  pursuant  to  5  U.S.C 
552b(c)(10). 

No  earlier  announcement  of  these 
changes  was  possible. 
CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay  / 1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen; 

Chief  Docket  Clerk. 

[FR  Doc.  01-14089  Filed  5-31-01;  12:56  pm] 

BILUNQ  COOE  S73»-01-M 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  S.  Nelson,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing- impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 


obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4) 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

Z>ate.  June  22,  2001. 

Time:  8:30  a.m.  to  6:00  p.m. 

Room:  415. 

Program:  This  meeting  will  review 
applications  for  History,  Conservation, 
Other  Public  Programming 
Organizations,  submitted  to  the  Office  of 
Challenge  Grants  at  the  May  1,  2001 
deadline. 

Z>ate.  June  28,  2001. 

Time:  8:30  a.m.  to  6:00  p.m. 

floom.- 415. 

Program:  This  meeting  will  review 
applications  for  Research  Libraries, 
Associations,  Institutes,  submitted  to 
the  Office  of  Challenge  Grants  at  the 
May  1,2001  deadline. 

Laura  S.  Nelson, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  01-13976  Filed  6-1-01;  8:45  am) 
BIUJNO  COOE  7S3t-01-M 


NATIONAL  SaENCE  FOUNDATION 

Advisory  Commlttss  for  Small 
Business  Industrial  Innovation;  Notloa 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Small 
Business  Industrial  Innovation  (SBIR)/Small 
Business  Technology  Transfer  (STTR) — (61). 

Date/Time:  )une  19-20,  2001.  8:30  am-5:00 
pm. 

Type  of  Meeting:  Open. 

Pyace.-Room  120.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA. 

Contact  Person:  Dr.  Joseph  Hennessey. 
Acting  Director,  Industrial  Innovation,  (703) 
292-7069,  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington,  VA 
22230. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Committee:  To  provide  advice 
and  recommendations  concerning  research 
programs  pertaining  to  the  small  business 
community. 

Agenda:  June  19.  2001,  Room  120 
8:30  am — Introductions 
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8:35  am — Welcome 

8:45  am — Overview 

9:00  am — CX3V  Report  and  Discussion 

10:30  am— Break 

11:00  am — GOV  Report  and  Discussion 

(cont.) 
12:00  noon — Lunch 
1:00  pm — GOV  Response 
2:30  pm— EPSCoR/SBIR  Collaboration 
3:00  pm — Break 
3:30  pm — 2001  Update 
5:00  pm — Adjourn 

Agenda:  June  20.  2001,  Room  120 

8:30  am — Preparation  of  Committee  Report 
10:00  am— Break 

10:30  am — Feedback  from  the  Committee 
12:00  noon — Adjourn 

Dated:  May  29.  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
|FR  Doc.  01-13874  Filed  6-1-01;  8:45  am] 
BtLLINQ  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  ttie  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  70 — Domestic 
Licensing  of  Special  Nuclear  Material. 

3.  The  form  number  if  applicable: 
None. 

4.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
events  occur.  Applications  for  new 
licenses  and  amendments  may  be 
submitted  at  any  time.  Generally, 
renewal  applications  are  submitted 
every  ten  years  and  for  major  fuel  cycle 
facilities  updates  of  the  safety 
demonstration  section  are  submitted 
every  two  years.  Nuclear  material 
control  and  accoimting  information  is 


submitted  in  accordance  with  specified 
instructions.  Nuclear  criticality  safety 
training  program  information  piusuant 
to  DG-3008  is  submitted  with  the 
application  or  renewal. 

5.  Who  is  required  or  asked  to  report: 
Applicants  for  and  holders  of  specific 
NRC  licenses  to  receive  title  to,  own, 
acquire,  deliver,  receive,  possess,  use,  or 
initially  transfer  special  nuclear 
material. 

6.  An  estimate  of  the  number  of 
responses:  1,174. 

7.  The  number  of  annual  respondents: 
600. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  86,279  hours 
(77.427  reporting  hoiu-s  plus  8,852 
recordkeeping  hours)  an  average  of 
approximately  129  hours  per  response 
for  applications  and  reports. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  Part  70  establishes 
requirements  for  licenses  to  own, 
acquire,  receive,  possess,  use,  and 
transfer  special  nuclear  material.  Draft 
Regulatory  Guide  DG-3008  provides 
guidance  on  an  acceptable  nuclear 
criticality  safety  training  program.  The 
information  in  the  applications,  reports, 
and  records  is  used  by  NRC  to  make 
licensing  and  other  regulatory 
determinations  concerning  the  use  of 
special  nuclear  material.  The  revised 
estimate  of  burden  reflects  the  addition 
of  requirements  for  docimientation  for 
termination  or  transfer  of  licensed 
activities,  and  modifying  licenses. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBUC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  2,  2001.  Conunents 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information  and 
Regulatory  Affairs  (3150-0009), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 


Dated  at  Rockville,  Maryland,  this  29th  day 
of  May  2001. 
For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  01-13897  Filed  6-1-01;  8:45  am] 

wuMo  cooe  7see-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  314— Certificate 
of  Disposition  of  Materials. 

3.  The  form  number  if  applicable: 
NRC  Form  314. 

4.  How  often  the  collection  is 
required:  The  form  is  submitted  once, 
when  a  licensee  terminates  its  license. 

5.  Who  is  required  or  asked  to  report: 
Persons  holding  an  NRC  license  for  the 
possession  and  use  of  radioactive 
byproduct,  source,  or  special  nuclear 
material  who  are  ceasing  licensed 
activities  and  terminating  the  license. 

6.  An  estimate  of  the  number  of 
responses:  400. 

7.  The  estimated  number  of  annual 
respondents:  400. 

8.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  An  average  of  0.5  hours  per 
response,  for  a  total  of  200  hours. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  NRC  Form  314  furnishes 
information  to  NRC  regarding  transfer  or 
other  disposition  of  radioactive  material 
by  licensees  who  wish  to  terminate  their 
licenses.  The  information  is  used  by 
NRC  as  part  of  the  basis  for  its 
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determination  that  the  facility  has  been 
cleared  of  radioactive  material  before 
the  facility  is  released  for  unrestricted 
use. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Documen'l  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/NRC/PUBLlC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  5,  2001.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Amy  Farrell,  Office  of  Information 
and  Regulatory  Affairs  (3150-0028), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

j   Dated  at  Rockville,  Maryland,  this  24th  day 
M  May.  2001. 

I   For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

A/RC  Clearance  Officer,  Office  of  the  Chief 

Information  Officer. 

IFR  Doc.  01-13898  Filed  6-1-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-333] 

Entergy  Nuclear  Fitzpatrick,  LLC  and 
Entergy  Nuclear  Operations,  Inc. 
James  A.  Fttzpatriclt  Nuclear  Power 
Plant;  Exemption 

1.0  Baclcground 

Entergy  Nuclear  FitzPatrick,  LLC  and 
Entergy  Nuclear  Operations,  Inc.  are  the 
holders  of  Facility  Operating  License 
No.  DPR-59  which  authorizes  operation 
of  the  James  A.  FitzPatrick  Nuclear 
Power  Plant  (JAF).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  a  boiling-water 
reactor  located  in  Oswego  County  in 
New  York. 

2.0    Purpose 

By  letter  dated  October  3Q,  2000,  the 
Power  Authority  of  the  State  of  New 
York  (PASNY),  then  the  licensee  for 
JAF,  submitted  a  request  for  exemption 
£rom  certain  technical  requirements  of 


Section  III.G  of  Appendix  Rto  10  CFR 
part  50,  in  accordance  with  the 
provisions  of  10  CFR  50.12.  Specifically, 
PASNY  requested  an  exemption  from 
Section  ni.G.2.c  in  that  it  requires 
certain  redundant  trains  of  equipment 
located  in  the  same  fire  area,  where 
automatic  fire  detection  and  automatic 
fire  suppression  are  provided,  to  be 
protected  with  a  1-hour  rated  fire 
barrier.  On  November  21,  2000, 
PASNY's  interests  in  the  license  were 
transferred  to  Entergy  Nuclear 
FitzPatrick,  LLC,  which  is  now 
authorized  to  possess  and  use 
FitzPatrick  6md  to  Entergy  Nuclear 
Operations,  Inc.,  which  is  now 
authorized  to  possess,  use  and  operate 
FitzPatrick.  By  letter  dated  January  26, 
2001,  Entergy  Nuclear  Operations,  Inc. 
(the  licensee)  requested  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
continue  to  review  and  act  on  all 
requests  before  the  Commission  which 
had  been  submitted  by  PASNY  before 
the  transfer.  Accordingly,  the  NRC  staff 
continued  its  review.  By  letter  dated 
February  7,  2001,  the  licensee  provided 
supplemental  information. 

Section  III.G.2.C  of  appendix  R  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR),  part  50  specifies  that  certain 
fire  protection  features  are  necessary  in 
order  to  assure  the  ability  to  achieve  and 
maintain  hot  shutdown  conditions.  The 
high-pressure  coolant  injection  (HPCI) 
for  reactor  coolant  makeup  and  Train  B 
of  residual  heat  removal  (RHR)  for 
suppression  pool  cooling  are  credited  in 
the  licensee's  safe  shutdown  analysis  for 
achieving  and  maintaining  hot 
shutdown  conditions  and  Train  B  of 
alternate  shutdown  cooling  (ASD)  is 
credited  for  achieving  cold  shutdown 
for  a  fire  in  the  west  cable  tunnel  (CT- 
1).  A  power  cable  that  supports  HPCI, 
Train  B  RHR  and  ASD  is  routed  through 
CT-1.  CT-1  also  houses  the  redundant 
required  safe  shutdown  equipment. 

The  power  cable  for  HPCI,  Train  B 
RHR  and  ASD  in  CT-1  has  been 
protected  with  a  fire  wrap  material  to 
meet  Appendix  R  in  order  to  separate 
these  systems  ftt)m  the  redundant 
systems  located  in  CT-1.  However,  it 
was  found  that  this  fire  wrap  material 
did  not  meet  the  requirements  of  1-houj 
fire  protection.  Thus,  an  exemption 
frt)m  the  requirements  of  Section 
m.G.2.c  of  appendix  R  to  10  CFR  part 
50  was  requested. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when 
(1)  the  exemptions  are  authorized  by 


law,  will  not  present  an  undue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  securityj  and  (2)  when  special 
circumstances  are  present. 

A  power  cable  for  HPCI,  Train  B  RHR 
and  ASD  in  CT-1  has  been  protected 
with  a  fire  wrap  material  to  meet 
appendix  R  in  order  to  separate  these 
systems  from  the  redundant  systems 
located  in  CT-1.  The  licensee  intended 
that  the  fire  barrier  material  be  rated  for 
1  hour,  but  the  licensee  later  identified 
that  there  was  not  sufficient  evidence  to 
demonstrate  that  the  barrier  meets  the 
acceptance  criteria  for  a  rated  1-hour 
fire  barrier  wrap.  Based  on  fire  barrier 
testing,  the  barrier  exceeded  test 
acceptance  criteria  at  30  minutes. 

The  primary  in-situ  combustible 
loading  in  CT-1  is  cable,  which  the 
licensee  states  would  contribute  to  a 
slowly  developing  cable  fire.  The 
originally  installed  cables  for  JAF  were 
specified  and  ordered  before  IEEE  Std. 
383-1974,  which  provides  a  flame 
spread  rating  indicating  slow  flame 
spreading,  was  issued.  However,  an 
analysis  was  performed  by  the  licensee 
which  evaluated  the  flame  retardant 
capability  of  the  installed  cable  and  it 
was  determined  that  the  installed  cable 
was  similar  to  IEEE  383-1974  rated 
cable.  The  only  other  combustible 
materials  identified  in  the  area  are 
limited  quantities  of  fiberglass 
associated  with  a  water  tank,  ladders 
and  piping.  The  only  ignition  sources 
which  have  been  identified  are  the 
cables. 

An  automatic  area-wide  early  warning 
smoke  detection  system  is  installed  in 
CT-1 .  The  system  was  designed  and 
installed  to  National  Fire  Protection 
Association  (NFPA)  standards,  NFPA- 
72D,  1979,  Proprietary  Signaling 
Systems  and  NFPA-72E,  1978, 
Automatic  Detectors.  In  some  cases  the 
installed  system  does  not  meet  the 
codes  of  record.  These  code  deficiencies 
are  related  to  lack  of  electrical 
supervision  of  circuits,  lack  of  recording 
of  alarms,  lack  of  environmental 
qualification,  over  loading  of  fire 
detection  signaling  lines,  some  beam 
pockets  lacking  detectors,  and  power 
supplies  not  meeting  NFPA  standards. 
The  licensee  has  determined  that  the 
code  deviations  do  not  adversely  impact 
safety  performance.  The  majority  of  the 
deficiencies  would  not  degrade  the 
performance  of  the  fire  detection  system 
but  may  impact  the  system's 
availability.  Site  administrative 
procedures  control  compensatory 
measures  for  the  detection  system  in 
CT-1  in  the  event  that  the  detection 
system  is  unavailable.  The  code 
deficiency  of  lacking  smoke  detectors  in 
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two  of  the  beam  pockets  may  impact  the 
performance  of  the  system.  Based  on  the 
proximity  of  the  unprotected  beam 
pockets  to  the  fire  wrap,  over  80  feet 
away,  the  licensee  concludes  that  the 
smoke  detectors  in  the  general  area  are 
adequate  to  provide  detection  of  any 
credible  fire  which  may  potentially 
damage  the  fire  wrap.  Based  on  the 
information  provided  by  the  licensee, 
the  staff  conciu-s  that  the  code 
deviations  and  lack  of  detectors  in  all 
beam  pockets  would  not  adversely 
impact  the  fire  detection  system's 
performance  in  the  area  of  the  fire  wrap. 

An  automatic  area-wide  wet  pipe 
sprinkler  system  is  installed  in  CT-l. 
The  licensee  states  that  the  system 
meets  the  design  requirements  of 
NFPA-13,  1991,  and  is  designed  and 
installed  as  cm  Extra  Hazard  (Group  1) 
system.  In  addition,  an  in-tray  automatic 
wet  pipe  water  spray  system  is  designed 
to  suppress  a  tray  based  fire.  The 
licensee  states  that  the  water  spray 
system  meets  the  design  requirements  of 
NFPA-15, 1990,  Water  Spray  Systems. 
Water  hose  lines  and  fire  extinguishers 
are  available  to  the  fire  brigade  inside 
the  zone  to  support  manual 
suppression.  In  addition,  hose  stations 
with  additional  lengths  of  hose  are 
available  outside  of  the  area  if  needed. 

Transient  combustible  materials  in 
the  area  are  kept  to  a  minimum  based 
on  the  administrative  limits  for  the  area. 
Administrative  limits  may  be  exceeded 
only  when  an  evaluation  has  been 
performed  and  a  combustible  control 
permit  has  been  issued.  All  station  hot 
work,  including  cutting  and  welding,  is 
controlled  by  administrative 
procedures.  Special  requirements  for  the 
CT-l  are  that  fire  protection  persoimel 
will  approve  hot  work  in  this  area  and 
that  fire  protection  personnel  will 
inspect  the  area  during  the  performance 
of  hot  work  at  least  every  2  hours. 

The  NRC  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and  believes  that  reasonable 
assxuance  that  at  least  one  means  of 
achieving  and  maintaining  safe 
shutdown  conditions  will  remain 
available  during  and  after  any 
postulated  fire  in  the  plant. 
Accordingly,  the  request  for  an 
exemption  from  the  requirements  of  10 
CFR  part  50  appendix  R,  Section 
III.G.2.C  with  respect  to  fire  area  CT-l 
meets  the  special  circumstances 
delineated  in  10  CFR  part  50.12(a)(2)(ii), 
i.e.,  the  application  of  the  regulation  in 
these  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  While  the  installed 
fire  barrier  in  CT-l  has  less  than  a  Ir 
hour  fire  endurance  rating,  it  will 
provide  some  resistance  to  fire.  The  area 


where  the  fire  barrier  is  located  has  no 
ignition  sources  other  than  cables,  has 
available  manual  suppression 
capability,  and  is  equipped  with 
automatic  fire  suppression  and  fire 
detection.  Under  these  circumstances, 
there  is  an  adequate  level  of  fire  safety 
such  that  there  is  reasonable  assurance 
that  at  least  one  means  of  achieving  and 
maintaining  safe  shutdown  conditions 
will  remain  available  during  and  after 
any  postulated  fire  in  the  plant,  and 
therefore,  the  underljdng  purpose  of  the 
rule  is  met. 

Based  on  the  NRC  staff  review,  and 
circiunstances  described  above,  the  staff 
concludes  that  an  exemption  from  the 
technical  requirements  of  Section 
III.G.2.C  of  appendix  R  to  10  CFR  part 
50  to  the  extent  that  it  requires  the 
enclosure  of  cables  of  one  redundant 
train  of  safe  shutdown  equipment  in  a 
1-hour  fire  rated  barrier,  is  appropriate 
for  fire  area  CT-l.  See  the  safety 
evaluation  that  supports  these  findings 
dated  May  29,  2001. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  Entergy 
Nuclear  FitzPatrick,  LLC  and  Entergy 
Nuclear  Operations,  Inc.  the  requested 
exemption  from  the  requirements  of 
Section  in.G.2.c  of  appendix  R  to  10 
CFR  part  50  for  the  JAF. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment  (66  FR27540). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Cynthia  A.  Carpenter, 

Acting  Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-13900  Filed  6-1-01;  8:45  am] 

BHJJNG  COOe  75M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-334  and  50-412] 

FirstEnergy  Nuclear  Operating 
Company,  etal.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73,  issued  to  FirstEnergy 
Nuclear  Operating  Company,  et  al.,  (the 
licensee),  for  operation  of  the  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2  (BVPS-1  and  2)  located  in 
Shippingport,  Pennsylvania. 

Tne  proposed  amendment  would 
revise  the  Technical  Specifications 
(TSs)  associated  with  requirements  for 
handling  irradiated  fuel  assemblies  in 
the  reactor  containment  and  in  the  fuel 
building.  The  proposed  amendment 
would  also  revise  the  TSs  associated 
with  ensuring  that  safety  analysis 
assiunptions  are  met  for  a  postulated 
fuel  handling  accident  (FHA). 
Specifically,  the  revised  FHA 
radiological  analysis  that  is  submitted  in 
support  of  the  proposed  amendment, 
demonstrates  that  "non-recently" 
irradiated  fuel  does  not  contain 
sufficient  fission  products  to  require 
operability  of  accident  mitigation 
features  to  meet  the  accident  analysis 
assumptions.  Consequently,  the 
accident  mitigation  features  such  as 
building  integrity  and  engineered  safety 
feature  (ESF)  ventilation  systems  would 
not  be  required  during  fuel  handling 
activities  that  do  not  involve  "recently" 
irradiated  fuel  assemblies.  The 
radiological  analyses  utilized  to  support 
this  amendment  request  were  performed 
based  on  the  guidance  provided  in 
NUREG-0800,  "Standard  Review  Plan," 
Chapter  15.0.1  and  Regulatory  Guide 
(RG)  1.183,  "Alternative  Radiological 
Source  Terms  for  Evaluating  Design 
Basis  Accidents  at  Nuclear  Power 
Reactors."  The  decay  time  specified  in 
TS  3/4.9.3,  "Decay  Time,"  would  be 
revised  from  150  hours  to  100  hours. 
The  proposed  amendment  also  includes 
administrative,  editorial,  and  format 
changes  to  the  TSs  and  Bases  associated 
with  the  revisions  discussed  above. 
Changes  to  the  Updated  Final  Safety 
Analysis  Reports  for  BVPS-1  and  2 
associated  with  the  description  of  a 
postulated  FHA  and  its  calculated 
radiological  consequences  are  also 
included. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
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Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  July  5,  2001,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  and  is 
accessible  electronically  through  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  link  at  the 
NRC  Web  site  (http://www.nrc.gov).  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
must  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu-e  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  that  may  be  entered 
in  the  proceeding  on  the  petitioner's 
interest.  The  petition  must  also  identify 
the  specific  aspect(s)  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  to  intervene.  Any 
person  who  has  filed  a  petition  for  leave 
to  intervene  or  who  has  been  admitted 
as  a  party  may  amend  the  petition 
without  requesting  leave  of  the  Board 
up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
that  must  include  a  list  of  the 
contentions  that  the  petitioner  seeks  to 
have  litigated  in  the  hearing.  Each 
contention  must  consist  of  a  specific 
statement  of  the  issue  of  law  or  fact  to 
be  raised  or  controverted.  In  addition, 
the  petitioner  shall  provide  a  brief 
explanation  of  the  bases  of  each 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion  that 
support  the  contention  and  on  which 
the  petitioner  intends  to  rely  in  proving 
the  contention  at  the  hearing.  The 
petitioner  must  also  provide  references 
to  those  specific  sources  and  documents 
of  which  the  petitioner  is  aware  and  on 
which  the  petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  that  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  and  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  request  for  a 
hearing  and  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Mary  O'Reilly,  Attorney, 
FirstEnergy  Legal  Department, 
FirstEnergy  Corporation,  76  S.  Main 
Street,  Akron,  OH  44308,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
that  the  petition  and/or  request  should 
be  granted  based  upon  a  balancing  of 
the  factors  specified  in  10  CFR 
2.714(a)(l){i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  19,  2001 
(ADAMS  Accession  No.  ML010810433), 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  accessible 
electronically  Uirough  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  J.  Burkhart, 
Project  Manager.  Section  1 ,  Project 
Directorate  /,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  01-13899  Filed  &-1-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395] 

South  Carolina  Electric  and  Gas 
Company,  V.  C.  Summer  Nuclear 
Station;  Exemption 

1.0    Background 

South  Carolina  Electric  &  Gas 
Company  (SCE&G)  is  the  holder  of 
Facility  Operating  License  No.  NPF-12, 
which  authorizes  operation  of  the  V.C. 
Summer  Nuclear  Station  (the  facility),  at 
steady-state  core  power  levels  not  in 
excess  of  2900  megawatts  thermal.  The 
license  provides,  among  other  things, 
that  the  V.  C.  Summer  Nuclear  Station 
is  subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Fairfield  County 
in  South  Carolina. 

2.0    Purpose 

Pursuant  to  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Section 
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55.59(a)(1),  each  liceiised  operator  is 
required  to  successfully  complete  a 
requalification  program  developed  by 
the  licensee  that  has  been  approved  by 
the  Commission.  This  program  is  to  be 
conducted  for  a  continuous  period  not 
to  exceed  24  months  in  duration  and 
upon  its  conclusion  must  be  promptly 
followed  by  a  successive  requalification 
program.  In  addition,  pursuant  to  10 
CFR  55.59(a)(2),  each  licensed  operator 
must  pass  a  comprehensive 
requalification  written  examination  and 
an  annual  operating  test. 

The  Code  of  Federal  Regulations  at  10 
CFR  55.11  states  that  "The  Commission 
may,  upon  application  by  an  interested 
person,  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  and 
are  otherwise  in  the  public  interest." 

3.0    Discussion 

By  letter  dated  January  12,  2001, 
SCE&G  requested  a  change  to  the  cycle 
dates  for  the  2-year  requalification 
training  program  required  by  10  CFR 
55.59.  This  request  constitutes  a  request 
for  exemption  under  10  CFR  55.11  from 
the  requirements  of  10  CFR  55.59(a)(1) 
and  (a)(2).  The  schedular  exemption 
requested  would  extend  the  period  for 
the  current  cycle  of  the  V.  C.  Summer 
Nuclear  Station  requalification  program 
from  May  31,  2001,  to  August  31,  2001. 
The  next  requalification  period  would 
begin  on  September  1,  2001,  and  end  on 
August  31,  2003,  with  subsequent 
requalification  periods  remaining  on  a 
September  to  August  schedule.  On 
October  13,  2000,  during  routine 
shutdown  inspections,  SCE&G 
discovered  a  leak  in  a  weld  in  the 
reactor  coolant  system.  Activities  to 
determine  the  root  cause  and  extent  of 
this  condition  and  to  repair  the  leak 
extended  through  the  end  of  February 
2001,  months  beyond  the  original 
scheduled  plant  restart.  To  provide  the 
necessary  level  of  licensed  operator 
support  to  ensure  safety  throughout  the 
extended  plant  outage,  SCE&G 
postponed  the  training  and  other 
requalification  program  activities 
originally  planned  during  that  time.  The 
affected  licensed  operators  will 
continue  to  demonstrate  and  possess  the 
required  levels  of  knowledge,  skills,  and 
abilities  needed  to  safely  operate  the 
plant  throughout  the  transitional  period 
via  continuation  of  the  current  licensed 
operator  requalification  program,  and 
the  limited  3-month  delay  in 
completion  of  requalification  for  the 
ciurent  perod  will  have  a  negligible 
effect  on  operator  qualification. 


4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
55.11,  granting  an  exemption  to  SCE&G 
bam  the  requirements  in  10  CFR 
55.59(a)(1)  and  (a)(2)  is  authorized  by 
law  and  will  not  endanger  life  or 
property  and  is  otherwise  in  the  public 
interest. 

Therefore,  the  Commission  hereby 
grants  SCE&G  an  exemption  from  the 
schedular  requirements  of  10  CFR 
55.59(a)(1)  and  (2)  to  allow  the  period 
for  ciurent  cycle  of  the  V.  C.  Summer 
Nuclear  Station  requalification  program 
to  be  extended  beyond  24  months  but 
not  exceeding  27  months,  expiring  on 
August  31,  2001.  The  successive  2-year 
requalification  cycles  will  continue  with 
September  1  as  the  start  date  and 
August  31  as  the  end  date. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  FR  29187). 

This  exemption  is  effective  upon 
issuance,  and  expires  on  August  31, 
2001. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Soger, 

Director,  Division  of  Inspection  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-13901  Filed  6-1-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-247] 

License  No.  DPR-26;  Consolidated 
Edison  Company  of  New  York,  Inc.; 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  April  24,  2001,  as  supplemented 
by  letter  dated  May  3,  2001,  Mr.  David 
A.  Lochbaum,  on  behalf  of  Union  of 
Concerned  Scientists,  requested  that  the 
Nuclear  Regulatory  Commission  (NRG) 
issue  a  Demand  for  Information  (DFI)  to 
licensees  that  use  security  persormel 
supplied  by  Wackenhut  Corporation 
(Wackenhut),  requiring  them  to  provide 
a  docketed  response  explaining  how 
they  comply  with  the  requirement  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  section  26.10  that 
licensees  "provide  reasonable  measures 
for  the  early  detection  of  persons  who 
are  not  fit  to  perform  activities  within 
the  scope  of  this  part"  and  the 
requirement  of  10  CFR  26.20  that 


"licensee  policy  should  also  address 
other  factors  that  could  affect  fitness  for 
duty  such  as  mental  stress,  fatigue  and 
illness." 

The  petitioner  also  requested  that  the 
DFI  should  require  each  licensee  to 
generally  describe  its  policy  for  the 
aforementioned  factors  and  to  explicitly 
describe  its  policy  for  these  factors  as 
applied  to  the  security  personnel 
supplied  by  Wackenhut. 

As  a  basis  for  this  request,  the 
petitioner  stated  that: 

"An  individual  employed  by  Wackenhut 
Corporation  and  assigned  duties  as  a  security 
officer  at  Indian  Point  2  was  fired  on  June  26, 
2000  *   *   *.  The  individual  had  worked  five 
straight  12-hour  shifts  ((12  hours  on  shift 
followed  by  12  hours  off  for  5  straight  days}] 
and  declined  to  report  for  a  sixth  straight  12-        * 
hour  shift  because  he  reported  to  his 
management — in  writing — that  it  would  be 
"physically  and  mentally  exhausting."  The 
individual  reported  to  his  management — in 
writing — ^that  he  was  fully  aware  of  his 
condition  and  "would  not  want  to  be 
negligent  in  performing  [his]  duties  as  a 
security  officer." 

The  security  officer  had  unescorted  access 
to  Indian  Point  2  and  thus  was  covered  by 

10  CFR  part  26  as  specified  in  Section  26.2 

«   *   «  »• 

The  petitioner  also  indicated  that 
Wackenhut  employees  are  required  by 
terms  of  their  employment  application, 
Collective  Bargaining  Agreement,  and 
the  Security  Officer's  Handbook  to 
report  to  work  when  required. 

Thus,  the  petitioner  contends  that  a 
worker  employed  by  Wackenhut  at  an 
NRC-licensed  facility  reported  to  his 
management  that  he  felt  unfit  for  duty, 
declined  to  report  for  mandated 
overtime,  and  was  terminated. 

The  petitioner  also  stated  that  "10 
CFR  26.20  requires  all  licensees  to  have 
formal  policy  and  written  procedures 
for  factors  that  could  render  plant 
workers  unfit  for  duty.  Fatigue  is 
specifically  mentioned  in  10  CFR 
26.20."  The  petitioner  contends  that  the 
Wackenhut's  contractual  right  conflicts 
with  the  Federal  regulations  in  10  CFR 
26.10  (a)  and  (b)  and  that  in  the  subject 
case,  the  individual  essentially  provided 
"reasonable  measiu^s  for  early 
detection"  of  a  condition  rendering  him 
unfit  to  perform  activities  within  the 
scope  of  part  26.  The  petitioner  further 
stated  that  rather  than  respecting  the 
individual's  judgment  or  seeking 
another  opinion  by  a  Medical  Review 
Officer  or  other  health  care  professional, 
Wackenhut  fired  that  individual. 

This  Petition  has  been  accepted  for 
review  ptirsuant  to  10  CFR  2.206  of  the 
NRC's  regulations,  and  has  been  referred 
to  the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  for  action.  In 
accordance  with  Section  2.206, 
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appropriate  action  will  be  taken  on  this 
Petition.  The  Petition  and  the  NRC's 
acknowledgment  letter  are  available  in 
ADAMS  for  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  and  from  the 
ADAMS  Public  Library  component  on 
the  NRC's  Web  site,  http://www.nrc.gov 
(the  Public  Electronic  Reading  Room)  at 
Accession  Nos.  MLOl  11 50296  and 
MLOl  1410223,  respectively.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Jon  R.  Joiuison, 

Deputy  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-13896  Filed  6-1-01;  8:45  am) 
BILUNG  COOE  7590-01-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Joint  Panel  Meeting:  June  20-21, 
2001 — Las  Vegas,  Nevada 

Discussions  of  the  Department  of 
Energy's  Supplemental  Science  and 
Performance  Analyses  (SSPA)  report, 
which  is  expected  to  be  released  around 
the  time  of  the  meeting.  Presentations 
on  how  the  SSPA  addresses  four 
priority  areas  previously  identified  by 
the  Nuclear  Waste  Technical  Review 
Board  as  essential  elements  of  any 
recommendation  of  the  possible 
repository  site  at  Yucca  Mountain, 
Nevada. 

Pursuant  to  its  authority  under 
section  5051  of  Public  Law  100-203, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Wednesday,  Jime  20,  and 
Thursday,  June  21,  2001,  members  of 
the  Nuclear  Waste  Technical  Review 
Board's  (Board)  Panel  on  Performance 
Assessment  and  its  Panel  on  the 
Repository  will  hold  a  joint  meeting  in 
Las  Vegas,  Nevada,  to  discuss  the  U.S. 
Department  of  Energy's  (DOE) 
Supplemental  Science  and  Performance 
Analyses  (SSPA).  The  SSPA,  which  is 
expected  to  be  released  around  the  time 
of  the  meeting,  will  cover  recent 
scientific  and  engineering  studies  and 
analyses  not  reported  in  previous  DOE 
publications  related  to  the  possible 
repository  site  at  Yucca  Moimtain, 
Nevada.  The  meeting  will  be  open  to  the 
public,  and  opportimities  for  public 


comment  will  be  provided.  The  Board  is 
charged  by  Congress  with  reviewing  the 
technical  and  scientific  validity  of  DOE 
activities  related  to  civilian  radioactive 
waste  management. 

The  joint  panel  meeting  will  be  held 
at  the  Crowne  Plaza  Hotel,  4255  South 
Paradise  Road,  Las  Vegas,  Nevada 
89109.  The  telephone  number  is  (702) 
369r4400;  the  fax  number  is  (702)  369- 
3770.  Meeting  times  are  1:00  p.m.  to 
5:00  p.m.  on  Wednesday,  June  20,  and 
8:00  a.m.  to  5:00  p.m.  on  'Thursday,  June 
21. 

On  June  20,  the  DOE  will  present  the 
purpose,  content,  and  overall  results  of 
the  SSPA. 

On  June  21,  the  DOE  will  describe  in 
detail  how  the  SSPA  addresses  four 
priority  areas  identified  by  the  Board  at 
its  January  2001  meeting  in  Amargosa 
Valley,  Nevada,  as  essential  elements  of 
any  potential  site  recommendation: 

•  Meaningful  quantification  of 
conservatisms  and  imcertainties  in  the 
DOE's  performance  assessments 

•  Progress  in  understanding  the 
underlying  fundamental  processes 
involved  in  predicting  the  rate  of  waste 
package  corrosion 

•  Ajn  evaluation  and  a  comparison  of 
the  base-case  repository  design  with  a 
low-temperature  design 

•  Development  of  multiple  lines  of 
evidence  to  support  the  safety  case  of 
the  proposed  repository.  The  lines  of 
evidence  should  be  derived 
independently  of  performance 
assessment  and  thus  not  be  subject  to 
the  limitations  of  performance 
assessment. 

Time  will  be  set  aside  at  the  end  of 
each  day  for  public  comments.  Those 
wanting  to  speak  are  encouraged  to  sign 
the  "Public  Comment  Register"  at  the 
•  check-in  table.  A  time  limit  may  have  to 
be  set  on  individual  remarks,  but 
written  comments  of  any  length  may  be 
submitted  for  the  record.  Interested 
parties  also  will  have  the  opportunity  to 
submit  questions  in  writing. 

A  detailed  agenda  will  be  available 
approximately  one  week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  www.nwtrb.gov. 
Transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff, 
beginning  on  July  30,  2001. 

A  block  of  rooms  has  been  reserved  at 
the  Crovtme  Plaza.  Reservations  must  be 
made  by  May  25  to  receive  the  meeting 
rate.  When  making  a  reservation,  please 
state  that  you  are  attending  the  Nuclear 
Waste  Technical  Review  Board  meeting. 
For  more  information,  contact  the 


NWTRB:  Karyn  Severson,  External 
Affairs;  2300  Clarendon  Boulevard, 
Suite  1300;  Arlington,  Virginia  22201- 
3367;  (tel)  703-235-4473;  (fax)  703- 
235-4495;  (e-mail)  info@nwtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987.  The  Board's  purpose  is  to 
evaluate  the  technical  and  scientific 
validity  of  activities  imdertaken  by  the 
Secretary  of  Energy  related  to  managing 
the  disposal  of  the  nation's  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  In  the  same  legislation.  Congress 
directed  the  DOE  to  characterize  a  site 
at  Yucca  Moimtain,  Nevada,  to 
determine  its  suitability  as  the  location 
of  a  potential  repository  for  the 
permanent  disposal  of  spent  nuclear 
fuel  and  high-level  radioactive  waste. 

Dated:  May  17.  2001. 

William  0.  Banunl, 

Executive  Director.  Nuclear  Waste  Technical 
Review  Board. 

(FR  Doc.  01-13868  Filed  6-1-01;  8:45  am] 

BILUNO  COOC  6«2iy-A-« 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Reclearance  of  Prevk>usly 
Approved  Collections;  SF  85,  SF  85P, 
SF  8SP-S,  SF  86,  SF  86A 

AGENCY:  U.S.  Office  of  Personnel 

Management. 

action:  Notice.  _ 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  2.  1995)  and 
5  CFR  1320.5(a)(l)(iv),  this  noUce 
annoimces  that  0PM  intends  to  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  five 
(5)  information  collections  described 
below  and  solicits  comments  on  them. 
Executive  Order  12968  dated  August  2, 
1995,  establishes  a  uniform  Federal 
personnel  security  program.  In  addition. 
Executive  Order  10450  requires  an 
investigation  appropriate  to  position 
sensitivity  level. 

The  Standard  Form  85,  Questionnaire 
for  Non-Sensitive  Positions,  is 
completed  by  appointees  to  non- 
sensitive  duties  with  the  Federal 
govenunent.  Information  collected  on 
this  form  is  used  by  the  Office  of 
Personnel  Management  and  by  other 
Federal  agencies  to  initiate  the 
background  investigations  required  to 
determine  basic  suitability  for  Federal 
employment  in  accordance  with  5  U.S.C 
3301,  3302  and  3304  and  E.O.  10577  (5 
CFR  Rule  V)  as  amended  by  E.O.  12107. 
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The  number  of  respondents  annually 
who  are  not  Federal  appointees  is 
expected  to  be  10  with  total  reporting 
hours  of  5. 

The  Standard  Form  85P, 
Questionnaire  for  Public  Trust 
Positions,  is  completed  by  persons 
seeking  placement  in  positions 
currently  labeled  "public  trust" 
positions  because  of  their  enhanced 
responsibilities,  and  in  certain  sensitive 
positions,  that  do  not  require  access  to 
classified  information.  This  information 
collection  includes  Standard  Form  85P- 
S,  Supplemental  Questioimaire  for 
Selected  Positions.  Information 
collected  on  the  SF  85P  and  SF85  P-S 
is  used  by  OPM  and  other  Federal 
agencies  to  initiate  background 
investigations  required  to  determine 
suitability  for  placement  in  public  trust 
or  other  sensitive,  non-access  positions 
in  accordance  with  5  U.S.C.  3301  and 
3302.  E.O.  10577  (5  CFR  Rule  V)  as 
amended  by  E.O.  12107,  and  OMB 
Circular  A-130.  Management  of  Federal 
Information  Resources,  revised 
November  28,  2000.  The  number  of 
respondents  annually  who  are  not 
Federal  employees  is  expected  to  be 
1500  with  total  reporting  hours  of  1500. 
The  Standard  Form  86,  Questionnaire 
for  National  Security  Positions,  is 
completed  by  persons  performing  or 
seeking  to  perform  national  secxirity 
duties  for  the  Federal  government.  This 
information  collection  also  includes 
Standard  Form  86A,  Continuation  Sheet 
for  Questioimaires.  SF86.  SF85P  and 
SF85,  which  is  used  to  provide 
formatted  space  to  continue  answers  to 
questions.  Information  collected  is  used 
by  the  Office  of  Personnel  Management 
and  by  other  Federal  agencies  to  initiate 
the  backgroimd  investigations  required 
to  determine  placement  in  national 
security  positions  in  accordance  with  42 
U.S.C.  2165,  E.O.  10450,  Security 
Requirements  for  Government 
Employment,  and  E.O.  12968,  Access  to 
Classified  Information.  The  number  of 
respondents  annually  who  are  not 
Federal  employees  is  expected  to  be 
172,150  with  total  reporting  hours  of 
258,225. 

Comments  are  particularly  invited  on 
the  following: 

— Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  the  Office 
of  Personnel  Management,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  of 
information  is  accurate  and  based  on 
valid  assumptions  and  methodology; 
and 
— Ways  in  which  we  can  minimize  the 
burden  of  collection  of  information  on 


those  who  respond  through  the  use  of 
appropriate  technological  collection 
tediniques  or  other  forms  of 
information  technology. 

To  obtain  copies  of  this  information, 
please  contact  Mary  Beth  Smith-Toomey 
at  (202)  606-8358  or  by  e-mail  at 
mbtoomey®opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
3,  2001. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Richard  A.  Ferris, 
Associate  Director,  Investigations 
Service,  Office  of  Personnel 
Management,  1900  E  Street,  NW  Room 
5416,  Washington,  DC  20415-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rasheedah  I.  Ahmad,  Program  Analyst, 
Investigations  Service,  OPM,  (202)  606- 
7983  or  fax  (202)  606-2390. 

Office  of  Personnel  Management 

Steven  R.  Cohen, 

Acting  Director. 

[PR  Doc.  01-13920  Filed  6-1-01;  8:45  am] 

BHJJMQ  CODE  S235-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reinstatement, 
With  Change,  of  a  Previously 
Approved  Information  Collection  for 
Which  Approval  Has  Expired:  Forms  Ri 
38-117, 38-118,  AND  37-22 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  annoimces  that  the  Office  of 
Persoimel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  reinstatement, 
with  change,  of  a  previously  approved 
information  collection  for  which 
approval  has  expired.  RI  38-117, 
Rollover  Election,  is  used  to  collect 
information  from  each  payee  affected  by 
a  change  in  the  tax  code  (Public  Law 
102-318)  so  that  OPM  can  make 
payment  in  accordance  with  the  wishes 
of  the  payee.  RI  38-118,  Rollover 
Information,  explains  the  election.  RI 
37-22,  Special  Tax  Notice  Regarding 
Rollovers,  provides  more  detailed 
information. 

Approximately  1,000  RI  38-117  forms 
will  be  completed  annually.  We 
estimate  it  takes  approximately  30 
minutes  to  complete  the  form.  The 
annual  burden  is  500  hours. 


For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Conunents  on  this  proposal 
should  be  received  on  or  before  July  5, 
2001. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  Melton,  Chief,  Operations     • 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349A,  Washington,  DC 
20415-3450 
and 
Joseph  Lackey,  OPM  Desk  Officer. 
Office  of  Iiifonnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235. 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION- 
CONTACT:  Doima  G.  Lease,  Team  Leader, 
Forms  Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Steven  R.  Cohen, 

Acting  Director. 

(FR  Doc.  01-13918  Filed  6-1-01;  8:45  am) 

BHJJNO  CODE  632S-aO-P 


OFnCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  an  Expiring 
Information  Collection:  Ri  30-10 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  annoimces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  review  of  an 
expiring  information  collection.  RI  30- 
10,  Disabled  Dependent  Questionnaire, 
is  used  by  the  Office  of  Personnel 
Management  to  collect  information 
about  the  medical  condition  and  earning 
capacity  of  disabled  adult  children  to 
determine  whether  they  are  eligible  for 
health  benefits  coverage  and/or  siarvivor 
aimuity  payments  under  the  Civil 
Service  Retirement  System  or  the 
Federal  Employees  Retirement  System. 
Approximately  2,500  RI  30-10  forms 
will  be  completed  annually.  The  form 
takes  approximately  60  minutes  to 
complete.  The  annual  burden  is  2,500 
hours. 
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For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  5, 
2001. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Room  3349A,  Washington,  DC 

11    20415 

II  and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Iiiformation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 

Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Steven  R.  Cohen, 

Acting  Director 

[FR  Doc.  01-13919  Filed  6-1-01;  8:45  am] 

BILUNG  CODE  6325-SO-P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting:  Notification  of 
Kam  Added  to  Meeting  Agenda 

DATE  OF  MEETING:  Jime  4,  2001. 

STATUS:  Closed. 

PREVIOUS  ANNOUNCEMENT:  66  FR  28764, 
May  24,  2001. 

ADDTDON:  Postal  Rate  Commission 
Opinion  and  Recommended  Decision  in 
Docket  No.  MC2001-1,  Experimental 
Presorted  Priority  Mail  Rate  Categories. 
By  paper  vote  on  May  29  and  30,  2001, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  unanimously 
to  add  this  item  to  the  agenda  of  its 
closed  meeting  and  that  no  earlier 
announcement  was  possible.  The 
General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  in  her 
opinion  discussion  of  this  item  may  be 
properly  closed  to  public  observation 
imder  the  Government  in  the  Sunshine 
Act. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  G.  Hunter,  Secretary  of  the  Board, 
U.S.  Postal  Service.  475  L'Enfant  Plaza 


SW..  Washington.  DC  20260-1000. 
Telephone  (202)  268-4800. 

David  G.  Hunter, 

Secretary. 

[FR  Doc.  01-14132  Filed  5-31-01;  3:15  pm) 

BHJJNG  CODE  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Request  for  Internet  Services. 

The  RRB  is  establishing  a  Person 
Identification  Nimiber  (PIN)/Password 
system  that  will  allow  RRB  applicants, 
annuitants  and  other  customers  to 
conduct  business  with  the  agency 
electronically.  As  part  of  that  system, 
the  RRB  vdll  collect  and  use 
information  needed  to  establish  a 
Password  Request  Code  (PRC)  vnth  the 
RRB.  Once  a  PRC  is  established,  the 
RRB  will  collect  information  from  users 
to  establish  a  unique  PIN/Password  that 
will  allow  access  to  all  RRB  Internet 
based  applications.  To  receive  a  PRC, 
the  RRB  will  request  that  the  following 
information  be  provided  in  all  cases: 
The  name  of  the  railroad  employee,  the 
railroad  employee's  Social  Security 
Number,  their  date  of  birth  and  their 
mailing  address.  In  addition,  spouses  of 
railroad  employees  requesting  their  ovim 
PRC's  will  also  be  required  to  provide 
their  full  name,  social  security  nimiber, 
date  of  birth  and  mailing  address  if 
difference  from  the  railroad  employee. 
Optional  information  will  include  their 
internet  E-mail  address  and  day  time 
telephone  niunber.  The  information 
provided  will  be  matched  against 
records  of  the  railroad  employee 


maintained  by  the  RRB.  If  the 
infomxation  is  verified,  the  request  will 
be  approved  and  the  RRB  will  mail  a 
PRC  to  the  requestor.  If  the  information 
does  not  match,  the  requestor  will  be* 
advised  to  contact  the  nearest  RRB  field 
office  to  resolve  any  discrepancy.  After 
obtaining  a  PRC  from  the  RRB,  the 
requestor  can  apply  for  a  PIN/Password 
online.  Once  the  PIN/Password  has  been 
established,  the  requestor  will  have 
access  to  all  RRB  Internet  based 
applications. 

The  RRB  estimates  that  approximately 
5000  requests  for  PRC's  and  PIN/ 
Passwords  will  be  received  annually. 
Completion  is  voluntary,  however,  the 
RRB  will  be  imable  to  provide  a  PRC  or 
allow  a  requestor  to  establish  a  PIN/ 
Password  (thereby  denying  system 
access),  if  the  requests  are  not 
completed.  We  estimate  that  it  will  take 
about  5  minutes  per  response  to  secure 
a  PRC  and  about  1.5  minutes  to 
establish  a  PIN/Password. 

Additional  Information  or  Comments 

To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  01-13937  Filed  6-1-01;  8:45  am) 

BHXING  CODE  7MB-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  34-44354;  HI*  No.  SR-Amm- 
2001-25] 

Seif-Reguiatory  Organizations;  Nottc«  ^ 
of  Filing  of  Proposed  Rule  Changs  by 
the  American  Stock  Exchange  LLC 
Relating  to  Generic  Listing  Standards 
for  Portfolio  Depository  Receipts  and 
Index  Fund  Shares 

May  25.  2001. 

Pursuant  to  section  19(b)(l-)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  than  on  May  3, 
2001,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


'  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-4. 
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("Commission")  the  proposed  rule 
cliange  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  1000,  Commentary  .03  and  Rule 
lOOOA,  Conunentary  .02  regarding 
generic  listing  standards  for  Portfolio 
Depositary  Receipts  ("PDRs")  and  Index 
Fund  Shares.  Below  is  the  text  of  the 
proposed  rule  change.  Text  in  brackets 
indicates  material  to  be  deleted,  and  text 
in  italics  indicates  material  to  be  added. 
*        •        *        •        * 

Portfolio  Depositary  Receipts 

Rule  1000    No  change. 
***** 

Commentary 

***** 

.03    The  Exchimge  may  approve  a  series  of 
Portfolio  Depositary  Receipts  for  listing  and 
trading  pursuant  to  Rule  19b-4{e)  under  the 
Securities  Exchange  Act  of  1934  provided 
each  of  the  following  criteria  is  satisfied: 

(a)  Eligibility  Criteria  for  Index 
Components.  IJpon  the  initial  listing  of  a 
series  of  Portfolio  Depositary  Receipts  on  the 
Exchange,  the  component  stocks  of  an  index 
or  portfolio  underlying  such  series  of 
Portfolio  Depositary  Receipts  shall  meet  the 
following  criteria: 

(1)  No  change 

(2)  No  change 

(3)  The  most  heavily  weighted  component 
stock  cannot  exceed  [25%)  30%  of  the  weight 
of  the  index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks  cannot 
exceed  65%  of  the  weight  of  the  index  or 
portfolio. 

No  further  change. 


Index  Fund  Shares 

Rule  lOOOA 

*         *         *         »         * 

Commentary 

***** 

.02    The  Exchange  may  approve  a  series  of 
Index  Fund  Shares  for  listing  pursuant  to 
Rule  19b-*(e)  under  the  Securities  Exchange 
Act  of  1934  provided  each  of  the  following 
criteria  is  satisfied: 

(a)  Eligibility  Criteria  for  Index 
Components.  .Upon  the  intital  listing  of  a 
series  of  Index  Fund  Shares,  each  component 
of  an  index  or  portfolio  underiying  a  series 
of  Index  Fund  Shares  shall  meet  the 
following  criteria: 

(1)  No  change. 

(2)  No  change. 

(3)  The  most  heavily  weighted  component 
stock  cannot  exceed  (25%)  30%  of  the  weight 
of  the  index  or  portfolio,  and  the  five  most 
heavily  weighted  component  stocks  cannot 


exceed  65%  of  the  weight  of  the  index  or 
portfolio. 
No  further  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  Rule  1000,  Commentary  .03 
and  Rule  lOOOA,  Commentary  .02 
provide  generic  listing  standards  for 
PDRs  and  Index  Fund  Shares, 
respectively,  to  permit  listing  and 
trading  of  these  securities  piu^uant  to 
Rule  19b-4(e)  imder  the  Act.3  Rule  19b- 
4(e)  •*  provides  that  the  listing  and 
trading  of  a  new  derivative  securities 
product  by  a  self-regulatory  organization 
shall  not  be  deemed  a  proposed  rule 
change,  pursuant  to  paragraph  (c)(1)  of 
Rule  19b-4,5  if  the  Commission  has 
approved,  pursuant  to  section  19(b)  of 
the  Act,^  the  self-regulatory 
organization's  trading  rules,  procedures 
and  listing  standards  for  the  product 
class  that  would  include  the  new 
derivative  seciuities  product,  and  the 
self-regulatory  organization  has  a 
siuveillance  program  for  the  product 
class.  ^  The  Commission  has  approved 
Rule  1000,  Commentary  .02  and  Rule 
lOOOA,  Commentary  .03.» 

These  generic  listing  standards  are 
intended  to  ensure  that  a  substantial 
portion  of  the  weight  of  an  index  or 
portfolio  is  accounted  for  by  stocks  with 
substantial  market  capitalization  and 
trading  volimie.  Rule  1000,  Commentary 
.03  and  Rule  lOOOA,  Commentary  .02 
provide  that,  upon  the  initial  listing  of 
a  series  of  PDRs  or  Index  Fimd  Shares 


M7  CFR  240.19b-4(e). 

«17CFR240.19b-4(e). 

» 17  CFR  240.19b-4(c)(l). 

•15U.S.C.  78s(h). 

'  See  Securities  Exchange  Act  Release  No.  40761 
(December  8, 1998),  63  FR  70952  (December  22, 
1998). 

"  See  Securities  Exchange  Act  Release  No.  42787 
(May  15.  2000),  65  FR  33598  (N<ay  24.  2000). 


under  rule  19b-4(e),3  component  stocks 
that  in  the  aggregate  accoimt  for  at  least 
90  percent  of  the  weight  of  the  index  or 
portfolio  must  have  a  minimum  market 
value  of  at  least  $75  million.  In 
addition,  the  component  stocks  in  the 
index  must  have  a  minimum  monthly 
trading  volume  during  each  of  the  last 
six  months  of  at  least  250,000  shares  for 
stocks  representing  at  least  90  percent  of 
the  weight  of  the  index  or  portfoUo. 

Currently,  Rule  1000,  Commentary 
.03(a)93),  and  Rule  lOOOA,  Commentary 
.02(a)(3)  provide  that  the  most  heavily 
weighted  component  stock  in  an 
imderlying  index  cannot  exceed  25 
percent  of  the  weight  of  the  index  or 
portfolio,  and  the  five  most  heavily 
weighted  component  stocks  cannot 
exceed  65  percent  of  the  weight  of  the 
index  or  portfolio.  The  Exchange 
proposes  to  increase  bom  25  percent  to 
30  percent  the  permissible  weight  of  the 
most  heavily  weighted  component  stock 
in  an  imderlying  index.  The  Exchange  is 
not  amending  the  existing  requirement 
that  the  five  most  heavily  weighted 
stocks  cannot  exceed  65  percent  of  the 
weight  of  the  index  or  portfolio.  This 
change  will  provide  additional 
flexibility  to  unit  investment  trusts  or 
mutual  funds  to  be  listed  pursuant  to 
Rule  19b-4(e)  ^°  in  structuring  their 
products  and  will  help  reduce  possible 
concerns  associated  v«th  a  single  stock 
exceeding  the  25  percent  threshold 
immediately  prior  to  initial  listing  and 
trading  due  to  a  spike  in  the  price  of  the 
most  heavily  weighted  index  stock.  The 
Exchange  notes  that,  notwithstanding 
this  change,  unit  investment  trusts 
(including  PDRs)  and  mutual  funds 
(including  Index  Ftmd  Shares)  are 
subject  to  Internal  Revenue  Code 
Suhchapter  M  requirements  applicable 
to  regulated  investment  companies.  In 
order  to  maintain  regulated  investment 
company  status,  these  entities  woidd  be 
required  to  rebalance  their  portfolios 
quarterly  to  avoid  any  one  stock 
exceeding  a  25  percent  weighting  in  the 
trust's  or  fund's  portfolio.^' 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act " 
in  general,  and  furthers  the  objective  of 


9  17CFR240.19b-4(e). 

>''17CFR240.19b-*(e). 

' '  Under  Subchapter  M  of  the  Internal  Revenue 
Code,  for  a  fund  to  qualify  as  a  regulated  investment 
company,  the  securities  of  a  single  issuer  can 
account  for  no  more  than  25  percent  of  a  fund's 
total  assets,  and  at  least  50  percent  of  a  fund's  total 
assets  must  be  comprised  of  cash  (including 
government  securities)  and  securities  of  single 
issuers  whose  securities  account  for  less  than  5 
percent  of  such  fund's  total  assets. 

>M5  U.S.C.  78«b). 
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section  6(b)(5)  of  the  Act  '^  in  particular, 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system,  to 
protect  investors  and  the  public  interest 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I  The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

I     No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


"15U.S.C.  78f(b)(5) 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-25  and  should  be 
submitted  by  June  25,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-13883  Filed  &-1-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44356;  RIe  No.  SfM:BOE- 
00-56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.;  To  Amend  Its  Rules  To  Allow  for 
Certain  Orders  Entered  Through  the 
Exchange's  Order  Routing  System  To 
Automatically  Trade  Against  Orders  in 
the  Exchange's  Customer  Limit  Order 
Bool( 

May  25,  2001. 

Piu'suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
13,  2000,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nUe 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  provide  for  certain  orders  entered 
through  the  Exchange's  Order  Routing 
System  ("ORS")  to  automatically  trade 
against  orders  in  the  Exchange's 
customer  limit  order  book.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 


Chicago  Board  Options  Exchange, 
Incorporated 

Rules 


Chapter  VI — Doing  BusineM  on  the 
Exchange  Floor 

Rule6.8£.    Automatic  ORS  Order 
Execution  Agaitut  Booked  Orden 

(a)  When  the  best  bid  or  offer  on  the 
Exchange's  book  constitutes  the  best  bid  or 
offer  on  the  Exchange,  any  marketable  public 
customer  order  routed  through  the 
Exchange's  Order  Routing  System  ("ORS") 
will  be  automatically  executed  against  the 
book  up  to  the  size  of  the  booked  orderis) 
establishing  the  best  bid  or  offer  on  the 
Exchange  to  the  extent  such  execution  is  not 
a  price  inferior  to  the  current  best  bid  or  offer 
in  any  other  maricet.  Any  remaining  Ixilance 
of  the  marketable  public  customer  ORS  order 
shall  be  rerouted  through  ORS  and  handled 
in  accordance  with  all  applicable  Exchange 
rules  and  policies. 

(b)  The  appropriate  Floor  Procedure 
Committee  ("FPC")  may  determine  which 
option  classes  will  be  subject  to  paragraph  (a) 
of  this  Rule. 

(c)  In  unusual  market  conditions,  two  Floor 
Officials,  the  FPC  Chairman,  or  the 
Chairman 's  designeemay  exempt  an  option 
class  from  paragraph  (a)  of  this  Rule. 


"  17  CFR  200.30-3(a)(12). 
M5  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  die  Proposed  Rule 
Change 

1.  Purpose 

On  December  1, 1998,  the 
Commission  approved  a  CBOE  rule 
change  establishing  the  Exchange's 
Automated  Book  Priority  System 
("ABP").-^  ABP  allows  an  order  entered 
into  the  Exchange's  Retail  Automatic 
Execution  System  ("RAES")  to  trade 
directly  with  an  order  on  the  Exchange's 
customer  limit  order  book  in  those  cases 
where  the  best  bid  (offer)  on  the 
Exchange's  book  is  equal  to  the 
prevailing  market  bid  (offer).  ABP  has 


'  Securities  Exchange  Act  Release  No.  41995 
(October  8. 1999),  64  FR  56547  (October  20. 1999). 
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aided  customers  using  the  RAES  system 
as  well  as  customers  whose  orders  are 
in  the  Exchange's  book,  because  both 
categories  of  orders  have  been  executed 
more  quickly  than  they  would  have 
been  executed  otherwise.  Further,  ABP 
has  been  beneficial  in  helping  prevent 
RAES  orders  from  becoming  subject  to 
market  risk  and  in  preserving  the 
priority  of  booked  orders.  The  Exchange 
now  proposes  to  expand  the  application 
of  the  ABP  system  to  allow  booked 
orders  to  trade  directly  with  any 
incoming  marketable  public  customer 
order  routed  through  ORS,  as  opposed 
to  only  RAES-eligible  orders. 

Ciurently,  when  a  non-RAES  eligible 
order  is  entered  into  the  Exchange's 
ORS  at  a  time  when  the  prevailing 
market  bid  (offer)  is  equal  to  the  best  bid 
(offer)  on  the  Exchange's  book,  the  order 
is  routed  to  a  Floor  Broker's  terminal,  a 
work  station  in  the  crowd,  or  the  order- 
sending  firm's  booth.  This  helps  ensure 
that  the  orders  are  handled  and 
executed  in  a  manner  that  is  consistent 
with  CBOE  Rule  6.45,  which  provides 
that  bids  or  offers  displayed  on  the 
customer  limit  order  book  are  entitled  to 
priority  over  other  bids  or  offers  at  the 
same  price.  However,  once  an  order  is 
so  routed,  that  order  becomes  subject  to 
market  risk  as  there  may  be  some  delay 
between  the  time  the  order  is  rerouted 
and  the  time  the  order  is  actually  filled 
in  open  outcry,  hi  times  of  extreme 
market  volatility,  even  a  short  period  of 
time  between  the  rerouting  and  the 
execution  of  the  order  could  have  a 
significant  effect  on  the  price  at  which 
the  order  is  executed. 

To  remedy  this  delay  in  the  execution 
of  marketable  public  customer  ORS 
orders,  the  Exchange  proposes  to 
automatically  execute  incoming 
marketable  public  customer  ORS  orders 
against  the  customer  limit  order  book  in 
instances  where  a  booked  limit  order 
represents  or  equals  the  prevailing  best 
bid  (offer).  No  automatic  execution 
would  take  place  if  such  execution 
would  be  a  price  that  is  inferior  to  the 
current  best  bid  (offer)  in  any  other 
market.  The  ORS  order  would  be 
executed  up  to  the  size  of  the  customer 
limit  order(s)  in  the  book  establishing 
such  prevailing  best  bid  (offer).  Any 
remaining  balance  of  the  ORS  order 
would  be  instantly  rerouted  through  the 
ORS  as  if  it  were  a  new  order,  which 
could,  among  other  things,  include 
handling  under  CBOE's  RAES  Rule 
(Rule  6.8). 

The  proposed  change  would  be 
contained  in  proposed  new  Rule  6.8.B., 
which  would  further  provide  that  the 
appropriate  Floor  Procedure  Committee 
("FPC")  could  determine  which  option 
classes  would  be  subject  to  the  rule. 


Furthermore,  the  proposed  rule  would 
allow  two  Floor  Officials,  the  FPC 
Chairman,  or  the  Chairman's  designee  to 
attempt  an  option  class  or  classes  from 
the  proposed  rule's  requirements  if 
warranted  by  unusual  market 
conditions. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  section 
6(b)(5)  of  the  Act*  in  that  it  is  designed 
to  remove  impediments  to  a  free  and 
open  market  and  to  protect  investors 
£md  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for.so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Sh«et,  NW.,  Washington,  DC 
20594-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-56  and  should  be 
submitted  by  June  25,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  01-13884  Filed  6-1-01:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44364;  File  No.  SR-GSCC- 
2001-04] 

Self-^egulatory  Organizations;  The 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Amendments 
to  Fee  Structures 

May  29,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  and  Exchange  Act  of  1934 
("Act,")  1  notice  is  hereby  given  that  on 
April  18,  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  April  27,  2001,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  allow 
GSCC  to  amend  its  fee  structure  to 
reallocate  certain  repurchase  transaction 
("repo")  processing  fees  in  both  its 
delivery-versus-payment  ("DVP")  and 
GCF  Repo  services  to  provide  for  a  more 
equitable  distribution  among  its 
members.  These  changes  became 
effective  on  May  1,  2001. 


*  15  U.S.C.  78flb)(5). 


»17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statement  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  rule 
change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.^ 

A.  Self-Regulatory  Orgaruzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Propqsed  Rule 
Change 

Effective  February  2, 1998.  GSCC 
revised  its  pricing  structure  for  the  cost 
of  carry  related  to  term  repo  transactions 
(i.e.,  repo  transactions  in  which  the 
close  leg  is  scheduled  to  settle  more 
than  one  day  after  the  start  leg)  in  its 
DVP  service  to:  (a)  Cover  the  true  cost 
of  providing  its  netting  services  to  such 
transactions,  which  involves  significant 
risk  management,  operational,  and 
technological  resources  and  (b)  more 
closely  reflect  the  benefits  derived  by 
members  from  the  service.^  To 
accomplish  these  goals,  GSCC  shifted 
frova  a  transactional  charge  to  a  basis 
point  charge,  which  is  a  more 
appropriate  pricing  method  because  it  is 
based  on  the  size  of  the  term  repo 
transaction  in  dollar  terms.  It  thus 
reflects  the  fact  that  the  larger  the  dollar 
amount  of  the  repo  the  more  risk  it 
brings  to  GSCC.  Moreover,  the  larger  the 
dollar  amount  of  the  repo  the  greater  the 
benefits  incurred  by  the  member, 
including  balance  sheet  relief  and 
guaranteed  settlement. 

The  basis  point  charges  that  were 
adopted  by  GSCC  and  are  currently  in 
effect  are  as  follows:  (1)  A  .015  basis 
point  fee  is  applied  to  the  gross  dollar 
amount  of  each  repo  transaction  that  has 
been  compared  and  netted  but  which 
has  not  yet  settled  and  (2)  a  .060  basis 
point  fee  is  applied  to  the  net  dollar 
.amount  of  a  member's  repo  transactions 
within  a  CUSIP  that  have  been 
compared  and  netted;  but  which  has  not 
yet  settied.  The  fee  in  subsection  (1) 
reflects  the  potential  balance  sheet  offset 
benefit  derived  by  the  member  for  its 
repo  activity.  The  fee  in  subsection  (2) 
reflects  the  guarantee  of  settlement  and 


2  The  Comniission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 

'  Securities  Exchange  Act  Release  No.  34-39685 
(February  27.  1998),  63  FR  10055  [File  No.  SR- 
GSCC-97-091  (approving  amendments  to  GSCC's 
fees  for  processing  term  repurchase  agreements). 


other  risk  management  benefits 
provided  by  GSCC  once  a  member's 
activity  has  been  netted  within  a  CUSIP. 
A  similar  set  of  fees  applies  to  GCF 
Repo  transactions  with  no  distinction 
between  overnight  and  term  GCF  Repo 
transactions. 

The  proposed  rule  change  addresses 
the  manner  in  which  the  fee  in 
subsection  (1)  above  is  applied  to 
brokered  term  repo  transactions. 
Currently  if  Dealer  A  and  Dealer  B  enter 
into  a  DVP  term  repo  transaction  or  a 
GCF  Repo  transaction  through  Repo 
Broker  C,  each  of  Dealer  A  and  Dealer 
B  would  be  subject  to  the  .015  basis 
point  charge.  Repo  Broker  C,  however, 
would  be  subject  to  two  .015  basis  point 
charges  (i.e.,  the  repo  transaction  with 
Dealer  A  and  the  reverse  with  Dealer  B 
for  a  total  .030  basis  point  fee).  It  is  the 
inequity  in  the  application  of  the  fee 
structure  to  brokers  and  dealers  that 
GSCC  is  proposing  to  address  herein. 

Specifically,  GSCC  is  proposing  to 
reduce  the  fee  for  repo  brokers  with 
respect  to  their  DVP  term  brokered  repo 
transaction  activity  and  their  GCF  Repo 
transaction  activity  to  a  .010  basis  point 
fee  and  to  increase  the  fee  for  all  other 
netting  members  (including  repo 
brokers  with  respect  to  their  non- 
brokered  repo  transaction  activity)  to  a 
.020  basis  point  fee.  Therefore,  in  the 
example  above,  each  of  Dealer  A,  Dealer 
B,  and  Repo  Broker  C  would  be  required 
to  pay  a  .020  basis  point  fee.  Repo 
Broker  C's  fee  reflects  a  .010  basis  point 
charge  for  the  repo  with  Dealer  A  and 
a  .010  basis  point  charge  for  the  reverse 
with  Dealer  B.  This  results  in  a  more 
equitable  treatment  of  all  of  the  parties 
to  the  transaction. 

GSCC  is  not  proposing  any  changes  to 
the  current  .060  basis  point  fee 
applicable  to  the  net  dollar  amoimt  of 
DVP  term  repo  transactions  within  a 
CUSIP  or  GCF  Repo  transactions.  The 
.060  basis  point  fee,  which  is  based  on 
netted  dollar  amoimts,  does  not  raise 
issues  of  inequitable  application 
because  brokers  maintain  flat  positions. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  Act 
because  it  involves  changes  to  GSCC's 
fee  structure  that  more  fairly  reflects  the 
distribution  of  the  costs  incurred  by 
GSCC  in  providing  services  to  its 
members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  GSCC. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  and  Rule  19b- 
4(fi(2)  thereimder  because  the  proposed 
rule  change  is  changing  a  due,  fee,  or 
charge  imposed  by  the  self-regulatory 
organization.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Sti«et.  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCG-2001-04  and 
should  be  submitted  by  June  25,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  01-13956  Filed  6-1-01;  8:45  am] 
BUmO  COOE  S010-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44355;  File  No.  SR-PCX- 
2000-21] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Concerning 
Financial  Arrangements  of  Options 
Floor  Members 

May  25,  2001. 

I.  Introduction 

On  July  12,  2000,  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-^ 
thereimder.2  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposed 
rule  change  to  eliminate  PCX  Rule  6.40, 
which  pertains  to  financial 
arrangements  of  options  floor  members, 
and  to  adopt  supplemental  rules  on 
options  floor  members  who  are  trading 
for  the  same  joint  account.  ^  The  PCX 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  on  November  29, 
2000.*  The  proposed  rule  change,  as 
amended,  was  published  for  comment 
and  appeared  in  the  Federal  Register  on 
December  22,  2000.^  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  PCX's  proposed 
rule  change,  as  amended. 

n.  Description  of  the  Proposal 

The  PCX  proposes  to  eliminate  PCX 
Rule  6.40,  which  ciurently  prohibits 
options  floor  members  with  financial 
arrangements  from  trading  in  the  same 
trading  crowd  unless  they  have  received 
either  a  short-term  or  a  long-term 
exemption  from  the  Options  Floor 
Trading  Committee. 

The  PCX  proposes  to  replace  PCX 
Rule  6.40  with  PCX  Rule  6.84(h).  which 
governs  options  floor  trading  for  joint 
accounts.  Proposed  subsection  (h)(1)  of 
PCX  Rule  6.84  states  that  a  joint  account 
may  be  simultaneously  represented  in  a 
trading  crowd  only  by  participants  who 
are  trading  in  person.  It  further  provides 
that  orders  for  a  joint  accoimt  may  not 


>  15  U.S.C.  78s(b)(l). 

M7  CFR  240.19b-*. 

'The  PCX  subsequently  submitted  the  text  of  the 
proposed  rule  change  language  properly  formatted 
for  publication  in  the  Federal  Register.  The 
reformatted  version  did  not  contain  any  substantive 
changes  to  the  proposed  rule  change  language.  See 
letter  dated  November  1.  2000,  from  Michael  D. 
Pierson,  PCX.  to  Kelly  Riley,  Division  of  Market 
Regulation,  SEC. 

*  Letter  dated  November  29,  2000,  from  Michael 
D.  Pierson,  PCX.  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation,  SEC. 

*  Securities  Exchange  Act  Release  No.  43714 
(December  12.  2000),  65  FR  80970  (December  22, 
2001). 


be  entered  in  a  trading  crowd  in  which 
a  participant  of  the  joint  account  is 
trading  in  person  for  the  joint  account. 
If  no  participant  is  trading  in  person  in 
the  trading  crowd  for  the  joint  account, 
then  a  floor  broker  may  represent  orders 
in  the  trading  crowd  on  behalf  of  the 
joint  account  as  long  as  the  same  option 
series  is  not  concurrently  represented  by 
more  than  one  floor  broker. 

Proposed  subsection  (h)(2)  of  PCX 
Rule  6.84  provides  that  market  makers 
may  alternate  trading  in-person  between 
their  individual  and  joint  accoimts 
while  in  the  trading  crowd.  It  further 
provides  that  market  makers  who 
alternate  trading  between  accounts  must 
ensure  that  while  trading  the  joint 
account  another  participant  does  not 
enter  orders  through  a  floor  broker  for 
the  joint  account  in  the  same  trading 
crowd. 

Proposed  subsection  (h)(3)  of  PCX 
Rule  6.84  provides  that  before  beginning 
trading  on  behalf  of  a  joint  account, 
participants  in  the  joint  account  are 
responsible  for  determining  whether 
any  floor  brokers  are  representing  orders 
in  the  same  trading  crowd  on  behalf  of 
the  same  joint  account.^ 

Proposed  subsection  (h)(4)  of  PCX 
Rule  6.84  provides  that  floor  brokers 
may  not  represent  a  joint  account  of 
which  they  are  a  participant. 

Proposed  subsection  (n)(5)  of  PCX 
Rule  6.84  provides  that  market  makers 
who  are  trading  in  person  in  a  trading 
crowd  may  not  enter  orders  with  a  floor 
broker  either  for  joint  accounts  in  which 
they  are  participants  or  for  their 
individual  accounts. 

Proposed  subsection  (h)(6)  of  PCX 
Rule  6.84  provides  that  the  following 
trades  are  prohibited:  (a)  Trades 
between  a  joint  account  participant's 
individual  account  and  a  joint  accoimt 
in  which  that  person  is  a  participant;  (b) 
trades  between  two  joint  accounts 
having  common  participants;  and  (c) 
trades  in  which  the  buyer  and  seller  are 
representing  the  same  joint  account  and 
are  on  opposite  sides  of  the  transaction. 

PCX  Rule  6.85  currently  provides  that 
a  market  maker  and  a  floor  broker  who 
represents  orders  on  behalf  of  the 
market  maker  may  not  be  represented  at 
a  trading  post  concurrently.  This 
principle  against  dual  representation  of 
a  market  maker  account  has  been 
extended  to  cover  joint  accoimts,  as 
ciurently  provided  in  PCX  Rule  6.84, 
Commentary  .04.^  The  Exchange  is  now 


*Cy.  PCX  Rule  6.85,  Commentary  .01  (similar 
requirement  applicable  to  market  makers). 
'  Commentary  .04  of  PCX  Rule  6.84  provides: 
Any  order  of  a  joint  account  participant,  which 
is  executed  by  a  Floor  Broker,  shall  be  in 
accordance  with  procedures  set  forth  in  Rule  6.85, 
except  that  the  joint  account  trading  number  with 


proposing  to  adopt  supplemental 
procedures  that  apply  to  situations 
where  a  joint  account  is  being 
concurrently  represented  by  more  than 
one  market  maker  representative,  and  to 
situations  where  a  joint  account  is  being 
represented  by  a  floor  broker. « 

Finally,  the  Exchange  is  proposing  to 
make  technical  changes  to  PCX  Rule 
4.18  and  PCX  Rule  6.84  by  removing 
cross-references  to  PCX  Rule  6.40. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  thereunder  applicable  to  a  national 
securities  exchange,  particularly  section 
6(b)(5)  of  the  Act.9 

PCX  Rule  6.40  restricts  PCX  floor 
members  who  have  financial 
arrangements  with  each  other  from 
trading  in  the  same  trading  crowd  at  the 
same  time  in  the  absence  of  an 
exemption.  The  purpose  of  PCX  Rule 
6.40  is  to  prevent  market  makers  who 
have  financial  arrangements  with  each 
other  from  unfairly  dominating  the 
market  in  any  option  class  or  series. 

The  Commission  finds  that  it  is 
appropriate  for  the  PCX  to  eliminate 
PCX  Rule  6.40  and  to  adopt  new 
provisions  under  PCX  Rule  6.84 
imposing  trading  restrictions  on  PCX 
members  who  trade  on  behalf  of  the 
same  joint  account.  The  revisions  to 
PCX  Rule  6.84  specify  the 
circumstances  when  orders  may  be 
entered  or  represented  in  a  trading 
crowd  on  behalf  of  a  joint  account,  and 
also  prohibit  certain  trades  between 
joint  accounts.  Moreover,  the  new 
provisions  of  PCX  Rule  6.84  govern  the 
practice  of  market  makers  alternating 
trading  between  their  individual  and 
joint  accounts.  Finally,  as  the  PCX 
points  out,  PCX  Rule  6.37(c)(2) 
precludes  market  makers,  individually 
or  as  a  group,  from  dominating  the 
market  irrespective  of  whether  the 
parties  have  a  financial  arrangement 
with  each  other. 

In  view  of  the  foregoing,  the 
Commission  believes  that  the 


its  alpha  identification  should  appear  in  the 
'executing  firm'  area.  Additionally,  a  joint  accoimt 
participant  may  not  bid,  offer,  purchase,  sell,  or 
enter  orders  in  an  option  series  in  which  a  Floor 
Broker  holds  an  order  on  behalf  of  the  joint  account 
or  for  the  proprietary  account  of  another  participant 
in  the  joint  account.  Orders  of  joint  account 
participants  in  a  particular  option  series  may  not  be 
concurrently  represented  by  one  or  more  Floor 
Brokers. 

'  The  Exchange  believes  that  these  procedures  are 
substantially  the  same  as  those  set  forth  in 
Regulatory  Circular  RG-98-94  of  the  Chicago  Board 
Options  Exchange  (Joint  Account  Participant 
Trading  in  Equity  Options)  (September  9,  1998), 
CCH  15291. 

» 15  U.S.C.  78f(b)(5). 
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elimination  of  PCX  Rule  6.40,  in 
conjunction  with  the  codification  of 
new  paragraph  (h)  of  PCX  Rule  6.84, 
should  help  assure  an  appropriate 
balance  between  the  need  to  impose 
reasonable  trading  restrictions  for  joint 
account  participants  and  the  need  to 
allow  PCX  members  flexibility  to 
participate  in  trading  crowds. 
Accordingly,  the  Commission  finds  that 
the  PCX's  proposal  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market,  and  to  protect  investors 
and  the  public  interest,  as  specified  in 
section  6(b)(5)  of  the  Act.'" 

IV.  Conclusion 

I     It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-00-21)  is  approved." 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Mai^aret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-13882  Filed  6-1-01;  8:45  am] 
BILUNO  C006  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44345;  File  No.  SR-PCX- 
99-48] 

Self-Regulatory  Organization's;  Pacific 
Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and 
Amendments  No.  1, 2  and  3  Relating  to 
Miscellaneous  House-Keeping 
Amendments  to  Options  Trading  Rules 

May  23.  2001. 

I.  Introduction 

On  November  5, 1999,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  its 
options  trading  rules  for  house-keeping 
purposes. 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 


comment  in  the  Federal  Register  on 
January  16.  2001. ^  No  comments  were 
received  on  the  proposal.  The  proposal 
was  amended  on  January  1 1  and  April 
12,  2001. •♦  In  this  order,  the  Commission 
is  approving  the  proposed  rule  change, 
as  amended. 

n.  Description  of  the  Proposal 

The  PCX  proposes  to  modify  its  rules 
on  options  trading  by  clarifying  existing 
provisions,  eliminating  superfluous 
provisions,  codifying  current  policies 
and  procedures,  and  renumbering 
certain  Option  Floor  Procedure  Advices. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  with  the 
requirements  of  section  6(b)(5). ^ 
Specifically,  the  Commission  finds  that 
updating  and  clarifying  rules  and 
codifying  current  policies  and 
procedures  will  enhance  the  ability  of 
PCX  members  to  comply  with  PCX's 
rules  thereby  promoting  just  and 
equitable  principles  of  trade,  fostering 
tooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  in  general,  protecting 
investors  and  the  public  interest. 

The  Commission  also  considers  the 
proposal  as  it  relates  to  the  PCX's  minor 
rule  violation  plan  to  be  consistent  with 
section  6(b)(5),*  which  requires  that 
members  and  persons  associated  with 
members  be  appropriately  disciplined 
for  violations  of  Exchange  Rules. 

IV.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'  that  the 


•015  U.S.C.  78f[b)(5). 

"  15  U.S.C.  78s(b)(2). 

"  In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 
17  CFR  200.30-3(a)(12). 

>M7  era  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

'17Cra240.19b-4. 


3  Securities  Exchange  Act  Release  No.  43823 
(January  9,  2001),  66  FK  3633. 

*  See  letters  from  Cindy  L.  Sink,  Senior  Attorney, 
Regulatory  Policy,  PCX  to  Heather  Traeger, 
Attorney  Adviser.  Division  of  Market  Regulation 
("Division").  SEC.  dated  January  10  and  April  11. 
2001  ("Amendment  Nos.  2  and  3,"  respectively).  In 
Amendment  No.  2,  proposed  rules  10.13(h)(35)  and 
10.13(k)(i)(35)  are  renumbered  as  10.13(h)(38)  and 
10.13(k)(i)(38)  because  Rules  ie.l3(h)(3S),  (36)  and 
(37)  already  exist.  In  Amendment  No.  3,  Rules 
10.13(h)(30)  and  10.13(k)(i)(30),  which  address 
fines  for  violations  of  option  floor  trading 
restrictions  on  members  with  financial 
arrangements  (Rule  6.40(b)),  are  eliminated  to 
reflect  rule  changes  made  by  other  filings.  Also 
rules  affected  by  the  removal  of  Rules  10.13(h)(30) 
and  10.13(k)(i)(30)  are  retiumbered.  These  are 
technical  amendments  that  do  not  need  to  be 
published  for  comment. 

>  15  U.S.C.  78f(b)(5). 

•15  U.S.C.  78f(b){6). 

'  15  U.S.C.  788(b)(2). 


proposed  rule  change  (SR-PCX-99-48),  ■ 
as  amended,  is  approved. 

For  the  Ckimmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-13885  Filed  6-1-01;  8:45am) 

BILUNG  COOE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^44362;  File  No.  SR-Phlx- 
2001-66] 

Self-Regulatory  Organizations;  Notics 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  To  Extend  Its  Pilot 
Program  to  Disengage  Its  Automatic 
Execution  System  ("AUTO-X")  for  a 
Period  of  Thirty  Seconds  After  ttie 
Number  of  Contracts  Automatically 
Executed  in  a  Given  Option  Meets  the 
AUTO-X  Minimum  Guarantee  for  That 
Option 

May  29,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  N4ay  17, 
2001,  the  Philadelphia  Stock  Exchange. 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC'or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  approve  the  proposal  on 
an  accelerated  basis,  for  a  six-month 
pilot,  scheduled  to  end  on  May  31, 
2001. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend,  for  an 
additional  six  months,  its  pilot  program 
effecting  a  systems  change  to  AUTO-X, 
the  automatic  execution  feature  of  the 
Exchange's  Automated  Options  Market 
System  ("AUTOM"),^  that  would 


\ 


■  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  7es{b)(l). 

»17Cra240.19b-4. 

'  AUTOM  is  the  Exchange's  electronic  order 
delivery  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floors.  Orders  deUvered  through  AUTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature.  AUTO-X. 

ContinuM) 


30038 


Federal  Register /Vol.  66,  No.  107 /Monday,  June  4,  2001 /Notices 


disengage  AUTO-X  for  a  period  of  thirty 
seconds  after  the  number  of  contracts 
automatically  executed  in  a  given 
option  meets  the  AUTO-X  minimum 
guarantee  for  that  option.  The  Exchange 
also  proposes  to  expand  the  nimiber  of 
options  eligible  for  inclusion  in  the  pilot 
firom  the  current  amoimt  of  up  to  thirty 
options  to  an  amount  not  to  exceed  100 
options,  subject  to  the  approval  of  the 
Options  Committee.  The  pilot  program 
was  originally  approved  on  a  six-month 
pilot  basis,  and  will  expire  on  May  31, 
2001.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared»siunmaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organixation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  extend  the  pilot 
program  for  an  additional  six-month 
period,  and  proposes  to  expand  the 
number  of  options  eligible  for  inclusion 
in  the  pilot  program  to  an  amoimt  not 
to  exceed  100  options,  subject  to  the 
approval  of  the  Options  Committee. 

On  December  1,  2000,  the  Phbc's  pilot 
program  became  effective.*  The  pilot 
program  includes  the  following  features: 

•  Once  an  automatic  execution  occurs 
via  AUTO-X  in  an  option,  the  system 
would  begin  a  "counting"  program, 
which  would  coimt  the  number  of 
contracts  executed  automatically  for 
that  option,  up  to  the  AUTO-X 
guarantee,  regardless  of  the  nimiber  of 
executions. 


Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  AUTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange's  trading  floor. 

*  See  Securities  Exchange  Act  Release  No.  43652 
(December  1,  2000),  65  FR  77059  (December  8, 
2000)  (SR-Phlx-00-96)  ("Initial  Pilot  Program"). 
One  comment  letter  was  received  regarding  the 
Commissions  approval  of  the  Initial  Pilot  Program. 
See  letter  from  George  Brunelle.  Brunelle  ft 
Hadjikow,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  January  3,  2001. 

*  See  supra  note  4. 


•  When  the  number  of  contracts 
executed  automatically  for  that  option 
meets  the  AUTO-X  guarantee  within  a 
fifteen  second  time  frame,  the  system 
would  cease  to  automatically  execute 
for  that  option,  and  would  drop  all 
AUTO-X  eligible  orders  in  that  option 
for  manual  handling  by  the  specialist  for 
a  period  of  thirty  seconds  to  enable  the 
specialist  to  refiresh  quotes  in  that 
option.* 

•  Upon  the  expiration  of  thirty 
seconds,  automatic  executions  would 
resume  and  the  "counting"  program 
would  be  set  to  zero  and  begin  counting 
the  number  of  contracts  executed 
automatically  within  a  fifteen  second 
time  frame  again,  up  to  the  AUT(3-X 
guarantee. 

•  Again,  when  the  nimiber  of 
contracts  automatically  executed  meets 
the  AUTO-X  guarantee  within  a  fifteen 
second  time  frame,  the  system  would 
drop  all  subsequent  AUTO-X  eligible 
orders  for  manual  handling  by  the 
specialist  for  a  period  of  thirty  seconds. 

A  significant  purpose  of  this  pilot 
program  is  to  enable  the  Exchange  to 
move  towards  the  dissemination  of 
options  quotations  with  size.^  The 
"counting"  feature  of  the  pilot  program 
fimctions  to  disengage  AUTO-X  for  a 
period  of  thirty  seconds  in  a  given 
option  once  the  niunber  of  contracts 
automatically  executed  meets  the 
AUTO-X  guarantee  for  that  option 
wnthin  a  fifteen-second  time  frame.  A 
similar  "counting"  mechanism  is 
expected  to  be  utilized  upon  the 
implementation  of  the  systems 
necessary  for  the  dissemination  of 
options  quotations  with  size.  Thus,  the 
proposed  extension  of  the  pilot  program 
should  allow  the  Exchange  to  continue 
its  efforts  in  the  process  of  moving 
towards  the  implementation  of 
quotations  with  size. 

The  Exchange  believes  that  an 
extension  of  the  pilot  program  would 


"  Any  orders  delivered  in  excess  of  the  minimum 
AUTO-X  guarantee  will  be  executed  to  the 
guaranteed  amount  and  the  excess  will  be  dropped 
to  the  specialist  for  manual  execution.  See  Initial 
Pilot  Program,  supra  note  4. 

'Currently,  the  size  of  any  disseminated  bid  or 
offer  by  the  Exchange  is  equal  to  the  AUTO-X 
guarantee  for  the  quoted  option,  except  that  the 
disseminated  size  of  bids  and  offers  of  limit  orders 
on  the  book  is  ten  contracts  and  shall  be  firm 
regardless  of  the  actual  size  of  such  orders.  See 
Exchange  Options  Floor  Procedure  Advice  F-7.  The 
Exchange  has  established  this  rule  setting  forth  the 
size  for  which  its  quotes  are  firm,  and  periodically 
publishes  that  size  in  accordance  with  recently 
amended  Rule  llAcl-1  under  the  Act  (the  "Quote 
Rule").  See  Securities  Exchange  Act  Release  No. 
44145  (April  2,  2001),  66  FR  18662  (April  10,  2001) 
File  No.  SR-Phbt-01-37).  The  Initial  Pilot  Program 
is  designed,  in  part,  to  enable  the  Exchange  to  roll 
out  the  system  designed  to  decrement  the 
disseminated  size  of  Exchange  quotes  once  such 
system  is  deployed. 


enable  specialists  in  the  options 
included  in  the  pilot  program  to 
continue  to  provide  fair  and  orderly 
markets  during  peak  market  activity  by 
manually  executing  orders  at  correct 
market  prices  and  refreshing  quotations 
to  reflect  market  demand. 

The  Exchange  further  proposes  to 
expand  the  number  of  options  eligible 
for  inclusion  in  the  pilot  program  to  an 
amount  not  to  exceed  100  options  to 
further  enable  the  Exchange  to  prepare 
for,  and  ascertain  the  readiness  of  its 
systems  for,  the  eventual  floor-wide 
dissemination  of  options  quotations 
with  size. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act "  in  general,  and 
with  section  6(b)(5)  in  paticular,*  in  that 
it  is  designed  to  perfect  the  mechanism 
of  a  free  and  open  market  and  a  national 
market  system,  protect  investors  and  the 
public  interest  and  promote  just  and 
equitable  principles  of  trade  by  enabling 
Exchange  specialists  to  maintain  fair 
and  orderly  markets  during  periods  of 
peak  market  activity. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  or 
solicit  any  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


•15U.S.C78f(b) 
"15USC78«(b)(5) 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Phlx-2001-56  and  should  be 
submitted  by  Jime  25,  2001. 

rv.  Summary  of  Comment  Regarding 
the  Initial  PUot  Program 

The  Commission  received  one 
comment  letter  regarding  the  Initial 
Pilot  Program. '°  The  commenter 
suggested  that  the  Initial  Pilot  Program 
lacked  appropriate  safeguards  to  ensure 
time  priority  of  customer  orders  when 
they  are  transferred  from  AUTO-X  to  a 
specialist.  More  specifically,  the 
commenter  was  concerned  that  orders 
would  not  be  executed  immediately  and 
therefore,  would  not  receive  the  best 
price.  In  addition,  the  commenter 
compared  the  disengagement  of  AUTO- 
X  to  a  trading  halt  without  advance 
published  notice.  Finally,  the 
commenter  claimed  that  that  the  pilot 
program  would  result  in  a  loss  of 
predictability  and  reliability  of  quoted 
Phlx  prices  and  would  allow  specialists 
to  circumvent  the  Quote  Rule,  thereby 
hindering  market  efficiency. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
posed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange."  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  nationeil  securities 
system,  and  protect  investors  and  the 
public  interest. '2  The  Commission 
believes  that  extension  of  the  Initial 
Pilot  Program  should  help  the  Exchange 
to  prepare  for  disseminating  its  options 
quotes  with  size.  In  addition,  the 
Commission  believes  that  the  proposal 
may  assist  specialists  in  maintaining  fair 
and  orderly  markets  during  periods  of 
peak  market  activity. 

The  Commission  recognizes  that 
during  the  six  months  of  the  Initial  Pilot 


\n 


Program,  the  Phlx  has  received  no 
complaints  from  customers,  floor 
traders,  or  member  firms.  The 
Comnussion  finds  that  the  Phlx  has 
adequately  responded  to  concerns 
raised  in  Uie  commenter 's  letter."  The 
Exchange  noted  that  Phlx  Rule  1080(c) 
provides  the  Phlx's  Options  Committee 
discretion  to  restrict  the  use  of  AUTO- 
X  in  any  options  series.  The  Exchange 
also  clarified  that  orders  will  not  be 
executed  at  an  inferior  price  simply 
because  they  are  not  routed  to  the 
specialist  for  manual  handling;  the 
orders  will  be  handled  in  a  manner 
consistent  with  the  Exchange's  rules  on 
priority,  parity,  and  precedence  and  in 
compliance  with  the  SEC's  Quote  Rule 
and  Phbc  Rule  1082  ("Firm 
Quotations"). 

ConsequenUy,  the  Commission 
believes  that  extending  the  Initial  Pilot 
Program  for  an  additional  six  months  in 
a  limited  number  of  options  should 
enable  the  Phbc  to  further  evaluate  the 
effect  of  disengaging  AUTO-X  imder 
certain  circumstances.  The  Commission 
finds  that  increasing  the  number  of 
options  included  in  the  pilot  program  to 
an  amount  not  to  exceed  100  options  is 
reasonable  because  no  problems  were 
reported  during  the  six  months  of  the 
Initial  Pilot  Program. 

The  Commission  notes  that  the 
Exchange  has  represented  that  it  will 
continue  to  evaluate  the  pilot  program 
by  reviewing  specialists'  performance  in 
the  selected  options,  and  by  monitoring 
any  complaints  relating  to  the  pilot 
program.''' Furthermore,  the 
Commission  notes  that  the  Exchange 
has  represented  that  it  will  continue  to 
post  on  its  website  a  list  of  options 
included  in  the  pilot  program,  as  well 
as  issue  a  circular  to  this  effect  to 
members,  member  organizations, 
participants,  and  participant 
organizations  explaining  the  pilot 
program  and  the  circumstances  in 
which  the  AUTO-X  system  will  not  be 
available  for  customer  orders.^^ 

Finally,  the  Commission  finds  good 
cause,  pursuant  to  section  19(b)(2)  of  the 
Act,'^  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 


'°  See  supra  note  4. 

"  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 

»» 15  U.S.C.  78fn))(5). 


'3  See  letter  from  Richard  S.  Rudolph,  Counsel. 
Phlx,  to  Jonathan  G.  Katz,  Secretary.  Commission, 
PhU,  dated  May  21,2001. 

>*  Telephone  conversation  between  Richard  S. 
Rudolph.  Counsel,  Phlx,  and  Sapna  C.  Patel, 
Attorney.  Division  of  Market  Regulation 
("Division"),  Commission,  on  May  24,  2001. 

>*;d.  Phlx  also  represented  that  it  would  include 
language  in  its  circular  clarifying  that  Auto-X  will 
not  be  re-engaged  until  the  expiration  of  the  30 
second  period,  even  after  a  quote  is  revised. 
Telephone  conservation  between  Richard  S. 
Rudolph,  Counsel,  Phlx,  and  Sonia  Patton. 
Attorney,  Division,  Commission,  on  May  29,  2001. 

••15U.S.C.  785(b)(2).  ~ 


the  date  of  publication  of  notice  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  granting 
accelerated  approval  to  extend  the 
Initial  Pilot  Program  for  six  months  will 
allow  Phlx  to  continue,  without 
interruption,  the  existing  operation  oF 
its  AUTO-X  system. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,""  that  the 
proposed  rule  change  (SR-Phlx-2001- 
56)  is  hereby  approved  on  an 
accelerated  basis,  as  a  six-month  pilot, 
scheduled  to  expire  on  November  30. 
2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  E)oc.  01-13955  Filed  &-1-01:  8:45  am] 
BKJJNO  cooe  mo-oi-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Diaaster  #3320,  AmdL  #6] 

State  of  Washington 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  21, 
2001 ,  the  above-numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  June  30,  2001. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  the 
deadline  is  November  30,  2001. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  29,  2001. 
lames  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  01-13954  Filed  6-1-01;  8:45  ami 

nUJNOCOOC  MOS-OI-P 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  M 
Amended  by  Public  l^w  104-13; 
Proposed  Collection,  Comnisnt 
Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  commeAt 
request. 

summary:  The  proposed  information 
collection  described  below  will  be 


>•  17  CFR  200.30-3(a)(12). 
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submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  C.F.R.  section  1320.8(d)(1). 
Requests  for  information,  including 
copies  of  the  information  collection 
proposed  and  supporting 
documentation,  should  be  directed  to 
the  Agency  Clearance  Officer:  VVilma  H. 
McCauley,  Tennessee  Valley  Authority, 
1101  Market  Street  (EB  5B), 
Chattanooga,  Tennessee  37402-2801; 
(423)  751-2523. 

DATES:  Comments  should  be  sent  to  the 
Agency  Clearance  Officer  no  later  than 
August  3,2001. 
SUPPLEMENTARY  INFORMATKNI: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  Power 
Distributor  Monthly  and  Annual 
Reports  to  TVA. 

Frequency  of  Use:  Monthly  and 
Annual. 

Type  of  Affected  Public:  Business  or 
Local  Government. 

Small  Businesses  or  Organizations 
Affected:  Yes. 

Federal  Budget  Functional  Category 
Code:  271. 

Estimated  Number  of  Annual 
Responses:  2,054. 

Estimated  Total  Annual  Burden 
Hours:  3,792. 

Estimated  Average  Burden  Hours  Per 
Response:  1.8  hours. 

Need  For  and  Use  of  Information: 
This  information  collection  supplies 
TVA  with  financial  and  accounting 
information  to  help  ensure  that  electric 
power  produced  by  TVA  is  sold  to 
consumers  at  rates  which  are  as  low  as 
feasible. 

Jacklyn  I.  Stephenson, 

Senior  Manager.  Enterprise  Operations 
Information  Services. 

IFR  Doc.  01-13938  Filed  6-1-01;  8:45  am] 

BHJJNG  CODE  S120-08-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2001-9764] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (OMB):  OMB  Control  Numlser 
2115-0633 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 


Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  one 
Information  Collection  Request  (ICR). 
The  ICR  concerns  the  Streamlined 
Inspection  Program.  Before  submitting 
the  ICR  to  OMB,  the  Coast  Guard  is 
requesting  comments  on  it. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  August  3,  2001. 
ADDRESSES:  You  may  mail  comments  to 
the  Docket  Management  System  (DMS) 
[USCG  2001-97641,  U.S.  Department  of 
Transportation  (DOT),  room  PL-^01, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001,  or  deliver  them  to  room 
PL-401,  located  on  the  Plaza  Level  of 
the  Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

The  DMS  maintains  the  public  docket 
for  this  request.  Comments  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  in  room  PL- 
401,  located  on  the  Plaza  Level  of  the 
Nassif  Building  at  the  above  address 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  access  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov  and  also 
from  Commandant  (G-CIM-2).  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  docimient;  or  Dorothy 
Beard,  Chief,  Dociunentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 


Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
[USCG  2001-9764),  and  give  the  reason 
for  the  comments.  Please  submit  all 
comments  and  attachments  in  an 
unbound  format  no  larger  than  8V2  by 
11  inches,  suitable  for  copjing  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped  self-addressed 
postcards  or  envelopes. 

Information  Collection  Request 

1.  Title:  Streamlined  Inspet^tion 
Program. 


OMB  Control  Number:  2115-0633. 

Summary:  The  Coast  Guard 
established  an  optional  Streamlined 
Inspection  Program  (SIP)  to  provide 
owners  and  operators  of  U.S.  vessels  an 
alternative  method  of  complying  with 
inspection  requirements  of  the  Coast 
Guard. 

Need:  Owners  and  operators  of 
vessels  opting  to  participate  in  the 
program  will  maintain  each  of  their 
covered  vessels  in  compliance  with  a 
Company  Action  Plan  (CAP)  and  Vessel 
Action  Plan  (VAP)  and  have  their  own 
personnel  periodically  perform  many  of 
the  tests  and  examinations  normally 
conducted  by  marine  inspectors  of  the 
Coast  Guard.  The  Coast  Guard  expects 
that  participating  vessels  will 
continuously  meet  a  higher  level  of 
safety  and  readiness  throughout  the 
inspection  cycle. 

Respondents:  Operators  and  owners 
of  vessels. 

Frequency:  On  occasion. 

Buixlen  Estimate:  The  estimated 
burden  is  32,244  hours  a  year. 

Dated:  May  21.2001. 
V.S.  Crea, 

Director  of  Information  and  Technology. 
(FR  Doc.  01-13927  Filed  6-1-01;  8:45  am] 

BHXMG  COM  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USC6-2001-9762] 

National  Boating  Safety  Advisory 
Council;  Vacancies 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Request  for  applications. 

summary:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
National  Boating  Safety  Advisory 
Council  (NBSAC).  NBSAC  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety. 
DATES:  Application  forms  should  reach 
us  on  or  before  September  10,  2001. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-OPB-1),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001;  by  calling 
202-267-0950;  or  by  faxing  202-267-     • 
4285.  Send  your  application  in  written 
form  to  the  above  street  address.  This 
notice  and  the  application  form  are 
available  on  the  bitemet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

A.  J.  Marmo,  Executive  Director  of 
NBSAC,  telephone  202-267-0950,  fax 
202-267-4285. 
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SUPPLEMENTARY  INFORMATION:  The 
National  Boating  Safety  Advisory 
Council  (NBSAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2.  It 
advises  the  Coast  Guard  regarding 
regulations  and  other  major  boating 
safety  matters.  NBSAC  members  are 
drawn  equally  from  the  following 
sectors  of  the  boating  community:  State 
officials  responsible  for  State  boating 
safety  programs;  recreational  boat  and 
associated  equipment  manufacturers; 
and  national  recreational  boating 
organizations  and  the  general  public. 
Members  are  appointed  by  the  Secretary 
of  Transportation. 

NBSAC  normally  meets  twice  each 
year  at  a  location  selected  by  the  Coast 
Guard.  When  attending  meetings  of  the 
Council,  members  are  provided  travel 
expenses  and  per  diem. 

We  will  consider  applications  for  the 
following  seven  positions  that  expire  or 
become  vacant  in  December  2001:  two 
representatives  of  State  officials 
responsible  for  State  boating  safety 
programs;  three  representatives  of 
recreational  boat  and  associated 
equipment  manufacturers;  and  two 
members  of  the  general  public. 
Applicants  are  considered  for 
membership  on  the  basis  of  their 
particular  expertise,  knowledge,  and 
experience  in  recreational  boating 
safety.  Each  member  serves  for  a  term  of 
3  years.  Some  members  may  serve 
consecutive  terms. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encourage 
qualified  women  and  members  of 
minority  groups  to  apply. 

If  you  are  selected  as  a  member  who 
represents  the  general  public,  we  will 
require  you  to  complete  a  Confidential 
Financial  Disclosure  Report  (OGE  Form 
450).  We  may  not  release  the  report  or 
the  information  in  it  to  the  public, 
except  under  an  order  issued  by  a 
Federal  court  or  as  otherwise  provided 
under  the  Privacy  Act  (5  U.S.C.  552a). 

Dated:  May  25.  2001. 
Kenneth  T.  Venuto, 

Rear  Admiral,  U.S.  Coast  Guard,  Directorof 

Operations  Policy. 

(PR  Doc.  01-1 3926  Filed  6-1-01 :  8:45  am) 

■LUNG  COM  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notica  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Anderson  Regional  Airport, 
Anderson,  South  Carolina 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  Title 
49,  U.S.C.  47153(c),  notice  is  being 
given  that  the  FAA  is  considering  a 
request  from  Anderson  County,  South 
Carolina  to  waive  the  requirement  that 
seven  parcels  of  siuplus  property, 
located  at  the  Anderson  Regional 
Airport,  be  used  for  aeronautical 
purposes.  The  total  land  area  is 
approximately  5.3  acres. 
DATES:  Comments  must  be  received  on 
orbefore  July  5,  2001. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  the  FAA  at  the  following  address: 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Campus  Building, 
Suite  2-260,  College  Park,  GA  30337. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joey 
Preston,  County  Administrator  of 
Anderson  County,  South  Carolina  at  the 
following  address:  101  South  Main 
Street,  Anderson.  SC  29622. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  A.  Breeding,  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Campus  Building, 
Suite  2-260,  College  Park,  GA  30337, 
(404)  305-7149.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  Anderson 
County  to  release  5.3  acres  of  surplus 
property  at  the  Anderson  Regional 
Airport.  Approximately  2.5  acres  of  the 
property  will  be  purchased  by  the  South 
Carolina  Department  of  Transportation 
and  used  for  the  widening  of  South 
Carolina  Route  24  from  a  two-lane 
section  to  a  four-lane  section  with 
center  left  turn  lane.  The  net  proceeds 
from  the  sale  of  this  property  will  be 
used  for  airport  purposes. 
Approximately  2.8  acres  of  land  will  be 
released  to  Anderson  County  for  the 
completion  of  their  Warner  Road 
Relocation  project  with  an  expansion  to 
the  northeast.  There  will  be  no  exchange 
of  funds  for  this  parcel. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  "FOR  FURTHER  INFORMATION 


CONTACT."  In  addition,  any  person 
may,  upon  request,  inspect  the  request, 
notice  and  other  documents  germane  to 
the  request  in  person  at  Anderson 
County  Administrator's  office. 

Issued  in  Atlanta,  Georgia  on  May  29, 
2001. 

Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office. 
Southern  Region. 
(FR  Doc.  01-13959  Filed  6-1-01;  8:45  am) 

WLUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Associate  Administrator  for 
Commercial  Space  Transportation; 
Availability  of  a  Final  Programmatic 
Environmental  Impact  Statement 
(PEIS)  for  Licensing  Launches 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST). 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
Amended,  and  FAA  order  1050. ID — 
Policies  and  Procedures  for  Considering 
Environmental  Impacts,  the  FAA 
announces  the  availability  of  a  Final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  Licensing 
Launches.'  The  Programmatic  EIS 
analyzes  the  potential  environmental 
impacts  of  the  proposed  action  of 
licensing  launches,  which  is  also  the 
preferred  alternative.  Potential  impacts 
of  the  proposed  action  and  alternatives 
were  analyzed  in  three  major  categories, 
atmospheric  impacts,  noise  impacts  and 
other  environmental  impacts.  The  FAA 
examined  the  range  of  potential  impacts 
by  considering  the  environmental 
characteristics  of  six  different 
ecosystems  representing  various 
existing  and  potential  launch  locations 
throughout  the  U.S.  and  abroad. 

The  PEIS  covers  licensed  launches 
from  both  existing  government  launch 
facilities  and  non-federal  sites.  The  PEIS 
will  update  and  replace  the  FAA's  1986 
Programmatic  Environmental 


'  Please  note  that  the  term  "commercial  launch" 
as  used  throughout  the  Draft  Programmatic  EIS  has 
been  removed  from  the  Final  Programmatic  EIS  and 
replaced  with  the  term  "licensed  launch".  This 
change  was  made  for  clarification  purf>os«s  and  not 
in  response  to  public  comment.  The  change  was 
made  because  the  FAA  licenses  some  launches  that 
are  not  strictly  commercial  in  nature.  This  change 
does  not  alter  the  description  of  the  proposed  action 
or  alternatives,  nor  does  it  alter  the  analyses 
contained  in  the  Programmatic  EIS. 
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Assessment  (EA)  for  Commercial 
Expendable  Launch  Vehicle  Programs, 
as  announced  in  the  Federal  Register 
November  27,  1995  Notice  of  Intent.  The 
PHIS  assesses  the  potential 
environmental  effects  of  launches  from 
ignition,  liftoff,  and  ascent  through  the 
atmosphere  to  orbit  and  the  disposition 
of  launch  vehicle  components  down 
range.  Any  remaining  laimch  processing 
(including  vehicle  assembly  and 
payload  preparation  prior  to  liftoff, 
payload  functioning  during  useful  life, 
and  payload  reentry  whether  controlled 
or  imcontrolled)  are  outside  the  scope  of 
this  PEIS.  The  scope  is  limited  to  the 
assessment  of  environmental 
consequences  of  the  launch  operations 
listed  and  does  not  include  construction 
activities  {e.g.,  development  of  new 
launch  sites  or  modification  of  existing 
ones).  The  information  in  the  PEIS  is 
not  intended  to  address  all  site-specific 
laimch  issues. 

The  Final  PEIS  provides  responses  to 
comments  on  the  Draft  PEIS  received  in 
written  form  during  the  public  review 
period  for  the  Draft  PEIS.  The  text  and 
figures  of  the  Draft  PEIS  have  been 
revised  as  necessary  to  provide 
information  and  analyses  requested  by 
comments  bom  the  public.  The  Final 
PEIS  is  a  comprehensive  document 
containing  the  contents  of  the  Draft 
PEIS,  as  revised,  a  summary  of  all 
comment  letters  received  during  the 
public  review  period  and  the  FAA's 
official  responses  to  those  comments.  A 
copy  of  the  Final  PEIS  will  be  mailed  to 
all  parties  who  received  the  Draft  PEIS 
directly  ft-om  the  FAA  and  additional 
parties  who  requested  a  copy  of  the 
document.  The  Final  PEIS  is  available 
for  review  at  FAA  Headquarters  in 
Washington,  DC.  A  copy  of  the  Final 
PEIS  may  be  obtained  from  the  FAA 
through  request  to  the  contact  listed 
below. 

In  accordance  with  regiilations  at  40 
Code  of  Federal  Regulations 
1506.10(b)(2),  the  FAA's  decision  on 
whether  to  proceed  with  the  proposed 
action  will  not  be  made  or  recorded 
until  the  appropriate  time.  At  the  time 
such  decision  is  made,  the  FAA  will 
release  a  Record  of  Decision  with  that 
information. 

DATES:  Comments  on  the  Final  PEIS 
must  be  received  within  30  days  bom 
publication  of  a  Notice  of  Availability 
by  the  Environmental  Protection 
Agency,  expected  Jime  8,  2001  and 
addressed  to  the  FAA  contact  listed 
below.  All  substantive  comments  will 
be  considered  in  the  FAA  Record  of 
Decision  (ROD)  which  will  conclude  the 
environmental  process  for  this  Federal 
action. 


FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  the  Final  PEIS  may  be  addressed  to 
Ms.  Michon  Washington,  Office  of  the 
Associate  Administrator  for  Commercial 
Space  Transportation,  Space  Systems 
Development  Division,  Suite  331/AST- 
100,  800  Independence  Avenue  SW., 
Washington,  DC  20591;  email 
michon.  Washington@faa.gov  or  phone 
202-267-9305.  Copies  of  the  docimient 
are  available  on  AST's  web  site  http:// 
ast.faa.gov. 

Dated:  May  30,  2001. 

Michon  L.  Washington, 

Senior  Environmental  Specialist,  Space 
Systems  Development. 

[FR  Doc.  01-13958  Filed  6-1-01;  8:45  am] 

BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(01-02-tJ-OO-SGU)  To  Use  tfie 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  the  St.  George 
Municipal  Airport,  Submitted  by  the 
City  of  St.  George,  St  George,  Utah 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conmient  on  the 
application  to  use  PFC  revenue  at  the  St. 
George  Municipal  Airport  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  2,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry  H. 
Bulloch,  Director  of  Public  Works,  at  the 
following  address:  City  of  St.  George, 
175  East  200  North,  St.  George,  Utah 
84770. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  St.  George 
Municipal  Airport,  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Schaffer.  (303)  342-1258;  Denver 
Airports  District  Office,  DEN-ADO; 


Federal  Aviation  Administration;  26805 
68th  Avenue,  Suite  224;  Denver,  CO 
80249-6361.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (01-02-U- 
00-SGU)  to  use  PFC  revenue  at  the  St. 
George  Municipal  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  May  29,  2001.  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  St.  George,  St.  George 
Municipal  Airport,  St.  George,  Utah, 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  28,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  approved  PFC:  $3.00. 

Charge  effective  date:  May  1, 1998. 

Proposed  charge  expiration  date: 
September  1,  2002. 

Total  requested  for  use  approval: 
$330,000.00. 

Brief  description  of  projects: 
rehabilitate  Runway  16/34,  Expand 
passenger  terminal  vehicle  parking  lot. 

Class  or  classes  of  air  carriers  firom 
which  the  public  agency  is  not  required 
to  collect  PFC's:  Unscheduled  part  135 
air  taxi  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  the  St.  George 
Municipal  Airport. 

Issued  in  Renton.  Washington  on  May  29, 
2001. 

David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

[FR  Doc.  01-13960  Filed  6-1-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argiunents  in  favor  of  relief. 

Connecticut  Department  of 
Transportation 

(Docket  Number  FRA-1 999-6167)    ~ 

Connecticut  Department  of 
Transportation  (CDOT)  seeks  an 
extension  of  time  for  a  previously 
granted  temporary  waiver  of  compliance 
with  the  Passenger  Equipment  Safety 
Standards,  49  CFR  238.235,  which 
requires  that  by  December  31, 1999, 
each  power  operated  door  that  is 
partitioned  from  the  passenger 
compartment  shall  be  equipped  with  a 
manual  override  adjacent  to  that  door. 
The  previously  granted  extension 
expired  on  April  15,  2001.  CDOT 
requests  that  a  waiver  extension  be 
granted  until  October  31,  2001,  for  ten 
passenger  coaches  equipped  with  power 
operated  side  doors  outside  the 
passenger  compartment.  CDOT  has 
stated  that  the  parts  needed  to  equip  the 
ten  cars  were  not  received  from  the 
manufacturer  until  April  19,  2001.  FRA 
has  conditionally  extended  the  time 
period  to  equip  the  cars  until  October 
31,  2001.  FRA  has,  however,  reserved 
the  right  to  withdraw  such  approval 
upon  receipt  by  FRA  of  public  comment 
raising  substantial  issues  of  safety. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  conmient  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-1 999- 
6167)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC  20590-0001. 


Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  D.C  on  May  29, 
2001. 
Grady  C.  Cothen,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-13928  Filed  6-1-01;  8:45  am] 

BHJJNO  CODE  401 0-0«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  No.  FRA-2001-9417J 

Applicant:  CSX  Transportation,  Mr. 
Eric  G.  Peterson,  Assistant  Chief 
Engineer,  Signal  Design  and 
Construction,  4901  Belfort  Road,  Suite 
130  (S/C  J-370),  Jacksonville,  Florida 
32256. 

CSX  Transportation  seeks  approval  of 
the  proposed  modification  of  the  traffic 
control  system  on  Main  Track  No.  2, 
near  Union  City,  Ohio,  milepost 
QI197.64,  on  the  Indianapolis  Line 
Subdivision,  Great  Lakes  Division.  The 
proposed  changes  consist  of  the 
discontinuance  and  removal  of  absolute 
controlled  signals  4E  and  4W  associated 
with  the  previous  removal  of  the  No.  1 
switch. 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  in  present  day  operation. 

/Siy  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 


shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Conunents  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590-0001.  All  docimients  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  May  29, 
2001. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  01-13931  Filed  6-1-01:  8:45  am] 

BILLING  CODE  4910-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  raihroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  No.  FRA-2001-94181 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,  4901  Belfort  Road, 
Suite  130  (S/C  J-370),  Jacksonville, 
Florida  32256. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
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discontinuance  and  removal  of  the 
traffic  control  system  on  the  main  tracks 
and  sidings,  between  milepost  CB0.7 
and  milepost  CB17.2,  on  the  Dean 
Subdivision,  Detroit  Service  Lane,  near 
Dean,  Michigan,  a  distance  of 
approximately  16.5  miles.  The  proposed 
changes  consist  of  the  conversion  of  all 
power-operated  switches  to  hand 
operation,  removal  of  all  existing 
electric  locks,  all  signals,  and  govern 
train  movements  by  Direct  Traffic 
Control  Rules. 

The  reason  given  for  the  proposed 
changes  is  that  traffic  density  does  not 
warrant  retention  of  the  signal  system. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  conmiunications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  FI-401  (Plaza  Level),  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  All  dociunents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facihty's  Web  site  at  http:/ 
Mms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  May  29, 
2001. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  01-13932  Filed  6-1-01;  8:45  am) 

MLUNG  COOE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  bom  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

[Docket  No.  FRA-2001-9419] 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  Eric  G.  Peterson, 
Assistant  Chief  Engineer,  Signal  Design 
and  Construction,  4901  Belfort  Road, 
Suite  130  (S/C  J-370),  Jacksonville, 
Florida  32256. 

CSX  Transportadon,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  signal  system  on  the 
main  tracks  and  sidings,  between 
Braddock,  milepost  BF  319.0  and 
Marion  Junction,  milepost  BF  324.9,  on 
the  P&W  Subdivision,  Cumberiand 
Division,  near  Braddock,  Pennsylvania, 
consisting  of  the  following: 

1.  Elimination  of  Glenwood  Junction 
Interlocking,  milepost  BF  323.0, 
converting  all  power-operated  switches 
to  hand  operation  and  removal  of 
associated  signals; 

2.  Discontinuance  and  removal  of  the 
traffic  control  system  between  Braddock 
Junction  and  Glenwood  Jimction  and 
between  Marion  Junction  and  Glenwood 
Junction  on  Main  Track  No.  2,  and 
operate  under  Rule  105,  "Other  Than 
Main  Track";  and 

3.  Installation  of  back  to  back  holdout 
signals  on  Main  Track  No.  1  at 
Glenwood  Junction. 

The  reason  given  for  the  proposed 
changes  is  that  the  interlocking  facility 
and  the  traffic  control  system  on  Main 
Track  No.  2  are  no  longer  needed  in 
present  day  train  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  iJie  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identffied  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Centi-al  Docket 
Management  Facility,  Room  PI-401, 
Washington,  D.C.  20590-0001. 


Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility,  Room  PI-401  (Plaza  Level),  400 
Seventh  Sti-eet,  S.W.,  Washington,  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copjring  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/ dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  May  29, 
2001. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Propam  Development. 
[FR  Doc.  01-13933  Filed  6-1-01;  8:45  am) 


BNJJNO  COOE  491 0-06-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

[Docket  No.  FRA-200 1-9400) 

Applicant:  NJ  Transit  Rail  Operations, 
Incorporated. 
Mr.  John  F.  Vogler,  Jr.  P.E.,  Chief 

Engineer  C&S,  One  Penn  Plaza  East, 

Newark,  New  Jersey  07105-2246 
Mr.  William  R.  Knapp,  Vice  President 

and  General  Manager-Rail,  One  Perm 

Plaza  East,  Newark,  New  Jersey 

07105-2246 

NJ  Transit  Rail  Operations, 
Incorporated  seeks  approval  of  the 
proposed  modification  of  Beach 
Interlocking,  milepost  57.5,  on  the 
Atiantic  City  Line,  near  Atiantic  City, 
New  Jersey,  consisting  of  the 
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discontinuance  and  removal  of  three 
power-operated  derails  associated  with 
the  extension  of  the  automatic  cab 
signal  and  train  control  system  through 
Beach  Interlocking.  The  proposed 
changes  are  also  associated  with  the 
reconfiguration  of  Atlantic  Interlocking 
and  installation  of  one  highway-rail 
grade  crossing. 

The  reason  given  for  the  proposed 
changes  is  to  accommodate  the 
installation  of  the  highway-rail  grade 
crossing  and  retire  facilities  no  longer 
required  for  train  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  die  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  nimaber  and  must  be  submitted 
to  the  Docket  Qerk,  DOT  Centi^  Docket 
Management  Facility,  Room  PI-401, 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-401  (Plaza  Level),  400 
Seventh  Street.  SW..  Washington,  DC 
20590-0001.  All  docimients  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  May  29, 
2001. 
Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-13929  Filed  6-1-01;  8:45  am) 

BNJJNO  CODE  491(M»-f 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a).  the  following  raihoads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  No.  FRA-2001-94201 

Applicant:  Norfolk  Southern 
Corporation.  Mr.  J.P.  Young.  Assistant 
Division  Superintendent,  Pittsburgh 
Division.  425  Holiday  Drive.  Pittsburgh. 
Pennsylvania  15220. 

Norfolk  Southern  Corporation  (NS) 
seeks  relief  from  the  requirements  of 
part  236,  §  236.566,  of  the  Rules, 
Standard  and  Instructions  to  the  extent 
that  NS  be  permitted  to  operate  non- 
equipped  locomotives  in  automatic  cab 
signal  territory  on  the  two  main  tracks 
between  CP-Alliance,  milepost  RD  66.9. 
near  Alliance.  Ohio,  and  CP-Rave. 
milepost  RD  85.9.  near  Ravenna.  Ohio, 
on  the  Pittsburgh  Division  and  between 
milepost  RD  102.0,  near  Macedonia, 
Ohio,  and  Drawbridge,  milepost  RD 
123.6.  near  Cleveland.  Ohio,  on  the 
Dearborn  Division  for  the  following 
operations: 

1.  Wire  trains,  work  trains,  wreck 
trains,  and  ballast  cleaners  to  and  from 
work; 

2.  Engines  and  rail  diesel  cars  moving 
to  and  from  shops;  and 

3.  Engines  used  in  switching  and 
transfer  service,  with  or  without  cars, 
not  exceeding  20  mph. 

Applicant's  justification  for  relief: 
Exemptions  have  been  previously 
granted  for  operation  of  non-equipped 
locomotives  in  cab  signal  territory  at 
other  locations  on  NS  and  the  relief 
requested  in  this  application  would  be 
consistent  with  currently  granted 
exceptions. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 


Management  Facility,  Room  PI-401. 
Washington.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PI-401  (Plaza  Level).  400  Seventh 
Street,  SW..  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  May  29. 
2001. 

Grady  C  Cothen,  )r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-13934  Filed  6-1-01;  8:45  am] 
BIUJNG  COOe  4»10-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  IModlflcatlon  of  a 
Railroad  Signal  System  or  Relief  from 
Requirements 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  part  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  No.  FRA-2001-9401J 

Applicant:  Union  Pacific  Railroad 
Company.  Mr.  P.M.  Abaray.  Chief 
Engineer — Signals,  1416  Dodge  Street, 
Room  1000,  Omaha,  Nebraska  68179- 
1000. 

The  Union  Pacific  Railroad  Company 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system  on  the 
single  main  track,  between  Sono 
Junction,  Wisconsin,  milepost  23.6,  on 
the  Altoona  Subdivision  and  Valley, 
Wisconsin,  milepost  171.2,  on  the 
Wyeville  Subdivision,  a  distance  of 
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approximately  147.6  miles,  and  govern 
train  movements  by  Track  Warrant 
Control  Rules  only. 

The  reason  given  for  the  proposed 
changes  is  that  traffic  in  the  area  has 
decreased  due  to  changes  in  shipping 
and  upgrading  of  alternate  routes,  and 
diminished  train  traffic  no  longer 
justifies  maintenance  of  an  automatic 
block  signal  system  in  the  region. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of.the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401 , 
Washington,  DC.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  conunimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  All  dociunents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC  on  May  29, 
2001. 

Grady  C  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  01-13930  Filed  6-1-01;  8:45  am] 

BKiJNG  COOe  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Acth^ity  Under  OIMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  January  5, 
2001  [66  FR  1186-1187]. 
DATES:  Conunents  must  be  submitted  on 
or  before  July  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Daniel  at  the  National  Highway  Traffic 
Safety  Administration,  Office  of  Safety 
Performance  Standards  (NPS-20),  202- 
366-4921.  400  Seventh  Street,  SW., 
Room  6240,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION:  National 
Highway  Traffic  Safety  Administration. 

Title:  49  CFR  571.116,  Motor  Vehicle 
Brake  Fluids. 

OMB  Number:  2127-0521. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Federal  Motor  Vehicle 
Safety  Standard  No.  1 16,  "Motor 
Vehicle  Brake  Fluid,"  specifies 
performance  and  design  requirements 
for  motor  vehicle  brake  fluids  and 
hydraulic  system  mineral  oils.  Section 
5.2.2  specifies  labeling  requirements  for 
manufactiu'ers  and  packagers  of  brake 
fluids  as  well  as  packagers  of  hydraulic 
system  mineral  oils.  The  information  on 
the  label  of  a  container  or  motor  vehicle 
brake  fluid  or  hydraulic  system  mineral 
oil  is  necessary  to  insure;  the  contents 
of  the  container  are  clearly  stated;  these 
fluids  are  used  for  their  intended 
ptu-pose  only;  and  the  containers  are 
properly  disposed  of  when  empty. 
Improper  use  or  storage  of  these  fluids 
could  have  dire  safety  consequences  for 
the  operators  of  vehicles  or  equipment 
in  which  they  are  used. 

Affected  Public:  Business  of  other  for 
profit  organizations. 

Estimated  Total  Annual  Burden: 
7000. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
R^ulatory  Affairs,  Office  of 


Management  and  Budget,  725-1 7th 
Street,  NW..  Washington.  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC. 
Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
(FR  Doc.  01-13797  Filed  6-1-01;  8:45  am) 

BILLINa  COOE  401 0-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  December  26, 
2000  [65  FR  81409-81414]. 
DATES:  Comments  must  be  submitted  on 
or  before  July  5,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Timian  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Chief  Counsel  (NCC-30),  202-366-5263. 
400  Seventh  Street,  SW,  Room  5219, 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Reporting  of  Sale  or  Lease  of 
Defective  or  Noncompliant  Tires. 
OAffl  Number:  2127-0610. 
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Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  This  collection  of 
information  will  provide  basic 
information  relating  to  the  defective  or 
noncompliant  tires  that  was  sold  or 
leased,  such  as  the  identities  of  both  the 
seller  and  purchaser  of  a  defective  or 
noncompliant  tire  and  a  description  of 
the  tire,  inform  purchasers  of  these  tires 
to  the  existence  of  the  defect  or 
noncompliance,  and/or  facilitate 
providing  a  remedy  to  the  purchasers. 

Affected  Public:  Foreign 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  located 
outside  of  the  United  States,  which  are 
importing  these  items  into  the  United 
States. 

Estimated  Total  Annual  Burden:  4.5. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW..  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 


clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  D.C.  ~ 

Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
(FR  Doc.  01-13798  Filed  6-1-01;  8:45  am] 
BHUNG  COOE  401O-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

neiewch  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delays  In  Processing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Program 
Administration,  DOT. 

ACTION:  List  of  Applications  Delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 


reasonCs)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identffied  application. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Suzanne  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Stiwt,  SW,  Washington.  DC 
20590-0001,  (202)  366-4535. 
Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  iiiiormation 
from  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  con^ilex 
and  is  of  significant  impact  or 
precedent -setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Applicants  Nimiber  Suffixes 
N — ^New  application 
M — Modification  request 
PM — Party  to  application  with 
modification  request 

Issued  in  Washington,  DC,  on  May  24. 
2001. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  num- 
ber 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


11862-N 
11927-N 
12158-N 
12248-W 
12290-N 
12339-N 
12353-N 
12355-N 
12381-N 
12406-N 
12412-N 
12422-N 
12434-N 
12440-N 
12454-N 
12456-N 
12497-N 
12516-N 
12566-N 
12571-N 
12574-N 
12586-N 
12587-N 
1258&-N 
12590-N 
12591-N 
12592-N 
12605-N 
12646-N 


NEW  EXEMPTION  APPUCATIONS 

The  BOC  Group.  Mun-ay  Hill,  NJ 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA  

Hickson  Corporation,  Conley,  GA 

Ciba  Specialty  Chemicals  Corp,  High  Point,  NC 

Savage  Industries,  Inc.,  Pottstown,  PA  

BOC  Gases,  Murray  Hill,  NJ 

Monson  Companies,  South  Portland.  ME  

Union  Tank  Car  Company,  East  Chicago,  IN ; 

Ideal  Chemical  &  Supply  Co.,  Memphis,  TN  

Occidental  Chemical  Corporation,  Dallas,  TX 

Great  Western  Chemical  Company,  Portland,  OR  

Connecticut  Yankee  Atomk:  Power  Co.,  East  Hampton,  CT 

Salmon  Air,  Salmon,  ID  .'. 

Luxfer  Inc.,  Riverskle,  CA 

Ethyl  Corp.,  Richmond,  VA  

Baker  Hughes,  Houston,  TX  .- 

Henderson  International  Technologies,  Inc.,  Richardson,  TX  

Poly-Coat  Systems,  Inc.,  Houston.  TX  

General  Atomics,  San  Diego,  CA  

Air  Products  &  Chemicals,  Inc.,  Allentown,  PA  

Weldship  Corporation,  Bethlehem,  PA  

Wilsonart  International  Inc.,  Temple,  TX  

Georgia-Pacific  Corp.,  Crossett,  AR  

El  Dorado  Chemical  Co.,  Creve  Ceour.  MO  

US  Airways,  Pittstxjrgh,  PA  

SGL  Carton,  LLC,  Morgantown,  NC  

Matson  Navigation  Co.,  San  Francisco,  CA 

Ashland,  Inc.,  Dublin,  OH  

Consani  Engineering,  Elsie  River,  SA  


6/29/2001 
6/29/2001 
6/29/2001 
6/291^2001 
6^^9/2001 
6/29/2001 
6/29/2001 
6/29/2001 
6/29i'2001 
6/29/2001 
6/29/2001 
6/29/2001 
6/29/2001 
7/31/2001 
7/31/2001 
7/31/2001 
7/31/2001 
6/29«X)1 
7/31/2001 
7/31/2001 
7/31/2001 
7/31/2001 
7/31/2001 
7/31/2001 
7/31/2001 
6/29/2001 
7/31/2001 
7/31/2001 
7/31/2001 
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Application  num- 
ber 


Applicant 


Reason  for 
delay 


Estinrtated  date 
of  completion 


7060-M  . 
8086-M  . 
830&-M  . 
8554-M  . 
9758-M  . 
10656-M 
10915-M 
11202-M 
11316-M 
11526-M 
11537-M 
11769-M 
11769-M 
11769-M 
11798-M 
1179ft-M 
11911-M 
12022-M 
12102-M 
12178-M 
12581-M 


MOCHRCATIONS  TO  EXEMPTIONS 

Federal  Express,  Memphis,  TN  

The  Boeing  Co  (Mil  Aircraft  &  Missiles  Sys  Group).  Seattle.  WA 

Tradewind  Enterprises,  Inc.,  Hillstx>ro,  OR  

Orica  USA,  Inc.,  Englewood,  CO 

The  Coleman  Company,  Inc.,  Wichita,  KS 

Conf.  of  Radiation  Control  Program  Directors,  Inc.,  Frankfort,  KY  

Luxfer  Gas  Cylinders  (Composite  Cylinder  Div),  Riverside,  CA  

f»tewport  News  Shipbuilding  &  Dry  Dock  Co,  Newport  News.  VA 

TRW  Automotive,  Queen  Creek,  AZ  

BOC  Gases,  Murray  Hill,  NJ 

XI  Jones  Chemicals,  Inc.,  Milford,  VA  

Great  Western  Chemk:al  Company,  Portland,  OR 

Great  Western  Chemk:al  Company,  Portland.  OR 

Hydrite  Chemkal  Company,  BrookfiekJ.  Wl  

Air  Products  and  Chemk:als,  Inc  ,  Allentown,  PA 

Anderson  Development  Company,  Adrian.  Ml  

Transfer  Flow,  Inc.,  Chkx),  CA 

Taylor-Wharton  (Harsco  Gas  &  Fluid  Control  Group).  Harrisburg.  PA  .... 

Onyx  Environmental  Servk»s,  LLC.  Ledgewood.  NJ 

STC  Technotogies,  Inc.,  Bethlehem,  PA  

NafI  Aero  &  Space  Admn  (NASA),  Goddard  Space  Ctr..  Greenbeit.  MD 


6/29/2001 
6/29/2001 
6/29/2001 
6/29/2001 
7/31/2001 
7/31/2001 
6/29/2001 
7/31/2001 
6/29/2001 
6/29/2001 
6/29/2001 
6/29/2001 
6/29/2001 
6/29/2001 
6/29/2001 
7/31/2001 
7/31/2001 
7/31/2001 
7/31/2001 
6/29/2001 
7/31/2001 


[FR  Doc.  01-13935  Filed  6-1-01;  8:45  am) 

BHJJNG  CODE  4910-60-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0260] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Conunent  Request 

agency:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the  need  to 
obtain  written  consent  from  a  patient  to 
disclose  his  or  her  medical  record  to 
private  insurance  companies, 
physicians  and  other  third  party. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  3,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 


810  Vermont  Avenue,  NW,  Washington, 
DC  20420  or  e-mail 

ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0260"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  OfBce  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu^cy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titie:  Request  for  and  Consent  to 
Release  of  Medical  Records  Protected  by 
38  U.S.C.  7332,  VA  Form  10-5345. 

OMB  Control  Number:  2900-0260. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  10-5345  is  used  to 
obtain  prior  written  consent  from  a 
patient  before  information  concerning 


treatment  for  alcoholism  or  alcohol 
abuse,  drug  abuse,  sickle  cell  anemia,  or 
infection  with  the  human 
immunodeficiency  virus  (HTV)  can  be 
disclosed  from  his  or  her  medical 
record.  This  special  consent  must 
indicate  the  name  of  the  facility 
permitted  to  make  the  disclosure,  name 
of  the  individual  or  organization  to  • 
whom  the  information  is  being  released, 
specify  the  particular  records  or 
information  to  be  released,  and  be  under 
the  signature  of  the  veteran.  It  must 
reflect  the  purpose  the  information  is  to 
be  used,  and  include  a  statement  that 
the  consent  is  subject  to  revocation  and 
the  date,  event  or  condition  upon  which 
the  consent  will  expire  if  not  revoked 
before. 

VA  personnel  complete  50  percent  of 
the  form  and  the  patient  completes  the 
remaining  50  percent.  If  VA  did  not 
collect  this  information,  the  information 
could  not  be  released  from  the  patients 
records.  This  would  have  a  negative 
impact  on  patients  who  need  and  want 
information  released  to  private 
insurance  companies,  physicians  and 
other  third  parties. 

Affected  Public:  Business  or  other  for 
profit  and  Individuals  or  households. 

Estimated  Total  Ann  ual  Burden : 
10,867  hours. 

Estimated  Average  Burden  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
326,000. 

Dated:  May  23.  2001. 
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By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 

[FR  Doc.  01-13849  Filed  6-1-01;  8:45  am] 

BNJJNO  COOC  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Report  of 
Amended  Matching  Program 

agency:  Department  of  Veterans  A^irs. 
ACTION:  Notice. 

8UMMARY:  Notice  is  hereby  given  that 
the  Department  of  Veterans  Affairs  (VA) 
intends  to  conduct  a  recurring  computer 
program  matching  Internal  Revenue 
Service  (IRS)  records  with  VA  pension 
and  parents'  dependency  and  indemnity 
compensation  (DIC)  records. 

The  goed  of  this  match  is  to  compare 
income  status  as  reported  to  VA  with 
records  maintained  by  IRS. 

VA  plans  to  match  records  of 
veterans,  surviving  spouses  and 
children  who  receive  pension,  and 
parents  who  receive  DIC,  with  data  from 
the  IRS  income  tax  return  information 
as  it  relates  to  imeamed  income. 

VA  will  use  this  information  to  adjust 
VA  benefit  payments  as  prescribed  by 
law.  The  proposed  matching  program 
will  enable  VA  to  ensure  accurate 
reporting  of  income. 

Records  To  Be  Matched:  VA  records 
involved  in  the  match  are  the  VA 
system  of  records,  Compensation, 
Pension,  Education  and  Rehabilitation 
Records— VA  (58  VA  21/22).  The  IRS 
records  will  come  from  the  Wage  and 
Information  Returns  (IRP)  Processing 
File,  Treas/IRS  22.061,  hereafter  referred 
to  as  the  Information  Retimi  Master  File 
(IRMF),  as  published  at  63  FR  69852 
(December  17,  1998)  through  the 
Disclosure  of  Information  to  Federal, 
State  and  Local  Agencies  (DIFSLA) 
program.  In  accordance  with  Title  5 
U.S.C.  subsection  552a(o)(2)  and  (r). 
copies  of  the  agreement  are  being  sent 
to  both  Houses  of  Congress  and  to  the 
Office  of  Management  and  Budget 
(OMB). 

This  notice  is  provided  in  accordance 
with  the  provisions  of  the  Privacy  Act 
of  1974  as  amended  by  Public  Law  100- 
503. 

DATES:  The  match  will  start  no  sooner 
than  30  days  after  publication  of  this 
Notice  in  the  Federal  Register,  or  40 
days  after  copies  of  this  Notice  and  the 
agreement  of  the  parties  are  submitted 
to  Congress  and  OMB,  whichever  is 
later,  and  end  not  more  than  18  months 
after  the  agreement  is  properly 
implemented  by  the  parties.  The 


involved  agencies'  Data  Integrity  Boards 
(DIB)  may  extend  this  match  for  12 
months  provided  the  agencies  certify  to 
their  DIBs  within  three  months  of  the 
ending  date  of  the  original  match  that 
the  matching  program  will  be  conducted 
without  change  and  that  the  matching 
program  has  been  conducted  in 
compliance  with  the  original  matching 
program. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposal  to  conduct  the  matching 
program  to  the  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Room  1154, 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of 
Regulations  Management.  Room  1158, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge  (212A),  (202)  273-7218. 
SUPPLEMENTARY  INFORMATION:  This 
information  is  required  by  Title  5  U.S.C. 
subsection  552a(e)(12),  the  Privacy  Act 
of  1974.  A  copy  of  this  notice  has  been 
provided  to  both  Houses  of  Congress 
and  OMB. 

Approved:  May  21,  2001.        ~ 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  01-13847  Filed  6-1-01;  8:45  am) 

BtLUNG  C006  832»-01-l> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974,  Addition  of 
Routine  Use  to  System  of  Records 
Veterans  and  Beneficiaries 
identification  and  Records  Location 
Subsystem— VA 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice;  addition  of  routine  use. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a{e)(4),  notice 
is  hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  proposes  to  add  a 
routine  use  to  the  system  of  records 
"Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— VA  (38VA21)." 
DATES:  The  proposed  routine  use  will  be 
effective  July  5,  2001,  unless  comments 
are  received  before  this  date  which 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Written  comments 
concerning  the  proposed  amendment  to 


the  routine  use  may  be  mailed  to  the 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Ave.,  NW,  Washington,  DC 
20420. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Trowbridge,  Consultant,  Compensation 
and  Pension  Service.  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW,  Washington,  DC  20420.  (202)  273- 
7218. 

SUPPLEMENTARY  INFORMATION:  There  is 
an  ongoing  computer  matching  program 
between  the  Department  of  Veterans 
Affairs  (VA)  and  the  Department  of 
Education  (ED)  to  provide  ED  with 
information  about  the  veteran  status  of 
applicants  for  Federal  financial  aid. 
Veteran  status  is  relevant  to  the 
financial  aid  process  because  ED  treats 
veterans  as  independent  applicants — 
which  means  that  they  are  not  required 
to  provide  parental  financial 
information.  ED  uses  the  computer 
match  with  VA  to  quickly  verify  the 
veteran  status  of  many  financial  aid 
applicants.  In  a  memorandum  dated 
September  30.  1998,  VA's  Office  of 
General  Coimsel  stated  that  routine  use 
#2  in  the  system  of  records  38VA21  was 
legally  sufficient  to  support  the  existing 
computer  match  with  ED  but 
recommended  that  VA  promulgate  a 
new  routine  use  in  this  system  of 
records  specifically  authorizing 
disclosure  for  the  purpose  of  conducting 
computer  matches. 

VA  proposes  to  add  this  routine  use 
to  the  following  system  of  records 
which  is  contained  in  the  Federal 
Register:  "Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— VA  (38V A21)." 

A  "Report  of  Altered  System"  and  an 
advance  copy  of  the  revised  system  have 
been  sent  to  the  Chairmen  and  Ranking 
Minority  Members  of  the  Committee  on 
Government  Reform  of  the  U.S.  House 
of  Representatives  and  the  Committee 
on  Governmental  Affairs  of  the  U.S. 
Senate,  and  to  the  Office  of  Management 
and  Budget,  as  required  by  5  U.S.C. 
552a(o)  and  guidelines  issued  by  the 
Office  of  Management  and  Budget. 

Interested  persons  are  invited  to 
submit  wrritten  comments,  suggestions, 
or  objections  regarding  the  proposed 
amended  routine  use  statement  to  the 
Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW,  Washington.  DC  20420.  All 
relevant  material  received  on  or  before 
July  5,  2001  will  be  considered.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
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between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or 
otherwise  published  in  the  Federal 
Register  by  VA,  the  new  routine  use  is 
effective  July  5,  2001. 

Approved:  May  21,  2001. 
Anthony  ].  Principi, 
Secretary  of  Veterans  Affairs. 

1 .  In  the  system  identified  as 
"Veterans  and  Beneficiaries 


Identification  and  Records  Location 
Subsystem— VA  (38VA21)  "the 
following  routine  use  is  added: 

38VA21 

SYSTEM  NAME: 

Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem — VA. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

***** 

21.  Any  information  in  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency  for  the  purpose  of  conducting  a 
computer  matching  program  (as  defined 
in  5  U.S.C.  §552a(a)(8))  in  accordance 
with  the  provisions  of  section  552a. 
***** 

(FR  Doc.  01-13848  Filed  6-f-Ol;  8:45  am] 
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Proclamation  7445  of  May  30,  2001 

To  Provide  for  the  Efficient  and  Fair  Administration  of  Ac- 
tion Taken  With  Regard  to  Imports  of  Lamb  Meat  and  for 
Other  Purporse 


By  the  President  of  the  United  States  of  America 
A  Proclamation  ~^ 

1.  On  July  7,  1999,  President  Clinton  issued  Proclamation  7208,  which 
implemented  action  of  a  type  described  in  section  203(a)(3)  of  the  Trade 
Act  of  1974.  as  amended  (19  U.S.C.  2253(a)(3))  (the  "Trade  Act"),  with 
respect  to  imports  of  fresh,  chilled,  or  frozen  lamb  meat,  provided  for  in 
subheadings  0204.10.00,  0204.22.20,  0204.23.20,  0204.30.00.  0204.42.20,  and 
0204.43.20  of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS). 
Proclamation  7208  took  effect  on  July  22, 1999. 

2.  Proclamation  7208  established  import  relief  in  the  form  of  tariff-rate 
quotas  (TRQs)  and  increased  duties  but  did  not  make  specific  provision 
for  their  administration.  Accordingly,  on  July  30,  1999,  President  Clinton 
issued  Proclamation  7214,  which  exempted  from  the  TRQ  goods  that  were 
exported  prior  to  July  22,  1999,  and  delegated  the  President's  authority 
to  administer  the  TRQs  to  the  United  States  Trade  Representative.  Proclama- 
tion 7214  took  effect  on  July  30. 1999. 

3.  I  have  determined  under  section  203(g)(1)  of  the  Trade  Act  (19  U.S.C. 
2253(g)(1))  that  it  is  necessary  for  the  efficient  and  fair  administration  of 
the  actions  undertaken  in  Proclamation  7208  and  Proclamation  7214  to 
grant  second-year  "in-quota"  treatment  to  certain  goods  covered  by  the  entry 
numbers  set  forth  in  the  Aimex  to  this  proclamation. 

4.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act.  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder, 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

NOW.  THEREFORE,  I,  GEORGE  W.  BUSH^  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  sections  203  and  604  of  the  Trade  Act,  and  section  301  of  title  3. 
United  States  Code,  do  proclaim  that: 

(1)  In  order  to  provide  for  the  efficient  and  fair  administration  of  the 
TRQs  on  imports  of  fresh,  chilled,  or  fitszen  lamb  meat  classified  in  HTS 
subheadings  0204.10.00,  0204.22.20,  0204.23.20,  0204.30.00,  0204.42.20,  and 
0204.43.20,  notwithstanding  the  provisions  of  subheadings  9903.02.01 
through  9903.02.04  and  immediately  superior  text  thereto,  goods  covered 
by  the  entry  nmnbers  set  forth  in  the  Aimex  to  this  proclamation  that « 
are  covered  by  a  second  quota  year  export  certificate  and  that  were  exported 
in  the  first  quota  year  shall  be  charged  against  the  in-quota  quantity  provided 
for  in  HTS  subheading  9903.02.03. 

(2)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 
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(3)  The  actions  taken  in  this  proclamation  shall  be  effective  on  the  date 
of  signature  of  this  proclamation  and  shall  continue  in  effect  through  the 
close  of  the  dates  on  which  actions  proclaimed  in  Proclamation  7208  and 
Proclamation  7214  cease  to  be  effective,  unless  such  actions  are  earlier 
expressly  modified  or  terminated. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  May,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


(/^ 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  4,  2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  published  4-4-01 
Pennsylvania;  published  4-3- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

ComrrKMi  carrier  services: 
Communications  Assistance 

for  Law  Enforcement  Act; 

implementation; 

telecommunications  carrier 

interceptions; 

reconsideration  petitions; 

published  5-4-01 

FEDERAL  EMERGENCY 

MANAGEMENT  AGENCY 

Flood  insurance  program: 

Letters  of  Map  Revision 

Based  on  Fill;  requests; 

published  5-4-01 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Surplus  and  displaced 
Federal  employees;  career 
transition  assistance; 
put>lished  6-4-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Massachusetts;  published  5- 

8-01 
Wisconsin;  published  3-6-01 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disability: 
Equipment  to  facilitate 
tx>arding  of  aircraft  by 
individuals  with  disabilities; 
published  5-3-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthirwss  directives: 
Hartzell  Propeller  Inc.; 

published  4-4-01 
Hartzell  Propeller  Inc.; 

correction;  published  5-24- 

01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  russet  potato  diversion 
program;  2000  crop; 
comments  due  t)y  6-12-01; 
published  5-16-01 
Kiwifruit  grown  in — 
Califomia;  comments  due  by 
6-14-01;  published  5-15- 
01 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Atlantic  Ocean  and  Gulf 
of  Mexico;  turtle 
excluder  devices; 
comments  due  by  6-13- 
01;  published  5-14-01 
Fishery  conservation  arxl 
management: 

Northeastem  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-11- 
01;  published  5-25-01 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries- 
Flower  Garden  Banks 
National  Marine 
Sanctuary,  TX; 
anchoring  prohit)itk>ns; 
comments  due  by  6-14- 
01;  published  5-15-01 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 

Fee  reviskjns  (2002  FY); 
comments  due  by  6-12- 
01;  published  5-9-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 
Modernization  Act: 
Derivatives  clearing 
organizations;  regulatory 
framewort^;  comments  due 
by  6-13-01;  published  5- 
14-01 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
ChikJ-resistant  packaging 
requirements — 
Househokl  products 
containing  k>w-viscosi1y 
hydrocattwns; 


comments  due  by  6-11- 
01;  published  5-4-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operatng  permits 
programs — 
Tennessee;  comments 
due  by  6-11-01; 
published  5-11-01 
Air  pollution  control;  new 
motor  vehk:les  and  engines: 
Tier  2/gasoline  sulfur 
regulatkins;  comments 
due  by  6-12-01;  published 
4-13-01 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Spokane,  WA; 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton.  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Yorit;  comments  due 
by  6-11-01;  published  5- 
10^1 
Air  programs;  State  authority 
delegations: 

New  Hampshire;  comments 
due  by  6-15-01;  published 
5-16-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alat>ama;  comments  due  by 
6-15-01;  published  5-16- 
01 
Arizona;  comments  due  by 
6-11-01;  published  5-11- 
01 
Pennsylvania;  comments 
due  by  6-15-01;  published 
5-16-01 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgatkm;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Cotorado;  comments  due  by 
6-11-01;  published  5-11- 
01 
Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Zoxamkje  etc.;  comments 
due  by  6-11-01;  published 
4-11-01 


Public  Information  and 
confidential  business 
informatk}n;  comments  due 
by  6-13-01;  published  5-14- 
01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Emergency  Alert  System; 
comments  due  by  6-11-01; 
published  3-28-01 
Radio  stations;  table  of 
assignments: 
Idaho  and  Montana; 
comments  due  by  6-11- 
01;  published  5-16-01 
New  York;  comments  due 
by  6-11-01;  published  5-4- 
01 
Washington;  comments  due 
by  6-11-01;  published  5-4- 
01 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Natk>nal  Flood  Insurance 
Program: 

Private  sector  property 
insurers;  assistance; 
comments  due  by  6-11- 
01;  published  5-10-01 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  Housing  Program; 
amendments;  comments  due 
by  6-11-01;  published  5-10- 
01 
Federal  home  loan  bank 
system: 

Annual  bank  board  of 
directors  meetings; 
minimum  number; 
maintenance  of  effort; 
comments  due  by  6-13- 
01;  published  5-14-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives; 
Bottled  water  beverages 
water  quality  standard 
regulatk}ns — 
Residual  disinfectant  and 
disinfectant  byproducts; 
establishment  of 
allowable  levels; 
comments  due  by  6-11- 
01;  published  3-28-01 
Residual  disinfectant  and 
disinfectant  byproducts; 
estat>lishment  of 
allowable  levels; 
comments  due  by  6-11- 
01;  published  3-28-01 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 
Federal  National  Mortgage 
Association  (Fannie  Mae) 
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and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)— 
Corporate  governance; 
comments  due  by  6-11- 
01;  published  4-10-01 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Land  held  In  tmst  for  benefit 
of  Indian  Tribes  and 
IrKJividual  Indians;  title 
acquisition 

Effective  date  delay; 
comments  due  by  6-15- 
01;  published  4-16-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
ErHJangered  and  threatened 
species: 
Critrcal  habitat 
designations — 
Wentachee  Mountains 
Checker-Mallow; 
comments  due  by  6-14- 
01;  published  5-15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Form  1-N,  registratk>n  of 
national  securities 
exchanges  and  limited 
purpose  national  securities 
associations;  comments 
due  by  6-14-01;  published 
5-15-01 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Au  Pair  Program;  comments 
due  by  6-15^)1;  published 
5-16-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
North  Carolina;  comments 
due  by  6-12-01;  published 
4-13-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 


Antidrug  and  alcohol  misuse 

prevention  programs  for 

personnel  engaged  in 

specified  aviation 

activities;  an>endments 

conforming  to  DOT  rule; 

comments  due  by  6-14- 

01;  published  4-30-01 
Natkjnal  parks  air  tour 

management;  comments 

due  by  6-11-01;  published 

4-27-01 
Airworthiness  directives: 
Airbus;  comments  due  by  6- 

11-01;  published  5-10-01 
Boeing;  comments  due  by 

6-11-01;  published  4-25- 

01 
Cessna;  comments  due  by 

6-15-01;  published  4-30- 

01 
Empresa  Brasileira  de 

Aeronautica,  S.A. 

(EMBRAER);  comments 

due  by  6-11-01;  published 

5-11-01 
Learjet;  comments  due  by 

6-15-01;  published  4-16- 

01 
Lockheed;  comments  due 

by  6-11-01;  published  4- 

25-01 
McDonnell  Douglas; 

comments  due  by  6-11- 

01;  published  4-10-01 
MD  Helicopters  Inc.; 

comments  due  by  6-15- 

01;  published  4-16-01 
Sikorsky;  comments  due  by 

6-11-01;  published  4-12- 

01 
Worlcplace  drug  and  akx>hol 
testing  programs; 
amendments  conforming  to 
DOT  njle;  comments  due  by 
6-14-01;  published  4-30-01 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  star>dards: 
Controlled  substances  and 

alcofK}l  use  and  testing; 

amendments  conforming 

to  DOT  rule;  comments 

due  by  6-14-01;  published 

4-30-01 


Worttplace  drug  and  alcohol 
testing  programs; 
amendnr>ents  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Railroad 

Administration 

Ateohol  and  drug  use  control: 
Transportation  woricplace 
testing  procedures; 
conforming  anrwndments; 
comnr>ents  due  by  6-14- 
01;  published  4-30-01 

Workplace  drug  and  alcohol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Akx>hol  misuse  and  prohibited 
drug  use  preventk>n  in 
transit  operatwns; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

Workplace  dnjg  and  ak»}hol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Dmg  and  alcohol  testing  for 
pipeline  facility  empk>yees; 
amendments  conforming 
to  DOT  mle;  comments 
due  by  6-14-01;  published 
4-30-01 
Woricplace  dmg  and  alcohol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  Vne  current 


sesskxi  of  Cor>gress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  con)urx:tion 
with  "PLUS"  (Public  Laws 
Update  Servwe)  on  202-523- 
6641    This  list  is  also 
available  online  at  http7/ 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  ttie  Interr^et  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  802/P.L.  107-12 

Public  Safety  Officer  Medal  of 
Vator  Act  of  2001  (May  30. 
2001;  115  Stat.  20) 

Last  List  May  30.  2001 


Public  Laws  Electronic 
Notification  Servic* 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  service  of  newly 
enacted  publk:  laws  To 
subscribe,  go  to  http;// 
hydra.gsa.gov/archlves/ 
puWaws-l.html  or  send  E-mail 
to  listservOllstserv.gsa.gov 
with  tne  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk^e  is  strictly 
for  E-mail  notifkation  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 


IV 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk;h  is  now  available  for  sale  at  the  Government  Printing 

Offk». 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whk;h  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offk»'s  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  informatkjn  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951  00  domestk:,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p  m  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TWe  Stock  Number  Price       Revision  Dete 

1,  2  (2  Reserved) (869-044-0(]001-6) 6.50      '•Jon,  1,  2001 

3  (1997  Compilation 
and  Parts  100  and 

101)  (869-044-00002-4) 36.00      'Jan.  1,200 

4  ..,(869-044-00003-2) 9.00        Jan.  1,  200 

5  Parts: 

1-699  (869-044-00004-1) 53.00        Jan.  1,  200 

700-1199  (869-O44-00005-9) 44.00        Jan.  1,  200 

1200-€nd.  6  (6 
Reserved) (869-044-00006-7) 55.00       Jon.  1,  200 

1-26  ....". (869-044-00007-5) 40.00  *Jon.  1,  200 

27-52  (869-044-00008-3) 45.00  Jan.  1,  200 

53-209 (869-044-00009-1) 34.00  Jan.  1,  200 

210-299 (869-044-00010-5) 56.00  Jan.  1,  200 

300-399 (869-044-00011-3) 38,00  Jon.  1.  200 

400-699 (869-044-0001 2-1) 53.00  Jan.  1,  200 

700-899 (869-044-00013-0) 50.00  Jon.  1,  200 

900-999 (869-044-00014-8) 54.00  Jan.  1.  200 

•1000-1199 (869-044-00015-6) 24.00  Jan.  1,  200 

1200-1599  (869-044-<XX)16-4) 55.00    '    Jan.  1,  200 

1600-1899  (869-044-00017-2) 57,00  Jan.  1.  200 

1900-1939  (86'W)44-00018-1) 21.00  *Jan.  1,200 

1940-1949  (869-044-000 19-9) 37.00  *Jan.  1,  200 

1950-1999  (869-044-0002O-2) 45.00  Jan.  1,  200 

2000-€nd (869-044-00021-1) 43.00  Jon.  1,  200 

8  (869HM4-00022-9) 54.00        Jon.  1,200 

9  Parts: 

1-199  (869-044-00023-7) 55,00 

200-€nd  (86W)44-00024-5) 53.00 

1-50  (869-044-0002&-3) 55.00 

51-199 (869-044-00026-1) 52.00 

200-499 (869-044-00027-0) 53.00 

50(Hnd  (869-044-O0028-8) 55.00 


11  (869-044-00029-6) 

12  Parts: 

1-199  (869-044-00030-0) 

200-219 (869-044-00031-8) 

220-299 (869-044-00032-6) 

300^99 (869-044-00033-4) 

500-599 (869-044-00034-2) 

600-€nd  (869-044-00035-1) 

13  (869-044-00036-9) 


31.00 

27.00 
32.00 
54.00 
41. W 
38.00 
57.00 

45.W 


Jon.  1,200 
Jon.  1,200 

Jon.  1,200 
Jon.  1,  200 
Jon.  1,  200 
Jon.  1,200 

Jon.  1,200 

Jan.  1,200 
Jon.  1,  200 
Jon.  1,200 
Jon.  1,200 
Jon.  1,200 
Jon.  1,200 

Jon.  1,2001 


Title  Stock  Number 

14  Parts: 

1-59  (869-044-00037-7) 

•60-139  (869-044-00038-5) 

140-199 (869-044-00039-3) 

200-1199  (869-044-00040-7) 

1200-End (869-044-00041-5) 

15  Parts: 

0-299  (869-044-00042-3) 

300-799 (869-044-0004>l) 

800-€nd  (869-O44-00O44-O) 

ISParU: 

0-999  (869-044-00045-8) 

1000-End (869-044-00046-6) 

17  Parts: 

1-199  (869-044-00048-2) 

200-239 (869-O42-00049-8) 

240-End  (869-042-00050-1) 

18  Parts: 

1-399  (869-042-00051-0) 

400-£nd  (869-044-00052-1) 

19  Parts: 

1-140  (869^)42-00053-6) 

141-199 (869-O42-O0054-4) 

200-End  (869-044-00055-5) 

20  Parts: 

•1-399 (869-044-00056-3) 

400-499 (869-042-00057-9) 

500-€nd  (869-042-00058-7) 

21  Parts: 

1-99  (869-042-00059-5) 

100-169 (869-042-00060-9) 

170-199 (869-O42-00061-7) 

200-299 (869-044-00062-8) 

300^99 (869-042-00063-3) 

500-599 (869-042-00064-1) 

600-799 (869-042-00065-0) 

800-1299 (869-042-00066-8) 

1300-£nd (869-042-00067-6) 

22  Parts: 

1-299  (869-042-00068-4) 

300-€nd  (869-042-00069-2) 

23  (869-042-00070-6) 

24  Parts: 

0-199  (869-O42-00071-4) 

200-499 (869-042-00072-2) 

500-699 (869-042-00073-1) 

700-1699 (869-042-00074-9) 

1700-€nd (869-042-00075-7) 

25  (869-044-00076-8) 

26  Parts: 

§§1.0-1-1.60  (869-042-00077-3) 

§§  1.61-1.169 (869-O44-O0078-4) 

§§  1.170-1.300 (869-042-00079-0) 

§§1.301-1.400 (869-O42-00080-3) 

§§1.401-1.440 (869-042-00081-1) 

§§1.441-1.500  (869-044-00082-2) 

§§1.501-1.640 (869-042-00083-8) 

§§1.641-1.850 (869-042-00084-6) 

§§1.851-1.907  (869-042-00085-4) 

§§1.908-1.1000  (869-042-00086-2) 

§§1.1001-1.1400  (869-042-00087-1) 

§§1.1401-£nd  (869-O42-00088-9) 

2-29  (869-042-00089-7) 

30-39  (869-044-00090-3) 

40-49  (869-044-00091-1) 

50-299 (869-O42-O0092-7) 

300-499 (869-O42-00093-5) 

•500-599 (869-044-00094-6) 

600-£nd  (869-042-00095-1) 

27  Parts: 

1-199  (869-O42-O0096-0) 


Price       Revision  Oete 


57.00 

Jon.  1 

2001 

55.00 

Jon.  1 

2UUI 

26.00 

Jon.  1 

20U1 

44.00 

Jan.  1 

2001 

37.00 

Jan.  1 

2001 

36.00 

Jon.  1 

2001 

54.00 

Jon.  1 

2001 

40.00 

Jon.  1 

2001 

45.00 

Jan.  1 

2001 

53.00 

Jan.  1 

2001 

45.00 

Apr.  1 

2001 

38.00 

Apr.  1 

2000 

49.00 

Apr.  1 

2000 

54.00 

Apr.  1 

2000 

23.00 

Apr.  1 

2UUI 

40.00 

Apr.  1 

2000 

40.00 

Apr.  1 

mh) 

20.00 

SApr.  1 

,2001 

45.00 

Apr.  1 

,2001 

56.00 

Apr.  1 

,2000 

58.00 

Apr.  1 

,2000 

26.00 

Apr.  1 

?nno 

30.00 

Apr.  1 

2000 

.  29.00 

Apr.  1 

.2000 

16.00 

Apr.  1 

,2001 

20.00 

Apr.  1 

2000 

31.00 

Apr.  1 

■AU) 

10.00 

Apr.  1 

,2000 

38.00 

Apr.  1 

,2000 

15.00 

Apr.  1 

,2000 

54.00 

Apr.  1 

,2000 

31.00 

Apr.  1 

.2000 

29.00 

Apr.  1 

,2000 

40.00 

Apr.  1 

,  2UUU 

37.00 

Apr.  1 

.2000 

20.00 

Apr.  1 

■Am 

46.00 

Apr.  1 

,2000 

18.00 

SApr.  1 

,2000 

57.00 

Apr.  1 

,2001 

31.00 

Apr.  1 

2000 

57.00 

Apr.  1 

.2001 

38.00 

Apr.  1 

,2000 

29.00 

Apr.  1 

200(1 

47.00 

Apr.  1 

,2000 

45.00 

Apr. 

,2001 

32.00 

Apr. 

,2000 

41.00 

Apr. 

,2000 

43.00 

Apr. 

.2000 

41.00 

Apr. 

■Am 

45.00 

Apr. 

2000 

66.00 

Apr. 

,2000 

45.00 

Apr. 

2000 

37.00 

Apr. 

,2001 

» 25.00 

Apr. 

,2001 

» 23.00 

Apr. 

,2000 

» 43.00 

Apr. 

,2000 

) 12.00 

*Apr. 

.2001 

) 12.00 

Apr. 

,2000 

) 59.00 

Apr. 

?nnn 
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Title 


Stock  Number 


200-End  (869-042-00097-8) 

28  Parts: 

0-42  (869-042-00098-6) 

43-end  (869-042-00099-4) 


18.00 

43.00 
36.00 


29  Parts: 

0-99  (869-042-00100-1) 33.00 

100-499 (869-042-00101-0) 14.00 

500-899 (869-042-00102-8) 47.00 

900-1899  (869-042-00 103-6) 24.00 

1900-1910  (§§1900  to 

1910.999)  (869-042-00104^) 46.00 

1910  (§§1910.1000  to 

end)  (869-042-O0105-2) 28.00 

1911-1925  (869-042-00106-1) 20.00 

1926 (869-042-00107-9) 30.00 

1927-€nd (869-042-00108-7) 49.00 

30  Parts: 

1-199 (869-042-00109-5)  .. 

200-699 (869-042-001 10-9)  .. 

700-End  (869-042-00111-7)  .. 


38.00 
33.00 
39.00 

31  Parts: 

0-199  (869-042-00112-5) 23.00 

200-€nd (869-042-001 13-3) 53.00 

32  Parts: 

1-39,  Vd.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vd.  Ill 18.00 


1-190  (869-042-00114-1) 

191-399 (869-042-00115-0) 

400-629 (869-042-001 16-8) 

630-699 (869-042-001 17-6) 

700-799 (869-042-001 18-4) 

800-End  (869-042-001 19-2) 

33  Parts: 

1-124  (869-042-00120-6) 

125-199 (869-042-00121-4) 

200-End  (869-042-00122-5) 

34Parta: 

1-299  (869-042-00123-1) 

300-399 (869-042-00124-9) 

400-£nd  (869-042-00125-7) 

35 (869-042-00126-5) 

36  Parts 

1-199 (869-042-00127-3)  . 

200-299 (869-042-00128-1)  . 

300-End  (869-042-00129-0) 

37 


51.00 
62.00 
35.00 
25.00 
31.00 
32.00 

35.00 
45.00 
36.00 

31.00 

28.ro 
54.ro 


24.ro 
24.ro 
43.ro 


4o.ro 
47.ro 

28.ro 


(869-042-ro  130-3) 32.ro 

38  Parts: 

0-17  (869-042-roi31-l)  .. 

18-£nd  (869-042-ro  132-0)  .. 

39  (869-042-roi33-«)  .. 

40  Parte: 

M9  (869-042-00134-6) 37.ro 

50-51   (869-042-ro  135-4) 28.ro 

52  (52.01-52.1018) (869-042-00136-2) 36.ro 

52  (52.1019-End)  (869-042-00137-1) 44.ro 

53-59  (869-042-00136-9) 21.ro 

60  (869-042-00139-7) 66.ro 

61-62  (869-042-00 140-1) 23.ro 

63(63.1-63,1119) (869-042-00141-9) 66.ro 

63  (63.1200-£nd)  (869-042-ro  142-7) 49.ro 

64-71   (869-042-ro  143-5) 12.ro 

47.ro 
36.ro 
66.ro 
66.ro 
42.ro 
38.ro 
25.ro 


72-80 (869-042-ro  144-3) 

81-85  (869-042-ro  145-1) 

86  (869-042-ro  146-0) 

87-135 (869-042-00 146-8) 

136-149 (869-042-ro  148-6) 

150-189 (869-042-ro  149-4) 

190-259 (869-042-ro  150-8) 


Revishxi  Date 
Apr.  1,20ro 


July  1, 
July  1. 


2oro 
2oro 


July  1,20ro 
July  1,20ro 
July  l,20ro 
July  l,20ro 

*July  l,20ro 

'July  1.20ro 
July  l,20ro 

'July  l,20ro 
July  l,20ro 

July  1,20ro 
July  1,20ro 
July  1,20ro 

July  l,20ro 
Julyi,20ro 


2July  1 
2  July  1 
2  July  1 


1984 
1984 
1984 
July  1,20ro 
July  l,20ro 
July  l,20ro 
July  l,20ro 
July  1,20ro 
July  1,20ro 

July  1,  20ro 
July  1,  20ro 
July  l,20ro 

July  l,20ro 
July  1,20ro 
July  1,20ro 


10.ro        July1,20ro 


July  l,20ro 
July  l,20ro 
July  l,20ro 

JUy  1,20ro 


July  1 
July  1 

July  1,20ro 


2oro 
2oro 


July  1,20ro 
July  l,20ro 
July  1,  20ro 
July  1,20ro 
July  1,20ro 
July  l,20ro 
July  1,  20ro 
July  1,20ro 
July  1.20ro 
July  1.20ro 
July  1,  20ro 
July  1,20ro 
July  l,20ro 
July  l,20ro 
July  l,20ro 
July  1.20ro 
July  1,20ro 


TWe 


Stock  Number 


Pitoe      RevislonOali 


260-265 .„ (869-042-roi51-6) 

266-299 (869-042-ro  152-^) 

300-399 (869-042-roi53-2) 

400-424 (869-042-roi54-l) 

425-699 (869-042-roi55-9) 

700-789 (869-042-roi56-7) 

790-End  (869-042-roi57-5) 

41  Chaptsfs: 

1,  1-1  to  1-10  

1,1-11  to  Appendbc,  2  (2  Resented) 

3-6 


I,  Ports  1-5  

I,  Ports  6-19... 

II,  Ports  20-52 


7  

8  

9  

10-17 
18,  Vd. 
18,  Vd. 
18,  Vd. 

i9-iro 

1-iro  (869-042-roi58-3) 

101  (869-042-roi59-1) 

102-2ro (869-042-ro  160-5) 

201-£nd  (869-042-roi61-3) 

42  Parte: 

1-399  (869-042-ro  162-1) 

400-429 (869-042-00163-0) 

430-€nd (869-042-roi64-«) 

43  Parte: 

1-999 (869-042-roi65-6) 

1000-end  (869-042-ro  166-4) 


36.ro 
35.ro 
29.ro 
37.ro 
48.ro 
46.ro 
23.ro 

i3.ro 
i3.ro 
i4.ro 
6.ro 

4.50 

i3.ro 

9.50 

i3.ro 
i3.ro 

13i» 

i3.ro 
i5.ro 
37.ro 
2i.ro 
i6.ro 

53.ro 
55.ro 

57.M 

45.ro 
55.ro 


45  Parte: 

1-199  (869-042-roi68-1) 

200^99 (869-042-ro  169-9) 

500-1199  (869-042-ro  170-2) 

1200-End (869-042-roi71-l) 

46  Parte: 

1-40 (869-042-ro  172-9) 

41-69  (869-042-ro  173-7) 

70-89  (869-042-ro  174-5) 

90-139 (869-042-ro  175-3) 

140-155 (869-042-ro  176-1) 

156-165 (869-042-ro  177-0) 

166-199 (869-042-ro  178-8) 

200-499 (869-042-ro  179-6) 

500-€nd  (869-042-ro  180-0) 

471>arte: 

0-19  (869-042-roi81-8)  . 

20-39  (869-042-00 182-6)  . 

40-69  (869-042-ro  183-4)  . 

70-79  (869-042-ro  184-2)  . 

80-€nd - ....  (869-042-ro  185-1)  . 

48  Chapters: 

1  (Ports  1-51)  (869-042-ro  186-9)  . 

1  (Parts  52-99)  (869-042-ro  187-7)  . 

2  (Ports  201-299) (869-042-00188-5)  . 

3-6  (869-042-ro  189-3)  . 

7-14  (869-042-ro  190-7)  . 

15-28  (869-042-roi91-5)  . 

29-End  (869-042-ro  192-3)  . 

49  Parte: 

1-99  (869-042-ro  193-1)  . 

100-185 (869-042-ro  194-0)  . 

186-199 (869-042-ro  195-8)  . 

200-399 (869-042-ro  196-6)  . 

400-999 (869-042-ro  197-4)  . 

1000-1199  (869-042-ro  198-2)  . 

1200-End (869-042-roi99-1)  . 

50  Parte: 

1-199  (869-042-00200-8)  . 

200-599 (869-042-00201-6)  . 


5o.ro 
29.ro 
45.ro 
54.ro 

42.ro 
34.ro 
i3.ro 
4i.ro 
23.ro 
3i.ro 
42.ro 
36.ro 
23.ro 

54.ro 
4i.ro 
4i.ro 
54.ro 
54.ro 

57.ro 
45.ro 
53.ro 
40.ro 
52.ro 
53.ro 
38.ro 

53.ro 
57.ro 
i7.ro 
57.ro 
58.ro 
25.ro 
2i.ro 

55.ro 
35.ro 


July  1 .  20ro 
July  1.20ro 
July  l,20ro 
July  I,  20ro 
July  1,20ro 
July  I,20ro 
'July  1,2000 

^July  1,  1964 

iJuiy  1,  1984 

3July  1,  1984 

JJuly  1,  1984 

^Juiy  1,  1964 

iJuly  1.  1964 

^Juty  1,  1964 

^July  1.  1984 

^July  1,  1984 

iJuly  1,  1964 

^July  1.  1984 

July  1,  20ro 

July  1.  20ro 

July  1.20ro 

July  1,  20ro 

Oct.  1, 2oro 
Oct.  i,2oro 

Oct.  1.2000 

Oct.  1. 2oro 
Oct.  i,2oro 


,  (869-042-ro  167-2) 45.ro       Oct.  1,  20ro 


Oct.  i,2oro 
Oct.  i.2oro 
Oct.  i,2oro 
Oct.  i.2oro 

(Del.  1,  2on 
Oct.  1, 2oro 
Oct.  i,2oro 
Oct.  i,2oro 
Oct.  i,2oro 
Oct.  1, 2oro 
Oct.  i,2oro 
Oct.  i.2oro 

Oct.  1,20M 

Oct.  i,2oro 
Oct.  i,2oro 
Oct.  1. 2oro 
Oct.  1, 2oro 
Oct.  i,2oro 

Oct.  i,2oro 

Oct.  1,20M 

Oct.  1, 2oro 
Oct.  i.2oro 
Oct.  i,2oro 
Oct.  i,2oro 
Oct.  i.2oro 

Oct.  1,2000 

Oct.  i,2oro 
Oct.  1, 2oro 
Oct.  i.2oro 
Oct.  1, 2oro 
Oct.  i,2oro 
Oct.  i.2oro 

Oct.  1. 2oro 

Oct.  1,2000 


VI 
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TNto 
600-End 


stock  NumlMr 

(869-042-00202-4) 


Ftovtskm  Date 
55.00       Oct.  1,2000 


"CFR  Inotex  and 
Findings  Aids  .... 

Complete  2000  CFR  set .1,094.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  OS  issued) 290.00 

Individual  copies 1.00 

Complete  set  (one-time  mailing) 247.00 

Complete  set  (one-time  moiling) 264.00 


.  (869-044^)0047^) 56.00        Jan.  1,  2001 

2000 

1999 
1999 
1997 
1996 


'  Because  frtte  3  is  an  annual  compilation,  this  volume  and  al  previous  volumes 
should  tie  retained  as  a  perrTxy>ent  reference  source. 

'The  July  1,  1985  edition  o<  32  CK  Ports  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  tt>e  ful  text  ol  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CF6  volumes  issued  as  ol  July  1,  1984,  containing 
those  ports. 

'The  July  1.  1985  e<*tion  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  indusn/e.  For  the  ful  text  of  procurement  regulations 
in  Choplers  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  Ally  1, 
1984  containing  those  chapters 

<No  amendments  to  this  volume  were  promulgated  during  the  period  Januory 
1,  2000.  through  January  1.  2001.  The  CFR  volume  issued  as  of  January  1, 
2000  should  be  retofied. 

^t^  amendments  to  this  volume  were  promulgated  during  the  period  AprI 
1,  2000.  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1.  1999,  through  J«iy  1,  2000.  The  CFR  volume  wued  as  of  July  1,  1999  should 
be  retained.. 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington.  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  FVesidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  insjjection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 

authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Reoster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  chiu^e  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  [>aper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2, 1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/wvnv.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.epo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais.  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov:  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rmster  paper 
edition  is  $638,  or  $697  for  a  combined  Federal  Re^er,  Feideral 
Register  Index  and  List  of  CFR  Sections  Affected  (iSa) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  tha  Federal  Register  Index  and  LSA  is  $253.  Six  month 
subscriptions  are  available  for  one-half  the  aimuai  rate.  The  charge 
for  individual  copies  in  paper  form  is  $9.00  for  each  issue,  or 
$9.00  for  each  ptjup  of  pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
lorei^  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  N?ail  to:  New  Orders, 
Superintendent  of  Dociunents,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  66  FR  12345. 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Meetings: 
Asbestos  exposure;  medical  testing,  30218 

Agriculture  Department 

See  Forest  Service 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  empowerment  zones  designation,  30151-30157 

Army  Department 

See  Engineers  Corps 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Children  and  Families  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
State  Systems  Office  et  al.,  30215-30218 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Lake  Michigan,  Holland,  MI;  safety  zone,  30059-30061 
USS  DOYLE  port  visit,  Boston  Inner  Harbor,  MA;  safety 
zone,  30061-30063 

Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  30161- 
30162 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  30176 

Customs  Service  _ 

NOTICES 

Automation  program  test: 

International  Trade  Data  System,  30265 
Commercial  laboratory  accreditations: 

Approval — 
Robinson  International  (USA)  Inc.,  30265 

Defense  Department 

See  Engineers  Corps 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule,  30176-30177 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Penick  Corp.,  30230 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  student  financial  assistance  programs;  student  aid 
reform  initiative;  experimental  sites,  30177-30179 

Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30230-30231 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

RULES 

Navigation  regulations: 
St.  Mary's  Falls  Canal  and  Locks,  MI;  use,  administration, 
and  navigation,  30063-30064 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Clethodim,  30073-30080 
Pryriproxyfen,  30065-30073 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  30145-30148 
NOTICES 
Meetings: 

Science  Advisory  Board,  30188 
Reports  and  guidance  docmnents;  availability,  etc.: 
Great  Lakes  Water  Quality  Agreement;  Great  Lakes 
Strategy;  meetings  and  comment  request,  30187- 
30188 

Executive  Office  of  ttie  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Fajardo,  Miguel  Angel,  30162-30163 

Federal  Aviation  Administration 

RULES 

IFR  altitudes,  30057-30059 
PROPOSED  RULES 
Airv^'orthiness  directives: 

BAe  Systems  (Operations)  Ltd.,  30103-30105 

Boeing,  30105-30107,  30109-30116 

McDonnell  Douglas,  30095-30103 

Raytheon,  30093-30095,  30107-30109 
Class  D  airspace,  30117-30121 
NOTICES 

Exemption  petitions;  summary  and  disposition,  30261 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  30261 
Passenger  facility  charges;  applications,  etc.: 

Charlottesville-Albemarle  Airport,  VA,  30261-30262 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Federal-State  Joint  Board  on  Universal  Service — 
Rural  high-cost  universal  service;  Multi-Association 
Group  plan,  30080-30090 
Radio  stations;  table  of  assignments: 

Maine.  30090-30091 

Texas,  30091 

Texas  and  Louisiana,  30091-30092 

Virginia  and  Maryland,  30092 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  30189 
Meetings;  Simshine  Act,  30189 

Federal  Emergency  Management  Agency 

NQ-nCES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  30189- 
30190 
Disaster  and  emergency  areas: 

Colorado,  30190-30191 

Iowa,  30191 

Minnesota,  30190-30192 

Puerto  Rico.  30190 

South  Dakota.  30192 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Biomasse  Italia  S.p.A.  et  al.,  30179-30181 

Maclaren  Energy,  Inc.,  et  al.,  30181-30182 
Environmental  statements;  availability,  etc.: 

Pacific  Gas  &  Electric  Co.,  30182 
Environmental  statements;  notice  of  intent: 

Tennessee  Gas  Pipeline  Co.,  30182-30184 
Hydroelectric  applications,  30184-30187 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Mohave,  LLC,  30179 

Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives,  30193 
Meetings;  Sunshine  Act,  30193 
Reports  and  guidance  docimients;  availability,  etc.: 
Payments  system  risk  policy  statements — 
$50  million  Fedwire  securities  transfer  limit,  30193- 
30195 
-    Depository  institutions  with  self-assessed  net  debit 
caps;  pledge  of  collateral  to  access  daylight 
overdraft  capacity,  30199-30205 
Electronic  check  presentments;  daylight  overdraft 

posting  rules;  modifications,  30195-30197 
Foreign  banking  organizations;  daylight  overdraft 
»         capacity,  30205-30208 
Interaffiliate  transfers,  30198-30199 
Potential  longer-term  policy  direction,  30208-30214 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  30214 


Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Minneapolis  and  St.  Cloud,  MN;  Central  Corridor  Project, 
30262-30264 

Rne  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wliditfe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Yellow-billed  cuckoo,  30148-30149 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

30221-30222 
Meetings: 
Hanford  Reach  National  Monument  Federal  Advisory 
Committee,  30222-30223 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30218- 
30219 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
San.Juan  National  Forest,  CO,  30159-30160 
Wallowa-Whitman  National  Forest,  OR,  30158-30159 

Meetings: 
Eastern  Washington  Cascades  Provincial  Advisory 

Committee  et  al.,  30160 
John  Day/Snake  Resource  Advisory  Coimcil,  30160 
Willamette  Provincial  Advisory  Committee,  30161 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Indian  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30215 

Meetings: 
Vital  and  Health  Statistics  National  Committee,  30215 

Housing  and  Urtjan  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Home  Equity  Conversion  Mortgage  Program;  insurance 
for  mortgages  to  refinance  existing  loans,  30277- 
30281 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30220 
Submission  for  OMB  review;  comment  request,  30221 
Grant  funding  programs;  faith-based  and  community 

organizations  participation;  regulatory,  contracting,  and 
other  progranunatic  obstacles;  comment  request, 
30275-30276 
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Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Indians  Into  Medicine  Program;  correction,  30219 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
NOTICES 
Meetings: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  30221 

international  Trade  Admini8tration_ 

NOTICES  ,   " 

Meetings: 
U.S.  Automotive  Parts  Advisory  Committee,  30163-30164 

Justice  Department 

See  Drug  Enforcement  Administration 

Latwr  Department 

See  Employment  and  Training  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
North  Baja  Pipeline  Project,  CA,  30223-30224 

Minerals  Management  Service 

PROPOSED  RULES 

Royalty  management: 

Solid  minerals  reporting  requirements,  30121-30134 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 

Fork  Creek  Mining  Co.  et  al.,  30232-30235 

National  Archh^es  and  Records  Administration 

PROPOSED  RULES 

Privacy  Act;  implementation,  30134-30141 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Leadership  Initiatives  Advisory  Panel,  30235 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determination,  30264-30265 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Nordieastem  United  States  fisheries — 
Black  sea  bass,  30149-30150 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  30164-30166 
Meetings: 

Caribbean  Fishery  Management  Coimcil,  30166     _ 

Pacific  Fishery  Management  Council,  30167 


National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Maurice  National  Scenic  and  Recreational  River,  NJ, 
30224 
Meetings: 
Boston  Harbor  Islands  Advisory  Coimcil,  30224 
Cape  Krusenstem  National  Monument  and  Kobuk  Valley 
National  Park  Subsistence  Resource  Commissions, 
30224 
National  Register  of  Historic  Places: 

Pending  nominations,  30225 
Native  American  human  remains  and  associated  funerary 
objects: 
Land  Management  Bureau,  New  Mexico  State  Office, 
NM— 
Anasazi  inventory  from  various  sites  in  New  Mexico, 
30225-30226 
Peabody  Museum  of  Archaeology  and  Ethnology,  Harvard 
University,  MA — 
Cultural  items  fit)m  Ursa  Mound  Group,  Adams 
County,  IL,  30226-30227 
Phoebe  A.  Hearst  Museum  of  Anthropology,  University  of 
California-Berkeley,  CA — 
Inventory  ft-om  Borego  Valley,  San  Diego  County,  CA, 

30227-30228 
Karuk  individual  from  Chinach  village  site,  Humboldt 

County,  CA,  30229 
Mandan  individuals  from  North  Dakota,  30227 
Sioux  City  Public  Museum,  lA — 
Inventory  from  Burleigh  County,  ND,  30229 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30235 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  30235 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Florida  Power  &  Light  Co.  et  al.,  30236-30237 
Meetings;  Sunshine  Act,  30237 
Applications,  hearings,  determinations,  etc.: 

Duke  Energy  Corp.,  30236 

Patent  and  Trademark  Office 

NOTICES 

Computer-implemented  business  method  patent 

applications  in  Class  705;  required  and  optional  search 
criteria;  comment  request,  30167-30176 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Bound  printed  matters;  attachments  and  enclosures; 
eligibility  requirements,  30064-30065 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
President's  Information  Technology  Advisory  Committee, 
amendment  (EO  13215),  30283-30285 

PuMto  Health  Servtea 

See  Agency  for  Toxic  Substances  and  Disease  Registry 


VI 
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See  Food  and  E>rug  Administration 
See  Indian  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Sun  Life  Assurance  Co.  of  Canada  (U.S.)  et  al.,  30244- 
30251 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  30251-30252 
National  Association  of  Securities  Dealers,  Inc.,  30252- 

30256 
New  York  Stock  Exchange,  Inc.,  30256-30257 
Philadelphia  Stock  Exchange,  toe,  30258-30260 
Applications,  hearings,  determinations,  etc.: 
Public  utihty  holdmg  company  filings,  30237-30244 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Minnesota,  30260 
Meetings: 

National  Small  Business  Development  Center  Advisory 
Board,  30260 

Substance  AtMise  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Substance  Abuse  Prevention  Center — 
Drug  Testing  Advisory  Board,  30220 

Toxic  Sut>stances  arKi  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 


See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  30260 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  , 
30260 

Treasury  Department 

See  Customs  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  30265 

Veterans  Affaitv  Department 

PROPOSED  RULES 

National  Practitioner  Data  Bank;  participation  policy, 

30141-30145 
NOTICES 
Privacy  Act: 

Systems  of  records,  30271-30273 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development,  30275- 
30276 

Partm 

Department  of  Housmg  and  Urban  Development,  30277- 
30281 

PartiV 

The  President,  30283-30285 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  remmders, 
and  notice  of  recently  enacted  public  laws. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  ttiis  montfi  can  be>found  in  ttie 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR 

Exocutlve  Orders: 
13035  (amended  by 

EO  132151. 30285 

13092  (see  EO 

13215) 30285 

13113  (see  EO 

13215) 30285 

13200  (see  EO 

13215) 30285 

13215 

14  CFR 

95 30057 

PropoMd  Rules: 

39  (11  documents) 30093, 

30095,  30097,  30099.  30101, 

30103,  30105,  30107,  30109, 

30112,30114 

71  (4  documents) 30117, 

30118,30119,30120 

24  CFR 

Proposed  Rules: 

206 30262 

30CFR 
Proposed  Rules: 

206 30121 

210 30121 

216 30121 

218 30121 

33  CFR 

165  (2  documents) 30059, 

30061 
207 30063 

36  CFR 
Proposed  Rules: 

1202 30134 

38  CFR 
Proposed  Rules: 

46 .....30141 

39  CFR 

111 30064 

40  CFR 

180  (2  documents) 30065, 

30073 
rropood  Rutos: 

52 30145 

47  CFR 

36 30080 

54 30080 

73  (4  documents) 30090, 

30091,30092 

50  CFR 
Proposed  Rules: 

17 ...30148 

648 30149 


30057 


Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

{Doclcet  No.  30251 ;  AmdL  No.  429r 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  July  12, 
2001. 

I  FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
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Mom-oney  Aeronautical  Center,  650ib 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFTi  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  that  create 
the  need  for  this  amendment  involve    ~^ 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
ciitnmistances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procediu«  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  D.C.  on  May  30, 
2001. 

Nicholas  A.  Sabatini, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  July  12,  2001: 

PART  95— {AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106. 
40113.  40114.  40120.  44502,  44514,  44710, 
44721. 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  429  effective  date:  July  12,  2001] 


From 


To 


MEA 


§95.1001    Direct  Routes— U.S.  Is  Amended  by  Adding 
Atlantic  Routes— A31 5 


HODGY,  BS  FIX  ... 
M6500-H4RA 
AMBIS.  BSFIX  


'AMBIS,  BS  FIX 
DUNNO,  BS  FIX 


7000 
7000 
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Revisions  to  IFR  Altitudes  and  Changeover  Points— Continued 

[Amendment  429  effective  date:  July  12,  2001] 


From 


To 


MEA 


Amended  To  Read  in  Part 
Atlantic  Routes— A555 


NASSAU,  BS  VOR/DME 

LEPAS,  BS  FIX  

BOSAR,  BS  FIX  


LEPAS.  BS  FIX  .. 
BOSAR,  BS  FIX  . 
GEROT,  OA  FIX 


3000 
3000 
3000 


Bahama  Routes— 7  UMA 


NASSAU,  BS  NDB  . 
•1500— MOCA 


HIROC,  BS  FIX 


•2000 


§  95.6001    Victor  Routes— U.S.  is  Amended  to  Read  in  Part 
§95.6011    VOR  Federal  Airway  11 


GREENE  COUNTY,  MS  VORTAC 

•4000— MRA 

•1800— MOCA 
SOSOE,  MS  FIX  

•3000— MRA 

-2400— MOCA 


•SOSOE,  MS  FIX 


*RAKIN,  MS  FIX 


§95.6013    VOR  Federal  Airway  13 


MC  ALLEN,  TX  VOR/DME  

HARLINGEN,  TX  VOR/DME 

•1500— MOCA 
DES  MOINES.  lA  VORTAC  

*3500— MCA  ANKEN  FIX  N  BND 

ANKEN,  lA  FIX 

NEVAD,  lA  FIX 

•2700— MOAC 
ALOCK.  lA  FIX  


HARLINGEN,  TX  VOR/DME 
ASCOT,  TX  FIX  


•ANKEN,  lA  FIX 

NEVAD,  lA  FIX  . 
ALOCK.  lA  FIX  . 


MASON  CITY.  lA  VORTAC 


§95.6017   y OR  Federal  Airway  17 


BROWNSVILLE,  TX  VORTAC 
•2000— MOCA 


HARLINGEN,  TX  VOR/DME 


§95.6070    VOR  Federal  Airway  70 


BROWNSVILLE.  TX  VORTAC 

•5000— MRA 
RAYMO,  TX  FIX 


•RAYMO.  TX  FIX 
JIMIE.  TX  FIX  


§95.6135    VOR  Federal  Airway  135 


BEATTY.  NV  VORTAC 
•9600— MOCA 


TEZUM,  NV  FIX 


§95.6222    VOR  Federal  Airway  222 


EATON,  MS  VORTAC 
PICAN  MS  FIX  


PICAN,  MS  FIX 

MONROEVILLE,  AL  VORTAC 


•3000 


•3000 


2000 
•5000 

2700 

4000 
•3300 

3000 


•8000 


1600 
•4000 


•11000 


§95.6161 

VOR  Federal  Aihway  161 

DES  MOINES,  lA  VORTAC  

•ANKEN,  lA  FIX  

2700 

•3500-MCA  ANKEN  FIX  N  BND 

ANKEN,  lA  FIX , 

NEVAD  lA  FIX    

4000 

NEVAD.  lA  FIX 

ALOCK,  lA  FIX  

•3300 

•2700— MOCA 
ALOCK,  lA  FIX  

MASON  CITY,  lA  VORTAC 

3000 

§95.6163 

VOR  Federal  Airway  163 

MANNY.  TX  FIX  

ASCOT.  TX  FIX  

•5000 

•1500-MOCA 

2300 
2000 
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REVISIONS  TO  IFR  ALTITUDES  AND  CHANGEOVER  POINTS— Continued 
[Amendment  429  effective  date.  July  12,  2001] 


From 


To 


§95.6257    VOR  Federal  Airway  257 


GRAND  CANYON.  AZ  VOR/DME  

•14500— MCA  DOZIT  FIX  S  BND 

••11200— MOCA 
DOZIT,  AZ  FIX  

•11200— MOCA 
JALMA,  AZ  FIX  

•11000-MOCA 
KACIR.  AZ  FIX 


•DOZIT,  AZ  FIX 

JALMA,  AZ  FIX 

KACIR.  AZ  FIX  

BRYCE  CANYON.  UT  VORTAC 


§95.6271    VOR  Federal  Airway  271 


MUSKEGON,  Ml  VORTAC 

•2400— MOCA 
WELKO,  Ml  FIX  

•2100— MOCA 


WELKO,  Ml  FIX  

MANISTEE,  Ml  VOR/DME 


§95.6285    VOR  Federal  Airway  285 


WHITE  CLOUD,  Ml  VORTAC 
•2400— MOCA 


MANISTEE,  Ml  VOR/DME 


§95.6465    VOR  Federal  Airway  465 


LUNDI,  ID  FIX  

•129000— MOCA 


JACKSON  HOLE,  WY  VOR/DME 


From 


To 


§95.8003    VOR  Federal  Airway  Changeover  Points 
V-135  Is  Amended  by  Adding  Changeover  Point 


Ainway  Segment: 

BEATTY,  NV  VORTAC  

#COP  53  NM  FROM  AND  UTILIZES  COALDALE. 
NV  VORTAC  ON  THE  129  M  RAD 


V-257  Is  Amended  To  Modify  Changeover  Point 


GRAND  CANYON,  AZ  VOR/DME 


BRYCE  CANYON.  UT  VORTAC 


30059 


MEA 


~14500 

•14500 
•13000 

11600 


•3000 

•4000 


•4000 


•15000 


Changeover  Points 


Distance 


From 


36    GRAND 

CANYON 


[FR  Doc.  01-14107  Filed  6-4-01;  8:45  am] 

BNJJNO  CO06  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  PART  165 

ICGD09-01-032] 

RIN2115-AA97 

Safety  Zone:  U.S.  Aerospace 
Challenge,  Holland,  Ml 

agency:  Coast  Guard,  DOT. 
ACTKW:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
encompassing  a  portion  of  Lake 
Michigan  near  Holland,  Michigan.  This 


safety  zone  is  necessary  for  the 
protection  of  passengers  and  vessels 
dtiring  a  planned  rocket  launch  show 
over  Lake  Michigan.  The  safety  zone  is 
intended  to  restrict  vessel  traffic  from 
the  waters  of  Lake  Michigan  off 
Holland,  Michigan. 

DATES:  This  temporary  final  rule  is 
effective  from  9  a.m.  (local)  and 
terminates  at  2  p.m.  (local),  June  2, 
2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CDG09-01-032  and  are  available 
for  inspection  or  copying  at:  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago, 
215  W.  83rd  Street.  Chicago,  Illinois 
60521  or  deliver  them  to  the  Coast 
Guard  Marine  Safety  Office,  215  W. 


83rd  Street,  Suite  D,  Burr  Ridge,  Illinois 
and  are  available  for  inspection  or 
copying  between  7:30  a.m.  and  4  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
MST2  Mike  Hogan.  U.S.  Coast  Guard 
Marine  Safety  Office,  215  W.  83rd 
Street,  Burr  Ridge,  Illinois  60521.  The 
telephone  number  is  (630)  986-2175. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  and.  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  it  effective  less  than  3D 
days  after  publication  in  the  Federal 
Register.  The  permit  application  was 
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not  received  in  time  to  publish  an 
NPRM  followed  by  a  temporary  final 
rule  that  would  be  effective  before  the 
necessary  date.  Publication  of  a  notice 
of  proposed  ndemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
property  or  the  environment. 

Background  and  Purpose 

A  temporary  safety  zone  is  required  to 
ensiu^  safety  of  vessels  and  spectators 
from  hazards  associated  with  rocket 
laimches.  Entry  into,  transit  through,  or 
anchoring  within  this  safety  zone  is 
prohibited  ujiless  authorized  by  the 
Captain  of  the  Port,  Chicago  or  the 
designated  Patrol  Commander.  The 
designated  Patrol  Commander  on  scene 
may  be  contacted  on  VHP  Channel  16. 

The  safety  zone  will  encompass  all 
waters  of  Lake  Michigan  bounded  by  the 
lines  of  a  triangle  with  comers  at 
approximate  positions  42°  46'24''  N. 
086°12'57''  W;  42°46'25''  N,  086°14'08'' 
W;  42°47'09'  N,  086°13'33"  W.  The 
Tockets  will  be  laimched  for  the  end  of 
the  Holland  State  Park  Northern  Pier. 
The  Captain  of  the  Port  Chicago  or  his 
designated  on  scene  representative  have 
the  authority  to  terminate  the  event. 

All  persons  emd  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Chicago  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHP  Channel  16. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  luider  that  order.  It  is 
not  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979).  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone,  and  the  zone 
is  in  an  area  where  the  Coast  Guard 


expects  insignificant  adverse  impact  to 
mariners  from  the  zones'  activation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenunental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  commercial  vessels 
intending  to  transit  a  portion  of  an 
activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  the  proposed 
zone  is  only  in  effect  for  few  hours  on 
the  day  of  the  event;  vessel  traffic  can 
safely  pass  outside  the  proposed  safety 
zone  during  the  event;  and  traffic  may 
be  allowed  to  pass  through  the  safety 
zone  imder  Coast  Guard  escort  with  the 
permission  of  the  Captain  of  the  Port 
Chicago.  Before  the  effective  period,  we 
will  issue  maritime  advisories  widely 
available  to  users  of  Lake  Michigan  by 
the  Ninth  Coast  Guard  District  Local 
Notice  to  Mariners,  Marine  information 
broadcasts,  and  facsimile  broadcasts 
may  also  be  made. 

If  you  think  that  your  business, 
organization,  or  govenunental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Chicago  (see  ADDRESSES). 


Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricidture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

CoUection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
inciu"  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)  (2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.* 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 
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Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  linder  figure  2- 
1,  paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMUED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T09-914  is 
added  to  read  as  follows: 

I165.T09-914    Safety  Zone:  Lake 
Michigan,  Holland,  Ml. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  Lake 
Michigan  off  Holland  State  Park  North 
Pier,  boimded  by  the  sides  of  a  triangle 
with  comers  in  approximate  positions: 
42°46'24''  N.  086°12'57''  W;  42''46'25''  N. 
086°14'08''  W;  42°47'09''  N,  086°13'33'' 
W. 

(b)  Effective  Date.  This  safety  zone  is 
effective  from  9  a.m.  (local)  until  2  p.m. 
(local),  June  2,  2001. 

(c)  Regulations.  This  safety  zone  is 
being  established  to  protect  the  boating 
public  in  the  vicinity  of  a  planned 
rocket  launch  show  over  Lake  Michigan. 
In  accordance  with  the  general 
regulations  in  165.23  of  this  part,  entry 
into  this  zone  is  prohibited  imless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Chicago,  or  the  designated 
Patrol  Commander. 


Dated:  May  16,  2001. 
R.  E.  Seebald, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Chicago. 

[FR  Doc.  01-14097  Filed  6-4-01;  8:45  am] 

BHJJNO  CODE  M10-1fr-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-075]  ~ 

RIN2115-AA97 

Safety  Zone:  USS  DOYLE  Port  Visit— 
Boston,  Massachusetts 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  USS  DOYLE  port  visit  from  7  a.m. 
June  1.  2001  until  2  p.m.  June  4,  2001 
in  Boston,  MA.  The  safety  zone 
temporarily  closes  all  waters  of  Boston 
Iimer  Harbor  within  a  seventy  five  (75) 
foot  radius  of  the  USS  DOYLE.  The 
safety  zone  prohibits  entry  into  or 
movement  within  this  portion  of  Boston 
Inner  Harbor  during  the  effective  period 
without  Captain  of  the  Port 
authorization.  The  safety  zone  is  needed 
to  protect  the  maritime  community  from 
the  hazards  caused  by  the  transit  of  a 
large  naval  vessel,  as  well  as  to 
safeguard  the  USS  DOYLE,  the  public 
and  the  surrounding  area  bom  sabotage 
or  other  subversive  acts,  accidents,  or 
other  events  of  a  similar  nature. 
DATES:  This  rule  is  effective  from  7  a.m. 
Friday,  June  1  until  2  p.m.  Monday, 
Jime4,  2001. 

ADDRESSES:  Docimients  as  indicated  in 
this  preamble  are  part  of  docket  CGDOl- 
01-75  and  are  available  for  inspection 
or  copying  at  Marine  Safety  Office 
Boston,  455  Commercial  Street,  Boston. 
MA  between  the  hours  of  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  Dave  Sherry, 
Marine  Safety  Office  Qoston,  Waterways 
Management  Division,  at  (617)  223- 
3006. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  Federal 


Register  publication.  Due  to  security 
concerns  for  the  vessel,  information 
about  the  port  call  of  the  USS  DOYLE 
was  not  provided  to  the  Coast  Guard, 
imtil  May  14,  2001,  making  it 
impossible  to  draft  or  publish  a  NPRM 
or  a  final  rule  30  days  in  advance  of  its 
effective  date.  Any  delay  encoimtered  in 
this  regulation's  effective  date  woiUd  be 
unnecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  protect  the  maritime 
community  from  hazards  created  by  a 
large  naval  vessel's  transit  through 
Boston  Harbor.  In  addition,  immediate 
action  is  needed  to  safeguard  the  USS 
DOYLE,  the  public  and  the  surrounding 
area  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  events  of  a 
similar  nature.  This  temporary  safety 
zone  is  only  effective  for  a  three  day 
long  port  call  and  should  have 
negligible  impact  on  vessel  transits  due 
to  the  fact  that  vessels  can  safely  transit 
around  the  zone  and  that  they  are  not 
precluded  from  using  any  portion  of  the 
waterway  except  the  safety  zone  area 
itself. 

Background  and  Purpose 

This  regidation  establishes  a  moving 
safety  zone  on  the  waters  of  Boston 
Inner  Harbor  seventy  five  (75)  foot 
radius  of  the  USS  DOYLE  during  its 
inboimd  and  outbound  transits  between 
the  BG  buoy  and  Pier  One  in  the 
Charlestown  Navy  Yard  in  Boston  Inner 
Harbor.  A  stationary  safety  zone  will 
remain  effective  while  at  its  temporary 
berth  at  Pier  One  in  the  Charlestown 
Navy  Yard.  The  safety  zone  is  in  effect 
from  7  a.m.  Jime  1  until  2  p.m.  June  4, 
2001.  This  safety  zone  prohibits  entry 
into  or  movement  within  this  portion  of 
Boston  Harbor  and  is  needed  to  protect 
the  maritime  commimity  from  hazards 
created  by  a  large  naval  vessel's  transit, 
to  safeguard  the  USS  DOYLE,  the  public 
and  the  surrounding  area  from  sabotage 
or  other  subversive  acts,  accidents,  or 
other  events  of  a  similar  nature.  Marine 
traffic  may  transit  safely  outside  of  the 
safety  zone  during  the  inbound  and 
outbound  transit  between  the  BG  buoy 
and  Pier  One  in  the  Charlestown  Navy 
Yard,  and  while  the  vessel  is  moored  in 
the  CharlestoMTQ  Navy  Yard.  The 
Captain  of  the  Port  does  not  anticipate 
any  negative  impact  on  vessel  traffic 
due  to  the  establishment  of  this  safety 
zone.  Public  notifications  will  be  made 
prior  to  the  effective  period  via  local 
notice  to  mariners  and  marine 
information  broadcasts. 

Regulatory  Evaluation  _ 

This  nUe  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
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require  an  assessment  of  potential  costs 
and  beneBts  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of 
Boston  Harbor,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
the  limited  extent  of  the  safety  zone,  the 
ability  for  vessels  to  safely  transit 
outside  of  the  safety  zone,  and  the 
advance  notifications  which  will  be 
made  to  tbe  local  maritime  commimity 
by  marine  information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Boston  Inner  Harbor 
between  7  a.m.  on  Jime  1,  2001  and  2 
p.m.  on  Jime  4,  2001.  This  safety  zone 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  for  the  following  reasons:  the 
safety  zone  is  only  75  feet  surroimding 
the  USS  DOYLE,  permitting  vessel 
traffic  to  safely  pass  outside  of  the  safety 
zone,  the  safety  zone  is  limited  in 
duration,  and  the  Coast  Guard  will  issue 
marine  information  broadcasts  before 
the  effective  period  widely  available  to 
users  of  the  Harbor. 

Assistance  for  Small  Entities 

Due  to  the  short  notice  of  the  need  for 
this  regulation  the  Coast  Guard  did  not 
have  time  to  assist  small  entities  under 
section  213(a)  of  the  Small  Business 


Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121). 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricult\ire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  E.0. 13132  and  has  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  luifunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  E.O.  13045,  Protection  of 
Children  trom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  pose  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1C,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Seciuity  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1. 

2.  Add  temporary  §  165.T01-075  to 
read  as  follows: 

S165.T01-075    Safety  Zone:  USS  DOYLE 
Port  Visit — Boston,  Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Boston  hmer 
Harbor  within  a  seventy  five  (75)  foot 
radius  of  the  USS  DOYLE  during  its 
inboiuid  and  outboiuid  transits  between 
the  "BG"  Buoy  and  Pier  One  at  the 
Charlestown  Navy  Yard.  The  safety  zone 
shall  remain  in  effect  while  the  USS 
DOYLE  it  moored  at  Pier  One  in  the 
Charlestown  Navy  Yard. 

(b)  Effective  Date.  This  section  is 
effective  from  7  a.m.  on  Friday,  June  1, 
2001  until  2  p.m.  on  Monday,  June  4, 
2001. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
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designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated:  May  17,2001. 
B.  M .  Salerno, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  Boston,  Massachusetts. 

(FR  Doc.  01-14098  Filed  6-4-01;  8:45  am] 

BILUNO  CODE  4910-15-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  207 

St.  Marys  Falls  Canal  and  Locks, 
Michigan;  Use,  Administration  and 
Navigation 

AGENCY:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  rule. 

SUMIWARY:  The  U.S.  Army  Corps  of 
Engineers  is  amending  its  regulations  on 
procedures  to  navigate  the  St.  Marys 
Falls  Canal  and  Soo  Locks  at  Sault  St. 
Marie,  Michigan,  to  incorporate  changes 
in  navigation  safety  procedures 
published  in  three  Notice  to  Navigation 
Interests  issued  on  March  29,  2000.  The 
St.  Marys  Falls  Canal  and  Locks 
navigation  regulation  is  amended  to 
delete  reference  to  oil  tankers  having 
dreift  and  beam  permitting  transit 
through  the  Canadian  lock,  since  the 
Canadian  lock  no  longer  handles  oil 
tankers.  The  regulation  will  also 
prohibit  the  cleaning  and  gas  freeing  of 
tanks  on  all  hazardous  material  cargo 
vessels  while  either  in  the  lock  or  while 
in  any  part  of  the  Soo  Locks  approach 
canals.  As  an  additional  vessel  safety 
measiue,  whenever  a  tank  vessel  is 
within  the  limits  of  the  lock  piers  either 
above  or  below  the  locks,  vessel 
movement  will  be  limited  to  a  single 
vessel,  imless  the  tanker  is  certified  gas 
firee  or  is  carrying  non-combustible 
products.  The  regulation  will  allow 
tankers  with  any  type  cargo  to  transit 
the  MacArthur  Lock  when  the  locks 
park  is  closed,  while  tankers  carrying 
non-combustible  products  or  tankers 
certified  gas  fi-ee  will  be  allowed  to 
transit  the  MacArthur  Lock  when  the 
park  is  open.  The  regulation  clarifies 
that  vessels,  except  U.S.  vessels  of  war 
and  public  vessels  (as  defined  in  46 
U.S.C.  2101),  carrying  explosives  are 
prohibited  from  transiting  U.S.  Locks. 
DATES:  The  final  rule  is  effective  July  5, 
2001. 


ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  ATTN:  CECW-OD,  441  G 
Sti^et,  NW.,  Washington,  DC  20314- 
1000. 

FOR  FURTHUR  INFORIMATION  CONTACT:  Mr. 
Jim  Hilton,  Dredging  and  Operations 
Branch  (CECW-OD)  at  (202)  761-4669 
or  Mr.  David  L.  Dulong,  Chief, 
Engineering  Technical  Services,  Detroit 
Distiict  at  (313)  226-6794. 

SUPPLEMENTARY  INFORMATION:  Piusuant 
to  its  authority  in  Section  4  of  the  Rivers 
and  Harbors  Act  of  August  18, 1894  (40 
Stat.  266:  33  U.S.C.  1),  the  Corps  is 
amending  the  regulations  in  33  CFR 
207.441(b)(4)  and  (5).  The  regulation 
governing  the  operation  of  the  St.  Marys 
Falls  Canal  and  Locks,  33  CFR  207.441 
was  adopted  on  March  6, 1954.  (19  FR 
1275)  and  has  been  amended  at  various 
times. 

Paragraph  (b)  is  amended  to  delete 
reference  to  classes  of  vessels  permitted 
to  transit  the  U.S.  locks  or  enter  any  of 
the  United  States  approach  canals. 
Paragraph  (b)(4)  is  further  amended  by 
deleting  reference  to  oil  tankers  being 
permitted  to  transit  through  the 
Canadian  lock,  as  the  Canadian  lock  has 
been  refurbished  and  can  no  longer 
accommodate  oil  tankers.  In  addition, 
paragraph  (b)(4)  is  amended  by  deleting 
reference  to  personnel  smoking  onboard 
tankers  while  in  the  lock  area,  as 
prohibiting  smoking  is  included  in  33 
CFR  207.440(s).  Paragraph  (b)(4)  is 
amended  and  rewritten  to  improve 
vessel  safety  by  adding  subparagraphs 
(i),  (ii),  and  (iii).  Subparagraph  (b)(4)(i) 
prohibits  the  cleaning  and  gas  freeing  of 
tanks  on  all  hazardous  material  cargo 
vessels  (as  defined  in  49  CFR  part  171), 
while  the  vessel  is  either  in  the  lock  or 
in  any  part  of  the  Soo  Locks  approach 
canals  from  the  outer  end  of  the  east 
center  pier  to  the  outer  end  of  the 
southwest  pier.  Subparagraph  (b)(4)  (ii) 
is  added  for  safety  purposes  to  limit 
vessel  movement  to  a  single  vessel 
whenever  a  tank  vessel  carrying 
hazardous  cargo  is  within  the  limits  of 
the  lock  piers  either  above  or  below  the 
locks,  imless  the  vessel  is  certified  gas 
fi-ee  or  is  carrying  non-combustible 
products.  Subparagraph  (b)(4)(iii)  is 
added  to  allow  tankers  carrying  any 
type  of  cargo  to  tiansit  MacArthur  Lock 
when  the  locks  park  is  closed.  Tankers 
certified  gas  free  or  carrying  non- 
combustible  products  that  will  not  react 
hazardously  with  water  will  be  allowed 
to  transit  MacArthur  Lock  when  the 
park  is  open. 

Paragraph  (b)(5)  is  amended  to  add  a 
phrase  to  clarify  that  vessels,  except 
U.S.  vessels  of  war  or  public  vessels  as 
defined  in  46  U.S.C.  2101,  carrying 


explosives  are  prohibited  from 
transiting  the  U.S.  Locks. 

This  final  rule  is  not  a  major  rule  for 
the  purposes- of  Executive  Order  12866. 
As  required  by  the  Regvilatory 
Flexibility  Act,  the  Corps  certifies  that 
this  final  rule  will  not  have  a  significant 
impact  on  small  business  entities. 

Comments  on  the  Proposed  Rule 

Three  comments  were  received  to  the 
January  23, 2001,  Federal  Register 
proposed  rule  and  the  January  23,  2001, 
public  notice  issued  by  the  Detroit 
District.  Two  industry  conunents 
requested  a  clarifying  phrase  be  added 
to  §  207.441(4)(ii)'(iii)  to  allow  the 
release  of  a  vessel  from  the  lock  in  the 
direction  of  a  approaching  tank  vessel, 
if  the  tanker  is  certified  gas  free  and 
allow  tankers  certified  gas  iree  to  transit 
the  lock  when  MacArthur  Lock  park  is 
open.  We  concur  with  adding  the  phrase 
"unless  the  vessel  is  certified  gas  free  or 
is  carrying  non-combustible  products". 
One  comment  requested  that  U.S. 
vessels  of  war  and  public  vessels,  as 
defined  in  46  U.S.C.  2101,  be  exempt 
from  the  provision  of  being  prohibited 
from  transiting  the  U.S.  Locks  carrying 
explosives.  We  conciu-  with  this 
exemption. 

List  of  Subjects  in  33  CFR  Part  207 

Navigation  (water).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  reasons  set  out  in  the  preamble, 
Title  3  3 ,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  207— NAVIGATION 
REGULATIONS 

1 .  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1). 

2.  Section  207.441  is  amended  by 
revising  paragraphs  (b)(4)  and  (b)(5)  to 
read  as  follows: 

§  207.441    St  Marys  Falls  Canal  and  Locks, 
Mich.;  security. 

*  *        •        •        • 

(b)  Restrictions  on  transit  of  vessels. 

*  *  * 

(1)  Tanker  vessels — (i)  Hazardous 
material.  Cleaning  and  gas  freeing  of 
tanks  on  all  hazardous  material  cargo 
vessels  (as  defined  in  49  CFR  part  171) 
shall  not  take  place  in  a  lock  or  any  part 
of  the  Soo  Locks  approach  canals  from 
the  outer  end  of  the  east  center  pier  to 
the  outer  end  of  the  southwest  pier. 

(ii)  Approaching.  Whenever  a  tank 
vessel  is  approaching  the  Soo  Locks  and 
within  the  limits  of  the  lock  piers  (outer 
ends  of  the  southi^est  and  east  center 
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piers)  either  above  or  t>elow  the  locks, 
DO  other  vessel  will  be  released  from  the 
locks  in  the  direction  of  the  approaching 
tank  vessel,  unless  the  tank  vessel  is 
certified  gas  free  or  is  canying  non- 
combustible  products,  until  the  tank 
vessel  is  within  the  lock  chamber  or 
seciuely  moored  to  the  approach  pier. 
Whenever  a  tank  vessel  is  within  a  Soo 
Lock  Chamber,  the  tank  vessel,  unless 
certified  gas  fr«e  or  is  carrying  non- 
combustible  products,  will  not  be 
released  bom  the  lock  until  the  channel 
within  the  limits  of  the  lock  piers  either 
above  or  below  the  lock,  in  the  direction 
of  the  tank  vessel,  is  clear  of  vessels  or 
vessels  therein  are  securely  moored  to 
the  approach  pier.  This  limits 
movement  to  a  single  vessel  whenever 
a  tank  vessel  is  within  the  limits  of  the 
lock  piers  either  above  or  below  the 
locks,  unless  the  tank  vessel  is  certified 
gas  tree  or  is  carrying  non-combustible 
products.  Tank  vessels  to  which  this 
paragraph  (b)(4)(ii)  applies  include 
those  vessels  carrying  fuel  oil,  gasoline, 
crude  oil  or  other  flammable  liquids  in 
bulk,  including  vessels  that  are  not 
certified  gas  free  where  the  previous 
cargo  was  one  of  these  liquids. 

(iii)  LocJb  park.  Except  as  provided  in 
paragraph  (b)(5)  of  this  section,  tankers 
with  any  type  cargo  will  be  permitted  to 
transit  the  MacArthur  Lock  when  the 
locks  park  is  closed.  The  exact  dates  and 
times  that  the  park  is  closed  varies,  but 
generally  these  periods  are  frtim 
midnight  to  6  a.m.  Jime  through 
September  with  one  or  two  hour  closiue 
extensions  in  the  early  and  late  seasons. 
Tankers  carrying  non-combustible 
products  that  will  not  react  hazardously 
with  water  or  tankers  that  have  been 
purged  of  gas  or  hazardous  fumes  and 
certified  gas  free  will  be  allowed  to 
transit  the  MacArthiu'  Lock  when  the 
park  is  open. 

(5)  Carrying  explosives.  All  vessels, 
except  U.S.  vessels  of  war  and  public 
vessels  as  defined  in  46  U.S.C.  2101, 
carrying  explosives  are  prohibited  from 
transiting  the  U.S.  Locks. 
*        •        •        *        • 

Dated:  May  23,  2001. 
Alfred  H.  Foxx, 

Colonel,  U.S.  Army,  Executive  Director  of 

Civil  Works. 

[FR  Doc.  01-14023  Filed  6-4-01;  8:45  am] 

BH-LMQ  CODE  3710-42-P 


POSTAL  SERVICE 

39  CFR  Part  111 

Eligibility  Requirements  for 
Attachments  and  Enclosures  With 
Bound  Printed  Matter 

AGENCY:  Postal  Service. 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
Domestic  Mail  Manual  (DMM)  to 
implement  changes  to  the  standards 
governing  permissible  attachments  and 
enclosures  with  Bound  Printed  Matter. 
EFFECTIVE  DATE:  June  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  M.  Lease,  703-292-4184. 
SUPPLEMENTARY  INFORMATION:  On  March 
26,  2001,  the  Postal  Service  published  a 
proposed  rule  in  the  Federal  Register 
(66  FR  16431)  soliciting  comments 
concerning  the  standards  in  the 
Domestic  Mail  Manual  (DMM) 
governing  permissible  attachments  and 
enclosures  with  Bound  Printed  Matter 
(BPM)  eligible  to  be  mailed  at  BPM 
rates. 

Under  ciurent  postal  standards,  the 
only  attachments  and  enclosures 
authorized  to  be  mailed  with  qualifying 
Bound  Printed  Matter  at  BPM  rates  are 
printed  matter  mailable  as  Standard 
Mail  and  merchandise  samples  meeting 
prescribed  conditions.  The  proposed 
change  would  rescind  the  provision 
concerning  merchandise  samples.  In  its 
place,  the  Postal  Service  proposed  the 
inclusion  of  "nonprint"  attachments 
and  enclosures  so  long  as  the  amount  of 
the  attachments  and  enclosures  is 
relatively  modest  compared  to  the 
amount  of  qualifying  Boimd  Printed 
Matter  and  each  has  minimal  value.  In 
each  case,  objective  standards  were 
proposed  for  application  of  the  tests. 
That  is,  the  proposed  rule  allows  for  the 
inclusion  of  nonprint  attachments  and 
enclosiu'es  so  long  as  the  combined 
weight  of  all  nonprint  attachments  and 
enclosures  in  the  mailpiece  is  less  than 
or  equal  to  25  percent  of  the  weight  of 
the  Bound  Printed  Matter  in  the 
maUpiece.  In  addition,  the  individual 
cost  of  each  nonprint  attachment  or 
enclosing  must  be  less  than  or  equal  to 
the  cost  of  a  "low-cost"  item  as  defined 
in  DMM  E670.5.11,  and  the  combined 
cost  of  all  nonprint  attachments  and 
enclosures  may  not  exceed  two  times 
the  cost  of  a  low-cost  item  as  defined  in 
DMM  E670.5.11.  The  "low-cost" 
amount  for  calendar  year  2001  is  $7.60 
and  this  amount  is  adjusted  for  inflation 
annually  by  the  Internal  Revenue 
Service.  For  purposes  of  this  test,  "cost" 
is  the  actiud  cost  to  the  mailer  for  the 
item,  rather  than  the  price  for  which  it 


sells  the  item,  represented  value,  market 
value,  or  other  amount. 

In  sum,  some  of  the  nonprint 
attachments  and  enclosures  pennitted 
with  Bound  Printed  Matter  under  the 
ciurent  standard  would  also  be 
permissible  under  the  new  standard, 
while  some  of  these  attachments  and 
enclosures  would  not  be  permitted 
under  the  new  standard.  In  addition, 
some  matter  not  permitted  as 
attachments  and  enclosures  under  the 
current  standard  would  be  permissible 
under  the  new  standard. 

The  Postal  Service  received  23 
comments  in  response  to  the  proposal. 
Twenty-two  comments  supported  the 
proposal  to  replace  the  current  standard 
with  an  objective  standard  based  on  the 
weight  and  value  of  attachments  and 
enclosiu«s.  A  number  of  these 
comments  stated  that  the  objective 
standards  would  be  easier  for  mailers 
and  postal  personnel  to  imderstand  and 
use,  and  thus  would  facilitate  the 
preparation  of  mailings  and  acceptance 
of  mail.  Some  comments  also  noted  that 
efforts  to  revise  standards  in  this 
manner  are  appropriate  in  view  of  the 
changes  taking  place  in  the  publishing 
industry.  Of  the  22  favorable  comments, 
18  fully  supported  the  proposed  weight 
and  value  standards.  Three  commenters 
requested  that  the  weight  limit  on 
nonprint  attachments  and  enclosures  be 
increased  from  25  percent  to  50  percent 
and  one  commenter  requested  that  the 
limit  be  increased  from  25  percent  to  49 
percent. 

The  Postal  Service  has  given 
consideration  to  these  requests  to 
increase  the  weight  of  nonprint 
attachments  and  enclosures.  However, 
the  Postal  Service  is  mindful  that  Bound 
Printed  Matter  rates  are  intended  for 
printed  matter.  This  is  not  to  say  that  a 
modest  amount  of  nonprint  attachments 
and  enclosures  should  be  prohibited, 
and  indeed  some  nonprint  matter  has 
been  permitted  imder  current  standards. 
The  Postal  Service  is  concerned  that 
either  of  these  higher  ratios  proposed  by 
commenters  would  serve  to  cloud  the 
distinction  between  bona  fide  Boimd 
Printed  Matter  and  other  Package 
Services  mail,  such  as  Parcel  Post,  or 
Standard  Mail.  Therefore,  neither  of  the 
suggested  higher  weight  limits  is 
adopted  in  this  final  rule. 

Oi  the  comments  supporting  the 
proposed  standards,  five  comments 
sought  a  specific  ruling  concerning 
"binders"  as  bona  fide  elements  of 
Bound  Printed  Matter.  These  requests 
are  beyond  the  scope  of  this  rulemaking 
and  are  not  addressed  in  this  final  rule. 

The  remaining  comment,  although 
taking  "no  position  on  the  merits  of  the 
proposed  change,"  suggested  that  the 
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proposal  would  expand  the  permissible 
attachments  and  enclosiures  beyond 
those  contemplated  in  the  Domestic 
Mail  Classification  Schedule  (DMCS), 
and  would  be  beyond  the  authority  of 
the  Postal  Service  to  adopt.  The  Postal 
Service  respectfully  disagrees.  Under 
DMCS  544.2,  Boimd  Printed  Matter  may 
contain  attachments  and  enclosures  "as 
specified  by  the  Postal  Service."  The 
comment  appears  to  suggest  that  this 
discretion  is  limited  by  the  additional 
phrase  "and  as  described  in  subsections 
a  and  e  of  section  523.1,"  which 
concerns  order  forms  with  books  and 
sound  recordings.  Under  the  reading 
apparently  favored  by  the  commenter, 
the  permissible  attachments  and 
enclosures  under  DMCS  544.2  would  be 
limited  to  these  order  forms  in 
accordance  with  standards  prescribed 
by  the  Postal  Service.  In  contrast,  the 
Postal  Service  believes  that  the  two 
parts  of  section  544.2  should  be  read 
independently.  That  is,  the  permissible 
attachments  and  enclosiues  include  the 
order  forms  described  in  523.1,  and,  in 
addition  to  that,  any  other  attachment 
and  enclosure  specified  by  the  Postal 
Service.  Nevertheless,  the  Postal  Service 
agrees  with  the  commenter  that  the 
permissible  attachments  and  enclosures 
should  not  be  without  limits.  Indeed,  as 
explained  above,  the  Postal  Service 
believes  that  the  amount  of  nonprint 
attachments  and  enclosiues  should  be 
relatively  small  in  comparison  to  the 
qualifying  Bound  Printed  Matter,  and 
rejected  requests  that  the  ratio  be 
increased  beyond  the  standard 
proposed. 

After  full  consideration  of  the 
comments  received  and  for  the  reasons 
discussed  above,  the  Postal  Service 
adopts,  without  revisions,  the  proposed 
'  changes  in  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations  (see  39 
CFR  part  111). 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PARTI  11—[AiyiENDEDl 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621.  3626,  5001. 

2.  Revise  Domestic  Mail  Manual 
E712.1.2,  as  follows: 

Domestic  Mail  Manual 


E    ELIGIBILITY 


£71 2    Bound  Printed  Matter 


1.0    BASIC  STANDARDS 


1.2    Enclosures  and  Attachments 

(Revise  1.2  to  add  new  standards  for 
attachments  and  enclosures  as  follows:) 

In  addition  to  the  basic  standards  in 
E710,  BPM  may  have  the  following 
attachments  and  enclosures: 

a.  Any  printed  matter  mailable  as 
Standard  Mail. 

b.  Nonprint  attachments  and 
enclosures.  The  combined  weight  of  all 
nonprint  attachments  and  enclosures  in 
the  mailpiece  must  be  less  than  or  equal 
to  25  percent  of  the  weight  of  the  Bound 
Printed  Matter  in  the  mailpiece.  The 
individual  cost  of  each  nonprint 
attachment  or  enclosure  must  be  less 
than  or  equal  to  the  cost  of  a  "low  cost" 
item  as  defined  in  E670.5.11.  In 
addition,  the  combined  cost  of  all 
nonprint  attachments  and  enclosiues 
must  not  exceed  two  times  the  cost  of 

a  "low  cost"  item  as  defined  in 

E670.5.11. 

***** 

This  change  will  be  published  in  a 
future  issue  of  the  Domestic  Mail 
Manual.  An  appropriate  amendment  to 
39  CFR  111.3  to  reflect  these  changes 
will  be  published. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  01-13973  Filed  6-4-01;  8:45  am] 

BHXING  CODE  7710-12-U 


ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by   ■. 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI..  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301131  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-9368;  and  e-mail 
address:  jamerson.hoyt@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Fxamples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112  ^ 
311 

Crop  production 

Animal  production 
Food  manulacturing 
Pesticide  nuinufac- 
turing 

ENViRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301131;  FRL-6782-5] 
BIN  2070-AB78 

Pyriproxyfen;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  residues  of  pyriproxyfen  in 
or  on  pistachio.  The  Interregional 
Research  Project  Number  4  (IR-4) 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective  June 
5,  2001.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301131,  must  be  received 
by  EPA  on  or  before  August  6,  2001. 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  i}erson 
*  listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  irom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
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the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents.  "  You  can  also  go  directiy  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequenUy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_0G/Title_40/40cfrl80_00.html.  a 
beta  site  currenUy  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  direcUy  to  the  guidelines  at  http:// 
www.epa.gov/opptsfi^/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301131.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociiments  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  4, 
2001  (66  FR  17883)  (FRL-6772-4),  EPA 
issued  a  notice  pursuant  to  section  408 


of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  annoimcing  the  filing  of  a  pesticide 
petition  (PP  0E6081)  for  tolerance  by  IR- 
4,  Technology  Center  of  New  Jersey, 
Rutgers,  The  State  University  of  New 
Jersey,  681  U.S.  Highway  #1  South. 
North  Brunswick,  NJ  08902-3390.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Valent  U.S.A. 
Corporation,  1333  North  California 
Blvd.,  P.O.  Box  8025,  Wahiut  Creek,  CA 
94596-8025,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.510  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
pjriproxyfen,  2-[l-methyl-2-(4- 
phenoxyphenoxy)ethoxypyridine,  in  or 
on  pistachio  at  0.02  part  per  million 
(ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 


infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposiue  to  pesticide  residues.  For 
further  discussion  of  the  regiUatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposiue,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  pyriproxyfen  on  pistachio  at 
0.2  ppm.  EPA's  assessment  of  exposiues 
and  risks  associated  with  establishing 
the  tolerance  follows. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyriproxyfen  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1.— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.3100 


870.3150 


870.3200 


Study  Type 


Subchronic   feeding   in   rats   (13 

WOOKS^  0 


Subchronic  oral  toxicity  in  dogs 
(13  weeks) 


21 -Day  dermal  toxicity  (rat) 


Results 


NOAEL  =  23.49  mg/Kg/day  in  males  27.68  mg/kg/day  in  females 
LOAEL  =  117.79  milligram/kitogram/day  (mg/kg/day)  in  males  and  141.28  mg/ 
kg/day  in  females  based  on  higher  mean  total  cholesterol  and  phospholipkjs; 
decreased  mean  red  blood  cells,  hematocrit  and  hemoglobin  counts  and  in- 
creased liver  weight. 


NOAEL  =  100  mg/kg/day 

LOAEL  =  300  mg/kg/day  based  on  increased  absolute  and  relative  liver  weight 
in  males  and  hepatocellular  hypertrophy  in  females.  These  findings  were 
also  ot>served  at  1,000  mg/kg/day  and  may  represent  adaptive  changes  at 
both  300  mg/kg/day  and  the  limit  dose  of  1.000  mg/kg/day. 


NOAEL  =  >1,000  mg/kg/day 

There  was  no  demnal  or  systemk:  toxicity  at  the  1,000  mg/kg/day  dose,  highest 
dose  tested  (HDT). 
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Table  1 . — Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


Study  Type 


Results 


870.3700a 


Prenatal  developmental  (rat) 


Maternal  NOAEL  =  100  mg/kg/day 

LOAEL  =  300  mg/kg/day  based  on  increased  inciderKes  in  mortality  and  din- 

k:al  signs  at  1,000  mg/kg/day  with  decreases  in  food  consumption,  body 

weight,  and  body  weight  gain  together  with  increases  in  water  consumption 

at  300  and  1 ,000  mg/kg/day. 
Developmental  NOAEL  =  300  mg/kg/day 
LOAEL  =  1 ,000  mg/kg/day  based  on  increased  incidences  of  skelettl  variations 

and  unspecified  visceral  variations  at  1 ,000  mg/kg/day. 


870.3700b 


Prenatal  developmental  (rat>bit) 


Maternal  NOAEL  =  100  mg/kg/day 

LOAEL  =  300  mg/kg/day  based  on  based  on  premature  delivery/abortions,  soft 
stools,  emaciation,  decreased  activity  and  bradypnea. 

Developmental  NOAEL  =  300  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day.  There  were  no  effects  observed  in  ttie  4  litters  ex- 
amined. 


870.3800 


Reproduction  and  fertility  effects 
(rat) 


870.3800 


870.3800 


870.4300 


870.4100 


870.4200 


Perinatal  and  postnatal  study  of 
pyriproxyfen  orally  administered 
to  rats 


Non-guideline  study  of  rats  orally 
exposed  prior  to  and  in  the 
eariy  stages  of  pregnancy 


Chronic  toxk:ity/or)cogenk:ity  (rat) 


1-Year  chronic  feeding  (dog) 


Carcinogenk:ity  mice 


870.5100 


870.5300 


Gene  Mutation  Assay  (Ames  Test) 
Reverse  Mutation 


Gene  Mutation 


Parental/systemic  NOAEL  =  76  nrig/kg/day  in  males  and  87  mg/kg/day  in  fe- 
males 

LOAEL  =  386  mg/kg/day  and  males  442mg/kg/day  in  females  based  on  de- 
creased txxly  weight,  weight  gain  and  food  consumption  in  txjth  sexes  arxJ 
both  generations.  Increased  liver  weight  in  tx)th  sexes  of  ttie  F|  generatkxi 
and  liver  and  kidney  histopathology  in  F,  males. 

Reproductive  r>JOAEL  =  386  mg/kg/day  in  males  and  442  mg/kg/day  in  females 
(highest  dose  tested). 

Offspring  NOAEL  =  97  mg/kg/day  in  males  and  105  mg/kg/day  in  females 

LOAEL  =  519  mg/kg/day  in  males  and  554  mg/kg/day  in  females  based  on  de- 
creased pup  body  weight  on  lactation. 


Matemal  NOAEL:  100  mg/kg/day 

Matemal  LOAEL:  300  n>g/kg/day  based  on  increased  clinical  signs,  decreased 
body  weight  gains,  and  decreased  food  consumption 

Pup  NOAEL:  100  mg/kg/day 

Pup  LOAEL:  300  nr>g/kg/day  based  on  decreased  body  weight  and  increased 
inckJence  of  dilatkMi  of  the  renal  pelvis.  At  500  mg/kg/day,  ttiere  was  an  in- 
crease in  pup  mortality  during  lactation 

Pup  Reproductive,  Developmental,  and  Learning 

NOAEL;  500  mg/kg/day 

LOAEL:  >500  mg/kg/day 


Parental  NOAEL  =  100  mg/kg/day 

Parental  LOAEL  =  300  mg/kg/day  based  on  increased  dink^l  signs,  decreased 
body  weight  gains,  and  increased  water  consumptkxi  in  tx>th  sexes,  and  in- 
creased food  consumptkxi,  changes  in  organ  wetghts,  and  gross  pattx>k)g«cal 
findings  in  the  males  only. 

Devek>pmental  NOAEL  =  1 ,000  mg/kg/day 

Devek>pnr)ental  LOAEL  =  1 ,000  mg/kg/day 


NOAEL  =  35.1  mg/kg/day  (females) 

LOAEL  =  182.7  mg/kg/day  (females)  based  on  decrease  in  body  weight  gain  in 
females  at  182.70  mg^g/day.  There  was  no  evklence  of  cardnogenic  re- 
sponse. 


NOAEL  =  100  HDg/kg/day 

LOAEL  =  300  mg/kg/day  based  on  decreased  weight  gain,  increased  absolute 

and  relative  liver  weight,  mild  anemia,  increased  cholesterol  and  triglycerides 

in  both  sexes  and  slight  anemia  in  males. 


J40AEL  =  84  mg/kg/day  in  males  and  109  mg/kg/day  in  females 
LOAEL  =  320  mg/kg/day  in  males  and  547  mg/kg/day  in  females  based  on 
renal  lesions  in  both  sexes  No  statistically  significant  increase  in  tumor  inci- 
dence relative  to  controls  were  observed  in  either  sex  at  any  dose  up  to  tt»e 
highest  dose  tested. 


Negative  for  induction  of  gerie  mutatkjn  measured  as  ttie  reversion  to  histkline 
protrophy  of  5  S.  lyphimurium  strains  and  £.  coli  WP2  uvra  at  doses  from  10 
to  5.000  ^g/plated  with  and  withour  S-9  activation. 


Negative  for  induction  of  gene  mutation  in  Chinese  hamster  V79  cells  with  arxJ 
without  metabolk:  activatkyi  up  to  cytotoxk:  doses. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.5380 


Study  Type 


Structural 
ChromosomalAbberation  In  vivo 


870.5550 


870.7485 


870.7600 


Unscheduled  DNA  Synthesis 


Metabolism 


Dermal  penetration 


Results 


Nondastogenic  in  Chinese  hamster  ovary  cells  tx)th  with  and  without  S-9  acti- 
vation up  to  cytotoxic  doses. 


Did  not  induce  an  increase  in  unscheduled  DNA  synthesis  both  with  and  with- 
out activation  In  HeLa  cells  exposed  up  to  insoluble  doses  ranging  to  6.4  \ig/ 
mL  without  activation  and  51 .2  ng/mL  with  activation. 


Rats  were  orally  dosed  with  '«C-labeled  pyriproxyfen  at  2  or  1 ,000  mg/kg  and 
at  repeated  oral  doses  14  daily  doses  of  unlabeled  pyriproxyfen  at  2  mg/kg 
followed  by  administration  of  a  single  oral  dose  of  labeled  pyriproxyfen  at  2 
mg/kg.  Most  radioactivity  was  excreted  in  the  feces  81-92%  and  urine  5-12% 
over  a  7  day  collection  period.  Expired  air  was  not  detected.  Tissue  radioac- 
tivity levels  were  very  low  less  than  0.3%  except  for  fat.  Examination  of 
urine,  feces,  liver,  kkJney,  bile  and  blood  metabolites  yielded  numerous  >  20 
identified  metabolites  when  compared  to  synthetic  standards.  The  major  bk)- 
transformation  reactkjns  of  pyriproxyfen  include:  1 .  Oxklatk)n  of  ttie  4'  -  posl- 
tk)n  of  the  terminal  phenyl  group;  2.  Oxidatk>n  at  ttie  5'  -  positk>n  of  pyridine; 
3.  Cleavage  of  the  ether  linkage  and  conjugatton  of  the  resultant  phenols 
with  sulfuric  add. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chroiuc  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposing  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departvue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiu^  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE  c«ncer  = 
point  of  departure/exposures)  is 
calculated.  A  summary  of  the 
toxicological  endpoints  for  pyriproxyfen 
used  for  human  risk  assessment  is 
shown  in  the  following  Table  2: 


Table  2.—  Summary  of  Toxicological  Dose  and  Endpoints  for  pyriproxyfen  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Acute  dietary  all  populatkxts 


Chronk:  dietary  all  populatk)ns 


Dose  Used  In  Risk  Assess- 
ment, UF 


Not  applKable 


NOAEL=  35.1  mg/kg/day 
UF  =  100 

Chronk:  RfD  =  0.35  mg/kg/ 
day 


FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 


Not  applk:at>le 


FQPASF=1X 
cPAD  =  chronc  RfD 

+FQPA  SF 
=0.35  mg/kg/day 


Study  and  Toxkx)togk:al  Effects 


No  effects  that  could  be  attributed  to  a  single 
exposure  were  observed  in  oral  toxKity  stud- 


ies. 


2- Year  chronk;  feeding  study  in  rats 
LOAEL  =  182.7  mg/kg/day  based  on  a  de- 
crease In  txxJy  weight  gains  in  females. 
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TABLE  2.—  Summary  of  Toxicological  Dose  and  Endpoints  for  pyriproxyfen  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 

Dose  Used  In  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 
Concern  for  Risk  Assess- 
ment 

Study  and  Toxicok>gical  Effects 

Short-temn  dermal  and  inhala- 
tkxi  (1  to  7  days)  (residential) 

Not  applicable 
Absorptktn  rate  =  not  more 
than  10% 

Not  applkable 

21 -Day  dermal  toxicity  study  lack  of  demrial  or 
systemic  toxk^ty  at  the  limit-dose  of  1,000 
mg/kg/day. 

Intermediate-temn  dermal  and 
inhalatkxi  (1  week  to  several 
nKXiths)  (residential) 

Not  applk»ble 
Absorption  rate  =  not  nwre 
than  10% 

Not  applk:abie 

21 -Day  dermal  toxkaty  study 
Lack  of  dennal  or  systems  toxk:ity  at  tt>e  limit- 
dose  of  1,000  mg^day. 

Long-temn  dennal  and  Inhalatton 

(several  months  to  lifetime) 
(residential) 

35.1  mg/kg/day 

LOC  for  MOE  =  100 

(residential) 

Chronk:  toxkaty/carcinogenicity  in  rats 
LOAEL   =    182.7   mg/kg/day   based   on   de- 
creased weight  gain  in  female  rats. 

Cancer  (oral,  dermal.  Inhalation) 

"Group  E"  hunrwn  car- 
cinogen 

Not  applicable 

There  is  no  evidence  of  carcinogens  potential. 

'The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unk^ue  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.510)  for  the 
combined  residues  of  pyriproxyfen,  in 
or  on  a  variety  of  raw  agricultural 
commodities.  Permanent  tolerances  are 
established  under  40  CFR  180.510(a)  for 
residues  of  pyriproxyfen  in/on  the 
following  commodities:  pome  fruits 
(crop  group  11)  (0.2  ppm),  citrus  fruits 
(crop  group  10)  (0.3  ppm),  fruiting 
vegetables  (except  cucurbits)  (crop 
group  8)  (0.2  ppm),  tree  nuts  (crop 
group  14)  (0.02  ppm),  cotton  seed  (0.05 
ppm),  cotton  gin  byproducts  (2.0  ppm), 
almond  hulls  (2.0  ppm),  citrus  oil  (20 
ppm),  and  citrus  pulp,  dried  (2.0  ppm). 
Tolerances  are  also  proposed  by 
McLaughlin  Gormley  King  Company  for 
residues  of  pyriproxyfen  in/on  all  food 
commodities  at  0.10  ppm  from  use  of 
the  pesticide  in  food  handling 
establishments.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  pyriproxyfen  in  food'as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposiue.  An  acute  dose  and 
endpoint  were  not  selected  for  any 
population  subgroup  because  no  effects 
that  could  be  attributed  to  a  single 
exposure  were  observed  in  oral  toxicity 
studies.  Therefore,  an  acute  exposiu^ 
assessment  was  not  conducted. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposing  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992-nationwide  Continuing 


Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  conunodity.  The 
following  assiunptions  were  made  for 
the  chronic  exposiu«  assessments:  The 
chronic  dietary  exposiu«  analysis  for 
pyriproxyfen  assumed  tolerance  level 
residues  and  100%  crop  treated  for  all 
commodities  with  established  or 
proposed  tolerances. 

iii.  Cancer.  A  cancer  dietary  exposure 
assessment  was  not  performed  since 
there  was  no  evidence  of 
carcinogenicity  in  studies  conducted 
with  rats  and  mice. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  siifficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyriproxyfen  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
pyriproxyfen. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
Screening  Concentrations  in  Ground 
Water  (SCI-GROW),  which  predicts 
pesticide  concentrations  in  ground 
water.  In  general,  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 
EXAMS  (a  tier  2  modelj  for  a  screening- 
level  assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 


incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  dripking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  pyriproxyfen 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models,  the  EECs  of 
pyriproxyfen  for  acute  exposures  are 
estimated  to  be  0.46  parts  per  billion 
(ppb)  for  surface  water  and  0.006  ppb 
for  ground  water.  The  EECs  for  chronic 
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exposures  are  estimated  to  be  0.11  ppb 
for  surface  water  and  0.006  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
{e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Pyriproxyfen  is  ciurently  registered  , 
for  use  on  residential  non-dietary  sites. 
Pyriproxyfen  is  the  active  ingredient  in 
many  registered  residential  (indoor, 
nonfood)  products  for  flea  and  tick 
control.  Formulations  include  foggers, 
aerosol  sprays,  emulsifiable 
concentrates  and  impregnated  materials 
(pet  collars).  Pyriproxyfen  residues  from 
residential  exposure  to  pet  collars  was 
estimated  using  the  following 
assimiptions;  an  application  rate  of  0.58 
mg  ai/day  (product  label),  average  body 
weight  for  a  1  to  6-year  old  child  of  10 
kg,  the  active  ingredient  dissipates 
uniformly  through  365  days  (the  label 
instructs  to  change  the  coUar  once  a 
year),  and  1%  of  the  active  ingredient  is 
available  for  dermal  and  inhalation 
exposure  per  day  (assumption  from 
Draft  HED  Standard  Operating 
P*rocedures  (SOPs)  for  Residential 
Exposure  Assessments,  December  18, 
1997).  The  assessment  also  assumes  an 
absorption  rate  of  100%.  This  is  a 
conservative  assumption  since  the 
dermal  absorption  was  estimated  to  be 
10%. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  40B(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyriproxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticidea 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyriproxyfen  does  not  appear  to 
produce  a  toxic  metaboUte  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  pyriproxyfen  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cimaulative  effects  of  such 
chemicals,  see  the  final  rule  for 


Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

li.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  increased 
susceptibility  of  rats  or  rabbit  fetuses  to 
in  utero  and/or  postnatal  exposure  in 
the  developmental  and  reproductive 
toxicity  studies. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  pyriproxyfen  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiu^s.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
removed  (reduced  to  IX).  The  FQPA 
factor  is  removed  because:  (1)  The 
toxicology  data  base  is  complete;  (2) 
there  is  no  indication  of  increased 
susceptibility  of  rats  or  rabbit  fetuses  to 
in  utero  and/or  postnatal  exposure  in 
the  developmental  and  reproductive 
toxicity  studies;  (3)  a  developmental 
neurotoxicity  study  is  not  required;  (4) 
dietary  (food)  exposure  estimates  are 
unrefined  (assuming  tolerance  level 
residues  and  100%  crop  treated)  and 
likely  result  in  an  overestimate  of  the 
actual  dietary  exposiu^;  (5)  the  models 
are  used  for  ground  and  surface  source 
drinking  water  exposure  assessments 
result  in  estimates  that  are  upper-bound 
concentrations;  and  (6)  the  Draft 
Standard  Operating  Procediu^s  for 
Residential  Exposure  Assessments  have 
been  used  as  the  basis  for  all 
calculations  which  normally  rely  on  one 
or  more  upper-percentile  assumptions 
and  are  considered  to  be  protective. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 


in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiu« 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consiunption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposiue  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  hmnan  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposiu'e  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
chahge.  If  new  uses  are  added  in  the 
futiu^.  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  acute  dietary  dose 
and  endpoint  was  not  identified.  Thus 
the  risk  from  acute  aggregate  exposure  is 
considered  to  be  negligible. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  imit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  pyriproxyfen  bom  food 
will  utilize  0.9%  of  the  cPAD  for  the 
U.S.  population.  1.6  %  of  the  cPAD  for 
all  infants  {<  year)  and  2.6%  of  the 
cPAD  for  children  (1-6  years).  With  the 
exception  of  the  pet  collar  uses, 
residential  uses  of  pyriproxyfen  result 
in  short-term,  intermittent  exposures. 
Chronic  residential  postapplication  risk 
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assessments  were  conducted  to  estimate  exceed  EPA  level  of  concern  (MOEs> 

the  potential  risk  from  the  pet  collar  100).  In  addition,  there  is  potential  for 

uses.  The  estimated  chronic  term  MOE  chronic  dietary  exposiu^  to 

is  61 ,000  for  children  and  430,000  for  pyriproxyfen  in  drinking  water.  After 

adults.  The  risk  estimates  indicate  that  calculating  DWLOCs  and  comparing 

potential  risks  from  pet  collar  use  do  not  them  to  the  EECs  for  surface  and  ground 


water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Pyriproxyfen 


Population  Subgroup 

cPAD  nig/kg/day 

%cPAO  (Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  Population 

0.35 

0.9% 

0.11 

0.006 

12,000 

All  Infants  (<1  year) 

0.35 

i.e% 

0.11 

0.006 

3,400 

Children  (1-6  years) 

0.35 

2.6% 

0.11 

0.006 

3,400 

Females  (13-50  years) 

0.35 

0.7% 

0.11 

0.006 

10,000 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Though  residential  exposure  could 
occur  with  the  use  of  pyriproxyfen.  no 
toxicological  effects  have  been 
identified  for  short-term  toxicity. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Pyriproxyfen  is  classified  as 
Group  E  for  human  carcinogenicity;  not 
carcinogenic  in  animal  studies  in  two 
species. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  pyriproxyfen 
residues. 

IV.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

The  gas-chromotography /nitrogen- 
phosphorous  specific  flame  ionization 
detector  (NPD)  and  high-pressxure  liquid 
chromotography/fluorescence  (FLD) 
method  RM-33N-2  is  adequate  for 
collecting  data  on  residues  of 
pyriproxyfen  in/on  nutmeat.  Adequate 
method  validation  data  have  been 
submitted  for  this  method  and  EPA  has 
successfully  validated  the  analytical 
method  for  analysis  of  nutmeat.  The 
limit  of  quantitation  (LOQ)  is  0.02  ppm 
for  residues  of  pyriproxyfen  in/ on 
nutmeat. 

The  method  may  be  requested  from: 
Calvin  Furlow,  PIRIB,  IRSD  (7502C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 


305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances  for  pyriproxyfen 
residues  in/on  pistachios.  Therefore, 
international  harmonization  is  not  an 
issue  at  this  time. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  pyriproxyfen  in  or  on 
pistachio  at  0.02  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu-al  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  bom  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
.  old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 


number  OPP-301131  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  6,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  Actual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
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360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at ' 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI.A..  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301131.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C}.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
do<dcetOepa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 


contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51 735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  woidd  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism(d4  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officieds  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 


"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  c5rder  13175.  entiUed 
Consultation  and  Coordination  with    • 
Indian  Tribal  Governments  (65  FR 
67249.  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal  . 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vin.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 
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List  of  Subjects  in  40  CFR  Put  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  May  17.  2001. 
James  Jones, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  J  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 


2.  Section  180.510  is  amended  by 
revising  the  introductory  text  in 
paragraph  (a)(1)  and  alphabetically 
adding  the  commodity  "pistachio"  to 
the  table  to  read  as  follows: 


1 180 JIG    Pyriproxytan; 
residues. 


tolsfsncss  for 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  pyriproxyfen  2-(l-methyl-2- 
(4-phenoxyphenoxy)ethoxypyridine  in 
or  on  the  following  food  commodities: 


Commodity 


Pistachio 


Parts  per  million 


0.02 


(FR  Doc.  01-14085  Filed  6-4-01;  8:45  am] 

BHJJNG  CODE  6SaO-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301 1 33;  FRL-6783-5] 

RIN  2070-AB78 

Ctothodim;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
clethodim  in  or  on  the  root  vegetable 
(except  sugar  beet)  subgroup.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
This  final  rule  establishes  permanent 
tolerances  for  clethodim  and  as  part  of 
that  process  the  Agency  has  reassessed 
existing  tolerances.  By  law,  EPA  is 
required  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2. 
1996.  by  August  2002.  or  about  6,400 
tolerances.  All  permanent  tolerances  for 
clethodim  that  existed  on  August  2. 
1996.  were  previously  reassessed  by 
April  1998.  Consequently,  regarding  the 
actions  in  this  final  rule,  no  tolerance 
reassessments  are  counted  toward  the 
August  2002  review  deadline  of  FFDCA 
section  408(q). 

DATES:  This  regulation  is  effective  Jime 
5.  2001.  Objections  and  requests  for 
hearings,  identified  by  docket  control 


nimiber  OPP-301 133,  must  be  received 
by  EPA  on  or  before  August  6.  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPt^MENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301 133  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  and  e-mail 
address:  brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  giude 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 


be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFOMHATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directiy  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http-Jf 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Titie_40/40cfrl80  OO.html,  a 
beta  site  currentiv  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301133.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
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The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  29, 
2000  (65  FR  16602)  (FRL-6495-5),  EPA 
issued  notice  piusuant  to  section  408  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  bv  the  Food  Quality  Protection 
Act  of  1996'  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  pesticide 
petition  (PP  0E6097)  for  tolerances  by 
IR-4,  Rutgers,  the  State  University  of 
New  Jersey,  681  U.S.  Highway  No.  1 
South,  North  New  Brunswick,  NJ  08902 
and  Valent  USA  Corporation.  Walnut 
Creek,  CA  94596-8025.  This  notice 
included  a  siunmary  of  the  petition 
prepared  by  Valent  USA  Corporation, 
the  registrant. 

The  petition  requested  that  40  CFR 
180.458  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
herbicide  clethodim,  [(E)-(±)-2-ll-[((3- 
chloro-2-propenyl)oxyliminoIpropyl]-5- 
[2-(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one]  and  its  metabolites 
containing  the  5-{2- 

(ethylthiopropyl)cyclohexene-3-one  and 
5-(2-(ethylthiopropyl)-5- 
hydroxycyclohexene-3-one  moieties  and 
their  sulphoxides  and  sulphones,  on 
various  conunodities  with  the  following 
tolerance  levels  at  parts  per  million 
(ppm):  root  vegetables  subgroup  at  1.0 
ppm,  leaves  of  root  and  tuber  vegetables 
group  at  2.0  ppm,  leafy  petiole 
vegetables  subgroup  at  0.5  ppm,  melon 
subgroup  at  2.0  ppm,  squash/cucumber 
subgroup  at  0.5  ppm,  cranberry  at  0.5 
ppm,  clover  forage  at  10  ppm,  clover 
hay  at  20.0  ppm,  and  strawberry  at  5.0 
ppm.  In  response  to  IR-4's  petition,  EPA 
issued  a  final  rule  in  the  Federal 
Register  of  March  14,  2001  (66  FR 
14829)  (FRL-6770-8)  establishing 
tolerances  for  combined  residues  of 
clethodim  and  its  metabolites  in  or  on 
carrots  at  0.50  ppm,  radish  roots  at  a50 
ppm,  radish  tops  at  0.70  ppm,  leaf 
petioles  subgroup  at  0.60  ppm.  melon 
subgroup  at  2.0  ppm.  squash/cucumber 
subgroup  at  0.50  ppm,  cranberry  at  0.5 
ppm,  strawberry  at  3.0  ppm,  clover 
forage  at  10.0  ppm,  and  clover  hay  at 
20.0  ppm.  Tolejances  were  established 


for  carrot  and  radish  roots,  which  are 
members  of  the  root  vegetable  (except 
sugar  beet)  subgroup,  in  the  final  rule  of 
March  14,  2001,  but  not  the  subgroup 
since  EPA  had  not  completed  its 
evaluation  of  the  residue  data  submitted 
in  support  of  the  subgroup  tolerance. 
EPA  has  now  completed  the  review  of 
the  residue  data  and  has  concluded  that 
the  data  support  a  tolerance  for 
combined  residues  of  clethodim  and  its 
metabolites  in  or  on  the  root  vegetable 
(except  sugar  beet)  subgroup  at  1.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFTKfA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiu«  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposuire  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposing  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
expqsiue  to  pesticide  residues.  For 
further  discussion  lof  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposiu-e,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  clethodim  on  the 
root  vegetable  (except  sugar  beet) 
subgroup  at  1.0  ppm.  EPA's  assessment 
of  exposiu-es  and  risks  associated  with 
establishing  this  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 


the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clethodim  are 
discussed  in  Unit  m.A.  of  the  Federal 
Register  of  March  14,  2001. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  die  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calcidate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
L^).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  exapiple,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LCJC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ciurently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g..  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
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be  used  for  the  carcinogenic  risk                  endpoint  related  to  cancer  effects                 calculated.  A  summary  of  the 
assessment.  In  this  non-linear  approach,     though  it  may  be  a  different  value                toxicological  endpoints  for  clethodim 
a  "point  of  departiue"  is  identified              derived  from  the  dose  response  curve.         used  for  hiunan  risk  assessment  is 
below  which  carcinogenic  effects  are          To  estimate  risk,  a  ratio  of  the  point  of        shown  in  the  foUowring  Table  1 : 
not  expected.  The  point  of  departure  is       departure  to  exposure  (MOE  cMK«r  = 
typica  ly  a  NOAEL  based  on  an                     point  of  departiu^exposures)  is 

Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Clethodim  for  Use  in  Human  Risk  Assessment 

Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Levelof 
Concern  (LOC)  for  Risk  As- 
sessment 

Study  and  Toxicological  Effects 

Acute'dietary  all  populations 

1 

N/A 

N/A 

None  selected 

There  were  no  effects  obsen/ed  in  oral  toxk% 
studies  including  developmental  toxicity  stud- 
ies in  rats  and  rabbits  that  could  b>e  attnb- 
utable  to  a  single  dose  (exposure).  There- 
fore, a  dose  and  endpoint  were  not  selected 
for  this  risk  assessment. 

Chronic  dietary  all  populations 

N0AEL=  1.0mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.01  mg/kg/ 
day 

FQPA  SF  =  1 
cPAD  =chronic  RfD 
FQPA  SF  =  0.01  mg/kg/day 

Chronk:  toxicity-dog  (1  year). 

Alterations  in  hematology  and  clincal  chemistry 
parameters  and  increased  absolute  and  rel- 
ative liver  weights  otjserved  at  the  LOAEL  of 

75  mg/kg/day. 

Short-term  dermal  (1  to  7  days) 
(residental) 

Oral  study  maternal 
NOAEL=  100  mg/kg/day 
(dermal  absorption  rate  = 
30%) 

LOC  for  MOE  =  100 

(reskjential) 

Devetopmental  toxkaty-rat. 

LOAEL  =  350  rT>g/kg/day  based  on  decreased 

body  weight  gain  arKJ  clinKal  signs  of  toxicity 

(salivation). 

Intermediate-term  dermal  (1 
week  to  several  months) 
(residential) 

Oral  study  NOAEL  = 

25  mg/kg/day 
(dermal  absorption  rate  = 
30%) 

LOC  for  MOE  =  100 
(resktontial) 

Subchronic  toxk%-dog  (90  days). 
LOAEL  =  75  mg/kg/day  based  on  Increased 
at>solute  and  relative  liver  weights. 

Long-term  dermal  (several 

months  to  lifetime) 
(residential) 

Oral  study  NOAEL  =  1.0 

mg/kg/day 
(dermal  absorption  rate  = 

30%) 

LOC  for  MOE  =100 
(residential) 

Chronic  toxk:ity-dog  (1  year). 

LOAEL  =  75  mg/kg/day  based  on  alteratkx^s  in 
hematotogy  and  dinkal  chemistry  param- 
eters as  well  as  increases  in  absolute  and 
relative  liver  weights. 

Short-term  inhalation  (1  to  7 

days) 
(residential) 

Oral  study  matemal 
NOAEL=  100  mg/kg/day 
(inhalation  absorption  rate 
=  100%) 

LOC  for  MOE  =100 

(residential) 

Developmental-rat. 

•LOAEL  =  350  mg/kg/day  based  on  decreased 

body  weight  gain  and  dintcal  signs  of  \oxtatf 

(salivatk>n). 

Intermediate-term  inhalation  (1 

week  to  several  months) 
(residential) 

Oral  study  NOAEL  =  25 

mg/kg/day 
(inhalation  absorption  rate 

=  100%) 

LOC  for  MOE  =  100 

(resklential) 

Subchronic  toxicity-dog  (90  days) 
LOAEL  =  75  mg/kg/day  based  on  increased 
absolute  and  relative  liver  weights 

Long-term  inhalation  (several 

months  to  lifetime) 
(residential) 

Oral  study  NOAEL  = 
1 .0  mg/kg/day 
(dermal  absorption  rate  = 
30%) 

LOC  for  MOE  =  100 
(reskjential) 

Chronk:  toxkaty-dog  (1  year). 

LOAEL  =  75  mg/kg/day  ba.sed  on  alterations  in 
hematology  and  clinical  chemistry  param- 
eters as  well  as  increases  in  atjsolute  and 
relative  liver  weights. 

Cancer  (oral,  dermal,  inhalation) 

N/A 

N/A 

-Clethodim  Is  classified  as  a  "Not  Ukely"  cai- 
cinogen. 

•  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 

C  Exposure  Assessment                               the  related  tuberous  and  conn  vegetable      or  single  exposure.  An  endpoint  was  not 

subgroup  at  1.0  ppm.  Risk  assessments        identified  for  acute  dietary  exposure 
1 .  Dietary  exposure  from  food  and           y/^^  conducted  by  EPA  to  assess                and  risk  assessment  because  no  effects 
feed  uses.  Tolerances  have  been                   dietary  exposures  from  clethodim  in           were  observed  in  oral  toxicity  studies 
established  (40  CFR  180.458)  for  the            food  as  follows:                                              including  developmental  toxicity 
residues  of  clethodim  in  or  on  a  variety          j  Acute  exposure.  Acute  dietary  risk       studies  in  rats  or  rabbits  that  could  be 
of  food  commodities:  including  the             assessments  are  performed  for  a  food-         attributable  to  a  single  dose  (exposure), 
representative  commodities  of  the  root        use  pesticide  if  a  toxicological  study  has     Therefore,  an  acute  dietary  exposure 
vegetable  (except  sugar  beet)  subgroup        indicated  the  possibility  of  an  effect  of        assessment  was  not  performed, 
(carrots  and  radish  roots  at  0.5  ppm)  and    concern  occiuring  as  a  result  of  a  1  day 
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11.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
[1989-1992]  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposiue  to 
the  chemical  for  each  commodity.  The 
following  assiunptions  were  made  for 
the  dhronic  exposiu^  assessments:  The 
3-day  average  of  consumption  for  each 
sub-population  is  combined  with 
residues  to  determine  average  exposure 
as  milligram/kilogram/ day  (mg/kg/day). 

The  cnronic  analysis  was  performed 
using  tolerance  level  residues  for  all 
crops  and  animal  commodities.  The 
weighted  average  percent  of  crop  treated 
data  for  existing  registrations,  and  100 
percent  crop  treated  (PCT)  data  (for  new 
uses)  were  used  for  the  analyses. 

iii.  Cancer.  Clethodim  has  been 
classified  as  a  group  E  carcinogen. 
Therefore,  a  cancer  risk  assessment  was 
not  performed. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(F)  states 
that  the  Agency  may  use  data  on  the 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consiunption  in 
a  particular  area,  the  exposiue  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows: 

Cotton  3%,  onions  8%.  peanuts  3%, 
soybeans  4%,  sugar  beets  15%,  and 
tomatoes  1%. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  siurey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 


weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
imderestimation.  As  to  Conditions  2  and 
3,  regional  consiunption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regionsJ  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensiu«s  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  popvdation  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consiunption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
clethodim  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  Known  environmental 
characteristics  of  clethodim  depict  a 
compoimd  which  is  stable  to  hydrolysis, 
except  in  acid  conditions,  but  highly 
susceptible  to  photolysis  and 
metabolism. 

Parent  clethodim  is  mobile,  but  has  a 
short  metabolic  half-life  of  1-3  days  in 
soil  under  aerobic  conditions. 
Therefore,  parent  compound  should  not 
be  a  ground  water  concern  in  most 
environments.  In  the  event  that  parent 
clethodim  did  reach  ground  water,  the 
available  routes  of  disappearance  would 
be  dilution,  some  metabolism  to 
persistent  degradates.  and  slow 
hydrolysis  with  the  rate  depending  on 
the  pH  of  the  groimd  water. 

The  environmental  fate  data  indicate 
that  clethodim.  and  its  sulphoxide  and 
sulphone  metabolites  may  migrate  into 
siuface  water  bodies  through  run-off 
which  occius  shortly  after  application 
(e.g.,  rainfall).  Since  they  are  not 
adsorbed  readily  to  soil  (KdS  of  <  0.1  to 


7).  they  are  likely  to  remain  in  the 
aqueous  phase,  where  they  are  subject 
to  rapid  photolysis  and  biodegradation. 
Clethodim  does  not  show  a  significant 
potential  for  bio-accumulation  in 
aquatic  organisms.  Although  they  have 
not  been  individually  tested,  the 
primary  degradates  are  highly  polar,  and 
would  not  be  expected  to  bio- 
acciunulate. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposine 
analysis  and  risk  assessment  for 
clethodim  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
clethodim. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  siuface  water  and 
Screening  Concentrations  in  Ground 
Water  (SCI-GROW).  which  predicts 
pesticide  concentrations  in  groimd 
water.  In  general,  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 
EXAMS  (a  tier  2  model)  for  a  screening- 
level  assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
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and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  clethodim, 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models,  the  EECs  of  clethodim  for 
chronic  exposures  are  estimated  to  be 
24.2  ppb  for  surface  water  and  0.49  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.. The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Clethodim  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Based  on  clethodim  labels. 
Select  and  Select  2EC  are  both  available 
for  weed  control  use  in  residential  and/ 
or  public  areas.  However,  the  registrant 
has  indicated  that  the  product  is  not  for 
use  by  homeowners.  Therefore, 
homeowners  will  not  handle  clethodim 
products,  and  a  non-occupational 
handler  exposure  assessment  is  not 
necessary.  Following  treatment  by 
professional  applicators,  the  public 
could  potentially  come  into  contact 
with  clethodim  residues  in  areas  such  as 
patios,  along  driveways  and  around  golf 
courses  and  fence  lines.  However,  weed 
control  with  clethodim  in  theses  areas 
generally  consists  of  a  spot  treatment, 
resulting  in  a  very  small  treated  area, 
and  it  is  unlikely  that  children  would  be 
exposed  to  these  treated  areas. 
Therefore,  a  non-occupational 
postapplication  exposure  assessment 
was  not  performed. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clethodim  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk' assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clethodim  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 


substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  clethodim  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26. 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  FFDCA  section 
408  provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

ii.  Prenatal  and  postnatal  sensitivity. 
The  oral  perinatal  and  prenatal  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
exposure  to  clethodim. 

2.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  clethodim  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
account  for  potential  exposures.  Based 
on  the  above.  EPA  determined  that  the 
IX  safety  factor  to  protect  infants  and 
children  should  be  removed. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 


allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  endpoint  for  acute 
dietary  exposure  was  not  identified 
since  no  effects  were  observed  in  oral 
toxicity  studies  that  could  be 
attributable  to  a  single  dose. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  clethodim  from  food 
will  utilize  29%  of  the  cPAD  for  the 
U.S.  population,  43%  of  the  cPAD  for 
all  infants  (<  1  year)  and  60%  of  the 
cPAD  for  children  1-6  years  old.  There 
are  no  residential  uses  for  clethodim 
that  result  in  chronic  residential 
exposure  to  clethodim.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  clethodim  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  the  following 
Table  2. 


30078 Federal  Register /Vol.  66.  No.  108 /Tuesday.  June  5.  2001 /Rules  and  Regulations 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Clethodim 


Population  Subgroup 

cPAD  (mg/ 
kg) 

%cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U.S.  population  (total) 

0.01 

29 

24.2 

0.49 

250 

AM  infants  (<  1  year) 

0.01 

43 

24.2 

0.49 

57 

Children  1-6  years 

0.01 

60 

24.2 

0.49 

40 

Children  7-12  years 

0.01 

42 

24.2 

0.49 

58 

Females  13-50  years 

0.01 

22 

24.2 

0.49 

230 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 

Clethodim  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Clethodim  has  been 
classified  as  a  group  E  carcinogen. 
Therefore,  clethodim  is  not  expected  to 
pose  a  cancer  risk  to  humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  clethodim 
residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Method  RM-26B-2  was  validated  by 
IR-4  for  the  analyses  of  residues  of 
clethodim  in/on  radish  and  carrots.  The 
limit  of  quantitation  (LOQ)  was 
determined  to  be  0.1  ppm  for  carrots 
and  0.16  ppm  for  radish.  Average 
recoveries  were  within  the  acceptable 
range  for  all  fortification  levels  tested 
and  all  commodities.  The  method  RM- 
26B-2  for  the  determination  of 
clethodim  and  its  metabolites  in  radish 
and  carrots  is  acceptable  for  data 
collection  and  meets  the  requirements 
for  a  residue  analytical  method  to 
enforce  tolerances. 

The  common  moiety  method  RM-26B- 
3  for  the  determination  of  clethodim 
and  its  metabolites  is  similar  to  the 
common  moiety  method  RM-26B-2.  The 
method  RM-26B-2  and  RM-26D-2  have 
completed  an  Independent  Laboratory 
Validation  (ILV)  and  also  have 
completed  Tolerance  Methods 
Validations  (TMVs)  in  the  Agency's 
laboratory.  Additionally,  the  compoimd 
specific  method,  EPA-RM-26D-2  is  also 


available  and  is  suitable  for  residue  data 
collection  and  as  a  residue  analytical 
methold  to  enforce  tolerances.  Both 
methods  have  been  forwarded  to  FDA 
for  inclusion  in  a  future  edition  of  the 
Pesticide  Analytical  Manual,  Volume  II 
(PAM  n). 

The  methods  may  be  requested  from: 
Francis  Griffith,  Analytical  Chemistry 
Branch,  Environmental  Science  Center, 
701  Mapes  Road,  Fort  George  G.  Mead, 
Maryland,  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  Codex 
maximum  residue  limits  (MRLs)  for 
residues  of  clethodim  and  its 
metabolites  in/on  commodity  members 
of  the  root  vegetable  (except  sugar  beet 
subgroup);  therefore,  there  are  no 
questions  with  respect  to  Codex/U.S. 
tolerance  compatibility. 

V.  Conclusion 

Therefore,  this  tolerance  is 
established  for  combined  residues  of 
clethodim.  (I(E)-(±)-2-(l-[[(3-chloro-2- 
propenyl)oxyIimino]p^opyl]-5-[2- 
(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one]  and  its  metabolites 
containing  the  5-(2- 

(ethylthiopropyl)cyclohexene-3-one  and 
5-(2-(ethylthiopropyl)-5- 
hydroxycyclohexene-3-one  moieties  and 
their  sidphoxides  and  sulphones,  in  or 
on  the  root  vegetable  (except  sugar  beet) 
subgroup  at  1.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 


continue  to  use  those  procediu^s,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  bom  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301133  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  6,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  indude  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoin  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  You 


Federal  Register /Vol.  66,  No.  108 /Tuesday.  June  5.  2001 /Rules  and  Regulations  30079 


may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301133,  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 


CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  Actual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  nile  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994);  or  require  OMB 
review  or  any  Agency  action  under 
Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 


Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
FederalismiM  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalisn^  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribsil  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  nde  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2001. 
James  Jones, 

Director,  RegistTotion  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.458  is  amended  by 
alphabetically  adding  the  entry 
vegetable,  root  (except  sugar  beet) 
subgroup  to  the  table  in  paragraph 
(a)(3),  by  revising  the  entry  for 
vegetable,  tuberous  and  conn  group,  and 
by  deleting  the  entries  for  carrot  and 
radish  roots  to  read  as  follows: 

§  1 80.458    [((EH±)-2-I1  -n(3-chloro-2- 
prop«nyl)oxy]imino]prof»yl]-5-[2- 
(•thy1thio)propyl]-3-hydroxy-2-cyclohex«n- 
1-on«);  tolerances  for  residues. 

(a)  *        *        * 
(3)*        *        * 


Commodity 

Parts  per  miliion 

•              •              •              • 

VegetaWe,  root  (except  sugar  beet)  subgroup 

• 

1.0 

• 

1.0 

•              •              •              • 
Vegetabte,  tuberous  and  corm,  subgroup 

[FR  Doc.  01-14086  Filed  6-4-01:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36  and  54 

[CC  Docket  Nos.  96-45  and  00-256;  FCC 
01-157] 

Federal-State  Joint  Board  on  Universal 
Servica;  Multi-Association  Group 
(MAG)  Plan  for  Regulation  of  Interstate 
Services  of  Nort-Price  Cap  Incumbent 
Local  Exchange  Carriers  and 
Interexchange  Carriers 

AGENCY:  Federal  Conununications 

Commission. 

ACTKM:  Fin^  rule. 

SUMMARY:  In  this  document,  the 
Commission  takes  actions  in  response  to 
the  Rural  Task  Force's  recommended 
reforms  to  rural  high-cost  universal 
service  support  and  the  proposals  made 
by  the  Multi-Association  Group  (MAG) 
relating  to  this  universal  service  support 
mechanism. 

DATES:  Effective  June  5,  2001,  except  for 
§§  36.605(c)(2),  36.611.  54.305(f),  the 
amendments  to  §  54.307(b),  §8  54.313(b) 
and  (c),  54.314,  and  54.315,  which 
contain  information  collection 
requirements  that  have  not  been 
approved  by  the  Office  of  Management 
Budget  (OMB).  The  Commission  will 
publish  a  docxmient  in  the  Federal 


Register  announcing  the  effective  date 
of  those  sections. 

FOR  FURTHER  INFORMATION  CONTACT: 
Genaro  Fullano,  Paul  Gamett,  or  Greg 
Guice,  Attorney,  Common  Carrier 
Bureau,  Accounting  Policy  Division. 
(202) 418-7400. 

SUPPI.EMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's 
Foxirteenth  Report  and  Order,  Twenty- 
Second  Order  on  Reconsideration  in  CC 
Docket  No.  96-45  and  Report  and  Order 
in  CC  Docket  No.  00-256  released  on 
May  23,  2001.  The  full  text  of  this 
document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257.  445  Twelfth  Street, 
SW.,  Washington,  DC,  20554. 

I.  ExecutiTe  Summary 

1.  In  this  Order,  we  take  the  following 
actions  in  response  to  the  Rural  Task 
Force's  recommended  reforms  to  rural 
high-cost  universal  service  support  and 
the  proposals  made  by  the  Multi- 
Association  Group  (MAG)  relating  to 
this  mechanism: 

•  We  adopt  the  Rural  Task  Force's 
recommendation  to  re-base  the  high-cost 
loop  support  fund  for  rural  telephone 
companies  and  retain  an  indexed  cap  on 
the  fund.  We  conclude  that  re-basing  the 
indexed  fund  will  ensure  that  nu*al 
carriers  are  able  to  are  able  tocontinue 
providing  supported  services  at 
affordable  and  reasonably  comparable 
rates  during  the  transition  to  a  more 
permanent  high-cost  support 
mechanism  for  rural  carriers. 


•  We  adopt  a  "rural  growth  factor" 
that  allows  the  high-cost  loop  support 
fund  to  grow  based  on  annual  changes 
in  the  Gross  Domestic  Product-Chained 
Price  hidex  (GDP-CPI)  and  the  total 
number  of  working  loops  of  niral 
carriers.  We  find  that  allowing  the  fund 
to  grow  in  this  fashion  over  the  next  five 
years  will  enable  rural  carriers  to  make 
prudent  investments  in  rural  America. 

•  We  adopt  the  Rural  Task  Force's 
recommendation  to  freeze  the  national 
average  loop  cost  at  $240.00.  We 
conclude  that  freezing  the  national 
average  loop  cost  will  provide  rural 
carriers  with  greater  certainty  as  to  their 
eligibility  for  high-cost  loop  support. 

•  We  adopt  a  modified  version  of  the 
Rural  Task  Force's  proposal  as  it  relates 
to  corporate  operations  expenses.  We 
revise  the  corporate  operations  expense 
limitation  calculation  so  that  the  dollar 
values  in  the  formula  are  re-based  and 
indexed  by  the  GDP-CPI. 

•  We  also  raise  the  minimum  cap  in 
the  revised  corporate  operations 
expense  limitation  formida. 
Specifically,  we  permit  small  rural 
carriers  to  receive  support  for  corporate 
operations  expenses  of  up  to  $600,000 
or  amounts  derived  from  the  revised 
corporate  operations  expense  formula, 
whichever  is  greater.  We  find  that 
raising  the  minimum  cap  fit)m  $300,000 
to  $600,000  will  enable  small  rural 
carriers  to  receive  more  support  for 
corporate  operations  expenses  without 
having  to  file  for  waiver  of  our  rules. 

•  We  adopt  a  modified  version  of  the 
Rural  Task  Force's  proposed  "safety  net 
additive"  so  that  a  carrier  will  receive 
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support  for  its  incremental  expense 
adjustment  associated  with  new 
investment,  rather  than  50  percent  of 
the  difference  between  capped  and 
uncapped  support  in  a  given  year  as 
proposed  by  the  Rural  Task  Force.  By 
modifying  safety  net  support  in  this 
way,  we  ensure  that  carriers  that  meet 
the  threshold  requirement  for  eligibility 
will  receive  support  for  their 
incremental  investment,  but  do  not 
recover  more  than  the  costs  incurred  as 
a  result  of  the  additional  investment. 

•  Consistent  with  the  Rural  Task 
Force's  recommendation,  we  retain 
§54.305  of  the  Commission's  rules, 
which  provides  that  a  carrier  acquiring 
exchanges  from  an  unaffiliated  carrier 
shall  receive  the  same  per-line  levels  of 
high-cost  support  for  which  the 
acquired  exchanges  were  eligible  prior 
to  their  transfer.  We  modify  the  rule, 
however,  to  provide  a  "safety  valve" 
that  provides  support  for  additional 
investment  made  in  the  acquired 
exchanges. 

•  We  decline  at  this  time  to  adopt  the 
Rural  Task  Force's  proposal  to  fi^eze 
high-cost  loop  support  upon 
competitive  entry  in  rural  carrier  study 
areas.  The  proposal  may  be  of  limited 
benefit  in  serving  its  intended  purpose 
of  preventing  excessive  fund  growth, 
and  in  some  circumstances  might 
increase  high-cost  loop  support  levels. 
We  also  conclude  that  the  Ruiral  Task 
Force's  proposal  would  be 
administratively  burdensome  and  may 
have  the  unintended  consequence  of 
discouraging  investment  in  rural 
America. 

•  We  address  the  Rural  Task  Force's 
concerns  regarding  frequency  of 
reporting  and  the  lag  in  support  in  study 
areas  with  competitive  eligible 
telecommimications  carriers.  First,  we 
require  all  eligible  telecommunications 
carriers  serving  such  areas  to  report 
updated  line  coimts  on  a  regular 
quarterly  basis.  Second,  we  clarify  that 
competitive  eligible 
telecommunications  carriers  may 
submit  data  and  receive  high-cost  loop 
support  on  a  regular  quarterly  basis. 

•  We  adopt,  with  certain 
modifications,  the  three  paths  for  the 
disaggregation  and  targeting  of  high-cost 
universal  service  support  proposed  by 
the  Rural  Task  Force.  We  also  adopt  the 
general  requirements  that  the  Rural  Task 
Force  proposed  for  all  disaggregation 
plans.  We  find  that  providing  rural 
carriers  flexibility  in  the  methods  of 
disaggregation  and  targeting  is  a 
reasonable  approach  to  address  the 
significant  diversity  among  such  carriers 
and  will  facilitate  competitive  entry  in 
rural  areas. 


•  We  find  that  the  Rural  Task  Force's 
proposed  fi-amework,  with  certain 
modifications,  shall  remain  in  place  for 
five  years  and  implementation  shaU 
begin  as  of  July  1,  2001. 

•  We  adopt  the  use  of  a  wireless 
mobile  customer's  billing  address  as  the 
basis  for  determining  the  customer's 
location  for  purposes  of  delivering  high- 
cost  universal  service  support. 

•  We  conclude  that  states  should  file 
annual  certifications  with  the 
Commission  to  ensure  that  eligible 
telecommunications  carriers  providing 
service  in  the  service  area  of  a  rural 
carrier  use  imiversal  service  support 
"only  for  the  provision,  maintenance 
and  upgrading  of  facilities  and  services 
for  which  the  support  is  intended" 
consistent  with  section  254(e)  of  the 
Act. 

•  Consistent  with  the  Rural  Task 
Force's  recommendation,  the  Joint 
Board  on  Universal  Service  is  ciuxently 
considering  the  definition  of  supported 
services.  We  agree  with  the  Rural  Task 
Force  that  our  universal  service  policies 
should  not  inadvertenUy  create  barriers 
to  the  provision  of  access  to  advanced 
services,  and  believe  that  our  ciurent 
universal  service  system  does  not  create 
such  barriers.  We  commit  to  further 
consideration  of  the  Rural  Task  Force's 
proposed  "no  barriers  to  advanced 
services"  policy  in  the  future. 

•  We  find  the  Rural  Task  Force's 
recommended  principles  for  access 
reform  to  be  reasonable  and  generally 
consistent  with  prior  Commission 
actions  to  reform  the  access  rate 
structure  of  price  cap  carriers.  These 
principles  will  aid  our  consideration  of 
access  charge  reform  issues  in  the 
pending  MAG  proceeding.  We  recognize 
the  importance  of  completing  access 
reform  for  rate-of-retiun  carriers  and 
intend  to  act  expeditiously  to  resolve 
issues  raised  in  the  MAG  proceeding. 

n.  Procedural  Matters 

A.  Final  Regulatory  Flexibility  Analysis 

2.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Further  Notice 
of  Proposed  Rulemaking  [FNPRhf},  66 
FR  7725,  January  25,  2001.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the 
FNPRM,  including  comment  on  the 
IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
the  RFA. 

1.  Need  for,  and  Objectives  of,  the  Order 

3.  The  1996  Act  requires  the 
Commission  to  consult  with  the  Joint 
Board  in  implementing  section  254, 


which  establishes  a  number  of      ^^ 
principles  for  the  preservation  and 
advancement  of  imiversal  service  in  a 
competitive  telecommunications 
environment.  The  Commission  initiated 
this  proceeding  to  consider  the 
Reconunended  Decision  of  the  Joint 
Board  regarding  a  rural  universal  service 
plan  developed  by  the  Rural  Task  Force. 
In  this  Order,  consistent  with  the 
recommendation  of  the  Joint  Board,  we 
adopt  interim  rules  for  determining 
high-cost  universal  service  support  for  ' 
rural  telephone  companies  based  upon 
the  modified  embedded  cost  mechanism 
proposed  by  the  Rural  Task  Force. 
These  rules  should  benefit  all  rural 
carriers  because  they  will  result  in 
predictable  levels  of  support  so  that 
rural  carriers  can  continue  to  provide 
affordable  service  in  rural  America, 
while  ensuring  that  consumers  in  all 
regions  of  the  Nation,  including  rural 
areas,  have  access  to  affordable  and 
quality  telecommunications  services. 

4.  In  this  Order,  we  take  the  following 
actions  in  response  to  the  Rural  Task 
Force's  recommended  refonns  to  the 
rural  high-cost  loop  support  mechanism 
and  the  proposals  made  by  the  MAG 
relating  to  these  niles.  First,  we  adopt 
the  Rural  Task  Force's  recommendation 
to  re-base  the  high-cost  loop  support 
fund  for  rural  telephone  companies  and 
retain  an  indexed  cap  on  the  fund. 
Second,  we  adopt  a  rural  growth  factor 
that  allows  growth  in  the  high-cost  loop 
support  fund  based  on  the  annual 
increases  in  the  Gross  Domestic 
Product-Chained  Price  Index  (GDP-CPI) 
and  growth  in  the  total  number  of 
working  loops  of  rural  carriers.  Third, 
we  adopt  a  modified  version  of  the 
Rural  Task  Force's  proposal  as  it  relates 
to  corporate  operations  expense.  We 
revise  the  corporate  operations  expense 
limitation  calculation  so  that  the  dollar 
values  in  the  formula  are  re-based  and 
indexed  by  the  GDP-CPI.  We  also  raise 
the  minimum  cap  for  those  carriers  with 
6,000  or  fewer  loops.  In  the  revised 
corporate  operations  expense  formula, 
we  allow  these  carriers  to  receive 
support  for  corporate  operations 
expenses  of  up  to  $600,000  or  amounts 
derived  from  the  revised  corporate 
operations  expense  formula,  whichever 
is  greater.  Fourth,  we  adopt  a  modified 
version  of  the  Rural  Task  Force's 
proposed  safety  net  additive  so  that  if 
certain  criteria  are  met,  a  carrier  may 
receive  support  for  its  incremental 
expense  adjustment  associated  with 
new  investment.  Fifth,  while  we  retain 
§  54.305  of  the  Commission's  rules 
which  provides  that  a  carrier  acquiring 
exchanges  from  an  unaffiliated  carrier 
shall  receive  the  same  per-line  levels  of 
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high-cost  support  for  which  the 
acquired  exchanges  were  eligible  prior 
to  their  transfer,  we  also  modify  the  rule 
to  provide  safety  valve  support  for 
additional  investment  made  in  the 
acquired  exchanges.  Sixth,  we  adopt, 
with  certain  modifications,  the  three 
paths  for  the  disaggregation  and 
targeting  of  high-cost  universal  service 
support  proposed  by  the  Rural  Task 
Force.  We  also  adopt  the  general 
requirements  that  the  Rural  Task  Force 
proposed  for  all  disaggregation  plans. 
Seventh,  we  adopt  the  Rural  Task 
Force's  proposed  framework,  with  the 
noted  modifications,  and  it  shall  remain 
in  place  for  five  years.  FinaUy,  we 
conclude  that  states  should  file  annual 
certifications  with  the  Commission  to 
ensure  that  rural  carriers  and 
competitive  eligible 
telecommunications  carriers  providing 
service  in  the  service  area  of  a  rural 
local  exchange  carrier  use  universal 
service  support  "only  for  the  provision, 
maintenance  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended"  consistent  with  section  254(e) 
of  the  Act. 

5.  In  this  Order,  the  Commission  also 
addresses  certain  issues  raised  in  the 
MAG  proceeding.  Specifically,  we  find 
that  the  MAG  proposal  to  remove  the 
indexed  cap  entirely  and  to  eliminate 
the  limits  on  corporate  operations 
expenses  is  unwarranted.  We  also 
decide  against  the  MAG  proposal  to  the 
extent  that  it  recommends  elimination 
of  §  54.305  entirely.  Finally,  we  disagree 
with  the  MAG  proposal  to  allow  rural 
carriers  to  disaggregate  universal  service 
support  up  to  three  zones  per  wire 
center.  We  find  the  Riu^  Task  Force's 
recommended  principles  for  access 
reform  to  be  reasonable  and  generally 
consistent  with  prior  Commission 
actions  to  reform  the  access  rate 
structure  of  price  cap  carriers.  These 
principles  will  aid  our  consideration  of 
access  charge  reform  issues  in  the 
pending  MAG  proceeding. 

6.  We  find  that  the  interim  rules  strike 
a  hit  and  reasonable  balance  among  the 
principles  and  goals  eniunerated  in 
section  254  of  the  Communications  Act 
of  1934,  as  amended  by  the 
Telecommunications  Act  of  1996. 
Specifically,  as  the  Commission 
continues  to  develop  a  long-term 
coordinated  universal  service  plan,  this 
interim  plan  will  provide  predictable 
levels  of  support  so  that  niral  carriers 
can  make  prudent  investments  in  rural 
America. 


2.  Siunmary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

7.  No  comments  were  submitted  in 
response  to  the  IRFA,  nor  did 
conunenters  address  the  potential 
impact  of  these  interim  rules  on  small 
business.  The  Commission,  however, 
did  consider  the  bvirden  that  certain 
provisions  contained  in  the  Order  may 
have  on  smaller  carriers  and  sought  to 
minimize  that  burden.  For  example,  as 
the  Conunission  states  in  this  Order,  to 
reduce  the  need  for  small  carriers  to 
seek  a  waiver  imder  the  corporate 
operations  expense  rules,  we  raise  the 
minimum  cap  on  allowable  corporate 
operations  expenses  supported  by 
universal  service  to  $600,000  or 
amounts  derived  from  the  revised 
corporate  operations  expense  formulas, 
whichever  is  greater.  This  eliminates  the 
burden  and  expense  associated  with  the 
waiver  process  for  those  carriers. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Notice  Will  Apply 

8.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
the  proposed  rules  adopted  herein.  The 
RFA  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  govenmiental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

9.  We  have  included  small  incumbent 
local  exchange  carriers  in  this  RFA 
analysis.  As  noted,  a  "small  business" 
imder  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  (e.g.,  a  telephone 
communications  business  having  1 ,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
local  exchange  carriers  are  not  dominant 
in  their  field  of  operation  because  any 
such  dominance  is  not  "national"  in 
scope.  We  have  therefore  included  small 
incumbent  carriers  in  this  RFA  analysis, 
although  we  emphasize  that  this  RFA 
action  has  no  effect  on  the 
Commission's  analyses  and 


determinations  in  other,  non-RFA 
contexts. 

10.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  imder 
the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
According  to  the  most  recent  Trends  in 
Telephone  Service  report,  1,335 
incumbent  carriers  reported  that  they 
were  engaged  in  the  provision  of  local 
exchange  services.  We  do  not  have  data 
specif3dng  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  imable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  local  exchange 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Of  the  1,335  incumbent 
carriers,  13  entities  are  price  cap  carriers 
that  are  not  subject  to  these  rules. 
Consequently,  we  estimate  that  fewer 
than  1,322  providers  of  local  exchange 
service  are  small  entities  or  small 
incumbent  local  exchange  carriers  that 
may  be  affected. 

11.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  imder  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  349  CAPs/competitive  local 
exchange  carriers  and  60  other  local 
exchange  carriers  reported  that  they 
were  engaged  in  the  provision  of 
competitive  local  exchange  services.  We 
do  not  have  data  specifying  the  number 
of  these  carriers  that  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
CAPs  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  less  than  349  small  entity 
CAPs  and  60  other  local  exchange 
carriers  that  may  be  affected. 

12.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
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employing  no  more  than  1,500  persons. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  from  a 
total  of  1,178  such  firms  which  operated 
during  1992  had  1,000  or  more 
employees.  Therefore,  even  if  all  twelve 
of  these  firms  were  cellular  telephone 
companies,  nearly  all  cellular  carriers 
were  small  businesses  under  the  SBA's 
definition.  In  addition,  we  note  that 
there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Trends  Report  data, 
806  carriers  reported  that  they  were 
engaged  in  the  provision  of  either 
cellular  service  or  Personal 
Communications  Service  (PCS)  services, 
which  are  placed  together  in  the  data. 
We  do  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  808  small  cellular  service 
carriers  that  may  be  affected. 

13.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entify"  for 
Blocks  C  and  F  as  an  entify  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entify 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entify"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40  percent 
of  the  1,479  hcenses  for  Blocks  D,  E,  and 
F.  Based  on  this  information,  we 
conclude  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D,  E,  and  F 
blocks,  for  a  total  of  183  small  entify 
PCS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 

14.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 


definition  of  small  entify  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  We  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entify  employing  no 
more  than  1 ,500  persons.  There  are 
approximately  1,000  licensees  in  the 
Rural  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify 
as  small  entities  under  the  SBA's 
definition. 

15.  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  bidding  credits 
in  auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  to  firms  that 
had  revenues  of  no  more  than  $15 
million  in  each  of  the  three  previous 
calendar  years.  In  the  context  of  both 
the  800  MHz  and  900  MHz  SMR,  a 
definition  of  "small  entify"  has  been 
approved  by  the  SBA. 

16.  These  fees  apply  to  SMR  providers 
in  the  800  MHz  and  900  MHz  bands  that 
either  hold  geographic  area  licenses  or 
have  obtained  extended  implementation 
authorizations.  We  do  not  know  how 
many  firms  provide  800  MHz  or  900 
MHz  geographic  area  SMR  service 
pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  aimual  revenues  of  no 
more  than  $15  million.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  FRFA,  that 
all  of  the  remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA. 

17.  For  geographic  area  licenses  in  the 
900  MHz  SMR  band,  there  are  60  who 
qualified  as  small  entities.  For  the  800 
MHz  SMRs,  38  are  small  or  very  small 
entities. 

18.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22,015 
common  carrier  fixed  licensees  and 
61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  purposes  of 
this  FRFA,  we  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies — i.e.,  an  entity  with  no  more 
than  1 ,500  persons.  We  estimate,  for  this 
purpose,  that  all  of  the  Fixed  Microwave 
licensees  (excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  companies. 

19.  39  GHz  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 


a  definition  of  small  entities  applicable 
to  39  GHz  licensees.  Therefore,  the 
applicable  definition  of  small  entify  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
companies.  This  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1 ,500  persons. 
For  purposes  of  the  39  GHz  license 
auction,  the  Conmiission  defined  "small 
entity"  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years, 
and  "very  small  entify"  as  an  entify  that 
has  average  gross  revenues  of  not  more 
that  $15  million  for  the  preceding  three 
calendar  years.  The  Commission  has 
granted  licenses  to  29  service  providers 
in  the  39  GHz  service.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  39  GHz 
licensees  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  no  more  than  29  service 
providers  in  the  39  GHz  service  that 
may  be  affected. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 

Requirements 

20.  In  the  Order,  we  adopt  the  Rural 
Task  Force's  proposal  that  rural  carriers 
be  given  a  choice  of  three  different 
options  for  disaggregating  and  targeting 
per-line  universal  service  high-cost 
support,  including  high-cost  loop 
support.  Long  Term  Support  (LTS),  and 
Local  Switching  Support  (LSS).  Rural 
carriers  are  required  to  choose  one  of 
the  paths  detailed  within  270  days  of 
the  effective  date  of  the  new  rules 
through  submission  to  the  state 
commissions.  Rural  carriers  not  subject 
to  the  jurisdiction  of  the  state  are 
required  to  make  such  submissions  to 
the  Commission.  Rural  carriers  that 
elect  to  disaggregate  and  target  per-line 
support  under  either  Path  Two  or  Three 
are  required  to  report  loops  at  the  cost- 
zone  level,  which  is  a  modification  of 
the  current  requirement  that  carriers 
report  loops  at  the  study-area  level.  This 
change  will  require  only  minor 
increases  in  a  carrier's  reporting 
burdens,  and  predominantly  only  in  the 
first  year  that  the  carrier  revises  its 
method  of  reporting.  Path  1  is  available 
to  rural  carriers  that  do  not  want  to 
target  high-cost  support.  Path  Two  is 
available  to  rural  carriers  that  want  state 
commission  review  and  approval  of  a 
disaggregation  plan.  Path  Three  is 
available  to  rural  carriers  interested  in 
self-certifying  a  method  for 
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disaggregating  universal  service  support 
into  a  maximum  of  two  cost  zones  per 
wire  center.  Only  a  disaggregation  plan 
filed  under  Path  Three  requires 
additional  reporting  requirements  to  the 
Commission.  Under  Path  Three,  a 
carrier  must  use  a  rationale  that  is 
reasonably  related  to  the  cost  of 
providing  service  for  each  cost  zone 
within  each  disaggregation  category 
(high-cost  loop  support,  LSS,  and  LTS). 
We  estimate  that  the  annual  burden 
hours  in  the  first  year  would  be  60 
hours.  We  estimate  subsequent  aimual 
burden  hours  at  8  hoiu^.  We  believe  the 
burden  associated  with  this  reporting 
requirement  is  appropriately  balanced 
with  the  benefits  reporting  rural  carriers 
will  receive. 

21.  The  Commission  also  adopted  the 
Riual  Task  Force's  proposal  to  extend 
the  section  254(e)  certification  process 
to  rural  carriers.  Under  this  process, 
state  regulatory  commissions  provide 
the  Commission  with  aimual 
certifications  indicating  that  the  nual 
carriers  in  their  states  receiving  federal 
universal  service  support  will  use  the 
support  "only  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  the  support  is 
intended."  Carriers  not  subject  to  the 
jurisdiction  of  the  state  must  submit  a 
sworn  affidavit  to  the  Commission 
stating  that  they  will  use  support  "only 
for  the  provision,  maintenance,  and 
upgrading  of  facilities  and  services  for 
which  the  support  is  intended."  This 
reporting  requirement  will  provide 
states  and  carriers  with  access  to  federal 
universal  service  support  in  a  way  that 
ensiuBs  the  integrity  of  the  imiversal 
service  fund.  We  estimate  that  the 
annual  burden  hours  associated  with 
the  section  254(e)  certification  process 
woidd  be  12  hours  per  carrier.  This  is 

a  nominal  burden  on  rural  carriers  and 
is  balanced  against  the  high  degree  of 
federal  universal  service  benefits  nu^ 
carriers  would  receive. 

22.  Finally,  the  Commission  adopted 
a  modification  to  an  existing  reporting 
requirement  regarding  working  loops. 
Under  the  current  rules,  rural  carriers 
are  required  to  submit,  on  an  annual 
basis,  the  number  of  working  loops  it 
has  for  each  study  area  it  serves.  In  this 
Order,  we  modify  this  reporting 
requirement  to  require  that  once  a 
competitor  enters  a  nual  carriers  study 
area,  working  loops  are  required  to  be 
reported  on  a  quarterly  basis.  The 
Commission  determined  that  this  was 
necessary  to  prevent  the  overpajmaent  of 
support  to  inciunbent  nu-al  carriers, 
which  occurs  imder  the  ciurent  rule 
because  competitors  have  an  incentive 
to  update  quarterly,  while  the 


incumbent  has  an  incentive  to  only 
update  annually. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

23.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  foiu  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  fi-om 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

24.  The  Order  adopted  herein  is  the 
result  of  an  analysis  of  a  niunber  of 
options  for  distributing  federal  luiiversal 
service  support  to  rural  carriers. 
Throughout  the  Order,  it  is  evident  that 
the  Commission  took  great  strides  in 
balancing  the  burdens  associated  with 
modification  of  the  existing  embedded 
cost  mechanism  and  the  benefits  these 
modifications  confer  on  rural  carriers 
and  competitive  eligible 
telecommunications  carriers.  In  this 
regard,  it  is  important  to  note  that  we 
make  these  modifications  with  only 
minimal  reporting  requirements. 

25.  Among  the  significant 
alternatives,  we  considered  whether 
modification  of  the  corporate  operations 
expense  cap  would  minimize  the 
burden  and  expense  associated  with 
seeking  a  waiver  for  smaller  carriers.  In 
this  Order,  we  decide  to  raise  the 
existing  cap  for  carriers  with  6,000  or 
fewer  working  loops  so  they  can  receive 
support  for  up  to  $600,000  or  amounts 
derived  from  the  revised  corporate 
operations  expense  formula  adopted 
herein,  whichever  is  greater.  We  thus 
decrease  the  need  of  smaller  carriers  to 
request  a  waiver.  In  addition,  we  adopt 
a  modified  version  of  the  safety  net 
additive  mechanism  proposed  by  the 
Riual  Task  Force.  We  conclude  fliat  a 
modification  to  the  safety  net  additive  is 
warranted  because  as  proposed,  the 
mechanism  potentially  allowed  for  the 
recovery  of  more  than  100  percent  of 
incremental  costs.  We  also  consider 
alternative  measiu-ements  of 
"meaningful  investment"  for  purposes 
of  calculating  safety  valve  support.  We 
conclude  that  the  alternatives 
considered  would,  in  some  instances, 
deny  the  recovery  of  such  meaningful 
investments. 


26.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
Order,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Congressional  Review  Act.  In  addition, 
the  Commission  will  send  a  copy  of  the 
Order,  including  the  FRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  SB  A.  A 
copy  of  the  Order  and  FRFA  (or 
siunmaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

B.  Paperwork  Reduction  Act 

27.  As  described,  the  rules  we  adopt 
in  this  Order  reflect  our  efforts  to 
balance  the  needs  of  rural  carriers, 
while  minimizing  the  burden  on  those 
entities  that  must  comply  with  our 
reporting  requirements.  The  information 
we  request  should  not  require 
significant  additional  resources  as  they 
are  a  modification  of  current  reporting 
requirements.  Additionally,  by  freezing 
the  national  average  loop  cost  at  $240, 
we  eliminate  the  need  for  non-rural 
carriers  to  file  loop  cost  data  on  a 
quarterly  basis,  thus  alleviating  those 
carriers  of  an  administrative  burden. 

28.  The  action  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  new  or  modified 
reporting  and  recordkeeping 
requirements  or  burdens  on  the  public. 
Implementation  of  these  new  or 
modified  reporting  and  recordkeeping 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  (0MB)  as  prescribed  by  the  Act, 
and  will  go  into  effect  once  OMB 
approves  the  collection  requirements. 
Once  OMB  approves  the  required 
collections  the  Commission  will  publish 
a  document  in  the  Federal  Register 
announcing  the  effective  date  of  those 
sections. 

C.  Effective  Date  of  Final  Rules 

29.  We  conclude  that  the  amendments 
to  our  rules  adopted  herein  shall  be 
effective  June  5,  2001,  except  for 

§§  36.605(c)(2),  36.611.  54.305(f). 
54.307(b).  54.313(b)  and  (c).  54.314,  and 
54.315,  which  contain  information 
collection  requirements  that  have  not 
been  approved  by  the  Office  of 
Management  Budget  (OMB).  The^ 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections.  The 
final  rules  must  take  effect  prior  to  30 
days  after  their  publication  in  the 
Federal  Register  in  order  for  NECA  to 
be  able  to  implement  the  necessary 
changes  to  the  high-cost  loop  support 
mechanism  by  July  1,  2001. 
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m.  Ordering  Clauses 

30.  Pursuant  to  the  authority 
contained  in  sections  1-4,  201-205,  214, 
218-220,  254,  303(r),  403,  405,  and  410 
of  the  Communications  Act  of  1934,  as 
amended,  this  Fourteenth  Report  and 
Order  and  Twenty-Second  Order  on 
Reconsideration  in  CC  Docket  No.  96- 
45,  and  Report  and  Order  in  CC  Docket 
No.  00-256  is  adopted. 

31.  Parts  36  and  54  of  the 
Commission's  rules,  are  amended  as  set 
forth  hereto,  effective  Jxme  5,  2001, 
except  for  §§  36.b05(c)(2),  36.611, 
54.305(f),  54.307(b),  54.313(b)  and  (c), 
54.314,  and  54.315,  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  Budget  (OMB).  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections. 

32.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects 

47CFRPart36 

Jurisdictional  separations.  Reporting 
and  recordkeeping  requirements. 
Telecommunications,  Telephone. 

47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Final  Rides 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  36 
and  54  as  follows: 

PART  36-^URISOICTIONAL 
SEPARATIONS  PROCEDURES; 
STANDARD  PROCEDURES  FOR 
SEPARATING 

TELECOMMUNICATIONS  PROPERTY 
COSTS,  REVENUES,  EXPENSES, 
TAXES  AND  RESERVES  FOR 
TELECOMMUNICATIONS  COMPANIES 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154(i)  and  (j). 
205.  221(c),  254,  403,  and  410. 

2.  Amend  §  36.601  by  revising  the 
first  sentence  of  paragraph  (c)  to  read  as 
follows. 


§36.601    Gwwrai. 

•        •        *        •        * 

(c)  Until  June  30,  2001,  the  annual 
amount  of  the  total  nationwide  expense 
adjustment  shall  consist  of  the  amounts 
calculated  pursuant  to  §  54.309  of  this 
chapter  and  the  amounts  calculated 
pursuant  to  this  subpart  F.*  *  * 
***** 

^.  Add  §§  36.602,  36.603,  36.604,  and 
36.605  to  subpart  F  under  the  center 
beading  "General"  to  read  as  follows: 

§36.602  Calculation  of  non-rural  carrier 
portion  of  nationwide  loop  cost  expense 
adjustment 

Effective  July  1,  2001,~fbr  purposes  of 
determining  non-rural  carrier  interim 
hold-harmless  support,  pursuant  to 
§  54.311  of  this  chapter,  the  annual 
amount  of  the  total  nationwide  loop  cost 
expense  adjustment  calculated  pursuant 
to  this  subpart  F  shall  not  exceed  the 
amount  of  the  total  loop  cost  expense 
adjustment  for  the  immediately 
preceding  calendar  year,  increased  by  a 
rate  equal  to  the  rate  of  increase  in  the 
total  number  of  working  loops  during 
the  calendar  year  preceding  the  July 
31st  filing.  The  total  loop  cost  expense 
adjustment  shall  consist  of  the  loop  cost 
expense  adjustments,  including 
amounts  calculated  pursuant  to 
§§  36.612(a)  and  36.631.  The  rate  of 
increase  in  total  working  loops  shall  be 
based  upon  the  difference  between  the 
number  of  total  working  loops  on 
December  31  of  the  calendar  year 
preceding  the  July  31st  filing  and  the 
number  of  total  working  loops  on 
December  31  of  the  second  calendar 
year  preceding  that  filing,  both 
determined  by  the  company's 
submissions  pursuant  to  §  36.611.  Non- 
rural  incumbent  local  exchange  carriers 
and  eligible  telecommunications 
carriers  serving  lines  in  the  service  area 
of  non-nu^  incumbent  local  exchange 
carriers  shall  only  receive  support 
pursuant  to  this  subpart  F  to  the  extent 
that  they  qualify  pursuant  to  §  54.311  of 
this  chapter  for  interim  hold-harmless 
support.  Support  amounts  calculated 
pursuant  to  this  subpart  F  but  not 
received  due  to  the  phase  down  of 
interim  hold-harmless  support  or  the 
receipt  of  forward-looking  support 
pursuant  to  §  54.31 1  of  this  chapter 
shall  not  be  redistributed  to  other 
carriers. 

§36.603    Calculation  of  rural  incumbent 
local  exchange  carrier  portion  of  nationwide 
loop  cost  expense  adjustment. 

(a)  Effective  July  1,  2001,  the  rural 
inciunbent  local  exchange  carrier 
portion  of  the  annual  nationwide  loop 
cost  expense  adjustment  will  be 
recomputed  by  the  fund  administrator 


as  if  the  indexed  cap  calculated 
pursuant  to  §  36.601(c)  and  the 
corporate  operations  expense  limitation 
calculated  pursuant  to  §  36.621  had  not 
been  in  effect  for  the  calendar  year  2000. 
For  the  period  July  1,  2001,  to  December 
31,  2001,  the  annualized  amount  of  the 
rural  incumbent  local  exchange  carrier 
portion  of  the  nationwide  loop  cost 
expense  adjustment  calculated  pursuant 
to  this  subpart  F  shall  not  exce^  the 
non-capped  amount  of  the  total  rural 
incumbent  local  exchange  carrier  loop 
cost  expense  adjustment  for  the 
calendar  year  2000,  multiplied  times 
one  plus  the  Rural  Growth  Factor 
calculated  pursuant  to  §  36.604. 
Beginning  January  1,  2002,  the  annual 
amount  of  the  rural  incumbent  local 
exchange  carrier  portion  of  the 
nationwide  loop  cost  expense 
adjustment  calculated  pursuant  to  this 
subpart  F  shall  not  exceed  the  amount 
of  the  total  rural  incumbent  local 
exchange  carrier  loop  cost  expense 
adjustment  for  the  immediately 
preceding  calendar  year,  multiplied 
times  one  plus  the  Rural  Growth  Factor 
calculated  pursuant  to  §  36.604. 

(b)  The  annual  rural  incumbent  local 
exchange  carrier  portion  of  the 
nationwide  loop  cost  expense 
adjustment  shall  be  reduced  to  reflect 
the  transfer  of  rural  incumbent  local 
exchange  carrier  access  lines  that  are 
eligible  for  expense  adjustments 
pursuant  to  §  36.631.  The  reduction 
shall  equal  the  amount  of  the  §  36.631 
expense  adjustment  available  to  the 
transferred  access  lines  at  the  time  of 
the  transfer  and  shall  be  effective  in  the 
next  calendar  quarter  after  the  access 
lines  are  transferred. 

(c)  Safety  net  additive  support 
calculated  pursuant  to  §  36.605,  and 
transferred  high-cost  support  and  safety 
valve  support  calculated  pursuant  to 

§  54.305  of  this  chapter  shall  not  be 
included  in  the  rural  incumbent  local 
exchange  carrier  portion  of  the  annual 
nationwide  loop  cost  expense 
adjustment. 

§36.604    Calculation  of  the  rural  growtti 
factor. 

The  Rural  Growth  Factor  (RGF)  is 
equal  to  the  sum  of  the  aimual 
percentage  change  in  the  United  States 
Department  of  Commerce's  Gross 
Domestic  Product — Chained  Price  Index 
(GPD-CPI)  plus  the  percentage  change 
in  the  total  number  of  rural  incumbent 
local  exchange  carrier  working  loops 
during  the  calendar  year  preceding  the 
July  31st  filing  submitted  pursuant  to 
S  36.61 1 .  The  percentage  change  in  total 
rural  incumbent  local  exchange  carrier 
working  loops  shall  be  based  upon  the 
difference  between  the  total  number  of 
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rural  incumbent  local  exchange  carrier 
working  loops  on  December  31  of  the 
calendar  year  preceding  the  July  31st 
filing  and  the  total  number  of  rural 
incumbent  local  exchange  carrier 
working  loops  on  December  31  of  the 
second  calendar  year  preceding  that 
filing,  both  determined  by  the 
company's  submissions  pursuant  to 
§  36.611.  Loops  acquired  by  rural 
incumbent  local  exchange  carriers  shall 
not  be  included  in  the  RGF  calculation. 

S  36.605    Calculation  of  safety  not  additive. 

(a)  "Safety  net  additive  support."  A 
rural  incumbent  local  exchange  carrier 
shall  receive  safety  net  additive  support 
if  it  satisfies  the  conditions  set  forth  in 
paragraph  (c)  of  this  section.  Safety  net 
additive  support  is  support  available  to 
rural  telephone  companies,  as 
conditioned  in  paragraph  (c)  of  this 
section,  in  addition  to  support 
calculated  pursuant  to  §  36.631.  Safety 
net  additive  support  shall  not  be 
available  to  riiral  telephone  companies 
for  exchange(s)  that  are  subject  to 

§  54.305  of  this  chapter. 

(b)  Calculation  of  safety  net  additive 
support:  Safety  net  additive  support  is 
equal  to  the  amount  of  capped  support 
calculated  pursuant  to  this  subpart  F  in 
the  qualifying  year  minus  the  amount  of 
support  in  the  year  prior  to  qualifying 
for  support  subtracted  from  the 
difference  between  the  imcapped 
expense  adjustment  for  the  study  area  in 
the  qualifying  year  minus  the  uncapped 
expense  adjustinent  in  the  year  prior  to 
qualifying  for  support  as  shown  in  the 
following  equation:  Safety  net  additive 
support  =  (Uncapped  support  in  the 
qualifying  year  -  Uncapped  support  in 
the  base  year)  -  (Capped  support  in  the 
qualifying  year  -  Amount  of  support 
received  in  the  base  year). 

(c)  Operation  of  safety  net  additive 
support:  (1)  In  any  year^  which  the 
total  carrier  loop  cost  expense 
adjustment  is  limited  by  the  provisions 
of  §  36.603  a  rural  incumbent  local 
exchange  carrier  shall  receive  safety  net 
additive  support  as  calculated  in 
paragraph  (b)  of  this  section,  if  in  any 
study  area,  the  rural  incumbent  local 
exchange  carrier  realizes  growth  in  end 
of  period  Telecommunications  Plant  in 
Service  (TPIS),  as  prescribed  in 

§  32.2001  of  this  chapter,  on  a  per  loop 
basis,  of  at  least  14  percent  more  than 
the  study  area's  TPIS  per  loop 
investment  at  the  end  of  the  prior 
period. 

(2)  If  paragraph  (c)(1)  of  this  section 
is  met,  the  rural  incumbent  local 
exchange  carrier  must  notify  the 
Administrator:  failure  to  properly  notify 
the  Administrator  of  eligibility  shall 
result  in  disqualification  of  that  study 


area  for  safety  net  additive,  requiring  the 
rural  incumbent  local  exchange  carrier 
to  again  meet  the  eligibility 
requirements  in  paragraph  (c)(1)  of  this 
section  for  that  study  area  in  a 
subsequent  period. 

(3)  Upon  completion  of  verification  by 
the  Administrator  that  the  study  area 
meets  the  stated  criterion  in  paragraphs 
(a),  (b),  (c)  of  this  section,  the 
Administrator  shall: 

(i)  Pay  to  any  qualifying  rural 
telephone  company,  safety  net  additive 
support  for  the  qualifying  study  area  in 
accordance  with  the  calculation  set 
forth  in  paragraph  (b)  of  this  section; 
and 

(ii)  Continue  to  pay  safety  net  additive 
support  for  the  succeeding  four  years. 
Support  in  the  foiu'  succeeding  years 
shall  be  the  lesser  of: 

(A)  The  amount  of  support  paid  in  the 
qualifying  year;  or 

(B)  The  amount  of  support  based  on 
recalculation  of  support  pursuant  to 
paragraph  (b)  in  this  section. 

4.  Amend  §  36.611  by  revising  the 
introductory  text  to  read  as  follows: 

§  36.61 1    Submission  of  information  to  ttie 
National  Exchange  Carrier  Association 
(NECA). 

In  order  to  allow  determination  of  the 
study  areas  and  wire  centers  that  are 
entitled  to  an  expense  adjustment 
pursuant  to  §  36.631,  each  incumbent 
local  exchange  carrier  (LEC)  must 
provide  the  National  Exchange  Carrier 
Association  (NECA)  (established 
pursuant  to  part  69  of  this  chapter)  with 
the  information  listed  for  each  study 
area  in  which  such  inciunbent  LEC 
operates,  with  the  exception  of  the 
information  listed  in  paragraph  (h)  of 
this  section,  which  must  be  provided  for 
each  study  area  and,  if  applicable,  for 
each  wire  center,  as  defined  in  part  54 
of  this  chapter,  and  each  disaggregation 
zone  as  established  pursuant  to  §  54.315 
of  this  chapter.  This  information  is  to  be 
filed  with  NECA  by  July  31st  of  each 
year.  The  information  provided 
pursuant  to  paragraph  (h)  of  this  section 
must  be  updated  pursuant  to  §  36  612. 
Rural  telephone  companies  that 
acquired  exchanges  subsequent  to  May 
7, 1997,  and  incorporated  those 
acquired  exchanges  into  existing  study 
areas  shall  separately  provide  the 
information  required  by  paragraphs  (a) 
through  (h)  of  this  section  for  both  the 
acquired  and  existing  exchanges. 
***** 

5.  Amend  §  36.612  by  revising 
paragraph  (a)  introductory  text  to  read 
as  follows: 


§  36.61 2    Updating  information  submitted 
to  the  National  Exchange  Carrier 
Association. 

(a)  Any  rural  telephone  company,  as 
that  term  is  defined  in  §  51.5  of  this 
chapter,  may  update  the  information 
submitted  to  the  National  Exchange 
Carrier  Association  (NECA)  on  July  31st 
pursuant  to  §§  36.611  (a)  through  (h) 
one  or  more  times  annually  on  a  rolling 
year  basis  according  to  the  schedule, 
except  that  rural  telephone  companies 
in  service  areas  where  an  eligible 
telecommunications  carrier  has  initiated 
service  and  has  reported  line  count  data 
pursuant  to  §  54.307(c)  of  this  chapter 
must  update  the  information  submitted 
to  NECA  on  July  31st  pursuant  to 
§  36.611(h)  according  to  the  schedule. 
Every  non-rural  telephone  company 
must  update  the  information  submitted 
to  NECA  on  July  31st  pursuant  to 
§  36.611  (h)  according  to  the  schedule. 
*        •        *        *        * 

6.  Amend  §  36.621  by  revising  the  last 
sentence  of  paragraph  (a)(4) 
introductory  text,  by  revising  paragraph 
(a)(4)(i),  and  the  first  sentence  of 
paragraph  (a)(4)(ii),  by  revising 
paragraphs  (a)(4)(ii)(A)  through 
(a)(4)(ii)(C),  and  adding  paragraph 
(a)(4)(ii)(D)  to  read  as  follows: 

§  36.621    Study  area  total  unseparated  loop 
cost. 

(a)*  *  • 

(4)  *  *  *  Total  Corporate  Operations 
Expense,  for  purposes  of  calculating 
universal  service  support  payments 
beginning  July  1,  2001,  shall  be  limited 
to  the  lesser  of: 

(i)  The  actual  average  monthly  per- 
loop  Corporate  Operations  Expense;  or 

(ii)  A  monthly  per-loop  amoimt 
computed  according  to  paragraphs 
(a)(4)(ii)(A).  (a)(4)(ii){B),  (a)(4)(ii)(C).  and 
(a)(4)(ii)(D)  of  this  section.*  *  * 

(A)  For  study  areas  with  6,000  or 
fewer  working  loops  the  amoimt 
monthly  per  working  loop  shall  be 
$33.30853  -  (.00246  x  the  number  of 
working  loops),  or,  $50,000  +  the 
number  of  working  loops,  whichever  is 
greater; 

(B)  For  study  areas  with  more  than 
6,000  but  fewer  than  18,006  working 
loops,  the  monthly  amount  per  working 
loop  shall  be  $3.83195  -i-  (88,429.20 1- 
the  number  of  working  loops);  and 

(B)  For  study  areas  with  more  than 
6,000  but  fewer  than  18,006  working 
loops,  the  monthly  amount  per  working 
loop  shall  be  $3.83195  +  (88,429.20  + 
the  niunber  of  working  loops);  and 

(C)  For  study  areas  with  18,006  or 
more  working  loops,  the  monthly 
amoimt  per  working  loop  shall  be 
$8.74472. 
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(D)  Beginning  January  1,  2002,  the 
monthly  per-loop  amount  computed 
according  to  paragraphs  (a)(4)(ii)(A), 
(a)(4)(ii)(B),  and  (a)(4)(ii){C)  of  this 
section  shall  be  adjusted  each  year  to 
reflect  the  annual  percentage  change  in 
the  United  States  Department  of 
Commerce's  Gross  Domestic  Product- 
Chained  Price  hidex  (GDP-CPI). 
***** 

7.  Amend  §  36.622  by  adding  a 
sentence  at  the  end  of  paragraph  (a) 
introductory  text  to  read  as  follows: 

1 36.622    National  and  study  area  average 
unseiMrated  loop  costs. 

(a)*   *   *  Effective  July  1,2001,  the 
national  average  unseparated  loop  cost 
for  purposes  of  calculating  expense 
adjustments  for  rural  incumbent  local 
exchange  carriers,  as  that  term  is 
defined  in  §  54.5  of  this  chapter,  is 
frozen  at  $240.00. 


PART  54— UNIVERSAL  SERVICE 

8.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1.  4(1).  201.  205,  214, 
and  254  unless  otherwise  noted. 

9.  Amend  §  54.5  by  adding  the 
following  definition  in  alphabetical 
order: 

f54.5    Terms  and  definitions. 

***** 

Rural  Incumbent  Local  Exchange 
Carrier.  "Rural  incumbent  local 
exchange  carrier"  is  a  carrier  that  meets 
the  definitions  of  "rural  telephone 
company"  and  "incumbent  local 
exchange  carrier,"  as  those  terms  are 
defined  in  §  51.5  of  this  chapter. 

10.  Amend  §  54.305  by  designating 
the  undesignated  text  as  paragraph  (a) 
and  by  adding  paragraphs  (b),  (c),  (d), 
(e),  and  (f)  to  read  as  follows: 

S  54.305    Sale  or  transfer  of  exchartgee. 

***** 

(b)  Transferred  exchanges  in  study 
areas  operated  by  rural  telephone 
companies  that  are  subject  to  the 
limitations  on  the  transfer  of  high-cost 
universal  service  support  in  paragraph 
(a)  of  this  section  may  be  eligible  for  a 
safety  valve  loop  cost  expense 
adjustment  based  on  the  difference 
between  a  rural  incumbent  local 
exchange  carrier's  index  year  expense 
adjustment  and  subsequent  year 
expense  adjustments  for  the  acquired 
exchanges.  Safety  valve  loop  cost 
expense  adjustments  shall  only  be 
avmlable  to  rural  incumbent  local 
exchange  carriers  that,  in  the  absence  of 
restrictions  on  the  transfer  of  high-cost 


support  in  §  54.305(a),  would  qualify  for 
high-cost  loop  support  for  acquired 
exchanges  under  §  36.631  of  this 
chapter. 

(c)  The  index  year  expense 
adjustment  for  acquired  exchange(s) 
shall  be  equal  to  the  rural  incumbent 
local  exchange  carrier's  high-cost  loop 
cost  expense  adjustment  for  acquired 
exchanges  calculated  at  the  end  of  the 
company's  first  year  operating  the 
acquired  exchange(s).  The  index  year 
expense  adjustment  for  the  acquired 
exchange(s)  shall  be  established  through 
cost  data  submitted  in  accordance  with 
§§  36.611  and  36.612  of  this  chapter  and 
shall  be  calculated  in  accordance  with 

§  36.631  of  this  chapter.  For  carriers 
establishing  an  index  year  for  acquired 
exchanges  pursuant  to  §  36.611  of  this 
chapter,  the  index  year  for  the  acquired 
exchange(s)  shall  commence  at  the 
beginning  of  the  next  calendar  year  after 
the  transfer  of  said  exchanges.  For  ' 
carriers  establishing  an  index  year  for 
acquired  exchanges  pursuant  to  §  36.612 
of  this  chapter,  the  index  year  for  the 
acquired  exchange(s)  shall  commence  at 
the  beginning  of  the  next  calendar 
quarter  after  the  transfer  of  said 
exchanges.  The  index  year  expense 
adjustment  for  rural  telephone 
companies  that  have  operated 
exchanges  subject  to  this  section  for 
more  than  a  full  year  on  the  effective 
date  of  this  paragraph  shall  be  based  on 
loop  cost  data  submitted  in  accordance 
with  §  36.612  of  this  chapter  for  the  year 
ending  on  the  nearest  calendar  quarter 
following  the  effective  date  of  this 
paragraph.  At  the  end  of  each 
subsequent  year,  a  loop  cost  expense 
adjustment  for  the  acquired  exchanges 
will  be  calculated  pursuant  to  §  36.631 
of  this  chapter  and  will  be  compared  to 
the  index  year  expense  adjustment.  A 
rural  incumbent  local  exchange  carrier's 
subsequent  year  expense  adjustments 
shall  end  on  the  same  calendar  quarter 
as  its  index  year  expense  adjustment.  U 
acquired  exchanges  are  incorporated 
into  an  existing  rural  incumbent  local 
exchange  carrier  study  area,  the  rural 
incumbent  local  exchange  carrier  shall 
exclude  costs  associated  with  the 
acquired  exchanges  from  the  costs 
associated  with  its  pre-acquisition  study 
area  in  its  universal  service  data 
submissions  filed  in  accordance  with 
§§36.611  and  36.612  of  this  chapter. 
Such  excluded  costs  shall  be  used  to 
calculate  the  rural  incumbent  local 
exchange  carrier's  safety  valve  loop  cost 
expense  adjustment. 

(d)  Up  to  fifty  (50)  percent  of  any 
positive  difference  between  the 
subsequent  year  loop  cost  expense 
adjustment  and  the  index  year  expense 
adjustment  will  be  designated  as  the 


study  area's  safety  valve  loop  cost 
expense  adjustment  and  will  be 
available  in  addition  to  the  amounts 
available  to  the  study  area  under 
§  54.305.  In  no  event  shall  a  study  area's 
safety  valve  loop  cost  expense 
adjustment  exceed  the  difference 
between  the  carrier's  uncapped  study 
area  loop  cost  expense  adjustment 
calculated  pursuant  to  §  36.631  of  this 
chapter  and  transferred  support 
amounts  available  to  the  acquired 
exchange(s)  under  paragraph  (a)  of  this 
section.  Safety  valve  support  shall  not 
transfer  with  acquired  exchanges. 

(e)  The  sum  of  the  safety  valve  loop 
cost  expense  adjustment  for  all  eligible 
study  areas  operated  by  rural  telephone 
companies  shall  not  exceed  five  (5) 
percent  of  the  total  rural  incumbent 
local  exchange  carrier  portion  of  the 
annual  nationwide  loop  cost  expense 
adjustment  calculated  pursuant  to 

§  36.603  of  this  chapter.  The  five  (5) 
percent  cap  on  the  safety  valve 
mechanism  shall  be  based  on  the  lesser 
of  the  rural  incumbent  local  exchange 
carrier  portion  of  the  annual  nationwide 
loop  cost  expense  adjustment  calculated 
pursuant  to  §  36.603  of  this  chapter  or 
the  sum  of  ruiral  incumbent  local 
exchange  carrier  expense  adjustments 
calculated  pursuant  to  §  36.631  of  this 
chapter.  The  percentage  multiplier  used 
to  derive  study  area  safety  valve  loop 
cost  expense  adjustments  for  rural 
telephone  companies  shall  be  the  lesser 
of  fifty  (50)  percent  or  a  percentage 
calculated  to  produce  the  maximum 
total  safety  valve  loop  cost  expense 
adjustment  for  all  eligible  study  areas 
pursuant  to  this  paragraph.  The  safety 
valve  loop  cost  expense  adjustment  of 
an  individual  rural  incumbent  local 
exchange  carrier  also  may  be  further 
reduced  as  described  is  paragraph  (d)  of 
this  section. 

(f)  Once  an  acquisition  is  complete, 
the  acquiring  rural  incumbent  local 
exchange  carrier  shall  provide  written 
notice  to  the  Administrator  that  it  has 
acquired  access  lines  that  may  be 
eligible  for  safety  valve  support.  Rural 
telephone  companies  also  shall  provide 
written  notice  to  the  Administrator  of 
when  their  index  year  has  been 
established  for  purposes  of  calculating 
the  safety  valve  loop  cost  expense 
adjustment. 

1 1 .  Amend  §  54.307  by  revising 
paragraph  (a)(1),  and  by  revising  the 
second  sentence  in  paragraph  (b),  by 
adding  a  sentence  at  the  end  of 
paragraph  (b),  and  by  revising  the  first 
sentence  in  paragraph  (c)  introductory 
text  to  read  as  follows: 
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§  54.307    Support  to  a  competitive  eligible 
telecommunications  carrier. 

(a)*   *   * 

(1)  A  competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  service  area  of  a  rural 
incumbent  local  exchange  carrier,  as 
that  term  is  defined  in  §  54.5  of  this 
chapter,  shall  receive  support  for  each 
line  it  serves  in  a  particular  service  area 
based  on  the  support  the  incumbent 
LEG  would  receive  for  each  such  line, 
disaggregated  by  cost  zone  if 
disaggregation  zones  have  been 
established  within  the  service  area 
pursuant  to  §  54.315  of  this  subpart.  A 
competitive  eligible 
telecommunications  carrier  serving 
loops  in  the  service  area  of  a  non-rural 
incumbent  local  exchange  carrier  shall 
receive  support  for  each  line  it  serves  in 
a  particular  wire  center  based  on  the 
support  the  incumbent  LEG  would 
receive  for  each  such  line. 
***** 

(b)  *  *  *  For  a  competitive  eligible 
telecommimications  carrier  serving 
loops  in  the  service  area  of  a  rural 
incumbent  local  exchange  carrier,  as 
that  term  is  defined  in  §  54.5  of  this 
chapter,  the  carrier  must  report  the 
niunber  of  working  loops  it  serves  in  the 
service  area  disaggregated  by  cost  zone 
if  disaggregation  zones  have  been 
established  within  the  service  area 
pursuant  to  §  54.315  of  this  subpart. 

*  *  *  Gompetitive  eligible 
telecommunications  carriers  providing 
mobile  wireless  service  in  an  incumbent 
LEG'S  service  area  shall  use  the 
customer's  billing  address  for  purposes 
of  identifying  the  service  location  of  a 
mobile  wireless  customer  in  a  service 
area. 

(c)  A  competitive  eligible 
telecommunications  carrier  must  submit 
the  data  required  piusuant  to  paragraph 
(b)  of  this  section  according  to  the 
schedule.  *   *   * 
***** 

12.  Amend  §  54.313  as  follows: 

a.  Revise  the  section  heading. 

b.  Redesignate  paragraphs  (b)  and  (c) 
as  paragraphs  (c)  and  (d). 

c.  Add  a  new  paragraph  (b). 

d.  Revise  newly  designated  paragraph 
(c). 

e.  In  newly  redesignated  paragraph 
(d),  the  reference  to  "paragraph  (b)"  is 
revised  to  read  "  paragraph  (c)". 

The  addition  and  revisions  read  as 
follows: 

§  54.31 3    State  certification  of  support  for 
nonnurai  carriers. 

***** 

(b)  Carriers  not  subject  to  State 
jurisdiction.  A  non-rural  incumbent 


local  exchange  carrier  not  subject  to  the 
jurisdiction  of  a  state  or  an  eligible 
telecommunications  carrier  not  subject 
to  the  jurisdiction  of  a  state  serving  lines 
in  the  service  area  of  a  non-rural 
incumbent  local  exchange  carrier  that 
desires  to  receive  support  pursuant  to 
§§  54.309  and/or  54.311  of  this  subpart 
must  file  an  annual  certification  with 
the  Administrator  and  the  Gopunission 
stating  that  all  federal  high-cost  support 
provided  to  such  carriers  will  be  used 
only  for  the  provision,  maintenance, 
and  upgrading  of  facilities  and  services 
for  which  the  support  is  intended. 
Support  provided  pursuant  to  §§  54.309 
and/or  54.311  of  this  subpart  shall  only 
be  provided  to  the  extent  that  the  carrier 
has  filed  the  requisite  certification 
pursuant  to  this  section. 

(c)  Certification  format.  A  certification 
pursuant  to  this  section  may  be  filed  in 
the  form  of  a  letter  fi-om  the  appropriate 
regulatory  authority  for  the  State,  and 
must  be  filed  with  both  the  Office  of  the 
Secretary  of  the  Gommission  clearly 
referencing  GG  Docket  No.  96-45,  and 
with  the  Administrator  of  the  high-cost 
universal  service  support  mechanism, 
on  or  before  the  deadlines  set  forth  in 
■  paragraph  (d)  of  this  section.  If  provided 
by  the  appropriate  regulatory  authority 
for  the  state,  the  annual  certification 
must  identify  which  carriers  in  the  State 
are  eligible  to  receive  federal  support 
during  the  applicable  12-month  period, 
and  must  certify  that  those  carriers  will 
only  use  supj)ort  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  support  is 
intended.  A  State  may  file  a 
supplemental  certification  for  carriers 
not  subject  to  the  State's  annual 
certification.  All  certificates  filed  by  a 
State  piusuant  to  this  section  shall 
become  part  of  the  public  record 
maintained  by  the  Commission,  Non- 
nual  inctmibent  local  exchange  carriers 
not  subject  to  the  jurisdiction  of  a  state 
or  eligible  telecommunications  carrier 
not  subject  to  the  jurisdiction  of  a  state 
serving  lines  in  the  service  area  of  a 
non-rural  incumbent  local  exchange 
carrier,  shall  file  a  sworn  affidavit 
executed  by  a  corporate  officer  attesting 
to  the  use  of  the  support  for  the 
provision,  maintenance,  and  upgrading 
of  facilities  and  services  for  which 
support  is  intended.  The  affidavit  must 
be  filed  with  both  the  Office  of  the 
Secretary  of  the.  Gommission  clearly 
referencing  GG  Docket  No.  96—45,  and 
with  the  Administrator  of  the  high-cost 
universal  service  support  mechanism, 
on  or  before  the  deadlines  set  forth  in 
paragraph  (d)  of  this  section.  All 
affidavits  filed  pursuant  to  this  section 


shall  become  part  of  the  public  record 
maintained  by  the  Gommission. 

***** 

13.  Add  §  54.314  to  subpart  D  to  read 
as  follows: 

§  54.31 4    State  certification  of  support  for 
rural  carriers. 

(a)  State  certification.  States  that 
desire  rural  incumbent  local  exchange 
carriers  and/or  eligible 
telecommimications  carriers  serving 
lines  in  the  service  area  of  a  rvual 
incumbent  local  exchange  carrier  within 
their  jurisdiction  to  receive  support 
pursuant  to  §§  54.301,  54.305,  and/or 
54.307  and/or  part  36,  subpart  F  of  this 
chapter  must  file  an  annual  certification 
with  the  Administrator  and  the 
Gonunission  stating  that  all  federal  high- 
cost  support  provided  to  such  carriers 
within  that  State  will  be  used  only  for 
the  provision,  maintenance,  and 
upgrading  of  facilities  and  services  for 
which  the  support  is  intended.  Support 
provided  piu^uant  to  §§54.301,  54.305, 
and/or  54.307  and/or  part  36,  subpart  F 
of  this  chapter  shaU  only  be  provided  to 
the  extent  that  the  State  has  filed  the 
requisite  certification  piusuant  to  this 
section. 

(b)  Carriers  not  subject  to  State 
jurisdiction.  A  rural  inctunbent  local 
exchange  carrier  not  subject  to  the 
jtuisdiction  of  a  state  or  an  eligible 
telecommunications  carrier  not  subject 
to  the  jurisdiction  of  a  state  serving  lines 
in  the  service  area  of  a  ruiral  incumbent 
local  exchange  carrier  that  desires  to 
receive  support  pursuant  to  §§  54.301, 
54.305,  andVor  54.307  and/or  part  36. 
subpart  F  of  this  chapter  shall  file  an 
annual  certification  with  the 
Administrator  and  the  Gommission 
stating  that  all  federal  high-cost  support 
provided  to  such  carriers  will  be  used 
only  for  the  provision,  maintenance, 
and  upgrading  of  facilities  and  services 
for  which  the  support  is  intended. 
Support  provided  pursuant  to  §§  54.301, 
54.305,  and/or  54.307  and/or  part  36, 
subpart  F  of  this  chapter  shall  only  be 
provided  to  the  extent  that  the  carrier 
has  filed  the  requisite  certification 
pursuant  to  this  section. 

(c)  Certification  format.  A  certification 
pursuant  to  this  section  may  be  filed  in 
the  form  of  a  letter  from  the  appropriate 
regulatory  authority  for  the  State,  and 
shall  be  filed  with  both  the  Office  of  the 
Secretary  of  the  Gonunission  clearly 
referencing  GG  Docket  No.  96—45,  and 
with  the  Administrator  of  the  high-cost 
universal  service  support  mechanism, 
on  or  before  the  deadlines  set  forth  in 
paragraph  (d)  of  this  section.  If  provided 
by  the  appropriate  regulatory  authority 
for  the  state,  the  annual  certification 
must  identify  which  carriers  in  the  State 
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are  eligible  to  receive  federal  support 
during  the  applicable  12-month  period, 
and  must  certify  that  those  carriers  will 
only  use  support  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  support  is 
intended.  A  State  may  file  a 
supplemental  certification  for  carriers 
not  subject  to  the  State's  annual 
certification.  All  certificates  filed  by  a 
State  pursuant  to  this  section  shall 
become  part  of  the  public  record 
maintained  by  the  Gommission.  Rural 
incumbent  local  exchange  carriers  not 
subject  to  the  jiu-isdiction  of  a  state  or 
eligible  telecommunications  carriers  not 
subject  to  the  jiuisdiction  of  a  state 
serving  lines  in  the  service  area  of  a 
rural  incumbent  local  exchange  carrier, 
shall  file  a  sworn  affidavit  executed  by 
a  corporate  officer  attesting  to  the  use  of 
the  support  for  the  provision, 
maintenance,  and  upgrading  of  facilities 
and  services  for  which  support  is 
intended.  The  affidavit  must  be  filed 
with  both  the  Office  of  the  Secretary  of 
the  Gommission  clearly  referencing  GG 
Docket  No.  96-45,  and  with  the 
Administrator  of  the  high-cost  universal 
service  support  mechanism,  on  or  before 
the  deadlines  set  forth  in  paragraph  (d) 
of  this  section.  All  affidavits  filed 
pursuant  to  this  section  shall  become 
part  of  the  public  record  maintained  by 
the  Gommission. 

(d)  Filing  Deadlines.  Upon  the  filing 
of  the  certification  described  in 
paragraph  (c)  of  this  section,  support 
shall  be  provided  pursuant  to  the 
following  schedule: 

(1)  Certifications  filed  on  or  before 
October  1 .  Carriers  for  which 
certifications  are  filed  on  or  before 
October  1  shall  receive  support 
pursuant  to  §§  54.301,  54.305,  and/or 
54.307  and/or  part  36,  subpart  F  of  this 
chapter,  in  the  first,  second,  third,  and 
fotuth  quarters  of  the  succeeding  year. 

(2)  Certifications  filed  on  or  before 
January  1 .  Carriers  for  which 
certifications  are  filed  on  or  before 
January  1  shall  receive  support  pursuant 
to  §§54.301,  54.305,  and/or  54.307  and/ 
or  part  36,  subpart  F  of  this  chapter,  in 
the  second,  third,  and  foiulh  quarters  of 
that  year.  Such  carriers  shall  not  receive 
support  pursuant  to  §§  54.301,  54.305, 
and/or  54.307  and/or  part  36,  subpart  F 
of  this  chapter  in  the  first  quarter  of  that 
year. 

(3)  Certifications  filed  on  or  before 
April  1.  Carriers  for  which  certifications 
are  filed  on  or  before  April  1  shall 
receive  support  pursuant  to  §§  54.301, 
54.305.  and/or  54.307  and/or  part  36. 
subpart  F  of  this  chapter,  in  the  third 
and  fourth  quarters  of  that  year.  Such 
carriers  shall  not  receive  support 
pursuant  to  §§  54.301,  54.305,  and/or 


54.307  and/or  part  36,  subpart  F  of  this 
chapter  in  the  first  and  second  quarters 
of  that  year. 

(4)  Certifications  filed  on  or  before 
July  1 .  Cairiers  for  which  certifications 
are  filed  on  or  before  July  1  shall  receive 
support  piu^uant  to  §§54.301,  54.305, 
and/or  54.307  and/or  part  36,  subpart  F 
of  this  chapter,  in  the  fourth  quarter  of 
that  year.  Such  carriers  shall  not  receive 
support  piusuant  to  §§54.301,  54.305, 
and/or  54.307  and/or  part  36.  subpart  F 
of  this  chapter  in  the  first,  second,  or 
third  quarters  of  that  year.  ' 

(5)  Certifications  filed  after  July  1 . 
Carriers  for  which  certifications  are  filed 
after  July  1  shall  not  receive  support 
piu-suant  to  §§  54.301,  54.305,  and/or 
54.307  and/or  part  36,  subpart  F  of  this 
chapter,  in  that  year. 

14.  Add  §  54.315  to  subpart  D  as 
follows: 

§  54.31 5    Disaggregation  and  targeting  of 
support  by  rural  irtcumbent  local  exctiange 
carriers. 

(a)  Within  270  days  of  the  effective 
date  of  this  rule,  all  nual  incumbent 
local  exchange  carriers  for  which  high- 
cost  universal  service  support  pursuant 
to  §§  54.301,  54.303,  and/or  54.305  and/ 
or  part  36,  subpart  F  of  this  chapter  is 
available  must  select  a  disaggregation 
path  as  described  in  paragraphs  (b),  (c), 
or  (d)  of  this  section.  In  study  areas  in 
which  a  competitive  carrier  has  been 
designated  as  a  competitive  eligible 
telecommunications  carrier  prior  to  the 
effective  date  of  this  rule,  the  rural 
inciunbent  local  exchange  carrier  may 
only  disaggregate  support  pursuant  to 
paragraph  (b),  (c).  or  (d)(l)(iii)  of  this 
section.  A  rural  incumbent  local 
exchange  carrier  failing  to  select  a 
disaggregation  path  as  described  in 
paragraphs  (b).  (c).  or  (d)  of  this  section 
within  270  days  of  the  effective  date  of 
this  rule  will  not  be  permitted  to 
disaggregate  and  target  federal  high-cost 
support  imless  ordered  to  do  so  by  the 
state  commission  as  that  term  is  defined 
in  §  54.5. 

(b)  Path  1 :  Carriers  Not  Disaggregating 
and  Targeting  High-Cost  Support: 

(1)  A  carrier  may  certify  to  the  state 
commission  that  it  will  not  disaggregate 
and  target  high-cost  imiversal  service 
support. 

(2)  A  carrier's  election  of  this  path 
becomes  effective  upon  certification  by 
the  carrier  to  the  state  commission. 

(3)  This  path  shall  remain  in  place  for 
such  carrier  for  at  least  four  years  from 
the  date  of  certification  to  the  state 
commission  except  as  provided  in 
paragraph  (b)(4)  of  this  section. 

(4)  A  state  commission  may  require, 
on  its  own  motion,  upon  petition  by  an 
interested  party,  or  upon  petition  by  the 


rural  inctunbent  local  exchange  carrier, 
the  disaggregation  and  targeting  of 
support  imder  paragraphs  (c)  or  (d)  of 
this  section. 

(5)  A  carrier  not  subject  to  the 
jurisdiction  of  a  state,  e.g.,  certain 
tribally  owned  carriers,  may  select  Path 

1 ,  but  must  certify  to  the  Federal 
Communications  Gommission  as 
described  in  paragraphs  (1)  through  (4) 
of  this  section. 

(c)  Path  2:  Carriers  Seeking  Prior 
Regulator}'  Approval  for  the 
Disaggregation  and  Targeting  of 
Support: 

(1)  A  carrier  electing  to  disaggregate 
and  target  support  under  this  paragraph 
must  file  a  disaggregation  and  targeting 
plan  with  the  state  commission. 

(2)  Under  this  paragraph  a  carrier  may 
propose  any  method  of  disaggregation 
and  targeting  of  support  consistent  with 
the  general  requirements  detailed  in 
paragraph  (e)  of  this  section. 

(3)  A  disaggregation  and  targeting 
plan  under  this  paragraph  becomes 
effective  upon  approval  by  the  state 
commission. 

(4)  A  carrier  shall  disaggregate  and 
target  support  imder  this  path  for  at 
least  four  years  from  the  date  of 
approval  by  the  state  commission  except 
as  provided  in  paragraph  (c)(5)  of  this 
section. 

(5)  A  state  commission  may  require, 
on  its  own  motion,  upon  petition  by  an 
interested  party,  or  upon  petition  by  the 
rural  inciunbent  local  exchange  carrier, 
the  disaggregation  and  targeting  of 
support  in  a  different  manner. 

(6)  A  carrier  not  subject  to  the 
jurisdiction  of  a  state,  e.g.,  certain 
tribally  owned  carriers,  may  select  Path 

2,  but  must  seek  approval  from  the 
Federal  Gommimications  Commission 
as  described  in  paragraphs  (c)(1) 
through  (5)  of  this  section. 

(d)  Path  3:  Self-CerUfication  of  the 
Disaggregation  and  Targeting  of 
Support: 

(1)  A  carrier  may  file  a  disaggregation 
and  targeting  plan  with  the  state 
commission  along  with  a  statement 
certifying  each  of  the  following: 

(i)  It  has  disaggregated  support  to  the 
wire  center  level:  or 

(ii)  It  has  disaggregated  support  into 
no  more  than  two  cost  zones  per  wire 
center;  or 

(iii)  That  the  carrier's  disaggregation 
plan  complies  with  a  prior  regulatory 
determination  made  by  the  state 
commission. 

(2)  Any  disaggregation  plan  submitted 
pursuant  to  this  paragraph  must  meet 
the  following  requirements: 

(i)  The  plan  must  be  supported  by  a 
description  of  the  rationale  used, 
including  the  methods  and  data  relied 
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upon  to  develop  the  disaggregation 
zones,  and  a  discussion  of  how  the  plan 
complies  with  the  requirements  of  this 
paragraph.  Such  filing  must  provide 
information  sufficient  for  interested 
parties  to  make  a  meaningful  analysis  of 
how  the  carrier  derived  its 
disaggregation  plan. 

(iijThe  plan  must  be  reasonably 
related  to  the  cost  of  providing  service 
for  each  disaggregation  zone  within 
each  disaggregated  category  of  support. 

(iii)  The  plan  must  clearly  specify  the 
per-line  level  of  support  for  each 
category  of  high-cost  universal  service 
support  provided  pursuant  to  §§  54.301, 
54.303,  and/or  54.305  and/or  part  36, 
subpart  F  of  this  chapter  in  each 
disaggregation  zone. 

(ivj  If  tne  plan  uses  a  benchmark,  the 
carrier  must  provide  detailed 
information  explaining  what  the 
benchmark  is  emd  how  it  was 
determined.  The  benchmark  must  be 
generally  consistent  with  how  the  total 
study  area  level  of  support  for  each 
category  of  costs  is  derived  to  enable  a 
competitive  eligible 
teleconmumications  carrier  to  compare 
the  disaggregated  costs  used  to 
determine  support  for  each  cost  zone. 

(3)  A  carrier's  election  of  this  path 
becomes  effective  upon  certification  by 
the  carrier  to  the  state  commission. 

(4)  A  carrier  shall  disaggregate  and 
target  support  imder  this  path  for  at 
least  four  years  from  the  date  of 
certification  to  the  state  commission 
except  as  provided  in  paragraph  (d)(5) 
of  this  section. 

(5)  A  state  commission  may  require, 
on  its  own  motion,  upon  petition  by  an 
interested  party,  or  upon  petition  by  the 
rural  inciunbent  local  exchange  carrier, 
modification  to  the  disaggregation  and 
targeting  of  support  selected  under  this 
path. 

(6)  A  carrier  not  subject  to  the 
jiuisdiction  of  a  state,  e.g.,  certain 
tribally  owned  carriers,  may  select  Path 
3,  but  must  certify  to  the  Federal 
Communications  Commission  as 
described  in  paragraphs  (d)(1)  through 
(5)  of  this  section. 

(e)  Additional  Procedures  Governing 
the  Operation  of  Path  2  and  Path  3: 
Disaggregation  and  targeting  plan 
adopted  under  paragraphs  (c)  or  (d)  of 
this  section  shall  be  subject  to  the 
following  general  requirements: 

(1)  Support  available  to  the  nual 
inciunbent  local  exchange  carrier's 
study  area  under  its  disaggregation  plan 
shall  equal  the  total  support  available  to 
the  study  area  without  disaggregation. 

(2)  The  ratio  of  per-line  support 
between  disaggregation  zones  for  each 
disaggregated  category  of  support  shall 
remain  fixed  over  time,  except  as 


changes  are  allowed  pursuant  to 
paragraph  (c)  and  (d)  of  this  section. 

(3)  The  ratio  of  per-line  support  shall 
be  publicly  available. 

(4)  Per-line  support  amoiuits  for  each 
disaggregation  zone  shall  be 
recalculated  whenever  the  rural 
inciunbent  local  exchange  carrier's  total 
annual  support  amount  changes  using 
the  changed  support  amoimt  and  lines 
at  that  point  in  time. 

(5)  Per-line  support  for  each  category 
of  support  in  each  disaggregation  zone 
shall  be  determined  such  that  the  ratio 
of  support  between  disaggregation  zones 
is  maintained  and  that  the  product  of  all 
of  the  rural  inciunbent  local  exchange 
carrier's  lines  for  each  disaggregation 
zone  multiplied  by  the  per-line  support 
for  those  zones  when  added  together 
equals  the  sum  of  the  rural  incumbent 
local  exchangetarrier's  total  support. 

(6)  Until  a  competitive  eligible 
telecommunications  carrier  is  certified 
in  a  study  area,  monthly  payments  to 
the  rural  incumbent  local  exchange 
carrier  will  be  made  based  on  total 
aimual  amounts  for  its  study  area 
divided  by  12. 

(7)  When  a  competitive  eligible 
telecommunications  carrier  is  certified 
in  a  study  area,  per-line  amounts  used 
to  determine  the  competitive  eligible 
teleconmumications  carrier's 
disaggregated  support  shall  be  based  on 
the  rural  incumbent  local  exchange 
carrier's  then-current  total  support 
levels,  lines,  and  disaggregated  support 
relationships. 

(f)  Submission  of  Information  to  the 
Administrator: 

(1)  A  rural  incumbent  local  exchange 
carrier  certifying  under  paragraph  (b)  of 
this  section  that  it  will  not  disaggregate 
and  target  high-cost  universal  service 
support  shall  submit  to  the 
Administrator  a  copy  of  the  certification 
submitted  to  the  state  commission,  or 
the  Federal  Communications 
Commission,  when  not  subject  to  state 
jurisdiction. 

(2)  A  rural  incumbent  local  exchange 
carrier  electing  to  disaggregate  and 
target  support  under  paragraph  (c)  of 
this  section  shall  submit  to  the 
Administrator  a  copy  of  the  order 
approving  the  disaggregation  and 
targeting  plan  submitted  by  the  carrier 
to  the  state  commission,  or  the  Federal 
Communications  Commission,  when 
not  subject  to  state  jurisdiction,  and  a 
copy  of  the  disaggregation  and  targeting 
plan  approved  by  the  state  conunission 
or  the  Federal  Communications 
Commission. 

(3)  A  rural  incumbent  local  exchange 
carrier  electing  to  disaggregate  and 
target  support  under  paragraph  (d)  of 
this  section  shall  submit  to  the 


Administrator  a  copy  of  the  self- 
certification  plan  including  the 
information  submitted  to  the  state 
commission  pursuant  to  (d)(2)(i)  and 
(d)(2)(iv)  of  this  section  or  the  Federal 
Communications  Commission. 

(4)  A  rural  incumbent  local  exchange 
carrier  electing  to  disaggregate  and 
target  support  under  paragraph  (c)  or  (d) 
of  this  section  must  submit  to  the 
Administrator  maps  which  precisely 
identify  the  boundaries  of  the 
designated  disaggregation  zones  of 
support  within  the  carrier's  study  area. 

[FR  E>oc.  01-14008  Filed  6-4-01;  8:45  am] 

MIXING  CODE  <712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  01-1237;  MM  Doctot  No.  01-64;  RM- 
10074] 

Radio  Broadcasting  Services; 
Montlceilo,  Maine 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
234A  to  Monticello,  Maine,  in  response 
to  a  petition  filed  by  Allan  H.  Wiener. 
See  66  FR  14873,  March  14,  2001.  The 
coordinates  for  Channel  234A  at 
Monticello,  Maine,  are  46-24-20  NL 
and  67-50-45  WL.  Although  Canadian 
concurrence  has  been  requested  for  the 
allotment  of  Channel  234A  at 
Monticello,  notification  has  not  been 
received.  Therefore,  operation  with  the 
facilities  specified  for  Monticello  herein 
is  subject  to  modification,  suspension, 
or  termination  without  right  to  hearing, 
if  found  by  the  Conunission  to  be 
necessary  in  order  to  conform  to  the 
1991  Canada-USA  FM  Broadcast 
Agreement  or  if  specifically  objected  to 
by  Canada.  A  filing  window  for  Channel 
234A  at  Monticello,  Maine,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  this  allotment  for  auction  will 
be  addressed  by  the  Commission  in  a 
subsequent  order. 
DATES:  Effective  July  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-24, 
adopted  May  9,  2001 ,  and  released  May 
18,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
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Reference  Center,  Washington,*DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 
173.202    [Amenctod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Maine,  is  amended  by 
adding  Monticello,  Channel  234A. 

Federal  Communications  Commission. 
John  A.  Karoiuos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  fiureau. 

(FR  Doc.  01-14015  Filed  6-4-01;  8:45  am) 

BKiJNG  CODE  6n2-<n-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1236;  MM  DockM  No.  01-24;  RM- 
10052] 

Radio  Broadcasting  Services;  Hewitt, 
TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
294A  to  Hewitt,  Texas,  in  response  to  a 
petition  filed  by  Bordeaux  Radio 
Broadcasting.  See  66  FR  10266, 
February  14,  2001.  The  coordinates  for 
Channel  294A  at  Hewitt  are  31-24-52 
NL  and  97-11-23  WL.  There  is  a  site 
restriction  5.3  kilometers  (3.3  miles) 
south  of  the  community.  A  filing 
window  for  Channel  294A  at  Hewitt 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  July  3,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  01-24, 
adopted  May  9,  2001,  and  released  May 
18,  2001.  The  hill  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center.  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  hic,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
173.202    [AmwKM] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Hewitt,  Channel  294A. 

Federal  CommunicaUons  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  01-14016  Filed  6-4-01;  8:45  am] 

BttUNO  COOe  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1238;  MM  Docket  No.  00-228;  RM- 
9991] 

Radio  Broadcasting  Services;  Linden, 
White  Oak,  Lufkin,  Corrigan,  Mount 
Enterprise  and  Pineiand,  TX  and 
2wolle,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  reallots 
Chaimel  257C2  from  Linden,  Texas,  to 
White  Oak,  Texas,  and  modifies  the 
authorization  for  Station  KKK  to 
specify  operation  on  Channel  257C2  at 
White  Oak  in  response  to  a  petition  filed 
by  Reynolds  Radio,  Inc.,  previously 
OARA,  hic.  See  65  FR  75222,  December 
1,  2000.  The  coordinates  for  Chaimel 
257C2  at  White  Oak  are  32-30-32  and 
94-50-41.  To  accommodate  the 
allotment  at  White  Oak  we  shall  make 
the  following  changes:  substitute 


Channel  261C2  for  Chaimel  257C2  at 
Lufkin,  Texas  and  modify  the  license  for 
Station  KUEZ  accordingly  at 
coordinates  31-24-28  and  94-45-53; 
substitute  Channel  257A  for  vacant 
Channel  261 A  at  Corrigan,  Texas  at 
coordinates  30-59-47  and  94-49-36; 
reallot  Channel  260A  from  Mount 
Enterprise,  Texas  to  Zwolle,  Louisiana 
and  modify  the  authorization  for  Station 
KGRI  to  specify  operation  on  Channel 
260A  at  Zwolle,  Louisiana,  at 
coordinates  31-37-53  and  93-38-38; 
and  allot  Channel  256A  at  Pineiand, 
Texas,  as  a  first  local  service  at 
coordinates  31-08-48  and  93-5fr-53. 

DATES:  Effective  July  3,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  00-228, 
adopted  May  9,  2001,  and  released  May 
18,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC.  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Linden,  Channel  257C2  and 
adding  White  Oak,  Channel  257C2, 
removing  Channel  257C2  and  adding 
Channel  261C2  at  Lufkin,  by  removing 
Channel  261A  and  adding  Channel 
257A  at  Corrigan,  by  removing  Mount 
Enterprise,  Channel  260A  and  by  adding 
Pineiand,  Channel  256A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
ameiided  by  adding  Zwolle,  Channel 
260A. 
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Federal  Commuiucations  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14018  Filed  6-^t-Ol;  8:45  am) 

8HJJNO  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1242,  MM  Dockat  No.  99-347.  RM- 
9751;RM-9761] 

Radio  Broadcasting  Services;  Exmore 
and  Chariton,  VA,  Fruittand,  MD 

AGENCY:  Federal  Communications 

Ck)mmlssion. 

action:  Final  rule. 

SUMMARY:  In  this  dociunent,  the 
Commission  grants  the  request  of  Be- 
More  Broadcasting  ("Be-More")  to 
withdraw  its  petition  for  rule  making  to 
substitute  Channel  291B  for  Channel 
291B1  at  Exmore,  VA,  reallot  Channel 
291 B  to  Cheriton,  VA,  as  its  first  local 
aiual  service,  and  modify  its 
construction  permit  to  specify  Cheriton 
as  its  community  of  license.  The 
Commission  grants  the  request  of  Great 
Scott  Broadcasting  ("Great  Scott"), 


licensee  of  Station  WKHI(FM) 
("WKHI"),  to  substitute  Channel  298B1 
for  Channel  298B  at  Exmore,  VA,  reallot 
Channel  298B1  to  Fruitland,  MD,  as  its 
first  local  aural  transmission  service, 
and  modify  Station  WKHI's  license 
accordingly.  The  Notice  of  Proposed 
Rule  Making,  in  this  proceeding,  64  FR 
70670  (December  17, 1999),  included 
both  Be-More's  proposal  and  Great 
Scott's  proposal  because  grant  of  both 
proposals  would  have  resulted  in 
Exmore,  Virginia,  losing  its  only  local 
aural  transmission  service.  The 
Commission  conditioned  the  grant  of 
program  test  authority  for  Great  Scott's 
future  facilities  in  Fruitland  on  Be- 
More's  receipt  of  a  license  for  its  new 
FM  station  at  Exmore,  Virginia.  The 
coordinates  for  Station  WKHI's  new 
location  in  Fruitland,  Maryland,  are: 
38-11-32  North  Latitude  and  75-41-58 
West  Longitude. 

DATES:  Effective  July  2,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 

Barthen  Gorman,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-347. 
adopted  May  9,  2001,  and  released  May 
18,  2001.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street.  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street. 
NW,  Washington,  DC  20036. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [AmwKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Maryland,  is  amended 
by  adding  Fruitland,  Chaimel  298B1. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Channel  298B  at  Exmore. 

Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14019  Filed  6-4-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  nJtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatibn  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-20-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  1900, 
1900C,  and  1900D  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Beech  Models  1900,  1900C,  and  1900D 
airplanes.  The  proposed  AD  would 
require  you  to  inspect  all  four  flap 
flexible  shaft  assemblies  for  the  correct 
diagonal  wrap  and  the  correct 
installation.  "The  proposed  AD  woidd 
also  require  you  to  replace  any  flap 
flexible  shaft  assembly  that  has  an 
incorrect  diagonal  wrap  or  incorrect 
installation.  The  proposed  AD  is  the 
result  of  several  occurrences  of  flap 
extension/retraction  failtues  on  the 
affected  airplanes  due  to  the  inner 
flexible  shaft  ends  separating  or 
disengaging.  The  actions  specified  by 
the  proposed  Ad  are  intended  to  prevent 
these  flap  extension/retraction  failures 
due  to  incorrectly  configiued  flap 
flexible  shaft  assemblies.  Such  failure 
could  result  in  an  asymmetric  flap 
condition  during  flight  if  the  flap  safety 
switch  fails  to  function  properly. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  rule  on  or  before 
August  3,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2001-CE-20-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106.  Comments  may  be 
inspected  at  this  location  between  8 


a.m.  and  4  p.m.,  Monday  through 
Friday,  hoUdays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

TOR  FURTHER  INFORMATION  CONTACT:  Paul 
DeVore,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4142;  facsimile: 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  the  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  niunber  and 
submit  your  comments  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  The  FAA  vdll  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  the 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  the  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  the 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may 
examine  all  comments  we  receive  before 
and  after  the  closing  date  of  the  rule  in 
the  Rules  Docket.  We  will  file  a  report 
in  the  Rules  Docket  that  summarizes 
each  FAA  contact  with  the  public  that 
concerns  the  substantive  parts  of  the 
proposed  AD. 

We  are  re-examining  the  writing  style 
we  currenUy  use  in  regulatory 
documents,  in  response  to  the 
Presidential  memorandum  of  Jime  1, 
1998.  That  memorandum  requires 
federal  agencies  to  communicate  more 
clearly  with  the  public.  We  are 
interested  in  yoiu-  comments  on  whether 
the  style  of  this  document  is  clear,  and 
any  other  suggestions  you  might  have  to 


improve  the  clarity  of  FAA 
communications  that  affect  you.  You 
can  get  more  information  about  the 
Presidential  memorandiun  and  the  plain 
language  initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  received  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-20-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  reports  of  flap 
extension/retraction  system  failiu^s  on 
Raytheon  Model  1900D  airplanes.  The 
failures  occurred  when  the  inner 
flexible  shaft  ends  separated  or 
disengaged.  One  of  these  failures 
resulted  in  an  asymmetric  flap 
condition  when  the  flap  safety  switch 
failed  to  function  properly. 

The  flap  flexible  shafts  are  designed 
to  carry  more  torque  in  one  direction 
than  the  other.  If  installed  on  the  wrong 
side  of  the  airplane,  the  excessive  torque 
load  leads  to  these  failures.  Raytheon 
informed  FAA  that  the  flap  flexible 
shafts  may  have  been  installed  on  the 
wrong  side  of  the  airplane  on  certain 
Beech  Models  1900,  1900C,  and  1900D 
airplanes. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Flap 
extension/retraction  failures  caused  by 
incorrectly  configured  flap  flexible  shaft 
assemblies  could  result  in  loss  of  flap 
function  or  an  asymmetric  flap 
condition  diuing  flight  if  the  flap  safety 
switch  fails  to  function  properly. 

Relevant  Service  Information 

Is  there  service  information  that 
applies  to  this  subject?  Raytheon  has 
issued  Mandatory  Service  Bulletin  SB 
27-3397,  Issued:  January.  2001. 

What  are  the  provisions  of  this  service 
bulletin?  The  service  bulletin  indues 
procedures  for: 

— Inspecting  the  inner  flexible  (drive) 
shaft  of  all  four  flap  flexible  shaft 
assemblies  for  the  correct  diagonal 
wrap  and  the  correct  installation;  and 

— Replacing  any  flap  flexible  shaft 
assembly  that  has  an  incorrect 
diagonal  wrap  or  incorrect 
installation. 
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The  F'AA's  Determination  and  an 
Explanation  of  the  Provisions  of  the 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circumstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
bulletin,  we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Beech  Models 


1900, 1900C,  and  1900D  airplanes  of 
the  same  tjrpe  design; 

— The  actions  specified  in  the         ' 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  would  the  proposed  AD  require? 
This  proposed  AD  would  require  you  to 
incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 


Cost  Impact 

How  many  airplanes  would  the 
proposed  AD  impact?  We  estimate  that 
the  proposed  AD  would  affect  205 
airplanes  in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  the 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estiitfttte  the 
following  costs  to  accomplish  the 
proposed  inspection: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on 
U.S.  operators 

2  wofkhours  x  $60  per  hour  =  $120  

No  parts  required  for  the  inspection  

$120  per  airplane 

524,600. 

We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  would  be  required  based  on  the 
results  of  the  proposed  inspection.   We  have  no  way  of  determining  the  number  of  airplanes  that  may  need  such 
replacements. 

Labor  cost 

Parts  cost 

Cost  per  flap  shaft 

8  vwjfWrours  per  flap  shaft  x  $60  per  hour  = 
$480. 

$232  oer  flao  shaft 

$712  per  flap  sfiaft  (total  of  four  oer  airolarMt. 

The  manufacturer  will  provide 
warranty  credit  for  labor  and  parts  to  the 
extent  noted  under  the  Warranty  Credit 
section  of  Raytheon  Mandatory  Service 
Bulletin  SB  27-3397,  Issued:  January, 
2001. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
woidd  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 


that  this  action  (l)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draJt  regulatory  evaluation 
prepared  for  this  action  has  been  placed 
in  the  Rules  Docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No. 
20O1-CE-2O-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  model  and 
serial  number  airplanes  that  are  certified  in 
any  category: 


Model 

Serial  No. 

Beech  K4odel  1900 

UA-2  and  UA-3. 

Beech  Model  1900C  

UB-1  through  UB-74  and  UC-1  throtigh  UC-174. 

UD-1  through  UD-6. 

UE-1  through  UE-345;  UE-347  through  UE-361;  UE-364;  UN-367;  UE-373;  and  UE-379. 

Beech  Model  1900C  (C-12J)  

Beech  Model  1900D 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplane  must  comply  with  this  AD.- 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 


to  prevent  flap  extension/retraction  failures 
due  to  incorrectly  configured  flap  flexible 
shaft  assemblies.  Such  failure  could  result  in 
any  asymmetric  flap  condition  during  flight 


if  the  flap  safety  switch  fails  to  function 
properly. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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Actions 


(1)  Inspect  the  inner  flexible  (drive)  shaft  of  all 
four  flap  flexible  shaft  aissemblies  for  the  cor- 
rect diagonal  wrap  and  the  con-ect  installation. 

(2)  Replace  any  flap  flexible  shaft  assembly 
found  to  have  an  incorrect  diagonal  wrap  or 
incorrect  installation  during  the  inspection  re- 
quired by  paragraph  (d)(1)  of  this  AD. 


CompliarKe 


Within  the  next  200  tiours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD,  un- 
less already  accomplish. 

Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


Procedures 


In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Mandatory  Senrice  BuUetin  SB  27- 
3397,  Issued:  January  2,  2001 . 

In  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Raytheon  Air- 
craft Mandatory  Service  Bulletin  SB  27- 
3397,  Issued:  January,  2001.  and  the  appli- 
cable maintenarKe  manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane  is 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afiected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alternation,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  1  get  information  atx)ut  any 
already-approved  alternative  methods  of 
compliance?  Contact  Paul  DeVore,  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road  Mid-Continent 
Airport,  Wichita,  Kansas  67209;  telephone: 
(316)  946-4142;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21..199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  obtain  copies 
of  the  documents  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085;  telephone  (800) 
429-5372  or  (316)  676-3140.  You  may 
examine  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel.  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on  May 
25,2001. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-14006  Filed  6-4-01;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 

14  CFR  Part  39 

[Docket  No.  2000-NM-163-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  lyicDonneil 
Douglas  Model  DC-9-«1 ,  -82,  -63,  and 
-87  Series  Airplanes,  and  Model  MD- 
88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9-61, 
-82,  -83,  and  -87  series  airplanes,  and 
Model  MD-88  airplanes,  that  currenUy 
requires  an  inspection  to  detect  damage, 
bum  marks,  or  discoloration  at  certain 
electrical  plugs  and  receptacles  of  the 
sidewall  lighting  in  the  passenger  cabin, 
and  correction  of  discrepancies.  That 
AD  also  requires  modification  of  the 
electrical  connectors,  which  terminates 
the  inspection  requirement.  That  action 
was  prompted  by  reports  of  failures  of 
the  electrical  connectors  in  the  sidewall 
fluorescent  lighting,  which  resulted  in 
smoke  or  lighting  interruption  in  the 
passenger  cabin.  This  action  would 
expand  the  applicability  of  the  existing 
AD  to  include  additional  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failures  of  the 
electrical  connectors,  which  could 
result  in  poor  socket/pin  contact, 
excessive  heat,  electrical  arcing,  and 
subsequently,  connector  bum  through 
and  smoke  andyor  fire  in  the  passenger 
cabin. 

DATES:  Comments  must  be  received  by 
July  20,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
163-AD,  1601  Lind  Avenue,  SW., 


Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-163-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  (^ifomia 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington:  or  at 
the  the  FAA,  Los  Angeles  Airaraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  (California. 

FOR  FURTHER  MFORMATION  CONTACT: 

Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California  90712; 
telephone  (562)  627-5344;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  mle  by  submitting  such 
vnritten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 
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Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-163-AD." 
The  postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200Q-NM-163-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  September  7, 1995.  the  FAA 
issued  AD  95-19-09,  amendment  39- 
9371  (60  FR  48639,  September  20, 
1995),  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81,  -82,-83,  and 
-87  series  airplanes,  and  Model  MD-88 
airplanes,  to  require  an  inspection  to 
detect  damage,  bum  marks,  or 
discoloration  at  certain  electrical  plugs 
and  receptacles  of  the  sidewall  lighting 
in  the  passenger  cabin,  and  correction  of 
discrepancies.  That  AD  aTso  requires 
modification  of  the  electrical 
connectors,  which  terminates  the 
inspection  requirement.  That  action  was 
prompted  by  reports  of  failures  of  the 
electrical  connectors  in  the  sidewall 
fluorescent  lighting,  which  resulted  in 
smoke  or  lighting  interruption  in  the 
passenger  cabin.  The  requirements  of 
that  AD  are  intended  to  prevent  failures 
of  the  electrical  connectors,  which 
could  result  in  poor  socket/pin  contact, 
excessive  heat,  electrical  arcing,  and 
subsequently,  connector  bum  through 
and  smoke  in  the  passenger  cabin. 


Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Service 
Bulletin  33-99,  Revision  02,  dated 
December  15, 1995,  and  Boeing  Alert 
Service  Bulletin  MD80-33A099, 
Revision  03,  dated  January  27,  2000. 
The  inspection,  replacement,  if 
necessary,  and  modification  procedures 
described  in  these  revisions  are 
essentially  identical  to  those  in  Revision 
01  of  the  service  bulletin,  which  was 
referenced  in  AD  95-19-09  as  the 
appropriate  source  of  service 
information  for  accomplishing  the 
required  actions  in  that  AD.  However, 
Revision  02  of  the  service  bulletin 
added  additional  airplanes  to  the 
effectivity  listing  that  are  subject  to  the 
identified  unsafe  condition. 
Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-19-09  to  continue  to 
require  an  inspection  to  detect  damage, 
bum  marks,  or  discoloration  at  certain 
electrical  plugs  and  receptacles  of  the 
sidewall  lighting  in  the  passenger  cabin, 
and  correction  of  discrepancies.  The 
proposed  AD  also  would  continue  to 
require  modification  of  the  electrical 
connectors,  which  would  terminate  the 
inspection  requirement,  hi  addition,  the 
proposed  AD  would  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  would  be  required  to  be 
accompUshed  in  accordance  with  the 
service  bulletins  described  previously. 

Cost  Impact 

There  are  approximately  970  Model 
DC-9-81,  -82,  -83,  and  -%7  series 
airplanes,  and  Model  MD-88  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  470 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  proposed  in  this 
AD  action  would  take  approximately 
between  24  and  31  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,199  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
between  $1,240,330,  and  $1,437,730.  or 


between  $2,639,  and  $3,059  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
fut\u"e  if  this  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment  _ 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4OII3,  44701. 
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139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9371  (60  FR 
48639,  September  20,  1995),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2000-NM-163- 

AD.  Supersedes  AD  95-19-09, 

Amendment  39-9371. 
Applicability:  Model  DC-9-81.  -82,  -83, 
and  -87  series  airplanes,  and  Model  MI>-88 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD80-33A099,  Revision  03,  dated 
January  27,  2000;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


Affected  airplanes 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Actions  required  by  this  AD  that 
were  done  before  the  effective  date  of  this  AD 
per  McDonnell  Douglas  MD-80  Service 
Bulletin  33-99,  Revision  1 ,  dated  February 
23, 1995,  or  Revision  02,  dated  December  15, 

Table  1 


1995,  are  considered  acceptable  for 
compliance  with  the  requirements  of  this  AD. 

To  prevent  failures  of  the  electrical 
connectors,  which  could  result  in  poor 
socket/pin  contact,  excessive  heat,  electrical 
arcing,  and  subsequently,  connector  bum 
through  and  smoke  and/or  fire  in  the 
passenger  cabin,  accomplish  the  following: 

General  Visual  Inspection 

(a)  At  the  applicable  time  indicated  in 
Table  1  of  this  AD.  do  a  general  visual 
inspection.to  detect  damage,  bum  marks,  or 
black  or  brown  discoloration  caused  by 
electrical  arcing  at  electrical  plugs,  having 
part  number  (P/N)  MS3126F-15P.  and 
receptacles,  having  P/N  MS3124E-15S,  of  the 
sidewall  lighting  in  the  passenger  cabin,  per 
Boeing  Alert  Service  Bulletin  MD80-33A099. 
Revision  03.  dated  )anuary  27,  2000. 


Compliance  time 


(1)  DC-9-81,  -82,  -83,  and  -87  series  airplanes,  and  MD-88  air- 
planes, serial  numbers  49614.  49626  through  49632  Inclusive, 
49668,  and  49707. 

(2)  Other  than  those  airplanes  identified  in  paragraiph  (a)(1)  of  this  AD 


Within  18  months  after  Octot)er  5,  1995  (the  effective  date  of  AD  95- 
19-09). 

Within  18  months  after  the  effective  date  of  this  AD. 


Note  3:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Corrective  Action 

(b)  If  any  discrepancy  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  replace  the 
damaged  connectors,  pins,  sockets,  or  wire 
with  new  parts,  per  Boeing  Alert  Service 
Bulletin  MD80-33A099,  Revision  03,  dated 
January  27,  2000. 

Modification 

(c)  At  the  applicable  time  indicated  in 
Table  1  of  this  AD,  modify  the  electrical 
connectors  of  the  sidewall  lighting  in  the 
passenger  cabin,  per  Boeing  Alert  Service 
Bulletin  MD80-33A099.  Revision  03,  dated 
January  27,  2000.  Accomplishment  of  this 
modification  constitutes  compliance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 


Note  4:  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-14005  Filed  6-^1-01;  8:45  am) 
BILUNG  CODE  4«10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-162-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  DC-9-81 ,  S2,  -83,  and  -67 
Series  Airplanes,  and  Model  MD-88 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 


directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81.  -82,  -83,  and  -87  series  airplanes, 
and  Model  MD-88  airplanes.  This 
proposal  would  require  replacing  the 
interface  connectors  of  the  cabin 
fluorescent  lighting  ballast  in  the  wiring 
harness  of  the  overhead  stowage 
compartment  with  new  coimectors.  This 
action  is  necessary  to  prevent  electrical 
shorting  and  arcing  due  to  the  presence 
of  water  in  the  lighting  ballast  interface 
connectors,  which  could  result  in  smoke 
in  the  main  cabin.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Conunents  must  be  received  by 
July  20,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  200a-NM- 
162-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  P'riday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-162-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
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be  formatted  in  Microsoft  Wwd  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 

SUPPt^MENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sixmmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-162-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-162-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  incidents  of  smoke  in  the  meiin 
cabin  on  certain  McDonnell  Douglas 
Model  DC-9-81,  -82,  -83,  and  -87 
series  airplanes,  and  Model  MD-88 
airplanes.  Investigation  revealed  the 
presence  of  water  in  the  lighting  ballast 
interface  connectors,  which  can  cause 
electrical  shorts  and  arcing  of  the 
connectors.  This  condition,  if  not 
corrected,  could  result  in  smoke  in  main 
cabin. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  McDonnell  Douglas 
Model  DC-9-81,  -82,  -83,  and  -87 
series  airplanes,  and  Model  MD-88 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  imsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  residts  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD80-33A096,  Revision  02, 
dated  November  1, 1999.  The  service 
bulletin  describes  procediires  for 
replacing  the  interface  connectors  of  the 
cabin  fluorescent  lighting  ballast  in  the 
wiring  harness  of  the  overhead  stowage 
compartment  with  new  connectors. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Eiqilanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  woidd 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Differences  Between  the  Proposed  AD 
and  the  Referenced  Service  Bulletin 

Operators  should  note  that,  even 
though  the  effectivity  listing  of  the 
referenced  service  bulletin  only  lists 
"MD-80"  series  airplanes,  the 
manufacturer's  fuselage  numbers  listed 
in  the  effectivity  listing  include  Model 
MD-88  airplanes.  Therefore,  the 
applicability  of  the  proposed  AD 
includes  Model  MD-88  airplanes,  as 
well  as  Model  DC-9-81,  -82,  -83,  and 
-^7  series  airplanes. 

Cost  Impact 

There  are  approximately  747 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
486  airplanes  of  U.S.  registry  woidd  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  15  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost  $510  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  inspections  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$685,260,  or  $1,410  per  airplane. 

The  cost  impact  figiu«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
woiUd  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
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PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14, CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-162- 
AD. 

Applicability:  Model  DC-9-81,  -82,  -83, 
and  -87  series  airplemes,  and  Model  MD-88 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD80-33A096, 
Revision  02,  dated  November  1, 1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  shorting  and  arcing 
due  to  the  presence  of  water  in  the  lighting 
ballast  interface  connectors,  which  could 
result  in  smoke  in  the  main  cabin, 
accomplish  the  following: 

Modification 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  interface 


connectors  of  the  cabin  fluorescent  lighting 
ballast  in  the  wiring  harness  of  the  overhead 
stowage  compartment  with  new  connectors, 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-33A096,  Revision  02, 
dated  November  1, 1999. 

Note  2:  Replacement  of  connectors  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  MD80  Service 
Bulletin  33-96,  dated  December  15, 1993;  or 
Revision  1,  dated  February  28,  1994;  is 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  any  connector,  part 
number  MBlORB.  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO.     — 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc.  01-14004  Filed  6-4-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-161-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81,  -82,  -83,  and 
-87  Series  Airplanes,  and  Model  MD- 
88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 


certain  McDonnell  Douglas  Model  E)C- 
9-81,-82,  -83,  and  -87  series  airplanes, 
and  Model  MD-88  airplanes.  This 
proposal  would  require  a  detailed  visual 
inspection  of  certain  wires  to  detect 
chafing  and  preload;  repair,  if  necessary; 
and  modification  of  certain  vtrire 
assemblies.  This  action  is  necessary  to 
prevent  insufficient  clearance  between 
wire  assemblies  and  the  ice  protection 
airduct  and  airstair  door  interlock  rod, 
chafing,  and  consequent  arciiig  of  wire 
assemblies.  Such  arcing  could  result  in 
damage  to  electronic  equipment  and 
adjacent  structure,  or  cause  the 
insulation  blankets  to  ignite,  which 
could  result  in  smoke  and  fire  in  the 
flight  deck  and  main  cabin.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 

DATES:  Conoonents  must  be  received  by 
July  20.  2001. 

ADDRESSES:  Submit  comments  in  ~~ 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
161-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  200O-NM-161-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATK)N: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  200O-NM-161-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
^fPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-161-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  instances  of  tripped  circuit 
breakers,  smoke,  and  odor  of  an 
electrical  fire  in  the  flight  compartment 
or  forward  entrance  area  on  certain 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  (i.e..  Model  DC-9-81, 


-82,  -63,  and  -87  series  airplanes,  and 
Model  MD-88  airplanes).  Investigation 
revealed  the  cause  to  be  chafed  and 
burned  wire  assemblies  in  the  electrical/ 
electronics  (E/E)  compartment,  left-side, 
between  stations  Y=148.000  and 
Y=160.000.  The  chafing  and  consequent 
arcing  occurred  between  the  air  duct 
shroud  of  the  strake  ice  protection 
system  or  airstair  door  interlock  rod  and 
adjacent  wire  assemblies.  The  chafing  is 
caused  by  insufficient  clearance 
between  the  wire  assemblies  and  ice 
protection  airduct  and  airstair  door 
interlock  rod.  This  condition,  if  not 
corrected,  could  result  in  chafing  and  ' 
consequent  arcing  of  wire  assemblies. 
Such  arcing  could  result  in  damage  to 
electronic  equipment  and  adjacent 
stnictiue,  or  could  cause  the  insulation 
blankets  to  ignite,  which  could  result  in 
smoke  and  fire  in  the  flight  deck  and 
main  cabin. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  McDonnell  Douglas 
Model  DC-9-81,  -82,  -83,  and  -87 
series  airplanes,  and  Model  MD-^8 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identiiy  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A126.  Revision  02, 
dated  September  22, 1999,  which 
describes  procedures  for  a  visual 
inspection  of  certain  wires  to  detect 
chafing  and  preload;  repair,  if  necessary; 
and  modification  of  certain  wire 
assemblies.  The  modification  includes 
tying  back  wire  bundles,  and  installing 
spacers  and  sta-straps.  Accomplishment 
of  the  actions  specified  in  the  service 
bidletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 


Cost  Impact 

There  are  approximately  1,037  Model 
DC-9-81,  -82,  -83,  and  -87  series 
airplanes,  and  Model  MD-88  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  830 
airplanes  of  D.S.  registry  would  be 
aHected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
detailed  visual  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $49,800,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-161- 
AD. 

Applicability:  Model  DC-9-81,  -82.  -83, 
and  -67  series  airplanes,  and  Model  MD-88 
airplanes  airplanes;  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MD80- 
24A126.  Revision  02,  dated  September  22, 
1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  and  fire  in  the  flight 
deck  and  main  cabin  due  to  insufficient 
clearance  between  wire  assemblies  and  the 
ice  protection  airduct  and  airstair  door 
interlock  rod,  chafing,  and  consequent  arcing 
of  wire  assemblies,  accomplish  the  following: 

Inspection  and  Mo<Ufication 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  of  wires  runs  in  the  electrical/ 
equipment  compartment  to  detect  chafing 
and  preload  against  the  airduct  shroud 
assembly  of  the  strake  ice  protection  system 
and/or  airstair  door  interlock  rod  between 
stations  Y=148.00  and  Y=160.000,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-24A126,  Revision  02. 
dated  September  22. 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 


the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  chafed  or  preloaded  wire  is  found, 
prior  to  further  flight,  install  spacers,  sta- 
straps,  and  tie  back  wire  bundles,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  chafed  or  preloaded  wire  is 
found,  prior  to  further  flight,  repair,  and 
install  spacers,  sta-straps,  and  tie-back  wire 
bundles,  in  accordanc5e  with  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angles  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  2S, 
2001. 

Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-14003  Filed  6-4-^)1;  8:45  am] 
MLUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Ho.  99-NM-2S7-AO] 
RIN212&-AA64 

Airworthiness  Directives;  McDonnsii 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes;  and  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-10,  -20,  -30,  -40,  and -50  series 
airplanes;  and  C-9  (military)  airplanes. 
This  proposal  would  require  a  one-time 


visual  inspection  of  circuit  breakers  to 
determine  the  manufactucer  of  the 
circuit  breakers,  and  corrective  action,  if 
necessary.  This  action  is  necessary  to 
prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring 
due  to  long-term  use  and  breakdown  of 
internal  components  of  the  circuit 
breakers,  which  could  result  in  smoke 
and  ftre  in  the  flight  compartment  and 
main  cabin.  This  action  is  intended  to 
address  the  identifted  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  20.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
287-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.gi.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcommentdfaa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-287-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
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specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taidng  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-287-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-287-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  instances  of  smoke  and 
electrical  odor  in  the  flight  compartment 
and  cabin  area  of  McDonnell  Douglas 
Model  DC-9  series  airplanes. 
Investigation  revealed  that  long-term 
use  and  break  down  of  the  internal 
components  of  the  circuit  breakers, 
manufactured  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation, 
attributed  to  internal  overheating  and 
arcing  of  the  circuit  breakers.  This 
condition,  if  not  corrected,  could  result 
in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin. 


Other  Related  Rulemaking 

The  FAA,  in  conjuinction  with  Boeing 
and  operators  of  McDonnell  Douglas 
Model  DC— 9  series  airplanes  is 
continuing  to  review  ^1  aspects  of  the 
service  history  of  those  airplanes  to 
identify  potential  unsafe  conditions  and 
to  take  appropriate  corrective  actions. 
This  proposed  airworthiness  directive 
(AD)  is  one  of  a  series  of  actions 
identified  during  that  process.  The 
process  is  continuing  and  the  FAA  may 
consider  additional  rulemaking  actions 
as  further  results  of  the  review  become 
available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC9-24A171,  Revision  01, 
dated  September  21,  1999,  which 
describes  procedures  for  a  one-time 
visual  inspection  of  circuit  breakers  to 
determine  the  manufacturer  of  the 
circuit  breakers,  and  replacement  of  any 
circuit  breaker  manufactiued  by  Wood 
Electric  Corporation  or  Wood  Electric 
Division  of  Potter  Brumfield 
Corporation  with  a  new  circuit  breaker. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that  the 
proposed  AD  would  require 
replacement  of  any  circuit  breaker 
manufactured  by  Wood  Electric 
Corporation  or  Wood  Electric  Division 
of  Potter  Brumfield  Corporation  with  a 
new  circuit  breaker  within  18  months 
after  the  effective  date  of  this  AD.  The 
service  bulletin  recommends  that  the 
replacement  should  be  accomplished 
within  12  months  firom  issuance  of  the 
service  bulletin.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  action,  the  FAA  considered 
not  only  the  manufacturer's 
recommendation,  but  the  availability  of 
required  parts.  We  find  that  18  months 
represents  an  appropriate  time 
allowable  wherein  an  ample  number  of 
required  parts  will  be  available  for 
modification  of  the  U.S.  fleet  within  the 


proposed  compliance  period.  We  also 
find  that  such  a  compliance  time  will 
not  adversely  affect  the  safety  of  the 
affected  airplanes. 

Cost  Impact 

There  are  approximately  830  Model 
DC-9  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  540  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  80  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  of  circuit  breakers  (over  700 
installed  on  each  airplane),  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,592,000,  or  $4,800 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  hased  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific  • 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the . 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-2B7- 
AD. 

Applicability:  Model  DC-S-10,  -20,  -30. 
—40,  and  -50  series  airplanes;  and  C-9 
(military)  airplanes,  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-24A171, 
Revision  01,  dated  September  21. 1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

.  To  prevent  internal  overheating  and  arcing 
of  circuit  breakers  and  airplane  wiring  due  to 
long-term  use  and  breakdown  of  internal 
components  of  the  circuit  breakers,  which 
could  result  in  smoke  and  fire  in  the  flight 
compartment  and  main  cabin,  accomplish 
the  following: 

Inspection  and  Replacement.  If  Necessary 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Perform  a  one-time  general 
visual  inspection  of  circuit  breakers  to 
determine  the  manufacturer  of  the  circuit 
breaker,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-24A171. 
Revision  01,  dated  September  21, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 


daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  Wood  Electric  Corporation  or 
Wood  Electric  Division  of  Potter  Brumfield 
Corporation  circuit  breaker  is  found,  no 
further  action  is  required  by  this  AD. 

(2)  If  any  Wood  Electric  Corporation  or 
Wood  Electric  Division  of  Potter  Brumfield 
Corporation  circuit  breaker  is  found,  prior  to 
further  flight,  replace  the  circuit  breaker  Mrith 
a  new  circuit  breaker  in  accordance  with  the 
service  bulletin. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane,  a  circuit 
breaker  having  a  part  number  listed  in 
paragraph  I.A.2.,  "Spares  Affected,"  of 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-24A171.  Revision  01,  dated  September 
21, 1999. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  cuid  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-14002  Filed  6-4-01;  8:45  am) 

BIUJNO  CODE  4eifr-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-06-AD] 

RIN2120-AA64 

Airworthiness  Directives;  BAe 
Systems  (Operations)  Limited  Model 
BAe  146  and  Avro  146-RJ  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.  ~ 


ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  BAe  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
R)  series  airplanes.  This  proposal  would 
require  identifying  the  discharge  valves 
and  cabin  pressure  controllers,  and 
replacing  them  with  new  parts  if 
necessary.  This  action  is  necessary  to 
prevent  the  installation  of  incorrect 
pressurization  discharge  valves  and 
cabin  pressure  controllers,  which  could 
subject  the  airfi-ame  to  excess  stress  and 
adversely  affect  the  airframe  fatigue  life. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  5.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
06-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcommentOfaa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2001-NM- 
06-AD"  in  the  subject  line  and  need  not 
be  submitted  in  triplicate.  Comments 
sent  via  the  Internet  as  attached 
electronic  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Regional  Aircraft 
American  Support,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
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they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sxunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-06-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-06-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  auUiority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  BAe  Systems  (Operations) 
Limited  Model  BAe  146  and  Avro  146- 
RJ  series  airplanes.  The  CAA  advises  of 
two  reports  indicating  that  incorrect 
front  and/ or  rear  pressurization 
discharge  valves  were  found  installed 
on  some  affected  airplanes.  In  addition, 
it  is  possible  that  some  operators  may 
have  installed  incorrect  flight  deck- 
moimted  cabin  pressure  controllers. 
Because  of  pressurization  problems 
associated  with  use  of  the  incorrect 


discharge  valves  and  cabin  pressure 
controllers,  the  airframe  may  be  subject 
to  excess  stress.  This  condition,  if  not 
corrected,  could  adversely  affect  the 
airframe  fatigue  life. 

Explanation  of  Relevant  Service 
Information 

The  manufactiuer  has  issued 
Inspection  Service  Bulletin  ISB. 21-148. 
Revision  1.  dated  February  6.  2001, 
which  describes  procedures  for 
identifying  the  part  numbers  of  the  frtjnt 
and  rear  pressurization  discharge  valves 
and  the  cabin  pressure  controllers,  and 
replacing  any  incorrect  part  with  a  new. 
correct  part.  For  airplanes  installed  with 
certain  auto-pressurization  equipment 
(installed  dunng  BAe  Systems 
Modification  HCM50258A),  the  service 
bulletin  recommends  limiting  the 
airplane  ceiling  until  the  incorrect  parts 
can  be  replaced.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  imsafe  condition.  The  CAA 
classified  this  service  bulletin  as 
mandatory  and  issued  British 
airworthiness  directive  003-11-2000  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manufactiued  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  §  21.29  of  the  Federal  Aviation 
Regidations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  20  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 


rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,600,  or  $180  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regidations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority;  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BAe  Systems  (Operations)  Limited  (Formerly 
British  Aerospace  Regional  Aircraft): 
Docket  2001-NM-06-AD. 

Applicability:  Model  BAe  146  and  Avro 
146-RI  series  airplanes,  certificated  in  any 
category,  as  listed  in  BAe  Systems 
(Operations]  Limited  Inspection  Service 
Bulletin  ISB. 21-148.  Revision  1.  dated 
February  6,  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  installation  of  incorrect 
pressurization  discharge  valves  and  cabin 
pressure  controllers,  which  could  subject  the 
airframe  to  excess  stress  and  adversely  affect 
the  airframe  fatigue  life,  accomplish  the 
following; 

Parts  Identification 

(a)  As  specified  in  paragraph  (a)(1)  or 
(a)(2),  as  applicable,  of  this  AD:  Identify  the 
part  numbers  of  the  pressurization  discharge 
valves  and  cabin  pressure  controllers  to 
determine  if  any  installed  part  is  incorrect,  as 
defined  by  and  in  accordance  with  BAe 
Systems  (Operations)  Limited  Inspection 
Service  Bulletin  ISB. 21-148,  Revision  1, 
dated  February  6.  2001. 

(1)  For  airplanes  post-Modification 
HCM50258A:  Identify  the  part  numbers 
%vithin  30  days  after  the  eff^ective  date  of  this 
AD;  and,  if  any  part  is  incorrect,  limit  the 
airplane  ceiling  to  31,000  feet  until  the 
incorrect  part  is  replaced,  as  specified  by 
paragraph  (b)  of  this  AD. 

(2)  For  airplanes  pre-Modification 
HCM50258A:  Identify  the  part  numbers 
within  6  months  after  the  effective  date  of 
this  AD. 

Corrective  Action 

(b)  For  any  incorrect  part  identified  in 
accordance  with  paragraph  (a)  of  this  AD: 
Within  500  flight  cycles  thereafter,  replace  it 
with  a  new,  correct  part,  in  accordance  with 
BAe  Systems  (Operations)  L  imited  Inspection 
Service  Bulletin  ISB. 21-148,  Revision  1, 
dated  February  6,  2001.  Prior  to  further  flight 
thereafter,  perform  a  structural  inspection 
and  accomplish  applicable  corrective  actions, 
in  accordance  with  a  method  approved  by 
the  Manager,  International  Branch,  ANM- 


116,  Transport  Airplane  Directorate,  FAA;  or 
the  The  Direction  Generale  de  I'Aviation 
Civile  (DGAC)  (or  its  delegated  agent). 

Note  2:  Accomplishment  of  the  actions 
specified  in  this  AD  in  accordance  with  BAe 
Systems  (Operations)  Limited  Inspection 
Service  Bulletin  ISB. 21-148.  dated  November 
17,  2000.  is  also  acceptable  for  compliance 
with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  003-11- 
2000. 

Issued  in  Renton,  Washington,  on  May  30, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-14046  Filed  6-4-01;  8:45  am) 
BnjJNO  CODE  4ei»-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200O-NM-378-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NfPRM). 

summary:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  707  and  720  series 
airplanes.  This  proposal  would  require 
a  preventive  modification  of  the  front 
spar  fitting  on  the  outboard  engine 
nacelle.  This  action  is  necessary  to 
prevent  fatigue  cracking  of  the  front  spar 


fitting  on  the  outboard  engine  nacelle, 
which  could  reduce  the  structural 
integrity  of  the  nacelle,  and  result  in 
separation  of  the  engine  from  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  20,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
378-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  200O-NM-378-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duong  Tran,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA. 
SeatUe  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2773;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such  - 
vn-itten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received" 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
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request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-378-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
200O-NM-378-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  that 
fatigue  cracks  have  been  found  in  the 
front  spar  fitting  on  the  outboard  engine 
nacelle  on  certain  Boeing  Model  707 
and  720  series  airplanes.  The  cracks 
originated  at  the  rearmost  of  the  seven 
fasteners  which  attach  the  front  spar 
fitting  to  the  front  spar  chord.  Such 
cracking,  if  not  corrected,  could  reduce 
the  structural  integrity  of  the  nacelle, 
and  result  in  separation  of  the  engine 
from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  1541,  Revision 
3,  dated  February  15, 1967.  which 
describes  procedures  for,  among  other 
actions,  installation  of  a  preventive 
modification  of  the  front  spar  fitting  on 
the  outboard  engine  nacelle.  The 
modification  involves  replacement  of 
the  fiT)nt  spar  fitting  with  a  new, 
improved  (stronger)  fitting  and 
modification  of  the  front  spar  chord  to 
distribute  stress  loads  over  the  entire 
front  spar  fitting.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

This  proposed  rule  differs  fit)m  the 
service  bulletin  in  the  compliance  time 
for  the  proposed  modification.  For 
certain  airplanes,  the  service  bulletin 
recommends  accomplishment  of  the 
modification  of  the  front  spar  fitting,  but 
does  not  specify  a  compliance  time;  for 
other  airplanes,  the  service  bulletin 
specifies  that  the  modification  is 
optional  and  may  be  installed  on  an 
attrition  basis.  This  proposed  AD  would 
require  installation  of  the  modification 
prior  to  the  acciunulation  of  20,000  total 
flight  cycles,  or  within  24  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  later.  In  developing  an 
appropriate  compliance  time  for  this 
AD.  the  FAA  considered  not  only  the 
manufactiuer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  actions.  In  light  of  all  of  these 
factors,  the  FAA  finds  that  the  proposed 
compliance  time  for  completing  the 
required  actions  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

The  proposed  rule  also  differs  bom 
the  service  bulletin  in  that  it  would  not 
require  the  repetitive  inspections  to 
detect  cracking  of  the  &t)nt  spar  fitting, 
which  are  described  in  the  service 
bulletin.  The  decision  to  mandate  the 
preventive  modification  of  the  front  spar 
fitting  is  based  on  the  FAA's 
determination  that  long-term  continued 
operational  safety  will  be  better  assiued 
by  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by  repetitive 
inspections.  Long-term  inspections  may 
not  provide  the  degree  of  safety 
assiuance  necessary  for  the  trainsport 
airplane  fleet.  This,  coupled  with  a 
better  understanding  of  the  human 
factors  associated  with  niunerous 
ccmtinual  inspections,  has  led  the  FAA 
to  consider  placing  less  emphasis  on 
inspections  and  more  emphasis  on 
design  improvements.  The  proposed 
modification  requirement  is  consistent 
with  these  findings. 


Operators  should  note  that  Section  3., 
Part  II,  "1,"  of  the  service  bulletin  refers 
to  an  incorrect  part  number  for  the  new. 
improved  front  spar  fitting.  That  item 
reads.  "Install  applicable  new  fitting 
65-13347-4*   *   *";  the  FAA  has 
determined  that  the  correct  part  number 
for  the  new,  improved  fitting  in  this 
case  is  65-13347-5.  Figure  1  of  the 
service  bulletin  references  the  correct 
part  number. 

Cost  Impact 

There  are  approximately  13  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  3 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  64  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1 ,300  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $15,420,  or  $5,140  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regxilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  emiong  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  [trepared  for  this 


Federal  Register / Vol.  66,  No.  108/Tuesday,  June  5,  2001 /Proposed  Rules 


30107 


action- is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 


safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  thie  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-378-AD. 

Applicability:  Model  707  and  720  series 
airplanes,  listed  in  Boeing  Service  Bulletin 
1541,  Revision  3,  dated  February  15, 1967; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  front 
spar  fitting  on  the  outboard  engine  nacelle, 
which  could  reduce  the  structural  integrity  of 
the  nacelle,  and  result  in  separation  of  the 
engine  from  the  airplane,  accomplish  the 
following: 

Preventive  Modification 

(a)  Prior  to  the  accumulation  of  20,000  total 
flight  cycles,  or  within  24  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  install  the  preventive  modification  of 
the  front  spar  fitting  on  the  outboard  engine 
nacelle.  Do  the  modification  (including 
replacement  of  the  front  spar  fitting  with  a 
new,  improved  (stronger)  fitting,  and 
modification  of  the  front  spar  chord  to 
distribute  stress  loads  over  the  entire  front 
spar  fitting)  according  to  Boeing  Service 


Bulletin  1541,  Revision  3,  dated  February  IS, 
1967. 

Note  2:  Modification  of  the  fix>nt  spar 
fitting  on  the  outboard  engine  nacelle 
(including  replacement  of  the  front  spar 
fitting  with  a  new,  improved  (stronger) 
fitting,  and  modification  of  the  front  spar 
chord  to  distribute  stress  loads  over  the 
entire  front  spar  fitting)  accomplished  prior 
to  the  effective  date  of  this  AD  according  to 
Boeing  Service  Bulletin  1541,  dated  July  1, 
1962;  Revision  1,  dated  January  29, 1963; 
Revision  2.  dated  February  11, 1964;  or 
Supplement  1541(R-2)A,  dated  April  2, 
1964;  is  acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  front  spar  fitting,  pari 
number  65-2532  or  65-2532-5,  on  the 
outboard  engine  nacelle  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  30, 
2001. 

Vi  L.  IJpski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-14045  Filed  6-4-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NIN-373-AD] 

RtN2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  DH.125,  HS.125,  BH.125,  and 
BAe  125  (U-125  and  C-29A)  Series 
Airplanes,  and  Hawker  800,  Ha¥fker 
800  (U-125A),  Hawker  800XP,  and 
Hawker  1000  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMiy^pY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  DH.125, 
HS.125,  BH.125.  and  BAe  125  (U-125 
and  C-29A)  series  airplanes,  and 
Hawker  800.  Hawker  800  (U-125A), 
Hawker  800XP,  and  Hawker  1000 
airplanes.  This  proposed  AD  would 
require  an  inspection  for  cracking  or 
corrosion  of  the  cylinder  head  lugs  of 
the  main  landing  gear  (KiLG)  actuator 
and  foUow-oa/corrective  actions.  This 
proposed  AD  is  prompted  by  reports  of 
attachment  lugs  cracking  at  the  actuator 
cylinder  head.  This  action  is  necessary 
to  prevent  separation  of  the  cylinder 
head  lugs,  which  could  prevent  the 
NfLG  from  extending  and  result  in  a 
partial  gear-up  landing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  20,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
373-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnncomment@faa.gov.  Conunents 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2DOO-NM-373-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted 'in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company, 
Department  62,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Ostrodka,  Aerospace  Engineer, 
Airframe  Branch,  ACE-118W,  FAA. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita. 
Kansas  67209;  telephone  (316)  946- 
4129;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATKW: 
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Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the     ^ 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self- ad  dressed,  stiunped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-373-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200O-NM-373-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
cracking  of  the  cylinder  head  lugs  of  the 
main  landing  gear  (MLG)  actuator.  Such 
cracking  of  the  cylinder  heads  could 
result  in  separation  of  the  cylinder  head 
lugs,  which  could  prevent  the  MLG 
.irom  extending.  This  condition,  if  not 
corrected,  could  result  in  a  partial  gear- 
up  landing. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletin  (SB)  32-3391, 
dated  August  2000.  The  service  bulletin 
describes  procedures  for  performing  a 
one-time  eddy  current  inspection  to 
detect  cracking  or  corrosion  of  the 
cylinder  head  lugs  of  the  MLG  and 
follow-on/corrective  actions.  The 
follow-on/corrective  actions  include 
"vibro-etching"  the  MLG  actuator  data 
plate,  painting  a  blue  stripe  on  the 
actuator  cylinder  head,  and  replacing 
bushings;  applying  corrosion  protection 
to  the  lug  bores;  and  replacing  the 
actuator  with  a  new  or  overhauled 
actuator  or  replacement  of  the  actuator 
cylinder  head  with  a  new  cylinder  head, 
as  applicable. 

Additional  Source  of  Service 
Information 

The  Raytheon  service  bulletin 
references  Precision  Hydraulics 
Cylinder  Maintenance  Manual  32-30- 
1105  for  additional  service  information 
regarding  the  replacement  of  the 
actuator  cylinder  head  with  a  new 
cylinder  head. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  doing  the  actions  specified  in 
the  Raytheon  service  bulletin  described 
previously.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  Raytheon  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  1,000 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
this  proposed  AD  would  affect  650 
airplanes  of  U.S.  registry.  The  proposed 
inspection  would  take  approximately  20 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu«s,  we  estimate  the  cost  of 
the  proposed  AD  on  U.S.  o(>erators  to  be 
$780,000,  or  $1,200  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 


required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.406(g),  40113,  44701. 

§39.13    [Anwndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company:  Docket  2000- 
NM-373-AD. 

Applicability:  Model  DH.125,  HS.125, 
BH.125,  and  BAe  125  (U-125  and  C:-29A) 
series  airplanes,  and  Hawker  800,  Hawker 
800  (U-125 A),  Hawker  800XP,  and  Hawker 
1000  airplanes,  as  listed  in  Raytheon  Service 
Bulletin  SB  32-3391,  dated  August  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  cylinder  head 
lugs,  which  could  prevent  the  main  landing 
gear  (MLG)  from  extending  and  result  in  a 
partial  gear-up  landing,  do  the  following: 

Inspection 

(a)  Perform  an  eddy  current  inspection  of 
the  actuator  cylinder  head  lugs  for  cracking 
or  corrosion  per  Raytheon  Service  Bulletin 
SB  32-3391,  dated  August  2000,  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2],  (a)(3),  or 
(a)(4)  of  this  AD,  as  applicable. 

(1)  For  actuator  cylinder  heads  that  have 

3.000  or  less  total  landings  as  of  the  effective 
date  of  this  AD:  Perform  the  eddy  current 
inspection  within  24  months  after  the 
effective  date  of  this  AD. 

(2)  For  actuator  cylinder  heads  that  have 

3.001  to  4.000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  within  6  months  after  the 
effective  date  of  this  AD. 

(3)  For  actuator  cylinder  heads  that  have 
been  in  service  for  more  than  7  years  as  of 
the  effective  date  of  this  AD:  Perform  the 
eddy  current  inspection  within  6  months  of 
the  effective  date  of  this  AD. 

(4)  For  actuator  cylinder  heads  that  have 
4,001  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  within  10  landings  after 
the  effective  date  of  this  AD. 

If  No  Cracking  or  Corrosion 

(b)  If  no  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  before  further  flight, 
accomplish  the  follow-on  actions  (e.g., 
"vibro-etching"  the  MLG  actuator  data  plate, 
painting  a  blue  stripe  on  the  actuator 
cylinder  head  to  indicate  Vsz  inch  oversize 
bushings,  replacing  bushings,  and  applying 
corrosion  protection  to  the  lug  bores),  per 
Raytheon  Service  Bulletin  SB  32-3391,  dated 
August  2000. 

If  Any  Cracking  or  Corrosion 

(c)  If  any  cracking  or  corrosion  is  found 
during  the  inspection  required  bv  paragraph 
(a)  of  this  AD,  before  further  flight, 
accomplish  either  of  the  actions  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD.  per 
Raytheon  Service  Bulletin  SB  32-3391.  dated 
August  2000. 

(1)  Replace  the  actuator  of  the  MLG  with 
a  new  or  serviceable  actuator,  or 

(2)  Replace  the  actuator  cylinder  head  with 
a  new  cylinder  head. 

Note  2:  Raytheon  Service  Bulletin  SB  32- 
3391.  dated  August  2(X)0,  references 
Precision  Hydraulics  Cylinder  Maintenance 


Manual  (CMM)  32-30-1105  as  an  additional 
source  of  service  information. 

Ahemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permit 

(e)  Sptecial  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  30, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Senice. 
[FR  Doc.  01-14044  Filed  6-4-01;  8:45  am) 

BILIJNQ  COOE  4910-1»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-220-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  747  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTK)N:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  747  series  airplanes,  that 
currently  requires  a  one-time  inspection 
of  the  fuselage  skin  adjacent  to  the  drag 
splice  Btting  to  detect  cracking,  and 
follow-on  actions,  if  necessary.  This 
action  would  mandate  new  repetitive 
inspections  for  cracking  of  the  fuselage 
skin  adjacent  to  the  drag  splice  fitting. 
This  proposal  is  prompted  by  reports  of 
fatigue  cracking  in  the  fuselage  skin  and 
adjacent  structure.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  and  correct  such  cracking,  which 
could  result  in  reduced  structural 
integrity  of  the  fuselage,  and  consequent 
rapid  depressurization  of  the  airplane. 


DATES:  Comments  must  be  received  by 
July  20,  2001. 

A00RESSE8:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Adnfinistration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
220-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Conunents  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  200O-NM-220-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

•  Submit  comments  using  the 
following  format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200a-NM-220-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
200O-NM-220-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  July  3.  2000,  the  FAA  issued  AD 
2000-14-04,  amendment  39-11813  (65 
FR  43219,  July  13,  2000),  applicable  to 
all  Boeing  Model  747  series  airplanes,  to 
require  a  one-time  inspection  of  the 
fuselage  skin  adjacent  to  the  drag  splice 
fitting  to  detect  cracking,  and  foUow-on 
actions,  if  necessary.  The  requirements 
of  that  AD  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  fuselage 
skin,  which  could  residt  in  reduced 
structural  integrity  of  the  fuselage,  and 
consequent  rapid  depressurization  of 
the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  2000-14-04, 
the  FAA  specified  that  the  actions 
required  by  that  AD  were  considered 
"interim  action"  and  that  the  FAA  was 
considering  a  separate  rulemaking 
action  to  address  the  procedures  for 
repetitive  ultrasonic,  high  frequency 
eddy  current,  and  detailed  visual 
inspections  of  the  fuselage  skin  adjacent 
to  the  drag  splice  fitting  to  detect 
additional  cracking,  and  repair  of  any 
cracking  detected,  as  described  in 
Boeing  Service  Bulletin  747-53A2444, 
Revision  1.  dated  June  15.  2000  (which 
was  referenced  as  the  appropriate 
soiuce  of  service  information  in  that 
AD).  The  FAA  now  has  determined  that 
further  rulemaking  action  is  indeed 
necessary,  and  this  proposed  AD 
follows  from  that  determination. 


New  Service  Information 

Since  the  issuance  of  AD  2000-14-04, 
the  FAA  has  received  a  report  of  severe 
cracking  on  a  Model  747  series  airplane 
at  approximately  14,540  flight  cycles.  In 
light  of  this  report,  the  FAA  has 
reviewed  and  approved  Boeing  Alert 
Service  Bulletin  747-53A2444,  Revision 
2,  dated  May  24.  2001.  Revision  2  is 
essentially  the  same  as  Revision  1  of  the 
service  bulletin,  but  Revision  2  specifies 
more  comprehensive  repetitive 
inspection  procediu^s  and  reduces  the 
compliance  times  specified  in  Revision 
1.  Revision  2  also  references  a 
procediu^  in  the  747  Structural  Repair 
Manual  for  the  repair  of  certain  cracking 
without  further  FAA  approval. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-14-04  to  continue 
to  require  a  one-time  inspection  of  the 
fuselage  skin  adjacent  to  the  drag  splice 
fitting  to  detect  cracking,  and  follow-on 
actions,  if  necessary.  This  proposed  AD 
also  mandates  new  repetitive 
inspections  for  cracking  of  the  fuselage 
skin  adjacent  to  the  drag  splice  fitting. 

Differences  Between  Alert  Service 
Bulletin  and  This  Proposed  AD 

The  service  bulletin  references  the 
747  Structural  Repair  Manual  (SRM) 
Subject  53-30-03,  Figure  60,  as  an 
appropriate  source  of  service 
information  for  accomplishment  of  the 
repair  of  the  fuselage  skin.  Certain 
revisions  to  this  chapter  of  the  747  SRM 
allow  the  use  of  7075-T6  aluminum  as 
an  option  for  skin  replacement  when 
accomplishing  the  repair  on  the  fuselage 
skin.  Because  7075-T6  aliuniniun  is 
significantly  less  durable  than  2024-T3 
aluminum,  the  FAA  has  determined  that 
use  of  7075-T6  as  a  repair  material 
cannot  be  allowed.  Future  repairs  of  the 
subject  area  that  require  skin 
replacement  may  only  use  the  2024-T3 
material.  Existing  repairs  of  the  subject 
area  already  made  bom  7075-T6 
aluminum  will  require  follow-on 
inspections  accomplished  in  a  manner 
approved  by  the  FAA. 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  per  a  method  approved 
by  the  FAA,  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 


who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

Interim  Action 

This  is  interim  action.  The 
manufacturer  has  advised  that  it  is 
developing  a  modification  that  will 
positively  address  the  unsafe  condition 
addressed  by  this  AD.  Once  this 
modification  is  developed,  approved, 
and  available,  the  FAA  may  consider 
additional  rulemaking. 

Cost  Impact 

There  are  approximately  1,301 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
260  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  2000-14-04  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu-es.  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $31,200.  or 
$120  per  airplane. 

The  new  inspections  that  are 
proposed  in  this  AD  action  would  take 
approximately  7  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  the 
new  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$109,200.  or  $420  per  airplane,  per 
infection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiu«  if  this  AD  were  not  adopted.  The 
cost  impact  figiu^s  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
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is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11813  (65  FR 
43219,  July  13,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  20OO-NM-22O-AD. 
Supersedes  AD  2000-14-04, 
Amendment  39-11813. 

Applicability:  All  Model  747  series 
airplanes,  certiticated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  moditied,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
certain  areas  of  the  fuselage  skin,  which 
could  result  in  reduced  structural  integrity  of 
the  fuselage,  and  consequent  rapid 
depressurization  of  the  airplane;  accomplish 
the  following: 


Restatement  of  Requirements  of  AD  2000- 
14-04 

One-Time  Detailed  Visual  Inspection 

(a)  Prior  to  the  accumulation  of  13,000  total 
flight  cycles  or  within  60  days  after  July  28, 
2000  (the  effective  date  of  AD  2000-14-04, 
amendment  39-11813),  whichever  occurs 
later:  Perform  a  one-time  external  detailed 
visual  inspection  of  the  fuselage  skin 
adjacent  to  the  drag  splice  Btting  as 
illustrated  in  Figure  2  of  Boeing  Service 
Bulletin  747-53 A2444,  Revision  1,  dated 
)une  15,  2000.  If  no  cracking  is  detected,  no 
further  action  is  required  by  this  paragraph. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used^  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2444, 
Revision  2,  dated  May  24,  2001.  Where  the 
service  bulletin  specifies  to  contact  Boeing 
for  repair  instructions,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  roust  specifically 
reference  this  AD. 

Note  3:  Repairs  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
a  method  approved  by  the  Manager,  Seattle 
ACO,  FAA,  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
DER,  are  considered  acceptable  for 
compliance  with  the  repair  specified  in 
paragraph  (b)  of  this  AD. 

Note  4:  Boeing  Alert  Service  Bulletin  747- 
53A2444,  Revision  2,  dated  May  24,  2001, 
references  the  747  Structural  Repair  Manual 
(SRM)  as  an  appropriate  source  of  service 
information  for  accomplishment  of  the  repair 
of  the  fuselage  skin.  However,  the  use  of 
7075-T6  aluminum  as  specified  in  certain 
revisions  of  the  SRM  is  not  an  option  for  skin 
replacement  when  accomplishing  the  subject 
repair. 

Secondary  Inspection 

(c)  For  airplanes  on  which  cracking  is 
detected  during  any  inspection  required  by 
paragraph  (a)  or  (d)  of  this  AD,  prior  to 
further  flight  after  accomplishment  of 
paragraph  (b)  of  this  AD:  Determine  if  a 
secondary  inspection  of  adjacent  structure  is 


required,  using  the  Logic  Diagram  illustrated 
in  Figure  1  of  Boeing  Service  Bulletin  747- 
S3A2444.  Revision  1.  dated  June  15.  2000.  or 
Boeing  Alert  Service  Bulletin  747-53A2444, 
Revision  2,  dated  May  24,  2001.  If  required, 
before  further  flight,  accomplish  the 
inspection  in  accordance  with  the  service 
bulletin. 

Note  5:  Inspections  and  repairs 
accomplished  prior  to  July  28,  2000,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-53A2444,  dated  May  25,  2000, 
are  considered  acceptable  for  compliance 
with  the  applicable  actions  specified  in  this 
amendment. 

New  Requirements  of  This  AO 

Repetitive  Inspections 

(d)  Perform  ultrasonic,  high  frequency 
eddy  current,  and  detailed  visual  inspections 
in  accordance  with  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  747-53A2444. 
Revision  2,  dated  May  24,  2001.  at  the 
applicable  times  specified  in  Figure  1  of  the 
Logic  Diagram  of  the  service  bulletin:  except 
where  the  compliance  time  in  the  logic 
diagram  specifies  an  interval  of  "after  the 
release  date  of  the  service  bulletin,"  this  AD . 
requires  compliance  within  the  interval 
specified  in  the  service  bulletin  "after  the 
effective  date  of  this  AD."  Repeat  the 
applicable  inspections  at  the  intervals  shown 
in  Figure  1  of  the  Logic  Diagram  of  the 
service  bulletin.  Accomplishment  of  the 
inspections  required  by  this  paragraph  ends 
the  inspections  required  by  paragraph  (a)  of 
this  AD. 

Note  6:  Where  there  are  differences 
between  the  AD  and  the  service  bulletin,  the 
AD  prevails. 

Alternative  Methods  of  Compliance 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-14-04,  amendment  39-11813.  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton.  Washington,  on  May  30, 
2001. 

Vi  L.  Lipski, 

Manager.  Tmnsport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  01-14043  Filed  6-4-01;  8:45  am] 
aiUJNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatkui  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NW-19-AD] 

RIN  2120-AA64 

AlPMorthlness  Directives;  Boeing 
Model  767  Series  Airplanes  Powered 
by  Pratt  &  Whitney  Model  PW4000 
Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  767  series  airplanes,  that  would 
have  required  a  one-time  detailed  visual 
inspection  of  certain  wire  bundles 
located  in  the  aft  section  of  the  strut 
forward  fairing  panel  of  both  engine 
struts  to  detect  chafing  damage,  and 
repair  or  replacement  of  wiring,  if 
necessary.  This  new  action  revises  the 
proposed  rule  by  adding  replacement  of 
wires  repaired  by  splicing  and  damaged 
wires  that  require  splicing,  and 
replacement  of  the  support  brackets  of 
the  existing  wire  bundles  with  new 
brackets  and  clamps,  which  would 
terminate  the  existing  requirements.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  the  potential 
for  dual  wire  faults  from  grounded, 
separated,  or  shorted  wires;  which 
could  result  in  inadvertent  takeoff  thrust 
overboost,  in-flight  loss  of  thrust,  or 
engine  shutdown. 

DATES:  Comments  must  be  received  by 
July  2,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
19-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 


the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-19-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Kammers,  Aerospace  Engineer, 
Propidsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2956;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
'  FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-19-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  September  18,  2000  (65  FR 
56264).  That  NPRM  would  have 
required  a  one-time  detailed  visual 
inspection  of  certain  wire  bundles 
located  in  the  aft  section  of  the  strut 
forward  fairing  panel  of  both  engine 
struts  to  detect  chafing  damage,  and 
repair  or  replacement  of  wiring,  if 
necessary.  That  NPRM  was  prompted  by 
reports  indicating  several  incidents  of 
severe  wire  chafing  of  certain  wire 
bimdles  in  both  engine  struts.  That 
condition,  if  not  corrected,  could  resiUt 
in  the  potential  for  dual  wire  faults  from 
grounded,  separated,  or  shorted  wires; 
and  consequent  inadvertent  takeoff 
thrust  overboost,  in-flight  loss  of  thrust, 
or  engine  shutdown. 

Actions  Since  Issuance  of  Notice  of 
Proposed  Rulemaking  (NPRM) 

Since  issuance  of  the  NPRM,  the  FAA 
has  reviewed  and  approved  Boeing 
Service  Bulletin  767-73A0049,  Revision 
3,  dated  December  20,  2000,  which 
contained  certain  changes  from  Revision 
2  of  the  service  bulletin  (referenced  as 
the  appropriate  source  of  service 
information  for  accomplishment  of  the 
actions  specified  in  the  proposed  rule). 
Revision  3  adds  airplanes  that  have 
been  manufactiu^d  since  the  issuance  of 
the  NPRM;  updates  warranty 
information;  corrects  a  wire  part 
number,  and  clarifies  repair/splice 
instructions  for  fire  zone  wiring. 
Revision  3  has  been  added  as  a  revised 
source  of  service  information  for 
accomplishment  of  the  specified 
actions,  and  the  references  to  Revision 
2  have  been  removed  from  the 
supplemental  NPRM.  Additionally, 
paragraph  (a)(2)  of  the  NPRM  has  been 
revised.  The  reference  to  the  repair  of 
the  wires  as  specified  in  the  wiring 
practices  manual  has  been  removed 
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from  paragraph  (a)(2)  because  Revision 
3  corrects  the  errors  contained  in 
Revision  2  describing  repair/splice 
instructions  for  wires  installed  in  the 
fire  zone.  Paragraph  (a)(3)  has  been 
changed  to  a  new  (b)(1),  which  specifies 
the  replacement  of  any  wires  that  are 
damaged  and  reouire  a  splice  repair. 

The  FAA  also  nas  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
73A0049,  Revision  4,  dated  April  5, 
2001.  Revision  4  is  essentially  the  same 
as  Revision  3  (above),  but  eliminates 
one  airplane  that  was  inadvertently 
included  in  the  effectivity  section  of 
Revision  3.  Revision  4  has  been  added 
to  the  supplemental  NPRM  as  an 
additional  soiut:e  of  service  information 
for  accomplishment  of  the  specified 
actions. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  Certain  comments  have 
resulted  in  changes  to  the  NPRM. 

Terminating  Action 

One  commenter  asks  that  Boeing 
Service  Bulletin  767-73-0051,  dated 
December  20,  2000,  replace  Boeing 
Service  Bulletin  767-73A0049,  which 
was  referenced  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  the  actions  specified 
in  the  NPRM.  The  commenter  states  that 
the  new  service  bulletin  would  provide 
final  corrective  action  for  the  imsafe 
condition,  and  would  eliminate  the 
need  for  further  rulemaking.  Another 
commenter  states  that  the  action 
specified  in  the  NPRM  was  interim 
action  emd  asks  that  the  manufactiuer's 
final  action  be  included  in  the 
supplemental  NPRM. 

Tne  FAA  partially  concurs  with  the 
commenters.  Since  the  issuance  of  the 
NPRM,  the  FAA  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
73-0051.  The  service  bulletin  describes 
procedures  for  replacement  of  the 
support  brackets  of  the  existing  wire 
bimdle  with  a  new  bridge  bracket, 
support  bracket,  and  wire  bundle 
.clamps.  Accomplishment  of  the 
replacement  eliminates  the  need  for  the 
inspection  and  corrective  action 
required  by  the  NPRM.  and  as  the  final 
action,  addresses  the  unsafe  condition. 
Additionally,  the  applicability  in  the 
NPRM  has  been  changed  to  the  same 
effectivity  listed  in  the  service  bulletin, 
because  airplanes  having  line  number 
822  and  after  have  been  delivered  with 
the  new  bracket  installed.  A  new 
paragraph  (b)  has  been  added  to  include 
the  replacement  as  terminating  action, 
and  a  spares  paragraph  has  been  added 
to  ensiue  that  existing  parts  are  not  used 


for  the  replacement.  However,  the  new 
service  bulletin  (above)  will  not  replace 
the  service  bidletin  referenced  in  the 
NPRM  because  the  existing  actions  will 
continue  to  be  required  imtil 
accomplishment  of  the  terminating 
action.  - 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  diat  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment 

Differences  Between  Service  BuOetin 
and  Proposed  Rule 

Boeing  Service  Bulletin  767-73-0049 
recommends  that  damaged  wires 
repaired  by  splicing,  as  specified  in 
paragraph  (a)(2)  of  the  NPRM,  be 
replaced  at  the  next  scheduled  strut 
system  maintenance  check.  This 
supplemental  NPRM  would  require  that 
any  wires  repaired  by  splicing,  and  any 
damaged  wires  that  need  to  be  spliced, 
be  replaced  concurrent  with  the 
incorporation  of  the  terminating  action 
specified  in  Boeing  Service  Bulletin 
767-73-0051. 

Although  Boeing  Service  Bulletin 
767-73-0051  recommends  doing  the 
replacement  at  the  next  convenient 
opportunity  where  facilities  and 
manpower  are  available,  the  FAA  has 
determined  that  this  compliance  time 
may  not  ensure  that  the  identified 
imsafe  condition  is  addressed  in  a 
timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD,  the  FAA  considered  not 
only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  proposed 
AD.  In  light  of  all  of  these  factors,  the 
FAA  finds  a  compliance  time  of  within 
6,000  flight  hours  or  18  months  after  the 
effective  date  of  this  AD,  whichever 
occurs  later,  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  185 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
79  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 


inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $9,480,  or 
$120  per  airplane. 

It  would  take  approximately  3  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,570  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$138,250,  or  $1,750  per  airplane. 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  prop>osed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typic^ly  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-19-AD. 

Applicability:  Model  767  series  airplanes 
as  listed  in  Boeing  Service  Bulletin  767-73- 
0051,  dated  December  20,  2000,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/o[>erator  must  request  approval  for  an 
alternative  method  of  compliance  per 
paragraph  (e)  of  this  AD.  The  request  should 
include  an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  potential  for  dual  wire 
faults  from  groimded,  separated,  or  shorted 
wires;  which  could  result  in  inadvertent 
takeoff  thrust  overboost.  in-fiight  loss  of 
thrust,  or  engine  shutdown,  accomplish  the 
following: 

Detailed  Visual  liispectioii 

(a)  Prior  to  the  accumulation  of  10,000 
hours  time-in-service  or  within  180  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Do  a  one-time  detailed  visual 
inspection  of  the  wire  bundles  located  in  the 
aft  section  of  the  strut  forward  fairing  panel 
of  both  engine  struts  to  detect  chafing 
damage,  per  Boeing  Service  Bulletin  767- 
73A0049.  Revision  3.  dated  December  20, 
2000,  or  Revision  4,  dated  April  5,  2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(1)  If  any  chafing  damage  of  any  wire 
bundle  is  detected:  Before  further  flight, 
repair  the  wire  bundle  per  the  service 
bulletin,  except  as  provided  by  paraeraph 
(?)(2)ofthisAD.  ■      "    ^  *^ 


(2)  Replace  all  spliced  wires  with  new 
wires  per  the  service  bulletin,  concurrent 
with  accomplishment  of  the  terminating 
action  required  by  paragraph  (b)(2)  of  this 
AD. 

Terminating  Action 

(b)  Within  6.000  flight  hours  or  18  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  do  the  actions  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  per  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-73-0051,  dated 
December  20,  2000. 

(1)  Do  a  detailed  visual  inspection  of  the 
wire  bundles  to  detect  chafing  damage;  if  any 
damaged  wires  are  found,  replace  the  wires 
that  require  a  splice  repair  with  new  wires 
concurrent  with  accomplishment  of  the 
terminating  action  specified  in  paragraph 
(b)(2)  of  this  AD. 

(2)  Replace  the  existing  suppori  bracket  of 
the  wire  bundle  with  a  new  bridge  bracket, 
support  bracket,  and  wire  bundle  clamps. 
Accomplishment  of  this  replacement 
terminates  the  requirements  of  this  AD. 

Report  Inspection  Results 

(c)  Following  accomplishment  of 
paragraph  (a)  or  (b)  of  this  AD:  Report 
inspection  results,  as  described  in  Boeing 
Service  Bulletin  767-73A0049.  Revision  3, 
dated  December  20,  2000,  or  Revision  4, 
dated  April  5,  2001,  to  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  any 
bracket  identified  in  the  "Existing  Part 
Number"  column  of  Paragraph  2.E.  of  Boeing 
Service  Bulletin  767-73-0051,  dated 
December  20,  2000. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  per 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  May  30, 
2001. 

Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-14041  Filed  6-4-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  2000-NM-146-AD] 
RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Itodei  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-500  series  airplanes,  that  would  have 
required  inspection  of  wire  bimdles  in 
two  jimction  boxes  in  the  main  wheel 
well  to  detect  chafing  or  damage,  and 
follow-on  actions.  This  new  action 
revises  the  proposed  rule  by  expanding 
the  applicability  to  include  additional 
airplanes  and  models,  and  by  adding 
new  inspections  for  chafing  or  damage 
of  two  additional  junction  boxes  in  the 
main  wheel  well  and  follow-on  actions 
for  those  boxes.  This  action  is  necessary 
to  prevent  wire  damage,  which  could 
result  in  arcing  and  consequent  fire  in 
the  main  wheel  well  or  passenger  cabin, 
or  inability  to  stop  the  flow  of  fuel  to  an 
engine  or  to  the  auxiliary  power  unit  in 
the  event  of  a  fire.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  10,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
146-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-146-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triphcate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
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P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Oshiro,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2793;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-146-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 


2000-NM-146-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737-100,  -200,  -300, 
—400,  and  -500  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  June  27,  2000  (65  FR  39574). 
That  NPRM  would  have  required 
inspection  of  wire  bundles- in  two 
juinction  boxes  in  the  main  wheel  well 
to  detect  chafing  or  damage,  and  follow- 
on  actions.  That  NPRM  was  prompted 
by  reports  indicating  that  damaged 
electrical  wiring  has  been  found  in  a 
jimction  box  formed  by  electrical 
disconnect  brackets  on  the  right  side  of 
the  main  wheel  well  on  certain  Boeing 
Model  737  series  airplanes.  That 
condition,  if  not  corrected,  could  result 
in  arcing  and  consequent  fire  in  the 
main  wheel  well  or  passenger  cabin,  or 
inability  to  stop  the  flow  of  fuel  to  an 
engine  or  to  the  auxiliary  power  unit  in 
the  event  of  a  fire. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM.  One  comment  has  resulted 
in  changes  to  the  proposed  rule,  which 
are  discussed  below. 

Expand  Inspection  Area,  Applicability 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  the  NPRM  in  the  following  ways: 

•  Expand  applicability  to  include  all 
Boeing  Model  737-100,  -200,  -300, 
—400,  and  -500  series  airplanes;  and 
Boeing  Model  737-600,  -700,  -800,  and 
-900  series  airplanes,  with  line  niuubers 
1  through  706  inclusive. 

•  Expand  subject  area  of  inspections 
and  follow-on  actions  to  include  two 
additional  junction  boxes  in  the  main 
wheel  well. 

•  Reference  revised  service 
information. 

The  commenter  explains  that,  though 
the  NPRM  specified  inspections  and 
follow-on  actions  for  only  two  jimction 
boxes  in  the  main  wheel  well  on  certain 
Boeing  Model  737  series  airplanes,  there 
are  four  jimction  boxes  in  the  main 
wheel  well  area  that  have  the  same 
design.  Also,  junction  boxes  of  the  same 
design  are  installed  on  certain  Boeing 
Model  737-600,  -700,  -800,  and  -900 
series  airplanes.  The  commenter 
requests  that  the  FAA  revise  the  NPRM 
to  reference  new  service  information 
that  addresses  these  issues. 


The  FAA  concurs  with  the 
commenter's  requests.  Since  the 
issuance  of  the  proposed  rule,  the  FAA 
has  reviewed  and  approved  Boeing 
Service  Letter  737-SL-24-111-B,  dated 
January  16,  2001.  (The  NPRM 
referenced  Boeing  Service  Letter  737- 
SL-24-111,  dated  February  27, 1996.  as 
the  appropriate  source  of  service 
information  for  the  actions  described  in 
the  NPRM.)  Boeing  Service  Letter  737- 
SL-24-111-B  diff^ers  from  the  original 
issue  by  featuring  an  expanded 
effectivity  (including  Model  737-600, 
-700,  -800,  and  -900)  and  an  expanded 
inspection  area  (four  junction  boxes 
instead  of  two).  The  new  service  letter 
also  incorporates  new  instructions  for 
rerouting  the  wiring  that  are  intended  to 
better  protect  the  wiring  from  future 
damage  due  to  chafing  than  would  the 
instructions  in  the  original  service 
letter.  Also,  the  revised  service  letter 
refers  only  to  Boeing  Standard  Wiring 
Practices  Manual  D6-54446,  Subject  20- 
10-13.  as  an  appropriate  source  of 
repair  instructions  if  any  damaged 
wiring  is  found.  Accomplishment  of  the 
actions  in  the  revised  service  letter 
described  above  is  intended  to 
adequately  address  the  unsafe 
condition. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Explanation  of  New  Requirements  of 
Supplemental  NPRM 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  supplemental  NPRM 
would  require  accomplishment  of  the 
actions  specified  in  the  revised  service 
letter  described  previously,  except  as 
discussed  below. 

Difference  Between  Service  Letter  and 
This  Proposed  AD 

Operators  should  note  that,  while  the 
service  letter  does  not  specify  the  type 
of  inspection  of  the  wire  bundles  to 
detect  chafing,  this  proposed  AD  would 
require  a  detailed  visual  inspection  to 
detect  chafing  of  the  wire  bundles.  A 
note  has  been  included  in  this  proposed 
rule  to  define  that  inspection. 

Operators  also  should  note  that  this 
proposed  AD  woidd  require  the 
inspection  be  accomplished  within  12 
months  after  the  effective  date  of  the 
AD.  The  service  letter  specifies  that  the 
actions  therein  should  be  accomplished 
"at  a  convenient  opportunity  when 
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focilities  and  manpower  are  available." 
In  developing  an  appropriate 
compliance  time  for  this  proposed  AD, 
the  FAA  considered  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  average 
utilization  of  the  affected  fleet,  and  the 
time  necessary  to  perform  the  actions 
(approximately  4  hoiu-s).  In  light  of  all 
of  these  factors,  the  FAA  finds  a  12- 
month  compliance  time  for  initiating 
the  required  actions  to  be  warranted,  in 
that  it  represents  an  appropriate  interval 
of  time  allowable  for  affected  airplanes 
to  continue  to  operate  without 
compromising  safety. 

Cost  Impact 

There  are  approximately  3,719 
airplanes  of  the  eiffected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,467  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hoius 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  of 
required  parts  would  be  negligible. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $704,160,  or  $480  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1l  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-146-AD. 

Applicability:  All  Model  737-100.  -200. 
-300,  -400.  and  -500  series  airplanes:  and 
Model  737-600.  -700.  -800.  and  -900  series 
airplanes,  line  numbers  1  through  706 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafmg  of  wire  bundles  in  four 
junction  boxes  in  the  main  wheel  well, 
which  could  result  in  arcing  and  consequent 
fire  in  the  main  wheel  well  or  passenger 
cabin,  or  inability  to  stop  the  flow  of  fuel  to 
an  engine  or  to  the  auxiliary  power  unit  in 
the  event  of  fire,  accomplish  the  following: 

Inspection 

(a)  Within  12  months  after  the  effective 
date  of  this  AD.  perform  a  detailed  visual 
inspection  of  the  wire  bundles  in  the  four 
junction  boxes  formed  by  electrical 
disconnect  brackets  on  the  left  and  right 


sides  of  the  main  wheel  wells  to  detect 
damage  or  chafing,  as  specified  in  Boeing 
Service  Letter  737-SL-24-111-B,  dated 
January  16,  2001. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
.  the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  chafing  is  detected,  prior  to  further 
night,  protect  the  wire  bundles  from  chafing 
against  the  cover  plate  of  the  junction  box. 
according  to  the  service  letter. 

(2)  If  any  chafing  is  detected,  prior  to 
further  flight,  repair  the  wiring  in  accordance 
with  the  service  letter,  and  protect  the  wire 
bundles  from  chafing  against  the  cover  plate 
of  the  junction  box,  according  to  the  service 
letter. 

Note  3:  Boeing  Service  Letter  737-SL-24- 
111-B,  dated  January  16.  2001,  refers  to 
Boeing  Standard  Wiring  Practices  Manual 
D6-54446.  Subject  20-10-13.  as  the 
appropriate  source  of  repair  instructions  if 
any  damaged  wiring  is  found. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Amn-aft  Certification  Office  (ACQ),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with§§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  May  30. 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-14042  Filed  6-4-01;  8:45  am) 

BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-8] 

Proposed  Modification  to  Glendale 
Municipal  Airport  Class  D  Surface 
Area;  Glendale,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  the  ceiling  of  the  Class  D  Surface 
Area  at  Glendale  Municipal  Airport  in 
Glendale.  Arizona.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  The 
proposed  action  would  lower  the  ceiling 
of  the  Glendale  Municipal  Airport  Class 
D  Surface  Area  so  that  it  would  extend 
upward  from  the  surface  to,  but  not 
including,  3,000  feet  above  Mean  Sea 
Level  (MSL). 

DATES:  Comments^  must  be  received  on 
or  before  July  20,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Airspace  Branch,  AWP-520, 
Docket  No.  Ol-AWP-8,  Air  Traffic 
Division,  P.O.  Box  92007,  Los  Angeles, 
California  90009.  The  official  docket 
may  be  examined  in  the  Office  of  the 
Regional  Counsel,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Room  6007, 15000 
Aviation  Boulevard,  Lawndale, 
California  90261.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Office  of  the 
Manager,  Airspace  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520.11,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  number 
(310) 725-6611. 
SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 

Earticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 


environmental,  and  energy-related 
aspects  of  the  proposal. 
Commmiications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AWP-8."  The  postcard  wrill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  urill  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lavradale,  California  90261. 
Communications  must  identify  the 
docket  nxmiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  that 
would  modify  the  Glendale  Municipal 
Airport  Class  D  Surface  Area  at 
Glendale,  AZ.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  This 
action  proposes  to  lower  the  ceiling  of 
the  Class  D  Surface  Area  so  that  it 
would  extend  from  the  surface  up  to, 
but  not  including.  3.000  feet  MSL.  This 
action  would  enhance  safety  of  air 
traffic  operations  by  allowing  the 
airspace  to  be  charted  in  a  manner  more 
consistent  with  the  natiu«  of  the 
operations  conducted  at  Glendale 
Municipal  Airport.  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9H,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  through  September 


15,  2001,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  PaH  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace 

***** 

AWPAZD    Glendale,  AZ  (REVISEDl 

Glendale  Municipal  Airport,  AZ 

(Lat.  33°31'38'N.  long.  112°17'42'W) 
That  airspace  extending  upward  from  the 
surface  to,  but  not  including,  3.000  feet  MSL 
within  a  3-mile  radius  of  Glendale  Municipal 
Airport  excluding  that  portion  west  of  a  line 
beginning  at  lat.  33°29'00TM.  long. 
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112°19'26'W:  to  lat.  33°29'29T»J,  long. 
112''19'29'W;  to  lat.  33°33'24'N.  long. 
112°18'04"W:  to  lat.  33°34'32'N.  long. 
112''16'43'W;  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  May 
21.2001. 

John  Qancy, 

Manager,  Air  Traffic  Division.  Western-Pacific 
Region. 

(FR  Doc.  01-14103  Filed  6-4-01;  8:45  am) 

nLLMQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-11] 

Proposed  Modification  to  Phoenix- 
Goodyear  Municipal  Airport  Class  D 
Surface  Area;  Phoenix,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  the  ceiling  of  the  Class  D  Surface 
Area  at  Phoenix-Goodyear  Municipal 
Airport  in  Phoenix,  Arizona.  A  review 
of  airspace  classification  and  air  traffic 
procedures  has  made  this  action 
necessary.  The  proposed  action  would 
lower  the  ceiling  of  the  Phoenix- 
Goodyear  Municipal  Airport  Class  D 
Surface  Area  so  that  it  would  extend 
upward  from  the  surface  to,  but  not 
including,  3,000  feet  above  Mean  Sea 
Level  (MSL). 

DATES:  Comments  must  be  received  on 
or  before  July  20,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520. 
Docket  No.  01-AWP-ll,  Air  Traffic 
Division.  P.O.  Box  92007,  Los  Angeles. 
California  90009.  The  official  docket 
may  be  examined  in  the  Office  of  the 
Regional  Counsel,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Room  6007, 15000 
Aviation  Boulevard,  Lawndale, 
California  90261.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Office  of  the 
Manager,  Airspace  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson.  Airspace  Specialist,  Airspace 
Branch.  AWP-520.11,  Air  Traffic 


Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  niunber 
(310)  725-6611. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AWP-ll."  The  postcard  will  be  date- 
time  stamped  and  ret\imed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Conunimications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Propf»al 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  that 
would  modify  the  Phoenix-Goodyear 


Mimicipal  Airport  Class  D  Surface  Area 
at  Phoenix,  AZ.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  This 
action  proposes  to  lower  the  ceiling  of 
the  Class  D  Surface  Area  so  that  it 
would  extend  from  the  surface  up  to, 
but  not  including  3,000  feet  MSL.  This 
action  would  enhance  safety  of  air 
traffic  operations  by  allowing  the 
airspace  to  be  charted  in  a  manner  more 
consistent  the  nature  of  the  operations 
conducted  at  Phoenix-Goodyear 
Municipal  Airport.  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9H,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  and  effective 
September  16,  2000,  through  September 
15,  2001,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
docmnent  would  be  published 
subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  ^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace 

***** 

AWP  AZ  D    Phoenix-Goodyear  Municipal 
Airport,  AZ  [REVISED] 

Phoenix-Goodyear  Municipal  Airport,  AZ 
(Lat.  33°25'22'.  long.  111°22'34'W) 
That  airspace  extending  upward  from  the 
surface  to,  but  not  including,  3,000  feet  MSL 
within  a  3-mile  radius  of  Phoenix-Goodyear 
Municipal  Airport,  excluding  the  portion 
within  the  Phoenix,  Luke  AFB,  AZ,  Class  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
'      thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  May 
21,2001. 
John  Qancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  01-14104  Filed  6-4-01;  8:45  am) 

BILUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-10] 

Proposed  Modification  to  Phoenix- 
Deer  Valley  Municipal  Airport  Class  D 
Surface  Area;  Plioenix,  AZ 

AGENCY:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  to  modify  the 
ceiling  of  the  Class  D  Surface  Area  at 
Phoenix-Deer  Valley  Municipal  Airport 
in  Phoenix,  Arizona.  A  review  of 
airspace  classification  and  air  traffic 
procedures  has  made  this  action 
necessary.  The  proposed  action  would 
lower  the  ceiling  of  the  Phoenix-Deer 
Valley  Municipal  Airport  Class  D 
Surface  Area  so  that  it  would  extend 
upward  from  the  surface  to,  but  not 
including,  4,000  feet  above  Mean  Sea 
Level  (MSL). 

DATES:  Comments  must  be  received  on 
or  before  July  20,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 


Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  01-AWP-lO,  Air  Traffic 
Division,  P.O.  Box  92007,  Los  Angeles, 
California  90009.  The  official  docket 
may  be  examined  in  the  Office  of  the 
Regional  Counsel,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Room  6007, 15000 
Aviation  Boulevard,  Lawndale, 
California  90261.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Office  of  the 
Manager,  Airspace  Branch,  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch.  AWP-520.11,  Air  Traffic 
Division,  Western  Pacific  Region. 
Federal  Aviation  Administration.  1 5000 
Aviation  Boulevard,  Lavmdale, 
California  90261,  telephone  number 
(310)  725-6611. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  v^rritten  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AWP-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale.  California  90261. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  pari  71  that 
would  modify  the  Phoenix-Deer  Valley 
Municipal  Airport  Class  D  Surface  Area 
at  Phoenix,  AZ.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  This 
action  proposes  to  lower  the  ceiling  of 
the  Class  D  Surface  Area  so  that  it 
would  extend  from  the  surface  up  to, 
but  not  including,  4,000  feet  MSL.  This 
action  would  enhance  safety  of  air 
traffic  operations  by  allowing  the 
airspace  to  be  charted  in  a  manner  more 
consistent  with  the  nature  of  the 
operations  conducted  at  Phoenix-Deer 
Valley  Miinicipal  Airport.  Class  D 
airspace  areas  are  published  in 
Paragraph  5000  of  FAA  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1.  2000,  and 
effective  September  16,  2000,  through 
September  15,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  doctunent  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regxilatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  afr  traffic  procedures  and  afr 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.  O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in  " 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1 ,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace 
*         »         *         *         » 

AWP  AZ  D    Phoenix.  Deer  Valley  Municipal 
Airport,  AZ  [REVISED] 

Phoenix.  Deer  Valley  Municipal  Airport,  AZ 
(Lat.  33°41'18'N.  long.  112°04'57'%V) 
That  airspace  extending  upward  from  the 
surface  to.  but  not  including.  4.000  feet  MSL 
within  a  4.4-mile  radius  of  PhoenLx-Deer 
Valley  Municipal  Airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  lime 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Los  Angeles.  California,  on  May 
21.2001. 

John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region.    , 

(FR  Doc.  01-14105  Filed  6-4-01;  8:45  ami 

BILLMO  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-3] 

Proposed  Modification  to  Chandler 
Municipal  Airport  Class  D  Surface 
Area;  Chandler,  AZ 

agency:  Federal  Aviation 

Administration  (FAA)  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMiWARY:  This  action  proposes  to 
modify  the  ceiling  of  the  Class  D  Surface 
Area  at  Chemdler  Municipal  airport  in 
Chandler,  Arizona.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  The 
proposed  action  would  lower  the  ceiling 
of  the  Chandler  Miuiicipal  Airport  Class 
D  Surface  Area  so  that  it  would  extend 
upward  from  the  siuface  to,  but  not 
including,  3,000  feet  above  Mean  Sea 
Level  (MSL). 

DATES:  Comments  must  be  received  on 
or  before  July  20,  2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
Docket  No.  Ol-AWP-3,  Air  Traffic 
Division,  P.O.  Box  92007.  Los  Angeles, 
California  90009.  The  official  docket 
may  be  examined  in  the  Office  of  the 
Regional  Coimsel,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  Room  6007,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261. An  informal  docket 
may  also  be  examined  diuing  normal 
business  hoiu^  at  the  Office  of  the 
Manager,  Airspace  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Airspace  Specialist,  Airspace 
Branch,  AWP-520.11,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  number 
(310) 725-6611. 
SUPPLEMENTARY  INFORMATION:  * 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specffically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AWP-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 


received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Communications  must  identify  the 
docket  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu«  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11 -2 A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  that 
would  modify  the  Chandler  Mimicipal 
Airport  Class  D  Stuface  Area  at 
Chandler,  AZ.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary  This 
action  proposes  to  lower  the  ceiling  of 
the  Class  D  Siuiace  Area  so  that  it 
would  extend  from  the  surface  up  to, 
but  not  including,  3,000  feet  MSL.  This 
action  would  enhance  safety  of  air 
traffic  operations  by  allowing  the 
airspace  to  be  charted  in  a  manner  more 
consistent  with  the  nature  of  the 
operations  conducted  at  Chandler 
Municipal  Airport.  Class  D  airspace 
areas  are  published  in  Paragraph  5000  of 
FAA  Order  7400.9H,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2000,  and  effective 
September  16,  2000.  through  September 
15,  2001,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  this  Order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  DOT 
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Regulatory  Policies  and  Procediu«s  (44 
FR  11034;  February  26, 1979^  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  5000    Class  D  Airspace 

***** 

AWP  AZ  D    Chandler  Municipal  Airport, 
AZ  [REVISED] 

Chandler  Municipal  Airport.  AZ 

(Lat.  33°16'09'  N,  long.  111°48'40"  W) 

Williams  Gateway  Airport,  AZ 

(Lat.  33°18'28''n.  long.  111°39'19''  W) 

Thatairspace  extending  upward  from  the 
surface  to,  but  not  including.  3.000  feet  MSL 
within  a  4-mile  radius  of  Chandler  Municipal 
Airport,  excluding  the  portion  within  the 
Williams  Gateway  Airport,  AZ.  Class  D 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
Jhereafler  be  continuously  published  in  the 
Airport/Facility  Directory. 


Issued  in  Los  Angeles.  California,  on  May 
21.2001. 
John  Clancy, 

Manager,  Air  Traffic  Division,  Western-Pacific 
Region. 
[FR  Doc.  01-14106  Filed  6-4-01;  8:45  am] 

BHJJNQ  COOe  4nO-13-M 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Managentent  Service 

30  CFR  Parts  206, 210, 216,  and  218 
RIN  101&-AC86 


Solid  Minerals  Reporting 
Requirements 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  MMS  is  proposing  to  revise 
its  solid  minerals  reporting  regulations. 
The  new  reporting  requirements  would 
replace  several  existing  information 
collections  and  decrease  the  reporting 
biuden  for  solid  mineral  reporters.  The 
new  requirements  would  also  improve 
MMS's  ability  to  verify  that  revenues 
due  the  government  have  been  paid 
correctly  imder  applicable  laws, 
regulations  and  lease  terms. 
EFFECTIVE  DATE:  Comments  must  be 
submitted  on  or  before  July  5,  2001. 
ADDRESSES:  Address  yotu-  comments, 
suggestions,  or  objections  regarding  this 
proposed  rule  to: 

By  regular  U.S.  mail.  Minerals 
Management  Service,  Minerals  Revenue 
Management,  Regulations  and  FOIA 
Team,  P.O.  Box  25165,  MS  320B2. 
Denver,  Colorado  80225-0165;  or 

By  overnight  mail  or  courier.  Minerals 
Management  Service,  Minerals  Revenue 
Management,  Building  85,  Room  F421, 
Denver  Federal  Center,  Denver, 
Colorado  80225;  or 

By  e-mail.  MRM.coinments@mms.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Also,  please  include  "Attn:  RIN  1010- 
AC86"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
call  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
A.  Knueven.  Chief.  Regulations  and 
FOIA  Team.  Minerals  Revenue 
Management,  MMS,  telephone  (303T 
231-3316.  fax  (303)  231-3385,  or  e-mail 
MRM.  commen  ts®mms.gov. 
SUPPLEMENTARY  INFORMATION:  MMS  is 
limiting  the  comment  period  for  this 
proposed  rulemaking  to  30  days  in  order 


to  receive  comments  from  the  public, 
make  adjustments,  and  issue  a  final  nde 
as  quickly  as  possible.  Solid  mineral 
reporters  need  to  know  oiu  final 
reporting  requirements  as  much  in 
advance  of  the  October  1,  2001,  effective 
date  as  possible  in  order  to  train 
employees  and  modify  existing 
reporting  procediues.  The  date  for 
implementing  the  reporting  changes  in 
this  proposed  rulemaking  cannot  be 
delayed  because  MMS  will  be  installing 
its  new  computer  system  as  of  October 
1,2001. 

The  principal  authors  of  this  rule  are 
Glenn  W.  Kepler.  Sr..  Cynthia  Stuckey, 
and  Herb  Wincentsen.  of  Solid  Minerals 
and  Geothermal  Compliance  and  Asset 
Management,  Minerals  Revenue 
Management,  MMS,  and  Geoffrey  Heath 
of  the  Office  of  the  Solicitor, 
Department  of  the  Interior. 

L  Background 

In  April  1996,  MMS  initiated  a 
reengineering  effort  to  examine  oiu- 
compliance  strategy  and  determine  the 
best  approach  for  the  futtue.  In  April 
1997,  we  decided  to  move  beyond 
compliance  and  reengineer  all  of  our 
core  business  processes  including  our 
reporting  and  financial  processes.  In 
November  1998,  we  initiated  an 
operational  model  for  solid  minerals  to 
test  proposed  reengineered  business 
processes  and  new  repbrting  formats. 
Oiu  two  major  goals  were  as  follows: 

1.  Reduce  our  compliance  time  frame 
from  5  or  6  years  to  3  years  or  less;  and 

2.  Develop  and  implement  more 
efficient,  less  burdensome  reporting 
requirements. 

We  included  State  and  tribal  partners 
from  four  States  and  two  Indian  tribes 
as  full  participating  members  in  the 
operational  model.  We  sought  input  on 
our  reengineering  efforts  from  MMS's 
Royalty  Policy  Committee  (RPC),  Coal 
Subcommittee,  which  is  comprised  of 
representatives  from  industry.  States, 
tribes,  and  the  public.  We  provided 
periodic  updates  to  the  Coal 
Subcommittee  throughout  oiu- 
reengineering  efforts.  Each  of  the  solid 
mineral  model  respondents  was  a 
member  of  the  RPC  Coal  Subcommittee. 

We  began  the  solid  minerals 
operational  model  with  6  large  coal 
companies  that  initially  reported  on  17 
mines.  These  mines  included  72  Federal 
and  Indian  coal  leases  and  over  40 
percent  of  Federal  and  Indian  coal 
production.  We  requested  that  the 
original  6  coal  companies  participate  in 
our  reengineering  efforts  because  of  the 
different  compliance  scenarios  their 
mines  presented  for  testing.  For 
example,  these  mines  included  coal 
washing  operations,  arm's-length  and 
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non-arm's-length  sales,  free-on-board 
destination  sales,  and  transportation 
allowances.  In  late  2000,  we  expanded 
the  model  to  include  two  additional 
coal  mines  and  two  Indian  sand  and 
gravel  operations. 

On  November  24,  1998,  the  Office  of 
Management  and  Budget  (OMB) 
approved  our  emergency  information 
collection  request  (OMB  Control 
Niunber  1010-0120)  to  collect  and  test 
reporting  formats  and  frequencies  in  the 
solid  minerals  operational  model.  This 
approval  included  the  use  of  three 
forms:  Form  MMS-4430,  Solid  Minerals 
Production  and  Royalty  Report;  Form 
MMS-4431,  Facility  Report;  and  Form 
MMS-4432,  Marketing  Profile.  A 
revised  information  collection  request 
was  submitted  to  OMB  which 
eliminated  Forms  MMS— 4431  and 
MMS-4432  because  we  found  industry 
could  submit  data  using  their  own 
internal  reports.  OMB  approved  this 
revision. 

During  the  model,  we  asked 
participants  whether  our  reengineered 
reporting  formats  were  the  best  option. 
Several  of  the  model  participants 
responded  with  letters  supporting  Form 
MMS-4430.  Some  of  the  reasons  given 
for  their  support  are  as  follows: 

•  Form  MMS-4430  is  designed  to 
collect  the  appropriate  information  from 
solid  mineral  lessees  at  the  appropriate 
time  in  the  business  cycle; 

•  Form  MMS-4430  and  the  three 
other  data  collections  replace  eight 
separate  forms  that  companies  are 
ciurently  required  to  file; 

•  Form  MMS-4430  allows  for  the  net 
reporting  of  prior  period  adjustments 
thus  reducing  reporting  burden  by 
approximately  40  percent;  and 

•  Form  MMS-4430,  as  designed, 
reduces  reporter  burden  and  enhances 
the  acou^cy  of  the  data  submitted 
because  many  fields  are  automatically 
populated  with  and  edited  against  data 
that  MMS  maintains. 

Because  of  the  success  of  the 
operational  model,  MMS  is  proposing  to 
revise  our  reporting  requirements  for 
coal  and  other  solid  minerals  to  include 
all  solid  mineral  reporters  in  our 
reengineered  compliance  process.  We 
believe  these  requirements  will  reduce 
the  reporting  burden  currentiy  placed 
on  industry  and  enhance  oiu  ability  to 
verify  that  proper  royalties  were  paid. 

n.  Reasons  for  Revising  Reporting 
Requirements 

The  new  reporting  requirements 
presented  in  this  proposed  rulemaking 
would  replace  eight  existing  royalty  and 
production  forms  with  a  single  form  and 
three  other  data  collections. 


Form  MMS-4430.  Solid  Minerals 
Production  and  Royalty  Report 

Om  proposed  Form  MMS-4430 
would  provide  many  improvements 
over  existing  reporting  requirements 
including: 

•  No  reporting  of  codes  or  converted 
lease  numbers.  No  product,  transaction 
or  adjustment  reason  codes  would  be 
required  on  Form  MMS-4430.  Also,  we 
would  use  the  Bureau  of  Land 
Management's  (BLM)  lease  serial 
number  rather  than  MMS's  converted 
lease  number.  This  would  reduce  the 
time  required  for  a  reporter  to  complete 
the  form  but  provide  the  same 
substantive  information. 

•  Net  adjustments  reporting.  The 
proposed  Form  MMS-4430  would  allow 
net  reporting  so  that  you  would  report 
only  the  net  change  in  a  transaction. 
Thus,  it  would  eliminate  double  line 
entry  (that  is,  line  reversal  and  reentry) 
when  reporting  an  adjustment. 

•  Electronic  reporting.  Our  proposed 
Internet  submission  of  Form  MMS— 4430 
is  consistent  with  our  electronic 
reporting  rule  for  oil  and  gas  leases  at 
30  CFR  parts  210  and  216.  Like  the  oil 
and  gas  rule,  this  would  help  meet  oiu 
paperwork  reduction  goals  and  reduce 
our  costs  associated  with  document 
handling.  Also,  a  reporter  woidd  be  able 
to  access  online  its  historical  production 
and  royalty  data. 

•  Form  functionality.  Our  proposed 
Form  MMS-4430  woiild  provide  several . 
featiues  that  would  contribute  to 
reduced  reporting  burden  and  error-free 
submissions.  First,  the  proposed  form 
would  combine  most  production  and 
royalty  reporting  into  a  single  form. 
Second,  the  proposed  form  would 
automatically  populate  various  static 
data  fields  that  are  essential  to  the 
production  and  royalty  reporting 
process,  including  lease  niunber,  royalty 
rate,  and  products  produced.  Third,  our 
form  would  provide  arithmetic 
functions  and  built-in  tools  to  provide 
support  for  mine  production  and  sales 
allocations  back  to  the  individual  leases. 
Fourth,  our  proposed  form  would 
contain  electronic  edits  (internal 
integrity  checks).  These  edits  would 
prevent  the  submission  of  forms 
containing  errors  or  omissions  resulting 
from  oversight  or  data  entry  error. 
Reporter  burden,  as  well  as  MMS 
burden,  associated  with  error  correction 
should  decrease  significanUy. 

•  Eliminate  compliance  issues  from 
reports.  The  proposed  Form  MMS-4430 
would  eliminate  selling  arrangement 
codes  that  are  the  source  of  many 
compliance  issues.  We  would  determine 
arm's-length  and  non-arm's-length 
transactions  through  the  other 


document  submissions  discussed  below. 
Fiuther,  many  solid  mineral  producers, 
particularly  of  coal  and  metals,  have 
contract  provisions  that  allow  for  price 
true-up  aJFter  the  initial  sale.  Such  price 
true-ups  are  not  normally  interest- 
bearing  if  they  are  invoiced  timely  to  the 
purchaser  and  if  royalty  is  timely  paid. 
0\ir  proposed  form  would  permit  the 
reporter  to  indicate  on  the  form  that  the 
retroactive  price  adjustment  is  not   . 
interest-bearing.  Our  compliance 
process  would  determine  whether 
further  review  of  the  reported 
retroactive  price  adjustment  is 
necessary. 

•  Eliminate  BLM's  collection  of 
supplementary  information.  Ehiring 
BLM's  production  verification  duties, 
BLM  often  supplements  the  data  we 
provide  with  additional  mine  data 
collected  from  the  producer.  0\ir 
proposed  Form  MMS-4430  would 
collect  total  mine  production  and  sales 
data.  We  believe  collecting  all  of  the 
data  needed  in  one  data  submission  will 
reduce  reporter  burden  and  assist  BLM 
with  its  production  verification  duties. 

•  Create  a  central  database  for  all 
lease/mine  information  accessible  to  all 
BLM  offices  nationwide.  Data  that  MMS 
collects  would  be  immediately 
accessible  to  BLM  offices  nationwide 
and  would  eliminate  delays  found  in 
existing  interagency  data-sharing 
processes. 

•  Collect  lease-level  data  for  the 
entire  mine.  Form  MMS-4430  would 
collect  lease-level  production  and  sales 
value  and  volume  information  for  the 
entire  mine  (including  non-Federal  and 
non-Indian  production  data).  These  data 
were  not  previously  collected  in  any  of 
oiu  existing  forms.  Unlike  oil  and  gas 
lease  production  occurring  from  units, 
communitization  agreements  or 
participating  agreements,  solid  mineral 
lease  production  from  within  a  mine 
constanUy  varies  as  production  panels 
and  pits  shift  across  leases.  A  basic 
compliance  requirement  is  to  assure  that 
the  revenues  generated  from  the  mine's 
sales  are  allocated  to  the  lease  where  the 
production  occurred.  During  the  course 
of  a  royalty  compliance  audit,  we  would 
normally  verify  production  allocation. 
Under  our  reengineered  compliance 
strategy,  we  would  conduct  this 
compliance  check  contemporaneously. 

Other  Proposed  Data  Collections 

In  addition  to  Form  MMS-4430 
described  above,  we  are  proposing  three 
other  regular  data  submissions  by 
reporters.  These  proposed  information 
collections  are  contract  submissions  (for 
certain  minerals),  sales  siunmaries,  and 
facility  data.  This  data  is  created  and 
maintained  by  the  reporter  as  part  of  its 
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normal  business  practices.  Our  goal  is  to 
utilize  the  same  data  the  reporter  uses, 
thus  eliminating  the  need  for  additional 
information  gathering  and  preparation. 
These  other  data  submissions  would 
replace  several  existing  form-based  data 
submissions  and  would  also  provide  us 
earlier  access  to  the  information 
normally  collected  in  the  audit  process. 

We  need  the  three  associated  data 
submissions  as  well  as  the  Form  MMS- 
4430  because  each  individual  form  or 
dociunent,  standing  alone,  cannot 
provide  the  data  necessary  to  monitor 
compliance  contemporaneously.  For 
example,  we  removed  the  selling 
arrangement  code  from  Form  MMS- 
4430  because  other  data  submittals  such 
as  contract  docxunents  and  sales 
summaries  would  provide  us 
information  on  affiliate  sales.  The  same 
compliance  follow-up  would  occiu^  had 
the  lessee  reported  selling  arrangement 
code  200  (non-arm's-length  sales)  on  the 
Form  MMS-2014,  Report  of  Sales  and 
Royalty  Remittance.  Another  example  is 
the  elimination  of  several  production 
reports,  induing  the  Form  MMS— 4060, 
Solid  Minerals  Facility  Report  Parts  A> 
and  B.  Facility  data  that  the  reporter 
uses  as  part  of  its  internal  process  to 
monitor  processing  operations  would 
supplant  this  production  report.  We 
believe  this  approach  is  less 
burdensome  to  the  reporter  yet  results 
in  equal  or  better  data  collected  on 
mineral  processing  operations. 

m.  Analysis  of  Regulatory  Changes 

Part  206 — Product  Valuation 

Almost  all  of  the  amendments  in  part 
206  would  be  nomenclature  changes. 
First,  the  "Royalty  Management 
Program"  reorganized  and  changed  its 
name  to  "Minerals  Revenue 
Management"  effective  October  1,  2000. 
We  would  insert  the  new  name  of  our 
organization,  wherever  the  old  name 
occurs,  and  change  management  titles 
and  the  names  and  addresses  of  internal 
working  groups  that  were  also  affected 
by  the  reorganization.  Second,  we 
would  replace  "Form  MMS-2014"  with 
"Form  MMS-4430"  to  reflect  the 
proposed  reporting  requirements  in  this 
rulemaking.  You  will  see  many  of  these 
types  of  changes  throughout  the 
remainder  of  this  proposed  rulemaking 
so  they  will  not  be  discussed  again. 

In  addition,  we  propose  to  remove  the 
requirements  in  §§  206.254(a)  and 
206.453(a)  to  report  quality  data  on 
solid  minerals  because  the  existing 
production  forms  that  capture  quality 
data  would  be  eliminated.  Therefore,  we 
have  inserted  more  new  comprehensive 
quality  requirements  for  sales  siunmary 
data  in  §  210.202  which  is  summarized 


in  a  table.  We  would  also  remove 
§§  206.263  and  206.462  because  the 
requirement  to  submit  sales  contracts  in 
these  two  sections  duplicate  or 
contradict  our  proposed  reporting 
requirements.  "The  procedures  for 
valuing  coal  and  other  solid  minerals  for 
royalty  purposes  would  not  be  affected 
by  this  proposed  rule. 

Part  210 — Forms  and  Report 
Subpart  A — General  Provisions 

Section  210.10    Information  Collection 

We  would  revise  §  210.10  to  add  our 
proposed  information  collections  to  the 
list  of  collections  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
remove  other  information  collections 
eliminated  by  this  rulemaking.  See  our 
discussion  of  §§  210.200  through 
210.205  below  for  a  complete 
explanation  of  the  new  reporting 
requuements. 

Subpart  E — Solid  Minerak,  General 

We  would  remove  existing  §§  210.200 
through  210.204  because  they  pertain  to 
forms  that  would  be  eliminated  in  this 
proposed  rulemaking.  We  would  add 
new  §§  210.200  through  210.205  to 
explain  our  proposed  reporting 
requirements. 

Section  210.200    What  Is  the  Purpose 
of  This  Subpart? 

This  section  would  explain  that  the 
purpose  of  this  subpart  is  to  specify 
your  production  and  royalty  reporting 
requirements  for  Federal  and  Indian 
solid  mineral  leases. 

Section  210.201     How  Do  I  Submit 
Form  MMS-4430.  Solid  Minerals 
Production  and  Royalty  Report? 

What  to  submit.  We  would  add  this 
section  to  explain  the  requirements  to 
submit  Form  MMS-4430.  Form  MMS- 
4430  would  replace  Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance, 
and  Form  MMS-4059,  Solid  Minerals 
Operations  Report  Parts  A  and  B. 

Form  MMS--4430  would  significanUy 
change  what  data  is  reported  to  MMS 
using  a  form.  For  production  that  is 
processed  prior  to  sale  [e.g.,  washed 
coal,  soda  ash,  potash,  or  metal 
concentrates),  you  would  not  report  the 
raw  ore  production  volumes  on  Form 
MMS-4430.  You  would  only  report  the 
tons  that  are  actually  sold  and  on  which 
royalty  is  due.  For  example,  if  you 
produce  1 ,600  tons  of  trona  ore  and  you 
refine  1 ,000  tons  of  soda  ash  from  that 
raw  production,  you  would  only  report 
the  tons  of  soda  ash  produced  and, 
separately,  the  tons  sold  and  the  sales 
proceeds.  Raw  production  and  the 
associated  processing  activity  would  be 


captiued  on  another  data  submission. 
This  submission  called  "facility  data"  is 
discussed  later  in  this  preamble. 

Proposed  Form  MMS-4430  would 
eliminate  reporting  of  specific  but 
related  products  and,  instead,  group 
related  products  into  a  family  of 
products.  For  example,  potash 
producers,  instead  of  reporting  muriates 
of  potash  (chemical,  coarse,  fine, 
granular,  industrial,  soluable,  or 
standard)  as  required  by  ciurent 
reporting  instructions,  woidd  group 
these  miuiates  of  potash  and  report 
production  only  as  potash. 

Form  MMS-4430  also  incorporates  a 
new  reporting  requirement  based  on  the 
use  of  remote  storage  and  sales  points. 
If  you  move  imsold  production  to  five 
or  fewer  remote  storage  sites  and 
conduct  sales  from  those  sites,  you 
would  be  required  to  report  the  sales  for 
each  site  separately  on  the  Form  MMS- 
4430.  If  you  conduct  sales  bxim  more 
than  five  remote  storage  sites,  you 
would  be  required  to  combine  the  sales 
bom  all  sites  on  one  Form  MMS-4430. 
Our  experience  from  the  solid  minerals 
operational  model  showed  that  some 
producers  move  production,  unsold, 
from  the  mine  to  distant  points  such  as 
from  Utah  coal  mines  to  the  Port  of  Los 
Angeles  Export  Terminal.  Producers 
ship  coal  to  this  port  facility  over 
several  months  until  a  sufficient 
quantity  of  coal  has  accumulated  to 
supply  a  vessel  sale.  These  remote 
storage  and  sales  points  operate 
similarly  to  a  mine,  gaining  and  losing 
inventory  based  on  sales  activities. 
However,  inventories  at  remote  storage 
sites  function  independently  of  the 
mine's  inventories.  Thus,  when  a  sale 
occurs  at  the  remote  storage  site,  the 
allocations  of  sales  proceeds  back  to  the 
leases  would  be  different  from  the  sales 
occurring  at  the  mine.  Because  Form 
MMS-4430  includes  inventory 
management  functions,  the  sales  fit>m 
five  or  fewer  remote  storage  sites  would 
be  reported  separately  on  the  Form 
MMS-^430. 

When  to  submit.  Form  MMS-4430 
would  be  due  at  the  end  of  the  month 
following  the  month  activity  occurs 
assuming  yoiu  lease  requires  royalty 
payments  on  a  monthly  cycle.  If  your 
lease  requires  a  different  royalty 
payment  cycle,  you  would  submit  this 
form  at  the  same  time  your  payment  is 
due  in  accordance  with  your  lease 
terms.  If  the  information  on  a  previously 
reported  Form  MMS-4430  is  incorrect, 
you  must  submit  a  revised  report  by  the 
end  of  the  month  in  which  you  discover 
the  error. 

How  to  submit.  Form  MMS-4430 
would  be  submitted  to  MMS  using  the 
Internet.  The  production  and  royalty 
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module  associated  with  this  Internet 
application  would  allow  solid  mineral 
reporters  to  submit  and  maintain  solid 
mineral  data  via  the  Internet  for  the  first 
time.  A  system  user  would  be  furnished 
a  valid  log-in  identification  and 
password.  MMS's  Internet  application 
would  handle  all  security  and 
authentication  required  by  system  users. 

We  have  provided  two  exceptions  to 
the  electronic  reporting  requirement  to 
prevent  undue  burden  on  small 
businesses.  One,  you  would  not  be 


required  to  report  electronically  if  you 
report  only  annual  obligations  such  as 
rent  or  minimum  royalty.  Two,  you 
would  not  be  required  to  report 
electronically  if  you  are  a  small 
business,  as  defined  by  the  U.S.  Small 
Business  Administration,  and  you  have 
no  computer  and  no  plans  to  purchase 
a  computer  or  contract  with  an 
electronic  reporting  service. 


Data  element 


Coal 


Purchaser  name  or 
unique  ID. 

Sales  units  

Gross  proceeds    . 

Processing  or 
washing  costs. 

Transportation 
costs. 

Name  of  product 
type  sokj. 

Btu/Ib  

Ash  % 

Sulfur  %  

lbs  SO2  

Moisture  %  

By-product  units  ... 

P2O5  % 

Size  

Net  sn>elter  return 
data. 

Ottier  data  e.g., 
royalty  calcula- 
tion worksheet. 


Monthly  

Monthly  

Monthly  

Monthly  .; 

Monthly  

Not  required 

Monthly  

Monthly  

Monthly  

Monthly  

Monthly  

Not  required 
Not  required 

Monthly  

Not  required 

As  requested 


Sodium/potassium 


As  requested 

Monthly  

Monthly  

Monthly  

Monthly  

Monthly  

(Mot  required 
Not  required 
Not  required 
Not  required  . 
Not  required  . 
As  requested 
Not  required  , 
Not  required  . 
Not  required  . 

Monttily  


Westem  phos- 
phate 


Section  210.202    How  Do  I  Submit 
Sales  Summaries? 

What  to  submit.  We  intend  to  collect 
the  sales  summary  data  in  the  least 
burdensome  manner.  This  means,  to  the 
extent  possible,  using  information  that 
you,  as  a  solid  minerals  reporter,  have 
already  generated  as  part  of  your  normal 
business  practices.  The  following  table 
summarizes  the  sales  summary  data 
elements  you  would  be  required  to 
submit  for  a  specific  lease  type  or 
mineral: 


Monthly  ......; 

Monthly  

Not  required 
Not  required 

Not  required 

Not  required 

Not  required 
Not  required 
Not  required 
Not  required 

Monthly  

Monthly  

Monthly  

Not  required 
Not  required 

As  requested 


Metals 


Monthly  

Monthly  

Monthly  

Monthly  

Monthly  

Monthly  

Not  required 
Not  required 
Not  required 
Not  required 
Not  required 
As  requested 
Not  required 
Not  required 
Monthly  

As  requested 


All  other  leases 

with  ad  valorem 

royalty  tenms 


Monthly  

Monthly  

Monthly  

Monthly  

Monthly  

Monthly  

Not  required 
Not  required 
Not  required 
Not  required 
Not  required 
As  requested 
Not  required 
As  requested 
Not  required 

As  requested 


All  ottier  leases 
with  no  ad  valo- 
rem royalty 
tenms 


As  requested. 

Monthly. 
Not  required. 
Not  required. 

Not  required. 

As  requested. 

Not  required. 
Not  required. 
Not  required. 
Not  required. 
Not  required. 
Not  required. 
Not  required. 
Not  required. 
Not  required. 

As  requested. 


When  to  submit.  For  leases  with  ad 
valorem  royalty  terms,  you  would  be 
required  to  submit  sales  summaries 
monthly.  For  leases  with  no  ad  valorem 
royalty  terms  (that  is,  leases  with  royalty 
terms  that  do  not  depend  upon  sales 
value  to  determine  royalty  due  such  as 
cents-per-ton  or  dollars-per-unit),  you 
would  submit  sales  summaries  monthly 
only  if  yoy  are  specifically  requested  to 
do  so. 

How  to  submit.  Sales  sixmmary  data  is 
not  submitted  on  a  form.  Sales  summary 
data  would  be  submitted  in  the  same 
format  the  producer  uses.  Our 
experience  fi-om  the  solid  minerals 
operational  model  shows  that  most 
companies  maintain  sales  summary  data 
using  off-the-shelf  spreadsheet  software 
such  as  Microsoft  Excel.  We  would 
prefer  that  you  submit  these  data 
electronically,  using  electronic  mail. 
Electronic  submission  of  data  allows  us 
to  transfer  that  data  to  our  internal 
systems  and  formats  for  analysis.  We 
would  establish  an  electronic  mailbox 
for  receipt  of  these  data.  We  would  also 


accept  sales  summary  data  in  paper 
copy;  however,  this  approach  is  not 
preferred  because  of  the  additional  cost, 
handling  and  storage  burden. 

Section  210.203    How  Do  I  Submit 
Sales  Contmcts? 

What  to  submit.  You  would  be 
required  to  submit  sales  contracts, 
agreements,  contract  amendments  or 
other  docmnents  that  affect  gross 
proceeds  received  for  the  sale  of  lease 
production. 

When  to  submit.  You  would  be 
required  to  submit  sales  contracts, 
agreements,  contract  amendments  or 
other  docimients  affecting  gross 
proceeds  as  follows: 

•  If  you  produce  Federal  or  Indian 
coal,  you  woiUd  submit  your  sales 
contracts  to  us  quarterly.  Contracts  or 
contract  amendments  entered  into 
during  the  preceding  quarter  would  be 
submitted  to  us  whether  or  not  sales 
under  that  contract  had  commenced. 

•  If  you  produce  sodium  or  potassium 
compoimds  fi'om  Federal  or  Indian 


leases,  you  would  submit  sales  contracts 
to  us  quarterly  only  if  requested  by 
MMS.  We  are  proposing  less  frequent 
contract  submission  for  sodium  and 
potassium  producers  because  most 
sodium  and  potassium  products  are  sold 
in  refined  form  that  have  identical 
quality  from  month  to  month  and  from 
customer  to  customer.  Thus,  many  of 
the  pricing  issues  related  to  quality 
variables  that  appear  in  coal  and  metal 
concentrate  contracts  do  not  occur  in 
sodium  and  potassium  sales  agreements. 

•  Phosphate  producers  consume 
most,  if  not  all,  production  internally  in 
complex  chemical  processing  plants, 
which  produce  elemental  phosphorus 
and  different  fertilizer  compounds. 
MMS  determines  value  in  these  cases 
using  a  non-arm's-length  valuation 
process.  However,  some  phosphate  ore 
by-products  are  produced  and  sold  at 
arm's-length.  For  these  sales,  you  would 
submit  sales  contracts  quarterly  only  if 
requested  by  MMS. 

•  If  you  produce  metals  from  Federal 
or  Indian  leases,  you  would  submit  your 
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sales  contracts  (typically  net  smelter 
return  contracts)  to  us  quarterly. 

•  If  you  produce  from  any  other  ad 
valorem  lease,  you  would  submit  sales 
contracts  on  a  quarterly  basis  only  if 
requested  by  MMS.  Minerals  in  this 
category  vary  considerably  and  include, 
for  example,  garnets,  limestone, 
gilsonite,  quartz  crystals,  and  some  sand 
and  gravel  leases. 

•  If  you  produce  from  any  other  lease 
with  no  ad  valorem  royalty  terms — that 
is,  leases  in  which  the  royalty  due  is  not 
dependent  upon  sales  price  such  as 
cents-per-ton  or  dollars-per-unit — you 
would  not  be  required  to  submit  sales 
contracts. 

How  to  submit.  You  would  be 
required  to  submit  paper  copies  of  your 
contracts  to  us  using  either  courier 
service  or  the  U.S.  Postal  Service  and 
the  addresses  in  §  210.203(c). 

Section  2 1 0.204    How  Do  I  Submit 
Facility  Data? 

What  to  submit.  We  are  proposing  to 
eliminate  the  Form  MMS-4060,  Solid 
Minerals  Facility  Report  Parts  A  and  B, 
relating  to  solid  mineral  processing 
operations.  We  would  replace  the  data 
normally  supplied  on  these  forms  with 
other  types  of  facility  data.  The  facility 
data  you  would  supply  would  include 
the  total  throughput  of  the  plant, 
including  Federal,  Indian,  non-Federal, 
and  non-Indian  lease  production.  This 
approach  to  collecting  facility  data  is 
consistent  with  the  physical  operations 
of  processing  plants  because  production 
fit)m  the  various  leases  in  the  mine  is 
normally  conuningled  at  the  time  the 
production  is  input  to  the  plant. 

How  to  submit.  Facility  data  would 
not  be  submitted  on  a  form.  Generally, 
facility  data  would  be  submitted  in  the 
same  format  normally  used  by  the 
producer  because  all  producers  who 
process  solid  minerals  prior  to  sale 
maintain  records  of  processing  plant 
operations.  As  a  minimum,  your  facility 
data  submissions  must  include 
identification  of  your  facility,  the  mines 
served,  input  quantity,  output  quantity, 
and  output  quality  or  product  grades. 
We  would  prefer  that  you  submit  these 
data  electronically,  using  electronic 
mail.  Electronic  submission  of  data 
allows  us  to  transfer  data  to  our  internal 
systems  and  formats  for  analysis.  We 
would  establish  an  electronic  mailbox 
for  receipt  of  these  data.  We  would  also 
accept  facility  data  in  paper  copy; 
however,  this  approach  is  not  preferred 
because  of  the  additional  costs, 
handling  and  storage  burden. 

When  to  submit.  You  would  be 
required  to  submit  monthly  facility  data 
for  the  following  leaseable  minerals: 


1.  Coal — If  you  wash  coal,  you  would 
submit  facility  data. 

2.  Sodium  or  potassium — If  you  refine 
sodium  or  potassium  products, 
including  dissolution,  crystallization, 
compacting,  or  other  processing  to  make 
products  to  which  ad  valorem  royalty 
terms  apply,  you  would  submit  facility 
data. 

3.  Metals — If  you  concentrate  metal- 
bearing  ores  to  produce  a  metal 
concentrate  to  which  ad  valorem  royalty 
terms  apply,  you  would  submit  facility 
data. 

4.  All  other  ad  valorem  lease 
production — If  you  process  raw  lease 
production  through  any  form  of  a 
beneficiation,  concentration,  or  any 
other  mineral  processing  prior  to  sale, 
and  ad  valorem  royalty  terms  apply  to 
the  value  of  the  processed  product,  you 
would  submit  facility  data. 

Section  210.205    Do  I  Need  To  Submit 
Additional  Documents  or  Evidence  to 
MMS? 

We  added  this  section  to  emphasize 
that  Federal  and  Indian  lease  terms 
allow  us  to  request  other  information  to 
support  our  compliance  activities; 
however,  we  will  request  the  additional 
information  only  as  needed,  not  as  a 
regular  submission. 

Part  216 — ^Production  Accounting 

Subpart  A — General  Provisions 

Section  216.11     Electronic  Reporting 

We  would  revise  §  216.11  to  add  the 
reference  to  electronic  reporting 
requirements  for  Form  V^S-4430. 

Section  216.15    Reporting  Instructions 

We  would  revise  §  216.15  to  inform 
solid  minerals  reporters  where  they  may 
obtain  solid  mineral  reporting 
instructions. 

Section  216.16    Where  to  Report 

In  §  216.16,  we  would  add  MMS 
addresses  where  reporters  would  send 
paper  reports  for  solid  mineral  leases. 

Section  216.21     General  Obligations  of 
the  Reporter 

We  would  revise  §  216.21  to  remove 
the  references  to  the  Production 
Accounting  and  Auditing  System 
(PAAS)  because  it  will  be  replaced  by  a 
new  system  effective  October  1,  2001. 

Section  216.40    Assessments  for 
Incorrect  or  Late  Reports  and  Failure  to 
Report 

We  would  revise  §  216.40  to  include 
assessments  for  lines  related  to 
production  reported  on  the  Form  MMS- 
4430. 


Sections  216.200  through  216.204 

We  would  remove  §§  216.200  through 
216.204  that  describe  existing  reports 
and  reporting  requirements.  These 
reports  would  be  eliminated  by  the 
proposed  information  collection  in  this 
rule. 

Part  218 — Collection  of  Royalties  and 
Rentals,  Bonuses  and  Other  Monies  Due 
the  Federal  Government 

Section  218.40    Assessments  for 
Incorrect  or  Late  Reports  and  Failure  To 
Report 

We  would  revise  §  218.40  to  add 
assessments  for  lines  related  to  royalty 
reported  on  the  Form  MMS-4430.  We 
are  also  making  a  technical  correction  to 
remove  assessments  under  this  section 
with  respect  to  oil  and  gas  leases. 
Assessments  for  oil  and  gas  leases  for 
chronic  erroneous  reporting  are  now 
governed  by  30  U.S.C.  1725,  enacted  as 
part  of  the  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996. 

Section  218.51    How  to  Make  Payments 

We  would  make  nomenclature  and 
address  changes  as  necessary. 

Section  218.201    Method  of  Payment 

We  would  refer  solid  mineral 
reporters  to  §  218.51  for  reporting 
instructions  except  that: 

(1)  The  definition  of  "report"  would 
be  Form  MMS-4430,  rather  than  Form 
MMS-2014; 

(2)  Solid  mineral  reporters  would 
include  both  their  customer 
identification  and  customer  document 
identification  numbers  on  their  payment 
document,  rather  than  the  information 
required  under  §  218.51(f)(1);  and 

(3)  For  rental  payments  not  reported 
on  Form  MMS-4430,  solid  mineral 
reporters  would  include  the  MMS 
Courtesy  Notice,  when  provided,  or 
write  their  customer  identification 
number  and  government-assigned  lease 
niunber  on  the  payment  document, 
rather  than  the  information  required 
under  §218.51(f)(4)(iii). 

Section  218.203    Recoupment  of 
Overpayments  on  Indian  Mineral  Leases 

We  would  make  nomenclature  and 
address  changes  as  necessary.  . 

rv.  Procedural  Matters 

1 .  Public  Comment  Policy 

Qui  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regidar  business  hours  and  on 
our  Internet  site  at  www.mrm.mms.gov. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
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honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  yoiu  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

2.  Summary  Cost  and  Benefit  Data 

We  have  sununarized  below  the 
economic  impacts  of  this  rule  on  the 
groups  affected  by  our  regulations: 
Industry,  State  and  local  governments, 
Indian  tribes  and  allottees,  and  the 
Federal  Govenunent.  All  costs 
summarized  below  are  associated  with 
reporting  changes.  As  stated  previously, 
this  rule  does  not  affect  the  valuation — 
for  royalty  purposes — of  Federal  or 
Indian  coal  or  other  solid  minerals.  The 
cost  and  benefit  information  in  this  Item 
2  of  Procediual  Matters  is  used  as  the 
basis  for  the  Departmental  certifications 
in  Items  3-12. 

A.  Industry 

The  effect  of  the  information 
collection  changes  in  this  proposed 
rulemaking'Would  be  a  net  savings  of 
$173,000  per  year  for  all  solid  minerals 
reporters,  calculated  as  follows: 

Cost — New  Information  Collection. 
We  estimate  that  there  are  200  solid 
mineral  lessees  who  are  required  to 
report  production  and  royalty 
information  to  us.  Using  the  annual 
reporting  burden  experienced  by  the 
participants  in  the  operational  model, 
we  estimate  the  annual  cost  of  the  new 
information  collection  proposed  in  this 
rulemaking  to  be  $68,100,  calculated  as 
follows: 

Form  MMS-4430.  The  average 
reporting  burden  for  completing  Form 
MMS-4430  is  20  minutes  per  month. 
We  estimate  that  all  200  solid  minerals 
lessees  will  submit  Form  MMS-4430. 
and  that  this  annual  reporting  burden 
will  be  800  hours  (200  lessees  x  Vs  hour 
per  month  x  12  months). 

Sales  summaries.  The  average 
reporting  burden  for  sales  summaries  is 
15  minutes  per  month.  We  estimate  that 
120  lessees  will  submit  sales  summary 
data  and  that  this  annual  reporting 
burden  will  be  360  hours  (120  lessees  x 
V4  hour  per  month  x  12  months). 

Facility  data.  The  average  reporting 
burden  for  facility  data  is  15  minutes 
per  month.  We  estimate  that  30  lessees 


will  submit  fecility  data  and  that  this 
aimual  reporting  burden  will  be  90 
hours  (30  lessees  x  '/»  hour  per  month 
X  12  months). 

Contracts  and  contract  amendments. 
Contracts  and  contract  amendments  will 
be  copied  and  sent  to  MMS.  The  average 
reporting  burden  for  providing  contracts 
and  contract  amendments  to  us  is  1 
hour.  We  estimate  that  90  lessees 
(predominantly  coal  companies)  will 
submit  contracts  and  contract 
amendments.  Consequently,  the  annual 
reporting  burden  is  90  hours  (90  lessees 
X  1  hour  per  year). 

Additional  documents  or  evidence. 
Federal  and  Indian  lease  terms  allow  us 
to  request  detailed  statements, 
documents,  or  other  evidence  that 
supports  our  compliance  and  asset 
management  responsibilities.  We  will 
request  this  additional  information  as 
we  need  it,  not  as  a  regular  submission. 
We  estimate  that  10  percent  of  the  200 
solid  minerals  lessees,  or  20  lessees, 
will  submit  this  additional  information 
annually,  and  that  each  lessee  will 
require  1  hour  to  submit  this 
information  for  a  total  annual  reporting 
burden  of  20  hours. 

Method  of  Payment.  Each  payment 
document  associated  with  Form  MMS- 
4430  (Electronic  Funds  Transfer  or  hard 
copy  check)  must  be  annotated  with  the 
lessee's  customer  identification  and  the 
customer  dociunent  identification 
numbers.  For  each  rental  payment 
document  not  reported  on  Form  MMS- 
4430.  the  lessee  must  include  the  MMS 
Courtesy  Notice,  when  provided,  or 
annotate  the  payment  document  with 
the  customer  identification  number  and 
Government-assigned  lease  number. 
This  requirement  will  help  MMS  link 
payments  with  Form  MMS-4430 
submittals. 

The  annual  reporting  burden  for  all  of 
these  documents  is  summarized  below: 


Document  name 

Estimated 
hours  to 
prepare 

and  submit 

Total  cost 

hrsx$50/ 

hr 

Form  MMS-4430  .. 
Sales  summaries  .. 
Facility  data  

800 

360 

90 

90 
20 

2 

$40,000 

18,000 

4,500 

4,500 
1,000 

^  100 

Contracts  and  sub- 
sequent amend- 
ments   

Other  docun>ents  .. 

Method  of  pay- 
ments   

Total 

1,362 

$68,100 

Cost — Planning  Meetings.  Submitting 
this  information  to  us  will  not  require 
an  initial  capital  cost  by  the  respondent. 
We  will  meet  with  each  reporter's 
information  technology  staff  to 


coordinate  computer-related  issues  with 
the  implementation  of  this  information 
collection  and  to  assist  us  in  developing 
software  requirements  and  describing 
the  company's  hardware  and  software 
configiu-ation.  We  will  provide  the 
necessary  electronic  reporting  software 
interface  with  our  financial  and 
production  application  systems  for  the 
companies  to  submit  the  required 
information. 

Benefit — Eliminating  Eight  Existing 
Reports.  MMS  currently  requires  solid 
minerals  reporters  to  submit  eight 
separate  forms: 

1.  Form  MMS-4030,  Payor 
Information  Form  (PIF).  OMB  Control 
Number  1010-0064.  This  form  is  used 
to  establish  and  maintain  the  payor 
accoimts  required  for  processing  Form 
MMS-2014.  Estimated  annual  burden 
hours  are  173. 

2.  Form  MMS-2014.  Report  of  Sales 
and  Royalty  Remittance,  OMB  Control 
Number  1010-0022.  This  form  serves  as 
the  monthly  report  form  on  which 
payors  report  all  royalty  and  lease-level 
transactions.  Estimated  annual  burden 
hoiu's  for  solid  mineral  payors  are  1.884. 

3.  Form  MMS-4050,  Mine 
Information  Form  (MIF).  OMB  Control 
Number  1010-0063.  This  form  is  used 
to  establish  and  maintain  mine-level 
production  reporting.  Estimated  annual 
bxu-den  hours  for  forms  in  this  number 
3  and  numbers  4  through  8  below  are 
2.763. 

4.  Form  MMS-4051.  Facility  and 
Measurement  Information  Form  (FMIF). 
OMB  Control  Number  1010-0063.  This 
form  is  used  to  establish  and  maintain 
facilities  in  the  volume-tracking  system 
including  identifying  key  sales/transfer 
measurement  points  that  are  required  to 
track  production  and  identify  all 
secondary  processing  and  remote 
storage  facilities. 

5.  Form  MMS-4059-A,  Solid 
Minerals  Operations  Report.  Part  A 
(SMOR-A).  OMB  Control  Number 
1010-0063.  This  form  is  used  to 
identify,  for  a  mine,  the  quantity  and 
quality  of  all  raw  materisd  produced 
fromeach  Federal  or  Indian  lease, 
specify  the  disposition  of  those  raw 
materials  including  sales,  transfers,  and 
adjustments,  and  track  raw  material 
inventories. 

6.  Form  MMS-4059-B,  Solid  Minerals 
Operations  Report,  Part  B  (SMOR-B), 
OMB  Control  Number  1010-0063.  This 
form  is  used  to  allocate  sales  irom  a 
secondary  processing  or  remote  storage 
facility  back  to  individual  Federal  or 
Indian  leases  within  a  mine. 

7.  Form  MMS-4060-A.  Solid 
Minerals  Facility  Report,  Part  A  (SMFR- 
A),  OMB  Control  Number  1010-0063. 
This  form  is  used  to  provide  detailed 
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information  on  a  secondary  processing 
facility's  inputs/outputs. 

8.  Form  MMS-4060-B,  Solid  Minerals 
Facility  Report,  Part  B  (SMFR-B),  OMB 
Control  Number  1010-0063.  This  form 
is  used  to  show  a  secondary  processing 
or  remote  storage  facility's  raw  material 
receipts,  production,  inventory,  and 
disposition. 

These  eight  forms  would  be  replaced 
by  Form  MMS-4430  and  other  data 
submissions  described  in  the  cost 
section  above.  The  combined  annual 
burden  that  will  be  eliminated  if  these 
eight  forms  are  no  longer  submitted  by 
solid  mineral  reporters  is  4,820  houis  or 
a  total  cost  of  $241 .000.  The  effect  of 
replacing  these  eight  forms  with  the 
new  information  collection  (costing 
$68,100)  would  be  an  estimated  savings 
of  $1 73.000  per  year. 

Issues  Adding  Small  Businesses. 
Approximately  200  solid  mineral 
reporters  submit  forms  and  other 
information  to  MMS,  91  percent  of 
which  are  small  businesses  because  they 
have  500  employees  or  less.  As  noted 
earlier,  the  effect  of  the  information 
collection  changes  in  this  proposed 
rulemaking  would  be  a  net  savings  of 
$173,000  per  year  for  all  solid  minerals 
reporters.  We  expect  small  businesses  to 
benefit  proportionately  from  the 
reduction  in  reporting  burden. 

Using  the  experience  gained  through 
the  model,  oxu  reengineered  initiative 
ensures  that  the  information  requested 
is  the  minimiun  necessary  and  places 
the  least  possible  burden  on  industry. 
We  have  further  provided  two 
exceptions  to  the  requirement  to  submit 
the  Form  MMS-4430  electronically  to 
avoid  placing  undue  burden  on  small 
businesses.  You  would  not  be  required 
to  report  electronically  if  you  report 
only  annual  obligations  such  as  rent  or 
minimum  royalty.  Fiulher.  you  would 
not  be  required  to  report  electronically 
if  you  are  a  small  business,  as  defined 
by  the  U.S.  Small  Business 
Administration,  and  you  have  no 
computer  and  no  plans  to  purchase  a 
computer  or  contract  with  an  electronic 
reporting  service.  For  other  data 
submissions,  respondents  including 
small  businesses  or  other  small  entities 
would  have  the  flexibility  to  submit 
information  to  us  via  hard  copy  or 
electronic  submissions. 

During  the  siunmer  2001.  we  plan  to 
hold  several  seminars  to  explain  the 
revised  reporting  requirements.  We  will 
encourage  all  solid  mineral  lessees  to 
attend  one  of  these  seminars  to 
familiarize  themselves  with  the  revised 
reporting  requirements  and  to  prepare  to 
implement  these  requirements. 

We  will  meet  with  each  company's 
information  technology  staff  to  assist  in 


setting  up  hardware  and  software 
configiu^tion.  We  plan  to  provide  the 
necessary  electronic  reporting  software 
that  will  interface  with  our  financial 
and  production  application  systems.  We 
will  also  cover  the  cost  associated  with 
the  development  and  implementation  of 
the  reporting  software.  We  wrill  provide 
any  initial  software  formatting  or  other 
assistance  needed  to  get  a  company 
ready  to  comply  with  the  new 
information  collection  proposed  in  this  ' 
rule  by  October  1.  2001. 

B.  State  and  Local  Governments 

This  rulemaking  would  not  impose 
any  additional  costs  on  State  or  local 
govenunents. 

C.  Indian  Tribes  and  Allottees 

This  rulemaking  would  not  impose 
any  additional  costs  on  Indian  tribes  or 
allottees. 

D.  Federal  Government 

MMS  is  reengineering  its  financial 
and  compliance  processes  to  transform 
its  function-based  program  to  a  process- 
centered  organization.  The  new 
reengineered  MMS  will  be  highly 
integrated  and  positioned  to  provide 
roydty  management  services  at  less  cost 
to  the  Nation.  Some  of  the  more 
important  goals  for  the  reengineering 
initiative  include  cutting  in  half  the 
time  necessary  to  collect  and  verify 
mineral  revenues,  distributing  revenue 
to  States  and  Indian  mineral  ov^mers 
within  1  business  day,  reducing 
industry  reporting  requirements,  and 
modernizing  our  computer  and  software 
systems. 

We  are  undertaking  this  reengineering 
initiative  because  new  legislative 
mandates,  such  as  the  Federal  Oil  and 
Gas  Royalty  Simplification  and  Fairness 
Act  of  1996,  and  market  changes  require 
MMS  to  replace  its  outdated  computer 
systems  to  facilitate  a  more  cost- 
effective  operation.  MMS  expects 
significant  reduction  in  annual 
operating  costs  of  administration, 
accelerated  cash  flows  through 
reductions  in  current  business  cycle 
times,  and  increased  revenue  through 
improved  compliance  coverage. 

Although  all  benefits  of  this 
rulemaking  cannot  be  quantified  at  this 
time,  the  Federal  Government  should 
see  significant  savings  and  far  greater 
efficiencies. 

The  quantifiable  costs  and  benefits  of 
this  proposed  rulemaking  to  the  Federal 
Government  is  a  cost  of  $424,700  in  the 
first  two  years  after  this  rule  is  effective 
and  a  savings  of  $20,800  each  year 
thereafter,  as  calculated  below. 

Benefit — Personnel.  We  estimate  that 
Solid  Minerals  and  Geothermal 


Compliance  and  Asset  Management's  23 
employees  will  allocate  about  10 
percent  of  their  time  to  collect  and 
analyze  contracts,  sales  simunaries,  and 
facility  data  required  by  this  rulemaking 
for  a  total  cost  of  $239,200  (2.3 
employees  x  2,080  hours/year  x  $50/ 
hour)  annually.  However,  under  current 
reporting  processes.  Solid  Minerals  and 
Geothermal  Compliance  and  Asset 
Management  allocates  the  equivalent  of 
2.5  employees  aimually  to  error 
correction.  Under  this  rulemaking  error 
correction  is  expected  to  be  negligible. 
Therefore  this  rulemaking  nets  no 
additional  persoimel  cost  but  rather  a 
minimal  savings  of  .2  employees  or 
$20,800  (.2  employees  x  2.080  hours/ 
year  x  $50/hour)  annually. 

These  employees  will  also  resolve 
compliance  issues  using  end-to-end 
processes  that  eliminate  handoffs  that 
would  otherwise  occur  between 
functionally  aligned  imits  which  also 
improves  efficiencies. 

'This  rule  would  allow  substantial 
administrative  dollar  savings  to  MMS. 
Owing  to  the  elimination  of  eight 
separate  reporting  forms  under  this 
proposed  rule,  MMS  can  utilize  its  solid 
minerals  personnel  more  efficiently  and 
effectively  for  verification  of  mineral 
revenues.  Solid  minerals  personnel 
would  review  and  process  only  one 
reporting  form  in  place  of  eight  existing 
reporting  forms,  which  would  result  in 
associated  reductions  in  error 
corrections,  document  handling  issues, 
data  entry  problems,  and  time  spent 
correcting  those  issues  with  industry 
persoimel. 

Cost — Computer  software.  MMS  is 
also  building  a  computer  platform  and 
associated  database  as  the  host  for  data 
collected.  This  computer  platform,  and 
associated  cost  to  MMS,  will  involve 
data  from  the  Onshore,  Offshore,  and 
Solid  Minerals  Operational  Models  and 
all  exception  processing  and 
compliance  activity.  We  estimate  the 
cost  for  the  solid  minerals  portion  of  the 
new  computer  system  to  be  about 
$445,500  within  the  first  and  second 
years  after  implementation  of  this  rule 
or  $891,000  over  2  fiscal  years  ($891,000 
+  2  =  5445,500). 

MMS  has  allocated  the  cost  of  its 
solid  minerals  portion  of  the  new 
computer  system  in  its  reengineering 
budget  requests.  Accordingly,  MMS  will 
not  need  additional  funds  for  computer 
systems  as  a  result  of  the  provisions 
proposed  in  this  rulemaking. 

3.  Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
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Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

(3)  This  rule  does  not  alter  the* 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

4.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  adverse  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  For  additional 
information  on  small  business  issues, 
see  the  cost  and  benefit  data  in  item  2 
of  these  Procedural  Matters. 

Your  comments  are  important.  The 
Small  Business  and  Agricultural 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Feiimess  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  in  this  rule,  call  1-888-734- 
3247. 

5.  Small  Business  Regulatory 
Enforcement  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or  • 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

6.  Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
imfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 


unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.)  is  not 
required. 

7.  Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
1 2630.  this  proposed  rule  does  not  have 
significant  takings  implications.  This 
rule  does  not  impose  conditions  or 
limitations  on  the  use  of  any  private 
property;  consequently,  a  takings 
implication  assessment  is  not  required. 

8.  Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  this  proposed  rule  does  not  have 
Federalism  imj)lications.  This  rule  does 
not  substantially  or  directly  affect  the 
relationship  between  the  Federal  and 
State  governments  or  impose  costs  on 
States  or  locafities. 

9.  Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

1 0.  Paperwork  Reduction  Act  of  1 995 

We  are  soliciting  comments  on  the 
information  collection  associated  with 
this  rulemaking.  The  information 
collection  is  titled  "Solid  Minerals 
Compliance  and  Asset  Management 
Process"  and  has  been  submitted  to 
OMB  for  review  and  approval.  Written 
comments  should  be  submitted  on  or 
before  July  5,  2001. 

You  may  submit  comments  directly  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Interior  Department  (OMB  Control  No. 
1010-0120).  725  17th  Street.  NW, 
Washington,  DC  20503.  Also,  please 
submit  copies  of  your  comments  to 
Carol  Shelby,  Regulatory  Specialist, 
Regulations  and  FOIA  Team,  Minerals 
Revenue  Management,  MS  320B2.  P.O. 
Box  25165.  Denver.  CO  80225-0165. 
Courier  or  overnight  delivery  address  is 
Building  85,  Room  F421.  Denver 
Federal  Center.  Denver.  Colorado  80225. 

You  may  also  comment  via  the 
Internet  to  mrm.comments@mms.gov. 
Submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Also  include  the  title  of  the  information 
collection  and  the  OMB  control  number 
along  with  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from  the 


system  that  we  have  received  your 
Internet  message,  contact  Carol  Shelby 
at  (303)  231-3151  or  FAX  (303)  231- 
3385. 

After  the  comment  period  closes,  we 
will  post  public  comments  on  the 
Internet  at  http://www.mrm.mms.gov. 
We  make  paper  copies  of  these 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours  at  our  offices  in  L^ewood, 
Colorado.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  frtim  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  may  also  be 
circumstances  in  which  we  would 
withhold  boxa  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  pubhc  inspection  in  their  entirety. 

Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  requires  each 
agency  "to  provide  notice  *   *  *  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information 
*  *  *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information:  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  techniques  and  other  forms 
of  information  technology. 

On  August  3,  2000,  we  published  a 
Federal  Register  Notice  (65  FR  47802), 
soliciting  comments  on  revising  the 
Solid  Minerals  Operational  Model 
information  collection  (OMB  Control 
Number  1010-0120). 

Note:  We  are  requesting  OMB  approval  to 
revise  the  information  collection 
requirements  under  the  currently  approved 
information  collection  titled  "Solid  Minerals 
Operational  Model"  so  that  the  requirements 
apply  to  all  solid  minerals  lessees  and  to 
change  the  title  to  "Solid  Minerals 
Ckimpliance  and  Asset  Management 
Process.") 

We  received  comments  from  two 
organizations  on  the  August  3,  2000, 
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notice — one  from  an  industry  partner  in 
the  operational  model  and  one  from  an 
association  whose  membership  includes 
coal,  metal  and  non-metal  mineral 
producers  as  well  as  manufacturers  of 
mining  and  processing  equipment  and 
engineering,  consulting  and  financial 
institutions  serving  the  industry.  These 
comments  are  addressed  in  the 
information  collection  request 
submitted  tpOMB. 

We  estimate  that  there  are  200  solid 
mineral  lessees  who  are  required  to 
report  production  and  royalty 
information  to  us.  Using  the  annual 
reporting  burden  experienced  by  the 
participants  in  the  operational  model, 
we  estimate  the  aimual  reporting  burden 
for  this  information  collection  is  1,362 
hours. 

Form  MMS-4430.  The  average 
reporting  burden  for  completing  Form 
K^S— 4430  is  20  minutes  per  month. 
We  estimate  that  all  200  solid  minerals 
lessees  will  submit  Form  MMS-4430, 
and  that  this  annual  reporting  burden 
will  be  800  hours  (200  lessees  x  Va  hour 
per  month  x  12  months). 

Sales  summaries.  The  average 
reporting  burden  for  sales  summaries  is 
15  minutes  per  month.  We  estimate  that 
120  lessees  will  submit  sales  summary 
data  and  that  this  annual  reporting 
burden  will  be  360  hours  (120  lessees  x 
Va  hour  per  month  x  12  months). 

Facility  data.  The  average  reporting 
burden  for  facility  data  is  15  minutes 
per  month.  We  estimate  that  30  lessees 
will  submit  facility  data  and  that  this 
annual  reporting  burden  will  be  90 
hours  (30  lessees  x  1.4  hour  per  month 
x  12  months). 

Contracts  and  contract  amendments. 
Contracts  and  contract  amendments  will 
be  copied  and  sent  to  MMS.  The  average 
reporting  burden  for  providing  contracts 
and  contract  amendments  to  us  is  1 
hour.  We  estimate  that  90  lessees 
(predominantly  coal  companies)  will 
submit  contracts  and  contract 
amendments.  Consequently,  the  annual 
reporting  burden  is  90  hours  (90  lessees 
X  1  hour  per  year). 

Additional  documents  or  evidence. 
Federal  and  Indian  lease  terms  allow  us 
to  request  detailed  statements, 
documents,  or  other  evidence  that 
supports  our  compliance  and  asset 
management  responsibilities.  We  will 
only  request  this  additional  information 
as  we  need  it,  not  as  a  regular 
submission.  We  estimate  that  10  percent 
of  the  200  solid  mineral  lessees,  or  20 
lessees,  will  submit  this  additional 
information  annually,  and  that  each 
lessee  will  require  1  hour  to  submit  this 
information  for  a  total  annual  reporting 
burden  of  20  hours. 


Method  of  Payment.  Each  payment 
docimient  associated  with  Form  MMS- 
4430  (Electronic  Funds  Transfer  or  hard 
copy  check)  must  be  annotated  with  the 
lessee's  customer  identification  and  the 
customer  document  identification 
numbers.  For  each  rental  payment 
document  not  reported  on  Form  MMS- 
4430,  the  lessee  must  include  the  MMS 
.Courtesy  Notice,  when  provided,  or 
annotate  the  payment  document  with 
the  customer  identification  number  and 
Government-assigned  lease  number. 
This  requirement  will  help  MMS  link 
payments  with  Form  MMS-4430 
submittals. 

The  annual  reporting  burden  for  all  of 
these  documents  is  as  follows: 


Document  Name 


Form  MMS-4430 

Sales  summaries  

Facility  data  

Contracts       and        subsequent 

amendments  

Other  documents 

Method  of  payments 

Total 


Estimated 

hours  to 

prepare 

and  sut>- 

mit 


800 

360 

90 

90 

20 

2 

1,362 


Using  an  average  cost  of  $50  per  hour, 
we  estimate  the  annual  cost  to 
respondents  for  the  hour  burden  will  be 
$68,100  (1,362  hours  x  $50). 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  nimiber. 

1 1 .  National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

12.  Consultation  and  Coordination  With 
Indian  Tribal  Governments 

In  accordance  with  Executive  Order 
13175,  this  proposed  rule  does  not  have 
tribal  implications  that  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments. 

13.  Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  this  clarity?  (3)  Does  the 


format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  numbered 
heading,  for  example,  "§  210.200  What 
is  the  purpose  of  this  subpart?")  (5)  Is 
the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  What  else  could  we  do  to  make 
the  rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229,  1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

List  ofSubiects 

30  CFR  part  206 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands,  Mineral  royalties.  Natural  gas. 
Petroleum.  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  part  210 

Coal,  Continental  shelf,  Geothermal 
energy.  Government  contracts,  Indian 
lands.  Mineral  royalties.  Natural  gas, 
Petroleiun,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

30  CFR  part  216 

Coal,  Continental  shelf,  Geothermal 
energy.  Govenunent  contracts.  Indian 
lands.  Mineral  royalties.  Natural  gas. 
Penalties,  Petroleum,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  part  218 

Coal,  Continental  shelf.  Electronic 
funds  transfers,  Geothermal  energy. 
Government  contracts,  Indian  lands. 
Mineral  royalties,  Natural  gas.  Penalties, 
Petroleum,  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  30,  2001. 
Piet  deWitt, 

Acting  Assistant  Secretary.  Land  and 
Minerals  Management! 

For  reasons  set  out  in  the  preamble, 
30  CFR  parts  206,  210,  216,  and  218  are 
proposed  to  be  amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1 .  The  authority  citation  for  part  206 
continues  to  read  as  follows: 
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Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq..  396a  et  seq.,  2101  et  seq.:  30 
U.S.C.  181  et  seq..  351  et  seq..  1001  et  seq., 
1701  etseq.;  31  U.S.C.  9701;  43  U.S.C.  1301 
et  seq.,  1331  et  seq.,  and  1801  et  seq. 

§206.251    [Amended] 

2.  In  §206.251,  definition  of 
"netting,"  remove  the  word  "MMS- 
2014"  and  add  in  its  place  the  word 
"MMS-4430." 

§206.254    [Amended] 

3.  Amend  §  206.254  as  follows: 
a.  Remove  paragraph  (a). 

h.  In  paragraph  (b),  last  sentence, 
remove  the  words  "Report  of  Sales  and 
Royalty  Remittance,  Form'MMS-2014" 
and  add  in  their  place  the  words  "Solid 
Minerals  Production  and  Royalty 
Report,  Form  MMS-4430." 

c.  Remove  the  paragraph  designation 
for  paragraph  (b). 

§206.257    [Amended] 

4.  Amend  §206.257  as  follows: 

a.  In  paragraph  (d)(3),  second 
sentence,  remove  the  title  "Associate 
Director  for  Royalty  Management"  and 
add  in  its  place  "Associate  Director  for 

.Minerals  Revenue  Management." 

b.  In  paragraph  (d)(3),  last  sentence, 
remove  the  word  "MMS-2014"  and  add 
in  its  place  the  word  "MMS-4430." 

§206.259    [Amended] 

5.  In  §  206.259,  paragraphs  (a)(1), 
(b)(1),  (c)(l){i),  (c)(2)(i),  (d)(1),  (e)(1)  and 
{e)(2),  remove  the  word  "MMS-2014" 
and  add  in  its  place  the  word  "MMS- 
4430." 


§206.262    [Amended] 

6.  hi  §  206.262,  paragraphs  (a)(1), 
(b)(1),  (c)(l)(i),  (c)(2)(i),  (d)(1),  (e)(1) 
[occurs  twice]  and  (e)(2),  remove  the 
word  "MMS-2014"  and  add  in  its  place 
the  word  "MMS-4430." 

§206.263    [Removed] 

7.  Remove  §206.263.  ^ 

§206.453    [Amended] 

8.  Amend  §  206.453  as  follows: 

a.  Remove  paragraph  (a). 

b.  In  paragraph  (b),  remove  the  words 
"Report  of  Sales  and  Royalty 
Remittance,  Form  MMS-2014"  and  add 
in  their  place  the  words  "Solid  Minerals 
Production  and  Royalty  Report,  Form 
MMS-1430." 

c.  Remove  the  paragraph  designation 
from  paragraph  (b). 

§206.456    [Amended] 

9.  Amend  §  206.456  as  follows: 

a.  In  paragraph  (d)(3),  second 
sentence,  remove  the  title  "Associate 
Director  for  Royalty  Management"  and 
add  in  its  place  the  title  "Associate 
Director  for  Minerals  Revenue 
Management." 

b.  In  paragraph  (d)(3),  last  sentence, 
remove  the  word  "MMS-2014"  and  add 
in  its  place  the  word  "MMS-4430." 

§206.458    [Amended] 

10.  Amend  §  206.458  as  follows: 

a.  In  paragraphs  (c)(l)(i)  and  (c)(2)(i), 
remove  the  words  "Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance" 
and  add  in  their  place  the  words  "Form 
MMS-4430,  Solid  Minerals  Production 
and  Royalty  Report"  and  remove  the 


word  "MMS-2014"  and  add  in  its  place 
the  word  "MMS-4430." 

b.  In  paragraphs  (c)(4).  (d)(1),  (e)(1). 
and  (e)(2),  remove  the  word  "MMS- 
2014"  and  add  in  its  place  the  word 
"MMS-4430." 

§206.461    [Amended] 

11.  Amend  §  206.461  as  follows: 

a.  In  paragraphs  (c)(l)(i)  and  (c)(2)(i), 
remove  the  words  "Form  MMS-2014, 
Report  of  Sales  and  Royalty 
Remittance,"  and  add  in  their  place  the 
words  "Form  MMS-4430.  Solid 
Minerals  Production  and  Royalty 
Report." 

b.  In  paragraphs  (c)(4),  (d)(1),  (e)(1) 
and  (e)(2),  remove  the  word  "MMS- 
2014"  and  add  in  its  place  the  word 
"MMS-4430." 

§206.462    [Removed] 

12.  Remove  §206.462. 

PART  210— FORMS  AND  REPORTS 

13.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396.  2107;  30  U.S.C.  189,  190,  359,  1023, 
1751(a);  31  U.S.C.  3716,  9701;  43  U.S.C. 
1334, 1801  et  seq.;  and  44  U.S.C.  3506(a). 

14.  Amend  §  210.10  as  follows: 

a.  In  paragraph  (a),  first  sentence, 
remove  the  name  "Royalty  Management 
Program"  and  add  in  its  place  "Minerals 
Revenue  Management." 

b.  In  paragraph  (a),  revise  the  table  to 
read  as  follows: 


§210.10 

(a)** 


Information  coliectkMt. 


Form  No.,  name,  and  filing  date 


MMS-2014 — Report  of  Sales  and  Royalty  Remittance — Due  t)y  the  end  of  first  month  following  production  month  for  royalty 

payment  and  for  rentals  no  later  than  anniversary  date  of  the  lease  

MMS-31 60— Monthly  Report  of  Operations— Due  by  ttie  15th  day  of  ttie  second  month  following  the  production  month 

MMS-4025 — Oil  and  Gas  Payor  Information  Form —  Due  30  days  after  issuance  of  a  new  lease  or  change  to  an  existing  lease 
MMS-4051— Facility  and  Measurement  Infonnation  Form  and  Supplement — Due  at  the  request  ot  MMS  dunng  the  initial  corv 

version  of  the  facility  and  measurement  device  operators : 

MMS-4053— First  Purchaser  Report— Due  at  the  request  of  MMS .' 

MMS-4054— Oil  and  Gas  Operations  Report— Due  by  the  15th  day  of  the  secorxl  month  following  the  production  month  

MMS-4055— Gas  Analysis  Report — Due  by  ttie  15th  day  of  tt>e  second  month  following  the  production  month  

MMS-4056 — Gas  Plant  Operations  Report — Due  by  the  15th  day  of  the  second  month  following  the  production  month 

MMS-4058— Production  Allocation  Schedule  Report— Due  by  the  15th  day  of  the  second  month  following  the  production  month 
MMS-4070— Application  of  the  Purchase  of  Royalty  Oil— Due  prior  to  the  date  of  sale  in  accordance  with  the  instnjctions  in  the 

Notice  of  Availability  of  Royalty  Oil „ 

MMS-4109— Gas  Processing  Allowance  Summary  fteport— Initial  report  due  within  3  months  following  the  last  day  of  the 

month  for  which  an  allowarKe  is  first  claimed,  unless  a  longer  period  is  approved  by  MMS  

MMS-4110 — Oil  Transportation  Allowance  Report — Initial  repon  due  within  3  months  following  ttw  last  day  of  the  month  for 

which  an  allowance  is  first  claimed,  unless  a  longer  period  is  approved  by  MMS 

MMS-4280— Application  for  Reward  for  Original  Informatiorv—  Due  when  a  reward  is  claimed  for  information  provided  which 

may  lead  to  the  recovery  of  royalty  or  other  (>ayments  owed  to  the  United  States  

MMS-4292— Coal  Washing  Allowance  Report— Due  prior  to  or  at  the  same  time  that  the  allowance  is  first  reported  on  Form 

MMS-4430  and  annually  ttiereafter  if  the  allowance  does  not  change  

MMS-4293— Coal  Transportation  Allowance  Report— Due  prior  to  or  at  the  same  time  that  the  allowance  is  first  reported  on 

Form. 

MMS-4430  and  annually  thereafter  if  the  allowance  does  not  change 

MMS-4295— Gas  Transportation  Allowance  Report— Initial  report  due  within  3  rrwnths  following  the  last  day  of  month  for  which 
an  allowance  is  first  claimed  unless  a  longer  period  is  approved  by  MMS 


0MB  No. 


1010-0022 
1010-0040 
1010-0033 

1010-0040 
1010-0040 
1010-0040 
1010-0040 
1010-0040 
1010-0040 

1010-0042 

1010-0075 

1010-0061 

1010-0076 

1010-0074 

1010-0074 
1010-0075 
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Form  No.,  name,  and  filing  date 


MMS-4377— Stripper  Royalty  Rate  Reduction  Notification— Due  for  each  12-month  qualifying  period  that  a  reduced  royalty  rate 
is  granted  by  the  Bureau  of  Land  Management 

MMS-4430— Solid  Minerals  Production  and  Royalty  Report— Due  by  the  end  of  the  month  following  the  month  of  production  or 
sale  and  for  rentals  no  later  than  the  payment  date  specified  in  your  lease 

Facility  Data — Due  monthly  or  as  requested  for  specific  solid  mineral  products  and  lease  types*  see  §210.204 

Sales  Contracts — Due  quarterly  or  as  requested  on  certain  solid  mineral  products  and  lease  types;  see  §210.203 

Sales  Summaries — Due  monthly  or  as  requested  for  specific  solid  mineral  products  and  lease  types;  see  §210.202  


30131 


0MB  No. 


1010-0090 

1010-0120 
1010-0120 
1010-0120 
1010-0120 


c.  In  paragraph  (b)(2),  first  sentence, 
remove  the  words  "or  MMS-4030." 
Also,  remove  the  name  "Royalty 
Management  Program"  and  add  in  its 
place  the  name  "Minerals  Revenue 
Management." 

d.  In  paragraph  (b)(3),  first  sentence, 
remove  the  words  "MMS-4059,  MMS- 
4060,."  Also,  remove  the  name  "Royalty 
Management  Program"  and  add  in  its 
place  "Minerals  Revenue  Management." 

e.  Remove  paragraph  (b)(6). 

f.  Add  paragraphs  (b)(6)  through  (b)(9) 
to  read  as  follows: 

§210.10    Information  collection,. 

***** 

(b)*** 

(6)  Requests  for  Form  MMS-4430 
should  be  addressed  to  Minerals 
Management  Service,  Minerals  Revenue 
Management,  Solid  Minerals  and 
Geothermal  Compliance  and  Asset 
Management,  P.O.  Box  25165,  MS 
390G1.  Denver,  Colorado  80225-0165. 
Completed  forms  should  be  mailed  to 
Minerals  Management  Service,  Minerals 
Revenue  Management,  Solid  Minerals 
and  Geothermal  Compliance  and  Asset 
Management,  P.O.  Box  17110,  Denver, 
Colorado  80217-0110. 

(7)  Facility  data  and  sales 
summaries — when  not  submitted 
electronically — should  be  mailed  to 
Minerals  Management  Service,  Minerals 
Revenue  Management,  Solid  Minerals 
and  Geothermal  Compliance  and  Asset 
Management,  P.O.  Box  25165,  Mail  Stop 
390G1,  Denver,  Colorado  80225-0165. 

(8)  Sales  contracts  should  be  mailed 
to  Minerals  Management  Service, 
Minerals  Revenue  Management,  Solid 
Minerals  and  Geothermal  Compliance 
and  Asset  Management,  P.O.  Box  25165, 
MS.390G1 ,  Denver,  ColoraSo  80225-    . 
0165. 

(9)  Reports  sent  by  special  couriers  or 
overnight  mail  (excluding  U.S.  Postal 
Service  Express  Mail)  should  be 
addressed  as  follows: 

(i)  For  oil  and  gas  and  geothermal 
leases,  the  address  is:  Minerals 
Management  Service,  Minerals  Revenue 
Management,  Building  85,  Room  A-614, 
Denver  Federal  Center,  Denver, 
Colorado  80225;  and 

(ii)  For  solid  mineral  leases,  the 
address  is:  Minerals  Management 


Service,  Solid  Minerals  and  Geothermal 
Compliance  and  Asset  Management, 
Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 

***** 

g.  Remove  paragraphs  (c)(4),  (c)(ll), 
and  (c)(12). 

h.  Redesignate  paragraphs  (c)(5) 
through  (c)(10)  as  paragraphs  (c)(4) 
through  (c)(9). 

i.  Redesignate  paragraphs  (c)(13) 
through  (c)(20)  as  paragraphs  (c)(10) 
through  (c)(l 7). 

j.  Add  paragraphs  (c){18)  through 
(c)(21)  to  read  as  follows: 

§  21 0.1 0    Information  collection. 

*        •        *        •        • 

(c)  *  *  * 

(18)  AlMS-4430— Submitted  monthly 
to  report  production  from  and  royalty 
due  on  all  Federal  and  Indian  solid 
minerals  leases  (See  §  210.201).  The 
data  is  used  to  distribute  payments  to 
appropriate  recipients  and  to  determine 
if  lessees  properly  paid  lease 
obligations.  Public  reporting  burden  is 
estimated  to  be  20  minutes  per  month 
per  reporter.  Comments  submitted 
relating  to  this  information  collection 
should  reference  OMB  Control  Number 
1010-0120. 

(19)  Faa7j<yZJato— Submitted 
monthly  by  operators  of  wash  plant, 
refining,  ore  concentration,  or  other 
processing  facilities  for  specific  solid 
minerals  produced  from  specific  Federal 
and  Indian  lease  types  or  when 
otherwise  requested  by  MMS  (see 

§  210.204).  The  data  is  used  to  assure 
that  Federal  or  Indian  lease  processed 
production  (the  output  of  process 
plants)  is  consistent  with  the  input  of 
raw  production.  Public  reporting  burden 
is  estimated  to  be  approximately  15 
minutes  per  reporter  per  month  to 
compile  in-house  formatted  information 
and  submit  that  information 
electronically.  Comments  submitted 
relating  to  this  information  collection 
should  reference  OMB  Control  Number 
1010-0120. 

(20)  Sales  Contracts — Submitted  each 
calendar  quarter  by  producers  of 
specific  solid  mineral  products  on 
specific  Federal  and  Indian  lease  types 


or  when  otherwise  requested  by  MMS 
(see  §210.203).  Contracts,  agreements, 
contract  amendments  and  other 
documents  afiecting  gross  proceeds  are 
used  for  compliance  purposes 
including,  but  not  limited  to,  identifying 
valuation  issues  and  establishing  selling 
arrangement  relationships.  Public 
reporting  burden  is  estimated  to  be  1 
hour  per  reporter  per  month  to  compile 
and  submit  contracts  and  contract 
amendments.  Comments  submitted 
relating  to  this  information  collection 
should  reference  OMB  Control  Number 
1010-0120. 

(21)  Sales  Summaries — Submitted 
monthly  by  producers  of  ispecific  soUd 
minerals  fi'om  specific  Federal  and 
Indian  lease  types  or  when  otherwise 
requested  by  MMS  (see  §  210.202).  This 
data  is  used  for  compliance  purposes 
including,  but  not  limited  to,  assuring 
that  sales  volumes  and  values  are 
properly  attributed  or  allocated  to 
Federal  or  Indian  leases.  Public 
reporting  burden  is  estimated  to  be  15 
minutes  per  month  for  each  reporter  to 
compile  in-house  formatted  sales 
information  and  submit  that  information 
electronically.  Comments  submitted 
relating  to  this  information  collection 
should  reference  OMB  Control  Number 
1010-0120. 
***** 

k.  Revise  paragraph  (d)  to  read  as 
follows: 

§210.10    Information  collection. 

***** 

(d)  Comments  on  burden  estimates. 
Send  comments  on  the  accuracy  of  this 
burden  estimate  or  suggestions  on 
reducing  this  burden  to  the  Minerals 
Management  Service,  Attention: 
Information  Collection  Clearance 
Officer,  (OMB  Control  Number  1010- 
(insert  appropriate  OMB  Control 
Number),  Mail  Stop  4230, 1849  C  Street, 
NW,  Washington,  D.C.  20240.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  Control 
Number. 

§§210.200-210.204    [Rentoved] 

15.  Remove  §§  210.200  through 
210.204. 
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§§210.200-210.205    [Added] 

16.  Add  §§  210.200  through  210.205 
to  read  as  follows: 

Subpart  E — Solid  Minerals,  Genefal 

Sec. 

210.200  What  is  the  purpose  of  this 
subpart? 

210.201  How  do  I  submit  Form  MMS-4430, 
Solid  Minerals  Production  ^d  Royalty 
Report? 

210.202  How  do  I  submit  sales  summaries? 

210.203  How  do  I  submit  sales  contracts? 

210.204  How  do  I  submit  facility  data? 

210.205  Do  I  need  to  submit  additional 
documents  or  evidence  to  MMS? 

§210.200    What  Is  the  purpose  of  this 
subpart? 

This  subpart  explains  your  reporting 
requirements  if  you  produce  coal  or 
other  solid  minerals  from  Fedend  or 
Indian  leases.  Included  are  your 
requirements  for  reporting  production, 
sales,  and  royalties. 

§  21 0.201     How  do  I  submit  Form  MMS- 
4430,  Solid  Minerals  Production  and 
Royalty  Report? . 

(a)  What  to  submit.  (1)  You  must 
submit  a  completed  Form  MMS-4430 
for  all  coal  and  other  solid  minerals 
produced  from  Federal  and  Indian 
leases  accompanied  by  all  required 
royalty  and  rental  payments  (except  for 
first  year  rentals]. 

(2)  You  must  submit  a  completed 
Form  MMS-4430  for  any  product  you 
sell  from  a  remote  storage  site.  If  you 
sell  from  five  or  fewer  remote  storage 
sites,  you  must  report  sales  from  each 
site  on  separate  Forms  MMS-4430.  If 
you  sell  from  more  than  five  remote 


storage  sites,  you  must  total  the  data 
from  all  sites  and  report  the  simimarized 
data  on  one  Form  MMS-4430. 

(3)  Instructions  for  completing  and 
submitting  Form  MMS-4430  are 
available  on  our  Internet  web  site  or  you 
may  contact  us  toll  free  at  1-888-201- 
6416. 

(b]  When  to  submit.  (1)  Unless  your 
lease  terms  specify  a  different  frequency 
for  royalty  payments,  you  must  submit 
your  Form  MMS— 4430  monthly.  Yoiu 
Form  MMS-4430  is  due  at  the  end  of 
the  month  following  the  month  in 
which  a  reportable  action  occiu-s. 
However,  if  the  last  day  of  the  month 
falls  on  a  weekend  or  holiday,  yoiu 
Form  MMS-4430  is  due  on  the  next 
business  day. 

(2]  If  your  lease  terms  specify  a 
different  frequency  for  royalty  payment, 
then  you  must  report  at  the  same  time 
you  must  pay  according  to  lease  terms. 

(3]  If  you  are  submitting  a  Form 
MMS-4430  to  accompany  a  rental 
payment,  your  report  is  due  no  later 
than  the  rental  payment  date  specified 
in  your  lease  terms. 

(4]  If  the  information  on  a  previously 
reported  Form  MMS-4430  is  incorrect 
or  has  changed,  you  must  submit  a 
revised  Form  MMS-4430  by  the  last  day 
of  the  month  in  which  you  discover  the 
error  or  change,  except  when  the  last 
day  of  the  month  falls  on  a  weekend  or 
holiday.  If  the  last  day  of  the  month  falls 
on  a  weekend  or  holiday,  your  revised 
Form  MMS-4430  is  due  on  the  first 
business  day  of  the  following  month. 

(c]  How  to  submit.  (1)  You  must 
submit  Form  MMS-4430  electronically 


using  our  Internet  web  site  unless  you 
meet  the  conditions  in  paragraphs  (c)(2) 
or  (c)(3)  of  this  section.  We  will  provide 
written  instructions  and  a  valid  login 
identification  and  password  before  you 
begin  reporting. 

(2)  You  are  not  required  to  report 
electronically  if  you  report  only  rent, 
minimum  royalty,  or  other  annual 
obligations  on  Form  MMS-4430.  These 
payments  are  submitted  with  a  courtesy 
notice  as  instructed  in  §  218.2Gl(c)  of 
this  chapter. 

(3)  You  are  not  required  to  report 
electronically  if  you  are  a  small  business 
as  defined  by  the  U.S.  Small  Business 
Administration  (13  CFR  121.201)  and 
you  have  no  computer,  no  plans  to 
purchase  a  computer  or  contract  with  an 
electronic  reporting  service. 

§210.202    How  do  I  submit  sales 
summaries? 

(a)  What  to  submit.  You  must  submit 
sales  summaries  for  all  coal  and  other 
solid  minerals  produced  from  Federal 
and  Indian  leases  and  for  any  remote 
storage  site  from  which  you  sell  Federal 
or  Indian  solid  minerals.  If  you  sell  from 
five  or  fewer  remote  storage  sites,  you 
must  submit  a  sales  summary  for  each 
site.  If  you  sell  from  more  than  five 
remote  storage  sites,  you  may  total  the 
data  from  all  sites  and  submit  the 
summarized  data  as  one  salffs  summary. 
The  details  you  report  on  the  sales 
summary  are  for  the  same  sales  reported 
on  Form  MMS— 4430.  Use  the  following 
table  to  determine  the  time  frames  for 
submitting  sales  summaries  and  the  data 
elements  you  must  include: 


Date  element 

Coal 

Sodium/potassium 

Western  phos- 
phate 

Metals 

All  other  leases 

with  ad  valorem 

royalty  terms 

All  other  leases 
with  no  ad  valo- 
rem royalty 
terms 

(1)  Purctiaser 

Monthly  

As  requested 

Monthly  

Monthly  

Monthly  

As  requested. 

name  or  unique 

. 

Identification. 

(2)  Sales  units 

Monthly  

Monthly  : 

Monthly  

Monthly  

Monthly  

Monthly. 

(3)  Gross  pro- 

Monthly  

Monthly  

Not  required  

Monthly  

Monthly  

Not  required. 

(4)  Processing  or 

Monthly  

Monthly  

Not  required  

Monthly  

Monthly  

Not  required. 

washing  costs. 

(5)  Transportation 

Monthly  

Monthly  

Not  required  

Monthly  

Monthly  

Not  required. 

(6)  Name  of  prod- 

Not required  

Monthly  

Not  required  

Monthly  

Monthly  

As  Required. 

uct  type  sold. 

(7)Btu/Ib  

Monthly  

Not  required  

Not  required  

Not  required  

Not  required  

Not  required. 

(8)  Ash  %  

Monthly  

Not  required  

Not  required  

Not  required  

Not  required  

Not  required. 

(9)  Sulfur  %  

Monthly  

Not  required  

N6t  required  

Not  required  

Not  required  

Not  required. 

(10)  lbs  S02 

Monthly  

Not  required  

Not  required  

Not  required  

Not  required  

Not  required. 

(11)  Moisture  %  ... 

Monthly  

Not  required  

Monthly  

Not  required  

Not  required  

Not  required. 

(12)  By-produd 
units 

Not  required  

As  requested 

Monthly  

As  requested 

As  requested 

Not  required. 

(13)P205%  

Not  required  

Not  required  

Monthly  

Not  required  

Not  required  

Not  required. 

(14)  Size 

Monthly  

Not  required  

Not  required  

Not  required  

As  requested 

Not  required. 

(15)NetsmeHer 

Not  required  

Not  required  

Not  required  

Monthly  

Not  required  

Not  required. 
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Date  element 

Coal 

Sodium/potassium 

Westem  phos- 
phate 

Metals 

All  other  leases 

with  ad  valorem 

royalty  terms 

All  other  leases 
with  no  ad  valo- 
rem njyalty 
terms 

(16)  Other  data 
e.g.,  royalty  cal- 
culation work- 
street. 

As  requested 

Monthly  

As  requested 

As  requested 

As  requested 

As  requested. 

(b)  When  to  submit.  (1)  For  leases 
with  ad  valorem  royalty  terms  (that  is, 
leases  for  which  royalty  due  is 
dependent  upon  sales  value),  you  must 
submit  your  sales  summaries  monthly  at 
the  same  time  you  submit  Form  MMS- 
4430. 

(2)  For  leases  with  no  ad  valorem 
royalty  terms  (that  is,  leases  in  which 
the  royalty  due  is  not  dependent  upon 
sales  value  such  as  cents-per-ton  or 
dollars-per-unit],  you  must  submit 
monthly  sales  summaries  only  if  we 
specifically  request  you  to  do  so. 

(c)  How  to  submit.  (1)  You  should 
provide  the  sales  summary  data  via 
electronic  mail.  We  will  provide 
instructions  and  the  proper  e-mail 
address  for  these  submissions. 

(2)  We  will  accept  sales  siunmary  data 
submissions  in  paper  copy.  If  you 
submit  sales  summaries  by  paper,  use 
oxu  mailing  addresses  in  §  210.203(c). 

§  21 0.203    How  do  i  submit  sales 
contracts? 

(a)  What  to  submit.  You  must  submit 
sales  contracts,  agreements,  contract 
amendments,  or  other  documents  that 
affect  gross  proceeds  received  for  the 
sale  of  all  coal  and  other  solid  minerals 
produced  from  Federal  and  Indian 
leases  with  ad  valorem  royalty  terms. 

(b)  When  to  submit.  (1)  For  coal  and 
metal  production,  you  must  submit  the 
required  documents  at  the  end  of  each 
calendar  quarter. 

(2)  For  sodium,  potassium,  and 
phosphate  production,  and  production 
from  any  other  lease  with  ad  valorem 
royalty  terms,  you  must  submit  the 
required  documents  only  if  you  are 
specifically  requested  to  do  so. 

(c)  How  to  submit.  You  must  submit 
complete  copies  to  us  at  one  of  the 
following  addresses: 

(1)  For  U.S.  Postal  Service  mail 
service  (including  Express  Mail): 
Minerals  Management  Service,  Minerals 
Revenue  Management,  Solid  Minerals 
and  Geothermal  Compliance  and  Asset 
Management,  P.O.  Box  25165,  MS 
390G1,  Denver,  Colorado  80225-0165; 
or 

(2)  For  courier  service  (excluding 
Express  Mail):  Minerals  Management 
Service,  Solid  Minerals  and  Geothermal 
Compliance  and  Asset  Management, 


Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 

§210.204    How  do  I  submit  facility  data? 

(a)  What  to  submit.  If  you  operate  a 
wash  plant,  refining,  ore  concentration, 
or  other  processing  facility  for  any  coal, 
sodium,  potassium,  metals,' or  other 
solid  minerals  produced  from  Federal  or 
Indian  leases  with  ad  valorem  royalty 
terms,  you  must  submit  facility  data, 
regardless  of  whether  the  facility  is 
located  on  or  off  the  lease.  You  must 
include  in  your  facility  data  all  leases 
processed  in  the  facility  (Federal  and 
non-Federal  and  Indian  and  non- 
Indian).  Facility  data  submissions  must 
include  the  following  minimum 
information:  identification  of  your 
facility,  mines  served,  input  quantity, 
output  quantity,  and  output  quality  or 
product  grades. 

(b)  VWien  to  submit.  You  must  submit 
your  facility  data  monthly  at  the  same 
time  you  submit  your  Form  MMS-4430. 

(c)  How  to  submit.  (1)  You  should 
provide  the  facility  data  via  electronic 
mail.  We  will  provide  instructions  and 
the  proper  e-mail  address  for  these 
submissions  before  you  begin  reporting. 

(2)  We  will  accept  facility  data 
submissions  in  paper  copy.  If 
submitting  facility  data  by  paper,  use 
our  mailing  addresses  in  §  210.203(c). 

§  21 0.205    Do  I  need  to  submH  additional 
documents  or  evidence  to  MMS? 

(a)  Federal  and  Indian  lease  terms 
allow  us  to  request  detailed  statements, 
documents,  or  other  evidence  that 
supports  oiu  compliance  and  asset 
management  responsibilities. 

(b)  We  will  only  request  this 
additional  information  as  we  need  it, 
not  as  a  regular  submission. 

PART  216— PRODUCTION 
ACCOUNTING 

17.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396,  2107;  30  U.S.C.  189.  190,  359,  1023. 
1751(a);  31  U.S.C.  3716,  9701;  43  U.S.C. 
1334, 1801  et  seq.;  and  44  U.S.C.  3506(a). 

18.  Revise  §  216.11  to  read  as  follows: 

§  21 6.1 1     Electronic  reporting. 

(a)  You  must  submit  your  Oil  and  Gas 
Operations  Report,  Form  MMS— 4054,  in 


accordance  with  electronic  reporting 
requirements  in  §§  210.20  through 
210.22  of  this  chapter. 

(b)  You  must  suhmit  your  Solid 
Minerals  Production  and  Royalty 
Report,  Form  MMS-4430,  in  accordance 
with  electronic  reporting  requirements 
in  §  210.201  of  this  chapter. 

19.  In  §  216.15,  revise  paragraph  (a)  to 
read  as  follows: 

§  21 6.1 5    Reporting  instructions. 

(a)  Specific  guidance  on  how  to 
prepare  and  submit  required 
information  collection  reports  and  forms 
to  MMS  may  be  obtained  from  the 
following  sources: 

(1)  For  oil  and  gas,  instructions  are 
available  in  handbooks  requested  at 
Minerals  Management  Service,  Minerals 
Revenue  Management,  P.O.  Box  17110. 
Denver,  Colorado  80217-0110. 

(2)  For  coal  and  other  solid  minerals, 
instructions  are  available  at  our  Internet 
web  site  or  by  calling  1-888-201-6416. 

20.  In  §  216.16,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§216.16    Where  to  report. 

(a)  All  reporting  forms  listed  in  this 
part  that  are  mailed  or  sent  by  U.S. 
Postal  Service  (including  express  mail) 
should  be  mailed  to  the  following 
addresses: 

(1)  For  oil  and  gas.  the  address  is 
Minerals  Management  Service,  Minerals 
Revenue  Management,  P.O.  Box  17110, 
Denver,  Colorado  80217-0110;  and 

(2)  For  coal  and  other  solid  minerals, 
the  address  is  Minerals  Management 
Service,  Minerals  Revenue  Management, 
Solid  Minerals  and  Geothermal 
Compliance  and  Asset  Management, 
P.O.  Box  17110,  Denver,  Colorado 
80225-0110. 

(b)  Reports  delivered  to  MMS  by 
special  couriers  or  overnight  mail 
(except  U.S.  Postal  Service  express  mail) 
should  be  addressed  as  follows: 

(1)  For  oil  and  gas,  the  address  is 
Minerals  Management  Service,  Minerals 
Revenue  Management.  Building  85, 
Room  A-614,  Denver  Federal  Center, 
Denver,  Colorado  80225;  and 

(2)  For  coal  and  other  solid  minerals, 
the  address  is  Minerals  Management 
Service,  Minerals  Revenue  Management. 
Solid  Minerals  and  Geothermal 
Compliance  and  Asset  Management, 
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Building  85,  Room  A-614.  Denver 
Federal  Center.  Denver.  Colorado  80225. 


§216.21    [Amendecq 

21.  Amend  §  216.21  as  follows: 

(a)  In  the  second  sentence,  remove  the 
words  "the  Production  Accoimting  and 
Auditing  System  Reporters  Handbook" 
and  add  in  their  place  "our  reporter 
handbooks  or  our  Internet  web  site." 
.     (b)  In  the  last  sentence,  remove  the 
word  "handbook"  and  add  in  its  place 
"handbooks." 

22.  In  §  216.40,  revise  paragraph  (d)  to 
read  as  follows: 

§  21 6.40    Assessments  for  incorrect  or  late 
reports  and  failure  to  report 

***** 

(d)  For  purposes  of  solid  minerals 
reporting,  a  report  is  defined  as  each 
line  of  information  required  on  the 
Solid  Minerals  Production  and  Royalty 
Report,  Form  MMS-4430. 


Subpart  E — Solid  Minerals,  General 
[Reserved] 

§§216.200—216.204    [Removed] 

23.  Remove  §§  216.200  through 
216.204  and  reserve  subpart  E. 

PART  218— COLLECTION  OF 
ROYALTIES,  RENTALS,  BONUSES 
AND  OTHER  MONIES  DUE  THE 
FEDERAL  GOVERNMENT 

24.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq..  396a  et 
seq.,  2101  et  seq.;  30  U.S.C.  181  et  seq.,  351 
et  seq.,  1001  et  seq.,  1701  et  seq.;  31  U.S.C.  A. 
3335;  43  U.S.C.  1301  et  seq..  1331  et  seq.,  and 
1801  et  seq. 

25.  In  §  218.40,  revise  paragraph  (c)  to 
read  as  follows: 

§  21 8.40    Assessments  for  incorrect  or  late 
reports  and  failure  to  report 

***** 

(c)  For  purposes  of  assessments 
discussed  in  this  section,  a  report  is 
defined  as  follows: 

(1)  For  coal  and  other  solid  mineral 
leases,  a  report  is  each  line  on  the  Solid 
Minerals  Production  and  Royalty 
Report.  Form  MMS-4430. 

(2)  For  geothermal  leases,  a  report  is 
each  line  on  the  Report  of  Sales  and 
Royalty  Remittance,  Form  MMS-2014. 

(3)  For  oil  and  gas  leases,  this  section 
does  not  apply. 


§218.51     [Amended] 

26.  Amend  §  218.51  as  follows: 
a.  In  paragraph  (d)(2)  and  (d)(3), 
remove  the  name  "Royalty  Managemenf 


Program"  and  add  in  its  place  the  name 
"Minerals  Revenue  Management." 

b.  In  paragraph  (e),  remove  the  name 
"Royalty  Management  Program"  and 
add  in  its  place  the  name  "Minerals 
Revenue  Management"  and  remove  the 
room  number  "A-212"  and  add  in  its 
place  "A-614." 

27.  Revise  §  218.201  to  read  as 
follows: 

§  21 8.201    Method  of  payment 

You  must  tender  all  payments  in 
accordance  with  §  218.51,  except  as 
follows: 

(a)  For  piuposes  of  this  section,  report 
means  the  Solid  Minerals  Production 
and  Royalty  Report,  Form  MMS-4430, 
rather  than  the  Form  MMS-2014. 

(b)  For  Form  MMS-4430  payments, 
include  both  your  customer 
identification  and  your  customer 
document  identification  numbers  on 
your  payment  document,  rather  than  the 
information  required  luider 

§  218.51(f)(1). 

(c)  For  a  rental  payment  that  is  not 
reported  on  Form  MMS— 4430,  include 
the  MMS  Courtesy  Notice  when 
provided  or  write  your  customer 
identification  number  and  Government- 
assigned  lease  number  on  the  payment 
document,  rather  than  the  information 
required  imder  §  218.51(f)(4)(iii). 

§218.203    [Amended] 

28.  Amend  §  218.203  as  follows: 

a.  In  paragraph  (a),  first  sentence, 
remove  the  word  "MMS-2014"  and  add 
in  its  place  "MMS-4430." 

b.  In  paragraph  (b),  second  sentence, 
remove  the  words  "in  the  ("]AFS  Payor 
Handbook — Solid  Minerals!"]." 

c.  In  paragraph  (b),  remove  the  third 
sentence,  "See  30  CFR  210.204[.]"  and 
add  in  its  place  the  sentence  "Call  1- 
888-201-6416  for  instructions." 

[FR  Doc.  01-14123  Filed  6-4-01;  8:45  am) 
BILUNG  CODE  4310-lim-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1202 
RIN  309&-AAg9 

Privacy  Act;  Implementation 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Proposed  rule. 

summary:  NARA  is  rewriting  our 
Privacy  Act  regulations  to  update  the 
procedures  for  making  a  Privacy  Act 
request,  and  to  reflect  the  President's 
memorandum  of  Jime  1, 1998,  Plain 
Language  in  Government  Writing.  This 


proposed  rule  will  affect  individuals 
and  entities  seeking  access  or  disclosure 
of  information  contained  in  NARA 
Privacy  Act  systems  of  records  and 
subject  individuals  covered  by  a  NARA 
Privacy  Act  system. 
DATES:  Comments  must  be  received  by 
August  6,  2001. 

ADDRESSES:  Comments  must  be  sent  to 
Regulation  Comments  Desk  (NPOL), 
Room  4100,  Policy  and 
Communications  Staff,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  They  may  be  faxed  to  301- 
713-7270.  You  may  also  comment  via 
the  Internet  to  comments@NARA.GOV. 
Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  3095-AA99" 
and  your  name  and  retuim  mailing 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  from 
NARA  that  we  have  received  your 
Internet  message,  contact  the  Regulation 
Comment  Desk  at  301-713-7360,  ext. 
226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allard  at  telephone  number  301- 
713-7360,  ext.  226,  or  fax  number  301- 
713-7270. 

SUPPLEMENTARY  INFORMATION:  As  noted 
in  the  SUMMARY,  NARA  is  rewriting  its 
regulations  on  implementing  the 
Privacy  Act  of  1974,  in  accordance  with 
the  Presidential  Memorandum  of  June  1, 
1998.  The  proposed  rule  is  written  in 
plain  language.  Each  section  is  written 
in  the  question  and  answer  format.  This 
format  not  only  simplifies  the 
regulations  and  its  application,  but  it 
personalizes  the  regulation  to  the 
customer.  The  proposed  rule  specifies 
how  NARA  collects,  maintains  and  uses 
personal  information  collected  and 
maintained  by  NARA  and  defunct 
agencies  under  the  Privacy  Act.  The 
proposed  rule  explains  the  authority 
under  which  NARA  collects  and 
disseminates  this  information,  how  a 
person  can  obtain  access  to  such 
information,  and  how  to  amend  or 
correct  such  information. 

NARA  last  amended  its  Privacy  Act 
regulations  in  1998  (63  FR  70342).  In 
preparing  to  rewrite  the  regulations  in 
plain  language,  we  reviewed  oui 
policies  and  procedures.  We  have  also 
reviewed  all  of  our  Privacy  Act  systems 
of  records.  As  a  result  of  these  actions, 
we  are  making  several  substantive 
changes  to  the  regulations.  First,  NARA 
does  not  forward  requests  for  other 
agencies'  records  stored  in  a  NARA 
record  center  to  the  appropriate  agency; 
therefore,  in  the  proposed  rule  we  tell 
the  requester  that  he/she  must  request 
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those  records  from  that  agency  directly. 
Second,  to  strengthen  oiu  controls  to 
prevent  improper  access  to  information 
protected  by  the  Privacy  Act,  we  are 
adding  a  requirement  for  subject 
individuals  to  submit  a  certification 
statement  or  have  their  signature 
notarized  when  requesting  records 
about  themselves.  Finally,  we  are 
exempting  an  additional  NARA  Privacy 
Act  system,  NARA  18,  General  Legal 
Files,  from  access/amendment 
provisions  of  the  Act  on  the  basis  of  the 
law  enforcement  exemption. 

This  proposed  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  As  required  by  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  only 
affects  individuals  and  entities  seeking 
access  or  disclosure  of  information 
contained  in  NARA  Privacy  Act  systems 
of  records.  This  proposed  rule  does  not 
have  any  federalism  implications. 

List  of  Subiects  in  36  CFR  Part  1202 

Privacy. 

For  the  reason  set  forth  in  the 
preamble,  NARA  proposes  to  revise  part 
1202  of  title  36,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  1202— REGULATIONS 
IMPLEMENTING  THE  PRIVACY  ACT  OF 
1974 

Subpart  A— General  Information  About  the 
Privacy  Act 

Sec. 

1202.1  What  does  this  part  cover? 

1202.2  What  this  part  does  not  cover. 
1202.4  Definitions. 

1202.6    Whom  should  I  contact  for  Privacy 

Act  matters  at  NARA? 
1202.8    How  does  NARA  handle  records 

that  are  in  Government-wide  Privacy  Act 

systems? 
1202.10    Does  NARA  handle  access  to  and 

disclosure  of  records  of  defunct  agencies 

in  the  custody  of  NARA? 

Subpart  B— CollactIng  Information 

1202.18     How  does  NARA  collect 

information  about  individuals? 
1202.20    What  advisory  information  does 

NARA  provide  before  collecting 

information  from  me? 
1202.22    Will  NARA  need  my  Social 

Security  Number? 
1202.24    Will  NARA  ever  request 

information  about  me  from  someone 

else? 
1202.26    Who  will  make  sure  that  my  record 

is  accurate? 
1202.28    What  rules  do  NARA  employees 

follow  in  managing  personal 

information? 


1202.30    How  does  NARA  safeguard  its 
systems  of  records? 

Subpart  C— Individual  Access  to  Records 

1202.40    How  can  I  gain  access  to  NARA 

records  about  myself? 
1202.42    How  are  requests  for  access  to 

medical  records  handled? 
1202.44     How  long  will  it  take  for  NARA  to 

process  my  request? 
1202.46    In  what  ways  will  NARA  provide  . 

access? 
1202.48    Will  I  have  to  pay  for  copies  of 

records? 
1202.50    Does  NARA  require  prepayment  of 

fees? 
1202.52    How  do  I  pay? 
1202.54    On  what  grounds  can  NARA  deny 

my  Privacy  Act  request? 
1202.56    How  do  I  appeal  a  denial  of  my 

Privacy  Act  request? 
1202.58    How  are  appeals  processed? 

Subpart  D — Disclosure  of  Records 

1202.60    When  does  NARA  disclose  a 

record  in  a  Privacy  Act  system  of 

records? 
1202.62    What  are  the  procedures  for 

disclosure  of  records  to  a  third  party? 
1202.64    How  do  I  appeal  a  denial  of 

disclosure? 
1202.66    How  does  NARA  keep  account  of 

disclosures? 

Subpart  E— Request  To  Amend  Records 

1202.70    Whom  should  I  contact  at  NARA 

to  amend  records  about  myself? 
1202.72     How  does  NARA  handle  requests 

to  amend  records? 
1202.74    How  will  I  know  if  NARA 

approved  my  amendment  request? 
1202.76    Can  NARA  deny  my  request  for 

amendment? 
1202.78    How  do  I  accept  an  alternative 

amendment? 
1202.80    How  do  I  appeal  the  denial  of  a 

request  to  amend  a  record? 
1^.82    How  do  I  Rle  a  Sutement  of 

Disagreement? 
1202.84    Can  I  seek  judicial  review? 

Subpart  F— Exemptions 

1 202.90    What  NARA  systems  of  records  are 
exempt  from  release  under  the  National 
Security  Exemption  of  the  Privacy  Act? 

1 202.92     What  NARA  systems  of  records  are 
exempt  from  release  under  the  Law 
Enforcement  Exemption  of  the  Privacy 
Act? 

1202.94    What  NARA  systems  of  records  are 
exempt  from  release  under  the 
Investigatory  Information  Material 
Exemption  of  the  Privacy  Act? 

Authority:  5  U.S.C.  552a;  44  U.S.C. 
2104(a). 

Subpart  A— General  Information  About 
the  Privacy  Act 

§1202.1    What  does  this  part  cover? 

(a)  This  part  covers  requests  under  the 
Privacy  Act  (5  U.S.C.  552a)  for  NARA 
operational  records  and  records  of 
defunct  agencies  stored  in  NARA  record 
centers. 


(b)  This  part  explains  how  NARA 
collects,  uses  and  maintains  records 
about  you  that  are  filed  by  your  name 
or  other  personal  identifiers  and  which 
are  contained  in  a  "system  of  records" 
as  defined  by  5  U.S.C.  552a(a)(5). 

(c)  This  part  describes  the  procedures 
to  gain  access  to  and  contest  the 
contents  of  your  records,  and  the 
conditions  imder  which  NARA 
discloses  such  records  to  others. 

§1202.2    What  this  part  does  not  cover. 
This  part  does  not  cover: 

(a)  Records  that  have  been  transferred 
into  the  National  Archives  of  the  United 
States  for  permanent  preservation. 
Archival  records  that  are  contained  in 
systems  of  records  that  become  part  of 
the  National  Archives  of  the  United 
States  are  exempt  from  most  provisions 
of  the  Privacy  Act  (see  5  U.S.C. 
552a{l)(2)  and  (1)(3)).  See  subchapter  C  " 
of  this  chapter  for  rules  governing 
access  to  these  type  records. 

(b)  Records  of  other  agencies  that  are 
stored  in  NARA  record  centers  on  behalf 
of  that  agency  are  governed  by  the 
Privacy  Act  rules  of  the  transferring 
agency.  Send  your  request  for  those 
records  directly  to  those  agencies. 

(c)  Personnel  and  medical  records 
held  by  the  National  Personnel  Records 
Center  (NPRC)  on  behalf  of  the 
Department  of  Defense  and  the  Office  of 
Personnel  Management.  Privacy  Act 
requests  for  these  records  should  come 
to  the  NPRC. 

§1202.4    Definitions. 
For  the  purposes  of  this  part,  the  term: 
(a)  Access  means  a  transfer  of  a 
record,  a  copy  of  a  record,  or  the 
information  in  a  record  to  the  subject 
individual,  or  the  review  of  a  record  by 
the  subject  individual. 

fb)  Agency  means  any  executive 
department,  military  department. 
Government  corporation,  Government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency. 

(c)  Defunct  agency  means  an  agency 
that  has  ceased  to  exist,  and  has  no 
successor  in  function. 

(d)  Defunct  agency  records  means  the 
records  in  a  Privacy  Act  system  of  a 
defimct  agency  that  are  stored  in  a 
NARA  records  center. 

(e)  Disclosure  means  a  transfer  by  any 
means  of  a  record,  a  copy  of  a  record, 
or  the  information  contained  in  a  record 
to  a  recipient  other  than  the  subject 
individual,  or  the  review  of  a  record  by 
someone  other  than  the  subject 
individual.  ~ 
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(f)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(g)  Maintain  includes  maintain, 
collect,  use,  or  disseminate. 

(h)  NARA  Privacy  Act  Appeal  Official 
means  the  Deputy  Archivist  of  the 
United  States  for  appeals  of  denials  of 
access  to  or  amendment  of  records 
maintained  in  a  system  of  records, 
except  where  the  system  manttger  is  the 
Inspector  General;  then  the  term  means 
the  Archivist  of  the  United  States. 

(i)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  an 
agency,  including,  but  not  limited  to, 
his  or  hd^  education,  Hnancial 
transactions,  medical  history  and 
criminal  or  employment  history,  and 
that  contains  his  or  her  name  or  an 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  fingerprint, 
voiceprint,  or  photograph.  For  purposes 
of  this  part,  "record"  does  not  mean 
archival  records  that  have  been 
transferred  to  the  National  Archives  of 
the  United  States. 

(j)  Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of  that 
record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

(k)  Solicitation  means  a  request  by  a 
NARA  employee  or  contractor  that  an 
individual  provide  information  about 
himself  or  herself. 

(1)  Statistical  record  means  a  record  in 
a  system  of  records  maintained  for 
statistical  research  or  reporting  purposes 
only  and  not  used  in  whole  or  in  part 
in  making  any  determination  about  an 
identifiable  individual,  except  as 
provided  by  13  U.S.C.  8. 

(m)  Subject  individual  means  the 
individual  named  or  discussed  in  a 
record  or  the  individual  to  whom  a 
record  otherwise  pertains. 

(n)  System  manager  means  the  NARA 
employee  who  is  responsible  for  the 
maintenance  of  a  system  of  records  and 
for  the  collection,  use,  and 
dissemination  of  information  in  that 
system  of  records. 

(o)  System  of  records  means  a  group 
of  records  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifier  assigned  to  that 
individual. 

S  1202.6    Whom  should  I  contact  (or 
Privacy  Act  matters  at  NARA? 

Contact  the  NARA  Privacy  Act 
Officer,  National  Archives  and  Records 
Administration  (NGC),  Room  3110,  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001 .  for  guidance  in  making  a  Privacy 


Act  request,  or  if  you  need  assistance 
with  an  existing  request.  The  Privacy 
Act  Officer  will  refer  you  to  the 
responsible  system  manager.  Details 
about  what  to  include  in  your  Privacy 
Act  request  are  discussed  in  Subpart  C 
of  this  part. 

§1202.8    How  doe*  NARA  handle  records 
that  ars  in  Government-wide  Privacy  Act 
systems? 

Records  in  the  custody  of  NARA  in  a 
Government-wide  Privacy  Act  system 
are  the  primary  responsibility  of  another 
agency,  e.g.,  the  Office  of  Personnel 
Management  (OPM)  or  the  Office  of 
Government  Ethics  (OGE).  These 
records  are  governed  by  the  regulations 
established  by  that  agency  pursuant  to 
the  Privacy  Act.  NARA  provides  access 
using  that  agency's  regulations. 

§1202.10    Does  NARA  handle  access  to 
and  disclosure  of  records  of  defunct 
agencies  in  the  custody  of  NARA? 

Yes,  records  of  defunct  agencies  in  the 
custody  of  NARA  at  a  NARA  record 
center  are  covered  by  the  provisions  of 
this  part 

Subparts — Collecting  Information 

§  1202.18    How  does  NARA  collect 
Infomnation  about  individuals? 

Any  information  that  is  used  in 
making  a  determination  about  yoiu 
rights,  benefits,  or  privileges  under 
NARA  programs  is  collected  directly 
irova  you — the  subject  individual —  to 
the  greatest  extent  possible. 

§  1 202.20  What  advisory  information  does 
NARA  provide  tMfore  collecting  information 
from  me? 

(a)  Before  collecting  information  from 
you,  NARA  will  advise  you  of: 

(1)  The  authority  for  collecting  the 
information  and  whether  providing  the 
information  is  mandatory  or  voluntary; 

(2)  The  purpose  for  which  the 
information  will  be  used; 

(3)  The  routine  uses  of  the 
information;  and 

(4)  The  effect  on  you.  if  any,  of  not 
providing  the  information. 

(b)  NARA  ensures  that  forms  used  to 
record  the  information  that  you  provide 
are  in  compliance  with  the  Privacy  Act 
and  this  part. 

§1202.22    Will  NARA  need  my  Social 
Security  Numlier? 

(a)  Before  a  NARA  employee  or  NARA 
contractor  asks  you  to  provide  your 
social  security  number  (SSN),  he  or  she 
will  ensure  that  the  disclosure  is 
required  by  Federal  law  or  under  a 
Federal  law  or  regulation  adopted  before 
January  1, 1975. 


(b)  If  you  are  asked  to  provide  your 
SSN,  the  NARA  employee  or  contractor 
must  first  inform  you: 

(1)  Whether  the  disclosiue  is 
mandatory  or  voluntary; 

(2)  The  statute  or  authority  imder 
which  your  SSN  is  solicited;  and 

(3)  How  your  SSN  will  be  used. 

§1202.24    Will  NARA  ever  request 
Information  about  me  from  someone  else? 

NARA  will  make  every  effort  to  gather 
information  firom  you  directly.  When 
NARA  solicits  information  about  you 
from  someone  else,  NARA  will  explain 
to  that  person  the  purpose  for  which  the 
information  will  be  used. 

§  1 202.26    Who  will  malce  sure  that  my 
record  is  accurate? 

The  system  manager  ensures  that  all 
records  used  by  NARA  to  make  a 
determination  about  any  individual  are 
maintained  with  such  accuracy, 
relevancy,  timeliness,  and  completeness 
as  is  reasonably  possible  to  ensure 
fairness  to  you. 

§1202.28    What  rules  do  NARA  employees 
follow  in  managing  personal  information? 

All  NARA  employees  and  contractors 
involved  in  the  design,  development, 
operation  or  maintenance  of  any  system 
of  records  must  review  the  provisions  of 
the  Privacy  Act  and  the  regulations  in 
this  part.  NARA  employees  and 
contractors  must  conduct  themselves  in 
accordance  with  the  rules  of  conduct 
concerning  the  protection  of  nonpublic 
information  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  5  CFR  2635.703. 

§1202.30    How  does  NARA  safeguard  its 
systems  of  records? 

(a)  The  system  manager  ensiu-es  that 
appropriate  administrative,  technical, 
and  physical  safeguards  are  established 
to  ensure  the  security  and 
confidentiality  of  records.  In  order  to 
protect  against  any  threats  or  hazards  to 
their  security  or  loss  of  integrity,  paper 
records  are  maintained  in  areas 
accessible  only  to  authorized  NARA 
personnel.  Electronic  records  are 
protected  in  accordance  with  the 
Computer  Security  Act,  0MB  Circular 
A-11  requiring  privacy  analysis  in 
reporting  to  OMB,  and  are  accessed  via 
passwords  from  terminals  located  in 
attended  offices.  After  hours,  buildings 
have  security  guards  and/or  doors  are 
secured  and  aU  entrances  are  monitored 
by  electronic  surveillance  equipment. 

(b)  Th#  system  manager,  at  his/her 
discretion,  may  designate  additional 
safeguards  similar  to  or  greater  than 
those  described  in  paragraph  (a)  of  this 
section  for  imusually  sensitive  records. 
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.  (c)  The  system  manager  only  permits 
access  to  and  use  of  automated  or 
manual  persoimel  records  to  persons 
whose  official  duties  require  such 
access,  or  to  you  or  to  a  representative 
designated  by  you. 

Subpart  C— Individual  Access  to 
Records 

§1202.40    How  can  I  gain  access  to  NARA 
records  at>out  myself? 

(a)  If  you  wish  to  request  access  to 
information  about  yourself  contained  in 
a  NARA  Privacy  Act  system  of  records, 
you  must  notify  the  NARA  Privacy  Act 
Officer,  National  Archives  and  Records 
Administration,  Rm.  3110,  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001.  If  you  wish  to  allow  another 
person  to  review  or  obtain  a  copy  of 
your  record,  you  must  provide 
authorization  for  that  person  to  obtain 
access  as  part  of  your  request. 

(b)  Your  request  must  be  in  writing 
and  the  letter  and  the  envelope  must  be 
marked  "Privacy  Act  Request."  Yoiu 
request  letter  must  contain: 

(1)  The  complete  name  and 
identifying  number  of  the  NARA  system 
as  published  in  the  Federal  Register; 

(2)  A  brief  description  of  the  nature, 
time,  place,  and  circumstances  of  your 
association  with  NARA; 

(3)  Any  other  information,  which  you 
believe,  would  help  NARA  to  determine 
whether  the  information  about  you  is 
included  in  the  system  of  records; 

(4)  If  you  are  authorizing  another 
individual  to  have  access  to  your 
records,  the  name  of  that  person;  and 

(5)  A  Privacy  Act  certification  of 
identity.  When  you  make  a  request  for 
access  to  records  about  yourself,  you 
must  verify  your  identity.  You  must  sign 
your  request  and  your  signature  must 
either  be  notarized  or  submitted  by  you 
under  28  U.S.C.  1746,  a  law  that  permits 
statements  to  be  made  under  penalty  of 
perjury  as  a  substitute  for  notarization. 
While  no  specific  form  is  required,  you 
may  obtain  a  Certification  of  Identity 
form  for  this  purpose  from  the  NARA 
Privacy  Act  Officer.  The  following 
information  is  required: 

(i)  Your  full  name; 

(ii)  An  acknowledgment  that  you 
understand  the  criminal  penalty  in  the 
Privacy  Act  for  requesting  or  obtaining 
access  to  records  under  false  pretenses 
(5  U.S.C.  552a(i)(3});  and 

(iii)  A  declaration  that  your  statement 
is  true  and  correct  under  penalty  of 
perjury  (18  U.S.C.  1001). 

(c)  The  procedure  for  accessing  an 
accounting  of  disclosure  is  identical  to 
the  procedure  for  access  to  a  record  as 
set  forth  in  this  section.  - 


§  1 202.42    How  are  requests  for  access  to 
medical  records  handled? 

When  NARA  receives  a  request  for 
access  to  medical  records,  if  NARA 
believes -that  disclosure  of  medical  and/ 
or  psychological  information  directly  to 
you  could  have  an  adverse  effect  on 
you,  you  may  be  asked  to  designate  in 
writing  a  physician  or  mental  health 
professional  to  whom  you  would  like 
the  records  to  be  disclosed,  and 
disclosure  that  otherwise  would  be 
made  to  you  will  instead  be  made  to  the 
designated  physician  or  mental  health 
professional. 

§  1 202.44    How  long  will  It  take  for  NARA  to 
process  my  request? 

(a)  NARA  will  acknowledge  your 
request  within  10  workdays  of  its 
receipt  by  NARA  and  if  possible,  will 
make  the  records  available  to  you  at  that 
time.  If  NARA  cannot  make  the  records 
immediately  available,  the 
acknowledgment  will  indicate  when  the 
system  manager  will  make  the  records 

'  available. 

(b)  If  NARA  anticipates  more  than  a 
10  workday  delay  in  making  a  record 
you  requested  available,  NARA  also  will 
explain  in  the  acknowledgment  specific 
reasons  for  the  delay. 

(c)  If  your  request  for  access  does  not 
contain  sufficient  information  to  permit 
the  system  manager  to  locate  the 
records,  NARA  will  request  additional 
information  from  you.  NARA  will  have 
10  workdays  following  receipt  of  the 
additional  information  in  which  to 
make  the  records  available  or  to 
acknowledge  receipt  of  the  request  and 
to  indicate  when  the  records  will  be 
available. 

§  1 202.46    In  what  ways  will  NARA  provide 
access? 

(a)  At  your  request,  NARA  will 
provide  you,  or  a  person  authorized  by 
you,  a  copy  of  the  records  by  mail  or  by 
making  the  records  available  in  person 
during  normal  business  hours  at  the 
NARA  facility  where  the  records  are 
located.  If  you  are  seeking  access  in 
person,  the  system  manager  will  permit 
you  to  examine  the  original  record,  will 
provide  you  with  a  copy  of  the  records, 
or  both. 

(b)  When  obtaining  access  to  the 
records  in  person  at  a  NARA  facility, 
you  must  provide  proof  of  identification 
either  by  producing  at  least  one  piece  of 
identification  bearing  a  name  or 
signature  and  either  a  photograph  or 
physical  description  (e.g.,  a  driver's 
license  or  employee  identification  card) 
or  by  signing  the  Certification  of 
Identity  form  described  in  §  1204.40 
(b)(5).  NARA  reserves  the  right  to  ask 
you  to  produce  additional  pieces  of 


identification  to  assure  NARA  of  your 
identity.  You  will  also  be  asked  to  sign 
an  acknowledgement  that  you  have  been 
given  access. 

§1202.48    Will  I  have  to  pay  for  copies  of 
I? 


Yes.  However  NARA  will  waive  fees 
for  the  first  100  pages  copied  or  when 
the  cost  to  collect  the  fee  will  exceed  the 
amount  collected.  When  a  fee  is 
charged,  the  charge  per  copy  is  $0.20 
per  page  if  NARA  makes  the  copy  or 
$0.15  per  page  if  you  make  the  copy  on 
a  NAFLA  self-service  copier.  Fees  for 
other  reproduction  processes  are 
computed  upon  request. 


§1202.50 
of  fees? 


Does  NARA  require  prepayment 


If  the  system  manager  determines  that 
the  estimated  total  fee  is  likely  to  exceed 
$250.  NARA  will  notify  you  that  the 
estimated  fee  must  be  prepaid  before 
you  can  have  copies  of  the  records.  If 
the  final  fee  is  less  than  the  amount  you 
prepaid,  NARA  will  refund  the 
difference. 

§1202.52    How  do  I  pay? 

You  must  pay  by  check  or  money 
order.  Make  your  check  or  money  order 
payable  to  the  National  Archives  and 
Records  Administration  and  send  it  to 
the  NARA  Privacy  Act  Officer.  Room 
3110.  8601  Adelphi  Road.  College  Park. 
MD  20740-6001. 

§  1 202.54    On  what  grounds  can  NARA 
deny  my  Privacy  Act  request? 

(a)  NARA  can  deny  yoiu-  Privacy  Act 
request  for  records  if  the  records  are 
maintained  in  an  exempt  systems  of 
records  are  described  in  subpart  F  of 
this  part. 

(b)  A  system  manager  may  deny  your 
request  for  access  to  yoiu-  records  only 
if: 

(1)  NARA  has  published  rules  in  the 
Federal  Register  exempting  the 
pertinent  system  of  records  from  the 
access  requirement;  and 

(2)  The  record  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (FOIA). 

(c)  Upon  receipt  of  a  request  for 
access  to  a  record  which  is  contained 
within  an  exempt  system  of  records. 
NARA  will: 

(1)  Review  the  record  to  determine 
whether  all  or  part  of  the  record  must 
be  released  to  the  you  in  accordance 
with  §  1202.40,  notwithstanding  the 
inclusion  of  the  record  within  an 
exempt  system  of  records;  and 

(2)  Provide  access  to  the  record  (or 
part  of  the  record,  if  it  is  not  fully 
releasable)  in  accordance  with  §  1202.46 
or  notify  you  that  the  request  has  been 
denied  in  whole  or  in  part. 
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(c)  If  your  request  is  denied  in  whole 
or  in  part,  NARA's  notice  will  include 
a  statement  specifying  the  applicable 
Privacy  Act  and  FOIA  exemptions  and 
advising  you  of  the  right  to  appeal  the 
decision  as  explained  in  §  1202.56. 

§  1202.56    How  do  I  appeal  a  denial  of  my 
Privacy  Act  request? 

(a)  If  you  are  denied  access  in  whole 
or  in  part  to  records  pertaining  to 
yourself,  you  may  file  with  NARA  an 
appeal  of  that  denial.  Your  appeal  letter 
must  be  post  marked  no  later  than  35 
calendar  days  after  the  date  of  the  denial 
letter  firom  NARA. 

(1)  Address  appeals  involving  denial 
of  access  to  Office  of  Inspector  General 
records  to  NARA  Privacy  Act  Appeal 
Official  (N),  National  Archives  and 
Records  Administration,  Room  4200, 
8601  Adelphi  Road.  College  Park,  MD 
20740-6001. 

(2)  Address  all  other  appeals  to  the 
NARA  Privacy  Act  Appeal  Official  (ND), 
National  Archives  and  Records 
Administration.  Room  4200.  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001. 

(b)  All  appeals  of  denial  of  access  to 
the  NARA  Privacy  Act  Appeal  Official 
must  be  in  writing.  Mark  both  the 
envelope  and  the  appeal  "Privacy  Act — 
Access  Appeal." 

§  1202.58    How  are  appeals  processed? 

(a)  Upon  receipt  of  your  appeal,  the 
NARA  Privacy  Act  Appeal  Official  will 
consult  with  the  system  manager,  legal 
counsel,  and  such  other  officiaJs  as  may 
be  appropriate.  If  the  NARA  Privacy  Act 
Appeal  Official  determines  that  the 
records  you  requested  are  not  exempt 
from  release,  NARA  grants  you  access 
and  so  notifies  you. 

(b)  If  the  NARA  Privacy  Act  Appeal 
Official  determines  that  your  appeal 
must  be  rejected,  NARA  will 
immediately  notify  you  in  writing  of 
that  determination.  This  decision  is 
final  and  caimot  be  appealed  further 
within  NARA.  NARA's  notification  to 
you  will  include: 

(1)  The  reason  for  the  rejection  of  the 
appeal;  and 

(2)  Notice  of  your  right  to  seek 
judicial  review  of  NARA's  final 
determination,  as  described  in  36  CFR 
1202.84. 

(c)  NARA  will  make  its  final 
determination  no  later  than  30 
workdays  from  the  date  on  which 
NARA  receives  your  appeal.  NARA  may 
extend  this  time  limit  by  notifying  you 
in  writing  before  the  expiration  of  the  30 
workdays.  This  notification  will  include 
an  explanation  of  the  reasons  for  the 
time  extension. 


SubfMrt  0 — Disclosure  of  Records 

§  1 202.60    When  does  NARA  disclose  a 
record  In  a  Privacy  Act  system  of  records? 

NARA  will  not  disclose  any  records 
in  a  Privacy  Act  system  of  records  to 
any  person  or  to  another  agency  without 
the  express  written  consent  of  the 
subject  individual  imless  the  disclosure 
is: 

(a)  To  NARA  employees  who  have  a 
need  for  the  information  in  the  official 
performance  of  their  duties; 

(b)  Required  by  the  provisions  of  the 
Freedom  of  Information  Act,  as 
amended; 

(c)  For  a  routine  use  that  has  been 
published  in  a  notice  in  the  Federal 
Register; 

(d)  To  the  Bureau  of  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
piirsuant  to  title  13  U.S.C; 

(e)  To  a  person  who  has  provided 
NARA  with  advance  adequate  written 
assiuance  as  specified  in  §  1202.62(a) 
that  the  record  will  be  used  solely  as  a 
statistical  research  or  reporting  record. 
(Personal  identifying  information  is 
deleted  from  the  record  released  for 
statistical  purposes.  The  system 
manager  ensures  that  the  identify  of  the 
individual  cannot  reasonably  be 
deduced  by  combining  various 
statistical  records.) 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufficient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government  or  for 
evaluation  by  the  Archivist  or  the 
designee  of  the  Archivist  to  determine 
whether  the  record  has  such  value; 

(g)  To  another  agency  or  any 
governmental  jurisdiction  within  or 
under  the  control  of  the  United  States 
for  a  civil  or  criminal  law  enforcement 
activify  if  the  activity  is  authorized  by 
law,  and  if  the  head  of  the  agency  or  his 
or  her  other  designated  representative 
has  made  a  written  request  to  NARA 
specifying  the  particular  portion  desired 
and  the  law  enforcement  activify  for 
which  the  record  is  sought; 

(h)  To  a  person  showing  compelling 
circumstances  affecting  the  health  or 
safefy  of  an  individual,  and  not 
necessarily  the  individual  to  whom  the 
record  pertains.  A  disclosure  of  this 
nature  is  followed  by  a  notification  to 
the  last  known  address  of  the  subject 
individual; 

(i)  To  either  House  of  Congress  or  to 
a  committee  or  subcommittee  (joint  or  of 
either  House),  in  the  course  of  the 
performance  of  official  legislative 
activities; 

(j)  To  the  Comptroller  General  or  any 
of  his  authorized  representatives  in  the 


coiu«e  of  the  performance  of  the  duties   . 
of  the  General  Accounting  Office; 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction;  or 

(1)  To  a  consumer  reporting  agency  in 
accordance  with  31  U.S.C.  3711(e). 

§1202.62    What  are  ttM  procedures  for 
disclosure  of  records  to  a  third  party? 

(a)  To  obtain  access  to  records  about 

a  person  other  than  yourself,  address  the 
request  to  the  NARA  Privacy  Act 
Officer.  National  Archives  and  Records 
Administration,  Room  3110,  8601 
Adelphi  Rd.,  College  Park,  MD  20740- 
6001.  If  you  are  requesting  access  for 
statistical  research  as  described  in 
§  1202.60(e),  you  must  submit  a  written 
statement  that  includes  as  a  minimum: 

(1)  A  statement  of  the  purpose  for 
requesting  the  records;  and 

(2)  Certification  that  the  records  will 
be  used  only  for  statistical  purposes. 

(b)  NARA  will  acknowledge  your 
request  within  10  workdays  and  will 
make  a  decision  within  30  workdays, 
unless  NARA  notifies  you  that  the  time 
limit  must  be  extended  for  good  cause. 

(c)  Upon  receipt  of  your  request, 
NARA  will  verify  your  right  to  obtain 
access  to  documents  pursuant  to 

§  1202.60.  Upon  verification,  the  system 
manager  will  make  the  requested 
records  available  to  you. 

(d)  If  NARA  determines  that  the 
disclosure  is  not  permitted  under 

§  1202.60,  the  system  manager  will  deny 
your  request  in  writing.  NARA  will 
inform  you  of  the  right  to  submit  a 
request  for  review  of  the  denial  and  a 
final  determination  to  the  appropriate 
NARA  Privacy  Act  Appeal  Officer. 

§  1 202.64    How  do  I  appeal  a  denial  of 
disclosure? 

(a)  Your  request  for  a  review  of  the 
denial  of  disclosure  to  records 
maintained  by  the  Office  of  the 
Inspector  General  must  be  addressed  to 
the  NARA  Privacy  Act  Appeal  Officer 
(N),  National  Archives  and  Records 
Administration.  Room  4200.  8601 
Adelphi  Rd.,  College  Park.  MD  20740- 
6001. 

(b)  Requests  for  a  review  of  a  denial 
of  disclosure  to  all  other  NARA  records 
must  be  addressed  to  the  NARA  Privacy 
Act  Appeal  Officer  (ND).  National 
Archives  and  Records  Administration, 
Room  4200.  8601  Adelphi  Rd.,  College 
Park,  MD  20740-6001. 

§1202.66    How  does  NARA  keep  account 
of  disclosures? 

(a)  Except  for  disclosiues  made  to 
NARA  employees  in  the  course  of  the 
performance  of  their  duties  or  when 
required  by  the  Freedom  of  Information 
Act  (see  §  1202.60(a)  and  (b)),  NARA 
keeps  an  accurate  accounting  of  each 
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disclosure  and  retains  it  for  5  years  af^er 
the  disclosure  or  for  the  life  of  the 
record,  whichever  is  longer,  The 
accounting  includes  the: 

(1)  Date  of  disclosure; 

(2)  Nature,  and  purpose  of  each 
disclosure;  and 

(3)  Name  and  address  of  the  person  or 
agency  to  which  the  disclosure  is  made. 

(b)  "The  system  manager  also 
maintains  with  the  accounting  of 
disclosures: 

(1)  A  full  statement  of  the  justification 
for  the  disclosures; 

(2)  All  documentation  surrounding 
disclosiu^  of  a  record  for  statistical  or 
law  enforcement  purposes;  and 

(3)  Evidence  of  written  consent  by  the 
subject  individual  to  a  disclosure,  if 
applicable. 

(c)  Except  for  the  accounting  of 
disclosures  made  for  a  law  enforcement 
activity  (see  §  1202.60(g))  or  of 
disclosures  made  from  exempt  systems 
(see  subpart  F  of  this  part),  the 
accounting  of  disclosures  will  be  made 
available  to  the  subject  individual  upon 
request.  Procedures  for  requesting 
access  to  the  accounting  of  disclosiues 
are  in  subpart  C. 

Subpart  E — Request  To  Amend 
Records 

§  1 202.70    Whom  should  I  contact  at  NARA 
to  amend  records  at>out  myself? 

If  you  believe  that  a  record  that  NARA 
maintains  about  you  is  not  accurate, 
timely,  relevant  or  complete,  you  may 
request  that  the  record  be  amended. 
Write  to  the  NARA  Privacy  Act  Officer, 
Room  3110.  8601  Adelphi  Rd,  College 
Park,  MD  20470-6001.  Employees  of 
NARA  who  desire  to  amend  thefr 
personnel  records  should  write  to  the 
Director.  Human  Resources  Services 
Division.  You  should  include  as  much 
information,  docimientation.  or  other 
evidence  as  needed  to  support  your 
request  to  amend  the  pertinent  record. 
Mark  both  the  envelop  and  the  letter 
with  the  phrase  "Privacy  Act — Request 
To  Amend  Record." 

§  1202.72    How  does  NARA  handle 
requests  to  amend  records? 

(a)  NARA  will  acknowledge  receipt  of 
a  request  to  amend  a  record  within  10 
workdays.  If  possible,  the 
acknowledgment  will  include  the 
system  manager's  determination  either 
to  amend  the  record  or  to  deny  your 
request  to  amend  as  provided  in 
§1202.76. 

(b)  When  reviewing  a  record  in 
response  to  your  request  to  amend,  the 
system  manager  will  assess  the 
accuracy,  relevance,  timeliness,  and 
completeness  of  the  existing  record  in 


light  of  your  proposed  amendment  to 
determine  if  your  request  to  amend  is 
justified.  If  you  request  the  deletion  of 
information,  the  system  manager  also 
will  review  your  request  and  the 
existing  record  to  determine  whether 
the  information  is  relevant  and 
necessary  to  accomplish  NARA's 
purpose,  as  required  by  law  or 
Executive  order. 

§  1202.74    How  will  I  know  If  NARA 
approved  my  amendment  request? 

If  NARA  approves  your  amendment 
request,  the  system  manager  will 
promptly  make  the  necessary 
amendment  to  the  record  and  will  send 
a  copy  of  the  amended  record  to  you. 
NARA  will  also  advise  all  previous 
recipients  of  the  record,  using  the 
accounting  of  disclosures,  that  an 
amendment  has  been  made  and  give  the 
substance  of  the  amendment.  Where 
practicable,  NARA  will  also  send  a  copy 
of  the  amended  record  to  previous 
recipients.  ~ 

§  1 202.76    Can  NARA  deny  my  request  for 
antendment? 

If  the  system  manager  denies  your 
request  to  amend  or  determines  that  the 
record  should  be  amended  in  a  manner 
other  than  that  requested  by  you,  NARA 
will  advise  you  in  writing  of  the 
decision.  The  denial  letter  Will  state: 

(a)  The  reasons  for  the  denial  of  your 
amendment  request; 

(b)  Proposed  alternative  amendments, 
if  appropriate; 

(c)  Your  right  to  appeal  the  denial; 
and 

(d)  The  procedures  for  appealing  the 
denial. 

§  1 202.78    How  do  I  accept  an  alternative 
amendment? 

If  your  request  to  amend  a  record  is 
denied  and  NARA  suggested  alternative 
amendments,  and  you  agree  to  those 
alternative  amendments,  you  must 
notify  the  Privacy  Act  Officer  who  will 
then  make  the  necessary  amendments  in 
accordance  with  §  1202.74. 

§  1 202.80    How  do  I  appeal  the  denial  of  a 
request  to  amend  a  record? 

(a)  If  you  disagree  with  a  denial  of 
your  request  to  amend  a  record,  you  can 
file  an  appeal  of  that  denial. 

(1)  Address  your  appeal  of  the  denial 
to  amend  records  signed  by  a  system 
manager  other  than  the  Inspector 
General,  to  the  NARA  Privacy  Act 
Appeal  Official  (ND),  Room  3110,  8601 
Adelphi  Road,  College  Park,  MD. 
20740-6001. 

(2)  Address  the  appeal  of  the  denial 
to  amend  records  signed  by  the 
Inspector  General  to  the  NARA  Privacy 
Act  Appeal  Official  (N),  Room  3110, 


8601  Adelphi  Road,  College  Park.  MD. 
20740-6001, 

(3)  For  current  NARA  employees  if 
the  denial  to  amend  concerns  a  record 
maintained  in  the  employee's  Official 
Personnel  Folder  or  in  another 
Government-wide  system  maintained  by 
NARA  on  behalf  of  another  agency, 
NARA  will  provide  the  employee  with 
name  and  address  of  the  appropriate 
appeal  official  in  that  agency. 

(b)  Appeals  to  NARA  must  be  in 
vmting  and  must  be  postmarked  no  later 
than  35  calendar  days  from  the  date  of 
the  NARA  denial  of  a  request  to  amend. 
Your  appeal  letter  and  envelope  must  be 
marked  "Privacy  Act — Appeal". 

(c)  Upon  receipt  of  an  appeal,  the 
NARA  Privacy  Act  Appeal  Official  will 
consult  with  the  system  nianager.  legal 
counsel,  and  such  other  officials  as  may 
be  appropriate.  If  the  appeal  official 
determines  that  the  record  should  be 
amended,  he  or  she  will  instruct  the 
system  manager  to  amend  the  record  in 
accordance  with  §  1202.74  and  will 
notify  you  of  that  action. 

(d)  If,  after  consulting  with  officials 
specified  in  paragraphic)  of  this 
section,  the  NARA  Privacy  Act  Appeal 
Official  determines  that  your  appeal 
should  be  rejected,  the  NARA  Privacy 
Act  Appeal  Official  will  notify  you  in 
writing  of  that  determination,  lliis 
notice  serves  as  NARA's  final 
determination  on  your  request  to  amend 
a  record.  The  letter  to  you  will  include: 

(1)  The  reason  for  the  rejection  of  your 
appeal; 

(2)  Proposed  alternative  amendments, 
if  appropriate,  which  you  may  accept 
(see  36  CFR  1202.78  for  the  procedure); 

(3)  Notice  of  your  right  to  file  a 
Statement  of  Disagreement  for 
distribution  in  accordance  with  36  CFR 
1202.82;  and 

(4)  Notice  of  yoiu  right  to  seek 
judicial  review  of  the  NARA  final 
determination,  as  provided  in  36  CFR 
1202.84. 

(e)  The  NARA  final  determination 
will  be  made  no  later  than  30  workdays 
from  the  date  on  which  the  appeal  is 
received  by  the  NARA  Privacy  Act 
Appeal  Official.  In  extraordinary 
circumstances,  the  NARA  Privacy  Act 
Appeal  Official  may  extend  this  time 
limit  by  notifying  you  in  writing  before 
the  expiration  of  the  30  workdays.  The 
notification  will  include  a  justification 
for  the  extension  of  time. 

§1202.82    How  do  I  file  a  Statement  of 
Disagreement? 

If  you  receive  a  NARA  final 
determination  denying  your  request  to 
amend  a  record,  you  may  file  a 
Statement  of  Disagreement  with  the 
appropriate  system  manager.  The 
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Statement  of  Disagreement  must  include 
an  explanation  of  why  you  believe  the 
record  to  be  inaccurate,  irrelevant, 
untimely,  or  incomplete.  The  system 
manager  will  maintain  your  Statement 
of  Disagreement  in  conjimction  with  the 
pertinent  record.  The  System  Manager 
will  send  a  copy  of  the  Statement  of 
Disagreement  to  any  person  or  agency  to 
whom  the  record  has  been  disclosed, 
only  if  the  disclosure  was  subject  to  the 
accounting  requirements  of  §  1202.60. 

§1202.84    Can  I  sMk  judicial  review? 

Yes,  within  2  years  of  receipt  of  a 
NARA  final  determination  as  provided 
in  §  1202.54  or  §  1202.80,  you  may  seek 
judicial  review  of  that  determination. 
You  may  file  a  civil  action  in  the 
Federal  District  Court: 

(a)  In  which  you  reside  or  have  a 
principal  place  of  business; 

(b)  In  which  the  NARA  records  are 
located;  or 

(c)  In  the  District  of  Columbia. 

Subpart  F — Exemptions 

§1202.90  Wtiat  NARA  systems  of  records 
are  exempt  from  release  under  the  National 
Security  Exemption  of  tfte  Privacy  Act? 

(a)  The  Investigative  Case  Files  of  the 
Inspector  General  (NARA-23)  and  the 
Personnel  Security  Case  Files  (NARA- 
24)  systems  of  records  are  eligible  for 
exemption  under  5  U.S.C.  552a(k)(l) 
because  the  records  in  these  systems: 

(1)  Contain  information  specifically 
authorized  under  criteria  established  by 
an  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy  and 

(2)  Are  in  fact  properly  classified 
pursuant  to  such  Executive  Order. 

(b)  The  systems  described  in 
paragraph  (a)  are  exempt  from 
subsections  (c)(3),  (d),  (e)(1),  and 
(e)(4)(G)  and  (H)  of  5  U.S.C.  552a. 
Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because 
accounting  for  each  disclosure  could 
result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy. 

(2)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  in  these  systems  of 
records  could  result  in  the  release  of 
properly  classified  information  which 
would  compromise  the  national  defense 
or  disrupt  foreign  policy.  Amendment  of 
either  of  these  series  of  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  or  national 
secmity  activities  and  impose  an 
impossible  administrative  burden  by 


requiring  investigations  to  be 
continuously  reinvestigated. 

(3)  From  subsection  (e)(1)  because 
verification  of  the  accuracy  of  all 
information  to  the  records  could  result 
in  the  release  of  properly  classified 
information  which  would  compromise 
the  national  defense  or  disrupt  foreign 
policy. 

(4)  From  subsection  (e)(4)(G)  and  (H) 
because  these  systems  are  exempt  from 
the  access  and  amendment  provisions  of 
subsection  (d),  pursuant  to  subsection 
(k)(l)  of  the  Privacy  Act. 

§  1 202.92    Wtiat  NARA  systems  of  records 
are  exempt  from  release  under  ttte  Law 
Enforcement  Exemption  of  the  Privacy  Act? 

(a)  The  General  Law  Files  in  the 
Office  of  the  General  Counsell  (NARA- 
18)  and  the  Investigative  Files  of  the 
Inspector  General  (NARA-23)  systems 
of  records  are  eligible  for  exemption 
under  5  U.S.C.  552a(k)(2)  because  these 
record  systems  contains  investigatory 
material  of  actual,  potential  or  alleged 
criminal,  civil  or  administrative 
violations,  compiled  for  law 
enforcement  purposes  other  than  within 
the  scope  of  subsection  (j)(2)  of  5  U.S.C. 
552a.  If  you  are  denied  any  right, 
privilege  or  benefit  that  you  would 
otherwise  be  entitled  by  Federal  law,  or 
for  which  you  would  otherwise  be 
eligible,  as  a  result  of  the  record,  NARA 
will  make  the  record  available  to  you, 
except  for  any  information  in  the  record 
that  would  disclose  the  identity  of  a 
confidential  soiuce  as  described  in  5 
U.S.C.  552a(k)(2). 

(b)  The  systems  described  in 
paragraph  (a)  of  this  section  are  exempt 
from  subsections  (c)(3),  (d),  (e)(1)  and 
(e)(4)  (G)  and  (H),  and  (f)  of  5  U.S.C. 
552a.  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3)  because 
release  of  disclosure  accounting  could 
alert  the  subject  of  an  investigation 
about  the  alleged  violations,  to  the 
existence  of  the  investigation  and  to  the 
fact  that  they  are  being  investigated  by 
the  Office  of  Inspector  General  (OIG)  or 
another  agency.  Release  of  such 
information  could  provide  significant 
information  concerning  the  nature  of  the 
investigation,  resulting  in  the  tampering 
or  destruction  of  evidence,  influencing 
of  witnesses,  danger  to  individuals 
involved,  and  other  activities  that  could 
impede  or  compromise  the 
investigation. 

(2)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  these 
systems  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal,  civil,  or 


administrative  violation,  of  the 
existence  of  that  investigation;  of  the 
natiu'e  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities;  of  the  identity  of  confidential 
soiuces,  witnesses,  and  law  enforcement 
personnel;  and  of  information  that  may 
enable  the  subject  to  avoid  detection  or 
apprehension.  These  factors  would 
present  a  serious  impediment  to 
effective  law  enforcement  where  they 
prevent  the  successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel,  and/or 
lead  to  the  improper  influencing  of 
witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
The  amendment  of  these  records  could 
allow  the  subject  to  avoid  detection  or 
apprehension  and  interfere  with 
ongoing  investigations  and  law 
enforcement  activities. 

(3)  From  subsection  (e)(1)  because  the 
application  of  this  provision  could 
impair  investigations  and  interfere  with 
the  law  enforcement  responsibilities  of 
the  OIG  or  another  agency  for  the 
following  reasons: 

(i)  It  is  not  possible  to  detect 
relevance  or  need  for  specific 
information  in  the  early  stages  of  an 
investigation,  case  or  matter.  After  the 
information  is  evaluated,  relevance  and 
necessity  may  be  established. 

(ii)  During  an  investigation,  the  OIG 
may  obtain  information  about  other 
actual  or  potential  criminal,  civil  or 
administrative  violations,  including 
those  outside  the  scope  of  its 
jurisdiction.  The  OIG  should  retain  this 
information,  as  it  may  aid  in 
establishing  patterns  of  inappropriate 
activity,  and  can  provide  valuable  leads 
for  Federal  and  other  law  enforcement 
agencies. 

(iii)  In  interviewing  individuals  or 
obtaining  other  forms  of  evidence 
during  an  investigation,  information 
may  be  supplied  to  an  investigator, 
which  relates  to  matters  incidental  to 
the  primary  purpose  of  the  investigation 
but  which  may  relate  also  to  matters 
under  the  investigative  jiuisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 

(iv)  From  subsection  (e)(4)(G)  and  (H) 
because  these  systems  are  exempt  from 
the  access  and  amendment  provisions  of 
subsection  (d),  pursuant  to  subsection 
(k)(2)  of  the  Privacy  Act. 

(v)  From  subsection  (f)  because  these 
systems  are  exempt  from  the  access  and 
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amendment  provisions  of  subsection 
(d),  pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act. 

§  1 202.94    What  NARA  systems  of  records 
are  exempt  from  release  under  the 
investigatory  Information  Material 
exemption  of  tfte  Privacy  Act? 

(a)  The  General  Law  Files  (NARA-18) 
and  the  Personnel  Security  Case  Files 
(NARA-24)  systems  of  records  are 
eligible  for  exemption  under  5  U.S.C. 
552a(k)(5)  because  these  contain 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  employment  or  access  to 
classified  information.  The  only 
information  exempt  imder  this 
provision  is  that  which  would  disclose 
the  identity  of  a  confidential  source 
described  in  5  U.S.C.  552a(k)(2). 

(b)  The  systems  of  records  described 
in  paragraph  (a)  of  this  section  are 
exempt  from  5  U.S.C.  552a(d)(l). 
Exemption  from  the  particular 
subsection  is  justified  as  access  to 
records  in  the  system  would  reveal  the 
identity(ies)  of  the  source(s)  of 
information  collected  in  the  course  of  a 
background  investigation. 

Dated:  May  29,2001. 
)ohn  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  01-14077  Filed  6-4-01;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  46 
RIN  290(V-AJ76 

Policy  Regarding  Participation  In 
National  Practitioner  Data  Bank 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  amend  oiu- 
regulations  regarding  reporting  of  health 
care  practitioners  to  the  National 
Practitioner  Data  Bank  (NPDB).  We 
propose  to  amend  the  reporting 
provisions  concerning  malpractice 
payment  reporting  by  delegating  the 
imderlying  decision-making  to 
malpractice  payment  review  panels;  by 
delegating  the  actual  reporting  authority 
to  facility  directors  and  the  Chief  Patient 
Care  Services  Officer;  by  establishing 
new  procedures  for  obtaining 
information  from  affected  health  care 
practitioners  and  others;  and  by 
establishing  medical  reporting  criteria 
for  licensed  trainees  and  supervisory 
health  care  professionals.  We  also 
propose  to  amend  the  regulations 


concerning  malpractice  payment 
reporting  and  clinical  privileges  actions 
reporting  by  stating  that  reporting  may 
not  be  the  subject  of  negotiated 
settlements  and  that  independent 
contractors  acting  on  behalf  of  the 
Department  of  Veterans  Affairs  (VA)  are 
subject  to  the  NPDB  reporting 
provisions.  These  amendments  appear 
to  be  necessary  to  make  the  reporting 
process  more  efficient  and  fair  and  to 
ensure  that  reporting  is  accomplished  in 
accordance  with  the  statutory 
framework. 

DATES:  Comments  must  be  received  on 
or  before  August  6.  2001. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN:  2900- 
AJ76."  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  W.  Enchelmayer,  Director, 
Credentialing  and  Privileging,  Office  of 
Quality  and  Performance  (lOQ),  VHA, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Washington.  DC 
20420;  (301)  443-9901  (This  is  not  a 
toll-free  niunber). 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  our 
regulations  set  forth  in  38  CFR  Part  46 
concerning  the  reporting  of  physicians, 
dentists,  and  other  health  care 
practitioners  to  the  NPDB.  These 
regulations  concern  malpractice 
payment  reporting  and  clinical 
privileges  actions  reporting. 

With  respect  to  malpractice  payment 
reporting,  ihe  regulations  currently 
provide  that  VA  will  file  a  report  with 
the  NPDB  regarding  any  payment  for  the 
benefit  of  a  physician,  dentist,  or  other 
health  care  practitioner  which  was 
made  as  the  result  of  a  settlement  or 
judgment  of  a  claim  of  medical 
malpractice.  The  regulations  also  state 
that  the  report  will  identify  the 
practitioner  for  whose  benefit  the 
payment  is  made.  Currently,  the 
regulations  provide  for  facility  directors 
to  file  a  report  when  they  affirm  a 
recommendation  irom  a  peer  review 
body  regarding  whether  payment  was 
made  for  the  benefit  of  a  practitioner. 


Also,  currently  the  regulations  provide 
that  the  peer  review  bodies  are  to  be 
appointed  by  facility  directors.  We 
propose  to  change  the  delegation  of 
authority  for  making  the  determinations 
of  whether  payment  was  made  for  the 
benefit  of  a  practitioner  by  delegating 
this  function  to  malpractice  payment 
review  panels  appointed  by  the  Director 
of  Medical-Legai  Affairs.  We  believe 
that  this  will  be  a  more  efficient  process 
and  help  ensure  independent 
decisionmaking.  We  propose  that  this 
new  process  be  used  in  all  cases  for 
which  a  panel  is  appointed  on  or  after 
the  effective  date  of  the  final  rule. 

The  current  regulations  further 
provide  for  reporting  to  the  NPDB  if  it 
is  determined  that  payment  was  made 
for  the  benefit  of  a  practitioner.  We 
propose  to  delegate  this  reporting 
authority  to  the  Director  of  the  facility 
in  which  the  acts  or  omissions  occurred 
and  the  Chief  Patient  Care  Services 
Officer.  These  are  the  appropriate 
reporting  officials  within  VA.  Further, 
to  help  ensure  that  the  reported 
practitioner  is  aware  of  the  reporting, 
the  reporting  official  would  be  required 
to  send  a  copy  of  the  report  to  the 
reported  practitioner. 

For  malpractice  payment 
determinations,  the  current  regulations 
provide  for  review  of  documents 
pertinent  to  the  claim,  including,  to  the 
.  extent  practicable,  information  collected 
directly  irova  the  individual  for  whose 
benefit  payment  was  made.  The 
regulations  also  provide  that  individuals 
under  consideration  for  malpractice 
payment  reporting  are  to  be  given  an 
opportunity  for  discussion  with  the 
facility  director  and  any  other 
individual  designated  by  the  facility 
director  before  a  reporting 
determination  is  made.  We  propose  to 
eliminate  the  discussion  provisions  and 
otherwise  change  these  procedures  as 
follows: 

•  Written  notice  shall  be  provided  to 
the  practitioner  whose  actions  are  under 
review  stating  that  VA  is  considering 
whether  to  report  the  practitioner  to  the 
NPDB  because  of  a  specified 
malpractice  payment  made,  and 
providing  the  practitioner  with  the 
opportunity  to  submit  a  written 
statement  concerning  the  care  that  led  to 
the  claim  within  30  days  of  receipt  of 
the  notice.  The  written  notice  shall  be    ' 
hand-delivered  to  the  practitioner 
whose  actions  are  under  review  or  sent 
return-receipt  requested  to  the  last 
known  address  of  such  practitioner. 

•  Prior  to  making  a  determination,  the 
malpractice  payment  review  panel  will 
review  documents  pertinent  to  the  care 
that  led  to  the  claim.  This  may  include 
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information  prepared  in  response  to  a 
request  from  the  panel. 

We  believe  these  procedures  provide 
for  more  efficient  and  timely  reporting 
while  preserving  the  practitioner's  right 
to  fair  and  impartial  consideration  of  his 
or  her  actions. 

With  respect  to  malpractice  payment 
reporting,  we  also  propose  to  establish 
special  reporting  criteria  for  licensed 
trainees  and  for  health  care 
professionals  who  supervise  trainees. 
We  propose  that  actions  of  a  licensed 
trainee  acting  within  the  scope  of  his  or 
her  training  program  that  otherwise 
would  warrant  reporting  for 
substandcird  care,  professional 
incompetence,  or  professional 
misconduct  will  be  reported  only  if  the 
panel,  by  at  least  a  majority,  concludes 
that  such  actions  constitute  gross 
negligence  or  willful  professional 
misconduct.  Also,  we  propose  to  report 
a  physician,  dentist,  or  other  health  care 
practitioner  in  their  supervisory 
capacity,  if  the  panel  concludes,  by  at 
least  a  majority,  that  the  health  care 
practitioner  was  acting  in  a  supervisory 
capacity  when  the  event  occurred;  that 
the  payment  was  related  to  substandard 
care,  professional  incompetence,  or 
professional  misconduct  of  the  trainee 
and  not  the  supervisor;  and  that  the 
trainee  did  not  commit  gross  negligence 
or  willful  misconduct.  Such  report 
would  note  that  the  physician,  dentist, 
or  other  health  care  practitioner  is  being 
reported  in  a  supervisory  capacity. 
These  provisions  are  intended  to  ensuj« 
that  reporting  reflects  responsibility  for 
actions. 

With  respect  to  malpractice  payment 
reporting,  die  regulations  currently  state 
that  it  is  intended  that  malpractice 
reports  be  filed  within  30  days  of  the 
date  payment  is  made.  However,  the 
regulations  acknowledge  that  VA  may 
not  be  able  to  report  within  30  days  if 
VA  is  not  notified  of  such  payments 
within  sufficient  time  to  report  within 
the  30-day  period.  We  propose  to  add  an 
additionsd  example  specifically 
acknowledging  that  the  30-day  period 
would  not  be  met  if  the  malpractice 
payment  review  process  were  delayed. 
The  examples  are  designed  to  ensure 
that  VA  officials  understand  that 
reporting  must  still  occur  even  if  there 
is  a  valid  reason  for  not  reporting  within 
the  3D-day  period. 

In  addition,  we  propose  to  add 
provisions  regarding  both  malpractice 
payment  reporting  and  clinical 
privileges  actions  reporting.  We  propose 
to  add  provisions  stating  that  NPDB 
reporting,  including  copies  to  State 
Licensing  Boards,  may  not  be  the 
subject  of  any  negotiation  in  any 
settlement  agreement,  employee  action. 


legal  proceedings,  or  any  other 
negotiated  settlement.  Also,  we  propose 
to  note  that  independent  contractors  are 
subject  to  NPDB  reporting  under  the 
regulations.  We  believe  these  provisions 
are  consistent  with  the  statutory 
framework  for  establishing  NPDB 
reporting  (42  U.S.C.  11101-11157). 
Further,  this  policy  will  help  ensure 
that  NPDB  reporting  occurs  when 
warranted. 

The  provisions  of  §  46.4  set  forth  a 
mechanism  for  reporting  based  on 
actions  regarding  clinical  privileges. 
The  current  provisions  inadvertently 
indicated  that  the  original  report  and  a 
copy  would  be  filed  with  the  State 
Licensing  Board  in  the  State  in  which 
the  facility  is  located,  and  a  copy  filed 
with  the  State  Licensing  Board  in  the 
State(s)  in  which  the  practitioner  is 
licensed.  However,  this  would  be 
corrected  to  state  that  the  report  will  be 
filed  with  the  National  Practitioner  Data 
Bank,  with  a  copy  to  the  State  Licensing 
Board  in  the  State(s)  in  which  the 
practitioner  is  licensed  and  in  which  the 
facility  is  located. 

The  current  regulations  at  §  46.4(a)(2) 
provide  that  one  basis  for  reporting  to 
the  NPDB  is  the  acceptance  of  the 
surrender  of  clinical  privileges  or  any 
restriction  of  such  privileges  by  a 
physician  or  dentist  either  while  under 
investigation  by  the  health  care  entity 
relating  to  possible  incompetence  or 
improper  professional  conduct,  or  in 
return  for  not  conducting  such  an 
investigation  or  proceeding.  We  propose 
to  specify  that  the  acceptance  of  the 
surrender  of  clinical  privileges  would 
include  the  surrender  of  clinical 
privileges  inherent  in  resignation  or 
retirement.  We  believe  that  the  need  for 
reporting  would  be  the  same  regardless 
of  how  an  individual  surrendered  these 
clinical  privileges.  Also,  to  advise 
affected  individuals  of  the  reporting 
under  §  46.4(a)(2)  and  to  advise  them 
that  copies  will  be  sent  to  State 
Licensing  Boards,  we  propose  to  require 
that,  as  soon  as  practicable  following  the 
determination  to  report,  VA  shall 
provide  written  notice  to  the 
practitioner  that  a  report  shall  be  filed 
with  the  National  Practitioner  Data  Bank 
with  a  copy  to  the  State  Licensing  Board 
in  each  State  in  which  the  practitioner 
is  licensed  and  in  the  State  in  which  the 
facility  is  located. 

We  also  propose  to  make 
nonsubstantive  changes  for  purposes  of 
clarity,  including  adding  legal 
definitions  of  "gross  negligence"  and 
"willful  professional  misconduct." 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520),  a 


collection  of  information  is  set  forth  in 
proposed  38  CFR  46.3(c).  Accordingly, 
under  section  3507(d)  of  the  Act,  VA 
has  submitted  a  copy  of  this  rulemaking 
action  to  the  Office  of  Management  and 
Budget  (0MB)  for  its  review  of  the 
proposed  collection  of  information. 
OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  proposed  collection 
of  information  should  be  submitted  to 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies 
mailed  or  hand-delivered  to:  Director, 
Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  N.W.,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AJ76." 

Title:  Submission  of  Evidence. 

Summary  of  collection  of  information: 
Under  proposed  §  46.3(c),  written  notice 
shall  be  provided  to  the  practitioner 
whose  actions  are  ujider  review  stating 
that  VA  is  considering  whether  to  report 
the  practitioner  to  the  NPDB  because  of 
a  specified  malpractice  payment  made, 
and  provide  the  practitioner  with  the 
opportunity  within  30  days  of  receipt  to 
submit  a  written  statement  concerning 
the  care  which  led  to  the  malpractice 
payment.  The  peer  review  panel  would 
also  request  written  information  as 
needed. 

Description  of  need  for  information 
and  proposed  use  of  information:  This 
information  would  be  needed  for  the 
malpractice  payment  review  panels  to 
determine  whether  an  affected  health 
care  professional  should  be  reported  to 
the  NPDB. 

Description  of  likely  respondents: 
Health  care  professionals  who  are  under 
consideration  for  reporting  to  the  NPDB 
and  any  other  individual  involved  in 
the  care,  which  led  to  a  claim  resulting 
in  a  malpractice  payment. 

Estimated  number  of  respondents: 
350  per  year. 

Estimated  frequency  of  responses:  1 
per  year. 

Estimated  average  burden  per 
collection:  5  hours. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  1750  hours. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
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for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  othier 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  rule  between 
30  and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

Executive  Order  12866 

I     This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
imder  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  proposed  rulewould 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
rulemaking  proceeding  affects  only 
individuals.  Accordingly,  pursuant  to  5 
U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  §§  603  and  604. 

The  Catalog  of  Federal  Domestic  Assistance 
numbers  for  the  programs  affected  by  this 
document  are  64.005.  64.007,  64.008,  64,009, 
64.010,  64.011,  64.012,  64.013,  64.014, 
64.015,  64.016,  64.018,  64.019.  64.022,  640- 
024,  and  64.025. 

List  of  Subjects  in  38  CFR  Part  46 

I 

Health  professions. 

Approved;  February  28,  2001. 
Anthony  ].  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  46  is  proposed  to 
be  revised  as  follows: 


PART  46— POUCY  REGARDING 
PARTICIPATION  IN  NATIONAL 
PRACTITIONER  DATA  BANK 

Subpart  A— General  Provisions 

Sec. 

46.1  Definitions. 

46.2  Purpose. 

Subpart  B— National  Practitionar  Data  Banic 
Reporting 

46.3  Malpractice  payment  reporting. 

46.4  Clinical  privileges  actions  reporting. 

Subpart  C— National  Practitioner  Data  Banic 
Inquiriea 

46.5  National  Practitioner  Data  Bank 
inquiries. 

Sul)part  D— Miscellaneous 

46.6  Medical  quality  assurance  records 
confidentiality. 

46.7  Prohibitions  concerning  negotiations. 

46.8  Independent  contractors. 

Authority:  38  U.S.C.  501;  42  U.S.C.  11101- 
11152 

SubfMirt  A— General  Provisions 

§46.1    Definitions. 

(a)  Act  means  The  Health  Care  Quality 
Improvement  Act  of  1986,  as  amended 
(42  U.S.C.  11101-11152). 

(b)  Claim  of  medical  malpractice 
means  a  written  claim  or  demand  for 
payment  based  on  an  act  or  omission  of 
a  physician,  dentist,  or  other  health  care 
practitioner  in  furnishing  (or  foiling  to 
furnish)  health  care  services,  and 
includes  the  filing  of  a  complaint  or 
administrative  tort  claim  imder  the 
Federal  Tort  Claims  Act,  28  U.S.C. 
1346(b),  2671-2680. 

(c)  Clinical  privileges  means 
privileges  granted  by  a  health  care  entity 
to  individuals  to  furnish  health  care. 

(d)  Dentist  means  a  doctor  of  dental 
surgery  or  dental  medicine  legally 
authorized  to  practice  dental  surgery  or 
dentistry  by  a  State  (or  any  individual 
who  holds  himself  or  herself  out  to  be 
so  authorized). 

(e)  Director  means  the  duly  appointed 
director  of  a  Department  of  Veterans 
Affairs  health  care  facility  or  any 
individual  with  authorization  to  act  for 
that  person  in  the  director's  absence. 

(f)  Gross  negligence  is  materially 
worse  than  substandard  care,  and 
consists  of  an  entire  absence  of  care,  or 
an  absence  of  even  slight  care  or 
diligence;  it  implies  a  thoughtless 
disregard  of  consequences  or 
indifference  to  the  rights  of  others. 

(g)  Health  care  facility  means  a 
hospital,  domiciliary,  outpatient  clinic, 
or  any  other  entity  that  provides  health 
care  services. 

(h)  Other  health  care  practitioner 
means  an  individual  other  than  a 
physician  or  dentist  who  is  licensed  or 


otherwise  authorized  by  a  State  to 
provide  health  care  services. 

(i)  Physician  means  a  doctor  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  or  surgery  by  a  State 
(or  any  individual  who  holds  himself  or 
herself  out  to  be  so  authorized). 

(j)  Professional  review  action  means  a 
recommendation  by  a  professional 
review  panel  (with  at  least  a  majority 
vote)  to  affect  adversely  the  clinical 
privileges  of  a  physician  or  dentist  taken 
as  a  result  of  a  professional  review 
activity  based  on  the  competence  or 
professional  conduct  of  an  individual 
physician  or  dentist  in  cases  in  which 
such  conduct  affects  or  could  affect 
adversely  the  health  or  welfare  of  a 
patient,  or  patients.  An  action  is  not 
considered  to  be  based  on  the 
competence  or  professional  conduct  of  a 
physician  or  dentist,  if  the  action  is 
primarily  based  on: 

(1)  A  physician's  or  dentist's 
association  with,  administrative 
supervision  of,  delegation  of  authority 
to,  support  for,  or  training  of,  a  member 
or  members  of  a  particular  class  of 
health  care  practitioner  or  professional, 
or 

(2)  Any  other  matter  that  does  not 
relate  to  the  competence  or  professional 
conduct  of  a  physician  or  dentist  in  his/ 
her  practice  at  a  Department  of  Veterans 
Affairs  health  care  facility. 

(k)  Professional  review  activity  means 
an  activity  with  respect  to  an  individual 
physician  or  dentist  to  establish  a 
recommendation  regarding: 

(1)  Whether  the  physician  or  dentist 
may  have  clinical  privileges  with 
respect  to  the  medical  staff  of  the 
facility; 

(2)  The  scope  or  conditions  of  such 
privileges  or  appointment;  or 

(3)  Change  or  modification  of  such 
privileges. 

(1)  State  means  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  any 
other  territories  or  possessions  of  the 
United  States. 

(m)  State  Licensing  Board  means, 
with  respect  to  a  physician,  dentist,  or 
other  health  care  practitioner  in  a  State, 
the  agency  of  the  State,  which  is 
primarily  responsible  for  the  licensing 
of  the  physician,  dentist,  or  practitioner 
to  furnish  health  care  services. 

(n)  Willful  professional  misconduct 
means  worse  than  mere  substandard 
care,  and  contemplates  the  intentional 
doing  of  something  with  knowledge  that 
it  is  likely  to  result  in  serious  injuries 
or  in  reckless  disregard  of  its  probable 
consequences. 
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§46.2    Purpose. 

The  National  Practitioner  Data  Bank, 
authorized  by  the  Act  and  administered 
by  the  Department  of  Health  and  Hiunan 
Services,  was  established  for  the 
purpose  of  collecting  and  releasing 
certain  information  concerning 
physicians,  dentists,  and  other  health 
care  practitioners.  The  Act  mandates 
that  the  Department  of  Health  and 
Human  Services  seek  to  enter  into  a 
Memorandiun  of  Understanding  with 
the  Department  of  Veterans  Affairs  (VA) 
for  the  purpose  of  having  VA  participate 
in  the  National  Practitioner  Data  Bank. 
Such  a  Memorandiun  of  Understanding 
has  been  established.  Pm-suant  to  the 
Memorandum  of  Understanding,  VA 
will  obtain  information  from  the  Data 
Bank  concerning  physicians,  dentists, 
and  other  health  care  practitioners  who 
provide  or  seek  to  provide  health  care 
services  at  VA  facilities  and  also  report 
information  regarding  malpractice 
payments  and  adverse  clinical 
privileges  actions  to  the  Data  Bank.  This 
part  essentially  restates  or  interprets 
provisions  of  Uiat  Memorandum  of 
Understanding  and  constitutes  the 
policy  of  VA  for  participation  in  the 
National  Practitioner  Data  Bank. 

Subpart  B — National  Practitioner  Data 
Banl(  Reporting 

§46.3    l/lalpractice  payment  reporting. 

(a)  VA  will  file  a  report  with  the 
National  Practitioner  Data  Bank,  in 
accordance  with  regulations  at  45  CFR 
part  60,  subpart  B,  as  applicable, 
regarding  any  payment  for  the  benefit  of 
a  physician,  dentist,  or  other  licensed 
health  care  practitioner  which  was 
made  as  the  result  of  a  settlement  or 
judgment  of  a  claim  of  medical 
malpractice.  The  report  will  identify  the 
physician,  dentist,  or  other  licensed 
health  care  practitioner  for  whose 
benefit  the  payment  is  made.  It  is 
intended  that  the  report  be  filed  within 
30  days  of  the  date  payment  is  made. 
This  may  not  be  possible  in  all  cases; 
e.g.,  sometimes  notification  of  pajnment 
is  delayed,  and  sometimes  the 
malpractice  payment  review  process 
cemnot  be  completed  within  the 
timeframe.  The  report  will  provide  the 
following  information: 

(1)  With  respect  to  the  physician, 
dentist,  or  other  licensed  health  care 
practitioner  for  whose  benefit  the 
payment  is  made — 

(i)  Name; 

(ii)  Work  address; 

(iii)  Home  address,  if  known; 

(iv)  Social  Security  number,  if  known, 
and  if  obtained  in  accordance  with 
section  7  of  the  Privacy  Act  of  1974; 

(v)  Date  of  birth; 


(vi)  Name  of  each  professional  school 
attended  and  year  of  graduation; 

(vii)  For  eadi  professional  license:  the 
license  number,  the  field  of  licensiue, 
and  the  State  in  which  the  license  is 
held; 

(viii)  Drug  Enforcement 
Administration  registration  nimiber,  if 
appUcable  and  known; 

fix)  Name  of  each  health  care  entity 
with  which  affiliated,  if  known. 

(2)  With  respect  to  the  reporting  VA 
entity — 

(i)  Name  and  address  of  the  reporting 
entity; 

(ii)  Name,  title  and  telephone  number 
of  the  responsible  official  submitting  the 
report  on  behalf  of  the  Federal 
government;  and  ^ 

(iii)  Relationship  of  the  entity  to  the 
physician,  dentist,  or  other  health  care 
practitioner  being  reported. 

(3)  With  respect  to  the  judgment  or 
settiement  resulting  in  the  payment — 

(i)  Where  an  action  or  claim  has  been 
filed  with  an  adjudicative  body, 
identification  of  the  adjudicative  body 
and  the  case  number; 

(ii)  Date  or  dates  on  which  the  act(s) 
or  omission(s),  which  gave  rise  to  the 
action  or  claim  occurred; 

(iii)  Date  of  judgment  or  settiement; 

(iv)  Amount  paid,  date  of  payment, 
and  whether  payment  is  for  a  judgment 
or  a  settiement; 

(v)  Description  and  amoimt  of 
judgment  or  settlement  and  any 
conditions  atiached  thereto,  including 
terms  of  payment; 

(vi)  A  description  of  the  acts  or 
omissions  and  injuries  or  illnesses  upon 
which  the  action  or  claim  was  based; 
and 

(vii)  Classification  of  the  acts  or 
omissions  in  accordance  with  a 
reporting  code  adopted  by  the  Secretary 
of  Health  and  Human  Services. 

(b)  Pajrment  will  be  considered  to 
have  been  made  for  the  benefit  of  a 
physician,  dentist,  or  other  licensed 
health  care  practitioner  only  if  (at  least 
a  majority  of)  a  malpractice  payment 
review  panel  concludes  that  payment 
was  related  to  substandard  care, 
professional  incompetence,  or 
professional  misconduct  on  the  part  of 
the  physician,  dentist,  or  other  licensed 
health  care  practitioner.  For  piuposes  of 
this  part,  a  panel  shall  have  a  minimiun 
of  three  individuals  appointed  by  the 
Director,  Medical-Legal  Affairs 
(including  at  least  one  member  of  the 
profession/ occupation  of  the 
practitioner(s)  whose  actions  are  under 
review).  The  conclusions  of  the  panel 
shall,  at  a  minimum,  be  based  on  review 
of  dociunents  pertinent  to  the  care  that 
led  to  the  claim.  These  documents 
include  the  medical  records  of  the 


patient  whose  care  led  to  the  claim,  any 
report  of  an  administrative  investigation 
board  appointed  to  investigate  the  care, 
and  the  opinion  of  any  consultant 
which  the  panel  may  request  in  its 
discretion.  These  documents  do  not 
include  those  generated  primarily  for 
consideration  or  litigation  of  the  claim 
of  malpractice.  In  addition,  to  the  extent 
practicable,  the  documents  shall  include 
written  statements  of  the  individual(s) 
involved  in  the  care  which  led  to  the 
claim.  The  practitioner(s)  whose  actions 
are  under  review  will  receive  a  written 
notice,  hand-delivered  or  sent  to  the 
practitioner's  last  known  address  (return 
receipt  requested).  That  notice  will 
indicate  that  VA  is  considering  whether 
to  report  the  practitioner  to  the  National 
Practitioner  Data  Bank  because  of  a 
specified  malpractice  payment  made, 
and  provide  the  practitioner  the 
opportimity,  within  30  days  of  receipt, 
to  submit  a  written  statement 
concerning  the  care  that  led  to  the 
claim.  Inability  to  notify  or  non- 
response  from  the  identified 
practitioner(s)  will  not  preclude 
completion  of  the  review  and  reporting 
process.  The  panel,  at  its  discretion, 
may  request  additional  information 
from  the  practitioner  or  the  VA  facility 
where  the  incident  ocaured. 

(c)  Attending  staff  (including  contract 
employees,  such  as  scarce  medical 
specialists  providing  care  pursuant  to  a 
contract  imder  38  U.S.C.  7409)  are 
responsible  for  actions  of  licensed 
trainees  assigned  under  their 
supervision.  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this 
section,  actions  of  a  licensed  trainee 
(intern  or  resident)  acting  within  the 
scope  of  his  or  her  training  program  that 
otherwise  would  warrant  reporting  for 
substandard  care,  professional 
incompetence,  or  professional 
misconduct  under  the  provisions  of 
paragraph  (b)  of  this  section,  will  be 
reported  only  if  the  panel,  by  at  least  a 
majprity,  concludes  that  such  actions 
constitute  gross  negligence  or  willful 
professional  misconduct.  For  purposes 
of  paragraph  (b)  of  this  section,  payment 
will  be  considered  to  be  made  for  the 
benefit  of  a  physician,  dentist,  or  other 
health  care  practitioner,  in  their 
supervisory  capacity,  if  the  panel 
concludes,  by  at  least  a  majority,  that 
the  physician,  dentist  or  other  health 
care  practitioner  was  acting  in  a 
supervisory  capacity;  that  the  payment 
was  related  to  substandard  care, 
professional  incompetence,  or 
professional  misconduct  of  the  trainee 
and  not  the  supervisor;  and  that  the 
trainee  did  not  commit  gross  negligence 
or  willful  professional  misconduct. 
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Such  report  will  note  that  the  physician, 
dentist,  or  other  health  care  practitioner 
is  being  reported  in  a  supervisory 
capacity. 

Note  to  paragraph  (c):  Licensed  trainees 
acting  outside  the  scope  of  their  training 
program  (e.g.  acting  as  admitting  officer  of 
the  day)  will  be  reported  under  the 
provisions  of  paragraph  (b)  of  this  section. 

(d)  The  Director  of  the  facility  at 
which  the  claim  arose  has  the  primary 
responsibility  for  submitting  the  report 
to  the  National  Practitioner  Data  Bank 
and  for  providing  a  copy  to  the 
practitioner,  to  the  State  Licensing 
Board  in  each  State  where  the 
practitioner  holds  a  license,  and  to  the 
State  Licensing  Board  in  which  the 
facility  is  located.  However,  the  Chief 
Patient  Care  Services  Officer  is  also 
authorized  to  submit  the  report  to  the 
National  Practitioner  Data  Bank  and 
provide  copies  to  the  practitioner  and 
State  Licensing  Boards  in  cases  where 
the  Chief  Patient  Care  Services  Officer 
deems  it  appropriate  to  do  so. 

§46.4    Clinical  privileges  actions  reporting. 

(a)  VA  will  file  an  adverse  action 
report  with  the  National  Practitioner 
Data  Bank  in  accordance  with 
regulations  at  45  CFR  part  60,  subpart  B, 
as  applicable,  regarding  any  of  the 
following  actions: 

(1)  An  action  of  a  Director  after 
consideration  of  a  professional  review 
action  that,  for  a  period  longer  than  30 
days,  adversely  affects  (by  reducing, 
restricting,  suspending,  revoking,  or 
failing  to  renew)  the  clinical  privileges 
of  a  physician  or  dentist  relating  to 
possible  incompetence  or  improper 
professional  conduct. 

(2)  Acceptance  of  the  surrender  of 
clinical  privileges,  including  the 
surrender  of  clinical  privileges  inherent 
in  resignation  or  retirement,  or  any 
restriction  of  such  privileges  by  a 
physician  or  dentist  either  while  under 
investigation  by  the  health  care  entity 
relating  to  possible  incompetence  or 
improper  professional  conduct,  or  in 
return  for  not  conducting  such  an 
investigation  or  proceeding  whether  or 
not  the  individual  remains  in  VA 
service. 

(b)  The  report  specffied  in  paragraph 
(a)  of  this  section  will  provide  the 
following  information — 

(1)  With  respect  to  the  physician  or 
dentist: 

(i)  Name; 

(ii)  Work  address; 

(iii)  Home  address,  if  known; 

(iv)  Social  Security  number,  if  known 
(and  if  obtained  in  accordance  with 
section  7  of  the  Privacy  Act  of  1974): 

(v)  Date  of  birth; 


(vi)  Name  of  each  professional  school 
atiended  and  year  of  graduation; 

(vii)  For  each  professional  license:  the 
license  number,  the  field  of  licensure, 
and  the  name  of  the  State  in  which  the 
license  is  held; 

(viii)  Drug  Enforcement 
Administration  registration  number,  if 
applicable  and  known; 

(ix)  A  description  of  the  acts  or 
omissions  or  other  reasons  for  privilege 
loss,  or,  if  known,  for  siurender;  and 

(x)  Action  taken,  date  action  was 
made  final,  length  of  action  and 
effective  date  of  the  action. 

(2)  Witii  respect  to  the  VA  facility— 

(i)  Name  and  address  of  the  reporting 
facility;  and 

(ii)  Name,  titie,  and  telephone  number 
of  the  responsible  official  submitting  the 
report.  . 

(c)  A  copy  of  the  report  referred  to  in 
paragraph  (a)  of  this  section  will  also  be 
filed  with  the  State  Licensing  Board  in 
the  State(s)  in  which  the  practitioner  is 
licensed  and  in  which  the  facility  is 
located.  It  is  intended  that  the  report  be 
filed  within  15  days  of  the  date  the 
action  is  made  final,  that  is,  subsequent 
to  any  internal  (to  the  facility)  appeal. 

(d)  As  soon  as  practicable  after  it  is 
determined  that  a  report  shall  be  filed 
with  the  National  Practitioner  Data  Bank 
and  State  Licensing  Boards  imder 
paragraphs  (a)(2)  and  (c)  of  this  section, 
VA  shall  provide  written  notice  to  the 
practitioner  that  a  report  will  be  filed 
with  the  National  Practitioner  Data  Bank 
with  a  copy  to  the  State  Licensing  Board 
in  each  State  in  which  the  practitioner 
is  licensed  and  in  the  State  in  which  the 
facility  is  located. 

Subpart  C — National  Practitioner  Data 
Bank  Inquiries 

§46.5    National  Practitioner  Data  Bank 
inquiries. 

VA  will  request  information  from  the 
National  Practitioner  Data  Bank,  in 
accordance  with  the  regulations 
published  at  45  CFR  part  60,  subpart  C, 
as  applicable,  concerning  a  physician, 
dentist,  or  other  licensed  health  care 
practitioner  as  follows: 

(a)  At  the  time  a  physician,  dentist,  or 
other  health  care  practitioner  applies  for 
a  position  at  VA  Central  Office,  any  of 
its  regional  offices,  or  on  the  medical 
staff,  or  for  clinical  privileges  at  a  VA 
hospital  or  other  health  care  entify 
operated  under  the  auspice  of  VA; 

(b)  No  less  often  than  every  2  years 
concerning  any  physician,  dentist,  or 
other  health  care  practitioner  who  is  on 
the  medical  staff  or  who  has  clinical 
privileges  at  a  VA  hospital  or  other 
health  care  entity  operated  imder  the 
auspice  of  VA;  and 


(c)  At  other  times  pursuant  to  VA 
policy  and  needs  and  consistent  with 
the  Act  and  Department  of  Health  and 
Human  Services  Regulations  (45  CFR 
part  60). 

Subpart  D — Miscellaneous 

§46.6    Medical  quality  assurance  records 
confidentiality. 

Note  that  medical  quality  assurance 
records  that  are  confidential  and 
privileged  under  the  provisions  of  38 
U.S.C.  5705  may  not  be  used  as 
evidence  for  reporting  individuals  to  the 
National  Practitioner  Data  Bank. 

§  46.7    Prohibitions  concerning 
negotiations. 

Reporting  under  this  part  (including 
the  submission  of  copies)  may  not  be 
the  subject  of  negotiation  in  any 
settiement  agreement,  employee  action, 
legal  proceedings,  or  any  other 
negotiated  settiement. 

§  46.8    Independent  contractors. 

Independent  contractors  acting  on 
behalf  of  the  Department  of  Veterans 
Affairs  are  subject  to  the  National 
Practitioner  Data  Bank  reporting 
provisions  of  this  part.  In  the  following 
circumstances,  VA  will  provide  the 
contractor  with  notice  that  a  report  of  a 
clinical  privileges  action  will  be  filed 
with  the  National  Practitioner  Data  Bank 
with  a  copy  with  the  State  Licensing 
Board  in  the  State(s)  in  which  the 
contractor  is  licensed  and  in  which  the 
facility  is  located:  where  VA  terminates 
a  contiact  for  possible  incompetence  or 
improper  professional  conduct,  thereby 
automatically  revoking  the  contractor's 
clinical  privileges,  or  where  the 
contractor  terminates  the  contract, 
thereby  surrendering  clinical  privileges, 
either  while  under  investigation  relating 
to  possible  incompetence  or  improper 
professional  conduct  or  in  return  for  not 
conducting  such  an  investigation  or 
proceeding. 

(Authority:  38  U.S.C.  5705) 

|FR  Doc.  01-13989  Filed  6-4-01;  8:45  am] 
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summary:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Imperial  County  Air 
Pollution  Control  District  (ICAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  This 
revision  concerns  the  control  of 
emissions  from  sulfur  compounds.  We 
are  proposing  action  on  a  local  rule  that 
regulates  these  emissions  imder  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act).  We  are  taking  comments  on 
this  proposal  and  plan  to  follow  with  a 
final  action. 

DATES:  Any  comments  must  arrive  by 
July  5,  2001. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  K,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 


You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  docimient  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Imperial  County  Air  Pollution  Control 
District,  150  South  9th  Street,  El 
Centre,  CA  92243-2801. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(AIR-4),  U.S.  Envirorunental  Protection 
Agency,  Region  IX,  (415)  744-1197. 

SUPPLEMENTARY  INFORMATKW: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  date  that  it  was 
adopted  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Table  1  .—Submitted  Rule 

Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

CAPCD 

405 

Sulfur  Compounds  Emission  Standards,  Lim- 
itations. 

09/14/99 

05/26/00 

On  October  6,  2000,  this  rule 
submittal  was  foimd  to  meet  the 
completeness  criteria  in  40  CFR  Part  51 
Appendix  V,  which  must  be  met  before' 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

EPA  approved  a  version  of  Rule  405 
into  the  SIP  on  August  11, 1978. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revision? 

ICAPCD  Rule  405  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  The  effluent  process  gas  from  sulfur 
recovery  units,  siUfuric  acid  units,  and 
fuel  burning  equipment  shall  not  exceed 
500  ppm  by  voliime  of  sulfur 
compounds  calculated  as  sulfur  dioxide; 
or  200  lbs.  per  hour  of  sulfur 
compounds  calculated  as  sulfur  dioxide. 
Additionally,  sulfur  recovery  units  shall 
not  discharge  more  than  10  ppm  by 
voltime  of  hydrogen  sidfide. 

•  A  person  shall  not  biuTi  amy  gaseous 
fuel  containing  sulfur  compounds  in 
excess  of  50  grains  per  100  cubic  feet  of 
gaseous  fuel,  calculated  as  hydrogen 
sulfide  at  standard  conditions;  or  a 
sulfur  content  in  excess  of  0.5  percent 
by  weight. 

•  The  use  of  non-complying  fuel  may 
be  allowed  with  approval  where  process 
conditions  or  control  equipment  will 
reduce  emissions  at  a  level  equal  to  or 


less  than  emissions  associated  with  the 
use  of  complying  fuel. 

•  Several  test  methods  are  included 
to  determine  compliance.  The  TSD  has 
more  information  about  this  rule. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  for  SO2  must  be 
enforceable  (see  section  110(a)  of  the 
Act)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  ICAPCD  is  listed  as  being 
attainment  for  the  national  ambient  air 
quality  standards  (see  40  CFR  81)  for 
sulfur  dioxide  (SO2).  Therefore,  for 
purposes  of  controlling  SO2,  Rule  405 
needs  only  to  comply  with  the  genend 
provisions  of  Section  1 10  of  the  Act. 

Guidance  and  policy  doomients  that 
we  used  to  define  specific  enforceability 
requirements  include  the  following: 

1.  "Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24, 1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

2.  "SO2  Guideline  Document,"  EPA- 
452/R-94-008. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

This  rule  improves  the  SIP  by 
establishing  requirements  for  sulfur 
emissions  and  listing  the  appropriate 


test  methods.  This  rule  is  largely 
consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability.  One 
deficiency  that  does  not  meet  the 
evaluation  criteria  summarized  below 
and  discussed  further  in  the  TSD. 

C.  What  Is  the  Rule  Deficiency? 

This  rule  lacks  recordkeeping 
requirements  for  sources  subject  to  the 
rule  and  prevents  full  approval  of  the 
SIP  revision. 

D.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  limited  approval  of  the  submitted  rule 
to  improve  die  SIP.  If  finalized,  this 
action  would  incorporate  the  submitted 
rule  into  the  SIP,  including  the 
identified  deficiency.  This  approval  is 
limited  because  EPA  is  simultaneously 
proposing  a  limited  disapproval  of  the 
nde  imder  section  110(k)(3).  If  this 
disapproval  is  finalized,  sanctions  will 
be  not  be  imposed  under  section  1 79 
because  this  an  attainment  area  and  not 
a  required  submittal.  Note  that  the 
submitted  rule  has  been  adopted  by  the 
ICAPCD,  and  EPA's  final  limited 
disapproval  would  not  prevent  the  local 
agency  fi-om  enforcing  it. 

We  will  accept  comments  from  the 
public  on  the  proposed  limited  approval 
and  limited  disapproval  for  the  next  30 
days. 
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m.  Background  Information 

A.  Why  Was  This  Rule  Submitted? 

Sulfur  dioxide  is  formed  by  the 
combustion  of  fuels  containing  sulfur 
compounds  and  causes  harm  to  human 
health  and  the  environment.  This  rule  is 
designed  to  reduce  SO2  emissions. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  imder  Equal 
Opportimity  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Equal 
Opportimity  13045  because  it  does  not 
involve  decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Equal  Opportunity  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  tmd 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Equal  Opportunity  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 


costs  incurred  by  State  and  local 
governments,  or  EPA  considts  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officiaJs  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  appljTto  this 
proposed  rule. 

D.  Executive  Order  13175 

Executive  Order  13175,  entiUed 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  goverrunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Ebcecutive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 


rule  subject  to  notice  and  comment 
rulemaking  reqiiirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  proposed  nde  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

EPA's  proposed  disapproval  of  the 
state  request  imder  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
does  not  affect  any  existing 
requirements  applicable  to  small 
entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
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may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
residt  firom  this  action. 

E.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  imless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Sulfur  oxides.  Nitrogen. 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  May  8,  2001. 
Jane  Diamond, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  01-14082  Filed  6-4-01;  8:45  am] 

BILLING  CODE  6S60-50-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Availability  of  a 
Genetics  Study  for  the  Status  Review 
of  the  Yellow-billed  Cuckoo  in  the 
Western  United  States  and  Reopening 
of  Comment  Period 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Notice  of  availability  and 

reopening  of  comment  period. 


SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  in 
conjimction  with  the  United  States 
Geological  Service  (USGS),  announce 
the  availability  of  a  genetics  study 
entitled  the  "Taxonomic  and 
Evolutionary  Significant  Unit  (ESU) 
Status  of  Western  Yellow-billed 
Cuckoos  (Coccyzus  americanus)."  This 
study,  contracted  by  both  agencies,  was 
prepared  by  Dr.  Robert  Fleischer  of  the 
National  Zoological  Park,  Smithsonian 
Institute,  Washington  DC. 

We  are  also  providing  notice  of  the 
reopening  of  the  comment  period  for  the 
12 -month  finding  on  a  petition  to  list 
this  species  as  endangered  to  allow  all 
interested  parties  to  comment 
simultaneously  on  the  90-day  petition 
and  study.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  reopened  comment 
period,  and  will  be  fully  considered  in 
the  12-month  petition  finding. 
DATES:  We  will  accept  public  comments 
until  June  20,  2001. 
ADDRESSES:  Persons  wishing  to  review 
the  study  may  receive  a  copy  by 
contacting  the  Sacramento  Fish  and 
Wildlife  Office,  2800  Cottage  Way, 
Room  W-2605,  Sacramento,  California 
95825.  Written  comments  and 
information  should  be  submitted  to  the 
Field  Supervisor  at  the  address  above. 
For  electronic  mail  address  and  further 
instructions  on  commenting,  refer  to  the 
Public  Comments  Solicited  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  Harvey  or  Stephanie  Brady  at 
the  Sacramento  Fish  and  Wildlife 
Office,  at  the  above  address  (telephone 
916/414-6600). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  17,  2000,  we  published 
in  the  Federal  Register  a  90-day  finding 
on  a  petition  to  list  the  yellow-billed 
cuckoo  {Coccyzus  americanus)  as 
endangered,  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973,  sis  amended 
(16  U.S.C.  1531  et  seq.)  (65  FR  8104). 
We  determined  that  the  petition 
presented  substantial  information  that 
the  listing  of  the  yellow-billed  cuckoo 
may  be  warranted,  and  initiated  a  status 
review  which  will  result  in  a  12-month 
finding  at  the  conclusion  of  the  review. 
The  information  presented  suggested 
that  the  yellow-billed  cuckoo  may  be 
endangered  in  a  significant  portion  of  its 
range  (i.e.,  the  western  United  States), 
and  that  the  western  United  States 
represents  the  range  of  a  valid 
subspecies,  termed  the  western  yellow- 
billed  cuckoo.  In  our  90-day  petition 


finding,  while  we  determined  that  the 
listing  of  the  yellow-billed  cuckoo  may 
be  warranted,  the  taxonomy  of  the 
species  is  unclear. 

To  clarify  the  validity  and  range  of  a 
western  subspecies,  the  Service  and 
USGS  solicited  proposals  for  a  genetic 
analysis  throughout  the  species 
breeding  range  in  the  United  States  and 
Mexico.  We  selected  and  funded  a 
proposal  submitted  by  Dr.  Robert 
Fleischer  of  the  Smithsonian  Institution 
ft'om  a  total  of  five  proposals.  We 
received  the  final  genetics  study 
prepared  by  Dr.  Fleischer  on  April  24, 
2001. 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  reopened 
comment  period.  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  by  any  of 
several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Sacramento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  Room  W-2605, 
Sacramento,  California  95825. 

(2)  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
FWlYBC@fws.gov.  If  you  submit 
comments  by  e-mail,  please  submit 
them  as  an  ASCII  file  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  your 
name  and  retimi  address  in  yoiu-  e-mail 
message.  If  you  do  not  receive  a 
conformation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directiy  by  calling  our 
Sacramento  Fish  and  Wildlife  Office  at 
telephone  number  916/414-6600. 

(3)  You  may  hand-deliver  comments 
to  our  Sacramento  Fish  and  Wildlife 
Office  at  the  address  given  above. 

Comments  and  materials  received,  as 
well  as  supporting  docvunentation  used 
in  preparation  of  the  12-month  petition 
finding  to  list  the  yellow-billed  cuckoo, 
will  be  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  listed  under  (1) 
above.  Copies  of  the  study  and  the  90- 
day  petition  finding  are  available  by 
writing  to  the  Field  Supervisor  at  the 
address  under  (1)  above. 

Authorfs) 

The  primary  authors  of  this  notice  are 
Stephanie  Brady  (see  ADDRESSES 
section),  and  Barbara  Behan,  U.S.  Fish 
and  Wildlife  Service,  Regional  Office, 
911  N.E.  11th  Avenue,  PorUand,  Oregon 
97232. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 
amended.  16  U.S.C.  1531  et  seq.. 
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Dated:  May  30.  2001. 
Alexandra  Pitts, 

Acting  Manager,  California  and  Nevada 
Operations  Office. 

[FR  Doc.  01-14052  Filed  6-4-01;  8:45  am) 
BILLma  COOe  4310-S5-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Doclcet  No.  010515128-112&41;  I.D. 
041 8010] 

Fisheries  of  the  Northeastern  United 
States;  Blacli  Sea  Bass  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  notice  of  a  control  date  for 
the  purposes  of  controlling  capacity  or 
latent  effort  in  the  black  sea  bass 
commercial  fishery. 

SUMMARY:  NMFS  announces  that  it  is 
considering,  and  is  seeking  public 
comment  on,  a  proposed  rulemaking  to 
place  additional  controls  on  access  to 
the  black  sea  bass  (Centropristis  striata) 
fishery  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  This 
annoimcement  is  intended  ,  in  part,  to 
discourage  speculative  increases  in 
effort  or  capacity  while  the  Mid-Atlantic 
Fishery  Management  Council  (Council) 
and  NMFS  are  considering  whether  and 
how  to  additionally  control  access  in 
this  fishery.  The  date  of  publication  of 
this  announcement,  June  5,  2001,  shall 
be  known  as  the  control  date  and  may 
be  used  for  establishing  revised 
eligibility  criteria  for  participation  in 
the  fishery;  i.e.,  the  level  of  fishing 
activity  after  this  date  v«ll  not 
necessarily  be  used  for  future  eligibility 
criteria. 

DATES:  Written  comments  must  be 
received  on  or  before  5  p.m.,  local  time, 
July  5,  2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  Daniel  T.  Furlong,  Executive 
Director,  Mid-AUantic  Fishery 
Management  Council,  Room  2115 
Federal  Building,  300  South  Sti^et, 
Dover,  DE  19904.  Mark  the  outside  of 


the  envelope,  "Comments  on  Black  Sea 
Bass  Control  Date."  Comments  also  may 
be  sent  via  facsimile  (fax)  to  (302)  674- 
5399.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  Fishery 
Management  Specialist,  (978)  281-9226, 
e-mail:  Jennifer.Anderson@noaa.gov  or 
Christopher  M.  Moore,  Ph.D.,  Deputy 
Director,  Mid-Atlantic  Fishery 
Management  Council,  (302)  674-2331. 
SUPPLEMENTARY  INFORMATION:  The  black 
sea  bass  fishery  is  a  major  fishery  on  the 
AUantic  coast  that  extends  fixim  Cape 
Hatteras  north  to  Maine.  Regulations 
implementing  Amendment  9  to  the 
Summer  Floimder,  Scup,  and  Black  Sea 
Bass  Fishery  Management  Plan  (FMP) 
(61  FR  58461,  November  16,  1996) 
control  fishing  mortality  on  black  sea 
bass  through  a  variety  of  management 
measures  including  a  commercial  quota, 
a  limit  on  the  number  of  commercial 
permits,  gear  regiilations,  and  minimum 
fish  size  restrictions. 

The  most  recent  assessment  on  black 
sea  bass,  completed  in  June  1998, 
indicates  that  black  sea  bass  are  over- 
exploited  and  at  a  low  biomass  level 
(27th  Stock  Assessment  Workshop). 
However,  more  recent  results  ftt)m  the 
Northeast  Fisheries  Science  Center's 
spring  survey  indicate  that  the  black  sea 
bass  biomass  has  increased  in  recent 
years.  In  fact,  the  preliminary  biomass 
index  for  2000  is  die  highest  in  the  time 
series  since  1976. 

Commercial  landings  of  black  sea 
bass,  which  are  harvested  in  Federal 
and  state  waters  using  a  variety  of  gears, 
have  varied  without  trend  since  1981, 
ranging  from  a  low  of  2.0  million  lb 
(907.2  mt)  in  1994,  to  a  high  of  4.3 
million  lb  (1950.4  mt]  in  1984.  Since 
1998,  commercial  landings  have  been 
constrained  by  quotas  at  an  annual  level 
of  3.025  million  lb  (1372.1  mt). 

A  moratorium  on  the  entry  of 
additional  commercial  vessels  into  the 
black  sea  bass  fishery  was  put  in  place 
on  November  16, 1996,  with  the 
implementation  of  Amendment  9  to  the 
FMP.  However,  the  qualifying  criteria 
for  obtaining  initial  permits  under  the 
moratorium  were  liberal  and  only 
required  that  vessels  provide  a  black  sea 
bass  landing  receipt  demonstrating  at 
least  1  lb  (0.45  kg)  of  black  sea  bass 
landed  between  January  26, 1989,  and 
January  26, 1993.  Based  on  this 
criterion,  a  number  of  vessels  attained  a 
permit  even  though,  those  vessels  only 


rarely  or  occasionally  landed  black  sea 
bass  during  this  period.  There  were  992 
and  974  Federal  black  sea  bass  permit 
holders  in  1999  and  2000,  respectively. 
Based  on  dealer  reports,  795  and  727  of 
these  vessels  in  1999  and  2000,. 
respectively,  landed  black  sea  bass. 
However,  83  percent  of  the  j>ermit 
holders  participating  in  the  black  sea 
bass  fishery  in  1999  accoimted  for  less 
than  9  percent  of  the  black  sea  bass 
landings.  The  1999  fishing  year  is  the 
last  full  fishing  year  of  complete 
landings  information. 

The  management  measures  for  black 
sea  bass  implemented  under 
Amendment  9  to  the  FMP  have  begun 
to  rebuild  the  black  sea  bass  stock. 
Although  the  Council  and  NMFS  are 
concerned  that  increasing  stock 
abundance  may  stimulate  the  use  of 
unused  capacity  or  effort  by  permit 
holders,  there  is  equal  concern  that 
management  measures  have  reduced 
fishing  opportunities  and  income  for 
commercial  fishermen  who  have 
historically  depended  on  black  sea  bass 
for  a  major  portion  of  their  income.  An 
activation  of  latent  effort  could  quickly 
erode  the  benefits  to  traditional 
operators  who  have  sacrificed  income  as 
part  of  the  rebuilding  program. 

A  control  date  of  June  5,  2001  is 
intended  to  discourage  speculative 
activation  of  previously  imused  effort  or 
capacity  in  the  black  sea  bass  fishery 
while  alternative  allocation  schemes 
and  potential  management  regimes  to 
control  capacity  or  latent  effort  are 
discussed  and  possibly  developed  and 
implemented.  The  control  date  may  be 
used  by  the  Council  and  NMFS  in 
determining  historical  or  traditional 
participation  in  the  black  sea  bass 
fishery.  The  control  date  communicates 
to  black  sea  bass  permit  holders  that 
performance  or  fishing  effort  after  that 
date  may  not  be  treated  the  same  as 
performance  or  effort  that  was  expanded 
prior  to  the  control  date.  The  Council 
and  NMFS  could  choose  different  and 
variably  weighted  methods  to  qualify 
fishermen  based  on  the  type  and  length 
of  participation  in  the  fishery  or  on  the 
quantity  of  landings.  A  control  date 
does  not  commit  the  Council  or  NMFS 
to  develop  any  particular  management 
regime  or  criteria  for  participation  in 
this  fishery.  The  Coimcil  or  NMFS  may 
choose  a  different  control  date,  or  may 
choose  a  management  program  that  does 
not  make  use  of  such  a  date. 
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The  Council  and  NMFS  may  also 
choose  to  take  no  further  action  to 
control  entry  or  access  to  the  fishery,  in 
which  case  the  control  date  may  be 
rescinded.  Any  action  by  the  Council  or 
NMFS  will  be  taken  piusuant  to  the 
requirements  for  FMP  development 
established  imder  the  Magnuson- 
Stevens  Act. 


This  notification  also  gives  the  public 
notice  that  interested  participants 
should  locate  and  preserve  records  that 
substantiate  and  verify  their 
participation  in  the  black  sea  bass 
fishery  in  Federal  waters. 

This  control  date  has  been  determined 
to  be  not  significant  under  Executive 
Order  12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  24,  2001. 
John  Oliver, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  01-13833  Filed  6-4-01;  8:45  am] 
BILUNQ  CODE  351fr-22-8 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT'OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  Inviting  Applications  for 
Designation  of  Rural  Empowerment 
Zones 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  NoUce  inviting  applications. 

summary:  This  Notice  invites 
applications  from  state  and  local 
governments,  Indian  tribal  governments, 
regional  planning  agencies,  non-profit 
organizations,  community-based 
organizations,  or  other  locally-based 
organizations  on  behalf  of  rural  areas 
nominated  for  designation  as 
Empowerment  Zones  (EZ)  as  this  term 
is  defined  in  this  Notice  and  title  7  Code 
of  Federal  Regulations  part  25  (7  CFR 
part  25).  An  application  may  be 
prepared  and  submitted  by  any  one  of 
a  broad  range  of  entities:  however,  the 
nu-al  area  in  question  must  be 
nominated  for  designation  by  the  State, 
local  or  Indian  tribal  government  having 
jiuisdiction  over  the  nominated  area. 
Title  7  part  25  provides  guidance  which 
is  supplemental  to  that  provided  in  this 
Notice  and  which  is  necessary  for 
completion  and  submission  of 
applications. 

ADDRESSES:  Application  materials  may 
be  obtained  from  U.S.  Department  of 
Agriculture  (USDA)  Rural  Development 
offices  listed  in  appendix  A  to  this 
Notice  or  by  sending  an  Internet  Mail 
message  to 
"round3.rural®ocdx.usda.gov". 

FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Administrator,  USDA  Office  of 
Commiuiity  Development,  Reporters 
Building,  300  7th  Street,  SW,  Room  266, 
Washington,  DC  20024-3203,  telephone 
1-800-645-4712,  or  send  an  Internet  e- 
mail  message  to 
"round3.rural@ocdx.usda.gov." 
Information  may  also  be  obtained  at 
"http://www.ezec.gov/round3". 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  Notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  0M6 
Control  Number  0570-0027. 

I.  Background 

The  Empowerment  Zone  program 
represents  a  holistic  approach  to  the 
problems  of  distressed  rural  and  lU'ban 
communities.  It  emphasizes  a  bottom-up 
community  based  strategy  rather  than 
the  traditional  top-down  bureaucratic 
approach.  It  is  a  strategy  to  address 
economic,  hiunan,  community,  physical 
development  problems  and 
opportimities  in  a  comprehensive 
fashion. 

The  Community  Renewal  Tax  Relief 
Act  of  2000  (Public  Law  106-554) 
authorized  the  Secretary  of  the  U.S. 
Department  of  Agricultxu^  (Secretary)  to 
designate  up  to  two  Empowerment 
Zones  ("Roimd  III")  in  addition  to  those 
rural  empowerment  zones  and 
enterprise  communities  designated 
earlier. 

This  Notice  invites  applications  from 
State  and  local  governments,  Indian 
tribal  governments,  regional  planning 
agencies,  non-profit  organizations, 
community -based  organizations,  or 
other  locally-based  organizations  on 
behalf  of  nu^l  areas  nominated  for 
designation  as  Empowerment  Zones  in 
this  third  roimd. 

Applications  submitted  for 
designation  as  a  Roimd  III  Rural 
Empowerment  Zone  may  also  be 
considered,  and  used  as  the  sole  basis 
for  designation,  for  any  additional 
Enterprise  Communities  or  other  special 
community  designations  authorized  by 
Congress  prior  to  the  date  by  which 
designations  of  Round  III  Empowerment 
Zones  are  required  to  be  made. 

The  program  is  intended  to  combine 
the  resources  of  the  Federal  Government 
with  those  of  State  and  local 
governments,  educational  institutions 
and  the  private  and  non-profit  sectors  to 
implement  community-developed 
strategic  plans  for  commimity  and 
economic  development.  The  Federal 
Government  has  taken  steps  to 
coordinate  Federal  assistance  in  support 
of  the  Empowerment  Zones,  including 
expedited  processing  and  priority 
funding. 


d.  EligibiUty 

The  authorizing  legislation  specifies 
certain  criteria  that  must  be  satisfied  in 
order  for  an  area  to  be  eligible  for 
Empowerment  Zone  designation, 
including  population,  general  distress, 
geographic  size  and  boundary 
configiiration,  and  poverty  rate  by 
census  tract  (or  by  block  numbering 
areas  when  the  community  is  not 
delineated  by  census  tracts;  nominated 
areas  in  Alaska  and  Hawaii  have  the 
option  of  qualifying  by  block  groups), 
llie  details  of  these  requirements  are 
described  in  7  CFR  part  25  of  the 
Federal  Register.  Unless  specified 
otherwise,  the  terms  used  in  this  Notice, 
inclusive  of  the  appendices,  shall  be 
defined  as  contained  in  7  CFR  part  25. 

USDA  will  accept  certifications  of  the 
data  by  the  State  and  local  governments, 
subject  to  further  verification  of  the  data 
prior  to  designation  as  an  Empowerment 
Zone. 

m.  Designation  Factors 

The  statute  specifies  three  factors  to 
be  considered  by  the  Secretary  in 
designating  Empowerment  Zones:  (1) 
The  effectiveness  of  the  strategic  plan; 
(2)  the  effectiveness  of  the  assurances 
provided  in  support  of  the  strategic 
plan;  and  (3)  other  criteria  to  be 
specified  by  the  Secretary.  Each  of  these 
factors  is  discussed  in  greater  detail  in 
7  CFR  part  25.  The  required  form  and 
content  of  the  application  and  the 
strategic  plan  are  elaborated  upon  in 
this  Notice. 

IV.  Timing  and  Location  of  Application 
Submissions 

Application  materials  may  be 
obtained  from  USDA  Rural 
Development  offices  listed  in  Appendix 
A  of  this  Notice  or  by  sending  an 
Internet  e-mail  message  to: 
"round3.rural@ocdx.usda.gov".  They 
are  also  available  at  the  following 
website:  "http://www.ezec.gov/ 
round3".  The  deadline  for  receipt  of  the 
complete  application  is  5  p.m.  Eastern 
Time,  Monday,  October  1,  2001. 
Applications  received  after  that  time 
will  not  be  accepted,  and  will  be 
returned  to  the  sender.  Since 
applications  require  certifications  from 
the  State  and  local  governments,  we 
cannot  accept  applications  sent  by  FAX 
or  through  the  Internet  system. 
Applications  must  be  submitted  on 
standard  SVz"  x  ll"  paper  and  contained 
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in  standard  3"  3-ring  binders.  The 
original  application  and  two  paper 
copies  should  be  sent  to:  U.S. 
Department  of  Agriculture,  Office  of 
Community  Development,  Reporters 
Building,  300  7th  Street,  SW,  Room  266, 
Washington,  DC  20024.  No  video  or 
audio  tapes,  posters,  display  boards,  or 
other  accompanying  material  will  be 
accepted  as  part  of  the  Application. 
Applicants  will  be  notified  in  the 
event  of  an  incomplete  application. 
Provided  that  the  application  is  received 
at  the  above  address  with  sufficient  time 
before  the  deadline,  applicants  will  be 
given  an  opportunity  to  provide  the 
missing  information  to  USDA. 

V.  Notice  of  Intent  To  Participate 

Prospective  applicants  are  encouiraged 
to  complete  and  submit  a  Notice  of 
Intent  to  Participate  substantially  in  the 
form  provided  in  appendix  B  to  this 
Notice.  A  Notice  form  is  included  in  the 
application  materials;  it  may  also  be 
obtained  by  sending  an  Internet  e-mail 
message  to 

"round3.nual@ocdx.usda.gov". 
Applicants  may  also  submit  the  notice 
via  the  Internet  by  filling  out  the  form 
on-line  at  the  following  website:  "http: 
//www.ezec.gov/round3".  Applicants 
and  other  participants  may  wish  to 
submit  the  form  in  order  to  be  placed  on 
the  Empowerment  Zone  and  Enterprise 
Community  mailing  list.  While  the 
notice  is  not  mandatory  for  participation 
in  the  program,  USDA  encourages  the 
submission  of  the  notice,  as  it  will 
permit  the  Department  to  provide 
prospective  applicants  with  updated 
information  on  program  requirements  as 
well  as  information  on  teclmical 
assistance. 

VI.  Application  materials 

A.  Application  materials  available 
from  USDA  consist  of  the  following: 

(1)  Roimd  ni  application  form  and 

(2)  Round  m  apphcation  guide. 

B.  The  Application  to  be  submitted  on 
behalf  of  nominated  rural  areas  shall 
include  the  following  ("Application"): 

(1)  A  nomination  package  including: 

(a)  Roimd  III  application  form  parts  1 
through  IV;  and 

(b)  The  required  certifications  and 
written  assurances  contained  in  7  CFH 
§  25.200(b)  which  are  not  otherwise 
included  in  part  III  of  the  Round  III 
application  form; 

(2)  A  strategic  plan  which  meets  the 
requirements  of  7  CFR  part  25  and  the 
form  and  content  requirements  specified 
in  section  VII  of  this  Notice;  and 

(3)  Maps.  Attach  a  copy  of  a  map  that 
shows  the  1990  census  boundaries  of: 


(a)  The  local  goveriunents  discussed 
in  part  I  of  the  Application  Form 
(Nomination); 

(b)  The  nominated  area;  and 

(c)  Developable  sites,  if  any. 

Vn.  Strategic  plan 

A.  The  strategic  plan  to  be  submitted 
on  behalf  of  the  nominated  area  shall 
conform  with  the  requirements 
contained  in  7  CFR  §  25.202  and 

§  25.204.  Each  major  section  of  the 
strategic  plan  should  address  how  the 
plan  will  achieve  the  foiu  key  principal 
objectives  contained  in  7  CFR  §  25.202. 

B.  The  strategic  plan  must  be 
organized  into  two  separate  volumes. 
Each  volume  should  prominently 
identify  the  nominated  area  and  be 
organized  and  labeled  in  the  following 
sections  and  specified  sequence. 

C.  Volume  I  of  the  Strategic  Plan 
("Documentation").  Volume  I  must 
include  the  following  sections  and 
content: 

(1)  Section  1 — Participants. 

(a)  Applicant  and  Lead  entities:  the 
name,  address,  description  and  primary 
contact  person  for  the  entity  that  will  be 
the  lead  managing  entity  for  the 
proposed  Empowerment  Zone.  Clarify 
whether  the  applicant  entity  is  different 
from  the  proposed  lead  managing  entity; 
if  so,  provide  the  same  information  for 
the  applicant  entity; 

(b)  Participating  entities:  a  list  of  and 
descriptions  of  the  specific  groups, 
organizations,  and  individuals 
participating  in  the  production  of  the 
strategic  plan,  and  descriptions  of  the 
history  of  these  groups  in  the 
community;  and 

(c)  An  explanation  of  how 
participants  in  the  planning  process 
were  selected  and  evidence  tiiat  the 
participants,  taken  as  a  whole,  are 
broadly  representative  of  the  entire 
community. 

(2)  Section  2 — The  Phoning  Process. 

(a)  Descriptions  of  how  the 
participants  created  and  developed  the 
strategic  plan; 

(b)  Identification  of  two  or  three 
topics  addressed  in  the  strategic  plan 
that  caused  the  most  serious 
disagreements  among  participants  and  a 
description  of  how  those  disagreements 
were  resolved;  and  (c)  An  explanation  of 
how  the  community  residents  and  key 
organizations  participated  in  choosing 
the  area  to  be  nominated  and  why  the 
area  was  nominated. 

(3)  Section  3— Eligibility. 

(a)  Include  information  not  otherwise 
provided  in  the  application  form,  or  use 
this  section  if  additional  space  is 
needed  to  provide  eligibility 
information;  and 

(b)  Maps  and  a  general  description  of 
the  nominated  area. 


(4)  Section  4 — Economic  and  Social 
Conditions.  Detailed  statistical 
information,  including  tabular  and 
graphical  information,  not  included  in 
volume  II,  should  be  included  in  this 
section. 

(5)  Section  5 — Implementation.  This 
section  should  include: 

(a)  Descriptions  of  the  roles  which 
each  participating  entity,  identified  in 
volume  I,  section  1,  will  have  in 
implementing  the  strategic  plan;  and 

(b)  Evidence  that  key  participating 
entities  have  the  capacity  to  implement 
the  strategic  plan. 

(6)  Section  6 — Public  Information. 
This  section  shoidd  include  newspaper 
clippings,  photographs,  news  releases 
and  other  materials  relating  to  the 
community  and  its  strategic  planning 
process. 

(7)  Section  7 — Letters  of  Support. 
Letters  of  support  are  limited  to  those 
that  pledge  either  monetary  or  in-kind 
resources  toward  the  implementation  of 
the  strategic  plan.  Letters  of  support 
may  be  submitted  as  part  of  the 
Application  and  should  be  grouped  in 
this  section  of  the  strategic  plan. 

D.  Volume  II  of  the  Strategic  Plan 
("Plan"),  Part  I.  Volume  II  must  contain 
four  major  subparts  of  which  part  I  must 
include  the  following  sections  and 
content: 

(1)  Section  1 — Vision  and  Values.  The 
community's  strategic  vision  for 
change — a  statement  of  what  the 
community  would  like  to  be  like  in  the 
future  together  with  a  statement  of  the 
community's  values  which  guided  its 
planning  process  and  which  will  guide 
its  implementation  of  the  strategic  plan. 

(2)  Section  2 — Community 
Assessment.  A  comprehensive 
assessment  of  existing  conditions  and 
trends  in  the  nominated  area  in  two 
subsections: 

(a)  Assessment  of  Problems  and 
Opportunities.  A  description  and 
assessment  of  problems  and 
opportunities.  This  subsection  must 
identify  those  baseline  conditions 
which  the  community  wishes  to 
improve  as  a  result  of  the  strategic  plan. 
It  may  include  priority  rankings  by  the 
community  of  problems  and 
opportimities  to  be  addressed  by  the 
strategic  plan. 

(b)  Resource  Analysis.  An  assessment 
of  the  resources  available  to  the 
community,  including  financial, 
technical,  leadership,  volunteerism, 
skills  and  other  community  assets 
which  may  be  tapped  in  implementing 
the  strategic  plan. 

(3)  Section  3 — Goals.  A  statement  of  a 
comprehensive  and  holistic  set  of  goals 
to  be  achieved  through  implementation 
of  the  strategic  plan  throughout  the  10- 
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year  implementation  period.  This 
section  should  also  include  an  index  of 
topics  and  related  benchmark  activities 
which  are  incorporated  in  the  strategic 
plan  (education,  criminal  justice, 
economic  development,  housing,  health 
care,  water  and  sewer,  etc.)  so  as  to 
facilitate  the  sharing  of  information 
across  Federal  agencies  such  that  they 
may  more  readily  recognize  how  they 
may  be  able  to  support  the 
Empowerment  Zone  during  the 
implementation  phase. 

(4)  Section  4 — Strategies.  A  statement 
of  the  strategies  the  community 
proposes  to  use  to  achieve  its  strategic 
plan,  in  particular,  the  principal 
objectives  of  economic  opportunity  and 
sustainable  community  development 
contained  in  7  CFR  25.202(a)(3)  and 
(a)(4). 

E.  Volume  II  of  the  Strategic  Plan 
("Plan").  Part  II.  The  second  major 
subpart  of  volume  II  must  include  the 
following  sections  and  content: 

(1)  Section  1 — Phase  I  work  plan.  The 
information  required  piu-suant  to  7  CFR 
25.403(c)(1)  for  the  initial  two  years  of 
the  designation  period. 

(2)  Section  2 — Phase  I  operational 
budget.  The  information  required 
pursuant  to  7  CFR  25.402(c)(2)  for  the 
initial  two  years  of  the  designation 
period. 

F.  Volume  II  of  the  Strategic  Plan 
("Plan"),  Part  III.  The  third  major 
subpart  of  volume  II  should  be  tided 
"Continuous  Quality  Improvement 
Plan."  Part  III  should  present  the 
community's  plan  for  evaluating  and 
learning  from  its  experiences.  It  should 
also  detail  the  methods  by  which  the 
community  will  assess  its  own 
performance  in  implementing  its 
benchmarks  and  the  process  it  will  use 
for  revising  its  strategic  plan  and 
benchmark  goals.  Part  III  should  include 
the  following  sections  and  content: 

(1)  Section  1 — Participation.  The 
proposed  procediues  for  assimng 
continuous,  broad  based  community 
participation  in  the  implementation  of 
the  strategic  plan; 

(2)  Section  2 — Incorporation  of 
experiences.  The  methods  proposed  for 
incorporating  learning  from  experience 
gained  during  implementation  of  the 
strategic  plan  and  fi-om  information 
obtained  fi-om  other  sources  into 
revisions  of  the  strategic  plan, 
benchmark  goals  and  implementation 
methods  and  procedures; 

(3)  Section  3 — Benchmark  review.  The 
proposed  procedure  for  reviewing 
benchmark  progress  within  the 
community;  and 

(4)  Section  4 — Benchmark 
amendment.  The  proposed  procedure 


for  amending  and  revising  benchmark 
goals  and  benchmark  activities. 

G.  Volume  II  of  the  Strategic  Plan 
("Plan"),  Part  IV.  The  fourth  major 
subpart  of  volume  II  should  be  titled 
"Administration  Plan".  Part  fV  should 
present  the  community's  plan  for 
administering  the  implementation  of  the 
strategic  plan.  It  should  include  the 
following  sections: 

(1)  Section  1 — Lead  entity.  The  name 
of  the  proposed  lead  entity  organization, 
its  existing  and  planned  future  legal 
status  and  authority  to  receive  and 
administer  funds  piu-suant  to  Federal 
and  State  and  other  nonprofit  programs; 

(2)  Section  2 — Capacity.  Evidence, 
including  an  audited  financial  statement 
as  of  the  most  recent  fiscal  year,  that  the 
lead  entity  and  other  key  organizations 
implementing  the  strategic  plan  have 
the  capacity  to  implement  the  strategic 
plan.  If  the  lead  entity  is  not  yet 
established,  provide  evidence  of  its 
proposed  capitalization; 

(3)  Section  3 — Board  membership. 
The  membership  of  the  proposed 
Empowerment  Zone  board  and  the 
selection  procedures; 

(4)  Section  4 — Partnerships.  The 
relationship  between  the  Empowerment 
Zone  board  and  local  governments  and 
other  major  regional  and  community 
organizations  operating  in  the  same 
geographic  area; 

(5)  Section  5 — Public  information. 
The  proposed  methods  by  which 
citizens  of  the  Empowerment  Zone  and 
partnership  organizations  will  be  kept 
informed  about  the  Empowerment 
Zone's  activities  and  progress  in 
implementing  the  strategic  plan; 

(6)  Section  6 — Public  participation. 
The  methods  and  procedures  by  which 
the  Empowerment  Zone  proposes  to 
implement  the  principal  objective  of 
commiuiity  based  partnerships  pursuant 
to  7  CFR  25.202(a)(2). 

Vm.  Counties  Which  Meet  the 
Outmigration  Test  for  Purposes  of  7 
CFR  25.104(bM2)(iii) 

For  purposes  of  volume  I,  section  3 — 
Eligibility,  counties  which  meet  the 
outmigration  test  for  purposes  of  7  CFR 
25.104(b)(2)(iii)  are  listed  in  appendix  C 
to  this  Notice. 

JX.  Round  in  Champion  Communities 

Champion  Communities  will  be 
selected  from  those  rural  communities 
which  applied  for  designation  as  an 
Empowerment  Zone  and,  despite  having 
met  all  requirements  for  selection,  were 
not  so  designated.  State  Rural 
Development  Directors  and  staff  will 
work  with  Champion  Communities  to 
provide  support,  guidance  and  technical 
assistance  in  strategic  planning  and 


implementation  efforts,  if  the  Champion 
Community  elects  to  execute  a 
Memorandum  of  Agreement  (MOA) 
with  Rural  Development.  To  the  extent 
possible,  preferential  consideration  will 
be  given  to  Champion  Commimities 
when  processing  applications  for  loans 
and  grants  for  Rural  Development 
Programs. 

X.  Memorandum  of  Agreement 

It  is  expected  that  a  MOA  will  be 
entered  into  relating  to  each  designated 
Roimd  UI  Empowerment  Zone.  The 
MOA  shall  conform  in  all  material 
respects  to  the  form  of  MOA  provided 
in  appendix  D  to  this  Notice. 

XI.  Miscellaneous 

Empowerment  Zone  designation  does 
not  constitute  a  Federal  action  for 
provisions  of  the  Uniform  Relocation 
Act.  However,  any  activity  constituting 
a  Federal  action  that  may  result  from 
such  a  designation  may  be  subject  to  the 
provisions  of  this  Act,  as  well  as  any 
other  statutory  or  regulatory  provisions 
governing  the  particular  Federal  action. 

All  designation  reviews  will  be 
conducted  in  compliance  with  Federal 
civil  rights  laws. 

Dated:  May  25.  2001. 
Ann  M.  Veneman, 

Secretary. 

List  of  Appendices 

A— Rural  Development  State  EZ-EC 
State  Contacts 

B — Notice  of  Intent  To  Participate 

C— Counties  Which  Meet  the 
Outmigration  Test 

D — Form  of  Memorandum  of  Agreement 

Appendix  A:  EZ/EC  Sute  Contacts 

Alabama 

State  Director,  Rural  Development,  Sterling 
Center,  4121  Carmichael  Road/Suite  601. 
Montgomery,  AL  36106-3683,  phone:  334- 
279-3400,  fax:  334-279-3403. 

Alaska 

State  Director.  Rural  Development,  800  W. 
Evergreen,  Suite  201,  Palmer.  AK  99645- 
6539,  phone:  907-761-7700,  fax:  907-761- 
7783. 

Arizona  \ 

State  Director,  Rural  Development, 
Phoenix  Corporate  Center,  3003  North 
Central  Avenue,  Suite  900,  Phoenix,  AZ 
85012-2906,  phone:  602-2B0-8707,  fax:  602- 
808-8770. 

Arkansas 

State  Director,  Rural  Development,  700  W 
Capitol  Avenue,  Room  3416,  Little  Rock,  AR 
72201-3225.  phone:  501-301-3200.  fax:  501- 
301-3278. 
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California 

State  Director,  Rural  Development,  430  G. 
Street.  #4169,  Davis,  CA  95616-4169.  phone; 
530-792-5800.  fax:  530-792-5837. 

Colorado 

State  Director,  Rural  Development,  655 
Parfet  Street.  Room  E-100.  Lakewood,  CO 
80215.  phone:  303-236-2801  Ext.  134.  fax: 
303-236-2854. 

Delaware/Maryland 

State  Director,  Rural  Development,  5201 
South  Dupont  Highway,  P.O.  Box  400, 
Camden,  DE  19934,  phone:  302-697-4304, 
fax:  302-697-4390. 

FloridaA^irgin  Islands 

State  Director,  Rural  Development,  4440 
N.W.  25th  PL.  P.O.  Box  147010,  Gainesville, 
FL  32614-7010.  phone:  352-338-3402,  fax: 
352-338-3405. 

Georgia 

State  Director.  Rural  Development,  355  E. 
Hancock  Ave.,  Athens,  GA  30601-2768. 
phone:  706-546-2162.  fax:  706-546-2152. 

Hawaii 

State  Director.  Rural  Development.  Federal 
Building,  Room  311, 154  Waianuenue  Ave. 
Hilo,  HI  96720.  phone:  808-933-«302.  fax: 
808-933-8325. 

Idaho 

State  Director.  Rural  Development.  9173 
West  Barms,  Suite  Al.  Boise.  ID  83709, 
phone:  208-378-5615.  fax:  208-378-5643. 

Illinois 

State  Director.  Rural  Development.  lUini 
Plaza.  Suite  103, 1817  South  Neil  Street, 
Champaign,  IL  61820,  phone:  217-398-5235, 
fax:  217-398-5337. 

Indiana 

State  Director,  Rural  Development.  5975 
Lakeside  Blvd..  Indianapolis.  IN  46278, 
phone:  317-290-3100  ext.  400,  fax:  317-290- 
3095. 

Iowa 

State  Director,  Rural  Development.  210 
Walnut  Street.  Federal  Bldg./Room  873.  Des 
Moines  lA  50309.  phone:  515-284-4663.  fax: 
515-284-4859. 

Kansas 

State  Director,  P.O.  Box  4653, 1201  SW 
Executive  Drive,  Topeka,  KS  66604.  phone: 
785-271-2701,  fax:  785-271-2708. 

Kentucky. 

State  Director,  Rural  Development,  771 
Corporate  Dr.,  Suite  200,  Lexington,  KY 
40503,  phone:  85&-224-7300.  fax:  859-224- 
7425. 

Louisiana 

State  Director,  Rural  Development,  3727 
Government  Street.  Alexandria.  LA  71302, 
phone:  318-473-7811.  fax:  318-473-7829. 

Maine 

State  Director.  Rural  Development,  444 
Stillwater  Ave.,  Suite  2.  P.O.  Box  405, 
Bangor.  ME  04402-0405,  phone:  207-990- 
9160,  fax:  207-990-9165. 


MassacJiusetts 

State  Director,  Rural  Development,  451 
West  St..  Amherst.  MA  01002.  phone:  413- 
253-4310,  fax:  413-253-4347. 

Michigan 

State  Director,  Rural  Development.  3001 
Coolidge  Road.  Suite  200.  East  Lansing.  MI 
48823.  phone:  616-745-8364,  fax:  616-745- 
8493. 

Minnesota 

State  Director,  Rural  Development,  410 
Agriculture  Bank  Building,  375  Jackson 
Street,  St.  Paul,  MN  55101-1853,  phone: 
651-602-7801,  fax:  651-602-7824. 

Mississippi 

State  Director,  Rural  Development,  100  W 
Capital  St.,  Federal  Building,  Suite  831, 
Jackson,  MS  39269,  phone:  601-965-4318, 
fax:  601-965-5384. 

Missouri 

State  Director.  Rural  Development.  601 
Business  Loop,  Parkade  Center,  Suite  235  , 
Columbia,  MO  65203,  phone:  573-876-0976. 
fax:  573-876-0977. 

Montana 

State  Director,  Rural  Development,  900 
Technology  Blvd.  Suite  B,  P.O.  Box  850. 
Bozeman,  MT  59771,  phone:  406-585-2580. 
fax:  406-585-2565. 

Nebraska 

State  Director,  Rural  Development,  Federal 
Building,  Mail  Room  152,  100  Centennial 
Mall  N..  Room  308,  Lincoln,  NE  68508, 
phone:  402-437-5550,  fax:  402-437-5408. 

Nevada 

State  Director.  Rural  Development.  1390 
South  Curry  St..  Carson  City.  NV  89703- 
9910.  phone:  775-887-1222,  fax:  775-885- 
0841. 

New  Hampshire/Vermont 

State  Director.  Rural  Development.  City 
Center.  3rd  Floor.  89  Main  Street. 
Montpelier.  VT  05602.  phone:  802-828- 
6002,  fax:  802-828-6018. 

New  Jersey 

State  Director,  Rural  Development. 
Tamsfield  Plaza.  Suite  22.  790  Woodland 
Rd..  Mt.  Holly.  NJ  08060,  phone:  609-265- 
3600,  fax:  609-265-3651. 

New  Mexico 

State  Director,  Rural  Development,  6200 
Jefferson  Street  NE.  Room  255,  Albuquerque, 
NM  87109,  phone:  505-761-4950,  fax:  505- 
761-4976. 

New  York 

State  Director,  Rural  Development.  The 
Galleries  of  Syracuse,  441  S.  Salina  Street, 
Suite  357,  Syracuse,  NY  13202-2541,  phone: 
315^77-6435,  fax:  315-477-6438. 

North  Carolina 

State  Director,  Rural  Development,  4405 
Bland  Rd,  Suite  260,  Raleigh  NC  27609, 
phone:  919-673-2037,  fax:  919-873-2075. 


North  Dakota 

State  Director,  Rural  Development,  P.O. 
Box  1737,  Bismarck,  ND  58502.  phone:  701- 
530-2054.  fax:  701-530-2108. 

Ohio 

State  Director,  Rural  Development,  Federal 
Building,  Room  507.  200  North  High  Street. 
Columbus  OH  43215-2418,  phone:  614-255- 
2390,  fax:  614-255-2559. 

Oklahoma 

State  Director,  Rural  Development,  100 
USDA,  Suite  108.  Stillwater,  OK  74074-2654, 
phone:  405-742-1000,  fax:  405-742-1005. 

Oregon 

State  Director.  Rural  Development,  101  SW 
Main  Street,  Suite  1410,  Portland.  OR  97204- 
3222,  phone:  503-414-3300,  fax:  503-414- 
3386. 

Pennsylvania 

State  Director,  One  Credit  Union  Place, 
Suite  330,  Harrisburg,  PA  17110-2996, 
phone:  717-334-8827,  fax:  717-237-2191. 

Puerto  Rico 

State  Director,  Rural  Development,  P.O. 
Box  366106,  San  Juan,  PR  00936-6106, 
phone:  787-766-5095,  fax:  787-766-5844. 

South  Carolina 

State  Director,  Rural  Development,  Strom 
Thurmond  Federal  Building,  1835  Assembly 
Street,  Room  1007,  Columbia,  SC  29201, 
phone:  803-765-5163,  fax:  803-765-5633. 

South  Dakota 

State  Director,  Rural  Development.  Federal 
Building,  Room  210,  200  Fourth  Street  SW, 
Huron,  SD  57350-2477,  phone:  605-352- 
1100,  fax:  605-352-1146. 

Tennessee 

State  Director,  Rural  Development,  3322 
West  End  Ave..  Suite  300,  Nashville,  TN 
37203-1084,  phone:  615-783-1300,  fax:  615- 
783-1301. 

Texas 

State  Director,  Rural  Development,  101  S. 
Main  Street,  Suite  102,  Temple,  TX  76501, 
phone:  254-742-9710,  fax:  254-742-9709. 

Utah 

State  Director.  Rural  Development,  Wallace 
F.  Bennett  Federal  Bldg.,  Room  4311,  Salt 
Lake  City,  UT  84147-0350,  phone:  801-524- 
4320,  fax:  801-524-4406. 

Vermont/New  Hampshire 

State  Director,  Rural  Development,  City 
Center,  3rd  Floor,  89  Main  Street, 
Montpelier,  VT  05602,  phone:  802-828- 
6002,  fax:  802-828-6018. 

Virginia 

State  Director,  Rural  Development, 
Culpepper  Building,  Suite  238, 1606  Santa 
Rosa  Road,  lUchmond,  VA  23229,  phone: 
804-287-1552.  fax:  804-287-1721. 

Washington 

State  Director.  Rural  Development,  1835 
Black  Lake  Blvd.  SW,  Suite  B,  Olympia,  WA 
98512.  phone:  360-704-7715.  fax:  360-704- 
7742. 


Federal  Register /Vol.  66,  No.  108 /Tuesday,  June  5.  2001 /Notices 


30155 


Wisconsin 

State  Director,  Rural  E)evelopment,  4949 
Kirschling  Court,  Stevens  Point,  WI  54481. 
phone:  715-345-7676,  fax:  715-345-7669. 

West  Virginia 

State  Director,  Rural  Development,  75  High 
Street.  Room  320,  Morgantown,  WV  26505, 
phone:  304-284-4860,  fax:  304-284-4893. 

Wyoming 

State  Director,  Rural  Development,  100 
East  B,  Federal  Bldg.  Room  1005,  Casper,  WY 
82602,  phone:  307-261-6300,  fax:  307-261- 
6327. 

Appendix  B 

Notice  of  Intent  to  Participate 

U.S.  Department  of  Agriculture,  Office  of 
Community  Development,  Reporters 
Building,  300  Seventh  Street,  SW.,  Room 
266,  Washington,  DC  20024. 

Note:  Rural  entities  may: 

(1)  fax  this  notice  to  (202)  260-6225; 

(2)  submit  this  notice  via  e-mail  to 
"iound3.rural@ocdx.usda.gov";  or 

(3)  submit  it  electronically  via  the 
following  website:  "http://www.ezec.gov/ 
round3". 

This  Notice  of  Intent  to  Participate  in  the 
Rural  Empowerment  Zone  application 
process  is  submitted  by  the  following 
participating  entity: 

Location  of  Nominated  Area  (list  state  and 
counties  proposed  to  be  included}: 


Name  &  Address  of  Participating  Entity: 


Contact  &  Phone  Number,  Fax  Number  and 
E-mail  address: 

Nominating  Entity  (check  here  if 
applicable). 

Nominating  Entity  (if  other  than  named 
above)  (City,  State): 


Appendix  C 

Counties  (including  other  geographic  areas, 
as  applicable)  which  have  demonstrated 
outmigration  of  not  less  than  15  percent  over 
the  period  1980-1994  as  reported  by  the  U.S. 
Bureau  of  the  Census. 

Alabama 

Conecuh  County 
Dallas  Coimty 
Greene  County 
Lowndes  County 
Macon  County 
Perry  County 
Wilcox  County 

Alaska 

Aleutians  West  Census  Area 
Bristol  Bay  Borough 
Southeast  Fairbanks  Census  Area 
Wade  Hampton  Census  Area 
Yukon-Koyukuk  Census  Area 


Arizona 

Greenlee  County 

Arkansas 

Arkansas  County 
Chicot  County 
Desha  County 
Lee  County 
Mississippi  County 
Monroe  County 
Phillips  County 
St.  Francis  County 
Woodruff  County 

Colorado 

Baca  County 
Conejos  County 
Jackson  County 
Kiowa  County 
Lake  County 
Logan  County 
Mineral  County 
Moffat  County 
Otero  County 
San  Juan  County 
Sedgwick  County 
Washington  County 

Florida 

Hardee  County 
Georgia 

Calhoun  County 
Early  County 
Miller  County 
Randolph  County 
Terrell  County 
Turner  County 

Idaho 

Bear  Lake  County 
Butte  County 
Caribou  County 
Clark  County 
Clearwater  County 
Elmore  County 
Shoshone  County 

Illinois 

Alexander  County 
Mason  County 
Pulaski  County 
Stark  County 
Warren  County 

Indiana 

Miami  County 
Iowa 

Adams  County 
Audubon  County 
Buchanan  County 
Cherokee  County 
Chickasaw  County 
Clay  County 
Clinton  County 
Crawford  County 
Emmet  County 
Fayette  County 
Floyd  County 
Franklin  County 
Greene  County 
Grundy  County 
Hancock  County 
Humboldt  County 
Jackson  County 
Kossuth  County 


Lyon  County 
Osceola  County 
Palo  Alto  County 
Pocahontas  County 
Shelby  County 
Webster  County 

Kansas 

Barber  County 
Barion  County 
Decatur  County 
Doniphan  County 
Geary  County 
Cove  County 
Graham  County 
Haskell  County 
Jewell  County 
Morton  County 
Ness  County 
Osborne  County 
Rawlins  County 
Rice  County 
Rooks  County 
Rush  County 
Scott  County 
Sheridan  County 
Sherman  County 
.Stanton  County 
Trego  County 
Wallace  County 
Wichita  County 

Kentucky 

Bell  County 
Breathitt  County 
Floyd  County 
Fulton  County 
Hardin  County 
Harlan  County 
Leslie  County 
Letcher  County 
Martin  County 
Perry  County 
Pike  County 

Louisiana 

Cameron  Parish 
Catahoula  Parish 
Concordia  Parish 
East  Carroll  Parish 
Iberville  Parish 
Madison  Parish 
Morehouse  Parish 
Red  River  Parish 
Richland  Parish 
St.  Mary  Parish 
Tensas  Parish 
Vernon  Parish 

Maine 

Aroostook  County 
Michigan 

Iosco  County 
Luce  County 
Marquette  County 

Minnesota 

Big  Stone  County 
Cottonwood  County 
Faribault  County 
Freeborn  County 
Jackson  County 
Kittson  County 
Lac  qui  Parle  County 
Lake  County 
Lincoln  County 
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Pennington  County 
Red  Lake  County 
Redwood  County 
Renville  County 
Swift  County 
Traverse  County 
Wilkin  County 
Yellow  Medicine  County 

Mississippi 

Adams  County 
Bolivar  County 
Claiborne  CSunty 
Coahoma  County 
Holmes  County 
Humphreys  County 
Issaquena  County 
Jefferson  County 
Leflore  County 
Noxubee  County 
Quitman  County 
Sharkey  County 
Sunflower  County 
Tallahatchie  County 
Tunica  County 
Warren  County 
Washington  County 
Yazoo  County 

Missouri 

Knox  County 
Mississippi  County 
Pemiscot  County 
Pulaski  County 

Montana 

Big  Horn  County 
Carter  County 
Daniels  County 
Dawson  County 
Deer  Lodge  County 
Fallon  County 
Garfield  County 
Hill  County 
Judith  Basin  County 
Liberty  County 
McCone  County 
Meagher  County 
Petroleum  County 
Pondera  County 
Powder  River  County 
Prairie  County 
Richland  County 
Roosevelt  County 
Rosebud  County 
Sheridan  County 
Toole  County 
Treasure  County 
Valley  County 
Wibaux  County 

Nebraska 

Antelope  County  — 

Arthur  County 
Banner  County 
Blaine  County 
Boone  County 
Box  Butte  County 
Boyd  County 
Brown  County 
Cedar  County 
Cuming  County 
Frontier  County 
Garden  County 
Grant  County 
Hayes  County 
Hitchcock  County 


Holt  County 
Hooker  County 
Keya  Paha  County 
Kimball  County 
Knox  County 
Lincoln  County 
Logan  County 
Loup  County 
Morrill  County 
Nuckolls  County 
Red  Willow  County 
Rock  County 
Sioux  County 
Stanton  County 
Thomas  County 
Thurston  County 
Wheeler  County 

New  Mexico 

Cibola  County 
Guadalupe  County 
Harding  County 
Lea  County 
McKinley  County 
Union  County 

North  Dakota 

Adams  Coimty 
Benson  County 
Billings  County 
Bottineau  County 
Bowman  County 
Burke  County 
Cavalier  County 
Dickey  County 
Divide  County 
Dunn  County 
Eddy  County 
Emmons  County 
Foster  County 
Golden  Valley  County 
Grant  County 
Griggs  County 
Hettinger  County 
Kidder  County 
LaMoure  County 
Logan  County 
McHenry  County    ■ 
Mcintosh  County 
McKenzie  County 
McLean  County 
Mercer  County 
Mountrail  County 
Oliver  County 
Pembina  County 
Pierce  County 
Renville  County 
Sargent  County 
Sheridan  Coimty 
Sioux  County 
Slope  County 
Stark  County 
Steele  County 
Stutsman  County 
Towner  County 
Walsh  County 
Ward  County 
Wells  County 
Williams  County 

Oklahoma 

Beaver  County 
Blaine  County 
Cimarron  County 
Ellis  County 
Harmon  County 
Harper  County 


Jackson  County 
Kingfisher  County 
Major  County 
Roger  Mills  County 
Texas  County 
Tillman  County 
Washita  County 
Woods  County 
Woodward  County 

Oregon 

Harney  County 
Sherman  County 

Pennsylvania 

Cameron  County 

South  Carolina 

Bamberg  County 
Dillon  County 
Marlboro  County 

South  Dakota 

Buffalo  County 
Campbell  County 
Corson  County 
Day  County 
Deuel  County 
Dewey  County 
Douglas  County 
Edmunds  County 
Faulk  County 
Gregory  County 
Haakon  County 
Hand  County 
Hanson  County 
Harding  County 
Hyde  County 
Jackson  County 
Jerauld  County 
Jones  County 
Lyman  County 
McPherson  County 
Mellette  County 
Perkins  County 
Potter  County 
Roberts  County 
Sanborn  County 
Shannon  County 
Spink  County 
Sully  County 
Walworth  County 
Ziebach  County 

Texas 

Andrews  County 
Bailey  County 
Briscoe  County 
Brooks  County 
Castro  County 
Cochran  County 
Collingsworth  County 
Cottle  County 
Crane  County 
Crpckett  County 
Crosby  County 
Culberson  County 
Dawson  County 
Deaf  Smith  County 
Dickens  County 
Dimmit  County 
Fisher  County 
Floyd  County 
Foard  County 
Garza  County 
Glasscock  County 
Gray  County 


Hale  County 
Hall  County 
Hansford  County 
Hardeman  County 
Hemphill  County 
Hutchinson  County 
Jim  Hogg  County 
Karnes  County 
Kenedy  County 
Kent  County 
King  County 
Kleberg  County 
Lamb  County 
Lipscomb  County 
Lynn  County 
Matagorda  County 
Motley  County 
Ochiltree  County 
Parmer  County 
Pecos  County 
Reagan  County 
Reeves  County 
Refugio  County 
Roberts  County 
Shackelford  County 
Sherman  County 
Stonewall  County 
Sutton  County 
Swisher  County 
Terrell  County 
Terry  County 
Upton  County 
Ward  County 
Wheeler  County 
Winkler  County 
Yoakum  County 
Zavala  County 

Utah 

Carbon  County 
Daggett  County 
Duchesne  County 
Emery  County 
Grand  County 
Rich  County 
San  Juan  County 

Virgiiiia 

Alleghany  County 
Bath  County 
Buchanan  Coimty 
Wise  County 
Covington  City 
Norton  City 

West  Virginia 

Boone  County 
Clay  County 
Fayette  County 
Logan  County 
McDowell  County 
Mingo  County 
Webster  County 
Wetzel  County 
Wyoming  County 

Wyoming 

Big  Horn  County 
Carbon  County 
Converse  County 
Fremont  County 
Hot  Springs  County 
Platte  County 
Sweetwater  County 
Washakie  Coimty 
Weston  Coimty 


Appendix  D 

Form  of  Memorandum  of  Agreement 

Rural  Empowerment  Zones 

This  Agreement  among  the  United  States 
Department  of  Agriculture  (USD A),  the  State 

of and  the  Empowerment  Zone 

Lead  Entity  relating  to  the  Rural 

Empowerment  Zone  known  as ,  is 

made  pursuant  to  the  Internal  Revenue  Code 
(title  26  of  the  United  States  Code)  as 
amended  by  The  Community  Renewal  Tax 
Relief  Act  of  2000  (Pub-  L.  106-554). 

In  reliance  upon  and  in  consideration  of 
the  mutual  representations  and  obligations 
herein  contained,  the  applicable  statute  and 
part  25  to  7  C.F.R.,  the  State  and  the 
Empowerment  Zone  agree  as  follows: 

The  Rural  Empowerment  Zone  boundaries 

are  as  follows:  Census  Tracts , , 

[as  such  boundaries  may  be  modified] 


in  accordance  with  maps  provided  in  the 
application  for  designation.  The  term  of  the 
designation  as  a  rural  Empowerment  Zone  is 
effective  from  [designation  date]  to  December 
31, ,  unless  sooner  revoked. 

1.  The  State  and  the  Empowerment  Zone 
will  comply  with  the  requirements  of  The 
Community  Renewal  Tax  Relief  Act  of  2000, 
and  thejegulations  appearing  in  7  C.F.R.  part 
25  and  any  future  regulations. 

2.  The  State  and  the  Empowerment  Zone 
will  comply  with  such  further  statutory, 
regulatory  and  contractual  requirements  as 
may  be  applicable  to  the  receipt  and 
expenditure  of  Federal  funds. 

3.  The  State  and  the  Empowerment  Zone 
will  comply  with  all  elements  of  the  USDA 
approved  application  for  designation, 
including  the  strategic  plan,  submitted  to 
USDA  pursuant  to  7  C.F.R.  part  25  ("strategic 
plan")  and  all  assurances,  certifications, 
schedules  or  other  submissions  made  in 
support  of  the  strategic  plan  or  of  this 
Agreement. 

4.  The  State  and  the  Empowerment  Zone 
will  submit  with  each  2-year  workplan 
required  under  7  C.F.R.  25.403 
documentation,  in  form  and  substance 
satisfactory  to  the  Secretary,  sufficient  to 
identify  baselines,  benchmark  goals, 
benchmark  activities  and  timetables  for  the 
implementation  of  the  strategic  plein  during 
the  applicable  2  years  of  the  workplan. 

5.  Pursuant  to  the  strategic  plan,  the  lead 
entity  for  the  Empowerment  Zone  known  as 

[name  of  lead  entity] ,  located 

at [address] ,  is  responsible  for 

the  implementation  of  the  strategic  plan.  The 
current  director  of  the  lead  entity,  who  is 
duly  authorized  to  execute  this  agreement,  is 
[name]  . 

6.  The  use  of  Federal  funds  will  be  directed 
by  the  lead  entity,  in  accordance  with  the 
strategic  plan.  The  distribution  of  these  funds 
will  be  in  accordance  with  the  directives  of 
the  lead  entity,  provided  that  such  actions 
are  consistent  with  the  USDA  approved 
strategic  plan. 

7.  The  lead  entity  agrees  to  timely  comply 
with  the  reporting  requirements  contained  in 
7  C.F.R.  part  25,  including  reporting  on 
progress  made  in  carrying  out  actions 
necessary  to  implement  the  requirements  of 
the  strategic  plan  and  any  assurances. 


certifications,  schedules  or  other  submissions 
made  in  connection  with  the  designation. 

8.  The  lead  entity  agrees  to  submit  to 
periodic  performance  reviews  by  USDA  in 
accordance  with  the  provisions  of  7  C.F.R. 
25.402  and  25.404.  Upon  request  by  USDA, 
the  lead  entity  will  permit  representatives  of 
USDA  to  inspect  and  make  copies  of  any 
records  pertaining  to  matters  covered  by  this 
Agreement. 

9.  Each  year  after  the  execution  of  this 
Agreement,  the  lead  entity  will  submit 
updated  documentation  sufficient  to  identify 
baselines,  benchmark  goals  and  activities  and 
timetables  for  the  implementation  of  the 
strategic  plan  during  the  following  2  years. 
Upon  written  acceptance  from  USDA,  such 
documentation  shall  become  part  of  this 
Agreement  and  shall  replace  the 
documentation  submitted  previously,  for 
purposes  of  operations  during  the  following 

2  years. 

10.  All  benchmark  goals,  benchmark 
activities,  baselines,  and  schedules  approved 
by  the  Empowerment  Zone  after  a  full 
community  participation  process  (which 
must  be  documented  and  which  may  be 
further  amended  or  supplemented  from  time 
to  time),  will  be  incorporated  as  part  of  this 
Agreement.  All  references  to  the  strategic 
plan  in  this  memorandum  of  agreement  shall 
be  deemed  to  refer  to  the  strategic  plan  as 
modified  in  accordance  with  this  paragraph. 

11.  This  Agreement  shall  be  a  part  of  the 
strategic  plan. 

12.  Amendments  to  the  strategic  plan  may 
be  made  only  with  the  approval  of  the 
Empowerment  Zone  and  USDA.  The  lead 
entity  must  demonstrate  to  USDA  that  the 
local  governments  within  the  Empowerment 
Zone  were  involved  in  the  amendment 
process. 

13.  All  attachments  and  submissions  in 
accordance  herewith  are  incorporated  as  part 
of  this  agreement. 

This  Agreement  is  dated .  

State  Government:  State  of 

By: . 

[Official  authorized  to  commit  the  state] 

Title: 

Address:    

Empowerment  Zone  [Name  of  Empowerment 
Zone]. 

By: ^ 

Title:  

Address: 

Lead  entity:  [Name  of  Lead  entity). 

By:  

Title:  

Address: 


Federal  Government:  United  States 
Department  of  Agriculture. 

By:  

Tide:  

Address: 


[FR  Doc.  01-14119  Filed  6-4-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servic* 

North  Fork  Burnt  River  Watershed- 
Mining  Projects;  Wallowa-Whitman 
National  Forest,  Baker  County,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposed  action  to 
approve  Proposed  Plans  of  Operations 
on  mining  claims  located  on  the  North 
Fork  of  the  Burnt  River  and  its 
tributaries,  located  in  the  North  Fork 
Burnt  River  Watershed.  The  project  area 
is  located  on  the  Unity  Ranger  District, 
approximately  20  air  miles  northwest  of 
Unity,  Oregon. 

The  proposed  action  is  a  compilation 
of  plans  submitted  by  claimants 
operating  within  the  analysis  area. 
These  plans  describe  the  type  of  mining 
operations  proposed  and  how  they 
would  be  conducted,  the  type  and 
standard  of  access  routes,  the  means  of 
transportation  to  be  used,  the  period 
during  which  the  proposed  mining 
activity  will  take  place  and  measures  to 
be  taken  to  meet  the  requirements  for 
environmental  protection.  Operations 
include  the  exploration  and  extraction 
of  valuable  minerals  from  placer  and 
lode  deposits.  Methods  range  from  the 
hand  panning  to  more  complex 
operations  utilizing  mechanical 
equipment.  The  1990  Land  and 
Resource  Management  Plan  final  EIS  for 
the  Wallowa-Whitman  National  Forest, 
as  amended,  provides  overall  guidance 
for  management  of  this  area.  Some  of 
the  operations  planned  in  the  proposed 
action  may  not  be  in  compliance  with 
this  plan. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  by  July  15,  2001. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  Jean  Lavell.  Unity  District 
Ranger,  P.O.  Box  38,  Unity,  Oregon 
97884. 

FOR  FURTHER  INFORMATKM  COMTACT: 
Katie  Countryman,  Project  Team  Leader, 
Wallowa-Whitman  National  Forest 
Supervisor's  Office.  Phone:  (541)  523- 
1264. 

SUPPLEMENTARY  INFORMATION:  The 
planning  area  is  within  the  boimdary  of 
the  North  Fork  Burnt  River  Watershed. 
The  legal  description  of  the  decision 
area  is  as  follows:  T9-11S,  R35E,  35-1/ 
2E,  36E,  W.M.  surveyed. 

Since  1996,  sections  of  the  North  Fork 
of  the  Burnt  River  and  its  tributaries 


have  been  listed  as  water  quality 
impaired  imder  section  303(d)  of  the 
Clean  Water  Act.  The  Forest  Service  has 
determined  that  mining  operations  have 
the  potential  to  affect  water  quality. 
Accordingly,  the  effects  of  new, 
existing,  or  modified  Plans  of 
Operations  prepared  under  regulations 
at  36  CFR  228.4  and  228.5,  will  be 
analyzed  in  the  EIS. 

Mining  operations  are  associated  with 
the  extraction  of  precious  metals  firom 
placer  and  lode  deposits.  A  number  of 
different  practices  are  being  proposed 
on  the  various  claims  within  the 
analysis  area.  These  may  include  one  or 
more  of  the  following  practices: 

Suction  Dredging:  Portable  suction 
dredges  would  be  used  in  streams 
during  the  period  specified  by  the  State 
of  Oregon,  generally  July  1  to  October 
31. 

Test  Pits:  Holes  are  dug  either  by  hand 
or  mechanical  equipment  to  sample  sub- 
surface deposits. 

Drilling:  Portable  drills  are  used  as 
part  of  the  exploration  process  to 
sample  sub-surface  mineral  deposits. 

Placer  Mining:  This  includes  a  wide 
variety  of  practices  to  extract  minerals 
from  placer  deposits.  The  techniques 
include  handwork  with  shovels  and 
pans,  small  sluice  boxes  and  more 
complex  operations  that  use  mechanical 
equipment.  On  the  more  heavily  worked 
claims  backhoes  and  front  end  loaders 
are  used  for  digging,  and  power 
trommels  for  separation  and  extraction. 
Water,  to  varying  degrees,  is  used  in  all 
these  techniques.  Some  minor  road 
maintenance  and  maintenance  of 
existing  structures  is  also  planned. 

Lode  Mining:  This  includes  txinneling 
«r  other  mechanical  methods  used  to 
extract  lode  deposits. 

Activities,  which  woxild  occur  in 
association  with  mining  operation, 
include  mitigation  practices  such  as 
construction  or  maintenance  of  settling 
ponds,  and  reclamation  activities  such 
as  recontouring,  seeding,  and  treatment 
of  noxious  weeds. 

Preliminary  issues  include  effects  of 
proposed  activities  on — water  quality 
and  fish  habitat. 

The  Forest  Service  will  consider  a  full 
range  of  alternatives,  including  a  "no- 
action"altemative.  The  no-action 
alternative  is  evaluated  in  order  to 
establish  a  baseline  condition  of  existing 
and  future  enviromnental  conditions  in 
the  project  area.  Based  on  the  issues 
gathered  through  scoping,  the  action 
alternatives  may  vary  in  the  type  of 
operations  pennitted,  the  timing  of 
permitted  operations  and  the  types  of 
mitigation  required.  Action  alternatives 
include — the  proposed  mining  activities 
and  alternatives  that  modify  the 


proposed  plans  with  additional 
mitigation  to  address  effects  of  mining 
on  water  quality  dnd  fisheries  habitat. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  This 
environmental  analysis  and  decision 
making  process  will  enable  additional 
interested  and  affected  people  to 
participate  and  contribute  to  the  final 
decision.  The  public  is  encouraged  to 
take  part  in  the  process  and  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  fit)m  Federal, 
State,  local  agencies,  tribes,  and  other 
individuals  or  organizations  that  may  be 
interested  in,  or  affected  by  the 
proposal.  This  input  will  be  used  in 
preparation  of  the  draft  EIS.  The  scoping 
process  includes: 
Identifying  potential  issues;> 
Identifying  major  issues  to  be  analyzed 

in  depth; 
Identifying  issues  which  have  covered 

by  a  relevant  previous  environmental 

analysis; 
Considering  additional  alternatives 

based  on  themes  which  will  be 

derived  from  issues  recognized  during 

scoping  activities;  and 
Identifying  potential  environmental 

effects  to  this  project  and  alternatives 

(i.e.  direct,  indirect,  and  cumulative 

effects  and  connected  actions). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  to  the 
public  for  a  review  by  December  2001. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  Notice  of  Availabilify  in 
the  Federal  Register.  It  is  important  that 
those  interested  in  the  management  of 
the  Wallowa-Whitman  National  Forest 
participate  at  that  time. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that. 
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under  the  FOIA,  confidentialify  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentialify, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  imtil  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model,  803  f. 
2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc,  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  the  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points). 

The  final  EIS  is  scheduled  for 
completion  July  2002.  In  the  final  EIS, 
the  Forest  Service  is  requfred  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 


The  Forest  Service  is  the  lead  agency. 
Jean  Lavell,  District  Ranger,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  she  will  decide  which,  if  any, 
of  the  proposed  plans  will  be 
implemented.  She  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  May  30.  2001. 
Karyn  L.  Wood, 
For^t  Supervisor 

[PR  Doc.  01-14049  Filed  B-4-01;  8:45  am] 
BtLUNO  COM  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Reconstruction  of  Meadows  Road  #205 
and  Issuance  of  a  Road  Easement  for 
Access  to  Prh^ate  Land 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  in 
conjunction  with  issuance  of  a  road 
easement  and  reconstruction  of  the 
Meadows  Road  #205  through  an 
inventoried  roadless  area  Dolores 
Counfy,  Colorado. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  in  conjunction  with  a 
proposal  to  issue  a  road  easement  to  a 
private  landowner  and  the  reconstruct 
an  existing  classified  roadway,  the 
Meadows  Road  #205,  across  a  portion  of 
an  inventoried  roadless  area  to  access 
the  landowners  property. 

This  notice  describes  known  issues 
with  the  proposed  road  reconstruction 
project,  estimated  dates  for  filing  the 
environmental  impact  statement, 
information  concerning  public  and 
tribal  participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  July  6,  2001.  The  agency 
expects  to  file  a  draft  environmental 
impact  statement  with  the 
Environmental  Protection  Agency  (EPA) 
and  make  it  available  for  public,  agency, 
and  tribal  government  comment  in  late 
summer  of  2001.  A  final  environmental 
impact  statement  is  expected  to  be  filed 
in  November  of  2001. 
ADDRESSES:  Send  written  comments  to: 
James  Powers,  Forest  Planner,  San  Juan 
National  Forest,  15  Burnett  Court, 
Durango,  CO  81301. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Reidinger,  Forester,  Mancos-Dolores 


Ranger  District.  P.O.  Box  210  Dolores, 
Co.  81323  (970-882-7296). 

Responsible  Official:  Rick  Cables, 
Rocky  Mountain  Regional  Forester  at 
P.O.  Box  25127,  Lakewood,  CO  80225- 
0127. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  part  36  Code  of  Federal  Regulations 
(CFR)  219.10(g),  the  Regional  Forester 
for  the  Rocky  Mountain  Region  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement  for 
road  reconstruction  and  issuance  of  an 
easement  across  such  road  in  an 
inventoried  roadless  area  for  the 
purpose  of  providing  the  applicant 
access  to  non-federally  owned  lands 
within  the  boundaries  of  the  National 
Forest  System. 

The  Regional  Forester  gives  notice 
that  the  Forest  is  initiating  an 
environmental-analysis  and  decision- 
making process  for  this  proposed  action 
so  that  interested  or  affected  people  can 
participate  in  the  analysis  and 
contribute  to  the  final  decision. 

Opportimities  will  be  provided  to 
discuss  the  road  reconstruction  and 
easement  issuance  proposal  openly  with 
the  public.  The  public  is  invited  to  help 
identify  issues  and  define  the  range  of 
alternatives  to  be  considered  in  the 
environmental  impact  statement 
Written  comments  identifying  issues  for 
analysis  and  the  range  of  alternatives 
will  be  encouraged. 

The  public  has  already  identified  a 
number  of  issues.  Additional  issue 
identification  (scoping)  will  continue  in 
the  summer  of  2001.  Requests  to  be  on 
the  mailing  list  should  be  sent  to:  John 
Reidinger,  Forest,  P.O.  Box  210.  Dolores, 
Co. 81323  (970) 882-7296. 

This  project  is  being  undertaken  to 
provide  access  to  a  private,  non- 
federally  owned  land  as  required  by  the 
Alaska  Native  Interest  Lands 
Conservation  Act  (Pub.  L.  96-487). 
Private  land  inholders  are  to  be 
provided  access  across  National  Forest 
System  land  to  private  land  that  is 
adequate  to  secure  the  owners  thereof  of 
reasonable  use  and  enjoyment  of  their 
land.  The  private  landowner  has 
proposed  use  of  the  existing  road  across 
the  inventoried  roadless  area  to  meet 
their  access  needs. 

Maior  Issues 

Lizard  Head  Roadless  Area 

This  RARE  11  area  is  an  area  of 
approximately  4,940  acres  that  is 
immediately  south  of  the  Lizard  Head 
Wilderness  and  north  of  Colorado 
Highway  145.  It  has  a  low  wilderness 
attribute  rating  because  of  its  proximify 
to  the  highway  and  the  West  Dolores 
road  and  was  excluded  from  the  Lizard 
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Head  wilderness  when  it  was  created  in 
1983.  The  existing  Meadows  road  #205 
crosses  a  portion  of  this  inventoried 
roadless  area. 

Wetlands 

The  existing  roadway  crosses  a 
several  small  areas  of  wetlands. 

Geological  Hazards 

The  only  alternative  to  the  Meadows 
Road  that  provides  access  to  the  private 
lands  is  another  existing  two-track  road 
that  is  unsafe  and  is  closed  by 
landslides. 

Involving  the  Public 

The  Forest  Service  is  seeking 
information,  comments,  and  assistance 
from  individuals,  organizations,  tribal 
governments,  and  federal,  state,  and 
local  agencies  that  are  interested  in  or 
may  be  affected  by  the  proposed  action. 
The  range  of  alternatives  to  be 
considered  in  the  DEIS  will  be  based  on 
public  issues,  management  concerns, 
resource  management  opportunities, 
and  specific  decisions  to  be  made. 

Public  participation  will  be  solicited 
by  notifying  in  person  and/or  by  mail 
known  interested  and  affected  local 
government  agencies.  News  releases 
will  be  used  to  give  the  public  general 
notice. 

Release  and  Review  of  the  EIS 

We  expect  the  DEIS  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  public, 
agency,  and  tribal  government  comment 
in  siunmer  of  2001.  At  that  time,  the 
EPA  will  publish  a  notice  of  availability 
for  the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  45 
days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  ihe  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  participate 
in  the  environmental  review  of  the 
proposal  in  such  a  way  that  their 
participation  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions,  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC.  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  DEIS  stage 
but  are  not  raised  until  after  completion 
of  the  Final  Environmental  Impact 
Statement  (FEIS)  may  be  waived  or 
dismissed  by  the  courts:  City  ofAngoon 
v.  Model.  803  2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Hertages,  Inc.,  v. 
Harris,  490  F.  Supp.  1334,  1338  (E.D. 
Wis.  1980).  Because  of  these  court 


rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  comment 
period,  so  that  substantive  comments 
and  objectives  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  relating  to  the  proposed 
actions,  comments  on  the  DEIS  should 
be  as  specific  as  possible.  It  is  also 
helpful  if  comments  refer  to  specific 
pages  or  chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  In 
addressing  these  points,  reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3. 

After  the  comment  period  on  the  DEIS 
ends,  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  FEIS  is  scheduled  to  be 
completed  in  the  fall  of  2001.  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  decisions  regarding 
these  revisions.  The  responsible  official 
will  document  the  decisions  and 
reasons  for  the  decisions  in  a  Record  of 
Decision.  The  decision  will  be  subject  to 
appeal  in  accordance  with  36  CFR  part 
251. 

Dated:  May  29.  2001. 
Calvin  N.  Joyner, 

Forest  Supervisor,  San  Juan  National  Forest. 
[FR  Doc.  01-13991  Filed  6-4-01;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Washington  Cascades 
Provincial  Advisory  Committee  and 
Yakima  Provincial  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Washington 
Cascades  Provincial  Advisory 
Committee  and  the  Yakima  Provincial 
Advisory  Committee  will  meet  on 
Friday,  Jime  8,  2001,  at  the  Wenatchee 
National  Forest  headquarters  main 
conference  room,  215  Melody  Lane, 
Wenatchee,  Washington.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 


3  p.m.  During  this  meeting  we  will 
finalize  advice  on  Dry  Forest  Strategy 
management  implementation  on  the 
Okanogan  and  Wenatchee  National 
Forests,  develop  advice  on  noxious 
weed  management,  and  share 
information  on  the  implementation  of 
the  Northwest  Forest  Plan.  All  Eastern 
Washington  Cascades  and  Yakima 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  welcome  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  215  Melody  Lane,  Wenatchee, 
Washington  98801,  509-662-4335. 

Dated:  May  21,2001. 
Sonny  |.  O'Neal, 

Forest  Supervisor,  Okanogan  and  Wenatchee 
National  Forests. 

[FR  Doc.  01-13992  Filed  6-4-01;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMEffT  OF  AGRICULTURE 

Forest  Service 

John  Day/Snake  Resource  Advisory 
Council,  Hells  Canyon  Sut)group 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Hells  Canyon  Subgroup 
of  the  John  Day/Snake  Resom-ce 
Advisory  Council  will  meet  on  June  15- 
16,  2001  at  the  Wallowa  Mountains 
Visitors  Center,  88401  Hwy  82, 
Enterprise,  OR  97828.  The  meeting  will 
begin  at  10  a.m.  and  continue  until  5 
p.m.  the  first  day  and  day  2  will  begin 
at  8  a.m  and  will  be  a  field  trip  to  the 
Buckhom  Lookout  Area.  Agenda  items 
to.be  covered  include:  (1)  Update  on 
CMP  (2)  Review  of  the  fires  on  the  NRA 
in  2000.  Public  comments  will  be 
received  June  15,  2001  at  1:30  p.m.  at 
the  Wallowa  Mountains  Visitors  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kendall  Clark,  Area  Ranger,  USDA, 
Hells  Canyon  National  Recreation  Area, 
88401  Highway  82,  Enterprise,  OR 
97828.  541-426-5501. 

Dated:  May  30,  2001. 
Karyn  L.  Wood, 

Forest  Supervisor. 

(FR  Doc.  01-14048  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  3410-11-41 


Federal  Register/Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


30161 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Action  of  meeting. 

SUMMARY:  The  Willamette  Province 
Advisory  Committee  (PAC)  will  meet  on 
Thursday,  June  21,  2001.  The  meeting  is 
scheduled  to  begin  at  9  a.m.,  and  will 
conclude  at  approximately  2  p.m.  The 
meeting  will  be  held  at  the  Salem  Office 
of  the  Bureau  of  Land  Management; 
1717  Fabry  Road  SE;  Salem,  Oregon; 
(503)  375-5646.  The  tentative  agenda 
includes: 

(1)  BPA  Lower  Columbia  Assessment 
process,  (2)  Growth  and  development  of 
old-growth  forests,  (3)  Public  Forum,  (4) 
Subcommittee  organization,  (5)  R£0 
update  and  information  sharing. 

The  Public  Forum  is  tentatively 
scheduled  to  begin  at  10:30  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3—4  minutes.  Written 
comments  are  encouraged,  particularly 
if  the  material  cannot  be  presented 
within  the  time  limits  for  the  Public 
Forum.  Written  comments  may  be 
submitted  prior  to  the  Jime  21  meeting 
by  sending  them  to  Designated  Federal 
Official  Neal  Forrester  at  the  address 
given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest;  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  May  30,  2001.  . 
Daniel  L.  Call, 

Acting  Forest  Supervisor. 

[FR  Doc.  01-14047  Filed  6-4-01;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Imports  of  Certain  Worsted 
Wool  Fabric:  Implementation  of  Tariff 
Rate  Quota  Established  Under  Title  V  of 
the  Trade  and  Development  Act  of  2000. 


Agency  Form  Number:  ITA-4139P, 
and  ITA-4140P. 

OMB  Number:  0625-0240. 

Type  of  Request:  Regular  Submission. 

Estimated  Burden:  352  hours. 

Estimated  Number  of  Respondents: 
24. 

Est.  Avg.  Hours  Per  Response:  1 — 24 
hours. 

Needs  and  Uses:  Title  V  of  the  Trade 
and  Development  Act  of  2000  ("the 
Act")  contains  several  provisions  to 
assist  the  wool  products  industries. 
These  include  the  establishment  of  tariff 
rate  quotas  (TRQ)  for  a  limited  quantity 
of  worsted  wool  fabrics.  The  Act 
requires  the  President  to  fairly  allocate 
the  TRQ  to  persons  who  cut  and  sew 
men's  and  boys'  worsted  wool  suits  and 
suit  like  jackets  and  trousers  in  the 
United  States,  and  who  apply  for  an 
allocation  based  on  the  amount  of  suits 
they  produce  in  the  prior  year.  The  Act 
further  requires  the  President,  on  an 
annual  basis,  to  consider  requests  from 
the  manufacturers  of  the  apparel 
products  listed  above,  to  modify  the 
limitation  on  the  quantity  of  imports 
subject  to  the  TRQ.  The  Act  specifies 
factors  to  be  considered  in  making 
determinations  on  such  requests.  The 
TRQ  is  effective  for  goods  entered  or 
withdrawn  fi-om  warehouse  for 
consumption,  on  or  after  January  1, 
2001 ,  and  will  remain  in  force  through 
2003.  A  TRQ  allocation  will  be  valid 
only  in  the  year  for  which  it  is  issued. 

On  December  1,  2000,  the  President 
issued  Proclamation  7383  that,  among 
other  things,  delegates  authority  to  the 
Secretary  of  Commerce  to  allocate  the 
TRQ;  to  consider,  on  an  annued  basis, 
requests  to  modify  the  limitation  on  the 
quantity  of  the  TRQ  and  to  recommend 
appropriate  modifications  to  the 
President;  and  to  issue  regulations  to 
implement  these  provisions.  On  January 
22,  2001,  the  Department  of  Commerce 
published  regulations  establishing 
procedures  for  allocation  of  the  tariff 
rate  quotas  (66  FR  6459,  15  CFR  part 
335)  and  for  considering  requests  for 
modification  of  the  limitations  (66  FR 
6459, 15  CFR  part  340). 

The  Department  must  collect  certain 
information  in  order  to  fairly  allocate 
the  TRQ  to  eligible  persons  and  to  make 
informed  reconunendations  to  the 
President  on  whether  or  not  to  modify 
the  limitation  on  the  quantity  of  the 
TRQ.  This  request  for  comment  is  for 
the  proposed  information  collections 
after  July  31,  2001. 

Affected  Public:  Business  or  other  for- 
profits. 

Frequency:  Aimually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-7340. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution,  NW.,  Washington.  DC 
20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker.  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated;  May  31,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-14112  Filed  6-4-01;  8:45  am] 
BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of         ^ 
Standards  and  Technology.  ^ 

Title:  BEES  Please. 

Form  Numberis):  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1875  hours. 

Number  of  Respondents:  30. 

Average  Hours  Per  Response:  45 
hours  for  questionnaire  covering  6 
environmental  impacts;  80  hours  for 
questionnaire  covering  10 
environmental  impacts. 

Needs  and  Uses:  Over  the  last  six 
years,  the  Building  and  Fire  Research 
Laboratory  of  the  National  Institute  of 
Standards  and  Technology  (NIST)  has 
developed  and  automated  an  approach 
for  measuring  the  life-cycle 
environmental  and  economic 
performance  of  building  products. 
Known  as  BEES  (Building  for 
Environmental  and  Economic 
Sustainability),  the  tool  reduces 
complex,  science-based  technical 
content  [e.g.,  up  to  400  material  and 
energy  flows  &x)m  raw  material 
extraction  through  product  disposal)  to 
decision-enabling  results  and  delivers 
them  in  a  visually  intuitive  graphical 
format.  While  the  latest  version,  BEES 
2.0,  includes  estimated  environmental 
and  economic  performance  data  for  65 
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generic,  industry-average  building 
products,  NIST  has  been  asked  by  both 
EPA  and  BEES  users  to  deliver  more 
precision  and  practicality  by  adding 
data  for  manufacturer-specific  products. 
The  rationale  is  that  purchasers  buy 
actual  products,  not  industry-averages 
(there  is  no  such  thing],  and  that  actual 
products  likely  perform  quite  differently 
than  their  industry  averages.  The 
program  encouraging  collaboration  with 
building  product  manufacturers  so  that 
their  products  may  be  scientifically 
evaluated  by  BEES  is  known  as  BE^S 
Please. 

BEES  directly  supports  Executive 
Order  13101  (9/98),  "Greening  the 
Government  Through  Waste  Prevention, 
Recycling,  and  Federal  Acquisition," 
which  encourages  Federal  agencies  to 
piurhase  environmentcdly-preferable 
products.  EO  13101  is  administered  by 
the  U.S.  EPA  Environmentally 
Preferable  Purchasing  Program.  In  their 
Congressionally-mandated  Final 
Guidance,  which  was  published  in'  the 
Federal  Register  (available  at  http:// 
www.epa.gov/opptintr/epp/ 
finalguiclancetoc.htm),  BEES  is  listed  as 
one  of  only  two  life-cycle  based 
resources  that  Federal  agency  personnel 
may  find  useful  in  implementing 
enviroimientally  preferable  piutihasing. 
NIST  needs  information  from  building 
product  manufacturers  so  that  Federal 
personnel  may  considef  their  products 
in  their  environmentally-preferable 
purchase  decisions. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency:  Once. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce.  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
Mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DatedrMay  31.  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-14117  Filed  6-t-Ol;  8:45  am) 

nUMG  CODE  3B10-13-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  OO-BXA-10] 

Miguel  Angel  Fajardo  Individually  and 
Doing  Business  as  Seguridad  y 
Electronic  MAFO,  S.A.,  Respondent; 
Decision  and  Order 

The  Administrative  Law  Judge  has 
entered  a  Recommended  Decision  and 
Order  in  the  above-captioned  matter.  As 
provided  by  section  766.22(c)  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-774  (2000)  (the 
"Regulations")),  issued  pursuant  to  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  2401-2420 
(1991  &  Supp.  2000))  (the  "Act",  i  the 
Recommended  Decision  and  Order  has 
been  referred  to  me  for  final  action.  On 
December  18,  2000,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (hereinafter 
"BXA"),  issued  a  charging  letter 
initiating  this  administrative  proceeding 
against  Miguel  Angel  Fajardo, 
individually  and  doing  business  as 
Seguridad  y  Electronic  MAFO,  S.A. 
(hereinafter  referred  to  collectively  as 
"Fajardo").  The  charging  letter  alleged 
that  Fajardo  committed  three  violations 
of  the  Regulations. 

Specifically,  the  charging  letter 
alleged  that  on  or  about  June  19, 1997, 
Fajardo  exported  shotgims  from  the 
Untied  States  to  Hondiu^s  without 
obtaining  from  BXA  the  validated 
export  license  that  Fajardo  knew  or  had 
reason  to  know  was  required  by  section 
742.7  of  the  Regulations.  BXA  alleged 
that,  by  transferring,  transporting,  or 
forwarding  U.S.-origin  commodities  to 
be  exported  from  the  United  States  with 
Knowledge  or  reason  to  know  that  a 
violation  of  the  Act  or  any  regulation, 
order,  or  license  issued  thereimder  has 
occurred,  is  about  to  occur,  or  is 
intended  to  occur,  Fajardo  violated 
section  764.2(e)  of  the  Regulations.  BXA 
also  alleged  that,  by  exporting  a 
commodity  to  any  person  or  destination 
or  for  any  use  in  violation  of  or  contrary 
to  the  terms,  provisions,  or  conditions  of 
the  Act,  or  any  regulation,  order,  or 
license  issued  thereunder,  Fajardo 
violated  section  764.2(a)  of  the 
Regulations. 


'  The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (3  C.F.R.,  1994  Comp.  917  (1995)), 
which  had  been  extended  by  successive 
Presidential  Notices,  the  most  recent  being  that  of 
August  3.  2000  (65  FR  48347,  August  8,  2000), 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991  &  Supp.  2000))  until 
November  13,  2000,  when  the  Act  was 
reauthorized.  See  Pub.  L.  106-508. 


The  charging  letter  further  alleged 
that,  in  coimection  with  the  export 
made  on  or  about  Jime  19, 1997,  Fajardo 
prepared  an  air  waybill,  defined  as  an 
export  control  document  in  Part  772  of 
the  Regulations,  falsely  representing 
that  the  goods  being  shipped  had  no 
value.  BXA  alleged  that,  by  making  false 
or  misleading  representations, 
statements,  or  certifications  directly  or 
indirectly  to  a  U.S.  Government  agency 
in  connection  with  the  preparation, 
submission,  issuance,  use,  gr 
maintenance  of  an  export  control 
document,  Fajardo  violated  Section 
764.2(g)  of  the  Regulations. 

The  charging  letter  was  served  on 
Fajardo  on  January  31,  2001. ^  Fajardo's 
answer  therefore  was  due  on  or  before 
March  2,  2001.  On  February  28,  2001, 
pursuant  to  section  766.16  of  the 
Regulations,  the  parties  filed  a 
Stipulated  Extension  of  Time  to  Answer 
Charging  Letter.  On  March  5,  2001,  the 
Administrative  Law  Judge  ("ALJ") 
issued  an  order  granting  an  extension  of 
time  to  answer  the  charging  letter  to 
March  23,  2001. 

Fajardo  failed  to  answer  the  charging 
letter  before  March  23,  2001,  as  required 
by  section  766.6  of  the  Regulations. 
Pursuant  to  the  default  procedures  set 
forth  in  section  766.7  of  the  Regulations, 
BXA  moved  that  the  ALJ  find  the  facts 
to  be  as  alleged  in  the  charging  letter 
and  render  a  Recommended  Decision 
and  Order. 

Following  BXA's  motion,  the  ALJ 
issued  a  Recommended  Decision  and 
Order  in  which  he  found  the  facts  to  be 
as  alleged  in  the  charging  letter  served 
on  Fajardo.  The  ALJ  dso  found,  based 
on  those  facts,  that  Fajardo  violated 
sSctions  764.2(a),  764.2(e),  and  764.2(g) 
of  the  Regulations  by  exporting 
shotgims  to  Honduras  without  the 
authorization  Fajardo  knew  or  had 
reason  to  know  was  required  by  the 
Regulations,  emd  by  making  false  or 
misleading  statements  of  material  fact  to 
a  U.S.  Government  agency  in 
connection  with  the  preparation, 
submission,  issuance,  use,  or 
maintenance  of  an  export  control 
document. 

The  ALJ  also  recommended  that  the 
appropriate  penalty  to  be  imposed 
against  Fajardo  for  these  violations  is  a 
civil  penalty  of  $30,000  and  a  denial,  for 
a  period  of  20  years,  of  all  of  Fajardo's 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  commodities, 
software,  or  technology  exported  or  to 


'  The  parties  have  stipulated  that  this  was  the 
date  of  service. 
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be  exported  from  the  United  States  and 
subject  to  the  Regulations. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  findings  of  fact  and 
conclusions  of  law  in  the  Recommended 
Decision  and  Order  of  the 
Administrative  Law  Judge. 

Accordingly,  It  Is  Therefore  Ordered, 

First,  that  a  civil  penalty  of  $30,000  is 
assessed  against  Fajardo,  which  shall  be 
paid  to  the  Department  of  Commerce 
within  30  days  of  the  date  of  entry  of 
this  Order.  Payment  shall  be  made  in 
the  manner  specified  in  the  attached 
instructions. 

Second,  that,  pursuant  to  the  Debt 
Collection  Act  of  1982,  as  amended  (31 
U.S.C.A.  3701-3720E  (1983  and  Supp. 
1999)),  the  civil  penalty  owed  imder 
this  Order  accrues  interest  as  more  fully 
described  in  the  attached  Notice  and,  if 
payment  is  not  made  by  the  due  date 
specified  herein,  respondent  will  be 
assessed,  in  addition  to  interest,  a 
penalty  charge  and  an  administrative 
charge,  as  more  fully  described  in  the 
attached  Notice. 

Third,  that,  for  a  period  of  20  years 
from  the  date  of  entry  of  this  Order, 
Miguel  Angel  Fajardo,  individually  and 
doing  business  as  Seguridad  y 
Electronica  MAFO,  S.A.  with  an  address 
at  4  Calle,  15  y  16  Ave.,  S.O.  Barrio 
Suyapa  #105,  58-0081  San  Pedro  Sula, 
"Honduras,  Central  America,  and  all 
successors  or  assigns,  officers, 
representatives,  agents,  and  employees, 
may  not  participate,  directly  or 
indirectly,  in  any  way  in  any  transaction 
involving  any  commodity,  software,  or 
technology  (hereinafter  collectively 
referred  to  as  "item")  exported  or  to  be 
exported  from  the  United  States,  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations, 
including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regidations; 
or 

C.  Benefiting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  fit)m  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

Fourth,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 


A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession,  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  bom  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned, 
possessed,  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,,  possessed,  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification,  or 
testing. 

Fifth,  that,  after  notice  and 
opportimity  for  comment  as  provided  in 
Section  766.223  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Fajardo  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

Sixth,  that  this  Order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Regulations 
where  the  only  items  involved  that  are 
subject  to  the  Regulations  are  the 
foreign-produced  direct  product  of  U.S.- 
origin  technology. 

Seventh,  that  a  copy  of  this  Order 
shall  be  served  on  Fajardo  and  on  BXA, 
and  shall  be  published  in  the  Federal 
Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 


Dated:  May  29.  2001. 
Kenneth  I.  Jiuter, 

Under  Secretary  for  Export  Administration. 
(FR  Doc.  01-13990  Filed  6-t-Ol;  8:45  am) 

BtLUNQ  COOe  3S10-OT-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Closed  Meeting  of  the  U.S.  Automotive 
Parts  Advisory  Committee  (APAC) 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Announcement  of  meeting. 

SUMMARY:  The  APAC  will  have  a  closed 
meeting  on  June  19,  2001  at  the  U.S. 
Department  of  Commerce  to  discuss 
U.S. -made  automotive  parts  sales  in 
Japanese  and  other  Asian  markets. 

DATES:  June  19,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  Reck,  U.S.  Department  of 
Commerce,  Room  4036,  Washington,  DC 
20230,  telephone:  202-482-1418. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Automotive  Parts  Advisory  Committee 
(the  "Conunittee")  advises  U.S. 
Government  officials  on  matters  relating 
to  the  implementation  of  the  Fair  Trade 
in  Automotive  Parts  Act  of  1998  (Pub. 
L.  105-261).  The  Committee:  (1)  Reports 
to  the  Secretary  of  Commerce  on 
barriers  to  sales  of  U.S. -made 
automotive  parts  and  accessories  in 
Japanese  and  other  Asian  markets;  (2) 
reviews  and  considers  data  collected  on 
sales  of  U.S.-made  auto  parts  and 
accessories  in  Japanese  and  other  Asian 
markets;  (3)  advises  the  Secretary  of 
Commerce  during  consultations  with 
other  Governments  on  issues  concerning 
sales  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets;  and 
(4)  assists  in  establishing  priorities  for 
the  initiative  to  increase  sales  of  U.S.- 
made  auto  parts  and  accessories  to 
Japanese  markets,  and  otherwise 
provide  assistance  and  direction  to  the 
Secretary  of  Commerce  in  carrying  out 
the  intent  of  that  section;  and  (5)  assists 
the  Secretary  of  Commerce  in  reporting 
to  Congress  by  submitting  an  annual 
written  report  to  the  Secretary  on  the 
sale  of  U.S.-made  automotive  parts  in 
Japanese  and  other  Asian  markets,  as 
well  as  any  other  issues  with  respect  to 
which  the  Committee  provides  advice 
pursuant  to  its  authorizing  legislation. 
At  the  meeting,  committee  members 
will  discuss  specific  trade  and  sales 
expansion  programs  related  to 
automotive  parts  trade  policy  between 
the  United  States  and  Japan  and  other 
Asian  markets. 
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The  Acting  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel  formally 
determined  on  May  31,  2001,  pursuant 
to  section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended,  that  the 
June  19  meeting  of  the  Committee  and 
of  any  subcommittee  thereof,  dealing 
with  privileged  or  confidential 
commercial  information  may  be  exempt 
from  the  provisions  of  the  Act  relating 
to  open  meeting  and  public 
participation  therein  because  these 
items  are  concerned  with  matters  that 
are  within  the  piuview  of  5  U.S.C.  552b 
(c)(4)  and  (9)(B).  A  copy  of  the  Notice 
of  Determination  is  available  for  public 
inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facihty,  Room  6020,  Main 
Commerce. 

Dated:  May  31,  2001. 
Thomas  SoboMa, 

Acting  Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  01-14175  Filed  fr-4-01;  8:45  am] 

BILUNG  CODE  3S10-O(M> 


DEPAFrrMENT  OF  COMMERCE 

NatkMial  Oceanic  and  Atmospheric 
Administration 

P.D.  0531 01  A] 

National  Marine  Sanctuary  Permits 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)  (2)  (A)). 
DATES:  Written  conunents  must  be 
submitted  on  or  before  August  6,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14di  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Armor,  Permit 
Coordinator,  1305  East-West  Highway 
(N/ORM6),  Silver  Spring,  Maryland, 


20910  (telephone  301-713-3125,  ext. 
117). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Persons  wishing  to  conduct  otherwise 
prohibited  activities  in  a  National 
Marine  Sanctuary  must  apply  for  and 
receive  a  permit.  Persons  issued  permits 
must  file  reports  on  the  activity 
conducted.  The  information  is  required 
to  ensure  that  the  proposed  activity  is 
consistent  with  the  objectives  of  the 
sanctuary,  and  the  reports  are  needed  to 
ensiue  compliance  with  permit 
conditions  and  to  increase  knowledge 
regarding  the  sanctuary's  resources. 

n.  Method  of  Collection 

Specific  requirements  are  detailed  in 
various  subparts  of  15  CFR  part  922. 
Persons  wanting  a  permit  are  sent 
guidelines  for  the  application  process  or 
an  application  form. 

IlLData 

OMB  Number.  0648-0141. 

Fonn  Number.  None. 

Type  of  Review.  Regular  submission. 


Affe 


Affected  Public:  Not-for-profit 
institutions,  individuals  or  households, 
business  or  other  for-profit 
organizations,  and  state,  local,  or  tribal 
government. 

Estimated  Number  of  Respondents: 
336. 

Estimated  Time  Per  Response:  One 
hoiu"  each  for  a  general  permit 
application,  cruise  or  flight  log,  and 
report;  2  hours  each  for  a  historical 
resource  permit  application,  cruise  log, 
and  report;  24  hours  each  for  a  special 
use  permit  application,  final  report,  and 
financial  report;  15  minutes  for  a  permit 
amendment;  15  minutes  each  for  a 
baitfish  permit  application  and  a 
logbook;  15  minutes  for  researcher 
entries  to  a  research  registry;  30  minutes 
to  request  certification  of  a  pre-existing 
lease,  license,  or  permit;  1  hour  for  a 
notification  of  a  request  for  a  permit 
bom  another  agency,  cruise  or  flight  log, 
and  report;  and  1.5  hours  for  a  permit 
appeal. 

Estimated  Total  Annual  Burden 
Hours:  886. 

Estimated  Total  Annual  Cost  to 
Public:  $800. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accxiracy  of  the 
agency's  estimate  of  the  biu-den 
(including  hoius  and  cost)  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  29,  2001. 
Gwellnar  Banlcs, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  01-14127  Filed  6-4-01;  8:45  am) 

MLUNQ  COOE  3S1(M»-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  0531 01 B] 

Cooperative  Charting  Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  conunents  must  be 
submitted  on  or  before  August  6,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14di  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Ken  Forster,  N/CS26, 
Station  7308,  1315  East-West  Highway, 
Silver  Spring,  MD  20910-3282  (phone 
301-713-2737,  ext.  130). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NOAA's  National  Ocean  Service 
(NOS)  produces  the  official  nautical 
charts  of  the  United  States.  As  part  of  its 
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efforts  to  keep  the  charts  up-to-date, 
NOS  has  a  Memorandum  of  Agreement 
with  both  the  United  States  Power 
Squadrons  and  the  United  States  Coast 
Guard  Auxiliary  that  provides  for 
members  to  submit  chart  correction  data 
to  NOS. 

n.  Method  of  Collection 

Paper  forms  are  used,  but  a  Web 
version  is  being  created. 

m.  Data 

OMB  Number.  0648-0022. 

Form  Number.  NOAA  Forms  77-4, 
77-5. 

Type  o/fleview:  Regular  submission. 

Affected  Publi&.  Not-for-profit 
institutions,  individuals  or  households. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Response:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  45,000. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoius  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  29.  2001. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  01-14128  Filed  6-4-01;  8:45  am] 

MLLNM  COOe  3510->IT-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.053101D] 

Southeast  Region  Gear  Identification 
Requirements 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  Robert  Sadler,  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702  (phone  727-570- 
5326). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Regulations  at  50  CFR  622.6  (b)  and 
640.6  require  that  each  fish  or  spiny 
lobster  trap  or  pot  be  marked  with  a  tag 
or  the  vessel  permit  number,  depending 
on  the  fishery,  and  have  a  buoy  attached 
that  meets  specified  identification 
requirements.  The  marking  of  gear  aids 
law  enforcement,  helps  to  ensure  that 
vessels  only  harvest  fish  from  their  own 
gear,  and  makes  it  easier  for  fishermen 
to  report  the  use  of  gear  in  unauthorized 
locations. 

The  regulations  at  622.41  require  that 
aquaculture  site  materials  be 
distinguishable  fit>m  the  natural 
occvuring  substrate,  depending  on  the 
area  either  through  marking  or  other 
method.  The  marking  of  aquacultured 
site  materials  aids  determination  of  the 
origin  of  those  materials  and  thereby 
helps  ensure  compliance  with  the 
regulations. 

II.  Method  of  Collection 

No  information  is  collected. 


m.DaU 

OMB  Number  0648-0359. 

Form  Number.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public.  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Response:  20 
minutes  for  marking  of  a  Spanish 
mackerel  gillnet  float,  7  minutes  to  tag 
a  trap,  and  10  seconds  to  mark  or  tag  an 
aquacultiued  live  coral  rock. 

Estimated  Total  Annual  Burden 
Hours:  2,192. 

Estimated  Total  Annual  Cost  to 
Public:  $15,200 

IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  29.  2001. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  01-14129  Filed  6-4-01;  8:45  am) 

BILUNO  coot  3S10-4»-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.053101E] 

Southeast  Region  Vessel  Identification 
Requirements 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
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respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  {c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATKM  COMTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  Sadler,  NMFS, 
9721  Executive  Center  Drive  N..  St. 
Petersburg,  FL  33702;  phone  727-570- 
5326. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Regulations  at  50  CFR  622.6  and  640.6 
require  that  all  vessels  with  Federal 
permits  to  fish  in  the  Southeast,  and  all 
vessels  that  fish  for  or  possess  shrimp  in 
the  Gulf  Exclusive  Economic  Zone, 
display  the  vessel's  official  number.  The 
numbers  must  be  in  a  specific  size  at 
specified  locations.  The  display  of  the 
identifying  number  aids  in  fishery  law 
enforcement. 

n.  Method  of  Collection 

No  information  is  collected.  The 
official  number  must  be  displayed  on 
the  port  and  starboard  sides  of  the 
deckhouse  or  hull  and  on  a  weather 
deck. 

m.  Data 

.     OMB  Number.  0648-0358. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondents: 
7,000. 

Estimated  Time  Per  Response:  45 
minutes  (15  minutes  for  each  of  three 
markings). 

Estimated  Total  Annual  Burden 
Hours:  5.250. 

Estimated  Total  Annual  Cost  to 
Public  $210,000. 

IV.  Request  for  Comments 

Conunents  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  .utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  May  29,  2001. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  01-14130  Filed  6-4-01:  8:45  am] 

BNJJNQ  COOE  3S10-23-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  052901 D] 

Carit)bean  Hshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Caribbean  Fishery 
Management  Council  (Council)  will 
hold  meetings. 

DATES:  The  meetings  will  be  held  on 
June  28-29,  2001.  The  Council  will 
convene  on  Thursday  June  28,  2001, 
from  1  p.m.  to  5  p.m.,  through  June  29, 
2001,  from  9  a.m.  to  12  noon, 
approximately. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Ponce  Holiday  Inn,  3315  Ponce  By 
Pass,  Ponce,  Puerto  Rico  00731. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue,  Suite  1108, 
San  Juan,  Puerto  Rico  00918-2577, 
telephone:  (787)  766-5926. 

SUPPLEMENTARY  INFORMATION:  The 

Council  will  hold  its  104th  regular 
public  meeting  to  discuss  the  items 
contained  in  the  following  agenda: 


Call  to  Order' 

Adoption  of  Agenda 

Consideration  of  103rd  Council  Meeting 
Summary  Minutes 

Audit  Report 

Sustainable  Fisheries  Act 

Reeffish  Amendment  3 

-  Public  Hearings  Report 

Queen  Conch  Fishery  Management  Plan 

-  Interviews  with  Queen  Conch 
Fishers 

Recommendations  by  Administrative 
Committee  at  its  March  26,  2001 
Meeting 

Meetings  Attended  by  C)ouncil  Members 
and  Staff 

Other  Business 

Next  Coimcil  Meeting 

The  meeting  is  open  to  the  public, 
and  will  be  conducted  in  English. 
However,  simultaneous  interpretation 
(Spanish-English)  will  be  available 
during  the  Council  meeting  (June  28-29, 
2001).  Fishers  and  other  interested 
persons  are  invited  to  attend  and 
participate  with  oral  or  written 
statements  regarding  agenda  issues. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  For  more 
information  or  request  for  sign  language 
interpretation  and/other  auxiliary  aids, 
please  contact  Mr.  Miguel  A.  Rolon, 
Executive  Director,  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue.  Suite  1 108,  San  Juan, 
Puerto  Rico,  00918-2577,  telephone 
(787)  766-5926,  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  May  30.  2001. 
Richard  W.  Surtli. 

Acting  Pirector,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14126  Filed  6-4-01:  8:45  am] 
BILUNO  COOE  3S1fr-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  052901 B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Highly 
Migratory  Species  Plan  Development 
Team  (HMSPDT)  will  hold  a  work 
session,  which  is  open  to  the  public. 
DATES:  The  HMSPDT  will  meet  on 
Wednesday,  June  20,  2001,  8  a.m.  to  5 
p.m.;  Thursday,  June  21,  2001,  8  a.m.  to 
5  p.m.;  and  Friday,  June  22,  2001,  8  a.m. 
until  business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  in  the  large  conference  room  at  the 
NMFS  Southwest  Fisheries  Science 
Center,  8604  La  Jolla  Shores  Drive, 
Room  D-203,  La  Jolla.  CA  92038-0271; 
telephone:  (619)  546-7100. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Waldeck,  Pacific  Fishery  Management 
Council;  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  work  session  is 
to  revise  the  draft  fishery  management 
plan  (FMP)  for  highly  migratory  species 
(HMS)  per  Council  guidance  stemming 
from  the  June  2001  Council  meeting. 

Proposed  Agenda 

Wednesday  June  20,  2001,  8  a.m. 

A.  Call  to  order 

B.  Introduction  of  Team  and  Advisory 
Subpanel  Members 

C.  Review  and  Approval  of  the 
Agenda 

D.  Distribute  and  Review  New 
HMSPDT  Documents 

E.  Review  Executive  Summary  and 
Chapters  1,  2,  3,  and  4 

Thursday,  June  21,  2001,  8  a.m. 

F.  Review  of  Chapters  5,  6,  7,  and  8 
Friday,  June  22,  2001,  8  a.m. 

G.  Review  of  Chapter  9 

H.  Further  Discussion  as  Needed 

I.  Report  to  Council 

J.  Report  to  Advisory  Subpanel 

Adjournment 

Although  non^emergency  issues  not 
contained  in  the  HMSPDT  meeting 
agenda  may  come  before  the  HMSPDT 


for  discussion,  those  issues  may  not  be 
the  subject  of  formal  HMSPDT  action 
during  this  meeting.  HMSPDT  action 
will  be  restricted  to  those  issues 
specifically  listed  in  this  document  and 
any  issues  arising  after  publication  of 
this  document  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the 
HMSPDT's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  May  30.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14124  Filed  6-4-01;  8:45  am] 
WLLMOCOOf  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  _ 

[I.D.0S2901C] 

Pacific  Fishery  Marwgement  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Stock  Assessment  Review 
(STAR)  Panel  will  hold  a  work  session 
to  review  assessment  information  for 
species  in  the  "remaining  rockfish" 
complex.  This  meeting  is  open  to  the 
public. 

DATES:  The  STAR  Panel  for  the 
"remaining  rockfish"  complex  will  meet 
beginning  at  1  p.m.  June  25,  2001  and 
continue  through  June  29,  2001.  Except 
for  Monday,  June  25,  2001,  the  STAR 
Panel  will  meet  each  day  from  8  a.m.  to 
5  p.m. 

ADDRESSES:  The  STAR  Panel  will  be 
held  in  the  Large  Conference  Room 
(Room  188)  at  NMFS  Southwest 
Fisheries  Science  Center,  Santa  Cruz 
Laboratory,  110  Shaffer  Road,  Santa 
Cruz,  CA  95060;  telephone:  (831)  420- 
3900. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 


FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Waldeck,  Staff  Officer:  telephone:  (503) 
326-6352. 

SUPPl^MENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review 
assessments  of  black  rockfish  (in  the 
southern  area),  yelloweye  rockfish,  and 
the  first  phase  of  a  new  method  being 
developed  for  data  poor  rockfish 
species.  The  STAR  Panel  will  work  with 
stock  assessment  teams  to  make 
necessary  revisions  to  the  assessment 
documents  and  produce  STAR  Panel 
reports  for  use  by  the  Council  family 
and  other  interested  persons. 

Although  non-emergency  issues  not 
contained  in  the  STAR  Panel  agenda 
may  come  before  the  STAR  Panel  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  panel  action  during 
this  meeting.  STAR  Panel  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice,  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  panel's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Oated:May  30.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14125  Filed  6-4-01:  8:45  am] 
SILUNO  coot  3S10-4>-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.  010321076-1076-01] 

RIN  0651-AB26 

Notification  of  Required  and  Optional 
Search  Criteria  for  Computer 
Implemented  Business  Method  Patent 
Applications  in  Class  705,  and  Request 
for  Comments 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  of  request  for  public 
comments. 

summary:  The  United  States  Patent  and 
Trademark  Office  (USPTO)  is  providing 
notification  to  the  public  of  required 
and  optional  search  criteria  used  during 
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examination  of  patent  applications 
related  to  computer-implemented 
Business  Methods  in  Class  705.  The 
Office  is  seeking  comments  concerning 
databases,  documenting  practices, 
procedures,  and  developments,  in 
addition  to  those  listed  in  this  notice,  in 
specific  industries  within  the  computer- 
implemented  business  method  field,  to 
identify  additional  information  and 
materials  that  could  be  considered 
during  the  examination  process. 

DATES:  The  recommended  database  will 
be  reviewed  quarterly.  Database 
recommendations  received  before  June 
30.  2001,  will  be  included  in  the  first 
evaluation  process  which  will 
commence  on  July  31,  2001.  Results  of 
the  evaluation  of  the  first  group  of 
database  recommendations  should  be 
completed  by  September  30,  2001.  The 
schedule  through  June  of  2002  is  set 
forth  in  the  Supplementary  Information 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Hayes  by  telephone  at  (703)  305-9711  or 
by  fax  at  (703)  305-0040,  or  James 
Trammell  by  telephone  at  (703)  305- 
9768  or  by  fax  at  (703)  308-1396. 

ADDRESSES:  Comments  should  be  sent 
by  electronic  mail  message  over  the 
internet  addressed  to 
Robert.aarke®USPTO.gov.  Comments 
may  also  be  submitted  by  mail 
addressed  to:  Box  Comments — Patents, 
Commissioner  for  Patents,  Washington, 
D.C.  20231,  or  by  facsimile  to  (703)  872- 
9399  or  (703)  308-6916,  marked  to  the 
attention  of  Robert  A.  Clarke.  Although 
comments  may  be  submitted  by  mail  or 
facsimile,  the  Office  prefers  to  receive 
comments  via  the  Internet.  If  comments 
are  submitted  by  mail,  the  Office  would 
prefer  that  comments  be  submitted  on  a 
DOS  formatted  3V2  inch  disk 
accompanied  by  a  paper  copy. 

The  comments  will  be  available  for 
public  inspection  at  the  Office  of  Patent 
Legal  Administration,  Office  of  the 
Deputy  Commissioner  for  Patent 
Examination  Policy,  located  at  Room  3- 
C23  of  Crystal  Plaza  4,  2201  South  Qark 
Place,  Arlington,  Virginia,  and  will  be 
available  through  anonymous  file 
transfer  protocol  (ftp)  via  the  Internet 
(address:  http://www.uspto.gov).  Since 
comments  will  be  made  available  for 
public  inspection,  information  that  is 
not  desired  to  be  made  public,  such  as 
an  address  or  phone  niunber,  should  not 
be  included  in  the  comments. 

SUPPI^MENTARY  INFOR*IATK)N: 

1.  Background 

On  March  29,  2000,  the  Director  of  the 
USPTO  announced  the  USPTO  Business 
Methods  Patent  Initiative:  An  Action 


Plan.  One  step  in  that  action  plan  called 

for: 

Industry  Outreach 

Industry  Feedback:  A  greater  effort  will  be 
made  to  obtain  industry  feedback  on  prior  art 
resources  used  by  the  USPTO.  solicit  input 
on  other  databases  and  information 
collections  and  sources,  and  expmnd  prior  art 
collections. 

2.  Purpose 

This  announcement  is  a  request  for 
input  on  the  USPTO  search  resources 
that  are  employed  in  the  examination  of 
business  method  patent  applications  in 
Class  705.  By  this  process  the  USPTO 
hopes  to  achieve  two  significant  results. 
First  to  inform  the  public  of  the  prior  art 
resources  that  are  currently  available  to 
the  Office.  Second  to  identify  additional 
information  and  materials  that  could  be 
considered  during  the  examination 
process. 

The  aimouncement  is  presented  in 
two  major  sections;  the  listing  of  the 
current  USPTO  prior  art  resoiut:es  and 
the  process  for  providing  conmients  on 
that  listing.  The  listing  of  the  current 
USPTO  prior  art  resources  includes  a 
detailed  description  of  the  mandatory 
search  that  is  now  required  for  all  patent 
applications  examined  in  Class  705.  In 
the  important  area  of  non-patent 
literature  (NPL),  the  listing  also  sets 
forth  a  further  identification  of  other 
prior  art  resources  that  are  available  to 
the  patent  examiners  and  may,  in 
accordance  with  their  professional 
judgment,  be  searched  during  the 
examination  process.  The  section 
relating  to  the  process  for  submitting 
comments  to  the  USPTO  details  the 
primary  type  of  information  the  Office 
is  seeking,  how  the  input  may  be 
submitted,  and  a  general  description  of 
the  process  the  Office  will  employ  in 
considering  the  comments  received.  The 
USPTO  will  fully  consider  all  comments 
and  suggestions  submitted  in 
accordance  with  the  guidelines  set  forth 
below. 

Table  of  Contents 

I.  Current  USPTO  Prior  Art  Resources 

A.  U.S.  Patents 

1.  Gassified  (Mandatory  Search) 

2.  Text  (Mandatory  Search) 

B.  Foreign  Patents  (Mandatory  Search) 

C.  Non-Patent  Literature  (NPL) 

1.  Core  Databases  (Mandatory  Search) 

2.  Supplemental  Resources 

a.  Commercial  Database  Services 

b.  Books,  Technical  Reports,  and 
Conference  Proceedings 

c.  Journals 

d.  Web-based  Resources  and  Internet  Usage 
Policy 

e.  Interlibrary  Loan 

n.  Process  for  Providing  Comments 
A.  Resource  Recommendations 


B.  Criteria  for  Evaluation — Seacchable 
Databases 

C.  Schedule  to  Evaluate  Recommended 
Resources 

I.  Current  USPTO  Prior  Art  Resources 
for  Examination  of  Business  Method 
Patent  Applications  in  Class  705 

Examiners  are  required  to  search  three 
main  types  of  prior  art  when  examining 
every  class  705  application:  U.S. 
patents,  foreign  patents,  and  NPL. 

A.  U.S.  Patents 

1.  Classified  (Mandatory  Search) 

The  USPTO  uses  a  classification 
schedule  to  sort  and  store  all  patents 
issued.  The  classification  schedule  is 
structiued  into  class  and  subclass 
sections.  For  example,  a  patent  on  a 
computerized  method  of  determining 
insurance  claims  is  classified  in  class 
705  "Data  Processing:  Financial, 
Business  Practice,  Management,  or  Cost/ 
Price  Determination",  and  located  in 
subclass  4,  "Insurance."  Thus,  the  exact 
classification  of  this  patent  is  705/4. 
*  A  search  of  an  application  with 
claims  directed  to  the  business  art 
includes  a  classified  search  in  at  least 
the  subclass  which  the  claimed  subject 
matter  of  the  application  would  be 
properly  classified.  This  is  referred  to  as 
an  original  classification  (OR).  A  search 
of  an  application  with  multiple 
independent  claims,  some  of  which  if 
presented  separately  would  have  been 
classified  as  an  original  classification  in 
other  areas,  will  be  searched  in  each  of 
the  relevant  classes  and  subclasses. 

Examiners  are  not  required  to  search 
areas  in  which  it  is  reasonably 
determined  that  there  is  a  low 
probability  of  finding  the  best 
reference{s).  In  outlining  a  field  of 
search,  the  examiner  notes  every  class 
and  subclass  imder  the  U.S.  Patent 
Classification  that  may  have  material 
pertinent  to  the  subject  matter  as 
claimed.  Every  subclass,  digest,  and 
cross-reference  art  collection  pertinent 
to  each  type  of  invention  claimed  is 
included,  from  the  largest  combination 
through  the  various  subcombinations. 
The  field  of  search  extends  to  all 
probable  areas  relevant  to  the  claimed 
subject  matter  and  covers  the  disclosed 
features  which  might  reasonably  be 
expected  to  be  claimed.  The  examiner 
consults  with  other  examiners  and/or 
supervisory  patent  examiners, 
especially  with  regard  to  applications 
covering  subject  matter  unfamiliar  to  the 
examiner.  The  areas  to  be  searched  are 
prioritized  so  that  the  areas  where 
relevant  prior  art  is  most  likely  to  be 
found  are  searched  first.  (For  more 
information,  see  the  MPEP,  http:// 
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www.  uspto.gov/web/offices/pac/mpep/ 
index.html) 

Class  705  Schedule.  The  schedule  for 
Class  705  is  posted  on  the  home  page  for 
the  USPTO  at  http://www.uspto.gov/ 
web/offices/ac/ido/oeip/taf/moc/ 
705.htm. 

2.  Text  (Mandatory  Search) 

Examiners  are  also  required  to 
perform  a  text  search  of  U.S.  patents. 
Examiners  use  Boolean  and  proximity 
operators  to  search  keywords  and 
multiple  concept  terms  to  retrieve  U.S. 
patents  relevant  to  the  application. 
Concept  terms  are  derived  from  many 
aspects  of  the  invention  including,  but 
not  limited  to:  Background  of  the 
invention;  Objects  of  the  invention; 
Technological  and  field  of  use 
environment;  Prior  effort/work;  Problem 
to  be  solved;  Major  advantages/  _ 

outcomes;  How  the  problem  is  solved; 
How  components  relate;  Functionality; 
and  Environment — Field  of  Use. 

B.  Foreign  Patents  (Mandatory  Search) 

Examiners  are  also  required  to 
perform  a  text  search  in  the  Foreign 
Patent  Databases  indicated  below. 
Concept  and  keywords  terms  are 
searched  using  Boolean  and  proximity 
operators  with  search  strategies  tailored 
to  these  databases.  The  name  of  each 
database  listed  below  is  followed  by  the 
name  of  the  database  producer. 
Derwent  World  Patents  Index  [Derwent 

Information] 
European  Patents  FuUtext  [Eiiropean 

Patent  Office] 
JAPIO — Patent  Abstracts  of  Japan  [Japan 

Patent  Information  Organization] 
WIPO/PCT  Patents  FuUtext 

[MicroPatent  LLC] 

C.  Non-Patent  Literature  (NPL) 

The  examination  procedure  for  patent 
applications  includes  text  searching  of 
commercially  available  databases  to 
identify  relevant  NPL.  Examples  of  NPL 
include  journal  articles,  newspaper 
articles,  books,  software  manuals, 
conference  proceedings,  and  standards. 

Commercial  database  providers  with 
extensive  content  coverage,  powerful 
search  interfaces,  and  the  capability  to 
simultaneously  search  multiple  files 
provide  the  primary  resoiirces  to 
effectively  search  large  quantities  of 
NPL.  Examples  of  the  search  services 
used  in  the  USPTO  include  DataStar, 
Dialog,  Lexis/Nexis,  Questel/Orbit,  STN, 
and  Westlaw.  These  services  provide 
access  to  himdreds  of  databases  from 
commercial  producers.  Through  a  single 
set  of  search  operations,  applied 
simultaneously  to  multiple  database 
files  of  NPL  selected  according  to  the 
core  and  subclass  specific  criteria 


specified  below,  through  a  single 
commercial  database  provider,  an 
examiner  can  retrieve  search  results 
simultaneously  from  across  multiple 
NPL  sources  using  a  single  search 
strategy  commonly  applicable  to  all 
accessed  files.  TheJUSPTO  also 
subscribes  to  other  resources  and 
databases  to  provide  examiners  with 
additional  sources  for  supplemental 
searches.  These  resoiut:es  are  noted  in 
the  section  of  this  notice  regarding 
Supplemental  Resoiut:e8. 

1.  Mandatory 

USPTO  staff  have  in-depth  expertise 
on  commercial  database  services  and 
their  products.  Based  on  this 
knowledge,  databases  with  business- 
related  literature  were  reviewed. 
Representative  databases  were  chosen  as 
mandatory  resources  to  be  searched  for 
business  cases.  Several  factors  were 
considered  during  the  review  of  these 
databases  including  coverage  of 
business-related  topics,  date  coverage 
(including  older  materials),  and 
inclusion  in  commercial  database 
services  which  allow  for  simultaneous 
searching  of  numerous  databases.  The 
databases  selected  are  considered  the 
"core"  or  "mandatory"  NPL  databases 
that  must  be  searched  for  business 
method  patent  applications,  This  list  is 
not  intended  to  be  exhaustive  or 
comprehensive.  However,  by  searching 
these  databases,  the  examiner  has 
searched  a  wide  range  of  resources  that 
can  provide  significant  and  relevant 
prior  art  for  business  method  cases. 
Examiners  are  not  restricted  to 
searching  the  databases  in  this  list.  If,  in 
the  examiner's  professional  judgment, 
other  prior  art  resources  should  be 
searched,  they  have  hundreds  of 
additional  databases  available  (e.g. 
commercial  database  vendors 
mentioned  above)  to  search. 

The  first  section  of  the  core  database 
list,  designated  as  "Non-Patent 
Literature  Core  Databases,"  includes 
databases  that  are  searched  for  every 
case  classified  in  Class  705.  Databases 
that  may  provide  significant  resources 
of  NPL  relevant  to  specific  subclasses 
are  designated  as  "Subject  Specific 
Databases." 

For  example,  an  application  on  a 
computerized  method  of  determining 
insurance  claims  is  classified  in  class 
705  and  subclass  4.  All  the  core  NPL 
databases  in  addition  to  the  subject 
specific  databases  listed  imder  subclass 
4  are  searched  for  NPL. 

Business  examiners  are  required  to 
perform  a  text  search  in  the  NPL 
databases  listed  below.  Concept  and 
keywords  terms  are  searched  using 
Boolean  and  proximity  operators  with 


search  strategies  tailored  to  these 
databases. 

The  name  of  each  database  (except  for 
newspapers)  is  followed  by  the  name  of 
the  database  producer. 
CLASS  705    CORE  DATABASES 

NPL  Core  Databases.  All  Class  705 

applications  will  be  searched  in  the 

following  databases: 
ABI/INFORM^  [Bell  &  Howell 

Information  and  Learning] 
Business  &  Industry^^  [Responsive 

Database  Services,  Inc.] 
Business  Week  [The  McGraw-Hill 

Companies  Publications  Online] 
Business  Wire  [Business  Wire] 
Computer  Database''^  [The  Gale  Group] 
Conference  Papers  Index  [Cambridge 

Scientific  Abstracts] 
Dissertation  Abstracts  Online  [Bell  & 

Howell  Information  and  Learning] 
GlobalbaseT^  [The  Gale  Group] 
Inside  Conferences  [The  British  Library) 
INSPEC  [INSPEC,  hic.J 
Internet  &  Personal  Computing 

Abstracts*  [Information  Today, 

Inc.] 
The  McGraw-Hill  Companies 

Publications  Online  [The  McGraw- 
Hill  Companies,  Inc.] 
Microcomputer  Software  Guide  Online''' 

[R.  R.  Bowker  Company] 
New  Product  Announcements/Plu^ 

(NP A/Plus)  [The  Gale  Group] 
Newsletter  Database^^  [The  Gale 

Group] 
Newspapers 

Financial  Times  Abstracts 
New  York  Times  Abstracts 
San  Jose  Mercury  News 
Wall  Street  Journal  Abstracts 
PR  Newswire  [PR  Newswire 

Association,  Inc.] 
PROMT''  [The  Gale  Group] 
Softbase:  Reviews,  Companies,  and 

Products  [Information  Sources.  Inc.] 
Trade  6-  Industry  Database^^  [The  Gale 

Group] 
Wilson  Applied  Science  and  Technology 

Abstracts  [The  H.W.  Wilson 

Company] 
World  Reporter  [The  Dialog 

Corporation,  Dow  Jones  &  Company 

and  Financial  Times  Information] 

Subject  Specific  Databases.  There  are 
other  databases  which  contain 
significant  NPL  resources  relevant  to 
specific  Class  705  subclasses.  Therefore, 
additional  core  databases  are  listed  for 
the  subclasses  indicated  in  this  section. 
Examiners  are  required  to  search  these 
databases  during  the  examination  of 
cases  classified  under  these  subclasses. 
In  this  list,  the  subclass  nimibers  are 
listed  to  the  left  of  the  subclass 
description. 
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2.    Health  Care  Management 

•   In  addition  to  Core  databases, 

examiners  will  search  the  following 

databases: 

American  Medical  Association  Journals 

(The  American  Medical 

Association] 
BIOSIS  Previewsf^  [BIOSIS*] 
EMBASE^  [Elsevier  Science,  B.V.] 
Health  &■  Wellness  Database^^^  [The 

Gale  Group] 
Health  News  Daily  [F-I>-C  Reports,  Inc.] 
HealthSTAR^  [U.S.  National  Ubrary  of 

Medicine  (NLM)] 
MEDLINE^  [U.S.  National  Library  of 

Medicine  (NLM)] 
New  England  Journal  of  Medicine 

[Massachusetts  Medical  Society] 
SciSearch'^  [Institute  for  Scientific 

Information"  (ISI*)] 

If  drugs/pharmaceuticals  are  involved. 

»  *  * 

Drug  News  &■  Perspectives  [Prous 

Science  Publishers] 
International  Pharmaceutical  Abstracts 

[American  Society  of  Health-System 

Pharmacists] 
Pharmaceutical  and  Healthcare 

Industry  News  Database  [PJB 

Publications  Ltd.] 
Pharmaceutical  News  Index  (PNP')  [Bell 

&  Howell  Information  and  Learning] 

4    Insurance 

In  addition  to  Core  databases. 

examiners  will  search  the  following 

databases: 

American  Banker  Financial 

Publications  [American  Banker- 
Bond  Buyer] 

Insurance  Periodicals  Index  [NILS 
Publishing  Company] 

The  Journal  of  Commerce  [The  Journal 
of  Commerce,  Inc.] 

7    Operations  Research 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Inventory  Monitoring  Databases 
13    Transportation  Facility  Access 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Aerospace/Defense  Markets  &■ 

Technology^  [The  Gale  Group] 
Aerospace  Database  [AEROPLUS 

ACCESS] 
The  Journal  of  Commerce  [The  Journal 

of  Commerce,  Inc.] 
NTIS — National  Technical  Information 

Service  [National  Technical 

Information  Service,  U.S. 

Department  of  Commerce] 
Transportation  Research  Information 

Services  [Transportation  Research 

Board] 


14    Advertising/Coupon  Redemption/ 
Incentives 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Business  Dateline^  [Bell  &  Howell 

Information  and  Learning] 
Marketing  &■  Advertising  Reference 

Service*  [The  Gale  Group] 
Newspapers; 

The  Atlanta  Journal/The  Atlanta 

Constitution 
The  Arizona  Republic/The  Phoenix 

Gazette  (Phoenix) 
The  Sun  (Baltimore) 
The  Boston  Globe 
Chicago  Tribune 
The  Christian  Science  Monitor 
Detroit  Free  Press 
The  Denver  Post 
Houston  Chronicle 
Independent  (London) 
The  Irish  Times 
Los  Angeles  Times 
The  Miami  Herald 
Newsday  and  New  York  Newsday 
The  Oregonian  (Portland) 
The  Plain  Dealer  (Cleveland) 
The  Philadelphia  Inquirer 
Rocky  Mountain  News  (Denver) 
San  Francisco  Chronicle  ^ 

St.  Louis  Post-Dispatch  ^ 

St.  Petersburg  Times 
Times/Sunday  Times  (London) 
USA  Today 
Washington  Post  Online 

26    Electronic  Shopping 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Advertising/Coupon  Redemption/ 

Incentives  Databases 
Magazine  Database^'^  [The  Gale  Group] 

28    Inventory  Monitoring 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

EI  Compendex*  [Engineering 

Information,  Inc.] 
ISMEC:  Mechanical  Engineering 

Abstracts  [Cambridge  Scientific 

Abstracts] 
JICST-EPIus — Japanese  Science  &• 

Technology  [Japan  Information 

Center  for  Science  and  Technology 

(JICST)] 
NTIS:  National  Technical  Information 

Service  [National  Technical 

Information  Service,  U.S. 

Department  of  Commerce] 
SciSearch"'  [Institute  for  Scientific 

Information  (ISI®)] 
Social  SciSearch^  [Institute  for 

Scientific  Information  (ISI®)] 


35  Banking/Finance/Investments 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 
American  Banker  Financial 

Publications  [American  Banker- 
Bond  Buyer] 
Banking  Information  Source  [Bell  & 

Howell  Information  and  Learning] 
Bond  Buyer  Full  Text  [American 

Banker-Bond  Buyer] 
DIALOG  Finance  and  Banking 

Newsletters  [The  Dialog 

Corporation] 
EconLit  [American  Economic 

Association] 

36  Portfolio  Selection 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Banking/Finance/Investment  Databases 

37  Trading,  Matching  or  Bidding 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Banking/Finance/Investment  Databases 

38  Credit  Processing  or  Loan 
Processing 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Banking/Finance/Investment  Databases 

39  Including  Funds  Transfer  or  Credit 
Transaction 

In  addition  to  Core  databases, 
examiners  will  search  the  following 
databases: 

Banking/Fioance/Investment  Databases 
Knight-Ridder/Tribune  Business 

News"^^  [Knight-Ridder/Tribune 

Business  News] 

Brief  descriptions  are  provided  for  the 
above-listed  NPL  and  Foreign  Patent 
databases  in  Appendix  I  attached  to  this 
dociunent. 

3.  Supplemental  Resources 

The  USPTO  has  access  to  a  multitude 
of  resources  and  databases  containing 
NPL.  Many  of  these  resources  include 
significant  amoimts  of  business-related 
information.  The  following  resources 
are  available  to  patent  examiners  and 
may,  in  accordance  with  their 
professional  judgment,  be  searched 
during  the  examination  process. 

a.  Commercial  Database  Services.  The 
USPTO  provides  access  to  commercial 
database  vendors  who  provide  over 
1 ,000  searchable  databases.  In  addition 
to  the  databases  included  in  the  core  list 
mentioned  earlier,  examiners  can 
choose  to  search  other  databases 
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provided  by  these  vendors  when,  in 
their  professional  judgment,  searching 
additional  databases  is  warranted. 
DataStar — complete  list  of  databases 
located  at 
http://ds.datastarweb.com/d8/ 
products/ datastar/ds. htm 
Dialog — complete  list  of  databases 
located  at 
http://library.dialog.com/bluesheets/ 
html/blfhtml 
Lexis-Nexis — complete  list  of  databases 
located  at 
http://www.lexis-nexis.com/lncc/ 
literature/Directory/default.htm 
(At  the  bottom  of  this  web  page,  click 
on  the  link  to  view  the  alphabetical  list 
of  their  entire  directory.) 
Questel-Orbit — complete  list  of 
databases  located  at 
http://www.questel.orbit.com/en/ 
userdoc/ docindex.htm 
(Click  on  "fact  sheets") 
STN/ritema^o/ia/— complete  list  of 
databases  located  at 
http://www.cas.org/ONUNE/DBSS/ 
dbsslist.html 
Westlaw — the  database  directory  is         ■«' 
located  at 
http://directory.westlaw.com/ 
WIPO  Journal  of  Patent  Associated 
Literature  (fOPAL) — the  database 
directory  is  located  at 
http  ://jopal.  wipo.int/ 

b.  Books,  Technical  Reports,  and 
Conference  Proceedings.  The  USPTO 
maintains  print  collections  of  over 
160,000  books,  technical  reports, 
joiunals,  and  conference  proceedings 
that  are  not  available  electronically. 
Additionally,  many  materials  are 
available  in  microformat. 

c.  Journals.  The  USPTO  has  access  to 
over  5,000  full  text  joiunals.  Many  of 
these  journals  are  available  in  electronic 
format.  Please  see  the  following  section 
on  "Web-based  Resources,"  which 
includes  sources  providing  access  to  full 
text  electronic  journals.  The  USPTO 
also  maintains  full  text  CD-ROM 
products.  Examples  include  Computer 
Select  (1989  to  date).  Advances  in 
Cryptography  (1981-1997),  and  Dr. 
Dobb's  Journals  (1988-Jime  1997;  newer 
Dr.  Dobb's  Journal  issues  are  available 
via  web-based  resources).  The 
remainder  of  the  journal  collection  is  in 
hard  copy  or  microform  formats. 

d.  Web-based  Resources.  Examiners 
have  direct  access  to  the  web-based 
resources  including  technical  books  and 
reports,  legal  publications,  indexes, 
encyclopedias,  dictionaries,  and 
databases  of  NPL,  such  as  journal 
articles  and  conference  proceedings. 
The  primary  strength  of  many  of  these 
electronic  resources  is  that  they  provide 


quick  access  to  full  text  publications, 
some  of  them  with  graphics.  Some  of 
these  resources  also  allow  for  Boolean 
and  proximity  searching  and  can  be 
searched  by  examiners  to  determine  if 
additional  relevant  prior  art  is  available. 

The  foUoMring  web-based  resources 
are  available.  Brief  descriptions  are 
provided  for  those  most  relevant  to 
examiners  in  business  methods  areas. 

Academic  Press  Dictionary  of  Science  &■ 
Technology 

Agricola 

American  Chemical  Society 

Association  for  Computing  Machinery 
(ACM) — provides  access  to  95%  of  all 
ACM  articles  and  proceedings  from 
1991  to  the  present. 

ChemConnect 

Corporate  Resource  Net  B  provides 
access  to  over  4,000  journals  in 
electronic  format. 

Department  of  Energy  Information 
Bridge 

DTICSTINET 

Encyclopedia  Britannica 

Faulkner— provides  comprehensive 
coverage  of  the  full  spectrum  of 
computer  systems,  software, 
networking,  and  telecom 
technologies,  including  trends, 
vendor  strategies,  and  product 
solutions.  Includes  B2B  E-Commerce 
Trends  reports. 

Institute  for  Electrical  and  Electronics 
Engineers  (IEEE  Xplore) — provides 
access  to  more  than  500,000  lEEE/IEE 
articles  written  since  1988.  All  IEEE/ 
lEE  conferences,  journals  and 
standards  from  1988  on  are  included. 

ITKnowledge — provides  full  text  access 
to  more  than  1 ,000  technical 
computing  books. 

Matthew  Bender  Legal  and  Intellectual 
Property  Publications 

Medline 

Patent,  Trademark  &■  Copyright  Journal 

Physicians  Desk  Reference,  PDR  Herbal 
&•  Stedmans  Medical  Dictionary 

Proceedings  of  the  National  Academy  of 
Sciences 

Proquest  Direct — Proquest  is  organized 
into  separate,  subject-based  libraries. 
USPTO  subscribes  to  most  of  these 
including  the  Banking  Library 
(containing  248  journal  titles);  the 
Computing  library  (containing  256 
journal  titles);  the 
Telecommunications  library 
(containing  92  journal  titles).  In  all, 
USPTO  has  access  to  the  full  text  and/ 
or  bibliographic  records  for  over  5,000 
journal  titles  through  Proquest. 

Readers'  Guide  to  Periodical  Literature 

ScienceServer — provides  access  to 
nearly  200  scientific,  technical  and 
medical  journals  published  by 
Elsevier  and  Academic  Press. 


Wiley  Encyclopedia  of  Electrical  and 
Electronics  Engineering — covers  core 
knowledge  of  all  specialties 
encompassed  by  electrical  and 
electronics  engineering,  including 
computer  and  software  engineering. 
Internet  Usage  Policy  With  Above 
Resources — When  the  Internet  is  used 
to  search,  browse,  or  retrieve 
information  relating  to  a  patent 
application,  other  than  a  reissue 
application  or  reexamination 
proceeding,  USPTO  examiners  and 
searchers  restrict  search  queries  to  the 
general  state  of  the  art  unless  the 
Office  has  established  a  secure  link  on 
the  Internet  with  a  specific  vendor  to 
maintain  the  confidentiality  of  the 
patent  application.  Non-secvue 
Internet  search,  browse,  or  retrieval 
activities  that  could  disclose 
proprietary  information  directed  to  a 
specific  application,  other  than  a 
reissue  application  or  reexamination 
proceeding,  are  not  permitted, 
e.  Interlibrary  Loan.  The  USPTO 
maintains  an  interlibrary  loan  operation 
to  gain  access  to  full  text  dociunents 
that  are  not  available  electronically  or 
on-site  in  hard  copy  or  microform 
format.  The  interlibrary  loan  staff  have 
access  to  local,  national  and 
international  organizations  and  provide 
rapid  retrieval  of  full  text  dociunents  to 
examiners. 

n.  Process  for  Providing  Comments 

A.  Resource  Recommendations 

The  USPTO  requests  comments 
regarding  the  search  resources 
employed  in  the  examination  of 
business  method  patent  applications  in 
Class  705.  In  order  to  identify  additional 
information  and  materials  that  could  be 
considered  during  the  examination 
process,  members  of  the  public  are 
invited  to  recommend  databases  and 
electronic  resources  that  the  USPTO 
does  not  ciurently  access  for  searching 
business  methods  prior  art. 

Recommended  databases  must  be 
publicly  available.  These  databases  will 
be  evaluated  based  on  the  set  of  criteria 
published  in  this  document.  The 
information  you  provide  will  help  us 
verify  that  the  correct  resource  has  been 
identified  for  evaluation.  Please  provide 
detailed  information  in  support  of 
suggested  resource(s).  Such  information 
should  address  the  following  topics: 

Reason  for  Recommendation 

Please  specify  why  you  are 
recommending  the  database,  focusing 
on  the  specific  value  of  the  content  and 
search  features  of  the  particular 
database.  For  example,  the  database 
provides  full  text  dociunents,  or  it 
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contains  business  methods  infonnation 
not  found  in  other  databases. 

Database  Identification 

(a)  Provide  the  full  name  of  the 
database  and  other  names  by  which  the 
database  may  be  identified,  e.g. 
acronyms  or  shortened  names. 

(b)  Provide  the  name,  address,  and 
phone  number  for  the  database 
producer. 

(c)  Provide  the  name,  address,  and 
phone  nimiber  for  the  entity  that 
provides  access  to  the  database. 

Database  Content 

(a)  What  are  the  years  of  coverage? 

(b)  What  is  the  subject  matter? 

(c)  Does  the  bibliographic  information 
include  documented  publication  dates? 

(d)  Does  the  database  include 
abstracts  and/or  full  text? 

Accessibility 

(a)  Is  the  database  publicly  available? 

(b)  If  so,  what  are  the  operational 
hours? 

Technical  Support 

What  is  the  availability  of  technical 
support? 

Continuity 

What  is  the  database  policy  on 
maintaining  backfile  data? 

Mode  of  Access 

How  is  the  database  available? 

(a)  Online. 

(b)  Web-based. 

(c)  In-house  CD-ROM  or  other 
electronic  media. 

(1)  networked. 

(2)  stand-alone  system. 

B.  Criteria  for  Evaluation — Searchable 
Databases 

Recommended  databases  should 
provide  substantial  added  value  over 
resources  already  available.  Databases 
will  be  evaluated  in  terms  of  whether  or 
not  they  are  of  sufficient  value  to  be 
included  as  mandatory  search  tools  or 
whether  they  should  be  included  as 
supplemental  resources  for  examiners  to 
search,  at  their  discretion,  diu'ing  the 
patent  application  examination  process. 

Content 

The  intellectual  content  of  the 
database  will  be  evaluated  on: 

(a)  Extent  of  the  retrospective 
coverage  of  business-related  prior  art. 

(b)  ^ent  of  imique,  difficult-to-find 
sources  and  content  not  available  in 
ciirrently  used  tools. 

(c)  Extent  of  bibliographic 
documentation  in  addition  to  the 
availability  of  searchable  abstracts  and/ 
or  full  text. 


(d)  The  documentation  of  publication 
dates  for  the  infonnation  included  in 
the  database. 

(e)  Thoroughness  of  indexing. 

(f)  Frequency  of  updates. 

Search  Interface 

Databases  should  have  a  search 
interface  that  is  powerful,  user-friendly, 
and  has  multiple  access  points.  For 
example:  Does  the  database  provide  for 
single-search  access  to  the  entire 
resource  content?  Does  it  support 
Boolean  and  proximity  searching?  Does 
it  allow  for  truncation  and  nesting  of 
terms  or  synonyms? 

Cost 

The  cost  of  the  resource  will  be 
evaluated  in  relation  to  the  value  of  the 
product  and  the  cost  of  other 
compeirable  products. 

Accessibility  and  Reliability 

Database  providers  or  producers 
should  deliver  reliable  access  24  hours 
a  day,  seven  days  a  week.  The  database 
must  be  publicly  available. 

Technical  Support 

Technical  support  must  be 
knowledgeable  and  reliable,  and  must 
be  available,  at  a  minimum,  Monday 
through  Friday. 

Continuity 

Database  content  must  be  stable  and 
consistent.  In  particiUar,  continuing 
availability  of  backfile  data  is  critical. 

Mode  of  Access 

The  database  should  be  accessible  via 
TCP/IP  (online),  the  Internet,  or  an  in- 
house  platform  (networked  or  stand- 
alone). The  mode  of  access  must  meet 
the  requirements  of  the  USPTO's  Office 
of  the  Chief  Information  Officer's 
Technical  Reference  Model  (TRM).  The 
TRM  is  available  at  the  following  url: 

http://vfww.uspto.gov/web/offices/ac/ 
comp/pwc/acquisitions/oamref.htm 

C.  Schedule  to  Evaluate  Recommended 
Resources 


Recommendations 
received  by: 


June  30,  2001  

Septemtwr  30,  2001 
December  31 ,  2001 
March  31,  2002 


Will  t>e  evaluated  t)y: 


September  30,  2001 . 
Decemtwr  31 ,  2001 . 
March  31,  2002. 
June  30,  2002. 


Classification  Section 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of 
Executive  Order  12866  (September  30, 
1993). 


Paperwork  Reduction  Act 

This  notice  involves  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  Office  has 
submitted  an  information  collection 
package  to  0MB  for  its  review  and 
approval.  The  title,  description,  and 
respondent  description  for  this 
information  collection  is  shown  below 
with  an  estimate  of  the  annual  reporting 
burdens.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  so\irces, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information. 

OMB  Number:  0651-0047. 

Title:  United  States  Patent  and 
Trademark  Office  Business -Method 
Database  Information. 

Form  Number:  Not  applicable. 

Type  of  Review:  Approved  through 
March  of  2004. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  farms,  state, 
local  or  tribal  governments,  and  the 
Federal  Government. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  1.5 
hoiu^. 

Estimated  Total  Annual  Burden 
Hours:  150  hoiirs. 

Needs  and  Uses:  Input  bora  industry 
and  the  public  on  the  current  search 
areas  and  suggestions  from  industry  and 
the  public  on  new  sources  of  prior  art 
is  considered  important  to  improve  the 
examination  process  in  the  computer- 
implemented  business  method  field. 
The  public  feedback  will  be  used  to 
evaluate  suggested  databases  for 
inclusion  in  either  mandatory  or 
optional  search  areas  in  this  field. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (2)  the  acciiracy 
of  the  agency's  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Administration,  United  States 
Patent  and  Trademark  Office, 
Washington,  D.C.  20231,  or  to  the  Office 
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of  Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
725  17th  Street,  N.W.,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  the  Patent  and 
Trademark  Office. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currentiy  valid 
OMB  control  nimiber. 

Authority:  Sec.  4712,  Pub.  L.  106-113, 113 
Stat.  1501A-572  (35  U.S.C.  2(b)(2)). 

Dated:  May  30,  2001. 
Nicholas  P.  Godici, 

Acting  Under  Secretary  of  Commerce  for 
Intellectual  Property  and  Acting  Director  of 
the  United  States  Patent  and  Trademark 
Office. 

Appendix  I 

Brief  descriptions  are  provided  for  the 
above  listed  NFL  and  Foreign  Patent 
databases.  The  following  descriptions  are 
excerpts  obtained  from  the  Dialog 
Corporation's  Bluesheets. 

AB//INFOflAf»— includes  details  on 
virtually  every  aspect  of  business,  including 
company  histories,  competitive  intelligence, 
and  new  product  development.  ABI/INFORM 
contains  bibliographic  citations  and  25-150 
word  summaries  of  articles  appearing  in 
professional  publications,  academic  journals, 
and  trade  magazines  published  worldwide. 

Aerospace/Defense  Markets  6-  Technology^ 
(Gale  Group  Aerospace/Defense  Markets  & 
Technology*) — provides  full-text  articles  and 
abstracts  covering  all  aspects  of  the 
woridwide  aerospace  industry.  Corporations 
in  the  aerospace/defense  industry  rely  on  fiJ 
DM&T:  for  coverage  of  key  industry  sources 
for  details  on  competitors,  products  and 
technologies  to  monitor  government  funding, 
budgets,  and  contracts  to  identify  market 
opportunities  in  the  defense  and  aerospace 
industries. 

Aerospace  Database — provides  references, 
abstracts,  and  controUed-vocabulary  indexing 
of  key  scientific  and  technical  documents,  as 
well  as  books,  reports,  and  conferences, 
covering  aerospace  research  and 
development  in  over  40  countries  including 
Japan  and  eastern  European  nations.  This 
database  supports  basic  and  applied  research 
in  aeronautics,  astronautics,  and  space 
sciences,  as  well  as  technology  development 
and  applications  in  complementary  and 
supporting  fields  such  as  chemistry, 
geosciences,  physics,  communications,  and 
electronics. 

American  Banker  Financial  Publications — 
corresponds  to  the  full  text  of  the 
authoritative  daily  financial  services 
newspaper,  American  Banker,  as  well  as  the 
full  text  of  many  financial  newsletters 
published  by  American  Banker  in  the  areas 
of  capital  markets,  bank  regulation,  insurance 
letters,  and  public  finance  letters.  This 
collection  of  publications  follows  trends, 


developments,  and  news  in  banking  and 
related  financial  areas. 

American  Medical  Association  Journals — 
contains  the  full-text  articles  from  1 1  medical 
journals,  including  the  well-known  JAMA, 
The  Journal  of  the  American  Medical 
Association.  The  articles  include  all  subject 
areas  relating  to  the  practice  of  medicine.  The 
American  Medical  Association  is  the  world's 
largest  single  publisher  of  scientific  and 
medical  information.  This  database  also 
contains  peer-reviewed  clinical  and 
investigative  articles  in  major  medical 
disciplines.  All  original  articles  included  are 
full-text;  the  database  also  includes  letters  to 
the  editor,  editorials,  book  reviews, 
corrections,  medical  news  and  perspectives, 
columns,  special  features,  and  occasional 
sections. 

Banking  Information  Source — provides 
essential  information  about  the  financial 
services  industry,  banking  trends,  topics, 
issues,  and  operations.  Its  uniquely 
comprehensive  coverage  of  important 
industry  sources  meets  the  banking-related 
information  needs  of  researchers  in  banking, 
finance,  government,  tax,  insurance, 
economics,  financial  services,  and  business 
schools.  It  contains  the  full  text  of  cited 
articles  from  many  high  demand  sources 

BIOSIS  Previews* — contains  citations  from 
Biological  Abstracts*  (BA),  and  Biological 
Abstracts/Reports,  Reviews,  and  Meetings* 
(BA/RRM)  (formerly  BioResearch  Index*), 
the  major  publications  of  BIOSIS*.  Together, 
these  publications  constitute  the  major 
English-language  service  providing 
comprehensive  worldwide  coverage  of 
research  in  the  biological  and  biomedical 
sciences. 

Bond  Buyer  Full  Text — corresponds  to  the 
printed  publication,  The  Bond  Buyer.  The 
newspapers  specialize  in  the  fixed-income 
investment  market  and  are  considered  the 
authoritative  sources  of  information  for  the 
municipal  bond  community  in  the  U.S. 
Essential  daily  coverage  of  government  and 
Treasury  securities,  financial  futures, 
corporate  bonds,  and  mortgage  securities  is 
provided.  Extensive  coverage  of  U.S. 
Congressional  actions,  worldwide  monetary 
and  fiscal  policies,  and  regulatory  changes 
relating  to  the  bond  industry  is  included. 
Bond  Buyer  Full  Text  also  lists  planned  bond 
issues,  bond  calls  and  redemptions,  and 
results  of  bond  sales. 

Business  &  Industry^^ — this  database 
contains  information  with  facts,  figures,  and 
key  events  dealing  with  public  and  private 
companies,  industries,  markets  products  for 
all  manufacturing  and  service  industries  at 
an  international  level.  B&I  coverage 
concentrates  on  leading  trade  magazines  and 
newsletters,  the  general  business  press, 
regional  newspapers  and  international 
business  journals. 

Business  Dateline'^^ — provides  the  full  text 
of  major  news  and  feature  stories  from  550 
regional  business  publications  from 
throughout  the  United  States  and  Canada. 
The  regional  perspectives  reported  in  the 
business  press  make  Business  Dateline  an 
excellent  source  of  in-depth  business 
information  with  a  local  point  of  view. 
Virtually  every  aspect  of  regional  business 
activities  and  trends  is  covered  in  the  file. 


with  particular  emphasis  on  economic 
conditions  in  selected  cities,  states,  or 
regions,  as  well  as  mergers,  acquisitions, 
company  executives,  new  products,  and 
competitive  intelligence. 

Business  Week — contains  the  complete  text 
of  articles  from  the  domestic  and 
international  English-language  editions  of  the 
highly  acclaimed  McGraw-Hill  weekly 
business  news  magazine.  Business  Week. 
Articles  focus  on  companies,  the  economy, 
government  regulation,  industries,  labor  and 
management  issues,  technology,  and 
international  markets. 

Business  Wire — contains  the  full  text  of 
news  releases  issued  by  approximately 
10,000  corporations,  universities,  research 
institutes,  hospitals,  and  other  organizations. 
The  file  primarily  covers  U.S.  industries  and 
organizations,  although  some  information  on 
international  events  is  included. 

Computer  DatabaseT^  (Gale  Group 
Computer  Database^^^) — provides 
comprehensive  information  about  the 
computer,  electronics,  and 
telecommunications  industries.  Coverage 
includes  detailed  information  about  the 
evaluation,  purchase,  use,  and  support  of 
computer  and  other  electronic  products.  Gale 
Group  Computer  Database  is  designed  to 
answer  the  questions  of  business  and 
computer  professionals  about  hardware, 
software,  networks,  peripherals,  and  services. 

Conference  Papers  Index — provides  access 
to  records  of  the  more  than  100,000  scientific 
and  technical  papers  presented  at  over  1.000 
major  regional,  national,  and  international 
meetings  each  year.  Conference  Papers  Index 
provides  a  centralized  source  of  information 
on  reports  of  current  research  and 
development  froin  papers  presented  at 
conferences  and  meetings;  it  provides  titles 
of  the  papers  as  well  as  the  names  and 
addresses  (when  available)  of  the  authors  of 
these  papers.  Also  included  in  this  database 
are  announcements  ofany  publications 
issued  from  the  meetings,  in  addition  to 
available  preprints,  reprints,  abstract 
booklets,  and  proceedings  volumes, 
including  dates  of  availability,  costs  and 
ordering  information.  Primary  subject  areas 
covered  include  the  life  sciences,  chemistry, 
physical  sciences,  geosciences,  and 
engineering. 

Derwent  World  Patent  Index  (DWPI)— 
provides  access  to  information  from  more 
than  18  million  patent  documents,  giving 
details  of  over  9  million  inventions.  Each 
week,  approximately  20,000  documents  from 
40  patent-issuing  authorities  are  added  to 
DWPI.  Patent-related  items  from  Research 
Disclosure  and  International  Technology 
Disclosures  (ceased  publication  June  1994) 
are  also  included. 

DIALOG  Finance  and  Banking 
Newsletters— database  is  a  collection  of  full- 
text  newsletters  from  primary  publishers  in 
the  field  of  investment,  finance  and  banking. 
The  database  contains  specialized  industry 
newsletters  that  provide  concise  information 
on  companies,  products,  markets,  and 
technologies.  It  also  contains  rulings, 
regulations,  and  other  legislative  activities 
that  affect  the  financid  community. 

Dissertation  Abstracts  Online — is  a 
definitive  subject,  title,  and  author  guide  to 


30174 


Federal  Register /Vol.  66,  No.  108 /Tuesday.  June  5,  2001 /Notices 


virtually  every  American  dissertation 
accepted  at  an  accredited  institution  since 
1861.  Selected  Masters  theses  have  been 
included  since  1962.  In  addition,  since  1988. 
the  database  has  included  citations  for 
dissertations  from  50  British  universities  that 
have  been  collected  by  and  filmed  at  The 
British  Document  Supply  Centre.  Beginning 
with  DAIC  Volume  49.  Number  2  (Spring 
1988).  citations  and  abstracts  from  Section  C. 
Worldwide  Dissertations  (formerly  European 
Dissertations),  have  been  included  in  the  file. 
Abstracts  are  included  for  doctoral  records 
from  July  1980  (Dissertation  Abstracts 
International,  Volume  41,  Nimiber  1)  to  the 
present.  Abstracts  are  included  for  masters 
theses  from  Spring  1988  (Masters  Abstracts, 
Volume  26,  Number  1)  to  the  present. 

Drug  News  &■  Perspectives  (Prous  Science 
Drug  News  &  Perspectives) — this  database 
allows  users  to  quickly  and  easily  consul  the 
latest  pharmaceutical  news.  The  Prous 
Science  Drug  News  &  Perspectives  database 
contains  all  articles  and  texts  published  from 
selected  sections  of  the  printed  journal,  Prous 
Science  Drug  News  &  Perspectives,  plus 
impublished  records  from  the  journal's 
sections:  "Line  Extensions."  "R&D  Briefs." 
and  "People  on  the  Move."  Unpublished 
records,  omitted  from  the  printed  journal  due 
to  space  limitations,  are  labeled 
"unpublished"  and  do  not  have  volume, 
issue,  or  page  numbers.  Unpublished  records 
may  also  include  those  in  preparation  for 
print.  These  records  will  have  volume,  issue 
and  page  numbers  added  in  a  later  update  to 
the  database. 

EconLit — provides  indexing  and  abstracts 
of  the  worldwide  literature  on  economics, 
currenUy  covers  more  than  600  major 
economics  journals  annually.  In  addition, 
this  frle  indexes  about  600  collective  volumes 
(essays,  proceedings,  etc.),  2,000  books,  900 
dissertations,  2,000  working  ftapers,  and 
book  reviews  each  year. 

EI  Compendex*---da(Abase  is  the  machine- 
readable  version,of  the  Engineering  Index 
(monthly/annual).  It  provides  abstracted 
information  from  significant  engineering  and 
technological  literature.  The  Compendex 
database  provides  worldwide  coverage  of 
approximately  4,500  journals  and  selected 
government  reports  and  books.  Subjects 
covered  include:  civil,  energy, 
environmental,  geological,  and  biological 
engineering;  electrical,  electronics,  and 
control  engineering;  chemical,  mining, 
metals,  and  fuel  engineering;  mechanical, 
automotive,  nuclear,  and  aerospace 
engineering;  and  computers,  robotics,  and 
industrial  robots. 

EMBASE* — comprehensive  index  of  the 
world's  literature  on  human  medicine  and 
related  disciplines. 

European  Patents  Fulltext — covers  all 
European  patent  applications  and  granted 
European  patents  published  since  the 
opening  of  the  European  Patent  Office  (EPO) 
in  1978.  This  database  also  contains 
bibliographic  records  for  PCT  (Patent 
Cooperation  Treaty)  applications  transferred 
to  tiie  EPO. 

Financial  Times  Abstracts — produced  by 
the  Business  Information  Services  of  the  New 
York  Times  Electronic  Media  Company, 
contains  concise,  informative  abstracts  of 


articles  from  the  U.S.  Edition  of  the  Financial 
Times  newspaper.  The  Financial  Times 
provides  in-depth  coverage  on  worldwide 
industries,  companies,  and  markets. 

GIobalbaseT^  (Gale  Group  GlobalbaseTw)— 
provides  worldwide  coverage  of  companies, 
products,  and  industries  with  a  primary 
focus  on  Europe. 

Health  6-  Wellness  Database^**  (Gale  Group 
Health  &  Wellness  Databasesw)— is  a 
comprehensive  periodical  and  reference 
database  produced  by  The  Gale  Group, 
providing  broad  coverage  in  the  areas  of 
health,  medicine,. fitness,  and  nutrition.  Gale 
Group  Health  &  Wellness  Database  is 
designed  to  address  the  needs  of  health  and 
medical  professionals,  specialized  business 
and  industry  researchers,  consumers,  and  a 
wide  range  of  people  seeking  a  general 
understanding  about  important  health  issues 
and  practices. 

Health  News  Daily — contains  all  the  daily 
news  and  text  articles  from  the  Health  News 
Daily  publication  from  F-D-C  Reports.  It 
provides  specialized,  in-depth  business, 
scientifrc.  regulatory  and  legal  news.  Each 
issue  has  features  including  news  in  the 
following  columns:  Product  News.  People, 
Litigation,  Legislative  News,  Industry  News, 
Research,  Regulatory  News,  Finahcings, 
Reimbursement,  and  Public  Health.  A  feature 
entitled  "Washington  This  Week"  lists 
scheduled  congressional  hearings,  agency 
meetings,  and  industry  conferences  in  the 
D.C.  area.  The  "Calendar"  presents  notices  of 
upcoming  meetings,  seminars,  and 
conferences.  The-''Legislative  Roundup" 
tracks  recently  introduced  bills,  committee 
activities,  and  congressional  votes  on  health 
care  issues. 

HealthSTAIF**—{Heahh  Services 
Technology,  Administration,  and  Research) 
is  provided  cooperatively  by  the  U.S. 
National  Library  of  Medicine  and  the 
American  Hospital  Association.  This  file 
incorporates  all  records  from  the  former 
Health  Abstracts,  which  are  taken  directly 
from  the  published  articles,  and  are  included 
for  approximately  60%  of  the  records. 

Inside  Conferences — contains  details  of  all 
papers  given  at  every  congress,  symposium, 
conference,  exposition,  workshop,  and 
meeting  received  at  the  British  Library 
Document  Supply  Centre  (BLDSC)  since 
October  1993. 

•INSPEC—{The  Database  for  Physics. 
Electronics  and  Computing)  corresponds  to 
the  three  Science  Abstracts  print 
pubUcations:  Physics  Abstracts.  Electrical 
and  Electronics  Abstracts,  and  Computer  and 
Control  Abstracts.  The  Science  Abstracts 
family  of  abstract  journals  began  publication 
in  1898. 

Insumnce  Periodicals  Index — indexes  and 
abstracts  35  of  the  most  respected  and  widely 
read  insurance  industry  journals  and 
magazines,  dating  from  January  1984  to  the 
present. 

International  Pharmaceutical  Abstracts — 
provides  information  on  all  phases  of  the 
development  and  use  of  drugs  and  on 
professional  pharmaceutical  practice.  In  early 
1985  coverage  was  expanded  to  include 
pharmacy  journals  that  deal  with  state 
regulations,  salaries,  guidelines,  manpower 
studies  and  laws.  The  scope  of  the  database 


includes  the  clinical,  practical,  and 
theoretical  aspects  of  the  literature  as  well  as 
economic  and  scientific.  A  unique  feature  of 
these  abstracts  is  the  inclusion  of  the  study 
design,  number  of  patients,  dosage,  dosage 
forms,  and  dosage  schedule. 

Internet  &  Personal  Computing  Abstracts^^ 
(replaced  Microcomputer  Abstracts*) — 
contains  abstracts  and  citations  to  the 
literature  on  the  use  of  computers  in 
business,  industry,  education,  libraries  and 
the  home.  Over  90  traditional  and  cutting- 
edge  publications  are  covered,  including 
widely  read  mass-market  computer 
publications,  as  well  as  those  focusing  on 
specific  topics,  such  as  hardware  platforms, 
operating  systems  (Windows,  DOS.  UNIX, 
Macintosh,  etc.),  online  systems, 
management,  networks,  and  electronic 
publishing.  Informative  abstracts  summarize 
software  and  hardware.  Book  reviews,  feature 
articles,  news,  columns,  program  listings, 
product  announcements,  and  buyer/vendor 
guides  are  included. 

ISMEC:  Mechanical  Engineering 
Abstracts — (Information  Service  in 
Mechanical  Engineering)  indexes  significant 
articles  in  all  aspects  of  mechanical 
engineering,  production  engineering  emd 
engineering  management  from  approximately 
250  journals  published  throughout  the  world. 
In  addition,  books,  reports,  and  conference 
proceedings  are  indexed.  The  primary 
emphasis  is  on  comprehensive  coverage  of 
leading  international  journals  and 
conferences  on  mechanical  engineering 
subjects.  The  principal  areas  covered  are 
mechanical,  nuclear,  electrical,  electronic, 
civil,  optical,  medical,  and  industrial  process 
engineering;  mechanics;  production 
processes;  energy  and  power;  transport  and 
handling;  and  applications  of  mechanical 
engineering. 

JAPIO — Patent  Abstracts  of  Japan — 
provided  by  the  Japan  Patent  Information 
Organization,  represents  the  most 
comprehensive  English-language  access  to 
Japanese  unexamined  patent  applications 
(Kokai  Tokkyo  Koho)  published  since 
October  1976.  All  technologies  are  covered. 
Application  records  include  both  Japanese 
and  non-Japanese  priorities.  Abstracts  are 
provided  only  for  applications  originating  in 
Japan,  but  are  available  for  most  records. 
Images  of  front  page  drawings,  when 
available  for  a  given  patent,  are  also 
included. 

JICST-EPlus — Japanese  Science  6- 
Technology — this  is  a  comprehensive 
bibliographic  database  covering  literature 
published  in  Japan  from  all  fields  of  science, 
technology,  and  medicine.  The  file  contains 
both  tile  JICST-E  and  the  PreJICST-E  files 
from  Japan  Science  and  Technology 
Corporation.  Information  Center  for  Science 
and  Technology  (JICST). 

The  Journal  of  Commerce — provides  the 
complete  text  of  all  news,  columns, 
editorials,  briefs,  calendar  listings,  and 
selected  tables  that  appear  in  the  Five-Star 
edition  of  the  world's  premier  daily  business 
newspaper  covering  international  trade  and 
transportation  issues.  It  also  includes  the  Six- 
Star  news  summary  and  West  Coast/Trade 
page.  Journal  of  Commerce  features  special 
individual  sections  which  focus  on  ocean. 
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baige,  air,  rail,  and  truck  transportation, 
international  banking  and  finance,  foreign 
trade,  energy,  insurance,  chemicals  and 
plastics,  electronic  communications,  and 
commodities.  The  online  edition  also 
includes  a  summary  of  every  major  story  for 
each  day. 

Knight-Ridder/Tribune  Business  News^^ — 
provides  same-day,  full-text  business  and 
related  news  from  28  Knight-Ridder 
publications,  4  Tribune  Company 
newspapers,  and  more  than  50  affiliated 
papers.  Articles  from  contributing 
newspapers  and  magazines  are  available  the 
morning  of  publication. 

Magazine  Database^**  (Gale  Group 
Magazine  Database''^) — is  a  general  interest 
database  that  contains  indexes,  abstracts,  and 
full-text  records.  Gale  Group  Magazine 
Database  provides  current  and  retrospective 
news  from  more  than  400  popular  magazines 
on  subjects  including  consumer  behavior, 
media  trends,  popular  culture,  political 
opinion,  leisure  activities,  and  contemporary 
lifestyles.  Gale  Group  Magazine  Database  also 
contains  large  collections  of  entertainment 
reviews  and  ratings  of  books,  films,  theater, 
concerts,  hotels,  and  restaurants.  This 
database  is  ideal  for  searchers  who  need 
background  material  and  a  variety  of 
perspyectives  to  supplement  any  business 
search.  Gale  Group  Magazine  Database 
includes  indexes  and  abstracts  for  400 
publications  and  the  full  text  for  more  than 
250  magazines. 

Marketing  &■  Advertising  Reference 
Serviced  (Gale  Group  Marketing  & 
Advertising  Reference  Service*) — is  a  multi- 
industry  advertising  and  marketing  database 
with  abstracts  and  full-text  records  on  a  wide 
variety  of  consumer  products  and  services. 
Gale  Croup  Marketing  &  Advertising 
Reference  Service  is  widely  used  by 
consumer  product  and  service  companies  to 
locate  market  size  and  market  share 
information,  monitor  new  product  or  service 
introductions,  evaluate  markets  for  existing 
products  or  services,  and  research  the 
marketing  and  advertising  strategies  of 
competitors.  Advertising  agencies  and  public 
relations  firms  use  Marketing  &  Advertising 
Reference  Service  to  research  and  develop 
new  client  proposals;  monitor  ad  campaigns, 
budgets,  and  target  markets;  locate 
information  on  products  and  services;  smd 
gain  competitive  intelligence  on  other 
agencies  and  public  relations  firms  by 
tracking  agency  changes,  new  accounts, 
launch  dates,  contracts  and  appointments. 

The  McGraw-Hill  Companies  Publications 
Online — provides  the  complete  text  for  many 
major  McGraw-Hill  publications.  The 
database  covers  not  only  general  business  but 
also  specific  industries,  i.e..  aerospace, 
chemical  processing,  electronics,  and 
construction.  The  complete  text  of  each 
article  is  searchable  and  can  be  retrieved 
online  in  addition  to  being  printed  offline. 

MEDLINE" — a  major  source  of  biomedical 
literature.  MEDLINE  corresponds  to  three 
print  indexes:  Index  Medicus  TM,  Index  to 
Dental  Literature,  and  International  Nursing 
Index.  Additional  materials  not  published  in 
Index  Medicus  are  included  in  the  MEDLINE 
database  in  the  areas  of  communication 
disorders,  population  and  reproductive 
biology. 


Microcomputer  Software  Guide  Online^ — 
database  contains  information  on  virtually 
every  microcomputer  software  program  and 
hardware  system  available  or  produced  in  the 
United  States.  The  database  contains 
bibliographic  records  for  microcomputer 
software.  Each  record  includes  ordering 
information,  technical  specifications,  subject 
classifications,  and  a  brief  description. 

New  England  Journal  of  Medicine — 
contains  full-text  articles  from  The  New 
England  Journal  of  Medicine  excluding 
meeting  notices,  "Books  Received,"  and 
advertising  content.  Founded  in  1812.  The 
New  England  Journal  of  Medicine  (NEJM)  is 
the  oldest  continuously  published  medical 
journal  in  the  world.  It  maintains  the  largest 
voluntarily  paid  circulation  of  any  peer- 
reviewed  scientific  journal,  reaching 
physicians  and  other  healthcare  professionals 
in  more  than  120  countries. 

New  York  Times  Abstracts — contains 
concise,  informative  abstracts  of  articles  in 
the  final  Late  Edition  of  The  New  York  Times 
newspaper,  a  newspaper  that  is  respected 
around  the  world  for  its  unparalleled 
coverage  of  international,  national,  business 
and  New  York  regional  news.  The  file 
provides  abstracts  of  every  article  published 
in  the  newspaper,  including  the  Magazine, 
Book  Review,  and  all  other  Sunday  sections. 

Newsletter  Database^**  (Gale  Group 
Newsletter  Database^**) — contains  the  full 
text  of  specialized  industry  newsletters  that 
provide  concise  information  on  companies, 
products,  markets,  and  technologies;  trade 
and  geopolitical  regions  of  the  world;  and 
government  funding,  rulings,  and  regulation 
and  other  legislative  activities  which  impact 
the  industries  and  regions  covered. 
International  in  scope,  the  Newsletter 
Database  provides  searchers  with  important 
facts,  figures,  analysis,  and  current 
information  aiTecting  a  broad  range  of 
industries  and  sectors.  Information  from 
newsletters  contained  in  the  Gale  Group 
newsletter  Database  covers  the  following 
industries  and  geographic  regions  of  the 
world:  biotechnology,  broadcasting  and 
publishing,  computers  and  electronics, 
chemicals,  defense  and  aerospace,  energy, 
environment,  financial  services,  general 
technology,  Japan,  Middle  East, 
manufacturing,  medical  and  health, 
materials,  packaging,  research  and 
development,  telecommunications, 
transportation,  and  more. 

Newspapers — includes  the  full  text  of  all 
news  stories,  features,  editorials,  and  wire 
stories.  Items  such  as  classified  ads,  sports, 
statistics,  fillers,  and  certain  minor  items  are 
excluded.  (Description  taken  from  PAPERS 
in  the  Dialog  Worldwide  Database 
Catalogue.) 

New  Product  Announcements/Plus  (NPA/ 
PLUS)  (Gale  Group  New  Product 
Announcements/Plus) — contains  the  full  text 
of  press  releases  from  all  industries  covering 
announcements  related  to  products,  with  a 
focus  on  new  products  and  services.  In 
addition  to  product  descriptions,  press 
releases  generally  contain  key  details  about 
new  products  and  technologies,  including 
technical  specifications,  availability,  uses, 
licensing  agreements,  distribution  channels, 
and  prices.  Company  contacts  and  phone 


numbers  are  provided  to  allow  follow-up  by 
interested  parties.  The  press  releases 
contained  in  the  NP A/PLUS  database  are 
obtained  directly  from  the  product 
manufacturer,  distributor,  or  an  authorized 
marketing  representative. 

NTIS — National  Technical  Information 
Service— database  consists  of  summaries  of 
U.S.  government-sponsored  research, 
development,  and  engineering,  plus  analyses 
prepared  by  Federal  agencies,  their 
contractors,  or  grantees.  It  is  the  means 
through  which  unclassified,  publicly 
available,  unlimited  distribution  reports  are 
made  available  for  sale  bom  agencies  such  as 
NASA.  DOD,  DOE,  HUD,  DOT,  Department 
of  Commerce,  and  some  240  other  agencies. 
Additionally,  some  state  and  local 
government  agencies  now  contribute 
summaries  of  their  reports  to  the  database. 
NTIS  also  provides  access  to  the  results  of 
government-sponsored  research  and 
development  &x>m  countries  outside  the  U.S. 
Organizations  that  currently  contriljbte  to  the 
NTIS  database  include:  the  Japan  Ministry  of 
International  Trade  and  Industry  (MTTI); 
laboratories  administered  by  the  United 
Kingdom  Department  of  Industry;  the 
German  Federal  Ministry  of  Research  and 
Technology  (BMFT);  the  French  National 
Center  for  Scientific  Research  (CNRS);  and 
many  more. 

Pharmaceutical  and  Healthcare  Industry 
News  Database — consists  of  two  files;  one 
file  is  the  current  material,  updated  daily, 
and  contains  the  full  text  of  all  newsletter 
articles  written  in  the  last  25  to  30  days.  The 
other  file  is  an  archival  database,  and 
contains  the  full  text  of  indexed  articles  from 
the  full  range  of  PJ6  newsletters  dating  back 
to  1980.  All  publications  follow  a  similar 
structure  and  contain  sections  on:  Product  & 
Research  News,  Company  News,  U.K.  & 
International  News,  People,  Meetings,  and 
Conferences. 

Pharmaceutical  News  Index  (PNl*) — 
online  source  of  current  news  about 
pharmaceuticals,  cosmetics,  medical  devices, 
and  related  health  fields.  PNI  cites  and 
indexes  all  articles  from  the  publications 
listed  in  the  SOURCES  section  below  on  the 
following  topics:  drugs;  corporation  and 
industry  sales,  mergers  and  acquisitions;  and 
government  legislation,  regulations,  and 
court  action.  It  covers  requests  for  proposals; 
research  grant  applications:  industry 
speeches:  press  releases;  and  other  news 
items. 

PR  Newswire — contains  the  complete  text 
of  news  releases  prepared  by  U.S.  companies, 
public  relations  agencies,  trade  associations, 
city,  state.  Federal  and  municipal 
government  agencies,  and  other  sources 
covering  the  entire  spectrum  of  news. 

PROMTS  (Gale  Group  PROMT*)— is  a 
multiple-industry  database  that  provides 
broad,  international  coverage  of  companies, 
products,  markets,  and  applied  technologies 
for  all  industries.  PROMT  is  comprised  of 
abstracts  and  full-text  records  from  the 
world's  important  trade  and  business 
journals,  local  newspapers,  regional  business 
publications,  national  and  international 
business  newspapers,  industry  newsletters, 
research  studies,  investment  analysts' 
reports,  corporate  news  releases,  and 
corporate  annual  reports. 
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San  Jose  Mercury  News — provides  local, 
national,  and  international  news  coverage. 
Bureaus  in  Sacramento  and  Washington,  DC, 
enable  the  newspaper  to  provide  full 
coverage  of  state  and  Federal  Government 
news.  Particular  emphasis  is  given  to  high 
technology  and  the  developments  in  the 
industries  of  Silicon  Valley,  including 
coverage  of  the  following  companies: 
Hewlett-Packard,  Apple  Computer, 
Consolidated  Freightways,  Intel.  Amdahl. 
Sun  Microsystems,  National  Semiconductor, 
Tandem  Computers,  Seagate  Technology,  and 
Syntex.  Bureaus  in  Tokyo.  Mexico  City.  Los 
Angeles,  and  Seattle  enable  the  San  Jose 
Mercury  News  to  focus  on  business  and 
economic  developments  of  the  Pacific  Rim. 
Other  major  areas  of  coverage  include 
science,  medicine,  and  real  estate. 

SciSearch* — is  an  international, 
multidisciplinary  index  to  the  literature  of 
science,  technology,  biomedicine,  and  related 
disciplines  produced  by  the  Institute  for 
Scientific  Information"  (ISI").  SciSearch 
contains  all  of  the  records  published  in  the 
Science  Citation  Index*  (SCI*),  plus 
additional  records  from  the  Current 
Contents*  publications. 

Social  SciSearch* — database  is  an 
international,  multidisciplinary  index  to  the 
literature  of  the  social,  behavioral,  and 
related  sciences,  produced  by  the  Institute  for 
Scientific  Information  (ISI*).  Social 
SciSearch  contains  all  of  the  records 
published  in  the  Social  Sciences  Citation 
Index. 

Softbase:  Reviews,  Companies,  and 
Products — is  a  suite  of  three  discrete  record 
types:  review  records,  product  records,  and 
company  records.  The  three  linked  and  inter- 
related record  types  can  be  used  separately 
or  together,  providing  an  important 
navigation  tool  for  researchers  in  the 
intelligent  information  technology  industry. 
Detailed  descriptions  of  products  in  the 
product  record  file  and  of  companies  in  the 
company  record  file  can  be  linked  to  each 
other  and  to  independent  third-party  reviews 
and  analyses  abstracted  trom  more  than  200 
business,  computer,  technical,  trade,  and 
consumer  publications. 

Trade  6-  Industry  Database'^  (Gale  Group 
Trade  &  Industry  Database^^) — is  a  multi- 
industry  database  covering  international 
company,  industry,  product,  and  market 
information,  with  strong  coverage  of  such 
areas  as  management  techniques,  financial 
earnings,  economic  climate,  product 
evaluations,  and  executive  changes.  Industry 
subfiles  allow  users  to  narrow  or  broaden 
their  searches  to  one  or  more  groups  of 
industry  specific  publications. 

Transportation  Research  Information 
Services — is  a  composite  file  with  records 
that  are  either  abstracts  of  published  articles 
and  reports,  or  summaries  of  ongoing  or 
recently  completed  research  projects  relevant 
to  the  planning,  development,  operation,  and 
performance  of  tTans[>ortation  systems  and 
their  components.  TRIS  provides 
international  coverage  of  ongoing  research 
projects,  published  journal  articles,  state  and 
Federal  Government  reports,  conference 
proceedings,  research  and  technical  papers, 
and  monographs. 

Wall  Street  Journal  Abstracts — contains 
abstracts  of  all  articles  published  in  the 


Eastern  3-8tar  Edition  of  The  Wall  Street 
Journal  newspaper.  The  Wall  Street  Journal 
is  a  daily  newspaper  valued  worldwide  for 
its  coverage  of  business,  finance,  and 
economics. 

Wilson  Applied  Science  &  Technology 
Abstracts — provides  comprehensive 
abstracting  and  indexing  of  more  than  400 
core  English-language  scientific  and 
technical  publications.  Non-English-language 
periodicals  are  indexed  if  English  abstracts 
are  provided.  Periodical  coverage  includes 
trade  and  industrial  publications,  journals 
issued  by  professional  and  technical 
societies,  and  specialized  subject  periodicals, 
as  well  as  special  issues  such  as  buyers' 
guides,  directories,  and  conference 
proceedings.  Wilson  Applied  Science  & 
Technology  Abstracts  covers  a  wide  range  of 
interdisciplinary  fields  through  a  broad  array 
of  science  and  technology  journals.  Detailed 
abstracts  of  50  to  150  words  describe  the 
content  and  scope  of  the  source  articles. 
Materials  indexed  include  feature  articles, 
interviews,  obituaries,  biographies,  speeches, 
and  product  evaluations. 

WIPO/PCT  Patents  Full-Text— covers  the 
full  text  of  PCT  (Patent  Cooperation  Treaty) 
published  applications  issued  under  the 
auspices  of  the  World  Intellectual  Property 
Organization  (WIPO)  since  1983.  At  present, 
171  member  states  participate  in  the  PCT 
system.  A  single  PCT  application  can  be 
designated  as  vaUd  in  any  or  all  of  the 
member  states,  so  it  is  essentially  equivalent 
to  having  filed,  with  each  designated  national 
and  regional  patent  office. 

World  Reporter — is  a  comprehensive, 
global  news  source,  developed  jointly  by 
three  of  the  world's  leading  information 
companies:  The  Dialog  Corporation. 
Financial  Times  Information,  and  Dow  Jones 
&  Company.  World  Reporter  covers  the 
leading  new8pap)ers,  business  magazines,  and 
newswires  fi'om  all  regions  of  the  world, 
including  emerging  markets. 
[FR  Doc.  01-14092  Filed  6-4-01;  8:45  am] 
aauNQ  CODE  a6io-ie-4> 


COMMISSION  OF  RNE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  June  21, 
2001  at  10:00  a.m.,  in  the  Commission's 
ofBces  at  the  National  Building 
Museum,  Suite  312,  Judiciary  Square, 
441  F  Street,  NW,  Washington,  DC, 
20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 


interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated:  in  Washington.  DC,  May  30.  2001. 
Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  01-14115  Filed  6-4-01;  8:45  am] 

BiLUNG  CODE  6330-01-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

FOIA  Fee  Schedule  Update 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  is  publishing  its 
annual  update  to  the  Freedom  of 
Information  Act  (FOIA)  Fee  Schedule 
pursuant  to  10  CFR  1703.107(b)(6)  of  the 
Board's  regulations. 
EFFECTIVE  DATE:  June  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901,  (202)  694- 
7060. 

SUPPtfHENTARY  INFORMATION:  The  FOIA 
requires  each  Federal  agency  covered  by 
the  Act  to  specify  a  schedule  of  fees 
applicable  to  processing  of  requests  for 
agency  records.  5  U.S.C.  552(a)(4)(i).  On 
March  15, 1991,  the  Board  published  for 
comment  in  the  Federal  Register  its 
proposed  FOIA  Fee  Schedule.  56  FR 
11114.  No  conmients  were  received  in 
response  to  that  notice  and  the  Board 
issued  a  final  Fee  Schedule  on  May  6, 
1991. 

Pursuant  to  10  CFR  1703.107(b)(6)  of 
the  Board's  regulations,  the  Board's 
General  Manager  will  update  the  FOIA 
Fee  Schedule  once  every  12  months. 
Previous  Fee  Schedule  updates  were 
published  in  the  Federal  Register  and 
went  into  effect,  most  recently,  on  Jime 
6, 2000,  65  FR  35810. 

Board  Action 

Accordingly,  the  Board  issues  the 
following  schedule  of  updated  fees  for 
services  performed  in  response  to  FOIA 
requests: 

Defense  Nuclear  Facilities  Safety  Board 
Schedule  of  Fees  for  FOIA  Services 

(Implementing  10  CFR  1703.107(b)(6)) 

Search  or  Review  Charge:  $55.00  per 

hour 
C6py  Charge  (paper):  $.04  per  page,  if 

done  in-house,  or  generally  available 

commercial  rate  (approximately  $.10 

per  page) 
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Copy  Charge  (3.5"  diskette):  $5.00  per 

diskette 
Copy  Charge  (audio  cassette):  $3.00  per 

cassette 
Duplication  of  Video:  $25.00  for  each 

individual  videotape;  $16.50  for  each 

additional  individual  videotape 
Copy  Charge  for  large  documents  (e.g., 

maps,  diagrams):  Actual  commercial 

rates 

Dated:May  31,  2001. 
Kenneth  M.  Pusateri, 
General  Manager. 

(FR  Doc.  01-14009  Filed  6-4-01:  8:45  am] 
atLUNQ  cooe  aeTo-oi-p 


DEPARTMENT  OF  EDUCATION 

Federal  Student  Financial  Assistance 
Programs  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  Amended 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  proposals  for 
participation  in  experimental  sites. 

summary:  The  Secretary  of  Education 
invites  institutions  of  higher  education 
to  propose  new  ways  of  administering 
the  student  financial  assistance 
programs  authorized  by  Tide  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  Under  section  487A(b) 
of  the  HEA,  if  the  Secretary  approves  an 
institution  as  an  experimental  site  as  a 
part  of  this  student  aid  reform  initiative, 
the  institution  may  receive  waivers  from 
specific  Title  IV  statutory  or  regulatory 
requirements  that  would  bias 
experimental  results.  The  Secretary 
caimot  waive  provisions  in  the  areas  of 
need  analysis,  award  rules,  and  grant 
and  loan  maximum  award  amounts. 
However,  the  Secretary  anticipates 
approving  experiments  in  a  wide  variety 
of  other  areas. 

Instructions  for  Submitting  a 
Proposal:  Elements  to  be  included  in  the 
proposal  are  described  in  this  notice. 
Proposals  should  be  submitted 
electronically  by  electronic  mail  or  in 
hard  copy  to  the  address  below.  All 
proposals  should  clearly  designate  a 
contact  person,  and  the  telephone 
number  and  the  e-mail  address  of  the 
contact  person. 

DATES:  Proposals  may  be  submitted  in 
response  to  this  notice  at  any  time  after 
June  4,  2001. 

ADDRESSES:  Barbara  A.  Mroz,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW  (Room  3925,  ROB-3), 
Washington,  DC,  20202-5232. 
FOR  further  information  CONTACT: 
Jacqulyn  S.  Bannister,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW  (Room  3925,  ROB-3),  Washington, 


DC,  20202-5232.  telephone:  (202)  708- 
7438  or  via  internet: 
Jackie.Bannister@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-888-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette]  by 
contacting  the  Alternate  Format  Center 
at  (202)  260-9895. 
SUPPLEMENTARY  INFORMATION: 

Background 

Over  the  past  few  years,  the 
Department  of  Education  has 
undertaken  a  series  of  initiatives  to 
simplify  regulations  and  administrative 
processes  for  the  student  financial 
assistance  programs.  The  Experimental 
Sites  Initiative,  authorized  by  section 
487A(b)  of  the  HEA,  is  one  such 
initiative.  Through  this  initiative,  the 
Secretary  seeks  to  improve  service  to 
students  and  free  institutions  of  higher 
education  from  administrative  btu-dens 
by  testing  new  ways  to  administer 
certain  SFA  statutory  and  regulatory 
requirements. 

Initially,  Congress  gave  the 
Department  authority  under  section 
487A(d)  of  the  HEA  of  1992  to  treat 
select  institutions  as  experimental  sites. 
The  first  group  of  experiments  became 
effective  July  1, 1996.  During  the 
coming  months,  the  Secretary  will 
continue  this  initiative  to  give 
institutions  of  higher  education 
flexibility  to  test  different  procediues  to 
carry  out  the  intent  of  certain  SFA 
statutory  and  regulatory  requirements. 
Thus,  with  this  notice,  the  Secretary 
invites  proposals  to  reinvent  the 
administration  of  student  financial 
assistance  programs  authorized  by 
section  487A(b),  Regulatory 
Improvement  and  Streamlining 
Experiments.  One  purpose  of  this 
initiative,  as  well  as  the  Department's 
continuing  dialogue  with  the  higher 
education  community,  is  to  help  the 
Secretary  develop  a  set  of  proposals  for 
amendments  to  the  law  or  regulations 
pertaining  to  the  administration  of 
student  financial  aid  programs. 

The  invitation  for  proposals  in  this 
notice  is  a  part  of  the  Secretary's 
continuing  effort  to  reform  Title  IV 
program  administration  in  partnership 
with  the  higher  education  community. 
The  community  has  given  the 
Department  the  benefit  of  its  views  in  a 
variety  of  ways  over  the  last  several 
years.  The  commimity's  views  have 
been  integrated  in  the  reforms  that  the 
Department  has  undertaken  to  date.  For 
example,  in  the  Higher  Education 


Amendments  of  1998,  two  of  the  areas 
of  experimentation — ^Thirty  Day  Delay 
for  First  Time  First  Year  Borrowers  and 
Multiple  Disbursement  for  Single  Term 
Loans — were  included  in 
reauthorization  for  a  broader  group  of 
institutions.  Institutions  with  default 
rates  at  or  below  10%  are  eligible  for  the 
exemption  from  these  requirements  to 
withhold  funds  for  thirty  days  for  first 
time,  first  year  borrowers  and/or  making 
multiple  disbursements  for  single  term 
loans.  In  addition,  the  Department  has 
expanded  the  Federal  Work  Study 
(FWS)  payment  provisions  and  the 
means  for  certification  of  FWS  time 
records.  It  is  the  Secretary's  hope  that  in 
the  proposals  invited  by  this  notice,  the 
community  will  again  address 
important  issues  of  program 
administration  that  remain  to  be 
resolved. 

Invitation  for  Proposals 

The  Secretary  invites  institutions  of 
higher  education  that  administer  one  or 
more  Title  fV  programs  to  submit  one  or 
more  proposals  to  participate  as 
experimental  sites  under  section 
487A(b)  of  the  HEA.  This  section 
authorizes  the  Secretary  to  select 
institutions  for  voluntary  participation 
in  experiments  to  test  new  ways  of 
administering  the  student  financial 
assistance  programs.  The  Secretary  is 
further  authorized  to  exempt  a 
participating  institution  from  many 
Title  IV  statutory  or  regulatory 
requirements  while  conducting  the 
experiment,  except  areas  prohibited  in 
section  487A(b)(3)(C). 

The  Secretary  establishes  no 
regulatory  requirements  for  the 
proposals  invited  by  this  notice.  It  is  the 
Secretary's  hope  that  this  approach  will 
encourage  institutions  to  develop  truly 
innovative  strategies  that  relieve 
unnecessary  burden,  maintain  program 
accoimtability,  and  provide  the 
Department  with  data  to  improve  Title 
rv  program  administration.  The 
Secretary  will  consider  the  outcome  of 
these  experimental  strategies  when 
making  changes  in  Title  FV  program 
regulations  or.  if  appropriate,  legislative 
proposals. 

Statutory  and  Regulatory  Provisions 
That  May  Not  Be  Waived 

The  Secretary  may  waive  any  statute 
or  regulatory  requirement  except  those 
requirements  relating  to  needs  analysis, 
award  rules,  and  grant  and  loan 
maximum  award  amounts.  Section 
487A(b)(3)(C). 

Submission  of  Proposals 

An  institution  that  administers  a  Title 
IV  program,  or  a  group  of  these 
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institutions  (consortium),  may  submit  a 
proposal  in  response  to  this  notice  at 
any  time  by  mailing  (including 
electronic  mail)  or  fexing  the  proposal 
to  Barbara  A.  Mroz  or  Jacqulyn 
Bannister  at  202/708-9485.  Each 
proposal  to  participate  in  this  initiative 
should  include:  the  name,  address,  and 
web  site  address,  if  any,  of  the 
institution,  or  members  of  the 
consortium  seeking  to  participate,  the 
OPE  Identification  number,  and  the 
name,  title,  mailing  and  e-mail 
addresses,  and  telephone  number  of  a 
contact  person  for  ihe  institution,  or 
consortium. 

The  Secretary  emphasizes  that  the 
Department  seeks  to  approve  proposals 
for  innovative  approaches  in  a  variety  of 
different  areas  relating  to  the 
administration  of  student  financial 
assistance  programs.  The  Secretary  also 
encourages  institutions  to  collaborate  in 
the  development  of  proposals  and  to 
submit  proposals  as  a  group  of 
institutions  (consortium). 

To  aid  in  the  Department's  review  of 
proposals,  the  Secretary  suggests  the 
proposal  answer  the  following  questions 
in  detail: 

•  What  problem  experienced  by  the 
institution  or  its  students,  or  both,  does 
the  proposal  address? 

•  What  is  the  institution's 
hjrpothesis? 

•  What  is  the  institution's 
experimental  design/proposed  solution 
to  that  problem? 

•  From  which  specific  statutory  or 
regulatory  requirements  does  the 
institution  seek  relief  in  order  to  test  its 
proposed  solution? 

•  What  alternative  actions  does  the 
institution  propose  to  achieve  the 
underlying  purpose  of  the  requirements 
from  which  reUef  is  sought  and  how 
will  it  measure  outcomes? 

•  How  will  the  institution  evaluate  its 
success? 

•  For  what  period  is  the  experiment 
proposed? 

Cited  below  are  the  areas  of 
experimentation  previously  approved 
and  currently  being  conducted.  The 
higher  education  community  selected 
the  problems  addressed  by  these 
experiments  because  they  have  been  the 
subject  of  considerable  commentary.  In 
other  words,  the  participants  identified 
most  of  the  provisions  being  modified 
through  these  experiments  as  common 
problems.  A  few  of  the  experiments 
were  specifically  proposed  to  address  a 
particular  problem  or  a  particular 
population.  In  either  case,  participating 
institutions  have  identified  solutions 
that  they  believe  will  better  address  the 
needs  of  their  student  population  while 
maintaining  the  fundamental  legislative 


intent.  A  report  on  this  initiative, 
including  a  description  of  each 
experiment,  can  be  foimd  on  SFA's 
Information  for  Financial  Aid 
Professionals  (IFAP)  site  at:  http:// 
www.ifap.ed.gov. 

Current  Areas  of  Experimentation 

1.  Overaward  Tolerance. 

2.  Entrance  Loan  Counseling. 

3.  Exit  Loan  Counseling. 

4.  Multiple  Disbursement  for  Single 
Term  Loans. 

5.  Thirty-Day  Delay  for  First  Time, 
First  Year  Borrowers. 

6.  Loan  Fees  in  Cost  of  Attendance. 

7.  Loan  Proration  for  Graduating 
Borrowers. 

8.  Credit  Title  IV  Aid  to  Institutional 
Charges. 

9.  Credit  Title  IV  Aid  to  Prior  Term 
Charges. 

10.  Academic  Term  (Definition). 

11.  Federal  Work  Study  Time 
Records. 

12.  Federal  Work  Study  Payment  to 
Students. 

13.  Ability  to  Benefit. 

With  this  notice,  the  Secretary 
encourages  proposals  for  new 
experiments,  in  areas  other  than  those 
listed  above.  In  addition,  the  Secretary 
may  develop  area(s)  of  experimentation 
or  modify  ciurent  experiments  and 
invite  participation  to  test  the  impact 
requirements  have  on  different  types  of 
institutions  and/or  populations  served. 

Selection  of  Participants 

In  selecting  participants  to  test 
alternative  approaches,  the  Secretary 
may  consider  the — 

1 .  Department  of  Education's  capacity 
to  oversee  and  monitor  participation  in 
this  initiative. 

2.  Institution's  financial 
responsibility,  administrative  capability, 
program  review  findings,  audits,  etc.  as 
outlined  in  the  regulations  and  in  the 
Student  Financial  Aid  Handbook: 
Institutional  Eligibility  and 
Participation  section. 

3.  Necessity  of  including  a  diverse 
group  of  participating  institutions  vis-a- 
vis size,  mission,  and  geographic 
distribution. 

As  part  of  the  selection  process,  the 
Department  will  screen  the  prospective 
participants  to  ensiue  eligibility.  A 
review  of  the  Department's  files  on  the 
institution  will  be  conducted  to 
determine  if  the  institution  meets 
eligibility  requirements  and  has  a 
demonstrated  record  of  program 
compliance. 

Review  Process 

The  Secretary  is  prepared  to  review 
proposals  as  soon  as  they  are  received. 


However,  early  submission  (at  least 
sixty  days  from  the  date  of  this  notice) 
is  encouraged  for  consideration  of 
proposals  for  the  2001-2002  award  year. 

The  Secretary  will  review  each 
proposal  submitted  in  response  to  this 
notice.  In  reviewing  proposals,  the 
Secretary  will  be  guided  by  the  statutory 
purpose  of  section  487A(b),  namely,  to 
inform  future  policy  choices  relating  to 
the  administration  of  Title  IV  programs. 
The  Secretary  may  approve  a  proposal 
as  submitted,  reject  it,  or,  if  a  proposal 
is  not  fully  approvable  but  has  merit, 
work  with  the  institution  to  refine  it. 
However,  consultation  with  Congress  is 
a  precondition  to  granting  waivers.  After 
a  proposal  is  approved,  the  participating 
institution's  Title  IV  Program 
Participation  Agreement  (PPA)  will  be 
amended  to  reflect  the  terms  of  the 
experiment,  including  the  obligations 
undertaken  by  the  institution,  the 
requirements  frvm  which  the  institution 
is  relieved,  the  length  of  the  experiment, 
and  the  right  of  either  the  institution  or 
the  Department  to  terminate  the 
experiment. 

Generally,  approved  experiments  will 
be  conducted  for  five  years.  The 
Secretary  may  extend  this  period  if 
continuation  is  in  the  interest  of  the 
Title  rv  programs  and  additional 
experimental  data  is  needed.  On  the 
other  hand,  the  Secretary  may  terminate 
any  experiment  if  the  experiment  is  no 
longer  providing  useful  data  or  is 
otherwise  no  longer  serving  the  interest 
of  the  Title  IV  programs. 

Reporting  Requirements 

Participating  institutions  will  report 
annually  (a  specified  date  following 
each  academic  year  the  experiment  is  in 
effect)  to  the  Department  on  the  results 
of  their  experiment(s)  using 
performance  measures  agreed  upon  by 
the  institution  and  the  Secretary. 
Institutions  should  gather  both 
qualitative  and  quantitative  information 
from  their  participation  and  include  it 
in  the  annual  report.  The  qualitative 
information  should  describe  improved 
service  to  students,  and  reduced 
institutional  biuden  and  costs.  The 
Department  also  notes  that  quantitative 
measures  are  essential  for  reaching 
informed  decisions  relative  to  change. 
Thus,  the  Secretary  will  work  with  the 
participating  institution(s)  to  develop  a 
standard  report  format  designed  to 
capture  data  based  information  to 
evaluate  the  experiment. 

Note:  The  Secretary's  decision  on 
institutional  proposals  will  be  final.  There  is 
no  formal  appeal  process. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  on  the  World  Wide  Web  at 
the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  bee  at  1-888- 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  1  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1094a. 

Dated:  May  31,  2001. 
Greg  Woods, 

Chief  Operating  Officer.  Student  Financial 
Assistance. 

[PR  Doc.  01-14059  Filed  6-4-01;  8:45  am) 
■LUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -161 9-000] 

Duke  Energy  Mohave,  LLC;  Notice  of 
Issuance  of  Order 

May  30,  2001. 

I     On  March  23,  2001,  Duke  Energy 
Mohave,  LLC  (Duke  Mohave)  filed  an 
application  seeking  authority  to  sell 
firm  and  non-firm  energy,  capacity,  and 
ancillary  services  at  market-based  rates 
and  to  reassign  transmission  capacity 
under  the  terms  of  its  proposed  FERC 
Electric  Tariff  No.  1.  Duke  Mohave  also 
sought  certain  blanket  approvals  and 
waivers  of  the  Commission's 
regulations.  In  particular,  Duke  Mohave 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liabilities  by  Duke 
Mohave.  On  May  18,  2001,  the 
Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Market-Based  Rate  Tariff  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  May  18,  2001 
Order  granted  the  request  for  blanket 
approval  under  Pcirt  34,  subject  to 
conditions  found  in  Ordering 
Paragraphs  (D),  (E).  and  (G). 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 


desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Duke  Mohave  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  Duke  Mohave  is 
hereby  authorized  to  issue  seciuities 
and  assiune  obligations  or  liabilities  as 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Duke 
Mohave,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  piuposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  the  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  Duke  Mohave's  issuances  of 

securities  or  assumptions  of  liabilities. 

*   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  18, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14063  Filed  6-4-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EG01-21&-000-000,  et  al.] 

Blomasse  Italia  S.p.A.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

May  29,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Blomasse  Italia  S.p^. 

[Docket  No.  EGOl-218-OOOl 

Take  notice  that  on  May  23,  2001, 
Biomasse  Italia  S.p.A.  (Blomasse  Italia) 
with  its  principal  office  at  Corso  d'ltalia 
19,  Rome  00198,  Italy  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Biomasse  Italia  is  a  company 
organized  under  the  laws  of  Italy. 
Biomasse  Italia  will  be  engaged,  directly 
or  indirectly  through  an  affiliate  as 
defined  in  Section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  exclusively  in  owning,  or  both 
owning  and  operating  an  electric 
generating  facility  consisting  of  a  20 
MW  Power  Plant  in  Crotone,  Italy; 
selling  electric  energy  at  wholesale  and 
engaging  in  project  development 
activities  with  respect  thereto. 

Comment  date;  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Rail  Energy  of  Montana,  LLC 

IDocket  No.  ER01-1557-O01] 

Take  notice  that  on  May  23,  2001.  Rail 
Energy  of  Montana  (REM),  a  Montana 
limited  liability  company,  tendered  for 
filing  to  accept  an  amendment  to  its 
petition  for  acceptance  of  Rail  Energy  of 
Montana  Rate  Schedule  FERC  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  waiver  of  certain 
Commission  regulations;  and  waiver  of 
notice  requirement. 

REM  intends  to  engage  in  wholesale 
electric  energy  and  capacity  sales.  REM 
is  owned  by  Commercial  Energy  of 
Montana  and  Montana  Rail  Link. 

Comment  date:  June  13.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

(Docket  No.  EROl-1 590-001) 

Take  notice  that  on  May  23.  2001.^ 
Florida  Keys  Electric  Cooperative 
Association.  Inc.  (FKEC)  tendered  for 
filing  a  compliance  filing  consisting  of 
FKEC's  First  Revised  FERC  Rate 
Schedule  No.  1  containing  a  new  non- 
firm  transmission  rate  applicable  to  the 
City  Electric  System,  Key  West,  Florida 
for  the  period  April  1,  2001  through 
March  31,  2002.  This  non-firm 
transmission  rate  was  approved  by  the 
Commission  effective  April  1.  2001 
conditioned  on  this  compliance  filing 
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designating  such  agreement  under  Order 
No.  614. 

Comment  date:  June  1 3 ,  200 1 .  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Neptune  Regional  Transmission 
System  LLC 

[Docket  No.  EROl-2099-0001 

Take  notice  that  on  May  23,  2001, 
Neptune  Regional  Transmission  System 
LLC  (Neptiuie)  tendered  for  filing  its 
FERC  Electric  Tariff  Original  Volume 
No.  1  in  the  above-referenced 
proceeding.  This  Tariff  is  intended  to 
provide  for  the  open  access 
transmission  of  power  at  rates 
established  piu^uant  to  negotiations  and 
open  seasons,  in  accordance  with 
■procedures  detailed  in  the  Tariff. 
Neptune  states  that  it  believes  that  it  can 
place  the  initial  New  Jersey  to  Long 
Island  and  New  York  capacity  into 
service  by  the  summer  of  2003  if  it 
receives  its  approvals  in  time. 

Neptime  therefore  requests  that  the 
Commission  issue  its  approval  no  later 
than  August  1,  2001  so  that  the  initial 
open  season  can  commence  on 
September  10,  2001. 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Delano  Energy  Company,  Inc. 

[Docket  No.  EROl-2100-000] 

Take  notice  that  on  May  23,  2001, 
Delano  Energy  Company,  Inc.  (Delano] 
tendered  for  filing  amendments  to 
Delano's  electric  rate  schedule  No.  1  to 
reflect  its  pending  affiliation  with  AES 
Corp.  and  its  franchised  public  utility 
subsidiaries.  Delano  requests  waiver  of 
any  notice  requirements  to  the  extent 
required. 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-2101-OOOl 

Take  notice  that  on  May  23,  2001. 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  (i)  an  executed 
agreement  for  firm  point-to-point 
transmission  service  with  Calpine 
Energy  Services,  L.P.  (Calpine);  and  (ii) 
an  executed  agreement  for  non-firm 
point-to-point  transmission  service  with 
Calpine. 

Copies  of  this  filing  were  served  upon 
Calpine  and  the  state  commissions 
within  the  PJM  control  area. 

Comment  date:  Jime  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Progress  Energy,  Inc.,  Carolina 
Power  &  Light  Company" 

[Docket  No.  EROl-2102-000] 

Take  notice  that  on  May  23.  2001, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  Service 
Agreements  for  Short-Term  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service  with  Axia  Energy,  LP.  Service  to 
this  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff  filed  on  behalf  of 
CP&L. 

CP&L  is  requesting  an  effective  date  of 
May  10,  2001  for  the  Service 
Agreements. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Enron  Power  Marketing,  Inc. 

[Docket  No.  ERO 1-2 103-000] 

Take  notice  that  on  May  22,  2001, 
Enron  Power  Marketing,  Inc.  (EPMI), 
tendered  for  filing  a  Fourth  Revised  Rate 
Schedule  FERC  No.  1.  The  proposed 
revisions  will  permit  EPMI  to  make 
purchases  from  and  sales  to  EPMI's 
affiliate,  Portland  General  Company, 
through  the  EnronOnline  trading 
platform. 

EPMI  requests  waiver  of  the  60  day 
prior  notice  period  and  a  July  1,  2001 
effective  date. 

Comment  date:  June  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PJM  Interconnection,  L.L.C. 

(Docket  No.  EROl-2105-000] 

Take  notice  that  on  May  23,  2001, 
PJM  Interconnection.  L.L.C.  (PJM) 
tendered  for  filing  an  amendment  to 
section  1 .49  of  the  Amended  and 
Restated  Operating  Agreement  of  PJM 
Interconnection,  L.L.C.  (Operating 
Agreement).  The  proposed  amendment 
clarifies  the  definition  of  the  term 
Weighted  Interest. 

Copies  of  this  filing  were  served  upon 
all  PJM  members,  and  each  state  electric 
utility  regulatory  commission  within  the 
PJM  control  area. 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

[Docket  No.  EROl-2107-000] 

Take  notice  that  on  May  22,  2001, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 


Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.,  tendered  for  filing  six 
copies  of  the  Power  and  Energy  Service 
Agreement,  Firm  Power  and  Energy 
Service  Agreement,  and  Peaking  Power 
and  Energy  Service  Agreement  between 
Entergy  Services  and  the  Municipal 
Energy  Agency  of  Mississippi. 

Comment  date:  June  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  ISO  New  England  Inc. 

[Docket  No.  EROl-2 115-000] 

Take  notice  that  on  May  22,  2001,  the 
New  England  Power  Pool  (NEPOOL) 
tendered  for  an  informational  filing 
concerning  proposed  changes  to  the 
NEPOOL  arrangements  that  would 
adopt  for  New  England  a  standard 
market  design  (SMD)  for  a  congestion 
management  system  (CMS)  and  multi- 
settlement  system  (MSS)  with  a  request 
that  the  Commission  issue  an  order  by 
July  31,  2001  approving  the  expeditious 
development  of  SMD  to  replace  those 
provisions  of  the  Commission-ordered 
CMS/MSS  for  New  England  that  would 
be  changed  by  SMD.  The  SMD  would  be 
modeled  largely  after  the  market  design 
of  PJM  Interconnection,  L.L.C. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  persons  on  the  services  list  in 
these  proceedings,  the  NEPOOL 
Participants  and  the  New  England  state 
governors  and  regulatory  conunissions. 

Comment  date:  Jime  12,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
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385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/ doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14065  Filed  6-4-01;  8:45  am] 

MJJNO  COOe  STIT-OI-P 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[DockM  No.  ER01-2104-000,  etal.] 

Maclaren  Energy,  Inc.,  etal.;  Electric 
Rate  and  Corporate  Regulation  Rllngs 

May  30,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Maclaren  Energy,  Inc. 

(Docket  No.  EROl-2 104-000] 

Take  notice  that  on  May  24,  2001, 
Maclaren  Energy,  Inc.  tendered  for 
filing,  pursuant  to  section  205  of  the 
Federal  Power  Act,  and  Part  35  of  the 
Commission's  regulations,  a  Petition  for 
authorization  to  make  sales  of  electric 
capacity  and  energy,  including  certain 
ancillary  services,  at  market-based  rates 
and  for  related  waivers  and  blanket 
authorizations. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Energy  Supply 
Conemaugh,  LLC  and  .^legheny  Energy 
Supply  Company,  LLC 

[Docket  No.  ECOl-104-OOOl 

Take  notice  that  on  May  23,  2001, 
Allegheny  Energy  Supply  Conemaugh, 
LLC  (Conemaugh)  and  Allegheny 
Energy  Supply  Company,  LLC  (AE 
Supply),  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  of  a 
disposition  of  jurisdictional  facilities 
whereby  Conemaugh  will  become  a 
direct  subsidiary  of  AE  Supply,  its 
affiliate. 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ERO  1-2 108-000] 

Take  notice  that  on  May  24,  2001, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  service  agreement  for  Firm 
Point-To-Point  Transmission  Service 
and  a  service  agreement  for  Non-Firm 
Point-To-Point  Transmission  Service 
with  State  of  Nevada,  Colorado  River 
Commission  (Nevada),  as  Transmission 


Customer.  A  copy  of  the  filing  was 
served  upon  Nevada. 

Comment  date:  Jime  14,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  EROl-2109-0001 

Take  notice  that  on  May  24,  2001, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  for  filing  a  service 
agreement  establishing  Florida  Power 
Corporation  as  a  customer  under  the 
terms  of  SCE&G's  Negotiated  Market 
Sales  Tariff.  SCE&G  requests  an  effective 
date  of  one  day  subsequent  to  the  date 
of  filing. 

Accordingly,  SCE&G  requests  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Florida  Power  Coiporation 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date;  Jime  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  EROl-21 10-000] 

Take  notice  that  on  May  24.  2001, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  for  filing  a  service 
agreement  establishing  Mirant  Americas 
Energy  Marketing,  LP  as  a  customer 
under  the  terms  of  SCE&G's  Negotiated 
Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  date  of  filing. 
Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Mirant  Americas  Energy  Marketing,  LP 
and  the  South  Carolina  PubUc  Service 
Commission. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC  (AE 
Supply) 

[Docket  No.  EROl-21 11-000] 

Take  notice  that  on  May  24,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (AE  Supply),  tendered 
for  filing  First  Revised  Rate  Schedule 
FERC  No.  4  (First  Revised  Schedule) 
with  West  Penn  Power  Company  dba 
Allegheny  Power  in  order  for  Allegheny 
Power  to  continue  to  supply  Provider  of 
Last  Resort  Service  to  its  Pennsylvania 
customers.  AE  Supply  has  requested  a 
waiver  of  notice  to  make  the  First 
Revised  Schedule  effective  on  January  1, 
2001. 


Copies  of  the  filing  have  been 
provided  to  the  customer  and  to  the 
Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Mountainview  Power  Company 

[Docket  No.  EROl-21 12-000] 

Take  notice  that  on  May  24,  2001, 
Mountainview  Power  Company 
(Mountainview)  tendered  for  filing 
amendments  to  Mountainview's  electric 
rate  schedule  No.  1  to  reflect  its  pending 
affiliation  with  AES  Corp.  and  its 
franchised  public  utility  subsidiaries. 
Mountainview  requests  waiver  of  any 
notice  requirements  to  the  extent 
required. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Company 

[Docket  No.  ER99-3  5-003] 

Take  notice  that  on  April  26.  2001, 
Boston  Edison  Company  tendered  for 
filing  its  First  Revised  Rate  Schedule 
FERC  No.  169  in  compliance  with  the 
Commission's  order  issued  March  27, 
2001  in  this  proceeding. 

Comment  date:  June  14,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  EROl-2113-OOOl 

Take  notice  that  on  May  24,  2001  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG)  tendered  for  filing  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  section  35  of  the  Federal  Energy 
Regulatory  Conunission's  (FERC  or 
Commission)  Regulations,  a  May  21, 
2001  Facilities  Agreement  with  Otsego 
Electric  Cooperative,  Inc.  (Otsego).  'This 
Agreement  provides  for  NYSEG  to 
install  a  tap  of  its  transmission  system 
in  order  to  provide  increased  reliability 
to  Otsego.  Additionally,  Otsego  will  pay 
NYSEG's  annual  charges  for  routine 
operation,  maintenance,  general 
expenses,  and  taxes  (O&M). 

This  rate  filing  is  made  pursuant  to 
Paragraph  5.1  of  the  Facilities 
Agreement.  The  annual  charges  for 
routine  operation  and  maintenance  and 
general  expenses,  as  well  as  revenue 
and  property  taxes  are  based  on  data 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regiilatory 
Commission  (FERC  Form  1)  for  the 
twelve  month  period  ending  December 
31,  1999.  The  facilities  charge  is  levied 
on  the  cost  of  the  tap  facility 
constructed  and  owned  by  NYSEG  to 
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connect  its  46  kV  transmission  lines  to 
Otsego's  transmission  system. 

NYSEG  requests  an  effective  date  of 
June  24,  2001  and  therefore  asks  for 
waiver  of  the  Commission's  sixty  (60) 
day  notice  requirement. 

Copies  of  the  filing  were  served  upon 
the  Chief  Executive  Officer,  Otsego 
Electric  Cooperative,  Inc.  And  the  New 
York  State  Public  Service  Commission. 

Comment  date;  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-2114-000] 

Take  notice  that  on  May  24,  2001, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Company), 
tendered  for  filing  two  (2)  umbrella 
agreements  for  short-term  firm  point-to- 
point  transmission  service  between 
Southern  Company  and  Tenaska  Power 
Services  Company  and  Calpine  Energy 
Services,  L.P.  under  the  Open  Access 
Transmission  Tariff  of  Southern 
Company  (FERC  Electric  Tariff,  Fourth 
Revised  Volume  No.  5). 

Comment  date:  June  14,  2001,  in 
accordance  with  Standeird  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001{a){l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14062  Filed  6-4-01:  8:45  am) 

BILIJNQ  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1962-000  California] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

May  30,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Rock  Creek-Cresta 
Hydroelectric  Project,  located  on  the 
North  Fork  Feather  River  in  Butte  and 
Plumas  Counties,  California,  and  has 
prepared  a  Final  environmental 
Assessment  (FEA)  for  the  project.  About 
228  acres  of  the  project  occupy  federal 
lands,  managed  by  the  U.S.  Forest 
Service  as  part  of  the  Plumas  National 
Forest. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  at  the  Commission's  Public 
Reference  Room,  located  at  888  First 
Street,  NE.,  Washington,  DC  20426,  or 
by  calling  (202)  208-1371.  The  FEA  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims  htm  (call 
(202)  208-2222  for  assistance). 

For  further  information,  contact 
Dianne  Rodman  at  (202)  219-2830. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14014  Filed  6-4-01;  8:45  am] 

BHXING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-36(MK)0] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Dracut  Expansion  Project 
and  Request  for  Comments  on 
Environmental  issues 

May  30,  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Dracut  Expansion  Project  involving 
construction  and  operation  of  facilities 
by  Tennessee  Gas  Pipeline  Company 
("Tennessee)  in  Middlesex  County, 
Massachusetts. '  Tennessee  proposes  to 
replace  approximately  11.9  miles  of  16- 
inch-diameter  pipeline  with 
approximately  11.5  miles  of  24-inch- 
diameter  replacement  pipeline  and  0.4 
mile  of  16-inch-diameter  replacement 
pipeline,  and  construct  appurtentant 
facilities.  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  presence  of  an  existing  pipeline 
easement.  The  majority  of  the  existing 
pipeline  has  an  associated  30-foot-wide 
permanent  right-of-way  and  the  majority 
of  the  new  pipeline  would  not  require 
an  expansion  of  permanent  right-of-way. 
However,  in  several.areas  where 
deviations  may  be  necessary,  such  as 
major  roadway  crossings  or  where 
removal  would  create  additional 
environmental  impacts,  the  existing 
pipeline  would  be  abandoned  in-place. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  Tennessee  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.gov.) 


'  Tennessee's  application  was  Bled  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 
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Summary  of  the  Proposed  Proiect 

Tennessee  wants  to  uprate  its  existing 
pipeline  system  for  the  transportation  of 
additional  volumes  of  natural  gas  within 
the  towns  of  Biulington,  Billerica, 
Tweksbury,  and  Dracut,  Massachusetts. 
Specifically,  Tennessee  seeks  authority 
to: 

•  Replace  approximately  11.5  miles 
of  16-inch-diameter  pipeline  with  a  24- 
inch-diameter  pipeliiie  in  Middlesex 
Coimty,  Massachusetts; 

•  Replace  approximately  0.4  mile  of 
16-inch-diameter  pipeline  with  a  new 
16-inch-diameter  pipeline  in  Middlesex 
Cotmty,  Massachusetts; 

•  Modify  the  existing  Bedford  Street 
Regulation  Station  in  Burlington, 
Massachusetts;  and 

•  Construct  a  new  regulation  station 
and  pig  launcher  and  receiver  facilities 
in  Tewksbury,  Massachusetts. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  93.8  acres  of  land. 
The  typical  construction  right-of-way 
would  consist  of  the  30-foot-wide 
permanent  right-of-way  and  between  25 
and  60  feet  of  temporary  workspace,  but 
in  certain  areas,  may  be  limited  to  the 
permanent  30-foot  easement. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  firom  an  action 
whenever  it  considers  the  issuance  of  a 
CertiBcate  of  Public  Convenience  £ind 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 


''  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  NE..  Washington,  DC  20426.  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

3  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  CiUtural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Oiu-  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below.' 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Tennessee.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  project  would  cross  a  total  of 
26  streams  and  38  wetlands. 

•  Two  federally  listed  endangered  or 
threatened  species  and  two  state- 
protected  species  may  occur  in  the 
project  area. 

•  A  total  of  130  residences  are  located 
within  50  feet  of  the  construction  work 
area,  of  which  108  are  within  25  feet  of 
the  construction  area. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 


By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
lA.  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas/Hydro. 

•  Reference  Docket  No.  CPoi-360- 
000. 

•  Mail  yoiu-  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  2,  2001. 

Comments,  protests  and  interventions 
may  also  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instiiictions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.gov  imder  the  link  to  the 
User's  Guide.  Before  you  can  file 
conaments  you  will  need  to  create  an 
accoimt  by  clicking  on  "Login  to  File" 
and  then  "New  User  Accoimt." 

U  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor." 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
docimients  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  U  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 


*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 
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intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  conunents  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14010  Filed  6-4-01;  8:45  am] 

BILLMO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  to  Amend 
License  and  Soliciting  Comments, 
IMotions  To  Intervene,  and  Protests 

May  30,  2001 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a:  Application  Type:  Amendment  to 
License. 

b:  Project  No.:  2545-071. 

c:  Date  Filed:  May  29,  2001. 

d:  Applicant:  Avista  Corporation. 

e:  Name  of  Project:  Spokane  River 
Project;  Monore  Street  dam. 

f:  Location:  The  Spokane  River  Project 
is  on  the  Spokane  River  in  Spokane, 
Stevens,  and  Lincoln  Coimties, 
Washington  and  Kootenai  County, 
Idaho.  The  project  occupies  the 
following  tribal  lands:  Spokane  Tribe 
and  Coeur  d'Alene  Indian  Reservation. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h:  Applicant  Contact:  Steven  A.  Fry, 
Avista  Corporation,  P.O.  Box  3727, 
Spokane,  WA  99220-3727;  (509)  495- 
4084. 

i.  FERC  Contact:  Steve  Hocking  at 
(202)  219-2656  or  e-mail  address: 
steve.hocking@ferc.fed.us.  Please  note 
the  Commission  caimot  accept 
conunents,  terms  and  conditions, 
motions  to  intervene  or  protests  sent  by 
e-mail;  these  documents  must  be  filed  as 
described  below. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
and  protests:  June  19,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  ^4E.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/ doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Conunission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Application:  Aitic\e 
30  of  the  existing  license  requires  Avista 
Corporation  to  spill  at  least  200  cubic 
feet  per  second  (cfs)  of  water  over  the 
Monroe  Street  dam  every  day  dining 
viewing  hours  (10:00  am  to  one-half 
hour  after  simset)  for  aesthetic  piuposes. 
Avista  Corporation  requests  a  temporary 
waiver  of  article  30  so  it  does  not  have 
to  spill  200  cfs  from  June  30  through 
November  15,  2001. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE.,  Room  2 A,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 


Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedtire,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14011  Filed  6-4-01;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

May  30,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11977-000. 

c.  Date  filed:  April  19,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Wister  Dam  Project  would  be  located  on 
the  Poteau  River  in  Le  Flore  County, 
Oklahoma.  The  project  would  be 
partially  located  on  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 
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f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-fl25(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11977-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agenfcy. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Wister 
Dam  which  has  a  reservoir  surface  area 
of  6,745  acres  and  a  storage  capacity  of 
6,745  acre-feet  at  a  normal  elevation  of 
475  feet  and  include:  (1)  A  proposed 
powerhouse  with  a  total  installed 
capacity  of  4  megawatts;  (2)  a  proposed 
200-foot-long,  20-foot-diameter 
penstock;  (3)  a  proposed  2-mile-long,  15 
kv  transmission  line;  and  (4) 
appurtenant  facilities.  The  project 
would  operate  in  a  rim-of-river  mode 
and  would  have  an  average  annual 
generation  of  11.6  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 


project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protects  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14012  Filed  6-4-01;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

May  30.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//lpp/jcafion:  Preliminary 
Permit. 

b.  Project  No.  11958-000. 

c.  Date  pled:  April  16,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Lower  Sunshine  Dam  Project  would  be 
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located  on  Sunshine  Creek  in  Park 
County,  Wyoming.  Part  of  the  project 
would  be  on  lands  administered  by 
Greybull  Valley  Irrigation  District. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
Site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number 
(P-l  1958-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issuer  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  docimient  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Greybull 
Valley  Irrigation's  District's  Lower 
Sunshine  Reservior  which  has  a  storage 
capacity  of  58,750  acre-feet  and  would 
consist  of:  (1)  A  proposed  powerho\ise 
with  a  total  installed  capacity  of  5 
megawatts;  (2)  a  proposed  200-foot-long, 
10-foot-diameter  penstock;  (3)  a 
proposed  9-mile-long,  15  kv 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  9.75  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 


1.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
fiie  such  an  application,  to  the 
Conunission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
woiild  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Appli^cant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MQ-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nmnber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

r.  Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-14013  Filed  6-O4-01;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

May  31,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Temporary 
Amendment  of  License. 

b.  Project  No.:  8361-034. 
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c.  Date  Filed:  May  18,  2001. 

d.  Applicant:  Olsen  Power  Partners. 

e.  Name  of  Project:  Olsen  Water 
Power  Project. 

f.  Location:  The  Olsen  Water  Power 
Project  is  located  on  Old  Cow  Creek  in 
Shasta  County,  California.  The  project 
occupies  lands  of  the  United  States 
administered  by  the  U.S.  Bureau  of 
Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Arthur 
Hagood,  SjTiergics  Energy  Services,  191 
Main  Street,  Annapolis,  MD  21401; 
(410)  268-8820. 

i.  FERC  Contact:  Questions  about  this 
notice  can  be  answered  by  Thomas  Lo 
VuUo  at  (202)  219-1168  or  e-mail 
address:  thomas.lovullo@ferc.fed.us. 
The  Commission  cannot  accept 
comments,  recommendations,  motions 
to  intervene  or  protests  sent  by  e-mail. 
These  documents  must  be  filed  as 
described  below. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
and  protests:  14  days  irom  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  Ueu  of  paper.  See  18  CFR 
385. 2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http: 
//www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  aiTect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Description  of  Request:  Olsen 
Power  Partners  request  a  temporary 
amendment  of  license  article  402  which 
states,  in  part,  that  the  licensee  shall 
discharge  from  the  Olsen  Project 
diversion  structure,  a  continuous 
minimum  flow  of  30  cubic  feet  per 
second  (cfs),  as  measured  at  the  point  of 
diversion,  or  inflow  to  the  project, 
whichever  is  less,  for  the  protection  of 
fish  and  wildlife  resomt;es  in  Old  Cow 
Creek.  The  licensee  proposed  to  reduce 
the  minimum  flow  to  16  cfs  for  a  180 
day  period  from  March  1,  2001.  Olsen 
Power  Partners  stated  that  studies 
would  be  conducted  on  the  effect  of  the 


flow  and  presented  at  the  end  of  the  180 
day  period. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  shoidd 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Conunents,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  tot  he  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in ' 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,  "  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers,  _ 

Secretary. 

(PR  Doc.  01-14064  Filed  6-4-01;  8:45  am] 

BtLUNG  CODE  STM-O^-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6991-4] 

Draft  Great  Lakes  Strategy  of  ttte  Great 
Lakes  Water  Quality  Agreement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability,  public 
meetings  and  the  opportxmity  to 
comment. 

SUMMARY:  Pursuant  to  the  Great  Lakes 
Water  Quality  Agreement  of  1972,  as 
amended  in  1987,  federal,  state  and 
tribal  partners  have  drafted  a  new  Great 
Lakes  Strategy  (The  Strategy).  The 
Strategy  is  a  concise,  high-level 
statement  of  basin  wide  priorities  and 
activities,  reflecting  the  current  state  of 
the  Great  Lakes  basin  ecosystem  and  key 
environmental  goals  for  the  future,  so 
that  a  imified  approach  to 
implementation  can  be  carried  out  by  a 
diverse  set  of  federal,  state,  and  tribal 
agencies. 

The  Strategy  presents  Great  Lakes 
basin  issues  imder  four  broad  categories: 
(1)  Chemical  Integrity:  Reducing  and 
Eliminating  the  Threat  of  Toxic 
Pollution  and  Excess  Nutrients,  (2) 
Physical  Integrity:  Improving  Land  Use, 
Water  Quantity  Management,  and 
Habitat  Protection,  (3)  Biological 
Integrity:  Protecting  Human  Health  and 
the  Ecosystem's  Species,  and  (4) 
Working  Together:  Effectively 
Coordinating  Programs  and  Resources  to 
Ensure  The  Great  Lakes  are  Protected 
and  Restored. 

DATES:  A  draft  of  the  Strategy  will  be 
made  available  to  the  public  by  Jime  1, 
2001. 

Comment  Period:  Comments  on  the 
Strategy  must  be  submitted  no  later  than 
July  31,2001. 

Public  Meetings:  Public  Meetings  on 
the  Strategy  will  be  held  on  the  dates 
and  at  the  locations  listed  below: 

Monday.  June  25,  2001 

Locafion;  Duluth,  MN,  MPCA  Duluth 
Office,  525  Lake  Avenue  South,  Suite 
400,  Duluth,  MN  55802 

Time:  3  p.m.-8  p.m. 

Wednesday,  June  27,  2001 

Location:  Detroit,  MI, 

Southeast  Michigan  Council  of 
Governments,  535  Griswold  Street, 
Suite  300,  Detroit,  Ml  48226 
rime;  3  p.m.-8  p.m. 

Thursday,  June  28,  2001  Niagara 
University,  Niagara  Falls,  NY  14109, 
Dunleavy  Hall.  Rm  127. 

Time:  3  p.m.-8  p.m. 
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Monday,  July  2.  2001 

Location:  Chicago,  IL,  USEPA,  Region  5. 
77  W.  Jackson  Blvd  (Lake  Michigan 
Conference  Room),  Chicago,  IL  60604 
Time:  12  p.m.-5.p.m. 
ADDRESSES:  The  Strategy  can  be  found 
on  the  internet  at  the  following  address: 
http://www.epa.gov/glnpo/. 
Commenters  may  transmit  their 
comments  electronically  by  following 
the  directions  provided  on  the  web  site, 
or  may  send  written  comments  to  Ted 
Smith  at  the  following  address:  U.S. 
EPA,  Great  Lakes  National  Program 
Office.  77  W.  Jackson  Boulevard,  G-17J, 
Chicago,  Illinois,  60604.  Comments  may 
also  be  sent  to  Mr.  Smith  via  facsimile 
at  (312)  353-2018,  or  by  e-mail 
smjth.edivin@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Smith,  EPA-GLNPO,  G-17J.  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604  (312- 
3  5  3-65  7 1  /smith.edwin@epa.gov) 

Dated:  May  23.  2001. 
Gaiy  Gulezian, 

Great  Lakes  National  Program  Director. 
[FR  Doc.  01-14081  Filed  6-04-01;  8:45  am] 

BILIJNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6991-61 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Research 
Strategies  Advisory  Committee  (RSAC) 
of  the  U.S.  EPA  Science  Advisory  Board 
(SAB),  will  meet  on  Tuesday  and 
Wednesday.  June  26  and  27,  2001  at 
EPA  headquarters  in  room  6013  of  the 
Ariel  Rios  Building,  1200  Petmsylvania 
Avenue.  NW..  Washington,  DC  20005. 
The  meeting  will  begin  by  8:30  a.m.  and 
adjourn  no  later  than  5  p.m.  Eastern 
Standard  Time  on  both  days.  The 
meeting  is  open  to  the  public,  however, 
seating  is  limited  and  available  on  a  first 
come  basis. 

Purpose  of  the  Meeting— The  RSAC 
plans  to  complete  its  advisory  on  EPA's 
implementation  of  the  peer  review 
program.  Two  case  studies  have  been 
selected  (i.e.,  the  review  of  the  Agency's 
Risk  Characterization  Handbook,  and  a 
combined  look  at  the  reviews  of  the 
methodology  for  deriving  ambient  water 
quality  criteria  for  the  protection  of 
hiunan  health  and  the  methyl  mercury 
bioacciunulation  factors  report)  to  better 
understand  how  the  peer  review 
guidance  was  followed,  how  the  charge 
questions  helped  focus  the  review,  and 


how  the  product  was  improved  by  the 
review.  The  Committee  will  also  meet 
with  Agency  officials  to  continue  to 
explore  how  the  Agency  identifies, 
evaluates,  and  uses  science  conducted 
outside  EPA  to  inform  its  decisions  and 
how  the  Agency  is  progressing  with  it's 
multiyear  planning  process. 

Charge  to  the  Committee — The  charge 
for  the  Committee*  Advisory  on  the  peer 
review  process  at  EPA  is:  (a)  Is  EPA  peer 
reviewing  the  right  products?  (b)  Are  the 
peer  reviews  conducted  appropriately? 
(c)  Do  the  peer  reviews  make  a 
difference?  (d)  Does  EPA  peer  review  all 
the  science  it  uses  (e.g.,  data  submitted 
from  parties  outside  the  Agency)?  (e) 
Does  the  RSAC  have  additional 
comments/guidance  for  EPA? 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting 
should  contact  Dr.  John  "Jack"  R.  Fowle 
III.  Designated  Federal  Officer.  Science 
Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone  (202) 
564-4547;  FAX  (202)  501-0323;  or  via 
e-mail  ai  fowle.jack@epa.gov.  For  a  copy 
of  the  draft  meeting  agenda,  please 
contact  Ms.  Dorothy  Clark.  Management 
Assistant  at  (202)  564-4537  or  by  FAX 
at  (202)  501-0582  or  via  e-mail  at 
cIai1c.dorothy@epa.gov. 

Materials  that  are  the  subject  of  this 
review  are  available  from  Ms.  Barbara 
Klieforth  of  the  Office  of  Research  and 
Development  (ORD)  at  (202)  564-6787 
or  by  e-mail  at 
klieforth.barbara@epa.gov. 

Providing  Oral  or  Written 
Comments — Members  of  the  public  who 
wish  to  make  a  brief  oral  presentation 
(10  minutes  or  less)  to  the  Committee 
must  contact  Dr.  Fowle  in  writing  (by 
letter  or  by  fax — see  contact  information 
above)  no  later  than  12  noon  Eastern 
Time.  Thursday,  June  19.  2001  in  order 
to  be  included  on  the  Agenda.  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  any  requirements 
for  audio  visual  equipment  (e.g., 
overhead  projector,  35mm  projector, 
chalkboard,  etc),  and  at  least  35  copies 
of  an  outline  of  the  issues  to  be 
addressed  or  the  presentation  itself. 
Written  comments  will  be  accepted 
until  close  of  business  June  27,  2001. 
See  below  for  more  information  on 
providing  written  or  oral  comments. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 


accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structiire,  function,^ 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
ft-om  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  an'd 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  acconunodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Dr. 
Fowle  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  24.  2001. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board . 
(FR  Doc.  01-14083  Filed  &-4-01;  8:45  am) 

BILUNG  CODE  6560-S(Mi 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

summary:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Transfer  Agent  Registration  and 
Amendment  Form. 

Form  Number:  TA-1. 

OMB  Number:  3064-0026. 

Annual  Burden:  Estimated  annual 
niunber  of  respondents:  29  (11 — initial 
registrations;  18 — amendments); 
Estimated  time  per  response  1.25  hours 
(initial  registration),  .17  hours 
(amendment);  Total  annual  burden 
hours  17  hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,  2001. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7660,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  D.C. 
20503. 

FDIC  Contact:  Tamara  R.  Manly.  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Room  F-4058,  Federal 
Deposit  Insurance  Corporation,  550  1 7th 
Street  N.W.,  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
July  5,  2001  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  vmting  the 
FDIC  contact  listed  above. 

SUPPLEMENTARY  INFORMATION:  Section 
17A(c)(l)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78q)  requires  a  bank 
to  register  with  the  appropriate  Federal 
bank  regulator  prior  to  performing  any 
transfer  agent  function.  Under  FDIC 
regulation  12  "IFR  341,  an  insured 
nonmember  bank  uses  Form  TA-1  to 
register  with  the  FDIC. 

Dated:  May  30,  2001. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  01-14051  Filed  6-4-01;  8:45  am) 

BHXMG  CODE  C714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  Of  Agency  Meeting;  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday.  Jime  5.  2001, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  pursuant  to 
sections  552b(c)(2).  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  Tide  5. 
United  States  Code,  to  consider  matters 
relating  to  the  Corporation's  corporate 
and  supervisory  activities. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  June  1.2001. 
Federal  Deptosit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
[FR  Doc.  01-14194  Filed  6-1-01;  11:43  am) 

BILLING  CODE  6714-01— M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  efforts  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
revised  information  collections.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)),  this  notice  seeks 
comments  concerning  FEMA's  use  a 
new  form  title  Small  Business  Claim 
Notice  and  Proof  of  Loss  (Cerro  Grande 
Fire  Assistance  Act.  The  form  will 
impact  small  businesses  and  other  small 
entities;  however,  the  impact  of  this 


collection  will  not  be  disproportionate 
to  the  impact  on  the  general  public. 
FEMA  has  established  cxistomer  service 
offices  and  has  provided  business 
claims  specialists  to  minimize  the 
impact  by  assisting  small  business  in 
completing  the  form.  FEMA  is 
requesting  emergency  processing 
approval  of  this  collection,  imder  the 
provisions  of  OMB  regulation  5  CFR 
1320.13,  for  180  days,  effective  on  or 
before  July  5,  2001.  A  final  OMB 
clearance  package  will  be  submitted  to 
OMB  for  a  long-term  approval  before  the 
end  of  the  assigned  expiration  date. 
Supplementary  Information:  The 
Cerro  Grande  fire  destroyed  and 
damaged  parts  of  Los  Alamos  and 
surrounding  communities  in  May  2000. 
The  Federal  Government  took 
responsibility  for  the  Cerro  Grande  fire 
and  enacted  legislation  knowm  as  the 
Cerro  Grande  Fire  Assistance  Act, 
Public  Law  106-246  to  compensate 
victims  of  the  fire.  Section  lD4(f)  of  the 
Act  requires  the  Director,  FEMA 
promulgate  regulations  for  processing 
and  paying  claims  under  the  Act. 
Subsections  104(b),  (c),  and  (d)  of  the 
Act  require  that  FEMA  establish  a 
process  to  receive,  investigate,  evaluate, 
determine  and  settle  claims  against  the 
United  States  by  victims  of  the  Cerro 
Grande  fire.  FEMA's  regidations  to 
implement  the  Act  is  published  at  44 
CFR  part  295,  Disaster  Assistance;  Cerro 
Grande  Fire  Assistance;  Final  Rule 
(Federal  Register  Volume  66,  Number 
55,  dated  Wednesday,  March  21,  2001, 
pages  15948-15966).  The  Small 
Business  Claim  Notice  and  Proof  of  Loss 
form  is  the  only  form  that  will  be  used 
for  small  business-loss  claims  to  carry 
out  the  purposes  of  the  Act. 

Collection  of  Information 

Title:  Small  Business  Claim  Notice 
and  Proof  of  Loss. 

Type  of  Information  Collection:  New 
collection. 

Abstract:  The  form  requests  basic 
information  identifying  claimant(s)  and 
describing  their  business  loses  in  order 
to  ascertain  a  claimant's  eligibiUty  for 
Cerro  Grande  fire  claims  assistance.  The 
information  is  intended  to  be  the  only 
step  for  a  business  claimant  who  seeks 
compensation  of  $10,000  or  less  under 
the  Cerro  Grande  Fire  Assistance  Act.  It 
will  be  used  by  FEMA  and  .other  Federal 
agencies  to  determine  whether  a 
claimant  has  made  the  election  of 
remedies— the  CGFAA.  the  Federal  Tort 
Claims  Act,  or  a  civil  action  authorized 
by  any  other  law,  and  to  track  claims 
from  the  date  received  until  the  date  of 
final  pajmient.  It  will  also  be  used  to 
determine  eligibility  for  compensation, 
evaluate  the  claim,  and  make  payment 
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FEMA  and  contractors  will  be  able  to 
cross  check  against  insurance 
subrogation  claims  and  other  payments 
and  settlements  to  prevent  duplication 
of  benefits.  The  claimant's  statements 
are  made  under  penalty  or  perjury  and 
subject  claimants  to  the  provisions  of  18 
U.S.C.  section  1001  relating  to  false 
statements. 

Affected  Public:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  1 ,250 
annually. 

Estimated  Hour  Burden  Per  Response: 
30  minutes. 

Estimated  Total  Annual  Burden 
Hours.  625  hours. 

Estimated  Annual  Cost  To 
Respondents.  We  have  estimated  that 
the  annualized  cost  to  respondents  for 
the  hour  burdens  will  be  approximately 
$100  per  respondent,  on  average.  FEMA 
has  offset  this  burden  for  most  clciimants 
by  allowing  claimants  who  successfully 
complete  the  process  to  an  award  to 
receive  an  additional  5%  of  their 
compensation,  with  a  minimum  of  $100 
to  a  maximum  or  $500  on  this  type  of 
small  business  claim,  for  claims 
compensation  expenses.  Claimants  who 
do  not  complete  the  claims  process  or 
who  do  not  receive  any  compensation 
will  not  receive  the  claims  preparation 
fee. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  evalute  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
acciuacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Send  written  comments  to 
OMB  within  (insert  date  30  days  from 
the  date  of  publication]  of  this  notice. 
FEMA  will  continue  to  receive 
comments  for  an  additional  30  days. 
Such  comments  should  be  submitted  in 
writing  to  Muriel  B.  Anderson,  Chief, 
Records  Management  Branch,  Program 
Services  Division.  Operations  Support 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Room  316,  Washington,  DC  20472. 
Telephone  number  (202)  646-2625, 
FAX  number  (202)  646-3347,  and  e- 


mail  address: 

muriel .  anderson&f ema.gov. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  the 
attention  of  the  OMB  Desk  Officer  for 
FEMA,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10102,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Ms.  Anderson  for  copies  of  the 
proposed  collection  of  information. 

Dated:  May  30.  2001. 
Reginald  Trujillo, 

Director,  Pmgram  Services  Division, 

Operations  Support  Directorate. 

IFR  Doc.  01-14039  Filed  6-04-01;  8:45  am] 

BiLUNG  CODE  «74«-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1370-OR] 

Minnesota;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Minnesota  (FEMA-1 3  70-DR) ,  dated 
May  17,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  29.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  29, 
2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-14034  Filed  6-4-01;  8:45  am] 
BILLING  COOE  671S-(»-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 372-DR] 

Puerto  Rico;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Puerto  Rico  (FEMA- 
1372-DR),  dated  May  16.  2001,  and 
related  determinations. 
EFFECTIVE  DATE:  May  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  11, 
2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  ase  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and. 
Recovery  Directorate. 
[FR  Doc.  01-14035  Filed  6-4-01;  8:45  am] 
BILLING  COOE  C71S-0a-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 374-DR] 

Colorado;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Colorado 
(FEMA-1374-DR),  dated  May  17,  2001, 
and  related  determinations. 
EFFECTIVE  DATE:  May  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
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SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
17,  2001,  the  President  declared  a  major 
disaster  xmder  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Colorado, 
resulting  from  severe  winter  storms  on  April 
11-22,  2001,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  5121  (Stafford  Act).  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Colorado. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  fttjm  hinds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  In  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for' the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Steven  R.  Emory  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfBcer  for  this  decleired  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Colorado  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Baca,  Bent,  Cheyenne,  Crowley,  Kiowa, 
Lincoln,  Logan,  Morgan,  Phillips,  Prowers, 
Sedgwick,  Washington,  Weld  and  Yuma 
Counties.  _ 

All  coimties  within  the  State  of 
Colorado  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 


Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

)oe  M.  Allbaugh, 

Director. 

[FR  Doc.  01-14036  Filed  6-4-01;  8:45  am] 

BNJJNC  COOE  •71S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 367-OR] 

Iowa;  Amendment  No.  3  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa,  (FEMA-1 367-DR),  dated 
May  2,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  2 1 ,  2001 . 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  2,  2001: 

Henry  County  for  Individual  and  Public 
Assistance. 

Sac  County  for  Individual  Assistance 
(already  designated  for  Public  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-14031  Filed  6-4-01;  8:45  am] 
BtLLmO  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 367-DR] 

Iowa;  Amendment  No.  4  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  (FEMA-1 367-DR).  dated 
May  2,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  24,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Iowa  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
afi^ected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  2,  2001: 

Clayton  and  Jackson  Counties  for 
Categories  C  through  G  under  the  Public 
Assistance  program  (already  designated  for 
Individual  Assistance  and  Categories  A  and 
B  under  the  Public  Assistance  program). 

Allamakee,  Clinton,  and  Dubuque  Counties 
for  Public  Assistance  (already  designated  for 
Individual  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Familv 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Robert  I.  Adamcik, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-14032  Filed  6-4-01;  8:45  am] 

BILLING  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 370-OR] 

Minnesota;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice.. 
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summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Minnesota,  (FEMA-1370-DR), 
dated  May  16,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  29.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Minnesota  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  16,  2001: 

Mower.  Olmsted,  and  Rice  Counties  for 
Individual  Assistance. 

Aitkin,  Carlton,  Kanat)ec,  Mills  Lacs,  Otter 
Tail,  Pine,  Sibley,  Steams,  and  Wright 
Counties  for  Individual  Assistance  and 
Public  Assistance. 

Big  Stone,  Clay.  Dakota,  Lac  qui  Parle, 
Morrison,  Norman,  Polk,  Ramsey,  Redwood, 
Renville,  Swift,  Todd,  Traverse  and  Wilkin 
Counties  for  Individual  Assistance  (already 
designated  for  Public  Assistance). 

Becker,  Brown,  Douglas,  Kittson,  Lake,  Le 
Sueur,  Marshall,  Nicollet,  Pope  and  Scott 
Counties  for  Public  Assistance. 

Benton  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

[FR  Doc.  01-14033  Filed  6-4-01;  8:45  am] 

BILLING  COO€  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1375-DR] 

South  Dakota;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 


{FEMA-1375-DR),  dated  May  17.  2001. 
and  related  determinations. 
EFFECTIVE  DATE:  May  17,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  May 
17.  2001,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C. 
5121,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, 
resulting  from  severe  winter  storms,  flooding, 
and  ice  jams  on  March  1 ,  2001 ,  through  April 
30,  2001.  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  use.  5121  (Stafford  Act).  I,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Sta^ord 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  \lanagement 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Gracia  Szczech  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  South  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster: 

Beadle,  Brookings.  Clark,  Codington,  Grant, 
Hamlin,  Kingsbury,  Mellette,  Roberts, 
Sanborn,  and  Spinks  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of  South 
Dakota  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 


Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

|oe  M.  Allbaugh, 

Director. 

[FR  Doc.  01-14037  Filed  6-4-01;  8:45  am) 

BILLING  CODE  6718-02-^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1375-DR] 

South  Dakota;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Deciaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  South  Dakota  (FEMA-1375- 
DR).  dated  May  17.  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  29.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  South  Dakota  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
17.2001: 

Brown,  Day,  Hanson,  Marshall,  Moody  and 
Turner  Counties  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Lacy  E.  Siuter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  01-14038  Filed  6-4-01;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  March  20, 
2001. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  March  20,  2001.' 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  grovsrth  in  output. 
To  further  its  long-run  objectives,  die 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  reducing  the  federal 
funds  rate  to  an  average  of  aroimd  5 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  May  23,  2001. 

Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  01-14054  Filed  6-4-01;  8:45  am] 

BILLINQ  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  April  18, 
2001. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  telephone  conference  meeting  held 
on  April  18.  2001.1 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  reducing  the  federal 
funds  rate  to  an  average  of  around  4-1/ 
2  percent. 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  March  20.  2001. 
which  include  the  domestic  pmhcy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 

*  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  telephone  conference  meeting  of 
April  18,  2001,  which  include  the  domestic  policy 
directive  issued  at  that  telephone  conference 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


By  order  of  the  Federal  Open  Market 
Committee.  May  23.  2001. 

Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
[FR  Doc.  01-14055  Filed  6-^1-01;  8:45  am] 

BHJJNG  COOE  aZIfr-OI-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10  a.m..  Monday.  June 
11.2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets.  NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
.approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  June  1,  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-14226  Filed  6-1-01;  12:17  pm] 

BILLINO  CODE  8210-01-^ 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 110] 

Policy  Statement  on  Payments  System 
Risk;  $50  Million  Fedwire  Securities 
Transfer  Limit 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Request  for  comment  on  policy. 

SUMMARY:  The  Board  is  requesting 
comment  on  the  desirability  of  retaining 
the  current  $50  million  limit  on  the 


transaction  size  of  book-entry  securities 
transfers  on  Fedwire. 
EFFECTIVE  DATE:  Comments  must  be 
received  by  August  6,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1 110,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  coiutyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  piu^uant  to  §261.12, 
except  as  provided  in  §  261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Associate  Director  (202/452- 
3174),  Stacy  Coleman,  Manager  (202/ 
452-2934).  or  Doug  Conover.  Financial 
Services  Analyst  (202/452-2887), 
Division  of  Reserve  Bank  Operations 
and  Payment  Systems. 
SUPPLEMENTARY  INFORMATION:  This  is 
one  of  Hve  notices  regarding  payments 
system  risk  that  the  Board  is  issuing  for 
public  comment  today.  Two  near-term 
proposals  concern  the  net  debit  cap 
calculation  for  U.S.  branches  and 
agencies  of  foreign  banks  (Docket  No.  R- 
1108)  and  modifications  to  the 
procedures  for  posting  electronic  check 
presentments  to  depository  institutions' 
Federal  Reserve  accounts  for  purposes 
of  measuring  daylight  overdrafts  (Docket 
No.  R-1 109).  In  addition,  the  Board  is 
requesting  comment  on  the  benefits  and 
drawbacks  to  several  potential  longer- 
term  changes  to  the  Board's  payments 
system  risk  (PSR)  policy,  including 
lowering  self-assessed  net  debit  caps, 
eliminating  the  two-week  average  caps, 
implementing  a  two-tiered  pricing 
system  for  collateralized  and 
uncoUateralized  daylight  overdrafts,  and 
rejecting  payments  with  settlement -day 
finality  that  would  cause  an  institution 
to  exceed  its  daylight  overdraft  capacity 
level  (Docket  No.  R-1  111).  The  Board  is 
also  issuing  today  an  interim  policy 
statement  and  requesting  comment  on 
the  broader  use  of  collateral  for  daylight 
overdraft  purposes  (Docket  No.  R-1 107). 
Furthermore,  to  reduce  burden 
associated  with  the  PSR  policy,  the 
Board  recently  rescinded  the 
interafftliate  transfer  (Docket  No.  R- 
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1106)  and  third-party  access  policies 
(Docket  No.  R-llOO). 

The  Board  requests  that  in  filing 
comments  on  these  proposals, 
commenters  prepare  separate  letters  for 
each  proposal,  identifying  the 
appropriate  docket  number  on  each. 
This  will  facilitate  the  Board's  analysis 
of  all  comments  received. 

I.  Background 

Beginning  in  1985,  the  Board  adopted 
and  subsequently  modified  a  policy  to 
reduce  the  risks  that  payment  systems 
present  to  the  Federal  Reserve  Banks,  to 
the  banking  system,  and  to  other  sectors 
of  the  economy.  An  integral  component 
of  the  PSR  policy  was  to  control 
depository  institutions'  use  of  intraday 
Federal  Reserve  credit,  commonly 
referred  to  as  "daylight  credit"  or 
"daylight  overdrsifts."  The  Board's 
intention  was  to  address  the  Federal 
Reserve's  risk  as  well  as  risks  on  various 
types  of  private-sector  networks, 
primarily  large-dollar  payments 
systems. 

As  part  of  modifications  to  the  PSR 
policy  in  1988,  the  Board  imposed  a  $50 
million  limit  on  the  par  value  of 
individual  book-entry  securities 
transfers  on  the  Fed  wire  system  (52  FR 
29255,  August  6, 1987).  >  The  purpose  of 
the  $50  million  limit  was  to  encourage 
government  securities  dealers  to  split 
large  trades  into  multiple  partial 
deliveries  and,  thereby,  reduce 
subsequent  book-entry  securities-related 
daylight  overdrafts.  The  Board 
anticipated  that  government  securities 
dealers'  practice  of  building  securities 
inventories  to  meet  large  trade 
obligations  would  diminish  and  book-   • 
entry  securities  transfer  volume  would 
be  distributed  more  evenly  throughout 
the  day.  The  Board  recognized, 
however,  that  the  effectiveness  of  the 
$50  million  limit  depended  on  dealers 
accepting  multiple  deliveries  for  the 
completion  of  a  single  trade  obligation. 
As  a  result.  Federal  Reserve  staff  worked 
with  the  Public  Securities  Association 
(PSA)  to  develop  delivery  guidelines 
that  incorporated  necessary  changes 
related  to  the  $50  million  limit.^ 

Prior  to  the  implementation  of  the  $50 
miUion  limit,  the  PSA's  delivery 
guidelines  required  trade  obligations  to 
be  delivered  in  full.  As  a  result,  dealers 
often  had  to  accumulate  securities  in  the 
full  amount  of  the  trade  before  they 


'  The  S50  million  limit  does  not  apply  to  original 
issue  deliveries  o(  book-entry  securities  from  a 
Reserve  Bank  to  a  depository  institution  or 
transactions  sent  to  or  by  a  Reserve  Bank  in  its 
capacity  as  fiscal  agent  for  the  United  States  or 
international  organizations. 

'  The  PSA  is  now  known  as  the  Bond  Market 
Association. 


could  deliver  them.  Partial  deliveries, 
those  for  less  than  the  full  amount  of  the 
trade  obligation,  were  typically  returned 
to  the  sending  institution.  The 
incentives  to  minimize  fail-to-deliver 
costs  and  maximize  fail-to-receive 
benefits  strongly  influenced  dealers' 
decisions  regarding  their  settlement  of 
government  securities  trades.^  Because 
fail  costs  are  proportional  to  the  size  of 
unfulfilled  obligations,  dealers  typically 
organized  their  deliveries  to  fulfill  their 
largest  obligations  first.  In  addition,  in 
order  to  maximize  fail  benefits,  a  dealer 
selling  and  buying  the  same  type  of 
security  could  strategically  delay  its 
deliveries  of  that  security  until  the  end 
of  the  day,  hoping  that  counterparties 
trying  to  deliver  die  same  securities 
would  be  unable  to  settle  their 
obligations  before  the  close  of  the 
securities  transfer  system.*  These 
incentives  often  led  dealers  to  stockpile 
large  amounts  of  securities  imtil  very 
near  the  end  of  the  day. 

To  stockpile  large  amounts  of 
seciu'ities  until  very  near  the  end  of  the 
day  in  a  delivery-versus-payment 
environment,  dealers  often  used 
daylight  credit  at  their  clearing  banks. 
The  clearing  banks,  in  turn,  had  to  hold 
positive  balances  in  their  Federal 
Reserve  accounts  or  use  Federal  Reserve 
daylight  credit.  As  a  dealer  accumulates 
securities  and  holds  them  diuing  the 
day  to  deliver  on  its  largest  obligations 
first,  its  overdraft  becomes  larger  and 
lasts  longer.  In  the  absence  of  charges 
for  daylight  credit,  however,  the  dealers' 
had  no  incentive  to  economize  on 
daylight  credit  but  had  a  strong 
incentive  to  avoid  the  substantial  costs 
associated  with  failing  to  deliver  on 
large  obligations.  In  addition,  because 
securities  deliveries  were  often  delayed 
until  near  the  close  of  the  Fedwire  book- 
entry  secvuity  transfer  system,  the 
Federal  Reserve  frequenUy  extended  the 
system's  operating  hours. 

Althougn  the  Board  intended  the  $50 
million  limit  to  promote  the  acceptance 
of  partial  deliveries,  dealers  had  limited 
incentive  to  change  their  delivery 


'  Fail  costs  are  the  costs  dealers  incur  if  they  fail 
to  deliver  securities  to  a  counterparty  on  the  agr«ed 
settlement  day.  These  costs  can  be  significant 
because  a  dealer  that  fails  to  deliver  securities  may 
have  to  obtain  overnight  financing  as  well  as  forego 
any  interest  that  the  security  accrues  between  the 
agreed  and  actual  settlement  days.  The  purchasing 
counterparty  that  does  not  receive  its  securities  on 
the  agreed  settlement  day  benefits  because  that 
party  typically  receives  liie  accrued  interest  on 
those  securities,  yet  postpones  financing  the 
securities  until  they  are  actually  delivered. 

*  Because  many  government  securities  dealers 
take  long  and  short  positions  in  the  same  security 
among  a  relatively  small  group  of  counterparties,  a 
dealer  could  be  expected  to  deliver  a  security  to  one 
counterparty  and  receive  the  same  security  from 
another  counterparty. 


practices.  Under  the  PSA  good  delivery 
guidelines,  dealers  no  longer  needed  to 
stockpile  securities.  As  soon  as  an 
inventory  of  $50  million  in  a  particular 
security  was  obtained,  dealers  could 
inunediately  deliver  that  $50  million  to 
a  different  counterparty,  receiving  funds 
to  cover  any  overdraft  associated  with 
the  original  receipt  of  that  security.  In 
effect,  the  transfer  limit  and  the  PSA's 
modified  delivery  guidelines  allowed 
dealers  to  accept  partial  deliveries  and 
effectively  reduced  the  maximum  size  of 
any  required  position  to  $50  million. 
Nonetheless,  without  fees  on  daylight 
overdrafts,  dealers  could  continue  to 
stockpile  securities  without  incurring 
any  explicit  costs.  Most  dealers, 
therefore,  did  not  change  their  behavior 
significantly,  and  the  limit  had  very 
little  impact  on  the  clearing  banks'  use 
of  daylight  credit. 

When  the  Board  began  charging  a  fee 
for  daylight  overdrafts  in  1994,  most 
clearing  banks  decided  to  pass  on  these 
charges  to  their  government  securities 
dealers.  Because  government  securities 
dealers  generally  relied  heavily  on 
intraday  credit  to  conduct  their 
transactions,  the  fee  provided  a  strong 
incentive  for  most  major  dealers  to  send 
securities  earlier  in  the  day  while  the 
limit  and  the  PSA  delivery  guidelines 
allowed  dealers  to  send  and  required 
their  counterparties  to  accept  partial 
deliveries  in  $50  million  increments.  As 
dealers  began  to  send  securities  earlier 
in  the  day.  Federal  Reserve  daylight 
overdrafts  decreased  substantially.' 

II.  Eflectiveness  of  the  $50  Million  Limit 

As  part  of  a  broad  review  of  the 
Federal  Reserve's  daylight  credit 
policies,  the  Board  considered  the 
effectiveness  of  the  $50  million  limit 

Eolicy,  with  a  focus  on  whether  the 
mit  imposes  an  undue  regulatory 
burden.  To  understand  better  the 
industry's  view  of  the  limit.  Federal 
Reserve  staff  met  with  representatives  of 
primary  dealers,  clearing  banks,  and 
industry  utilities.  Federal  Reserve  staff 


'  Because  the  limit  forced  receiving  dealers  to 
accept  multiple  deliveries  for  the  settlement  of  one 
trade,  the  receiver  could  not  force  the  sender  to 
stockpile  securities.  For  example,  if  a  dealer  had  an 
obligation  to  deliver  SlOO  million  of  a  certain 
security,  expected  to  receive  S90  million  of  the 
same  issue,  and  already  held  $10  million  of  that 
security  in  its  account,  delivery  of  its  obligation 
would  be  dependent  upon  first  receiving  the 
expected  S90  million,  if  a  limit  were  not  present. 
With  the  limit  in  place,  the  dealer  could 
immediately  forward  $50  million  of  that  security  as 
soon  as  it  was  received,  rather  than  waiting  for  the 
entire  $90  million.  To  the  extent  that  a  dealer  buys 
securities  from  many  counterparties  and  that 
deliveries  from  these  counterparties  are  dependent 
on  receipt  of  their  own  purchases,  the  limit  allows 
deliveries  to  occur  earlier  than  otherwise  possible, 
reducing  the  liquidity  required  to  settle  the  total, 
amount  of  transactions. 
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learned  that  many  government 
securities  dealers  and  their  clearing 
banks  support  retaining  the  $50  million 
limit.  These  representatives  believe  that 
removing  the  limit  could  increase 
position  building  and  seciuities-related 
overdrafts  despite  the  existence  of 
daylight  overdraft  fees.  In  addition,  the 
representatives  stated  that  removing  the 
limit  would  likely  require  costly  system 
changes  throughout  the  industry.  Given 
that  die  industry  bears  a  significant 
portion  of  the  costs  and  benefits  of  the 
limit,  both  in  terms  of  transaction  fees 
and  reduced  overdraft  fees,  the  support 
of  the  limit  voiced  by  industry 
representatives  reflects  their  perception 
that  the  limit  has  a  positive  net  effect  on 
the  government  securities  settlement 
system. 

Industry  representatives  indicated 
that  removal  of  the  limit  would  likely 
lead  the  industry  to  demand  that 
securities  trades  be  settled  in  full  and  to 
reject  partial  deliveries.  While  current 
delivery  guidelines  encourage 
acceptance  of  partial  deliveries, 
industry  representatives  expressed 
concern  that  there  would  be  no 
technical  mechanism  to  enforce  these 
guidelines.  The  Board  believes  the  $50 
million  limit  on  book-entry  securities 
transfers  in  combination  with  daylight 
overdraft  fees  has  been  effective  in 
reducing  daylight  overdrafts.  Because 
the  limit  appears  to  have  a  net  positive 
effect,  the  Board  is  disposed  to  retaining 
the  limit.  The  Board,  however,  would 
like  to  ensure  that  it  considers  the 
perspectives  of  all  parties  before  making 
a  final  determination  regarding  the 
retention  of  this  limit. 

ni.  Request  for  Comment 

The  Board  is  proposing  to  maintain  its 
current  policy  limiting  the  size  of 
individual  book-entry  security  transfers 
on  Fedwire  to  $50  million  in  par  value. 
The  Board  is  requesting  comment  on  all 
aspects  of  the  $50  million  limit  as  well 
as  on  the  following  questions: 

1.  Should  the  limit  be  retained? 
If  yes,  is  $50  million  a  reasonable 

level  for  the  limit?  Do  the  benefits  of  the 
limit  support  a  reduction  of  the  limit  to 
$25  million?  Or,  would  a  higher  limit 
reduce  transaction  costs  but  maintain 
the  existing  benefits  of  the  limit?  Would 
changing  the  limit  require  costly  system 
changes? 

If  no,  what  would  be  the  effect  of 
eliminating  the  $50  million  limit  on 
delivery  fails,  daylight  overdrafts,  and 
dealer  costs?  In  particular,  would 
eliminating  the  limit  require  costly 
system  changes? 

2.  Does  the  limit  impose  any 
significant  costs  on  dealers  or  clearing 


banks,  net  of  any  benefits  ftt)m  reduced 
overdrafts? 

3.  Does  the  limit  promote  specific 
benefits  in  the  government  securities 
market  other  than  reduced  overdrafts? 

IV.  Competitive  Impact  Analysis 

Under  its  competitive  equity  policy, 
the  Board  assesses  the  competitive 
impact  of  changes  that  have  a 
substantial  effect  of  payments  system 
participants.*^  The  Board  believes  that 
retention  of  the  $50  million  securities 
transfer  limit  will  have  no  adverse  effect 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Federal 
Reserve  Banks  in  providing  similar 
transfer  services. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U,S.C.  ch. 
3506;  5  CFR  1320  appendix  A.l),  the 
Board  has  reviewed  the  request  for 
comments  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget.  The  collection 
of  information  pursuant  to  the 
Paperwork  Reduction  Act  contained  in 
the  policy  statement  will  not  unduly 
burden  depository  institutions. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2001. 
lennifer  I.  lohnson, 
Secretary  of  the  Board. 
|FR  Doc.  01-13981  Filed  6-4-01;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-1 109] 

Policy  Statement  on  Payments  System 
Risk;  Modifications  to  Daylight 
Overdraft  Posting  Rules  for  Electronic 
Check  Presentments 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Request  for  comment  on  policy. 

SUMMARY:  The  Board  is  requesting 
comment  on  a  change  to  the  procedures 
for  measuring  daylight  overdrafts  in 
depository  institutions'  Federal  Reserve 
accounts.  The  Board  proposes  to  modify 
the  procedures  to  allow  debits 
associated  with  electronic  check 
presentment  (ECP)  transactions  to  post 
at  1:00  p.m.  local  time.'  The  current 


"These  assessment  procedures  are  described  in 
the  Board's  policy  statement  entitled  "The  Federal 
Reserve  in  the  Payments  System"  (55  FR  11648, 
March  29,  1990). 

'  In  the  event  an  electronic  check  presentment  is 
delayed  past  12:00  p.m.  local  "time,  the  Reserve 
Banks  will  post  the  transaction  on  the  next  clock 
hour  that  is  at  least  one  hour  after  presentment 
takes  place  but  no  later  than  3:00  p.m.  local  time. 


posting  times  for  ECP  transactions  often 
create  a  disincentive  for  depository 
institutions  to  use  Federal  Reserve 
electronic  check  presentment  services, 
and  the  Board  proposes  to  remove 
barriers  that  may  discourage  their  use. 
EFFECTIVE  DATE:  Comments  must  be 
received  by  August  6,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1109,  may  be 
mailed  to  Ms.  Jennifer ).  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551  or 
mailed  electronically  to 
regs,comments@f ederalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
■  entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  pursuant  to  §261.12, 
except  as  provided  in  §  261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14, 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Associate  Director  {202/452- 
3174),  Stacy  Coleman,  Manager  (202/ 
452-2934),  or  Jeffrey  Yeganeh,  Senior 
Financial  Services  Analyst  (202/728- 
5801),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems. 
SUPPLEMENTARY  INFORMATION:  This  is 

one  of  five  notices  regarding  payments 
system  risk  that  the  Board  is  issuing  for 
public  comment  today.  Two  near-term 
proposals  concern  the  net  debit  cap 
calculation  for  U.S.  branches  and 
agencies  of  foreign  banks  (Docket  No.  R- 
1108)  and  the  book-entry  securities 
transfer  limit  (Docket  No.  R-1110).  In 
addition,  the  Board  is  requesting 
comment  on  the  benefits  and  drawbacks 
to  several  potential  longer-term  changes 
to  the  Board's  payments  system  risk 
(PSR)  policy,  including  lowering  self- 
assessed  net  debit  caps,  eliminating  the 
two-week  average  caps,  implementing  a 
two-tiered  pricing  system  for 
collateralized  and  uncoUateralized 
daylight  overdrafts,  and  rejecting 
payments  with  settlement-day  finality 
that  would  cause  an  institution  to 
exceed  its  daylight  overdraft  capacity 
level  (Docket  No,  R-1111).  The  Board  is 
also  issuing  today  an  interim  policy 
statement  and  requesting  comment  on 
the  broader  use  of  collateral  for  daylight 
overdraft  purposes  (Docket  No,  R-1107). 
Furthermore,  to  reduce  burden 
associated  with  the  PSR  policy,  the 
Board  recently  rescinded  the 
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interaffiliate  transfer  (Docket  No.  R- 
1106)  and  third-party  access  policies 
(Docket  No.  R-llOO). 

The  Board  requests  that  in  filing 
comments  on  these  proposals, 
commenters  prepare  separate  letters  for 
each  proposal,  identifying  the 
appropriate  docket  number  on  each. 
This  will  facilitate  the  Board's  analysis 
of  all  comments  received. 

I.  Background 

The  Board's  PSR  policy  establishes 
maximiun  limits  (net  debit  caps)  and 
fees  on  daylight  overdrafts  in  depository 
institutions'  accounts  at  Federal  Reserve 
Banks.  When  the  Board  adopted 
daylight  overdraft  fees,  the  Federal 
Reserve  Banks  began  measuring 
depository  institutions'  intraday 
account  balances  according  to  a  set  of 
"posting  rules  "  established  by  the 
Board.  These  rules  comprise  a  schedule 
for  the  posting  of  debits  and  credits  to 
institutions'  Federal  Reserve  accounts 
for  different  types  of  payments.  ^  The 
Board's  objectives  in  designing  the 
posting  rules  include  minimizing 
intraday  float,  facilitating  depository 
institutions'  monitoring  and  control  of 
their  cash  balances  during  the  day,  and 
reflecting  the  legal  rights  and 
obligations  of  parties  to  payments.  The 
Board's  objective  of  minimizing 
intraday  float  is  especially  important  in 
light  of  the  daylight  overdraft  fee,  which 
gives  intraday  credit  an  explicit  value. 
The  posting  rules  attempt  to  eliminate 
aggregate  Federal  Reserve  intraday  float 
because  such  float  would  be  equivalent 
to  vn)  riced  Federal  Reserve  daylight 
credi  . 

As  part  of  a  broad  review  of  its  PSR 
policies,  the  Board  evaluated  the 
effectiveness  of  the  current  posting  rules 
and  found  these  rules  to  be  generally 
effective  and  well  understood  by  the 
industry.  In  reviewing  the  posting  rules, 
however,  the  Board  found  that  the 
posting  times  for  EC?  transactions  often 
create  a  disincentive  for  depository 
institutions  to  use  Federal  Reserve 
electronic  check  services.  The  Federal 
Reserve  Banks  deliver  the  majority  of 
electronic  check  presentments  in  the 
morning,  and  thT  delivery  of  the  ECP 
files  constitutes  legal  presentment  of  the 
checks  under  the  terms  of  the  Federal 
Reserve's  uniform  Operating  Circular  3. 
In  accordance  with  the  Board's 
objectives  in  designing  the  posting 
rules,  the  ciurent  posting  rules  stipulate 
that  debits  to  depository  institutions' 
Federal  Reserve  accounts  for  check 
presentments  occur  on  the  next  clock 


'  See  "Federal  Reserve  Policy  Statement  on 
Payments  System  Risk."  section  I.A  (57  FR  47093, 
October  14.  1992). 


hour  that  is  at  least  one  hour  after 
presentment  takes  place,  beginning  at 
11:00  a.m.  Eastern  Time  (ET)  and  no 
later  than  3:00  p.m.  local  time.^  Because 
the  Reserve  Banks  generally  deliver 
electronic  check  presentments  in  the 
morning,  the  corresponding  debits  occur 
at  11:00  a.m.  ET.  As  a  result,  for  many 
depository  institutions,  the  posting 
times  for  electronic  check  presentments 
are  earlier  than  the  posting  times 
associated  with  their  paper  check 
presentments. 

The  often  earlier  debit  posting  times 
associated  with  electronic  check 
presentments  have  caused  some 
depository  institutions  to  incur  daylight 
overdrafts  earlier  in  the  day  and,  in 
many  cases,  for  longer  periods  of  time. 
Because  the  Reserve  Banks  charge 
depository  institutions  a  fee  for  the 
amount  and  duration  of  their  Federal 
Reserve  daylight  credit  use,  the  daylight 
overdraft  charges  of  some  institutions 
that  have  moved  to  electronic  check 
services  have  grown  substantially.  As  a 
result,  some  depository  institutions 
have  asserted  that  the  increases  in  their 
daylight  overdraft  charges  have  reduced 
or  eliminated  the  benefits  of  using 
Federal  Reserve  electronic  check 
services. 

The  Federal  Reserve  is  interested  in 
removing  barriers  that  may  discoiu^ge 
depository  institutions  from  using 
electronic  check  services.  For  several 
years,  the  Federal  Reserve  has  been 
working  on  various  initiatives  to  apply 
electronic  technologies  to  the  check 
collection  process  to  gain  efficiencies 
and  to  reduce  the  associated  costs  and 
risks.  Electronic  check  services  provide 
operational  efficiencies,  improve 
acciuacy  of  information,  reduce  costs, 
improve  the  likelihood  of  timely 
presentment,  and  improve  opportunities 
for  accessing  and  using  cash 
management  information.  The  Board  is 
requesting  comment  on  a  proposed 
change  to  the  posting  times  for  ECP 
transactions  to  remove  a  barrier  to  the 
use  of  ECP. 

The  Board  also  notes  that  its  daylight 
credit  policies  are  primarily  intended  to 
address  intraday  risk  to  the  Federal 
Reserve  arising  from  daylight  overdrafts. 
Most  transactions  that  lack  settlement- 
day  finality,  such  as  checks,  however, 
pose  primarily  interday,  rather  than 
intraday,  risk.  Modifying  the  posting 


^  On  the  day  a  paying  bank  receives  a  cash  item 
from  a  Reserve  Bank,  it  shall  settle  for  the  item  so 
that  the  praceeds  of  the  settlement  are  available  to 
its  Administrative  Reserve  Bank,  or  return  the  item, 
by  the  latest  of  (1)  the  next  clock  hour  that  is  at  least 
one  hour  after  the  paying  bank  receives  the  item: 
(2)  9:30  a.m.  Eastern  Time;  or  (3)  such  later  time 
as  provided  in  the  Reserve  Banks'  operating 
circulars  (12  CFR  210.9(b)). 


times  associated  with  ECP  transactions 
should  not  create  significant,  if  any, 
additional  credit  risk  for  the  Reserve 
Banks. 

n.  Posting  Times  for  ECP  Transactions 

The  Board  proposes  modifying  the 
daylight  overdraft  posting  rules  to  allow 
debits  associated  with  ECP  transactions 
to  post  at  1:00  p.m.  local  time  in  order 
to  remove  the  disincentive  created  by 
the  current  posting  rules  for  depository 
institutions  to  use  Federal  Reserve 
electronic  check  presentment  services.* 
A  1:00  p.m.  local  time  posting  time 
should  remove  the  disincentive  to  move 
to  electronic  check  presentment  services 
created  by  the  current  posting  rules.  The 
Reserve  Banks  generally  deliver 
electronic  check  presentment  files  by 
10:00  a.m.  ET;  and.  therefore,  many 
depository  institutions  currently  receive 
the  related  debits  at  11:00  a.m.  ET.*  For 
many  depository  institutions,  especially 
those  not  located  in  the  Eastern  Time 
zone,  the  11:00  a.m.  ET  posting  time  is 
substantially  earlier  than  the  posting 
times  associated  with  their  paper  check 
presentments.  A  posting  time  of  1:00 
p.m.  local  time  should  reduce  or 
eliminate  the  increase  in  daylight 
overdraft  charges  potentially  created  by 
the  difference  between  the  posting  times 
of  ECP  and  paper  check  presentment 
transactions. 

The  Board  also  considered  posting 
ECP  debits  at  the  time  the  paying  bank's 
paper  check  presentments  would  have 
been  posted.  The  problem  with 
matching  the  posting  times  of  ECP  and 
paper  check  presentments  is  that,  over 
time,  as  electronic  check  presentments 
replace  the  physical  delivery  of  the 
paper  checks  for  a  larger  proportion  of 
banks  and  courier  routes  are  modified  or 
eliminated,  there  is  no  longer  a 
reasonable  basis  for  determining 
specific  ECP  posting  times  for  each 
depository  institution.  Moreover,  a 
single  debit  posting  time  in  each  time      , 
zone  for  ECP  transactions  is  more 
straightforward  than  a  debit  posting 
time  that  matches  the  posting  time  of 
paper  check  presentments.  In 
determining  a  single  debit  posting  time, 
the  Board  considered  the  aggregate 
value  of  checks  posted  to  depository 
institutions'  Federal  Reserve  accounts 
by  each  hour  of  the  day.  Currently,  the 
Reserve  Banks  post  the  vast  majority  of 
check  transactions,  on  average 
approximately  90  percent,  by  1:00  p.m. 
local  time.  Because  the  Reserve  Banks 
already  post  most  checks  by  1:00  p.m. 


•*  The  Reserve  Banks  would  modify  the  operating 
circulars  as  necessary. 

*  The  Reserve  Banks  usually  deliver  electronic 
check  presentment  files  by  12:00  p.m.  ET  in  the 
Pacific  Time  zone. 
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local  time,  the  Board  believes  that 
applying  this  posting  time  to  ECP 
transactions  should  minimize  any 
disincentive  created  by  the  posting  rules 
to  move  to  electronic  check  presentment 
services. 

The  primary  drawback  of  posting  ECP 
debits  later  in  the  day  is  the  associated 
shift  in  posting  credits  to  depository 
institutions'  Federal  Reserve  accounts 
for  check  deposits  to  later  in  the  day.^ 
Institutions  must  choose  one  of  two 
check  credit  posting  options:  (1)  All 
credits  posted  at  a  single  float-weighted 
posting  time  or  (2)  fractional  credits 
posted  throughout  the  day.  The  first 
option  allows  an  institution  to  receive 
all  of  its  check  credits  at  a  single  time, 
which  may  not  necessarily  fall  on  a 
clock  hour,  for  each  type  of  cash  letter. 
The  second  option  lets  the  institution 
receive  a  portion  of  its  available  check 
credits  on  the  clock  hours  between 
11:00  a.m.  and  6:00  p.m.  ET.  The  option 
selected  by  an  institution  applies  to  all 
of  its  check  deposits,  including  those  for 
its  respondents.  Because  the  crediting 
fractions  and  single  float-weighted 
posting  times  are  based  upon  the 
Reserve  Banks'  ability  to  present  checks 
and  obtain  settlement  from  payor 
institutions,  posting  times  for  check 
credits  would  become  concentrated 
around  1:00  p.m.  local  time  as  more 
depository  institutions  began  using 
Federal  Reserve  electronic  check 
services.  Consequently,  depository 
institutions  would  receive  their  check 
credits  somewhat  later  than  they  do 
today.^  In  addition,  changes  to  the 
posting  rules  might  entail  some  costs  for 
depository  institutions  that  may  have 
developed  internal  monitors  and 
controls  for  the  management  of  their 
daily  account  balances  around  current 
posting  times;  however,  the  Board 
believes  that  such  costs  would  be 
minimal. 

m.  Request  for  Comment 

The  Board  proposes  changing  the 
posting  times  associated  with  ECP 
transactions  to  1:00  p.m.  local  time. 
This  revised  posting  time  would  allow 
the  Federal  Reserve  to  remove  the 
barriers  associated  with  t)ie  current 
posting  rules  for  ECP  transactions  while 
providing  a  single  and  straightforward 


'The  Federal  Reserve  calculates  the  posting  times 
for  check  credits  based  on  surveys  of  check 
presentments  in  each  time  zone. 

'  If  the  Board  modifies  the  posting  rules  to  permit 
Reserve  Banks  to  post  debits  for  ECP  transactions 
at  1:00  p.m.  local  time,  the  Federal  Reserve  will 
update  the  credit  schedule  concurrent  with  the 
effective  date  of  the  policy  change  and.  as  needed, 
thereafter.  As  a  result,  aggregate  net  intraday  float 
would  continue  .o  be  close  to  zero  because  the 
amoiuts  of  intraday  credit  and  debit  float  created 
for  brief  periods  generally  would  offset  one  another. 


posting  time  that  should  not  adversely 
affect  depository  institutions'  account 
management  procedures  and  practices 
or  Federal  Reserve  credit  risk.  The 
Board  requests  comment  on  all  aspects 
of  the  proposed  modification  to  the 
posting  ndes.  The  Board  is  also  ~ 
requesting  specific  comments  on  the 
following  questions: 

1.  Are  there  significant  benefits  or 
drawbacks  associated  with  a  posting 
time  of  1:00  p.m.  local  time  not 
identified  in  this  notice? 

2.  Does  the  proposed  posting  time 
provide  Federal  Reserve  Banks  an 
inappropriate  competitive  advantage 
relative  to  the  ability  of  private-sector 
banks  or  other  service  providers  to 
compete  in  the  provision  of  check 
collection  services?  If  so,  how? 

IV.  Competitive  Impact  Analysis 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  effect  on  payments  system 
participants.^  Under  these  procediu^s, 
the  Board  assesses  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  will  determine  whether  the 
expected  benefits  are  significant  enough 
to  proceed  with  the  change  despite  the 
adverse  effects. 

To  obtain  settlement  from  paying 
banks  for  checks  presented,  the  Reserve 
Banks  debit  directly  the  account  of  the 
paying  bank  or  its  designated 
correspondent  (12  CFR  210.9(b)(5)).  In 
contrast,  a  paying  bank  settles  for 
checks  presented  by  a  private-sector 
bank  for  same-day  settlement  by 
sending  a  Fedwire  funds  transfer  to  the 
presenting  bank  or  by  another  agreed- 
upon  method  (12  CFR  229.36(f)(2)).  In 
addition,  the  Reserve  Banks  have  the 
right  to  debit  the  account  of  the  paying 
bank  for  settlement  of  checks  on  the 
next  clock  hoiu-  that  is  at  least  one  hour 
after  presentment  (12  CFR  210.9(b)(2)) 
whereas  a  paying  bank  becomes 
accoimtable  to  a  private-sector 
collecting  bank  if  it  does  not  settle  for 
the  check  by  the  close  of  Fedwire  on  the 
day  of  presentment  (12  CFR 
229.36(f)(2)).  In  March  1998,  the  Board 


'These  procedures  are  described  in  the  Board's 
policy  statement  "The  Federal  Reserve  in  the 
Payments  System."  as  revised  in  March  1990.  (55 
FR  11648.  March  29,  1990). 


requested  comment  on  whether  these 
legal  differences  between  the  Reserve 
Banks  and  the  private  sector  provided 
the  Reserve  Banks  with  a  competitive 
advantage  and,  if  so,  whether  these  legal 
differences  should  be  reduced  or 
eliminated  (63  FR  12700,  March  16, 
1998).  Based  on  an  analysis  of  the 
comments  received,  the  Board 
concluded  that  these  legal  disparities  do 
not  materially  affect  the  efficiency  of  or 
competition  in  the  check  collection 
system  (63  FR  68701,  December  14, 
1998).  The  proposed  posting  rule 
change  for  ECP  transactions  decreases, 
rather  than  exacerbates,  the  legal 
disparities  between  the  Reserve  Banks 
and  the  private  sector.  The  Board, 
therefore,  believes  that  the  proposed 
change  would  not  have  a  direct  or 
material  adverse  effect  on  the  ability  of 
other  service  providers  to  compete 
effectively  with  the  Reserve  Banks' 
payments  services. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  ch. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  has  reviewed  the  policy  statement 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  policy 
statement. 

VI.  Policy  Statement  on  Pajrments 
System  Risk 

The  Board  proposes  to  amend  section 
I.A.  under  the  heading  "Modified 
Procedures  for  Measuring  Daylight 
Overdrafts"  as  follows  with  changes 
identified  by  italics: 


Modified  Procedures  for  Measuring 
Daylight  Overdrafts  ^ 

Opening  Balance  (Previous  Day's 
Closing  Balance) 

Post  at  1:00  p.m.  Local  Time: 

— Electronic  check  presentments 

^The  posting  change.s  do  not  affect  the 
overdraft  restrictions  and  overdraft- 
measurement  provisions  for  nonbank  banks 
established  by  the  Competitive  Equality 
Banking  Act  of  1987  and  the  Board's 
Regulation  Y  (12  CFR  225.52). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2001. 
Jennifer ).  lohnson. 
Secretary  of  the  Board 
IFR  Doc.  01-13980  Filed  6-4-01;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-11 06] 

Policy  Statement  on  Payments  System 
Risk  Interaffiliate  Transfers 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Policy  statement. 

SUMMARY:  The  Board  is  rescinding 
section  I.F.,  entitled  Interaffiliate 
Transfers,  of  its  payments  system  risk 
(PSR)  policy.  The  Board  adopted  the 
interaffiliate  transfer  policy  in  1987  to 
address  potential  risks  resulting  from  a 
lack  of  an  arm's-length  credit  decision 
among  affiliates. 
EFFECTIVE  DATE:  January  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Associate  Director  {202/452- 
3174)  or  Stacy  Coleman,  Manager  (202/ 
452-2934),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems. 
SUPPLEMENTARY  INFORMATION:  The  Board 
is  issuing  this  notice  in  conjunction 
with  five  other  notices  requesting 
comment  on  the  PSR  policy.  Three  near- 
term  proposals  concern  the  net  debit 
cap  calculation  for  U.S.  branches  and 
agencies  of  foreign  banks  (Docket  No.  R- 
1108),  modifications  to  the  procedures 
for  posting  electronic  check 
presentments  to  depository  institutions' 
Federal  Reserve  accounts  for  purposes 
of  measuring  daylight  overdrafts  (Docket 
No.  R-1109),  and  the  book-entry 
secvuities  transfer  limit  (Docket  No.  R- 
1110).  In  addition,  the  Board  is 
requesting  comment  on  the  benefits  and 
drawbacks  to  several  potential  longer- 
term  changes  to  the  Board's  policy, 
including  lowering  self-assessed  net 
debit  caps,  eliminating  the  two-week 
average  caps,  implementing  a  two-tiered 
pricing  system  for  collateralized  and 
uncollateralized  daylight  overdrafts,  and 
rejecting  payments  with  settlement-day 
finality  that  would  cause  an  institution 
to  exceed  its  daylight  overdraft  capacity 
level  (Docket  No.  R-1111).  The  Board  is 
also  issuing  today  an  interim  policy 
statement  and  requesting  comment  on 
the  broader  use  of  collateral  for  daylight 
overdraft  purposes  (Docket  No.  R-1107). 
Furthermore,  to  reduce  burden 
associated  with  the  PSR  policy,  the 
Board  recently  rescinded  the  third-party 
access  policy  (Docket  No.  R-llOO). 

I.  Background 

In  April  1985,  the  Board  adopted  the 
PSR  policy  to  reduce  the  risks  that  large- 
dollar  payments  systems  presented  to 
the  Federal  Reserve  Banks,  to  the 
banking  system,  and  to  other  sectors  of 
the  economy  (50  FR  21120,  May  22. 
1985).  An  integral  component  of  this 


policy  is  a  program  to  control  the  use  of 
intraday  Federal  Reserve  credit, 
commonly  referred  to  as  daylight 
overdrafts.  The  PSR  policy  establishes 
maximum  limits  (net  debit  caps)  on 
daylight  overdrafts  in  depository 
institutions'  accounts  at  Federal  Reserve 
Banks. 

At  the  time  it  adopted  the  PSR  policy, 
the  Board  also  explored  allowing 
depository  institutions  affiliated 
through  common  holding  company 
ownership  to  consolidate  their  Fedwire 
activity  and  net  debit  caps  for  the 
purpose  of  monitoring  compliance  with 
the  PSR  policy.  The  Board  determined, 
however,  that  while  the  operations  of 
some  holding  companies  are  centrally 
managed,  the  regulatory  and 
supervisory  framework  within  which 
their  subsidiaries  operate  is  based  on 
the  separate  corporate  charter  of  each 
subsidiary.  Therefore,  the  PSR  policy 
requires  that  depository  institutions  be 
monitored  for  compliance  on  a  separate 
legal-entity  basis. 

Although  the  Board  prohibited 
affiliated  depository  institutions  from 
outright  consolidation  of  their  Fedwire 
activity  and  net  debit  caps,  a  depository 
institution  could  simulate  consolidation 
by  sending  Fedwire  funds  transfers  to 
an  affiliated  institution  in  amounts  not 
to  exceed  its  net  debit  cap.  The 
institution  would  have  to  repay  the 
funds  before  the  end  of  the  day.  The 
Board,  however,  identified  two  potential 
risks  associated  with  depository 
institutions  transferring  their  net  debit 
caps  to  affiliated  institutions:  Increased 
credit  risk  to  the  Federal  Reserve  Banks 
and  systemic  risk  among  affiliated 
depository  institutions,  resulting  from  a 
lack  of  an  arm's-length  relationship 
among  affiliates.  The  Board  believed 
that  this  lack  of  an  arm's-length 
relationship  among  affiliates,  in  some' 
cases,  might  weaken  the  independence 
of  credit  judgment  exercised  by  one 
affiliate  in  advancing  funds  to  another. 
The  concern  that  common  ownership 
erodes  an  arm's-length  credit  decision 
grew  out  of  the  bank  failures  in  the 
1930s,  which  pointed  to  the  relationship 
between  depository  institutions  and 
their  affiliates  as  a  soxux:e  of  instability 
for  the  depository  institutions. ' 

To  address  these  risks,  the  Board 
modified  the  PSR  policy  in  1987  to 
permit  interaffiliate  transfers  that  are 
intended  to  concentrate  the  daylight 


'  In  addition,  the  Basle  Committee's  Core 
Principles  requires  that  transactions  between  banks 
and  related  companies  and  individuals  should  be 
on  an  ann's  length  basis,  be  effectively  monifored. 
and  appropriate  steps  should  be  taken  to  mitigate 
risks.  Core  Principles  for  Effective  Banking 
Supervision,  Basle  Committee  on  Banking 
Supervision.  September  1997. 


overdraft  capacity  of  affiliated 
institutions  in  one  or  more  institutions 
provided  that:  (1)  Each  sending 
institution's  board  of  directors 
specifically  approves,  at  least  once  each 
year,  the  intraday  extension  of  credit  to 
the  specified  affiliate(s)  and  sends  a 
copy  of  the  directors'  resolution  to  its 
Federal  Reserve  Bank  and  (2)  during 
regular  examination,  each  sending 
institution's  primary  federal  supervisor 
reviews  the  timeliness  of  board-of- 
directors  resolutions,  the  establishment 
by  the  institution  of  limits  on  credit 
extensions  to  each  affiliate,  the 
establishment  by  the  institution  of 
controls  to  ensure  that  credit  extensions 
stay  within  such  limits,  and  whether 
credit  extensions  have  in  fact  stayed 
within  those  limits  (52  FR  29255, 
August  6.  1987). 

n.  Discussion 

Recognizing  that  significant  changes 
have  occurred  in  the  banking,  payments, 
and  regulatory  environment  in  the  past 
few  years,  the  Board  decided  to  conduct 
a  broad  review  of  the  Federal  Reserve's 
daylight  credit  policies.  As  part  of  its 
review,  the  Board  considered  the 
effectiveness  of  the  interaffiliate  transfer 
policy.  Because  of  the  policy's  limited 
use  and  the  credit  risk  management 
techniques  available  to  the  Reserve 
Banks,  the  Board  decided  to  rescind  the 
policy. 

The  Board  evaluated  the  interaffiliate 
transfer  policy's  effectiveness  and  found 
that  very  few  institutions  are  using 
interaffiliate  transfers  to  consolidate 
their  Fedwire  activity  and  daylight 
overdraft  capacity.  The  Board  also  notes 
that  those  institutions  engaging  in 
interaffiliate  transfers,  primeirily  insured 
depository  institutions  owned  by  the 
same  bank  holding  company,  appear  to 
be  managing  their  Federal  Reserve 
accounts  prudently.  In  addition, 
subsequent  to  the  adoption  of  the 
interaffiliate  transfer  policy,  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  included 
a  cross-guarantee  provision  that  allows 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)  to  recover  part  of  its 
resolution  cost  by  seeking 
reimbursement  from  affiliated 
institutions.^  The  Board  notes  that, 
under  the  cross-guarantee  provisions,  an 
insured  depository  institution  is 
generally  liable  for  any  loss  incurred  by 
the  FDIC  in  connection  with  the  default 
of  a  commonly  controlled  insured 
depository  institution.  Furthermore,  the 
Federal  Reserve  Banks  retain  the  right  to 
reduce  or  eliminate  the  credit  exposure 
that  they  will  accept  for  any  depository 


» 12  U.S.C.  1468. 
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institution  by  reducing  the  institution's 
net  debit  cap  or  monitoring  the 
institution's  Fedwire  funds  transfers 
and  enhanced  net  settlement 
transactions  in  real  time.  The  Board 
believes  that  these  controls  mitigate  any 
increased  credit  risk  to  the  Federal 
Reserve  or  systemic  risk  from 
interaffiliate  transfers  intended  to 
simulate  daylight  overdraft  cap 
consolidation. 

The  Board  also  believes  that  any 
institution-specific  supervisory 
concerns  associated  with  Interaffiliate 
credit  extensions  are  more  appropriately 
addressed  through  the  existing 
supervisory  process,  including  through 
regiilatory  restrictions  on  interaffiliate 
transactions  embodied  in  sections  23A 
and  23B  of  the  Federal  Reserve  Act.' 
Sections  23 A  and  23B  of  the  Federal 
Reserve  Act  are  intended  to  limit  the 
risks  to  an  insured  depository 
institution  from  transactions  with  its 
affiliates.  In  May  2001,  the  Board 
published  an  interim  final  rule  that  (1) 
requires,  under  section  23A,  that 
institutions  establish  and  maintain 
policies  and  procedures  to  manage  the 
credit  exposure  arising  from  the 
institutions'  intraday  extensions  of 
credit  to  affiliates  and  (2)  clarifies  that 
intraday  extensions  of  credit  by  an 
insured  depository  institution  to  an 
affiliate  are  subject  to  the  market  terms 
requirement  of  section  23B  (Docket  No. 
R-1104). 

The  Board  notes  that  the  interim  rule 
under  sections  23 A  and  23B  could 
restrict  the  ability  of  depository 
institutions  to  consolidate  their  daylight 
overdraft  caps.  Because  of  statutory 
exemptions,  however,  the  market  terms 
requirement  of  section  23B  and  the 
policies  and  procedures  requirement  of 
the  interim  rule  generally  would  nOt 
apply  to  intraday  credit  extensions 
between  affiliated  insured  depository 
institutions.  Thus,  intraday  credit 
extensions  between  affiliated  depository 
institutions,  including  the  consolidating 
transfers  discussed  above,  would 
generally  be  permissible  under  sections 
23A  and  23B  provided  they  are 
conducted  in  a  safe  and  sound  maimer. 
On  the  other  hand,  intraday  credit 
extensions  designed  to  transfer  the 
daylight  overdraft  cap  of  an  insured 
depository  institution  to  an  affiliate  that 
is  not  an  insured  depository  institution, 
such  as  a  branch  or  agency  of  a  foreign 
bank  affiliate,  would  be  subject  to  the 
market  terms  requirement  of  section  23B 
and  the  policies  and  procedures 
requirement  of  the  interim  rule. 

Because  the  risks  addressed  by  the 
interaffiliate  transfer  policy  are 


appropriately  addressed  through  the 
existing  supervisory  process,  the  Board 
is  rescinding  the  interaffiliate  transfer 
policy,  part  I.  section  F  of  the  Policy 
Statement  on  Payments  System  Risk.'* 
Upon  rescission  of  the  interaffiliate 
transfer  policy,  depository  institutions 
will  no  longer  be  required  to  submit  a 
board-of-directors  resolution  to  their 
Reserve  Banks;  however,  institutions  are 
expected  to  comply  with  supervisory 
and  regulatory  requirements  regarding 
affiliate  relationships  and  exposures, 
including  sections  23A  and  23B,  as 
described  in  12  CFR  250.248,  12  CFR 
Part  223,  and  any  future  rulemaking. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2001. 
JennifiBr  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-13977  Filed  6-4-01;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1107] 

Policy  Statement  on  Payments  System 
Risk 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  policy  statement  with 
request  for  comment. 

SUMMARY:  The  Board  is  issuing  and 
requesting  comment  on  an  interim 
policy  statement  that  allows  a 
depository  institution  that  has  a  self- 
assessed  net  debit  cap  (average,  above 
average,  o^  high)  to  pledge  collateral  to 
its  Federal  Reserve  Bank  in  order  to 
access  additional  daylight  overdraft 
capacity  above  its  net  debit  cap  level. 
The  Board  may  modify  the  final  policy 
statement  after  considering  the 
comments  received. 
DATES:  The  interim  policy  statement  is 
effective  on  May  30,  2001.  Comments  on 
the  interim  policy  must  be  received  by 
August  6.  2001. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1107,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW..  Washington.  DC  20551  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
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*The  current  part  I,  section  G  of  the  policy. 
Monitoring,  will  be  designated  as  section  F. 


are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street.  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9  a.m.  and  5  p.m. 
weekdays,  pursuant  to  §  261.12,  except 
as  provided  in  §  261.14.  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Associate  Director  (202/452- 
3174)  or  Stacy  Coleman,  Manager  (202/ 
452-2934),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems. 
SUPPLEMENTARY  INFORMATION:  This  is 
one  of  five  notices  regarding  payments 
system  risk  that  the  Board  is  issuing  for 
public  comment  today.  Three  near-term 
proposals  concern  the  net  debit  cap 
calculation  for  U.S.  branches  and 
agencies  of  foreign  banks  (Docket  No.  R- 
1108).  modifications  to  the  procedures 
for  posting  electronic  check 
presentments  to  depository  institutions' 
Federal  Reserve  accounts  for  purposes 
of  measuring  daylight  overdrafts  (Docket 
No.  R-1109),  and  the  book-entry 
securities  transfer  limit  (Docket  No.  R- 
1110).  In  addition,  the  Board  is 
requesting  comment  on  the  benefits  and 
drawbacks  to  several  potential  longer- 
term  changes  to  the  Board's  payments 
system  risk  (PSR)  policy,  including 
lowering  self-assessed  net  debit  caps, 
eliminating  the  two- week  average  caps, 
implementing  a  two-tiered  pricing 
system  for  collateralized  and 
uncollateralized  daylight  overdrafts,  and 
rejecting  payments  with  settlement-day 
finality  that  would  cause  an  institution 
to  exceed  its  daylight  overdraft  capacity 
level  (Docket  No.  R-1111).  Furthermore, 
to  reduce  burden  associated  with  the 
PSR  policy,  the  Board  recently 
rescinded  the  interaffiliate  transfer 
(Docket  No.  R-11 06)  and.third-party 
access  policies  (Docket  No.  R-llOO). 

The  Board  requests  that  in  filing 
comments  on  these  proposals, 
commenters  prepare  separate  letters  for 
each  proposal,  identifying  the 
appropriate  docket  number  on  each. 
This  will  facilitate  the  Board's  analysis 
of  all  comments  received. 

L  Background 

Beginning  in  1985,  the  Board  adopted 
and  has  subsequently  modified  a  policy 
to  reduce  the  risks  that  payments 
systems  present  to  the  Federal  Reserve 
Banks,  to  the  banldng  system,  and  to 
other  sectors  of  the  economy.  An 
integral  component  of  the  current  PSR 
policy  is  a  program  to  control 
depository  institutions'  use  of  intraday 
Federal  Reserve  credit,  commonly 
referred  to  as  "daylight  credit"  or 
"daylight  overdrafts."  The  Board's 
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intention  was  to  address  tlie  Federal 
Reserve's  risk  as  well  as  risks  on 
private-sector  networks,  primarily  large- 
dollar  payments  systems.  Risk  can  arise 
from  transactions  on  the  Federal 
Reserve's  wire  transfer  system 
(Fedwire);  from  other  types  of 
payments,  including  checks  and 
automated  clearing  house  (ACH) 
transactions;  and  from  transactions  on 
private  large-dollar  networks. 

The  Federal  Reserve  Banks  face  direct 
risk  of  loss  should  depository 
institutions  be  unable  to  settle  their 
daylight  overdrafts  in  their  Federal 
Reserve  accounts  before  the  end  of  the 
day.  Moreover,  systemic  risk  may  occur 
if  an  institution  participating  on  a 
private  large-doUar  payments  network 
were  unable  or  unwilling  to  settle  its  net 
debit  position.  If  such  a  settlement 
failure  occiured,  the  institution's 
creditors  on  that  network  might  also  be 
unable  to  settle  their  commitments. 
Serious  repercussions  could,  as  a  result, 
spread  to  other  participants  in  the 
private  network,  to  other  depository 
institutions  not  participating  in  the 
network,  and  to  the  nonflnancial 
economy  generally.  A  Reserve  Bank 
could  be  exposed  to  indirect  risk  if 
Federal  Reserve  policies  did  not  address 
this  systemic  risk. 

The  1985  policy  required  all 
depository  institutions  incurring 
daylight  overdrafts  in  their  Federal 
Reserve  accounts  as  a  result  of  Fedwire 
funds  transfers  to  establish  a  maximum 
limit,  or  net  debit  cap,  on  those 
overdrafts  (50  FR  21120,  May  22, 
1985).'  hiitially,  the  Board  exempted 
book-entry  securities  overdrafts  from 
quantitative  overdraft  controls  because 
of  concerns  about  the  effect  that 
overdraft  restrictions  could  have  on  the 
U.S.  government  securities  market  and 
on  the  Federal  Reserve's  ability  to 
conduct  monetary  policy  through  open 
market  operations.  In  1990,  however, 
the  Board  announced  that  a  depository 
institution's  funds  and  book-entry 
securities  overdrafts  would  be  combined 
for  purposes  of  determining  the 
institution's  compliance  with  its  cap  (55 
FR  22087,  May  31,1990). 

The  Board  recognized  that  receivers  of 
book-entry  securities  generally  cannot 
control  the  timing  of  their  book-entry 
securities  overdrafts,  but  that  intraday 
book-entry  securities  overdrafts,  like 


'  Net  debit  caps  are  calculated  by  applying  a  cap 
multiple  from  one  of  six  cap  classes  (zero,  exempt, 
de  minimis,  average,  above  average,  and  high)  to  a 
capital  measure.  Cap  multiples  are  determined 
through  either  a  self-assessment  process  (for 
average,  above  average,  and  high  cap  classes)  or  a 
board-of-directors  resolution  or  assigned  by  the 
Reserve  Bank.  Requests  for  a  particular  cap  multiple 
are  granted  at  the  discretion  of  the  Reserve  Bank. 


funds  overdrafts,  have  the  potential  to 
become  overnight  overdrafts.  Given  the 
seller-driven  nature  of  the  book-entry 
system  and  the  Board's  sensitivity  to  the 
markets  it  supports,  the  Board 
determined  that  only  collateralized 
book-entry  securities  overdrafts  would 
be  exempt  from  cap  limits.^  This  aspect 
of  the  policy  was  designed  to  protect  the 
Reserve  Banks  from  the  very  large 
exposures  that  can  result  from  book- 
entry  transfers  without  creating  serious 
disruptions  in  the  market. 

In  1989,  the  Board  requested 
comment  on  a  proposed  change  to  its 
payments  system  risk  reduction 
program  that  would  assess  a  fee  of  60 
basis  points,  phased  in  over  three  years, 
for  average  daily  overdrafts  in  excess  of 
a  deductible  of  10  percent  of  risk-based 
capital  (54  FR  26094,  June  21,  1989).  In 
October  1992,  the  Board  approved 
charging  a  fee  for  daylight  overdrafts, 
which  was  to  be  phased  in  as  24  basis 
points  in  1994,  48  basis  points  in  1995, 
and  60  basis  points  in  1996  (57  FR 
47084,  October  14, 1992).^  The  purpose 
of  the  fee  was  to  induce  behavior  that 
would  reduce  risk  and  increase 
efficiency  in  the  payments  system. 

Some  depository  institutions  and 
securities  dealers  commented  that  they 
opposed  a  fee  on  book-entry  securities 
overdrafts  that  were  collateralized. 
These  depository  institutions  and 
securities  dealers  argued  that  pricing 
book-entry  seciuities  overdrafts  was 
inequitable  because  collateral  protected 
the  Federal  Reserve  against  losses  and 
there  are  already  costs  associated  with 
pledging  collateral.  For  that  reason, 
these  institutions  and  securities  dealers 
argued  that  pricing  and  requiring 
collateral  for  book-entry  securities 
overdrafts  was  unduly  burdensome.  The 
Board  stated,  however,  that  allowing 
collateral  to  substitute  for  daylight 
overdraft  fees  would  not  provide  a 
meaningful  incentive  for  depository 
institutions  or  their  dealer  customers  to 
change  their  procedures  and  reduce 
daylight  overdrafts.'* 


-The  policy  requires  that  depository  institutions 
with  "frequent  and  material"  book-entry  securities 
overdrafts  fully  collateralize  these  overdrafts.  Book- 
entry  daylight  overdrafts  become  frequent  and 
material  when  an  account  holder  exceeds  its  net 
debit  cap.  because  of  book-entry  securities 
transactions,  on  more  than  three  days  in  any  two 
consecutive  reserve  maintenance  periods  and  by 
more  than  10  percent  of  its  capacity. 

^  To  facilitate  the  pricing  of  daylight  overdrafts, 
the  Federal  Reserve  also  adopted  a  modified 
method  of  measuring  daylight  overdrafts  that  more 
closely  reflects  the  timing  of  actual  transactions 
affecting  an  institution's  intraday  Federal  Reserve 
account  balance.  This  measurement  method 
incorporates  specific  account  posting  times  for 
different  types  of  transactions. 

■*  The  Board  also  stated  that  collateral  is  required 
foi  large  book-entry  overdrafters  as  an  exception 


In  March  1995,  the  Board  decided  to 
raise  the  daylight  overdraft  fee  to  36 
basis  points  instead  of  48  basis  points 
(60  FR  12559,  March  7,  1995).  Because 
aggregate  daylight  overdrafts  fell 
approximately  40  percent  after  the 
introduction  of  fees,  the  Board  was 
concerned  that  raising  the  fee  to  48  basis 
points  could  produce  undesirable 
market  effects  contrary  to  the  objectives 
of  the  risk-control  program.  The  Board 
believed,  however,  that  an  increase  in 
the  overdraft  fee  was  needed  to  provide 
additional  incentives  for  institutions  to 
reduce  overdrafts  related  to  funds 
transfers.  The  Board  stated  it  would 
evaluate  further  fee  increases  two  years 
after  the  1995  fee  increase.^ 

In  considering  its  obligation  to 
evaluate  further  fee  increases,  the  Board 
recognized  that  significant  changes  have 
occurred  in  the  banking,  pajmients,  and 
regulatory  environment  in  the  past  few 
years  and,  as  a  result,  decided  to 
conduct  a  broad  review  of  the  Federal 
Reserve's  daylight  credit  policies. 
During  the  course  of  its  review,  the 
Board  evaluated  the  effectiveness  of  the 
current  daylight  credit  policies  and 
determined  that  these  policies  appear  to 
be  generally  effective  in  controlling  risk 
to  the  Federal  Reserve  and  creating 
incentives  for  depository  institutions  to 
manage  their  intraday  credit  exposures. 
In  addition,  the  Board  determined  that 
the  current  policy  is  well  understood  by 
the  industry  and  that  private-sector 
participants  generally  have  benefited 
from  the  policy's  risk  controls.  The 
Board  also  recognizes,  however,  that  the 
policy  has  imposed  costs  on  the 
industry  and  is  considered  burdensome 
by  some  depository  institutions. 

In  conducting  its  review,  the  Board 
evaluated  the  impact  of  past  policy 
actions  on  depository  institutions' 
behavior  and  on  the  markets  generally. 
The  Board  also  took  into  consideration 
the  effect  of  various  payment  system 
initiatives  on  payments  activity  and  the 
demand  for  daylight  credit.  While  the 
Board  believes  that  the  current  policy  is 
generally  effective,  it  did  identify 
growing  liquidity  pressures  among 
certain  payment  system  participants. 
Specifically,  the  Board  learned  that  a 


that  permits  clearing  banks  and  similarly  .situated 
institutions  to  exceed  their  caps  because  of  the 
difficulty  of  controlling  book-entry  securities 
overdrafts. 

"^On  an  average  annual  basis  since  1995, 
overdrafts  caused  by  book-entry  securities  transfers 
have  decreased  almost  10  percent  per  vear  and  the 
value  of  book-entry  securities  transfers  has  grown 
more  than  5  percent  per  year;  whereas  funds 
overdrafts  and  the  value  of  Fedwire  funds  transfers 
have  grown  between  15  and  18  percent  per  year. 
The  growth  in  funds  overdrafts  appears  to  be 
directly  related  to  the  growth  in  lai;ge-value  funds 
transfers. 
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small  number  of  financially  healthy 
institutions  regularly  find  their  net  debit 
caps  to  be  constraining,  causing  them  to 
delay  sending  payments  and,  in  some 
cases,  to  turn  away  business.^  Payment 
system  initiatives,  such  as  the  Clearing 
House  Interbank  Payments  System  with 
intraday  finality  (new  CHIPS),  the 
Continuous  Linked  Settlement  (CLS) 
system,  and  the  Federal  Reserve's 
settlement-day  finality  for  ACH  credit 
transactions,  may  exacerbate  these 
institutions'  liquidity  needs  at  specific 
times  during  the  day.^ 

n.  Interim  Policy  Statement 

The  Board  is  adopting  an  interim 
policy  statement  that  allows  depository 
institutions  with  net  debit  caps  derived 
through  a  self-assessment  to  pledge 
collateral  voluntarily  to  the  Federal 
Reserve  Banks  in  order  to  access 
additional  daylight  overdraft  capacity- 
above  their  net  debit  cap  levels.^  The 
Board's  analysis  of  overdraft  levels, 
liquidity  patterns,  and  payment  system 
developments  revealed  that  while  net 
debit  caps  provide  sufficient  liquidity  to 
most  institutions,  some  depository 
institutions  are  experiencing  liquidity 
pressures.  The  Board  recognizes  that  the 
interim  policy  could  increase  the  public 
sector's  credit  exposure  but  believes  that 
requiring  collatereil  will  allow  the 
Federal  Reserve  to  protect  the  public 
sector  from  additional  credit  exposure 
while  providing  extra  liquidity  to  the 
few  institutions  that  might  otherwise  be 
constrained.  Providing  extra  liquidity  to 
constrained  institutions  should  help 
prevent  liquidity-related  market 
disruptions.  The  option  to  pledge 
collateral  for  additional  daylight 
overdraft  capacity  would  provide  the 
private  sector  with  the  flexibility  that  it 
has  requested  to  relieve  liquidity 
pressures  that  have  arisen  or  may  arise 
from  pajrment  system  innovations  such 
as  new  CHIPS,  CLS,  and  ACH  finality  as 


*  Current  net  debit  cap  levels  provide  sufficient 
liquidity  for  the  majority  of  depository  Institutions. 
Approximately  97  percent  of  depository  institutions 
with  positive  net  debit  caps  use  less  than  50  percent 
of  their  daylight  overdraft  capacity  for  their  average 
daily  peak  overdrafts. 

'New  CHIPS  was  implemented  on  )anuary  22, 
2001.  CLS  is  scheduled  for  implementation  in  the 
fourth  quarter  of  2001,  and  ACfH  credit  transactions 
will  be  final  on  the  settlement  date  beginning  in 
mid-2001.  Settlement-day  finality  for  ACH  credit 
transactions  may  exacerbate  liquidity  pressures  for 
credit  originators  on  the  real-time  monitor  that  must 
prefund. 

^  Depository  institutions  that  wish  to  have  access 
to  larger  amounts  of  intraday  credit  than  that 
provided  by  the  exempt-from-ftling  and  de  minimis 
net  debit  caps  must  perform  a  self-assessment  of 
their  creditworthiness,  intraday  funds  management 
and  control,  customer  credit  policies  and  controls, 
and  operating  controls  and  contingency  procedures 
to  support  a  higher  daylight  overdraft  cap. 


well  as  other  payment  system 
initiatives. 

The  Board  believes  it  is  important  to 
provide  an  environment  in  which 
payment  systems  may  function 
effectively  and  efficiently  and  remove 
barriers,  as  appropriate,  to  foster  risk- 
reducing  payment  system  initiatives. 
The  Board  recognizes  that  large-dollar 
networks  are  an  integral  part  of  clearing 
and  settlement  systems,  that  it  is  of 
considerable  importance  to  keep  the 
payments  system  operating  without 
significant  disruption,  and  that  some 
intraday  credit  may  be  necessary  to  keep 
the  payments  system  running  smoothly 
and  efficiently.  Given  these  principles, 
the  Board  believes  that  allowing 
depository  institutions  with  self- 
assessed  net  debit  caps  to  pledge 
collateral  for  additional  daylight 
overdraft  capacity  will  continue  to 
promote  the  PSR  policy's  risk-reduction 
efforts  while  minimizing  disruptions  to 
the  payments  system.  In  addition, 
daylight  overdraft  fees  will  continue  to 
apply  to  all  overdrafts,  collateralized  or 
uncoUateralized,  as  the  fee  provides  a 
meaningful  incentive  for  depository 
institutions  to  manage  efficiently  their 
use  of  Federal  Reserve  daylight  credit. 

A.  Payment  System  Initiatives 

CHIPS  Real-Time  Final  Settlement 

On  January  22,  2001,  the  Clearing 
House  Interbank  Payments  Company 
L.L.C.  (CHIPCo)  converted  CiilPS  from 
an  end-of-day  multilateral  net 
settlement  system  to  one  that  provides 
real-time  final  settlement  for  all 
payment  orders  as  they  are  released.^ 
Under  an  end-of-day  system,  the  delay 
between  the  release  of  a  payment  order 
and  its  settlement  results  in  the  risk  that 
the  failure  of  one  or  more  participants 
could  trigger  a  failure  of  the  system  to 
settle.  In  response  to  demands  of  CHIPS 
participants  to  eliminate  any  possibility 
of  an  unwind,  CHIPCo  developed  a 
method  to  achieve  real-time  final 
settlement  of  CHIPS  payment  orders. 
Under  real-time  final  settlement,  all 
CHIPS  payment  instructions  are  settled 
against  a  positive  current  position  in  the 
CHIPS  prefunded  balance  account  held 
at  the  Federal  Reserve  Bank  of  New 
York  (FRBNY)  or  simultaneously  offset 
by  incoming  payments  or  both.  As  a 
result,  real-time  final  settlement 
eliminates  the  complexity  and  potential 
systemic  risks  of  em  end-of-day 
settlement  failure  that  could  lead  to  a 
general  unwinding  of  CHIPS  payments. 
In  addition,  the  real-time  final 


settlement  of  new  CHIPS  reduces  credit 
and  liquidity  risks. 

To  accomplish  real-time  final 
settlement,  each  CHIPS  participant  must 
transfer  (directly  or  through  another 
participant)  a  predetermined  amount 
into  the  CHIPS  "prefunded  balance 
account"  on  the  books  of  FRBNY.  While 
new  CHIPS  settles  all  of  the  payment 
orders  when  they  are  released,  some 
payment  orders  remain  unreleased  at 
the  end  of  the  day.  These  payment 
orders  are  netted  and  set  off  against  one 
another  on  a  multilateral  basis,  with 
each  participant  in  a  net  debit  closing 
position  transferring  the  amount  ofits 
closing  position  requirement  into  the 
prefunded  balance  account.  Many 
CHIPS  participants  use  Federal  Reserve 
daylight  credit  to  pay  their  end-of-day 
closing  position  requirements  on  CHIPS. 
Some  of  these  participants  have  stated 
that  making  these  Fedwrire  payments 
has,  on  occasion,  increased  their 
demand  for  intraday  credit. 

CLS  Bank 

CLS  Bank  is  being  designed  as  a 
multi-currency  facility  for  settling 
foreign  exchange  transactions.  Under 
the  proposed  procedures,  participating 
institutions  will  be  required  to  make 
daily  U.S.  dollar  payments  to  CLS  Bank 
over  Fedwire  during  the  early  hours  of 
the  Fedwire  funds  transfer  operating 
day.  Because  U.S.  financial  money 
markets  are  not  currently  active  during 
those  hours,  a  number  of  CLS  members 
assert  that  they  will  use  Federal  Reserve 
daylight  credit  to  fund  their  CLS-related 
payment  obligations  and  have  requested 
that  the  Federal  Reserve  grant  them 
additional  intraday  credit.'" 


"CHIPCo  is  the  affiliate  of  The  New  York  Clearing 
House  Association  L.L.C  that  owns  and  operates 
CHIPS. 


■°For  additional  information  on  payment  system 
initiatives,  refer  to  the  Payments  Risk  Committee's 
report  entitled  "Intraday  Liquidity  Management  in 
the  Evolving  Payment  System;  A  Study  of  the 
Impact  of  the  Euro,  CLS  Bank,  and  CHIPS  Finality." 
New  York.  April  2000.  http://www.ny.frb.org/prc/ 
intradav.html. 
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ACH  Settlement-Day  Finality  In 
November  1999,  the  Board  announced  a 
decision  to  make  the  settlement  of  ACH 
credit  transactions  processed  by  the 
Federal  Reserve  final  when  posted  to 
the  accounts  of  the  receivers,  which  is 
currently  8:30  a.m.  ET  on  the  day  of 
settlement  (64  FR  62673,  November  17. 
1999).  The  Board  noted  that,  in  order  to 
protect  the  Federal  Reserve  from  the 
credit  risk  of  granting  finality  to 
receiving  depository  institutions,  the 
Reserve  Banks  would  require  settling 
depository  institutions  that  are 
monitored  in  real  time  to  prefund  the 
total  of  their  ACH  credit  originations 
before  the  transactions  are  processed. 
Settlement-day  finality  for  ACH  credit 
transactions  reduces  risk  to  receiving 
depository  institutions  and  receivers 
while  the  prefunding  requirement 
permits  the  Reserve  Banks  to  manage 
their  settlement  risk  for  ACH  credit 
transactions  as  they  do  for  other  services 
with  similar  finali^  featiu«s. 

When  the  Board  requested  comment 
on  the  ACH  finality  proposal,  a  number 
of  depository  institutions  asked  that  the 
Federal  Reserve  allow  the  fiexibility  of 
posting  collateral  as  an  alternative  to  the 
prefunding  requirement  (63  FR  70132, 
December  18.  1998).  The  Board  noted 
that  allowing  collateral  to  cover  non- 
securities  related  overdrafts  was  not  in 
accordance  with  the  PSR  policy.  The 
Board,  however,  also  indicated  that  it 
would  consider  the  commenters'  request 
in  future  reviews  of  its  PSR  policies. 
Under  the  conditions  described  in  this 
interim  policy,  some  depository 
institutions  submitting  ACH  credit 
transactions  on  the  day  of  settlement 
will  be  able  to  secure  additional 
daylight  overdraft  capacity." 

B.  CoUatemlized  Daylight  Overdraft 
Capacity 

Depository  institutions  with  self- 
assessed  net  debit  caps  that  wish  to 
expand  their  daylight  overdraft  capacity 
levels  by  pledging  collateral  should 
consult  with  their  Reserve  Banks.  In 
developing  guidelines  for  approving 
maximum  limits  on  collateralized 
daylight  overdraft  capacity  beyond  net 
debit  cap  levels,  the  Board  and  Reserve 
Bank  staff  will  consider  financial  and 
supervisory  information.  The  financial 
and  supervisory  information  may 
include,  but  is  not  limited  to,  potential 
daylight  credit  usage,  capital  and 
liquidity  ratios,  the  composition  of 
balance  sheet  assets.  CAMELS  or  other 
supervisory  ratings  and  assessments, 
and  the  Strength  of  Support  Assessment 


"  Federal  Reserve  systems  in  place  today  would 
not  be  effective  for  monitoring  the  collateralization 
of  ACH  credit  transactions  over  several  days. 


rankings  for  U.S.  branches  and  agencies 
of  foreign  banks. 

Depository  institutions  may  pledge 
the  same  types  of  collateral  they  do 
today  for  discount  window  or  PSR 
piuposes.  In  addition,  the  Board 
believes  that  it  would  be  reasonable  for 
depository  institutions  to  use  collateral 
pledged  to  the  discount  window  for 
additional  daylight  overdraft  capacity 
and  notes  that  more  than  25  percent  of 
account  holders  already  have  collateral 
pledged  to  the  Reserve  Banks. '^  While 
several  himdred  depository  institutions 
have  collateral  pledged  to  the  Federal 
Reserve,  the  Board  expects  that  very  few 
depository  institutions  will  seek  to 
expand  their  daylight  overdraft  capacity 
levels  by  pledging  collateral  because 
approximately  97  percent  of  all  accoimt 
holders  use  less  than  50  percent  of  their 
net  debit  caps  for  their  average  peak 
overdrafts.  This  modification  of  the  PSR 
policy,  allowing  depository  institutions 
with  self-assessed  net  debit  caps  to 
pledge  collateral  for  extra  daylight 
overdraft  capacity,  affects  other  areas  of 
the  policy,  including  the  policy's 
treatment  of  U.S.  branches  and  agencies 
of  foreign  banks,  book-entry  seciuities 
transfers,  and  account  monitoring 
procedures. 

U.S.  Branches  and  Agencies  of  Foreign 
Banks 

For  U.S.  branches  and  agencies  of 
foreign  banks,  net  debit  caps  on  daylight 
overdrafts  in  Federal  Reserve  accounts 
are  calculated  by  applying  the  cap 
multiples  for  each  cap  category  to  a 
foreign  banking  organization's  (FBO's) 
consolidated  "U.S.  capital 
equivalency."'^  U.S.  capital 
equivalency  is  calculated  in  one  of 
several  ways.  In  the  case  of  FBOs  whose 
home-country  supervisors  adhere  to  the 
Basle  Capital  Accord,  U.S.  capital 
equivalency  is  equal  to  the  greater  of  10 
percent  of  worldwide  capital  or  5 
percent  of  the  liabilities  to  nonrelated 
parties  of  each  agency  or  branch.'^  For 
FBOs  whose  home-country  supervisors 
do  not  adhere  to  the  Basle  Capital 
Accord,  U.S.  capital  equivalency  is 


'^  The  Board  notes  that  the  majority  of  Federal 
Reserve  daylight  credit  extensions  are  currently 
implicitly  collateralized  because  depository 
institutions  that  have  pledged  collateral  must  sign 
Operating  Circular  10.  virhich  provides  the  Reserve 
Banks  with  a  secured  interest  in  any  collateral 
recorded  on  the  Reserve  Banks'  books. 

"The  term  "U.S.  capital  equivalency"  is  used  in 
this  conte3(t  to  refer  to  the  particular  capital 
measure  used  to  calculate  daylight  overdraft  net 
debit  caps  and  does  not  necessarily  represent  an 
appropriate  capital  measure  for  supervisory  or  other 
purposes. 

■'*  Uabilities  to  nonrelated  parties  include 
acceptances  but  excludes  accrued  expenses  and 
amounts  due  and  other  liabilities  to  offices, 
branches,  and  subsidiaries  of  the  foreign  bank. 


measiu^d  as  the  greater  of  (1)  the  sum 
of  the  amount  of  capital  (but  not 
surplus)  that  would  be  required  of  a 
national  bank  being  organized  at  each 
agency  or  branch  location,  or  (2)  the 
sum  of  5  percent  of  the  liabilities  to 
noiu^lated  parties  of  each  agency  or 
branch. 

The  current  policy  allows  U.S. 
branches  and  agencies  of  FBOs  whose 
home-coimtry  supervisors  do  not  adhere 
to  the  Basle  Capital  Accord  to  incur 
daylight  overdrafts  above  their  net  debit 
caps  up  to  a  maximiun  amount  equal  to 
their  cap  multiples  times  10  percent  of 
their  FBOs'  capital,  provided  that  any 
overdrafts  above  the  net  debit  caps  are 
collateralized.  The  interim  policy  offers 
all  foreign  banks,  imder  terms  that 
reasonably  limit  Reserve  Bank  risk,  a 
level  of  overdrafts  based  on  the  same 
proportion  of  worldwide  capital.  Under 
the  interim  policy  statement,  the  above 
distinction  is  no  longer  pertinent 
because  any  U.S.  branch  or  agency  of  a 
foreign  bank  that  has  a  self-assessed  net 
debit  cap  and  that  would  like  to  access 
daylight  credit  above  its  net  debit  cap 
level  may  consult  with  its 
Administrative  Reserve  Bank  to  discuss 
an  appropriate  daylight  overdraft 
capacity  level.'*  In  addition,  a  notice 
published  elsewhere  in  today's  Federal 
Register  requests  comment  on  the  net 
debit  cap  calculation  for  U.S.  branches 
and  agencies  of  foreign  banks  (Docket 
No.  R-1108). 

Book-Entry  Securities  Transactions 

The  oirrent  policy  stipulates  that 
depository  institutions  with  book-entry 
securities  overdrafts  that  meet  the 
frequency  and  materiality  thresholds 
must  fully  collateralize  these  overdrafts, 
not  only  the  overdraft  amount  that 
exceeds  the  net  debit  cap  level. '»  Under 
the  interim  policy  statement,  the  Board 
is  eliminating  the  fi^quent  and  material 
collateralization  requirement  for  self- 
assessed  depository  institutions'  book- 
entry  securities  overdrafts.  Instead,  the 
policy  statement  will  allow  Reserve 
Banks  to  require  collateral  fi^m  self- 
assessed  depository  institutions  that 
frequently  exceed  their  caps  as  a  result 
of  transactions  with  settlement-day 


"The  Administrative  Reserve  Bank  is 
responsible  for  managing  an  institution's  account 
relationship  with  the  Federal  Reserve. 

'•Book-entry  daylight  overdrafts  become 
"frequent  and  material"  when  an  account  holder 
exceeds  its  net  debit  cap,  due  to  book-entry 
securities  transactions,  by  more  than  10  percent  of 
its  capacity  and  on  more  than  three  days  in  any  two 
consecutive  reserve  maintenance  periods. 

'^  These  transactions  include  Fedwiie  funds  and 
book-entry  securities  transfers,  enhanced  net 
settlement  service  transactions,  and  ACH  credit 
originations  (beginning  in  mid-2001). 
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IRnality.i^  '*  While  the  interim  policy 
statement  requires  collateralization  of 
overdrafts  only  above  net  debit  cap 
levels,  which  could  increase  the  Federal 
Reserve's  credit  exposure,  the  Board 
believes  an  increase  in  Federal  Reserve 
credit  risk  would  be  minimal  given  that 
very  few  institutions  that  participate  in 
the  government-securities  market  meet 
the  frequent  and  material  criteria.  The 
Board  also  believes  that  eliminating  the 
frequent  and  material  collateralization 
requirement  for  book-entry  setmrities 
overdrafts  specifically  and  developing 
guidelines  that  require  collateralization 
of  overdrafts  above  net  debit  cap  levels 
regardless  of  the  cause  would  simplify 
administration  of  and  compliance  with 
the  policy. 

The  changes  described  above  do  not 
apply  to  institutions  with  exempt-fitim- 
filing  or  de  minimis  net  debit  caps. 
Under  the  interim  policy,  the  Board 
plans  to  continue  to  allow  depository 
institutions  with  exempt-from-filing  or 
de  minimis  caps  to  collateralize 
volimtarily  all  or  part  of  their  book- 
entry  securities  overdrafts.  The  Board 
also  intends  to  continue: 

•  Requiring  depository  institutions 
with  exempt-from-filing  or  de  minimis 
caps  that  frequently  exceed  thefr  caps, 
even  if  only  partly  because  of  book- 
entry  securities  transactions,  to 
collateralize  all  of  their  book-entry 
seciuities  overdrafts. 

•  Prohibiting  depository  institutions 
with  exempt-from-filing  or  de  minimis 
caps  to  pledge  collateral  to  increase 
their  daylight  overdraft  capacity  for 
funds  overdrafts. 

•  Requfring  depository  institutions 
with  zero  caps  that  have  access  to  the 
discoimt  window  to  collateralize  fully 
all  book-entry  securities  overdrafts. 

With  the  adoption  of  a  final  policy 
statement,  the  Board  intends  to 
eliminate  the  current  policy's  separate 
treatment  of  book-entry  securities 
overdrafts.  The  policy  will  require  any 
depository  institution  with  an  exempt- 
&T)m-filing  or  de  minimis  cap  to  apply 
for  a  higher  net  debit  cap  if  the 
institution  frequently  exceeds  its  cap 
because  of  transactions  with  settlement- 
day  finality.  The  Board  believes  that 


'■  Under  the  interim  policy,  "frequently"  will 
continue  to  mean  more  than  three  days  in  any  two 
consecutive  reserve  maintenance  periods.  In  the 
vast  majority  of  cases  where  depositor)'  institutions' 
overdrafts  exceed  their  net  debit  cap  levels,  the 
materiality  threshold  is  met.  The  Board,  therefore. 
is  eliminating  the  "materiality"  criteria  entirely 
from  the  policy  because  it  has  little  practical 
purpose. 

■^Currently  there  are  no  depositor)'  institutions 
with  exempt-from-filing  or  de  minimis  caps  that  are 
required  to  pledge  collateral  for  book-entry 
securities  overdrafts  as  a  result  of  meeting  the 
frequency  and  materiality  criteria. 


such  a  change  would  simplify 
adminisfration  and  compliance  with  the 
policy.  Furthermore,  the  Board  notes 
that  very  few  depository  institutions 
(ciurently  there  are  six)  with  exempt- 
from-filing  or  de  minimis  caps 
volimtarily  hold  collateral  to  cover  their 
book-entry  securities  overdrafts  and 
would  not  be  adversely  affected  by  the 
proposed  policy  change. '*» 

Account  Monitoring 

Ciurently,  a  depository  institution's 
fimds  and  book-entry  securities 
overdrafts  are  combined  for  purposes  of 
determining  the  institution's 
compliance  with  its  cap.  Under  the  ex 
post  monitoring  procedures,  the  Reserve 
Banks  contact  and  coimsel  institutions 
with  net  debit  positions  in  excess  of 
their  caps,  discussing  ways  to  reduce 
their  excessive  use  of  intraday  credit. 
Each  Reserve  Bank  retains  the  right  to 
protect  its  risk  exposiue  from  individual 
institutions  by  unilaterally  reducing  net 
debit  cap  levels,  imposing 
collateralization  or  clearing-balance 
requirements,  holding  or  rejecting 
Fedwire  transfers  or  enhanced  net 
settlement  service  transactions  during 
the  day  imtil  the  institution  has 
collected  balances  in  its  Federal  Reserve 
account,  or,  in  extreme  cases, 
prohibiting  it  from  using  Fedwire. 

The  Board  does  not  intend  to  modify 
significantly  the  Federal  Reserve's  ex 
post  monitoring  procedures.  The  Board 
notes,  however,  that  three  aspects  of  the 
ex  post  monitoring  procedures  warrant 
clarification  with  implementation  of  the 
interim  policy.  First,  the  Reserve  Banks 
will  monitor  the  net  debit  positions  of 
depository  institutions  with  self- 
assessed  caps  that  choose  to  pledge 
collateral  voluntarily  for  additional 
overdraft  capacity  against  these 
institutions'  daylight  overdraft  capacity 
levels  and  not  their  net  debit  cap  levels. 

Second,  Reserve  Banks  may  require 
depository  institutions  with  self- 
assessed  net  debit  caps  that  frequently 
exceed  their  daylight  overdraft  capacity 
levels  to  collateralize  the  difference 
between  thefr  peak  daylight  overdrafts 
and  their  net  debit  cap  levels. 
Depository  institutions  have  some 
flexibility  as  to  the  specific  types  of 
collateral  they  may  pledge  to  the 
Reserve  Banks;  all  collateral,  hpwever, 
must  be  acceptable  to  the  Reserve 
Banks. 

Finally,  the  policy  will  continue  to 
allow  administrative  counseling 
flexibility  for  institutions  that  frequently 


exceed  their  net  debit  caps  due  to  the 
posting  of  transactions  that  do  not  have 
settlement-day  finality,  such  as  checks 
and  ACH  debit  originations.^"  Escalated 
counseling  or  requiring  collateral  for 
daylight  overdrafts  caused  by  these 
transactions  may  be  of  limited  use  in 
reducing  associated  overdrafts. 

m.  Request  for  Comment 

The  Board  requests  comment  on  all 
aspects  of  the  interim  policy  statement. 
The  Board  is  also  requesting  specific 
comments  on  the  following  questions: 

1 .  What  are  the  benefits  and 
drawbacks  of  allowing  depository 
institutions  with  self-assessed  net  debit 
caps  to  pledge  collateral  for  additional 
daylight  overdraft  capacity? 

2.  Would  a  policy  change  that 
requires  depository  institutions  with 
exempt-from-filing  and  de  minimis  caps 
to  apply  for  higher  net  debit  caps  if  they 
frequently  exceed  their  caps  because  of 
book-entry  seciuities  transfers  simplify 
the  policy  or  create  an  undue  burden? 

3.  Would  the  interim  policy  cause 
institutions  to  pledge  additional 
collateral  to  the  Federal  Reserve  or 
would  they  primarily  use  collateral 
already  pledged  to  a  Reserve  Bank? 

IV.  Competitive  Impact  Analysis 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants. 21  Under  these  procedures, 
the  Board  assesses  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  will  determine  whether  the 
expected  benefits  are  significant  enough 
to  proceed  with  the  change  despite  the 
adverse  effects. 

The  Board  does  not  believe  that  the 
broader  use  of  collateral  for  daylight 
overdraft  purposes  will  have  a  direct 
and  material  effect  on  the  ability  of 
other  service  providers  to  compete  with 
the  Reserve  Banks'  payments  services. 
The  Board  notes  that  the  interim  policy 


'"Currently  there  are  no  depository  institutions 
with  exempt-from-filing  or  de  minimis  caps  that  are 
required  to  pledge  collateral  for  book -entry 
securities  overdrafts  as  a  result  of  meeting  the 
frequency  and  materiality  criteria. 


*"  In  October  1994.  the  Board  approved 
administrative  counseling  flexibility  for  institutions 
that  continue  to  exceed  their  net  debit  caps  due  to 
the  posting  of  non-Fedwire  transactions  (59  FR 
27122.  November  2.  1994). 

^'  These  procedures  are  described  in  the  Board's 
policy  statement  "The  Federal  Reserve  in  the 
Payments  System. "  as  revised  in  March  1990.  (55 
FR  11648.  March  29.  1990). 
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statement  is  intended  to  facilitate  the 
smooth  functioning  of  private-sector 
payment  systems. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  ch. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  has  reviewed  the  policy  statement 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  policy 
statement. 

VI.  Federal  Reserve  Policy  Statement 
on  Payments  System  Risk 

The  "Federal  Reserve  Policy 
Statement  on  Payments  System  Risk," 
section  1  is  amended,  effective  DATE,  as 
follows  with  changes  identified  by 
italics: 
I.  FEDERAL  RESERVE  POUCY  " 

A.  Daylight  overdraft  definition 

B.  Pricing 

C.  Capital 

1.  U.S.-chartered  institutions 

2.  U.S.  agencies  and  branches  of 
foreign  banks 

D.  Net  debit  caps 

1.  Cap  set  through  self-assessment 

2.  De  minimis  cap 

3.  Exemption  from  filing 

4.  Special  situations 

a.  Edge  and  agreement  corporations 

b.  Bankers'  banks 

c.  Limited-purpose  trust  companies 

d.  Zero-cap  depository  institutions 

E.  Collateral 

F.  Book-entry  securities  transactions 

1.  CoUateralization 

2.  Transfer-size  limit 

G.  Monitoring 

1.  Ex  post 

2.  Real  time 

3.  Multi-District  institutions 

4.  ACH  controls 

The  last  paragraph  in  section  I.C.2., 
imder  the  heading  "U.S.  agencies  and 
bmncbes  of  foreign  banks,"  has  been 
deleted,  effective  DATE. 

A  new  heading  "CoUateraT'  and  text 
have  been  added  to  read  as  follows  in 
section  I.E.,  effective  DATE: 

E.  Collateral 

Depository  institutions  with  self- 
assessed  net  debit  caps  may  pledge 
collateral  to  their  Administrative 
Reserve  Banks  to  secure  daylight 
overdraft  capacity  in  excess  of  their  net 
debit  caps.  The  Reserve  Banks  will  work 
with  self-assessed  depository 
institutions  that  request  additional 
daylight  overdraft  capacity  to  decide  on 
the  appropriate  maximum  daylight 
overdraft  capacity  levels,  that  is,  net 
debit  cap  levels  plus  allowable 


collateralized  credit.  Depository 
institutions  have  some  flexibility  as  to 
the  specific  types  of  collateral  they  may 
pledge  to  the  Reserve  Banks;  all 
collateral,  however,  must  be  acceptable 
to  the  Reserve  Banks.  Depository 
institutions  with  exempt- from-filing  and 
de  minimis  net  debit  caps  may  not 
obtain  additional  capacity  by  pledging 
collateral.  These  depository  institutions 
must  perform  a  self-assessment  of  their 
creditworthiness,  intraday  funds 
management  and  control,  customer 
credit  policies  and  controls,  and 
operating  controls  and  contingency 
procediires  to  support  a  higher  daylight 
overdraft  cap. 

In  addition,  Reserve  Banks  may 
require  depository  institutions  with  self- 
assessed  net  debit  caps  that  firequently 
exceed  their  caps  due  to  transactions 
with  settlement-day  finality  to 
collateralize  the  difference  between 
their  peak  daylight  overdrafts  and  their 
net  debit  cap  levels.  For  the  purposes  of 
this  policy,  "frequently"  means  more 
than  three  occasions  in  two  consecutive 
reserve-maintenance  periods. 

The  policy  allows  administrative 
counseling  flexibility  for  most 
institutions  that  frequently  exceed  their 
net  debit  caps  because  of  the  posting  of 
transactions  that  lack  settlement-day 
finality,  such  as  checks  and  ACH  debit 
originations.  The  Board's  poficy  on  net 
debit  caps  is  intended  to  address 
intraday  risk  to  the  Federal  Reserve 
arising  from  daylight  overdrafts.  Most 
transactions  that  lack  settlement-day 
finality,  however,  pose  primarily 
interday,  rather  than  intraday,  risk. 
Escalated  coimseling  or  requiring 
collateral  for  daylight  overdrafts  caused 
by  these  transactions  may  be  of  limited 
use  in  reducing  associated  overdrafts. 
Under  administrative  counseling 
flexibility,  the  Reserve  Banks  work  v«th 
affected  institutions  on  means  of 
avoiding  daylight  overdrafts,  but 
generally  do  not  subject  these 
institutions  to  escalated  levels  of 
counseling,  require  collateral,  or  assign 
a  zero  cap. 

Section  U.l.,  under  the  heading 
"CoUateralization"  is  replaced,  effective 
DATE,  to  read  as  follows: 

F.  Book-Entry  Securities  Transactions 

1.  CoUateralization 

A  depository  institution's  funds  and 
book-entry  securities  overdrafts  are 
combined  for  purposes  of  determining 
an  institution's  compliance  with  its 
cap. '8  The  policy  requires  depository 
institutions  with  exempt-from-filing  or 


•■  Funds  overdrafts  refer  to  overdrafts  caused  by 
funds  transfers  as  well  as  NSS.  TIP.  cash,  ACH.  and 
check  transactions. 


de  minimis  caps  that  fi«quently  exceed 
their  caps,  even  if  only  partly  because 
of  book-entry  securities  transactions,  to 
collateralize  all  of  their  book-entry 
seciuities  overdrafts.  For  the  purposes 
of  this  policy,  "frequently"  means  on 
more  than  three  occasions  in  two 
consecutive  reserve-maintenance 
periods.  To  determine  whether  an 
institution  exceeds  its  net  debit  cap 
because  of  book-entry  securities 
transactions,  the  Reserve  Bank 
determines  what  activity  in  an 
institution's  Federal  Reserve  account  is 
attributable  to  funds  transfers  and  other 
payment  transactions  and  what  activity 
is  attributable  to  book-entry  seciuities 
transactions.  A  book-entry  seciuities 
overdraft  occius  when  an  institution's 
book-entry  securities  balance,  less  any 
credit  in  its  funds  balance,  is  a  net  debit. 

In  addition,  all  depository  institutions 
with  exempt-fi-om-filing  or  de  minimis 
caps  may  collateralize  all  or  part  of  their 
book-entry  securities  overdrafts.  Such 
seciu«d  overdrafts  shall  not  be  included 
with  those  overdrafts  measured  against 
their  caps.  For  example,  a  depository 
institution  with  a  de  minimis  cap  of  $50 
million  and  a  $30  million  overdraft —  ' 
$15  million  due  to  funds  transfers  and 
$15  million  due  to  book-entry  securities 
transfers — would  ordinarily  have  excess 
capacity  of  $20  million.  Such  an 
institution  may  increase  its  excess 
capacity  by  $15  million  by 
collateralizing  all  of  its  book-entry 
securities  overdrafts  (or  may  increase  its 
excess  capacity  by  less  than  $15  million 
by  collateralizing  some  portion  of  its 
book-entry  securities  overdrafts).  Such 
an  institution  may  not  increase  its  cap 
of  $50  million  by  over-collateralizing  its 
book-entry  securities  overdrafts  or  by 
collateralizing  any  part  of  its  funds 
overdrafts. 

Section  I.G.I. ,  imder  the  heading  "Ex 
Post'  is  amended,  effective  DATE,  as 
follows  with  changes  identified  by 
italics: 

G.  Monitoring 

1.  Ex  Post 

Under  the  ex  post  monitoring 
procedure,  an  institution  with  a  net 
debit  position  in  excess  of  its  cap  or 
daylight  overdraft  capacity  level  will  be 
contacted  by  its  Reserve  Bank.  The 
Reserve  Bank  will  coimsel  the 
institution,  discussing  ways  to  reduce 
its  excessive  use  of  intraday  credit.  Each 
Reserve  Bank  retains  the  right  to  protect 
its  risk  exposiue  from  individual 
institutions  by  imilaterally  reducing 
Fedwire  caps,  imposing  CoUateralization 
or  clearing-balance  requirements, 
holding  or  rejecting  Fedwire  transfers 
during  the  day  until  the  institution  has 


Federal  Register /Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


30205 


collected  balances  in  its  Federal  Reserve 
accoimt,  or,  in  extreme  cases,  taking  the 
institution  off-line  or  prohibiting  it  bova 
using  Fedwire. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2001. 
Jennifer  ].  lohnson, 
Secretary  of  the  Board. 
(FR  Doc.  01-13978  Filed  6-4-01;  8:45  am) 
BNJJNO  CODE  6210-01-^ 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 108] 

Policy  Statement  on  Payments  System 
Risk;  Dayiight  Overdraft  Capacity  for 
Foreign  Banking  Organizatk>ns 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Request  for  comment  on  policy. 

SUMMARY:  The  Board  is  requesting 
comment  on  proposed  changes  to  its 
payments  system  risk  (PSR)  policy.  The 
proposal  would  modify  the  criteria  used 
to  determine  the  U.S.  capital 
equivalency  for  foreign  banking 
organizations  (FBOs).  Specifically,  the 
proposed  policy  would  (1)  elvninate  the 
Basel  Capital  Accord  (BCA)  criteria  used 
in  the  ciurent  policy  to  determine  U..S. 
capital  equivalency  for  FBOs,  (2)  replace 
the  BCA  criteria  with  the  strength  of 
support  ^sessment  (SOSA)  rankings 
and  financial  holding  company  (FHC) 
status  in  determining  U.S.  capital 
equivalency  for  FBOs,  and  (3)  raise  the 
percentage  of  capital  used  in  calculating 
U.S.  capital  equivalency  for  certain 
FBOs. 

EFFECTIVE  DATE:  Comments  must  be 
received  by  August  6,  2001. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1 108,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW,  Washington,  DC  20551  or 
mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hoius.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9  a.m.  and  5  p.m. 
weekdays,  pursuant  to  §  261.12,  except 
as  provided  in  §  261.14,  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Associate  Director  (202/452- 
3174),  Stacy  Coleman,  Manager  (202/ 
452-2934),  Myriam  Payne,  Project 
Leader  (202/452-3219),  or  Adam 
Minehardt,  Financial  Services  Analyst 
(202/452-2796),  Division  of  Reserve 
Bank  Operations  and  Payment  Systems, 
Board  of  Governors  of  the  Federal 
Reserve  System. 

SUPPLEMENTARY  INFORMATION:  This  is 
one  of  five  notices  regarding  payments 
system  risk  that  the  Board  is  issuing  for 
public  comment  today.  Two  near-term 
proposals  concern  modifications  to  the 
procedures  for  posting  electronic  check 
presentments  to  depository  institutions' 
Federal  Reserve  accounts  for  purposes 
of  measuring  daylight  overdrafts  (Docket 
No.  R-1 109)  and  the  book-entry 
securities  transfer  limit  (Docket  No.  R- 
1110).  In  addition,  the  Board  is 
requesting  comment  on  the  benefits  and 
drawbacks  to  several  potential  longer- 
term  changes  to  the  Board's  policy, 
including  lowering  self-assessed  net 
debit  caps,  eliminating  the  two-week 
average  caps,  implementing  a  two-tiered 
pricing  system  for  collateralized  and 
uncoUateralized  daylight  overdrafts,  and 
rejecting  payments  with  settlement-day 
finality  that  would  cause  an  institution 
to  exceed  its  daylight  overdraft  capacity 
level  (Docket  No.  R-1111).  The  Board  is 
also  issuing  today  an  interim  policy 
statement  and  requesting  comment  on 
the  broader  use  of  collateral  for  daylight 
overdraft  purposes  (Docket  No.  R-1107). 
Furthermore,  to  reduce  burden 
associated  with  the  PSR  policy,  the 
Board  recently  rescinded  the 
interaffiliate  transfer  (Docket  No.  R- 
1106)  and  third-party  access  policies 
(Docket  No.  R-1 100). 

The  Board  requests  that  in  filing 
comments  on  these  proposals, 
commenters  prepare  separate  letters  for 
each  proposal,  identifying  the 
appropriate  docket  number  on  each. 
This  will  facilitate  the  Board's  analysis 
of  all  comments  received. 

I.  Background 

In  April  1985,  the  Board  adopted  a 
policy  to  reduce  risk  on  large-dollar 
payments  systems  (50  FR  21120,  May 
22,  1985).  This  policy  established 
maximum  amounts  of  uncoUateralized 
daylight  credit,  or  net  debit  caps,  that 
depository  institutions  are  permitted  to 
incur  in  their  Federal  Reserve  accounts. 
Net  debit  caps  for  U.S.  branches  and 
agencies  of  foreign  banks  are  calculated 
in  the  same  manner  as  for  domestic 
banks,  by  applying  cap  multiples  from 
one  of  the  six  cap  classes  to  a  capital 


measiu^.'  ^  A  depository  institution's 
cap  class  and  associated  cap  multiple 
either  are  determined  through  a  self- 
assessment  or  a  board-of-directors 
resolution  or  are  assigned  by  the 
Administrative  Reserve  Bank.^  All  net 
debit  caps,  including  those  requested  by 
an  institution's  board  of  directors,  are 
granted  at  the  discretion  of  the  Federal 
Reserve.  Under  the  ciurent  policy,  the 
Federal  Reserve  Banks  apply  the  cap 
multiple  to  100  percent  of  domestic 
depository  institutions'  risk-based  (or 
equivalent)  capital.  The  capital  measure 
used  for  an  FBO,  known  as  the  U.S. 
capital  equivalency,  however,  is 
substantially  less  than  the  FBO's  total 
capital. 

In  1987,  the  Board  considered  and 
decided  against  changing  the  original 
definition  of  U.S.  capital  equivalency 
(52  FR  29255,  August  6,  1987).  At  the 
request  of  several  FBOs,  however,  the 
Board  requested  comment  again  in  June 
1989  on  alternatives  for  determining 
FBOs'  U.S.  capital  equivalency  used  in 
calculating  net  debit  caps  for  U.S. 
branches  and  agencies  of  foreign  banks 
(54  FR  26108,  June  21,  1989).  After 
further  analysis,  in  1991,  the  Board 
adopted  the  current  policy  based  on  the 
BCA  distinction  (55  FR  22095,  May  31. 
1990).'« 

FBOs  from  countries  that  adhere  to 
the  BCA  are  currently  eligible  to  use  as 
their  U.S.  capital  equivalency  the 
greater  of  10  percent  of  their  capital  or 
5  percent  of  their  liabilities  to 
nonrelated  parties.*  FBOs  bom 
countries  that  do  not  adhere  to  the  BCA 
may  use  as  their  U.S.  capital 
equivalency  the  greater  of  5  percent  of 


'  U.S.  branches  and  agencies  of  foreign  banks  are 
entities  contained  within  and  controlled  by  a 
foreign  banking  organization.  For  the  definition  of 
"branch"  and  "agency",  refer  to  12  U.S.C.  3101  and 
12  CFR. 

^  The  net  debit  cap  classes  and  their  associated 
single-day  multiples  are  a  zero  cap  (0).  an  exempt- 
from-filing  cap  (equal  to  the  lesser  of  SIO  million 
or  0.2  tiroes  a  capital  measure),  a  de  minimis  cap 
(0.4):  and  three  self-assessed  caps,  average  (1.1 25), 
above  average  (1.875).  and  high  (2.25).  A  net  debit 
cap  is  calculated  for  the  FBO  and  then  distributed 
among  its  U.S.  branches  and  agencies  at  the 
discretion  of  the  FBO  and  tha  Administrative 
Reserve  Bank. 

'The  Administrative  Reserve  Bank  is  responsible 
for  managing  an  institution's  account  relationship 
with  the  Federal  Reserve. 

*  The  BCA  was  developed  by  the  Basel  Committee 
on  Banking  Supervision  and  endorsed  by  the 
central  bank  governors  of  the  Croup  of  Ten 
countries.  The  BCA  provides  a  framework  for 
assessing  the  capital  adequacy  of  a  depository 
institution  by  risk  weighting  its  assets  and  o^- 
balance  sheet  exposures  primarily  based  on  credit 
risk. 

^  Liabilities  to  nonrelated  parties  include 
acceptances,  but  exclude  accrued  expenses  and 
mounts  due  and  other  liabilities  to  officm, 
branches,  and^ubsidiaries  of  the  foreign  bank  of 
each  agency  or  branch. 
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their  liabilities  to  nonreiated  parties  or 
the  amount  of  capital  that  would  be 
required  of  a  national  bank  being 
organized  at  each  location.^  Under  the 
ciurent  policy,  if  the  home  country 
supervisor  of  an  FBO  does  not  adhere  to 
the  BCA,  the  U.S.  branch  or  agency  of 
the  FBO  may  still  incur  daylight 
overdrafts  above  its  net  debit  cap  up  to 
a  maximum  equal  to  its  cap  multiple 
times  10  percent  of  its  capital,  provided 
that  any  overdrafts  above  the  net  debit 
cap  are  collateralized. 

In  2000,  as  part  of  a  broad  review  of 
the  PSR  policy,  the  Board  again  assessed 
the  determination  of  U.S.  capital 
equivalency  for  FBOs.  The  review 
included  analysis  of  trends  of  daylight 
credit,  consideration  of  supervisory 
issues,  analysis  of  new  or  emerging 
payments  system  initiatives,  and 
discussions  with  FBOs. 

II.  Discussion 

A.  FBO  Liquidity  Issues 

A  few  FBOs  have  indicated  that  their 
net  debit  caps  constrain  their  business 
activity  and  place  them  at  a  competitive 
disadvantage  to  U.S.  depository 
institutions.  These  FBOs  assert  that 
certain  U.S.  depository  institutions  hold 
a  significant  portion  of  their  assets  in 
foreign  markets  but  are  able  to  use  100 
percent  of  their  total  risk-based  capital 
in  establishing  their  caps,  while  the  PSR 
policy  does  not  recognize  the  FBOs' 
worldwide  financial  strength.  Diuing 
2000,  approximately  35  percent  of  U.S. 
branches  and  agencies  of  foreign  banks 
with  nonzero  net  debit  caps  had  cap 
utilization  levels  of  75  percent  or  more.'^ 
In  contrast,  less  than  5  percent  of 
domestically  chartered  institutions  use 
more  than  50  percent  of  their  net  debit 
caps  for  their  average  daily  peak 
daylight  overdrafts. 

A  number  of  FBOs  have  expressed 
concern  over  being  able  to  meet  the 
intraday  liquidity  requirements  of  the 
Continuous  Linked  Settlement  (CLS) 
system  and  the  new  Clearing  House 
Interbank  Payments  System  with 
intraday  finality  (new  CHIPS).  CLS  Bank 
is  being  designed  as  a  multi-currency 
facility  for  settling  foreign  exchange 
transactions.  Under  the  proposed 
procedures,  participating  institutions 
will  be  required  to  make  daily  U.S. 
dollar  payments  to  CLS  Bank  over 
Fedwire  during  the  early  hours  of  the 
Fedwire  funds  transfer  operating  day. 


*The  latter  measure  is  not  normally  reported  to 
the  Federal  Reserve.  If  an  FBO  desires  to  use  this 
measure  as  its  capital  equivalency,  the 
Administrative  Reserve  Bank  must  be  notified  to 
make  special  arrangements. 

'  In  this  context,  cap  utilization  is  equal  to  an 
FBO's  average  daily  peak  daylight  overdraft  divided 
by  the  FBO's  net  debit  cap. 


Because  U.S.  financial  money  markets 
are  not  currently  active  during  those 
hours,  a  number  of  CLS  members  assert 
that  they  will  use  Federal  Reserve 
daylight  credit  to  fimd  their  CLS-related 
payment  obligations  and  have  requested 
that  the  Federal  Reserve  grant  them 
additional  intraday  credit.^ 

On  January  22,  2001,  the  Clearing 
House  Interbank  Payments  Company 
L.L.C.  converted  CHIPS  from  an  end-of- 
day  multilateral  net  settlement  system 
to  one  that  provides  real-time  final 
settlement  for  all  payment  orders  as 
they  are  released.^  To  accomplish  real- 
time final  settlement,  each  CHIPS 
participant  must  transfer  (directly  or 
through  another  participant)  a 
predetermined  amount  into  the  CHIPS 
"prefunded  balance  account"  on  the 
books  of  the  Federal  Reserve  Bank  of 
New  York.  While  new  CHIPS  settles  all 
of  the  payment  orders  when  they  are 
released,  some  payment  orders  remain 
unreleased  at  the  end  of  the  day.  These 
payment  orders  are  netted  and  set  off 
against  one  another  on  a  multilateral 
basis,  with  each  participant  in  a  net 
debit  closing  position  transferring  the 
amount  of  its  closing  position 
requirement  into  the  prefunded  balance 
account.  Many  CHIPS  participants  use 
Federal  Reserve  daylight  credit  to  pay 
their  end-of-day  closing  position 
requirements  on  CHIPS.  Some  of  these 
participants  have  stated  that  making 
these  Fedwire  payments  has,  on 
occasion,  increased  their  demand  for 
intraday  credit. 

In  addition  to  the  concerns  raised  by 
FBOs,  the  Board  recognizes  the 
continued  globalization  of  the  financial 
industry  and  that  many  FBOs  have 
established  substantial  operations 
within  the  United  States.  Fiulhermore, 
FBOs  might  increase  their  U.S.  activities 
with  the  business  opportimities  created 
by  the  Gramm-Leach-Bliley  Act  (Public 
Law  106-102)  (GLB  Act).  As  their  U.S. 
business  expands,  FBOs  could  have  a 
corresponding  increase  in  their  need  for 
use  of  the  U.S.  payments  system  and 
daylight  credit. 

B.  National  Treatment  Considerations 

While  the  Board  understands  the 
concerns  of  the  foreign  banking 
community,  FBO  participants  in  the 
payments  system  present  risks  that 
domestic  depository  institutions  do  not 


'  For  additional  information  on  payment  system 
initiatives,  refer  to  the  Payments  Risk  Committee's 
report  entitled  "Intraday  Liquidity  Management  in 
the  Evolving  Payment  System: 'A  Study  of  the 
Impact  of  the  Euro.  CLS  Bank,  and  CHIPS  Finality." 
New  York.  April  2000.  http://www.ny.frb.org/prc/ 
intraday.html. 

'CHIPCo  is  the  affiliate  of  The  New  York  Clearing 
House  Association  L.L.C.  that  owns  and  operates 
CHIPS. 


pose  to  the  same  extent  and, 
accordingly,  some  differential  treatment 
is  warranted.  Additional  risks  posed  by 
FBOs  include  increased  legal  risk  in 
pursuing  claims  against  insolvent  FBOs 
under  the  laws  of  various  countries  and 
increased  supervisory  risk  in  the 
monitoring  of  FBOs. 

FBOs  present  special  legal  risks  to  the 
Federal  Reserve  because  of  the 
differences  in  insolvency  laws  and 
public  policy  associated  with  the 
various  FBOs'  home  countries.  In 
international  financial  transactions,  the 
overall  risk  borne  by  each  party  is 
affected  not  only  by  the  governing  law 
set  out  in  the  contract,  but  also  by  the 
law  governing  the  possible  insolvency 
of  its  counterparty.  The  insolvency  of  an 
international  bank  presents  significant 
legal  issues  in  enforcing  particular 
provisions  of  a  financial  contract  (such 
as  close-out  netting  or  irrevocability 
provisions)  against  third  parties  (such  as 
the  liquidator  or  supervisor  of  the  failed 
bank).  The  insolvent  party's  national 
law  also  may  permit  the  liquidator  to 
subordinate  other  parties'  claims  (such 
as  by  permitting  the  home  country  tax 
authorities  to  have  first  priority  in 
bankruptcy),  may  reclassify  or  impose  a 
stay  on  the  fight  the  nondefaulting  party 
has  to  collateral  pledged  by  the 
defaulting  party  in  support  of  a 
particular  transaction,  or  may  require  a 
separate  proceeding  to  be  initiated 
against  the  head  office  in  addition  to 
any  proceeding  against  the  branch. 

It  IS  not  practicable  for  the  Federal 
Reserve  to  undertake  and  keep  current 
extensive  analysis  of  the  legal  risks 
presented  by  the  insolvency  law(s) 
applicable  to  each  FBO  with  a  Federal 
Reserve  account  in  order  to  quantify 
precisely  the  legal  risk  that  the  Federal 
Reserve  incurs  by  providing  intraday 
credit  to  that  institution.  It  is 
reasonable,  however,  for  the  Federal 
Reserve  to  recognize  that  FBOs 
generally  present  additional  legal  risks 
to  the  pa)mients  system  and, 
accordingly,  limit  its  exposiu-e  to  these 
institutions. 

In  addition  to  the  legal  risks 
associated  with  FBO  failures,  the 
Federal  Reserve  faces  elevated 
supervisory  risks  when  monitoring 
FBOs.  In  some  coimtries,  supervisory 
information  available  to  U.S.  regulators 
may  be  less  timely  and  not  comparable 
to  similar  information  used  in  the 
supervision  of  U.S.  depository 
institutions.  U.S.  bank  supervisors  also 
lack  a  consolidated  view  of  the  FBO's 
risk  management  process  and  are  unable 
to  test  its  implementation  on  a  global 
basis.  Furthermore,  FBO  risk  profiles 
differ  due  to  varying  industry  and 
regulatory  stnictiu^s  across  countries. 
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m.  Proposed  Changes  to  PSR  Policy 

The  Board  is  requesting  comment  on 
the  following  policy  changes  related  to 
the  determination  of  FBOs'  U.S.  capital 
equivalency  used  in  calculating  net 
debit  caps  for  their  U.S.  branches  and 
agencies.  Specifically,  the  proposed 
policy  would  allow 

1.  FBOs  that  hold  an  FHC 
classification  to  use  35  percent  of  their 
capital  as  their  U.S.  capital  equivalency. 
The  Board  believes  that  the  capital  and 
management  requirements  for  FHCs  and 
the  heightened  monitoring  and 
supervision  to  which  FHCs  are  subject 
justify  permitting  these  FBOs  to  inciir  a 
higher  level  of  daylight  overdrafts. 

2.  FBOs  that  are  not  FHCs  and  are 
ranked  SOSA  1  to  use  25  percent  of 
capital  as  their  U.S.  capital  equivalency. 
The  Board  believes  that  achieving  the 
standards  of  the  SOSA  1  ranking 
provide  sufficient  support  for  increasing 
the  percentage  of  capital  used  for  net 
debit  cap  calculations  to  25  percent.'" 

3.  FBOs  that  are  not  FHCs  and  are 
ranked  SOSA  2  to  use  10  percent  of 
their  t:apital  as  their  U.S.  capital 
equivalency. 

4.  FBOs  that  are  not  FHCs  and  are 
ranked  SOSA  3  to  use  5  percent  of  the 
FBO's  "net  due  to  related  depository 
institutions."  "  Recognizing  that  net 
debit  caps  are  granted  at  the  discretion 
of  the  Federal  Reserve,  the  Reserve 
Banks  could  require  certain  SOSA  3- 
ranked  FBOs  to  fully  collateralize  their 
net  debit  caps. 

The  Board  believes  its  proposal  to 
permit  the  use  of  higher  percentages  of 
capital  for  FBOs  that  hold  an  FHC 
classification  or  a  SOSA  1 -ranking  will 
provide  sufficiently  larger  daylight 
overdraft  capacity  to  those  institutions 
whose  payment  activity  is  currently 
constrained  by  their  net  debit  caps.  The 
Board  beUeves  that  the  benefits  to  the 
pa3rments  system  of  increasing  the  U.S. 
capital  equivalency  for  FBOs  that  hold 
an  FHC  classification  or  a  SOSA  1- 


•"The  5!OSA  ranking  is  composed  of  four  factors 
including  the  FBO's  financial  condition  and 
prospects;  the  system  of  supervision  in  the  FBO's 
.  home  country:  the  record  of  the  home  country's 
government  in  support  of  the  banking  system  or 
other  sources  of  support  for  the  FBO;  and  transfer 
risk  concerns.  Transfer  risk  relates  to  the  FBO's 
ability  to  access  and  transmit  U.S.  dollars,  which 
is  an  essential  factor  in  determining  whether  an 
FBO  can  support  its  U.S.  operations.  The  SOSA 
ranking  is  based  on  a  scale  of  1  through  3  with  1 
representing  the  lowest  level  of  supervisory 
concern. 

' '  The  Reserve  Banks  may  review  other  relevant 
information  when  considering  whether  to  permit 
SOSA  3-ranked  FBOs  access  to  intraday  credit.  The 
PSR  policy  allows  Reserve  Banks  to  deny  any 
depository  institution  access  to  Federal  Reserve 
intraday  credit  based  on  any  applicable 
information. 


ranking  outweigh  the  potential  increase 
in  credit  risk  to  the  Federal  Reserve. 

In  addition,  an  interim  poUcy 
statement  (Docket  No.  R-1107)  that  was 
published  elsewhere  in  today's  Federal 
Register  allows  depository  institutions 
that  have  self-assessed  net  debit  caps  to 
pledge  collateral  to  the  Federal  Reserve 
Banks  in  order  to  incur  additional 
daylight  overdrafts  above  their  net  debit 
cap  levels.  An  FBO  whose  US.  branch 
or  agency  has  a  self-assessed  net  debit 
cap  and  is  in  need  of  additional  capacity 
may  consult  with  its  Administrative 
Reserve  Bank  on  pledging  collateral  for 
this  purpose. '2 

A.  Supervisory  Rankings 

The  Board  considered  how  the  SOSA 
rankings  might  alleviate  some  concerns 
about  the  timeliness  and  reliability  of 
supervisory  information.  SOSA  rankings 
reflect  an  assessment  of  an  FBO's  ability 
to  provide  financial,  liquidity,  and 
management  support  to  its  U.S. 
operations.  In  October  2000,  SOSA 
rankings  were  made  available  to  the 
FBOs'  management  and  home  country 
supervisor. '^  Previously,  SOSA 
rankings  were  used  for  internal  Federal 
Reserve  purposes  only.  SOSA  rankings 
provide  broader  information  about  the 
condition  of  the  FBO,  its  supervision, 
and  the  home  country,  whereas  the  BCA 
distinction  provides  information  only 
about  the  home  coimtry  treatment  of 
bank  capital  adequacy.  Furthermore,  the 
BCA  designation  reflects  the  one-time 
adoption  of  BCA  standards  by  a 
coimtry's  supervisory  authority,  while 
U.S.  bank  supervisors  update  the  SOSA 
rankings  regularly. 

The  Board  also  considered  the  FHC 
status  created  by  the  GLB  Act.  The  GLB 
Act  authorizes  bank  holding  companies 
(BHCs)  and  FBOs  that  are  well 
capitalized  and  well  managed,  as  those 
terms  are  defined  in  the  statute  and  the 
Board's  regulations,  to  elect  FHC  status 
and  thereby  engage  in  securities, 
insurance,  and  other  activities  that  are 
financial  in  nature  or  incidental  to  a 
financial  activity  and  that  are  otherwise 
impermissible  for  BHCs.  FHCs  must 
continue  to  meet  the  applicable  capital 
and  management  standards  in  order  to 
maintain  their  status  and  are  subject  to 
enhanced  reporting  requirements.  The 
Board  believes  that,  like  the  SOSA 
ranking,  FHC  status  is  preferable  to  the 


''The  interim  policy  statement  expands  the  prior 
policy  that  permitted  ceriain  FBOs  to  pledge 
collateral  to  reach  a  maximum  daylight  overdraft 
capacity  equal  to  their  cap  multiple  times  10 
percent  of  their  capital. 

"  For  full  text,  see  SR  Letter  00-14  (SUP), 
Enhancements  to  the  Interagency  Program  for 
Supervising  the  U.S.  Operations  of  Foreign  Banking 
Organizations.  October  23.  2000. 


BCA  distinction  in  determining  the  risk 
posed  by  FBOs  to  the  U.S.  payments 
system.  1* 

The  Board,  therefore,  proposes  to 
replace  the  ciurent  BCA  distinction  in 
the  PSR  policy  with  a  combined  SOSA- 
FHC  structure  and  to  increase  the 
percentage  of  capital  used  in  calculating 
net  debit  caps  for  certain  U.S.  branches 
and  agencies  of  foreign  banks.  The 
Board  believes  that  the  SOSA  ranking 
provides  more  specific,  more 
comprehensive,  and  more  timely 
information  than  the  BCA  distinction. 
As  result,  the  Board  believes  that  the 
definition  of  U.S.  capital  equivalency 
can  be  expanded  fuilher  for  FBOs  that 
are  FHCs  or  have  a  SOSA  1  ranking. 

B.  Alternative  Measure  of  U.S.  Ckipital 
Equivalency 

Under  the  current  policy,  an  FBO 
from  a  country  that  does  not  adhere  to 
the  BCA  must  use  an  alternative 
measure  for  its  U.S.  capital  equivalency 
that  is  not  based  on  total  capital. 
Currently,  the  alternative  measure  is  5 
percent  of  "liabilities  to  nonreiated 
parties"  or  the  amount  of  capital  that 
would  be  required  of  a  national  bank 
being  organized  at  a  specific  location. 
The  Board  believes  that  using  an 
alternative  measure  of  U.S.  capital 
equivalency  when  an  FBO's  home 
country  does  not  adhere  to  the  BCA  is 
appropriate  given  concerns  over  the 
potential  lack  of  timely  supervisory 
information  regarding  these  FBOs  and 
the  Federal  Reserve's  inability  to 
monitor  each  FBO's  non-U.S. 
operations. 

While  the  Board  proposes  to  eliminate 
the  BCA  criteria  used  in  the  current 
policy,  the  Board  continues  to  support 
using  an  alternative  measure  of  U.S. 
capital  equivalency  for  U.S.  branches 
and  agencies  of  foreign  banks  that 
represent  the  greatest  levels  of 
supervisory  concern.  The  Board  believes 
that  this  alternative  measure  should  be 
applied  only  to  those  FBOs  that  may 
exhibit  significant  financial  or 
supervisory  weaknesses,  specifically 
SOSA  3-ranked  FBOs  under  the 
proposed  policy.  In  achieving  this  end, 
the  Board  believes  that  the  alternative 
measure  of  U.S.  capital  equivalency  for 
SOSA  3-ranked  FBOs  should  reflect  the 
capital  investment  of  the  FBO  in  its  U.S. 
operations  rather  than  its  total  capital. 

As  an  alternative  measure  for  U.S. 
capital  equivalency,  the  Board  intends 
to  replace  the  use  of  "liabilities  to 
nonreiated  parties"  with  "net  due  to 


.  '*  While  applying  for  FHC  statift  is  voluntary,  the 
regulatory  burden  associated  with  applying  is 
minimal  for  most  institutions. 
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related  depository  institutions."  '^ 
"Liabilities  to  nonrelated  parties"  may 
increase  relative  to  assets  when  an 
institution  becomes  financially  weaker 
and  could  unduly  increase  the 
institution's  overdraft  capacity.  "Net 
due  to  related  depository  institutions" 
reflects  the  amounts  owed  to  the  parent 
by  the  branch  and  can  be  viewed  as  the 
capital  investment  by  the  FBO  parent  in 
its  U.S.  operations.  In  addition,  the 
Board  notes  that  this  policy  change 
would  not  affect  any  SOSA  3-ranked 
FBOs  at  this  time. 

C.  Capital  Reporting 

In  order  to  comply  with  the  proposed 
policy  changes,  most  U.S.  branches  and 
agencies  of  foreign  banks  requesting  a 
net  debit  cap  will  need  to  complete  the 
form  "Annual  Daylight  Overdraft 
Capital  Report  for  U.S.  Branches  and 
Agencies  of  Foreign  Banks"  (form  FR 
2225)  to  report  capital  that  is  used  as  the 
basis  for  their  caps.'^  Given  that  the 
form  is  short  and  does  not  require  any 
calculations,  the  Board  believes  the  cost 
of  completing  this  form  is  not 
significant  or  burdensome.  Currently, 
only  five  FBOs  that  have  nonzero  net 
debit  caps  do  not  file  form  FR  2225. 
These  five  FBOs  would  have  to  submit 
form  FR  2225  to  comply  with  the 
revised  policy. ^^ 

IV.  Request  for  Comment 

The  Board  requests  comments  on  all 
aspects  of  the  proposed  policy  changes 
outlined  above.  The  Board  is  also 
requesting  comments  on  the  following 
questions: 

1 .  If  the  proposed  policy  changes  are 
adopted,  will  the  resulting  net  debit  cap 
levels  combined  with  the  broader  use  of 
collateral  outlined  in  the  interim  policy 
statement  also  published  today  for 
comment  (Docket  No.  R-1107)  provide 
a  reasonable  and  prudent  level  of 
daylight  overdraft  capacity  to  address 
the  liquidity  needs  of  FBOs? 

2.  Recognizing  differences  in  risk 
between  FBOs  and  domestic  depository 
institutions,  would  the  proposed  policy 
provide  FBOs  appropriate  access  to  the 
U.S.  payments  system? 

3.  With  regard  to  calculating  U.S. 
capital  equivalency,  is  "net  due  to 


"  Reporting  Form  FHEC  002/0028.  Report  of 
Assets  and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks.  Schedule  RAL — Assets 
and  Liabilities:  Liabilities:  item  4 — "Liabilities  to 
nonrelated  parties"  and  item  5 — "Net  due  to  related 
depository  institutions." 

'*SOSA  3-ranked  FBOs  would  not  be  required  to 
file  FR  2225  because  they  would  not  be  eligible  to 
base  their  U.S.  capital  equivalency  on  capital. 

'='  In  1998.  the  Board  surveyed  FBOs  that  filed  FR 
2225  to  estimate  the  burden  to  the  public  of 
completing  the  forth.  As  a  result  of  the  survey,  the 
Board  estimated  the  aimual  burden  of  completing 
FR  2225  to  be  one  hour  per  FBO. 


related  depository  institutions"  an 
appropriate  proxy  for  SOSA  3-ranked 
FBOs'  U.S.  capital  equivalency? 

V.  Competitive  Impact  Analjrsis 

Under  its  competitive  equity  policy, 
the  Board  assesses  the  competitive 
impact  of  changes  that  have  a 
substantial  effect  of  payments  system 
participants.^*  The  Board  believes  these 
modifications  to  its  payments  system 
risk  program  will  have  no  adverse  effect 
on  the  ability  of  other  service  providers 
to  compete  effectively  with  the  Federal 
Reserve  Banks  in  providing  similar 
services. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  ch. 
3506;  5  CFR  1320  appendix  A.l),  the 
Board  has  reviewed  the  request  for 
comments  imder  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget.  The  collection 
of  information  piu-suant  to  the 
Paperwork  Reduction  Act  contained  in 
the  policy  statement  will  not  unduly 
burden  depository  institutions. 

Vn.  Federal  Reserve  Policy  Statement 
on  Payments  System  Risk 

The  Board  proposes  to  replace  section 
I.C.2.  of  the  "Federal  Reserve  Policy 
Statement  on  Payments  System  Risk"  as 
follows: 

2.  U.S.  Branches  and  Agencies  of 
Foreign  Banlcs 

For  U.S.  branches  and  agencies  of 
foreign  banks,  net  debit  caps  on  daylight 
overdrafts  in  Federal  Reserve  accoimts 
are  calculated  by  applying  the  cap 
multiples  for  each  cap  category  to  a 
foreign  banking  organization's  (FBO's) 
U.S.  capital  equivalency.'** 

•  For  FBOs  that  are  financial  holding 
companies  (FHCs),  U.S.  capital 
equivalency  is  equal  to  35  percent  of 
capital. 

•  For  FBOs  that  are  not  FHCs  and 
have  a  strength  of  support  assessment 
ranking  (SOSA)  of  1,  U.S.  capital 
equivalency  is  equal  to  25  percent  of 
capital. 

•  For  FBOs  that  are  not  FHCs  and  are 
ranked  a  SOSA  2,  U.S.  capital 
equivalency  is  equal  to  10  percent  of 
capital. 

•  For  raOs  that  are  not  FHCs  and  are 
ranked  a  SOSA  3,  U.S.  capital 
equivalency  is  equal  to  5  percent  of  the 
FBO's  "net  due  to  related  depository 
institutions." 


"■These  assessment  procedures  are  described  in 
the  Board's  policy  statement  entitled  "The  Federal 
Reserve  in  the  Payments  System"  (55  FR  11648, 
March  29. 1990). 


Given  the  heightened  supervisory 
concerns  associated  with  SOSA  3- 
ranked  FBOs,  a  Reserve  Bank  may  deny 
a  SOSA  3-ranked  FBO  access  to  intraday 
credit.  In  the  event  a  Reserve  Bank 
grants  a  net  debit  cap  to  a  SOSA  3- 
ranked  FBO,  the  Reserve  Bank  may 
require  the  net  debit  cap  to  be  fully 
collateralized. 

'"  The  term  U.S.  capital  equivalency  is 
used  in  this  context  to  refer  to  the  particular 
capital  measure  used  to  calculate  daylight 
overdraft  net  debit  caps  and  does  not 
necessarily  represent  an  appropriate  capital 
measure  for  supervisory  or  other  purposes. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2001. 

Jennifer ).  Johnson, 

Secretary  of  the  Board. 

(FR  Doc.  01-13979  Filed  &-4-01;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1111] 

Policy  Statement  on  Payments  System 
Risk;  Potential  Longer-term  Policy 
Direction 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Request  for  comment  on  policy. 

SUMMARY:  The  Board  is  requesting 
comment  on  the  benefits  and  drawbacks 
of  various  policy  options  that  it  is 
evaluating  as  part  of  a  potential  longer- 
term  direction  for  its  payments  system 
risk  (PSR)  policy.  The  longer-term 
policy  options  include  the  following:  (1) 
Lowering  single-day  net  debit  cap  levels 
to  approximately  the  current  two-week 
average  cap  levels  and  eliminating  the 
two- week  average  net  debit  cap,  (2) 
implementing  a  two-tiered  pricing 
regime  for  daylight  overdrafts  such  that 
institutions  pledging  collateral  to  the 
Reserve  Banks  pay  a  lower  fee  on  their 
collateralized  daylight  overdrafts  than 
on  their  imcoUateralized  daylight 
overdrafts,  and  (3)  monitoring  in  real 
time  all  payments  with  settlement-day 
finality  and  rejecting  those  payments 
that  would  cause  an  institution  to 
exceed  its  net  debit  cap  or  daylight 
overdraft  capacity  level. 
EFFECTIVE  DATE:  Comments  must  be 
received  by  October  1,  2001. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-1111,  may  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551  or 
mailed  electronically  to 
regs.  commen  ts@federalreserve.gov. 
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Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mailroom  between  8:45  a.m.  and  5:15 
p.m.  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  seciuity  control  room 
are  accessible  from  the  coiutyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  Room 
MP-500  between  9i)0  a.m.  and  5:00 
p.m.  weekdays,  pursuant  to  §  261.12, 
except  as  provided  in  §  261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.12  and  261.14. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bettge,  Associate  Director  (202/452- 
3174),  Stacy  Coleman,  Manager  (202/ 
452-2934),  or  John  Gibbons,  Senior 
Financial  Services  Analyst  (202/452- 
6409),  Division  of  Reserve  Bank 
Operations  and  Payment  Systems. 
SUPPLEMENTARY  INFORMATION:  This  is 
one  of  five  notices  regarding  payments 
system  risk  that  the  Board  is  issuing  for 
public  comment  today.  Three  near-term 
proposals  concern  the  net  debit  cap 
calculation  for  U.S.  branches  and 
agencies  of  foreign  banks  (Docket  No.  R- 
1108),  modifications  to  the  procedures 
for  posting  electronic  check 
presentments  to  depository  institutions' 
Federal  Reserve  accounts  for  purposes 
of  measuring  daylight  overdrafts  (Docket 
No.  R-1109),  and  the  book-entry 
securities  transfer  limit  (Docket  No.  R- 
1110).  The  Board  is  also  issuing  today 
an  interim  policy  statement  and 
requesting  comment  on  the  broader  use 
of  collateral  for  daylight  overdraft 
purposes  (Docket  No.  R-1107). 
Furthermore,  to  reduce  burden 
associated  with  the  PSR  policy,  the 
Board  recently  rescinded  the 
interaffiliate  transfer  (Docket  No.  R- 
1106)  and  third-party  access  policies 
(Docket  No.  R-llOO). 

The  Board  requests  that  in  filing 
comments  on  these  proposals, 
commenters  prepare  separate  letters  for 
each  proposal,  identifying  the 
appropriate  docket  number  on  each. 
This  will  facilitate  the  Board's  analysis 
of  all  comments  received. 

I.  Background 

Beginning  in  1985,  the  Board  adopted 
and  subsequently  modified  a  policy  to 
reduce  the  risks  that  payment  systems 
present  to  the  Federal  Reserve  Banks,  to 
the  banking  system,  and  to  other  sectors 
of  the  economy.  An  integral  component 
of  the  PSR  policy  was  to  control 
depository  institutions'  use  of  intraday 
Federal  Reserve  credit,  commonly 
referred  to  as  "daylight  credit"  or 
"daylight  overdrafts.'.'  The  Board 
intended  to  address  the  Federal 


Reserve's  risk  as  well  as  risks  to  various 
types  of  private-sector  networks, 
primarily  large-dollar  payments" 
systems.  Risk  can  arise  from 
transactions  on  the  Federal  Reserve's 
wire  transfer  system  (Fedwire),  from 
other  types  of  payments,  including 
checks  and  automated  clearing  house 
transactions,  and  from  transactions  on 
private  large-dollar  networks. 

The  Federal  Reserve  Banks  face  direct 
risk  of  loss  should  depository 
institutions  be  imable  to  settle  their 
daylight  overdrafts  in  their  Federal 
Reserve  accoimts  before  the  end  of  the 
day.  Moreover,  systemic  risk  might 
occur  if  an  institution  participating  on 
a  private  large-dollar  paymerits  network 
were  unable  or  unwilling  to  settle  its  net 
debit  position.  If  such  a  settlement 
feilure  occiuxed,  the  institution's 
creditors  on  that  network  might  also  be 
imable  to  settle  their  conunitments. 
Serious  repenmssions  could,  as  a  result, 
spread  to  other  participants  in  the 
private  network,  to  other  depository 
institutions  not  participating  in  the 
network,  and  to  the  nonfinancial 
economy  generally.  A  Reserve  Bank 
could  be  exposed  to  indirect  risk  if 
Federal  Reserve  policies  did  not  address 
this  systemic  risk. 

The  1985  policy  required  all 
depository  institutions  incurring 
daylight  overdrafts  in  their  Federal 
Reserve  accounts  as  a  result  of  Fedwire 
funds  transfers  to  establish  a  maximum 
limit,  or  net  debit  cap,  on  those 
overdrafts  (50  FR  21120,  May  22,  1985). 
In  subsequent  years,  the  Federal  Reserve 
modified  and  expanded  the  original  PSR 
policy  by  reducing  net  debit  cap  levels 
and  addressing  the  risk  controls  for 
activities  such  as  book-entry  securities 
transfers,  large-dollar  multilateral 
netting  systems,  and  certain  private 
securities  clearing  and  settlement 
systems. 

In  1986,  the  Board  requested 
comment  on  reducing  net  debit  cap 
levels  (51  FR  45050,  December  15, 
1986).  At  that  time,  the  Board  noted  that 
it  purposely  set  the  original  net  debit 
cap  levels  relatively  high  so  that 
institutions  and  examiners  could  gain 
experience  with  the  caps.  In  1987,  the 
Board  announced  that  it  would  reduce 
cap  levels  by  25  percent  and  stated  that 
it  would  evaluate  further  reductions  in 
the  future  (52  FR  29255,  August  6, 
1987).  In  May  1990,  the  Board  issued  a 
revised  policy  statement  that 
incorporated  the  exempt-from-filing  net 
debit  cap,  changed  the  existing  de 
minimis  cap,  and  included  book-entry 
securities  transfers  in  measuring 
institutions'  overdrafts  against  their 
caps  (55  FR  22087  and  22092.  May  31, 

1990). 


'  In  1989,  the  Board  requested 
comment  on  a  proposed  change  to  its 
payments  system  risk  reduction 
program  that  would  assess  a  fee  of  60 
basis  points,  phased  in  over  three  years, 
for  average  daily  overdrafts  in  excess  of 
a  deductible  of  10  percent  of  risk-based 
capital  (54  FR  26094,  June  21, 1989). 
The  fee  was  to  be  phased  in  as  24  basis 
points  in  1994,  48  basis  points  in  1995, 
and  60  basis  points  in  1996.  The 
purpose  of  the  fee  was  to  encourage 
behavior  that  would  reduce  risk  and 
increase  efficiency  in  the  payments 
system.  The  Board  approved  the 
proposed  policy  change  in  1992  and 
began  pricing  daylight  overdrafts  in 
April  1994  (57  FR  47084,  October  14. 
1992).' 

In  March  1995,  the  Board  decided  to 
raise  the  daylight  overdraft  fee  to  36 
basis  points  instead  of  the  48  basis 
points  originally  announced  (60  FR 
12559,  March  7, 1995).  Because 
aggregate  daylight  overdrafts  fell 
approximately  40  percent  after  the 
introduction  of  fees,  the  Board  was 
concerned  that  raising  the  fee  to  48  basis 
points  could  produce  undesirable 
market  effects  contrary  to  the  objectives 
of  the  risk-control  program.  The  Board 
believed,  however,  that  an  increase  in 
the  overdraft  fee  was  needed  to  provide 
additional  incentives  for  institutions  to 
reduce  overdrafts  related  to  funds 
transfers.  The  Board  stated  it  would 
evaluate  further  fee  increases  two  years 
after  the  1995  fee  increase. 

In  considering  its  commitment  to 
evaluate  further  fee  increases,  the  Board 
recognized  that  significant  changes  have 
occurred  in  the  banking,  payments,  and 
regulatory  environment  in  the  past  few 
years  and,  as  a  result,  is  conducting  a 
broad  review  of  the  Federal  Reserve's 
daylight  credit  policies.  During  the 
course  of  its  review,  the  Board  has 
evaluated  the  effectiveness  of  the 
current  daylight  credit  policies  and 
determined  that  these  policies  appear  to 
be  generally  effective  in  reducing  risk  to 
the  Federal  Reserve  and  creating 
incentives  for  depository  institutions  to 
control  and  manage  their  intraday  credit 
exposures.  In  addition,  the  Board 
determined  that  the  current  policy  is 
well  understood  by  the  industry  and 
that  private-sector  participants  generally 
have  benefited  from  the  policy's  risk 
controls. 


'  To  facilitate  the  pricing  of  daylight  overdrafts, 
the  Federal  Reserve  adopted  a  modified  method  of 
measuring  daylight  overdrafts  that  more  closely 
reflects  the  timing  of  actual  transactions  affecting  an 
institution's  intraday  Federal  Reser\'e  account 
balance.  This  measurement  method  incorporates 
specific  account  posting  times  for  different  types  of 
transactions. 
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As  part  of  this  review,  the  Board 
refineid  the  objective  that  would  guide 
its  formulation  and  evaluation  of 
daylight  credit  policies.  The  Board's 
daylight  credit  policy  objective  is  to 
attain  an  efficient  balance  among  the 
costs  and  risks  associated  with  the 
provision  of  Federal  Reserve  intraday 
credit,  including  the  comprehensive 
costs  and  risks  to  the  private  sector  of 
managing  Federal  Reserve  account 
balances,  and  the  benefits  of  intraday 
hquidity.  The  Board  used  certain 
criteria  to  evaluate  the  effectiveness  of 
policy  options.  These  criteria  include 
credit  risk  to  the  public  sector.  Federal 
Reserve  resoiuce  costs  of  monitoring 
and  counseling  credit  usage,  private- 
sector  resource  costs  of  monitoring 
credit  usage,  payment  delays  and 
gridlock,  and  private-sector  opportimity 
costs. 

n.  Potential  Longer-Tenn  Policy  Options 
■  A.  Net  Debit  Cap  Levels 


The  Board  is  evaluating  the  benefits 
and  drawbacks  of  reducing  self-assessed 
single-day  net  debit  caps  to  levels  near 
those  of  the  current  two-week  average 
caps  and  eliminating  the  two-week 
average  net  debit  caps.  Under  the 
Board's  PSR  policy,  the  Reserve  Banks 
establish  limits  or  net  debit  caps  on  the 
maximum  amoimt  of  uncollateralized 
daylight  credit  that  depository 
institutions  may  incur  in  their  Federal 
Reserve  accoimts.  Net  debit  caps  are 
calculated  by  applying  a  cap  multiple 
from  one  of  six  cap  classes  to  a 
depository  institution's  capital  measure. 
(See  Cap  Multiple  Matrix  below.)  A 
Reserve  Bank  may  assign  the  exempt- 
fit)m-filing  cap  without  a  depository 
institution  taking  any  action.  A 
depository  institution  may  request  a  de 
minimis  cap  by  submitting  a  board-of- 
directors  resolution  to  its  Reserve  Bank, 
or  the  institution  may  request  a  self- 
assessed  cap  (average,  above  average, 
and  high)  by  completing  a  self- 

Cap  Multiple  Matrix 


assessment.  2  Reserve  Banks  may  assign 
a  zero  cap  in  consideration  of  certain 
factors,  or  a  depository  institution  that 
wants  to  restrict  its  own  use  of  Federal 
Reserve  daylight  credit  may  request  a 
zero  cap. 

When  the  Board  adopted  its  net  debit 
cap  framework  in  1985,  it  implemented 
two  cap  multiples  for  depository 
institutions  with  self-assessed  caps:  one 
for  the  maximum  allowable  overdraft  on 
any  day  (single-day  cap)  and  one  for  the 
maximum  allowable  average  of  the  peak 
daily  overdrafts  in  a  two-week  period 
(two- week  average  cap).  The  Federal 
Reserve  implemented  the  higher  single- 
day  cap  to  limit  excessive  daylight 
overdrafts  on  any  day  and  to  ensure  that 
institutions  develop  internal  controls 
that  focus  on  daily  exposm-es.  The 
purpose  of  the  two-week  average  cap 
was  to  reduce  the  overall  levels  of 
overdrafts  while  allowing  for  daily 
pajrment  fluctuations. 


Cap  categories 


Zero , 

Exempt-from-filing  3 

De  minimis  

Average 

Atx>ve  average 

High 


Cap  multiples 


Single  day 


$10  million  or  0.20 

0.40  

1.125  

1.875  

2.25  


Two-week  average 


$10  million  or  0.20 

0.40 

0.75 

1.125 

1.50 


As  3  part  of  the  Board's  current  PSR 
policy  review  and  its  commitment  to 
evaluate  further  cap  reductions,  the 
Board  reviewed  depository  institutions' 
use  of  their  daylight  overdraft  capacity. 
The  Board  found  that  more  than  96 
percent  of  institutions  with  self-assessed 
net  debit  caps  use  less  than  50  percent 
of  their  daylight  overdraft  capacity  for 
their  average  peak  overdrafts.*  To 
evaluate  further  the  effects  of  reducing 
the  single-day  net  debit  cap  to  about  the 
two-week  average  net  debit  cap,  Board 
staff  compared  depository  institutions' 
daily  peak  overdrafts  with  their 
respective  two-week  average  caps. 
Compared  with  the  cvurent  single-day 
net  debit  cap,  an  additional  7  percent  of 
depository  institutions  with  self- 


assessed  caps  (approximately  twenty) 
would  regularly  exceed  their  single-day 
net  debit  cap  if  it  were  reduced  to  the 
two-week  average  levels.  If  depository 
institutions  that  have  pledged  collateral 
with  the  Reserve  Banks  were  to  use  their 
collateral  to  increase  their  daylight 
overdraft  capacity,  less  than  4  percent 
(approximately  twelve)  more  depository 
institutions  would  regularly  exceed 
their  reduced  net  debit  caps.s  In 
addition,  some  of  these  institutions 
would  exceed  their  reduced  net  debit 
caps  because  of  certain  non-Fedwire 
activity.  These  depository  institutions 
would  likely  be  eligible  for  counseling 
flexibility.  Because  few  account  holders 
with  self-assessed  caps  would  regularly 
exceed  a  net  debit  cap  reduced  to  the 


two-week  average  levels,  it  appears  that 
most  depository  institutions  generally 
manage  their  daily  overdraft  activity 
within  the  two-week  average  cap  level. 
This  analysis  suggests  that  ciurent 
single-day  net  debit  cap  levels  may 
commit  Reserve  Banks  to  potential 
credit  exposures  in  excess  of  what  is 
needed  to  facilitate  the  smooth 
operation  of  the  payment  system.  The 
Board  believes  that  in  conjunction  with 
allowing  institutions  with  self-assessed 
net  debit  caps  to  pledge  collateral  for 
daylight  overdraft  capacity  above  their 
caps,  reducing  self-assessed  net  debit 
caps  could  improve  the  balance  between 
the  public-sector  costs  of  providing 
daylight  credit  and  the  net  private- 
sector  benefits  of  using  daylight  credit. 


'  The  self-assessment  requires  an  institution  to 
evaluate  and  rate  its  creditworthiness,  intraday 
funds  management  and  controls,  customer  credit 
policies  and  controls,  operating  controls,  and 
contingency  procedures  to  support  a  higher 
daylight  overdraft  cap. 

'The  net  debit  cap  for  the  exempt-from-filing 
category  is  equal  to  the  lesser  of  $10  million  or  20 
percent  of  risk-based  capital. 

*  Approximately  300  depository  institutions 
cun«ntly  have  self-assessed  caps.  Of  these 


depository  institutions,  approximately  20  percent 
use  more  than  70  percent  of  their  overdraft  capacity 
for  their  peak  overdrafts.  The  majority  of 
institutions  using  more  than  70  percent  of  their 
daylight  overdraft  capacity  for  their  peak  overdrafts 
are  doing  so  because  of  substantial  non-Fedwire 
payment  activity.  The  current  policy  provides 
"counseling  flexibility"  for  depository  institutions 
with  de  minimis  and  self-assessed  caps  that  exceed 
their  net  debit  caps  as  a  result  of  certain  non- 
Fedwire  payment  activity.  Most  of  the  institutions 
referenceid  above  would  Call  into  this  category.  The 


Federal  Reserve,  therefore,  would  not  subject 
depository  institutions  that  are  provided  counseling 
flexibility  to  additional  counseling  for  certain  non- 
Fedwire  related  cap  breaches  and  would  not  require 
these  institutions  to  post  collateral  or  adopt  a  zero 
cap. 

'  Published  elsewhere  in  today's  Federal  Register 
is  the  Board's  interim  policy  statement  that  allows 
depository  institutions  with  self-assessed  caps  to 
pledge  collateral  above  their  net  debit  caps  for 
additional  daylight  overdraft  capacity. 
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The  Board  believes  that,  if  it  were  to 
reduce  single-day  net  debit  caps  to 
about  the  same  level  as  the  current  two- 
week  average  net  debit  caps,  eliminating 
the  two-week  average  caps  should 
simplify  the  policy.  Eliminating  the 
two-week  average  cap  also  should 
reduce  some  of  the  administrative  cost 
and  burden  of  complying  with  the 
policy.  The  Board,  however,  recognizes 
that  reducing  single-day  net  debit  caps 
could  impose  costs  on  certain 
depository  institutions  because  some 
may  consider  their  imused  overdraft 
capacity  as  a  safeguard  to  manage 
infrequent  or  unexpected  liquidity 
needs.  Finally,  the  Board  believes  that 
the  ciurent  daylight  overdraft  limits  for 
depository  institutions  with  exempt- 
from-filing  and  de  minimis  net  debit 
caps  are  adequate  and  should  not  be 
modified  at  this  time. 

The  Board  seeks  comment  on  the 
benefits  and  drawbacks  of  reducing  self- 
assessed  single-day  net  debit  caps  to 
levels  near  those  of  the  current  two- 
week  average  net  debit  caps  and 
eliminating  the  two-week  average  net 
debit  caps.  The  Board  also  requests   - 
comment  on  the  following  questions: 

1 .  In  conjunction  with  the  policy 
change  that  would  allow  institutions 
with  self-assessed  net  debit  caps  to 
pledge  collateral  for  Federal  Reserve 
daylight  credit  above  their  net  debit 
caps,  would  reducing  self-assessed  net 
debit  caps  improve  the  balance  between 
the  public-sector  costs  of  providing 
daylight  credit  and  the  net  private- 
sector  benefits  of  using  daylight  credit? 

2.  How  would  a  reduction  in  the 
single-day  net  debit  cap  level  affect  the 
way  institutions  manage  their  Federal 
Reserve  accounts  with  respect  to 
daylight  overdrafts?  Do  institutions 
tai^et  a  maximum  level  of  daylight 
overdrafts  that  is  at  or  below  their  two- 
week  average  caps?  How  much 
addition^  capacity  between  routine 
peak  overdrafts  and  the  current  single- 
day  net  debit  cap  is  prudent  or 
necessary? 

3.  Would  lowering  the  single-day  net 
debit  caps  for  self-assessed  institutions 

'  cause  depository  institutions  to  delay 
sending  payments,  potentially 
increasing  overdrafts  at  other  depository 
institutions? 

4.  Should  the  Board  consider  a  policy 
that  gradually  moves  uncollateralized 
net  debit  caps  to  significantly  lower 
levels  (for  example,  to  the  levels 
associated  with  the  de  minimis  net  debit 
cap)  and  require  all  depository 
institutions  to  post  collateral  for 
overdrafts  beyond  the  net  debit  cap? 


B.  Two-Tiered  Pricing  Regime 

The  Board  is  also  evaluating  the 
benefits  and  drawbacks  of  implementing 
a  two-tiered  pricing  regime  that  would 
assess  a  lower  fee  on  collateralized 
daylight  overdrafts  than  on 
uncollateralized  daylight  overdrafts. 
The  daylight  overdraft  fee  is  a  critical 
component  of  the  PSR  policy,  and  its 
modification  in  1995  was  the  impetus 
for  the  Board's  current  review  of  its 
daylight  credit  policies.*^  The  initial 
implementation  of  a  24-basis-point 
daylight  overdraft  fee  in  1994  caused  a 
40  percent  decrease  in  daylight 
overdrafts  in  Federal  Reserve  accounts, 
mostly  related  to  changes  in  the  timing 
of  book-entry  securities  transfers. 
Daylight  overdrafts  caused  by  Fedwire 
funds  transfers  (funds  overdrafts) 
declined  slightly  after  the 
implementation  of  fees;  however,  funds 
overdrafts  began  to  rise  again  even 
before  the  1995  modified  fee  increase. 
On  an  average  annual  basis  since  1995, 
overdrafts  caused  by  Fedwire  book- 
entry  securities  transfers  (book-entry 
securities  overdrafts)  have  decreased 
almost  10  percent  per  year  and  the  value 
of  Fedwire  book-entry  securities 
transfers  has  grown  more  than  5  percent 
per  year;  whereas  funds  overdrafts  and 
the  value  of  Fedwire  fimds  transfers 
have  grown  between  15  and  18  percent 
per  year.  The  growth  in  funds  overdrafts 
appears  to  be  directly  related  to  the 
growth  in  large-value  funds  transfers. 
Even  though  funds  overdrafts  have 
grown  substantially,  the  relationship 
between  average  funds  overdrafts  and 
the  value  of  Fedwire  fimds  transfers  has 
remained  relatively  constant  since  the 
late  1980s. 

In  evaluating  the  level  of  the  daylight 
overdraft  fee,  the  Board  is  considering 
policy  changes  that  might  result  in  a 
more  efficient  balance  of  the  costs,  risks, 
and  benefits  associated  with  the 
provision  of  Federal  Reserve  intraday 
credit.  The  Board  believes  that  daylight 
overdraft  fees  have  been  effective  in 
reducing  overdrafts  from  book-entry 
securities  transfers  and  provide  a  strong 
incentive  for  institutions  to  continue 
controlling  their  overdrafts.  From  its 
inception,  the  fee  was  intended  to  create 
economic  incentives  for  the  largest 
daylight  overdrafters  to  reduce  and 
allocate  more  efficiently  their  use  of 
daylight  credit.  The  Board  notes  that 


since  the  Federal  Reserve  began  pricing 
daylight  overdrafts  in  1994,  less  than  4 
percent  of  accoimt  holders  pay  fees  in 
a  given  year  and  the  majority  of  these 
institutions  pay  less  than  $1 ,000  per 
year.  In  addition,  the  largest  users  of 
daylight  credit,  in  general  depository 
institutions  with  assets  greater  than  $10 
billion,  pay  more  than  95  percent  of 
aggregate  daylight  overdreift  fees. 

While  the  Board  believes  that  daylight 
overdraft  fees  have  been  relatively 
effective,  it  also  recognizes  that  the 
daylight  overdraft  pricing  policy  has 
imposed  costs  on  the  industry  and  that 
some  depository  institutions  consider 
the  policy  burdensome.  To  assess  policy 
alternatives  that  might  create  a  more 
efficient  balance  of  the  costs,  risks,  and 
benefits  associated  with  Federal  Reserve 
intraday  credit,  the  Board  compared 
Federal  Reserve  daylight  credit 
extensions  and  private-sector  lending 
under  line-of-credit  arrangements.  The 
most  notable  distinction  between 
daylight  credit  extensions  and  private- 
sector  lending  is  that  private  loans  are 
often  collateralized.  Collateralized 
lending  generally  carries  a  lower 
interest  rate  than  uncollateralized 
lending  because  taking  collateral  lowers 
the  lender's  risk,  allowing  for  a  lower 
credit  risk  premium.  In  most  situations, 
the  Reserve  Banks  do  not  require 
collateral  when  extending  daylight 
credit  to  depository  institutions.^  When 
Reserve  Banks  require  collateral  for 
daylight  credit  extensions,  however,  the 
same  daylight  overdraft  fee  applies  to 
both  collateralized  and  uncollateralized 
daylight  overdrafts.  The  Board  also 
notes  that  the  majority  of  Federal 
Reserve  daylight  credit  extensions  are 
currently  implicitly  collateralized 
because  depository  institutions  that 
pledge  collateral  must  sign  the 
applicable  agreements  in  Operating 
Circular  10,  which  provides  the  Reserve 
Banks  with  a  secured  interest  in  any 
collateral  recorded  on  the  Reserve 
Banks'  books." 


^The  current  daylight  overdraft  fee  is  36  basis 
points,  quoted  as  an  anhual  rate  on  the  basis  of  a 
24-hour  day.  To  obtain  the  daily  overdraft  fee  for 
the  standard  Fedwire  operating  day.  the  36-basis'' 
point  feefs  multiplied  by  the  fraction  of  the  24-hour 
day  during  which  Fedwire  is  scheduled  to  operate. 
For  example,  under  the  current  18-hour  Fedwire 
operating  day,  the  daylight  overdraft  fee  equals  27 
basis  points. 


'The  current  policy  requires  that  "frequent  and 
material"  book-entry  securities  overdrafters  fully 
collateralize  these  overdrafts.  Book-entry  securities 
overdrafts  become  frequent  and  material  when  an 
account  holder  exceeds  its  net  debit  cap.  solely 
because  of  book-entry  securities  transactions,  on 
more  than  three  days  in  any  two  consecutive 
reserve  maintenance  periods  and  by  more  than  10 
percent  of  its  capacity.  The  policy  also  allows 
financially  healthy  U.S.  branches  and  agencies  of 
foreign  banks  for  which  the  home-countr>' 
supervisor  does  not  adhere  to  the  Basle  Capital 
Accord  to  incur  daylight  overdrafts  above  their  net 
debit  caps  up  to  an  amount  equal  to  their  cap 
multiples  times  10  percent  of  their  worldwide 
capital,  provided  that  any  overdrafts  above  the  net 
debit  caps  are  collateralized.  « 

"The  majority  of  the  collateral  pledged  to  the 
Reserve  Banks  is  pledged  for  discount  window 
purposes. 
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The  Board  is  considering  the  benefits 
and  drawbacks  of  implementing  a  two- 
tiered  or  differential  pricing  regime  for 
daylight  overdrafts.  The  fundamental 
argiunent  for  a  two-tiered  pricing  regime 
is  that  such  a  regime  might  achieve  a 
better  balance  between  the  benefits  and 
costs  of  collateralized  overdrafts  relative 
to  uncollaterahzed  overdrafts,  including 
the  public  sector's  costs  and  risks  as 
well  as  the  private  sector's  opportunity 
costs  of  pledging  collateral.  Under  a 
differential  pricing  regime,  depository 
institutions  that  have  pledged  collateral 
with  the  Federal  Reserve  would  receive 
the  collateralized  price  for  intraday 
credit  used  up  to  Ae  level  of  collateral.^ 
In  addition,  while  the  interim  policy 
statement  does  not  permit  depository 
institutions  with  exempt  or  de  minimis 
caps  to  increase  their  daylight  overdraft 
capacity  by  pledging  collateral  to  the 
Federal  Reserve,  these  institutions 
would  be  allowed  to  pledge  collateral  in 
order  to  receive  the  lower  daylight 
overdraft  fee.  A  lower  fee  on 
collateralized  daylight  credit  than  on 
uncollateralized  daylight  credit  might 
also  provide  an  extra  incentive  for  the 
largest  daylight  overdrafters  to  maintain 
their  current  levels  of  collateral  pledged 
to  the  Reserve  Banks  or  to  pledge 
additional  collateral.  The  relative  price 
of  collateralized  to  imcoUateralized 
daylight  credit,  however,  would  likely 
influence  the  degree  to  which 
depository  institutions  would  maintain 
their  collateral  levels  or  pledge 
additional  collateral. i" 

While  private-sector  lenders  generally 
price  collateralized  lending  cheaper 
than  uncollateralized  lending  because  it 
is  typically  less  risky,  the  Board  is 
concerned  that  differential  pricing  of 
daylight  credit  could  have  broader 
pubUc  policy  implications.  For 
example,  the  collateralization  of 
daylight  credit  could  disadvantage 
junior  creditors  in  the  event  that  a 
depository  institution  fails  in  a  daylight 


'To  estimate  the  spread  between  collateralized 
and  uncollateralized  lending,  the  Board  sought  a 
financial  market  measure  of  the  risk  differential 
between  collateralized  and  uncollateralized  credit 
extensions.  Because  loans  of  federal  funds  are 
uncollateralized.  while  loans  through  repurchase 
agreements  are  collateralized,  the  spread  between 
the  federal  funds  rate  and  the  interest  rate  for 
repurchase  agreements  on  general  Treasury 
collateral  provides  the  closest  available 
approximation  of  this  risk  differential.  The  federal 
funds-repurchase  agreement  spread  averaged  12  to 
1 5  basis  points  at  a  24-hour  annualized  rate  over  the 
period  since  the  mid-1980s.  As  much  as  possible, 
this  estimate  was  adjusted  for  days  of  unusual 
supply  pressures  in  the  federal  funds-repurch&se 
market. 

'°  Administrative  costs  incurred  by  depository 
institutions  in  identifying,  segregating,  auditing,  or 
transporting  collateral  to  conform  with  Reserve 
Bank  requirements  could  affect  the  relative  price  of 
collateralized  to  uncollateralized  daylight  credit. 


overdraft  position.  It  is  unclear  whether 
junior  creditors  take  the  Federal 
Reserve's  extensions  of  daylight  credit 
into  account  when  making  their  own 
loans.  Consequently,  it  may  be 
appropriate  when  setting  the 
collateralized  daylight  overdraft  fee  to 
include  some  measure  of  the  additional 
risk  that  junior  creditors  bear  as  a  result 
of  collateralized  Federal  Reserve 
daylight  credit  extensions.  If  Federal 
Reserve  daylight  credit  extensions  were 
to  dilute  private-sector  creditors'  claims 
dollar  for  dollar,  it  might  be  appropriate 
to  treat  collateralized  and 
uncollateralized  Federal  Reserve 
daylight  credit  extensions  as  equally 
risky  and  price  them  at  the  same  level. 
In  addition,  a  marginal  increase  in 
collateralized  Federal  Reserve  overdrafts 
could  potentially  exacerbate  any 
scarcity  of  available  collateral  to  support 
financial  market  activities. ' ' 

The  Board  plans  to  continue 
evaluating  the  benefits  and  drawbacks 
of  a  two-tiered  pricing  regime  for 
day  fight  overdrafts.  To  assess  better  the 
impact  of  such  a  policy  change,  the 
Board  requests  comment  on  all  aspects 
of  differential  pricing.  The  Board  is  also 
requesting  comment  on  the  following 
questions: 

1.  What  are  the  major  drawbacks  and 
benefits  of  a  two-tiered  pricing  regime 
for  collateralized  and  uncollateralized 
daylight  overdrafts  in  Federal  Reserve 
accounts? 

2.  If  Reserve  Banks  would  accept  the 
same  types  of  collateral  currently 
accepted  for  discount  window  purposes, 
how  might  two-tiered  pricing  affect  the 
industry,  especially  with  respect  to  the 
availabiUty  of  collateral  for  other 
financial  market  activity?  How  might 
two-tiered  pricing  affect  creditors  and 
other  participants? 

3.  Would  a  two-tiered  daylight 
overdraft  pricing  regime  cause 
institutions  to  pledge  additional 
collateral  to  the  Federal  Reserve  or 
would  they  primarily  use  collateral 
already  pledged  to  a  Reserve  Bank? 

4.  If  collateralized  daylight  overdrafts 
were  subject  to  a  fee  lower  than  the 
current  36-basis-point  fee,  would 
institutions'  daylight  credit  usage 
change  fitjm  current  levels? 

5.  Currently,  Federal  Reserve  daylight 
credit  is  generally  provided  only  to 
financially  healthy  depository 
institutions  that  have  regular  access,  to 
the  discount  window  and  are  subject  to 
supervisory  examination.  Does  talcing 
collateral  from  these  depository 


"Bank  for  International  Settlements,  Colnmittee 
on  the  Global  Financial  System.  Collateral  in 
wholesale  financial  markets:  recent  trends,  risk 
management  and  market  dynamics.  March  2(X)1 
(Bank  for  International  Settlements,  2(X)1). 


institutions  provide  the  Federal  Reserve 
a  sufficient  reduction  in  risk  to  warrant 
a  lower  fee? 

C.  Monitoring  in  Real  Time  All 
Institutions'  Payments  With  Settlement- 
Day  Finality 

The  Board  is  also  evaluating  the 
benefits  and  drawbacks  of  universal 
real-time  monitoring  (URTM),  which  is 
defined  as  using  the  Reserve  Banks' 
Accoimt  Balance  Monitoring  System 
(ABMS)  to  reject  any  payment  with 
settlement-day  finality  that  would  cause 
any  account  holder's  overdrafts  to 
exceed  its  net  debit  cap.^^  Payments 
with  settlement-day  finality  include 
Fedwipe  funds  and  book-entry  securities 
transfers,  enhanced  net  settlement 
service  (NSS)  transactions,  automated 
clearing  house  (ACH)  credit 
transactions,  and  cash  withdrawals. '^  '■♦ 

Reserve  Banks  can  monitor  any 
account  holder's  balance  and  its 
payment  activities  in  real  time  using  the 
ABMS.  The  Reserve  Banks  currently 
reject,  for  specific  depository 
institutions  falling  within  established 
parameters,  certain  final  payments  that 
would  cause  overdrafts  to  exceed  these 
account  holders'  available  account 
balances  or  net  debit  cap.'s  As  a  result, 
Reserve  Banks  are  able  to  control  their 
credit  exposure  fit)m  certain  higher-risk 
institutions  by  restricting  those 
institutions'  access  to  Federal  Reserve 
intraday  credit  to  specified  levels 


'^  The  ABMS  provides  intraday  account 
information  to  the  Reserve  Banks  and  depository 
institutions.  ABMS  serves  as  both  an  information 
source  and  a  monitoring  control  tool.  ABMS  is  used 
primarily  to  give  authorized  Reserve  Bank 
personnel  a  mechanism  to  control  and  monitor 
account  activity  for  selected  institutions.  ABMS 
also  provides  a  means  for  institutions  to  obtain 
information  concerning  their  intraday  balances  for 
managing  daylight  overdrafts.  This  information 
includes  opening  balances,  a  depository 
institution's  net  debit  capacity  and  collateral  limits. 
Fedwire  funds  and  book-entry  securities  transfers, 
enhanced  Net  Settlement  Service  (NSS) 
transactions,  and  other  payment  activity  from  the 
Integrated  Accounting  System. 

"  The  Board  likely  would  not  subject  book-entry 
securities  transfers  to  real-time  rejects  for 
institutions  that  pledge  in-transit  collateral.  In- 
transit  collateral  is  securities  purchased  by  a 
depository  institution  but  not  yet  paid  for  and 
owned  by  its  customers. 

'■'  ACH  credit  transactions  will  have  settlement- 
day  finality  beginning  in  mid-2001.  The  Board, 
however,  recognizes  that  including  ACH  credit 
transactions  under  URTM  could  have  implications 
for  the  value  dating  of  ACH  transactions,  wherein 
originators  may  submit  transactions  for  settlement 
on  a  later,  specified  date. 

'"The  Reserve  Banks  monitor  in  real  time 
Fedwire  funds  transfers  and  NSS  transactions  for 
institutions  meeting  the  established  risk  parameters. 
Currently,  the  Reserve  Banks  are  monitoring  in  real 
time  approximately  five  percent  of  account  holders: 
however,  the  number  of  monitored  institutions 
generally  increases  as  the  health  of  the  financial 
industry  weakens. 
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through  real-time  monitoring  of  their 
account  balances. ^^ 

Real-time  enforcement  of  depository 
institutions'  daylight  overdraft  capacity 
levels  through  URTM  could  allow  the 
Reserve  Baxiks  to  manage  better  the 
small,  yet  important,  risk  that  a 
depository  institution  could 
unexpectedly  fail  with  a  significant 
daylight  overdraft  position  that  far 
exceeds  its  net  debit  cap.  URTM  also 
could  assist  Reserve  Banks  and 
depository  institutions  in  managing 
Federal  Reserve  accounts  by  preventing 
depository  institutions  from  exceeding 
their  net  debit  caps  with  payments  that 
have  settlement-day  finality.  As  a  result, 
URTM  would  likely  reduce  costs 
associated  with  the  Reserve  Banks' 
administration  of  the  policy. 

The  Board  is  considering  URTM  for 
payments  with  settlement-day  finality 
because  they  represent  greater  credit 
risk  to  the  Federal  Reserve  than 
payments  without  settlement-day 
finality.  Payments  with  settlement-day 
finality  also  represent  the  majority  of 
the  dollar  value  of  payments  that  the 
Federal  Reserve  processes.  Because 
Reserve  Banks  may  return  or  reverse 
payments  that  do  not  have  settlement- 
day  finality,  such  as  checks  and  ACH 
debit  transactions,  these  payments  pose 
less  risk  to  the  Federal  Reserve  if  the 
payor  institution  defaults. 

While  URTM  provides  advantages  by 
monitoring  all  accounts  in  real  time,  the 
Board  has  concerns  about  potential 
negative  consequences  of  URTM. 
Specifically,  the  Board  is  concerned 
about  possible  adverse  effects  on  the 
government-securities  market  from 
rejecting  book-entry  securities  transfers. 
The  Board  also  is  concerned  about 
URTM  creating  disruptions  for  net 
settlement  arrangements  and  ACH 
participants.  Finally,  URTM  raises 
significant  policy  issues  related  to 
pajmient  delays  or  gridlock. 

"To  evaluate  the  potential  adverse 
effects  of  URTM,  the  Board  reviewed 
depository  institutions'  daylight  credit 
use  over  the  past  several  years  and 
foimd  that  the  majority  of  depository 
institutions  generally  do  not  fully  use 
their  daylight  overdraft  capacity. 
Approximately  97  percent  of  all  account 
holders  use  less  than  50  percent  of  their 
net  debit  caps  for  their  average  peak 
overdrafts.  Even  if  net  debit  caps  were 
Beduced  to  the  two-week  average  level, 
as  described  previously  in  the  first 
policy  option,  most  institutions  should 
not  experience  rejected  payments  imder 


URTM.  In  addition,  the  Board's  interim 
policy  statement  that  allows  depository 
institutions  to  pledge  collateral  for 
additional  daylight  overdraft  capacity 
should  alleviate  potential  payment 
disruptions  over  the  long  term  as 
depository  institutions  adjust  their 
behavior. 

While  the  Board  does  not  believe  that 
URTM  would  disrupt  the  payments 
system  over  the  long  term,  LllTM  could 
cause  payments  gridlock  under 
circumstances  of  severe  financial  market 
stress  or  significant  liquidity  shortages. 
In  the  event  of  gridlock,  the  Federal 
Reserve  has  systems  and  procedures  to 
detect,  evaluate,  and  address  payments 
gridlock.  The  Federal  Reserve's 
communication  protocols  and  problem 
escalation  procedures  are  well 
established  and  designed  to  manage  any 
critical  payments  system  problem 
quickly  and  effectively.'^ 

While  several  payment  types,  such  as 
book-entry  securities  transfers  or  NSS 
transactions,  raise  issues  related  to 
implementing  URTM,  monitoring  ACH 
credit  originations  for  all  accoimt 
holders  presents  a  number  of  additional 
issues.  "The  most  significant  concern  is 
that  URTM  could  compromise  ACH 
value  dating.  Value  dating  allows 
depository  institutions  to  originate 
credit  transactions  one  or  two  days  in 
advance  of  the  settlement  date.  When 
the  Board  approved  settlement-day 
finality  for  ACH  credit  transactions,  it 
required  all  institutions  monitored  in 
reject  mode  to  prefund  their  originations 
at  the  time  the  files  are  processed  (64  FR 
62673,  November  17, 1999).  Prefunding 
was  required  so  that  risk  controls  for 
ACH  credit  transactions  were  similar  to 
those  of  other  payment  services  with 
similar  finality  characteristics,  such  as 
Fedwire  funds  transfers.  In  the  current 
monitoring  environment,  only  a  subset 
of  credit  originators  are  required  to 
prefund.  Under  a  URTM  environment, 
all  ACH  credit  originators  would  have  to 
prefund.  As  a  result,  depository 
institutions  that  send  files  one  or  two 
days  in  advance  could  perceive 
prefunding  as  costly.  To  avoid 
prefunding  one  or  two  days  in  advance, 
many  depository  institutions  might 
originate  their  ACH  files  in  the  early 
morning  hours  of  the  settlement  day, 
thereby  eliminating  certain  benefits  of 
ACH  value  dating. 

Value  dating  ACH  transactions  allows 
originating  and  receiving  depository 
institutions  to  process  large  numbers  of 
transactions  in  advance  of  the 
settlement  date  and  time.  Processing 


>*The  account  activity  of  an  institution  that  is  not 
monitored  in  real  time  is  monitored  for  compliance 
with  the  daylight  overdraft  posting  rules  on  an 
after-the-fact  or  ex  post  basis. 


"The  Federal  Reserve  System  extensively  tested 
and  used  these  protocols  and  procedures  to  prepare 
for  and  manage  the  Y2IC  rollover  period. 


ACH  transactions  in  advance  of  the 
settlement  date  and  time  often  allows 
institutions  to  resolve  operational 
problems  with  minimal  effects  on  ACH 
participants  and  to  post  the  transactions 
to  their  customers'  accounts  in  a  timely 
manner.  In  addition,  advanced 
knowledge  of  the  transactions  that  will 
settle  over  the  next  several  days  allows 
institutions  to  manage  their  account 
positions  better  and  to  handle  incorrect 
or  erroneous  transactions  before 
settlement  occurs. 

A  policy  change  that  potentially 
discourages  value  dating  or  encourages 
originating  depository  institutions  to 
submit  files  later  than  they  do  today 
could  fundamentally  change  the  nature 
of  the  ACH  service  and  disrupt 
established  and  effective  business 
practices  for  ACH  participants.  For 
example,  an  operational  problem  or 
funding  problem  might  cause  an 
originating  depository  institution  to 
miss  the  close  of  the  ACH  processing 
cycle.  By  missing  the  close  of  the 
processing  cycle,  the  ACH  payments 
intended  for  settlement  that  same  day 
would  not  settle  on  a  timely  basis. 
Missed  settlements  could  impose  undue 
costs  on  receiving  institutions  and  their 
customers  and  undermine  the  perceived 
reliability  of  ACH.  Applying  URTM  to 
ACH  could,  therefore,  increase  costs  to 
some  unknown  extent  for  most  ACH 
participants,  including  originating 
institutions,  receiving  institutions,  and 
their  customers. 

To  alleviate  the  prefunding  issue, 
some  respondents  to  the  request  for 
comment  on  ACH  settlement-day 
finality  proposed  collateral  as  an 
alternative  to  prefunding  (63  FR  70132, 
December  18, 1998).  Because  of  the 
value-dating  nature  of  ACH,  the  Federal 
Reserve  systems  in  place  today  would 
not  be  effective  for  monitoring  the 
collateralization  of  ACH  credit 
transactions  over  several  days.  The 
ABMS  and  other  systems  would  have  to 
be  modified  significantly  to  substitute 
collateral  for  prefunding  if  the 
transactions  are  not  submitted  on  the 
same  day  as  the  intended  settlement 
day;  the  Board  is  imcertain  of  the  cost 
or  timing  of  systems  modifications  that 
would  be  necessar>'  to  implement  this 
functionality.  Under  the  conditions 
described  in  the  interim  policy 
statement,  some  depository  institutions 
submitting  ACH  credit  transactions  on 
the  day  of  settlement  will  be  able  to 
secure  additional  daylight  overdraft 
capacity. 

The  Board  plans  to  continue 
evaluating  the  benefits  and  drawbacks 
of  URTM.  including  the  benefits  and 
drawbacks  of  implementing  URTM  for 
all  payments  with  settlement-day 
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finality  and  implementing  URTM  for 
only  a  subset  of  those  payments.  One  of 
the  Board's  primary  concerns  with 
implementing  URTM  for  only  a  subset 
of  payments,  for  example  for  Fedwire 
funds  transfers  and  NSS  transactions,  is 
whether  this  would  create  an  incentive 
for  liquidity  constrained  depository 
institutions  to  move  payments  from 
Fedwire  and  NSS  to  the  ACH  to  avoid 
the  real-time  monitor.  Another  concern 
is  whether  implementing  URTM  for 
only  a  subset  of  payments  creates  a 
competitive  advantage  for  the  Federal 
Reserve's  ACH  service. '^  To  assess 
better  the  effect  of  such  policy  changes, 
the  Board  requests  comment  on  all 
aspects  of  URTM.  The  Board  also 
requests  conunent  on  the  following 
questions: 

1.  What  would  be  the  benefits  and 
drawbacks  of  URTM? 

2.  If  the  Federal  Reserve  were  to 
implement  URTM.  should  it  do  so  for 
all  payments  with  settlement-day 
finality?  If  not,  which  payments  should 
the  Federal  Reserve  include  under 
URTM?!'*^" 

3.  If  the  Federal  Reserve  implemented 
URTM  for  only  Fedwire  funds  transfers 
and  NSS  transactions,  would  this  action 


'■Competitive  issues  might  be  raised  if  the 
Reserve  Banks  were  to  monitor  in  real  time  all 
Fedwire  hinds  transfers  and  NSS  transactions  but 
not  all  ACH  credit  transactions.  Private-sector  ACH 
operators  that  use  the  Federal  Reserve's  Fedwire- 
based  or  enhanced  net  settlement  service  might 
have  some  participants  that  experience  rejected 
settlement  payments  under  URTM  while  most 
Federal  Reserve  ACH  credit  transactions  would  not 
be  subject  to  real-time  monitoring.  Depository 
institutions  that  are  concerned  about  settlement 
disruptions  through  private-sector  ACH  operators 
might  find  the  Federal  Reserve's  ACH  service  more 
attractive:  however,  these  institutions  might  find 
that  certain  benefits  from  using  private-sector  ACH 
services  sufficiently  offset  concerns  about 
settlement  disruptions.  In  addition,  under  any 
monitoring  environment,  depository  institutions 
meeting  certain  risk  parameters  would  be  required 
to  prefiind  their  Federal  Reserve  ACH  credit 
transactions.  For  those  institutions,  the  Federal 
Reserve's  ACH  service  might  not  be  more  attractive 
than  private-sector  ACH  services. 

"To  analyze  more  fully  the  potential  for  payment 
disruptions.  Board  staff  developed  a  simulation  of 
URTM  for  Fedwire  funds  transfers,  book-entry 
securities  transfers,  and  NSS  transactions.  The 
URTM  simulation  for  Fedwire  funds,  book-entry 
securities,  and  NSS  activity  showed  that  under 
current  net  debit  cap  levels.  ABMS  would  delay 
approximately  40  payments  out  of  almost  500,000 
per  day.  In  addition,  the  average  value  of  a  delayed 
payment  was  about  $3.2  million  and  the  average 
delay  was  around  an  hour.  Using  the  two-week 
average  net  debit  cap  levels,  the  simulation  showed 
that  ABMS  would  delay  approximately  50 
payments  out  of  almost  500.000  per  day  and  the 
average  value  of  a  delayed  payment  was  about  SI  1 .4 
million  with  an  average  delay  of  about  an  hour. 

2"  While  the  URTM  simulation  did  not 
demonstrate  significant  NSS  transaction  delays,  the 
Board  notes  that  given  the  nature  of  the  net 
settlement  service,  the  delay  of  any  payment  into 
a  net  settlement  arrangement  would  hold  up 
settlement  for  the  entire  arrangement. 


increase  risk  of  large-dollar  payments 
moving  from  Fedwire  or  NSS  to  the 
ACH?  21  Would  this  provide  the  Federal 
Reserve  with  a  competitive  advantage  in 
providing  ACH  services? 

4.  What  are  the  most  significant 
benefits  and  drawbacks  of  implementing 
URTM  for  only  Fedwire  funds  transfers 
and  NSS  transactions  initially  and 
continuing  to  evaluate  moving  other 
payments  to  URTM  as  the  Federal 
Reserve  and  the  industry  gain  more 
experience  with  URTM? 

5.  What  disruptions  in  the 
government-securities  market,  if  any, 
could  occur  if  the  Federal  Reserve  were 
to  implement  URTM  for  Fedwire  book- 
entry  seciuities  transfers? 

6.  What  disruptions  in  settlement 
arrangements,  if  any,  could  occur  if  the 
Federal  Reserve  were  to  implement 
URTM  for  NSS  transactions? 

7.  Would  URTM  lead  to  significantly 
greater  payment  delays,  or  woidd  there 
be  little  effect? 

m.  Request  for  Comment 

The  Board  requests  comment  on  all 
aspects  of  the  potential  policy  options 
outlined  above,  and  on  the  benefits  and 
drawbacks  of  implementing  these 
options  together  or  separately. 

rV.  Competitive  Impact  Analysis 

The  Board  has  established  procediues 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants.22  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effects, 
the  Board  will  determine  whether  the 
anticipated  benefits  are  significant 
enough  to  proceed  with  the  change 
despite  the  adverse  effects. 

Tne  Board  does  not  believe  that  tlie 
policy  options  outlined  above  would 
have  a  direct  and  material  impact  on  the 
ability  of  other  service  providers  to 
compete  effectively  with  the  Reserve 
Banks'  payments  services.  The  Board 
believes  that  two  of  the  daylight  credit 
policies  outlined  above,  lowering  single- 


2'  Under  any  monitoring  environment,  depository 
institutions  meeting  ceriain  risk  parameters  would 
be  required  to  prefund  ACH  credit  transactions. 

^'  These  procedures  are  described  in  the  Board's 
policy  statement  "The  Federal  Reserve  in  the 
Payments  System. "  as  revised  in  March  1990.  (55 
FR  11648,  March  29, 1990). 


day  net  debit  caps  and  universal  real- 
time monitoring,  are  generally  more 
restrictive  than  the  ourent  policies.  The 
Board  plans  to  evaluate  further  whether 
implementing  URTM  for  only  a  subset 
of  payments  creates  a  competitive 
advantage  for  the  Federal  Reserve's 
financial  services.  More  restrictive 
Federal  Reserve  credit  policies, 
however,  could  encourage  some 
depository  institutions  to  seek  other 
payment  service  providers,  thereby 
encouraging  competition  with  the 
Reserve  Banks.  While  the  two-tiered 
pricing  regime  is  generally  more 
consistent  with  private-sector  practices, 
the  policy  cannot  be  viewed  as  being 
more  restrictive  or  liberal  imtil  a  more 
definitive  set  of  fees  is  recommended. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  ch. 
3506;  5  CFR  1320  Appendix  A.l),  the 
Board  has  reviewed  the  policy  statement 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  are  contained  in  the  policy 
statement. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  30,  2001. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  01-13982  Filed  6-4-01;  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 


Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.  (EDT),  June 
11.  2001. 

PLACE:  4th  Floor,  Conference  Room 
4506.  1250  H  Street,  N.W.,  Washington, 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  May 
14,  2001,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Elizabeth  S.  WoodnifT, 

Secretary  to  the  Board.  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  01-14178  Filed  6-1-01;  10:07  am] 

BIUJNG  CODE  6760-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Hiunan 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instnunents,  call  the  OS 
Reports  Clearance  Officer  on  (202)  690- 
6207. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  tQ  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Proposed  Projects  1. 
Assessment  of  State  Laws,  Regulations, 
and  Practice  Affecting  the  Collection 
and  Reporting  of  Racial  and  Ethnic  Data 
by  Health  Insurers  and  Managed  Care 
Plans — NEW — One  of  the  overarching 

Burden  Information 


goals  of  Healthy  People  2010  is  the 
elimination  of  health  disparities, 
including  those  associated  with  race 
and  ethnicity.  The  lack  of  data  is  a 
barrier  to  performance  measurement  for 
this  goal.  Therefore,  the  Office  of 
Minority  Health  is  proposing  a  study 
which  will  examine  States'  laws  and 
policies  concerning  the  collection  and 
use  of  racial  and  ethnic  data  by  health 
insurers  and  managed  care  plans.  The 
study  involves  visits  to  1 3  States  for  an 
in-depth  look  at  their  policies  and 
practices,  interviews  with  State  officials 
and  representatives  of  the  States'  major 
managed  care  plans  and  health 
insurance  industry,  and  focus' groups 
with  consumer  and  civil  right 
organizations.  Respondents:  State  or 
local  governments;  businesses  or  other 
for-profit;  non-profit  institutions.  ^ 


Instrument 


Administrator  Interview  Guide 
Consumer  Focus  Group  

Total 


Numt>er  of 
respondents 


78 
130 


Hours  per 
response 


Total  tHirden 
hours 


312 
260 


572 


Send  comments  to  Cynthia  Agens 
Bauer,  OS  Reports  Clearance  Officer, 
Room  503H,  Humphrey  Building,  200 
Independence  Avenue  SW.,  Washington 
DC,  20201.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Dated:  May  22.  2001. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  01-14056  Filed  6-4-01;  8:45  am] 

BILUNG  CODE  41S0-29-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
announces  the  following  advisory 
committee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Time  and  Date: 
June  27,  2001—9:00  a.m.-5:00  p.m. 
June  28,  2001—10:00  a.m.-4:00  p.m. 

Place:  Renaissance  Hotel,  999  9th  Street, 
NW.,  Washington,  DC.  (202)  898-9000. 

Status:  Open. 

Purpose:  At  this  meeting  the  Committee 
will  hear  presentations  and  hold  discussions 
on  several  health  data  policy  topics.  On  the 
first  day  an  update  from  HHS  has  been 
scheduled  on  the  implementation  of  the 


administrative  simplification  provisions  of 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA).  The 
Committee  also  will  be  briefed  by  HHS  staff 
on  a  number  of  additional  data  policy 
activities  including  quality  of  care  for  racial 
and  ethnic  minorities  and  the 
implementation  of  OMB  federal  data 
standards  on  race  and  ethnicity.  The 
Committee  will  review  reports  in  progress 
including  the  report  from  the  Subcommittee 
on  Populations  on  functional  status  data,  and 
Subcommittees  will  hold  working  sessions  in 
the  afternoon.  There  will  also  be 
Subcommittee  sessions  early  in  the  morning 
of  the  second  day.  Day  two  of  the  full 
Committee  meeting  will  feature  a  briefing  on 
the  HHS  Patient  Safety  Task  Force,  the 
National  Quality  Forum  and  the  National 
Quality  Report  from  the  Institute  of 
Medicine.  The  afternoon  agenda  begins  with 
a  briefing  on  the  status  of  the  Centers  for 
Disease  Control's  National  Electronic  Data 
Surveillance  System  (NEDSS).  The  remainder 
of  the  afternoon's  agenda  will  be  devoted  to 
Committee  business  including  reports  from 
the  Subcommittees  and  planning  future 
agendas. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Marjorie  S.  Greenberg,  Executive  Secretary, 
NCVHS,  National  Center  for  Health  Statistics. 
Centers  for  Disease  Control  and  Prevention. 
Room  1100,  Presidential  Building,  6525 
Belcrest  Road.  Hyattsville,  Maryland  20782, 
telephone  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  website:  http://www.ncvhs.hhs.gov/, 


where  further  information  including  an 
agenda  will  he  posted  when  available. 

Dated:  May  30,  2001. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  01-14057  Filed  6-4-01;  8:45  am] 
BILUNG  CODE  41S1-0S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

This  notice  amends  Part  K  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Hiunan 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF),  Chapter 
KB,  the  Administration  on  Children, 
Youth  and  Families  (ACYF),  as  last 
amended  on  August  27, 1991  [56  FR 
42332],  December  8,  1997  (62  FR  64592) 
and  October  6,  1999  [63  FR  58742)  is 
being  reorganized  to  move  the  Office  of 
State  Systems  from  the  Office  of  the 
Commissioner  and  place  it  in  the 
Children's  Biueau  as  a  new  Division 
and  to  establish  a  third  Division  within 
the  Head  Start  Biueau.  In  addition,  this 
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notice  revises  the  description  of  the 
research  and  evaluation  activities 
within  the  Office  of  the  Commissioner 
and  the  functions  of  the  Divisions 
within  the  Head  Start  Bureau  and  makes 
other  minor  editorial  changes. 

1.  Chapter  KB.  Administration  on 
Children,  Youth,  and  Families  is 
amended  as  follows: 

A.  Delete  KB.  10  Organization  in  its 
entirety  and  replace  with  the  following: 

KB.  10    Organization.  The 
Administration  on  Children,  Youth  and 
Families  is  headed  by  a  Commissioner, 
who  reports  directly  to  the  Assistant 
Secretary  for  Children  and  Families  and 
consists  of.- 

Office  of  the  Commissioner  (KBA) 

Office  of  Management  Services  (KBAl) 

Office  of  Grant  Management  (KBA2) 

Head  Start  Bureau  (KBC) 

Program  Operations  Division  (KBCl) 

Program  Support  Division  (KBC2) 

Program  Management  Division  (KBC3) 

Children's  Bureau  (KBD) 

Office  of  Child  Abuse  and  Neglect 

(KBDl) 
Division  of  Policy  (KBD2) 
Division  of  Program  Implementation 

(KBD3) 
Division  of  Data,  Research  and 

Innovation  {KBD4) 
Division  of  Child  Welfare  Capacity 

Building  (KBD5) 
Division  of  State  Systems  (KBD6) 
Family  and  Youth  Services  Bureau 

(KBE) 
Child  Care  Bureau  (KBG) 
Immediate  Office/Administration 

(KBGl) 
Program  Operations  Division  {KBG2) 
Policy  Division  {KBG3) 
Technical  Assistance  Division  (KBG4) 

B.  Delete  KB.20  Functions.  Paragraph 
A,  in  its  entirety  and  replace  with  the 
following: 

KB.20    Functions.  A.  The  Office  of 
the  Commissioner  serves  as  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families,  the  Secretary, 
and  other  officials  of  the  Department  on 
the  soimd  development  of  children, 
youth,  and  families.  It  provides 
executive  direction  and  management 
strategy  to  ACYF  components.  The 
Deputy  Commissioner  assists  the 
Commissioner  in  carrying  out  the 
responsibilities  of  the  Office. 

In  the  immediate  Office  of  the 
Commissioner,  research  and  evaluation 
staff  provide  scientific  consultation, 
coordination,  direction,  and  support  for 
research  activities  across  the  four 
Bureaus  within  ACYF.  Research  staff 
also  partner  with  other  Federal  agencies 
and  the  broader  research  community  to 
conduct  program  evaluations,  develop 
new  knowledge  relevant  to  programs 


and  policies  implemented  by  ACYF, 
and  build  research  capacity  within  the 
field.  Additional  staff  perform  special 
projects  for  the  Office  of  the 
Commissioner.  In  addition  to  the 
Immediate  Office,  the  Office  of  the 
Commissioner  contains  two 
organizational  units.  In  support  of  the 
Commissioner  and  Deputy 
Commissioner  and  in  consultation  with 
ACYF  programs  the: 

1 .  Office  of  Management  Services 
manages  the  formulation  and  execution 
of  the  budgets  for  ACYF  programs  and 
for  Federal  administration;  serves  as  the 
central  control  point  for  operational  and 
long  range  planning;  functions  as 
Executive  Secretariat  for  ACYRF, 
including  managing  correspondence, 
correspondance  systems,  and  electronic 
mail  requests;  reviews  and  manages 
clearance  for  program  announcements 
for  ACYF,  the  Administration  for  Native 
Americans  (ANA),  and  the 
Administration  on  Developmental 
Disabilities  (ADD);  plans  for/coordinates 
the  provision  of  staff  development  and 
training;  provides  support  for  ACYF's 
personnel  administration,  including 
staffing,  employee  and  labor  relations, 
performance  management  and  employee 
recognition;  manages  procurement 
planning  and  provides  technical 
assistance  regarding  procurement;  plans 
for/oversees  the  discretionary  grant 
paneling  process;  manages  ACYF- 
controlled  space  and  facilities;  performs 
manpower  planning  and  administration; 
plans  for,  acquires,  distributes  and 
controls  ACYF  supplies;  provides  mail 
and  messenger  services;  maintains 
duplicating,  fax,  and  computer  and 
computer  peripheral  equipment; 
supports  and  manages  automation 
within  ACYF;  provides  for  health  and 
safety;  and  oversees  travel,  time  and 
attendance,  and  other  administrative 
functions  for  ACYF. 

The  Office  of  Management  Services 
also  reviews  and  approves  formula  and 
entitlement  programs  for  ACYF's 
bureaus  and  ADD.  It  assures  that  all 
formula  and  entitlement  awards 
conform  with  applicable  statutes, 
regulations,  and  policies;  computes 
grantee  allocations;  prepares  formula 
and  entitlement  awards;  ensures 
incorporation  of  necessary  grant  terms 
and  conditions;  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  formula  and  entitlement 
programs;  provides  data  in  support  of 
apportionment  requests;  prepares 
reports  and  analyses  on  the  grantees' 
use  of  funds;  maintains  liaison  and 
coordination  with  appropriate  ACF  and 
HHS  organizations  to  ensure 
consistency  between  ACF  formula  and 
entitlement  grant  systems  and  the 


Department's  grant  payment  systems; 
and  performs  audit  resolution  activities 
for  formula  and  entitlement  programs. 

2.  Office  of  Grants  Management 
provides  management  and  technical 
administration  for  discretionary  grants 
for  ACYF.  ADD.  and  ANA;  reviews, 
certifies  and/or  signs  all  discretionary 
grants;  assures  that  all  discretionary 
grants  awarded  by  ACYF,  ADD,  and 
ANA  conform  with  applicable  statutes, 
regulations,  and  policies;  computes 
grantee  allocations,  prepares 
discretionary  grant  awards,  ensures 
incorporation  of  necessary  grant  terms 
and  conditions,  and  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  discretionary  grant  programs; 
provides  data  in  support  of 
apportionment  requests;  prepares 
reports  and  analyses  on  the  grantees' 
use  of  funds;  maintains  liaison  and 
coordination  with  appropriate  ACF  and 
HHS  organizations  to  ensure 
consistency  between  ACYF.  ADD.  and 
ANA  discretionary  grant  systems  and 
the  Department's  grant  payment 
systems;  provides  technical  assistance 
to  regional  components  on  discretionary 
grant  operations  and  technical  grants 
management  issues;  and  performs  audit 
resolution  activities  for  ACYF.  ADD. 
and  ANA  discretionary  grant  programs. 
The  Office  of  Grants  Management 
coordinates  and  maintains  liaison  with 
the  Department  and  other  federal 
agencies  on  discretionary  grants 
management  and  administration 
operational  issues  and  activities. 

C.  Delete  KB.20  Function.  Paragraph 
C  in  its  entirety  and  replace  with  the 
following: 

C.  The  Head  Start  Bureau  serves  as 
the  principal  advisory  unit  to  the 
Commissioner  on  issues  regarding  the 
Head  Start  program  (including  Early 
Head  Start).  It  develops  legislative  and 
budgetary  proposals;  identifies  areas  for 
research,  demonstration  and 
developmental  activities;  presents 
operational  planning  objectives  and 
initiatives  relating  to  Head  Start  to  the 
Office  of  the  Commissioner;  and 
oversees  the  progress  of  approved 
activities.  It  provides  leadership  and 
coordination  for  the  activities  of  the 
Head  Start  program  in  headquarters  and 
the  regional  offices.  The  Bureau 
represents  Head  Start  in  inter-agency 
activities  with  other  federal  and  non- 
federal organizations. 

1 .  Program  Operations  Division 
manages  the  American  Indian  and 
Alaska  Natives  and  migrant  and 
seasonal  farmworkers  Head  Start 
programs;  reviews  applications  for 
programs  serving  American  Indian  and 
Alaska  Natives  children  and  children  of 
migratory  and  seasonal  farmworkers; 
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monitors  and  assesses  the  programs  and 
assures  provision  of  training  and 
technical  assistance  to  all  Head  Start 
programs  funded  for  the  children  of 
American  Indian  and  Alaska  Natives 
and  migrants  and  seasonal  farmworkers; 
analyzes  and  ensures  consideration  of 
the  needs  of  American  Indian  and 
Alaska  Natives  and  migrant  and 
seasonal  farmworkers'  children;  and 
coordinates  with  other  agencies  and 
organizations  serving  American  Indian 
and  Alaska  Natives  and  migrant  and 
seasonal  farmworkers'  children. 

2.  Program  Support  Division  provides 
technical  expertise  in  the  areas  of  Head 
Start  education  birth  to  age  five,  health 
(medical,  dental,  mental  health  and 
nutrition),  family  and  commimity 
partnerships,  parent  involvement,  and 
disabilities  services  for  Head  Start 
program  staff.  It  recommends  and 
establishes  policy  in  these  areas; 
reconunends  strategies  for  achieving 
quality  services;  and  develops  guidance, 
and  other  policy  materials  aimed  at 
improving  grantee  performance. 

'The  Division  develops  areas  for 
research  and  demonstration  activities  to 
improve  the  quality  and  levels  of 
services  provided  to  Head  Start 
children.  The  Division  also  manages 
discretionary  projects  and  develops 
training  and  technical  assistance 
strategies  to  improve  Head  Start 
programs'  performance  in  specific 
component  areas. 

3.  Program  Management  Division 
develops  and  coordinates  program  and 
administrative  management  regulations 
and  policy  for  the  Head  Start  program, 
provides  guidance  to  the  regional  offices 
in  carrying  out  these  policies  and 
monitors  their  implementation;  and 
designs  and  oversees  a  national  system 
for  program  monitoring  and  quality 
improvement.  The  Division  develops 
and  manages  discretionary  projects  that 
are  designed  to  investigate  and  improve 
the  operation  and  management  of  the 
Head  Start  program;  plans  and  manages 
training  and  technical  assistance  (T  & 
TA)  activities  in  Head  Start;  and 
manages  national  data  collection  and 
analysis  for  the  Head  Start  program. 

D.  Delete  KB.20  Function.  Paragraph 
D  in  its  entirety  and  replace  with  the 
following: 

D.  The  Children's  Bureau  is  headed 
by  an  Associate  Commissioner  who 
advises  the  Commissioner. 
Administration  on  Children.  Youth  and 
Families,  on  matters  related  to  child 
welfare,  including  child  abuse  and 
neglect,  child  protective  services,  family 
preservation  and  support,  adoption, 
foster  care  and  independent  living.  It 
recommends  legislative  and  budgetary 
proposals,  operational  planning  system 


objectives  and  initiatives,  and  projects 
and  issue  areas  for  evaluation,  research 
and  demonstration  activities.  It 
represents  ACYF  in  initiating  and 
implementing  interagency  activities  and 
projects  affecting  children  and  families, 
and  provides  leadership  and 
coordination  for  the  programs, 
activities,  and  subordinate  components 
of  the  Biu-eau. 

1.  Office  on  Child  Abuse  and  Neglect 
provides  leadership  and  direction  on 
the  issues  of  child  maltreatment  and  the 
prevention  of  abuse  and  neglect  under 
the  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA).  It  is  the  focal 
point  for  interagency  collaborative 
efforts,  national  conferences  and  special 
^initiatives  related  to  child  abuse  and 

neglect,  and  for  coordinating  activities 
related  to  the  prevention  of  abuse  and 
neglect  and  the  protection  of  children 
at-risk.  It  supports  activities  to  build 
networks  of  community -based, 
prevention-focused  family  resource  and 
support  programs  through  the 
Community-Based  Family  Resource  and 
Support  Program.  It  supports 
improvement  in  the  systems  which 
handle  child  abuse  and  neglect  cases, 
particularly  child  sexual  abuse  and 
exploitation  and  maltreatment  related 
fatalities,  and  improvement  in  the 
investigation  and  prosecution  of  these 
cases  through  the  Children's  Justice  Act. 

2.  Division  of  Policy  provides 
leadership  and  direction  in  policy 
development  and  interpretation  imder 
titles  rV-B  and  IV-E  of  the  Social 
Security  Act.  and  the  Basic  State  Grant 
under  the  Child  Abuse  Prevention  and 
Treatment  Act.  It  writes  regulations  and 
interprets  policy  for  the  Bureau's 
formula  and  entitlement  grant  programs, 
«nd  responds  to  requests  for  policy 
clarification  from  ACF  Regional  Offices 
and  a  variety  of  other  sources. 

3.  Division  of  Program 
Implementation  provides  leadership 
and  direction  in  the  operation  and 
review  of  programs  under  titles  FV-B 
and  IV-E  of  the  Social  Security  Act,  and 
the  Basic  State  Grant  under  the  Child 
Abuse  Prevention  and  Treatment  Act.  It 
develops  program  instructions, 
information  memoranda,  and  aimual 
reports.  It  analyzes  State  Plans  and 
develops  State  profiles  and  other 
reports;  participates  in  monitoring  and 
reviewing  State  information  systems  to 
ensure  the  accuracy  and  relevancy  of 
the  data.  It  is  responsible  for  the 
Monitoring  Team,  which  schedules  and 
coordinates  the  monitoring  of  State 
reviews  and  ensures  effective  corrective 
action  if  necessary.  It  works  with 
appropriate  other  agencies  and 
organizations  on  the  implementation 
and  oversight  of  relevant  sections  of  the 


Indian  Child  Welfare  Act.  It  is  the  focal 
point  for  financial  issues,  including 
disallowances,  appeals,  and  the 
decisions  of  the  Departmental  Appeals 
Board  (DAB).  It  responds  to  client  and 
constituent  correspondence  received 
electronically  and  from  a  variety  of 
sources. 

4.  Division  of  Data,  Research  and 
Innovation  provides  leadership  and 
direction  in  program  development, 
innovation,  research  emd  in  the 
management  of  the  Bureau's 
information  systems  under  titles  IV-B 
and  IV-E  of  the  Social  Security  Act,  and 
under  the  Child  Abuse  Prevention  and 
Treatment  Act.  It  defines  critical  issues 
for  investigation  and  makes 
recommendations  regarding  subject 
areas  for  research,  demonstration  and 
evaluation.  It  administers  the  Bureau's 
discretionary  grant  programs,  and 
awards  project  grants  to  State  and  local 
agencies  and  organizations  nationwide. 
It  provides  direction  to  the  Crisis 
Nurseries  and  Abandoned  Infants 
Resource  Centers.  It  is  responsible  for 
the  Data  and  Technology  Team  which 
analyzes  and  disseminates  program  data 
from  the  Adoption  and  Foster  Care 
Analysis  and  Reporting  System 
(AFCARS),  and  the  National  Child 
Abuse  and  Neglect  Data  System 
(NCANDS);  develops  systematic 
methods  of  measuring  the  impact  and 
effectiveness  of  various  child  welfare 
programs;  performs  statistical  sampling 
functions;  provides  comprehensive 
guidance  to  States,  local  agencies  and 
others  on  data  collection  issues,  and 
performance  and  outcome  measures; 
and  is  the  focal  point  for  technology 
development  within  the  Bureau. 

5.  Division  of  Child  Welfare  Capacity 
Building  provides  leadership  and 
direction  in  the  areas  of  training, 
technical  assistance  and  information 
dissemination  imder  titles  FV-B  and  IV- 
E  of  the  Social  Security  Act,  and  under 
the  Child  Abuse  Prevention  and 
Treatment  Act.  Either  directly  or 
through  the  Resource  Centers,  it 
provides  training  and  technical 
assistance  to  assist  service  providers, 
State  and  local  governments  and  tribes, 
and  strengthen  headquarters  and 
regional  office  staff. 

It  manages  section  426  discretionary 
training  grants  and  title  FV-E  training.  It 
directs  the  operations  and  activities  of 
the  National  Center  on  Child  Abuse  and 
Neglect  Information  Clearinghouse  and 
the  National  Adoption  Information 
Clearinghouse.  It  identifies  best 
practices  for  treating  troubled  families 
and  preventing  abuse  and  neglect.  It 
participates  in  the  development  of  grant 
announcements,  and  manages  certain 
discretionary  grant  projects.  It  develops 
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and  issues  a  periodic  newsletter,  and  is 
the  focal  point  for  conference  and 
meeting  planning  activities  for  the 
Bureau. 

6.  Division  of  State  Systems  (DSS) 
reviews,  assesses,  and  inspects  the 
planning,  design  and  operation  of  State 
management  information  systems  and 
approves  advanced  planning  documents 
for  automated  data  systems.  The 
Division  provides  leadership  for  the 
provision  of  technical  assistance  to 
States  on  information  systems  projects 
and  advances  the  use  of  computer 
technology  in  the  administration  of 
child  welfare  and  social  services 
programs  by  States.  The  Division 
reviews,  analyzes,  and  approves/ 
disapproves  State  requests  for  federal 
financial  participation  for  automated 
systems  development  and  activities 
which  support  child  welfare  programs, 
including  foster  care  and  adoption.  It 
provides  assistance  to  States  in 
developing  or  modifying  automation 
plans  to  conform  to  federal 
requirements.  It  monitors  approved 
State  system  development  activities  and 
conducts  periodic  reviews  to  assure 
State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACYF's  programs  through  the  use  of 
automated  systems. 

Dated:  May  30,  2001. 
James  A.  Harreil, 

Acting  Commissioner,  Administration  on 

Children,  Youth  and  Families. 

[FR  Doc.  01-14058  Filed  6-^1-01;  8:45  am) 

nUJNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Medical  Testing  Associated  With 
Exposure  to  Asbestos;  Meeting 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR),  Division  of 
Health  Studies  (DHS)  announces  the 
following  meeting: 

Name:  Medical  Testing  Associated  with 
Exposure  to  Asbestos. 

Times  and  Dates:  10:00  a.in.-6:00  p.m., 
June  18,  2001;  8:30  a.m.-5:00  p.m.,  June  19, 
2001. 

Place:  Sheraton  Bucidiead  Hotel;  3405 
Lenox  Road;  Atlanta,  GA  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 


Purpose:  This  is  a  working  group  meeting 
to  discuss  issues  related  to  initial  and  follow- 
up  testing  of  persons  with  environmental  and 
historic  occupational  exposure  to 
asbestoform  materials  from  vermiculite 
mined  in  Libby,  MT. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  discussion  on  the  routes  and 
duration  of  exposure  to  asbestoform  materials 
through  both  historic  environmental  and 
occupational  routes;  commonly  conducted 
screening  tests;  frequency  and  periodicity  of 
follow-up  testing;  use  of  standard  testing 
procedures;  and  testing  of  special  and/or 
sensitive  populations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Jeffrey  A.  Lybarger,  M.D.,  director,  Division 
of  Health  Studies,  ATSDR,  1600  Clifton 
Road,  NE.  m/s  E31,  Atlanta,  Georgia  30333.     . 
Telephone  404/639-6200. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:May  24,  2001. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  01-14050  Filed  6-4-01;  8:45  am] 

BIUJNG  CODE  41S3-70-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01N-0069] 

Agency  information  Collection 
Activities;  Submission  for  0MB  • 

Review;  Comment  Request; 
Information  From  U.S.  Processors  That 
Export  to  the  European  Community 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  July  5, 
2001. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 


Washington,  DC  20503,  Attn:  Wendy 
Taylor,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Request  for  Information  From  U.S. 
Processors  That  Export  to  the  European 
Community  (OMB  Control  Number 
0910-0320)— Extension 

The  European  Cormnunity  (EC)  is  a 
group  of  15  European  countries  that 
have  agreed  to  harmonize  their 
commodity  requirements  to  facilitate 
commerce  among  member  States.  EC 
legislation  for  intra-EC  trade  has  been 
extended  to  trade  with  non-EC 
countries,  including  the  United  States. 
For  certain  food  products,  including 
those  listed  below  in  this  document.  EC 
legislation  requires  assurances  from  the 
responsible  authority  of  the  country  of 
origin  that  the  processor  of  the  food  is 
in  compliance  with  applicable 
regulatory  requirements. 

With  the  assistance  of  trade 
associations  and  State  authorities,  FDA 
requests  information  from  processors 
that  export  certain  animal-derived 
products  (e.g..  shell  eggs,  dairy 
products,  game  meat,  game  meat 
products,  animal  casings,  and  gelatin)  to 
EC,  FDA  uses  the  information  to 
maintain  lists  of  processors  that  have' 
demonstrated  ciurent  compliance  with 
U.S.  requirements  and  provides  the  lists 
to  EC  quarterly.  Inclusion  on  the  list  is 
voliintary.  EC  member  coimtries  refer  to 
the  lists  at  ports  of  entry  to  verify  that 
products  offered  for  importation  to  EC 
from  the  United  States  are  from 
processors  that  meet  U.S.  regulatory 
requirements.  Products  processed  by 
firms  not  on  the  list  are  subject  to 
detention  and  possible  refusal  at  the 
port.  FDA  requests  the  following 
information  from  each  processor: 

1.  Business  name  ana  address; 

2.  Name  and  telephone  number  of 
person  designated  as  business  contact; 

3.  Lists  ofproducts  presently  being 
shipped  to  EC  and  those  intended  to  be 
shipped  in  the  next  6  months; 

4.  Name  and  address  of 
manufacturing  plants  for  each  product; 

5.  Names  and  affiliations  of  any 
Federal,  State,  or  local  governmental 
agencies  that  inspect  the  plant.  ' 
govenunent-assigned  plant  identifier, 
such  as  plant  number,  and  last  date  of 
inspection;  and 
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6.  Assurance  that  the  firm  or 
individual  representing  the  firm  and 
submitting  a  certificate  for  signature  to 
FDA  is  aware  of  and  knows  that  they  are 
subject  to  the  provisions  of  section  1001 
of  Title  18,  United  States  Code.  This  law 
provides  that  it  is  a  criminal  offense  to 
knowingly  and  willfully  make  a  false 
statement  or  alter  or  counterfeit 
documents  in  a  matter  within  the 
jiuisdiction  of  a  U.S.  agency. 


In  the  Federal  Register  of  February 
28.  2001  (66  FR  12802),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  One  comment 
was  received.  In  this  comment  there 
were  two  concerns  regarding  burden. 
The  first  was  that  States  may  inciu  more 
than  "information"  biuden.  The  impact 
on  a  few  States  has  been  to  retrieve 
inspection  reports  from  FDA  contracted 
inspections  or  from  a  State  inspection. 


The  second  concern  was  that  FDA 
"assimied  no  operating  or  maintenance 
costs".  The  buriden  on  a  company  for 
placement  on  an  EC  required  list  is  only 
the  initial  information  asked  for  in  the 
Federal  Register  notice.  A  company 
may  inquire  about  the  status  during  the 
review  process  for  placement  on  the  list 
but  this  is  of  their  choosing. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


PmdiKTts 

No.  of 
Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Shell  eggs 

Dairy 

Game  meat  and  meat  products 

Animal  casings 

Gelatin 

10 

100 

10 

15 

6 

10 

100 

10 

15 

6 

.  0.25 

J   0.25' 

0.25 

0.25 

0.25 

2.5 
25 

2.5 

3.75 

1.5 

Total 

35.25 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimated  number  of  respondents 
is  based  on  the  voluime  of  exports  and 
responses  received  to  date.  The 
estimated  number  of  yearly  responses 
has  decreased  from  the  estimate  in 


FDA's  previous  notice  seeking  comment 
for  this  collection  of  information  (63  FR 
29738,  June  1. 1998)  because  the  actual 
number  of  responses  has  been 
decreasing.  Companies  do  not  need  to 


reapply  unless  they  have  a  compliance 
problem.  An  estimate  for  processors  that 
export  gelatin  also  has  been  added 
because  these  processors  are  now  being 
included  in  the  listing  process. 


Table  2.— Estimated  Annual  Recordkeeping  Burden' 


Respondents 

No.  of  Record- 
keepers 

Annual  FiBquency  of 
Recordkeeping 

Total  Annual 
Records 

Hours  per  Record- 
keeper 

Total  Hours 

Trade  association 
State 

15 
50 

1 
1 

15 
50 

8 
8 

120 
400 

Total 

520     ^ 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coltection  of  information. 


The  burden  estimated  for  the  trade 
associations  assumes  the  trade 
associations  will  disseminate  FDA's  - 
information  request  through  mass 
mailings  to  their  membership  or  publish 
it  in  their  trade  magazine  or  newsletter. 
The  bmden  estimated  for  State 
authorities  assumes  dissemination  of 
information  to  the  processors  or 
dissemination  of  information  about 
processors  to  FDA. 

Dated:May  29,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

IFR  Doc.  01-13985  Filed  &-4-01;  8:45  am) 

BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Indians  Into  Medicine  Program; 
Correction 

AGENCY:  hidian  Health  Services.  HHS. 
ACTION:  Notice;  correction. 

SUMMARY:  The  hidian  Health  Service 
published  a  dociunent  in  the  Federal 
Register  on  May  18,  2001,  concerning 
an  application  deadline  of  June  1,  2001, 
for  the  Indians  Into  Medicine  Program. 
The  document  contained  an  incorrect 
deadline  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jacqueline  Santiago.  Chief.  Loan 
Repayment  Branch.  Division  of  Health 
Professions  Support.  Indian  Health 
Service.  12300  Twinbrook  Parkway, 
Suite  lOOA.  Rockville,  MD  20852, 
Telephone  301-443-3396.  (This  is  not  a 
toll-free  number.) 


Correction 

In  the  Federal  Register  of  May  18, 
2001,  in  FR  Doc.  01-12529,  on  page 
27665.  in  the  third  colunm,  correct  the 
DATES  caption  to  read: 

DATES:  A.  Application  Receipt  Date — An 
original  and  two  (2)  copies  of  the 
completed  grant  application  must  be 
submitted  with  all  required 
documentation  to  the  Grants 
Management  Branch.  Division  of 
Acquisition  and  Grants  Management, 
Twinbrook  Building.  Suite  100. 12300 
Twinbrook  Parkway.  Rockville, 
Maryland  20852,  by  close  of  business 
June  18,  2001. 

Dated:  March  29,  2001. 
Michel  E.  Lincoln, 
Deputy  Director. 
[FR  Doc.  01-13987  Filed  6-4-01:  8:45  am) 

MLUNG  CODE  416»-16-M 
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DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 
Advisory  Board  to  be  held  in  June  2001. 
A  portion  of  the  meeting  will  be  open 
and  will  include  a  Department  of  Health 
and  Hiunan  Services  drug  testing 
program  update,  a  Department  of 
Transportation  drug  testing  program 
update,  and  an  update  on  the  draft 
guidelines  for  alternative  specimen 
testing  and  on-site  testing. 

If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  Contact 
listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
sensitive  National  Laboratory 
Certification  Program  (NLCP)  internal 
operating  procedures  and  program 
development  issues  which  may  contain 
information  of  a  personal  nature  and 
confidential  commercial  information 
obtained  from  a  person.  Therefore,  a 
portion  of  the  meeting  will  be  closed  to 
the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U.S.C.  552b(c)(4)  and  (6) 
and  5  U.S.C.  App.  2,  section  10(d). 

A  roster  of  the  board  members  may  be 
obtained  from:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  U,  Suite  815, 
Rockville,  MD  20857,  Telephone:  (301) 
443-6014.  The  transcript  for  the  open 
session  will  be  available  on  the 
following  website:  www.health.org/ 
workplace.  Additional  information  for 
this  meeting  may  be  obtained  by 
contacting  the  individual  listed  below. 

Committee  Name:  Center  for 
Substance  Abuse  Prevention,  Drug 
Testing  Advisory  Board. 

Meeting  Date: 
Jime  5,  2001;  8:30  a.m.^:30  p.m. 
Jime  6,  2001;  8:30  a.m.-3:30  p.m. 

Place:  Holiday  Iim,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815. 

Type: 

Open:  June  5,  2001;  8:30  a.m.-Noon 
C/osecf;  June  5,  2001;  Noon-4:30  p.m. 
Closed:  June  6,  2001;  8:30  a.m.-3:30 
p.m. 

Contact:  Donna  M.  Bush,  Ph.D., 
Executive  Secretary,  Telephone:  (301) 
443-6014,  and  FAX:  (301)  443-3031. 


Dated:  May  29,  2001. 
Toian  Vauglin, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  01-13986  Filed  6-4-01;  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4652-N-12] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment- 
Section  5(h)  Homeownership  Program 
for  Public  and  Indian  Housing: 
Submission  of  Plan,  Reporting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  6, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hanunan,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238.  Washington.  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-fi«e 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 


estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Section  5(h) 
Homeownership  Program  for  Public  and 
Indian  Housing:  submission  of  plan, 
reporting. 

OMB  Control  Number:  2577-0201. 

Description  of  the  need  for  the 
information  and  proposed  use:  Housing 
Agencies  (HAs),  to  participate  in  this 
Program  will  submit  plans  to  HUD  to 
sell  public  and  Indian  housing  to 
residents  of  the  housing.  The 
homeownership  plans  must  meet 
criteria  established  in  HUD  regulations 
and  residents  must  be  involved  in  plan 
development.  HUD  will  review  and 
approve  or  disapprove  the  plan  and 
notify  PHAs  of  their  action.  PHAs  will 
maintain  records  which  may  be  subject 
to  audit  by  HUD  and  the  Govenunent 
Accoimting  Office  (GAO).  In  cases 
where  implementation  of  the  plan  takes 
more  than  one  year,  PHAs  wall  prepare 
aimual  reports  and  submit  them  to 
HUD. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  State  or 
Local  Government;  individuals  or 
households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  73  responses  for  a 
three-year  period,  on  occasion.  73  total 
responses.  76  average  hours  per 
response.  5,548  total  reporting  burden 
hours. 

Status  of  the  proposed  information 
collection:  Extension. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  May  31,2001. 
Gloria  Cousar, 

Acting  General  Deputy.  Assistant  Secretary 
for  Public  and  Indian  Housing. 
[FR  Doc.  01-14121  Filed  6-4-01;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4650-N-41] 

Notice  of  Submission  of  Proposed 
Information  Coliection  to  OMB;  Pet 
Ownership  in  Assisted  Rentai  Housing 
for  the  Eiderly  or  Handicapped 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACnON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date;  July  5, 
2001.. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0342)  and 
should  be  sent  to:  Joseph  F.  Lackey  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 


New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-fr«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nvunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  niunber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  v«ll 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 


information  submission  including 
niunber  of  respondents,  frwjuency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Pet  Ownership  in 
Assisted  Rental  Housing  for  the  Elderly 
or  Handicapped. 

OMB  Approval  Number:  2502-0342. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  The 
Information  is  collected  to  carry  out  the 
regulations  that  allow  tenants  in  elderly 
or  handicapped  rental  projects  to  be  pet 
owrners.  Information  is  distributed  to 
tenants  of  assisted  rental  housing  units 
detailing  guidelines  for  pet  ownership. 

Respondents:  Individual  or 
households,  business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Reporting  burden 


8,793 


14 


0.23 


28,671 


Total  Estimated  Burden  Hours: 
28,671. 

Status:  Reinstatement,  without 
change. 

Aathority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  May  24,  2001. 

Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 

(FR  Doc.  01-14022  Filed  6-4-01:  8:45  am] 

BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
Notice  of  Meeting 

agency:  Department  of  the  Interior, 
Office  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  the 
Interior,  Office  of  the  Secretary  is 
aimouncing  a  public  meeting  of  the 
Exxon  Valdez  Oil  Spill  Public  Advisory 
Group. 


DATES:  July  18,  2001,  at  9:00  a.m. 

ADDRESSES:  Foiuth  floor  conference 
room,  645  "G"  Street,  Anchorage, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter,  Department  of  the 
Interior,  Office  of  Environmental  Policy 
and  Compliance,  1689  "C"  Street,  Suite 
119,  Anchorage.  Alaska.  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  The 

Public  Advisory  Group  was  created  by 
Paragraph  V.A.4  of  the  Memorandum  of 
Agreement  and  Consent  Decree  entered 
into  by  the  United  States  of  America 
and  the  State  of  Alaska  on  August  27. 
1991.  and  approved  by  the  United  States 
District  Court  for  the  District  of  Alaska 
in  settlement  of  United  States  of 
America  v.  State  of  Alaska,  Civil  Action 
No.  A91-081  CV.  The  meeting  agenda 
will  featiue  discussions  on  the  draft 
fiscal  year  2002  restoration  work  plan 


and  the  proposed  Gulf  Ecosystem 
Monitoring  program. 

Willie  R.  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

|FR  Doc.  01-14118  Filed  6-t-Ol:  8:45  am) 

BILUNG  CODE  4310-fK*-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service  ~^ 

Receipt  of  Application  for  Endangered 
Species  Permit 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  receipt  of  application 

for  endangered  species  permit. 

SUMMARY:  The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
sea.). 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
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methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  ipay  also  comment  via 
the  internet  to 

*'victoria_davis®fws.gov".  Please 
submit  comments  over  the  internet  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  your  name  and 
return  address  in  your  internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  Service  that  we  have  received 
your  internet  message,  contact  us 
directlv  at  either  telephone  number 
listed  below  (see  FURTHER  INFORMATION). 
Finally,  you  may  hand  deliver 
comments  to  either  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  eilso  be  other 
circumstances  in  which  we  would 
withhold  frt>m  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  data  or  comments  on 
these  applications  must  be  received,  at 
the  address  given  below,  by  July  5, 
2001. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents  to 
the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 
U.S.  Fish  and  Wildlife  Service,  1875 
Centxiry  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Victoria  Davis, 
Permit  Biologist).  Telephone:  404/679- 
4176;  Facsimile:  404/679-7081. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Davis,  Telephone:  404/679- 
4176:  Facsimile:  404/679-7081. 
SUPPLEMENTARY  INFORMATION: 
Applicant:  Dr.  Richard  L.  Mayden, 

University  of  Alabama,  Tuscaloosa, 

Alabama,  TE042  764-0 

The  applicant  requests  authorization 
to  take  (capture,  hold  temporarily, 


identify,  anesthetize  with  clover  oil, 
take  small  fin  clippings,  and 
photograph)  from  each  of  the  fifteen 
sampling  populations  a  maximum  of  ten 
Conasauga  logperch  (Percina  jenkinsi) 
and  ten  Roanoke  logperch  [Percina  rex). 
Samples  are  for  the  purpose  of  studying 
mitochondrial  DNA  sequences  to  assess 
genetic  variability  and  viability  of  four 
imperiled  fish  species  whose  ranges 
occur  on  National  Forest  Land  in  the 
southeast  United  States.  The  purposed 
activities  will  take  place  in  the 
following  states:  Virginia,  Tennessee, 
and  Georgia. 

Applicant:  Melissa  Brooks,  Auburn 
University,  Auburn,  Alabama, 
TE042683-O 

The  applicant  requests  authorization 
to  remove  and  reduce  to  possession  two 
plants  and  fifty  seeds  from  ten  sites  of 
Trillium  reliquum  (Relict  Trillium)  to 
determine  the  diversity  of  pollinators, 
the  distance  that  pollinators  travel,  and 
the  success  of  these  pollinators  versus 
hand  pollination.  The  proposed 
activities  will  take  place  in  Lee,  Bullock, 
and  Henry  Coimties,  Alabama;  Clay, 
Lee,  Early,  Talbot,  and  Columbia 
Counties,  Georgia;  and  Aiken  and 
Edgefield  Counties,  Kentucky. 

Applicant:  Arkansas  Tech  University, 
Chris  Kellner,  Russellville,  Arkansas, 
TE042728-0 

The  applicant  requests  authorization 
to  take  (survey,  capture,  band  nestlings, 
mark  nests)  Interior  Least  Tern  [Stema 
antillarum  athalassos)  to  determine  the 
distribution  and  abundance  on  the 
Arkansas  River,  describe  the  physical 
and  habitat  features  of  the  colony  sites, 
estimate  the  accuracy/reliability  of 
aerial  surveys,  provide  an  estimate  of 
the  variability  in  abundance  of  potential 
colony  sites  over  a  two-year  period, 
provide  a  precise  estimate  of 
reproductive  success,  identify  important 
predators  responsible  for  losses  of  eggs 
and  chicks,  and  provide  an  estimate  of 
the  relative  importance  of  natural  and 
human  influences  on  the  abundance 
and  distribution  on  the  Arkansas  River. 
The  proposed  activities  will  take  place 
on  the  Arkansas  River,  from  Pine  Bluff 
to  Fort  Smith,  in  the  following  Arkansas 
counties:  Jefferson,  Lonoke,  Pulaski, 
Conway,  Johnson,  Franklin,  and 
Crawford. 

Dated:May  22.  2001. 
H.  Dale  Hall, 
Deputy  Regional  Director. 
(FR  Doc.  01-13994  Filed  6-4-01;  8:45  am) 
BILUNG  CODE  4310-S5-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Pennit  Application 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  application. 

The  following  applicant  has  applied 
for  scientific  research  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  sections 
10(a)(1)(A)  and  10(c)  of  die  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,efseq.). 

Permit  Number  TE838055-8 

Applicant:  Ecological  Specialists,  Inc., 
St.  Peters,  Missouri 

The  applicant  requests  an  amendment 
to  existing  endangered  species  take 
permit  number  TE838055-7  to  increase 
the  scope  of  covered  activities  to 
include  projects  in  the  State  of 
Michigan,  llie  existing  permit 
authorizes  the  applicant  to  take 
endangered  and  threatened  unionids 
throu^out  ten  states.  The  scientific 
research  is  aimed  at  enhancement  of 
survival  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
requests  a  copy  from  the  following 
office  within  30  days  of  the  date  of 
publication  of  this  notice:  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling,  Miimesota  55111-4056, 
peter_fasbender@fws.gov,  telephone 
(612) 713-5343,  or  Fax  (612) 713-5292. 

Dated:  May  25.  2001. 
T.J.  Miller, 

Acting.  Assistant  Regional  Director,, 
Ecological  Services,  Re^on  3,  Fort  Snelling, 
Minnesota. 

[FR  Doc.  01-14053  Filed  6-4-01;  8:45  am) 

BILUNO  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Hanford  Reach  National  Monument 
Federal  Advisory  Committee;  Meeting 
Notice 

agency:  Fish  and  Wildlife  Service, 
Interior. 
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ACTION:  Notice;  FACA  meeting. 


SUMMARY:  The  Hanford  Reach  National 
Monument  Federal  Advisory  Committee 
will  conduct  its  first  meeting  on 
Wednesday,  June  20,  2001  from  1  to 
5:30  pm  and  Thursday,  June  21,  from  8 
to  9:30  am  in  the  Consolidated 
Information  Center  (CIC)/Library,  rooms 
120  and  120A  on  the  Washington  State 
University,  Tri-Cities  campus,  2770 
University  Dr..  Richland,  WA.  The 
meeting  is  open  to  the  public  and  press. 

DATES:  The  meeting  will  take  place 
Wednesday,  June  20,  2001  from  1  to 
5:30  pm  and  Thursday,  June  21,  from  8 
to  9:30  am.  Time  will  be  made  available 
for  public  comments  to  be  heard  during 
the  meeting.  Written  comments  received 
by  June  21,  2001,  9:30  am,  will  be 
incorporated  into  the  meeting  notes. 
Written  comments  received  after  the 
deadline  will  be  accepted,  but  will  not 
be  incorporated  into  the  meeting  notes. 

ADDRESSES:  Any  member  of  the  public 
wishing  to  submit  written  comments 
may  submit  them  during  the  meeting  or 
send  them  to  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  Federal  Advisory  Committee, 
Hanford  Reach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge,  3250  Port  of  Benton  Blvd., 
Richland,  WA  99352;  fax  (509)  375- 
0196.  Copies  of  the  draft  meeting  agenda 
can  be  obtained  from  the  Designated 
Federal  Official. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  FACA;  phone  (509)  371-1801, 
fax  (509)  375-0196. 

SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Hanford  Reach 
National  Monument  Federal  Advisory 
Committee  will  hold  introductions  of 
Committee  Members  and  Alternates, 
Facilitators,  and  the  Designated  Federal 
Official.  Introductory  statements  will  be 
made  by  U.S.  Department  of  the  Interior 
Fish  and  Wildlife  Service  and  U.S. 
Department  of  Energy  authorities.  The 
Committee  will  hear  informational 
presentations  about  Presidential 
Proclamation  #7319,  the  Advisory 
Committee  Charter,  Department  of 
Energy  requirements,  and  National 
Wildlife  Refuge  System  mandates  and 
organization.  Additionally,  the 
Committee  will  discuss  groundrules, 
selection  of  a  Committee  Chair  and 
process  design. 


Dated:  May  24.  2001. 

Greg  Hughes, 

Project  Leader,  Hanford  Reach  National 
Monument. 

[FR  Doc.  01-13993  Filed  6-4-01;  8:45  am] 

BILUNO  CODE  431&-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-670-51 01 -ER-B1 40/CAC  A-42662] 

Proposed  Plan  Amendments  and 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
North  Baja  Pipeline  Project,  California, 
in  Accordance  With  43  CFR  1610.5-5 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  consider 
proposed  amendments  to  the  California 
Desert  Conservation  Area  Plan  emd  the 
Yuma  District  Resource  Management 
Plan  in  conjunction  with  the  North  Baja 
Pipeline  project. 

SUMMARY:  This  notice  supplements  the 
notice  published  by  the  Federal  Energy 
Regulaton,'  Commission  (FERC)  in  the 
Federal  Register  in  the  issue  of  May  22, 
2001  at  page  28160  (66  FR  28160).  That 
notice  requested  comments  on 
environmental  issues  related  to  the 
Biu^au  of  Land  Management's  (BLM) 
consideration  of  amendments  to  the 
Yuma  Resource  Management  Plan 
(RMP)  and  the  California  Desert 
Conservation  Area  (CDCA)  Plan.  The 
proposed  North  Baja  Pipeline  project 
extends  from  Ehrenberg,  Arizona 
through  Riverside  and  Imperial 
Counties  south  to  the  Mexican  border. 
All  federal  lands  affected  by  the 
proposed  plan  amendments  are  located 
in  eastern  Imperial  County,  California. 
FERC  and  the  California  State  Lands 
Commission  are  jointly  preparing  an 
Environmental  Impact  Statement  and  an 
Environmental  Impact  Report  (EIS/EIR) 
that  will  analyze  the  environmental 
impacts  of  the  proposed  project.  An 
amendment  to  the  CDCA  Plan  is 
required  because  part  of  the  proposed 
project  is  not  within  a  CDCA  designated 
Utility  Corridor.  An  amendment  to  the 
Yuma  RMP  is  required  because  the 
proposed  project  would  cross  portions 
of  the  Milpitas  Wash  Natural  Area,  and 
that  plan  does  not  allow  for  new 
utilities  within  this  area.  BLM  will 
attempt  to  use  the  EIS/EIR  to  consider 
the  plan  amendments.  If  the  Plan(s)  are 
not  amended,  BLM  may  authorize 
installation  of  the  project  within 
existing  corridors  only,  or  BLM  may 
deny  the  project  if  the  existing  corridor 
option  does  not  prove  feasible.  The 


ciirrenUy  identified  environmental 
issues  are  listed  in  the  notice  previously 
published  by  FERC  in  the  Federal 
Register  in  the  issue  dated  December  18, 
2000  at  page  79097  (65  FR  79097). 
DATES:  Submit  comments,  concerning 
the  scope  of  the  proposed  amendments, 
on  or  before  July  5,  2001. 
ADDRESSES:  Writfen  comments  should 
be  addressed  by  Lynda  KastoU,  Project 
Manager,  Bureau  of  Land  Management, 
El  Centi-o  Field  Office,  1661  So.  4th 
Street,  El  Centro.  CA  92243. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  KastoU  at  the  above  address  or  at 
(760)  337-4421. 

SUPPLEMENTARY  INFORMATION:  North  Baja 
Pipeline  Project's  proposed  action 
consists  of  the  construction  and 
operation  of  about  79.8  miles  of 
pipeline,  including  11.5  miles  of  36- 
inch-diameter  and  68.3  miles  of  30- 
inch-diameter  pipe,  extending  from  an 
interconnection  with  El  Paso  Natural 
Gas  Company  in  La  Paz  County, 
Arizona,  through  Riverside  and  Imperial 
Counties,  California,  to  an 
interconnection  at  the  international 
border  between  the  United  States  and 
Mexico.  It  includes  the  construction  of 
a  new  compressor  station  (with 
associated  metering  facilities)  in 
Ehrenberg,  Arizona,  a  meter  station  near 
the  Ogilby  Road-Interstate  8  interchange 
in  Imperial  County,  CA  and  a  pig 
launcher  and  receiver  facility  near 
Rannel's  Drain  and  18th  Avenue  in 
Riverside  County,  California.  A  pig  is  an 
internal  tool  used  to  inspect  the 
pipeline  for  potential  leaks  or  damage. 

The  nominal  construction  right-o^ 
way  (construction  corridor)  for  the 
pipeline  would  be  80  feet  wide,  with  50 
feed  retained  as  permanent  right-of-way. 
About  63  percent  of  the  pipeline  route 
would  abut  or  overlap  existing  road  or 
powerline  rights-of-way. 

The  first  11.5  miles  of  the  project  are 
in  or  adjacent  to  agricultiu°al  lands  in 
the  Blythe  and  Palo  Verde  Valley  areas. 
The  alignment  then  parallels  an  electric 
transmission  line  and  Stallard  Road  on 
the  Palo  Verde  Mesa  from  Mile  Post 
(MP)  11.5  to  MP  28.  From  MP  28  to  MP 
39  it  parallels  Highway  78,  then  from 
MP  39  to  MP  75  it  parallels  either  an 
electric  transmission  line  or  public 
roadways  for  all  but  about  5.4  miles, 
across  desert  habitats.  It  crosses 
Interstate  8  at  MP  75,  then  parallels  the 
edge  of  sand  dunes  to  its  crossing  of  the 
All  American  Canal  at  MP  79.5  and  its 
termination  in  Mexico  at  MP  79.6. 

The  combined  United  States  and 
Mexico  pipeline  system  is  initially 
designed  to  carry  500  million  cubic  feet 
per  day  of  natural  gas.  As  designed,  the 
new  pipeline  system  will  serve  existing 
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and  planned  power  plants  in  Mexico 
and  in  the  United  States  that  in  txun 
serve  electric  power  demand  in 
northern  Baja  California,  Mexico  and 
western  United  States'  markets. 

The  total  project  configuration,  as 
proposed  and  including  measures  to 
avoid,  minimize,  or  mitigate  impacts  on 
the  environment,  is  being  considered 
along  with  several  alternatives, 
including  building  the  pipeline  entirely 
within  existing  corridors  as  designated 
in  the  California  Desert  Conservation 
Area  Plan,  and  a  "No  Action" 
alternative. 

Dated:  May  22,  2001. 
MarLynn  Spears, 

Acting  Chief,  Branch  of  Lands  (CA-931J. 
(FR  Doc.  01-1407Q  Filed  6-4-01;  8:45  am] 

BILUNG  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  the  Final  Maurice 
National  Scenic  and  Recreational  River 
Comprehensive  Management  Plan  and 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  Availability  of  the 
Final  Maiuice  National  Scenic  and 
Recreational  River  Comprehensive 
Management  Plan  and  Environmental 
Impact  Statement. 

summary:  The  National  Park  Service  has 
finalized  the  Comprehensive 
Management  Plan  and  Environmental 
Impact  Statement  for  the  management, 
protection,  and  use  of  the  Maurice 
National  Scenic  and  Recreational  River 
in  New  Jersey.  Comments  will  be 
accepted  for  30  days  from  the  date  of 
this  notice.  Please  be  advised  that,  if 
requested,  the  National  Park  Service  is 
required  to  supply  the  names  and 
addresses  of  individuals  providing 
comments.  For  more  information  about 
this  document,  contact  Mary  Vavra, 
National  Park  Service  Program  Manager, 
by  letter  or  telephone: 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Vavra,  Program  Manager,  National 
Park  Service,  Philadelphia  Support 
Office,  200  Chestnut  Street,  3rd  Floor, 
Philadelphia.  PA  19106.  (215)  597- 
9175. 

Dated:  March  25.  2001. 
Marie  Rust, 

Regional  Director.  Northeast  Region,  National 

Park  Service. 

(FR  Doc.  01-14066  Filed  6-4-01;  8:45  am) 

BHJJNO  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtee 

Boston  Hart>or  Islands  Advisory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Boston 
Harbor  Islands  Advisory  Coimcil  will 
meet  on  Wednesday,  June  20,  2001.  The 
meeting  will  convene  at  3  p.m.  at  the 
New  England  Aquarium  Conference 
Center,  Central  Wharf,  Boston,  MA. 

The  Advisory  Council  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational/cultural,  community  and 
enviroimiental  entities;  municipalities 
surrounding  Boston  Harbor;  Boston 
Harbor  advocates;  and  Native  American 
interests.  The  purpose  of  the  Council  is 
to  advise  and  make  recommendations  to 
the  Boston  Harbor  Islands  Partnership 
with  respect  to  the  development  and 
implementation  of  a  management  plan 
and  the  operation  of  the  Boston  Harbor 
Islands  National  Recreation  Area. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Call  to  Order,  Introductions  of 
Advisory  Council  members  present 

2.  Review  and  Approval  of  Minutes  of 
March  meeting 

3.  Update  on  Activites  since  the  March 
Meeting 

4.  Presenation  of  GMP  status  by  NPS 

5.  Report  from  the  Co-chairs 

6.  Island  Events  this  season 

7.  Public  Comment 

8.  Next  Meeting 

9.  Adjourn 

The  meeting  is  open  to  the  public. 
Further  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent,  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Council  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to:  Superintendent, 
Boston  Harbor  Islands  NRA,  408 
Atlantic  Avenue,  Boston,  MA,  02110, 
telephone  (617)  223-8667. 

May  17,  2001. 
George  E.  Price,  Jr., 

Superintendent,  Boston  Harbor  Islands  NRA. 
IFR  Doc.  01-14069  Filed  6-4-01;  8:45  am) 

BILUNQ  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subslstertce 
Resource  Commission  meeting 

AGENCY:  National  Park  Service,  Interior. 

SUMMARY:  The  Superintendent  of  Cape 
Krusenstem  National  Monument  and 
Kobuk  Valley  National  Park  and  the 
Chairpersons  of  the  Subsistence 
Resource  Commissions  for  Cape 
Krusenstem  National  Monument  and 
Kobuk  Valley  National  Park  announce  a 
forthcoming  joint  meeting  of  the  Cape 
Krusenstem  National  Monument  and 
Kobuk  Valley  National  Park  Subsistence 
Resource  Commissions.  The  following 
agenda  items  will  be  discussed: 

(1)  SRC  Chairs  Welcome- 
Introduction  of  commission  members 
and  guests.  Review  and  approve  agenda. 

(2)  Review  and  approve  minutes  from 
last  meeting. 

(3)  SRC  review  of  regional  issues. 

(4)  SRC  review  Subsistence  Hunting 
Plan/ and  work  session. 

(5)  Public  and  other  agency 
comments. 

(6)  Identify  agenda  topics,  set  time 
and  place  of  next  SRC  meeting. 

(7)  Adjourmnent. 

DATES:  The  meeting  vdll  be  held  from 
10:00  a.m.  to  5:00  p.m.  on  Wednesday 
June  6  and  9:30  a.m.  to  5:00  p.m.  on 
Thursday,  June  7.  If  needed,  the  Chairs 
may  schedule  evening  sessions. 

LOCATION:  The  meeting  will  be  held  at 
the  U.S.  Fish  and  Wildlife  Service 
conference  room  in  Kotzebue,  Alaska. 
The  U.S.  Fish  and  Wildlife  Service 
Office  in  Kotzebue  is  located  at  160  2nd 
Street,  Telephone  (907)  442-3799. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Spirtes,  Superintendent,  P.O. 
Box  1029,  Kotzebue,  Alaska  99752, 
Telephone  (907)  442-3890  or  Ken 
Adkisson  at  (800)  471-2352  or  443- 
2522. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Roliert  L.  Amberger, 

Regional  Director. 

[FR  Doc.  01-14067  Filed  6-4-01;  8:45  am] 

NLUNQ  CODE  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
^tiflcation  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
19,  2001.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St.  NW.,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  June  20,  2001. 

Patrick  W.  Andrus, 

Acting  Keeper  of  the  National  Register  of 
Historic  Places. 

ILLINOIS 
Cook  County 

Oak  Circle  Historic  District,  318-351  Oak 
Circle,  Wilmette,  01000668 

Winnebago  County 

Indian  Hill  Manor  and  Farm  Historic  District, 
6901-7057  Kishwaukee  Rd.,  Rockford, 
01000667 

LOUISL\NA 

St.  Martin  Parish 

Katie  Plantation  House,  (Louisiana's  French 
Creole  Architecture  MPS),  1015  John  D. 
Hebert  Dr.,  Breaux  Bridge,  01000669 

MASSACHUSETTS 

Hampden  County 

Agawam  Center  Historic  District,  24-196  Elm 
St.;  551-1008  Main  St.,  Agawam,  01000670 

NEW  JERSEY 

Atlantic  County 

Weymouth  Road  Bridge,  Weymouth  Rd., 
Hamilton  Township,  01000671 

NEW  YORK 

Columbia  County 

Reformed  Dutch  Church  of  Claverack, 
(Claverack  MPS).  NY  9H,  N  of  NY  23B, 
Claverack,  01000673 

Delaware  County 

First  Congregational  Church  and  Society  of 
Volney,  (Freedom  Trail,  Abolitionism,  and 
African  American  Life  in  Central  New  York 
MPS),  NY  3,  Volney,  01000675 

Wyoming  County 

Java  School  No.  1,  NY  78,  Java  Village, 
01000672 

NORTH  CAROLINA 

Guilford  County 

Quilford  College  Historic  District  (Boundary 
Decrease),  5800  Friendly  Ave.,  Greensboro, 
01000676 


NORTH  DAKOTA 
Wells  County 

Vang  Evangelical  Lutheran  Church,  200  W. 
LeGrand  St.,  Manfred,  01000674 

OREGON 

Deschutes  County 

Old  Town  Historic  District,  Roughly  bounded 
by  Arizona  Ave.,  Wall  St.,  Broadway, 
Franklin  Ave.,  and  Division  St.,  Bend, 
01000681 

PENNSYLVANIA 

Bedford  County 

Schellsburg  Historic  District,  Approx. 
centered  on  Pitt  St.,  Market  and  Baltimore 
Sts.,  Schellsburg  Borough,  01000677 

Greene  Coimty 

Cree,  William,  House,  W  side  of  PA  1011,  0.1 
mi.  N  of  PA  21,  Jefferson  Township, 
01000678 

SOUTH  CAROLINA 

Charleston  County 

Cook's  Old  Field  Cemetery,  0.5  mi.  N  of  Rifle 
Range  Rd.,  Mt.  Pleasant,  01000679 

SOUTH  DAKOTA 

Custer  County 

Grace  Coolidge  Memorial  Log  Building,  644 
Crook  St.,  Custer.  01000680 

[FR  Doc.  01-14068  Filed  6-4-01;  8:45  am) 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Control  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management, 
New  Mexico  State  Office,  Santa  Fe,  NM 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  U.S.  Department  of 
the  Interior,  Bureau  of  Land 
Management,  New  Mexico  State  Office, 
Santa  Fe,  NM. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 


for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  University  of 
Colorado  Museum,  Eastern  New  Mexico 
University,  Maxwell  Museum  of 
Anthropology  (University  of  New 
Mexico),  New  Mexico  State  University 
Museiun,  Museiun  of  New  Mexico,  San 
Juan  County  Museum,  and  Bureau  of 
Land  Management  professional  staff  in 
consultation  with  representatives  of  the 
Hopi  Tribe  of  Arizona;  Navajo  Nation, 
Arizona,  New  Mexico,  and  Utah;  Pueblo 
of  Acoma,  New  Mexico;  Pueblo  of 
Jemez,  New  Mexico;  the  Pueblo  of  Isleta, 
New  Mexico;  Pueblo  of  San  Udefonso, 
New  Mexico;  Pueblo  of  Zia,  New 
Mexico;  and  Zuni  Tribe  of  the  Zuni 
Reservation. 

In  1915,  human  remains  representing 
five  individuals  were  recovered  from  an 
undesignated  archeological  site  in 
Gobemado  Canyon,  Rio  Arriba  County, 
NM,  during  legally  authorized 
excavations  and  collections  conducted 
by  Earl  Morris,  University  of  Colorado- 
Boulder,  and  the  American  Museum  of 
Natural  History,  New  York,  NY.  These 
human  remains  are  presently  curated  at 
the  University  of  Colorado  Museum, 
Boulder,  CO.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Based  on  material  culture,  this 
Gobernador  Canyon  site  has  been 
identified  as  an  Anasazi  site  occupied 
between  C.E.  700  and  1100. 

In  1975,  human  remains  representing 
one  individual  were  recovered  from  site 
LA  3686,  San  Juan  Coimty.  NM,  during 
legally  authorized  excavations  and 
collections  by  the  School  of  American 
Research,  Santa  Fe,  NM.  These  human 
remains  are  presently  curated  at  the 
Maxwell  Museum  of  Anthropology  at 
the  University  of  New  Mexico.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Based  on  material  culture  and  site 
organization,  site  LA  3686  has  been 
identified  as  a  small  Anasazi  pueblo 
occupied  between  C.E.  1100  and  1300. 

In  1989,  human  remains  representing 
one  individual  were  recovered  form  site 
LA  16660,  San  Juan  County,  NM,  during 
legally  authorized  excavations  and 
collections  by  the  Office  of  Contract 
Archeology,  University  of  New  Mexico. 
These  human  remains  are  presently 
curated  at  the  Maxwell  Museum  of 
Anthropology,  University  of  New 
Mexico.  No  knovtni  individuals  was 
identified.  No  associated  funerary 
objects  were  present. 

Based  on  material  culture, 
architecture,  and  site  organization,  site 
LA  16660  has  been  identified  as  a  small 
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Anasazi  pueblo  occupied  between  C.E. 
900  and  1300. 

In  1979,  human  remains  representing 
one  individual  were  recovered  from  site 
LA  18800,  San  Juan  County,  NM,  during 
legally  authorized  excavations 
conducted  by  the  Division  of 
Conservation  Archeology,  San  Juan 
Coimty  Museum.  No  known  individual 
was  identified.  The  one  associated 
funerary  object  is  a  pottery  sherd. 

Based  on  consultation  evidence  and 
material  culture,  architecture,  and  site 
organization,  site  LA  18800  has  been 
identified  as  a  small  Anasazi  pueblo 
occupied  between  C.E.  900  and  1100. 

Based  on  the  above-mentioned 
Information,  officials  of  the  Bureau  of 
Land  Management,  New  Mexico  State 
Office  have  determined  that,  pursuant  to 
43  CFR  10.2  (d](l),  the  human  remains 
listed  above  represent  the  physical 
remains  of  eight  individuals  of  Native 
American  ancestry.  Officials  of  the 
Bureau  of  Land  Management,  New 
Mexico  State  Office  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  one  object  listed  above 
is  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Biu-eau  of  Land 
Management,  New  Mexico  State  Office 
have  determined  that,  piirsuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  object  and  the 
Pueblo  of  Acoma,  New  Mexico;  Hopi 
Tribe  of  Arizona;  Pueblo  of  Jemez,  New 
Mexico;  Pueblo  of  San  Ildefonso,  New 
Mexico;  Pueblo  of  San  Juan,  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
and  Pueblo  of  Zia,  New  Mexico.  This 
notice  has  been  sent  to  officials  of  the 
Hopi  Tribe  of  Arizona;  Navajo  Nation, 
Arizona,  New  Mexico,  and  Utah;  Pueblo 
of  Acoma,  New  Mexico;  Pueblo  of 
Jemez,  New  Mexico;  Pueblo  of  Isleta, 
New  Mexico;  Pueblo  of  San  Ildefonso, 
New  Mexico;  Pueblo  of  Zia,  New 
Mexico;  Ysleta  Del  Sur  Pueblo,  Texas; 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultiirally 
affiliated  with  these  human  remains  and 
associated  funerary  object  should 
contact  Stephen  L.  Fosberg,  State 
Archeologist  and  NAGPRA  Coordinator, 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
Santa  Fe,  NM  87502-0115,  telephone 
(505)  438-7415.  before  July  5,  2001. 
Repatriation  of  the  human  remains  and 
associated  funerary  object  to  the  Pueblo 
of  Acoma,  New  Mexico;  Hopi  Tribe  of 
Arizona;  Pueblo  of  Jemez,  New  Mexico; 


Pueblo  of  San  Ildefonso,  New  Mexico; 
Pueblo  of  San  Juan,  New  Mexico; 
Pueblo  of  Taos,  New  Mexico;  and 
Pueblo  of  Zia,  New  Mexico  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  May  17,  2001. 
John  Robbins,  ^ 

Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  01-14075  Filed  6-4-01;  8:45  ami 

BILLING  CODE  4310-70-^ 


DEPARTMErn*  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
items  from  Adams  County,  IL,  in  the 
Possession  of  the  Peabody  IMuseum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  IMA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordemce 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
43  CFR  10.10  (a)  (3),  of  the  intent  to 
repatriate  cultural  items  in  the 
possession  of  the  Peabody  Museiun  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA,  that  meet 
the  definition  of  "unassociated  funerary 
objects"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  24  cultural  items  include 
fragments  of  an  animal  skull,  sandstone 
abraders,  wood,  iron  fragments,  and  a 
copper  or  brass  tinkling  cone.  These 
items  were  removed  by  Stephen  D.  Peet 
from  the  Ursa  Mound  Group  (Larry 
Lewis  Site,  ll-A-24),  Adams  County,  IL, 
in  1889.  They  were  donated  by 
Reverend  Peet  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  in  1889. 

Excavation  records  indicate  that  these 
items  were  found  with  a  historic  burial 
that  intruded  into  a  prehistoric  mound. 
Museum  documentation  suggests  that 
the  human  remains  from  this  burial 
were  sent  to  the  museum,  but  cannot 
presently  be  isolated  from  human 
remains  frtim  other  sites  from  Adams 
County,  IL. 

The  cultural  items  from  this  burial, 
especially  the  sandstone  abraders,  iron 
fragments,  and  copper/brass  tinkling 


cone,  indicate  that  the  burial  dates  to 
the  late  17th  to  mid-18th  centuries.  The 
age  and  style  of  the  cultural  items, 
combined  with  historic  records  and  oral 
tradition,  suggest  that  the  burial  dates  to 
a  time  when  the  Iliniwek  (Peoria)  and 
loway  tribes  occupied  villages  in  the 
immediate  vicinity  of  the  site.  The 
Iliniwek  are  represented  by  the  Peoria 
Indian  Tribe  of  Oklahoma.  The  loway 
are  represented  by  the  Iowa  Tribe  of 
Kansas  and  Nebraska  and  the  Iowa  Tribe 
of  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
have  determined  that,  puirsuant  to  43 
CFR  10.2  (d)  (2),  the  24  cultural  items 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  himian  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
of  ceremony  and  are  believed,  by  a 
preponderance  of  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  a  Native  American  individual. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  items  and  the  Iowa 
Tribe  of  Kansas  and  Nebraska,  Iowa 
Tribe  of  Oklahoma,  and  Peoria  Indian 
Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Citizen  Potawatomi  Nation, 
Oklahoma;  Forest  County  Potawatomi 
Community  of  Wisconsin  Potawatomi 
Indians,  Wisconsin;  Hannahville  Indian 
Community,  Michigan;  Ho-Chunk 
Nation  of  Wisconsin;  Huron 
Potawatomi,  Inc.,  Michigan;  Iowa  Tribe 
of  Kansas  and  Nebraska;  Iowa  Tribe  of 
Oklahoma;  Kickapoo  Traditional  Tribe 
of  Texas;  Kickapoo  Tribe  of  Indians  of 
the  Kickapoo  Reservation  in  Kansas; 
Kickapoo  Tribe  of  Oklahoma;  Match-e- 
be-nash-she-wish  Band  of  Pottawatomi 
Indians  of  Michigan;  Miami  Tribe  of 
Oklahoma;  Peoria  Tribe  of  Indians  of 
Oklahoma;  Pokagon  Band  of 
Potawatomi  Indians  of  Michigan,  Prairie 
Band  of  Potawatomi  Indians,  Kansas; 
Sac  &  Fox  Nation  of  Missouri  in  Kansas 
and  Nebraska;  Sac  &  Fox  Nation, 
Oklahoma;  Sac  and  Fox  Tribe  of  the 
Mississippi  in  Iowa;  and  Wirmebago 
Tribe  of  Nebraska.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Barbara  Isaac, 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
1 1  Divinity  Avenue,  Cambridge,  MA 
02138,  telephone  (617)  495-2254,  before 
July  5,  2001.  Repatriation  of  these 
cultural  items  to  the  Iowa  Tribe  of 
Kansas  and  Nebraska,  Iowa  Tribe  of 
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Oklahoma,  and  Peoria  Indian  Tribe  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

I     Dated:May  14.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-14073  Filed  6-4-01;  8:45  am] 

BiLUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University 
of  California-Berkeley,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California-Berkeley, 
Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  xmder  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
'  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota. 

Prior  to  1904,  human  remains 
representing  at  least  six  individuals 
(Cat.  12-36—12-41)  were  purchased 
from  the  Fred  Harvey  Company  and 
donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  by  Phoebe  A. 
Hearst  in  1904.  No  known  individuals 
were  identified.  No  associated  funerar>' 
objects  are  present. 

Based  on  museum  documentation, 
these  individuals  have  been  identified 
as  Mandan  from  North  Dakota.  There  is 
no  existing  information  to  contradict  the 
museum  documentation. 


Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  hiunan  remains  listed 
above  represent  the  physical  remains  of 
six  individuals  of  Native  American 
ancestry.  Officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  hiunan  remains  and  the  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota.  This  notice 
has  been  sent  to  officials  of  the  Three 
Affiliated  Tribes  of  the  Fort  Berthold 
Reservation,  North  Dakota. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  C.  Richard  Hitchcock, 
Interim  NAGPRA  Coordinator,  Phoebe 
A.  Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley,  CA 
94720,  telephone  (510)  643-7884,  before 
July  5,  2001.  Repatriation  of  the  human 
remains  to  the  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation,  North 
Dakota  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  May  11.2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-14070  Filed  6-4-01;  8:45  am) 

BILUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service  — 

Notice  of  Inventory  Completion  for 
Nath^e  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University 
of  California,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 


that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  Barona  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Barona  Reservation,  California; 
Campo  Band  of  Diegueno  Mission 
Indians  of  the  Campo  Indian 
Reservation.  California;  Cuyapaipe 
Community  of  Diegueno  Mission 
Indians  of  the  Cuyapaipe  Reservation, 
California;  Inaja  Band  of  Diegueno 
Mission  Indians  of  the  Inaja  and  Cosmit 
Reservation.  California;  Jamul  Indian 
Village  of  California;  La  Posta  Band  of 
Diegueno  Mission  Indians  of  the  La 
Posta  Indian  Reservation.  California: 
Manzanita  Band  of  Diegueno  Mission 
Indians  of  the  Manzanita  Reservation, 
California;  Mesa  Grande  Band  of 
Diegueno  Mission  Indians  of  the  Mesa 
Grande  Reservation.  California;  San 
Pasqual  Band  of  Diegueno  Mission 
Indians  of  California;  Santa  Ysabel  Band 
of  Diegueno  Mission  Indians  of  the 
Santa  Ysabel  Reservation.  California; 
Sycuan  Band  of  Diegueno  Mission 
Indians  of  California;  Pala  Band  of 
Luiseno  Mission  Indians  of  the  Pala 
Reservation,  California;  Agua  Caliente 
Band  of  Cahuilla  Indians  of  the  Agua 
Caliente  Indian  Reservation,  California; 
Cahuilla  Band  of  Mission  Indians  of  the 
Cahuilla  Reservation.  California; 
Cabazon  Band  of  Cahuilla  Mission 
Indians  of  the  Cabazon  Reservation, 
California;  Los  Coyotes  Band  of  the 
Cahuilla  Mission  Indians  of  the  Los 
Coyotes  Reservation,  California; 
Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation, 
California;  Ramona  Band  or  Village  of 
Cahuilla  Mission  Indians  of  California; 
Santa  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa  Reservation, 
California;  Torres-Martinez  Band  of 
Cahuilla  Mission  Indians  of  California: 
and  Viejas  (Baron  Long)  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Viejas  Reservation,  California. 

During  the  1930s,  himian  remains 
representing  a  minimum  of  one 
individual  (Cat.no.  12-11219)  were 
recovered  from  site  CA-SDi-NL-2, 
Borego  Valley,  San  Diego  Coxmty.  CA, 
by  Happy  Sharp.  In  1940,  Mr.  Sharp 
donated  these  human  remains  to  the 
Phoebe  A.  Hearst  Museum  of 
Anthropology.  No  known  individual 
was  identified.  The  73  associated 
funerary  objects  (Cat.no.  1-64357)  are 
potter}'  sherds  and  shell  fragments. 
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Based  on  manner  of  interment  and  the 
associated  funerary  objects,  this 
individual  has  been  identified  as  Native 
American.  Based  on  strong  geographical 
evidence,  hnguistic  evidence,  and 
manner  of  interment  (cremation  is 
generally  a  post-A.D.  1400  practice  in 
this  area),  the  preponderance  of  the 
evidence  indicates  cultural  affiliation 
between  these  human  remains  and 
associated  funerary  objects  and  the 
Barona  Group  of  Capitan  Grande  Band 
of  Mission  Indians  of  the  Barona 
Reservation,  California;  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  California; 
Cuyapaipe  Commimity  of  Diegueno 
Mission  Indians  of  the  Cuyapaipe 
Reservation,  California;  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  California; 
Jamul  Indian  Village  of  Califomiar,  La 
Posta  Band  of  Diegueno  Mission  Indians 
of  the  La  Posta  Indian  Reservation, 
California;  Manzanita  Band  of  Diegueno 
Mission  Indians  of  the  Manzanita 
Reservation,  California;  Mesa  Grande 
Band  of  Diegueno  Mission  Indians  of 
the  Mesa  Grande  Reservation, 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  Pala  Band 
of  Luiseno  Mission  Indians  of  the  Pala 
Reservation,  California;  Agua  Caliente 
Band  of  Cahuilla  Indians  of  the  Agua 
Caliente  Indian  Reservation,  California; 
Cahuilla  Band  of  Mission  Indians  of  the 
Cahuilla  Reservation,  California; 
Cabazon  Band  of  Cahuilla  Mission 
Indians  of  the  Cabazon  Reservation, 
California;  Los  Coyotes  Band  of  the 
Cahuilla  Mission  Indians  of  the  Los 
Coyotes  Reservation,  California; 
Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation, 
California;  Ramona  Band  or  Village  of 
Cahuilla  Mission  Indians  of  California; 
Santa  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa  Reservation, 
California;  Torres-Martinez  Band  of 
Cahuilla  Mission  Indians  of  California; 
and  Viejas  (Baron  Long)  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Viejas  Reservation,  California. 

Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  {d)(l),  the  hiunan  remains  listed 
above  represent  the  physical  remains  of 
a  minimum  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Phoebe  A.  Hearst  Museiun  of 
Anthropology  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2).  the 


73  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Phoebe  A.  Hearst  Museum  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Barona  Group  of  Capitan 
Grande  Band  of  Mission  Indians  of  the 
Barona  Reservation,  California;  Campo 
Band  of  Diegueno  Mission  Indians  of 
the  Campo  Indian  Reservation, 
California;  Cuyapaipe  Community  of 
Diegueno  Mission  Indians  of  the 
Cuyapaipe  Reservation,  California;  Inaja 
Band  of  Diegueno  Mission  Indians  of 
the  Inaja  and  Cosmit  Reservation, 
California;  Jamul  Indian  Village  of 
California;  La  Posta  Band  of  Diegueno 
Mission  Indians  of  the  La  Posta  Indian 
Reservation,  California;  Manzanita  Band 
of  Diegueno  Mission  Indians  of  the 
Manzanita  Reservation,  California;  Mesa 
Grande  Band  of  Diegueno  Mission 
Indians  of  the  Mesa  Grande  Reservation, 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  Pala  Band 
of  Luiseno  Mission  Indians  of  the  Pala 
Reservation,  California;  Agua  Caliente 
Band  of  Cahuilla  Indians  of  the  Agua 
Caliente  Indian  Reservation,  California; 
Cahuilla  Band  of  Mission  Indians  of  the 
Cahuilla  Reservation,  California; 
Cabazon  Band  of  Cahuilla  Mission 
Indians  of  the  Cabazon  Reservation, 
California;  Los  Coyotes  Band  of  the 
Cahuilla  Mission  Indians  of  the  Los 
Coyotes  Reservation,  California; 
Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation, 
California;  Ramona  Band  or  Village  of 
Cahuilla  Mission  Indians  of  California; 
Santa  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa  Reservation, 
California;  Torres-Martinez  Band  of 
Cahuilla  Mission  Indiems  of  California; 
and  Viejas  (Baron  Long)  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Viejas  Reservation,  California. 
This  notice  has  been  sent  to  officials  of 
the  Barona  Group  of  Capitan  Grande 
Band  of  Mission  Indians  of  the  Barona 
Reservation,  California;  Campo  Band  of 
Diegueno  Mission  Indians  of  the  Campo 
Indian  Reservation,  California; 
Cuyapaipe  Community  of  Diegueno 
Mission  Indians  of  the  Cuyapaipe 
Reservation,  California;  Inaja  Band  of 
Diegueno  Mission  Indians  of  the  Inaja 
and  Cosmit  Reservation,  California; 


Jamul  Indian  Village  of  California;  La 
Posta  Band  of  Diegueno  Mission  Indians 
of  the  La  Posta  Indian  Reservation, 
California;  Manzanita  Band  of  Diegueno 
Mission  Indians  of  the  Manzanita 
Reservation,  California;  Mesa  Grande 
Band  of  Diegueno  Mission  Indians  of 
the  Mesa  Grande  Reservation, 
California;  San  Pasqual  Band  of 
Diegueno  Mission  Indians  of  California; 
Santa  Ysabel  Band  of  Diegueno  Mission 
Indians  of  the  Santa  Ysabel  Reservation, 
California;  Sycuan  Band  of  Diegueno 
Mission  Indians  of  California;  Pala  Band 
of  Luiseno  Mission  Indians  of  the  Pala 
Reservation,  California;  Agua  Caliente 
Band  of  Cahuilla  Indians  of  the  Agua 
Caliente  Indian  Reservation,  California; 
Cahuilla  Band  of  Mission  Indians  of  the 
Cahuilla  Reservation,  California; 
Cabazon  Band  of  Cahuilla  Mission 
Indians  of  the  Cabazon  Reservation, 
California;  Los  Coyotes  Band  of  the 
Cahuilla  Mission  Indians  of  the  Los 
Coyotes  Reservation,  California; 
Morongo  Band  of  Cahuilla  Mission 
Indians  of  the  Morongo  Reservation, 
California;  Ramona  Band  or  Village  of 
Cahuilla  Mission  Indians  of  California; 
Santa  Rosa  Band  of  Cahuilla  Mission 
Indians  of  the  Santa  Rosa  Reservation, 
California;  Torres-Martinez  Band  of 
Cahuilla  Mission  Indians  of  California; 
and  Viejas  (Baron  Long)  Group  of 
Capitan  Grande  Band  of  Mission  Indians 
of  the  Viejas  Reservation,  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  C.  Richard  Hitchcock,  Interim 
NAGPRA  Coordinator,  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University  of 
California,  Berkeley,  CA  94720, 
telephone  (510)  643-7884,  before  July  5, 
2001.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  culturally  affiliated  tribes  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated;  May  17.  2001, 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-14074  Filed  6-4-01;  8:45  ami 
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DEPARTMENT  OF  THE  rNTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  tlie 
Possession  of  the  Piioel>e  A.  Hearst 
Museum  of  Anthropology,  University 
of  Callfornia-Berkeiey,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance  - 
With  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(I^AGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 

femains  and  associated  funerary  objects 
n  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California-Berkeley, 
Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Karuk  Tribe  of 
California. 

In  1939,  human  remains  representing 
at  least  one  individual  (Cat.  12-5990) 
were  recovered  from  site  CA-Hum-NL- 
12,  Humboldt  County,  CA,  and  were 
donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  by  W.E. 
Schenck  andE.W.  Gifford.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.' 

Based  on  the  condition  of  these 
human  remains,  this  individual  has 
been  identified  as  Native  American. 
Based  on  geographic  and  linguistic 
evidence,  these  human  remains  have 
been  affiliated  with  the  Karuk  Tribe  of 
California.  Museum  records  indicate 
that  these  human  remains  were  found 
near  Chinach,  an  important  Karuk 
ethnographic  village  site. 

Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Phoebe  A. 


Hearst  Museum  of  Anthropology  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  ceui  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Karuk  Tribe  of  California.  This  notice 
has  been  sent  to  officials  of  the  Karuk 
Tribe  of  California.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  C. 
Richard  Hitchcock,  Interim  NAGPRA 
Coordinator.  Phoebe  A.  Hearst  Museum 
of  Anthropology,  University  of 
California,  Berkeley,  CA  94720, 
telephone  (510)  643-7884,  before  July  5, 
2001.  Repatriation  of  the  human 
remains  to  the  Karuk  Tribe  of  California 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  May  11.2001. 
Jolin  Robbins, 

Assistant  Director.  Cultural  Resources    . 
Stewardship  and  Partnerships. 
[FR  Doc.  01-14071  Filed  6-4-01;  8:45  am] 
BILUNG  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Control  of  the  Sioux  City  Public 
Museum,  Sioux  City,  lA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  Sioux  City  Public 
Museum,  Sioux  City,  lA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Sioux  City  Public 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation,  South 
Dakota, 


In  1965,  human  remains  representing 
one  individual  were  recovered  from  the 
Larson  Village  site  (32BL9)  on  the  bluff 
of  the  Missouri  River,  Burleigh  Coimty, 
near  Bismark,  ND,  and  donated  to  the 
Sioux  City  Public  Museum  by  Mrs.  J. 
Rodder.  No  known  individual  was    ^ 
identified.  No  associated  funerary 
objects  are  present. 

Excavation  data  show  that  the  Larson 
Village  site  was  a  Mandan  village 
occupied  between  C.E.  1600  and  1780. 

Based  on  the  above-mentioned 
information,  officials  of  the  Sioux  City 
Public  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Sioux  City  Public  Museum  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota. 

On  May  18,  1994.  these  human 
remains  were  repatriated  to  Sebastian 
(Bronco)  LeBeau  on  behalf  of  the 
Cheyenne  River  Sioux  Tribe  of  the 
Cheyenne  River  Reservation.  South        ~- 
Dakota.  Questions  or  concerns  related  to 
the  repatriation  of  the  human  remains 
described  in  this  notice  can  be  directed 
to  Sebastian  (Bronco)  LeBeau,  Cultural 
Preservation  Officer,  Cheyenne  River 
Sioux  Tribe,  P.O.  Box  590,  Eagle  Butte, 
SD  57625,  telephone  (605)  964- 
41 55. This  notice  has  been  sent  to 
officials  of  the  Cheyenne  River  Sioux 
Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  and  the 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Mr.  Daniel  Truckey, 
NAGPRA  Representative,  Sioux  City 
Public  Museum,  2901  Jackson  Street. 
Sioux  City,  lA  51104-3697,  telephone 
(712)  224-5001,  before  July  5,  2001. 

Dated:  May  11.2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
|FR  Doc.  01-14072  Filed  6-4-01;  8:45  am] 
BILUNG  COOC  4310-70-F 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[Docket  No.  01-3] 

Penick  Corp.,  Newark,  New  Jersey; 
Notice  of  Administrative  Hearing, 
Summary  of  Comments  and 
Objections;  Notice  of  Hearing 

This  Notice  of  Administrative 
Hearing,  Summary  of  Comments  and 
Objections,  regarding  the  application  of 
Penick  Corporation  (Penick)  for 
registration  as  an  importer  of  the 
Schedule  11  controlled  substances  coca 
leaves,  raw  opium,  poppy  straw,  and 
poppy  straw  concentrate  is  published 
pursuant  to  21  CFR  1301.34(a).  On 
August  18,  200.  notice  was  published  in 
the  Federal  Register.  65  FR  50568  (DEA 
2000).  stating  that  Penick  has  applied  to 
be  registered  as  an  importer  of  coca 
leaves,  raw  opium,  poppy  straw,  and 
poppy  straw  concentrate. 

Both  Noramco  of  Delaware,  Inc. 
(Noramco),  and  Mallinckrodt,  Inc. 
(Mallinckrodt),  timely  filed  comments 
and  objections  to  and  requested  a 
hearing  on  Penick's  application. 
Organichem  Corporation  (Organichem) 
filed  comments  on  Penick's  application. 
Notice  is  hereby  given  that  a  hearing 
with  respect  to  Penick's  application  to 
be  registered  as  an  importer  of  raw 
opium  and  of  poppy  straw  concentrate 
will  be  conducted  pursuant  to  the 
provisions  of  21  U.S.C.  952(a)  and  958 
and  21  CFR  1301.34. 

Hearing  Date 

The  hearing  will  begin  at  9:30  a.m.  on 
July  9,  2001,  and  will  be  held  at  the 
Drug  Enforcement  Administration 
Headquarters.  600  Army  Navy  Drive, 
Hearing  Room,  Room  E-2103, 
Arlington,  Virginia.  The  hearing  will  be 
closed  to  any  person  not  involved  in  the 
preparation  or  presentation  of  the  case. 

Notice  of  Appearance 

Any  person  entitled  to  participate  in 
this  hearing  pursuant  to  21  CFR 
1301.34,  and  desiring  to  do  so,  may 
participate  by  filing  a  notice  of  intention 
to  participate,  in  triplicate,  and  in 
accordance  with  21  CFR  1301.34,  with 
the  Hearing  Clerk,  Office  of 
Administrative  Law  Judges,  Drug 
Enforcement  Administration, 
Washington.  DC  20537,  within  30  days 
of  the  date  of  publication  of  this  notice 
in  the  Federal  Register.  Each  notice  of 
appearance  must  be  in  the  form 
prescribed  in  21  CFR  1316.48.  Penick, 
Noramco,  Mallinckrodt,  and  DEA  Office 
of  Chief  Counsel  need  not  file  a  notice 
of  intention  to  participate. 


FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Farmer,  Hearing  Clerk,  Drug 
Enforcement  Administration,  Office  of 
Administrative  Law  Judges, 
Washington,  DC  20537;  Telephone  (202) 
307-8188. 

Summary  of  Comments  and  Objections 

Mallinckrodt' s  Comments 

Mallinckrodt  states  that  Penick  has 
not  manufactured  controlled  substances 
for  the  last  ten  years  and  is  now  owned 
by  a  company  with  no  experience  in 
controlled  substance  manufacturing  or 
importation,  that  consequently  Penick 
would  likely  be  wasteful  in 
manufacturing  opiate  based  products, 
and  that  the  ability  of  current  registrants 
to  provide  and  maintain  an  adequate 
and  uninterrupted  supply  of  controlled 
substances  would  be  undermined. 
Mallinckrodt  contends  that  it,  unlike 
Penick,  has  taken  significant  efforts  to 
maintain  adequate  and  iminterrupted 
supplies  of  active  pharmaceutical 
ingredients. 

Mallinckrodt  further  asserts  that  the 
United  States  is  obligated  to  limit  the 
international  shipment  of  narcotics  to 
the  minimum  to  meet  medical  and 
scientific  needs,  and  that  inasmuch  as 
the  current  registrants  can  adequately 
supply  those  needs,  it  is  inconsistent 
with  the  United  States'  treaty 
obligations  under  the  Single  Convention 
on  Narcotic  Drugs  to  register  Penick  to 
import  raw  opium  and  poppy  straw 
concentrate. 

Mallinckrodt  also  states  that  Penick 
has  a  history  of  "marginal  compliance" 
with  DEA  regulations,  and  that  if  it 
resumes  manufacturing  controlled 
substances  it  will  be  unable  to  comply 
with  Environmental  Protection  Agency 
and  Food  and  Drug  Administration 
requirements.  Mallinckrodt  contends 
that  competition  among  domestic 
manufactiu-ers  is  adequate,  that 
registering  Penick  will  not  enhance 
competition,  and  that  any  difference 
between  domestic  and  foreign  prices  of 
relevant  substances  reflects  the 
regulations  and  policies  faced  by 
domestic  producers.  Finally, 
Mallinckrodt  states  that  Penick's  lack  of 
adequate  manufacturing  facilities 
indicates  that  it  is  not  capable  of 
maintaining  effective  controls  against 
diversion. 

Noramco's  Comments 

Noramco  asserts  that  because  Penick 
has  not  produced  significant  quantities 
of  bulk  narcotic  substances  since  1991, 
it  will  be  difficult  for  Penick  to  produce 
these  materials  as  efficiently  as  existing 
registrants,  thereby  aggravating  the  long- 
term  shortage  of  narcotics  raw  materials. 


Noramco  also  states  that  existing 
manufacturers  of  bulk  narcotic 
substances  are  producing  an  adequate 
and  uninterrupted  supply  under 
adequately  competitive  conditions,  that 
Penick's  troubled  financial  history 
raises  concerns  regarding  its  ability  to  * 
manufacture  narcotic  substances  in  a 
manner  consistent  with  the  public 
interest,  and  that  Penick  will  have  to 
demonstrate  that  it  can  effectively 
control  diversion.  Additionally. 
Noramco  asserts  that  Penick's 
management  intends  to  fund  the 
business  with  a  sum  that  is  inadequate 
to  the  task  of  starting -and  maintaining 
a  viable  narcotic  raw  material  import 
and  bulk  manufacturing  business.  - 

Organichem' s  Comments 

Organichem  states  that  Penick's 
financial  difficulties  have  prevented  it 
fi'om  heretofore  operating  successfully, 
that  it  should  be  required  to  comply 
with  current  DEA  security  requirements, 
and  that  it  should  also  be  required  to 
demonstrate  that  it  can  meet  current 
Food  and  Drug  Administration, 
environmental,  and  international 
standards. 

Organichem  further  asserts  that 
Penick  should  be  required  to 
demonstrate  that  it  has  the  financial 
resources  necessary  to  finance 
production  and  a  business  plan 
adequate  to  establish  and  maintain  a 
profitable  business. 

Dated:May  29.  2001. 
Donnie  R.  Marshall, 

A  dministrator,  Drug  Enforcemen  t 
Administration. 

[FR  Doc.  01-14114  Filed  6-4-01;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ETA-9016  Report  on  Allen  Claimant 
Activity;  Comment  Request 

ACTION:  Notice;  request  for  comments 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  a 
provision  of  the  Paperwork  Reduction 
Act  of  1995  at  44  U.S.C.  3506(c)(2)(A). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burdens  (time 
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and  financial  resources)  are  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision/ 
extention  for  collection  of  the  ETA- 
9016  Report  on  Alien  Claimant  Activity. 
A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
August  6,  2001. 

ADDRESSES:  Office  of  Workforce 
Security,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Attn:  Bob  Whiting,  Room  S- 
4522,  200  Constitution  Avenue  NW, 
Washington,  DC  20210.  Telephone 
number:  (202)  693-3215  (this  is  not  a 
toll-free  number).  Fax:  (202)  693-3229. 
E-mail:  rwhiting@doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  ETA-9016  Report  is  used  by  the 
Department  of  Labor  to  assess  whether 
(and  the  extent  to  which)  the 
requirements  of  the  Immigration  and 
Naturalization  Service  (INS).  Systematic 
Alien  Verification  for  Entitlement 
(SAVE)  system  are  cost-effective  and 
otherwise  appropriate  for  the 
Unemployment  Insurance  (UI)  program. 
In  addition,  data  ftx)m  the  Alien  Claims 
Activity  report  is  being  used  to  assist 
the  Secretary  of  Labor  in  determining 
whether  a  State  Employment  Security 
Agency's  administrative  costs  associated 
with  the  verification  program  are 
reasonable  and  reimbursable.  There  is 
no  other  report  or  system  available  for 
collecting  this  required  information. 
The  report  allows  the  Department  of 
Labor  to  determine  the  number  of  aliens 
filing  for  UI,  the  number  of  benefit 
issues  detected,  the  denials  of  benefits 
to  aliens,  the  extent  to  which  State 
Agencies  use  the  system,  and  the  overall 
effectiveness  and  cost  efficiency  of  the 
verification  system.  If  SESAs  are  not 
required  to  submit  the  information  on 
the  Alien  Claims  Activity  Report,  the 
Department  of  Labor  would  not  be  able 
to  fulfill  its  responsibilities  to  assess  the 
SAVE  system. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

In  the  year  2000,  over  1.172  million 
UI  claimants  were  identified  by  the 
SESAs  as  aliens,  constituting  almost 
eight  percent  of  UI  claims  taken  in  the 
nation.  Continued  collection  of  the 
ETA-9016  data  will  provide  for  a 
comprehensive  evaluation  of  alien 
claims  activity.  The  data  is  collected 
quarterly,  and  an  analysis  of  the  data  is 
made  for  each  one-year  period.  The 
most  recent  analysis  identified  concerns 
with  the  consistency  of  the 
interpretation  of  the  reporting 
instructions  among  the  SESAs,  each  of 
whom  must  apply  the  instructions  to 
claimstaking  procedures  that  vary 
significantly.  In  order  to  encourage  more 
consistency  in  the  reporting  by  the 
SESAs.  changes  are  being  proposed  that 
will  simplify  the  reporting  and  decrease 
the  burden. 

Currently,  seven  items  are  reported  on 
th«  ETA-9016  Report: 

1 .  Initial  claims  where  claimant  is  not 
a  citizen. 

2.  Number  of  claimants  verified 
through  the  INS  designated  automated 
system. 

3.  Number  of  secondary  (mail) 
verifications  through  the  INS. 

4.  Nonmonetary  determinations 
resulting  from  the  verification  in  items 
number  2  and/ or  3. 

5.  Denials  resulting  from  issues  in 
item  number  4. 

6.  Nonmonetary  determinations  on 
the  alien  issue  not  a  result  of 
verification  through  the  INS  designated 
automated  system  or  secondary  INS 
verification. 

7.  Denials  resulting  from  issues  in 
item  number  6.  ETA  proposes  to 
consolidate  items  4-7  into  two  items  as 
follows: 

•  Nonmonetary  determinations  on  the 
alien  issue. 


•  Denials  resulting  from  the 
nonmonetary  determinations  on  the 
alien  issue. 

The  effectiveness  of  the  SAVE 
verification  process  is  well  established. 
For  the  year  2000,  it  is  estimated  that 
over  $24  million  was  realized  by 
identifying  and  denying  benefits  to 
ineligible  aliens  through  the  SAVE 
process.  The  total  savings  for  the  past  10 
years  is  estimated  at  over  $100  million. 
Thus,  it  is  no  longer  deemed  necessary 
to  justify  use  of  the  SAVE  process  on  a 
national  basis. 

Consolidation  of  the  reporting  items 
on  nonmonetary  determinations  will 
eliminate  the  distinction  between  issues 
detected  through  the  SAVE  process  and 
issues  detected  through  other  means,  as 
will  consolidation  of  the  reporting  items 
on  denials.  The  Department  of  Labor 
believes  that  this  will  simplify  the 
reporting  process  by  reducing  the 
burden,  with  no  corresponding  loss  of 
the  Department  of  Labor's  ability  to 
evaluate  the  effectiveness  and  cost 
efficiency  of  the  SAVE  process  in  the 
individual  SESAs. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Alien  Claims  Activity  Report. 

OMB  Number:  1205-0268. 

Agency  Number:  ETA-9016. 

Affected  Public:  State  Governments. 

Total  Respondents:  53  State  Agencies. 

Frequency:  Quarterly. 

Total  Responses:  212. 

Average  Time  per  Response:  1  hour. 

Estimated  Total  Burden  Hours:  212 
hours. 

Total  Burden  Cost  (capital/startup): 
$10,200  which  is  a  one  time  cost  of 
reprogramming  the  State  systems. 

Total  Burden  Cost  (operating/ 
maintaining):  $5300  which  is  allowable 
cost  under  the  administrative  grants 
awarded  to  States  by  the  Federal 
government. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  29,  2001. 
Cheryl  Atkinson, 

Director,  Office  of  Income  Support. 

[FR  Doc.  01-14096  Filed  6-4-01;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heartti  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Fork  Creek  Mining  Company 

[Docket  No.  M-2001-026-C1 

Fork  Creek  Mining  Company,  PO  Box 
24,  Alum  Creek,  West  Virginia  25003 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (belt 
haulage  entries)  to  its  Tiny  Creek  No.  2 
Mine  (I.D.  No.  46-08835)  located  in 
Lincoln  County,  West  Virginia.  The 
petitioner  proposes  to  use  belt  air  to 
ventilate  active  working  places.  The 
petitioner  proposes  to  install  a  carbon 
monoxide  monitoring  system  as  an  early 
warning  fire  detection  system  in  all  belt 
entries  used  to  carry  intake  air  to  a 
working  place.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

2.  Eighty-Four  Mining  Company 

[Docket  No.  M-2001-027-C1 

Eighty-Four  Mining  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.312(c)  and  (d) 
(main  mine  fan  examinations  and 
records)  to  its  Mine  84  (I.D.  No.  36- 
00958)  located  in  Washington  Coimty, 
Permsylvania.  The  petitioner  proposes 
to  test  automatic  closing  doors  and  the 
automatic  fan  signal  devices  at  least 
every  31  days  without  shutting  down 
the  fan  and  without  removing  miners 
from  the  mine  to  eliminate  the  hazards 
associated  with  shutting  the  fan  down. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

3.  DLR  Mining,  Inc. 

[Docket  No.  M-2001-028-C1 

DLR  Mining,  Inc.,  3065  Airport  Road. 
Indiana,  Pennsylvania  15701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1100-2(e)(2)  (quantity  and 
location  of  firefighting  equipment)  to  its 
Nolo  Mine  (I.D.  No.  36-08850)  located 
in  Indiana  County,  Pennsylvania.  The 
petitioner  proposes  to  use  two  (2)  fire 
extinguishers  or  one  fire  extinguisher  of 
twice  the  required  capacify  at  all 
temporary  electrical  installations 
instead  of  using  240  pounds  of  rock 


dust.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

4.  Bowie  Resources  Limited 

(Docket  No.  M-2001-029-CJ 

Bowie  Resources  Limited,  PO  Box 
483,  Paonia,  Colorado  81428  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1726(a)  (performing  work  from  a 
raised  position;  safeguards)  to  its  Bowie 
No.  2  Mine  (I.D.  No.  05-04591)  located 
in  Delta  County,  Colorado.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  the  use  of 
modified  diesel  powered  L.H.D.'s  or 
scoops  as  elevated  mobile  work 
platforms  at  the  Bowie  No.  2  Mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

5.  Independence  Coal  Company,  Inc. 

(Docket  No.  M-2001-030-C1 

Independence  Coal  Company,  HC  78 
Box  1800,  Madison,  West  Virginia 
25130  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (plug 
and  receptacle-type  connectors)  to  its 
Allegiance  Mine  (I.D.  No.  46-08735), 
Jacks  Branch  Buffalo  Creek  Mine  (I.D. 
No.  46-08513),  Justice  #1  Mine  (I.D.  No. 
46-07273).  Twilight  Chilton  R  Mine 
(I.D.  No.  46-08513)  located  in  Boone 
County,  West  Virginia;  and  Cedar  Grove 
Mine  (I.D.  No.  46-08603),  Shumate 
Powellton  Mine  (I.D.  No.  46-08492). 
Shumate  Upper  Cedar  Grove  Mine  (I.D. 
No.  46-08497),  and  Tunnel  Mine  (I.D. 
No.  46-08655)  located  in  Raleigh 
County,  West  Virginia.  The  petitioner 
proposes  to  use  a  permanenUy  installed 
spring-loaded  device  instead  of  a 
padlock  on  mobile  battery-powered 
equipment  to  prevent  unintentional 
loosening  of  battery  plugs  from  battery 
receptacles.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

6.  Aracoma  Coal  Company,  Inc. 

(Docket  No.  M-20O1-O31-C] 

Aracoma  Coal  Company,  Inc.,  PO  Box 
470,  Stollings,  West  Virginia  25646  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  18.41(f)  (plug  and 
receptacle-type  connectors)  to  its 
Hemshaw  Mine  (I.D.  No.  46-08802) 
located  in  Logan  County,  West  Virginia. 
The  petitioner  proposes  to  use  a 
threaded  ring  and  a  spring-loaded 


device  instead  of  padlocks  on  mobile 
battery-powered  machines  to  prevent 
the  plug  connector  fi-om  accidently 
disengaging  while  under  load.  Warning 
tags  stating  "Do  Not  Disengage  Plugs 
Under  Load"  will  be  placed  on  all 
battery  connectors  on  the  battery- 
powered  equipment.  The  petitioner 
states  that  all  persons  who  operate  or 
maintain  battery-powered  machines  will 
be  instructed  on  the  safe  practices  and 
provisions  for  compliance  with  this 
proposed  alternative  method.  The 
petitioner  asserts  that  application  of  the 
existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

7.  Aracoma  Coal  Company,  Inc. 

[Docket  No.  M-2001-O32-C1 

Aracoma  Coal  Company,  Inc.,  PO  Box 
470.  Stollings.  West  Virginia  25646  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  18.41(f)  (plug  and 
receptacle-type  connectors)  to  its 
Hemshaw  Mine  (I.D.  No.  46-08802) 
located  in  Logan  County.  West  Virginia. 
The  petitioner  proposes  to  use  a 
threaded  ring  and  a  spring  loaded 
device  instead  of  padlocks  on  battery 
connectors  on  mobile  battery-powered 
machines  used  inby  the  last  open 
crosscut  to  prevent  the  plug  connector 
from  accidently  disengaging  while 
under  load.  Warning  tags  stating  "Do 
Not  Disengage  Plugs  Under  Load"  will 
be  placed  on  all  battery  connectors  on 
the  battery-powered  equipment.  The 
petitioner  states  that  all  persons  who 
operate  or  maintain  battery-powered 
machines  will  be  instructed  on  the  safe 
practices  and  provisions  for  compliance 
with  this  proposed  alternative  method. 
The  petitioner  asserts  that  application  of 
the  existing  standard  would  result  in  a 
diminution  of  safety  to  the  miners  and 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

8.  American  Energy  Corporation 

[Docket  No.  M-2001-033-CJ 

American  Energy  Corporation,  Post 
Office  Box  5,  Alledonia,  Ohio  43902  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Century  Mine  (I.D.  No.  33-01070) 
located  in  Belmont  County,  Ohio.  The 
petitioner  proposes  to  use  air  coursed 
through  belt  haulage  entries  to  ventilate 
active  working  places.  The  petitioner 


Federal  Register /Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


30233 


proposes  to  install  a  carbon  monoxide 
monitoring  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  to  course  intake  air  to  a  working 
place.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

9.  Nenvtown  Energy,  Inc. 

[Docket  No.  M-2001-034-C] 

Newtown  Energy,  Inc.,  13905 
MacCorkle  Avenue,  One  Carbon  Center, 
Suite  200,  Chesapeake,  West  Virginia 
25315  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (plug 
and  receptacle-type  connectors)  to  its 
Eagle  Mine  No.  1  (I.D.  No.  46^8759) 
located  in  Kanawha  County,  West 
Virginia.  The  petitioner  proposes  to  use 
perm^entiy  installed  spring-loaded 
devices  instead  of  padlocks  on  battery 
plugs  on  mobile  battery-powered 
machines  to  prevent  the  threaded  ring 
from  unintentional  loosening  while 
under  load.  Warning  tags  stating  "Do 
Not  Disengage  Plugs  Under  Load"  will 
be  placed  on  all  battery  connectors  on 
the  battery-powered  equipment.  The 
petitioner  states  that  all  persons  who 
opei4[te  or  maintain  battery-powered 
machines  will  be  instructed  on  the  safe 
practices  and  provisions  for  compliance 
with  this  proposed  alternative  method. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

10.  Twentymile  Coal  Company 

(Docket  No.  M-2001-035-C1 

Twentymile  Coal  Company,  One 
Oxford  Centi-e,  301  Grant  Sti-eet,  20th 
Floor,  Pittsburgh,  Pennsylvania  15219 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901  (protection 
of  low-  and  medium-voltage  three-phase 
circuits  used  undergroimd]  to  its  Foidel 
Creek  Mine  (I.D.  No.  05-03836)  located 
in  Routt  County,  Colorado.  The 
petitioner  requests  that  paragraph  1  and 
paragraph  12  of  the  Proposed  Decision 
and  Order  be  amended  for  its  previously 
granted  petition  for  modification,  docket 
number  M-1998-056-C.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

11.  Twentymile  Coal  Company 

(Docket  No.  M-2001-036-C1 

Twentymile  Coal  Company,  One 
Oxford  Centi-e,  301  Grant  Sti-eet,  20tii 
Floor,  Pittsburgh,  Pennsylvania  15219 
has  filed  a  petition  to  modify  the 


application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Foidel  Creek  Mine  (I.D.  No.  05-03836) 
located  in  Routt  County,  Colorado.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  permit  an 
alternative  method  of  compliance  for 
grounding  of  its  diesel  generator  to 
provide  power  to  electric  powered 
equipment  used  to  travel  through  the 
mine  and  to  haul  equipment  and 
supplies.  The  petitioner  proposes  to 
ground  the  portable  generator  to  a  low 
ground  field  and  incorporate  a  ground 
fault  system  for  the  power  circuits  that 
would  deenergize-the  mining  equipment 
if  a  phase  to  frame  fault  occurs.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

12.  Left  Fork  Mining  Company,  Inc. 

[Docket  No.  M-2001-037-C1 

Left  Fork  Mining  Company,  Inc..  P.O. 
Box  405.  Arjay.  Kentucky  40902  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(i)(2) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Straight  Creek  #1  Mine 
(I.D.  No.  15-12564)  located  in  Bell 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  manually  operated 
hoist  as  a  mechanical  means  of  escape 
in  its  secondary  escapeway.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

13.  Faith  Coal  Sales,  Inc. 

[Docket  No.  M-2001-038-C] 

Faith  Coal  Sales.  Inc.,  P.O.  Box  69, 
Regina.  Kentucky  41559  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  and  18.41(f) 
(plug  and  xeceptacle-type  connectors)  to 
its  White  Star  No.  1  Mine  (I.D.  No.  15- 
17224)  located  in  Knott  County. 
Kentucky.  The  petitioner  proposes  to 
use  permanenUy  installed,  spring- 
loaded  locking  devices  instead  of 
padlocks  on  battery-powered  machines 
to  prevent  unintentional  loosening  of 
battery  plugs  from  battery  receptacles  to 
eliminate  the  hazards  associated  with 
difficult  removal  of  padlocks  during 
emergency  situations.  The  petitioner 
asserts  that  application  of  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 


14.  Black  Beauty  Coal  Company 

[Docket  No.  M-2O01-O39-CI 

Black  Beauty  Coal  Company,  801 
Laidley  Tower,  P.O.  Box  1233. 
Charleston.  West  Virginia  25324-1233       "v 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Riola  #1  Mine  (I.D.  No.  11-02971) 
located  in  Vermilion  County,  Illinois. 
The  petitioner  requests  that  the 
proposed  decision  and  order  (PDO)  for 
its  previously  granted  petition  M-2000- 
138-C  be  amended.  The  petitioner's 
request  is  to  change  paragraph  1  to 
paragraph  la.  and  add  paragraph  lb  to 
read  as  follows:  An  onboard  mounted 
480-volt  to  2,400-volt  transformer  may 
be  used  when  the  miner  is  trammed 
into,  out  of,  or  around  the  mine  using 
specific  procedures  outlined  in  the 
petition;  to  add  specific  criteria  to  be 
'met  in  paragraph  16b;  to  add  language 
at  the  end  of  paragraph  25;  to  amend 
paragraph  28  to  allow  functional  test  to 
be  conducted  weekly  instead  of  at  the 
start  of  each  production  shift;  to  add 
language  to  paragraph  32;  and  add 
paragraph  34.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

15.  Peabody  Coal  Company 

[Docket  No.  M-2001-040-CI 

Peabody  Coal  Company,  801  Laidley 
Tower,  P.O.  Box  1233.  Charleston,  West 
Virginia  25324-1233  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high-voltage  cables 
and  transformers)  to  its  Highland  Mine 
(I.D.  No.  15-02709)  located  in  Union 
County,  Kentucky.  The  petitioner 
proposes  to  use  high-voltage  (2,400) 
trailing  cables  at  the  working   - 
continuous  miner  section(s)  and  use  a 
portable  transformer  to  supply  power  to 
the  995-volt  tramming  motors  on  the 
continuous  miner  when  the  miner  is 
tranuned  into,  out  of,  or  around  the 
mine.  The  petitioner  asserts  that  the    • 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

16.  Appalachian  Eagle,  Inc. 

[Docket  No.  M-2001-041-C) 

Appalachian  Eagle.  Inc.,  2971C  East 
Dupont  Avenue,  Shrewsbury.  West 
Virginia  25015  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells]  to  its  Mine 
No.  1  (I.D.  No.  46-05437)  located  in 
Kanawha  County,  West  Virginia.  The 
petitioner  proposes  to  plug  and  mine 
through  oil  and  gas  wells.  The  petitioner 
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asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
existing  standard. 

17.  Branham  &  Baker  Underground 
Corp. 

[Docket  No.  M-2001-OO42-C] 

Branham  &  Baker  Underground  Corp., 
P.O.  Box  1409,  Pikeville.  Kentucky 
41502  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  18.41  (plug  and 
receptacle-type  connectors)  to  its  Mine 
#2B  (I.D.  No.  15-17902),  Mine  #10  (I.D. 
No.  15-077-63),  Mine  #15  (I.D.  No.  15- 
17786),  and  Mine  #22  (I.D.  No.  15- 
18285)  all  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  permanently  installed  spring- 
loaded  device  instead  of  padlocks  on 
battery-powered  machines  to  prevent 
imintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  diuing  emergency 
situations.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

18.  West  Ridge  Resources,  Inc. 

[Docket  No.  M-2001-043-C1 

West  Ridge  Resources,  Inc.,  P.O.  Box 
902,  Price,  Utah  84501  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.804(a)  (underground  high- 
voltage  cables)  to  its  West  Ridge  Mine 
(I.D.  No.  42-02233)  located  in  Carbon 
County,  Utah.  The  petitioner  proposes 
to  use  high-voltage  cables  for  longwall 
equipment,  with  an  insulated  internal 
groimd  check  conductor  smaller  than  a 
No.  10  (AWG),  and  a  ground  check 
conductor  not  smaller  than  a  No.  16 
(AWG).  The  high- voltage  cables  would 
be  Cablec  Anaconda  brand  5KV  3/C 
type  SHD-hGC,  Pirelli  5KV  3/C  type 
SHD-CENTER-GC  or  Tiger  Brand  5KV 
type  SHC-CGC,  MSHA  accepted  flame- 
resistant  cable.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

19.  Canyon  Fuel  Company,  LLC 

[Docket  No.  M-2001-044-C1 

Canyon  Fuel  Company,  LLC,  HC  35 
Box  380,  Helper.  Utah  84526  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1002  (underground  high- 
voltage  cables)  to  its  Skyline  Mine  #3 
(I.D.  No.  42-01566)  located  in  Carbon 
County,  Utah.  The  petitioner  proposes 
to  use  high-voltage  {4,160-volt)  longwall 
equipment  in  by  the  last  open  crosscut 


at  the  working  longwall  sections.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  existing  standard. 

20.  Dnunmond  Company,  Inc. 

[Docket  No.  M-2001-045-C] 

Drummond  Company,  Inc..  P.O.  Box 
10246.  Birmingham.  Alabama  35202- 
0246  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002 
(undergroimd  high-voltage  cables)  to  its 
Shoal  Creek  Mine  (I.D.  No.  01-02901) 
located  in  Jefferson  County,  Alabama. 
The  petitioner  proposes  to  use  high- 
voltage  (2,400-volts)  cables  on  its 
continuous  miner  sections.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

21.  Headache  Coal  Company,  Inc. 

(Docket  No.  M-2001-046-C1 

Headache  Coal  Company,  Inc.,  22 
Mary  Ann  Drive,  Gray.  Kentucky  40734 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  Goodin  Creek  Mine  (I.D. 
No.  15-18176)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
use  hand-held  continuous-duty  methane 
and  oxygen  indicators  on  three-wheel 
tractors  with  drag  bottom  buckets 
instead  of  using  machine  moimted 
monitors.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measxue  of 
protection  as  the  existing  standard. 

22.  Headache  Coal  Company,  Inc. 

(Docket  No.  M-2001-047-C] 

Headache  Coal  Company,  Inc.,  22 
Mary  Ann  Drive,  Gray,  Kentucky  40734 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(f)(4)(i) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Goodin  Creek  Mine  (I.D. 
No.  15-18176)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
use  two  ten-pound  portable  chemical 
fire  extinguishers  on  each  Mescher  Jeep. 
The  fire  extinguishers  will  be  readily 
accessible  to  the  equipment  operator. 
The  petitioner  proposes  to  instruct  the 
equipment  operator  to  inspect  each  fire 
extinguisher  daily  prior  to  entering  the 
mine,  replace  all  defective  fire 
extinguishers  before  entering  the  mine, 
and  maintain  records  of  all  inspections 
of  the  fire  extinguishers.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 


23.  Appalachian  Eagle,  Inc. 

[Docket  No.  M-2001-048-C] 

Appalachian  Eagle,  Inc.,  Box  282, 
Dawes,  West  Virginia  25054-0282  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (plug 
and  receptacle-type  connectors)  to  its 
Mine  #1  (I.D.  No.  46-05437)  located  in 
Kanawha  County,  West  Virginia.  The 
petitioner  proposes  to  use  a 
permanently  installed  spring-loaded 
device  instead  of  padlocks  on  battery- 
powered  machines  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  asserts  that 
application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miners  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

24.  Coastal  Coal  West  Virginia,  LLC 

[Docket  No.  M-2001-O49-C1 

Coastal  Coal  West  Virginia,  LLC,  R.  1, 
Box  294C.  Newburg.  West  Virginia 
26410  has  filed  a  petition  to  modify^e 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
Whitetail  K-Mine  (I.D.  No.  46-08751) 
located  in  Preston  County,  West 
Virginia.  The  petitioner  proposes  to  use 
belt  haulage  entries  to  ventilate  active 
working  places.  The  petitioner  proposes 
to  install  a  carbon  monoxide  monitoring 
system  as  an  early  warning  fire 
detection  system  in  all  belt  entries  used 
to  coiu-se  intake  air  to  a  working  place. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measiue  of  protection  as 
the  existing  standard. 

25.  Mingo  Logan  Coal  Company 

[Docket  No.  M-2O01-05O-C] 

Mingo  Logan  Coal  Company.  1000 
Mingo  Logan  Avenue,  Whamcliffe,  West 
Virginia  25651  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1700  (oil  and  wells)  to  its 
Mountaineer  Alma-A  Mine  (I.D.  No.  46- 
08730)  located  in  Mingo  County,  West 
Virginia.  The  petitioner  proposes  to 
plug  and  mine  through  gas  wells.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
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a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard.  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
5.  2001.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated  at  Arlington,  Virginia  this  29th  day 
of  May  2001. 
David  L.  Meyer, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 
IFR  Doc.  01-14116  Filed  6-4-01;  8:45  am] 

BLUNO  CODE  4510-43-U 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
Initiatives  Advisory  Panel,  Literature 
Section,  will  be  held  by  teleconference 
frt)m  11:00  a.m.-ll:30  a.m.  on  Monday, 
June  11,  2001  in  Room  720  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  22,  2001,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),(6)  and  (9)(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frt)m  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts.  Washington,  DC  20506.  or  call 
202/682-5691. 

Dated:  May  30.  2001.  » 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 

[PR  Doc.  01-14192  Filed  6-^M)l;  8:45  am] 

aiLUNG  CODE  7537-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  National  Science  Foundation. 


action:  Notice. 


summary:  The  National  Science 
Fotmdation  (NSF)  is  annoimcing  plans 
to  request  renewal  of  this  collection, 
OMB  control  number  3145-0136,  the 
EHR  (Directorate  for  Education  and 
Human  Resources)  Impact  Database.  We 
are  requesting  that  the  name  of  the 
collection  be  changed  to  EHR  Program 
Information  Generic  Clearance  to  better 
reflect  the  nature  and  purpose  of  the 
collection.  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
we  have  provided  an  opportimity  for 
public  comment  on  this  action.  Such  a 
notice  was  published  at  66  FR  8242, 
Tuesday,  January  30,  2001.  No 
comments  were  received. 

The  materials  are  now  being  sent  to 
OMB  for  review.  Send  any  written 
comments  to  Desk  Officer,  OMBi  3145- 
0136,  OIRA,  OMB,  Washington,  D.C. 
20503.  Comments  should  be  received 
within  30  days  of  this  notice. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accvuacy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Proposed  Renewal  Project 

The  EHR  Impact  Database  was 
established  in  1995  to  integrate  all 
available  information  pertaining  to  the 
NSF's  Education  and  Training  portfolio. 
Under  a  generic  survey  clearance  (OMB 
3145-0136)  data  fi-om  the  NSF 
administrative  database  are 
incorporated  and  additional  information 
is  obtained  through  initiative-. 


divisional-,  and  program-specific  data 
collections. 

Use  of  the  Information 

This  information  is  required  for 
effective  administrative,  program 
monitoring  and  evaluation,  and  for 
•measuring  attainment  of  NSF's  program 
goals,  as  required  by  the  Government 
Performance  and  Results  Act  (GPRA). 

Burden  on  the  Public 

The  total  estimate  for  this  collection 
is  50,000  aimual  burden  hours.  This 
figure  is  based  on  the  previous  3  yean 
of  collecting  information  under  this 
clearance.  The  average  annual  reporting 
burden  is  between  2  and  50  hours  per 
'respondent'  who  may  be  an  individual 
or  a  project  site  representing  groups. 

Dated:  May  30.  2001. 
Teresa  R.  Pierce, 
NSF  Reports  Clearance  Officer. 
(FR  Doc.  01-14088  Filed  6-4-01;  8:45  am] 
BHJJNG  CODE  7SS5-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday, 
June  12,  2001. 

PLACE:  NTSB  Conference  Center,  429 
L'Enfant  Plaza  SW..  Washington,  DC 
20594. 

STATUS:  The  one  item  is  open  to  the 
public. 

MATTER  TO  BE  CONSIDERED:  7366 
Pipeline  Accident  Report — Natural  Gas 
Explosion  and  Fire  in  South  Riding, 
Virginia,  July  7, 1998  (CDA-98-MP- 
003). 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100.  Individuals  requesting 
specific  accommodation  should  contact 
Ms.  Carolyn  Dargan  at  (202)  314-6305 
by  Friday,  Jime  8,  2001. 

FOR  MORE  INFORMATION  CONTACT:  Vicky 

D'Onofrio,  (202)  314-6410. 

Dated:  June  1.2001. 
Vicky  D'Onofiio, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  01-14237  Filed  6-1-01  12:55  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Duke  Energy  Corporation;  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Exemption 

1.0    Background 

Duke  Energy  Corporation  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-38,  DPR- 
47,  and  DPR-55.  which  authorize 
operation  of  the  Oconee  Nuclear 
Station,  Units  1,  2,  and  3.  The  licenses 
provide,  among  other  things,  that  the 
fecility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC/ 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  three 
pressurized  water  reactors  located  in 
Seneca  Coimty  in  South  Carolina. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  §  55.59(a)(1) 
requires  that  each  licensed  operator 
successfully  complete  a  requalification 
program  developed  by  the  licensee  that 
has  been  approved  by  the  Commission. 
This  program  is  to  be  conducted  for  a 
continuous  period  not  to  exceed  24 
months  in  duration  and  upon  its 
conclusion  must  be  promptly  followed 
by  a  successive  requalification  program. 
In  addition,  piusuant  to  10  CFR 
55.59(a)(2],  each  licensed  operator  must 
also  pass  a  comprehensive 
requalification  written  examination  and 
an  annual  operating  test. 

By  letter  dated  March  6,  2001,  the 
Ucensee  requested  an  exemption  under 
10  CFR  55.11  from  the  requirements  of 
10  CFR  55.59(a)(1)  and  (a)(2).  The 
exemption  requested  will  extend  the 
current  Oconee  Nuclear  Station 
requalification  program  from  Jiuie  4, 
2001,  to  July  13.  2001.  The  requested 
exemption  would  constitute  a  one-time 
extension  of  the  requalification  program 
duration. 

3.0    Discussion 

Pursuant  to  10  CFR  55.11,  the 
Commission  may,  upon  application  by 
an  interested  person,  or  upon  its  own 
initiative,  grant  such  exemptions  from 
the  requirements  of  the  regulations  in 
this  part  as  it  determines  are  authorized 
by  law  and  will  not  endanger  life  or 
property  and  are  otherwise  in  the  pubUc 
interest. 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  55.11,  granting  an 
exemption  to  the  licensee  from  the 
requirements  in  10  CFR  55.59(a)(1)  and 


(a)(2)  is  authorized  by  law,  will  not 
endanger  life  or  property,  and  is  in  the 
public  interest.  To  require  the  licensee's 
operators  and  staff  to  support  the 
comprehensive  examination  and 
operating  tests  schedule  during  the  24- 
month  requalification  cycle  could  have 
a  detrimental  effect  on  the  public 
interest  because  it  would  remove 
qualified  operators  fix>m  refueling 
operations  and  place  them  into  the 
training  program,  which  could  interfere 
with  the  current  Oconee  Unit  2 
refueling  outage  schedule.  Further,  this 
one-time  exemption  will  provide 
additional  operator  support  during  plant 
shutdown  conditions,  which  would 
provide  a  safety  enhancement  during 
plant  shutdown  operations  and  post- 
maintenance  testing.  The  affected 
licensed  operators  will  continue  to 
demonstrate  and  possess  the  required 
levels  of  knowledge,  skills,  and  abilities 
needed  to  safely  operate  the  plant 
throughout  the  transitional  period  via 
continuation  of  the  current  satisfactory 
licensed  operator  requalification 
program. 

4.0    Conclusion 

Accordingly,  the  Commission  hereby 
grants  the  Ucensee  an  exemption  on  a 
one-time  only  basis  bora  the 
requirements  of  10  CFR  55.59(a)(1)  and 
(a)(2)  to  allow  the  current  Oconee 
Nuclear  Station  requalification  program 
to  be  extended  beyond  the  24  months, 
but  not  to  exceed  26  months  and  to 
expire  on  July  13,  2001.  Upon 
completion  of  the  examinations  on  July 
13,  2001,  the  follow-on  cycle  will  end 
on  March  8,  2003.  Futiu«  annual 
requalification  cycles  will  run  from 
March  to  March. 

Pvusuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  FR  29347). 

This  exemption  is  effective  upon 
issuance  and  expires  on  March  8,  2003. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boger, 

Director,  Division  of  Inspection  Program 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

IFR  Doc.  01-14094  Filed  6-4-01;  8:45  am] 

BH.UNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-389] 

Florida  Power  and  Light  Company,  et 
al.  St  Lucie  Plant,  Unit  No.  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  10  CFR 
50.55a(f)(ii)  and  50.55a(f){5)(i)  for 
Facility  Operating  License  No.  NPF-16, 
issued  to  Florida  Power  and  Light 
Company,  et  al.  (the  licensee),  for 
operation  of  the  St.  Lucie  Unit  2,  located 
in  St.  Lucie  County,  Florida. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
second  and  third  120-month  Inservice 
Test  (1ST)  intervals  for  St.  Lucie  Unit  2. 
Currently,  St.  Lucie  Unit  2  is  in  its 
second  1ST  interval,  with  an  end  date  of 
August  7,  2003.  The  proposed  action 
would  shorten  the  second  1ST  interval 
for  St.  Lucie  Unit  2  by  retroactively 
changing  the  end  date  to  February  10, 
1998,  to  coincide  with  the  end  date  of 
the  second  1ST  interval  for  St.  Lucie 
Unit  1.  Thus,  the  third  1ST  interval  for 
both  units  would  begin  on  February  11, 
1998,  and  end  oh  February  10,  2008. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  November  27,  2000. 

The  Need  for  the  Proposed  Action 

The  1ST  intervals  for  St.  Lucie  Units 
1  and  2  are  currently  offset  by 
approximately  5  years,  primarily  due  to 
the  initial  licensing  dates  of  the  units. 
This  requires  maintaining  distinct  but 
similar  programs,  with  the 
administrative  burden  of  updating  them 
approximately  every  5  years.  The 
proposed  action  provides  a  one-time 
schedule  exemption,  which  would 
allow  the  Licensee  to  implement  a 
combined  1ST  program  consistent 
between  units,  requiring  compliance 
with  the  same  edition  of  the  American 
Society  of  Mechanical  Engineers  Code 
and  addenda,  and  allow  both  units  to  be 
tested  using  the  same  test  requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
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are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  anjb  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
enviroimiental  impact.  Therefore,  there 
are  no  significant  noiu^diological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  aind  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in  the  Final 
Enviroiunental  Statement  for  St.  Lucie 
Unit  2  (NlJREG-0842). 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  17,  2001,  the  staff  consulted 
with  the  Florida  State  official,  William 
Passetti,  of  the  Bureau  of  Radiation 
Control,  regarding  the  enviromnental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  27,  2000.  Dociunents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 


/www.nrc.gov  (the  Public  Electronic 
Reading  Room). 

Dated  at  Rockville,  Maryland,  this  30th  day 
pf  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Brendan  T.  Moroney, 
Project  Manager,  Section  2,  Project 
Directorate  II  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation 
[FR  Doc.  01-14093  Filed  6-4-01;  8:45  am] 

BNJJNO  CODE  7800-01 -r 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  June  4. 11. 18.  25,  July 
2,  9,  2001. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  offune  4.  2001 

Tuesday,  June  5,  2001 

9:25  a.m. — Affirmation  Session  (Public 

Meeting)  (if  needed) 
2:00  p.m. — Discussion  of  Management 

Issues  (Closed-Ex.  2) 

Wednesday,  fune  6,  2001 

10:30  a.m. — ^All  Employees  Meeting 

(Public  Meeting) 
1:30  p.m. — All  Employees  Meeting 

(Public  Meeting) 

Week  offune  11,  2001— Tentative 
Thursday,  June  14,  2001 

9:55  a.m. — Af&mation  Session  (Public 

Meeting)  (If  needed) 
10:00  a.m. — Meeting  with  Nuclear 

Waste  Technical  Review  Board 

(Public  Meeting) 
1:30  p.m. — Briefing  on  License  Renewal 

Program  (PubUc  Meeting)  (Contact: 

David  Solorio,  301-415-1973) 

Week  offune  18,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Jime  18,  2001. 

Week  offune  25,  2001— Tentative 

Wednesday,  Jime  27,  2001 

9:25  a.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  offuly2,  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  2 .  2001 . 


Week  of  July  9,  2001— Tentative 
Monday,  July  9,  2001 

1:25  p.m. — Affirmative  Session  (Public 
Meeting)  (If  needed) 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording)— (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni,  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet . 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  D.C.  20555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  diciv@iirc.gov. 

Dated:  May  31,  2001. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  IDoc.  01-14257  Filed  6-1-01;  2K)3  pm) 

BUJNG  COOC  TSM-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27409] 

Rlings  Undsr  the  Public  UtHtty  Hokflng 
Company  Act  of  1935,  as  Amandsd 
("Act") 

May  29,  2001. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  imder  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendment(8)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  22.  2001 ,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declaration(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
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affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  June  22,  2001,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Emera  Incorporated,  et  al.  (70-9787) 

Emera  Incorporated  ("Emera"),  a 
holding  company  formed  under  the 
laws  of  the  Province  of  Nova  Scotia 
Canada;  Nova  Scotia  Power  Inc. 
('•NSPI"),  Emera's  whoUy  owned 
electric  utility  subsidiary  company,  both 
located  at  P.O.  Box  910,  Halifax,  Nova 
Scotia,  Canada  B3J2W5;  Bangor  Hydro- 
Electric  Company  ("BHE"),  a  Maine 
electric  public  utility  company  and  a 
holding  company  currently  exempt  by 
order  under  section  3(a)(1)  of  the  Act; 
and  Bangor  Var  Co.,  Inc.  ("Bangor  Var"), 
a  wholly  owned  subsidiary  of  BHE,  both 
located  at  33  State  Street,  P.O.  Box  1599, 
Bangor,  Maine  04402-0932 
("Applicants")  have  filed  an 
application-declaration  ("Application") 
under  sections  2(a)(7),  2(a)(8),  3(a)(1),  6, 
7,  9, 10, 11, 12. 13(b),  32.  and  33  and 
rules  45,  52.  53,  54,  and  80-92  imder 
the  Act. 

/.  Summary  of  Proposal 

Emera  proposes  to  acquire  the 
outstanding  common  stock  of  BHE  and 
its  public  utility  subsidiary  companies 
("Merger").  In  connection  with  the 
proposed  Merger,  Emera  has  undertaken 
that  NSPI  will  qualify  for  an  exemption 
as  a  foreign  utility  company  ("FUCO") 
within  the  meaning  of  section  33  of  the 
Act.  Emera  will  register  as  a  holding 
company  under  the  Act  after  completion 
of  the  Merger  as  will  the  to-be  formed 
intermediate  holding  companies  US 
HoldCo  and  Acquisition  Co.  No.l  ("Acq. 
Co  1"  (collectively,  "Intermediate 
HCs").  BHE  and  Bangor  Var  request  an 
exemption  from  registration  imder 
section  3(a)(1).  In  addition,  Applicants 
request  authority  for  financing,  creation 
of  a  service  company,  associate 
company  transactions,  and  other 
intrasystem  authorizations.  For 
purposes  of  identifying  what  entities  in 
this  application  are  requesting 
authority,  the  term  "Subsidiaries" 
includes  all  companies  of  which  Emera 
holds  10%  or  more  of  the  voting 
securities,  but  specifically  excludes 
NSPI,  and  the  term  "Nonutility 
Subsidiaries"  refers  to  all  Subsidiaries 
otiier  tiian  BHE,  MEPCO,  Chester  SVC 
Partnership  ("Chester  SVC"  and  Bangor 


Var  Emera,  the  Subsidiaries,  and  NSPI 
are  referred  to  as  the  Emera  system 
("Emera  System"). 

II.  The  Applicants 

A.  Emera 

Emera  is  a  corporation  that  was 
formed  imder  the  laws  of  the  Province 
of  Nova  Scotia,  Canada  in  1998.  Emera's 
common  stock  is  listed  and  traded  on 
die  Toronto  Exchange  ("TSE").  Emera  is 
subject  to  TSE's  rules  and  regiilations 
and  files  public  disclosures  in  SEDAR, 
TSE's  version  of  the  Commission's 
EDGAR  system.  The  secxirities 
commissions  of  each  of  the  provinces  of 
Canada  regulate  securities  issuances  by 
Emera. 

Emera  is  the  parent  of  NSPI,  a 
Canadian  electric  utility  company  that 
owns  and  operates  a  vertically 
integrated  electric  utility  system  in 
Nova  Scotia.  NSPI  serves  440,000 
customers  in  Nova  Scotia  with  2, 183 
MW  of  generating  capacity, 
approximately  5,200  km  of  transmission 
lines,  24,000  km  of  distribution  lines, 
associated  substations,  and  other 
fecilities.  NSPI  has  no  retail  gas 
distribution  fecilities.  NSPI's  electric 
generation,  transmission  and 
distribution  facilities  are  located 
exclusively  within  Nova  Scotia. 

NSPI  is  subject  to  regulation  by  the 
Nova  Scotia  Utility  and  Review  Board 
("UARB").  The  UARB  has  supervisory 
powers  over  NSPI's  operations  and 
expenditures.  The  UARB  also  regulates 
NSPI's  electricity  rates  and  capital 
structxu«. 

NSPI's  transmission  assets  are  used 
primarily  to  transmit  power  within 
Nova  Scotia  and,  on  a  limited  basis,  to 
transmit  power  for  sale  to  customers  in 
New  Brunswick  and  beyond.  In  2000, 
NSPI  generated  11,432  GWh  of 
electricity  and  sold  10,656  GWh  of 
electricity.  Of  the  amoimt  sold,  10,475 
GWh  was  consumed  in  the  province  of 
Nova  Scotia  and  181  GWh  was  exported 
using  the  international  lines  of  New 
Brunswick  Power  Corporation  ("NB 
Power").  NB  Power's  principal 
intercoimection  with  the  U.S.  is  with 
the  transmission  facilities  of  Maine 
Electric  Power  Company,  Inc. 
("MEPCO"),  in  which  BHE,  then  to  be 
acquired  domestic  utility,  has  a 
minority  interest  of  14.2%.  Currentiy, 
NSPI  is  not  authorized  to  transmit 
power  and  energy  within  the  U.S.,  and 
all  purchasers  of  energy  fi-om  NSPI 
piut:hase  the  energy  within  Canada  for 
export  by  the  purchaser  across  the 
international  border  for  transmission  via 
ISO-New  England  facilities. 

Emera  requests  that  the  Commission 
find  that  all  of  Emera's  nonutility 


subsidiaries,  direcUy  or  indirectly  held, 
are  retainable  interests  under  section 
11(b)(1)  and  include  the  following:  NS 
Power  Services  Ltd.  ("NS  Power"), 
•  which  is  inactive,  but  provided  energy 
services,  and  owns  50%  of  NSP  Trigen 
Inc.  that  is  also  inactive;  Enercom  Inc. 
("Enercom"),  which  is  a  holding 
company  that  wholly  owns  Emera  Fuels 
Inc.  that  is  engaged  in  the  supply  of 
furnace  and  fiiel  oil,  lubricants,  diesel, 
and  gasoline  products;  Stellarton  Basin 
Coal  Gas  Lie.  ("Stellarton"),  which 
participates  in  a  joint  ventuire  to  explore 
and  develop  methane  gas  reserves  in 
Nova  Scotia;  Strait  Energy  Inc.  ("Strait 
^ergy"),  which  sells  steam  energy  in 
Nova  Scotia;  510845  N.B.  Inc.  ("510845 
NB"),  which  engages  in  the  supply  and 
maintenance  of  electric  transformers 
and  wholly  owns  Cablecom  Ltd.  that 
wholly  owns  Fibretek  Inc.  (both  are 
engaged  in  the  design,  engineering, 
project  management,  construction, 
structured  cabling,  maintenance  and 
installation  of  fiber  optic  and  wireless 
communications  applications);  1447585 
Ontario  Ltd.  ("1447585"),  which  was 
formed  for  the  merger,  will  not  be  used, 
and  is  cuirentiy  inactive;  3054167  Nova 
Scotia  Ltd.  ("3054167"),  which  holds 
the  Sable  Offshore  Energy  Project;  NSP 
Pipeline  Management  Ltd.  ("NSP 
Management"),  which  owns  a  12.5% 
interest  in  Maritimes  and  Northeast 
Pipeline  Management  Ltd  ("MfitN 
Management) "'  NSP  Pipeline  Inc. 
("NSP  Pipeline"),  which  owns  a 
12.375%  interest  in  M&N  Limited 
Partnership  ;2  and  NSP  US  Holdings  Inc. 
("NSP  US  Holdings"),3  which  indirecUy 
owns  a  12.5%  interest  in  Maritimes  and 
Northeast  Pipeline  L.L.C.  ("M&N 
L.L.C."),  which  owns  the  U.S.  portion  of 
the  Maritimes  and  Northeast  Pipeline 
through  these  holding  companies: 
Scotia  Holdings  Inc.;  Nova  Power 
Holdings  Inc.,  and  Scotia  Power  U.S. 
Ltd.  Emera  wholly  owns  these  direct 
Nonutility  Subsidiaries:  NS  Power, 
Enercom,  Stellarton,  Strait  Energy, 


'  M&N  Management  is  12.5%  owned  by  NSP 
Management  and  the  remainder  is  owned  by 
nonaffiliates.  M&N  Management  is  also  the  general 
partner  of  and  owns  a  1.25%  interest  in  Maritimes 
and  Northeast  Pipeline  Limited  Partnership  ("M&N 
Limited  Partnership").  M&N  Management  operates 
and  manages  the  Canadian  portion  of  the  Maritimes 
and  Northeast  Pipeline,  a  natural  gas  pipeline  with 
its  origin  in  Nova  Scotia  and  its  terminus  near 
Boston. 

*M&N  Limited  Partnership  is  12.375%  owned  by 
NSP  Pipeline  and  1.25%  owned  by  M&N 
Management.  Nonaffiliates  own  the  remainder. 
M&N  Limited  Partnership  owns  the  Canadian 
portion  of  the  Maritimes  and  Northeast  Pipeline. 

J  NSP  US  Holdings  wholly  owns  a  financing 
subsidiary,  NSP  Investments  Inc.,  which  was 
established  to  acquire  the  interest  in  M&N  L.L.C 
M&N  L.L.C  U  12.5%  owned  by  Scotia  Power  U.S. 
Ltd.  and  the  remainder  is  owned  by  nonafHliates. 
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510845  NB,  1447585,  3054167,  NSP 
Management,  NSP  Pipeline,  and  NSP 
US  Holdings. 

On  February  6,  2001 .  Emera  offered  to 
purchase  8.4%  of  the  Sable  Offshore 
Energy  Project  ("SOEP")  infrastiiicture 
assets  for  approximately  $60.6  million. 
The  offer  is  subject  to  certain  rights  of 
first  refusal,  and  other  approvals.  The 
SOEP  infrastructure  assets  comprise  a 
gas  processing  plant  at  Goldboro,  Nova 
Scotia;  a  natural  gas  liquids 
fractionation  plant  at  Point  Tuppw, 
Nova  Scotia;  a  natural  gas  liquids  line 
connecting  the  Goldboro  and  Point 
Tupper  operations;  and  offshore 
production  platforms  and  sub-sea 
gathering  pipelines.  Applicants  request 
Commission  authorization  to  acquire 
the  SOEP  assets,  if  they  have  not  been 
acquired  prior  to  Emera's  registrtion 
under  the  Act,  and  to  retain  the  SOEP 
assets  if  they  have  already  been 
acquired  when  Emera  registers. 

For  the  twelve  months  ending 
December  31,  2000,  Emera  had  revenues 
of  approximately  $604.4  million  and 
NSPI  had  operating  revenues  of 
approximately  $548.2  million.  As  of 
December  31,  2000,  Emera  and  NSPI 
had  assets  approximately  $1,989.0 
million  and  $1,913.3  million, 
respectively. 

B.BHE 

BHE  is  a  public  utility  and  holding 
company  currentiy  exempt  by  order 
dated  October  25,  1999  (HCAR  No. 
27094)  imder  section  3(a)(1)  of  the  Act. 
BHE  provides  the  transmission  and 
distribution  system  for  the  delivery  of 
electricity  to  approximately  123,000 
Maine  customers.  The  Maine  Public 
Utility  Commission  ("MPUC"  regulates 
BHE.  Under  Maine's  electric 
restructuring  laws,  BHE  exited  the 
power  supply  aspect  of  traditional 
utility  function  as  of  March  1,  2000. 

BnE  holds  a  14.2%  equity  interest  in 
MEPCO,  a  Maine  utility  that  owns  and 
operates  electric  transmission  facilities 
from  Wiscasset,  Maine  to  the  Maine- 
New  Brunswick  border.  METCO  is 
owned  joinUy  by  Cential  Maine  Power 
Company  ("CMP")  (78.3%).  BHE  (14.2) 
and  Maine  Public  Service  Company 
(7.5%).  In  addition,  BHE  owns  a  50% 
general  partnership  interest  in  Chester 
SVC  through  BHE's  wholly-owned 
subsidiary  Bangor  Var.  Chester  SVC  is  a 
single-purpose  financing  entity  formed 
to  own  a  static  var  compensator, 
electrical  equipment  that  supports  the 
New  England  Power  Pool  (NEPOOL)/ 
Hydro  Quebec  Phase  II  transmission 
line. 

BHE  requests  that  the  Commission 
find  that  all  of  BHE's  nonutility 
subsidiaries,  directiy  or  indirectiy  held. 


are  retainable  interests  under  section 
11(b)(1)  and  include  the  following: 
Bangor  Energy  Resale,  Inc.  ("BE  Energy 
Resale"),  which  permits  BHE  to  use  a 
power  sales  agreement  as  collateral  for 
a  bank  loan;  CareTaker,  Inc.  ("Care 
Taker"),  which  provides  security  alarm 
services;  East  Branch  Improvement 
Company  ("EBIC"),  which  BHE  owns 
60%  of  the  common  stock  and  holds  the 
inactive  subsidiaries,  Godfrey's  Falls 
Dam  Company  and  The  Sawtelle  Brook 
Dam  &  Improvement  Company;  The 
Sebois  Dam  Company  ("Sebois"),  which 
is  an  inactive  subsidiary;  The  Pleasant 
River  Gulf  Improvement  Company 
("Pleasant  River"),  which  is  an  inactive 
subsidiary;  Bangor  Fiber  Company,  Inc. 
("Bangor  Fiber"),  which  owns  and 
leases  fiber  optic  communications  cable; 
and  Bangor  Line  Company  ("Bangor 
Line"),  which  constructs  and  maintains 
transmission  and  distribution  lines  and 
provides  engineering  services.  BHE 
wholly  owns  BE  Energy  Resale,  Care 
Taker,  Sebois,  Pleasant  River,  Bangor 
Fiber,  and  Bangor  Line. 

BHE  also  holds  7%  of  the  outstanding 
common  stock  of  Maine  Yankee  Atomic 
Power  Company  ("Maine  Yankee"),  a 
company  that  owns  and,  prior  to  its 
permanent  closure  in  1997,  operated  an 
880  MW  nuclear  generating  plant  in 
Wiscasset,  Maine.  Maine  Yankee  is 
being  decommissioned. 

BHE  is  obligated  to  negotiate  in  good 
foith  to  acquire  a  50%  interest  in  a  joint 
venture  to  develop  a  second  345  kV 
transmission  line  to  New  Brunswick, 
Canada,  under  a  Memorandum  of 
Understanding  with  Penobscot  Hydro, 
LLC.  The  transmission  line  would 
connect  with  BHE's  existing 
transmission  facilities.  BHE's 
investment  in  the  joint  venture  has  not 
been  determined  at  this  time  but  could 
be  approximately  $25  million.  In 
addition.  Applicants  request  that  the 
Commission  reserve  jurisdiction  over 
the  acquisition  of  an  interest  in  a  joint 
venture  until  the  record  is  complete. 

For  the  twelve  months  ending 
December  31,  2000,  BHE  had  $212 
million  of  utility  operating  revenues.  As 
of  December  31,  2000,  BHE  has 
approximately  $532  million  in  utility 
assets. 

///.  The  Proposed  Merger  and  Financing 
the  Merger 

A.  The  Proposed  Merger 

Under  the  terms  of  the  merger 
agreement  entered  into  on  June  29.  2000 
("Merger  Agreement"  ).  Merger  Sub.  a 
to-be-formed  Emera  siibsidiary 
incorporated  in  the  U.S..  will  merge 
with  and  into  BHE.  with  BHE  surviving 
(the  "Surviving  Corporation").  Under 


the  terms  of  the  Merger  Agreement:  (1) 
Each  outstanding  share  of  common 
stock  of  Merger  Sub  will  be  converted 
into  one  share  of  common  stock  of  the 
Surviving  Corporation;  (2)  each 
outstanding  share  of  preferred  stock  of 
BHE  ("BHE  Preferred  Stock")  will 
remain  outstanding  as  one  share  of 
preferred  stock  of  the  Surviving 
Corporation;  and  (3)  each  outstanding 
share  of  conmion  stock  of  BHE  ("BHE 
Common  Stock")  other  than  Dissenting 
Shares  (as  defined  in  the  Mei^ger 
Agreement)  or  shares  owned  by  BHE  as 
treasury  shares,  or  by  Emera,  if  any.  will 
be  converted  into  the  right  to  receive 
$26.50  in  cash  ("Per  Share  Amount").* 
thb  amount  may  be  adjusted  in 
accordance  with  the  Merger  Agreement 
(the  "Merger  Consideration").  Holders 
of  BHE's  warrants  outstanding  at  the 
effective  time  of  the  Merger  will  be 
entitled  to  receive,  upon  exercise  of 
each  warrant,  the  Merger  Consideration 
less  the  exercise  price. 

The  total  value  of  consideration  that 
BHE  shareholders  will  receive  in  the 
Merger,  based  on  the  number  of  BHE 
shares  of  BHE  common  stock 
outstanding  on  September  15,  2000 
(7,363,424),  is  approximately  $195 
million.  If  the  closing  of  the  Merger  does 
not  occur  on  or  prior  to  June  29,  2001, 
then  the  Per  Share  Amount  shall  be 
increased  by  an  amount  equal  to  $0,003 
for  each  day  after  June  29,  2001  up  to 
and  including  the  day  which  is  one  day 
prior  to  the  closing  of  the  Merger. 

To  effect  the  Merger,  Emera  wUl  hold 
its  ownership  interest  in  BHE  through 
one  or  more  Intermediate  HCs.  The 
Intermediate  HC  will  be  wholly  owned, 
directiy  or  indirectly,  by  Emera  ami  will 
have  no  public  or  private  institutional 
equity  or  debt  holders.  The  Intermediate 
HC  will  be  capitalized  with  equity  and/ 
or  debt,  all  of  which  will  be  held  either 
by  Emera  or  an  Intermediate  HC.  Hie 
only  utility  holdings  of  the  Intermediate 
HCs  will  be  direct  or  indirect  interests 
in  BHE  and  its  utility  subsidiaries. 
Applicants  further  request  that  the 
Commission  authorize  Emera  to 
reorganize  the  Intermediate  HC 
structure  without  seeking  prior 
Commission  approval  subject  to  the 
following  conditions:  (1)  "The  companies 
in  the  intermediate  structure  would  be 
wholly  owned  directiy  or  indirectiy  by 
Emera;  (2)  the  companies  in  the 
intermediate  structure  would  not  issue 
debt  or  equity  to  any  company  outside 
the  Emera  System  and  would  not 
borrow  from  BHE  or  its  subsidiaries;  (3) 
the  changes  will  not  have  a  material 


*  The  closing  price  of  BHE's  common  stock  on 
June  29,  2000,  the  day  prior  to  the  Merger 
announcement,  was  $15.13  per  share. 


30240 


Federal  Register / Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


impact  on  the  financial  condition  or 
operations  of  BHE  or  its  subsidiaries  or 
a  material  adverse  effect  on  Emera;  and 
(4)  the  companies  in  the  intermediate 
structure  would  be  organized  in  the 
U.S.,  Canada,  or  a  country  in  Europe. 
Following  the  Merger,  BHE  will  be 
operated  as  a  subsidiary  of  Emera.  BHE 
will  retain  its  name  and  continue  to 
serve  its  customers  under  the  terms  of 
its  existing  contracts  and  state  and 
federal  requirements.  Emera  expects 
that  the  President  and  CEO  of  BHE  will 
be  a  resident  of  Maine  and  a  member  of 
BHE's  board.  The  Merger  Agreement 
requires  that  when  the  Merger  is 
consummated  the  Board  of  BHE  post- 
merger  must  have  at  least  nine 
members,  with  at  least  four  cany-over 
from  the  prior  BHE  Board  of  Directors, 
the  merger  Agreement  provider  that 
BHE's  corporate  headquarters  will  be 
located  in  Maine  for  not  less  than  ten 
years  following  the  Merger.  BHE  will 
also  retain  local  bcilities  for  customer 
service,  maintenance  and  field  work 
operations. 

B.  Financing  the  Merger 

Emera  expects  to  use  a  combination  of 
its  available  cash  deposits  and  credit 
facility  entered  into  with  one  or  more 
banks  in  the  amount  of  up  to  $225 
million  to  fund  the  Merger 
consideration.  The  credit  facility  will 
have  a  non-revolving  term  of  364  days 
and  at  the  borrower's  option  an  interest 
rate  of  (1)  the  greater  of  (a)  the  Agent's 
Base  Rate  Canada,  and  (b)  the  Federal 
Funds  Effective  Rate  for  overnight  funds 
(as  published  by  the  Federal  Reserve  in 
the  U.S.)  plus  50  basis  points  per 
annum,  or  (2)  the  London  Interbank 
Offered  Rate  ("LIBOR")  plus  75  to  90 
basis  points.  Emera  expects  that  this 
credit  facility  wiU  be  replaced  or 
refinanced  with  longer-term  debt,  equity 
or  preferred  securities  in  the  futiu«. 
Also,  Emera  intends  to  use  a  wholly 
owned  special  pmpose  financing  entity 
("ULC")  to  provide  debt  and  non-voting 
preferred  financing  to  Acq.  Co.  1  for  the 
purpose  of  partially  funding  the  Merger 
consideration.  Applicant's  request  for 
financing  authorization  incorporates  the 
debt  that  will  be  issued  to  fund  and 
refinance  the  Merger. 

IV.  Post  Merger  Financing  Request 

Applicants  seek  Commission 
authorization  of  the  financing  activities 
of  the  Emera  System  for  the  period 
through  Jime  30,  2004  ("Authorization 
Period").  Applicants  propose  that  the 
following  general  terms  and  conditions 
("Financing  Parameters")  would  apply, 
where  appropriate,  to  the  requested 
financing  authorizations: 


Investment  Grade  Credit  Rating— 
Emera  commits  that  all  long-term  debt 
issued  by  Emera  to  unaffiliated  parties 
under  the  authority  requested  in  the 
Application  will,  when  issued,  be  rated 
investment  grade  by  a  nationally 
recognized  statistical  rating 
organization. 

Minimum  Capitalization  Ratio — 
Emera,  on  a  consolidated  basis,  and 
BHE,  individually,  will  maintain 
common  stock  equity  as  a  percentage  of 
total  capitalization  of  at  least  30%. 

Effective  Cost  of  Money  on 
Borrowings — The  effective  cost  of 
money  on  debt  financings  by  Emera 
under  the  authorizations  requested  in 
the  Application  will  not  exceed  the 
competitive  market  rates  available  at  the 
time  of  issuance  to  companies  with 
comparable  credit  ratings  with  respect 
to  debt  having  similar  matiirities.  "The 
effective  cost  of  money  on  BHE's  short- 
term  debt  will  not  at  the  time  of 
issuance  exceed  300  basis  points  over 
the  comparable  term  LIBOR. 

Maturity  of  Debt — The  maturity  of 
debt  will  not  exceed  50  years. 

Effective  Cost  of  Preferred  Stock— The 
dividend  rate  on  preferred  stock  or  other 
types  of  preferred  or  equity-linked 
seciuities  mil  not  exceed  at  the  time  of 
issuance  the  rate  generally  obtainable 
for  preferred  securities  having  the  same 
or  reasonably  similar  terms  and 
conditions  issued  by  utility  holding 
companies  of  reasonably  comparable 
credit  quality,  as  determined  by 
competitive  capital  markets. 

Issuance  Expenses — The  underwriting 
fees,  commissions  and  other  similar 
remuneration  paid  in  connection  with 
the  non-competitive  issue,  sale  or 
distribution  of  a  security  pursuant  to 
this  Application  would  not  exceed  an 
amount  or  percentage  of  the  principal  or 
total  amount  of  the  security  being  issued 
that  would  be  charged  to  or  paid  by 
other  companies  with  a  similar  credit 
rating  and  credit  profile  in  a  comparable 
arm's-length  credit  or  financing 
transaction  with  an  unaffiliated  person. 

Emera's  "aggregate  investment"  as 
defined  in  rule  53(a)(l)(i} — investment 
in  exempt  wholesale  generators 
("EWG")  and  FUCOs  will  not  exceed 
$3.0  billion. 

A.  Emera's  External  Financing 

Emera  proposes  to  issue  long-term 
equity  and  debt  seciuities  aggregating 
not  more  than  $3  billion  at  any  one  time 
outstanding  diuing  the  Authorization 
Period,  which  includes  the  Merger 
related  financing.  Seciuities  could 
include,  but  would  not  necessarily  be 
limited  to,  common  stock,  preferred 
stock,  options,  warrants,  long-  and 
short-term  debt  (including  commercial 


paper),  convertible  secxirities, 
subordinated  debt,  bank  borrowings  and 
securities  with  call  or  put  options. 
Emera  may  also  issue  guarantees  and 
enter  into  interest  rate  swaps  and 
hedges. 

1.  Common  Stock.  Ehuing  the 
Authorization  Period,  Emera  requests 
authorization  to  issue  and  sell  from  time 
to  time  conunon  stock,  either:  (a) 
Through  underwritten  public  offerings; 
(b)  in  private  placements;  (c)  under  its 
dividend  reinvestment,  stock-based 
management  incentive  and  employee 
benefit  plans:  (d)  in  exchange  for 
securities  or  assets  t)eing  acquired  from 
other  companies;  and  (e)  in  connection 
with  redemptions  of  the  Series  C  and 
Series  D  shares.  Emera  also  proposes  to 
issue  and  sell  common  stock  or  options, 
warrants,  or  other  stock  purchase  rights. 
Emera  may  also  buy  back  shares  of 
common  stock  during  the  Authorization 
Period  in  accordance  with  rule  42  under 
the  Act.  Conunon  stock  and  securities 
convertible  into  common  stock  will  not 
exceed  $2  billion.  Common  stock  sales 
will  be  at  rates  or  prices  and  under 
conditions  negotiated  or  based  upon,  or 
otherwise  determined  by,  competitive 
capital  markets. 

Emera  may  seek  to  acquire  securities 
of  companies  engaged  in  energy-related 
businesses  as  described  in  rule  58  under 
the  Act  ("Rule  58  Companies"),  exempt 
telecommunications  companies 
("ETCs"),  EWGs  and  FUCOs.  These 
acquisitions  may  involve  the  exchange 
of  Emera  stock  for  securities  of  the 
company  being  acquired.  The  Emera 
common  stock  to  be  exchanged  may  be 
purchased  on  the  open  market  under 
rule  42,  or  may  be  original  issue. 
Original  issue  stock  may  be  registered  or 
qualified  under  applicable  securities 
laws  or  unregistered  and  subject  to 
resale  restrictions.  Emera  does  not 
intend  to  engage  in  any  transaction 
where  original  issue  stock  is  not 
registered  or  qualified  while  a  public 
offering  is  being  made,  other  than  a 
public  offering  luider  a  compensation, 
dividend  or  stock  purchase  plan,  or  a 
public  offering  of  debt. 

For  purposes  of  calculating 
compliance  with  the  $3  billion  external 
financing  limit,  Emera's  common  stock 
would  be  valued  at  market  value  based 
upon  the  closing  price  on  the  day  before 
closing  of  the  sale  or  based  upon 
average  high  and  low  prices  for  a  period 
of  20  days  prior  to  the  closing  of  the 
sale. 

2.  Preferred  Stock.  Emera  may  issue 
preferred  stock  from  time  to  time  during 
the  Authorization  Period,  which  will 
not  to  exceed  $500  million.  Preferred 
stock  or  other  types  of  preferred  or 
equity-linked  securities  may  be  issued 
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in  one  or  more  series  with  such  rights, 
preferences,  and  priorities  as  may  be 
designated  in  the  instrument  creating 
the  series,  as  determined  by  Emera's 
Board  of  Directors.  All  such  securities 
will  be  redeemed  no  later  than  50  years 
after  the  issuance.  The  dividend  rate  on 
any  series  of  preferred  stock  or  other 
preferred  seciu-ities  will  not  exceed  at 
the  time  of  issuance  the  rate  generally 
obtainable  for  preferred  seciuities 
having  the  same  or  reasonably  similar 
terms  and  conditions  issued  by  utility 
holding  companies  of  reasonably 
comparable  credit  quality,  as 
determined  by  competitive  capital 
markets.  Dividends  or  distributions  on 
preferred  stock  or  other  preferred 
securities  will  be  made  periodically  and 
to  the  extent  funds  are.  legally  available 
for  such  purpose,  but  may  be  made 
subject  to  terms  that  allow  the  issuer  to 
defer  dividend  payments  for  specified 
periods.  Preferred  stock  or  other 
preferred  securities  may  be  convertible 
or  exchangeable  into  shares  of  common 
stock. 

3.  Long-Term  Debt.  Emera  proposes  to 
-  issue  long-term  unsecvued  debt  in 

accordance  with  the  conditions 
described  in  the  overall  financing  terms 
and  not  to  exceed  $1.5  billion.  Any 
long-term  debt  security  will  have  Uie 
matiuity,  interest  rates  or  methods  of 
determining  the  same,  terms  of  payment 
of  interest,  redemption  provisions, 
sinking  fund  terms  and  other  terms  and 
conditions  as  Emera  may  determine  at 
the  time  of  issuance.  Prior  to  issuing 
debt,  preferred  seciuities  or  equity, 
Emera  wiU  evaluate  the  relevant 
financial  implications  of  the  issuance. 
Including  without  limit,  the  cost  of 
capital,  and  select  the  security  that 
provides  the  most  efficient  capital 
structure  consistent  with  sound 
financial  practices  and  the  capital 
markets. 

4.  Short-Term  Debt.  Emera  requests 
authorization  to  issue  short-term  debt 
including,  but  not  limited  to, 
institutional  borrowings,  commercial 
paper  and  bid  notes;  all  in  accordance 
with  the  conditions  described  in  the 
overall  financing  terms.  Short-term  debt 
will  not  exceed  $1.5  billion.  Proceeds  of 
any  short-term  debt  issuance  may  be 
used  to  refund  pre-Merger  short-term 
debt  and  Merger-related  debt,  and  to 
provide  financing  for  general  corporate 
purposes,  working  capital  requirements 
and  Subsidiary  capital  expenditures 
imtil  long-term  financing  can  be 
obtained. 

Emera  may  sell  commercial  paper, 
from  time  to  time,  in  established 
domestic  U.S.  or  European  commercial 
paper  markets.  The  commercial  paper 
will  be  sold  to  dealers  at  the  discoimt 


rate  or  the  coupon  rate  per  aimum 
prevailing  at  the  date  of  issuance  for 
conunercial  paper  of  comparable  quality 
and  maturities  sold  to  commercial  paper 
dealers  generally.  It  is  expected  that  the 
dealers  acquiring  commercial  paper 
from  Emera  will  reoffer  the  paper  at  a 
discount  to  corporate,  institutional  and, 
with  respect  to  Eiu-opean  commercial 
paper,  individual  investors.  Institutional 
investors  are  expected  to  include 
commercial  banks,  insurance 
companies,  pension  funds,  investment 
trusts,  foimdations,  colleges  and 
\miversities  and  finance  companies. 

Emera  also  proposes  to  establish  bank 
liens  of  credit,  directly  or  indirectly 
through  one  or  more  financing 
subsidiaries.  Loans  under  these  liens 
will  have  maturities  of  less  than  one 
year  from  the  date  of  each  borrowing. 
Emera  may  engage  in  other  types  of 
short-term  financing  generally  available 
to  borrowers  with  comparable  credit 
ratings  as  it  may  deem  appropriate  in 
light  of  its  needs  and  market  conditions 
at  the  time  of  issuance. 

5.  Hedges  and  Interest  Rate  Risk 
Management.  Emera  requests  authority 
to  enter  into,  perform,  purchase  and  sell 
financial  instnunents  intended  to 
manage  the  volatility  of  interest  rates, 
including  but  not  limited  to  interest  rate 
swaps,  caps,  floors,  collars  and  forward 
agreements  or  any  other  similar 
agreements  ("Hedging  Instruments"). 
Emera  would  employ  Hedging 
Instruments  as  a  means  of  managing  the 
risk  associated  with  any  of  its 
outstanding  debt  issued  imder  the 
authority  requested  in  this  application 
or  an  applicable  exemption  by,  in  effect, 
synthetically  (a)  converting  variable  rate 
debt  to  fixed  rate  debt,  fb)  converting 
fixed  rate  debt  to  variable  rate  debt,  (c) 
limiting  the  impact  of  changes  in 
interest  rates  resulting  from  variable  rate 
debt  and  (d)  providing  an  option  to 
enter  into  interest  rate  swap  transactions 
in  future  periods  for  planned  issuances 
of  debt  securities.  Emera,  states  it  will 
not  engage  in  "leveraged"  or 
"speculative"  transactions.  Off- 
exchange  Hedging  Instnunents  will  be 
entered  into  only  with  counterparties 
whose  senior  debt  ratings  are 
investment  grade  ("Approved 
Coimterparties"). 

In  addition,  Emera  requests 
authorization  to  enter  into  Hedging 
Instruments  with  respect  to  anticipated 
debt  offerings  ("Anticipatory  Hedges"), 
subject  to  certain  limitations  and 
restrictions.  Anticipatory  Hedges  will 
only  be  entered  into  with  Approved 
Counterparties,  and  will  be  used  to  fix 
^  and/or  limit  the  interest  rate  risk 
associated  with  any  new  issuance 
through  (a)  a  forward  sale  of  exchange- 


traded  U.S.  or  Canadian  Treasury 
futiues  contracts,  U.S.  or  Canadian 
Treasury  obligations  and/or  a  forward 
swap  ("Forward  Sale"),  fb)  the  purchase 
of  put  options  on  U.S.  or  Canadian 
Treasiuy  obligations  ("Put  Options 
Purchase"),  (c)  a  Put  Options  Piuchase 
in  combination  with  the  sale  of  call 
options  on  U.S.  or  Canadian  Treasury 
obligations  ("Zero  Cost  Collar"),  (d) 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S.  or 
Canadian  Treasury  obligations,  or  (e) 
some  combination  of  a  Forward  Sale, 
Put  Options  Purchase,  Zero  Cost  Collar 
and/or  other  derivative  or  cash 
transactions,  including,  but  not  limited 
to  structured  notes,  caps  and  collars, 
appropriate  for  the  Anticipatory  Hedges. 

Hedging  Instruments  may  be  executed 
on-exchange  ("On-Exchange  Trades") 
with  brokers  through  the  opening  of 
futures  and/or  options  positions  traded 
on  the  Chicago  Board  of  Trade,  the 
opening  of  over-the-counter  positions 
with  one  or  more  coimterparties  ("Off 
Exchange  Trades"),  or  a  combination  of 
On-Exchange  Trades  and  Off-Exchange 
Trades.  Emera  will  determine  the 
optimal  structure  of  each  Hedging 
Instrument  transaction  at  the  time  of 
execution.  No  gain  or  loss  on  hedging 
transaction  entered  into  by  Emera  or 
Emera's  subsidiaries  (except  BHE  and 
BHE's  subsidiaries)  will  be  allocated  to 
BHE  or  BHE's  subsidiaries,  regardless  of 
the  accounting  treatment  accorded  to 
the  transaction. 

To  the  extent  such  securities  are  not 
exempt  under  rule  52(a),  BHE  requests 
authorization  to  enter  into  Hedges  on 
the  same  terms  as  applicable  to  Emera. 

6.  Guarantees.  Emera  requests 
authorization  to  enter  into  guarantees, 
obtain  letters  of  credit,  enter  into 
expense  agreements  or  otherwise 
provide  credit  support  ("Guarantees") 
with  respect  to  the  obligations  of 
Emera's  subsidiaries  in  an  aggregate 
principal  amount^not  to  exceed  $500 
million  outstanding  at  any  one  time  and 
not  taking  into  account  obligations 
exempt  under  rule  45.  All  debt 
guaranteed  will  comply  with  the 
Financing  Parameters.  Included  in  this 
amount  are  Guarantees  entered  into  by 
Emera  that  were  previously  issued  in 
favor  of  Emera's  subsidiaries.  The  limit 
on  Guarantees  is  separate  from  the  limit 
on  Emera's  external  financing.  Emera 
proposes  to  charge  each  Subsidiary  a  fee 
for  each  Guarantee  provided  on  its 
behalf  that  is  not  greater  than  the  cost, 
if  any,  of  obtaining  the  liquidity 
necessary  to  perform  the  guarantee. 
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B.  Subsidiary,  Nonutility  Subsidiary, 
and  Intermediate  HCs  Financing 

Emera  requests  authorization  to  lend 
funds  to  its  Nonutility  Subsidiaries  at  a 
mark  up  to  Emera's  cost  of  funds  at  any 
time  during  the  Authorization  Period 
without  prior  Commission 
authorization.  The  authorization  request 
would  not  apply  to  BHE  or  any  of  BHE's 
subsidiaries  or  to  NSPl.  Applicants  state 
this  is  desirable  as  a  risk  management 
measure  and  it  avoids  cross 
subsidization  of  higher  risk  Subsidiaries 
from  lower  risk  subsidiaries.  The 
Nonutility  Subsidiaries  that  will  be 
financed  in  this  manner  will  not  pass 
any  increased  costs  on  to  BHE  or  BHE's 
subsidiaries  because  they  will  not  sell 
goods  or  services  or  lend  funds  to  BHE 
or  BHE's  subsidiaries. 

Emera  intends  to  finance  BHE's 
capital  needs  at  the  lowest  practical 
cost.  BHE  will  either  finance  its  capital 
needs  through  short,  medium,  and  long- 
term  borrowings  authorized  by  the 
MPUC  and  exempt  under  rule  52(a)  or 
through  borrowings  from  Emera, 
directly  or  indirectly,  through  the 
Intermediate  HC.  BHE  may  also  borrow 
funds  from  NSPI,^  if  NSPI  has  surplus 
funds  and  the  interest  rate  on  the  loan 
would  result  in  a  lower  cost  of 
borrowing  for  BHE.  All  borrowings  by 
BHE  from  an  associate  company  would 
be  at  the  lower  of  Emera's  effective  cost 
of  capital,  NSPI's  effective  cost  of 
capital  (if  NSPI  is  the  lender)  or  BHE's 
effective  cost  of  capital  incurred  in  a 
direct  borrowing  at  that  time  from 
nonassociates  for  a  comparable  term 
loan.  In  addition,  borrowings  by  BHE 
from  an  associate  company  would  be 
unsecured  {i.e.,  not  backed  by  the 
pledge  of  specific  BHE  assets  as 
collateral). 

BHE  requests  Commission 
authorization  to  issue  and  sell  securities 
with  matxirities  of  less  than  one  year.^ 
The  short-term  debt  will  not  exceed  an 
aggregate  amount  of  $60  million 
outstanding  at  any  time  during  the 
Authorization  Period.  BHE  also  requests 
authorization  to  guarantee  the 
obligations  of  BHE's  subsidiaries  in  an 
aggregate  amount  not  to  exceed  $30 
million.  BHE  may  charge  each  of  BHE's 
subsidiaries  a  fee  for  each  guarantee 
provided  on  its  behalf  that  is  not  greater 
than  the  cost,  if  any,  of  obtaining  the 


'  Applicants  note  that  as  a  FUOO,  NSPIs 
financing  would  be  exempt  under  section  33  and 
because  NSPI  can  offer  creditors  a  direct  claim  on 
its  assets  rather  than  the  indirect  claim  that  Emera's 
creditors  are  offered.  NSPI  generally  finances  its 
capital  needs  independently  of  Emera. 

'The  MPUC  exercises  jurisdiction  over  the 
securities  issued  by  BHE  with  maturities  of  one  year 
or  longer. 


liquidity  necessary  to  perform  the 
guarantee. 

Each  of  the  Intermediate  HCs 
requests  authorization  to  issue  and  sell 
securities  to  the  other  Intermediate  HCs 
and  Emera,  and.  to  acquire  securities 
from  their  respective  Intermediate  HC 
subsidiaries  and  BHE.  Each  of  the 
Intermediate  HCs  also  seeks  authority  to 
issue  guarantees  and  other  forms  of 
credit  support  to  direct  and  indirect 
Intermediate  HCs  and  BHE.  In  no  case 
would  the  Intermediate  HC  borrow,  or 
receive  any  extension  of  credit  or 
indemnity  iwm  any  of  their  respective 
direct  or  indirect  subsidiary  companies. 
Each  of  the  Intermediate  HCs  intends  to 
function  as  a  financial  conduit  to 
facilitate  Emera's  U.S.  investments.  The 
terms  and  conditions  of  any 
Intermediate  HCs  financings  will  be  on 
arm's  length  basis,  as  noted  for 
financings  by  BHE.  The  Intermediate 
HCs  proposed  financings  would  be 
used  to  finance  capital  requirements  of 
BHE  and  any  exempt  or  subsequently 
authorized  activity  that  is  acquired  in 
the  future.  The  Intermediate  HC 
financing  will  not  be  used  by  the 
Intermediate  HCs  to  carry  on  business  or 
investment  activities  within  the 
Intermediate  HCs. 

C.  Use  of  Proceeds 

The  proceeds  from  the  financings 
authorized  by  the  Commission  under 
this  Application  will  be  used  for  general 
corporate  purposes,  including  (1) 
refinancing  the  Merger-related  debt,  (2) 
financing,  in  part,  investments  by  and 
capital  expenditures  of  Emera  and  its 
Subsidiaries,  (3)  funding  future 
Investments  in  EWGs,  FUCOs  and  Rule 
58  Companies,  (4)  repaying,  redeeming, 
refunding  or  purchasing  any  securities 
issued  by  Emera  or  any  Subsidiary,  and 
(5)  financing  the  working  capital 
requirements  of  Emera  and  its 
Subsidiaries. 

Applicants  represent  that  no 
financing  proceeds  will  be  used  to 
acquire  the  equity  securities  of  any 
company  unless  such  acquisition  has 
been  approved  by  the  Commission  in 
this  proceeding,  in  a  separate 
proceeding,  or  in  accordance  with  an    ■ 
available  exemption  under  the  Act  or 
rules,  including  sections  32  and  33  and 
rule  58.  The  proceeds  of  financing  and 
guarantees  used  to  fund  investments  In 
Rule  58  Companies  will  be  subject  to 
the  limitations  of  rule  58  imder  the  Act. 

D.  Other  Intrasystem  Transactions 

1.  Changes  in  Capital  Stock  of  wholly 
Owned  Subsidiaries.  The  portion  of  an 
Individual  Subsidiary's  aggregate 
financing  to  be  effected  through  the  sale 
of  stock  to  Emera  or  other  immediate 


parent  company  during  the 
Authorization  Period  pursuant  to  rule 
52  and/or  an  order  issued  in  this  file  is 
unknown  at  this  time.  The  proposed 
sale  of  capital  securities  (i.e.,  common 
stock  or  preferred  stock)  may  in  some 
cases  exceed  the  then  authorized  capital 
stock  of  the  Subsidiary.  In  addition,  the 
Subsidiary  may  choose  to  use  capital 
stock  with  no  par  value.  As  needed  to 
accommodate  the  proposed  transactions 
and  to  provide  for  futiue  issues. 
Applicants  request  authority  to  change 
the  terms  of  any  wholly  owned 
Subsidiary's  authorized  capital  stock 
capitalization  by  an  amount  deemed 
appropriate  by  Emera  or  other 
intermediate  parent  company. 

The  requested  authorization  is  limited 
to  Emera's  wholly -owned  Subsidiaries 
and  will  not  affect  the  aggregate  limits 
or  other  conditions  noted.  A  Subsidiary 
would  be  able  to  change  the  par  value, 
or  change  between  par  value  and  no-par 
stock,  without  additional  Commission 
approval.  Any  action  by  BHE  or  any 
other  public  utility  company  will  be 
subject  to  and  will  only  be  taken  upon 
the  receipt  of  any  necessary  approvals 
by  the  KffUC  or  other  public  utility 
commission  with  jurisdiction  over  the 
transaction.  BHE  will  maintain,  during 
the  Authorization  Period,  a  common 
equity  capitalization  of  at  least  30%. 

2.  Payment  of  Dividends  Out  of 
Capital  or  Unearned  Surplus.  To  allow 
BHE  to  pay  dividends  after  the  Merger, 
BHE  requests  authorization  to  pay 
dividends  out  of  additional  paid-in- 
capital  and  to  redeem  its  common  stock 
held  by  its  associate  company  parent  in 
lieu  of  the  payment  of  dividends  to  the 
extent  permitted  by  state  law,  provided 
that  in  each  case,  BHE  maintains  the 
required  minimum  30%  common  equity 
capitalization.  In  no  case  will  dividends 
be  paid  if  BHE's  conmion  stock  equity 
as  a  percentage  of  its  total  capitalization 
is  below  30%.  Applicants  anticipate 
that  BHE's  cash  flow  from  operations 
after  the  Merger  will  Improve,  because 
BHE's  future  earnings  projections 
include  amortization  of  "legacy"  assets 
associated  with  its  restructuring  into  a 
pure  "wires"  company.  Applicants 
explain  that  when  BHE  collects  the 
revenue  associated  with  these  "legacy" 
assets,  cash  flows  from  operations 
improve,  generating  operating  cash  in 
excess  of  earnings.  Applicants  further 
state,  the  legacy  revenues  produce  cash 
that  is  free  and  available  for  dividend 
payments  because  it  is  derived  from 
BHE's  former  role  as  a  provider  of 
generation.  BHE  states  that  because  it  no 
longer  is  in  the  generation  business,  it 
does  not  need  to  reinvest  these  revenues 
in  generation  activities  to  continue  to 
provide  adequate  services  to  customers. 
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Applicants  predict  that  without  removal 
of  me  cash  in  the  form  of  a  dividend, 
BHE's  common  equity  component  of  its 
capital  structure  will  grow.  Therefore, 
Applicants  request  that  they  merely  use 
dividends  or  common  stock 
redemptions  to  maintain  BHE's  equity 
level  in  the  30%  to  40%^  total 
capitalization  band. 

3.  Financing  Entities.  Emera  and  the 
Subsidiaries  seek  authorization  to 
organize  new  corporations,  trusts, 
partnerships  or  other  entities  that  will 
facilitate  financings  by  Issuing  income 
preferred  securities  or  other  securities  to 
third  parties.  To  the  extent  not  exempt 
under  rule  52,  the  financing  entities  also 
request  authorization  to  issue  the 
securities  to  third  parties.  In  connection 
with  this  method  of  financing,  Emera 
and  the  Subsidiaries  may:  (a)  Issue 
debentures  or  other  evidences  of 
indebtedness  to  a  financing  entity  in 
return  for  the  proceeds  of  the  financing: 
(b)  acquire  voting  interests  or  equity 
securities  issued  by  the  financing  entity 
to  establish  ownership  of  the  financing 
entity  (the  equity  portion  of  the  entity 
generally  being  created  through  a  capital 
contriDution  or  the  purchase  of  equity 
securities,  ranging  from  one  to  three 
percent  of  the  capitalization  of  the 
financing  entity);  and  (c)  guarantee  a 
financing  entity's  obligations  in 
connection  with  a  financing  fransaction. 
Emera  and  the  Subsidiaries  also  request 
authorization  to  enter  into  expense 
agreements  with  financing  entities  to 
pay  the  expenses  of  any  such  entity. 
Applicants  represent  that  any  amounts 
issued  by  a  financing  entity  to  a  third 
party  under  this  authorization  will  be 
included  in  a  overall  external  financing 
limitation  authorized  for  the  inunediate 
parent  of  the  financing  entity;  however, 
the  underlying  infra-system  mirror  debt 
and  parent  guarantee  shall  not  be 
included. 

4.  Tax  Allocation  Agreement. 
Apphcant  ask  the  Conunission  to 
approve  an  agreement  among  certain 
Emera  System  companies  to  file  a 
consolidated  tax  return  ("Tax  Allocation 
Agreement").  Applicants  state  the 
Intermediate  HCs  are  seeking  to  retain 
the  benefit  of  tax  losses  that  have  been 
generated  by  it  in  connection^with 
Merger-related  debt  only.  Applicants 
state  the  Tax  Allocation  Agreement  will 
not  give  rise  to  the  types  of  problems 
(e.g.,  upstream  loans)  that  the  Act  was 
intended  to  address. 

5.  Direct  Stock  Purchase  and 
Dividend  Reinvestment  Plan,  Incentive 
Compensation  Plans  and  Other 


'  The  MPUC.  which  regulates  BHE.  has 
prescribed  a  target  common  equity  component  not 
exceeding  40%  of  total  capitalization. 


Employee  Benefit  Plans.  Emera 
proposes,  from  time  to  time  during  the 
Authorization  Period  to  issue  and/or 
acquire  in  open  market  transactions  or 
by  some  other  method  that  complies 
with  applicable  law  and  Commission 
interpretations,  then  in  effect,  up  to  5      » 
million  shares  of  Emera  common  stock 
under  Emera's  dividend  reinvestment 
plan,  certain  incentive  compensation 
plans  and  certain  other  employee 
benefit  plans  cvufently  existing  or  that 
may  be  adopted  in  the  future.  Emera 
currently  maintains  the  flowing  stock 
based  benefit  plans  for  employees:  (a) 
Emera  Senior  Management  Stock  Option 
Plan,  which  currently  has  1,706,109 
treasury  shares  reserved;  (b)  Emera 
Common  Share  P\irchase  Plan,  which 
currently  has  2,000,000  treasury  shares 
reserved;  and  (c)  Emera  Dividend 
Reinvestment  Plan.  The  plans  will 
remain  in  effect  following 
consummation  of  the  Merger. 

V.  Intra-System  Service  Airangements 

Emera  requests  authorization  to  form 
a  service  company,  Emera  Services,  to 
provide  a  variety  of  services  to  the 
companies  in  the  Emera  System.  The 
individual  system  companies  will 
continue  to  perform  certain  functions 
Independently  that  are  most  efficiently 
and  effectively  provided  internally  by 
each  company.  Emera  Services  will  offer 
system-wide  coordination  and  strategy 
services,  oversight  services  smd  other 
services  where  economies  can  be 
captured  by  centralization  of  personnel, 
equipment,  practice  and  procedures  in 
one  organization.  Emera  Services  will 
also  ensure  adequate  oversight  and 
realize  economies  of  scale  by 
consolidating  certain  admlnisfrative  and 
service  functions  for  the  Emera  System. 

Applicants  anticipate  that  the 
following  services  may  be  offered  by 
Emera  Services  to  system  companies: 
Rates  and  regulatory  services;  internal 
auditing;  sfrategic  planning;  external 
relations;  transmission  and  disfribution 
system  management;  legal  services  and 
general  legal  oversight,  as  well  as 
corporate  secretarial  functions; 
marketing;  financial  services; 
information  systems  and  technology; 
executive  services  such  as  formulating 
and  executing  general  plans  and 
policies,  including  operations,  issuances 
of  securities,  appointment  of  executive 
personnel,  budgets  and  financing  plans, 
expansion  of  services,  acquisitions  and 
dispositions  of  property,  and  public 
relationships;  Investor  relations; 
customer  services;  employee  services; 
engineering:  business  support;  power 
procurement:  purchasing;  and  facilities 
management. 


In  accordance  with  the  services 
agreement,  services  provided  by  Emera 
Services  will  be  directly  assigned  if 
possible  or  allocated  as  necessary  by 
activity,  project,  program,  work  order  or 
other  appropriate  basis.  It  is  anticipated 
that  Emera  Services  will  be  staffed 
primarily  by  transferring  personnel  from 
Emera  and,  to  a  certain  extent,  with 
personnel  transferred  from  NSPI  and 
BHE.  Emera  Services'  accounting  and 
cost  allocation  methods  and  procedures 
would  be  structured  to  comply  with  the 
Commission's  standards  for  service 
companies  in  a  registered  holding 
company  system.* 

As  compensation  for  services,  the 
services  agreement  will  provide  for 
client  companies  to  pay  to  Emera 
Services  the  cost  of  such  services, 
computed  in  accordance  with  the 
applicable  rules  and  regulations 
(including,  but  not  limited  to  rules  90 
and  91)  under  the  Act  and  appropriate 
accounting  standards.  Where  more  than 
one  company  is  Involved  in  or  has 
received  benefits  from  a  service 
performed,  the  services  agreement  will 
provide  that  client  companies  will  pay 
their  fairly  allocated  pro  rata  share  in 
accordance  with  the  methods  set  out  in 
a  schedule  to  the  services  agreement. 
Charges  for  all  services  provided  by 
Emera  Services  to  associate  utility 
companies,  Nonutility  Subsidiaries,  and 
Emera  will  be  on  an  "at  cost"  basis  as 
determined  under  rules  90  and  91  of  the 
Act. 

Emera  proposes  that,  for  a  limited 
period  of  time  ending  on  March  31, 
2002  ("Transition  Period").  Emera  will 
continue  to  provide  services  and  sell 
goods  to  Emera  System  companies. 
Emera  will  comply  with  the  provisions 
of  rule  90  with  respect  to  the 
performance  of  services  or  construction 
for  associate  companies  on  the  basis  of 
cost  and  with  the  provisions  of  rule  92 
with  respect  to  the  sale  of  goods 
produced  by  the  seller.  Applicants  state 
the  Transition  Period  will  allow  the 
Emera  holding  company  system  to 
implement  the  transition  to  Emera 
Services  as  the  principal  provider  of 
services  to  the  Emera  System. 

VI.  Request  for  Authority  To  Reorganize 
the  Nonutility  Subsidiaries 

Applicants  propose  to  restructure 
Nonutility  Subsidiaries.  To  do  this, 
Emera  requests  authorization  to  acquire, 
directly  or  indirectly,  the  equity 
securities  of  one  or  more  intermediate 
subsidiaries  ("Infermediate 


'  Applicants  represent  that  the  regulatory  agency. 
Nova  Scotia  Utility  and  Review  Board  UARB.  will 
not  regulate  the  conduct  of  business  by  Emera 
Services. 
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Subsidiaries")  organized  exclusively  for 
the  purpose  of  acquiring,  financing,  and 
holding  the  securities  of  one  or  more 
existing  or  future  Nonutility 
Subsidiaries.  The  Intermediate 
Subsidiaries  would  be  organized  for  the 
piupose  of  acquiring,  holding  and/or 
financing  the  acquisition  of  the 
securities  of  or  other  interest  in  one  or 
more  EWGs,  FUCOs,  and  Rule  58 
Companies.  Intermediate  Subsidiaries 
may  also  provide  management, 
administrative,  project  development, 
and  operating  services  to  Nonutility 
Subsidiaries. 

Intermediate  Subsidiaries  may  engage 
in  development  activities 
("Development  Activities")  and 
administrative  activities 
("Administrative  Activities")  relating  to 
the  permitted  businesses  of  the 
Nonutility  Subsidiaries.  Development 
Activities  will  be  limited  to  due 
diligence  and  design  review;  market 
studies;  preliminary  engineering;  site 
inspection;  preparation  of  bid  proposals, 
including,  in  connection  with,  posting 
of  bid  bonds;  application  for  required 
permits  and/or  regulatory  approvals; 
acquisition  of  site  options  and  options 
on  other  necessary  rights;  negotiation 
and  execution  of  contractual 
commitments  with  owners  of  existing 
facilities,  equipment  vendors, 
construction  firms,  power  purchasers, 
thermal  "hosts,"  fuel  suppliers  and 
other  project  contractors;  negotiation  of 
financing  commitments  with  lenders 
and  other  third-party  investors;  and 
such  other  preliminary  activities  as  may 
be  required  in  connection  with  the 
purchase,  acquisition,  financing  or 
construction  of  fecilities  or  the 
acquisition  of  seciuities  of  or  interests 
in  new  businesses.  Administrative 
Activities  will  include  ongoing 
personnel,  accoimting,  engineering, 
legal,  financial,  and  other  support 
activities  necessary  to  manage  Emera's 
investments  in  Nonutility  Subsidiaries. 

Applicants  state  restructiiring  could 
also  involve  the  acquisition  of  one  or 
more  new  special-piupose  subsidiaries 
("SPSs").  The  SPS  would  acquire  and 
hold  direct  or  indirect  interests  in  any 
or  all  of  the  Emera  System's  existing  or 
future  authorized  nonutility  businesses. 

Applicants  may  transfer  existing 
Subsidiaries,  or  portions  of  existing 
businesses,  among  the  Emera  associates 
and/or  the  reincorporation  of  existing 
Subsidiaries  in  a  different  jurisdiction. 

Emera  does  not  seek  autnorization  to 
acquire  an  interest  in  any  nonassociate 
company  as  part  of  the  authority 
requested  and  states  that  the 
reorganization  will  not  result  in  the 
entry  by  the  Emera  System  into  a  new, 
unauthorized  line  of  business. 


Vn.  Request  To  Invest  in  Rule  58 
Companies  After  the  Merger 

Applicants  state  Emera's  post-merger 
investment  in  Canadian  energy-related 
and  gas  related  companies  will  be 
aggregated  with  its  post-merger 
"investment  in  Rule  58  Companies  for 
purposes  of  calculating  the  15%  limit  of 
consolidated  capitalization  limit  under 
rule  58(a)(l)(ii).9 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  01-14025  Filed  6-4-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24995;  File  No.  812-12226] 

Sun  Life  Assurance  Company  of 
Canada  (U.S.).  et  al. 

May  30,  2001. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  11(a)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  the  terms  of  an  offer 
of  exchange  and  for  an  order  pursuant 
to  section  6(c)  of  the  Act  granting 
exemptions  from  sections  2(a)(32),  22(c) 
and  27(i)(2)(A)  of  the  Act  and  Rule  22c- 
1  thereunder  to  permit  the  recapture  of 
certain  bonus  credits. 

Applicants:  Sun  Life  Assiirance 
Company  of  Canada  {U.S.)("Sun  Life"), 
Sun  Life  Assurance  Company  of  Canada 
(U.S.)  Variable  Account  F  ("Variable 
Account"),  and  Clarendon  Insurance 
Agency,  Inc.  ("Clarendon"). 

Summary  of  Application:  Applicants 
seek  an  order  approving  the  terms  of  a 
proposed  offer  of  exchange  of  MPS 
Regatta  Choice,  a  new  variable  annuity 
contract  issued  by  Sun  Life  and  made 
available  through  the  Variable  Account 
ithe  "New  Contract"),  for  MPS  Regatta 
Gold,  an  outstanding  annuity  contract 
issued  by  Sim  Life  and  made  available 
through  the  Variable  Accoimt  (the  "Old 
Contract,"  collectively  with  the  New 
Contract,  the  "Contracts").  Applicants 
also  seek  an  order  to  permit  the 
recaptiu-e,  from  any  New  Contract 
returned  to  Sun  Life  diuing  the  free  look 


<■  Emera  conducts  various  businesses  in  Canada 
that  would  qualify  as  "energy-related"  or  "gas- 
related"  companies  under  rule  58,  but  for  the  fact 
that  the  revenues  firom  these  companies  are  from 
Canada.  Emera  requests  that -investment  in  these 
companies  be  excluded  from  the  investment  limit 
under  rule  58  of  the  Act. 


period,  of  a  2%  bonus  payment  credited 
on  amounts  transferred  to  the  New 
Contract  luider  the  proposed  offer  of 
exchange. 

Filing  Date:  The  application  was  filed 
on  August  16,  2000,  and  Amendment 
No.  1  was  filed  on  May  30,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  Jime  25,  2001,  emd  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nattire 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549-0609: 
Applicants:  Sim  Life  Assurance 
Company  of  Canada  (U.S.),  One  Copley 
Place,  Boston,  Massachusetts  02116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Fang,  Attorney,  or  Keith  E. 
Carpenter,  Branch  Chief,  at  (202)  942- 
0670,  Office  of  Insurance  Products, 
Division  df  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

Applicants 

1 .  Sun  Life  is  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
Delaware  on  January  12, 1970.  Sun  Life 
does  business  in  49  states  of  the  United 
States,  the  District  of  Columbia  and 
Puerto  Rico.  Sun  Life  is  an  indirect 
wholly-owned  subsidiary  of  Sun  Life 
Assurance  Company  of  Canada  ("Sun 
Life  (Canada)").  Sun  Life  (Canada) 
completed  its  demutualization  on 
March  22,  2000.  As  a  result  of  the 
demutualization,  a  new  holding 
company.  Sun  Life  Financieil  Services  of 
Canada  Inc.  ("Sun  Life  Financial"),  is 
now  the  ultimate  parent  of  Sun  Life 
(Canada)  and  Sun  Life.  Sun  Life 
Financial,  a  corporation  organized  in 
Canada,  is  a  reporting  company  under 
the  Securities  Exchange  Act  of  1934 
with  common  shares  listed  on  the 
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Toronto,  New  York,  London  and  Manila 
stock  exchanges. 

The  Variable  Account  is  the  separate 
account  in  which  Sim  Life  sets  aside 
and  invests  assets  attributable  to  the 
Contracts.  The  Variable  Account  is 
organized  and  registered  under  the  Act 
as  a  unit  investment  trust  (File  No.  811- 
05846). 

3.  clarendon  is  registered  with  the 
Commission  as  a  broker-dealer  and  is  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  Clarendon  is  the 
principal  underwriter  for  the  Contracts 
and  acts  as  general  distributor  of  certain 
other  of  Sun  Life's  variable  insurance 
products.  Clarendon  is  a  wholly-owned 
subsidiary  of  Sun  Life. 

Reasons  for  Exchange  Offer 

4.  Applicants  assert  that,  during 
recent  years,  the  variable  annuity 
marketplace  has  become  increasingly 
competitive.  Many  of  the  purchasers  of 
variable  aimuity  contracts  in  the  1980s 
and  early  1990s  are  at,  or  close  to,  the 
expiration  of  their  deferred  sales  charge 
period,  and  the  contract  values  of  many 
contracts  are  no  longer  subject  to  a 
defierred  sales  charge.  Holders  of  such 
contracts  have  become  "prime  targets" 
for  competitors'  variable  annuity  sales 
efforts.  In  response  to  these  forces,  the 
market  has  seen  the  continuous 
introduction  of  innovative  products 
with  attractive  features  to  catch  the  eye 
of  existing  and  prospective  variable 
annuity  purchasers.  Sun  Life  has 
experienced  the  effects  of  its 
competitors'  offers,  which  often  include 
"bonus  offers,"  through  the  loss  of  a 
substantial  portion  of  its  Old  Contract 
business. 

5.  Applicants  state  that  Sun  Life's 
competitors  are  permitted  to  make 
attractive  offers  to  Sun  Life's  Old 
Contract  owners  because,  among  other 
reasons,  offers  of  exchange  to  contract 
owners  of  unaffiliated  insurance 
companies  are  not  prohibited  by  Section 
11  of  the  Act  (nor  subject  to  the 
requirements  of  Rule  113-2  thereunder) 
by  virtue  of  a  Commission  staff  no- 
action  position  granted  to  Alexander 
Hamilton  Funds  (pub.  avail.  July  20, 
1994).  Applicants  state  that  the 
Alexander  Hamilton  letter  stands  for  the 
proposition  that,  except  for  Umited 
exceptions,  exchange  offers  between 
unaffiliated  investment  companies  are 
not  prohibited  under  Section  11. 
Consistent  with  Section  11(a),  therefore, 
a  fund  may  impose  a  contingent 
deferred  sales  charge  on  shares 
purchased  by  investors  with  proceeds  of 
shares  exchanged  from  an  unaffiliated 
fund. 

6.  Applicants  assert  that,  but  for  the 
affiliated  nature  of  the  exchange,  Sun 


Life  would  be  able  to  offer  a  bonus 
program  to  its  existing  Old  Contract 
owners  that  is  similar  to  its  competitors' 
programs.  However,  unlike  its 
competitors  who  may  make  bonus  offers 
to  Old  Contract  owners.  Sun  Life  is 
constrained  from  making  a  similar  offer 
without  first  obtaining  Commission 
approval  of  the  terms  of  the  exchange. 

7.  Applicants  state  that,  in  response  to 
this  competitive  situation.  Sun  Life  has 
developed  an  attractive  offer  ("Exchange 
Offer")  that  would  give  eligible  owners 
of  the  Old  Contract  the  opportunity  to 
exchange  their  contracts  for  a  New 
Contract.  On  the  day  the  exchange  is 
effected  (the  "Exchange  Date"),  eligible 
owners  would  also  receive  a  2%  bonus 
based  on  the  total  accumulation  value 
("Account  Value")  of  each  Old  Contract 
surrendered  in  exchange  for  a  New 
Contract  ("2%  Bonus  ").  Withdrawals 
made  after  the  bee  look  period  under 
the  New  Contract  has  expired  would  be 
governed  by  the  terms  of  the  New 
Contract,  including  application  of  the 
withdrawal  charge  (referred  to  in  this 
application  as  the  "contingent  deferred 
sales  charge"  or  "CDSC").  If  a  Contract 
owner  exercises  his  or  her  right  to 
cancel  the  New  Contract  during  the  free 
look  period,  the  2%  Bonus  will  be 
returned  to  Sun  Life  and  the  Old 
Contract  will  be  reinstated  with  an 
Accoimt  Value  that  reflects  the 
investment  experience  while  the  New 
Contract  was  held.  Applicants  state  that 
the  terms  of  the  Exchange  Offer,  which 
will  be  communicated  to  eligible 
Contract  owners  in  a  notification  of  the 
Exchange  Offer  (the  "Offering  Letter"), 
are  designed  to  respond  to  the  business 
practicalities  of  Sun  Life's  competitive 
situation  and  to  assure  that  persisting 
Contract  owners  who  accept  the 
Exchange  Offer  receive  an  immediate 
and  enduring  economic  benefit. 

The  New  Contract 

8.  The  MFS  Regatta  Choice  Contract  is 
offered  pursuant  to  a  registration 
statement  under  the  Securities  Act  of 
1933  (the  "1933  Act")  filed  on  February 
22,  2000,  and  last  amended  on  April  23, 
2001  (File  No.  333-30844).  Applicants 
state  that  the  MFS  Regatta  Choice 
Contract  was  designed  to  enhance  the 
MFS  Regatta  Gold  Contract,  adding  four 
new  optional  enhanced  death  benefit 
features  incorporated  in  10  optional 
riders  and  other  enhancements.  The 
MFS  Regatta  Choice  Contract  is  offered 
as  individued  and  group  flexible 
payment  variable  annuity  contracts  for 
use  in  connection  with  retirement  and 
deferred  compensation  plans.  It  permits 
Account  Value  to  be  accumulated  on  a 
variable,  fixed,  or  combination  of 
variable  and  fixed  basis.  It  requires  a 


miniinnin  initial  purchase  payment  of 
$10,000. 

9.  Account  Values  of  the  New  contract 
currently  may  be  allocated  to  sub- 
accounts of  the  Variable  Account  that 
each  invest  in  one  of  29  different 
investment  company  portfolios 
("Underlying  Funds") — 29  mutual 
funds  sponsored  by  MFS/Sun  Life  ^ 
Series  Trust. 

10.  Values  may  also  be  accumulated 
on  a  guaranteed  basis  by  allocation  to 
Sun  Life's  general  account  (the  "Fixed 
Account").  Contract  owners  may  select 
one  or  more  "Guarantee  Periods"  from 
those  available  guaranteed  interest  rates 
for  the  duration  of  the  particular 
Guarantee  Period(s)  selected  by  the 
Contract  owner.  Sun  Life  guarantees 
that  it  will  credit  interest  at  a  minimiim 
rate  of  3%  per  year,  compounded 
annually,  to  amounts  allocated  to  the 
Fixed  Account.  Sun  Life  may  credit 
interest  at  a  rate  in  excess  of  the 
minimum  rate:  however,  it  is  not 
obligated  to  do  so.  The  Guarantee 
Periods  are  offered  pursuant  to  a 
registration  statement  under  the  1933 
Act  filed  on  June  12.  2000  (File  No. 
333-39034). 

11.  All  cash  withdrawals  of  any 
guarantee  amount  from  the  Fixed 
Account,  except  those  effective  within 
30  days  prior  to  the  expiration  date  of 
the  Applicable  guarantee  Period  or  the 
withdrawal  of  interest  credited  diuing 
the  current  Contract  year,  are  subject  to 
a  market  value  adjustment  ("MVA"). 
The  MVA  reflects  the  relationship 
between  the  current  rate  for  the 
guarantee  amount  being  withdrawn  and 
the  guaranteed  interest  rate  apphcable 
to  the  amount  being  withdrawn.  It  also 
reflects  the  time  remaining  in  the 
applicable  Guarantee  Period.  Generally, 
if  the  guaranteed  interest  rate  is  lower 
than  the  applicable  current  rate,  then 
application  of  the  MVA  will  result  in  a 
lower  payment  upon  withdrawal. 
Conversely,  if  the  guaranteed  interest 
rate  is  higher  than  the  applicable 
current  rate,  the  application  of  the  MVA 
will  result  in  a  higher  payment  upon 
withdrawal. 

12.  Account  Value  may  be  transferred 
among  the  sub-accounts  of  the  Variable 
Account  without  charge,  although  Sun 
Life  reserves  the  right  to  limit  the 
number  of  transfers  to  12  in  a  Contract 
year  and  to  charge  up  to  $15  per 
transfer.  Transfers  to  and  from  the  Fixed 
Account  are  permitted,  subject  to 
certain  restrictions  described  in  the 
prospectus  for  the  New  Contract. 

13.  Contract  owners  may  enroll  in  an 
optional  Dollar  Cost  Averaging  program 
(Ae  "DCA  Program")  by  allocating  a 
minimum  of  $1 ,000  of  their  purchase 
payment  into  the  DCA  Program  and  pre- 
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authorizing  transfers  to  any  of  the  sub- 
accounts at  regular  time  intervals. 

14.  Contract  owrners  may  also  enroll 
in  one  of  three  asset  allocation  models, 
each  of  which  repres«ats  a  combination 
of  sub-accounts  with  a  different  level  of 
risk.  Contract  owners  who  elect  an  asset 
allocation  model  will  have  their 
investment  options  automatically 
reallocated  on  a  quacterly  basis,  or  as 
determined  by  the  terms  of  the  asset 
allocation  program.  The  former  MFS 
asset  allocation  model,  which  was 
available  under  the  Old  Contract  but 
discontinued  in  May  1998,  will  be  made 
available  under  New  Contracts  to 
owners  of  Old  Contracts  who  are 
currently  participating  in  that  model. 

15.  Contract  owners  with  an  Account 
Value  of  $10,000  or  more  may 
participate  in  the  Systematic 
Withdrawal  Program.  Under  the 
Systematic  Withdrawal  Program,  a 
Contract  owner  may  elect  to  receive 
automatic  withdrawals  from  his  or  her 
Account  Value,  the  amount  and 
frequency  of  which  is  determined  by  the 
Contract  owner.  An  MVA  may  apply  to 
withdrawals  under  the  Systematic 
Withdrawal  Program. 

16.  Contract  owners  may  enroll  in  the 
Portfolio  Rebalancing  Program,  whereby 
funds  are  transferred  among  the  sub- 
accounts in  order  to  maintain  the 
percentage  allocation  the  Contract 
owner  has  selected.  The  transfers  may 
occur  on  a  quarterly,  semi-annual  or 
annual  basis. 

17.  Contract  owners  may  enroll  in  the 
Secured  Futiu«  Program,  imder  which 
purchase  payments  are  divided  between 
the  Fixed  Accoimt  and  the  sub- 
accoimts.  For  the  Fixed  Account 
portion,  a  portion  of  the  purchase 
payment  is  allocated  to  a  Guarantee 
Period  of  the  Contract  owner's  choosing, 
so  that  at  the  end  of  the  Guarantee 
Period,  the  Fixed  Account  allocation 
(including  interest)  will  equal  the  entire 
amoimt  of  the  original  pimihase 
payment.  The  remainder  of  the  original 
purchase  payment  will  be  invested  in 
the  sub-accoimts  of  the  Contract  owner's 
choosing.  At  the  end  of  the  Guarantee 
Period,  the  Contract  owner  will  be 
guaranteed  the  amount  of  the  original 
purchase  payment,  in  addition  to  the 
investment  performance  of  the 
subaccoiuits. 

18.  Account  Value  under  the  New 
Contract  may  be  accessed  at  any  time 
prior  to  the  annuity  commencement 
date  by  means  of  partial  surrenders  or 
full  svurender.  The  annual  withdrawal 
amount,  which  is  not  subject  to  the 
CDSC.  is  referred  to  herein  as  the  "free 
withdrawal  amount."  During  the  first 
Contract  year,  the  New  Contract  permits 
a  free  withdrawal  amount  of  up  to  15% 


of  purchase  payments  made  during  that 
Contract  year.  After  the  first  Contract 
anniversary,  the  free  withdrawal 
amount  is  equal  to  the  amount  of  all 
purchase  payments  made  before  the  last 
seven  years  that  have  not  been 
withdrawn,  plus  the  greater  of:  (a)  All 
earnings  minus  any  previous 
withdrawals  taken  during  the  life  of  the 
Contract,  or  (b)  15%  of  the  amount  of  all 
purchase  payments  made  during  the  last 
seven  years,  including  the  current 
Contract  year,  minus  any  free 
withdrawals  taken  during  the  current 
Account  year.  Any  unused  "free 
withdrawal  amount"  is  not  cumulative 
if  it  was  based  upon  15%  of  all  purchase 
payments  made  during  the  last  seven 
Contract  years,  but  is  cumulative  if  it 
was  based  on  all  earnings  minus 
previous  withdrawals. 

19.  The  New  Contract  provides  for  a 
basic  death  benefit  and  10  optional 
death  benefit  riders,  each  of  which 
provides  an  enhanced  death  benefit.  An 
optional  death  benefit  election  must  be 
made,  if  at  all,  before  the  date  Sim  Life 
accepted  the  Contract  owner's  first 
pim:hase  payment  (the  "Contract  Date") 
and  the  Contract  owner's  80th  birthday 
and  may  not  be  changed  after  the  New 
Contract  is  issued.  Contract  owners  pay 
an  additional  charge  diuing  the 
accumulation  phase  for  each  optional 
death  benefit  rider  elected.  The 
"Maximum  Anniversary  Accoimt  Value 
("MAV")  Rider"  enhances  the  death 
benefit  by  providing  the  greater  of  (a) 
any  of  the  basic  death  benefits,  or  (b)  the 
highest  Account  Value  on  any  Account 
anniversary  before  the  Contract  owner's 
81st  birthday,  adjusted  for  subsequent 
purchase  payments,  partial  withdrawals 
and  charges  between  that  Account 
anniversary  and  the  death  benefit  date. 
The  "5%  Premium  Roll-Up  ("5%  Roll- 
Up")  Rider"  enhances  the  death  benefit 
by  providing  the  greater  of  (a)  any  of  the 
basic  death  benefits,  or  (b)  total 
purchase  payments  plus  interest 
accruals,  adjusted  for  partial  . 
withdrawals.  The  "Earnings 
Enhancement  ("EEB")  Rider"  enhances 
the  death  benefit  in  one  of  two  ways 
depending  on  the  Contract  owner's  age 
on  the  Contract  Date.  If  the  Contract 
owner  was  69  or  younger  on  the 
Contract  Date,  the  enhanced  death 
benefit  is  (a)  the  greatest  of  any  of  the 
basic  death  benefit  amounts,  plus  (b) 
40%  of  the  difference  between  Account 
Value  and  net  purchase  payments, 
capped  at  40%  of  net  purchase 
payments  made  prior  to  death, 
calculated  as  of  the  death  benefit  date, 
ff  the  Contract  owner  was  between  70 
and  79  on  the  Contract  Date,  the 
enhanced  death  benefit  is  (a)  the 


greatest  of  any  of  the  basic  death  benefit 
amounts,  plus  (b)  25%  of  the  difference 
between  Account  Value  and  net 
purchase  payments,  capped  at  25%  of 
net  purchase  payments  made  prior  to 
death,  calculated  as  of  the  death  benefit 
date.  Net  purchase  payments  under  the 
EEB  Rider  will  be  adjusted  for  all  partial 
withdrawals.  The  "Earnings 
Enhancement  Plus  ("EEB  Plus")  Rider" 
enhances  the  death  benefit  in  one  of  two 
Ways  depending  on  the  Contract 
owner's  age  on  the  Contract  Date.  If  the 
Contract  owner  was  69  or  younger  on 
the  Contract  Date,  the  enhanced  death 
benefit  is  (a)  the  greatest  of  any  of  the 
basic  death  benefit  amounts,  plus  (b) 
40%  of  the  difference  between  Account 
Value  and  net  purchase  payments,  up  to 
a  cap  of  100%  of  net  purchase  payments 
made  prior  to  death,  calculated  as  of  the 
death  benefit  date.  After  the  7th 
Contract  year,  the  cap  is  100%  of  the 
difference  between  net  purchase 
payments  and  any  purchase  payments 
made  within  the  12  months  prior  to 
death.  If  the  Contract  owner  was 
between  70  and  79  on  the  Contract  Date, 
the  enhanced  death  benefit  is  (a)  the 
greatest  of  any  of  the  basic  death  benefit 
amounts,  plus  (b)  25%  of  the  difference 
between  Account  Value  and  net 
purchase  payments,  up  to  a  cap  of  40% 
of  net  purchase  payments  made  prior  to 
death,  calculated  as  of  the  death  benefit 
date.  After  the  7th  Contract  year,  the  cap 
is  40%  of  the  difference  between  net 
purchase  pajnnents  and  any  purchase 
payments  made  within  the  12  months 
prior  to  death.  The  MAV  Rider,  the  5% 
Roll-Up  Rider  and  the  EEB  Rider  may  be 
combined.  The  EEB  Plus,  EEB  Plus 
MAV  and  EEB  Plus  5%  Roll-Up  Riders 
are  designed  to  be  "comprehensive" 
riders  and  may  not  be  combined  with 
each  other  or  with  any  of  the  other 
death  benefit  riders.  "The  New  Contract 
prospectus  describes  how  the  death 
benefit  will  be  calculated  if  a  Contract 
owner  elects  more  than  one  optional 
death  benefit  rider. 

20.  The  New  Contract  contains  four 
annuity  payment  options.  Annuity 
options  are  available  on  a  fixed  or 
variable  basis,  or  a  combination  thereof. 

21.  The  New  Contract  assesses  a 
CDSC  against  partial  or  full  surrenders 
in  excess  of  the  bee  withdrawal  amount. 
The  length  of  time  from  receipt  of  a 
purchase  payment  to  the  time  of 
surrender  determines  the  percentage  of 
the  CDSC.  During  the  first  seven  years 
frtjm  each  purchase  payment,  a  CDSC 
will  be  assessed  against  the  surrender  of 
purchase  payments  that  is  a  percentage 
of  the  amount  surrendered  (not  to 
exceed  the  aggregate  amount  of  the 
purchase  payments  made).  The  CDSC 
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ranges  from  7%  in  year  1  to  0%  in  year 
7  and  after. 

22.  In  certain  states,  the  New  Contract 
provides  for  a  waiver  of  the  CDSC  if  the 
Contract  owner  is  confined  to  an  eligible 
nursing  home  and  has  been  there  for  at 
least  the  preceding  180  days,  or  shorter 
period  in  some  states,  and  at  least  one 
year  has  passed  since  the  Contract  Date. 
Additionally,  Sun  Life  does  not  impose 
the  CDSC  on  amounts  applied  to 
provide  an  annuity,  amounts  Sun  Life 
pays  as  a  death  benefit,  except  under  the 
cash  surrender  method,  or  amounts 
transferred  among  the  sub-accounts, 
between  the  sub-accounts  and  the  Fixed 
Account,  or  within  the  Fixed  Account. 

23.  During  the  life  of  the  New 
Contract,  Sun  Life  deducts  a  mortality 
and  expense  risk  charge  from  the  value 
of  the  assets  of  the  Variable  Account  at 
an  effective  annual  rate  of  1.00%  (if 
initial  purchase  payment  was  less  than 
$1  milUon)  and  0.85%  (if  initial 
purchase  payment  was  $1  million  or 
more).  U  a  Contract  owner  annuitizes 
his  New  Contract  prior  to  the  eighth 
Contract  year,  Sun  Life  will  deduct  an 
additional  0.25%  during  the  income 
phase. 

24.  Diuing  the  acciunulation  phase, 
Sun  Life  deducts  an  account  fee  on  each 
Contract  anniversary.  During  Contract 
years  one  through  five,  the  account  fee 
is  $35.  After  Contract  year  five,  Sun  Life 
may  change  the  account  fee  each  year, 
but  it  will  never  exceed  $50.  Sun  Life 
deducts  the  account  fee  pro  rata  from 
each  sub-account  and  each  Guarantee 
Period  based  on  the  allocation  of 
Account  Value  on  a  Contract  owner's 
Contract  anniversary.  Sun  Life  will  not 
charge  the  account  fee  if  a  Contract 
owner's  Account  Value  has  been 
allocated  only  to  the  Fixed  Account 
during  the  applicable  Contract  year  or  if 
Account  Value  is  $75,000  or  more  on  a 
Contract  anniversary.  During  the  income 
phase,  Sun  Life  deducts  £in  annual 
account  fee  of  $35  in  equal  amounts 
from  each  variable  annuity  payment 
made  during  the  year.  No  fee  is 
deducted  from  fixed  annuity  payments. 

25.  Sun  Life  deducts  from  tiie  assets 
of  the  Variable  Account  an 
administrative  expense  charge  at  an 
annual  effective  rate  equal  to  0.15% 
during  both  the  accumulation  phase  and 
the  income  phase. 

26.  Charges  for  the  optional  death 
benefit  riders  under  the  New  Contract 
will  vary  based  on  the  particular  death 
benefit  rider  elected.  The  charge  (as  a 
percentage  of  daily  Account  Value)  for 
various  death  benefit  riders  are  as ' 
follows:  0.15%  for  the  MAV,  5%  Roll- 
Up  and  EEB  Riders;  0.25%  for  the  EEB 
Plus  Rider  and  the  combination  EEB 
and  MAV,  EEB  and  5%  Roll-Up,  and 


MAV  and  5%  Roll-Up  Riders:  and 
0.40%  for  the  combination  EEB  and 
MAV  and  5%  Roll-Up,  EEB  Plus  MAV. 
and  EEB  Plus  5%  Roll-Up  Riders. 

27.  Charges  are  deducted  from 
purchase  payments  under  the  New 
Contract  for  premium  tax,  if  applicable, 
imposed  by  a  state  or  other 
governmental  entity.  Certain  states 
impose  a  premium  tax,  currenUy 
ranging  up  to  3.5%.  Sun  Life  pays 
premium  taxes  at  the  time  imposed 
under  applicable  state  law  and  recovers 
premium  taxes  upon  full  surrender, 
when  a  death  benefit  is  paid  or  at 
annuitization. 

The  Old  Contract 

28.  The  MFS  Regatta  Gold  Conduct  is 
offered  pursuant  to  a  registration 
statement  under  the  1933  Act  (File  No. 
33-41628).  The  Old  Contract  is  offered 
as  a  flexible  payment  group  and 
individual  tax-deferred  variable  annuity 
contract.  It  permits  Account  Value  to  be 
accumulated  on  a  variable,  fixed  or 
combination  variable  and  fixed  basis. 
The  minimum  initial  purchase  payment 
is  $5,000  ($10,000  in  California,  Texas 
and  Maryland  since  October  1999). 

29.  Account  Values  of  the  New 
Contract  currently  may  be  allocated  to 
the  same  29  sub-accounts  of  the 
Variable  Account  available  under  the 
New  Contract,  each  of  which  invests  in 
an  Underlying  Fund  of  the  MFS/Sun 
Life  Series  Trust. 

30.  Contract  owners  may  participate 
in  the  DCA  Program,  Asset  Allocation 
Program,  Systematic  Withdrawal 
Program,  Interest  Out  Program,  Portfolio 
Rebalancing  Program  and  Secured 
Future  Program.  Under  the  Interest  Out 
F>rogram,  the  Contract  owner  may  opt  to 
be  paid  or  reinvest  the  interest  credited 
to  all  Guarantee  Periods  that  the 
Contract  owner  has  chosen.  The 
withdrawals  under  both  the  Systematic 
Withdrawal  Program  and  the  Interest 
Out  Program  are  subject  to  surrender 
charges. 

31.  Account  Values  may  also  be 
allocated  to  the  one  or  more  Fixed 
Account  Guarantee  Periods  made 
available  from  time  to  time.  Sun  Life 
may  change  the  guaranteed  interest  rates 
it  offers  from  time  to  time,  but  no 
guaranteed  interest  rate  will  ever  be  less 
than  3%  per  year  (4%  per  year  for 
Contracts  issued  before  November 
1993),  compounded  annually.  Early 
withdrawals  from  an  allocation  to  a 
Guarantee  Period,  including  cash 
withdrawals,  transfers,  and 
commencement  of  an  annuity,  may  be 
subject  to  an  MVA,  which  could 
increase  or  decrease  Account  Value. 
Guarantee  Periods  under  the  Old 
Contract  are  offered  pursuant  to  a 


registration  statement  under  the  1933 
Act  filed  on  April  26,  1999  (File  No. 
333-77041)  and  will  be  carried  forward 
upon  exchange  to  the  New  Contract 

32.  Account  Value  of  an  Old  Contract 
may  be  accessed  by  means  of  partial 
surrenders  or  full  siurender.  "The  CDSC 
is  not  applied  to  the  annual  free 
withdrawal  amount  equal  to  10%  of 
purchase  payments  made  during  the  last 
seven  Contract  years,  including  the 
current  Contract  year,  plus  all  purchase 
payments  made  before  the  last  seven 
Contract  years  that  have  not  been 
previously  withdrawn.  For  Old 
Contracts  issued  after  November  1994, 
the  annual  withdrawal  allowance  may 
be  carried  forward  and  available  for  use 
in  future  years  on  a  cumulative  basis. 

33.  The  Old  Contract  offers  a  basic 
death  benefit  determined  as  of  the  death  . 
benefit  date.  The  Old  Contract  offers  a 
choice  of  five  annuity  options.  Each 
annuity  option  is  available  on  a  variable 
or  fixed  basis  or  combination  thereof. 

34.  For  maintenance  of  the  Old 
Contract,  an  account  fee  equal  to  the 
lesser  of  $30  or  2%  of  the  value  of  the 
Old  Contract  is  deducted  from  the 
Account  Value  of  each  Old  Contract 
annually  for  the  first  five  years  of  a 
Contract.  After  the  fifth  year.  Sun  Life 
may  change  this  fee  annually,  but  it  will 
never  exceed  the  lesser  of  $50  at  2%  of 
Account  Value. 

35.  A  mortality  and  expense  risk 
charge  at  an  annual  rate  of  1.25%  of 
daily  sub-account  value  and  an 
administrative  expense  charge  at  an 
annual  rate  of  0.15%  of  daily  sub- 
account value  are  deducted  from 
Account  Value. 

36.  Currently,  no  fee  is  imposed  on 
the  twelve  transfers  allowed  per 
Contract  year;  however,  Sun  Life 
reserves  the  right  to  impose  a  transfer 
fee  of  up  to  $15  per  transfer.  In  addition, 
an  MVA  may  be  calculated  on  amounts 
transferred  from  or  within  the  Fixed 
Account. 

37.  Charges  for  premium  taxes,  if  any. 
imposed  by  a  state  or  other 
governmental  entity  are  deducted  from 
purchase  payments  under  the  Old 
Contract.  Certain  states  impose  a 
premium  tax,  currently  ranging  up  to 
3.5%.  Sun  Life  pays  premium  taxes  at 
the  time  imposed  under  applicable  state 
law  and  recovers  the  premium  taxes 
upon  full  surrender,  death  or 
annuitization. 

38.  Applicants  represent  that  the 
features  and  benefits  of  the  New 
Contract  will  be  no  less  favorable  than 
under  the  Old  Contract,  except  for 
differences  in  the  annuitization  options, 
free  withdrawal  amount  and  the  Fixed 
Account  Interest  Out  Program. 
Applicants  also  represent  that  the  fees 
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and  charges  of  the  New  Contract  will  be 
no  higher  than  those  of  the  Old 
Contract,  with  the  exception  of  the 
annual  account  fee  and  the  CDSC. 

Terms  of  the  Exchange  Ofiier 

39.  Applicants  propose  to  offer 
eligible  owners  of  Old  Contracts  the 
opportunity  to  exchange  their  Old 
Contract  for  a  New  Contract  by  means 
of  the  Exchange  Offer.  Eligible  MFS 
Regatta  Gold  Contract  owners  will  be 
permitted  to  exchange  their  entire  MFS 
Regatta  Gold  Contract  for  an  MFS 
Regatta  Choice  Contract.  To  be  eligible 
for  the  Exchange  offer.  Contract  owners 
must  (a)  Have  completed  seven  or  more 
Contract  years  under  their  Old  Contract, 
(b)  not  have  made  total  piux:hase 
payments  during  the  most  recent  five 
Contract  years  that  are  greater  than  25% 
of  the  purchase  payments  made  prior  to 
the  most  recent  seven  Contract  years, 
and  (c)  meet  eligibility  requirements  of 
MFS  Regatta  Choice. 

40.  Sun  Life,  from  its  general  account, 
will  provide  a  2%  Bonus  to  each  owner 
of  an  Old  Contract  who  accepts  the 
offer,  which  is  based  on  the  Account 
Value  of  each  Old  Contract  surrendered 
in  exchange  for  a  New  Contract.  The 
Exchange  Offer  will  provide  that,  upon 
acceptance  of  the  offer,  a  New  Contract 
will  be  issued  with  an  Account  Value 
equal  to  2%  greater  than  the  Account 
Value  of  the  Old  Contract  surrendered 
in  the  exchange.  The  Account  Value  of 
an  Old  contract  ("Exchange  Value"), 
together  with  the  2%  Bonus  and  any 
additional  purchase  payments 
submitted  with  an  Internal  Exchange 
Application  Form  for  the  New  Contact, 
will  be  applied  to  the  New  Contract  as 
of  the  Exchange  Date.  No  CDSC  will  be 
deducted  upon  the  surrender  of  an  Old 
Contract  if  received  in  connection  with 
the  Exchange  Offer. 

41.  If  a  Contract  owner  exercises  his 
or  her  right  to  cancel  the  New  Contract 
during  the  free  look  period,  the  2% 
Bonus  will  be  retiuned  to  Sun  Life  and 
the  Old  Contract  (including  amounts 
allocated  to  Guarantee  Periods)  will  be 
reinstated  with  an  Account  Value  that 
reflects  the  investment  experience  while 
the  New  Contract  was  held.  After 
expiration  of  the  New  Contract's  free 
look  period,  withdrawals  will  be 
governed  by  the  terms  of  the  New 
Contract  for  purposes  of  calculating  any 
CDSC.  If  a  Contract  owner  surrenders 
his  New  Contract  prior  to  the 
completion  of  the  CDSC  period.  Sun 
Life  will  apply  the  applicable  CDSC 
according  to  the  New  Contract's  seven- 
year  schedule.  The  Exchange  Date  will 
be  the  issue  date  of  the  New  Contract  for 
purposes  of  determining  Contract  years 


and  anniversaries  after  the  Exchange 
Date. 

42.  Sun  Life  will  send  the  Offering 
Letter  to  eligible  Contract  owners  and 
their  brokers  that  will  explain  the  terms 
of  the  Exchange  Offer  and  instruct 
eligible  owners  of  Old  Contracts  to 
contact  their  brokers  for  assistance  with 
completing  the  offer.  Contract  owners 
will  be  provided  with  a  prospectus  for 
the  New  Contract,  the  Offering  Letter 
that  compares  the  applicable  Contracts 
and  an  Internal  Exchange  Application 
Form. 

43.  The  Offering  Letter  will  advise 
owners  of  an  Old  Contract  that  the 
Exchange  Offer  is  specifically  designed 
for  those  Contract  owners  who  intend  to 
continue  to  hold  their  Contracts  as  long- 
term  investment  vehicles.  The  Offering 
Letter  will  state  that  the  offer  is  not 
intended  for  all  Contract  owners,  and 
that  it  is  especially  not  appropriate  for 
any  Contract  owner  who  anticipates 
surrendering  all  or  a  significant  part 
(i.e.,  more  than  the  "free  withdrawal 
amount"  on  an  annual  basis)  of  his  or 
her  Contract  before  seven  years.  The 
Offering  Letter  will  also  state  that 
Contract  owners  with  amounts  allocated 
to  Old  Contract  Guarantee  Periods  will 
experience  no  change  in  Guarantee 
Period  upon  acceptance  of  the  Exchange 
Offer.  The  Offering  Letter  will 
encourage  Contract  owners  to  carefully 
evaluate  their  personal  Rnancial 
situation  when  deciding  whether  to 
accept  or  reject  the  Exchange  Offer.  In 
addition,  the  Offering  Letter  will 
explain  how  an  owner  of  an  Old 
Contract  contemplating  an  exchange 
may  avoid  the  applicable  CDSC  on  the 
New  Contract  if  no  more  than  the 
annual  "bee  withdrawal  amount"  is 
surrendered  and  any  subsequent 
deposits  are  held  until  expiration  of  the 
CDSC  period.  In  this  regard,  the  Offering 
Letter  will  state  in  concise,  plain 
English  that  if  the  New  Contract  is 
siurendered  during  the  initial  CDSC 
period,  (a)  the  2%  Bonus  may  be  more 
than  offeet  by  the  CDSC,  and  (b)  a 
Contract  owner  may  be  worse  off  then 

if  he  or  she  had  rejected  the  Exchange 
Offer. 

44.  The  Internal  Exchange 
Application  Form,  which  will 
accompany  the  Offering  Letter,  will 
include  an  owner  acknowledgment 
section  with  check-off  boxes  setting 
forth  specific  questions  designed, 
among  other  things,  to  determine  a 
Contract  owner's  suitability  for  the 
Exchange  Offer.  In  particular,  the  form 
will  seek  affirmative  confirmation  that 
an  owner  does  not  anticipate  a  need  to 
withdraw  more  than  15%  per  year  (plus 
earnings)  from  the  New  Contract  during 
the  CDSC  period.  Other  questions  on  the 


form  seek  owner  acknowledgment  that 
the  Exchange  Offer  is  suitable  only  for 
a  Contract  owner  if  he  or  she  expects  to 
hold  the  New  Contract  as  a  long-term 
investment  and  the  Contract  owner  may 
be  better  off  rejecting  the  Exchange  Offer 
if  he  or  she  plans  to  surrender  the  New 
Contract  during  the  CDSC  period.  All 
boxes  on  the  form  must  be  checked  off 
with  affirmative  responses  before  Sun 
Life  will  process  the  exchange.  After 
making  a  suitability  determination, 
broker-dealers  will  be  required  to 
forward  completed  forms  to  Sun  Life  for 
processing.  In  the  event  Sun  Life 
receives  an  incomplete  form  {i.e.,  a  form 
with  one  or  more  acknowledgment  . 
boxes  not  checked  off).  Sun  Life  v«ll  not 
process  the  exchange,  treating  the 
transaction  as  "not  in  good  order."  Sun 
Life  intends  to  contact  any  broker-dealer 
who  submits  a  form  not  in  good  order, 
however,  in  no  event  will  Sun  Life 
process  exchange  transactions  based  on 
incomplete  forms. 

45.  "The  Account  Value  of  an  Old 
Contract  ("Exchange  Value")  together 
with  the  2%  Bonus  and  any  additional 
piux:hase  payments  submitted  with  an 
Internal  Exchange  Application  Form  for 
the  New  Contract  will  be  applied  to  the 
New  Contract  as  of  the  Exchange  Date. 
No  CDSC  will  be  deducted  upon  the 
surrender  of  an  Old  Contract  if  received 
in  connection  with  the  Exchange  Offer. 
If  a  Contract  owner  surrenders  his  New 
Contract  after  the  fi-ee  look  period  but 
prior  to  the  completion  of  the  CDSC 
period.  Sun  Life  will  apply  the  CDSC 
based  on  the  niunber  of  Contract  years 
payment  has  been  in  a  New  Contract: 
7%  for  Contract  years  0-1,  7%  for 
Contract  years  1-2,  6%  for  Contract 
years  2-3,  6%  for  Contract  years  3-4, 
5%  for  Contract  years  4-5,  4%  for 
Contract  years  5-6,  3%  for  Contract 
years  6-7,  and  0%  for  Contract  years  7 
or  more.  If  a  Contract  owner  exercises 
his  or  her  right  to  cancel  the  New 
Contract  during  the  free  look  period,  the 
2%  Bonus  will  be  returned  to  Sun  Life 
and  the  Old  Contract  (including 
amounts  allocated  to  Guarantee  Periods) 
will  be  reinstated  with  an  Account 
Value  that  reflects  the  investment 
experience  while  the  New  Contract  was 
held.  The  Exchange  Date  will  be  the 
issue  date  of  the  New  Contract  for 
purposes  of  determining  Contract  years 
and  anniversaries  after  the  Exchange 
Date. 

46.  To  accept  the  Exchange  Offer,  an 
owner  of  an  Old  Contract  must  complete 
an  Internal  Exchange  Application  Form. 
Account  Values  will  be  allocated  to  the 
same  Vairable  Account  investment 
options  and  the  same  Guarantee  Periods 
under  the  New  Contract  on  the 
Exchange  Date.  Account  Values  may 
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subsequently  be  reallocated  under  the 
new  Contract  (including  to  new 
Guarantee  Periods  of  the  Fixed  Accoimt) 
piu-suant  to  Contract  owner  instructions. 
Payments  submitted  with  the  Internal 
Exchange  Application  Form  will  be 
asstuned  to  be  payments  under  the  New 
Contract  as  of  the  date  of- issue  of  the 
New  Contract.  Applicants  state  that  no 
adverse  tax  consequences  will  be 
incurred  by  those  Contract  owners  who 
accept  the  Exchange  Offer.  As  to  non- 
qualified Contracts,  the  exchanges  will 
constitute  tax-fr«e  exchanges  pursuant 
to  Section  1035  of  the  Internal  Revenue 
Code.  Any  exchange  with  respect  to  IRA 
Contracts  will  be  a  direct  transfer  and 
not  taxable  distributions  to  Contract 
owners. 

47.  Applicants  state  that  the  Exchange 
Offer  is  meant  to  encoiu^e  existing 
Contract  owners  to  remain  with  Sun 
Life  rather  than  surrender  their 
Contracts  in  exchange  for  a  competitor's 
product  offering  a  similar  bonus.  If  the 
New  Contract  Q)SC  is  not  permitted  on 
the  Exchange  Value,  Applicants  believe 
that  some  Contract  owners  might 
exchange  their  New  Contract  intending 
to  take  advantage  of  the  2%  Bonus  and 
then  surrender  the  New  Contract 
intending  to  take  advantage  of  the  2% 
Bonus  and  then  surrender  the  New 
Contract  without  a  CDSC.  Without  the 
CDSC,  Sun  Life  would  have  no 
assurance  that  a  Contract  owner  who 
accepted  the  Exchange  Offer  would 
persist  for  long  enough  for  the  2% 
Bonus  and  payments  to  registered 
representatives  to  be  recouped  through 
standard  fees  from  the  ongoing 
operation  of  the  New  Contract. 
Applicants  state  that  registered 
representatives  will  be  paid 
commissions  for  soliciting  exchanges 
that  are  less  than  they  normally  are  paid 
for  soliciting  sales  of  the  New  Contract. 
Applicants  state  that  compensating 
registered  representatives  for  these 
exchanges  is  necessary  in  order  to 
provide  sufficient  incentive  for  them  to 
compete  with  competitors'  registered 
representatives. 

Applicants'  Conditioiu 

Applicants  agree  to  the  following 
conditions: 

1.  The  Offering  Letter  will  contain 
concise,  plain  English  statements  that 
(a)  The  Ebcchange  Offer  is  suitable  only 
for  Contract  owners  who  expect  to  hold 
their  Contracts  as  long-term  investments 
and  (b)  if  the  New  Contract  is 
surrendered  during  the  initial  CDSC 
period,  the  2%  Bonus  may  be  more  than 
offset  by  the  CDSC  and  a  Contract  owner 
may  be  worse  off  than  if  he  or  she  had 
rejected  the  Exchange  Offer. 


2.  The  Offering  Letter  will  disclose  in 
concise,  plain  English  each  aspect  of  the 
New  Contract  that  will  be  less  favorable 
than  the  Old  Contract. 

3.  Sun  Life  will  send  the  Offering 
Letter  directly  to  eligible  contract 
owners,  A  Contract  owner  choosing  to 
exchange  will  then  complete  and  sign 
an  Internal  Exchange  Application  Form, 
which  will  prominently  restate  in 
concise,  plain  English  the  statements 
required  in  Condition  No.  1,  and  return 
it  to  Sun  Life.  If  the  Internal  Exchange 
Application  Form  is  more  than  two 
pages  long,  Sun  Life  will  use  a  separate 
document  to  obtain  Contract  owner 
acknowledgment  of  the  statements 
required  in  Condition  No.  1 . 

4.  Sun  Life  will  maintain  the 
following  separately  identifiable  records 
in  an  easily  accessible  place  for  the  time 
periods  specified  below  in  this 
Condition  No.  4,  for  review  by  the 
Commission  upon  request:  (a)  Records 
showing  the  level  of  exchange  activity 
and  how  it  relates  to  the  total  number 
of  Contract  owners  eligible  to  exchange 
(quarterly  as  a  percentage  of  the  number 
eligible);  (b)  copies  of  any  form  of 
Offering  Letter  and  other  written 
materials  or  scripts  for  presentations  by 
representatives  regarding  the  Exchange 
Offer  that  Sun  Life  prepares  or 
approves,  including  the  dates  that  such 
materials  were  used;  (c)  records 
containing  information  about  each 
exchange  transaction  that  occiu^, 
including  the  name  of  the  Contract 
owner;  Old  and  New  Contract  numbers; 
the  amount  of  the  CDSC  waived  on 
surrender  of  the  Old  Contract; 
Guarantee  Periods  carried  forward; 
optional  death  benefits  selected;  Bonus 
paid;  the  name  and  C.R.D.  number  of 
the  registered  representative  soliciting 
the  exchange,  firm  affiliation,  branch 
office  address,  telephone  number,  and 
name  of  the  registered  representative's 
broker-dealer;  commission  paid;  the 
Internal  Exchange  Application  Form 
(and  separate  document,  if  any,  used  to 
obtain  the  Contract  owner's 
acknowledgment  of  the  statements 
required  in  Condition  No.  1)  showing 
the  name,  date  of  birth,  address  and 
telephone  number  of  the  Contract 
owner,  and  the  date  the  Internal 
Exchange  Application  Form  (or  separate 
document)  was  signed;  amount  of 
Account  Value  exchanged;  and 
persistency  information  relating  to  the 
New  Contract  including  the  date  of  any 
subsequent  surrender  and  the  amount  of 
CDSC  paid  on  surrender;  and  (d)  logs 
showing  a  record  of  any  Contract  owner 
complaint  about  the  exchange;  state 
insurance  department  inquiries  about 
the  exchange;  or  litigation,  arbitration  or 
other  proceedings  regarding  any 


exchange.  The  logs  will  include  the  date 
of  complaint  or  commencement  of 
proceeding;  name  and  address  of  the 
person  making  the  complaint  or 
commencing  the  proceeding;  nature  of 
the  complaint  or  proceeding;  and 
persons  named  or  involved  in  the 
complaint  or  proceeding.  Applicants 
will  retain  records  specified  in  (a)  and 
(d)  for  six  years  after  the  date  the 
records  are  created,  records  specified  in 
(b)  for  a  period  of  six  years  after  the  date 
of  last  issue,  and  records  specified  in  (c) 
for  a  period  of  two  years  after  the  date 
that  the  initial  CDSC  period  of  the  New 
Contract  ends. 

Applicants'  Legal  Analjrsis 

Section  1 1 

1.  Section  11(a)  of  the  Act  makes  it 
unlawful  for  any  registered  open-end 
company,  or  any  principal  imderwriter 
for  such  a  company,  to  make  or  cause 
to  be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company,  to 
exchange  his  seciuity  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities, 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission  or  are  in  accordance  with 
Commission  rules  adopted  under 
section  11. 

2.  Section  11(c)  of  the  Act.  in 
pertinent  part,  requires,  in  effect,  that 
any  offer  of  exchange  of  the  securities  of 
a  registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company  be  approved  by  the 
Commission  or  satisfy  applicable  rules 
adopted  under  section  11,  regardless  of 
the  basis  of  the  exchange. 

3.  The  purpose  of  section  11  of  the 
Act  is  to  prevent  "switching,"  the 
practice  of  inducing  security  holders  of 
one  investment  company  to  exchange 
their  securities  for  those  of  a  different 
investment  company,  "solely  for  the 
purpose  of  exacting  additional  selling 
charges."  That  type  of  practice  was 
found  by  Congress  to  be  widespread  in 
the  19308  prior  to  adoption  of  the  Act. 

4.  Section  11(c)  of  the  Act  requires   -i 
Commission  approval  (by  order  or  by 
rule)  of  any  exchange,  regardless  of  its 
basis,  involving  securities  issued  by  a 
unit  investment  trust,  because  investors 
in  unit  investment  trusts  were  found  by 
Congress  to  be  particularly  vulnerable  to 
svdtching  operations. 

5.  Applicants  assert  that  the  potential 
for  barm  to  investors  perceived  in 
switching  was  its  use  to  extract 
additional  sales  charges  bom  those 
investors. 


30250 


Federal  Register /Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


6.  Applicants  assert  that  the  tenns  of 
the  proposed  Exchange  Offer  do  not 
present  the  abuses  against  which  section 
1 1  was  intended  to  protect.  The 
Exchange  Offer  was  designed  to  allow 
Sun  Life  to  compete  on  a  level  playing 
field  with  its  competitors  who  are 
making  bonus  offers  to  its  Contract 
owners.  No  addition  sales  load  or  other 
fee  will  be  imposed  at  the  time  of 
exercise  of  the  Exchange  Offer. 

7.  Rule  lla-2,  by  its  express  terms, 
provides  Commission  approval  of 
certain  types  of  offers  of  exchange  of 
one  variable  annuity  contract  for 
another.  Applicants  assert  that  other 
than  the  relative  net  asset  value 
requirement  (which  is  not  satisfied 
solely  because  Contract  owners 
accepting  the  offer  will  be  a  given  a  2% 
Bonus)  the  only  part  of  Rule  lla-2  that 
would  not  be  satisfied  by  the  proposed 
Exchange  Offer  is  the  requirement  that 
payments  under  the  exchanged  contract 
(the  Old  Contract)  be  treated  as  if  they 
had  been  made  imder  the  acquired 
contract  (the  New  Contract)  on  the  dates 
actually  made.  This  provision  of  Rule 
lla-2  is  often  referred  to  as  a  "tacking" 
requirement  because  it  has  the  effect  of 
"tacking  together"  the  CFSC  expiration 
periods  of  the  exchanged  and  acquired 
contracts. 

8.  Applicants  assert  that  the  absence 
of  tacking  does  not  mean  that  an 
exchange  offer  cannot  be  very  attractive 
and  beneficial  to  investors.  Applicants 
state  that  the  proposed  Exchange  Offer 
would  assiue  an  immediate  and 
enduring  economic  benefit  to  investors. 
The  2%  Bonus  would  be  applied 
immediately  and  the  fact  that  asset- 
based  charges  would  be  decreased  by 
the  exchange  (except  for  those  who 
select  two  or  three  additional  optional 
death  benefit  riders)  would  assure  that 
the  benefit  would  endure.  An  owner  of 
an  Old  Contract  who  intends  to 
continue  to  hold  the  Contract  as  a  long- 
term  retirement  planning  vehicle  will  be 
significantly  advantaged  by  the 
Exchange  Offer  because  this  2%  Bonus 
will  automatically  be  added  to  his  or  her 
Accoimt  Value  upon  receipt  of  an 
enhanced  New  Contract.  No  sales  charge 
will  ever  be  paid  on  the  amounts  rolled 
rf^er  in  the  exchange  unless  the  New 
Contract  is  surrendered  before 
expiration  of  the  New  Contract's  CDSC 
period. 

9.  Applicants  assert  that  tacking 
should  be  viewed  as  a  useful  way  to 
avoid  the  need  to  scrutinize  the  terms  of 
an  offer  of  exchange  to  make  sure  that 
there  is  not  abuse.  Tacking  is  not  a 
requirement  of  Section  11.  Rather,  it  is 

a  creation  of  a  rule  designed  to  approve 
the  terms  of  offers  of  exchange  "sight 
unseen."  Tacking  focuses  on  the  closest 


thing  to  multiple  deduction  of  sales 
loads  that  is  possible  in  a  CDSC 
context — ^multiple  exposiue  to  sales 
loads  upon  surrender  or  redemption.  If 
tacking  and  other  safeguards  of  Rule 
lla-2  are  present,  there  is  no  need  for 
the  Commission  or  its  staff  to  evaluate 
the  terms  of  the  offer.  The  absence  of 
tacking  in  this  fully  scrutinized  Section 
11  application  will  have  no  impact  on 
offers  made  piusuant  to  the  rule  on  a 
"sight  imseen"  basis. 

10.  Applicants  assert  that  the  terms  of 
the  Exchange  Offer  are  better  than  those 
of  its  competitors.  No  tacking  is 
required  when  Sun  Life's  competitors 
offer  than  variable  aimuity  contracts  to 
owners  of  Old  Contracts  or  when  Sim 
Life  makes  such  an  offer  to  competitor's 
contract  owners.  In  those  exchanges, 
imlike  the  ones  proposed  here,  the 
exchanging  Contract  owners  actually 
must  pay  any  remaining  CDSC  on  the 
exchanged  Contract  at  the  time  of  the 
exchange. 

11.  To  the  extent  there  are  differences 
in  the  Contracts,  those  differences  relate 
to  enhanced  contractual  featiues  and 
charges  that  are  fully  described  in 
prospectuses  for  the  New  Contracts. 
Furthermore,  the  Offering  Letter  will 
contain  concise,  plain  English 
statements  that  (a)  the  Exchange  Offer  is 
suitable  only  for  Contract  owners  who 
expect  to  hold  their  Contracts  as  long- 
term  investments  and  (b)  if  the  New 
Contract  is  surrendered  during  the 
initial  CDSC  period,  the  2%  Bonus  may 
be  more  than  offset  by  the  CDSC  and  a 
Contract  owner  may  be  worse  off  than 
if  or  she  had  rejected  the  Exchange 
Offer.  Applicants  assert  that  Contract 
owners  should  have  the  opportunity  to 
decide,  on  the  basis  of  full  and  fair 
disclosure,  whether  the  enhancements 
of  the  New  Contracts  and  the  2%  Bonus 
justify  accepting  the  offer. 

Sections  2(a)(32),  22(c),  27(i){2)(A) 
and  Rule  22c-l 

12.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions  fit>m  the  provisions  of  the 
Act  and  the  rules  promulgated 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  piuposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  seek  exemption 
pursuant  to  section  6(c)  fi'om  sections 
2(a)(32),  22(c).  and  27(i)(2)(A)  of  the  Act 
and  Rule  22c-l  thereunder  to  the  extent 
deemed  necessary  to  permit  Sun  Life  to 
issue  New  Contracts  that  provide  for  a 
2%  Bonus  upon  exchange  and  to 
recapture  the  2%  Bonus  when  a 


Contract  owner  retiims  a  New  Contract 
to  Sun  Life  for  a  refund  during  the  free 
look  period. 

13.  Applicants  assert  that  with  respect 
to  refunds  paid  upon  the  return  of  the 
New  Contract  within  the  free  look 
period,  the  amount  payable  by  Sun  Life 
must  be  reduced  by  the  2%  Bonus 
amoimt.  Otherwise,  piuchasers  could 
apply  for  the  New  Contract  for  the  sole 
purpose  of  exercising  the  free  look 
provision  and  making  a  quick  profit. 
Applicants  represent  that  it  is  not 
administratively  feasible  to  track  the  2% 
Bonus  amoimt  in  the  Variable  Account 
after  the  2%  Bonus  is  applied. 
Accordingly,  the  asset-based  charges 
applicable  to  the  Variable  Accoimt  will 
be  assessed  against  the  entire  amounts 
held  in  the  Variable  Account,  including 
the  2%  Bonus  amount,  during  the  free 
look  period.  As  a  result,  during  such 
period,  the  aggregate  asset-based  charges 
assessed  against  a  Contract  owner's 
Account  Value  will  be  higher  than  those 
that  would  be  charged  if  the  Contract 
owner's  Account  Value  did  not  include 
the  2%  Bonus. 

14.  Subsection  (i)  of  Section  27  of  the 
Act  provides  that  Section  27  does  not 
apply  to  any  registered  separate  accoimt 
funding  variable  insurance  contracts,  or 
to  the  sponsoring  insurance  company 
and  principal  underwriter  of  such 
account,  except  as  provided  in 
paragraph  (2)  of  the  subsection. 
Paragraph  (2)  provides  that  it  shall  be 
unlawful  for  such  a  separate  account  or 
sponsoring  insurance  company  to  sell  a 
contract  funded  by  the  registered 
separate  account  unless  such  contract  is 
a  redeemable  security.  Section  2(a)(32) 
defines  "redeemable  security"  as  any 
security,  other  than  short-term  paper, 
under  the  terms  of  the  which  the  bolder, 
upon  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof. 

15.  Applicants  submit  that  the 
recapture  of  the  2%  Bonus  upon  return 
of  a  New  Contract  during  the  free  look 
period  would  not  deprive  the  owner  of 
his  or  her  proportionate  share  of  the 
issuer's  current  net  assets.  Applicants 
assert  that  a  Contract  owner's  interest  in 
the  2%  Bonus  allocated  to  his  or  her 
Account  Value  upon  exchange  is  not 
vested  until  the  applicable  free  look 
period  has  expired  without  return  of  the 
Contract.  Until  the  right  to  recapture  has 
expired  and  2%  Bonus  is  vested. 
Applicants  assert  that  Sun  Life  retains 
the  right  and  interest  in  the  2%  Bonus, 
although  not  in  the  earnings  attributable 
to  that  amount.  Applicants  assert  that 
when  Sun  Life  recaptures  the  2% 
Bonus,  it  is  merely  retrieving  its  own 
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assets,  and  the  Contract  owner  has  not 
been  deprived  of  a  proportionate  share 
of  the  Variable  Account's  assets  because 
his  or  her  interest  in  the  Bonus  amount 
has  not  vested. 

16.  In  addition,  Applicants  assert  that 
permitting  a  Contract  owner  to  retain  a 
2%  Bonus  under  a  New  Contract  upon 
the  exercise  of  the  right  to  cancel  during 
the  free  look  period  would  not  only  be 
unfeir,  but  would  also  encourage 
individuals  to  exchange  into  a  New 
Contract  with  no  intention  of  keeping  it 
and  returning  it  for  a  quick  profit.  The 
amounts  recaptured  equal  the  2%  Bonus 
provided  by  Sun  Life  from  its  general 
account  assets,  and  any  gain  would 
remain  a  part  of  the  Contract  owner's 
Account  Value.  In  addition,  the  amount 
the  Contract  owner  receives  in  the 
circumstances  where  the  2%  Bonus  is 
recaptured  will  always  equal  or  exceed 
the  surrender  value  of  the  New  Contract. 

17.  Applicants  submit  that  the 
provisions  for  recapture  of  the  2% 
Bonus  under  the  New  Contract  does  not 
violate  sections  2(a)(32)  and  27(i)(2)(A) 
of  the  Act.  However,  to  avoid  any 
uncertainty  as  to  full  compliance  with 
the  Act,  Applicants  request  an 
exemption  frxtm  sections  2(a)(32)  and 
27(i){2)(A),  to  the  extent  deemed 
necessary,  to  permit  the  recapture  of  the 
2%  Bonus  under  the  circumstance 
described  in  the  Application  with 
respect  to  the  New  Contract,  without  the 
loss  of  relief  from  section  27  provided 
by  section  27(i). 

18.  Section  22(c)  of  the  Act  authorizes 
the  Commission  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in,  the 
redeemable  securities  of  any  registered 
investment  company  to  accomplish  the 
same  purposes  as  contemplated  by 
section  22(a).  Rule  22c-l  thereunder 
prohibits  a  registered  investment 
company  issuing  any  redeemable 
security,  a  person^esignated  in  such 
issuer's  prospectus  as  authorized  to 
consmnmate  transactions  in  any  such 
security,  and  a  principal  underwriter  of, 
or  dealer  in,  such  security,  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security 
which  is  nejct  computed  after  receipt  of 
a  tender  of  such  security  for  redemption 
or  of  an  order  to  purchase  or  sell  such 
security. 

19.  Sun  Life's  recapture  of  the  2% 
Bonus  might  arguably  be  viewed  as 
resulting  in  the  redemption  of 
redeemable  securities  for  a  price  other 
than  one  based  on  the  current  net  asset 
value  of  the  Account.  Applicants 
contend,  however,  that  the  recapture  of 
the  Bonus  does  not  violate  section  22(c) 


and  Rule  2 2c-l.. Applicants  argue  that 
the  recapture  of  the  2%  Bonus  does  not 
involve  either  of  the  evils  that  Rule  22c- 
1  was  intended  to  eliminate  or  reduce 
as  far  as  reasonably  practicable,  namely: 
(a)  The  dilution  of  the  value  of 
outstanding  redeemable  securities  of 
registered  investment  companies 
through  their  sale  at  a  price  below  net 
asset  value  or  repurchase  at  a  price 
above  it,  and  (b)  other  unfair  results, 
including  speculative  trading  practices. 
The  proposed  recapture  of  the  2% 
Bonus  does  not  pose  such  a  threat  of 
dilution.  To  effect  a  recapture  of  the  2% 
Bonus,  Sun  Life  will  redeem  interests  in 
a  Contract  owner's  Contract  at  a  price 
determined  on  the  basis  of  the  current 
net  asset  value  of  that  Contract.  The 
amount  recaptured  will  equal  the 
amount  of  the  2%  Bonus  that  Sun  Life 
paid  out  of  its  general  account  assets. 
Although  the  Contract  owner  will  be 
entitled  to  retain  any  investment  gain 
attributable  to  the  2%  Bonus,  the 
amount  of  that  gain  will  be  determined 
on  the  basis  of  the  current  net  asset 
value  of  the  Contract.  Thus,  Applicants 
state  that  no  dilution  will  occur  upon 
the  recapture  of  the  2%  Bonus. 
Applicants  also  submit  that  the  second 
harm  that  Rule  22c-l  was  designed  to 
address,  namely  speculative  trading 
practices  calculated  to  take  advantage  of 
backward  pricing,  will  not  occur  as  a 
result  of  the  recapture  of  the  2%  Bonus. 

20.  Applicants  argue  that  Section 
22(c)  and  Rule  22c-l  should  not  apply 
because  neither  of  the  harms  that  Rule 
22C-1  was  meant  to  address  are  found 
in  the  recapture  of  the  2%  Bonus. 
However,  to  avoid  any  uncertainty  as  to 
full  compliance  with  the  Act, 
Applicants  request  an  exemption  from 
the  provisions  oT  Section  22(c)  and  Rule 
22c-l  to  the  extent  deemed  necessary  to 
permit  them  to  recapture  the  2%  Bonus 
under  the  New  Contract. 

Conclusion  ^ 

For  the  reasons  summarized  above, 
Applicants  submit  that  the  Exchange 
Offer  is  consistent  with  the  protections 
provided  by  Section  11  of  the  Act  and 
that  approval  of  the  terms  of  the 
Exchange  Offer  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  Act.  Applicants  further  submit 
that  their  request  for  exemptions  from 
Sections  2(a)(32),  22(c)  and  27(i){2)(A) 
of  the  Act  and  Rule  22c-l  thereunder 
meet  the  standards  set  out  in  Section 
6(c)  of  the  Act.  Appliccints  submit  that 
the  requested  order  should  therefore  be 
granted. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14076  Filed  6-4-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«lMM  No.  34-443553;  HI*  No.  SR- 
CBOE-2001-18] 

Salf-R«gulatory  Organizations;  Notioo 
of  Rling  and  Immediate  Effecttvanaaa 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange. 
Incorporated  To  Exempt  Certain  Daap- 
In-the-Monoy  Options  Transactions 
From  the  Exchange  Marlwting  Fas 

May  25,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  April  10, 
2001,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items,  I,  D,  and 
ni  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  make  a  change 
to  its  marketing  fee  to  exempt  call/put 
"combo"  transactions  from  the  fee.  The 
text  of  the  proposed  rule  change  is 
available  at  the  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  &e 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Last  year  CBOE  imposed  a  $.40  per 
contract  marketing  fee  to  collect  funds 
that  the  appropriate  Designated  Primary 
Market  Maker  {"DPM")  may  use  for 
marketing  its  services  and  attracting 
order  flow  to  the  CB0E.3  Initially,  this 
fee  was  applicable  to  all  market-maker 
to  market-maker  options  transactions. 
Thereafter,  the  Exchange  determined 
that  the  fee  was  making  it  unprofitable 
for  market  makers  to  do  reversal  and 
conversion  transactions,  in  which  a 
market  maker  trades  a  given  amoimt  of 
an  imderlying  seciuity  against  an 
equivalent  niunber  of  call/put  "combos" 
through  buying  the  caU  and  selling  the 
put  (or  vice  versa)  in  equal  quantities 
with  the  same  strike  price  in  the  same 
expiration  month.  The  Exchange 
therefore  amended  its  marketing  fee  to 
waive  the  fee  in  the  case  of  call/put 
combo  transactions  used  in  reversals 
and  conversions.* 

The  Exchange  is  now  filing  this  rule 
change  proposal  to  exempt  certain 
"spreads"  ^  as  well  as  "by  write"  and 
"synthetic"  transactions^  involving 
"deep  in  the  money"  ^  options.  In  die 
CBOE's  view,  these  transactions,  like 
reversals  and  conversions,  enable 
popular  trading  strategies  that 
contribute  to  market  liquidity,  but  they 
usually  have  smaller  profit  margins  than 
other  types  of  trades.  The  CBOE  believes 
that,  when  the  $.40  marketing  fee  is 
imposed  upon  the  call/put  combo 


^  See  Sectihties  Exchange  Act  Release  No.  43112 
(August  3,  2000).  65  FR  49040  (August  10,  2000) 
(SR-CBOE-2000-28). 

*  See  Securities  Exchange  Act  Release  No.  44095 
(March  23,  2001).  6«  FR  17459  (March  30.  2001) 
(SR-CBOE-2001  -09). 

'  For  purposes  of  this  filing,  the  term 
."spread"mean5  an  options  transaction  involving  the 
simultaneous  purchase  and/or  sale  of  one  or  more 
contracts  of  at  least  two  different  series  of  the  same 
class  of  options  (i.e.,  options  covering  the  same 
underlying  security),  which  transaction  is  executed 
at  limit  or  market  prices  on  the  floor  of  the 
Exchange.  E-mail  from  Chris  Hill,  Attorney,  CBOE, 
to  Cyndi  Nguyen,  Attorney,  SEC,  dated  May  18, 
2001. 

*  In  a  "buy  write,"  a  market  maker  buys  stock  and 
sells  calls  of  a  given  series  in  a  1-to-l  ratio,  creating 
the  equivalent  of  a  sale  of  puts  of  the  same  series. 

A  "synthetic"  is  the  opposite:  The  market  maker 
sells  stock  and  buys  calls  in  a  1-to-l  ratio,  creating 
the  equivalent  of  a  purchase  of  puts  of  the  same 
series. 

'  For  purposes  of  marketing  fee  waivers,  the 
CBOE  defines  "deep  in  the  money"  options  as 
options  that  are  "in  the  money"  by  a  minimum  of 
both  SIO  and  20%  of  the  closing  value  of  the 
underlying  security  on  either  the  trade  date  or  the 
date  immediately  prior  to  the  trade  date. 


transactions,  the  trades  may  become 
unprofitable. 

Consequently,  the  Exchange  has 
decided  to  exempt  from  the  marketing 
fee  all  buy-write  and  synthetic 
transactions  involving  at  least  200  deep- 
in-the-money  options  contracts  for  a 
particidar  class,  as  well  as  spread 
transaction  involving  a  total  of  at  least 
400  deep-in-the-money  option  contracts 
for  a  particular  class.  The  Exchange  will 
use  trade  data  to  determine  qualifying 
transactions,  and  may  require  market 
makers  to  submit  documentation 
showing  that  specific  trades  qualify  for 
the  exemption. 

2.  Statutory  Basis 

The  CIBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act "  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4)  ^  in 
particidar,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  changes 
among  CBOE  members. 

B.  Self-Regulatory  Organization 's  , 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  nde  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  CBOE  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Efifectiveness.of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(u)  of  die  Act  ^°  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder  ^^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  nde  change,  the  Commission 
may  summarily  abrogate  such  nde 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  purposes  of  the 
Act. 


M5U.S.C.  78f(b). 
'15U.S.C.  78f(b)(4). 
■'<'15  U.S.C.  78s(b)(3)(A)(ii). 
"17CFR240.19b-4(n(2). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  number 
SR-CBOE-2001-18  and  should  be 
submitted  by  June  26,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  01-14026  Filed  6-4-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44365;  File  No.  SR-NASO- 
2001-35] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Elimination  of  ttie  Intelval  Delay 
Between  Executions  In  the  Nasdaq 
National  Market  Execution  System  and 
the  Effect  of  Odd-Lot  Orders  on  Maricet 
Makers'  Displayed  Quotations  in  the 
Nasdaq  National  Market  Execution 
System 

May  29,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  10, 
2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 


>M7  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  nde 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  May  24,  2001, 
the  NASD,  duough  Nasdaq,  filed 
Amendment  No,  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  and  Amendment 
No.  1  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  4710,  "Participant  Obligations  in 
NNMS,"  to:  (1)  Eliminate  the  interval 
delay  between  executions  against  the 
same  market  maker  at  the  same  price 
level  in  the  Nasdaq  National  Market 
Execution  System  ("NNMS"  or 
"SuperSOES"),"  and  (2)  establish  rules 
governing  the  decrementation  of  market 
makers'  displayed  quotations  by  odd-lot 
orders  in  the  NNMS. 

Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 
***** 

4710.  Participant  Obligations  in  NNMS 

(a)  No  Change 

(b)  Market  Makers 

(1)  An  NNMS  Market  Maker  in  an 
NNM[S]  [SJsecurity  ^  shall  be  subject  to 
the  following  requirements. 

(A)  No  change. 

(B)  No  change. 

(C)  (i)  The  size  of  the  displayed 
quotation  will  be  decremented  upon  the 
execution  of  an  NNMS  order  in  an 
amoimt  equal  to  or  greater  than  one 
normal  unit  of  trading!;  provided, 
however  that  the  execution  of  an  NNMS 
order  that  is  a  mixed  lot  (i.e.,  an  order 
that  is  for  more  than  a  normal  unit  of 
trading  but  not  a  multiple  thereof)  will 
only  decrement  a  displayed  quotation's 
size]  by  the  member  of  shares 
represented  by  the  number  of  roimd  lots 
contained  in  die  [mixed  lot]  order. 


*  See  Letter  from  John  M.  Yetter,  Assistant 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Division  of  Market  Regulation,  Commission,  dated 
May  22,  2001  ("Amendment  No.  1).  In  Amendment 
No.  1,  the  Nasdaq  made  a  minor  technical 
correction  to  the  rule  text  of  NASO  Rule  4710(b)(1). 
See  infra  note  5. 

*  The  Commission  approved  the  NNMS,  a  new 
platform  for  trading  Nasdaq  National  Market 
("NNM")  securities,  on  January  14.  2000.  See 
Securities  Exchange  Act  Release  No.  42344  (January 
14,  2000),  65  FR  3897  (January  25,  2000),  (order 
approving  File  No  SR-NASD-99-11). 

'  Nasdaq  revised  the  rule  text  of  NASD  Rule 
4710(b)(1)  to  replace  the  phrase  "NNM  security" 
with  the  phrase  "NNMS  Security."  See  Amendment 
No.  1,  supra  note  3. 


(ii)  The  size  of  the  displayed 
quotation  will  also  be  decremented  by 
the  number  of  shares  represented  by  one 
normal  unit  of  trading  when  the  number 
of  shares  executed  against  a  displayed 
quotation  as  the  result  of: 

a.  orders  in  an  amount  less  than  a 
round  lot,  and 

b.  the  portion  of  an  order  for  a  mixed 
lot  (i.e.,  an  order  that  is  for  more  than 

a  normal  unit  of  trading  but  not  a 
multiple  thereof)  that  is  in  excess  of  the 
number  of  shares  represented  by  the 
number  of  round  lots  contained  in  such 
mixed-lot  order,  equals  one  normal  unit 
of  trading. 

(D)  [(1)  Except  as  provided  in 
subparagraphs  (2)  and  (3)  below,  after 
the  NNMS  system  has  executed  an  order 
against  a  market  maker's  displayed 
quote  and  reserve  size  (if  applicable), 
that  market  maker  shall  not  be  required 
to  execute  another  order  at  its  bid  or 
offer  in  the  same  security  until  5 
seconds  has  elapsed  from  the  time  the 
order  was  executed,  as  measured  by  the 
time  of  execution  in  the  Nasdaq  system.] 

[(2)  For  securities  included  in  the 
Nasdaq  100  hidex,  after  the  NNMS 
system  has  executed  an  order  against  a 
market  maker's  displayed  quote  and 
reserve  size  (if  applicable),  that  market 
maker  shall  not  be  required  to  execute 
another  order  at  its  bid  or  offer  in  the 
same  security  imtil  2  seconds  has 
elapsed  from  the  time  the  order  was 
executed,  as  measured  by  the  time  of 
execution  in  the  Nasdaq  system.] 

[(3)  For  both  the  first  day  of  trading 
of  the  securities  of  initial  public 
offerings  and  the  first  day  of  trading  of 
the  seciuities  of  secondary  offerings,^ 
a]After  the  NNMS  system  has  executed 
an  order  against  a  market  maker's 
displayed  quote  and  reserve  size  (if 
applicable),  that  market  maker  shall  be 
required  to  execute  another  order  at  its 
posted  bid  or  offer  in  that  same  seciuity 
as  soon  as  the  NNMS  system  delivers 
another  order  to  that  market  maker's 
quote.  [After  the  first  day  of  trading, 
subsequent  multiple  executions  against 
the  same  market  maker's  quote  at  the 
same  price  level  in  such  securities  shall 
be  processed  pursuant  to  subparagraph 
(D)(2)  of  this  rule  if  the  security  is 
included  in  the  Nasdaq  100  Index,  or  if 
not  included  in  that  index,  multiple 
executions  against  the  same  market 


1^  In  order  to  obtain  immediate  processing  of 
executions  in  secondary  offerings,  the  lead 
underwriter  of  the  secondary  offering  shall 
communicate  its  request  in  writing  to  the  Nasdaq 
Market  Operations  Department  no  later  than  the 
business  day  immediately  prior  to  the  start  of  the 
trading  in  the  secondary  offering.  Failure  to  do  so 
may  result  in  the  secondary  offering  being 
processed  pursuant  to  the  interval  delay  time 
frames  applicable  to  the  currently  trading  shares  of 
the  issuer.) 


maker's  quote  at  the  same  price  level  in 
such  securities  shall  be  processed 
pursuant  to  subparagraph  (D)(1)  of  this 
rule.] 


(c)  Through  (e) — No  Change 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  distmssed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Elimination  of  Interval  Delays. 
Currendy,  the  rides  governing  the 
Nasdaq  Small  Order  Execution  System 
establish  a  delay  of  17  seconds  (15 
seconds  for  quote  management  and  two 
seconds  for  system  processing)  between 
executions  against  the  same  market 
maker  in  the  same  security  at  the  same 
price  level.  It  was  originally  anticipated 
that  with  the  launch  of  SuperSOES  ^ 
this  delay  would  be  reduced  to  five 
seconds  (plus  two  seconds  system 
processing  time]  for  the  vast  majority  of 
NNM  securities.  Nasdaq  market 
participants,  however,  raised  concerns 
that  significant  order  flow  could 
potentially  produce  queuing  within  the 
system,  especially  for  Nasdaq  100 
securities  and  securities  that  have 
recently  been  the  subject  of  initial 
public  offerings  or  secondary  offerings. 
Accordingly,  Nasdaq  filed  proposals 
with  the  Commission  to:  (i)  Reduce  the 
interval  delay  between  executions  in 
Nasdaq  100  securities  to  two  seconds," 
and  (ii)  reduce  the  interval  delay 
between  round-lot  executions  for  the 
first  day  of  trading  of  all  SuperSOES- 
eligible  initial  public  offerings  and 


'  The  implementation  of  SuperSOES  is  currently 
scheduled  for  July  9.  2001. 

"  See  Securities  Exchange  Act  Release  No.  43720 
(December  13,  2000).  65  FR  79909  (December  20. 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NASD-00-67). 


30254 


Federal  Register/ Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


secondary  offerings  to  zero  seconds 
(plus  system  processing  time).^ 

Nasdaq  has  now  determined  that  it  is 
technically  feasible  to  reduce  the 
interval  delay  to  zero  seconds  (plus 
system  processing  time)  for  all 
transactions  on  SuperSOES.  This  would 
mean  that  a  market  maker  would  be 
available  for  executions  as  qtiickly  as 
the  system  an  transmit  instructions 
between  the  execution  and  quote-update 
engines,  an  operation  that  generally 
requires  from  one  to  one  an  one-half 
seconds.  Nasdaq  market  participants 
have  indicated  to  Nasdaq  that  they 
would  support  elimination  of  the 
interval  delay  for  all  transactions  on 
SuperSOES  because  this  would  further 
minimize  the  risk  of  queuing  within  the 
system.  Accordingly,  the  proposed  rule 
change  would  provide  that  market 
makers  will  be  required  to  execute 
orders  against  their  displayed  quotes 
whenever  the  SuperSOES  system 
delivers  such  orders. 

Decrementation  of  Market  Makers' 
Quotations.  The  rules  governing  the 
NNMS  currently  provide  that  an  NNMS 
market  maker's  displayed  quotation  vtrill 
be  decremented  upon  the  execution  of 
an  NNMS  order  in  an  amount  equal  to 
or  greater  than  a  round  lot,  and  that  in 
the  event  of  the  execution  of  an  NNMS 
order  for  a  mixed  lot  [i.e.,  an  order  that 
is  for  more  than  a  round  lot  but  not  a 
multiple  thereof),  the  displayed 
quotation  size  will  be  decremented  only 
by  the  niunber  of  shares  represented  by 
the  number  of  roimd  lots  contained  in 
the  mixed-lot  order. 

The  proposed  rule  change  would 
establish  a  mechanism  for  decrementing 
the  displayed  quotation  size  to  take 
account  of  odd-lot  orders  and  the 
portion  of  mixed-lot  orders  that  is  not 
covered  by  the  current  rule.  Nasdaq  has 
determined  that  it  is  technically  feasible 
for  SuperSOES  to  track  the  number  of 
shares  executed  against  a  displayed 
quotation  as  the  result  of:  (i)  Orders  in 
an  amount  less  than  a  round  lot,  and  (ii) 
the  portion  of  an  order  for  a  mixed  lot 
that  is  in  excess  of  the  number  of  shares 
represented  by  the  number  of  round  lots 
contained  in  the  mixed-lot  order.  When 
the  total  quantity  of  such  shares  equals 
a  round  lot,  the  size  of  the  displayed 
quotation  would  then  be  decremented 
accordingly.  Nasdaq  market  participants 
have  indicated  that  they  would  support 
this  change  because  it  will  guard  against 
the  possibility  that  a  market  participant 
could  execute  multiple  odd-lot  orders 
against  a  market  maker's  quote  without 


8  See  Securities  Exchange  Act  Release  No.  44142 
(April  2,  2001),  66  FR  18331  (April  6.  2001)  (order 
approving  File  No.  SR-NASD-01-03.) 


the  size  of  the  displayed  quotation  being 
decremented. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  »o  of  the  Act,  in  that  the 
proposed  rule  change  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
processing  information  with  respect  to 
and  facilitating  transactions  in 
securities,  as  well  as  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

Nasdaq  believes  that  eliminating  the 
interval  delay  between  executions  on 
the  NNMS  will  ensure  that  customer 
orders  aie  processed  in  the  most 
expeditious  manner  possible.  Similarly, 
providing  a  mechanism  for 
decrementing  market  makers'  displayed 
quotations  for  all  orders  executed 
against  such  quotations  will  allow  the 
NNMS  to  provide  more  up-to-date 
information  about  the  size  of  displayed 
quotations.  In  turn,  these  improvements 
in  order  processing  and  display  will 
improve  market  function  and  aid  in  the 
crucial  price  discovery  process. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission - 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


'"ISU.S.C.  78o-3(b)(6). 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-35  and  should  be 
submitted  by  June  26,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14029  Filed  6-4-01;  8:45  am) 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44363;  File  No.  SR-NASD- 
2001-32] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Level  1  Market  Data  Fees 

May  29,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  4, 
2001,  the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
changes  as  described  in  Items  I  and  II 


"17  CFR  200.30-3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-^. 
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below,  which  Items  have  been  prepared 
by  Nasdaq.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  filed  a  proposed  rule  change 
to  amend  NASD  Rule  7010  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association").  Under  the  proposal, 
Nasdaq  will  retroactively  establish  as 
permanent  the  fees  currently  assessed 
for  Level  1  market  data  delivered  to 
non-professional  users  on  a  monthly  or 
per  query  basis.''  Nasdaq  will  make  the 
proposed  rule  change  effective 
immediately  upon  approval. 

n.  Self-Regulatory  Organization's 
Statement  of  the  P\u-pose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  states  that  it  has  consistently 
supported  the  broadest,  most  effective 
dissemination  of  market  information  to 
public  investors.  Towards  that  end,  in 
April  of  1999,  Nasdaq  implemented  a 
one-year  pilot  program  that  reduced  by 
50%  the  user  fees  for  Level  1  market 
data  delivered  to  non-professional  users 
on  a  monthly  basis  (from  $4  to  $2),  and 
also  for  Level  1  market  data  delivered  to 


'  The  current  proposal  replaces  File  No.  SR- 
NASD-2D01-24,  which  Nasdaq  filed  on  March  30, 
2001.  and  withdrew  on  April  23.  2001.  See  letter 
bom  Jeffrey  S.  Davis,  Assistant  General  Counsel. 
Nasdaq,  to  Katharine  England,  Assistant  Director. 
Division  of  Market  Regulation  ("Division"). 
Commission  dated  April  20,  2001. 

*  The  pilot  program  expired  on  April  2,  2001.  See 
Securities  Exchange  Act  Release  No.  42715  (April 
24,  2000).  65  FR  52460  (May  1,  2000).  In  the  current 
proposal.  Nasdaq  requests  that  the  permanent 
adoption  of  the  current  pilot  fees  be  made 
retroactive  to  the  expiration  of  the  pilot. 


non-professional  users  on  a  per  query 
basis  (from  $.01  to  $.005). s 

In  April  of  2000,  Nasdaq  further 
reduced  by  50%  the  user  fees  for  Level 
1  market  data  delivered  to  non- 
professional users  on  a  monthly  basis, 
but  maintained  the  current  fees  for 
Level  1  market  data  delivered  to  non- 
professional users  on  a  per  query  basis. 
Under  the  ciuxent  pilot,  the  non- 
professional per  user  fee  was  reduced 
from  $2  to  $1  per  month  (equating  to  a 
75%  reduction  in  fees  in  two  years),  and 
the  per  query  fee  was  maintained  at 
$.005  per  query. 

Nasdaq  believes  that  reducing  market 
data  fees  helps  meet  the  demand  for 
realtime  market  data  by  non- 
professional market  participants.  In 
addition,  Nasdaq  Ijelieves  that  reduced 
Nasdaq  rates  lessen  the  costs  to  NASD 
member  firms  of  supplying  real-time 
market  data  to  their  customers  through 
automated  means  and  encourages 
current  delayed-data  vendors  to  offer 
increased  access  to  real-time  Level  1 
data  to  their  subscribers. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)^  of  the 
Act  in  that  the  proposal  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  imm  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-32  and  should  be 
submitted  by  June  26,  2001. 

IV.  Commission's  Findings  and  Order 
Grating  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  ^  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.  Specifically,  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5) «  in  that  the  proposal  should 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  Association  operates  or 
controls.  In  addition,  the  proposed  rule 
change  may  further  the  national  market 
system's  goal  in  Section  llA(a)(l)(C)(iii) 
of  assuring  the  availability  to  investors 
of  market  information.^ 

Technological  developments  over  the 
last  few  years  have  allowed  vendors  to 
provide  their  customers  with  more 
efficient  and  cost  effective  methods  of 
executing  securities  transactions.  The 
Commission  expects  that  reduced 
market  data  fees  will  further  benefit  the 
investor  by  reducing  the  costs  of 
executing  transactions.  For  the  investor 
to  make  sound  financial  decisions, 
efficient  and  inexpensive  access  to  real- 
time market  data  information  is  vital. 
Thus,  the  Commission  believes  that  a 
retroactive  application  of  a  permanent 
reduction  in  the  non-professional 
market  data  fees  should  enhance 
investor  access,  and  may  encourage 
increased  investor  participation  in  the 
secLuities  markets. 

Pursuant  to  section  19(b)(2),'o  the 
Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


'^  See  Securities  Exchange  Act  Release  No.  41499 
(June  9.  1999).  64  FR  32910  (June  19.  1999). 
6  15  U.S.C.  78o-3(b)(5), 


^In  reviewing  this  proposal,  the  Commiasion  has 
considered  its  impact  on  efficiency,  competitioa, 
and  capital  formation.  IS  U.S.C.  7Bc(f), 

« 15  U.S.C.  78o-3(b)(5). 

»15  U.S.C.  78k-l(a)(l)(C)(iii). 

">  15  U.S  C.  78s(b)(2) 
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of  publication  of  notice  of  the  filing  in 
the  Federal  Register.  The  Conunission 
believes  that  granting  accelerated 
approval  of  the  proposal  will  allow 
Nasdaq  to  expenditiously  implement 
the  pennanent  reduction. in  market  data 
fees,  on  a  retroactive  basis,  without  any 
unnecessary  delay  and  should  confer  a 
benefit  upon  those  firms  that  provide 
real-time  data  to  their  customers  and 
subscribers.  The  Commission  also  notes 
that  it  did  not  receive  any  comments  on 
the  pilot  program.  Accordingly,  the 
Commission  does  not  believe  that  the 
current  filing  raises  any  regiUatory 
issues  not  raised  by  the  previous  filing. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  of  the  Act,  that  the 
proposed  rule  change,  as  amended,  (SR- 
NASb-2001-32)  is  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-14030  Filed  6-4-01;  8:45  am) 
BILUNG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44352;  File  No.  SR-NYSE- 
2001-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
York  Stock  Exchange,  Inc.  Amending 
Its  Rules  To  Provide  for  the  Trading  of 
Exchange-Traded  Funds  on  an 
Unlisted  Trading  Privileges  Basis 

May  25.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  25, 
2001.  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  changes  is  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  May  22,  2001,  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change. 3  The  Commission  is  publishing 


"17  CFR  200.30-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  lames  E.  Buck,  Senior  Vice 
President  «nd  Secretary,  NYSE,  to  Nancy  Sanow. 
Assistant  Director  Division  of  Market  Regulation. 
Commission,  dated  May  21,  2001  ("Amendment 
No.  1").  In  Amendment  No.  1.  the  NYSE  amended 
the  proposed  rule  text  to  reflect  the  correct  wording 
of  current  NYSE  Rule  36, 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
following  NYSE  rules  and  policies  to 
accommodate  the  trading  of  certain 
exchange-trade  funds  ("ETFs")  on  an 
unlisted  trading  privileges  ("UTP") 
basis:  NYSE  Rule  98,  NYSE  Rule  36, 
paragraph  (1)  of  the  Guidelines  to  NYSE 
Rule  105,  NYSE  Rule  111,  NYSE  Rule 
13,  NYSE  Rules  104.20  and  104.21,  and 
the  NYSE's  Market-On-Close/Limit-At- 
The-Close  and  Pre-Opening  Price 
Indications  Policies. 

The  text  of  the  proposed  nile  change 
is  available  upon  request  from  the  Office 
of  the  Secretary,  the  NYSE  or  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis,  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  nde  change.  The  text  of  these 
statements  may  be  examined  at  the 
placed  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections.  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  its  overall  business  strategy, 
the  Exchange  believes  that  it 
appropriate  to  trade  ETFs  on  the  NYSE 
Floor.  In  December  2000,  the  Exchange 
began  trading  an  ETF  on  the  S&P  Global 
100  (symbol  lOO)."  The  Exchange 
intends  to  trade  additional  ETFs  listed 
by  other  ETF  sponsors,  on  a  UTP  basis, 
that  are  currently  listed  and  trading  on 
other  markets.  These  ETFs  may  include 
die  Nasdaq  lOO  Trust  (symbol  Q^iQ), 
Standard  and  Poor's  Depositary  Receipts 
(symbol  SPY)  and  the  Dow  Industries 
DIAMONDS  (symbol  DIA).  It  should  be 
noted  the  UTP  ETFs  will  trade  at  a  post 
separate  from  any  other  type  of  security 
trading  on  the  Exchange. 


*  See  Securities  Exchange  Act  Release  No.  43658 
(December  1,  2000),  65  FR  77408  (December  11, 
2000). 


Summary  of  Proposed  Rule  and  Policy 
Changes 

NYSE  Rule  98 

Exchange  Rule  98  provides  that 
affiliates  of  a  specialist  organization  can 
receive  an  exemption  from  certain  rules 
applicable  to  specialists  (principally 
impacting  proprietary  trading  and 
investment  banking),  providing  that 
they  establish  a  system  of  information 
barriers  between  themselves  and  the 
affiliated  specialist.  One  of  the 
conditions  for  the  NYSE  Rule  98 
exemption  is  that  the  specialist 
organization  be  capitalized  separately 
and  apart  from  any  affiliate.  The 
Exchange  is  proposing  to  delete  this 
requirement  in  the  case  of  a  specialist 
organization  that  is  registered  solely  in 
ETFs.  The  Exchange  believes  that  the 
question  of  adequacy  of  capital  can  be 
appropriately  addressed  by  the  special 
allocation  committee  ^  in  allocating  the 
ETF.  However,  a  specialist  organization 
that  is  registered  only  in  ETF's  will 
remain  subject  to  the  minimum  capital 
requirements  specified  in  NYSE  Rule 
104.20. 

NYSE  Rule  105 

Currently,  Guideline  (1)  to  NYSE  Rule 
105  prohibits  affiliates  of  specialist 
units  from  acting  as  a  primary  market 
maker  in  the  option  on  a  specialty 
security.  The  NYSE  proposes  to  permit 
an  affiliate  of  a  NYSE  ETF  specialist  to 
act  in  any  market  making  capacity  with 
respect  to  options  on  an  ETF  as  long  as 
NYSE  rule  98  information  barriers  are 
established.^  the  Exchange  believes  that, 
because  ETFs  are  derivatively  priced, 
the  conflicts  of  interest  with  respect  to 
market  making  in  both  the  imderlying 
security  and  its  corresponding  option 
are  not  present.  The  Exchange  also 
proposes  to  permit  an  affiliate  of  the 
EFT  specialist  to  act  in  a  market  making 
capacity  (but  not  as  a  specialist)  in  the 
EFT  itself  on  another  market  center  so 
long  as  NYSE  Rule  98  information 
barriers  are  established. 

NYSE  Rules  36.30  and  111 

NYSE  Rule  36.30  governs  die 
establishment  of  telephone  or  electronic 
communications  between  the 
Exchange's  trading  floor  and  any  other 
location.^  The  Exchange  proposes  to 


5  See  Securities  Exchange  Act  Release  No.  44272 
(May  5,  2001). 

*As  discussed  above,  the  NYSE  has  proposed  to 
eliminate  the  separate  capital  requirement  with 
respect  to  ETF  specialists.  See  also  Securities 
Exchange  Act  Release  No.  44175  (April  11,  2001). 
66  FR  19825  (April  17,  2001). 

'Currently.  NYSE  Rule  36.30  allows  speciali.sts  to 
have  telephone  lines  to  the  floor  of  an  options  or 
futures  exchange  for  the  purpose  of  entering 
hedging  orders. 
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pennit  ETF  specialists  to  use 
communication  devices  at  the  Post  to 
enter  proprietary  orders  in  the  ETF,  or 
in  component  securities  of  the  ETF  and 
would  pennit  the  ETF  specialist  to 
obtain  market  information  with  respect 
to  ETFs,  options,  futiues,  and 
component  securities. 

The  Exchange  proposes  to  amend 
NYSE  Ride  111  to  permit  the  NYSE  ETF 
specialist  to  initiate  an  order  at  the  post 
in  component  stocks  of  the  ETF  for 
hedging  purposes.  The  Exchange 
believes  this  will  put  Exchange  ETF 
specialists  on  an  equal  footing  with 
market  makers  in  ETTFs  on  other  market 
centers. 

NYSE  Rule  13 

NYSE  Rule  13  currently  provides  that 
stop  and  stop  limit  orders  in  an  ETF  can 
be  elected  by  a  bid  (in  the  case  of  an 
order  to  buy)  or  an  offer  (in  the  case  of 
an  order  to  sell),  provided  that  the 
specialist  obtains  the  prior  approval  of 
a  Floor  Governor  or  two  Floor  Officials. 
The  Exchange  proposes  to  delete  this 
prior  approval  requirement,  because  it 
believes  that  such  a  requirement  may 
prove  ciunbersome  and  impractical  in 
markets  in  which  bids  and  offers  are 
changing  to  reflect  the  relationship 
between  ETFs  and  their  component 
securities,  and  stop  orders,  which  can 
only  be  elected  by  transactions,  may 
receive  inferior  prices. 

NYSE  Rules  104.20  and  104.21— Capital 
Requirement 

NYSE  Rules  104.20  and  104.21  are 
proposed  to  be  amended  to  provide  a 
capital  requirement  of  $500,000  per 
ETF.  A  specialist  registered  only  in  an 
ETF  would  be  subject  to  the  $1,000,000 
minimum  capital  requirement  of  NYSE 
Rule  104.20,  The  Exchange  believes  at 
the  present  time  that  these  requirements 
are  reasonable  but  reserves  the  right  to 
revisit  these  requirements  in  terms  of 
actual  experience. 

NYSE'S  Market-On-Close/Umit-At-The- 
Close  Policy 

The  Exchange  proposes  that  orders  in 
ETFs  will  not  be  subject  to  the 
Exchange's  Market-On-Close  ("MOC")/ 
Limit-At-The-Close  ("LOG")  policy 
concerning  order  entry  limitations, 
cancellation  of  orders  during  a 
regulatory  halt,  imbalance  publications, 
and  any  other  limitations  or  procedures 
with  respect  to  MOC/LOC  procedures.  A 
MOC/LOC  order  in  an  ETF  would  be 
permitted  to  be  entered  at  any  time 
without  regard  to  the  limitations  of  the 
Exchange's  MOC/LOC  policies.  In 
addition,  the  closing  price  of  an  ETF 
will  not  be  subject  to  publication  of 
imbalances  under  the  Exchange's  MOC/ 


LOG  policy.  Furthermore,  ETFs  will 
trade  until  4:15  p.m. 

Similarly,  the  Exchange  proposes  that 
its  policies  regarding  mandatory 
dissemination  of  pre-opening  price 
indications  (other  than  ITS  pre-opening 
notifications)  in  the  case  of  significant 
order  imbalances  and  potentially  large 
price  dislocation  from  the  prior  close 
will  not  apply  to  ETFs.  Both  the  MOC/ 
LOG  procedures  and  the  mandatory  pre- 
opening  price  indications  policy  are 
intended  to  solicit  ofEsetting  contra  side 
interest  to  minimize  price  dislocation. 
This  rationale  does  not  apply  in  the  case 
of  ETFs,  which  will  be  priced  in  relation 
to  the  values  of  the  imderl3dng 
component  securities,  regardless  of  the 
extent  of  an  order  imbalance. 

The  Exchange  will  inform  its 
members  and  member  organizations  of 
these  proposed  changes  to  its  policies 
by  publication  of  an  Information  Memo. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
nde  change,  as  amended,  is  consistent 
with  Section  6(b)  of  the  Act "  in  general, 
and  furthers  the  objectives  of  Section 
6(bK5)  of  the  Act  ^  in  particular,  because 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

More  specifically,  the  Exchange 
believes  that  trading  ETFs  on  a  UTP 
basis  will  provide  investors  with 
increased  flexibility  in  satisfying  their 
investment  needs  because  they  will  be 
able  to  purchase  and  sell  a  security  that 
replicates  the  performance  of  a  broad 
portfolio  of  stocks  at  negotiated  prices 
throughout  the  business  day. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  wrill  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Date  of  EChctiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
nde  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CoouientB 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insf>ection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
die  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-08  and  should  be 
submitted  Jime  20,  2001. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  01-14027  Filed  &-4-01;  8:45  am) 

BILLMG  CODE  M10-01-M 


•15U.S.C.  78J(b). 
9  15  U.S.C  78f(b)(5). 


'"17CFR200.30-2(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44366;  File  No.  SR-Ptilx- 
2001-^] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  arK) 
Amendment  No.  1  by  the  Philadelphia 
Stock  Exchange,  Inc.  To  Revise  tt>e 
Fine  Schedule  for  Options  Floor 
Procedure  Advices 

May  29,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  May  17, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Phlx  amended  the  proposal  on  May 
29,  2001.3  7tje  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
fine  schedule  applicable  to  Option  Floor 
Procedure  Advices  ("Advices")  such 
that  there  would  be  two  fine  schedules: 
a  minor  fine  schedule  and  a  major  fine 
schedule.*  The  minor  fine  schedule  is 
proposed  to  be: 
1st  Occiurence — $250.00 
2nd  Occurence — $500.00 
3rd  Occiurence — $1,000.00 
4th  Occiurrence  and  Thereafter — 
Sanction  is  discretionary  with 
Business  Conduct  Committee 
For  purposes  of  determining  which 
fine  sdiedulff  applies,  the  following 
Advices  and  portions  of  Advices  are 
considered  to  be  minor: 


M5U.S.C.  78s(b)(l). 

M7C3Tl240.19b-4. 

^  See  May  25.  2001  letter  from  Louise  Corso.  Vice 
President  Director  of  Enforcement,  Phlx,  to  Joseph 
P.  Morra.  Special  Counsel.  Division  of  Market 
Regulation,  Commission  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Phlx  added  language  to  the 
proposal  regarding  Advice  B-12.  PHLX  ROTs  and 
Specialists  Entering  Orders  for  Execution  on  Other 
Exchanges  in  Multiply  Traded  Options,  which  was 
inadvertently  omitted  in  the  original  filing. 

*  The  Phlx  does  not  propose  to  make  changes  to 
advices  A-11;  B-6.  Sections  C  and  D;  and  F-2. 
Changes  to  those  Advices  will  be  made  in  separate 
rule  Tilings.  No  changes  have  been  proposed  for  the 
Advices  that  relate  to  foreign  currency  options:  B- 
7.  F-16.  F-17.  F-18,  F-20,  and  F-21.  Finally,  no 
change  is  proposed  for  Advice  F-27  because  the 
Phlx  considers  it  to  be  more  akin  to  a  fee  than  a 
fine. 


A- 


A-1,  Responsibility  of  Displaying  Best 
Bids  and  Offers 

A-2,  Types  of  Orders  to  be  Accepted 
onto  the  Specialist's  Book 
A-6,  Cancel/Replacement  Process 
A-7,  Responsibility  to  Cancel 
A-12,  Opening  Rotations  and  SORT 
Procedures 

13,  paragraph  (b).  Failure  to  Receive 
Approval  to  Disengage  Auto-X 

•  A-14,  Equity  and  Index  Option 
Opening  Parameters 

•  B-2,  Crowd  Coiutesy 

•  B-3,  Trading  Requirements 

•  B-8,  Use  of  Floor  Brokers  by  an  ROT 
While  on  the  Floor 

•  B-12,  PHLX  ROTs  and  Specialists 
Entering  Orders  for  Execution  on 
Other  Exchanges  in  Multiply  Traded 
Options 

•  C-1 ,  Ascertaining  the  Presence  of 
ROTs  in  a  Trading  Crowd 

•  C-d,  Option  Specialist  Evaluations 

•  F-1,  Use  of  Identification  Letters  and 
Numbers 

•  F-3,  Members'  Requests  for  Sold  Sale 
Designation 

•  F— 4,  Orders  Executed  as  Spreads, 
Straddles,  Combinations  or  Synthetics 
and  Other  Order  Ticket  Marking 
Requirements 

•  F-6,  Option  Quote  Parameters 

•  F-15(b)(i),  Minor  Infi'actions  of 
Position/Exercise  Limits  and  Hedge 
Exemptions 

•  F-23,  Clerks  in  the  Crowd 

•  F-24{c)(iii).  Signing-on/off  the  Wheel 

•  F-25,  Fingerprinting  Floor  Personnel 

•  G-1,  Index  Option  Exercise  Advice 
Forms 

The  major  fine  schedule  is  proposed 

to  be: 

1st  Occurrence — $500.00 

2nd  Occurence — $1,000.00 

3rd  Occurrence— $2,000.00 

4th  Occurrrence  and  Thereafter — 
Sanction  is  discretionary  with 
Business  Conduct  Committee 
For  purposes  of  determining  which 

fine  schedule  applies,  the  following 

Advices  or  portions  of  the  Advices  are 

considered  to  be  major: 

•  A-13,  paragraph  (a),  Auto  Execution 
Engagement/Disengagement 
Responsibility 

•  B-1 ,  Responsibility  to  Make  Markets 

•  B-4,  Phlx  ROTs  Entering  Orders  From 
On-Floor  and  Off-Floor  for  Execution 
on  the  Exchange 

•  B-5,  Agency-Principal  Restrictions 

•  B-6,  Section  B,  Priority  Of  Options 
Orders  for  Equity  and  Index  Options 
by  Account  Type 

•  C-2,  Clocking  Tickets  for  Time  of 
Entry  on  the  Floor 

•  C-3,  Handling  Orders  of  Phlx  ROTs 
and  Other  Registered  Options  Market 
Makers 


•  C-4,  Floor  Brokers  Handling  Orders 
for  Same  Firm 

•  C-5,  ROTs  Acting  as  Floor  Brokers 

•  C-7(b),  Responsibility  to  Represent 
Orders  to  the  Trading  Crowd 

•  E-1,  Required  Staffing  of  Options   ' 
Floor 

•  F-5,  Changes  or  Corrections  to 
Material  Terms  of  a  Matched  Trade 

•  F-8,  Failure  to  Comply  with  an 
Exchange  Inquiry 

•  F-9,  Dual  Affiliations 

•  F-11,  Splitting  Orders 

•  F-12,  Responsibility  for  Assigning 
Participation 

•  F-1 3,  Supervisory  Procediu^s 
Relating  to  ITSFEA 

•  F-1 5  (a)  and  (b)(ii),  Minor  Infractions 
of  Position/Exercise  Limits  and  Hedge 
Exemptions 

•  F-19,  Clearing  Agents'  Responsibility 
for  Carrying  Positions  in  Market 
Maker  Accounts 

•  F-30,  Options  Trading  Floor  Training. 

The  Exchange  proposes  that 
violations  of  Advice  C-9,  Floor  Brokers 
and  Clerks  Trading  in  their  Ctistomer 
Accounts,  be  immediately  referred  to 
the  Business  Conduct  Committee  to 
determine  the  appropriate  sanction. 

The  Exchange  also  proposes  to  change 
all  the  fine  schedules  that  currently 
operate  on  a  one-year  calendar  basis  to 
a  two-year  calendar  basis. ^  For  example, 
a  second  violation  of  the  same  Advice 
that  occurs  within  a  24-month  period 
would  be  considered  a  second 
occurrence. 

The  text  of  the  proposed  rule  change 
is  available  at  the  principal  office  of  the 
Exchetnge  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


5  The  following  Advices  are  affected  by  the 
proposed  change  to  a  two-year  calendar  basis:  A- 
1,  A-7,  A-12,  A-13,  A-14,  B-2,  B-3,  B-5,  B-6,  C- 

I.  C-2,  C-5,  C-7,  C-8,  E-1,  F-1,  F-3,  F-4,  F-6.  F- 

II.  F-12,  F-15,  F-24(c)(iii),  F-25,  and  G-1. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  amend  the  fine 
schedule  applicable  to  Advices  such 
that  there  would  be  two  fine  schedules: 
a  minor  fine  schedule  and  a  major  fine 
schedule.  The  fine  schedules  associated 
with  these  Advices  are  administered 
pursuant  to  Phlx  Rule  970,  which 
codifies  the  Exchange's  minor  rule 
violation  enforcement  and  reporting 
plan  ("Plan").6 

This  proposal  would  increase  the 
fines  above  their  current  levels,  delete 
"warnings"  as  a  sanction  for  the  first 
occiurrence,  and  ease  the  burden  of  floor 
officials  in  administering  fines  by 
having  only  two  fine  schedules.  For 
example,  Advice  B-6,  Priority  of 
Options  Orders  for  Equity  Options  and 
Index  Options  by  Account  Type, 
misrepresenting  a  broker-dealer  order  in 
order  to  receive  priority  over  a 
customer,  the  first  violation  of  section  B 
of  this  Advice  ciurently  only  receives  a 
warning.  Under  the  proposal,  the  first 
violation  would  be  subject  to  a  fine  of 
$500.  The  Phlx  believes  that  the 
Advices  designated  as  major  are 
particularly  important  to  the 
maintenance  of  fair  and  orderly  markets 
in  options  on  the  Exchange  as  well  as 
for  the  protection  of  investors  and  the 
public  interest.  For  example,  the  Phlx 
proposes  that  violations  of  Advice  B-1, 
Responsibility  to  Make  Markets,  be 
considered  a  major  violation  because 
the  ability  of  customers  to  receive 
certain  execution  guarantees  may  be 
compromised  where  floor  traders  fail  to 
provide  the  liquidity  required  under 
Advice  B-1. 

In  addition,  certain  fine  schedules 
have  not  been  updated  for  a  long  time, 
or  at  all.  For  example.  Advice  A-1 , 
Responsibility  of  Displaying  Best  Bids 
and  Offers,  still  applies  the  original  fine 
schedule  ft-om  when  it  was  first 
adopted.^  The  Exchange  believes  that 
the  fine  schedules  should  be  updated  to 


"Securities  Exchange  Act  Rule  19d-l(c)(l),  17 
.  CFR  19d-l(c)(l),  requires  any  self-regulatory 
organization  for  which  the  Commission  is  the 
appropriate  regulatory  agency  that  takes  any  final 
disciplinary  action  with  respect  to  any  person  to 
promptly  file  a  notice  thereof  with  the  Commission. 
However,  minor  rule  violations  not  exceeding 
$2,500  are  not  deemed  Hnal  and  therefore  not 
subject  to  the  same  reporting  requirements. 

'  See  Securities  Exchange  Act  Release  No.  23296 
Oune  4,  1986)  51  FR  21430  (June  12,  1986)  (SR- 
Phlx-S6-ll).  See  also  Securities  Exchange  Act 
Release  No.  43126  (Aug.  7,  2000),  65  FR  49621 
(Aug.  14,  2000)  (SR-Phlx-00-34). 


better  reflect  the  severity  of  the 
violations. 

Certain  Advices  currently  do  not  have 
a  fine  schedule  because  they  do  not 
contain  a  finable  offense."  These  appear 
in  the  Advice  handbook  for  ease  of 
reference  on  the  trading  floor  or  merely 
contain  explanatory  (as  opposed  to 
obligatory)  language.  Certain  other 
Advices  require  referral  to  the  Business 
Conduct  Committee  for  sanctions  due  to 
the  severity  of  the  violation.^  For  these 
two  types  of  Advices,  the  Phlx  does  not 
propose  any  modifications  at  this  time. 

Ine  Exchange  also  proposes  to 
increase  the  time  period  for  relating 
back  to  prior  violations  for  all  fine 
schedules,  such  that  those  on  a  one-year 
running  calendar  basis  shall  be 
increased  to  a  two-year  running 
calendar  basis. ^o  Some  fine  schedules 
operate  on  a  three-year  running  calendar 
basis.''  This  proposed  increase  in  the 
time  period  would  subject  violators  to 
greater  sanctions.  The  Phlx  believes  that 
imposing  higher  penalties  for  violations 
of  an  Advice  which  occur  more  than 
once  during  a  two-year  period  is 
consistent  with  the  existing  framework 
of  graduated  fines  and  should  increase 
the  Exchange's  ability  to  deter  repeat 
offenders. 

2,  Statutory  Basis        ~ 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  Section  6  of 
the  Act  '2  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5) "  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  protect  investors  and  the 
public  interest  because  it  should 
provide  an  appropriate  form  of 
deterrence  for  violation  of  certain    , 
Advices.  In  addition,  the  Phlx  believes 
that  the  proposed  rule  change  is 


»  See  Advices  A-3,  A-»,  B-9,  B-10,  D-1,  D-2,  F- 
7,  F-10.  and  F-22. 

9  See  Advices  A-5,  A-9,  A-10,  B-3(b),  B-11,  C- 
7(a),  C-9,  F-14.  F-24  (except  (c)(iii)),  F-28,  and  G- 
2. 

'<>  A  "two-year  running  calendar  basis"  means 
that  a  violation  of  an  Advice  that  occurs  within  two 
years  of  the  first  violation  of  that  Advice  will  be 
treated  as  a  second  occurrence,  and  any  violation 
of  an  Advice  within  two  years  of  the  previous 
violation  of  that  Advice  will  be  subject  to  the  next 
highest  fine  specified  in  the  Advice.  See  Securities 
exchange  Act  Release  No.  41201  (March  22, 1999), 
64  FR  15391  (March  31,  1999)  (SR-Phlx-99-06). 
The  terms  "running"  and  "rolling"  calendar  basis 
are  often  used  interchangeably.  See,  e.g..  Securities 
Exchange  Act  Release  No.  33130  (November  2, 
1993),  58  FR  59502  (November  9,  1993)  (SR-Phlx- 
93-28). 

>>  See  Advices  A-2,  B-1,  B-4,  B-8,  C-4.  F-2,  F- 
5,  F-8,  F-9,  F-13,  F-19,  F-23,  and  F-30. 

"  15  U.S.C.  78f. 

"  15  U.S.C.  78f[b)(5). 


consistent  with  Section  6(b)(6)  of  the 
Act  '*  which  requires  that  rules  of  the 
Exchange  provide  that  its  members  be 
appropriately  disciplined  for  violations 
of  the  Act  as  well  as  the  rules  and 
regulations  thereunder;  specifically,  the 
proposal  provides  prompt,  appropriate, 
and  effective  discipline  for  repeat 
violations  of  Advices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
inappropriate  burden  on  competition. 

C,  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efibctiveiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20529-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


"  15  U  S.C.  78f(b)(6). 
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the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-36  and  should  be 
submitted  by  June  26,  2001. 

For  the  Commission,  By  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Kaz, 
Secretary.  ' 

(FR  Doc.  01-14028  Filed  6-4-01;  8:45  am) 
BUJNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3341,  Amdt  #1] 

State  of  Minnesota 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  29, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  March  23,  2001  and 
continuing  through  May  29,  2001.  The 
above-niunbered  Declaration  Is  also 
amended  to  include  Aitkin,  Big  Stone, 
Carlton,  Clay,  Dakota,  Kanabec,  Lac  qui 
Parle,  Mille  Lacs,  Morrison,  Mower, 
Norman,  Olmstead,  Otter  Trail,  Pine, 
Polk,  Ramsey,  RedwoOd,  Renville.  Rice, 
Sibley,  Steams,  Swift,  Todd,  Traverse, 
Wilkin  and  Wright  Counties  in  the  State 
of  Miimesota  as  disaster  areas  caused  by 
flooding  and  severe  winter  storms, 
flooding  and  tornadoes  occurring 
between  March  23.  2001  and  May  29. 
2001. 

In  addition,  applications  for  economic 
injury  loans  firom  smaU  businesses 
located  in  Becker,  Brown,  Carver,  Cass, 
Clearwater,  Cottonwood,  Crow  Wing. 
Hennepin,  Isanti,  LeSueur.  Mahnomen. 
Marshall.  McLeod,  Meeker,  Murray, 
Nicollet,  Pennington,  Red  Lake,  Scott 
and  Wadena  Counties  in  the  State  of 
Miimesota;  Mitchell  and  Howard 
Counties  in  the  State  of  Iowa;  Cass. 
Grand  Forks,  Richland  and  Traill 
Counties  in  the  State  of  North  Dakota; 
and  Grant  and  Roberts  Counties  in  the 
State  of  South  Dakota  may  be  filed  imtil 
the  specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above  named  primary 
counties  and  not  listed  here  have  been 
previously  declared. 

The  number  assigned  for  economic 
injury  in  the  State  of  North  Dakota  is 
9L7700. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 


"  17  CFR  20O.3O-3(a)(12). 


applications  for  physical  damage  is  July 
15,  2001  and  for  economic  injury  the 
deadline  is  February  15,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  May  30,  2001. 
James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  01-14111  Filed  6-4-01;  8:45  am) 

BHJJNGCOOE  8(eS-01-P 

SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Canter  Advisory  Board,  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Sunday, 
June  17,  2001,  from  9:00  a.m.  to  5:00 
p.m.  PST.  at  the  Doubletree  Hotel 
Seattle  Airport,  Seattle,  Washington, 
Cascade  Room  1  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration  or  others  present. 
Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Ellen  Thrasher,  in  writing  by  letter  or 
fax  no  later  than  June  6,  2001  in  order 
to  be  included  on  the  agenda.  For 
further  information,  please  write  or  call 
Ellen  Thrasher,  Designated  Federal 
Officer  U.  S.  Small  Business 
Administration,  409  Third  Street,  SW, 
Fourth  Floor,  Washington,  DC  20416. 
Telephone  number  (202)  205-6817, 
FAX  (202)  205-7727. 

Nancyellen  Gentile, 

Committee  Management  Officer. 

[FR  Doc.  01-14095  Filed  6-4-01;  8:45  am) 

BNJJNOCOOE  a02S-01-U 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  May  25, 
2001 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number  OST-2001-9725. 

Date  Filed:  May  21,  2001. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC31  SOUTH  0106  dated 
May  18,  2001.  Expedited  South  Pacific 


Resolutions  rl-r4.  Intended  effective 
date:  August  1,2001. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

(FR  Doc.  01-14100  Filed  6-4-01;  8:45  am] 

BILLMG  CODE  4nO-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  May  25,  2001 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procediu^s.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2001-9737. 

Date  Filed:  May  22.  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  12,  2001. 

Description:  Application  of  Vensecar 
Intemacional  C.A.  pursuant  to  49  U.S.C. 
41302  and  14  CFR  Parts  211  and  302 
(subpart  B),  requesting  a  foreign  air 
carrier  permit,  authorizing  it  to  engage 
in  scheduled  foreign  air  transportation 
of  property  and  mail  between  a  point  or 
points  in  Venezuela,  on  the  one  hand, 
and  Miami,  Florida,  on  the  other  hand, 
via  the  Netherlands  West  Indies, 
Jamaica  and  Cuba,  as  permitted  by  the 
U.S.-Venezuela  Bilateral  Air  Transport 
Services  Agreement. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

(FR  Doc.  01-14099  Filed  6-4-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-42] 

Petitions  for  Exemption;  Summary  of 
Disposlttons  of  Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  sununary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Adininistration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  May  31, 
2001. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-8805. 

Petitioner:  Executive  Jet  Sales,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EJS  to  place  and 
maintain  its  inspection  procedures 
manual  (IPM)  in  a  number  of  fixed 
locations  within  its  repair  station 
facility  rather  than  giving  a  copy  of  its 
IPM  to  each  of  its  supervisory  and 
inspection  persoimel.  Grant,  05/04/ 
2001,  Exemption  No.  7530. 

Docket  No.:  FAA-2001-881 1 
(previously  Docket  No.  28884). 

Petitioner:  Aero  Sky. 

Section  of  14  CFR  Affected:  14  CFR 
145.37(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aero  Sky  to 
continue  to  hold  an  FAA  repair  station 
certificate  (certificate  No.  KQ7R556N) 
without  having  suitable  permanent 


housing  facilities  for  at  least  one  of  the 
heaviest  aircraft  within  the  weight  class 
of  the  rating  it  holds.  Gmnt,  05/10/2001, 
Exemption  No.  66738. 

Docket  No.:  FAA-2001-8750 
(previously  Docket  No.  27429). 

Petitioner:  Community  College  of  the 
Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
147.31(c)(2)(iii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  U.S.  Air  Force 
aviation  maintenance  technicians  who 
have  completed  military  aviation 
maintenance  training  courses  to  be 
evaluated  using  the  same  criteria  that  is 
used  for  the  civilian  sector.  Gmnt,  05/ 
03/2001,  Exemption  No.  6094C. 

[FR  Doc.  01-14110  Filed  6-4-01;  8:45  am)- 

BILUNO  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  A\rpon  Certification  Issues 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  annoimces  a 
public  meeting  of  the  Federal  Aviation 
Administration's  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Airport 
Certification  issues. 

DATES:  The  meeting  will  be  held  on  June 
21,  2001,  from  1  p.m.  to  5  p.m.  Arrange 
for  presentations  by  June  13.  2001. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administratioii. 
800  Independence  Ave.  SW..  room  833. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marisa  Mullen.  FAA.  Office  of 
Rulemaking  (ARM-205),  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-7653,  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  Jime  21,  2001,  from  1  p.m.  to 
5  p.m.  at  the  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  room  813,  Washington,  DC  20591. 
The  agenda  will  include: 

1 .  Opening  Remarks 

2.  Committee  Administration 

3.  ARAC  Process  Briefing 

4.  Friction  Measurement  and  Signing 
Working  Group  Report  and  ARAC 
Decision 


5.  New  Task — Rescue  and  Firefighting 
Requirements  Working  Group 

6.  Future  Meetings 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
wishing  to  participate  by  teleconference 
if  we  receive  notification  before  June  13, 
2001.  Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  Hsted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
Metropolitan  area  will  be  responsible 
for  paying  long  distance  charges. 

The  public  must  make  arrangements 
by  Jime  13,  2001,  to  present  oral 
statements  at  the  meeting.  The  public 
may  present  written  statements  to  the 
committee  at  any  time  by  providing  25 
copies  to  the  Assistant  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  PubUc  statements  will  only  be 
considered  if  time  permits.  In  addition, 
sign  and  oral  interpretation,  as  well  as 
an  assistive  listening  device,  can  be 
made  available,  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  May  30, 
2001. 

Ben  Castellano, 

Assistant  Executive  Director  for  Airport 
Certification  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  01-14108  Filed  6-4-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatton  Administratk>n 

Notice  of  intent  to  rule  on  Applicatk>n 
(01-14-C-OO-CHO)  To  Use  the 
Revenue  From  A  Passenger  Facility 
Charge  (PFC)  at  Charlottesville- 
Albemarie  Airport,  ChartottesvUie, 
Virginia 

agency:  Federal  Aviation 
Administi^tion  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  passenger  facility  charge 
(PFC)  at  Charlottesville- Albemarle 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  DC  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
orbeforejuly  5,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Arthur  Winder,  Project 
Manager,  Washington  Airports  District 
Office,  23723  Air  Freight  Lane,  Suite 
210.  Dulles,  VA  22016. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Bryan  O. 
Elliott,  Director  of  Aviation,  of  the 
Charlottesville-Albemarle  Airport 
Authority  at  the  following  address: 
Charlottesville- Albemarle  Airport,  201 
Bowen  Loop,  Charlottesville,  Virginia 
22901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  conunents 
previously  provided  to  the 
Charlottesville-Albemarle  Airport 
Authority  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Winder,  Program  Manager, 
Wahington  Airports  District  Office, 
23723  Air  Freight  Lane,  Suite  210, 
Dulles,  VA  22016,  (703)  661-1363.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenuS  from  a  PFC  at 
Charlottesville- Albemarle  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  10,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Charlottesville-Albemarle 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve.or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
15,2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-14-C-OO- 
CHO. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2004. 

Proposed  charge  expiration  date: 
January  1,2005. 

Total  estimated  PFC  revenue: 
$220,000. 

Brief  description  of  proposed 
project(s): 
Extend  Rimway  3  Safety  Area,  Phase  III 

(Impose  &  Use) 


PFC  Project  Administration  Fees 

(Impose  &  Use) 
Air  Carrier  Terminal  Refurbishment 

(Design)  Phase  n  (Impose  &  Use) 
Acquire  Snow  Removal  Equiptnent 

Carrier  Vehicle  (Impose  &  Use) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  filing  FAA  Form 
1800-31  and  foreign  air  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATKW  CONTACT  and  at  the  FAA 
regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  AEA-610,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice    ' 
and  other  dociunents  germane  to  the 
application  in  person  at  the 
Charlottesville-Albemarle  Airport. 

Issued  in  Dulles,  Va.  22016,  May  24,  2001. 
Terry  J.  Page,  . 

Manager,  Washington  Airports  District  Office. 
(FR  Doc.  01-14109  Filed  6-4-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  AdmlnistratkMi 

Environmental  Impact  Statement  on 
the  Central  Conrldor  Project  Located 
Between  Minneapolis  and  St.  Paul, 
Minnesota 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  is  issuing  this 
notice  to  advise  interested  agencies  and 
the  public  that,  in  accordance  with  the 
National  Environmental  Policy  Act,  an 
Environmental  Impact  Statement  (EIS) 
is  being  prepared  for  the  Central 
Corridor  Transit  Project  located  between 
Minneapolis  and  St.  Paul,  Minnesota. 
DATES:  One  Interagency  Scoping 
Meeting  and  two  Public  Scoping 
Meetings  will  be  held  on  the  following 
dates  and  times  at  the  locations 
indicated. 

Interagency  Scoping  Meeting 

Tuesday,  June  26,  2001,  from  2:00  p.m. 
to  4:00  p.m.,  Sheraton  Midway,  400 
North  Hamline  Avenue,  St.  Paul, 
Minnesota  55104, 

Public  Scoping  Meetings 

Tuesday,  June  26,  2001,  8:00  a.m.  to 
9:30  a.m.,  Sheraton  Midway,  400 


North  Hamline  Avenue,  St.  Paul, 
Minnesota  55104 
Tuesday,  June  26,  2001,  5:00  p.m.  to 
8:00  p.m.,  Lifetrack  Resources  Job 
Search  Center,  709  University  Avenue 
West,  St.  Paul.  Minnesota  55104 
Wednesday,  June  27,  2001,  5:00  p.m.  to 
8:00  p.m.,  Radisson  Metrodome,  615 
Washington  Avenue  SE., 
Minneapolis,  Minnesota  55414 
ADDRESSES:  Written  comments  on  the 
scope  of  the  analysis  and  impacts  to  be 
considered  should  be  sent  by  Jvdy  20, 
2001  to:  Mr.  Steve  Morris,  Project 
Manager,  Ramsey  Coimty  Regional 
Raihoad  Authority  (RCRRA),  50  West 
Kellogg  Boulevard,  Suite  665,  St.  Paul, 
Minnesota  55102,  Telephone:  (651) 
266-2784,  Fax:  (651)  266-2761,  E-mail: 
steve.morris@co.ramsey.mn.us,  TDD:  1 
800  627-3529. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joel  P.  Ettinger,  Regional  Administrator, 
Federal  Transit  Administration  (FTA), 
Region  V,  200  West  Adams  Street,  Suite 
2410,  Chicago,  Illinois  60606, 
Telephone:  (312)  353-2789. 
SUPPLEMENTARY  INFORMATION:  The  FTA 
(the  federal  lead  agency  for  this  action) 
in  cooperation  with  the  Ramsey  County 
Regional  Raihoad  Authority  (RCRRA), 
the  local  lead  agency,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Central  Corridor  Transit  Project. 

I.  Scoping 

The  FTA  and  the  RCRRA  invite 
interested  individuals,  organizations 
and  federal,  state  and  local  agencies  to 
participate  in:  defining  the  options  to  be 
evaluated  in  the  EIS;  in  identifying  the 
social,  economic  and  environmental 
impacts  to  be  evaluated;  and  suggesting 
alternative  options  that  are  less  costly  or 
have  fewer  environmental  impacts 
while  achieving  similar  transportation 
objectives.  An  information  packet, 
referred  to  as  the  Scoping  Booklet  is 
being  circulated  to  all  federal,  state  and 
local  agencies  having  jurisdiction  in  the 
project,  and  all  interested  parties 
currently  on  the  RCRRA  mailing  list. 
Other  interested  parties  may  request  this 
Scoping  Booklet  by  contacting  Steve 
Morris  at  the  address  indicated  above. 

Three  Public  Scoping  Meetings  will 
be  held  in  the  study  area.  The  first  will 
be  held  from  8:00  to  9:30  a.m.  on 
Tuesday,  June  26,  2001,  at  the  Sheraton 
Midway,  400  North  Hamline  Avenue, 
St.  Paul,  Minnesota.  The  second  will  be 
held  from  5:00  p.m.  to  8:00  p.m.  on 
Tuesday,  June  26,  2001,  at  the  Lifetrack 
Resources  Job  Search  Center,  709 
University  Avenue  West,  St.  Paul, 
Minnesota.  The  third  Public  Scoping 
Meeting  will  be  held  from  5:00  p.m.  to 
8:00  p.m.  on  Wednesday,  June  27,  2001, 
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at  the  Radisson  Metrodome,  615 
Washington  Avenue  Southeast, 
Minneapolis,  Minnesota.  One 
Interagency  Scoping  Meeting  will  be 
held  from  2:00  p.m.  to  4:00  p.m.  on 
Tuesday,  June  26,  2001,  at  the  Sheraton 
Midway,  400  North  Hamline  Avenue, 
St.  Paul,  Minnesota.  People  with  special 
needs  should  call  Steve  Morris  at  (651) 
266-2784.  The  buildings  are  accessible 
to  persons  with  disabilities. 

Scoping  comments  may  be  made 
orally  at  die  Public  Scoping  Meetings  or 
in  writing  by  July  20,  2001.  Comments 
or  questions  should  be  directed  to  Mr. 
Steve  Morris  at  the  address  indicated 
above. 

n.  Description  of  the  Study  Area  and 
Transportation  Needs 

The  Central  Corridor  study  area  is 
described  as  the  11 -mile  corridor 
extending  between  Minneapolis  and 
Saint  Paul,  Minnesota  on  the  west  and 
east,  and  boimded  by  the  Biulington 
Northern-Santa  Fe  (BNSF)  Northern 
Mainline  on  the  north  and  the  Canadian 
Pacific  Railroad  (CP  Railway)  Shortline 
Raifroad  on  the  south.  The  proposed 
Central  Corridor  would  connect  the 
central  business  districts  of  Minneapolis 
and  St.  Paul,  and  the  University  of 
Minnesota,  and  would  serve  the  transit- 
dependent  popidation  located  within 
the  study  area. 

Throughout  the  last  two  decades,  the 
Central  Corridor  has  been  the  focus  of 
several  studies  regarding  the  feasibility 
of  various  mass  transit  modes.  Each  of 
these  studies  has  identified  the  Central 
Corridor  as  the  region's  priority  corridor 
for  mass  transit  investment.  The  current 
2020  Long-Range  Transportation  Plan 
and  the  State  Transportation 
Improvement  Program  (STIP)  both 
include  funding  commitments  for  the 
Central  Corridor  Project. 

hi  February  2000.  the  RCRRA 
initiated  the  Central  Corridor  Transit 
Study  to  identify  the  mass  transit 
options  for  the  Central  Corridor. 
Preliminary  phases  of  the  study 
identified  the  purpose  and  need  for 
transportation  improvements  in  the 
corridor  and  identified  and  screened 
potential  mass  transit  options  that 
would  meet  the  purpose  and  need.  The 
purpose  and  need  for  transportation 
improvements  in  the  study  area  were 
focused  on  three  principal  areas: 
economic  opportunity  and  investment; 
communities  and  environment;  and 
transportation  and  mobility.  Following  a 
multiple-phase  screening  process,  it  was 
determined  that  the  potential  mass 
transit  options  that  would  address  the 
purpose  and  need  for  the  Central 
Corridor  included:  Light  Rail  Transit 


(LRT);  Busway/  Bus  Rapid  Transit 
(BRT),  and  Commuter  Rail. 

Although  two  commuter  rail  options 
were  being  considered  during  the 
preliminary  phases  of  the  Central 
Corridor  Transit  Study,  the  evaluation 
of  the  commuter  rail  options  will  be 
deferred  to  a  separate  environmental 
document  based  on  regional  commuter 
rail  connections  and  system  planning, 
funding  and  operating  agency 
responsibility. 

A  public  involvement  program  has 
been  developed  and  initiated  with  a 
website,  newsletters,  informational 
meetings,  and  public  hearings. 

m.  Alternatives 

The  transit  modes  initially  considered 
for  the  Central  Corridor  included:  Bus 
Transit,  Busway/Bus  Rapid  Transit, 
Light  Rail  Transit,  Commuter  Rail, 
Streetcar,  Heavy  Rail  Transit,  Monorail, 
Automated  Guideway  Transit,  Personal 
Rapid  Transit,  and  Magnetic  Levitation. 
The  seven  route  alignments  initially 
studied  were  the  Burlington  Northern 
Santa  Fe  Northern  Mainline,  the 
Burlington  Northern  Santa  Fe  Southern 
Mainline,  the  Pierce  Butler  Route, 
University  Avenue,  1-94,  the  Canadian 
Pacific  Rail,  and  the  Canadian  Pacific 
Rail  West. 

The  transportation  alternatives 
currently  proposed  for  consideration  for 
the  Central  Corridor  Draft  EIS  include: 

1.  No-Build  Alternative — No  change  to 
transportation  services  or  facilities  in 
the  Central  Corridor  beyond  afready 
committed  projects.  This  includes  only 
those  roadway  and  transit 
improvements  defined  in  the 
appropriate  agencies'  Long  Range 
Transportation  Plans  and  Transit 
Development  Plans  for  which  funding 
has  been  committed. 

2.  Transportation  System 
Management  (TSM)  Alternative — Low 
cost  transportation  infrastructure  and 
bus  transit  improvements  for  the  Central 
Corridor.  Intelligent  Transportation 
Systems  (ITS),  Travel  Demand 
Management  (TDM),  bus  operations  and 
other  TSM  improvements  will  be 
included  in  this  alternative. 

3.  Busway/Bus  Rapid  Transit  (BRT) 
Alternative — A  Busway/Bus  Rapid 
Transit  (BRT)  line  to  be  constructed 
with  several  station  stops  between 
downtown  Minneapolis,  the  University 
of  Minnesota  and  downtown  St.  Paul, 
primarily  in  exclusive  guideway  in  the 
center  of  University  Avenue.  The 
alternative  would  include  all  facilities 
associated  with  the  construction  and 
operations  of  the  Busway/BRT, 
including  right-of-way,  stnictiu^s,  and 
stations,  as  well  as  Busway/BRT,  feeder 
bus  and  rail  operating  plans.  The 


Busway/BRT  alternative  would  also 
incorporate  the  elements  of  the  No- 
Build  and  TSM  alternatives. 

4.  Light  Rail  Transit  (LRT) 
Alternatives— A  Light  Rail  Transit  (LRT) 
line  to  be  constructed  with  several 
station  stops  between  downtown 
Minneapolis,  the  University  of 
Minnesota  and  downtown  St.  Paul,  on 
either  University  Avenue  or  1-94.  Both 
the  University  Avenue  and  1-94  LRT 
alternative  would  incorporate  the  . 
elements  of  the  No-Build  and  TSM 
alternatives. 

The  1-94  LRT  Alternative  would 
provide  LRT  service,  primarily  in 
barrier-separated  exclusive  lanes  in  the 
median  of  1-94.  The  alternative  would 
include  all  facilities  associated  with  the 
construction  and  operations  of  the  LRT, 
including  right-of-way,  tracks, 
structures,  and  stations,  as  well  as  LRT, 
feeder  bus  and  rail  operating  plans. 

The  University  Avenue  LRT 
Alternative  would  provide  LRT  service, 
primarily  in  exclusive  lanes  in  the 
center  of  University  Avenue.  The 
alternative  would  include  all  facilities 
associated  with  the  construction  and 
operations  of  the  LRT,  including  right- 
of-way,  tracks,  structures,  and  stations, 
as  well  as  LRT,  feeder  bus  and  rail 
operating  plans. 

IV.  Probable  Efiects/Potential  Impacts 
for  Analysis 

The  FTA  and  the  RCRRA  will 
consider  probable  effects  and 
potentially  significant  impacts  to  social, 
economic  and  environmental  factors 
associated  with  the  alternatives  under 
evaluation  in  the  EIS.  Potential 
environmental  issues  to  be  addressed 
will  include:  Land  use,  historic  and 
archaeological  resources,  traffic  and 
parking,  noise  and  vibration, 
environmental  justice,  regulatory 
floodway/floodplain  encroachments, 
coordination  with  transportation  and 
economic  development  projects,  and 
construction  impacts.  Other  issues  to  be 
addressed  in  the  EIS  include:  natiu^ 
areas,  ecosystems,  rare  and  endangered 
species,  water  resources,  air/surface 
water  and  groundwater  quality,  energy, 
potentially  contaminated  sites, 
displacements  and  relocations,  and 
parklands.  The  potential  impacts  will  be 
evaluated  for  both  the  construction 
period  and  the  long-term  operations 
I)eriod  of  each  alternative  considered.  In 
addition,  the  cumulative  effects  of  the 
proposed  project  alternatives  will  be 
identified.  Measures  to  avoid  or  mitigate 
any  significant  adverse  impacts  will  be 
developed. 


30264 


Federal  Register /Vol.  66,  No.  108 /Tuesday,  June  5,  2001 /Notices 


V.  FTA  Procedures 

In  accordance  the  regulations  and 
giiidance  established  by  the  Council  on 
Environmental  Quality  (CEQ),  as  well  as 
the  Code  of  Federal  Regulations,  Title 
23,  Part  771  (23  CFR  771)  of  the  FHWA/ 
FTA  environmental  regulations  and 
policies,  the  EIS  will  include  an 
analysis  of  the  social,  economic  and 
environmental  impacts  of  each  of  the 
alternatives  selected  for  evaluation.  The 
EIS  will  also  comply  with  the 
requirements  of  the  1990  Clean  Air  Act 
Amendments  (CAAA)  and  with 
Executive  Order  12898  regarding 
Environmental  Justice.  After  its 
publication,  the  Draft  Environmental 
Impact  Statement  (DEIS)  will  be 
available  for  public  and  agency  review 
and  comment.  Public  bearings  will  be 
held  on  the  DEIS. 

The  Final  EIS  will  consider  comments 
received  during  the  DEIS  public  review 
and  will  identify  the  preferred 
alternative.  Opportunity  for  additional 
public  conmient  will  be  provided 
throughout  all  phases  of  project 
development. 

Issued  on:  May  30.  2001. 
loel  P.  Ettinger, 

Region  5  Administrator,  Federal  Tmnsit 
Administration,  Chicago,  Illinois. 

[FR  Doc.  01-14102  Filed  6-4-01;  8:45  am) 

MJJNG  CODE  4910-«7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-9732] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconfonning  1993 
Ford  Mustang  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993  Ford 
Mustang  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1993  Ford 
Mustang  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 


complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  July  5,  2001. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm.l 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Comphance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("WETL")  (Registered  hnporter  90-005) 
has  petitioned  NHTSA  to  decide 
whether  1993  Ford  Mustang  passenger 
cars  originally  manufactured  for  the 
Eiutjpean  market  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  WETL  believes  are 
substantially  similar  are  1993  Ford 
Mustang  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 


The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1993  Ford 
Mustang  passenger  cars  to  their  U.S.- 
certified  counterparts,  and  foimd  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1993  Ford  Mustang 
passenger  cars,  as  originally 
manufactiu«d,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1993  Ford  Mustang 
passenger  cars  are  identical  to  their  U.S. 
certified  coimterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *,  103  Defrosting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  108  Lamps, 
Reflective  Devices  and  Associated 
Equipment,  109  New  Pneumatic  Tires, 
111  Rearview  Mirror,  113  Hood  Latch 
Systems,  114  Theft  Protection,  116 
Brake  Fluid,  118  Power  Window 
Systems,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
21 A  Side  Impact  Protection,  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  301  Fuel  System  Integrity,  and 
302  Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1993  Ford  Mustang 
passenger  cars  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581  and 
the  Vehicle  Identification  Number  plate 
requirement  of  49  CFR  part  565. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1993  Ford  Mustang 
passenger  cars  are  not  identical  to  their 
U.S.  certified  counterparts,  as  specified 
below,  but  still  comply  with  the 
following  Standard  in  the  manner 
indicated: 

Standard  No.  101  Controls  and 
Displays:  the  speedometer  indicates 
both  kilometers  per  hour  and  mile  per 
hour.  The  odometer  indicates  kilometers 
and  is  labeled  as  such.  The  brake 
warning  indicator  meets  the 
requirements. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
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altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  side  door  jamb  to  meet  the 
requirements  of  49  CFR  part  567. 

Additionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  ensure  diat  they  are 
equipped  with  U.S.-model  anti-theft 
devices,  and  that  all  vehicle  that  are  not 
BO  equipped  will  be  modified  to  comply 
with  the  Theft  Prevention  Standard  at 
49  CFR  part  541. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401 , 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  May  29,  2001. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  01-14101  Filed  6-4-01;  8:45  am] 
BILUNO  CODE  4910-S9-P 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  for  0MB  Review; 
Comment  Request 

May  25,  2001. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiu7  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  5,  2001  to  be 
assured  of  consideration. 

Financial  Management  Service  (EMS) 

OMB  Number:  1510-0059. 

Fonn  Number:  SF  5510. 

Type  of  Review:  Extension. 

Title:  Authorization  Agreement  for 
Preauthorized  Payment. 

Description:  Preauthorized  payment  is 
used  by  remitters  (individuals  and 
corporations)  to  authorize  electronic 
funds  transfers  from  the  bank  accounts 
maintained  at  financial  institutions  for 
government  agencies  to  collect  monies. 

Respondents:  Business  or  other  for- 
prdfit,  individuals  or  households. 
Federal  Government. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  144,  PGP  II, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  01-14113  Filed  6-4-01;  8:45  am) 
BUJJNG  COOE  4riO-35-P 


DEPARTMErfT  OF  THE  TREASURY 
Customs  Service 

[T.D.  01-42] 

Customs  Accreditation  of  Robinson 
International  (USA)  Incorporated  as  a 
Commercial  Laboratory 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  Accreditation  of 
Robinson  International  (USA)  Inc.  of 
Houston,  Texas,  as  a  Commercial 
Laboratory. 

SUMMARY:  Robinson  International  (USA) 
Inc.  of  Houston,  Texas,  has  applied  to 
U.S.  Customs  under  Part  151.12  of  the 
Customs  Regulations  for  accreditation  as 
a  commercial  laboratory  to  analyze 
petroleum  product  imder  Chapter  27 
and  Chapter  29  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Customs  has  determined  that  this 


company  meets  all  of  the  requirements 
for  accreditation  as  a  commercial 
laboratory.  Specifically,  Robinson 
International  (USA)  Inc.  has  been 
granted  accreditation  to  perform  the 
following  tests  methods  only:  (1)  API 
Gravity  by  Hydrometer,  ASTM  D287:  (2) 
Percent  by  Weight  of  Sulfur  by  X-Ray 
Fluorescence,  ASTM  D4294;  (3) 
Sediment  in  Crude  Oils  and  Fuel  Oils 
by  Extraction,  ASTM  D473;  (4)  Water  in 
Crude  Oil  by  Distillation,  ASTM  D4006. 
Therefore,  in  accordance  with  Part 
151.12  of  the  Customs  RegiUations, 
Robinson  International  (USA)  Inc.  of 
Houston,  Texas,  is  hereby  accredited  to 
analyze  the  products  named  above. 

Locati'o/i .-Robinson  International 
(USA)  Inc.  accredited  site  is  located  at: 
4500  South  Wayside  Drive,  #101. 
Houston,  Texas,  77207. 
EFFECTIVE  DATE:  Jime  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Parker,  National  Quality 
Manager,  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  Suite  1500 
North.  Washington,  DC  20229.  (202) 
927-1060. 

Dated:  May  30.  2001. 

U*A  3*  KcCScf 

Executive  Director,  Laboratories  and 

Scientific  Services. 

[FR  Doc.  01-14060  Filed  6-4-01;  8:45  am) 

MLUNG  COOE  4t20-(»-P 


DEPARTMEffT  OF  THE  TREASURY 

Customs  Service 

Announcement  of  a  National  Customs 
Automation  Program  Test:  The 
International  Trade  Data  Systam  (TTDS) 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  dociunent  annoimces 
Customs  plan  to  conduct  a  pUot  test  of 
the  International  Trade  Data  System 
(ITDS),  an  interagency  system  designed 
to  enable  various  federal  trade  agencies 
to  share  a  standard  set  of  data  in  order 
to  effect  the  more  efficient  electronic 
release  of  goods,  conveyances,  and 
crews.  The  pilot  will  be  conducted  for 
trucks  only  at  the  port  of  Buffalo,  New 
York.  Under  the  pilot,  a  participant  will 
submit  relevant  information  to  ITDS  to 
effect  an  importation,  and  ITDS  will 
transmit  certain  elements  of  this 
information  to  pertinent  agencies  for 
processing  the  importation.  This 
document  explains  the  ITDS  system, 
invites  public  comments  concerning  any 
aspect  of  the  pilot,  informs  interested 
members  of  the  public  of  the  eligibility 
requirements  for  voluntary  participation 
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in  the  pilot,  and  describes  the 
prtx:edures  to  be  followed  under  the 
pilot  program. 

DATES:  The  pilot  will  commence  at  the 
port  of  Buffalo  no  sooner  than  June  18, 
2001 ,  first  at  the  Peace  Bridge  location 
and  30  days  later  at  the  Lewiston  Bridge 
location.  It  will  run  for  15  months  and 
may  be  extended.  Applications  to 
participate  in  the  pilot  may  be 
submitted  throughout  its  duration. 
Written  comments  concerning  this 
notice,  including  eligibility  standards 
and  information  submission,  must  be 
received  on  or  before  July  5,  2001. 
ADDRESSES:  Written  comments 
regarding  this  notice  and  applications 
for  voluntary  participation  in  the  pilot 
should  be  addressed  to  Janet  Pence, 
Chief,  Client  Representative  Branch, 
Office  of  Information  and  Technology, 
7501  Boston  Boulevard,  Springfield,  VA 
22153.  Application  forms  will  be 
available  on  the  Internet  at 
www.itds.  treas.gov/register 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  information  regarding  the 
test  program  and  the  application 
process:  Janet  Pence  at  (703)  921-7500. 
Additional  information  concerning 
ITDS  can  be  obtained  on  the  Internet  at 
www.itds.  treas.gov 
SUPPLEMENTARY  INFORMATION: 

Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act).  Public  Law  103-182, 107  Stat. 
2057  (December  8,  1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  Title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP), 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  101.9(b)  of  the 
Customs  Regulations  (19  CFR  101.9(b)) 
provides  for  the  testing  of  NCAP 
components  (see  T.D.  95-21).  This  pilot 
test  is  established  pursuant  to  those 
regulations. 

The  International  Trade  Data  System 
(ITDS)  is  a  federal  government 
information  technology  initiative 
(Initiative  IT06)  of  the  National 
Performance  Review.  The  goal  of  the 
initiative  is  to  implement  an  integrated 
government-wide  system  for  the 
electronic  collection,  use,  and 
dissemination  of  international  trade 
data.  The  ITDS  was  chartered  in 
September  of  1995  imder  then- Vice 
President  Gore's  memorandum, 
"Implementing  the  International  Trade 
Data  System"  (September  15. 1995).  and 
was  reaffirmed  in  the  Government 
Information  Technology  Services  Board 
report,  "Access  America:  Reengineering 


Through  Information  Technology" 
(February  1997). 

Initially,  a  special  project  office  for 
the  ITDS  system  was  established  under 
the  Secretary  of  the  Treasury.  On 
November  17, 1999,  the  ITDS  office  and 
its  functions  and  support  were 
transferred  to  the  Customs  Service 
where  it  is  now  part  of  the  Office  of 
Information  and  Technology.  A  multi- 
agency  board  of  directors,  currently 
chaired  by  a  representative  of  the  U.S. 
International  Trade  Commission,  guides 
the  ITDS  project. 

When  fully  developed,  the  ITDS 
system  will  facilitate  information 
processing  for  businesses  and  the  over 
65  federal  agencies  involved  in 
international  trade.  While  Customs 
current  automated  processing  system, 
the  Automated  Commercial  System 
(ACS),  is  designed  to  accommodate  the 
needs  of  some  federal  agencies,  ITDS 
will  be  designed  to  accommodate  all 
agencies  that  need  international  trade 
data,  including  those  agencies  not 
serviced  by  the  current  ACS  system. 

When  importing  or  exporting,  trade 
participants  (traders)  are  required  to 
submit  information  to  appropriate  trade 
agencies  to  enable  agencies  to 
determine,  for  example,  the  legal 
admissibility  of  imported  merchandise, 
the  duty  applicable  to  imported 
merchandise,  the  safe  or  unsafe 
condition  of  a  truck  intended  to  be  used 
on  U.S.  highways,  or  whether  food 
products  are  safe  for  consumption. 
Currently,  traders  are  required  to 
provide  this  information  to  each 
individual  trade  agency  using  a  variety 
of  different  automated  systems,  a 
multitude  of  paper  forms,  or  a 
combination  of  systems  and  forms.  The 
United  Nations  Conference  on  Trade 
and  Development  (UNCTAD)  has 
estimated  that  submission  of  redundant 
information  and  preparation  of 
docimientation  is  equal  to  4-6%  of  the 
cost  of  the  merchandise. 

With  ITDS.  traders  will  submit 
standard  electronic  data  for  imports  or 
exports  only  once  to  ITDS.  Then,  ITDS 
will  distribute  this  standard  data  to  the 
pertinent  federal  agencies  that  have  an 
interest  in  the  transaction  for  their 
selectivity  and  risk  assessment.  The 
ITDS  will  provide  each  agency  only 
information  that  is  relevant  to  its 
mission.  Thus,  the  ITDS  system  will 
serve  as  a  government  data  collection 
and  distribution  facility,  a  "single 
window"  system  throu^  which 
information  necessary  to  trade 
transactions  can  flow  efficiently  from 
traders  to  agencies.  By  using  this  single 
window,  traders  will  be  relieved  of  the 
burden  of  submitting  the  same 
information  to  multiple  federal 


agencies.  The  ITDS  system  will  support 
the  processes  of  multiple  agencies, 
including  data  collection,  processing, 
use.  dissemination,  and  storage. 
Ultimately,  ITDS  will  become  the 
central  data  collection  system  for  all 
federal  agencies  that,  by  law,  require 
international  trade  data.  As  such,  it  will 
be  the  single,  most  convenient  point  for 
accessing  that  data. 

In  addition  to  assisting  federal 
government  agencies  in  the  processing 
of  import  and  export  transactions,  ITDS 
will  provide  the  framework  to  collect 
information  on  behalf  of  those  agencies 
and  will  enable  Customs  to  more 
effectively  assist  them  in  enforcing  laws 
tmd  regulations  relating  to  international 
trade  and  transportation. 

Development  of  ITDS  will  be 
coordinated  with  the  development  of 
the  Customs  Automated  Commercial 
Environment  (ACE),  the  broader 
Customs  Modernization  effort,  and  the 
current  and  future  requirements  of  other 
agencies'  processing  systems.  Trade  data 
will  flow  to  and  from  ACE  through 
ITDS. 

/.  The  ITDS  Pilot 

A  pilot  test  (hereafter,  pilot)  involving 
individual  federal  agencies  is  an 
important  part  of  the  ITDS  design  and 
implementation  plan.  The  pilot  will  be 
the  first  in  a  series  of  initiatives  to 
develop  a  fully  integrated, 
comprehensive  trade  data  processing 
system.  The  pilot  will  test  an 
infrastructure  of  hardware  and  software 
architecture  to  demonstrate  ITDS  as  a 
viable  system  for  the  collection  and 
dissemination  of  commercial  trade  data 
in  a  fully  electronic  environment. 

The  agencies  participating  in  the  ITDS 
pilot  are:  The  U.S.  Customs  Service,  the 
Immigration  and  Naturalization  Service 
(INS),  the  Food  and  Drug 
Administration  (FDA),  and  the 
Department  of  Transportation's  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA). 

The  initial  focus  of  the  pilot  will  be 
on  adapting  to  existing  government  and 
trade  systems.  Because  the  ITDS  system 
will  interface  with  these  existing 
systems,  the  full  ITDS  standard  data-set 
will  not  be  used.  The  pilot  will  provide 
the  necessary  software  infrastructure  to 
allow  the  govenmient  and  the  trade  to 
migrate  toward  use  of  the  standard  data- 
set  as  ITDS  is  further  developed. 
Essentially,  the  pilot  will  test  the  ability 
of  traders  and  motor  carriers  to  provide 
the  required  data  and  the  ability  of  the 
government  to  effectively  share  this  data 
among  several  federal  trade  agencies 
and  to  integrate  the  results  of  the 
agencies'  processing. 
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Following  the  pilot,  ITDS  will  move 
forward  through  various  phases  of 
implementation  designed  to: 
— Reduce  the  cost  and  burden  of 
processing  international  trade 
transactions  for  both  the  private  trade 
community  and  the  government; 
— ^Provide  the  trade  wim  a  standard  data 
set  and  a  single  system  for  import, 
export,  and  transit  procedures  relative 
to  the  goods  involved  and  the 
transportation  employed 
(conveyances  and  crew); 
—Improve  compliance  with  government 
trade  requirements  [e.g.,  public  health 
and  safety  rules,  export  controls,  etc.); 
and 
—Provide  users  with  access  to  more 
accurate,  thorough,  and  timely 
international  trade  data. 

n.  The  rPDS  Pilot  Process 

For  merchandise  that  is  processed 
through  the  ITDS  pilot,  both  the 
importer  (or  its  customs  broker)  who 
files  the  ITDS  pilot  entry  and  the  carrier 
transporting  the  merchandise  (or  its 
authorized  agent)  who  files  the  ITDS 
pilot  manifest  must  be  participants  in 
the  ITDS  pilot.  (Note  that  there  is  one 
exception  to  the  importer  or  its  broker 
filing  an  electronic  ITDS  pilot  entry: 
where  in-bond  merchandise  is 
processed  through  ITDS.  the  manifest  is 
filed  under  ordinary  ITDS  procedures, 
but  the  entry  in  the  form  of  a  paper  CF 
7512  is  filed  at  the  secondary  inspection 
station  by  the  carrier  or  the  importer's 
broker.)  At  this  point,  the  only  carriers 
that  may  participate  are  truckers 
transporting  merchandise  between 
Canada  and  the  United  States  through 
the  Peace  Bridge  or  the  Lewiston  Bridge. 
A  high  degree  of  coordination  will  be 
required  between  the  participating 
manifest  filers  and  entry  filers. 

Electronic  filing  is  required  for 
participation.  Accordingly,  manifest 
filers  must  have  access  to  the  Internet  in 
order  to  submit  the  required  web-based 
manifest  (see  "Manifest  filing"  below) 
and  entry  filers  must  be  operational 
participants  in  the  Automated  Broker 
Interface  (ABI)  program  (see  19  CFR  Part 
143,  Subpart  A).  Entry  filers  also  must 
develop  the  technical  capacity  to  batch 
and  address  ITDS  pilot  entries  and 
related  transactions  separately  from 
non-pilot  ABI  transactions.  ITDS  entry 
filers  will  need  to  develop  mechanisms 
to  identify  truckloads  to  be  cleared 
under  ITDS  pilot  procedures. 

Normally,  the  ITDS  pilot  manifest 
(filed  by  the  carrier  or  its  authorized 
agent)  and  the  ITDS  pilot  entry 
(normally  filed  by  the  importer  or  its 
customs  broker)  must  be  filed 
electronically  prior  to  arrival  (at  the 
Peace  Bridge  or  the  Lewiston  Bridge,  in 


accordance  with  this  pilot)  of  any  truck 
carrying  merchandise  being  entered 
under  the  ITDS  procedure.  (Note  again 
the  exception  for  filing  in-bond  entries 
at  the  secondary  inspection  station.)  By 
accepting  both  the  pilot  manifest  and 
the  pilot  entry  prior  to  arrival  of  a  truck, 
the  ITDS  system  will  allow  government 
agencies  to  analyze  admissibility  and 
enforcement  actions  before  the 
merchandise  arrives. 

While  the  electronic  filings  of  the 
pilot  manifest  and  entry  will  be 
accepted  in  any  sequence,  both  filings 
must  be  received  at  least  30  minutes 
prior  to  arrival  of  the  carrier  in  order  to 
permit  government  systems  to  perform 
the  necessary  pre-arrival  processing.  For 
merchandise  subject  to  FDA  regulations, 
while  it  is  preferred  that  entry  data  be 
submitted  twenty-four  hours  before 
arrival,  entry  data  must  be  submitted  at 
least  six  hours  before  arrival. 

It  is  noted  that,  except  under  the 
NCAP  Prototjrpe  (see  the  notice 
published  in  the  Federal  Register  (63 
FR  44949)  on  August  21, 1998. 
concerning  NCAP  Prototype  operations), 
trucking  companies  do  not  currently 
provide  electronic  manifest  data  to 
Customs.  Electronic  filing  of  the 
manifest  is  vital  to  this  pilot  because  the 
manifest  includes  data  required  by 
Customs,  FMCSA,  and  INS,  in  addition 
to  the  transportation  data  required  to 
link  the  arrival  of  a  truck  to  the  carrier- 
assigned  pro-bill  numbers  of  the 
merchandise  aboard  the  truck.  The  pro- 
bill  numbers,  in  turn,  link  the  manifest 
to  the  entries  for  the  shipments  aboard 
the  truck.  Carriers  can  be  assured  that 
the  ITDS  will  provide  a  secure  method 
of  sending  this  information  via  the 
Internet. 

The  Peace  Bridge  is  equipped  with 
transponder  reading  capability  in 
accordance  with  Interagency  Group 
(lAG)  specifications.  This  equipment 
can  read  the  permanently  programmed 
serial  number  transmitted  from  a  truck 
transponder  that  triggers  port 
processing.  The  Lewiston  Bridge  does 
not  have  this  capability  and  uses  bar 
code  technology  instead.  Accordingly, 
trucks  operating  with  transponders 
which  cross  only  the  Peace  Bridge  may 
not  need  a  carrier  trip  number  bar  code 
for  ITDS  processing,  but  all  trucks 
transporting  under  ITDS  procedures  via 
the  Lewiston  Bridge  must  provide  a 
carrier  trip  number  in  bar  code  format 
to  the  Customs  Inspector  in  the  primary 
inspection  booth.  It  is  reconunended. 
however,  that  all  transponder-equipped 
trucks,  except  those  not  likely  to  use  the 
Lewiston  Bridge,  should  carry  a  carrier 
trip  number  bar  code  in  addition  to  the 
transponder. 


Manifest  Filing 

The  carrier,  or  an  authorized  agent  of 
the  carrier  filing  for  the  carrier,  must  file 
the  manifest  using  an  ITDS  web-form 
that  is  available  on  the  Internet.  A 
sample  of  this  form  is  available  on  the 
Internet  at  www.itds.treas.gov.  The 
Internet  web  site  will  also  provide 
filing,  arrival,  examination,  and  release 
status  information  for  each  participating 
filer's  recently  filed  manifests. 

All  shipments  of  merchandise  aboard 
the  truck  must  be  eligible  for  processing 
under  the  pilot.  Merchandise  eligible  for 
ITDS  pilot  processing  is  merchandise 
that  will  be  entered  by  consumption 
entry  or  in-bond  entry.  All  merchandise 
aboard  the  truck  must  be  reported  in  the 
manifest  and  entered  imder  ITDS  pilot 
procedures.  Shipments  for  clearance 
xmder  19  U.S.C.  1321  (section  321  of  the 
Tariff  Act  of  1930.  as  amended; 
hereafter,  section  321))  will  require 
country  of  origin  and  value  reporting 
and  an  eligibility  claim  by  the  entry 
filer.  (Under  section  321,  merchandise 
having  minimal  value  can  be  entered 
free  of  duty  or  tax  where  the  amount  of 
revenue  collected  would  be 
disproportionate  to  the  expense  and 
inconvenience  to  the  Government  in 
collecting  it.)  Shipments  for  processing 
under  in-bond  procedures  may  be 
included,  but  will  always  require 
manual  paper  processing  (CF  7512 —  in- 
bond  entry)  at  the  secondary  inspection 
station.  No  merchandise  transported  in 
an  ITDS  pilot  truckload  may  be  cleared 
under  Border  Release  Advanced 
Security  and  Selectivity  (BRASS) 
procedures. 

The  data  elements  of  the  ITDS  pilot 
manifest  include  trip-level  information 
and  standard  shipment  information,  as 
follows: 

(A)  Trip-level  information,  as  follows, 
is  reported  once  in  the  manifest  (unless 
otherwise  indicated  below): 
— Carrier  trip  number  (carrier's 
Standard  Carrier  Alpha  Code* 
(SCAC),  followed  by  a  carrier- 
assigned  niunber); 
— Conveyance  transponder  number 
(optional;  must  be  reported  if  the 
truck  will  use  a  transponder  for 
arrival  processing); 
— Carrier  number  (DUNS  number* *); 
— Manifest  filer  number  (DUNS 

nimiber**); 
— Conveyance  identification — selected 
from  list  of  pre-identified 
conveyances  (for  information  on  pre- 
identification  of  conveyances,  please 
refer  to  the  "Application"  section 
below); 
— ^Trailer-equipment  identification 
(container  or  license  plate  number 
and.  if  applicable,  seal  number,  these 
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data  elements  may  be  repeated  for 
tandems  and  containers  on  trailers); 

— Gross  shipping  weight  (in  kilograms); 

— ^Hazardous  material  indicator  (Yes  or 
No)  and  code  (if  Yes); 

— ^Driver  identiHcation — selected  from 
list  of  pre-identified  drivers  (for  more 
information  on  pre-identification  of 
drivers,  please  refer  to  the 
"Application"  section  below);  and 

— Crewmember/Passenger  numbers — 
selected  from  list  of  pre-identified 
crewmembers  and  passengers  (for 
information  on  pre-identification  of 
crewmembers,  please  refer  to  the 
"Application"  section  below). 
(B)  Standard  shipment  information  is 

required  for  each  shipment  of 

merchandise  aboard  the  truck: 

—Pro-bill  issuer  (SCAC); 

— Pro-bill  number; 

— Shipper  nimiber  (DUNS  number  or 
name  and  address); 

— ^Deliver-to  party  (DUNS  niunber  or 
name  and  address); 

— ^Entry  filer  (ACS  filer  code;  optional); 

— In-bond  status  indicator  (optional); 

— Shipping  quantity/type  of  packages; 
and 

— Description  of  cargo. 

/   (*  The  SCAC  is  a  imique  code 
assigned  by  the  Nationd  Motor  Freight 
Traffic  Association,  Inc.  (NMFTA),  to 
transportation  companies  for 
identification  piuposes.  Carriers  that  do 
not  already  have  a  SCAC  may  obtain 
one  from  NMFTA,  2200  Mill  Rd., 
Alexandria,  VA  22314-4654.  Further 
information  and  an  application  form  are 
available  at .  Annual  fees  apply. 

*  *  DUNS  numbers  are  identifiers 
issued  by  DUN  &  Bradstreet  free  of 
charge.  In  order  to  obtain  one,  ITDS 
participants  may  call  800-333-0505  or 
go  to  .  Prior  to  requesting  a  DUNS 
number,  participants  should  first  verify 
that  their  company  does  not  already 
have  a  DUNS  number  assigned.  Many 
companies  may  already  have  such 
numbers  for  other  than  international 
trade  purposes.] 

Until  the  truck  arrives  at  the 
international  border,  the  manifest 
Internet  web  form  may  be  used  to  add, 
amend,  replace  or,  if  Uie  truck  is  not  to 
be  processed  under  ITDS,  delete  a 
manifest.  The  ITDS  system  will  keep  an 
audit  file  to  record  in  chronological 
order  all  changes  made  to  manifest 
information.  Each  transaction  will  be 
edited  and  validated  on-line.  A 
particular  conveyance  transponder 
number  will  be  accepted  in  a  manifest 
only  if  all  previous  manifests  on  file 
with  the  same  conveyance  transponder 
number  are  in  "arrived"  status.  Error- 
free  manifests  will  be  stored  on  the 
ITDS  transaction  database.  Manifests 


containing  errors  will  be  returned  for 
correction. 

Entry  Filing 

For  each  shipment  of  merchandise 
reported  in  an  ITDS  pilot  manifest,  an 
entry  must  be  filed,  as  follows:  (1) 
Consumption  entries  must  be  filed 
electronically  prior  to  arrival  of  the 
cargo  at  the  international  border  (the 
port  of  Buffalo  under  the  pilot)  using 
ITDS  procedures  and  (2)  in-bond  entries 
must  be  filed  in  paper  format  (CF  7512) 
at  the  secondary  inspection  station  upon 
arrival  at  the  port.  ITDS  consumption 
entries  must  be  filed  by  the  importer  of 
record  or  a  customs  broker  on  behalf  of 
the  importer  of  record.  In-bond  entries 
may  be  filed  by  either  the  carrier,  the 
importer,  or  the  importer's  broker  at  the 
port. 

For  ITDS  consumption  entries,  entry 
data  will  be  transmitted  to  ITDS  using 
current  ABI  data  formats.  (Full  details  of 
the  data  for  these  records  can  be  found 
in  the  Customs  and  Trade  Automated 
Interface  Requirements  (CAT AIR) 
available  on  the  Internet  at 
www.customs.gov/impoexpo/auto — 
cat.htm.)  Specifically,  either  an  ABI 
Cargo  Selectivity  transaction 
(application  "HI")  or  an  ABI  Border 
Cargo  Selectivity  transaction 
(apphcation  "HN")  must  be  transmitted 
to  ITDS.  Pro-bill  numbers  transmitted  in 
entry  data  will  serve  to  link  the  entry 
with  the  appropriate  manifest. 

If  an  ABI  Cargo  Selectivity  transaction 
(application  "HI")  is  transmitted,  it 
must  include  at  least  one  "HA"  record. 
An  "HA"  record  reports  the  pro-bill  of 
a  shipment  covered  by  the  entry. 
Specifically,  in  the  "HA"  record,  the 
SCAC  code  of  the  issuer  of  the  pro-bill 
will  be  reported  in  the  "Issuer  Code  of 
Master  Bill  number"  field,  and  the  pro- 
bill  number  will  be  reported  in  the 
"Master  Bill  number"  field. 

If  an  ABI  Border  Cargo  Selectivity 
transaction  (application  "HN")  is 
transmitted,  it  must  include  at  least  one 
"OM"  (zero-M)  record.  A  "OM"  record 
reports  the  pro-bill  of  a  shipment 
covered  by  the  entry.  Specifically,  in  the 
"OM"  record,  the  SCAC  code  of  the 
issuer  of  the  pro-bill  will  be  reported  in 
the  "Issuer  of  Master  Bill  Number" 
field,  and  the  pro-bill  number  will  be 
reported  in  the  "Master  Bill  number" 
field. 

When  FDA  data  are  required  for  cargo 
release  processing,  data  satisfying  that 
agency's  requirements  will  be  reported 
in  ABI  formats  as  currently  accepted  by 
ACS.  These  data  will  be  incorporated  in 
the  ABI  Cargo  Selectivity  or  Border 
Cargo  Selectivity  transaction. 

Note  that  no  modifications  to  current 
ABI  records  are  required.  However, 


ITDS  pilot  entries  and  related 
transactions  [i.e.,  ABI  entry  status 
queries  (applications. "D"  and  "IN")  and 
other  government  agency  corrections 
(application  "CP")  for  ITDS  pilot 
entries)  must  be  batched  and  addressed 
separately  from  non-pilot  ABI  data. 
Current  ABI  data  communications 
protocols  will  be  supported. 

Where  a  shipment  is  eligible  for 
clearance  under  section  321,  the  entry 
filer  may  certify  the  shipment's 
eligibility  under  the  statute.  This  may  be 
accomplished  by  submitting  an  ABI 
section  321  eligibility  claim  (a  new  ABI 
application  for  use  only  under  the  ITDS 
pilot).  These  claims  must  be  addressed 
to  the  same  specially  assigned  ABI 
message  queue  as  are  other  ITDS  pilot 
ABI  data  and  include  the  following 
information: 

— Entry  filer  number  (ACS  filer  code); 

—Pro-bill  issuer  (SCAC); 

— Pro-bill  number; 

— Section  321  eligibility  claim; 

— Country  of  origin;  and 

— Value  of  the  shipment  in  U.S.  dollars. 

The  ITDS  pilot  system  will  not  accept 
entry  changes  after  arrival  of  cargo  at  the 
international  border.  Before  arrival  of 
the  cargo,  the  ITDS  pilot  system  will 
apply  the  same  rules  as  ACS  in 
permitting  filers  to  make  entry  data 
changes.  If  changes  are  made,  ITDS  will 
keep  an  audit  file  to  record  them  in 
chronological  order.  ITDS  entries  will 
be  edited  and  validated.  All  current  ABI 
edit  and  validation  rules,  including 
those  for  FDA  and  NHTSA  data,  will 
apply.  The  ITDS  pilot  system  will  also 
perform  additional  FDA  edits  not 
currently  performed  by  ABI.  Standard 
ABI  formats  (application  "HR"  for  Cargo 
Selectivity,  application  "HS"  for  Border 
Cargo  Selectivity,  application  "DT"  for 
other  government  agency  data 
rejections,  and  the  new  ABI  application 
for  section  321  eligibility  claims)  will  be 
used  to  return  acceptance  and  rejection 
messages  to  the  filer  of  the  entry.  Error- 
free  pilot  entries  will  be  stored  on  the 
ITDS  transaction  database.  Pilot  entries 
containing  errors  will  be  rejected  for 
correction. 

Where  merchandise  is  to  be  processed 
under  in-bond  procedures,  the  manifest 
filer  may  so  indicate  by  submitting  an 
in-bond  status  indicator  for  that 
merchandise.  As  above,  processing  of 
in-bond  merchandise  will  always 
require  manual  paper  processing  (CF 
7512 — in-bond  entry)  at  the  secondary 
inspection  station  at  the  border  port. 

Risk  Assessment 

The  ITDS  pilot  system  will  pass 
pertinent  manifest  and  entry  data  to  the 
appropriate  participating  agencies  for 
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automated  risk  assessment.  Only 
information  relevant  to  the  agency's 
mission  will  be  passed.  Based  on  the 
information  received,  a  participating 
agency  may  place  a  hold  to  prevent 
release  of  the  truck  at  the  primary 
inspection  booth. 

Agency  risk  assessment  procedures 
begin  immediately  upon  receipt  of  the 
ITDS  pilot  manifest,  as  follows: 

1.  Customs  will  perform  a  risk 
assessment  using  complete  manifest 
data.  Based  on  this  information. 
Customs  may  place  a  hold  on  the  driver, 
one  or  more  crewmembers,  the 
conveyance,  or  one  or  more  shipments. 

2.  The  FMCSA  will  perform  risk 
assessment  using  data  identifying  the 
driver,  carrier,  and  conveyance.  Based 
on  this  information,  FMCSA  may  place 
a  hold  on  the  driver  or  the  conveyance. 

3.  The  INS  will  perform  risk 
assessment  using  data  identifying  the 
driver  and  crewrmembers.  Based  on  this 
information,  INS  may  place  a  hold  on 
the  driver  or  one  or  more  crewmembers. 

Agency  risk  assessment  procedures 
begin  immediately  upon  receipt  of  the 
ITDS  pilot  entry  (other  than  an  in-l)ond 
entry),  as  follows: 

1.  The  ITDS  pilot  system  will  pass 
complete  entry  data  to  ACS.  An  ACS 
entry  record  will  be  created,  and  ACS 
cargo  selectivity  screening  will  be 
performed.  As  a  result  of  the  screening. 
Customs  may  place  a  hold  on  the 
merchandise  covered  by  the  entry. 

2.  For  commodities  subject  to  FDA 
regulation,  an  extract  of  the  entry  data 
and  all  reported  FDA  data  will  be 
passed  to  the  FDA  OASIS  system  for 
risk  assessment.  FDA  may  place  a  hold 
on  the  merchandise  covered  by  the 
entry.  (Note  that  submission  of  entry 
data  with  FDA  elements  is  preferred 
twenfy-four  hours  before  arrival  and  is, 
in  any  event,  required  at  least  six  hours 
before  arrival.) 

The  ITDS  pilot  system  will  link  each 
manifest  with  corresponding  entries  and 
consolidate  the  results  of  the 
participating  agencies'  risk  assessments. ' 
However,  no  agency's  risk  assessment 
results  will  be  communicated  to 
manifest  or  entry  filers  prior  to  arrival 
of  the  truck  at  the  primary  inspection 
booth. 

Arrival  Processing  at  the  Port 

At  the  Peace  Bridge,  arrival 
processing  will  normally  begin  when  a 
truck's  transponder  interacts  with  the 
dedicated  short-range  radio 
communications  reader  at  the  primary 
inspection  booth.  Upon  reading  the 
permanently  programmed  transponder 
niunber,  the  ITDS  system  will  initiate 
arrival  processing.  At  the  Lewiston 
Bridge,  or  at  the  Peace  Bridge  if  a  truck 


is  not  equipped  with  transponders,  the 
truck  driver  will  present  a  carrier  trip 
number  in  bar  code  format  to  the 
Customs  Inspector  in  the  primary 
inspection  booth.  By  electronically 
scanning  the  bar  code,  the  Customs 
Inspector  will  initiate  ITDS  arrival 
processing.  The  ITDS  manifest  facility 
on  the  Internet  will  provide  a  means  for 
printing  carrier  trip  number  bar  codes. 

Data  will  be  considered  incomplete 
upon  arrival  of  the  truck  if  the  manifest 
has  not  been  accepted  or  the  entry  has 
not  been  accepted  for  one  of  the 
shipments  reported  in  an  accepted 
manifest.  If  data  is  incomplete,  or  if  the 
manifest  includes  one  or  more  in-bond 
shipments,  the  primary  Customs 
Inspector  will  refer  the  truck  to  the 
secondary  inspection  station.  In  these 
cases,  the  truckload  will  be  processed 
under  standard,  non-pilot  release 
procedures. 

If  data  is  complete  upon  arrival  of  the 
truck  and  the  manifest  includes  no  in- 
bond  shipments  (i.e.,  the  manifest  and 
entry  has  been  accepted  for  each 
reported  shipment),  the  ITDS  pilot 
processing  will  proceed.  The  ITDS  pilot 
system  will  accept  no  further  changes  to 
manifest  or  entry  data  associated  with 
the  trip  after  ITDS  arrival  processing  has 
been  initiated.  The  ITDS  system  will 
retrieve  the  corresponding  manifest,  all 
associated  entry  data,  and  the  agencies' 
risk  assessment  results  and  display 
these  records  to  the  primary  Customs 
Inspector. 

The  primary  Customs  Inspector  will 
review  the  risk  assessment  results.  If  no 
agency  risk  assessment  has  resulted  in 
a  hold,  the  primary  Customs  Inspector 
generally  will  release  the  truck  and  its 
shipments  at  the  primary  inspection 
booth.  The  primary  Customs  Inspector 
may,  however,  initiate  a  hold  and  direct 
the  truck  to  the  secondary  inspection 
station.  No  paper  forms  will  be  required 
for  primary  inspection  processing,  such 
as  a  paper  manifest,  entry,  invoice,  or 
other  paperwork  (except  the  carrier  trip 
number  bar  code  for  trucks  without 
transponders). 

If  any  agency's  risk  assessment  has 
resulted  in  a  hold,  the  primary  Customs 
Inspector  will  direct  the  truck  to  the 
secondary  inspection  station.  During  the 
pilot,  there  will  be  motor  carrier  safety 
inspectors  stationed  at  the  Peace  Bridge 
and  Lewiston  Bridge  to  ensure  that 
drivers  and  vehicles  comply  with  U.S. 
commercial  vehicle  safety  requirements. 
If  a  truck  is  referred  to  the  secondary 
inspection  station,  standard  paper  entry 
dociunents  and  invoices  for  all  entries 
will  be  required  for  Customs  and  FDA 
processing. 

Following  release  of  cargo  from  either 
the  primary  inspection  booth  or  the 


secondary  examination  station,  the  ITDS 
pilot  system  will  update  the  appropriate 
ACS  entry  records  with  the  release  date. 
Entry  summary  reporting,  payment,  and 
all  other  post-entry  processing  will  be 
accomplished  under  existing 
procediues. 

m.  Eligibility  Criteria 

In  order  to  participate  in  the  ITDS 
pilot,  manifest  filers  (carriers  or  their 
agents)  must  have  access  to  the  Internet 
in  order  to  submit  the  required  web- 
based  manifest.  ITDS  trucks,  drivers, 
and  crewmembers  must  be  identified  in 
advance. 

Entry  filers  (customs  brokers  and 
importers)  who  wish  to  participate  in 
the  ITDS  pilot  must  beparticipants  in 
Customs  ABI  system.  They  must  also 
develop  the  technical  capacity  to  batch 
and  address  ITDS  pilot  entries  and 
related  transactions  separately  from 
non-pilot  ABI  transactions.  In  order  to 
ensure  proper  filing,  ITDS  pilot  entry 
filers  will  need  to  develop  mechanisms 
to  identify  truckloads  to  be  cleared 
imder  ITDS  pilot  procedures.  A  high 
degree  of  coordination  will  be  required 
between  participating  manifest  filers 
and  entry  filers. 

In  general,  approval  for  participation 
in  the  ITDS  pilot  will  be  granted  to  all 
applicants  who  meet  the  requirements 
above  and  provide  all  required 
application  information.  It  is  noted  that 
both  the  importer  (or  its  customs  broker) 
who  files  the  ITDS  pilot  entry  and  the 
carrier  (or  its  agent)  who  files  the  pilot 
manifest  must  be  participants  in  the 
ITDS  pilot  to  effect  an  entry  of 
merchandise  through  FTDS  pilot 
procedures. 

IV.  Application 

Both  manifest  filers  and  entry  filers 
who  wish  to  participate  in  this  pilot 
must  submit  an  application. 
Applications  may  be  mailed  to:  Janet 
Pence,  Chief,  Client  Representative 
Branch,  Office  of  Information  & 
Technology.  7501  Boston  Blvd., 
Springfield,  V A  22153.  Application 
forms  will  be  available  on  the  Internet 
at  www.itds.tTeas.sov I  register. 

Applications  suomitted  by  manifest 
filers  (carriers  and  their  agents)  must 
state  that  the  applicant  wishes  to 
volimtarily  participate  in  the  ITDS  pilot 
and  must  address  the  eligibility  criteria 
outlined  above.  The  application  must 
also  include  the  following  information: 
— Name  and  address  of  the  manifest 

filer; 
— Point  of  contact  name,  e-mail  address, 

and  telephone  number; 
— Alternate  point  of  contact  name,  e- 

mail  address,  and  telephone 

number; 
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— DUNS  number  of  the  manifest  filer; 

and 
— For  each  carrier  for  whom  manifests 

will  be  filed: 
— Name  and  address  of  the  carrier; 
— ^DUNS  number  of  the  carrier; 
— SCAC  of  the  carrier; 
—U.S.  DOT  number  and  type  (CA, 

MX,  or  US)  of  the  carrier  (if 

available); 
— For  each  conveyance  that  the  carrier 

expects  to  use  for  transportation  of 

ITDS  pilot  truckloads  across 

international  borders: 
— Vehicle  identification  number 

(VIN); 
— Country,  state/province,  and 

number  of  primary  registration 

license  plate; 
— ^Default  transponder  niunber  (if 

available); 
— For  each  crewmember  that  the  carrier 

expects  to  employ  for  transportation 

of  ITDS  pilot  truckloads  across  the 

international  border: 
— IRS  registration  number  (if  known); 
— Given  name; 
— If  applicable,  middle  name  and/or 

maternal  name; 
— ^Paternal  name; 
— ^Name  suffix; 
—Date  of  birth; 
— Country  of  citizenship;  and 
— For  each  driving  crewmember: 
— Country,  state/ province,  and 

number  of  commercial  driver 

license. 

Manifest  filers  will  be  required  to 
provide  the  same  information  for  new 
conveyances  and  crewmembers  that  are 
added  throughout  the  course  of  the 
pilot.  Internet  web  forms  will  be 
provided  for  submission  of  these 
updates. 

Applications  submitted  by  entry  filers 
(customs  brokers  and  importers)  who 
wish  to  participate  in  this  pilot  must 
state  that  the  applicant  wishes  to 
voluntarily  participate  in  the  ITDS  pilot 
and  must  address  the  eligibility  criteria 
outlined  above.  The  application  must 
also  include  the  following  information: 
—Name  and  address  of  the  entry  filer; 
— Point  of  contact  name,  e-mail  address, 

and  telephone  number; 
— Alternate  point  of  contact  luune,  e- 
mail  address,  and  telephone 
number:  and 
— ACS  filer  code  of  the  entry  filer. 

Customs  will  inform  applicants,  in 
writing  or  by  e:mail,  of  their  selection  or 
non-selection  for  participation  in  the 
pilot.  The  notice  will  provide  reasons 
for  non-selection.  An  applicant  may  re- 
apply by  resubmitting  an  application 
that  addresses  and  resolves  the  reason(s) 
given  for  non-selection. 


V.  Misconduct 

If  a  pilot  participant  makes  late  or 
inadequate  submissions  of  manifest 
and/or  entry  data,  or  fails  to  exercise 
reasonable  care  in  the  execution  of 
participant  obligations  and  the  filing  of 
information  regarding  the  admissibility 
of  merchandise  and  declaring  the 
classification,  value,  and  rate  of  duty 
applicable  to  the  merchandise,  or 
otherwise  fails  to  follow  the  procedures 
(outlined  in  this  document)  or 
applicable  laws  and  regulations  (save 
those  suspended  under  the  pilot),  then 
the  participant  may  be  suspended  or 
removed  from  the  pilot  program  and/or 
subjected  to  penalties,  liquidated 
damages,  or  other  administrative 
sanctions.  Customs  has  the  discretion  to 
suspend  or  remove  a  pilot  participant 
based  on  the  determination  that  an 
unacceptable  compliance  risk  exists. 
This  action  may  be  invoked  at  any  time 
after  acceptance  in  the  pilot. 

Any  decision  proposing  suspension  or 
removal  of  a  participant  may  be 
appealed  in  writing  to  Eugene  A. 
Rosengarden,  U.S.  International  Trade 
Commission,  500  E.  St.,  SW., 
Washington,  DC  20436,  within  15  days 
of  the  decision  date.  Such  proposed 
suspension/removal  will  apprise  the 
participant  of  the  facts  or  conduct 
warranting  suspension.  If  no  appeal  is 
filed  within  15  days,  the  decision 
proposing  suspension  or  removal  is 
final,  and  the  participant  may  no  longer 
continue  with  ITDS  processing  as  of  that 
date.  If  an  appeal  is  filed,  the  participant 
may  continue  with  ITDS  processing 
until  a  decision  on  the  appeal  is  made. 
In  the  case  of  willfulness  or  where 
public  health  interests  or  safety  are 
concerned,  the  suspension/removal  may 
be  effective  inunediately.  Should  the 
participant  appeal  the  notice  of 
suspension  or  removal,  the  participant 
should  address  the  facts  or  conduct 
charges  contained  in  the  notice  and 
state  how  he  does  or  will  achieve 
compliance.  If  a  participant  is  assessed 
with  a  penalty,  liquidated  damages,  etc., 
normal  procedures  apply  to  contest 
those  actions. 

VI.  Regulatory  Provisions  Suspended 

Under  §  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)).  for 
purposes  of  conducting  a  test  program 
or  procedure  (referred  to  in  this 
document  as  a  pilot)  to  evaluate 
planned  components  of  the  NCAP  (as 
described  in  19  U.S.C.  1411(a)(2)(G)), 
the  Conunissioner  of  Customs  may 
impose  requirements  different  from 
those  specified  in  the  regulations, 
provided  that  the  departiire  does  not 
affect  collection  of  the  revenue,  public 


health  or  safety,  or  law  enforcement. 
These  different  requirements  imposed 
under  a  test  may  require  more  or  less 
information  than  required  under  the 
regulations. 

Ordinarily,  merchandise  that  qualifies 
for  treatment  under  section  321  is 
subject  to  the  requirements  of 
§  143.23(j).  which  pertains  to  the 
informal  entry  of  shipments  of 
merchandise  not  exceeding  $200. 
Among  these  are  the  requirements  to  file 
a  bill  of  lading  or  a  manifest  listing  each 
bill  of  lading  {§  143.23(j))  and  to  submit 
the  name  and  address  of  the  ultimate 
consignee  (§  143.23(j)(3)).  ITDS 
participants  file  a  manifest  under  ITDS 
procedures  that  meets  the  requirements 
of  the  regidation.  but  ITDS  procedures 
do  not  require  the  submission  of  the 
ultimate  consignee  name  and  address. 
Rather,  the  DUNS  number  or  name  and 
address  of  the  deliver-to  party  is 
provided  in  the  manifest.  Thus,  for 
purposes  of  the  ITDS  pilot,  Customs  is 
suspending  the  requirement  of 
§143.23(j)(3). 

Also,  some  information  beyond  what 
is  required  in  §  123.4  concerning  inward 
foreign  manifests  is  requested  under  the 
pilot.  To  the  extent  that  the  pilot 
exceeds  the  finite  requirements  of 
§  123.4,  Customs  is  suspending  this 
limitation  of  the  regulation. 

Vn.  Pilot  Evaluation 

Customs,  the  FDA.  the  INS.  the 
FMCSA,  and  participants  in  the  pilot 
will  meet  to:  (1)  Review  all  public 
comments  received  relative  to  any 
aspect  of  the  pilot  program  or 
procedures,  (2)  form  problem  solving 
teams,  and  (3)  establish  baseline 
measures  and  evaluation  methods  and 
criteria.  Based  on  Customs  analysis. 
Customs  may  amend  pilot  procedures  as 
necessary.  One  year  after  the 
implementation  of  the  pilot,  evaluation 
results  will  be  published  in  the  Federal 
Rraister  and  the  Customs  Bulletin. 

Evaluation  criteria  for  participating 
government  sigencies  may  include 
workload  impact,  policy  and  procedural 
accommodation,  cost  benefit,  and 
compliance  impact.  Criteria  for  trade 
participants  may  include  cost  benefit, 
system  efficiency,  operational 
efficiency,  and  other  elements  identified 
by  the  trade  community.  Evaluation  will 
also  encompass  the  data  elements 
required  for  federal  trade  agency 
processing,  including  the  availability  of 
data,  the  need  for  the  data,  the  time 
when  data  must  be  submitted, 
alternative  methods  of  archiving  and 
retrieving  repetitive  data,  and  continued 
efforts  to  eliminate  redundant  data.  The 
data  elements  listed  in  this  dociunent 
are  for  the  pilot.  The  evaluation  of  the 
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pilot  may  result  in  changes  to  this  data 
set.  There  will  be  ongoing  sessions  with 
the  trade  community  and  the 
participating  agencies  in  the  evaluation 
of  this  data. 

Note  that  the  fact  of  participation  in 
the  ITDS  pilot  is  not  confidential 
information.  Lists  of  participants  will  be 
made  available  to  the  public  by  means 
of  the  Customs  Electronic  Bulletin 
Board,  the  Customs  Administrative 
Message  System,  and  upon  written 
request.  All  interested  parties  are 
invited  to  comment  on  the  design, 
conduct,  and  evaluation  of  the  ITDS 
pilot  at  any  time  during  the  prototype. 

Dated;  May  31,  2001. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 

Operations. 

[PR  Doc.  01-14601  Filed  6-4-01;  8:45  am] 

BILUNO  COOe  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs 

(VA). 

ACTION:  Notice  of  amendment  to  system 

of  records  "Ionizing  Radiation 

Registry— VA". 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e),  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  amending  and 
renumbering  the  system  of  records 
knovsrn  as  "Ionizing  Radiation 
Registry— VA"  (69VA114)  as  set  forth  in 
the  Federal  Register  56  FR  26186  dated 
6/6/1991.  VA  is  amending  the' system  by 
including  Purpose  and  amending  the 
System  Number;  Categories  of 
Individuals  Covered  by  the  System; 
Categories  of  Records  in  the  System; 
Authority  for  Maintenance  of  the 
System;  and  Policies  and  Practices  for 
Storing,  Retrieving,  Accessing, 
Retaining,  and  Disposing  of  Records  in 
the  System,  including  Storage, 
Retrievability  and  Safeguards.  Other 
sections  remain  imchanged  (i.e.,  record 
source  categories.)  VA  is  republishing 
the  system  notice  in  its  entirety  at  this 
time. 

DATES:  Comments  on  the  amendment  of 
this  system  of  records  must  be  received 
no  later  than  July  5,  2001.  If  no  public 
comment  is  received,  the  amended 
system  will  become  effective  July  5, 
2001. 

ADDRESSES:  Written  comments 
concerning  the  proposed  amended 
system  of  records  may  be  submitted  to 


the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.. 
Washington.  DC  20420.  Comments  will 
be  available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Veterans  Health  Administration  (VHA) 
Privacy  Act  Officer  (193B3).  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(727)  320-1839. 

SUPPLEMENTARY  INFORMATION:  The 
number  of  the  system  is  changed  from 
VA  (69VA114)  to  VA  (69VA131)  to 
reflect  organizational  changes.  The 
number  of  individuals  covered  by  this 
system  has  been  increased  to  include 
veterans  who  have  received 
nasopharyngeal  (NP)  radiiun  treatments 
during  active  military,  naval  or  air 
service  and  received  registry 
examinations  as  authorized  by  Public 
Law  105-368.  This  system  will  continue 
to  include  data  collected  for  veterans 
who  may  have  been  exposed  to  a 
radiation-risk  activity,  as  authorized  by 
Public  Law  99-576,  under  the  following 
conditions: 

a.  On  site  participation  in  a  test 
involving  the  atmospheric  detonation  of 
a  nuclear  weapon,  between  1945  and 
1962,  whether  or  not  the  testing  nation 
was  the  United  States. 

b.  Participation  in  the  occupation  of 
Hiroshima  or  Nagasaki  from  August  6, 
1945,  through  July  1,  1946;  or 

c.  Internment  as  a  Prisoner-of-War  in 
Japan  during  World  War  n  that  the 
Secretary  of  Veterans  Affairs  determines 
resulted  in  an  opportunity  for  exposure 
to  ionizing  radiation  comparable  to  that 
of  veterans  involved  in  the  occupation 
of  Hiroshima  or  Nagasaki,  and  who 

(1)  Apply  for  hospital  or  nursing 
home  care  under  Title  38,  U.S.C.    • 
Chapter  17; 

(2)  File  a  claim  for  compensation 
under  Title  38  U.S.C,  Chapter  11;  or 

(3)  Dies  and  is  survived  by  a  spouse, 
child,  or  parent  who  files  a  claim  for 
dependency  and  indenmity 
compensation  under  Title  38  U.S.C. 
Chapter  13. 

In  addition  to  the  categories  of  records 
maintained  in  the  Ionizing  Radiation 
Registry  (IRR)  system,  physicians' 
■  names  smd  titles  are  included  but  may 
not  be  retrievable.  Outdated  information 
related  to  the  estimate  of  the  radiation 
doses  to  which  the  veterans  are  exposed 
while  on  active  military  duty  has  been 
deleted  from  these  records. 


The  System  Managers)  and  addresses 
have  been  changed  from  the  Director, 
Environmental  Agents  Service  (146 A)  to 
Program  Chief  for  Clinical  Matters, 
Office  of  Public  Health  and 
Environmental  Hazards  (13)  and 
Management/Program  Analyst, 
Environmental  Agents  Service  (131), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW..  Washington,  DC 
20420. 

These  IRR  records  may  have  several 
identifiers — Department  of  Defense  data 
are  identified  by  military  service 
number  and  only  25  percent  are 
identified  by  social  seciuity  numbers. 

The  IRR  program  located  at  the  Austin 
Automation  Center  (AAC),  Austin, 
Texas,  is  an  automated  integrated 
system  containing  demographic  and 
medical  data  of  registry  examinations 
from  1981  through  the  current  date. 
These  data  were  entered  manually  on 
code  sheets  by  VA  facility  staff  and  hard 
copies  sent  to  the  AAC  for  entry  into  the 
IRR  data  set.  The  IRR  system  of  records 
located  at  VA  Headquarters. 
Washington,  EKH,  is  an  optical  disk 
system  containing  images  of  paper 
records,  i.e.,  code  sheets,  medical 
records,  correspondence  and 
questionnaires  relating  to  the  veterans 
exposed  to  ionizing  radiation.  Once 
these  paper  records  are  scanned  on 
optical  disks,  they  are  disposed  of  in 
accordance  with  RCS-10.1. 

The  purpose  of  this  IRR  system  of 
records  is  to  provide  information  about 
veterans  who  have  had  an  IRR 
examination  at  a  VA  facility,  to  assist  in 
generating  hypotheses  for  research 
studies,  provide  management  with  the 
capabili^  to  track  patient 
demographics,  reported  birth  defects 
among  veteran's  children  or 
grandchildren  and  radiogenic  related 
diseases  and  planning  and  delivery  of 
health  care  services  and  associated 
costs. 

The  notice  of  intent  to  publish  and  an 
advance  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  (65  FR 
77677),  December  12.  2000. 

Approved:  May  21,  2001. 
Anthony  |.  Principi. 

Secretary  of  Veterans  Affairs. 

69VA131 
SYSTEM  name: 

Ionizing  Radiation  Registry-VA. 
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SYSTEM  LOCATION: 

Character-based  data  from  Ionizing 
Radiation  Code  Sheets  are  maintained 
in  a  registry  data  set  at  the  Austin 
Automation  Center,  1615  Woodward 
Street,  Austin,  Texas  78772.  Since  the 
data  set  at  the  Austin  Automation 
Center  (AAC)  is  not  all-inclusive,  i.e., 
narratives,  signatures,  etc.,  noted  on  the 
code  sheets  are  not  entered  into  this 
system,  images  of  the  code  sheets  are 
maintained  at  the  Department  of 
Veterans  Affairs,  Environmental  Agents 
Service  (131),  810  Vermont  Avenue, 
NfW,  Washington,  DC  20420.  These  are 
electronic  images  of  paper  records,  i.e., 
code  sheets,  medical  records, 
questionnaires  and  correspondence  that 
are  stored  on  optical  disks. 

CATEGOrUES  OF  INDIVIDUALS  COVERED  BY  THIS 
SYSTEM: 

Veterans  who  may  have  been  exposed 
to  ionizing  radiation  while  on  active 
military  duty  and  have  had  an  Ionizing 
Radiation  Registry  (IRR)  examination  at 
a  Department  of  Veterans  Affairs  (VA) 
medical  facility  under  conditions 
described  in  Title  38  United  States  Code 
(U.S.C.)  section  1710{e){l)(B)  and 
section  1710(e)(1)(B)  and  section  1720E. 
These  conditions  include: 

1.  On-site  participation  in  a  test 
involving  the  atmospheric  detonation  of 
a  nuclear  device  (between  1945  and 
1962),  at  a  nuclear  device  testing  site — 
the  Pacific  Island,  e.g.,  Bikini,  New 
Mexico,  Nevada,  etc.  (whether  or  not  the 
testing  nation  was  the  United  States); 

2.  participation  in  the  occupation  of 
Hiroshima  or  Nagasaki,  Japan,  from 
August  6,  1945.  through  July  1,  1946; 

3.  internment  as  a  POW  in  Japan 
during  World  War  II  which  the 
Secretary  of  Veterans  Affairs  determines 
resulted  in  an  opportunity  for  exposure 
to  ionizing  radiation  comparable  to  that 
of  veterans  involved  in  the  occupation 
of  Hiroshima  or  Nagasaki,  Japan;  and 

(a)  Veterans  who  apply  for  hospital  or 
niu^ing  home  care  under  Title  38 
United  States  Code,  Chapter  17; 

(b)  Files  a  claim  for  compensation 
under  Title  38  United  States  Code, 
Chapter  11;  or 

(c)  Dies  and  is  survived  by  a  spouse, 
child,  or  parent  who  files  a  claim  for 
dependency  and  indemnity 
compensation  under  Title  38  United 
States  Code,  Chapter  3; 

4.  Treatment  with  nasopharyngeal 
(NP)  radium  irradiation  while  in  the 
active  military,  naval  or  air  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  consist  of:  Code  sheet 
records  containing  VA  facility  code 
identifier  where  veteran  was  examined 
or  treated;  veteran's  name;  address; 


social  security  number;  military  service 
serial  number;  claim  number;  date  of 
birth;  telephone  number;  sex;  report  of 
birth  defects  among  veteran's  children 
or  grandchildren:  dates  of  medical 
examinations;  consultations;  radiogenic 
related  diseases;  and  name  and 
signatxire  of  examiner/physician 
coordinator. 

In  addition,  there  may  be  medical 
records  with  information  relating  to  the 
examination  and/or  treatment, 
including  laboratory  findings  on  vision, 
hearing,  blood  tests,  electrocardiograms, 
chest  x-rays,  urinalysis,  laboratory 
report  displays,  medical  certificates  to 
support  diagnosis;  progress  notes; 
military  unit  assignments; 
questionnaires;  and  correspondence 
relating  to  veteran's  exposure  history; 
personal  history,  e.g.,  education,  marital 
status,  occupational  history,  family 
history,  complaints/symptoms;  personal 
medical  history,  habits,  recreation, 
reproductive  and  family  history, 
physical  measurements;  military 
discharge  records;  and  VA  claims  for 
compensation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  38,  United  States  Code  (U.S.C.) 
sec.  1710(e)(1)(B)  and  sec.  1710(e)(1)(B) 
and  sec.  1720E. 

PURPOSE(S): 

The  records  will  be  used  for  the 
purpose  of  providing  information  about 
veterans  who  have  had  an  IRR 
examination  at  a  VA  facility;  assisting  in 
generating  hypotheses  for  research 
studies;  providing  management  with  the 
capability  to  track  patient 
demographics,  reported  birth  defects 
among  veterans'  children  or 
grandchildren  and  radiogenic  related 
diseases;  and  planning  and  delivery  of 
health  care  services  and  associated 
costs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 
acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of,  and  at  the  written  request  of, 
that  individual. 

2.  Disclosure  of  records  covered  by 
this  system,  as  deemed  necessary  and 
proper  to  named  individuals  serving  as 
accredited  service  organization 
representatives  and  other  individuals 
named  as  approved  agents  or  attorneys 
for  a  documented  purposes  and  period 
of  time,  to  aid  beneficiaries  in  the 
preparation  and  presentation  of  their 
cases  during  the  verification  and/ or  due 


process  procedures  and  in  the 
presentation  and  prosecution  of  claims 
under  laws  administered  by  the 
Department  of  Veterans  Affairs. 

3.  A  record  containing  the  name(s) 
and  address(es)  of  present  or  former 
members  of  the  armed  services  and/or 
their  dependents  may  be  released  from 
this  system  of  records  under  certain 
circumstances: 

(a)  To  any  nonprofit  organization  if 
the  release  is  directly  connected  with 
the  conduct  of  programs  and  the 
utilization  of  benefits  under  Title  38, 
and 

(b)  To  any  criminal  or  civil  law 
enforcement  governmental  agency  or 
instrumentality  charged  under 
applicable  law  with  the  protection  of 
the  public  health  or  safety  if  a  qualified 
representative  of  such  organization, 
agency  or  instrumentality  has  made  a 
standing  written  request  that  such 
name(s)  or  address(es)  be  provided  for  a 
purpose  authorized  by  law;  provided, 
further,  that  the  record(s)  will  not  be 
used  for  any  purpose  other  than  that 
stated  in  the  request  and  that  the 
orgemization,  agency  or  instrumentality 
is  aware  of  the  penalty  provision  of  38 
U.S.C.  3301(f). 

4.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  Title  44  U.S.C. 

5.  Disclosure  of  information, 
excluding  name  and  address  (unless 
name  and  address  is  furnished  by  the 
requestor)  for  research  purposes 
determined  to  be  necessary  and  proper, 
to  epidemiological  and  other  research 
facilities  approved  by  the  Under 
Secretary  for  Health. 

6.  In  order  to  conduct  Federal 
research  necessary  to  accomplish  a 
statutory  purpose  of  an  agency,  at  the 
written  request  of  the  head  of  the 
agency,  or  designee  of  the  head  of  that 
agency,  the  name(s)  and  address(es)  of 
present  or  former  personnel  or  the 
Armed  Services  and/or  their  dependents 
may  be  disclosed. 

(a)  To  a  Federal  department  or  agency 
or 

(b)  Directly  to  a  contractor  of  a 
Federal  department  or  agency.  When  a 
disclosure  of  this  information  is  to  be 
made  directly  to  the  contractor,  VA  may 
impose  applicable  conditions  on  the 
department,  agency,  and/or  contractor 
to  insure  the  appropriateness  of  the 
disclosure  to  the  contractor. 

7.  Any  information  in  this  system  may 
be  disclosed  to  a  Federal  grand  jury,  a 
Federal  court  or  a  party  in  litigation,  or 

a  Federal  agency  or  party  to  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  in  order 
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for  VA  to  respond  to  and  comply  with 
the  issuance  of  a  Federal  subpoena. 

8.  Any  information  in  this  system  may 
be  disclosed  to  a  State  or  miuiicipal 
grand  jury,  a  State  or  mimicipal  court  or 
a  party  in  a  litigation,  or  to  a  State  or 
mimicipal  administrative  agency 
functioning  in  a  quasi-judicial  capacity 
or  a  party  to  a  proceeding  being 
conducted  by  such  agency,  in  order  for 
VA  to  respond  to  and  comply  with  the 
issuance  of  a  State  or  municipal 
subpoena;  provided,  that  any  disclosure 
or  claimant  information  made  under 
this  routine  use  must  comply  with  the 
provisions  of  38  CFR  1.511. 

9.  In  the  event  that  a  record 
maintained  by  VA  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regidation,  rule  or  order  issued  pursuant 
thereto,  information  may  be  disclosed  to 
the  appropriate  agency  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute  or  rule,  regidation  or  order 
issued  pursuant  thereto. 

10.  For  program  review  purposes  and 
the  seeking  of  accreditation  and/ or 
certification,  disclosure  may  be  made  to 
survey  teams  of  the  Joint  Commission 
on  Accreditation  of  Healthcare 
Organizations  (JCAHO),  College  of 
American  Pathologists,  American 
Association  of  Blood  Banks,  and  similar 
national  accreditation  agencies  or 
boards  with  whom  VA  has  a  contract  or 
agreement  to  conduct  such  reviews  but 
only  to  the  extent  that  the  information 
is  necessary  and  relevant  to  the  review. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Electronic  data  are  maintained  on 
Direct  Access  Storage  Devices  at  the 
AAC,  Austin,  Texas,  and  on  optical 
disks  at  VA  Headquarters,  Washington, 
DC.  AAC  stores  registry  tapes  for 
disaster  back  up  at  an  off-site  location. 


VA  Headquarters  also  have  back-up 
optical  disks  stored  off-site.  In  addition 
to  electronic  data,  registry  reports  are 
maintained  on  paper  documents  and 
microfiche.  Records  will  be  maintained 
and  disposed  of  in  accordance  with 
records  disposition  authority  approved 
by  the  Archivist  of  the  United  States. 

RETRIEVABILrnr: 

Documents  are  retrieved  by  name  of 
veteran,  social  security  number  and 
service  serial  number. 

safeguards: 

Access  to  records  at  VA  Headquarters 
is  only  authorized  to  VA  personnel  on 
a  "need  to  know"  basis.  Records  are 
maintained  in  manned  rooms  during 
working  hours.  During  non- working 
hours,  there  is  limited  access  to  the 
building  with  visitor  control  by  security 
personnel.  Registry  data  maintained  at 
the  AAC  can  only  be  updated  by 
authorized  AAC  personnel.  Read  access 
to  the  data  is  granted  through  a 
teleconmiunications  network  to 
authorized  VA  Headquarters  personnel, 
AAC  reports  are  also  accessible  through 
a  telecommunications  network  on  a 
read-only  basis  to  the  owner  (VA 
facility)  of  the  data.  Access  is  limited  to 
authorized  employees  by  individually 
unique  access  codes  which  are  changed 
periodically.  Physical  access  to  the  AAC 
is  generally  restricted  to  AAC  staff,  VA 
Headquarters  employees,  custodial 
personnel,  Federal  Protective  Service 
and  authorized  operational  personnel 
through  electronic  locking  devices.  All 
other  persons  gaining  access  to  the 
computer  rooms  are  escorted.  Backup 
records  stored  off-site  for  both  the  AAC 
and  VA  Headquarters  are  safeguarded  in 
secured  storage  areas. 

RETENTION  AND  DISPOSAL: 

I^ecords  will  be  maintained  and 
disposed  of  in  accordance  with  records 
disposition  authority  approved  by  the 
Archivist  of  the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Program  Chief  for  Clinical  Matters, 
Office  of  Public  Health  and 
Environmental  Hazards  (13)  (for  clinical 
issues)  and  Management/Program 


Analyst,  Environmental  Agents  Service 
(131)  (for  administrative  issues,)  VA 
Headquarters,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420. 

NOTIFiCATION  PROCEDURE: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
or  apply  in  person  to  the  last  VA  facility 
where  medical  care  was  provided  or 
submit  a  written  request  to  the  Program 
Chief  for  Clinical  Matters,  Office  of 
Public  Health  and  Environmental 
Hazards  (13)  or  the  Management/ 
Program  Analyst,  Environmental  Agents 
Service  (131),  V A  Headquarters.  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  Inquiries  should  include  the 
veteran's  name,  social  security  number, 
service  serial  number,  and  return 
address. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  seeks  access  to 
records  maintained  unddr  his  or  her 
name  may  write  or  visit  the  nearest  VA 
facility  or  write  to  the  Program  Chief  for 
Clinical  Matters,  Office  of  Public  Health 
and  Environmental  Hazards  (13)  or  the 
Management/Program  Analyst, 
Environmental  Agents  Service  (131),  VA 
Headquarters,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420. 

CONTESTING  RECORDS  PROCEDURES: 

Refer  to  previous  item  "Record  Access 
Procedures." 

RECORD  SOURCE  CATEGORIES: 

VA  patient  medical  records,  various 
•automated  record  systems  providing 
clinical  and  managerial  support  to  VA 
health  care  facilities,  the  veteran,  family 
members,  and  records  from  Veterans 
Benefits  Administration,  Department  of 
Defense,  Department  of  the  Army, 
Department  of  the  Air  Force, 
Department  of  the  Navy  and  other 
Federal  agencies. 

|FR  Doc.  01-14131  Filed  6-t-Ol;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4685-N-01] 

Notice  of  Request  for  Comments  on 
Obstacles  to  the  Participation  of  Faith- 
Based  and  Other  Community 
Organizations 

agency:  Office  of  the  Secretary;  Center 
for  Faith-Based  and  Community 
Initiatives.  HUD. 
ACTION:  Notice  of  request  for  comments. 

SUMMARY:  This  notice  invites  interested 
parties  to  comment  on  regulatory, 
contracting  and  other  programmatic 
obstacles  to  the  participation  of  faith- 
based  and  other  community 
organizations  in  HUD's  grant  funding 
programs. 

DATES:  Comment  Due  Date:  July  5,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10278, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loyd  LaMois,  Center  for  Faith-Based 
and  Community  Initiatives,  Room 
10286,  451  Seventh  Street,  SW.,' 
Washington,  DC  20410-2000. 
Telephone  number  (202)  708-2404.  A 
telecommunications  device  (TDD)  for 
hearing  and  speech  impaired  persons  is 
available  at  (202)  708-0455.  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  13198,  entitled  "Agency 
Responsibilities  With  Respect  to  Faith- 
Based  and  Community  Initiatives"  and 
issued  on  January  29,  2001,  requires, 
among  other  actions,  certain  Executive 
Departments,  including  HUD,  to 
inventory  current  programs  in  order  to 
identify  any  existing  or  perceived 
impediments  "to  the  participation  of 
faith-based  and  other  community 


organizations  in  the  delivery  of  social 
services  by  the  department,  including 
but  not  limited  to  regulations,  rules, 
orders,  procurement,  and  other  internal 
policies  and  practices,  and  outreach 
activities  that  either  facially 
discriminate  against  or  otherwise 
discourage  or  disadvantage  the 
participation  of  faith-based  and  other 
community  organizations  in  Federal 
programs."  To  assist  in  carrying  out  this 
action,  HUD  is  requesting  comments 
that  identify  specific  issues  with  HUD 
programs  that  in  any  way  discourage  or 
inhibit  participation  of  faith-based  and 
community -based  groups.  Examples 
might  include  burdensome  application, 
documentation  or  reporting 
requirements,  or  requirements  for  a 
mandatory  organizational  structure  [e.g., 
501(c)(3)  status).  HUD  will  consider  the 
comments  received  in  conducting  its 
review  to  determine  whether  any 
regulations  or  procedures  may 
discriminate  against  religious  or  local 
groups*  participation  in  HUD  programs. 
Under  this  notice,  HUD  is  requesting 
that  commenters  specifically  focus  on 
the  following  programs: 

Community  Development  Block  Grant 

HOME 

Housing  Vouchers,  including  HOPE  VI 

HOPE  VI  Revitalization  Grants 

Sec.  202  (elderly  housing) 

Sec.  811  (housing  for  people  with 

disabilities) 
Continuum  of  Care,  3  programs 
Supportive  Housing 
Shelter  Plus  Care 
Sec.  8  Mod.  Rehab  (SRO) 
Housing  for  Persons  Living  with  AIDS 

(HOPWA) 
Family  Self-Sufficiency 
Single-family  programs  entailing  HUD 

approval  of  nonprofits 
Housing  counseling 
HUD  homes  (REO  disposition) 
203  mortgage  insurance  program 
YouthBuild 

For  each  of  these  funding  programs, 
HUD  especially  wants  comments  to 
address  the  following  questions: 

1.  Are  there  restrictive  conditions  that 
constrict  the  participation  of  faith-based 
and  commimity-based  organizations? 

2.  How  are  restrictions  manifested  or 
applied  (specifically  identify  the 


provision  which  you  believe  creates  the 
restrictive  condition  and  explain  how  it 
prevents  participation  by  Faith-Based 
and  community-based  organizations. 
Also  if  possible  give  a  specific  example): 

a.  In  Departmental  regulations; 

b.  In  the  eligibility  criteria  in  Notices 
of  Funding  Availability  (NOFAs); 

c.  In  Requests  for  Proposals  (RFPs); 

d.  In  grant  monitoring; 

e.  In  guidance  the  Department  gives 
its  State  and  local  government  partners; 

f.  In  contract  or  grant  manuals;  and 

g.  In  guidance  to  grant  managers? 
3.  Are  any  information  collection, 

submission  or  monitoring  requirements 
duplicative  or  imduly  burdensome? 

In  addition,  HUD  requests  that 
commenters  identify  any  positive 
program  practices  or  procedures  that 
presently  facilitate,  or  that  would 
increase,  the  participation  of  faith-based 
and  other  commimity  organizations. 

Comments  not  covered  by  the  above 
specific  interest  areas  are  welcome. 

HUD  seeks  specific  information,  e.g., 
the  name  of  the  program,  the  form,  etc., 
where  the  impediment  or  the  positive 
practice  is  found.  It  will  also  be  helpful 
if  respondents  indicate  whether  they 
have  ever  applied  (successfully  or 
unsuccessfully)  for  the  program,  or 
otherwise  been  involved  with  the 
program(s). 

For  comments  on  the  CDBG  or  HOME 
programs  and  the  Continuiun  of  Care 
process,  it  will  help  if  the  comment 
identifies  the  jurisdiction  that 
administered  the  program,  i.e.,  the 
relevant  State,  county  or  municipal 
government. 

HUD  also  requests  that  the  conunents 
provide  the  name,  size,  and  location  of 
the  nonprofit,  faith-based,  or  other 
organization  submitting  the  comments, 
and  identify  a  contact  person  to  permit 
HUD  to  follow-up  on  the  concerns  and 
issues  reused. 

Dated:  May  29,  2001. 
Robin  McDonald, 

Director,  Center  for  Faith-Based  and 

Community  Initiatives. 

[FR  Doc.  01-14021  Filed  6-4-01;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  206 
[Docket  No.  FR-4667-P-01] 
RIN  2S02-AH63 

Home  Equity  Conversion  Mortgage 
(HECM)  Program;  Insurance  for 
Mortgages  To  Refinance  Existing 
HECMs 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  HUD's  regulations  for  the  Home 
Equity  Conversion  Mortgage  (HECM) 
Program  to  implement  the  recent 
amendments  made  by  section  201(a)  of 
the  American  Homeownership  and 
Economic  Opportunity  Act  of  2000.  The 
HECM  Program  enables  older 
homeowners  to  withdraw  some  of  the 
equity  in  their  home  in  the  form  of 
payments  for  life,  a  fixed  term,  or  at 
intervals  through  a  line  of  credit. 
Section  201(a)  authorizes  HUD  to  offer 
mortgage  insurance  for  refinancing  of 
existing  HECMs,  and  provides  consumer 
safeguards  for  such  refinancings. 
DATES:  Comments  Due  Date:  July  5, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Vance  T.  Morris,  Director.  Office  of 
Single  Family  Program  Development, 
Office  of  Insured  Single  Family 
Housing,  Room  9266,  U.S.  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
DC  20410-8000;  telephone  (202)  708- 
2121  (this  is  not  a  toU-firee  number). 
Hearing-or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Home  Equity  Conversion 
Mortgage  (HECM)  Program  helps 


homeowners  62  years  of  age  or  older, 
who  have  paid  off  their  mortgages  or 
have  small  mortgage  balances,  to  stay  in 
their  homes  while  using  some  of  their 
equity.  The  program  enables  these 
homeowners  to  get  financing  with  a 
Federal  Housing  Administration  (FHA) 
insured  reverse  mortgage — a  mortgage 
that  converts  equity  into  income.  The 
FHA  insures  HECM  loans  to  protect 
lenders  against  loss.  Such  a  loss  could 
occur  if  amounts  withdrawn  exceed 
equity  when  the  property  is  sold.  The 
statutory  authority  for  the  HECM 
Program  is  section  255  of  the  National 
Housing  Act  (12  U.S.C.  1715z-20)  (the 
NHA).  HUD's  implementing  regulations 
are  located  at  24  CFR  part  206  (entitled 
"Home  Equity  Conversion  Mortgage 
Insurance").  More  information  on  the 
HECM  Program  can  be  found  at  HUD's 
website  at  www.hud.gov/buying/ 
reverse.cfm. 

Section  201  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000  (Pub.  L.  106- 
569, 114  Stat.  2944,  2948,  approved 
December  27,  2000)  makes  several 
changes  to  the  HECM  Program.  Among 
other  amendments,  section  201(a)  adds 
a  new  section  255(k)  to  the  NHA  (the 
existing  subsection  (k),  concerning 
funding  for  counseling  and  consumer 
education,  was  redesignated  as 
subsection  (m)).  New  section  255(k) 
authorizes  FHA  to  offer  mortgage 
insiirance  for  refinancing  existing 
HECMs,  and  establishes  several 
requirements  concerning  such 
refinancings  for  the  protection  of 
homeowners  and  to  expedite  the 
refinancing  process.  For  example,  the 
statute  establishes  an  "anti-chuming" 
disclosure  requirement  for  HECM 
refinancings,  and  authorizes  the  waiver 
of  the  HECM  coimseling  requirements 
under  certain  circiunstances.  Expedited 
procediires  for  refinancing  will  enable 
elderly  homeowners  to  quickly  take 
advantage  of  declining  interest  rates  and 
increasing  home  prices  in  particidar 
areas. 

In  addition  to  the  statutory  changes 
concerning  HECM  refinancings,  section 
201  also  made  amendments  to  the 
HECM  Program  regarding  housing 
cooperatives  (section  201(b))  and  the 
waiver  of  up-front  premiiuns  for 
mortgages  to  fund  long-term  care 
insurance  (section  201(c)).  These 
statutory  changes  are  not  implemented 
by  this  proposed  rule,  but  may  be  the 
subject  of  hature  HUD  rulemaking. 

n.  This  Proposed  Rule 

A.  General 

This  proposed  rule  would  implement 
new  section  255(k)  of  the  NHA. 


Specifically,  the  proposed  rule  would 
create  a  new  §  206.53,  which  contains  . 
the  requirements  applicable  for  a 
refinanced  HECM  to  be  eligible  for 
mortgage  insurance.  Section  206.53 
would  provide  that  HUD  may,  upon 
application  by  a  mortgagee,  insui«  any 
mortgage  (that  meets  the  HECM  Program 
requirements)  given  to  refinance  an 
existing  HECM.  Except  as  otherwise 
provided  in  §  206.53,  all  of  the 
requirements  in  24  CFR  part  206  would 
apply  to  HECM  refinancings. 

B.  Anti-Chuming  Disclosure 

New  section  255(k)(2)  of  the  NHA 
establishes  an  "anti-chuming" 
disclosure  requirement,  which  is 
designed  to  ensure  that  homeowners  are 
made  aware  of  the  costs  associated  with 
a  HECM  refinancing.  The  anti-chuming 
disclosure  must  be  provided  to 
borrowers  in  addition  to  the  disclosures 
already  required  imder  §  206.43  of  the 
existing  HECM  regulations. 

The  proposed  rule  would  implement 
the  anti-chuming  disclosure 
requirement  in  paragraph  (c)  of  §  206.53. 
New  §  206.53(c)  would  require  that  the 
mortgagee  provide  to  the  mortgagor,  in 
addition  to  the  other  required 
disclosures  for  the  HECM  Program,  a 
good  faith  estimate  of: 

1.  The  total  cost  of  the  refinancing  to 
the  mortgagor  (the  proposed  rule  defines 
the  term  "total  cost  of  the  refinancing" 
to  mean  the  sum  of  the  allowable 
charges  and  fees  permitted  under 

§  206.31  and  the  initial  mortgage 
insurance  premium  (MIP)  described  in 
§  206.105(a));  and 

2.  The  increase  in  the  mortgagor's 
principal  limit  as  measured  by  the 
estimated  initial  principal  limit  on  the 
mortgage  to  be  insured  less  the  current 
principal  limit  on  the  HECM  that  is 
being  refinanced.  (The  term  "principal 
limit"  is  defined  at  §  206.3  of  the 
existing  HECM  regulations  and  is  not 
being  changed  by  this  proposed  rule.) 

New  section  255{k)(2)  of  the  NHA 
requires  that  HUD,  through  regulation, 
establish  "an  appropriate  time  period" 
for  submission  of  the  anti-chuming 
disclosure.  The  proposed  rule  would 
implement  this  statutory  directive  by 
adopting  the  timing  requirements 
applicable  to  the  Good  Faith  Estimate 
required  imder  the  Real  Estate 
Settlement  Procediu^s  Act  (RESPA). 
The  RESPA  Good  Faith  Estimate  is  a 
required  disclosure  under  the  HECM 
Program  (see  §  206.43(a)).  By 
conforming  the  timing  of  the  new  anti- 
chuming  disclosure  to  the  existing 
RESPA  disclosure,  the  proposed  riile 
will  minimize  the  administrative 
burden  imposed  on  lenders,  and  help  to 
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ensure  that  borrowers  are  provided  with 
all  required  disclosiu«s  at  a  single  time. 

C.  Waiver  of  Counseling  Requirement 

1.  General.  Because  HECM  borrowers 
can  be  vulnerable  to  fraudulent  or 
predatory  lending  abuses,  the  HECM 
Program  requires  that  a  mortgagor 
receive  reverse  mortgage  housing 
counseling  from  a  HUD-approved 
housing  counseling  agency  as  a 
condition  for  obtaining  HECM  financing 
(see  §  206.41).  However,  the  mortgagor 
who  is  refinancing  a  HECM  would 
previously  have  received  the  required 
counseling  when  obtaining  FHA  insured 
mortgage  financing  for  the  initial  HECM. 
Accordingly,  new  section  255(k)(3)  of 
the  NHA  provides  that  such  mortgagors 
may  elect  to  forego  housing  counseling 
if  certain  requirements  are  satisfied.  T^e 
new  statute  establishes  three  conditions 
that  must  be  met  in  order  to  waive  the 
housing  counseling  requirement: 

a.  The  mortgagor  has  received  the 
anti-chuming  disclosure; 

b.  The  increase  in  the  mortgagor's 
principal  limit  (as  described  in  the  anti- 
chuming  disclosure)  exceeds  the  total 
cost  of  the  refinancing  by  an  amoimt 
established  by  HUD;  and 

c.  The  time  between  the  closing  on 
the  original  HECM  and  the  application 
for  refinancing  does  not  exceed  5  years. 

2.  Second  condition  for  waiver  of  the 
housing  counseling  requirement.  HUD 
proposes  that  the  second  condition  for 
a  waiver  be  satisfied  if  the  increase  in 
the  mortgagor's  principal  limit  exceeds 
five  times  the  total  cost  of  the 
refinancing.  Housing  counseling  is  an 
important  component  of  HUD's  efforts 
to  protect  borrowers  participating  in  the 
HECM  Program  from  predatory  lending 
abuses.  While  no  one  set  of  abusive 
practices  or  terms  characterizes  a 
predatory  mortgage  loan,  such  loans 
frequently  contain  excessive,  often 
hidden,  fees.  In  establishing  the  amoimt 
required  for  the  second  waiver  criterion, 
HUD  has  attempted  to  assure  that 
mortgagors  who  may  be  subject  to  such 
predatory  fees  receive  housing 
counseling.  At  the  same  time,  HUD  is 
cognizant  of  the  statutory  intent  to 
waive  a  potentially  duplicative 
requirement  for  HECM  mortgagors  who 
wish  to  refinance  and  who  have  already 
received  counseling.  Accordingly,  HUD 
proposes  to  establish  a  high  threshold 
for  waiver  of  the  housing  counseling 
requirement.  HUD  believes  that  a 
refinanced  HECM  with  an  increase  in 
the  principal  limit  that  does  not  exceed 
the  proposed  threshold  is  more  likely  to 
contain  the  excessive  fees  that 
frequently  characterize  predatory  loans. 

The  amount  necessary  to  satisfy  the 
second  condition  for  a  waiver  would  not 


be  specified  in  the  regulatory  text.  This 
amount  may  need  to  be  updated  on  a 
periodic  basis  due  to  changes  in  the 
available  financial  data,  or  changes  in 
the  housing  market.  Codification  of  the 
threshold  amount  would  require  that 
HUD  use  rulemaking  procedures  each 
time  the  amount  is  revised.  Rulemaking 
is  a  potentially  lengthy  process  that  may 
delay  HUD's  ability  to  quickly  update 
this  figure  in  response  to  rapidly 
changing  circumstances.  Accordingly, 
HUD  proposes  to  announce  any  changes 
to  the  second  waiver  criterion  through 
Federal  Register  notice.  In  order  to 
provide  HECM  program  participants 
with  sufficient  time  to  adjust  to  any 
such  change,  HUD  will  delay  the 
effective  date  of  the  revision  for  a  period 
of  not  less  than  30-days  following 
publication  in  the  Federal  Register 
notice.  After  consideration  of  the  public 
comments  on  this  proposed  rule,  HUD 
will  announce  the  initial  threshold 
amount  in  the  preamble  to  the  final  rule. 

3.  Third  condition  for  waiver  of  the 
housing  counseling  requirement.  With 
regards  to  the  third  condition  for  waiver 
of  the  counseling  requirement,  HUD 
notes  that  the  statutory  language  refers 
to  the  "original"  HECM  that  is  to  be 
refinanced.  Accordingly,  a  refinancing 
mortgagor  would  be  required  to  receive 
housing  counseling  if  more  than  5  years 
have  passed  since  closing  on  the 
mortgagor's  first  HECM,  regardless  of 
whether  less  than  5  yeazs  have  passed 
since  a  previous  refinancing. 

D.  Limit  on  Origination  Fee 

New  section  255(k)(6)  of  the  NHA 
permits  HUD  to  "establish  a  limit  on  the 
origination  fee  that  may  be  charged  to  a 
mortgagor"  for  a  HECM  refinancing. 
HUD  proposes  to  adopt  the  existing 
limit  on  HECM  origination  fees  for 
purposes  of  HECM  refinancings. 
Specifically,  the  origination  fee  on  a 
refinanced  HECM  would  be  limited  to 
the  greater  of  $2,000  or  two  percent  of 
the  maximum  claim  amount  on  the 
refinanced  reverse  mortgage  (see  HUD 
Mortgagee  Letter  00-10,  issued  on 
March  8,  2000).  Although  this  proposed 
rule  would  adopt  the  existing  HECM 
origination  fee  limits  for  HECM 
refinancings,  different  limits  may  be 
established  for  "original"  HECMs  and 
refinanced  HECMs  at  a  later  date.  As 
with  the  current  origination  fee  limits 
for  the  HECM  Program,  the  limits  for 
HECM  refinancings  would  not  be 
specified  in  the  regulatory  text. 

The  proposed  rule  would  also  revise 
§  206.31(a)(1)  of  the  existing  HECM 
regulations  (which  concerns  origination 
fees)  to  clarify  that  the  origination  fee 
may  be  fully  financed  ^th  the 
mortgage.  Further,  any  origination  fee 


limit  shall  include  any  fees  paid  to 
correspondent  mortgagees  approved  by 
the  Secretary.  HUD  also  proposes  to 
adopt  a  new  process  for  revising  the 
origination  fee  limits  for  the  HECM 
Program  (this  procedure  would  apply  to 
both  HECM  financing  and  refinancings). 
Specifically,  HUD  will  announce  any 
changes  to  the  origination  fee  limits 
through  publication  of  a  Federal 
Register  notice.  Further,  in  order  to 
provide  program  participants  with 
sufficient  time  to  adjust  to  any  such 
change,  HUD  will  delay  the  effective 
date  of  the  revision  for  a  period  of  not 
less  than  30-days  following  publication 
in  the  Federal  Register. 

E.  Reduction  of  Up-Front  HECM 
Mortgage  Insurance  Premium 

For  a  refinancing  mortgage,  new 
section  255(k)(4)  of  the  NHA  authorizes 
HUD  to  reduce  the  amount  of  the  initial 
MIP  otherwise  collected  on  a  HECM 
(equal  to  2  percent  of  the  maximum 
claim  amoimt — see  §  206.105(a)). 
Section  255(k)(4)  requires  that  any  such 
reduction  be  based  on  the  results  of  a 
statutorily  mandated  actuarial  study  to 
determine  the  adequacy  of  the  insurance 
premiums  collected  for  HECM 
refinancings.  Further,  the  statute 
requires  that  HUD  conduct  the  actuarial 
study  no  later  than  180  days  after 
enactment  of  the  American 
Homeownership  and  Economic  - 
Opportunity  Act  of  2000.  The  required 
actuarial  study  is  currently  under 
development.  As  provided  by  the 
statute,  HUD  may,  based  on  the  findings 
of  the  study,  determine  that  a  reduction 
in  the  initial  MIP  for  HECM  refinancings 
is  appropriate.  HUD  will  implement  any 
such  reduction  through  a  proposed  rule 
and  will  provide  the  public  with  an 
opportunity  to  comment  on  the 
proposed  MIP  reduction. 

m.  Justification  for  Reduced  Comment 
Period 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  proposed  rules. 
The  Department,  however,  is  reducing 
its  usual  60-day  public  comment  period 
to  30  days  for  this  proposed  mle. 
Section  201(a)(2)  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000  requires  that 
hIjD's  final  regulations  implementing 
new  section  255(k)  of  the  NHA  take 
effect  no  later  than  180  days  after 
enactment.  The  reduced  30  day 
comment  period  is  necessary  to  help 
ensure  that  the  final  rule  is  effective  by 
the  statutory  deadline  date,  and  to 
provide  sufficient  time  for  compliance 
with  all  applicable  rulemaking 
requirements  (such  as  the  statutory  15- 
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day  prepublication  Congressional 
review  requirements  and  the  30-day 
delayed  effective  date  requirements  of 
section  7(o)  of  the  Department  of  HUD 
Act  (42  U.S.C.  3535(d)). 

IV.  Findings  and  Certifications 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 


action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 
Order).  Any  changes  made  to  this  rule 
as  a  result  of  that  review  are  identified 
in  the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW. 
Washington,  DC  20410-0500. 

Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  §  206.53(c) 

Reporting  and  Recordkeeping  Burden 


have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  In  accordance 
with  the  Paperwork  Reduction  Act, 
HUD  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  currently  valid 
OMB  control  number. 

The  burden  of  the  information 
collections  in  this  proposed  rule  is 
estimated  as  follows: 


Section  reference 

Number  of 
parties 

Number  of 
responses 
per  respond- 
ent 

Estimated  av- 
erage time  for 
requirement 
(in  hours) 

Estimated  an- 
nual 
burden 
(in  hours) 

206.53(c)  anti-ctiuming  disclosure  

4,000 

1 

.5 

2.000 

Total  Reporting  and  Recordkeeping 
Rurden:  2,000  bom's. 

In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biutlen  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  proposal.  Comments  must  be 
received  within  sixty  (60)  days  from  the 
date  of  this  proposal.  Comments  must 
refer  to  the  proposal  by  name  and 
docket  number  (FR-4667)  and  must  be 
sent  to:  Joseph  F.  Lackey,  Jr..  HUD  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503;  and  Ethelene 
Washington,  Reports  Liaison  Officer. 
Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  Department  of  Housing 
and  Urban  Development,  451  7th  Street. 
SW.,  Room  9114,  Washington,  DC 
20410. 


Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington.  DC. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  proposed  rule  and  in  so 
doing  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows. 

The  proposed  regulatory  amendments 
are  not  discretionary,  but  are  mandated 
by  statute.  These  amendments 


authorizes  FHA  mortgage  insurance  for 
HECM  refinancings,  and  provide 
consumer  safeguards  for  such 
refinancings.  The  amendments  would 
impose  minimal,  if  any.  economic  costs 
on  small  lenders  and  other  participants 
in  the  HECM  Program.  For  example,  the 
origination  fee  limits  that  would  be 
established  under  this  proposed  rule  for 
HECM  refinancings  do  not  impose  any 
economic  burden  on  lenders  (the  same 
fee  limits  are  already  applicable  original 
financing  under  the  HECM  Program). 
The  anti-chuming  disclosure  (although 
a  new  information  collection 
requirement)  also  does  not  add  new 
costs  or  impose  additional  economic 
burdens  on  lenders. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
HUD  specifically  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on   ■ 
State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 
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Catalog  of  Domestic  Assistance  Number 

The  Catalog  of  Domestic  Assistance 
Number  for  the  HECM  program  is 
14.871. 

List  of  Subiects  in  24  CFR  Part  206 

Aged,  Condominiiuns,  Loan 
programs — housing  and  community 
development,  Mortgage  insiu-ance, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to 
amend  24  CFR  part  206  as  follows: 

PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

1.  The  authority  citation  for  24  CFR 
part  206  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  1715z-1720; 
42  U.S.C.  3535(d). 

2.  Revise  §  206.31(a)(1)  to  read  as 
follows: 

§  206.31    Allowable  charges  and  fees. 

(a)  *  *  * 

(1)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  mortgage 
loan,  which  may  be  fully  financed  with 
the  mortgage.  The  Secretary  may 
establish  limitations  on  the  amoimt  of 
any  such  charge.  Any  limitation  on  the 
origination  fee  shall  include  any  fees 
paid  to  correspondent  mortgagees 
approved  by  the  Secretary.  HUD  will 
publish  any  such  limit  in  the  Federal 


Register  at  least  30-days  before  the 
limitation  takes  effect. 

***** 

3.  Add  §  206.53  under  a  new 
undesignated  heading  "REFINANCING 
OF  EXISTING  HOME  EQUITY 
CONVERSION  MORTGAGES"  to  read 
as  follows: 

$206.53    Refinartcings. 

(a)  General.  This  section  implements 
section  255(k)  of  NHA.  Except  as 
otherwise  provided  in  this  section,  all 
requirements  applicable  to  the 
insurance  of  home  equity  conversion 
mortgages  under  this  part  apply  to  the 
insurance  of  refinancings  under  this 
section.  HUD  may,  upon  application  by 
a  mortgagee,  insure  any  mortgage  given 
to  refinance  an  existing  home  equity 
conversion  mortgage  presently  insiu^ 
under  this  part. 

(b)  Definition  of  "total  cost  of  the 
refinancing." For  purposes  of 
paragraphs  (c)  and  (d)  of  this  section, 
the  term  "total  cost  of  the  refinancing" 
means  the  sum  of  the  allowable  charges 
and  fees  permitted  under  §  206.31  and 
the  initial  MIP  described  in  §  206.105(a). 

(c)  Anti-chuming  disclosure.  (1) 
Contents  of  anti-chuming  disclosure.  In 
addition  to  the  disclosures  required 
under  §  206.43,  the  mortgagee  shall 
provide  to  the  mortgagor  a  good  faith 
estimate  of: 

(i)  The  total  cost  of  the  refinancing  to 
the  mortgagor;  and 

(ii)  The  increase  in  the  mortgagor's 
principal  limit  as  measured  by  the 
estimated  initial  principal  limit  on  the 
mortgage  to  be  insured  less  the  current 


principal  limit  on  the  home  equity 
conversion  mortgage  that  is  being 
refinanced  under  this  section. 

(2)  Timing  of  anti-chuming 
disclosure.  The  mortgagee  shall  provide 
the  anti-chuming  disclosure 
concurrently  with  the  Good  Faith 
Estimate  required  under  §  3500.7  of  this 
title. 

(d)  Waiver  of  counseling  requirement. 
The  mortgagor  may  elect  not  to  receive 
counseling  under  §  206.41,  but  only  if: 

(1)  The  mortgagor  has  received  the 
anti-chuming  disclosure  required  imder 
paragraph  (c)  of  this  section. 

(2)  The  increase  in  the  mortgagor's 
principal  limit  (as  provided  in  the  anti- 
chuming  disclosure)  exceeds  the  total 
cost  of  the  refinancing  by  an  amount 
established  by  the  Secretary  through 
Federal  Register  notice.  HUD  may 
periodically  update  this  amount  through 
publication  of  a  notice  in  the  Federal 
Register.  Publication  of  any  such 
revised  amount  will  occur  at  least  30- 
days  before  the  revision  becomes 
effective. 

(3)  The  time  between  the  date  of  the 
closing  on  the  original  home  equity 
conversion  mortgage  and  the  date  of  the 
application  for  refinancing  under  this 
section  does  not  exceed  5  years  (even  if 
less  than  five  years  have  passed  since  a 
previous  refinancing  under  this  section). 

Dated:  April  19.  2001. 
Mel  Martinez, 
Secretary. 
|FR  Doc.  01-14120  Filed  6-4-01;  8:45  am) 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13215  of  May  31,  2001 

President's  Information  Technology  Advisory  Committee, 
Further  Amendment  to  Executive  Order  13035,  as  Amended 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  High-Performance  Com- 
puting Act  of  1991  (Public  Law  102-194),  as  amended  by  the  Next  Generation 
Internet  Research  Act  of  1998  (Public  Law  105-305),  and  in  order  to  extend 
the  life  of  the  President's  Information  Technology  Advisory  Committee  so 
that  it  may  continue  to  carry  out  its  responsibilities,  it  is  hereby  ordered 
that  Executive  Order  13035  of  February  11,  1997,  as  amended  by  Executive 
Orders  13092,  13113,  and  13200  (Executive  Order  13035,  as  amended), 
is  further  amended  as  follows: 

Section  1.  Section  1  of  Executive  Order  13035,  as  amended,  is  further 
amended  by  deleting  the  last  sentence  and  inserting  in  lieu  thereof:  "Members 
appointed  prior  to  June  1,  2001,  shall  serve  until  December  1,  2001,  unless 
reappointed  by  the  President.  Members  appointed  or  reappointed  on  or 
after  June  1,  2001,  shall  serve  for  no  more  than  2  years  from  the  date 
of  their  appointment,  unless  their  period  of  service  is  extended  by  the 
President.  The  President  shall  designate  two  co-chairs  from  among  the  mem- 
bers of  the  Committee.  A  co-chair  may  serve  for  a  term  of  2  years  or 
until  the  end  of  his  or  her  service  as  a  member  of  the  Committee,  whichever 
is  the  shorter  period." 

Sec.  2.  Section  4(b)  of  Executive  Order  13035,  as  amended,  is  further  amended 
by  deleting  "Jime  1,  2001,"  and  inserting  in  lieu  thereof:  "Jime  1,  2003." 


(/^ 


THE  WHITE  HOUSE, 
May  31,  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IfKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  5,  2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  put}lished  4-6-01 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Clethodim;  published  6-5-01 
Pryriproxyfen;  published  6-5- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Federal-State  Board  on 
Universal  Service: 
Multi-Association  Group  plan 
for  rural  high-cost 
universal  service; 
published  6-5-01 
Radio  stations;  table  of 
assignments: 
VenTK>nt;  published  5-4-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  russet  potato  diversion 
program;  2000  crop; 
comments  due  by  6-12-01; 
published  5-16-01 
Kiwifruit  grown  in — 
Califomia;  comments  due  by 
6-14-01;  published  5-15- 
01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements- 
Atlantic  Ocean  and  Gulf 
of  Mexico;  turtle 
excluder  devices; 
comments  due  by  6-13- 
01;  published  5-14-01 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 


Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-11- 
01;  published  5-25-01 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Flower  Garden  Banits 
National  Marine 
Sanctuary,  TX; 
anchoring  prohibitions; 
comments  due  by  6-14- 
01;  published  5-15-01 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Fee  revisions  (2002  FY); 
comments  due  by  6-12- 
01;  published  5-9-01 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Futures 
Modemization  Act: 
Derivatives  clearing 
organizations;  regulatory 
framework;  comments  due 
by  6-13-01;  published  5- 
14-01 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Household  products 
containing  low-viscosity 
hydrocartKjns; 
comments  due  by  6-11- 
01;  published  5-4-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operatng  pennits 
programs- 
Tennessee;  comments 
due  by  6-11-01; 
published  5-11-01 
Air  poltutk>n  control;  new 
motor  vehicles  and  engines: 
Tier  2/gasoline  sulfur 
regulations;  comments 
due  by  6-12-01;  published 
4-13-01 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Spokane,  WA; 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 


New  York;  comments  due 

by  6-11-01;  published  5- 

10-01 
Air  programs;  State  authority 
-delegations: 
New  Hampshire;  comments 

due  by  6-15-01;  published 

5-16-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Alat)ama;  comments  due  by 

6-15-01;  published  5-16- 

01 
Arizona;  comments  due  by 

6-11-01;  published  5-11- 

01 
Pennsylvania;  comments 

due  by  6-15-01;  published 

5-16-01 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation:  various 
States;  arr  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  comments  due  t)y 

6-11-01;  published  5-11- 

01 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Zoxamide  etc.;  comments 

due  by  6-11-01;  published 

4-11-01 
Public  information  and 
confidential  business 
information;  comments  due 
by  6-13-01;  published  5-14- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Emergency  Alert  System; 
comments  due  by  6-11-01; 
published  3-28-01 
Radio  stations;  table  of 
assignments: 
Idaho  and  Montana; 

comments  due  by  6-11- 

01;  published  5-16-01 
New  Yorit;  comments  due 

by  6-11-01;  published  5-4- 

01 
Washington;  comments  due 

by  6-11-01;  published  5-4- 

01 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 

Program: 

Private  sector  property 
insurers;  assistance; 
comments  due  by  6-11- 
01;  published  5-10-01 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  Housing  Program; 
amendments;  comments  due 
by  6-11-01;  published  5-10- 
01 


Federal  home  loan  bank 
system: 
Annual  bank  t>oard  of 

directors  meetings; 

minimum  number; 

maintenance  of  effort; 

comments  due  try  6-13- 

01;  published  5-14-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Bottled  water  beverages 
water  quality  standard 
regulations — 
Residual  disinfectant  and 

disinfectant  byproducts; 

establishment  of 

allowable  levels: 

comments  due  by  6-11- 

01;  published  3-28-01 
Residual  disinfectant  and 

disinfectant  byproducts; 

establishment  of 

allowable  levels; 

comments  due  by  6-11- 

01;  published  3-28-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Practice  and  procedure: 
Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)— 

Corporate  governance; 
comments  due  by  6-11- 
01:  published  4-10-01 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Land  and  water: 
Land  hekl  in  trust  for  benefit 
of  Indian  Tribes  and 
Individual  Indians;  title 
acquisition 

Effective  date  delay: 
comments  due  t>y  6-15- 
01;  published  4-16-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Wentachee  Mountains 
Checker-Mallow; 
comments  due  by  6-14- 
01;  published  5-15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Form  1-N,  registration  of 
national  securities 
exchanges  and  limited 
purpose  national  securities 
associations;  comments 
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due  by  6-14-01;  published 
5-15-01 
STATE  DEPARTMENT 

Exchange  Visitor  Program; 
Au  Pair  Program;  comments 
due  by  6-15-01;  published 
5-16-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbndge  operations: 
North  Carolina;  comments 
due  by  6-12-01;  published 
4-13-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admioistration 
Air  canier  certification  and 
operations: 

Antidrug  and  alcohol  misuse 
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comments  due  by  6-14- 
01;  published  4-30-01 
National  parks  air  tour 
management;  comments 
due  by  6-11-01;  published 
4-27-01 
Airworthiness  directives: 
Airbus;  comments  due  by  6- 

11-01;  published  5-10-01 
Boeing;  comments  due  by 
6-11-01;  published  4-25- 
01 
Cessna;  comments  due  by 
6-15-01;  published  4-30- 
01 
Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  6-11-01;  published 
5-11-01 
Learjet;  comments  due  by 
6-15-01;  published  4-16- 
01 
Lockheed;  comments  due 
by  6-11-01;  published  4- 
25-01 
McDonnell  Douglas; 
comments  due  by  6-11- 
01;  published  4-10-01 
MD  HelKopters  Inc.; 
comments  due  by  6-15- 
01;  published  4-16-01 


Sikorsky;  comments  due  by 
6-11-01;  published  4-12- 
01 
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testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Controlled  sut>stances  and 
akx)hol  use  and  testing; 
amendments  conforming 
to  DOT  rule;  comments 
due  by  6-14-01;  published 
4-30-01 

Workplace  drug  and  akx>hol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Railroad 

Administration 

Ak:ohol  and  drug  use  control: 
Transportation  workplace 
testing  procedures; 
conforming  anr>endments; 
comments  due  by  6-14- 
01;  published  4-30-01 

Workplace  dmg  and  akx}hol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Transit 

Administration 

Akx>hol  misuse  and  prohibited 
drug  use  prevention  in 
transit  operatk>ns; 
amendments  conforming  to 
CX3T  rule;  comments  due  by 
6-14-01;  published  4-30-01 

Workplace  drug  and  ak:ohol 
testing  programs; 
amendments  conforming  to 
DOT  aile;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Research  and  Special 

Programs  Administration 

Pipeline  safety: 


Drug  and  alcohol  testing  for 
pipeline  facility  employees; 
amendments  conforming 
to  DOT  rule;  comments 
due  by  6-14-01;  published 
4-30-01 
Workplace  drug  and  ak;ohol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 
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with  "PLUS"  (PuWk:  Laws 
Update  Servk^)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual, 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
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GPO  Access  at  http.// 
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index.html.  Some  laws  may 
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H.R.  S81/P.L.  107-13 

To  authorize  the  Secretary  of 
the  Interior  and  the  Secretary 
of  Agriculture  to  use  funds 
appropriated  for  wildland  fire 
management  in  the 
Department  of  the  Interior  and 
Related  Agencies 
Appropriations  Act,  2001,  to 
reimburse  the  United  States 
Fish  and  Wildlife  Servk»  and 
the  National  Marine  Fisheries 
Service  to  facilitate  the 
interagency  cooperation 
required  under  the 
Endangered  Species  Act  of 
1973  in  connectk>n  with 
wildland  fire  management. 
(June  3,  2001;  115  Stat.  24) 
Last  List  June  1,  2001 
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Presidential  Documents 


TiUe  3— 

The  President 


Proclamation  7446  of  June  2,  2001 
National  Child's  Day,  2001 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Our  children,  who  are  today  dreaming  big  dreams  and  who  are  filled  with 
hope,  will  someday  serve  as  leaders  in  government,  industry,  education, 
and  the  arts.  For  the  good  of  our  country  and  its  continued  progress  and 
advancement,  we  must  strive  to  give  all  yoimg  Americans  the  best  possible 
start  in  life. 

Falling  betv^een  Mother's  Day  and  Father's  Day,  Child's  Day  is  celebrated 
this  year  on  June  3,  the  first  Sunday  of  the  month.  This  special  occasion 
gives  us  a  unique  opportimity  to  remember  the  joys  and  wonder  of  our 
own  childhood  and  to  reflect  on  how  positive  and  healthy  experiences 
in  one's  early  years  significantly  influence  later  achievements  and  happiness. 

All  adults  must  work  together  to  ensure  the  safety  and  well-being  of  our 
Nation's  most  precious  resoiu-ce,  our  children.  Every  yoimgster  deserves 
to  live  in  a  saife,  permanent,  and  caring  family;  but,  imfortunately,  this 
is  not  always  the  case.  Government  caimot  make  people  love  one  another, 
but  it  can  and  must  cultivate  a  climate  that  helps  families,  as  well  as 
the  individuals  and  groups  that  support  them. 

Our  Nation  must  reaffirm  its  commitment  to  loving  and  caring  for  our 
children.  We  must  improve  the  safety  of  schools  and  neighborhoods  and 
mobilize  faith-based  and  community  groups  to  fight  poverty  and  addiction. 
Because  many  youngsters  now  grow  up  in  single-parent  homes,  we  must 
promote  responsible  fatherhood,  in  all  its  aspects,  including  spiritual  leader- 
ship, emotional  security,  and  financial  support.  We  must  aJso  help  femilies 
in  crisis,  protect  children  from  abuse  and  neglect,  and  encourage  adoption 
for  children  who  must  be  removed  from  their  biological  parents. 

Our  responsibility  to  our  young  people,  however,  extends  beyond  just  their 
physical  and  emotional  well-being.  We  must  also  provide  them  with  a 
quality  education,  so  that  no  child  is  left  behind  in  oiu-  fast-paced  global 
economy.  Adults  should  also  encourage  youngsters  to  always  set  high  goals, 
make  right  choices,  and  stay  involved  in  their  communities.  By  doing  so, 
boys  and  girls  can  piu-sue  lives  of  meaning  and  fulfillment  as  contributing 
members  of  society. 

Every  child  in  every  neighborhood  has  unique  gifts  to  offer.  We  must  nurture 
our  children's  dreams,  help  them  develop  thefr  talents  and  abilities,  and 
ensure  their  healthy  development  so  that  they  may  reach  their  full  potential. 
Our  success  in  this  vital  endeavor  will  affect  the  direction  of  their  lives 
and  the  future  sfrength  and  vitality  of  our  Nation. 

In  recognition  of  the  importance  of  our  Nation's  children,  the  Senate,  by 
Senate  Resolution  90  approved  May  25,  2001,  has  designated  Jime  3,  2001, 
as  "National  Child's  Day"  and  has  requested  that  the  President  issue  a 
Proclamation  calling  for  appropriate  ceremonies  and  activities. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  3,  2001,  as  National 
Child's  Day.  I  encourage  all  Americans  to  share  in  the  mission  of  preparing 
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our  young  people  for  life's  challenges  and  opportvuiities.  By  reading  to 
youngsters,  listening  to  their  cares  and  concerns,  and  providing  them  with 
safe  and  loving  homes,  we  can  make  a  positive  and  lasting  contribution 
to  their  health,  happiness,  and  well-being. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  second  day 
of  Jime,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-fifth. 


t^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
,  50  titles  pursuant  to  44  U.S.C.  1510. 

I  The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  [}ocuments.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  932 

[Dock*!  No.  FV01 -932-1  RR] 

Ollvee  Grown  In  California;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department]  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  increased  the  assessment  rate 
established  for  the  California  Olive 
Committee  (Committee)  for  the  2001 
and  subsequent  fiscal  years  firom  $21.73 
to  $27.90  per  ton  of  olives  handled.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  olives  grown  in  California. 
Authorization  to  assess  olive  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  year  began  January  1  and 
ends  December  31.  The  assessment  rate 
will  remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  July  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  Marketing  Specialist,  California 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901,  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 


regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  P.O.  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456; 
telephone  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  148  and  Order  No.  932,  both  as 
amended  (7  CFR  part  932),  regulating 
the  handling  of  olives  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  imder  the 
Agricultiiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  olive  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  olives 
beginning  on  January  1,  2001,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  heindler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
en^^  of  the  ruling. 

This  rule  continues  to  increase  the 
assessment  rate  established  for  the 


Committee  for  the  2001  and  subsequent 
fiscal  years  &t)m  $21.73  per  ton  to 
$27.90  per  ton  of  olives  handled. 

The  California  olive  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
olives.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2000  and  subsequent  fiscal 
years,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  year  to  fiscal  year 
unless  modified,  suspended,  or 
terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  Secretary. 

The  Committee  met  on  December  12, 
2000,  and  unanimously  recommended 
fiscal  year  2001  expenditures  of 
$1,348,242  and  an  assessment  rate  of 
$27.90  per  ton  of  oUves.  In  comparison, 
last  year's  budgeted  expendit\u«8  were 
$2,472,235  and  the  assessment  rate  was 
$21.73.  Assessable  tonnage  for  2001  was 
estimated  at  46,374,  significantly  below 
last  year's  113,750  tons.  Although  the 
Committee  reduced  expenditxires  in 
marketing  development  and  research, 
the  significant  decrease  in  tonnage, 
necessitates  a  higher  assessment  rate. 
The  reduced  research  expenditures  will 
fund:  (1)  Continued  research  and 
development  of  the  mechanical  olive 
harvester  and  (2)  scientific  studies  to 
develop  chemical  and  scientific 
defenses  to  counteract  a  potential  threat 
from  the  olive  fruit  fly  in  the  California 
production  area.  Market  development 
expenditures  are  significantly  lower 
because  handlers  have  taken  more 
responsibility  for  market  development. 

The  following  table  compares  major 
budget  expenditure  recommendations 
for  the  2001  fiscal  year  with  those  from 
,  last  year. 


Budget  expendi- 
ture 

2000 

2001 

Administration  ... 

Research  

Market  Develop- 
ment   

$356,190 
868,550 

1,212,495 

$343,490 
408,337 

596,415 

1999 

2000 

2001 

67,900  

113,750 

46,374 
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Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,200 
producers  of  olives  in  the  production 
area  and  2  handlers  subject  to  regulation 
imder  the  marketing  order.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.201)  as  those  having  annual 
receipts  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000  None  of  the  olive 
handlers  may  be  classified  as  small 
entities,  while  the  majority  of  olive 
producers  may  be  classified  as  small 
entities. 

This  rule  continues  to  increase  the 
assessment  rate  established  for  the 
Conunittee  and  collected  from  handlers 
for  the  2001  and  subsequent  fiscal  years 
from  $21.73  per  ton  to  $27.90  per  ton  of 
olives.  The  Committee  unanimously 
recommended  2001  expenditures  of 
$1,348,242  and  an  assessment  rate  of 
$27.90  per  ton.  The  assessment  rate  of 
$27.90  is  $6.17  higher  than  the  2000 
rate.  The  estimated  quantity  of 
assessable  olives  for  the  2001  fiscal  year 
is  46,374  tons.  Thus,  the  $27.90  rate 
should  generate  enough  funds  to  meet 
this  year's  budgeted  expenses,  when 
combined  with  funds  from  the 
authorized  reserve  and  interest  income. 

The  following  table  compares  major 
budget  expenditure  recommendations 
for  the  2001  fiscal  year  with  those  from 
last  year. 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses,  actual 
toimage,  and  additional  pertinent 
factors.  The  significant  tonnage  decrease 
in  2001 ,  due  in  large  part  to  the 
alternate-bearing  nature  of  olives,  has 
made  it  necessary  for  the  Committee  to 
increase  the  assessment  rate  from  $21.73 
to  $27.90  per  ton,  an  increase  of  $6.17. 
Income  derived  from  handler 
assessments,  interest,  and  reserve  funds 
will  be  adequate  to  cover  budgeted 
expenses.  Fimds  in  the  reserve  will 
continue  to  be  less  than  the  maximimi 
permitted  by  §  932.40  of  the  order 
(approximately  one  fiscal  year's 
expenses)  by  the  end  of  2001 . 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Conunittee  will  continue  to  meet  prior 
to  or  during  each  fiscal  year  to 
recommetid  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings.  The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  undertaken  as  necessary.  The 
Committee's  2001  budget  and  those  for 
subsequent  fiscal  years  will  be  reviewed 
and,  as  appropriate,  approved  by  the 
Department. 

Final  Regulatory  Flexibility  Analjrsis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 


Budget  expendi- 
ture 

2000 

2001 

Administration  ... 

Research  

Market  Oevek>p- 
ment  

$.\'56,190 
868.550 

1.212,495 

$343,490 
408,337 

596,415 

The  reduced  research  expenditures 
will  fund:  1)  Continued  research  and 
development  of  the  mechanical  olive 
harvester  and  2)  scientific  studies  to 
develop  chemical  and  scientific 
defenses  to  counteract  a  potential  threat 
from  the  olive  fruit  fly  in  the  California 
production  area.  Market  development 
expenditures  are  significantly  lower 
because  handlers  have  taken  more 
responsibility  for  market  development. 

A  higher  assessment  rate  was 
recommended  for  2001  because  the 
2001  fiscal  year  assessable  toimage  is 
approximately  59  percent  smaller  than 
last  fiscal  year's  tonnage,  due  in  large 
pari  to  the  alternate  bearing  nature  of 
,  the  crop: 


The  Committee  reviewed  and 
unanimously  recommended  2001 
expenditures  of  $1,348,242,  which 
reflects  decreases  in  the  research, 
market  development  and  administrative 
budgets.  Prior  to  arriving  at  this  budget, 
the  Committee  considered  information 
bom  various  sources,  such  as  the 
Conunittee's  Executive  Subcommittee, 
the  Research  Subcommittee,  and  the 
Marketing  Subcommittee.  Alternate 
spending  levels  were  discussed  by  these 
groups,  based  upon  potential  reductions 
in  the  funding  of  various  research  and 
market  development  projects.  The 
Conunittee  determined  it  was  necessary 
to  increase  the  assessment  rate  to  cover 
these  expenses  because  the  significant 
decrease  in  toimage  will  not  provide 
sufficient  funds  to  cover  anticipated 
expenses.  The  assessment  rate  of  $27.90 
per  ton  of  assessable  olives  was  derived 
by  considering  anticipated  expenses,  the 
Committee's  estimate  of  assessable 
olives,  and  additional  pertinent  factors. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  year  indicates  that  the  grower 
revenue  for  the  2000-2001  crop  year  is 
estimated  to  be  approximately 
$36,068,864.  With  an  assessment  rate  of 
$27.90  per  ton,  the  estimated 
assessment  revenue  to  the  Committee 
will  be  $1,293,834  for  the  2001  fiscal 
year,  or  approximately  3.59  percent  of 
grower  revenue. 

This  action  continues  to  increase  the 
assessment  obligation  imposed  on 
handlers  for  fiscal  year  2001  by 
$286,128  ($6.17  difference  between  the 
new  and  past  rate  x  46,374  assessable 
tonnage  estimate  for  2001).  Assessments 
are  applied  uniformly  on  all  handlers, 
and  some  of  the  costs  may  be  passed  on 
to  producers.  However,  increasing  the 
assessment  rate  increases  the  burden  on 
handlers,  and  may  increase  the  burden 
on  producers.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  California 
olive  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  December  12,  2000, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  Finally, 
interested  persons  were  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  California  olive  handlers.  As  with  all 
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Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  March  6,  2001  (66  FR 
13389).  Copies  of  that  rule  were  also 
mailed  or  sent  via  facsimile  to  all  olive 
handlers.  Finally,  the  interim  final  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register.  A 
60-day  comment  period  was  provided 
for  interested  persons  to  respond  to  the 
interim  final  rule.  The  comment  period 
ended  on  May  7,  2001,  and  no 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  httpj /www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  die 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared  - 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

PART  932— OUVES  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  932  which  was 
published  at  66  FR  13389  on  March  6, 
2001,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  1,  2001. 
Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

IFR  Doc.  01-14270  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servlca 

7  CFR  Part  985 

[Docket  No.  FV-01 -985-1  FR] 

Marketing  Order  Regulating  the 
Har>dllng  of  Spearmint  Oil  Produced  In 
the  Far  West;  Salable  Quantities  and 
Allotment  Percentages  for  the  2001- 
2002  Marketing  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTKW:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  2001-2002 
marketing  year,  which  begins  on  Jime  1, 
2001.  This  rule  establishes  salable 
quantities  and  allotment  percentages  for 
Class  1  (Scotch)  spearmint  oil  of 
900,208  pounds  and  48  percent, 
respectively,  and  for  Class  3  (Native) 
spearmint  oil  of  938,944  poimds  and  45 
percent,  respectively.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market. 
EFFECTIVE  DATE:  June  1,  2001.  through 
May  31.2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724;  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491.  Fax:  (202) 
720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  part  985),  as  amended. 


regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West, 
liiis  rule  establishes  the  quantity  of 
spearmint  oil  produced  in  the  Far  West, 
by  class,  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  2001-2002  marketing  year, 
which  begins  on  June  1.  2001.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  authority  in  sections 
985.50.  985.51.  and  985.52  of  the  order, 
the  Committee  recommended  the 
salable  quantities  and  allotment 
percentages  for  the  2001-2002 
marketing  year  at  its  October  11,  2000, 
meeting.  The  Committee  imanimously 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Class  1  (Scotch) 
spearmint  oil  of  900,208  pounds  and  48 
percent,  respectively,  and  a  salable 
quantity  and  allotment  percentage  for 
Class  3  (Native)  spearmint  oil  of  938,944 
pounds  and  45  percent,  respectively. 
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This  final  rule  limits  the  amount  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  2001-2002  marketing  year, 
which  begins  on  June  1,  2001,  and  ends 
on  May  31.  2002.  Salable  quantities  and 
allotment  percentages  have  been  placed 
into  effect  each  season  since  the  order's 
inception  in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primeuily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
marketing  order).  Spearmint  oil  is  also 
produced  in  the  Midwest.  The 
production  area  covered  by  the 
marketing  order  currently  accounts  for 
approximately  55  percent  of  the  annual 
U.S.  production  of  Scotch  spearmint  oil 
and  over  90  percent  of  the  annual  U.S. 
production  of  Native  spearmint  oil. 

When  the  order  became  effective  in 
1980,  the  U.S.  produced  nearly  100 
percent  of  the  world's  supply  of  Scotch 
spearmint  oil,  of  which  approximately 
72  percent  was  produced  in  the 
regulated  production  area  in  the  Far 
West.  The  Far  West  continued  to 
produce  an  average  of  about  69  percent 
of  the  world's  Scotch  spearmint  oil 
supply  during  the  period  from  1980  to 
1990.  International  production 
characteristics  have  changed  since  1990, 
however,  with  foreign  Scotch  spearmint 
oil  production  contributing  significanUy 
to  world  production.  The  Far  West's 
market  share  as  a  percent  of  total  world 
sales  has  averaged  about  44  percent 
since  1990. 

Starting  with  the  1996-97  marketing 
year,  the  Committee  employed  a 
marketing  strategy  for  Scotch  spearmint 
oil  that  was  intended  to  foster  market 
stability  and  expand  market  share.  This 
marketing  strategy  was  an  attempt  to 
remain  competitive  on  an  international 
level  by  regaining  a  substantial  amount 
of  the  Far  West's  historical  share  of  the 
global  market  for  this  class  of  oiL  In 
employing  this  strategy,  the  Committee 
was  recommending  the  establishment  of 
a  salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil  in 
excess  of  the  estimated  trade  demand 
for  each  marketing  year.  In  the 
development  of  its  annual  marketing 
policy  statements  during  this  period,  the 
Committee's  strategy  considered  general 
market  conditions  for  each  class  of 
spearmint  oil,  including  the  Far  West's 
world  market  share  as  it  relates  to  the 
overall  market  stability  of  spearmint  oil. 

During  its  deliberations  at  the  October 
11,  2000,  meeting,  however,  the 
Committee  concluded  that  its  marketing 
strategy  for  Scotch  spearmint  oil  of  the 
past  few  seasons  has  not  been  entirely 
effective.  Although  sales  have  increased, 
the  Far  West's  market  share  as  a 


percentage  of  total  world  sales  has  not 
increased  on  average,  and  the  market 
price  for  Scotch  spearmint  oil  has 
continued  to  decline  throughout  this 
period.  During  the  last  two  marketing 
years,  the  price  paid  to  producers  for 
Scotch  spearmint  oil  has  dropped  to  a 
low  of  $7.00  per  pound.  The  Committee 
believes  that  such  a  price  is  generally 
below  the  cost  of  production  for  most 
producers. 

Furthermore,  due  to  the  depressed 
market,  many  producers  with- allotment 
base  have  not  planted  Scotch  spearmint 
in  recent  years.  The  order  (7  CFR 
985.53(e))  requires  that  producers  must 
make  a  bona  fide  effort  to  produce  their 
annual  allotment,  or  failing  to  do  so, 
have  their  allotment  base  reduced  by  an 
amount  equivalent  to  the  unproduced 
portions.  With  prices  near  or  below  the 
cost  of  production,  many  producers  also 
face  the  potential  of  going  out  of 
business.  The  Committee  determined 
that  its  only  responsible  course  of  action 
was  to  adjust  its  marketing  strategy  in 
an  attempt  to  stabilize  prices  at  a 
reasonable  level  while  still  considering 
market  share.  Therefore,  the 
Committee's  recommendation  for 
Scotch  spearmint  oil  for  the  2001-2002 
marketing  year  is  based  on  a  desire  to 
remain  competitive  on  an  international 
level  while  maintaining  the  supply  of 
oil  at  a  level  that  could  enhance  prices 
and  thus  help  producers  to  remain 
solvent.  The  Committee  believes  that 
this  reconunendation  will  stabilize  the 
market  at  a  level  that  is  sustainable  for 
the  majority  of  Scotch  spearmint  oil 
producers. 

Despite  the  recent  downward  trend  in 
the  price  of  both  classes  of  spearmint 
oil,  the  Committee  believes  that  the 
order  has  contributed  extensively  to  the 
stabilization  of  producer  prices,  which 
prior  to  1980  experienced  wide 
fluctuations  from  year  to  year. 
According  to  the  National  Agricultural 
Statistics  Service,  for  example,  the 
average  price  paid  for  both  classes  of 
spearmint  oil  ranged  frt)m  about  $4.00 
per  pound  to  about  $12.50  per  poimd 
during  the  period  between  1968  and 
1980.  Excluding  the  most  recent  two 
marketing  years,  prices  since  the  order's 
inception  have  generally  stabilized  at 
about  $11.00  per  poimd  for  Native 
spearmint  oil  and  at  about  $13.00  per 
pound  for  Scotch  spearmint  oil.  Over 
the  last  couple  of  years,  the  price  has 
dropped  to  about  $9.00  per  pound  and 
$7.00  per  poimd,  respectively,  for 
Native  and  Scotch  spearmint  oils 
despite  the  Committee's  efforts  to 
balance  available  supplies  with 
demand.  Based  on  comments  made  at 
the  Committee's  meeting,  factors  that 
could  have  contributed  to  the  low  prices 


include  the  relatively  poor  returns  being 
realized  frtim  other  essential  oils,  an 
abundant  supply  of  spearmint  oil,  and 
the  continuing  overall  weak  farm 
situation. 

The  major  conditions  contributing  to 
the  Conunittee's  current 
recommendation  of  45  percent  for  the 
Native  spearmint  oil  allotment 
percentage  for  the  2001-2002  marketing 
year  include  a  surplus  of  oil  and  the 
resultant  softening  price  being  offered  to 
producers.  The  surplus  has  a  basis  in 
the  higher  than  anticipated  carry-in  on 
June  1 ,  2000,  caused  in  part  by  a  late- 
season  increase  in  last  year's  salable 
quantity.  The  Committee  recommended 
that  increase  last  year  due  to  signals 
from  the  industry  that  there  was 
demand  for  more  oil — a  demand  that 
did  not  materialize  as  expected.  Thus, 
with  over  90  percent  of  the  world 
production  currenUy  located  in  the  Far 
West,  the  Committee's  method  of 
calculating  the  Native  spearmint  oil 
salable  quantity  and  allotment 
percentage  continues  to  primarily 
utilize  information  on  price  and 
available  supply  as  they  are  affected  by 
the  estimated  trade  demctnd. 

The  Committee  based  its 
recommendation  for  the  salable  quantity 
and  allotment  percentage  for  each  class 
of  spearmint  oil  for  the  2001-2002 
marketing  year  on  the  summary 
presented  above,  as  well  as  the  data 
outlined  below. 

(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
2001—735,517  pounds.  This  figiire  is 
derived  by  subtracting  the  estimated 
2000-2001  marketing  year  trade 
demand  of  900,000  pounds  bom  the 
revised  2000-2001  marketing  year  total 
available  supply  of  1,635,517  pounds. 
The  2000-2001  marketing  year  trade 
demand  is  an  updated  figure  based  on 
sales  to  date,  historical  data,  and  input 
from  spearmint  oil  producers  and 
handlers.  The  2000-2001  marketing 
year  total  available  supply  has  been 
revised  from  the  figure  originally 
estimated  by  the  Committee  during  its 
deliberations  for  the  2000-2001 
marketing  year  salable  quantities  and 
allotment  percentages  due  to  updated 
production  estimates  and  the  available 
reserve  pool  oil  on  June  1 ,  2000. 

(B)  Total  estimated  allotment  base  for 
the  2001-2002  marketing  year— 
1,875,433  pounds.  This  figure 
represents  a  one  percent  increase  over 
the  revised  2000-2001  total  allotment 
base.  Section  985.53(d)(1)  requires  that 
the  Committee  make  additional 
allotment  bases  available  for  each  class 
of  oil  in  the  amount  of  no  more  than  1 
percent  of  the  total  allotment  base  for 
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that  class  of  oil.  The  total  allotment  base 
for  each  marketing  year  is  generally 
revised  during  each  such  marketing  year 
since  it  is  estimated  several  months 
earlier  during  the  respective  annual 
'marketing  policy  meetings. 

(C)  Average  salable  quantity  as 
recommended  at  the  five  production 
area  meetings — 888,955  pounds. 

(D)  Recommended  allotment 
percentage — 48  percent.  This  figure  is 
based  on  the  average  of  the  salable 
quantity  recommended  at  the  five 
production  area  meetings  divided  by  the 
total  estimated  allotment  base. 
Committee  records  show  that  this  is 
slightiy  above  the  average  of  the  past 
seven  years'  sales  (891,815  pounds  or 
47.6  percent). 

(E)  The  Committee's  recommended 
salable  quantity — 900,208  pounds.  This 
hguie  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

(F)  Estimated  available  supply  for  the 
2001-2002  marketing  yeai^l ,635.725 
pounds.  This  figure  is  the  sum  of  the 
recommended  salable  quantity  and  the 
estimated  carry-in  on  June  1 ,  2001 . 

(G)  Estimated  trade  demand  for  the 
2001-2002  marketing  year — 875,000 
pounds.  This  hgnte  is  based  on 
estimates  provided  by  producers  and 
handlers  at  the  five  Scotch  spearmint  oil 
production  area  meetings  held  in 
September  2000.  These  estimates  were 
derived  using  average  sales  figures  for 
the  past  20  years  as  well  as  input  from 
handlers  regarding  current  and 
projected  demand  for  Far  West 
spearmint  oil. 

(H)  Estimated  carry-out  on  May  31, 
2002—760,725  pounds.  This  figure  is 
the  difference  between  the  estimated 
available  supply  and  the  estimated  trade 
demand  for  the  2001-2002  marketing 
year. 

(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  Jime  1, 
2001—130,929  poimds.  This  figure  is 
the  difference  between  the  estimated 
2000-2001  marketing  year  trade 
demand  of  990,000  pounds  and  the 
revised  2000-2001  marketing  year  total 
available  supply  of  1,120,929  pounds. 

(B)  Estimated  trade  demand  for  the 
2001-2002  marketing  year— 1,000,000 
pounds.  This  figure  is  based  on  the 
average  of  the  estimates  provided  at  the 
four  Native  spearmint  oil  production 
area  meetings  held  in  September  2000. 

(C)  Salable  quantity  required  from  the 
2001-2002  marketing  year  production — 
864,071  pounds.  This  figure  is  the 
calculated  difference  between  the 
estimated  2001-2002  marketing  year 
trade  demand  and  the  estimated  carry- 
in  on  Jimel,  2001. 


(D)  Total  estimated  allotment  base  for 
the  2001-2002  marketing  year— 
2,086,542  pounds.  This  figure 
represents  a  one  percent  increase  over 
the  revised  2000-2001  total  allotment 
base. 

(E)  Computed  allotment  percentage — 
41.7  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  estimated 
allotment  base. 

(F)  Recommended  allotment 
percentage — 45  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage,  the 
average  of  the  computed  allotment 
percentage  figures  from  the  four 
production  area  meetings  (46.4  percent), 
and  input  from  producers  and  handlers. 

(G)  "The  Committee's  recommended 
salable  quantity — 938.944  pounds.  This 
figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  estimated  allotment  base. 

(H)  Estimated  available  supply  for  the 
2001-2002  marketing  year— 1,069.873 
pounds. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  spearmint  oil 
which  handlers  may  purchase  from  or 
handle  on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  Scotch  spearmint  oil  salable 
quantity  of  900,208  pounds  and 
allotment  percentage  of  48  percent  are 
based  on  the  Committee's  goal  of 
maintaining  market  stability  by  avoiding 
extreme  fluctuations  in  supplies  and 
prices,  and  thereby  helping  the  industry 
remain  competitive  on  the  international 
level.  The  Native  spearmint  oil  salable 
quantity  of  938,944  pounds  and 
allotment  percentage  of  45  percent  are 
based  on  the  anticipated  supply  and 
trade  demand  during  the  2001-2002 
marketing  year.  The  salable  quantities 
are  not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  2001-2002  season  may 
transfer  such  excess  spearmint  oil  to  a 
producer  with  spearmint  oil  production 
less  than  his  or  her  annual  allotment  or 
put  it  into  the  reserve  pool. 

This  regulation  is  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  o&et  by  the  benefits 


derived  from  a  stable  market  and 
improved  retiims.  In  conjunction  with 
the  issuance  of  this  final  rule,  the 
Committee's  marketing  policy  statement 
for  the  2001-2002  marketing  year  has 
been  reviewed  by  the  Department.  The 
Committee's  marketing  policy 
statement,  a  requirement  whenever  the 
Committee  recommends  volume 
regulations,  fully  meets  the  intent  of 
section  985.50  of  the  order.  During  its 
discussion  of  potential  2001-2002 
salable  quantities  and  allotment 
percentages,  the  Committee  considered: 
(1)  The  estimated  quantity  of  salable  oil 
of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  current  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  marketing 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage;  (6)  producer  prices  of 
oil,  including  prices  for  each  class  of  oil; 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 
Conformity  with  the  Department's 
"Guidelines  for  Fruit,  Vegetable,  and 
Specialty  Crop  Marketing  Orders"  has 
also  been  reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
allow  for  anticipated  market  needs.  In 
determining  anticipated  market  needs, 
consideration  by  the  Committee  was 
given  to  historical  sales,  as  well  as 
changes  and  trends  in  production  and 
demand.  This  nde  also  provides 
producers  with  information  on  the 
amount  of  spearmint  oil  which  should 
be  produced  for  next  season  in  order  to 
meet  anticipated  market  demand. 

Final  Regulatory  Flexibility  Analysb 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  7  spearmint  oil  handlers 
subject  to  regidation  imder  the  order. 
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and  approximately  116  producers  of 
Class  1  (Scotch)  spearmint  oil  and 
approximately  102  producers  of  Class  3 
(Native)  spearmint  oil  in  the  regulated 
production  area.  Small  agricultural 
service  firms  are  defined  by  the  Small 
Business  Administration  (SBA}(13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  of  less  than 
$500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  2  of  the  7  handlers  regulated  by  the 
order  could  be  considered  small 
entities.  Most  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils.  In 
addition,  the  Committee  estimates  that 
25  of  the  116  Scotch  spearmint  oil 
producers  and  7  of  the  102  Native 
spearmint  oil  producers  could  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Crop 
rotation  is  an  essential  cultural  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
normal  spearmint  oil  producing 
operation  has  enough  acreage  for 
rotation  such  that  the  total  acreage 
required  to  produce  the  crop  is  about 
one-third  spearmint  and  two-thirds 
rotational  crops.  An  average  spearmint 
oil  producing  farm  has  to  have 
considerably  more  acreage  than  is 
planted  to  spearmint  during  any  given 
season.  To  remain  economically  viable 
with  the  added  costs  associated  with 
spearmint  oil  production,  most 
spearmint  oil  producing  farms  Ml  into 
the  SBA  category  of  large  businesses. 

This  final  rule  establishes  the  quantity 
of  spearmint  oil  produced  in  the  Far 
West,  by  class,  that  handlers  may 
piuchase  from,  or  handle  for,  producers 
during  the  2001-2002  marketing  year. 
The  Committee  recommended  this  rule 
for  the  purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stability  in  the 
spearmint  oil  market.  This  action  is 
authorized  by  the  provisions  of  sections 
985.50,  985.51  and  985.52  of  the  order. 

Small  spearmint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  fanners 


generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 
more  seasons  of  poor  spearmint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 
meet  annual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  sm^  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

The  U.S.  spearmint  oil  market  is 
considered  a  mature  agricultural 
operation.  Aggregate  demand  for 
spearmint  oil  tends  to  be  relatively 
stable  from  year-to-year.  The  demand 
for  spearmint  oil  is  expected  to  grow 
slowly  for  the  foreseeable  future  because 
the  demand  for  consumer  products  that 
use  spearmint  oil  is  expected  to  expand 
slowly  in  line  with  population  growth. 
Demand  for  spearmint  oil  at  the  farm 
level  is  derived  from  the  demand  for 
spearmint-flavored  products  at  retail 
and  the  manufacturers  of  chewing  gum. 
toothpaste,  and  mouthwash  are  by  far 
the  largest  users  of  mint  oil.  In  general, 
the  farm-level  demand  for  a  commodity 
consists  of  the  demand  at  retail  or  food 
service  outlets  minus  per-unit 
processing  and  distribution  costs 
incurred  in  transforming  the  raw  farm 
commodity  into  a  product  available  to 
consumers.  These  costs  comprise  what 
is  known  as  the  "marketing  margin." 
However,  spearmint  flavoring  tends  to 
be  a  very  small  component  of  the  retail 
price  for  the  products  in  which  it  is 
used. 

Mint  producers  tend  to  respond  to 
price  signals.  Consequentiy,  there  has 
been  a  cycle  where  larger  producer 
stocks  of  unsold  spearmint  oil  have 
depressed  producer  prices  for  a  number 
of  years,  and  then  shortages  and  high 
prices  occur  in  subsequent  years. 

The  wide  fluctuations  in  supply  and 
prices  that  result  from  this  cycle  create 
liquidity  problems  for  some  producers, 
particularly  those  with  a  heavy  debt 
load.  Moreover,  producers  have  been 
less  able  to  weather  these  cycles  in 
recent  years  because  of  the  decline  in 
prices  of  many  alternative  crops.  As 
noted  earlier,  almost  all  spearmint  oil 
producers  diversify  by  growing  other 
crops.  It  is  important  that  spearmint  be 


rotated  with  other  crops  to  avoid  the 
development  of  disease  problems. 

Instaoility  in  the  spearmint  oil 
subsector  of  the  mint  industry  is  much 
more  likely  to  originate  on  the  supply 
side  than  the  demand  side.  Fluctuations 
in  yield  and  acreage  planted  from 
season-to-season  tend  to  be  larger  than 
fluctuations  in  the  amount  purchased  by 
buyers.  From  1980  through  2000, 
production  averaged  1,888,810  pounds. 
The  standard  deviation  over  this  period 
was  480,91 1  pounds.  This  indicates  that 
production  can  vary  by  over  480,000 
pounds  from  year-to-year. 

This  variation  in  production  has 
necessitated  the  use  of  a  reserve  pool  to 
store  product  in  large  production  years; 
these  stocks  are  drawn  down  in  short 
production  years.  In  any  given  year,  the 
total  available  supply  of  spearmint  oil  is 
composed  of  current  production  plus 
carry-over  stocks  from  the  previous 
crop. 

In  an  effort  to  stabilize  prices,  the 
spearmint  oil  industry  uses  the  voliune 
control  mechanisms  authorized  under 
the  order.  This  authority  allows  the 
industry  to  rec(Mnmend  a  salable 
quantity  and  allotment  percentage  for 
each  class  of  oil  for  the  upcoming 
marketing  year.  The  salable  quantity  for 
each  class  of  oil  is  the  total  volume  of 
that  oil  which  producers  may  sell 
during  the  marketing  year. 

The  allotment  percentage  for  each 
class  of  spearmint  oil  is  derived  by 
dividing  the  salable  quantity  by  the  total 
allotment  base.  Each  producer  is  then 
issued  an  annual  allotment  certificate, 
in  pounds,  for  the  applicable  class  of 
oil,  which  is  calculated  by  multiplying 
the  producer's  allotment  base  by  the 
applicable  allotment  percentage. 

By  November  1  of  each  year,  the 
Committee  identifies  any  oil  that 
individual  producers  have  produced 
above  the  volume  specified  on  their 
aimual  allotment  certificates.  This 
excess  oil  is  placed  into  a  reserve  pool 
administered  by  the  Committee. 

The  reserve  pool  oil  may  not  be  sold 
during  the  current  marketing  year 
unless  the  Secretary  approves  a 
Committee  recommendation  to  make  a 
portion  of  the  pool  available.  There  is  a 
reserve  pool  for  each  class  of  oil. 
However,  a  producer's  reserve  oil  can  be 
used  to  fill  deficiencies  in  production 
(which  is  less  than  the  salable  quantity) 
and  excess  production  can  be  sold  to  fill 
other  producers'  deficiencies. 

The  order  attempts  to  minimize  the 
price  depressing  effect  that  excess 
producer  stocks  have  on  unsold 
spearmint  oil.  Furthermore,  the  order 
attempts  to  stabilize  prices  by  having 
stocks  available  in  short  supply  years 
when  prices  would  increase 
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dramatically,  and  limiting  supply  and 
establishing  reserves  in  high  production 
years  when  prices  would  fall 
dramatically. 

It  is  the  goal  of  the  Committee  to 
balance  supply  and  demand  with  an 
appropriate  carry-out  in  order  to 
maintain  market  stability.  If  the  industry 
has  production  in  excess  of  the  salable 
quantity,  then  the  reserve  pool  absorbs 
the  surplus  and  spearmint  oil  goes 
imsold. 

To  assess  the  impact  that  volume 
control  has  on  the  prices  producers 
receive  for  their  commodity,  an 
econometric  model  has  been  developed 
projecting  that  the  voliune  control 
mechanism  used  by  the  spearmint  oil 
industry  will  result  in  decreased 
production.  Without  volume  control, 
spearmint  oil  markets  would  likely  be 
over-supplied,  resulting  in  low  producer 
prices  and  a  large  volume  of  oil  stored 
and  carried  over  to  the  next  crop  year. 

The  price  received  by  producers  for 
harvesting  their  crops  is  largely 
determined  by  the  level  of  production 
and  carry-in  inventories.  In  years  of 
oversupply  and  low  prices,  the  season 
average  producer  price  of  spearmint  oil 
has  failed  to  cover  the  average  variable 
cost  of  production.  The  estimated  model 
provides  a  way  to  see  what  impacts 
voliune  control  may  have  on  producer 
prices.  The  econometric  model  is  used 
to  estimate  producer  prices  with  and 
without  regulation.  Without  volume 
controls,  the  estimated  season-average 
producer  price  would  be  approximately 
$8.97  per  pound  and  production  is 
assumed  to  increase  to  3,961,975 
pounds.  With  volume  controls, 
production  would  be  limited  to  the 
salable  quantity  of  2,086,542  pounds 
and  the  producer  price  would  be 
estimated  at  approximately  $10.43  per 
pound. 

The  Committee  has  estimated  the  total 
trade  demand  for  spearmint  oil  to  be 
1,929,623  pounds  for  the  2001-2002 
marketing  year.  Without  volume 
controls,  the  volume  supplied  to  the 
market  would  be  approximately 
3,961,975  pounds.  This  would  result  in 
a  severe  surplus  situation  for  the 
spearmint  oil  market.  This  situation 
would  not  only  negatively  impact 
producer  prices  this  year,  but  would 
dampen  prospects  for  prices  in  future 
years  because  of  the  buildup  in  stocks. 
The  econometric  model  shows  that  for 
every  one  percent  increase  in  carry-in 
inventories,  a  decrease  of  0.07  percent 
in  producer  prices  occurs.  The  use  of 
volume  controls  allows  the  industry  to 
fully  supply  spearmint  oil  markets 
while  avoiding  the  disastrous  results  of 
over-supplying  these  markets.  The  use 
of  volume  controls  is  believed  to  have 


little  to  no  effect  on  consumer  prices 
and  will  not  result  in  fewer  retail  sales. 

Moreover,  the  use  of  voliune  controls 
is  believed  to  have  a  positive  impact  on 
producers'  revenues.  With  regulation, 
producers'  revenues  are  estimated  to  be 
$20,125,968.  In  this  scenario,  demand  is 
estimated  at  1,929,623  pounds  and  price 
at  $10.43  per  pound.  Without 
regulation,  producer  prices  are 
estimated  to  be  $8.97  per  pound  and  the 
total  demand  for  spearmint  oil  would 
have  to  increase  to  2,243,698  pounds  for 
producers  to  be  as  well  off  as  in  the 
regulated  scenario.  However,  even  if 
demand  were  to  increase  to  2,243,698 
pounds  in  response  tCi  the  lower  $8.97 
per  pound  price,  over  1,700,000  pounds 
of  spearmint  oil  would  likely  be  placed 
in  storage,  putting  tremendous 
downward  pressure  on  price  the  next 
crop  year. 

The  Committee  discussed  alternatives 
to  this  rule  including  higher  and  lower 
levels  for  the  salable  quantities  and 
allotment  percentages  for  both  classes  of 
oil,  as  well  as  not  regulating  the 
handling  of  spearmint  oil  during  the 
2001-2002  marketing  year. 

During  this  discussion,  one  producer 
recommended  that  the  Committee 
continue  with  the  Scotch  spearmint  oil 
marketing  strategy  that  it  has  used  in  the 
recent  past.  He  recommended  the 
establishment  of  an  allotment 
percentage  of  65  percent  or  higher,  or 
alternatively,  that  there  be  no  regulation 
established  for  Scotch  spearmint  oil 
during  the  2001-2002  marketing  year. 
The  producer  was  of  the  opinion  that 
the  global  nature  of  Scotch  spearmint  oil 
production  negates  the  stabilizing 
benefits  of  the  order,  and  therefore  the 
order,  in  regards  to  Scotch  spearmint 
oil,  no  longer  effectuates  the  declared 
policy  of  the  Act.  He  opined  that  a 
swing  in  policy  from  65  percent  to  a  48 
percent  allotment  percentage  is  radical 
and  will  not  stabilize  the  market  nor 
improve  prices  to  producers. 

With  several  individuals  commenting 
during  the  meeting,  however,  most 
indicated  support  for  a  change  in  the 
marketing  strategy  for  Scotch  spearmint 
oil  to  an  approach  that  takes  into 
consideration  current  price,  supply,  and 
demand  sdong  with  the  Far  West's  share 
of  the  world  market.  It  was  noted  that, 
although  world  production  of  Scotch 
spearmint  oil  has  increased 
significantly,  the  provisions  of  the  order 
in  regards  to  this  class  of  oil  are  still 
relevant  since  demand  for  high  quality 
Far  West  spearmint  oil  remains 
relatively  good.  Blending  of  essential 
oils  is  more  prevalent  today  then  in  the 
past.  Consequently,  the  Committee 
believes  that  buyers  will  continue  to 
seek  out  the  quality  Far  West  spearmint 


oil  for  the  purpose  of  blending  with  the 
readily  available  lower  quality  oils.  The 
Committee's  belief  that  the  Scotch 
spearmint  oil  market  can  be  improved 
and  stabilized  is  reflected  in  its 
recommendation  to  establish  the  salable 
quantity  and  allotment  percentage  at 
900,208  pounds  and  48  percent, 
respectively.  The  Committee  is  of  the 
view  that  levels  higher  than  48  percent 
could  cause  further  depression  in 
prices,  thus  potentially  forcing  some 
producers  out  of  business. 

The  Committee  discussed  alternative 
allotment  percentage  levels  for  Native 
spearmint  oil  from  a  low  of  43  percent 
to  a  high  of  46  percent.  With  the  current 
price  for  Native  spearmint  oil  lower 
than  the  20  year  average,  and  demand 
fairly  flat,  the  Committee,  after 
considerable  discussion,  decided  on 
938,944  pounds  and  45  percent  as  the 
most  effective  salable  quantity  and 
allotment  percentage,  respectively,  for 
the  2001-2002  marketing  year. 

Further,  the  Conunittee's 
recommendation  to  establish  salable 
quantities  and  allotment  percentages  for 
both  classes  of  spearmint  oil  was  made 
after  careful  consideration  of  all 
available  information,  including:  (1)  The 
estimated  quantity  of  salable  oil  of  each 
class  held  by  producers  and  handlers; 
(2)  the  estimated  demand  for  each  class 
of  oil;  (3)  prospective  production  of 
each  class  of  oil;  (4)  total  of  allotment 
bases  of  each  class  of  oil  for  the  current 
marketing  year  and  the  estimated  total 
of  allotment  bases  of  each  class  for  the 
ensuing  marketing  year;  (5)  the  quantity 
of  reserve  oil,  by  class,  in  storage;  (6) 
producer  prices  of  oil,  including  prices 
for  each  class  of  oil;  and  (7)  general 
market  conditions  for  each  class  of  oil, 
including  whether  the  estimated  season 
average  price  to  producers  is  likely  to 
exceed  parity.  Based  on  its  review,  the 
Committee  believes  that  the  salable 
quantity  and  allotment  percentage  levels 
recommended  will  achieve  the 
objectives  sought. 

As  stated  earlier,  the  Committee 
believes  that  the  order  has  contributed 
extensively  to  the  stabilization  of 
producer  prices,  which  prior  to  1980 
experienced  wide  fluctuations  frtim  year 
to  year.  National  Agricultiu-al  Statistics 
Service  records  show  that  the  average 
price  paid  for  both  classes  of  spearmint 
oil  ranged  irom  about  $4.00  per  pound 
to  about  $12.50  per  pound  during  the 
period  between  1968  and  1980. 
Excluding  the  most  recent  two 
marketing  years,  prices  since  the  order's 
inception  have  generally  stabilized  at 
about  $1 1 .00  per  pound  for  Native 
spearmint  oil  and  at  about  $13.00  per 
pound  for  Scotch  spearmint  oil.  Over 
the  last  two  years,  die  price  has  dropped 
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to  about  $9.00  per  pound  and  $7.00  per 
pound,  respectively,  for  Native  and 
Scotch  spearmint  oils  despite  the 
Committee's  efforts  to  balance  available 
supplies  with  demand. 

Without  any  regulations  in  effect,  the 
Committee  believes  the  industry  would 
return  to  the  pattern  of  cyclical  prices  of 
prior  years,  as  well  as  suffer  the 
potentially  price  depressing 
consequence  that  a  release  of  over  a 
million  pounds  of  spearmint  oil  reserves 
would  have  on  the  market.  Thus, 
according  to  the  Committee,  levels  for 
the  salable  quantities  and  allotment 
percentages  either  higher  or  lower  than 
those  recommended  would  not  achieve 
the  intended  goals  of  market  and  price 
stability. 

As  stated  earlier,  annual  salable 
quantities  and  allotment  percentages 
have  been  issued  for  both  classes  of 
spearmint  oil  since  the  order's 
inception.  Reporting  and  recordkeeping 
requirements  have  remained  the  same 
for  each  year  of  regulation.  These 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
0MB  Control  No.  0581-0065. 
Accordingly,  this  action  does  not 
impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  final  rule. 

Finally,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  Like  all 
Committee  meetings,  the  October  1 1 , 
2000,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Interested  persons  were  also  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  proposed  rule  was  published  in  the 
Federal  Register  (66  FR  20615)  on  April 
24,  2001.  A  15-day  comment  period  was 
provided  to  allow  interested  persons  the 
opportimity  to  respond  to  the  proposal, 
including  any  regulatory  and 
informational  impacts  of  this.action  on 
small  businesses.  A  copy  of  the 
proposed  rule  was  both  faxed  and 
mailed  to  the  Committee  office,  which 
in  turn  notified  Committee  members 
and  spearmint  oil  producers  and 
handlers  of  the  proposed  action.  A  copy 
of  the  proposal  was  also  made  available 


on  the  Internet  by  the  U.S.  Government 
Printing  Office.  No  comments  were 
received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at: 

http://www.ams.usda.gov/fv/moab.html. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT    ' 
section. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  2001-2002 
marketing  year  begins  on  June  1,  2001. 
Further,  handlers  are  aware  of  this  rule, 
which  was  recommended  at  a  public 
meeting:  Also,  a  15-day  comment  period 
was  provided  for  in  the  proposed  rule 
and  no  comments  were  received. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Conunittee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Pajt  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDUNG  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  985.220  is  added  to  read 
as  follows: 

[Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations.) 

§  985.220    Salable  quantities  and  allotment 
percentages— 2001-2002  nrtarketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  Jime  1,  2001,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  900,208  pounds  and  an 
allotment  percentage  of  48  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  938,944  pounds  and  an 
allotment  percentage  of  45  percent. 


Dated:  June  1,2001. 
Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 

Service. 

[FR  Doc.  01-14236  Filed  6-1-01;  2:02  pm] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-CE-25-AD;  Amendment 
39-12244;  AD  2001-11-03] 

RIN  2120-AA64 

Ainworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  F33A, 
A36,  B36TC,  58/58A,  C90A.  8200,  and 
1900D  Airplanes 

agency:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  ruTe. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Beech  Models 
F33A,  A36,  B36TC,  58/58A,  C90A, 
B200,  and  1900D  airplanes  equipped 
with  a  KA-33  cooling  blower.  This  AD 
requires  you  to  incorporate  certain 
electrical  parts  to  protect  cooling 
blowers.  "This  AD  is  the  result  of  several 
reports  of  circuit  breakers  failing  to 
protect  cooling  blowers  on  the  affected 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  protect  the  blower 
motor  circuit  and  reduce  the  possibility 
of  emission  of  smoke  or  a  burning  odor 
into  the  cockpit  or  passenger 
compartment  as  a  result  of  a  failed  or 
seized  blower  motor. 

DATES:  This  AD  becomes  effective  on 
July  20,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  July  20,  2001. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
the  Raytheon  Aircraft  Company,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
25-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Dixon,  Aerospace  Engineer,  FAA, 
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Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone:  (316)  946-4152;  facsimile: 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  several  reports 
of  blower  motors  foiling,  seizing, 
smoking,  and  producing  a  burning  odor 
that  enters  the  cabin  and  passenger 
compartment.  These  events  are  die 
result  of  the  blower  motor  having  circuit 
protection  of  more  than  1  ampere.  This 
amount  of  circuit  protection  does  not 
prevent  the  blower  motor  from  smoking 
and  creating  a  burning  odor  should  it 
fail  or  seize. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition  could  result  in  smoke 
or  burning  odor  entering  the  cockpit  or 
passenger  compartments. 

Has  FAA  Taken  any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheon  Beech 
Models  F33A.  A36,  B36TC,  58/58A, 
C90A,  B200,  and  1900D  airplanes 
equipped  with  a  KA-33  cooling  blower. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  February  14, 


2001  (66  FR  10226).  The  NPRM 
proposed  to  require  you  to  incorporate 
certain  electrical  parts  to  protect  cooling 
blowers. 

Was  the  Public  Invited  To  Comment? 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

FAA's  Determination  and  Provisions  of 
This  AD 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  nUe  as 
proposed  except  for  minor  editorial 
corrections.  We  determined  that  these 
minor  corrections: 

— Will  not  change  the  meaning  of  the 

AD;  and 
— will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

What  Are  the  Differences  Between  the 
Service  Bulletin  and  This  AD? 

Raytheon  specifies  in  the  service 
information  that  you  are  to  do  this 
modification  at  the  next  scheduled 
inspection  or  before  6  months  or  600 
hours  time-in-service,  whichever  comes 


first.  We  require  you  do  the 
modification  within  the  next  6  calendar 
months  or  600  hours  time-in-service 
(TIS),  whichever  comes  first,  after  the 
effective  date  of  this  AD.  We  cannot 
enforce  a  compliance  time  of  "at  the 
next  scheduled  inspection."  We  believe 
that  6  calendar  months  or  600  hours  TIS 
will  give  the  owners/operators  of  the 
affected  airplanes  enough  time  to  have 
the  required  actions  done  without 
compromising  the  safety  of  the 
airplanes.  This  will  allow  the  owners/ 
operators  to  work  this  modification  into 
regularly  scheduled  maintenance. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  3,403 
airplanes  in  the  U.S.  registry. 


Models 

Numt>er  of  U.S. 
Airplanes  Affected 

F33A,  A36,  B36TC.  and 

58/58A 

C90A 

B200  

1900D  

2.3a'> 
275 
343 
400 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection  for  Beech 
Models  F33A,  A36,  B36TC,  and  58/58A 
airplanes: 


Labor  cost 

Paris  cost 

Total  cost  per  air- 
plane 

Total  cost  on  U.S.  operators 

1  workhour  x  $60  per  hour  -  $60 

No  parts  needed  for  Inspection 

$60 

2,385  X  $60  =  $143,100. 

For  Bfeech  Models  F33A,  A36,  B36TC,     circuit  breaker  installation  that  will  be 
and  58/58A  airplanes,  we  estimate  the        required  based  on  the  results  of  the 
following  costs  to  do  any  necessary  inspection.  We  have  no  way  of  knowing 


the  number  of  airplanes  that  will  need 
the  circuit  breaker  installation: 


Labor  cost 

Parts 
cost 

Total  cost  per  circuit 
breaker  installation 

1  wor1<hour  x  $60  per  fiour  =  $60  to  do  each  circuit  breaker  installation 

$33 

$60  -t-  $33  =  $93. 

We  estimate  the  following  costs  to  do  the  installation  for  Beech  Model  C90A  airplanes.  We  have  no  way  of  knowing 
how  many  airplanes  will  need  the  in-line  fuse  holder  and  1  ampere  slow-blow  fuse  installation: 

Labor  cost 

Parts 
cost 

Total  cost  per  in-line 
fuse  holder  and  1  -am- 
pere fuse  installation 

1  workhour  x  $60  per  hour  =  $60  to  do  each  'f-line  fuse  holder  and  1 -ampere  slow-blow  fuse  installation  

$12 

$60  ■►  $12  =  $72. 

We  estimate  the  following  costs  to  do  the  installation  for  Beech  Models  B200  airplanes.  We  have  no  way  of  knowing 
how  many  airplanes  may  need  the  in-line  fuse  holder  and  1  ampere  slow-blow  fuse  installation: 
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Labor  cost 

Parts 
cost 

Total  cost  per  in-line 

fuse  holder,  1  -ampere 

fuse  Installation,  and 

junction  t)ox  re-work 

2  workhours  x  $60  per  hour  =  $120 

$19 

$120 +  $19  =  $139. 

We  estimate  the  following  costs  to  do  the  installation  for  Beech  Models  1900D  airplanes.   We  have  no  way  of 
knowing  the  niunber  of  airplanes  that  will  need  the  in-line  fuse  holder  and  1   ampere  slow-blow  fuse  installation: 


Labor  cost 


1  workhour  x  $60  per  hour  =  $60 


Total  cost  per  in-line 
fuse  hoWer  and  1  -am- 
pere fuse  installation 


$60  +  $12  =  $72. 


The  manufacturer  will  allow  warranty 
credit  for  labor  and  parts  to  the  extent 
noted  in  the  service  bulletin. 

Regulatory  Impact 

Does  this  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Aocordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 
2001-11-03    Raytheon  Aircraft  Company: 

Amendment  39-12244;  Docket  No. 

2000-CE-25-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplanes  that 
are  certificated  in  any  category: 


Model 


Beech  F33A  . 
Beech  A36  .... 
Beech  B36TC 
Beech  58/58A 
Beech  C90A  . 

Beech  C90A  . 

Beech  B200  .. 
1900D 


Serial  Nos. 


CE-1050  through  CE-1791. 

E-2205  through  E-3217. 

EA-443  through  EA-628. 

TH-1 436  through  TH-1 883. 

Do  not  have  the  EFIS-84  System  Installatfon  equipped  with  factory  Installed  KLN-88.LORAN: 

LJ-1278  LJ-1288,  LJ-1293,  LJ-1299,  LJ-1314,  and  LJ-1315. 
Equipped  with  Collins  EFIS-84  System:  LJ-1306,  LJ-1316.  LJ-1318,  LJ-1320  through  U- 

1334,  LJ-1340  through  LJ-1592. 
BB-1314,  BB-1449  ttirough  BB-1692  equipped  with  Collins  EFIS-64  System. 
UE-1  through  UE-401. 


(b)  Who  must  comply  with  this  AD?  Anyone  who  wishes  to  operate  any  of  the  above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address?  The  actions  specified  by  this  AD  are  intended  to  protect  the  blower  motor  circuit  and 
reduce  the  possibility  of  the  emission  of  smoke  or  a  burning  odor  in  the  cockpit  or  passenger  compartment  as  a  result  of  a  failed 
or  seized  blower  motor. 

(d)  What  actions  must  I  accomplish  to  address  this  problem  for  Beech  Models  F33A.  A36,  B36TC,  and  58/5aA  airplanes?  To 
address  this  problem,  you  must  accomplish  the  following  actions: 


Actkms 


(1)  Inspect  for  an  installed  and  property  work- 
ing KA-33  cooling  blower,  unless  already  ac- 
complished. 


Compliance 


Within  ttie  next  600  twurs  time-in-service 
(TIS)  after  July  20,  2001  (the  effective  date 
of  finis  AD)  or  within  ttie  next  6  calendar 
months  after  July  20,  2001  (the  effective 
date  of  4his  AD),  wbKhever  comes  first. 


Procedures 


Do  this  action  following  Raytheon  Mandatory 
Sen/ice  Bulletin  SB  34-3267,  Issued: 
March,  1999. 
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Actions 

Compliance 

Procedures 

(2)  If  the  aircraft  has  a  KA-33  cooling  blower, 
install  a  1  ampere  circuit  breaker,  part  num- 
ber (P/N)  7277-2-1.  in  place  of  the  factory 
installed  3  ampere/5  ampere  circuit  breakers. 

Before  further  flight  after  the  Inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 

Do  this  action  following  Raytheon  Mandatory 
Service    Bulletin    SB    34-3267,    Issued: 
March.  1999. 

(3)  Do  not  install,  on  any  affected  airplane,  any 
3  ampere/5  ampere  circuit  breakers  to  pro- 
tect the  KA-33  Cooling  Blower. 

As  of  July  20.  2001  (the  effective  <late  of  this 
AD). 

Not  Applicable. 

(e)   What  actions  must  I  accomplish  to  address  this  problem  for  Beech  Model  C90A  airplanes?  To  address  this  problem,  you 
must  accomplish  the  following  actions: 


Actkxis 

Compliance 

Procedures 

(1)  Install  the  in-line  fuse  holder,  P/N  HHJ-A, 
and  install  the  1  -ampere  slow-blow  fuse,  P/N 
MDL1 ,  in  the  fuse  holder,  unless  already  ac- 
complished. 

Within  the  next  600  hours  TIS  after  July  20. 
2001  (the  effective  date  of  this  AD)  or  within 
the  next  6  calendar  months  after  July  20, 
2001  (the  effective  date  of  this  AD),  whk:h- 
ever  comes  first. 

Do  these  actions  following  Rayttneon  Manda- 
tory Service  Bulletin  SB  34-3269,  Revision 
1,  Revised:  October,  2000. 

(2)  Doing  this  action  following  Raytheon  Man- 
datory Service  Bulletin  SB  34-3269,  Issued: 
January  2000,  is  considered  an  alternative 
method  of  compliance  with  this  AD. 

Within  the  next  600  hours  TIS  after  July  20, 
2001  (the  effective  date  of  this  AD)  or  within 
the  next  6  calendar  months  after  July  20, 
2001  (the  effective  date  of  this  AD),  whk:h- 
ever  comes  first. 

Use  the  procedures  in  Raytheon  Mandatory 
Service  Bulletin  SB  34-3269,  Issued;  Janu- 
ary 2000,  if  you  use  this  alternative  method 
of  compliance. 

(f)  What  actions  must  I  accomplish  to  address  this  problem  for  Beech  Model  B200  airplanes?  To  address  this  problem,  you  must 
accomplish  the  following  actions:  ~ 


Actions 

Compliance                                                         Procedures 

(1)  Install  the  in-line  fuse  holder,  P/N  HHJ-A, 
and  install  ttie  1 -ampere  slow-blow  fuse,  P/N 
MDL1 ,  in  the  fuse  holder,  unless  already  ac- 
complished. 

Within  the  next  600  hours  TIS  after  July  20, 
2001  (the  effective  date  of  this  AD)  or  within 
the  next  6  calendar  months  after  July  20, 
2001  (Ihe  effective  date  of  this  AD),  which- 
ever comes  first. 

Do  these  actions  following  Raytheon  Manda- 
tory Service  Bulletin  SB  34-3269,  Revision 
1.  Revised;  October,  2000. 

(2)  Remove  the  P/N  GMW-1  fuse  and  install 
the  new  P/N  GMW-3  fuse  in  the  Avionics 
Junctk>n  Box,  unless  already  accomplished. 

Within  the  next  600  hours  TIS  after  July  20, 
2001  (the  effective  date  of  this  AD)  or  within 
the  next  6  calendar  months  after  July  20, 
2001  (the  effective  date  of  this  AD),  which- 
ever comes  first. 

Do  these  actions  foltowing  Rayttieon  Manda- 
tory Service  Bulletin  SB  34-3269,  Revision 
1 ,  Revised:  October,  2000. 

(3)  Doing  this  action  following  Raytheon  Man- 
datory Service  Bulletin  SB  34-3269,  Issued: 
January  2000,  is  considered  an  alternative 
method  of  compliance  with  this  AD. 

Within  the  next  600  hours  TIS  after  July  20, 
2001  (the  effective  date  of  this  AD)  or  within 
the  next  6  calendar  months  after  July  20, 
2001  (the  effective  date  of  this  AD),  whteh- 
ever  comes  first. 

Use  the  procedures  in  Raytheon  Mandatory 
Service  Bulletin  SB  34-3269,  Issued  Janu- 
ary 2000,  if  you  use  this  allemative  mettx)d 
of  compliance. 

(g)   What  actions  must  I  accomplish  to  address  this  problem  for  Beech  Model  1900D  airplanes?  To  address  this  problem,  you 
must  accomplish  the  following  actions: 


Actions 

Compliance 

Procedures 

Install  the  in-line  fuse  holder,  P/N  HHJ-A,  in 

Within  the  next  600  hourse  TIS  after  July  20, 

Do  these  actions  following  Raytheon  Manda- 

wire J51500E-J039002,  and  install  the  1- 

2001  (the  effective  date  of  this  AD),  or  with- 

tory Service  Bulletin  SB  34-3268,  Issued: 

ampere  slow-blow  fuse,  P/N  MDA1,  in  the 

in  the  next  6  calendar  months  after  July  20, 

April.  2000. 

fuse  holder,  unless  already  accomplished 

2001  (the  effective  date  of  this  AD),  which- 
ever comes  first. 

(h)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACQ. 


Note:  This  AD  applies  to  each  airplane 
with  a  KA-33  cooling  blower  identified  in 
paragraph  (a)  of  this  AD,  regardless  of 
whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  all 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(i)  Where  can  I  get  information  alMUt  any 
already-approved  alternative  methods  of 
compliance?  Coniact  Todd  Dixon.  Aerospace 
Engineer,  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Mid-Continent 
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Airport,  Wichita.  Kansas  67209;  telephone: 
(316)  946-4152;  facsimile:  (316)  946-4407. 

(j)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(k)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  34- 
3267.  Issued:  March,  1999,  Raytheon 
Mandatory  Service  Bulletin  SB  34-3268. 
Issued:  April,  2000.  Raytheon  Mandatory 
Service  Bulletin  SB  34-3269,  Issued:  January 
2000,  and  Raytheon  Mandatory  Service 
Bulletin  SB  34-3269.  Revision  1.  Revised: 
October,  2000.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  the 
Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  You  can  look  at 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust.  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington.  DC. 

(1)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  July  20,  2001. 

Issued  in  Kansas  City,  Missouri,  on  May 
21,2001. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  01-13581  Filed  6-5-01;  8:45  am) 

BttXING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  99-CE-82-AD;  Amendment  39- 
^12243;  AD  2001-11-02] 

RIN  2120-AA64 

Airwortttiness  Directives;  Pliatus 
Aircraft  LTD  Models  PC-12  and  PC-12/ 
45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  99-17-08, 
which  currently  requires  modifying  the 
generator  2  excitation  by  removing 
certain  diodes  and  installing  a  new  5- 
amp  circuit  breaker  and  suppression 
filter  on  certain  Pilatus  Aircraft  Ltd. 
(Pilatus)  Models  PC-12  and  PC-12/45 
airplanes.  This  AD  is  the  result  of  the 
Federal  Aviation  Administration's 
determination  that  the  A250  voltage 
spike  suppression  filter  in  the 


modification  kit  can  cause  the  circuit 
breaker  235  to  trip  because  of  overload. 
In  extreme  circiunstances,  this  can  lead 
to  overheating  of  wiring.  This  AD 
requires  you  to  modify  the  generator  2 
excitation  by  removing  certain  diodes 
and  installing  a  new  5-amp  circuit 
breaker  and  suppression  filter  of 
improved  design  in  accordance  with 
revised  procediuBS.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Switzerland.  The  actions  specified  by 
this  AD  are  intended  to  prevent  damage 
to  electrical  components  if  generator  2 
is  not  switched  off  before  engine 
shutdown  and  it  overheats.  This  cotdd 
result  in  loss  of  electrical  power  to 
certain  critical  airplane  components. 
DATES:  This  AD  becomes  effective  on 
July  23,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  Pilatus  Service  Bulletin  No.  24-014, 
dated  October  27, 1999,  as  of  July  23, 
2001. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  Pilatus  Service  Bulletin 
No.  24-012,  dated  February  19, 1999,  as 
of  October  4, 1999  (64  FR  45149,  August 
19.  1999). 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  65  09;  facsimile: 
+41  41  610  33  51.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  99-CE-82- 
AD,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

The  FAA  issued  AD  99-1 7-08,' 
Amendment  39-11256  (64  FR  45149, 
August  19, 1999),  against  Pilatus  models 
PC-12  and  PC-12/45  airplanes,  to 
prevent  damage  to  electrical 
components  if  generator  2  is  not 
switched  off  before  engine  shutdown 
and  it  overheats.  This  could  result  in 
loss  of  electrical  power  to  certain 
critical  airplane  components. 


AD  99-17-08  requires  that  you  do  the 
following  on  the  affected  airplanes: 
— modify  the  generator  2  excitation  by 

removing  certain  diodes;  and 
— install  a  new  5-amp  circuit  breaker 

and  suppression  filter. 

AD  99-17-08  was  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 

What  Has  Happened  Since  AD  99-1 7- 
08  To  Begin  This  Action? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  notified  the 
FAA  of  the  need  to  change  AD  99-17- 
08.  The  FOCA  reports  that  after 
installation  of  the  modification  kit  in 
accordance  with  Pilatus  Service  Bulletin 
SB  24-012  and  turning  on  electrical 
power  on  one  of  the  affected  airplanes, 
the  circuit  breaker  CB  235  tripped. 

Investigation  revealed  that  the 
suppression  filter  (A250)  (part  number 
524.52.12.358)  was  shorted.  The 
suppression  diode  installed  in  the  filter 
was  shorted  and  was  the  wrong  type. 
The  manufacturer's  A250  voltage  spike 
suppression  filter  is  inadequate  and  has 
been  replaced  with  an  A250  voltage 
spike  suppression  filter  of  improved 


Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
woidd  apply  to  certain  Pilatus  Models 
PC-12  and  PC-12/45  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  5,  2001 
(66  FR  13271).  The  NPRM  proposed  to 
supersede  AD  99-17-08,  Amendment 
39-11256  (64  FR  45149,  August  19, 
1999).  The  NPRM  also  proposed  to 
require  you  to  modify  the  generator  2 
excitation  by  removing  certain  diodes 
and  installing  a  new  5-amp  circuit 
breaker  and  suppression  filter  of 
improved  design  in  accordance  with 
revised  procediues. 

Was  the  Public  Invited  To  Comment? 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
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presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  determined  that  these 
minor  corrections: 

— ^Will  not  change  the  meaning  of  the 
AD;  and 


— Will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  69 
airplanes  in  the  U.S.  registry. 


What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to  do 
the  modification  of  the  generator  2 
excitation: 


Labor  cost 

Parts  cost 

Total  cost  • 
per  airplane 

Total  cost  on 
U.S.  operators 

8  wofkhours  x  $60  per  hour  -  $480  

Parts  will  be  provided  at  no  cost  to  the  owners/opera- 
tors of  the  affected  aircraft. 

$480 

$33,120 

If  the  modification  of  the  generator  2  excitation  has  been  done  with  the  manu&icturer's  modification  kit,  then  we 
estimate  the  following  costs  to  remove  the  A250  voltage  spike  suppression  filter  and  replace  it  with  the  new  A250 
voltage  spike  suppression  filter: 

Laborcost 

,  Parts  cost 

Total  cost 
per  airplane 

Total  oost 

on  U.S. 

operators 

3  ¥»ortchours  x  $60  per  hour  -  $180  

Parts  will  be  provided  at  no  cost  to  the  owners/opera- 
tors of  ttie  affected  aircraft. 

$180 

$12,420 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regtdations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  govenunent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regtdatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  tmder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regtdations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


139.13    [AmwKtod] 

2.  FAA  amends  §  39.13  by  removing 
airworthiness  directive  (AD)  99-1 7-08, 
Amendment  39-11256  (64  FR  45149. 
August  19, 1999),  and  by  adding  a  new 
AD  to  read  as  follows: 

2001-11-02    PUatiu  Aircraft  Ltd.: 

Amendment  39-12243;  Docket  No.  99- 
CE-82-AD,  Supersedes  AD  99-17-06. 
Amendment  39-11256. 

(a)  What  airplanes  are  affected  by  this  ADT 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  serial  numbers  101  through  289, 
that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AO. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  damage  to  electrical  components 
if  generator  2  is  not  switched  off  before 
engine  shutdown  and  it  overheats.  This 
could  result  in  loss  of  electrical  power  to 
certain  critical  airplane  components. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Modify  the  generator  2  excitation  with  the 
modification  kit,  part  numt)er  (P/N) 
500.50  12.192,  which  requires  you  to: 

(I)  Remove  certain  diodes; 

(II)  Install  a  new  5-ramp  circuit  breaker,  P/N 
972.55.18.406;  and 

(ill)  Install  an  A250  voltage  spike  suppresskxi 
filter,  P/N  524.52.12.502,  which  replaces  P/N 
524.52  358 


Within  the  next  100  hours  time-in-servk» 
(TIS)  after  July  23,  2001  (the  effective  date 
of  this  AD),  unless  already  done. 


Do  this  action  foltowing  the  ACCOMPLISH- 
MENT INSTRUCTIONS  sectkx)  of  Pilatus 
Servk»  Bulletin  No.  24-012,  dated  Fet>- 
ruary  19,  1999,  and  Service  Bulletin  No. 
24-014,  dated  October  27,  1999. 
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Actions 


(2)  If  the  modification  kit,  part  number 
500.50.12.192,  is  already  installed  using  the 
A250  voltage  spike  suppression  fitter,  part 
number  524.52.12.358,  replace  only  this  volt- 
age spike  suppression  filter  with  a  new  A250 
voltage  spike  suppression  filter,  part  number 
524.52.12.502. 

(3)  Do  not  install  any  A250  voltage  spike  sup- 
presskjn  filter,  part  number  524.52.358,  or 
FAA-approved  equivalent  part  number. 


Compliance 


Within  the  next  100  hours  TIS  after  July  23, 
2001  (the  effect  date  of  this  AD),  unless  al- 
ready done. 


As  of  July  23,  2001  (the  effective  date  of  this 
AD). 


Procedures 


Do  this  action  following  the  ACCOMPLISH- 
MENT INSTRUCTIONS  section  of  Pilatus 
Service  Bulletin  No.  24-014,  dated  October 
27,  1999. 


Not  Applk:able. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

(3)  Alternative  methods  of  compliance  that 
were  approved  in  accordance  with  AD  99- 
17-08  are  not  considered  approved  as 
alternative  methods  of  compliance  for  this 
AD. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Ixxnist,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Pilatus  Service  Bulletin  No.  24-012,  dated 
February  19, 1999,  and  Pilatus  Service 
Bulletin  No.  24-014,  dated  October  27, 1999. 

(1)  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference  of 
Pilatus  Service  Bulletin  No.  24-014,  dated 
October  27,  1999,  under  5  U.S.C.  552(a)  and 
1  CFR  part  51. 

(2)  The  Director  of  the  Federal  Register 
previously  approved  incorporation  by 
reference  of  Pilatus  Service  Bulletin  No.  24- 


012,  dated  February  19, 1999.  as  of  October 
4,  1999  (64  FR  45149,  August  19,  1999). 

(3)  You  can  get  copies  from  Pilatus  Aircraft 
Ltd.,  Customer  Liaison  Manager,  CH-6371 
Stans,  Switzerland.  You  can  look  at  copies  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  July  23,  2001. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Numbers  HB  99-143,  dated 
February  19, 1999,  and  HB  99-542.  dated 
October  29, 1999. 

Issued  in  Kansas  City,  Missouri,  on  May 
22,2001. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  01-13580  Filed  6-5-01;  8:45  am) 

BNJJNQ  CODE  4910-13-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2000-CE-27-AO;  Amendment 
39-12245;  AD  2001-11-04] 

RIN  2120-AA64 

Airworttiiness  Directives;  Raytheon 
Aircraft  Company  Models  99,  99A,  99A 
(FACH),  A99,  A99A,  B99,  and  C99 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E)OT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Models  99,  99A, 
99A  (FACH),  A99,  A99A,  B99,  and  C99 
airplanes.  This  AD  requires  you  to 
inspect  all  main  landing  gear  (MLG) 
hydraulic  actuators  to  determine  the 
end  cap  part  number  that  is  installed, 
and  replace  any  actuator  that  has  a  part 
number  4A125C32  end  cap.  This  AD  is 
the  result  of  the  potential  for  fatigue 


cracks  to  develop  on  the  MLG  hydraulic 
actuator  end  caps.  The  actions  specified 
by  this  AD  are  intended  to  eliminate 
existing  and  prevent  futiue  fatigue 
cracks  in  the  MLG  hydraulic  actuator 
end  caps.  Such  cracks  could  cause 
hydraulic  fluid  to  leak  and  result  in 
collapse  of  one  or  more  gears  with 
consequent  aircraft  damage  and 
passenger  injury. 

DATES:  This  AD  becomes  effective  on 
July  23,  2001. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  July  23,  2001. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
the  Raytheon  Aircraft  Company,  PO  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  625-7043  or  (316)  676- 
4556.  You  may  examine  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
27-AD,  901  Locust,  Room  506,  Kansas 
City,  Missoiui  64106; -or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore,  Aerospace  Engineer,  Wichita 
Aircraft  Certification  Office,  FAA,  1801 
Airport  Road,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone:  (316) 
946-4142;  facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  a  report  of  an 
incident  on  a  Raytheon  Model  C99 
airplane  where  a  cracked  main  landing 
gear  (MLG)  hydraulic  actuator  end  cap 
resulted  in  nose  landing  gear  (NLG) 
collapse  during  landing.  The  cracked 
end  cap  caused  the  hydraulic  fluid  to 
leak,  which  then  prevented  the  landing 
gear  from  locking  down.  We  have 
received  several  other  reports  of  cracks 
in  the  MLG  hydraulic  actuator  end  caps 
on  certain  Raytheon  99  series  airplanes 
of  a  similar  type  design. 
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The  suspect  MLG  hydraulic  actuator 
end  caps  are  part  number  (P/N) 
4A125C32  end  caps.  These  end  caps 
were  originally  installed  on  P/N  99- 
388001  series  actuators.  We  have  reports 
that  these  parts  may  also  have  been 
installed  on  the  overhauled  P/N  99- 
388008  series,  although  they  are  not 
approved  for  this  configuration. 

The  P/N  99-388001  and  99-388008 
series  actuators  are  installed  on 
Raytheon  Models  99,  99A,  99A  (FACH), 
A99,  A99A,  B99,  and  C99  airplanes. 

What  Are  the  Consequences  If  the 
Condition  Is  Not  Corrected? 

Cracked  MLG  hydraulic  actuator  end 
caps,  if  not  eliminated  and  prevented 
from  occurring  in  the  futiu^,  could 
cause  hydraulic  fluid  to  leak  and  result 
in  collapse  of  one  or  more  gears  with 
consequent  aircraft  damage  and 
passenger  injury. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheon 
Models  99,  99A,  99A  (FACH),  A99A, 
B99,  and  C99  airplanes.  This  proposal 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  November  2,  2000  (65  FR 
65805).  The  NPRM  proposed  to  require 


you  to  inspect  all  MLG  hydraulic 
actuators  to  determine  the  end  cap  part 
niunber  that  is  installed  with 
replacement  of  any  actuator  that  has  a 
part  number  4A125C32  end  cap. 

Was  the  Public  Invited  To  Comment? 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  No  comments  were 
received  on  the  proposed  rule  or  the 
FAA's  determination  of  the  cost  to  the 
public. 

Is  There  Any  New  Information 
Pertaining  to  This  Subject? 

The  FAA's  intent  is  to  not  affect  those 
airplanes  with  mechanical  landing  gear 
installed  either  at  manufactiu-e  or 
through  field  approval.  The  way  the 
NPRM  is  written  would  make  the  AD 
applicable  to  all  affected  airplane 
models.  We  are  changing  the  AD  to  only 
apply  to  those  airplanes  that  are 
equipped  with  hydraulic  landing  gear. 

We  also  realized  that  we  inadvertently 
left  off  the  Raytheon  Beech  Model  A99 
airplanes  in  the  Applicability  section  of 
the  NPRM.  These  airplanes  were 
originally  manufactiu^d  with 
mechanical  landing  gear,  but  could  have 
hydraulic  landing  gear  installed.  Only  1 
of  these  airplanes  is  currently  on  the 
U.S.  Register  and  FAA  has  verified  that 
this  airplane  does  not  have  hydraulic 
landing  gear.  Therefore,  adding  the 


Beech  Model  A99  to  the  AD  will  not 
increase  the  burden  upon  the  public 
over  that  already  proposed  in  the 
NPRM. 

FAA's  Determination 

What  Is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
described  above  and  minor  editorial 
corrections.  We  determined  that  these 
changes  and  minor  corrections: 

— Will  not  change  the  meaning  of  the 

AD;  and 
-Will  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  could  affect 
139  airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Lat)or  cost 


Parts  cost 


Total  cost  per  airplane 


Total  cost  on  US  op- 
erators 


2  workhours  x  $60  per  hour  =  $120 


No  parts  necessary  to  accomplish  the  in- 
spection. 


$120  per  airplane 


$120  X 139 i 
$16,680 


We  estimate  the  following  costs  to  accomplish  any  necessary  replacements  that  will  be  required  based  on  the  results 
of  the  inspection.  We  have  no  way  of  determining  the  number  of  airplanes  that  will  need  such  replacement: 


Labor  cost 


Parts  cost 


Total  cost  per  airplane 


4  workhours  x  $60  per  hour  =  $240 


$1 ,400  for  each  actuator;  each  airplane  requires  2  for  a 
total  cost  of  $2,800  per  airplane. 


$240  +  $2,800  =  $3,040  per  airplane 


Regulatory  Impact  _ 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviatidn  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmaiKtod] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2001-11-04    Raytheon  Aircraft  Company: 

Amendment  39-12245;  Docket  No. 
2000-CE-27-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 


models  and  serial  numbers  that  are 
certiticated  in  any  category  and  are  equipped 
with  hydraulic  landing  gear: 


Model 

Serial  htos. 

99,  99A.  99A  (FACH).  A99,  A99A,  and  B99 

U-1  through  U-49  and  U51  through  U-164. 
U-50  and  U-1 65  through  U-239. 

C99 

(b)  Who  must  comply  with  this  AD?  Anyone  who  wishes  to  operate  any  of  the  above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address?  The  actions  specified  by  this  AD  are  intended  to  eliminate  existing  and  prevent  future 
fatigue  cracks  in  the  main  landing  gear  (MLG)  hydraulic  actuator  end  caps.  Such  cracks  could  cause  hydraulic  fluid  to  leak  and 
result  in  collapse  of  one  or  more  gears  with  consequent  aircraft  damage  and  passenger  injury. 

(d)  What  actions  must  I  accomplish  to  address  this  problem?  To  address  this  problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Inspect  all  MLG  hydraulic  actuators  to  deter- 
mine wtfat  part  number  (P/N)  end  caps  are 
Installed. 

Within  the   next  200   hours  time-in-servk» 
(TIS)  after  July  23,  2001  (the  effective  date 
of  this  AD),  unless  already  accomplished. 

In  accordance  with  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Servk»  Bulletin  SB  2290,  Rev.  1,  Revised: 
August,  1999. 

(2)  If  a  P/N  4A21 1S1  (or  FAA-app(X}ved  equiva- 

AD is  complied  with  

AD  is  complied  with. 

lent  part  number)  end  cap  Is  Installed  on  both 
actuators,  then  no  additional  action  is  re- 
quired by  this  AO. 

(3)  If  a  P/N  4A125C32  (or  FAA-approved  equiv- 
alent part  number)  end  cap  is  installed  on  a 
P/N  99-388001  series  actuator,  accomplish 
the  following: 

(i)  Inspect,  using  fluorescent  penetrant  meth- 
ods, each  end  cap  for  evidence  of  cracking; 
■iii)  Replace  each  actuator  with  an  actuator  ttiat 
has  a  P/N  4A211S1  (or  FAA-approved  equiv- 
alent part  number)  end  cap;  and 

(ill)  This   replacement  may  be  accomplished 
prior  to  600  hours  TIS,  but  must  be  replaced 
if  evkjence  of  cracking  is  found. 

Accomplish   the   inspectkxi   prior  to   further 
flight  after  the  Inspection  required  by  para- 
graph (d)(1)  of  this  AD  and  thereafter  at  in- 
tervals not  to  exceed  200  hours  TIS  until 
the  end  caps  are  replaced  Accomplish  the 
replacement  prior  to  further  flight  after  the 
inspection  where  any  evkjenceof  cracking 
is  found  or  within  600  hours  TIS  after  July 
23.  2001  (the  effective  date  of  this  AD),  if 
no  evKJerx^  of  cracking  is  found. 

In  accordance  with  Part  1.  steps  (2)  through 
(10)  and  Part  II,  of  the  Accomplishment  In- 
structk}ns  sectkin  of  Raytheon  Mandatory 
Service  Bulletin  SB  2290,  Rev.  1,  Revised: 
August,  1999. 

(4)  If  a  P/N  4A125C32  (or  FAA-approved  equiv- 
alent part  number)  end  cap  is  installed  on  a 
P/N  99-388008  series  actuator,  replace  the 
actuator  with  an  actuator  that  has  a  P/N 
4A211S1   (or  FAA-approved  equivalent  part 
number)  end  cap. 

Prkx  to  hjrther  flight  after  the  inspectk)n  re- 
quired by  this  AD. 

In  accordance  with  Part  1,  steps  (2)  through 
(10)  and  Part  II,  of  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Service  Bulletin  SB  2290,  Rev.  1 ,  Revised: 
August,  1999. 

(5)  Do  not  install,  on  any  affected  airplane,  a  P/ 
N   99-388008    series    actuator   that    incor- 
porates an  end  cap  that  is  not  P/N  4/V211S1 
(or  FAA-approved  equivalent  pari  number). 

As  of  July  23.  2001 .  (the  effective  date  of  this 
AD). 

Not  Applk^ble. 

(6)  Do  not  install,  on  any  alfected  airplane,  a  P/ 
N    99-388001    series    actuator    that    incor- 
porates an  end  cap  that  is  not  P/N  4A211S1 
(or  FAA-approved  equivalent  part  number). 

As  of  600  hours  TIS  after  July  23,  2001  (the 
effective  date  of  this  AD)  provided  the  200- 
hour  repetitwe  inspectkxis  required  by  this 
AD  are  accomplished  and  no  evidence  of 
cracking  is  found.  If  evidence  of  cracking  is 
found,  the  actuator  must  be  immediately  re- 
placed   with    one    that    incorporates    P/N 
4A211S1  (or  FAA-approved  equivalent  pari 
number). 

Not  Applk:able. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACQ. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 


request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
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compliance?  Contact  Paul  C.  DeVore, 
Aerospace  Engineer.  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport  Road. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4142;  facsimile: 
(316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB 
2290,  Rev.  1.  Revised:  August,  1999.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  the  Raytheon  Aircraft  Company,  PO  Box 
85.  Wichita.  Kansas  67201-0085.  You  can 
look  at  copies  at  the  FAA.  Central  Region. 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
onjuly  23,  2001. 

Issued  in  Kansas  City,  Missouri,  on  May 
22,2001. 
Michael  Gallagher. 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

(FR  Doc.  01-13579  Filed  6-5-01;  8:45  am] 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-144-AD;  Amendment 
39-1 2253;  AD  2001  -1 1-10] 

RiN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  DHC-8-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Bombardier  Model 
DHC-8-400  series  airplanes.  This  action 
requires  revising  the  Normal  and 
Abnormal  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  to 
include  procedures  that  enable  the 
flightcrew  to  determine  if  the  main 
landing  gear  (MLG)  is  extended  before 
landing  and  to  take  appropriate  actions, 
if  necessary.  The  actions  specified  in 


this  AD  are  intended  to  ensure  that  the 
flightcrew  is  advised  of  a  potential  gear- 
up  landing  due  to  misleading 
indications  of  the  MLG  extension,  and 
has  the  procedures  necessary  to  address 
that  potential  condition.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  June  21,  2001. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001 -NM- 
144-AD,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  jnay  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-144-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Information  pertaining  to  the 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Parillo,  Aerospace  Engineer.  Systems 
and  Flight  Test  Branch.  ANE-172.  FAA, 
New  York  Aircraft  Certification  Office. 
10  Fifth  Street,  Third  Floor,  Valley 
Stream,  New  York  11581;  telephone 
(516)  256-7505;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Civil  Aviation  (TCCA),  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain 
Bombardier  Model  DHO*-400  series 
airplanes.  TCCA  advises  that  dovtmlock 
proximity  sensors  of  the  main  landing 
gear  (MLG)  may  fail  concurrently  on  the 
same  gear.  Such  failure  of  the  sensors 
could  result  in  the  failure  of  the  MLG  to 
extend  and  the  flightcrew  to  receive 
misleading  indications  that  the  MLG  has 
extended. 

Issuance  of  a  Canadian  Airworthiness 
Directive 

TCCA  has  issued  Canadian 
airworthiness  directive  CF-2001-16, 


dated  April  11 ,  2001,  that  describes  an 
additional  in-flight  procedure  to  the 
airplane  flight  manual  (AFM).  The  in- 
flight procedure  describes  certain 
cautions  and  warnings  for  performing 
an  alternate  landing  gear  extension; 
visually  inspecting  the  MLG  to  confirm 
that  it  has  been  extended;  inserting  a 
hydraulic  pump  handle  in  socket  and 
operating  for  a  minimum  of  12  full 
strokes  and  ensuring  resistance  to  pump 
handle  movement;  and  observing  that 
the  LEFT  gear  safe  (green)  and  RIGHT 
gear  safe  (green)  advisory  lights  are 
illimiinated;  and  the  LEFT  gear  unsafe 
(red)  and  RIGHT  gear  unsafe  (red)  and 
the  landing  handle  (amber)  advisory 
lights  are  extinguished.  T(XA  has 
issued  the  (Canadian  airworthiness 
directive  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  and  is  type  certificated  for  operation 
in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  ensure 
that  the  flightcrew  is  advised  of  the 
potential  of  a  landing  with  the  MLG  up 
due  to  misleading  indications  of  the 
extension  of  the  MLG,  and  has  the 
appropriate  AFM  procedures  necessary 
to  address  it.  This  AD  requires  a 
revision  of  the  Normal  and  Abnormal 
Sections  of  the  FAA-approved  AFM  as 
specified  in  the  Canadian  airworthiness 
directive  described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final'«ction  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
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hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  epportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nvunber  2001-NM-144-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-11-10    Bombardier,  Inc.:  Amendment 
39-12253.  Docket  2001-NM-144-AD. 

Applicability:  Model  DHC-8-400  series 
airplanes,  senal  numbers  4002  and 
subsequent,  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 

accomplished  previously. 
To  prevent  landing  with  the  main  landing 

gear  (MLG)  up  due  to  failure  of  the  downlock 

proximity  sensors  of  the  MLG,  accomplish 

the  following: 

Airplane  Flight  Manual  (AFM)  Revision 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  revise  the  Normal  and  Abnormal 
Sections  of  the  FAA-approved  AFM  by 
inserting  the  following  into  Section  4.21, 
opposite  page  4.21.1.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 


•CAUTION 

If  illumination  of  LEFT  gear  safe  (green), 
and  LEFT  gear  unsafe  (red),  and  landing  gear 
handle  (amber)  advisory  lights  with  the 
landing  gear  handle  in  the  up  position. 

Or 

Ulumination  of  RIGHT  gear  safe  (green), 
and  RIGHT  gear  unsafe  (red),  and  landing 
gear  handle  (amber)  advisory  lights  with  the 
landing  gear  handle  in  the  up  position. 

1.  Perform  an  Alternate  Landing  Gear 
extension.  See  paragraph  4.21. 

WARNING 

Selection  of  the  gear  down  without 
following  the  Alternate  Landing  Gear 
Extension  procedure  may  result  in  the 
affected  gear  being  trapped  inside  the 
nacelle. 

2.  Visually  inspect  Main  Landing  Gear  to 
confirm  that  it  has  been  extended. 

WARNING 

A  down  and  locked  indication  of  the 
affected  main  landing  gear  is  not  a  vaUd 
indication  of  the  gear  position. 

3.  Insert  hydraulic  pump  handle  in  socket 
and  operate  for  a  minimum  of  12  full  strokes 
and  ensure  resistance  to  pump  handle 
movement. 

4.  Observe  the  LEFT  gear  safe  (green)  and 
RIGHT  gear  safe  (green)  advisory  lights  are 
illuminated  and  the  LEFT  gear  unsafe  (red) 
and  RIGHT  gear  unsafe  (red)  and  the  landing 
handle  (amber)  advisory  lights  are 
extinguished." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  1:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-16,  dated  April  11,  2001. 

.  (d)  This  amendment  becomes  effective  on 
June  21,  2001. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, . 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  01-13995  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-CE-121-AD;  Amendment 
39-12255;  AD  2000-25-02  R1] 

RIN2120-AA64 

Airworthiness  Directives;  American 
Champion  Aircraft  Corporation  7,  8, 
and  1 1  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUIMMARY:  This  amendment  clarifies 
information  contained  in  Airworthiness 
Directive  (AD)  2000-25-02,  which 
concerns  certain  American  Champion 
Aircraft  Corporation  (ACAC)  7,8,  and 
11  series  airplanes.  This  AD  currently 
requires  inspecting  the  front  and  rear 
wood  spars  for  damage,  including 
installing  any  as-needed  inspection 
holes;  and  repairing  or  replacing  any 
damaged  wood  spar.  We  incorrecUy 
referenced  the  initial  inspection 
compliance  time  of  this  AD  as 
"whichever  occurs  later."  The  notice  of 
proposed  rulemaking  (NPRM)  contained 
the  correct  reference  of  "whichever 
ocoirs  first."  This  action  revises  the  AD 
to  reflect  the  correct  reference  in  the 
compliance  time.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 
repair  or  replace  damaged  wood  wing 
spars.  Continued  operation  with  such 
damage  could  progress  to  in-flight 
structural  failure  of  the  wing  with 
consequent  loss  of  control  of  the 
airplane. 

EFFECTIVE  DATE:  The  effective  date  of 
thisADisJuly  13.  2001. 

The  Director  of  the  Federal  Register 
previously  approved  the  incorporation 
by  reference  of  American  Champion 
Aircraft  Corporation  (ACAC),  Service 
Letter  406,  Revision  A,  dated  May  6, 
1998,  as  of  January  19,  2001  (65  FR 
78905,  December  18,  2000). 
ADDRESSES:  You  may  get  service 
information  referenced  in  this  AD  from 
the  American  Champion  Aircraft 
Corporation,  P.O.  Box  37,  32032 
Washington  Avenue,  Highway  D, 
Rochester,  Wisconsin  53167;  internet 
address: 

www.amerchampionaircraft.com.  You 
may  examine  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
98-CE-121-AD.  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106;  or  at  the 


Office  of  the  Federal  Register,  800  North 
Capitol  Sti«et,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Rohder,  Aerospace  Engineer, 
FAA,  Chicago  Aircraft  Certification 
Office,  2300  E.  Devon  Avenue,  Des 
Plaines,  Illinois  60018;  telephone:  (847) 
294-7697;  facsimile:  (847)  294-7834. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

Has  FAA  taken  any  action  to  this 
point?  A  review  of  the  service  history  of 
ACAC  7,  8,  and  11  series  airplanes  that 
incorporate  wood  wing  spars  caused 
FAA  to  issue  AD  2000-25-02, 
Amendment  39-12036  (65  FR  78905, 
December  18,  2000),  which  applies  to 
certain  American  Champion  Aircraft 
Corporation  (ACAC)  7,  8,  and  11  series 
airplanes.  The  AD  ciurently  requires 
inspecting  the  fit)nt  and  rear  wood  spars 
for  damage,  including  installing  any  as- 
needed  inspection  holes;  and  repairing 
or  replacing  any  damaged  wood  spar. 

What  has  happened  since  AD  2000- 
25-02  to  initiate  this  action?  The 
compliance  time  of  the  initial 
inspection  of  AD  2000-25-02  is  written 
as  at  the  first  annual  inspection  that 
occurs  30  calendar  days  or  more  after 
the  effective  date  of  the  AD  or  within  13 
calendar  months  after  the  effective  date 
of  the  AD,  whichever  occurs  later.  We 
incorrectly  referenced  this  compliance 
time  as  "whichever  occurs  later."  The 
notice  of  proposed  rulemaking  (NPRM) 
(64  FR  29972,  June  4,  1999)  contained, 
the  correct  reference  of  "whichever 
occurs  first." 

What  has  FAA  determined? 
Consequentiy,  FAA  has  determined  that 
AD  2000-25-02  should  be  revised  to 
ensiire  that  the  inspections  and 
necessary  replacements  are 
accomplished  in  a  timely  manner. 

Correction  of  Publication 

What  is  the  intent  of  this  action?  This 
docimient  clarifies  the  intent  of  the 
compliance  time  by  changing  the 
"whichever  occurs  later"  reference  of 
the  initial  compliance  time  of  AD  2000- 
25-02  to  "whichever  occurs  first."  This 
dociunent  also  adds  the  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

This  action  only  clarifies  the  intent  of 
AD  2000-25-02  and  makes  a  change  to 
reflect  what  was  originally  proposed.  It 
has  no  adverse  economic  impact  and 
imposes  no  additional  biu'den  on  any 
person  than  would  have  been  necessary 
to  accomplish  the  AD.  Therefore,  FAA 
has  determined  that  prior  notice  and 


opportimity  for  public  comment  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
$39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2000-25- 
02,  Amendment  39-12036  (65  FR 
78905,  December  18,  2000),  and  by 
adding  a  new  AD  to  read  as  follows: 

2000-25-02  Rl     American  Champion 

Aircraft  Company  (ACAC):  Amendment 
39-12255;  Docket  No.  98-CE-121-AD: 
Revises  AD  2000-25-02,  Amendment 
39-12036;  which  superseded  AD  98-05- 
04,  Amendment  39-10365  (63  FR  10297, 
March  3,  1998). 

(a)  What  airplanesare  affected  by  this  AD? 
This  AD  applies  to  the  following  airplane 
models,  all  serial  numbers,  certificated  in  any 
category,  that  are  equipped  with  wood  wing 
spars: 

(1)  Group  1  airplanes:  ACAC  Models  7AC, 
7ACA,  S7AC.  7BCM  (L-16A),  7CCM  (L-16B), 
S7CCM,  7DC,  S7DC,  7EC,  S7EC,  7FC,  7JC. 
IIAC,  SllAC,  llBC,  SllBC,  llCC.  and 
Slice  airplanes  that  have  not  been  modified 
to  incorporate  an  engine  with  greater  than  90 
horsepower. 

(2)  Group  2  airplanes:  ACAC  Models  7ECA. 
7GC.  7GCA,  7GCAA,  7GCB,  7GCBA,  7GCBC, 
7HC,  7KC.  7KCAB,  8GCBC.  and  8KCAB 
airplanes;  and  any  of  the  airplane  models 
referenced  in  paragraph  (a)(1)  of  this  AD  that 
have  been  modified  to  incorporate  an  engine 
with  greater  than  90  horsepower. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  repair  or  replace  damaged  wood 
wing  spars.  Continued  operation  with  such 
cracks  and  damage  could  progress  to  an  in- 
flight structural  failure  of  the  wing  with 
consequent  loss  of  control  of  the  airplane. 

(d)  What  actions  must  be  accomplished  on 
all  Group  1  airplanes  to  address  this 
problem?  For  any  Group  1  airplane  as 
referenced  in  paragraph  (a)(1)  of  this  AD,  the 
following  must  be  accomplished  to  address 
the  problem: 
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Action 


(1)  Inspection  Requirements:  Inspect  (detailed 
visual)  the  entire  length  of  the  front  and  rear 
wood  wing  spars  for  cracks,  compression 
cracks,  longitudinal  cracks  through  the 
bottholes  or  nail  holes,  or  kx>se  or  missing  rib 
nails.  We  will  refer  to  these  conditions  as 
damage  throughout  the  rest  of  this  sectk>n. 


(2)  Additk}nal  Inspection  Requirements:  If,  after 
January  19.  2001  (the  effective  date  of  AD 
2000-25-02),  any  airplane  is  involved  in  an 
acckjent/incident  that  involves  wing  damage 
(e.g.,  wing  surface  deformatkxis  such  as 
abraskjns,  gouges,  scratches,  or  dents,  etc.) 
accomplish  the  inspectkxi  required  in  para- 
graph (d)(1)  of  this  Ad. 


(3)  Replacement  Requirements:  If  any  damage 
is  found  during  any  Inspectnn  required  by 
this  AD.  repair  or  replace  ttie  wood  spar. 


(4)  Reporting  Requirements:  If  any  damage  is 
found  during  any  inspection  required  by  this 
AD,  submit  a  Malfunction  or  Defect  Report 
(M  or  D),  FAA  Fomi  8010-4,  to  the  FAA. 


(i)  Include  the  airplane  model  and  serial  num- 
ber, the  extent  of  ttie  damage  (location  and 
type),  and  the  number  of  total  hours  time-in- 
servk»  (DS)  on  the  damaged  wing. 

(ii)  You  may  submit  M  or  D  reports  electroni- 
cally by  accessing  the  FAA  AFS-600  web 
page  at  http://www.mmac.jccbi.gov/afs/ 
afsSOO.  Because  you  will  lose  access  to  \he 
report  once  you  electronk^ally  sut>mit  it,  we 
recommend  that  you  print  two  copies  prior  to 
submitting  the  report  and  forward  one  to  the 
Chk:ago  ACO  and  keep  the  other  for  your 
recoctls. 

(iii)  The  Office  of  Management  and  Budget 
(OMB)  approved  ttie  infonmation  collectron  re- 
quirements contained  in  this  regulation  under 
the  proviskxis  of  the  Paperwork  Reduction 
Act  of  1980  (14  U.S.C.  3501  et  seq).  The 
OMB  assigned  this  approval  Control  Number 
2120-0056. 


Compliance  time 


Initially  inspect  at  the  first  annual  Inspection 
that  occurs  30  calendar  days  or  more  after 
July  13,  2001  (the  effective  date  of  this  AD 
reviskKi)  or  within  the  next  13  calendar 
montfis  after  January  19,  2001  (the  effec- 
tive date  of  AD  2000-25-02),  whchever  oc- 
curs first. 


Prior  to  further  flight  after  each  acckJent/inct- 
dent  that  involved  wing  damage. 


Procedures 


Prior   to   furttier   flight   after   ttie   inspectk>n 
wt>ere  tt>e  damage  is  found. 


Within  10  days  after  the  inspectk)n  where  the 
damage  was  found  or  within  10  days  after 
January  19,  2001  (the  effective  date  of  AD 
2000-25-02).  whk:hever  occurs  later.. 


Accomplish  in  accordance  with  the  instruc- 
tions in  ACAC  Servrce  Letter  No.  406,  Revi- 
sk>n  A,  dated  May  6,  1998.  This  servk^e 
bulletin  specifies  as  an  FAA-approved  in- 
spectkxi  option  using  a  high-intensity  flexi- 
ble light  (e.g.,  "Bend-A-Light").  A  regular 
flashlight  must  not  tie  used  for  this  portion 
of  the  inspection.  Alternative  FAA-approved 
inspection  optwns  are  listed  in  this  service 
bulletin. 

Accomplish  in  accordance  with  the  instruc- 
tkms  in  ACAC  Servrce  Letter  No.  406,  Revi- 
sk)n  A,  dated  May  6,  1998.  This  servkie 
bulletin  specifies  as  an  FAA-approved  in- 
spection option  using  a  high-intensity  flexi- 
ble light  (e.g.,  "Bend-A-Light").  A  regular 
flashlight  must  not  be  used  for  this  portk>n 
of  the  inspection.  Alternative  FAA-approved 
inspection  options  are  listed  in  this  servk» 
bulletin. 

In  accordance  with  Advisory  Circular  (AC) 
43.1 3-1 B,  Acceptable  Methods,  Tech- 
niques, and  Practices;  or  other  data  that  is 
FAA-approved  for  wing  spar  repair  or  re- 
placement. 

Mail  the  informatkxi  to:  FAA,  Chk:ago  Aircraft 
Certifkation  Offwe  (ACO).  Attentkin:  Docket 
No.  98-CE-121-AD,  2300  E.  Devon  Ave- 
nue, Des  Plaines,  Illinois  60018;  facsimile: 
(847)  294-7834.  You  may  also  file  elec- 
tronk:aily  as  discussed  in  this  AD. 


(e)  What  actions  must  be  accomplished  on  all  Group  2  airplanes  to  address  this  problem?  For  any  Group  2  airplane  as  referenced 
in  paragraph  (a)(2)  of  this  AD,  the  following  must  be  accomplished  to  address  the  problem: 


Actk>n 


(1)  Inspectkxi  Requirements:  Inspect  (detailed 
visual)  ttie  entire  length  of  the  front  and  rear 
wood  wing  spars  for  cracks,  compresskxi 
cracks,  k>ngitudinal  cracks  through  ttie 
lx)lttK)tes  or  nail  holes,  or  loose  or  missing  rib 
nails.  We  will  refer  to  these  conditions  as 
damage  throughout  ttie  rest  of  this  sectk>n. 


Compliance  time 


Initially  inspect  at  ttie  first  annual  inspectk>n 
ttiat  occurs  30  calendar  days  or  more  after 
July  13,  2001  (the  effective  date  of  this  AD 
reviskxi)  or  within  the  next  13  calendar 
months  after  January  19,  2001  (the  effec- 
tive date  of  AD  2000-25-02),  whchever  oc- 
curs first.  Repetitively  inspect  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
servk»  (T1S)  or  12  calendar  months,  whrch- 
ever  occurs  first. 


Procedures 


Accomplish  in  accordance  with  the  Instnx:- 
tkxis  in  American  Champkin  Aircraft  Cor- 
poratk)n  (ACAC)  Servk»  Letter  No.  406, 
Revisk)n  A,  dated  May  6,  1998.  This  serv- 
ice bulletin  specifies  an  FAA-approved  in- 
spection option  using  a  high-intensity  flexi- 
ble light  (e.g.,  "Bend-A-Light").  A  regular 
flashlight  must  not  be  used  for  this  portion 
of  ttie  InspectkKi.  Attemative  FAA  approved 
inspection  optkms  are  listed  in  this  servk» 
bulletin. 
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Actkxi 


Compiiance  time 


Procedures 


(2)  Additional  Inspection  Requirements:  If,  after 
January  19,  2001  (the  effective  date  of  AD 
2000-25-02),  any  airplane  is  involved  in  an 
accklent/incident  that  Involves  wing  damage 
{e.g..  wing  surface  deformatkins  such  as 
abraskxis,  gouges,  scratches,  or  dents,  etc.), 
accomplish  the  inspection  required  in  para- 
graph (e)(1)of  this  AD. 


(3)  Replacement  Requirements:  If  any  damage 
is  found  during  any  inspection  required  t}y 
this  AD,  repair  or  replace  the  wood  spar. 


(4)  Reporting  Requirement:  If  any  damage  is 
found  during  any  Inspectkxi  required  by  this 
AD,  submit  a  Malfwictkxi  or  Defect  ^leport 
(M  or  D),  FAA  Form  8010-4,  to  me  FAA. 


(!)  Include  ttie  airplane  model  and  serial  num- 
ber, ttie  extent  of  the  damage  (kxatkm  and 
type),  and  the  number  of  total  TIS  on  the 
damaged  wing. 

(ii)  You  may  submit  M  or  D  reports  electront- 
caNy  by  accessing  the  FAA  AFS-600  web 
page  at  htpJ/www.mmac.jocbi.gov/afs/ 
afsSOO.  Because  you  will  tose  access  to  the 
report  once  you  eiectronicaHy  submit  it,  we 
recommend  printing  two  copies  prior  to  sub- 
mitting the  report  and  fonvard  one  to  the  Ctii- 
cago  ACO  and  keep  ttie  ottier  for  your 
records. 

(iii)  The  Offne  of  Management  and  Budget 
(OMB)  approved  ttie  information  collectk)n  re- 
quirenfients  contained  in  this  regulation  under 
ttie  provisions  of  the  Paperwork  Reductkxi 
Act  of  1980  (14  U.S.C.  3501  et  seq).  The 
OMB  assigned  this  approval  Control  Number 
2120-0056. 


Prior  to  furttier  flight  after  each  acc>dent/iix»- 
dent  that  Involved  wing  damage. 


Prior   to   furttier   flight   after   the    inspectkm 
where  the  damage  is  found. 


Within  10  days  after  ttie  inspectkxi  where  ttie 
damage  was  found  or  witttin  10  days  after 
January  19,  2001  (ttie  effective  date  of  AD 
2000-25-02).  whwhever  occurs  later. 


Accomplish  in  accordance  with  ttie  instrxjc- 
tk)ns  in  Anfierican  Champk)n  Aircraft  Cor- 
poratkyi  (ACAC)  Servne  Letter  No.  406. 
Revision  A,  dated  May  6,  1998.  This  serv- 
k»  bulletin  specifies  an  FAA-approved  in- 
spectkxi optkxi  using  a  high-intensity  flexi- 
ble light  {e.g..  "Bend-A-UgtiT')  A  regiiar 
flashlight  must  not  be  used  for  this  portkxi 
of  ttie  inspection.  Alternative  FAA-approved 
inspectkxi  optkxis  are  listed  in  ttiis  servKe 
txjlletin. 

In  accordance  with  Advisory  Circular  (AC) 
43.ia-1B.  Acceptabie  Methods,  Tech- 
nk^ies,  and  Practnes;  or  other  data  that  is 
FAA-approved  for  wing  spar  repair  or  re- 
placement. 

Mail  ttie  informatkxi  to:  FAA,  Cticago  Aircraft 
CertifKation  OffK»  (ACO),  Attentkxi:  Docket 
98-CE-121-AD,  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois  60018;  facsimite:  (847) 
294-7834.  You  may  also  file  etectronealy 
as  discussed  in  tttis  AD. 


(0  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Chicago  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager. 

(2)  ACAC  Service  Letter  406.  Revision  A. 
and  ACAC  Service  Letter  417.  Revision  C, 
both  dated  May  6. 1998.  specify  additional 
inspection  and  installation  alternatives  over 
that  included  in  the  original  issue  of  these 
service  letters.  All  inspection  and  installation 
alternatives  presented  in  these  service  letters 
are  acceptable  for  accomplishing  the 
applicable  actions  of  this  AD. 

(3)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2000-25-02 
and  AD  98-05-04  are  approved  as  alternative 
methods  of  compliance  for  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 


requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  ajffected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(g)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  the  Chicago  Aircraft 
Certification  Office,  2300  E.  Devon  Avenue. 
Des  Plaines,  Illinois  60018;  telephone:  (847) 
294-7697;  facsimile:  (847)  294-7834. 

(h)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Ayiation  Regulations  (14  CFR  21.197  and 
21.199)  to  Operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(i)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  The  inspections 
required  by  this  AD  must  be  done  in 


accordance  with  American  Champion 
Aircraft  Corporation  (ACAC),  Service  Letter 
406,  Revision  A.  dated  May  6. 1998.  The 
Director  of  the  Federal  Register  previously 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51,  as 
of  January  19.  2001  (65  FR  78905,  Decembw 
18, 2000).  You  can  get  copies  from  the 
American  Champion  Aircraft  Corporation. 
P.O.  Box  37.  32032  Washington  Avenue. 
Highway  D,  Rochester.  Wisconsin  53167; 
internet  address: 

"www.amerch4mpi0naircraft.com".  You  can 
look  at  copies  at  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  901  Locust,  Room 
506,  Kansas  City.  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street.  NW,  suite  700,  Washington,  DC. 

(j)  Are  other  AD's  affected  by  this  action? 
This  amendment  revises  AD  2000-25-02, 
Amendment  39-12036;  which  superseded 
AD  98-05-04,  Amendment  39-10365. 

(k)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on)uly  13,  2001. 

\ 
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Issued  in  Kansas  City,  Missouri,  on  May 
30.  2001. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  01-14143  Filed  6-5-01;  8:45  ami 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91, 121, 125  and  135 

Exemptions  and  Exceptions  for  Right 
Data  Recorder  Requirements 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Statement  of  policy. 

SUMIURY:  This  document  identifies  the 
current  FAA  policies  regarding  requests 
for  exemption  or  exception  from  the 
operating  rules  governing  the  use  of 
flight  data  recorders  in  either  fixed-wing 
aircraft  or  rotorcraft.  The  final 
compliance  date  for  the  1997  rule 
changes  and  policy  changes  adopted  in 
1997  is  August  20,  2001.  The  Federal 
Aviation  Administration  (FAA)  is 
publishing  this  document  to  provide 
guidance  to  operators  that  have  applied 
or  expect  to  apply  for  an  exemption  or 
exception  from  the  flight  data  recorder 
requirements  of  any  operating  part. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Howard  Swancy,  Special  Assistant  to 
the  Director  {AFS-3),  Flight  Standards 
Service,  FAA,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8237. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  1997,  the  Federal  Aviation 
Administration  promulgated  new 
operational  regulations  for  flight  data 
recorders  (FDRs)  (62  FR  38362.  JiUy  17, 
1997).  At  that  time,  the  agency  also 
withdrew  a  previous  information 
bulletin  that  stated  policy  regarding 
earlier  FDR  regulations. 

Following  the  publication  of  the  rule 
and  policy  statement,  the  FAA  began  to 
receive  requests  for  exemption  from  the 
regulations.  The  FAA  uses  the  term 
exemption  to  refer  to  temporary  relief 
from  a  regulation  as  granted  to  a  specific 
petitioner.  The  FAA  is  currently 
reviewing  all  requests  and  exemptions 
in  effect  regarding  FDRs  to  determine 
whether  they  will  be  made  permanent, 
rescinded,  or  allowed  to  expire  in  the 
final  compliance  date,  August  20  of  this 
year. 

When  the  1997  rule  was  promulgated, 
the  FAA  included  in  §  121.344(1)(2), 


§  121.344a(f),  §  125.226(1)(2),  and 
§  135.152(k)  those  aircraft  models  that 
the  FAA  found  were  too  old,  too  few, 
and  too  expensive  to  upgrade  and  still 
be  economically  viable  to  operate.  These 
aircraft  were  excepted  fit)m  the  FDR 
requirements  and  have  permanent  relief 
fitjm  compliance  with  the  FDR 
regulations  of  the  applicable  section. 
The  FAA  indicated  that  if  operators 
found  that  additional  aircraft  models 
should  be  considered  for  permanent 
exception,  a  petition  for  rulemaking  that 
included  full  support  for  the  exception 
request  should  be  submitted.  Since  that 
time,  there  have  been  a  considerable 
number  of  reouests  filed. 

Following  tnis  paragraph  is  a  list  of 
the  minimum  information  necessary  to 
be  submitted  for  each  aircraft  model 
requesting  an  exception.  Petitioners  that 
already  have  submitted  petitions  should 
review  this  list  and  consider 
supplementing  their  petitions  if  they 
have  not  previously  provided  the 
necessary  information.  The  FAA  will 
consider  any  information  submitted  and 
determine  whether  more  information  is 
necessary  for  the  agency  to  make  a 
decision  whether  it  is  appropriate  to 
propose  exception  statiis  for  a  particular 
airaraft  model.  Petitioners  are  cautioned 
that  exception  status  should  not  be 
considered  automatic  when  information 
is  submitted,  nor  should  any  grant  of  a 
temporary  exemption  from  the  FDR 
requirements  while  an  exception 
request  is  pending  be  used  to  presume 
that  permanent  exception  status  will  be 
granted.  This  applies  to  exemptions 
already  issued  that  expire  after  August 
20,  2001,  as  well.  The  FAA  anticipates 
that  some  aircraft  models  that  have  been 
granted  exemptions  may  not  qualify  for 
exception  status,  and  will  have  to  be 
modified  to  fully  comply  with  the 
applicable  regulations. 

•  Is  this  model  currently  in 
production? 

•  What  other  models  are  ciurently  in 
production  (or  not  in  production)  that 
are  similar  to  this  model? 

•  If  this  model  is  not  currently  in 
production,  is  there  another  model  that 
is  similar  in  a  way  that  would  facilitate 
this  model's  adaptability  for  FDR 
retrofit? 

•  How  many  aircraft  of  this  model 
were  produced  by  the  manufacturer? 
How  many  of  similar  models? 

•  How  many  are  still  in  operation  in 
the  United  States?  How  many 
worldwide? 

•  Does  a  supplemental  type  certificate 
(STC)  exist  to  retrofit  this  model  (or  a 
similar  model)  with  the  requfred  flight 
data  recorder  equipment? 

•  If  no  STC  exists,  what  is  the 
expected  detailed  cost  to  develop  a 


digital  flight  data  recorder  pFDR)  STC 
for  this  model?  Provide  the  source  of 
your  estimates,  including  a  person  who 
the  FAA  may  contact  for  verification. 
Estimates  that  do  not  include  support 
from  a  person  or  organization  qualified 
to  make  the  estimate  will  nci  be 
accepted. 

•  What  is  the  expected  cost  of  STC 
installation  per  aircraft?  Provide  a 
source  of  information  as  discussed 
above. 

•  What  is  the  estimated  downtime  per 
aircraft  to  install  the  required 
equipment?  Provide  a  source  for  your 
information  as  discussed  above. 

•  Operator  estimate  of  cost  of  aircraft 
downtime  per  week  for  retrofit. 

•  Costs  may  be  estimated  as  a  range 
but  must  be  noted  as  to  how  the  range 
was  established. 

•  Other  information  specific  to  an 
individual  petition  for  rulemaking  may 
be  requested  by  the  agency  based  on  the 
circumstances  presented. 

Although  only  one  complete  petition  for 
exception  need  be  submitted  for  each 
model  aircraft,  operators  are  advised  not 
to  rely  on  the  submissions  of  other 
operators  that  are  seeking  relief  for  the 
same  or  similar  model  aircraft.  The  FAA 
will  accept  materials  ftt)m  petitioners 
jointly,  but  will  not  assemble  material 
from  separate  petitions  to  make  a 
complete  case  for  a  particular  aircraft 
model. 

Petitioners  should  also  be  precise  as 
to  what  requirements  they  are  seeking 
relief  from.  No  petitioner  may  expect 
that  exemption  or  exception  status  will 
allow  them  to  remove  operational  FDR 
equipment.  For  example,  if  an  airplane 
meets  the  current  FDR  regulations  but 
petitions  for  relief  from  the  upgrades 
required  by  the  1997  ndes,  only  upgrade 
relief  will  be  considered.  The  ciurent 
regulations  must  continue  to  be  met, 
and  all  installed  equipment  must 
continue  to  be  used  and  maintained 
according  to  the  regulations.  Further, 
these  aircraft  should  not  be  presumed  to 
be  expected  from  future  changes  to  the 
regulations. 

Those  submitting  petitions  for 
rulemaking  to  seek  exception  to  the  FDR 
requirements  should  submit  the 
required  information  to  the  following: 
(1)  For  paper  submissions,  send  the 
original  signed  copy  of  your  petition  for 
rulemaking  to  U.S.  Department  of 
Transportation,  Docket  Management 
System,  400  7th  Street,  SW.,  Room  PL 
401,  Washington,  DC  20591-0001;  or  (2) 
For  electronic  submissions,  submit  your 
petition  to  FAA  through  the  Internet 
using  the  Docket  Management  System 
web  site  at  this  Internet  address:  http:/ 
/dms.dotgov/. 
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Recent  Concerns 

Since  the  time  petitioners  first 
requested  that  other  aircraft  be  excepted 
from  the  applicable  FDR  regulations,  the 
FAA  has  learned  of  at  least  two 
circumstances  that  will  affect  the  way 
exception  requests  are  analyzed.  First, 
after  the  initial  exemptions  were 
granted,  the  FAA  was  informed  that 
operators  of  exempted  aircraft  actively 
sought  put  more  aircraft  of  these  models 
&t)m  overseas  and  brought  them  into  the 
United  States.  Those  operators  already 
held  exemptions  from  the  FDR 
regulations  for  those  models,  and 
therefore,  believed  that  those  models 
should  be  included  in  their  original 
exemptions.  This  situation  weakens  the 
argument  for  exception  status  in  at  least 
two  ways.  First,  the  greater  number  of 
aircraft  allows  the  cost  of  retrofit  to  be 
spread  across  additional  aircraft, 
reducing  the  per-aircraft  retrofit  cost. 
Second,  it  lessens  any  public  interest 
argument  an  operator  may  have  by 
increasing  the  nimiber  of  aircraft 
allowed  to  operate  without  FDRs.  The 
presence  of  FDRs  has  been  well 
established  as  being  in  the  public 
interest  and  an  important  source  of 
information  on  accidents  and  incidents. 

The  FAA  always  intended  exception 
status  to  be  very  limited.  The  agency 
was  and  remains  concerned  that  older 
aircraft  of  which  few  are  left  operating 
under  limited  circumstances  not  be 
denied  what  use  might  be  left  in  them. 
Large  numbers  of  aircraft  with 
considerable  economic  viability  were 
never  meant  to  be  the  subject  of 
exception  status.  For  this  reason,  the 
FAA  will  take  into  account  all  aircraft 
,  worldwide  for  any  model  submitted  for 
exception  status. 

The  second  circiunstance  concerns 
the  practice  of  routinely  adding  and 
removing  the  same  aircraft  from  the 
registries  of  the  United  States  and  other 
coimtries  for  benefit.  The  language 
added  to  §  135.152  in  1988  was  specific 
in  its  intent  of  capturing  all  aircraft  that 
were  brought  onto  the  U.S.  register  after 
October  11, 1991,  primarily  to  stop  the 
continued  importation  of  older  aircraft 
that  would  not  need  FDRs  if  the  rule 
had  instead  used  a  date  of  manufacture. 
In  1997,  that  provision  was  expanded  to 
include  aircraft  that  were  added  to  U.S. 
operations  specifications  (imder  foreign 
registry)  after  that  date.  Some  of  these 
aircraft  were  affected  by  the  information 
bulletin  that  the  agency  withdrew  in 
1997;  it  was  only  after  withdrawal  that 
the  FAA  learned  that  several  operators 
-  were  using  the  information  bulletin, 
combined  with  the  practice  of  swapping 
airplanes  between  registries,  to  gain  a 
)enefit.  The  information  bulletin 


presumed  to  grandfather  any  aircraft 
that  had  once  been  registered  in  the 
United  States  from  the  "brought  on  the 
U.S.  register"  language  of  §  135.152. 
Once  that  information  bulletin  was 
withdrawn  as  being  in  distinct  conflict 
with  the  clear  language  and  intent  of  the 
rule,  the  FAA  indicated  that  all  persons 
operating  under  it  had  4  years  to  bring 
their  aircraft  into  compliance.  It  was 
then  that  the  FAA  began  to  receive 
nimierous  requests  for  exception  status. 
Operators  are  cautioned  that  all 
circumstances  will  be  examined  closely. 
Exception  status  will  most  likely  not  be 
proposed  by  the  FAA  when  a  significant 
number  of  any  model  is  still  operating. 
Nor  does  the  fact  that  an  aircraft  model 
is  no  longer  being  manufactured 
automatically  mean  that  exception 
status  will  be  proposed. 

The  FAA  has  been  sensitized  to  the 
situation  that  has  resulted  in  distinct 
benefits  being  gained  by  some  operators 
in  manipulating  the  status  of  their 
aircraft  while  the  FDR  regulations  were 
in  flux.  The  loss  of  this  benefit  will  not 
be  considered  in  deciding  whether  an 
aircraft  model  is  appropriate  for  relief 
from  the  FDR  requirements.  This  is 
especially  true  for  aircraft  models  that 
have  never  been  brought  into 
compliance  with  the  regulations 
promulgated  in  1988. 

Conclusion 

All  operators  are  reminded  that  the 
compliance  date  for  the  1997 
regulations  to  upgrade  FDRs  is  August 
20,  2001.  Similarly,  aircraft  that  were 
affected  by  the  withdrawal  of  the  Flight 
Standards  Information  Bulletin  in  1997 
had  the  same  4  years  to  upgrade  their 
aircraft  to  meet  §  135.152.  Given  the 
considerable  notice  of  these 
requirements  provided  by  the  final  rule, 
the  FAA  does  not  intend  to  issue 
exemptions  from  that  date  except  in  the 
most  limited,  temporary  circumstances, 
where  fully  justified.  Request  for 
exemption  based  on  lack  of  installation 
data  (i.e.,  no  STC  for  their  aircraft),  parts 
availability,  or  generalized  plans  to 
retire  aircraft  will  not  be  granted. 

Issued  in  Wasiiington,  DC  on  May  31, 
2001. 

Nicholas  Sabatini, 

Director,  Flight  Standards  Service. 

|FR  Doc.  01-14176  Filed  6-1-01;  3:30  pm] 

BILUNQ  COOE  4010-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  270  and  275 

[Release  Nos.  IC-24991  and  tA-1945;  File 
No.  S7-06-01] 

RIN  3235-AI05 

Electronic  Recordkeeping  by 
Investment  Companies  and  Investment 
Advisers;  Correction 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule,  which  was 
published  on  Wednesday,  May  30,  2001 
(66  FR  29224).  This  rule  relates  to 
electronic  recordkeeping  by  investment 
companies  and  investment  advisers.  In 
FR  Document  No.  01-13526  beginning 
on  page  29224  for  Wednesday,  May  30, 
2001,  the  docket  line  contains  an  error. 
The  docket  line  is  correct  as  set  forth 
above. 

EFFECTIVE  DATE:  May  31.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frances  Sienkiewicz  at  (202)  942-7072. 

Dated:  May  31.  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-14218  Filed  6-5-01;  8:45  am] 

BIUJNG  COOE  S01(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  Nos.  OOP-1275  and  OOP-1276] 

Food  Labeling:  Health  Claims;  Plant 
Sterol/Stanol  Esters  and  Coronary 
Heart  Disease 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Interim  final  rule;  notice  of 

extension  of  period  for  issuance  of  final 

rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
Jidy  25,  2001,  the  period  for  issuance  of 
a  final  rule  in  response  to  its  interim 
final  nde  of  September  8,  2000,  entitled 
"Food  Labeling:  Health  Claims;  Plant 
Sterol/Stanol  Esters  and  Coronary  Heart 
Disease."  FDA's  regulations  require  the 
agency  to  issue  a  notice  of  such 
extension  if  it  finds,  for  cause,  that  it  is 
unable  to  issue  a  final  rule  within  270 
days  bom  the  date  of  publication  of  the 
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interim  final  rule.  The  complexity  of  the 
issues  raised  by  the  comments  to  the 
interim  final  rule  and  the  lack  of  agency 
resoiuces  to  complete  the  final  rule 
within  the  specified  270  days  have 
persuaded  the  agency  of  the  need  to 
extend  the  deadline  to  publish  the  final 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hoadley,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
832),  200  C  St.  SW.,  Washington.  DC 
20204,  202-205-5372. 
SUPP1.EMENTARY  MFORMATKW:  In  the 
Federal  Register  of  May  22,  1997  (62  FR 
28230),  FDA  published  a  final  rule 
amending  §  101.70  (21  CFR  101.70)  of 
its  regulations  to  provide  a  timeframe  in 
which  it  will  issue,  in  rulemakings  on 
health  claims,  final  rules  announcing 
whether  it  will  authorize  the  use  of  the 
claim  at  issue  and  to  provide  for 
extensions  of  that  timeframe  for  cause. 
In  that  final  rule,  FDA  adopted 
S  101.70(j)(4)(i).  which  provides  that 
within  270  days  of  the  date  of 
publication  of  a  proposal  to  authorize  a 
health  claim,  the  agency  will  publish  a 
final  nde  that  either  authorizes  the  use 
of  a  health  claim  or  explains  why  the 
agency  has  decided  not  to  authorize 
one.  FDA  also  adopted  §  101.70(j)(4)(ii), 
which  provides  that,  for  cause,  the 
agency  may  extend,  no  more  than  twice, 
the  period  in  which  it  will  publish  a 
final  rule  and  that  each  such  extension 
will  be  for  no  more  than  90  days.  This 
regulation  further  requires  that  FDA 
publish  a  notice  of  any  such  extension 
in  the  Federal  Register,  and  that  it 
explain  in  that  notice  the  basis  for  the 
extension,  the  length  of  the  extension, 
■and  the  date  by  which  the  final  rule  will 
be  pubhshed  (§  101.70(j)(4)(ii)). 

In  the  Federal  Register  of  May  14, 
1998  (63  FR  26717),  FDA  published  a 
final  rule  that,  in  part,  amended 
§  101.70  in  response  to  section  302  of 
the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
Section  302  of  FDAMA  amended 
section  403(r)(4)(A)(i)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  343(r)(4)(A)(i))  to  provide,  in 
part,  that  if  FDA  initiates  rulemaking  in 
response  to  a  health  claim  petition,  the 
agency  must  complete  the  rulemaking 
within  540  days  of  receipt  of  the 
petition.  If  FDA  does  not  meet  the  540- 
day  deadline,  FDAMA  requires  FDA  to 
provide  the  relevant  House  and  Senate 
legislative  committees  with  the  reasons 
for  foiling  to  do  so.  Accordingly,  FDA 
amended  §  101.70(j)(4)(ii)  to  state  that 
any  extensions  of  the  final  rule  deadline 
in  health  claim  rulemakings  shall  not 
cause  the  deadline  to  exceed  540  days 
from  receipt  of  the  petition.  FDA  noted 


that,  depending  upon  how  much  time 
the  agency  uses  to  file  a  petition  and 
publish  a  proposed  rule  in  response  to 
it,  the  agency  may  be  limited  to  only 
one  extension  under  §  101.70(j)(4)(ii), 
and  the  extension  may  be  limited  to 
fewer  than  90  days  (63  FR  26717  at 
26718). 

In  the  Federal  Register  of  September 
8,  2000  (65  FR  54686),  FDA  pubhshed 
an  interim  final  rule  adding  21  CFR 
101.83  to  authorize  the  use,  on  food 
labels  and  in  food  labeling,  of  health 
claims  on  the  association  between  plant 
sterol/stanol  esters  and  reduced  risk  of 
coronary  heart  disease  (CHD)  (plant 
sterol/stanol  esters  interim  final  rule). 
The  act,  as  amended  by  FDAMA, 
authorizes  FDA  to  make  proposed 
health  claim  regulations  effective  upon 
publication  pending  consideration  of 
public  conunent  and  publication  of  a 
final  regulation,  if  the  agency 
determines  that  such  action  is  necessary 
for  public  health  reasons  (see  section 
403(rK7)  of  the  act).  The  legislative 
history  of  FDAMA  indicates  that  such 
proposed  regulations  should  be  issued 
as  interim  final  rules  (H.  Conf.  Rept. 
105-399,  at  98  (1997)).  Because  the 
plant  sterol/stanol  esters  interim  final 
rule  was  issued  under  FDA's  authority 
to  make  a  proposed  rule  effective  upon 
publication  (see  65  FR  54685  at  54713). 
it  was  subject  to  the  deadline  for 
proposed  rules  in  §  101.70(j)(3). 
Likewise,  the  final  rule  deadline  in 
§  101.70(j)(4)  applies  to  this  rulemaking. 

In  the  plant  sterol/stanol  esters 
interim  final  rule,  the  agency  presented 
the  rationale  for  a  health  claim  on  this 
food-disease  relationship  under  the 
standard  in  section  403(r)(3)(B)(i)  of  the 
act  and  21  CFR  101.14(c)  of  FDA's 
regulations.  The  agency  concluded  that, 
based  on  the  totality  of  the  publicly 
available  scientific  evidence,  plant 
sterol/stanol  esters  may  reduce  the  risk 
of  CHD.  The  interim  final  rule  specified 
the  daily  intake  levels  of  plant  sterol 
and  stanol  esters  associated  with 
reduced  risk  of  CHD,  the  categories  of 
foods  eligible  to  bear  the  plant  sterol/ 
stanol  esters  health  claim,  and 
analytical  methods  for  assessing 
compliance  with  qualifying  criteria  for 
the  claim. 

The  comments  received  in  response  to 
the  plant  sterol/stanol  esters  interim 
final  rule  raised  niunerous  complex 
issues.  For  example,  we  received  many 
comments  urging  the  agency  to  broaden 
the  categories  of  foods  eligible  to  bear 
the  plant  sterol/stanol  esters  health 
claim.  Many  comments  also  argued  that 
the  daily  intake  level  for  plant  stanol 
esters  should  be  the  same  as  for  plant 
sterol  esters.  Another  group  of 
comments  requested  that  FDA  allow 


foods  containing  the  nonesterified  form 
of  plant  sterols/stanols  to  bear  the 
health  claim. 

The  complex  issues  raised  by  these 
comments  warrant  significant  attention 
and  the  expenditure  of  significant  staff 
resources.  Unforttmately,  the  Office  of 
Nutritional  Products,  Labeling,  and 
Dietary  Supplements  (ONPLDS)  within 
FDA's  Center  for  Food  Safety  and 
Applied  Nutrition  has  had  to  focus  a 
large  part  of  its  health  claim  review 
resources  on  litigation-related  work 
since  the  issuance  of  the  plant  sterol/ 
stanol  esters  interim  final  rule. 
(ONPLDS  is  also  the  office  responsible 
for  reviewing  all  health  claim  petitions.) 
FDA's  review  of  these  conunents. 
therefore,  has  been  hampered  by  a  lack 
of  staff  available  to  examine  the 
scientific  evidence  pertaining  to  these 
complex  issues.  Accordingly,  an 
extension  of  time  to  complete  the  plant 
sterol/stanol  esters  final  rule  is  needed. 

To  publish  a  final  rule  regarding  a 
health  claim  for  plant  sterol/stanol 
esters  and  CHD  within  270  days  of  the 
date  of  publication  of  the  interim  final 
rule,  which  was  on  September  8.  2000, 
the  agency  would  have  to  publish  the 
final  rule  on  or  before  June  5,  2001. 
However,  because  of  the  need  to  provide 
for  additional  time  for  agency  sta^  to 
evaluate  the  issues  raised  by  the 
comments  on  the  plant  sterol/stanol 
esters  interim  final  rule,  FDA  hereby 
gives  notice  that  there  is  cause  to' extend 
the  deadline  for  publication  of  the  final 
rule  by  50  days.  FDA  wiU,  therefore, 
publish  a  final  rule  in  response  to  the 
interim  final  rule  on  or  before  July  25, 
2001. 

The  new  deadline  of  July  25,  2001. 
falls  within  the  540-day  limit  set  by  the 
statute.  As  noted  above,  section 
403(r)(4)(A)(i)  of  the  act  requires  FDA  to 
complete  health  claim  rulemakings 
within  540  days  of  the  receipt  of  the 
petition.  Since  the  current  rulemaking 
involves  two  separate  health  claim 
petitions,  submitted  by  Lipton  and 
McNeil  Consumer  Healthcare,  that  have 
been  combined  into  one  rulemaking,  the 
agency  will  consider  the  date  of  receipt 
of  the  earlier  petition  for  purposes  of 
calculating  the  deadline.  Lipton 
submitted  its  health  claim  petition  on 
February  1,  2000;  McNeil  submitted  its 
petition  on  February  15,  2000. 
Publication  of  a  final  rule  on  or  before 
July  25,  2001,  will  allow  the  agency  to 
complete  this  rulemaking  within  540 
days  of  the  receipt  of  the  earlier 
(Upton's)  petition. 
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Dated:  May  31,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-14285  Filed  6-5-01;  8:45  am] 

HUJNO  CODE  4160-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CQD07-01-042] 
RIN2115-AE46 

Special  Local  Regulations;  Gulf  of 
Mexico,  Sarasota,  Florida 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  modifying  the  special  local 
regulation  for  the  Simcoast  Offshore 
Challenge  in  Sarasota,  FL.  The  sponsor 
of  the  event  recently  changed  the  event 
date.  These  regulations  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  This  rule  is  effective  bora  10 
a.m.  Jime  30,  2001  to  5  p.m.  June  30, 
2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD07-01-042  and  are  available 
for  inspection  or  copying  at 
Commander,  Coast  Guard  Group  St. 
Petersbiug,  600  8th  Avenue,  S.E.,  St. 
Petersburg.  FL  33701,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Steven  Stewart,  Coast  Guard 
Group  St.  Petersburg.  Florida  at  (727) 
824-7553. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  is  imnecessary  and  contrary  to 
public  safety  interests  because 
immediate  action  is  needed  to  protect 
the  public  and  because  this  temporary 
rule  modifies  an  existing  published 
regulation. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  pubUcation  in  the  Federal 
Register.  This  is  because  entry  into  the 
regulated  area  will  only  be  prohibited 


for  approximately  six  hours  on  the  day 
of  the  event,  and  traffic  will  be  able  to 
safely  pass  around  the  race  area. 
Additionally,  delaying  the  effective  date 
would  be  contrary  to  die  public  interest 
because  it  is  needed  on  the  day  of  the 
event  in  order  to  protect  the  safety  of  the 
race  participants  and  the  general  public. 

Background  and  Purpose 

The  Simcoast  Offshore  Racing 
Association  is  sponsoring  a  sanctioned 
American  Power  Boat  Association 
Offshore  Event,  with  approximately  100 
power  boats,  ranging  in  length  from  21 
to  50  feet  participating  in  the  2001 
Suncoast  Offshore  Challenge.  The  race 
will  take  place  in  the  Gulf  of  Mexico  off 
Sarasota,  FL  on  Jime  30,  2001.  There 
will  also  be  approximately  two  himdred 
(200)  spectator  craft.  A  Special  Local 
Regulation  exists  at  33  C.F.R.  100.719 
for  this  event,  which  is  usually  held  in 
Jidy.  However,  the  sponsor  changed  the 
date  for  this  year.  These  regulations  are 
intended  to  promote  safe  navigation  on 
the  waters  of  Sarasota  Bay  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  order.  It  is  not  significant 
imder  the  regulatory  policies  and 
procediires  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 
Entry  into  the  regidated  area  is 
prohibited  for  pnJy  approximately  seven 
hours  on  the  day  of  the  event  and  traffic 
can  safely  pass  around  the  race  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  woidd  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

'This  special  local  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 


for  the  following  reasons.  This 
regulation  will  only  be  in  effect  a  total 
of  one  day,  for  six  hours  on  the  day  of 
the  event.  Further  traffic  can  safely  pass 
around  the  regulated  area. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement      ^ 
Fairness  Act  of  1996  (Public  Law  104- 
221),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  die  person  listed  under 
FOR  FURTHER  INFORMATKM  CONTACT  for 
assistance  in  understanding  this  rule. 
We  also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  conunents  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Infbrmatien 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 
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Taking  of  Private  Property 

This  rule  will  not  efiiect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  aifect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  Figiue  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  10a-{AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Autliority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Temporarily  suspend  §  100.719  and 
add  temporary  §  10O.35T-O7-O42  to 
read  as  follows: 


§  1 00.35T-07-042    Annual  Suncoast 
Offshore  Ctwllenge;  Gulf  of  Mexico, 
Sarasota,  FL. 

(a)  Regulated  Area:  The  regulated  area 
is  established  by  a  line  drawn  from  the 
start/finish  position  27°19.15'N, 
082°35.90'W,  thence  to  position 
27°18.81'N,  082°34.90'W,  thence  to 
position  27°18.21'N,  082''34.48'W, 
thence  to  position  27°16.43'N, 
082°34.99^,  thence  to  position 
27°15.70'N,  082°34.29'W,  thence  to 
position  27°15.86'N,  082°33.44'W, 
thence  to  position  27°14.73'N, 
082''32.37'W,  thence  to  position 
27"'14.62'N.  082°32.54'W,  thence  to 
position  27°14.94'N,  082''35.25'W, 
thence  to  position  27°20.03'N, 
082°37.38'W,  thence  to  position 
27=20.321^,  082"*37.16'W,  thence  back  to 
the  start/finish  position.  All  coordinates 
referenced  use  datiun:  NAD  1983. 

(b)  Special  local  regulations. 

(1)  No  anchoring  will  be  permitted 
seaward  of  the  shoreside  boimdries  of 
the  regulated  area  out  to  three  nautical 
miles  bom  shore,  the  10  a.m.  to  5  p.m. 
EDT,  on  June  30,  2001. 

(2)  Anchoring  for  spectators  will  be 
permitted  shoreward  of  the  shoreside 
boimdaries  of  the  regulated  area. 

(3)  All  vessel  traffic,  not  involved 
with  the  Suncoast  Offshore  Challenge, 
exiting  New  Pass  between  11  a.m.  and 
4  p.m.  EDT  shall  exit  at  New  Pass 
Channel  daybeacon  #3  (27''26.46'N, 
082°41.7'W,  LLNR  18100)  and  #4 
(27''26.4'N,  082°41.68'W,  LLNR  18105), 
and  shall  proceed  in  a  northerly 
direction  shoreward  of  spectator  craft 
taking  action  to  avoid  a  close-quarters 
situation  imtil  finally  past  and  clear  of 
the  racecoiuse.  All  coordinates 
referenced  use  datum:  NAD  1983. 

(4)  Big  Sarasota  Pass  will  be  closed  to 
all  inbound  and  outboimd  vessel  traffic, 
other  than  spectator  craft,  frtjm  10  a.m. 
to  5  p.m.  EDT. 

(5)  Entry  into  the  regulated  area  shall 
be  in  accordance  with  this  regulation. 
Spectator  vessels  shall  stay  clear  of  race 
area  at  all  times. 

(c)  Effective  Dates.  This  rule  is 
effective  10  a.m.  EDT  June  30,  2001 
until  5  p.m.  EDT  June  30,  2001. 

Dated:  May  24.  2001. 
G.W.  Sutton, 

Captain,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District,  Acting. 
(FR  Doc.  01-14230  Filed  6-5-01;  8:45  am] 
BSXINO  COOe  4910-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGO07-01-043] 

RIN2115-AE46 

Special  Local  Regulations;  Sarasota 
Bay,  Sarasota,  Florida 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  modifying  the  special  local 
regulation  for  the  Simcoast  Kilo  Run  in 
Sarasota,  FL.  The  sponsor  of  the  event 
recently  changed  the  event  date.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event. 

DATES:  This  rule  is  effective  bom  8  a.m. 
June  29,  2001  to  1  p.m.  June  29,  2001. 
ADDRESSES:  Comments  and  material  . 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD07-01-043  and  are  available 
for  inspection  or  copying  at 
Commander,  Coast  Guard  Group  St. 
Petersburg,  600  8th  Avenue,  SE.,  St. 
Petersburg,  FL  33701,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Steven  Stewart,  Coast  Guard 
Group  St.  Petersburg,  Florida  at  (727) 
824-7553. 
SUPPLEMENTARY  INFORMATKM: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  is  uimecessary  and  contrary  to 
public  safety  interests  because 
immediate  action  is  needed  to  protect 
the  public  and  because  this  temporary 
rule  only  modifies  an  existing  published 
regulation. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  This  is  because  entry  into  the 
regulated  area  will  only  be  prohibited 
for  approximately  five  hours  on  the  day 
of  the  event,  and  traffic  will  be  able  to 
safely  pass  aroiwd  the  race  area. 
Additionally,  delaying  the  effective  date 
would  be  contrary  to  the  public  interest 
because  it  is  needed  on  the  day  of  the 
event  in  order  to  protect  the  safety  of  the 
race  participants  and  the  general  public. 
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Background  and  Purpose 

The  Suncoast  Offshore  Racing 
Association  is  sponsoring  a  sanctioned 
American  Power  Boat  Association 
World  Record  Kilo  Event,  with 
approximately  50  power  boats,  ranging 
in  length  from  21  to  50  feet  participating 
in  the  2001  Suncoast  Kilo  Run.  The  race 
will  take  place  in  Sarasota  Bay  on  Jime 
29,  2001.  There  will  also  be 
approximately  two  hundred  (200) 
spectator  craft.  A  Special  Local 
Regulation  exists  at  33  CFR  100.718  for 
this  event,  which  is  usually  held  in  July. 
However,  the  sponsor  changed  the  date 
for  this  year.  These  regulations  are 
intended  to  promote  safe  navigation  on 
the  waters  of  Sarasota  Bay  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  exempted  it  from  review 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph . 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  uimecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  approximately  five 
hours  on  the  day  of  the  event  and  traffic 
can  safely  pass  aroimd  the  race  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

This  special  local  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  This 
regulation  will  only  be  in  effect  for  five 
hours  on  the  day  of  the  event.  Further 
traffic  can  safely  pass  around  the 
regulated  area. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
221),  we  want  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  yoxu  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 
We  also  have  a  point  of  contact  for 
commenting  on  actions  by  employees  of 
the  Coast  Guard.  Small  businesses  may 
send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  imfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 


Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economicjdly  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  under  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instruction  M16475.1C,  that  this  rule  is 
categorically  excluded  bom  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Temporarily  suspend  §  100.718  and 
addtemporary  §  100.35T-07-O43  to 
read  as  follows: 

§100.35T-07-043    Annual  Suncoast  Kilo 
Run;  Sarasota  Bay,  Sarasota,  FL 

(a)  Regulated  Area:  The  regulated  area 
is  established  in  Sarasota  Bay  with  the 
northwest  comer  point  at  Whale  Key, 
position  27''23'53''  N.  082''37'46''  W, 
extending  to  the  northeast  comer  point 
at  Bay  shore  Gardens  Channel,  position 
27°25'11''  N,  082°35'45'  W.  extending  to 
the  southeast  comer  point  at  Whitaker 
Bayou,  position  27''21'22''N,  082°33'14'' 
W,  and  then  to  the  southwest  comer 
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point  at  Quick  Point,  position  27°20'18' 
N.  082°34'36''  W.  All  coordinates 
referenced  use  datiun:  NAD  83. 

(b)  Special  local  regulations.  (1)  In 
accordance  with  these  regulations,  the 
regulated  area  is  designated  as  a  "no 
wake"  zone.  Spectator  craft  are 
permitted  into  the  area,  but  are 
prohibited  from  entering  the  race  coinse 
areas  described  in  (b)(2)  of  this  section. 

(2)  Inside  the  "no  wake"  zone  are  two 
designated  areas  siuTounding  the 
primary  and  alternate  race  courses. 
Primary  course  "A"  is  bounded  by  a 
line  connecting  the  northeast  comer 
point  at  position  27°22'10''  N, 
082''36'09''  W,  a  southeast  comer  point 
at  position  27°21'31''  N,  082°35'37''  W, 

a  southwest  comer  point  at  position 
ITlYir  N,  082°35'48''  W,  and  a 
northwest  comer  point  at  position 
27°22'05''  N,  082°36'16''  W.  Alternate 
coiuse  "B"  is  bounded  by  a  line 
connecting  the  northeast  comer  point  at 
position  27°23'11''  N,  082°34'31''  W,  a 
southeast  comer  point  at  position 
27°22'35''  N,  082°34'03''  W,  a  southwest 
comer  point  at  position  27°22'31''  N, 
082°34'08''  W,  and  a  northwest  comer 
point  at  position  27°23'09''  N, 
082°34'38"'  W.  All  coordinates 
referenced  use  datum:  NAD  83. 

(3)  Entry  into  the  regulated  area  shall 
be  in  accordance  with  this  regiilation. 

(c)  Effective  Dates.  This  mle  is 
effective  8  a.m.  June  29,  2001  until  1 
p.m.  June  29,  2001. 

Dated:  May  24,  2001. 
G.W.  Sutton, 

Captain  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District  Acting. 
[FR  Doc.  01-14229  Filed  6-5-01;  8:45  am] 
BUXMQ  CODE  4910-1S-U 


DEPARTMErfT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CG007-01-040] 

RIN2115-AE46 

Special  Local  Regulations;  HartMur 
Town  Fireworks  Display,  Calibogue 
Sound,  Hilton  Head,  SC 

agency:  Coast  Guard,  DOT. 
ACnON:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  the 
Harbour  Town  Fireworks  Display, 
Calibogue  Sound,  Hilton  Head,  SC.  The 
event  will  be  held  in  the  Calibogue 
Soimd,  Hilton  Head,  SC.  The 
regulations  are  needed  to  provide  for  the 


safety  of  life  on  navigable  waters  during 

the  event. 

DATES:  This  mle  is  effective  from  8:30 

p.m.  to  10:15  p.m.  on  July  4  and  July  5, 

2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(CGD07-01-040)  and  are  available  for 
inspection  or  copying  at  Coast  Guard 
Group  Charleston,  196  Tradd  St., 
Charleston.  SC  29401  between  7:30  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Bill  Walsh,  Coast  Guard  Group 
Charleston  at  (843)  724-7600  x203. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this    " 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  be  lumecessary  and 
contrary  to  national  safety  interests 
since  immediate  action  is  needed  to 
minimize  potential  danger  to  the  public 
because  there  will  be  numerous 
spectator  craft  in  the  area. 

Background  and  Purpose 

These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because- of  the  inherent 
danger  of  fireworks  being  launched  near 
spectator  vessels  during  the  Harbour 
Town  Display,  Calibogue  Sound,  Hilton 
Head,  SC.  The  regulations  prohibit 
vessels  &t)m  coming  within  1000  feet  of 
the  fireworks  barge  which  will  be 
located  at  approximate  position  32 
08.2'N,  080  49.2'W. 

Regulatory  Evaluation 

This  mle  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Managemeut  ^ud 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  Febmary  26. 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 


owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Calibogue  Sound  from  8:30 
p.m.  to  10:15  p.m.  on  July  4,  2001.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  mle  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  will  be  in  effect  for 
only  1  hour  and  45  minutes. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996  (Pubic  Law  104- 
221),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  for  assistance  in 
imderstanding  and  participating  in  this 
mlemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Faimess  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

CoUection  of  Information 

This  mle  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  govems 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
imfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
inciu-  direct  costs  without  the  Federal 
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Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  mle  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  binden. 

Protection  of  Children 

We  have  analyzed  this  mle  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economicedly  significant  mle  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
has  determined  pursuant  to  Figure  2-1, 
paragraph  34(h)  of  Commandant 
Instmction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  documentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46:  33 
CFR  100.35. 

2.  Temporary  §  100.35T-07-040  is 
added  to  read  as  follows: 


§100.351-07-040,    Temporary  SpMial 
Local  Regulation,  Calibogue  Sound,  Harbor 
Town,  Hilton  HMd,  SC. 

(a)  Regulated  Area:  A  regulated  area  is 
established  on  the  waters  of  Calibogue 
Soimd,  Harbour  Town,  Hilton  Head,  SC, 
within  a  1000  foot  radius  of  a  fireworks 
launch  area  on  a  barge  in  approximate 
position  32  08.2'N.  080  49.2'W.  All 
coordinates  referenced  use  Datiun:  NAD 
1983. 

(b)  Coast  Guard  Patrol  Commander 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer, 
Group  Charleston,  SC. 

(c)  Special  Local  Regulations.  Entry 
into  the  regulated  area  by  other  than 
event  participants  is  prohibited,  unless 
otherwise  authorized  by  the  Patrol 
Commander.  Spectator  craft  are  required 
to  remain  in  a  spectator  cirea  to  be 
established  by  the  event  sponsor  The 
Club  Group,  LTD. 

id)  Dates:  These  regulations  are 
effective  from  8:30  p.m.  to  10:15  p.m. 
local  time  on  July  4,  2001.  If  event  is 
postponed  they  are  effective  from  8:30 
p.m.  to  10:15  p.m.  on  July  5,  2001. 

Dated:  May  24,  2001. 
G.W.  Sutton, 

Captain,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District.  Acting. 
(FR  Doc.  01-14228  Filed  6-5-01;  8:45  am] 

BIUJNO  CODE  4»10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

[CGD01-01-078] 

RIN2115-AA97 

Safety  Zone:  Rreworks  Display,  Kill 
Vart  Kull,  Staten  Island,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  fireworks  display  located  on  the  Kill 
Van  Kull.  This  action  is  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  a  portion  of  the  Kill  Van  Kull. 
DATES:  This  nde  is  effective  from  9  p.m. 
until  11:59  p.m.  on  Jime  24,  2001. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  (CGDOl-01- 
078)  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Activities  New 
York,  212  Coast  Guard  Drive,  room  204, 


Staten  Island,  New  York  10305.  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  M.  Day,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4012. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  mlemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
ior  not  publishing  an  NPRM.  Good 
cause  exists  for  not  publishing  an  NPRM 
due  to  the  date  the  Application  for 
Approval  of  Marine  Event  was  received, 
there  was  insufficient  time  to  draft  and 
publish  an  NPRM.  Fiulher,  it  is  a  local 
event  with  minimal  impact  on  the 
waterway,  vessels  may  still  transit 
through  the  northern  195  yards  of  the 
390-yard  wide  Kill  Van  Kull  during  the 
event,  the  zone  is  only  in  effect  for  3 
hours  and  vessels  can  be  given 
permission  to  transit  the  zone  except  for 
about  20  minutes  during  this  time. 
Additionally,  vessels  would  not  be 
precluded  from  mooring  at  or  getting 
underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  close  a  portion  of  the 
waterway  and  protect  the  maritime 
public  from  the  hazards  associated  with 
this  fireworks  display. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Roister.  This  is  due  to  the  following 
reasons:  It  is  a  local  event  with  minimal 
impact  on  the  waterway,  vessels  may 
still  transit  through  the  northern  195 
yards  of  the  390-yard  wide  Kill  Van  Kull 
during  the  event,  the  zone  is  only  in 
effect  for  3  hours  and  vessels  can  be 
given  permission  to  transit  the  zone 
except  for  about  20  minutes  diuing  this 
time.  Additionally,  vessels  would  not  be 
precluded  from  mooring  at  or  getting 
imderway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone. 

Background  and  Purpose 

The  Coast  Guard  has  received  an 
application  to  hold  a  fireworks  program 
on  the  waters  of  the  Kill  Van  Kull.  This 
regulation  establishes  a  safety  zone  in 
all  waters  of  the  Kill  Van  Kull  within  a 
180-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°38'58.4'N, 
074''04'41.0''W  (NAD  1983).  about  280 
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yards  northwest  of  the  Staten  Island 
Ferry  Terminal.  The  safety  zone  is  in 
effect  from  9  p.m.  until  11:59  p.m.  on 
Sunday,  June  24,  2001.  The  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Kill  Veui  KuU  and  is 
needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  transit 
through  the  northern  195  yards  of  the 
390-yard  wide  Kill  Van  Kull  during  this 
event.  Additionally,  vessels  would  not 
be  precluded  from  mooring  at  or  getting 
underway  fitim  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone.  Public  notifications  will  be  made 
prior  to  the  event  via  the  Local  Notice 
to  Mariners,  Marine  Information  and 
Facsimile  Broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f}  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  zone,  that 
vessels  may  still  transit  through  the 
northern  195  yards  of  the  390-yard  wide 
Kill  Van  Kull  diuing  the  event,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone,  and  advance  notifications,  which 
will  be  made. 

The  size  of  this  safety  zone  was 
determined  using  National  Fire 
Protection  Association  and  New  York 
City  Fire  Department  standards  for  6" 
mortars  fired  from  a  barge  combined 
with  the  Coast  Guard's  knowledge  of 
tide  and  ciirrent  conditions  in  the  area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 


compliance,  please  contact  Lieutenant 
M.  Day  (see  FOR  FUFTTHER  INFORMATION 
CONTACT). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultm^ 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Kill  Van  Kull  during  the 
times  this  zone  is  activated. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  It  is  a  local  event 
with  minimal  impact  on  the  waterway, 
vessels  may  still  transit  through  the 
northern  195  yards  of  the  395-yard  wide 
Kill  Van  Kull  diuing  the  event,  the  zone 
is  only  in  effect  for  3  hoius  and  vessels 
can  be  given  permission  to  transit  the 
zone  except  for  about  20  minutes  during 
this  time.  Additionally,  vessels  would 
not  be  precluded  from  mooring  at  or 
getting  luiderway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
zone.  Before  the  effective  period,  public 
notifications  will  be  made  via  Local 
Notice  to  Mariners,  Marine  Information 
and  Facsimile  Broadcasts,  which  are 
widely  available  to  users  of  the  Kill  Van 
Kull. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
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Determination"  is  available  in  the 
ODcket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways,  Regulation. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMUED  ACCESS  AREAS 


DEPARTMENT  OF  TRANSPORTATION      Background  and  Purpose 


1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-078  to 
read  as  follows: 

§  1 65.T01  -078    Safety  Zone:  Rreworfcs 
Display,  Kill  Van  KuH,  Staten  Island,  NY. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Kill  Van 
Kull  within  a  180-yard  radius  of  the 
fireworks  barge  in  approximate  position 
40°38'58.4'?J,  074°04'41.0'^  (NAD 
1983),  about  280  yards  northwest  of  the 
Staten  Island  Ferry  Terminal. 

(b)  Effective  period.  This  section  is 
effective  from  9  p.m.  until  11:59  p.m.  on 
June  24,  2001. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  May  20.  2001. 
P.A.  Harris, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York,  Acting. 
IFR  Doc.  01-14232  Filed  6-5-01;  8:45  am] 
BIUJNG  COOE  4910-15-P 


Coast  Guard 

33  CFR  Part  165 

(CGD09-01-042] 

RIN2115-AA97 

Safvty  Zone:  Grossa  Pointa  Farms, 
Lake  St  Clalr,  Ml 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Celebrate  America  Fundraiser 
fireworks  display  on  June  14th,  2001. 
This  safety  zone  is  necessary  to  control 
vessel  traffic  within  the  immediate 
location  of  the  fireworks  launch 
platform  and  to  ensure  the  safety  of  life 
and  property  during  the  event.  This 
safety  zone  is  intended  to  restrict  vessel 
traffic  from  a  portion  of  Lake  St.  Clair. 
DATES:  This  temporary  final  rule  is 
effective  from  9  p.m.  until  11  p.m.  on 
Jime  14th  and  15th,  2001. 
ADDRESSES:  Conunents  aUd  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-01-O42]  and  are 
available  for  inspection  or  copying  at: 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt.  Elliott  St.,  Detroit,  MI 
48207,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Brandon  Sullivan,  U.  S.  Coast  Guard 
Marine  Safety  Office  Detroit,  110  Mt. 
Elliott  St.,  Detroit,  Ml  48207.  The 
telephone  number  is  (313)  568-9558. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  imder 
5  U.S.C.  553(d)(3),  we  find  that  good 
cause  exists  for  making  this  nde 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  em  NPRM  followed  by 
a  final  rule  before  the  date  of  the  event. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 


A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on  recent 
accidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  niunbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  around  the  location  of 
the  launch  platform  will  help  ensiue  the 
safety  of  persons  and  property  at  these 
events  and  help  minimize  the  associated 
risk. 

The  safety  zone  wiU  encompass  all 
waters  within  300-yards  of  a  fireworks 
barge  located  approximately  500  feet 
offshore  of  950  Lake  Shore  Rd.,  Grosse 
Pointe  Farms  in  Lake  St.  Clair.  The  size 
of  this  zone  was  determined  using  the 
National  Fire  Prevention  Association 
guidelines  and  local  knowledge 
concerning  wind,  waves,  and  ciurents. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  representative.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  luiless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26. 1979). 
We  expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone  and  therefore 
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minor,  if  any,  adverse  impacts  to 
mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities.  The  owners  or  operators  of 
commercial  vessels  intending  to  transit, 
or  anchor  in,  a  portion  of  the  activated 
safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  safety  zone  is 
only  in  effect  bom  9  p.m.  until  11  p.m. 
on  the  day  of  the  event.  During  the 
event  vessel  traffic  can  safely  pass 
outside  the  proposed  safety  zone.  In 
addition,  traffic  may  be  authorized  to 
pass  through  the  safety  zone  under 
Coast  Guard  escort  with  the  permission 
of  the  Captain  of  the  Port  Detroit  or  his 
designated  on  scene  representative. 
Before  the  effective  period,  we  will 
issue  maritime  advisories  widely 
available  to  users  of  Lake  St.  Clair  by  the 
Ninth  Coast  Guard  District  Local  Notice 
to  Mariners  and  Marine  Information 
Broadcasts.  Facsimile  broadcasts  may 
also  be  made. 

U  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 


compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regiilatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88»-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
inciu  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards  - 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  emd  does  not  concern  an 
enviroiunental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  34(g)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  docimientation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
wth  Ind'an  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Sulqects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T09-917  is 
added  to  read  as  follows: 

§  1 65.T09-91 7    Safety  Zone:  Grosse  Pointe 
Farms,  Lake  SL  Clair,  Ml. 

(a)  Location.  The  safety  zone  will 
encompass  all  waters  within  a  300-yard 
radius  of  the  fireworks  barge  located 
approximately  500  yards  offshore  from 
950  Lake  Shore  Rd.,  Grosse  Pointe 
Farms,  MI  in  Lake  St.  Clair. 

(b)  Effective  Time  and  Date.  This 
section  is  effective  from  9  p.m.  (local 
time)  until  11  p.m.  (local  time)  on  Jime 
14th,  2001.  In  the  event  the  fireworks 
display  is  cancelled  due  to  inclement 
weather,  this  section  is  effective  during 
these  same  times  on  June  15th,  2001. 
The  Coast  Guard  Captain  of  the  Port 
Detroit  and  the  designated  Patrol 
Commander  have  the  authority  to 
terminate  this  event  at  any  time.  The 
designated  on-scene  Patrol  Commander 

'may  be  contacted  via  VHF  Channel  16. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
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this  part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 
or  his  designated  on-scene 
representative. 

Dated:  May  29.  2001. 

S.P.  Canity, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Detroit. 

TFR  Doc.  01-14231  Filed  6-5-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301 1 30;  FRL-6783-3] 
RIN  2070-AB78 

Bacillus  thuringiensis  Cry1F  Protein 
and  the  Genetic  Material  Necessary  for 
Its  Production  In  Com;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  plant-pesticides  Bacillus 
thuringiensis  CrylF  protein  and  the 
genetic  material  necessary  for  its 
production  in  com  on  field  com,  sweet 
com,  and  popcorn  when  applied/used 
as  a  plant-pesticide.  Mycogen  Seeds  c/ 
0  Dow  AgroSciences  LLC  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996, 
requesting  an  exemption  from  the 
requirement  of  a  tolerance. 
DATES:  This  regulation  is  effective  Jime 
6,  2001.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301 130,  must  be  received 
by  EPA,  on  or  before  August  6,  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  IX.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiue 
proper  receipt  by  EPA,  yoiu  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301 130  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 


308-8715;  and  e-mail  address: 
mendelsohn.mike  @epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information  . 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiu-al  producer,  food 
manufacturer,  or  pesticide 
manufactiirer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egofies 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

3?532 

Crop  production 
Animal  production 
Food  manufacturing 
Pestictde  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  doounent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  fi«quenUy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Titie_40/40cfrl80_00.html, 
a  beta  site  currenUy  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this, 
action  under  docket  control  number 
OPP-301 130.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
iniformation  related  to  this  action, 
including  any  information  claimed  as 


Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  fitim  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  2, 
2000  (65  FR  11311)  (FRL-6494-3),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Law  104-170) 
aimoimcing  the  filing  of  a  pesticide 
tolerance  petition,  petition  number 
0F6078,  by  Mycogen  Seeds  c/o  Dow 
AgroSciences  LLC,  9330  Zionsville 
Road,  hidianapolis,  IN  46268-1054. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
Mycogen  Seeds  c/o  Dow  AgroSciences 
LLC.  There  were  no  comments  received 
in  response  to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  plant 
pesticide  Bacillus  thuringiensis  CrylF 
protein  and  the  genetic  material 
necessary  for  its  production  in  plants  in 
or  on  all  food  commodities.  While  this 
final  rule  is  limited  to  CrylF  in  or  on 
com,  the  Agency  may  at  future  dates 
issue  final  rules  for  CrylF  protein  plant- 
pesticides  on  plant  agricultural 
commodities  in  addition  to  com. 

m.  Risk  Assessment 

Pursuant  to  section  408(c)(2)(A)(i)  of 
the  FFDCA,  EPA  may  establish  of  leave 
in  effect  an  exemption  from  the 
requirement  for  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  exemption  is  "safe." 
With  respect  to  an  exemption  for  a 
pesticide  chemical  residue,  section 
408(c)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable  ~- 
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information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  or 
tolerance  exemption  and  to  "ensure  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  the  pesticide 
chemical  residue...."  Additionally, 
section  408(b)(2)(D)  requires  that  the 
Agency  consider  "available 
information"  concerning,  inter  alia,  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  nimiber  of  analyses  to 
determine  the  risks  from  aggregate 
exposvre  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second.  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicoiogical  Profile 

Pursuant  to  section  408(b)(2)(D)  of 
FFDCA,  EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action 
and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  in&nts  and  children. 

Data  have  been  submitted 
demonstrating  the  lack  of  mammalian 
toxicity  at  high  levels  of  exposure  to  the 
pure  QrylF  protein.  These  data 
demonstrate  the  safety  of  the  products  at 
levels  weU  above  maximum  possible 
exposure  levels  that  are  reasonably 
anticipated  in  the  crops.  This  is  similar 
to  the  Agency  position  regarding 
toxicity  and  the  requirement  of  residue 
data  for  the  microbial  Bacillus 
thuringiensis  products  from  which  this 
plant-pesticide  was  derived.  See  40  CFR 
158.740(b){2)(i).  For  microbial  products, 
further  toxicity  testing  and  residue  data 
are  triggered  by  significant  acute  effects 
in  studies  such  as  the  mouse  oral 
toxicity  study,  to  verify  the  observed 
effects  and  clarify  the  source  of  these 
effects  (Tiers  n  and  III). 

The  acute  oral  toxicity  data  submitted 
support  the  prediction  that  the  Cry  IF 
protein  would  be  non-toxic  to  humans. 
Male  and  female  mice  (5  of  each)  were 
dosed  with  15%  (w/v)  of  the  test 
substance,  which  consisted  of  Bacillus 


thuringiensis  var.  aizawai  CrylF  protein 
at  a  net  concentration  of  11.4%.  Two 
doses  were  administered  approximately 
an  hour  apart  to  achieve  the  dose 
totaling  33.7  mL/kg  body  weight. 
Outward  clinical  signs  and  body 
weights  were  observed  and  recorded 
throughout  the  14  day  study.  Gross 
necropsies  performed  at  the  end  of  the 
study  indicated  no  findings  of  toxicity. 
No  mortality  or  clinical  signs  were 
noted  during  the  study.  An  LD50  was 
estimated  at  >5,050  mg/kg  body  weight 
of  this  microbially  produced  test 
material.  The  actual  dose  administered 
contained  576  mg  CrylF  protein/kg  ^ 
body  weight.  At  this  dose,  no  LDjo  was 
demonstrated  as  no  toxicity  was 
observed.  CrylF  maize  seeds  contain 
0.0017  to  0.0034  mg  of  CrylF/gram  of 
com  kernel  tissue. 

When  proteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
at  very  low  dose  levels  (Sjoblad,  Roy  D., 
et  al.  "Toxicoiogical  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products,"  Regulatory 
Toxicology  and  Pharmacology  15L,  3-9 
(1992).  Therefore,  since  no  effects  were 
shown  to  be  caiised  by  the  plant- 
pesticides,  even  at  relatively  high  dose 
levels,  the  CrylF  protein  is  not 
considered  toxic.  Further,  amino  acid 
sequence  comparisons  showed  no 
similarity  between  CrylF  protein  to 
known  toxic  proteins  available  in  public 
protein  databases. 

Since  CrylF  is  a  protein,  allergenic 
sensitivities  were  considered.  Current 
scientific  knowledge  suggests  that 
conmion  food  allergens  tend  to  be 
resistant  to  degradation  by  heat,  acid, 
and  proteases,  may  be  glycosylated  and 
present  at  high  concentrations  in  the 
food. 

Data  has  been  submitted  which 
demonstrates  that  the  CrylF  protein  is 
rapidly  degraded  by  gastric  fluid  in  vitro 
and  is  non-glycosylated.  In  a  solution  of 
CrylF:pepsin  at  a  molar  ratio  of  1:100, 
complete  degradation  of  CrylF  to  amino 
acids  and  small  peptides  occurred  in  5 
minutes.  A  heat  lability  study 
demonstrated  the  loss  of  bioactivity  of 
CrylF  protein  to  neonate  tobacco 
budworm  larvae  after  30  minutes  at  75 
°C.  Studies  submitted  to  EPA  done  in 
laboratory  animals  have  not  indicated 
any  potential  for  allergic  reactions  to 
Bacillus  thuringiensis  or  its 
components,  including  the  8 — 
endotoxin  of  the  crystal  protein. 
Additionally,  a  comparison  of  amino 
acid  sequences  of  known  allergens 
uncovered  no  evidence  of  any  homology 
with  CrylF,  even  at  the  level  of  8 
contiguous  amino  acids  residues. 

The  potential  for  the  CrylF  protein  to 
be  a  food  allergen  is  minimal. 


Regarding  toxicity  to  the  immune 
system,  the  acute  oral  toxicity  data 
submitted  support  the  prediction  that 
the  CrylF  protein  would  be  non-toxic  to 
humans.  When  pcoteins  are  toxic,  they 
are  known  to  act  via  acute  mechanisms 
and  at  very  low  dose  levels  (Sjoblad, 
Roy  D.,  et  al.  "Toxicoiogical 
Considerations  for  Protein  Components 
of  Biological  Pesticide  Products," 
Regulatory  Toxicology  and 
Pharmacology  15,  3-9  (1992).  Therefore, 
since  no  effects  were  shown  to  be 
caused  by  the  plant-pesticides,  even  at 
relatively  high  dose  levels,  the  CrylF 
protein  is  not  considered  toxic. 

V.  Aggregate  Exposures 

Pursuant  to  FFDCA  section 
408(b)(2)(D)(vi),  EPA  considers  available 
information  concerning  aggregate 
exposures  from  the  pesticide  residue  in 
food  and  all  other  non-occupational 
exposures,  including  drinking  water 
frtim  ground  water  or  surface  water  and 
exposure  through  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses). 

The  Agency  has  considered  available 
information  on  the  aggregate  exposure 
levels  of  consiuners  (and  major 
identifiable  subgroups  of  consumers)  to 
the  pesticide  chemical  residue  and  to 
other  related  substances.  These 
considerations  include  dietary  exposure 
under  the  tolerance  exemption  and  all 
other  tolerances  or  exemptions  in  effect 
for  the  plant-pesticide  chemical  residue, 
and  exposure  from  non-occupational 
sources.  Exposure  via  the  skin  or 
inhalation  is  not  likely  since  the  plant- 
pesticide  is  contained  within  plant 
cells,  which  essentially  eliminates  these 
exposure  routes  or  reduces  these 
exposure  routes  to  negligible.  Oral 
exposure,  at  very  low  levels,  may  occur 
from  ingestion  of  processed  com 
products  and,  potentially,  drinking 
water.  However  a  lack  of  manmialian 
toxicity  and  the  digestibility  of  the 
plant-pesticides  have  been 
demonstrated.  The  use  sites  for  the 
CrylF  protein  are  all  agricultiu-al  for 
control  of  insects.  Therefore,  exposure 
via  residential  or  lawn  use  to  infants 
and  children  is  not  expected.  Even  if 
negligible  exposure  should  occiu,  the 
Agency  concludes  that  such  exposure 
would  present  no  risk  due  to  the  lack  of 
toxicity  demonstrated  for  the  CrylF 
protein. 

VI.  Cumulattve  Effects 

Pursuant  to  FFDCA  Section  , 
408(b)(2)(D)(v),  EPA  has  considered 
available  information  on  the  cumulative 
effects  of  such  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  These 
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considerations  included  the  cimiulative 
effects  on  infants  and  children  of  such 
residues  and  other  substances  with  a 
common  mechanism  of  toxicity. 
Because  there  is  no  indication  of 
mammalian  toxicity  to  these  plant- 
pesticides,  we  conclude  that  there  are 
no  cumiUative  effects  for  the  CrylF 
protein. 

VII.  Determination  of  Safiety  for  U.S. 
Population,  Infants  and  Children 

A.  Toxicity  and  Allergenicity 
Conclusions 

The  data  submitted  and  cited 
regarding  potential  health  effects  for  the 
CrylF  protein  include  the 
characterization  of  the  expressed  CrylF 
protein  in  com,  as  well  as  the  acute  oral 
toxicity,  heat  stability,  and  in  vitro 
digestibility  of  the  proteins.  The  results 
of  these  studies  were  determined 
applicable  to  evaluate  hiunan  risk  and 
the  validity,  completeness,  and 
reliability  of  the  available  data  from  the 
studies  were  considered. 

Adequate  information  was  submitted 
to  show  that  the  CrylF  test  material 
derived  from  microbial  cultures  was 
biochemically  and,  functionally  similar 
to  the  protein  produced  by  the  plant- 
pesticide  ingredients  in  com. 
Production  of  microbially  produced 
protein  was  chosen  in  order  to  obtain 
sufficient  material  for  testing. 

The  acute  oral  toxicity  data  submitted 
supports  the  prediction  that  the  CrylF 
protein  would  be  non-toxic  to  humans. 
When  proteins  are  toxic,  they  are  known 
to  act  via  acute  mechanisms  and  at  very 
low  dose  levels  (Sjoblad,  Roy  D.,  et  al. 
"Toxicoiogical  Considerations  for 
Protein  Components  of  Biological 
Pesticide  Products, "Regulatory 
Toxicology  and  Pharmacology  15,"  3-9 
(1992)).  Since  no  effects  were  shown  to 
be  caused  by  CrylF  protein,  even  at 
relatively  high  dose  levels  >5,050  mg 
test  substance/kg  body  weight;  576  mg 
CrylF/kg  body  weight),  the  CrylF 
protein  is  not  considered  toxic.  This  is 
similar  to  the  Agency  position  regarding 
toxicity  and  the  requirement  of  residue 
data  for  the  microbial  Bacillus 
thuringiensis  products  from  which  this 
plant-pesticide  was  derived.  See  40  CFR 
158.740(b)(2)(i>.  For  microbial  products, 
further  toxicity  testing  and  residue  data 
are  triggered  by  significant  acute  effects 
in  studies  such  as  the  mouse  oral 
toxicity  study  to  verify  the  observed 
effects  and  clarify  the  source  of  these 
effects  (Tiers  II  and  III). 

Although  CrylF  expression  level  data 
were  required  for  an  environmental  fate 
and  effects  assessment,  residue 
chemistry  data  were  not  required  for  a 
hiunan  health  effects  assessment  of  the 


subject  plant-pesticide  ingredients 
because  of  the  lack  of  mammalian 
toxicity. 

Both  (1)  available  information 
concerning  the  dietary  consumption 
pattems  of  consumers  (and  major 
identifiable  subgroups  of  consumers 
including  infants  and  children);  and  (2) 
safety  factors  which,  in  the  opinion  of 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the  safety  of 
food  additives,  are  generally  recognized 
as  appropriate  for  the  use  of  animal 
experimentation  data  were  not 
evaluated.  The  lack  of  mammalian 
toxicity  at  high  levels  of  exposure  to  the 
CrylF  protein  demonstrates  the  safety  of 
the  product  at  levels  well  above  possible 
maximum  exposure  levels  anticipated 
in  the  crop. 

The  genetic  material  necessary  for  the 
prodnction  of  the  plant-pesticides  active 
ingredients  are  the  nucleic  acids  (DNA, 
RNA)  which  comprise  (1)  genetic 
material  encoding  these  proteins  and  (2) 
their  regulatory  regions.  RegiUatory 
regions  are  the  genetic  material,  such  as 
promoters,  terminators,  and  enhancers, 
that  control  the  expression  of  the 
genetic  material  encoding  the  proteins. 
DNA  and  RNA  are  common  to  all  forms 
of  plant  and  animal  life  and  the  Agency 
knows  of  no  instance  where  these 
nucleic  acids  have  been  associated  with 
toxic  effects  related  to  their 
consumption  as  a  component  of  food. 
These  ubiquitous  nucleic  acids,  as  they 
appear  in  the  subject  active  ingredient, 
have  been  adequately  characterized  by 
the  applicant.  Therefore,  no  mammalian 
toxicity  is  anticipated  from  dietary 
exposure  to  the  genetic  material 
necessary  for  the  production  of  the 
subject  active  plant  pesticidal 
ingredients. 

B.  Infants  and  Children  Risk 
Conclusions 

FFDCA  section  408(b)(2)(C)  provides 
that  EPA  shall  assess  the  available 
information  about  consumption  pattems 
among  infants  and  children,  special 
susceptibility  of  infants  and  children  to 
pesticide  chemical  residues  and  the 
cumulative  effects  on  infants  and 
children  of  the  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  In  addition,  FFDCA  section 
408(B)(2)(C)  also  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children. 

In  this  instance,  based  on  all  the 
available  information,  the  Agency 


concludes  that  there  is  a  finding  of  no 
toxicity  for  the  CrylF  protein  and  the 
genetic  material  necessary  for  its 
production.  Thus,  there  are  no  threshold 
effects  of  concern  and.  as  a  result,  the 
provision  requiring  an  additional 
margin  of  safety  does  not  apply.  Further, 
the  provisions  of  consumption  pattems, 
special  susceptibility,  and  cumulative 
effects  do  not  apply. 

C.  Overall  Safety  Conclusion 

There  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to  the 
CrylF  protein  and  the  genetic  material 
necessary  for  its  production.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information. 

The  Agency  has  arrived  at  this 
conclusion  because,  as  discussed  above, 
no  toxicity  to  mammals  has  been 
observed  for  the  plant-pesticides. 

Vm.  Other  Considerations 

A.  Endocrine  Disruptors 

The  pesticidal  active  ingredients  are 
proteins,  derived  from  sources  that  are 
not  known  to  exert  an  influence  on  the 
endocrine  system.  Therefore,  the 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  these  plant- 
pesticides  at  this  time. 

B.  Analytical  Method 

A  validated  method  for  extraction  and 
direct  enzyme  linked  immunosorbent 
assay  analysis  of  CrylF  in  com  grain  has 
been  submitted  and  found  acceptable  by 
the  Agency.  _ 

C.  Codex  Maximum  Residue  Level 

No  Codex  maximum  residue  levels      • 
exists  for  the  plant-pesticides  Bacillus 
thuringiensis  CrylF  protein  and  the 
genetic  material  necessary  for  its 
production  in  com. 

IX.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  that  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
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exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensiUB  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301130  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  6,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  stunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  hv 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  Inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

,    Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  C400,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeUng 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  eqmtable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoxut;es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  number 
OPP-301130,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that- the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


X.  Regulatory  Assessment 
Requirements 

This  final  nde  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  other 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  exemption  in  this  final 
rule,  do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.""  Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
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government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  nUe 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  tribal  implications  as  described  in 
Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.  Policies  that  have  tribal 
implications  is  defined  in  the  Executive 
Order  to  include  regidations  that  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  goverrunent  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes.  This  rule  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  conunodities.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  18,  2001. 
Marcia  E.  Mulkey, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180  —[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321^],  346(a)  and 
371. 

2.  Section  180.1217  is  added  to 
subpart  D  to  read  as  follows: 

§  180.1 217    Bacillus  thuringiensis  Cryl  F 
Protelh  and  the  Genetic  Material  Necessary 
for  its  Production  in  Com;  exemption  from 
the  requirement  of  a  tolerance. 

Bacillus  thuringiensis  Cry  IF  protein 
and  the  genetic  material  necessary  for 
its  production  in  com  are  exempt  from 
the  requirement  of  a  tolerance  when 
used  as  plant-pesticides  in  the  food  and 
feed  commodities  of  field  com,  sweet 
com  and  popcorn.  "Genetic  material 
necessary  for  its  production"  means  the 
genetic  material  which  comprise: 
genetic  material  encoding  the  Cry  IF 
protein  and  its  regidatory  regions. 
"Regulatory  regions"  are  the  genetic 
material,  such  as  promoters, 
terminators,  and  enhancers,  that  control 
the  expression  of  the  genetic  material 
encoding  the  CrylF  protein. 

[FR  Doc.  01-13837  Filed  5-5-01;  8:45  am) 

BILUNO  CODE  6660-aO-< 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301134;  FRL-6785-5] 
RIN  2070-AB78 

Clethodim;  Time-Limited  Pesticide 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues/ 
combined  residues  of  clethodim  in  or  on 
alfalfa  forage,  alfalfa  hay,  dry  beans, 
peanut  hay,  peanut  meal,  peanuts, 
tomato  paste,  and  tomato  puree.  Valent 
U.S.A.  Corporation  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 
The  tolerance  will  expire  on  April  30. 
2003. 


DATES:  This  regulation  is  effective  fune 
6.  2001.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  OPP-301134  must  be  received 
by  EPA  on  or  before  Augxist  6,  2001. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI..  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301134  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (703)  305-6224;  and  e-mail 
address:  miller.joanne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  pfoducer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  U  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 


30326  Federal  Register / Vol.  66,  No.  109 / Wednesday.  June  6,  2001 /Rules  and  Regulations 


www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title  40/40cfrl80  OO.html, 
a  beta  site  currently  imder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301134.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  28, 
2001  (66  FR  16931)  (FRL-6773-5),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170)  announcing  the  filing  of  pesticide 
petitions  (PP  5F4440  and  5F4572)  for 


tolerance  by  Valent  U.S.A.  Corporation, 
1333  N.  CaUfomia  Blvd.,  Ste.  600, 
Walnut  Creek,  CA  94596-8025.  This 
notice  included  a  summary  of  the 
petitions  prepared  by  Valent  U.S.A. 
Corporation,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.458  be  amended  by  extending  time- 
limited  tolerances  for  combined 
residues  of  the  herbicide  clethodim, 
((E)-(±)-2-(l-[[(3-chloro-2- 
propenyl)oxy]iminolpropyl]-5-[2- 
ethylthio)propyIl-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  5-(2- 

ethylthiopropyI)cyclohexene-3-one  and 
5-(2-(ethylthiopropyl)-5- 
hydroxycyclohexene-3-one  moieties  and 
their  sulphoxides  and  sulphones, 
expressed  as  clethodim,  in  or  on  alMfa 
forage  at  6  parts  per  million  (ppm), 
alfalfa  hay  at  10  ppm,  dry  beans  at  2 
ppm,  peanut  hay  at  3  ppm,  peanut  meal 
at  5  ppm,  peanuts  at  3  ppm,  tomato 
paste  at  3  ppm,  and  tomato  puree  at  2 
ppm.  Time-limited  tolerances  on  these 
commodities  are  extended  to  allow  EPA 
sufficient  time  to  evaluate  new  residue 
data  for  these  commodities.  Valent 
U.S.A.  Corporation  is  not  proposing  to 
extend  the  time-limited  tolerance  for 
residues  on  tomatoes  at  1.0  ppm 
because  tolerances  are  issued  for 
residues  on  finiiting  vegetables  (except 
cucurbits),  which  includes  tomatoes,  at 
1.5  ppm.  The  tolerances  will  expire  on 
April  30,  2003. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 


consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infrmts  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  frtim  a^regate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  ride  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Saiiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  clethodim  dn 
alfalfa  forage  at  6  ppm,  alfalfa  hay  at  10 
ppm,  dry  beans  at  2  ppm,  peanut  hay  at 
3  ppm,  peanut  meal  at  5  ppm,  peanuts 
at  3  ppm,  tomato  paste  at  3  ppm,  and 
tomato  puree  at  2  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clethodim  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline 
Number 


870.3100 


870.3150 


Study  Type 


Subchronic-Feeding-Rat 


Sutx:hronic-Feeding-Dog 


Results 


NOAEL=  25  mg/kg/day 

LOAEL=  134  mg/kg/day  based  on  decreased  body  weights,  body  weight  gains,  food  consump- 
tion, and  increased  absolute  and  relative  liver  weights,  and  centrilobular  hypertrophy  of  liver  in 
both  sexes. 


NOAEL=  25  mg/kg/day 
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline 
Number 

Study  Type 

Results 

- 

LOAEL=  75  mg/kg/day  based  on  increased  absolute  and  relatrve  liver  weights,  seventy  of  liver 
lesions  in  both  sexes,  and  increased  serum  cholesterol  and  alkaline  phosphatase  in  females. 

870.3200 

21-Day  Dermal  Toxreity-Rat 

Sysfemk:  NOAEL=  100  mg/kg/day 

LOAEL=  1000  mg/kg/day  based  on  anogenital  discharge  and  staining  in  both  sexes,  decreased 

food  efficiency  and  body  weight  gain  in  nf«les,  and  increases  in  absolute  and  relative  liver 

weights  in  females. 
Dermal  NOAEL=  not  established. 
LOAEL=  10  mg/kg/day  based  on  observed  dermal  imtation. 

870.3700 

Oevekjpmental  Toxictty-Rat 

Matennal  NOAEL=  100  mg/kg/day 

LOAEL-  350  mg/kg/day  based  on  decreased  body  weight  gain  and  clink»l  signs. 
Developmental  NOAEL=  100  mg/kg/day 

LOAEL-  350  mg/kg/day  based  on  decreased  fetal  body  weight  and  increased  skeletal  anoma- 
lies. 

870.3700 

Developmental  Toxicity-Rat>- 
bit 

Maternal  NOAEL=  25  mg/kg/day 

LOAEL=  100  mg/kg/day  based  on  decreased  weight  gain  and  food  consumptkin  and  dinical 

signs. 
Developmental  NOAEL  >  <  300  mg/kg/day 
LOAEL=  Not  determined  because  no  developmental  toxicity  observed. 

870.3800 

Reproductive  Toxk:ity-  2 
Generation  Rat 

Parental/Systemic  NOAEL=  51  mg/kg/day 

LOAEL=  263  mg/kg/day  based  on  decreased  body  weight  in  both  sexes,  and  particularly  in  both 

generations  of  males,  decreased  food  consumption. 
Reproductive  NOAEL=  263  mg/kg/day  (highest  dose  tested) 
LOAEL=  Not  determined  because  no  effects  were  notedior  fertility,  length  of  gestatk>n  or 

growth  and  development  of  offspring. 
Offspring  NOAEL=  263  mg/kg/day  (highest  dose  tested) 
LOAEL=  Not  detemiined  (see  above). 

870.4100 

Chronic-Feeding-Dog 

NOAEL=  1  mg/kg/day 

LOAEL=  75  mg/kg/day  based  on  increased  absolute  and  relative  liver  weights  in  both  sexes 
with  histopathologrcal  changes  (males  only)  and  increased  liver  enzymes. 

870.4200 

Carcinogenicity-Mouse  (78- 
week) 

- 

NOAEL=  30  mg/kg/day 

LOAEL=  150  mg/kg/day  based  on  decreased  survival,  decreased  hematotogy  parameters,  in- 
creased absolute  and  relative  liver  weights  (female  only),  centrilobular  hypertrophy,  increased 
pigment  and  bile  duct  hyperplasia  In  both  sexes.  No  evidence  of  carcinogenk:ity. 

870.4300 

Chronk:  Toxicity/Carcino- 
genicity-Rat 

NOAEL=  19  mg/kg/day 

LOAEL=  100  mg/kg/day  based  on  decreased  body  weight  means,  body  weight  gains,  food  con- 
sumptnn,  and  food  efficiency  (males  only),  and  increased  absolute  and  relative  liver  weights 
with  centritobular  hypertrophy  (at  12  months)  in  both  sexes.  No  evidence  of  cardnogenidty. 

870.5100 

Gene  Mutation  -  Salmonella 

Negative  for  reverse  mutation  in  Salmonella  (and  E.  coll)  exposed  to  cytotoxk:  levels  (10,000  ng/ 
plate)  with/without  activation. 

870.5300 

CHO  Assay 

Positive  for  inducing  structural  aberrations  only  in  the  absence  of  activatk)n  (negative  -t-SS)  at 
dose  near  limit  of  solubility  and  cytotoxk^  (1.0  to  1.2  ^L/ml). 

870.5395 

Micronucleus  /Vssay 

Negative  for  chromosomal  damage  in  bone  marrow  cells  of  rats  treated  orally  up  to  toxic  doses 
(1,500  mg/kg). 

870.5550 

Unscheduled  DNA  Synthesis 

Negative  for  unscheduled  DNA  synthesis  (UDS)  in  hepatocytes  from  mice  treated  orally  up  to 
toxic  doses  (5,000  mg/kg). 

870.7485 

Metabolism  Rat 

Clethodim  is  readily  absorbed  and  eliminated  (87-92%,  urine;  9-17%,  feces;  <  1%  expired  air) 
after  7  days.  Gastrointestinal  absorption  estimated  at  89-96%  No  evidence  of  t>ioconcentra- 
tion.  Extensively  metabolized  with  <  1%  eliminated  as  unchanged  parent  compound.  Predomi- 
nant metabolite  is  clethodim  sulphoxide  (48-68%)  after  48  hours. 

870.7600  ■ 

Dermal  Absorption  Rat 

At  10  hours  after  receiving  a  single  dermal  applk^ation  of  0.05  mg/rat  the  dermal  at)sorptK>n  fac- 
tor was  30%. 
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B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  bom  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  imknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposiu'e)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiue"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcwcer  =  point 
of  departiire/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  clethodim  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Clethodim  for  Use  in  Human  Risk  AssESSMEhrr 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 

Concern  (LOC)  for  Risk 

Assessment 

Study  and  Toxkx)togteal  Effects 

Acute  Dietary  All  Popu- 
latior^ 

N/A 

N/A 

There  were  no  effects  observed  in  oral  toxkaty  studies 
including  developmental  toxk:ity  studies  in  rats  and 
rat>t>its  that  could  be  attributable  to  a  single  dose 
(exposure).  Ttierefore,  a  dose  and  endpoint  were 
not  selected  for  ttiis  risk  assessment. 

Chronic  Dietary  AN  popu- 
lations 

NOAEL=1.0mg/kg/day, 
UF  =  100;  Chronk:  RfD  = 
0.01  mg/kg/day 

FQPASF=1;cPAD 
=chronic  RfD/FQPA  SF 
-  0.01  mg/kg/day 

Chronic  Toxkaty-Dog  (1  year). 

Alteratk>ns  in  hematotogy  and  clink^al  chemistry  pa- 
rameters and  increased  absolute  and  relative  liver 
weights  observed  at  the  LOAEL  of  75  mg/kg/day. 

Short-Term  Dermal  (1  to  7 
days)  (Residential) 

Oral  study  Maternal 
NOAEL=  100  mg/kg/day 
(dermal  absorption  rate 
=  30%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Developmental  Toxicity-Rat. 

LOAEL  =  350  mg/kg/day  based  on  decreased  body 
weight  gain  and  clink^l  signs  of  toxicity  (salivation). 

Intermediate-Term  Dermal 
(1  week  to  several 
monttis)  (Residential) 

Oral  study  NOAEL=  25 
mg/kg/day  (dermal  at>- 
sorptkm  rate  =  30%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Subchronk:  ToxicHy-Dog  (90  days). 

LOAEL  =  75  mg/kg/day  based  on  increased  absolute 
and  relative  liver  weights. 

Long-Tenn  Dermal  (several 
monttis  to  lifetime)  (Resi- 
dential) 

Oral  study  NOAEL=  1.0 
mg/kg/day  (dermal  ab- 
sorption rate  =  30%) 

LOC  for  MOE  =100  (Resi- 
dential) 

Chronic  Toxk:ity-Dog  (1  year). 

LOAEL  =  75  mg/kg/day  based  on  alterations  in  hema- 
totogy  and  clinical  chemistry  parameters  as  well  as 
increases  in  absolute  and  relative  liver  weights. 

Short-Term  Inhalation  (1  to 
7  days)  (Residential) 

Oral  study  Matemal 
NOAEL=  100  mg/kg/day 
(intialatkjn  absorption 
rate  =  100%) 

LOC  for  MOE  =100  (Resi- 
dential) 

Developmental-Rat 

LOAEL  =  350  mg/kg/day  based  on  decreased  body 
weight  gain  and  clinical  signs  of  toxk:ity  (salivation). 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Clethodim  for  Use  in  Human  Risk 

ASSESSMENT— Continued 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of 

Concem  (LOC)  for  Risk 

Assessnf>ent 

Study  and  Toxkx)iogical  Effects 

Intermediate-Tenn  Inhalation 
(1  week  to  several 
months)  (Residential) 

Oral  study  NOAEL  =  25 
mg/kg/day  (inhalation 
absorption  rate  =  100%) 

LOC  for  MOE  =  100  (Resi- 
dential) 

Subchronic  Toxkaty-Dog  (90  days). 

LOAEL  =  75  mg/kg/day  based  on  increased  absolute 
and  relative  liver  weights. 

Long-Term  Inhalation  (sev- 
eral months  to  lifetime) 
(Resklential) 

Oral  study  NOAEL=  1.0 
mg/kg/day  (dermal  ab- 
sorption rate  =  30%) 

LOC  for  MOE  =100  (Resi- 
dential) 

Chronic  Toxicity-Dog  (1  year). 

LOAEL  =  75  mg/kg/day  based  on  alterations  in  hema- 
tology and  clinical  chemistry  paranwters  as  well  as 
increases  In  absolute  and  relative  liver  weights. 

Cancer  (oral,  dermal,  inhala- 
tion) 

N/A 

N/A 

Clethodim  is  classified  as  a  "Not  Likely"  carcinogen 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additkxial  safety  factor  retained  due  to  cornems  unk]ue  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  GFR  180.458)  for  the 
combined  residues  of  clethodim,  in  or 
on  a  variety  of  raw  agricultural 
commodities.  Tolerances  are  established 
on  fat,  meat,  and  meat  by  products 
(mbyp)  of  cattle,  goats,  hogs,  horses, 
poulfry,  and  sheep  at  0.20  ppm,  milk  at 
0.05  ppm,  eggs  at  0.20  ppm,  carrots  at 
0.50  ppm,  cranberry  at  0.50  ppm,  clover 
forage  at  10.0  ppm,  clover  hay  at  20.0 
ppm,  cottonseed  at  1.0  ppm,  cottonseed 
meal  at  2.0  ppm,  fruiting  vegetable 
group  at  1.0  ppm,  leaf  petioles  subgroup 
at  0.60  ppm,  melon  subgroup  at  2.0 
ppm,  potatoes  at  0.5  ppm,  potato  flakes 
and  granules  at  2.0  ppm,  radish  roots  at 
0.50  ppm,  radish  tops  at  0.70  ppm, 
squash/cuciunber  subgroup  at  0.50  ppm, 
strawberry  at  3.0  ppm,  sui^ower  meal 
at  10.0  ppm,  sunflower  seed  at  5.0  ppm, 
soybeans  at  10.0  ppm,  soybean 
soapstock  at  15.0  ppm,  dry  bulb  onions 
at  0.20  ppm,  sugar  beet  roots  at  0.20 
ppm,  sugar  beet  tops  at  1.0  ppm,  sugar 
beet  molasses  at  1.0  ppm,  and  tuberous 
and  conn  vegetables  at  1 .0  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  clethodim 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occiuring  as  a  result  of  a  one 
day  or  single  exposure.  An  endpoint 
was  not  identified  for  acute  dietary 
exposure  and  risk  assessment  because 
no  effects  were  observed  in  oral  toxicity 
studies  including  developmental 
toxicity  studies  in  rats  or  rabbits  that 
could  be  attributable  to  a  single  dose 
(exposure).  Therefore,  an  acute  dietary 


exposure  assessment  was  not 
performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposiu^  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assiunptions  were  made  for 
the  chronic  exposure  assessments:  The 
3-day  average  of  consumption  for  each 
sub-population  is  combined  with 
residues  to  determine  average  exposure 
as  mg/kg/day.  The  chronic  analysis  was 
performed  using  tolerance  level  residues 
for  all  crops  and  animal  commodities. 
The  weighted  average  percent  of  crop 
treated  data  for  existing  registrations, 
and  100%  crop  treated  (CT)  data  (for 
new  uses)  were  used  for  the  analyses. 

iii.  Cancer.  Glethodim  has  been 
classified  as  a  group  E  carcinogen. 
Therefore,  a  cancer  risk  assessment  is 
not  required. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1 ,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 


population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop  treated 
(PGT)  as  required  by  section 
408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PGT. 

The  Agency  used  percent  crop  treated 
(PGT)  information  as  follows: 

3%  for  cotton,  8%  for  onions,  3%  for 
peanuts,  4%  for  soybeans,  15%  for  sugar 
beets,  and  1%  for  tomatoes 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PGT 
estimates  are  derived  from  Federal  and 
private  market  siuvey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PGT  for  chronic 
dietary  exposiu^  estimates.  This 
weighted  average  PGT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PGT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
imderestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PGT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PGT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  imlikely  to 
imderestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
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underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
accoimt  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
clethodim  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  Known  enviroiunental 
characteristics  of  clethodim  depict  a 
compound  which  is  stable  to  hydrolysis, 
except  in  acid  conditions,  but  highly 
susceptible  to  photolysis  and 
metabolism. 

Parent  clethodim  is  mobile,  but  has  a 
short  metabolic  half-life  of  1-3  days  in 
soil  under  aerobic  conditions. 
Therefore,  parent  compoimd  should  not 
be  a  groimd  water  concern  in  most 
environments.  In  the  event  that  parent 
clethodim  did  reach  ground  water,  the 
available  routes  of  disappearance  would 
be  dilution,  some  metabolism  to 
persistent  degradates,  and  slow 
hydrolysis  with  the  rate  depending  on 
the  pH  of  the  ground  water. 

The  environmental  fate  data  indicate 
that  clethodim,  and  its  sulphoxide  and 
sulphone  metabolites  may  migrate  into 
surface  water  bodies  through  run-off 
which  occurs  shortly  after  application 
(e.g.  rainfall).  Since  they  are  not 
adsorbed  readily  to  soil  (KdS  of  <  0.1  to 
7)  ,  they  are  likely  to  remain  in  the 
aqueous  phase,  where  they  are  subject 
to  rapid  photolysis  and  biodegradation. 
They  may  remain  long  enough  to  exert 
acute  effects  on  resident  biota,  but  are 
unlikely  to  cause  chronic  effects. 

Clethodim  does  not  show  a  significant 
potential  for  bio-accumulation  in 
aquatic  organisips.  Although  they  have 
been  individually  tested,  the  primary 
degradates  are  highly  polar,  and  would 
not  be  expected  to  bio-acciunulate. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
clethodim  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 


are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
clethodim. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and  SCI- 
GROW,  which  predicts  pesticide 
concentrations  in  groundwater.  In 
general,  EPA  will  use  GENEEC  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model)  for  a  screening-level 
assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
enviroiunent  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  soxut:e  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  %Rfl)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  clethodim 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  GENEEC  and  SCI-GROW 
models  the  estimated  environmental 
concentrations  (EECs)  of  clethodim  for 
chronic  exposiu^s  are  estimated  to  be 
24.2  ppb  for  surface  water  and  0.49  ppb 
for  ground  water. 

3.  Fmm  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 


this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Clethodim  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Based  on  clethodim  labels, 
Select®  and  Select®  2EC  are  both 
available  for  weed  control  use  in 
residential  and/or  public  areas. 
However,  the  registrant  has  indicated 
that  the  product  is  not  for  use  by 
homeowners.  Therefore,  homeowners 
will  not  handle  clethodim  products,  and 
a  non-occupational  handler  exposure 
assessment  is  not  necessary.  Following 
treatment  by  professional  applicators, 
the  public  could  potentially  come  into 
contact  with  clethodim  residues  in  areas 
such  as  patios,  along  driveways  and 
around  golf  coiirses  and  fence  lines. 
However,  weed  control  with  clethodim 
in  theses  areas  generally  consists  of  a 
spot  treatment,  resulting  in  a  very  small 
treated  area,  and  it  is  unlikely  that 
children  would  be  exposed  to  these 
treated  areas.  Therefore,  a  non- 
occupational postapplication  exposure 
assessment  was  not  performed. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
clethodim  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
clethodim  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  clethodim  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  ten-fold  margin  of  safety  for 
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Infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
that  a  different  margin  of  safety  will  be 
safe  for  infants  and  children.  Margins  of 
safety  are  incorporated  into  EPA  risk 
assessments  either  directly  through  use' 
of  a  margin  of  exposiu-e  (MOE)  analysis 
or  through  using  imcertainty  (safety) 
factors  in  calculating  a  dose  level  that 
poses  no  appreciable  risk  to  hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  oral  perinatal  and  prenatal  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  or  rabbits  to  in  utero 
exposure  to  clethodim. 

3.  Conclusion.  There  is  a  complete 
toxicity  database  for  clethodim  and 
exposiue  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accoimts  for  potential  exposvires.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
removed.  The  FQPA  factor  is  removed 
primarily  because  there  is  no  indication 
of  quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/or  postnatal  exposure. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposiue 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calciilates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 


in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposiu^).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(aduh  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs.  the  Office  of  Pesticides 
Programs  (OPP)  concludes  with 
reasonable  certainty  that  exposures  to 


the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  endpoint  for  acute 
dietary  exposure  was  not  identified 
since  no  effects  were  observed  in  oral 
toxicity  studies  that  could  be 
attributable  to  a  single  dose. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  clethodim  frt)m  food 
will  utilize  29%  of  the  cPAD  for  the 
U.S.  population,  43%  of  the  cPAD  for 
infants  less  than  one  year  old]  and  60% 
of  the  cPAD  for  children  1-6  years  old. 
There  are  no  residential  uses  for 
clethodim  that  result  in  chronic 
residential  exposure  to  clethodim.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  clethodim  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  siuiace  and  ground  water,  EPA 
does  not  ex{>ect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Clethodim 


Population  Subgroup 

cPAD 
(mg/kg) 

% 
cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

ChfOf»ic 

DWLOC 

(ppb) 

U.S.  Population  (total) 

0.01 

29 

24.2 

0.49 

250 

All  Infants  (<  1  year) 

0.01 

43 

24.2 

0.49 

57 

Children  1-6  years 

0.01 

60 

24.2 

0.49 

40 

Children  7-12  years 

0.01 

42 

24.2 

0.49 

58 

Females  13-50  years 

0.01 

22 

24.2 

0.49 

230 

3.  Short-term  risk.  Short-term  and 
intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposiu'e  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Clethodim  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 


4.  Aggregate  cancer  risk  for  U.S. 
population.  Clethodim  has  been 
classified  as  a  group  E  carcinogen. 
Therefore,  clethodim  is  not  expected  to 
pose  a  cancer  risk  to  humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  clethodim 
residues. 


rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  method  RM-26B-3  (a 
modification  of  RM-26B-2)  was 
validated  for  potatoes,  processed  potato 
commodities,  sugar  beets,  sunflowers, 
bell  peppers,  non-bell  peppers,  celery, 
cantaloupes,  and  clover.  The  limit  of 
quantitation  (LOQ)  was  determined  to 
be  0.1  ppm  for  cantaloupes  and  bell 
peppers,  0.2  ppm  for  potatoes,  sugar 
beets,  sunflowers,  celery  and  non-bell 
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peppers,  and  0.5  ppm  for  clover. 
Average  recoveries  for  all  the 
commodities  were  within  the  acceptable 
range  at  all  fortification,  levels  tested. 
The  common  moiety  method  RM-26B-3 
for  the  determination  of  clethodim  and 
its  metabolites  in  potatoes,  processed 
potato  commodities,  sugar  beets, 
sunflowers,  bell  peppers,  non-bell 
peppers,  celery,  caniadoupes,  and  clover 
is  acceptable  for  data  collection  and 
enforcement  purposes. 

Method  RM-26B-2  was  validated  for 
the  analyses  of  residues  of  clethodim  in/ 
on  radish,  carrots,  cuciunbers, 
cranberries,  and  strawberries.  The  limit 
of  quantitation  (LOQ)  was  determined  to 
be  0.05  ppm  for  strawberries  and 
cranberries,  0.1  ppm  for  carrots,  and 
0.16  ppm  for  radish.  Average  recoveries 
were  within  the  acceptable  range  for  all 
fortification  levels  tested  and  all 
commodities.  The  method  RM-26B-2  for 
the  determination  of  clethodim  and  its 
metabolites  in  radish,  carrots 
cucumbers,  cranberries,  and 
strawberries  is  acceptable  for  data 
collection  and  enforcement  purposes. 

The  common  moiety  method  RM-26B- 
3  for  the  determination  of  clethodim 
and  its  metabolites  is  similar  to  the 
common  moiety  method  RM-26B-2.  The 
method  RM-26B-2  has  previously 
undergone  a  successful  Independent 
Laboratory  Validation  (ILV)  and  an 
Agency  Petition  Method  Validation. 
Additionally,  a  confirmatory  method, 
EPA-RM-26D-2  is  also  available.  Both 
methods  (RM-26B-2  and  RM-26D-2) 
have  been  forwarded  to  FDA  as 
enforcement  methods  for  inclusion  in 
the  Pesticide  Analytical  Manual, 
Volume  n  (PAM  B). 

The  method  may  be  requested  from: 
Calvin  Furlow,  PIRIB,  IRSD  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  Codex 
maximum  residue  limits  (MRLs)  for 
residues  of  clethodim  and  its 
metabolites  in/ on  the  commodities 
discussed  in  the  subject  petition; 
therefore,  there  are  no  questions  with 
respect  to  Codex/U.S.  tolerance 
compatibility. 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  clethodim, 
((E)-(±)-2-[l-([(3-chloro-2- 
propenyl)oxyliminolpropyl]-5-[2- 
ethyltliio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 


containing  the  5-(2- 

ethylthiopropyl)cyclohexene-3-one  and 
5-(2-(ethylthiopropyl)-5- 
hydroxycyclohexene-3-one  moieties  and 
their  sulphoxides  and  sulphones, 
expressed  as  clethodim,  in  or  on  alfalfa 
forage  at  6  ppm,  alfalfa  hay  at  IQ  ppm, 
dry  beans  at  2  ppm,  peanut  hay  at  3 
ppm,  peanut  meal  at  5  ppm,  peanuts  at 
3  ppm,  tomato  paste  at  3  ppm,  and 
tomato  puree  at  2  ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(gj  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediual  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  die  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with' 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regiUation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiu-e  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301134  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  6,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  bearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  die 


information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  yoiu  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  woidd  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301134,  to:  PubUc 
Information  and  Records  Integrity 
Branch,  Information  Resoiuces  and 
Services  Divisioii  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
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I.E. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.^v.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yout  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  &ct;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  focts  to  the 
contrary:  and  resolution  of  the  fectual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessmeiit 
Requirements 

This  final  rule  establishes  a  tolerance 
imder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994);  or  OMB  review  or 
any  Agency  action  imder  Executive 
Order  13045,  entiUed  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997).  This  action  does  not 
involve  any  technical  standards  that 
would  require  Agency  consideration  of 
volimtary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note). 


Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
uiider  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  ^5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  emd 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entided 
Federalism  (64  FR  43255,  Augrist  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entiUed 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule." 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  Hoxise  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricidtural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  21.  2001. 
Junes  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 


2.  Section  180.458  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1 80.458    Clethodim,  tderancM  for 
residues. 

(a)  General.*  •  *  -~ 

{2)  Time  limited  tolerances  are 
established  for  the  combined  residues  of 
clethodim.  ((E)-(±)-2-(l-([(3-chloro-2- 
propenyl)oxy]imino]propyll-5-l2- 
ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  5-(2- 

ethylthiopropyl)cyclohexene-3-oneand 
5-(2-(ethylthiopropyl)-5- 
hydroxycyclohexene-3-one  moieties  and 
their  sulphoxides  and  sulphones, 
expressed  as  clethodim  in  or  on  the 
following  raw  agricultiual  commodities: 
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Commodity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Alfatfa,  forage  

Alfalfa,  hay 

Dry  beans  

6 
10 
2 
3 
3 
5 
3 
2 

4/30/03 
4/30/03 
4/30/03 

Peanuts 

Peanut,  hay  

Peanut,  meal  

Tomato,  paste 

Tomato,  puree  

4A30A)3 
4/30/03 
4/30«)3 
4/30/03 
4/30/03 

[FR  Doc.  01-14084  Filed  6-5-01;  8:45  am) 
■LUNO  CODE  sseo-so-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

Tolerances  and  Exemptions  from 
Tolerances  for  Pesticide  Chemicals  in 
Food 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  parts  150  to  189,  revised  as 
of  July  1,  2000,  part  180  is  corrected  by 
adding  §  180.200  to  read  as  follows: 

§  1 80.200    Dicloran ;  toierarKes  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  fungicide 
2,6-  dichloro-4-nitroaniline  in  or  on  the 
following  raw  agricuitiual  commodities. 
Unless  otherwise  specified,  these 
tolerances  prescribed  in  this  paragraph 
provide  for  residues  from  preharvest 
application  only. 


Commodity 


Apricot  (PRE-  and  POST-H)  

Bean,  snap  

Carrot  (POST-H) 

Celery  

Cherry,  sweet  (PRE-  and  POST- 

H)  

Cucumber  

Endive  (escarole) 

Garlic  

Grape : 

Lettuce 

Nectarine  (PRE-  and  POST-H)  .... 

Onion  

Peach  (PRE-  and  POST-H)  

Plum   (fresh   prune)   (PRE-   arxJ 

POST-H)  

Potato  

Rhubarb 

Sweet  potato  (POST-H)  

Tomato 


Parts  per 
million 


20 
20 
10 
15 

20 
5 
10 
5 
10 
10 
20 
10 
20 

15 

0.25 

10 

10 

5 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  the  fungicide, 
dicloran,  2,6-dichloro-4-nitroaniline  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  will 
expire  and  are  revoked  on  the  dates 
specified  in  the  following  table. 


ComnfKXlity 

Parts  per 
million 

Expiration/ 

Revocation 

Date 

Peanut,  oil 

Peanuts 

6.0 
3.0 

10/31/01 
10/31/01 

(2)  Unless  otherwise  specified,  these 
tolerances  prescribed  in  this  section 
provide  for  residues  from  preharvest 
application  only. 


(c)  Tolerances  with  regional 
registrations.  Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

[46  FR  27938,  May  22. 1981.  as  amended  at 
63  FR  162.  Jan.  5,  1998;  63  FR  57073,  Oct. 
26, 1998;  64  FR  13096.  Mar.  17,  1999] 

(FR  Doc.  01-55507  Filed  6-5-01;  8:45  am] 
BIUJNG  COOE  1505-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

Universal  Service 

CFR  Correction 

In  Title  47  of  the  Code  of  Federal 
Regulations,  Parts  40  to  69,  revised  as  of 
October  1,  2000,  part  54  is  corrected  by 
adding  §  54.707  as  set  forth  below: 

154.707    Audit  controls. 

The  Administrator  shall  have 
authority  to  audit  contributors  and 
carriers  reporting  data  to  the 
administrator.  The  Administrator  shall 
establish  procedvues  to  verify  discounts, 
offsets,  and  support  amounts  provided 
by  the  universal  service  support 
programs,  and  may  suspend  or  delay 
discoimts,  offsets,  and  support  amoimts 
provided  to  a  carrier  if  the  carrier  fails 
to  provide  adequate  verification  of 
discoimts,  offsets,  or  support  amounts 
provided  upon  reasonable  request,  or  if 
directed  by  the  Conunission  to  do  so. 
The  Administrator  shall  not  provide 
reimbursements,  offsets  or  support 
amounts  pursuant  to  part  36  and 
§69.116  through  69.117  of  this  chapter, 
and  subparts  D,  E,  and  G  of  this  part  to 
a  carrier  imtil  the  carrier  has  provided 
to  the  Administrator  a  true  and  correct 
copy  of  the  decision  of  a  state 
commission  designating  that  carrier  as 
an  eligible  telecommunications  carrier 
in  accordance  with  §  54.201 . 

|FR  Doc.  01-55517  Filed  6-5-01;  8:45  am] 
BILUNQ  COOC  1S06-01-0    . 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CO  Docicet  Nos.  00-257  and  94-129;  FCC 
01-156] 

2000  Biennial  Review — Review  of 
Policies  and  Rules  Concerning 
Unauthorized  Clianges  of  Consumers 
Lx>ng  Distance  Carriers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  docket  heading  portion  of  a 
Federal  Register  document  regarding 
streamlined  waiver  procediu^s  that  the 
Commission  adopted  for  the  carrier-to- 
carrier  sale  or  transfer  of  subscriber 
basis.  The  Commission's  new 
procedures  provide  for  an  acquiring 
carrier  to  simply  self-certify  to  the 
Commission,  in  advance  of  the  transfer, 
that  the  carrier  will  follow  the  required 
procedures.  The  summary  was 
published  in  the  Federal  Register  on 
May  22,  2001. 

DATES:  Effective  June  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Walters,  Associate  Division 
Chief,  or  Dana  Walton-Bradford, 
Attorney,  Common  Carrier  Biueau, 
Accounting  Policy  Division,  (202)  418- 
7400. 

SUPPLEMENTARY  INFORMATION:  This 
summary  contains  a  correction  to  the 
heading  portion  of  a  Federal  Register 
summary,  66  FR  28117  (May  22,  2001). 
The  full  text  of  the  Commission's  Report 
and  Order  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street, 
SW.,  Washington,  DC  20554. 

Correction 

1.  On  page  28117,  in  the  second 
column,  in  the  docket  heading,  "FCC 
01-153"  is  corrected  to  read  "FCC  01- 
156." 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  01-14168  Filed  6-5-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1239;  MM  Docltet  No.  01-37,  RM- 
10065] 

Radio  Broadcasting  Services;  Houston 
and  Anchorage,  AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Chester  P.  Coleman 
substitutes  Channel  234C1  for  Channel 
234C2  at  Houston,  Alaska,  and  modifies 
Station  KADX's  license  to  reflect  the 
change.  It  also  modifies  the  license  of 
Ubik  Corporation,  licensee  of  Station 
KNIK-FM,  Anchorage,  Alaska,  to  specify 
operation  on  Channel  286C1  in  lieu  of 
the  present  Channel  287C1,  after  Ubik 
failed  to  respond  to  the  Order  to  Show 
Cause  isGued  to  it  to  show  cause  why  its 
license  should  not  be  so  modified. 
Channel  234C1  is  allotted  at  Houston, 
Alaska,  consistent  with  the  minimum 
distance  separation  requirements  of 
section  73.207(b)  and  die  principal 
community  coverage  requirements  of 
section  73.315(a)  of  the  Commission's 
Rules  at  coordinates  61-29-03  NL  and 
149-45-52  WL,  with  a  site  restriction  of 
17.2  kilometers  (10.7  miles)  south  of  the 
community.  Channel  286C1  is  allotted 
at  Anchorage,  Alaska  consistent  with 
the  minimum  distance  separation 
requirements  of  section  73.207(b)  and 
the  principal  community  coverage 
requirements  of  section  73.315(a)  of  the 
Commission's  Rules,  at  Station  KNIK- 
FM's  licensed  site,  at  coordinates  61- 
11-33  NfL  and  149-54-01  WL,  2.8 
kilometers  (1.8  miles)  south  of  the 
community. 

DATES:  Effective  July  2,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-37,  adopted  May  9,  2001,  and 
released  on  May  18,  2001.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Information 
Center,  445  Twelfdi  Street.  SW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  Inc.,  1231  20th  Sti^et,  NW., 
Washington,  DC  20036  (202)  857-3800, 
facsimile  (202)  857-3805. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  this  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  234C2  and  adding 
Channel  234C1  at  Houston,  and  by 
removing  Channel  287C1  and  adding 
Channel  286C1  at  Anchorage. 

Federal  Cominunications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14017  Filed  6-5-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  93-144;  FCC  01-150] 

Amendment  of  Part  of  the 
Commission's  Rules  To  Facilitate 
Future  Development  of  SMR  Systems 
in  the  800  MHz  Frequency  Band 

AGENCY:  Federal  Communications 
Commission,  Wireless 
Telecommunications  Bureau. 
ACTION:  Final  rule;  denial  of  petition  for 
reconsideration. 

SUMMARY:  The  Commission  terminates 
the  Fresno  Remand  Order  proceeding 
and  denies  Chadmoore  Wireless  Group, 
Inc.'s  ("Chadmoore")  Petition  for 
Reconsideration  filed  on  January  24, 
2000.  Chadmoore  raised  no  new  issues 


that  would  persuade  the  Commission  to 

reverse  their  previous  decision  in  the 

Fresno  Remand  Order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willieun  Kunze,  Wireless 

Telecommimications  Biu^au,  at  (202) 

418-7887. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Order 
On  Reconsideration,  FCC  01-150,  in  PR 
Docket  No.  93-144,  adopted  on  May  1, 
2001  and  released  on  May  9,  2001.  The 
full  text  of  this  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  CY-A257.  445  12th  Stimt, 
SW..  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's. 

1.  In  this  document  the  Conunission 
reviews  the  Petition  for 
Reconsideration,  filed  on  January  24, 
2000  by  Chadmoore  Wireless  Group, 
Inc.  (Chadmoore),  seeking 
reconsideration  of  the  Commission's 
Fresno  Remand  Order. 

2.  Chadmoore  presented  no  new 
argiunents  in  its  Petition  for 
Reconsideration,  and  the  Commission 
sees  nothing  in  the  argument 
Chadmoore  has  made  that  would  lead 
the  Commission  to  change  its  decision 
in  the  Fresno  Remand  Order. 

3.  Pursuant  to  section  1.106  of  the 
Commission's  rules,  47  CFR  1.106,  the 
Petition  for  Reconsideration  filed  by 
Chadmoore  Wireless  Group,  Inc.  on 
January  24,  2000  in  the  above-captioned 
proceeding  Is  Denied. 

4.  Pursuant  to  sections  1,  4(i),  and  332 
of  the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  and 
332,  this  proceeding  Is  Terminated. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy,  Secretary. 

[FR  Doc.  01-14140  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  393 

[FMCSA  Docket  FMCSA-1 997-2222] 

Parts  and  Accessories  Necessary  for 
Safe  Operation;  Trailer  Conspicuity 

AGENCY:  Federal  Motor  Carrier  Safety 
Administi^tion  (FMCSA),  DOT. 
ACTION:  Final  rule;  partial  suspension  of 
deadline. 
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SUMMARY:  The  FMCSA  is  amending  the 
Federal  Motor  Carrier  Safety 
Regiilations  (FMCSRs)  to  extend  the 
deadline  for  motor  carriers  operating 
intermodal  container  chassis  (container 
chassis)  to  comply  with  the  agency's 
requirement  that  trailers  manufactured 
before  December  1, 1993,  be  retrofitted 
with  retroreflective  sheeting  (or  reflex 
reflectors).  Currently,  the  FMCSRs 
require  that  motor  carriers  engaged  in 
interstate  commerce  install 
retroreflective  tape  or  reflex  reflectors 
on  the  sides  and  rear  of  semitrailers  and 
trailers  that  were  manufactured  prior  to 
December  1, 1993,  have  an  overall 
width  of  2,032  mm  (80  inches)  or  more, 
and  a  gross  vehicle  weight  rating 
(GVWR)  of  4,536  kg  (10,001  pounds)  or 
more.  The  deadline  for  compliance  with 
the  rule  is  Jime  1,  2001.  The  partial 
suspension  of  the  deadline  will  enable 
motor  carriers  operating  container 
chassis  to  continue  using  those 
commercial  motor  vehicles  without 
retroreflective  sheeting  (or  reflex 
reflectors)  until  December  1,  2001.  This 
action  is  in  response  to  a  petition  from 
the  Ocean  Carrier  Equipment 
Management  Association,  Intermodal 
Association  of  North  America,  Institute 
of  Intermodal  Container  Lessors,  and 
Association  of  American  Railroads 
(collectively  referred  to  as  "the 
Petitioners"). 

DATES:  The  effective  date  for  this  rule  is 
Jime  1,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  W.  Minor,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
4009,  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
SUPPt.EMENTARY  INFORMATKW: 

Background 

On  December  10, 1992.  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  amended  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
108  (49  CFR  571.108),  to  require  that 
trailers  with  an  overall  width  of  2,032 
mm  (80  inches)  or  more  and  a  GVWR 
greater  than  4,536  kg  (10.000  pounds), 
except  trailers  manufactined  exclusively 
for  use  as  offices  or  dwellings,  be 
equipped  on  the  sides  and  rear  with  a 
means  for  increasing  their  conspicuity 
(57  PR  58406).  Trailer  manufactiners  are 
given  a  choice  of  installing  either  red 
and  white  retroreflective  sheeting  or 
reflex  reflectors  arranged  in  a  red  and 
white  pattern.  Manufacturers  of 
retroreflective  sheeting  or  reflex 
reflectors  intended  for  use  in  satisfying 
these  requirements  must  certify 
compliance  of  their  product  with 
FMVSS  No.  108,  whether  the  material  is 


used  as  original  or  replacement 
equipment.  The  effective  date  for  the 
final  rule  was  December  1, 1993. 

FHWA  Rulemaking  and  Congressional 
Action  Concerning  Retrofitting 

On  January  19. 1994,  the  FHWA 
published  an  ANPRM  requesting 
comments  on  issues  related  to  the 
application  of  conspicuity  treatments  to 
trailers  manufactured  prior  to  the 
effective  date  of  the  NHTSA's  final  rule 
on  trailer  conspicuity  (59  FR  2811).  The 
agency  requested  that  conmienters 
respond,  at  a  minimiun,  to  several 
specific  questions  listed  in  the  notice.  In 
addition  to  responding  to  those  specific 
questions,  the  FHWA  encouraged 
commenters  to  include  a  discussion  of 
any  other  issues  that  the  commenters 
believed  were  relevant  to  the 
rulemaking. 

On  August  6,  1996,  the  FHWA 
published  a  notice  announcing  that  the 
agency  had  completed  its  review  of  the 
comments  received  in  response  to  the 
ANPRM  and  that  it  would  issue  a  notice 
of  proposed  rulemaking  (61  FR  40781). 

The  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21)  (Pub.  L.  105- 
178, 112  Stat.  107)  was  enacted  on  Jime 
9, 1998.  Section  4025  required  that  the 
Secretary  issue  a  final  rule  regarding  the 
conspicuity  of  trailers  maniifactured 
before  December  1, 1993,  within  one 
year  of  the  enactment  of  TEA-21.  The 
Secretary  was  to  consider,  at  a 
Tninimiim: 

(1)  The  cost-effectiveness  of  any 
requirement  to  retrofit  trailers 
manufactured  before  December  1, 1993. 

(2)  The  extent  to  which  motor  carriers 
have  volimtarily  taken  steps  to  increase 
equipment  visibility. 

(3)  Regulatory  flexibility  to 
accommodate  differing  trailer  designs 
and  configurations,  such  as  tank  trucks. 

On  June  19,  1998,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  to  require  motor  carriers  to 
install  retroreflective  tape  or  reflex 
reflectors  within  two  years  of  the 
effective  date  of  the  final  rule  (63  FR 
33611).  The  agency  proposed  allowing 
motor  carriers  a  certain  amount  of 
flexibility  in  terms  of  the  colors  or  color 
combinations  during  a  10-year  period 
begiiming  on  the  effective  date  of  the 
final  rule,  but  requiring  all  older  trailers 
to  be  equipped  with  conspicuity 
treatments  identical  to  those  mandated 
for  new  trailers  at  the  end  of  the  10-year 
period.  The  proposal  also  specified  the 
locations  at  which  the  retroreflective 
material  would  have  to  be  applied  to 
trailers  during  the  phase-in  period. 

Although  the  FHWA  drafted  the 
NPRM  prior  to  the  enactment  of  the 
TEA-21,  the  agency  reviewed  section 


4025  of  the  TEA-21  prior  to  publishing 
the  NPRM.  The  FHWA  considered  the 
NPRM  to  be  consistent  with  the  three 
statutory  criteria. 

The  FHWA  published  its  final  rule  on 
trailer  conspicuify  retrofitting  on  March 
31,  1999  (64  FR  15588).  The  final  rule 
requires  that  motor  carriers  engaged  in 
interstate  commerce  install 
retroreflective  tape  or  reflex  reflectors 
on  the  sides  and  rear  of  semitrailers  and 
trailers  that  were  manufactured  prior  to 
December  1, 1993,  have  an  overall 
width  of  2,032  mm  (80  inches)  or  more, 
and  a  gross  vehicle  weight  rating 
(GVWR)  of  4,536  kg  (10,001  pounds)  or 
more.  Motor  carriers  must  install 
retroreflective  tape  or  reflex  reflectors 
by  Jime  1,  2001.  The  final  rule  allows 
motor  carriers  a  certain  amount  of 
flexibility  in  terms  of  the  colors  or  color 
combinations  during  a  10-year  period 
beginning  on  June  1,  1999,  but  requires 
that  all  older  trailers  be  equipped  with 
conspicuify  treatments  identical  to 
those  mandated  for  new  trailers  by  June 
1,  2009. 

Petition  for  Rulemaking 

On  March  30,  2001,  the  Petitioners,  in 
accordance  with  49  CFR  389.31 
(Petitions  for  Rulemaking),  requested 
that  the  FMCSA  extend  the  June  1, 
2001,  deadline  for  complying  with  the 
conspicuify  retrofitting  rule  (49  CFR 
393.13)  until  June  1,  2002.  A  copy  of  the 
petition  for  rulemaking  is  in  the  docket 
referenced  at  the  beginning  of  this 
notice.  The  Petitioners  argued  that  it  is 
impossible  for  them  to  complete  the 
required  retrofitting  by  that  date  because 
they  experienced  technical  problems 
appl)dng  retroreflective  sheeting  to  the 
container  chassis,  and  because 
unusually  high  volumes  of  intermodal 
freight  over  the  past  two  years  have 
made  it  difficult  to  schedule  retrofitting 
of  the  chassis.  The  volume  of 
intermodal  freight  and  service  demands 
have  kept  the  equipment  in  use  almost 
constantly.  The  Petitioners  believe  an 
extension  of  the  deadline  is  necessary  to 
avoid  "potentially  disastrous 
consequences"  for  U.S.  trade. 

The  Petitioners  estimate  that  the 
FMCSA's  retrofitting  requirements  are 
applicable  to  385,600  container  chassis 
and  44,500  domestic  intermodal  trailers 
manufactured  before  December  1, 1993. 
They  estimate  that  on  June  1,  2001, 
there  would  be  approximately  193,000 
trailers  used  in  intermodal  service 
(181,000  container  chassis  and  12,000 
domestic  intermodal  trailers)  still  in 
need  of  conspicuity  material. 

With  regard  to  the  technical 
difficulties,  the  Petitioners  indicated 
that  the  initial  retrofit  methods  proved 
to  be  unsuccessful,  so  it  took  several 
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months  to  research,  develop,  test,  and 
implement  alternative  retrofit  methods. 
The  Petitioners  stated: 

Although  development  of  retrofit 
methods  began  as  early  as  1998,  an 
effective  method  for  chassis  was  not 
developed  and  widely  implemented 
until  February  2000,  almost  a  year  after 
the  rule  was  issued.  At  the  time  the  final 
rule  was  promulgated,  intermodal 
trailers  and  chassis  were  retrofitted  by 
appl)dng  adhesive  reflective  tape  onto 
scrupulously  cleaned  trailer  or  chassis 
surfaces  when  the  ambient  air 
temperature  and  the  temperature  of  the 
trailer  or  chassis  surface  was  above  50 
degrees  Fahrenheit.  Retrofitting  in  this 
way  could  only  be  accomplished  in 
good  weather  (i.e.,  during  peak  shipping 
season  months  when  equipment  turn- 
around and  unavailability  is  at  its 
highest)  or  inside  heated  maintenance 
and  repair  facilities,  which  are  limited 
in  number  and  size. 

Although  intermodal  trailers  are  still 
retrofitted  in  this  way,  the  process 
proved  unsatisfactory  for  chassis 
because  of  the  materials  involved.  Most 
of  the  chassis  in  need  of  retrofit  have  a 
wax-based  petroleum  coating  designed 
to  protect  against  general  "wear  and 
tear,"  harsh  road  dirt  and  debris,  and 
exposure  to  extreme  weather  conditions. 
Unfortunately,  this  coating  has  a  serious 
unwanted  side  effect — it  prevents 
reflective  tape  from  adhering  for  any 
significant  amount  of  time.  Thus, 
reflective  materials  on  chassis  thought 
to  have  been  retrofitted  began  falling  off 
within  a  few  weeks  after  application.  An 
alternative  retrofit  method  needed  to  be 
developed. 
***** 

Eventually,  a  fastener  was  found  that 
could  penetrate  steel  without 
compromising  its  integrify,  and  that  did 
not  require  electrical  or  air  power,  and 
could  be  applied  outside  a  machine 
shop.  The  fastener,  known  as  the  "Hilti 
Fastener,"  utilizes  a  cold  welding 
process  to  fasten  the  reflector-mounted 
aluminiun  strips  onto  chassis.  To  date, 
the  Hilti  Fastener  is  the  fastest  and  most 
commonly-used  method  for  lasting 
chassis  retrofit.  However,  the  Hilti 
Fastener  was  not  available  for  general 
use  until  November  of  1999,  five 
months  after  the  rule  went  into  effect. 

The  Petitioners  believe  that  if  the 
FMCSA  does  not  grant  an  extension  of 
the  June  1,  2001,  deadline  many  of  the 
non-compliant  intermodal  equipment 
would  have  to  be  taken  out  of  revenue 
service  until  the  vehicles  could  be 
retrofitted.  A  reduction  in  available 
equipment  on  June  1,  which  coincides 
with  the  beginning  of  the  peak-shipping 
season,  would  adversely  impact  the 


flow  of  goods  into  and  out  of  the  United 
States.  There  would  be  fewer  chassis  to 
handle  an  increasing  number  of 
intermodal  containers. 

FMCSA's  Basis  for  Suspending  the 
Deadline  for  Container  Chassis 

The  FMCSA  has  carefully  reviewed 
the  Petitioners'  request  and  believes  that 
the  technical  problems  associated  with 
installing  conspicuity  treatments  on 
container  chassis  warrants  a  suspension 
of  the  deadline  as  it  applies  to  these 
particular  CMVs.  However,  the  agency 
does  not  believe  the  petitioners  have 
presented  a  compelling  argiunent  for 
suspending  the  deadline  for  domestic 
intermodal  trailers. 

The  agency  accepts  the  Petitioners' 
prediction  that  as  of  June  1,  2001, 
approximately  237,000  container 
chassis  and  domestic  intermodal  trailers 
would  have  been  retrofitted.  The  agency 
also  accepts  their  estimate  that  there 
would  be  another  193,000  intermodal 
CMVs  (181,000  container  chassis  and 
12,000  domestic  intermodal  trailers)  to 
retrofit.  The  technical  problems  the 
owners  had  attaching  die  conspicuify 
materials  with  adhesives  appear  to  have 
played  a  major  role  in  their  failure  to 
complete  the  retrofitting  of  all  their 
chassis  by  June  1,  2001.  However,  the 
safety  benefits  of  conspicuify  treatments 
are  significant  and  both  the  owners  and 
operators  should  put  forth  much  more 
aggressive  efforts  to  ensure  that  the 
retrofitting  is  completed  as  soon  as 
possible.  A  six-month  extension  should 
enable  the  owners  to  complete  the 
retrofitting  of  most,  if  not  all,  of  the 
remaining  chassis,  provided  the  task  is 
handled  with  a  greater  sense  of  urgency 
than  has  been  demonstrated  to  date. 

The  FMCSA  is  concerned  that  the 
Petitioners  failed  to  resolve  technical 
issues  early  on  in  the  retrofitting  process 
to  ensure  compliance  with  the  June  1, 
2001,  deadline  and  that  the  agency  was 
not  notified  of  these  problems  until 
March  2001.  The  agency  believes  use  of 
the  Hilti  Fastener  process  should  help  to 
ensine  that  most  of  the  remaining 
container  chassis  are  retrofitted  by 
December  1,  2001. 

The  FMCSA  understands  the 
difficulties  the  owners  of  the  container 
chassis  have  locating  these  vehicles. 
Efforts  should  be  taken  to  improve  the 
tracking  of  the  chassis  not  only  to 
comply  with  the  conspicuity  retrofitting 
rule,  but  also  to  ensure  appropriate 
systematic  inspection,  repair,  and 
maintenance  of  the  chassis.  It  may  even 
be  necessary  to  authorize  other  parties 
to  install  conspicuify  treatments  on  a 
reimbinsable  basis. 

With  regard  to  the  Petitioners  request 
to  extend  the  deadline  for  retrofitting  of 


domestic  intermodal  trailers,  the 
FMCSA  does  not  believe  sufficient 
technical  justification  has  been 
provided  to  support  the  request.  There 
is  no  indication  that  domestic 
intermodal  trailers  differ  significantly 
from  typical  van-type  trailers  in  terms  of 
the  surfaces  on  which  the  conspicuify 
treatments  would  be  applied.  While 
some  of  the  logistics  issues  raised  by  the 
Petitioner  may  apply  equally  to 
container  chassis  and  domestic 
intermodal  trailer,  the  agency's  primary 
reason  for  granting  the  partial 
suspension  of  the  deadline  is  the 
unforeseen  technical  difficiUfy  in 
retrofitting  container  chassis.  Given  the 
relatively  small  number  of  domestic 
intermodal  trailers  that  would  need  to 
be  retrofitted  after  June  1,  2001,  the 
intermodal  segment  of  the 
transportation  industry  could  effectively 
manage  an  expedited  program  to  retrofit 
those  vehicles  without  a  suspension  of 
the  deadline. 

The  safefy  benefits  of  the  retrofitting 
rule  are  such  that  the  agency  must 
ensure  that  as  many  trailers  as  possible 
are  retrofitted  as  soon  as  possible.  The 
entities  that  offer  intermodal  container 
chassis  and  domestic  intermodal  trailws 
for  transportation  should  use  every 
reasonable  means  available  to  comply 
with  the  rule. 

The  FMCSA  reviewed  the  NHTSA's 
recent  technical  report,  "The 
Effectiveness  of  Retroreflective  Tape  on 
Heavy  Trailers,"  March  2001,  (DOT  HS 
809  222),  to  ensure  that  the  agency's 
estimates  of  the  safety  benefits  of  the 
retrofitting  rule  were  appropriate.  The 
NHTSA  report  evaluates  the 
effectiveness  of  retroreflective  sheeting 
in  enhancing  the  visibilify  of  heavy 
trailers  and  reducing  the  incidence  of 
passenger  cars  crashing  into  the  sides 
and  rear  of  trailers  at  nighttime.  The 
study  is  based  on  a  statistical  analysis 
of  10,959  accident  cases  investigated  by 
the  Florida  Highway  Patrol  and  the 
Pennsylvania  State  Police  irom  1997  to 
1999.  The  authors  of  the  report  indicate 
that  conspicuify  treatments  reduced 
side  and  rear  impacts  into  trailers  in 
dark  conditions  (including  "dark-not- 
lighted,"  "dark-lighted,"  "dawn,"  and 
"dusk")  by  29  percent.  In  "dark-not- 
lighted"  conditions,  the  conspicuify 
treatments  reduced  side  and  rear  impact 
accidents  by  41  percent.  Conspicuify 
material  reduced  side  and  rear  impacts 
that  resulted  in  fatalities  or  injuries  to 
drivers  of  any  vehicle  by  44  percent. 

The  FMCSA  discussed  the  projected 
safety  benefits  of  conspicuity  material 
that  meets  the  NHTSA  requirement  for 
new  trailers  in  the  preamble  to  the 
March  31, 1999,  final  rule  requiring  the 
retrofit  of  tnilers  manufactured  before 
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December  1,  1993.  As  reported  there, 
NHTSA  estimated  that  retroreflective 
tape  could  lead  to  a  25  percent 
reduction  in  rear  end  collisions  and  a  15 
percent  reduction  in  side  impact 
collisions.  From  data  available  at  the 
time  of  the  NfHTSA's  final  rule 
implementing  conspicuity 
enhancements,  tractor-trailer 
combinations  were  involved  in  about 
11,000  accidents  per  year  in  which  they 
were  struck  in  the  side  or  rear  at  night. 
Within  this  group  of  accidents,  about 
8,700  injuries  and  about  540  fatalities 
occurred.  The  NHTSA  indicated  that  the 
conspicuity  requirements,  when  fully 
implemented,  were  expected  to  prevent, 
annually,  2,113  of  these  accidents.  The 
NHTSA  estimated  1,315  fewer  injuries 
and  about  80  fewer  fatalities  would 
occur. 

The  effectiveness  study  published  in 
March  2001  indicates  that  when  all 
heavy  trailers  have  conspicuity 
treatments,  the  material  will  prevent 
approximately  7,800  accidents  per  year. 
Conspicuity  treatments  will  prevent 
about  3,100  to  5,000  injuries,  and  191  to 
350  fatalities  per  year.  Current 
information  on  the  effectiveness  of  the 
conspicuity  material  on  new  trailers 
therefore  strongly  suggests  that  the 
safety  benefits  of  retrofitting  may  be 
much  greater  than  the  agency  estimated. 
As  sudi,  the  FMCSA  has  an  obligation 
to  ensure  that  all  trailers  subject  to  its 
conspicuity  retrofitting  requirements, 
are  equipped  with  the  required 
retroreflective  sheeting  or  reflex 
reflectors. 

The  FMCSA  will  continue  to  work 
with  its  State  partners  to  ensiue  that 
motor  carriers  operating  trailers,  other 
than  container  chassis  (as  defined  in  49 
CFR  393.5),  comply  with  the 
conspicuity  requirements  on  and  after 
June  1,  2001.  The  agency  intends  to 
ensure  that  motor  carriers  operating 
container  chassis  comply  on  and  after 
December  1,  2001. 

Rulemaking  Analjrsis  and  Notices 

Under  the  Administrative  Procedure 
Act  (APA)  (5  U.S.C.  553(b)).  an  agency 
may  waive  the  normal  notice  and 
comment  requirements  if  it  finds,  for 
good  cause,  that  they  are  impracticable, 
unnecessary,  or  contrary  to  Uie  pubfic 
interest. 

In  this  case,  notice  and  comment  are 
impracticable.  The  final  rule  suspends 
the  deadline  for  compliance  with  49 
CFR  393.13  for  motor  carriers  operating 
intermodal  container  chassis  until 
December  1,  2001.  Because  the 
Petitioners  waited  until  March  30,  2001, 
to  submit  their  request  and  supporting 
documentation,  there  was  insufficient 
time  for  the  FMCSA  to  complete  a 


notice  and  comment  rulemaking  in 
response  to  the  petition.  Therefore,  the 
FMCSA  finds  good  cause  under  5  U.S.C. 
553(b)  to  make  this  amendment  effective 
without  prior  notice  or  opportunity  for 
comment. 

For  the  same  reasons,  the  FMCSA 
finds,  pursuant  to  5  U.S.C.  553(d)(3), 
that  there  is  good  cause  for  making  the 
final  rule  effective  upon  issuance. 
Because  the  compliance  date  for  the 
trailer  conspicuity  retrofitting  rule  (49 
CFR  393.13)  is  June  1,  2001,  the  final 
rule  must  be  effective  on  or  before  that 
date.  The  partial  suspension  of  the 
deadline  for  compliance  will  remain  in 
effect  until  December  1,  2001. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  final  rule 
suspends  the  compliance  date  of 
§  393.13  until  December  1,  2001,  for  . 
motor  carriers  operating  intermodal 
container  chassis,  while  retaining  the 
current  compliance  date  for  retrofitting 
trailers  manufactiu«d  before  December 
1. 1993.  Although  the  March  31, 1999, 
final  rule  establishing  the  current 
retrofitting  requirement  was  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866, 
the  Office  of  Management  and  Budget 
(0MB)  does  not  consider  this  partiaJ 
suspension  of  the  final  rule  as  a 
significant  action. 

Regulatory  Flexibility  Act 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  because  the  original 
requirements  did  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities,  and  this  suspension  does  not 
change  those  requirements. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  it  has  been  determined  that 
this  action  does  not  have  significant 
Federalism  implications  or  limit  the 
policymaking  discretion  of  the  States. 
Nothing  in  this  document  preempts  any 
State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Nimiber  20.217, 


Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  an 
unfunded  Federal  mandate,  as  defined 
by  the  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1532  et  seq.)  that  will 
result  in  the  expenditure  by  State,  local 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501.  et  seq.), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  This  action 
has  no  information  collection 
requirements. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
has  determined  that  this  action  would 
not  have  any  effect  on  the  quality  of  the 
enviroiunent. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
economically  significant  and  does  not 
concern  an  environmental  risk  to  health 
or  safety  that  may  disproportionately 
affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions,  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

List  of  Subjects  in  49  CFR  Part  393 

Highway  safety.  Motor  carriers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 
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For  the  reasons  discussed  in  the 
preamble,  the  FMCSA  amends  title  49, 
Code  of  Federal  Regulations,  chapter  m, 
part  393  as  follows: 

PART  393— [AMENDED] 

1.  The  authority  citation  for  part  393 
is  revised  to  read  as  follows: 

Authority:  Sec.  1041(b)  of  Public  Law  102- 
240,  105  SUt.  1914;  49  U.S.C.  31136  and 
31502;  49  CFR  1.73. 

2.  Amend  §  393.13  to  revise  paragraph 
(a)  to  read  as  follows: 


§  393.1 3    Retroreflectiva  sheeting  and 
reflex  reflectors,  requirements  for 
semitrailers  and  trailers  manufactured 
before  December  1, 1993. 

(a)  Applicability.  All  trailers  and 
semitrailers  manufactured  prior  to 
December  1, 1993,  which  have  an 
overall  width  of  2,032  nun  (80  inches) 
or  more  and  a  gross  vehicle  weight 
rating  of  4,536  kg  (10,001  poun(S)  er 
more,  except  trailers  that  are 
manufactiired  exclusively  for  use  as 
offices  or  dwellings,  pole  trailers  (as 
defined  in  §  390.5  of  this  subchapter), 
and  trailers  transported  in  a  driveaway- 
towaway  operation,  must  be  equipped 
with  retroreflective  sheeting  or  an  array 


of  reflex  reflectors  that  meet  the 
requirements  of  this  section.  Motor 
carriers  operating  trailers,  other  than 
container  chassis  (as  defined  in  §  393.5), 
have  until  June  1,  2001,  to  comply  with 
the  requirements  of  this  section.  Motor 
carriers  operating  container  chassis  have 
until  December  1,  2001,  to  comply  with 
the  requirements  of  this  section. 

Issued  on:  June  1,  2001. 
Stephen  E.  Barber, 

Acting  Deputy  Administrator. 

[FR  Doc.  01-14287  Filed  &-1-01;  8:45  am) 
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mles. 


ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

ICFRPartll 
RIN  3095-ZA03 

Prices  and  Availability  of  Federal 
Register  Publications 

AGENCY:  Administrative  Conimittee  of 
the  Federal  Register. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Administrative 
Committee  of  the  Federal  Register 
proposes  increases  in  the  prices  charged 
for  the  paper  and  microfiche  editions  of 
Federal  Register  publications.  The  price 
changes  would  apply  to  the  daily 
Federal  Register,  ihe  Federal  Register 
Index  and  LSA  (List  of  CFR  Sections 
Affected),  the  Code  of  Federjd 
Regulations,  and  the  Weekly 
Compilation  of  Presidential  Docimients. 
The  proposed  price  increases  would 
enable  the  Government  Printing  Office 
to  recover  more  of  the  costs  of 
producing  and  distributing  Federal 
Register  publications. 
DATES:  Comments  will  be  accepted 
through  July  6.  2001. 
ADDRESSES:  Comments  should  be 
addressed  to  Michael  White.  Written 
comments  may  be  submitted  by  U.S. 
mail  to  the  Office  of  the  Federal  Register 
(NF),  National  Archives  and  Records 
Administration,  700  Pennsylvania  Ave., 
NW.,  Washington,  DC  20408-0001,  or 
by  private  delivery  services  to  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC  20002.  Comments  may 
also  be  submitted  by  email  to 
fedreg.legal@nara.gov,  or  by  fax  to  202- 
523-6866. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  White  at  202-275-4292,  ext. 
275. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Federal  Register  Act  (44 
U.S.C.  Chapter  15),  the  Administrative 
Committee  of  the  Federal  Register  is 


responsible  for  establishing  the  prices 
charged  for  Federal  Register 
publications.  Federal  Register 
publications  are  sold  and  distributed  to 
the  public  by  the  Government  Printing 
Office's  (GPO)  Superintendent  of 
Docimients.  The  Administrative 
Committee  periodically  reviews  data 
submitted  by  the  Superintendent  of 
Documents  to  determine  whether 
subscription  rates  and  single  copy 
prices  of  Federal  Register  publications 
produce  sufficient  revenue  to  keep  pace 
with  GPO's  printing,  handling  and 
distribution  costs,  as  well  as  postal  rate 
increases.  GPO  receives  no 
appropriation  for  any  of  the  costs 
associated  with  producing  Federal 
Register  publications.  Sales  revenue 
must  support  the  cost  of  the  sales 
program.  The  proposed  price  increases 
would  enable  the  Government  Printing 
Office  to  recover  more  of  the  costs  of 
producing  and  distributing  Federal 
Register  publications. 

The  data  submitted  by  the 
Superintendent  of  Documents  indicates 
that  sales  revenue  is  insufficient  to 
cover  the  program  costs  of  certain 
Federal  Register  publications.  The 
shortfall  in  sales  revenue  is  attributable 
to  declining  paper  subscriptions, 
increases  in  GPO  employee  pay  scales 
and  benefits,  higher  paper  prices,  and  a 
12.7  percent  increase  in  postal  rates  in 
2001.  This  proposed  rule  takes  into 
account  the  actual  production,  handling 
and  distribution  costs  for  paper 
publications  over  the  past  year  and 
projected  costs  for  the  remainder  of 
2001. 

The  Administrative  Conmiittee 
published  its  last  price  change 
regulation  on  February  23,  2000  (65  FR 
8843).  In  this  action,  the  Administrative 
Committee  proposes  to  increase  the 
subscription  rates  for  the  paper  editions 
of  the  daily  Federal  Register,  the 
Federal  Register  Index  and  LSA  (List  of 
CFR  Sections  Affected),  the  Code  of 
Federal  Regulations  (CFR),  and  the 
Weekly  Compilation  of  Presidential 
Documents.  The  single  copy  price  of  the 
daily  Federal  Register  would  also 
increase.  The  single  copy  price  of  the 
Weekly  Compilation  of  Presidential 
Documents  would  remain  the  same. 

Prices  for  the  microfiche  editions  of 
the  Federal  Register  and  the  CFR  result 
from  a  competitive  bidding  process.  The 
subscription  rates  would  increase  for 
the  microfiche  editions  of  the  daily 


Federal  Register  and  CFR.  The  single 
copy  price  for  the  microfiche  editions  of 
those  publications  would  not  change. 

GPO  has  taken  aggressive  measures  to 
achieve  savings  in  its  sales  programs, 
such  as  reducing  full  time  equivalent 
employee  costs  by  29  percent  since 
1994.  However,  in  addition  to  the  costs 
already  cited,  a  number  of  other  factors 
have  combined  to  make  it  necessary  to 
raise  the  price  of  paper  publications. 
Part  of  the  increase  can  be  attributed  to 
the  rise  in  the  volimie  of  pages  printed 
per  subscription.  The  number  of  pages 
printed  for  each  subscription  to  the 
Federal  Register  has  increased  by  more 
than  10  percent  since  1997  (66,934 
pages  in  1997  as  compared  with  77,234 
pages  in  2000).  A  sharp  decline  in  the 
nimiber  of  paid  subscriptions  has  also 
contributed  to  the  need  for  price 
increases.  Since  1994,  when  the 
Administrative  Committee  began 
providing  online  access  to  the  Federal 
Register,  subscriptions  have  fallen  by  73 
percent.  The  decline  in  paper  • 
subscription  revenue  far  exceeds  the 
savings  realized  from  reduced 
production  costs.  As  a  result,  handling 
costs  must  be  allocated  over  a  much 
smaller  base  of  orders,  forcing  increases 
in  the  prices  of  paper  publications. 

Subscribers  who  prefer  the 
convenience  of  paper  publications 
delivered  to  their  place  of  business 
would  bear  a  greater  cost  burden  as  a 
result  of  these  price  increases.  But  our 
customers  also  have  free  online  access 
to  Federal  Register  publications  on  the 
GPO  Access  service  (http:// 
wwrw.access.gpo.gov/nara).  The  online 
customer  base  has  expanded  rapidly 
since  bee  online  service  was  introduced 
in  late  1995.  Information  retrievals  from 
the  online  edition  of  the  Federal 
Register  grew  from  just  under  15 
million  documents  in  calendar  year 
1996  to  over  61  million  documents 
downloaded  in  calendar  year  2000.  Over 
the  same  period,  information  retrievals 
from  the  online  edition  of  the  CFR  grew 
from  about  725,000  documents  to  more 
than  93  million  documents 
downloaded.  Online  Federal  Register 
publications  on  GPO  Access  are  now 
among  the  most  frequently  visited 
Federal  web  sites. 

The  success  of  the  online  publications 
demonstrates  that  the  Administrative 
Committee  is  fulfilling  its  mission  to 
provide  the  public  with  essential 
information  on  the  functions,  actions, 
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and  regulatory  requfrements  of  the 
Federal  government.  At  the  same  time, 
the  Administrative  Committee  is 
constantly  engaged  in  efforts  to  improve 
the  quality  of  our  online  publications, 
including  investments  in  new 
technology  applications  that  will 
enhance  e-govemment  services  to  the 
public.  In  addition,  GPO  recently  took_ 
new  steps  to  significantly  increase 
server  capacity  to  meet  the  growing 
demand  for  online  access  to  Federal 
Register  publications.  For  members  of 
the  public  who  prefer  to  read  the 
printed  editions,  GPO  continues  to 
provide  free  access  to  Federal  Register 
publications  at  Federal  depository 
libraries  located  throughout  the  nation 
under  funding  provided  by  Congress. 

The  changes  to  subscription  prices  in 
this  proposed  amount  to  a  9.6  percent 
increase  for  the  paper  edition  of  the 
Federal  Register  and  a  9.2  percent 
increase  for  the  printed  CFR.  The 
subscription  price  of  the  Weekly 
Compilation  of  Presidential  Documents 
would  increase  by  12  percent.  The  price 
changes  are  reflected  in  proposed 
amendments  to  1  CFR  part  11.  The 
following  rates  would  be  effective  after 
the  issuance  of  the  final  rule.  The 
annual  subscription  rate  for  the  daily 
Federal  Register  paper  edition  would 
increase  fix)m  $638  to  $699.  For  a 
combined  Federal  Register,  Federal 
Register  Index  and  LSA  (List  of  CFR 
Sections  Affected)  subscription,  the  rate 
would  increase  from  $697  to  $764.  The 
price  of  a  single  copy  of  the  daily 
Federal  Register  paper  edition  would 
increase  from  $9  to  $10.  The  annual 
subscription  rate  for  the  microfiche 
edition  of  the  Federal  Register,  which 
includes  the  Federal  Register  Index  and 
LSA,  would  increase  from  $253  to  $264. 
The  annual  subscription  price  for  the 
Federal  Register  Index  increases  from 
$28  to  $30.  The  aimual  subscription 
price  for  the  monthly  LSA  would 
increase  from  $31  to  $35.  The  aimual 
subscription  rate  for  a  full  set  of  the  CFR 
paper  edition  would  increase  from 
$1094  to  $1195.  The  annual 
subscription  rate  for  the  microfiche 
edition  of  the  CFR  would  increase  from 
$290  to  $298.  The  annual  subscription 
rates  for  the  Weekly  Compilation  of 
Presidential  Documents  would  increase 
from  $92  to  $103  for  delivery  by  non- 
priority  mail  and  from  $151  to  $169  for 
delivery  by  first-class  mail. 

Regulatory  Analysis 

Executive  Order  12866 

The  proposed  rule  has  been  drafted  in 
accordance  with  Executive  Order  12866, 
section  1(b),  "Principles  of  Regulation." 
The  Administrative  Committee  has 


determined  that  this  proposed 
rulemaking  is  not  a  significant 
regulatory  action,  as  defined  under 
section  3(f)  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  does  not  apply  to  rate 
increases  necessary  to  recover  the  costs 
to  the  Government  for  printing  and 
distributing  Federal  Register 
publications.  This  action  would  not 
have  a  significant  impact  on  small 
entities  since  it  would  not  impose  any 
substantive  requirements,  and  any 
increased  costs  could  be  avoided  by 
accessing  Federal  Register  publications 
through  the  free  GPO  Access  service  on 
the  Internet  or  at  a  Federal  depository 
library. 

Federalism 

This  proposed  rule  has  no  Federalism 
implications  under  Executive  Order 
13132.  It  would  not  impose  compliance 
costs  on  State  or  local  governments  or 
preempt  State  law. 

List  of  Sal^ects  in  1  CFR  Part  11 

Code  of  Federal  Regulations,  Federal 
Register,  Government  publications. 
Weekly  Compilation  of  Presidential 
Documents. 

For  the  reasons  discussed  in  the 
preamble,  the  Administrative 
Committee  of  the  Federal  Register 
proposes  to  amend  part  1 1  of  chapter  I 
of  title  1  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  11— SUBSCRIPTIONS 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  1506;  sec.  6,  E.O. 
10530,  19  FR  2709.  3  CFR,  1954-1958  Comp., 
p.  189. 

2.  In  §  11.2,  revise  paragraph  (a)  to 
read  as  follows: 

§  1 1 .2    Federal  Register. 

(a)  The  subscription  price  for  the 
paper  edition  of  the  daily  Federal 
Register,  including  postage,  is  $699  per 
year.  A  combined  subscription  to  the 
daily  Federal  Register,  the  monthly 
Federal  Register  Index,  and  the  monthly 
LSA  (List  of  CFR  Sections  Affected), 
including  postage,  is  $764  per  year  for 
the  paper  edition,  or  $264  per  year  for 
the  microfiche  edition.  Six-month 
subscriptions  to  the  paper  and 
microfiche  editions  are  also  available  at 
one-half  the  annual  rate.  Limited 
quantities  of  current  or  recent  issues 
may  be  purchased  for  $10  per  copy  for 
the  paper  edition,  or  $2  per  copy. for  the 
microfiche  edition. 


3.  In  §  11.3,  revise  paragraph  (a)  to 
read  as  follows: 

111.3    Code  of  Federal  Regulations.  ~ 

(a)  The  subscription  price  for  a 
complete  set  of  the  Code  of  Federal 
Regulations,  including  postage,  is  $1195 
per  year  for  the  boimd,  paper  edition,  or 
$298  per  year  for  the  microfiche  edition. 
The  Government  Printing  Office  sells 
individual  volumes  of  the  paper  edition 
of  the  Code  of  Federal  Regulations  at 
prices  determined  by  the 
Superintendent  of  Documents  under  the 
general  direction  of  the  Administrative 
Committee.  The  price  of  a  single  volume 
of  the  microfiche  edition  is  $2  per  copy. 

4.  In  §  11.6,  revise  paragraph  (a)  to 
read  as  follows: 

flU    Weekly CompUation of PrseMsnUai 
Documents. 

(a)  The  subscription  price  for  the 
paper  edition  of  the  Weekly 
Compilation  of  Presidential  Documents 
is  $103  per  year  for  delivery  by  non- 
priority  mail,  or  $169  per  year  for 
delivery  by  first-class  mail.  The  price  of 
an  individual  copy  is  $4. 

5.  Revise  §  11.7  to  read  as  follows: 

§11.7    Federal  Register  Index. 

The  annual  subscription  price  for  the 
monthly  Federal  Register  Index, , 
purchased  separately,  in  paper  form,  is 
$30. 

6.  Revise  §  11.8  to  read  as  follows: 

§11.8    LSA  (List  of  CFR  Sections  Affedsd). 

The  annual  subscription  price  for  the 
monthly  LSA  (List  of  CFR  Sections 
Affected),  purchased  separately,  in 
paper  form,  is  $35. 

By  Order  of  the  Committee. 
Raymond  A.  Mosley, 

Secretary.  Administrative  Committee  of  the 

Federal  Register. 

[FR  Doc.  01-14217  Filed  6-5-01;  8:45  am) 
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SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  CFE 
Company  Model  CFE738-1-1B  turbofan 
engines.  That  AD  currently  requires  a 
one-time  visual  inspection  of  Stage  2 
high  pressure  turbine  (HPT)  aft  cooling 
plates  for  nicks,  dents,  raised  metal,  and 
scratches,  and  if  necessary,  repair  of  the 
cooling  plates  or  replacement  with 
serviceable  parts.  This  proposal  is 
prompted  by  an  updated  alert  service 
bulletin  (ASB)  that  reduces  the  number 
of  stage  2  HPT  aft  cooling  plates  affected 
by  this  AD  and  identifies  the  applicable 
engine;  by  engine  serial  numbers  (SN's). 
In  the  event  that  the  affected  gas 
generator  modules  containing  the 
affected  parts  have  been  transferred  to 
another  engine,  the  SN's  of  those  gas 
generator  modules  have  been  added  to 
this  AD.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
stage  2  HPT  aft  cooling  plate  ^ilure, 
which  coidd  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
August  6,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-39- 
AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Conunents 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
CFE  Company,  Data  Distribution,  MS 
64-03/2101-201,  P.O.  Box  29003, 
Phoenix,  AZ  85038-9003;  telephone 
(602)  365-2493,  fax  (602)  365-5577. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Biulington,  MA 
01803-5299;  telephone:  (781)  238-7744. 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatioh  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  99-NE-39-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-39-AD,  12  New 
England  Executive  Park.  Biulington,  MA 
01803-5299. 

Discussion 

On  December  29, 1999,  the  FAA 
issued  AD  99-27-16,  Amendment  39- 
11497  (65  FR  691,  January  6,  2000),  to 
require  a  one-time  visual  inspection  of 
72  Stage  2  HPT  aft  cooling  plates  for 
nicks,  dents,  raised  metal,  and 
scratches.  If  any  nicks,  dents,  raised 
metal,  or  scratches  were  found,  that  AD 
also  required  repair  of  the  cooling  plates 
or  replacement  with  serviceable  parts. 
That  action  was  prompted  by  reports  of 
Stage  2  HPT  aft  cooling  plates  that  were 
dented  dining  the  assembly  of  the 
cooling  plate  to  the  Stage  2  disk  due  to 
raised  metal  on  the  stage  2  HPT  disk 
post  aft  mating  surface.  The  raised  metal 
condition  on  the  stage  2  HPT  disk  post 
was  caused  by  anjmproperly  installed 
locating  pin  in  the  assembly  tool.  That 
condition,  if  not  corrected,  could  result 
in  HPT  aft  cooling  plate  failure,  which 
could  result  in  an  imcontained  engine 
failure  and  damage  to  the  airplane. 
Since  AD  99-27-16  was  issued,  CFE 


Company  has  isolated  the  observed 
assembly  damage  to  a  known 
replacement  of  the  locating  pin  in  the 
assembly  tooling.  It  has  been 
determined  that  only  ten  of  the  original 
72  HPT  cooling  plate/stage  2  disk 
assemblies  were  assembled  before  tool 
correction  occiured.  Records  show  these 
ten  HPT  cooling  plate/stage  2  disk 
assemblies  were  subsequently 
assembled  in  ten  gas  generator  modules, 
S/N's  800421-800430.  These  gas 
generator  modules,  along  with  the 
engines  on  which  these  modules  were 
installed,  are  listed  in  this  AD. 

Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  CFE  Company 
Alert  Service  Bulletin  (ASB)  CFE738- 
A72-8031,  Revision  2,  dated  October 
17,  2000,  that  describes  the  dimensional 
Inspection  procedures  for  indentation 
depth  on  stage  2  HPT  aft  cooling  plates, 
inspection  of  the  stage  2  HPT  rotor  disk 
for  raised  metal,  and  the  acceptance  and 
repair  criteria  of  the  stage  2  id'T  aft 
cooling  plate  and  HPT  rotor  disk. 

Differences  Between  This  AD  and  the 
Manufacturer's  Service  Information 

Although  ASB  CFE738-A72-8031. 
Revision  2,  dated  October  17,  2000, 
identifies  ten  engines  by  SN,  the  FAA  is 
also  listing  the  ten  gas  generator  module 
SN's  in  which  the  affected  HPT  cooling 
plate/stage  2  HPT  disk  assemblies  are 
installed.  This  listing  is  made  to  assure 
that  the  gas  generator  modules 
containing  the  affected  parts  are 
identified  and  inspected  regardless  of 
which  engine  they  are  installed  on.  Gas 
generator  modules  may  not  necessarily 
stay  installed  in  one  and  only  one 
engine. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require,  on  gas  generator  modules 
identified  by  SN,  a  one-time  visual 
inspection  of  stage  2  HPT  aft  cooling 
plates  for  nicks,  dents,  raised  metal,  and 
scratches,  and  if  present,  replacement 
with  serviceable  parts,  or,  dimensional 
inspection  of  indentation  depth,  repair 
if  indentation  is  within  acceptable 
limits,  and  if  not,  replacement  with 
serviceable  parts.  This  AD  would  also 
require  inspection  of  the  stage  2  HIT 
rotor  disk  post  aft  surface  which  mates 
with  the  stage  2  HPT  aft  cooling  plate, 
for  raised  metal,  and,  removal  of  the 
raised  metal,  if  present,  or  replacement 
with  a  serviceable  part.  The  inspections 
would  be  required  at  the  next  shop  visit 
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after  the  effective  date  of  this  AD  where 
the  HPT  assembly  is  sufficiently 
disassembled  to  afford  access  to  the 
stage  2  HPT  aft  cooling  plate,  but  not 
later  thail  4,500  part  cycles-since-new 
(CSN)  in  accordance  with  the  ASB 
described  previously. 

Economic  Impact 

There  are  approximately  ten  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  nine 
engines  installed  on  airplanes  of  US 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  four  work  hours  per 
engine  to  accomplish  the  proposed 
inspection  if  the  inspection  did  not  take 
place  during  scheduled  maintenance, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $1,536  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  US  operators  is 
estimated  to  be  $15,484. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11497  (65  FR 
691,  January  6,  2000),  and  by  adding  a 
new  airworthiness  directive,  to  read  as 
follows: 

CFE  Company:  Docket  No.  99-NE-39-AD. 

Revises  AD  99-27-16,  Amendment  39- 
11497. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFE  Model  CFE738-1-1B 
turbofan  engines,  part  number  (P/N) 
3050000-5,  with  gas  generator  modules  P/N 
6091T09G01,  serial  numbers  (SN's)  800421, 
800422,  800423.  800424,  800425.  800426. 
800427,  800428,  800429,  and  800430 
installed.  These  modules  are  currently 
installed  in  engine  SN's  105323,  105324. 
105325,  105326,  105328, 105329.  105331, 
105332, 105333,  and  105392.  These  engines 
are  installed  on,  but  not  limited  to  Dassault- 
Breguet  Falcon  2000  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  stage  2  high  pressure  turbine 
(HPT)  aft  cooling  plate  failure,  which  could 
result  in  an  uncontained  engine  failure  and 
damage  to  the  airplane,  accomplish  the 
following: 

Inspections  and  FoUow-On  Actions 

(a)  At  the  n^xt  engine  shop  visit  after  the 
effective  date  of  this  AD  where  the  HPT 
assembly  is  sufficiently  disassembled  to 
afford  access  to  the  Stage  2  HPT  aft  cooling 
plate,  but  not  later  than  4,500  part  cycles- 
since-new  (CSN),  accomplish  the  following: 

(1)  Inspect  the  stage  2  HPT  aft  cooling  plate 
for  nicks,  dents,  and  scratches  on  surface  D 
in  accordance  with  the  requirements  of  CFE 
Alert  Service  Bulletin  (ASB)  No.  CFE738- 
A72-8031,  Revision  Z,  dated  October  17, 
2000,  paragraph  2.B.(1). 

(2)  Repair  those  stage  2  HPT  aft  cooling 
plates  with  indentation  0.003  inch  deep  or 
less  in  accordance  with  ASB  No.  CFE738- 


A72-8031,  Revision  2,  dated  October  17, 
2000,  paragraph  2.B.(1). 

(3)  Remove  from  service  prior  to  further 
flight'those  stage  2  HPT  aft  cooling  plates 
that  have  nicks,  dents,  and/or  scratches  that 
exceed  the  acceptance  limits  in  accordance 
with  ASB  No.  CFE738-A72-8031 ,  Revision 
2,  dated  October  17,  2000,  paragraph  2.B.(1), 
and  replace  with  serviceable  parts. 

(4)  Inspect  the  stage  2  HPT  rotor  disk  post 
aft  mating  surface  for  raised  metal,  and 
remove  raised  metal  if  present  in  accordance 
with  ASB  No.  CFE738-A72-8031,  Revision 
2,  dated  October  17,  2000,  paragraph  2.B.(2). 

Alternative  Methods  of  CompUanoe 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  ft^m  the  ECO. 

Special  FUght  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  inspection  requirements 
of  this  AD  can  be  accompUshed. 

Issued  in  Burlington,  Massachusetts,  on 
May  25,  2001. 
Jay ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-14146  Filed  6-5-01;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-143-nAO] 
RIN  2120-AA64 

Airworthlnees  Directives;  Gutfitream 
Aerospace  Corporation  Model  G-159 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Gulfstream  Aerospace  Corporation 
Model  G-159  airplanes.  This  proposal 
would  require  repetitive  non-destructive 
testing  inspections  to  detect  corrosion  of 
the  skin  of  certain  structural  assemblies, 
and  corrective  action,  if  necessary.  This 
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proposal  also  would  require  x-ray  and 
idtrasonic  inspections  to  detect 
corrosion  and  cracking  of  the  splicing  of 
certain  structiiral  assemblies,  and  repair, 
if  necessary.  This  action  is  necessary  to 
detect  and  correct  corrosion  of  the  skin 
of  certain  structxiral  assemblies,  which 
could  cause  local  instability  failures  of 
the  wing  under  certain  load  conditions 
and  result  in  degradation  of  wing 
capability.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  23.  2001. 

AOOftESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  96-NM- 
143-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Conunents  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnnconunent@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  96-NM-143- 
AD"  in  the  subject  line  and  need  not  be 
submitted  in  triplicate.  Comments  sent 
via  the  Internet  as  attached  electronic 
files  must  be  formatted  in  Microsoft 
Word  97  for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fit)m 
Gulfstream  Aerospace  Corporation,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-9980.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircrait  Certification 
Office.  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport.  Wichita,  Kansas. 
FOfl  FURTHER  INFORMATION  CONTACT:  Neil 
Berryman.  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  AUanta  Aircraft 
Certification  Office,  One  Crown  Center, 
1895  Phoenix  BoiUevard,  suite  450, 
Atlanta,  Georgia  30337-2748;  telephone 
(770)  703-6087;  fax  (770)  703-6097. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-143-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
96-NM-143-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  method  of  fabrication  on 
Gulfstream  Aerospace  Corporation 
Model  G— 159  airplanes  of  spotwelding 
to  join  twb  layers  of  material  precludes 
the  use  of  any  corrosion  inhibitor  on  the 
faying  surfaces.  Therefore,  corrosion  can 
form  by  the  entrance  and  entrapment  of 
moisture  or  other  corrosive  agents 
between  layers  of  the  metal.  The  FAA 
has  received  reports  that  exfoliation 
corrosion  has  been  found  in  the  lower 
layer  of  the  lower  wing  plank  splices. 
This  corrosion  typically  follows  the 
grain  boimdaries  into  the  ramp-up  area. 
As  a  consequence  of  such  corrosion, 
cracking  may  occur  in  the  risers 
adjacent  to  the  splices  of  the  lower  wing 
planks.  This  action  is  necessary  to 
detect  and  correct  corrosion  of  the  skin 
of  certain  structural  assemblies,  which 
could  cause  local  instability  failiu^s  of 
the  wing  imder  certain  load  conditions 


and  result  in  degradation  of  wing 
capability. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Gulfstream  Customer  Bulletin  (CB)  No. 
337,  dated  December  10, 1993,  which 
describes  procediu«s  for  certain 
repetitive  non-destructive  testing  (NDT) 
inspections  to  detect  corrosion  on 
certain  areas  (ailerons,  elevators,  rudder, 
flaps,  horizontal  stabilizer,  vertical 
stabilizer,  and  aft  fuselage  skins,  as  well 
as  lower  wing  plank  splices).  The  CB 
also  describes  procedures  for  replacing 
components,  if  necessary. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Gulfstream  has  also  issued  Gulfstream 
Tool  No.  ST905-377,  an  x-ray  negative 
that  is  a  comparison  chart,  which 
describes  specific  levels  of  corrosion, 
and  describes  criteria  for  determining 
those  levels  of  corrosion  ("light," 
"moderate,"  and  "severe"). 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  the  CB  and  the 
Proposed  Rule 

Operators  shoidd  note  that  the 
Gulfstream  CB  recommends  that  the 
compliance  time  for  the  initital  NDT 
inspections  should  be  18  months  from 
the  release  of  the  CB  (December  10, 
1993).  However,  this  proposed  AD 
would  require  the  initial  inspection 
within  9  months  after  the  effective  date 
of  the  AD.  Operators  also  should  note 
that,  although  the  GiUfstream  CB  does 
not  specify  certain  corrective  actions  for 
levels  of  corrosion,  this  proposed  AD 
would  require  shortened  repetitive 
intervals  for  the  NDT  inspections  based 
on  certain  levels  of  corrosion,  or 
replacement  of  the  corroded  component 
with  a  serviceable  component. 

Cost  Impact 

There  are  approximately  144 
Gulfstream  Model  G-159  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  71 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  80  work 
hours  per  airplane  to  accomplish  the 
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'proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $340,800,  or  $4,800  per 
airplane,  per  inspection  cycle. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiu«  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tiiat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gul&tream  Aerospace  Corporation:  Docket 
96-NM-143-AD. 

Applicability:  All  Model  G-159  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  of  the  skin 
of  certain  structural  assemblies,  which  could 
cause  local  instability  failures  of  the  wing 
under  certain  load  conditions  and  result  in 
degradation  of  wing  capability;  accomplish 
the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  perform  a  non-destructive  test 
(NDT)  to  detect  corrosion  of  the  skins  of  the 
aileron  rudder,  rudder  trim  tab,  flap, 
evaluator,  fuselage,  vertical  stabilizer,  and 
horizontal  stabilizer;  in  accordance  with 
Gulfstream  Aerospace  Gl  Customer  Bulletin 
No.  337,  dated  December  10,  1993. 

(1)  If  no  corrosion  is  detected,  repeat  the 
NDT  inspections  thereafter  at  intervals  not  to 
exceed  18  months. 

(2)  If  any  corrosion  is  detected  that  meets 
the  criteria  of  "light"  corrosion,  as  defined  by 
Gulfstream  Tool  No.  ST905-377,  repeat  the  ' 
NDT  inspections  of  that  component 
thereafter  at  intervals  not  to  exceed  12 
months. 

(3)  If  any  corrosion  is  detected  that  meets 
the  criteria  of  "moderate"  corrosion,  as 
defined  by  Gulfstream  Tool  No.  ST905-377, 
repeat  the  NDT  inspection  of  that  component 
thereafter  at  intervals  not  to  exceed  9  months. 

(4)  If  any  corrosion  is  detected  that  meets 
the  criteria  of  "severe"  corrosion,  as  defined 
by  Gulfstream  Tool  No.  ST905-377,  prior  to 
further  flight,  replace  the  component  with  a 
serviceable  component,  in  accordance  with 
the  Gulfstream  I  Maintenance  Manual. 

(b)  Within  9  months  after  the  effective  date 
of  this  AD,  perform  a  non-destructive  test 
(NDT)  to  detect  corrosion  of  the  lower  wing 
plank  splices,  in  accordance  with  Gulfstream 
Aerospace  GI  Customer  Bulletin  No.  337. 
dated  December  10, 1993. 

(1)  If  no  corrosion  is  detected,  repeat  the 
NDT  inspection  at  intervals  not  to  exceed  18 
months. 

(2)  If  any  corrosion  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
customer  bulletin. 


Reporting  Requirement 

(c)  Within  10  days  of  performing  the 
inspections  required  by  paragraph  (a)  of  this 
AD:  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  to  Gulfstream 
Aerospace  Corporation;  Attention:  Technical 
Operations— Mail  Station  D-10;  P.O.  Box 
2206;  Savannah,  Georgia  31402-0080. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Alternative  Methods  of  Complianoe 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  29. 
2001. 
Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-14145  Filed  6-5-01;  8:45  am) 
BILUNG  COOe  4010-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-290-AD] 

RiN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes;  and  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  £)C- 
9-10,  -20,  -30,  -40,  and  -50  series 
airplanes;  and  C-9  (military)  airplanes. 
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This  proposal  would  require  replacing 
the  transformer  ballast  assembly  in  the 
first  officer's  console  with  a  new, 
improved  ballast  assembly.  This  action 
is  necessary  to  prevent  overheating  of 
the  ballast  transformers  due  to  aging 
fluorescent  tubes  that  cause  a  higher 
power  demand  on  the  ballast 
transformers,  which  could  result  in 
smoke  in  the  cockpit.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
July  23.  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
290-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Conunents  may  be 
submitted  via  fax  to  (425)  227-1232. 
Conunents  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov. 
Comments  sent  via  fox  or  the  Internet 
must  contain  "Docket  No.  99-NM-290- 
AD"  in  the  subject  line  and  need  not  be 
submitted  in  triplicate.  Comments  sent 
via  the  Internet  as  attached  electronic 
files  must  be  formatted  in  Microsoft 
Word  97  for  Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-290-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
9»-NM-290-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  instances  of  smoke  emanating 
&t)m  the  ballast  transformers  of  the 
cockpit  fluorescent  lights  on  McDonnell 
Douglas  Model  DC-9  series  airplanes. 
Investigation  revealed  that  aging 
fluorescent  tubes  result  in  a  higher 
power  demand  on  the  ballast 
transformers,  which  causes  the 
transformer  to  overheat.  This  condition, 
if  not  corrected,  could  result  in  smoke 
in  the  cockpit. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  McDonnell  Douglas 


Model  DC-9-10,  -20,  -30.  -40.  and  -50 
series  airplanes,  and  C-9  (military) 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC9-33A114,  dated  November 
1,  1999.  The  service  bulletin  describes 
procedures  for  replacing  the  transformer 
ballast  assembly  in  the  first  officer's 
console  with  a  new,  improved  ballast 
assembly.  Accomplishment  of  the  action 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  luisafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  action 
specified  in  the  service  bulletin 
described  previously. 

Ck>st  Impact 

There  are  approximately  836  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes,  and  C-9  (military)  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  543 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hoiu 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Required  parts 
would  cost  between  $1,379  and  $1,860 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  between 
$781,377  and  $1,042,560.  or  $1,439  or 
$1,920  per  airplane. 

The  cost  impact  figiu-e  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fut\ue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 


Federal  Register  /  Vol.  66,  No.  109  /  Wednesday,  June  6,  2001  /  Proposed  Rules 


30347 


required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  tmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-290- 
AD. 

Applicability:  Model  DC-9-10,  -20.  -30, 
—40,  and  -50  series  airplanes;  and  C-9 
(military)  airplanes;  as  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-33A114, 
dated  November  1, 1999;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  ballast 
transformers  due  to  aging  fluorescent  tubes 
that  cause  a  higher  power  demand  on  the 
ballast  transformers,  which  could  result  in 
smoke  in  the  cockpit,  accomplish  the 
following: 

Replacement 

(a)  Within  12  months  after  the  effective 
date  of  the  AD,  replace  the  transformer 
ballast  assembly  from  the  first  officer's 
console  with  a  new,  improved  transformer 
ballast  assembly,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-33A114,  dated  November  1, 1999. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  transformer  assembly, 
part  number  BA170-1,  -11.  -21,  or  "MOD.B. 
on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  May  29, 
2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  01-14144  Filed  6-5-01;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  THE  INTERIOR 

Ofrtc*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SPATS  No.  ND-042-FOR;  Nortti  Dakota 
State  Program  Amendment  XXXI] 

Permanent  Program  and  Attandoned 
Mine  Land  Reclamation  Plan 
Submisalons;  North  Dakota 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  conunent 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (hereinafter,  the 
"North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
North  Dakota  proposes  very  minor 
revisions  to  its  statute  concerning 
surface  coal  mining  and  reclamation 
operations  such  as  changing  the  name  of 
the  "Superintendent  of  the  State 
Historical  Board"  to  the  "Director  of  the 
'  State  Historical  Society,"  and  chauging 
some  of  the  language  in  the  statute  to 
make  it  plainer  and  easier  to 
understand. 

DATES:  We  will  accept  written 
comments  on  this  amendment  imtil  4 
p.m.,  m.d.t.  July  6,  2001.  If  requested, 
we  v«rill  hold  a  public  hearing  on  the 
amendment  on  July  2,  2001.  We  will 
accept  requests  to  s[>eak  until  4  p.m., 
m.d.t.  on  June  21,  2001. 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the  North 
Dakota  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  dociunent  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  bee  copy  of  tiie  amendment  by 
contacting  OSM's  Casper  Field  Office. 
Guy  Padgett,  Casper  Field  Office 

Director 
Office  of  Surface  Mining  Reclamation 

and  Enforcement 
100  East  "B"  Street 
Federal  Building,  Room  2128 
Casper,  WY  82601-1918 
James  R.  Deutsch,  Director 
Reclamation  Division 
North  Dakota  Public  Service 
.  Commission 
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600  E.  Boulevard  Ave.  Dept.  408 
Bismarck.  ND  58505-0480 
Telephone:  701/328-2400 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 

Padgett,  Casper  Field  Office  Director, 
Telephone:  307/261-6550.  Internet: 
gpadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I,  Background  on  the  North  Dakota 
Program. 

n.  Description  of  the  Proposed 
Amendment. 

in.  Public  Comment  Procedures. 

rV.  Procedural  Determinations. 

I.  Background  on  the  North  Dakota 
Program 

On  December  15,  1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  You  can  find 
background  information  on  the  North 
Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  North  Dakota  program  in  the 
December  15,  1980.  Federal  Register  (45 
FR  82214).  You  can  also  find  later 
actions  concerning  North  Dakota's 
program  and  program  amendments  at  30 
CFR  934.15  and  934.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  9.  2001.  North 
Dakota  sent  us  a  proposed  amendment 
to  its  program  (North  Dakota  State 
Program  Amendment  XXXI. 
administrative  record  No.  ND-FF-01) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
North  Dakota  sent  the  amendment  to 
include  changes  made  at  its  own 
initiative.  The  full  text  of  the  program 
amendment  is  available  for  you  to  read 
at  the  locations  listed  above  under 
ADDRESSES. 

Specifically.  North  Dakota  proposes 
very  minor  changes  to  that  part  of  its 
statute  dealing  with  surface  coal  mining 
and  reclamation  operations  (North 
Dakota  Century  Code  38-14.1). 
Specifically,  the  "Superintendent  of  the 
State  Historical  Board"  has  been 
changed  to  the  "Director  of  the  State 
Historical  Society."  In  addition,  the 
language  in  this  statute  was  revised  to 
make  it  plainer  and  easier  to 
understand,  such  as  deleting  "thereby," 
"such,"  "prior  to,"  etc. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  OSM  requests  your  comments 
on  whether  the  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  we  approve  the 
amendment,  it  will  become  part  of  the 
North  Dakota  program. 


Written  Comments 

Send  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Casper  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn,  WordPerfect,  or  Word 
avoiding  file  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SPATS  No. 
ND-042-FOR"  and  your  name  and 
return  address  in  yout  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  at  307/ 
261-6550. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  diuing 
normal  business  hours.  We  will  not 
.  consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing  , 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.d.t.  on  June  21,  2001.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
acciuBte  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 


has  been  heard.  If  you  are  in  the 
audience  and  have  not  been  schedided 
to  speak  and  wish  to  do  so,  you  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  everyone  scheduled  to 
speak  and  others  present  in  the 
audience  who  wish  to  speak,  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  imder  ADDRESSES.  We  will  make 
a  written  simimary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
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roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  die 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws  ' 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  efi^ect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiu^  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  _ 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  aimual 


effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation.  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  934 

Intergovenunental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  21,  2001. 
Brent  Wahlquist, 

Regional  Director,  Western  Regional 

Coordinating  Center. 

(FR  Doc.  01-14227  Filed  6-5-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[FRL-6992-5] 

Protect  XL  Stte-Spectfic  Rulemaking 
for  the  IBM  Semiconductor 
Manufacturlng  Facility  in  Hopewell 
Junction,  New  York 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  Request  for 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  this 
rule  to  implement  a  pilot  project  under 
the  Project  XL  program  that  would 
provide  site-specific  regulatory 
flexibility  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
as  amended,  for  the  International 
Business  Machines  Corporation  (IBM) 
East  Fishkill  semiconductor 
manufacturing  facility  in  Hopewell 
Junction,  New  York,  The  principal 
objective  of  tiiis  IBM  East  Fishkill  XL 
project  is  to  determine  whether  the 
wastewater  treatment  sludge  resulting. 


in  part,  from  the  treatment  of 
wastewaters  from  electroplating 
operations  (and  therefore  meeting  the 
listing  description  for  F006  Hazardous 
Waste)  may  be  used  as  an  ingredient  in 
the  manufacture  of  cement  in  an 
environmentally  sound  manner  without 
RCRA  regulatory  controls. 

As  a  result  of  this  XL  project,  the 
Agency  expects  to  receive  data  with 
regard  to  the  effectiveness  and  safety  of 
using  IBM's  wastewater  treatment 
sludge  as  an  ingredient  in  the 
manufacture  of  cement.  To  gather  the 
information  needed  to  make  a 
determination  that  IBM's  sludge  need 
not  be  regulated  as  a  RCRA  hazardous 
waste  in  order  to  protect  human  health 
and  the  environment  when  recycled  as 
an  ingredient  in  cement,  today's 
proposed  rule,  when  finalized,  will 
provide  a  conditional  exclusion  for 
IBM's  wastewater  treatment  sludge  from 
the  definition  of  solid  waste,  thus 
allowing  for  the  recycling  scenario  to  be 
implemented.  IBM  will  be  required  to 
submit  periodic  reports  containing 
pertinent  information  regarding  this  XL 
project.  Such  data  could  ultimately  be 
useful  in  supporting  any  futiire  EPA 
regulatory  initiatives  regarding  the 
recycling  of  F006  to  make  cement 
products.  EPA  does  not  expect, 
however,  that  this  XL  project  alone  will 
generate  substantial  amounts  of  data  on 
the  wide  variety  of  other  F006 
wastestreams  that  could  potentially  be 
used  to  make  cement;  such  additional 
data  would  be  required  before  EPA 
woidd  be  in  a  position  to  develop  a 
national  rulemaking  for  this  particular 
recycling  scenario. 

DATES:  Public  Conunents:  Comments  on 
the  proposed  rule  must  be  received  on 
or  before  July  6,  2001.  All  comments 
should  be  submitted  in  writing  to  the 
address  listed  below. 

Public  Hearing:  Commenters  may 
request  a  public  hearing  by  )une  20. 
2001  during  the  public  comment  period. 
Commenters  requesting  a  public  hearing 
should  specify  the  basis  for  their 
request.  If  EPA  determines  that  there  is 
sufficient  reason  to  hold  a  public 
hearing,  it  will  do  so  by  Jime  27.  2001, 
during  the  last  week  of  the  public 
comment  period.  Requests  for  a  public 
hearing  should  be  submitted  to  the 
address  below.  If  a  public  hearing  is 
scheduled,  the  date,  time,  and  location 
will  be  available  through  a  Federal 
Register  notice  or  by  contacting  Mr. 
Sam  Kerns  at  the  U.S.  EPA  Region  2 
office. 

ADDRESSES:  Comments:  Written 
conunents  should  be  mailed  to  the 
RCRA  Information  Center  Docket  Clerk 
(5305W).  U.S.  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  D.C.  20460.  Please  send  an 
original  and  two  copies  of  all  comments, 
and  refer  to  Docket  Number  F-2001- 
IB2P-FFFFF. 

Request  for  a  Hearing:  Requests  for  a 
hearing  should  be  mailed  to  the  RCRA 
Information  Center  Docket  Clerk 
(5305G),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington.  D.C.  20460.  Please  send  an 
original  and  two  copies  of  all  conmients, 
and  refer  to  Docket  Number  F-2001- 
IB2P-FFFFF.  A  copy  should  also  be  sent 
to  Mr.  Sam  Kerns  at  the  U.S.  EPA 
Region  2  office.  Mr.  Kerns  may  be 
contacted  at  the  following  address:  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  New  York,  NY 
10007-1866,  (212)  637-4139. 

Viewing  Project  Materials:  A  docket 
containing  the  proposed  rule.  Final 
Project  Agreement,  supporting 
materials,  and  public  comments  is 
available  for  public  inspection  and 
copying  at  the  RCRA  Information  Center 
(RIC),  located  at  Crystal  Gateway,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  Virginia.  The  RIC  is  open 
from  9:00  am  to  4:00  pm  Monday 
through  Friday,  excluding  Federal 
holidays.  The  public  is  encouraged  to 
phone  in  advance  to  review  docket 
materials.  Appointments  can  be 
scheduled  by  phoning  the  Docket  Office 
at  (703)  603-9230.  Refer  to  RCRA  docket 
number  F-2001-IB2P-FFFFF.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  15  cents 
per  page.  Project  materials  are  also 
available  for  review  for  today's  action 
on  the  world  wide  web  at  http:// 
www.  epa  .gov/projectxl/. 

A  duplicate  copy  of  the  docket  is 
available  for  inspection  and  copying  at 
the  U.S.  EPA  Region  2  Library,  290 
Broadway,  New  York,  NY  10007-1866, 
during  normal  business  hours.  Persons 
wishing  to  view  the  duplicate  docket  at 
the  New  York  location  are  encouraged 
to  contact  Mr.  Sam  Kerns  or  Ms. 
Aleksandra  Dobkowski-Joy  in  advance, 
by  telephoning  (212)  637-4139  or  (212) 
637-3676,  respectively. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Sam  Kerns  or  Ms.  Aleksandra 
Dobkowski-Joy,  U.S.  Enviroimiental 
Protection  Agency,  Region  2,  290 
Broadway,  New  York,  NY  10007-1866. 
Mr.  Kerns  can  be  reached  at  (212)  637- 
4139  (or  Jirems.sazn@epa.gov)  and  Ms. 
Dobkowski-Joy  can  be  reached  at  (212) 
637-3676 (or 

dobkowski.aleksandra@epa.gov). 
Further  information  on  today's  action 
may  also  be  obtained  on  the  world  wide 
web  at  http://www.epa.gov/projectxl/. 


SUPPLEMENTARY  INFORMATION:  This  pilot 
project  assesses  the  appropriateness  of 
excluding  from  the  RCRA  regulatory 
definition  of  solid  waste  the  wastewater 
treatment  sludge  (designated  as  F006 
Hazardous  Waste)  generated  by  one  of 
the  two  fluoride/heavy  metal 
wastewater  treatment  plants  (the  plant 
designated  as  B/690  West  Complex  by 
IBM)  on  the  IBM  East  Fishkill  facility 
when  the  sludge  is  being  used  as  an 
ingredient  in  the  manufacture  of 
cement,  and  to  characterize  those  factors 
that  may  determine  whether  similar 
sludges  should  also  be  excluded  from 
RCRA  regulatory  controls  when 
recycled  in  the  same  manner.  This 
proposed  rule  is  not  intended  to  apply 
to  any  other  hazardous  wastes  generated 
and/or  managed  at  the  IBM  facility, 
although  wastewater  treatment  sludge 
(also  designated  as  F006  Hazardous 
Waste)  generated  by  the  other 
wastewater  treatment  plant  (the  B/386 
East  Complex)  at  the  facility  may 
become  eligible  in  the  future  once  a 
Final  Project  Agreement  (or  addendum 
to  the  current  Final  Project  Agreement) 
is  signed  allowing  for  the  additional 
sludge  to  be  included  in  this  project. 
This  proposed  rule  does  not  apply  to 
any  wastewater  treatment  sludges 
generated  at  other  facilities. 

The  duration  of  this  XL  pilot  project 
is  five  years.  The  site-specific 
conditional  exclusion  from  the 
definition  of  solid  waste  being  proposed 
in  today's  notice  includes  a  "sunset 
provision"  which  will  automatically 
terminate  the  exclusion  5  years  from  the 
effective  date  of  the  final  rulemaking 
promulgated  to  allow  for  the  XL  project 
to  be  implemented.  (A  "simset 
provision"  is  typically  included  in 
regulatory  changes  to  facilitate  XL  pilot 
projects.)  Towards  the  end  of  the  term 
of  this  XL  project,  EPA,  the  New  York 
State  Department  of  Environmental 
Conservation  (NYSDEC).  and  IBM  vdll 
evaluate  the  success  of  the  pilot  project. 
If  the  project  is  determined  to  be 
successful,  EPA  may  consider 
expanding  the  scope  of  the  exclusion  to 
the  national  level  (by  rulemaking). 
Although  EPA  does  not  expect  that  this 
XL  project  by  itself  can  generate  all  the 
data  that  vyould  be  necessary  on  the 
wide  variety  of  other  F006  wastestreams 
that  could  potentially  be  used  to  make 
cement  to  proceed  with  a  national 
rulemaking,  the  data  generated  from  this 
project  may  be  useful  in  supporting 
such  national-level  rulemaking. 

Today's  proposed  rulemaking  will  not 
in  any  way  affect  the  provisions  or 
applicability  of  any  other  existing  or 
future  regulations. 

EPA  is  soliciting  comments  on  this 
rulemaking.  EPA  will  publish  responses 


to  comments  in  a  subsequent  final  rule.  ° 
The  XL  project  will  enter  the 
implementation  phase  when  the  final 
rule  is  promulgated  by  EPA,  and 
NYSDEC  has  undertaken  appropriate 
action  to  allow  the  project  to  be 
implemented.  (The  Final  Project 
Agreement  has  already  been  signed  by 
EPA,  NYSDEC,  and  IBM.) 

The  terms  of  the  overall  XL  project  are 
contained  in  a  Final  Project  Agreement 
(FPA)  which  was  the  subject  of  a  Notice 
of  Availability  published  in  the  Federal 
Register  on  September  1,  2000  (65  FR 
53298)  and  which  was  signed  by  EPA, 
NYSDEC  and  IBM  on  September  29, 
2000.  The  Final  Project  Agreement 
(FPA)  is  available  to  the  public  at  the 
EPA  Docket  in  Washington.  DC.  in  the 
U.S.  EPA  Region  2  library,  at  the  IBM 
East  Fishkill  facility,  and  on  the  world 
Mfide  web  at  http://www.epa.gov/ 
projectxl/. 

Outline  of  Today's  Proposal 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Authority 

II.  Overview  of  Project  XL 

m.  Overview  of  the  IBM  East  Fishkill  XL 
Pilot  Project 

A.  To  Which  Facilities  Will  the  Proposed 
Rule  Apply? 

B.  What  Problems  will  the  IBM  East 
Fishkill  XL  Project  Attempt  to  Address? 

1.  Background  on  the  Definition  of  Solid 
Waste 

2.  Legitimate  Recycling  Determination 

3.  Site-Specific  Considerations  at  the  IBM 
East  Fishkill  Facility 

C.  What  Solutions  are  Proposed  by  the  IBM 
East  Fishkill  XL  Project? 

D.  What  Regulatory  Changes  Will  Be 
Necessary  to  Implement  this  Project? 

1 .  Federal  Regulatory  Changes 

2.  State  Regulatory  Changes 

E.  Why  Is  EPA  Supporting  this  Approach 
to  Removing  the  Electroplating  Sludge 
From  the  Definition  of  Solid  Waste? 

F.  How  Have  Various  Stakeholders  Been 
Involved  in  This  Project? 

G.  How  Will  This  Project  Result  in  Cost 
Savings  and  Paperwork  Reduction? 

H.  What  Are  the  Terms  of  the  IBM  East 
Fishkill  XL  Project  and  How  Will  They 
Be  Enforced? 

I.  How  Long  Will  This  Project  Last  and 
When  Will  It  Be  Completed? 
IV.  Additional  Information 

A.  How  to  Request  a  Public  Hearing 

B.  How  Does  This  Rule  Comply  With 
Executive  Order  12866:  Regulatory 
Planning  and  Review? 

C.  Is  a  Regulatory  Flexibility  Analysis 
Required? 

D.  Is  an  Information  Collection  Request 
Required  for  This  Project  Under  the 
Paperwork  Reduction  Act? 

E.  Does  This  Project  Trigger  the 
Requirements  of  the  Unfunded  Mandates 
Reform  Act? 

F.  RCRA  &  Hazardous  and  Solid  Waste 
Amendments 
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1.  Applicability  of  Rules  in  Authorized 
States 

2.  Effect  on  New  York  Authorization 
G.  How  Does  This  Rule  Comply  With 

Executive  Order  13045:  Protection  of 

Children  From  Environmental  Health 

Risks  and  Safety  Risks? 
H.  How  Does  This  Rule  Comply  With 

Executive  Order  13132:  Federalism? 
I.  How  Does  This  Rule  Comply  With 

Executive  Order  13175:  Consultation  and 

Coordination  With  Indian  Tribal 

Governments? 
J.  Does  this  Rule  Comply  With  the  National 
Technology  Transfer  and  Advancement 
Act? 

I.  Authority 

EPA  is  publishing  this  proposed 
regulation  under  the  authority  of 
sections  2002,  3001,  3002,  3003,  3006, 
3010.  and  7004  of  the  Solid  Waste 
Disposal  Act  of  1970,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  (42  U.S.C.  6912,  6921, 
6922,  6923, 6926, 6930, 6937, 6938, and 
6974). 

n.  Overview  of  Proiect  XL 

The  Final  Project  Agreement  (FPA) 
sets  forth  the  intentions  of  EPA, 
NYSDEC,  and  the  IBM  East  Fishkill 
facility  in  Hopewell  Junction,  NY  with 
regard  to  a  project  developed  imder 
Project  XL,  which  is  an  EPA  initiative 
to  allow  regulated  entities  to  achieve 
better  environmental  results  with 
limited  regulatory  flexibility.  The 
proposed  regulation  will  allow 
implementation  of  the  project.  Project 
XL— "excellence  and  Leadership" — was 
announced  on  March  16,  1995,  as  a 
central  part  of  the  National  Performance 
Review  and  the  Agency's  effort  to 
reinvent  environmental  protection.  See 
60  FR  27282  (May  23,  1995).  Project  XL 
provides  a  limited  number  of  private 
and  public  regulated  entities  an 
opportunity  to  develop  their  own  pilot 
projects  to  request  regulatory  flexibility 
that  will  result  in  envfronmental 
protection  that  is  superior  to  what 
would  be  achieved  through  compliance 
with  ciurent  and  reasonably-anticipated 
future  regulations.  These  efforts  are 
crucial  to  EPA's  ability  to  test  new 
strategies  that  reduce  regulatory  burden 
and  promote  economic  growth  while 
achieving  better  environmental  and 
public  health  protection.  EPA  intends  to 
evaluate  the  results  of  this  and  other 
Project  XL  projects  to  determine  which 
specific  elements  of  the  project(s),  if 
any,  should  be  more  broadly  applied  to 
other  regulated  entities  for  the  benefit  of 
both  the  economy  and  the  environment. 

Undir  Project  XL,  participants  in  four 
categories — facilities,  industry  sectors, 
governmental  agencies  and 
communities — are  offered  the  flexibility 


to  develop  common  sense,  cost-effective 
strategies  that  will  replace  or  modify 
specific  regulatory  requirements,  on  the 
condition  that  they  produce  and 
demonstrate  superior  environmental 
performance. 

The  XL  program  is  intended  to 
encourage  EPA  to  experiment  with 
potentially  promising  regulatory 
approaches,  both  to  assess  whether  they 
provide  benefits  at  the  specific  facility 
affected,  and  whether  they  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  EPA  to  proceed 
more  quickly  thin  would  be  possible 
when  imdertaking  changes  on  a 
nationwide  basis.  As  part  of  this 
experimentation,  EPA  may  try  out 
approaches  or  legal  interpretations  that 
depart  from,  or  are  even  inconsistent 
with,  longstanding  Agency  practice,  so 
long  as  those  interpretations  are  within 
the  broad  range  of  discretion  enjoyed  by 
the  Agency  in  interpreting  the  statutes 
that  it  implements.  EPA  may  also 
modify  rules,  on  a  site-specific  basis, 
that  represent  one  of  several  possible 
policy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

Adoption  of  such  alternative 
approaches  or  interpretations  in  the 
context  of  a  given  XL  project  does  not, 
however,  signal  EPA's  willingness  to 
adopt  that  interpretation  as  a  general 
matter,  even  in  the  context  of  other  XL 
projects.  It  would  be  inconsistent  with 
the  forward-looking  natiire  of  these  pilot 
projects  to  adopt  such  innovative 
approaches  prematurely  on  a 
widespread  basis  without  first 
determining  whether  they  are  viable  in 
practice  and  successful  in  the  particular 
projects  that  embody  them. 
Furthermore,  as  EPA  indicated  in 
aimouncing  the  XL  program,  EPA 
expects  to  adopt  only  a  limited  number 
of  carefully  selected  projects.  These 
pilot  projects  are  not  intended  to  be  a 
means  for  piecemeal  revision  of  entire 
programs.  Depending  on  the  results  in 
these  projects,  EPA  may  or  may  not  be 
willing  to  consider  adopting  the 
alternative  interpretation  again,  either 
generally  or  for  other  specific  facilities. 

EPA  believes  that  adopting  alternative 
policy  approaches  and  interpretations, 
on  a  limited,  site-specific  basis  and  in 
connection  with  a  carefully  selected 
pilot  project,  is  consistent  with  the 
expectations  of  Congress  about  EPA's 
role  in  implementing  the  environmental 
statutes  (provided  that  the  Agency  acts 
within  the  discretion  allowed  by  the 
statute).  Congress'  recognition  that  there 
is  a  need  for  experimentation  and 
research,  as  well  as  ongoing  re- 
evaluation  of  enviroimiental  programs. 


is  reflected  in  a  variety  of  statutory 
provisions,  such  as  section  8001  of 
RCRA. 

XL  Criteria 

To  participate  in  Project  XL, 
applicants  must  develop  alternative 
envirormiental  performance  objectives 
pursuant  to  eight  criteria:  superior 
enviroimiental  performance;  cost 
savings  and  paperwork  reduction; 
stakeholder  involvement  and  support; 
test  of  an  innovative  strategy; 
transferability;  feasibility;  identification 
of  monitoring,  reporting  and  evaluation 
methods;  and  avoidance  of  shifting  risk 
burden.  To  be  selected,  the  XL  projects 
must  have  the  full  support  of  the 
affected  Federal,  State,  local  and  tribal 
agencies. 

For  more  information  about  the  XL 
criteria,  readers  should  refer  to  the  two 
descriptive  documents  published  in  the 
Federal  Register  (60  FR  27282,  May  23, 
1995  and  62  FR  19872,  April  23,  1997), 
and  the  December  1,  1995  "Principles 
for  Development  of  Project  XL  Final 
Project  Agreements"  document.  For 
further  discussion  as  to  how  the  IBM 
East  Fishkill  XL  project  addresses  the 
XL  criteria,  readers  should  refer  to  the 
Final  Project  Agreement  available  bom 
the  EPA  RCRA  docket,  the  U.S.  EPA 
Region  2  library,  or  the  Project  XL  web 
page  (see  ADDRESSES  section  of  today's 
preamble). 

XL  Program  Phases 

The  Project  XL  program  is 
compartmentalized  into  four  basic 
developmental  phases:  the  initial  pre- 
proposal  phase  where  the  project 
sponsor  comes  up  with  an  iimovative 
concept  that  they  would  like  EPA  to 
consider  as  an  ^  pilot  project:  the 
second  phase  where  the  project  sponsor 
works  with  EPA  and  interested 
stakeholders  in  developing  an  XL 
proposal;  the  third  phase  where  EPA, 
local  regulatory  agencies,  and  other 
interested  stakeholders  review  the  XL 
proposal;  and  the  fourth  phase  where 
the  project  sponsor  works  with  EPA, 
local  regulatory  agencies,  and  interested 
stakeholders  in  developing  a  Final 
Project  Agreement  and  legal 
mechanism.  After  promulgation  of  the 
final  nde  (or  other  legal  mechanism) 
that  provides  the  flexibility  required  for 
the  XL  pilot  project,  and  after  the  Final 
Project  Agreement  has  been  signed  by 
all  designated  parties,  the  XL  pilot 
project  proceeds  on  to  implementation 
and  evaluation. 

Final  Project  Agreement 

The  Final  Project  Agreement  (FPA)  is 
a  written  voluntary'  agreement  between 
the  project  sponsor  and  regulatory 
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agencies.  The  FPA  contains  a  detailed 
description  of  the  proposed  pilot 
project.  It  addresses  the  eight  Project  XL 
criteria,  and  the  expectation  of  the 
Agency  that  the  XL  project  will  meet 
those  criteria.  The  FPA  identifies 
performance  goals  and  indicators  that 
track  whether  the  project  is  yielding  the 
expected  environmental  benefits,  and 
specifically  addresses  the  maimer  in 
which  the  project  is  expected  to 
produce  superior  environmental 
benefits.  The  FPA  also  discusses  the 
administration  of  the  FPA,  including 
dispute  resolution  and  termination.  The 
FPA  for  this  XL  project  is  available  for 
review  in  the  docket  for  today's  action, 
and  is  also  available  on  the  world  wide 
web  at  http://www.epa.gov/projectxl/. 

m.  Overview  of  the  IBM  East  Fishldll 
XLProiect 

EPA  is  today  requesting  comments  on 
the  proposed  rule  to  implement  key 
provisions  of  this  F*roject  XL  initiative. 
Today's  proposed  rule  would  facilitate 
implementation  of  the  FPA  that  has 
been  developed  by  EPA,  the  New  York 
State  E)epartment  of  Enviroimiental 
Conservation  (NYSDEC),  the  IBM  East 
Fishldll  facility,  and  other  stakeholders. 
Today's  proposed  rule,  when  finalized, 
would  not  be  effective  in  New  York 
until  the  State  has  made  conforming 
changes  (or  used  other  legal 
mechanisms)  to  modify  its  hazardous 
waste  program. 

A.  To  Which  Facilities  Will  the 
Proposed  Rule  Apply? 

This  proposed  nde,  when  finalized, 
would  apply  only  to  the  IBM  East 
Fishkill  facility  in  Hopewell  Junction, 
NY.  Further,  the  regulatory  modification 
being  proposed  is  intended  to  only 
apply  to  a  portion  of  the  total  F006 
electroplating  sludge  generated  at  the 
facility  (specifically,  the  sludge 
designated  as  B/690  West  Complex 
sludge,  which  is  the  subject  of  the  Final 
Project  Agreement  (FPA)  included  in 
the  docket  for  this  proposal).  However, 
it  should  be  noted  that  IBM  expects  to 
implement  waste  minimization 
technologies  to  remove  hazardous 
constituents  from  the  sludge  generated 
at  a  separate  wastewater  treatment  plant 
(i.e.,  the  B/386  East  Complex),  pursue 
another  FPA  (or  addendum  to  the 
ciurent  FPA),  and  include  the  B/386 
East  Complex  wastewater  treatment 
sludge  in  this  XL  pilot  project.  The 
regulatory  modification  being  proposed 
today  has  been  crafted  to  allow  for  the 
future  inclusion  of  the  B/386  East 
Complex  sludge  in  this  XL  project 
without  an  additional  rulemaking.  A 
more  detailed  discussion  of  the 
regulatory  modification  is  presented  in 


section  ID.  E.  A  more  detailed 
discussion  of  the  sludge  that  is  the  focus 
of  this  XL  project  is  presented  in 
Section  III.  B.  3. 

B.  What  Problems  Will  the  IBM  East 
Fishkill  XL  Project  Attempt  to  Address? 

IBM  believes  RCRA  oversight  (and  the 
regulatory  requirements  such  oversight 
imposes)  does  not  provide  an  increase 
in  protection  of  hiunan  health  and  the 
environment  when  applied  to  the 
recycling  scenario  involving  the  use  of 
IBM's  wastewater  treatment  sludge  as  an 
ingredient  in  the  production  of  cement. 
Rather,  IBM  believes  the  RCRA 
regulatory  requirements  serve  as  a 
disincentive  to  an  otherwise  viable  and 
environmentally  sound  recycling 
scenario. 

1.  Backgroimd  on  the  Definition  of  Solid 
Waste 

On  January  4, 1985  the  Agency 
promulgated  the  basic  regulatory 
definition  of  solid  waste  (see  50  FR 
614).  Under  the  current  RCRA 
regidatory  framework,  a  hazardous 
secondary  material  ^  being  recycled  may 
meet  the  definition  of  solid  waste, 
depending  on  the  type  of  secondary 
material  (e.g.,  spent  material,  by- 
product, sludge)  and  the  type  of 
recycling  (e.g.,  reclamation,  use  as  an 
in^«dient,  use  constituting  disposal). 
(See  40  CFR  261.2.)  As  provided  at  40 
CFR  261.2(e)(l)(i),  a  hazardous 
secondary  material  that  is  used  as  an 
ingredient  in  an  industrial  process  to 
make  a  product  is  excluded  from  the 
definition  of  solid  waste.  However,  40 
CFR  261.2(e)(2)(i)  limits  the  (e)(l)(i) 
exclusion  such  that  materials  used  to 
produce  products  that  are  applied  to  the 
land  are  not  excluded.  As  explained  in 
the  preamble  to  the  January  4, 1985 
rulemaking,  RCRA  jurisdiction  over 
hazardous  secondary  materials  that  are 
used  on  the  land  is  based  in  part  on  the 
fact  that  the  environmental  impact  of 
such  use  is  basically  the  same  as  the 
environmental  impact  of  conventional 
land  disposal  (see  50  FR  at  628).  Indeed, 
the  potential  impact  in  many  cases  is 
worse  because  there  are  more  potential 
himian  environmental  exposure 
pathways  for  waste-derived  products 
than  there  are  for  landfilled  wastes  (see 
Association  of  Battery  Recyclers  v.  EPA, 
208  F.  3d.  1047  (D.C.  Cir.  2000);  53  FR 
at  17605  (May  17, 1988)).  Also,  as  a 


'  Throughtout  this  preamble,  as  done  in  many 
previous  RCRA  rulemakings,  EPA  uses  the  term 
"secondary  material"  as  a  convenient  means  of 
referring  to  a  material  that  may  or  may  not  be  a 
solid  and  hazardous  waste  when  it  is  recycled.  See 
footnote  number  4,  50  FR  at  616  Uanuary  4,  1985). 
Generally,  "secondary  materials"  do  not  include 
virgin  raw  materials  or  products. 


generalization,  products  that  are  used 
on  the  land  are  of  relatively  low  value 
and  seldom  have  product  specifications 
that  address  the  potential  presence  of 
hazardous  constituents. 

Therefore,  a  hazardous  secondary 
material  (such  as  IBM's  F006 
wastewater  treatment  sludge)  that  is 
used  as  a  legitimate  ingredient  to 
produce  cement  (presuming  that  the 
cement  will  be  used  on  the  land)  is 
subject  to  regulation  as  a  hazardous 
waste,  including  among  other  things, 
the  need  for  a  Hazardous  Waste 
Manifest  (and  hazardous  waste 
transporter),  and  possibly  storage 
permits  at  the  recycling  facility  (in  this 
case,  a  cement  manufacturer).  And, 
while  the  waste-derived  product  (i.e., 
the  cement  made  using  the  sludge  as  an 
ingredient)  is  exempt  from  any  further 
regulatory  requirements  pursuant  to  40 
CFR  266.20(b),  assiuning  it  meets  the 
applicable  treatment  standards  (which 
are  the  same  standards  the  waste  would 
have  to  meet  prior  to  land  disposal),  the 
waste-derived  product  remains  a 
hazardous  waste  within  RCRA 
jurisdiction.  It  is  the  application  of  this 
regulatory  framework  that  IBM  believes 
provides  no  environmental  benefit  and 
serves  as  a  disincentive  to  an 
environmentally  sound  recycling 
scenario  for  the  sludge  that  is  the  focus 
of  today's  proposal. 

2.  Legitimate  Recycling  Determination 

Inherent  to  the  regulatory  definition 
of  solid  waste  as  it  applies  to  hazardous 
secondary  materials  that  are  recycled  is 
the  concept  that  the  recycling  actually 
be  "legitimate  recycling"  as  opposed  to 
"sham  recycling,"  which  is  treatment 
and/or  disposal  (including  disposal 
through  incorporation  into  a  product)  of 
a  hazardous  secondary  material  under 
the  guise  of  recycling  (50  FR  at  638, 
January  4, 1985).  This  determination  is 
not  always  clear-cut  and  often  involves 
assessing  the  intent  of  the  activity  by 
evaluating  circumstantial  evidence. 
Basically,  the  determination  rests  on 
whether  the  secondary  material  is 
sufficiently  "commodity-like."  This 
entails  an  eveduation  of  whether  the 
material  truly  has  value  as  a  raw 
material/ product  and  whether  the 
recycling  process  is  likely  to  release 
hazardous  constituents  (or  otherwise 
pose  risks  to  human  health  and  the 
environment)  that  are  different  from  or 
greater  than  those  from  the  processing  of 
an  analogous  raw  material/product.  The 
criteria  used  to  evaluate  whether  a 
secondary  material  is  legitimately  being 
recycled  are  presented  in  an  April  26, 
1989  memorandum  from  Sylvia  K. 
Lowrance,  Director  of  the  Office  of  Solid 
Waste,  to  the  Hazardous  Waste 
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Management  Division  Directors  in 
Regions  I-X,  entitled  "F006 
Recycling.  "2  The  following  discussion 
presents  the  criteria  and  EPA's 
evaluation  of  the  criteria  in  the  context 
of  the  recycling  scenario  that  is  the 
focus  of  this  XL  project.  It  should  be 
noted  that  these  criteria  are  intended  to 
be  used  as  a  means  of  focusing  the 
overall  consideration  of  a  specific 
recycling  scenario  and  are  meant  to  be 
taken  as  a  whole  (which,  in  effect, 
means  that  a  negative  response  to  one  or 
more  criteria  does  not  necessarily  mean 
that  the  recycling  scenario  is  a  sham). 

(1)  Is  the  secondary  material  similar  to 
an  analogous  raw  material  or  product? 

This  is  discussed  in  detail  below. 

(2)  What  degree  of  processing  is 
required  to  produce  a  finished  product? 

"The  sludge  must  undergo  significant 
processing  to  produce  a  finished 
product,  consistent  with  the  processing 
the  analogous  raw  materials  must 
undergo  to  produce  cement.  No  special 
processing  of  the  sludge  is  required. 

(3)  What  is  the  value  of  the  secondary 
material? 

The  sludge  will  likely  have  a  negative 
monetary  value  (IBM  expects  to  pay  a 
fee  to  a  cement  manufacturer  receiving 
the  sludge).  However,  the  Agency 
acknowledges  that  the  pure  economics 
of  a  recycling  scenario  are  difficult  to 
gauge  because  RCRA  regulations  are  a 
very  real  factor  influencing  the 
economics  of  such  scenarios.  If  RCRA 
did  not  exist,' it  is  quite  possible  that  a 
cement  manufacturer  would  pay  to 
receive  such  a  high-calcium  containing 
material  (comparable  to  the  price  paid 
for  analogous  raw  materials,  such  as 
limestone).  However,  due  to  the 
existence  of  the  RCRA  regulations 
which,  in  effect,  impose  costs  on  IBM 
for  the  management  of  the  sludge,  a 
cement  manufacturer  can  charge  a  fee 
for  the  sludge  (presumably  less  than  the 
fee  charged  by  a  disposal  facility), 
giving  the  sludge  a  negative  value. 

(4)  Is  there  a  guaranteed  market  for 
the  end  product? 

Cement  is  a  widely  available 
commercial  product  with  a  proven 
market.  As  the  applications  for  cement 
vary,  so  do  specifications  for  the  various 
products  required.  Customers  of  cement 
kilns  will  continue  to  demand  that  their 
product  specffications  be  met  whether 
or  not  IBM's  sludge  is  among  the  raw 
materials  used  to  manufacture  their 
product.  In  the  FPA  for  this  project,  IBM 


'  The  criteria  contained  in  the  memorandum  were 
consolidated  from  preamble  discussions  presented 
in  various  Federal  Register  notices.  Specifically, 
the  criteria  are  drawn  from  53  FR  at  522  (January 
8, 1988):  52  FR  at  17013  (May  6,  1987);  and  50  FR 
at  638  (January  4, 1985).  This  memorandum  is 
included  in  the  docket  for  today's  proposal. 


agreed  that  the  cement  kiln  which 
recycles  its  sludge  will  provide  to  IBM 
a  certification  that  the  sludge  delivered 
to  the  kiln  (from  the  IBM  East  Fishkill 
facility)  was  used  as  an  ingredient  in  the 
manufacture  of  cement  in  accordance 
with  both  product  specifications  and 
generally  accepted  cement  industry 
standards.  Accordingly,  there  will  be  a 
guaranteed  market  for  cement  which 
meets  product  specifications.  If, 
however,  the  cement  product  fails  to 
meet  specifications  due  to  the  use  of  the 
sludge  as  an  ingredient  and  cannot  be 
sold  (or  reprocessed  and  sold),  then  it 
must  be  managed  as  a  hazardous  waste 
in  accordance  with  all  applicable  RCRA 
regulations. 

(5)  Is  the  secondary  material  handled 
in  a  manner  consistent  with  the  raw 
material/product  it  replaces? 

No.  Consistent  with  the  experimental 
nature  of  XL  projects,  the  sludge  will  be 
managed  more  carefully  than  the  raw 
material  it  replaces.  As  agreed  to  in  the 
Final  Project  Agreement  (FPA),  IBM  will 
ensure  that  the  sludge  is  managed  to 
prevent  releases  to  the  environment. 
IBM  has  assured  the  other  signatories  to 
the  FPA  that  a  cement  manufacturer 
must  agree  to  manage  the  sludge 
protectively  to  receive  the  sludge. 
Accordingly,  management  of  the  sludge 
to  prevent  releases  is  being  included  as 
a  condition  of  the  site-specific  exclusion 
being  proposed  today.  Another 
condition  of  the  exclusion  is  a 
requirement  for  IBM  to  submit  semi- 
annual reports  to  the  agencies  detailing 
the  volumes  of  sludge  recycled  as  part 
of  this  XL  project. 

(6)  Other  relevant  factors. 

This  is  a  broad  criterion  that  allows 
for  the  consideration  of  other  factors  not 
otherwise  evaluated.  In  this  specific 
case,  the  fact  that  this  recycling  scenario 
was  conducted  previously  and  deemed 
to  be  successful  by  IBM  (as  discussed  in 
section  III.  B.  3.)  was  another  factor 
considered.  Also,  the  fact  that  this 
recycling  scenario  will  be  conducted  in 
the  context  of  an  XL  project,  which 
assumes  a  certain  level  of  regulatory 
oversight  by  the  Regional  office  and 
State  regulatory  agency,  was  considered. 

For  hazardous  secondary  materials 
that  are  used  as  ingredients  to  produce 
a  product,  one  of  the  key  considerations 
in  evaluating  whether  the  secondary 
material  is  similar  to  an  analogous  raw 
material  is  a  comparison  of  the 
constituent  compositions  of  both  the 
hazardous  secondary  material  and  the 
analogous  raw  material  it  replaces.^ 


Naturally,  the  hazardous  secondary 
material  must  contribute  useful  or 
necessary  constituents  to  the  production 
of  the  product,  as  do  the  analogous  raw 
materials.  However,  to  the  extent  that 
the  hazardous  secondary  material 
contains  imnecessary  (to  the  product  or 
production  process)  hazardous 
constituents  at  higher  concentrations 
than  found  in  the  analogous  raw 
materials,  or  hazardous  constituents  not 
found  in  the  analogous  raw  materials, 
one  could  infer  that  the  constituents  are 
being  treated  or  disposed  imder  the 
guise  of  recycling,  even  if  some  portion 
of  the  secondary  material  is  useful  to  the 
production  process  (see  the  April  26, 
1989  memorandum  from  Sylvia  K. 
Lowrance.  Director  of  the  Office  of  Solid 
Waste,  to  the  Hazardous  Waste 
Management  Division  Directors  in 
Regions  I-X  entitled  "F006  Recycling  " 
available  in  the  docket  for  this 
proposal). 

Several  considerations  are  worth 
noting  concerning  the  similarity  of 
IBM's  sludge  to  the  analogous  raw 
materials  used  to  produce  cement.  A 
comparative  analysis  of  representative 
samples  of  IBM's  wastewater  treatment 
sludge  and  samples  of  analogous  raw 
materials  (which,  in  this  case,  is  taiien 
to  be  the  combination  of  all  the 
feedstocks  that  normally  make  up  the 
feedstream  to  the  cement  manufacturing 
process  rather  than  an  individual 
component,  such  as  limestone)  from 
various  cement  manufacturing  facilities 
indicates  that  certain  heavy  metals 
(specifically  lead,  cadmium,'*  and 
chromium)  may  be  present  at  slightly 
higher  concentrations  in  the  sludge  than 
in  the  analogous  raw  materials. 
Additionally,  the  wastewater  treatment 
sludge  contains  somewhat  higher  levels 
of  fluoride  than  found  in  the  analogous 
raw  materials.  However,  given  the 
variability  in  bothiBM's  wastewater 
treatment  sludge  and  in  the  raw  material 


'  In  this  case,  the  Agency  notes  that  by  comparing 
a  secondary  material  to  an  analogous  raw  material, 
one  can  ascertain  the  expected  impact  of  using  the 
secondary  material  as  an  ingredient  instead  of  the 


raw  mBterial.  If  the  physical/chemical  compositions 
of  both  materials  are  comparable,  the  product  made 
with  the  secondary  material  would  be  expected  to 
have  the  same  characteristics  and  qualities  as  the 
product  made  with  the  analogous  raw  material. 
Similarly,  the  environmental  impact  (e.g.,  emissions 
to  air  or  water)  of  the  actual  processing  of  the 
secondary  material  would  be  expected  to  be  the 
same  as  from  the  processing  of  the  analogous  raw 
material. 

*  It  should  be  noted  that  IBM  has  conducted  an 
inventory  of  the  hazardous  constituents  used  in  its 
production  processes  and  found  that  cadmium  it 
not  used.  IBM's  explanation  for  the  presence  of 
cadmium  in  the  wastewater  treatment  sludge  is  that 
the  cadmium  may  be  a  contaminant  in  the  lime  (i.e., 
calcium  hydroxide)  used  in  its  wastewater 
treatment  process.  Similarly,  beryllium  may  be 
found  in  the  sludge  at  measurable  levels,  even 
though  beryllium  is  not  used  in  the  manufacturing 
process  and  is  likewise  assumed  to  be  a 
contaminant  in  the  lime  used  to  precipitate  the 
metals  from  the  wastewaters. 
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feedstocks  used  by  cement 
manufacturers,  and  the  very  low  levels 
of  hazardous  metals  in  the  sludge,  the 
Agency  agrees  with  IBM  that  the  slightly 
higher  levels  are  not  significant  but 
rather  are  consistent  with  the  variability 
typically  found  in  raw  materials  mined 
from  different  sites.  In  other  words,  one 
could  expect  to  find  analogous  raw 
materials  (e.g.,  from  various  mining 
sites]  that  contain  equivalent  or  even 
higher  levels  of  the  hazardous 
constituents  found  in  IBM's  sludge. 
(The  data  used  in  comparing  IBM's 
sludge  to  the  analogous  raw  materials 
are  contained  in  the  Final  Project 
Agreement,  which  is  included  in  the 
docket  for  today's  proposal.) 

As  for  the  fluoride  content  of  the 
sludge,  it  should  be  noted  that  fluoride 
is  not  a  regulated  constituent  in  F006, 
nor  is  it  a  RCRA  Appendix  VIII 
hazardous  constituent.  While  fluoride  is 
normally  present  in  cement,  IBM's 
sludge  does  have  notably  higher 
concentrations  of  calciimi  fluoride  than 
are  typically  found  in  aneilogous  raw 
materials.  Consequently,  only  a  portion 
of  the  calcium  needed  for  the 
production  of  cement  can  be  derived- 
from  the  sludge  because  fluoride 
concaBtrations  above  a  certain  threshold 
may  have  adverse  effects  on  the  cement 
product  (or  on  concrete  made  using  the 
cement  product).  Thus,  the  sludge  could 
not  function  as  the  sole  source  of  the 
calcium  in  the  aggregate  of  raw 
materials  fed  to  a  cement  kiln  because 
the  attendant  fluoride  concentration 
could  exceed  that  specified  for  the 
product.  However,  the  same  point  may 
be  made  with  regard  to  traditional 
feedstocks  used  in  the  production  of 
cement,  although  the  unwanted 
constituent  may  be  one  other  than 
fluoride. 

It  is  a  standard  practice  in  the  cement 
industry  to  combine  the  various  raw 
material  feedstocks  that  comprise  the 
aggregate  composite  fed  to  a  cement  kiln 
so  that  essential  components  are 
supplied  without  resulting  in  a  greater- 
than-desirable  concentration  of 
unwanted  constituents  (as  determined 
by  the  product  specifications  being 
met),  as  well  as  to  maximize  the  cost- 
effectiveness  of  the  manufacturing 
process.  To  do  this,  a  cement 
manufacturer  would  analyze  individual 
feedstocks  to  determine  their 
constituent  make-up  and  then 
determine  the  respective  proportions  of 
the  feedstocks  to  be  used  in  preparation 
of  the  aggregate  composite  feedstream. 
For  excunple,  a  shipment  of  limestone 
may  be  analyzed  for  its  calcium  content 
and  be  found  to  also  have  a  high  iron 
(also  an  essential  constituent  in  cement) 
content.  When  this  shipment  of 


limestone  is  used  as  a  source  of  calciujn 
to  make  up  the  feedstream,  less  iron 
from  anotj^er  source  (e.g.,  from  mill 
scale,  an  iron  rich  by-product  of  the 
steel  manufacturing  process)  will  need 
to  be  added  to  the  feedstream.  The 
Agency  believes  that,  in  this  specific 
instance,  the  limitation  on  the  use  of  the 
sludge  as  a  source  of  calciimi,  due  to  its 
fluoride  content,  is  consistent  with 
normal  manufacturing  practices  rather 
than  an  indication  that  the  sludge  is  not 
a  viable  ingredient  in  the  manufacture 
of  cement.  The  Agency  believes  that,  up 
to  a  certain  limit,  the  calcium  from  the 
IBM's  sludge  will  perform  as  effectively 
in  the  production  of  cement  as 
traditional  calcium-bearing  feedstocks. 
The  Agency  notes  that  the  proportion  of 
traditional  calcium-bearing  feedstocks 
may  similarly  be  limited  by  the  levels  of 
constituents  (other  than  calcium)  that 
they  contain. 

Another  consideration  in  the 
legitimacy  determination  concerns  the 
ratio  of  sludge  to  analogous  raw 
materials.  In  general,  the  Agency  would 
consider  a  low  ratio  of  hazardous 
secondary  material  to  normal  feedstocks 
to  potentially  be  an  indication  of  sham 
recycling.  For  example,  a  low  ratio 
suggests  that  the  hazardous  secondary 
material  may  not  truly  be  similar  to  the 
analogous  raw  materials.  Moreover,  it 
suggests  that  the  hazardous  secondary 
material  is  merely  being  diluted  and 
disposed  of  by  incorporation  into  a 
product.  A  low  ratio  of  hazardous 
secondary  material  to  normal  feedstock 
might  also  imply  that  the  hazardous 
secondary  material  contributes  so  little 
as  to  be  otherwise  unnecessary  to  the 
production  of  the  product  (see  50  FR  at 
638,  January  4, 1985).  In  the  case  of  this 
XL  project,  however,  it  is  important  to 
note  that  IBM  ciurently  only  generates 
approximately  300  tons/year  of  the 
sludge  that  is  the  subject  of  this  XL 
project,  and  a  typical  cement 
manufacturer  processes  more  than 
60,000  tons/year  of  raw  materials. 
Therefore,  the  overall  ratio  of  sludge  to 
raw  material  feedstocks  could  be,  at  a 
minimum,  approximately  1:200. 
Although  the  ratio  of  IBM's  sludge  to 
normal  cement  feedstocks  could  be  as 
low  as  1:200,  in  reality  it  is  expected 
that  the  sludge  will  make  up  a  higher 
percentage  of  the  overall  feedstream  on 
a  per  batch  basis  because  the  sludge  is 
expected  to  be  processed  soon  after  the 
cement  manufacturer  receives  it  (as 
opposed  to  being  stored  long  enough  to 
be  evenly  distributed  among  all  batches 
of  cement).  Thus,  the  actual  ratio  will 
primarily  depend  on  the  frequency  of. 
the  shipments  of  sludge  from  IBM  to  the 
cement  manufacturer,  but  it  may  be 


relatively  small.  Also,  as  discussed 
further  in  section  III.  B.  3.,  it  should  be 
noted  that  it  is  likely  that  the  sludge 
generated  by  the  B/386  East  Complex 
wastewater  treatment  plant  will  also  be 
included  in  this  XL  pilot  project  in  the 
future,  assuming  the  sludge  achieves  the 
same  low  levels  of  hazardous 
constituents  and  is  the  subject  of 
another  Final  Project  Agreement  (FPA) 
or  addendum  to  the  current  FPA.  The 
estimated  volumes  of  this  B/386  East 
Complex  sludge  is  projected  to  be  3,900 
tons  per  year.  An  additional  2,400  tons 
of  non-hazardous  wastewater  treatment 
sludge  (also  generated  in  the  East 
Complex  wastewater  treatment  plant, 
but  in  a  system  segregated  from  the 
treatment  of  the  electroplating 
wastewaters)  miay  be  recycled  as  an 
ingredient  in  cement.  While  this  sludge 
is  non-hazardous  and  therefore  does  not 
require  any  Federal  regulatory  flexibility 
to  be  recycled  as  an  ingredient  in 
cement,  it  should  be  noted  that  when 
combined  with  the  total  volimnes  of 
sludges  that  may,  in  the  future,  be 
recycled  as  an  ingredient  in  cement,  the 
total  approaches  6,600  tons  per  year, 
much  more  consistent  with  the  volumes 
of  raw  material  feedstocks  normally 
used  to  produce  cement. 

Taking  into  consideration  all  the 
criteria,  as  discussed  above,  EPA  and 
NYSDEC  have  determined  that  the  use 
of  IBM's  sludge  as  an  ingredient  in 
cement  is  legitimate  recycling  in  the 
context  of  this  XL  project.  It  should 
particularly  be  noted  that  the  Agency 
has  made  this  determination  of 
"legitimate  recycling"  only  in  the 
context  of  this  XL  project.  The  intent  of 
this  pilot  project  is  to  test  an  alternative 
approach  from  the  current  regulatory 
framework,  and  by  its  very  natur^, 
assiu-es  some  level  of  project  oversight 
by  the  EPA  Region  2  office  and  NYSDEC 
(as  discussed  above,  this  was  considered 
as  an  "other  relevant  factor"). 
Accordingly,  the  analysis  done  by  EPA, 
as  summarized  above,  which  resulted  in 
a  legitimacy  determination  was  a 
necessary  element  of  this  XL  project. 
Normally,  however,  a  determination  of 
legitimate  recycling  (as  the  basis  for  an 
exclusion  from  the  definition  of  solid 
waste)  is  a  self-implementing 
determination  (i.e.,  the  exclusion 
requires  no  prior  approval  from  EPA). 
Nevertheless,  written  concurrence  from 
the  appropriate  regulatory  agency  that  a 
given  recycling  activity  is  legitimate  is 
strongly  encouraged  because  persons 
claiming  an  exclusion  from  the 
definition  of  solid  waste  must  be  able  to 
support  their  claim  in  the  event  of  an 
enforcement  action  (see  40  CFR 
261.2(f)). 
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3.  Site-Specific  Considerations  at  the 
IBM  East  Fishkill  Facility 

The  IBM  East  Fishkill  facility  in  - 
Hopewell  Jxmction,  NY  conducts 
semiconductor  research  and 
development  operations,  as  well  as  the 
manufacture  of  semiconductor  and 
electronic  computing  equipment.  As  a 
result  of  these  process  operations, 
which  include  electroplating  operations, 
wastewaters  containing  dissolved  heavy 
metal  and  fluoride  compounds  are 
generated  and  subsequently  treated  in 
two  separate  on-site  fluoride/heavy 
metal  (F/HM)  wastewater  treatment 
facilities,  an  East  Complex  (B/386)  and 
a  West  Complex  (B/690).  The  sludge 
generated  from  electroplating 
wastewaters  by  both  wastewater 
treatment  facilities  is  designated  as  F006 
Hazardous  Waste.  The  sludge  generated 
by  the  wastewater  treatment  facility  that 
serves  the  West  Complex  of  the  facility, 
identified  by  IBM  as  the  Building  690 
(B/690)  F/HM  Wastewater  Treatment 
Facility,  is  the  focus  of  this  XL  project. 
In  addition  to  the  F006  generated,  the 
East  Complex  (B/386)  generates  a  non- 
hazardous  wastewater  treatment  sludge 
in  a  segregated  wastewater  treatment 
system  that  does  not  process 
electroplating  wastewaters  (IBM 
segregated  the  electroplating 
wastewaters  from  other  facility 
wastewaters  to  minimize  the  amount  of 
hazardous  waste  being  generated). 

Of  the  total  volume  of  approximately 
825  tons  per  year  of  F006  waste 
currently  generated  by  the  IBM  East 
Fishkill  facility,  approximately  300  tons 
per  year  are  generated  by  the  B/690 
West  Complex  wastewater  treatment 
facility  and  are  the  subject  of  today's 
proposal.  IBM  has  determined  that  the 
sludge  generated  by  the  B/386  East 
Complex  wastewater  treatment  facility 
is  not,  at  this  time,  a  viable  ingredient 
in  cement  production.  However,  as  the 
Final  Project  Agreement  states,  IBM  will 
consider  (should  the  implementation  of 
this  XL  project  prove  successful] 
implementing  various  waste 
minimization  measures  to  improve  the 
quality  of  the  B/386  East  Complex 
sludge,  making  it  a  suitable  ingredient 
in  cement  production  as  well,  and 
initiating  steps  to  include  the  B/386  East 
Complex  sludge  in  this  XL  project. 

Since  the  signing  of  the  FTA  and 
during  the  development  of  this 
proposal,  IBM's  projections  for 
production  demand  for  the  next  few 
years  has  grown  significantly.  As  part  of 
planning  for  scaling  up  their  production 
capability,  IBM  is  considering  several 
options  to  address  the  increased 
wastewater  treatment  capacity  needed 
to  accommodate  the  projected  increase 


in  wastewater  resulting  from  an  increase 
in  production.  One  of  these  options  is 
to  implement  waste  minimization 
technologies  to  remove  hazardous 
constituents  (e.g.,  lead)  from  the  B/386 
East  Complex  electroplating  wastewater 
stream  prior  to  precipitating  the  sludge 
and  subsequently  including  the  B/386 
East  Complex  sludge  in  this  XL  pilot 
project.  While  the  voliune  of 
electroplating  sludge  generated  in  the  B/ 
386  East  Complex  wastewater  treatment 
plant  is  currently  approximately  525 
tons  per  year,  due  to  the  expected 
increase  in  production  and 
corresponding  increase  in  sludge 
generation  the  voliune  is  estimated  to 
increase  to  3,900  tons  per  year.  An 
additional  estimated  2,400  tons  of  non- 
hazardous  sludge  generated  in  the  B/386 
East  Complex  wastewater  treatment 
plant  may  also  be  included;  however, 
the  Agency  notes  that  because  this 
sludge  is  non-hazardous,  no  Federal 
regulatory  flexibility  is  required  to 
recycle  the  sludge  as  an  ingredient  in 
cement.  Taken  all  together,  the  IBM 
facility  could  ship  approximately  6,600 
tons  per  year  of  sludge  to  be  used  as  an 
ingredient  in  cement  (300  tons/year  of 
sludge  currendy  included  in  the  pilot 
project,  plus  3,900  tons/year  of  sludge 
that  may  become  included  in  this  pilot 
project,  plus  2,400  tons/year  of  non- 
hazardous  sludge)  once  production  has 
increased.  While  today's  proposal  is 
focused  primarily  on  the  300  tons/year 
of  B/690  West  Complex  sludge  that  is 
currendy  the  subject  of  the  FPA,  the 
Agency  is  also  soliciting  comment  on 
the  possible  future  inclusion  of  the 
3.900  tons  of  B/386  East  Complex 
sludge  in  this  XL  pilot  project  and  the 
exclusion  fit)m  the  definition  of  solid 
waste  that  is  being  proposed  to 
implement  this  project.  In  considering 
comments,  the  reader  should  assume 
that  the  threshold  levels  for  hazardous 
constituents  in  the  sludge  and  other 
conditions  of  the  exclusion  being 
proposed  for  the  B/690  West  Complex 
sludge  will  remain  the  same  for  the  B/ 
386  East  Complex  sludge,  the  only 
difference  being  the  increase  in  the 
volume  of  sludge  being  recycled. 
Should  the  B/386  East  Complex  sludge 
become  comparable  to  the  B/690  West 
Complex  sludge,  and  IBM  seeks  to 
include  the  B/386  East  Complex  sludge 
in  this  XL  pilot  project,  IBM  will 
undertake  steps  to  initiate  a  new  Final 
Project  Agreement  or  an  addendum  to 
the  existing  FPA,  which  will  undergo      ' 
the  same  process  of  stakeholder 
outreach  and  solicitation  of  conunent  on 
the  Draft  FPA  (or  addendum)  as  was 
done  for  the  existing  FPA.  Upon 
signature  of  the  FPA  (or  addendum)  by 


representatives  of  EPA,  NYSDEC,  and 
IBM  that  would  include  the  B/386  East 
Complex  sludge  in  this  XL  pilot  project, 
the  B/386  East  Complex  sludge  may  be 
recycled  pursuant  to  the  exclusion  being 
proposed  today,  assuming  the 
conditions  ^re  met. 

Also,  it  should  be  noted  that  IBM  has 
recycled  both  the  B/386  East  Complex 
and  B/690  West  Complex  sludges  as  an 
ingredient  in  cement  in  the  past.  In 
1987,  IBM  East  Fishkill  petitioned 
NYSDEC  and  EPA  Region  2  to  allow  die 
recycling  of  the  B/690  West  Complex 
sludge  as  an  ingredient  in  cement 
outside  of  RCRA  regulatory  controls. 
Both  NYSDEC  and  EPA  a^«ed  diat  the 
sludge  could  be  used  as  a  legitimate 
ingredient  in  cement  and  concurred  that 
the  sludge  would  be  excluded  from  the 
definition  of  solid  waste  and  therefore, 
RCRA  regulations  would  not  be 
applicable.  In  1988,  IBM  contracted 
with  a  cement  manufacturer  (which  has 
since  been  sold  and  is  now  operated 
under  new  management  as  a  different 
company)  to  use  the  sludge  as  an 
ingredient  in  cement.  This  recycling 
practice  continued  until  1991.  fa  1991, 
the  original  regulatory  interpretation 
granting  an  exclusion  for  the  sludge  was 
re-evaluated  and  it  was  subsequenUy 
determined  that  because  cement  is  a 
product  presumed  to  be  applied  to  the 
land,  the  sludge  was  not  excluded  frtim 
the  definition  of  solid  waste.  At  that 
time  (and  despite  the  apparent  success 
of  the  recycling  program),  IBM  decided 
to  end  the  sludge  recycling  program. 
This  prior  experience  demonstrated  the 
technical  and  economic  viability  of 
using  IBM's  wastewater  treatment 
sludge  as  an  ingredient  in  cement  and 
was  considered  by  EPA  as  a  "relevant 
factor"  in  determining  the  legitimacy  of 
the  recycling  scenario. 

C.  What  Solution  Is  Proposed  by  the  IBM 
East  Fishkill  XL  Project? 

To  overcome  the  disincentive  posed 
by  RCRA  regulatory  requirements  to  the 
recycling  of  its  sludge,  IBM  has 
proposed  to  specifically  exclude  the  B/ 
690  West  Complex  sludge  from  the 
definition  of  solid  waste  and  thus,  frtim 
RCRA  regidatory  jurisdiction,  fa  effect, 
the  sludge  would  be  excluded  as  an 
ingredient  m  an  industrial  process  to 
make  a  product  (40  CFR  261.2(e)(l){i)) 
without  application  of  the  limitation  on 
this  exclusion  for  materials  used  to 
produce  products  used  in  a  manner 
constituting  disposal  (40  CFR 
261.2(e)(2)(i)).  Based  on  their  previous 
experience  with  this  recycling  scenario 
(as  discussed  above  in  Section  III.  B.  3.), 
IBM  believes  the  recycling  of  the  B/690 
West  Complex  sludge  as  an  ingredient 
in  cement  is  protective  of  human  health 
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and  the  environment  and  benefits  the 
environment  through  conservation  of 
finite  natural  resources,  as  well  as  the 
conservation  of  hazardous  waste  landfill 
space  for  hazardous  wastes  that  are  not 
amenable  to  environmentally  sound 
recycling.  Fiuther,  IBM  believes  RCRA 
regulatory  controls  provide  no 
additional  environmental  protection, 
but  rather  serve  as  such  a  disincentive 
to  recycling  that  sludge  which  could 
otherwise  be  beneficially  used  to 
manufacture  a  product  is  instead 
disposed  of  in  a  landfill.  Rather  than 
seek  a  delisting  pursuant  to  40  CFR 
260.22  (for  which  the  Agency  would,  in 
general,  evaluate  whether  the  sludge 
should  be  designated  a  hazardous  waste 
and  if  not,  remove  the  specific 
wastestream  from  the  scope  of  the 
hazardous  waste  listing  description 
through  a  rulemaking).  IBM  believed  the 
best  approach  would  be  to  "test"  the 
need  for  RCRA  jurisdiction  over  this 
sludge  when  it  is  recycled  into  cement. 
Therefore,  IBM  has  opted  to  work  with 
the  Agency,  NYSDEC,  and  interested 
stakeholders  to  develop  and  implement 
a  pilot  project  under  Project  XL  that  will 
assess  whether  the  B/690  West  Complex 
sludge  can  be  used  as  an  ingredient  to 
produce  cement  in  an  environmentally 
sound  manner  without  RCRA  SubtiUe  C 
regulatory  controls  and  to  develop 
information  that  will  contribute  to 
possible  future  regulatory  actions  by  the 
Agency  regarding  the  management  of 
F006  wastes. 

D.  What  Regulatory  Changes  Will  Be 
Necessary  To  Implement  This  Project? 

To  implement  this  XL  project,  the 
Agency  is  proposing  in  today's  notice  to 
provide  a  site-specific  exclusion  in  40 
CFR  261.4(a)  (i.e.,  "Materials  which  are 
not  solid  wastes.")  for  the  wastewater 
treatment  sludge  generated  at  the  IBM 
East  Fishkill  facility  when  used  as  an 
ingredient  in  the  production  of  cement. 
This  site-specific  exclusion  will  include 
conditions  which  reflect  the  intent  to 
"test"  whether  this  recycling  scenario 
can  be  realized  in  an  environmentally 
soimd  manner  and  to  gather  a  portion  of 
the  data  needed  to  make  an  informed 
determination  concerning  the  possible 
adoption  of  the  regulatory  flexibility  on 
a  national  level. 

E.  Why  Is  EPA  Supporting  This 
Approach  To  Removing  the 
Electroplating  Sludge  From  the 
Definition  of  Solid  Waste? 

The  Agency  agrees  with  IBM  that  this 
XL  project  has  merit  and  has  the 
potential  to  yield  greater  environmental 
benefits  should  this  exclusion  be 
adopted  on  a  national  basis.  Project  XL 
offers  the  opportimity  for  the  Agency  to 


test  its  belief  that  this  recycling  scenario 
can  be  protective  of  human  health  and 
the  environment  outside  of  RCRA 
regulatory  control.  Further,  this  is  the 
type  of  pilot  project  for  which  Project 
XL  was  conceived,  to  provide  the 
opportunity  to  explore  alternative 
regulatory  approaches  that  differ  from 
the  current  regulatory  framework. 

EPA  notes  that  F006  is  a  very  large 
volume  hazardous  wastestream 
nationwide.  (In  an  October  7,  1998 
study  prepared  by  EPA's  Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER),  the  amount  of  F006  generated 
in  the  US  per  year  was  estimated  to 
range  from  360,000  to  500,000  tons  of 
dry  weight  equivalent.)  A  large  portion 
of  this  wastestream  is  imdoubtedly  more 
amenable  to  other  forms  of  recycling 
(e.g.,  recovery  of  metal  values)  than  for 
use  as  an  ingredient  in  cement,  and 
some  portion  may  prove  to  be 
inappropriate  for  any  current  recycling 
technology;  however,  the  Agency 
believes  that  even  if  a  small  portion  of 
this  total  voliune  of  sludge  (as  well  as 
other  similar  wastestreams)  proves  to  be 
sufficiently  similar  to  IBM's  B/690  West 
Complex  sludge  to  legitimately  be 
recycled  in  this  manner,  environmental 
benefits  could  result.  Although  this  XL 
project  will  provide  data  regarding  the 
effectiveness  and  safety  of  using  IBM's 
wastewater  treatment  sludge  as  an 
ingredient  in  the  manufactxue  of 
cement,  EPA  anticipates  that  additional 
data  on  other  F006  sludges  would  need 
to  be  collected  prior  to  developing  a 
national  rulemaking  for  this  particular 
reading  scenario. 

The  Agency  also  notes  that  the 
drafting  of  the  regulatory  text  warrants 
particular  attention  by  commenters  on 
this  proposal.  As  discussed  earlier,  the 
intent  of  this  regulatory  modification  is 
to  allow  for  the  signed  FPA  to  be 
implemented  (after  the  State  also  makes 
the  necessary  changes  to  its  hazardous 
waste  program  to  likewise  allow  for  this 
pilot  project  to  be  implemented). 
However,  the  regulatory  text  being 
proposed  would  apply  more  broadly 
than  the  project  described  by  the  current 
FPA.  Specifically,  the  conditional 
exclusion  being  proposed  is  not  limited 
to  the  sludge  generated  in  the  B/690 
West  Complex,  but  rather  applies 
generically  to  wastewater  treatment 
sludge  generated  at  the  IBM  East 
Fishkill  facility.  This  is  being  done  in 
anticipation  of  the  inclusion  of  the 
sludge  generated  in  the  B/386  East 
Complex  as  part  of  this  pilot  project, 
after  the  signing  of  a  new  FPA  or 
addendum  to  the  existing  FPA. 
Normally,  the  Agency  would  wait  until 
the  new  FPA  (or  addendum)  has  been 
developed  and  signed  before 


undertaking  a  regulatory  modification  to 
include  the  additional  wastes  subject  to 
the  new  FPA  (or  addendum).  However, 
because  the  exclusion  being  proposed 
today  includes  conditions  that  address 
the  concentration  levels  of  hazardous 
constituents  in  the  sludge,  as  well  as 
protective  management  practices  and 
data  gathering  and  reporting 
requirements,  that  are  designed  to 
ensure  that  the  sludge  will  not  pose  an 
increase  in  risk  to  human  health  and  the 
environment  during  this  pilot  project, 
the  Agency  believes  it  makes  sense  to 
propose  the  regulatory  modification 
more  broadly  to  allow  for  the  inclusion 
of  the  B/386  East  Complex  sludge 
immediately  upon  signature  of  the  new 
FPA  (or  addendum).  EPA  believes  that 
the  only  potential  concern  that  may 
arise  by  the  inclusion  of  the  B/386  East 
Complex  sludge  would  be  the  additional 
volumes  of  the  B/386  East  Complex 
sludge  (which  are  estimated  to  be  an 
additional  3,900  tons/year).  Therefore, 
the  Agency  is  specifically  soliciting 
comment  on  the  potential  inclusion  of 
the  additional  volume  of  sludge  in  this 
pilot  project,  as  well  as  on  whether  it  is 
appropriate  to  propose  to  modify  the 
regulations  to  accommodate  a  potential 
future  addendum  to  the  existing  FPA  (or 
a  new  FPA)  that  would  bring  additional 
volumes  of  sludges  within  the  scope  of 
the  exclusion. 

F.  How  Have  Various  Stakeholders  Been 
Involved  in  This  Project? 

IBM  imderstands  that  stakeholder 
involvement  is  an  integral  part  of  the  XL 
process  and  has  encouraged  interested 
stakeholders  to  pursue  an  active  role  in 
the  development  of  this  XL  project.  In 
addition  to  contacting  a  broad  base  of 
potential  stakeholders  in  the  local 
community,  IBM  has  and  commits  to 
continue  to  conduct  outreach  to  a 
regional  and  national  cross-section  of 
potentially  interested  parties.  IBM  has 
also  imdertaken  several  initiatives  in  an 
effort  to  solicit  interest  in  the  XL  project 
frt)m  a  targeted  audience  of 
environmental  groups.  For  example,  on 
April  26,  2000,  IBM  gave  a  presentation 
on  this  XL  project  followed  by  a 
question  and  answer  session  to  the 
Dutchess  County  Environmental 
Management  Council  (EMC),  which  is 
comprised  of  21  representatives  who 
advise  their  local  governments  and 
citizens  on  environmental  issues. 
Similarly,  IBM  made  a  presentation  on 
the  XL  project  to  the  Town  of  East 
Fishkill  Conservation  Advisory  Council 
(CAC).  Following  the  one-hour 
presentation  and  discussion  session, 
there  was  a  general  consensus  among 
the  CAC  members  that  the  project 
should  be  supported.  Finally,  IBM 
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retained  the  services  of  the  Atlantic 
States  Legal  Foundation,  Inc.  (an 
environmental  advocacy  group)  to  assist 
with  the  involvement  of  stakeholders  by 
facilitating  notification  of  public 
meetings  and  coordinating  the  input  of 
interested  stakeholders  in  the 
development  of  the  Final  Project 
Agreement. 

EPA  notes  that  should  IBM  seek  to 
include  the  additional  volume  of  sludge 
generated  at  the  East  Complex 
wastewater  treatment  plant  (i.e.,  B/386 
East  Complex  sludge)  in  this  pilot 
project,  the  same  efforts  to  seek 
stakeholder  involvement  will  be  an 
integral  part  of  the  development  of  the 
new  FPA  (or  addendum  to  the  current 
FPA)  that  will  allow  for  the  additional 
sludge  to  be  included  in  the  pilot 
project. 

G.  How  Will  This  Project  Result  in  Cost 
Savings  and  Paperwork  Reduction? 

The  IBM  East  Fishkill  facility  will 
continue  to  be  regulated  as  a  Large 
Quantity  Generator  due  to  the  volume  of 
hazardous  wastes  (not  subject  to  this  XL 
project)  generated  at  other  parts  of  the 
facility.  Therefore,  IBM  will  continue  to 
have  similar  paperwork  requirements. 
Additionally,  given  the  natvue  of  a  pilot 
project,  IBM  will  be  required  to  report 
additional  information  as  a  means  of 
evaluating  this  pilot  project  and  to  assist 
the  Agency  by  providing  some  of  the 
information  necessary  to  evaluate 
whether  similar  regulatory  flexibility 
should  be  transferred  to  the  national 
program.  This  XL  project  initially 
addresses  only  a  relatively  small  volume 
of  wastewater  treatment  sludge 
(approximately  300  tons/year). 
Therefore,  the  immediate  cost  savings  to 
the  IBM  East  Fishkill  facility  resulting 
■from  this  XL  project  are  not  expected  to 
be  great,  though  some  savings  will  be 
realized.  The  300  tons/year  of 
wastewater  treatment  sludge  that  EPA  is 
today  proposing  to  exclude  from  the 
definition  of  solid  waste  currently  costs 
the  IBM  East  Fishkill  facility 
approximately  $27,000  to  dispose  of  in 
a  permitted  hazardous  waste  landfill  in 
Canada.  This  amount  will  be  saved  as  a 
result  of  finalizing  today's  proposed 
exclusion  (although  IBM  expects  to  pay 
some  amount  to  the  cement 
manufactvuer  for  recycling  the  sludge  as 
an  ingredient  in  cement).  An  additional 
$8,000  (approximately)  will  be  saved 
from  the  New  York  State  waste 
management  fees  charged  for  hazardous 
wastes  disposed  in  a  landfill  ($27/ton/ 
year  of  waste).  Because  IBM  expects  to 
pay  for  the  transportation  of  the  sludge 
to  the  cement  manufacturing  facility, 
there  are  no  notable  savings  in 
transportation  costs.  The  IBM  East 


Fishkill  facility  expects  to  save  a  total  of 
$35,000  per  year  as  a  result  of  this 
proposed  XL  project.  The  Agency  notes, 
however,  that  should  the  projections  for 
increased  production  and  consequent 
sludge  generation  prove  accurate,  and 
the  expected  addition  of  the  B/386  East 
Complex  sludge  in  this  pilot  project 
occur,  the  total  voliune  of  sludge  that 
would  otherwise  be  subject  to 
hazardous  waste  management  costs 
could  be  approximately  4,200  tons  per 
year,  with  potential  savings  (including 
both  disposal  fees  and  New  York  State 
waste  management  fees)  of  $500,000  per 
year. 

EPA,  as  well  as  NYSDEC,  will  benefit 
from  some  paperwork  reduction  and 
cost  savings  by  not  having  to  process 
and  track  additional  manifests  and 
export  documents  that  will  otherwise 
have  to  be  processed  without  this  XL 
project.  Again,  however,  these  cost 
savings  and  paperwork  reductions  will 
be  limited  because  of  the  other 
hazardous  wastes  generated  at  the 
facility. 

This  project  has  the  potential  to  result 
in  significant  cost  savings  and 
paperwork  reduction  if  this  pilot  project 
proves  successful  and  the  regulatory 
flexibility  is  promulgated  on  a  national 
basis.  On  a  national  level,  the  overall 
cost  and  paperwork  reductions  that 
could  be  realized  may  be  more 
significant,  assuming  wastewater 
treatment  sludges  generated  by  other 
facilities  are  amenable  to  this  type  of 
recycling.  The  Agency  would  need  to 
collect  additional  data  on  a  wider  cross- 
section  of  F006  sludges  prior  to 
developing  a  national  rulemaking  for 
this  type  of  recycling  scenario. 

H.  What  Are  the  Terms  of  the  IBM  East 
Fishkill  XL  Project  and  How  Will  They 
Be  Enforced? 

As  stated  earlier,  to  allow  for  the 
implementation  of  the  XL  pilot  project, 
EPA  is  today  proposing  to  modify  the 
current  regiilatory  framework  in  40  CFR 
261.4(a)  to  provide  a  site-specific 
exclusion  from  the  regulatory  definition 
of  solid  waste  (and  thus,  RCRA 
regulatory  jurisdiction)  for  IBM's  B/690 
West  Complex  wastewater  treatment 
sludge  that  is  used  as  an  ingredient  in 
the  production  of  cement.  NYSDEC 
likewise  intends  to  modify  its  State 
hazardous  waste  program  to  allow  for 
the  same  site-specific  exclusion  from 
regulatory  controls.^  The  Agency   - 


intends  that  the  exclusion,  once 
finalized,  will  apply  to  all  the 
wastewater  treatment  sludge  resulting 
from  the  B/690  West  Complex 
wastewater  treatment  facility  that  will 
be  used  as  ingredients  in  the  production 
of  cement,  including  those  sludges  that 
are  in  the  process  of  being  generated, 
sludges  that  result  from  wastewaters 
already  in  the  wastewater  treatment 
system,  and  sludges  that  have  been 
removed  from  the  wastewater  treatment 
system  and  are  being  stored  pending  off- 
site  transportation. 

Through  the  development  of  the  Final 
Project  Agreement  (FPA),  IBM  has 
agreed  to  comply  with  several  key 
criteria  as  conditions  for  this  exclusion, 
which  will  be  included  in  the  regulatory 
language.  These  conditions  are  focused 
on  ensuring  continued  protection  of 
human  health  and  the  environment, 
documenting  the  environmental  benefits 
resulting  from  the  removal  of  RCRA 
Subtitle  C  regulatory  control  over  the 
recycling  of  the  B/690  West  Complex 
wastewater  treatment  sludge  as  an 
ingredient  in  cement,  and  gathering  the 
data  and  other  information  that  may 
assist  the  Agency  in  making  a 
determination  regarding  the  possible 
transfer  of  this  site-specific  exclusion  to 
the  national  program  in  the  future.  Such 
data  may  be  useful  in  supporting  futiu« 
EPA  regulatory  initiatives  regarding  the 
recycling  of  F006  wastestreams  to  make 
cement  products,  however,  the  Agency 
would  need  to  collect  additional 
information  on  a  broader  cross-section 
of  F006  prior  to  developing  a  national 
rulemaking  for  this  particular  recycling 
scenario. 

As  conditions  of  the  site-specific 
exclusion,  IBM  must  comply  with  the 
following: 

(1)  Analysis  (using  the  methods 
specified  in  40  CFR  Part  264,  Appendix 
IX)  of  the  constituent  concentrations  in 
the  B/690  West  Complex  wastewater 
treatment  sludge  to  ensure  that  the 
sludge  being  recycled  remains 
consistent  with  the  sludge  evaluated  in 


^  Implementation  of  this  XL  pilot  project  may  be 
expedited  through  the  issuance  of  an  Enforcement 
Directive  by  NYSDEC  while  the  project-specific 
State  rulemaking  is  in  process.  Under  NYSDEC's 
program,  as  long  as  the  sludge  remains  a  regulated 
hazardous  waste  under  NYSDEC's  hazardous  waste 
regulations,  it  is  exempt  from  regulation  under 


NYSDEC's  solid  waste  regulations.  Once  NYSDEC's 
project-specific  rulemaking  is  final,  the  sludge  will 
conditionally  cease  to  be  a  solid  or  hazardous  waste 
for  the  purftoses  of  NYSDEC's  hazardous  waste 
program.  However,  the  sludge  would  then  become 
subject  to  regulation  as  a  solid  waste  under 
NYSDEC's  solid  waste  program  (6NYCRR  Pari  360) 
unless  a  Beneficial  Use  Dntermination  (BUD)  has 
been  issued.  If  a  BUD  is  issued  by  NYSDEC.  the 
sludge  would  be  excluded  from  being  a  solid  waste 
under  NYSDEC's  solid  waste  program  upon  arrival 
at  the  recycling  facility,  such  that  the  recycling 
facility  (i.e.,  the  cement  manufacturer)  will  not 
require  a  NYSDEC  permit  as  a  solid  waste 
management  facility.  Prior  to  arrival,  the  sludgt 
would  be  subject  to  regulation  as  a  solid  waste 
under  6NYCRR  Part  360.  NYSDEC  expects  to  issue 
a  BUD  when  the  exclusion  from  the  State  hazardous 
waste  regulations  becomes  effective. 
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developing  this  XL  project  and  that  it 
meets  the  threshold  levels  discussed 
below.  IBM  must  perform  this  analysis 
every  three  months  for  an  inidal  12- 
month  period.  (Note  that  some  or  all  of 
these  data  may  be  derived  from  the  time 
period  immediately  preceding  the 
effective  date  of  this  rule.)  Following  the 
initial  12-month  period  (i.e.,  four 
sampling/analysis  events),  IBM  must 
analyze  the  sludge  every  six  months  for 
the  duration  of  the  XL  project.  These 
analytical  data  (including  both  the  3- 
month  and  6-month  sampling/analysis 
events)  must  be  submitted  to  the  Region 
2  office  and  NYSDEC  every  six  months. 
Additionally,  after  any  change  in  the 
manufacturing  process  or  wastewater 
treatment  process  that  could  affect  the 
chemical  composition  of  the  wastewater 
treatment  sludge,  sampling  and  analysis 
must  be  conducted. 

(2)  Management  standards  for  the 
sludge  to  ensure  that  the  sludge  is 
actually  recycled  rather  than 
inadvertently  released  to  the 
environment,  and  to  ensure  that  the 
sludge  is  managed  as  a  commodity. 

(3)  Tracking  of  the  sludge,  to  ensure 
that  the  sludge  reaches  the  cement 
manufacturing  facility.  In  general,  under 
the  current  hazardous  waste  regulations 
(see  40  CFR  Parts  262,  Subpart  D  and 
263,  Subpart  B),  wastes  are  tracked 
through  die  use  of  a  hazardous  waste 
manifest  which  accompanies  the  waste 
shipment.'^  The  regulatory  requirements 
are  designed  to  ensure  that  the  waste  is 
actually  received  by  the  facility 
intended  to  receive  the  waste,  with 
built-in  time  limits  requiring  a  generator 
to  proactively  address  a  shipment  that 
has  not  been  received  in  a  timely 
fashion.  However,  because  this  pilot 
project  provides  an  exclusion  from  the 
definition  of  solid  waste  (and  therefore 
from  being  a  hazardous  waste),  the 
manifest  requirements  do  not  apply. 
Nevertheless,  the  Agency  believes  the 
need  to  track  the  wastewater  treatment 
sludge  still  remains,  to  ensure  that  a 
shipment  of  sludge  actually  reaches  its 
intended  destination.  However,  the 
Agency  does  not  believe  that  in  this  case 


"Upon  receipt  of  the  waste  shipment,  the 
receiving  facility  must  sign  and  return  a  portion  of 
the  manifest  to  the  generator  as  acknowledgment  of 
receipt  of  the  waste.  In  the  event  that  the  generator 
does  not  receive  notification  that  the  waste  has  been 
received  within  35  days,  the  generator  must  contact 
the  transporter  and/or  the  facility  designated  to 
receive  the  waste  in  an  effort  to  ascertain  the  status 
of  the  waste  shipment.  If  the  generator  does  not 
receive  acknowledgment  that  the  waste  has  been 
received  by  the  designated  facility  within  45  days 
of  the  date  the  shipment  was  received  by  the 
transporter,  the  generator  must  submit  an  Exception 
Report  (see  40  CFR  262.42)  to  the  appropriate  EPA 
Regional  office  describing  the  efforts  undertaken  to 
locate  the  waste  shipment  and  the  results  of  these 
efforts. 


a  hazardous  waste  manifest,  or  a  similar 
document,  is  the  only  means  to  ensure 
that  the  sludge  is  being  shipped  and 
received  appropriately.  Therefore,  the 
Agency  is  allowing  IBM  the  flexibility  to 
develop  a  tracking  system  that,  in  effect, 
provides  the  same  assurances  that  the 
hazardous  waste  manifest  would 
provide.  Specifically,  this  tracking 
system  must  include  the  following 
information:  the  date  of  shipment, 
volume  of  sludge  being  transported, 
where  the  sludge  is  being  shipped,  and 
the  date  that  the  shipment  was  received. 
IBM  remains  responsible  for  ensuring 
that  the  sludge  is  actually  received  and 
processed  by  the  cement  manufacturer. 

(4)  Additional  data  collection  and 
reporting  on  the  volumes  of  sludge 
recycled  as  part  of  this  XL  project,  and 
an  accounting  of  the  volume  of 
analogous  raw  materials  conserved,  or 
alternatively,  the  increased  volume  in 
cement  produced  as  a  result  of  using  the 
sludge  as  an  ingredient. 

The  threshold  levels  for  the  hazardous 
constituents  in  the  sludge  (one  of  the 
conditions  of  the  exclusion)  are  derived 
based  on  six  recent  samples  of  the 
wastewater  treatment  sludge  taken 
between  February  1999  and  Jime  2000. 
Given  the  analytical  results,  a  standard 
statistical  method '  was  used  to  derive 
the  actual  threshold  levels,  using  a  95% 
confidence  level.  These  levels  are  not 
intended  to  be  health-based  levels.  The 


'The  standard  statistical  method  establishes  a 
confidence  interval  that  encompasses  a  certain 
percentage  of  the  area  beneath  the  bell  curve  for  a 
normally  distributed  set  of  data.  The  confidence 
interval  has  an  upper  limit  and  a  lower  limit.  This 
test  was  initially  designed  to  determine  if 
individual  data  points  fall  within  a  pre-established 
confidence  interval.  Data  falling  outside  the  interval 
are  determined  to  be  statistically  invalid  and  are 
discarded.  The  test  has  also  been  adapted  for  use 
in  establishing  reasonable  limits  within  which 
future  data  can  reasonably  be  expected  to  fall. 

For  the  purposes  of  establishing  an  exceedance 
threshold,  only  the  upper  limit  is  used:  the  lower 
limit  is  not  used.  The  upper  limit  is  calculated  as 
follows:  (upper  limit  of  confidence  interval)  =  mean 
+  t*  (standard  deviation). 

A  standard  statistical  table  was  used  to  determine 
the  value  of 't'  for  each  set  of  results  based  on  the 
degrees  of  freedom  (n  -  1.  where  n  is  the  number 
of  results)  and  an  upper  limit  of  0.05  (95%).  As 
several  of  the  samples  had  constituents  that  were 
not  detected,  a  method  had  to  be  employed  to 
handle  these  cases.  Discarding  non-detected  results 
would  skew  the  calculated  thresholds  high  and  also 
increase  the  degree  of  error.  A  method  that  is 
typically  used  (and  is  used  here)  is  to  assume  that 
the  actual  concentration  of  a  constituent  that  was 
not  detected  falls  somewhere  between  zero  and  the 
method  detection  limit.  On  average,  these  values 
are  expected  to  equal  one-half  the  method  detection 
limit.  Therefore,  for  all  non-detect  values,  one-half 
the  method  detection  limit  is  substituted  in  the 
calculation  of  the  mean  and  the  standard  deviation. 

The  threshold  level  for  amenable  cyanides  was 
derived  by  substituting  the  threshold  level  for  total 
cyanides,  which  the  Agency  believes  will 
adequately  address  any  concerns  regarding  the 
possible  presence  of  cyanides  in  the  sludge. 


threshold  levels  are  intended  to  serve  as 
a  means  to  gauge  the  performance  of  the 
wastewater  treatment  process  and  the 
composition  of  the  sludge,  given  that 
EPA's  willingness  to  implement  this 
pilot  project  was  based  in  part  on  the 
very  low  levels  of  hazardous 
constituents  in  the  sludge  and  given  that 
this  pilot  project  is  premised  on  the 
sludge  being  comparable  to  the  raw 
ingredients  used  to  produce  cement. 

In  addition  to  analyzing  the  sludge  to 
ensure  that  the  threshold  levels  for  the 
hazardous  constituents  are  met,  EPA  is 
requiring  IBM  to  analyze  for  two 
additional  hazardous  constituents, 
specifically  mercury  and  beryllium, 
which  are  not  necessarily  expected  to  be 
in  the  wastewater  treatment  sludge. 
While  mercury  is  not  used  in  the 
production  process,  it  is  used  in  the 
laboratory  and  could  conceivably  end 
up  in  the  wastewater  treatment  sludge 
(although  the  Agency  acknowledges  that 
in  all  of  the  analyses  of  the  sludge, 
mercury  was  not  detected).  Beryllium  is 
also  not  used  in  the  production  process, 
nor  anywhere  else  at  the  facility. 
However,  as  discussed  earlier,  it  has 
been  foimd  in  the  sludge  in  measurable 
concentrations,  presiunably  resulting  as 
a  contaminant  in  the  lime  used  in  the 
wastewater  treatment  process.  IBM  has 
agreed  to  analyze  and  provide  data  on 
both  mercury  and  beryllium  *  to  the 
Agency  to  increase  the  available 
information  on  the  sludge.  Additionally, 
IBM  has  agreed  that,  should  merciuy  or 
berylliimi  be  foimd  at  significant  levels 
in  the  sludge,  the  Agency  may  set 
appropriate  threshold  levels  for  these 
constituents  as  well,  through  a 
rulemaking  to  amend  the  site-specific 
exclusion  from  the  definition  of  solid 
waste. 

The  purpose  of  the  periodic  analysis 
is  to  serve  as  a  check  on  the 
performance  of  the  wastewater 
treatment  process  itself,  as  well  as  to 
ensure  that  the  sludge  is  consistently 
within  the  threshold  concentration 
levels  for  the  hazardous  constituents  in 
the  sludge.  However,  in  the  unlikely 
event  that  the  quarterly,  or  semi-annual, 
analysis  of  the  wastewater  treatment 
sludge  indicates  that  a  specific  batch  of 
sludge  exceeds  one  or  more  constituent 
thresholds,  the  pilot  project  will  be 
temporarily  suspended  imtil  subsequent 


o  The  Agency  notes  that  cadmium  is  also  not  used 
at  the  facility  and  so  would  not  be  expected  to  be 
in  the  wastewater  treatment  sludge.  As  in  the  case 
for  beryllium,  when  cadmium  is  present  in  the 
sludge,  it  is  presumably  due  to  its  presence  in  the 
lime  used  in  the  wastewater  treatment  process. 
Although  the  Agency  is  not  setting  a  threshold  limit 
for  beryllium,  it  is  setting  a  threshold  level  for 
cadmium  (with  agreement  from  IBM)  because 
cadmium  is  one  of  the  constituents  for  which  F006 
was  specifically  listed. 
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analysis  (which  can  be  performed 
immediately)  of  the  sludge  demonstrates 
that  the  thresholds  are  once  again  being 
met  (i.e.,  the  exclusion  would  not  be 
applicable  because  the  conditions  were 
not  met,  and  will  continue  to  be  non- 
applicable  until  IBM  demonstrates  that 
the  conditions  are  again  being  met).  The 
Agency  acknowledges  that  the  results  of 
the  analysis  may  not  be  known  until 
after  the  sludge  has  already  been 
received  and  processed  by  the  cement 
manufacturer  as  an  ingredient  in  cement 
(due  to  the  materials  handling  logistics 
at  the  facility,  IBM  is  unable  to  store  the 
sludge  on-site  until  the  results  of  the 
analysis  are  known).  Because  the 
threshold  levels  are  so  low  and  because 
the  sludge  has  demonstrated  a  relatively 
consistent  composition,  the  Agency 
does  not  believe  any  action  will  be 
necessary  to  address  the  sludge  that  has 
already  been  received  and  processed 
into  cement  (in  effect,  that  cement  will 
have  been  "grandfathered"  by  the 
conditional  exclusion).  The  Agency 
will,  however,  evaluate  such  failures  to 
meet  the  threshold  levels  as  part  of  its 
evaluation  of  the  success  of  this  pilot 
project. 

/.  How  Long  Will  This  Project  Last  and 
When  Wai  It  Be  Completed? 

This  project  will  be  in  effect  for  five 
years  from  the  date  that  the  final 
rulemaking  becomes  effective  unless  it 
is  terminated  earlier  or  extended  by  all 
Project  Signatories  (if  the  FPA  is 
extended,  the  comments  and  input  of 
stakeholders  will  be  sought  and  a 
Federal  Register  notice  will  be 
published).  Any  Project  Signatory  may 
terminate  its  participation  in  this  project 
at  any  time  in  accordance  with  the 
procedures  set  forth  in  the  FPA.  The 
project  will  be  completed  at  the 
conclusion  of  the  five-year  anniversary 
of  the  final  rulemaking  or  at  a  time 
earlier  or  later  determined  by  the 
amount  of  information  gathered  to  date 
and  the  interest  of  the  parties  involved. 
The  proposed  site-specific  exclusion 
that  enables  the  implementation  of  this 
XL  project  contains  a  "sunset 
provision"  that  will  effectively 
terminate  the  exclusion  automatically 
after  five  years,  unless  further  regulatory 
action  is  taken  to  extend  the  XL  project 
(or  end  it  sooner). 

Prior  to,  or  at  the  completion  of  the 
project  term,  EPA  and  NYSDEC  commit 
to  evaluating  the  project.  If  the  project 
results  indicate  that  it  was  a  success, 
EPA  will  consider  making  the  site- 
specific  exclusion  permanent  (through 
normal  rulemaking  procedures).  EPA 
will  also  consider  transferring  the 
regulatory  flexibility  (or  similar 
flexibility)  to  the  national  RCRA 


program  (through  normal  rulemaking 
procedures),  but  such  a  national  change 
would  require  more  information  than 
the  Agency  expects  to  gather  from  this 
XL  project.  Should  on-going  evaluation 
during  the  course  of  the  XL  project 
indicate  that  the  project  is  not 
successful,  EPA  will  promulgate  a  rule 
to  remove  the  site-specific  exclusion 
prior  to  the  five-year  simset  provision. 
However,  as  for  any  conditional 
exclusion,  if  at  any  time,  should  IBM  or 
the  cement  manufactiu^r  fail  to  meet  all 
of  the  conditions  of  the  site-specific 
exclusion,  the  exclusion  is  not 
applicable.  Also,  the  Agency  may 
promulgate  a  rule  to  withdraw  the 
exclusion  at  any  time,  subject  to  the 
procedures  agreed  to  in  the  Final  Project 
Agreement  (FPA),  including,  but  not 
limited  to,  a  substantial  failure  on  the 
part  of  any  Project  Signatory  to  comply 
with  the  terms  and  conditions  of  the 
FPA  or  if  the  exclusion  becomes 
inconsistent  with  futiu^  statutory  or 
regulatory  requirements. 

rv.  Additional  Information 

A.  How  To  Request  a  Public  Hearing 

A  public  hearing  wrill  be  held,  if 
requested,  to  provide  an  opportunity  for 
interested  persons  to  make  oral 
presentations  regarding  this  regulation 
in  accordance  with  40  CFR  Part  25. 
Persons  wishing  to  make  an  oral 
presentation  on  the  site-specific  rule  to 
implement  the  IBM  East  Fishkill  XL 
project  should  contact  Mr.  Sam  Kerns  or 
Ms.  Aleksandra  Dobkowski-Joy  of  the 
EPA  Region  2  office,  at  the  address 
given  in  the  ADDRESSES  section  of  this 
document.  Any  member  of  the  public 
may  file  a  written  statement  before  the 
hearing,  or  after  the  hearing,  to  be 
received  by  EPA  no  later  than  July  6, 
2001.  Written  statements  should  be  sent 
to  EPA  at  the  addresses  given  in  the 
ADDRESSES  section  of  this  document.  If 
a  public  hearing  is  held,  a  verbatim 
transcript  of  the  hearing,  and  written 
statements  provided  at  the  hearing  will 
be  available  for  inspection  and  copying 
during  normal  business  hours  at  the 
EPA  addresses  for  docket  inspection 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  How  Does  This  Rule  Comply  With 
Executive  Order  12866:  Regulatory 
Planning  and  Review? 

Because  this  rule  affects  only  one 
facility,  it  is  not  a  rule  of  general 
applicability  and  therefore  not  subject  to 
OMB  review  and  Executive  Order 
12866.  In  addition,  OMB  has  agreed  that 
review  of  site-specific  rules  imder 
Project  XL  is  not  necessary. 


C.  Is  a  Regulatory  Flexibility  Analysis 
Required? 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.,  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice-and-comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  only  affects  the  IBM  facility 
in  Hopewell  Junction,  NY  and  it  is  not 
a  small  entity.  Therefore,  EPA  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Is  an  Information  Collection  Request 
Required  for  This  Project  Under  the 
Paperwork  Reduction  Act?  ~ 

This  action  applies  only  to  one 
facility,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  OMB 
for  review  in  compliance  with  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501, et seq. 

E.  Does  This  Project  Trigger  the 
Requirements  of  the  Unfunded 
Mandates  Reform  Act? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulator}'  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  SI  00  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  VMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosUy.  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. ' 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  cosUy,  most  cost-effective 
or  least  burdensome  alternative  if  the 
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Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  imiquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small* 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  govenmients 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  emd  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

As  noted  above,  this  rule  is  applicable 
only  to  one  facility  in  New  York.  EPA 
has  determined  that  this  rule  contains 
no  regidatory  requirements  that  might 
significandy  or  uniquely  affect  small 
governments.  EPA  has  also  determined 
that  this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiires 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
die  UMRA. 

F.  RCRA  &■  Hazardous  and  Solid  Waste 
Amendments  of  1 984 

1.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
adtninister  and  enforce  the  RCRA 
program  for  hazardous  waste  within  the 
State.  (See  40  CFR  Part  271  for  the 
standards  and  requirements  for 
authorization.)  States  with  final 
authorization  administer  their  own 
hazardous  waste  programs  in  lieu  of  the 
Federal  program.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  7003  and 
3013  of  RCRA. 

After  authorization.  Federal  rules 
written  under  RCRA  (non-HSWA),  no 
longer  apply  in  the  authorized  state 
except  for  those  issued  pursuant  to  the 
Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSWA).  New 
Federal  requirements  imposed  by  those 
rules  do  not  take  effect  in  an  authorized 
State  until  the  State  adopts  the 
requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  new  requirements  and 
prohibitions  imposed  by  HSWA  take 
effect  in  authorized  States  at  the  same 
time  they  take  effect  in  nonauthorized 
States.  EPA  is  directed  to  carry  out 
HSWA  requirements  and  prohibitions  in 


authorized  States  until  the  State  is 
granted  authorization  to  do  so. 

2.  Effect  on  New  York  Authorization 

Today's  proposed  rule,  if  finalized, 
will  be  promulgated  pursuant  to  non- 
HSWA  authority,  rather  than  HSWA. 
New  York  has  received  authority  to 
administer  most  of  the  RCRA  program; 
thus,  authorized  provisions  of  the 
State's  hazardous  waste  program  are 
administered  in  lieu  of  the  Federal 
program.  New  York  has  received 
authority  to  administer  the  regulations 
that  define  solid  wastes.  As  a  result,  if 
today's  proposed  rule  to  modify  the 
existing  regulations  to  provide  a  site- 
specific  exclusion  for  IBM's  wastewater 
treatment  sludge  is  finalized,  it  would 
not  be  effective  in  New  York  until  the 
State  adopts  the  modification.  It  is 
EPA's  imderstanding  that  subsequent  to 
the  promulgation  of  the  final  rule.  New 
York  intends  to  propose  rules  or  other 
legal  mechanisms  to  provide  the 
exclusion.  EPA  may  not  enforce  these 
requirements  until  it  approves  the  State 
requirements  as  a  revision  to  the 
authorized  State  program. 

G.  How  Does  This  Rule  Comply  With 
Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks? 

The  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant,"  as  defined  under  Executive 
Ch-der  12866;  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regidation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule,  as  defined 
by  Executive  Order  12866,  and  because 
it  does  not  involve  decisions  based  on 
environmental  health  or  safety  risks. 

H.  How  Does  This  Rule  Comply  With 
Execute  Order  13132:  Federalism? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 


implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  and 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. " 

The  proposed  rule  does  not  have 
federalism  implications^It  will  not  have 
a  substantial  direct  effect  on  States,  on 
the- relationship  between  the  national 
goverrunent  and  the  States,  or  on  the 
distribution  of  powers  and 
responsibilities  among  various  levels  of 
government,  as  specified  in  Executive 
Order  13132.  The  proposed  rulemaking 
will  only  affect  one  facility,  providing 
regulatory  flexibility  applicable  to  this 
specific  site.  Thus,  Executive  Order 
13132  does  not  apply  to  this  proposed 
rule. 

/.  How  Does  This  Rule  Comply  With 
Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments? 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
hidian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
EPA  is  currently  unaware  of  any  Indian 
tribes  located  in  the  vicinity  of  the 
facility.  Thus,  Executive  Order  13175 
does  not  apply  to  this  rule. 

/.  Does  This  Rule  Comply  With  the 
National  Technology  Transfer  and 
Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw 
104-113,  Section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volxmtary 
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consensus  standards  in  its  regulatory 
activities  imless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  material  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standard.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards.  EPA  welcomes 
comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invites  the  public  to  identify 
potentially-applicable  volimtary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

List  of  Subjects  in  40  CFR  Part  261 

Envirorunental  protection.  Hazardous 
materials.  Waste  treatment  and  disposal. 
Recycling. 

Dated:May  30,  2001. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  pari  261  of  chapter  I  of  tide 
40  of  the  Code  of  Federal  Regidations  is 
proposed  to  be  amended  as  follows: 

PART  261— IDENTinCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922,  6924(y].  and  6938. 

2.  Section  261.4  is  amended  by 
adding  paragraph  (a)(22)  to  read  as 
follows: 

S261.4    Exclusions. 

(a)*  *  * 

(22)  Dewatered  wastewater  treatment 
sludges  generated  by  the  International 
Business  Machines  Corporation  (IBM) 
East  Fishkill  focility  in  Hopewell 
Junction,  New  York,  provided  that: 

(i)  The  sludge  is  recycled  as  an 
ingredient  in  the  manufacture  of  cement 
meeting  appropriate  product 
specifications  by  a  cement 
manufacturing  facility. 

(ii)  The  sludge  is  not  stored  on  the 
land,  and  protective  measures  are  taken 
to  ensure  against  wind  dispersal  and 
precipitation  nm-off. 

(iii)  The  sludge  is  not  accumulated 
speculatively,  as  defined  in 
§  261.1(c)(8). 


(iv)  A  representative  sample  of  the 
sludge  imdergoes  constituent  analysis 
by  IBM  (using  the  methods  specified  in 
40  CFR  Part  264,  Appendix  IX) 
demonstrating  that  the  sludge  contains 
constituents  at  no  greater  concentrations 
than  the  thresholds  presented  below. 
Sludges  generated  by  different 
wastewater  treatment  systems  must  be 
analyzed  separately  (commingling  of  the 
sludges  is  permissible  after  sampling). 
This  sampling  and  analysis  must  be 
conducted  every  three  months  for  an 
initial  12-month  period,  which  can 
include  the  immediate  period  prior  to 
the  effective  date  of  this  exclusion.  After 
the  initial  12-month  reporting  period 
(i.e.,  four  sampling/analysis  events), 
sampling  and  analysis  must  be 
conducted  every  six  months  for  the 
diu^tion  of  the  project.  Additionally, 
after  any  change  in  either  the 
manufactiuing  process  or  the 
wastewater  treatment  process  that  could 
affect  the  chemical  composition  of  the 
wastewater  treatment  sludge,  sampling 
and  analysis  must  be  conducted.  In 
addition  to  the  constituents  for  which 
threshold  levels  are  established,  IBM 
must  analyze  and  report  the 
concentration  levels  of  mercury  and 
beryllium: 
Arsenic — 3.0  mg/kg 
Cadmiiun — 0.88  mg/kg 
Chromimn — (total)  22.9  mg/kg 
Lead— 18.8  mg/kg 
Nickel— 10.4  mg/kg 
Silver — 2.1  mg/kg 
Cyanide  (amenable) — 0.815  mg/kg 
Cyanide  (total)— 0.815  mg/kg 

(v)  An  accounting  is  made  of  the 
voliunes  of  sludge  that  are  recycled, 
with  an  assessment  of  how  much  less 
analogous  raw  materials  are  used  to 
produce  the  same  volimie  of  cement 
product,  or  how  much  more  cement  is 
produced  attributable  to  the  volume  pf 
sludge  that  is  processed.  IBM  must 
acquire  this  information  from  the 
cement  manufacturing  facility. 

(vi)  IBM  documents  each  shipment  of 
the  sludge,  including  where  the  sludge 
was  sent,  the  date  of  the  shipment,  the 
date  that  the  shipment  was  received  and 
the  voliune  of  each  shipment. 

(vii)  IBM  provides  EPA  and  NYSDEC 
with  semi-armual  reports  detailing  all  of 
the  information  in  paragraphs  (a)(22)(i) 
through  (vi)  of  this  section  for  the 
diu-ation  of  the  project. 

(viii)  Should  any  of  the  conditions  of 
paragraphs  (a)(22)(i)  through  (vii)  of  this 
section  not  be  met,  the  exclusion 
provided  in  this  provision  will  not  be 
applicable  and  the  wastewater  treatment 
sludge  will  be  subject  to  the  applicable 
RCRA  Subtitie  C  regulations  imtil  the 
conditions  are  once  again  met. 


(ix)  The  provisions  of  this  section 
shall  expire  on  [INSERT  DATE  FIVE 
YEARS  FROM  EFFECTIVE  DATE  OF 
FINAL  RULE). 

•        •        •        •        * 

[FR  Doc.  01-14249  Filed  6-5-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Doclwt  01-96;  FCC  01-134] 

Policies  and  Service  Rules  for  the  Nort- 
Geottatlonary  Satellite  Orbit,  Fixed 
Satellite  Service  In  ttie  Ku-Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

summary:  The  Federal  Communications 
Commission  (FCC)  proposes  to  decide 
the  means  for  sharing  among  multiple 
satellite  network  licensees  in  spectrum 
recenUy  designated  for  the  non- 
geostationary  satellite  orbit,  fixed- 
satellite  service  (NGSO  FSS)  in  the 
17.7-20.2  GHz  and  27.5-31.3  GHz 
frequency  bands  (the  Ku-band).  The 
FCC's  Notice  of  deposed  Rulemaking 
(NPRM)  seeks  comment  on  four  possible 
sharing  options,  and  also  seeks 
comment  on  proposed  blanket  earth 
station  licensing  for  NGSO  FSS  in  the 
Ku-band,  and  seeks  comment  on 
proposed  service  rules.  The 
Commission's  goals  in  opening  this 
satellite  service  in  the  Ku-band  are  to 
promote  competition  through 
opportunities  for  new  entrants,  to 
expedite  the  authorization  process,  and 
to  provide  incentives  for  prompt 
commencement  of  service  to  the  public 
using  state-of-the-art  technology. 
DATES:  Comments  may  be  filed  on  or 
before  July  6,  2001.  Reply  comments 
may  be  filed  on  or  before  August  6, 
2001.  Comments  on  the  proposed 
information  collections  may  be  filed  on 
or  before  August  6,  2001. 
ADDRESSES:  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
paper  copies.  See  SUPPLEMENTARY 
INFORMATION  for  filing  instructions, 
formats  and  other  information  regarding 
electronic  filing;  send  paper  copies  to 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  Comments  regarding  the  request 
for  approval  of  the  information 
collection  should  be  submitted  to  Judy 
Boley  at  445  12di  Street,  SW.,  Rm.  1- 
C804.  Washington,  DC  20554  or  via 
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internet  at  jboley%fcc.gov;  phone  202- 
418-0214. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  the  Notice 
of  Proposed  Rulemaking  contact: }.  Mark 
Young  at  (202)  418-0762,  internet: 
myoung@fcc.gov,  International  Bureau, 
Federal  Communications  Commission, 
Washington,  DC  20554.  For  more 
information  regarding  the  information 
collections  and  to  submit  comments, 
contact  Judy  Boley  at  202-418-0214; 
445  12th  Street  SW..  Rm.  1-C804, 
Washington,  DC  20554  or  via  internet  at 
iboley®f cc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  NPRM  in 
IB  Docket  No.  01-96;  FCC  00-134. 
adopted  April  19,  2001  and  released  on 
May  3,  2001.  The  complete  text  of  this 
NPRM  is  available  for  inspection  and 
copying  during  normal  business  hoiu^ 
in  the  FCC  Reference  Center  (Room), 
445  12th  Street,  SW.,  Washington.  DC 
20554.  and  also  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service.  Inc. 
(ITS.  Inc.).  1231  20th  Street.  NW., 
Washington.  DC  20036.  (202)  857-3800. 

Summary  of  Notice  of  Proposed 
Rulemaking 

The  NPRM  describes  the  technical 
criteria  for  the  NGSO  FSS.  and  the 
radiofrequency  spectrum  allocated  by 
the  FCC  late  last  year  to  the  NGSO  FSS 
in  ET  Docket  No.  98-206,  66  FR  10601 
(February  16,  2001).  The  NPRM 
proposes  four  spectrum  sharing  options. 
The  first  is  "flexible  band 
segmentation,"  which  would  divide  the 
available  spectrum  into  equal  blocks  to 
be  assigned  to  particular  licensees.  The 
second  option  is  "dynamic  band 
segmentation,"  under  which  the 
available  spectrum  is  divided  equally  by 
the  number  of  satellite  systems 
transmitting  and  receiving  signals  in 
their  intended  orbit.  The  third  sharing 
option,  "avoidance  of  in-line 
interference  events."  allows  all  systems 
to  operate  in  the  entire  available 
spectrum,  so  long  as  they  avoid 
interfering  with  each  others'  systems,  by 
means  of  calculating  those  occasions 
when  their  satellites  and  earth  stations 
are  aligned  so  as  to  create  interference. 
Under  the  fourth  sharing  option, 
"homogeneous  constellations,"  the  FCC 
would  adopt  one  or  more  unifying 
constellation  designs  to  accommodate 
all  licensees.  The  NPRM  also  asks 
commenters  to  suggest  variations  or 
alternatives  to  the  four  options 
proposed. 

In  addition,  the  NPRM  proposes  to 
allow  blanket  licensing  of  NGSO  FSS 
earth  stations,  but  only  in  specified 


frequency  bands.  The  NPRM  also 
requires  NGSO  FSS  applicants  to 
demonstrate  compliance  with  power 
limitations  adopted  by  the  Commission 
when  it  allocated  spectrum  to  the  NGSO 
FSS  in  December  2000. 

Finally,  the  NPRM  reviews  and  seeks 
comment  on  each  proposed  service  rule 
for  the  NGSO  FSS  in  the  Ku-band 
frequencies.  The  proposed  service  rules 
include  coverage  area  requirements, 
system  license  and  license  terms,  FCC 
regulatory  classification  as  common 
carrier  or  non-common  carrier,  system 
implementation  milestones,  regulatory 
reporting  requirements,  international 
coordination,  and  a  prohibition  on  the 
sale  of  a  bare  license  for  a  profit.  The 
NPRM  also  proposes  to  require  that 
NGSO  FSS  applicants  disclose  their 
plans  to  mitigate  orbital  debris. 

Initial  Regulatory  Flexibility 
Certification 

The  Regulatory  Flexibility  Act  (RFA).» 
requires  ^at  a  regulatory  flexibility 
analysis  be  prepared  for  notice  and 
comment  rulemaking  proceedings 
unless  the  agency  certifies  that  "the  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  9 
substantial  niunber  of  small  entities."  2 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  ^  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.-*  A  small 
business  concern  is  one  which:  (a)  is 
independently  owned  and  operated;  (b) 
is  not  dominant  in  its  field  of  operation; 
and  (c)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).^ 

This  Notice  of  Proposed  Rulemaking 
[NPRM]  seeks  comment  on  various 
proposals  for  creating  a  spectrum 
assignment  approach  that  would 
accommodate  all  proposed  non- 


>  The  RFA.  5  U.S.C.  601  et  seq.,  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Public  Law  No.  104-121. 
110  Stat.  847  (1996)  (CWAAA).  Title  U  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

'5  U.S.C  605(b). 

^Id.  at  §601(6). 

*  Id.  at  §  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3).  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

^  Small  Business  Act,  15  U.S.C  632. 


geostationary  satellite  orbit  fixed 
satellite  service  (NGSO  FSS)  systems 
and  provide  service  to  consumers  as 
quickly  as  possible.  This  NPRM  also 
seeks  comment  on  proposals  for  service 
rules  to  apply  to  NGSO  FSS  systems.^ 
These  actions  are  necessary  for  the 
Commission  to  evaluate  these  proposals 
and  seek  comment  from  the  public  on 
any  other  alternatives.  The  objective  of 
this  pr(K;eeding  is  to  assign  the  NGSO 
FSS  spectrum  in  an  efficient  manner 
and  create  rules  to  ensure  systems 
implement  their  proposals  in  a  manner 
that  serves  the  public  interest.  We 
believe  that  adoption  of  the  proposed 
rules  vydll  reduce  regulatory  burdens 
and.  with  minimal  disruption  to 
existing  FCC  permittees  and  licensees, 
result  in  the  continued  development  of 
NGSO  FSS  and  other  satellite  services  to 
the  public.  If  commenters  believe  that 
the  proposed  rules  discussed  in  the 
A/PflM  require  additional  RFA  analysis, 
they  should  include  a  discussion  of  this 
in  their  comments. 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
geostationary  or  non-geostationary 
satellite  orbit  fixed-satellite  or  mobile 
satellite  service  operators.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  Communications  Services 
"Not  Elsewhere  Classified."  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.^  This  Census  Bureau  category 
is  very  broad,  and  commercial  satellite 
services  constitute  only  a  subset  of  the 
total  number  of  entities  included  in  the 
category. 

The  rules  proposed  in  this  NPRM 
apply  only  to  entities  providing  NGSO 
FSS.  Small  businesses  will  not  have  the 
financial  ability  to  become  NGSO  FSS 
system  operators  because  of  the  high 
implementation  costs  associated  with 
satellite  systems  and  services.  Since 
there  is  limited  spectrum  and  orbital 
resources  available  for  assignment,  we 
estimate  that  only  seven  applicant 
entities,  whose  applications  are 
pending,  will  be  authorized  by  the 
Commission  to  provide  these  services.^ 
None  of  the  seven  applicants  is  a  small 
business  because  each  has  revenues  in 
excess  of  $11  million  annually  or  has 
parent  companies  or  investors  that  have 
revenues  in  excess  of  $11  million 
annually. 

We  therefore  certify  that  the  rules 
proposed  in  this  NPRM  will  not  apply 
to  any  small  entities.  The  Commission's 


•See  paragraphs  50-69,  supra. 
'  13  CFR  121.201.  North  American  Industry 
Classification  System  (NAICS)  Code  51334. 
■  See  paragraph  9,  supra. 


Federal  Register  /  Vol.  66,  No.  109  /  Wednesday.  June  6,  2001  /  Proposed  Rules 


30363 


Office  of  Public  Affairs,  Reference 
Operations  Division,  will  send  a  copy  of 
this  NPRM,  including  this  certification, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
will  also  be  published  in  the  Federal 
Register. 

Procedural  Information 

Ex  Parte  Presentation.  This  is  a 
permit -but-disclose  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  provided  they  are  disclosed 
as  provided  in  Commission  Rules.  See 
generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a). 

Authority.  This  action  is  taken 
pursuant  to  sections  4(i),  7(a),  303(c). 
303(f),  303(g),  and  303(r)  of  the 
Commutnications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i),  157(a). 
303(c).  303(f).  303(g).  and  303(r). 

Comment.  Pursuant  to  Sections  1.415 
and  1.419  of  the  Commission's  rules,  47 
CFR  1.415,  1.419,  interested  parties  may 
file  comments  on  or  before  Jime  18, 
2001 ,  and  reply  comments  on  or  before 
July  19,  2001.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
paper  copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1,  1998). 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
niunbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address."  A  sample  form  and  directions 
will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  All  filings  must  be  sent  to 
the  Commission's  Secretary,  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
The  Portals,  445  Twelfth  Street,  SW., 
Room  TW-A325.  Washington,  DC 
20554. 

Parties  who  choose  to  file  by  paper 
should  also  submit  their  comments  on 
diskette.  These  diskettes  should  be 


submitted  to:  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission,  The  Portals.  445  Twelfth 
Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Microsoft  Word  for 
Windows  or  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
"read  only"  mode.  The  diskette  should 
be  clearly  labeled  with  the  commenter's 
name,  IB  Docket  No.  01-96,  type  of 
pleading  (comment  or  reply  comment),    , 
date  of  submission,  and  die  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  "Disk  Copy — Not  an  Original." 
Each  diskette  should  contain  only  one 
party's  pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.. 
Washington,  DC  20037. 

Ordering  Clauses      ~ 

Pursuant  to  Sections  4(i),  7(a),  303(c), 
303(f),  303(g),  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154(i).  157(a). 
303(c).  303(f).  303(g),  and  303(r).  this 
Notice  of  Proposed  Rulemaking  is 
hereby  adopted. 

The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center.  SHALL  SEND  a 
copy  of  this  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Paperwork  Reduction  Act 

The  Federal  Communications  ^ 

Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  New  (3060- 
XXXX). 

Title:  NGSO  FSS  Satellite  Service. 

Form  No.  :N A. 

Type  of  Collection:  New  Collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  107. 

Estimated  Time  for  Response:  3  hours. 

Total  Annual  Burden:  321  hours. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Federal  Communications 
Commission  (FCC)  and  interested 
members  of  the  public  to  ensure 
compliance  with  the  rules  adopted  for 
the  NGSO  FSS  satellite  service. 
Specifically,  the  rules  require  space 
station  applicants  to  submit 
certifications  of  compliance  with 
specific  technical  operating 
requirements  adopted  for  this  service. 
The  rules  require  space  station  licensees 
to  file  annual  reports  indicating  progress 
of  system  implementation  and 
identifying  any  system  failures,  delays 
or  difficulties.  In  addition,  entities 
granted  blanket  earth  station  licenses 
are  required  to  report  the  number 
stations  brought  into  use  each  year. 
These  rules  will  allow  the  Commission 
to  grant  licenses  in  compliance  with  the 
technical  rules  of  this  service  and  to 
ensure  continued  compliance  by 
licensees.  Without  such  information,  the 
FCC  could  not  determine  whether 
satellite  licenses  are  operating  in 
conformance  with  its  rules. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
-  part  25  as  follows: 

PART  2&-SATELUTE 
COMMUNICATIONS 

1 .  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  InterpreU  or 
applies  Section  4,  301,  302,  303.  307,  309  and 
332  of  the  Communications  Act.  as  amended, 
47  U.S.C.  154.  301,  302.  303.  307,  309  and 
332,  unless  otherwise  noted. 
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2.  Section  25.115  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§  25.11 5    Application  for  earth  station 
authorizations. 

***** 

(f)  User  transceivers  in  the  non- 
geostationary  satellite  orbit  fixed- 
satellite  service  (NGSO  FSS)  service  in 
the  11.7-12.2  GHz.  12.2-12.7  GHz  and 
14.0-14.5  GHz  bands  need  not  be 
individually  licensed.  Service  vendors 
may  file  blanket  applications  for 
transceiver  units  using  FCC  Form  312, 
Main  Form  and  Schedule  B,  and  shall 
specify  the  number  of  terminals  to  be 
covered  by  the  blanket  license.  Each 
application  for  a  blanket  license  imder 
this  section  shall  include  the 
information  described  in  §  25.146. 

3.  Section  25.146  is  amended  by 
adding  paragraphs  (g)  through  (p)  to 
read  as  follows: 

§25.146    Licensing  and  operating 
authorization  provisions  for  the  non- 
geostationary  satellite  orbit  fixed-satellite 
service  (NGSO  FSS)  in  the  tiands  10.7  GHz 
to  14.5  GHz. 
***** 

(g)  System  license.  Applicants 
authorized  to  construct  and  laimch  a 
system  of  technically  identical  non- 
geostationary  satellite  orbit  fixed 
satellite  service  satellites  will  be 
awarded  a  single  "blanket"  license 
covering  a  specified  nimiber  of  space 
stations  to  operate  in  a  specified  number 
of  orbital  planes. 

(h)  In  addition  to  providing  the 
information  specified  in  §  25.114  above, 
each  NGSO  FSS  applicant  shall  provide 
the  following: 

(1)  A  demonstration  that  the  proposed 
system  is  capable  of  providing  fixed- 
satellite  services  on  a  continuous  basis 
throughout  the  fifty  states.  Puerto  Rico 
and  the  U.S.  Virgin  Islands.  U.S.;  and 

(2)  A  demonstration  that  the  proposed 
system  be  capable  of  providing  fixed- 
satellite  services  to  all  locations  as  far 
north  as  70  deg.  latitude  and  as  far  south 
as  55  deg.  latitude  for  at  least  75%  of 
every  24-hour  period;  and 

(3)  Sufficient  information  on  the 
NGSO  FSS  system  characteristics  to 
properly  model  the  system  in  computer 
sharing  simulations,  including,  at  a 
minimum.  NGSO  hand-over  and 
satellite  switching  strategies,  NGSO 
satellite  beam  patterns,  NGSO  satellite 
antenna  patterns  and  NGSO  earth 
statioa  antenna  patterns.  In  particular, 
each  NGSO  FSS  applicant  must  explain 
the  switching  protocols  it  uses  to  avoid 
transmitting  while  passing  through  the 
geostationary  satellite  orbit  arc,  or 
provide  an  explanation  as  to  how  the 
power-flux  density  limits  in  §  25.208  are 


met  without  using  geostationary  satellite 
orbit  arc  avoidance.  In  addition,  each 
NGSO  FSS  applicant  must  provide  the 
orbital  parameters  contained  in  Section 
A.3  of  Annex  1  to  Resolution  46. 
Further,  each  NGSO  FSS  applicant  must 
provide  a  sufficient  technical  showing 
to  demonstrate  that  the  proposed  non- 
geostationary  satellite  orbit  system 
meets  the  power-flux  density  limits 
contained  in  §  25.208,  as  applicable;  and 

(4)  A  description  of  the  aesign  and 
operational  strategies  that  it  will  use,  if 
any,  to  mitigate  orbital  debris.  Each 
applicant  must  submit  a  casualty  risk 
assessment  if  planned  post-mission 
disposal  involves  atmospheric  re-entry 
of  the  spacecraft. 

(i)  Considerations  involving  transfer 
or  assignment  applications.  (1) 
"Trafficking"  in  bare  licenses  issued 
pursuant  to  paragraph  (g)  of  this  section 
is  prohibited. 

(2)  The  Commission  will  review  a 
proposed  transaction  to  determine  if  the 
circumstances  indicate  trafficking  in 
licenses  whenever  applications  (except 
those  involving  pro  forma  assignment  or 
transfer  of  control)  for  consent  to 
assignment  of  a  license,  or  for  transfer 
of  control  of  a  licensee,  involve  iacilities 
licensed  pursuant  to  paragraph  (g)  of 
this  section.  At  its  discretion,  the 
Commission  may  require  the 
submission  of  an  affirmative,  factual 
showing  (supported  by  affidavits  of  a 
person  or  persons  with  personal 
knowledge  thereof)  to  demonstrate  that 
no  trafficking  has  occurred. 

(j)  Prohibition  of  certain  agreements. 
No  license  shall  be  granted  to  any 
applicant  for  a  NGSO  system  in  the 
fiixed-satellite  service  operating  in  the 
10.7-12.7  GHz.  12.75-13.25  GHz  and 
13.75-14.5  GHz  firequency  bands  if  that 
applicant,  or  any  persons  or  companies 
controlling  or  controlled  by  the 
applicant,  shall  acquire  or  enjoy  any 
right,  for  the  purpose  of  handling  traffic 
to  or  fi'om  the  United  States,  its 
territories  or  possession,  to  construct  or 
operate  space  segment  or  earth  stations, 
or  to  interchange  traffic,  which  is 
denied  to  any  other  United  States 
company  by  reason  of  any  concession, 
contract,  understanding,  or  working 
arrangement  to  which  the  Licensee  or 
any  persons  or  companies  controlling  or 
controlled  by  the  Licensee  are  parties. 

(k)  Implementation  milestone 
schedule.  Each  NGSO  FSS  licensee  in 
the  10.7-12.7  GHz,  12.75-13.25  GHz 
and  13.75-14.5  GHz  ft^quency  bands 
will  be  required  to  enter  into  a  non- 
contingent  satellite  manufactiuing 
contract  for  the  system  within  one  year 
of  authorization,  to  complete  critical 
design  review  within  two  years  of 
authorization,  to  begin  physical 


construction  of  all  satellites  in  the 
system  within  two  and  a  half  years  of 
authorization,  to  complete  construction 
and  launch  of  the  first  two  satellites 
within  three  and  a  half  years  of  grant, 
and  to  launch  and  operate  its  entire 
authorized  system  within  six  years  of 
authorization. 

(1)  Reporting  requirements.  All  NGSO 
FSS  licensees  in  the  10.7-12.7  GHz. 
12.75-13.25  GHz  and  13.75-14.5  GHz 
frequency  bands  shall,  on  June  30  of 
each  year,  file  a  report  with  the 
International  Bureau  and  the 
Commission's  Laurel,  Maryland  field 
office  containing  the  following 
information: 

(1)  Status  of  space  station 
construction  and  anticipated  launch 
date,  including  any  major  problems  or 
delay  encountered; 

(2)  Identification  of  any  space 
station(s)  not  available  for  service  or 
otherwise  not  performing  to 
specifications,  the  cause(s)  of  these 
difficulties,  and  the  date  any  space 
station  was  taken  out  of  service  or  the 
malfunction  identified. 

(m)  Financial  requirements.  Each 
NGSO  FSS  applicant  must  demonstrate, 
on  the  basis  of  the  documentation 
contained  in  its  application,  that  it  is 
financially  qualified  to  meet  the 
estimated  costs  of  the  construction  and 
launch  of  all  proposed  space  stations  in 
its  system  and  the  estimated  operating 
expenses  for  one  year  after  the  launch 
of  the  initial  system.  Financial 
qualifications  must  be  demonstrated  in 
the  form  specified  in  §  25.140(c)  and  (d). 
In  addition,  applicants  relying  on 
current  assets  or  operating  income  must 
submit  evidence  that  those  assets  are 
separate  and  apart  from  any  funding 
necessary  to  construct  or  operate  any 
other  licensed  satellite  system.  Failure 
to  make  such  a  showing  will  result  in 
the  dismissal  of  the  application. 

(n)  Replacement  of  space  stations 
within  the  system  license  term. 
Licensees  of  NGSO  FSS  systems  in  the 
10.7-12.7  GHz,  12.75-13.25  GHz  and 
13.75-14.5  GHz  frequency  bands 
authorized  through  a  blanket  license 
pursuant  to  paragraph  (g)  of  this  section 
need  not  file  separate  applications  to 
launch  and  operate  technically  identical 
replacement  satellites  within  the  term  of 
the  system  authorization.  However,  the 
licensee  shall  certify  to  the  Commission, 
at  least  thirty  days  prior  toJaimch  of 
such  replacement{s)  that: 

(1)  The  licensee  intends  to  launch  a 
space  station  into  the  previously- 
authorized  orbit  that  is  technicdly 
identical  to  those  authorized  in  its 
system  authorization  and 

(2)  Launch  of  this  space  station  will 
not  cause  the  licensee  to  exceed  the 
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total  number  of  operating  space  stations 
authorized  by  the  Commission. 

(o)  In-orbit  spares.  Licensees  need  not 
file  sepeu-ate  applications  to  operate 
technically  identical  in-orbit  spares 
authorized  as  part  of  the  blanket  license 
pursuant  to  paragraph  (g)  of  this  section. 
However,  the  licensee  shall  certify  to 
the  Commission,  within  10  days  of 
bringing  the  in-orbit  spare  into 
operation,  that  operation  of  this  space 
station  did  not  cause  the  licensee  to 
exceed  the  total  number  of  operating 
space  stations  authorized  by  the 
Commission. 

(p)  Earth  station  reporting.  Licensees 
sh^l  submit  to  the  Commission  a  yearly 
report  indicating  the  nimiber  of  earth 
stations  actually  brought  into  service 
imder  its  blanket  licensing  authority. 
The  annual  report  is  due  to  the 
Commission  no  later  than  the  first  day 
of  April  of  each  year  and  sha^  indicate 
the  deployment  figures  for  the 
preceding  calendar  year. 

[FR  Doc.  01-14141  Filed  6-5-01;  8:45  am] 
BIUJNG  COOC  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-1184,  MM  Docket  No.  00-69, 
RM-9850,  RiM-9945  and  9946] 

Radio  Broadcasting  Services; 
Cheboygan,  Rogers  City,  Bear  Lake, 
Bellaire,  Rapid  River,  Manistique, 
Ludlngton,  Waihaila  &  Oneway,  Ml 

agency:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Commission,  in  response 
to  the  counterproposal  filed  by  D&B  and 
Fort  Bend  Broadcasting  Company 
proposing  changes  at  Rogers  City,  Bear 
Lake,  Bellaire,  Rapid  River,  Manistique, 
Ludington,  Waihaila  &  Onaway, 
Michigan,  issues  an  Order  to  Show 
Cause  to  the  licensee  of  Station  WKLA, 
Ludington,  Michigan,  as  to  why  its 
license  should  not  be  modified  to 
specify  operation  on  Channel  2  54 A  in 
lieu  of  Channel  292A.  The 
counterproposal  was  filed  in  response  to 
the  Notice  of  Proposed  Rule  Making  and 
Order  to  Show  Cause  which  proposed 
the  allotment  of  Channel  260C2  at 
Cheboygan,  Michigan,  and  the 
substitution  of  Channel  292C2  for 
Channel  260C2  at  Rogers  City, 
Michigan.  See  65  FR  30588,  May  12. 
2000. 

DATES:  Comments  must  be  filed  on  or 
before  July  2.  2001. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  to 
Show  Cause,  MM  Docket  No.  00-69, 
adopted  May  2,  2001,  and  released  May 
11,  2001.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center,  Washington,  DC.  The 
complete  text  of  this  decision  may  adso 
be  purchased  from  the  Conunission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Michigan,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  2 54 A  at  Ludington. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  01-14020  Filed  6-5-01;  8:45  am] 
BILUNO  CODE  6712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  No.  01-1291.  MM  Dodwt  No.  01-112. 
RM-10115] 

Radio  Broadcasting  Services; 
Waltsburg,  WA     ' 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Jefeey 
A.  Bruton  proposing  the  allotment  of 
Channel  2  72 A  at  Waitsburg, 
Washington,  as  that  community's  first 
local  broadcast  service.  The  coordinates 
for  Channel  272A  at  Waitsburg  are  46- 
17-17  and  117-59-18.  There  is  a  site 
restriction  12.8  Idlometers  (7.9  miles) 
east  of  the  community.  Canadian 
concurrence  will  be  requested  for  the 
allotment  of  Channel  272A  at 
Wasitsburg. 

DATES:  Comments  must  be  filed  on  or 
before  July  16,  2001,  and  reply 
comments  on  or  before  July  31,  2001. 
ADDRESSES:  Federal  Commimications 
Commission,  445  Twelfth  Street,  SW.. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Jeffrey  A.  Bruton, 
1832  Fern,  Walla  Walla,  Washington 
99362. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-112,  adopted  May  16.  2001,  and 
released  May  25,  2001.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Information 
Center,  445  Twelfth  Street.  SW.. 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractors,  International  Transcription 
Services,  Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
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one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  C311  Part  73 

Radio  broadcasting.  > 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Waitsburg,  Channel 
272A. 

Federal  Communications  Commission, 
lohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  01-14245  Filed  6-5-01;  8:45  am) 
BNJJNQ  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1290;  MM  Docket  No.  01-111;  RM- 
10020] 

Radio  Broadcasting  Services;  Alamo, 
Georgia 

agency:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  the  proposed  allotment  of 
Channel  287C3  to  Alamo.  Georgia,  as 
that  community's  first  local  aural 
transmission- service.  Coordinates  used 
for  this  proposal  are  32-1  »-29  ML  and 
82-43-23  WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  16,  2001,  and  reply 
comments  on  or  Before  July  31,  2001. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  The  Office  of  Dan 
J.  Alpert;  2120  N.  21st  Road;  Arlington, 
Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Mass  Media  Biu^au. 
(202) 418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-111.  adopted  July  16,  2001,  and 
released  July  31,  2001.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  (Room 
CY-A257).  445  Twelfth  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW., 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fix»m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding 

Alamo,  Channel  287C3. 

Federal  Communications  Commission. 
lolin  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14244  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA-01-9785] 

Notice  Of  Public  Meeting  and  Request 
for  Comments  To  Address  tiie 
Development  of  a  Booster  Seat 
Education  Plan 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Notice  of  Public  Meeting  and 
Request  for  Comments. 

SUMMARY:  On  July  10,  2001,  NHTSA  will 
hold  a  public  meeting  to  discuss  the 
development  of  a  5  year  strategic 
booster  seat  education  plan,  for 
implementation  beginning  November 
2001.  The  ifttent  of  this  meeting  is  to 
allow  the  sharing  of  viewpoints, 
information,  and  ideas  on  this  important 
subject  among  all  interested  members  of 
the  public,  including  industry, 
government,  and  advocacy  groups. 
Topics  to  be  discussed  include,  but  are 
not  limited  to,  educational  programs, 
program  effectiveness  and  evaluation, 
target  audiences,  program  delivery, 
challenges,  and  funding  sources. 
Discussion  topics  will  also  be  based  on 
written  comments  received  as  a  result  of 
this  Notice;  comments  submitted 
previously  under  a  Request  for 
Comments  for  "Child  Restraint  System 
Safety  Plan,"  Federal  Register  Notice 
published  November  27,  2000,  Docket 
Number  NHTSA  7938; 
recommendations  of  the  Blue  Ribbon 
Panel  n  ("Protecting  Our  Older  Child 
Passengers,"  web  address:  http:// 
www.actsinc.org/whatsnew_6.html);  as 
well  as  recommendations  from  the 
Association  for  the  Advancement  of 
Automotive  Medicine's  (AAAM,  web 
address:  www.carcrash.org)  meeting  on 
"Booster  Seats  for  Children:  Closing  the 
Gap  Between  Science  and  Public 
Policy,"  held  in  Washington,  DC  on 
April  23  and  24,  2001.  The  public  is 
invited  to  participate  in  the  meeting  in 
any  of  four  ways:  by  requesting  to  make 
a  presentation  at  the  meeting,  by 
submitting  written  comments  to  be 
included  in  the  public  record,  by 
submitting  suggestions  for  topics  to  be 
included  on  the  meeting  agenda,  and  by 
attending  the  meeting.  We  anticipate 
that  the  published  plan  will  lead  to  an 
increase  in  the  use  of  booster  seats  by 
improving  consumer  awareness  of  the 
safety  benefits  of  booster  seat  use,  the 
importance  of  using  booster  seats,  as 
well  as  enforcing  the  laws  in  those 
states  that  have  upgraded  their  child 
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restraint  laws  to  include  booster  seats 
for  children  4  to  8  years  old. 
DATES:  Public  Meeting:  NHTSA  will 
hold  a  public  meeting  on  July  10,  2001, 
from  10  a.m.  to  12  p.m.,  and  continuing 
bom  1  p.m.  to  3  p.m.,  if  necessary,  at 
the  below  listed  address. 

Written  Comments:  Written  requests 
to  speak  at  the  public  meeting, 
comments  to  be  submitted  for  the  public 
record,  and  suggestions  for  items  to  be 
included  in  the  meeting  agenda,  should 
be  received  at  Docket  Management  at 
the  below  address  no  later  than  July  13, 
2001. 

ADDRESSES:  Public  Meeting:  The  public 
meeting  will  be  held  in  room  2230,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590. 

Written  Comments:  Submit  written 
comments  to  the  DOT  Docket 
Management  System,  U.S.  Department 
of  Transportation,  PL  401,  400  Seventh 
Street,  SW,  Washington,  D.C.  20590- 
0001.  Comments  should  refer  to  the 
Docket  Number  (NHTSA-01-9785)  and 
be  submitted  in  two  copies.  If  you  wish 
to  receive  confirmation  of  receipt  of 
your  written  comments,  include  a  self- 
addressed,  stamped  postcard. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  pnto 
the  DOT  Docket  Management  System 
website  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  to  obtain 
instructions  for  filing  the  comment 
electronically.  In  every  case,  the 
comment  should  refer  to  the  Docket 
Number. 

Claim  of  Confidentiality  for  Written 
Comments:  Such  claims  should  be 
submitted  to  Chief  Counsel,  NCC-01, 
National  Highway  Traffic  Safety 
Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  Tami  Levitas,  Occupant 
Protection  Division,  NTS-12,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Include  Docket  Number  and 
Notice  title  with  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tami  Levitas,  at  the  above  address, 
telephone  (202)  366-0652,  Fax  (202) 
366-2766,  e-mail 
tlevitas@nhtsa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  We  are  all 
concerned  with  assuring  the  safety  of 
our  children,  our  most  precious 
resources.  With  the  cooperation  of 
numerous  partners,  including  the  child 
restraint  industry,  automotive  industry, 
citizen  activists,  non-profit 
organizations,  and  government,  we  have 
made  great  strides  during  the  past  few 
years  in  enhancing  the  safety  of  children 
riding  in  motor  vehicles.  For  example. 


all  states  now  have  laws  requiring 
children  to  be  in  child  restraints,  and 
some  of  these  laws  have  beer;  upgraded 
to  cover  the  use  of  booster  seats.  More 
and  more  children  are  riding  in  child 
restraints,  and  they  have  saved  over  300 
lives  per  year  over  the  past  five  years. 
There  has  also  been  an  increased  public 
awareness  of  the  need  to  install  child 
restraint  systems  properly  and  to  keep 
children  in  appropriate  child  restraint 
systems  as  long  as  possible. 

Despite  the  successes,  there  are  issues 
that  require  further  attention.  One  such 
area  is  the  use  of  booster  seats.  Restraint 
use  decreases  as  children  get  older. 
While  restraint  use  for  infants  is  97 
percent,  and  for  toddlers  (ages  1  through 
4)  is  91  percent,  restraint  use  for 
children  ages  5  through  15  decreases  to 
72  percent.  These  are  children 
approximately  ages  4  to  8.  This  age 
group  accounts  for  25  percent  of  all 
fatalities  among  children  under  age  15. 

The  Transportation  Recall 
Enhancement,  Accountability  and 
Documentation  (TREAD)  Act,  enacted  in 
November  2000,  charged  the  Secretary 
of  Transportation  with  developing  a  five 
year  strategic  plan  to  reduce  deaths  and 
injuries  caused  by  failure  to  use  the 
appropriate  booster  seat  in  the  4  to  8 
year  old  age  group  by  25  percent. 
TREAD  requires  that  this  plan  be 
implemented  in  November  2001. 

In  addition  to  the  general  public,  the 
agency  invites  such  groups  as  the 
booster  seat  manufacturers,  data 
collection/insurance  groups,  child 
advocacy  groups,  etc.,  to  submit 
comments  on  this  notice.  All  written 
comments  shall  be  in  English. 
Comments  must  not  exceed  15  pages  in 
length,  but  necessary  attachments  may 
be  appended  to  these  submissions 
without  regard  to  the  15-page  limit  (49 
CFR  553.21).  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

Amendments  to  comments  received 
under  Request  for  Comments  "Child 
Restraint  System  Safety  Plan"  published 
in  the  November  27,  2000  Federal 
Register  (Docket  Number  NHTSA-7938) 
are  also  welcomed. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  two  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  Tami  Levitas  at  the  above 
address.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 


the  agency's  confidential  business 
information  regulation  (49  CFR  part 
512). 

Further  information  on  booster  seats 
can  be  obtained  by  going  to  the  NHTSA 
web  site  at  www.nhtsa.dot.gov. 

On  July  10,  2001,  NHTSA  will 
conduct  a  public  meeting  to  provide  a 
forum  for  all  interested  persons  to 
discuss  the  issues  set  out  above.  Some 
of  the  topics  to  be  discussed  at  the 
meeting  include: 

1.  What  type(s)  of  educational 
programing  should  be  developed  to 
increase  booster  seat  use? 

2.  What  types  of  educational 
programing  will  have  the  biggest  impact 
on  increasing  booster  seat  use? 

3.  What  do  you  see  as  the  single 
greatest  challenge  in  educating  the 
public  about  booster  seat  use?  How  do 
we  overcome  this  challenge? 

4.  Who  are  the  primary  target 
audiences  for  booster  seat  education? 
Please  identify  specific  segments  of  the 
population. 

5.  What  is  the  best  method  of  program 
delivery  (e.g.  mass  communication, 
classroom  setting;  electronic  medium, 
etc.)? 

6.  With  whom  should  NHTSA  partner 
to  develop  this  plan? 

7.  What  role  should  private  sector 
entities  (i.e.  auto  manufacturers,  child 
restraint  manufacturers,  retail  outlets, 
etc.)  play  in  this  program? 

8.  What  are  potential  funding  sources 
for  program  activities? 

9.  What  criterion(a)  do  people  use 
when  selecting  a  booster  seat? 

10.  What  are  the  different  types  of 
booster  seats? 

11.  How  do  the  different  types  of 
booster  seats  compare  in  terms  of: 
featiu^s,  cost,  ease  of  use,  etc.? 

12.  Other  topics  will  be  based  on 
comments  received  from  this 
annoimcement. 

If  you  wish  to  make  a  presentation  at 
the  meeting,  please  contact  Tami  Levitas 
at  the  above  mailing  address  or 
telephone  number  by  July  2,  2001.  If 
your  presentation  will  include  slides, 
motion  pictures,  or  other  visual  aids, 
please  so  indicate  and  NHTSA  will 
make  the  proper  equipment  available. 
Presenters  should  bring  at  least  one 
copy  of  their  presentation  to  the  meeting 
so  that  NHTSA  can  readily  include  the 
material  in  the  public  record.  Those 
speaking  at  the  public  meeting  should 
limit  the  length  of  their  presentations  to 
10  minutes.  Due  to  time  limitations,    • 
NHTSA  may  have  to  limit  the  number 
of  presenters  per  organization.  NHTSA 
will  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter, 
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telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Tami  Levitas. 

Since  Section  14  of  the  TREAD  Act 
charged  NHTSA  with  "Improving  the 
safety  of  child  restraints,"  this  is  the 
first  of  several  Federal  Register  notices 
to  be  published  that  will  advise  of 
public  meetings,  request  for  comments, 
and/or  advise  of  notice  of  proposed 
rulemaking  on  topics  such  as  child  seat 
labeling,  child  restraint  ratings  system, 
and  booster  seat  study. 

I've  Submitted  Comments  Before  Under 
Similar  Topics,  What  About  Those 
Comments? 

Amendments  to  comments  received 
under  Request  for  Comments  "Child 
Restraint  System  Safety  Plan"  published 
in  the  November  27.  2000,  Docket 
Number  NHTSA-7938,  Federal  Register 
are  also  welcomed. 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctiy  filed  in  the 
Docket,  please  include  the  Docket 
Number  of  this  document  (NHTSA-Ol- 
9785)  in  your  comments.  Submit  all 
written  comments  to  the  Docket 
Management  at  the  above  address. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  N4anagement  to 
notify  you  upon  its  receipt  of  yoiu 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  yoiu'  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Coimsel.  NCC- 
01,  National  Highway  Traffic  Safety 
Administration,  Room  5219.  400 
Seventh  Sti«et.  SW..  Washington.  DC 
20590.  Include  a  cover  letter  supplying 
the  information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  Part  512). 

In  addition,  send  two  copies  from 
which  you  have  deleted  the  claimed 
confidential  business  information  to 
Docket  Management,  Room  PL^Ol.  400 
Seventh  Street.  SW..  Washington.  DC 
20590. 


Will  the  Agency  Consider  Late 
Comments? 

In  our  response,  we  will  consider  all 
comments  that  Docket  Management 
receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  under  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Fiulher. 
some  people  may  submit  late  comments. 
Accordingly,  we  reconunend  that  you 
periodically  check  the  Docket  for  new 
material. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  by 
visiting  Docket  Management  in  person 
at  Room  PL-401,  400  Seventh  Street, 
SW.,  Washington,  DC  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday. 

You  may  also  see  the  conunents  on 
the  Internet  by  taking  the  following 
steps: 

a.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov). 

b.  On  that  page,  click  on  "search." 

c.  On  the  next  page  [[http:// 
dms.dot.gov/search/)  type  in  the  foin- 
digit  Docket  Number  shown  at  the 
beginning  of  this  dociunent  (9785). 
Click  on  "search." 

d.  On  the  next  page,  which  contains 
Docket  summary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
download  the  comments. 

Authority:  49  U.S.C.  30111.  30117,  30168; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Marilena  Amoni, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs. 

IFR  Doc.  01-14284  Filed  6-5-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  To  List  the  Plant  Botrychlum 
llneare  (Slender  Moonwort)  as 
Threatened 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  12-month  petition 
finding. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  aimounce  a 
12-month  finding  for  a  petition  to  list 
Botrychium  lineare  (slender  moonwort) 
as  threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
AJfter  reviewing  all  available  scientific 
and  commercial  information,  we  have 
determined  that  listing  this  species  is 
warranted  but  precluded  by  other  higher 
priority  actions. 

This  decision  is  based  on  the  niunber, 
variety,  and  significance  of  threats 
affecting  the  species.  Botrychium  lineare 
is  ciurenUy  known  from  a  total  of  nine 
populations  in  Colorado,  Montana, 
Oregon,  and  Washington.  Various 
populations  of  this  taxon  are  threatened 
by  a  variety  of  factors  including:  habitat 
destruction  and  fragmentation  from  road 
construction  and  maintenance, 
including  herbicide  spraying, 
recreational  activities,  grazing  and 
trampling  by  wildlife  and  livestock, 
development,  timber  harvest,  and 
competition  from  non-native  plant       < 
species.  Upon  publication  of  this  notice 
of  12-month  petition  finding, 
Botrychium  lineare  will  be  added  to  our 
candidate  species  list. 
DATES:  The  finding  announced  in  this 
document  was  made  on  March  9,  2001. 
Comments  and  information  may  be 
submitted  until  further  notice. 
ADDRESSES:  You  may  submit  data, 
information,  comments,  or  questions 
concerning  this  finding  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  Snake  River  Basin  Office.  1387 
S.  Vinnell  Way,  Room  368,  Boise,  Idaho 
83709.  You  may  inspect  the  petition 
finding,  supporting  data,  and  comments 
by  appointment  during  normal  business 
hours  at  the  Snake  River  Basin  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ruesink,  Supervisor  (see 
ADDRESSES  section)  (telephone  208/378- 
5243;  facsimile  208/378-5262). 
SUPPLEMENTARY  INFORMATION: . 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requfres  that, 
for  any  petition  to  revise  the  List  of 
Threatened  and  Endangered  Species 
containing  substantial  scientific  and 
commercial  information  that  listing  may 
be  warranted,  we  make  a  finding  within 
12  months  of  the  date  of  the  receipt  of 
the  petition  on  whether  the  petitioned 
actions  is — (i)  not  warranted,  (ii) 
warranted,  or  (iii)  warranted  but 
precluded  from  immediate  proposal  by 
other  higher  priority  efforts  to  revise  the 
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List  of  Threatened  and  Endangered 
Species.  Section  4(b)(3)(C)  requires  that 
petitions  for  which  requested  action  is 
found  to  be  warranted  but  precluded 
should  be  treated  as  though  resubmitted 
on  the  date  of  such  finding,  i.e., 
requiring  a  subsequent  finding  to  be 
made  within  12  months.  Such  12-month 
findings  are  to  be  published  promptly  in 
the  Federal  Register. 

On  July  28,  1999,  we  received  a 
petition  dated  July  26, 1999,  from  the 
Biodiversity  Legal  Foundation.  The 
petitioner  requested  us  to  list 
Botrychium  lineare  as  endangered  or 
threatened  and  to  designate  critical 
habitat  within  a  reasonable  period  of 
time  following  the  listing.  The 
petitioner  submitted  biological, 
distributional,  historical,  and  other 
information  and  scientific  references  in 
support  of  the  petition. 

On  May  10,  2000  (65  FR  30048),  we 
published  a  90-day  petition  finding 
concluding  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 
Accordingly,  we  initiated  a  istatus 
review  pursuant  to  section  4(b)(3)(B)  on 
the  petitioned  action. 

We  have  reviewed  the  petition,  and 
based  on  the  best  scientific  and 
commercial  information  available,  we 
believe  that  sufficient  information  is 
currently  available  to  support  a  finding 
that  listing  Botrychium  lineare  as 
threatened  is  warranted,  but  that  a 
proposed  rule  at  this  time  is  precluded 
by  work  on  other  higher  priority  listing 
actions. 

Section  4(b)  of  the  Act  states  that  we 
may  make  warranted  but  precluded 
findings  only  if  we  find  that  (1)  an 
immediate  proposed  rule  is  precluded 
by  other  pending  actions,  and  (2) 
expeditious  progress  is  being  made  on 
other  listing  actions.  Due  to  the  large 
amount  of  litigation  we  face,  primarily 
over  critical  habitat,  we  are  working  on 
numerous  listing  actions  mandated  by 
corn!  orders  and  settlement  agreements. 
Complying  with  these  orders  and 
settlement  agreements  will  consume 
nearly  all  or  all  of  our  listing  budget  for 
FY  2001.  Any  funding  we  may  have 
available  for  discretionary  listing 
actions  will  likely  be  allocated  for 
emergency  listings  only.  However,  we 
can  continue  to  place  species  on  the 
candidate  species  list  (Jamie  Clark, 
Service,  in  litt.  2000). 

I  Biology  and  Ecology 

I      A  member  of  the  adder's-tongue 
family  (Ophioglossaceae),  Botrychium 
lineare  is  a  small  perennial  fern  with  a 
pale  green  leaf  (trophophore)  bom  6  to 
18  centimeters  (2  to  7  inches)  long.  Leaf 
segments  are  typically  linear  and 


divided  or  forked  at  the  ends.  The 
sporophore  (spore-bearing  structiue)  is  1 
to  2  times  the  length  of  the  trophophore 
with  a  single  main  axis.  Both  the 
sporophore  and  the  trophophore  arise 
from  an  erect  subterranean  stem.  Spores 
mature  primarily  in  late  June  and  July. 
Similar  to  other  Botrychium  species,  the 
tiny,  lightweight  spores  may  be 
disseminated  by  wind,  water,  or 
possibly  by  animal  vectors  (Zika  et  al. 
1995). 

■  Surveys  and  field  identification  of 
moonworts  are  complicated  by  their 
biology.  The  plants  are  small,  difficult 
to  find,  and  are  usually  scarce.  They 
cannot  be  positively  identified  in  their 
immatiu«  states.  Fronds  may  appear 
above  ground  dining  some  growing 
seasons,  or  may  not  appear  at  all  during 
unfavorable  seasons  (Vanderhorst  1997). 
Botrychium  lineare  was  initially 
described  in  1994  and  is  considered  to 
be  one  of  the  more  distinctive  of  the 
moonworts  (Wagner  and  Wagner  1994). 
The  nearest  relative  of  B.  lineare  is 
thought  to  be  B.  campestre,  a 
widespread  species  that  is  typically 
found  at  lower  elevations  (Wagner  and 
Wagner  1994).  Recent  genetic  studies 
have  shown  that  although  B.  lineare  is 
closely  related  to  B.  campestre,  it  is  a 
distinct  taxon  (Farrar  2000).  The  B. 
lineare  populations  in  Colorado, 
Oregon,  Montana,  and  Washington  are 
all  genetically  distinct  from  one  another, 
which  suggests  a  long  period  of 
isolation  that  is  consistent  with  truly 
rare  species  (Donald  Farrar,  Iowa  State 
University,  in  litt.  2000). 

In  the  United  States,  Botrychium 
lineare  is  ciurentiy  known  from  a  total 
of  nine  populations:  three  in  Colorado 
(El  Paso  and  Lake  coimties),  two  in 
Oregon  (Wallowa  County),  three  in 
Montana  (Glacier  Coimty),  and  one  in 
Washington  (Ferry  County).  In  addition 
to  the  nine  currendy  known  B.  lineare 
populations,  there  are  four  historic  B. 
lineare  population  sites  in  the  United 
States  and  two  in  Canada.  Populations 
previously  known  from  Idaho 
(Boundary  County),  Montana  (Lake 
County),  California  (Fresno  County). 
Colorado  (Boulder  Coimty),  and  Canada 
(Quebec  and  New  Brunswick),  have  not 
been  seen  for  at  least  20  years  and  may 
be  extirpated  (Wagner  and  Wagner 
1994).  The  90-day  petition  finding  for 
this  species  (65  FR  30048)  mentions  a 
population  previously  known  from  Inyo 
County,  California.  However,  we  believe 
that  the  information  regarding  the 
location  of  this  population  (as  published 
in  Wagner  and  Wagner  1994)  is 
incorrect,  and  that  this  site  is  probably 
in  Fresno,  not  Inyo,  County  (Tim 
Thomas,  Service,  pers.  comm.  1999). 


The  total  number  of  individuals  for  all 
9  occupied  sites  is  about  190  (Edna  Rey- 
Vizgirdas.  Service,  in  litt.  2000). 
However,  this  number  should  be  viewed 
as  an  estimate  since  Botrychium  species 
do  not  always  come  up  every  year  and 
exist  below  ground  for  most  of  their  life 
cycle.  Populations  range  in  size  from  2 
to  100  individuals  (E.  Rey-Vizgirdas,  in 
litt.  2000).  Only  3  populations  contain 
more  than  15  individuals.  Of  the  three 
largest  populations,  two  are  found  in 
Montana  (Glacier  National  Park  and 
Blackfeet  Indian  Reservation)  and  one 
occurs  in  Colorado  (Pikes-San  Isabel 
National  Forest).  Of  the  remaining  six  B. 
lineare  populations,  four  occin  on 
Federal  land,  including  the  Pike-San 
Isabel  National  Forest  (Colorado), 
Glacier  National  Park  (Montana).  ^ 

Wallowa-Whitman  National  Forest 
(Oregon),  and  Colville  National  Forest 
(Washington).  One  population  occurs  on 
private  land  in  Lostine  Canyon,  Oregon, 
which  is  a  private  inholding  within  the 
Wallowa-Whitman  National  Forest.  The 
B.  lineare  site  in  Lake  County,  Colorado, 
is  currently  only  known  from  a 
,  herbarium  specimen  consisting  of  two 
B.  lineare  plants  collected  in  1992  at 
approximately  3,243  meters  (m)  (10.640 
feet  (ft))  near  Leadville.  Colorado.  This 
specimen  was  previously  misidentified 
as  B.  minganense  (Toby  Spribille, 
Kootenai  National  Forest,  in  litt.  2000). 
No  B.  lineare  plants  were  found  at  this 
site  when  it  was  surveyed  in  August 
2000  (T.  Spribille,  in  litt.  2000). 

All  Botrychium  species  are  believed 
to  be  obligately  dependent  on 
mycorrhizal  fungi  (the  symbiotic 
association  of  a  fungus  with  the  roots  of 
a  vascular  plant)  throughout  their  life 
cycle.  A  fungal  associate  is  present 
within  the  plant  at  the  earliest  stages  of 
development,  and  there  are  no  reports  of 
successful  completion  of  the 
Botrychium's  life  cycle  without 
mycorrhizal  fungi.  Very  little 
information  exists  regarding  the 
specificity  or  habitat  requirements  of  the 
mycorrhizal  fungi  that  are  associated 
with  moonworts  (Vanderhorst  1997). 
Similar  to  orchids.  Botrychium  species 
can  remain  dormant  for  1  or  more  years, 
and  cannot  be  identified  with  certainty 
in  their  immatiue  stages.  The  ecology  of 
moonworts  and  their  vulnerability  to 
management  activities  such  as 
prescribed  fire  are  not  well  understood 
(Zika  et  al.  1995;  Vanderhorst  1997). 

The  habitat  for  Botrychium  lineare 
has  been  described  as  "deep  grass  and 
forbs  of  meadows,  under  trees  in  woods, 
and  on  shelves  on  limestone  cliffs, 
mainly  at  higher  elevations'  (Wagner 
and  Wagner  1994),  but  they  also  state 
that  to  describe  a  typical  habitat  for  this 
species  would  be  problematic  since  the 
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known  sites  are  so  different.  A  specific 
habitat  description  for  the  species  is 
difficidt  because  of  its  current  and 
historically  disjunct  distribution  ranging 
from  sea  level  in  Quebec  to  nearly  3,000 
m  (9,840  ft)  in  Boulder  County, 
Colorado.  Botrychium  spores  are  small 
and  lightweight  enough  to  be  carried  by 
air  currents.  This  dispersal  mechanism 
may  explain  the  broad  and  often 
disjimct  distribution  patterns  exhibited 
by  moonworts  (Vanderhorst  1997). 

This  species  is  foimd  in  a  variety  of 
montane  forest  or  meadow  habitats. 
Three  of  the  known  Montana 
Botrychium  lineare  populations  occur 
on  roadsides  in  early  serai  habitat  (i.e., 
open  habitat  dominated  by  low-growing 
forbs  (herbs)  rather  than  shrubs  or  trees] 
(T.  Spribille,  in  lift.  2000).  Other  B. 
lineare  sites  occur  in  grass-to  forb- 
dominated  openings  in  forests 
characterized  by  cone-bearing  trees  such 
as  pine,  spruce,  and  fir  species  (Paula 
Brooks.  Wallowa- Whitman  National 
Forest,  in  litt.  2000).  At  these  occupied 
sites,  B.  lineare  occurs  with  niunerous 
associated  species  including  Fragaria 
virginiana  (strawberry),  Antennaria  spp. 
(pussy-toes),  Galium  boreale  (northern 
bedstraw),  Potentilla  spp.  (cinquefoil), 
Symphoricarpos  albus  (snowberry), 
Vaccinium  spp.  (huckleberry), 
Calamagrostis  spp.  (reedgrass),  Festuca 
spp.  (fescue),  Picea  engelmaimii 
(Engelmann  spruce).  Thuja  plicata 
(western  red  cedar),  Pseudotsuga 
menziesii  (Douglas-fir),  Pinus  ponderosa 
(ponderosa  pine),  Pinus  contorta 
(lodgepole  pine),  and  Populus 
tremuloides  (aspen)  (Steve  Tapia,  Pike- 
San  Isabel  National  Forest.  iji7jtt.  2000; 
Kathleen  Ahlenslager,  Colville  National 
Forest,  in  litt.  2000;  E.  Rey-Vizgirdas, 
pers.  obs.,  2000).  Other  Botrychium 
species,  including  B.  ascendens 
(upward-lobed  moonwort),  B. 
crenulatum  (wavy  moonwort),  B. 
minganense  (Mingan  Island  moonwort), 
B.  lunaria  (common  moonwort),  and  B. 
montanum  (mountain  moonwort),  may 
also  occiu-  within  or  near  habitat 
occupied  by  B.  lineare.  It  is  common  for 
several  Botrychium  species  to  occur 
together  in  what  has  been  called  "genus 
communities"  by  researchers,  a 
sympatric  pattern  of  distribution  which 
is  unexplained  (Vanderhorst  1997). 

Summary  of  Factors  Affecting  the 

dpccics 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 


4(a)(1).  These  factors  and  their 
application  to  Botrychium  lineare  are  as 
follows: 

A.  The  present  or  threatened 
destpuction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Botrychium  lineare  is  threatened  by 
impacts  associated  with  recreational 
activities.  For  example,  since  the 
Hurricane  Creek  B.  lineare  site 
(Wallowa-Whitman  National  Forest)  is 
adjacent  to  a  popular  hiking  and  pack 
trail,  it  may  be  affected  by  recreational 
impacts  such  as  trampling  or  campfires. 
This  site  has  been  used  for  camping 
since  it  is  relatively  flat  and  close  to  the 
trailhead,  and  campfire  rings  were 
observed  in  the  area  (P.  Brooks,  pers. 
comm.  2000).  The  Hurricane  Creek  B. 
lineare  population  may  also  be 
threatened  by  livestock  trampling  (i.e., 
by  pack  animals),  erosion,  and  exotic 
weeds  (Oregon  Natural  Heritage 
Program  1999).  The  Lostine  Canyon  site, 
which  occm^  on  a  private  inholding 
within  the  Wallowa- Whitman  National 
Forest,  is  potentially  threatened  by 
development,  timber  harvest,  and 
recreational  activities  (P.  Brooks,  pers. 
comm.  2000). 

Two  Botrychium  lineare  sites,  one  in 
Glacier  National  Park  and  one  on  the 
Blackfeet  Indian  Reservation  in 
Montana,  are  located  on  roadsides 
where  they  may  be  affected  by  road 
maintenance  activities,  herbicide 
spraying,  mowing,  or  by  vehicles  that 
pull  off  the  road  to  look  at  wildlife  (T. 
Spribille,  in  litt.  2000;  Tara  Williams, 
Glacier  National  Park,  in  litt.  2000). 
Although  such  activities  are  ongoing 
and  have  likely  affected  these  sites  in 
the  past,  the  degree  of  distiirbance  and 
the  timing  of  these  activities  may  affect 
the  survival  and  reproduction  of  this 
species.  For  example,  road  maintenance 
activities  that  occur  prior  to  spore 
maturation  and  dispersal  covdd 
adversely  affect  the  reproduction  of  B. 
lineare.  Herbicide  spraying  recently 
conducted  along  the  road  where  B. 
lineare  occiirs  on  the  Blackfeet  Indian 
Reservation  killed  much  of  the  roadside 
vegetation  (Mary  Weatherwax,  Blackfeet 
Environmental  Office,  pers.  comm. 
2000).  This  site  is  the  largest  known  B. 
lineare  population  and  contains  100 
plants  (T.  Spribille,  in  litt.  2000).  The 
effects  of  this  spraying  on  B.  lineare  are 
currently  unknown.  Future  surveys 
should  provide  more  information  on  the 
status  of  this  population.  The  residual 
effect  of  herbicide  spraying  on  B.  lineare 
is  unknown.  Some  herbicides  are 
known  to  be  resident  in  the  soil  for  long 
periods  of  time,  affecting  the  plants  that 
persist  there  (65  FR  7339). 

The  Botrychium  lineare  site  in  Lake 
County,  Colorado  (near  Leadville)  is 


apparently  located  within  a  Superfund 
site  (T.  Spribille,  in  litt.  2000).  This  site 
is  currently  threatened  by  activities  and 
associated  disturbance  related  to  the 
construction  of  a  concrete  conduit.  An 
asphalt  bike  path  through  the  upper 
portion  of  the  site  was  completed  in  July 
2000,  and  major  construction  and 
excavation  to  install  the  concrete 
conduit  was  observed  in  August  2000. 
Although  other  Botrychium  species, 
including  B.  lunaria  and  B.  minganense, 
were  found  at  this  site,  no  B.  lineare 
plants  were  observed  despite  intensive 
surveys  conducted  in  August  2000  (T. 
Spribille,  in  litt.  2000). 

Of  the  two  Botrychium  lineare 
populations  on  the  Pike-San  Isabel 
National  Forest  (Colorado),  the  larger 
population  (based  on  nimiber  of 
individuals)  occurs  in  a  meadow  with  a 
utility  pole  (power  line)  approximately 
30  m  (100  ft)  from  the  Pikes  Peak  toll 
road.  Maintenance  of  this  power  line 
could  potentially  threaten  the  B.  lineare 
population,  but  such  maintenance 
would  have  to  be  coordinated  with 
Forest  staff  (S.  Tapia,  in  litt.  2000). 
Although  the  toll  road  itself  is  heavily 
used,  the  B.  lineare  site  is  located  along 
the  lower  half  of  the  road  and  receives 
little  recreational  use  (S.  Tapia,  pers. 
comm.  1999). 

Habitat  succession  and  fire 
suppression  may  threaten  Botrychium 
lineare.  However,  the  relationship  of 
habitat  succession  and  fire  suppression 
to  the  persistence  of  B.  lineare  is 
unclear.  For  example,  in  a  biological 
assessment  for  sensitive  plants  in  the 
Lostine  River  canyon,  a  U.S.  Forest 
Service  (Forest  Service)  botanist  notes 
that  "Botrychium  species  seem  to  be 
foimd  in  areas  that  receive  natural 
disturbances  such  as  fire  and  landslides 
but  we  are  not  yet  able  to  predict  what 
disturbance  interval  or  successional 
stage  best  suits  them"  (Hustafa  1999). 
Controlled  (prescribed)  fires  or  wildfires 
coixld  also  affect  habitat  for  B.  lineare, 
but  the  response  of  this  species  to  fire 
is  not  currently  known.  In  some  cases, 
wildfires  or  controlled  fires  create  high 
ground  temperatiues  which  may 
sterilize  the  soil  and  eliminate  fungal 
species  that  are  necessary  for  the 
survival  of  moonworts  (Zika  1992).  We 
are  not  aware  of  any  plans  to  implement 
controlled  burning  programs  in  B. 
lineare  habitat  at  this  time. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  plant  is  not  a  source  for 
himian  food,  nor  is  it  currently  of 
commercial  horticulture  interest. 
Therefore,  overutilization  is  not 
considered  to  be  a  threat  to  this  species 
at  the  present  time. 
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C.  Disease  or  predation.  While  disease 
is  not  currently  known  to  be  a  threat  to 
Botrychium  lineare,  populations  may  be 
affected  by  grazing  by  livestock  or 
wildlife.  The  specific  effects  of  grazing 
on  the  species  are  unknown,  although  if 
grazing  by  livestock  or  wildlife  species 
occurs  prior  to  the  maturation  and 
release  of  spores,  the  capacity  for  sexual 
reproduction  of  affected  plants  may  be 
compromised.  For  example,  the 
proximity  of  both  B.  lineare  populations 
in  Oregon  to  trails  and  developed 
recreation  sites  f  ould  result  in  grazing 
by  horses  or  other  domestic  animals. 
One  B.  lineare  site  (on  the  Colville 
National  Forest)  occurs  within  a  grazing 
allotment  but  is  fenced  to  exclude 
livestock  (K.  Ahlenslager.  in  litt.  2000). 
Although  open  range  grazing  is  common 
on  the  Blackfeet  Indian  Reservation,  the 
B.  lineare  population  on  the  Reservation 
appeared  to  be  ungrazed  when  it  was 
discovered  in  July  2000  by  a  Forest 
Service  botanist  (T.  Spribille,  in  litt. 
2000).  Botrychium  lineare  has  not  been 
observed  in  areas  with  obvious 
disturbance  by  livestock  (K. 
Ahlenslager,  in  litt.  2000;  T.  Spribille,  in 
litt.  2000). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Botrychium 
lineare  is  considered  a  sensitive  species 
in  Regions  2,5,  and  6  of  the  Forest 
Service,  which  include  extant  and 
historical  B.  lineare  sites  found  in 
Colorado,  Oregon,  Washington,  and 
California  (Forest  Service  1999.  2000; 
Joanna  Clines.  Sierra  National  Forest,  in 
litt.  2000).  The  Forest  Service  has 
regulations  that  address  the  need  to 
protect  these  sensitive  species,  as  well 
as  candidate,  and  federally  listed 
species  (e.g.,  the  National  Forest 
Management  Act).  Forest  Service 
Regions  1  and  4,  which  include  extant 
and  historical  sites  found  in  Montana 
and  Idaho,  do  not  have  B.  lineare  on 
their  regional  sensitive  species  lists 
(Teresa  Prendusi,  Forest  Service,  in  litt. 
2000;  Steve  Shelly,  Forest  Service,  in 
litt.  2000);  the  species  in  these  regions, 
therefore,  is  not  given  any  special 
consideration.  However,  the  Forest 
Service  does  prohibit  the  collection  of 
any  native  plants  without  a  permit  on 
Forest  Service  lands.  Botrychium  lineare 
is  not  on  Canada's  list  of  threatened  or 
vulnerable  species,  so  there  is  no  special 
protection  for  this  species  in  Canada 
(Canadian  Wildlife  Service  2000). 

Monitoring  of  some  (but  not  all) 
Botrychium  lineare  populations  on 
Federal  lands  has  been  initiated. 
Monitoring  helps  to  identify  threats  and 
management  actions  that  may  be 
necessary  to  control  habitat  degradation 
and  protect  the  species.  Only  one  site, 
which  occurs  on  the  Colville  National 


Forest,  has  been  fenced  to  protect  the 
species  from  livestock  grazing. 
However,  some  of  the  B.  lineare  sites  on 
Federal  lands  are  threatened  by  exotic 
weeds,  herbicide  spraying,  trampling, 
and  road  construction  and  maintenance 
(see  Factors  A  and  E  for  additional 
information). 

The  National  Park  Service  (Park 
Service)  has  policies  to  promote  the 
conservation  of  federally  listed  or 
candidate  species  and  other  rare  or 
sensitive  species  within  park 
boundaries  (T.  Williams,  in  litt.  2000). 
However,  as  discussed  previously,  the 
two  Botrychium  lineare  sites  in  Glacier 
National  Park  are  located  on  roadsides 
where  they  may  be  subject  to  road 
maintenance  activities  or  potential 
damage  from  vehicles.  Therefore,  long- 
term  protection  of  these  sites  may  be 
difficult  due  to  their  location  (i.e.. 
adjacent  to  roads,  which  are  potentially 
a  source  of  recurring  disturbance). 

Although  Botrychium  lineare  is 
considered  to  be  rare  and  imperiled  by 
the  State  natural  heritage  programs  in 
Colorado,  Montana,  Oregon,  and 
Washington,  the  State  heritage  program 
rankings  are  not  legal  designations  and 
do  not  confer  State  regulatory  protection 
to  this  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Non- 
native  plant  species  may  threaten 
habitat  occupied  by  Botrychium  lineare. 
Exotic  species  have  been  observed  in 
the  vicinity  of  B.  lineare  populations  in 
Colorado  (S.  Tapia,  in  litt.  2000), 
Montana  (T.  Spribille,  in  litt.  2000), 
Oregon  (Oregon  Natural  Heritage 
Program  1999),  and  Washington  (K. 
Ahlenslager,  in  litt.  2000).  Non-native 
plant  species  can  compete  with  native 
plant  species  for  resources  such  as 
space,  nutrients,  and  water,  and  can 
replace  them.  As  a  result,  the  effects  of 
non-native  species  may  be  especially 
serious  for  native  taxa  that  have 
extremely  small  population  sizes,  such 
as  B.  lineare. 

The  amoimt  of  habitat  occupied  by 
Botrychium  lineare  is  extremely  small. 
Total  habitat  size  for  all  extant  sites, 
except  for  the  Leadville  and  one  Pikes 
Peak,  Colorado,  site,  is  approximately 
1.15  hectares  (ha)  (2.85  acres  (ac)),  and 
nearly  all  of  the  sites  are  smaller  than 
465  square  meters  (5000  square  feet). 
The  B.  lineare  plants  at  the  smaller 
Pikes  Peak  site  have  not  been  located  in 
the  last  few  years,  and  only  two  plants 
were  previously  known,  so  the  actual 
amount  of  occupied  habitat  is  likely  to 
be  extremely  small.  No  B.  lineare  plants 
were  found  at  the  Leadville  site  in  2000, 
so  it  is  not  possible  to  estimate  the 
amount  of  occupied  habitat.  Of  the  two 
B.  lineare  sites  in  Oregon,  the  Lostine 


Canyon  site  occupies  an  area  of 
approximately  10  x  10  m  (30  x  30  ft) 
(Wagner  and  Wagner  1994),  and  the 
Hurricane  Creek  site  is  found  in  an  area 
up  to  1  ha  (2.5  ac)  in  size  (Oregon 
Natural  Heritage  Program  1999).  The 
site  in  Washington  (on  the  Colville 
National  Forest)  occupies  an  area  of 
approximately  15  x  30  m  (50  x  100  ft) 
(K.  Ahlenslager,  in  litt.  2000).  The  larger 
of  the  two  B.  lineare  populations  on  the 
Pike-San  Isabel  National  Forest  occupies 
an  area  of  approximately  35  x  10  m  (115 
X  30  ft)  (Carpenter  1996a.  1996b; 
Colorado  Natural  Heritage  Program 
1999).  Botrychium  lineare  populations 
range  in  size  from  2  to  100  plants,  with 
only  3  populations  supporting  more 
than  15  individuals. 

The  small  size  of  existing  Botrychium 
lineare  populations  makes  this  species 
vulnerable  to  extirpation  due  to  random 
naturally  occurring  events.  A  single 
random  event  could  extirpate  a 
substantial  portion  or  all  of  the 
individuals  at  a  given  site.  Also, 
changes  in  gene  frequencies  within 
small,  isolated  populations  can  lead  to 
a  loss  of  genetic  variability  and  a 
reduced  likelihood  of  long-term 
viability  (Franklin  1980;  Soule  1980; 
Lande  and  Barrowclough  1987). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  the  species. 
Only  nine  populations  of  Botrychium 
lineare  are  known  to  exist,  and  the  small 
amount  of  occupied  habitat  and  few 
individuals,  combined  with  ongoing 
threats,  make  this  species  vulnerable  to 
extinction.  All  of  the  remaining  sites 
that  support  B.  lineare  are  small  and 
fragmented,  and  the  various  sites  are 
vulnerable  to  impacts  from  factors 
including  herbicide  use,  recreational 
activities,  competition  from  non-native 
vegetation,  road  construction  and 
maintenance,  development,  timber 
harvest,  and  incidental  loss  from 
trampling  or  grazing  by  wildlife  or 
livestock.  Also,  all  of  these  populations 
are  particularly  susceptible  to  extinction 
from  random  events  because  of  their 
extremely  small  size.  Existing  regulatory 
mechanisms  are  inadequate  to  protect 
this  taxon. 

We  conclude  that  the  overall 
magnitude  of  threats  to  Botrychium 
lineare  throughout  its  range  is  moderate 
and  the  overall  immediacy  of  these 
threats  is  non-imminent.  Botrychium 
lineare  is  considered  a  species  without 
subspecies  classification.  Pursuant  to 
our  Listing  Priority  Guidance  (48  FR 
43098),  a  species  for  which  threats  are 
moderate  and  non-imminent  is  assigned 
a -Listing  Priority  Number  of  11.  While 
we  conclude  that  listing  of  Botrychium 
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lineare  is  warranted,  an  immediate 
proposal  to  list  is  precluded  by  other 
higher  priority  listing  actions.  During 
fiscal  year  2001,  we  must  spend  nearly 
all  of  our  Listing  Program  funding  to 
comply  with  court  orders  and  judicially 
approved  settlement  agreements,  which 
are  now  our  highest  priority  actions. 
Botrychium  lineare  will  be  added  to  the 
list  of  candidate  species  upon 
publication  of  this  notice  of  12-month 
finding.  We  will  continue  to  monitor  the 
status  of  the  slender  moonwort  and 
other  candidate  species.  Should  an 
emergency  situation  develop  with  one 
or  more  of  these  species,  we  will  act  to 
provide  immediate  protection,  if 
warranted. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AG99 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Determination  of 
Critical  Habitat  for  the  O'ahu  'Elepaio 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  We,  the  U.  S.  Fish  and 
Wildlife  Service  (Service),  propose 
designation  of  critical  habitat  for  the 
O'ahu  'elepaio,  a  bird,  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed  critical 
habitat  consists  of  five  units  whose 
boundaries  encompass  a  total  area  of    - 
approximately  26,853  hectares  (ha) 


(66,354  acres  (ac))  on  the  island  of 
O'ahu,  Hawai'i. 

Critical  habitat  identifies  specific 
areas,  both  occupied  and  unoccupied, 
that  are  essential  to  the  conservation  of 
a  listed  species  and  that  may  require 
special  management  considerations  or 
protection.  The  primary  constituent 
elements  for  the  O'ahu  'elepaio  are 
those  habitat  components  that  are 
essential  for  the  primary  biological 
needs  of  foraging,  nesting,  rearing  of 
young,  intra-specific  communication, 
roosting,  dispersal,  genetic  exchange,  or 
sheltering.  All  areas  proposed  as  critical 
habitat  for  the  O'ahu  'elepaio  contain 
one  or  more  of  the  primary  constituent 
elements. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts.  We  may  revise  this 
proposal  to  incorporate  or  address  new 
information  received  during  the 
comment  period. 
DATES: 

Conunents 

We  will  consider  comments  from  all 
interested  parties  received  by  August  6, 
2001. 

Public  Hearings 

Requests  for  public  hearing  must  be 
received  by  July  23,  2001. 
ADDRESSES: 

Comments 

Send  written  comments  on  this 
proposed  rule  to  Paul  Henson,  Field 
Supervisor,  Pacific  Islands  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard, 
Room  3-122,  Box  50088,  Honolulu, 
Hawai'i  96850. 

Availability  of  Documents 

Supporting  docimientation  and 
references  used  in  the  preparation  of 
this  proposed  rule  and  all  comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  in  the 
Pacific  Islands  Fish  and  Wildlife  Office 
in  Honolulu  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  or  Eric 
VanderWerf,  Biologist,  U.S.  Fish  and 
Wildlife  Service  at  the  above  address 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  archipelago  consists  of 
eight  main  islands  and  the  numerous 
shoals  and  atolls  of  the  northwestern 
Hawaiian  Islands.  The  islands  were 
formed  sequentially  by  basaltic  lava  that 
emerged  from  a  hot  spot  in  the  earth's 


crust  located  near  the  current 
southeastern  coast  of  the  island  of 
Hawai'i  (Steams  1985).  O'ahu.  the  third 
oldest  main  island,  is  2.5  million  to  3.5 
million  years  old  and  is  heavily 
weathered.  O'ahu  has  two  principal 
mountain  ranges,  the  Ko'olau  and  the 
Wai'anae  Mountains,  separated  by  a 
gently  sloping  plateau.  The  Ko'olau 
Mountains  extend  60  kilometers  (km) 
(37  miles  (mi))  born  northwest  to 
southeast  along  the  eastern  half  of  the 
island.  The  windward  (northeastern) 
slope  of  these  mountains  is 
characterized  by  steep  cliffs  and  short 
ridges  less  than  6  km  (4  mi)  long.  The 
leeward  (southwestern)  slope  is 
characterized  by  parallel  ridges  as  long 
as  18  km  (11  mi),  alternating  with  steep- 
sided  stream  valleys.  The  peak  elevation 
in  the  Ko'olau  Mountains  occurs  at  Pu'u 
Konahua-nui  (955  meters  (m);  3,105  feet 
(ft)).  The  drier  Wai'anae  Mountains  run 
from  northwest  to  southeast  in  a  32-km 
(20-mi)  arc  along  the  western  half  of 
O'ahu,  in  the  rainshadow  of  the  Ko'olau 
Range.  Both  the  windward  and  leeward 
slopes  of  the  Wai'anae  Mountains  are 
characterized  by  steep  cliffs  and  ridges 
less  than  5  km  (3  mi)  in  length.  The 
peak  elevation  occurs  at  Mt.  Ka'ala 
(1.230  m;  4,025  ft).  Approximately  36 
percent  (134,300  acres)  of  O'ahu  is 
forested  (Buck  et  al.  1988).  Of  these 
forested  lands,  approximately  49 
percent  is  primarily  native  forest 
dominated  by  koa  [Acacia  koa)  and 
'ohi'a  [Metrosideros  polymorpha),  with 
the  remainder,  51  percent,  dominated 
by  introduced  species,  e.g.,  common 
guava  [Psidium  guajava).  strawberry 
guava  [P.  cattleianum),  christmasberry 
(Scbinus  terebinthifolius),  mango 
[Mangifera  indica),  and  several  species 
of  eucalypts  (Buck  et  al.  1988). 

The  O'ahu  'elepaio  [Chasiempis 
sandwichensis  ibidis)  is  a  small  forest- 
dwelling  bird  (12.5  grams  (0.43  ounces)) 
average  weight;  15  centimeters  (6 
inches)  total  body  length),  and  is  a 
member  of  the  monarch  flycatcher 
family  Monarchidae  (VanderWerf  1998). 
It  is  dark  brown  above  and  white  below, 
with  light  brown  streaks  on  the  breast. 
The  tail  is  long  (6.5  cm,  2.6  in.)  and 
often  held  up  at  an  angle.  Adults  have 
conspicuous  white  wing  bars,  a  white 
rump,  and  white  tips  on  the  tail 
feathers.  The  throat  is  white  with  black 
markings  in  both  sexes,  but  males  tend 
to  have  more  black  than  femeiles, 
especially  on  the  chin.  Juveniles  and 
subadults  are  rufous  above  and  on  the 
breast,  with  a  white  belly  and  rusty 
wing-bars.  The  bill  is  medium-length, 
straight,  and  black,  with  the  base  of  the 
lower  mandible  bluish-gray  in  adults 
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and  yellow  in  juveniles.  The  legs  and 
feet  are  dark  gray  and  the  iris  is  dark 
brown.  Males  average  approximately  10 
percent  larger  than  females  in  wing 
length,  tarsus  length,  and  weight,  but 
bill  length  does  not  differ  between  the 
sexes  (VanderWerf  1998). 

Three  subspecies  of  'elepaio  are 
recognized,  each  endemic  to  a  single 
island:  The  O'ahu  'elepaio;  the  Hawai'i 
'elepaio  (Chasiempis  sandwichensis 
sandwichensis);  and  the  Kaua'i  'elepaio 
(C.  s.  sclateri).  The  forms  on  different 
islands  are  similar  in  ecology  and 
behavior,  but  differ  somewhat  in 
coloration  and  vocalizations  (Conant 
1977,  van  Riper  1995,  VanderWerf 
1998).  The  taxonomy  used  in  this  rule 
follows  Pratt  et  al.  (1987)  and  Pyle 
(1997),  in  which  all  forms  are  regarded 
as  subspecies,  but  the  form  on  each 
island  was  originally  described  as  a 
separate  species.  The  O'ahu  form  was 
known  as  C.  s.  gayi  (Wilson  1891)  until 
Olson  (1989)  pointed  out  that  the 
epithet  ibidis  (Stejneger  1887)  has 
priority.  The  'elepaio  comprises  a 
monotypic  genus  that  is  endemic  to  the 
Hawaiian  archipelago  (VanderWerf 
1998).  Its  closest  relatives  are  other 
monarch  flycatchers  bom  the  Pacific 
region  (Pratt  et  al.  1987,  Sibley  and 
Ahlquist  1985). 

O'ahu  'elepaio  occur  in  a  variety  of 
forest  types,  but  are  most  common  in 
riparian  vegetation  along  streambeds 
and  in  mesic  forest  with  a  tall  canopy 
and  a  well-developed  understory 
(Shallenberger  and  Vaughn  1978, 
VanderWerf  ef  al.  1997).  Population 
density  is  roughly  50  percent  lower  in 
shorter  dry  forest  on  ridges  (VanderWerf 
et  al.  1997).  They  are  not  currently 
found  in  very  wet,  stimted  forest  on 
windswept  summits  or  in  very  dry 
shrub  land,  but  these  areas  may  be  used 
by  individuals  dispersing  among 
populations.  Forest  structiue  appears  to 


be  more  important  to  'elepaio  than  plant 
species  composition  (VanderWerf  et  al. 
1997),  and  imlike  many  Hawaiian  forest 
birds,  'elepaio  have  adapted  well  to 
disturbed  forest  composed  of  introduced 
plants  (Conant  1977,  VanderWerf  ef  al. 
1997,  VanderWerf  1998).  Fifty-five 
percent  of  the  current  range  is 
dominated  by  introduced  plants  and  45 
percent  is  dominated  by  native  plants 
(Hawai'i  Heritage  Program  1991).  This 
observation  does  not  imply  that  'elepaio 
prefer  introduced  plant  species,  but 
simply  reflects  a  preference  by  'elepaio 
for  riparian  vegetation  in  valleys  and  the 
high  degree  of  habitat  distiu'bance  and 
abundance  of  introduced  plants  in 
riparian  areas  (VanderWerf  et  al.  1997). 
Of  the  45  percent  dominated  by  native 
plants,  23  percent  is  categorized  as  wet 
forest,  17  percent  as  mesic  forest,  and  5 
percent  as  dry  forest,  shrub  land,  and 
cliffs  (Hawai'i  Heritage  Program  1991). 

Plant  species  composition  in  'elepaio 
habitat  varies  considerably  depending 
on  location  and  elevation,  but  some  of 
the  most  common  native  plants  in  areas 
where  'elepaio  occur  are  'ohi'a,  papala 
kepau  (Pisonia  umbellifera),  lama 
(Diospyros  sandwicensis),  mamaki 
(Pipturus  albidus),  kaidu  (Sapindus 
Oahuensis),  hame  [Antidesma 
platyphyllum],  and  'ala  Pouteria 
sandwicensis),  and  some  of  the  most 
common  introduced  plants  are  guava, 
strawberry  guava,  kukui  (Aleurites 
moluccana),  mango,  Christmasberry, 
and  ti  (Cordyline  terminalis) 
(VanderWerf  et  ay.  1997,  VanderWerf 
1998). 

The  current  population  of  O'ahu 
'elepaio  is  approximately  1,982  birds 
disbibuted  in  six  core  subpopulations 
and  several  smaller  subpopulations 
(Table  1 ,  Figure  1 ;  VanderWerf  et  al.  in 
press).  The  only  previous  population 
estimate  (200-500  birds;  Ellis  et  al. 
1992)  was  not  accurate  because  little 


information  was  available  when  the 
estimate  was  made.  The  number  of  birds 
is  divided  about  evenly  between  the 
Wai'anae  Mountains  in  the  west  and  the 
Ko'olau  Mountains  in  the  east,  with 
three  core  subpopulations  in  each 
mountain  range.  At  least  10  tiny 
remnant  subpopulations  consisting 
mostly  or  entirely  of  males  remain  in 
both  the  Wai'anae  and  Ko'olau 
mountains  (Table  1).  These 
subpopulations  were  much  larger  or 
continuous  with  other  subpopulations 
in  the  past,  but  because  of  their  very 
small  size,  skewed  sex  ratio,  and 
geographic  isolation,  these  relicts  likely 
will  disappear  in  a  few  years  as  the  last 
adults  die. 

The  breeding  population,  about  1,774 
birds,  is  less  than  the  total  population 
because  of  a  male-biased  sex  ratio;  only 
84  percent  of  territorial  males  have 
mates  in  large  populations  (n  =  147,  E. 
VanderWerf  impubl.  data),  and  many 
small,  declining  populations  contain 
mostly  males  (Table  1).  The  effective 
population  size  is  probably  even  smaller 
than  the  breeding  population  because  of 
the  geographically  fragmented 
distribution  (Grant  and  Grant  1992). 
Natal  dispersal  distances  in  elepaio  are 
usually  less  than  one  km  (0.62  mi)  and 
adults  have  high  site  fidelity 
(VanderWerf  1998),  but  most  elepaio 
populations  on  O'ahu  are  separated  by 
many  kilometers  of  unsuitable  urban  or 
agricultural  habitat.  There  may  be  some 
exchange  among  subpopulations  within 
each  moimtain  range,  but  dispersal 
across  the  extensive  pineapple  fields 
that  separate  the  Wai'anae  and  Ko'olau 
mountains  is  unlikely.  While  the 
current  distribution  superficially 
appears  to  constitute  a  metapopulation, 
it  is  uncertain  if  dispersal  occurs  among 
subpopulations. 


Table  1  .—Estimated  Size  and  Area  of  O'ahu  'Elepaio  Subpopulations 

[Data  trom  VanderWerl  et  al.  (in  press).  Letters  before  each  subpopulation  correspond  to  those  on  Figure  1. 


Subpopulation 


Total 

Breeding 

Araa 

population 

population 

(ha) 

size 

size 

458 

418 

1.170 

340 

310 

532 

123 

112 

459 

18 

4 

256 

6 

0 

20 

7 

2 

49 

3 

0 

21 

2 

0 

7 

3 

2 

14 

1 

0 

6 

475 

432 

1.063 

265 

242 

523 

226 

206 

1.396 

Wai'anae  Mountains: 

A.  southern  Wai'anae  (Honouliull  Preserve,  Lualuaiel  Naval  Magazine)  . 
8.  Schofield  Barracks  West  Range 

C.  Makaha,  Wai'anae  Kai  Valleys 

D.  Pahole,  KahanahaikI 

E.  Schofield  Baracks  South  Range 

F  Makua  Valley 

G.  Ka'ala  Natural  Area  Resen/e 

H.  Makaleha  Gul^ 

I.  Kuaokala .^ 

J.  Kaluakauila  Guteh 

Ko'olau  Mountains: 

K.  southern  Ko'olau  (Pia,  Wailupe,  Kapakahi,  Kuli'ou'ou,  Wai'alae  Nui) 

L.  Waikane,  Kahana  Valleys  

M.  central  Ko'olau  (Moanalua,  north  and  south  Halawa,  'Aiea,  Kalauao) 
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Table  1  .—Estimated  Size  and  Area  of  O'ahu  'Elepaio  Subpopulations— Continued 

[Data  from  VanderWerf  et  al.  (in  press).  Letters  before  eacfi  subpopulation  correspond  to  tfiose  on  Figure  1 .] 


Sut}population 


N.  Palolo  Valley  .. 
O.  Waihee  Valley 

P.  Manoa  

Q.  Hau'ula 

R.  Walanu  Valley 


Total 


Total 

population 

size 


46 
5 
2 
1 
1 


1,982 


Breeding 

population 

size 


42 
4 
0 
0 
0 


1,774 


BILUNG  CODE  4310-SS-M 


Area 
(ha) 


78 
32 
19 

4 
8 


5,657 
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Before  humans  arrived,  forest  covered 
about  127,000  ha  (313,690  ac)  on  O'ahu 
(Figure  2;  Hawai'i  Heritage  Program 
1991),  and  it  is  likely  that  'elepaio  once 
inhabited  much  of  that  area 
(VanderWerf  et  al.  in  press).  Reports  by 
early  naturalists  indicate  that  'elepaia 
were  once  widespread  and  abimdant  on 
O'ahu.  Bryan  (1905)  called  the  O'ahu 
'elepaio  "the  most  abundant  Hawaiian 
species  on  the  mountainside  all  the  way 
from  the  sea  to  well  up  into  the  higher 
elevations."  Perkins  (1903)  remarked  on 
its  "universal  distribution  *  *  *,  from 
the  lowest  bounds  to  the  uppermost 
edge  of  continuous  forest."  Seale  (1900) 
stated  the  'elepaio  was  "the  conmionest 
native  land  bird  to  be  found  on  the 
island,"  while  MacCaughey  (1919) 
described  it  as  "the  most  abundant 


representative  of  the  native  woodland 
avifauna"  and  "abundant  in  all  parts'of 
its  range."  The  historical  range  of  the 
O'ahu  'elepaio  thus  apparently  included 
most  forested  parts  of  the  island,  and  it 
was  formerly  abundant. 

Despite  its  adaptability,  the  O'ahu 
'elepaio  has  seriously  declined  since  the 
arrival  of  humans,  and  it  has 
disappeared  from  many  areas  where  it 
was  formerly  common  (Shallenberger 
1977,  Shallenberger  and  Vaughn  1978, 
Williams  1987,  VanderWerf  et  al.  1997). 
The  aggregate  geographic  area  of  all 
current  subpopulations  is 
approximately  5,657  ha  (13,972  ac; 
Table  1).  The  O'ahu  'elepaio  thus 
currently  occupies  only  about  4  percent 
of  its  original  prehistoric  range,  and  its 
range  has  declined  by  roughly  96 


percent  since  humans  arrived  in  Hawai'i 
1,600  years  ago  (Kirch  1982).  In  1975, 
'elepaio  inhabited  approximately  20,900 
ha  (51.623  ac)  on  O'ahu,  almost  fom- 
times  the  area  of  the  current  range 
(Figiure  2;  VanderWerf  et  al.  in  press). 
The  range  of  the  O'ahu  'elepaio  has  thus 
declined  by  roughly  75  percent  in  the 
last  25  years. 

Much  of  the  historical  decline  of  the 
O'ahu  'elepaio  can  be  attributed  to 
habitat  loss,  especially  at  low 
elevations.  Fifty-six  percent  of  the 
original  prehistoric  range  has  been 
developed  for  urban  or  agricultural  use, 
and  practically  no  'elepaio  remain  in 
developed  areas  (VanderWerf  et  al.  in 
press). 
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However,  many  areas  of  O'ahu  that 
recently  supported  'elepaio  and  still 
contain  apparently  suitable  forest 
habitat  are  currently  unoccupied, 
demonstrating  that  habitat  loss  is  not 
the  only  threat.  Recent  declines  in 
O'ahu  'elepaio  populations  are  due  to  a 
combination  of  low  adult  survival  and 
low  reproductive  success.  Both  annual 
adult  survival  and  reproductive  success 
are  lower  on  O'ahu  (0.76,  0.33, 
respectively)  than  in  a  large,  stable 
population  of  another  subspecies  of 
'elepaio  at  Hakalau  Forest  National 
Wildlife  Refuge  on  Hawai'i  Island  (0.85, 
0.62;  VanderWerf  1998).  The  main  cause 
of  reduced  adult  smvival  on  O'ahu 
appears  to  be  diseases,  particularly 
avian  pox  {Poxvirus  avium)  and  avian 
malaria  (Plasmodium  relictum),  which 
are  carried  by  the  introduced  southern 
house  mosquito  (Culex 
quinquefasciatus).  Annual  survival  of 
birds  with  active  avian  pox  lesions  (60 
percent]  was  lower  than  annual  stuvival 
of  healthy  birds  (80  percent;  E. 
VanderWerf  unpubl.  data).  Malaria  is  a 
serious  threat  to  many  Hawaiian  forest 
birds  (Warner  1968,  van  Riper  et  al. 
1986,  Atkinson  et  al.  1995),  but  its  effect 
on  'elepaio  has  not  been  investigated. 

The  primary  reason  for  low 
reproductive  success  is  nest  predation 
by  the  introduced  black  rat  (Rattus 
rattus).  An  experiment  in  which 
automatic  cameras  were  wired  to 
artificial  'elepaio  nests  containing  quail 
eggs  showed  that  a  black  rat  was  the 
predator  in  all  10  predation  events 
doounented  (VanderWerf  in  press). 
Control  of  rats  with  snap  traps  and 
diphacinone  (an  anticoagulent 
rodenticide)  bait  stations  was  effective 
at  improving  'elepaio  reproductive 
success,  resulting  in  an  85  percent 
increase  in  nest  success  and  a  127 
percent  increase  in  fledglings  per  pair 
compared  to  control  areas  (VanderWerf 
1999).  Reproductive  success  of  'elepaio 
is  also  affected  by  disease.  Pairs  in 
which  at  least  one  bird  had  pox  lesions 
produced  fewer  fledglings  than  healthy 
pairs  or  those  in  which  at  least  one  bird 
had  recovered  from  pox  (E.  VanderWerf, 
impubl.  data).  Many  birds  with  active 
pox  did  not  even  attempt  to  nest,  and 
infected  birds  were  sometimes  deserted 
by  their  mate. 

A  comprehensive  treatment  of  the  life 
history  and  ecology  of  the  'elepaio  is 
provided  by  VanderWerf  (1998),  from 
which  much  of  the  information  below  is 
taken.  'Elepaio  are  non-migratory  and 
defend  all-purpose  territories  year- 
roimd.  The  average  territory  size  on 
O'ahu  was  2.0  ha  (4.94  ac)  in  forest 
composed  of  introduced  plant  species 
(Conant  1977),  but  territory  size  likely 
varies  with  vegetation  structure. 


Population  density  on  O'ahu  was  50 
percent  lower  in  short  forest  on  ridges 
than  in  tall  riparian  forest  along 
streambeds  (VanderWerf  et  al.  1997), 
and  for^e  related  subspecies  on 
Hawai'i,  territory  size  was  50  percent 
larger  in  more  distiu'bed  forest  with  an 
open  canopy  and  grass  understory. 

O'ahu  'elepaio  are  socially 
monogamous,  and  approximately  63 
percent  of  pairs  remain  together  each 
year  (E.  VanderWerf,  unpubl.  data).  Site 
fidelity  is  high,  with  96  percent  of  males 
and  67  percent  of  females  remaining  on 
the  same  territory  from  year  to  year. 
Annual  survival  of  healthy  adults  is 
high,  approximately  85  percent  in  males 
and  70  percent  in  females  (E. 
VanderWerf,  impubl.  data).  Yoimg  birds 
wander  (or  float)  while  they  attempt  to 
acquire  a  territory  and  a  mate. 

The  nesting  season  usually  extends 
frtim  mid  February-May,  but  active 
nests  have  been  found  from  January- 
July  (VanderWerf  1998).  Nest  site 
selection  is  not  specialized,  and  nests 
have  been  found  in  a  variety  of  plants, 
including  6  native  species  and  13 
introduced  species  (E.  VanderWerf, 
impubl.  data).  The  nest  is  a  finely- 
woven,  free-standing  cup  made  of 
rootlets,  bark  strips,  leaf  skeletons, 
lichen,  and  spider  silk,  and  is  placed  in 
a  fork  or  on  top  of  a  branch  (Conant 
1977,  VanderWerf  1998).  Both  sexes 
participate  in  all  aspects  of  nesting,  but 
the  female  plays  a  larger  role  in  nest 
building  and  the  male  provides  more 
food  for  the  nestlings.  Clutch  size  is  1 
to  3  eggs,  usually  2 ,  and  eggs  hatch  after 
18  days.  The  nestling  period  is  16  days. 
Fledglings  are  fed  by  their  parents  for 
more  than  a  month  after  leaving  the 
nest,  and  may  remain  in  the  natal 
territory  for  up  to  9  months,  until  the 
start  of  the  next  breeding  season. 
Fecundity  (reproductive  rate)  is  low; 
even  if  nest  predators  are  removed  the 
mean  number  of  fledglings  per  pair  is 
0.75  per  year  (VanderWerf  1999).  O'ahu 
'elepaio  will  re-nest  once  or  twice  after 
failure,  but  they  rarely  attempt  to  re-nest 
if  the  first  nest  is  successful.  Other  than 
introduced  predators,  storms  with  heavy 
rain  and  strong  winds  are  the  most 
conunon  cause  of  nest  failure. 

The  diet  and  foraging  behavior  of 
'elepaio  are  extremely  varied.  The  diet 
consists  of  a  wide  range  of  arthropods, 
particularly  insects  and  spiders,  and 
includes  introduced  species  such  as 
fruit  flies  (Tephritidae;  VanderWerf 
1998).  Large  prey,  such  as  moths  and 
caterpillars,  are  beaten  against  a  branch 
before  being  eaten.  In  a  study  on 
Hawai'i  Island,  VanderWerf  (1993, 
1994)  found  that  'elepaio  foraged  at  all 
heights  on  all  available  plant  species, 
and  that  they  caught  insects  irom  a 


variety  of  substrates,  including  the 
ground  and  fallen  logs  (2  percent), 
trunks  (5  percent),  branches  (24 
percent),  twigs  (38  percent),  foliage  (20 
percent),  and  in  the  air  (11  percent). 
'Elepaio  are  versatile  and  agile  in 
pursuit  of  prey,  using  a  diversity  of 
foraging  behaviors  that  is  among  the 
highest  recorded  for  any  bird,  including 
perch-gleaning  (48  percent),  several 
forms  of  flight-gleaning  (30  percent), 
hanging  (11  percent),  aerial  flycatching 
(7  percent),  and  active  pursuit  (4 
percent)  (VanderWerf  1994). 

Previous  Federal  Action 

We  were  petitioned  by  Mr.  Vaughn 
Sherwood  on  March  22, 1994,  to  list  the 
O'ahu  'elepaio  as  an  endangered  or 
threatened  species  with  critical  habitat. 
The  November  15, 1994,  Animal  Notice 
of  Review  (59  FR  58991)  classified  the 
O'ahu  'elepaio  (then  Chasiempis 
sandwichensis  gayi)  as  a  category  1 
candidate.  Category  1  candidates  were 
those  species  for  which  we  had 
sufficient  data  in  our  possession  to 
support  a  listing  proposal.  On  June  12, 
1995  (60  FR  30827),  we  published  a  90- 
day  petition  finding  stating  that  the 
petition  presented  substantial 
information  that  listing  may  be 
warranted.  On  February  28, 1996  (61  FR 
7596),  and  September  19,  1997  (62  FR 
49398),  we  published  notices 
discontinuing  candidate  category 
designations,  and  the  O'ahu  'elepaio 
was  listed  as  a  candidate  species. 
Candidate  species  are  those  for  which 
we  have  on  file  sufficient  information 
on  biological  vulnerability  and  threats 
to  support  proposals  to  list  as 
threatened  or  endangered.  On  October  6, 
1998  (63  FR  53623),  we  pubhshed  the 
proposed  rule  to  list  the  O'ahu  'elepaio 
as  an  endangered  species.  Because  C.  s. 
gayi  is  a  synonym  of  C.  s.  ibidis,  the 
proposed  rule  constituted  the  final  12- 
month  finding  for  the  petitioned  action. 
On  April  18,  2000  (65  FR  20760),  we 
published  the  final  rule  to  list  the  O'ahu 
'elepaio  as  an  endangered  species. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  Our  regulations  (50  CFR 
424.12(a)(1))  also  state  that  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  activity  and  the 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
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to  the  species.  In  the  proposed  listing 
rule  we  indicated  that  designation  of 
critical  habitat  for  the  O'ahu  'elepaio 
was  not  prudent  because  we  believed  a 
critical  habitat  designation  would  not 
provide  any  additional  benefit  beyond 
that  provided  through  listing  as 
endangered.  Based  partly  on  comments 
we  received  on  the  proposed  listing  rule 
and  on  recent  court  rulings  which 
address  the  prudency  standard,  in  the 
final  listing  rule  we  determined  that  a 
critical  habitat  designation  for  the  O'ahu 
'elepaio  was  prudent  because  such  a 
designation  could  benefit  the  species 
beyond  listing  as  endangered  by 
extending  protection  under  section  7  of 
the  Act  to  currently  unoccupied  habitat 
and  by  providing  informational  and 
educational  benefits. 

Although  we  determined  in  the  final 
listing  rule  that  critical  habitat 
designation  for  the  O'ahu  'elepaio 
would  be  prudent,  we  also  indicated  in 
the  final  listing  rule  that  we  were  not 
able  to  develop  a  proposed  critical 
habitat  designation  for  the  O'ahu 
'elepaio  at  that  time  due  to  budgetary 
and  workload  constraints.  However,  on 
June  28,  2000,  the  United  States  District 
Court  for  the  District  of  Hawai'i 
established,  in  the  case  of  Conservation 
Council  for  Hawai'i  v.  Babbitt,  CIV.  NO. 
00-00001  HG-BMK,  a  timetable  to 
designate  critical  habitat  for  the  O'ahu 
'elepaio,  and  ordered  that  the  Service 
publish  the  final  critical  habitat 
designation  by  October  31,  2001.  This 
proposed  rule  responds  to  the  court's 
order. 

On  November  9,  2000,  we  mailed 
letters  to  32  landowners  on  O'ahu 
informing  them  that  the  Service  was  in 
the  process  of  designating  critical 
habitat  for  the  O'ahu  'elepaio  and 
requesting  from  them  information  on 
management  of  lands  that  currently  or 
recently  (within  the  past  25  years) 
supported  O'ahu  'elepaio.  The  letters 
contained  a  fact  sheet  describing  the 
O'ahu  'elepaio  and  critical  habitat,  a 
map  showing  the  historic  and  current 
range  of  the  O'ahu  'elepaio,  and  a 
questionnaire  designed  to  gather 
information  about  land  management 
practices,  which  we  requested  be 
returned  to  us  by  November  27,  2000. 
We  received  11  responses  to  our 
landowner  mailing  with  varying  types 
and  amounts  of  information  on  ciurent 
land  management  activities.  Some 
responses  included  detailed 
management  plans,  provided  new 
information  on  locations  where  'elepaio 
have  been  observed  recently,  and 
described  management  activities  such  as 
fencing,  hunting,  public  access,  fire 
management,  methods  for  controlling 
Invasive  weeds  and  introduced 


predators,  and  collaboration  with 
conservation  researchers.  In  addition, 
we  met  with  several  landowners  and 
managers,  including  the  U.S.  Army  and 
the  Hawai'i  State  Division  of  Forestry 
and  Wildlife,  to  obtain  more  specific 
information  on  management  activities 
and  suitability  of  certain  habitat  areas 
for  'elepaio.  "The  information  provided 
in  the  responses  and  during  meetings 
was  considered  and  incorporated  into 
this  proposed  rule. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5)(A)  of  the  Act  as — (i)  the 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  foimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (II)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation,"  as  defined  by  the  Act, 
means  the  use  of  all  methods  and 
procedures  that  are  necessary  to  bring 
an  endangered  or  a  threatened  species  to 
the  point  at  which  listing  under  the  Act 
is  no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "the  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  regulatory  protection  to  lands 
designated  as  critical  habitat.  Because 
consultation  under  section  7  of  the  Act 
does  not  apply  to  activities  on  private  or 
other  non-Federal  lands  that  do  not 
involve  a  Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  under  the  Act 
against  such  activities. 


Critical  habitat  also  provides  non- 
regulatory  benefits  to  the  species  by 
informing  the  public  and  private  sectors 
of  areas  that  are  important  for  species 
recovery  and  where  conservation 
actions  would  be  most  effective. 
Designation  of  critical  habitat  can  help 
focus  conservation  activities  for  a  listed 
species  by  identifying  areas  that  contain 
the  physical  and  biological  features  that 
are  essential  for  conservation  of  that 
species,  and  can  alert  the  public  as  well 
as  land-managing  agencies  to  the 
importance  of  those  areas.  Critical 
habitat  also  identifies  areas  that  may 
require  special  management 
considerations  or  protection,  and  may 
help  provide  protection  to  areas  where 
significant  threats  to  the  species  have 
been  identified  or  help  to  avoid 
accidental  damage  to  such  areas. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  and  using 
the  best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  lifiB  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)).  Section 
3(5)(C)  of  the  Act  states  that  not  all  areas 
that  can  be  occupied  by  a  species  be 
designated  as  critical  habitat  unless  the 
Secretary  determines  that  all  such  areas 
are  essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species." 

Section  4(b)(2)  of  tne  Act  requires  that 
we  take  into  consideration  the  economic 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  July  1,  1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  decisions  made  by  the 
Service  represent  the  best  scientific  and 
commercial  data  available,  it  requires 
that  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  use  primary  and  original 
sources  of  information  as  the  basis  for 
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recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should  be  the  listing  rule 
for  the  species.  Additional  information 
may  be  obtained  from  a  recovery  plan, 
articles  in  peer-reviewed  journals, 
conservation  plans  developed  by  states 
and  counties,  scientific  status  siuT^eys 
and  studies,  and  biological  assessments 
or  other  unpublished  materials  (i.e., 
gray  literature). 

Section  4  requires  that  we  designate 
critical  habitat  based  on  what  we  know 
at  the  time  of  the  designation.  Habitat  is 
often  dynamic,  however,  and 
populations  may  move  from  one  area  to 
another  over  time.  Fiuthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  all  should  understand  that 
critical  habitat  designations  do  not 
signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Habitat  areas 
outside  the  critical  habitat  designation 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  imder  section  7(a)(1)  and 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  It  is  possible  that  federally 
funded  or  assisted  projects  affecting 
listed  species  outside  their  designated 
critical  habitat  areas  could  jeopardize 
those  species.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  and  recovery  efforts  if  new 
information  available  to  these  planning 
efforts  calls  for  a  different  outcome. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
§424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
featiu^s  that  are  essential  for  the 
survival  and  recovery  of  the  Oahu 
elepaio.  This  information  included: 
peer-reviewed  scientific  publications 
(Conant  1977;  Banko  1981;  VanderWerf 
1993. 1994,  1998,  in  press;  VanderWerf 
et  ai.  1997,  in  press);  the  final  listing 
rule  for  the  O'ahu  'elepaio  (65  PR 
20760);  unpublished  reports  by  the 
Hawaii  State  Division  of  Forestry  and 
Wildlife  (VanderWerf  1999);  the  Hawaii 


Natiu^  Heritage  Program  database;  the 
Sightings  database  from  the  Occurrence 
and  Status  of  Birds  in  Hawaii  project 
maintained  at  Bishop  Museum  in 
Honolulu;  the  Oahu  Forest  Bird  Survey 
conducted  in  1991  by  the  Hawaii  State 
Division  of  Forestry  and  Wildlife;  field 
trip  reports  in  the  Elepaio  (journal  of  the 
Hawaii  Audubon  society);  and 
responses  to  the  Oahu  elepaio  critical 
habitat  outreach  package  mailed  to 
Federal,  State,  and  private  land 
managers  and  landowners. 

The  distribution  and  abundance  of  the 
O'ahu  'elepaio  have  declined  seriously 
in  the  last  few  decades  (Williams  1987; 
O'ahu  'elepaio  final  listing  rule,  65  FR 
20760;  VanderWerf  et  al.  in  press).  The 
area  ciurently  occupied  by  the  O'ahu 
'elepaio  represents  only  about  four 
percent  of  the  species'  original  range, 
and  the  distribution  has  contracted  into 
numerous  small  fragments  (Figiu«  2). 
Moreover,  the  remaining  elepaio 
subpopulations  are  small  and  isolated, 
comprising  six  core  subpopulations  that 
contain  between  100  and  500  birds,  and  . 
numerous  small  renuiant 
subpopulations,  most  of  which  contain 
fewer  than  10  birds  (Table  1).  Even  if 
the  threats  responsible  for  the  decline  of 
the  elepaio  were  controlled,  the  existing 
subpopulations  would  be  unlikely  to 
persist  because  their  small  sizes  make 
them  vulnerable  to  extinction  due  to  a 
variety  of  natural  processes.  Small 
populations  are  particularly  vulnerable 
to  reduced  reproductive  vigor  caused  by 
inbreeding  depression,  and  they  may 
suffer  a  loss  of  genetic  variability  over 
time  due  to  random  genetic  drift, 
resulting  in  decreased  evolutionary 
potential  and  ability  to  cope  with 
enviroiunental  change  (Lande  1988, 
rUCN  2001).  Small  populations  are  also 
demographically  viilnerable  to 
extinction  caused  by  random 
fluctuations  in  population  size  and  sex 
ratio  and  to  catastrophes  such  as 
hurricanes  (Lande  1988).  Survival  and 
reproduction  of  'elepaio  are  known  to 
fluctuate  among  years  in  response  to 
variation  in  disease  prevalence  and 
predator  populations  (VanderWerf  1998, 
1999),  possibly  due  to  El  Nino  episodes 
and  variation  in  rainfall,  which  may 
exacerbate  the  threats  associated  with 
sn^all  population  size  (Lande  1988). 

Elepaio  are  highly  territorial;  each 
pair  defends  an  area  of  a  certain  size, 
depending  on  the  forest  tjrpe  and 
structure,  resulting  in  a  maximum 
population  density  or  carrying  capacity 
(VanderWerf  1998).  Although  elepaio 
have  declined  island-wide  and  the  range 
has  contracted,  density  in  the  remaining 
core  subpopulations  is  high,  and  much 
of  the  ciurently  occupied  land  is  at  or 
near  carrying  capacity  and  cannot 


support  many  more  'elepaio  than  it 
currently  supports  (VanderWerf  et  al. 
1997,  in  press).  Consequently,  each  of 
the  currently  occupied  areas  is  too  small 
to  support  an  'elepaio  population  large 
enough  to  be  considered  safe  from 
extinction.  In  order  for  the  number  of 
bfrds  in  each  subpopulation  to  increase, 
additional  land  must  be  available  for 
young  birds  to  establish  new  territories 
and  attract  mates.  The  potential  for 
expansion  is  especially  important  for 
the  smallest  subpopulations  that 
currently  contain  only  a  few 
individuals.  Because  of  their  very  small 
size  and  often  skewed  sex  ratio,  these 
tiny  subpopulations  are  unlikely  to 
persist  more  than  a  few  generations  if 
limited  to  the  currently  occupied  area. 

Elepaio  are  also  relatively  sedentary; 
adults  have  high  fidelity  to  their 
territory  and  juveniles  rarely  disperse 
more  than  one  km  (0.62  mi)  in  search 
of  a  territory  (VanderWerf  1998). 
Because  the  areas  ciurently  occupied  by 
elepaio  are  separated  from  each  other  by 
many  kilometers  (Figxue  1)  and  elepaio 
are  iinlikely  to  disperse  long  distances, 
the  existing  subpopulations  probably 
are  isolated  (VanderWerf  et  al.  in  press). 
The  O'ahu  'elepaio  evolved  in  an 
environment  with  large  areas  of 
continuous  forest  habitat  covering  much 
of  the  island  (Figure  2),  and  their 
dispersal  behavior  is  not  adapted  to  a 
fitigmented  landscape.  In  the  past, 
subpopulations  were  less  isolated  and 
dispersal  and  genetic  exchange  among 
different  parts  of  the  island  probably 
was  more  frequent.  Maintaining  or 
restoring  links  among  subpopulations 
by  providing  opportunities  for  dispersal 
would  increase  the  overall  effective 
population  size  through  metapopulation 
interactions,  thereby  helping  to  alleviate 
the  threats  associated  with  small 
population  size,  and  would  better  reflect 
the  conditions  under  which  the  life 
history  characteristics  of  dispersal 
evolved.  In  particular,  enlargement  of 
small  subpopulations  by  expansion  onto 
adjacent  lands  not  only  would  increase 
the  chances  of  their  long-term  survival, 
but  also  would  improve  connectivity 
among  subpopulations  by  enhancing 
their  value  as  "stepping  stones"  wathin 
the  distribution  of  the  entire  population. 

Section  3(5)(A)(i)  of  the  Act  provides 
that  areas  outside  the  geographical  area 
currently  occupied  by  the  species  may 
meet  the  definition  of  critical  habitat 
upon  determination  that  they  are 
essential  for  the  conservation  of  the 
species.  Because  of  the  territorial  natiue 
of  the  O'ahu  'elepaio,  its  small  total 
population  size,  limited  range, 
fiagmented  distribution,  and  resulting 
vulnerability  to  genetic,  demographic, 
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and  environmental  threats,  we  find  that 
inclusion  of  ciurently  unoccupied  areas 
identified  as  containing  the  primary 
constituent  elements  is  essential  to  the 
conservation  of  the  species.  The  final 
rule  listing  the  O'ahu  'elepaio  as 
endangered  emphasized  that  the  "small 
total  population  size,  limited 
distribution,  and  population 
fragmentation  make  this  taxon 
particularly  vulnerable  to  reduced 
reproductive  vigor  and  the  effects  of 
naturally  occurring  events"  (65  FR 
20760).  Recovery  will  require 
restoration  of  'elepaio  in  areas  that  were 
formerly  inhabited  but  that  are  not 
currently  occupied,  through  natural 
dispersal,  translocation,  and/or  release 
of  captive  birds.  Unoccupied  areas 
adjacent  to  currently  occupied  areas  are 
needed  for  recovery  to  allow  expansion 
of  existing  subpopulations  and  help 
alleviate  the  threats  associated  with 
small  population  size.  Unoccupied 
lands  linking  subpopulations  are 
needed  for  recovery  to  provide 
opportunities  for  dispersal  among 
subpopulations  and  promote  genetic 
exchange  and  metapopulation  function. 
Specifically,  each  of  the  existing  core 
populations  in  Pahole-Kahanahaiki, 
Makaha-Wai'anae  Kai,  Schofield 
Barracks  West  Range,  the  southern 
Wai'anae  Mountains,  the  central 
leeward  Ko'olau  Mountains,  Waikane- 
Kahana,  and  the  southern  leeward 
Ko'olau  Mountains  are  small  and 
isolated,  and  are  unlikely  to  be  viable  on 
their  own.  The  long-term  chances  for 
persistence  of  these  subpopulations 
would  increase  if  each  subpopulation 
increased  in  size  by  expanding  onto 
adjacent  lands  and  if  the  connectivity 
among  the  subpopulations  was 
enhanced  by  occasional  dispersal  of 
individuals  across  intervening  lands. 

We  determined  the  amount  and 
spatial  arrangement  of  critical  habitat 
needed  to  support  a  viable  population  of 
O'ahu  'elepaio.  Because  a  recovery  plan 
for  the  O'ahu  'elepaio  has  not  been 
completed  yet,  in  making  this 
determination  we  looked  to  the 
historical  distribution  of  the  O'ahu 
'elepaio  for  a  model  of  a  viable 
population.  The  best  and  most  recent 
information  available  on  the 
distribution  of  an  apparently  viable 
O'ahu  'elepaio  population  is  from  1975, 
when  extensive  surveys  were  conducted 
over  much  of  the  island  (Shallenberger 
1977,  Shallenberger  and  Vaughn  1978, 
Banko  1981).  'Elepaio  began  declining 
on  O'ahu  before  1975  and  had  already 
disappeared  from  some  parts  of  the 
island  (Figure  2;  Conant  1977,  Williams 
1987,  VanderWerf  et  al.  in  press),  but  in 
1975  the  subpopulations  were  still 


relatively  large  and  birds  were 
distributed  in  two  well-connected 
metapopulations,  one  in  the  Wai'anae 
Mountains  and  one  in  the  Ko'olau 
Mountains.  The  areas  occupied  since 
1975  also  are  likely  to  be  most  suitable 
for  recovery  because  they  supported 
'elepaio  for  a  longer  period.  The  number 
and  distribution  of  O'ahu  'elepaio  in 
1975  has  allowed  for  the  persistence  of 
a  population,  albeit  in  a  declining  state, 
for  more  than  25.years.  We  believe  that 
active  management  of  threats,  including 
nest  predation  and  disease,  in  areas 
reflecting  the  distribution  in  1975 
would  allow  for  long-term  recovery. 
This  approach  is  consistent  with  the 
approved  recovery  outline  for  the  O'ahu 
'elepaio;  if,  after  critical  habitat  for  the 
O'ahu  'elepaio  is  designated,  a  final 
approved  recovery  plan  for  Hawaiian 
forest  birds  calls  for  a  different  approach 
to  the  conservation  of  the  O'ahu 
'elepaio,  we  will  consider  amending  the 
critical  habitat  designation,  subject  to 
resource  and  workload  priorities. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  consider  those  physical  and 
biological  features  that  are  essential  to 
the  conservation  of  the  species  and  that 
may  require  special  management 
considerations  and  protection.  Such 
features  are  termed  Primary  Constituent 
Elements,  and  include  but  are  not 
limited  to:  space  for  individual  and 
population  growrth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  and  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  nesting  and  rearing  of 
offspring;  and  habitats  that  are  protected 
&t>m  disturbance  and  are  representative 
of  the  historic  geographical  and 
ecological  distributions  of  the  species. 

'Elepaio  are  adaptable  and  able  to 
forage  and  nest  in  a  variety  of  forest 
types  composed  of  both  native  and 
introduced  plant  species  (Conant  1977, 
VanderWerf  1993.  1994.  1998).  Nest  site 
selection  by  'elepaio  is  non-specialized; 
nests  have  been  found  in  seven  native 
and  13  introduced  plant  species  (E. 
VanderWerf,  unpubl.  data). 
Shallenberger  and  Vaughn  (1978)  found 
the  highest  relative  abundance  of 
'elepaio  in  forest  dominated  by 
introduced  guava  and  kukui  trees,  but 
they  were  also  found  in  the  following 
forest  types  (in  order  of  decreasing 
abundance):  mixed  native-exotic;  tall 
exotic;  koa  dominant;  mixed  koa-'hi'a; 
low  exotic;  'hi'a  dominant;  and  'hi'a 
scrub.  This  distribution  does  not  imply 
that  'elepaio  prefer  introduced  plant 


species,  but  probably  reflects  a 
preference  by  'elepaio  for  riparian 
vegetation  in  valleys  and  the  high 
degree  of  habitat  disturbance  and 
abundance  of  introduced  plants  in 
riparian  areas.  VanderWerf  et  al.  (1997) 
found  that  (1)  forest  structure  was  more 
important  to  'elepaio  than  plant  species 
composition,  (2)  most  birds  occurred  in 
areas  with  a  continuous  forest  canopy 
and  a  dense  understory,  and  (3) 
population  density  was  roughly  twice  as 
high  in  tall  riparian  vegetation  in 
valleys  as  in  shorter  forest  on  ridges. 
Fifty-five  percent  of  the  currently 
occupied  area  consists  of  forest 
dominated  by  introduced  plant  species, 
23  percent  is  native  wet  forest,  17 
percent  is  native  mesic  forest,  and  5 
percent  is  native  dry  forest  and  shrub 
land  (VanderWerf  et  al.  in  press). 

The  primary  constituent  elements 
required  by  the  O'ahu  'elepaio  for 
foraging,  sheltering,  roosting,  nesting, 
and  rearing  of  young  are  found  in 
undeveloped  areas  that  support  wet, 
mesic,  and  dry  forest  composed  of  both 
native  and  introduced  plant  species. 
Higher  population  density  can  be 
expected  in  tall,  closed  canopy  riparian 
forest  than  in  low  scrubby  forest  on 
ridges  and  sununits.  In  addition,  the 
primary  constituent  elements  associated 
with  the  biological  needs  of  dispersal 
and  genetic  exchange  among 
populations  are  found  in  undeveloped 
areas  that  support  wet  or  dry  shrub  land 
and  wet  or  dry  cliff  habitat.  'Elepaio 
may  not  establish  territories  in  shrub  or 
cliff  habitats  and  may  use  them  only 
transiently,  but  areas  containing  these 
habitats  are  important  for  linking 
populations  by  facilitating  dispersal  and 
promoting  genetic  exchange. 

Criteria  Used  To  Identify  Critical 
Habitat 

We  used  several  criteria  to  identify 
and  select  lands  proposed  for 
designation  as  critical  habitat.  We  began 
with  all  areas  that  are  currently 
occupied  by  'elepaio,  excludiiig  one 
very  small,  isolated  subpopulation  at 
Hau'ula  that  contains  only  a  single  male 
(Figure  1;  subpopulation  Q).  We  then 
added  unoccupied  lands  containing  the 
primary  constituent  elements  that  were 
needed  for  conservation  of  the  species. 
As  discussed  in  greater  detail  in  the 
Methods  section,  in  deciding  which 
unoccupied  areas  were  needed  for 
recovery  we  used  the  distribution  of 
'elepaio  in  1975  as  a  model  of  a  viable 
population.  Within  this  area  of 
distribution  in  1975  we  gave  preference 
to  lands  that  (a)  provided  more 
preferred  forest  types,  (b)  were  more 
recently  occupied  (since  1975),  and  (c) 
were  contiguous  and  formed  large 


30382 


Federal  Register  /  Vol.  66,  No.  109  /  Wednesday,  June  6,  2001  /  Proposed  Rules 


blocks  of  preferred  habitat  or  provided 
links  between  areas  of  preferred  habitat. 
We  detennined  the  boundaries  of 
proposed  critical  habitat  units  by  the 
extent  of  suitable  forest  containing  the 
primary  constituent  elements,  which  in 
many  areas  coincided  with  the 
boundaries  of  State  Forest  Reserves, 
Natural  Area  Reserves,  or  other 
conservation  lands.  We  did  not  include 
urban  and  agricultural  lands  because 
they  generally  do  not  contain  the 
primary  constituent  elements  and  do 
not  meet  the  definition  of  critical 
habitat.  We  included  lower  Wailupe 
Valley,  however,  which  is  zoned  for 
inban  use  but  has  not  yet  been 
developed,  because  it  contains  the 
primary  constituent  elements  and  is 
ciurently  occupied  by  'elepaio,  and 
therefore  meets  the  definition  of  critical 
habitat. 

We  were  imable  to  map  the  proposed 
critical  habitat  unit  boundaries  in 
sufficient  detail  to  exclude  all  existing 
developed  lands  that  do  not  contain  the 
primary  constituent  elements.  However, 
existing  development  features  and 
structures  within  the  boundaries  of  the 


mapped  units,  such  as  buildings,  roads, 
aqueducts,  antennas,  water  tanks, 
agricidtural  fields,  paved  areas,  lawns, 
and  other  urban  landscaped  areas  that 
do  not  contain  the  primary  constituent 
elements  are  not  proposed  as  critical 
habitat.  Federal  actions  limited  to  those 
areas,  therefore,  would  not  trigger  a 
section  7  consultation,  unless  they  affect 
the  species  and/ or  primary  constituent 
elements  in  adjacent  critical  habitat. 

Proposed  Critical  Habitat  Designation 

Lands  proposed  as  critical  habitat 
occxu  in  five  separate  imits  and  provide 
the  full  range  of  primary  constituent 
elements  needed  by  the  O'ahu  'elepaio, 
including:  a  variety  of  ciurently 
occupied  undeveloped  forested  areas 
that  are  used  for  foraging,  roosting, 
sheltering,  nesting,  and  raising 
offspring;  a  variety  of  currently 
unoccupied  undeveloped  forested  areas 
that  are  adjacent  to  occupied  areas  and 
provide  for  expansion  of  existing 
subpopulations;  and  shrub  land  and 
cliff  habitats  that  link  subpopulations 
and  are  used  for  dispersal.  If  'elepaio 
were  restored  throughout  each  of  the 


proposed  critical  habitat  imits,  the 
resulting  distribution  would  closely 
resemble  the  distribution  in  1975,  when 
the  subpopulations  were  larger  and  less 
isolated,  the  overall  population 
appeared  to  be  viable,  and  when  the 
O'ahu  'elepaio  was  not  considered 
endangered.  The  area  proposed  as 
critical  habitat  (26,733  ha)  is  larger  than 
the  area  occupied  in  1975  (20,900  ha) 
because  the  proposed  critical  habitat 
contains  not  only  lands  expected  to 
support  breeding  'elepaio  populations, 
but  also  intervening  lands  that  provide 
for  periodic  dispersal  and  not 
permanent  occupation. 

The  potential  'elepaio  population  in 
the  area  proposed  as  critical  habitat  is 
10,104  birds,  as  estimated  by 
multiplying  the  cturent  density  of 
'elepaio  in  different  parts  of  the  island 
by  the  area  of  each  critical  habitat  imit 
(Table  2).  These  estimates  are 
approximate,  and  the  actual  population 
in  each  unit  may  be  larger  if  density  can 
be  increased  beyond  current  levels,  or 
lower  if  it  proves  difficult  to  establish 
dense  populations  in  some  cmrently 
imoccupied  areas. 


Table  2.— Proposed  Critical  Habitat  Units  and  Potential  'Elepaio  Populations 

[Data  on  current  density  from  VanderWerf  et  al.  (in  press).  Unit  4  is  not  currently  occupied  by  'elepaio;  the  density  used  to  estimate  the  potential 
'elepaio  population  of  ttiis  unit  is  an  average  of  the  densities  in  the  two  nearest  units,  central  and  southern  Ko'lau.l 


Critical  hat)itat  unit 


1 .  Nortfiem  Wai'anae  Mountains  . 

2.  Southern  Wai'anae  Mountains 

3.  Central  Ko'olau  Mountains  

4.  Kaiihi-Kapalama 

5.  Southern  Ko'olau  Mountains  ... 
All  Units 


Area 


4,501  ha 

11,122  ac 

2,515  ha 

6,215  ac 

14.840 

36.669  ac 

800  ha 

1.977  ac 

4.197  ha 

10.371  ac 

26.853 

66.354  ac 


'Elepaio 
density  in 
currently  oc- 
cupied parts 
of  unit 


0.45  per  ha 
0.18  per  ac 
0.39  per  ha 
0.16  per  ac 
0.33  per  ha 
0.14  per  ac 
0.39  per  ha 
0.16  per  ac 
0.45  per  ha 
0.18  per  ac 
0.38  per  ha 
0.15  per  ac 


Potential 
elepaio 

population 
In  unit 


2.025 
981 

4,897 
312 

1.889 
10.104 


The  approximate  area  and  land  ownership  within  each  proposed  critical  habitat  unit  are  shown  in  Table  3.  Proposed 
critical  habitat  includes  land  under  Federal,  State,  and  private  ovraership,  with  Federal  lands  being  managed  by  the 
Department  of  Defense  and  the  Department  of  the  Interior.  Proposed  lands  include  most  (99  percent)  of  the  species' 
current  range  and  encompass  approximately  21  percent  of  the  species'  original  range.  Approximately  21  percent  of 
proposed  lands  are  ciurenUy  occupied  by  'elepaio,  and  79  percent  are  currently  unoccupied  but  were  recently  occupied 
(since  1975).  A  detailed  description  of  each  unit  and  reasons  for  proposing  each  portion  of  the  unit  as  critical  habitat 
are  presented  below. 

Table  3.— Approxii^te  Area  (Hectares,  Acres)  of  Proposed  Critical  Habitat  Units  by  Und  Ownership 


Unit 


1.  Nortfiem  Wai'anae  Mountains  . 

2.  Southern  Wai'anae  Mountains 

3.  Central  Ko'olau  Mountains  


Federal  ^ 


822  ha 
2.031  ac 

616  ha 
1,523  ac 
3,109  ha 


State 


3.033  ha 

7.495  ac 

377  ha 

932  ac 

3.789  ha 


County 


646  ha 
1,596  ac 


308  ha 


Private 


1,522  ha 
3,760  ac 
7.634  ha 


Total 


4.501  ha 

11.122  ac 

2.515  ha 

6.215  ac 

14.840  ha 
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Table  3.— Approximate  Area  (Hectares,  Acres)  of  Proposed  Critical  Habitat  Units  by  Land  Ownership— 

Continued 


Unit 


Federal^ 


State 


County 


Private 


TolaJ 


4.  Kalihi-Kap'alama 

5.  Souttiem  Ko'olau  Mountains 
Total 


7.681  ac 


3ha 

7ac 

4.550  ha 

11,242  ac 


9.363  ac 

393  ha 

971  ac 

2.563  ha 

6.334  ac 

10.155  ha 

25,095  ac 


762  ac 

179  ha 

442  ac 

480  ha 

1.187  ac 

1.613  ha 

3,987  ac 


18.863  ac 

228  ha 

564  ac 

1.151  ha 

2.843  ac 

10,535  ha 

26,030  ac 


36.669  ac 

800  ha 

1,977  ac 

4.197  ha 

10,371  ac 

26.853  ha 

66.354  ac 


'  Federal  lands  include  Department  of  Defense  and  U.S.  Fish  and  Wildlife  Service. 


Unit  1 :  Northern  Waianae  S4ountain$ 

Unit  1  consists  of  approximately 
4,501  ha  (11,122  ac)  encompassing  the 
higher  elevations  of  the  northern 
Waianae  Mountains.  It  is  boimded  on 
the  south  by  Kolekole  pass,  and  on  the 
north,  east,  and  west  by  forest  edge 
created  by  human  actions.  Natiu^ 
featines  within  the  imit  include  Mt. 
Kaala,  the  highest  peak  on  O'ahu  at 
1,227  m  (4,025  feet),  several  other  high 
peaks  along  the  spine  of  the  Waianae 
Range,  the  upper  portions  of  large, 
broad  vtdleys  on  die  slopes  of  the 
Waianae  Range,  including  Waianae  Kai, 
Makaha,  Makua,  Kahanahaiki,  and 
Kuaokala  valleys  on  the  west  slope  and 
Haleauau  and  Mohi'akea  gulches  on  the 
east  slope,  and  the  higher  portions  of 
several  narrow  valleys  on  the  north 
slope  of  the  Waianae  Range.  Vegetation 
consists  primarily  of  mixed-species  wet, 
mesic,  and  dry  forest  commimities 
composed  of  native  and  introduced 
plants,  with  smaller  amounts  of  dry 
shrub  land  and  cliff  plant  communities 
(Hawaii  Heritage  Program  1991). 

Unit  1  cpntains  two  important  elepaio 
core  subpopulations:  one  in  upper 
Haleauau  and  Mohi'akea  gulches  above 
the  firebreak  road  on  U.S.  Army 
Schofield  Barracks  West  Range;  the 
other  in  uppter  Makaha  and  Waianae  Kai 
valleys  on  Waianae  Kai  State  Forest 
Reserve  and  City  and  Coimty  of 
Honolulu  land.  The  unit  also  includes 
small  scattered  elepaio  subpopulations 
in  Pahole  and  Kaala  State  Natural  Area 
Reserves,  Mokulaia,  Makua-Keaau,  and 
Kuaokala  State  Forest  Reserves,  and  the 
upper  portion  of  the  U.S.  Army  Makua 
Military  Reservation.  In  addition  to 
protecting  lands  occupied  by  the  two 
core  'elepaio  subpopulations  and  six 
smaller  subpopiUations,  proposed  lands 
in  Unit  1  provide  for  expansion  of  these 
subpopulations  by  including  currendy 
unoccupied  lands  that  were  occupied 
within  the  past  30  years  and  contain  the 
most  preferred  types  of  forest. 
Specifically,  ciurenUy  unoccupied 
lands  in  Pahole  and  Kaala  State  Natural 
Area  Reserves,  Mokulaia,  Makua-Keaau, 
and  Kuaokala  State  Forest  Reserves, 


upper  M'akua  Valley,  and  upper 
Kahanahiki  Valley  are  needed  for 
recovery  to  allow  the  number  of  birds  in 
existing  subpopulations  to  increase.  In 
addition,  the  current  distribution  of 
elepaio  in  Unit  1  represents  a  remnant 
of  what  was  once  a  single  large 
continuous  elepaio  population  in  the 
northern  Waianae  Mountains.  Inclusion 
of  currently  unoccupied  forested  lands 
that  provide  for  subpopulation 
expansion  and  shrub  land  and  cliff 
habitats  that  provide  for  dispersal 
among  subpopulations  will  promote 
needed  linkage  among  subpopulations 
and  help  to  restore  the  original 
metapopulation  function  that  once 
existed  in  this  area. 

Unit  2:  Southern  Waianae  Mountains 

Unit  2  consists  of  approximately 
2,515  ha  (6,215  ac)  encompassing  the 
higher  elevations  of  the  southern 
Waianae  Mountains.  It  is  bounded  on 
the  north  by  Kolekole  Pass,  and  on  the 
east,  west,  and  south  by  forest  edge 
created  by  human  actions.  Natural 
featiires  of  the  imit  include  several  high 
peaks  along  the  spine  of  the  southern 
Waianae  Range,  including  Palikea, 
Kaua,  Kanehoa,  and  Hapapa,  the  upper 
portions  of  Lualualei  and  Nanakiili 
valleys  on  the  west  side  of  the 
mountains,  and  the  upper  portions  of 
numerous  narrower  valleys  on  the  east 
side  of  the  mountains.  Vegetation 
consists  primarily  of  mixed-species 
mesic  and  dry  forest  commimities 
composed  of  native  and  introduced 
plants,  with  smaller  amounts  of  dry 
shrub  land  and  cliff  communities 
(Hawaii  Heritage  Program  1991). 

Unit  2  contains  the  second  largest 
O'ahu  'elepaio  subpopulation, 
encompassing  several  land  parcels, 
including  Honouliuli  Preserve  (which  is 
managed  by  The  Nature  Conservancy  of 
Hawaii),  Naval  Magazine  Pearl  Harbor 
Lualualei  Branch,  Nanakuli  State  Forest 
Reserve,  and  other  unmanaged  State 
lands.  This  unit  also  contains  several 
scattered  'elepaio  territories  north  of  the 
core  subpopulation  on  U.S.  Army 
Schofield  Barracks  South  Range.  In 


addition  to  protecting  currently        _ 
occupied  habitat,  proposed  lands  in 
Unit  2  include  peripheral  areas  of 
currendy  unoccupied  habitat  in 
Honouliuli  Preserve,  Lualualei,  and 
Schofield  Barracks  South  Range  that  are 
needed  for  recovery  to  allow  expansion 
of  the  core  subpopulation,  and  dry 
shrub  land  and  cliff  habitats  on 
unmanaged  State  land  between 
Lualualei  and  Honouliuli  and  on 
Schofield  Barracks  South  Range  that 
provide  for  dispersal  among  parts  of  the 
southern  Waianae  subpopulation  and 
between  the  northern  and  southern 
Waianae  subpopulations. 

Unit  3:  Central  Koblau  Mountains 

Unit  3  is  the  largest  unit, 
encompassing  14,840  ha  (36,669  ac)  of 
the  higher  elevations  of  the  central 
Koolau  Mountains.  Natural  features  of 
the  unit  include  the  sununit  of  the 
Koolau  Range  and  the  upper  portions  of 
numerous  narrow  vaUeys  separated  by 
steep  ridges,  including  (from  south  to 
north)  Manaikai,  Moanalua,  South 
Halawa,  North  Halawa,  Kalauao, 
Waimalu,  Waimano,  Mnana,  Waiawa, 
Kapapa,  Kaukonahua,  and  Poamoho  on 
the  leeward  (western)  side,  and  Waihee, 
Kaalaea,  Waiahole,  Waikane,  and 
Kahana  on  the  windward  (eastern)  side. 
Vegetation  consists  primarily  of 
montane  and  lowland  wet  and  mesic 
forest,  and  smaller  areas  of  shrub  land 
and  wet  cliff  plant  communities  (Hawaii 
Heritage  Program  1991).  The  higher 
elevations  of  the  unit  are  primarily 
native  forest  dominated  by  ohia  and 
koa,  but  the  lower  elevations  are  more 
disturbed  and  dominated  by  a  variety  of 
introduced  plant  species. 

Unit  3  contains  two  important  core 
'elepaio  subpopulations:  one  located 
almost  entirely  on  private  land  in 
Moanalua,  North  and  South  Halawa. 
Manaiki,  and  Kalauao  valleys  at  the 
southern  end  of  the  unit;  the  other  on 
the  windward  side  in  Kahana  Valley 
State  Park  and  on  private  lands  in 
Waikane  Valley.  The  imit  also  contains 
a  few  scattered  'elepaio  territories  in 
Waihole  State  Forest  Reserve.  Proposed 
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lands  include  the  existing 
subpopulations,  and  also  provide  for  the 
expansion  and  recovery  of  existing 
subpopulations  by  including  adjacent 
lands  in  Manaiki,  Waimalu,  Waimano, 
Manana,  Waiawa,  Kapapa,  Kaukonahua, 
and  Poamoho  on  the  leeward  (western) 
side,  and  in  Waihee,  Kaalaea,  Waiahole, 
Waikane,  and  Kahana  on  the  windward 
(eastern)  side  that  are  currently 
unoccupied  but  were  occupied  since 
1975.  Unit  3  also  includes  wet  shrub 
land  and  cliff  habitats  along  the  Koolau 
summit  that  provide  for  dispersal  of 
elepai6  between  the  windward  and 
leeward  sides  of  the  Koolau  Mountains. 
The  existing  core  subpopulations  are 
geographically  distant  from  each  other 
and  probably  are  isolated.  Restoration  of 
elepaio  in  intervening  areas  would 
increase  the  chances  of  dispersal  and 
genetic  exchange  between 
subpopulations  and  restore 
metapopulation  function.  Currently 
unoccupied  habitat  lies  on  the  Oahu 
Forest  National  Wildlife  Refuge,  U.S. 
Army  Schofield  Barracks  East  Range, 
U.S.  Army  Fort  Shatter,  Ewa  and 
Waiahole  State  Forest  Reserves,  Kahana 
Valley  State  Park,  and  9  privately 
owned  parcels.  The  narrow  indentation 
in  the  southern  portion  of  Unit  3  reflects 
the  H-3  freeway  and  adjacent  cleared 
areas  in  North  Halawa  Valley. 

Unit  4:  Kalihi-Kapdlama 

Unit  4  consists  of  approximately  800 
ha  (1,977  ac)  encompassing  the  higher 
elevations  of  the  leeward  (western)  side 
of  the  central  K'oolau  Mountains  above 
Kalihi  and  Kapalama.  It  is  bounded  on 
the  north  by  the  Likelike  Highway  and 
on  the  south  by  the  Pali  Highway. 
Natural  featiu^s  of  the  unit  include  the 
upper  portions  of  Kalihi,  Kamanaiki, 
and  Kapalama  valleys.  Vegetation 
consists  primarily  of  mixed-species  wet 
and  mesic  forest  composed  of  native 
and  introduced  plant  species  (Hawaii 
Heritage  Program  1991).  The  higher 
elevations  are  primarily  native  forest 
dominated  byohia  and  koa,  but  the 
lower  elevations  are  more  disturbed  and 
are  dominated  by  introduced  plant 
species.  This  unit  is  not  known  to 
contain  any  'elepaio  at  present,  but  it 
was  occupied  within  the  last  20  years, 
still  contains  suitable  forest  habitat,  and 
provides  an  important  habitat  stepping- 
stone  that  increases  the  chances  of 
dispersal  and  genetic  exchange  between 
'elepaio  subpopulations  in  the  central 
and  southern  K'oolau  units.  This  unit 
includes  lands  within  the  State  of 
Hawaii  Honolidu  Watershed  Forest 
Reserve,  two  parcels  owned  by  the  City 
and  County  of  Honolulu,  and  3  private 
parcels. 

Unit  5:  Southern  K'oolau  Mountains 


Unit  5  consists  of  approximately 
4,197  ha  (10,371  ac)  encompassing  the 
higher  elevations  of  the  southern 
K'oolau  Mountains.  It  is  bounded  on  the 
west  by  the  Pali  Highway.  Natural 
features  of  the  unit  include:  the  summit 
of  the  southern  K'oolau  Moimtains, 
including  Konahuanui,  the  highest  peak 
in  the  K'oolau  Range  at  960  m  (3,150  ft), 
the  upper  portion  of  Maunawili  Valley 
on  the  windward  (northern)  side  of  the 
moimtains,  and  the  upper  portions  of 
numerous  narrow  valleys  separated  by 
steep  ridges  on  the  leeward  side, 
including  (from  east  to  west)  Kaalakei, 
Kuliouou,  Kupaua,  Pia,  Kulul,  Wailupe, 
Kapakahi,  Waialae  Nui,  Palolo,  Manoa, 
Tantalus,  and  Pauoa.  The  vegetation 
consists  primarily  of  mi^ed-species  wet, 
mesic,  and  dry  forest  communities,  with 
small  areas  of  mesic  shrub  land  and  wet 
cliff  plant  communities  (Hawaii 
Heritage  Program  1991).  The  higher 
elevations  are  primarily  native  forest 
dominated  byohia  and  koa,  but  the 
lower  elevations  are  more  distiirbed  and 
are  dominated  by  introduced  plant 
species,  particularly  guava,  kukui, 
christmasberry,  and  mango. 

Unit  5  contains  the  largest 
remalnlngelepaio  subpopulation, 
located  In  Kuliouou,  KHpaua,  Pia, 
Kuliil,  Wailupe,  Kapakahi,  and  Waialae 
Nui  valleys,  and  two  smallerelepaio 
populations  located  nearby  in  Palolo 
and  Manoa  valleys.  The  current 
distribution  of  'elepaio  in  the  southern 
K'oolau  Mountains  represents  a  remnant 
of  what  was  once  a  single  large 
continuous  population.  In  addition  to 
protecting  the  largest  remaining 
subpopulation  and  two  smaller 
subpopulations,  proposed  lands  in  Unit 
5  provide  for  recovery  through 
expansion  of  existing  subpopulations  by 
Including  currently  unoccupied  lands  in 
Maunawili,  Palolo,  Manoa,  Nuuanu, 
Tantalus,  and  Pauoa  that  were  occupied 
since  1975  and  contain  the  most 
preferred  forest  types.  Proposed  lands  in 
Unit  5  also  provide  for  recovery  by 
including  shrub  land  and  wet  cliff 
habitats  along  the  Koolau  simunit  that 
are  used  for  dispersal  and  link 
subpopulations  on  the  windward  and 
leeward  sides  of  the  K'oolau  Mountains, 
thereby  helping  to  restore 
metapopulation  function.  Restoration 
ofelepaio  in  unoccupied  lands  in 
Tantalus  and  Pauoa  at  the  western  end 
of  Unit  5  would  increase  the  chances  of 
dispersal  and  genetic  exchange  between 
the  southern  K'oolau  subpopulation  and 
the  central  K'oolau  subpopulation. 
Ownership  within  Unit  5  consists  of  the 
Honolulu  Watershed,  Maunawili,  and 
Kuliouou  State  Forest  Reserves,  several 


parcels  owned  by  the  City  and  County 
of  Honolulu,  and  nine  private  parcels. 

Effects  of  Critical  Habitat  Designatioii 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations, 
states,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  Implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (see  50  CFR  402.10(d)). 

U  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  nor  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  the 
Federal  action  agency  would  ensure  that 
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the  permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  with  us  on  actions  for 
which  formal  consultation  has  been 
completed  if  those  actions  may  affect 
designated  critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  theelepaio  or  its  critical  habitat 
will  require  section  7  consultation. 
Activities  on  private  or  State  lands 
requiring  a  permit  frt>m  a  Federal 
agency,  such  as  a  permit  from  the  U.S. 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act,  or  some 
other  Federal  action,  including  funding 
(e.g.,  bom.  the  Federal  Highway 
Administration,  Federal  Aviation 
Administration,  Federal  Emergency 
Management  Agency,  or  Natural 
Resoiu-ces  Conservation  Service)  will 
also  continue  to  be  subject  to  the  section 
7  consultation  process.  Federal  actions 
not  affecting  listed  species  or  critical 
habitat  and  actions  on  non-Federal 
lands  that  are  not  federally  funded  or 
permitted  do  not  require  section  7 
consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  in  any  proposed  or 
final  regulation  that  designates  critical 
habitat  those  activities  involving  a 
Federal  action  that  may  adversely 
modify  sucii  habitat  or  that  may  be 


affected  by  such  designation.  Activities 
that  may  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
include  those  that  alter  the  primary 
constituent  elements  to  an  extent  that 
the  value  of  critical  habitat  for  the 
survival  and  recovery  of  the  'elepaio  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 
Activities  that  may  directly  or  indirectly 
adversely  affect  critical  habitat  for  the 
O'ahu  'elepaio  Include,  but  are  not 
limited  to: 

(1)  Removing,  thinning,  or 
destroyingelepalo  habitat  (as  defined  in 
the  primary  constituent  elements 
discussion),  whether  by  burning,        "" 
mechanical,  chemical,  or  other  means 
(e.g.,  woodcutting,  grading,  overgrazing, 
construction,  road  building,  mining, 
herbicide  application,  etc.). 

(2)  Appreciably  decreasing  habitat 
value  or  quality  as  an  indirect  effect  of 
an  action  (e.g.,  introduction  or 
promotion  of  potential  nest  predators, 
diseases  or  disease  vectors,  vertebrate  or 
invertebrate  food  competitors,  or 
invasive  plant  species;  forest 
fragmentation;  overgrazing; 
augmentation  of  feral  ungulate 
populations;  water  diversion  or 
impoimdment,  groundwater  pumping, 
or  other  activities  that  alter  water 
quality  or  quantity  to  an  extent  that  - 
affects  vegetation  stnictxu^  or  produces 
mosquito  breeding  habitat;  and 
activities  that  increase  the  risk  of  fire). 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  a  listed  species.  Actions  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  are  those 
that  would  appreciably  reduce  the  value 
of  critical  habitat  for  the  survival  and 
recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat  would  almost  always  result  in 
jeopardy  to  the  species  concerned, 
particularly  when  the  area  of  the 


proposed  action  is  occupied  by  the 
species  concerned.  In  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  However,  critical  habitat 
designation  in  unoccupied  areas  may 
trigger  consultation  under  section  7  of 
the  Act  where  it  would  not  have 
otherwise  occiured  if  critical  habitat 
had  not  been  designated. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  do  not  jeopardize  the 
continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Development  on  private  or  State 
lands  requiring  permits  from  other 
Federal  agencies,  such  as  Housing  and 
Urban  Development; 

(4)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (Army  and  Navy)  on  their  lands 
or  lands  imder  their  jurisdiction  at 
Schofield.Barracks,  Makua  Military 
Reservation,  Fort  Shafter,  Kawalloa 
Training  Area,  and  Pearl  Harbor  Naval 
Magazine  Lualualei  Branch; 

(5)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission; 

(6)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agricultural  activities 
be  Federal  agencies; 

(7)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency;  and 

(8)  Activities  not  previously 
mentioned  that  are  funded  or  authorized 
by  the  U.S.  Department  of  Agricultiue 
(Forest  Service,  Natiu-al  Resources 
Conservation  Service),  Department  of 
Defense,  Department  of  Transportation, 
Department  of  Energy,  Department  of 
Interior  (U.S.  Geological  Survey, 
National  Park  Service),  Department  of 
Commerce  (National  Oceanic  and 
Atmospheric  Administration), 
Environmental  Protection  Agency,  or 
any  other  Federal  agency. 

If  you  have  questions  regarding 
whether  specific  activities  would 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  wildlife  and  plants 
and  inquiries  about  prohibitions  and 
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permits  should  be  directed  to  the  U.S. 
Fish  and  Wildlife  Service,  Endangered 
Species  Act  Section  10  Program  at  the 
same  address. 

Application  of  the  Section  3(5)1  A) 
Criteria  Regarding  Special  Management 
Considerations  or  Protection 

Critical  habitat  is  defined  in  section  3, 
paragraph  (5)(A)  of  the  Act  as — (i)  the 
specific  areas  within  the  geographic  area 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11)  that 
may  require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  a  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species.  Special 
management  and  protection  are  not 
required  if  adequate  management  and 
protection  are  already  in  place. 
Adequate  special  management  or 
protection  is  provided  by  a  legally 
operative  plan/agreement  that  addresses 
the  maintenance  and  improvement  of 
the  primary  constituent  elements 
important  to  the  species  amd  manages 
for  the  fong-term  conservation  of  the 
species.  If  any  areas  containing,  the 
primary  constituent  elements  are 
currently  being  managed  to  address  the 
conservation  needs  of  the  O'ahu  'elepaio 
and  do  not  require  special  management 
or  protection,  these  areas  would  not 
meet  the  definition  of  critical  habitat  in 
section  3(5)(A)(i)  of  the  Act  and  would 
not  be  included  in  this  proposed  rule. 

To  determine  if  a  plan  provides 
adequate  management  or  protection  we 
consider:  (1)  Whether  there  is  a  current 
plan  specifying  the  mcuaagement  actions 
and  whether  such  actions  provide 
sufficient  conservation  benefit  to  the 
species;  (2)  whether  the  plan  provides 
assiuances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  whether  the  plan 
provides  assurances  that  the 
conservation  management  strategies  will 
be  effective.  In  determining  if 
management  strategies  are  likely  to  be 
implemented,  we  consider  whether:  (a) 
A  management  plan  or  agreement  exists 
that  specifies  the  management  actions 
being  implemented  or  to  be 
implemented;  (b)  there  is  a  timely 
schedule  for  implementation:  (c)  there  is 
a  high  probability  that  the  funding 
source(s)  or  other  resoiut:es  necessary  to 
implement  the  actions  will  be  available; 
and  (d)  the  party(ies)  have  the  authority 
and  long-term  commitment  to 
implement  the  management  actions,  as 
demonstrated,  for  example,  by  a  legal 


instrument  providing  enduring 
protection  and  management  of  the 
lands.  In  determining  whether  an  action 
is  likely  to  be  effective,  we  consider 
whether:  (a)  The  plan  specifically 
addresses  the  management  needs, 
including  reduction  of  threats  to  the 
species;  (b)  such  actions  have  been 
successful  in  the  past;  (c)  there  are 
provisions  for  monitoring  and 
assessment  of  the  effectiveness  of  the 
management  actions;  and  (d)  adaptive 
management  principles  have  been 
incorporated  into  the  plan. 

Based  on  information  provided  to  us 
byjandowners  and  managers  to  date,  we 
find  that  no  areas  are  adequately 
managed  and  protected  to  address  the 
threats  to  'elepaio.  Several  areas  are 
covered  under  ciurent  management 
plans  and  are  being  managed  in  a 
manner  that  meets  some  of  the 
conservation  needs  of  the  O'ahu 
'elepaio,  but  in  no  areas  does  the 
management  adequately  reduce  the 
primary  threats  to  this  species. 
Specifically,  the  threat  from  introduced 
nest  predators,  primarily  rodents,  has 
been  successfully  managed  on  a  smsdl 
scale  in  Honouliuli  Preserve  by  The 
Nature  Conservancy  of  Hawai'i,  in 
Schofield  Barracks  West  Range  and 
M'kua  Ntilitary  Reservation  by  the  U.S. 
Army,  and  in  the  Honolulu  Watershed 
Forest  Reserve  by  the  Hawai'i  State 
Division  of  Forestry  and  Wildlife,  but  in 
each  case  the  management  actions  have 
affected  only  a  small  proportion  of  the 
'elepaio  in  the  area.  Adequate  reduction 
of  the  threat  from  rodents  will  require 
larger  scale  management  that  protects 
more  'elepaio.  The  other  primary  threat 
to  the  O'jihu  'elepaio,  introduced 
diseases  carried  by  mosquitoes,  has  not 
been  managed  in  any  area. 

The  O'ahu  Forest  National  Wildlife 
Refuge  does  not  meet  these  criteria 
because  the  refuge  was  created  only 
recently  (December  2000)  and  there  is 
no  ciirrent  management  that  meets  the 
recovery  needs  of  the  O'ahu  'elepaio. 
Refuge  lands  have  not  been  adequately 
surveyed  yet,  and  even  whether  the  area 
is  currenUy  occupied  by  'elepaio 
remains  uncertain. 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resources  to 
complete,  by  November  17,  2001,  an 
Integrated  Natural  Resources 
Management  Plan  (DMRMP).  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  instedlation  with 
stewardship  of  the  natural  resources 
foimd  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 


provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  We  consult  with  the 
military  on  the  development  and 
implementation  of  INRMPs  for 
installations  with  listed  species.  We 
believe  that  bases  that  have  completed 
and  approved  INRMPs  that  addi«ss  the 
needs  of  the  species  generally  do  not 
meet  the  definition  of  critical  habitat 
discussed  above,  because  they  require 
no  additional  special  management  of 
protection.  Therefore,  we  do  not  include 
these  areas  in  critical  habitat 
designations  if  they  meet  the  following 
three  criteria:  (1)  A  current  INRMP  must 
be  complete  and  provide  a  conservation 
benefit  to  the  species;  (2)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  implemented;  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  by  providing  for  periodic 
monitoring  and  revisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  not 
meet  the  definition  of  critical  habitat.  To 
date,  no  military  installation  on  O'ahu 
has  completed  a  final  INRMP  that 
provides  sufficient  management  and 
protection  for  the  'elepaio. 

Exclusions  Under  Section  4(b)(2) 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  that  -we 
consider  the  economic  and  other 
relevant  impacts  of  designating  a 
particidar  area  as  critical  habitat.  We 
may  exclude  areas  from  critical  habitat 
designation  if  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  residt  in 
the  extinction  of  the  species.  We  will 
conduct  an  analysis  of  the  economic 
impacts  of  designating  these  areas  as 
critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  aimounce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register. 

Currently,  there  are  no  habitat 
conservation  plans  (HCPs)  that  include 
the  O'ahu  'elepaio  as  a  covered  species. 
However,  we  believe  that  in  most 
instances  the  benefits  of  excluding  HCPs 
from  critical  habitat  designations  will 
outweigh  the  benefits  of  including  them. 
In  the  event  that  future  HCPs  are 
developed  within  the  boimdaries  of 
proposed  or  designated  critical  habitat, 
we  will  work  with  applicants  to  ensure 
that  the  HCPs  provide  for  protection  and 
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management  of  habitat  areas  essential 
for  the  conservation  of  this  species.  This 
will  be  accomplished  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas,  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  adversely  modify  the  critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants 
throughout  the  development  of  any 
future  HCPs  to  identify  lands  essential 
for  the  long-term  conservation  of  the 
O'ahu  'elepaio  and  appropriate 
management  for  those  lands.  The  take 
minimization  and  mitigation  measures 
provided  imder  such  HCPs  would  be 
expected  to  protect  the  essential  habitat 
lands  proposed  as  critical  habitat  in  this 
rule  and  provide  for  the  conservation  of 
the  covered  species.  Furthermore,  we 
will  complete  intra-Service  considtation 
on  our  issuance  of  section  10(a)(1)(B) 
permits  for  these  HCPs  to  ensure  permit 
issuance  will  not  destroy  or  adversely 
modify  critical  habitat.  If  an  HCP  that 
includes  the  O'ahu  'elepaio  is  ultimately 
approved  after  this  critical  habitat 
designation  is  finalized,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  We  will  seek  to  undertake  this 
review  when  the  HCP  is  approved,  but 
funding  constraints  may  influence  the 
timing  of  such  a  review. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  be  as 
acciuate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  govenunental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  are  particularly 
interested  in  comments  concerning: 

(1)  The  reasons  why  any  area  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act  and  50  CFR  424.12(a)(1), 
including  whether  the  benefits  of 
designation  will  outweigh  any  threats  to 
the  species  due  to  designation; 

(2)  Specific  information  on  the 
number  and  distribution  of  O'ahu 
'elepaio  and  what  habitat  is  essential  to 
the  conservation  of  this  species  and 
why; 

(3)  Whether  lands  within  proposed 
critical  habitat  are  currentiy  being 
managed  to  address  conservation  needs 
of  the  O'ahu  'elepaio; 

(4)  Land  use  practices  and  ciurent  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(5)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 


particular,  any  impacts  on  small  entities 
or  families; 

(6)  Whether  future  development  and 
approval  of  conservation  measures  (e.g.. 
Conservation  Agreements,  Safe  Harbor 
Agreements,  etc.)  should  be  excluded 
from  critical  habitat  and,  if  so,  by  what 
mechanism;  and. 

(7)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  the  O'ahu  'elepaio,  such  as 
those  derived  from  non-consumptive 
uses  (e.g.,  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs). 

U  we  receive  information  that  any  of 
the  areas  proposed  as  critical  habitat  are 
currently  being  managed  to  address  the 
conservation  needs  of  the  O'ahu  'elepaio 
and  provide  adequate  management  and 
protection,  these  areas  would  not  meet 
the  definition  of  critical  habitat  in 
section  3(5)(A)(i)  of  the  Act  and  woiUd 
not  be  included  in  the  final  critical 
habitat  designation  for  the  O'ahu 
'elepaio.  If  you  wish  to  comment,  you 
may  submit  your  conmients  and 
materials  concerning  this  proposal  by 
any  one  of  severed  methods: 

1.  You  may  submit  written  comments 
and  information  to  Paul  Henson,  Field 
Supervisor,  Pacific  Islands  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard, 
Room  3-122,  Box  50088,  Honolulu,  HI 
96850. 

2.  You  may  hand  deliver  written 
comments  to  our  Pacific  Islands  Fish 
and  Wildlife  Office,  300  Ala  Moana 
Boulevard,  Room  3-122,  Honolidu, 
Hawai'i. 

3.  You  may  send  conunents  by 
electronic  niiail  (e-mail)  to 
FWlPIE_QahuElep_crithab©rl  .fws.gov. 
If  you  are  sending  comments  by 
electronic  mail  (e-mail),  please  submit 
them  in  ASCII  file  format  or  embedded 
in  the  text  of  the  e-mail  message,  and 
avoid  the  use  of  special  characters  and 
encryption.  Please  include  "Attn:  1018- 
AG99"  and  yoiu-  name  and  return 
address  in  your  e-mail  message.  U  you 
do  not  receive  a  confirmation  &x>m  the 
system  that  we  have  received  your  e- 
mail  message,  contact  us  directly  by 
calling  our  Pacific  Islands  Fish  and 
Wildlife  Service  Office  at  phone  number 
808/541-3441.  Please  note  that  the  e- 
mail  address 

(FWlPIE_OahuElep_crithab©rl  .fws.gov) 
wiU  be  closed  at  the  termination  of  the 
public  comment  period. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hours. 


Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identify,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  yoiu'  comment.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirefy. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hoiu^  at  the  Pacific  Islands  Fish  and 
Wildlife  Office  in  Honolulu. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  piupose  of  such 
review  is  to  ensure  listing  and  critical 
habitat  decisions  are  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  copies  of 
this  proposed  rule  to  these  peer 
reviewers  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  the  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  sf>ecific  assumptions  and 
conclusions  regarding  the  proposed 
designations  of  critical  habitat.  We  will 
consider  all  comments  and  data 
received  during  the  60-day  comment 
period  on  this  proposed  rule  during 
preparation  of  a  final  ndemaking. 
Accordingly,  the  final  decision  may 
differ  from  this  proposal. 

Qarify  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
yoiu  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  language  or  jargon  that 
interferes  with  the  clarify?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarify?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPlfMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  imderstanding  the  document? 
(5)  Is  the  background  information  useful 
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and  is  the  amount  appropriate?  (6)  What 
else  could  we  do  to  make  the  proposed 
rule  easier  to  imderstand?  Send  a  copy 
of  any  comments  that  concern  how  we 
could  make  this  notice  easier  to 
understand  to:  Office  of  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229.  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  fOMB).  We  are 
preparing  a  draft  analysis  of  this 
proposed  action,  which  will  be  aveiilable 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  annoimced  in  the 
Federal  Register  so  that  it  is  available 
for  public  review  and  comments. 


(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  shoidd  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  annual  economic  effect  of  $100 
million  or  adversely  affect  an  economic 
sector,  productivity,  jobs,  the 
environment,  or  odier  units  of 
government.  Therefore,  we  do  not 
believe  a  cost  benefit  and  economic 
analysis  pursuant  to  EO  12866  is 
required. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action;  critical  habitat  does  not 
impose  any  restrictions  on  non-Federal 
persons  unless  they  are  conducting 
activities  funded  or  otherwise 
sponsored,  authorized,  or  permitted  by 
a  Federal  agency  (see  Table  4  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  do  not  jeopardize  the 
continued  existence  of  this  species. 
Based  upon  our  experience  with  this 
species  and  its  needs,  we  conclude  that 
any  Federal  action  or  authorized  action 
that  could  potentially  cause  adverse 


modification  of  proposed  critical  habitat 
woiUd  cujrrently  be  considered  as 
"jeopardy"  under  the  Act  in  areas 
occupied  by  the  species.  Accordingly, 
the  designation  of  currently  occupied 
areas  as  critical  habitat  does  not  have 
any  incremental  impacts  on  what 
actions  may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  The  designation  of  areas  as 
critical  habitat  where  section  7 
consultations  would  not  have  occurred 
but  for  the  critical  habitat  designation 
may  have  impacts  on  what  actions  may 
or  may  not  be  conducted  by  Federal 
agencies  or  non-Federal  persons  who 
receive  Federal  authorization  or  funding 
that  are  not  attributable  to  the  species 
listing.  We  will  evaluate  any  impact 
through  our  economic  analysis  (under 
section  4  of  the  Act;  see  Economic 
Analysis  section  of  this  rule).  Non- 
Federal  persons  that  do  not  have 
Federal  involvement  in  their  actions  are 
not  restricted  by  the  designation  of 
critical  habitat. 


Table  4.— Impacts  of  O'ahu  'Elepaio  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Federal     activities     potentially     af- 
fectecl.2 


Private  or  other  rwn-Federal  activi- 
ties potentially  affected.^ 


Activities  potentially  affected  by  species  listing  only 


Activities  ttie  Federal  Government  carries  out  tfiat  result  in  removing, 
ttiinning,  or  destroying  'elepaio  habitat  (as  defined  in  the  primary 
constituent  elements  discussion),  whether  by  buming,  mechanical, 
chemical,  or  other  nieans  {e.g.,  woodcutting,  grading,  overgrazing, 
construction,  road  building,  mining,  herbicide  application,  etc.)  and 
appreciably  decreasing  habitat  value  or  quality  through  indirect  ef- 
fects {e.g.,  introduction  or  promotion  of  potential  nest  predators, 
diseases  or  disease  vectors,  vertebrate  or  invertebrate  food  com- 
petitors, or  invasive  plant  species,  forest  fragmentation,  over- 
grazing, augmentation  of  feral  ungulate  populations,  water  diver- 
sion or  impoundment,  groundwater  pumping,  or  otf>er  activities  that 
alter  water  quality  or  quantity  to  an  extent  that  affects  vegetation 
structure  or  produces  mosquito  breeding  habitat,  and  activities  that 
increase  the  risk  of  fire). 

Activities  funded,  authorized,  or  permitted  by  the  Federal  Govern- 
ment that  results  in  removing,  thinning,  or  destroying  elepaio  habi- 
tat (as  defined  in  the  primary  constituent  elements  discussion), 
whether  by  buming,  mechanical,  chemical,  or  other  means  {e.g., 
woodcutting,  grading,  overgrazing,  construction,  road  building,  min- 
ing, herbicide  application,  etc.)  and  appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects  {.e.g..  introduction  or  pro- 
motion of  potential  nest  predators,  diseases  or  disease  vectors, 
vertebrate  or  invertebrate  food  competitors,  or  invasive  plant  spe- 
cies, forest  fragmentation,  overgrazing,  augmentation  of  feral 
ungulate  populations,  water  diversion  or  impoundment,  ground- 
water pumping,  or  other  activities  that  alter  water  quality  or  quan- 
tity to  an  extent  that  affects  vegetation  structure  or  produces  mos- 
quito breeding  habitat,  and  activities  that  increase  ttie  risk  of  fire). 


Additional  activities  potentially  af- 
fected by  critical  habitat  designa- 
tion' 


These  same  activities  carried  out 
by  Federal  Agencies  in  des- 
ignated areas  where  section  7 
consultations  would  not  have 
occurred  but  for  the  critnal  habi- 
tat designation. 


These  same  activities  funded,  au- 
thorized, or  permitted  by  Fed- 
eral Agencies  in  a  designated 
area  where  section  7  consulta- 
tions would  not  have  occun-ed 
but  for  the  critical  habitat  des- 
ignation. 


^  This  column  represents  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  bv  list- 
ing ttie  species.  r  /  j 

2  Activities  initiated  by  a  Federal  agency. 

3  Activities  initiated  by  a  private  or  other  non-Federal  entity  that  may  need  Federal  authorization  or  funding. 


(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 


agencies  have  been  required  to  ensure 
that  their  actions  not  jeopardize  the 
continued  existence  of  the  O'ahu 


'elepaio  since  its  listing  in  May  2000. 
The  prohibition  against  adverse 
modification  of  critical  habitat  would 
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hot  be  expected  to  impose  any 
additional  restrictions  to  those  that 
ciurently  exist  in  the  proposed  critical 
habitat  on  currently  occupied  lands.  We 
will  evaluate  any  impact  of  designating 
areas  where  section  7  consultations 
would  not  have  occiured  but  for  the 
critical  habitat  designation  through  our 
economic  analysis.  Because  of  the 
potential  for  impacts  on  other  Federal 
agency  activities,  we  will  continue  to 
review  this  proposed  action  for  any 
inconsistencies  with  Other  Federal 
agency  actions. 

(c)  This  nde,  if  made  final,  will  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
Federal  agencies  are  currency  required 
to  ensure  that  their  activities  do  not 
jeopardize  the  continued  existence  of  a 
listed  species,  and,  as  discussed  above, 
we  do  not  anticipate  that  the  adverse 
modification  prohibition  resulting  from 
critical  habitat  designation  will  have 
any  incremental  effects  in  areas  of 
occupied  habitat. 

(d)  This  rule  will  not  raise  novel  legal 
or  policy  issues.  The  proposed  rule 
follows  the  requirements  for 
determining  critical  habitat  contained  in 
the  Act. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  9eq.) 

In  the  economic  analysis  (required 
under  section  4  of  the  Act),  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  As  discussed  imder  Regidatory 
Flaiming  and  Review  above,  this  rule  is 
not  expected  to  result  in  any  restrictions 
in  addition  to  those  ciirrently  in 
existence  for  areas  where  section  7 
consultations  would  have  occurred  as 
resiUt  of  the  species  being  listed  under 
the  Act.  We  will  also  evaluate' whether 
designation  includes  any  areas  where 
section  7  consultations  would  occur 
only  as  resiUt  of  the  critical  habitat 
designation,  and  in  such  cases 
determine  if  it  will  significantly  affect  a 
substantial  number  of  small  entities.  As 
indicated  in  Table  3  (see  Proposed 
Critical  Habitat  Designation  section),  we 
propose  designation  on  property  owned 
by  local  governments  and  private 
property.  Within  these  areas,  the  types 
of  Federal  actions  or  authorized 
activities  that  we  have  identified  as 
potential  concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  the  Army 
Corps  of  Engineers  under  section  404  of 
the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 


(3)  Development  on  private  or  State 
lands  requiring  permits  from  other 
Federal  agencies,  such  as  Housing  and 
Urban  Development; 

(4)  Military  training  or  similar 
activities  of  the  U.S.  Department  of 
Defense  (Army  and  Navy)  on  their  lands 
or  lands  imder  their  jurisdiction  at 
Schofield  Barracks,  Makua  Military 
Reservation,  Fort  Shafter,  Kawailoa 
Training  Area,  and  Pearl  Harbor  Naval 
Magazine  Lualualei  Branch; 

(5)  Construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Conamission; 

(6)  Road  construction  and 
maintenance,  right-of-way  designation, 
and  regulation  of  agriciUtural  activities 
by  Federal  agencies; 

(7)  Hazard  mitigation  and  post- 
disaster  repairs  fimded  by  the  Federal 
Emergency  Management  Agency;  and 

(8)  Activities  funded  by  the  U.  S. 
Environmental  Protection  Agency, 
Department  of  Energy,  or  any  other 
Federal  agency. 

Potentially  some  of  these  activities 
sponsored  by  Federal  agencies  within 
the  proposed  critical  habitat  areas  are 
carried  out  by  small  entities  (as  defined 
by  the  Regiilatory  Flexibility  Act) 
through  contract,  grant,  permit,  or  other 
Federal  authorization.  For  actions  on 
non-Federal  property  that  do  not  have  a 
Federal  connection  (such  as  funding  or 
authorization),  the  current  restrictions 
concerning  take  of  the  species  remain  in 
effect,  and  this  rule  will  have  no 
additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  As 
discussed  above,  we  anticipate  that  the 
designation  of  critical  habitat  will  not 
have  any  additional  effects  on  these 
activities  in  areas  where  section  7 
consultations  would  occur  regardless  of 
the  critical  habitat  designation.  We  will 
evaluate  any  impact  of  designating  areas 
where  section  7  consultations  would  not 
have  occurred  but  for  the  critical  habitat 
designation  through  our  economic 
analysis. 


Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  EO  13211  on 
regulations  that  significanUy  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  imdertaking  certain  actions.  As 
this  final  rule  is  not  expected  to 
significandy  affect  energy  supplies', 
distribution,  or  use,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  e#M9.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501 
August  25,  2000  et  seq.): 

(a)  We  believe  this  rule  will  not 
"significanUy  or  uniquely"  affect  small 
govenunents.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  programs  having  Federal 
funds,  permits,  or  other  authorized 
activities  must  ensure  that  their  actions 
will  not  adversely  affect  the  critical 
habitat.  However,  as  discussed  above, 
these  actions  are  currently  subject  to 
equivalent  restrictions  through  the 
listing  protections  of  the  species,  and  no 
further  restrictions  are  anticipated  to 
result  from  critical  habitat  designation 
of  occupied  areas.  In  our  economic 
analysis,  we  will  evaluate  any  impact  of 
designating  areas  where  section  7 
considtations  would  not  have  occurred 
but  for  the  critical  habitat  designation. 

(b)  This  nde  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  the  ciurent 
restrictions  on  private  property 
concerning  take  of  the  species.  The  rule 
will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  this  species.  We  do 
not  anticipate  that  property  values  will 
be  affected  by  the  critical  habitat 
designation.  Landowners  in  areas  that 
are  included  in  the  designated  critical 
habitat  will  continue  to  have 
opportunity  to  utilize  their  property  in 
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ways  consistent  with  State  law  and  with 
the  continued  survival  of  the  species. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significaiit 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  As  discussed 
above,  the  designation  of  critical  habitat 
in  areas  currenUy  occupied  by  the  Oahu 
'elepaio  would  have  little  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designations 
may  have  some  benefit  to  these 
gc  vemments  in  that  the  areas  essential 
(o  the  conservation  of  these  species  are 
more  clearly  defined,  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  survival  of  the  species 
are  identified.  While  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 
occiu-,  it  may  assist  these  local 
governments  in  long  range  planning 
rather  than  waiting  for  case-by-case 
section  7  consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  nUe  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  designate  critical 
habitat  in  accordance  with  the 
provisions  of  the  Act.  The  proposed  rule 
uses  standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  understanding  the 
habitat  needs  of  the  O'ahu  'elepaio. 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  »eq.) 

This  nde  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  imder  the  Paperwork 
Reduction  Act  is  required. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/ or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  A  notice 
outiining  oiu-  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Govemment-to-Govenunent 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
With  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
federally  recognized  Tribes  on  a 
govemment-to-govemment  basis.  The 
proposed  designation  of  critical  habitat 
for  the  O'ahu  'elepaio  does  not  contain 
any  Tribal  lands  or  lands  that  we  have 


identified  as  impacting  Tribal  trust 
resources. 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  tide 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h)  revise  the  entry  for 
"  'Elepaio,  O'ahu"  under  "BIRDS"  to 
read  as  follows: 

§  1 7.11    Endangered  and  threatened 
wildlife.    . 


(h)*  *  * 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation  where  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Biros 


'Elepaio,  O'ahu 


Chasiempis 
sandwichensis 
ibidis  (Chasiempis 
sandwichensis 
gayi). 


U.S.A.  (HI) Entire  E 


17.95(b) 


3.  Amend  §  17.95(b)  by  adding  critical 
habitat  for  the  O'ahu  'Elepaio 
[Chasiempis  sandwichensis  ibidis) 
under  paragraph  (b)  in  the  same 
alphabetical  order  as  this  species  occurs 
in  §  17.11(h),  to  read  as  follows: 

f  17.95    Critical  habitat— fish  and  wildlife. 


(b)  Birds. 


O'ahu  'elepaio  (Chasiempis 
sandwichensis  ibidis) 

1.  Critical  Habitat  Units  are  depicted 
for  the  City  and  County  of  Honolulu  on 
the  maps  following. 

2.  Within  these  areas,  the  primary 
constituent  elements  required  by  the 


O'ahu  'elepaio  are  those  habitat 
components  that  are  essential  for  the 
biological  needs  of  foraging,  sheltering, 
roosting,  nesting,  and  rearing  of  young. 
The  primary  constituent  elements  are 
provided  in  undeveloped  areas  that 
support  various  types  of  wet,  mesic,  and 
dry  forest  with  a  generally  continuous 
canopy  and  a  dense  understory  and  that 
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are  composed  of  native  or  introduced 
plant  species.  Such  forests  are  foiuid  in 
valleys  and  on  mountain  slopes  and 
ridges.  The  primary  constituent 
elements  associated  with  the  biological 
needs  of  dispersal  and  genetic  exchange 
are  found  in  undeveloped  areas  that 
separate  'elepaio  populations  and 
support  wet  or  dry  shrub  land  and  wet 
or  d^  cliff  habitat  composed  of  native 
or  introduced  species.  'Elepaio  may  not 
establish  territories  in  shrub  or  cliff 
habitats  and  may  use  them  only 
transiently,  but  imdeveloped  areas 
containing  these  habitats  are  important 
for  linking  populations  by  providing 
dispersal  corridors  and  promoting 
genetic  exchange  among  populations. 


Within  the  forests  and  shrub  lands 
providing  the  primary  constituent 
elements,  plant  species  composition 
varies  with  rainfall,  elevation,  and 
degree  of  habitat  disturbance  and  plant 
species  occur  in  a  variety  of 
assemblages.  Dominant  native  and 
introduced  species  within  these  plant 
assemblages  include,  but  are  not  limited 
to,  'ohi'a  (Metrosideros  polymorpha), 
koa  [Acacia  koa),  papala  kepau  [Pisonia 
umbellifera),  lama  [Diospyros 
sandwicensis),  mamaki  [Pipturus 
albidus),  kaulu  [Sapindus  Oahuensis), 
hame  [Antidesma  platyphyllum),  'ala'a 
[Pouteria  sandwicensis),  'a'ali'i 
[Dodonaea  viscosa),  naupaka  kuahiwi 
[Scaevola  spp.),  pukiawe  [Styphelia 


tameiameiae),  uluhe  [Dicranopteris 
linearis),  guava  [Psidium  guajqva), 
strawberry  guava  (P.  cattleianum), 
mango  [Mangifera  indica),  kukui 
[Aleurites  moluccana),  christmasberry 
[Schinus  terebinthif alius),  ti  [Cordyline 
terminalis),  rose  apple  [Syzygium 
jambos),  moimtain  apple  [S. 
malaccense),  and  Java  plum  [S.  cumini). 

3.  Existing  developed  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  antennas,  water  tanks, 
agricultural  fields,  paved  areas,  lawns, 
and  other  urban  landscaped  areas  that 
do  not  contain  one  or  more  of  the 
primary  constituent  elements,  are  not 
included  as  critical  habitat. 

BIUJ(KS  CODE  4310-SS-M 


Proposed  O'ahu  'elefteio 
Critical  Habitat  Units 


Island  of  O'ahu 


Piopoted 

Critinl  Habitat  Area 


/\y   Coafdine  (excludiog  ofbbofc  islands) 


Cahu 

— 

{> 

BIUJNO  CODE  4310-S5-C 

Unit  1  (4,502  ha;  11,122  at) 

Unit  1  consists  of  one  himdred  and  . 
one  boundary  points  with  the  following 
coordinates  in  UTM  Zone  4  with  the 
tmits  in  meters  using  North  American 
Datiun  of  1983  (NAD83):  588465, 
2375750;  587846. 2376228;  587213, 
2376416;  586946,  2376176;  586675, 
2376658;  586672. 2377028;  586468, 
2377154; 586672. 2377219;  586430. 
2377462; 586532. 2377741;  586464. 
2377863;  586261. 2377727; 585895, 
2377915; 585242,  2377801;  584907, 
2377864;  584433. 2377671;  584139, 


2377961; 
2378414; 
2378563; 
2379814; 
2380122; 
2380031; 
2381295; 
2381388; 
2381668; 
2381368; 
2381485; 
2381865; 
2382112; 
2382529; 
2383075; 
2383276; 


583974, 
584016. 
583425. 
583831. 
584324. 
584181, 
583938, 
583402, 
582998, 
582566, 
582694, 
582566, 
583122. 
582445, 
581881, 
581387, 


2378388; 
2378599; 
2379849; 
2380171; 
2379841; 
2381150; 
2381385; 
2381505; 
2381518; 
2381369; 
2381702; 
2382005; 
2382432; 
2382889; 
2383019; 
2383071; 


584099, 
584207, 
583801, 
584075, 
584526, 
584078, 
583738, 
583315, 
582785. 
582561. 
582685. 
582651, 
582768. 
581998. 
581546, 
581221, 


2383069; 
2382809; 
2382662; 
2383144; 
2383690; 
2383901; 
2382252; 
2381564; 
2381495; 
2381123; 
2379316; 
2378937; 
2379019; 
2378940; 
2379089; 
2378631; 


581023, 
580192, 
579894, 
580151. 
580750, 
581353, 
586876, 
587539, 
590131, 
591938, 
592575, 
592520, 
592100, 
591993, 
591765. 
591229, 


2383019; 
2382557; 
2382772; 
2383425; 
2383802; 
2383719; 
2381574; 
2382159; 
2381324; 
2379504; 
2379032; 
2378940; 
2378936; 
2379074; 
2378955: 
2378138; 


580811, 
580070, 
580060, 
580526, 
581314, 
587168, 
587645. 
590187. 
590955, 
592106. 
592871. 
592213, 
592014, 
591950, 
591393, 
591294, 
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are  composed  of  native  or  introduced 
plant  species.  Such  forests  are  found  in 
valleys  and  on  mountain  slopes  and 
ridges.  The  primary  constituent 
elements  associated  with  the  biological 
needs  of  dispersal  and  genetic  exchange 
are  found  in  undeveloped  areas  that 
separate  'elepaio  populations  and 
support  wet  or  dry  shrub  land  and  wet 
or  dry  cliff  habitat  composed  of  native 
or  introduced  species.  'Elepaio  may  not 
establish  territories  in  shrub  or  cliff 
habitats  and  may  use  them  only 
transiently,  but  undeveloped  areas 
containing  these  habitats  are  important 
for  linking  populations  by  providing 
dispersal  corridors  and  promoting 
genetic  exchange  among  populations. 


Within  the  forests  and  shrub  lands 
providing  the  primary  constituent 
elements,  plant  species  composition 
varies  with  rainfall,  elevation,  and 
degree  of  habitat  disturbance  and  plant 
species  occur  in  a  variety  of 
assemblages.  Dominant  native  and 
introduced  species  within  these  plant 
assemblages  include,  but  are  not  limited 
to,  'ohi'a  [Metrosideros  polymorpha], 
koa  [Acacia  koa).  papala  kepau  (Pisonia 
umbdlifera),  lama  (Diospyms 
aandwicensis).  mamaki  {Pipturus 
albidus),  kaulu  (Sapindus  Oahuensis). 
hame  (Antidesma  platypbyllum),  'ala'a 
(Pouteria  sandwicensis),  'a'ali'i 
{Dodonaea  viscosa),  naupaka  kuahiwi 
[Scaevola  spp.),  pukiawe  (Styphelia 


tameiameiaa).  uluhe  {Dicrunoptcris 
linaaris),  guava  {Psidium  ^uajqva]. 
strawberry  guava  (P.  catthianum). 
mango  (Mangifera  indica],  kukui 
(Aleurites  woJuccana).  christmasberrv 
[Schinus  terehintbif alius],  ti  [Cordvline 
terminalis).  rose  apple  [Svzvgiuin 
jambos).  mountain  apple  (S. 
malaccense).  and  Java  plum  (S.  cumini]. 

3.  Existing  developed  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  antennas,  water  tanks, 
agricultural  fields,  paved  areas,  lawns, 
and  other  urban  landscaped  areas  that 
do  not  contain  one  or  more  of  the 
primary  constituent  elements,  are  not 
included  as  critical  habitat. 

BILLING  CODE  431(>-55-M 


Proposed  O'ahu  'elepaio 
Critical  Habitat  Units 


Island  of  O'ahu 


Proposed 

Cntical  Habitat  Area 


/\y   Primary  Roads 

/\/    Coastline  (excluding  offshore  islands) 


o 


O'ahu 


A 


A 


5  Kilometers 


BILLING  CODE  4310-S5-C 

Unit  1  (4,502  ha;  11,122  ac) 

Unit  1  consists  of  one  hundred  and 
one  boundary  points  with  the  following 
coordinates  in  UTM  Zone  4  with  the 
units  in  meters  using  North  American 
Datum  of  1983  (NAD83):  588465, 
2375750; 587846, 2376228;  587213. 
2376416; 586946, 2376176; 586675, 
2376658; 586672,  2377028;  586468, 
2377154; 586672. 2377219; 586430, 
2377462; 586532,  2377741;  586464, 
2377863; 586261,  2377727;  585895. 
2377915; 585242, 2377801;  584907, 
2377864; 584433. 2377671;  584139, 


2377961; 
2378414; 
2378563; 
2379814; 
2380122; 
2380031; 
2381295; 
2381388; 
2381668; 
2381368; 
2381485; 
2381865; 
2382112; 
2382529; 
2383075: 
2383276; 


583974, 
584016, 
583425, 
583831. 
584324. 
584181, 
583938. 
583402. 
582998. 
582566. 
582694. 
582566. 
583122. 
582445, 
581881. 
581387. 


2378388; 
2378599; 
2379849; 
2380171; 
2379841; 
2381150; 
2381385; 
2381505; 
2381518; 
2381369; 
2381702; 
2382005; 
2382432; 
2382889; 
2383019; 
2383071; 


584099, 
584207. 
583801, 
584075, 
584526, 
584078. 
583738, 
583315, 
582785, 
582561, 
582685, 
582651, 
582768, 
581998, 
581546, 
581221. 


2383069 
2382809 
2382662 
2383144 
2383690 
2383901 
2382252 
2381564 
2381495 
2381123 
2379316 
2378937 
2379019 
2378940 
2379089 
2378631; 


581023, 
580192, 
579894, 
580151, 
580750, 
581353, 
586876. 
587539. 
590131, 
591938. 
592575, 
592520, 
592100. 
591993, 
591765, 
591229, 


2383019; 
2382557; 
2.382772; 
2383425: 
2383802: 
2383719: 
2381574; 
2382159; 
2381324: 
2379504: 
2379032; 
2378940: 
2378936: 
2379074: 
2378955: 
2378138: 


580811, 
580070. 
580060. 
580526. 
581314, 
587168. 
587645, 
590187, 
590955. 
592106. 
592871. 
592213. 
592014, 
591950. 
591393. 
591294. 
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2377905; 590979. 2377773;  590984. 
2377387;  590770,  2377109;  590760. 
2377063;  590999.  2376896;  590945, 
2376772;  591176.  2376297;  591268. 


2376320; 591426.  2376305;  591624. 
2376158; 591620.  2375793;  591334, 
2375340;  590950,  2375570;  590580, 
2375400;  589956,  2375632;  589799. 


2375555; 589539,  2375014;  589285, 
2375190;  588919,  2375824;  588465, 
2375750. 

BtLUNO  COOe  4310-66-M 


UnU  1:  Northern  Wai'anae  Mountains 


IdJUuiofO'thn 

Propowd  Critical  Habitat  Aieu 
/S/  PiimaiyRiMds 
t\y  SeccodaiyRoMii  and  Trails 

/\/  Elevation  (500  ft.  contoun) 


MLUNQCOOE  4310-66-C 

Unit  2  (2.515  ha;  6,215  ac) 

Unit  2  consists  of  fifty-six  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  592373,  2366709;  592345, 
2367091;  592171,  2367271;  592449, 
2367406; 591970,  2368628;  592530, 
2369066; 592575.  2369415;  593190. 
2369759; 593231.  2369971;  592864, 
2370362; 593156,  2370385;  593368, 


2370513; 
2370899; 
2371861; 
2372774; 
2374384; 
2375115; 
2375497; 
2374644; 
2373860; 
2374070; 
2374406; 
2374067; 
2374602; 


593249, 
592469, 
592582, 
592100, 
592053, 
592504, 
594056, 
594081, 
594207, 
594578, 
594965, 
595140, 
595604, 


2370991; 
2371381; 
2372284; 
2373836; 
2374764; 
2375529; 
2374659; 
2374253; 
2373793; 
2374412; 
2374331; 
2374463; 
2374352; 


592348, 
592374, 
592295, 
591816, 
592045. 
593245. 
594299. 
593970. 
594437. 
594867. 
594978. 
595431, 
595772, 


2374351; 
2373471; 
2372960; 
2372434; 
2371337; 
2369703; 
2369178; 
2368245; 
2366319; 
2366709. 


595782, 
595754, 
595678, 
595485, 
595489. 
595561. 
595390. 
594830. 
592309, 


2374020; 
2373256; 
2372709; 
2371908; 
2370340; 
2369694; 
2368213; 
2366778; 
2366563; 


596005. 
595960. 
595531, 
595272, 
595296, 
595565, 
595117. 
593114. 
592373, 
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Unit!:  Southern  Wai'anae  Mountains 


bland  of  O'ahu 

I      I  Proposed  Critical  Habitat  Areas 
/Sy  Primary  Roads 
A/  Secondary  Roads  and  Trails 
/\y  Elevation  (SCO  ft.  contours) 


N 
1  0 


2  liGhi 


MLUNO  COOe  4310-5S-C 

Unit  3  (14,840  ha;  36,669  ac) 

Unit  3  consists  of  one  himdred  and 
six  boundary  points  with  following 
coordinates  in  UTM  Zone  4  with  the 
units  in  meters  using  North  American 
Datum  of  1983  (NAD83):  615481, 


2366443;  613829,  2366084 
2367394; 612829,  2367639 
2368140; 611561.  2368027 
2368566;  611117,  2369088 
2369387;  610693.  2369643 
2370083; 611040,  2370565 
2371985; 609025,  2371951 
2373100; 608391.  2373401 
2373609; 608065,  2373567 
2373859; 608199.  2373978 
2374925; 607637,  2375635 
2375817; 607456. 2375780 


612845. 
612488, 
611448, 
610523, 
610226, 
609681, 
609034, 
608469, 
607941, 
608109, 
607869, 
607136, 


2375598; 607046,  2375977;  607565, 


2376766 
2378725 
2380551 
2381439 
2381573 
2380904 
2381362 
2380161 
2378013 
2375737 
2375158 
2375029 
2372859 
2371385 
2370181 
2370014 
2369509 
2369040 
2368922 
2368664 
2368496 


606428, 
606026, 
605708, 
609468, 
611728, 
612201, 
615459, 
616780, 
616873, 
617180, 
617664, 
617757, 
618082, 
617894, 
618247. 
619043. 
619381. 
619525. 
619747. 
619928. 
619614, 


2378568 
2379972 
2381032 
2381214 
2381425 
2380506 
2380980 
2378903 
2376632 
2375933 
2375259 
2373739 
2372506 
2370668 
2370148 
2369685 
2369376 
2368805 
2368829 
2368585 
2368284 


605381, 
604900, 
607698, 
610319, 
611797, 
613364, 
616152, 
616513, 
616699, 
617356, 
617994, 
618311, 
618563, 
618022, 
618043, 
618878, 
619182, 
619611, 
619588. 
619650. 
620097, 


2368401; 
2368022; 
2367795; 
2367572; 
2366779; 
2366064; 
2365424; 
2364827; 
2364040; 
2363590; 
2364642; 
2365575; 
2365918; 
2366495; 
2367398; 
2367250; 
2367672; 
2367352; 
2366555; 


619967, 
620005, 
619954, 
620055, 
621549. 
621511, 
621553. 
620880. 
619115, 
616868. 
615913, 
615420, 
615684, 
616990, 
618312, 
619336, 
617426, 
616189, 
615481. 


2368174; 
2367870; 
2367590; 
2367214; 
2366388; 
2365913; 
2365265; 
2364530; 
2363338; 
2363761; 
2365439; 
2365753; 
2366361; 
2367187; 
2367466; 
2367460; 
2367594; 
2366748; 
2366443. 


620164. 
620257. 
620341. 
621150. 
621302, 
621381, 
621489, 
620469, 
617176, 
616638, 
615777, 
615767. 
616156. 
617469, 
619282, 
618293, 
616876, 
615713, 
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2377905: 590979.  2377773:  590984. 
2377387: 590770, 2377109;  590760, 
2377063: 590999. 2376896: 590945. 
2376772; 591176,  2376297;  591268. 


2376320: 591426,  2376305;  591624. 
2376158; 591620, 2375793;  591334, 
2375340; 590950.  2375570;  590580, 
2375400: 589956,  2375632;  589799, 


2375555; 589539,  2375014;  589285, 
2375190; 588919,  2375824;  588465, 
2375750. 

BILLING  CODE  4310-S5-M 


Unit  1:  Northern  Wai'anae  Mountains 


Island  of  O'ahu 

I      I  Proposed  Critical  Habitat  Areas 

^\/  Primaiy  Roads 

/■  ^■.  /   Secondary  Roads  and  Trails 

/Sy  Elevation  (500  ft.  contours) 


BILUNG  COOE  4310-S5-C 

Unit  2  (2,515  ha;  6,215  ac) 

Unit  2  consists  of  fifty-six  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  592373.  2366709;  592345, 
2367091; 592171,  2367271;  592449, 
2367406; 591970, 2368628;  592530, 
2369066; 592575,  2369415;  593190, 
2369759; 593231. 2369971;  592864, 
2370362;  593156,  2370385;  593368, 


2370513; 
2370899; 
2371861; 
2372774; 
2374384; 
2375115; 
2375497; 
2374644; 
2373860; 
2374070; 
2374406; 
2374067; 
2374602; 


593249, 
592469, 
592582, 
592100, 
592053, 
592504, 
594056, 
594081, 
594207, 
594578, 
594965, 
595140, 
595604, 


2370991; 
2371381; 
2372284; 
2373836; 
2374764; 
2375529: 
2374659; 
2374253; 
2373793; 
2374412; 
2374331; 
2374463; 
2374352; 


592348, 
592374, 
592295, 
591816, 
592045, 
593245, 
594299, 
593970, 
594437, 
594867, 
594978, 
595431, 
595772, 


2374351 
2373471 
2372960 
2372434 
2371337 
2369703 
2369178 
2368245 
2366319 
2366709 


595782, 
595754, 
595678, 
595485, 
595489, 
595561, 
595390, 
594830, 
592309, 


2374020; 
2373256; 
2372709; 
2371908; 
2370340; 
2369694; 
2368213; 
2366778; 
2366563; 


596005, 
595960, 
595531, 
595272, 
595296, 
595565, 
595117, 
593114. 
592373, 
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BILUNG  CODE  4310-55-C 

Unit  3  (14,840  ha;  36.669  ac) 

Unit  3  consists  of  one  hundred  and 
six  boundary  points  with  following 
coordinates  in  UTM  Zone  4  with  the 
units  in  meters  using  North  American 
Datum  of  1983  (NAD83):  615481. 


2366443; 613829.  2366084 
2367394; 612829,  2367639 
2368140;  611561.  2368027 
2368566; 611117,  2369088 
2369387; 610693, 2369643 
2370083; 611040,  2370565 
2371985; 609025,  2371951 
2373100; 608391,  2373401 
2373609; 608065.  2373567 
2373859;  608199.  2373978 
2374925; 607637.  2375635 
2375817;  607456,  2375780 
2375598;  607046,  2375977 


612845, 
612488. 
611448, 
610523. 
610226, 
609681. 
609034, 
608469. 
607941, 
608109, 
607869, 
607136. 
607565, 


2376766; 
2378725: 
2380551: 
2381439; 
2381573; 
2380904: 
2381362; 
2380161; 
2378013: 
2375737: 
2375158; 
2375029; 
2372859; 
2371385: 
2370181; 
2370014: 
2369509: 
2369040: 
2368922; 
2368664; 
2368496; 


606428. 
606026, 
605708. 
609468, 
611728, 
612201. 
615459. 
616780, 
616873. 
617180. 
617664. 
617757, 
618082, 
617894, 
618247. 
619043, 
619381. 
619525. 
619747, 
619928. 
619614. 


2378568; 
2379972; 
2381032; 
2381214; 
2381425; 
2380506; 
2380980; 
2378903; 
2376632: 
2375933; 
2375259; 
2373739; 
2372506: 
2370668: 
2370148; 
2369685; 
2369376: 
2368805: 
2368829: 
2368585; 
2368284: 


605381, 
604900. 
607698, 
610319, 
611797, 
613364, 
616152, 
616513, 
616699. 
617356. 
617994, 
618311, 
618563, 
618022, 
618043, 
618878, 
619182, 
619611, 
619588. 
619650, 
620097. 


2368401: 
2368022: 
^367795: 
2367572; 
2366779: 
2366064: 
2365424; 
2364827; 
2364040; 
2363590; 
2364642; 
2365575; 
2365918; 
2366495: 
2367398; 
2367250; 
2367672; 
2367352; 
2366555: 


619967. 
620005. 
619954. 
620055. 
621549. 
621511. 
621553. 
620880. 
619115. 
616868. 
615913. 
615420. 
615684, 
616990, 
618312. 
619336. 
617426. 
616189. 
615481. 


2368174: 
2367870: 
2367590; 
2367214: 
2366388; 
2365913: 
2365265: 
2364530; 
2363338: 
2363761: 
2365439: 
2365753: 
2366361: 
2367187; 
2367466: 
2367460: 
2367.594; 
2366748: 
2366443. 


620164. 
620257. 
620341. 
621150. 
621302. 
621381. 
621489. 
620469. 
617176. 
616638, 
615777, 
615767, 
616156, 
617469. 
619282. 
618293. 
616876. 
615713. 
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Unit 3:  Central Ko'olau  Mountains 


n  Proposed  Critical  Habitat  Areas 

/\y  PiimaiyRoads 
A/  Secondary  Roads  and  Trails 
/\/  Elevatioa(SOOft.caDtoiiii) 


ofO'alia 


BUJNQ  COOC  4310-65-0 

Unit  4  (800  ha;  1,977  ac) 

Unit  4  consists  of  thirty-five  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  619449,  2361897;  619967. 
2362184;  619999,  2362473;  620286, 


2362404; 
2363520; 
2364191; 
2364242; 
2363507; 
2363264; 
2363073: 
2362864; 
2361633; 


620537, 
621660. 
622901, 
623209, 
623201, 
623391, 
623634, 
623238. 
621467. 


2362773; 
2363584; 
2364348; 
2363699; 
2363403; 
2363271; 
2363216; 
2362105; 
2361418; 


621409. 
622719. 
623091. 
623046. 
623106. 
623404. 
623976, 
621688, 
621345. 


2361518;  620954.  2360860; 
2360514;  620700,  2360831; 
2360908;  619869,  2360908; 
2360852;  619064,  2360661; 
2360886;  619170,  2361072; 
2361402; 619163,  2361470; 
2361595; 619449,  2361897. 

aajJNO  CODE  4310-SS-4I 


620598, 
620572, 
619670, 
618935, 
619199, 
618977, 
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BILUNG  COOE  431(>-«S-C 

Unit  5  (4,197  ha;  10,371  ac) 

Unit  5  consists  of  seventy-eight 
boimdary  points  with  the  following 
coordiqates  in  UTM  Zone  4  with  the 
units  in  meters  using  North  American 
Datum  of  1983  (NAD83):  626915, 


2356759; 626560, 2357502 
2357669; 626333,  2357906 
2358234; 626110,  2358313 
2357725;  625623,  2357254 
2357354; 625351,  2357186 
2357420; 625118,  2357617 
2358039; 624568,  2358236 


2358624;  624568,  2358859;  625059, 


626675. 
626359, 
626031, 
625538, 
625091, 
625085, 
624821, 


2359019; 
2359469; 
2359627; 
2359366; 
2359435; 
2359256; 
2360488; 
2361359; 
2363475; 
2363135; 
2362857; 
2361859; 
2361095; 
2360727; 
2360895; 
2360676; 


625083, 
624378, 
623768, 
622941, 
621968, 
621335, 
621920, 
625281, 
626109, 
626234, 
626871, 
627500, 
627268, 
627690, 
628839, 
629519, 


2359182; 
2359605; 
2359261; 
2359584; 
2359088; 
2359722; 
2360603; 
2363179; 
2363219; 
2362910; 
2362399; 
2361686; 
2360638; 
2360077; 
2360922; 
2360722; 


624607, 
624247, 
623004, 
622499, 
621864, 
622127, 
623746, 
625896, 
626146, 
626392, 
626986, 
626946, 
627548, 
628361, 
629079, 
629341, 


2360070; 
2358982: 
2357815; 
2356517: 
2355286; 
2355644; 
2355117; 
2356032; 
2356015; 
2355841; 
2354542; 
2355143; 
2356033; 
2355498; 
2356493; 


630776, 
632440, 
633019, 
632191, 
630491, 
630041, 
629510, 
629033. 
628378, 
628209, 
627125, 
627381, 
626832, 
626215, 
626915, 


2359069; 
2358108; 
2357425; 
2356385; 
2355266; 
2355624; 
2355214; 
2356130; 
2356236: 
2355703; 
2354591; 
2355990; 
2355846; 
2355823; 
2356759. 


631754, 
632959. 
632769, 
630620, 
630104, 
629732, 
629279, 
628836, 
628317. 
627673, 
627125. 
627200, 
626399, 
626806, 
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BILUNG  CODE  43ia-55-C 

Unit  4  (800  ha;  1,977  ac) 

Unit  4  consists  of  thirty-five  boundary 
points  with  the  following  coordinates  in 
UTM  Zone  4  with  the  units  in  meters 
using  North  American  Datum  of  1983 
(NAD83):  619449.  2361897;  619967, 
2362184;  619999,  2362473; 620286, 


2362404 
2363520 
2364191 
2364242 
2363507 
2363264 
2363073 
2362864 
2361633; 


620537, 
621660, 
622901, 
623209, 
623201, 
623391, 
623634, 
623238, 
621467, 


2362773; 
2363584; 
2364348; 
2363699; 
2363403; 
2363271; 
2363216; 
2362105; 
2361418; 


621409, 
622719. 
623091, 
623046, 
623106, 
623404, 
623976. 
621688, 
621345, 


2361518; 620954,  2360860; 
2360514; 620700,  2360831; 
2360908; 619869,  2360908; 
2360852; 619064,  2360661; 
2360886; 619170,  2361072; 
2361402; 619163, 2361470; 
2361595; 619449,  2361897. 

BILUNG  CODE  43ia-S5-M 


620598. 
620572. 
619670. 
618935. 
619199, 
618977, 
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Unit  4:  Kalihi  -  KapUlama 


I       I  Proposed  Critical  Habitat  Areas 

/\/  Primary  Roads 

/'■..'  Secondary  Roads  and  Trails 

/\/  Elevation  (500  ft.  contours) 


N 
I  0 


Island  of  O'ahu 


2   Kilometen 
I    Mils 


BILLING  CODE  4310-55-C 

Unit  5  (4,197  ha;  10,371  ac) 

Unit  5  consists  of  seventy-eight 
boundary  points  with  the  following 
coordinates  in  UTM  Zone  4  with  the 
units  in  meters  using  North  American 
Datum  of  1983  (NAD83):  626915, 
2356759; 626560,  2357502;  626675. 
2357669; 626333.  2357906;  626359,  " 
2358234; 626110.  2358313;  626031, 
2357725; 625623, 2357254; 625538, 
2357354; 625351.  2357186;  625091. 
2357420; 625118. 2357617; 625085. 
2358039; 624568, 2358236; 624821, 
2358624; 624568,  2358859;  625059. 


2359019: 
2359469; 
2359627; 
2359366; 
2359435; 
2359256; 
2360488; 
2361359; 
2363475; 
2363135; 
2362857; 
2361859; 
2361095; 
2360727: 
2360895: 
2360676: 


625083, 
624378, 
623768, 
622941, 
621968, 
621335. 
621920. 
625281. 
626109, 
626234, 
626871, 
627500, 
627268. 
627690. 
628839. 
629519. 


2359182; 
2359605; 
2359261: 
2359584; 
2359088: 
2359722: 
2360603; 
2363179: 
2363219: 
2362910: 
2362399: 
2361686; 
236063«; 
2360077: 
2360922: 
2360722; 


624607, 
624247, 
623004, 
622499, 
621864, 
622127, 
623746, 
625896, 
626146. 
626392. 
626986, 
626946. 
627548. 
628361. 
629079, 
629341, 


2360070: 
2358982: 
2357815: 
2356517: 
2355286; 
2355644: 
2355117: 
2356032; 
2356015; 
2355841; 
2354542: 
2355143; 
2356033; 
2355498: 
2356493: 


630776, 
632440, 
633019, 
632191, 
630491, 
630041. 
629510. 
629033, 
628378, 
628209, 
627125. 
627381, 
626832, 
626215. 
626915. 


2359069: 
2358108; 
2357425; 
2356385; 
2355266: 
2355624: 
2355214; 
2356130: 
2356236: 
2355703: 
2354591: 
2355990: 
2355846: 
2355823: 
2356759. 


631754, 
632959, 
632769, 
630626, 
630104, 
629732, 
629279. 
628836, 
628317. 
627673, 
627125. 
627200. 
626399. 
626806, 
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Unit  5:  Southern  Ko  'olau  Mountains 


I       I  Proposed  Critical  Habitat  Areas 
/Sy  Primaiy  Roads 
/■\  /   Secondary  Roads  and  Trails 
Ay  Elevation  (500  ft.  contours) 


2   Miles 


BILLING  CODE  4310-55-C 

Dated:  May  30.  2001. 
Marshall  P.  lones  Jr., 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(Proposed:  Designation  of  critical 
habitat  for  the  Oahu  elepaio 
[Chasiempis  sandwichensis  ibidis)) 
[FR  Doc.  01-14171  Filed  6-5-01;  8:45  am] 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
[I.D.  053001 D] 

Groundfish  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the  Gulf 
of  Alaska,  King  and  Tanner  Crab 
Fisheries  in  the  Bering  Sea/Aleutian 
Islands,  Scallop  and  Salmon  Fisheries 
off  the  Coast  of  Alaska 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 


statement  (SETS);  request  for  written 
comments;  notice  of  scoping  meetings. 

SUMMARY:  NMFS  announces  its  intent  to 
prepare  an  SEIS  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  for  the  essential  fish 
habitat  (EFH)  components  of  the 
following  fishery  management  plans 
(FMPs):  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Groundfish  of  the  Gulf  of  Alaska;  Bering 
Sea/ Aleutian  Islands  King  and  Tanner 
Crabs;  Scallop  Fishery  Off  Alaska;  and 
Salmon  Fisheries  in  the  EEZ  Off  the 
Coast  of  Alaska.  The  proposed  action  to 
be  addressed  in  the  SEIS  is  the 
development  of  the  mandatory  EFH 
provisions  of  the  FMPs.  The  scope  of 
the  analysis  will  address  the  required 
EFH  components  of  the  FMPs  as 
described  in  section  303(a)(7)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  NMFS  will 
hold  public  scoping  meetings  and 
accept  written  comments  to  determine 
the  issues  of  concern  and  the 
appropriate  range  of  management 
alternatives  to  be  addressed  in  the  SEIS 
to  describe  and  identify  EFH  and 
potential  Habitat  Area  of  Particular 
Concern  (HAPC)  designations,  to 
minimize  to  the  extent  practicable  the 


adverse  effects  of  fishing  on  EFH,  and  to 
identify  other  actions  to  encourage  the 
conservation  and  enhancement  of  EFH. 

DATES:  Written  comments  will  be 
accepted  through  July  21,  2001.  The  first 
public  scoping  meeting  will  be  held  on 
Monday,  June  4,  2001,  in  Kodiak,  AK. 
See  SUPPLEMENTARY  INFORMATION  for 
dates,  times,  and  locations  of  additional 
public  scoping  meetings. 

ADDRESSES:  Written  comments  should 
be  sent  to  P.  Michael  Payne,  Assistant 
Regional  Administrator,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802.  Comments  may  be  sent  via 
facsimile  (fax)  to  (907)  586-7012.  NMFS 
will  not  accept  comments  by  e-mail  or 
Internet.  See  SUPPLEMENTARY 
INFORMATION  for  dates,  times,  and 
locations  of  public  scoping  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann,  EFH  Coordinator, 
Juneau,  AK,  (907)  586-7235. 

SUPPLEMENTARY  INFORMATION: 

Amendments  to  the  Magnuson-Stevens 
Act  in  1996  set  forth  new  mandates  for 
NMFS  and  Regional  Fishery 
Management  Councils  (Regional 
Councils)  to  identify'  and  protect 
important  marine  and  anadromous  fish 
habitat.  The  Regional  Councils,  with 
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Unit  5:  Southern  Ko  'olau  Mountains 


^^^  Proposed  Critical  Habitat  Areas 

/Sy  Primary  Roads 

'\y  Secondary  Roads  and  Trails 

/\/  Elevation  (500  ft.  contours) 


BILUNG  CODE  4310-SS-C 

Dated:  May  30,  2001. 
Marshall  P.  lones  Jr., 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(Proposed:  Designation  of  critical 
habitat  for  the  Oahu  elepaio 
(Chasiempis  sandwichensis  ibidisj) 
(FR  Doc.  01-14171  Filed  6-5-01;  8;45  am] 

BILUNO  COOE  4310-55-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  053001 D] 

Groundflsh  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the  Gulf 
of  Alaslta,  King  and  Tanner  Crab 
Rsheries  in  the  Bering  Sea/Aleutian 
Islands,  Scallop  and  Salmon  Fisheries 
off  the  Coast  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 


statement  (SEIS);  request  for  written 
comments;  notice  of  scoping  meetings. 

summary:  NMFS  announces  its  intent  to 
prepare  an  SEIS  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  for  the  essential  fish 
habitat  (EFH)  components  of  the 
following  fishery  management  plans 
(FMPs):  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Groundfish  of  the  Gulf  of  Alaska;  Bering 
Sea/ Aleutian  Islands  King  and  Tanner 
Crabs;  Scallop  Fishery  Off  Alaska;  and 
Salmon  Fisheries  in  the  EEZ  Off  the 
Coast  of  Alaska.  The  proposed  action  to 
be  addressed  in  the  SEIS  is  the 
development  of  the  mandatory  EFH 
provisions  of  the  FMPs.  The  scope  of 
the  analysis  will  address  the  required 
EFH  components  of  the  FMPs  as 
described  in  section  303(a)(7)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  NMFS  will 
hold  public  scoping  meetings  and 
accept  written  comments  to  determine 
the  issues  of  concern  and  the 
appropriate  range  of  management 
alternatives  to  be  addressed  in  the  SEIS 
to  describe  and  identify  EFH  and 
potential  Habitat  Area  of  Particular 
Concern  (HAPC)  designations,  to 
minimize  to  the  extent  practicable  the 


adverse  effects  of  fishing  on  ^FH,  and  to 
identify  other  actions  to  encourage  the 
conservation  and  enhancement  of  EFH. 

DATES:  Written  comments  will  be 
accepted  through  July  21,  2001.  The  first 
public  scoping  meeting  will  be  held  on 
Monday,  June  4,  2001,  in  Kodiak,  AK. 
See  SUPPLEMENTARY  INFORMATION  for 
dates,  times,  and  locations  of  additional 
public  scoping  meetings. 

ADDRESSES:  Written  comments  should 
be  sent  to  P.  Michael  Payne,  Assistant 
Regional  Administrator,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802.  Comments  may  be  sent  via 
facsimile  (fax)  to  (907)  586-7012.  NMFS 
will  not  accept  comments  by  e-mail  or 
Internet.  See  SUPPLEMENTARY 
INFORMATION  for  dates,  times,  and 
locations  of  public  scoping  meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann,  EFH  Coordinator, 
Juneau.  AK,  (907)  586-7235. 

SUPPLEMENTARY  INFORMATION: 
Amendments  to  the  Magnuson-Stevens 
Act  in  1996  set  forth  new  mandates  for 
NMFS  and  Regional  Fishery 
Management  Councils  (Regional 
Councils)  to  identify  and  protect 
important  marine  and  anadromous  fish 
habitat.  The  Regional  Councils,  with 


Federal  Register  /  Vol.  66,  No.  109  /  Wednesday,  June  6,  2001  /  Proposed  Rules 


30397 


assistance  from  NMFS,  were  required  to 
delineate  EFH  for  all  managed  species. 
EFH  is  defined  in  the  Magnuson- 
Stevens  Act  as  "...those  waters  and 
substrate  necessary  to  fish  for  spawning, 
breeding,  feeding,  or  growth  to 
maturity."  In  response  to  the  amended 
Magnuson-Stevens  Act  and  based  on 
guidelines  for  the  EFH  contents  of  FMPs 
(50  CFR  part  600  subpart  J),  the  North 
Pacific  Fishery  Management  Council 
(Council)  completed  preparation  of  the 
following  five  EFH  FMP  amendments  in 
1998:  Amendment  55  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area;  Amendment  55  to  the 
FMP  for  Groundfish  of  the  Gulf  of 
Alaska;  Amendment  8  to  the  FMP  for 
the  King  and  Taimer  Crab  Fisheries  in 
the  Bering  Sea/ Aleutian  Islands; 
Amendment  5  to  the  FMP  for  Scallop 
Fisheries  Off  Alaska;  and  Amendment  5 
to  the  FMP  for  the  Salmon  Fisheries  in 
the  EEZ  Off  the  Coast  of  Alaska 
(Amendments  55/55/8/5/5).  These  EFH 
FMP  amendments  were  reviewed  and 
approved  by  the  Secretary  of  Commerce 
and  took  effect  on  January  20, 1999  (64 
FR  20216).  These  FMP  amendments 
identified  EFH  for  over  130  managed 
species. 

In  Jime  1999,  several  environmental 
and  fishing  groups  challenged  thd  scope 
and  substance  of  the  envirorunental 
assessment  (EA)  prepared  for 
Amendments  55/55/8/5/5  (American 
Oceans  Campaign  et  al.  v.  Daley,  Civ. 
No.  99-982  (D.D.C.)).  On  September  14, 
2000,  the  U.S.  District  Court  issued  an 
opinion  finding  the  EA  insufficient  in 
scope  and  analytical  substance  and 
requiring  NMFS  to  prepare  an  analysis 
that  is  legally  sufficient  under  NEPA. 
Therefore,  NMFS  is  re-evaluating  the 
EFH  components  originally  developed 
as  part  of  Amendments  55/55/8/5/5. 
The  SEIS  will  supersede  the  EA 
previously  prepared  in  support  of 
Amendments  55/55/8/5/5. 

The  proposed  action  to  be  addressed 
in  the  SEIS  is  the  development  of  the 
mandatory  EFH  provisions  of  the 
affected  F^IPs  as  described  in  section 
303(a)(7)  of  the  Magnuson-Stevens  Act 
and  based  on  the  guidance  in  50  CFR 
part  600  subpart  J.  The  following  three 
types  of  actions  will  be  specifically 
analyzed:  (1)  Identify  and  describe  EFH 
for  managed  species;  (2)  identify  HAPCs 
within  EFH;  and  (3)  minimize,  to  the 
extent  practicable,  adverse  effects  on 
EFH  caused  by  fishing.  The  scope  of  the 
new  SEIS  will  cover  all  of  the  required 
EFH  components  of  FMPs.  NMFS  will 
consider  the  need  to  revise  the 
previously  approved  EFH  provisions  of 
these  FMPs  based  on  any  available  new 


scientific  information,  and  the  revised 
analysis  of  EFH  alternatives. 

The  EA  prepared  for  Amendments  55/ 
55/8/5/5  covered  all  five  FMPs.  For  this 
new  NEPA  analysis,  a  single  SEIS  may 
be  prepared  that  analyzes  the  required 
EFH  components  for  all  five  FMPs  or 
multiple  SEISs  may  be  prepared  that 
analyze  the  required  EFH  components 
for  individual  FMPs. 

Alternatives 

NMFS  will  evaluate  a  range  of 
alternatives  for  developing  mandatory 
EFH  provisions  for  the  Council's  five 
FMPs.  NMFS  is  seeking  information 
from  the  public  through  the  scoping 
process  on  the  range  of  alternatives  to  be 
analyzed  and  on  the  environmental, 
social,  and  economic  issues  to  consider 
in  the  analysis.  Alternatives  will  be 
developed  based  on  significant  issues 
raised  during  the  scoping  process. 

Alternatives  for  Designation  of  EFH 

Alternatives  for  the  designation  of 
EFH  may  include  those  identified  in  the 
EA  for  Amendments  55/55/8/5/5,  plus 
additional  alternatives.  Alternatives 
already  identified  include:  (1)  No  action 
(no  designation  of  EFH);  (2)  EFH  is  all 
habitat  within  a  general  distribution  for 
a  species  life  stage;  and  (3)  EFH  is  a 
subset  of  all  habitat  within  a  general 
distribution,  e.g.,  areas  of  known 
concentration.  Other  possible  EFH 
alternatives  could  include  a  habitat- 
based  approach,  a  core  habitat  approach 
(comparable  to  critical  habitat  for 
endangered  species),  and  an  ecosystem 
approach  that  may  address  prey  and 
reproductive  associations. 

Alternatives  for  Designation  of  HAPCs 

HAPCs  are  subsets  of  EFH.  HAPCs  are 
those  areas  of  special  importance  that 
may  require  additional  protection  from 
adverse  effects.  HAPCs  are  defined  on 
the  basis  of  the  ecological  importance, 
sensitivity  to  hiunan-induced 
environmental  degradation,  stress  to  the 
habitat  from  development  activities,  and 
rarity  of  the  habitat.  Amendments  55/ 
55/8/5/5  identified  3  types  of  habitat  as 
HAPCs  (living  substrates  in  shallow 
water,  living  substrates  In  deep  waters, 
and  freshwater  areas  used  by 
anadromous  fish)  but  did  not  map  or 
designate  specific  areas  as  HAPCs.  In 
August  1998,  the  Council  received  6 
proposals  concerning  HAPCs.  The 
proposals  included  the  following:  (1) 
Identifying  where  living  substrate  in 
shallow  water  and  deep  water  occur  in 
the  BSAI  and  GOA;  (2)  adding 
seamounts/pinnacles,  ice  edge,  shelf 
break,  and  biologically  consolidated 
fine-grained  sediments  as  types  of 
HAPC;  (3)  developing  a  procedure  to 


assess  potential  adverse  impacts  to 
HAPCs;  (4)  nominating  Prince  William 
Sound  black  hole,  Chirikov  Basin,  and 
Kodiak  red  king  crab  areas  as  HAPCs; 
(5)  protecting  important  habitat  for  C. 
bairdi  crab  by  establishing  a  no-fishing 
zone  in  a  specified  area  of  the  Bering 
Sea;  and  (6)  establishing  the  Kodiak  red 
king  crab  areas  as  an  HAPC.  These 
proposals  and/ or  others  may  be 
investigated  as  part  of  the  EFH  SEIS. 
An  HATC  EA  prepared  by  Council 
staff  in  2000  considered  protection 
measures  for  corals  and  sponges. 
Specific  areas  were  proposed  for 
protection  and  stakeholder  meetings 
were  held.  CurrenUy,  no  specific  actions 
from  these  meetings  are  being  evaluated. 
An  HAPC  alternative  to  protect  corals 
and  sponges  is  possible  in  the  SEIS. 

Alternatives  for  Effects  of  Fishing  on 
EFH 

The  alternatives  analysis  will  identify 
a  range  of  approaches  that  could  be 
taken  to  minimize  any  potential  adverse 
effects  of  fishing  on  EFH.  The  range  of 
alternatives  may  include  measures  such 
as  banning  specific  gear  types,  closing 
areas  to  fishing,  rotational  closure  areas, 
protected  areas  or  other  measures.  A  no- 
action  alternative  will  be  included  as  an 
alternative.  The  range  of  alternatives 
will  be  develop>ed  based  on  comments 
NMFS  receives  during  the  scoping 
process. 

Public  Involvement 

NMFS  will  work  with  Uie  Council 
throughout  the  development  of  the 
SEIS.  The  Council  has  formed  an  EFH 
Oversight  Committee  that  will  help  keep 
the  Coimcil  an  integral  part  of  the  NEPA 
process  for  EFH.  Council  staff  will  assist 
in  the  development  of  the  SEIS.  The 
public  will  be  able  to  provide  oral  and 
written  coounents  on  EFH  at  Council 
meetings. 

A  principal  objective  of  the  scoping 
and  public  involvement  process  is  to 
identify  a  reasonable  range  of 
management  alternatives  that,  with 
adequate  analysis,  will  delineate  critical 
issues  and  provide  a  clear  basis  for  both 
distinguishing  between  those 
alternatives  and  selecting  a  preferred 
alternative.  NMFS  is  seeking  written 
comments  on  the  scope  of  issues  that 
should  be  addressed  in  the  SEIS.  Also, 
NMFS  invites  specific  conunent  on  the 
appropriate  extent  of  EFH  and  HAPCs 
for  Council-managed  species  and  on  the 
scientific  basis  for  EFH  and  HAPC 
designations.  NMFS  also  solicits  any 
new  information  related  to  the  impacts 
of  fishing  and  non-fishing  activities  on 
EFH  and  HAPCs  for  fishery  resources 
managed  under  the  Council's  FMPs  and 
possible  management  measures 
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designed  to  mitigate  adverse  fishing 
impacts. 

Dates  and  Times  for  Public  Scoping 
Meetings 

The  public  is  invited  to  assist  NMFS 
and  the  Council  in  developing  the  scope 
of  alternatives  to  be  analyzed.  The  first 
public  scoping  meeting  will  be  held  on: 
Monday,  June  4,  2001,  from  7-9  p.m.,  at 
the  Fishery  Industrial  Technology 
Center,  118  Trident  Way,  Kodiak,  AK. 

Additional  scoping  meetings  will  be 
held  in  other  communities  as  follows: 

1.  Friday,  June  8,  2001,  Unalaska,  City 
Hall,  Council  Chambers,  245  Raven 
Way,  4  to  8  p.m.,  Unalaska,  AK; 


2.  Monday,  June  11,  2001,  Anchorage, 
Z.  J.  Loussac  Library,  public  conference 
room,  level  1,  3600  Denali  Street,  2:30 
to  6:30  p.m..  Anchorage,  AX; 

3.  Tuesday,  Jime  19,  2001,  Seattle, 
Alaska  Fisheries  Science  Center,  room 
2079,  7600  Sand  Point  Way  NE,  1:30  to 
5:30  p.m.,  Seattle,  WA; 

4.  Wednesday,  Jime  20,  2001,  Juneau, 
Federal  Building,  room  445,  709  W.  9th 
Street,  2  to  5:30  p.m.  and  Centennial 
Hall  Convention  Center,  Egan  Room, 
101  Egan  Drive,  7  to  9  p.m.,  Juneau,  AK; 
and 

5.  Thursday,  Jime  21,  2001,  Sitka, 
Hairigan  Centennial  Hall,  Maksoutoff 
Room,  330  Harbor  Drive,  2  to  5:30  and 
7  to  9  p.m.,  Sitka,  AK. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Cindy  Hartmann 
(see  ADDRESSES),  (907)  586-7585,  at 
least  5  days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  May  31,  2001. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-14258  Filed  &-1-01;  4:52  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Extension  of  ttie  Comments  Deadline 
on  a  Previously  Publisiied  Notice 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  seeldng  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  information 
collection  activities  necessary  to 
provide  customers  with  an  interactive 
web  site  they  can  use  to  track  United 
States  Department  of  Agricultiue 
(USDA)  domestic  commodity 
shipments.  The  new  procedure  will  be 
more  reliable  and  more  efficient  than 
the  ciuxent  procedure.  A  notice  was 
published  on  September  21,  2000 
(Volume  65,  Number  1841),  requesting 
comments  on  this  new  web  site. 
Inadvertently,  the  prototype  was  not 
ready  for  vendors  to  try  at  that  time; 
therefore,  we  are  requesting  approval  for 
an  extension  of  the  deadline  for 
comments. 

DATE:  Comments  on  this  notice  must  be 
received  on  or  before  August  6,  2001  to 
be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Borchert,  Chief,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office  (KCCO),  6501  Beacon 
Drive,  Kansas  City,  Missouri  64131- 
4676,  telephone  (816)  926-6509  or  fax 
(816)  926-6767. 
SUPPLEMENTARY  INFORMATION: 

Title:  Domestic  Commodities  Tracking 
Service  (DCTS). 

OMB  Control  Number.  0560-New. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract  The  Commodity  Credit 
Corporation  (CCC)  purchases 
agricultural  commodities  to  meet 
program  needs  and  other  objectives. 


CCC  issues  invitations  to  purchase 
agricultiual  commodities  at  various 
times  during  the  year.  Vendors  respond 
by  making  offers  on  the  contracts.  After 
contracts  are  awarded,  the  current 
process  of  tracking  shipments  requires 
manual  documentation  with  data 
gathering  provided  by  telephone  and 
facsimile.  The  Farm  Service  Agency 
(FSA),  Kansas  City  Commodity  Office 
(KCCO)  has  developed  information 
technology  to  assist  in  tracking  of 
shipments  of  transported  agricultural 
commodities.  The  DCTS  is  a  customer 
service  endeavor  which  has  emphasis 
on  improved  service  to  all  customers 
and  increased  efficiency  in  the 
shipping/delivery  operations.  An 
interactive  web  site  is  designed  to 
provide  oiu  customers  with  an  efficient, 
user  friendly  method  for  inquiring  on 
the  status  of  shipments.  Recipients  and 
other  agencies  may  utilize  this  service  to 
determine  if  commodities  have  been 
pvirchased,  the  target  delivery  date,  and 
date  shipment  was  made.  Accurate 
tracking  will  provide  timely  shipment 
information  allowing  recipients  to 
effectively  schedule  their  workforce. 
DCTS  will  reduce  or  eliminate: 
paperwork,  document  handling,  mail 
and  telephone  time,  postage,  facsimile, 
and  telephone  expenses.  The  users  will 
include:  commodity  vendors; 
transportation  carriers;  State 
Distributing  Agencies;  FSA;  Traffic 
Management  Branch,  Agricultural 
Marketing  Service;  and  the  Food  and 
Nutrition  Service.  The  equipment 
required  to  access  DCTS  is  a  personal 
computer,  an  internet  service  provider, 
and  an  internet  browser  version  4.0  or 
higher.  Vendors  will  submit  shipment 
and  late  delivery  data  electronically 
versus  the  current  process  of  sending 
hard  copies. 

Regulations  governing  paperwork 
burdens  on  the  public  require  that 
before  an  agency  collects  information 
from  the  public,  the  agency  must  receive 
approval  from  the  Office  of  Management 
and  Budget  (OMB).  In  accordance  with 
those  regulations,  CCC  is  seeking 
approval  for  DCTS  to  provide  for  the 
tracking  of  shipments  through  the 
Internet.  A  prototype  of  this  system  is 
available  on  the  internet  for  review  at: 
http://www.fsa.usda.gov/dcts.  Once  the 
user  obtains  access  to  the  internet,  enter 
the  following  to  access  the  DCTS 
prototype:  LOGIN  ID:  testvendor,  and 
PASSWORD:  abcdl2345.  The  user  will 


then  click  on  Vendor  Entry,  highlighted 
in  red.  The  user  can  enter  his  comments 
by  clicking  on  the  link,  Federal  Register 
Comments,  highlighted  in  red,  of  the 
DCTS  prototype. 

Estimate  of  Burden:  3  minutes  per 
response. 

Respondents:  Businesses  and  other  for 
profit. 

Estimated  Number  of  Respondents: 
67. 

Estimated  Number  of  Annual 
Responses  per  Respondent.  220. 

Estimated  Total  Annual  Burden  on 
Respondents:  737  hours. 

Proposed  topics  for  comments 
include:  (a)  Whether  the  co^ection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  biuden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  regarding  this  information 
collection  requirement  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Agriculture, 
Washington,  DC  20503,  and  to  Gregory 
Borchert,  Chief,  Planning  and  Analysis 
Division,  Kansas  City  Commodity 
Office,  6501  Beacon  Drive,  Kansas  City, 
Missouri  64133-4676,  telephone  (816) 
926-6509  or  fax  (816)  926-1648.  The 
user  can  enter  his  comments  by  clicking 
on  the  link.  Federal  Register  Comments, 
highlighted  in  red,  of  the  DCTS 
prototype. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  May  23, 
2001. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  01-14154  Filed  6-5-01;  8:45  am) 
MLUNO  CODE  M10-06-U 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

Agriculturai  Management  Assistance 

AGENCY:  Commodity  Credit  Corporation, 

United  States  Department  of 

Agriculture. 

ACTION:  Notice  of  availability  of  program 

funds  for  agricultiual  management 

assistance. 

SUMMARY:  This  notice  announces  the 
availability  of  funds  for  Agricultural 
Management  Assistance  (AMA)  to 
implement  Section  524(b)  of  the  Federal 
Crop  Insiuance  Act,  7  U.S.C.  1524(b),  as 
added  by  Section  133  of  the  Agricultural 
Risk  Protection  Act  of  2000,  Public  Law 
106-224.  The  Commodity  Credit 
Corporation  (CCC)  administers  the 
funds  under  the  general  supervision  of 
a  Vice  President  of  the  CCC  who  is  the 
Chief  of  the  Natural  Resources 
Conservatioik  Service  (NRCS).  CCC  is 
announcing  the  availability  of  funds 
imder  Section  524(b)  of  the  Federal 
Crop  Insurance  Act.  Section  524(b) 
authorizes  the  Secretary  of  Agricultiire 
to  use  $10  million  of  CCC  funds 
annually  for  cost  share  assistance  to 
producers  in  15  States  in  which 
participation  in  the  Federal  Crop 
Insurance  Program  is  historically  low. 
The  15  States  include  Connecticut, 
Delaware,  Maine,  Maryland, 
Massachusetts,  Nevada,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Utah. 
Vermont,  West  Virginia,  and  Wyoming. 
The  cost  share  assistance  will  encourage 
and  assist  producers  in  the  selected 
States  to  adopt  natural  resoiut:es 
conservation  practices  and  investment 
strategies  that  will  reduce  or  mitigate 
risks  to  their  agricultural  enterprises. 
DATES:  Fimd  will  be  available  from  June 
6,  2001  to  September  30,  2001. 
ADDRESSES:  Address  all  conunents  to: 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890.  Washington.  DC  20013- 
2890. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Mark  W.  Berkland,  Director,  or  Gary 
Gross.  AMA  Program  Manager. 
Conservation  Operations  Division, 
Natural  Resoiux:es  Conservation  Service, 
P.O.  Box  2890,  Washington,  D.C.  20013. 
(202)  720-1845,  fax:  202-720-4265; 
Submit  electronic  comments  to: 
mark.berkland@usda.gov  or 
gary.gross@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  524(b)  of  the  Federal  Crop 
Insurance  Act.  7  U.S.C.  1524(b),  was 


added  by  Section  133  of  the  Agricultural 
Risk  Protection  Act  of  2000,  (Pub.  L. 
106-224,  June  22,  2000).  Section  524(b) 
authorizes  the  Secretary  of  Agriculture 
(Secretary)  to  use  $10  million  of  CCC 
funds  for  cost  share  assistance  in  15 
States  where  participation  in  the 
Federal  Crop  Insurance  program  is 
historically  low.  The  15  States 
designated  by  the  Secretary  are 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  Nevada,  New 
Hampshire.  New  Jersey.  New  York, 
Pennsylvania,  Rhode  Island.  Utah. 
Vermont,  West  Virginia,  and  Wyoming. 
The  Risk  Management  Agency  (RMA). 
Agricultiiral  Marketing  Service  (AMS). 
and  NRCS  wiU  administer  the  funds  in 
such  amounts  per  agency  as  determined 
by  the  Secretary. 

Section  524(b)(2)(A),  (B),  and  (C), 
provides  for  cost-share  assistance  to 
producers  to:  construct  or  improve 
water  management  structures  or 
irrigation  structures;  plant  trees  for 
windbreaks  or  improve  water  quality; 
and  mitigate  risks  through  production 
diversification  or  resource  conservation 
practices,  including  soil  erosion  control, 
integrated  pest  management,  or 
transition  to  organic  farming. 

Section  524(b)(2)(D)  and  (E),  provides 
for  cost-share  assistance  to  producers  to: 
enter  into  futures,  hedging,  or  options 
contracts  in  a  manner  designed  to  help 
reduce  production,  price,  or  revenue 
risk;  and  enter  into  agricultural  trade 
options  as  a  hedging  transaction  to 
reduce  production,  price,  or  revenue 
risk. 

This  notice  deals  with  the  funding 
administered  by  NRCS,  approximately 
$6  million,  to  carry  out  the  conservation 
provisions  of  Section  524(b)(2)(A).(B), 
and  (C). 

The  Chief  of  NRCS,  on  behalf  of  CCC. 
will  determine  the  funds  available  to  the 
States  for  financial  and  technical 
assistance  in  a  fiscal  year. 

The  NRCS  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  will  determine  eligible 
practices  using  a  locally  led  process. 
Eligible  conservation  practices  will  be 
those  practices  that  improve  soil  or 
water  management  or  water  quality,  or 
mitigate  financial  risk  through  resource 
conservation.  AMA  does  not  provide  for 
incentive  payments. 

There  will  be  a  continuous  signup 
period,  with  ranking  cutoff  dates  as 
determined  by  the  State  Conservationist 
in  consultation  with  the  State  Technical 
Committee. 

The  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee,  will  select  applications 
based  on  State-developed  ranking 
criteria  and  a  ranking  process,  taking 


into  account  local  and  state  priorities. 
The  State  Conservationist  may  also 
delegate  the  selection  of  applications  to 
the  local  designated  conservationist 
who  will  work  in  consultation  with  the 
local  USDA  Work  Group. 

AMA  Requirements 

CCC  will  accept  applications 
throughout  the  year.  The  State 
Conservationist,  in  consultation  with 
the  State  Technical  Committee,  will 
widely  distribute  information  on  the 
availability  of  assistance  and  the  State- 
specific  goals.  Information  will  be 
provided  that  explains  the  process  to 
request  assistance. 

Applicants  must  own  or  control  the 
land  for  which  assistance  is  being 
sought  and  agree  to  implement  specific 
eligible  conservation  practices  on  the 
land.  The  applicants  must  meet  the 
definition  of  "person"  as  set  out  in 
Section  1001(5),  of  the  Food  Security 
Act,  7  U.S.C.  1308(5).  as  determined  by 
the  Farm  Service  Agency  (FSA).  Any 
cooperative  association  of  producers 
that  markets  commodities  for  producers 
shall  not  be  considered  to  be  a  person 
eligible  for  payment.  The  status  of  an 
individual  or  entity  on  the  date  of  the 
application  shall  be  the  basis  on  which 
the  determination  of  the  number  of 
persons  involved  in  the  farming 
operation  is  made.  There  will  be  a  5  to 
10  year  cost  share  agreement  period  to 
install  eligible  practices.  Cost  share 
practices  need  to  be  maintained  for  the 
life  of  the  practice.  The  maximum 
payment  to  any  one  person  imder  the 
AMA  program  is  $50,000  for  any  fiscal 
year. 

The  Federal  share  of  cost-share 
payments  shall  be  75  percent  of  the  cost 
of  an  eligible  practice(s).  based  on 
percent  of  actual  cost,  percent  of  actual 
cost  with  not-to-exceed  limits,  flat  rates, 
or  average  costs.  Producers  will  be  paid 
upon  certification  of  the  completion  of 
the  approved  practice(s).  Producers  may 
contribute  to  the  application  of  a  cost- 
share  practice  through  in-kind 
contributions.  Eligible  in-kind 
contributions  include:  personal  labor; 
use  of  personal  equipment;  donated 
labor  or  materials;  and  use  of  on-hand 
or  used  materials  that  meet  the 
requirements  for  the  practice  to  be 
installed.  In  no  instance  shall  the  total 
financial  contributions  for  an  eligible 
practice  bom  all  public  and  private 
entity  sources  exceed  100  percent  of  the 
actual  cost  of  the  practice.  Cost-share 
payments  will  not  be  made  to  a 
participant  who  has  applied  or  initiated 
the  application  of  a  conservation 
practice  prior  to  approval  of  the  cost 
share  agreement. 
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Eligible  participants  must  have 
control  of  the  land  for  the  life  of  the  cost 
share  agreement  period.  An  exception 
may  be  made  by  the  Chief  of  NRCS  in 
the  case  of  land  allotted  by  the  Bureau 
of  Indian  Affairs  (BIA),  tribal  land,  or 
other  instances  in  which  the  Chief  of 
NRCS  determines  that  there  is  sufficient 
assurance  of  control;  or  the  applicant  is 
a  tenant  of  the  land  involved  in 
agricultural  production  and  the 
applicant  provides  CCC  with  the  written 
concurrence  of  the  landowner  in  order 
to  apply  an  eligible  practice(s). 

Eligible  landincludes  land  used  as 
agricultiiral  land  on  which  NRCS 
determines  that  assistance  is  needed  to 
construct  or  improve  watershed 
management  structiu^s  or  irrigation 
structures;  plant  trees  to  form 
windbreaks  or  to  improve  water  quality; 
or  to  mitigate  financial  risk  through 
production  diversification  or  resource 
conservation  practices,  including  soil 
erosion  control,  integrated  pest 
management,  or  transition  to  organic 
fanning.  Additionally,  land  may  only  be 
considered  for  enrollment  in  AMA  if 
NRCS  determines  that  the  land  is 
privately-owned  or  publicly-owned 
where  the  land  is  under  private  control 
for  the  length  of  the  cost  share 
agreement  and  is  included  in  the 
participant's  operating  unit.  The 
conservation  practices  installed  on 
public  land  must  contribute  to  an 
improvement  in  the  identified  natural 
resource  concern  as  well  as  benefit 
private  land.  The  applicant  must 
provide  CCC  with  written  authorization 
from  the  government  landowner  to 
apply  the  conservation  practices.  Land 
that  is  Federally  recognized  Tribal.  BIA 
allotted,  or  Indian  trust  land  may  be 
considered  for  enrollment  in  AMA. 

Applicants  must  submit  an 
application  (CCC-1200  form)  to  CCC  to 
be  considered  for  participation  in  AMA. 
Any  producer  who  has  eligible  land 
may  obtain  and  submit  an  application 
for  participation  in  AMA  at  a  USDA 
service  center.  Producers  who  are 
members  of  a  joint  operation  shall  file 
a  single  application  for  the  joint 
operation.  A  NRCS  conservationist  will 
work  with  the  applicant  to  collect  the 
information  necessary  to  evaluate  the 
application  using  the  State-developed 
ranking  criteria. 

Conservation  Plan  Requirement 

A  conservation  plan  is  required  for 
the  area  to  be  included  in  the  AMA  cost 
share  agreement  and  becomes  the  basis 
for  developing  the  cost  share  agreement. 
The  conservation  plan  must  be 
acceptable  to  NRCS;  be  approved  by  the 
local  conservation  district;  be  signed  by 
the  participant,  designated 


conservationist,  and  the  conservation 
district;  and  clearly  identify  the 
conservation  practices  that  will  be  cost 
shared  with  AMA  funds  and  the  non- 
cost  shared  practices  needed  in  the 
conservation  plan. 

Cost  Share  Agreement  Requirements 

Participants  will  enter  into  a  cost 
share  agreement  agreeing  to  implement 
eligible  conservation  practices.  An  AMA 
cost  share  agreement  will  incorporate  by 
reference  all  portions  of  a  imit 
applicable  to  AMA  and  be  for  a  duration 
of  5  to  10  years. 

Cost  share  agreements  will 
incorporate  all  provisions  as  required  by 
law  or  statute,  including  requirements 
to  not  conduct  any  practices  on  the  farm 
or  ranch  imit  of  concern  that  would 
tend  to  defeat  the  piuposes  of  the  cost 
share  agreement;  refund  to  CCC  any 
AMA  pajmients  received  with  interest, 
and  forfeit  any  future  payments  imder 
AMA,  on  the  violation  of  a  term  or 
condition  of  the  cost  share  agreement; 
refund  all  AMA  payments  received  on 
the  transfer  of  the  right  and  interest  of 
the  producer  in  land  subject  to  the  cost 
share  agreement,  unless  the  transferee  of 
the  right  and  interest  agrees  to  assiune 
all  obligations  of  the  cost  share 
agreement;  and  supply  information  as 
required  by  CCC  to  determine 
compliance  with  the  cost  share 
agreement  and  requirements  of  AMA. 
The  participant  and  NRCS  must  certify 
that  a  conservation  practice  is 
completed  in  accordance  with  the  cost 
share  agreement  before  CCC  will 
approve  any  cost-share  payments. 

With  respect  to  land  under  an  AMA 
cost  share  agreement  which  is  inherited 
during  the  cost  share  agreement  period, 
the  $50,000  per  fiscal  year  limitation  to 
any  person  will  not  apply  to  the  extent 
that  the  payments  from  any  cost  share 
agreements  on  the  inherited  land  cause 
an  heir,  who  was  party  to  an  AMA  cost 
share  agreement  on  other  lands  prior  to 
the  inheritance,  to  exceed  the  annual 
limit. 

With  regard  tA  cost  share  agreements 
on  tribal  land.  Indian  trust  land,  or  BIA 
allotted  land,  payments  exceeding 
$50,000  per  fiscal  year  limitation  may 
be  made  to  the  tribal  venture  if  an 
official  of  the  BIA  or  tribal  official 
certifies  in  writing  that  no  one  person 
directly  or  indirectly  will  receive  more 
than  the  fiscal  year  limitation. 

Conservation  Practice  Operation  and 
Maintenance 

The  cost  share  agreement  will  provide 
for  the  operation  and  maintenance  of 
the  conservation  practices  applied 
under  the  cost  share  agreement.  The 
participant  will  operate  and  maintain 


the  conservation  practices  for  their 
intended  purposes  as  agreed-to  as  part 
of  the  cost  share  agreement,  and  form 
CCC-1245.  Practice  Approval  and 
Payment  Application. 

Additional  Requirements  and 
Information 

Additional  requirements  and 
information  pertaining  to  the  AMA 
program  relating  to  cost  share 
agreements,  administrative 
requirements,  and  other  matters  can  be 
found  on  CCC  form  CCC-1200, 
Conservation  Program  Contract,  and  the 
appendix  to  form  CCC-1200.  both  of 
which  are  available  at  local  USDA 
service  centers. 

Qvil  Rights 

NRCS  and  CCC  have  collected  civil 
rights  data  on  farmers/ranchers 
participating  in  conservation  programs. 
Based  on  past  participation,  it  is 
estimated  that  the  funding  being  made 
available  with  this  notice  will  not 
negatively  or  disproportionately  affect 
minorities,  women,  or  persons  with 
disabilities  who  are  program 
beneficiaries  or  applicants  for  program 
benefits  in  NRCS  or  CCC  assisted 
programs. 

Environmental  Evaluation 

This  assistance,  administered  by 
NRCS,  will  be  funded  at  a  level  for  2001 
as  determined  by  the  Secretary. 
Depending  on  the  level  of  funding,  and 
based  on  the  participation  in  existing 
soil  and  water  conservation  programs,  it 
is  estimated  that  this  assistance  could 
result  in  approximately  200  cost  share 
agreements  in  the  15  States.  On  each 
farm  or  ranch,  during  the  conservation 
planning  process,  the  environmental 
effects  of  any  proposed  actions  are 
evaluated  on  a  case  by  case  basis.  That 
evaluation  is  used  to  determine  whether ' 
further  environmental  analysis  is 
required.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared  for  this  notice. 

Signed  in  Washington.  DC,  on  May  23. 
2001. 
Thomas  A.  Weber. 

Deputy  Chief  for  Programs.  Natural  Resources 
Conservatiort  Service. 
[PR  Doc.  01-14151  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Soil  and  Water  Conservation 
Assistance 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  Availability  of 

Program  Funds  for  Soil  and  Water 

Conservation  Assistance. 

SUMMARY:  This  notice  aimounces  the 
availability  of  funds  for  Soil  and  Water 
Conservation  Assistance  (SWCA)  to 
implement  Section  211(b),  Tide  II,  of 
the  Agricultural  Risk  Protection  Act  of 
2000  Public  Law  106-224.  The 
Commodity  Credit  Corporation  (CCC) 
administers  the  funds  imder  the  general 
supervision  of  a  Vice  President  of  the 
CCC  who  is  the  Chief  of  the  Natural 
Resources  Conservation  Service  (NRCS). 
Section  211(b)  authorizes  the  Secretary 
of  Agricultiue  to  use  the  funds  for  soil, 
water,  and  related  natural  resources 
conservation  purposes  in  areas  that  have 
not  been  designated  as  conservation 
priority  areas  imder  section  1230(c)  of 
the  Food  Security  Act  of  1985  (16  U.S.C. 
3830(c)). 

DATES:  Fimds  will  be  available  from 
June  6,  2001  to  September  30,  2001. 
unless  they  are  obligated  sooner. 
ADDRESSES:  Address  all  comments  to: 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington.  D.C.  20013- 
2890. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Mark  W.  Berkland,  Director,  or  Gary 
Gross,  SWCA  Program  Manager, 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  D.C.  20013. 
(202)  720-1845,  fax:  202-720-4265. 
Submit  electronic  comments  to: 
inark.berkland@usda.gov  or 
gary  gross@usda.gov. 

'SUPPLEMENTARY  INFORMATION: 
Background 

Section  211(b),  Tide  II,  of  the 
Agricultural  Risk  Protection  Act  of 
2000,  (Pub.  L.  106-224,  June  22,  2000), 
16  U.S.C.  3830  note,  authorizes  the 
Secretary  of  Agricidture  (Secretary)  to 
use  funds  of  CCC  to  provide  financial 
assistance  to  farmers  and  ranchers  to 
address  threats  to  soil,  water,  and 
related  natural  resoinces,  including 
grazing  land,  wetland,  and  wildlife 
habitat;  comply  with  Federal  and  State 
environmental  laws;  and  make 
beneficial,  cost-effective  changes  to 
cropping  systems,  grazing  management, 
manine,  nutrient,  pest,  or  irrigation 
management,  land  uses,  or  other 


measures  needed  to  conserve  and 
improve  soil,  water,  and  related  natural 
resources.  Assistance  under  this  section 
may  be  made  in  the  form  of  cost-share 
payments  or  incentive  payments,  as 
determined  by  the  Secretary.  A  total  of 
$20  million  is  being  made  available  for 
Section  211(b)  in  fiscal  year  2001. 

Section  211(b)  authorizes  the 
Secretary  of  Agricultine  to  use  the  funds 
to  provide  assistance  in  areas  that  are 
not  designated  as  conservation  priority 
areas  under  section  1230(c)  of  the  Food 
Security  Act  of  1985  (16  U.S.C.  3830(c)). 
These  are  areas  that  are  outside  of 
designated  priority  areas  of  the 
Conservation  Reserve  Program, 
Environmental  Quality  Incentives 
Program,  and  the  WeUands  Reserve 
Pr^zram. 

The  Chief  of  NRCS,  on  behalf  of  CCC, 
wiU  determine  the  funds  available  to  the 
States  for  financial  and  technical 
assistance. 

The  NRCS  State  Conservationist,  in 
consultation  with  the  State  Technical 
Committee  (established  imder  16  U.S.C. 
3861),  will  determine  eligible  practices 
using  a  locally  led  process.  Eligible 
conservation  practices  will  be  those 
practices  that  meet  the  provisions  of 
Section  211(b),  as  previously  outlined. 

There  will  be  a  continuous  signup 
period,  with  ranking  cutoff  dates  as 
determined  by  the  State  Conservationist 
in  consultation  with  the  State  Technical 
Committee. 

The  State  Conservationist,  in 
considtation  with  the  State  Technical 
Committee,  will  select  applications 
based  on  State-developed  ranking 
criteria  and  a  ranking  process,  that  takes 
into  account  local  and  state  priorities. 
The  State  Conservationist  may  also 
delegate  the  selection  of  applications  to 
a  local  designated  conservationist  who 
will  work  in  consultation  with  the  local 
USDA  Work  Group. 

SWCA  Requirements 

CCC  will  accept  applications 
throughout  the  year.  The  State 
Conservationist,  working  with 
cooperating  agencies  and  organizations, 
will  distribute  information  on  the 
availability  of  assistance  and  the  State- 
specific  goals.  Information  will  be 
provided  that  explains  the  process  to 
request  assistance. 

Applicants  must  own  or  control  the 
land  for  which  assistance  is  being 
sought  and  agree  to  implement  specific 
eligible  conservation  practices  on  the 
land.  There  will  be  a  5  to  10  year  cost- 
share  agreement  period  to  install 
eligible  practices.  Cost-share  practices 
need  to  be  maintained  for  the  life  of  the 
practice.  The  maximum  pajonent  to  any 
one  participant  imder  SWCA  is  $50,000. 


The  Federal  share  of  cost-share 
payments  will  be  75  percent  of  the  cost 
of  an  eligible  practice(s)  based  on 
percent  of  actual  cost,  percent  of  actual 
cost  with  not-to-exceed  limits,  flat  rates, 
or  average  costs  as  determined  by  the 
State  Conservationist.  Producers  will  be 
paid  upon  certification  of  completion  of 
the  approved  practice(s).  Producers  may 
contribute  to  the  application  of  a  cost- 
share  practice  through  in-kind 
contributions.  Eligible  in-kind 
contributions  include:  personal  labor; 
use  of  personal  equipment;  donated 
labor  or  materials;  and  use  of  on-hand 
or  approved  used  materials  that  meet 
the  requirements  for  the  practice  to  be 
installed.  In  no  instance  shall  the  total 
financial  contributions  for  an  eligible 
practice  from  all  public  and  private 
entity  sources  exceed  100  percent  of  the 
actual  cost  of  the  practice.  Cost-share  or 
incentive  payments  will  not  be  made  to 
a  participant  who  has  applied  or 
initiated  the  application  of  a 
conservation  practice  prior  to  approval 
of  the  cost-share  agreement. 

Eligible  participants  must  have 
control  of  the  land  for  the  life  of  the  cost 
share  agreement  period.  Ail  exception 
may  be  made  by  the  Chief  of  NRCS  in 
the  case  of  land  allotted  by  the  Bureau 
of  Indian  Affairs  (BIA),  tribal  land,  or 
other  instances  in  which  the  Chief  of 
NRCS  determines  that  there  is  sufficient 
assurance  of  control;  or  the  applicant  is 
a  tenant  of  the  land  involved  in 
agricultural  production  and  the 
applicant  provides  CCC  with  the  written 
concurrence  of  the  landowner  in  order 
to  apply  an  eligible  practice(s). 

EligiDle  land  includes  land  used  as 
agricultural  land  on  which  NRCS 
determines  that  assistance  is  needed  to 
address  threats  to  soil,  water,  and 
related  natural  resources,  including 
grazing  land,  weUand,  and  wildlife 
habitat;  comply  with  Federal  and  State 
environmental  laws;  and  make 
beneficial,  cost-effective  changes  to 
cropping  systems,  grazing  management, 
manure,  nutrient,  pest,  or  irrigation 
management,  land  uses,  or  other 
measures  needed  to  conserve  and 
improve  soil,  water,  and  related  natural 
resources.  Additionally,  land  may  only 
be  considered  for  enrollment  in  SWCA 
if  NRCS  determines  that  the  land  is 
privately-owned,  or  if  publicly-owned, 
where  the  land  is  under  private  control 
for  the  length  of  the  cost-share 
agreement  and  is  included  in  the 
participant's  operating  unit.  The 
conservation  practices  installed  on 
public  land  must  contribute  to  an 
improvement  in  the  identified  natural 
resource  concern  as  well  as  benefit 
private  land.  The  applicant  must 
provide  CCC  with  written  authorization 
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from  the  government  landowner  to 
apply  the  conservation  practices.  Land 
that  is  federally  recognized  Tribal,  BIA 
allotted,  or  Indian  trust  land  may  be 
considered  for  enrollment  in  SWCA. 

Applicants  must  submit  an 
application  (CCC— 1200  form)  to  CCC  to 
be  considered  for  participation  in 
SWCA.  Any  producer  who  has  eligible 
land  may  obtain  and  submit  an 
application  for  participation  in  SWCA  at 
an  USDA  service  center.  Producers  who 
are  members  of  a  joint  operation  shall 
file  a  single  application  for  the  joint 
operation.  A  NRCS  conservationist  will 
work  with  the  applicant  to  collect  the 
information  necessary  to  evaluate  the 
application  using  the  ranking  criteria. 

Conservation  Plan  Requirement 

A  conservation  plan  is  required  for 
the  area  to  be  included  in  the  SWCA 
cost-share  agreement  and  becomes  the 
basis  for  developing  the  cost  share 
agreement.  The  conservation  plan  must 
be  acceptable  to  NRCS;  be  approved  by 
the  local  conservation  district;  be  signed 
by  the  participant,  designated 
conservationist,  and  the  conservation 
district;  and  clearly  identify  the 
conservation  practices  that  will  be  cost 
shared  with  SWCA  funds  and  the  non- 
cost-shared  practices  needed  in  the 
conservation  plan. 

Cost-Share  Agreement  Requirements 

Participants  will  enter  into  a  cost- 
share  agreement  to  implement  eligible 
conservation  practices.  A  SWCA  cost 
share  agreement  will  cover,  as  a 
minimum,  the  eligible  land  that 
influences,  or  is  influenced  by,  the 
conservation  practices  being  installed, 
and  be  for  a  duration  of  5  to  10  years. 

Cost-share  agreements  will 
incorporate  all  provisions  as  required  by 
law  or  statute,  including  requirements 
to  not  conduct  any  practices  on  the  farm 
or  ranch  unit  of  concern  that  would 
tend  to  defeat  the  purposes  of  the  cost- 
share  agreement;  refund  to  CCC  any 
SWCA  payments  received,  with  interest, 
and  forfeit  any  future  payments  under 
SWCA  on  the  violation  of  a  term  or 
condition  of  the  cost-share  agreement; 
refund  all  SWCA  payments  received  on 
the  transfer  of  the  right  and  interest  of 
the  producer  in  land  subject  to  the  cost- 
share  agreement,  unless  the  transferee  of 
the  right  and  interest  agrees  to  assume 
all  obligations  of  the  cost-share 
agreement;  and  supply  information  as 
required  by  CCC  to  determine 
compliance  with  the  cost-share 
agreement  and  requirements  of  SWCA. 
The  participant  and  NRCS  must  certify 
that  a  conservation  practice  is 
completed  in  accordance  with  the  cost- 


share  agreement  before  CCC  will 
approve  any  cost-share  payments. 

With  respect  to  land  under  a  SWCA 
cost-share  agreement  which  is  inherited 
during  the  cost  share  agreement  period, 
the  $50,000  limitation  per  participant 
will  not  apply  to  the  extent  that  the 
payments  from  any  cost-share 
agreements  on  the  inherited  land  cause 
an  heir,  who  was  party  to  a  SWCA  cost- 
share  agreement  on  other  lands  prior  to 
the  inheritance,  to  exceed  the  limit. 

With  regard  to  cost-share  agreements 
on  tribal  land,  Indian  trust  land,  or  BIA 
allotted  land,  payments  exceeding  the 
$50,000  limitation  may  be  made  to  the 
tribal  venture  if  an  official  of  the  BIA  or 
tribal  official  certifies  in  writing  that  no 
one  participant  direcUy  or  indirectly 
will  receive  more  than  the  limitation. 

Conservation  Practice  Operation  and 
Maintenance 

The  cost-share  agreement  will  provide 
for  the  operation  and  maintenance  of 
the  conservation  practices  applied 
under  the  cost-share  agreement.  The 
participant  will  operate  and  maintain 
the  conservation  practices  for  their 
intended  purposes  as  agreed-to  as  part 
of  the  cost-share  agreement,  and  form 
CCC — 1245,  Practice  Approval  and 
Payment  Application. 

Additional  Requirements  and 
Information 

Additional  requirements  and 
information  pertaining  to  SWCA  cost- 
share  agreements,  administrative 
requirements,  and  other  matters  can  be 
found  on  form  CCC-1200,  Conservation 
Program  Contract,  and  the  appendix  to 
form  CCC-1200,  both  of  which  are 
available  at  local  USDA  service  centers. 

Qvil  Rights 

NRCS  and  CCC  have  collected  civil 
rights  data  on  farmers/ranchers 
participating  in  conservation  programs. 
Based  on  past  participation,  it  is 
estimated  that  the  funding  being  made 
available  with  this  notice  will  not 
negatively  or  disproportionately  affect 
minorities,  women,  or  persons  with 
disabilities  who  are  program 
beneficiaries  or  applicants  for  program 
benefits  in  NRCS  or  CCC  assisted 
programs. 

Environmental  Evaluation 

This  assistance,  administered  by 
NRCS.  will  be  funded  at  a  level  for  2001 
as  determined  by  the  Secretary. 
Depending  on  the  level  of  funding,  and 
based  on  the  participation  in  existing 
soil  and  water  conservation  programs,  it 
is  estimated  that  this  assistance  could 
result  in  approximately  1000  cost-share 
agreements.  On  each  farm  or  ranch, 


during  the  conservation  planning 
process,  the  environmental  effects  of 
any  proposed  actions  are  evaluated  on 
a  case-by-case  basis.  That  evaluation  is 
used  to  determine  whether  further 
environmental  analysis  is  required.^ 
Accordingly,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  has  been  prepared  for 
this  notice. 

Signed  in  Washington.  D.C.  on.  May  23, 
2001. 
Thomas  A.  Weber, 

Deputy  Chief  for  Programs,  Natural  Resources 
Conservation  Service. 

(PR  Doc.  01-14150  Filed  6-5-01;  8:45  am] 

BILIJNG  COOC  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Public  Meetings  of  Advisory 
Committee  on  Beginning  Farmers  and 
Ranchers 

agency:  Farm  Service  Agency.  USDA. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Farm  Service  Agency 

(FSA)  is  issuing  this  notice  to  advise  the 
public  that  meetings  of  the  Advisory 
Committee  on  Beginning  Fanners  and 
Ranchers  (Committee)  will  be  held  to 
discuss  the  Secretary's  responses  to 
recommendations  drafted  at  previous 
meetings  and  to  formulate  additional 
recommendations. 

DATES:  The  public  meetings  will  be  held 
June  19-20.  2001.  from  8:30  a.m.  to  5:00 
p.m.  at  the  Radisson  Barcelo  Hotel 
Washington,  2121  P  Stiwt  NW., 
Washington,  DC,  telephone  202-293- 
3100.  All  times  noted  are  Eastern 
Standard  Time  (EST). 
ADDRESSES:  Mark  Falcone,  Designated 
Federal  Official  for  the  Advisory 
Committee  on  Beginning  Farmers  and 
Ranchers.  Farm  Service  Agency.  U.S. 
Department  of  Agriculture.  1400 
Independence  Avenue,  SW.,  Room 
5438-S,  STOP  0522,  Washington,  DC 
20250-0522;  telephone  (202) 720-1632; 
FAX  (202)  690-1117;  e-mail 
mark_falcone@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT 
Mark  Falcone  at  (202)  720-1632. 
SUPPLEMENTARY  INFORMATION:  Section  5 
of  the  Agricultural  Credit  Improvement 
Act  of  1992  (Pub.  L.  102-554)  required 
the  Secretary  of  Agriculture  to  establish 
the  Committee  for  the  purpose  of 
advising  the  Secretary  on  the  following: 
(1)  The  development  of  a  program  of 
coordinated  financial  assistance  to 
qualified  begiiming  farmers  and 
ranchers  required  by  section  309(i)  of 
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the  Consolidated  Fann  and  Rural 
Development  Act  (Federal  and  State 
beginning  fanner  programs  provide  joint 
financing  to  beginning  farmers  and 
ranchers);  (2)  methods  of  maximizing 
the  number  of  new  farming  and 
ranching  opportunities  created  through 
the  program;  (3)  methods  of  encouraging 
States  to  participate  in  the  program;  (4) 
the  administration  of  the  program;  and 
(5)  other  methods  of  creating  new 
farming  or  ranching  opportunities. 

Departmental  Regulation  1042-119 
dated  November  25,  1998,  formally 
established  the  Committee  and 
designated  FSA  to  provide  support.  The 
Committee  meets  at  least  once  a  year 
and  all  meetings  are  open  to  the  public. 
The  duration  of  the  Committee  is 
indefinite. 

The  initial  meetings  of  the  Committee, 
held  August  31-September  2.  1999,  and 
April  11-12,  2000,  provided  an 
opportunity  for  members  to  exchange 
ideas  on  ways  to  increase  opportunities 
for  begiiming  farmers  and  ranchers 
through  Federal-State  partnerships  and 
to  encourage  more  State  participation. 
Members  discussed  various  issues  and 
drafted  numerous  recommendations, 
which  were  provided  to  the  Secretary. 
During  the  June  meetings,  members  will 
discuss  the  Secretary's  responses  and 
will  formulate  additional 
recommendations. 

Attendance  is  open  to  all  interested 
persons  but  limited  to  space  available. 
Anyone  wishing  to  make  an  oral 
statement  should  submit  their  request  in 
writing  (letter,  fax.  or  e-mail)  to  Mark 
Falcone  at  the  above  address. 
Statements  should  be  received  no  later 
than  June  15,  2001.  Requests  should 
include  the  name  and  affiliation  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  The  floor  will  be  open 
to  oral  presentations  beginning  at  1 :00 
p.m.  EST  on  June  19,  2001.  Comments 
will  be  limited  to  5  minutes,  and 
presenters  will  be  approved  on  a  first- 
come,  first-served  basis. 

Persons  with  disabilities  who  require 
special  accommodations  to  attend  or 
participate  in  the  meetings  should 
contact  Mark  Falcone  by  Jime  15,  2001. 

Signed  in  Washington,  DC,  on  June  1. 
2001. 

James  R.  Little, 

Acting  Administrator.  Fann  Service  Agency. 
(FR  Doc.  01-14301  Filed  6-4-01;  9:36  am] 

BNJJNG  COOE  3410-Ofr-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Actlvltiee:  Proposed  Collection; 
Comment  Request — Repayment 
Demand  and  Program  Disqualification 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
Notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  This 
Notice  of  Proposed  Information 
Collection  announces  the  intent  of  the 
Food  and  Nutrition  Service  to  extend 
the  information  collection  requirements 
associated  with  initiating  collection 
actions  against  households  who  have 
received  an  overissuance  in  the  Food 
Stamp  Program.  In  addition,  this  Notice 
announces  the  Food  and  Nutrition 
Service's  intent  to  extend  the 
information  collection  requirements 
associated  with  intentional  Program 
violation  determinations. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2001 
to  be  assured  consideration. 
ADDRESSES:  Send  conmients  to  Barbara 
Hallman,  Chief,  State  Administration 
Branch,  Food  and  Nutrition  Service, 
USDA,  3101  Park  Center  Drive,  Room 
820,  Alexandria,  Virginia,  22302. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507),  conunents 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate, 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  will  be  sununarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
initiating  collection  action,  contact 
Susan  Beard.  For  intentional  Program 


violation  (IPV)  determination,  contact 
Greg  Fortine.  Both  may  be  reached  at 
(703)  305-2383. 
SUPPLEMENTARY  INFORMATION: 

Title:  Repayment  Demand  and 
Program  Disqualification. 

OMB  Number:  0584-0492. 

Form  Number:  None. 

Expiration  Date:  August  31,  2001. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Section  13(b)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  (7 
U.S.C.  2022(b))  and  Food  Stamp 
Program  (FSP)  regulations  at  7  CFR 
273.18  require  State  agencies  to  initiate 
collection  action  against  households 
that  have  been  overissued  benefits.  To 
initiate  collection  action.  State  agencies 
need  to  provide  an  affected  household 
with  written  notification  informing  the 
household  of  the  claim  and  demanding 
repayment.  This  process  is  automated  in 
most  State  agencies.  For  initiating 
collection  action  on  an  overissuance,  we 
are  reducing  the  estimated  annual 
reporting  and  recordkeeping  burden  for 
State  agencies  and  households  from 
148.846  hours  to  116.400  hours.  The 
reason  for  the  decline  is  to  reflect  the 
lower  number  of  claims  that  were 
established  in  fiscal  year  (FY)  2000. 

Note  that,  for  recipient  claims,  this 
Federal  Register  Notice  only  covers  the 
reporting  and  recordkeeping  burden  for 
initiating  collection  action.  The  burden 
associated  with  reporting  collections 
and  other  claims  management 
information  on  the  FNS-209  report  is 
covered  imder  cxirrently  approved  OMB 
number  0584-0069.  The  burden 
associated  with  referring  delinquent 
claims  and  receiving  collections  through 
the  Treasiuy  Offset  Program  is  covered 
under  currently  approved  OMB  number 
0584-0446. 

FSP  regulations  at  7  CFR  273.16 
require  State  agencies  to  investigate  any 
case  of  suspected  fraud,  and.  where 
applicable,  make  an  IPV  determination 
either  administratively  or  judicially. 
Notifications  and  activity  involved  in 
the  IPV  process  include: 

•  The  State  agency  providing  written 
notification  informing  an  individual 
suspected  of  committing  an  IPV  of  an 
impending  administrative 
disqualification  hearing  or  court  action. 

•  An  individual  opting  to  accept  the 
disqualification  and  waiving  the  right  to 
an  administrative  disqualification 
hearing  or  court  action  by  signing  either 
a  waiver  to  an  administrative 
disqualification  hearing  or  a 
disqualification  consent  agreement  in 
cases  of  deferred  adjudication. 

•  Once  a  determination  is  made 
regarding  an  IPV.  the  State  agency  sends 
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notification  to  the  affected  individual  of 
the  action  taken  on  the  administrative 
disqualification  hearing  or  court 
decision. 

Despite  the  decrease  in  FSP 
participation,  IPV  activity  has  not 
experienced  a  similar  decline.  While  ho 
discernible  trend  exists  in  recent  year 
disqualification  data,  available  data 
from  FY  2000  shows  a  small  decrease  in 
IPV  activity  when  compared  to  the  data 
used  to  establish  the  existing  burden. 
Therefore,  we  are  decreasing  the  State 
agency  and  household  annual  reporting 
and  recordkeeping  burden  for  the 
activities  related  to  IPV  disqualifications 
from  36,628  hours  to  34,254  hours. 

In  addition,  one  of  the  factors  used  by 
a  State  agency  to  determine  the 
appropriate  disqualification  penalty  to 
assign  to  an  individual  is  whether  or  not 
the  individual  was  found  to  have 
committed  any  prior  IPVs.  The  way  that 
State  agencies  make  this  determination 
is  by  accessing  and  checking  the 
Disqualified  Recipient  Subsystem 
(DRS).  DRS  is  an  automated  system 
developed  by  the  Food  and  Nutrition 
Service  that  contains  records  of 
disqualifications  in  every  State.  State 
agencies  are  responsible  for  updating 
the  system  and  checking  it  to  determine 
the  appropriate  length  of  each 
disqu^ification.  The  burden  associated 
v«th  State  use  of  DRS  for  IPVs  was  not 
included  in  this  original  OMB-approved 
burden.  We  now  intend  to  incorporate 
this  activity  under  this  OMB  burden 
number.  The  additional  annual  biu-den 
associated  with  the  DRS  process  is 
estimated  at  14,340  hours  per  year. 

Summary  of  Estimated  Burden 

The  net  aggregate  change  from  the 
existing  to  the  proposed  annual  burden 
for  this  entire  Proposed  Collection  is  a 
decrease  of  20.480  hours.  For  initiating 
collection  action  on  an  overissuance,  we 
are  reducing  the  estimated  annued 
burden  for  State  agencies  and 
households  from  148.846  hours  to 
116.400  hours  to  reflect  the  lower 
number  of  claims  established  in  FY 
2000.  The  IPV-related  State  agency  and 
household  annual  burden,  is  being 
reduced  from  36,628  hours  to  34,254 
hoiu's  to  reflect  the  lower  number  of 
disquahfications.  The  additional  aimud 
burden  associated  with  the  DRS  process 
is  estimated  at  14,340  hours  per  year. 

Affected  Public:  State  and  local 
government,  and  food  stamp 
households. 

Estimated  Number  of  Respondents: 
676,053. 

Number  of  Responses  per 
Respondent:  From  1  to  5. 

Total  Number  of  Armual  Responses: 
1,536,129. 


Estimated  Time  per  Response:  0.1074 
hours. 

Estimated  Total  Armual  Burden: 
164,994  hours. 

Dated:  May  25,  2001. 

G«orge  A.  Braley, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

[FR  Doc.  01-14153  Filed  6-5-01;  8:45  am) 

BILUNO  COM  M10-30-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection: 
Proposed  Collection;  Comment 
Request;  FNS-46,  Issuance 
Reconciliation  Report 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collection 
contained  in  Form  FNS-46,  Issuance 
Reconciliation  Report. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  2001. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to:  Jeffrey  N.  Cohen,  Branch 
Chief,  Electronic  Benefit  Transfer 
Branch,  Benefit  Redemption  Division, 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive,  Alexandria,  VA  22302. 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507).  comments 
are  invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  N.  Cohen.  (703)  305-2523. 
SUPPLEMENTARY  MFORMATKM: 

Title:  Issuance  Reconciliation  Report. 

OMB  Number:  0584-0080. 

Form  Number:  FNS-46. 

Expiration  Date:  07/31/2001. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  Section  7(d)  of  the  Food 
Stamp  Act  of  1977,  as  amended, 
requires  the  Secretary  to  require  State 
agencies  to  report  on  their  issuance 
operations  not  less  than  monthly.  (7 
U.S.C.  2016(d))  Section  1 1(a)  of  the  Act 
requires  State  agencies  to  assume 
responsibility  for  the  issuance,  control 
and  accountability  of  benefits.  (7  U.S.C. 
2020(a))  Regulations  at  7  CFR  274.4(a) 
and  274.4(b)(2)  require  State  agencies  to 
account  for  all  issuance  through  the 
reconciliation  process  and  submit  a 
report  on  such  issuance  using  Form 
FNS-46,  Issuance  Reconciliation 
Report.  These  reports  must  be  submitted 
to  the  Food  and  Nutrition  Service 
monthly  and  must  reach  FNS  no  later 
than  90  days  following  the  end  of  each 
report  month.  The  FNS-46  report 
reflects  the  total  issuance,  returns,  and 
unauthorized  issuance  amounts 
resulting  in  the  net  Federal  obligation. 

Affected  Public:  State  and  local 
government  employees  or  contractors. 

Estimated  Number  of  Respondents: 
238. 

Estimated  Number  of  Responses  per 
respondent:  12. 

Estimated  Time  per  Response:  8 
hours. 

Estimated  Total  Armual  Burden: 
22,848  hours  annually. 

Dated:  May  31.  2001. 
George  A.  Braley, 

Acting  Administrator. 

(FR  Doc.  01-14259  Filed  6-5-01;  8:45  am) 

BHXMQ  COOE  3410-30-U 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Ctwnges  in  tfie 
Natiortal  Handbooic  of  Conservation 
Practices 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  Notice  is  hereby  given  of  the 
intention  of  the  Natural  Resources 
Conservation  Service  (NRCS)  to  issue  a 
series  of  new  or  revised  conservation 
practice  standards  in  its  National 
Handbook  of  Conservation  Practices. 
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These  standards  include  Access  Road, 
Diversion,  Drainage  Water  Management, 
Fishpond  Management.  Irrigation  Land 
Leveling,  Herbaceous  Wind  Barriers, 
Pond  Sealing  or  Lining — Bentonite 
Sealant,  Pond  Sealing  or  Lining — Soil 
dispersant.  Roof  Runoff  Structure,  and 
Surface  Roughening.  The  standards  are 
used  to  convey  national  guidance  when 
developing  the  Field  Office  Technical 
Guide  policies.  NRCS  State 
Conservationists  and  Directors  for  the 
Pacific  Basin  and  Caribbean  areas  who 
choose  to  adopt  these  practices  for  use 
within  their  States/areas  will 
incorporate  them  into  Section  IV  of  their 
Field  Office  Technical  Guide.  These 
practices  may  be  used  in  resource 
management  systems  that  treat  highly 
erodible  land  or  on  land  determined  to 
be  wetland. 

EFFECTIVE  DATES:  Comments  will  be 
received  imtil  on  or  before  August  6, 
2001.  This  series  of  new  or  revised 
conservation  practice  standards  will  be 
adopted  after  the  close  of  the  60-day 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Single  copies  of  these  standards  are 
available  from  NRCS-CED  in 
Washington,  DC.  Submit  individual 
inquiries  and  return  any  comments  in 
writing  to  William  Hughey,  National 
Agricultural  Engineer,  Natiiral 
Resources  Conservation  Service,  Post 
Office  Box  2890.  Room  6139-S, 
Washington,  DC  20013-2890;  telephone: 
(202)  720-5023.  The  standards  are  also 
available  from,  and  can  be  downloaded 
via  the  Internet  at:  http:// 
www.ftwjircs.usda.gov/ 
practic8_stds.html. 

SUPPLEMENTARY  MFORMATION:  Section 
343  of  the  Federal  Agriciiltiue 
Improvement  and  Reform  Act  of  1996 
requires  NRCS  to  make  available  for 
pubUc  review  and  comment  proposed 
revisions  to  conservation  practice 
standards  used  to  carry  out  the  highly 
erodible  land  and  wetland  provisions  of 
the  law.  For  the  next  60  days,  NRCS  will 
receive  comments  relative  to  the 
proposed  changes.  Following  that 
period,  a  determination  will  be  made  by 
NRCS  regarding  the  disposition  of  those 
comments,  and  a  final  determination  of 
change  will  be  made. 

Signed  in  Washington,  DC.  on  April  20, 
2001. 

Pearlie  S.  Reed, 

Chief,  Natural  Resources  Conservation 
Service. 

[PR  Doc.  01-14149  Filed  6-5-01;  8:45  am] 

nUJNQ  CODE  3410-16-U 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

EKX;  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Census  Bureau. 

Title:  2001  Panel  of  the  Survey  of 
Income  and  Program  Participation, 
Wave  3  Topical  Modides. 

Form  Numberis):  SIPP/CAPI 
Automated  Instrument,  SIPP-21305(L) 
Director's  Letter,  SIPP-21003  Reminder 
Card. 

Agency  Approval  Number:  0607- 
0875. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  121,478  hours. 

Number  of  Respondents:  78,750. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  U.S.  Census 
Bureau  requests  authorization  from  the 
Office  of  Management  and  Budget 
(OMB)  to  conduct  the  Wave  3  Topical 
Module  interview  for  the  2001  Panel  of 
the  Siuvey  of  Income  and  Program 
Participation  (SIPP).  We  also  request 
approval  for  a  few  replacement 
questions  in  the  reinterview  instrument. 
The  core  SIPP  instrument,  and 
reinterview  instnmient  were  cleared 
previously.  The  reinterview  instrument 
Mdll  be  used  for  quaUty  control 
purposes.  We  are  also  seeking  continued 
clearance  for  the  SIPP  Methods  Panel 
instrument  field  testing  to  be  conducted 
in  October  and  November  2001.  The  test 
targets  SIPP  Wave  1  items  and  sections 
that  require  thorough  and  rigorous 
testing  in  order  to  improve  the  quality 
of  core  data.  The  experiment  is 
conducted  under  the  direction  of  the 
Methods  Panel  Team,  which  is 
committed  to  delivering  an  improved 
and  less  biudensome  instrument  for  use 
in  the  2004  SIPP  Panel. 

The  SIPP  is  designed  as  a  continuing 
series  of  national  panels  of  interviewed 
households  that  are  introduced  every 
few  years,  with  each  panel  having 
durations  of  3  to  4  years.  The  2001  SIPP 
Panel  is  scheduled  for  three  years  and 
will  include  nine  waves  beginning 
February  1,  2001. 

The  survey  is  molded  around  a 
central  "core"  of  labor  force  and  income 
questions  that  remain  fixed  throughout 
the  life  of  a  panel.  The  core  is 
supplemented  with  questions  designed 
to  answer  specific  needs.  These 
supplemental  questions  are  included 
with  the  core  and  are  referred  to  as 
"topical  modiUes."  The  topical  modules 


for  the  2001  Panel  Wave  3  are  Medical 
Expenses  and  Utilization  of  Health  Care 
(Adults  and  Children),  Work  Related 
Expenses  and  Child  Support  Paid,  and 
Assets,  Liabilities,  and  Eligibility.  Wave 
3  interviews  will  be  conducted  from 
October  2001  through  January  2002. 

Data  provided  by  the  SIPP  are  being 
used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  or  transfer  payment 
programs,  such  as  the  Department  of 
Health  and  Human  Services  and  the 
Department  of  Agriculture.  The  SIPP 
represents  a  soiuce  of  information  for  a 
wide  variety  of  topics  and  allows 
information  for  separate  topics  to  be 
integrated  to  form  a  single  and  unified 
database  so  that  the  interaction  between 
tax,  transfer,  and  other  government  and 
private  policies  can  be  examined. 
Government  domestic  policy 
formulators  depend  heavily  upon  the 
SIPP  information  concerning  the 
distribution  of  income  received  directly 
as  money  or  indirectly  as  in-kind 
benefits  and  the  effect  of  tax  and 
transfer  programs  on  this  distribution. 
They  also  need  improved  and  expanded 
data  on  the  income  and  general 
economic  and  financial  situation  of  the 
U.S.  population.  The  SIPP  has  provided 
these  kinds  of  data  on  a  continuing  basis 
since  1983,  permitting  levels  of 
economic  well-being  and  changes  in 
these  levels  to  be  measured  over  time. 

Affected  PubUc:  Individuals  or 
households. 

Frequency:  Every  4  months. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C. 
Section  182. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  ccdlection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  1,2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer,, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-14240  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2002  Economic  Census  General 
Classification  Report. 

Form  Number(s):  NC-99023,  NC- 
99023-L-l.  NC-99023-L-11,  NC- 
99500. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  FY  2002-38,333,  FY  2003- 
66,666. 

Number  of  Respondents:  600,000. 

Avg.  Hours  Per  Response:  Under  6 
minutes. 

Needs  and  Uses:  Acciuate  and 
reliable  industry  and  geographic  codes 
are  critical  to  the  Census  Bureau's 
economic  statistical  programs.  New 
businesses  are  assigned  industry 
classifications  by  the  Social  Security 
Administration  (SSA).  Approximately  4 
percent  of  these  businesses  cannot  be 
assigned  industry  codes  because 
insufficient  information  is  provided  on 
the  Internal  Revenue  Service  (IRS)  Form 
SS-4.  Since  the  1997  Economic  Census, 
the  number  of  imclassified  businesses 
has  grown  to  almost  250,000.  In  order  to 
provide  detailed  industry  data  for  the 
2002  Economic  Census  and  the  Business 
Register  (Standard  Statistical 
Establishment  Listing  (SSEL)),  these 
imclassified  businesses  must  be 
assigned  North  American  Industry 
Classification  System  (NAICS)  codes. 
Diuing  the  2002  Economic  Census,  the 
NC-99023.  2002  Economic  Census 
General  Classification  Report  will  be 
used  to  collect  information  from 
unclassified  single-unit  establishments. 
In  2001,  the  year  prior  to  the  census, 
this  form  will  be  used  to  collect 
information  from:  1)  establishments 
with  a  significant  amount  of  receipts  but 
no  payroll;  2)  new  businesses  with  a 
large  amount  of  payroll,  but  insufficient 
industry  classification;  and  3) 
establishments  that  have  been 
previously  classified  as  farms,  but  report 
large  amoimts  of  non-farm  payroll. 

Establishments  with  significant 
receipts  but  no  payroll  are  normally 
excluded  from  the  economic  census. 
This  data  collection  will  determine 
accurate  NAICS  codes  and  identify 
whether  or  not  these  establishments  are 
within  the  scope  of  the  2002  Economic 
Census.  New  business  classifications  by 
the  SSA  are  not  always  fully  coded 


because  of  insufficient  information.  This 
operation  will  assign  NAICS  codes  to 
the  unclassified  units  and  ensure  that 
the  appropriate  form  will  be  mailed  to 
the  businesses  diuing  the  census.  In 
addition,  establishments  currently 
classified  as  farms  but  reporting 
substantial  amounts  of  non-farm  payroll 
may  be  incorrectiy  classified  and 
excluded  from  the  2002  Economic 
Census.  This  operation  will  determine 
whether  or  not  these  establishments  are 
in  scope  of  the  2002  Economic  Census. 

The  mail  out  of  the  NC-99023  form  in 
2001  will  also  include  the  new 
Ownership  and  Control  form  (NC- 
99500).  Based  on  responses  tb  this  form, 
establishments  identified  as  having  an 
affiliation  and/or  paultiple  locations  of 
operation  will  be  set  up  in  the  Business 
Register  (SSEL)  as  multi-unit  companies 
with  appropriate  industry  classifications 
prior  to  the  2002  Economic  Census. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 

Frequency:  Every  five  years. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Tide  13,  U.S.C, 
Sections  131  and  224. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  1,  2001. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  01-14241  Filed  6-5-01;  8:45  am] 
BtUJNQ  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 


Title:  2002  Economic  Ceinsus 
Classification  Report. 

Form  Numberfs):  NC-99026. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Buixien:  FY  2002-13,333,  FY-2003- 
37.500. 

Number  of  Respondents:  610,000. 

Avg.  Hours  Per  Response:  5  miiiutes. 

Needs  and  Uses:  The  Census  Bureau 
implemented  the  new  North  American 
Industry  Classification  System  (NAICS) 
for  the  1997  Economic  Census  to  replace 
the  1987  Standard  Industrial 
Classification  (SIC)  system.  The  NAICS 
has  been  revised  for  the  2002  Economic 
Census.  Many  of  the  revisions 
significanUy  impact  the  Construction 
Sector.  In  order  to  provide  detailed 
construction  industry  statistics 
reflecting  NAICS  revisions  for  the  2002 
Economic  Census,  the  Census  Bureau 
will  use  the  NC-99026,  2002  Economic 
Census  Classification  Report,  to  collect 
additional  information  from  a  sample  of 
construction  businesses. 

Specifically,  the  Census  Bureau  wrill 
select  a  sample  from  the  following 
groups  of  establishments:  (1)  Any 
single-iuiit  construction  establishment 
that  is  only  partially  coded  or  (2)  any 
single-imit  construction  establishment 
that  is  currentiy  classified  in  a  NAICS 
industry  that  will  be  split  into  two  or 
more  NAICS  industries  for  the  2002 
Economic  Census.  The  information 
collected  will  be  used  to  assign  the 
appropriate  NAICS  codes,  update  the 
Business  Register  (Standard  Statistical 
Establishment  List  (SSEL))  and  mailing 
list,  improve  the  sampling  frame,  and 
ensure  that  the  correct  form  is  delivered 
during  the  initial  mailing  for  the  census. 
This  information  will  be  collected  in 
2001  (prior  to  the  census). 

During  the  2002  Economic  Census, 
the  NC-99026  questioimaire  also  will  be 
used  to  obtain  classification  information 
fitim  partially  coded  small  single-unit 
manufacturing,  mining,  and 
construction  establishments,  and 
construction  establishments  not 
receiving  either  a  classification  report 
form  in  2001  or  a  more  detailed  Census 
of  Construction  form  in  the  2002 
Economic  Census. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for-profit 
institutions. 
Frequency:  Every  five  years. 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  TiUe  13  U.S.C, 
Sections  131  and  224. 

OMB  Desk  Officer:  Susan  Schechtw. 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
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Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6086,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclaytonddoc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Etated:  June  1,  2001. 
Madeleine  CUytoo, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  01-14242  Filed  6-5-01;  8:45  am) 
aUMta  CODE  3S1»-07-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Or(torNo.1167] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Pensacola,  FL 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  2^nes  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u).  the  Foreign- 
Trade  Zones  Board  adopts  the  following 
Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "*  *  *  the  establishment 
*  *  *  of  foreign-trade  zones  in  ports  of 
entry  of  the  United  States,  to  expedite 
and  encourage  foreign  commerce,  and 
for  other  purposes,"  and  authorizes  the 
Foreign-Trade  Zones  Board  to  grant  to 
qualified  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Pensacola-Escambia 
County  Promotion  and  Development 
Commission  (the  Grantee),  a  Florida 
public  corporation,  has  made 
application  to  the  Board  (FTZ  Docket 
34-2000,  filed  7/6/00),  requesting  the 
establishment  of  a  foreign-trade  zone  at 
sites  in  the  Pensacola  and  Escambia 
County,  Florida,  area,  adjacent  to  the 
Pensacola  Customs  port  of  entry; 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  (65  FR  43288.  7/13/00);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  249,  at  the 


sites  described  in  the  application,  and 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
May  2001. 

Foreign-Trade  Zones  Board. 

Donald  L.  Evans, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 

Dennis  Puccinelli. 

Executive  Secretary. 

(FR  Doc.  01-14135  Filed  6-5-01;  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dodwt  21-2001] 

Foreign-Trade  Zone  177— Evansvllle, 
IN;  Application  for  Sutuone  Status; 
Toyota  Motor  Manufacturing,  Indiana, 
Inc.,  Plant  (Motor  Vehicles),  Princeton, 
IN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Indiana  Port  Commission, 
grantee  of  FTZ  177,  requesting  special- 
purpose  subzone  status  for  the  motor 
vehicle  manufactiiring  plant  of  Toyota 
Motor  Manufacturing,  Indiana,  Inc. 
(TMMI)(a  subsidiary  of  Toyota  Motor 
Manufecturing  North  America,  Inc.), 
located  in  Princeton,  Indiana.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  May  25,  2001. 

The  TMMI  plant  (1,160  acres/1.66 
million  sq.ft.)  is  located  at  4000  Tulip 
Tree  Drive,  Princeton  (Gibson  County), 
Indiana,  some  25  miles  north  of 
Evansville.  The  facility  is  used  to 
produce  light-duty  passenger  vehicles 
(pickup  trucks,  sport  utility  vehicles, 
minivans)  for  export  and  the  domestic 
market.  At  full  capacity,  the  facility 
(2,500  employees)  will  produce  up  to 
approximately  360,000  vehicles 
annually.  Components  purchased  fit)m 
abroad  (approximately  43%  of  material 
value)  include:  engines  and  parts  of 
engines,  connecting  rods,  cylinder 
heads,  brackets,  sensors,  valves,  engine 
management  systems,  body  parts, 
fasteners,  exhaust  systems,  catalytic 
converters,  speedometers  and  parts, 
parts  of  suspensions,  hub  units,  CV 
joints,  parts  of  steering  systems,  brake 
hoses  and  cables,  airbags,  half  shafts, 
transmissions  and  parts  of 
transmissions,  transfer  cases, 
differentials,  bearings  and  bearing 


housings,  flywheels/pulleys,  wiring 
harnesses,  transformers,  lighting 
equipment,  mirrors,  starters,  gaskets, 
belts,  locks,  rubber  vibration  control 
parts,  global  positioning  systems, 
capacitors,  thermometers,  plugs,  filters, 
windshield  wipers,  bumpers,  tubing, 
air-conditioner  components,  flow 
meters,  springs,  fans/blowers,  lug  nuts, 
rubber  hoses,  CD/radios/audio  systems, 
horns,  relays,  switches,  ignition  wires, 
and  electrical  apparatus  (duty  rate 
range:  free — 5.3%).  The  application 
indicates  that  TMMI's  domestic 
sourcing  will  increase  in  the  future. 

FTZ  procedures  would  exempt  TMMI 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production  (1%  of  shipments).  On  its 
domestic  sales  and  exports  to  NAFTA 
coimtries,  TMMI  would  be  able  to 
choose  the  duty  rate  that  applies  to 
finished  passenger  vehicles  (2.5%)  for 
the  foreign  inputs  noted  above  that  have 
higher  rates.  Foreign  status  and  certain 
domestic  status  parts  and  materials 
would  be  exempt  from  local  inventory 
taxes.  Customs  duties  would  be  deferred 
and  possibly  reduced  on  foreign  status 
production  equipment.  The  application 
indicates  that  subzone  status  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  August  6,  2001.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  August  20,  2001. 

A  copy  of  the  application  and  the 
accompanjdng  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  Room  238, 101  NW  Martin 
Luther  King  Blvd.,  Evansville,  IN 
47708 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
4008,  14th  S\ieet  &  Constihition 
Avenue,  NW,  Washington,  DC  20230- 
0002 

Dated:  May  25,  2001. 
Dennis  Puccinelli, 
Executive  Secretary. 

(FR  Doc.  01-14136  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Internationai  Trade  Administration 


[A-«80-609] 

Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  From  the  Republic  of  Korea; 
Final  Results  of  Changed 
Circumstances  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review. 

summary:  On  May  2,  2001,  the 
Department  of  Commerce  published  a 
notice  of  preliminary  results  of  its 
antidumping  duty  changed 
circumstances  review  on  certain  welded 
stainless  steel  pipe  from  Korea  {see 
Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  from  the  Republic  of  Korea; 
Preliminary  Results  of  Changed 
Circumstances  Review,  66  FR  21910). 
We  have  now  completed  the  review  and 
determine  Hyundai  Steel  Company  to  be 
the  successor-in-interest  to  Hyimdai 
Pipe  Company,  Ltd. 
EFFECTIVE  DATE:  June  6,  2001: 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  or  Sibel  Oyman,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0176  and  (202) 
482-1174,  respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2000). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  2,  2001,  the  Department 
published  its  preliminary  results  in  the 
Federal  Register  [see  Certain  Circular 
Welded  Non-Alloy  Steel  Pipe  from  the 
Republic  of  Korea;  Preliminary  Results 
of  Changed  Circumstances  Review,  66 
FR  21910)  {"Preliminary  Results"), 
preliminarily  finding  Hyundai  Hysco  to 
be  the  successor-in-interest  to  Hyimdai 
Pipe  Company.  Ltd.  ("HDP").  No 
comments  were  received  regarding  these 
findings. 


Scope  of  the  Review 

The  merchandise  subject  to  this 
review  is  circular  welded  non-alloy 
steel  pipe  and  tube,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardless 
of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 
tubes  are  generally  knowni  as  standard 
pipes  and  tubes  and  are  intended  for  the 
low-pressure  conveyance  of  water, 
steam,  natural  gas,  air,  and  other  liquids 
and  gases  in  plumbing  and  heating 
systems,  air-conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipe  may  also  be 
used  for  light  load-bearing  applications, 
such  as  for  fence  tubing,  and  as 
structural  pipe  tubing  used  for  filming 
and  as  support  members  for 
reconstruction  or  load-bearing  purposes 
in  the  construction,  shipbuilding, 
trucking,  farm  equipment,  and  other 
related  industries.  Unfinished  conduit 
pipe  is  also  included  in  this  order. 

All  carbon-steel  pipes  and  tubes 
within  the  physical  description  outlined 
above  are  included  within  the  scope  of 
this  review  except  line  pipe,  oil  country 
tubular  goods,  boiler  tubing,  mechanical 
tubing,  pipe  atad  tube  hollows  for 
redraws,  finished  scaffolding,  and 
finished  conduit.  In  accordance  with  the 
Department's  Fina7  Negative 
Determination  of  Scope  Inquiry  on 
Certain  Circular  Welded  Non-Alloy 
Steel  Pipe  and  Tube  from  Brazil,  the 
Republic  of  Korea,  Mexico,  and 
Venezuela,  61  FR  11608  (March  21, 
1996),  pipe  certified  to  the  API  5L  line- 
pipe  specification  and  pipe  certified  to 
both  the  API  5L  line-pipe  specifications 
and  the  less-stringent  ASTM  A-53 
standard-pipe  specifications,  which  falls 
within  the  physical  parameters  as 
outiined  above,  and  entered  as  line  pipe 
of  a  kind  used  for  oil  and  gas  pipelines 
is  outside  of  the  scope  of  the 
antidumping  duty  order. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTSUS") 
subheadings:  7306.30.10.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85.  and  7306.30.50.90. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
Service  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 


Successorship  ^nd  Final  Results  of 
Review 

Because  we  received  no  comments  on 
the  preliminary  results,  for  the  reasons 
stated  in  the  Preliminary  Results  and 
based  on  the  facts  on  the  record,  we  find 
■  Hyundai  Hysco  to  be  the  successor  to 
HDP  for  antidumping  duty  cash  deposit 
purposes. 

Therefore,  Hyundai  Hysco  will  be 
assigned  HDP's  cash  deposit  rate  of  2.64 
percent  ad  valorem.  This  cash  deposit 
requirement  will  be  effective  u{>on 
publication  of  this  notice  of  final  results 
of  changed  circumstances  review  for  aU 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  cbnsumption  on  or  after  the 
publication  date.  This  cash  deposit  rate 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  353.221(c)(4). 

Dated:  May  29.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-14277  Filed  6-5-01;  8:45  am) 
BILUNG  CODE  3S1fr-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-84e] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China: 
Amended  Final  Results  of 
Administrathre  Review  and  New 
Shipper  Reviews 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 
of  the  antidumping  duty  administrative 
review  and  new  shipper  reviews  of 
freshwater  crawfish  tail  meat  from  the 
People's  Republic  of  China. 

EFFECTIVE  DATE:  June  6.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Gilgunn,  Abdelali  Elouaradia  or 
Maureen  Flaimery,  AD/CVD 
Enforcement  Group  HI.  Office  7,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0648.  (202)  482- 
1374  or  (202)  482-3020,  respectively. 
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Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  tq  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  351  (2000). 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
freshwater  crawfish  tail  meat,  in  all  its 
forms  (whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  &«sh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10, 
1605.40.10.90,  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 

Amendment  of  Final  Results 

On  April  24,  2001,  the  Department  of 
Conunerce  (the  Department)  published 
the  final  results  of  its  administrative  and 
new  shipper  reviews  on  freshwater 
crawfish  tail  meat  (crawfish  tail  meat) 
from  the  People's  Republic  of  China 
(PRC)  (66  FR  20634).  This  review 
covered  numerous  exporters,  including 
Huaiyin  Foreign  Trade  Corporation  (30) 
(Huaiyin30),  Yancheng  Foreign  Trade 
Corporation  (Yancheng  FTC),  Yancheng 
Haiteng  Aquatic  Products  &  Foods 
Company,  Ltd.  (Yancheng  Haiteng), 
Ningbo  Nanlian  Frozen  Foods 
Corporation.  Ltd./Huaiyin  Foreign 
Trade  Corporation  (5)  (Ningbo  Nanlian/ 
Huaiyin(5)),  Suqian  Foreign  Trade 
Company,  Ltd.  (Suqian  FTC),  Yangzhou 
Lakebest  Foods  Company,  Ltd. 
(Yangzhou  Lakebest),  Shantou  SEZ 
Yangfeng  Marine  Products  Company 
(Shantou  SEZ),  Qingdao  Zhengri 
Seafood  Co.,  Ltd.  (Qingdao  Zhengri), 
and  Fujian  Pelagic  Fishery  Group 
Company  (Fujian  Pelagic).  The  period  of 
review  (POR)  is  September  1, 1998 
through  August  31, 1999. 

On  April  23,  2001,  we  received  a 
submission  from  HuaiyinSO  alleging  a 
clerical  error  in  the  final  results  of  the 


administrative  review.  The  allegation 
was  filed  in  a  timely  fashion. 

Comment  1 :  Huaiyin30  alleges  that 
the  Department  committed  a  ministerial 
error  in  the  final  results  of  the 
administrative  review,  by  using  an 
incorrect  sales  price  for  one  of 
Huaiyin30's  U.S.  sales.  For  further 
details,  see  the  business  proprietary 
version  of  the  memorandum  from 
Matthew  Renkey  to  the  file, 
"Amendment  of  the  Final  Results  of  the 
1998-99  Administrative  Review  of 
Freshwater  Crawfish  Tail  Meat  irom  the 
People's  RepubUc  of  China:  Huaiyin 
Foreign  Trade  Corporation  (30),"  dated 
May  24,  2001  ("Amendment 
Memorandiyn  ") . 

Department's  Position:  After  a  review 
of  Huaiyin30's  allegation,  we  agree  vdth 
Huaiyin30  and  have  corrected  our 
calciUation  worksheet  to  show  the 
correct  U.S.  sales  price  for  the  sale  in 
question.  Please  see  "Amendment 
Memorandum,"  a  public  version  of 
which  is  available  in  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce  building,  14th 
Street  and  Constitution  Ave,  NW., 
Washington.  DC. 

Amended  Final  Results  of 
Administrative  Review 

As  a  result  of  our  review  and  the 
correction  of  the  ministerial  error 
described  above,  we  have  determined 
that  the  following  margins  exist: 


Manufacturer/exporter 

Margin 
(percent) 

•Ningbo  Nanlian/HuaiyinS 

2  75 

•Yanctierig  Haiteng 

000 

Huaiyin30 

138  69 

•Yancheng  FTC  

35  73 

•Fujian  Pelagic 

38  76 

•Yangzhou  Lal(et}est  

000 

•Suqian  FTC  

000 

•Qingdao  Zhengri 

000 

•Shantou  SEZ 

000 

•PRC-Wlde  Rate 

201  63 

•Not    affected    tjy    these    Anrended    Final 
Results. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  (Customs) 
shall  assess,  antidimiping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b),  we  will  instruct 
Customs  to  assess  an  importer-specific 
percentage  margin  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  amended  final  ftesults  of 
administrative  review  and  new  shipper 
reviews  for  all  shipments  of  freshwater 
crawfish  tail  meat  from  the  PRC  entered. 


or  withdrawn  from  warehouse,  for 
consimiption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above  except  that,  for 
firms  whose  weighted-average  margins 
are  less  than  0.5  percent  and  therefore 
de  minimis,  the  Department  shall 
require  no  deposit  of  estimated 
antidumping  duties;  (2)  for  previously- 
reviewed  PRC  and  non-PRC  exporters 
with  separate  rates,  the  cash  deposit  rate 
will  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC-wide  rate, 
201.63  percent;  and  (4)  for  all  other  non- 
PRC  exporters  of  the  subject 
merchandise,  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duUes  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  in  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  section  351.305  of  the 
Department's  regulations  or  conversion 
to  judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
is  in  accordance  with  sections  751(a)(1) 
and771(i)(l)ofdieAct. 

Dated:  May  24,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  01-14279  Filed  6-5-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-806] 

Notice  of  Antended  Preliminary 
Antidumping  Duty  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
From  Romania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  Jime  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Riker  or  Charles  Riggle, 
Office  of  AD/CVD  Enforcement  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0186  or 
(202)  482-0650,  respectively. 

Amendment  of  Preliminary 
Determination 

The  Department  of  Commerce  (the 
Department)  is  amending  the 
preliminary  determination  in  the 
antidiunping  investigation  of  certain 
hot-rolled  carbon  steel  flat  products 
(HRS)  from  Romania.  This  amended 
preliminary  determination  resiUts  in 
revised  antidumping  rates. 

Background 

On  April  23,  2001,  the  Department 
issued  its  affirmative  preliminary 
determination  in  this  proceeding.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
from  Romania.  66  FR  22194  (May  3, 
2001).  On  May  1,  2001,  the  Department 
received  timely  allegations  from  certain 
petitioners '  of  ministerial  errors  in 
connection  with  the  preliminary 
determination. 

The  petitioners  alleged  that 
significant  ministerial  errors  exist, 
specifically  that  the  Department  did  not 
value  electricity  or  methane  gas 
correctly  in  their  factors  of  production 
valuation  memorandum  and  erred  in 
not  including  interest  expenses  in  its 
normal  value  calculations.  See  letter 
from  Dewey  Ballantine  to  the 
Department  of  Commerce  alleging 
ministerial  errors  in  the  preliminary 
determination  (May  1,  2001). 

Significant  Ministerial  Error 

A  significant  ministerial  error  is 
defined  as  a  correction  which,  singly  or 


in  combination  with  other  errors,  would 
result  in  (1)  a  change  of  at  least  5 
absolute  percentage  points  in,  but  not 
less  than  25  percent  of,  the  weighted- 
average  dumping  margin  calculated  in 
the  original  (erroneous)  preliminary 
determination;  or  (2)  a  difference 
between  a  weighted-average  dumping 
margin  of  zero  or  de  minimis  and  a 
weighted-average  dumping  margin  of 
greater  than  de  minimis  or  vice  versa. 
See  19  CFR  351.224(g). 

Amended  Determination 

The  Department  has  reviewed  its 
preliminary  calculations  and  agrees 
with  the  petitioners  that  it  made  certain 
ministerial  errors  within  the  meaning  of 
19  CFR  351.224(f)  and  (g).  We  agree 
with  the  petitioners  that  the  Department 
erred  in  miscalculating  the  surrogate 
value  for  electricity,  and  shoidd  have 
included  interest  expenses  in  the 
normal  value  calculations.  However,  we 
do  not  agree  that  the  Department  erred 
in  not  calculating  a  surrogate  value  for 
methane  gas.  For  a  detailed  analysis  of 
these  allegations,  and  the  Department's 
determinations,  see  the  May  25,  2001 
Memorandum  to  Bernard  T.  Carreau 
from  Christopher  Riker,  regarding 
Ministerial  Error  Allegations  on  file  in 
room  B-099  of  the  Main  Commerce 
building.  As  a  result  of  our  analysis  of 
the  petitioners'  allegations  and  because 
those  errors  were  significant  within  the 
meaning  of  19  CFR  351.224(g),  we  are 
amending  our  preliminary 
determination  to  revise  the  antidumping 
rates  for  Sidex  Trading,  SRL  &  Sidex 
International,  Pic,  Metanef,  S.A., 
Metagrimex,  S.A.  and 
Metalexportimport,  S.A.,  in  accordance 
with  19  CFR  351.224(e).  Suspension  of 
liquidation  will  be  revised  accordingly 
and  parties  shall  be  notified  of  this 
determination,  in  accordance  with 
sections  733(d)  and  (f)  of  the  Tariff  Act 
of  1930,  as  amended. 

The  following  weighted-average 
dumping  margins  apply: 


Manufacturer/exporter 

Margin 
(percent) 

Sidex  Trading,  SRL  &  Sidex 

International,  Pic  

Metanef,  S.A 

Metagrimex,  S.A 

Metalexponimport,  S.A 

Romania-Wide  

50.96 
62.37 
50.23 
54.22 
88.62 

'  The  petitioners  who  alleged  ministerial  errors 
were  Bethlehem  Steel  Corporation.  LTV  Steel 
Company,  Inc.,  National  Steel  Corporation,  and  U.S. 
Steel  Group,  a  unit  of  USX  Corporation. 


The  Romania-wide  rate  has  not  been 
amended,  and  applies  to  all  entries  of 
the  subject  merchandise  except  for 
entries  from  exporters/producers  that 
are  identified  individually  above. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftiieAct. 


Dated:  May  29,  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  01-14280  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-839] 

Notice  of  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Review:  Certain  Polyester  Staple  Fiber 
From  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  We  have  completed  the 
changed  circumstances  review  of  the 
antidumping  duty  order  on  polyester 
staple  fiber  from  the  Republic  of  Korea. 
We  determine  that  the  Huvis 
Corporation  is  not  the  successor-in- 
interest  to  the  Samyang  Corporation,  SK 
Chemicals  Co.,  Ltd.,  or  to  the  Samyang 
Corporation  and  SK  Chemicals  Co. 
jointiy  and  that  the  Huvis  Corporation  is 
subject  to  the  "all  others"  rate 
calculated  in  the  antidimiping  duty 
investigation. 

EFFECTIVE  DATE:  June  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings  or  Craig  Matney  at  (202) 
482-3464  or  (202)  482-1778, 
respectively;  AD/CVD  Enforcement 
Group  I,  Office  1 ,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as' 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2000). 

Background 

On  May  25,  2000,  the  Department  of 
Commerce  (the  Department)  issued  an 
antidumping  duty  order  on  certain 
polyester  staple  fiber  (PSF)  from  the 
Republic  of  Korea  (Korea).  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Certain 
Polyester  Staple  Fiber  from  Republic  of 
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Korea.  65  FR  33807  (May  25.  2000).  The 
order  excluded  merchandise  produced 
by  Samyang  Corporation  (Samyang), 
which  had  been  found  to  be  dumping  at 
a  de  minimis  level.  SK  Chemicals  Co., 
Ltd.  (SK  Chemicals),  was  not  examined 
in  the  investigation  and  its  entries  of 
subject  merchandise  are  currently  being 
suspended  at  the  "all  others"  cash 
deposit  rate  of  11.35  percent. 

On  November  20,  2000.  Samyang  and 
the  Huvis  Corporation  (Huvis)  informed 
the  Department  that  Samyang  and  SK 
Chemicals  had  established  Huvis  as  a 
50-50  joint  venture,  effective  November 
1,  2000.  They  requested  that  the 
Department  conduct  a  changed 
cinnimstances  review  pursuant  to 
section  751(b)(1)  of  the  Act  and  19  CFR 
351.216(b).  Samyang  and  Huvis  argued 
that  Huvis  is  the  successor-in-interest  to 
Samyang  and,  therefore,  is  entitled  to 
exclusion  from  the  antidumping  order. 
In  the  alternative,  they  asked  that  the 
Department  find  that  Huvis  is  a 
successor  to  Samyang  and  SK  Chemicals 
jointly  and  that  the  Department 
calculate  a  weighted-average  cash 
deposit  rate  for  Huvis  based  on 
Samyang's  and  SK  Chemical's  rates. 

The  Department  foimd  "good  cause" 
to  conduct  a  changed  circumstances 
review  and  on  January  9,  2001, 
concurrently  issued  a  notice  of 
initiation  and  preliminary  residts:  See 
Notice  of  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Duty  Review:  Certain 
Polyester  Staple  Fiber  from  the  Republic 
of  Korea,  66  FR  1642  (January  9.  2001) 
[Preliminary  Results).  In  the  Preliminary 
Results,  we  determined  that  Huvis  is  not 
the  successor-in-interest  to  Samyang,  SK 
Chemicals,  or  both  companies  jointly.  In 
addition,  we  preliminarily  found  that 
Huvis  is  covered  by  the  antidiunping 
duty  order  as  a  producer  and  exporter 
of  PSF  from  Korea.  Consequently,  we 
instructed  the  Customs  Service  to 
suspend  liquidation  and  to  collect 
estimated  antidimiping  duties  at  the  "all 
others"  rate  of  11.35  percent  on  all 
entries  of  subject  merchandise  produced 
and  exported  by  Huvis  retroactive  to 
November  1,  2000. 

On  January  24,  2001,  we  received  a 
request  from  an  importer  of  PSF  from 
Korea,  Stein  Fibers,  Ltd.  (Stein  Fibers), 
to  clarify  our  instructions  to  the 
Customs  Service  with  respect  to  subject 
merchandise  which  Stein  Fibers 
claimed  was  produced  by  Samyang,  but 
not  entered  until  after  November  1, 
2000. 

The  Department  issued  instructions  to 
the  Customs  Service  on  April  6,  2001, 
to  liquidate  without  regard  to  dumping 
duties  entries  which  were  sold, 
produced,  and  exported  by  Samyang 


prior  to  November  1 ,  2000.  For  those 
entries  that  Stein  Fibers  claimed  were 
produced  and  sold  by  Samyang  but 
exported  after  November  1,  2000,  we 
instructed  the  Customs  Service  to 
continue  to  suspend  liquidation  at  a 
cash  deposit  rate  of  0.00  percent  until 
further  notice.  In  these  instructions,  we 
stated  that  we  would  analyze,  in  the 
context  of  the  final  results  of  the 
changed  circumstances  review,  whether 
these  were  shipments  of  merchandise 
sold,  produced,  and  exported  by 
Samyang  or  Huvis. 

On  April  24.  2001.  we  received  a 
letter  frtjm  Huvis  stating  that  it  did  not 
intend  to  challenge  the  preliminary 
results  of  the  changed  circimistances 
review.  We  received  a  letter  from  the 
petitioners,  E.I.  DuPont  de  Nemours  and 
Co..  Arteva  Specialities  S.a.r.l..  d/b/a 
KoSa,  Wellman  Inc..  and 
Intercontinental  Polymers.  Inc..  on  May 
1,  2001,  stating  that  they  agreed  with  the 
preliminary  results  of  the  changed 
circumstances  review. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
certain  polyester  staple  fiber.  Certain 
polyester  staple  fiber  is  defined  as 
synthetic  staple  fibers,  not  carded, 
combed  or  otherwise  processed  for 
spinning,  of  polyesters  measuring  3.3 
decitex  (3  denier,  inclusive)  or  more  in 
diameter.  This  merchandise  is  cut  to 
lengths  varying  from  one  inch  (25  mm) 
to  five  inches  (127  mm).  The 
merchandise  subject  to  this  order  may 
be  coated,  usually  with  a  silicon  or 
other  finish,  or  not  coated.  PSF  is 
generally  used  as  stuffing  in  sleeping 
bags,  mattresses,  ski  jackets,  comiorters, 
cushions,  pillows,  and  fumitiire. 
Merchandise  of  less  than  3.3  decitex 
(less  than  3  denier)  classified  imder  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  at  subheading 
5503.20.00.20  is  specifically  excluded 
fix)m  this  order.  Also  specifically 
excluded  from  this  order  is  polyester 
staple  fibers  of  10  to  18  denier  that  are 
cut  to  lengths  of  6  to  8  inches  (fibers 
used  in  the  manufacture  of  carpeting). 
In  addition,  low-melt  PSF  is  excluded 
from  this  order.  Low-melt  PSF  is 
defined  as  a  bi-component  fiber  with  an 
outer  sheath  that  melts  at  a  significantly 
lower  temperatiu-e  than  its  inner  core. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTSUS  at 
subheadings  5503.20.00.40  and 
5503.20.00.60.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  this  order  is 
dispositive. 


Final  Results  of  Changed 
Circumstances  Antidumping  Review 

No  new  information  or  argmnent  has 
been  submitted  that  would  alter  the 
conclusion  we  reached  in  our 
preliminary  results.  Therefore,  we 
determine  that  Huvis  is  not  the 
successor-in-interest  to  either  Samyang 
or  SK  individually,  or  to  Samyang  and 
SK  jointiy,  and  that  entries  of 
merchandise  produced  by  Huvis  are 
subject  to  the  antidumping  duty  order 
on  PSF  from  Korea  at  the  "all  others" 
rate.  We  will  continue  to  suspend 
liquidation  for  merchandise  produced 
and  exported  by  Huvis  on  or  after 
November  1,  2000,  the  date  of  the  joint- 
ventiire  merger  of  Samyang  and  SK 
Chemicals,  and  to  require  the  deposit  of 
estimated  duties  at  the  "all  others"  rate 
of  11.35  percent. 

With  respect  to  the  imports  of  subject 
merchandise  by  Stein  Fibers,  it  is  not 
necessary,  at  this  time,  to  determine 
whether  these  entries  were  of  Samyang 
or  Huvis  merchandise.  We  will  continue 
to  suspend  the  liquidation  of  these 
entries,  which  are  listed  in  the  April  6, 
2001,  message  to  Customs,  at  0.00 
percent.  These  entries  will  be  covered 
by  the  results  of  an  administrative 
review  of  the  antidumping  duty  order 
on  PSF  from  Korea,  if  requested  during 
the  anniversary  month,  or  automatic 
assessment,  as  appropriate. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  19  CFR  351.306  of  the 
antidumping  duty  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

These  final  residts  and  notice  are  in 
accordance  with  sections  751(b)(1)  and 
777(i)(l)  of  the  Act  and  section  351.216 
of  the  Department's  regulations. 

Dated:May  29,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dministration . 

(FR  Doc.  01-14276  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-827] 

Static  Random  Access  Memory 
Semiconductors  From  Taiwan: 
Initiation  of  Antidumping  Duty  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  review  of  the  antidumping  duty 
order  on  static  random  access  memory 
semiconductors  from  Taiwan.  In 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff'  Act  of  1930,  as  amended,  and 
19  CFR  351.214(d),  we  are  initiating  a 
review  for  Elite  Semiconductor  Memory 
Technology  Inc./Elite  Memory 
Technology,  Inc.  (collectively  "ESMT"). 
EFFECTIVE  DATE:  June  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0656. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 


effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otiberwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(2000). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  30,  2001,  the  Department 
received  a  timely  request  from  ESMT,  in 
accordance  with  19  CFR  351.214(d),  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  static 
random  access  memory  semiconductors 
(SRAMs)  from  Taiwan.  This  order  has 
an  April  anniversary  date.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors  from  Taiwan, 
63  FR  8090  (Feb.  23, 1998).  Therefore, 
the  request  is  timely  piusuant  to  19  CFR 
351.214(c).  In  accordance  with  19  CFR 
351.214(b)(2)(i)  and  (iii)(A),  ESMT  has 
certified  (1)  that  it  did  not  export 
SRAMs  to  the  United  States  during  the 
period  of  investigation  (POI),  and  (2) 
that  since  the  investigation  was 
initiated,  it  never  has  been  affiliated 
with  any  exporter  or  producer  who 
exported  SRAMs  to  the  United  States 
during  the  POI,  including  those  not 
individually  examined  during  the 
investigation.  Also,  in  accordance  with 
19  CFR  351.214(b)(2)(iv),  ESMT 


submitted  documentation  establishing 
(1)  the  date  on  which  it  first  shipped  the 
subject  merchandise  to  the  United 
States,  (2)  the  volume  of  that  shipment 
and  subsequent  shipments,  and  (3)  the 
date  of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

Therefore,  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(b),  and  based  on  information  on 
the  record,  we  are  initiating  the  new 
shipper  review  as  requested. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  a  new 
shipper  review  of  the  antidumping  duty 
order  on  SRAMs  from  Taiwan.  On  May 
24,  2001,  ESMT  agreed  to  waive  the 
time  limits  of  19  CFR  351.214(i),  in 
order  that  the  Department,  pursuant  to 
19  CFR  351.214(j)(3),  may  conduct  this 
review  concurrent  with  the 
administrative  review  of  this  order  for 
the  period  April  1,  2000.  through  March 
31,  2001,  as  requested  pursuant  to 
section  751(a)  of  the  Act.  Therefore,  we 
intend  to  issue  the  preliminary  results 
of  this  review  not  later  than  245  days 
after  the  last  day  of  the  anniversary 
month.  In  accordance  with  our  practice, 
all  other  provisions  of  19  CFR  351.214 
will  apply  to  ESMT  throughout  the 
duration  of  this  new  shipper  review. 


Antidumping  duty  proceeding 


Period  to  be  reviewed 


Taiwan:  Static  Random  Access  Memory  Semiconductors,  A-583-827,  Elite  Semicondudor  Memory  Technology  Inc./ 
Elite  Memory  Technology,  Inc 


04/01/00-03*31/01 


Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  any  unliquidated  entries  of  the 
subject  merchandise  for  the  relevant 
exporter/producer  and  to  allow,  at  the 
option  of  the  importer,  the  posting,  until 
the  completion  of  the  review,  of  a  bond 
or  security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above-listed  company. 

Interested  parties  that  need  access  to 
the  proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305  and  19 
CFR  351.306. 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  and  19  CFR  351.214(d). 


Dated:  May  31.  2001. 
Richard  W.  Moreland, 

Deputy  Assistant  Secretary,  Office  ofAD/CVD 

Enforcement  Group  I. 

(FR  Doc.  01-14134  Filed  6-5-01;  8:45  am) 

BILUNG  CODE  3910-OS-^ 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-357-812,  A-570-863,  C-357-813] 

Notice  of  Postponement  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Honey  From  Argentina  and 
the  People's  Republic  of  China  and 
Postponement  of  Final  Countervailing 
Duty  Determination:  Honey  From 
Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  6,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Blackledge  (Argentina)  at  (202) 
482-3518,  Angelica  Mendoza  (the 
People's  Republic  of  China  (the  PRC))  at 
(202)  482-3019,  or  Charles  Rast  at  (202) 
482-1324  and  Donna  Kinsella  at  (202) 
482-0194;  Antidumping  and 
Countervailing  Duty  Enforcement  Group 
in,  Office  Eight,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

On  February  27,  2001,  petitioners 
requested  alignment  of  the  final 
determination  in  the  investigation  of 
countervailable  subsidies  provided  to 
producers  and  exporters  of  honey  from 
Argentina  with  the  final  determination 
of  the  antidumping  duty  investigation  of 
honey  from  the  PRC.  In  accordance  with 
section  705(a)(1)  of  the  Tariff  Act.  we 
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aligned  the  final  determination  in  that 
countervailing  duty  investigation  with 
the  final  determination  in  the 
companion  antidumping  investigation 
of  honey  from  the  PRC.  See  Honey  from 
Argentina:  Notice  of  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  With 
Final  Antidumping  Duty  Determination 
on  Honey  from  the  People's  Republic  of 
China.  66  FR  14521  (March  13,  2001). 

On  May  11.  2001  the  Department 
published  its  preliminary 
determinations  in  the  antidiuiping 
investigations  of  honey  from  Argentina 
and  the  PRC.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Honey  from  Argentina,  66 
FR  24108  (May  11,  2001)  and  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Honey  from  the 
People's  Republic  of  China.  66  FR  24101 
(May  11,  2001).  The  notices  stated  that 
the  Department  would  issue  its  final 
determinations  no  later  than  75  days 
after  the  date  of  issuance  of  the  notices. 

Pursuant  to  section  735(a)(2)(A)  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act),  on  May  11,  2001,  Asociacion 
de  Cooperativas  Axgentinas  (ACA),  a 
respondent  in  the  Argentine 
investigation,  requested  that  the 
Department  postpone  its  final 
determination  to  the  fullest  extent 
permitted  by  the  statute  and  the 
Department's  regulations.  On  May  14, 
2001,  seven  exporters  of  subject 
merchandise  from  the  PRC  participating 
in  the  investigation  made  the  same 
request.*  In  addition,  the  exporters  in 
both  investigations  also  consented  to  an 
extension  of  the  period  for  the 
imposition  of  provisional  measures  to 
the  fullest  extent  permitted,  or  six 
months,  whichever  is  later.  In 
accordance  with  section  735(a)(2)(A)  of 
the  Tariff  Act  and  19  CFR  351.210(b). 
because  (1)  the  preliminary 
determinations  were  affirmative:  (2)  the 
requesting  exporters  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise;  and  (3)  no 
compelling  reasons  for  denial  exist,  we 
are  granting  the  exporters'  request  and 
are  postponing  the  final  determinations 
until  no  later  than  135  days  after 
publication  of  the  preliminary 
determinations  in  the  Federal  Register. 


'  The  exporters  were  Inner  Mongolia  Autonomous 
Region  Native  Produce  and  Animal  By-Products 
Import  and  Export  Corporation,  Shanghai  Esweli 
Enterprise  Co.,  Ltd.,  High  Hope  International  Group 
Jiangsu  Foodstuffs  Import  and  Export  Corporation, 
Kunshan  Foreign  Trade  Corporation,  Zhejiang 
Native  Produce  and  Animal  By-Products  Import 
and  Export  Corporation,  Henan  Native  Produce 
Import  and  Export  Corporation,  and  Anhui  Native 
Produce  Import  and  Export  Corporation. 


Suspension  of  liquidation  will  be 
extended  accordingly. 

This  postponement  is  in  accordance 
with  section  735(a)(2)(A)  of  the  Tariff 
Act,  and  19  CFR  351.210(b)(2). 

Dated:  May  29,  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  01-14278  Filed  6-5-01;  8:45  ami 

B«.LmG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
tC-475-830] 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  Witti  Final  Antidumping 
Duty  Determination:  Stainless  Steel 
Bar  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Preliminary  determination  of 
countervailing  duty  investigation. 

EFFECTIVE  DATE:  June  6,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Siu^sh  Maniam  or  Greg  Campbell  at 
(202)  482-0176  and  (202)  482-2239, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Preliminary  Determination:  The 
Department  of  Commerce  (the 
"Department")  preliminarily  determines 
that  countervailable  subsidies  are  being 
provided  to  producers  or  exporters  of 
stainless  steel  bar  from  Italy.  For 
information  on  the  estimated 
countervailing  duty  rates,  see  infra 
section  on  "Suspension  of  Liquidation." 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Stainless  Steel  Bar 
from  Italy.  66  FR  7739  (January  25, 
2001)  ["Initiation  Notice"). 

On  January  30,  2001,  we  issued 
countervailing  duty  questionnaires  to 
the  Government  of  Italy  ("GOI"),  the 
European  Commission  ("EC"),  and  the 
producers/exporters  of  the  subject 
merchandise.  On  March  8,  2001,  we 
published  a  postponement  of  the 
preliminary  determination  of  this 
investigation  until  May  29,  2001.  See 
Stainless  Steel  Bar  from  Italy: 


Postponement  of  Time  Limit  for 
Preliminary  Determination  of 
Countervailing  Duty  Investigation,  66  FR 
13911  (March  8,  2001). 

On  March  9,  2001,  Acciaierie  Bertoii 
Safau  S.p.A.  ("ABS")  submitted  a 
request  to  exclude  certain  merchandise 
from  the  scope  of  this  investigation.  On 
March  26.  2001,  the  petitioners 
submitted  an  objection  to  this  request. 
See  infra  section  on  "Scope  of  the 
Investigation:  Scope  Comments"  for  an 
analysis  of  these  submissions  and  the 
Department's  resulting  determination. 

On  March  26,  2001,  we  received 
questionnaire  responses  from  the  GOI, 
the  EC,  and  the  responding  companies 
(Trafileria  Bedini  S.r.l.  ("Bedini"), 
Acciaiera  Foroni  S.p.A.  ("Foroni"), 
Italfond  S.p.A.  ("Italfond"),  Rodacciai 
S.p.A.  ("Rodacciai"),  and  Acciaierie 
Valbruna  S.r.l.  {"Valbruna")/Acciaierie 
Bolzano  S.r.l.  ("Bolzano")).  We  did  not 
receive  a  response  to  our  questionnaire 
from  Cogne  Acciai  Speciali  S.r.l. 
("CAS")  (see  infra  section  on  "Use  of 
Facts  Available"  for  our  treatment  of 
CAS  in  this  investigation). 

On  April  9,  2001,  and  April  10,  2001, 
the  petitioners  submitted  comments 
regarding  the  questionnaire  responses 
from  Foroni,  Valbruna,  and  the  GOI. 

We  issued  supplemental 
questionnaires  to  the  EC,  Italfond,  and 
Rodacciai  on  April  19,  2001,  and  to  the 
GOI,  Bedini,  Valbruna,  and  Foroni  on 
April  20,  2001. 

We  received  responses  to  the 
supplemental  questionnaires  ft^m  the 
EC  on  May  3,  2001,  and  from  the  GOI, 
Italfond,  Rodacciai,  Bedini,  Valbruna, 
and  Foroni  on  May  11,  2001. 

We  issued  a  second  supplemental 
questionnaire  to  Valbruna  on  May  14, 
2001,  and  received  a  response  from 
Valbruna  on  May  16,  2001. 

On  May  16,  2000.  the  petitioners  filed 
comments  regarding  the  selection  of  an 
adverse  facts  available  subsidy  rate  for 
CAS  and,  on  May  17,  2001,  filed 
comments  regarding  the  supplemental 
questionnaire  responses  by  Valbruna 
and  the  GOI. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act,  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  our 
regulations  as  codified  at  19  CFR  Part 
351  (2000). 
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The  Petitioners 

The  petition  in  this  investigation  was 
filed  by  Carpenter  Technology  Corp.. 
Crucible  Specialty  Metals,  Electralloy 
Corp.,  Empire  Specialty  Steel  Inc., 
Slater  Steels  Corp.,  and  the  United 
Steel  workers  of  America,  AFL-CIO/CLC 
(collectively,  "the  petitioners"). 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  tiuned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  ground, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  groimd  in  straight  lengths, 
whether  produced  from  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
in  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
product),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05, 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45.  7222.20.00.75.  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Scope  Comments 

On  March  9.  2001,  ABS,  an  Italian 
producer  and  exporter  of  stainless  steel 
bar,  submitted  a  request  to  exclude  hot- 
rolled  stainless  steel  bar  ("hot-rolled 
bar")  greater  than  six  inches  in  diameter 


from  the  scope.  On  March  26,  2001,  the 
petitioners  submitted  an  objection  to 
ABS'  scope  exclusion  request. 

ABS  first  argued  that  no  U.S. 
producer,  to  the  best  of  its  knowledge, 
ciurentiy  produces  hot-rolled  bar  greater 
than  six  inches  in  diameter.  While  U.S. 
producers  do  manufacture  stainless 
steel  bar  greater  than  six  inches,  ABS 
stated  this  is  bar  produced  by  forging 
("forged  bar"),  not  by  hot-rolling. 
Second,  according  to  ABS,  hot-rolled 
bar  and  forged  bar  possess  different 
physical  and  mechanical  properties. 
ABS  argued  that  forged  products  have  a 
more  "central  compactness"  and  can  be 
used  for  all  applications.  On  the  other 
hand,  ABS  claimed,  hot-rolled  bar 
products  have  a  more  irregular  structure 
along  the  axis  and  are,  therefore,  only 
suitable  for  the  production  of  hollow 
products.  According  to  ABS,  while 
forged  bar  could  be  used  in  the 
manufacture  of  hollow  products  as  well, 
the  cost  of  forging  stainless  steel  ingots 
into  large  diameter  stainless  steel  bars 
would  be  approximately  three  times  the 
cost  of  hot-rolling  the  same  ingots  into 
large  diameter  stainless  steel  bar.  ABS 
claimed  the  difference  is  due  to  higher 
equipment  productivity  and  lower 
energy  costs  of  a  hot-rolling  line 
compared  to  a  forging  press.  Third,  ABS 
asserted,  hot-rolled  bar  and  forged  bar 
do  not  compete  in  the  same  market. 
ABS  suggested  that  customers  requiring 
the  internal  physical  properties 
provided  by  forging  would  pay  the 
higher  price  for  forged  bars,  while  those 
not  needing  these  physical  properties 
would  only  pay  for  the  lower  priced 
hot-rolled  bars. 

The  petitioners  argued  that  hot-rolled 
bar  products  should  not  be 
differentiated  from  forged  bar  products 
because  both  hot-rolled  and  forged  bar 
can  have  the  same  essential  physical 
and  mechanical  properties.  Moreover, 
the  petitioners  claimed,  both  forged  and 
hot-rolled  bar  undergo  the  same 
finishing  operations,  have  the  same  end- 
use  applications,  and  enter  the  United 
States  imder  the  same  tariff  schedule 
number.  In  addition,  the  petitioners 
argued  ABS  did  not  identify  the  specific 
"internal  physical  characteristics"  that 
would  enable  the  Department  or  the 
Customs  Service  to  distinguish  between 
the  hot-rolled  and  forged  products.  In 
the  petitioners'  view,  "better  central 
compactness"  is  too  vague  a  distinction 
for  the  Department  to  quantify  the 
differences.  In  reality,  according  to  the 
petitioners,  a  manufacturer  can  produce 
a  product  by  either  forging  or  hot-rolling 
to  meet  the  same  specifications.  As  a 
result,  the  petitioners  claimed  the 
qualities  important  to  a  customer  are  not 
based  on  the  production  processes,  but 


rather  the  specifications  to  be  met. 
Finally,  the  petitioners  stated  that  Slater 
Steels  Corporation,  a  U.S.  stainless  steel 
producer,  produces  hot-rolled  bar  over 
six  inches  in  diameter  and,  accordingly, 
suggested  that  the  argument  for 
exclusion  based  on  an  absence  of  U.S. 
production  is  unsupportable. 

The  scope  of  a  proceeding  is  intended 
to  accurately  reflect  the  product  for 
which  the  domestic  industry  is  seeking 
relief.  See  Preamble  to  the  CVD 
Regulations.  62  FR  27295,  27323. 
(November  25, 1998)  ("Preamble").  To 
ensure  the  scope  is  not  unintentionally 
over-inclusive,  the  Department  seeks 
input  frt)m  interested  parties.  Thus,  in 
the  Initiation  Notice,  we  set  aside  a 
period  to  receive  comments  that  would 
help  us  refine  the  scope  language  to 
better  reflect  the  actual  product 
coverage  intended  by  the  domestic 
industry. 

ABS  nas  suggested  that  hot-rolled  bar 
greater  than  6  inches  in  diameter  is  not 
produced  in  the  United  States,  has 
different  physical  properties  from  forged 
bar,  and  does  not  compete  with  forged 
bar.  The  petitioners  have  stated  that  the 
U.S.  industry  does,  in  fact,  produce  hot- 
rolled  bar  in  this  size,  that  no  difference 
exists  between  hot-rolled  and  forged 
bar,  and  that  hot-rolled  and  forged  bar 
do  compete  with  each  other.  Because 
the  petitioners  intended  for  this  product 
to  be  included  in  the  scope,  we  have 
determined  that  the  scope  language  is 
not  overly-inclusive  with  regard  to  this 
product.  As  a  result,  we  have  not 
modified  the  scope  of  this  investigation 
because  the  current  scope  language 
includes  hot-rolled  bar.  as  intended  by 
the  petitioners. 

Injury  Test 

Because  Italy  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
U.S.  International  Trade  Commission 
("ITC")  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Italy  materially 
injure,  or  threaten  material  injury  to.  a 
U.S.  industiy.  On  February  23.  2001.  the 
ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  of  material  injury 
or  threat  of  material  injury  to  an 
industry  in  the  United  States  by  reason 
of  imports  of  stainless  steel  bar  from 
Italy.  See  Stainless  Steel  Bar  from 
France,  Germany.  Italy,  Korea,  Taiwan, 
and  the  United  Kingdom,  66  FR  11314 
(February  23,  2001). 

Alignment  With  Final  Antidumping 
Duty  Determination 

On  May  9,  2001.  the  petitioners 
submitted  a  letter  requesting  alignment 
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of  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation  {see 
Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Stainless  Steel  Bar 
from  France,  Germany,  Italy,  Korea, 
Taiwan,  and  the  United  Kingdom,  66  FR 
7620  (January  24,  2001)).  The 
companion  antidimiping  duty 
investigation  and  this  countervailing 
duty  investigation  were  initiated  on  the 
same  date  and  have  the  same  scope. 
Therefore,  in  accordance  with  section 
705(a)(1)  of  the  Act,  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  determination  in  the 
antidumping  duty  investigation  of 
stainless  steel  bar  from  Italy. 

In  accordance  with  section  703(d)  of 
the  Act,  the  suspension  of  liquidation 
resulting  from  this  preliminary 
affirmative  countervailing  duty 
determination  will  remain  in  effect  no 
longer  than  four  months. 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  which  we  are  measuring  subsidies  is 
the  calendar  year  2000. 

Changes  in  Ownership 

On  February  2,  2000,  the  U.S.  Court 
of  Appeals  for  the  Federal  Circuit 
("CAFC")  in  Delverde  Sri  v.  United 
States.  202  F.3d  1360,  1365  (Fed.  Cir. 
2000),  reh'g  en  banc  denied  (June  20, 
2000)  {"Delverde  UF),  rejected  the 
Department's  change-in-ownership 
methodology  as  explained  in  the 
General  Issues  Appendix."^  The  CAFC 
held  that  "the  Tariff  Act,  as  amended, 
does  not  allow  Commerce  to  presume 
conclusively  that  the  subsidies  granted 
to  the  former  owner  of  Delverde's 
corporate  assets  automatically  'passed 
through"  to  Delverde  following  the  sale. 
Rather,  the  Tariff  Act  requires  that 
Commerce  make  such  a  determination 
by  exanuning  the  particular  facts  and 
circximstances  of  die  sale  and 
determining  whether  Delverde  directly 
or  indirectly  received  both  a  financial 
contribution  and  benefit  from  the 
government.  "  Delverde  m,  202  F.3d  at 
1364. 

Pursuant  to  the  CAFC  finding,  the 
Department  developed  a  new  change-in- 
ownership  methodology,  first 
annoimced  in  a  remand  determination 
on  December  4,  2000,  following  the 
CAFC's  decision  in  Delverde  III,  and 
also  applied  in  Grain-Oriented  Electrical 
Steel  from  Italy;  Final  Results  of 
Countervailing  Duty  Administrative 


•  Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products  from  Austria. 
58  FR  37217,  37225  (July  9. 1993). 


Review,  66  FR  2885  (January  12,  2001). 
Likewise,  we  have  applied  this  new 
methodology  in  analyzing  the  changes 
in  ownership  in  this  preliminary 
determination. 

The  first  step  under  this  new 
methodology  is  to  determine  whether 
the  legal  person  (entity)  to  which  the 
subsidies  were  given  is,  in  fact,  distinct 
from  the  legal  person  that  produced  the 
subject  merchandise  exported  to  the 
United  States.  If  we  determine  the  two 
persons  are  distinct,  we  then  analyze 
whether  a  subsidy  has  been  provided  to 
the  purchasing  entity  as  a  result  of  the 
change-in-ownership  transaction.  If  we 
find,  however,  that  the  original  subsidy 
recipient  and  the  current  producer/ 
exporter  are  the  same  person,  then  that 
person  benefits  frtim  the  original 
subsidies,  and  its  exports  are  subject  to 
coimtervailing  duties  to  offset  those 
subsidies.  In  other  words,  we  will 
determine  that  a  "financial 
contribution"  and  a  "benefit"  have  been 
received  by  the  "person"  under 
investigation.  Assuming  that  the 
original  subsidy  has  not  been  fully 
amortized  under  the  Department's 
normal  allocation  methodology  as  of  the 
POI,  the  Department  would  then 
continue  to  coimtervail  the  remaining 
benefits  of  that  subsidy. 

In  making  the  "person" 
determination,  where  appropriate  and 
applicable,  we  analyze  factors  such  as 
(1)  continuity  of  general  business 
operations,  including  whether  the 
successor  holds  itself  out  as  the 
continuation  of  the  previous  enterprise, 
as  may  be  indicated,  for  example,  by  use 
of  the  same  name,  (2)  continuity  of 
production  facilities,  (3)  continuity  of 
assets  and  liabiUties,  and  (4)  retention  of 
personnel.  No  single  factor  will 
necessarily  provide  a  dispositive 
indication  of  any  change  in  the  entity 
imder  analysis.  Instead,  the  Department 
will  generally  consider  the  post-sale 
person  to  be  the  same  person  as  the  pre- 
sale  person  if,  based  on  the  totality  of 
the  factors  considered,  we  determine  the 
entity  in  question  can  be  considered  a 
continuous  business  entity  because  it 
was  operated  in  substantially  the  same 
manner  before  and  after  the  change  in 
ownership. 

We  have  preliminarily  determined 
that  CAS  and  Valbnma  are  the  only 
respondents  with  changes  in  ownership 
requiring  this  analysis  because  no  other 
respondent  (or  its  predecessor)  received 
subsidies  prior  to  a  change  in  ownership 
that  were  not  fully  expensed  or 
allocated  prior  to  the  POI.  Our  findings 
with  regard  to  the  relevant  changes  in 
ownership  are  as  follows. 


CAS 

As  noted  infra  in  the  "Use  of  Facts 
Available"  section,  CAS  withheld 
requested  information  regarding  its 
changes  in  ownership.  Consequently, 
the  Department  is  unable  to  determine, 
inter  alia,  whether  CAS  and  its  pre-sale 
predecessors  constitute  a  continuous 
business  entity.  Consistent  with  section 
776(b)  of  the  Act,  we  have  made  an 
adverse  inference  in  selecting  from  the 
facts  available  with  respect  to  CAS. 
Specifically,  we  find  that  CAS  and  its 
predecessors  are  continuing  business 
entity  for  the  purposes  of  a  subsidy 
benefit  analysis.  Accordingly,  we 
preliminarily  determine  that  certain 
subsidies  provided  to  the  predecessor 
companies  continue  to  benefit  the 
privatized  CAS. 

Valbruna 

We  have  not  made  a  finding  for  the 
purposes  of  this  preliminary 
determination  as  to  whether  pre-sale 
Bolzano  and  pre-sale  Valbruna  are 
distinct  persons  from  the  respondent 
Valbruna.  We  note  the  potential  POI 
benefits  for  any  pre-sale  subsidies  to 
Bolzano  {e.g..  Bolzano  Law  25/81)  are 
insignificant,  amounting  to  0.11  percent. 
Assuming  arguendo  that  these  pre-sale 
subsidies  continued  to  benefit  Valbruna 
in  the  POI,  the  preliminary  ad  valorem 
rate  (reflecting,  in  full,  any  POI  benefits 
of  pre-sale  subsidies)  for  Valbnma 
would  be  de  minimis.  Therefore, 
application  of  the  change  in  ownership 
methodology  is  not  relevant  in  this 
investigation. 

However,  should  we  obtain  any 
information  subsequent  to  this 
preliminary  determination  indicating 
the  final  ad  valorem  rate  for  Valbruna 
should  be  above  de  minimis,  we  will 
give  all  parties  sufficient  opportunity  to 
comment  on  whether  and  how 
Bolzano's  1995  sale  affects  the  POI 
benefit  to  Valbnma  of  any  pre-sale 
subsidies. 

Use  of  Facts  Available 

Sections  776(a)(2)(A)  and  (B)  of  the 
Act  require  the  use  of  facts  available 
when  an  interested  party  withholds 
information  requested  by  the 
Department,  or  when  an  interested  party 
fails  to  provide  the  information  required 
in  a  timely  maimer  and  in  the  format 
requested.  In  selecting  from  among  facts 
available,  section  776(b)  of  the  Act 
provides  that  the  Department  may  use 
an  inference  adverse  to  the  interests  of 
a  party  if  it  determines  that  a  party  has 
failed  to  cooperate  to  the  best  of  its 
ability. 

In  this  investigation,  we  are  presented 
with  an  unusual  situation.  CAS,  a 
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company  that  was  selected  to  respond  to 
our  CVD  questionnaire,  declined  to  do 
so.  However,  in  their  responses  to  our 
questionnaires,  the  GOI  and  EC  reported 
much  of  the  information  regarding  the 
assistance  provided  to  CAS.  Also, 
because  CAS  was  investigated  in  Wire 
Rod,  the  record  of  that  proceeding  is  a 
source  of  additional  information  about 
CAS  and  the  programs  from  which  CAS 
benefitted. 

Although  CAS  failed  to  cooperate  to 
the  best  of  its  ability  in  refusing  to 
respond  to  our  questionnaire,  we  cannot 
ignore  the  information  reported  to  us  by 
the  GOI  and  EC  about  subsidies  given  to 
CAS.  Therefore,  for  those  programs 
where  information  provided  by  the  GOI 
or  EC  permits  calcidation  of  the  subsidy 
to  CAS,  we  have  relied  upon  that 
information. 

With  respect  to  information  from  Wire 
Rod,  several  programs  investigated  in 
that  proceeding  are  also  being 
investigated  in  this  case,  ff  a  program 
was  foimd  to  be  specific,  to  have 
constituted  a  financial  contribution,  or 
to  have  conferred  a  benefit  in  Wire  Rod, 
and  no  new  information  to  the  contrary 
has  been  provided  in  this  investigation, 
we  have  adopted  the  finding  reached  in 
Wire  Rod.  While  this  information  horn 
Wire  Rod  regarding  CAS  may  be 
characterized  as  "facts  available,"  we 
have  not  drawn  an  adverse  inference  in 
the  application  of  this  information. 

In  addition  to  the  subsidy  amounts,  it 
is  also  necessary  to  have  information  on 
the  value  of  CAS'  sales  in  order  to 
calculate  the  ad  valorem  benefit  of  the 
subsidy  and,  where  necessary,  to 
perform  the  0.5  percent  expense  test 
described  in  19  CFR  351.524(b)(2).  We 
obtained  CAS'  total  sales  revenue 
amounts  for  the  years  1997-1999  bom 
a  public  Dunn  &  Bradstreet  report. 
Because  a  total  sales  value  for  the  POI 
(2000)  is  not  available,  we  averaged 
sales  revenues  for  the  years  1997-1999, 
and  used  this  amount  to  represent  POI 
sales.  Sales  over  the  three-year  period 
fttim  1997-1999  were  relatively 
constant. 

Where  the  value  of  CAS'  exports 
during  the  POI  was  required,  we  derived 
this  amount  using  a  ratio  of  CAS'  export 
sales  to  total  sales  provided  in  the  Dunh 
&  Bradstreet  report  {{see  Memorandum 
to  the  File,  "Miscellaneous  Information 
used  for  the  Calculations,"  dated  May 
29,  2001  at  Attachment  1 
{"Miscellaneous  Information  Memo")). 

In  those  instances  where  the  available 
information  does  not  provide  a  basis  for 
calculating  the  subsidy  to  CAS,  we  have 
drawn  an  adverse  inference  due  to  CAS' 
failure  to  cooperate  to  the  best  of  its 
ability  in  this  investigation.  Because  no 
information  has  been  provided 


regarding  the  issue  of  whether  CAS  was 
the  same  entity  before  and  after 
privatization,  we  have  treated  CAS  as 
the  same  entity,  with  the  result  that 
CAS'  full  share  of  ILVA's  subsidies  have 
been  attributed  to  CAS  (see  infra  section 
on  Programs  Preliminarily  Determined 
to  Be  Countervailable:  Company- 
Specific  Subsidies  Conferred  by  the 
Government  of  Italy).  In  another 
instance,  we  did  not  have  information 
on  the  actual  amount  of  waste  disposal 
offset  payments  received  by  CAS  during 
the  POI  (see  infra  section  on  Programs 
Preliminarily  Determined  to  Be 
Countervailable:  Company-Specific 
Subsidies  Conferred  by  the  Regional 
Government  of  Valle  D'Aosta). 
Therefore,  we  have  used  the  maximum 
amount  calculated  by  the  granting 
regional  government. 

When  employing  an  adverse 
inference,  the  statute  indicates  the 
Department  may  rely  upon  information 
derived  from,  inter  alia,  the  petition.  In 
doing  so,  however,  the  Department 
should  "to  the  extent  practicable" 
corroborate  the  information  from 
independent  sources  reasonably  at  its 
disposal.  See  Statement  of 
Administrative  Action  accompanying 
H.R.  5110  (H.R.  Doc.  No.  103-316) 
(1994),  at  870  reigarding  use  of 
"secondary"  information.  In  this  case, 
we  have  reviewed  information  on  the 
CA^  website  {www.cogne.com/en/ 
history.html)  regarding  the  change  in 
ownership  of  the  company.  While  the 
company  has  undergone  some 
restructuring  in  recent  years,  there  is  no 
indication  that  CAS  is  not  the  same 
entity  before  and  after  its  privatization 
in  1994.  Therefore,  we  preliminarily 
determine  that  the  information  supplied 
by  the  petitioners  regarding  CAS' 
change  of  ownership  has  probative 
value,  and  that  we  may  appropriately 
rely  upon  it. 

Subsidies  Valuation  Information 

Allocation  Period 

Under  19  CFR  section  351.524(b)  of 
our  regulations,  non-recurring  subsidies 
are  allocated  over  a  period 
corresponding  to  the  average  useful  life 
(AUL)  of  the  renewable  physical  assets 
used  to  produce  the  subject 
merchandise.  19  CFR  section 
351.524(d)(2)  creates  a  rebuttable 
presumption  that  the  AUL  will  be  taken 
from  the  U.S.  Internal  Revenue  Service's 
1977  Class  Life  Asset  Depreciation 
Range  System  (the  "IRS  Tables").  For 
stainless  steel  bar,  the  IRS  Tables 
prescribe  an  AUL  of  15  years. 

We  have  used  the  15-year  allocation 
period  for  all  respondents,  with  the 
following  exceptions. 


Subsidies  to  CAS  and  Valbruna  That 
Were  Countervailed  in  Wire  Rod 

Certain  subsidies  to  CAS  and 
Valbruna  were  countervailed  in  Wire 
Rod.  At  the  time  of  Wire  Rod,  it  was  our 
practice  to  calculate  company-specific 
AULs.  For  both  CAS  and  Valbrvma,  the 
calculated  AUL  was  12  years.  As  a 
matter  of  practice,  where  a  subsidy  has 
been  allocated  over  a  particular  period, 
we  will  continue  to  use  the  same 
allocation  period  for  that  subsidy  from 
proceeding  to  proceeding.  See,  e.g.. 
Final  Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  from  France^  64  FR  30774, 
30778  (June  8, 1999);  see  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Cut-to-Length 
Carbon-Quality  Steel  Plate  from  France, 
64  FR  73277,  73280  (December  29, 
1999).  Therefore,  for  those  subsidies  to 
CAS  and  Valbruna  that  were  allocated 
over  a  12-year  period  in  Wire  Rod,  we 
have  continued  to  use  the  12-year 
allocation  period  calculated  in  that 
proceeding.  However,  for  the  final 
determination,  we  will  consider 
whether  this  earlier  established  practice 
is  consistent  with  our  current 
regulations.  For  subsidies  to  these 
companies  that  were  not  countervailed 
in  Wire  Rod,  we  have  used  the  15-year 
allocation  period  from  the  IRS  Tables. 
{See  further  discussion  infra  of 
Valbruna). 

Foroni 

For  this  investigation.  Foroni 
calculated  its  company-specific  AUL. 
This  AUL  differs  significantly  bom  the 
15-year  AUL  in  the  IRS  Tables.  Further, 
Foroni  claims  its  calculation  is  an 
estimate  of  its  actual  useful  life  of  assets 
and  excludes  any  effects  from  the 
application  of  accelerated  depreciation, 
special  charges,  and/or  asset 
revaluations  over  the  relevant  years. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  find 
Foroni  to  have  rebutted  the  presumption 
in  favor  of  the  IRS  Tables,  according  to 
19  CFR  section  351.524(d)(2),  and  we 
have  allocated  non-recurring  subsidies 
to  this  company  over  its  company- 
specific  AUL. 

Valbruna 

Valbnma/Bolzano  also  calculated  its 
company-specific  AUL.  However,  this 
company-specific  AUL  does  not  differ 
significantly  bom  the  period  in  the  IRS 
Tables.  Therefore,  we  have  allocated  all 
subsidies  received  by  Valbnma/ 
Bolzano,  except  those  countervailed  in 
Wire  Rod,  over  15  years. 

For  non-recurring  subsidies  to  all 
respondents,  we  have  applied  the  "0.5 
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percent  expense  test"  described  in  19 
CFR  section  351.524(b)(2)  of  our 
regulations.  Under  this  test,  we  compare 
the  amount  of  subsidies  approved  under 
a  given  program  in  a  particular  year  to 
sales  (total  or  export,  as  appropriate)  in 
that  year.  If  the  amount  of  subsidies  is 
less  than  0.5  percent  of  sales,  the 
benefits  are  allocated  to  the  year  of 
receipt  rather  than  being  allocated  over 
the  AUL  period. 

Benchmarks  for  Loans  and  Discount 
Rates 

Pursuant  to  19  CFR  section  351.505(a) 
and  section  351.524(c)(3)(i),  the 
Department  will  use  as  long-term  loan 
benchmarks  and  discoimt  rates  the 
actual  cost  of  long-term  borrowing  by 
the  company,  when  available.  For  the 
reasons  discussed  infra,  we  have  not 
accepted  actual  borrowing  rates  as 
reported  by  respondents.  Instead, 
pursuant  to  19  CFR  section 
351.505(a)(3)(ii),  we  have  calculated  the 
average  cost  of  long-term  fixed-rate 
loans  in  Italy.  Consistent  with  previous 
cases,  we  relied  on  the  Italian  Interbank 
Rate  ("ABI")  as  the  basis  for  the  long- 
term  benchmark  rate.  See,  e.g.,  Wire 
Rod,  64  FR  at  40476-77;  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Plate  in 
Coils  From  Italy,  64  FR  15508, 15511 
(March  31,  1999)  ("Plate  in  Coils"]; 
Final  Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  Italy.  64  FR 
30624,  30627  Qune  8, 1999)  {"Sheet  and 
Strip");  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon  Quality 
Steel  Plate  From  Italy,  64  FR  73244. 
73248  (December  29, 1999)  {"CTL 
Carbon  Plate"). 

We  added  two  amounts  to  this  rate. 
First,  an  upward  adjustment  is 
necessary  because  the  ABI  rate 
represents  a  long-term  interest  rate  to 
banks'  most  preferred  customers  with 
established  low-risk  credit  histories.  For 
other  customers,  banks  will  typically 
add  a  spread  ranging  from  0.55  percent 
to  4  percent,  to  the  ABI  rate  depending 
on  the  company's  financial  health.  To 
reflect  this,  we  have  added  the  average 
of  this  spread,  2.28  percent,  to  the  ABI 
rate.  Second,  an  additional  amount  is 
needed  to  reflect  the  expenses 
associated  with  long-term  lending 
activities.  See  CTL  Carbon  Plate.  64  FR 
at  73248;  Plate  in  Coils,  64  at  15511; 
Sheet  and  Strip,  64  at  30627. 
Specifically,  we  found  these  expenses 
amounted  to  8.5  percent  of  the  interest 
charged  and  have  added  this  amount  to 
our  benchmark.  Id. 

Rodacciai  provided  the  ABI  rate  as  its 
cost  of  long-term  capital  in  the  years  it 


received  certain  subsidies.  However, 
because  Rodacciai  provided  no  evidence 
the  company  was  actually  able  to 
receive  loans  at  the  ABI  rate,  we  have 
preliminarily  allocated  non-recurring 
benefits  and  calculated  long-term  loan 
benefits  using  the  rate  described  above. 
At  verification,  time  permitting,  we 
intend  to  verify  whether  Rodacciai  was 
actually  able  to  obtain  long-term 
financing  at  the  ABI  rate. 

Valbruna  has  asked  the  Department  to 
use  as  its  long-term  benchmark  rate,  the 
interest  rate  it  pays  on  three-month 
loans  which  it  rolls  over  at  the  end  of 
every  quarter.  Valbruna  suggests  that 
large  Italian  companies  prefer  loans 
with  this  three-month  EURIBOR  rate 
rather  than  with  ABI  prime  rates 
because  they  allow  the  company  to 
borrow  money  in  Italian  lire  or  Euros  at 
an  effective  rate  below  the  ABI  prime 
rate.  The  interest  rate  on  these  loans  is 
equal  to  the  three-month  EURIBOR  rate 
plus  a  small  spread  in  the  favor  of  the 
lending  bank. 

We  have  not  used  these  rates  as  oiu 
long-term  benchmark  for  Valbruna  for 
the  preliminary  determination.  First,  we 
believe  the  three-month  EURIBOR  rate 
should  be  viewed  as  a  short-term 
interest  rate.  Second,  the  fact  that  these 
quarterly  loans  are  rolled  over  every 
quarter,  and  Valbruna  treats  these  loans 
as  long-term  loans  for  its  own  purpose 
is  not  a  sufficient  reason  to  treat  these 
loans  as  a  substitute  for  an  actual  long- 
term  loan.  Rates  on  long-term  loans  and 
short-term  loans  may  differ 
significantly.  For  instance,  the  rate  on  a 
long-term  loan  may  be  higher  to 
adequately  compensate  the  lender  for 
the  additional  risk  of  default  associated 
with  lending  money  for  a  longer  period 
of  time.  The  quarterly  loans  received  by 
Valbruna,  while  effectively  resulting  in 
a  long-term  loan  for  Valbnma,  are,  in 
reality,  a  series  of  short-term  loans  in 
which  the  risk  of  default  can  be 
regularly  assessed.  Presimiably,  at  the 
end  of  every  quarter  and  depending 
upon,  inter  alia,  the  risk  of  default  at 
that  time,  the  rate  could  be  adjusted  to 
account  for  increased  or  decreased  risk 
or  the  loan  could  be  canceled  due  to 
unacceptable  risk.  Consequently,  we 
have  preliminarily  rejected  the  use  of 
Valbruna's  interest  rate  on  these 
quarterly  loans  as  an  appropriate  long- 
term  benchmark  and  have,  instead, 
allocated  non-reciming  subsidies  and 
calcidated  long-term  loan  benefits  by 
using  the  rate  described  supra. 
Nevertheless,  at  verification,  as  time 
permits,  we  will  examine  the  loan 
provisions  of  Valbruna's  quarterly  loans 
and,  more  generally,  the  use  of  an 
EURIBOR  rate  as  a  substitute  for  the  ABI 
rate. 


For  the  years  in  which  CAS/ILVA  was 
uncreditworthy  (see  infra  section  on 
"Creditworthiness"),  we  calculated 
discount  rates  for  imcreditworthy 
companies  in  accordance  with  19  CFR 
section  351.524(c)(3)(ii).  To  construct 
these  benchmark  rates,  we  used  the 
formula  described  in  section  19  CFR 
section  351.505(a)(3)(iii),  which  requires 
values  for  the  probability  of  default  by 
imcreditworthy  and  creditworthy 
companies.  For  the  probability  of 
default  by  an  imcreditworthy  company, 
we  relied  on  the  average  cumulative 
default  rate  reported  for  the  Caa  to  C- 
rated  category  of  companies  as 
published  in  Moody's  Investors  Service, 
"Historical  Default  Rates  of  Corporate 
Bond  Issuers,  1920-1997,"  (February 
1998).  For  the  probability  of  default  by 
a  creditworthy  company  we  used  the 
average  cumulative  default  rates 
reported  for  the  Aaa  to  Baa-rated 
categories  of  companies  as  reported  in 
this  study.  2  See  Miscellaneous 
Information  Memo  at  Attachment  3. 

In  certain  instances  for  CAS  and 
Bedini.  we  needed  short-term  interest 
rates  for  Italian  lire  denominated  loans. 
However,  neither  of  these  companies 
provided  company-specific  short-term 
rates.  Therefore,  as  a  benchmark,  we 
relied  on  the  average,  short-term  interest 
rate  in  Italy  as  reported  in  the 
International  Financial  Statistics  (see 
Miscellaneous  Information  Memo  at 
Attachment  6). 

Certain  loans  received  by  CAS  were 
variable-interest  rate  loans  denominated 
in  currencies  other  than  in  Italian  lire. 
Similar  to  Wire  Rod,  we  were  unable  to 
find  long-term  rates  denominated  in  the 
appropriate  currency  in  Italy.  Nor  were 
we  able  to  find  comparable  long-term, 
variable-interest  rates  on  such  loans. 
Therefore,  as  in  Wire  Rod,  for  these 
loans  we  used  the  average  yield-to- 
maturity  on  long-term  bond  rates  in  the 
country  of  the  currency,  as  reported  in 
the  International  Financial  Statistics 
(see  Miscellaneous  Information  Memo  at 
Attachment  6). 

Equitjrworthiness 

In  the  case  of  a  government  equity 
infusion,  the  Department  measures  the 
benefit  by  examining  the  investment 
decision  against  the  usual  investment 
practice  of  a  private  investor.  19  CFR 
section  351.507(a)(1).  Specifically,  the 
Department  will  compare  the  purchase 
price  paid  by  the  government  to  prices 


*  Since  publication  of  the  CVD  Regulations. 
Moody's  Investors  Service  no  longer  reports  default 
rates  for  the  Caa  to  C-rated  category  of  companies. 
Therefore,  for  the  calculation  of  uncreditworthy 
interest  rates,  we  will  continue  to  rely  on  the 
default  rales  as  reported  in  Moody  Investor 
Service's  publication  as  of  February  1998. 
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paid  for  new  shares  by  private  investors, 
if  such  prices  exist.  19  CFR  section 
351.507(a)(2).  If  actual  private  investor 
prices  are  unavailable,  the  Department 
will  determine  the  equityworthiness  of 
a  company  at  the  time  of  the  equity 
infusion.  19  CFR  section  351.507(a)(3). 
Moreover,  unless  a  company  provides 
new  information  leading  us  to 
reconsider  a  previous  finding  of 
unequityworthiness,  once  a 
determination  of  unequityworthiness 
has  been  made  for  certain  years,  the 
Department's  practice  is  to  continue  to 
find  that  company  unequityworthy  for 
those  same  years  in  subsequent  cases. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Brazil,  58 
FR  37295,  37297  (July  9. 1993)  ("Certain 
Steel  from  Brazii"). 

In  Wire  Rod.  ILVA  and  its 
predecessors  were  found  to  be 
unequityworthy  from  1985  through 
1988,  and  from  1991  through  1992.  64 
FR  at  40477.  No  new  information  has 
been  presented  in  this  investigation  to 
warrant  a  reconsideration  of  this 
finding.  Therefore,  based  on  this 
previous  finding  of  unequityworthiness, 
in  this  investigation,  we  continue  to 
find  ILVA  and  its  predecessors 
unequityworthy  from  1985  through 
1988,  and  &t>m  1991  through  1992.  CAS 
did  not  receive  any  equity  infusions 
directly  during  these  years  and,  thus,  we 
do  not  need  to  make  a  decision  as  to  its 
equityworthiness  at  this  time. 

Creditworthiness 

I     The  examination  of  creditworthiness 
is  an  attempt  to  determine  if  the 
company  in  question  could  obtain  long- 
term  financing  from  conventional 
commercial  sources.  19  CFR  section 
351.505(a)(4).  Moreover,  unless  a 
company  provides  new  information 
leading  us  to  reconsider  a  previous 
finding  of  uncreditworthiness,  once  a 
determination  of  uncreditworthiness 
has  been  made  for  certain  years,  the 
Department's  practice  is  to  continue  to 
find  that  company  uncreditworthy  in 
those  same  years  in  subsequent  cases. 
See,  e.g..  Id.;  Certain  Steel  from  Brazil, 
58  FR  at  37297. 

In  Wire  Rod,  ILVA  and  its 
predecessors  were  found  to  be 
uncreditworthy  from  1982  through 
1993.  64  FR  at  40477.  No  nevy 
information  has  been  presented  in  this 
investigation  to  warrant  a 
reconsideration  of  this  finding. 
Therefore,  based  on  this  previous 
finding  of  uncreditworthiness,  in  this 
investigation,  we  continue  to  find  ILVA 
and  its  predecessors  uncreditworthy 
ft'om  1982  through  1993.  Thus,  any 
benefits  received  by  CAS  or  its 


predecessors  in  these  years  have  been 
determined  using  rates  for 
uncreditworthy  companies. 

Also,  in  the  Initiation  Notice,  the 
Department  stated  it  would  examine 
Falck's  creditworthiness  in  1993-1994 
and  Bolzano's  creditworthiness  in 
1995-1996,  if  it  was  discovered  that 
these  companies  received  equity 
infusions,  loans  or  loan  guarantees  in 
these  years.  Based  on  the  responses, 
neither  Falck  nor  Bolzano  was  approved 
for  any  loans  or  allocable  subsidies 
during  these  years.  Therefore,  we  have 
not  examined  these  allegations  of 
uncreditworthiness  for  these  years. 

I.  Programs  Preliminarily  Determined 
to  Be  Countervailable 

Government  of  Italy  Pro^ums 

1.  Capacity  Reduction  Payments  Under 
Article  2  of  Law  193/1984 

Article  2  of  Law  193/1984  ("Article 
2")  provided  payments  to  companies  in 
the  private  steel  sector  to  achieve 
capacity  reductions  consistent  with  an 
agreement  by  the  European  Coal  and 
Steel  Community  ("ECSC"). 

Valbruna  and  Bolzano  (then  owned  by 
Falck)  received  funds  under  this 
program.  However,  the  benefits  were 
allocated  over  the  1 2-year  AUL 
established  in  Wire  Rod  and, 
consequently,  the  benefit  stream  lapsed 
prior  to  the  POI.  Similarly,  Foroni 
reported  receiving  Article  2  grants,  but 
the  benefits  from  these  grants  would 
have  been  fully  allocated  prior  to  the 
POI.  Therefore,  no  benefit  accrued  to 
Foroni  in  the  POI.  Only  Rodacciai 
reported  benefitting  bom  Article  2 
grants  during  the  POI. 

In  Wire  Rod,  we  found  Law  193/1983 
to  be  specific  and  to  provide  a  financial 
contribution  that  conferred  a 
countervailable  benefit.  64  FR  at  40479. 
No  information  has  been  presented  in 
this  investigation  to  warrant  a 
reconsideration  of  this  finding. 

To  calculate  the  subsidy  rate,  we 
allocated  the  grants  received  by 
Rodacciai  over  the  AUL  and  then 
divided  the  benefit  attributable  to  the 
POi  by  Rodacciai 's  total  sales  during  the 
POI.  Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.02  percent  ad  valorem  exists  for 
Rodacciai. 

2.  Law  451/94  Early  Retirement  Benefits 

Passed  in  1994,  Law  451/94  enabled 
workforce  reductions  in  the  Italian  steel 
industry  by  allowing  workers  to  retire 
early.  The  law  authorized  early 
retirement  for  men  at  least  fifty  years  of 
age  and  women  at  least  forty-seven 
years  of  age,  and  who  met  certain 
minimum  social  security  contribution 


requirements.  Benefits  were  applied  for 
between  1994  to  1996  and,  upon  early 
retirement,  workers  received  benefits 
until  their  normal  ages  of  retirement,  for 
a  maximum  of  ten  years.  When  workers 
reached  their  normal  ages  of  retirement, 
the  company's  planned  retirement 
benefits  would  begin  and  Law  451/94 
benefits  would  end. 

In  our  previous  investigations,  we 
found  assistance  under  Law  451/94  to 
be  specific  and  to  provide  a  financial 
contribution  that  conferred  a 
countervailable  benefit.  Id.  No 
information  has  been  presented  in  this 
investigation  to  warrant  a 
reconsideration  of  this  finding. 

In  this  investigation,  pursuant  to  19 
CFR  section  351.513(c)  and  consistent 
with  previous  determinations,  we  have 
treated  benefits  received  under  Law 
451/94  as  recurring  grants  to  be 
expensed  in  the  year  of  receipt 
Moreover,  consistent  with  our  previous 
determinations,  we  treated  one-half  of 
the  government  payments  as  benefitting 
the  respondent.  See,  e.g.,  Plate  in  Coils, 
64  FR  at  15515;  Sheet  and  Strip,  64  FR 
at  30629;  CTL  Carbon  Plate.  64  FR  at 
73253.  See  also  Preamble,  63  FR  at 
65380. 

Only  Valbruna  and  Italfond  reported 
that  some  of  their  employees  retired 
early  under  this  program.  However,  both 
companies  also  reported  that  several 
employees  had  reached  their  normal 
retirement  age  prior  to  the  POI. 
Therefore,  these  employees  are  no 
longer  receiving  early  retirement 
benefits  under  Law  451/94  and  are 
instead  receiving  their  normal 
retirement  benefits  from  the  respondent. 

To  calculate  a  subsidy  rate,  we  first 
deducted  these  employees  from  the  total 
number  of  employees  who  were 
approved  to  receive  benefits  during  the 
application  period,  1994  to  1996.  The 
resulting  number  (i.e.,  the  number  of 
employees  who  retired  early  and 
continued  to  receive  Law  451/94 
benefits  in  the  POI),  categorized  by 
employee  type  (i.e.,  blue  collar,  white 
collar,  and  senior  executive),  was 
multiplied  by  their  respective  average 
salary  during  the  POI.  Because  the  GO! 
made  payments  to  these  workers 
equaling  eighty  percent  of  their  salary, 
we  find  forty  percent  of  this  amount 
benefitted  the  respondent.  We  then 
divided  this  benefit  by  each  recipient 
respondent's  respective  total  sales 
during  the  POI.  Accordingly,  we 
preliminarily  determine  that  a 
countervailable  benefit  of  0.13  percent 
ad  valorem  exists  for  Valbruna  and  0.18 
percent  ad  valorem  exists  for  Italfond. 
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3.  Law  10/91 

Under  Law  10/91,  the  GOI  provides 
funds  for  the  development  of  energy 
conserving  technology.  Law  10/91 
authorized  grants  based  on  applications 
submitted  in  1991  and  1992.  The  GOI 
reported  that  CAS  was  the  only 
respondent  receiving  benefits  under  this 
program  during  the  POL 

In  Plate  in  Coils,  the  Department 
found  the  aid  provided  under  this 
program  constituted  a  financial 
contribution  and  provided  a  benefit  in 
the  amount  of  the  grants  received.  63  FR 
at  15514.  The  Department  also 
determined  Law  10/91  to  be  de  facto 
specific  within  the  meaning  of  section 
771(5A){D)(iii)  of  the  Act  because  ILVA 
(of  which  CAS  was  a  part  of  at  the  time), 
received  a  disproportionate  share  of  the 
benefits.  Id.  Thus,  Law  10/91  was  foimd 
to  be  coimtervailable.  Id.  No 
information  has  been  presented  in  this 
investigation  to  warrant  a 
reconsideration  of  these  findings. 

Because  each  grant  imder  this 
program  required  separate  approval,  we 
find  the  benefits  under  this  program  to 
be  non-recurring.  To  calculate  the 
subsidy  rate,  we  allocated  the  grants 
received  by  CAS  over  a  15-year  AUL, 
and  divided  the  benefit  attributable  to 
the  POI  by  CAS'  sales  during  the  POL 
Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.15  percent  ad  valorem  exists  for 
CAS. 

4.  Law  549/95 

Law  549/95  provided  tax  relief  on 
fifty  percent  of  reinvested  profits  to  all 
companies,  except  banks  and  insurance 
companies,  located  in  areas  specified  in 
EEC  Regulation  No.  2052/88  for  the  tax 
year  1996.  The  amount  of  profit  that 
could  be  excluded  was  limited  to  the 
amount  of  investment  exceeding  the 
average  amoimt  of  investments  carried 
out  during  the  five  previous  tax  years. 
Qualified  investments  under  Law  549/ 
95  included  investments  in  new  plants, 
the  extension  and  modernization  of 
existing  establishments,  and  the 
purchase  of  new  capital  goods, 
including  capital  goods  acquired 
through  leasing  contracts. 

The  EC  has  required  that  benefits 
received  by  certain  companies  under 
Law  549/95  be  repaid.  Steel  companies, 
in  particular,  were  required  to  repay 
their  benefits  because  Law  549/95  was 
found  not  compatible  with  Article  4  of 
the  ECSC  Treaty.  (Commission  Decision 
on  State  Aid  Granted  by  Italy  by  Way  of 
Tax  Relief  under  Law  No  549/95.  OJ  L 
47/6  (February  23,1999)).  Piu-suant  to 
the  EC  decision,  on  February  26,  2001, 
the  GOI  issued  a  Notice  of   . 


Ascertainment  requiring  repayment  of 
funds  disbursed  under  this  program. 
However,  the  GOI  reported  that  neither 
Bedini  nor  CAS  has  yet  paid  back  these 
benefits.  Fuirthermore,  the  GOI  reported 
that,  on  April  24,  2001,  CAS  filed  an 
appeal  to  the  Notice  of  Ascertainment. 

Because  the  GOI  has  forgone  or  not 
collected  revenue  otherwise  due,  we 
find  that  the  exemptions  provided  by 
Law  549/95  constitute  financial 
contributions  within  the  meaning  of 
section  771(5)(D)(ii)  of  the  Act.  Even  if 
the  companies  must  repay  these  tax 
savings  in  the  future,  the  GOI  is  forgoing 
revenue  because  it  is  essentially 
financing,  from  the  time  of  their  receipt 
and  at  zero  interest,  the  tax  benefits  to 
be  repaid.  Also,  because  Law  549/95 
benefits  are  available  only  to  companies 
located  within  certain  areas,  we 
preliminarily  find  that  these  funds  are 
specific  under  section  771(5A)(D)(iv)  of 
the  Act. 

To  determine  the  benefit  to  CAS  and 
Bedini  under  this  program,  we  have 
recognized  the  EC  has  ordered 
repayment  and  the  GOI  has  taken  steps 
to  recover  the  amounts  (GOI,  Ministry  of 
Finance  Circular  n.  218/E  (September 
15, 1998)).  Consequently,  we  are 
treating  the  tax  these  companies  owe  as 
short-term,  zero-interest-rate  loans, 
being  rolled  over  each  year  imtil 
repayment.  This  is  consistent  with  our 
previous  findings  where  the  EC  has 
ordered  repayments  and,  in  compliance, 
the  GOI  has  instituted  procedures  to 
recover  payments.  See  Certain  Steel 
Products  from  Germany;  Final 
Affirmative  Countervailing  Duty 
Determinations,  58  FR  at  37316-19  (July 
9, 1993).  Thus,  a  benefit  to  CAS  and 
Bedini  exists  to  the  extent  the  amount 
paid  on  these  government  "loans"  is 
less  than  the  amoimt  the  firms  would 
pay  on  a  comparable  commercial  loan. 
19  CFR  section  351.505(a). 

We  used  the  short-term  interest  rate 
described  in  the  section  on  "Subsidies 
Valuation  Information:  Benchmarks  for 
Loans  and  Discoimt  Rates"  to  determine 
what  the  respondents  would  have  paid 
on  a  comparable  commercial  loan.  This 
benefit  was  then  divided  by  the 
respondents'  total  sales  during  the  POI. 
Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.01  percent  ad  valorem  exists  for 
Bedini  and  0.14  percent  ad  valorem 
exists  for  CAS. 

Government  of  Bolzano  Subsidies 

5.  Province  of  Bolzano  Law  25/81, 
Articles  13  Through  15 

Articles  13  through  15  of  Law  25/81 
("Articles  13  throu^  15")  are  general 
aid  measures  providing  grants  to 


companies  with  limited  investments  in 
technical  fixed  assets  and  targeting 
technological  investment, 
environmental  investment,  or 
restructuring  projects.  In  Wire  Rod,  we 
foimd  that  "Article  13  through  15 
establish  different  eligibility 
requirements,  different  application 
procedures,  different  levels  of  available 
aid,  and  different  types  of  aid  (grants 
and  loans)  than  assistance  provided 
under  other  Articles  of  Law  25/81."  64 
FR  at  40486.  Therefore,  we  considered 
assistance  provided  luder  Articles  13 
through  15  separately  from  other 
assistance  provided  under  Law  25/81. 

In  Wire  Hod,  we  found  Articles  13 
through  15  to  be  specific  and  to  provide 
a  financial  contribution  that  conferred  a 
countervailable  benefit.  Id.  No 
information  has  been  presented  in  this 
investigation  to  warrant  a 
reconsideration  of  this  finding. 

On  July  17. 1996,  the  EC  issued  a 
decision,  C(96)  2064,  finding  the  aid 
granted  under  Law  25/81  to  be  illegal 
and  ordering  recovery  of  any  amounts 
disbursed.  This  decision,  however, 
"grandfathered"  any  aid  approved  prior 
to  January  1,  1986  [i.e.,  aid  approved 
prior  to  this  date  did  not  have  to  be 
repaid).  Bolzano  received  two  grants 
under  this  program  prior  to  January  1, 
1986,  which  were  grandfathered,  and 
two  loans  and  two  grants  after  January 
1, 1986,  which  were  not  grandfathered. 
All  of  these  grants  and  loans  were 
previously  investigated  in  Wire  Rod.  Id. 
at  40485-46. 

Regarding  the  two  grants  and  two 
loans  received  after  January  1, 1986, 
Falck  (the  prior  owner  of  Bolzano) 
agreed  to  indemnify  Valbnma  for  any 
negative  consequences  resulting  from 
the  EC  investigation.  To  carry  out  its 
obligation,  Falck  repaid  the  funds,  but 
decided  to  appeal  the  EC  decision 
requiring  repayment.  In  December  1999, 
subsequent  to  Wire  Rod,  the  EC  rejected 
Falck's  appeal.  Falck  filed  a  second 
appeal  of  die  EC  decision  to  the 
European  Court  of  Justice  ("ECJ")  on 
March  2,  2000.  According  to  Valbruna, 
this  is  the  last  possibility  of  appeal  for 
Falck.  Valbruna  further  claims  the 
possibility  of  success  in  this  second 
appeal  is  highly  imlikely  because  an 
appeal  to  the  ECJ  requires  a  showing 
that  the  judgement  by  the  lower  court, 
the  Court  of  First  Impression  ("CFI"), 
contained  an  error  of  law.  In  fact, 
Valbnma  claims  no  appeal  concerning 
state  aids  to  the  steel  sector  has  ever 
been  successful  since  the  formation  of 
die  CFI  in  1989. 

In  Wire  Rod,  the  Department 
countervailed  the  benefits  received 
under  this  program  because  Falck  was 
still  in  the  process  of  appealing  the  EC 
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decision  diu-ing  the  POI  in  that  case, 
and  it  was  unclear  at  the  time  whether 
Falck  would  be  successful.  Id.  However, 
we  stated  in  Wire  Rod  that  we  would 
reconsider  this  issue  once  a  final 
judgement  had  been  rendered  in  the 
appeal  taking  place  at  the  time.  Id.  For 
purposes  of  this  investigation,  we 
preliminarily  determine  that  the  facts 
have  changed  sufficientiy  from  Wire 
Rod  to  allow  us  to  conclude  that  the 
assistance  provided  to  Bolzano  after 
January  1, 1986,  should  not  be 
coimtervailed.  The  funds  have  already 
been  repaid  by  Falck  and  Falck  lost  the 
appeal  pending  diuing  Wire  Rod.  Given 
the  diminished  prospects  for  Falck  to 
recover  the  amoimt  it  has  repaid,  we 
preliminarily  determine  that  there  is  no 
benefit  to  Bolzano  or  Valbruna  from  the 
grants  and  loans  received  under  this 
program  after  January  1, 1986.  If  Falck 
does  prevail  in  its  second  appeal  and 
the  monies  it  has  repaid  are  refunded, 
it  would  be  appropriate  at  that  time  to 
consider  whether  a  benefit  exits. 

Regarding  the  two  grandfathered 
grants  received  before  January  1,  1986, 
these  grants  were  disbursed  to  Bolzano 
in  semi-annual  installments  until 
December  1992  for  one  grant  and  June 
1990  for  the  other.  Consistent  with  Wire 
Rod,  because  these  grants  required 
separate  approvals,  we  are  treating  them 
as. non-recurring  benefits.  Id.  Also, 
because  grants  received  under  this 
program  were  allocated  over  a  12-year 
AUL  in  Wire  Rod,  we  have  continued  to 
use  the  12-year  AUL  period. 

To  determine  the  subsidy  rate,  we 
divided  the  amounts  allocated  to  the 
POI  by  Valbruna's  total  sales  during  the 
POI.  Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.11  percent  ad  valorem  exists  for 

Valbruna. 

♦. 

Regional  Government  of  Valle  D'Aosta 
Subsidy  Programs 

6.  Valle  D'Aosta  Regional  Law  12/87 

Law  12/87  of  the  Autonomous  Region 
of  Valle  d'Aosta  ("Regional 
Government")  provides  grants  for  the 
promotion  of  commercid  activities  of 
local  firms  in  other  regions  of  Italy  and 
abroad.  Support  is  provided  to 
companies  for  participation  in  shows, 
fairs,  and  exhibitions  in  Italy  and 
abroad,  and  for  participation  in 
commercial  delegations  abroad. 
Companies  apply  for  funding  for  up  to 
thirty  percent  of  the  costs  of 
promotional  activities  in  Italy  (up  to  ten 
million  lire)  and  forty  percent  of  the 
costs  of  promotional  activities  abroad 
(up  to  fifteen  million  lire). 

In  Wire  Rod,  we  found  Law  12/87 
provides  a  financial  contribution  within 


the  meaning  of  section  751(5)(D)(1)  of 
the  Act.  Id.  at  40483.  We  also 
determined  this  program  constitutes  an 
export  subsidy  because,  although  the 
program  is  available  for  promotional 
activities  both  within  and  outside  Italy, 
we  found  the  grants  were  only  given  for 
export-related  promotion  activities.  Id. 
The  Regional  Government  did  not 
submit  any  information  indicating  that 
the  nature  of  the  grants  received  by  CAS 
in  the  POI  has  changed  since  Wire  Rod. 
Therefore,  we  continue  to  find  this 
program  provides  a  countervailable 
benefit. 

In  Wire  Rod,  we  found  these  grants  to 
be  non-recurring  because  they  are 
exceptional  and  require  separate 
government  applications  and  approval. 
Id.  However,  the  grants  examined  in 
that  investigation  [i.e.,  those  disbursed 
prior  to  and  during  the  POI)  were 
expensed  in  the  year  of  receipt. 
Therefore,  we  are  not  including  those 
grants  in  our  calculation. 

Similarly,  all  grants  received  since 
Wire  Rod  have  been  less  than  0.5 
percent  test  of  CAS"  export  sales  in 
their  respective  years  of  approval. 
Therefore,  the  benefits  were  expensed  in 
thefr  respective  year  of  receipt.  For  the 
amount  approved  and  received  in  the 
POI,  we  divided  the  benefit  by  CAS" 
export  sales  in  the  POI.  Accordingly,  we 
preliminarily  determine  that  a 
countervailable  benefit  of  0.01  percent 
ad  valorem  exists  for  CAS. 

European  Union  Subsidies 

7.  ECSC  Article  54  Loans 

ECSC  Article  54  Loans  ("Article  54") 
were  made  to  steel  undertakings  to  carry 
out  the  investment  programs  established 
under  die  ECSC  Treaty.  These  loans 
finance  the  purchase  of  new  equipment 
modernization,  and  are  made  at  interest 
rates  slightly  higher  than  the  rates 
obtained  by  the  EC.  The  loans  cannot 
exceed  fifty  percent  of  the  underlying 
eligible  investment. 

In  Wire  Rod,  we  found  Article  54 
loans  to  be  specific  and  to  provide  a 
financial  contribution  that  conferred  a 
countervailable  benefit.  Id.  at  40486.  No 
information  has  been  presented  in  this 
investigation  to  warrant  a 
reconsideration  of  this  finding. 

Valbruna,  Bolzano,  and  CAS  received 
Article  54  loans.  However,  Valbruna's 
and  Bolzano's  loans  were  repaid  prior  to 
the  POI.  Thus,  they  received  no  benefit 
during  the  POI.  However,  according  to 
the  EC  response,  CAS  did  have  Article 
54  loans  outstanding  during  the  POI.  As 
facts  available,  we  are  using  the 
information  provided  by  the  EC  to 
calculate  a  subsidy  rate  for  CAS.  These 
loans  were  variable-interest-rate  loans 


and  certain  of  these  loans  were 
denominated  in  currencies  other  than 
the  Italian  lire. 

To  calculate  a  subsidy  rate,  we  first 
compared  the  cost  of  the  benchmark 
financing  for  each  loan  to  the  financing 
CAS  received  under  this  program  and 
found  the  loans  provided  a  financial 
contribution  with  the  meaning  of 
section  771(5){D)(ii)  of  die  Act.  We  then 
caloUated  the  difference  during  the  POI 
between  the  interest  actually  paid  and 
the  interest  that  would  have  been  due 
on  the  benchmark  loan.  Finally,  we 
divided  this  benefit  by  CAS"  total  sales 
during  the  POI.  Accordingly,  we 
preliminarily  determine  that  a 
countervailable  benefit  of  0.26  percent 
ad  valorem  exists  for  CAS. 

8.  European  Social  Fund 

The  European  Social  Fund  ("ESF"), 
one  of  the  Structural  Funds  operated  by 
the  EC,  was  established  in  1957  to 
improve  workers'  employment 
opportunities  and  to  raise  their  living 
standards.  The  main  purpose  of  the  ESF 
is  to  make  employing  workers  easier 
and  to  increase  the  geographical  and 
occupational  mobility  of  workers  within 
the  European  Union  ("EU").  It 
accomplishes  this  by  providing  support 
for  vocational  training,  employment, 
and  self-employment. 

Like  the  other  EC  Structural  Funds, 
ESF  seeks  to  achieve  six  different 
objectives  expliciUy  identified  in  the 
EC's  framework  regulations  for 
Structural  Funds:  Objective  1  is  to 
promote  development  and  structural 
adjustment  in  underdeveloped  regions: 
Objective  2  is  to  assist  areas  in 
industrial  decline;  Objective  3  is  to 
combat  long-term  unemployment  and  to 
create  jobs  for  young  people,  and  people 
excluded  from  the  labor  market; 
Objective  4  is  to  assist  workers  adapting 
to  industrial  changes  and  changes  in 
production  systems;  Objective  5  is  to 
promote  rural  development;  and 
Objective  6  is  to  aid  sparsely  populated 
areas  in  northern  Europe. 

The  EU  Member  States  are 
responsible  for  the  identification  of 
projects  to  receive  ESF  financing  and 
their  subsequent  implementation.  The 
Member  States  must  also  contribute  to 
the  financing  of  the  projects.  In  general, 
the  maximum  benefit  provided  by  ESF 
is  50  percent  of  the  total  cost  of  projects 
geared  toward  Objectives  2,  3,  4.  and  5b, 
and  75  percent  of  the  project's  total  cost 
for  Objective  1  projects.  For  Objective  4 
programs  implemented  in  Italy, 
generally  45  percent  of  the  funding  is 
provided  by  the  EC  and  35  percent  by 
the  GOI  (under  the  auspices  of  the 
Rotation  Fund).  Companies  usually 
receive  50  percent  of  the  aid  up-front 
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and  the  remainder  upon  satisfactory 
completion  of  the  training  program. 

According  to  the  questionnaire 
responses,  the  following  respondents 
received  or  benefitted  from  ESF  grants: 
CAS,  Valbruna,  Rodacciai  and  Bedini. 
We  find  these  grants  to  constitute  a 
financial  contribution  within  the 
meaning  of  section  771{5){D){i)  of  the 
Act. 

All  of  these  grants  were  given  for 
Objective  4  projects  involving  worker 
assistance  in  the  form  of  employee 
training.  The  Department  considers 
worker  assistance  programs  to  provide  a 
benefit  to  a  company  when  the  company 
is  relieved  of  a  contractual  or  legal 
obligation  it  would  otherwise  have 
incurred.  19  CFR  section  357.513(a). 
Generally,  only  limited  information  was 
provided  in  the  questiormaire  responses 
about  the  purpose  of  these  grants. 
However,  one  respondent,  Bedini. 
reported  that  its  ESF  grants  were  used 
to  train  its  employees  in  the  "technical 
and  scientific  aspects  of  steel 
production,  *  *  *  the  sales  and 
distribution  of  steel  products,  *  *  *  and 
the  general  activities  of  the  company. 
i.e.,  technical  personnel  were  trained 
about  the  technical  aspects  of 
production."  Bedini's  May  14,  2001 
supplemental  response  at  S-7. 
Moreover,  in  general,  the  respondents 
provided  insufficient  information 
regarding  the  natiu-e  and  extent  of  their 
normal  vocational  training  programs 
and  job-skills  enhancement  practices  [i.e., 
the  sorts  of  training  and  skills 
enhancement  normally  taking  place  in 
the  absence  of  ESF  assistance). 

We  intend  to  examine  this  issue  more 
closely  at  verification,  time  permitting. 
However,  because  companies  normally 
incur  the  costs  of  training  to  enhance 
the  job-related  skills  of  their  own 
employees,  and  because  the  limited 
record  information  suggests  that  these 
ESF  training  programs  were  related  to 
the  operations  of  the  respondents,  in 
lieu  of  more  detailed  information  to  the 
contrary  we  preliminarily  determine 
these  ESF  grants  have  relieved  the 
recipient  respondents  of  obligations  that 
they  otherwise  would  have  incurred. 
Accordingly,  we  determine  the  ESF 
grants  received  by  CAS,  Valbruna, 
Rodacciai  and  Bedini  provided  a  benefit 
under  section  771(5)(E)  of  the  Act  to 
each  recipient  in  the  amount  of  the 
respective  grant. 

Regarding  the  specificity  of  benefits 
under  this  program,  neither  the  EC  nor 
the  GOI  has  provided  us  with  detailed 
industry  and  regional  distribution 
information  on  Objective  4  grants  in 
Italy,  despite  our  explicit  request  for 
such  information  in  the  questionnaires 
and  supplemental  questionnaires. 


Therefore,  we  find  it  appropriate' to 
apply  an  adverse  inference  and 
conclude  that  these  grants  are  specific 
imder  section  771  (5A)  of  the  Act. 

Based  on  the  foregoing,  we  find  the 
ESF  grants  to  CAS,  Valbnma,  Rodacciai 
and  Bedini  to  be  countervailable 
subsidies. 

The  Department  normally  considers 
the  benefits  from  worker-training 
programs  to  be  recurring.  19  CFR 
section  351.524(c)(1).  However,  we 
found  in  Wire  Rod,  that  ESF  grants 
relate  to  specific,  individual  projects 
and  we  treated  them  as  non-recurring 
grants  because  each  grant  required 
separate  government  approval.  64  FR  at 
40488;  19  CFR  section  351.524(c)(2)(ii). 
In  this  investigation,  because  the 
amount  of  ESF  funding  approved  for 
each  recipient  was  less  than  0.5  percent 
of  the  recipient's  sales,  we  have 
expensed  all  reported  ESF  grants 
received  in  the  year  of  receipt  for  all 
recipient  respondents.  Because  Bedini 
did  not  receive  any  ESF  grants  in  the 
POI,  we  found  the  program  not  used  for 
Bedini.  For  the  remaining  recipients,  we 
divided  the  amount  of  ESF  grants 
received  by  each  recipient  in  the  POI  by 
that  recipient's  total  POI  sales. 
Accordingly,  we  preliminarily 
determine  that  the  following  ad  valorem 
rates  exist  for  CAS.  Valbruna.  and 
Rodacciai,  respectively:  0.11  percent. 
0.01  percent,  and  0.05  percent. 

Company-Specific  Subsidies  Conferred 
by  the  Government  of  Italy 

9.  Restructuring  Subsidies  Provided  to 
the  Italian  Steel  Industry  Attributable  to 
CAS 

A.  Equity  Infusions  to  Finsider  and 
ILVA 

Because  CAS  did  not  respond  to  our 
questionnaire  in  this  investigation,  we 
relied  on  information  from  the  GOI  and 
Wire  Rod  to  determine  the  amount  of 
equity  infusions  benefitting  CAS  during 
the  POI.  Both  the  GOI  and  Wire  Rod 
indicated  the  GOI  provided  equity 
infusions  to  Finsider  up  to  1988  and  to 
ILVA  in  1991-1992.  However,  because 
we  allocated  these  benefits  over  a  12- 
year  AUL  in  Wire  Rod.  the  benefits 
provided  to  Finsider  have  been  fully 
accounted  for  prior  to  the  POI.  Thus,  we 
preliminarily  find  only  the  equity 
infusions  made  to  ILVA  in  1991-1992 
qontinue  to  benefit  CAS  during  the  POI. 

As  in  Wire  Rod.  we  find  the  GOI's 
equity  infusions  in  ILVA  were  specific 
and  provided  a  financial  contribution 
which  conferred  a  benefit  upon  CAS. 
Under  our  new  change-in-ownership 
methodology  (see  supra  section  on 
"Changes  in  Ownership")  and.  as  facts 
available,  we  find  CAS  to  be  the  same 


entity  as  its  predecessor  (see  supra 
section  on  "Use  of  Facts  Available"). 
Accordingly,  the  equity  infusion 
received  by  the  predecessor  entity 
continues  to  fully  benefit  CAS. 

To  calculate  CAS'  share  of  these 
infusions  in  the  larger  company,  ILVA, 
we  divided  the  value  of  CAS'  assets  in 
1991  and  1992  by  the  total  value  of 
ILVA's  assets  in  1991  and  1992, 
respectively.  These  ratios  were  then 
applied  to  the  1991  and  1992  equity 
infusion  received  by  ILVA  to  determine 
the  amount  ultimately  attributable  to 
CAS. 

Consistent  with  Wire  Rod,  the  equity 
subsidies  were  allocated  over  a  12-year 
AUL  to  determine  the  benefit  during  the 
POI.  In  addition,  because  ILVA  was 
uncreditworthy  at  the  time  it  received 
the  equity  infusion,  this  allocation  was 
made  using  a  discoimt  rate  for 
uncreditworthy  companies  (see  supra 
section  on  "Subsidies  Valuation 
Information:  Benchmarks  for  Loans  and 
Discount  Rates.")  We  then  divided  the 
benefit  in  the  POI  by  CAS'  total  sales 
during  the  POI.  Accordingly,  we 
preliminarily  determine  that  a 
countervailable  benefit  of  0.61  percent 
ad  valorem  exists  for  CAS. 

B.  Pre-Privatization  Assistance  and  Debt 
Forgiveness 

In  Wire  Rod,  we  determined  the 
following: 

Cogne  S.p.A.  acquired  the  shares  of  Robles 
S.r.l.  and  changed  the  company's  name  to 
[CAS],  in  1992.  *   *   * 

At  the  end  of  1992.  Cogne  S.p.A. 
transferred  most  of  the  productive  assets  of 
the  Aosta  facility  to  CAS  through  the  capital 
contribution  procedure  under  Italian  law. 
Under  this  procedure,  Cogne  S.p.A.  had 
assets  (and  liabilities)  assessed  under  the 
oversight  of  the  Italian  Court  and  contributed 
them  to  CAS  in  exchange  for  shares  in  CAS 
worth  exactly  the  net  value  of  the 
contribution.  CAS  officials  explained  that 
pursuant  to  the  capital  contribution,  CAS 
received  the  liabilities  associated  with  the 
production  process,  while  Cogne  S.p.A. 
retained  the  other  liabilities  which  were 
mostly  long-term.  From  that  point,  CAS 
became  the  operating  company  and  Cogne 
S.p.A.  entered  into  liquidation.  *   *   * 

As  of  December  31, 1993,  ILVA  S.p.A. 
issued  a  guarantee  on  behalf  of  Cogne  S.p.A. 
for  the  uncovered  liabilities  of  the  firm,  and 
the  anticipated  costs  of  the  liquidation 
process,  for  380  billion  lire.  *   *   * 

ILVA  [was  then  divided)  into  three 
companies:  ILVA  Laminati  Piani,  Acciai 
Speciali  Terni,  and  ILVA  in  Liquidazione. 

*  *   *  ILVA  in  Liquidazione,  retained 
responsibility  for  all  of  the  ILVA  entities 
which  could  not  be  sold  to  private  parties. 

*  *   *  The  estimated  costs  of  the  liquidation. 
10  trillion  lire,  covered  all  of  the  ILVA 
companies  including  the  subsidiaries.  The 
costs  associated  with  the  liquidation  of 
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Cogne  S.p.A.  were  included  in  that  total. 

•  *  • 

64  FR  at  40478-40479  (citations 
omitted). 

Because  CAS  did  not  respond  to  our 
questionnaire  in  this  investigation,  we 
relied  on  information  from  the  GOI  and 
Wire  Rod  to  determine  the  amount  of 
pre-phvatization  assistance  and  debt 
forgiveness  benefitting  CAS  during  the 
POI. 

As  in  Wire  Rod,  we  continue  to  find 
the  GOI.  in  making  available  this  pre- 
privatization  assistance  and  debt 
forgiveness,  provided  a  financial 
contribution  which  was  specific  and 
conferred  a  benefit  upon  CAS  in  the 
amount  of  Cogne  S.p.A's  total  liabilities 
and  losses  assumed  by  ILVA.  Following 
the  methodology  used  in  Wire  Rod  to 
calculate  the  subsidy  rate,  we  used  a 
discount  rate  for  uncreditworthy 
companies,  as  described  supra  in  the 
section  on  "Subsidies  Valuation 
Information:  Benchmarks  for  Loans  and 
Discount  Rates,"  to  allocate  the  benefits 
over  a  12-year  AUL.  We  then  divided 
the  benefit  attributable  to  the  POI  by 
CAS"  total  sales  during  the  POI. 
Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  10.12  percent  ad  valorem  exists  for 
CAS. 

Company  Specific  Subsidies  Conferred 
by  the  Provincial  Government  of 
Bolzano 

10.  Province  of  Bolzano  Assistance 

A.  Lease  of  Bolzano  Industrial  Site  to 
Valbruna 

Falck  sold  Bolzano  to  Valbruna  in 
1995.  Concurrent  with  the  change  in 
ownership,  Falck  and  Bolzano'  sold 
Bolzano's  industrial  site  to  the  Province 
of  Bolzano  ("Province").  The  Province 
paid  for  the  property  in  full.  At  the  same 
time,  Valbruna  negotiated  with  the 
Province  to  lease  die  Bolzano  industrial 
site  and,  on  July  31, 1995,  signed  a 
thirty-year  lease.  During  the  first  two 
years  of  the  lease.  Valbruna  paid  rent  by 
absorbing  environmental  remediation 
and  initial  extraordinary  maintenance 
costs. 

Although  the  Province  provided  some 
information  on  the  market  for  industrial 
property,  apparently  very  little 
industrial  property  is  available  in  the 
Province.  Valbruna  and  the  Province 
provided  some  information  on  leases 
between  the  Province  and  other  private 
parties;  however,  the  amount  of 
property  covered  by  these  leases  is 
much  smaller  than  that  covered  by  the 
Valbruna  lease  and,  therefore, 
inappropriate  for  comparison  purposes. 
In  any  event,  we  do  not  find  these  leases 
to  represent  a  market-determined 


negotiation  between  private  parties 
because  the  rents  are  set  by  law  at  4.0 
percent  per  aimum  of  each  property's 
net  purchase  price. 

Consistent  with  Wire  Rod.  we 
determine  that  the  Province  has 
provided  a  financial  contribution  with 
the  meaning  of  section  771(5)(d)(3).  We 
further  determine  that  the  Province's 
provision  of  this  lease  is  specific 
because  it  is  limited  to  Valbruna. 

In  determining  the  existence  and 
amount  of  the  benefit,  we  have 
compared  the  average  annual  return  on 
industrial  leased  property  in  Italy 
during  the  POI  to  the  rent  paid  by 
Valbruna  diuing  the  POI.  This 
comparison  indicates  that  Valbnma 
received  a  benefit  in  the  amount  of  the 
difference. 

Valbruna  has  suggested  we  account 
for  the  extraordinary  maintenance 
expenses  it  incurred  during  the  POI.  We 
preliminarily  decline  to  do  so.  Although 
the  Italian  Civil  Code  obliges  a  landlord 
to  pay  for  extraordinary  maintenance, 
such  as  environmental  remediation,  this 
obligation  may  be  passed  to  the  lessee. 
Evidence  on  the  record  in  Wire  Rod 
indicated  long-term  leases,  such  as  the 
one  negotiated  between  Valbruna  and 
the  Province,  often  require  the  lessee  to 
take  responsibility  for  extraordinary 
maintenance.  Id.  at  40481.  We 
specifically  foimd  the  extraordinary 
maintenance  costs  would  have  been 
assigned  to  the  lessee  by  a  commercial 
landlord.  Id.  at  40484.  Therefore, 
consistent  with  Wire  Rod,  we  find  the 
average  rate  of  return  on  commercial 
leases  remains  an  appropriate 
benchmark,  without  any  adjustments  for 
such  costs.  However,  we  will  examine 
this  issue  further  at  verification,  time 
permitting. 

To  calculate  the  subsidy  to  Valbruna 
during  the  POI,  we  divided  the  benefit 
(i.e.,  the  difference  between  the  average 
rate  of  return  on  leased  commercial 
property  in  Italy  during  the  POI  and  the 
actual  rent  paid  by  Valbruna  dining  the 
POI)  by  Valbruna's  total  sales  during  the 
POI.  Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.15  percent  ad  valorem  exists  for 
Valbruna. 

B.  Environmental  and  Research  and 
Development  Assistance  to  Bolzano 
Under  Law  25/81 

Valbruna  reported  receiving  two 
grants  under  Law  25/81  for  the 
adaptation  of  existing  facilities  to  new 
environmental  requirements 
("environmental  grants").  As  discussed 
supra,  we  found  assistance  provided 
under  Article  13  through  15  of  Law  25/ 
81  to  be  countervailable  in  Wire  Rod. 
Environmental  grants  were  not 


investigated  in  Wire  Rod  and  it  is  not 
clear  which  Article  of  Law  25/81 
authorizes  these  environmental  grants. 
For  the  preliminary  determination,  we 
have  treated  the  environmental  grants  as 
being  distinct  from  Articles  13  through 
15  grants. 

Although  we  received  general 
information  on  the  maximum  amount  of 
benefits  green-lighted  by  the  EU.  the 
Province  provided  insufficient 
information  regarding  the  specificity 
(particularly,  de  facto  specificity)  of  the 
environmental  grants.  Lacking  this 
information,  we  are  drawing  an  adverse 
inference  and,  as  facts  available,  we 
preliminarily  determine  the 
environmental  grants  are  specific  within 
the  meaning  of  section  771(5A)(D)(iii)  of 
the  Act. 

The  two  grants  received  by  Valbruna 
imder  this  program  were  approved  in 
1998.  To  calculate  the  benefit  during  the 
POI,  we  allocated  these  grants  over 
Valbruna's  AUL  and  divided  the  benefit 
attributable  to  the  POI  by  Valbruna's 
total  sales  during  the  POI.  Accordingly, 
we  preliminarily  determine  that  a 
countervailable  benefit  of  0.20  percent 
ad  valorem  exists  for  Valbruna. 

Company-Specific  Subsidies  Conferred 
by  the  Regional  Government  of  Valle 
D' Aosta 

11.  Valle  D 'Aosta  Regional  Assistance 
Associated  With  the  Sale  of  CAS 

In  Wire  Rod,  we  found  the  following 
fact  pattern: 

[Wjhen  CAS  was  privatized,  the  land  and 
buildings  were  sold  to  the  Autonomous 
Region  of  Valle  d'Aosta  which  now  leases 
back  the  facility  to  the  new  owners  of  CAS. 
The  framework  for  this  triangular  transaction 
among  ILVA,  CAS,  and  the  Region  was 
established  through  the  protocols  of 
agreement  signed  November  19,  1993.  The 
Region*   *   *  agreed  to  (1)  purchase  the  land, 
including  the  hydroelectric  facilities  owned 
by  ILVA  Central!  Elettriche  S.p.A.  (ICE) 
*   *  '.  (3)  to  cover  the  costs  of  environmental 
reclamation  on  the  land  *    *   *,  and  (4)  to 
supply  electricity  directly  to  CAS  from  the 
ICE  plants.  In  exchange.  ILVA  agreed  to 
transfer  CAS  to  a  private  party  by  December 
31, 1993,  with  a  restructuring  fund.  The 
purchaser  of  CAS's  shares  agreed  to  (1) 
vacate  and  abandon  areas  of  the  property  not 
used  in  production  activity;  and,  (2)  to 
guarantee  positions  for  800  employees  after 
the  privatization. 

Id.  FR  at  40480. 

A.  Lease  of  Cogne  Industrial  Site 

In  Wire  Rod,  we  determined  the 
following  facts  regarding  the  lease  of  the 
Cogne  industrial  site: 

After  the  purchase  of  the  land  and 
buildings.  Struttura  Valle  d'Aosta  S.r.l. 
(Structure),  a  company  wholly-owned  by  the 
Region,  assumed  the  lease  that  had  been 
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between  Cogne  S.p.A.  and  CAS  for  the  use 
of  the  site  until  a  new  lease  could  be 
negotiated.  In  1996,  Structure  and  CAS 
entered  into  a  thirty-year  lease  for  the  facility 
which  produces  subject  merchandise.  The 
new  lease  implements  the  commitments  set 
forth  in  the  protocols  of  agreement:  the 
facility  is  leased  to  CAS;  CAS  undertakes  all 
maintenance  on  the  facility  (including 
extraordinary  maintenance):  and  CAS 
commits  to  vacate  approximately  30  percent 
of  the  property  in  favor  of  the  Region.  The 
lease  was  also  designed  to  provide  for  the 
stable  employment  of  800  employees  at  the 
facility.  *   *  * 

The  record  evidence  indicates  that  the 
average  rate  of  return  on  leased  commercial 
property  in  Italy  is  5.7  percent.  *   *   *  As  an 
average,  this  rate  reflects  different  terms, 
lengths,  and  locations  of  lease  contracts 
throughout  Italy.  •   *  * 

In  applying  the  5.7  percent  rate,  we  have 
determined  that  no  adjustments  to  this  rate 
are  warranted  for  either  depreciation  or 
extraordinary  maintenance  payments.  *  *  • 

Id.  FR  at  40481  (citatioiis  omitted). 

Consistent  with  Wire  Rod,  we  determine 
that  the  Regional  Government  has 
provided  a  Hnancial  contribution  within 
the  meaning  of  section  771(5)(d)(iii).  We 
hiTther  determine  that  the  Regional 
Government's  provision  of  this  lease  is 
specific  because  it  is  limited  to  CAS. 

In  determining  the  existence  and 
amount  of  the  benefit,  we  have 
compared  the  average  annual  return  on 
industrial  leased  property  in  Italy 
during  the  POI  to  the  rent  paid  by  CAS 
during  the  POI.  This  comparison 
indicates  that  CAS  received  a  benefit  in 
the  amoimt  of  the  difi^erence. 

To  calculate  the  subsidy  to  CAS 
during  the  POI,  we  divided  the  benefit 
(i.e.,  the  difference  between  the  average 
rate  of  return  on  leased  commercial 
property  in  Italy  during  the  POI  and  the 
actual  rent  paid  by  CAS  during  the  POI) 
by  CAS'  total  sales  during  the  POI. 
Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.19  percent  ad  valorem  exists  for 
CAS. 

B.  Waste  Plant 

In  Wire  Rod,  we  determined  this 
program  did  not  exist  because,  at  the 
time,  construction  of  the  waste  plant 
had  not  yet  begim.  Id.  at  40482.  We 
stated,  however,  we  would  continue  to 
review  this  program  in  the  future  to 
determine  if  waste  disposal  services 
were  being  provided  for  less  than 
adequate  remuneration.  Id. 

In  the  original  protocol  agreement 
between  the  Regional  Government  and 
the  purchaser  of  CAS,  the  Regional 
Government  stated  it  would  construct, 
imder  its  own  responsibility  and  at  its 
own  expense,  a  waste  disposal  area 
suitable  for  receiving  and  processing 


waste.  Construction  of  the  waste  plant 
was  reportedly  begun  on  November  15, 
1995,  with  completion  expected  on  May 
13,  2001.  Therefore,  during  the  POI  the 
waste  plant  was  still  under 
construction. 

On  October  11, 1999,  the  Regional 
Government  enacted  Decision  3502, 
"Payment  to  Cogne  Acciai  Speciali  of 
the  Higher  Costs  Incurred  For  Disposal 
hi  Waste  Treatment  Plants  Of  Its 
Steelworks  Waste  Until  Such  Time  That 
The  Pontey  Waste  Disposal  Plant 
Becomes  Available,"  as  part  of  Regional 
Law  4  dealing  with  the  Cogne  industrial 
site.  Under  this  Decision  and  beginning 
in  September  1999,  the  Regional 
Government  has  been  making  payments 
to  CAS  to  offset  costs  incurred  in 
removing  CAS"  waste  to  facilities 
located  outside  the  region. 

We  preliminarily  determine  that  the 
payments  to  CAS  are  a  financial 
contribution  within  the  meaning  of 
771(5)(D)(i)  of  the  Act  and  that  the 
benefit  is  the  amoimt  of  the  grant.  No 
information  exists  on  the  record 
indicating  that  any  other  companies 
have  received  similar  payments. 
Accordingly,  we  find  these  payments  to 
be  specific  within  the  meaming  of 
section  771(5A)(D)  of  the  Act.  Based  on 
the  foregoing,  we  find  these  benefits  to 
constitute  a  coimtervailable  subsidy. 

The  Regional  Government  calculated 
the  cost  to  transport  CAS'  waste  outside 
the  region  at  twenty-six  lire  per 
kilogram  of  waste  and  estimated  a 
maximum  waste  production  of 
50,000,000  kilograms  per  year. 
Therefore,  the  maximum  amount  of  the 
grant  would  not  exceed  1,300,000,000 
lire.  Because  we  have  no  information 
regarding  the  actual  amount  that  CAS 
received  during  the  POI,  we  have  based 
our  calculations,  as  facts  available,  on 
the  estimated,  maximum  yearly 
payment. 

For  purposes  of  this  preliminary 
determination,  we  are  treating  these 
payments  as  recurring  subsidies.  We 
have  done  this  because  these  payments 
are  being  made  in  lieu  of  a  service  that 
the  Regional  Government  obligated 
itself  to  provide  and,  hence,  the 
payments  are  like  the  recurring 
subsidies  described  in  19  CFR  section 
351.524(c)(1). 

To  calculate  the  subsidy  to  CAS,  we 
divided  the  maximimi  payment  to  CAS 
by  CAS'  total  sales  during  the  POI. 
Accordingly,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.35  percent  ad  valorem  exists  for 
CAS. 

C.  Loans  to  CAS  To  Transfer  Its  Property 

In  Wire  Rod,  we  determined  that  the 
Regional  Government  agreed  to  finance 


the  cost  of  transferring  CAS'  property  off 
the  portion  of  the  site  not-subject  to  the 
lease.  Id. 

In  this  investigation,  the  GOI 
confirmed  that  CAS  received  three 
separate  loans  imder  this  program  to 
transfer  its  property.  In  Wire  Rod,  we 
foimd  these  loans  to  be  specific  and  to 
provide  a  financial  contribution  that 
conferred  a  coimtervailable  benefit.  Id. 
No  information  has  been  presented  in 
this  investigation  to  warrant  a 
reconsideration  of  this  finding.  In  this 
investigation,  we  calculated  the  benefit 
in  the  same  manner  as  in  Wire  Rod,  i.e., 
as  the  difference  between  the  interest 
that  CAS  would  have  paid  on  a 
comparable  commercial  loan  and  the 
amount  actually  paid. 

In  addition  to  me  preferential  interest 
rate,  CAS  was  relieved  of  making  certain 
payments  on  those  loans  during  the  POI. 
Because  of  severe  flooding  in  the  region 
during  October  2000,  the  Regional 
Government  passed  Decision  44  in 
January  of  2001.  Decision  44  cancelled 
the  interest  CAS  had  due  in  November 
2000,  and  deferred  the  principal  portion 
of  the  November  2000  payment  for  two 
to  three  payment  periods.  According  to 
the  Regional  Government,  Decision  44 
applied  to  companies  that  suffered 
damage  to  property  or  equipment 
covered  by  "easy-term"  loans  obtained 
through  the  Region's  rotating  funds 
(including  Regional  Law  37,  the  law 
under  which  CAS  received  its  loans). 
However,  the  Regional  Government  did 
not  provide  information  to  substantiate 
its  claim  regarding  the  availability  of 
Decision  44  benefits  to  a  wide  range  of 
companies  or  its  use  by  multiple  and 
various  companies.  Thus,  as  facts 
available,  we  find  the  interest 
cancellation  and  principal  deferral  to  be 
de  facto  specific,  and  to  constitute  a 
financial  contribution  under  section 
771(5A)  and  771(5)(D)  of  die  Act, 

respectively. 

To  calculate  the  subsidy  to  CAS  for 
the  May  2000  payment,  which  was 
made  on  time,  we  divided  the  difference 
between  the  interest  due  on  the 
benchmark  loan  by  the  interest  actually 
paid  by  CAS  by  CAS'  total  sales  during 
the  POI. 

Regarding  the  cancellation  of  the 
interest  payment,  we  consider  this  to  be 
debt  forgiveness  and,  as  such,  a  benefit 
exists  at  the  time  of  forgiveness  equal  to 
the  amount  of  interest  the  government 
has  forgiven.  19  CFR  section  351.508(a). 
This  benefit  is  treated  as  a  non-recurring 
subsidy  and  allocated  over  the 
company's  AUL.  19  CFR  section 
351.508(c).  However,  because  this 
amount  is  less  than  0.5  percent  of  CAS' 
sales  during  the  POI,  we  expensed  the 
full  amount  of  the  benefit  in  the  POI. 
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We  calculated  the  subsidy  rate  by 
dividing  the  benefit  by  CAS'  total  sales 
during  the  POI. 

Regarding  the  deferral  of  principal 
payments,  because  CAS  will  have  to 
repay  these  funds  eventually,  we 
consider  this  a  short-term,  zero-interest 
loan  for  the  duration  of  the  deferral.  To 
calculate  a  subsidy  rate,  we  used  the 
short-term  interest  rate  (see  supra 
section  on  "Subsidies  Valuation 
Information:  Benchmarks  for  Loans  and 
Discount  Rates")  in  determining  the 
difference  between  what  would  have 
been  paid  on  a  comparable  commercial 
loan  and  what  was  actually  paid.  We 
then  divided  this  amount  by  CAS's  total 
sales  during  the  POI. 

Accordingly,  for  the  May  2000  loan 
payment,  the  cancellation  of  the 
November  2000  interest  payment,  and 
the  deferral  of  the  November  2000 
principal  payment,  we  preliminarily 
determine  that  a  countervailable  benefit 
of  0.64  percent  ad  valorem  exists  for 
CAS. 

n.  Programs  Preliminarily  Determined 
To  Be  Not  Countervailable 

Company  Specific  Subsidies  Conferred 
by  the  Provincial  Government  of 
Bolzano 

1 .  Environmental  and  Research  and 
Development  Assistance  to  Bolzano 
Under  Law  44/92 

Law  44/92  is  aimed  at  promoting 
technological  innovation  and  research 
and  development  within  the  Province. 
Article  3  of  Law  44/92  allows  for  the 
provision  of  loans  at  reduced  rates.  In 
1999,  Valbruna  received  a  long-term, 
fixed-rate,  low-interest  loan  under  this 
program  in  order  to  finance  a  research 
and  development  program  on  ultra- 
clean  stainless  steels  and  alloys. 

Section  771(5A)(D)  of  the  Act  requires 
domestic  subsidies  be  specific  in  law  or 
in  fact  in  order  to  be  countervailable. 
Eligibility  for  Law  44/92  does  not 
appear  to  be  (1)  contingent  in  law  or  fact 
on  export  performance,  (2)  contingent 
on  the  use  of  domestic  rather  than 
imported  goods,  or  (3)  a  domestic 
subsidy  within  the  definition  of  section 
771(5A)(D)  of  the  Act.  Instead,  we  find 
the  record  evidence  in  this  investigation 
indicates  that  loans  under  Law  44/92 
were  widely  and  evenly  distributed 
vdth  no  one  sector  or  enterprise 
receiving  a  disproportionate  amount.  As 
a  result,  we  preliminarily  determine  the 
loan  received  by  Valbruna  under  Law 
44/92  is  not  specific  within  the  meaning 
of  Section  771(5A)  of  the  Act  and,  thus, 
not  countervailable. 


IV.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

Based  on  the  information  provided  in 
the  responses,  we  determine  no 
responding  companies  applied  for  or 
received  benefits  under  the  following 
programs  during  the  POI: 

Government  of  Italy  Programs 

1.  Capacity  Reduction  Payments  Under 
Articles  3  and  4  of  Law  193/1984 

While  several  respondents  received 
interest  payment  grants  under  Article  3, 
for  all  of  these  respondents,  either  the 
grant  was  not  greater  than  0.5  percent  of 
the  respective  company's  total  sales  or 
the  unde;'l)dng  loans  over  which  we 
would  allocate  the  grant  were  fully 
repaid  prior  to  the  POI.  Falck  is  the  only 
company  reported  as  having  received 
funds  under  Article  4.  However,  these 
benefits  to  Falck  were  fully  allocated  in 
Wire  Rod  prior  to  the  POI.  Accordingly, 
no  respondent  benefitted  from  Article  3 
or  4  benefitted  during  the  POI. 

2.  Law  796/76  Exchange  Rate 
Guarar!  tees 

3.  Article  33  of  Law  227/77,  Export 
Credit  Financing  Under  Law  227/77, 
and  Decree  Law  143/98 

4.  Grants  under  Laws  46/82  and  706/85 

5.  Law  181/89  and  Law  120/89 

Law  181  was  implemented  to  ease  tbe 
impact  of  employment  reductions  in  the 
steel  crisis  areas  of  Naples,  Taranto, 
Temi,  and  Genoa.  The  law  targeted  four 
activities:  (1)  Promotion  of  investment 
in  reindustrialization,  (2)  promotion  of 
employment,  (3)  promotion  of  worker 
retraining,  and  (4)  early  retirement. 
Rodacciai  is  the  only  company  that 
reported  receiving  benefits  under  this 
program.  Arguing  it  was  the  workers 
themselves  that  directly  received  any 
benefits  fi-om  this  program,  and  not  the 
company,  Rodacciai  did  not  report  the 
amount  of  benefits  provided  under  this 
program.  However,  Rodacciai  did 
report,  to  the  best  its  knowledge,  that  its 
workers  received  benefits  under  this 
program  in  1996. 

We  have  previously  found  this 
program  provides  a  countervailable 
benefit.  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  From 
Italy  59  FR  4682,  4688  (February  1, 
1994)  ["GOES  Prelim"). 

Although  Rodacciai  did  not  provide 
specific  information  regarding  the 
amount  of  benefits  received  under  this 
program,  Rodacciai  did  state  its  workers 
received  benefits  in  1996.  Because  we 
find  Law  181,  consistent  with  the  GOES 
Prelim,  to  provide  recurring  benefits, 
any  benefits  actually  received  would 


have  been  expensed  fully  in  the  year  of 
receipt.  1996.  Therefore,  while  we 
preliminarily  find  no  benefits  were 
received  in  the  POI,  we  intend  to 
examine  this  issue  further  at  verification 
to  determine,  inter  alia,  whether  any 
benefits  were  actually  received  during 
the  POL 

Finally,  we  note  Law  181  is  the 
enactment  by  the  Italian  Parliament  of 
Decree  Law  120.  Once  enacted  into  a 
Law,  a  Decree  Law  no  longer  exists. 
Therefore,  Decree  Law  120  no  longer 
exists. 

6.  Law  488/922.  Legislative  Decree  96/ 
93  and  Circolare  38522 

7.  Law  341/95  and  Circolare  50175/95 

8.  Law  675/77 

A.  Interest  Grants  on  Bank  Loans 

B.  Mortgage  Loans 

C.  Interest  Contribution  on  IRI  Loans 

D.  Personnel  Retraining  Aid 

9.  Law  394/81  Export  Marketing  Loans  ^ 

Law  394/81  provides  low-interest  rate 
loans  to  finance  up  to  85  percent  of  the 
cost  of  investment  projects  by  Italian 
companies  seeking  to  develop  or 
increase  a  presence  in  markets  outside 
of  the  EU.  According  to  the 
questionnaire  responses  of  the 
respondents  and  the  GOI.  Valbruna  is 
the  only  respondent  that  received  funds 
under  this  law.  According  to  Valbruna. 
it  received  a  loan  under  this  program 
during  the  POI  to  create  a  distribution 
subsidiary  in  Mexico.  Further, 
according  to  Valbruna,  this  subsidiary 
will  distribute  merchandise  only  in  the 
Mexican  market  and  not  for  sales  to  the 
United  States.  Therefore,  consistent 
with  our  approach  when  investigating  a 
similar  export  marketing  program  in 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Pasta  from  Italy, 
61  FR  30288,  30293  (June  14, 1996) 
(regarding  "Export  Marketing  Grants 
Under  Law  304/90"),  we  preliminarily 
determine  any  benefit  from  this  program 
to  be  tied  to  Valbruna's  Mexican  sales 
and,  accordingly,  find  that  this  program 
did  not  benefit  Valbruna's  POI  sales  of 
subject  merchandise  to  the  United 
States. 

10.  Law  481/94  (and  Precursors)  Grants 
for  Reduced  Production 

11.  Law  489/94 

Valbruna  initially  reported  receiving 
benefits  under  Law  549/95.  However,  in 
supplemental  responses,  Valbruna  and 
the  GOI  indicated  these  benefits  were 


'  In  the  Initiation  Notice,  we  referred  to  this 
program  as  "Law  394/81  Export  Marketing  Grants". 
However,  Valbruna  and  the  GOI  have  indicated  that 
only  loans,  not  grants,  are  provided  under  this  law. 
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actually  received  under  Law  489/94. 
According  to  Valbruna,  Law  489/94  was 
generally  available  to  all  businesses  in 
Italy  and  provided  tax  relief  on  fifty 
percent  of  the  amount  a  company's  1995 
investments  in  tangible  fixed  assets 
exceeded  the  average  investment  of  the 
previous  five  years.  Unlike  Law  549/95, 
no  evidence  exists  on  the  record  of  this 
investigation  indicating  relief  provided 
under  Law  489/94  will  be  repaid. 

Assuming  arguendo  this  program  is 
countervailable,  an  exemption  or 
remission  of  a  direct  tax  is  considered 
as  "having  been  received  on  the  date  on 
which  the  recipient  firm  would 
otherwise  have  had  to  pay  the  taxes 
associated  with  the  exemption  or 
remission.  Normally,  this  date  will  be 
the  date  on  which  the  firm  filed  its  tax 
retiUTi."  19  CFR  section  351.509(b). 

Because  the  tax  return  reflecting  any 
benefit  under  Law  489/94  was  filed 
prior  to  the  POI  and,  hence,  any  benefit 
would  be  attributed  to  Valbruna  prior  to 
the  POI,  we  have  not  analyzed  this 
program  further. 

Regional  Government  of  Voile  D'Aosta 
Subsidy  Programs 

12.  Valle  D'Aosta  Regional  Law  64/92 

In  Wire  Rod,  benefits  received  imder 
this  program  were  found  to  be  less  than 
0.5  percent  of  CAS"  sales  during  the 
POI,  the  year  of  approval  and,  thus, 
were  expensed  in  the  year  of  receipt.  64 
FR  at  40483.  According  to  the  Regional 
Government  of  Aosta,  CAS  received  no 
new  amounts  under  this  programs  since 
the  POI  covered  by  Wire  Rod. 

European  Union  Subsidies 

12.  ECSC  Article  56  Conversion  Loans, 
Interest  Rebates,  and  Restructuring 
Grants 

13.  European  Regional  Development 
Fund 

14.  Conunission  Decision  88/588  and 
Resider  n. 

Company  Specific  Subsidies  Conferred 
by  the  Government  of  Bolzano 

15.  Province  of  Bolzano  Assistance: 
Lease  Exemption  Under  Valbnma/ 
Bolzano  Lease 

In  Wire  Rod,  benefits  received  under 
this  program  were  found  to  be  less  than 
0.5  percent  of  CAS"  sales  during  the 
POI,  the  year  of  approval  and,  thus, 
were  expensed  in  the  year  of  receipt.  64 
FR  at  40485.  No  new  amounts  were 
reported  to  have  been  received  since  the 
POI  in  Wire  Rod  imder  this  program. 


Company  Specific  Subsidies  Conferred 
by  the  Regional  Government  of  Valle 
D'Aosta 

16.  Valle  D'Aosta  Regional  Assistance 
Associated  With  the  Sale  of  CAS: 
Provision  of  Electricity 

As  part  of  the  original  protocols  in 
which  the  Regional  Government 
purchased  the  Cogne  industrial  site,  the 
operator  of  ILVA's  hydroelectric  plants, 
ILVA  Centrali  Elettrische  S.p.A.  ("ICE") 
(now  known  as  Compagnia  Valdostana 
delle  Acque  S.p.A.  ("Valdostana"))  was 
acquired.  Using  Valdostana,  the 
Regional  Government  plaimed  to  supply 
electricity  directly  to  CAS  through  a 
consortium  ("Consorzio")  (CAS  would 
be  a  member  of  the  Consorzio  through 
its  planned  purchase  of  shares  in 
Valdostana). 

In  Wire  Rod,  we  stated  the  law  at  that 
time  did  not  permit  CAS  to  purchase 
electricity  from  entities  other  than 
ENEL,  the  state-owned  electric 
company.  64  FR  at  40482.  We  also 
stated,  however,  should  the  law  change, 
we  would  reexamine  the 
countervailability  of  this  program.  Id. 

Because  the  Regional  Government  has 
reported  in  this  investigation  that  CAS 
decided  not  to  acquire  shares  in 
Valdostana  and  does  not  purchase 
electricity  from  the  Consorzio,  we 
preliminarily  find  this  program  not 
used. 

Verification 

In  accordance  with  section  782(i](l)  of 
the  Act.  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  manufacturer 
of  the  subject  merchandise.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rates  to  be: 


Producer/exporter 

Net  subsidy 

rate 

(percent) 

Cogne  Acdai  Speciali  S.r.l 

Acdaierie  Valbruna  S.r.lV 

12.59 

Acciaierie  Bolzano  S.r.l 

0.60 

Acciatera  ForonI  S.p.A 

0.00 

Trafileria  Bedini  S.r.l 

0.01 

Italfond  S.p.A 

0.18 

Rodacciai  S.p.A 

0.07 

All  Ottiers 

12.59 

In  accordance  with  sections 
777A(e)(2)(B)  and  705(c)(5)(A),  we  have 
set  the  "all  others"  rate  as  CAS"  rate, 
because  the  rates  for  all  other 
investigated  companies  are  either  zero 


or  de  minimis.  We  note  that  although 
portions  of  CAS"  rate  were  based  on 
adverse  facts  available,  we  based  the 
majority  of  our  calculations  on 
information  provided  by  the  GOI  and  EC 
in  this  investigation. 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  stainless  steel  bar  from 
Italy  for  CAS  and  for  any  non- 
investigated  exporters  which  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
the  publication  of  this  notice  in  the 
Federal  Register,  and  to  require  a  cash 
deposit  or  bond  for  such  entries  of  the 
merchandise  in  the  amounts  indicated 
above.  This  suspension  will  remain  in 
effect  until  further  notice.  Liquidation  of 
entries  bom  Valbruna,  Foroni,  Bedini, 
Italfond,  and  Rodacciai  will  not  be 
suspended  at  this  time  because  we  have 
preliminarily  determined  their  rates  to 
be  either  zero  or  de  minimis. 

rrc  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  We  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  it  will  not 
disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

m  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  section 
351.310,  we  will  hold  a  public  hearing, 
if  requested,  to  afford  interested  parties 
an  opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
is  tentatively  scheduled  to  be  held  57 
days  from  the  date  of  publication  of  this 
preliminary  determination,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  N.W., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230.  Requests  for  a 
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public  hearing  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  argiunents 
included  in  that  party's  rebuttal  b^ef. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

In  addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
nonproprietary  version  of  the  case  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  50  days  from  the 
publication  of  this  notice.  As  part  of  the 
case  brief,  parties  are  encouraged  to 
provide  a  siunmary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  reg\ilations,  and  cases  cited. 
Six  copies  of  the  business  proprietary 
version  and  six  copies  of  the 
nonproprietary  version  of  the  rebuttal 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  5  days 
after  the  filing  of  case  briefs.  Written 
arguments  should  be  submitted  in 
accordance  with  19  CFR  section  351.309 
and  will  be  considered  if  received 
within  the  time  limits  specified  above. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated:  May  29,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dministra  lion . 

[FR  Doc.  01-14133  Filed  6-5-01;  8:45  am] 

BILUNQ  COOE  3S10-OS-I> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospi>eric 
Administration  (NOAA) 

Science  Advisory  Board 

AGENCY:  Office  of  Oceanic  and 
Atmospheric  Research,  NOAA,  DOC. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memorandum  dated  September  25, 
1997,  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management.  SAB  activities 
and  advice  provide  necessary  input  to 
ensure  that  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 


science  programs  are  of  the  highest 
quality  and  provide  optimal  support  to 
resource  management. 

TIME  AND  DATE:  The  meeting  will  be  held 
Tuesday,  June  26,  2001,  from  1  p.m.  to 
5  p.m.;  Wednesday,  June  27,  2001,  from 
8  a.m.  to  5  p.m.;  and  Thursday,  June  28, 
from  8  a.m.  to  12:30  p.m. 

ADDRESSES:  The  meeting  on  Tuesday, 
June  26  will  be  held  at  &e  National 
Marine  Fisheries  Service  Laboratory, 
110  Shaffer  Road,  Santa  Cruz,  CA.  On 
Wednesday,  June  27,  and  Thursday, 
Jime  28,  the  meeting  will  be  held  at  the 
West  Coast  Santa  Cruz  Hotel,  175  West 
Cliff  Drive,  Santa  Cruz.  CA. 

STATUS:  The  meeting  will  be  open  to 
public  participation  with  four  15- 
minute  time  periods  set  aside  for    ~ 
questions  or  direct  verbal  comments 
from  the  public  on  agenda  items  and 
two  30-minute  periods  for  public 
statements  on  any  NOAA-related 
subject.  The  SAB  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  verbal  or  written  statements. 
In  general,  each  individual  or  group 
making  a  verbal  presentation  will  be 
limited  to  a  total  time  of  five  (5) 
minutes.  Written  comments  (at  least  35 
copies)  should  be  received  in  the  SAB 
Executive  Director's  Office  by  June  18,  . 
2001,  in  order  to  provide  sufficient  time 
for  SAB  review.  Written  comments 
received  by  the  SAB  Executive  Director 
after  June  18  will  be  distributed  to  the 
SAB,  but  many  not  be  reviewed  prior  to 
the  meeting  date.  Approximately  thirty 
(30)  sets  will  be  available  for  the  public 
including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 

Matters  to  be  Considered:  The 
meeting  will  include  the  following 
topics:  (1)  Fisheries  science  in  the 
NOAA  line  offices  and  their  programs, 
(2)  The  role  of  academia  and  other 
partners  in  fisheries  science,  (3) 
Impediments  to  effective  NMFS 
management  and  science  practices,  (4) 
Briefings  on  outcomes  of  NOAA 
Constituents  Workshop,  (5)  Review  of 
Department  of  Commerce's  Aquaculture 
Guidelines,  (6)  Review  and  discussion 
of  the  Report  of  the  Panel  on  Strategies 
for  Climate  Monitoring,  (7)  Public  Input 
Sessions  with  SAB  discussion,  and  (8) 
SAB  Sub-Committee  and  Working 
Group  Reports. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  Uhart,  Executive  Director, 
Science  Advisory  Board,  NOAA,  Rm. 
10600,  1315  East-West  Highway,  Silver 
Spring,  Maryland  20910.  (Phone:  301- 
713-9121,  E-mail: 
Michael.Uhart@noaa.gov);  or  visit  the 


NOAA  SAB  website  at  http:// 
www.sab.noaa.gov. 

Dated:  lune  1.2001. 
Louisa  Koch, 

Deputy  Assistant  Administrator.  Office  of 
Oceanic  and  Atmospheric  Research. 
[FR  Doc.  01-14265  Filed  6-5-01;  8:45  am) 
aauNO  cooE  mio-ko-m 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0531  DIG] 

Marine  Mammals;  File  No.  756-1630 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Dan  Tapster,  BBC  Natural  History  Unit, 
Broadcasting  House,  Whiteladies  Road, 
Bristol,  BS8  2LR,  United  Kingdom,  has 
applied  in  due  form  for  a  permit  to  take 
bottlenose  dolphins  [Tursiops 
truncatus)  for  purposes  of  commercial/ 
educational  photography. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  6. 
2001. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910;  phone  (301) 
713-2289;  fax  (301)  713-0376;  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone  (727) 
570-5301;  fax  (727)  570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynne  Barre  or  Jill  Lewandowski,  (301) 
713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Manmial 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.)  and  the 
Regulations  Governing  the  Talking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  Section  104  (c)(6)  of  the 
MMPA  provides  for  photography 
permits  for  educational  or  commercial 
purposes  involving  non-endangered  and 
non-threatened  marine  mammads  in  the 
wild.  NMFS  is  ciurently  working  on 
proposed  regulations  to  implement  this 
provision.  However,  in  the  meantime. 
NMFS  has  received  and  is  processing 
this  request  as  a  "pilot"  application  for 
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Level  B  Harassment  of  non-listed 
marine  mammals  for  photographic 
purposes. 

The  applicant  proposes  to  film  up  to 
200  botUenose  dolphins  feeding  on  the 
mud  banks  of  Hilton  Head,  South 
Carolina  for  Sir  David  Attenborough's 
series.  The  Life  of  Mammals,  which  will 
air  on  the  BBC  in  the  United  Kingdom 
and  on  The  Discovery  Cheumel  in  the 
United  States.  Filming  will  take  place 
for  approximately  1 7  days  during  the 
month  of  October,  2001. 

in  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  shoidd 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  woidd 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Manunal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  May  31,2001. 
Ann  D.  Terfoush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-14281  Filed  6-5-01;  8:45  am) 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  053001C] 

Marine  Mammais;  Fiie  No.  774- 1634- 
00 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center, 
NMFS,  P.O.  Box  271,  La  JoUa,  CA  92038 
(Principal  Investigator:  Dr.  Karin  A. 
Forney)  has  applied  in  due  form  for  a 
permit  to  take,  primarily,  the  eastern 
and  southern  'Whitebelly'  stocks  of 
spinner  dolphin  (Stenella  longirostris 
orientalis]  and  the  northeastern  offshore 
and  coastal  stocks  of  pantropical  spotted 
dolphin  [Stenella  attenuata  graffmani). 
Additional  species  that  may  be 
encircled  and  sampled  include:  short- 
beaked  common  dolphin  (Delphinus 
delphis),  long-beaked  common  dolphin 
(Delphinus  capensis),  spotted  dolphin 
(Stenella  attenuata],  southern/western 
stock  spinner  dolphin  (Stenella 
longimstris  centroamericana).  Central 
American  stock  striped  dolphin 
(Stenella  coeruleoalba),  Fraser's  dolphin 
(Lagenodelphis  hosei).  Pacific  white- 
sided  dolphin  (Lagenorhynchus 
obliquidens),  bottlenose  dolphin 
(Tursiops  truncatus),  rough-toothed 
dolphin  (Steno  bredanensis),  Risso's 
dolphin  (Grampus  griseus),  pilot  whale 
(Globicephala  spp.),  and  melon-headed 
whale  (Peponocephala  electro),  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  July  6, 
2001. 

ADDRESSES:  The  application, 
accompanying  Environmental 
Assessment,  and  other  related 
documents  are  available  for  review  by 
written  request,  by  downloading  fi°om 
the  internet,  or  by  appointment  in  the 
following  office(s): 


Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910;  phone  (301) 
713-2289;  fax  (301)  713-0376,  or  the 
Permits  Division's  web  page,  (http:// 
www.nmfs.noaa.gov/prot — res/ 
overview /permits. html);  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)  980-^001; 
fax  (562)  980-4018,  or  the  Center's  web 
page  (http://swfsc.ucsd'.edu). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Johnson  or  Tammy  Adams,  Ph.D., 
(301)  713-2289). 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  and  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

The  applicant  proposes  to  take  the 
above  mentioned  species  in  a  research 
project  that  covers  the  "experiment 
involving  the  repeated  chasing  and 
capturing  of  dolphins  by  means  of 
intentional  encirclement",  as  mandated 
in  the  1997  International  Dolphin 
Conservation  Program  Act  (IDCPA) 
(MMPA,  Sec.  304  (a)(3)(C))  as  one 
component  of  stress  studies  on  dolphins 
involved  in  the  eastern  tropical  Pacific 
tima  purse  seine  fishery.  The  objective 
of  the  experiment,  as  outlined  in  the 
law,  is  to  "evaluate  whether  the 
intentional  deployment  on,  or 
encirclement  of,  dolphins  by  purse- 
seine  nets  is  having  a  significant  adverse 
impact  on  any  depleted  dolphin  stock." 
The  requested  studies  will  include 
several  complementary  research  projects 
that  address  different  ways  in  which 
chase  and  capture  stress  may  manifest 
itself  in  individual  dolphins  involved  in 
tuna  pm-se  seine  operations.  The 
number  of  animals  and  research 
techniques  that  will  be  used  for 
evaluating  stress  are  outlined  in  the 
following  table: 


Broken  down  by  combination  of  take  types  for  each  individual 


TOTAL 

Not  handled 

Re- 
strained 
in  water 

Handled  in  raft  and  examined 

Set  Only 

(A«yi) 

(Adults 
only) 

(Adults 
only) 

(Adults 
only) 

(Adults 
only) 

(Adults 
only) 

Skin 

Swab 

(Calf) 

(Adults  only) 

Numtjer  of  dolphins: 
Set-related  takes 
Chase 
Helicopter  overflight 

24,000 

21360 
X 

X 

1800 

X 
X 

300 

X 

x 

20 

5 

15 

50 

445 

5 
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Broken  down  by  combination  of  take  types  for  each  individual— Continued 


Encirclement 

Photographed 

Biopsy 

Catf  skin  swab 

Handling-related  takes 

Blood  sample 

Saddle  Package  -  Radio  tag 

Saddle  Package  -  Satellite  tag 

Saddle  Package  ■  Thermal  tag 

Roto-Radio  Tag 

Roto  Tag 

Suctkjn  Cup  Package  -  Thermal 

Core  temperature  probe 

Skin  sample 

Ultrasound 

EKG 

Accidental  nrartality 


TOTAL 


Not  handled 


Set  Only 


Biopsy 
(Adult) 


Re- 
strained 
in  water 


Skin 

Swab 

(Calf) 


Handled  in  raft  and  examined 


(Adults 
only) 


(Adults 
only) 


(Adults 
only) 


(Adults 
only) 


(Adults 
only) 


(Adults  only) 


40  inclusive  of  all  species^ 


^This  dolphin  mortality  will  be  part  of  the  lATTC  Director's  Reserve  under  the  annual  Dolphin  Mortality  Limits  (DMLs)  set  for  the  fishery  It  wUI 
replace  any  mortality  that  the  chartered  fishing  vessel  would  have  caused  If  tt  had  been  engaged  in  normal  fishing  operations. 


Scientific  research  permits  are 
generally  categorically  excluded  from 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  (NEPA) 
requirements  to  prepare  an  EA  or  EIS; 
however,  because  of  the  impacts  to  the 
species  involved  and  the  intense  public 
interest  in  this  project,  NMFS,  in 
compliance  with  NEPA,  has  determined 
that  an  environmental  assessment  (EA) 
is  warranted.  The  draft  EA  is  a 
companion  docimient  to  the  scientific 
research  permit  application  and  is 
available  for  review  simultaneously. 

Written  conunents  or  requests  for  a 
public  hearing  on  this  application 
shoidd  be  mailed  to  the  Chief,  Permits 
and  Documentation  Division,  F/PRl, 
Office  of  Protected  Resoim:es,  NMFS, 
1315  East-West  Highway,  Room  13705, 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
conunent  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 


May  31.  2001. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-14282  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Palcistan 

June  1,  2001. 

AGENCY:  Committee  for  die 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  June  6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 


and  Apparel  website  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  are  being  adjusted 
for  carryover  and  the  recrediting  of 
unused  carryforward  applied  in 
agreement  year  2000. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328, 
published  on  December  28,  2000).  Also 
see  64  FR  66972,  published  on 
November  8,  2000. 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  1,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  2,  2000,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
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on  January  1.  2001  and  extends  through 
December  31,  2001. 

Effective  on  June  6,  2001.  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

Specific  limits 

219 

12,154,178  square 

meters. 

237 

591,134  dozen. 

239pt.2  

2,552,951  kilograms. 

314 

8,546,052  square  me- 

ters. 

315 

93,668,815  square 

meters. 

317/617 

50,497,042  square 

meters. 

334/634 

340,995  dozen. 

335/635 

573,206  dozen 

336/636 

754,097  dozen. 

339 

1,963,249  dozen. 

34(y640 

911,733  dozen  of 

which  not  more  than 

319,532  dozen  shall 

be  in  Categories 

340-0/640-4)3. 

341/641  

1,131,145  dozen. 

342/642 

559,858  dozen. 

359-C/65&-C''  

2,128,086  kilograms. 

369-F/369-P5  

3,413,559  kilograms. 

613^14 

33,615,378  square 

meters. 

615 

37,853,501  square 

meters. 

625/626/627/628/629 

109,984,967  square 

meters  of  whKh  not 

more  than 

54,992,485  square 

meters  shall  be  in 

Category  625;  not 

more  than 

54,992,485  square 

meters  shall  be  in 

Category  626;  not 

more  than 

54,992,485  square 

meters  shall  be  in 

Category  627;  not 

more  than 

11,377,756  square 

meters  shall  be  in 

Category  628;  and 

not  more  than 

54,992,485  square 

'  meters  shall  be  in 

Category  629. 

638/639 

640,362  dozen. 

'Tfie  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2000. 

2  Category  239pt.:  only  HTS  number 
6209.20.5040  (diapers). 

3  Category  340-D:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2025 
and  6205.20.2030;  Category  640-D:  only  HTS 
numbers  6205.30.2010,  6205.30.2020. 
6205.302030,  6205.30.2040,  6205.90.3030 
and  6205.90.4030. 


<  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20  0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.230055,  6103.432020, 
6103.43.2025,  6103.492000,  6103.49.8038, 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.8014,  6114.30.3044,  6114.30.3054, 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

5  Category  369-F:  only  HTS  number 
6302.91.0045;  Category  369-P:  only  HTS 
numbers  6302.60.0010  and  6302.91.0005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  01-14246  Filed  6-5-01;  8:45  am) 

BILUNG  CODE  SSIO-OO-f 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  01-2] 

Quantum  North  America,  Inc.,  and  e4L, 
Inc.;  Complaint 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Publication  of  a  complaint 

imder  the  Consimier  Product  Safety  Act. 

SUMMARY:  Under  provisions  of  its  Rules 
of  Practice  for  Adjudicative  Proceeding 
(16  CFR  Part  1025),  the  Consumer 
Product  Safety  Commission  must 
publish  in  the  Federal  Register 
Complaints  which  it  issues.  Published 
below  is  a  Complaint  in  the  matter  of 
Quantum  North  America,  Inc.,  and  e4L, 
Inc. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Complaint  appears  below. 

Dated:  May  31,  2001. 
Todd  A.  Stevenson, 

Deputy  Secretary. 

Complaint 

Nature  of  Proceedings 

1.  This  is  an  administrative 
proceeding  pursuant  to  section  15  of  the 
Consumer  Product  Safety  Act  ("CPSA"), 
15  U.S.C.  2064;  for  public  notification 
and  remedial  action  to  protect  the 
public  from  substantial  risks  of  injury 
presented  by  the  Red  Devil  gas  grill. 
This  proceeding  is  governed  by  the 
Rules  of  Practice  for  Adjudicative 
Proceedings  before  the  Constuner 
Product  Safety  Commission,  16  CFR 
part  1025. 


Jurisdiction 

2.  This  proceeding  is  instituted 
pursuant  to  the  authority  contained  in 
sections  15(c),  (d)  and  (Q  of  the  CPSA, 
15  U.S.C.  2064(c),  (d)  and  (f). 

Parties 

3.  Complaint  counsel  is  the  staff  of  the 
Legal  Division  of  the  Office  of 
Compliance  of  the  U.S.  Consumer 
Product  Safety  Commission,  an 
independent  regulatory  commission 
established  by  section  4  of  the  CPSA.  15 
U.S.C.  2053. 

4.  Respondent  Quantum  North 
America,  Inc.  (hereinafter  referred  to  as 
"Quantiun")  is  a  Delavvare  Corporation, 
with  its  principal  place  of  business 
located  at  15821  Ventuja  Boulevard, 
Encino,  California. 

5.  Respondent,  e4L,  Inc.  (hereinafter 
referred  to  as  "e4L")  is  a  Delaware 
Corporation,  with  its  principal  place  of 
business  located  at  15821  Ventiu-a 
Boulevard,  Encino,  California. 

6.  Quantum  and  e4L  are 
"manufacturers"  of  consumer  products 
as  that  term  is  defined  in  the  CPSA,  15 
U.S.C.  2052(a)(4).  Quantum  and  e4L 
manufactured  the  Red  Devil  gas  grill. 

The  Consumer  Product 

7.  The  Red  Devil  gas  grill  was 
produced  anc^distributed  specifically 
for  sale  to  or  use  by  consumers  as  an 
outdoor  cooking  appliance  in  or  aroimd 
a  permanent  or  temporary  residence. 
These  gas  grills  are  "consumer 
products"  that  were  "distributed  in 
commerce."  15  U.S.C.  2052(a)(l)(i)  and 
(ii). 

Defect 

8.  Paragraphs  1  through  7  are  hereby 
realleged,  and  incorporated  by  reference 
as  though  fully  set  forth  herein. 

9.  The  Red  Devil  gas  grill  connects  to 
a  propane  gas  container.  A  plastic 
locking  mechanism  sits  atop  a 
collapsible  three  legged  stand.  A  top 
threaded  ventiui  tube,  which  contains 
fovn  (4)  symmetrical  air  intake  openings, 
is  placed  through  the  underside  of  a 
plastic  locking  mechanism,  and  is 
vertically  locked  into  place  by  flipping 

a  handle.  The  lower  end  of  the  venturi 
tube  is  attached  to  a  gas  regulator.  A 
biuner  pan  is  then  placed  on  top  of  the 
venturi  tube. 

10.  The  Red  Devil  gas  grill  design 
leads  consumers  to  light  the  grill  at  the 
air  intake  openings  on  the  venturi  tube. 
If  the  grill  is  lit  at  this  location,  the 
consumer  is  igniting  the  combustible 
gas  inside  the  tube.  The  grill  will  appear 
to  function  as  intended,  however,  the 
ventiui  tube  will  reach  temperatures  up 
to  rscF. 
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11.  The  plastic  locking  mechanism 
will  melt  and  deform  when  subject  to 
temperatures  over  230°F.  When  the 
plastic  deforms  it  allows  the  grill  to 
collapse  and  fall  to  the  ground. 

12.  Each  Red  Devil  gas  grill  is 
packaged  with  an  instruction  booklet. 
Said  booklet  calls  for  the  grill  to  be  lit 
at  the  biuner. 

13.  The  instruction  booklet,  referred 
to  in  paragraph  12,  does  not  contain  an 
illustration  that  shows  the  consumer 
where  to  properly  light  the  grill.  Said 
booklet  also  does  not  warn  consumers  of 
the  danger  in  lighting  the  grill  at  the 
venturi  opening.  It  is  also  foreseeable 
that  this  booklet  will  not  remain  with 
the  grill. 

14.  The  features  of  the  Red  Devil  gas 
grill,  as  set  forth  in  paragraphs  9 
through  1 1  above,  constitute  design 
defects  under  15  U.S.C.  2064. 

15.  The  failure  to  provide  adequate 
instructions  on  how  to  light  the  Red 
Devil  gas  grill,  or  to  warn  consumers 
about  the  danger  in  lighting  the  grill  at 
the  venturi  opening,  as  set  forth  in 
paragraph  12  and  13  above,  constitutes 
a  defect  under  15  U.S.C.  2064. 

2.  Substantial  Risk  of  Injury 

16.  All  of  the  approximately  155,544 
Red  Devil  gas  grills  have  the  same 
venturi  tube  and  plastic  locking 
mechanism  design.  It  is  foreseeable  that 
consumers  will  light  the  grill  at  the 
venturi  openings.  Each  grill  has  the 
potential  to  cause  a  severe  bum  injury. 

17.  If  the  Red  Devil  gas  grill  tips  over, 
following  the  melting  of  the  plastic 
locking  mechanism,  flames  from  the 
burner  may  ignite  surrounding 
combustibles.  This  could  cause  severe 
burns  or  death  to  nearby  consumers.  It 
is  also  reasonably  foreseeable  that  a 
consumer  who  is  present  would  attempt 
to  catch  the  falling  grill,  and  receive 
severe  bums  to  his  or  her  hands  or  other 
body  parts. 

18.  The  defects  in  the  Red  Devil  gas 
grill  create  a  substantial  risk  of  injury  to 
consumers,  within  the  meaning  of 
section  15(a)(2)  of  the  CPSA,  15  U.S.C. 
2064(a)(2). 

19.  The  Red  Devil  gas  grill  presents  a 
substantial  product  hazard,  as  described 
in  sections  15(a)(2),  (c)  and  (d)  of  the 
CPSA.  15  U.S.C.  2064(a)(2).  (c)  and  (d). 

Relief  Sought 

Wherefore,  in  the  public  interest. 
Complaint  Counsel  requests  that  the 
Commission: 

A.  Determine  that  Respondents' 
Quantum  and  e4L  Red  Devil  gas  grill 
presents  a  "substantial  product  hazard" 
within  the  meaning  of  section  15ta)(2)  of 
the  CPSA,  15  U.S.C.  2064(a)(2). 


B.  Determine  that  public  notification 
under  section  15(c)  of  the  CPSA.  15 
U.S.C.  2064(c),  is  required  to  protect  the 
public  adequately  from  the  substantial 
product  hazard  presented  by  the  Red 
Devil  gas  grill  which  has  been 
distributed  and  order  that  the 
Respondents: 

(1)  Give  prompt  public  notice  that  the 
Red  Devil  gas  grill  presents  an  injury 
and  fire  hazard  to  consumers  and  of  the 
remedies  available  to  remove  the  risk  of 
injury; 

(2)  Mail  such  notice  to  each  person 
who  is  or  has  been  a  distributor  or 
retailer  of  the  Red  Devil  gas  grill; 

(3)  Mail  such  notice  to  every  person 
to  whom  Respondents  know  the  Red 
Devil  gas  grill  were  delivered  or  sold; 
and 

(4)  Include  in  the  notice  required  by 
(1),  (2)  and  (3)  above  a  complete 
description  of  the  hazard  presented,  a 
warning  to  stop  using  the  Red  Devil  gas 
grill  immediately;  and  clear  instructions 
to  inform  consumers  how  to  avail 
themselves  of  any  remedy  ordered  by 
the  Commission. 

C.  Determine  that  action  under 
section  15(d)  of  the  CPSA,  15  U.S.C. 
2064(d),  is  in  the  public  interest  and 
order  Respondents: 

(1)  To  elect  to  repair  all  the  Red  Devil 
gas  grills  so  they  will  not  create  an 
injury  and  fire  hazard;  to  replace  all  the 
Red  Devil  gas  grills  with  a  like  or 
equivalent  product  which  will  not 
create  an  injury  or  fire  hazard;  or  to 
refund  to  consumers  the  purchase  price 
of  the  Red  Devil  gas  grill; 

(2)  To  make  no  charge  to  consumers 
and  to  reimburse  them  for  any 
foreseeable  expenses  incurred  in 
availing  themselves  of  any  remedy 
provided  under  any  order  issued  in  this 
matter; 

(3)  To  reimburse  distributors  and 
dealers  for  expenses  in  connection  with 
carrying  out  any  Commission  Order 
issued  in  this  matter; 

(4)  To  submit  a  plan  satisfactory  to  the 
Commission,  within  ten  (10)  days  of 
service  of  the  final  Order,  directing  that 
actions  specified  in  paragraph  C(l) 
through  C(3)  above  be  taken  in  a  timely 
manner; 

(5)  To  submit  monthly  reports 
documenting  progress  of  the^orrective 
action  program; 

(6)  For  a  period  of  five  (5)  years  after 
entry  of  a  Final  Order  in  this  matter,  to 
keep  records  of  its  actions  taken  to 
comply  with  paragraphs  C(l)  through 
C(3)  above,  and  to  supply  these  records 
upon  request  to  the  Commission  for  the 
purpose  of  monitoring  compliance  with 
the  Final  Order; 

(7)  To  notify  the  Commission  at  least 
60  days  prior  to  any  change  in  their 


business  (such  as  incorporation, 
dissolution,  assignment,  sale  or  petition 
for  bankruptcy)  that  results  in,  or  is 
intended  to  result  in,  the  emergence  of 
successor  ovimership,  the  creation  or 
dissolution  of  subsidiaries,  going  out  of 
business,  or  any  other  change  that  might 
affect  compliance  obligations  under  a 
Final  Order  issued  by  the  Commission; 
and 

(8)  To  take  such  other  and  further 
actions  as  the  Conunission  deems 
necessary  to  protect  the  public  health 
and  safety  and  to  comply  with  the 
CPSA. 

Issued  by  order  of  the  Commission. 
Dated  this  29th  day  of  May,  2001. 
Alan  H.  Schoem. 
Assistant  Executive  Director,  Office  of 

Compliance,  U.S.  Consumer  Product  Safety 

Commission,  (301)  504-0621. 
Eric  L.  Stone,  ~- 

Di rector.  Legal  Division,  Office  of 

Compliance. 

Jimmie  L.  Williams,  Jr., 

Complaint  Counsel,  Office  of  Compliance, 
4330  East  West  Highway,  Bethesda, 
Maryland  20814-4408,  (301)  504-0626.  ext. 
1376. 

[FR  Doc.  01-14137  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  6350-01 -M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Manual  for  Courts-Martial 

AGENCY:  Joint  Service  Committee  on 
Military  Justice  (JSC).  DOT. 
ACTION:  Notice  of  Proposed 
Amendments  to  the  Manual  for  Courts- 
Martial,  United  States,  (2000  ed.)  and 
Notice  of  Public  Meeting. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States,  (2000  ed.)  (MCM).  The  proposed 
changes  are  the  2001  draft  annual 
review  required  by  the  MCM  and  DoD 
Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice," 
May  8.  1996.  The  proposed  changes 
concern  the  rules  of  procedure  and 
evidence  and  the  punitive  articles 
applicable  in  trials  by  courts-martial. 
The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon,"  May  21,  1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
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Departments,  or  any  other  government 
agency. 

This  notice  also  sets  forth  the  date, 
time  and  location  for  the  public  meeting 
of  the  JSC  to  discuss  the  proposed 
changes. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice," 
May  8, 1996.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 

In  accordance  with  paragraph  III  B  4 
of  the  Internal  Organization  and 
Operating  Procedures  of  the  JSC,  the 
committee  also  invites  members  of  the 
public  to  suggest  changes  to  the  Manual 
for  Courts-Martial  in  accordance  with 
the  herein-described  format. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
August  20,  2001  for  consideration  by  the 
JSC.  A  public  meeting  will  be  held  on 
Thursday,  July  19,  2001  at  2:00  p.m.  It 
will  be  held  at  Room  808, 1501  Wilson 
Blvd..  Arlington,  VA  22209-2403. 
ADDRESSES:  Comments  on  the  proposed 
changes  shoidd  be  sent  to  Captain 
Richard  M.  Burke,  U.S.  Marine  Corps, 
Military  Law  Branch.  Judge  Advocate 
Division,  HQMC,  Room  5E618. 
Washington,  DC  20380-1775. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  M.  Burke,  U.S.  Marine 
Corps,  Military  Law  Branch,  Judge 
Advocate  Division,  HQMC,  Room 
5E618,  Washington,  DC  20380-1775, 
(703)  614-3699/4250;  FAX  (703)  695- 
8350. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  amendments  to  the  Manual  for 
Courts-Martial  are  as  follows: 

Amend  paragraph  4  of  the  Preamble 
by  adding  a  new  third  subparagraph  to 
read  as  follows: 

The  Department  of  Defense  Joint  Service 
Conunittee  (JSC)  on  Military  Justice  reviews 
the  Manual  for  Courts-Martial  and  proposes 
amendments  to  the  Department  of  Defense 
for  consideration  by  the  President  on  an 
annual  basis.  In  conducting  its  annual 
review,  the  JSC  is  guided  by  DoD  Directive 
5500.17,  "The  Roles  and  Responsibilities  of 
the  Joint  Service  Conunittee  (JSC)  on  Military 
Justice,"  a  copy  of  which  is  included  in  this 
Manual  as  Appendix  26.  DoD  Directive 
5500.17  includes  provisions  allowing  public 
participation  in  the  annual  review  process. 

Amend  R.C.M.  307(c)(3)  to  read  as 
follows: 

Specification.  A  specification  is  a  plain, 
concise,  and  definite  statement  of  the 


essential  facts  constituting  the  offense' 
charged.  A  specification  is  sufBcient  if  it 
alleges  every  element  of  the  charged  offense 
expressly  or  by  necessary  implication.  Except 
for  aggravating  factors  under  R.C.M.  1003(d) 
and  R.C.M.  1004,  facts  that  increase  the 
maximum  authorized  punishment  must  be 
alleged  in  order  to  permit  the  possible 
increased  punishment.  No  particular  format 
is  required. 

Amend  subpamgmph  (ix)  of  the 
Discussion  accompanying  R.CM.  307(c) 
to  read  as  follows: 

(ix)  Matters  in  aggmvation.  Matters  in 
aggravation  that  do  not  increase  the 
maximum  authorized  punishment  ordinarily 
should  not  be  alleged  in  the  specification. 
Prior  convictions  need  not  be  alleged  in  the 
specification  to  permit  increased 
punishment.  Aggravating  factors  in  capital 
cases  should  not  be  alleged  in  the 
specification.  Notice  of  such  factors  is 
normally  provided  in  accordance  with 
R.C.M.  1004(b)(1). 

Amended  the  analysis  accompanying 
R.C.M.  307(c)(3)  by  inserting  the 
following  at  the  end  thereof: 

200  Amendment:  The  Rule  was  amended 
by  modifying  language  in  the  Discussion  at 
(H)(ix).  and  pulling  it  into  the  text  of  the 
Rule,  to  emphasize  that  facts  that  increase 
maximimi  authorized  punishments  must  be 
alleged  and  proven  beyond  a  reasonable 
doubt.  Jones  v.  United  States,  526  U.S.  227 
(1999)  See  also  Apprendi  v.  New  Jersey,  530 
U.S.  466  (2000).  R.C.M.  ip03(d)  prior 
convictions  and  R.C.M.  1004  capital 
aggravating  factors  were  excluded  because 
the  rule  in  Apprendi  exempts  prior 
convictions  and  distinguishes  capital 
sentencing  schemes.  R.C.M.  1004  capital 
aggravation  factors  were  also  excluded  to 
avoid  complicating  Part  IV  of  the  Manual  and 
l)ecause  R.C.M.  1004  already  establishes  a 
separate  scheme  for  satisfying  an  accused's 
Constitutional  rights  in  this  area.  See  Walton 
V.  Arizona,  497  U.S.  639  (1990)  (capital 
aggravation  factors  as  "standards"  to  guide 
the  making  a  choice  between  death  and 
lessor  punishment). 

Insert  the  following  Discussion  to 
accompany  R.C.M.  405(g)(1)(A): 

A  witness  located  beyond  the  100  mile 
limit  is  not  per  se  unavailable.  To  determine 
if  a  witness  beyond  100  miles  is  reasonably 
available,  the  significance  of  the  witness's 
live  testimony  must  be  balanced  against  the 
relative  difficulty  and  expense  of  obtaining 
the  witness's  presence  at  the  hearing. 

Amend  the  analysis  accompanying 
R.C.M.  405(g)(1)  by  inserting  the 
following  before  the  discussion  of 
subsection  (2): 

200  Amendment:  The  Discussion  to 
subsection  (g)(1)(A)  is  new.  It  was  added  in 
light  of  the  decision  in  United  States  v. 
Marie,  43  M.J.  35  (1995)  that  a  witness 
beyond  100  miles  from  the  site  of  the 
investigation  is  not  per  se  unavailable. 


Amend  the  second  paragraph  of  the 
Discussion  accompanying  R.C.M.  406(b) 
to  read  as  follows: 

The  advice  need  not  set  forth  the 
underlying  analysis  or  rationale  for  its 
conclusions.  Ordinarily,  the  charge  sheet, 
forwarding  letter,  and  endorsements,  and 
report  of  investigation  are  forwarded  with  the 
pretrial  advice.  In  addition  the  pretrial  advice 
should  include  when  appropriate:  a  brief 
summary  of  the  evidence;  discussion  of 
significant  aggravating,  extenuating,  or 
mitigating  factors;  any  recommendations  for 
disposition  of  the  case  by  commanders  or 
others  who  have  forwarded  the  charges;  and 
the  recommendation  of  the  Article  32 
investigating  officer.  However,  there  is  no 
legal  requirement  to  include  such 
information,  and  failure  to  do  so  is  not  error. 

Amend  the  analysis  accompanying 
R.CM.  406(b)  by  inserting  the  following 
at  the  end  thereof: 

200  Amendment:  The  Discussion  to  R.C.M. 
406(b)  was  amended  to  add  as  additional, 
non-binding  guidance  that  the  SJA  should 
include  the  recommendation  of  the  Article  32 
investigating  officer. 

Amend  R.CM.  707(b)(3)(D)  to  read  as 
follows: 

Rehearings.  If  a  rehearing  is  ordered  or 
authorized  by  an  appellate  court,  a  new  120- 
day  time  period  under  this  rule  shall  begin 
on  the  date  that  the  responsible  convening 
authority  receives  the  record  of  trial  and  the 
opinion  authorizing  or  directing  a  rehearing. 
An  accused  is  brought  to  trial  within  the 
meaning  of  this  rule  at  the  time  of 
arraignment  under  R.C.M.  904  or,  if 
arraignment  is  not  required  (such  as  in  the 
case  of  a  sentence-only  rehearing),  at  the  time 
of  the  first  session  under  R.C.M.  803. 

Amend  the  analysis  accompanying 
R.CM.  707(b)  by  inserting  the  following 
before  the  discussion  of  subsection  (c): 

200  Amendment:  Subsection  (3)(D)  was 
amended  in  light  of  United  States  v.  Becker, 
53  M.J.  229  (2000).  to  clarify  that  the  120-day 
time  period  applies  to  sentence-only 
rehearings.  The  amendment  also  designates 
the  first  session  under  R.C.M.  803  as  the 
point  where  an  accused  is  brought  to  trial  in 
a  sentence-only  rehearing. 

Amend  R.CM.  707(c)  to  read  as 
follows: 

(c)  Excludable  delay.  All  periods  of  time 
during  which  appellate  courts  have  issued 
stays  in  the  proceedings,  or  the  accused  is 
absent  without  authority,  or  the  accused  is 
hospitalized  due  to  incompetence,  or  is 
otherwise  in  the  custody  of  the  Attorney 
General,  shall  be  excluded  when  determining 
whether  the  period  in  subsection  (a)  of  this 
rule  has  run.  All  other  pretrial  delays 
approved  by  a  military  judge  or  the 
convening  authority  shall  be  similarly 
excluded. 

Delete  the  Discussion  accompanying 
R.CM.  707(c). 

Amend  the  analysis  accompanying 
R.CM.  707(c)  by  inserting  the  following 
before  the  discussion  of  subsection  (d): 
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200  Amendment:  Subsection  (c)  was 
amended  to  treat  periods  of  the  accused's 
unauthorized  absence  as  excludable  delay  for 
purposes  of  speedy  trial.  See  United  States  v. 
Dies,  45  M.J.  376  (1996).  The  discussion  was 
deleted  as  superfluous. 

Amend  R.CM.  707(d)  to  read  as 
follows: 

(d)  Remedy.  A  failure  to  comply  with  this 
rule  will  result  in  dismissal  of  ihe  affected 
charges,  or,  in  a  sentence-only  rehearing, 
sentence  relief  as  appropriate. 

(1)  Dismissal.  Dismissal  will  be  with  or 
without  prejudice  to  the  government's  right 
to  reinstitute  court-martial  proceedings 
against  the  accused  for  the  same  offense  at  a 
later  date.  The  charges  must  be  dismissed     * 
with  prejudice  where  the  accused  has  been 
deprived  of  his  or  her  constitutional  right  to 
a  speedy  trial.  In  determining  whether  to 
dismiss  charges  with  or  without  prejudice, 
the  court  shall  consider,  among  others,  each 
of  the  following  factors:  the  seriousness  of 
the  offense;  the  facts  and  circumstances  of 
the  case  that  lead  to  dismissal;  the  impact  of 
a  reprosecution  on  the  administration  of 
justice;  and  any  prejudice  to  the  accused 
resulting  from  the  denial  of  a  speedy  trial. 

(2)  Sentence  relief  In  determining  whether 
or  how  much  sentence  relief  is  appropriate, 
the  military  judge  shall  consider,  among 
others,  each  of  tixe  following  factors:  the 
length  of  the  delay,  the  reasons  for  the  delay, 
the  accused's  demand  for  speedy  trial,  and 
any  prejudice  to  the  accused  from  the  delay. 
Any  sentence  relief  granted  will  be  applied 
against  the  sentence  approved  by  the 
convening  authority. 

Insert  the  following  Discussion 
accompanying  R.CM.  707(d): 

See  subsection  (c)(1)  and  the 
accompanying  Discussion  concerning 
reasons  for  delay  and  procedures  for  parties 
to  request  delay. 

Amend  the  analysis  accompanying  R.C.M. 
707(d)  by  inserting  the  following  before  the 
discussion  of  subsection  (e): 

200  Amendment:  Subsection  (d)  was 
amended  in  light  of  United  States  v.  Becker, 
53  M.J.  229  (2000).  to  provide  for  sentence 
relief  as  a  sanction  for  violation  of  the  120- 
day  rule  in  sentence-only  rehearings.  The 
amendment  sets  forth  factors  for  the  court  to 
consider  to  determine  whether  or  to  what 
extent  sentence  relief  is  appropriate  and 
provides  for  the  sentence  credit  to  be  applied 
to  the  sentence  approved  by  the  convening 
authority. 

Amend  R.C.M.  806(b)  to  read  as 
follows: 

(b)  Control  of  spectators  and  closure. 

(1)  Control  of  spectators.  In  order  to 
maintain  the  dignity  and  decorum  of  the 
proceedings  or  for  other  good  cause,  the 
military  judge  may  reasonably  limit  the 
number  of  spectators  in,  and  the  means  of 
access  to,  the  courtroom,  and  exclude 
specific  persons  from  the  courtroom.  When 
excluding  specific  persons,  the  military  judge 
must  make  findings  on  the  record 
establishing  the  reason  for  the  exclusion,  the 
basis  for  the  military  judge's  belief  that 


exclusion  is  necessary,  and  that  the  exclusion 
is  as  narrowly  tailored  as  possible. 

(2)  Closure.  Courts-martial  shall  be  open  to 
the  public  unless  (1)  there  is  a  substantial 
probability  that  an  overriding  interest  will  be 
prejudiced  if  the  proceedings  remain  open; 
(2)  closure  is  no  broader  than  necessary  to 
protect  the  overriding  interest;  (3)  reasonable 
alternatives  to  closure  were  considered  and 
found  inadequate;  and  (4)  the  military  judge 
makes  case-specific  findings  on  the  record 
justifying  closure. 

The  following  discussion  is  added  to 
R.CM.  806(b)(1): 

The  military  judge  must  ensure  that  the 
dignity  and  decorum  of  the  proceedings  are 
maintained  and  that  the  rights  and  interests 
of  the  parties  and  society  are  protected. 
Public  access  to  a  session  may  be  limited, 
specific  persons  excluded  from  the 
courtroom,  and,  under  unusual 
circumstances,  a  session  may  be  closed. 

Exclusion  of  specific  persons,  if 
unreasonable  under  the  circumstances,  may 
violate  the  accused's  right  to  a  public  trial, 
even  though  other  spectators  remain. 
Whenever  specific  persons  or  some  members 
of  the  public  are  excluded,  exclusion  must  be 
limited  in  time  and  scope  to  the  minimum 
extent  necessary  to  achieve  the  purpose  for 
which  it  is  ordered.  Prevention  of 
overcrowding  or  noise  may  justify  limiting 
access  to  the  courtroom.  Disruptive  or 
distracting  appearance  or  conduct  may  justify 
excluding  specific  persons.  Specific  persons 
may  be  excluded  when  necessary  to  protect 
witnesses  from  harm  or  intimidation.  Access 
may  be  reduced  when  no  other  means  is 
available  to  relieve  a  witness'  inability  to 
testify  due  to  embarrassment  or  extreme 
nervousness.  Witnesses  will  ordinarily  be 
excluded  from  the  courtroom  so  that  they 
cannot  hear  the  testimony  of  other  witnesses. 
See  Mil.  R.  Evid.  615. 

The  following  discussion  is  added  to 
R.CM.  806(b)(2): 

The  military  judge  is  responsible  for 
protecting  both  the  accused's  right  to.  and  the 
public's  interest  in,  a  public  trial.  A  court- 
martial  session  is  "closed"  when  no  member 
of  the  public  is  permitted  to  attend.  A  court- 
martial  is  not  "closed"  merely  because  the 
exclusion  of  certain  individuals  results  in 
there  being  no  spectators  present,  so  long  as 
the  exclusion  is  not  so  broad  as  to  effectively 
bar  everyone  who  might  attend  the  sessions 
and  is  for  a  proper  purpose. 

A  session  may  be  closed  over  the  objection 
of  the  accused  or  the  public  upon  meeting 
the  constitutional  standard  set  forth  in  this 
Rule.  See  also  Mil.  R.  Evid.  412(c),  505(i)  and 
(j).  506(i).  and  513(e)(2). 

The  accused  may  waive  his  right  to  a 
public  trial.  The  fact  that  the  prosecution  and 
defense  jointly  seek  to  have  a  session  closed 
does  not,  however,  automatically  justify 
closure,  for  the  public  has  a  right  to  attend 
courts-martial.  Opening  trials  to  public 
scrutiny  reduces  the  chance  of  arbitrary  and 
capricious  decisions  and  enhances  public 
confidence  in  the  court-martial  process. 

The  most  likely  reason  for  a  defense 
request  to  close  court-martial  proceedings  is 
to  minimize  the  potentially  adverse  effect  of 


publicity  on  the  trial.  For  example,  a  pretrial 
Article  39(a)  hearing  at  which  the 
admissibility  of  a  confession  will  be  litigated 
may,  under  some  circumstances,  be  closed, 
in  accordance  with  this  Rule,  in  order  to 
prevent  disclosure  to  the  public  (and  hence 
to  potential  members)  of  the  very  evidence 
that  may  be  excluded.  When  such  publicity 
may  be  a  problem,  a  session  should  be  closed 
only  as  a  last  resort. 

There  are  alternative  means  of  protecting 
the  proceedings  from  harmful  effects  of 
publicity,  including  a  thorough  voir  dire  [see 
R.C.M.  912),  and  if  necessary,  a  continuance 
to  allow  the  harmful  effects  of  publicity  to 
dissipate  (see  R.C.M.  906(b)(1)).  Alternatives 
that  may  occasionally  be  appropriate  and  are 
usually  preferable  to  closing  a  session 
include:  directing  members  not  to  read,  listen 
to.  or  watch  any  accounts  concerning  the 
case;  issuing  a  protective  order  (see  R.C.M. 
806(d));  selecting  members  from  recent 
arrivals  in  the  command,  or  from  outside  the 
immediate  area  (see  R.C.M.  503(a)(3)); 
changing  the  place  of  trial  (see  R.C.M. 
906(b)(ll));  or  sequestering  the  members. 

Amend  the  analysis  accompanying 
R.C.M.  806(b)  by  inserting  the  following 
before  the  discussion  ofsubsection(c): 

200  Amendment:  Subsection  (b)  was 
divided  to  separate  the  provisions  addressing 
control  of  spectators  and  closure  and  to 
clarify  that  exclusion  of  specific  individuals 
is  not  a  closure.  The  rules  for  control  of 
spectators  now  in  subsection  (b)(1)  were 
amended  to  require  the  military  judge  to 
articulate  certain  findings  on  the  record  prior 
to  excluding  specific  spectators.  See  United 
States  V.  Short,  41  M.J.  42  (1994).  The  rules 
on  closure  now  in  subsection  (b)(2)  and  the 
Discussion  were  amended  in  light  of  military 
case  law  that  has  applied  the  Supreme 
Court's  Constitutional  test  for  closure  to 
courts-martial.  See  ABC  Inc.  v.  Powell,  47 
M.J.  363  (1997);  United  States  v.  Hershey.  20 
M.J.  433  (C.M.A.  1985);  United  Slates  v. 
Grunden,  2  M.J.  116  (C.M.A.  1977). 

Amend  the  Discussion  accompanying 
R.CM.  916(k)(l)  to  read  as  follows: 

See  R.C.M.  706  concerning  sanity 
inquiries;  R.C.M.  909  concerning  the  capacity 
of  the  accused  to  stand  trial;  and  R.C.M. 
1102A  concerning  any  post-trial  bearing  for 
an  accused  found  not  guilty  only  by  reason 
of  lack  of  mental  responsibility. 

Amend  the  analysis  accompanying 
R.CM.  916(k)(l)  by  inserting  the 
following  before  the  discussion  of 
subsection  (2): 

200  Amendment:  The  Discussion  to  R.C.M. 
916(k)(l)  was  amended  to  add  a  cross- 
reference  to  R.C.M.  11 02  A. 

Amend  R.C.M.  916(k)(l)  to  read  as 
follows: 

(2)  Partial  mental  responsibility.  A  mental 
condition  not  amounting  to  a  lack  of  mental 
responsibility  under  subsection  (k)(l)  of  this 
rule  is  not  an  affirmative  defense. 

Insert  the  following  Discussion  to 
accompany  R.CM.  916(k)(2): 
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Discussion.  Evidence  of  a  mental  condition 
not  amounting  to  a  lack  of  mental 
responsibility  may  be  admissible  as  to 
whether  the  accused  entertained  a  state  of 
mind  necessary  to  be  proven  as  an  element 
of  the  offense.  The  defense  must  notify  the 
trial  counsel  before  the  beginning  of  trial  on 
the  merits  if  the  defense  intends  to  introduce 
expiert  testimony  as  to  the  accused's  mental 
condition.  SeeR.C.M.  701(b)(2). 

Amend  the  analysis  accompanying 
R.C.M.  916(k)(2)  by  inserting  the 
following  before  the  discussion  of 
subsection  (3): 

200  Amendment:  Subsection  (k)(2)  was 
modified  to  clarify  that  evidence  of  an 
accused's  impaired  mental  state  may  be 
admissible.  See  United  States  v.  Schap.  49 
M.J.  317,322  (1998);  United  States  v.  Bern.  33 
M.J.  337  (C.M.A.  1991):  Ellis  v.  facob,  26  M.J. 
90  (C.M.A.  1988). 

Amend  R.C.M.  1103(f)(2)  to  read  as 
follows: 

(2)  Direct  a  rehearing  as  to  any  offense  of 
which  the  accused  was  found  guilty  if  the 
finding  is  supported  by  the  summary  of  the 
evidence  contained  in  the  record,  provided 
that  the  convening  authority  may  not 
approve  any  sentence  imposed  at  such  a 
rehearing  more  severe  than  or  in  excess  of 
that  adjudged  by  the  earlier  court-martial. 

Amend  the  analysis  accompanying 
R.C.M.  1 103(f)  by  inserting  the  following 
before  the  discussion  of  subsection  (g): 

200  Amendment:  Subsection  (f)(2)  was 
amended  to  reflect  amendments  to  Article  63, 
UCMJ,  in  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1993,  Pub.  L.  No.  102- 
484, 106  Stat.  2315.2506  (1992).  The 
revisions  provide  that  subsection  (f)(2) 
sentencing  limitations  are  properly 
applicable  only  to  the  sentence  that  may  be 
approved  by  the  convening  authority 
following  a  rehearing.  Subsection  (f)(2)  as 
revised  does  not  limit  the  maximum  sentence 
that  may  be  adjudged  at  the  rehearing.  See 
United  States  v.  Gibson.  43  M.J.  343,  346  n.3 
(1995):  United  States  v.  Lawson,  34  M.J.  38 
(C.M.A.  1992)  (Cox,  J.,  concurring):  United 
States  v.  Greaves,  48  M.J.  885 
(A.F.Ct.Crim.App.  1998),  rev.  denied.  51  M.J. 
365  (1999). 

Insert  the  following  new  subsection 
(iv)  after  R.C.M.  1107(e)(l)(B)(ui)  to  read 
as  follows: 

(iv)  Sentence  reassessment.  If  a  superior 
authority  has  approved  some  of  the  Rndings 
of  guilty  and  has  authorized  a  rehearing  as 
to  other  offenses  and  the  sentence,  the 
convening  authority  may,  unless  otherwise 
directed,  reassess  the  sentence  based  on  the 
approved  fmdings  of  guilty  and  dismiss  the 
remaining  chcu^es.  Reassessment  is 
appropriate  only  where  the  convening 
authority  determines  that  the  accused's 
sentence  would  have  been  at  least  of  a  certain 
magnitude  had  the  prejudicial  error  not  been 
committed  and  the  reassessed  sentence  is 
appropriate  in  relation  to  the  afiinned 
findings  of  guilty. 

Amend  the  Discussion  to  R.C.M. 
1107(e)(l)(B)(iii)  to  read  as  follows: 


A  sentence  rehearing,  rather  than  a 
reassessment,  may  be  more  appropriate  in 
cases  where  a  significant  part  of  the 
government's  case  has  been  dismissed.  The 
convening  authority  may  not  take  any  action 
inconsistent  with  directives  of  superior 
competent  authority.  Where  that  directive  is 
unclear,  appropriate  clarification  should  be 
sought  from  the  authority  issuing  the  original 
directive. 

Amend  the  analysis  accompanying 
R.C.M.  1107(e)(1)  by  inserting  the 
following  before  the  discussion  of 
subsection  (2): 

200  Amendment:  The  Discussion  to  R.C.M. 
1107(e)(l)(B){iii)  was  moved  to  new 
subsection  (l)(B)(iv)  to  expressly  recognize 
that,  in  cases  where  a  superior  authority  has 
approved  some  findings  of  guilty  and  has 
authorized  a  rehearing  as  to  other  offenses, 
the  convening  authority  may,  unless 
otherwise  directed,  reassess  a  sentence  based 
on  approved  findings  of  guilty  under  the 
criteria  established  by  United  States  v.  Sales, 
22  M.J.  305  (C.M.A.  1986),  and  dismiss  the 
remaining  charges.  See  United  States  v. 
Harris.  53  M.J.  86  (2000).  The  power  of 
convening  authorities  to  reassess  had  been 
expressly  authorized  in  paragraph  92a  of 
MCM,  1969.  The  authorizing  language  was 
moved  to  the  Discussion  following  R.C.M. 
1107(e)(l)(B)(iii)  in  MCM,  1984.  The 
Discussion  was  amended  to  advise 
practitioners  to  apply  the  criteria  for  sentence 
reassessment  established  by  United  States  v. 
Sales,  22  M.J.  305  (C.M.A.  1986).  See  also 
United  States  v.  Harris,  53  M.J.  86  (2000): 
United  States  v.  Eversole.  53  M.J.  132  (2000). 
The  Discussion  was  further  amended  to 
encourage  practitioners  to  seek  clarification 
from  superior  authority  where  the  directive 
to  the  convening  authority  is  unclear. 

Amend  R.C.M.  1108(b)  to  read  as 
follows: 

(b)  Who  may  susf>end  and  remit.  The 
convening  authority  may,  after  approving  the 
sentence,  suspend  the  execution  of  all  or  any 
part  of  the  sentence  of  court-martial,  except 
for  a  sentence  of  death.  The  general  couri- 
martial  convening  authority  over  the  accused 
at  the  time  of  the  court-mariial  may,  when 
taking  the  action  under  R.C.M.  1112(f), 
suspend  or  remit  any  pari  of  the  sentence. 
The  Secretary  concerned  and,  when 
designated  by  the  Secretary  concerned,  any 
Under  Secretary,  Assistant  Secretary,  Judge 
Advocate  General,  or  commanding  officer 
may  suspend  or  remit  any  part  or  amount  of 
the  unexecuted  part  of  any  sentence  other 
than  a  sentence  approved  by  the  President  or 
a  sentence  of  confinement  for  life  without 
eligibility  for  parole  that  has  been  ordered 
executed.  The  Secretary  concerned  may, 
however,  suspend  or  remit  the  unexecuted 
part  of  a  sentence  of  confinement  for  life 
without  eligibility  for  parole  only  after  the 
service  of  a  period  of  confinement  of  not  less 
than  20  years.  The  commander  of  the  accused 
who  has  the  authority  to  convene  a  court- 
martial  of  the  kind  which  adjudged  the 
sentence  may  suspend  or  remit  any  part  of 
amount  of  the  unexecuted  part  of  any 
sentence  by  summary  court-martial  or  of  any 
sentence  by  special  court-martial  which  does 


not  include  a  bad-conduct  discharge 
regardless  of  whether  the  person  acting  has 
previously  approved  the  sentence.  The 
"unexecuted  part  of  any  sentence"  includes 
that  part  which  has  been  approved  and 
ordered  executed  but  which  has  not  actually 
been  carried  out. 

Amend  the  analysis  accompanying 
R.C.M.  1108  by  inserting  the  following 
at  the  end  thereof: 

200  Amendment:  Subsection  (b)  was 
amended  to  conform  to  the  limitations  on 
Secretarial  authority  to  grant  clemency  for 
military  prisoners  serving  a  sentence  of 
confinement  for  life  without  eligibility  for 
parole  contained  in  section  553  of  the  Floyd 
D.  Spence  National  Defense  Authorization 
Act  for  Fiscal  Year  2001.  Pub.  L.  No.  106- 
398,1  14  Stat.  1654,  Oct  30,  2000. 

Amend  R.C.M.  1305(c)  to  read  as 
follows: 

(c)  Authentication.  The  summary  court- 
martial  shall  authenticate  the  record  by 
signing  the  original  record  trail. 

Amend  the  analysis  accompanying 
R.C.M.  1305(c)  by  inserting  the  following 
prior  to  the  discussion  of  subsection  (d): 

200  Amendment:  This  subsection  was 
amended  to  require  that  summary  courts- 
martial  authenticate  the  original  record  of 
trial,  as  is  currently  the  procedure  for  special 
and  general  courts-martial. 

Amend  R.C.M.  1306(b)(1)  to  read  as 
follows: 

(1)  Who  shall  act.  Except  as  provided 
herein,  the  convening  authority  shall  take 
action  in  accordance  with  R.C.M.  1107.  The 
Convening  authority  shall  not  take  action 
before  the  period  prescribed  in  R.C.M. 
1105(c)(2)  has  expired,  unless  the  right  to 
submit  matters  has  been  waived  under 
R.C.M.  1105(d). 

Amend  the  analysis  accompanying 
R.C.M.  1306(b)  by  inserting  the  following 
prior  to  the  discussion  of  subsection  (c): 

200  Amendment:  The  cross-reference  to 
subsection  R.C.M.  1105(c)(3)  is  amended  to 
R.C.M.  1105(c)(2)  to  conform  to  the  1987 
Change  3  amendment  that  re-designated 
R.C.M.  1105(c)(3)  as  R.C.M.  1105(c)(2). 

Amend  Mil.  R.  Evid.  103(a)(2)  to  read 
as  follows: 

(2)  Offer  of  proof.  In  case  the  ruling  is  one 
excluding  evidence,  the  substance  of  the 
evidence  was  made  known  to  i.he  military 
judge  by  offer  or  was  apparent  from  the 
context  within  which  questions  were  asked. 
Once  the  military  judge  makes  a  definitive 
ruling  on  the  record  admitting  or  excluding 
evidence,  either  at  or  before  trail,  a  party 
need  not  renew  an  objection  or  offer  of  proof 
to  preserve  a  claim  of  error  for  appeal.  "The 
standard  provided  in  this  subdivision  does 
not  apply  to  errors  involving  requirements 
imposed  by  the  Constitution  of  the  Untied 
States  as  applied  to  members  of  the  armed 
forces  except  insofar  as  the  error  arises  under 
these  rules  and  this  subdivision  provides  a 
standard  that  is  more  advantageous  to  the 
accused  than  the  constitutional  standard. 
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Amend  the  analysis  accompany  Mil. 
R.  Evid.  103(a)  by  inserting  the  following 
prior  to  the  discussion  of  subsection  (b): 

200  Amendment:  Subdivision  9a)(2)  was 
modified  based  on  the  amendment  to  Fed.  R. 
Evid  103(a)(2),  effective  1  December  2000, 
and  is  virtually  identical  to  its  Federal  Rule 
counterpart.  It  is  intended  to  provide  that 
where  an  advance  ruling  is  definitive,  a  party 
need  not  renew  an  objection  or  offer  of  proof 
at  trial.  Otherwise,  renewal  is  required. 

Amend  Mil.  R.  Evid.  404(a)  to  read  as 
follows: 

(a)  Character  evidence  generally.  Evidence 
of  a  person's  character  or  a  trait  of  character 
is  not  admissible  for  the  purpose  of  proving 
action  in  conformity  therewith  ona 
particular  occasion,  except: 

(1)  Character  of  accused.  Evidence  of  a 
pertinent  trait  of  character  offered  by  an 
accused,  or  by  the  prosecution  to  rebut  the 
same,  or  if  evidence  of  a  pertinent  trait  of 
character  of  the  alleged  victim  of  the  crime 
is  offered  by  an  accused  and  admitted  under 
Mil.  R.  Evid.  404(a)(2),  evidence  of  the  same 
trait  of  character,  if  relevant,  of  the  accused 
offered  by  the  prosecution: 

(2)  Character  of  alleged  victim.  Evidence  of 
a  pertinent  trait  of  character  of  the  alleged 
victim  of  the  crime  offered  by  an  accused,  or 
by  the  prosecution  to  rebut  the  same,  or 
evidence  of  a  character  trait  of  peacefulness 
of  the  alleged  victim  offered  by  the 
prosecution  in  a  homicide  or  assault  case  to 
rebut  evidence  that  the  alleged  victim  was  an 
aggressor: 

(3)  Character  of  witness.  Evidence  of  the 
character  of  a  witness,  as  provided  in  Mil.  R. 
Evid.  607,  608,  and  609. 

Amend  the  analysis  accompanying 
Mil  R.  Evid  404(a)  by  inserting  the 
following  prior  to  the  discussion  of 
subsection  (b): 

200  Amendment:  Subdivision  (a)  was 
modified  based  on  the  amendment  to  Fed.  R. 
Evid.  404(a),  effective  1  December  2000,  and 
is  virtually  identical  to  its  Federal  Rule 
counterpart.  It  is  intended  to  provide  a  more 
balanced  presentation  of  character  evidence 
when  an  accused  attacks  the  victim's 
character.  The  accused  opens  the  door  to  an 
attack  on  the  same  trait  of  his  own  character 
when  he  attacks  an  alleged  victim's 
character,  giving  the  members  an  opportunity 
to  consider  relevant  evidence  about  the 
accused's  propensity  to  act  in  a  certain 
I     manner.  The  words  "if  relevant"  are  added 
1     to  subdivision  (a)(1)  to  clarify  that  evidence 

of  an  accused's  chciracter  under  this  rule 
'     must  meet  the  requirements  of  Rules  401  and 
!     403.  The  drafters  believe  this  addition 
addresses  the  unique  use  of  character 
evidence  in  courts-martial.  The  amendment 
does  not  permit  proof  of  the  accused's 
character  when  the  accused  attacks  the 
alleged  victim's  character  as  a  witness  under 
Rule  608  or  609,  nor  does  it  affect  the 
standards  for  proof  of  character  by  evidence 
of  other  sexual  behavior  or  sexual  offenses 
under  Rules  412-415. 

Amend  Mil.  R.  Evid.  701  to  read  as 
follows: 


If  the  witness  is  not  testifying  as  an  expert, 
the  witness'  testimony  in  the  form  of 
opinions  or  inferences  is  limited  to  those 
opinions  or  inferences  which  are  (a) 
rationally  based  on  the  perception  of  the 
witness,  (b)  helpful  to  a  clear  understanding 
of  the  witness'  testimony  or  the 
determination  of  a  fact  in  issue,  and  (c)  not 
based  in  scientific,  technical,  or  other 
specialized  knowledge  within  the  scope  of 
Mil.  R.  Evid.  702. 

Amend  the  analysis  accompanying 
Mil.  R.  Evid.  701  by  inserting  the 
following  at  the  end  thereof: 

200  Amendment:  Rule  701  was  modified 
based  on  the  amendment  to  Fed.  R.  Evid. 

701 ,  effective  1  December  2000,  and  is  taken 
&Y>m  the  Federal  Rule  without  change.  It 
prevents  parties  from  proffering  an  expert  as 
a  lay  witness  in  an  attempt  to  evade  the 
gatekeeper  and  reliability  requirements  of 
Rule  702  by  providing  that  testimony  cannot 
qualify  under  Rule  701  if  it  is  based  on 
"scientific,  technical  or  other  special 
knowledge  within  the  scope  of  Rule  702. 

Amend  Mil.  R.  Evid.  702  to  read  as 
follows: 

If  scientific,  technical,  or  other  specialized 
knowledge  will  assist  the  trier  of  fact  to 
understand  the  evidence  or  to  determine  a 
fact  in  issue,  a  witness  qualified  as  an  expert 
by  knowledge,  skill,  experience,  training,  or 
education,  may  testify  Uiereto  in  the  form  of 
an  opinion  or  otherwise,  if  (1)  the  testimony 
is  based  upon  sufficient  facts  or  data,  (2)  the 
testimony  is  the  product  of  reliable 
principles  and  methods,  and  (3)  the  witness 
has  applied  the  principles  and  methods 
reliably  to  the  facts  of  the  case. 

Amend  the  analysis  accompanying 
Mil.  R.  Evid.  702  by  inserting  the 
following  at  the  end  thereof: 

200  Amendment:  Rule  702  was  modified 
based  on  the  amendment  to  Fed.  R.  Evid. 

702,  effective  1  December  2000,  and  is  taken 
from  the  Federal  Rule  without  change.  It 
provides  guidance  for  courts  and  parties  as 
to  the  factors  to  consider  in  determining 
whether  an  expert's  testimony  is  reliable  in 
light  of  Daubert  v.  Merrell  Dow 
Pharmaceuticals.  Inc..  509  U.S.  579  (1993) 
and  Kumho  Tire  Co.  v.  Carmichael,  526  U.S. 
137  (1999)  (holding  that  gatekeeper  function 
applies  to  all  expert  testimony,  not  just 
testimony  based  on  science). 

Amend  Mil.  R.  Evid.  703  to  read  as 
follows: 

The  facts  or  data  in  the  particular  case 
upon  which  an  expert  bases  an  opinioin  or 
inference  may  be  those  perceived  by  or  made 
known  to  the  expert,  at  or  before  the  hearing. 
If  of  a  type  reasonably  relied  upon  by  experts 
in  the  particular  field  in  forming  opinions  or 
inferences  upon  the  subject,  the  facts  or  data 
need  not  be  admissible  in  evidence  in  order 
for  the  opinion  or  inference  to  be  admitted. 
Facts  or  data  that  are  otherwise  inadmissible 
shall  not  be  disclosed  to  the  members  by  the 
proponent  of  the  opinion  or  inference  unless 
the  military  judge  determines  that  their 
probative  value  in  assisting  the  members  to 


evaluate  the  expert's  opinion  substantially 
outweighs  their  prejudicial  effect. 

Amend  the  analysis  accompanying 
Mil.  R.  Evid.  703  by  inserting  the 
following  at  the  end  thereof: 

200  Amendment:  Rule  703  was  modified 
based  on  the  amendment  to  Fed.  R.  Evid. 
703,  effective  1  December  2000,  and  is 
virtually  identical  to  its  Federal  Rule 
counterpart.  It  limits  the  disclosure  to  the 
members  of  inadmissible  information  that  is 
used  as  the  basis  of  an  expert's  opinion. 
Compare  Mil.  R.  Evid.  705. 

Amend  Mil.  R.  Evid.  803(6)  to  read  as 
follows: 

Records  of  regularly  conducted  activity.  A 
memorandum,  report,  record,  or  data 
compilation,  in  any  form,  of  act,  events, 
conditions,  opinions,  or  diagnoses,  made  at 
or  near  the  time  by,  or  from  information 
transmitted  by,  a  person  with  knowledge,  if 
kept  in  the  course  of  a  regularly  conducted 
business  activity,  and  if  it  was  the  regular 
practice  of  that  business  activity  to  make  the 
memorandum,  report,  record,  or  data 
compilation,  all  as  shown  by  the  testimony 
of  the  custodian  or  other  qualified  witness, 
or  by  certification  that  complies  with  Mil.  R. 
Evid.  902(1 1)  or  any  other  statute  permitting 
certification  in  a  criminal  proceeding  in  a 
court  of  the  United  States,  unless  the  source 
of  the  information  or  the  method  or 
circumstances  of  preparation  indicate'a  lack 
of  trustworthiness.  The  term  "business"  as 
used  in  this  paragraph  includes  the  armed 
forces,  a  business,  institution,  association, 
profession,  occupation,  and  calling  of  every 
kind,  whether  or  not  conducted  for  profit. 
Among  those  memoranda,  reports,  records,  or 
data  compilation  normally  admissible 
pursuant  to  this  paragraph  area  enlistment 
papers,  physical  examination  papers,  outline- 
figure  and  fingerprint  cards,  forensic 
laboratory  reports,  chain  of  custody 
documents,  morning  reports  and  other 
personnel  accountability  documents,  service 
records,  officer  and  enlisted  qualification 
records,  logs,  unit  personnel  diaries, 
individual  equipment  records,  daily  strength 
records  of  prisoners,  and  rosters  of  prisoners. 

Amend  the  analysis  accompanying 
Mil.  R.  Evid.  803(6)  by  inserting  the 
following  prior  to  the  discussion  of 
subsection  (7): 

200  Amendment:  Rule  803(6)  was  modified 
based  on  the  amendment  to  Fed.  R.  Evid. 
803(6),  effective  1  December  2000.  It  permits 
a  foundation  for  business  records  to  be  made 
through  certification  to  save  the  parties  the 
expense  and  inconvenience  of  producing  live 
witnesses  for  what  is  often  perfunctory 
testimony.  The  Rule  incorporates  federal 
statutes  which  allow  certification  in  a 
criminal  proceeding  in  a  court  of  the  United 
States  [See  e.g.  18  U.S.C.  section  3505, 
Foreign  records  of  regularly  conducted 
activity).  The  Rule  does  not  include  foreign 
records  of  regularly  conducted  business 
activity  in  civil  cases  as  provided  in  its 
Federal  Rule  counterpart.  This  Rule  works 
together  with  Rule  902(11). 

Insert  Mil.  R.  Evid.  902(11)  to  read  as 
follows: 
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(11)  Certified  domestic  records  of  regularly 
conducted  activity.  The  original  or  a 
duplicate  of  a  domestic  record  of  regularly 
conducted  activity  that  would  be  admissible 
under  Mil.  R.  Evid.  803(6)  if  accompanied  by 
a  written  declaration  of  its  custodian  or  other 
qualified  person,  in  a  manner  complying 
with  any  Act  of  Congress  or  rule  prescribed 
by  the  Supreme  Court  pursuant  to  statutory 
authority,  certifying  that  the  record: 

(A)  was  made  at  or  near  the  time  of  the 
occurrence  of  the  matters  set  forth  by,  or  from 
information  transmitted  by,  a  person  with 
knowledge  of  those  matters; 

(B)  was  kept  in  the  course  of  the  regularly 
conducted  activity:  and 

(C)  was  made  by  the  regularly  conducted 
activity  as  a  regular  practice. 

A  party  intending  to  offer  a  record  into 
evidence  under  this  paragraph  must  provide 
written  notice  of  that  intention  to  all  adverse 
parties,  and  must  make  the  record  and 
declaration  available  for  inspection 
sufficiently  in  advance  of  their  offer  into 
evidence  to  provide  an  adverse  party  with  a 
fair  opportunity  to  challenge  them. 

Insert  the  following  new  analysis 
accompanying  Mil.  R.  Evid.  901(11) 
after  the  discussion  of  subsection  (10): 

200  Amendment:  Rule  902(11)  was 
modified  based  on  the  amendment  to  Fed.  R. 
Evid.  902(11],  effective  1  December  2000,  and 
is  taken  from  the  Federal  Rule  without 
change.  It  provides  for  self-authentication  of 
domestic  business  records  and  sets  forth 
procedures  for  preparing  a  declaration  of  a 
custodian  and  other  qualified  witness  that 
will  establish  a  sufficient  foundation  for  the 
admission  of  domestic  business  records.  This 
Rule  works  together  with  Mil.  R.  Evid. 
803(6). 

The  amendment  to  the  Federal  Rules 
of  Evidence,  effective  in  United  States 
District  Courts.  December  1,  2000, 
creating  Rule  901(12)  is  not  adopted. 

Amend  the  analysis  accompanying 
Mil.  R.  Evid.  1102  by  inserting  the 
following  at  the  end  thereof: 

200  Amendment:  The  amendment  to  the 
Federal  Rules  of  Evidence,  effective  in 
United  States  District  Courts,  December  1 , 
2000.  creating  Rule  902(12)  is  not  adopted. 
Federal  Rules  301,  302,  and  415.  were  not 
adopted  because  they  are  applicable  only  to 
civil  proceedings. 

Amend  Part  IV.  para  45(b)(2)  by 
deleting  para  45(b)(2)(c)  and  inserting 
the  following  after  para  45(b)(2)(b): 

(Note:  Add  one  of  the  following  elements) 

(c)  That  at  the  time  of  the  sexual 
intercourse  the  person  was  under  the  age  of 
12. 

(d)  That  at  the  time  of  the  sexual 
intercourse  the  person  had  attained  the  age 
of  12  but  was  under  the  age  of  16. 

Amend  the  analysis  accompanying 
Part  IV.  para  45(b)  by  inserting  the 
following  prior  to  the  discussion  of 
subsection  (c): 

b.  Elements. 


200  Amendment:  Paragraph  45(b)(2)  was 
amended  to  add  two  distinct  elements  of  age 
based  upon  the  1994  amendment  to 
paragraph  45(e).  See  also  concurrent  change 
to  R.C.M.  307(c)(3)  and  accompanying 
analysis. 

Amend  Part  IV,  para  45(f)  to  read  as 
follows: 

f.  Sample  specifications. 

(1)  Rape. 

In  that (personal 


jurisdiction  data),  (at/on  board- 
location)(subject-matter  jurisdiction  data,  if 

required),  on  or  about 20 , 

rape ,  (a  person  under  the  age  of 

12)(a  person  who  had  attained  the  age  of  12 
but  was  under  the  age  of  16). 

(2)  Carnal  Knowledge. 

In  that (personal 

jurisdiction  data],  did,  (at/on  board — 
location)(subject-matter  jurisdiction  data,  if 

required),  on  or  about 20  .  commit 

the  offense  of  carnal  knowledge  with 

,  (a  person  under  the  age  of  12)(a 

person  who  attained  the  age  of  12  but  was 
under  the  age  of  16). 

Amend  the  analysis  accompanying 
Part  rv,  para  45(f)  by  inserting  the 
following  at  the  end  of  subsection  (e): 

200  Amendment:  Paragraph  45(f)(2)  was 
amended  to  aid  practitioners  in  charging  the 
two  distinct  categories  of  carnal  knowledge 
created  in  1994.  For  the  same  reason 
paragraph  45(f)(1)  was  amended  to  allow  for 
contingencies  of  proof  because  carnal 
knowledge  is  a  lesser-included  offense  of 
rape  if  properly  pleaded.  See  also  concurrent 
change  to  R.C.M.  307(c)(3)  and 
accompanying  analysis. 

Amend  Part  IV,  para  51(b)  to  read  as 
follows: 

(1)  That  the  accused  engaged  in  unnatiu^l 
carnal  copulation  with  a  certain  other  person 
or  with  an  animal. 

(Note:  Add  any  of  the  following  as 
applicable] 

(2)  That  the  act  was  done  with  a  child 
under  the  age  of  12. 

(3)  That  the  act  was  done  with  a  child  who 
had  attained  the  age  of  12  but  was  under  the 
age  of  16. 

(4)  That  the  act  was  done  by  force  and 
without  the  consent  of  the  other  person. 

Amend  the  analysis  accompanying 
Part  rv,  para  51(b)  by  inserting  the 
following  prior  to  the  discussion  of 
subsection  (c): 

b.  Elements. 

200  Amendment:  Paragraph  51(b)  was 
amended  by  adding  two  factors  pertaining  to 
age  based  upon  the  1994  amendment  to 
paragraph  51(e)  that  created  two  distinct 
categories  of  sodomy  involving  a  child.  See 
also  concurrent  change  to  R.C.M.  307(c](3] 
and  accompanying  analysis. 

Amend  Part  IV,  para  51(f)  to  read  as 
follows: 

f.  Sample  specification. 

In  that (personal 

jurisdiction  data],  did,  (at/on  board — 


location)(subject-matter  jurisdiction  data,  if 

required],  on  or  about 20 , 

commit  sodomy  with         ,  (a  child 

under  the  age  of  12](a  child  who  had  attained 
the  age  of  12  but  was  under  the  age  of  16](by 
force  and  without  the  consent  of  the 
said ). 

Amend  the  analysis  accompanying 
Part  IV.  para  45(f)  by  inserting  the 
following  at  the  end  of  subsection  (e): 

200  Amendment:  Paragraph  51(f)  was 
amended  to  aid  practitioners  in  charging  the 
two  distinct  categories  of  sodomy  involving 
a  child  created  in  1994.  See  also  concurrent 
change  to  R.C.M.  307(c)(3)  and 
accompanying  analysis. 

Amend  Part  IV,  para  57(c)(2)(B)  to 
read  as  follows: 

(b)  Material  matter.  The  false  testimony 
must  be  with  respect  to  a  material  matter,  but 
that  matter  need  not  be  the  main  issue  in  the 
case.  Thus,  perjury  may  be  committed  by 
giving  false  testimony  with  respect  to  the 
credibility  of  a  material  witness  or  in  an 
affidavit  in  support  of  a  request  for  a 
continuance,  as  well  as  by  giving  false 
testimony  with  respect  to  a  fact  from  which 
a  legitimate  inference  may  be  drawn  as  to  the 
existence  or  nonexistence  of  a  fact  in  issue. 

Amend  the  analysis  accompanying 
Part  IV,  para  57(c)(2)(B)  by  inserting  the 
following  before  the  discussion  of 
subsection  (d): 

200  Amendment:  Subsection  (2](b)  was 
amended  to  comply  with  United  States  v. 
Gaudin,  515  U.S.  506  (1995).  which  held  that 
when  materiality  is  a  statutory  element  of  an 
offense,  it  must  be  submitted  to  the  jury  for 
decision.  Materiality  cannot  be  removed  from 
members'  consideration  by  an  interlocutory 
ruling  that  a  statement  is  material.  See  also, 
Gaudin  at  521,  ("It  is  commonplace  for  the 
same  mixed  question  of  law  and  fact  to  be 
assigned  to  the  court  for  one  purpose,  and  to 
the  jury  for  another."];  and  at  517,  ("The 
prosecution's  failure  to  provide  minimal 
evidence  of  materiality,  like  its  failure  to 
provide  minimal  evidence  of  any  other 
element,  of  course  raises  a  question  of  'law' 
that  warrants  dismissal."]. 

Amend  Part  IV,  para  100a(c)(l)  to 
read  as  follows: 

(1)  In  general.  This  offense  is  intended  to 
prohibit  and  therefore  deter  reckless  or 
wanton  conduct  that  wrongfully  creates  a 
substantial  risk  of  death  or  grevious  bodily 
harm  to  others. 

Amend  Part  IV,  para  lOOa(f)  to  read 
as  follows: 


f.  Sample  specification. 
In  that 


(personal 


jurisdiction  data),  did,  (at/on  board-location) 
(subject-matter  jurisdiction  data,  if  required], 

on  or  about 20 ,  wrongfully  and 

(recklessly](wantonly)  engage  in  conduct,  to 
wit:  (describe  conduct),  conduct  likely  to 
^.gause  death  or  grievous  bodily  harm  to 
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Amend  the  analysis  accompanying 
Part  IV,  para  lOOa  by  inserting  the 
following  at  the  end  thereof: 

200  Amendment:  The  sample  specification 
was  amended  to  add  the  word  "wantonly"  to 
make  the  sample  specification  consistent 
with  the  elements.  The  phrase  "serious 
bodily  harm"  has  been  changed  to  read 
"grievous  bodily  harm"  in  the  sample 
specification  to  parallel  the  language  in  the 
elements.  Similarly,  in  the  Explanation,  the 
phrase  "serious  injury"  was  modified  to  read 
"grievous  bodily  harm."  The  format  of  the 
sample  specification  was  also  modified  to 
follow  the  format  of  other  sample 
specifications  in  the  MCM. 

Insert  DoD  Directive  5500. 1 7,  "The 
Roles  and  Responsibilities  of  the  Joint 
Service  Committee  (JSC)  on  Military 
Justice"  as  Appendix  26. 

Members  of  the  public  are  hereby 
invited  to  submit  proposals  for  changes 
to  the  Manual  for  Courts-Martial  for 
consideration  by  the  JSC.  All 
submissions  should  be  rceived  by  the 
close  of  the  public  comment  period  in 
order  to  be  considered  in  the  next 
annual  review  cycle.  Proposals  should 
include  reference  to  the  specific 
provision  you  wish  changed,  a  rational 
for  the  proposed  change,  and  specific 
and  detailed  proposed  language  to 
replace  the  current  language. 
Incomplete  submissions  may  not  be 
considered.  The  individual  or  agency 
submitting  each  proposal  will  be 
notified  in  writing  whether  the  JSC 
voted  to  decline  the  proposal  as  not 
within  the  JSC's  cognizance,  reject  it, 
table,  or  accept  it. 

Dated:  May  31,2001. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  01-14152  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  ttie  U.S.  Naval  Academy 
Board  of  Visitors 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  partially  closed 
meeting. 

summary:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  cmriculiun,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 


investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 

DATES:  The  meeting  will  be  held  on 
Monday,  June  11,  2001,  fit)m  8:30  a.m. 
to  11:45  a.m.  The  closed  Executive 
Session  will  be  from  10:50  a.m.  to  11:45 
a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Bo  Coppedge  Dining  P.oom  of 
Alumni  Hall  at  the  U.S.  Naval  Academy. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Thomas  E. 
Osbom,  Executive  Secretary  to  the 
Board  of  Visitors,  Office  of  the 
Superintendent,  U.S.  Naval  Academy, 
Annapolis,  MD  21402-5000,  telephone 
number  (410)  293-1503. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  a  partially  closed  meeting  is 
provided  per  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  The 
executive  session  of  the  meeting  will 
consist  of  discussions  of  information 
which  pertain  to  the  conduct  of  various 
midshipmen  at  the  Naval  Academy  and 
internal  Board  of  Visitors  matters. 
Discussion  of  such  information  caimot 
be  adequately  segregated  from  other 
topics,  which  precludes  opening  the 
executive  session  of  this  meeting  to  the 
public,  hi  accordance  with  5  U.S.C. 
App.  2,  section  10(d),  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2).  (5),  (6), 
and  (7)  of  title  5,  U.S.C.  Due  to 
unavoidable  delay  in  administrative 
processing,  the  normal  15  days  notice 
could  not  be  provided. 

Dated:  May  31,2001. 
J.L.  Roth, 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

(PR  Doc.  01-14290  Filed  6-5-01;  8:45  am] 

MLUNG  CODE  3S10-FF-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Informatkm 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  6, 
2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubUc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  bimien  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  May  31,  2001. 

John  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfiBce  of  Student  Financial  Assistance 
Programs 

Type  of  Review:  Revision. 

Title:  Federal  PLUS  Loan  Program 
Application  Documents. 

Frequency:  On  Occasion. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  household; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 
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Responses:  100,000.  Burden  Hours: 
50.000. 

Abstract:  This  applieation  form  and 
promissory  note  is  the  means  by  which 
a  parent  borrower  apphes  for  a  Federal 
PLUS  Loan  and  promises  to  repay  the 
loan,  and  a  school,  lender,  and  guaranty 
agency  certifies  the  parent  borrower's 
eligibility  to  receive  a  PLUS  loan. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_lssues@ed.gov or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe.Scbubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  01-14174  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.1 29A,  84.1 29C,  and  84.1 29L] 

Rehabilitation  Training:  Rehabiiitation 
Long-Terin  Training  Notice  inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2001 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for— 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 


shortages  in  rehabilitation  as  identified 
by  the  Assistant  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  areas 
of  personnel  shortages  in  rehabilitation 
as  identified  by  the  Assistant  Secretary; 
and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Eligible  Applicants:  States  and  other 
public  or  nonprofit  agencies  and 
organizations,  including  Indian  tribes 
and  institutions  of  higher  education. 

Applications  Available:  June  29,  2001. 

Deadline  for  Transmittal  of 
Applications:  August  31,  2001. 

Deadline  for  Intergovernmental 
Review:  October  30,  2001. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$39,629,000  for  the  Rehabilitation 
Training  Program  for  FY  2002,  of  which 
an  estimated  $1,100,000  would  be 
allocated  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, . 
we  are  inviting  applications  to  allow- 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Note:  This  compmtition  is  being  conducted 
in  FY  2001  for  grants  that  will  be  awarded 
using  FY  2002  funds. 

Estimated  Range  of  Awards:  $75,000 
to  $100,000. 

Estimated  Average  Size  of  Awards: 
$85,000. 

Estimated  Number  of  Awards:  13. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Page  Limit:  The  application  narrative 
(Part  ni  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards: 


(1)  A  page  is  8.5  inches  by  11  inches, 
on  one  side  only,  with  1-inch  margins 
at  the  top,  bottom,  and  both  sides. 

(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figines,  and 
graphs. 

(3)  Use  a  font  that  is  either  12-point 
or  larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assiu-ances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  ID. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Project  Period,  Maximum  Number  of 
Awards,  Maximum  Level  of  Awards, 
and  Absolute  Prorities:  We  are 
conducting  a  single  competition  to 
select  a  total  of  1 3  awards  across  the  3 
priority  areas  of  personnel  shortages 
related  to  the  vocational  rehabilitation 
program  (section  302(b)(1)  of  the 
Rehabilitation  Act  of  1973,  as  amended). 
The  project  period  and  maximum  level 
of  awards  to  be  made  in  e^ch  priority 
area  are  listed  in  the  following  chart. 
The  maximum  number  of  awards  to  be 
made  are  listed  in  parentheses  following 
each  priority  area.  Applicants  must 
submit  a  separate  application  for  each 
priority  area  in  which  they  are 
interested.  Under  34  CFR  75.105(c)(3) 
and  34  CFR  386.1,  we  consider  only 
applications  that  propose  to  provide 
training  in  one  of  the  following  areas  of 
personnel  shortage: 


CFDA  numt)er 

Priority  Area 
(Maximum  numt)er  of  awards  in  parentheses) 

Project  period 

Maximum 
level  of 
award 

84  129A •. 

Rehabilitation  medicine  (3)  

Up  to  60  months  

$100,000 

84 129C     

Retiabilitation  administration  (4)  

Up  to  60  months  

$100,000 

84 129L     

Undergraduate  education  in  the  rehabilitation  services 

(9). 

Up  to  60  months  

$75,000 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  and  99;  and  (b)  The  regulations 
for  this  program  in  34  CFR  parts  385 
and  386. 


Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 


competition,  we  use  the  selection 
criteria  in  34  CFR  ^85.31  and  386.20. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

The  maximum  score  for  all  these 
criteria  is  100  points;  however,  we  will 
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also  use  the  competitive  preference 
priority  so  that  up  to  an  additional  10 
points  may  be  earned  by  an  applicant 
for  a  toteil  possible  score  of  1 10  points. 

Priority 

Competitive  Preference  Priority 

Within  the  absolute  priorities  for  this 
competition  for  FY  2001,  this 
competition  focuses  on  projects 
designed  to  meet  the  competitive 
preference  priority  in  the  notice  of  final 
competitive  preference  for  this  program, 
published  in  the  Federal  Register  on 
August  31.  2000  (65  FR  52996).  Under 
34  CFR  75.105(c)(2)(i)  we  award  up  to 
an  additional  10  points  to  an 
application  that  is  otherwise  eligible  for 
fiinding  under  this  competition  based 
on  the  extent  to  which  an  application 
includes  effective  strategies  for 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  projects  awarded  under 
the  competition.  In  determining  the 
effectiveness  of  those  strategies,  we  will 
consider  the  applicant's  prior  success, 
as  described  in  the  application,  in 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  niunbers 
84.129A,  84.129C,  and  84.129L. 
Applicants  must  submit  a  separate 
application  for  each  priority  area  in 
which  they  are  interested. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Steburg,  U.S.  Department  of 
Education,  Rehabilitation  Services 
Administration,  61  Forsyth  Street  SW., 
Suite  19T91,  Atlanta,  GA  30303. 
Telephone:  (404)  562-6336.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/Fe<Ulegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  hee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  ofTicial 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  772. 
Dated:  June  1,2001. 
Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitative  Research. 
(FR  Doc.  01-14223  Filed  6-5-01;  8:45  am] 

BILUNO  CODE  4000-O1-U 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.264B] 

Rehabilitation  Continuing  Education 
Programs  (RCEP);  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2001 

Purpose  of  Program:  To  support 
training  centers  that  serve  either  a 
Federal  region  or  another  geographical 
area  and  provide  for  a  broad,  integrated 
sequence  of  training  activities  that  focus 
on  meeting  recurrent  and  common 
training  needs  of  employed 
rehabilitation  personnel  throughout  a 
multi-State  geographical  area. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 


of  higher  education.  Applications  under 
this  notice  are  invited  for  the  provision 
of  training  for  Department  of  Education 
Regions  11,  IV,  and  X  only. 

Applications  Available:  June  29,  2001 . 

Deadline  for  Transmittal  of 
Applications:  August  31,  2001. 

Deadline  for  Intergovernmental 
fleview;  October  30,  2001. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$39,629,000  for  H^e  Rehabilitation 
Training  Program  for  FY  2002,  of  which 
an  estimated  $1,499,500  would  be 
allocated  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, 
we  are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Note:  This  competition  is  being  conducted 
in  FY  2001  for  grants  that  will  be  awarded 
using  FY  2002  funds. 

Estimated  Range  of  Awards: 
$475,000— $500,000. 

Estimated  Average  Size  of  Awards: 
$499,000. 

Maximum  Awards  by  Rehabilitation 
Services  Administration  (RSA)  Region: 
We  will  reject  any  application  that 
proposes  a  budget  exceeding  the 
following  stated  maximiun  award 
amoimt  for  a  single  budget  period  of  12 
months. 

Maximum  Level  of  Awards  by  RSA 
Region 

Region  D— $500,000 
Region  IV— $500,000 
Region  X— $499,000 

Estimated  Number  of  Awards 

Region  n — 1 
Region  IV— 1 
Region  X — 1 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application]  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  45 
pages,  using  the  following  standards: 

(1)  A  page  is  8.5  inches  by  11  inches, 
on  one  side  only,  with  1-inch  margins 
at  the  top,  bottom,  and  both  sides. 

(2)  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

(3)  Use  a  font  that  is  either  12-point 
or  larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 
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The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  D,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  of 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  Tne 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  385  and 
389. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  389.30. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

The  maximum  score  for  all  these 
criteria  is  100  points;  however,  we  will 
also  use  the  competitive  preference 
priority  so  that  up  to  an  additional  10 
points  may  be  earned  by  an  applicant 
for  a  total  possible  score  of  110  points. 

Priority 

Competitive  Preference  Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  competitive 
preference  priority  in  the  notice  of  final 
competitive  preference  for  this  program, 
published  in  the  Federal  Register  on 
August  31,  2000  (65  FR  52996).  Under 
34  CFR  75.105(c)(2)(i)  we  award  up  to 
an  additional  10  points  to  an 
application  that  is  otherwise  eligible  for 
funding  under  this  competition  based 
on  the  extent  to  which  an  application 
includes  effective  strategies  for 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities  in  projects  awarded  under 
the  competition.  In  determining  the 
effectiveness  of  those  strategies,  we  will 
consider  the  applicant's  prior  success, 
as  described  in  the  application,  in 
employing  and  advancing  in 
employment  qualified  individuals  with 
disabilities. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  PO  Box 


1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  firee):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  bee):  1-877- 
576-7734. 

You  may  also  contact  ED  FHibs  at  its    . 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.264B. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  ff  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  aJtemative  format  the  standard 
forms  included  in  the  application 
package. 

For  Information  Contact:  Michael 
Winter,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3332 
Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
8286.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  l-800-877-«339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
docimients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  hitemet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  U  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index,  html. 


Program  Authority:  29  U.S.C.  772. 
Dated:  June  1.  2001. 
Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitative  Research. 
(FR  Doc.  01-14224  Filed  6-5-01;  8:45  am) 

BOiJNO  CODC  4O0O-O1-U 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Fernaid; 
Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Femald.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Saturday,  June  16,  2001  8:30 
a.m.-12  noon 

ADDRESSES:  Femald  Environmental 
Management  Project  Site,  Services 
Building  Conference  Room,  7400  Willey 
Road  Hamilton,  OH  45219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Samo,  Phoenix  Environmental, 
6186  Old  Franconia  Road,  Alexandria, 
VA  22310,  at  (703)  971-0030  or  (513) 
648-6478,  or  e-mail; 
djsarno@theperspectivesgroup.com. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 
8:30  a.m.  Call  to  Order 
8:30-9:00  a.m.  Chair's  Remarks  and  Ex 

Officio  Announcements 
9:00-9:30  a.m.  Update  on  Waste  Pits 

Health  Issues 
9:30-9:45  a.m.  Update  on  Direct  Rail 

Pilot  Study 
9:45-10:00  a.m.  Break 
10:00-10:30  a.m.  Overview  of  Design 

Competition  and  Feasibility  Study 
10:30-11:15  a.m.  Overview  of  Site 

Facility  Needs  and  Potential  for 

Integration  with  Stewardship 
11:15-11:30  a.m.  Update  on 

Rebaselining 
11:30-11:45  a.m.  New  Member 

Recruitment  Status 
11:45-12:00  noon  Public  Comment 

session 
12:00  noon  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
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before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  Notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to  the 
late  resolution  of  programmatic  issues. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC,  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  the  Femald 
Citizens'  Advisory  Board,  %  Phoenix 
Enviroiunental  Corporation,  MS-76, 
Post  Office  Box  538704.  Cincinnati,  OH 
43253-8704,  or  by  calling  the  Advisory 
Board  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  May  31,  2001. 
Belinda  G.  Hood. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  01-14220  Filed  6-5-01;  8:45  am] 

BUJJNQ  CODE  6460-01-P 


DEPARTMENT  OF  ENERGY 

High  Energy  Physics  Advisory  Panel; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTKM:  Notice  of  open  meeting. 

SUMMARY:  This  notice  annoimces  a 
meeting  of  the  High  Energy  Physics 
Advisory  Panel  (HEPAP).  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Friday,  July  13,  2001;  9  a.m.  to 
6  p.m.  and  Satiu-day,  July  14,  2001;  8:30 
a.m.  to  4  p.m. 

ADDRESSES:  Silvertree  Hotel,  Cabaret 
Room,  100  Elbert  Lane,  Snovnnass 
Village,  Colorado  81615. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Crawford,  Executive  Secretary;  High 
Energy  Physics  Advisory  Panel;  U.S. 
Department  of  Energy;  19901 


Germantown  Road;  Germantown, 

Maryland  20874-1290;  Telephone:  301- 

903-9458 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 
Friday,  July  13.  2001,  and  Saturday,  July 
14, 2001 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs 

•  Discussion  of  National  Science 
Foimdation  Elementary  Particle 
Physics  Program 

•  Discussion  of  High  Energy  Physics 
University  Progranis 

•  Reports  on  and  Discussion  of  U.S. 
Large  Hadron  Collider  Activities 

•  Reports  on  and  Discussions  of 
Topics  of  General  Interest  in  High 
Ener^  Physics 

•  Public  Comment  (10-minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the  Panel, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  Glen 
Crawford,  301-903-9458  or 
Glen.Crawford@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the  Panel 
will  conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
mle.  This  Notice  is  being  published  less 
than  15  days  before  the  date  of  the 
meeting  due  to  the  late  resolution  of 
programmatic  issues. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  PubUc  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW; 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC  on  May  31,  2001. 
Belinda  G.  Hood. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 
(FR  Doc.  01-14221  Filed  6-5-01;  8:45  am] 

numc  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Intemationai  Energy  Agency  Meeting 
agency:  Department  of  Energy. 


ACTION:  Notice  of  meeting. 


summary:  The  Industry  Advisory  Board 
(lAB)  to  the  Intemationai  Energy 
Agency  (lEA)  will  meet  on  June  14  and 
15,  2001,  at  the  headquarters  of  the  lEA 
in  Paris,  France  in  cormection  with  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ). 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  Assistant  General 
Counsel  for  Intemationai  and  National 
Security  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A){i))  (EPCA). 
the  following  notice  of  meeting  is 
provided: 

A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  Intemationai  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  EEA,  9,  rue  de  la 
Federation,  Paris,  France,  on  June  14 
and  15,  2001,  beginning  at 
approximately  9:15  a.m.  on  Jime  14.  The 
purpose  of  this  notice  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on  June 
14  and  15,  including  a  preparatory 
encounter  among  company 
representatives  from  approximately  9:15 
a.m.  to  9:30  a.m.  on  June  14. 

The  Agenda  for  the  preparatory 
encounter  among  company 
representatives  is  to  elicit  views 
regarding  items  on  the  SEQ's  Agenda. 
The  Agenda  for  the  SEQ  meeting  is 
under  the  control  of  the  SEQ.  It  is 
expected  that  the  SEQ  will  adopt  the 
following  Agenda: 

1.  Adoption  of  the  Agenda 

2.  Approval  of  the  Summary  Record  of 

the  101st  Meeting 

3.  Report  on  the  lEA  Millennium 

Conference  and  Seciuity  Issues  of 
the  Ministerial  Meeting 

4.  The  SEQ  Program  of  Work 

—The  Year  2002  Work  Program  of  the 
SEQ 

5.  Measures  to  Ensure  Compliance  with 

EEA  Stockholding  Commitments 

6.  Unavailable  Stocks 

7.  The  Current  Oil  Market  Situation 

— Report  on  the  Oil  Market  Situation 
— Oil  Market  Transparency  Initiatives 

8.  Oil  Stock  Ticket  Systems  in  lEA 

Member  Countries 
— Questionnaire  Response  of  Member 
Coimtries 

9.  Emergency  Response  Procedures 

— ^Transition  from  GERM  (Coordinated 
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Emergency  Response  Measures)  to 
lEP  (International  Energy  Program) 
measures 

10.  Current  lAB  Activities 

11.  Questionnaire  for  Emergency 

Response  Reviews 

12.  Emergency  Response  Training  and 

Simulation  Exercise 
— Initial  Proposal  for  the  Emergency 
Response  Training  Simulation 
Exercise  2002  (ERE  2) 

13.  Policy  and  Legislative  Developments 

in  Member  Countries 
— Greece 
—Italy 
— Japan 
— Portugal 
— The  Netherlands 
—Others 

14.  Policy  and  Legislative  Developments 

in  Candidate  Coimtries 
— Korea's  Accession  to  the  lEA 
—Others 

15.  Oil  Security  Developments  in  Non- 

Member  Countries 
— Oil  Security  Cooperation  with 

China:  Next  Steps 
— Other  Initiatives  and  Events 

16.  Emergency  Reserve  Issues 

— Emergency  Reserve  and  Net  Import 
Situation  of  lEA  Countries  on  April 
1,  2001 

— ^Emergency  Reserve  Situation  of  lEA 
Candidate  Countries 

17.  Emergency  Data  System  and  Related 

Questions 
—Monthly  Oil  Statistics  March  2001 
— Base  Period  Final  Consumption 

2Q00/1Q01 
— Quarterly  Oil  Forecast— Current 

Quarter  2Q2001 

18.  Dispute  Settlement  Center — ^Panel  of 

Arbitrators 

19.  Other  Business 

— Dates  of  Next  Meetings:  November 
12-13,  2001,  March  4-7,  2002,  June 
25-27,  2002 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)),  this 
meeting  is  open  only  to  representatives 
of  members  of  the  lAB  and  their 
coimsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  Congress,  the  lEA,  and 
the  European  Commission,  and  invitees 
of  the  L\B,  the  SEQ,  or  the  lEA. 

Issued  in  Washington,  DC.  31,  2001. 
Eric  J.  Fygi. 

Deputy  General  Counsel. 
[PR  Doc.  01-14219  Filed  6-5-01;  8:45  am) 

aiUMG  COOe  64S0-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatofy 
Commission 

[Docket  No.  ER01-1629-000] 

Atlantic  City  Electric  Company;  Notice 
of  Issuance  of  Order 

May  31,  2001. 

Atlantic  City  Electronic  Company 
(Atlantic  City)  submitted  for  filing  a  rate 
schedule  under  which  Atlantic  City  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Adantic  City  also  requested 
waiver  of  various  Commission 
regidations.  In  particidar,  Atlantic  City 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Atlantic  City. 

On  May  23,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Atlantic  City  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Atlantic 
City  is  authorized  to  issue  securities  and 
assiune  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assxunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJffected  by  continued 
approval  of  Atlantic  City's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  Jxme  22, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 


/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14211  Filed  6-5-01;  8:45  am] 

BIUJNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-1627-000] 

Dehnarva  Power  &  Ligfit  Company; 
Notice  of  issuance  of  Order 

May  31.  2001. 

Delmarva  Power  &  Light  Company 
(Delmarva)  submitted  for  filing  a  rate 
schedule  under  which  Delmarva  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Delmarva  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Delmarva  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  futiue 
issuances  of  seciuities  and  assumptions 
of  liability  by  Delmarva. 

On  May  23,  2001,  piu^uant  to 
delegated  authority,  the  Director, 
Division  of  Corporation  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Delmarva  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regidatory  Conunission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Delmarva 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  siuety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 
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The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  aJffected  by  continued 
approval  of  Delmarva's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  22, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere,  fed .  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14214  Filed  6-5-01;  8:45  am] 

BILLMG  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR01-13-000] 

DeSoto  Pipeline  Company,  Inc.;  Notice 
of  Rate  Election  and  Rata  Petition 

May  31, 2001. 

Take  notice  that  on  May  1,  2001, 
DeSoto  Pipeline  Company,  Inc.  (DeSoto) 
filed  pursuant  to  Section  284.123(b)(1) 
and  284.123(b)(2)  of  the  Commission's 
regulations,  a  notice  of  rate  election 
advising  the  Commission  of  DeSoto's 
intended  use  an  existing  state  approved 
transportation  rate  as  a  fair  and 
equitable  proposed  rate  for  interruptible 
transportation  services  being  provided 
piu-suant  to  Section  311  of  the  NGPA, 
together  with  a  request  for  the 
Commission  to  establish  a 
transportation  rate  for  Section  311 
service  on  a  certain  portion  of  its 
system,  as  well  as  certain  additional 
compression  and  fuel  retention 
percentages  applicable  at  specific 
delivery  points  on  the  DeSoto  system. 
DeSoto's  mailing  address  is  1201  Diary 
Ashford,  Suite  190,  Houston,  Texas 
77079. 

DeSoto  states  that  it  is  an  intrastate 
pipeline  company  within  the  meaning 
of  Section  2(16)  of  the  NGPA,  15  U.S.C. 
3301(16).  DeSoto  will  provide 
interruptible  transportation  service 
pursuant  to  Section  31(a)(2)  of  the 
NGPA  through  its  facilities  located  in 


Texas.  This  petition  is  intended  to 
establish  a  new  system-wide  maximiun 
transportation  rate  for  Section  311(a)(2) 
service. 

Pursuant  to  Section  284.123(b)(2)(ii) 
of  the  Commission's  regulations,  if  the 
Commission  does  not  act  within  150 
days  of  the  Petition's  filing  date,  the 
rates  proposed  therein  will  be  deemed 
to  be  fair  and  equitable  and  not  in 
excess  of  an  amount  that  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  services.  The  Commission 
may,  prior  to  the  expiration  of  the  150- 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rides 
of  Practice  and  Procedure.  All  motions 
must  be  filed  with  the  Secretary  of  the 
Commission  on  or  before  June  14,  2001. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell. htm. 

David  P.  Boergers,  ^ 

Secretary. 

[FR  Doc.  01-14205  Filed  6-5-01;  8:45  am] 

BRXvra  cooe  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  184-065  Califomia] 

El  Dorado  Irrigation  District;  Notice  of 
Public  Meeting 

May  31,  2001. 

"The  Federal  Energy  Regulatory 
Conunission  (Conunission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184), 
which  was  filed  on  February  22,  2000. 
The  El  Dorado  Project,  Licensed  to  the 
El  Dorado  Irrigation  District  (EID),  is 
located  on  the  South  Fork  American 
River,  in  El  Dorado,  Alpine,  and 
Amador  counties,  Califomia.  The 


project  occupies  lands  of  the  Eldorado 
National  Forest. 

The  EID  has  requested  that  the 
commission  provide  facilitation  services 
to  assist  the  parties  in  arriving  at  a 
settiement  of  all  issues  relevant  to  this 
proceeding.  Commission  staff  held  a 
meeting  on  April  3,  2001.  The  purpose 
of  this  second  meeting  is  to  continue  to 
discuss  alternatives  for  processing  the 
application  for  relicensing  of  the  El 
Dorado  Project,  including  whether  a 
consensus  exists  among  the  parties  for 
pursuing  settlement  options.  We  invite 
the  participation  of  all  interested 
governmental  agencies,  non- 
governmental organizations,  and  the 
general  public  in  this  meeting. 

The  meeting  will  be  held  on  Tuesday, 
Jime  26.  2001.  from  9  a.m.  until  4  p.m. 
in  the  Cal  EPA  Building  (Room  1610- 
16th  floor)  located  at  1001  "I"  Street 
(10th  and  I),  Sacramento,  California. 

For  further  information,  please 
conUct  Elizabeth  Molloy  at  (202)  206- 
0771  or  John  Mudre  at  (202)  219-1208. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14197  Filed  6-5-01;  8:45  am) 

BUJNO  COOK  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2106-00e] 

Entargy  Sarvicas,  Inc.;  NoHca  of  flUng 

May  25,  2001. 

Take  notice  that  on  May  22,  2001, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  tendered  for 
filing  an  Interconnection  and  Operating 
Agreement  with  GenPower  Keo,  LLC 
(GenPower),  and  a  Generator  Imbalance 
Agreement  with  GenPower. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stieet,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protmts 
shoiUd  be  filed  on  or  before  June  12, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
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Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  {call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-14206  Filed  6-5-01;  8:45  am) 

MJJNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -1675-000] 

Entergy  Solutions  Supply  Ltd.;  Notice 
of  issuance  of  Order 

May  31.  2001. 

Entergy  Solutions  Supply  Ltd. 
(Entergy  Supply)  submitted  for  filing  a 
rate  schedule  imder  which  Entergy 
Supply  will  engage  in  wholesale  electric 
power  and  energy  transactions  at 
market-based  rates.  Entergy  Supply  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Entergy 
Supply  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assiunptions  of  liability 
by  Entergy  Supply. 

On  May  23,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  seciuities  or  assumptions  of 
liability  by  Entergy  Supply  should  file 
a  uiotion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Entergy 
Supply  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  siuety.  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 


is  reasonably  necessary  or  appropriate 
for  such  piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Entergy  Supply's  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  22, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fixim  the  Commission's  F*ublic 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14215  Filed  6-5-01;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTINENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-424-000] 

KN  Wattenberg  Transmission  Limited 
Liability  Co.;  Notice  of  Tariff  Filing 

May  31,2001. 

Take  notice  that  on  May  25,  2001.  KN 
Wattenberg  Limited  Liability  Co.  (KN 
Wattenberg)  tendered  for  filing  to 
become  part  of  KN  Wattenberg's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets, 
proposed  to  be  effective  June  25,  2001: 

Third  Revised  Sheet  No.  17 
Fifth  Revised  Sheet  No.  22 
Second  Revised  Sheet  No.  80 
Second  Revised  Sheet  No.  96 
First  Revised  Sheet  No.  98 
Second  Revised  Sheet  No.  99 
Third  Revised  Sheet  No.  100 
Second  Revised  Sheet  No.  lOOB 

KN  Wattenberg  is  making  this  filing  to 
change  references  to  "DART"  and  KN 
Wattenberg's  "Electronic  Bulletin 
Board"  to  "Interactive  Web  Site"  in  its 
tariff. 

KN  Wattenberg  states  that  a  copy  of 
this  filing  has  been  served  upon  all  of 
its  customers  and  affected  state 
conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

i3avid  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14201  Filed  6-5-01;  8:45  am] 

BILLING  COOE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -382-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

May  31,  2001. 

In  the  Commission's  order  issued  on 
May  17.  2001,'  the  Commission  directed 
that  a  technical  conference  be  held  to 
address  issues  raised  by  the  filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Monday, 
June  25,  2001,  at  1  p.m.,  in  a  room  to 
be  designated,  at  the  offices  of  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Sti^t,  NE.,  Washington,  DC 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14202  Filed  6-5-01  8:45  am] 

BILUNG  COOE  e717-01-M 


•  Northern  Natural  Gas  Co.,  95  FERC  1 61.238 
(2001). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-427-000] 

PGftE  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tariff  Rling 

May  31,  2001. 

Take  notice  that  on  May  24,  2001, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Seventh  Revised  Sheet 
No.  90,  with  an  effective  date  of  JiUy  1, 
2001. 

GTN  states  that  the  filing  is  being 
made  in  order  to  reformat  references  to 
capacity  release  options  consistent  with 
G'TN's  implementation  of  a  new  web- 
based  customer  interface  and  capacity 
release  module. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

1 1    Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/onlme/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 

1  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 

.  site  at  http://www.ferc.fed.us/efi/ 
doorbell/htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14199  Filed  6-5-01;  8:45  am] 

BILUNG  COO€  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-425-000] 

PG&E  Gas  Transmission,  Northwrest 
Corporation;  Notice  of  Compliance 
Filing 

May  31.  2001. 

Take  notice  that  on  May  23,  2001, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Twenty-seventh 
Revised  Sheet  No.  5.  GTN  requests  that 
the  above-referenced  tariff  sheet  become 
effective  July  1,  2001. 

GTN  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  Paragraph  37  of 
the  terms  and  conditions  of  First 
Revised  Volume  No.  1-A  of  its  FERC 
Gas  Tariff,  "Adjustment  for  Fuel,  Line 
Loss  and  Other  Unaccounted  For  Gas 
Percentages."  These  tariff  changes 
reflect  that  GTN's  fuel  and  line  loss 
surcharge  percentage  will  decrease  to 
0.0000%  per  Dth  per  pipeline-mile  for 
the  six-month  period  beginning  July  1, 
2001.  Also  included,  as  required  by 
Paragraph  37,  are  workpapers  showing 
the  derivation  of  the  current  fuel  and 
line  loss  percentage  in  effect  for  each 
month  the  fuel  tracking  mechanism  has 
been  in  effect. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regidatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti«et.  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 


site  at  http://www.ferc.fed.U8/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14200  Filed  6-5-01;  8:45  am] 

BHXMQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01-23a-001] 

Questar  Pipeline  Company;  Notice  of 
Tarttr  Rling 

May  31,  2001. 

Take  notice  that  on  May  23,  2001. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  an 
effective  date  of  March  23,  2001: 

SubsUtute  Sixth  Revised  Sheet  No.  52 
Substitute  Fifth  Revised  Sheet  No.  56 
Substitute  Second  Revised  Sheet  No.  56A 
Substitute  Sixth  Revised  Sheet  No.  79 

On  February  21,  2001,  Questar  filed 
tariff  sheets  in  Docket  No.  RPOl-233- 
000  that  were  approved  by  Commission 
letter  order  issued  March  28.  2001.  to  be 
effective  March  23.  2001.  This  filing 
reflects  repagination  of  tariff  sheets  due 
to  the  inclusion  of  language  approved  in 
two  subsequent  proceedings. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah,  and 
the  Public  Service  Commission  of 

Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  deterinining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prostestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  web  site  at  httpj 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14204  Filed  6-5-01;  8:45  am] 

nujNG  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01-1663-000  and  ER01- 
1663-001 ;  Docket  Nos.  EL01 -62-000  and 
EL01 -62-001 ;  Docket  Nos.  NJ01 -3-000  and 
NJ01-3-001] 

Sierra  Souttiwest  Cooperative 
Services,  Inc.,  Southwest 
Transmission  Cooperative,  Inc.,  Notice 
of  Issuance  of  Order 

May  31,  2001. 

On  April  11,  2001,  as  amended  on 
April  13,  2001,  Sierra  Southwest 
Cooperative  Services,  Inc.  (Sierra)  and 
Southwest  Transmission  Cooperative, 
Inc.  filed  a  joint  application  related  to 
the  corporate  restructiuing  of  Arizona 
Electric  Power  Cooperative,  Inc.  Sierra 
seeks  Commission  authorization  for  a 
rate  schedule  for  the  wholesale  sale  of 
electric  energy  and  capacity  at  market- 
based  rates,  and  for  a  Resource 
Integration  Agreement  governing  certain 
of  its  wholesale  power  sales.  Sierra  also 
sought  certain  blanket  approvals  and 
waivers  of  the  Commission's 
regulations.  In  particular.  Sierra 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  secmities  and 
assumptions  of  liabilities  by  Sierra.  On 
May  30,  2001,  the  Commission  issued 
an  Order  Accepting  For  Filing  Market- 
Based  Rates,  Granting  Petition  For 
Declaratory  Order,  Finding  Reciprocity 
Tariff  Acceptable,  And  Waiving  Filing 
Fee  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  May  30,  2001 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  foimd  in  Ordering 
Paragraphs  (G),  (H),  and  (J). 

(G)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Sierra  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 


(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (G)  above.  Sierra  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Sierra, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  piuposes. 

(J)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  the  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  Sierra's  issuances  of 

securities  or  assumptions  of  liabilities. 

•  •  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  29, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fitjm  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www. fere. fed.  us/online/rims. htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instrucUons 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-14212  Filed  6-5-01;  8:45  am] 

MJJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -1633-000] 

Southern  Company-Florida  LLC; 
Notice  of  Issuance  of  Order 

May  31,  2001. 

Southern  Company-Florida  LLC 
(Southern-Florida)  submitted  for  filing  a 
rate  schedule  under  which  Southern- 
Florida  will  engage  in  wholesale  electric 
power  and  energy  transactions  at 
market-based  rates.  Southern-Florida 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Southern-Florida  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Southern-Florida. 


On  May  23,  2001.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Southern-Florida  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Southern- 
Florida  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  seciuity  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Southern-Florida's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  22, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.  us/onJine/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  inspections 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14213  Filed  6-5-01;  8:45  am) 

BILUNG  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-433-OO0] 

Summit  Power  NW,  LLC,  Complainant, 
V.  Portland  General  Electric  Company, 
Respondent;  Notice  of  Complaint 

May  31,  2001.     ' 

Take  notice  that  on  May  29,  2001, 
Summit  Power  NW  LLC  filed  a 
Complaint  Requesting  Fast  Track 
Processing,  under  Section  205  of  the 
Natiiral  Gas  Act  (15  U.S.C.  717d)  and 
Ride  206  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.206),  requesting  that  the 
Commission  issue  an  order  (1)  finding 
that  Summit  is  entitled  to  interconnect 
with  the  Kelso-Beaver  Pipeline  (K-B 
Pipeline);  (2)  requiring  PGE  to  file  for  its 
Part  284  open  access  blanket 
transportation  certificate  and  respond  to 
Summit's  request  for  firm  capacity  no 
later  than  June  15,  2001;  (3)  determining 
that  available  capacity  to  serve 
Summit's  proposed  power  project  exists 
on  K-B  Pipeline;  and  (4)  requiring  PGE 
to  immediately  consider  Summit's 
request  for  transportation  service  in 
PGE's  plans  for  expansion  of  the 
available  capacity  on  the  K-B  Pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
first  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  8,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  v«rill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.fercfed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  Jime  8,  2001. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14198  Filed  6-5-01;  8:45  am] 

BHJJNO  CODE  en7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-278-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Technical  Conference 

May  31,  2001. 

On  March  22,  2001,  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
filed  in  Docket  No.  RPOl-278-000  a 
proposal  to  change  its  Cash-out 
mechanism.  Several  parties  have 
protested  various  aspects  of  Texas  Gas 
filing. 

Take  notice  that  a  technical 
conference  to  discuss  the  variSous 
issues  raised  by  Texas  Gas'  filing  will  be 
held  on  Tuesday,  June  12,  2001, 
beginning  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

Persons  protesting  aspects  of  Texas 
Gas's  filing  should  be  prepared  to 
answer  questions  and  discuss 
alternatives.  Issues  pertaining  to  Texas 
Gas'  filing  with  respect  to  historical 
under  recovered  costs  will  not  be 
discussed. 

All  interested  persons  are  permitted 
to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14203  Filed  6-5-01;  8:45  am] 

nUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT95-1 1  -002]  ^ 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Filing  of  Refund  Report 

May  31,  2001. 

Take  notice  that  on  May  18,  2001, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  its  report 
of  activities  regarding  collection  of 
Kansas  ad  valorem  taxes.  The  report 
covers  refund  obligations  attributable  to 
tax  bills  rendered  to  Williams  after  June 
28,  1988  only. 


Williams  states  that  pursuant  to  the 
August  7,  2000  Settlement  Agreement 
and  subsequent  Order  Granting 
Clarification,  Williams  will  make  its 
annual  refund  report  regarding 
collections  imder  Docket  No.  RP98-52 
on  May  31,  2001. 

Williams  states  that  a  copy  of  its  filing 
was  served  on  all  parties  included  on 
the  official  service  list  maintained  by 
the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations  (18  CFR  385.211).  All  such 
protests  must  be  filed  on  or  before  June 
8,  2001.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Pubfic  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.feTC.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  httpJ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14196  Filed  6-5-01;  8:45  am) 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Contmisslon 

[Docket  No.  ER01-183S-000,  et  al.] 

Commonwealth  Edison  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

May  31.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Commonwealth  Edison  Company 

[Docket  No.  EROl-1833-000] 

Take  notice  that  on  May  25,  2001, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Notice  of 
Withdrawal  of  the  proposed 
amendments  to  Attachment  K  of  its 
Open  Access  Transmission  Tariff  filed 
in  the  above-referenced  proceeding  on 
April  20,  2001. 

Copies  of  this  filing  were  served  on  all 
affected  customers  under  ComEd 's 
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OATT,  upon  the  regulatory 
commissions  of  Illinois  and  Indiana  and 
upon  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 

[Docket  No.  EROl-2 116-000] 

Take  notice  that  on  May  25,  2001, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  one-time 
billing  adjustment  for  the  2000-2001 
Delivery  Year  made  pursuant  to  the 
formula  rate  contained  in  the 
Environmental  Energy  Storage 
Agreement  (Agreement)  between  SCE 
and  the  Department  of  Energy — 
Bonneville  Power  Administration 
(BPA). 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  BPA. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-2 11 7-000] 

Take  notice  that  on  May  25,  2001, 
PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  (i)  an  executed 
agreement  for  firm  point-to-point 
transmission  service  with  Engage 
Energy  America  LLC  (Engage);  and  (ii) 
an  executed  agreement  for  non-firm 
point-to-point  transmission  service  with 
Engage. 

Copies  of  this  filing  were  served  upon 
Engage  and  the  state  commissions 
within  the  PJM  control  area. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  California  Edison  Company 

(Docket  No.  EROl -21 18-000] 

Take  notice  that  on  May  25,  2001, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Service 
Agreement  For  Wholesale  Distribution 
Service  (Service  Agreement)  under 
SCE's  Wholesale  Distribution  Access 
Tariff  between  SCE  and  The 
Metropolitan  Water  District  of  Southern 
California  (MWD).  The  Service 
Agreement  specifies  the  terms  and 
conditions  pursuant  to  which  SCE  will 
provide  wholesale  Distribution  Service 
to  MWD  for  up  to  39.6  MW  of 
generation  produced  by  MWD's 
Diamond  Valley  Lake  Small  Conduit 
Hydroelectric  Project.  SCE  requests  that 
the  Service  Agreement  become  effective 
onMay  21,  2001. 


Copies  of  this  filing  were  served  upon 
the  Piiblic  Utilities  Commission  of  the 
State  of  California  and  MWD. 

Comment  date:  Jime  15.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  California  Edison  Company 

(Docket  No.  EROl-21 19-000] 

Take  notice  that  on  May  25,  2001, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  the 
Interconnection  Facilities  Agreement 
(Agreement)  between  SCE  and  Harbor 
Cogeneration  Company  (Harbor). 

SCE  requests  that  the  Agreement 
become  effective  on  May  26,  2001. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Harbor. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tampa  Electric  Company 

[Docket  No.  EROl-2120-000] 

Take  notice  that  on  May  25,  2001, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  service 
agreement  with  Enron  Power  Marketing, 
Inc.  (Enron)  under  Tampa  Electric 's 
market-based  sales  tariff.  Tampa  Electric 
proposed  that  the  service  agreement  be 
made  effective  on  April  30,  2001. 

Copies  of  the  filing  have  been  served 
on  Enron  and  the  Florida  Public  Service 
Commission. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROl-2121-000] 

Take  notice  that  on  May  25,  2001, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  a  revised 
partial  requirements  service  agreement 
with  Upper  Peninsula  Power  Company 
(UPPCO).  First  Revised  Service 
Agreement  No.  11  provides  UPPCO's 
contract  demand  nominations  for 
January  2002-December  2002,  under 
WPSC's  W-2A  partial  requirements 
tariff. 

The  company  states  that  copies  of  this 
filing  have  been  served  upon  WIEC  and 
to  the  State  Commissions  where  WPSC 
serves  at  retail. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Ameren  Services  Company 

[Docket  No.  EROl-2122-000] 

Take  notice  that  on  May  25,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Transmission 


System  Interconnection  Agreement  and 
Parallel  Operating  Agreement  between 
ASC  and  Ameren  Energy  Development 
Company.  ASC  asserts  that  the  purpose 
of  the  Agreement  is  to  permit  ASC  to 
provide  transmission  service  to  Ameren 
Energy  Development  Company  pursuant 
to  Ameren's  Open  Access  Transmission 
Tariff. 

Comment  date:  Jime  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Ameren  Services  Company 

[Docket  No.  ERO 1-2 123-000] 

Take  notice  that  on  May  25,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Transmission 
System  Interconnection  Agreement  and 
Parallel  Operating  Agreement  between 
ASC  and  Ameren  Energy  Generating 
Company  and  Ameren  Energy 
Development  Company. 

ASC  asserts  that  the  piupose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Ameren  Energy 
Generating  Company  and  Ameren 
Energy  Development  Company  pursuant 
to  Ameren's  Open  Access  Transmission 
Tariff. 

Comment  date;  Jime  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROl-2 124-000] 

Take  notice  that  on  May  25,  2001,  The 
Da5^on  Power  and  Light  Company 
(Dayton)  tendered  for  filing  service 
agreements  establishing  Calpine  Energy 
Services,  LP,  Axia  Energy,  LP,  Exelon 
Generation  Company,  LLC  as  customers 
under  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
with  Calpine  Energy  Services,  L.P.,  Axia 
Energy,  LP,  Exelon  Generation 
Company,  LLC  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  Jime  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Michigan  Electric  Transmission 
Company 

[Docket  No.  EROl-2125-000] 

Take  notice  that  on  May  24,  2001, 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  a  First  Revised  Service 
Agreement  No.  22  (Agreement)  with 
Consumers  Energy  Company  (Customer) 


Federal  Register /Vol.  66,  No.  109  /  Wednesday,  June  6,  2001 /Notices 


30449 


under  its  Electric  Tariff  FERC  No.  1  with 
a  proposed  effective  date  of  April  1, 
2001. 

The  revisions  consist  of  certain 
additional  terms  related  to  Consumers' 
Palisades  Nuclear  Generating  Plant.  The 
filing  was  served  upon  the  Customer 
and  the  Michigan  Public  Service 
Commission. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Michigan  Electric  Transmission 
Company 

[Docket  No.  EROl-2126-OOOl 

Take  notice  that  on  May  24,  2001 
Michigan  Electric  Transmission 
Company  (Michigan  Transco)  tendered 
for  filing  an  unexecuted  Generator 
Interconnection  and  Operating 
Agreement  Between  Consumers  and 
Montcalm  County  Renaissance  Trust 
[Generator]  (Agreement).  Generator  had 
requested  that  the  unexecuted  _ 

Agreement  be  filed.  Consumers 
requested  that  the  Agreement  be 
allowed  to  become  effective  April  27, 
2001. 

Copies  of  the  filing  were  served  upon 
Generator  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-2127-OOOl 

Take  notice  that  on  May  24,  2001  PJM 
Intercormection,  L.L.C.  (PJM),  tendered 
for  filing  an  executed  interconnection 
service  agreement  between  PJM  and 
Middlesex  Generating  Company,  LLC, 
and  two  executed  interim 
interconnection  service  agreements 
between  PJM  and  Mirant  Americas 
Energy  Marketing,  L.P. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties. 

Copies  of  this  filing  were  served  upon 
each  of  the  parties  to  the  agreements 
6md  the  state  regulatory  commissions 
within  the  PJM  control  area. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

14.  Entergy  Services,  Inc. 

[Docket  No.  EROl-2 128-000] 

Take  notice  that  on  May  23,  2001, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.,  tendered  for  filing  six 


copies  of  a  Notice  of  Termination  for 
Short-Term  and  Non-Firm  Point-To- 
Point  Transmission  Service  Agreements 
between  Entergy  Services  and  Engage 
Energy  US,  L.P.  (now  known  as  El  Paso 
Merchant  Energy,  L.P.). 

Comment  date:  June  13,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Hoh  Company  of  Ohio 

[Docket  No.  EROl-2 129-000) 

Take  notice  that  on  May  24,  2001, 
Holt  Company  of  Ohio  (Holt),  tendered 
for  filing  for  acceptance  of  Holt's  FERC 
Electric  Tariff,  Original  Volume  Number 
1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations.  Holt  requests  an  effective 
date  no  later  than  June  1,  2001. 

Holt  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  power  marketer.  Holt  is 
an  Ohio  corporation  headquartered  in 
Columbus,  Ohio.  Holt  is  ourently 
engaged  in  the  selling,  leasing,  and 
servicing  of,  inter  alia,  power  systems 
equipment. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Maine  Pqwer  Company 

[Docket  No.  ER01-2130-O00] 

Take  notice  that  on  May  24,  2001, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  a  service  agreement 
for  Local  Network  Transmission  Service 
(LNTS)  entered  into  with  Calpine 
Construction  Finance  Company,  L.P. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP- 
FERC  Electric  Tariff,  Fifth  Revised 
Volume  No.  3,  Service  Agreement 
Number  126. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Progress  Energy,  Inc.  on  behalf  of 
Florida  Power  Corporation 

[Docket  No.  EROl-2131-OOOl 

Take  notice  that  on  May  24,  2001, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  Service  Agreements 
for  Short-Term  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
with  Axia  Energy,  LP.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff  filed 
on  behalf  of  FPC. 

FPC  is  requesting  an  effective  date  of 
May  23,  2001  for  the  Service 
Agreements. 


A  copy  of  the  filing  was  served  upon 
the  Florida  Public  Service  Commission. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-2132-0001 

Take  notice  that  on  May  24,  2001,  the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  The  Metropolitan 
Water  District  of  Southern  California  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  The  Metropolitan  Water 
District  of  Southern  California  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  15,  2001. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ERO  1-2 13 3-000] 

Take  notice  that  on  May  24,  2001,  the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Mountain  View 
Power  Partners  II,  LL.C.  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Mountain  View  Power 
Partners,  n,  L.L-C.  and  the  California 
PubUc  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  15,  2001. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  California  Independent  System 
Corporation 

[Operator  Docket  No.  EROl-2 134-000] 

Take  notice  that  on  May  24,  2001,  the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Mountain  View 
Power  Partners  D,  L.L.C.  for  acceptance 
by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Mountain  View  Power 
Partners,  II,  L.L.C.  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  15,  2001. 
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Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  California  Independent  Sjrstem 
Operator  Corporation 

(Docket  No.  EROl-2135-OOOl 

Take  notice  that  on  May  24,  2001,  the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  The  Metropolitan 
Water  District  of  Southern  California  for 
acceptance  by  the  Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  The  Metropolitan  Water 
District  of  Southern  California  and  the 
California  Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  edlow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  15,  2001. 

Ck>mment  date:  Jime  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  California  Independent  Sjrstem 
Operator  Corporation 

[Docket  No.  EROl-21 36-000] 

Take  notice  that  on  May  24,  2001.  the 
California  Independent  System  Operator 
Corporation,  tendered  for  filing  a  Meter 
Service  Agreement  for  ISO  Metered 
Entities  between  the  ISO  and  Georgia- 
Pacific  West,  Inc.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Georgia-Pacific  West,  Inc., 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
May  15,  2001. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROl-2137-000] 

Take  notice  that  on  May  24,  2001,  the 
California  Independent  System  Operator 
Corporation,  (ISO)  tendered  for  filing  a 
Participating  Generator  Agreement 
between  the  ISO  and  Georgia-Pacific 
West,  Inc.,  for  acceptance  by  the 
Commission. 

The  ISO  states  that  this  filing  has  been 
served  on  Georgia-Pacific  West,  Inc., 
and  the  California  Public  Utilities 
Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  May  15,  2001. 


Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Capital  Energy,  Inc. 

[Docket  No.  EROl-2138-OOOl 

Take  notice  that  on  May  24,  2001, 
Capital  Energy,  Inc.  (Capital)  tendered 
for  filing  for  acceptance  of  Capital  Rate 
SchediUe  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Capital  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Capital  is  not 
in  the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Somerset  Windpower  LLC 

[Docket  No.  ERG  1-2 139-000] 

Take  notice  that  on  May  25,  2001, 
Somerset  Windpower  LLC  (Somerset), 
tendered  for  filing  for  authority  to  sell 
electricity  at  market-based  rates  under 
Section  205(a)  of  the  Federal  Power  Act, 
16  U.S.C.  §824d(a);  for  granting  of 
certain  blanket  approvals  and  for  the 
waiver  of  certain  Commission 
regulations. 

Somerset  is  a  limited  liability 
company  that  proposes  to  engage  in  the 
wholesale  sale  of  electric  power  in  the 
state  of  Pennsylvania. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Somerset  Windpower,  LLC 

[Docket  No.  EGO  1-2 19-000] 

Take  notice  that  on  May  25,  2001, 
Somerset  Windpower,  LLC  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  356  of  the 
Commission's  regulations  (18  CFR  Part 
356). 

Somerset  is  developing  a  wind- 
powered  eligible  bcility  with  a  capacity 
of  9  megawatts,  powered  by 
approximately  six  (6)  wind  turbine 
generators,  which  will  be  located  in 
Somerset  County,  Pennsylvania. 

Comment  date:  Jime  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciu^cy  of  the  application. 


27.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ES01-34-000]         ~ 

Take  notice  that  on  May  25,  2001, 
Niagara  Mohawk  Power  Corporation 
submitted  an  application  pursuant  to 
section  204  of  die  Federal  Power  Act 
seeking  authorization  to  issue  and 
renew,  on  or  before  June  30,  2003,  short- 
term  notes  and  other  obligations  in  an 
aggregate  principal  amount  outstanding 
not  to  exceed  $700  million  at  any  time. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stioet,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http: 
//www.ferc.fed.  us/efi/doorbelLhtm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14195  Filed  6-5-01;  8:45  am] 

BILLINO  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

May  31,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/App7ication;  Preliminary 
Permit. 
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b.  Project  No:  12007-000. 

c.  Date  Filed:  April  26,  2001 . 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Alamo  Dam 
Hyroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Bill  Williams  River  in 
La  Paz  County,  Arizona.  Part  of  the 
project  would  be  on  lands  administered 
by  the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com.  — 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resoince  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  existing 
Corps  of  Engineers'  Alamo  Dam  would 
consist  of:  (1)  a  90-inch-diameter  1,300- 
foot-long  steel  penstock;  (2)  a 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of 
7.4MW;  (3)  a  25  kv  transmission  line 
approximately  8  miles  long;  and  (6) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  32  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 


DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  afte^ 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
.before  a  specified  comment  date  for  the 
particidar  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  af^er  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  niunber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliininary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 


comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  doctunents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regtdatory 
Commission,  888  First  Street,  NE., 
Washington,  EKD  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14207  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

May  31,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12004-000. 

c.  Date  Filed:  April  26.  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  San  Vicente 
Hydroelectric  Project. 

f.  Location :  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  City  of  San  Diego, 
California,  on  the  Upper  Salinas  River 
in  San  Diego  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825fr). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  (fax)  (208)  745- 
7979,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procediu-e  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  190-foot  high  and  940-foot 


long  earthfiU  dam;  (2)  an  existing 
reservoir  having  a  surface  area  of  1 ,069 
acres  with  a  storage  capacity  of  90,200 
acre-feet  at  an  normal  water  surface 
elevation  of  560  feet  msl;  (3)  a  10-foot- 
diameter  300-foot-long  steel  penstock; 
(4)  a  powerhouse  containing  one 
generating  unit  with  an  installed 
capacity  of  2  MW;  (5)  a  15  kv 
transmission  line  approximately  3  miles 
long;  and  (6)  appurtenant  facilities. 

Tne  project  would  have  an  aimual 
generation  of  13.3  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online.rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  lo  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing  ^ 

application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particidar 
application  (see  18  CFT?  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impact.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  horn  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14208  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

May  31. 2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  1 1994-000. 

c.  Date  Filed:  April  23.  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Goodwin  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  Oakland  and  San  Joaquin 
Irrigation,  District,  on  the  Stanislaus  in 
Calaveras  Coimty,  California.  Part  of  the 
project  would  be  on  lands  administered 
by  the  Bureau  of  Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630.  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydrodaol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  l)rnn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  of  this  notice. 

AH  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 


files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particidar  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The  project 
proposed  project  would  consist  of:  (1) 
an  existing  earthfill  dam  101-foot  high 
and  460-foot-long;  (2)  an  existing 
reservoir  having  a  surface  area  of  70 
acres  with  a  storage  capacity  of  500 
acre-feet  at  a  normal  water  surface 
elevation  of  4,800  feet  msl;  (3)  a  10-foot 
diameter  300-foot-long  steel  penstock; 
(4)  a  powerhouse  containing  two 
generating  units  with  a  total  installed 
capacity  of  3  MW;  (5)  a  15  kv 
transmission  line  approximately  3  miles 
long;  and  (6)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  25.2  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


0.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  residts  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  'MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
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s.  Agency  Conunents — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14209  Filed  6-5-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  to  Intervene 

May  31.2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11978-000. 

c.  Date  filed:  April  20,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Vega  Dam  Hydroelectric  Project  would 
be  located  on  Plateau  Creek  in  Mesa 
County,  Colorado.  The  project  would 
utilize  the  U.S.  Bureau  of  Reclamation's 
existing  Vega  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442.  (208) 
745-8630. 

h.  FERC  Contact:  James  Himter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.btm. 

Please  include  the  project  number  (P- 
11978-000)  on  any  comments  or 
motions  filed. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Vega  Dam, 
would  consist  of:  (1)  a  proposed  300- 
foot-long,  4-foot-diameter  steel 
penstock;  (2)  a  proposed  concrete 
powerhouse  containing  one  2.5- 
megawatt  generating  unit;  (3)  a 
proposed  3-mile-long,  15-kV 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  10.9  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
IX:  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 


n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Conmients,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST","MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
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r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14210  Filed  6-5-01;  8:45  am) 

MLUNQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  PL01 -5-000  and  RM99-2-000] 

Conference  on  RTO  Interregional 
Coordination;  Reglohal  Transmission 
Organizations;  Notice  of  Technical 
Conference  and  Change  in  Docket 
Designation 

May  31,  2001. 

On  December  15.  2000.  the  Electric 
Power  Supply  Association,  et  al.,  filed 
a  motion  requesting  the  Commission  to 
convene  a  technical  conference  to 
provide  guidance  on  implementation  of 
Function  8  of  Order  No.  2000 — 
Interregional  Coordination,  as  it  applies 
to  Regional  Transmission  Organizations 
(RTOs).  By  notice  issued  March  28, 
2001,  in  Docket  No.  RM99-2-000, 
conunents  were  sought  on  this  motion. 

Take  notice  that  a  technical 
conference  will  be  held  on  June  19, 
2001,  at  10  a.m.,  in  a  room  to  be 
designated,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
All  futiu-e  actions  with  respect  to  this 
conference  will  be  taken  under  Docket 
No.  PLOl-5-000. 

The  purpose  of  the  conference  will  be 
to  discuss  interregional  coordination 
between  RTOs.  All  interested  parties 
and  Staff  are  permitted  to  attend. 
Anyone  interested  in  making  a 
statement  at  this  conference  should  file 
a  request  to  speak  in  Docket  No.  PLOl- 
5-000  no  later  than  June  8,  2001. 
Further  details  about  the  conference 
will  be  provided  in  a  subsequent  notice. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14216  Filed  6-5-01:  8:45  am] 

BILUNQ  COOE  en7-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6992-2] 

Request  for  Nominations  to  the  Good 
Neighbor  Environmental  Board 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations  to  federal  advisory 

committee. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  inviting 
nominations  of  qualified  candidates  to 
be  considered  for  appointment  to  fill 
vacancies  on  the  Good  Neighbor 
Environmental  Board,  a  federal  advisory 
committee  whose  focus  is  sustainable 
development  along  the  U.S.-Mexico 
border. 

FOR  FURTHER  INFORMATION  AND  TO  SUBMIT 
NOMINATIONS  contact:  Elaine  M. 

Koemer,  Designated  Federal  Officer, 
Office  of  Cooperative  Environmental 
Management,  U.S.  Environmental 
Protection  Agency  (1601  A),  1200 
Pennsylvania  Avenue  N.W., 
Washington,  D.C.  20004;  telephone  202- 
564-1484;  fax  202-501-0661;  email 
koemer.elaine@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Good 
Neighbor  Environmental  Board  is  an 
independent  federal  advisory  committee 
charged  with  advising  the  President  and 
Congress  on  environmental  and 
infrastructure  practices  along  the  U.S. 
border  with  Mexico.  It  was  authorized 
under  Section  6  of  the  Enterprise  for  the 
Americas  Initiative  Act,  7  U.S.C.  5404. 
Under  Executive  Order  12916,  the  EPA 
Administrator  was  delegated  authority 
to  administer  the  activities  of  the  Board. 

Good  Neighbor  has  24  Board 
members,  including  16  non-federal 
members  and  8  members  from  federal 
agencies.  Federal  agency  members  are 
appointed  by  the  heads  of  their 
agencies.  Non-federal  members  are 
appt>inted  by  the  Administrator  of  EPA 
for  a  two  year  term,  with  the  possibility 
of  reappointment.  The  Board  meets 
three  times  a  year  in  different  U.S. 
border  communities  and  produces  an 
annual  report  to  the  President  and 
Congress.  Between  meetings,  Board 
members  continue  their  work  through 
teleconference  calls  and  e-mail. 

Currently,  there  are  3  non-federal 
vacancies  on  the  Board  for  which 
applications  are  being  sought  by  EPA. 
The  application  process  is  open  to  all 
interested  parties.  To  help  maintain  a 
balanced  and  diverse  nonpartisan 
perspective,  non-federal  Board  members 
continue  to  be  recruited  from  all  four 
U.S.  border  states  and  span  all  levels  of 


government  as  well  as  the  private  sector, 
non-profit  groups,  and  academic 
institutions.  Recruitment  is  an  ongoing 
process. 

At  the  present  time,  given  the 
composition  of  the  Board  and  EPA's 
continued  commitment  to  diversity  and 
balance,  EPA  is  especially  interested  in 
receiving  applications  from  individuals 
with  the  following  types  of  skills, 
expertise,  and  perspectives: 
maquiladora  businesses,  local 
governments,  tribes,  grassroots  citizens' 
coalitions,  ranching  and  grazing 
interests,  and  energy  sector  expertise. 
Those  who  live  and  work  in  border 
communities,  have  cross-border 
experience  and  networks,  offer  specific 
cultural  perspectives,  and  are  bilingual 
also  are  especially  welcome  to  apply  for 
membership.  EPA  Administrator 
Christine  Todd  Whitman  makes  the 
final  recruitment  decisions. 

Nominations  for  membership  must 
include  a  resume  describing  the 
professional  and  educational 
qualifications  of  the  nominee  and  the 
nominee's  current  business  address, 
daytime  telephone  number,  fax,  and  e- 
mail  address. 

Dated:  May  29.  2001. 
Elaine  M.  Koemer, 
Designated  Federal  Officer. 
|FR  Doc.  01-14250  Filed  6-5-01:  8:45  am] 
BKUNO  COOE  6SaO-80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6992-3] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Public  Meeting 

agency:  Environmental  Protection 

Agency  (EPA).  . 

ACTION:  Notice  of  public  meetingr 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Public  Law  92463,  EPA 
gives  notice  of  a  meeting  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  and  management 
issues. 

NACEPT  consists  of  a  representative 
cross-section  of  EPA's  partners  and 
principle  constituents  who  provide 
advice  and  recommendations  on  policy 
issues  and  serve  as  a  sounding  board  for 
new  strategies  that  the  Agency  is 
developing. 

The  NACEPT  is  addressing  the 
identification  of  emerging  issues  and 
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trends  facing  the  Agency  over  the  next 
five  to  ten  years.  The  NACEPT  Council 
will  develop  the  processes  it  will  iise  to 
operate  as  a  strategic  panel  and  identify 
emerging  trends  and  issues. 
DATES:  The  NACEPT  will  hold  a  2-day 
public  meeting  on  Wednesday,  July  18, 
from  8:30  a.m.  to  5  p.m.  and  Thursday, 
July  19.  2001  from  8:30  a.m.  to  4  p.m. 
AOORESSES:  The  NACEPT  2-day  public 
meeting  will  be  held  at  the  Radisson 
Hotel — Old  Town  Alexandria, 
Alexandria,  VA.  Materials  or  written 
comments  may  be  transmitted  to  the 
Council  through  Gwendolyn  Whitt, 
Designated  Federal  Officer/NACEPT, 
U.S.  EPA,  Office  of  Cooperative 
Environmental  Management  (1601A), 
1200  Pennsylvania  Avenue  NW, 
Washington.  D.C.  20460. 

The  public  will  have  an  opportimity 
to  make  comments  directly  to  the 
Council  during  the  first  day  of  the 
meeting.  Oral  comments  will  be  limited 
to  a  total  time  of  five  minutes.  Requests 
to  make  oral  comments  must  be 
submitted  no  later  than  July  9,  2001  to 
Gwendolyn  Whitt,  at  the  address  above 
or  faxed  to  (202)-501-0661.  Anyone 
who  has  not  reserved  time  in  advance, 
may  make  comments  during  the  public 
comment  period  as  time  allows. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Gwendolyn  Whitt,  Designated  Federal 
Officer,  NACEPT,  at  {202)-564-9741. 

Dated:  May  29.  2001. 
Tim  Sherer, 

Deputy  Director  (Acting),  Office  of 
Cooperative  Envimiunental  Management. 
[PR  Doc.  01-14251  Filed  6-5-01;  8:45  am] 
aauNQ  cooc  ssao-«o-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«992-4] 

Good  Neighbor  Environmental  Board 
Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  next  meeting  of  the  Good 
Neighbor  Environmental  Board,  a 
federal  advisory  committee  that  reports 
to  the  President  and  Congress  on 
environmental  and  infrastructure 
projects  along  the  U.S.  border  with 
Mexico,  will  take  place  July  25-26  in 
San  Diego,  California.  The  meeting  is 
open  to  the  public.  It  is  the  second  of 
three  Good  Neighbor  meetings  that  will 
take  place  along  the  border  during  2001. 
DATES:  The  meeting  will  take  place  on 
July  2S-26. 


ADDRESSES:  The  meeting  will  take  place 
at  the  Horton  Grand  Hotel.  Three-Eleven 
Island  Avenue,  San  Diego,  California, 
92101. 

SUPPLEMENTARY  INFORMATION: 
Agenda 

The  theme  for  this  meeting  is  water. 
During  the  morning  of  July  25th.  the 
Board  will  hear  presentations  on  this 
topic  from  a  diverse  group  of  invited 
speakers  representing  government,  the 
private  sector,  and  the  public  sector. 
These  presentations  will  be  followed  by 
a  public  comment  session  that  will  take 
place  before  lunch.  During  this  session, 
attendees  will  be  encouraged  to  speak 
briefly  about  their  own  concerns  and 
priorities  for  their  communities  as  well 
as  the  wider  border  region. 

Following  liinch,  the  meeting  will 
continue  with  several  additional 
speakers  discussing  other  border-region 
environmental  topics.  Then  Board 
members  will  report  out  on  recent 
developments  within  their  respective 
sectors.  The  balance  of  the  day,  as  well 
as  the  following  morning,  primarily  will 
be  devoted  to  ongoing  Boaid  business 
such  as  strengthening  outreach  and 
preparations  for  the  Board's  next 
advisory  report.  The  meeting  will  end  at 
noon  on  July  26th. 

Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  comment  session  on  the  morning 
of  July  25th  are  encouraged  to  contact 
the  Designated  Federal  Officer  for  the 
Board  prior  to  the  meeting. 

Background 

The  Good  Neighbor  Environmental 
Board  was  created  by  the  Enterprise  for 
the  Americans  Initiative  Act  of  1992.  An 
Executive  Order  delegates  implementing 
authority  to  the  Administrator  of  EPA. 
The  Board  is  responsible  for  providing 
advice  to  the  President  and  the  Congress 
on  environmental  and  infrastructure 
issues  and  needs  within  the  States 
contiguous  to  Mexico  in  order  to 
improve  the  quality  of  life  of  persons 
residing  on  the  United  States  side  of  the 
border.  The  statute  calls  for  the  Board  to 
have  representatives  from  U.S. 
Government  agencies;  the  governments 
of  the  States  of  Arizona.  California,  New 
Mexico  and  Texas;  and  private 
organizations  with  expertise  on 
environmental  and  infrastructure 
problems  along  the  southwest  border. 
The  Board  meets  three  times  annually, 
primarily  in  various  border  locations. 
The  U.S.  Environmental  Protection 


Agency  gives  notice  of  this  meeting  of 
the  Good  Neighbor  Environmental 
Board  pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Koemer.  Designated  Federal 
Officer  for  the  Good  Neighbor 
Environmental  Board,  Office  of 
Cooperative  Environmental 
Management,  Office  of  the 
Administrator,  USEPA,  MC1601A,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20004,  (202)  564-1484, 
koemer.elaine®epa.gov. 

Dated:  May  25.  2001. 
Elaine  M.  Koemer, 
Designated  Federal  Officer. 
[PR  Doc.  01-14252  Filed  6-5-01;  8:45  am] 
BiujNO  cooe  a6ao-so-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPTS-00316;  FRL-6784-8] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA);  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  One  component  (The  Tribal 
Affairs  Project)  of  the  Fonmi  on  State 
and  Tribal  Toxics  Action  (FOSTTA)  will 
meet  June  11-12,  2001.  This  notice 
announces  the  location,  times,  and  some 
tentative  topics  for  the  meeting.  The 
National  Conference  of  State 
Legislatures  (NCSL)  and  EPA's  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
are  co-sponsoring  the  meetings.  As  part 
of  a  cooperative  agreement,  NCSL 
facilitates  ongoing  efforts  of  the  States 
and  Tribes  to  identify,  discuss,  and 
address  toxics-related  issues,  and  to 
continue  the  dialogue  on  how  Federal 
environmental  programs  can  best  be 
implemented. 

DATES:  The  Tribal  Affairs  Project  will 
meet  June  11,  2001,  from  8  a.m.  to  5 
p.m.  and  June  12,  2001,  from  8  a.m.  to 
noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria.  VA.  22314. 
The  hotel  is  across  from  the  King  Street 
Metro  Station. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham.  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-1761. 
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For  technical  information  contact: 
George  Hagevik,  National  Conference  of 
State  Legislatures,  1560  Broadway,  Suite 
700,  Denver,  CO  80202;  telephone 
number:  (303)  839-0273;  Fax:  (303) 
863-8003;  and  e-mail  address: 
george.hagevik@ncsl.org. 

Darlene  Harrod,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
260-6904;  Fax:  (202)  260-2219;  and  e- 
mail  address: 
harrod.darlene@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Does  this  Notice  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  all  parties  interested  in 
FOSTTA  and  hearing  more  about  the 
perspectives  of  the  Tribes  on  EPA 
programs  and  the  information  exchange 
regarding  important  issues  related  to 
human  health  and  envfronmental 
exposure  to  toxics.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  However,  in  the  interest  of  time 
and  efficiency,  the  meetings  are 
structured  to  provide  maximum 
opportimity  for  State  and  EPA 
participants  to  discuss  items  on  the 
predetermined  agenda.  At  the  discretion 
of  the  chair,  an  effort  will  be  made  to 
accommodate  participation  by  observers 
attending  the  proceedings.  If  you  have 
any  questions  regarding  the 
applicability  of  ^is  action  to  a 
particular  entity,  consult  the  technical 
people  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  NCSL  Web  site  at  http:// 
www.ncsl.org/programs/esnr/fostta/ 
fostta.htm.  To  access  this  document  on 
the  EPA  Internet  Home  Page  go  to  http:/ 
/www.epa.gov  and  select  "Laws  and 
Regulations"  and  then  look  up  the  entry 
for  this  document  under  the  "Federal 
Register — Environmental  Docimients." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  http://www.epa.gov/ 
fedrgsti-/FOSTTA. 

2.  Facsimile.  Notify  the  persons  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  if  you  would  like  any  of  the 
documents  sent  to  you  via  fax. 


m.  Purpose  of  Meeting 

The  tentative  agenda  items  identified 
by  the  Tribes  follow: 

1.  OPPTS  tinbal  strategy. 

2.  Tribal  subsistence  summit. 

3.  Lead-TAS  determinations. 

4.  Other  topics  as  appropriate. 

IV.  How  Can  I  Request  To  Participate 
in  this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  in  the  mail 
or  electronically  to  the  names  under  the 
FOR  FURTHER  INFORMATION  section.  Do 
not  submit  any  information  in  your 
request  that  is  considered  Confidential 
Business  Information.  Your  request 
must  be  received  by  EPA  on  or  before 
June  7,  2001. 

List  of  Subjects 

Environmental  protection. 
Dated:  May  22,  2001.  — 

Clarence  O.  Lewis,  m, 

Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[PR  Doc.  01-13839  Filed  6-5-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00721;  FRL-6785-7] 

State  RFRA  iMues  Research  and 
Evaluation  Group  (SRREG) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  June  25,  2001  and  ending 
June  26,  2001.  This  notice  announces 
the  location  and  times  for  the  meeting 
and  sets  forth  the  tentative  agenda 
topics. 

DATES:  The  meeting  will  be  held  on 
Monday,  June  25,  2001,  from  8:30  a.m. 
to  5  p.m.  and  Tuesday,  June  26,  2001, 
from  8:30  a.m.  to  noon. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Doubletree  Hotel,  300  Army  Navy 
Drive,  Arlington-Crystal  City.  VA. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00721  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  H.  Gray,  SFIREG  Executive 


Secretary,  P.O.  Box  1249,  Hardwick.  VT 
05843-1249;  telephone  number:  (802) 
472-6956;  fax  (802)  472-6957;  e-mail 
address:  aapco@plainfield.bypass.com. 

Georgia  A.  McDuffie,  Field  and 
External  Affairs  Division  (7506C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460; 
telephone  number:  (703)  605-0195;  fax 
number:  (703)  308-1850;  e-mail  address: 
Mcduffie.Georgia@epa.gov. 
SUPPt-EMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me?         * 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decision-making  process  are  invited  and 
encouraged  to  attend  the  meetings  and 
participate  as  appropriate.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docuiments  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the  " 
Federal  Register — Environmental 
Documents  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00721.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
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those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  {period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PKIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00721  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PERIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  firom 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00721.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 


all  of  that  information  a^  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedines  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offier  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

To  ensure  proper  receipt  by  EPA,  be 
sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Purpoee  of  Meetings 

The  tentative  agenda  items  idenified 
by  the  SFIREG  follows: 

1.  Overview  pesticide  product  re- 
registration  for  the  rest  of  2001. 

2.  NPDES  permits — implications  of 
recent  court  ruling  on  aquatic  pesticide 
applications. 

3.  Endangered  species:  Update  on 
Albuquerque,  MM  workshop  and  future 
direction  for  state  programs. 

4.  Meeting  State's  FIFRA  training 
needs — applicability  of  Eduneering, 
Inc.'s  food  safety  on-line  training  model. 

5.  Regional  reports. 

6.  Committee  reports  and  introduction 
of  issue  papers. 

7.  Update  on  current  OPP  activities. 

8.  SFIREG  issue  paper  status  report. 

9.  Update  on  current  OECA  activities. 


10.  Other  topics,  as  appropriate. 

11.  Status  of  mosquito  control  label 
review  project. 

12.  FIFRA  implications  of  biosecurity/ 
foot  and  month  disease. 

ListofSul^ects 

Enviroiunental  protection. 

Dated:  May  22,  2001. 
Jay  S.  Ellenberger. 

Acting  Division  Director,  Field  and  External 
Affairs  Division,  Office  of  Pesticide  Programs. 
(PR  Doc.  01-13838  Filed  6-5-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00719;  FRL-678a-2] 

Receipt  of  a  Notificatton  to  Conduct 
SnwH-Scate  FMd  iMting  of  a 
Qenetically-EnglnMrad  Microbial 
Pesticide;  Nottca  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
from  Dr.  Brian  A.  Federick.  of  the 
Department  of  Entomology  of  the 
University  of  California,  Riverside,  of  a 
notification  (57109-NMP-R)  of  intent  to 
conduct  small-scale  field  testing 
involving  four  modified  strains  of  a 
microorganism.  Bacillus  thuringiensis 
subsp.  israelensis  H-14,  ONR  60A  (Bti). 
These  modified  strains  of  Bti  have  been 
genetically-engineered  to  express 
various  combinations  of  mosquitocidal 
delta  endotoxin  proteins  from  Bti  and 
the  mosquitocidal  binary  protein  toxin 
fi-om  Bacillus  sphaericus.  The  proposed 
testing  for  control  of  various  species  of 
mosquitos  will  be  in  tanks  and  small 
enclosed  artificial  ponds.  The  Agency 
has  determined  that  this  notification 
may  be  of  regional  and  national 
significance.  Therefore  in  accordance 
with  40  CFR  172.11(a).  the  Agency  is 
soliciting  public  comments  on  this 
notification. 

DATE:  Comments,  identified  by  docket 
control  number  OPP-00719.  must  be 
received  on  or  before  July  6,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00719  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Schneider,  Biopesticides  and 
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Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  niunber:  (703) 
308-8683;  fax  number:  (703)  306-7026; 
e-mail  address: 
schneider.william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  interested  in 
small-scale  field  testing  of  genetically- 
engineered  microbial  pesticides  or  those 
persons  who  are  or  may  be  required  to 
conduct  testing  of  chemical  substances 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  or  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  effected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Kind  of  an  Experiment  is 
Described  in  this  Notification? 

1.  Purpose.  These  field  tests  are 
designed  to  evaluate  the  use  of  these 
new  strains  of  currently  registered 
products  in  controlling  mosquitoes. 
Laboratory  evaluations  of  these  new 
strains  suggest  that  they  will  work  much 
better  against  the  mosquitoes  that  carry 
the  West  Nile  Virus  than  the  currently 
used  microbial  larvaecides.  They 
produce  a  greater  amount  of  the  toxin 
from  B.  sphaericus  (Bsp)  and  combine 
its  effect  with  the  existing  B. 
thuringiensis  subsp.  israelensis  (Bti) 
delta-endotoxins . 

2.  Microorganisms.  The  recombinant 
strains  were  constructed  using  a  well- 
characterized  standard  strain,  IPS-82  of 
Bti  (available  from  the  Pasture  Institute 
in  Paris,  France  as  a  reference  strain) 
and  a  ciurently  EPA-registered  strain  of 
Bsp,  VectoLex  produced  by  Valent 
BioSciences.  The  recombinant  strains 
were  prepared  from  two  versions  of  the 
IPS-82  strain,  one  with  all  the  plasmid- 
bome  genes  removed  except  those  that 
produce  the  mosquitocidal  proteins  that 
are  found  in  the  registered  Bti  products 
(Cry4A,  Cry4B,  CryllA,  and  CytA  delta- 
endotoxin  proteins),  and  another 
version,  with  all  the  plasmid-bome 
toxin  genes  removed,  that  does  not 
produce  any  mosquitocidal  proteins. 

The  Bsp  strain  produces  a 
mosquitocidal  protein  that  forms 


characteristic  crystals  during  spore 
formation  much  like  Bti.  The  genes  that 
produce  the  Bsp  toxin  were  transferred 
into  the  Bti  isolates  to  produce  the 
following  four  combinations  of  toxins  in 
Bti:  Bsp  toxin  and  the  four  Bti  delta- 
endotoxins  listed  above,  Bsp  toxin  only, 
Bsp  toxin  and  CytlA,  Bsp  toxin  and 
CryllA  plus  Cytl A 

3.  Test  protocols.  The  three 
established  mosquito  testing  facilities 
being  used  for  this  test  are  in  California 
and  Florida.  The  Riverside,  California, 
test  site  uses  3x3  feet  fiberglass  tubs 
and  several  12  x  24  feet  artificial  ponds. 
The  test  site  at  the  Coachella  Valley 
experiment  mosquito  testing  station  in 
California  has  18x18  feet  artificial 
ponds.  The  test  site  at  a  University  of 
Florida  research  center  in  Apopka, 
Florida,  has  3  feet  diameter  tubs  on  a 
cement  slab.  All  test  containers  use  1 
foot  or  less  water  depth.  The  treatments 
will  be  by  hand  or  using  hand-held 
equipment.  Treatment  (0.007  lbs  per)  of 
the  modified  Bti  strains  will  be  applied 
three  times  for  each  of  the  four  test 
strains  at  each  of  the  two  test  sites  to  the 
water  containers,  for  a  mayimiim  total  of 
less  than  0.03  lbs  for  the  Riverside  and 
Florida  tubs  and  less  than  4.2  lbs  for  the 
Riverside  and  Coachella  Valley  artificial 
ponds.  Mosqnito  lavae  and  pupae  will 
be  monitored  up  to  30  days  following 
the  treatments.  The  area  will  be 
monitored  for  the  presence  of  the  test 
strains.  Tests  may  be  conducted  up 
through  November  2001. 

4.  Contairuxient  procedures.  The  test 
facilities  are  in  gated  restricted  areas. 
The  water  is  in  contained  ponds  or 
containers  and  will  be  treated  with 
bleach  for  24  hours  following  the 
experiments.  Extensive  experience  with 
the  Bti  host  cells  and  the  mosquitocidal 
toxins  has  shown  that  they  degrade 
rapidly  in  the  environment. 

C.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

The  Agency  has  established  an  official 
record  for  this  action  under  docket 
control  number  OPP-00719.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action. 
No  information  was  claimed  as 
confidential  business  information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociiments 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record, 
which  includes  printed,  paper  versions 
of  any  electronic  comments  submitted 


during  an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5605. 

D.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00719  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  «2, 1921  Jefferson  Davis  Hwy.. 
Arhngton,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docketdepa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  imit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00719.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

E.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 


30460 


Federal  Register / Vol.  66,  No.  109 / Wednesday,  June  6,  2001 /Notices 


information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

F.  What  Should  I  Consider  as  I  Prepare 
My  Ck>mments  for  EPA? 

You  may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

The  Agency  will  be  reviewing  this 
notification  in  accordance  with  40  CFR 
part  172,  subpart  C  to  determine 
whether  to  approve  or  deny  the  field 
test,  or  to  required  the  test  to  be 
conducted  under  an  Experimental  Use 
Permit. 

List  of  Subjects 

Environmental  protection,  Genetic 
engineering.  Microbial  pesticides,  small- 
scale  field  testing,  mosquito  control. 
Bacillus  thuringiensis. 

Dated:  May  25,2001. 


Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs 

FR  Doc.  01-13951  Filed  6-5-01;  8:45  a.m.] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-00714;  FRL-6780-1] 

1, 4-Bls(bromoacetoxy)-2-bu1ene 
Preliminary  Risk  Assessment;  Notice 
of  Availability 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  documents  that  were 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  antimicrobial  active 
ingredient  1,  4-Bis(bromoacetoxy)-2- 
butene  (Bis-2)  for  use  as  an  agent  against 
slime-forming  bacteria  in:  Oil  wells  and 
oil  field  enhanced  recovery  systems;  in 
pulp  and  paper  mill  systems;  and  as  an 
in-can  preservative  of  water-based 
coatings.  This  notice  also  starts  the  60- 
day  public  comment  period  for  the 
Preliminary  Risk  Assessment  for  Bis-2. 
By  allowing  access  and  opportunity  for 
comment  on  the  Preliminary  Risk 
Assessment,  EPA  is  seeking  to 
strengthen  stakeholder  involvement  and 
help  ensure  our  decisions  under  the 
Food  Quality  Protection  Act  (FQPA)  are 
transparent  and  based  on  the  best 
available  information. 
DATES:  Conunents,  identified  by  docket 
control  number  OPP-00714,  must  be 
received  on  or  before  August  6,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPI.EMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-00714  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Killian  Swift,  Antimicrobials  Division 
(7510C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
30&-€346;  e-mail  address:    . 
swift.killian@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  pulp  and  paper  mill 
workers  using  papermaking  machinery, 
oil  field  workers  using  secondary 
(enhanced]  recovery  systems, 
homeowners  using  water-based 
coatings,  and  paints  manufactured  by 


Buckman  Laboratories  International, 
Inc.  e.g.,  "those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA)."  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fttim 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  "In  addition, 
copies  of  the  preliminary  risk 
assessment  for  1,  4-Bis(bromoacetoxy)- 
2-butene  also  may  be  accessed  at  http:/ 
/www. epa.gov/pesticides/ 
reregistration." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00714.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  conmients 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1921 
Jefferson  Davis  Highway,  Crystal  Mall 
#2,  Room  119,  Arlington,  VA  22202. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 
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C.  How  and  to  Whom  Do  I  Submit 
Conunents? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00714  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  yoiu-  comments  to: 
Public  Docket  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1921 
Jefferson  Davis  Highway,  Crystal  Mall 
#2,  Room  119,  Arlington,  VA  22202. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Docket 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Highway, 
Crystal  Mall  #2,  Room  119,  Arlington, 
VA  22202.  The  Public  Docket  is  open 
firom  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public  Docket 
is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  mail  youi 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  also  will  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPP-00714. 
Electronic  comments  also  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  that  I  Want  to  Submit  to  the 
Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  vdth 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  duiring  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  rule  or  collection  activity. 

7.  Make  sure  to  submit  yoiU'  ~ 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  prehminary 
risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  Bis-2.  ~ 

The  Agency  is  providing  the 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
chemical  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  or  could  address  the 
Agency's  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  chemical.  Comments  should  be 
limited  to  issues  raised  within  the 
preliminary  risk  assessments  and 
associated  documents.  EPA  will  provide 
other  opportunities  for  public  comment 
on  other  science  issues  associated  with 
Bis-2.  Failing  to  comment  on  any  issues 
as  part  of  this  opportunity  will  in  no 


way  prejudice  or  limit  a  commeuter's 
opportimity  to  participate  fully  in  later 
notice  and  comment  processes.  All 
comments  should  be  submitted  by  60 
days  from  the  date  of  the  publication  of 
this  Federal  Register  notice. 

List  of  Subjects 

Environmental  protection.  Pesticides. 

Dated:  May  11,2001. 

Frank  Sanders, 

Director,  Antimicrobial  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  01-13949  Filed  6-5-01;  8:45  a.m.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64057;  FRL-6784-4] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registtatlons 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  December  6,  2001  unless 
indicated  otherwise. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20460.  Office  location 
for  commercial  Courier  delivery, 
telephone  number  and  e-mail  address: 
Rm.  266A,  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  305-5761;  e-mail: 
hollins.james@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT. 
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B.  How  Can  I  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  page  select  "Laws  and 
Regulations"  "Regulations  and 


Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  Contact  James  A.  Hollins 
at  1921  Jefferson  Davis  Highway,  Crystal 
Mall  2,  Rm.  224,  Arlington,  VA, 
telephone  nimiber  (703)  305-5761. 
Available  from  7:30  a.m.  to  4:45  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  nine  pesticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  number,  product  name, 
active  ingredient  and  specific  uses 
deleted. 


Table  1— Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 

Product 

Ctiemicai  Name 

Delete  From  Lat>el 

000228-00071 

Riverdale  2.4-D  LV  2  Ester 

Acetic  acid  (2,4-dichlorophenoxy)- 
.  2-ethylhexyl  ester 

Drainage  ditchbanks  and  aquatic  uses 

000228-00167 

Riverdale  Turt  Weed  &  Brush 
Control 

Acetic               acid,                (2,4- 
rtictilorophenoxy)-,   2-ettiylhexyl 
ester;          Isooctyl          2-(2,4- 
dichloroptienoxy)propionate 

Drainage  ditchbanks 

000829-00287 

SA— 50  Lawn,  Ornamental  & 
Vegetable  Flowat>ie  Fun- 
gicide 

Ctilorottialonil 

Lawn  and  turf  uses 

002217-00829 

EH  1377  Herbicide 

Dicamba;  Acetic  add,  2,4-0;  2- 
Ettiylhexyl(R)-2-(2,4- 
dichloropheny)  propionate 

Non-agricultural  waterways,  drainageways  &  ditchbanks 

005905-00498 

Brush-Rhap  Low  Voiative  4-D 

Acetic  acid,  (2,4-dictiloropheny)-, 
2-ettiy1hexyl  ester 

Aquatic  non-food  uses 

062719-00009 

Weed  Killer  4D  Hert>icide 

Acetic               acid,               (2,4- 
dictilorophenoxy)-,   2-ettiylhexyl 
ester 

Low  bush  blueberries 

071368-00010 

Weedone  LV  4  lOE  Broadleaf 
Herbicide 

Acetic               acid,                (2,4- 
dichlorophenoxy)-,   2-ethylhexyl 
ester 

Drainage  ditcht>anks  and  sugarcane 

071368-00014 

Weedone  LV  4  Solventless 
Broadleaf  Hert>icide 

Acetic               add,               (2,4- 
dichlorophenoxy)-,   2-ethythexyl 
ester 

Drainage  ditcht>anks  (aquatk:  non-food)  and  sugarcane 

071368-00015 

Weedone  2,4-D  2-EHE  Gel 
Broadleaf  Herbictde 

Acetic               acid,               (2,4- 
dichlorophenoxy)-,   2-ethyfhexyl 
ester 

Drainage  ditchbanks  (aquatk:  non-food)  and  sugarcane 

Users  of  these  products  who  desire  continued  use  on  crops  or  sites  being  deleted  should  contact  the  applicable 
registrant  before  December  3,  2001  unless  indicated  otherwise,  to  discuss  withdrawal  of  the  application  for  amendment. 
This  180-day  period  will  also  permit  interested  members  of  the  public  to  intercede  with  registrants  prior  to  the  Agency's 
approval  of  the  deletion. 

The  following  Table  2  includes,  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA  Company 
No. 


000228 
000829 
002217 
005905 
062719 
071368 


Company  Name  and  Address 


Riverdale  Chemkal  Co.,  1333  Bun-  Rklge  Partway,  Suite  125A,  Bun-  Rklge,  IL  60521. 
Southem  Agricultural  insectkiides,  Inc.,  Box  218,  Palmetto,  FL  34220. 
PBI/Gordon  Corp.,  Attn:  Craig  Martens,  Box  014090,  Kansas  City,  MO  64101. 
Helena  Chemical  Co.,  6075  Poplar  Ave.,  Suite  500,  Memphis,  TN  38119. 
Dow  Agrosciences  LLC,  9330  Zwnsvilte  Rd,  308/2E225,  Indianapolis,  IN  46268. 
Nufarm,  Inc.,  500  Lower  Lake  Rd.,  St.  Joseph,  MO  64504. 
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in.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
-pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

1.  By  mail:  Registrants  who  choose  to 
withdraw  a  request  for  use  deletion 
must  submit  such  withdrawal  in  writing 
to  James  A.  Hollins,  at  the  address  given 
above,  postmarked  July  6,  2001 

2.  In  Person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Dociunent 
Processing  Desk  (DPD),  Information 
Services  Branch,  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Room  266A,  Crystal 
Mall  2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  DPD  is  open  from 
8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
DPD  telephone  number  is  (703)  305- 
5263. 

3.  Electronically.  You  may  submit 
yoin  withdrawal  request  electronically 
by  e-mail  to:  hollins.james@epa.gov.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
imder  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  May  14.  2001. 

Richard  D.  Schmitt, 

Associate  Director,  Information  Resources 
and  Services  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-13950  Filed  6-5-01;  8:45  a.m.] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1025;  FRL-6785-1] 

Notice  Of  Filing  Pesticide  Petitions  to 
Establisli  Tolerances  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
action:  Notice. 

StiMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  nimiber  PF-1025,  must  be 
received  on  or  before  July  6,  2001. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEIMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1025  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
tles 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entit>',  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  irom 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1025.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1013  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  conmients  to: 
Public  Information  and  Recoids 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
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(7502C),  Office  of  Pesticide  Programs 
(OFF),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resoinces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OFF).  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  cUsk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1025.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docmnent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  binden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
tmder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petitions. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  23,  2001. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petitions 

The  petitioner  summary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  sununary  of  the  petitions 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 


Interregional  Research  Project  Number 
4(IR-4) 

0E6173.  0E6217.  1E6230.  1E6236. 
1E6245.  1E6255. 1E6256.  and  1E6260 

EPA  has  received  pesticide  petitions 
from  the  Interregional  Research  Project 
Number  4  (IR-4).  P.O.  Box  231,  Rutgers 
University,  New  Bnmswick,  NJ  08903 
proposing,  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  part  180  by  establishing 
tolerances  for  residues  of  the 
insecticide,  spinosad  (spinosyn  A  and 
spinosyn  D)  in  or  on  the  following  raw 
agricultural  commodities  (RACs): 

1.  0E6173  proposes  the  establishment 
of  tolerances  for  the  pome  fruit  group  at 
0.2  parts  per  million  (ppm),  and  foilage 
of  legiune  vegetables  at  8.0  ppm. 

2.  0E6217  proposes  the  establishment 
of  a  tolerance  for  asparagus  at  0.02. 

3.  1E6230  proposes  the  establishment 
of  tolerances  for  tree  nut  group,  and 
pistachio  at  0.02  ppm. 

4.  1E6236  proposes  the  establishment 
of  a  tolerance  for  okra  at  0.4  ppm. 

5.  1E6245  proposes  the  establishment 
of  tolerances  for  beet  (garden)  roots  and 
beet  (sugar)  roots  at  0.1  ppm,  cranberry 
at  0.01  ppm,  and  the  leaves  of  root  and 
tuber  vegetable  group  at  10  ppm. 

6.  1E6255  proposes  the  establishment 
of  tolerances  for  the  bushberry  group, 
jimeberry,  lingonberry,  and  salal  at  0.25 
ppm. 

7.  1E6256  proposes  the  establishment 
of  a  tolerance  for  globe  artichoke  at  0.3 
ppm. 

8.  1E6260  proposes  the  establishment 
of  a  tolerance  for  strawberry  at  0.75 
ppm. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  spinosad  in  plants  and  animals  are 
adequately  understood  for  the  purposes 
of  these  tolerances. 

2.  Analytical  method.  There  is  a 
practical  method  (immun.  assay)  for 
detecting  (0.005  ppm]  and  measiuing 
(0.01  ppm)  levels  of  spinosad  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  level  set  for  these 
tolerances.  The  method  has  had  a 
successful  method  tryout  in  EPA's 
laboratories. 

3.  Magnitude  of  residues.  The 
magnitude  of  residues  are  adequately 
understood  for  the  purposes  of  these 
tolerances. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Spinosad  has  low 
acute  toxicity.  The  rat  oral  lethal  dose 
(LD)5o  is  3,738  milligrams/kilograms 
(mg/kg)  (males)  and  >  5,000  mg/kg 
(females);  mouse  oral  LDso  is  >5,000  mg/ 


Federal  Register /Vol.  66,  No.  109  /  Wednesday,  June  6,  2001 /Notices 


30465 


kg;  rabbit  dermal  LD50  is  >5,000  mg/kg; 
and  rat  inhalation  lethal  concentration 
(LC)3o  is  >5.18  mg/L  air.  In  addition, 
spinosad  is  not  a  skin  sensitizer  in 
guinea  pigs  and  does  not  produce 
significant  dermal  or  ocular  irritation  in 
rabbits. 

2.  Genotoxicity.  Short-term  assays  for 
genotoxicity  consisting  of  a  bacterial 
reverse  mutation  assay  (Ames  test),  in 
vitro  assay  for  cytogenetic  damage  using 
the  Chinese  hamster  ovary  cells, 
mammalian  gene  mutation  assay  using 
mouse  lymphoma  cells,  DNA  damage 
and  repair  in  rat  hepatocytes,  and  an  in 
vivo  cytogenetic  assay  in  the  mouse 
bone  marrow  (micronucleus  test)  have 
been  conducted  with  spinosad.  These 
studies  show  a  lack  of  genotoxicity. 

3.  Reproductive  and  developmental 
toxicity.  Spinosad  caused  decreased 
body  weights  in  maternal  rats  given  200 
mg/kg/day  by  gavage  highest  dose  tested 
(HDT).  This  was  not  accompanied  by 
either  embryo,  fetal,  or  developmental 
toxicity.  The  no  observed  adverse  effect 
level  (NOAEL)  for  maternal  and  fetal 
toxicity  in  rats  were  50  and  200  mg/kg/ 
day,  respectively.  A  developmental 
study  in  rabbits  showed  that  spinosad 
caused  decreased  body  weight  gain  and 
a  few  abortions  in  maternal  rabbits 
given  50  mg/kg/day  HDT.  Maternal 
toxicity  was  not  accompanied  by  either 
embryo,  fetal,  or  developmental  toxicity. 
The  NOAEL  for  maternal  and  fetal 
toxicity  in  rabbits  were  10  and  50  mg/ 
kg/ day,  respectively.  In  a  2-generation 
reproduction  study  in  rats,  parental 
toxicity  was  observed  in  both  males  and 
females  given  100  mg/kg/day  HDT. 
Perinatal  effects  (decreased  litter  size 
and  pup  weight)  at  100  mg/kg/day  were 
attributed  to  maternal  toxicity.  The 
NOAEL  for  maternal  and  pup  effects 
was  10  mg/kg/day. 

4.  Subchronic  toxicity.  Spinosad  was 
evaluated  in  13-week  dietary  studies 
and  showed  the  following  NOAELs: 
4.89  and  5.38  mg/kg/day,  respectively 
for  male/female  dogs;  6  and  8  mg/kg/ 
day,  respectively  for  male/female  mice; 
and  33.9  and  38.8  mg/kg/day, 
respectively  for  male/female  rats.  No 
dermal  irritation  or  systemic  toxicity 
occmred  in  a  21 -day  repeated  dose 
dermal  toxicity  study  in  rabbits  given 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  Based  on  chronic 
testing  with  spinosad  in  the  dog  and  the 
rat,  EPA  has  set  a  reference  dose  (RfD) 
of  0.027  mg/kg/day  for  spinosad.  The 
RfD  has  incorporated  a  100- fold  safety 
factor  to  the  NOAELs  found  in  the 
chronic  dog  study  to  account  for 
interspecies  and  intraspecies  variation. 
The  NOAELs  shown  in  the  dog  chronic 
study  were  2.68  and  2.72  mg/kg/day. 
respectively  for  male  and  female  dogs. 


Che  NOAELs  (systemic)  shown  in  the 
rat  chronic/carcinogenicity/ 
neurotoxicity  study  were  9.5  and  12.0 
mg/kg/day.  respectively  for  male  and 
female  rats.  There  was  no  evidence  of 
carcinogenicity  in  an  18-month  mouse 
feeding  study  and  a  24-month  rat 
feeding  study  at  all  dosages  tested.  The 
NOAELs  shown  in  the  mouse 
carcinogenicity  study  were  11.4  and 
13.8  mg/kg/day.  respectively  for  male 
and  female  mice.  A  maximum  tolerated 
dose  was  achieved  at  the  HDT  in  both 
of  these  studies  based  on  excessive 
mortality.  Thus,  the  doses  tested  are 
adequate  for  identifying  a  cancer  risk. 
Accordingly,  a  cancer  risk  assessment  is 
not  needed. 

6.  Animal  metabolism.  There  were  no 
major  differences  in  the  bioavailability 
routes,  rates  of  excretion,  or  metabolism 
of  spinosyn  A  and  spinosyn  D  following 
oral  administration  in  rats.  Urine  and 
fecal  excretions  were  almost  completed 
in  48-hours  post-dosing.  In  addition, 
the  routes  and  rates  of  excretion  were 
not  affected  by  repeated  administration. 

7.  Metabolite  toxicology.  The  residue 
of  concern  for  tolerance  setting  purposes 
is  the  parent  material  (spinosyn  A  and 
spinosyn  D).  Thus,  metabolite  toxicity  is 
not  applicable. 

8.  Endocrine  disruption.  There  is  no 
evidence  to  suggest  that  spinosad  has  an 
effect  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food. 
Previously  for  the  purposes  of  assessing 
potential  dietary  exposure  from  use  of 
spinosad  on  RACs  proposed  within  this 
petition  as  well  as  from  other  existing 
spinosad  crop  uses,  a  Tier  I  assessment 
was  conducted  using  100%  crop  treated 
and  use  of  tolerance  values  within  the 
residue  file.  However,  with  the  proposal 
of  several  new  uses  including  proposals 
from  IR-4,  a  refined  and  more  realistic 
assessment  is  needed.  Information  on 
average  residues,  market  share  and 
when  available  processing  factors 
(specific  to  spinosad  and  commodities) 
has  been  used  to  estimate  dietary 
burden  of  individual  commodities.  The 
theoretical  maximiun  residue 
contribution  (TMRC)  is  obtained  by 
multiplying  estimated  residue  levels  by 
the  consumption  data  which  estimates 
the  amount  of  crops  and  related  food 
consumed  by  various  population 
subgroups.  The  use  of  average  residues 
and  market  share  results  in  a  refinement 
of  the  human  exposure  and  a  safety 
determination  for  the  use  of  spinosad  on 
crops  cited  in  this  summary  that  is 
based  on  a  conservative  exposine 
assessment. 

ii.  Drinking  water.  Based  on  the 
available  envfronmental  studies 


conducted  with  spinosad,  its  properties 
show  little  or  no  mobility  in  soil. 
Therefore,  no  anticipated  exposine  to 
residues  of  spinosad  in  drinking  water 
is  expected.  In  addition,  no  Maximum 
Concentration  Level  (MCL)  has  been 
established. 

2.  Non-dietary  exposure.  Spinosad  is 
cmrently  registered  for  outdoor  use  on 
tinf  and  ornamentals  at  low  rates  of 
application  (0.04  to  0.54  lb  active 
ingredient  per  acre)  and  indoor  use  for 
drywood  termite  control  (extremely  low 
application  rates  used  with  no  occupant 
exposure  expected).  Localized  baits  for 
fire  ants  again  at  low  rates  are  also 
available.  Thus,  the  potential  for  non- 
dietary  exposure  to  the  general 
population  is  considered  negligible. 

D.  Cumulative  Effects 

There  is  no  reliable  information  to 
indicate  that  toxic  effects  produced  by 
spinosad  would  be  cumulative  with 
those  of  any  other  pesticide  chemical. 
Thus,  it  is  appropriate  to  consider  only 
the  potential  risks  of  spinosad  in  an 
aggregate  exposing  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the  refined 
exposure  assumptions  and  the  RfD,  the 
aggregate  exposure  to  spinosad  use  on 
existing  crop  uses  utilizes  5.5%  of  the 
RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  new  crop  uses 
proposed  have  been  included  in  this 
refined  dietary  assessment.  Thus,  it  is 
clear  that  there  is  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposiue  to  spinosad  residues  on 
existing  and  all  pending  crop  uses  listed 
in  this  notice. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
spinosad,  data  from  developmental 
toxicity  studies  in  rats  and  rabbits  and 

a  2-generation  reproduction  study  in 
the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposine  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  and  potential 
systemic  toxicity  of  mating  animals  and 
on  various  parameters  associated  with 
the  well-being  of  pups. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
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threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Based  on 
the  current  toxicological  data 
requirements,  the  data  base  for  spinosad 
relative  to  prenatal  and  postnatal  effects 
for  children  is  complete.  Further,  for 
spinosad,  the  NOAELs  in  the  dog 
chronic  feeding  study  which  was  used 
to  calculate  the  RiD  (0.027  mg/kg/day) 
are  considerably  lower  than  the 
NOAELs  from  the  developmental 
studies  in  rats  and  rabbits  by  a  factor  of 
more  than  ID-fold. 

Concerning  the  reproduction  study  in 
rats,  the  pup  effects  shown  at  the  HDT 
were  attributed  to  maternal  toxicity. 
Therefore,  it  is  concluded  that  an 
additional  uncertainty  factor  is  not 
needed  and  that  the  RfD  at  0.027  mg/kg/ 
day  is  appropriate  for  assessing  risk  to 
infants  and  children. 

In  addition,  the  EPA  has  determined 
that  the  lOX  factor  to  account  for 
enhanced  sensitivity  of  infants  and 
children  is  not  needed  because:  (1)  The 
data  provided  no  indication  of  increased 
susceptibihty  of  rats  or  rabbits  to  in 
utero  andJot  postnatal  exposure  to 
spinosad;  (2)  no  neurotoxic  signs  have 
been  observed  in  any  of  the  standard 
required  studies  conducted;  (3)  the 
toxicology  data  base  is  complete  and 
there  are  no  data  gaps;  and  (4)  exposure 
data  are  complete  or  are  estimated  based 
on  data  that  reasonably  account  for 
potential  exposure. 

Using  the  exposure  assumptions,  the 
percent  dietary  RfD  utilized  by  the 
aggregate  exposure  to  residues  of 
spinosad  on  existing  crop  utilizes  15% 
of  the  chronic  population  adjusted  dose 
(cPAD)  for  children  1  to  6  years  old,  the 
most  sensitive  popidation  subgroup. 
The  new  crop  uses  have  been  included 
in  this  assessment.  Thus,  based  on  the 
completeness  and  reliabihty  of  the 
toxicity  data  and  the  exposure 
assessment,  it  is  concluded  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  spinosad  residues 
on  the  proposed  uses  including  existing 
crop  uses. 

F.  International  Tolerances 

There  is  no  Codex  maximum  residue 
levels  established  for  residues  of 
spinosad  at  this  time. 

[FR  Doc.  01-14253  Filed  06-05-01;  8:45  am] 
aUXMO  CODE  6660-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50879A;  FRL-6784-2] 

Issuance  of  an  Experimental  Use 

PtHlllit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
foUowing  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  piuposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Alan  Reynolds,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  1921 
Jefferson  Davis  Hwy.,  Rm.  9010,  Crystal 
Mall  #2,  Arlington,  VA;  (703)  605-0515; 
e-mail  address:  reynoIds.alan@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particidar  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Qui  /  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
doounent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-50879A.  The  official  record 
consists  of  the  documents  specifically 


referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
doounents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comiments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  niunber  is  (703)  305-5805. 

n.EUP 

EPA  has  issued  the  following  EUP: 

524-EUP-91.  Extension.  Monsanto 
Company,  700  Chesterfield  Parkway 
North,  St.  Louis,  MO  63198.  This  EUP 
allows  the  use  of  181.5  grams  of  the 
plant  pesticide  Bacillus  thuringiensis 
CrylAc  protein  and  the  genetic  material 
necessary  for  its  production  (vector  PV- 
GMBT02)  in  soybean  on  199.7  acres  of 
soybean  to  evaluate  the  control  of 
soybean  looper,  stem  borer,  and 
velvetbean  caterpillar.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas,  Georgia,  Hawaii, 
Illinois,  Indiana,  Iowa,  Kansas, 
Louisiana,  Maryland,  Mississippi, 
Missouri,  North  Carolina,  Pennsylvania, 
Puerto  Rico,  and  Tennessee.  The  EUP  is 
effective  from  May  1.  2001  to  April  30, 
2002.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  will  be 
destroyed  or  used  for  research  purposes 
only. 

Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  this  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 
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DatedrMay  23,  2001. 
Kathleen  F.  Knox, 

Acting  Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  01-13952  Filed  6-5-01;  8:45  am) 
MLUNO  CODE  6560-50-$ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-01-40-E  (Auction  No.  40); 
DA  01-1307] 

Auction  of  Licenses  for  Lower  and 
Upper  Paging  Bands  Postponed  Until 
October  30,  2001 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  postpones 
until  October  30,  2001  the  start  of  the 
upcoming  auction  of  licenses  in  the 
Lower  and  Upper  Paging  Bands 
(Auction  No.  40)  originally  scheduled  to 
begin  on  June  26,  2001.  The  delay  is 
necessary  to  allow  additional  testing  on 
newly  developed  Web-based  software. 
DATES:  Auction  No.  40  is  rescheduled  to 
begin  on  October  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Garland,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommunications  Bureau,  at  (717) 
338-2888;  or  Erik  Salovaara,  Legal 
Branch,  Auctions  and  Industry  Analysis 
Division,  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Public  Notice  released 
May  25,  2001  (Auction  No.  40 
Postponement  Public  Notice).  The 
complete  text  of  the  Auction  No.  40 
Postponement  Public  Notice  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street,  SW,  Washington,  DC.  The 
Auction  No.  40  Postponement  Public 
Notice  may  also  be  piuY:hased  fitjm  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  Inc.),  445  12th  Street,  SW; 
Room  CY-B400,  Washington,  DC  20554, 
(202)  314-3070.  The  Auction  No.  40 
Postponement  Public  Notice  is  also 
available  on  the  Internet  at  the 
Commission's  web  site:  http:// 
www.fcc.gov/wtb/documents.html. 

1.  By  the  Auction  No.  40 
Postponement  Public  Notice,  the 
Wireless  Telecommunications  Bureau 
aimoimces  that  the  start  of  the 
upcoming  auction  of  lower  and  upper 
paging  bands,  scheduled  for  Jime  26, 
2001,  is  postponed  until  Octobef  30, 


2001,  due  to  the  need  for  additional 
testing  on  newly  developed  Web-based 
software.  The  information  provided  in 
previous  public  notices  regarding  the 
auction  remains  unchanged,  with  the 
exception  of  scheduled  dates  and 
deadlines  in  the  Procedures  Public 
Notice,  66  FR  21143  (April  27,  2001). 
Rescheduled  dates  and  deadlines  are: 
Short-Form  Application  (FCC  Form  175) 

Deadline:  September  17,  2001 
Upfront  Payments  Deadline:  October  5, 

2001 
Auction  Start  Date:  October  30,  2001 

Additional  rescheduled  dates  and 
deadlines  will  be  announced  in  a 
subsequent  public  notice. 

2.  The  original  short-form  application 
(FCC  Form  175)  filing  window  for 
Auction  No.  40  closed  on  May  14,  2001, 
at  6  p.m.  ET.  All  applications  submitted 
during  the  original  window  will  be 
deemed  ineffective  and  purged  fitim  the 
FCC's  computer  system.  Any  party  will 
be  permitted  to  submit  an  application 
for  Auction  No.  40  in  accordance  with 
the  new  deadline  stated. 

Federal  Communications  (Commission. 
Margaret  Wiener, 

C/i/e/,  Auctions  6r  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau. 
[FR  Doc.  01-14243  Filed  6-5-01;  8:45  am] 
BHJJNG  COOe  6712-01-U 


FEDERAL  RESERVE  SYSTEM 

Agency  Infonnatlon  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  SutMnisslon  to  OMB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
SUMMARY:  Background.  On  June  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  niunbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 


on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  West — Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829),  OMB  Desk  Officer— 
Alexander  T.  Hunt— Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860). 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
FoUowing  Reports 

1.  Report  title:  Notice  of  Proposed 
Stock  Redemption. 

Agency  form  number:  FR  4008. 

OMB  control  number:  7100-0131. 

Frequency:  On  occasion. 

Reporters:  Bank  holding  companies. 

Armual  reporting  hours:  310  hours. 

Estimated  average  hours  per  response: 
15.5  hours. 

Number  of  respondents:  20. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c))  and  is  not  given 
confidential  treatment. 

Abstract:  The  Federal  Reserve  System 
requires  a  bank  holding  company  (BHC). 
other  than  a  well-run  company,  to  give 
written  notice  to  its  District  Federal 
Reserve  Bank  before  piut:hasing  or 
redeeming  its  equity  securities  if  the 
consideration  paid  for  the  proposed 
redemption  and  other  redemptions  over 
the  preceding  twelve  months  is  10 
percent  or  more  of  the  company's 
consolidated  net  worth.  There  is  no 
reporting  form;  the  BHC  notifies  the 
Federal  Reserve  by  letter  prior  to 
making  the  proposed  redemption.  The 
Federal  Reserve  uses  the  information  to 
fulfill  its  statutory  obligation  to 
supervise  bank  holding  companies. 

2.  Report  title:  Notice  Claiming  Status 
as  an  Exempt  Transfer  Agent. 

Agency  form  number:  FR  4013. 

OMB  control  number:  7100-0137. 

Frequency:  On  occasion. 

Reporters:  Banks,  bank  holding 
companies,  and  trust  companies. 

Annual  reporting  hours:  12  hours. 

Estimated  average  hours  per  response: 
2  hours. 

Number  of  respondents:  6. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (15 
U.S.C.  78q-l(c)(l))  and  is  not  given 
confidential  treatment.  - 
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Abstract:  Banks,  bank  holding 
companies,  and  trust  companies  subject 
to  the  Federal  Reserve's  supervision  that 
are  lowAfolume  transfer  agents 
volimtarily  file  the  FR  4013  notice  on 
occasion  with  Federal  Reserve  Board. 
Transfer  agents  are  institutions  that 
provide  securities  transfer,  registration, 
monitoring,  and  other  specified  services 
on  behalf  of  securities  issuers.  The 
purpose  of  the  notice,  which  is  effective 
until  the  agent  withdraws  it,  is  to  claim 
exemption  from  certain  rules  and 
regulations  of  the  Seciuities  and 
Exchange  Commission  (SEC).  The 
Federal  Reserve  uses  the  notices  for 
supervisory  purposes  because  the  SEC 
has  assigned  to  the  Federal  Reserve 
responsibility  for  collecting  the  notices 
and  verifying  their  acciu^cy  through 
examinations  of  the  respondents.  The 
notice  is  made  by  letter;  there  is  no 
reporting  form. 

3.  Report  title:  Survey  to  Obtain 
Information  on  the  Relevant  Market  in 
Individual  Merger  Cases. 

Agency  form  number:  FR  2060. 

OMB  control  number:  7100-0232. 

Frequency:  On  occasion. 

Reportprs:  Small  businesses  and 
consumers. 

Annual  reporting  hours:  37  hours. 

Estimated  average  hours  per  response: 
10  minutes  for  small  businesses,  6 
minutes  for  consiuners. 

Number  of  respondents:  25  small 
businesses  and  50  consiuners  per 
survey. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  1817(j).  1828  (c),  and  1841  et 
seq.)  and  is  given  confidential  treatment 
(5  U.S.C.  552(b)(4)  and  (b)(6)). 

Abstract:  The  Federal  Reserve  uses 
this  telephone  siuvey  to  determine  the 
soiuces  from  which  small  businesses 
and  consumers  in  a  particular 
geographical  area  obtain  financial 
services.  The  information  is  needed  for 
specific  merger  and  acquisition 
applications  to  determine  relevant 
banking  markets  in  the  analysis  of  local 
market  competition. 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  With  Revision,  of  the  Following 
Reports 

1.  Report  title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  Banks. 

Agency  form  number:  FR  2416. 

OMB  control  number:  7100-0075. 

Frequency:  Weekly. 

Reporters:  U.S. -chartered  commercial 
banks. 

Annual  reporting  hours:  18,850  hovus. 

Estimated  average  hours  per  response: 
7.25  hours. 


Number  of  respondents:  50. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225(a)  and  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

2.  Report  title:  Weekly  Report  of 
Selected  Assets. 

Agency  form  number:  FR  2644. 

OMB  control  number:  7100-0075. 

Frequency:  Weekly. 

Reporters:  U.S.-chartered  commercial 
banks. 

Annuo/  reporting  hours:  66,924  hours. 

Estimated  average  hours  per  response: 
1.17  hours. 

Number  of  respondents:  1,100. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  225(a)  and  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

3.  Report  title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  U.S. 
Branches  and  Agencies  of  Foreign 
Banks. 

Agency  form  number:  FR  2069. 

OMB  control  number:  7100-0030. 

Frequency:  Weekly. 

Reporters:  U.S.  branches  and  agencies 
of  foreign  (non-U.S.)  banks. 

Annual  reporting  hours:  27,891  hours. 

Estimated  average  hours  per  response: 
5.83  hours. 

Number  of  respondents:  92. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248  (a)(2)  and  3105(a)(2))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  FR  2416  is  a  detailed, 
46-item  balance  sheet  that  covers 
domestic  offices  of  large  U.S.-chartered 
commercial  banks.  The  FR  2644  collects 
17  items  covering  investments  and  loans 
plus  total  assets  and  three  memorandum 
items,  two  that  disaggregate  total 
borrowings  between  bank  and  nonbank 
sources  and  one  for  mortgage-backed 
seciuities.  The  FR  2069  is  a  detailed,  28- 
item  balance  sheet  that  covers  large  U.S. 
branches  and  agencies  of  foreign  banks. 
These  reports  are  collected  as  of  each 
Wednesday. 

These  three  volimtary  reports  are 
mainstays  of  the  Federal  Reserve's 
reporting  system  fit)m  which  data  for 
analysis  of  current  banking 
developments  are  derived.  The  FR  2416 
is  used  on  a  stand-alone  basis  as  the 
"large  domestic  bank  series."  The  other 
two  reports  are  samples  for  estimating 
outstandings  for  the  universe,  using  data 
for  benchmarks  £rom  the  quarterly 
commercial  bank  Consolidated  Reports 


of  Condition  and  Income  (FFDEC  031/ 
041;  OMB  No.  7100-0036)  and  the 
Report  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
(FFIEC  002;  OMB  No.7100-0032)  (Call 
Reports).  Data  from  all  three  reports, 
together  with  data  from  other  sources, 
are  used  for  constructing  weekly 
estimates  of  bank  credit,  of  soiures  and 
uses  of  bank  funds,  and  of  a  balance 
sheet  for  the  banking  system  as  a  whole. 
These  estimates  are  used  in  constructing 
the  bank  credit  component  of  the 
domestic  nonfinancial  debt  aggregate. 

The  Federal  Reserve  publisnes  the 
data  in  aggregate  form  in  a  statistical 
release  that  is  followed  closely  by  other 
government  agencies,  the  banking 
industry,  the  financial  press,  and  other 
users.  'This  weekly  H.8  statistical 
release,  "Assets  and  Liabilities  of 
Commercial  Banks  in  the  United 
States,"  provides  a  balance  sheet  for  the 
banking  industry  as  a  whole  and 
disaggregated  by  its  large  domestic, 
small  domestic,  and  foreign  related 
components 

Current  Actions:  The  Federal  Reserve 
has  approved  the  proposed  changes  to 
these  three  reports  to  conform  with  the 
March  31,  2001,  and  June  30,  2001, 
changes  to  the  Call  Reports.  In  addition 
to  these  revisions,  on  die  FR  2416,  the 
Federal  Reserve  approved  a  minor 
redefinition  of  "Commercial  real  estate 
loans"  to  include  loans  seciued  by 
farmland.  The  Federal  Reserve 
determined  that  real  estate  loans 
secured  by  farmland,  ciurently  reported 
in  "All  other  loans  secured  by  real 
estate,"  are  used  primarily  for  the 
financing  of  land  for  production  (a 
commercial  purpose),  rather  than  for 
financing  the  improvements  on  the 
land,  such  as  farmhouses.  Thus,  the 
bulk  of  farm  real  estate  loans  have  a 
commercial,  rather  than  a  residential, 
character. 

These  proposed  changes  to  the  FR 
2416,  FR  2644,  and  FR  2069  will  be 
effective  with  the  reports  for  July  4, 
2001. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  31,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-14138  Filed  6-5-01;  8:45  am] 

BtLUNQ  COOC  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
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§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  Jime  21, 
2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin.  Vice  President) 
104  Marietta  Street,  N.W.,  AUanta, 
Georgia  30303-2713: 

1 .  Albert  McCall  Salem.  Jr.,  Mantabs, 
LLC.,  and  Mantabs  FCB  Trust,  all  of 
Tampa,  Florida;  to  acquire  additional 
voting  shares  of  FCB  Financial,  Inc., 
Tampa,  Florida,  and  thereby  indirectly 
acquire  additional  voting  shares  of  First 
Commercial  Bank  of  Tampa,  Tampa, 
Florida. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  June  1,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-14271  Filed  6-5-01;  8:45  am] 

BOXING  CODE  tt10-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Govemors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
fi'om  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemors  not  later  than  June  29,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 

1.  ABC  Bancorp,  Inc.,  Moultrie, 
Georgia;  to  merge  with  Golden  Isles 
Financial  Holdings,  Inc.,  St.  Simons 
Island,  Georgia,  and  thereby  indirectly 
acquire  voting  shares  of  First  Bank  of 
Bmnswick,  Bnmswick,  Georgia. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  May  31,2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-14139  Filed  6-5-01;  8:45  am] 

BttXINO  CODE  6210-01-S 

Annual  Burden  Estimates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Projects 

Title:  Child  Care  and  Development 
Fund  Annual  Report  (Form  ACF-700). 

OMB  No. :  0980-024 1 . 

Description:  The  Child  Care  and 
Development  Fund  (CCDF)  report 
requests  annual  tribal  aggregate 
information  on  services  provided 
through  the  CCDF  which  is  required  by 
the  Child  Care  and  Development  Block 
Grant  (CCDBG)  Final  Rule  (45  CFR  Parts 
98  and  99).  Tribes  are  required  to 
submit  annual  aggregate  data 
appropriate  to  tribal  programs  on 
children  and  families  receiving  CCDF- 
funds  or  CCDBG  funded  child  care 
services.  The  CCDBG  statute  and 
regulations  also  require  Tribal  Lead 
Agencies  to  submit  a  supplemental 
narrative  as  part  of  the  ACF-700  report. 
This  narrative  describes  general  child 
care  activities  and  actions  in  the  Tribal 
Lead  Agency's  service  area  and  is  not 
restricted  to  CCDF-funded  child  care 
activities.  Instead  this  description  is 
intended  to  address  all  child  care 
available  in  the  Tribal  Lead  Agency's 
service  area.  The  ACF-700  and 
supplemental  narrative  report  will  be 
included  in  the  Secretary's  report  to 
Congress,  as  appropriate,  and  will  be 
shared  with  all  Tribal  Lead  Agencies  to 
inform  them  of  CCDF  or  CCDBG-funded 
activities  in  other  tribal  programs. 

Respondents:  Tribal  CCDF  Programs 
(257  in  total). 


Instrument 


CCDF  Annual  Report 

Estimated  Total  Annual  Burden  Hours 


Number 
of  respondents 


257 


Numt}er  of 

responses  per 

respondent 


1 


Average 
txjrden  hours 
per  response 


35 


Total  burden 
fK>urs 


8.995 
8.995 


In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 


information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade.  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 


should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  May  31,2001. 
BobSargis, 

Reports  Clearance  Officer. 
(FR  Doc.  01-14179  Filed  6-5-01;  8:45  ami 

BILLING  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request;  Proposed 
Projects 

Title:  Low  Income  Home  Energy 
Assistance  Program  (LIHEAP)  Carryover 
and  Reallotment  Report. 

OJWB  No. 0970-0106. 

Description:  The  LIHEAP  statute  and 
regulations  require  LIHEAP  grantees  to 
report  certain  information  to  HHS 
concerning  funds  forwarded  and  funds 
subject  to  reallotment.  The  1994 
reauthorization  of  the  LIHEAP  statute, 
the  Human  Service  Amendments  of 
1994  (Pub.  L.  103-252),  requires  that  the 
carryover  and  reallotment  report  for  one 
fiscal  year  be  submitted  to  HHS  by  the 

Annual  Burden  Estimates 


grantee  before  the  Allotment  for  the  next 
fiscal  year  may  be  awarded. 

We  are  requesting  changes  in  the 
collection  of  data  by  adding  a  form,  the 
Carryover  and  Reallotment  Report  For  . 

FY  20 ,  for  the  collection  of  data 

previously  requested  by  the  Simplified 
Instructions  for  Timely  Obligations  of 

FY  20 LIHEAP  Funds  and  Reporting 

Funds  for  Carryover  and  Reallotment. 
The  addition  of  the  form  will  clarify  the 
information  being  requested  and  ensure 
the  submission  of  all  the  required 
information.  Use  of  the  form  will  be 
volimtary.  It  is  being  added  in  response 
to  numerous  queries  each  year 
concerning  how  to  provide  information. 
It  will  not  add  any  additional  burden  on 
grantees.  Grantees  would  have  the 
option  to  use  another  format. 

Respondents:  State,  Local  or  Tribal 
Govt. 


Instrument 

■    Number  of 
respondents 

Number  of  re- 
sponses per 
raspondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Carryover  and  Reallotment „ 

177 

1 

3 

531 

Estimated  Total  Annual  Burden  Hours: 

531 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attii:  ACF 
Reports  Clearance  Officer.  All  requests 
shoiUd  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  May  31,  2001. 
BobSargis, 

Reports  Clearance  Officer. 

(FR  Doc.  01-14180  Filed  6-5-01;  8:45  am] 

BUJNQ  COOe  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  conunittee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  June  14,  2001,  8:30  a.m.  to  5:30 
p.m.  and  June  15,  2001,  8:30  a.m.  to  3:45 
p.m. 


Location:  Gaithersburg  Hilton,  620 
Perry  Pkwy.,  Gaithersburg,  MD  20877. 

Contact.  Linda  A.  Small  wood.  Center 
for  Biologies  Evaluation  and  Research 
(HFM-302),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-827- 
3514,  or  FDA  Advisory  Committee 
hiformation  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  19516.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  Jime  14,  2001,  the 
following  committee  updates  are 
tentatively  scheduled:  (1)  Sununary  of 
the  Public  Health  Service  Advisory 
Committee  on  Blood  Safety  and 
Availability  meeting,  and  (2)  ciurent 
thinking  on  clinical  trial  design  and 
performance  standards  for  approval  of 
rapid  human  immimodeficiency  virus 
(fflV)  tests.  In  the  morning,  the 
committee  will  hear  presentations,  and 
discuss  cmd  make  recommendations  on 
re-entry  for  donors  deferred  because  of 
HIV  or  hepatitis  C  virus  (HCV)  nucleic 
acid  testing  (NAT)  or  serological  test 
results.  In  the  afternoon,  the  committee 
will  hear  presentations,  and  discuss  and 
make  recommendations  on  the  Clinical 
Laboratory  Improvement  Act  (CLIA) 
criteria  for  invitro  diagnostic  tests:  (1) 
Applicability  of  waivers  to  HTV  rapid 
tests,  and  (2)  revision  of  the  imiform 


Federal  Register /Vol.  66,  No.  109 /Wednesday,  June  6,  2001 /Notices 


30471 


donor  history  questionnaire.  On  Jime 
15,  2001,  the  following  updates  are 
tentatively  scheduled:  Siunmaries  of  the 
Office  of  Blood  Research  and  Review, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  transmissible 
spongiform  encephalopathy  (TSE)  and 
bovine  spongiform  encephalopathy 
(BSE)  action  plans.  In  the  morning,  the 
committee  will  hear  an  informational 
presentation,  and  discuss  and  make 
reconunendations  on  transfusion-related 
acute  lung  injiuy.  In  the  afternoon,  the 
committee  will  hear  presentations  on 
studies  on  leukoreduction  filtration 
failures. 

Procedure:  On  June  14,  2001,  fi^m 
8:30  a.m.  to  5:30  p.m.  and  on  June  15, 
2001,  bom  8:30  a.m.  to  3:45  p.m.,  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  8,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:15 
a.m.  and  10:45  a.m.,  2:30  p.m.  and  3 
p.m.,  and  4:45  p.m.  and  5  p.m.  on  June 
14,  2001;  and  between  approximately 
10:15  a.m.  and  10:45  a.m.,  and  1:45  p.m. 
and  2:15  p.m.  on  June  15,  2001.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  June  8,  2001,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Conunittee  Deliberations:  On 
June  15,  2001,  from  3:15  p.m.  to  3:45 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosiu^ 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  qpmmittee  will  discuss 
reports  of  the  review  of  individual 
research  programs  in  the  Division  of 
Hematology,  Office  of  Blood  Research 
and  Review,  CBER. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  25,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner.      ~ 
|FR  Doc.  01-14286  Filed  6-1-01;  4:12  pm] 

BILLING  CODE  4160-01-.$ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Sp)ecial  Emphasis  Panel, 
Epidetniologic  Studies  of  the  Mayak  and 
Techa  River  Cohorts. 

Dote;  June  6.  2001. 

r/me.  1:00  p.m.  to  3:00  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  8105,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  Lalite  D.  Palekar,  PhD, 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8105,  Bethesda,  MD  20892-7405,  (301)  496- 
7575. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Qancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

.     Dated:  May  24,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14161  Filed  6-5-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Health 

National  Cancer  Institute,  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Training 
Grants. 

£)Ote.June27.2001. 

Time:  6:00  PM  to  7:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Olivia  Preble  Bartlett,  PhD. 
Chief,  Grants  Review  Branch,  Grants  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard,  Room 
8121.  Rockville,  MD  20892-7405,  301/594- 
2501. 

This  notice  is  being  published  less  tiian  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
afTiliation  of  the  interested  pterson. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  30,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14162  Filed  6-5-01;  8:45  am] 

BILLING  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Ultrasound 
Research  Interface. 

Date:  ]uBe\a.  2001. 

Time:  8:00  AM  to  4:00  PM 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Cancer  Institute, 
Conference  Room  E  &  D,  6130  Executive 
Boulevard,  Rockville,  MD  20852. 

Ck}ntact  Person:  Kenneth  L.  Bielat,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8043,  Bethesda, 
MD  20892.  (301)  496-7576. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  May  30,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14163  Filed  6-5-01;  8:45  am) 

BiUJNG  CODE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
General  Clinical  Research  Centers. 

Date.Junel5,  2001. 

Time:  8:00  AM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  John  L.  Meyer,  PhD, 
Deputy  Director,  Office  of  Review,  National 
Center  for  Research  Resources.  National 
Institutes  of  Health.  6705  Rockledge  Drive, 
MSC  7965.  One  Rockledge  Centre.  Room 
6018.  Bethesda.  MD  20892-7965.  301-435- 
0806.  meyerj®ncrr. nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure.  National  Institutes  of 
Health.  HHS) 

Dated:  May  25.  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14159  Filed  6-5-01;  8:45  am] 
BILUNG  CODE  414(H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslteletal  and  Sicin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date.JuneB.  2001. 

Time:  11:00  AM  to  1:45  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Natcher  Building,  Room  5As.25, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases.  Bldg.  45/Room  5as-25h.  Bethesda, 
MD  20892,  (301)  594-^952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  May  25,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14158  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
>  the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 

Cvasion  of  personal  privacy. 
Name  of  Committee:  National  Institute  of 
ental  Health  Special  Emphasis  Panel. 

ZTote;  June  11.2001. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health.  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Martha  Ann  Carey,  PhD., 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH. 
Neuroscience  Center.  6001  Executive  Blvd., 
Room  6151.  MSC  9608.  Bethesda.  MD  20892- 
9608,  301-443-1606. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:May  24,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14160  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
"Medicinal  Chemistry-Synthesis  of  Potential 
Treatment  Agents  for  Cocaine  Addiction". 

Z>ate:  June  13,  2001. 

Time:  9:00  AM  to  5:00  PM. 


Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Eric  Zatman.  Contract 
Review  Specialist,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard.  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547,  (301)  435-1438. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277.  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  May  30,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14164  Filed  &-5-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  ~       - 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pvusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Research  Program  Project. 

Dote:  July  12,2001. 

Time:  1:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-CarUon  Hotel.  1250  S.  Hayes 
SUeet.  Arlington.  VA  22202. 

Contact  Person:  Khursheed  Asghar,  PhD. 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs.  Nationeil  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard.  Room  3158.  MSC 
9547.  Bethesda.  MD  20892-9547,  (301)  443- 
2620. 


Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Health 
Disparities:  E)rug  Use  and  its  Adverse 
Behavioral,  Social,  Medical,  and  Mental 
Health  Consequences. 

Date:  July  19-20.  2001. 

Time:  9:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  7400 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Marina  L:  Volkov,  PhD, 
Health  Scientist  Administrator.  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  National  Institutes 
of  Health.  DHHS,  6001  Executive  Boulevard, 
Room  3158,  MSC  9547.  Bethesda,  MD  20892- 
9547,  (301)  435-1433. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  The 
Transition  from  Drug  Use  to  Addiction: 
Unearthing  the  Switch. 

Date:  July  24-25.  2001. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Key  Bridge  Marriott,  1401  Lee 
Highway.  Arlington,  VA  22209. 

Contact  Person:  Mark  R.  Green.  PhD.  Chief, 
CEASRB,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  DHHS.  Suite  3158.  6001 
Executive  Boulevard,  Bethesda,  MD  20892- 
9547,(301)435-1431. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.  HHS) 

Dated:  May  30.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14165  Filed  6-5-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appyendix  2),  notice, 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  aimended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concmung 
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individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 

Date:  July  19-20.  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS.  Building  101  Conference 
Room,  South  Campus.  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Linda  K.  Bass,  PhD, 
Scientific  Review  Administrator,  Nat'l 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  MD  EC-24,  Research 
Triangle  Park.  NC  27709,  (919)  541-1307. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education:  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  May  30,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14166  Filed  6-5-01;  8:45  am) 

nUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

,  National  Institutes  of  Healtti 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel  Initiative  for  Minority  Student 
Development 

Dote:  July  9-11,2001. 

Time:  8  p.m.  to  5  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Michael  A.  Sesma,  PhD., 
Office  of  Scientific  Review,  NIGMS,  Natcher 
Bldg.,  Room  1AS19H,  45  Center  Drive, 
Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
histitutes  of  Health,  HHS) 

Dated:  May  30,  2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14167  Filed  6-5-01;  8:45  am] 

BaXMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion -of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:Junel2,2001. 

Time:  11.00  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Cdntact  Person:  Harold  M.  Davidson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4216, 
MSC  7814,  Bethesda.  MD  20892,  301/435- 
1776  davidson@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Dote:  June  15,  2001. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurys  Washington  Hotel, 
Washington,  DC  20036. 

Contact  Person:  Joaime  T.  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5218, 
Bethesda,  MD  20892,  (301)  435-1178, 
fujii@drg.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  June  17.  2001. 

Time:  7:30  PM  to  9:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Adam's  Mark  Resorts  and  Hotels, 
1550  Court  Place,  Denver,  CO  80202. 

Contact  Person:  Syed  Amir,  PhD.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  6168,  MSC  7892, 
Bethesda,  MD  20892,  (301)  435-1043 
amirs@csr.nih.gov 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote.  June  17,  2001. 

Time:  7:30  PM  to  10:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Abubakar  A.  Shaikh,  DVM, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1042,  shaikha@csr.nih.gov 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group 
Surgery  and  Bioengineering  Study  Section. 

ZJote;  June  18-19,  2001. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5118, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1172,  nesbittt@csr.nih.gov 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery,  Anesthesiology  and  Trauma  Study 
Section. 

Date:  June  18-19,  2001. 

Time:  8  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

"Place:  Georgetown  Holiday  Inn, 
Kaleidoscope  Room,  2101  Wisconsin  Ave., 
NW.,  Washington,  DC  20007. 

Contact  Person:  Gerald  L.  Becker,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5114, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1170. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Human  Embryology  and  Development 
Subcommittee  1. 
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Date:  June  18-19,  200). 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites.  Chevy  Chase 
Pavilion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington.  DC  20015. 

Contact  Person:  Michael  Knecht.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6176, 
MSC  7892,  Bethesda.  MD  20892.  (301)  435- 
1046. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote:  June  18-19.  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
apphcations. 

Place:  Hay  Adams,  One  Lafayette  Square, 
16th  and  H  Street,  NW.,  Washington.  DC 
20006. 

Contact  Person:  Gillian  Einstein.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5198, 
MSC  7850,  Bethesda,  MD  20892,  301-435- 
4433,  einsteig@csr.nih.gov 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group  Endocrinology  Study  Section. 

Dote.June  18-19,2001. 

Time:  8  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Adam's  Mark  Resorts  and  Hotels, 
1550  Court  Place.  Denver.  CO  80202. 

Contact  Person:  Syed  M.  Amir.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6168, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1043,  amirs@csr.nih.gov 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group 
Metabolism  Study  Section. 

Dote;June  18-19.2001. 

Time:  8:00  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Krish  Krishnan.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6164, 
MSC  7892,  Bethesda.  MD  20892,  (301)  435- 
1041. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group  Alcohol 
and  Toxicology  Subcommittee  1. 

Date:  June  18-19,  2001. 

Time:  8:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Quality  Hotel,  Courthouse  Plaza. 
1200  North  Courthouse  Road.  Arlington,  VA 
22201. 

Contact  Person:  Rass  M.  Shayiq,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda.  MD  20892,  (301)  435- 
2359. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 


Dote;Junel8.  2001. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Adam's  Mark  Resorts  and  Hotels, 
1550  Court  Place.  Denver.  CO  80202. 

Contact  Person:  Ann  A.  Jerkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge Drive,  Room  6154. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
4514. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z?ate:June  18.2001. 

Time:  8:00  AM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Stephen  M.  Nigida,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4112. 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
3565. 

Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group 
Respiratory  and  Applied  Physiology  Study 
Section. 

Date:  June  18-19,  2001. 

Time:  8:30  AM  to  1:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  James  Hotel.  950  24th  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Everett  E.  Simiett,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2178. 
MSC. 7818.  Bethesda.  MD  20892.  (301)  435- 
1016.  sinnett@nih.gov 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group  Radiation  Study 
Section. 

Date:  June  18-20.  2001. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Monarch  Hotel.  2400  M  Street.  NW.. 
Washington,  DC  20037. 

Contact  Person:  Paul  K.  Strudler,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1716. 

Name  of  Committee:  Nutritional  and 
Metabolic  Sciences  Integrated  Review  Group 
Nutrition  Study  Section. 

Date:  June  18-19.  2001. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Adam's  Mark  Resorts  and  Hotels, 
1550  Court  Place,  Denver.  CO  80202. 

Contact  Person:  Sooja  K.  Kim.  PHD.  RD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6178. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435- 
1780. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:June  18.2001. 


Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel.  2033  M  Street. 
NW.,  Washington,  EX:  20036-3305. 

Contact  Person:  Anita  Miller  Sostek.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176, 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
1260. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:June  18,2001. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Lee  Rosen,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  June  18,  2001, 

Time:  5  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Adam's  Mark  Resorts  and  Hotels, 
1550  Court  Place.  Denver.  CO  80202. 

Contact  Person:  Sooja  K.  Kim.  PHD.  RD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6178, 
MSC  7892,  Bethesda,  MD  20892,  (301)  435- 
1780. 

Name  of  Committee:  Integrative, 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group  Integrative, 
Functional  and  Cognitive  Neuroscience  4. 

Date:  June  19-20,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel.  2121  P.  St., 
NW.,  Washington,  DC  20037. 

Contact  Person:  Dan  Kenshalo,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  5176,  MSC 
7844,  Bethesda,  MD  20892,  (301)  435-1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote;  June  19,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Richard  Marcus,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5168, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1245,  richard.marcus@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  S()ecial  Emphasis  Panel. 

D0te;June  19.2001. 

Time:  4  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 
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Contact  Person:  Martin  Slater.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4184. 
MSC  7808.  Bethesda.  MD  20892,  (301)  435- 
1149,  slaterm@csr.nih.gov 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  May  25.  2001. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14157  Filed  6-5-01;  8:45  am) 
BHJJNG  CODE  4140-01-M 


DEPARTMEm*  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  pennit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfex  Drive,  Room  700,  Arlington. 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

Applicant:  AZA  Rhinoceros  Advisory 
Group  on  behalf  of  Sedgwick  Coimty 
Zoo.  Wichita.  KS.  PRT-042888. 

The  applicant  requests  a  permit  to 
import  one  female  black  rhinoceros 
[Dicomis  bicomis)  from  the  Yokohama 
Kanazawa  Zoo.  Japan,  for  the  purpose  of 
enhancement  of  propagation  of  the 
species  through  captive  breeding. 

Applicant:  National  Aviary  in 
Pittsburgh,  Pittsbiu^.  PA,  PRT-040800. 

The  applicant  requests  a  permit  to 
export  viable  eggs  of  captive  bred 
Manchurian  crane  [Grus  japonensis) 
and  white-naped  crane  (Grus  vipio)  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species  through  captive 
breeding  and  re-introduction.  This 
notification  covers  activities  conducted 
by  the  applicant  over  the  next  5  years. 

Applicant:  Gary  Duane  Gust,  Cedar 
Springs.  MI.  PRT-043084. 

The  applicant  requests  a  pennit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  c\illed  from  a  captive  herd 
maintained  imder  the  management 


program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  James  J.  Moore.  Ph.D.. 
University  of  San  Diego.  PRT-039828. 

The  applicant  request  a  permit  to 
import  biological  samples  of 
chimpanzee  [Pan  troglodytes]  collected 
irom  the  wild  in  Tanzania,  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant  for 
a  period  of  five  years. 

Applicant:  Washington  Regional 
Primate  Research  Center.  Seattle.  WA. 
PRT-029665. 

The  applicant  requests  a  permit  to 
import  biological  samples  from 
orangutan  (Pongo  pygmaeus),  siamang 
{Symphalangus  syndactylus),  and 
gibbons  (Hylobates  spp.)  collected  frtim 
captive-held  and  captive-bom 
specimens  in  Indonesia,  for  scientific 
research.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five  year  period. 

Applicant:  Howard  H.  McCutchen. 
Hanlan.  LA.  PRT-043170. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Department  of  Geology  & 
Geophysics.  University  of  Utah,  UT. 
PRT-043260. 

The  applicant  requests  a  permit  to 
import  biological  samples  collected 
from  wild  yellow-footed  rock  wallabies 
(Petrogale  xanthopus)  in  Australia  for 
scientific  research. 

Applicant:  Dr.  Jennifer  Pastorini. 
Dept.  of  Biology,  Southwest  Texas  State 
University,  TX,  PRT-043202. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  a 
collection  currenUy  held  at  the 
University  of  Zurich.  Switzerland,  for 
scientific  research.  The  samples  were 
collected  from  both  wild  and  captive 
non-human  primates  and  represent 
multiple  species  in  the  families 
Lepilemuridae.  Daubentoniidae, 
Indridae,  Cheirogaleidae.  and 
Lemuridae. 

Applicant:  McCarthy  Wildlife 
Sanrtuary.  PL,  PRT-037668. 

The  applicant  requests  a  permit  to 
import  one  captive-bom  male  cheetah 
[Acinonyx  jubatus)  from  DeWildt 
Cheetah  Research  and  Breeding  Centre, 
South  Africa,  for  the  purpose  of  the 
enhancement  of  the  survival  of  the 
species. 


Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisiy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Charles  F.  Mervar, 
Longmont,  CO,  PRT-043244. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  becU  population  in  Canada  for 
personal  use  taken  April,  2001. 

Applicant:  Vaughn  Liljenquist, 
Glendale,  AZ.  PRT-043194. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport-hunted  bom  the  Northern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use  taken  April, 
2001. 

Applicant:  Sead  Dizdarevic,  Far  Hills, 
NJ,  PRT-043241. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-hunted  irom  the  Norwegian  Bay 
polar  bear  population  in  Canada  for 
personal  use  taken  May,  2001. 

Applicant:  Jay  E.  Liiik,  Minong,  WI, 
PRT-042006. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport-himted  from  the  Lancaster  Soimd 
polar  bear  population  in  Canada  for 
personal  use  taken  April,  2001. 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203. 
telephone  703/358-2104  or  fax  703/ 
358-2281.  These  requests  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

The  U.S.  Fish  and  Wildlife  has 
information  collection  approval  from 
0MB  through  Febmary  28,  2001.  OMB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
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requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:May  25,  2001. 

Monica  Farris, 

Senior  Biologist,  Branch  of  Permits.  Office 
of  Management  Authority. 

(FR  Doc.  01-14188  Filed  6-5-01;  8:45  am] 

BILLING  CODE  4310-SS-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availabiiity  of  the  Draft 
Souttiwestem  Willow  Flycatcher 
Recovery  Plan  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Document 

Availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  southwestern  willow  flycatcher 
(Empidonax  traillii  extimus).  The 
breeding  range  of  this  bird  includes 
southern  California,  southern  Nevada, 
southern  Utah.  Arizona,  New  Mexico, 
western  Texas,  southwestern  Colorado, 
and  possibly  extreme  northern  portions 
of  the  Mexican  states  of  Baja,  California 
del  Norte.  Sonora,  and  Chihuahua. 
Within  this  region,  the  species  breeds  in 
dense  riparian  tree  and  shrub 
commimities  associated  with  rivers, 
swamps,  and  other  weUands  including 
lakes  (e.g..  reservoirs).  Most  of  these 
habitats  are  classified  as  forested 
wetiands  or  scrub-shrub  wetlands.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  on  or  before 
October  4,  2001  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  may  obtain  a 
copy  by  contacting  Greg  Beatty,  Arizona 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service.  2321  West 
Royal  Palm  Road.  Suite  103,  Phoenix, 
Arizona.  85021-4951  (602/242-0210). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  this  same 
address.  Comments  and  materials 


received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Beatty  (see  ADDRESSES). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  species  to 
the  point  where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  Draft  Southwestern  Willow 
Flycatcher  Recovery  Plan  describes  the 
status,  current  management,  recovery 
objectives  and  criteria,  and  specific 
actions  needed  to  reclassify  the 
southwestern  willow  flycatcher  from 
endangered  to  threatened,  and  to 
ultimately  delist  it.  The  draft  Plan  was 
developed  by:  Deborah  M.  Finch,  U.S. 
Forest  Service.  Rocky  Mountain 
Research  Station,  Albuquerque.  New 
Mexico  (Team  Leader);  Stephen  I. 
Rothstein.  University  of  California, 
Santa  Barbara.  California  (Vice  Team 
Leader);  Jon  C.  Boren.  New  Mexico  State 
University.  Las  Cmces.  New  Mexico; 
Jerry  L.  Holechek,  New  Mexico  State 
University.  Las  Cruces,  New  Mexico; 
Barbara  E.  Kus,  U.S.  Geological  Survey 
(USGS)  Western  Ecological  Research 
Center.  San  Diego  State  University.  San 
Diego.  California;  Robert  M.  Marshall, 
The  Nature  Conservancy.  Tucson, 
Arizona;  Susan  J.  Sferra,  U.S.  Bureau  of 
Reclamation.  Phoenix,  Arizona;  Mark  K. 


Sogge.  USGS  Forest  and  Rangeland 
Ecosystem  Science  Center.  Colorado 
Plateau  Field  Station.  Flagstaff,  Arizona; 
Julie  C.  Stromberg.  Arizona  State 
University,  Tempe.  Arizona;  Bradley  A. 
Valentine.  California  Department  of  Fish 
and  Game,  Santa  Rosa,  California;  Mary 
J.  Whitfield,  Southern  Sierra  Research 
Center.  Weldon,  California;  Sartor  Or 
Williams  III,  New  Mexico  Department  of 
Game  and  Fish.  Santa  Fe,  New  Mexico; 
and  geographically-based  teams  of 
stakeholders  (Implementation 
Subgroups),  which  include 
representatives  of  Native  American 
Tribes.  State  and  local  governments, 
ranchers,  private  land  owners  and 
managers,  agency  representatives,  and 
others. 

The  southwestern  willow  flycatcher  is 
known  to  currenUy  breed  in  dense 
riparian  vegetation  in  southem 
California,  southem  Nevada,  southem 
Utah.  Arizona,  New  Mexico,  and 
southwestem  Colorado.  Although 
extreme  northwestem  Mexico  and 
western  Texas  are  considered  part  of  its 
breeding  range,  no  nesting  birds  are 
presenUy  known  to  occur  in  these  areas. 
The  dense  riparian  vegetation  that  is 
needed  for  breeding  was  historically 
rare  and  sparsely  distributed,  and  is 
now  more  rare.  Destruction  and 
modification  of  riparian  habitats  have 
been  caused  mainly  by:  reduction  or 
elimination  of  surface  and  subsurface 
water  due  to  diversion  and  groundwater 
pumping;  changes  in  flood  and  fire 
regimes  due  to  dams  and  stream 
channelization;  clearing  and  controlling 
vegetation,  livestock  grazing;  changes  in 
water  and  soil  chemistry  due  to 
disruption  of  natural  hydrologic  cycles; 
and  establishment  of  non-native  plants. 
Concurrent  with  habitat  loss  have  been 
increases  in  brood  parasitism  by  the 
brown-headed  cowbird  (Molothrus  ater] 
and  the  presence  of  nest  predation 
which  inhibits  reproductive  success  and 
further  reduces  population  levels. 
Actions  needed  to  recover  the 
southwestem  willow  flycatcher  are 
those  that  would  increase  and  improve 
breeding  habitat  by  restoring  and/or  re- 
creating natural  physical  and  biotic 
processes  that  influence  riparian 
ecosystems,  and  reducing  other  stresses 
on  the  flycatcher.  Specific  actions 
include:  changing  management  of 
surface  and  groundwater,  including 
fundamental  changes  in  dam  operations, 
and  restoring  flood  cycles;  reducing 
impacts  of  domestic  livestock,  wild 
burros,  and  native  ungulates;  improving 
metapopulation  stability;  securing  long- 
term  protection  of  breeding  habitat; 
managing  exotic  plant  species;  reducing 
brood  parasitism  by  brown-headed 
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cowbirds;  conducting  research  to  refine 
management  practices  and  knowledge  of 
ecology.  The  draft  Plan  will  be  revised 
and  finalized  based  on  comments 
received  during  meetings  with  the 
Implementation  Subgroups,  as  well  as 
comments  received  fi'om  the  public. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Draft  Southwestern  Willow 
Flycatcher  Recovery  Plan.  All  comments 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

■  Dated:Vtay  17,  2001. 
Geoffrey  L.  Haskett, 

Acting  Regional  Director. 

[FR  Doc.  01-14183  Filed  6-5-01;  8:45  am) 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  And  Wildlife  Service 

Environmental  Statements; 
Availability,  Etc:  Incidental  Take 
Permits — Houston  Toad;  Notice  of 
Availability  of  an  Environmental 
Assessment/Habitat  Conservatk>n  Plan 
and  Receipt  of  an  Application  for  a 
Permit  for  the  Incidental  Take  of  the 
Houston  toad  (Bufo  houstonensis) 
During  Construction  of  One  Single- 
family  Residence  on  Approximately  0.5 
Acres  of  the  15.704-acre  Property  on 
Gotler  Trace  Road,  Bastrop  County, 
Texas  (Adams) 

Summary:  Leslie  Adams  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-041 787-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single-family  residence  on 
approximately  0.5  acres  of  the  15.704- 
acre  property  on  Gotier  Trace  Road, 
Bastrop  County,  Texas.  The  Service  has 
prepared  the  Environmental 
Assessment/Habitat  Conservation  Plan 
(EA/HCP)  for  the  incidental  take 
application.  A  determination  of 
jeopardy  to  the  species  or  a  Finding  of 
No  Significant  Impact  (FONSI)  will  not 
be  made  until  at  least  30  days  from  the 


date  of  publication  of  this  nodce.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

Dates:  Written  comments  on  the 
application  should  be  received  on  or 
before  July  6,  2001. 

Addresses:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico,  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas,  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-041 787-0  when  submitting 
comments. 

For  Further  Information  Contact: 
Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 

Supplementary  Information:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circiunstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
piupose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Leslie  Adams  plans  to 
construct  a  single-family  residence  on 
approximately  0.5  acres  of  the  15.704- 
acre  property  on  Gotier  Trace  Road, 
Bastrop  County,  Texas.  This  action  will 
eliminate  0.5  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  property.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $2,000.00  to  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  piupose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Geoffirey  L.  Haskett, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

(FR  Doc.  01-14184  Filed  6-5-01;  8:45  am) 

BNXINO  COOE  4510-S5-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the       ' 
incidental  Take  of  the  Houston  toad 
{Bufo  houstonensis)  During 
Construction  of  One  Single-family 
Residence  on  Approximately  0.5  Acres 
of  the  19.023-acre  Property  on  Turkey 
Run  Road,  Bastrop  County,  Texas 
(Holcomb) 

Summary:  Will  Holcomb  (Applicant) 
has  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  permit  number  TE-041 785-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single-family  residence  on 
approximately  0.5  acres  of  the  19.023- 
acre  property  on  Turkey  Run  Road, 
Bastrop  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat  ' 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  from  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Dates:  Written  comments  on  the 
application  should  be  received  by  July 
6,2001. 

Addresses:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque.  New 
Mexico,  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200.  Austin.  Texas.  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas.  Written  data  or 
comments  concerning  the  application, 
and  EA/HCP  should  be  submitted  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
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TE-041 785-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regidations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Will  Holcomb  plans  to 
construct  a  single-family  residence  on 
approximately  0.5  acres  of  the  19.023- 
acre  property  on  Turkey  Run  Road, 
Bastrop  County.  Texas.  This  action  will 
eliminate  0.5  acres  or  less  of  Houston 
toad  habitat  and  result  in  indirect 
impacts  within  the  property.  The 
Applicant  proposes  to  compensate  for 
this  incidental  take  of  the  Houston  toad 
by  providing  $1,000.00  to  the  National 
Fish  and  Wildlife  Foundation  for  the 
specific  purpose  of  land  acquisition  and 
management  within  Houston  toad 
habitat,  as  identified  by  the  Service. 

Geoffrey  L.  Haskett, 

Acting  Regional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

(FR  Doc.  01-14185  Filed  6-5-01;  8:45  am] 

BtLUNQ  cow  4S10-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of  an 
Application  for  a  Permit  for  the 
Incidental  Take  of  the  Houston  Toad 
{Bufo  houstonensis) 

During  Construction  of  One  Single- 
family  Residence  on  Approximately  0.5 
Acres  of  the  3.015-acre  Property  on 
Cowboy  Loop,  Bastrop  County,  Texas 
(Nicholson). 

Summary:  Don  and  Kate  Nicholson 
(Applicants)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicants  have  been 
assigned  permit  number  TE-041 784-0. 
The  requested  permit,  which  is  for  a 
period  of  5  years,  would  authorize  the 
incidental  take  of  the  endangered 
Houston  toad  (Bufo  houstonensis).  The 
proposed  take  would  occur  as  a  result 
of  the  construction  and  occupation  of 
one  single-family  residence  on 
approximately  0.5  acres  of  the  3.015- 


acre  property  on  Cowboy  Loop,  Bastrop 
County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  until  at  least 
30  days  fi-om  the  date  of  publication  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

Dates:  Written  comments  on  the 
application  should  be  received  on  or 
before  July  6,  2001. 

Addresses:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico.  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  contacting  Clayton  Napier.  U.S.  Fish 
and  Wildlife  Service.  10711  Burnet 
Road.  Suite  200.  Austin,  Texas,  78758 
(512/490-0057).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (8:00  to 
4:30)  at  the  U.S.  Fish  and  Wildlife 
Service.  Austin,  Texas.  Written  data  or 
comments  concerning  the  application 
and  EA/HCP  should  be  submitted  to  the 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Austin,  Texas,  at  the  above 
address.  Please  refer  to  permit  number 
TE-041 784-0  when  submitting 
comments. 

For  Further  Information  Contact: 
Clayton  Napier  at  the  above  U.S.  Fish 
and  Wildlife  Service,  Austin  Office. 

Supplementary  Information:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  under 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to.  and  not  the 
purpose  of,  otherwise  lawful  activities. ' 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant:  Don  and  Kate  Nicholson 
plan  to  construct  a  single-family 
residence  on  approximately  0.5  acres  of 
the  3.015-acre  property  on  Cowboy 
Loop,  Bastrop  County,  Texas.  This 
action  will  eliminate  0.5  acres  or  less  of 
Houston  toad  habitat  and  result  in 
indirect  impacts  within  the  property. 
The  Applicants  propose  to  compensate 
for  this  incidental  take  of  the  Houston 
toad  by  providing  $2,000.00  to  the 
National  Fish  and  Wildlife  Foundation 
for  the  specific  purpose  of  land 
acquisition  and  management  within 


Houston  toad  habitat,  as  identified  by 
the  Service. 

Geoffrey  L.  Haskett, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 

(FR  Doc.  01-14186  Filed  6-5-01;  8:45  am] 

BILUNG  CODE  4S10-S5-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

issuance  of  Permit  for  Marine 
Mammals 

On  April  3,  2001,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
66,  No.  64.  Page  17728.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Stanley  Amt, 
Watervliet.  Ml.  for  a  permit  (PRT- 
040317)  to  import  one  polar  bear  (Ursus 
maritimus)  trophy  taken  from  the 
Lancaster  Sound  population,  Canada  for 
personed  use. 

Notice  is  hereby  given  that  on  May  17, 
2001,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

On  March  13,  2001,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
66.  No.  49.  Page  14593.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert 
Seidelman,  Montgomery.  IL.  for  a 
permit  (PRT-038861)  to  import  one 
polar  bear  (L'rsus  maritimus)  trophy 
taken  from  the  Northern  Beaufort  Sea 
population,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on  May  17, 
2001,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
authorized  the  requested  permit  subject 
to  certain  conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  700,  Arlington, 
Virginia  22203.  Phone  (703)  35fr-2104 
or  Fax (703) 358-2281. 

Dated:  May  25.  2001. 

Monica  Furis, 

Senior  Biologist,  Branch  of  Permits,  Division 
of  Management  Authority. 

(FR  Doc.  01-14187  Filed  6-5-01:  8:45  am) 
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DEPARTMErfT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Ballast  Water  and  Shipping  Committee 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Ballast  Water 
and  Shipping  Conunittee.  The  meeting 
topics  are  identified  in  the 
SUPPLEMENTARY  INFORMATION. 

DATES:  The  Ballast  Water  and  Shipping 
Committee  will  meet  from  9:00  a.m.  to 
3:00  p.m.,  Monday,  June  11,  2001. 
ADDRESSES:  The  Ballast  Water  and 
Shipping  Committee  meeting  will  be 
held  at  the  U.S.  Coast  Guard 
Headquarters,  Room  2415,  2100  Second 
Street,  SW,  Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Mary  Pat  McKeown,  U.S.  Coast 
Guard,  Ballast  Water  and  Shipping 
Conunittee  Chairperson,  at  202-267- 
0500  or  by  e-mail  at 

mmckeown@comdt.uscg.mil;  or  Sharon 
Gross,  Executive  Secretary,  Aquatic 
Nuisance  Species  Task  Force  at  703- 
358-2308  or  by  e-mail  at 
sharon_jross@fws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Ballast  Water  and  Shipping 
Committee.  The  Task  Force  was 
established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (16  U.S.C.  4701- 
4741).  The  Ballast  Water  and  Shipping 
Committee  will  discuss  the 
prioritization  of  research  needs  for 
ballast  water  management  and  the 
document  "Ballast  Water  Treatment 
Residuals,  Enviroiunental  Laws  and 
How  They  May  Relate"  submitted  by 
the  Environmental  Soundness  Working 
Group. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810.  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and  the 
Chairperson  of  the  Ballast  Water  and 
Shipping  Committee  at  the 
Environmental  Standards  Division, 
Office  of  Operations  and  Enviroiunental 
Standards,  U.S.  Coast  Guard  (G-MSO- 
4),  2100  Second  Street.  SW,  Room  1309, 
Washington,  DC  20593-0001.  Minutes 
for  the  meeting  will  be  available  at  these 
locations  for  public  inspection  during 


regular  business  hours,  Monday  through 
Friday. 

Dated:  May  25.  2001. 

Cathleen  I.  Short, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force.  Assistant  Director — Fisheries  and 
Habitat  Conservation. 

[FR  Doc.  01-14148  Filed  6-5-01;  8:45  am) 

BH.UNG  COOC  4310-98-«l 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Notice  of  a  revision  of  a 
ciuTently  approved  collection  (0MB 
Control  Number  1010-0104). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "Certification  for  Not 
Performing  Accounting  for  Comparison 
(Dual  Accounting)." 
DATES:  Submit  written  comments  on  or 
before  August  6,  2001. 
ADDRESSES:  Submit  written  comments 
to  Paid  Knueven,  Regulations  and  FOIA 
Team,  Minerals  Revenue  Management, 
Minerals  Management  Service,  P.O.  Box 
25165.  MS  320B2,  Denver,  Colorado 
80225.  If  you  use  an  overnight  coiuier 
service,  our  courier  address  is  Building 
85,  Room  A-613,  Denver  Federal 
Center,  Denver,  Colorado  80225. 
PUBLIC  COMMENT  PROCEDURE:  Submit 
yoiu-  comments  to  the  addresses  listed 
in  the  ADDRESSES  section,  or  email  your 
comments  to  us  at 

nuin.coininents@mtns.gov.  Include  the 
title  of  the  information  collection  and 
the  OMB  Control  Number  in  the 
"Attention"  line  of  your  comment;  also, 
include  your  name  and  return  address. 
Submit  electronic  comments  as  an 
ASCH  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  email,  contact 
Mr.  Knueven  at  (303)  231-3316.  We  wrill 
post  all  comments  at  http:// 
www.mrm.mins.gov/Laws_R_D/ 
FRNptoce/FRln^oU.htm  for  public 
review. 

We  make  copies  of  the  comments 
available  for  public  review,  including 
names  and  addresses  of  respondents, 
during  regular  business  hours  at  our 


offices  in  Lakewood,  Colorado. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  public  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  conunent.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
.  individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Knueven,  Regulations  and  FOIA  Team, 
phone  (303)  231-3316,  FAX  (303)  231- 
3385,  email  Paul.Knueven@mms.gov.  A 
copy  of  the  ICR  will  be  available  to  you 
without  charge  upon  request.  The  ICR 
will  also  be  posted  to  our  web  site  at 
http://www.mnn.mms.gov/Laws_R_D/ 
FRNotices/FRInfColI.htm  when  we 
submit  the  ICR  to  OMB  for  review  and 
approval. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  for  Not  Performing 
Accounting  for  Comparison  (Dual 
Accounting). 

OhfB  Control  Number:  1010-0104. 

Bureau  Form  Number:  Form  MMS- 
4410. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
Lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  Lands  and  the  OCS, 
collecting  royalties  &t)m  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
We  perform  the  royalty  management 
functions  and  assist  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

Accounting  for  comparison  (dual 
accounting)  is  required  by  the  terms  of 
most  Indian  leases.  To  not  perform  dual 
accounting,  a  lessee  must  certify  on 
Fonn  MMS-4410,  Certification  For  Not 
Performing  Accoimting  For  Comparison, 
that  the  gas  was  never  processed  prior 
to  entering  the  pipeline  with  an  index 
located  in  an  index  zone  or  into  a 
mainline  pipeline  not  in  an  index  zone. 
This  is  a  one-time  certification  that 
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remains  in  effect  until  there  is  a  change 
in  leases  status  or  ownership. 

On  August  10, 1999,  we  published  a 
final  rule  titled  "Amendments  Gas 
Valuation  Regulations  for  Indian 
Leases"  (64  FR  43506)  with  an  effective 
date  of  January  1,  2000.  The  gas 
regulations  apply  to  all  gas  production 
from  Indian  (tribal  or  allotted)  oil  and 
gas  leases  (except  leases  on  the  Osage 
Indian  Reservation).  The  new  rule 
requires  lessees  to  elect  to  perform 
either  actual  dual  accounting,  under  30 
CFR  §  206.176  (64  FR  43506),  or  the 
alternative  methodology  for  dual 
accounting  under  30  CFR  §  206.173  (64 
FR  43506). 

By  Dear  Payor  letter  dated  December 
1, 1999,  we  notified  lessees  to  report  the 
dual  accounting  election  on  a  monthly 
basis  using  new  calculation  method 
codes  04,  Dual  Accounting  (actual  dual 
accounting),  or  05,  Percent  of  Increase 
(alternative  dual  accounting),  on  the 
Report  of  Sales  and  Royalty  Remittance, 
Form  MMS-2014  (OMB  Conti-ol 
Number  1010-0022).  We  are  currenUy 
reengineering  our  business  processes, 
and  as  part  of  this  effort,  we  have 
redesigned  and  streamlined  Form 
MMS-2014,  effective  October  1,  2001 
(OMB  Conti-ol  Number  1010-0140).  The 
revised  Form  MMS-2014  does  not 
contain  the  dual  accounting  election 
information.  Therefore,  we  are  revising 
Form  MMS-4410,  so  that  this  dual 
accounting  election  information 
continues  to  be  reported  to  us.  The 
revised  Form  MMS-4410  will  reduce 
the  payors  burden  of  submitting  the 
dual  accounting  election  on  a  monthly 
basis  on  Form  MMS-2014  to  submitting 
the  information  every  2  years  or 
whenever  the  payor  elects  alternative 
dual  accounting. 

Responses  to  this  dual  accounting 
requirement  are  mandatory  for  all 
Indian  gas  leases  (except  leases  on  the 
Osage  Indian  Reservation),  whether  the 
respondent's  gas  produced  from  an 
Indian  lease  is  processed  or  not. 
Proprietary  information  is  requested  and 
protected,  and  there  are  no  questions  of 
a  sensitive  nature  involved  in  this 
collection  of  information. 
•  Frequency:  On  occasion. 

Estimatecl  Number  and  Description  of 
Respondents:  370  payors  on 
approximately  2,340  Indian  gas  leases. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  1,717 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hoiu  cost"  burdens. 

Comments:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currently  valid  OMB  Control  Number. 
Before  submitting  an  ICR  to  OMB.  PRA 
Section  3506(c)(2)(A)  requires  each 
agency  '**  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information*   *   *"  Agencies  must 
specifically  solicit  comments  to:  (a) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  bidden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
We  will  summarize  written  responses  to 
this  notice  and  address  them  in  our 
subnussion  for  OMB  approval, 
including  any  appropriate  adjustments 
to  the  estimated  burden. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  any  non-hour  cost  burdens  for 
the  information  collection  aspects  of 
Form  MMS-4410.  Therefore,  if  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  aimual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities. 

Generally,  your  estimates  should  not 
include  equipment  or  services 
piutihased:  (i)  before  October  1, 1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach 
(202)  208-7744. 


May  23.2001. 
BarlMra  DMidario, 

Acting  Associate  Director  for  Minerals 

Revenue  Management. 

IFR  Doc.  01-14274  Filed  6-5-01;  8:45  ami 

WLUNO  COOe  4310-INI-W 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 
RIN  1010-ABS7 

Malor  Portion  Prices  and  Due  Dates  for 
Additional  Royalty  Payments  on  Indian 
Gas  Production  in  Designated  Areas 
Not  Assoclatsd  WKti  an  Index  Zone 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  major  portion  prices 
and  corrections. 

SUMMARY:  Final  regulations  for  valuing 
gas  produced  from  Indian  leases, 
published  on  August  10, 1999,  require 
MMS  to  determine  major  portion  values 
and  notify  industry  by  publishing  the 
values  in  the  Federal  Register.  The 
regulations  also  require  MMS  to  publish 
a  due  date  for  industry  to  pay  additional 
royalty  based  on  the  major  portion 
value.  This  notice  provides  the  major 
portion  values  and  due  dates  for 
November  and  December  2000 
production  months.  In  addition,  this 
notice  provides  a  major  portion  price 
and  due  date  for  the  Alabama-Coushatta 
designated  area  for  April  2000,  as  well 
as  corrections  to  Alabama-Coushatta 
major  portion  prices  for  September  and 
October  2000,  and  a  new  due  date  for 
those  months. 

EFFECTIVE  DATE:  January  1 ,  2000. 
ADDRESSES:  See  FOR  FURTHER 
INFORMATION  CONTACT  section  below. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Barder,  Indian  Oil  and  Gas  Compliance 
Asset  Management,  MMS;  telephone. 
(303)  275-7234;  FAX,  (303)  275-7470; 
E-mail,  John.Barder@mms.gov;  mailing 
address.  Minerals  Management  Service, 
Minerals  Revenue  Management,  Indian 
Oil  and  Gas  Compliance  Asset 
Management,  P.O.  Box  25165,  MS 
396G3.  Denver,  Colorado  80225-0165. 
SUPPLEMENTARY  INFORMATION:  On  August 
10, 1999,  MMS  published  a  final  rule 
titled  "Amendments  to  Gas  Valuation 
Regulations  for  Indian  Leases,"  (64  FR 
43506)  with  an  effective  date  of  January 
1,  2000.  The  gas  regulations  apply  to  all 
gas  production  from  Indian  (tribal  or 
allotted)  oil  and  gas  leases  (except  leases 
on  the  Osage  Indian  Reservation). 

The  rule  requires  that  MMS  publish 
major  portion  prices  for  each  designated 
area  not  associated  with  an  index  zone 


30482 


Federal  Register /Vol.  66,  No.  109 /Wednesday.  June  6.  2001 /Notices 


for  each  production  month  beginning 
January  2000  along  with  a  due  date  for 
additional  royalty  payments.  See  30 
CFR  206.174(a)(4)(ii).  If  additional 
royalties  are  due  based  on  a  published 
major  portion  price,  the  lessee  must 


submit  an  amended  Form  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance, 
to  MMS  by  the  due  date.  If  additional 
royalties  are  not  paid  by  the  due  date, 
late  payment  interest  under  30  CFR 
218.54  will  accrue  from  the  due  date 


until  payment  is  made  and  an  amended 
Form  MMS-2014  is  received.  The  table 
below  lists  the  major  portion  prices  for 
all  designated  areas  not  associated  with 
an  Index  Zone  and  the  due  date  for 
payment  of  additional  royalties. 


Gas  Major  Portion  Prices  and  Due  Dates  for  Designated  Areas  not  Associated  with  an  Index  Zone 


MMS-designated  areas 


November  2000 
(MMBtu) 


December  2000 
(MMBtu) 


Due  date 


Alabama-Coushatta  

Bladdeet  Reservation 

Fort  Belknap  _ 

FortBerttroW 

Fort  Peck  Reservation  

Navajo  Altotted  Leases  in  the  Navajo  Reservation 

Rocky  Boys  Reservation  

Turtle  Mountain  Resen/ation  

Ute  Aflotted  Leases  in  the  Uintah  and  Ouray  Reservatkm 
Ute  Trilsal  Leases  in  ttie  Uintah  and  Ouray  Resen/ation  .. 


$4.71 
4.13 
4.52 
2.18 
3.12 
4.51 
3.86 
1.27 
4.43 
4.42 


$6.83 
4.79 
5.33 
3.09 
4.29 
6.34 
5.58 
1.44 
5.60 
5.09 


07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 
07/02/2001 


Gas  Major  Portion  Prices  and  Due  Dates  for  Designated  Areas  Not  Associated  With  an  Index  Zone 

[Corrections/Additions] 


MMS-designated  area 

April  2000 
(MMBtu) 

September 

2000 
(MMBtu) 

October  2000 
(MMBtu) 

Due  date 

Alat>ama-Coushatta  

$2.95 

$4.81 

$5.48 

07/02/2001 

For  information  on  how  to  report 
additional  royalties  due  to  major  portion 
prices,  please  refer  to  our  Dear  Payor 
letter  dated  December  1, 1999. 

Dated:  May  23,2001. 
Barbara  Desiderio, 

Acting  Associate  Director  for  Minerals 
Revenue  Management. 
[PR  Doc.  01-14273  Filed  6-5-01;  8:45  am] 
BIUJNGCOOE  4310-im-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-416  and  731- 
TA-946  (Preliminary)] 

Indivklually  Quick  Frozen  Red 
Raspberries  from  Chile 

agency:  United  States  bitemational 
Trade  Commission. 

ACTION:  Institution  of  countervailing 
duty  and  antidimiping  investigations 
and  scheduling  of  preliminary  phase 
investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  countervailing  duty  investigation 
No.  701-TA-416  (Preliminary)  and 
antidumping  investigation  No.  731-TA- 
948  (Preliminary)  under  sections  703(a) 
and  733(a)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671b(a)  and  1673b(a))  (the  Act) 


to  determine  whether  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Chile  of  individually 
quick  frozen  red  raspberries,  provided 
for  in  subheading  0811.20.20  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be 
subsidized  by  the  Government  of  Chile 
and  sold  in  the  United  States  at  less 
than  fair  value.  Unless  the  Department 
of  Commerce  extends  the  time  for 
initiation  pursuant  to  sections 
702(c)(1)(B)  or  732(c)(1)(B)  of  the  Act 
(19U.S.C.1671a(c)(l)(B)or 
1673a(c)(l)(B)),  the  Commission  must 
reach  preliminary  determinations  in 
countervailing  duty  and  antidumping 
investigations  in  45  days,  or  in  this  case 
by  July  16,  2001.  The  Commission's 
views  are  due  at  the  Department  of 
Commerce  within  five  business  days 
thereafter,  or  by  July  23,  2001. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  May  31,  2001. 


FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  May  31,  2001,  by  the  IQF  Red 
Raspberry  Fair  Trade  Committee, 
Washington,  DC. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
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sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federid  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  countervailing  duty  and 
antidumping  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  dt  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these 
investigations  available  to  authorized 
applicants  representing  interested 
parties  (as  defined  in  19  U.S.C.  1677(9)) 
who  are  parties  to  the  investigations 
under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
.in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  under  the  APO. 

Coniierence 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  June  21,  2001,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Jim  McClure 
(202-205-3191)  not  later  than  June  18, 
2001 ,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  June  26,  2001,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 


file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Comniission's  rules. 

Issued:  June  1,  2001. 
By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  01-14289  Filed  6-5-01;  8:45  am] 

BILUNQ  COOe  7020-(a-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services 

Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  reinstatement  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired;  COPS  MORE  (Making  Officer 
Redeployment  Effective)  '98  Progress 
Report. 

The  Department  of  Justice,  Office  of 
Qjmmunity  Oriented  Policing  Services, 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  14,  2001  (Vol  66, 
page  14937),  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  July  6,  2001.  This 


process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biuden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DO J),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1220, 1331 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20503. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimction  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the     ~~ 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  information 

(1)  Type  of  Infonnation  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection:  COPS 
MORE  (Making  Officer  Redeployment 
Effective)  '98  Progress  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  COPS  037/01.  Office  of 
Community  Oriented  Policing  Services, 
U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  state.  Local  or  Tribal 
Government  Agencies  that  have 
received  funding  under  the  COPS 
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MORE  '98  grant  program  are  required  to 
respond. 

The  information  collected  on  the 
COPS  MORE  '98  Progress  Report  is 
necessary  track  summary  data  on  the 
characteristics  of  the  civilians  hired, 
and/or  the  requirement  purchased  writh 
COPS  funding  and  to  monitor  the 
progress  of  the  grantee  in  implementing 
their  COPS  MORE  '98  Grant,  hi 
addition,  submission  of  the  COPS 
MORE  '98  Progress  Report  will  assist 
the  COPS  Office  in  identifying 
recipients  which  may  be  in  need  of 
technical  assistance  concerning  the 
proper  utilization  of  their  COPS  MORE 
'98  Grant  Award. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  avemge  respondent  to 
respond:  COPS  MORE  '98  Progress 
Report:  Approximately  1,830 
respondents,  at  5  hours  per  respondent 
(including  record-keeping). 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  approximated  number  of 
burden  hours  associated  with  this 
information  collection  is  9,150  hours.  If 
additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  hiformation 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1220, 
National  Place,  1331  Peimsylvania 
Avenue  NW.  Washington,  DC  20530. 

E)ated:  May  31,2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  01-14172  Filed  6-5-01;  8:45  am) 

BtUJNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  hiformation  collection 
Under  Review;  Request  to  Enforce 
Affidavit  of  Financial  Support  and 
hitent  to  Petition  for  custody  for  Public 
Law  97-359  Amerasian. 

The  Department  of  Justice, 
hnmlgration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  imtil  August  6,  2001. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

(2)  Evaluate  the  acciuBcy  of  the 
agencies  estimate  of  the  binden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
coUeiction  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Request  to  Enforce  Affidavit  of 
Financial  Support  and  hatent  to  Petition 
for  Custody  for  Public  Law  97-359 
Amerasian. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the     • 
Department  of  Justice  sponsoring  the 
collection:  Form  1-363.  Adjudications 
Division,  hnmigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  used  to 
determine  whether  an  Affidavit  of 
Financial  Support  and  Intent  to  Petition 
for  Legal  Custody  requires  enforcement. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  30  minutes  (.50 
hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  25  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4034,  425  I  Street,  NW., 


Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  1331  Peimsylvania  Avenue, 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  May  29,  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  01-14260  Filed  6-5-01;  8:45  am) 

BILLING  CODE  4410-10-«l 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Alien  Crewman  Landing 
Permit. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  August  6,  2001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is 
necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of 
the  proposed  collection  of 
information,  including  the  validity 
of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those 
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who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical, 
or  other  technological  collection 
techniques  or  other  forms  of 
information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 
Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurrenUy  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  Alien 
Crewman  Landing  Permit, 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-95  A&B.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  used  by  the 
INS  in  compliance  with  Sections  251 
and  252  of  the  Immigration  and 
Nationality  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  433,000  responses  at  5  minutes 
(.083  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  35,939  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Stiwt,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  Washington,  DC 
20530. 

Dated:  May  29,  2001. 

Richard  A.  Sloan,  .. 

Department  Clearance  Officer,  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 

[FR  Doc.  01-14261  Filed  6-5-01;  8:45  ami 

BILUNG  CODE  4410-10-«l 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Alien  Change  of  Address 
Card. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  subnutted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  vdll  be  accepted  for 
sixty  days  until  August  6,  2001. 

Written  comments  and  suggestions 
from  the  public  and  aifected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is 
necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical 
utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burdenTof 
the  proposed  collection  of 
information,  including  the  validity 
of  the  methodology  and 
assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those 
who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  or  other 
technological  collection  techniques 
or  other  forms  of  information 
technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Alien 
Change  of  Address  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection :  Form  AR-1 1 .  Records 
Operations,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 


Households.  Section  265  of  the 
Immigration  and  Nationality  Act 
requires  aliens  in  the  United  States  to 
inform  the  Immigration  and 
Naturalization  Service  of  any  change  of 
address.  This  form  provides  a 
standardized  format  for  compliance. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250,000  responses  at  5  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
20,750  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Sti^et.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  also  be  directed  to  Mr.  Richard  A. 
Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  National  Place 
Building,  Washington,  DC  20530. 

Dated:  May  31,2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 
(FR  Doc.  01-14262  Filed  6-5-01;  8:45  am) 

BILUNO  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information 
Collection  Under  Review;  Application 
for  Stay  of  Deportation  or  Removal. 

The  Department  of  Justice, 
Immigration  and  Natinalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
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public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  August  6,  2001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is 
necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical 
utiliW; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of 
the  proposed  collection  of 
information,  including  the  validity 
of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those 
who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical, 
or  other  technological  collection 
techniques  or  other  forms  of 
information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

Title  of  the  Form/Collection: 
Application  for  Stay  of  Deportation  or 
Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-246.  Detention  and 
Deportation,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by  the 
Immigration  and  Natiualization  Service 
to  determine  the  eligibility  of  an 
applicant  for  stay  of  deportation  or 
removal. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,000  annual  burden  hoius. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 


Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  National  Place 
Building,  Washington,  DC  20530. 

Dated:  May  31.2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice;  Immigration  and  Naturalization 
Service. 

(FR  Doc.  01-14263  Filed  6-5-01;  8:45  am) 
BMJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Information 
Collection  Under  Review;  Notice  to 
Student  or  Exchange  Visitor. 

The  Department  of  Justice, 
Immigration  and  Natiu^ization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  August  6,  2001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  to  Student  or  Exchange  Visitor. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-515.  Adjudications 
Division,  Immigration  and 
Natvualization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  will  be  used  to 
notify  students  or  exchange  visitors 
admitted  to  the  United  States  as 
nonimmigrants  that  they  have  been 
admitted  without  required  forms  and 
that  they  have  30  days  to  present  the 
required  forms  and  themselves  to  the 
appropriate  office  for  correct  processing. 

(5)  An  estimate  of  the  total  number  o/ 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  5  minutes 
(.083  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  249  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Richard  A. 
Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United'States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  Suite  1220,  National  Place 
Building,  Washington,  DC  20530. 
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Dated:  May  31,2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  offustice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  01-14264  Filed  6-5-01;  8:45  am] 
nUJNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

United  States  Employment  Service  & 
America's  Labor  Market  Information 
System;  ET  Handt>ool(  No.  406  (ETA 
9002  Data  Preparation  Handtioolc),  and 
Vets  200  Report  and  Specifications; 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
■  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensiu^  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  we  are 
soliciting  comments  concerning  the 
proposed  revisions  to  the  collection  of 
the  ETA  9002  and  VETS  200  Reports  in 
accordance  with  the  ET  Handbook  406 
(ETA  9002  Data  Preparation  Handbook), 
-and  the  VETS  200  Specifications, 
respectively.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
August  6,  2001. 

ADDRESSES:  Send  comments  to  ^ay 
Gilbert,  Chief,  Division  of  United  States 
Employment  Service  &  ALMIS,  U.S. 
Department  of  Labor,  Office  of  Career 
Transition  Assistance,  200  Constitution 
Avenue,  NW.,  Room  C-4514, 
Washington,  DC  20210,  telephone:  202- 
693-3428  (this  is.  not  a  toll-free  nimiber) 
facsimile:  202-693-2874  (this  is  not  a 
toll-fr«e  number),  e-mail: 
ggilbert@doleta  .gov. 


SUPPLEMENTARY  INFORMATION: 
L  Background: 

The  ET  Handbook  No.  406  (ETA  9002 
Data  Preparation  Handbook)  provides 
instructions  for  completing  the  ETA 
9002  Reports.  The  ETA  9002  Reports 
collect  information  on  the  activities 
administered  by  the  public  labor 
exchange  in  each  State  and  on  the 
outcomes  attributable  to  these  activities. 
The  VETS  200  Report  and 
Specifications  collect  information  on 
the  labor  exchange  activities  provided  to 
veterans  by  Disabled  Veterans'  Outreach 
Program  (DVOP)  specialists  and  Local 
Veterans'  Employment  Representatives 
(LVER's)  within  the  public  labor    ' 
exchange  in  each  State.  We  are  revising 
the  ET  Handbook  No.  406  (ETA  9002 
Data  Preparation  Handbook)  and  VETS 
200  Report  and  Specifications  to  reflect 
current  federal  reporting  requirements 
and  to  provide  for  the  reporting  of 
performance  outcome  information 
derived  using  the  labor  exchange 
performance  measures. 

In  2000,  we  initiated  the  development 
of  a  labor  exchange  performance 
measurement  system  which  would 
consist  of  three  elements:  (1)  labor 
exchange  performance  measures,  (2) 
data  collection  and  reporting     . 
procedures,  and  (3)  procedures  for 
establishing  expected  levels  of 
performance.  A  Federal-State 
workgroup  consisting  of  representatives 
from  the  Employment  and  Training 
Administration  (ETA),  fifteen  State 
agencies,  the  National  Association  of 
State  Workforce  Agencies  (NASWA), 
and  the  Veterans'  Employment  and 
Training  Service  (VETS)  met  three  times 
during  2000  to  develop  the  framework 
of  a  labor  exchange  performance 
measurement  system. 

On  August  14,  2000,  we  published 
proposed  labor  exchange  performance 
measures  in  the  Federal  Register  (65  FR 
49708,  et  seq.).  Based  on  consideration 
of  comments  received,  we  have 
established  four  performance  measures 
for  the  public  labor  exchange,  as 
published  in  the  Federal  Register  on 
May  31,  2001. 

At  the  third  of  its  meetings,  the  labor 
exchange  performance  measurement 
system  workgroup  recommended 
revisions  to  the  reporting  requirements 
for  the  public  labor  exchange.  We  have 
revised  the  ET  Handbook  No.  406  (ETA 
9002  Data  Preparation  Handbook)  to 
allow  for  the  reporting  of  performance 
outcome  information  derived  from  the 
labor  exchange  perforifiance  measures, 
based  on  consideration  of  the 
workgroup's  recommendations  and  to 
reflect  cmrent  Federal  reporting 
requirements. 


Services  provided  by  DVOPs  and 
LVERs  to  veterans  as  part  of  the  public 
labor  exchange  are  reported  on  the 
VETS  200  Report— distinct  from  the 
ETA  9002  Reports.  The  VETS  200 
Report  and  Specifications  are  revised  to 
account  for  current  Federal  reporting 
requirements  and  to  allow  for  reporting 
on  services  provided  by  DVOP  and 
LVER  staff.  The  VETS  200  Report  and 
Specifications  mirror  and  are 
compatible  with  those  for  the  ETA  9002 
Reports.  Both  the  ET  Handbook  No.  406 
and  the  VETS  200  Report  and 
Specifications  are  available  at 
www.workforcesecurity.doleta.gov/ 
news/news.asp  or  by  contacting  the 
office  listed  in  the  addressee  section  of 
this  notice. 

Information  is  collected  on  the  ETA 
9002  and  VETS  200  Reports  under  the 
following  authority: 

A.  Wagner-Peyser  Act  sec.  3(a),  29 
U.S.C.  49b(a) 

The  Secretary  shall  assist  in 
coordinating  the  State  public 
employment  services  throughout  the 
country  and  in  increasing  their 
usefulness  by  developing  and 
prescribing  minimum  standards  of 
efficiency,  assisting  them  in  meeting 
problems  peculiar  to  their  localities, 
promoting  uniformity  in  their 
administrative  and  statistical 
procedures,  furnishing  and  publishing 
information  as  to  opportunities  for 
employment  and  other  information  of 
value  in  the  operation  of  the  system, 
and  maintaining  a  system  for  clearing 
labor  between  the  States. 

B.  Wagner-Peyser  Act  sec.  3(c)(2),  29 
U.S.C.  49b(c) 

The  Secretary  shall — 
(2)  assist  in  the  development  of 
continuous  improvement  models  for 
such  nationwide  system  that  ensurg 
private  sector  satisfaction  with  the 
system  and  meet  the  demands  of  job 
seekers  relating  to  the  system.  .« 

C.  Wagner-Peyser  Act  sec.  7(b),  29 
U.S.C.  49f(b) 

Ten  percent  of  the  sums  allotted  to 
each  State  pursuant  to  section  49e  of 
this  title  shall  be  reserved  for  use  in 
accordance  with  this  subsection  by  the 
Governor  of  each  such  State  to 
provide — 

(1)  performance  incentives  for  public 
employment  service  offices  and 
programs,  consistent  with  performance 
standards  established  by  the  Secretary, 
taking  into  account  direct  or  indirect 
placements  (including  those  resulting 
from  self-directed  job  search  or  group 
job  search  activities  assisted  by  such 
offices  or  programs),  wages  on  entered 
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employment,  retention,  and  other 
appropriate  factors. 

D.  Wagner-Peyser  Act  sec.  10(c).  29 
U.S.C.  49i(c) 

Each  State  receiving  funds  under  this 
Act  shall — 

(1)  make  such  reports  concerning  its 
operations  and  expenditures  in  such 
form  and  containing  such  information 
as  shall  be  prescribed  by  the  Secretary, 
and 

(2)  establish  and  maintain  a 
management  information  system  in 
accordance  with  guidelines  established 
by  the  Secretary  designed  to  facilitate 
the  compilation  and  analysis  of 
programmatic  and  financial  data 
necessary  for  reporting,  monitoring  and 
evaluating  purposes. 

E.  Wagner-Peyser  Act  sec.  13(a),  29 
U.S.C.  491(a) 

The  Secretary  is  authorized  to 
establish  performance  standards  for 
activities  under  this  Act  which  shall 
take  into  account  the  differences  in 
priorities  reflected  in  State  plans. 

F.  Wagner-Peyser  Act  sec.  15(e)(2)(I),  29 
U.S.C.  49l-2(e)(2)(I) 

(e)  State  responsibilities. — 
(2)  Duties. — In  order  to  receive 
Federal  financial  assistance  under  this 
section,  the  State  agency  shall — 
(I)  utilize  the  quarterly  records 
described  in  section  2871(f)(2)  of  this 
title  to  assist  the  State  and  other  States 
in  measuring  State  progress  on  State 
performance  measures. 

G.  Provisional  Guidance  on  the 
Implementation  of  the  1997  Standards 
for  Federal  Data  on  Race  and  Ethnicity, 
Executive  Office  of  the  President.  Office 
of  Management  and  Budget  (66  PR 
3829-3831);  and  "Revisions  to  the 
Standards  for  Maintaining,  Collecting, 
and  Presenting  Federal  Data  on  Race 
and  Ethnicity,  (62  PR  58781-58790). 

IL  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 


•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

in.  Current  Actions 

We  have  revised  the  elements  of 
services  and  outcomes  required  to  be 
reported  by  category  of  job  seeker  on  the 
ETA  9002  to  better  reflect  the  services 
provided  by  the  modem  labor  exchange 
and  to  meet  ciurent  Federal  data 
collection  requirements.  The  revised 
ETA  9002  now  provides  for  the 
reporting  of  employment  outcomes  of 
job  seekers,  including  veterans,  as  well 
as  the  job  seeker  and  employer  customer 
satisfaction  scores.  Because  emplo3niient 
outcome  information  is  dependent  on 
unemployment  insurance  (UI)  wage 
record  data,  it  will  not  be  available  at 
the  same  time  as  information  on  the 
number  of  job  seekers  who  are 
registered  job  seekers  or  who  receive 
labor  exchange  services.  Therefore, 
outcome  information  for  job  seekers  and 
veterans  will  be  collected  on  separate 
reports  from  information  on  services. 
Also,  data  elements  required  to  be 
reported  about  job  openings  employers 
list  with  the  labor  exchange  are  revised 
to  be  consistent  with  the  Occupational 
Information  Network — Standard 
Occupational  Classification  (0*NET- 
SOC)  system  and  the  North  American 
Industry  Classification  System  (NAICS). 
We  are  eliminating  the  VETS  300  and 
Manager's  Report.  No  changes  are  being 
proposed  for  these  items  and  VETS  is 
handling  these  items  separate. 

Listed  below  is  a  description  of  the 
information  that  will  be  collected  on 
each  of  the  proposed  ETA  9002  and 
VETS  200  reports: 

ETA  9002  A:  Services  to  Job  Seekers. 
ETA  9002  B:  Services  to  Veterans. 
ETA  9002  C:  Performance  Outcomes- 
Job  Seekers. 
ETA  9002  D:  Performance  Outcomes — 

Veterans. 
ETA  9002  E:  Job  Openings  Received  by 

Occupation  (0*NET-SOC)  and 

Industry  (NAICS). 
VETS  200  A:  DVOP  Quarterly  Report. 
VETS  200  B:  LVER  Quarterly  Report. 
VETS  200  C:  DVOP/LVER  Quarterly 

Report. 

The  employment  outcomes  of 
registered  job  seekers  will  be  derived  by 
matching  their  Social  Security  Numbers 
with  employment  information 
contained  in  State  databases,  including 
the  UI  wage  record  database,  the  State 


Directory  of  New  Hires  (SDNH) 
database,  or  any  other  records  the  State 
agency  may  have  access  to  that  reliably 
indicate  entry  into  employment.  We 
anticipate  that  State  agencies  will  have 
the  option  of  using  the  wage  record 
interchange  system  (WRIS)  to  obtain  UI 
wage  record  information  from  other 
States  as  this  system  is  implemented. 

We  propose  to  implement  a  rolling 
four-quarter  reporting  period  for  the 
labor  exchange  performance 
measurement  system.  For  the  job  seeker 
and  veterans  reports,  cohorts  of 
registered  job  seekers  are  identified 
according  to  their  quarter  of  registration 
or  beginning  of  a  new  registration  year. 
States  submit  information  on  the 
Services  to  Job  Seekers  (ETA  9002  A) 
and  Services  to  Veterans  (ETA  9002  B) 
reports  forty-five  days  following  the 
completion  of  each  calendar  quarter. 
The  reports  include  information  on  the 
number  of  active  job  seekers  and  the 
services  provided  to  them  during  the 
four  quarter  reporting  period.  Data  on 
performance  outcomes,  to  be  reported 
on  the  Performance  Outcomes:  Job 
Seekers  (ETA  9002  C)  and  Performance 
Outcomes:  Veterans  (ETA  9002  D) 
reports,  often  will  not  be  available  until 
several  quarters  after  a  job  seeker  has 
registered  with  the  labor  exchange. 
States  report  information  on  the  ETA 
9002  C  and  D  reports  forty-five  days 
following  the  completion  of  the  quarter 
in  which  outcome  data  become 
available  for  four  consecutive  cohorts  of 
registered  job  seekers.  As  outcome  data 
become  available  for  different 
performance  measures  at  different 
times,  the  cohorts  of  registered  job 
seekers  for  which  data  are  being 
reported  are  identified  on  the  reports 
next  to  each  performance  measure. 
(Note:  during  transition  to  the  new 
reporting  system,  it  may  be  necessary  to 
report  less  than  four  consecutive 
quarters  of  data  until  the  system  is  fully 
implemented). 

This  system  of  reporting  will  provide 
program  managers  with  the  most  current 
information  available  for  program 
management,  while  also  allowing  for 
performance  outcome  information  to  be 
paired  with  information  on  services  for 
purposes  of  evaluation,  once  complete 
information  on  a  particular  cohort 
becomes  available.  The  rolling  four 
quarter  reporting  period  will  provide 
program  managers  and  other  users  of 
labor  exchange  information  with  the 
most  current  data  available  for  a  one- 
year  period  of  time,  during  any  quarter 
of  the  year.  This  system  of  reporting  also 
will  diminish  the  impact  of  seasonal 
variations  in  the  reports'on  services  or 
outcomes  by  always  including  each  of 
the  four  calendar  quarters  in  any 
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particular  reporting  period.  Once 
complete  information  for  the  four 
cohorts  registering  during  a  particular 
program  year  becomes  available,  final 
program  year  reports  may  then  be 
assembled.  This  information  will  then 
be  used  to  assess  a  State's  success  in 
meeting  its  performance  goals. 

ETA  and  VETS  intend  to  begin 
transition  to  use  of  the  proposed 


reporting  procedures  in  the  ET 
Handbook  No.  406  (ETA  9002  Data 
Preparation  Handbook)  and  VETS  200 
Report  and  Specifications  during  PY 
2001,  with  the  reporting  procediues  in 
the  proposed  handbook  being  followed 
no  later  than  July  1,  2002.  State  agencies 
will  be  encoiu'aged  to  submit  the  ETA 
9002  and  VETS  200  reports 
electronically. 


Type  of  Review:  Revision 

Agency:  Employment  and  Training 
Administration. 

Title:  ETA  9002  and  VETS  200. 

OMB  Number:  1205-0240. 

Recordkeeping:  2  years. 

Affected  Public:  State  Government. 

Total  Respondents:  54  States  and 
territories. 


Cite/reference 

Total  re- 
sportdents 

Frequency 

Total  re- 
sponses 

Average  min- 
utes per  re- 
sponse 

Burden  hours 

ETA9002A 

54 
54 
54 
54 
54 
53 
53 
53 

Quarterly 

Quarterly 

Quarterly 

Quarterly 

Quarterly 

Quarterly 

Quarterly 

Quarterly 

216 
216 
216 
216 
216 
212 
212 
212 

480 
480 
480 
480 
480 
480 
480 
480 

1728 

ETA  9002B :. 

1728 

ETA  9002C  

1728 

ETA9002D  

1728 

ETA9002E 

1728 

VETS200A  

1696 

VETS200B  

1696 

VETS200C  

1696 

Totals 

1716 

13728 

Total  Burden  Cost  (capital/startup): 
$20,000. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  May  25,  2001. 
Grace  A.  Kilbane, 

Administrator,  Office  of  Workforce  Security. 
[FR  Doc.  01-14189  Filed  6-5-01;  8:45  am] 
BUUNQ  CODE  4S10-3O-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (01-066)] 

NASA  Advisory  Council;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  Thursday,  June  28,  2001,  8  a.m. 
to  1  p.m.;  and  Friday,  Jxme  29,  2001, 
8:15  a.m.  to  2  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street,  SW..  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Dakon,  Code  Z,  National 


Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0732. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Thursday,  June  28,  2001,  from  1  p.m.  to 
5  p.m.  in  accordance  with  5  U.S.C. 
552b(c)9(B),  to  hear  briefings  on  the  FY 
2003  Performance  Plan.  Friday,  June  29, 
2001,  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  OMB  Perspectives  on  Budget 

•  Space  Laimch  Initiative  Update 

•  Space  Station  Update 

•  Committee/TaskForce/Working  Group 
Reports 

•  Discussion  of  Findings  and 
Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
schediding  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  June  1,  2001. 
Beth  M.  McCormick, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  01-14283  Filed  6-5-01;  8:45  ami 

BILUNO  CODE  7510-01-P 


NATIONAL  COUNCIL  ON  DISABIUTY 

Advisory  Committee  Meeting/ 
Conference  Caii 

agency:  National  Council  on  Disability 

(NCD). 

summary:  This  notice  sets  forth  the 

schedule  of  the  forthcoming  meeting/ 

conference  call  for  a  working  group  of 


NCD's  advisory  committee — 
International  Watch.  Notice  of  this 
meeting  is  required  under  section 
10(a)(l)(2)  of  the  Federal  Advisory 
Committee  Act  (P.L.  92-463). 

International  Watch:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  Foreign 
Policy  Team  on  developing  policy 
proposals  that  will  advocate  for  a 
foreign  policy  that  is  consistent  with  the 
values  and  goals  of  the  Americans  with 
Disabilities  Act. 

Work  Group:  International 
Convention  on  the  Human  Rights  of 
People  with  Disabilities. 
DATE  AND  TIME:  June  29,  2001,  12:00 
p.m.-l:00p.m.  EDT. 
FOR  INTERNATIONAL  WATCH  INFORMATION, 
contact:  Kathleen  A.  Blank,  Attorney/ 
Program  Specialist,  NCD,  1331  F  Street 
NW.,  Suite  1050,  Washington,  DC 
20004;  202-272-2004  (Voice),  202-272- 
2074  (TTY),  202-272-2022  (Fax). 
kblank@ncd.gov  (e-mail). 

Agency  Mission:  NCD  is  an 
independent  federal  agency  composed 
of  15  members  appointed  by  the 
President  of  the  United  States  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportxmity  for  all 
people  with  disabilities,  regardless  of 
the  nature  of  severity  of  the  disability; 
and  to  empower  people  with  disabilities 
to  achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

This  committee  is  necessary  to 
provide  advice  and  recommendations  to 
NCD  on  international  disability  issues. 
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We  currently  have  balanced 
membership  representing  a  variety  of 
disabling  conditions  from  across  the 
United  States. 

Open  Meetings/Conference  Calls:  This 
advisory  committee  meeting/conference 
call  of  NCD  will  be  open  to  the  public. 
However,  due  to  fiscal  constraints  and 
staff  limitations,  a  limited  number  of 
additional  lines  will  be  available. 
Individuals  can  also  participate  in  the 
conference  call  at  the  NCD  office.  Those 
interested  in  joining  this  conference  call 
should  contact  the  appropriate  staff 
member  listed  above. 

Records  will  be  kept  of  all 
International  Watch  meetings/ 
conference  calls  and  will  be  available 
after  the  meeting  for  public  inspection 
at  NCD. 

Signed  in  Washington,  DC,  on  May  31, 
2001. 

Jeffirey  T.  Rosen, 

General  Counsel  and  Director  of  Policy. 
[FR  Doc.  01-14142  Filed  6-5-01;  8:45  am] 

BRUNO  COOE  6S20-MA-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  tha  Arts 

Combinad  Arts  Advisory  Panal 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  three  meetings  of  the 
Combined  Arts  Advisory  Panel  to  the 
National  Council  on  the  Arts  will  be 
held  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  as  follows: 

Media  Arts  (Creativity  and 
Organizational  Capacity  categories): 
June  26-27,  2001,  Room  716.  A  portion 
of  this  meeting,  from  1:45  p.m.  to  2:45 
p.m.  on  June  27th,  will  be  open  to  the 
public  for  policy  discussion.  The 
remaining  portions  of  this  meeting,  from 
9:00  a.m.  to  6:30  p.m.  on  Jime  26th  and 
27th,  and  from  9:00  a.m.  to  1:45  p.m. 
and  2:45  p.m.  to  5:30  p.m.  on  June  28th, 
will  be  closed. 

Music,  Section  A  (Creativity  and 
Organizational  Capacity  categories):  Jidy 
9-12,  2001,  Room  716.  A  portion  of  this 
meeting,  from  11:00  a.m.  to  12:30  p.m. 
on  July  12th,  will  be  open  to  the  public 
for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9:00  a.m. 
to  6:00  p.m.  on  July  9th-llth  and  from 
9:00  a.m.  to  11:00  a.m.  and  12:30  p.m. 
to  3:00  p.m.  on  JiUy  12th,  will  be  closed. 

Presenting  (Creativity  and 
Organizational  Capacity  categories):  July 
16-17.  2001,  Room  716.  A  portion  of 
this  meeting,  from  9:45  to  11:45  a.m.  on 


Jidy  17th,  will  be  open  to  the  pubhc  for 
policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9:00  a.m. 
to  5:30  p.m.  on  July  16di,  and  from 
9:00-9:45  a.m.  and  11:15  a.m.  to  12:30 
p.m.  on  July  17th,  will  be  closed. 

Music,  Section  B  (Creativity  and 
Organizational  Capacity  categories):  July 
23-25,  2001,  Room  714.  A  portion  of 
this  meeting,  from  2:00  p.m.  to  2:30  p.m. 
on  Jidy  25th,  will  be  open  to  the  public 
for  policy  discussion.  The  remaining 
portions  of  this  meeting,  from  9:00  a.m. 
to  6:00  p.m.  on  July  23rd-24th  and  from 
9:00  a.m.  to  2:00  p.m.  and  3:30  p.m.  to 
4:30  p.m.  on  Jidy  25th,  will  be  closed. 

The  closed  portions  of  these  meetings 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foimdation  on  the  Arts  and  the 
Hiunanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
22,  2001,  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels  that 
are  open  to  the  public,  and,  if  time 
allows,  may  be  permitted  to  participate 
in  the  panel's  discussions  at  the 
discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5691. 

May  31.  2001. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  01-14191  Filed  6-5-01;  8:45  am) 

BHJJNO  COOE  7S37-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237, 50-249, 50-254  and 
50-265] 

Exelon  Ganaratlon  ComfMny,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25,  issued  to  Exelon 
Generation  Company,  LLC,  (EGC,  or  the 
licensee),  for  the  operation  of  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
respectively,  located  in  Grundy  County, 
Illinois,  and  Facility  Operating  License 
Nos.  DPR-29  and  DPR-30,  issued  to 
EGC,  for  operation  of  the  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
respectively,  located  in  Rock  Island 
Coimty,  Illinois. 

The  proposed  amendment,  requested 
by  letter  dated  February  22,  2001,  as 
supplemented  by  letter  dated  May  4, 
2001 ,  woidd  revise  the  technical 
specifications  to  reduce  the  reactor 
vessel  water  level — low  scram  and 
isolation  setpoints  by  eight  inches. 

Before  issuance  oi\he  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Does  the  Proposed  Change  Involve  a 
Significant  Increase  in  the  Probability 
or  Consequences  of  an  Accident 
Previously  Evaluated? 

The  vessel  water  level — low  scram 
and  isolation  functions  are  not  involved 
in  the  initiation  of  accidents  or 
transients.  Therefore,  reducing  the 
allowable  value  for  these  functions  does 
not  affect  the  probability  of  an  accident 
previously  evaluated. 
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Reducing  the  allowable  value  for  the 
vessel  water  level — low  scram  and 
isolation  functions  does  not  affect  the 
consequences  of  the  previously 
evaluated  transients  and  accidents, 
since  other  reactor  protection  and 
engineered  safeguards  functions  are 
designed  to  be  ti^e  primary  functions 
that  initiate  to  mitigate  these  events. 
These  functions  include  the  EGGS 
initiation  signals  that  occur  on  low-low 
water  level  and  high  drywell  pressure 
and  the  containment  isolation  signals 
that  occur  on  high  steam  line  flow  and 
low  steam  line  pressure.  Therefore  thfe 
consequences  of  previously  evaluated 
transients  and  accidents  are  not  affected 
by  the  proposed  changes. 

Does  the  Proposed  Change  Create  the 
Possibility  of  a  New  or  Different  Kind 
of  Accident  From  Any  Accident 
Previously  Evaluated? 

The  proposed  change  to  reduce  the 
allowable  value  for  the  vessel  water 
level — low  scram  and  isolation 
functions  does  not  involve  a  plant 
equipment  change  or  affect  the  purpose 
of  the  scram  and  isolation  functions. 
Therefore  the  proposed  change  does  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

Does  the  Proposed  Change  Involve  a 
Significant  Reduction  in  a  Margin  of 
Safiety? 

Reducing  the  allowable  value  for  the 
vessel  water  level — low  scram  and 
isolation  functions  does  not  affect  the 
consequences  of  the  previously 
evaluated  transients  and  accidents, 
since  other  reactor  protection  and 
engineered  safeguards  functions  are 
designed  to  be  the  primary  functions 
that  initiate  to  mitigate  these  events. 
These  functions  include  the  EGGS 
initiation  signals  that  occur  on  low-low 
water  level  and  high  drywell  pressure 
and  the  containment  isolation  signals 
that  occiu'  on  high  steam  line  flow  and 
low  steam  line  pressure.  All  of  the 
results  of  these  analyses  remain  within 
the  required  acceptance  criteria. 
Therefore,  the  margin  of  safety  is  not 
reduced  for  any  event  evaluated. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRG's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  6,  2001,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 


Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRG  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/mdex.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRG  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdr@nrc.gov.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  oy  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


30492 


Federal  Register / Vol.  66,  No.  109 / Wednesday,  June  6,  2001 /Notices 


sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  mu§t  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportxmity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  and  to  Mr.  Robert 
Helfrich,  Senior  Counsel,  Nuclear,  Mid- 
West  Regional  Operating  Group,  Exelon 
Generation  Company,  LLC,  1400  Opus 
Plaoe,  Suite  900,  Downers  Grove, 
Illinois,  60515,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  22,  2001,  as 
supplemented  by  letter  dated  May  4, 
2001 ,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
docimients  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397^209,  301- 
415—4737  or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  May,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Stewart  N.  Bailey, 
Project  Manager,  Section  2,  Project 
Directorate  HI,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-14268  Filed  6-5-01:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

In  the  Matter  of  PPL  Susquehanna, 
LLC,  Allegheny  Electric  Cooperative, 
Inc.  (Susquehanna  Steam  Electric 
Station,  Units  1  and  2);  Order 
Approving  Application  Regarding 
Proposed  Corporate  Restructuring 

I 

PPL  Susquehanna,  LLC  (PPL 
Susquehaima  or  the  licensee),  owns  90 
percent  and  Allegheny  Electric 
Cooperative,  Inc.,  owns  10  percent  of 
the  Susquehanna  Steam  Electric  Station 
(SSES),  Units  1  and  2,  located  in 
Luzerne  County,  Pennsylvania.  PPL 
Susquehanna  exclusively  operates  the 
facility. 

PPL  Susquehanna  is  a  wholly  owned, 
direct  subsidiary  of  PPL  Generation, 
LLC,  which  is  a  wholly  owned,  direct 
subsidiary  of  PPL  Energy  Funding 
Corporation.  PPL  Energy  Funding 
Corporation  is  a  wholly  owned,  direct 
subsidiary  of  PPL  Corporation,  the 
ultimate  parent  of  PPL  Susquehanna. 


PPL  Susquehanna  and  Allegheny 
Electric  Cooperative.  Inc..  jointly  hold 
Facility  Operating  Licenses  Nos.  NPF- 
14  for  SSES  Unit  1  and  NPF-22  for 
SSES  Unit  2.  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC  or  the 
Conunission)  pursuant  to  part  50  of 
Tide  10  of  the  Code  of  Federal 
Regulations  (10  CFR  part  50)  on  July  17, 
1982,  and  March  23. 1984,  respectively. 

n 

Pursuant  to  Section  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.80,  PPL  Susquehanna  filed  an 
application  dated  March  6,  2001,  which 
was  supplemented  by  a  submittal  dated 
April  4.  2001  (collectively  herein 
referred  to  as  the  application), 
requesting  the  Commission's  consent  to 
the  indirect  transfer  of  the  SSES  Units 
1  and  2  licenses,  to  the  extent  held  by 
PPL  Susquehanna,  in  connection  with 
the  proposed  corporate  restructuring  of 
PPL  Susquehanna's  parent  organization 
involving  the  addition  of  PPL  Energy 
Supply.  LLC.  as  an  intermediary, 
indirect  parent  of  PPL  Susquehanna. 
The  application  does  not  involve 
Allegheny  Electric  Cooperative,  Inc. 

Upon  completion  of  the  restructuring, 
PPL  Energy  Supply,  LLC,  will  become  a 
wholly  owned,  direct  subsidiary  of  PPL 
Energy  Funding  Corporation  and  the 
direct  parent  of  PPL  Generation,  LLC. 
PPL  Susquehanna,  therefore,  will 
become  an  indirect  wholly  owned 
subsidiary  of  PPL  Energy  Supply,  LLC. 
No  physical  changes  to  the  SSES 
facilities  or  operational  changes  are 
proposed  in  the  application.  PPL 
Susquehanna,  the  SSES  Units  1  and  2 
licensee  authorized  to  operate  and 
maintain  the  facility,  and  PPL 
Susquehanna  and  Allegheny  Electric 
Cooperative.  Inc.,  the  licensed  owners  of 
SSES  Units  1  and  2,  will  continue  to  be 
so  following  the  restructuring.  No  direct 
transfer  of  the  license  will  result  from 
the  planned  restructuring.  Notice  of  this 
request  for  approval  was  published  in 
the  Federal  Register  on  April  25,  2001 
(66  FR  20839).  No  hearing  requests  or 
written  comments  were  received. 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  submitted  in  the 
application  and  other  information 
before  the  Commission,  the  NRC  staff 
has  determined  that  the  proposed 
restructuring  of  PPL  Susquehanna's 
parent  organization  described  above 
will  not  affect  the  qualifications  of  PPL 
Susquehanna  as  a  holder  of  the  SSES 
Units  1  and  2  licenses,  and  that  the 
indirect  transfer  of  the  licenses,  to  the 
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extent  effected  by  the  restructuring,  is 
otherwise  consistent  with  applicable 
provision  of  laws,  regulations,  and 
orders  issued  by  the  Commission 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  by 
a  safety  evaluation  dated  May  25,  2001. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2201(b),  2201(i),  and  2234:  and 
10  CFR  50.80.  It  is  hereby  ordered  that 
the  application  regarding  the  indirect 
license  transfer  referenced  above  is 
approved  subject  to  the  following 
condition: 

Should  the  corporate  restructuring 
described  above  not  be  completed  by 
June  1.  2002.  this  Order  shall  become 
null  and  void,  provided,  however,  upon 
application  and  for  good  cause  shown, 
such  date  may  be  extended. 

This  Order  is  effective  upon  issuance. 

IV 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
March  6,  2001,  the  supplemental 
submittal  dated  April  4,  2001,  and  the 
safety  evaluation  dated  May  25,  2001, 
which  are  available  for  inspection  at  the 
Commission's  Public  Document  Room, 
U.S.  Nuclear  Regulatory  Commission, 
One  White  Flint  North.' Room  0-1  F21. 
11555  Rockville  Pike.  Rockville.  MD 
20852-2738,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  [http:// 
www.NRC.gov). 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Conunission. 
David  B.  Matthews, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  01-14267  Filed  6-5-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Public  Meeting  of  the 
Interagency  Steering  Committee  on 
Radiation  Standards 

AGENCIES:  Nuclear  Regulatory 
Commission  and  Environmental 
Protection  Agency. 
ACTION:  Notice  of  public  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  meeting 
of  the  Interagency  Steering  Committee 
on  Radiation  Standards  (ISCORS)  on 
June  21.  2001.  in  Rockville.  Maryland. 


The  purpose  of  ISCORS  is  to  foster  early 
resolution  and  coordination  of 
regulatory  issues  associated  with 
radiation  standards.  Agencies 
represented  on  ISCORS  include  the 
NRC.  U.S.  Environmental  Protection 
Agency,  U.S.  Department  of  Energy, 
U.S.  Department  of  Defense,  U.S. 
Department  of  Transportation,  the 
Occupational  Safety  and  Health 
Admhustration  of  the  U.S.  Department 
of  Labor,  and  the  U.S.  Department  of 
Health  and  Human  Services.  The  Office 
of  Science  and  Technology  Policy,  the 
Office  of  Management  and  Budget,  and 
a  State  Department  representative  may 
be  observers  at  meetings.  The  objectives 
of  ISCORS  are  to:  (1)  Facilitate  a 
consensus  on  allowable  levels  of 
radiation  risk  to  the  public  and  workers; 
(2)  promote  consistent  and  scientifically 
sound  risk  assessment  and  risk 
management  approaches  in  setting  and 
implementing  standards  for 
occupational  and  public  protection  bom 
ionizing  radiation;  (3)  promote 
completeness  and  coherence  of  Federal 
standards  for  radiation  protection;  and 
(4)  identify  interagency  radiation 
protection  issues  and  coordinate  their 
resolution.  (SCORS  meetings  include 
presentations  by  the  chairs  of  the 
subcommittees  and  discussions  of 
current  radiation  protection  issues. 
Committee  meetings  normally  involve 
pre-decisional  intra-govemmental 
discussions  and,  as  such,  are  normally 
not  open  for  observation  by  members  of 
the  public  or  media.  One  of  the  four 
ISCORS  meetings  each  year  is  open  to 
all  interested  members  of  the  public. 
There  will  be  time  on  the  agenda  for 
members  of  the  public  to  provide 
comments.  Summaries  of  previous 
ISCORS  meetings  are  available  at  the 
ISCORS  web  site,  www.iscors.org  and 
the  final  agenda  for  the  June  meeting 
will  be  posted  on  the  site  shorUy  before 
the  meeting. 

DATES:  The  meeting  will  be  held  from  1 
p.m.  to  5  p.m.  on  Thursday.  June  21. 
2001. 

ADDRESSES:  The  meeting  will  be  held  in 
the  NRC  auditorium,  at  Two  White  Flint 
North,  11545  Rockville  Pike,  Rockville, 
Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jfunes  Kennedy,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washin^on,  DC  20555,  telephone  301- 
415-6668;  fax  301-415-5398;  E-mail 
jekl@NRC.GOV. 

SUPPLEMENTARY  INFORMATION:  Visitor 
parking  around  the  NRC  building  is 
limited;  however,  the  NRC  auditorium 


is  located  adjacent  to  the  White  Flint 
Metro  Station  on  the  Red  Line. 

Dated  at  Rockville,  MD,  this  29th  day  of 
May.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  Essig. 

Chief,  Environmental  and  Performance 
Assessment  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(FR  Doc.  01-14269  Filed  6-5-01;  8:45  am] 

BILUNQ  COOC  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  ttie 
Subcommittee  on  Plant  License 
Renewal;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
License  Renewal  will  hold  a  meeting  on 
June  22,  2001,  Room  T-2B3. 11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Friday,  June  22, 
2001 — 1:00  p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  discuss  the 
need  for  revising  10  CFR  Part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants."  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and- 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 


30494 


Federal  Register /Vol.  66,  No.  109 /Wednesday,  June  6.  2001 /Notices 


Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Sam  Ehiraiswamy  (telephone  301/415- 
7364)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occiirred. 

Dated:  May  31,  2001. 

James  E.  Lyons, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

|FR  Doc.  01-14266  Filed  6-5-01;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Re«ease  No.  34-44368;  File  No.  SR-NYSE- 
00-31] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  Yoric  Stock  Exchange,  Inc.  To 
Amend  Rule  36.30  and  Rule  104A.50 

May  30.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder.^ 
notice  is  herebv  given  that  on  July  3, 
2000.  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  submitted  an  amendment 
to  the  proposed  rule  change  on  May  21. 
2001.3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 


■15U.S.C.  78s(b)(l). 

n7CFR240.19b-». 

'The  Exchange  submitted  a  new  Form  19b-4, 
which  replaces  and  supersedes  the  original  filing  in 
its  entirely  ("Amendment  No.  1").  Amendment  No. 
1  withdraws  the  proposed  amendments  to  NYSE 
Rule  36.20  in  the  original  filing  that  would  have 
permitted  certain  off-floor  communications  by 
members  on  the  floor.  The  NYSE  has  staled  that 
these  amendments  will  be  subject  to  a  separate 
filing.  Amendment  No.  1  also  amends  proposed 
NYSE  Rule  36.30A  to  clarify  the  manner  in  which 
Exchange  specialists  may  communicate  proprietary 
orders  in  foreign  specialty  stock  from  their  post  to 
off-floor  broker-dealers.  Finally.  Amendment  No.  1 
amends  proposed  NYSE  Rule  36.30C  to  include  in 
the  definition  of  foreign  security  depositary  shares 
that  represent  a  foreign  company's  publicly  traded 
security. 


proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SulMtance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  NYSE  Rule  36.30, 
concerning  communications  frt)m 
specialists'  posts  on  the  floor  of  the 
Exchange,  and  NYSE  Rule  104A.50, 
concerning  specialists  reporting 
requirements.  The  text  of  the  proposed 
rule  change  is  set  forth  below.  Deletions 
are  in  brackets.  Additions  are  in  italics. 

Rule  36    Communications  Between 
ExcJiange  and  Memliers'  Offices 

***** 

.30    Specialist  Post  Wires— [With  the 
approval  of  the  Exchange,  a  specialist  unit 
may  maintitin  a  telephone  line  at  its  stock 
trading  post  location  to  the  off-Floor  offices 
of  the  specialist  unit  or  the  unit's  clearing 
firm.  Such  telephone  connection  shall  not  be 
used  for  the  purpose  of  transmitting  to  the 
Floor  orders  for  the  purchase  or  sale  of 
securities,  but  may  be  used  to  enter  options     • 
or  futures  hedging  orders  through  the  unit's 
off-Floor  office  or  the  unit's  clearing  firm,  or 
through  a  member  (on  the  floor)  of  an  options 
or  futures  exchange.) 

A.  With  the  approval  of  the  Exchange,  a 
specialist  unit  may  maintain  a 
communication  link  at  its  stock  trading  post 
location: 

1 .  To  the  off-Floor  office  of  the  specialist 
unit  or  the  unit's  clearing  firm  which  may  be 
used  for  the  purpose  of  entering  options  and 
futures  hedging  orders,  and  orders  in  a 
foreign  security: 

2.  To  a  member  (on  the  Floor)  of  an  options 
or  futures  exchange  for  the  purpose  of 
entering  options  and  futures  hedging  orders; 

3.  To  an  automated  trading  system 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  J  934  (a 
"registered  broker-dealer")  or  under  the 
auspices  of  a  registered  broker-dealer  or 
under  the  auspices  of  a  foreign  broker-dealer 
subject  to  and  in  accordance  with  Rule  15a- 
6  under  the  Securities  Exchange  Act  of  1934 
("Rule  15a-6")for  the  purpose  of  entering 
orders  in  a  foreign  security:  and 

4.  To  a  registered  broker-dealer  or  a  foreign 
broker-dealer  subject  to  and  in  accordance 
with  Rule  ISaSfor  the  purpose  of  entering 
orders  in  a  foreign  security. 

B.  No  such  communication  link  shall  be 
used  for  the  purpose  of  transmitting  to  the 
Floor  orders  for  the  purchase  or  sale  of 
securities. 

C.  For  purposes  of  the  Rule,  a  foreign 
security  is  a  security  traded  on  the  Exchange 
which  is  a  foreign  ordinary  security,  a 
depositary  receipt  or  a  depositary  share  that 
represents  a  foreign  company's  publicly 
traded  security.  A  specialist  registered  in  the 
depositary  receipt  or  share  may  enter  an 
order  either  in  such  security  or  the  related 
ordinary  security.  A  specialist  registered  in 
the  ordinary  security  may  enter  an  order  in 
such  security,  or  where  applicable,  a  related 
depositary  receipt  or  share. 


Rule  104A    Specialists — General 

***** 

.50    Equity  Trading  Reports — Every 
specialist  (including  relief  specialists)  must 
keep  a  record  of  purchases  and  sales  initiated 
on  the  Floor  (including  purchases  and  sales 
resulting  from  commitments  or  obligations  to 
trade  issued  from  the  Exchange  through  ITS 
or  any  other  Application  of  the  system),  in 
stocks  in  which  he  is  registered,  for  an 
account  in  which  he  has  an  interest. 
Specialists  must  also  maintain  records  of 
purchases  and  sales  in  the  Exchange's  off- 
hours  trading  sessions.  Such  record  must 
show  the  sequence  in  which  each  transaction 
actually  took  place,  the  time  thereof,  and 
whether  such  transaction  was  at  the  same 
price  or  in  what  respect  it  was  at  a  different 
price  in  relation  to  the  immediately 
preceding  transaction  in  the  same  stock.  The 
price  designations  for  transactions  made  in 
another  market  center  through  ITS  or  any 
other  applications  of  the  System  are  to  be 
determined  from  the  immediately  preceding 
transaction  price  on  the  Exchange  at  the  time 
the  commitment  or  obligation  to  trade  is 
issued.  Specialists  and  relief  specialists  are 
required  to  report  such  transactions  in  such 
.  automated  format  and  with  such  frequency  as 
may  be  prescribed  by  the  Exchange. 
Paragraph  2104.12  sets  forth  circumstances 
under  which  specialists  who  maintain 
investment  accounts  in  specialty  stocks  are 
required  to  submit  an  equity  trading  data 
report. 

Options  trading  data  reports — Every 
specialist  (including  relief  specialists)  must 
keep  a  record  of  all  options  purchases  and 
sales  to  hedge  his  speciality  stock  positions 
as  permitted  by  Rule  105  and  must  report 
such  transactions  in  such  automated  format 
and  with  such  frequency  as  may  be 
prescribed  by  the  Exchange. 

Foreign  securities  reports — Every  specialist 
(including  relief  specialists)  must  keep  a 
record  of  all  purchases  and  sales  of  foreign 
securities  (as  defined  in  Rule  36.30)  for  an 
account  in  which  he  has  an  interest. 
Specialists  and  relief  specialists  are  required 
to  report  such  transactions  in  such 
automated  format  and  with  such  frequency 
as  may  be  prescribed  by  the  Exchange. 

Inquiries. — Inquiries  in  connection  with 
these  reports  should  be  addressed  to  Market 
Surveillance,  11  Wall  Street.  10th  Floor, 
telephone  656-6755. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  W  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piirpose 

NYSE  Rule  36  (communications 
Between  Exchange  and  Members' 
Offices)  governs  the  establishment  of 
telephone  or  electronic  communications 
between  the  Exchange  trading  floor  and 
any  other  location.  The  Exchange 
proposes  to  amend  Rule  36  with  respect 
to  communication  links  between 
specialist  posts  and  off  floor  locations. 

Specialists  Post  Wires.  NYSE  Rule 
36.30  governs  the  use  of  telephone  lines 
at  a  specialist  imit's  post.  The  nde 
ciirrently  permits  telephone  lines  from 
the  post  to  the  unit's  off-floor  offices 
and  to  the  unit's  clearing  firm.  The  rule 
also  permits  specialists  to  have 
telephone  lines  to  the  floor  of  an  options 
or  futures  exchange  for  the  purpose  of 
entering  hedging  orders  on  the  floors  of 
those  exchanges. 

The  Exchange  proposes  to  amend 
NYSE  Rule  36.30  to  more  clearly 
identify  the  types  of  communications 
that  may  emanate  from  the  post.  The 
words  "communication  link"  would 
replace  "telephone"  to  encompass  a 
wider  range  of  communication  methods. 
The  types  of  conununications  would  be 
expanded  to  give  the  specialist  the 
ability  to  enter  orders  in  foreign  stocks 
directly  from  the  post.  In  that  regard,  the 
rule  would  permit  a  specialist  to  enter 
orders  to  purchase  or  sell  foreign 
securities  through  a  broker-dealer 
registered  with  the  Commission  or 
directly  with  a  foreign  broker-dealer 
pursuant  to  Rule  15a-6  under  the  Act.* 
The  prohibition  on  receiving  orders  for 
the  purchase  or  sale  of  securities  at  the 
post  would  be  retained.  The  term 
"foreign  security"  would  be  defined  to 
include  a  foreign  ordinary  security,  a 
depositary  receipt  or  a  depositary  share 
representing  a  foreign  security. 

At  the  end  of  1999.  there  were  a  total 
of  394  foreign  issues  listed  on  the 
Exchange.  A  total  of  16.5  billion  shares 
of  foreign  stock  traded  on  the  Exchange, 
representing  an  increase  of  1 1  %  above 
1998  totals.  As  foreign  listing  and 
trading  expands,  issues  related  to 
foreign  securities  have  arisen  in 
discussions  between  the  Exchange  and 
specialists.  For  example,  in  2000. 
amendments  to  NYSE  Rule  104  were 
submitted  to  the  Commission  to  permit, 
without  first  obtaining  floor  official 
approval,  specialists  to  effect  certain 
stabilizing  transactions  in  a  foreign 


stock  to  achieve  price  parity  with  that 
stock  on  its  home  country  market.^ 

Similarly,  the  Exchange  believes  that 
specialists  may  need  to  act  quickly  to 
buy  or  sell  or  obtain  information  about 
a  foreign  security  specialty  stock  in 
situations  where'the  home  country  or 
another  market  represents  the  best 
opportimity  to  do  so.  The  Exchange 
proposes  to  amend  NYSE  Rule  36.30  to 
permit  specialists  to  have  any 
commercially  available  communication 
link  at  the  post  over  which  it  can 
communicate  directly  to  place  an  order 
in  a  foreign  security  for  the  specialists's 
own  account  or  seek  information  on  the 
current  market  for  a  foreign  security." 
The  communication  links  could  be  used 
to  receive  information  on  stocks,  data 
for  the  U.S.  or  foreign  markets,  vendor 
services  or  news.  The  receipt  of 
information  would  not  be  restricted,  and 
could  include  data  from  competing 
markets.  The  communication  link 
would  not  be  used  to  transmit  orders  to 
specialists  for  execution  on  the 
Exchange  or  to  give  nonmembers  market 
look  information.  Specialist  units  would 
continue  to  have  the  ability  to  transmit 
hedging  orders  in  options  or  futures 
from  the  post  to  its  off-floor  offices,  its 
clearing  firm,  or  a  member  on  the  floor 
of  an  options  or  futures  exchange. 

The  Exchange  believes  that  the 
availability  of  all  communication  links 
to  specialists  should  be  permitted.  The 
proposed  rule  change,  however,  would 
not  permit  orders  to  be  transmitted  over 
these  links  either  into  the  floor  or  to 
another  market,  except  by  specialists  in 
the  circumstances  outlined  in  NYSE 
Rule  36.30. 

Foreign  Stock  Transaction  Reports. 
The  Exchange  also  proposes  to  amend 
NYSE  Rule  104A.50  to  require 
specialists  to  record  and  report  to  the 
Exchange  the  details  of  all  proprietary 
transactions  executed  by  the  specialist 
unit  away  from  the  Exchange  in  foreign 
securities.  Specialists  would  be 
informed  that  the  reports  would  be 
required  to  be  submitted  on  Form  81. 
the  electronic  reporting  mechanism 
already  used  by  specialists  to  report 


« 17  CFR  240.158-6. 


*  See  File  No.  SR-NYSE-00-30.  This  proposal 
has  not  yet  been  approved  by  the  Commission.  In 
this  filing  the  Exchange  noted  that  the  proposed 
change  in  SR-NYSE-2000-30  to  NYSE  Rule  104 
would  give  specialists  the  ability  to  react  quickly 
to  changes  in  the  price  of  foreign  securities  on  the 
Exchange  based  on  price  changes  in  the  primary 
market  for  the  foreign  security.  The  Exchange 
believes  that  this  would  enhance  the  specialist's 
ability  to  maintain  markets  that  are  fair  and  orderly 
for  these  stocks. 

"Proposed  Rule  3e.30A  states  that  any  such 
purchase  or  sale  must  be  through  a  broker-dealer 
registered  with  the  Commission  or  directly  with  a 
foreign  broker-dealer  pursuant  to  Rule  15a-6  under 
the  Act. 


proprietary  transactions  in  speciality 
stocks. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act  ^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  supports  the  mechanism  of  bee 
and  open  markets  by  providing  for 
increased  means  by  which 
communications  to  and  from  the  floor  of 
the  Exchange  may  take  place,  while 
continuing  to  prohibit  entry  of  orders 
from  off  the  floor  directly  to  the  post,  or 
to  the  point  of  sale. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self -Regulator^'  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited  or 
received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to     ~~ 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretarj',  Securities 
and  Exchange  Commission.  450  Fifth 


'15U.S.C.  78HbM5). 
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Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-00-31  and  should  be 
submitted  by  June  27.  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  01-14155  Filed  6-5-01:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION       • 

[Retoasa  No.  34-44369;  File  No.  SR-Phlx- 
2001-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  ROT  Vocalization 
Requirements  for  Options  Quotations 

May  30,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  5,  • 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  wiUi 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  HI  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nde 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Commentary  .01  to  Exchange  Rule  1080, 
Philadelphia  Stock  Exchange 
Automated  Options  Market  ("AUTOM") 
and  Automatic  Execution  System 


("AUTO-X").  to  add  an  express 
vocalization  requirement  for  Phlx 
Registered  Options  Traders  ("ROTs")  3 
whose  quotation  for  a  particular  option 
series  is  different  from  the  disseminated 
quote.  The  proposal  also  woidd  codify 
^he  Exchange's  policy  that  the 
disseminated  market  is  deemed  to 
represent  the  quotation  of  all  ROTs  in 
that  option,  uiiless  otherwise  indicated 
pursuant  to  Phlx  Rule  1080.  The 
proposed  rule  change  would  be  set  forth 
in  new  subsection  (c)  of  Commentary 
.01.  The  text  of  the  proposed  rule 
change  is  set  forth  below.  New  language 
is  in  italics. 

Rule  1080.  Philadelphia  Stock 
Exchange  Automated  Options  Market 
(AUTOM)  and  Automatic  Execution 
System  (AUTO-X) 

(a)-(j)  No  change. 
Commentary: 

.01 

(a)  Automatic  Quotation  (Auto-Quote) 
is  the  Exchange's  electronic  options 
pricing  system,  which  enables 
specialists  to  automatically  monitor  and 
instantly  update  quotations. 

(b)  [RESERVED] 

(c)  The  disseminated  market  (whether 
by  Auto-Quote  or  specialized  quote 
feed)  is  deemed  to  represent  the 
quotations  of  all  ROTs  in  that  option 
unless  a  ROT  has  expressly  indicated 
otherwise  in  a  clear  and  audible 
manner,  respecting  either  a  specific 
series,  the  class  or  the  option  (specifying 
LEAPs),  and  with  sufficient  time  for  the 
specialist  to  take  action  to  update  the 
quote  if  necessary. 

(d)  If  options  trading  systems  throttle 
quotations  for  at  least  three  minutes,  the 
Chairman  of  the  Board  of  Governors  or 
his  designee  may,  for  capacity 
management  purposes,  mandate  that  the 
Auto-Quote  be  set  to  update  quotations 
based  on  a  certain  minimum  movement 
in  the  underlying  security  for:  (i)  all 
options:  (ii)  index  options  only;  or  (iii) 
certain  specified  options,  taking  into 
account  certain  factors  that  may 
include,  but  are  not  limited  to.  the  price 
of  the  underlying  security,  volatility  in 
the  underlying  security,  or  whether 
there  has  been  any  trading  volume  over 
the  last  two  trading  days.  Such 
mandated  minimum  setting  may 
continue  for  a  period  of  15  minutes,  and 
may  be  continued  every  15  minutes 
thereafter,  provided  that  the  Exchange's 
options  trading  systems  are  throttling 


quotations  at  the  end  of  each  such  15- 
minute  period. 

*        *     .   *        •        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  that  the  quote 
disseminated  by  the  Exchange's  Auto- 
Quote  system '•  or  by  a  specialist's 
proprietary  system  that  interfaces  with 
AUTOM  ("Specialized  Quote  Feed"), 
which  electronically  prices  options,  is 
deemed  to  be  the  quote  of  all  ROTs  in 
the  crowd  unless  the  ROT  has  vocalized 
a  different  quote  in  a  clear  and  audible 
manner  with  sufficient  time  for  the 
specialist  to  take  action  to  update  the 
quote,  if  necessary.^ 

On  September  11,  2000,  the 
Commission  issued  an  order  ^  that 
requires  foiu'  of  the  five  options 
exchanges,  including  the  Phlx  to  adopt 
new,  or  amend  existing,  ndes  to  include 
any  practice  or  procedure,  not  currently 
authorized  by  rule,  whereby  market 
makers  determine  by  agreement  the 
spreads  or  option  prices  at  which  they 
will  trade  any  option,  or  the  allocation 
of  orders  in  that  option.^  Specifically, 
the  Order  required  by  the  Exchange  to 
file  by  March  12,  2001,  draft  proposed 


•17CFR20O.3O-3(a)(12). 
'15  U.S.C  78s(b)(l). 
^17CFR240.19b-». 


'  A  ROT  is  a  regular  member  or  a  foreign  currency 
options  participant  of  the  Exchange  located  on  the 
trading  floor  who  has  received  permission  &x)m  the 
Exchange  to  trade  options  for  his  own  account.  See 
Phlx  Rule  1014(b). 


*  Auto-Quote  is  the  Exchange's  electronic  options 
pricing  system,  which  enables  specialists  to 
automatically  monitor  and  instantly  update 
quotations. 

'  The  ROT  must  vocalize  a  different  quote  before 
an  order  enters  the  system.  If  an  ROT  believes  that 
he  or  she  has  been  unfairly  allocated  a  portion  of 
the  order,  he  or  she  can  challenge  the  allocation 
pursuant  to  Phlx  Rule  124.  Telephone  call  between 
Rick  Rudolph,  Counsel,  Phbc,  Terri  Evans,  Special 
Counsel.  Division  of  Market  Regulation 
("Division").  Commission,  and  Sonia  Falton,  Staff 
Attorney.  Division,  Commission  (May  24,  2001). 

»  See  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  Securities 
Exchange  Act  Release  No.  43268  (September  11, 
2000("Order"). 

'  See  Section  IV.B.j.  of  the  Order.  ' 
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rules  and  required  the  Exchange  to  take 
all  reasonable  steps  to  promptly  stop 
any  such  practice  or  procedure  that  has 
not  been  filed  or  is  not  already 
authorized  by  rule.  The  Exchange 
believes  that  the  proposed  rule  change 
is  responsive  to,  and  compliant  with, 
the  Order. 

Currently,  Phlx  Rule  1080  governs  the 
operation  of  AUTOM,  the  Exchange's 
automated  order  routing,,  delivery, 
execution  and  reporting  system  for 
options.  Auto-Quote,  one  feature  of 
AUTOM,  is  currently  defined  in 
Commentary  .01  as  die  Exchange's 
electronic  options  pricing  system, 
which  enables  specialists  to 
automatically  monitor  and  instantly 
update  quotations."  Alternatively, 
specialists  may  elect  to  establish  a 
specialized  proprietary  connection 
("specialized  quote  feed")  that  by- 
passed the  Auto-Quote  system.  "The 
proposed  rule  change  would  codify  the 
Exchange's  vocalization  requirement 
when  a  ROT  indicates  that  his  quote  in 
an  option  is  not  the  Exchange's 
disseminated  quote.  Absent  such 
vocalization,  the  disseminated  quote 
would  be  deemed  to  be  that  of  all  ROTs 
in  that  option. 

The  current  on-floor  trading 
environment,  which  involves  increased 
trading  volume,  more  option  classes 
traded  than  every  before,  and  less 
physical  space  within  which  ROTs 
operate,  has  resulted  in  a  natural 
increase  in  reliance  on  technology  by 
ROTs  in  order  to  function  effectively 
while  providing  liquidity  in  their 
assigned  options.  One  area  of  such 
increased  reliance  on  technology 
involves  quotations  in  options 
disseminated  electronically  by  Auto- 
Quote.  The  Exchange  believes  that 
changes  in  such  quotations  occur 
rapidly,  and  often  simultaneously,  in 
myriad  quotations,  rendering  it  difficult 
to  voice  each  bid  or  offer  as  it  is  being 
disseminated  electronically.  Thus,  the 
Exchange  believes  that  it  is  reasonable 
to  deem  the  disseminated  quote  to  be 
that  of  all  ROTs  in  the  option  unless 
they  vocally  opt  out  of  the  disseminated 
quote. 

The  proposed  rule  would  require  the 
ROT  to  specify  the  series  or  option  class 
(specifying  LEAPS),  and  would  provide 
for  sufficient  time  within  which  the 
specialist  could  take  action  to  update 
the  quote  if  necessary.  The  Exchange  is 
proposing  the  new  language  to  reflect 
the  fact  that  the  disseminated  quote 
reflects  the  crowd  quote  (unless  a  ROT 


has  expressly  indicated  in  a  clear  and 
audible  manner).^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '"  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5) "  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  a  free  and  open  market 
and  a  national  market  system,  and 
protect  investors  and  the  public  interest 
by  clarifying  and  describing  clearly  in 
Exchange  rules  the  requirement  that 
ROTs  vocalize  any  intent  to  establish 
quotes  that  are  different  from  the 
Exchange's  disseminated  quote. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  did  not  solicit  or  receive 
written  comments  on  the  proposed  rule 
change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  its  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Phlx  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
nde  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


'The  Exchange  is  separately  proposing  new 
subsection  (b)  of  Conunentary  .01  to  Phlx  Rule 
1080,  which  will  provide  a  more  thorough 
description  of  Auto-Quote.  See  SR-Phlx-2001-2S. 


■  According  to  the  Phlx,  this  new  language  is 
being  proposed  inasmuch  as  ROT's  failure  to 
vocalize  any  different  quote  from  the  disseminated 
quote  could  be  viewed  as  determining  option  prices 
by  agreement  for  purposes  of  the  Order  and  is 
therefore  required  by  the  Order  to  be  provided  for 
in  Exchange  rules. 

'"ISUSC.  78f(b). 

'>  15  U.S.C.  78fn))(5). 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftom  the 
public  in  accordance  with  the  revisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  the  File  No. 
SR-Phlx-2001-26  and  should  be 
submitted  by  Jime  27,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Nfargarat  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-14156  Filed  &-5-01;  8:45  am] 

BiLUNO  coot  KntMn-M 


DEPARTMENT  OF  STATE 

Bursau  of  Consular  Affairs,  Passport 
Servicss 

[PuWIc  Notice  3687] 

Notice  of  Information  Collection  Under 
Emergency  Review:  Form  DS-11, 
Application  for  Passport/Rsgistrstion 
(Formerly  DSP-11)  OMB  #1405-0004 

action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Emergency  Review. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Application  for  Passport/Registration. 

Frequency:  On  Occasion. 

Form  Number:  DS-11  (Formeriy  DSP- 
11). 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
8,411,550. 

Average  Hours  Per  Response:  Vs  hour 
(20  min.). 


"  17  CFR  200.30-3(a)(12). 
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Total  Estimated  Burden:  2,803,850. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  bom  OMB 
by  May  31.  2001.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington.  DC  20530, 
who  may  be  reached  on  202-395-3897. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encouraged 
and  will  be  accepted  until  60  days  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register.  The  agency 
requests  written  comments  suggestions 
bom  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information.  Your  comments  are  being 
solicited  to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

For  Additional  Information:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
Margaret  A.  Dickson,  CA/PPT/FO/FC, 
Department  of  State,  2401  E  Street,  NW., 
Room  H904,  Washington,  DC  20522, 
and  at  202-663-2460. 

Dated:  May  7.  2001. 
Georgia  A.  Rogers, 

Deputy  Assistant  Secretary,  Bureau  of 
Consular  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  01-14254  Filed  6-5-01;  8:45  ami 
BNJJNQ  CODE  471 0-OB-P 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs,  Passport 
Services 

[Public  Notice  3688] 

Notlcs  of  Information  Collection  under 
Emergency  Review:  Form  DS-3053, 
Statement  of  Consent:  Issuance  of  a 
Passport  to  a  Minor  Undsr  Ags  14 
(OMB  #1400-0010) 

action:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Emergency  Review. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Statement  of  Consent:  Issuance  of  a 
Passport  to  a  Minor  Under  Age  14. 

Frequency:  On  Occasion. 

Fonn  Number:  DS-3053. 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
1,595,790. 

Average  Hours  Per  Response:  V12  hr. 
(5  minutes). 

Tota7  Estimated  Burden:  132,982. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Emergency  review  approval  of  this 
collection  has  been  requested  from  OMB 
by  May  31,  2001.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affiurs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
who  may  be  reached  on  202-395-3897. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  60  days  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register.  The  agency 
requests  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Yoiu- 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for   ' 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

For  Additional  Information:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  noticeshould  be  directed 
Margaret  A.  Dickson,  CA/PPT/FO/FC, 
Department  of  State,  2401  E  Street,  NW. 
Room  H904.  Washington,  DC  20522, 
and  at  202-663-2460. 

Dated:  May  8.  2001. 
Georgia  Rogers, 

Deputy  Assistant  Secretary,  Bureau  of 
Consular  Affairs,  Department  of  State. 
IFR  Doc.  01-14255  Filed  6-5-01;  8:45  am] 
■HJJNQ  COOC  4710-«M-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3689] 

Notice  of  Information  Collection  under 
Emergency  Review:  Proposal 
SutMnlssion  Instructions;  OMB  Control 
#1405-01 1 5;  Department  of  State  Form 
NumtMrs  DS-017,  DS-2012,  DS-2013, 
DS-2011,  DS-2018.  DS-2014,  DS-2015, 
DS-2016 

ACTION:  Notice. 

SUMMARY:  The  Departinent  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  apd  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  emergency  review  procedures  of  the 
Paperwork  Reduction  Act  of  1995. 

Type  of  Request:  Emergency  Review. 

Originating  Office:  ECA-IIP/EX. 

Title  of  Information  Collection: 
Proposal  Submission  Instructions  (PSI). 

Frequency:  40  times  a  year  (average), 
coincidental  with  Request  for  Grant 
Proposal  competitions  published  in  the 
Federal  Register. 

Form  Number:  DS-017,  DS-2012,  DS- 
2013,  DS-2011,  DS-2018,  DS-2014,  DS- 
2015.  DS-2016. 

Respondents:  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c). 

Estimated  Number  of  Respondents: 
Approximately  800  proposals  will  be 
submitted  to  the  Bureau  yearly, 
accompanied  by  the  Proposal 
Submission  Instructions  (PSI). 

Average  Hours  Per  Response:  20 
hours  per  response. 
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Total  Estimated  Burden:  16,000 
hours. 

The  proposed  information  collection 
is  published  to  obtain  comments  bom 
the  public  and  affected  agencies. 
Emergency  review  and  approval  of  this 
collection  has  been  requested  from  OMB 
by  May  31,  2001.  If  granted,  the 
emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  the  State  Department  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20530, 
who  may  be  reached  on  202-395-3897. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
imdertaken.  Comments  are  encouraged 
and  will  be  accepted  until  60  days  from 
the  date  that  this  notice  is  published  in 
the  Federal  Register.  The  agency 
requests  written  conmients  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  are  being  solicited  to  permit 
the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  AODmONAL  INFORMATION:  Public 
comments,  or  requests  for  additional 
information,  regarding  the  collection 
listed  in  this  notice  should  be  directed 
to  ECA-IIP/EX/PM,  301  4th  Sti^et,  SW, 
Washington,  DC  20547,  who  may  be 
reached  on  (202)  619-4949.    - 

DatediMay  15.  2001. 
David  Whitten, 

Executive  Director.  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  01-14256  Filed  6-5-01;  8:45  ami 

BILUNQ  CODE  4710-0$-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Designation  of  Senior  Agency  Official 
Under  Executive  Order  12958 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 


ACTION:  Notice  of  designation  of 
"Senior  Agency  Official"  for  certain 
purposes  under  section  5.6  of  Executive 
Order  12958  entitled  "Classified 
National  Seciuity  Information." 

SUMMARY:  The  General  Counsel  of  the 
Office  of  the  U.S.  Trade  Representative 
has  been  designated  as  the  senior 
agency  official  for  piuposes  of  section 
1.8(d)  of  Executive  Order  12958  and  has 
the  authority,  along  with  the  United 
States  Trade  Representative  (USTR)  and 
the  Deputy  USTRs,  to  classify  or  re- 
classify information  that  has  not 
previously  been  disclosed  to  the  public 
after  a  request  for  it  has  been  received 
imder  the  Freedom  of  Information  Act 
(FOIA)  or  the  Privacy  Act  of  1974. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FOIA  Office,  Office  of  the  U.S.  Trade 
Representative.  600  17th  Sti^et,  NW., 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-3419. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12958  ("the  Order")  provides  that 
heads  of  agencies  that  originate  or 
handle  classified  information  shall 
designate  one  or  more  senior  agency 
officials  to  carry  out  certain  duties  and 
responsibilities  imder  the  Order.  On 
May  10,  2001,  U.S.  Trade  Representative 
Robert  Zoellick  designated  the  position 
of  General  Counsel  as  a  "Senior  Agency 
Official"  pursuant  to  the  provisions  of 
section  5.6  of  the  Order.  The  General 
Counsel  shall  have  the  authority  to 
classify  or  re-classify  information  after  a 
request  has  been  received  imder  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  or  the  Privacy  Act  of  1974,  5  U.S.C. 
552a,  so  long  as  that  information  has  not 
previously  disclosed  to  the  public.  Such 
classification  or  re-classification  shall  be 
done  in  a  manner  that  meet  the 
requirements  of  the  Order  and  on  a 
document-by-document  basis. 

Sybia  Harrison, 

Agency  FOIA  Officer. 

[FR  Doc.  01-14147  Filed  6-5-01;  8:45  ami- 

BILUNO  COOe  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  General  Aviation 
Certification  and  Operations  Issues — 
New  Task 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 


summary:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisory 
Committee  a  new  task  to  evaluate  and 
develop  requirements  for  improved 
handling  of  stall  characteristics  in  small 
airplanes.  This  notice  is  to  inform  the 
public  of  this  ARAC  activity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dahl,  Federal  Aviation 
Administration,  Central  Region 
Headquarters,  901  Locust,  Kansas  City, 
Missouri  64106,  (816)  329-4110. 
Mike.dabl@faa.gov. 

SUPPt^MENTARY  INFORMATION: 

Bacl^round 

The  FAA  established  the  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues.  This  includes 
obtaining  advice  and  recommendations 
on  the  FAA's  conunitments  to 
harmonize  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

•  Review  Subpart  B  of  part  23  and 
develop  requirements  for  improved 
handling  of  stall  characteristics  in  small 
airplanes.  Items  to  be  addressed  in  the 
ARAC  review  include: 

1.  Stall  Characteristics  and  spin 
resistance. 

2.  Stall  accidents  and  prevention 
methods. 

3.  Harmonization  with  similar 
requirements  found  in  JAR-23. 

•  Prepare  a  draft  Notice  of  Proposed 
Rulemaking  (NPRM).  The  NPRM  should 
include  the  preamble  and  rule  language 
along  with  any  supporting  legal 
analysis. 

Schedule:  This  task  is  to  be  completed 
no  later  than  December  10,  2001. 

ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  newly  formed  Stall 
Characteristics  Harmonization  Working 
Group,  General  Aviation  Certification 
and  Operations  Issues.  The  working 
group  will  serve  as  staff  to  ARAC  and 
assist  in  the  analysis  of  the  assigned 
task.  ARAC  must  review  and  approve 
the  working  group's  recommendations. 
If  ARAC  accepts  the  working  group's 
recommendations,  it  will  forward  them 
to  the  FAA.  Recommendations  that  are 
received  from  ARAC  will  be  submitted 
to  the  agency's  Rulemaking 
Management  Council  to  address  the 
availability  of  resources  and 
prioritization. 
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Working  Group  Activity 

The  Stall  Characteristics 
harmonization  Working  Group  is 
expected  to  comply  with  the  procediu^s 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  general  aviation  certification 
and  operations  issues  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
reconunendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
general  aviation  certification  and 
operations  issues. 

Participation  in  the  Working  Group 

The  Stall  Characteristics 
Harmonization  Working  Group  will  be 
composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  or  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  Jime  29,  2001.  The 
requests  will  be  reviewed  by  the  co- 
assistant  chairs,  the  co-assistant 
executive  directors,  and  the  working 
group  co-chairs.  Individuals  will  be 
advised  whether  or  not  their  request  can 
be  accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  conununity 
segment  and  actively  participate  in  the 
working  group  [e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  working  group 
In  meeting  any  assigned  deadlines. 
Members  are  expected  to  keep  their 
management  chain  and  those  they  may 
represent  advised  of  working  group 
activities  and  decisions  to  ensure  that 
the  proposed  technical  solutions  do  not 
conflict  with  their  sponsoring 
organization's  position  when  the  subject 


being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  co-assistant  chairs,  the 
co-assistant  executive  directors,  and  the 
working  group  co-chairs. 

The  Secretary  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Stall 
Characteristics  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  The  FAA  will 
make  no  public  announcement  of 
working  group  meetings. 

Issued  in  Washington,  DC,  on  June  1.  2001. 
Anthony  F.  Fazio, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  01-14234  Filed  6-5-01;  8:45  ami 

BILLING  COOfe  441»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiemaking  Advisory 
Committee;  Generai  Aviation 
Certification  and  Operations  Issues- 
New  Task 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisory 
Committee  a  new  task  to  evaluate 
changing  the  requirements  in  Section 
23.177  for  demonstrating  positive 
dihedral  effect  in  all  land  gear  and  flap 
positions.  This  notice  is  to  inform  the 
public  of  this  ARAC  activity. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dahl,  Federal  Aviation 
Administration,  Central  Region 
Headquarters,  901  Locust,  Kansas  City, 
Missouri,  64106,  (816)  329-4110. 
mike.dahl@faa.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  established  the  Aviation  • 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues.  This  includes 


obtaining  advice  and  recommendations 
on  the  FAA's  commitments  to 
h'armonize  Title  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

1.  Review  §  23.177  and  JAR  23  and 
recommend  harmonized  changes  to 
§  23.177  for  demonstrating  positive 
dihedral  effect  in  all  landing  gear  and 
flap  positions.  (Extending  the  flaps  often 
decreases  the  dihedral  effect  to  zero.  An 
aileron  rudder  interconnect  is  often 
installed  to  correct  the  problem  when 
dihedral  effect  in  the  landing  flap 
configuration  is  not  wanted.) 

2.  Prepare  a  draft  Notice  of  Proposed 
Rulemaking  (NPRM)  incorporating  the 
recommendations.  The  NPRM  should 
include  the  preamble  and  rule  language 
along  with  any  supporting  legal 
analysis. 

Schedule:  This  task  is  to  be 
accomplished  no  later  than  December 
10. 2001. 

ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  newly  formed  Static 
Directional  and  Lateral  Stability 
Harmonization  Working  Group,  General 
Aviation  Certification  and  Operations 
Issues.  The  working  group  will  serve  as 
staff  to  ARAC  and  assist  in  the  analysis 
of  the  assigned  task.  ARAC  must  review 
and  approve  the  working  group's 
recommendations.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  tiiem  to  the  FAA. 
Recommendations  that  are  received 
from  ARAC  will  be  submitted  to  the 
agency's  Rulemaking  Management 
Council  to  address  the  availability  of 
resources  and  prioritization. 

Working  Group  Activity 

The  Static  Directional  and  Lateral 
Stability  Harmonization  Working  Group 
is  expected  to  comply  with  the 
procedures  adopted  by  ARAC.  As  part 
of  the  procedm^s,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  general  aviation  certification 
and  operations  issues  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
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general  aviation  certification  and 
operations  issues. 

Participation  in  the  Working  Group 

The  Static  Directional  and  Lateral 
Stability  Harmonization  Working  Group 
will  be  composed  of  tech'^ical  experts 
having  an  interest  in  the  assigned  task. 
A  working  group  member  need  not  be 
a  representative  or  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
woidd  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  June  29,  2001.  The 
requests  will  be  reviewed  by  the  co- 
assistant  chairs,  the  co-assistant 
executive  directors,  and  the  working 
group  co-chairs.  Individuals  will  be 
advised  whether  or  not  their  request  can 
be  accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  actively  participate  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  working  group 
in  meeting  any  assigned  deadlines. 
Members  are  expected  to  keep  their 
management  chain  and  those  they  may 
represent  advised  of  working  group 
activities  and  decisions  to  ensure  tiiat 
the  proposed  technical  solutions  do  not 
conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  co-assistant  chairs,  the 
co-assistant  executive  directors,  and  the 
working  group  co-chairs. 

The  Secretary  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Static 
Directional  and  Lateral  Stability 
Harmonization  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
The  FAA  will  make  no  public 
annoimcement  of  working  group 
meetings. 


Issued  in  Washington,  DC,  on  June  1,  2001. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[FR  Doc.  01-14235  Filed  6-5-01;  8:45  am) 

BILLMO  COOC  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Doelcat  No.  FMCSA-200&-8033] 

Agency  Information  Collection 
Acthrlties  Under  0MB  Review:  0MB 
Control  No.  2126-0010  (Motor  Carrier 
Safety  Assistance  Program) 

AGENCY:  Federal  Motor  Carrier  Safety 

Administration,  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  FMCSA  announces  that 
the  Information  Collection  Request  (ICR) 
described  in  this  notice  has  been  sent  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval.  The 
FMCSA  is  requesting  OMB's  continued 
approval  of  the  information  that  is 
required  for  the  Motor  Carrier  Safety 
Assistance  Program.  The  ICR  describes 
the  information  collection  and  its 
expected  cost  and  burden.  The  Federal 
Register  notice  allowing  for  a  60-day 
comment  period  on  this  information 
collection  was  published  on  November 
1,  2000  (65  FR  65372).  We  are  required 
to  send  ICRs  to  OMB  under  the 
Paperwork  Reduction  Act. 
DATES:  Please  submit  comments  by  July 
6,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  D.  McCauley,  (202)  366-0133, 
Office  of  Safety  Programs,  Federal  Motor 
Carrier  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:30  a.m. 
to  4:00  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
AOORESS:  Send  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
Seventeenth  Street  NW.,  Washington, 
DC  20503,  Attention:  DOT  Desk  Officer. 
We  particularly  request  your  comments 
on  whether  the  collection  of  information 
is  necessary  for  the  FMCSA  to  meet  its 
goal  of  reducing  truck  crashes, 
including  whether  the  information  is 
useful  to  this  goal;  the  accuiracy  of  the 
estimate  of  the  burden  of  the 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 


techniques  or  other  forms  of  information 

technology.  OMB  wants  to  receive 

comments  within  30  days  of  publication 

of  this  notice  in  order  to  act  on  the  ICR 

quickly. 

SUPPLEMENTARY  INFORMATION: 

Title:  Motor  Carrier  Safety  Assistance 
Program  (MCSAP). 

OMB  Approval  Number  2126-0010. 

Background:  Sections  401-404  of  the 
Surface  Transportation  Assistance  Act 
of  1982  (STAA)  established  a  program  of 
financial  assistance  to  States  for  the 
purpose  of  implementing  programs  to 
enforce  (a)  Federal  rules,  regulations, 
standards,  and  orders  applicable  to 
commercial  motor  vehicle  safety;  and 
(b)  compatible  State  rules,  regulations, 
standards,  and  orders.  This  grant-in-aid 
program  is  known  as  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP). 
The  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  added 
programs,  such  as  drug  interdiction, 
traffic  enforcement,  and  size  and  weight 
activities  to  the  core  program 
established  by  the  STAA. 

The  Transportation  Equity  Act  for  the 
21  St  Centviry  (TEA-21)  further  revised 
the  MCSAP  by  broadening  its  purpose 
beyond  enforcement  activities  and 
programs  by  requiring  participating 
States  to  assume  greater  responsibility 
for  improving  motor  carrier  safety.  The 
TEA-21  required  States  to  develop 
performance-based  plans  reflecting 
national  priorities  and  performance 
goals,  revised  the  MCSAP  funding 
distribution  formula,  and  created  a  new 
incentive  funding  program.  As  a  result, 
States  are  given  greater  flexibility  in 
designing  programs  to  address  national 
and  State  goals  for  reducing  the  number 
and  severity  of  commercial  motor 
vehicle  (CMV)  accidents.  The 
implementing  regulations  were 
published  in  a  final  rule  in  the  March 
21,  2000,  Federal  Register  at  65  FR 
15092. 

In  order  to  qualify  for  a  grant, 
participating  States  must  submit  a 
Commercial  Vehicle  Safety  Plan  (CVSP). 
After  the  grant  is  awarded.  States  must 
submit  inspection  data  and  quarterly 
reports  explaining  work  activities  and 
accomplishments.  The  FMCSA  monitors 
and  evaluates  a  State's  progress  under 
its  approved  CVSP.  The  agency  also 
determines  whether  a  change  in  the 
State's  level  of  effort  is  required  to  meet 
the  intended  objectives  of  the  CVSP.  If 
a  State  fails  to  operate  within  the 
guidelines  of  the  approved  CVSP  or 
does  not  remedy  any  identified 
deficiencies  or  incompatibilities  in  a 
timely  maimer,  the  FMCSA  may  cease 
participation  in  that  State's  CVSP.  This 
information  collection  provides  the 
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basis  for  these  responsibilities  and 
decisions. 

The  quarterly  report  and  inspection 
data  are  collected  electronically.  States 
continue  to  submit  the  CVSP  in  hard 
copy.  The  estimated  annual  burden  for 
this  collection  has  been  significantly 
reduced  due  to  increased  use  of 
information  technology. 

The  FWCSA  published  the  required 
notice  offering  a  60-day  comment  period 
on  the  ICR  on  November  1,  2000  (65  FR 
65372).  We  received  twx)  comments, 
which  are  addressed  in  the  supporting 
statement  the  agency  submitted  to  0MB. 
Requests  for  information  on  the 
supporting  statement  should  be  directed 
to  the  Information  Contact  provided  in 
this  Notice. 

Respondents:  State  and  local  MCSAP 
lead  agencies. 

Estimated  Total  Annual  Burden: 
Grant  application  preparation:  848 
hours;  quarterly  report  preparation:  339 
hours;  inspection  data  upload:  7,333 
hours.  The  above  figures  reflect  20 
percent  of  the  total  estimated  hours  to 
perform  the  activities  listed  since 
MCSAP  reimburses  up  to  80  percent  of 
the  eligible  costs  incurred  in  the 
administration  of  an  approved  plan  as 
set  forth  in  49  CFR  350.303,  350.309  and 
350.311. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended; 
and  49  CFR  1.73. 

Issued  on:  May  31,  2001. 
Stephen  E.  Barber, 
Acting  Deputy  Administrator. 
[FR  Doc.  01-14238  Filed  6-5-01;  8:45  ami 
BILLMG  COOE  4010-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2001-9561] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  applications  for 
exemption  from  the  vision  standard; 
request  for  comments. 

SliMMARY:  This  notice  aimounces  the 
FMCSA's  receipt  of  applications  from 
22  individuals  for  an  exemption  from 
the  vision  requirements  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  If  granted,  the  exemptions 
will  enable  these  individuals  to  qualify 
as  drivers  of  commercial  motor  vehicles 
(CMVs)  in  interstate  commerce  without 
meeting  the  vision  standard  prescribed 
in49CFR391.41(b)(10). 


DATES:  Comments  must  be  received  on 
or  before  July  6.  2001. 
ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PLr^Ol,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  or 
submit  electronically  at  hitp:// 
dmses.dot.gov/submit.  All  comments 
received  will  be  available  for 
examination  and  copying  at  the  above 
address  from  9  a.m.  to  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  Ms.  Sandr^ 
Zywokarte,  Office  of  Bus  and  Truck 
Standards  and  Operations,  (202)  366- 
2987;  for  information  about  legal  issues 
related  to  this  notice,  Ms.  Elaine  Walls, 
Office  of  the  Chief  Counsel.  (202)  366- 
1394.  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPI.EMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  see  all  the  comments  online 
through  the  Docuiment  Management 
System  (DMS)  at:  http://dmses.dot.gov/ 
submit. 

Background 

Twenty-two  individuals  have 
requested  an  exemption  from  the  vision 
requirement  in  49  CFR  391.41(b)(10), 
which  applies  to  drivers  of  CMVs  in 
interstate  commerce.  Under  49  U.S.C. 
31315  and  31136(e),  the  FMCSA  may 
grant  an  exemption  for  a  renewable  2- 
year  period  if  it  finds  "such  exemption 
would  likely  achieve  a  level  of  safety 
that  is  equivalent  to.  or  greater  than,  the 
level  that  would  be  achieved  absent 
such  exemption."  Accordingly,  the 
agency  will  evaluate  the  qualifications 
of  each  applicant  to  determine  whether 
granting  the  exemptions  will  achieve 
the  required  level  of  safety. 

Qualifications  of  Applicants 

1 .  Roger  D.  Anderson 

Mr.  Anderson,  62,  has  amblyopia  in 
his  right  eye.  He  has  visual  acuities  of 
finger  counting  with  his  right  eye,  and 
20/20  with  his  left  eye.  As  the  result  of 
an  examination  in  2000,  his  optometrist 
concluded,  "Mr.  Anderson  has  been 
driving  like  this  all  of  his  life  and  I 


believe  he  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle."  Mr. 
Anderson  reported  that  he  has  45  years 
and  450,000  miles  of  experience 
operating  straight  trucks;  10  years  and 
200,000  miles  of  experience  operating 
tractor-trailer  combinations;  and  2  years 
and  18,000  miles  of  experience 
operating  buses.  He  holds  a  Class  A  CDL 
from  Kansas,  and  there  are  no  accidents 
and  one  conviction  for  a  moving 
violation — Speeding — in  a  CMV  on  his 
driving  record  for  the  last  3  years.  He 
exceeded  the  speed  limit  by  13  mph. 

2.  Joey  E.  Buice 

Mr.  Buice,  age  30,  has  a  prosthetic 
right  eye  due  to  an  injury  in  1981.  He 
has  uncorrected  visual  acuity  of  20/10 
in  the  left  eye.  Following  an 
examination  in  2001,  his 
ophthalmologist  stated,  "In  my 
professional  opinion  his  vision  is  stable 
and  he  is  capable  of  driving  a 
commercial  vehicle,  such  as  a  tractor- 
trailer  without  difficulty  or  risk."  Mr. 
Biuce  reported  that  he  has  driven 
straight  trucks  for  6  years  and  has 
acciunulated  60,000  miles.  He  holds  a 
Class  B  CDL  from  Georgia,  and  his 
driving  record  for  the  last  3  years  shows 
no  accidents  or  convictions  for  moving 
violations  in  a  CMV. 

3.  Ronald  D.  Danbeny 

Mr.  Danberry,  43,  has  exotropia  and 
amblyopia  of  the  right  eye.  His  corrected 
and  uncorrected  visual  acuity  is  20/60 
in  the  right  eye  and  20/20  in  the  left  eye. 
An  optometrist  who  examined  him  in 
2001  stated,  "I  certify,  in  my  medical 
opinion,  that  Ronald  has  more  than 
sufficient  vision  to  operate  a 
commercial  vehicle  safely."  According 
to  Mr.  Danberry's  application,  he  has 
3  V2  years  of  experience  driving  straight 
trucks,  totaling  52,000  miles;  and  3V2 
years  of  experience  driving  tractor- 
trailers,  totaling  122,000  miles.  He  holds 
a  Minnesota  Class  A  CDL  and  has  had 
no  accidents  or  moving  violations  in  a 
CMV  for  the  past  3  years. 

4.  Paul  W.  Dawson 

Mr.  Dawson.  51,  has  amblyopia  in  his 
left  eye,  which  causes  20/200  best- 
corrected  visual  acuity  in  that  eye.  In 
his  right  eye,  his  best-corrected  visual 
acuity  is  20/20.  His  optometrist 
examined  him  in  2001  and  stated,  "Our 
opinion  is  that  Paid  has  sufficient  vision 
to  perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle,  hideed  he 
has  safely  done  so  for  over  20  years!" 
Mr.  Dawson  submitted  that  he  has 
driven  1.9  million  miles  in  tractor- 
trailer  combination  vehicles  over  20 
years.  He  holds  a  Class  A  CDL  from 
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Colorado.  His  driving  record  shows  no 
accidents  and  one  conviction  for  a 
moving  violation — Stopping  on 
Highway — in  a  CMV  for  the  last  3  years. 

5.  Lois  E.  DeSouza 

Ms.  DeSouza.  63.  has  had  decreased 
vision  in  her  right  eye  since  December. 
1995,  after  attempted  repair  of  a  retinal 
detachment  with  development  of  scar 
tissue.  Her  visual  acuities  are  light 
perception  in  the  right  eye  and  20/30+, 
with  correction,  in  fiie  left  eye.  Her 
ophthalmologist  examined  her  in  2000 
and  stated,  "Ms.  DeSouza  has  been  able 
to  perform  her  tasks  in  terms  of  driving 
this  commercial  vehicle  since  her  injury 
to  the  right  eye  and  I  feel  that  she  will 
have  sufficient  vision  to  continue  to 
operate  this  vehicle  safely."  Ms. 
DeSouza  reported  that  she  has  driven 
tractor-trailer  combinations  for  20  years, 
accumulating  1.2  million  miles.  She 
holds  a  Class  A  CDL  bom  Tennessee, 
and  she  has  no  accidents  or  convictions 
for  moving  violations  in  a  CMV  on  her 
driving  record  for  the  past  three  years. 

6.  Richard  L.  Gandee 

Mr.  Gandee,  44,  has  had  central 
serous  retinopathy  in  his  left  eye  since 
April  1997.  His  visual  acuity  is  20/20  in 
the  right  eye  and  20/50  in  the  left  eye. 
Following  an  examination  in  2001 ,  his 
ophthalmologist  certified,  "In  my 
medical  opinion,  I  feel  he  has  sufficient 
vision  to  perform  the  driving  tasks 
required  to  operate  a  commercial 
vehicle."  Mr.  Gandee  reported  he  has 
driven  tractor-trailer  combinations  for 
15  years,  accumulating  975,000  miles, 
and  straight  trucks  for  5  years, 
accumulating  650.000  miles.  He  holds  a 
Class  A  CDL  irom  Ohio.  His  driving 
record  for  the  last  3  years  shows  he  has 
had  one  accident  and  no  convictions  for 
moving  violations  in  a  CMV.  According 
to  the  police  report  for  the  accident,  the 
driver  of  another  vehicle  coming  toward 
him  crossed  the  center  line  and  struck 
the  vehicle  Mr.  Gandee  was  driving.  The 
other  driver  was  charged  with  "Failure 
to  Control." 

7.  Steven  A.  Garrity 

Mr.  Garrity,  38,  has  a  visual  acuity  in 
the  right  eye  of  20/20  and  in  the  left  eye 
hand  motion  due  to  a  retinal 
detachment  in  1978.  Mr.  Garrity  was 
examined  in  2000  and  his  optometrist 
stated,  "It  is  my  opinion  that  Steve  has 
sufficient  vision  to  operate  a 
commercial  vehicle  due  to  the  fact  that 
he  is  20/20  in  the  right  eye  and  his 
peripheral  vision  is  very  good."  Mr. 
Garrity  submitted  that  he  has  driven 
straight  trucks  for  20  years, 
accumulating  300,000  miles,  and 
1  ractor-trailer  combinations  for  18  years, 


accumulating  270,000  miles.  He  holds  a 
Massachusetts  Class  AM  CDL,  and  his 
driving  record  for  the  last  3  years 
contains  no  accidents  or  convictions  for 
moving  violations  in  a  CMV. 

8.  Chester  L.  Gray 

Mr.  Gray.  28.  has  amblyopia  in  his  left 
eye.  His  best-corrected  visual  actiity  is 
20/15  in  the  right  eye  and  20/50  in  the 
left  eye.  As  a  result  of  a  2001 
examination,  his  optometrist  affirmed, 
"In  my  opinion,  his  vision  is  good 
enough  to  permit  him  to  safely  operate 
a  commercial  motor  vehicle."  Mr.  Gray 
reported  that  he  has  driven  tractor- 
trailer  combination  vehicles  and  straight 
trucks  for  9  years,  accumulating  360.000 
miles  in  the  former  and  45,000  miles  in 
the  latter.  He  holds  a  Class  A  CDL  from 
Texas,  and  his  driving  record  for  the  last 
3  years  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV. 

9.  Waylon  E.  Hall 

Mr.  Hall,  33,  has  amblyopia  in  his  left 
eye.  He  sees  20/300  not  correctable  with 
his  left  eye  and  20/20  corrected  with  his 
right  eye.  An  optometrist  examined  him 
in  2001  and  stated.  "I  feel  Mr.  Hall 
would  be  capable  of  performing  all 
driving  tasks  associated  with  the 
operation  of  a  commercial  vehicle."  Mr. 
Hall  reported  he  has  driven  tractor- 
trailer  combinations  3  years,  ~ 
accumulating  405,000  miles.  He  holds  a 
Louisiana  Class  E  regular  license 
currently,  but  held  a  Class  A  CDL  for  the 
3-year  period  prior  to  his  date  of 
application.  He  has  had  no  CMV 
accidents  or  convictions  for  moving 
violations  for  the  past  3  years,  according 
to  his  driving  record. 

10.  JefferyM.  Kimsey 

Mr.  Kimsey,  34,  has  a  loss  of  central 
vision  in  his  right  eye  due  to  an  injury 
in  1986.  His  vistial  acuity  in  the  right 
eye  is  finger  counting  at  3  feet,  and  in 
the  left  eye,  20/20,  best-corrected.  An 
optometrist  examined  him  in  2001  and 
stated.  "It  is  my  opinion  that  this 
patient  has  sufficient  vision  to  operate 
a  commercial  vehicle."  According  to 
Mr.  Kimsey's  application,  he  has  driven 
192,000  miles  in  tractor-trailer 
combination  vehicles  over  16  years.  He 
holds  a  Class  A  CDL  from  Georgia.  In 
the  last  3  years  he  has  had  no  accidents 
and  one  conviction  for  a  moving 
violation — Speeding — in  a  CMV  on  his 
driving  record.  He  exceeded  the  speed 
limit  by  13  mph. 

11.  Gerald  L.Phelps 

Mr.  Phelps.  53.  is  blind  in  his  right 
eye  due  to  an  injury  at  4  years  of  of  age. 
His  visual  acuity  is  20/20-in  the  left  eye. 


His  optometrist  examined  him  in  2001 
and  certified,  "In  my  medical  opinion. 
Gerald  is  a  safe  driver  and  has  sufficient 
vision  to  perform  tasks  required  of  a 
truck  driver  in  a  commercial 
environment."  In  his  application,  Mr. 
Phelps  reported  that  he  has  driven 
tractor-trailer  combinations  for  35  years, 
accimiulating  1 .4  million  miles.  He 
holds  a  Pennsylvania  Class  AM  CDL, 
and  there  are  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  on  his  driving  record  for  the  last 
3  years. 

12.  Doyle  E.  Ramsey 

Mr.  Ramsey,  58,  has  amblyopia  in  his 
left  eye.  His  corrected  visual  acuity  in 
the  right  eye  is  20/20,  and  in  the  left 
eye,  20/60'.  An  optometrist  examined 
him  in  2001  and  affirmed,  "In  my 
medical/optical  opinion  I  feel  Mr. 
Ramsey  has  sufficient  vision  to  perform 
the  driving  tasks  required  to  operate  a 
commercial  vehicle."  Mr.  Ramsey  stated 
he  has  driven  straight  trucks  for  12 
years,  accumulating  624.000  miles.  He 
holds  an  Indiana  chauffeur's  license, 
and  his  official  driving  record  for  the 
last  3  years  shows  no  accidents  and  no 
convictions  for  moving  violations  in  a 
CMV. 

13.  Michael  f.  Risch 

Mr.  Risch.  49,  has  an  amblyopic  right 
eye,  which  has  only  counting  finger 
vision.  His  left  eye  has  vision  of  20/20- 
2.  Following  an  examination  in  2000. 
his  opthalmologist  certified.  "After 
examination,  it  is  my  medical  opinion 
that  Mr.  Risch  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  commercial  vehicle." 
According  to  his  application.  Mr.  Risch 
has  operated  tractor-trailer 
combinations  for  25  years  and  2.7 
million  miles.  He  holds  a  Class  ABCD 
CDL  bom  Wisconsin,  and  his  driving 
record  for  the  last  3  years  shows  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV. 

14.  Tim  M.  Seavy 

Mr.  Seavy,  32,  has  amblyopia  in  his 
right  eye.  His  best-corrected  visual 
acuity  is  20/200  in  the  right  eye  and  20/ 
20  in  the  left  eye.  His  ophthalmologist 
examined  him  in  2000  and  affirmed, 
"Visual  deficiency  is  stable  and  visual 
fields  are  over  120  degrees.  I  feel  that 
the  vision  is  stifficient  for  driving  tasks 
required  for  operating  a  commercial 
vehicle."  Mr.  Seavy  stated  he  has  driven 
tractor-trailer  combination  vehicles  for  4 
years,  accumulating  561,000  miles,  and 
straight  trucks  for  7  years,  accumulating 
728,000  miles.  He  holds  an  Indiana 
Class  A  CDL,  and  he  has  no  accidents 
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or  convictions  for  moving  violations  on 
his  driving  record  for  the  last  3  years. 

15.  Kim  L  Seibel 

Mr,  Seibel,  49,  has  amblyopia  in  his 
left  eye.  He  has  best-corrected  visual 
acuity  of  20/20  in  the  right  eye  and  20/ 
100-f  in  the  \eh  eye.  As  a  result  of  an 
examination  in  2001 ,  his  optometrist 
stated,  "In  my  opinion  Kim  has 
sufficient  vision  to  perform  the  driving 
task  required  to  operate  a  commercial 
vehicle."  According  to  Mr.  Seibel's 
application,  he  has  driven  tractor-trailer 
combinations  for  25  years,  accumulating 
2.5  million  miles.  He  holds  a  Class  A 
CDL  from  South  Dakota,  and  his  driving 
record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

16.  Edd  f.  Stabler 

Mr.  Stabler,  53,  is  aphakic  in  the  left 
eye  due  to  an  eye  injury  in  1961.  His 
right  eye  corrects  to  20/20  and  the  left 
eye  perceives  hand  motion  only.  His 
optometrist  examined  him  in  2000  and 
certified,  "Mr.  Stabler  has  sufficient 
vision  to  perform  driving  tasks  required 
to  operate  a  conunercial  vehicle."  Mr. 
Stabler  reported  he  has  driven  tractor- 
trailer  combinations  for  13  years, 
accumulating  1.2  million  miles,  and 
straight  trucks  for  9  years,  accumulating 
702,000  miles.  He  holds  an  Alabama 
Class  AM  CDL,  and  in  the  last  3  years, 
he  has  had  no  accidents  or  convictions 
for  moving  violations  in  a  CMV. 

17.  Randy  D.  Stanley 

Mr.  Stanley,  43,  has  amblyopia  in  his 
left  eye.  His  vision  in  the  right  eye  is  20/ 
20  and  in  the  left  eye  20/80,  best- 
corrected.  Following  a  2001 
examination,  his  optometrist  stated,  "It 
is  my  medical  opinion  that  Mr.  Stanley 
has  sufficient  vision  to  perform  the 
driving  tasks  required  to  operate  a 
commercial  vehicle."  In  his  application, 
Mr.  Stanley  reported  that  he  has  driven 
tractor-trailer  combinations  and  straight 
trucks  for  21  years,  accumulating 
420,000  miles  in  the  former  and  10,000 
miles  in  the  latter.  He  holds  a  North 
Carolina  Class  A  CDL,  and  has  had  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  for  the  past  3  years, 
according  to  his  driving  record. 

18.  Lee  T.  Taylor 

Mr.  Taylor,  42,  has  worn  a  prosthetic 
right  eye  for  35  years,  due  to  an  injury. 
Visual  acuity  in  his  left  eye  is  20/20 
with  correction.  His  ophthalmologist 
examined  him  in  2000  and  stated,  "My 
medical  opinion  based  on 
ophthalmologic  findings  is  that  Mr. 
Taylor  should  be  permitted  to  operate 
commercial  motor  vehicles."  Mr.  Taylor 


submitted  that  he  has  driven  tractor- 
trailer  combinations  for  7  years, 
traveling  766,000  miles,  and  straight 
trucks  for  6  years,  traveling  262,000 
miles.  He  holds  a  Class  A  license  from 
Florida,  and  his  driving  record  for  the 
last  3  years  shows  no  accidents  and  one 
conviction  for  a  moving  violation — 
Unlawful  Speed— in  a  CMV.  He 
exceeded  the  speed  limit  by  9  mph. 

19.  James  Melvin  Tayman,  Sr. 

Mr.  Tayman,  63,  sustained  an  injury 
to  the  left  eye  approximately  40  years 
ago  and  has  been  blind  in  that  eye  ever 
since.  His  right  eye  has  visual  acuity  of 
20/20,  with  correction.  Following  an 
examination  in  2001,  his 
ophthalmologist  stated,  "In  addition  to 
his  excellent  visual  function  in  the  right 
eye,  Mr.  Tayman  has  a  record  of  driving 
400  miles  per  day  professionally,  since 
1963,  with  no  accidents.  He  is  fully  able 
to  operate  a  commercial  vehicle,  and  is 
likely  a  safer  driver  than  most  who  pass 
through  your  office."  Mr.  Tayman 
submitted  that  he  has  driven  tractor- 
trailer  combination  vehicles  for  23  years 
acciunulating  1.8  million  miles,  and 
straight  trucks  for  19  years  accumulating 
1.5  million  miles.  He  holds  a  Class  A 
CDL  frt)m  Maryland,  and  his  driving 
record  shows  no  accidents  or 
convictions  for  moving  violations  in  a 
CMV  during  the  last  3  years. 

20.  Wesley  E.  Turner 

Mr.  Turner,  41.  has  an  aphakic, 
amblyopic  left  eye  due  to  trauma  at  age 
6.  His  vision  in  die  right  eye  is  20/20 
without  correction,  and  in  the  left  eye 
20/800  not  correctable.  He  was 
examined  in  2001  and  his 
ophthalmologist  stated,  "Since  his 
vision  is  stable,  visual  field  is  normal 
and  Mr.  Turner  has  driven 
professionally  in  the  past,  I  see  no 
reason  he  could  not  operate  a 
commercial  vehicle  now."  In  his 
application,  Mr.  Turner  reported  that  he 
has  driven  tractor-trailer  combinations 
for  18  years,  accumulating  1.3  million 
miles,  and  straight  trucks  for  2  years, 
accumulating  50,000  miles.  He  holds  a 
Texas  Class  A  CDL,  and  has  no 
accidents  or  convictions  for  moving 
violations  in  a  CMV  on  his  driving 
record  for  the  past  3  years. 

21.  Edward  W.  Yeates,  Jr. 

Mr.  Yeates,  33,  has  amblyopia  in  the 
right  eye.  His  best  vision  with  correction 
is  20/80  in  the  right  eye  and  20/20  in 
the  left  eye.  Following  an  examination 
in  2000,  his  ophthalmologist  certified, 
"Since  this  condition  has  been  present 
for  the  patient's  entire  life  he  should 
have  no  difficulty  judging  distance  and 
his  peripheral  vision  is  entirely  normal. 


I  feel  that  he  can  safely  operate  a 
conunercial  vehicle."  Mr.  Yeates 
submitted  that  he  has  driven  tractor- 
trailer  combinations  and  straight  trucks 
for  9  years,  accimiulating  720,000  miles 
in  the  former  and  288,000  miles  in  the 
latter.  He  holds  a  Mississippi  Class  A 
CDL,  and  his  driving  record  for  the  last 
3  years  shows  no  accidents  and  no 
convictions  for  moving  violations  in  a 
CMV. 

22.  John  C.  Young 

Mr.  Young,  44,  has  amblyopia  in  the 
right  eye.  His  visual  acuity  is  20/60  in 
the  right  eye  and  20/15  in  the  left  eye. 
Following  a  2000  examination,  his 
ophthalmologist  noted,  "In  my  opinion, 
Mr.  Young  has  sufficient  vision  to 
perform  the  driving  tasks  required  to 
operate  a  conunercial  vehicle." 
According  to  Mr.  Young,  he  has 
operated  tractor-trailer  combinations  for 
20  years,  accumulating  1.5  million 
miles.  A  holder  of  a  Class  AM  CDL  frt)m 
Virginia,  he  has  had  no  accidents  or 
citations  for  moving  violations  in  a  CMV 
for  the  last  3  years. 

Request  for  Comments 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  the  FMCSA  is  requesting 
public  comment  frt)m  all  interested 
persons  on  the  exemption  petitions  and 
the  matters  discussed  in  this  notice.  All 
comments  received  before  the  close  of 
business  on  the  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
room  at  the  above  address.  Comments 
received  after  the  closing  date  wiU  be 
filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable,  but 
the  FMCSA  may  publish  in  the  Federal 
Register  a  notice  of  final  determination 
at  any  time  after  the  close  of  the 
comment  period.  In  addition  to  late 
comments,  the  FMCSA  will  also 
continue  to  file  in  the  docket  relevant 
information  which  becomes  available 
after  the  closing  date.  Interested  persons 
should  continue  to  examine  the  docket 
for  new  material. 

Authority:  49  U.S.C.  322,  31136  and  31315; 
and  49  CFR  1.73. 

Issued  on:  May  31,  2001. 
Stephen  E.  Barber, 

Acting  Deputy  Administrator. 

[FR  Doc.  01-14239  Filed  6-5-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


National  Highway  Traffic  Safety 
Administration 

Discretionary  Grants  To  Support  a 
Teen  Safe  Driving  Initiative 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Annoimcement  of  discretionary 
grants  to  increase  seat  belt  use  and 
decrease  impaired  driving  and  speeding 
among  the  teen  population. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  grant 
program  to  provide  funding  to  four 
communities  to  support  the 
demonstration  of  teen  safe  driving 
initiatives.  This  notice  solicits  pre- 
applications  frtim  public  and  private, 
non-profit  and  for-profit  organizations, 
state  and  local  governments  and  their 
agencies.  Interested  applicants  must 
submit  a  pre-application  package  as 
further  described  in  the  Pre-Application 
Procedures  section  of  this  notice.  The 
pre-applications  will  be  evaluated  to 
identify  those  that  warrant  further 
development.  Only  selected  pre- 
applicants  will  be  invited  to  submit  a 
full  application.  For  these  four 
demonstration  programs,  NHTSA 
desires  a  mix  of  rural,  suburban  and 
urban  areas,  as  well  as  diverse 
populations. 

DATES:  Pre-applications  must  be 
received  by  die  office  designated  below 
on  or  before  2  p.m.  on  Tuesday,  July  3, 
2001. 

ADDRESSES:  Applications  must  be 

submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
Attn:  Henrietta  R.  Mosley,  400  7th 
Street,  SW.,  Room  5301,  Washington, 
DC  20590.  All  applications  submitted 
must  include  a  reference  to  NHTSA 
Grant  Program  No.  DTNH22-01-G- 
05218. 

FURTHER  INFORMATION  CONTACT:  General 
administrative  questions  may  be 
directed  to  Henrietta  R.  Mosley,  Office 
of  Contracts  and  Procurement  by  e-mail 
at  hmosley@nhtsa.dot.gov,  or  by  phone 
at  (202)  366-9570.  Programmatic 
questions  relating  to  this  grant  program 
should  be  directed  to  Ed  Pacchetti, 
Occupant  Protection  Division  {NTS-12), 
NHTSA,  400  7di  Street,  SW.,  Room 
5118,  Washington,  DC  20590,  by  e-mail 
at  epacchetti@nhtsa.dot.gov,  or  by 
phone  at  (202)  366-2708.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 


Background 

Motor  vehicle  crashes  are  the  leading 
cause  of  death  for  youth  (youth  and  teen 
will  be  used  interchangeably  to  describe 
persons  15-20  years  old  throughout  the 
document).  In  1999,  64  percent  of  young 
people  killed  or  injured  were  not 
wearing  seat  belts.  In  addition,  alcohol 
contributes  to  non-belt  use.  Seventy- 
three  percent  of  young  drivers  who  had 
been  drinking  and  were  killed  were  not 
wearing  seat  belts.  The  combination  of 
non-belt  use,  impaired  driving  and 
speed  is  a  deadly  combination  for  all 
drivers,  but  especially  America's  teens. 
In  1999,  a  total  of  8,175  15  to  20-year- 
old  drivers  were  involved  in  crashes  in 
which  there  was  a  fatality.  In  these 
crashes,  3,561  of  the  drivers  were  killed 
and  an  additional  362,000  were  injured. 
Compared  with  fatality  rates  for  drivers 
25  tkrough  69  years  old,  the  rate  for 
teenage  drivers  (16  to  19  years  old)  is 
about  four  times  greater  (Traffic  Safety 
Facts,  NHTSA,  1999). 

The  magnitude  of  risky  teen  driver 
behaviors  is  reflected  in  an  annual  cost 
to  society  of  $32  billion.  The  factors  that 
contribute  to  the  starUing  fatality  and 
injury  statistics  for  teens  are  lack  of 
driving  experience,  immaturity,  high 
risk-taking  behavior,  and  the  feeling  of 
invincibility. 

There  are  three  primary  strategies  for 
reducing  the  incidence  of  motor  vehicle- 
related  deaths  and  injuries  for  this  age 
group.  The  first  strategy  is  to  increase 
the  use  of  seat  belts.  Seat  belts  save 
lives,  yet  nationwide,  only  71  percent  of 
Americans  take  advantage  of  these  life- 
saving  devices.  For  those  at  age  18,  seat 
belt  use  is  far  below  the  national 
average.  For  those  in  the  16-20  year  old 
age  group,  64  percent  of  those  killed  or 
injured  in  traffic  crashes  were  not 
wearing  seat  belts. 

The  second  strategy  is  to  decrease  the 
number  of  youth  who  drive  impaired. 
An  estimated  2,210  (35.8  percent)  of 
youth  ages  15-20  died  in  alcohol-related 
crashes.  The  severity  of  a  crash 
increases  with  alcohol/ drug 
involvement.  In  1998,  2  percent  of  the 
15  to  20-year  old  drivers  involved  in 
property  damage-only  crashes  had  been 
drinking,  3  percent  of  those  crashes 
resulting  in  injury  had  been  drinking, 
and  21  percent  of  those  involved  in  fatal 
crashes  had  been  drinking. 

The  third  strategy  for  reducing  motor 
vehicle  fatalities  and  injuries  for  youth 
is  reducing  the  speed  at  which  they 
drive.  Approximately  30  percent  of  15- 
20  year  old  drivers  involved  in  fatal 
crashes  were  speeding.  Speeding 
reduces  a  driver's  ability  to  steer  safely 
around  curves  or  objects  in  the  roadway. 


extends  the  distance  necessary  to  stop  a 
vehicle,  and  increases  the  distance  a 
vehicle  travels  while  the  driver  reacts  to 
a  dangerous  situation.  In  addition, 
speeding  causes  more  serious  damage 
and  injxuy  when  crashes  occur. 

To  address  the  high  fatality  rate     - 
among  youth  15-20  years  of  age, 
NHTSA  is  announcing  the  availability 
of  funds  to  develop  and  enhance 
community-based  programs.  The  aim  of 
these  demonstration  grants  is  to  increase 
seat  belt  use,  and  reduce  speeding, 
underage  drinking  and  impaired  driving 
among  the  15-20  year  old  youth 
population. 

Objective  of  This  Grant  Program 

The  objective  of  this  grant  program  is 
to  increase  seat  belt  use  and  reduce  the 
incidence  of  impaired  driving,  underage 
drinking  and  speeding  among  youth 
populations.  This  grant  will  support  the 
implementation  of  new  programs  that 
build  upon  strategies  known  to  be 
effective  in  accomplishing  these  goals. 

Examples  of  E£fiBctive  Strategies 

NHTSA  recognizes  that  highly  visible 
enforcement  is  an  important  foundation 
upon  which  any  effective  program  must 
be  based.  The  agency  also  acknowledges 
the  need  to  develop  original  and 
resourceful  ways  to  get  the  enforcement 
message  out  to  teens.  An  extensive 
review  of  innovative  programs  targeting 
teens  show  a  relationship  between 
raising  traffic  safety  awareness  among 
teens  and  safer  driving  habits  and 
occupant  protection  behaviors. 

A  primary  way  W  promote  awareness 
of  unsafe  driving  habits  is  through 
enforcement.  Recognizing  this,  to  be 
considered  for  award  of  funds  under 
this  program,  the  central  component  of 
the  applicant's  project  plan  must  be 
strict  enforcement  of  existing  laws.  The 
enforcement  component  must  be 
supported  by  a  public  information/ 
education  component  geared  to 
promoting  awareness  of  the  enforcement 
activities,  as  well  as  emphasizing  the 
need  for  enforcement  to  generate 
positive  traffic  safety  habits.  The 
education  campaign  must  utilize 
members  of  youth  organizations, 
because  we  know  that  some  of  the  most 
effective  education  for  this  age  group  is 
delivered  by  their  peers.  The  education 
campaign  needs  to  empower  youth  to  be 
part  of  the  process,  not  just  a  target  for 
enforcement.  Youth  can  be  utilized  to 
support  enforcement  efforts  that  will 
save  other  youth  from  death  or  injury. 

An  application  may  propose  to 
implement  its  enforcement  efforts  in  a 
nimiber  of  ways.  For  example,  in  the 
metro  Atlanta  area,  tying  data  to 
increased  enforcement  has  been  the  key. 
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The  Atlanta  Journal  Constitution  reports 
that  it  takes  deaths  to  get  people's 
attention  when  it  comes  to  driving.  In 
the  fall  of  2000,  they  reported  that  71 
metro  Atlantans  age  15  through  20  were 
lost  in  traffic  crashes  B  including  36 
drivers  B  in  just  the  first  eight  months 
of  2000.  Data  like  that  put  teen  driving 
back  on  the  public  agenda.  Publicizing 
data  like  this,  as  well  as  publicizing  and 
funding  an  increased  enforcement  effort, 
can  be  a  winning  combination  for  a 
community  that  wants  to  have  a  positive 
effect  on  teen  driving  safety. 

To  support  and  publicize  the 
enforcement  effort,  a  community  based 
team  made  up  of  members  representing 
all  disciplines  of  the  community, 
including  traffic  safety  advocates, 
employers,  prosecutors  and  judges, 
educators,  business  and  health  care 
professionals,  must  be  formed  if  one 
doesn't  already  exist.  The  message  of 
teen  driving  safety  cannot  be  repeated 
too  often,  by  too  many  people.  Driving 
safely  will  only  become  a  habit  for  teens 
when  they  are  fully  aware  of  the 
consequences  of  their  risk  taking 
behavior.  These  consequences  should  be 
clearly  defined  as  getting  a  ticket,  or 
being  involved  in  a  traffic  crash  that 
could  result  in  injury  or  death.  An 
aggressive  community-wide  media 
campaign  that  emphasizes  the 
enforcement  message  will  help  to  get 
this  point  across  to  our  youngest 
drivers. 

Evaluation  of  Programs 

Meaningful  and  timely  evaluations  of 
each  recipient's  progrtan.  management, 
and  associated  resources  are  very 
important  to  improving  programs  in 
subsequent  years.  Grantees  and  NHTSA 
need  to  conduct  baseline  seat  belt  use 
surveys  before,  during  and  after  the 
program.  In  addition,  data  needs  to  be 
collected  on  the  number  of  citations 
written  to  teens  for  traffic  safety . 
violations  and  the  number  of 
enforcement  activities.  A  final 
evaluation  measure  will  be  teen 
fatalities  and  injuries  that  involve 
impaired  driving  and/or  speed  and  non- 
belt  use  at  the  beginning  of  the  program, 
and  after  the  program  has  been 
completed.  The  observed  difference  in 
seat  belt  use,  and  the  difference  in  the 
nimiber  of  fatalities  caused  by  non-belt 
use,  impaired  driving  and  speeding  will 
provide  additional  measures  of  program 
effectiveness. 

NHTSA  Involvement 

In  support  of  the  activities  undertaken 
by  this  grant  program,  NHTSA  will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
coordinate  activities  between  the 


Grantee  and  NHTSA  during  grant 
performance,  and  to  serve  as  a  liaison 
between  NHTSA  Headquarters,  NHTSA 
Regional  offices  and  the  grantee. 

2.  Provide  information  and  technical 
assistance  from  government  sources 
within  available  resoiut:es  and  as 
determined  appropriate  by  the  COTR. 

Availability  of  Funds  and  Period  of 
Support 

A  total  of  $500,000  will  be  provided 
in  FY2001  and  $500,000  will  be 
provided  in  FY2002,  subject  to  available 
appropriations,  to  fund  a  total  of  four 
communities  at  $250,000  each.  Each 
program  will  be  split-funded  for  an 
amount  of  $125,000  per  12-month 
period.  The  period  of  support  for  a  grant 
under  this  program  will  be  a  total  of  24 
months,  with  21  months  of  planning 
and  implementation,  and  three  months 
for  evaluation  and  preparation  of  the 
final  report.  NHTSA  estimates  that  the 
award  of  the  four  FY2001  Occupant 
Protection,  Impaired  Driving,  and  Speed 
Teen  Initiative  Grants  will  occur  by 
September  30,  2001. 

Allowable  Uses  of  Federal  Funds 

Allowable  uses  of  Federal  funds  shall 
be  governed  by  the  applicable  federal 
cost  principles.  Funds  provided  under 
this  grant  program  shall  be  used  to  carry 
out  the  activities  described  in  the 
Applicant's  plan  for  which  the  grant  is 
awarded.  At  least  75  percent  must  be 
spent  on  enforcement  activities  which 
may  include  salary  for  a  coordinator  and 
publicizing  enforcement  activities  and, 
of  that  75  percent,  a  maximum  of  15 
percent  of  funds  may  be  used  for  the 
purchase  of  equipment  to  assist  law 
enforcement  agencies  in  carrying  out 
enforcement^ctivities. 

Because  the  primary  component  of 
the  grant  is  enforcement,  the  applicant 
must  be  able  to  provide  financial 
support  to  law  enforcement  agencies 
that  have  jtuisdiction  within  the 
commimity  or  county.  This  would 
include  local  police,  sheriffs  offices, 
and  State  police/highway  patrol  that 
have  jurisdiction  within  the 
geographical  area  targeted  under  the 
scope  of  the  grant.  If  training  is 
provided  to  law  enforcement  personnel 
for  conducting  Standardized  Field 
Sobriety  Tests  or  Drug  Recognition 
Expert  training,  the  NHTSA/ 
International  Association  of  Chiefs  of 
Police  (lACP)  cmricula  must  be  used. 

Eligibility  Requirements 

Public  and  private  entities,  non-profit 
and  for-profit  organizations,  state  and 
local  governments  and  their  agencies 
may  apply.  The  applicant  must  be  in  a 
state  that  has  a  zero  tolerance  law.  In 


addition,  the  community  must  have  a 
total  population  of  between  100,000  and 
250,000  people  based  upon  Census  2000 
data  of  the  U.S.  Census  Bureau. 

Pre- Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the  pre- 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  Attn:  Henrietta  R.  Mosley,  400  7th 
Street,  SW.,  Room  5301,  Washington, 
DC  20590.  An  additional  three  copies 
will  facilitate  the  review  process,  but  are 
not  required,  l^ie  pre-application  may 
be  single  spaced,  must  be  typed  on  one 
side  of  the  page  only,  and  must  include 
a  reference  to  NHTSA  Grant  Program 
No.  DTNH22-01-G-O5218.  Only 
complete  pre-application  packages 
received  on  or  before  2  p.m.  on 
Tuesday,  July  3,  2001  will  be 
considered. 

Pre- Application  Package  Contents 

1 .  The  pre-application  package  must 
be  submitted  with  the  completed  cover 
page  of  the  Application  for  Federal 
Assistance  (Standard  Form  424 — Rev. 
7-97).  The  Standard  Form  424  can  be 
found  on  the  OMB  website  at  http:// 
www.whitehouse.gov/omb/grants/index/ 
html. 

2.  The  pre-application  package  must 
also  include  the  following: 

(a)  A  copy  of  the  applicable  zero 
tolerance  law  and  implied  consent 
statute  for  the  state,  as  well  as  an 
explanation  of  their  compatibility  in 
enforcing  the  laws. 

(b)  A  maximum  4-page  project 
description  that  includes:  a  brief 
introduction  of  the  community 
demographics  that  identifies  the  total 
population  and  the  incidence  of  youth 
fatalities  and  injuries  as  a  result  of 
traffic  crashes,  as  well  as  any  past 
enforcement  or  educational  programs 
that  have  targeted  teens;  and  a 
description  of  the  proposed  community 
enforcement  project  designed  to 
increase  seat  belt  use,  and  decrease 
impaired  driving  and  speeding  among 
the  teen  population. 

(c)  A  1-page  summary  that  identifies 
the  availability  and  location  of  the 
following  data  for  the  target  commimity 
of  youth  at  the  outset  and  throughout 
the  performance  of  the  project:  Motor 
vehicle  fatalities  and  injuries;  the 
incidence  of  alcohol  use,  seat-belt  non- 
use  and  speeding  in  motor  vehicle 
crashes;  and  citation  data  for  non-use  of 
seat  belts,  zero  tolerance  laws,  speeding, 
underage  drinking  and  impaired 
driving.  It  is  not  necessary  to  provide 
these  data  for  the  pre-application,  only 
to  ensure  its  availability. 
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(d)  A  1-page  staffing  description  that 
identifies  the  project  management 
capability  and  the  various  personnel 
disciplines  proposed. 

(e)  A  1-page  budget  simimary.  At  least 
75  percent  must  be  spent  on 
enforcement  activities  which  may 
include  salary  for  a  coordinator  and 
publicizing  enforcement  activities  and, 
of  that  75  percent,  a  maximum  of  15 
percent  of  funds  may  be  used  for  the 
purchase  of  equipment  to  assist  law 
enforcement  agencies  in  carrying  out 
enforcement  activities.  The  budget 
summary  must  identify  the  level  of 
effort  proposed  for  the  professional, 
technical  and  support  staff,  including 
fringe  benefits  and  other  labor  overhead; 
any  proposed  equipment,  training,  or 
travel;  and  proposed  other  direct  and 
indirect  costs. 

Proiect  Review  Procedures  and  Criteria 

Pre-applicatiotis.  once  received,  will 
be  screened  to  ensure  that  they  meet  the 
eligibility  requirements.  Pre- 
applications  meeting  the  requirements 
will  be  reviewed  by  a  panel  using  the 
criteria  outlined  below. 

1.  Project  Approach:  The  overall 
soundness  and  feasibility  of  the 
community  enforcement  project  and  the 
potential  effectiveness  of  the  activities 
described  for  increasing  seat  belt  use, 
and  decreasing  impaired  driving, 
speeding  and  underage  drinking  among 
the  target  youth  population.  The  extent 
to  which  the  project  describes  a 
significant  combined  enforcement 
component  that  addresses  non-use  of 
seat  belts,  and  the  incidence  of  impaired 
driving,  speeding  and  violating  the  zero 
tolerance  law. 

2.  Data  Availability:  Documentation 
supporting  the  current  and  continued 
availability  of  the  identified  data  which 
must  be  collected  to  evaluate  and 
measure  the  effectiveness  of  the  project. 
.    3.  Organizational  Resources:  Tne 
organizational  resources  demonstrate 
effective  project  management  capability 
and  personnel  expertise  to  successfully 
perform  the  activities  that  will  result  in 
increased  belt  use,  and  decreased 
speeding  and  impaired  driving  among 
the  teen  population.  The  relative  level 
of  effort  for  the  professional,  technical, 
and  support  staff  as  identified  in  the 
budget  summaiY  will  be  considered. 

Each  pre-application  will  be  reviewed 
and  rated  in  accordance  with  the 
evaluation  criteria  outlined  above.  . 
Those  applicants  whose  pre- 
applications  are  not  selected  will  be 
informed  in  writing.  Those  applicants 
whose  pre-applications  are  selected  for 
further  development  will  also  be 
notified  in  writing  and  a  date  for 
submitting  full  applications  will  be  set. 


More  than  four  pre-applications  will  be 
selected  for  further  development. 
During  this  second  phase,  full 
application  proposals  will  be  reviewed 
by  panel  members  who  were  involved 
in  the  review  of  the  pre-applications. 
Negotiations  will  then  take  place  in 
connection  with  the  full  application.  It 
is  anticipated  that  awards  will  be  made 
by  September  30.  2001. 

Final  Application  Procedures 

U  a  pre-application  is  chosen  for  the 
further  development,  the  applicant  must 
submit  one  original  and  two  copies  of 
the  full  application  package  to:  NHTSA. 
Office  of  Contracts  and  Procurement 
(NAD-30),  Attn:  Henrietta  Mosley.  400 
7th  Street.  SW..  Room  5301, 
Washington,  DC  20590.  An  additional 
three  copies  will  facilitate  the  review 
process,  but  are  not  required. 
Applications  must  be  typed  on  one  side 
of  the  page  only.  Applications  must 
include  a  reference  to  NHTSA  Grant 
Program  No.  DTNH22-01-G-05218. 
Only  complete  application  packages 
will  be  considered. 

Final  Application  Contents 

The  applicant  must  include  in  its 
application  all  of  the  contents  listed 
below: 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424,  (Rev.  7-97,  including  424A  and 
424B).  Application  for  Federal 
Assistance,  with  the  required 
information  provided  and  the  certified 
assurances  included.  While  the  Form 
424-A  deals  with  budget  information, 
and  section  B  identifies  Budget 
Categories,  the  available  space  does  not 
permit  a  level  of  detail  which  is 
sufficient  to  provide  for  a  meaningful 
evaluation  of  the  proposed  costs\  A 
supplemental  sheet  should  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  total  project  effort, 
including  evaluation  and  reporting, 
(direct  labor,  including  labor  category, 
level  of  effort,  and  rate;  direct  materials, 
including  itemized  equipment;  travel 
and  transportation,  including  projected 
trips  and  number  of  people  traveling; 
subcontracts/subgrants,  with  similar 
detail,  if  known;  and  overhead)  and 
costs  the  applicant  proposes  to 
contribute  or  obtain  from  other  soiut:es 
in  support  of  the  projects  in  the  plan. 

2.  All  applications  shall  include  a 
plan  detailing  projects  to  increase 
enforcement  and  public  information/ 
education  targeting  youth  populations 
to  reduce  the  number  and  rate  of 
fatalities  within  this  population.  The 
plan  must  provide  the  following 
information: 


a.  An  Introduction  section  with  a  brief 
general  description  of  the  population 
density,  any  imique  population 
characteristics,  and  the  most  ciurent 
year's  data  for  the  following 
information: 

•  Motor  vehicle  fatalities  and  injuries 
for  the  target  community  of  youth, 

•  The  incidence  of  alcohol  use,  seat 
belt  non-use  and  speeding  in  motor 
vehicle  crashes, 

•  Citation  data  for  non-use  of  seat 
belts,  zero  tolerance  laws,  speeding, 
imderage  drinking  and  impaired 
driving.  Providing  the  data  broken  down 
by  age,  so  that  youth  can  be  a  focus,  is 
preferred. 

b.  A  Discussion  section  that  presents 
the  principal  goals  and  objectives  of  the 
proposed  plan  and  articulates  the 
potential  to  reduce  speeding,  impaired 
driving  and  an  increase  in  seat  belt  use 
rates  within  a  youth  population,  with 
supporting  rationale.  This  section  must 
also  identify  any  proposed  partnerships, 
coalitions,  or  leveraging  of  resources 
that  will  be  employed  as  a  means  to 
implement  a  comprehensive 
enforcement  and  public  information/ 
education  activities.  Letters  of  support 
of  community  partners  such  as  citizen 
activists,  educators,  business  owners, 
the  judicial  branch  of  government, 
public  health  personnel,  and  other 
public  and  private  sector  partners 
should  be  included.  Docimientation  of 
existing  public  and/or  political  support 
must  be  included  (e.g.  endorsement  of 
applicable  law  enforcement  agencies. 
State  Association  of  Chiefs  of  Police, 
Community  Medical  Society,  etc).  In 
addition,  a  letter  demonstrating  support 
and  coordination  of  state  plans  must  be 
provided  by  the  State  Highway  Safety 
Office.  Any  known  barriers  to 
implementation  of  the  applicant's  plan 
should  be  identified,  with  a  discussion 
of  how  such  barriers  will  be  overcome. 

c.  A  Project  Description  section,  with 
a  detailed  description  of  the  activities  to 
be  implemented  by  the  applicant  under 
the  plan,  including,  for  each  activity: 

(1)  The  key  strategies  to  be  employed 
to  achieve  a  significant  increase  in  belt 
use  and  decrease  in  speeding  and 
impaired  driving; 

(2)  The  features  (e.g.  new  participants, 
expanded  efforts,  unique  resources, 
design  or  technological  innovations, 
reductions  in  cost  or  time,  integration 
with  existing  community  efforts, 
extraordinary  community  involvement); 
and 

(3)  A  work  plan  listing  milestones,  in 
chronological  order,  to  show  the 
schedule  of  expected  accomplishments 
and  their  taiget  dates. 

For  example,  in  a  work  plan  based  on 
a  comprehensive  program  with 
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community-wide  participation,  the 
applicant  should  provide  the  following 
information: 

•  The  number  of  law  enforcement 
agencies  that  are  expected  to  participate. 
Favorable  consideration  will  be  given  to 
an  applicant  that  can  demonstrate  full 
support  and  participation  from  law 
enforcement, 

•  The  kinds  of  law  enforcement 
activities  and  strategies  that  will  take 
place  (e.g.,  checkpoints,  saturation 
patrols,  foot  patrols  at  selected 
intersections,  etc.), 

•  The  number  of  officers  that  will 
participate, 

•  The  percentage  of  these  contacts 
with  teens,  on  average,  that  are  expected 
to  residt  in  a  citation  for  a  seat  belt  or 
impaired  driving/speeding  violation, 

•  The  full  extent  that  other 
community  partners  will  be  involved, 

•  Efforts  to  reduce  underage  drinking, 

•  Demonstration  of  coordination  witn 
prosecutors  and  judges  processing 
juvenile  cases. 

d.  A  Personnel  section,  which 
identifies  the  proposed  program 
manager,  key  personnel  and  other 
proposed  personnel  considered  critical 
to  the  successful  accomplishment  of  the 
activities  under  the  applicant's  plan.  A 
brief  description  of  their  qualifications 
and  respective  responsibilities  shall  be 
included.  The  proposed  level  of  their 
effort  and  contributions  to  the  various 
activities  in  the  plem  shall  also  be 
identified.  Each  organization, 
corporation,  or  consultant  who  will 
work  on  the  project  shall  be  identified, 
along  with  a  short  description  of  the 
nature  of  the  effort  or  contribution  and 
relevant  experience. 

e.  An  Evaluation  section,  with  a 
description  of  how  the  applicant  will 
evaluate  and  measure  the  outcomes  of 
the  activities  in  its  project  plan.  It  is 
critically  important  that  the  programs 
funded  as  a  result  of  this  aimouncement 
be  carefully  evaluated  so  that  others 
may  learn  the  relative  strengths  and 
weaknesses  of  the  strategies  and 
approaches  undertaken  and  what  effects 
they  have  on  seat  belt  use  rates,  and  the 
incidence  of  impaired  driving,  underage 
drinking  and  speeding.  The  evaluation 
section  shall  describe  the  methods  for 
assessing  actual  results  achieved  under 
the  plan.  Outcomes  can  be  documented 
in  a  number  of  ways.  Increases  in 
observed  seat  belt  use  and  reductions  in 
motor  vehicle  crash  fotalities  and 
injuries  provide  the  ultimate  measure  of 
success.  However,  intermediate 
measures,  like  changes  in  enforcement 
policies  and  procedures,  as  well  as 
increases  in  citations  for  underage 
drinking,  impaired  driving,  speeding 
and  non-seat  belt  use  may  be  utilized  to 


measure  progress.  Favorable 
consideration  will  be  given  to 
applications  that  can  demonstrate  a  pre- 
implementation  measurement  system 
through  which  a  baseline  can  be 
determined,  and  following  program 
implementation,  a  quantitative 
evaluation  of  effects  can  be  ascertained. 
In  particular,  the  application  should 
describe  how  it  intends  to  assess  the 
effectiveness  of  its  project  with  respect 
to: 

•  Seat  belt  use  rates, 

•  Level  of  actual  citations  and  other 
enforcement  activities, 

•  Activity  to  generate  support  for 
enforcement, 

•  Reducing  the  incidence  of  speeding 
among  teens, 

•  Reducing  the  incidence  of  impaired 
driving  among  teens, 

•  Increase  public  awareness  of  other 
enforcement  efforts, 

•  Public  support  for  teen  traffic  safety 
enforcement, 

•  Encouraging  specific  enforcement- 
related  media  efforts, 

•  Increasing  the  awareness  of  the 
dangers  of  impaired  driving,  speeding 
and  not  buckling  up, 

•  Impact  on  youth  offenses/citations 
adjudicated  by  the  court  system. 

Applications  will  be  evaluated  based 
on- criteria  that  will  be  distributed  when 
applications  are  requested.  However, 
the  criteria  will  be  very  similar  to  those 
used  to  evaluate  the  pre-applications. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  Part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
Part  29,  Department  of  Transportation 
Government- wide  Debarment  and 
Suspension  (Non-procurement)  an'3 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Quarterly  Progress  Reports  shoidd 
include  a  summary  of  the  previous 
quarter's  activities  and 
accomplishments,  significant  problems 
encountered  or  anticipated,  a  brief 
itemization  of  expencfitures  made 
during  the  quarter,  and  proposed 
activities  for  the  upcoming  quarter. 
Press  clips  and  highlights  from  activities 
should  be  included  in  each  quarterly 
report.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 
should  also  be  in  the  report. 

b.  Draft  Final  Report:  The  grantee 
shall  prepare  a  draft  Final  Report  that 
includes  a  complete  description  of  the 
overall  project  implementation, 
including  a  project  time-line;  the 


activities  conducted,  including  partners; 
data  collection  efforts;  evaluation 
methodology;  and  findings  bom  the 
program  evaluation.  In  terms  of 
information  transfer,  it  is  important  to 
know  what  worked  and  what  did  not 
work,  under  what  circumstances,  and 
what  can  be  done  to  avoid  potential 
problems  in  futiu^  projects.  The  report 
should  provide  information  that  will  be 
helpful  in  assembling  a  "Best  Practices" 
guide  for  use  by  other  conununities.  The 
grantee  shall  submit  the  draft  Final 
Report  to  the  COTR  60  days  prior  to  the 
end  of  the  performance  period.  The 
COTR  will  review  the  draft  report  and 
provide  comments  to  the  grantee  within 
30  days  of  receipt  of  the  document, 
c.  Final  Report:  The  grantee  shall 
revise  the  draft  Final  Report  to  reflect 
the  COTR's  comments.  The  revised  final 
report  shall  be  delivered  to  the  COTR  15 
days  before  the  end  of  the  performance 
period.  For  the  final  report,  the  Grantee 
shall  supply  the  COTR: 
— A  camera  ready  version  of  the 

document  as  printed. 
— A  copy,  on  appropriate  media 
(diskette,  Syquest  disk,  etc.),  of  the 
document  in  the  original  program 
format  that  was  used  for  the  printing 
process. 
■  Note:  Some  documents  require  several 
different  original  program  languages  (e.g., 
PageMaker  was  the  program  format  for  the 
general  layout  and  design  and  Power  Point 
was  used  for  charts  and  yet  another  was  used 
for  photographs,  etc.).  Each  of  these 
component  parts  should  be  available  on  disk, 
properly  labeled  with  the  program  format 
and  the  file  names.  For  example.  Power  Point 
files  should  be  clearly  identifled  by  both  a 
descriptive  name  and  file  name  (e.g.,  1994 
Fatalities — charti  .ppt). 

— A  complete  version  of  the  assembled 
document  in  portable  document 
format  (PDF)  for  placement  of  the 
report  on  the  world  wide  web 
(WWW).  This  will  be  a  file  usually 
created  with  the  Adobe  Exchange 
program  of  the  complete  assembled 
document  in  the  PDF  format  that  will 
actually  be  placed  on  the  WWW.  The 
document  would  be  completely 
assembled  with  all  colors,  charts,  side 
bars,  photographs,  and  graphics.  This 
can  be  delivered  to  NHTSA  on  a 
standard  1 .44  diskette  (for  small 
documents)  or  on  any  appropriate 
archival  media  (for  large  docimients) 
such  as  a  CD  ROM,  TR-1  Mini 
cartridge,  Syquest  disk,  etc. 

— Four  additional  hard  copies  of  the 
final  document, 
d.  The  Grantee  vrill  be  expected  to 

provide  a  presentation  of  the  program 

results  in  Washington,  DC. 
3.  During  the  effective  performance 

period  of  grants  awarded  as  a  result  of 
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this  announcement,  the  grant  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreements, 
dated  July  1995. 

Issued  on:  May  31,  2001. 

Morilena  Amoni, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs. 

[PR  Doc.  01-14173  Filed  6-5-01;  8:45  am] 

■HJJNO  CODE  4*1  »-8»-P 

1 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34032] 

Canadian  Pacific  Railway  Company- 
Trackage  Rights  Exemption- 
Consolidated  Rail  Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  overhead 
trackage  rights  to  Canadian  Pacific 
Railway  Company  (CPR)  over  its 
Michigan  Line  between  the  Conrail/ 
Detroit  River  Tuimel  Partnership 
property  line  at  the  west  portal  of  the 
Detroit  River  Tunnel  at  milepost  2.02 
and  the  Conrail/CSX  Transportation, 
Inc.  (CSXT)  property  line  at  the  new 
connection  between  Conrail's  Michigan 
Line  and  CSXT's  Detroit  Subdivision  at 
milepost  5.50-*-/  -  of  Conrail's  Michigan 
Line,  a  distance  of  approximately  3.48 
miles.  1 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
24,  2001. 

The  purpose  of  this  trackage  rights  is 
to  allow  CPR  to  utilize  a  new 
connection  being  built  between 
Conrail's  Michigan  Line  at  milepost 
5.50+/ -and  CSXT's  line  of  raifroad 
known  as  the  Detroit  Subdivision,  at 
milepost  CH-7.5+/  - ,  located  entirely 
vdthin  the  City  of  Detroit,  MI.^ 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 


'  A  redacted  version  of  the  trackage  rights 
agreement  between  CPR  and  Conrail  was  filed  with 
the  notice  of  exemption.  The  full  version  of  the 
agreement,  as  required  by  49  CFR  liao.6(a)(7)(ii), 
was  concurrently  filed  under  seal  along  with  a 
motion  for  protective  order.  A  protective  order  was 
served  on  May  29,  2001. 

2  This  transaction  is  related  to  the  verified  notice 
of  exemption  filed  with  the  Board  on  May  17,  2001, 
STB  Finance  Docket  No.  34033.  Canadian  Pacific 
Railway  Company — Trackage  Rights  Exemption- 
CSX  Transportation,  Inc. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34032,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Diane  P. 
Gerth,  LEONARD,  STREET  AND 
DEINARD,  150  Soutii  Fifth  Street. 
Minneapolis,  MN  55402. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  29,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  01-13953  Filed  6-5-01;  8:45  am] 

BHXMO  CODE  4eiS-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34036  (Sub-No. 
1)1 

The  Burlington  Norttiem  and  Santa  Fe 
Railway  Company— Tracluge  Rights 
Exemption— Union  Pacific  Railroad 
Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
34036  '  to  permit  the  trackage  rights  to 
expire  on  August  8,  2001,  in  accordance 
with  the  agreement  of  the  parties. 
DATES:  This  exemption  is  effective  on 
July  6,  2001. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 


>  On  April  24,  2001,  BNSF  filed  a  notice  of 
exemption  under  the  Board's  class  exemption 
procedures  at  49  CFR  1180.2(d)(7).  The  notice 
covered  the  agreement  by  Union  Pacific  Railroad 
Company  (UP)  to  grant  temporary  overhead 
trackage  rights  to  The  Burlington  Northern  and 
Santa  Fe- Railway  Company  over  UP's  rail  line  on 
the  Black  Butte  and  Valley  Subdivisions  between 
Klamath  Falls,  OR,  in  the  vicinity  of  UP's  milepost 
428.7  and  Binney  Junction  (Marysville),  CA.  in  the 
vicinity  of  UP's  milepost  141.9,  a  distance  of  285 
miles.  See  The  Burlington  Northern  and  Santa  Fe 
Railway  Company — Trackage  Rights  Exemption — 
Union  Pacific  Railroad  Company.  STB  Finance 
Docket  No.  34036  (STB  served  May  10,  2001).  The 
trackage  rights  operations  under  the  exemption 
became  effective  and  were  scheduled  to  be 
consummated  on  May  1,  2001. 


Docket  No.  34036  (Sub-No.  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  C^ase 
Cqntrol  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioners'  representatives  (1) 
Yolanda  Grimes  Brown,  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company,  2500  Lou  Menk  Drive,  P.O. 
Box  961039,  Fort  Worth.  TX  76161- 
0039.  and  (2)  Robert  Opal,  Esq.,  Union 
Pacific  Railroad  Company,  1416  Dodge 
Street,  Room  830,  Omaha,  NE  68179. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  565-1600.  [TDD 
for  the  hearing  impaired  1-800-877- 
8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da-To-Da 
Office  Solutions,  Suite  210,  1925  K 
Street,  NW.,  Washington,  DC  20006. 
Telephone:  (202)  293-7776.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  1-800-877-8339.) 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  May  30,  2001. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 
Burkes. 

Vemon  A.  Williams, 

Secretary. 

[PR  Doc.  01-14087  Filed  &-5-01:  8:45  am] 

Baxmo  cooe  4eis-oo-r 


DEPARTMENT  OF  THE  TREASURY 

Government  Securities:  Call  for  Large 
Position  Reports 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
called  for  the  submission  of  Large 
Position  Reports  by  those  entities  whose 
reportable  positions  in  the  4%  Treasury 
Notes  of  April  2003  equaled  or  exceeded 
$2  billion  as  of  close  of  business  May 
25,  2001. 

DATES:  Large  Position  Reports  must  be 
received  before  noon  Eastern  time  on 
Junes,  2001. 

ADDRESSES:  The  reports  must  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  Securities  Reports 
Division,  4th  Floor.  33  Liberty  Street, 
New  York,  New  York  10045;  or  faxed  to 
212-720-5030. 


30510 


Federal  Register / Vol.  66,  No.  109 / Wednesday,  June  6,  2001 /Notices 


FOR  FURTHER  INFORMA'PON  CONTACT:  Lori 
Santamorena,  Executive  Director;  Lee 
Grandy,  Associate  Director;  or  Nadir 
Isfahani,  Government  Seoirities 
Specialist;  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  at  202- 
691-3632. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Department's  large  position  rules 
under  the  Government  Securities  Act 
regulations  (17  CFR  part  420).  the 
Treasury,  in  a  press  release  issued  on 
Jime  4,  2001,  and  in  this  Federal 
Register  notice,  called  for  Large  Position 
Reports  from  those  entities  whose 
reportable  positions  in  the  4%  Treasvuy 
Notes  of  April  2003,  Series  P-2003. 
equaled  or  exceeded  $2  billion  as  of  the 
close  of  business  Friday,  May  25,  2001. 
This  call  for  Large  Position  Reports  is  a 
test.  Entities  whose  reportable  positions 
in  this  note  equaled  or  exceeded  the  $2 
billion  threshold  must  report  these 
positions  to  the  Federal  Reserve  Bank  of 
New  York.  Entities  with  positions  in 
this  note  below  $2  billion  are  not 
required  to  file  Large  Position  Reports. 
Large  Position  Reports,  which  must 
include  the  required  position  and 
administrative  information,  must  be 
received  by  the  Securities  Reports 
Division  of  the  Federal  Reserve  Bank  of 
New  York  before  noon  Eastern  time  on 
Friday,  Jime  8,  2001.  The  Reports  may 
be  filed  by  facsimile  at  (212)  720-5030 
or  delivered  to  the  Bank  at  33  Liberty 
Street,  4th  floor. 

The  4%  Treasury  Notes  of  April  2003 
have  a  CUSIP  number  of  912827  6W  7. 
a  STRIPS  principal  component  CUSIP 
number  of  912820  GF  8,  and  a  maturity 
date  of  April  30,  2003. 

The  press  release  and  a  copy  of  a 
sample  Large  Position  Report,  which 
appears  in  Appendix  B  of  the  ndes  at  17 


CFR  part  420,  can  be  obtained  by  calling 
(202)  622-2040  and  requesting 
document  number  405.  These 
documents  are  also  available  at  the 
Bureau  of  the  Public  Debt's  Internet  site 
at  the  following  address: 
www.publicdebt.treas.gov. 

Questions  about  Treasury's  large 
position  reporting  rules  should  be 
directed  to  Public  Debt's  Government 
Securities  Reg\ilations  Staff  at  (202) 
691-3632.  Questions  regarding  the 
method  of  submission  of  Large  Position 
Reports  may  be  directed  to  the 
Seciuities  Reports  Division  of  the 
Federal  Reserve  Bank  of  New  York  at 
(212) 720-1449. 

The  collection  of  large  position 
information  has  been  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Control  Niunber  1535- 
0089. 

Dated:  June  1.  2001. 
Donald  V.  Hammond, 

Acting  Under  Secretary,  Domestic  Finance. 
[FR  Doc.  01-14337  Filed  6-4-01;  2:33  pm] 

BHJJNG  COOE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  01  -43] 

Customs  Approval  of  Q  &  Q  Control 
Service  Americas  Incorporated  as  a 
Commercial  Gauger 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

ACTION:  Notice  of  Accreditation  of  Q  & 
Q  Control  Service  Americas  Inc.  of 
Houston,  Texas,  as  a  commercial  gauger. 


summary:  Q  &  Q  Control  Service 
Americas  Inc.  of  Houston,  Texas,  has 
applied  to  U.S.  Customs  under  §  151.13 
of  the  Customs  Regulations  for  approval 
as  a  commercial  gauger  to  gauge 
petroleum  product,  animal  and 
vegetable  oils,  and  organic  compounds. 
Customs  has  determined  that  this 
company  meets  all  of  the  requirements 
for  approval  as  a  commercial  gauger. 
Specifically,  Q  &  Q  Control  Service 
Americas  Inc.  has  been  granted  approval 
to  gauge  petroleiun  product  imder 
Chapter  27  and  Chapter  29,  animal  and 
vegetable  oils  under  Chapter  15  and 
organic  compounds  imder  Chapter  29  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Therefore,  in 
accordance  with  §  151.13  of  the 
Customs  Regulations,  Q  &  Q  Control 
Service  Americas  Inc.  of  Houston, 
Texas,  is  hereby  approved  to  gauge  the 
products  named  above. 

Location:  Q  &  Q  Control  Service 
Americas  Inc.  approved  site  is  located 
at:  16514  A  Dezavala  Road,  Houston 
(Channel view),  Texas,  77530. 

EFFECTIVE  DATE:  Jime  1.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Parker,  National  Quality 
Manager,  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  Suite  1500 
North,  Washington,  DC  20229,  (202) 
927-1060. 

Dated:  May  31,  2001. 

Executive  Director,  Laboratories  and 

Scientific  Services. 

[FR  Doc.  01-14177  Filed  6-5-01;  8:45  am] 
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UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 
Commission. 

ACTION:  Notice  of:  (A)  promulgation  of 
temporary,  emergency  amendments, 
effective  May  1,  2001,  for  (1)  offenses 
involving  the  manufecture,  importation, 
exportation,  or  trafficking  of  "Ecstasy"; 
(2)  offenses  involving  the  manufacture, 
importation,  or  trafficking  of 
amphetamine;  (3)  offenses  involving  the 
trafficking  of  certain  List  I  chemicals 
that  are  used  in  the  manufacture  of 
methamphetamine;  and  (4)  offenses 
involving  peonage  and  human 
trafficking;  and  (B)  submission  to 
Congress  of  additional  non-emergency 
amendments  to  the  sentencing 
guidelines,  effective  November  1,  2001. 

summary:  The  United  States  Sentencing 
Commission  hereby  gives  notice  of  the 
following  actions: 
(A)  Emergency  Amendments. — 

(1)  "Ecstasy"  Offenses. — Pursuant  to 
section  3664  of  the  Ecstasy  Anti- 
Proliferation  Act  of  2000,  Pub.  L.  106— 
310,  the  Commission  has  promulgated  a 
temporary,  emergency  amendment  to 
§2D1.1. 

(2)  Amphetamine  Offenses. — Pursuant 
to  section  3611  of  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000,  Pub.  L.  106—310,  the 
Commission  has  promulgated  a 
temporary,  emergency  amendment  to 
§2Dl.l  (Unlawful  Manufacturing, 
hnporting,  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to 
Commit  These  Offenses)  Attempt  and 
Conspiracy). 

(3)  List  I  Chemical  Offenses. — 
Pursuant  to  section  3651  of  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000,  the  Commission  has 
promulgated  a  temporary,  emergency 
amendment  to  §§  2D1.1  and  2Dl.ll 
(Unlawfully  Distributing,  Importing, 
Exporting  or  Possessing  a  Listed 
Chemical;  Attempt  or  Conspiracy). 

(4)  Himian  Trafficking  Offenses. — 
Pursuant  to  section  112(b)  of  the 
Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000,  Pub.  L.  106— 
386,  the  Commission  has  promulgated  a 
temporary,  emergency  amendment  to 
§§  2G1.1  (Promoting  Prostitution  or 
Prohibited  Sexual  Conduct).  202. 1 
(Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material;  Custodian 
Permitting  Minor  to  Engage  in  Sexually 
Explicit  Conduct;  Advertisement  for 
Minors  to  Engage  in  Production),  and 


2H4.1  (Peonage,  Inyolimtary  Servitude, 
and  Slave  Trade),  and  has  promulgated 
a  new  guideline  at  §  2H4.2  (Willful 
Violations  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act). 

(B)  Non-Emergency  Amendments — 
Pursuant  to  its  authority  under  28 
U.S.C.  994(a)  and  (p)  and  several 
congressional  directives  more  fully 
described  herein,  the  Commission  has 
promulgated  additional,  non-emergency 
amendments  to  the  sentencing 
guidelines,  policy  statements, 
commentary,  and  statutory  index. 

This  notice  sets  forth  the  amendments 
and  the  season  for  each  amendment. 
DATES:  The  Commission  has  specified 
an  effective  date  of  May  1,  2001,  for  the 
emergency  amendments  set  forth  in  Part 

(A)  of  this  notice  and  an  effective  date 
of  November  1,  2001,  for  the  non- 
emergency amendments  set  forth  in  Part 

(B)  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  202-502-4590.  The 
amendments  set  forth  in  this  notice  also 
may  be  accessed  through  the 
Commission's  website  at  www.ussc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Conunission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guidelines  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  each  year  pursuant  to  28  U.S.C. 
994(p). 

(A)  Emergency  Amendments. — In 
January  2001,  the  Conunission 
published  options  for  promulgating  the 
emergency  amendments  set  forth  herein 
(see  66  FR  7962,  January  26,  2001).  The 
Commission  held  a  public  hearing  on 
the  proposed  amendments  in 
Washington,  DC,  on  March  19,  2001. 
After  a  review  of  hearing  testimony  and 
additional  public  comment,  the 
Commission  promulgated  the 
emergency  amendments  set  forth  herein. 
The  Commission  specified  an  effective 
date  of  May  1,  2001,  for  these 
amendments. 

(1)  "Ecstasy". — The  Ecstasy  Anti- 
Proliferation  Act  of  2000  instructed  the 
Commission  to  provide  increased 
penalties  for  the  manufacture, 
importation,  exportation,  or  trafficking 
of  "Ecstasy".  The  directive  specifically 
required  the  Commission  to  increase  Uie 
base  offense  level  for  3,4- 
Methylenedioxymethamphetamine 


(MDMA).  3.4- 

Methylenedioxyamphetamine  (MDA). 
3 ,4-Methy  lenedioxy-N- 
ethylamphetamine  (MDEA),  and 
Paramethoxymethamphetamine  (PMA). 
The  amendinent  amends  the  Drug 
Equivalency  Tables  in  1A2D1.1  to 
increase  substantially  the  marihuana 
equivalencies  for  the  specified 
controlled  substances,  which  has  the 
effect  of  substantially  increasing  the 
penalties  for  offenses  involving 
"Ecstasy". 

(2)  Amphetamine. — Section  3611  of 
the  Methamphetamine  Anti- 
Proliferation  Act  of  2000  directed  the 
Commission  to  provide  increased 
guideline  penalties  for  amphetamine 
offenses  such  that  those  penalities  are 
comparable  to  the  base  offense  level  for 
methamphetamine  offenses.  This 
amendment  revises  §  2D1.1  to  include 
amphetamine  in  the  Drug  Quantity 
Table  in  subsection  (c)  of  that  guideline. 
This  amendment  also  treats 
amphetamine  and  methamphetamine 
identically,  at  a  1:1  ratio,  because  of  the 
similarities  of  the  two  substances. 

(3)  List  I  Chemicals. — Section  3651  of 
the  Methamphetamine  Anti- 
Proliferation  Act  of  2000  directed  the 
Commission  to  "provide  increased 
penalties  for  offenses  involving 
ephedrine,  phenylpropanolamine  (PPA), 
or  pseudoephedrine  (including  their 
salts,  optical  isomers,  and  salts  of 
optical  isomers)  to  correspond  to  the 
quality  of  controlled  substance  that 
reasonably  could  have  been 
manufactured  using  the  quality  of 
ephedrine,  PPA.  and  pseudoephedrine 
possessed  or  distributed."  This 
amendment  provides  a  new  chemical 
quantity  table  in  §  2Dl.ll  specifically 
for  ephedrine.  pseudoephedrine,  and 
phenylpropanolamine  (PPA).  The  table, 
which  has  a  maximum  based  offense 
level  of  level  38,  ties  the  base  offense 
levels  for  these  chemicals  to  the  base 
offense  levels  for  methamphetamine 
(actual)  set  forth  in  §  2D1.1.  The 
amendment  also  makes  conforming 
changes  to  the  commentary  in  §§  2Dl.ll 
and2Dl.l. 

(4)  Human  Trafficking.— This 
amendment  implements  the 
congressional  directive  in  section  112(b) 
of  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2000,  Pub.  L. 
106-386.  The  directive  requires  the 
Commission  to  amend,  if  appropriate, 
the  guidelines  applicable  to  human 
trafficking  (i.e.,  peonage,  involimtary 
servitude,  and  forced  labor)  offenses.  It 
also  requires  the  Commission  to  ensure 
that  the  guidelines  "are  sufficiently 
stringent  to  deter  and  adequately  reflect 
the  heinous  nature  of  these  offenses." 
This  amendment  (i)  creates  a  new 
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guideline,  §  2H4.2  (Willful  Violations  of 
the  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act);  (ii)  refers 
violations  of  four  new  statutes,  18 
U.S.C.  1589  (Forced  Labor),  1590 
(Trafficking  with  Respect  to  Peonage, 
Involimtary  Servitude  or  Forced  Labor), 
1591  (Sex  Trafficking  of  Children  by 
Force,  Fraud  or  Coercion)  and  1952 
(Unlawful  Conduct  with  Respect  to 
Documents  in  Furtherance  of  Peonage, 
Involuntary  Servitude,  or  Forced  Labor) 
to  the  appropriate  guidelines;  and  (iii) 
makes  changes,  consistent  with  the 
directive,  which  both  enhance  sentences 
and  reflect  changes  to  three  existing 
statutes:  18  U.S.C.  1581(a)  (Peonage), 

1583  (Enticement  into  Slavery)  and 

1584  (Sale  into  Involuntary  Servitude). 
(B)  Non-Emergency  Amendments. — 

Section  994  of  title  28,  United  States 
Code,  authorizes  the  Commission  to 
promulgate  sentencing  guidelines  and 
policy  statements  for  federal  courts.  See 
28  U.S.C.  994(a).  Additionally,  28  U.S.C. 
994  directs  the  Commission  periodically 
to  review  and  revise  guidelines 
previously  promulgated  (see  28  U.S.C. 
994(o))  and  authorizes  its  to  submit 
guidelines  amendments  to  the  Congress 
at  or  after  the  beginning  of  a  regular 
session  of  Congress  but  not  later  than 
May  1  (see  18  U.S.C.  994(p)).  Absent 
action  of  Congress  to  the  contrary, 
submitted  amendments  become 
effective  by  operation  of  law  on  the  date 
specified  by  the  Commission  (generally 
November  1  of  the  year  in  which  the 
amendments  are  submitted  to  Congress). 

Notice  of  proposed  amendments  was 
published  in  the  Federal  Register  on 
November  7,  2000  [see  65  FR  66792), 
and  January  26,  2001  {see  66  FR  7962). 
The  Commission  held  a  public  hearing 
on  the  proposed  amendments  in 
Washington,  DC  on  March  19,  2001. 
After  a  review  of  hearing  testimony  and 
additional  public  comment,  the 
Commission  promulgated  the 
amendments  set  forth  herein  (including 
amendments  to  make  permanent  the 
temporary,  emergency  amendments  set 
forth  in  Part  (A)  of  this  notice).  On  May 
1.  2001.  the  Commission  submitted 
these  amendments  to  Congress  and 
specified  an  effective  date  of  November 
1,  2001. 

Authority:  28  U.S.C.  994(a),  (o).  and  (p); 
USSC  Rule  of  Practice  and  Procedure  4.1. 

Diana  E.  Murphy,  _^ 

Chair 

(A)  Emergency  Amendments  to  the 
Sentencing  Guidelines,  Policy 
Statements,  and  Official  Commentary, 
Effective  May  1.2001. 

1.  Amendment:  The  Commentary  to 
§  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  Drug 


Equivalency  Tables  in  the  subdivision 
captioned  "LSD.  PCP.  and  Other 
Schedule  I  and  n  Hallucinogens  (and 
their  immediate  precursors)*  "  in  the 
Une  referenced  to  "MDA"  by  striking 
"50  gm"  and  inserting  "500  gm";  in  the 
line  referenced  to  "MDMA"  by  striking 
"35  gm"  and  inserting  "500  gm";  in  the 
line  referenced  "MDEA"  by  striking  "30 
gm"  and  inserting  "500  gm";  and  by 
inserting  "1  gm  of 

Paramethoxymethamphetamine/PMA  = 
500  gm  of  marihuana"  after  the  line 
referenced  to  "MDEA". 

Reason  for  Amendment:  This 
amendment  addresses  the  directive  in 
the  Ecstasy  Anti-Proliferation  Act  of 
2000  (the  "Act"),  section  3664  of  Pub. 
L.  106-310.  which  instructs  the 
Commission  to  provide,  under 
emergency  amendment  authority, 
increased  penalties  for  the  manufacture, 
importation,  exportation,  or  trafficking 
of  Ecstasy.  The  directive  specifically 
requires  the  Commission  to  increase  the 
base  offense  level  for  3,4- 
Methylenedioxymethetamine  (MDMA), 
3 ,4-Methylenedioxy  amphetamine 
(MDA),  3,4-Methylenedioxy-N- 
ethylamphetamine  (MDEA), 
Paramethoxymethamphetamine  (PMA), 
and  any  other  controlled  substance  that 
is  marketed  as  Ecstasy  and  that  has 
either  a  chemical  structure  similar  to 
MDMA  or  an  effect  on  the  central 
nervous  system  substantially  similar  to 
or  greater  than  MDMA. 

The  amendment  addresses  the 
directive  by  amending  the  Drug 
Equivalency  Table  in  §  2D1.1. 
Application  Note  10,  to  increase 
substantially  the  marihuana 
equivalencies  for  the  specified 
controlled  substances,  which  has  the 
effect  of  substantially  increasing  the 
penalties  for  offenses  involving  Ecstasy. 
The  new  penalties  for  Ecstasy  trafficking 
provide  penalties  which,  gram  for  gram, 
are  more  severe  than  those  for  powder 
cocaine.  Currently  imder  the  Drug 
Equivalency  Table,  one  gram  of  powder 
cocaine  has  a  marihuana  equivalency  of 
200  grams.  This  amendment  sets  the 
marihuana  equivalency  for  one  gram  of 
Ecstasy  at  500  grams. 

There  are  a  combination  of  reasons 
why  the  Commission  has  substantially 
increased  the  penalties  in  response  to 
the  congressional  directive.  Much 
evidence  received  by  the  Commission 
indicated  that  Ecstasy:  (1)  has  powerful 
pharmacological  effects;  (2)  has  the 
capacity  to  cause  lasting  physical 
harms,  including  brain  damage;  and  (3) 
is  being  abused  by  rapidly  increasing 
nimibers  of  teenagers  and  young  adults. 
Indeed,  the  market  for  Ecstasy  is 
overwhelmingly  comprised  of  people 
under  the  age  of  25  years. 


Before  voting  to  promulgate  this 
amendment,  the  Commission 
considered  whether  the  penalty  levels 
for  Ecstasy  should  be  set  at  the  same 
levels  as  for  heroin  (i.e..  one  gram  of 
heroin  has  a  marihuana  equivalency  of 
1000  grams)  and  decided  that  somewhat 
lesser  penalties  were  appropriate  for 
Ecstasy  for  a  nimiber  of  reasons:  (1)  The 
potential  for  addiction  is  greater  with 
heroin;  (2)  heroin  distribution  often 
involves  violence  while,  at  this  time, 
violence  is  not  reported  in  Ecstasy 
markets;  (3)  because  it  is  a  narcotic  and 
is  often  injected,  the  risk  of  death  from 
overdose  is  much  greater  from  heroin; 
and  (4)  because  heroin  is  often  injected, 
there  are  more  secondary  health 
consequences,  such  as  infections  and 
the  transmission  of  the  himian 
immunodeficiency  virus  (HIV)  and 
hepatitis. 

Finally,  based  on  information 
regarding  Ecstasy  trafficking  patterns, 
the  penalty  levels  chosen  are 
appropriate  and  sufficient  to  target 
serious  and  high-level  traffickers  and  to 
provide  appropriate  punishment, 
deterrence,  and  incentives  for 
cooperation.  The  penalty  levels  chosen  . 
for  Ecstasy  offenses  provide  five  year 
sentences  for  serious  traffickers  (those 
whose  relevant  conduct  involved  at 
least  800  pills)  and  ten  year  sentences 
for  high-level  traffickers  (those  whose 
relevant  conduct  involved  at  least  8,000 
pills). 

2.  Amendment:  Section  2D1. 1(c)(1)  is 
amended  by  inserting  after  the  fifth 
entry  the  following: 

"15  KG  or  more  of  Amphetamine,  or 
1.5  KG  or  more  of  Amphetamine 
(actual);". 

Section  2D1. 1(c)(2)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  5  KG  but  less  than  15  KG  of 
Amphetamine,  or  at  least  500  G  but  less 
than  1.5  KG  of  Amphetamine  (actual):". 

Section  2Dl. 1(c)(3)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  1.5  KG  but  less  than  5  KG 
of  Amphetamine,  or  at  least  150  G  bat 
less  than  500  G  of  Amphetamine 
(actual);". 

Section  2Dl. 1(c)(4)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  500  G  but  less  than  1.5  KG 
of  Amphetamine,  or  at  least  50  G  but 
less  than  150  G  of  Amphetamine 
(actual);". 

Section  2Dl. 1(c)(5)  is  amended  by  ' 
inserting  after  the  fifth  entry  the 
following: 

"At  least  350  G  but  less  than  500  G 
of  Amphetamine,  or  at  least  35  G  but 
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less  than  50  G  of  Amphetamine 
(actual):". 

Section  2Dl.  1(c)(6)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  200  G  but  less  than  350  G 
of  Amphetamine,  or  at  least  20  G  but 
less  than  35  G  of  Amphetamine 
(actual);". 

Section  2Dl. 1(c)(7)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  50  G  but  less  than  200  G  of 
Amphetamine,  or  at  least  5  G  but  less 
than  20  G  of  Amphetamine  (actual);". 

Section  2D1. 1(c)(8)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  40  G  but  less  than  50  G  of 
Amphetamine,  or  at  least  4  G  but  less 
than  5  G  of  Amphetamine  (actual);". 

Section  2D1. 1(c)(9)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  30  G  but  less  than  40  G  of 
Amphetamine,  or  at  least  3  G  but  less 
than  4  G  of  Amphetamine  (actual);". 

Section  2Dl.l(c)(10)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  20  G  but  less  than  30  G  of 
Amphetamine,  or  at  least  2  G  but  less 
than  3  G  of  Amphetamine  (actual);". 

Section  2Dl.l(c)(ll)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  10  G  but  less  than  20  G  of 
Amphetamine,  or  at  least  1  G  but  less 
than  2  G  of  Amphetamine  (actual);". 

Section  2Dl.l(c)(12)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 


"At  least  5  G  but  less  than  10  G  of 
Amphetamine,  or  at  least  500  MG  but 
less  than  1  G  of  Amphetamine 
(actual);". 

Section  2Dl.l(c)(13)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"At  least  2.5  G  but  less  than  5  G  of 
Amphetamine,  or  at  least  250  MG  but 
less  than  500  MG  of  Amphetamine 
(actual);". 

Section  2Dl.l(c)(14)  is  amended  by 
inserting  after  the  fifth  entry  the 
following: 

"Less  man  2.5  G  of  Amphetamine,  or 
less  than  250  MG  of  Amphetamine 
(actual);". 

Section  2Dl.l(c)  is  amended  in  Note 
(B)  of  the  "Notes  to  Drug  Quantity 
Table"  by  inserting  ",  'Amphetamine 
(actual)',"  after  "terms  'PGP  (actual)' "; 
by  inserting  ",  amphetamine,"  after 
"substance  containing  PGP";  and  by 
inserting  ",  amphetamine  (actual),"  after 
"weight  of  the  PGP  (actual)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  9  by  inserting  ",  amphetamine," 
after  "PCP". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Cocaine 
and  Other  Schedule  I  and  II  Stimulants 
(and  their  immediate  preciusors)*"  by 
striking  "200  gm"  after  "1  gm  of 
Amphetamine="  and  inserting  "2  kg"; 
and  by  inserting  "1  gm  of  Amphetamine 
(Actual)  =  20  kg  of  marihuana"  after  the 
line  referenced  to  "Amphetaminei". 

Reason  for  Amendment:  This 
emergency  amendment  implements  the 
directive  in  the  Methamphetamine  Anti- 


Proliferation  Act  of  2000,  section  3611 
of  Pub.  L.  106-310  (the  "Act"),  which 
directs  the  Commission  to  provide, 
imder  emergency  amendment  authority, 
increased  guideline  penalties  for 
amphetamine  such  that  those  penalties 
are  comparable  to  the  base  ofiense  level 
for  methamphetamine. 

This  amendment  revised  §  2D1.1  to 
include  amphetamine  in  the  Drug 
Quantity  Table.  This  amendment  also 
treats  amphetamine  and 
methamphetamine  identically,  at  a  1:1 
ratio  (i.e.,  the  same  quantities  of 
amphetamine  and  methamphetamine 
would  result  in  the  same  base  offense 
level)  because  of  the  similarities  of  the 
two  substances.  Specifically, 
amphetamine  and  methamphetamine  (1) 
chemically  are  similar;  (2)  are  produced 
by  a  similar  method  and  are  trafficked 
in  a  similar  manner;  (3)  share  similar 
methods  of  use;  (4)  affect  the  same  parts 
of  the  brain;  and  (5)  have  similar 
intoxicating  effects.  The  amendment 
also  distinguishes  between  pure 
amphetamine  (i.e.,  amphetamine 
(actual))  and  amphetamine  mixtiue  in 
the  same  manner,  and  at  the  same 
quantities,  as  pure  methamphetamine 
(i.e.,  methamphetamine  (actual))  and 
methamphetamine  mixture, 
respectively.  The  amendment  reflects 
the  view  that  the  1:1  ratio  is  appropriate 
given  the  seriousness  of  these  two 
controlled  substances. 

3.  Amendment:  Section  2Dl.ll  is 
amended  by  striking  subsection  (d), 
captioned  "Chemical  Quantity  Table*"; 
and  by  striking  the  Notes  that  follow 
subsection  (d),  captioned  "*Notes",  and 
inserting  the  following: 


"(d)(1)  Ephedrine,  Pseudoephedrine,  and  Phenylpropanolamine  Quantity  Table* 

[Methamphetamine  and  Amphetamine  Precursor  Chemicals] 


(1)  3  KG  or  more  of  Ephedrine;  

3  KG  or  more  of  Phenylpropanolamine; 

3  KG  or  More  of  Pseudoephedrine.  - 

(2)  At  least  1  KG  but  less  than  3  KG  of  Ephedrine;  

At  least  1  KG  but  less  than  3  KG  of  Phenylpropanolamine; 

At  least  1  KG  but  less  than  3  KG  of  Pseudoephedrine. 

(3)  At  least  300  G  but  less  than  1  KG  of  Ephedrine; 

At  least  300  G  but  less  than  1  KG  of  Phenylpropanolamine; 

At  least  300  G  but  less  than  1  KG  of  Pseudoephedrine. 

(4)  At  least  100  G  but  less  than  300  G  of  Ephednne;  

At  least  100  G  but  less  than  300  G  of  Phenylpropanolamine; 

At  least  100  G  but  less  than  300  G  of  Pseudoephedrine. 

(5)  At  least  70  G  but  less  than  100  G  of  Ephedrine; 

At  least  70  G  but  less  than  100  G  of  Phenylpropanolamine; 

At  least  70  G  but  less  than  100  G  of  Pseudoephedrine. 

(6)  At  least  40  G  but  less  than  70  G  of  Ephedrine; 

At  least  40  G  but  less  than  70  G  of  Phenylpropanolamine; 

At  least  40  G  but  less  than  70  G  of  Pseudoephedrine.  <« 

(7)  At  least  10  G  but  less  than  40  G  of  Ephedrine;  

At  least  10  G  but  less  than  40  G  of  Phenylpropanolamine; 

At  least  10  G  tHit  less  than  40  G  of  Pseudoephedrine. 


Level  38 
Level  36 
Level  34 
Level  32 
Level  30 
Level  28 
Level  26 


"(d)(1)  EPHEDRINE,  PSEUDOEPHEDRINE,  AND  PHENYLPROPANOLAMINE  QUANTITY  TABLE '—Continued 

[Methamphetamine  and  Amphetamine  Precursor  Chemicals] 


Quantity 


Base 

offense 

level 


(8)  At  least  8  G  but  less  than  10  G  of  Ephedrine;  

At  least  8  G  but  less  than  10  G  of  Phenylpropanolamine; 

At  least  8  G  but  less  than  10  G  of  Pseudoephedrine. 

(9)  At  least  6  G  but  less  than  8  G  of  Ephedrine;  

At  least  6  G  but  less  than  8  G  of  Phenylpropanolamine; 

At  least  6  G  but  less  than  8  G  of  Pseudoephedrine. 

(10)  At  least  4  G  but  less  than  6  G  of  Ephedrine;  

At  least  4  G  tHJt  less  than  6  G  of  Phenylpropanolamine; 

At  least  4  G  but  less  than  6  G  of  Pseudoephednne. 

(11)  At  least  2  G  but  less  than  4  G  of  Ephedrine;  

At  least  2  G  but  less  than  4  G  of  Phenylpropanolamine; 

At  least  2  G  but  less  than  4  G  of  Pseudoephedrine. 

(12)  At  least  1  G  but  less  than  2  G  of  Ephedrine;  

At  least  1  G  but  less  than  2  G  of  Phenylpropanolamine; 

At  least  1  G  but  less  than  2  G  of  Pseudoephedrine. 

(13)  At  least  500  MG  but  less  than  1  G  of  Ephedrine;  

At  least  500  MG  but  less  than  1  G  of  Phenylpropanolamine; 
At  least  500  MG  but  less  than  1  G  of  Pseudoephedrine. 

(14)  Less  than  500  MG  of  Ephedrine; 

Less  than  500  MG  of  Phenylpropanolamine; 

Less  than  500  MG  of  Pseudoephedrine. 


Level  24 
Level  22 
Level  20 
Level  18 
Levelie 
Level  14 
Level  12 


•Notes: 

(A)  Except  as  provided  in  Note  (B),  to  calculate  the  base  offense  level  in  an  offense  that  Involves  two  or  more  chemicals  use  the  quantity  of 
the  single  chemical  that  results  in  the  greatest  offense  level,  regardless  of  vi^hether  the  chemicals  are  set  forth  in  different  tables  or  in  different 
cateqories  {i.e.,  list  I  or  list  II)  under  subsection  (d)  of  this  guideline. 

(B)  To  calculate  the  base  offense  level  in  an  offense  that  involves  two  or  more  chemicals  each  of  which  is  set  forth  in  the  Ephedrine 
Pseudoephednne,  and  Phenylpropanolamine  Quantity  Table,  (i)  aggregate  the  quantities  of  all  such  chemicals,  and  (ii)  determine  the  base  of- 
fense level  con-esponding  to  the  aggregate  quantity. 

(C)  In  a  case  involving  ephedrine,  pseudoephedrine,  or  phenylpropanolamine  tablets,  use  the  weight  of  the  ephedrine,  pseudoephednne  or 
phenylpropanolamine  contained  in  the  tablets,  not  the  weight  of  the  entire  tablets,  in  calculating  the  base  offense  level.". 

(d)(2)  Chemical  Quantity  Table* 

[All  other  precursor  chemicals] 


Listed  ctiemicals  and  quantity 


(1)  List  I  Chemicals 


890  G  or  nrare  of  Benzaldehyde; 

20  KG  or  more  of  Benzyl  Cyanide; 

200  G  or  more  of  Ergonovine; 

400  G  or  more  of  Ergotamine; 

20  KG  or  more  of  Ethylamine; 

2.2  KG  or  more  of  Hydriodic  Acid; 

320  KG  or  more  of  Isosafrole; 

200  G  or  more  of  Methylamine; 

500  KG  or  more  of  N-Methylephedrine; 

500  KG  or  more  of  N-Methylpseudoephedrine; 

625  G  or  more  of  Nitroethane; 

10  KG  or  more  of  Norpseudoephedrine; 

20  KG  or  more  of  Phenyiacetic  Acid; 

10  KG  or  nrare  of  Piperidine; 

320  KG  or  more  of  Piperonal; 

1.6  KG  or  more  of  Propionic  Anhydride; 

320  KG  or  more  of  Safrde; 

400  KG  or  more  of  3,  4-Methylenedloxyphenyl-2-propanone. 


\ 


(2)  Ust  I  Chemicals 


At  least  267  G  but  less  than  890  G  of  Benzaldehyde; 
At  least  6  KG  but  less  than  20  KG  of  Benzyl  Cyanide; 
At  least  60  G  but  less  than  200  G  of  Ergonovine; 
At  least  1 20  G  but  less  than  400  G  of  Ergotamine; 
At  least  6  KG  but  less  than  20  KG  of  Ethylamine; 
At  least  660  G  but  less  than  2.2  KG  of  Hydriodic  Acid; 
At  least  96  KG  but  less  than  320  KG  of  Isosafrole: 
At  least  60  G  but  less  than  200  G  of  Methylamine; 


offense 
level 


Level  30 


Level  28 
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(d)(2)  Chemical  Quantity  Table*— Continued 

[All  other  precursor  chemicals] 


Listed  chemicals  and  quantity 


At  least  150  KG  but  less  than  500  KG  of  N-Methylephedrine; 

At  least  150  KG  but  less  than  500  KG  of  N-Methylpseudoephednne; 

At  least  187.5  G  but  less  than  625  G  of  Nitroethane; 

At  least  3  KG  but  less  ttian  10  KG  of  Norpseudoephedrine; 

At  least  6  KG  but  less  than  20  KG  of  Phenylacetic  Acid; 

At  least  3  KG  but  less  than  10  KG  of  Piperidine: 

At  least  96  KG  but  less  than  320  KG  of  Piperonal; 

At  least  480  G  but  less  than  1 .6  KG  of  Propionic  Anhydride; 

At  least  96  KG  but  less  than  320  KG  of  Safrole; 

At  least  120  KG  but  less  than  400  KG  of  3,4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals 

11  KG  or  more  of  Acetic  Anhydride; 

1 175  KG  or  more  of  Acetone; 

20  KG  or  more  of  Benzyl  Chloride; 

1075  KG  or  more  of  Ethyl  Ether; 

1200  KG  or  more  of  Methyl  Ethyl  Ketone; 

10  KG  or  more  of  Potassium  Permanganate; 

1300  KG  or  more  of  Toluene. 

(3)  List  I  Chemicals 

At  least  89  G  but  less  than  267  G  of  Benzaldehyde; 

At  least  2  KG  but  less  than  6  KG  of  Benzyl  Cyanide; 

At  least  20  G  but  less  than  60  G  of  Ergonovine; 

At  least  40  G  but  less  than  120  G  of  Ergotamine; 

At  least  2  KG  but  less  than  6  KG  of  Ethylamine; 

At  least  220  G  but  less  than  660  G  of  Hydriodic  Acid; 

At  least  32  KG  but  less  than  96  KG  of  Isosafrole; 

At  least  20  G  but  less  than  60  G  of  Methylamine; 

At  least  50  KG  but  less  than  150  KG  of  N-Methylephedrine; 

At  least  50  KG  but  less  than  1 50  KG  of  N-Methylpseudoephedrine; 

At  least  62.5  G  but  less  than  187.5  G  of  Nitroethane; 

At  least  1  KG  but  less  than  3  KG  of  Norpseudoephedrine; 

At  least  2  KG  but  less  than  6  KG  of  Phenylacetic  Acid; 

At  least  1  KG  but  less  than  3  KG  of  Piperidine; 

At  least  32  KG  but  less  than  96  KG  of  Piperonal; 

At  least  160  G  but  less  than  480  G  of  Propionic  Anhydride; 

At  least  32  KG  but  less  than  96  KG  of  Safrole; 

At  least  40  KG  but  less  than  120  KG  of  3,4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals 

At  least  3.3  KG  but  less  than  11  KG  of  Acetic  Anhydride; 

At  least  352.5  KG  but  less  than  1175  KG  of  Acetone; 

At  least  6  KG  but  less  than  20  KG  of  Benzyl  Chloride; 

At  least  332.5  KG  but  less  than  1075  KG  of  Ethyl  Ether; 

At  least  360  KG  but  less  than  1200  KG  of  Methyl  Ethyl  Ketone; 

At  least  3  KG  but  less  than  10  KG  of  Potassium  Permanganate; 

At  least  390  KG  but  less  than  1300  KG  of  Toluene. 

(4)  List  I  Chemicals .'. 


At  least  62.3  G  but  less  than  89  G  of  Benzaldehyde; 
'At  least  1 .4  KG  but  less  tlian  2  KG  of  Benzyl  Cyanide; 
At  least  14  G  but  less  than  20  G  of  Ergonovine; 
At  least  28  G  but  less  than  40  G  of  Ergotamine; 
At  least  1.4  KG  but  less  than  2  KG  of  Ethylamine; 
At  least  154  G  but  less  than  220  G  of  Hydriodic  Acid; 
At  least  22.4  KG  but  less  than  32  KG  of  Isosafrole; 
At  least  14  G  but  less  than  20  G  of  Methylamine; 
At  least  35  KG  but  less  ttian  50  KG  of  N-Methylephedrine; 

At  least  35  KG  but  less  than  50  KG  of  N-Methylpseudoephedrine; 

At  least  43.8  G  but  less  than  62.5  of  Nitroethane; 

At  least  700  G  but  less  than  1  KG  of  Norpseudoephedrine; 

At  least  1 .4  KG  but  less  than  2  KG  of  Phenylacetic  Acid; 

At  least  700  G  but  less  than  1  KG  of  Piperidine; 

At  least  22.4  KG  but  less  than  32  KG  of  Piperonal; 

At  least  112  G  but  less  than  160  G  of  Propionic  Anhydride; 


Base 

offense 

level 


Uvel  26 


Level  24 


(d)(2)  Chemical  Quai^tity  Table*— Continued 

(All  Oltier  Precursor  Chemicals) 


At  least  22.4  KG  but  less  than  32  KG  of  Safrole; 

At  least  28  KG  but  less  than  40  KG  of  3,  4-Methylenedioxyphenyi-2-propanone; 

List  II  Chemicals 

At  least  1.1  KG  but  less  than  3.3  KG  of  Acetic  Anhydride; 

At  least  1 17.5  KG  but  less  than  352.5  KG  of  Acetone; 

At  least  2  KG  but  less  than  6  KG  of  Benzyl  Chloride; 

At  least  107  5  but  less  than  322.5  KG  of  Ethyl  Ether; 

At  least  120  KG  but  less  than  360  KG  of  Methyl  Ethyl  Ketone; 

At  least  1  KG  but  less  than  3  KG  of  Potassium  Permanganate; 

At  least  130  KG  but  less  than  390  KG  of  Toluene. 


(5)  List  I  Chemicals 


Level  22 


At  least  35.6  G  but  less  than  62.3  of  Benzaldehyde; 

At  least  800  G  but  less  than  1 .4  KG  of  Benzyl  Cyanide; 

At  least  8  G  but  less  than  14  G  of  Ergonovine; 

At  least  16  G  but  less  than  28  G  of  Ergotamine;  __ 

At  least  800  G  but  less  than  1 .4  KG  of  Ethylamine; 

At  least  88  G  but  less  than  154  G  of 'Hydriodic  Acid; 

At  least  12.8  KG  but  less  than  22.4  KG  of  Isosafrole; 

At  least  8  G  but  less  than  14  G  of  Methylamine; 

At  least  20  KG  but  less  than  35  KG  of  N-Methylephedrine; 

At  least  20  KG  but  less  than  35  KG  of  N-Methylpseudoephedrine; 

At  least  25  G  but  less  than  43.8  G  of  Nitroethane; 

At  least  400  G  but  less  than  700  G  of  Norpseudoephedrine; 

At  least  800  G  but  less  than  1 .4  KG  of  Phenylacetic  Acid; 

At  least  400  G  but  less  than  700  G  of  Piperidine; 

At  least  12.8  KG  but  less  than  22.4  KG  of  Piperonal; 

At  least  64  G  but  less  than  1 12  G  of  Propionic  Anhydride; 

At  least  12.8  KG  but  less  than  22.4  KG  of  Safrole; 

At  least  16  KG  but  less  than  28KG  of  3,4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals  _  _ 

At  least  726  G  but  less  than  1.1  KG  of  Acetic  Anhydride; 
At  least  82.25  KG  but  less  than  1 17.5  KG  of  Acetone; 
At  least  1.4  KG  but  less  than  2  KG  of  Benzyl  Chloride; 
At  least  75.25  KG  but  less  than  107.5  KG  of  Ethyl  Ether 
At  least  84  KG  but  less  than  120  KG  of  Methyl  Ethyl  Ketone; 
At  least  700  G  but  less  than  1  KG  of  Potassium  Permanganate; 
At  least  91  KG  but  less  than  130  KG  of  Toluene. 


(6)  List  I  Chemicals 


Level  20 


At  least  8.9  G  but  less  than  35.6  G  of  Benzaldehyde;  ~  . 

At  least  200  G  but  less  than  800  G  of  Benzyl  Cyanide; 

At  least  2  G  but  less  than  8  G  of  Ergonovine;  . 

At  least  4  G  but  less  than  16  G  of  Ergotamine; 

At  least  200  G  but  less  than  800  G  of  Ethylamine; 

At  least  22  G  but  less  than  88  G  of  Hydriodic  Acid; 

At  least  3.2  KG  but  less  than  12.8  KG  of  Isosafrole; 

At  least  2  G  but  less  than  8  G  of  Methylamine; 

At  least  5  KG  but  less  than  20  KG  of  N-Methylephedrine; 

At  least  5  KG  but  less  than  20  KG  of  N-Methylpseudoephedrine; 

At  least  6.3  G  but  less  than  25  G  of  Nitroethane; 

At  least  100  G  but  less  than  400  of  Norpseudoephedrine;^ 

At  least  200  G  but  less  than  800  G  of  Phenylacetic  Acid; 

At  least  100  G  but  less  than  400  G  of  Piperidine; 

At  least  3.2  KG  but  less  than  12.8  KG  of  Piperonal; 

At  least  16  G  but  less  than  64  G  of  Propionic  Anhydride; 

At  least  3.2  KG  but  less  than  12.8  KG  of  Safrole; 

At  least  4  KG  but  less  than  16  KG  of  3,4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals 

At  least  440  G  but  less  than  726  G  of  Acetic  Anhydride; 
At  least  47  KG  but  less  than  82.25  KG  of  Acetone; 
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(d)(2)  Chemical  Quantity  Table*— Continued 

[All  Other  Precursor  Chemicals] 


Listed  chemicals  and  quantity 


At  least  800  G  but  less  than  1 .4  KG  of  Benzyl  Chloride: 

At  least  43  KG  but  less  than  75.25  KG  of  Ethyl  Ether; 

At  least  48  KG  but  less  than  84  KG  of  Methyl  Ethyl  Ketone; 

At  least  400  G  but  less  ttian  700  g  of  Potassium  Permanganate; 

(7)  List  I  Chemicals 


At  least  7.1  G  but  less  than  8.9  G  of  Benzaldehyde; 

At  least  160  G  but  less  than  200  G  of  Benzyl  Cyanide; 

At  least  1 .6  G  but  less  ttian  2  G  of  Ergonovine; 

At  least  3.2  G  but  less  ttian  4  G  of  Ergotamine; 

At  least  160  G  but  less  tfurn  200  G  of  Ethylamine; 

At  least  17.6  G  but  less  than  22  G  of  Hydriodic  Acid; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Isosafrole; 

At  least  1.6  G  but  less  than  2  G  of  Methylamine; 

At  least  4  KG  but  less  than  5  KG  of  N-Methylephedrine; 

At  least  4  KG  but  less  ttian  5  KG  of  N-Methylpseudoephedrine; 

At  least  5  G  but  less  than  6.3  G  of  Nitroethane; 

At  least  80  G  but  less  than  100  G  of  Norpseudoephedrine; 

At  least  160  G  but  less  ttian  200  G  of  Phenylacetic  Add; 

At  least  80  G  but  less  tfian  100  G  of  Piperidine; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Piperonal; 

At  least  12.8  G  but  less  than  16G  of  Propionic  Anhydride; 

At  least  2.56  KG  but  less  than  3.2  KG  of  Safrole; 

At  least  3.2  KG  but  less  than  4  KG  of  3,4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals 

At  least  1 10  G  but  less  ttian  440  G  of  Acetic  Anhydride; 

At  least  1 1 .75  KG  but  less  than  47  KG  of  Acetone; 

At  least  200  G  but  less  than  800  G  of  Benzyl  Chloride; 

At  least  10.75  KG  but  less  than  43  KG  of  Ethyl  Ether; 

At  least  12  KG  but  less  than  48  KG  of  Methyl  Ethyl  Ketone: 

At  least  100  G  txjt  less  tfian  400  G  of  Potassium  Pemianganate; 

At  least  13  KG  but  less  than  52  KG  of  Toluene. 


(8)  List  I  Chiemicals 


3.6  KG  or  more  of  Anthranilic  Acid; 

At  least  5.3  G  but  less  than  7.1  G  of  Benzaldehyde; 

At  least  120  G  but  less  than  160  G  of  Benzyl  Cyanide; 

At  least  1 .2  G  but  less  than  1 .6  G  of  Ergonovine; 

At  least  2.4  G  but  less  ttian  3.2  G  of  Ergotamine; 

At  least  120  G  but  less  than  160  G  of  Ethylamine; 

At  least  13.2  G  but  less  than  17.6  G  of  Hydriodic  Acid; 

At  least  1 .92  KG  but  less  than  2.56  KG  of  Isosafrole; 

At  least  1 .2  G  but  less  than  1 .6  G  of  Methylamine; 

4.8  KG  or  rtxHe  of  N-Acetylanthranilic  Acid; 

At  least  3  KG  but  less  than  4  KG  of  N-Methytephedrine; 

At  least  3  KG  but  less  than  4  KG  of  N-Methylpseudoephedrine; 

At  least  3.8  G  but  less  than  5  G  of  Nitroethane;- 

At  least  60  G  but  less  than  80  G  of  Norpseudoephedrine; 

At  least  120  G  but  less  than  160  G  of  Phenylacetic  Acid; 

At  least  60  G  but  less  than  80  G  of  Piperidine: 

At  least  1 .92  KG  but  less  than  2.56  KG  of  Piperonal; 

At  least  9.6  G  but  less  ttian  12.8  G  of  Propionic  Anhydride: 

At  least  1 .92  KG  but  less  than  2.56  KG  of  Safrole; 

At  least  2.4  KG  but  less  ttian  3.2  KG  of  3,  4-MethylenedioxyphenyL-2-propanone; 

List  II  Chemicals 

At  least  88  G  but  less  than  1 10  G  of  Acetic  Anhydride; 

At  least  9.4  KG  but  less  than  11.75  KG  of  Acetone: 

At  least  160  G  but  less  than  200  G  of  Benzyl  Chloride; 

At  least  8.6  KG  but  less  than  10.75  KG  of  Ethyl  Ether; 

At  least  9.6  KG  but  less  than  12  KG  of  Methyl  Ethyl  Ketone; 

At  least  80  G  but  less  than  100  G  of  Potassium  Permanganate; 

At  least  10.4  KG  but  less  than  13  KG  of  Toluene. 


Base 

offense 

level 


Level  18 


Level  16 
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(d)(2)  Chemical  Quantity  Table*— Continued 

[All  Other  Precursor  Chemicals] 


Listed  chemicals  and  quantity 


(9)  List  I  Chemicals 


At  least  2.7  KG  but  less  than  3.6  KG  of  Anthranilic  Acid; 

At  least  3.6  G  but  less  than  5.3  G  of  Benzaldehyde: 

At  least  80  G  but  less  than  120  G  of  Benzyl  Cyanide; 

At  least  800  MG  but  less  than  1 .2  G  of  Ergonovine; 

At  least  1 .6  G  but  less  than  2.4  G  of  Ergotamine:  . 

At  least  80  G  but  less  than  120  G  of  Ethylamine; 

At  least  8.8  G  but  less  than  13.2  G  of  Hydriodic  Acid; 

At  least  1.44  KG  but  less  than  1.92  KG  of  Isosafrole; 

At  least  800  MG  but  less  than  1 .2  G  of  Methylamine; 

At  least  3.6  KG  but  less  than  4.8  KG  of  N-Acetylanthraniclic  Acid; 

At  least  2.25  KG  but  less  than  3  KG  of  N-Methylephedrine: 

At  least  2.25  KG  but  less  than  3  KG  of  N-Methylpseudoephedrine: 

At  least  2.5  G  but  le'ss  than  3.8  G  of  Nitroethane: 

At  least  40  G  but  less  than  60  G  of  Norpseudoepfiedrine; 

At  least  80  G  but  less  than  120  G  of  Phenylacetic  Acid; 

At  least  40  G  but  less  than  60  G  of  Piperidine: 

At  least  1.44  KG  but  less  than  1.92  KG  of  Piperonal; 

At  least  7.2  G  but  less  than  9.6  G  of  Propionic  Anhydride: 

At  least  1 .44  KG  but  less  than  1 .92  KG  of  Safrole; 

At  least  1 .8  KG  but  less  than  2.4  KG  of  3,  4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals 

■  At  least  66  G  but  less  than  88  G  of  Acetic  Anhydride; 
At  least  7.05  KG  but  less  than  9.4  KG  of  Acetone; 
At  least  120  G  but  less  than  160  G  of  Benzyl  Chloride; 
At  least  6.45  KG  but  less  than  8.6  KG  of  Ethyl  Ether; 
At  least  7.2  KG  but  less  than  9.6  KG  of  Methyl  Ethyl  Ketone: 
At  least  60  G  tHJt  less  than  80  G  of  Potassium  Permanganate: 
At  least  7.8  KG  but  less  than  10.4  KG  of  Toluene. 


(10)  List  I  Chemicals 


Less  than  2.7  KG  of  Anthranilic  Acid; 

Less  than  3.6  G  of  Benzaldehyde: 

Less  than  80  G  of  Benzyl  Cyanide; 

Less  than  800  MG  of  Ergonovine; 

Less  than  1 .6  G  of  Ergotamine; 

Less  than  80  G  of  Ethylamine; 

Less  than  8.8  G  of  Hydriodic  Add; 

Less  than  1 .44  KG  of  Isosafrole; 

Less  than  800  MG  of  Methylamine: 

Less  than  3.6  KG  of  N-Acetylanthranilic  Acid; 

Less  than  2.25  KG  of  N-Methylephedrine; 

Less  than  2.25  KG  of  N-Methylpseudoephedrine; 

Less  than  2.5  G  of  Nitroethane; 

Less  ttian  40  G  of  Norpseudoephedrine; 

Less  than  80  G  of  Phenylacetic  Add; 

Less  tfian  40  G  of  Piperidine; 

Less  than  1 .44  KG  of  Piperonal; 

Less  than  7.2  G  of  Propionic  Anhydride; 

Less  than  1 .44  KG  of  Safrole; 

Less  than  1 .8  KG  of  3,4-Methylenedioxyphenyl-2-propanone; 

List  II  Chemicals 

Less  than  66  G  of  Acetic  Anhydride; 

Less  than  7.05  KG  of  Acetone; 

Less  than  120  G  of  Benzyl  Chloride: 

Less  than  6.45  KG  of  Ethyl  Ether 

Less  than  7.2  KG  of  Methyl  Ethyl  Ketone; 

Less  than  60  G  of  Potassium  Permanganate; 

Less  than  7.8  KG  of  Toluene. 


Base 
offense 


Level  14 


Level  12 


'Notes: 

(A)  Except  as  provided  in  Note  (B),  to  calculate  the  base  offense  level  in  an  offense  that  involves  two  or  more  cliemicals,  use  ttie  quantity  of 
the  single  chemical  that  results  in  tfie  greatest  offense  level,  regardless  of  whether  the  chemicals  are  set  forth  In  different  tables  or  in  different 
categories  ( i.e.,  list  I  or  list  II)  under  subsection  (d)  of  this  guideline. 
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(B)  To  calculate  the  base  offense  level  in  an  offense  that  involves  two  or  more  chemicals  each  of  which  is  set  forth  in  the  Ephedrine 
Pseudoephedrine,  and  Phenylpropanolamine  Quantity  Table,  (i)  aggregate  the  quantities  of  all  such  chemicals,  and  (ii)  detemriine  the  base  of- 
fense level  corresponding  to  the  aggregate  quantity. 

(C)  In  a  case  involving  ephednne,  pseudoephedrine,  or  phenylpropanolamine  tablets,  use  the  weight  of  ttie  ephedrine,  pseudoephedrine  of 
phenylpropanolamine  contained  in  the  tablets,  not  the  weight  of  the  entire  tablets,  in  calculating  the  base  offense  level.". 


The  commentary  to  §  2Dl.ll 
captioned  "Application  Notes"  is 
amended  by  striking  Note  4  in  its 
entirety  and  inserting  the  following: 

"4.  Cases  Involving  Multiple 
Chemicals. — 

(A)  Determining  the  Base  Offense 
Level  for  Two  or  More  Chemicals. — 
Except  as  provided  in  subdivision  (B),  if 
the  offense  involves  two  or  more 
chemicals,  use  the  quantity  of  the  single 
chemical  that  results  in  the  greatest 
offense  level,  regardless  of  whether  the 
chemicals  are  set  forth  in  different 
tables  or  in  different  categories,  {i.e..  list 
I  or  list  n)  under  subsection  (d)  of  this 
guideline. 

Example:  The  defendant  was  in  possession 
of  five  Idlograms  of  ephedrine  and  300  grams 
of  hydriodic  acid.  Ephedrine  and  hydriodic 
acid  typically  are  used  together  in  the  same 
manufacturing  process  to  manufacture 
methamphetamine.  The  base  offense  level  for 
each  chemical  is  calculated  separately  and 
the  chemical  with  the  higher  base  offense 
level  is  used.  Five  kilograms  of  ephedrine 
result  in  a  base  offense  level  of  level  38;  300 
grams  of  hydriodic  acid  result  in  a  base 
offense  level  of  level  26.  In  this  case,  the  base 
offense  level  would  be  level  38. 

(B)  Determining  the  Base  Offense 
Level  for  Offenses  involving  Ephedrine, 
Pseudoephedrine,  or 
Phenylpropanolamine. — U  the  offense 
involves  two  or  more  chemicals  each  of 
which  is  set  forth  in  the  Ephedrine, 
Pseudoephedrine,  and 
Phenylpropanolamine  Quantity  Table, 
(i)  aggregate  the  quantities  of  all  such 
chemicals,  and  (ii)  determine  the  base 
offense  level  corresponding  to  the 
aggregate  qufmtity. 

Example:  The  defendant  was  in  possession 
of  80  grams  of  ephedrine  and  50  grams  of 
phenylpropanolamine,  an  aggregate  quantity 
of  130  grams  of  such  chemicals.  The  base 
offense  level  corresponding  to  that  aggregate 
quantity  is  level  32. 

(C)  Upward  Departure. — In  a  case 
involving  two  or  more  chemicals  used 
to  manufactiue  different  controlled 
substances,  or  to  manufacture  one 
controlled  substance  by  different 
manufacturing  processes,  an  upward 
departure  may  be  warranted  if  the 
offense  level  does  not  adequately 
address  the  seriousness  of  the  offense.". 

The  Commentary  to  §  2Dl.ll 
captioned  "Application  Notes"  is 
amended  by  striking  Notes  5  and  6  in 
their  entirety;  and  by  redesignating 
Notes  7  and  8  as  Notes  5  and  6, 
respectively. 


The  Commentary  to  §  2Dl.ll 
captioned  "Background"  is  amended  in 
the  first  sentence  by  inserting 
"(including  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine]"  after  "list  I 
.chemicals". 

The  Conunentary  to  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  "Drug  Equivalency 
Tables"  by  inserting  after  the 
subdivision  captioned  "Schedule  V 
Substances*  *  *"  the  following  new 
subdivision: 

"List  I  Chemicals  (relating  to  the 
manufactiue  of  amphetamine  or 
methamphetamine)*  *  * 
1  gm  of  Ephedrine  =  10  kg  of  marihuana 
1  gm  of  Phenylpropanolamine  =  10  kg 

of  marihuana 
1  gm  of  Pseudoephedrine  - 10  kg  of 

marihuana 

*  *  *  Provided,  that  in  a  case 
involving  ephedrine,  pseudoephedrine, 
or  phenylpropanolamine  tablets,  use  the 
weight  of  the  ephedrine, 
pseudoephedrine,  or 
phenylpropanolamine  contained  in  the 
tablets,  not  the  weight  of  the  entire 
tablets,  in  calculating  the  base  offense 
level.". 

Reason  for  Amendment:  This 
amendment  is  in  response  to  the  three- 
part  directive  in  section  3651  of  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000,  Pub.  L.  106-310  (the 
"Act"),  regarding  enhanced  punishment 
for  trafficking  in  List  I  chemicals.  That 
section  requires  the  Commission  to 
promulgate  an  amendment 
implementing  the  directive  imder 
emergency  amendment  authority. 

First,  this  amendment  provides  a  new 
chemical  quantity  table  specifically  for 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  (PPA).  The  table 
ties  the  base  offense  levels  for  these 
chemicals  to  the  base  offense  levels  for  . 
methamphetamine  (actual)  set  forth  in 
§  2D1.1,  assuming  a  50  percent  actual 
yield  of  the  controlled  substance  from 
the  chemicals.  (Methamphetamine 
(actual)  is  used  rather  than 
methamphetamine  mixtiu«  because 
ephedrine,  pseudoephedrine,  and  PPA 
produce  methamphetamine  (actual)). 
This  yield  is  based  on  information 
provided  by  the  Drug  Enforcement 
Administration  (DEA)  that  the  tjrpical 
yield  of  these  substances  for  clandestine 
laboratories  is  50  to  75  percent. 

This  new  chemical  quantity  table  has 
a  maximum  base  offense  level  of  level 


38  (as  opposed  to  a  maximum  base 
offense  level  of  level  30  for  all  other 
precursor  chemicals).  Providing  a 
maximum  base  offense  level  of  the  level 
38  complies  with  the  directive  to 
establish  penalties  for  these  preciusors 
that  "correspond  to  the  quantity  of 
controlled  substance  that  could  have 
reasonably  been  manufactured  using  the 
quantity  of  ephedrine, 
phenylpropanolamine,  or 
pseudoephedrine  possessed  or 
distributed."  Additionally,  this 
adjustment  will  have  an  impact  on  the 
relationship  between  §§  2D1.1  and 
2Dl.ll  by  eliminating  the  six-level 
distinction  that  currentiy  exists  between 
offenses  that  involve  intent  to 
manufacture  methamphetamine  and 
offenses  that  involve  an  attempt  to 
manufactiue  methamphetamine,  at  least 
for  offenses  involving  ephedrine, 
pseudoephedrine,  and  PPA. 

This  amendment  eliminates  the 
Ephedrine  Equivalency  Table  in 
§  2Dl.ll  and,  in  its  place,  provides  an 
instruction  for  the  court  to  determine 
the  base  offense  level  in  cases  involving 
multiple  precursors  (other  than 
ephedrine,  pseudoephedrine,  or  PPA) 
by  using  the  quantity  of  the  single 
chemical  resulting  in  the  greatest 
offense  level.  An  upward  departure  is 
provided  for  cases  in  which  the  offense 
level  does  not  adequately  address  the 
seriousness  of  the  offense. 

However,  this  amendment  provides 
an  exception  to  the  rule  for  offenses  that 
involve  a  combination  of  ephedrine, 
pseudoephedrine,  or  PPA  because  these 
chemicals  often  are  used  in  the  same 
manufacturing  process.  In  a  case  that 
involves  two  or  more  of  these 
chemicals,  the  base  offense  level  will  be 
determined  using  the  total  quantity  of 
these  chemicals  involved.  The  purpose 
of  this  exception  is  twofold:  (1)  Any  of 
the  three  primary  precursors  in  the  same 
table  can  be  combined  writhout 
difficulty;  and  (2)  studies  conducted  by 
the  DEA  indicate  that  because  the 
manufacturing  process  for  amphetamine 
and  methcunphetamine  is  identical, 
there  are  cases  in  which  the  different 
precursors  are  included  in  the  same 
batch  of  drugs.  If  the  chemical  is  PPA, 
amphetamine  results;  and  if  the 
chemical  is  ephedrine, 
methamphetamine  results. 

Second,  the  amendment  adds  to  the 
Drug  Equivalency  Tables  in  §  2D1.1  a 
conversion  table  for  these  preciu^sor 
chemicals,  providing  for  a  50  percent 
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conversion  ratio.  This  is  based  on  data 
from  the  DEA  that  the  actual  yield  from 
ephedrine,  pseudoephedrine,  or  PPA 
typically  is  in  the  range  of  50  to  75 
percent.  The  piupose  of  this  part  of  the 
amendment  is  to  achieve  the  same 
pimishment  level  (as  is  achieved  by  the 
first  part  of  this  amendment)  for  an 
offense  involving  any  of  these  precursor 
chemicals  when  such  offense  involved 
the  manufactiu^r  of  methamphetamine 
and,  as  a  result,  is  sentenced  imder 
§  2D  1.1  piusuant  to  the  cross  reference 
in§a2Dl.ll. 

Third,  this  amendment  increases  the 
base  offense  level  for  Benzaldehyde, 
Hydriodic  Acid,  Methylamine, 
Nitroethane,  and  Norpseudoesphedrine 
by  re-calibrating  these  levels  to  the 
appropriate  quantity  of 
methamphetamine  (actual)  that  could  be 
produced  assiuning  a  50  percent  yield  of 
chemical  to  drug  and  retaining  a  cap  at 
level  30.  Previously,  these  chemicals 
had  been  linked  to  methamphetamine 
(mixtiire)  penalty  levels.  Based  on  a 
study  conducted  by  the  DEA,  ephedrine 
and  pseudoephedrine  are  the  primary 
precursors  used  to  make 
methamphetamine  in  the  United  States. 
Phenylproponolamine  is  the  primary 
preciusor  used  to  make  amphetamine. 
Unlike  the  five  additional  List  I 
chemicals,  the  chemical  structiu^s  of 
ephedrine,  pseudoephedrine,  and  PPA 
are  so  similar  to  the  resulting  drug  [i.e., 
methamphetamine  or  amphetamine) 
that  the  manufacture  of 
methamphetamine  or  amphetamine 
from  ephedrine,  pseudoephedrine,  or 
PPA  is  a  very  simple  one-step  synthesis 
which  anyone  can  perform  using  a 
variety  of  chemical  reagents.  The 
manufacture  of  methamphetamine  or 
amphetamine  from  the  five  additional 
List  I  chemicals  is  a  more  complex 
process  which  requires  a  heightened 
level  of  expertise. 

4.  Amendment:  The  Commentary  to 
§201.1  captioned  "Statutory 
Provisions"  is  amended  by  inserting 
"1591,"  before  "2421". 

The  Conunentary  to  §  2G1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  in  the  forth  sentence  by  adding 
"(B)"  after  "purposes  of  subsection 
(b)(1)". 

The  Commentary  to  §  201. 1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"12.  Upward  Departiue  Provisions. — 
An  upward  departiue  may  be  warranted 
in  either  of  the  following  circumstances: 

(A)  The  defendant  was  convicted 
under  18  U.S.C.  1591  and  the  offense 
involved  a  victim  who  had  not  attained 
the  age  of  14  years. 

(B)  The  offense  involved  more  than  10 
victims.". 


The  Commentary  to  §  201.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following  paragraph: 

"This  guideline  also  covers  offenses 
under  section  1591  of  tide  18,  United 
States  Code.  These  offenses  involve 
recruiting  or  transporting  a  person  in 
interstate  commerce  knowing  either  that 
(1)  force,  fraud,  or  coercion  will  be  used 
to  cause  the  person  to  engage  in  a 
commercial  sex  act;  or  (2)  the  person  (A) 
had  not  attained  the  age  of  18  years;  and 
(B)  will  be  caused  to  engage  in  a 
commercial  sex  act.". 

The  Commentary  to  §  202.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "1591,"  before  "2251(a)". 

The  Commentary  to  §  202.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"6.  Upward  Departiue  Provisions. — 
An  upward  departiu-e  may  be  warranted 
in  either  of  the  following  circumstances: 

(A)  The  defendant  was  convicted 
under  18  U.S.C.  1591  and  the  offense 
involved  a  victim  who  had  not  attained 
the  age  of  14  years. 

(B)  The  offense  involved  more  than  10 
victims.". 

Section  2H4.1  is  amended  by  striking 
•subsection  (a)  in  its  entirety  and 
inserting  the  following: 

"(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)22;  or 

(2)  18,  if  the  defendant  was  convicted 
of  an  offense  under  18  U.S.C.  1592.". 

Section  2H4.1(b)  is  amended  by 
striking  subdivision  (2)  in  its  entirety 
and  inserting  the  following: 

"(2)  If  (A)  a  dangerous  weapon  was 
used,  increase  by  4  levels;  or  (B)  a 
dangerous  weapon  was  brandished,  or 
the  use  of  a  dangerous  weapon  was 
threatened,  increase  by  2  levels.". 

The  Commentary  to  §  2H4.1  captioned 
"Statutory  Provisions"  is  amended  by 
striking  "1588"  and  inserting  "1590, 
1592". 

The  Conunentary  to  §  2H4.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  second  paragraph  by 
inserting  "other"  after  "that  a  firearm 
or";  and  by  adding  after  "otherwise 
used."  the  following: 

"  'The  use  of  a  dangerous  weapon  was 
threatened'  means  that  the  use  of  a 
dangerous  weapon  was  threatened 
regardless  of  whether  a  dangerous 
weapon  was  present.". 

Chapter  Two,  Part  H,  is  amended  in 
Subpart  4  by  adding  at  the  end  the 
following: 

"§  2H4.2.  Willful  Violations  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 


(1)  If  the  offense  involved  (i)  serious 
bodily  injury,  increase  by  4  levels;  or  (ii) 
bodily  injury,  increase  by  2  levels. 

(2)  If  the  defendant  committed  any 
part  of  the  instant  offense  subsequent  to 
sustaining  a  civil  or  administrative 
adjudication  for  similar  misconduct, 
increase  by  2  levels. 

Commentary 

Statutory  Provision:  29  U.S.C.  IS'Jl. 

Application  Notes 

1.  Definitions. — For  purposes  of 
subsection  (b)(1),  'bodily  injury'  and 
'serious  bodily  injury'  have  the  meaning 
given  those  terms  in  Application  Note  1 
of  the  Conunentary  to  §  iBl.l 
(Application  Instructions). 

2.  Application  of  Subsection  (b)(2). — 
Section  1851  of  title  29,  United  States 
Code,  covers  a  wide  range  of  conduct. 
Accordingly,  the  enhancement  in 
subsection  (b)(2)  applies  only  if  the 
instant  offense  is  similar  to  previous 
misconduct  that  resulted  in  a  civil  or 
administrative  adjudication  under  the 
provisions  of  the  Migrant  and  Seasonal 
Agricultiual  Worker  Protection  Act  (29 
U.S.C.  §  1801  et.  seq.).". 

Section  5El.  1(a)(1)  is  amended  by 
inserting  "§  1593,"  after  "18  U.S.C". 

The  Commentary  to  §  5E1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  inserting  "§  1593,"  after 
"18U.S.C.§§". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "18 
U.S.C.  §  241"  by  inserting  ",  2H4.1" 
after  "2H2.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  1588"  the 
following  new  lines: 
18  U.S.C.  1590     2H4.1 
18  U.S.C.  1591     201.1,202.1 
18  U.S.C.  1592     2H4.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "29  U.S.C.  1141"  the 
following: 
"29  U.S.C.  1851     2H4.2". 

Reason  for  Amendment:  In 
promulgating  this  amendment,  the 
Commission  is  cognizant  of  the 
extraordinarily  serious  nature  of 
offenses  that  involve  trafficking  in 
human  lives.  This  amendment  is  in 
response  to  the  directive  found  at 
section  112(b)  of  the  Victims  of 
trafficking  and  Violence  Protection  Act 
of  2000  (the  "Act").  Pub.  L.  106-386. 
The  Commission  expects  to  consider 
further  revisions  and  additions  to  the 
specific  offense  characteristics  and 
punishment  levels  for  these  offenses, 
such  as  the  possibility  of  providing  an 
alternative  base  offense  level  in  §  201.1 
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(Promoting  Prostitution  or  Prohibited 
Sexual  Conduct)  for  convictions  under 
18  U.S.C.  1591  involving  victims  imder 
the  age  of  14  years. 

The  directive  confers  emergency 
authority  on  the  Commission  to  amend 
the  federal  sentencing  guidelines  to 
reflect  changes  to  18  U.S.C.  1581(a) 
(Peonage),  1583  (Enticement  into 
Slavery),  and  1584  (Sale  into 
Involuntary  Servitude).  The 
Commission  also  is  directed  to  consider 
how  to  address  four  new  statutes:  18 
U.S.C.  1589  (Forced  Labor);  1590 
(Trafficking  with  Respect  to  Peonage, 
Involimtary  Servitude  or  Forced  Labor); 
1591  (Sex  Trafficking  of  Children  by 
Force,  Fraud  or  Coercion);  and  1592 
(Unlawful  Conduct  with  Respect  to 
Documents  in  Furtherance  of  Peonage, 
Involuntary  Servitude  or  Forced  Labor). 

Specifically,  the  Commission  is 
directed  to  "review  and,  if  appropriate, 
amend  the  sentencing  guidelines 
applicable  to  *   *   *  the  trafficking  of 
persons  including  *  *  *  peonage, 
involuntary  servitude,  slave  trade 
offenses,  and  possession,  transfer  or  sale 
of  false  immigration  documents  in 
furtherance  of  trafficking,  and  the  Fair 
Labor  Standards  Act  and  the  Migrant 
and  Seasonal  Agricidtural  Worker 
Protection  Act." 

The  Commission  further  is  directed  to 
"take  all  appropriate  measures  to  ensure 
that  these  sentencing  guidelines  .  .  .  are 
sufficiently  stringent  to  deter  and 
adequately  reflect  the  heinous  natiu^  of 
these  offenses."  The  Commission  also  is 
directed  to  "consider  providing 
sentencing  enhancements"  in  cases 
which  involve:  (1)  A  large  number  of 
victims;  (2)  a  pattern  of  continued  and 
flagrant  violations;  (3)  the  use  or 
threatened  use  of  a  dangerous  weapon; 
or  (4)  the  death  or  bodily  injury  of  any 
person. 

To  address  this  multi-faceted 
directive,  this  amendment  makes 
changes  to  several  existing  guidelines 
and  creates  a  new  guideline  for  criminal 
violations  of  the  Migrant  and  Seasonal 
Agricidtural  Worker  Protection  Act. 
Although  the  directive  instructs  the 
Commission  to  amend  the  guidelines 
applicable  to  the  Fair  Labor  Standards 
Act  (29  U.S.C.  201  et.  seq.),  a  criminal 
violation  of  the  Fair  Labor  Standards 
Act  is  only  a  Class  B  misdemeanor.  See 
29  U.S.C.  216.  Thus,  the  guidelines  are 
not  applicable  to  those  offenses. 

The  amendment  references  the  new 
offense  at  18  U.S.C.  1591  to  §2Gl.l. 
Section  1591  punishes  a  defendant  who 
participates  in  the  transporting  or 
harboring  of  a  person,  or  who  benefits 
firom  participating  in  such  a  venture, 
with  the  knowledge  that  force,  fraud,  or 
coercion  will  be  used  to  cause  that 


person  to  engage  in  a  commercial  sex 
act  or  with  knowledge  that  the  person 
is  not  18  years  old  and  will  be  forced 
to  engage  in  a  commercial  sex  act. 
Despite  the  statute's  inclusion  in  a 
chapter  of  title  18  devoted  mainly  to 
peonage  offenses,  section  1591  offenses 
are  more  analogous  to  the  offenses 
referenced  to  the  prostitution  guideline. 

Section  1591  cases  alternatively  have 
been  referred  in  Appendix  A  to  §  2G2.1 
(Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material;  Custodian 
Permitting  Minor  to  Engage  in  Sexually 
Explicit  Conduct;  Advertisement  for 
Minors  to  Engage  in  Production).  This 
has  been  done  in  anticipation  that  some 
portion  of  section  1591  cases  will 
involve  children  being  forced  or  coerced 
to  engage  in  commercial  sex  acts  for  the 
purpose  of  producing  pornography. 
Such  offenses,  as  recognized  by  the 
higher  base  offense  level  at  §  2G2.1,  are 
more  serious  because  they  both  involve 
specific  harm  to  an  individual  victim 
and  further  an  additional  criminal 
purpose,  namely,  commercial 
pornography. 

The  amendment  maintains  the  view 
that  §  2H4.1  (Peonage,  Involuntary 
Servitude,  and  Slave  Trade)  continues 
to  be  an  appropriate  tool  for 
determining  sentences  for  violations  of 
18  U.S.C.  1581,  1583,  and  1584.  Section 
2H4.1  also  is  designed  to  cover  offenses 
under  three  new  statutes,  18  U.S.C. 
1589,  1590,  and  1592.  Section  1589 
punishes  defendants  who  provide  or 
obtain  the  labor  or  services  of  another 
by  the  use  of  threats  of  serious  harm  or 
physical  restraint  against  a  person,  or  by 
a  scheme  or  plan  intended  to  make  the 
person  believe  that  if  he  or  she  did  not 
perform  the  labor  or  services,  he  or  she 
would  suffer  physical  restraint  or 
serious  harm.  This  statute  also  applies 
to  defendants  who  provide  or  obtain 
labor  or  services  of  another  by  abusing 
or  threatening  abuse  of  the  law  or  the 
legal  process.  See  18  U.S.C.  1589. 

Section  1590  punishes  defendants 
who  harbor,  transport,  or  are  otherwise 
involved  in  obtaining,  a  person  for  labor 
or  services.  Section  1592  punishes  a 
defendant  who  knowingly  possesses, 
destroys,  or  removes  an  actual  passport, 
other  immigration  document,  or 
government  identification  dociiment  of 
another  person  in  the  course  of  a 
violation  of  §  1581  (peonage),  §  1583 
(enticement  into  slavery),  §  1584  (sale 
into  involuntary  servitude),  §  1589 
(forced  labor),  §  1590  (trafficking  with 
respect  to  these  offenses),  §  1591  (sex 
trafficking  of  children  by  force,  fraud  or 
coercion),  §  1594(a)  (attempts  to  violate 
these  offenses).  Section  1592  also 
punishes  a  defendant  who,  with  intent 


to  violate  §  1581,  §  1583,  §  1584,  §  1589. 
§  1590,  or  §  1591,  knowingly  possesses, 
destroys,  or  removes  an  actual  passport, 
other  immigration  document,  or 
government  identification  dociiment  of 
another  person.  These  statutes  prohibit 
the  types  of  behaviors  that  have  been 
traditionally  sentenced  under  §  2H4.1. 

The  amendment  provides  an 
alternative,  less  punitive  base  offense 
level  of  level  18  for  those  who  violate 
18  U.S.C.  1592,  an  offense  which  limits 
participation  in  peonage  cases  to  the 
destruction  or  wrongful  confiscation  of 
a  passport  or  other  immigration 
document.  This  alternative,  lower  base 
level  reflects  the  lower  statutory 
maximum  sentence  for  §  1592  offenses, 
(i.e.,  5  years). 

SecUon  2H4. 1(b)(2)  has  been 
expanded  to  provide  a  4-level  increase 
if  a  dangerous  weapon  was  used  and  a 
2-level  increase  if  a  dangerous  weapon 
was  brandished  or  its  use  was 
threatened.  Currently,  only  actual  use  of 
a  dangerous  weapon  is  covered.  This 
change  reflects  the  directive  to  consider 
an  enhancement  for  the  "use  or 
threatened  use  of  a  dangerous  weapon." 
The  commentary  to  §  2H4.1  is  amended 
to  clarify  that  the  threatened  use  of  a 
dangerous  weapon  applies  regardless  of 
whether  a  dangerous  weapon  was 
actually  present. 

The  amendment  also  creates  a  new 
guideline,  §  2H4.2  (Willfiil  ViolaUons  of 
the  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act),  in  response  to 
the  directive  to  amend  the  guidelines 
applicable  to  such  offenses.  These 
offenses,  which  have  a  statutory 
maximum  sentence  of  one  year 
imprisonment  for  first  offenses  and 
three  years*  imprisonment  for 
subsequent  offenses,  currently  are  not 
referred  to  any  specific  guidelines.  The 
amendment  provides  a  base  offense 
level  of  level  6  in  recognition  of  the  low 
statutory  maximum  sentences  set  for 
these  cases  by  Congress.  Further,  these 
offenses  typically  involve  violations  of 
regulatory  provisions.  Setting  the  base 
offense  level  at  level  6  provides 
consistency  with  guidelines  for  other 
regulatory  offenses.  See,  e.g.,  §§2N2.1 
(Violations  of  Statutes  and  Regulations 
Dealing  With  Any  Food,  Drug, 
Biological  Product,  Device,  Cosmetic,  or 
Agricultural  Product)  and  2N3.1 
(Odometer  Laws  and  Regulations). 
Subsections  (b)(1),  an  enhancement  for 
bodily  injury,  and  (b)(2),  an 
enhancement  applicable  to  defendants 
who  commit  the  instant  offense  after 
previously  sustaining  a  civil  penalty  for 
similar  misconduct,  have  been 
established  to  respond  to  the  directive 
that  the  Conmiission  consider 
sentencing  enhancement  for  these 
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offense  characteristics.  This  section 
addresses  the  Department  of  Justice's 
and  the  Department  of  Labor's  concern 
regarding  prior  administrative  and  civil 
adjudications. 

This  amendment  also  addresses  that 
portion  of  section  112  of  the  Act  that 
amends  chapter  77  of  title  18,  United 
States  Code,  to  provide  mandatory 
restitution  for  peonage  and  involuntary 
servitude  offenses.  The  amendment 
amends  §5El.l  (Restitution)  to  include 
a  reference  to  18  U.S.C.  1593  in  the 
guideline  provision  regarding 
mandatory  restitution. 

By  enactment  of  various  sentencing 
enhancements  and  encouraged  upward 
departures  for  areas  of  concern 
identified  by  Congress,  the  Conmiission 
has  provided  for  more  severe  sentences 
for  perpetrators  of  human  trafficking 
offenses  in  keeping  with  the  conclusion 
that  the  offenses  covered  by  this 
amendment  are  both  heinous  in  nature 
and  being  committed  with  rapidly 
increasing  fiwjuency. 

(B)  Amendments  to  the  Sentencing 
Guidelines,  Policy  Statements,  and  _ 
Official  Commentary,  Effective  ~ 
November  1,  2001. 

1.  Amendment:  The  Commentary  to 
§1B1.2  captioned  "Application  Notes" 
is  amended  in  Note  1  in  the  third 
sentence  of  the  first  paragraph  by 
inserting  "(written  or  made  orally  on  the 
record)"  after  "agreement". 

The  Conunentary  to  §  lBl.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  the  first  two       * 
sentences  of  the  third  paragraph  and 
inserting: 

"As  set  forth  in  the  first  paragraph  of 
this  note,  an  exception  to  this  general 
rule  is  that  if  a  plea  agreement  (written 
or  made  orally  on  the  record)  contains 
a  stipulation  that  establishes  a  more 
serious  offense  than  the  offense  of 
conviction,  the  guideline  section 
applicable  to  the  stipulated  offense  is  to 
be  used.  A  factual  statement  or  a 
stipulation  contained  in  a  plea 
agreement  (written  or  made  orally  on 
the  record)  is  a  stipulation  for  purposes 
of  subsection  (a)  only  if  both  the 
defendant  and  the  government 
explicitly  agree  that  the  factual 
statement  or  stipulation  is  a  stipulation 
for  such  purposes.  However,  a  factual 
statement  or  stipulation  made  after  the 
plea  agreement  has  been  entered,  or 
after  any  modification  to  the  plea 
agreement  has  been  made,  is  not  a 
stipulation  for  purposes  of  subsection 
(a).". 

The  Conunentary  to  §  IB  1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  third  paragraph  by  striking 
"may  be  imposed"  and  inserting  'shall 
be  imposed". 


The  Commentary  to  §  lBl.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  second  sentence  of  the 
fourth  paragraph  by  striking  "cases 
where"  and  inserting  "a  case  in  which". 

Reason  for  Amendment:  This 
amendment  addresses  the  circuit 
conflict  regarding  whether  admissions 
made  by  a  defendant  during  a  guilty 
plea  hearing,  without  more,  can  be 
considered  stipulations  for  purposes  of 
subsection  (a)  of  §  lBl.2  (Application 
Instructions).  Compare,  e.g.,  United 
States  v.  Nathan,  188  F.3d  190,  201  (3d 
Cir.  1999)  (statement  made  by 
defendants  during  the  factual-basis 
hearing  for  a  plea  agreement  do  not 
constitute  stipulations  for  the  purpose 
of  this  enhancement;  a  statement  is  a 
stipulation  only  if  it  is  part  of  a 
defendant's  written  plea  agreement  or  if 
both  the  government  and  the  defendant 
explicitly  agree  at  a  factual-basis  hearing 
that  the  facts  being  placed  on  the  record 
are  stipulations  that  might  subject  the 
defendant  to  §  lBl.2(a));  United  States 
V.  Saaverda,  148  F.3d  1311  (11th  Cir. 
1998)  (same);  United  States  v.  McCall, 
915  F.2d  811  (2d  Cir.  1990)  (same); 
United  States  v.  Gardner,  940  F.2d  (lOth 
Cir.  1991)  (requiring  a  "knowing 
agreement  by  the  defendant,  as  part  of 
a  plea  bargain,  that  facts  supporting  a 
more  serious  offense  occiured  and  could 
be  presented  to  the  court"),  and  United 
States  V.  Rutter.  897  F.2d  1558,  1561 
(10th  Cir.  1990)  (once  the  government 
agrees  to  a  plea  bargain  without 
extracting  an  admission,  facts  admitted 
by  the  defendant  can  be  considered  only 
as  relevant  conduct  in  determining 
appropriate  guideline  range,  not  as 
stipulations  under  §  lBl.2(a)),  with 
United  States  v.  Loos,  165  F.3d  504,  508 
(7th  Cir.  1998)  (the  objective  behind 
§  lBl.2(a)  is  best  answered  by 
interpreting  "stipulations"  to  mean  any 
acknowledgment  by  the  defendant  that 
the  defendant  conunitted  the  acts  that 
justify  use  of  the  more  serious  guideline, 
not  in  the  formal  agreement);  and 
United  States  v.  Domino,  62  F.3d  716 
(5th  Cir.  1995)  (same). 

This  amendment  represents  a  narrow 
approach  to  the  majority  view  that  a 
factual  statement  made  by  the  defendant 
during  the  plea  colloquy  must  be  made 
as  part  of  the  plea  agreement  in  order  to 
be  considered  a  stipulation  for  piuposes 
of  §  lBl.2(a).  This  approach  lessens  the 
possibility  that  the  plea  agreement  will 
be  modified  during  the  com^e  of  the 
plea  proceeding  without  providing  the 
parties,  especially  the  defendant,  with 
notice  of  the  defendant's  potential 
sentencing  range. 

2.  Amendment  The  Commentary  to 
§  2A2.2  captioned  "Application  Notes" 


is  amended  by  striking  Notes  1  through 
3  and  inserting  the  following; 

"1.  Definitions. — For  purposes  of 
guideline: 

'Aggravated  assault'  means  a 
felonious  assault  that  involved  (A)  a 
dangerous  weapon  with  intent  to  cause 
bodily  injury  (i.e.,  not  merely  to 
frighten)  with  that  weapon;  (B)  serious 
bodily  injury;  or  (C)  an  intent  to  conunit 
another  felony. 

'Brandished,'  'bodily  injury,'  'firearm;' 
'otherwise  used,'  'permanent  or  Ufe 
threatening  bodily  injury,'  and  'serious 
bodily  injury,'  have  the  meaning  given 
those  terms  in  §  iBl.l  (Application 
Instructions),  Application  Note  1. 

'Dangerous  weapon'  has  the  meaning 
given  that  term  in  §  IB.I,  Application 
Note  1 ,  and  includes  any  instrument 
that  is  not  ordinarily  used  as  a  weapon 
(e.g.,  a  car.  a  chair,  or  an  ice  pick)  if 
such  an  instnunent  is  involved  in  the 
offense  with  the  intent  to  commit  bodily 
injury. 

Application  of  Subsection  (b)(2). — In 
a  case  involving  a  dangerous  weapon 
with  intent  to  cause  bodily  injury,  the 
court  shall  apply  both  the  base  offense 
level  and  subsection  (b)(2). 

3.  More  than  Minimal  Planning. — For 
purposes  of  subsection  (b)(1),  'more 
than  minimal  planning'  means  more 
planning  than  is  typical  for  conmiission 
of  the  offense  in  a  simple  form.  "More 
than  minimal  planning'  also  exists  if 
significant  affirmative  steps  were  taken 
to  conceal  the  offense,  other  than 
conduct  to  which  §  3C1.1  (Obstructing 
or  Impeding  the  Administration  of 
Justice)  applies.  For  example,  waiting  to 
commit  the  offense  when  no  witnesses 
were  present  would  not  alone  constitute 
more  than  minimal  planning.  By 
contrast,  luring  the  victim  to  a  specific 
location  or  wearing  a  ski  mask  to 
prevent  identification  would  constitute 
more  than  minimal  planning.". 

The  Commentary  to  §  2A2.2  captioned 
"Background"  is  amended  by  striking 
the  text  of  the  background  and  inserting 
the  following: 

"This  guideline  covers  felonious  assaults 
that  are  more  serious  than  minor  assaults 
because  of  the  presence  of  an  aggravating 
factor,  i.e.,  serious  tiodily  injury,  the 
involvement  of  a  dangerous  vvreapon  with 
intent  to  cause  bodily  injury,  or  the  intent  to 
commit  another  felony.  Such  offenses 
occasionally  may  involve  planning  or  be 
committed  for  hire.  Consequently,  the 
structure  follows  §  2A2.1  (Assault  with  Intent 
to  Commit  Murder,  Attempted  Murder).  This 
guideline  also  covers  attempted 
manslaughter  and  assault  with  intent  to 
commit  manslaughter.  Assault  with  intent  to 
commit  murder  is  covered  by  §  2A2.1. 
Assault  with  intent  to  commit  rape  is  covered 
by  §  2A3.1  (Criminal  Sexual  Abuse:  Attempt 
to  Commit  Criminal  Sexual  Abuse.) 
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An  assault  that  involves  the  presence  of  a 
dangerous  weapon  is  aggravated  in  form 
when  the  presence  of  the  dangerous  weapon 
is  coupled  with  the  intent  to  cause  bodily 
injury.  In  such  a  case,  the  base  offense  level 
and  the  weapon  enhancement  in  subsection 
(b)(2)  take  into  account  different  aspects  of 
the  offense,  even  if  application  of  the  base 
offense  level  and  the  weapon  enhancement  is 
based  on  the  same  conduct.". 

Reason  for  Amendment:  This 
amendment  responds  to  a  circuit 
conflict  regarding  whether  the  four-level 
enhancement  in  subsection  (b)(2)(B)  of 
§  2A2.2  (Aggravated  Assault)  for  use  of 
a  dangerous  weapon  during  an 
aggravated  assault  is  impermissible 
double  counting.  Compare  United 
States  v.  Williams.  954  F.2d  204,  205- 
08  (4th  circ.  1992)  (applying  the 
dangerous  weapon  enhancement  imder 
§  2A2.2(b)(2)(B)  for  defendant's  use  of 
his  chair  as  a  dangerous  weapon  did  not 
constitute  impermissible  double 
counting  even  though  that  conduct 
increased  the  defendant's  offense  level 
twice:  first,  by  triggering  the  application 
of  the  aggravated  assault  guideline,  and 
second,  as  the  basis  for  the  four-level 
enhancement  for  use  for  a  dangerous 
weapon),  with  United  States  v.  Hudson, 
972  F.2d  504,  506-07  (2d  Cir.  1992)  (in 
a  case  in  which  the  use  of  an  automobile 
caused  the  crime  to  be  classified  as  an 
aggravated  assault,  the  court  may  not 
enhance  the  base  offense  level  under 
§  2A2.2(b)  for  use  of  the  same,  non- 
inherently  dangerous  weapon). 

This  amendment  addresses  the  circuit 
conflict  by  providing  in  the  aggravated 
assault  guideline  that  (1)  Both  the  base 
offense  level  of  level  15  and  the  weapon 
use  enhancement  in  subsection  (b)(2) 
shall  apply  to  aggravated  assaults  that 
involve  a  dangerous  weapon  with  intent 
to  cause  bodily  harm:  and  (2)  an 
instrument,  such  as  a  car  or  chair,  that 
ordinarily  is  not  used  as  a  weapon  may 
qualify  as  a  dangerous  weapon  for 
purposes  of  the  use  of  the  aggravated 
assault  guideline  and  the  application  of 
subsection  (b)(2)  when  the  defendant 
involves  it  in  the  offense  with  the  intent 
to  cause  bodily  harm. 

3.  Amendment:  The  Commentary  to 
§2A3.1  captioned  "Application  Notes" 
is  amended  by  striking  Note  5  and  Note 
7;  and  by  redesignating  Note  6  as  Note 
5. 

Section  2A3.2(a)  is  amended  by 
striking  subdivisions  (1)  and  (2)  and 
inserting  the  following: 

"(1)  24.  if  the  offense  involved  (A)  a 
violation  of  chapter  117  of  title  18, 
United  States  Code;  and  (B)(i)  the 
commission  of  a  sexual  act;  or  (ii)  sexual 
contact; 

(2)  21,  if  the  offense  (A)  involved  a 
violation  of  chapter  117  of  title  18, 


United  States  Code;  but  (B)  did  not 
involve  (i)  the  commission  of  a  sexual 
act;  or  (ii)  sexual  contact;  or 

(3)  18,  otherwise.". 

Section  2A3.2(b)  is  amended  by 
striking  subdivision  (4)  and  inserting 
the  following: 

"(4)  tf  (A)  subsection  (a)(1)  applies; 
and  (B)  none  of  subsections  (b)(1) 
through  (b)(3)  applies,  decrease  by  6 
levels.". 

The  Commentary  to  §  2 A3. 2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "For  purposes  of  this 
guideline — "  and  inserting  the 
following:  "Definitions. — For  purposes 
of  this  guideline:";  and  by  inserting 
before  "  'Victim'  means"  the  following 
new  paragraphs: 

"  'Sexual  act'  has  the  meaning  given 
that  term  in  18  U.S.C.  2246(2). 

'Sexual  contact'  has  the  meaning 
given  that  term  in  18  U.S.C.  2246(3).". 

The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  by 
striking  Note  2  and  Note  8;  by 
redesignating  Notes  3  through  7  as 
Notes  2  through  6,  respectively;  and  by 
inserting  after  Note  6,  as  redesignated  by 
this  amendment,  the  following: 

"7.  Upward  Departure 
Consideration. — There  may  be  cases  in 
which  the  offense  level  determined 
under  this  guideline  substantially 
imderstates  the  seriousness  of  the 
offense.  In  such  cases,  an  upward 
departiue  may  be  warranted.  For 
example,  an  upward  departure  may  be 
warranted  if  the  defendant  committed 
the  criminal  sexual  act  in  furtherance  of 
a  commercial  scheme  such  as 
pandering,  transporting  persons  for  the 
purpose  of  prostitution,  or  the 
production  of  pornography.". 

The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  in 
Note  2,  as  redesignated  by  this 
amendment,  by  inserting  "Custody, 
Care,  and  Supervisory  Control 
Enhancement. — "  before  "Subsection". 

The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  in 
Note  3,  as  redesignated  by  this 
amendment,  by  inserting  "Abuse  of 
Position  of  Trust.— "  before  "If  the". 

The  Commentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  in 
Note  4,  as  redesignated  by  this 
amendment,  by  inserting 
"Misrepresentation  of  Identity. — " 
before  "The  enhancement". 

The  Conunentary  to  §  2A3.2  captioned 
"Application  Notes"  is  amended  in 
Note  5,  as  redesignated  by  this 
amendment,  by  inserting  "Use  of 
Computer  or  Internet- Access  Device. — " 
before  "Subsection  (b)(3)  provides". 

The  Commentary  to  §  2A3.2  captioned 
"Applications  Notes"  is  amended  in 


Note  6,  as  redesignated  by  this 
amendment,  by  inserting  "Cross 
Reference. — "  before  "Subsection 
(c)(1)". 

The  Commentary  to  §  2A3.3  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4. 

Section  2A3.4(b)  is  amended  by 
adding  at  the  end  the  following: 

"(6)  If  the  offense  involved  a  violation 
of  chapter  117  of  title  18,  United  States 
Code,  increase  by  3  levels.". 

The  Commentary  to  §  2A3.4  captioned 
"Application  Notes"  is  amended  by 
striking  Note  8. 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  inserting  after 
"§§  2E4.1,  2E5.1;"  the  following  new 
line:"§§2G2.2,  2G2.4;". 

Chapter  Foin,  Part  B  is  amended  by 
adding  at  the  end  the  following: 

"§4B1.5.  Repeat  and  Dangerous  Sex 
Offender  Against  Minors 

(a)  In  any  case  in  which  the 
defendant's  instant  offense  of  conviction 
is  a  covered  sex  crime,  §4Bl.l  (Career 
Offender)  does  not  apply,  and  the 
defendant  committed  the  instant  offense 
of  conviction  subsequent  to  sustaining 
at  least  one  sex  offense  conviction: 

(1)  The  offense  level  shall  be  the 
greater  of: 

(A)  the  offense  level  determined 
imder  Chapters  Two  and  Three;  or 

(B)  the  offense  level  from  the  table 
below  decreased  by  the  number  of  levels 
corresponding  to  any  applicable 
adjustaient  from  §  3E1.1  (Acceptance  of 
Responsibility): 


Offense  statutory  maximum 


(i)  Life 

(ii)  25  years  or  more 

(ii<)  20  years  or  more,  but  less  than 

25  years  

(iv)  15  years  or  nrore,  but  less  than 

20  years  

(v)  10  years  or  more,  but  less  than 

15  years  

(vi)  5  years  or  more,  t>ut  less  than 

10  years  

(vil)  More  than  1   year,  but  less 

ttian  5  years 


Offense 
level 


37 
34 

32 

29 

24 

17 

12 


(2)  The  criminal  history  category  shall 
be  the  greater  of:  (A)  the  criminal 
history  category  determined  under 
Chapter  Four,  Part  A  (Criminal  History); 
or  (B)  criminal  history  Category  V. 

(b)  In  any  case  in  which  me 
defendant's  instant  offense  of  conviction 
is  a  covered  sex  crime,  neither  §4Bl.l 
nor  subsection  (a)  of  this  guideline 
applies,  and  the  defendant  engaged  in  a 
patter  of  activity  involving  prohibited 
sexual  conduct: 

(1)  The  offense  level  shall  be  5  plus 
the  offense  level  determined  imder 
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Chapters  Two  and  Three.  However,  if 
the  resulting  offense  level  is  less  than 
level  22,  the  offense  level  shall  be  level 
22,  decreased  by  the  number  of  levels 
corresponding  to  any  applicable 
adjustment  from  §  3E1.1. 

(2)  The  criminal  history  category  shall 
be  the  criminal  history  category 
determined  under  Chapter  Four,  Part  A. 

Commentary 

Application  Notes 

1.  Definitions. — For  purposes  of  this 
guideline: 

'Minor'  means  an  individual  who  had 
not  attained  the  age  of  18  years. 

'Minor  victim'  includes  (A)  an 
undercover  law  enforcement  officer  who 
represented  to  the  defendant  that  the 
officer  was  a  minor;  or  (B)  any  minor  the 
officer  represented  to  the  defendant 
would  be  involved  in  the  prohibited 
sexual  conduct. 

2.  Covered  Sex  Crime  as  Instant 
Offense  of  Conviction. — For  purposes  of 
this  guideline,  the  instant  offense  of 
conviction  must  be  a  covered  sex  crime, 
i.e.:  (A)  an  offense,  perpetrated  against 

a  minor,  under  (i)  chapter  109A  of  title 
18,  United  States  Code;  (ii)  chapter  110 
of  such  title,  not  including  trafficking 
in,  receipt  of,  or  possession  of,  child 
pornography,  or  a  recordkeeping 
offense;  (iii)  chapter  117  of  such  title, 
not  including  transmitting  information 
about  a  minor  or  filing  a  factual 
statement  about  an  alien  individual;  or 
(B)  an  attempt  or  a  conspiracy  to 
commit  any  offense  described  in 
subdivisions  (A)(i)  through  (iii)  of  this 
note. 

3.  Application  of  Subsection  (a). — 

(A)  Definitions. — For  purposes  of 
subsection  (a): 

(i)  'Offense  statutory  maximum' 
means  the  maximum  term  of 
imprisonment  authorized  for  the  instant 
offense  of  conviction  that  is  a  covered 
sex  crime,  including  any  increase  in  that 
maximum  term  under  a  sentencing 
enhancement  provision  (such  as  a 
sentencing  enhancement  provision 
contained  in  18  U.S.C.  2247(a)  or 
2426(a))  that  applies  to  that  covered  sex 
crime  because  of  the  defendant's  prior 
criminal  record. 

(ii)  'Sex  offense  conviction'  (I)  means 
any  offense  described  in  18  U.S.C. 
2426(b)(1)(A)  or  (B),  if  the  offense  was 
perpetrated  against  a  minor;  and  (II) 
does  not  include  trafficking  in,  receipt 
of,  or  possession  of,  child  pornography. 
'Child  pornography'  has  the  meaning 
given  that  term  in  18  U.S.C.  2256(8). 

(B)  Determination  of  Offense  Statutory 
Maximum  in  the  Case  of  Multiple 
Counts  of  Conviction. — In  a  case  in 
which  more  than  one  count  of  the 


instant  offense  of  conviction  is  a  felony 
that  is  a  covered  sex  crime,  the  coiut 
shall  use  the  maximum  authorized  term 
of  imprisormient  for  the  count  that  has 
the  greatest  offense  statutory  maximum, 
for  purposes  of  determining  the  offense 
statutory  maximum  imder  subsection 
(a). 

4.  Application  of  Subsection  (b). — 

(A)  Definition. — For  purposes  of 
subsection  (b),  'prohibited  sexual 
conduct'  (i)  means  any  offense 
described  in  18  U.S.C.  2426(b)(1)(A)  or 
(B);  (ii)  includes  the  production  of  child 
pornography;  (iii)  includes  trafficking  in 
child  pornography  only  if,  prior  to  the 
commission  of  the  instant  offense  of 
conviction,  the  defendant  sustained  a 
felony  conviction  for  that  trafficking  in 
child  pornography;  and  (iv)  does  not 
include  receipt  or  possession  of  child 
pornography.  'Child  pornography'  has 
the  meaning  given  that  term  in  18  U.S.C. 
2256(8). 

(B)  Eietermination  of  Pattern  of 
Activity. — 

(i)  In  General. — For  purposes  of 
subsection  (b),  the  defendant  engaged  in 
a  pattern  of  activity  involving 
prohibited  sexual  conduct  if — 

(I)  on  at  least  two  separate  occasions, 
the  defendant  engaged  in  prohibited 
sexual  conduct  with  a  minor;  and 

(n)  there  were  at  least  two  minor 
victims  of  the  prohibited  sexual 
conduct. 

For  example,  the  defendant  engaged 
in  a  pattern  of  activity  involving 
prohibited  sexual  conduct  if  there  were 
two  separate  occasions  of  prohibited 
sexual  conduct  and  each  such  occasion 
involved  a  different  minor,  or  if  there 
were  two  separate  occasions  of 
prohibited  sexual  conduct  involving  the 
same  two  minors. 

(ii)  Occasion  of  Prohibited  Sexual 
Conduct. — An  occasion  of  prohibited 
sexual  conduct  may  be  considered  for 
purposes  of  subsection  (b)  without 
regard  to  whether  the  occasion  (I) 
occurred  during  the  course  of  the 
instant  offense;  or  (II)  resulted  in  a 
conviction  for  the  conduct  that  occurred 
on  that  occasion. 

5,  Treatment  and  Monitoring. — 

(A)  Recommended  Maximum  Term  of 
Supervised  Release. — The  statutory 
maximum  term  of  supervised  release  is 
reconmiended  for  offenders  sentenced 
under  this  guideline. 

(B)  Recommended  Conditions  of 
Probation  and  Supervised  Release. — 
Treatment  and  monitoring  are  important 
tools  for  supervising  offenders  and 
should  be  considered  as  special 
conditions  of  any  term  of  probation  or 
supervised  release  that  is  imposed. 

Background:  The  guideline  is         ~ 
intended  to  provide  lengthy 


incarceration  for  offenders  who  commit 
sex  offenses  against  minors  and  who 
present  a  continuing  danger  to  the 
public.  It  applies  to  offenders  whose 
instant  offense  of  conviction  is  a  sex 
offense  committed  against  a  minor 
victim.  The  relevant  criminal  provisions 
provide  for  increased  statutory 
maximum  penalties  for  repeat  sex 
offenders  and  make  those  increased 
statutory  maximum  penalties  available 
if  the  defendant  previously  was 
convicted  of  any  of  several  federal  and 
state  sex  offenses  (see  18  U.S.C.  2247, 
2426).  In  addition,  section  632  of  Pub. 
L.  102-141  and  section  505  of  Pub.  L. 
105-314  directed  the  Commission  to 
ensure  lengthy  incarceration  for 
offenders  who  engage  in  a  pattern  of 
activity  involving  the  sexual  abuse  or 
exploitation  of  minors.". 

Section  5Bl.3(d)  is  amended  by 
adding  at  the  end  the  following: 

"(7)  Sex  Offenses 

ff  the  instant  offense  of  conviction  is 
a  sex  offense,  as  defined  in  §  5D1.2 
(Term  of  Supervised  Release) — a 
condition  requiring  the  defendant  to 
participate  in  a  program  approved  by 
the  United  States  Probation  Office  for 
the  treatment  and  monitoring  of  sex 
offenders.". 

Section  5D1.2  is  amended  by  adding 
after  subsection  (b)  the  following: 

"(c)  If  the  instant  offense  of 
conviction  is  a  sex  offense,  the  statutory 
maximum  term  of  supervised  release  is 
recommended.". 

The  Commentary  to  §  5D1.2  captioned 
"Application  Notes"  is  amended  by 
redesignating  Notes  1  and  2  as  Notes  2 
and  3,  respectively;  by  inserting  before 
Note  2,  as  redesignated  by  this 
amendment,  the  following: 

"1.  Definition. — For  purposes  of  this 
guideline,  'sex  offense'  means  (A)  an 
offense,  perpetrated  against  a  minor, 
under  (i)  chapter  109A  of  title  18, 
United  States  Code;  (ii)  chapter  110  of 
such  title,  not  including  a  recordkeeping 
offense;  or  (iii)  chapter  1 1 7  of  such  title, 
not  including  transmitting  information 
about  a  minor  or  filing  a  factual 
statement  about  an  alien  individual;  or 
(B)  an  attempt  or  a  conspiracy  to 
commit  any  offense  described  in 
subdivisions  (A)(i)  through  (iii)  of  this 
note.";  and  in  Note  2,  as  redesignated  by 
this  amendment,  by  inserting  "Safety 
Valve  Cases. — "  before  "A  defendant"; 
and  in  Note  3,  as  redesignated  by  this 
amendment,  by  inserting  "Substantial 
Assistance  Cases. — "  before  "Upon 
motion". 

Section  5Dl.3(d)  is  amended  by 
inserting  at  the  end  the  following: 

"(7)  Sex  Offenses 

If  the  instant  offense  of  conviction  is 
a  sex  offense,  as  defined  in  §  5D1.2 
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(Term  of  Supervised  Release) — a 
condition  requiring  the  defendant  to 
participate  in  a  program  approved  by 
the  United  States  Probation  Office  for 
the  treatment  and  monitoring  of  sex 
offenders.". 

Reason  for  Amendment:  This  is  a 
three-part  amendment  promidgated 
primarily  in  response  to  the  Protection 
of  Children  from  Sexual  Predators  Act 
of  1998,  Pub.  L.  105-314  (the  "Act"), 
which  contains  several  directives  to  the 
Commission.  In  furtherance  of  the 
directives,  the  Commission  initiated  a 
comprehensive  examination  of  the 
guidelines  under  which  most  sex  crimes 
are  sentenced.  Amendment  592, 
effective  November  1,  2000,  addressed  a 
number  of  these  directives.  (See  USSC 
Guidelines  Manual  2000  Supplement  to 
Appendix  C,  Amendment  592.) 

The  first  part  of  the  amendment 
addresses  the  Act's  directive  to  increase 
penalties  in  any  case  in  which  the 
defendant  engaged  in  a  pattern  of 
activity  of  sexual  abuse  or  sexual 
exploitation  of  a  minor.  In  response  to 
this  directive,  the  amendment  provides 
a  new  Chapter  Four  (Criminal  History 
and  Criminal  Livelihood)  gmdeline, 
§4B1.5  (Repeat  and  Dangerous  Sex 
Offender  Against  Minors),  that  focuses 
on  repeat  child  sex  offenders.  This  new 
guideline  works  in  a  coordinated 
manner  with  §4Bl.l  (Career  Offender) 
and  creates  a  tiered  approach  to 
punishing  repeat  child  sex  offenders. 

The  first  tier,  in  §4Bl.5(a),  aims  to 
incapacitate  repeat  child  sex  offienders 
who  have  an  instant  offense  of 
conviction  of  sexual  abuse  of  a  minor 
and  a  prior  felony  conviction  for  sexual 
abuse  of  a  minor  (but  to  whom  §  4B1.1 
does  not  apply).  This  provision  subjects 
a  defendant  to  the  greater  of  the  offense 
level  determined  under  Chapters  Two 
and  Three  or  the  offense  level  obtained 
bom  a  table  that,  like  the  table  in 
§  4B1.1,  bases  the  applicable  offense 
level  on  the  statutory  maximum  for  the 
offense.  In  addition,  the  defendant  is 
subject  to  an  enhanced  criminal  history 
category  of  not  less  than  Category  V, 
similar  to  §  4B  1.1  (which  provides  for 
Category  VI).  By  statute,  defendants 
convicted  of  a  federal  sex  offense  are 
subject  to  twice  the  statutory  maximum 
penalty  for  a  subsequent  sex  offense 
conviction.  This  guideline  provision 
effectuates  the  Commission's  and 
Congress's  intent  to  punish  repeat  child 
sex  offenders  severely. 

The  second  tier,  in  §4Bl.5(b), 
provides  a  five-level  increase  in  the 
offense  level  and  a  minimiun  offense 
level  of  level  22  for  defendants  who  are 
not  subject  to  either  §  4B  1.1  or  to 
§ 4Bl.5(a)  and  who  have  engaged  in  a 
pattern  of  activity  involving  prohibited 


sexual  conduct  with  minors.  This  part 
of  the  guideline  does  not  rely  on  prior 
convictions  to  increase  the  penalty  for 
those  who  have  a  pattern  of  activity  of 
sexual  abuse  or  exploitation  of  a  minor. 
The  pattern  of  activity  enhancement 
requires  that  the  defendant  engaged  in 
prohibited  sexual  conduct  on  at  least 
two  separate  occasions  and  that  at  least 
two  minors  were  victims  of  the  sexual 
conduct.  This  provision  is  similar  to  the 
existing  five-level  pattern  of  activity 
enhancement  in  subsection  (b)(4)  of 
§  202. 2  (Trafficking  in  Material 
Involving  the  Sexual  Exploitation  of  a 
Minor;  Receiving,  Transporting, 
Shipping,  or  Advertising  Material 
Involving  the  Sexual  Exploitation  of  a 
Minor;  Possessing  Material  Involving 
the  Sexual  Exploitation  of  a  Minor  with 
Intent  to  Traffic)  and  effectuates  the 
Commission's  and  Congress's  intent  to 
punish  severely  offenders  who  engage 
in  a  pattern  of  activity  involving  the 
sexual  abuse  or  exploitation  of  minors. 

Conforming  amendments  are  made  to 
the  criminal  sexual  abuse  guidelines  in 
Chapter  Two,  Part  A,  Subpart  3  to  delete 
the  upward  departure  provisions  for 
prior  sentences  for  similar  conduct;  that 
factor  is  now  taken  into  accoimt  in  the 
new  guideline. 

In  addition  to  creating  a  new 
guideline,  this  part  of  the  amendment 
also  modifies  §  5D1.2  (Term  of 
Supervised  Release)  to  provide  that  the 
recommended  term  of  supervised 
release  for  a  defendant  convicted  of  a 
sex  crime  is  the  maximiun  term 
authorized  by  statute.  Amendments  to 
§  §  5B1.3  (Conditions  of  Probation)  and 
5D1.3  (Conditions  of  Supervised 
Release)  effectuate  the  Commission's 
intent  that  offenders  who  commit  sex 
crimes  receive  appropriate  treatment 
and  monitoring. 

The  second  part  of  the  amendment 
addresses  a  circuit  conflict  regarding 
whether  midtiple  counts  of  possession, 
receipt,  or  transportation  of  images 
containing  child  pornography  should  be 
grouped  together  pursuant  to  subsection 
(a)  or  (b)  of  §  3D1.2  (Groups  of  Closely 
Related  Counts).  Resolution  of  the 
conflict  depends,  in  part,  on 
determining  who  is  the  victim  of  the 
offense:  the  child  depicted  in  the 
pornography  images  or  society  as  a 
whole.  Six  circuits  have  held  that  the 
child  depicted  is  the  victim,  and, 
therefore,  that  the  coimts  are  not 
grouped.  See  United  States  v.  Norris, 
159  F.3d  926  (5th  Cir.  1998);  United 
States  V.  Hibbler,  159  F.3d  233  (6th  Cir. 
1998);  United  States  v.  Ketcham,  80 
F.3d  789  (3d  Cir.  1996);  United  States  v. 
f?ug/i,  968  F.2d  750  (8th  Cir.  1992); 
United  States  v.  Boos,  127  F.3d  1207 
(9th  Cir.  1997),  cert,  denied.  522  U.S. 


1066  (1998);  and  United  States  v. 
Tillmon,  195  F.3d  640  (11th  Cir.  1999). 
In  contrast,  one  circuit  has  held  that 
society  as  a  whole  is  the  victim  of  these 
types  of  offenses,  and,  therefore,  that 
one  coimt  of  interstate  transportation  of 
child  pornography  does  not  group  with 
a  count  of  interstate  transportation  of  a 
minor  with  intent  to  engage  in  illegal 
sexual  activity  in  a  case  in  which  the 
child  portrayed  in  the  pornography  was 
the  same  child  transported.  See  United 
States  V.  Toler,  901  F.2d  399  (4th  Cir. 
1990). 

In  addressing  the  circuit  conflict,  the 
Commission  adopted  a  position  that 
provides  for  grouping  of  multiple  counts 
of  child  pornography  distribution, 
receipt,  and  possession  pursuant  to 
§  3Dl.2(d).  Grouping  multiple  counts  of 
these  offenses  pursuant  to  §  3Dl.2(d)  is 
appropriate  because  these  offenses 
typically  are  continuous  and  ongoing 
enterprises.  This  grouping  provision 
does  not  require  the  determination  of 
whether  coimts  involve  the  same  victim 
in  order  to  calculate  a  combined 
adjusted  offense  level  for  multiple 
counts  of  conviction  which,  particularly 
in  these  kinds  of  cases,  could  be 
complex  and  time  consiuning. 
Consistent  with  the  provisions  of 
subsection  (a)(2)  of  §  lBl.3  (Relevant 
Conduct),  this  approach  provides  that 
additional  images  of  child  pornography 
(often  involved  in  the  case,  but  outside 
of  the  offense  of  conviction)  shall  be 
considered  by  the  court  in  determining 
the  appropriate  sentence  for  the 
defendant  if  the  conduct  related  to  those 
images  is  part  of  the  same  course  of 
conduct  or  common  scheme  or  plan. 

The  third  part  of  the  amendment 
makes  several  modifications  to  §  2A3.2 
(Criminal  Sexual  Abuse  of  a  Minor 
Under  the  Age  of  Sixteen  Years 
(Statutory  Rape)  or  Attempt  to  Conmiit 
Such  Acts).  "The  amendment  responds  to 
the  directive  in  the  Act  to  provide  an 
enhancement  for  offenses  under  chapter 
117  of  title  18,  United  States  Code, 
involving  the  transportation  of  minors 
for  prostitution  or  prohibited  sexual 
conduct.  The  amendment  increases  the 
offense  levels  in  §  2A3.2  and  in  §  2A3.4 
(Abusive  Sexual  Contact  or  Attempt  to 
Commit  Abusive  Sexual  Contact).  The 
Act  focuses  on  those  individuals  who 
travel  to  meet  or  transport  minors  for 
illegal  sexual  activity  by  providing 
increased  statutory  maximum  penalties 
for  those  individuals.  In  response,  the 
increase  in  penalties  in  these  guidelines 
were  geared  toward  those  individuals. 
Specifically,  the  amendment 
distinguishes  between  chapter  117 
offenses  that  involve  the  commission  of 
a  sexual  act  or  sexual  contact  and  those 
offenses  (e.g.,  sting  cases)  that  do  not,  by 
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providing  an  alternative  base  offense 
level  in  §  2 A3. 2  for  chapter  117  offenses 
that  also  involve  the  commission  of  a 
sexual  act  or  sexual  contact  that  is  three 
levels  greater  (i.e.,  level  24)  than  the 
base  offense  level  applicable  to  chapter 
117  offenses  that  do  not  involve  a  sexual 
act  or  sexual  contact. 

The  amendment  provides  a  three- 
level  increase  in  the  base  offense  level 
for  offenses  sentenced  imder  §  2A3.2, 
such  that  the  base  offense  level  (1)  for 
statutory  rape  unaccompanied  by 
aggravating  conduct  is  increased  from 
level  15  to  level  18;  (2)  for  a  chapter  117 
offense  (unaccompanied  by  a  sexual  act 
or  sexual  contact)  is  increased  from 
level  18  to  level  21;  and  (3)  for  a  chapter 
117  offense  (accompanied  by  a  sexual 
act  or  sexual  contact)  results  in  a  base 
offense  level  of  level  24.  The 
amendment  reflects  the  seriousness 
accorded  criminal  sexual  abuse  offenses 
by  Congress,  which  provided  for 
statutory  maximum  penalties  of  15 
years'  imprisonment  (or  30  years' 
imprisonment  with  a  prior  conviction 
for  a  sex  crime).  A  defendant  who 
transmits  child  pornography  to  a  minor 
as  a  means  of  enticing  the  minor  to 
engage  in  illegal  sexual  activity  will 
receive  a  sentence  increase  when  that 
defendant  subsequently  travels  across 
state  lines  to  engage  in  illegal  sexual 
activity  with  that  minor.  Therefore,  this 
increase  also  maintains  the 
proportionality  between  §§  2A3.2  and 
2G2.2. 

The  third  part  of  the  amendment  also 
makes  conforming  changes  to  §  2A3.2  to 
ensure  that  some  chapter  117  offenses 
that  do  not  include  aggravating  conduct 
receive  the  offense  level  applicable  to 
statutory  rape  in  its  basic  form. 
Technical  changes  made  by  the 
amendment  (such  as  the  addition  of 
headings  and  the  reordering  of 
applications  notes)  are  not  intended  to 
have  substantive  effect. 

4.  Amendment:  Section  2A6.2(a)  is 
amei}ded  by  striking  "14"  and  inserting 
"18". 

Section  2A6.2(c)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  foUowingr 

"(1)  U  the  offense  Involved  the 
commission  of  another  criminal  offense, 
apply  the  o^nse  guideline  from 
Chapter  Two,  Part  A  (Offenses  Against 
the  Person)  most  applicable  to  that  other 
criminal  offense,  if  die  resulting  offense 
level  is  greater  than  that  determined 
above.". 

The  Commentary  to  §  2A6.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  the  1-em  dash  and 
inserting  a  colon;  and  by  striking  the 
last  paragraph  and  inserting  the 
following: 


"  'Stalking  means  (A)  traveling  with 
the  intent  to  kill,  injiue,  harass,  or 
intimidate  anothef  person  and,  in  the 
course  of,  or  as  a  result  of,  such  travel, 
placing  the  person  in  reasonable  fear  of 
death  or  serious  bodily  injury  to  that 
person  or  an  immediate  family  member 
of  that  person;  or  (B)  using  the  mail  or 
any  facility  of  interstate  or  foreign 
commerce  to  engage  in  a  course  of 
conduct  that  places  that  person  in 
reasonable  fear  of  the  death  of,  or 
serious  bodily  injury  to,  that  person  or 
an  immediate  family  member  of  that 
person.  See  18  U.S.C.  §  2261A. 
'Immediate  family  member'  (A)  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  115(c)(2);  and  (B)  includes  a  spouse  or 
intimate  partner.  'Course  of  conduct' 
and  'spouse  or  intimate  partner'  have 
the  meaning  given  those  terms  in  18 
U.S.C.  §2266(2)  and  (7),  respectively.". 

The  Commentary  to  §  lBl.5  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  inserting  after  the  first 
sentence  the  following: 

"Consistent  with  the  provisions  of 
§  lBl.3  (Relevant  Conduct),  such  other 
offense  includes  conduct  that  may  be  a 
state  or  local  offense  and  conduct  that 
occurred  imder  circimistances  that 
would  constitute  a  federal  offense  had 
the  conduct  taken  place  within  the 
territorial  or  maritime  jiuisdiction  of  the 
United  States.". 

Reason  for  Amendment:  This 
amendment  addresses  section  1107  of 
the  Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000,  Pub.  L.  106-386 
(the  "Act").  That  section  amends  18 
U.S.C.  2261,  2261A,  and  2262  to 
broaden  the  reach  of  those  statutes  to 
include  international  travel  to  stalk, 
commit  domestic  violence,  or  violate  a 
protective  order.  Section  2261A  also  is 
amended  to  broaden  the  category  of 
persons  protected  by  this  statute  to 
include  intimate  partners  of  the  person 
stalked.  The  Act  also  creates  a  new 
offense  at  section  2261A(2)  that 
prohibits  the  use  of  the  mail  or  any 
facility  ofinterstate  or  foreign  commerce 
to  commit  a  stalking  offense.  Several 
technical  changes  were  also  made  to 
these  statutes. 

The  Act  includes  a  directive  to  the 
Commission  to  amend  the  federal 
sentencing  guidelines  to  reflect  the 
changes  made  to  18  U.S.C.  2261,  with 
specific  consideration  to  be  given  to  the 
following  factors:  (1)  whether  the 
guidelines  relating  to  stalking  offenses, 
should  be  modified  in  light  of  the 
amendment  made  by  this  subsection; 
and  (2)  whether  any  changes  the 
Commission  may  make  to  the  guidelines 
pursuant  to  clause  (1)  should  also  be 
made  with  respect  to  offenses  imder 
chapter  llOA  of  title  18,  United  States 


Code  (staling  and  domestic  violence 
offenses). 

For  several  reasons,  the  amendment 
refers  the  new  stalking  by  mail  offense, 
like  other  stalking  offenses,  to  §  2A6.2 
(Stalking  or  Domestic  Violence),  First, 
the  statutory  penalties  for  stalking  by 
mail  are  the  same  as  the  statutory 
penalties  for  other  stalking  offenses. 
Second,  although  there  was  some 
consideration  to  refer  this  new  offense 
to  §  2A6.1  (Threatening  or  Harassing 
Communications),  stalking  by  mail 
offenses  differ  significantly  from 
threatening  communications  in  that  the 
former  require  the  defendant's  intent  to 
kill,  or  injure  a  person,  or  place  a  person 
in  reasonable  fear  of  death  or  serious 
bodily  injury.  Third,  referencing 
stalking  by  mail  offenses  to  §  2A6.1 
could  result  in  these  offenses  receiving 
higher  penalties  than  other  stalking 
offenses.  For  example,  a  defendant  who 
writes  a  threatening  letter,  violates  a 
protective  order,  and  engages  in  some 
conduct  evidencing  an  intent  to  carry 
out  such  threat,  would  receive  an 
offense  level  of  level  20  under  §  2A6.1. 
A  defendant  who  engages  in  stalking  by 
mail,  violates  a  protective  order,  and 
actually  commits  bodily  injury  on  the 
person  who  is  the  subject  of  the 
protection  order  would  have  received, 
prior  to  tliis  amendment,  an  offense 
level  of  level  18  under  §  2A6.2.  This 
amendment  reflects  the  policy  judgment 
that  the  second  defendant  should 
receive  punishment  equal  to,  or  periiaps 
greater  than,  that  received  by  the  first 
defendant.  Accordingly,  because  of 
concern  for  proportionality  in 
sentencing  stalking  and  domestic 
violence  offenses  relative  to  other 
crimes,  such  as  threatening  or  harassing 
communications,  this  amendment 
increases  the  base  offense  level  in 
§  2A6.2  from  level  14  to  level  18.  Setting 
the  base  offense  level  at  level  18  for 
stalking  and  domestic  violence  crimes 
ensures  that  these  offenses  are 
sentenced  at  or  above  the  offense  levels 
for  offenses  involving  threatening  and 
harassing  communications. 

The  amendment  also  conforms  the 
definition  of  "stalking"  in  Application 
Note  1  of  §  2A6.2  to  the  statutory 
changes  made  by  the  Act.  Additionally, 
the  amendment  modifies  the  language  of 
subsection  (c)  in  §  2A6.2  to  clarify 
application  of  the  cross  reference.  This 
change  is  consistent  with  the 
amendment  to  Application  Note  3  of 
§  lBl.5  (Interpretation  of  References  to 
Other  Offense  Guidelines),  which  also 
clarifies  the  operation  of  cross 
references  generally. 

These  revisions  are  designed  to  clarify 
that,  unless  otherwise  specified,  cross 
references  in  Chapter  Two  (Offense 
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Conduct)  are  to  be  determined 
consistently  with  the  provisions  of 
§  1B1.3  (Relevant  Conduct).  Therefore, 
in  a  case  in  which  the  guideline 
includes  a  reference  to  use  another 
guideline  if  the  conduct  involved 
another  offense,  the  other  offense 
includes  conduct  that  may  be  a  state  or 
local  offense  and  conduct  that  occurred 
under  circumstances  that  would 
constitute  a  federal  offense  had  the 
conduct  taken  place  within  the 
territorial  or  maritime  junsdiction  of  the 
United  States. 

5.  Amendment:  Chapter  Two  is 
amended  by  striking  the  heading  to  Part 
B,  the  heading  to  Subpart  1  of  Part  B, 
and  the  Introductory  Commentary  to 
such  subpart  and  inserting  the 
following: 

"PART  B— BASIC  ECONONflC 
OFFENSES 

1.  Theft,  Embezzlement,  Receipt  of 
Stolen  Property,  Property  Destruction, 
and  Offenses  Involving  Fraud  or  Deceit 

Introductory  Commentary 

These  sections  address  basic  forms  of 
property  offenses:  theft,  embezzlement, 
fraud,  forgery,  counterfeiting  (other  than 
offenses  involving  altered  or  counterfeit 
bearer  obligations  of  the  United  States), 
insider  trading,  transactions  in  stolen 
goods,  and  simple  property  damage  or 
destruction.  (Arson  is  dealt  with 
separately  in  Chapter  Two,  Part  K 
(Offenses  Involving  Public  Safety)). 
These  gmdelines  apply  to  offenses 
prosecuted  imder  a  wide  variety  of 
federal  statutes,  as  well  as  offenses  that 
arise  under  the  Assimilative  Crimes 
Act.". 

Chapter  Two,  Part  B  is  amended  by 
striking  §  2B1.1,  and  its  accompanying 
commentary,  and  inserting  the 
following: 

"§  2B1.1.  Larceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Offenses 
Involving  Stolen  Property;  Property 
Damage  or  Destruction;  Fraud  and 
Deceit;  Forgery;  Offenses  Involving 
Altered  or  Coimterfeit  Instruments 
Other  than  Coimterfeit  Bearer 
Obligations  of  the  United  States 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 
(1)  If  the  loss  exceeded  $5,000, 

increase  the  offense  level  as  follows: 


Loss  (apply  ttie  greatest) 


Loss  (apply  the  greatest) 


(A)  $5,000  or  less  

(B)  More  ttian  $5,000  ... 

(C)  More  than  $10,000 

(D)  More  than  $30,000 

(E)  More  than  $70,000  . 

(F)  More  than  $120,000 


IrKrease  in 
level 


rra  increase 
add2 
add  4 
add  6 
adds 
add  10 


(G)  More  than  $200,000  

(H)  More  than  $400  000  

(I)  More  than  $1,000,000  

(J)  More  than  $2,500,000  .... 
(K)  More  than  $7,000,000  .... 
(L)  More  than  $20,000,000  .. 
(M)  More  ttian  $50,000,000  . 
(N)  More  than  $100,000,000 


Increase  In 
level 


add  12 
add  14 
add  16 
add  18 
add  20 
add  22 
add  24 
add  26. 


(2)  (Apply  the  greater)  If  the  offense — 

(A)  (i)  involved  more  than  10,  but  less 
than  50,  victims;  or  (ii)  was  committed 
through  mass-marketing,  increase  by  2 
levels;  or 

(B)  involved  50  or  more  victims, 
increase  by  4  levels. 

(3)  If  the  offense  involved  a  theft  from 
the  person  of  another,  increase  by  2 
levels. 

(4)  If  the  offense  involved  receiving 
stolen  property,  and  the  defendant  was 
a  person  in  the  business  of  receiving 
and  selling  stolen  property,  increase  by 
2  levels. 

(5)  If  the  offense  involved 
misappropriation  of  a  trade  secret  and 
the  defendant  knew  or  intended  that  the 
offense  would  benefit  a  foreign 
government,  foreign  instrumentality,  or 
foreign  agent,  increase  by  2  levels. 

(6)  If  the  offense  involved  theft  of, 
damage  to,  or  destruction  of,  property 
irom  a  national  cemetery,  increase  by  2 
levels. 

(7)  If  the  offense  involved  (A)  a 
misrepresentation  that  the  defendant 
was  acting  on  behalf  of  a  charitable, 
educational,  religious,  or  political 
organization,  or  a  government  agency; 
(B)  a  misrepresentation  or  other 
fraudulent  action  during  the  course  of  a 
bankruptcy  proceeding;  (C)  a  violation 
of  any  prior,  specific  judicial  or 
administrative  order,  injunction,  decree, 
or  process  not  addressed  elsewhere  in 
the  guidelines;  or  (D)  a 
misrepresentation  to  a  consumer  in 
connection  with  obtaining,  providing,  or 
furnishing  financial  assistance  for  an 
institution  of  higher  education,  increase 
by  2  levels.  If  the  resulting  offense  level 
is  less  than  level  10,  increase  to  level  10. 

(8)  If  (A)  the  defendant  relocated,  or 
participated  in  relocating,  a  fraudulent 
scheme  to  another  jurisdiction  to  evade 
law  enforcement  or  regulatory  officials; 
(B)  a  substantial  part  of  a  fraudulent 
scheme  was  committed  from  outside  the 
United  States;  or  (C)  the  offense 
otherwise  involved  sophisticated 
means,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level 
12,  increase  to  level  12. 

(9)  If  the  offense  involved  (A)  the 
possession  or  use  of  any  device-making 
equipment;  (B)  the  production  or 
trafficking  of  any  imauthorized  access 


device  or  coimterfeit  access  device;  or 
(C)(i)  the  unauthorized  transfer  or  use  of 
any  means  of  identification  unlawfully 
to  produce  or  obtain  any  other  means  of 
identification;  or  (ii)  the  possession  of  5 
or  more  means  of  identification  that 
unlawfully  were  produced  bora,  or 
obtained  by  the  use  of,  another  means 
of  identification,  increase  by  2  levels.  If 
the  resulting  offense  level  is  less  than 
level  12,  increase  to  level  12. 

(10)  If  the  offense  involved  an 
organized  scheme  to  steal  vehicles  or 
vehicle  parts,  and  the  offense  level  is 
less  than  level  14,  increase  to  level  14. 

(11)  If  the  offense  involved  (A)  the 
conscious  or  reckless  risk  of  death  or 
serious  bodily  injury;  or  (B)  possession 
of  a  dangerous  weapon  (including  a 
firearm)  in  coimection  with  the  offense, 
increase  by  2  levels.  If  the  resulting 
offense  level  is  less  than  level  14,- 
increase  to  level  14. 

(12)  (Apply  the  greater)  If— 

(A)  the  defendant  derived  more  than 
$1,000,000  in  gross  receipts  from  one  or 
more  financial  institutions  as  a  result  of 
the  offense,  increase  by  2  levels;  or 

(B)  the  offense  substantially 
jeopardized  the  safety  and  soimdness  of 
a  financial  institution,  increase  by  4 
levels. 

U  the  resulting  offense  level 
determined  imder  subdivision  (A)  or  (B) 
is  less  than  level  24,  increase  to  level  24. 

(c)  Cross  References 

(1)  If  (A)  a  firearm,  destructive  device, 
explosive  material,  or  controlled 
substance  was  taken,  or  the  taking  of 
any  such  item  was  an  object  of  the 
offense;  or  (B)  the  stolen  property 
received,  transported,  transferred, 
transmitted,  or  possessed  was  a  firearm, 
destructive  device,  explosive  material, 
or  controlled  substance,  apply  §  2D1.1 
(Unlawful  Manufacturing,  Importing, 
Exporting,  or  Trafficking  (Including 
Possession  with  Intent  to  Commit  These 
Offenses);  Attempt  or  Conspiracy), 

§  2D2.1  (Unlawful  Possession;  Attempt 
or  Conspiracy),  §  2K1.3  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Explosive  Materials;  Prohibited 
Transactions  Involving  Explosive 
Materials),  or  §  2K2.1  (Unlawful 
Receipt,  Possession,  or  Transportation 
of  Firearms  or  Ammunition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition),  as  appropriate. 

(2)  If  the  offense  involved  arson,  or 
property  damage  by  use  of  explosives, 
apply  §  2K1.4  (Arson;  Property  Damage 
by  Use  of  Explosives),  if  the  resulting 
offense  level  is  greater  than  that 
determined  above. 

(3)  If  (A)  neither  subdivision  (1)  nor 
(2)  of  this  subsection  applies;  (B)  the 
defendant  was  convicted  imder  a  statute 
proscribing  false,  fictitious,  or 
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fraudulent  statements  or  representations 
generally  (e.g.,  18  U.S.C.  1001, 1341, 
1342,  or  1343);  and  (C)  the  conduct  set 
forth  in  the  count  of  conviction 
establishes  an  offense  specifically 
covered  by  another  guideline  in  Chapter 
Two  (Offense  Conduct),  apply  that  other 
guideline. 

(d)  Special  Instruction 

(1)  If  the  defendant  is  convicted  under 
18  U.S.C.  1030(a)(4)  ox  (5),  the 
minimum  guideline  sentence, 
notwithstanding  any  other  adjustment, 
shall  be  six  months'  imprisonment. 

Commentary 

Statutory  Provisioiis:  7  U.S.C.  6,  6b,  6c,  6h, 

6o,  13,  23;  15  U.S.C.  50,  77e,  77q,  77x,  78j, 
78ff,  80b-6,  1644,  6821;  18  U.S.C.  38,  225, 
285-289,  471-473,  500,  510,  553(a)(1),  641, 
656,  657,  659,  662,  1001-1008,  1010-1014, 
1016-1022,  1025,  1026,  1028,  1029, 
1030(a)(4H5),  1031, 1341-1344, 1361,  1363, 
1702, 1703  (if  vandalism  or  malicious 
mischief,  including  destruction  of  mail,  is 
involved),  1708,  1831, 1832,  2113(b),  2312- 
2317;  20  U.S.C.  501(c);  42  U.S.C.  1011;  49 
U.S.C.  30170,  46317(a).  For  additional 
statutory  provision(s)  see  Appendix  A 
(Statutory  Index). 

Application  Notes 

1.  Definitions. — For  purposes  of  this 
guideline: 

"Financial  Institution"  includes  any 
institution  described  in  18  U.S.C.  20, 
656,  657, 1005,  1006, 1007,  or  1014; any 
state  or  foreign  bank,  trust  company, 
credit  union,  insurance  company, 
investment  company,  mutual  fund, 
savings  (building  and  loan)  association, 
union  or  employee  pension  fund;  any 
j^ealth,  medical,  or  hospital  insurance 
association;  brokers  and  dealers 
registered,  or  required  to  be  registered, 
with  the  Securities  and  Exchange 
Commission;  futures  commodity 
merchants  and  commodity  pool 
operators  registered,  or  required  to  be 
registered,  with  the  Commodity  Futures 
Trading  Commission;  and  any  similar 
entity,  whether  or  not  insured  by  the 
federal  government.  "Union  or 
employee  pension  fund"  and  "any 
health,  medical,  or  hospital  insurance 
association,"  primarily  include  large 
pension  funds  that  serve  many  persons 
(e.g.,  pension  funds  or  large  national 
and  international  organizations,  unions, 
and  corporations  doing  substantial 
interstate  business),  and  associations 
that  undertake  to  provide  pension, 
disability,  or  other  benefits  (e.g., 
medical  or  hospitalization  insurance)  to 
large  numbers  of  persons. 

"Firearm"  and  "destructive  device" 
have  the  meaning  given  those  terms  in 
the  Commentary  to  §  IBI.I  (Application 
Instructions). 


"Foreign  instrumentality"  and 
"foreign  agent"  have  the  meaning  given 
those  terms  in  18  U.S.C.  1839(1)  and  (2), 

"National  cemetery"  means  a 
cemetery  (A)  established  under  section 
2400  of  title  38,  United  States  Code;  or 
(B)  under  the  jurisdiction  of  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Navy,  the  Secretary  of  the  Air  Force, 
or  the  Secretary  of  the  Interior. 

"Theft  from  the  person  of  another" 
means  theft,  without  the  use  of  force,  of 
property  that  was  being  held  by  another 
person  or  was  within  arms'  reach. 
Examples  include  pick-pocketing  and 
non-forcible  purse-snatching,  such  as 
the  theft  of  a  purse  from  a  shopping  cart. 

"Trade  secret"  has  the  meaning  given 
that  term  in  18  U.S.C.  1839(3). 

2.  Loss  Under  Subsection  (b)(1). — 
This  application  note  applies  to  the 
determination  of  loss  under  subsection 
(b)(1). 

(A)  General  Rule. — Subject  to  the 
exclusions  in  subdivision  (D),  loss  is  the 
greater  of  actual  loss  or  intended  loss. 

(i)  Actual  Loss. — "Actual  loss"  means 
the  reasonably  foreseeable  pecuniary 
harm  that  resulted  from  the  offense. 

(ii)  Intended  Loss. — "Intended  loss" 
(I)  means  the  pecuniary  harm  that  was 
intended  to  result  from  the  offense;  and 
(n)  includes  intended  pecuniary  harm 
that  would  have  been  impossible  or 
unlikely  to  occur  (e.g.,  as  in  a 
government  sting  operation,  or  an 
insurance  fraud  in  which  the  claim 
exceeded  the  insured  value). 

(iii)  Pecuniary  Harm. — "Pecuniary 
harm"  means  harm  that  is  monetary  or 
that  otherwise  is  readily  measurable  in 
money.  Accordingly,  pecuniary  harm 
does  not  include  emotional  distress, 
harm  to  reputation,  or  other  non- 
economic  harm. 

(iv)  Reasonably  Foreseeable  Pecuniary 
Harm. — For  purposes  of  this  guideline, 
"reasonably  foreseeable  pecuniary 
harm"  means  pecuniary  harm  that  the 
defendant  knew  or,  under  the 
circumstances,  reasonably  should  have 
known,  was  a  potential  result  of  the 
offense. 

(v)  Rules  of  Construction  in  Certain 
Cases. — In  the  cases  described  in 
subdivisions  (I)  through  (III),  reasonably 
foreseeable  pecuniary  harm  shall  be 
considered  to  include  the  pecuniary 
harm  specified  for  those  cases  as 
follows: 

(I)  Product  Substitution  Cases. — In  the 
case  of  a  product  substitution  offense, 
the  reasonably  foreseeable  pecimiary 
harm  includes  the  reasonably 
foreseeable  costs  of  making  substitute 
transactions  and  handling  or  disposing 
of  the  product  delivered,  or  of 
retrofitting  the  product  so  that  it  can  be 


used  for  its  intended  purpose,  and  the 
reasonably  foreseeable  costs  of 
rectifying  the  actual  or  potential 
disruption  to  the  victim's  business 
operations  caused  by  the  product 
substitution. 

(II)  Procurement  Fraud  Cases. — In  the 
case  of  a  procurement  fraud,  such  as  a 
fraud  affecting  a  defense  contract  award, 
reasonably  foreseeable  pecuniary  harm 
includes  die  reasonably  foreseeable 
administrative  costs  to  the  government 
and  other  participants  of  repeating  or 
correct  the  procurement  action  affected, 
plus  any  Increased  costs  to  procure  the 
product  or  service  involved  that  was 
reasonably  foreseeable. 

(III)  Protected  Computer  Cases. — ^In 
the  case  of  an  offense  involving 
unlawfully  accessing,  or  exceeding 
authorized  access  to,  a  "protected 
computer"  as  defined  in  18  U.S.C. 
1030(e)(2),  actual  loss  includes  the 
following  pecuniary  harm,  regardless  of 
whether  such  pecuniary  harm  was 
reasonably  foreseeable:  reasonable  costs 
to  the  victim  of  conducting  a  damage 
assessment,  and  restoring  the  system 
and  data  to  their  condition  prior  to  the 
offense,  and  any  lost  revenue  due  to 
interruption  of  service. 

(B)  Gain. — The  court  shall  use  the 
gain  that  resulted  bom  the  offense  as  an 
alternative  measure  of  loss  only  if  there 
is  a  loss  but  it  reasonably  cannot  be 
determined. 

(C)  Estimation  of  Loss. — The  court 
need  only  make  a  reasonable  estimate  of 
the  loss.  The  sentencing  judge  is  in  a 
unique  position  to  assess  the  evidence 
and  estimate  the  loss  based  upon  that 
evidence.  For  this  reason,  the  court's 
loss  determination  is  entitled  to 
appropriate  deference.  See  18  U.S.C. 
3742(e)  and  (f). 

The  estimate  of  the  loss  shall  be  based 
on  available  information,  taking  into 
account,  as  appropriate  and  practicable 
under  the  circumstances,  factors  such  as 
the  following: 

(i)  The  fair  market  value  of  the 
property  unlawfully  taken  or  destroyed; 
or,  if  the  fair  market  value  is 
impracticable  to  determine  or 
inadequately  measures  the  harm,  the    ^ 
cost  to  the  victim  of  replacing  that 
property. 

(ii)  The  cost  of  repairs  to  damaged 
property. 

(iii)  The  approximate  number  of 
victims  multiplied  by  the  average  loss  to 
each  victim. 

(iv)  More  general  factors,  such  as  the 
scope  and  duration  of  the  offense  and 
revenues  generated  by  similar 
operations. 

(D)  Exclusions  from  Loss. — Loss  shall 
not  include  the  following: 
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(i)  Interest  of  any  kind,  finance 
chaiges,  late  fees,  penalties,  amounts 
based  on  an  agreed-upon  return  or  rate 
of  return,  or  other  similar  costs. 

(ii)  Costs  to  the  government  of,  and 
costs  incurred  by  victims  primarily  to 
aid  the  government  in,  the  prosecution 
and  criminal  investigation  of  an  offense. 

(E)  Credits  Against  Loss. — Loss  shall 
be  reduced  by  the  following: 

(i)  The  money  returned,  and  the  fair 
market  value  of  the  property  returned 
and  the  services  rendered,  by  the 
defendant  or  other  persons  acting  jointly 
with  the  defendant,  to  the  victim  before 
the  offense  was  detected.  The  time  of 
detection  of  the  offense  is  the  earlier  of 
(I)  the  time  the  offense  was  discovered 
by  a  victim  or  government  agency;  or  (II) 
the  time  the  defendant  knew  or 
reasonably  should  have  known  that  the 
offense  was  detected  or  about  to  be 
detected  by  a  victim  or  government 
agency. 

(ii)  In  a  case  involving  collateral 
pledged  or  othenvise  provided  by  the 
defendant,  the  amount  the  victim  has 
recovered  at  the  time  of  sentencing  from 
disposition  of  the  collateral,  or  if  the 
collateral  has  not  been  disposed  of  by 
that  time,  the  fair  market  value  of  the 
collateral  at  the  time  of  sentencing. 

(F)  Special  Rules. — Notwithstanding 
subdivision  (A),  the  following  special 
rules  shall  be  used  to  assist  in 
determining  loss  in  the  cases  indicated: 

(i)  Stolen  or  Counterfeit  Credit  Cards 
and  Access  Devices;  Purloined  Nimibers 
and  Codes. — In  a  case  involving  any 
counterfeit  access  device  or 
unauthorized  access  device,  loss 
includes  any  unauthorized  charges 
made  with  the  counterfeit  access  device 
or  unauthorized  access  device  and  shall 
be  not  less  than  $500  per  access  device. 
However,  if  the  unauthorized  access 
device  is  a  means  of 
telecommunications  access  that 
identifies  a  specific  telecommunications 
instnunent  or  telecommunications 
account  (including  an  electronic  serial 
nimiber/mobile  identification  number 
(ESN/MIN)  pair),  and  that  means  was 
only  possessed,  and  not  used,  during 
the  commission  of  the  offense,  loss  shall 
be  not  less  than  $100  per  luiused  means. 
For  purposes  of  this  subdivision, 
'counterfeit  access  device'  and 
'unauthorized  access  device*  have  the 
meaning  given  those  terms  in 
Application  Note  7(A). 

(li)  Government  Benefits. — In  a  case 
involving  government  benefits  (e.g., 
grants,  loans,  entitlement  program 
payments),  loss  shall  be  considered  to 
be  not  less  than  the  value  of  the  benefits 
obtained  by  unintended  recipients  or 
diverted  to  unintended  uses,  as  the  case 
may  be.  For  example,  if  the  defendant 


was  the  intended  recipient  of  food 
stamps  having  a  value  of  $100  but 
fraudulently  received  food  stamps 
having  a  value  of  $150.  loss  is  $50. 

(iii)  Davis-Bacon  Act  Violations. — In  a 
case  involving  a  Davis-Bacon  Act 
violation  (i.e..  a  violation  of  40  U.S.C. 
276a,  criminally  prosecuted  under  18 
U.S.C.  1001).  the  value  of  benefits  shall 
be  considered  to  be  not  less  than  the 
difference  between  the  legally  required 
wages  and  actual  wages  paid. 

(iv)  Ponzi  and  Other  Fraudulent 
Investment  Schemes. — In  a  case 
involving  a  fraudulent  investment 
scheme,  such  as  a  Ponzi  scheme,  loss 
shall  not  be  reduced  by  the  money  or 
the  value  of  the  property  transferred  to 
any  individual  investor  in  the  scheme  in 
access  of  that  investor's  principal 
investment  (i.e..  the  gain  to  an 
individual  investor  in  the  scheme  shall 
not  be  used  to  offset  the  loss  to  another 
individual  investor  in  the  scheme). 

(v)  Certain  Other  Unlawful 
Misrepresentation  Schemes. — In  a  case 
involving  a  scheme  in  which  (I)  services 
were  fraudulently  rendered  to  the 
victim  by  persons  falsely  posing  as 
licensed  professionals;  (II)  goods  were 
falsely  represented  as  approved  by  a 
governmental  regidatory  agency;  or  (HI) 
goods  for  which  regulatory  approval  by 
a  government  agency  was  required  but 
not  obtained,  or  was  obtained  by  fraud, 
loss  shall  include  the  amount  paid  for 
the  property,  services  or  goods 
transferred,  rendered,  or 
misrepresented,  with  no  credit  provided 
for  the  value  of  those  items  or  services. 

(vi)  Value  of  Controlled  Substances. — 
In  a  case  involving  controlled 
substances,  loss  is  the  estimated  street 
value  of  the  controlled  substances. 

(3)  Victim  and  Mass-Marketing 
Enhancement  under  Subsection  (b)(2). — 

(A)  Definitions. — For  purposes  of 
subsection  (b)(2): 

(i)  "Mass-marketing"  means  a  plan, 
program,  promotion,  or  campaign  that  is 
conducted  through  solicitation  by 
telephone,  mail,  the  Internet,  or  other 
means  to  induce  a  large  nim[iber  of 
persons  to  (I)  purchase  goods  or 
services;  (II)  piarticipate  in  a  contest  or 
sweepstakes;  or  (HI)  invest  for  financial 
profit.  "Mass-marketing"  includes,  for 
example,  a  telemarketing  campaign  that 
solicits  a  large  number  of  individuals  to 
piutihase  fraudulent  life  insurance 
policies. 

(ii)  "Victim"  means  (I)  any  person 
who  sustained  any  part  of  the  actual 
loss  determined  under  subsection  (b)(1); 
or  (n)  any  individual  who  sustained 
bodily  injury  as  a  result  of  the  offense. 
"Person"  includes  individuals, 
corporations,  companies,  associations. 


firms,  partnerships,  societies,  and  joint 
stock  companies. 

(B)  Undehvered  United  States  Mail.— 
(i)  In  General. — In  a  case  in  which 

imdelivered  United  States  mail  was 
taken,  or  the  taking  of  such  item  was  an 
object  of  the  offense,  or  in  a  case  in 
which  the  stolen  property  received, 
transported,  transferred,  transmitted,  or 
possessed  was  imdelivered  United 
States  mail,  "victim"  means  any  person 
(I)  described  in  subdivision  (A)(ii)  of 
this  note;  or  (II)  who  was  the  intended 
recipient,  or  addressee,  of  the 
undelivered  United  States  mail. 

(ii)  Special  Rule. — ^A  case  described  in 
subdivision  (B)(i)  of  this  note  that 
involved  a  Postal  Service  (I)  relay  box; 
(n)  collection  box;  (III)  delivery  vehicle; 
or  (IV)  satchel  or  cart,  shall  be 
considered  to  have  involved  50  or  more 
victims. 

(iii)  Definition. — "Undelivered  United 
States  mail"  means  mail  that  has  not 
actually  been  received  by  the  addressee 
or  his  agent  (e.g.,  mail  taken  from  the 
addressee's  mail  box). 

(C)  Vulnerable  Victims. — If  subsection 
(b)(2)(B)  applies,  an  enhancement  under 
§  3A1. 1(b)(2)  shall  not  apply. 

4.  Enhancement  for  Business  of 
Receiving  and  Selling  Stolen  Property 
under  Subsection  (b)(4). — For  purposes 
of  subsection  (b)(4),  the  coiut  shall 
consider  the  following  non-exhaustive 
list  of  factors  in  determining  whether 
the  defendant  was  in  the  business  of 
receiving  and  selling  stolen  property: 

(A)  The  regularity  and  sopnistication 
of  the  defendant's  activities. 

(B)  The  value  and  size  of  the 
inventory  of  stolen  property  maintained 
by  the  defendant.  • 

(C)  The  extent  to  which  the 
defendant's  activities  encouraged  or 
facilitated  other  crimes. 

(D)  The  defendant's  past  activities 
involving  stolen  property. 

5.  Application  of  Subsection  (b)(7). — 

(A)  In  General. — The  adjustments  in 
subsection  (b)(7)  are  alternative  rather 
than  cumulative.  If.  in  a  particular  case, 
however,  more  than  one  of  the 
enumerated  factors  applied,  an  upward 
departure  may  be  warranted. 

(B)  Misrepresentations  Regarding 
Charitable  and  Other  Institutions. — 
Subsection  (b)(7)(A)  applies  in  any  case 
in  which  the  defendant  represented  that 
the  defendant  was  acting  to  obtain  a 
benefit  on  behalf  of  a  charitable 
educational,  religious,  or  political 
organization,  or  a  government  agency 
(regardless  of  whether  the  defendant 
actually  was  associated  with  the 
organization  or  government  agency) 
when,  in  fact,  the  defendant  intended  to 
divert  all  or  part  of  that  benefit  (e.g..  for 
the  defendant's  personal  gain). 
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Subsection  (b)(7)(A)  applies,  for 
example,  to  the  foUov^ng: 

(i)  A  defendant  who  solicited 
contributions  for  a  non-existent  famine 
relief  organization. 

(ii)  A  defendant  who  solicited 
donations  from  chinch  members  by 
falsely  claiming  to  be  a  fundraiser  for  a 
religiouslv  affiliated  school. 

(iii)  A  defendant,  chief  of  a  local  fire 
department,  who  conducted  a  public 
fundraiser  representing  that  the  purpose 
of  the  fundraiser  was  to  procure 
sufficient  funds  for  a  new  fire  engine 
when,  in  fact,  the  defendant  intended  to 
divert  some  of  the  funds  for  the 
defendant's  personal  benefit. 

(C)  Fraud  m  Contravention  of  Prior 
Judicial  Order.— Subsection  (b)(7)(C) 
provides  an  enhancement  if  the 
defendant  commits  a  fraud  in 
contravention  of  a  prior,  official  judicial 
or  administrative  warning,  in  the  form 
of  an  order,  injunction,  decree,  or 
process,  to  take  or  not  to  take  a  specified 
action.  A  defendant  who  does  not 
comply  with  such  a  prior,  official 
judicial  or  administrative  warning 
demonstrates  aggravated  criminal  intent 
and  deserves  additional  punishment.  If 
it  is  established  that  an  entity  the 
defendant  controlled  was  a  party  to  the 
prior  proceeding  that  resulted  in  the 
official  judicial  or  administrative  action, 
and  the  defendant  had  knowledge  of 
that  prior  decree  or  order,  this 
enhancement  applies  even  if  the 
defendant  was  not  a  specifically  named 
party  in  that  prior  case.  For  example,  a 
defendant  whose  business  previously 
was  enjoined  fitim  selling  a  dangerous 
product,  but  who  nonetheless  engaged 
in  fraudulent  conduct  to  sell  the 
product,  is  subject  to  this  enhancement. 
This  enhancement  does  not  apply  if  the 
same  conduct  resulted  in  an 
enhancement  pursuant  to  a  provision 
found  elsewhere  in  the  guidelines  (e.g., 
a  violation  of  a  condition  of  release 
addressed  in  §  2J1.7  (Conunission  of 
Offense  While  on  Release)  or  a  violation 
of  probation  addressed  in  §4Al.l 
(Criminal  Historv  Category)). 

(D)  College  Scholarship  Fraud. — For 
purposes  of  subsection  (b)(7)(D): 

'Financial  assistance'  means  any 
scholarship,  grant,  loan,  tuition, 
discount,  award,  or  other  financial 
assistemce  for  the  purpose'of  financing 
an  education. 

'Institution  of  higher  education'  has 
the  meaning  given  that  term  in  section 
101  of  the  Higher  Education  Act  of  1954 
(20  U.S.C.  1001). 

(E)  Non-Applicability  of 
Enhancements . — 

(i)  Subsection  (b)(7)(A).— ff  the 
conduct  that  forms  the  basis  for  an 
enhancement  under  subsection  (b)(7)(A) 


is  the  only  conduct  that  forms  the  basis 
for  an  adjustment  under  §  3B1.3  (Abuse 
of  Position  of  Trust  or  Use  of  Special 
Skill),  do  not  apply  that  adjustment 
under  §3B1.3. 

(ii)  Subsection  (b)(7)(B)  and  (C).— If 
the  conduct  that  fomft  the  basis  for  an 
enhancement  under  subsection  (b)(7)(B) 
or  (C)  is  the  only  conduct  that  forms  the 
basis  for  an  adjustment  under  §  3C1.1 
(Obstructing  or  Impeding  the 
Administration  of  Justice),  do  not  apply 
that  adjustment  under  §  3C1.1. 

6.  Sophisticated  Means  Enhancement 
under  Subsection  (b)(8). — 

(A)  Definition  of  United  States. — For 
purposes  of  subsection  (b)(8)(B),  'United 
States'  means  each  of  the  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Northern  Mariana  Islands,  and 
American  Samoa. 

(B)  Sophisticated  Means 
Enhancement. — For  purposes  of 
subsection  (b)(8)(C),  'sophisticated 
means'  means  especially  complex  or 
especially  intricate  offense  conduct 
pertaining  to  the  execution  or 
concealment  of  an  offense.  For  example, 
in  a  telemarketing  scheme,  locating  the 
main  office  of  the  scheme  in  one 
jurisdiction  but  locating  soliciting 
operations  in  another  jurisdiction 
ordinarily  indicates  sophisticated 
means.  Conduct  such  as  hiding  assets  or 
transacthms,  or  both,  through  the  use  of 
fictitious  entities,  corporate  shells,  or 
offshore  financial  accounts  also 
ordinarily  indicates  sophisticated 
means. 

(C)  Non-Applicability  of 
Enhancement. — If  the  conduct  that 
forms  the  basis  for  an  enhancement 
under  subsection  (b)(8)  is  the  only 
conduct  that  forms  the  basis  for  an 
adjustment  under  §  3C1.1,  do  not  apply 
that  adjustment  under  §  3C1.1. 

7.  Application  of  Subsection  (b)(9). — 
(A)  Definitions. — For  purposes  of 

subsection  (b)(9): 

'Counterfeit  access  device'  (i)  has  the 
meaning  given  that  term  in  18  U.S.C. 
1029(e)(2);  and  (ii)  includes  a 
telecommunications  instrument  that  has 
been  modified  or  altered  to  obtain 
unauthorized  use  of 
telecommunications  service. 
'Telecommunications  service'  has  the 
meaning  given  that  term  in  19  U.S.C. 
1029(e)(9). 

'Device-making  equipment'  has  the 
meaning  given  that  term  in  18  U.S.C. 
1029(e)(6);  and  (ii)  includes  (I)  any 
hardware  or  software  that  has  been 
configured  as  described  in  18  U.S.C. 
1029(a)(9);  and  (II)  a  scanning  receiver 
referred  to  in  18  U.S.C.  1029(a)(8). 


'Scanning  receiver'  has  the  meaning 
given  that  term  in  18  U.S.C.  1029(e)(8). 

"Means  of  identification"  has  the 
meaning  given  that  term  in  18  U.S.C. 
1028(d)(3),  except  that  such  means  of 
identification  shall  be  of  an  actual  (i.e.. 
not  fictitious)  individual,  other  than  the 
defendant  or  a  person  for  whose 
conduct  the  defendant  is  accountable 
under  §  lBl.3  (Relevant  Conduct). 

"Produce"  includes  manufacture, 
design,  alter,  authenticate,  duplicate,  or 
assemble.  "Production"  includes 
manufocture,  design,  alteration, 
authentication,  duplication,  or 
assembly. 

"Unauthorized  access  device"  has  the 
meaning  given  that  term  in  18  U.S.C. 
1029(e)(3). 

Identification  Documents. — Offenses 
involving  identification  documents, 
^se  identification  documents,  and 
means  of  identification,  in  violation  of 
18  U.S.C.  1028,  also  are  covered  by  this 
guideline.  If  the  primary  purpose  of  the 
offense,  under  18  U.S.C.  1028,  was  to 
violate,  or  assist  another  to  violate,  the 
law  pertaining  to  naturalization, 
citizenship,  or  legal  resident  status, 
apply  §  2L2.1  (Trafficking  in  a 
Document  Relating  to  Naturalization)  or 
§  2L2.2  (Fraudulently  Acquiring 
Documents  Relating  to  Naturalization), 
as  appropriate,  rather  than  this 
guideline. 

(C)  Application  of  Subsection 
(b)(9)(C)(i).- 

(i)  In  General.— Subsection  (b)(9)(C)(i) 
applies  in  a  case  in  which  a  means  of 
identification  of  an  individual  other 
than  the  defendant  (or  a  person  for 
whose  conduct  the  defendant  is 
accountable  under  §  lBl.3  (Relevant 
Conduct))  is  used  without  that 
individual's  authorization  unlawfully  to 
produce  or  obtain  another  means  of 
identification. 

(ii)  Examples. — Examples  of  conduct 
to  which  subsection  (b)(9)(C)(i)  applies 
are  as  follows: 

(I)  A  defendant  obtains  an 
individual's  name  and  social  security 
number  from  a  source  (e.g.,  from  a  piece 
of  mail  taken  from  the  individual's 
mailbox)  and  obtains  a  bank  loan  in  that 
individual's  name.  In  this  example,  the 
account  number  of  the  bank  loan  is  the 
other  means  of  identification  that  has 
been  obtained  unlawfully. 

(n)  A  defendant  obtains  an 
individual's  name  and  address  from  a 
source  (e.g..  from  a  diver's  license  in  a 
stolen  wallet)  and  applies  for,  obtains, 
and  subsequently  uses  a  credit  card  in 
that  individual's  name.  In  this  example, 
the  credit  card  is  the  other  means  of 
identification  that  has  been  obtained 
unlawfully. 
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(iii)  Nonapplicability  of  Subsection 
(b)(9)(C)(i). — Examples  of  conduct  to 
which  subsection  (b){9)(C)(i)  does  not 
apply  are  as  follows: 

U)  A  defendant  uses  a  credit  card  from 
a  stolen  wallet  only  to  make  a  purchase. 
In  such  a  case,  the  defendant  has  not 
used  the  stolen  credit  card  to  obtain 
another  means  of  identification. 

(II)  A  defendant  forges  another 
individual's  signature  to  cash  a  stolen 
check.  Forging  another  individual's 
signature  is  not  producing  another 
means  of  identification. 

(D)  Application  of  Subsection 
(b)(9)(C)(ii).— Subsection  (b)(9)(C)(ii) 
applies  in  any  case  in  which  the  offense 
involved  the  possession  of  5  or  more 
means  of  identification  that  unlawfully 
were  produced  or  obtained,  regardless 
of  the  number  of  individuals  in  whose 
name  (or  other  identifying  information) 
the  means  of  identification  were  so 
produced  or  so  obtained. 

8.  Chop  Shop  Enhancement  imder 
Subsection  (b)(10).— Subsection  (b)(10) 
provides  a  minimum  offense  level  in  the 
case  of  an  ongoing,  sophisticated 
operation  (such  as  an  auto  theft  ring  or 
'chop  shop')  to  steal  vehicles  or  vehicle 
parts,  or  to  receive  stolen  vehicles  or 
vehicle  parts.  'Vehicles'  refers  to  all 
forms  of  vehicles,  including  aircraft  and 
watercraft. 

9.  Gross  Receipts  Enhancement  under 
Subsection  (b){12)(A).— 

(A)  In  General. — For  purposes  of 
subsection  (b)(12)(A).  the  defendant 
shall  be  considered  to  have  derived 
more  than  $1,000,000  in  gross  receipts 
if  the  gross  receipts  to  the  defendant 
individually,  rather  than  to  all 
participants,  exceeded  $1,000,000. 

(B)  Definition. — 'Gross  receipts  from 
the  offense'  includes  all  property,  real  or 
personal,  tangible  or  intangible,  which 
is  obtained  directly  or  indirectly  as  a 
result  of  such  offense.  See  18  U.S.C. 
982(a)(4). 

10.  Enhancement  for  Substantially 
Jeopardizing  the  Safety  and  Soimdness 
of  a  Financial  Institution  under 
Subsection  (b)(12)(B). — For  purposes  of 
subsection  rb)(12)(B).  an  offense  shall  be 
considered  to  have  substantially 
jeopardized  the  safety  and  soimdness  of 
a  financial  institution  if,  as  a 
consequence  of  the  offense,  the 
institution  (A)  became  insolvent;  (B) 
substantially  reduced  benefits  to 
pensioners  or  insureds;  (C)  was  unable 
on  demand  to  refund  fully  any  deposit, 
payment,  or  investment;  (D)  was  so 
depleted  of  its  assets  as  to  be  forced  to 
merge  without  another  institution  in 
order  to  continue  active  operations;  or 
(E)  was  placed  in  substantial  jeopardy  of 
any  of  subdivisions  (A)  through  (D)  of 
this  note. 


11.  Cross  Reference  in  Subsection 
(c)(3). — Subsection  (c)(3)  provides  a 
cross  reference  to  another  guideline  in 
Chapter  Two  (Offense  Conduct)  in  cases 
in  which  the  defendant  is  convicted  of 
a  general  fraud  statute,  and  the  coimt  of 
conviction  establishes  an  offense  more 
aptly  covered  by  another  guideline. 
Sometimes,  offenses  involving 
fraudulent  statements  are  prosecuted 
under  18  U.S.C.  1001.  or  similarly 
general  statute,  although  the  offense  is 
also  covered  by  a  more  specific  statute. 
Examples  include  false  entries  regarding 
currency  transactions,  for  which  §  2S1.3 
(Stnictiuing  Transactions  to  Evade 
Reporting  Requirements)  likely  would 
be  more  apt,  and  false  statements  to  a 
customs  officer,  for  which  §  2T3.1 
(Evading  Import  Duties  or  Restrictions 
(Smuggling);  Receiving  or  Trafficking  in 
Smuggled  Property)  likely  would  be 
more  apt.  In  certain  other  cases,  the  mail 
or  wire  fraud  statutes,  or  other  relatively 
broad  statutes,  are  used  primarily  as 
jurisdictional  bases  for  the  prosecution 
of  other  offenses. 

12.  Continuing  Financial  Crimes 
Enterprise. — If  the  defendant  is 
convicted  under  18  U.S.C.  225  (relating 
to  a  continuing  financial  crimes 
enterprise),  the  offense  level  is  that 
applicable  to  the  underlying  series  of 
offenses  comprising  the  'continuing 
financial  crimes  enterprise'. 

13.  Partially  Completed  Offenses.— In 
the  case  of  a  partially  completedoffense 
(e.g..  an  offense  involving  a  completed 
theft  or  fraud  that  is  part  of  a  larger, 
attempted  theft  or  fraud),  the  offense 
level  is  to  be  determined  in  accordance 
with  the  provisions  of  §  2X1.1  (Attempt, 
Solicitation,  or  Conspiracy)  whether  the 
conviction  is  for  the  substantive  offense, 
the  inchoate  offense  (attempt, 
solicitation,  or  conspiracy),  or  both.  See 
Application  Note  4  of  the  Commentary 
to  §2X1.1. 

14.  Multiple  Count  Indictments. — 
Some  fraudulent  schemes  may  result  in 
multiple-coimt  indictments,  depending 
on  the  technical  elements  of  the  offense. 
The  cvunulative  loss  produced  by  a 
common  scheme  or  course  of  conduct 
should  be  used  in  determining  the 
offense  level,  regardless  of  the  nimiber 
of  coxmts  of  conviction.  See  Chapter 
Three,  Part  D  (Muhiple  Counts). 

15.  Departure  Considerations. — 
(A)  Upward  Departure 

Considerations. — There  may  be  cases  in 
which  the  offense  level  determined 
under  this  guideline  substantially 
understates  the  seriousness  of  the 
offense.  In  such  cases,  an  upward 
departure  may  be  warranted.  The 
following  is  a  non-exhaustive  list  of 
factors  that  the  court  may  consider  in 


determining  whether  an  upward 
departure  is  warranted: 

(i)  A  primary  objective  of  the  offense 
was  an  aggravating,  non-monetary 
objective.  For  example,  a  primary 
objective  of  the  offense  was  to  inflict 
emotional  harm. 

(ii)  The  offense  caused  or  risked 
substantial  non-monetary  harm.  For 
example,  the  offense  caused  physical 
harm,  psychological  harm,  or  severe 
emotional  trauma,  or  resulted  in  a 
substantial  invasion  of  a  privacy  interest 
(through,  for  example,  the  theft  of 
personal  information  such  as  medical, 
educational,  or  financial  records). 

(iii)  The  offense  involved  a  substantial 
amount  of  interest  of  any  kind,  finance 
charges,  late  fees,  penalties,  amounts 
based  on  an  agreed-upon  retujn  or  rate 
of  return,  or  other  similar  costs,  not 
included  in  the  determination  of  loss  for 
purposes  of  subsection  (b)(1). 

(iv)  The  offense  created  a  risk  of 
substantial  loss  beyond  the  loss 
determined  for  purposes  of  subsection 
(b)(1). 

(v)  The  offense  endangered  the 
solvency  or  financial  security  of  one  or 
more  victims. 

(vi)  In  a  case  involving  stolen 
information  from  a  'protected 
computer',  as  defined  in  18  U.S.C. 
1030(e)(2),  the  defendant  sought  the 
stolen  information  to  further  a  broader 
criminal  purpose. 

(vii)  In  a  case  involving  access  devices 
or  unlawfully  produced  or  unlawfully 
obtained  means  of  identification: 

(I)  The  offense  caused  substantial 
harm  to  the  victim's  reputation  or  credit 
record,  or  the  victim  suffered  a 
substantial  inconvenience  related  to 
repairing  the  victim's  reputation  or  a 
damaged  credit  record. 

(II)  An  individual  whose  means  of 
identification  the  defendant  used  to 
obtain  unlawful  means  of  identification 
is  erroneously  arrested  or  denied  a  job 
because  an  arrest  record  has  been  made 
in  that  individual's  name. 

(HI)  The  defendant  produced  or 
obtained  numerous  means  of 
identification  with  respect  to  one 
individual  and  essentially  assimied  that 
individual's  identity. 

(B)  Downward  Departiu'e 
Consideration. — There  may  be  cases  in 
which  the  offense  level  determined 
under  this  guideline  substantially 
overstates  the  seriousness  of  the  offense. 
In  such  cases,  a  downward  departure 
may  be  warranted. 

Background:  This  guideline  covers 
offenses  involving  theft,  stolen  property, 
property  damage  or  destruction,  fraud, 
forgery,  and  counterfeiting  (other  than 
offenses  involving  altered  or  coujiterfeit 
bearer  obligations  of  the  United  Sates). 
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It  also  covers  offenses  involving  altering 
or  removing  motor  vehicle  identification 
numbers,  trafficking  in  automobiles  or 
automobile  parts  with  altered  or 
obliterated  identification  numbers, 
odometer  laws  and  regulations, 
obstructing  correspondence,  the 
falsification  of  documents  or  records 
relating  to  a  benefit  plan  covered  by  the 
Employment  Retirement  Income 
Security  Act,  and  the  failure  to 
maintain,  or  falsification  of,  documents 
required  by  the  Labor  Management 
Reporting  and  Disclosure  Act. 

Because  federal  fraud  statutes  often 
are  broadly  written,  a  single  pattern  of 
offense  conduct  usually  can  be 
prosecuted  under  several  code  sections, 
as  a  result  of  which  the  offense  of 
conviction  may  be  somewhat  arbitrary. 
Furthermore,  most  fraud  statutes  cover 
a  broad  range  of  conduct  with  extreme 
variation  in  severity.  The  specific 
offense  characteristics  and  cross 
references  contained  in  this  guideline 
are  designed  with  these  considerations 
in  mind. 

The  Commission  has  determined  that, 
ordinarily,  the  sentences  of  defendants 
convicted  of  federal  offenses  shoidd 
reflect  the  nature  and  magnitude  of  the 
loss  caused  or  intended  by  their  crimes. 
Accordingly,  along  with  other  relevant 
factors  under  the  guidelines,  loss  serves 
as  a  measure  of  the  seriousness  of  the 
offense  and  the  defendant's  relative 
ciUpability  and  is  a  principal  factor  in 
determining  the  offense  level  under  this 
guideline. 

Theft  from  the  person  of  another,  such 
as  pickpocketing  or  non-forcible  purse- 
snatching,  receives  an  enhanced 
sentence  because  of  the  increase  risk  of 
physical  injury.  This  guideline  does  not 
include  an  enhancement  for  thefts  from 
the  person  by  means  of  force  or  fear; 
such  crimes  are  robberies  and  are 
covered  under  §  2B3.1  (Robbery). 

A  minimum  offense  level  of  level  14 
is  provided  for  offenses  involving  an 
organized  scheme  to  steal  vehicles  or 
vehicle  parts.  Typically,  the  scope  of 
such  activity  is  substantial,  but  the 
value  of  the  property  may  be 
particularly  difficult  to  ascertain  in 
individual  cases  because  the  stolen 
property  is  rapidly  resold  or  otherwise 
disposed  of  in  the  course  of  the  offense. 
Therefore,  the  specific  offense 
characteristic  of  'organized  scheme'  is 
used  as  an  alternative  to  'loss'  in  setting 
a  minimum  offense  level. 

Use  of  false  pretenses  involving 
charitable  causes  and  government 
agencies  enhances  the  sentences  of 
defendants  who  take  advantage  of 
victims'  trust  in  government  or  law 
enforcement  agencies  or  the  generosity 
and  charitable  motives  of  victims. 


Taking  advantage  of  a  victim's  self- 
interest  does  not  mitigate  the 
seriousness  of  fraudulent  conduct; 
rather,  defendants  who  exploit  victims' 
charitable  impulses  or  trust  in 
government  create  particular  social 
harm.  In  a  similar  vein,  a  defendant  who 
has  been  subject  to  civil  or 
administrative  proceedings  for  the  same 
or  similar  fraudulent  conduct 
demonstrates  aggravated  criminal  intent 
and  is  deserving  of  additional 
punishment  for  not  conforming  with  the 
requirements  of  judicial  process  or 
orders  issued  by  federal,  state,  or  local 
administrative  agencies. 

Offenses  that  involve  the  use  of 
financial  transactions  or  financial 
accounts  outside  the  United  States  in  an 
effort  to  conceal  illicit  profits  and 
criminal  conduct  involve  a  particularly 
high  level  of  sophistication  and 
complexity.  These  offenses  are  difficult 
to  detect  and  require  costly 
investigations  and  prosecutions. 
Diplomatic  processes  often  must  be 
used  to  seciue  testimony  and  evidence 
beyond  the  jurisdiction  of  United  States 
courts.  Consequently,  a  minimum 
offense  level  of  level  12  is  provided  for 
these  offenses. 

Subsection  (b)(6)  implements  the 
instruction  to  the  Commission  in 
section  2  of  Public  Law  105-101. 

Subsection  (b)(7)(D)  implements,  in  a 
broader  form,  the  directive  in  section  3 
of  the  College  Scholarship  Fraud 
Prevention  Act  of  2000,  Public  law  106- 
420. 

Subsection  {b)(8)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  6(c)(2)  of  Public 
Law  105-184. 

Subsections  (b)(9)(A)  and  (B) 
implement  the  instruction  to  the 
Commission  in  section  4  of  the  Wireless 
Telephone  Protection  Act.  Public  Law 
105-172. 

Subsection  (b)(9)(C)  implements  the 
directive  to  the  commission  in  section  4 
of  the  Identity  Theft  and  Assumption 
Deterrence  Act  of  1998,  Public  Law 
105-318.  This  subsection  focuses 
principally  on  an  aggravated  form  of 
identity  theft  known  as  "affirmative 
identity  theft"  or  "breeding",  in  which 
a  defendant  uses  another  individual's 
name,  social  security  number,  or  some 
other  form  of  identification  (the  "means 
of  identification")  to  "breed"  (i.e., 
produce  or  obtain)  new  or  additional 
forms  of  identification.  Because  18 
U.S.C.  1028(d)  broadly  defines  "means 
of  identification",  the  new  or  additional 
forms  of  identification  can  include 
items  such  as  a  driver's  license,  a  credit 
card,  or  a  bank  loan.  This  subsection 
provides  a  minimum  offense  level  of 
level  12,  in  part  because  of  the 


seriousness  of  the  offense.  The 
minimum  offense  level  accoimts  for  the 
fact  that  the  means  of  identification  that 
were  "bred"  (i.e.,  produced  or  obtained) 
often  are  within  the  defendant's 
exclusive  control,  making  it  difficiUt  for 
the  individual  victim  to  detect  that  the 
victim's  identity  has  been  "stolen." 
Generally,  the  victim  does  not  become 
aware  of  the  offense  imtil  certain  harms 
have  already  occurred  (e.g.,  a  damaged 
credit  rating  or  an  inability  to  obtain  a 
loan).  The  minimum  offense  level  also 
accounts  for  the  non-monetary  harm 
associated  with  these  types  of  offenses, 
much  of  which  may  be  difficiUt  or 
impossible  to  quantify  (e.g..  barm  to  the 
individual's  reputation  or  credit  rating, 
inconvenience,  and  other  diffiadties 
resulting  from  the  offense).  The 
legislative  history  of  the  Identity  Theft 
and  Assumption  Deterrence  Act  of  1998 
indicates  that  Congress  was  especially 
concerned  with  providing  increased 
punishment  for  this  type  of  harm. 

Subsection  (b)(ll)(B)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  110512  of  Public 
Law  103-322. 

Subsection  (b)(12)(A)  implements,  in 
a  broader  form,  the  instruction  to  the 
Commission  in  section  2507  of  Public 
Law  101-647. 

Subsection  (b)(12)(B)  implements,  in  a 
broader  form,  the  instruction  to  the 
Commission  in  section  961  (m)  of  Public 
Law  101-73. 

Subsection  (d)  implements  the 
instruction  to  the  Commission  in 
section  805(c)  of  Public  Law  104-132.". 

Chapter  Two,  Part  Bis  amended  by 
striking  §  2B1.3  and  its  accompanying 
commentary. 

Chapter  "Two  is  amended  by  striking 
die  heading  of  Part  F,  §  2F1.1  and  its 
accompanying  commentary,  and  §  2F1.2 
and  its  accompanying  commentary,  and 
by  adding  at  the  end  of  Part  B  the 
following: 

"§2B1.4.  Insider  Trading  '^ 

(a)  Base  Offense  Level:  8 

(b)  Specific  Offense  Characteristic 
(1)  ff  the  gain  resulting  from  the 

offense  exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount. 

Commentary 

Statutory  Pmvisions:  15  U.S.C.  78j  and  17 
CFR  240'.10b-5.  For  additional  statutory 
provisions(s),  see  Appendix  A  (Statutory 
Index). 

Application  Note 

1.  Application  of  Subsection  of 
§3B1. 3. —{Section  3B1.3  (Abuse  of 
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Position  of  Trust  or  Use  of  Special  Skill) 
should  be  applied  only  if  the  defendant 
occupied  and  abused  a  position  of 
special  trust.  Examples  might  include  a 
corporate  president  or  an  attorney  who 
misused  information  regarding  a 
planned  but  unannounced  takeover 
attempt.  It  typically  would  not  apply  to 
an  ordinary  "tippee". 

Background:  This  guideline  applies  to 
certain  violations  of  Rule  lOb-5  that  are 
commonly  referred  to  as  'inside  trading'. 
Insider  trading  is  treated  essentially  as 
a  sophisticated  fraud.  Because  the 
victims  and  their  losses  are  difficult  if 
not  impossible  to  identify,  the  gain,  i.e., 
the  total  increase  in  value  realized 
through  trading  in  securities  by  the 
defendant  and  persons  acting  in  concert 
with  the  defendant  or  to  whom  the 
defendant  provide  inside  information,  is 
employed  instead  of  the  victims'  losses. 

Certain  other  offenses,  e.g.,  7  U.S.C. 
13(e),  that  involve  misuse  of  inside 
information  for  personal  gain  also 
appropriately  may  be  covered  by  this 
guideline.". 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  subdivision  (f);  and 
by  redesignating  subdivisions  (g) 
through  (1)  as  subdivisions  (0  through 
(k),  respectively. 

The  Commentary  to  §  IBI.I  captioned 
"Application  Notes"  is  amended  in 
Note  4  in  the  second  paragraph  by 
striking  the  last  sentence. 

The  Commentary  to  §  lBl.2  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  fourth  paragraph  by 
striking  "§2Bl.l  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§  2B1.1  (Theft, 
Property  Destruction,  and  Fraud)". 

Tne  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  striking  "§  2F1.1  (Fraud  and 
Deceit)"  and  inserting  "§  2Bl.l(Theft, 
Projperty  Destruction,  and  Fraud)". 

Ine  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "  'More  than  minimal 
planning,'  'firearm,' "  and  inserting 
"  'Firearm,' ". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  2  and  inserting: 

"  'Loss' "  means  the  value  of  the 
property  taken,  damaged,  or 
destroyed.". 

The  Commentary  to  §  2B1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.  More  than  Minimal  Planning. — 
'More  than  minimal  planning'  means 
more  planning  than  is  typical  for 
commission  of  the  offense  in  a  simple 
form.  'More  than  minimal  planning'  also 
exists  if  significant  affirmative  steps 


were  taken  to  conceal  the  offense,  other 
than  conduct  to  which  §  SCl.l 
(Obstructing  or  Impeding  the 
Administration  of  Justice)  applies. 
'More  than  minimal  planning'  shall  be 
considered  to  be  present  in  any  case 
involving  repeated  acts  over  a  period  of 
time,  unless  it  is  clear  that  each  instance 
was  purely  opportune.  For  example, 
checking  the  area  to  make  sure  no 
witnesses  were  present  would  not  alone 
constitute  more  than  minimal  planning. 
By  contrast,  obtaining  building  plans  to 
plot  a  particular  course  of  entry,  or 
disabling  an  alarm  system,  would 
constitute  more  than  minimal 
planning.". 

Section  2B2.3(b)  is  amended  by 
striking  subdivision  (3)  and  inserting 
the  following: 

"(3)  If  (A)  the  offense  involved 
invasion  of  a  protected  computer;  and 
(B)  the  loss  resulting  from  the  invasion 
(i)  exceeded  $2,000  but  did  not  exceed 
$5,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

The  Commentary  to  §  2B2.3  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "§  2B1.1  (Larceny,* 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§  2B1.1  (Theft, 
Projperty  Destruction,  and  Fraud)". 

Tne  Commentary  to  §  2B3.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  and  inserting: 

"  'Loss'  means  the  value  of  the 
property  taken,  damaged,  or  destroyed". 

Section  2B3.(b)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  following: 

"(1)  If  the  greater  of  the  amount 
obtained  or  demanded  (A)  exceeded 
$2,000  but  did  not  exceed  $5,000, 
increase  by  1  level;  or  (B)  exceeded 
$5,000,  increase  by  the  number  of  levels 
from  the  table  in  §  2B1.1  (Theft, 
Property  Destruction,  and  Fraud) 
corresponding  to  that  amount". 

Section  2B4.1(b)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  following: 

"(1)  If  the  greater  of  the  value  of  the 
bribe  or  the  improper  benefit  to  be 
conferred  (A)  exceeded  $2,000  but  did 
not  exceed  $5,000,  increase  by  1  level; 
or  (B)  exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§2Bl.l  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2B5.1(b)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  following: 

"(1)  If  the  face  value  of  the  counterfeit 
items  (A)  exceeded  $2,000  but  did  not 


exceed  $5,000,  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
number  of  levels  frx)m  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amoxmt.". 

The  Commentary  to  §  2B5.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  inserting  "Inapplicability  to 
Genuine  but  Fraudulently  Altered 
Instruments. — "  before  "  'Counterfeit,' "; 
and  by  stiiking  "§  2F1.1  (Fraud  and 
Deceit)"  and  inserting  "§2Bl.l  (Theft. 
Property  Destruction,  and  Fraud)". 

Section  2B5.3(b)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  following: 

"(1)  If  the  infringement  amount  (A) 
exceeded  $2,000  but  did  not  exceed 
$5,000.  increase  by  1  level;  or  (B) 
exceeded  $5,000,  increase  by  the 
niunber  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

The  Commentary  to  §  2B5.3  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  striking  "guidelines"  and 
inserting  "guideline". 

Section  2B6.1(b)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  following: 

"(1)  If  the  retail  value  of  the  motor 
vehicles  or  parts  (A)  exceeded  $2,000 
but  did  not  exceed  $5,000,  increase  by 
1  level;  or  (B)  exceeded  $5,000,  increase 
by  the  number  of  levels  from  the  table 
in  §  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amoimt.".' 

The  Commentary  to  §  2B6.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  striking  "§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "§2Bl.l  (Theft, 
ProjperUr  Destruction,  and  Fraud)". 

Tne  Commentary  to  §  2B6.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "corresponding" 
before  "nmnber"  and  inserting  "term 
'increase  by  the";  and  by  striking 
"§  2F1.1  (Fraud  and  Deceit)"  and 
inserting  "§  2B1.1  (Theft.  Property 
Destruction,  and  Fraud)  corresponding 
to  that  amoimt". 

Section  2Cl.l(b)  is  amended  by 
striking  subdivision  (2)(A)  and  inserting 
the  following: 

"(A)  If  the  value  of  the  payment,  the 
benefit  received  or  to  be  received  in 
return  for  the  payment,  or  the  loss  to  the 
government  bom  the  offense,  whichever 
is  greatest  (i)  exceeded  $2,000  but  did 
not  exceed  $5,000.  increase  by  1  level; 
or  (ii)  exceeded  $5,000.  increase  by  the 
number  of  levels  from  the  table  in 
§2Bl.l  (Theft.  Property  Destinction. 
and  Fraud)  corresponding  to  that 
amount.". 
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The  Commentary  to  §  2C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "  'Loss'  is  discussed 
in  the  Commentary  to  §  2B1.1  (Larceny. 
Embezzlement,  and  Other  Forms  of 
Theft)  and  includes  both  actual  and 
intended  loss"  and  inserting  "  'Loss',  for 
piuposes  of  subsection  (b)(2)(A).  shall 
be  determined  in  accordance  with 
Application  Note  2  of  the  Commentary 
to  §  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)". 

Section  2Cl.2(b)  is  amended  by 
striking  subdivision  (2)(A)  and  inserting 
the  following: 

"(A)  If  the  value  of  the  gratuity  (i) 
exceeded  $2,000  but  did  not  exceed 
55,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destixiction, 
and  Fraud)  corresponding  to  that 
amoimt.". 

Section  2Cl.6{b)  is  amended  by 
striking  subdivision  (1)  and  inserting 
the  following: 

"(1)  If  the  value  of  the  gratuity  (i) 
exceeded  $2,000  but  did  not  exceed 
$5,000,  increase  by  1  level;  or  (ii) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 

Section  2Cl.7(b)  is  amended  by 
striking  subdivision  (1)(A)  and  inserting 
the  following: 

"(A)  If  the  loss  to  the  government,  or 
the  value  of  anything  obtained  or  to  be 
obtained  by  a  public  official  or  others 
acting  with  a  public  official,  whichever 
is  greater  (i)  exceeded  $2,000  but  did 
not  exceed  $5,000,  increase  by  1  level; 
or  (ii)  exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§2B1.1  (Theft,  Property  Destiniction, 
and  Fraud)  corresponding  to  that 
amount.". 

The  Commentary  to  §  2C1.7  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  and  inserting: 

"  'Loss',  for  purposes  of  subsection 
{b)(l)(A),  shall  be  determined  in 
accordance  with  Application  Note  2  of 
the  Commentary  to  §  2B  1.1  (Theft, 
Property  Destruction,  and  Fraud).". 

Section  2E5.1(b)  is  amended  by 
striking  subdivision  (2)  and  inserting 
the  following: 

"(2)  If  the  value  of  the  prohibited 
payment  or  the  value  of  the  improper 
benefit  to  the  payer,  whichever  is 
greater  .(A)  exceeded  $2,000  but  did  not 
exceed  $5,000,  increase  by  1  level:  or  (B) 
exceeded  $5,000,  increase  by  the 
number  of  levels  from  the  table  in 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amount.". 


Section  2G2.2(b){2)(A)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§2Bl.l  (Theft,  Property 
Destruction,  and  Fraud)". 

Section  2G3. 1(b)(1)(A)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

Section  2G3. 2(b)(2)  is  amended  by 
sti-iking  "at  §  2Fl. 1(b)(1)"  and  inserting 
"in  §  2B1.1  (Theft,  Property  Desti^iction. 
and  Fraud)". 

Section  2H3.3(a)  is  amended  by 
striking  the  text  of  subdivision  (2)  and 
inserting:  "if  the  conduct  was  theft  or 
destruction  of  mail,  apply  §  2B1.1 
(Theft,  Property  Destruction,  and 
Fraud).";  and  by  striking  subdivision 
(3). 

The  Commentary  to  §  2H3.3  captioned 
"Background"  is  amended  by  striking 
"§2Bl.l  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft)  or  §  2B1. 3 
(Property  Damage  or  Destruction)"  and 
inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

The  Commentary  to  §  2J1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "(Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft)"  and  inserting  "(Theft.  Property 
Destruction,  and  Fraud)". 

Section  2Kl.4(a)  is  amended  by 
striking  the  text  of  subdivision  (3)  and 
inserting:  "2  plus  the  offense  level  bom 
§  2B1.1  (Theft.  Property  Destruction, 
and  Fraud).";  and  by  striking 
subdivision  (4). 

Section  2Kl  .4(b)(2)  is  amended  by 
striking  "(4)"  and  inserting  "(3)". 

Section  2N2. 1(b)(1)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§2Bl.l  (Theft.  Property 
Destruction,  and  Fraud)". 

The  Commentary  to  §  2N2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  6810,  7734"  after  "150gg". 

The  Commentary  to  §  2N2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  "theft,  property 
destruction,  or"  after  "involved";  and 
by  striking  "theft,  bribery,  revealing 
trade  secrets,  or  destruction  of  property" 
and  inserting  "bribery". 

The  Commentary  to  §  2N2.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  striking  "§  2F1.1  (Fraud  and 
Deceit)"  and  inserting  "§2Bl.l  (Theft, 
Property  Destruction,  and  Fraud)". 

Section  2N3. 1(b)(1)  is  amended  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

The  Commentary  to  §  2N3.1  captioned 
"Background"  is  amended  by  striking 
"the  guideline  for  fraud  and  deception, 
§2F1.1,"  and  ijjserting  "§2Bl.l  (Theft, 
Property  Destruction,  and  Fraud)". 


Section  2Ql. 6(a)(2)  is  amended  by 
striking  "§  2B1.3  (Property  Damage  or 
Destruction)"  and  inserting  "%  2Bl.t 
(Theft,  Property  Destruction,  and 
Fraud)". 

Section  2Q2.1(b)  is  amended  by 
striking  subdivision  (3)(A)  and  inserting 
the  following: 

"(A)  If  the  market  value  of  the  fish, 
wildlife,  or  plants  (i)  exceeded  $2,000 
but  did  not  exceed  $5,000,  increase  by 
1  level;  or  (ii)  exceeded  $5,000,  increase 
by  the  number  of  levels  bom  the  table 
in  §  2B1.1  (Theft.  Property  Destruction, 
and  Fraud)  corresponding  to  that 
amoimt;  or  ". 

Section  2Sl.3(a)  is  amended  by 
stiiking  "§2Fl.l  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

Section  2Tl. 1(b)(2)  is  amended  by 
striking  "concealment"  and  inserting 
"means";  and  by  inserting  after 
"levels."  the  following:  "If  the  resulting 
offense  level  is  less  than  level  12, 
increase  to  level  12.". 

Section  2Tl. 1(c)(1)  is  amended  by 
adding  at  the  end  the  following: 

"(D)  If  the  offense  involved  (i) 
conduct  described  in  subdivisions  (A), 
(B),  or  (C)  of  these  Notes;  and  (ii)  both 
individual  and  corporate  tax  returns,  the 
tax  loss  is  the  aggregate  tax  loss  from  the 
offenses  added  together.". 

Section  2T1. 1(c)(2)  is  amended  in  the 
second  paragraph  by  striking  "Note" 
and  inserting  "Notes";  by  inserting 
"(A)"  before  "If;  and  by  adding  at  the 
end  the  following: 

"(B)  If  the  offense  involved  (i) 
conduct  described  in  subdivision  (A)  of 
these  Notes;  and  (ii)  both  individual  and 
corporate  tax  returns,  the  tax  loss  is  the 
aggregate  tax  loss  bom  the  offenses 
added  together.". 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  in  the  first  paragraph  by  inserting 
",  except  in  willful  evasion  of  payment 
cases  under  26  U.S.C.  7201  and  willful 
failure  to  pay  cases  under  26  U.S.C. 
7203"  after  "penaltiesV. 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  4  and  inserting 
the  following: 

"Sophisticated  Means 
Enhancement. — For  purposes  of 
subsection  (b)(2),  'sophisticated  means' 
means  especially  complex  or  especially 
intricate  offense  conduct  pertaining  to 
the  execution  or  concealment  of  an 
offense.  Conduct  such  as  hiding  assets 
or  transactions,  or  both,  through  the  use 
of  fictitious  entities,  corporate  shells,  or 
offshore  financial  accounts  ordinarily 
indicates  sophisticated  means.". 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  by 
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striking  the  text  of  Note  7  and  inserting 
the  following: 

"If  the  ofiense  involved  both 
individual  and  corporate  tax  returns,  the 
tax  loss  is  the  aggregate  tax  loss  from  the 
individual  tax  offense  and  the  corporate 
tax  offense  added  together.  Accordingly, 
in  a  case  in  which  a  defendant  fails  to 
report  income  derived  from  a 
corporation  on  both  the  defendant's 
individual  tax  return  and  the 
defendant's  corporate  tax  return,  the  tax 
loss  is  the  sum  of  (A)  the  unreported  or 
diverted  amount  multiplied  by  (i)  28%; 
or  (ii)  the  tax  rate  for  the  individual  tax 
ofiiense,  if  sufficient  information  is 
available  to  make  a  more  accurate 
assessment  of  that  tax  rate;  and  (B)  the 
unreported  or  diverted  amount 
multiplied  by  (i)  34%;  or  (ii)  the  tax  rate 
for  the  corporate  tax  offense,  if  sufficient 
information  is  available  to  make  a  more 
accurate  assessment  of  that  tax  rate.  For 
example,  the  defendant,  the  sole  owner 
of  a  Subchapter  C  corporation, 
fraudulently  imderstates  the 
corporation's  income  in  the  amount  of 
$100,000  on  the  corporation's  tax 
return,  diverts  the  funds  to  the 
defendant's  own  use,  and  does  not 
report  these  funds  on  the  defendant's 
individual  tax  return.  For  purposes  of 
this  example,  assume  the  use  of  34% 
with  respect  to  the  corporate  tax  loss 
and  the  use  of  28%  with  respect  to  the 
individual  tax  loss.  The  tax  loss 
attributable  to  the  defendant's  corporate 
tax  return  is  $34,000  ($100,000 
multiplied  by  34%).  The  tax  loss 
attributable  to  the  defendant's 
individual  tax  retiim  is  $28,000 
($100,000  multiplied  by  28%).  The  tax 
loss  for  the  offenses  are  added  together 
to  equal  $62,000  ($34,000  +  $28,000).". 

Section  2T1 .4(b)(2)  is  amended  by 
striking  "concealment"  and  inserting 
"means";  and  by  inserting  after 
"levels."  the  following:  "ffthe  residting 
offense  level  is  less  than  level  12, 
increase  to  level  12.". 

The  Commentary  to  §  2T1.4  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  and  inserting 
the  following: 

"Sophisticated  Means. — For  purposes 
of  subsection  (b)(2),  'sophisticated 
means'  means  especially  complex  or 
especially  intricate  offense  conduct 
pertaining  to  the  execution  or 
concealment  of  an  offense.  Conduct 
such  as  hiding  assets  or  transactions,  or 
both,  through  the  use  of  fictitious 
entities,  corporate  shells,  or  offshore 
financial  accounts  ordinarily  indicates 
sophisticated  means.". 

Section  2Tl.6(b)(l)  is  amended  by 
striking  "(Larceny,  Embezzlement,  and 
Other  Forms  of  Theft)"  and  inserting 


"(Theft,  Property  Destruction,  and 
Fraud)". 

Section  2T3. 1(b)(1)  is  amended  by 
striking  "concealment"  and  inserting 
"means";  and  by  inserting  after 
"levels."  the  following:  "ffthe  resulting 
offense  level  is  less  than  level  12, 
increase  to  level  12.". 

The  Commentary  to  §  2T3.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  and  inserting 
the  following: 

"Sophisticated  Means. — For  piuposes 
of  subsection  (b)(1),  'sophisticated 
means'  means  especially  complex  or 
especially  intricate  offense  conduct 
pertaining  to  the  execution  or 
concealment  of  an  offense.  Conduct 
such  as  hiding  assets  or  transactions,  or 
both,  through  the  use  of  fictitious 
entities,  corporate  shells,  or  offshore 
financial  accoimts  ordinarily  indicates 
sophisticated  means.". 

Section  2T4.1  is  amended  by  striking 
the  text  and  inserting  the  following: 


'Tax  loss  (appfy  ttie  greatest) 

Offense 
level 

(A)  $2,000  or  less 

6 

(B)  More  than  $2,000  

8 

(C)  More  than  $5,000  

10 

(D)  More  than  $12.500 

12 

(E)  More  than  $30,000  

14 

(F)  More  than  $80,000  

16 

(G)  More  than  $200,000 

16 

(H)  More  than  $400,000 

20 

(1)  More  than  $1.000,000 

22 

(J)  More  than  $2,500,000 

24 

(K)  More  than  $7,000,000  

26 

(L)  More  than  $20,000,000 

28 

(M)  More  than  $50,000,000 

(N)  More  than  $100,000,000  

30 

32.". 

The  Commentary  to  §  3B  1.3  captioned 
"Application  Notes"  is  amended  by 
adding  after  Note  3  the  following: 

"4.  The  following  additional 
illustrations  of  an  abuse  of  a  position  of 
trust  pertain  to  theft  or  embezzlement 
from  employee  pension  or  welfare 
benefit  plans  or  labor  unions: 

(A)  If  the  offense  involved  theft  or 
embezzlement  frtsm  an  employee 
pension  or  wel&re  benefit  plan  and  the 
defendant  was  a  fiduciary  of  the  benefit 
plan,  an  adjustment  imder  this  section 
for  abuse  of  a  position  of  trust  will 
apply.  "Fiduciary  of  the  benefit  plan"  is 
defined  in  29  U.S.C.  1002(21)(A)  to 
mean  a  person  who  exercises  any 
discretionary  authority  or  control  in 
respect  to  the  management  of  such  plan 
or  exercises  authority  or  control  in 
respect  to  management  or  disposition  of 
its  assets,  or  who  renders  investment 
advice  for  a  fee  or  other  direct  or 
indirect  compensation  with  respect  to 
any  moneys  or  other  property  of  such 
plan,  or  has  any  authority  .or 
responsibility  to  do  so,  or  who  has  any 


discretionary  authority  or  responsibility 
in  the  administration  of  such  plan. 

(B)  If  the  offense  involved  theft  or 
embezzlement  frtjm  a  labor  union  and 
the  defendant  was  a  union  officer  or 
occupied  a  position  of  trust  in  the  union 
(as  set  forth  in  29  U.S.C.  501(a)),  an 
adjustment  under  this  section  for  an 
abuse  of  a  position  of  trust  will  apply.". 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  striking  "2B1.3" 
and  inserting  "2B1.4";  and  by  striking 
"§§2F1.1,2F1.2;". 

The  Commentary  to  §  3D1.2  captioned 
"Application  Notes"  is  amended  in 
Note  6  in  the  third  paragraph  by  striking 
",  and  would  include,  for  example, 
larceny,  embezzlement,  forgery,  and 
fraud". 

Section  3Dl.3(b)  is  amended  by 
striking  "(e.g.,  theft  and  fraud) ". 

The  Commentary  to  §  3D1.3  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "(e.g.,  theft  and 
fraud)";  and  by  striking  the  last 
sentence. 

The  Commentary  following  §  3D1.5 
captioned  "Illustrations  of  the 
Operation  of  the  Multiple-Count  Rules" 
is  amended  by  striking  Illustration  2; 
and  by  redesignating  Illustrations  3  and 
4  as  Illustrations  2  and  3,  respectively. 

The  Commentary  following  §  3D1.5 
captioned  "Illustrations  of  the 
Operation  of  the  Multiple-Count  Rules" 
is  amended  in  Illustration  3,  as 
redesignated  by  this  amendment,  by 
striking  "§  2F1.1  (Fraud  and  Deceit)" 
and  inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)";  and  by 
striking  "§  2B4.1  or  §  2F1.1"  and 
inserting  "§  2B1.1  or  §  2B4.1". 

The  Commentary  to  §  8A1.2  captioned 
"Application  Notes"  is  amended  in 
Note  3(i)  by  striking  "§§  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of 
Theft),  2F1.1  (Fraud  and  Deceit)"  and 
inserting  "§  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)". 

Section  8C2.1(a)  is  amended  by 
striking  "2B1.3"  and  inserting  "2B1.4": 
and  by  striking  "§§  2F1.1,  2F1.2;". 

The  Conunentary  to  §  8C2.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "§  2F1.1  (Fraud  and 
Deceit)"  each  place  it  appears  and 
inserting  "§2Bl.l  (Theft,  Property 
Destruction,  and  Fraud)". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  7 
U.S.C.  §6  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  6b(A)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§6b(B)  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 
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In  the  line  referenced  to  7  U.S.C. 
§6b(C)  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  7  U.S.C.  §  6c 
by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  7  U.S.C.  §  6h 
by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  7  U.S.C.  §  6o 
by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  13(a)(2)  by  striking  "2F1.1"  and 
ipserting  "2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  13(a)(3)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  13(a)(4)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  13(d)  by  striking  "2F1.2"  and  inserting 
"2B1.4"; 

In  the  line  referenced  to  7  U.S.C. 
§  13(f)  by  striking  "2F1.2"  and  inserting 
"2B1.4"; 

In  the  line  referenced  to  7  U.S.C.  §  23 
by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  7  U.S.C.  §  270 
by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  2024(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  7  U.S.C. 
§  2024(c)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

By  inserting  after  the  line  referenced 
to  7  U.S.C.  §  6810  the  following  new 
line: 

"7  U.S.C.  §7734     2N2.1"; 

In  the  line  referenced  to  12  U.S.C. 
§631  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C.  §  50 
by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  77 e  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  77q  by  striking  "2F1.1"  and  inserting 
i"2Bl.l"; 

I     In  the  line  referenced  to  15  U.S.C. 
§  77x  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  78j  by  striking  "2F1.1"  and  inserting 
"2B1.1";  and  by  striking  "2F1.2"  and 
inserting  "2B  1.4"; 

In  the  line  referenced  to  15  U.S.C. 
§  78ff  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  80b-6  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 


In  the  line  referenced  to  15  U.S.C. 
§  158  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  645(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  645(b)  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  645(c)  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  714m(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  714m(b)  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  1281  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  1644  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  1681q  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  15  U.S.C. 
§  1693n(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

By  inserting  after  the  line  referenced 
to  15  U.S.C.  §  2615  the  following  new 
line: 

"15  U.S.C.  §6821     2B1.1": 

In  the  line  referenced  to  16  U.S.C. 
§  114  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  16  U.S.C. 
§  117c  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  16  U.S.C. 
§  123  by  striking  "2B1.3?'; 

In  the  line  referenced  to  16  U.S.C. 
§  146  by  striking  "2B1.3,"; 

In  the  line  referenced  to  16  U.S.C. 
§413  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  16  U.S.C. 
§433  by  striking  ".  2B1.3"; 

In  the  line  referenced  to  16  U.S.C. 
§831t(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  16  U.S.C. 
§831t(c)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  32(a),(b)  by  striking  "2B1.3"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C.  §  33 
by  striking  "2Bl.3"and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C.  §  37 
by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

By  inserting  after  the  line  referenced 
to  18  U.S.C.  §  37  the  following  new  line: 

"18  U.S.C.  §38     2B1.1"; 

In  the  line  referenced  to  18  U.S.C.  §  43 
by  striking  "2B1.3"  and  inser^ng 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  112(a)  by  striking  '2B1.3"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  152  by  striking  "2B4.1.  2F1.1"  and 
inserting  "2B1.1,  2B4.1"; 


In  the  line  referenced  to  18  U.S.C. 
§  153  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  155  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  225  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  285  by  striking  **,  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  286  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  287  by  striking  "2F1.1"  and  insmting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  288  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  289  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  332  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  335  by  striking  "2FL1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§470  by  inserting  '2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§471  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§472  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1": 

In  the  line  referenced  to  18  U.S.C. 
§473  by  inserting  '•2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1": 

In  the  line  referenced  to  18  U.S.C. 
§474  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§474A  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§476  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§477  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§478  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§479  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§480  by  striking  ■'2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§481  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§482  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  483  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 
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In  the  line  referenced  to  18  U.S.C. 
§484  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§485  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  *',  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§486  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§488  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§491  by  inserting  "2B1.1."  before 
"2B5.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§493  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§494  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§495  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§496  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§497  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§498  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  499  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  500  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§501  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  502  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  503  by  striking  ••2F1.1"  and  inserting 
••2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  505  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§506  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  507  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§508  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§509  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  510  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  513  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 


In  the  line  referenced  to  18  U.S.C. 
§  514  by  striking  "2F1.1'*  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§642  by  inserting  "2B1.1,"  before 
"2B5.1"  and  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§656  by  striking  ",2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§657  by  striking  ",  2F1.1": 

In  the  line  referenced  to  18  U.SX). 
§  659  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§663  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  665(a)  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  666(a)(1)(A)  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  709  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In' the  line  referenced  to  18  U.S.C. 
§  712  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§911  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  914  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  915  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  917  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  970(a)  by  striking  "2B1.3"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1001  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1002  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1003  by  inserting  "2B1.1.  '  before 
"2B5.1"  and  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1004  by  inserting  "2B1.1,"  before 
"2B5.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1005  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1006  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1007  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  1010  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1011  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1012  by  inserting  "2B1.1,"  before 
"2C1.3";  and  by  striking  ",  2F1.1": 


In  the  line  referenced  to  18  U.S.C 
§  1013  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1014  by  striking  "2F1.1"  and  inserting 
•'2B1.1": 

In  the  line  referenced  to  18  U.S.C 
§  1015  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  1016  by  striking  "2F1.1 "  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1017  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1018  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1019  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  1020  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1021  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1022  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1023  by  striking  •',  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1025  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1026  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1028  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1029  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1030(a)(4)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1030(a)(5)  by  striking  "2B1.3"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1030(a)(6)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1031  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1032  by  inserting  "2B1.1."  before 
"2B4.1";  and  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1033  by  striking  "2F1.1."; 

In  the  line  referenced  to  18  U.S.C. 
§  1035  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1341  by  inserting  "2B1.1,"  before 
"2C1.7":  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§1342  by  inserting  "2B1.1,"  before 
"2C1.7";  and  by  striking  ",  2F1.1": 
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In  the  line  referenced  to  18  U.S.C. 
§  1343  by  inserting  "2B1.1,"  before 
"2C1.7";  and  by  striking  ",  2F1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  1344  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1347  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  1361  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1362  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1363  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1366  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1422  by  inserting  "2B1.1,"  before 
"2C1.2";  and  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1702  by  striking  "2B1.3,"; 

In  the  line  referenced  to  18  U.S.C. 
§  1703  by  striking  "2B1.3,": 

In  the  line  referenced  to  18  U.S.C. 
§  1704  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1705  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1706  by  striking  '281.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1708  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1712  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§  1716C  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1720  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1728  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  18  U.S.C. 
§  1852  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  18  U.S.C. 
§  1853  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  18  U.S.C. 
§  1854  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  18  U.S.C. 
§  1857  by  striking  "2B1.3,"  and 
inserting  "2B1.1,"; 

In  the  line  referenced  to  18  U.S.C. 
§  1861  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1902  by  striking  "2F1.2"  and  inserting 
"2B1.4"; 

In  the  line  referenced  to  18  U.S.C. 
§  1919  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 


In  the  line  referenced  to  18  U.S.C 
§  1920  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1923  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  1992  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C 
§2071  by  striking  ",  2B1.3"; 

In  the  line  referenced  to  18  U.S.C. 
§  2072  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C.  . 
§2073  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§2197  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2272  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2275  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2276  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2280  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2281  by  striking  "2B1.3"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2314  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2315  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2332a  by  striking  "2B1.3"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  19  U.S.C. 
§  1434  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  19  U.S.C. 
§  1435  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  19  U.S.C. 
§  1436  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  19  U.S.C 
§  1919  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  19  U.S.C. 
§  2316  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  20  U.S.C. 
§  1097(a)  by  striking  ",  2F1.1"; 

In  the  line  referenced  to  20  U.S.C. 
§  1097(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  20  U.S.C. 
§  1097(d)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  21  U.S.C 
§  333(a)(2)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 


In  the  line  referenced  to  22  U.S.C 
§  1980(g)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  22  U.S.C. 
§  2197(n)  by  striking  "2F1.1"  and 
inserting"2Bl.l"; 

In  the  line  referenced  to  22  U.S.C. 
§4221  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  25  U.S.C 
§  450d  by  striking  ",  2F1.1": 

In  the  line  referenced  to  26  U.S.C. 
§  7208  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  26  U.S.C 
§  7214  by  inserting  "2B1.1,"  before 
"2C1.1";  and  by  striking  ",  2F1.1"; 

In  the  line  referencetf  to  26  U.S.C. 
§  7232  by  striking  "2F1.1"  and  iiiserting 
"2B1.1"; 

In  the  line  referenced  to  29  U.S.C. 
§  1141  by  inserting  "2B1.1,"  before 
"2B3.2";  and  by  striking  ",  2F1.1"; 

In  the  line  rererencea  to  38  U.S.C. 
§  787  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  38  U.S.C 
§  3502  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

In  the  line  referenced  to  41  U.S.C. 
§  423(e)  by  inserting  "2B1.1,"  before 
"2C1.1";  and  by  striking  ",  2Fl.r'; 

In  the  line  referenced  to  42  U.S.C. 
§408  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

By  inserting  after  the  line  referenced 
to  42  U.S.C  §  408  the  following  new 
line: 

"42  U.S.C  §1011     2B1.1": 

In  the  line  referenced  to  42  U.S.C. 
§  1307(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1307(b)  by  striking  "2F1.1"  and 
inserting  "281. 1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1307a- 7b  by  striking  ",  2F1.1"'; 

In  the  line  referenced  to  42  U.S.C. 
§  1383(d)(2)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1383a(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1383a(b)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1395nn(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1395nn(c)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1396h(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1713  by  striking  "2F1.1"  and  inserting 
•'2B1.1": 

In  the  line  referenced  to  42  U.S.C 
§  1760(g)  by  striking  ".  2F1.1"; 
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In  the  line  referenced  to  42  U.S.C. 
§  1761{o)(l)  by  striking  "2F1.1"  and 
inserting  "2B1. 1"; 

In  the  line  referenced  to  42  U.S.C. 
§  1761{o){2)  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  3220(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  3220(b)  by  striking  ".  2F1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  3426  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  42  U.S.C. 
§  3791  by  striking  ",  2F1.1": 

In  the  line  referenced  to  42  U.S.C. 
§  3792  by  striking  "2F1.1"  and  inserting 
"231. 1"; 

In  the  line  referenced  to  42  U.S.C. 
§3795  by  striking  •',  2F1.1"; 

In  the  line  referenced  to  42  U.S.C. 
§  5157(a)  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  45  U.S.C. 
§  359(a)'by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  46  U.S.C. 
§  1276  by  striking  "2F1.1"  and  inserting 
"2B1.1": 

In  the  line  referenced  to  49  U.S.C. 
§  121  by  striking  "2F1.1"  and  inserting 
"2B1.1"; 

hi  the  line  referenced  to  49  U.S.C. 
§  11903  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  49  U.S.C. 
§  11904  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  49  U.S.C. 
§  14912  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  49  U.S.C. 
§  16102  by  striking  "2F1.1"  and 
inserting  "2B1.1"; 

By  inserting  after  the  line  referenced 
to  49  U.S.C.  §  16104  the  following  new 
line: 

"49  U.S.C.  §30170     2B1.1"; 

By  inserting  after  the  line  referenced 
to  49  U.S.C.  §  46312  the  following  new 
Une: 

"49  U.S.C.  §4631 7(a)     2B1.1"; 

In  the  line  referenced  to  49  U.S.C. 
§  60123(d)  by  striking  "2B1.3"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  49  U.S.C. 
§80116  by  striking  '2F1.1"  and 
inserting  "2B1.1"; 

In  the  line  referenced  to  49  U.S.C. 
§80501  by  striking  "2B1.3"  and 
inserting  "2B1.1";  and 

In  the  line  referenced  to  49  U.S.C. 
App.  §  1687(g)  by  striking  "2B1.3"  and 
inserting  "2B1.1". 

Reason  for  Amendment:  This 
"Economic  Crime  Package"  is  a  six-part 
amendment  that  is  the  result  of 
Commission  study  of  economic  crime 
issues  over  a  number  of  years.  The 


major  parts  of  the  amendment  are:  (1) 
Consolidation  of  the  theft,  property 
destruction,  and  fraud  guidelines;  (2)  a 
revised,  common  loss  table  for  the 
consolidated  guideline,  and  a  similar 
table  for  tax  offenses;  (3)  a  revised, 
common  definition  of  loss  for  the 
consolidated  guideline;  (4)  revisions  to 
guidelines  that  refer  to  the  loss  table  in 
the  consolidated  guideline;  (5)  technical 
and  conforming  amendments;  and  (6) 
amendments  regarding  tax  loss. 

Consolidation  of  Theft,  Property 
Destruction,  and  Fraud;  Miscellaneous 
Revisions 

The  first  part  of  this  amendment 
consolidates  the  guidelines  for  theft, 
§  2B1.1  (Larceny,  Embezzlement,  and 
Other  Forms  of  Theft;  Receiving, 
Transporting,  Transferring, 
Transmitting,  or  Possessing  Stolen 
Property),  property  destruction,  §  2B1.3 
(Property  Damage  or  Destruction),  and 
fiaud,  §2Fl.l  (Fraud  and  Deceit; 
Forgery;  Offenses  Involving  Altered  or 
Counterfeit  Instruments  Other  than 
Counterfeit  Bearer  Obligations  of  the 
United  States)  into  one  guideline, 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud).  Consolidation  will  provide 
similar  treatment  for  similar  offenses  for 
which  pecuniary  harm  is  a  major  factor 
in  determining  the  offense  level  and, 
therefore,  decrease  imwarranted 
sentencing  disparity  that  may  be  caused 
by  undue  complexity  in  the  guidelines. 
Consolidation  addresses  concerns  raised 
over  several  years  by  probation  officers, 
judges,  and  practitioners  about  the 
difficulties  of  determining  for  particular 
cases,  whether  to  apply  §  2B1.1  or 
§  2F1.1  and  the  disparate  sentencing 
outcomes  that  can  result  depending  on 
that  decision.  Commentators  have  noted 
that  inasmuch  as  theft  and  fraud 
offenses  are  conceptually  similar,  there 
is  no  strong  reason  to  sentence  them 
differently. 

The  base  offense  level  for  the 
consolidated  guideline  is  level  6.  This 
maintains  the  base  offense  level  for 
fraud  offenses,  but  represents  a  two- 
level  increase  for  theft  and  property 
destruction  offenses,  which  prior  to  this 
amendment  was  level  4.  The  increase  of 
two  levels  in  the  base  offense  levels  for 
theft  and  property  destruction  offenses 
will  have  minimal  impact  for  low-level 
theft  offenses  involving  offenders  in 
criminal  history  Category  I  or  Category 
II.  Commission  analysis  indicates  that 
only  a  few  defendants  will  move  ft'om 
Zone  A  (where  probation  without 
conditions  of  confinement  is  possible) 
to  Zone  B  or  Zone  C,  and  those  that  are 
moved  into  a  zone  at  higher  offense 
levels  in  the  Sentencing  Table  generally 
will  have  criminal  history  categories 


above  Category  I.  As  a  result,  the 
Commission  decided  against 
promulgating  a  two-level  reduction  for 
offenses  involving  loss  amounts  less 
than  $2,000. 

The  amendment  deletes  the  two-level 
enhancement  for  more  than  minimal 
planning  previously  at  §§  2Bl. 1(b)(4)(A) 
and  2F1. 1(b)(2)(A).  The  two-fold  reason 
for  this  change  was  to  obviate  the  need 
for  judicial  fact-finding  about  this 
frequently  occurring  enhancement  and 
to  avoid  the  potential  overlap  between 
the  more  than  minimal  planning 
enhancement  and  the  sophisticated 
means  enhancement  previously  at 
§  2Fl. 1(b)(6)  and  now,  by  this 
amendment,  at  §  2B1. 1(b)(8). 

The  amendment  also  eliminates  the 
alternative  prong  of  the  more  than 
minimal  planning  enhancement,  at 
§2Fl.l(b)(2)(B)  prior  to  this 
amendment,  which  provided  a  two-level 
increase  if  the  offense  involved  more 
than  one  victim.  The  amendment 
replaces  this  enhancement  with  a 
specific  offense  characteristic  for 
offenses  that  involved  large  numbers  of 
victims.  This  change  addresses  three 
concerns.  First,  as  a  result  of  the 
consolidation,  the  more-than-one-victim 
enhancement,  if  retained,  would  apply 
in  cases  that,  prior  to  this  amendment, 
were  not  subject  to  such  an 
enhancement.  Second,  a  two-level 
increase  in  every  case  involving  more 
than  one  victim  is  arguably  inconsistent 
with  the  approach  in  subsection  (b)(2)  of 
§  3A1.1  (Hate  Crime  Motivation  or 
Vulnerable  Victim),  which  provides  a 
two-level  increase  if  the  offense 
involved  a  large  number  of  vulnerable 
victims.  Third,  in  practice,  the  more 
than  minimal  planning  enhancement 
was  so  closely  linked  with  this 
enhancement  that  the  decision  to 
eliminate  the  former  argues  strongly  for 
also  eliminating  the  latter. 

The  amendment  provides  a  two-level 
enhancement  for  offenses  involving  ten 
or  more,  but  fewer  than  50,  victims,  and 
a  four-level  increase  for  offenses 
involving  50  or  more  victims.  This 
provision  is  designed  to  provide  a 
measured  increment  that  results  in 
increased  punishment  for  offenses 
involving  larger  niunbers  of  victims.  Its 
applicability  to  those  cases  in  which 
victims,  both  individuals  and 
organizations,  sustain  an  actual  loss 
under  subsection  (b)(1)  or  sustain  bodily 
injiuy. 

A  special  rule  is  provided  for 
application  of  the  victim  enhancement 
for  offenses  involving  United  States 
mail  because  of  (i)  the  imique  proof 
problems  often  attendant  to  such 
offenses,  (ii)  the  ft-equently  significant, 
but  difficult  to  quantify,  non-monetary 
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losses  in  such  offenses,  and  (iii)  the 
importance  of  maintaining  the  integrity 
of  the  United  States  mail. 

In  addition,  the  amendment  moves 
the  mass-marketing  enhancement  into 
the  new  victim-related  specific  offense 
characteristic,  as  an  alternative  to  the 
two-level  adjustment  for  more  than  ten, 
but  fewer  than  50,  victims.  The 
provision  is  retained  to  remain 
responsive  to  the  congressional 
directive  that  led  to  its  original 
promulgation  and  reflects  the 
Commission's  expectation  that  most 
telemarketing  cases,  or  similar  mass- 
marketing  cases,  will  have  at  least  ten 
victims  and,  receive  this  enhancement. 
The  mass-marketing  alternative 
enhancement  also  will  continue  to 
apply  in  cases  in  which  mass-marketing 
has  been  used  to  target  a  large  number 
of  persons,  regardless  of  the  number  of 
persons  who  have  sustained  an  actual 
loss  or  injury. 

In  addition,  the  amendment  provides 
that  if  a  victim  enhancement  applies, 
the  enhancement  imder  §  3A1. 1(b)(2)  for 
"a  large  nimiber  of  vulnerable  victims" 
does  not  also  apply  because  the  more 
serious  conduct  already  would  have 
resulted  in  a  higher  penalty  level. 

In  response  to  issues  raised  in  a 
circuit  conflict,  the  amendment  revises 
the  commentary  related  to  subsection 
(b)(4)(B)  of  §  2B1.1  to  clarify  the 
meaning  of  "person  in  the  business  of 
receiving  and  selling  stolen  property." 
The  amendment  addresses  an  issue  that 
has  arisen  in  case  law  regarding  what 
conduct  receives  a  defendant  for  the  4- 
level  enhancement. 

In  determining  the  meaning  of  "in  the 
business  of,  some  circuits  apply  what 
has  been  termed  the  "fence  test",  under 
which  the  court  must  consider  (1)  if  the 
stolen  property  was  bought  and  sold, 
and  (2)  to  what  extent  the  stolen 
property  transactions  encouraged pthers 
to  conunit  property  crimes.  Other 
circuits  have  adopted  the  "totality  of  the 
circumstances  test"  that  focuses  on  the' 
regularity  and  sophistication  of  the 
defendant's  operation.  Compare  United 
States  V.  Esquivel,  919  F.2d  957  {5th  Cir. 
1990),  with  United  States  v.  St.  Cyr,  997 
F.2d  698  (1st  Cir.  1992).  Under  either 
test,  courts  consider  the  sophistication 
and  regularity  of  the  business  as  well  as 
the  control,  volume,  turnover, 
relationship  with  thieves,  and 
connections  with  buyers.  Although  the 
factors  considered  by  all  of  these 
circuits  are  similar,  the  approaches  are 
different. 

After  consideration,  the  Commission 
adopted  the  totality  of  circimistances 
approach  because  it  is  more  objective 
and  more  properly  targets  the  conduct 
of  the  individual  who  is  actually  in  the 


business  of  fencing.  See  United  States  v. 
St.  Cyr,  supra. 

In  addition,  this  amendment  resolves 
a  circuit  conflict  regarding  the  scope  of 
the  enhancement  in  the  consolidated 
guideline  for  a  misrepresentation  that 
the  defendant  was  acting  on  behalf  of  a 
charitable,  educational,  religious,  or 
political  organization,  or  a  government 
agency.  (Prior  to  this  amendment,  the 
enhancement  v^as  at  subsection  (b)(4)(A) 
of  §  2F1.1).  The  conflict  concerns 
whether  the  misrepresentation 
enhancement  applies  only  in  cases  in 
which  the  defendant  does  not  have  any 
authority  to  act  on  behalf  of  the  covered 
organization  or  government  agency  or  if 
it  applies  more  broadly  to  cases  in 
which  the  defendant  has  a  legitimate 
connection  to  the  covered  organization 
or  government  agency,  but 
misrepresents  that  the  defendant  is 
acting  solely  on  behalf  of  that 
organization  or  agency.  Compare,  e.g.. 
United  States  v.  Marcum,  16  F.3d  599 
(4  th  Cir.  1994)  (enhancement 
appropriate  even  though  defendant  did 
not  misrepresent  his  authority  to  act  on 
behalf  of  the  organization  but  rather 
only  misrepresented  that  he  was 
conducting  an  activity  wholly  on  behalf 
of  the  organization),  with  United  States 
V.  Fmzier,  53  F.3d  1105  (10th  Cir.  1995) 
(application  of  the  enhancement  is 
limited  to  cases  in  which  the  defendant 
exploits  the  victim  by  claiming  to  have 
authority  which  in  fact  does  not  exist). 

The  amendment  follows  the  broader 
view  of  the  Fourth  Circuit.  It  provides 
for  application  of  the  enhancement, 
now,  by  this  amendment,  at 
§  2B1. 1(b)(7)(A),  if  the  defendant  falsely 
represented  that  the  defendant  was 
acting  to  obtain  a  benefit  for  a  covered 
organization  or  agency  when,  in  fact,  the 
defendant  intended  to  divert  all  or  part 
of  that  benefit  (for  example,  for  the 
defendant's  personal  gain),  regardless  of 
whether  the  defendant  actually  was 
associated  with  the  organization  or 
government  agency.  The  Commission 
determined  that  the  enhancement  was 
appropriate  in  such  cases  because  the 
representation  that  the  defendant  was 
acting  to  obtain  a  benefit  for  the 
organization  enables  the  defendant  to 
commit  the  offense.  In  the  case  of  an 
employee  who  also  holds  a  position  of 
trust,  the  amendment  provides  an 
application  note  instructing  the  court 
not  to  apply  §  3B1.3  (Abuse  of  Position 
of  Trust  or  Use  of  Special  Skill)  if  the 
same  conduct  forms  the  basis  both  for 
the  enhancement  and  the  adjustment  in 
§3B1.3. 

The  amendment  implements  the 
directive  in  section  3  of  the  College 
Scholarship  Fraud  Prevention  Act  of 
2000,  Public  Law  106-420,  by  providing 


an  additional  alternative  enhancement 
that  applies  if  the  offense  involves  a 
misrepresentation  to  a  consumer  in 
connection  with  obtaining,  providing,  or 
furnishing  financial  assistance  for  an 
institution  of  higher  education.  The 
enhancement  targets  the  provider  of  the 
financial  assistance  or  scholarship 
services,  not  the  individual  applicant 
for  such  assistance  or  scholarship, 
consistent  with  the  intent  of  the 
legislation. 

This  amendment  makes  two  minor 
substantive  changes  to  the  enhancement 
for  conscious  or  reckless  risk  of  serious 
bodily  injury,  now,  by  this  amendment, 
at  subsection  (b)(ll)(A).  First,  it 
increases  the  minimum  offense  level 
fttim  level  13  to  level  14  to  promote 
proportionality  within  this  guideline. 
For  example,  within  the  theft  and  fraud 
guidelines  prior  to  this  amendment, 
there  were  other  specific  offense 
characteristics  that  had  a  higher  floor 
offense  level  than  the  risk  of  bodily 
injury  enhancement:  (1)  "chop  shops" 
(level  14);  (2)  jeopardizing  the  solvency 
of  a  financial  institution  (level  24):  and 
(3)  personally  receiving  more  than 
$1,000,000  from  a  financial  institution 
(level  24).  Second,  it  inserts  "death" 
before  the  term  "or  serious  bodily 
injury"  to  clarify  that  the  risk  of  the 
greater  harm  also  is  covered.  Including 
risk  of  death  edso  provides  consistency 
with  similar  provisions  in  other  parts  of 
the  Guidelines  Manual,  where  risk  of 
death  is  always  included  with  risk  of 
serious  bodily  injury. 

The  amendment  modifies  the  four- 
level  increase  and  minimum  offense 
l^vel  of  level  24  for  a  defendant  who 
personally  derives  more  than  $1 ,000.000 
in  gross  receipts  from  an  offense  that 
affected  a  financial  institution,  now^  by 
this  amendment,  at  subsection 
(b)(12){A).  The  amendment  retains  the 
minimum  offense  level  but  reduces  the 
four-level  enhancement  to  two  levels 
because  of  the  increased  offense  levels 
that  will  result  from  the  loss  table  for 
the  consolidated  guideline.  The  two- 
level  increase  was  retained  because 
elimination  of  the  enhancement  entirely 
would.not  provide  an  appropriate 
punishment  for  those  offenders 
involved  with  losses  that  are  in  the 
$1,000,000  to  $2,500,000  range  of  loss. 

The  enhancement  also  was  modified 
to  address  issues  about  what  it  means  to 
"affect"  a  financial  institution  and  how 
to  apply  the  enhancement  to  a  case  in 
which  there  are  more  than  one  financial 
institution  involved.  Accordingly,  the 
revised  provision  focuses  on  whether 
the  defendant  derived  more  than 
$1,000,000  in  gross  receipts  from  one  or 
more  financial  institutions  as  a  result  of 
the  offense. 
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The  amendment  includes  a  new  cross 
reference  (subsection  (c)(3))  that  is  more 
generally  applicable  and  intended  to 
apply  whenever  a  broadly  applicable 
fraud  statute  is  used  to  reach  conduct 
that  is  addressed  more  specifically  in 
another  Chapter  Two  guideline.  Prior  to 
this  amendment,  the  fraud  guideline 
contained  an  application  note  that 
instructed  the  user  to  move  to  another, 
more  appropriate  Chapter  Two 
guideline,  under  specified 
circumstances.  Aldiough  this  note  was 
not  a  cross  reference,  but  rather  a 
reminder  of  the  principles  enimciated  in 
§  lBl.2,  it  operated  like  a  cross 
reference  in  the  sense  that  it  required 
use  of  a  different  guideline. 

This  amendment  also  makes  a  minor 
revision  (adding  "in  a  broader  form")  to 
the  background  commentary  regarding 
the  implementation  of  the  directive  in 
section  2507  of  Public  Law  101-647, 
nullifying  the  effect  of  United  States  v. 
Tomasino,  206  F.  3d  739  (7th  Cir.  2000). 

Loss  Tables 

The  amendment  provides  revised  loss 
tables  for  this  consolidated  guideline 
and  for  the  tax  offense  guidelines.  A 
principle  feature  of  the  new  tables  is 
that  they  expand  the  previously  existing 
one-level  increments  into  two-level 
increments,  thus  increasing  the  range  of 
losses  that  correspond  to  an  individual 
increment,  compressing  the  table,  and 
reducing  fact-finding.  The  new  loss 
tables  also  provide  substantial  increases 
in  penalties  for  moderate  and  higher 
loss  amounts,  even,  for  fraud  and  theft 
offenses,  notwithstanding  the 
elimination  of  the  two-level 
enhancement  for  more  than  minimal 
planning.  These  higher  penalty  levels 
respond  to  comments  received  from  the 
Department  of  Justice,  the  Criminal  Law 
Conunittee  of  the  Judicial  Conference, 
and  others,  that  the  offenses  sentenced 
under  the  guidelines  consolidated  by 
this  amendment  under-punish 
individuals  involved  with  moderate  and 
high  loss  amounts,  relative  to  penalty 
levels  for  offenses  of  similar  seriousness 
sentenced  under  other  guidelines. 

Some  offenders  accountable  for 
relatively  low  dollar  losses  will  receive 
slightly  lower  offense  levels  under  the 
new  loss  table  for  the  consolidated 
guideline  because  of  (1)  the  elimination 
of  the  enhancement  for  more  than 
minimal  planning;  (2)  the  change  from 
one-level  to  two-level  increments  for 
increasing  loss  amounts;  (3)  the 
selection  of  the  breakpoints  for  the  loss 
increments  (including  $5,000  as  the  first 
loss  amoimt  that  results  in  an  increase); 
and  (4)  the  slope  chosen  for  the 
relationship  between  increases  in  loss 
amount  and  increases  in  offense  level  at 


the  lower  loss  amounts.  This 
amendment  reflects  a  decision  by  the 
Commission  that  this  effect  on  penalty 
levels  at  lower  loss  amounts  is 
appropriate  for  several  reasons:  (1)  The 
lower  offense  levels  provide  appropriate 
deterrence  and  punishment,  generally, 
(2)  at  lower  offense  levels  more 
defendants  will  be  subject  to  the  coiul's 
ability  to  fashion  sentencing  alternatives 
as  appropriate  (see,  e.g.,  §  5C1.1 
(Imposition  of  a  Term  of 
Imprisonment));  and  (3)  these  penalty 
levels  may  facilitate  the  payment  of 
restitution. 

The  loss  table  for  the  consolidated 
guideline  provides  the  first  of 
incremental  increases  for  cases  in  which 
loss  exceeds  $5,000,  rather  than  $2,000 
provided  previously  in  §  2F1.1,  or  $100 
provided  previously  in  §  2B1.1.  The 
Commission  believes  this  will  reduce 
the  fact-finding  burden  on  courts  for 
less  serious  offenses  that  are  generally 
subject  to  greater  sentencing  flexibility 
because  of  the  availability  of 
alternatives  to  incarceration. 

The  amendment  also  provides  a 
revised  loss  table  in  §  2T4.1  (Tax  Table) 
for  tax  offenses  that  ensures 
significantiy  higher  penalty  levels  for 
offenses  involving  moderate  and  high 
tax  loss  in  a  similar  manner  and  degree 
as  the  loss  table  for  the  consolidated 
guideline.  The  new  table  is  designed  to 
reflect  more  appropriately  the 
seriousness  of  tax  offenses  and  to 
maintain  proportionality  with  the 
offenses  sentenced  under  the 
consolidated  guideline. 

The  tax  loss  table  is  similar  to  the  loss 
table  for  the  consolidated  guideline, 
except  it  does  not  reduce  generally  any 
sentences  for  offenders  involved  with 
lower  loss  amounts.  The  tax  table 
provides  its  first  increment  for  loss  at 
$2,000,  rather  than  the  $5,000  threshold 
under  the  consolidated  guideline  (and 
the  $1,700  threshold  under  the  tax  loss 
table  prior  to  this  amendment).  These 
differences  are  intended  to  avoid 
unintended  decreases  that  would  occur 
otherwise.  The  increases  in  the  new  tax 
loss  table  for  offenders  involved  with 
lower  loss  amounts  are  intended  to 
maintain  the  long-standing  treatment  of 
tax  offenses  relative  to  theft  and  fraud 
offenses. 

Definition  of  Loss 

This  amendment  provides  a  new 
definition  of  loss  applicable  to  offenses 
previously  sentenced  under  §§  2B1.1, 
2B1.3,  and  2F1.1.  The  revised  definition 
makes  clarifying  and.  substantive 
revisions  to  the  definitions  of  loss 
previously  in  the  commentary  to 
§§  2B1.1  and  2F1.1,  resolves  a  number 
of  circuit  conflicts,  addresses  a  variety 


of  application  issues,  and  promotes 
consistency  in  application. 

Significantly,  the  new  definition  of 
loss  retains  the  core  rule  that  loss  is  the 
greater  of  actual  and  intended  loss.  The 
Commission  concluded  that,  for  cases  in 
which  intended  loss  is  greater  than 
actual  loss,  the  intended  loss  is  a  more 
appropriate  initial  measure  of  the 
culpability  of  the  offender.  Conversely, 
in  cases  in  which  the  actual  loss  is 
greater,  that  amount  is  a  more 
appropriate  measure  of  the  seriousness 
of  the  offense. 

A  definition  is  provided  for  intended 
loss  that  is  consistent  with  the  rule 
regarding  the  interaction  of  actual  and 
intended  loss. 

The  amendment  includes  a  resolution 
of  the  circuit  conflict  relating  to  the 
meaning  and  application  of  intended 
loss. 

The  amendment  resolves  the  conflict 
to  provide  that  intended  loss  includes 
unlikely  or  impossible  losses  that  are 
intended,  because  their  inclusion  better 
reflects  the  culpability  of  the  offender. 
Compare  United  States  v.  Geevers,  226 
F.3d  186  (3d  Cir.  2000)  (agreeing  witii 
the  majority  of  circuits  holding  that 
impossibility  is  not  in  and  of  itself  a 
limit  on  the  intended  loss  for  purposes 
of  calculating  sentences  under  the 
guidelines  *  *  *  impossibility  does  not 
require  a  sentencing  court  to  lower  its 
calculations  of  intended  loss);  and 
United  States  v.  Coffman,  94  F.3d  330 
(7th  Cir.  1996)  (rejecting  the  argument 
that  a  loss  that  caimot  possibly  occur 
cannot  be  intended);  United  States  v. 
Koenig.  952  F.2d  267  (9tii  Cir.  1991) 
(holding  that  §  2F1.1  only  requires  a 
calculation  of  intended  loss  and  does 
not  require  a  finding  that  the  intentions 
were  realistic);  United  States  v.  Klisser, 
190  F.  3d  34,  36  (2d  Cfr.  1999)  (same); 
United  States  V.  Blitz,  151  F.  3d  1002, 
1010  (Qth  Cir.  1998)  (same);  United 
States  V.  Studevent,  116  F.  3d  1559, 
1563  (D.C.  Cir.  1997)  (same);  United 
States  V.  Wai-Keung,  115  F.  3d  874,  877 
(11th  Cfr.  1997)  (same),  witii  United 
States  V.  Galbraith,  20  F.  3d  1054,  1059 
(10th  Cir.  1993)  (because  intended  loss 
only  includes  losses  that  are  possible,  in 
an  undercover  sting  operation  the 
intended  loss  is  zero);  and  United  States 
V.  Watkins,  994  F.2d  1192,  1196  (6th 
Cir.  1993)  (holding  that  a  limitation  on    * 
the  broad  reach  of  the  intended  loss  rule 
is  that  the  intended  loss  must  have  been 
possible  to  be  considered  relevant). 

Accordingly,  concepts  such  as 
"economic  reality"  or  "amounts  put  at 
risk"  will  no  longer  be  considerations  in 
the  determination  of  intended  loss.  See 
United  States  v.  Bonanno.  146  F.3d  502 
(7th  Cir.  1998)  (holding  that  the  relevant 
inquiry  is  how  much  the  scheme  put  at 
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risk);  and  United  States  v.  Wells,  127  F. 
3d  739  {8th  Cu.  1997)  (citing  United 
States  V.  Sdorris,  18  F.3d  562  (8th  Cir. 
1994))  (holding  that  intended  loss 
properly  was  measured  by  the  possible 
loss  the  defendant  intended,  and  did  not 
hinge  on  actual  or  net  loss). 

This  amendment  also  resolves 
differing  circuit  interpretations  of  the 
standard  of  causation  applicable  for 
actual  loss,  an  issue  that  was  not 
addressed  expressly  in  the  prior 
definition  of  actual  loss.  Various  circuits 
recognized  three  arguably  inconsistent 
standards  for  loss  causation.  First, 
§  lBl.3  (Relevant  Conduct)  provides 
that  a  defendant  is  responsible  for  all 
losses — foreseen  or  unforeseen — that 
result  from  the  defendant's  actions  or 
that  result  from  the  foreseeable  actions 
of  co-participants.  See  United  States  v. 
Sarno.  73  F.3d  1470  (9th  Cir.  1995) 
(holding  that  "[a]  sentence  calculated 
pursuant  to  the  loss  tables  *  *  *  is 
properly  based  on  actual  loss 
notwithstanding  the  fact  that  this  loss 
may  be  greater  than  the  intended, 
expected  or  foreseeable  loss"),  cert, 
denied,  518  U.S.  1020  (1996);  and 
United  States  v.  Lopreato.  83  F.3d  571 
(2d  Cfr.  1996)  (holding  that  in  a  bribery 
case,  the  defendant  is  responsible  for  all 
losses,  foreseeable  or  not).  A  second 
view  is  premised  on  the  fact  that  prior 
to  this  amendment  commentary  in 
§  2F1.1  limited  the  loss  amount  to  the 
value  of  the  money,  property,  or 
services  unlawfully  taken.  See  United 
States  v.  Marlatt,  24  F.3d  1005  (7th  Cfr. 
1994)  (refusing  to  count  foreseeable 
losses  in  loss  figure  because  they  did 
not  represent  the  actueil  thing  taken).  A 
thfrd  view  is  that  the  commentary's 
explicit  inclusion  of  consequential 
damages  in  the  loss  determination  for 
contract  procurement  and  product 
substitution  cases  implies  that  only  non- 
consequential  or  direct  damages  are 
included  in  other  cases.  See  United 
States  V.  Thomas,  62  F.3d  1332  (11th 
Cir.  1995),  cert,  denied,  516  U.S.  1166 
(1996)  (only  non-consequential  or  direct 
damages  are  included  in  loss).  See  also 
United  States  v.  Daddona,  34  F.3d  163 
(3d  Cfr.),  cert,  denied,  513  U.S.  1002 
(1994)  (holding  that  merely  incidental 
or  consequential  damages  may  not  be 
counted  in  computing  loss);  and  United 
States  V.  Newman,  6  F.3d  623  (9th  Cfr. 
1993)  (holding  that  loss  caused  by  the 
defendant  arsonist  was  only  the  value  of 
the  property  destroyed  by  the  fire,  not 
costs  of  putting  out  the  hie). 

The  amendment  defines  "actual  loss" 
as  the  "reasonably  foreseeable 
pecuniary  harm"  that  resulted  from  the 
offense.  The  amendment  incorporates 
this  causation  standard  that,  at  a 
minimum,  requires  factual  causation 


(often  called  "but  for"  causation)  and 
provides  a  rule  for  legal  causation  (i.e., 
guidance  to  courts  regarding  how  to 
draw  the  line  as  to  what  losses  should 
be  included  and  excluded  from  the  loss 
determination).  Significantly,  the 
application  of  this  causation  standard  in 
the  great  variety  of  factual  contexts  in 
which  it  is  expected  to  occur 
appropriately  is  entrusted  to  sentencing 
judges. 

"Pecuniary  harm"  is  defined  in  a 
manner  that  excludes  emotional 
distress,  harm  to  reputation,  and  other 
non-economic  harm,  in  order  to 
foreclose  the  laborious  effort  sometimes 
necessary  to  quantify  non-economic 
harms  (as  in  some  tort  proceedings,  for 
example). 

"Reasonably  foreseeable  pecuniary 
harm"  is  defined  to  include  pecuniary 
harms  that  the  defendant  knew  or, 
under  the  circumstances,  reasonably 
should  have  known,  was  a  potential 
result  of  the  offense.  The  Commission 
determined  that  this  standard  better 
ensures  the  inclusion  in  loss  of  those 
harms  that  reflect  the  seriousness  of  the 
offense  and  the  culpability  of  the 
offender.  , 

The  definition  deletes  the  previous 
rule  that,  by  negative  implication, 
excludes  consequential  damages  (except 
in  specified  cases),  thus  resolving  a 
circuit  conflict.  Compare  United  States 
V.  Izydore,  167  F.3d  213  (5th  Cfr.  1999) 
(the  fact  that  the  Commission  prescribed 
consequential  losses  in  only  specific 
fraud  cases,  and  not  others,  is  sfrong 
evidence  that  consequential  damages 
were  omitted  from  the  general  loss 
definition  by  design  rather  than 
mistake),  with  United  States  v. 
Gottfried,  58  F.3d  648  (D.C.  Cfr.  1995) 
(holding  that  merely  incidental  or 
consequential  damages  may  not  be 
counted  in  computing  loss).  The 
Commission  decided,  however,  not  to 
use  the  term  "consequential  damages," 
or  any  similar  civil  law  distinction 
between  direct  and  indirect  harms. 
Rather,  the  Commission  determined  that 
the  reasonable  foreseeability  standard 
provides  sufficient  guidance  to  courts  as 
to  what  type  of  harms  are  included  in 
loss. 

In  addition,  this  amendment 
preserves  the  special  provisions 
addressing  loss  in  protected  computer 
offenses  and  the  inclusion  of 
consequential  damages  in  product 
substitution  and  contract  procurement 
offenses;  however,  these  special  cases 
are  re-characterized  as  rules  of 
construction  to  avoid  any  negative 
implications  regarding  other  types  of 
offenses. 

The  amendment  reflects  a  decision  by 
the  Commission  that  interest  and 


similar  costs  shall  be  excluded  from 
loss.  However,  the  amendment  provides 
that  a  departure  may  be  warranted  in 
the  rare  case  in  which  exclusion  of 
interest  will  under-pimish  the  offender. 
Thus,  the  rule  resolves  the  circuit  split 
regarding  whether  "bargained  for" 
interest  may  be  included  in  loss. 
Compare  United  States  v.  Henderson, 
19  F.3d  917  (5th  Cfr.).  cert,  denied.  513 
U.S.  877  (1994)  (holding  that  uiterest 
should  be  included  if  the  victim  had  a 
reasonable  expectation  of  receiving 
interest  from  the  transaction);  United 
States  V.  Gilberg.  75  F.3d  15  (1st  Cfr. 
1996)  (including  in  loss  interest  on 
fraudulently  prociuwl  mortgage  loan); 
and  United' States  v.  Sharma.  190  F.Sd 
220  (3d  Cir.  1999)  (holding  that 
Application  Note  8  of  §  2F1.1  requires 
the  exclusion  of  "opportunity  cost" 
interest,  but  did  not  intend  to  exclude 
bargained-for  interest),  with  United 
States  V.  Hoyle,  33  F.3d  415  (4th  Cfr. 
1994),  cert,  denied.  513  U.S.  1133  (1995) 
(excluding  interest  from  the 
determination  of  loss  for  sentencing 
purposes);  and  United  States  v.  Guthrie, 
144  F.3d  1006  (6th  Cfr.  1998)  (holding 
that  when  the  defendant  concealed 
assets  in  a  bankruptcy  proceeding,  the 
lower  coiul's  determination  that  loss  to 
creditors  included  interest  was 
erroneous).  This  rule  is  consistent  with 
the  general  purpose  of  the  loss 
determination  to  serve  as  a  rough 
measurement  of  the  seriousness  of  the 
offense  and  culpability  of  the  offender 
and  avoids  unnecessary  litigation 
regarding  the  amount  of  interest  to  be 
included. 

The  loss  definition  also  excludes  from 
loss  certain  costs  incurred  by  the 
government  and  victims  in  connection 
with  criminal  investigation  and 
prosecution  of  the  offense.  Such  losses 
are  likely  to  occur  in  a  broad  range  of 
cases,  would  present  a  fact-finding 
burden  in  those  cases,  and  would  not 
contribute  to  the  ability  of  loss  to 
perform  its  essential  function. 

The  loss  definition  also  provides  for 
the  exclusion  from  loss  of  certain 
economic  benefits  transferred  to 
victims,  to  be  measured  at  the  time  of 
detection.  This  provision  codifies  the 
"net  loss"  approach  that  has  developed 
in  the  case  law,  with  some 
modifications  made  for  policy  reasons. 
This  crediting  approach  is  adopted 
because  the  seriousness  of  the  offense 
and  the  culpability  of  a  defendant  is 
better  determined  by  using  a  net 
approach.  This  approach  recognizes  that 
the  offender  who  transfers  something  of 
value  to  the  victim(s)  generally  is 
conunitting  a  less  serious  offense  than 
an  offender  vtrho  does  not. 


30544 


Federal  Register /Vol.  66,  No.  109  /  Wednesday,  June  6,  2001 /Notices 


The  amendment  adopts  "time  of 
detection"  as  the  most  appropriate  and 
least  burdensome  time  for  measuring 
the  value  of  the  transferred  benefits.  The 
Commission  determined  that  valuing 
such  benefits  at  the  time  of  transfer 
would  be  especially  problematic  in 
cases  in  which  the  offender 
misrepresented  the  value  of  an  item  that 
is  difficult  to  value.  Although  the  time 
of  detection  standard  will  allow  some 
fluctuation  in  value  which  may  inure  to 
the  defendant's  benefit  or  detriment,  the 
Commission  determined  that,  because 
the  time  of  detection  is  closer  in  time  to 
the  sentencing  and  occurs  at  a  point 
when  the  authorities  are  aware  of  the 
criminality,  its  use  generally  would 
make  it  easier  to  determine  a  more 
accurate  value  of  the  benefit. 

The  definition  of  "time  of  detection" 
was  adopted  because  there  may  be 
situations  in  which  it  is  difficult  to 
prove  that  the  defendant  knew  the 
offense  was  detected  even  if  it  was 
already  discovered.  In  addition,  the 
words  "about  to  be  detected"  are 
included  to  cover  those  situations  in 
which  the  offense  is  not  yet  detected, 
but  the  defendant  knows  it  is  about  to 
be  detected.  In  such  a  case,  it  would  be 
inappropriate  to  credit  the  defendant 
with  benefits  transferred  to  the  victim 
after  that  defendant's  awareness. 

The  definition  of  "loss"  also  provides 
special  rules  for  certain  schemes.  One 
rule  includes  in  loss  (and  excludes  fix)m 
crediting)  the  benefits  received  by 
victims  of  persons  fraudulently 
providing  professional  services.  This 
rule  reverses  case  law  that  has  allowed 
crediting  (or  exclusion  fit)m  loss)  in 
cases  in  which  services  were  provided 
by  persons  posing  as  attorneys  and 
medical  personnel.  See  United  States  v. 
Maurello.  76  F.3d  1304  (3d  Cir.  1996) 
(calculating  loss  by  subtracting  the 
value  of  satisfactory  legal  services  ft'om 
amount  of  fees  paid  to  a  person  posing 
as  a  lawyer);  and  United  States  v. 
Reddeck,  22  F.3d  1504  (10th  Cir.  1994) 
(reducing  loss  by  the  value  of  education 
received  from  a  sham  university).  The 
Commission  determined  that  the 
seriousness  of  these  offenses  and  the 
culpability  of  these  offenders  is  best 
reflected  by  a  loss  determination  that 
does  not  credit  the  value  of  the 
unlicensed  benefits  provided.  In 
addition,  this  provision  eliminates  the 
additional  burden  that  would  be 
imposed  on  courts  if  required  to 
determine  the  value  of  these  benefits. 

Similarly,  the  definition  of  loss 

E>rovides  a  special  rule  that  includes  in 
OSS  (and  excludes  from  crediting)  the 
value  of  items  that  were  falsely 
represented  as  approved  by  a  regulatory 
agency,  for  which  regulatory  approval 


was  obtained  by  fraud,  or  for  which 
regulatory  approval  was  required  but 
n(^t  obtained.  The  Commission 
determined  that  the  seriousness  of  these 
offenses  and  the  culpability  of  these 
offenders  is  best  reflected  by  a  loss 
determination  that  does  not  credit  the 
value  of  these  items.  This  decision 
reflects  the  importance  of  the  regulatory 
approval  process  to  public  heal^, 
safety,  and  confidence. 

Regarding  investment  schemes,  the 
amendment  resolves  a  circuit  conflict 
regarding  whether  and  how  to  credit 
pa)mients  made  to  victims.  Compare 
United  States  v.  Mucciante,  21  F.Sd 
1228  (2nd  Cir.  1994)  (under  the 
Guidelines,  loss  includes  the  value  of  all 
property  taken,  even  though  all  or  part 
of  it  was  returned.);  United  States  v. 
Deavours,  219  F.3d  400  (5th  Cir.  2000) 
(intended  loss  is  not  reduced  by  any 
sums  returned  to  investors);  and  United 
States  V.  Loayza,  107  F.Sd  257  [4th 
Cir.  1997)  (declining  to  follow  the 
approach  of  net  loss  and  holding 
defendants  responsible  for  the  value  of 
all  property  taken,  even  though  all  or  a 
part  is  returned),  with  United  States  v. 
Holiusa,  13  F.3d  1043  (7th  Cir.1994) 
(holding  that  only  the  net  loss  should  be 
included  in  loss,  thus  allovnng  a  credit 
for  returned  interest),  and  United  States 
V.  Qrfon,  73  F.3d  331  (11th  Cir.  1996) 
(only  payments  made  to  losing  investors 
should  be  credited,  not  payments  to 
investors  who  made  a  profit). 

This  amendment  adopts  the  approach 
of  the  Eleventh  Circuit  that  excludes  the 
gain  to  any  individual  investor  in  the 
scheme  from  being  used  to  offset  the 
loss  to  other  individual  investors 
because  any  gain  realized  by  an 
individual  investor  is  designed  to  lure 
others  into  the  fraudulent  scheme.  See 
United  States  v.  Orton,  supra. 

The  definition  retains  the  rule 
providing  for  the  use  of  gain  when  loss 
cannot  reasonably  be  determined.  It 
clarifies  that  there  must  be  a  loss  for 
gain  to  be  considered.  In  doing  so,  the 
Commission  resolved  another  circuit 
conflict.  Compare  United  States  v. 
Robie.  166  F.3d  444  (2d  Cir.  1999) 
(holding  that  use  of  defendant's  gain  for 
purposes  of  subsection  (b)(1)  is 
improper  if  there  is  no  economic  loss  to 
the  victim),  with  United  States  v.  Haas, 
171  F.3d  259  (5th  Cir.  1999)  (stating  that 
"if  the  loss  is  either  incalculable  or  zero, 
the  district  court  must  determine  the 
§  2F1.1  sentence  enhancement  by 
estimating  the  gain  to  the  defendant  as 
a  result  of  his  fraud").  The  Commission 
decided  not  to  expand  the  use  of  gain 
to  situations  in  which  loss  can  be 
determined  but  the  gain  is  greater  than 
the  loss  because  such  instances  should 
occur  infrequently,  the  efficiency  of  the 


criminal  operation  as  reflected  in  the 
amount  of  gain  ordinarily  should  not 
determine  the  penalty  level,  and  the 
traditional  use  of  loss  is  generally 
adequate. 

The  amendment  revises  the  special 
rule  on  determining  loss  in  cases 
involving  diversion  of  government 
program  benefits  to  resolve  another 
circuit  conflict.  The  revision  is  intended 
to  clarify  that  loss  in  such  cases  only 
includes  amoimts  that  were  diverted 
from  intended  recipients  or  uses,  not 
benefits  received  or  used  by  authorized 
persons.  In  other  words,  even  if  such 
benefits  flowed  through  an 
unauthorized  intermediary,  as  long  as 
they  went  to  intended  recipients  for 
intended  uses,  the  amount  of  those 
benefits  should  not  be  included  in  loss. 
Compare  United  States  v.  Henry,  164 
F.Sd  1304  (10th  Cir.  1999)  (holding  that 
loss  includes  the  value  of  gross  benefits 
paid,  rather  than  the  value  of  benefits 
improperly  received  or  diverted  in 
determining  the  loss),  with  United 
States  V.  Peters,  59  F.Sd  732  (8th  Cir. 
1995)  (determining  that  loss  is  the  value 
of  benefits  diverted  from  intended 
recipients);  and  United  States  v.  Bames, 
117  F.3d  328  (7th  Cir.  1997)  (holding 
that  the  sentence  is  calculated  only  on 
the  value  of  the  government  benefits 
diverted  from  intended  recipients  or 
users).  This  net  loss  approach  is  more 
consistent  with  general  rules  for 
determining  loss. 

Referring  Guidelines  for  Theft  and 
Fraud 

The  amendment  includes  revisions  to 
the  guidelines  that,  prior  to  this 
amendment,  referred  to  the  loss  tables 
in  §  2B1.1  or  §  2F1.1.  Pursuant  to  this 
amendment,  these  guidelines  will  refer 
to  the  loss  tables  in  the  consolidated 
gmdeline.  Prior  to  this  amendment,  the 
referring  guidelines  used  the  tables  in 
§§  2B1.1  and  2F1.1,  which  provided  the 
first  loss  increment  for  losses  in  excess 
of  $2,000.  Because  the  consolidated  loss 
table  provides  the  first  loss  increment 
for  losses  in  excess  of  $5,000,  the 
referring  guidelines  are  amended  to 
provide  a  one-level  increase  in  a  case  in 
which  the  loss  is  more  than  $2,000,  but 
did  not  exceed  $5,000.  This  increase  is 
provided  to  avoid  a  one-level  decrease 
that  would  otherwise  occur  for  an 
offense  involving  losses  of  more  than 
$2,000  but  not  more  than  $5,000. 

Two  referring  guidelines  (§§  2B2.1 
(Burglary  of  a  Residence  or  a  Structure 
Other  than  a  Residence)  and  2B3.1 
(Robbery))  that  use  the  definition  of  loss 
previously  in  §  2B  1.1  will  retain  that 
definition  of  loss  rather  than  the  new 
loss  definition  in  the  consolidated 
guideline.  The  existing  definition  has 
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not  proven  problematic  for  cases 
sentenced  imder  these  guidelines. 

Technical  and  Conforming 
Amendments 

The  amendment  includes  a  number  of 
technical  and  conforming  amendments, 
most  of  which  are  necessitated  by  the 
consolidation  and  the  deletion  of  the 
more  than  minimal  planning 
enhancement. 

Computing  Tax  Loss 

This  amendment  addresses  several 
issues  related  to  tax  loss.  It  addresses  a 
circuit  conflict  regarding  how  tax  loss 
under  §  2T1.1  (Tax  Evasion)  is 
computed  for  cases  that  involve  a 
defendant's  imder-reporting  of  income 
on  both  individual  and  corporate  tax 
returns.  Such  a  case  often  arises  when 
(1)  the  defendant  fails  to  report,  and  pay 
corporate  income  taxes  on,  income 
earned  by  the  corporation;  (2)  the 
defendant  diverts  that  unreported 
corporate  income  for  the  defendant's 
personal  use;  and  (3)  the  defendant  fails 
to  report,  and  to  pay  personal  income 
taxes  on,  that  diverted  income.  The 
amendment  provides  that  the  amount  of 
the  federal  tax  loss  is  the  sum  of  the 
federal  income  tax  due  from  the 
corporation  and  the  amount  of  federal 
income  tax  due  from  the  individual. 

The  amendment  thereby  resolves  a 
circuit  conflict  as  to  the  methodology 
used  to  calculate  tax  loss  in  cases 
involving  a  corporate  diversion.  Two 
circuits  use  a  sequential  method  to 
aggregate  the  tax  loss.  Under  this 
method,  the  court  determines  the 
corporate  federal  income  tax  that  would 
have  been  due,  subtracts  that  amount 
from  the  amount  diverted  to  the 
defendant  personally,  then  determines 
the  personal  federal  income  tax  that 
would  have  been  due  on  the  reduced 
diverted  amount.  See  United  States  v. 
Harvey,  996  F.2d  919  (7th  Cir.  1993); 
and  United  States  v.  Martinez-Rios,  143 
F.Sd  662  (2d  Cir.  1998).  The 
Commission  adopted  the  alternative 
method  used  in  United  States  v.  Cseplo, 
42  F.Sd  360  (6th  Cir.  1994),  in  which  the 
court  determines  the  corporate  federal 
income  tax  due  on  the  diverted  amount, 
and  adds  that  amount  to  the  personal 
federal  income  tax  due  on  the  total 
amount  diverted.  This  clarifies  the  prior 
rule  in  Application  Note  7  of  §  2T1.1 
that  "if  the  offense  involves  both 
individual  and  corporate  tax  returns,  the 
tax  loss  is  the  aggregate  tax  loss  from  the 
offenses  taken  together"  and  reflects  the 
Commission's  conclusion  that,  in  cases 
of  corporate  diversions,  the  method  for 
computing  total  tax  loss  adopted  by  the 
Sixth  Circuit  in  Cseplo  more  accurately 
reflects  the  seriousness  of  the  total  harm 


caused  by  these  offenses  than  would  be 
reflected  by  the  alternative  method. 

In  evasion-of-payment  tax  cases,  the 
Commission  amended  the  definition  of 
"tax  loss"  to  include  interest  and 
penalties  because,  in  contrast  to 
evasion-of-assessment  tax  cases,  such 
amoimts  appropriately  are  included  in 
tax  loss  for  such  cases.  This  amendment 
limits  the  inclusion  of  interest  or 
penalties  to  willful  evasion  of  payment 
cases  imder  26  U.S.C.  7201  and  willful 
failure  to  pay  cases  imder  26  U.S.C. 
7203.  The  nature  of  these  cases  is  such 
that  the  interest  and  penalties  often 
greatly  exceed  the  assessed  tax  amount 
constituting  the  bulk  of  the  harm 
associated  with  these  offenses. 

This  amendment  also  revises  the 
sophisticated  concealment  enhancement 
in  subsection  (b)(2)  of  §§  2T1.1  (Tax 
Evasion)  and  2T1.4  (Aiding.  Assisting. 
Procuring,  Coimseling.  or  Advising  Tax 
Fraud)  to  conform  to  the  sophisticated 
means  enhancement  in  the  consolidated 
guideline,  including  imposition  of  a 
minimimi  offense  level  of  level  12.  This 
revision  is  appropriate  inasmuch  as 
certain  tax  offenses  can  be  committed 
using  sophisticated  means  in  addition  to 
being  concealed  in  a  sophisticated 
maimer.  Indeed,  tax  offenses  committed 
in  a  sophisticated  maimer  are  more 
serious  offenses,  and  reflect  a  greater 
culpability  on  the  part  of  the  offender 
(just  as  a  tax  offense  concealed  in  a 
sophisticated  manner  reflects  greater 
culpability).  Consequently,  this  revision 
will  allow  the  enhancement  to  apply  to 
a  somewhat  greater  range  of  tax  offenses 
than  the  previously  existing 
sophisticated  concealment 
enhancement. 

In  addition,  the  amendment  revises 
"offshore  bank  accounts"  by 
substituting  "financial"  for  "bank",  to 
ensure  that  the  enhancement  applies  to 
conduct  involving  similar  kinds  of 
accounts,  consistent  with  language  in 
§  2Sl .  1  (Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  fiom 
Unlawful  Activity).  A  similar  revision  is 
madein§2Bl.l. 

6.  Amendment:  Section  2B5. 1(b)(2)  is 
amended  by  inserting  "(A)"  after 
"defendant";  and  by  striking  ",  and  the 
offense  level  as  determined  above  is  less 
than  15,  increase  to  level  15."  and 
inserting  ";  or  (B)  controlled  or 
possessed  (i)  coimterfeiting  paper 
similar  to  a  distinctive  paper;  or  (ii)  a 
feature  or  device  essentially  identical  to 
a  distinctive  counterfeit  deterrent, 
increase  by  2  levels.". 

Section  2B5.1(b)  is  amended  by 
redesignating  subdivisions  (3)  and  (4)  as 
subdivisions  (4)  and  (5).  respectively; 


and  by  inserting  after  subdivision  (2)  the 
following: 

"(3)  If  subsection  (b)(2)(A)  applies, 
and  the  offense  level  determined  under 
that  subsection  is  less  than  level  15, 
increase  to  level  15.". 

The  Commentary  to  §  2B5.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "A"  after  "474". 

The  Commentary  to  §  2B5.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  1  and  inserting  the 
following; 

"1.  Definitions. — For  purposes  of  this 
guideline: 

'Distinctive  coimterfeit  deterrent'  and 
'distinctive  paper'  have  the  meaning 
given  those  terms  in  18  U.S.C. 
474A(c)(2)  and  (1),  respectively. 

'United  States'  means  each  of  the  fifty 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands^  Guam,  the 
Northern  Mariana  Islands,  and 
American  Samoa". 

The  Commentary  to  §  2B5.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  inserting  "Applicability  to 
Couj[iterfeit  Bearer  Obligations  of  the 
United  States. — "  before  "This 
guideline". 

The  Commentary  to  §  2B5.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4  and  inserting  the 
following: 

"4.  Inapplicability  to  Certain 
Obviously  Counterfeit  Items. — 
Subsection  (b)(2)(A)  does  not  apply  to 
persons  who  produce  items  that  are  so 
obviously  counterfeit  that  they  are 
unlikely  to  be  accepted  even  if  subjected 
to  only  minimal  scrutiny.". 

The  Commentary  to  §  2B5.1  captioned 
"Background"  is  amended  by  striking 
"(b)(3)"  and  insertiM  "(b)(4)". 

Reason  for  Amendment:  The 
frequency  of  counterfeiting  offenses  has 
increased  significantly  since  1995  due 
to  the  increasing  affordability  and 
availability  of  personal  computers  and 
digital  printers.  This  amendment 
addresses  concerns  raised  by  the 
Department  of  the  Treasury  and  the 
United  States  Secret  Service  regarding 
both  the  operation  of,  and  the  penalties 
provided  by,  §2B5.1  (Offenses  Involving 
Coimterfeit  Bearer  Obligations  of  the 
United  States).  The  amendment 
increases  penalties  for  counterfeiting 
activity  in  two  ways. 

First,  the  amendment  adds  a  two-level 
enhancement  for  manufacturing,  in 
addition  to  the  minimum  offense  level 
of  level  15  for  manufacturing.  This 
change  will  ensure  some  degree  of 
additional  pimishment  for  all  offenders 
who  engage  in  manufacturing  activity. 

Second,  the  amendment  adds  a  two- 
level  enhancement  (which  would  apply 
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alternatively  to  the  manufacturing 
enhancement)  if  the  offense  involved 
possessing  or  controlling  (1)  paper  that 
is  similar  to  a  distinctive  paper  used  by 
the  United  States  for  its  currency, 
obligations,  or  securities;  or  (2)  a  feature 
or  device  that  is  essentially  identical  to 
a  distinctive  counterfeit  deterrent  used 
by  the  United  States  for  its  ciurency, 
obligations,  or  securities.  This 
enhancement  is  justified  because  of  the 
higher  statutory  maximum  penalties 
under  18  U.S.C.  474A  (i.e..  a  term  of 
imprisonment  of  up  to  25  years 
compared  to  10, 15.  and  20  years  for 
other  counterfeiting  offenses).  In 
addition,  use  of  paper  similar  to 
"distinctive  paper"  and  use  of  features 
and  devices  essentially  identical  to 
"distinctive  coimterfeit  deterrents" 
(both  of  which  are  defined  in  §  2B5.1 
consistendy  with  the  statute)  make  the 
counterfeit  item  more  passable  and  the 
offense  more  sophisticated. 

In  addition,  the  amendment  deletes 
the  language  in  the  commentary  of 
§  2B5.1  that  suggests  that  the 
manufacturing  adjustment  does  not 
apply  if  the  defendant  "merely 
photocopies".  That  commentary  was 
intended  to  make  the  manufacturing 
minimum  offense  level  of  level  15 
inapplicable  to  notes  that  are  so 
obviously  counterfeit  that  they  are 
imlikely  to  be  accepted.  Particidarly 
with  the  advent  of  digital  technology,  it 
cannot  be  said  that  photocopying 
necessarily  produces  a  note  so 
obviously  counterfeit  as  to  be 
impassible. 

7.  Amendment:  Section  2C1.3  is 
amended  in  the  tide  by  adding  "; 
Payment  or  Receipt  of  Unauthorized 
Compensation"  after  "Interest". 

Section  2C1.3  is  amended  by  adding 
after  subsection  (b)  the  following: 

"  (c)  Cross  Reference. 

(1)  If  the  offense  involved  a  bribe  or 
gratuity,  apply  §2Cl.l  (Offering,  Giving, 
Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official  Right) 
or  §  2C1.2  (Offering,  Giving,  Soliciting. 
or  Receiving  a  Gratuity),  as  appropriate, 
if  the  residting  offense  level  is  greater 
than  the  offense  level  determined 
above.". 

The  Commentary  to  §  2C1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  ",  209, 1909"  after  "208". 

The  Commentary  to  §  2C1.3  captioned 
"Application  Note"  is  amended  in  Note 
1  by  inserting  "Abuse  of  Position  of 
Trust.—"  before  "Do  not". 

The  Commentary  to  §  2C1.3  is 
amended  by  striking  the  background. 

Chapter  Two,  Part  C  is  amended  by 
striking  §  2C1.4  and  its  accompanying 
commentary.  Section  8C2.1(a)  is 
amended  by  striking  "2C1.4,". 


Reason  for  Amendment:  The 
amendment  (1)  consolidates  §§  2C1.3 
(Conflict  of  Interest)  and  2C1.4 
(Payment  or  Receipt  of  Unauthorized 
Compensation)  covering  pajrments  to 
obtain  public  office,  to  promote  ease  of 
application;  and  (2)  adds  a  cross 
reference  in  §  2B1.1  (Theft,  Property 
Destruction,  and  Fraud)  to  §  2C1.1 
(Offering.  Giving.  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right)  and  §  2C1.2 
(Offering,  Giving.  Soliciting,  or 
Receiving  a  Gratuity)  to  accoimt  for 
aggravating  conduct  often  occurring  in 
offenses  involving  the  unlawful 
supplementation  of  the  salary  of  various 
federal  officials  and  employees 
committed  in  violation  of  18  U.S.C.  209. 

The  amendment  simplifies  guideline 
operation  by  consolidating  §§  2C1.3  and 
2C1.4.  Consolidation  is  appropriate 
because  the  gravamen  of  the  offenses 
covered  by  §§  2C1.3  and  2C1.4  is 
similar:  unauthorized  receipt  of  a 
payment  in  respect  to  an  official  act. 
The  cross  reference  to  §  2C1.1  or  §  2C1.2 
was  added  by  this  amendment  because 
the  cases  to  which  these  guidelines 
apply  usually  involve  a  conflict  of 
interest  offense  that  is  associated  with  a 
bribe  or  gratuity. 

8.  Amendment:  Section  2D1. 1(b)(5) 
through  (7).  Notes  20  and  21  of  the 
Commentary  to  §  2D1.1  captioned 
"Application  Notes",  the  ninth  and 
tenth  paragraphs  of  the  Commentary  to 
§2Dl.l  captioned  "Backgroimd".  and 
§  2D1.10.  effective  December  16.  2001 
(see  USSC  Guidelines  Manual 
Supplement  to  the  2000  Supplement  to 
Appendix  C,  Amendment  608),  are 
repromulgated  with  the  following 
changes: 

Section  2Dl.l(b)  is  amended  by 
striking  subdivision  (5);  by 
redesignating  subdivisions  (6)  and  (7)  as 
subdivisions  (5)  and  (6),  respectively;  by 
redesignating  subdivisions  (5)(A)  and 
(5)(B).  as  redesignated  by  this 
amendment,  as  subdivisions  (5)(B)  and 
(5)(C),  respectively;  and  by  inserting 
before  subdivision  (5)(B),  as 
redesignated  by  this  amendment,  the 
following: 

"(A)  lithe  offense  involved  (i)  an 
unlawful  discharge,  emission,  or  release 
into  the  environment  of  a  hazardous  or 
toxic  substance;  or  (ii)  the  unlawful 
transportation,  treatment,  storage,  or 
disposal  of  a  hazardous  waste,  increase 
by  2  levels.". 

Section  2Dl. 1(b)(5)(B),  as 
redesignated  by  this  amendment,  is 
amended  by  striking  "subsection 
(b)(6)(B)"  and  inserting  "subdivision 
(C)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 


striking  Note  20  and  inserting  the 
following: 

"20.  Hazardous  or  Toxic 
Substances." — Subsection  (b)(5)(A) 
applies  if  the  conduct  for  which  the 
defendant  is  accountable  under  §  lBl.3 
(Relevant  Conduct)  involved  any 
discharge,  emission,  release, 
transportation,  treatment,  storage,  or 
disposal  violation  covered  by  the 
Resource  Conservation  and  Recovery 
Act.  42  U.S.C.  §  6928(d);  Uie  Federal 
Water  Pollution  Control  Act.  33  U.S.C. 
1319(c);  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  42 
U.S.C.  §  9603(b);  or  49  U.S.C.  §  5124 
(relating  to  violations  of  laws  and 
regulations  enforced  by  the  Department 
of  Transportation  with  respect  to  the 
transportation  of  hazardous  material).  In 
some  cases,  the  enhancement  under 
subsection  (b)(5)(A)  may  not  account 
adequately  for  the  seriousness  of  the 
environmental  harm  or  other  threat  to 
public  health  or  safety  (including  the 
health  or  safety  of  law  enforcement  and 
cleanup  personnel).  In  such  cases,  an 
upward  departure  may  be  warranted. 
Additionally,  in  determining  the 
amount  of  restitution  under  §  5E1.1 
(Restitution)  and  in  fashioning 
appropriate  conditions  of  probation  and 
supervision  under  §§  5B1.3  (Conditions 
of  Probation)  and  5D1.3  (Conditions  of 
Supervised  Release),  respectively,  any 
costs  of  environmental  cleanup  and 
harm  to  individuals  or  property  shall  be 
considered  by  the  court  in  cases 
involving  the  manufacture  of 
amphetamine  or  methamphetamine  and 
should  be  considered  by  the  court  in 
cases  involving  the  manufacture  of  a 
controlled  substance  other  than 
amphetamine  or  methamphetamine.  See 
21  U.S.C.  853(q)  (mandatory  restitution 
for  cleanup  costs  relating  to  the 
manufacture  of  amphetamine  and 
methamphetamine) . ". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  21(A)  by  stiiking  "(b)(6)"  and 
inserting  "(b)(5)(B)  or  (C)";  by  striking 
"may  consider  factors  such  as  the 
following"  and  inserting  "shall  include 
consideration  of  the  following  factors"; 
by  striking  "or"  after  "at  the 
laboratory."  and  inserting  "and";  by 
striking  "or"  after  "disposed."  and 
inserting  "and";  by  striking  "or"  after 
"the  offense"  and  inserting  "and";  by 
striking  "amphetamine  or 
methamphetamine";  and  by  inserting 
"whether  the  laboratory  is  located"  ^er 

4I_  It 

Tne  Commentary  to  §2Dl.l  captioned 
"Application  Notes"  is  amended  in 
Note  21(B)  by  stiiking  "(b)(6)(B)"  and 
inserting  "(b)(5)(C)". 
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The  Commentary  to  §  2D  1.1  captioned 
"Background"  is  amended  in  the  ninth 
paragraph  by  inserting  "(A)"  after 
"(b)(5)";  and  in  the  tenth  paragraph  by 
striking  "Subsection  (b)(6)  implements" 
and  inserting  "SubsectionS'(b)(5)(B)  and 
(C)  implement,  in  a  broader  form,";  and 
by  striking  "878"  and  inserting  "310". 

The  Commentary  to  §  2D1.10 
captioned  "Application  Note"  is 
amended  in  Note  1  by  striking  "may 
consider  factors  such  as  the  following" 
and  inserting  "shall  include 
consideration  of  the  following  factors"; 
by  striking  "or"  after  "at  the 
laboratory."  and  inserting  "and";  by 
striking  "or"  after  "disposed,"  and 
inserting  "and";  by  striking  "or"  after 
"the  offense"  and  inserting  "and";  by 
striking  "amphetamine  or 
methamphetamine";  and  by  inserting 
"whether  the  laboratory  is  located"  after 
e.g.,  . 

The  Commentary  to  §  2D1.10 
captioned  "Background"  is  amended  by 
striking  "878"  and  inserting  "310". 

Reason  for  Amendment:  The 
Commission  promulgated  an  emergency 
amendment  addressing  the  directive  in 
section  102  (the  "substantial  risk 
directive")  of  the  Methamphetamine 
Anti -Proliferation  Act  of  2000,  Pub.  L. 
10&-310  (the  "Act"),  with  an  effective 
date  of  December  16,  2000.  (See  USSC 
Guidelines  Manual  Supplement  to  the 
2000  Supplement  to  Appendix  C. 
Amendment  608.)  This  amendment 
repromulgates  the  emergency 
amendment,  with  modifications,  as  a 
permanent  amendment. 

The  substantial  risk  directive  instructs 
the  Commission  to  amend  the  federal 
sentencing  guidelines  with  respect  to 
any  offense  relating  to  the  manufacture, 
attempt  to  manufactiire,  or  conspiracy  to 
manufacture  amphetamine  or 
methamphetamine  in  (1)  the  Controlled 
Substances  Act,  21  U.S.C.  801-90;  (2) 
the  Controlled  Substances  Import  and 
Export  Act,  21  U.S.C.  951-71;  or  (3)  the 
Maritime  Drug  Law  Enforcement  Act,  46 
U.S.C.  App.  1901-04. 

The  Act  requires  the  Commission,  in 
carrying  out  the  substantial  risk 
directive,  to  provide  the  followrlng 
enhancements — 

(A)  if  the  offense  created  a  substantial 
risk  of  harm  to  human  life  (other  than 
a  life  described  in  subparagraph  (B))  or 
the  enviromnent.  increase  the  base 
offense  level  for  the  offense — 

(i)  by  not  less  than  3  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act;  or 

(ii)  if  the  resiUting  base  offense  level 
after  an  increase  under  clause  (i)  would 
be  less  than  level  27,  to  not  less  than 
level  27;  or 


(B)  if  the  offense  created  a  substantial 
risk  of  harm  to  the  life  of  a  minor  or 
incompetent,  increase  the  base  offense 
level  for  the  offense — 

(i)  by  not  less  than  6  offense  levels 
above  the  applicable  level  in  effect  on 
the  date  of  the  enactment  of  this  Act;  or 

(ii)  if  the  resulting  base  offense  level 
after  an  increase  under  clause  (i)  would 
be  less  than  level  30,  to  not  less  than 
level  30. 

The  emergency  amendment  provided 
enhancements  in  §§  2D1.1  (Unlawful 
Manufacturing.  Importing,  Exporting,  or 
Trafficking  (Including  Possession  with 
Intent  to  Commit  These  Offenses); 
Attempt  or  Conspiracy)  and  2D1.10 
(Endangering  Human  Life  While 
Illegally  Manufacturing  a  Controlled 
Substance)  that  also  apply  in  the  case  of 
an  attempt  or  a  conspiracy  to 
manufacture  amphetamine  or 
methamphetamine.  The  amendment  did 
not  amend  §  2Dl.ll  (Unlawfully 
Distributing.  Importing.  Exporting  or 
Possessing  a  Listed  Chemical;  Attempt 
or  Conspiracy)  or  §  2D  1.1 2  (Unlawful 
Possession,  Manufacture,  Distribution, 
or  Importation  of  Prohibited  Flask  or 
Equipment).  Although  offenses  that 
involve  the  manufacture  of 
amphetamine  or  methamphetamine  also 
are  referenced  in  Appendix  A  (Statutory 
Index)  to  §§  2D1.11  and  2D1.12.  the 
cross  references  in  these  guidelines, 
which  apply  if  the  offense  involved  the 
manufecture  of  a  controlled  substance, 
will  result  in  application  of  §  2D1.1  and 
accordingly,  the  enhancements. 

The  basic  stnictxire  of  the  emergency 
amendment  to  §§  2D1.1  and  2D1.10 
tracked  the  structiire  of  the  substantial 
risk  directive.  Accordingly,  in  §  2D1.1, 
the  amendment  provided  a  three-level 
increase  and  a  minimum  offense  level  of 
level  27  if  the  offense  (1)  involved  the 
manufacture  of  amphetamine  or 
methamphetamine;  and  (2)  created  a 
substantial  risk  of  harm  either  to  human 
life  or  the  enviroimient.  For  offenses 
that  created  a  substantial  risk  of  harm  to 
the  life  of  a  minor  or  an  incompetent, 
the  amendment  provided  a  six-level 
increase  and  a  minimum  offense  level  of 
level  30. 

However,  the  structure  of  the 
emergency  amendment  to  §  2D1.10 
differed  from  the  structure  of  the 
emergency  amendment  to  §  2D1.1  with 
respect  to  the  first  prong  of  the 
enhancement  (regarding  substantial  risk 
of  harm  to  hiiman  life  or  to  the 
environment).  Specifically,  the  . 
emergency  amendment  provided  a 
three-level  increase  and  a  minimum 
offense  level  of  level  27  if  the  offense 
involved  the  manufacture  of 
amphetamine  or  methamphetamine 
without  making  application  of  the 


enhancement  dependent  upon  whether 
the  offense  also  involved  a  substantial 
risk  of  either  harm  to  human  life  or  the 
environment.  Consideration  of  whether 
the  offense  involves  a  substantial  risk  of 
harm  to  hiiman  life  also  is  unnecessary 
because  §  2D1.10  applies  only  to 
convictions  under  21  U.S.C.  858.  and 
the  creation  of  a  substantial  risk  of  harm 
to  human  life  is  an  element  of  an  offense 
under  21  U.S.C.  858.  Therefore,  the  base 
offense  level  already  takes  into  account 
the  substantial  risk  of  harm  to  human 
life.  Consideration  of  whether  the 
offense  involved  a  substantial  risk  of 
harm  to  the  enviroimient  was 
unnecessary  because  the  directive 
predicated  application  of  the 
enhancement  on  substantial  risk  of 
harm  either  to  human  life  or  to  the 
environment,  and  the  creation  of  a 
substantial  risk  of  harm  to  human  life 
necessarily  is  taken  into  account  as  an 
element  of  the  offense. 

Neither  the  substantial  risk  directive 
nor  any  statutory  provision  defines 
"substantial  risk  of  harm."  Based  on  an 
analysis  of  relevant  case  law  that 
interpreted  "substantial  risk  of  harm." 
the  emergency  amendment  provided 
commentary  setting  forth  factors  that 
may  be  relevant  in  determining  whether 
a  particular  offense  created  a  substantial 
risk  of  harm.  The  definition  of 
"incompetent"  was  modeled  after 
several  state  statutes. 

This  permanent  amendment  re- 
promulgates,  with  modifications,  the 
emergency  amendment  regarding  the 
substantial  risk  directive.  This 
amendment  differs  from  the  emergency 
amendment  in  several  respects:      * 

First,  in  §  2D1.1,  this  amendment 
treats  the  existing  specific  offense 
characteristic  in  §  2Dl.  1(b)(5).  relating 
to  a  two-level  enhancement  for 
environmental  violations  occurring  in 
the  course  of  a  drug  trafficking  offense, 
as  an  alternative  to  the  three-level 
enhancement  for  substantial  risk  of 
harm  to  human  life  or  the  environment 
This  portion  of  the  amendment  is  in 
response  to  an  issue  related  to  the 
substantial  risk  directive  regarding  how 
to  implement  it  in  a  manner  consistent 
with  the  earlier  environmental  hazard 
directive  in  section  303  of  the 
Comprehensive  Methamphetamine 
ContiDl  Act,  Pub.  L.  104-237.  The 
emergency  amendment  made  the 
enhancements  cumulative.  However, 
this  permanent  amendment  makes  the 
new  guideline  provision  alternative 
with  the  pre-existing  enhancement  for 
environmental  hazards  in  §2Dl.l. 

Second,  in  §  2D1.1,  this  amendment 
lists  fo\ir  factors  that  the  court  "shall", 
as  opposed  to  "may",  consider  to 
determine  whether  subsection  (b)(6)(A) 
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or  (B)  applies.  Similarly,  in  §2D1.10, 
this  amendment  lists  four  factors  the 
,  court  "shall"  consider  to  determine 
whether  subsection  (b)(1)(B)  applies. 
The  hst  of  four  factors  was  identified  by 
the  Commission  to  assist  the  courts  in 
defining  the  meaning  of  "substantial 
risk  of  harm"  for  offenses  related  to  the 
production  and  trafficking  of  precursor 
chemicals  and  the  manufacture  of 
anaiphetamine  and  methamphetamine. 

Third,  in  §  2D1.1,  this  amendment 
provides  that  the  court  (1)  shall  consider 
any  costs  of  environmental  cleanup  and 
harm  to  individuals  and  property  in 
cases  involving  the  manufacture  of 
amphetamine  or  methamphetamine  in 
determining  the  amount  of  restitution 
imder  §  5E1.1  (Restitution)  and  in 
fashioning  appropriate  conditions  of 
probation  and  supervision  under 
§§5Bl.3  (Conditions  of  Probation)  and 
5D1.3  (Conditions  of  Supervised 
Release),  and  (2)  should  consider  such 
costs  and  harms  in  cases  involving  the 
manufacture  of  a  controlled  substance 
other  than  amphetamine  or 
methamphetamine. 

The  amendment  also  makes  a  minor 
technical  change  in  the  backgroiwd 
commentary. 

9.  Amendment:  The  subdivision 
captioned  "LSD,  PCP,  and  Other 
Schedule  I  and  II  Hallucinogens  (and 
their  immediate  precursors)*"  of  the 
Drug  Equivalency  Tables  of  Note  10  of 
the  Commentary  to  §  2D1.1  captioned 
"Application  Notes",  effective  May  1, 
2001  (see  USSC  Guidelines  Manual 
Supplement  to  the  2000  Supplement  to 
Appendix  C  Amendment  609),  is 
repromulgated  without  change. 

Reason  for  Amendment:  This 
amendment  repromulgates  (as  a 
permanent  amendment)  without  change 
the  emergency  amendment  previously 
promulgated  that  addressed  the 
directive  in  section  3664  of  the  Ecstasy 
Anti-Proliferation  Act  of  2000,  Pub.  L. 
106-310  (the  "Act").  (See  USSC 
Guidelines  Manual  Supplement  to  the 
2000  Supplement  to  Appendix  C, 
Amendment  609).  That  directive 
instructs  the  Commission  to  provide 
increased  penalties  for  the  manufacture, 
importation,  exportation,  or  trafficking 
of  "Ecstasy".  The  directive  specifically 
requires  the  Commission  to  increase  the 
base  offense  level  for  3,4- 
Methylenedioxymethamphetamine 
(MDMA),  3,4- 

Methylenedioxyamphetamine  (MDA), 
3 ,4-Methylenedioxy-N- 
ethylamphetamine  (MDEA), 
Paramethoxymethamphetamine  (PMA), 
and  any  other  controlled  substance  that 
is  marketed  as  "Ecstasy"  and  that  has 
either  a  chemical  structure  similar  to 
MDMA  or  an  effect  on  the  central 


nervous  system  substantially  similar  to 
or  greater  than  MDMA. 

The  amendment  addresses  the 
directive  by  amending  the  Drug 
Equivalency  Tables  in  §  2D1.1, 
Application  Note  10,  to  increase 
substantially  the  marihuana 
equivalencies  for  the  specified 
controlled  substances,  which  has  the 
effect  of  substantially  increasing  the 
penalties  for  offenses  involving 
"Ecstasy".  The  new  penalties  for 
"Ecstasy"  trafficking  provide  penalties 
which,  gram  for  gram,  are  more  severe 
than  those  for  powder  cocaine.  Under 
the  Drug  Equivalency  Tables,  one  gram 
of  powder  cocaine  has  a  marihuana 
equivalency  of  200  grams.  This 
amendment  sets  the  marihuana 
equivalency  for  one  gram  of  "Ecstasy"  at 
500  grams. 

There  is  a  combination  of  reasons 
why  the  Commission  has  substantially 
increased  the  penalties  in  response  to 
the  congressional  directive.  Much 
evidence  received  by  the  Commission 
indicated  that  "Ecstasy"  (1)  has 
powerful  pharmacological  effects;.  (2) 
has  the  capacity  to  cause  lasting 
physical  harms,  including  brain 
damage:  and  (3)  is  being  abused  by 
rapidly  increasing  numbers  of  teenagers 
and  young  adidts.  Indeed,  the  market  for 
"Ecstasy"  is  overwhelmingly  comprised 
of  persons  under  the  age  of  25  years. 

The  Commission  considered  whether 
the  penalty  levels  for  "Ecstasy"  should 
be  set  at  the  same  levels  as  for  heroin 
(one  gram  of  heroin  has  a  marihuana 
equivalency  of  1000  grams)  and  decided 
that  somewhat  lesser  penalties  were 
appropriate  for  "Ecstasy"  for  a  number 
of  reasons:  (1)  The  potential  for 
addiction  is  greater  with  heroin;  (2) 
heroin  distribution  often  involves 
violence  while,  at  this  time,  violence  is 
not  reported  in  "Ecstasy"  markets;  (3) 
because  heroin  is  a  narcotic  and  is  often 
injected,  the  risk  of  death  from  overdose 
is  much  greater  than  for  "Ecstasy";  and 
(4)  because  heroin  is  often  injected, 
there  are  more  secondary  heailth 
consequences,  such  as  infections  and 
the  transmission  of  the  human 
immunodeficiency  virus  (HIV)  and 
hepatitis  than  for  "Ecstasy". 

Finally,  based  on  information   ■ 
regarding  "Ecstasy"  trafficking  patterns, 
the  penalty  levels  chosen  are 
appropriate  and  sufficient  to  target 
serious  and  high-level  traffickers  and  to 
provide  appropriate  punishment, 
deterrence,  and  incentives  for 
cooperation.  The  penalty  levels  chosen 
for  "Ecstasy"  offenses  provide  five  year 
sentences  for  serious  traffickers  (those 
whose  relevant  conduct  involved 
approximately  800  pills)  and  ten  year 
sentences  for  high-level  traffickers 


(those  whose  relevant  conduct  involved 
approximately  8,000  pills). 

10.  Amendment:  Section  2Dl. 1(b)(4) 
is  amended  by  inserting  "amphetamine 
or"  before  "methamphetamine"  each 
place  it  appears. 

The  Commentary  to  §  2D1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting '";  49  U.S.C.  46317(b)"  after 
"960(a),  (b)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  19  by  inserting  "amphetamine  or" 
before  "methamphetamine". 

Appendix  A  (Statutory  Index),  as 
amended  by  amendment  5,  is  further 
amended  by  inserting  after  the  line 
referenced  to  49  U.S.C.  46317(a)  the 
following  new  libe: 

"49  U.S.C.  46317(b)     2D1.1". 

The  sixth  entry,  relating  to 
Amphetamine  and  Amphetamine 
(actual),  in  each  of  subdivisions  (1) 
through  (14)  of  section  2Dl.l(c),  Note 
(B)  of  the  "*Notes  to  Drug  Quantity 
Table"  in  §  2Dl.l(c),  Note  9  of  the 
Commentary  to  §  2D1.1  captioned 
"Application  Notes",  and  the 
subdivision  captioned  "Cocaine  and 
Other  Schedule  I  ajid  11  Stimulants  (and 
their  immediate  precursors)*"  of  the 
Drug  Equivalency  Tables  in  Note  10  of 
the  Commentary  to  §  2D1.1  captioned 
"Application  Notes",  effective  May  1, 
2001  (see  USSC  Guidelines  Manual 
Supplement  to  the  2000  Supplement  to 
Appendix  C  Supplement,  Amendment 
610),  are  repromulgated  with  the 
following  change: 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Cocaine 
and  Other  Schedule  I  and  II  Stimulants 
(and  their  immediate  precursors)*"  by 
striking  "1  gm  of  Dextroamphetamine  = 
200  gm  of  marihuana". 

Reason  for  Amendment:  This 
amendment  repromulgates  as  a 
permanent  amendment  the  emergency 
amendment  previously  promulgated  to 
implement  the  directive  in  section  3611 
of  the  Methamphetamine  Anti- 
Proliferation  Act  of  2000,  Pub.  L.  106- 
310  (the  "Act"),  which  directs  the 
Commission  to  provide  increased 
guideline  penalties  for  amphetamine 
offenses  such  that  those  penalties  are 
comparable  to  the  base  offense  level  for 
methamphetamine  offenses.  The 
directive  provided  the  Commission 
emergency  amendment  authority.  {See 
USSC  Guidelines  Manual  Supplement 
to  the  2000  Supplement  to  Appendix  C, 
Amendment  610.) 

This  amendment  revises  §  2D  1.1  to 
include  amphetamine  in  the  Drug 
Quantity  Table  in  §  2D1.1  (Unlawful 
Manufacturing,  Importing,  Exporting,  or 


Federal  Register / Vol.  66,  No.  109 / Wednesday,  June  6,  2001 /Notices 


30549 


Trafficking  (Including  Possession  with 
Intent  to  Commit  These  Offenses); 
Attempt  or  Conspiracy).  This 
amendment  also  treats  amphetamine 
and  methamphetamine  identically,  at  a 
1:1  ratio  (i.e.,  the  same  quantities  of 
amphetamine  and  methamphetamine 
will  result  in  the  same  base  offense 
level)  because  of  the  similarities  of  the 
two  substances.  Specifically, 
amphetamine  and  methamphetamine  (1) 
are  chemically  similar;  (2)  are  produced 
by  a  similar  method  and  are  trafficked 
in  a  similar  manner;  (3)  share  similar 
methods  of  use;  (4)  affect  the  same  parts 
of  the  brain;  and  (5)  have  similar 
intoxicating  effects.  The  amendment 
also  distinguishes  between  pure 
amphetamine  (i.e.,  amphetamine 
(actual))  and  amphetamine  mixtvire  in 
the  same  manner,  and  at  the  same 
quantities,  as  pure  methamphetamine 
(i.e.,  methamphetamine  (actual))  and 
methamphetamine  mixture, 
respectively.  The  Commission 
determined  that  the  1:1  ratio  is 
appropriate  given  the  similarity  of  these 
two  controlled  substances. 

This  amendment  differs  fe-om  the 
emergency  amendment  in  that  it  also  (1) 
amends  §  2D1. 1(b)(4)  to  make  the 
enhancement  for  the  importation  of 
methamphetamine  applicable  to 
amphetamine  offenses  as  well,  and 
makes  a  conforming  change  in  the 
commentary  to  §  2D1.1  in  Application 
Note  19;  (2)  deletes  as  unnecessary  the 
marihuana  equivalency  for 
dextroamphetamine  in  the  Drug 
Equivalency  Tables  in  §  2D1.1;  and  (3) 
amends  Appendix  A  (Statutory  Index) 
to  refer  a  new  offense  at  49  U.S.C. 
46317(b),  (prohibiting  transportation  of 
controlled  substances  by  aircraft)  to 
§2D1.1. 

11.  Amendment:  Section  2Dl. 1(c)(1) 
is  amended  by  striking  the  period  after 
"Hashish  Oil"  and  inserting  a  semi- 
colon; and  by  adding  at  the  end  the 
following:  "30,000,000  units  or  more  of 
Schedule  I  or  n  Depressants;  1,875,000 
imits  or  more  of  Flunitrazepam.". 

Section  2D1. 1(c)(2)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  10,000,000  but  less  than 
30,000,000  units  of  Schedule  I  or  II 
Depressants;  At  least  625,000  but  less 
than  1,875,000  units  of  Flunitrazepam.". 

Section  2Dl. 1(c)(3)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  3,000.000  but  less  than  10,000,000 
units  of  Schedule  I  or  II  Depressants;  At 
least  187,500  but  less  than  625,000  imits 
of  Flunitrazepam.". 


Section  2D1. 1(c)(4)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  1,000,000  but  less  than  3,000,000 
units  of  Schedule  I  or  II.  Depressants;  At 
least  62,500  but  less  than  187,500  units 
of  Flunitrazepam.". 

Section  2Dl.  1(c)(5)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  700,000  but  less  than  1,000,000 
units  of  Schedule  I  or  II  Depressants;  At 
least  43,750  but  less  than  62,500  units 
of  Flimitrazepam.". 

Section  2D1. 1(c)(6)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  400,000  but  less  than  700,000  units 
of  Schedule  I  or  II  Depressants;  At  least 
25,000  but  less  than  43,750  units  of 
Flunitrazepam.". 

Section  2D1. 1(c)(7)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  100,000  but  less  than  400,000  units 
of  Schedule  I  or  II  Depressants;  At  least 
6,250  but  less  than  25,000  units  of 
Flunitrazepam.". 

Section  2Dl.  1(c)(8)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon;  and  by 
adding  at  the  end  the  following:  "At 
least  80,000  but  less  than  100,000  imits 
of  Schedide  I  or  II  Depressants;  At  least 
5,000  but  less  than  6,250  units  of 
Flunitrazepam.". 

Section  2D1. 1(c)(9)  is  amended  by 
striking  the  period  after  "Hashish  Oil" 
and  inserting  a  semi-colon:  and  by 
adding  at  the  end  the  following:  "At 
least  60,000  but  less  than  80,000  units 
of  Schedule  I  or  II  Depressants;  At  least 
3,750  but  less  than  5,000  units  of 
Flunitrazepam.". 

Section  2Dl.l(c)(10)  is  amendedin 
the  line  referenced  to  Schedule  I  or  II 
Depressants  by  striking  "40,000  or 
more"  and  inserting  "At  least  40,000  but 
less  than  60,000";  and  in  the  line 
referenced  to  Flunitrazepam,  by  striking 
"2,500  or  more"  and  inserting  "At  least 
2,500  but  less  than  3,750". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned 
"Flunitrazepam**"  in  the  heading  by 
striking  "**"  after  "Flunitrazepam"; 
and  by  striking  the  following: 

"**  Provided,  that  the  combined 
equivalent  weight  of  flunitrazepam,  all 
Schedule  I  or  11  depressants,  Schedule 
ni  substances,  Schedule  FV  substances, 
and  Schedule  V  substances  shall  not 
exceed  99.99  kilograms  of  marihuana.". 


The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Schedule 
I  or  n  Depressants***"  in  the  heading 
by  striking  "***"  after  "Schedule  I  or  11 
Depressants";  and  by  striking  the 
following: 

"***Provided,  that  the  combined 
equivalent  weight  of  all  Schedule  I  or  II 
depressants,  Schedule  III  substances. 
Schedule  IV  substances  (except 
flunitrazepam),  and  Schedule  V 
substances  shall  not  exceed  59.99 
kilograms  of  marihuana.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  10  in  the  Drug  Equivalency  Tables 
in  the  subdivision  captioned  "Schedule 
III  Substances****"  by  striking 
"Schedule  I  or  II  depressants,"  after 
"Schedule  III  Substances,". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  17  by  striking  "(e.g.,  the  maximum 
offense  level  in  the  Drug  Quantity  Table 
for  flunitrazepam  is  level  20)". 

Reason  for  Amendment:  This 
amendment  implements  the  Hilloiy  ). 
Farias  and  Samantha  Reid  Date-Rape 
Drug  Prohibition  Act  of  2000,  Pub.  L. 
106-172  (the  "Act"),  which  provides 
the  emergency  scheduling  of  gamma 
hydroxybutyric  acid  ("GHB")  as  a 
Schedule  I  controlled  substance  under 
the  Controlled  Substances  Act  when  the 
drug  is  used  illicitly.  The  Act  also 
amended  section  401(b)(1)(C)  of  the 
Controlled  Substances  Act,  21  U.S.C. 
841(b)(1)(C),  and  section  1010(b)(3)  of 
the  Controlled  Substances  Import  and 
Export  Act,  21  U.S.C.  960(b)(3),  to 
provide  penalties  of  not  more  than  20 
years'  imprisonment  for  an  offense  that 
involves  GHB. 

This  amendment  eliminates  the 
maximum  base  offense  level  of  level  20 
in  the  Drug  Quantity  Table  of  §  2D1.1 
(Unlawful  Manufacturing,  Importing, 
Exporting,  or  Trafficking  (Including 
Possession  with  Intent  to  Commit  These 
Offenses);  Attempt  or  Conspiracy)  for 
Schedule  I  and  II  depressants  (including 
GHB).  The  same  change  is  made  with 
respect  to  flimitrazepam.  which,  for 
sentencing  purposes,  is  tied  to  Schedule 
I  and  II  depressants.  The  Commission 
determined  that  increased  penalties  for 
the  more  serious  offenses  involving 
Schedule  I  and  II  depressants  are 
appropriate. 

Corresponding  changes  to  the  Drug 
Equivalency  Tables  in  §  2D1.1  were 
made  for  both  Flunitrazepam  and 
Schedule  I  or  II  depressants  by 
eliminating  the  maximum  marihuana 
equivalency  when  offienses  involving 
these  controlled  substances  also  involve 
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offenses  for  controlled  substances  in 
Schedules  HI.  IV.  or  V. 

12.  Amendment:  Section  2D1. 1(b)(6). 
as  redesignated  by  amendment  8,  is 
amended  by  inserting  "subsection  (a) 
of  after  "(i)-(5)  of;  and  by  striking 
"and  the  offense  level  determined  above 
is  level  26  or  greater". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes",  as  amended  by 
amendments  8. 10,  and  11,  is  hirther 
amended  by  striking  Note  14;  and  by 
redesignating  Notes  15  through  21  as 
Notes  14  through  20,  respectively. 

Section  5C1.2  is  amended  in  the  first 
paragraph  by  striking  "In"  and  inserting 
"(a)  Except  as  provided  in  subsection 
(b),in". 

Section  5C1.2  is  amended  by  inserting 
after  subsection  (a),  as  so  designated  by 
this  amendment,  the  following: 

"(b)  In  the  case  of  a  defendant  (1)  who 
meets  the  criteria  set  forth  in  subsection 
(a);  and  (2)  for  whom  the  statutorily 
required  minimum  sentence  is  at  least 
five  years,  the  offense  level  applicable 
from  Chapters  Two  (Offense  Conduct) 
and  Three  (Adjustments)  shall  be  not 
less  than  level  17.". 

The  Commentary  to  §  5C1.2  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "subdivision"  and 
inserting  "subsection  (a)". 

The  Commentary  to  §  5C1.2  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "subdivisions"  and 
inserting  "subsection  (a)";  and  striking 
"subdivision"  and  inserting  "subsection 
(a)". 

The  Commentary  to  §  5C1.2  captioned 
"Application  Notes"  is  amended  in 
Notes  4  through  7  by  striking 
"subdivision"  each  place  it  appears  and 
inserting  "subsection  (a)". 

Reason  for  Amendment:  This 
amendment  expands  the  eligibility  for 
the  two-level  reduction  in  subsection 
(b)(6)  of  §2D1.1  (Unlawftil 
Manufacturing.  Importing,  Exporting,  or 
Trafficking  (Including  Possession  with 
Intent  to  Commit  These  Offenses); 
Attempt  or  Conspiracy)  for  persons  who 
meet  the  criteria  set  forth  in  §  5C1.2 
(Limitation  on  Applicability  of  Statutory 
Minimum  Sentences  in  Certain  Cases)  to 
include  defendants  with  an  offense  level 
less  than  level  26.  The  Commission 
determined  that  limiting  the 
applicability  of  this  reduction  to 
defendants  with  an  offense  level  of  level 
26  or  greater  is  inconsistent  with  the 
general  principles  underlying  this  two- 
level  reduction  (and  the  related  safety 
valve  provision,  see  18  U.S.C.  3553(f))  to 
provide  lesser  punishment  for  first  time, 
nonviolent  offenders. 

This  amendment  also  establishes  in 
§  5C1.2  a  minimum  offense  level  of  level 
17  for  a  defendant  who  meets  the 


requirements  set  forth  in  §  5C1.2,  and 
for  whom  the  statutorily  required 
minimum  sentence  is  at  least  five  years, 
in  order  to  comply  more  strictly  with 
the  directive  to  the  Commission  at 
section  80001(b)  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  Pub.  L.  103-322. 

13.  Amendment:  The  subdivision 
captioned  "List  I  Chemicals  (relating  to 
the  manufacture  of  amphetamine  or 
methamphetamine)** *****"  in  the 
Drug  Equivalency  Tables  in  Note  10  of 
the  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  and  §2Dl.ll. 
effective  May  1,  2001  (see  USSC 
Guidelines  Manual  Supplement  to  the 
2000  Supplement  to  Appendix  C, 
Amendment  611),  are  repromulgated 
with  the  following  changes: 

Section  2Dl.ll  is  amended  in  the 
heading  to  subsection  (d)(1)  by  striking 
"(d)(1)"  before  "Ephedrine,"  and 
inserting  "(d)". 

Section  2Dl.ll  is  amended  in  the 
heading  to  subsection  (d)(2)  by  striking 
"(d)(2)"  before  "Chemical"  and 
inserting  "(e)". 

Section  2Dl. 11(e)(1).  as  redesignated 
by  this  amendment,  is  amended  by 
striking  the  period  after  "3,4- 
Methylenedioxyphenyl-2-propanone" 
and  inserting  a  semicolon;  and  by 
adding  at  the  end  the  following:  "10,000 
KG  or  more  of  Gamma-butyrolactone.". 

Section  2Dl. 11(e)(2),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  3.000  KG  but  less 
than  10.000  KG  of  Gamma- 
butyrolactone;";  and  in  the  subdivision 
captioned  "List  II  Chemicals"  by 
striking  the  period  after  "Toluene"  and 
inserting  a  semi-colon;  and  by  adding  at 
the  end  the  following:  "376.2  G  or  more 
of  Iodine.". 

Section  2Dl.  11(e)(3),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  1,000  KG  but  less 
than  3,000  KG  of  Gamma- 
butyrolactone;";  and  in  the  subdivision 
captioned  "List  II  Chemicals"  by 
striking  the  period  after  "Toluene"  and 
inserting  a  semi-colon;  and  by  adding  at 
the  end  the  following:  "At  least  125.4  G 
but  less  than  376.2  G  of  Iodine.". 

Section  2D  1.1 1(e) (4),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  700  KG  but  less 
than  1,000  KG  of  Gamma- 
butyrolactone;";  and  in  the  subdivision 
captioned  "List  II  Chemicals"  by 
striking  the  period  after  "Toluene"  and 
inserting  a  semi-colon;  and  by  adding  at 


the  end  the  following:  "At  least  87.8  G 
but  less  than  125.4  G  of  Iodine.". 

Section  2D1. 11(e)(5),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  400  KG  but  less 
than  700  KG  of  Gamma-butyrolactone;"; 
and  in  the  subdivision  captioned  "List 
II  Chemicals"  by  striking  the  period 
after  "Toluene"  and  inserting  a  semi- 
colon; and  by  adding  at  the  end  the 
following:  "At  least  50.2  G  but  less  than 
87.8  G  of  Iodine.". 

Section  2Dl. 11(e)(6),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  100  KG  but  less 
than  400  KG  of  Gamma-butyrolactone;"; 
and  in  the  subdivision  captioned  "List 
II  Chemicals"  by  striking  the  period 
after  "Toluene"  and  inserting  a  semi- 
colon; and  by  adding  at  the  end  the 
following:  "At  least  12.5  G  but  less  than 
50.2  G  of  Iodine.". 

Section  2Dl. 11(e)(7),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  80  KG  but  less  than 
100  KG  of  Gamma-butyrolactone;";  and 
in  the  subdivision  captioned  "List  II 
Chemicals"  by  striking  the  period  after 
"Toluene"  and  inserting  a  semi-colon; 
and  by  adding  at  the  end  the  following: 
"At  least  10  G  but  less  than  12.5  G  of 
Iodine.  ". 

Section  2Dl. 11  (e)(8),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "At  least  60  KG  but  less  than 
80  KG  of  Gamma-butyrolactone;";  and 
in  the  subdivision  captioned  "List  II 
Chemicals"  by  striking  the  period  after 
"Toluene"  and  inserting  a  semi-colon; 
and  by  adding  at  the  end  the  following: 
"At  least  7.5  G  but  less  than  10  G  of 
Iodine.". 

Section  2D1. 11(e)(9).  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following: 

"At  least  40  KG  but  less  than  60  KG 
of  Gamma-butyrolactone;";  and  in  the 
subdivision  captioned  "List  II 
Chemicals"  by  striking  the  period  after 
"Toluene"  and  inserting  a  semi-colon; 
and  by  adding  at  the  end  the  following: 
"At  least  5  G  but  less  than  7.5  G  of 
Iodine.". 

Section  2Dl.ll(e)(10),  as  redesignated 
by  this  amendment,  is  amended  in  the 
subdivision  captioned  "List  I 
Chemicals"  by  adding  at  the  end  the 
following:  "Less  than  40  KG  of  Gamma- 
butyrolactone;";  and  in  the  subdivision 
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captioned  "List  II  Chemicals"  by 
striking  the  period  after  "Toluene"  and 
inserting  a  semi-colon;  and  by  adding  at 
the  end  the  following:  "Less  than  5  G  of 
Iodine.". 

Reason  for  Amendment:  This 
amendment  repromulgates,  with 
additional  changes,  the  emergency 
amendment  previously  promulgated  in 
response  to  the  three-part  directive  in 
section  3651  of  the  Methamphetamine 
Anti-Proliferation  Act  of  2000,  Pub.  L. 
106-310  (the  "Act"),  regarding 
enhanced  punishment  for  trafficking  in 
List  I  chemicals.  (See  Guidelines 
Manual  Supplement  to  the  2000 
Supplement  to  Appendix  C, 
Amendment  611).  That  section  provided 
the  Commission  emergency  amendment 
authority  to  implement  the  directive. 

This  amendment  provides  a  new 
chemical  quantity  table  in  §  2Dl.ll 
(Unlawfully  Distributing,  Importing, 
Exporting  or  Possessing  a  Listed 
Chemical;  Attempt  or  Conspiracy) 
specifically  for  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine  (PPA).  The  table 
ties  the  base  offense  levels  for  these 
chemicals  to  the  base  offense  levels  for 
methamphetamine  (actual)  set  forth  in 
§2D1.1  (Unlawful  Manufacturing, 
Importing.  Exporting,  or  Trafficking 
(Including  Possession  With  Intent  to 
Commit  These  Offenses);  Attempt  or 
Conspiracy),  assuming  a  50  percent 
actual  yield  of  the  controlled  substance 
from  the  chemicals.  (Methamphetamine 
(actual)  is  used  rather  than 
methamphetamine  mixture  because 
ephedrine  and  pseudoephedrine 
produce  methamphetamine  (actual),  and 
PPA  produces  amphetamine  (actual)). 
This  yield  is  based  on  information 
provided  by  the  Drug  Enforcement 
Administration  (DEA)  that  the  typical 
yield  of  these  substances  for  clandestine 
laboratories  is  50  to  75  percent. 

This  new  chemical  quantity  table  has 
a  maximum  base  offense  level  of  level 
38  (as  opposed  to  a  maximum  base 
offense  level  of  level  30  for  all  other 
precursor  chemicals).  Providing  a 
maximum  base  offense  level  of  level  38 
complies  with  the  directive  to  establish 
penalties  for  these  precursors  that 
"correspond  to  the  quantity  of 
controlled  substance  that  reasonably 
could  have  been  manufactured  using  the 
quantity  of  ephedrine, 
phenylpropanolamine,  or 
pseudoephedrine  possessed  or 
distributed."  Additionally,  this 
eliminates  the  six-level  distinction  that 
currently  exists  between  precursor 
chemical  offenses  that  involve  intent  to 
manufacture  amphetamine  or 
methamphetamine  and  such  offenses 
that  also  involve  an  actual  attempt  to 


manufacture  amphetamine  or 
methamphetamine. 

This  amendment  eliminates  the 
Ephedrine  Equivalency  Table  in 
§  2D1.11  and,  in  its  place,  provides  a 
general  rule  for  the  court  to  determine 
the  base  offense  level  in  cases  involving 
multiple  precursors  (other  than 
ephedrine,  pseudoephedrine,  or  PPA) 
by  using  the  quantity  of  the  single 
chemical  resulting  in  the  greatest 
offense  level.  An  upward  departure  is 
provided  for  cases  in  which  the  offense 
level  does  not  adequately  address  the 
seriousness  of  the  offense. 

However,  this  amendment  provides 
an  exception  to  that  general  rule  for 
offenses  that  involve  a  combination  of 
ephedrine,  pseudoephedrine,  or  PPA 
because  these  chemicals  often  are  used 
in  the  same  manufacturing  process.  In  a 
case  that  involves  two  or  more  of  these 
chemicals,  the  base  offense  level  will  be 
determined  using  the  total  quantity  of 
these  chemicals  involved.  The  purpose 
of  this  exception  is  twofold:  (1)  Any  of 
the  three  primary  precursors  in  the  same 
table  can  be  combined  without 
difficulty:  and  (2)  studies  conducted  by 
the  DEA  indicate  that  because  the 
manufacturing  process  for  amphetamine 
is  essentially  identical  to  the 
manufacturing  process  for 
methamphetamine,  there  are  cases  in 
which  the  different  precursors  are 
included  in  the  same  batch  of  drugs.  If 
the  chemical  is  PPA,  amphetamine 
results;  if  the  chemical  is  ephedrine  or 
pseudoephedrine,  methamphetamine 
results. 

The  amendment  also  adds  to  the  Drug 
Equivalency  Tables  in  §2D1.1  a 
conversion  table  for  these  precursor 
chemicals,  providing  for  a  50  percent 
conversion  ratio.  This  is  based  on  data 
from  the  DEA  that  the  actual  yield  fi-om 
ephedrine,  pseudoephedrine,  or  PPA 
typically  is  in  the  range  of  50  to  75 
percent.  The  purpose  of  this  part  of  the 
amendment  is  to  achieve  the  same 
punishment  level  (as  is  achieved  by  the 
first  part  of  this  amendment)  for  an 
offense  involving  any  of  these  precursor 
chemicals  when  such  offense  involved 
the  memufacture  of  amphetamine  or 
methamphetamine  and,  as  a  result,  is 
sentenced  under  §  2D1.1  pursuant  to  the 
cross  reference  in  §  2Dl.ll. 

This  amendment  also  increases  the 
base  offense  level  for  Benzaldehyde, 
Hydriodic  Acid,  Methylamine, 
Nitroethane,  and  Norpseudoephedrine 
by  re-calibrating  these  levels  to  the 
appropriate  quantity  of 
methamphetamine  (actual)  that  could  be 
produced  assuming  a  50  percent  yield  of 
chemical  to  drug  and  retaining  a  cap  at 
level  30.  Previously,  these  chemicals 
had  been  linked  to  methamphetamine 


(mixture)  penalty  levels.  Based  on  a 
study  conducted  by  the  DEA,  ephedrine 
and  pseudoepehdrine  are  the  primary 
precursors  used  to  make 
methamphetamine  in  the  United  States. 
Phenylproponolamine  is  the  primary 
precursor  used  to  make  amphetamine. 
Unlike  the  five  additional  List  I 
chemicals,  the  chemical  structures  of 
ephedrine,  pseudoephedrine,  and  PPA 
are  so  similar  to  the  resulting  drug  (i.e., 
methamphetamine  or  amphetamine) 
that  the  manufacture  of 
methamphetamine  or  amphetamine 
from  ephedrine,  pseudoephedrine,  or 
PPA  is  a  very  simple  one-step  synthesis 
which  anyone  can  perform  using  a 
variety  of  chemical  reagents.  The 
manufacture  of  methamphetamine  or 
amphetamine  from  the  five  additional 
List  I  chemicals  is  a  more  complex 
process  which  requires  a  heightened 
level  of  expertise. 

This  amendment  adds  to  the 
emergency  amendment  in  two  ways. 
First,  it  amends  the  Chemical  Quantity 
Table  in  §  2Dl.ll  to  include  gamma- 
butyrolactone  (GEL),  a  precursor  for 
gamma  hydroxybutyric  acid  (GHB),  as  a 
List  I  chemical.  This  change  is  in 
response  to  the  Hillory  ).  Farias  and 
Samantha  Reid  Date  Rape  Prohibition 
Act  of  2000.  Pub.  L.  106-172.  which 
added  GBL  to  the  list  of  List  1  chemicals 
in  section  401  (b)(1)(C)  of  the  Controlled 
Substances  Act,  21  U.S.C.  841(b)(1)(C). 
Offense  levels  for  GBL  were  established 
in  the  same  manner  as  other  List  I 
chemicals.  The  offense  level  for  a 
specific  quantity  of  GHB  that  can  be 
produced  from  a  given  quantity  of  GBL. 
assuming  a  50  percent  yield,  was 
determined  using  the  Drug  Quantity 
Table  in  §2Dl.l.  From  this  offense 
level,  six  levels  were  subtracted  to 
reflect  the  fact  that  an  attempt  to 
manufacture  is  not  a  required  element  of 
these  offenses  and.  therefore,  they  are 
less  serious  offenses  than  offenses 
covered  by  §2D1.1. 

Second,  the  amendment  adds  iodine 
to  the  Chemical  Quantity  Table  in 
§  2D1.1  in  response  to  a  recent 
classification  of  iodine  as  a  List  II 
chemical.  Iodine  is  used  to  produce 
hydrogen  iodide  which,  in  the  presence 
of  water,  becomes  hydriodic  acid,  a  List 
I  chemical  that  is  a  reagent  used  in  the 
production  of  amphetamine  and 
methamphetamine.  The  penalties  for 
iodine  were  established  based  upon  its 
conversion  to  hydriodic  acid. 

14.  Amendment:  Section  2D1.12  is 
amended  in  the  title  by  inserting 
"Transportation,  Exportation."  after 
"Distribution,";  and  by  striking  "or 
Equipment"  and  inserting  ",  Equipment, 
Chemical,  Product,  or  Material". 
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Section  2D1. 12(a)(1),  (a)(2),  and  (b)(1) 
are  amended  by  inserting  "flask,"  after 
"prohibited"  each  place  it  appears:  and 
by  inserting  ",  chemical,  product,  or 
material"  after  "equipment"  each  place 
it  appears. 

The  Commentary  to  §  2D1.12 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "§  "  before  "843"; 
aAd  by  inserting  ".  864"  after  "(7)". 

The  Commentary  to  §  2D1.12 
captioned  "Application  Notes"  is 
amended  by  striking  the  text  of  Note  1 
and  inserting  the  following: 

"If  the  offense  involved  the  large-scale 
manufactiire,  distribution, 
transportation,  exportation,  or 
importation  of  prohibited  flasks, 
equipment,  chemicals,  products,  or 
material,  an  upward  departiire  may  be 
warranted.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  21  U.S.C.  §  863  the 
following: 

"21  U.S.C.  864-2D1.12". 

Reason  for  Amendment:  This 
amendment  addresses  the  new  offense, 
in  section  423  of  the  Controlled 
Substances  Act,  21  U.S.C.  864,  of 
stealing  or  transporting  across  state  lines 
anhydrous  anunonia  knowing, 
intending,  or  having  reasonable  cause  to 
believe  that  such  anhydrous  ammonia 
will  be  used  to  manufacture  a  controlled 
substance.  This  new  offense,  created  by 
section  3653  of  the  Methamphetamine 
Anti-Proliferation  Act  of  2000,  Pub.  L. 
106-310,  carries  the  statutory  penalties 
contained  in  section  403(d)  of  the 
Controlled  Substances  Act,  21  U.S.C. 
843,  i.e.,  not  more  than  four  years' 
imprisonment  (or  not  more  than  eight 
years'  imprisonment  in  the  case  of 
certain  prior  convictions),  or  not  more 
than  ten  years'  imprisonment  (or  not° 
more  than  20  years'  imprisonment  in 
the  case  of  certain  prior  convictions)  if 
the  offense  involved  the  manufactiire  of 
methamphetamine. 

The  amendment  references  the  new 
offense  to  §  2D1.12  (Unlawful 
Possession,  Manufacture,  Distribution, 
or  Importation  of  Prohibited  Flask  or 
Equipment;  Attempt  or  Conspiracy). 
Reference  to  this  guideline  is 
appropriate  because  the  new  offense  is 
similar  to  other  offenses  that  already  are 
referenced  to  the  guideline  and  have  the 
same  penalty  structure,  such  as  21 
U.S.C.  843(a)(6),  which  among  other 
things,  makes  it  unlawful  to  possess  any 
chemical,  product,  or  material  that  may 
be  used  to  manufacture  a  controlled 
substance.  In  addition,  this  amendment 
expands  the  coverage  of  Application 
Note  1  to  also  apply  to  cases  involving 
the  transportation  and  exportation  of 
prohibited  chemicals,  products,  or 


material.  Finally,  the  amendment  makes 
minor,  non-substantive  changes  to  the 
guideline  in  order  to  fully  incorporate 
the  new  and  existing  offenses. 

15.  Amendment:  Sections  2G1.1. 
2G2.1,  2H4.1,  2H4.2,  and  5E1.1,  and 
each  line  in  Appendix  A  (Statutory 
Index)  referenced  to  18  U.S.C.  241, 
1589,  1590,  1591,  or  1592,  or  to  29 
U.S.C.  1851,  effective  May  1,  2001  (see 
USSC  Guidelines  Manual  Supplement 
to  the  2000  Supplement  to  Appendix  C, 
Amendment  612},  are  repromulgated 
with  the  following  changes: 

Section  5E1. 1(a)(1)  is  amended  by 
inserting  ",  or  21  U.S.C.  853(q)"  after 
"3663A". 

The  Commentary  to  §  5E1.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  inserting  ",  and  21  U.S.C. 
853(q)"  after  "3663A". 

Reason  for  Amendment:  This 
amendment  repromulgates  as  a 
permanent  amendment  the  previously 
promulgated  emergency  amendment  on 
human  trafficking.  (See  USSC 
Guidelines  Manual  Supplement  to  the 
2000  Supplement  to  Appendix  C, 
Amendment  612.)  The  amendment 
implements  the  congressional  directive 
in  section  112(b)  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000,  Pub.  L.  106-386  (the  "Act"). 

The  directive  requires  the 
Commission  to  amend,  if  appropriate, 
the  guidelines  applicable  to  human 
trafficking  (i.e.,  peonage,  involuntary 
servitude,  and  forced  labor)  offenses.  It 
also  requires  the  Commission  to  ensure 
that  the  guidelines  "are  sufficientiy 
stringent  to  deter  and  adequately  reflect 
the  heinous  nature  of  these  offenses."  In 
compliance  with  the  directive,  the 
amendment  (1)  creates  a  new  guideline, 
§  2H4.2  (Willful  Violations  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act);  (2)  refers 
violations  of  four  new  statutes,  18 
U.S.C.  1589  (Forced  Labor),  1590 
(Trafficking  with  Respect  to  Peonage, 
Involuntary  Servitude  or  Forced  Labor), 
1591  (Sex  Trafficking  of  Children  by 
Force,  Fraud  or  Coercion),  and  1592 
(Unlawful  Conduct  with  Respect  to 
Documents  in  Furtherance  of  Peonage, 
Involuntary  Servitude,  or  Forced  Labor) 
to  the  appropriate  guidelines;  and  (3) 
makes  changes,  consistent  with  the 
directive,  which  both  enhance  sentences 
and  reflect  changes  to  three  existing 
statutes:  18  U.S.C.  1581(a)  (Peonage), 

1583  (Enticement  into  Slavery)  and 

1584  (Sale  into  Involuntary  Servitude). 
To  address  this  multi-faceted 

directive,  the  amendment  makes 
changes  to  several  existing  guidelines 
and  creates  a  new  guideline  for  criminal 
violations  of  the  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act. 


Although  the  directive  instructs  the 
Commission  to  amend  the  guidelines 
applicable  to  the  Fair  Labor  Standards 
Act  (29  U.S.C.  201  et.  seq.),  a  criminal 
violation  of  the  Fair  Labor  Standards 
Act  is  only  a  Class  B  misdemeanor.  See 
29  U.S.C.  216.  Thus,  the  guidelines  are 
not  applicable  to  those  offenses. 

The  amendment  references  the  new 
offense  at  18  U.S.C.  1591  to  §  2G1.1 
(Promoting  Prostitution  or  Prohibited 
Sexual  Conduct).  Section  1591  provides 
criminal  penalties  for  a  defendant  who 
participates  in  the  transporting  or 
harboring  of  a  person,  or  who  benefits 
fi-om  participating  in  such  a  venture, 
with  the  knowledge  that  force,  fraud,  or 
coercion  will  be  used  to  cause  that 
person  to  engage  in  a  commercial  sex 
act  or  with  knowledge  that  the  person 
is  not  18  years  old  and  will  be  forced 
to  engage  in  a  conunercial  sex  act. 
Despite  the  statute's  inclusion  in  a 
chapter  of  title  18  devoted  mainly  to 
peonage  offenses,  section  1591  offenses 
are  more  analogous  to  the  offenses 
referenced  to  the  prostitution  guideline. 

Section  1591  cases  alternatively  have 
been  referred  in  Appendix  A  (Statutory 
Index)  to  §  2G2.1  (Sexually  Exploiting  a 
Minor  by  Production  of  Sexually 
Explicit  Visual  or  Printed  Material; 
Custodian  Permitting  Minor  to  Engage 
in  Sexually  Explicit  Conduct; 
Advertisement  for  Minors  to  Engage  in 
Production).  This  has  been  done  in 
anticipation  that  some  portion  of  section 
1591  cases  will  involve  forcing  or 
coercing  children  to  engage  in 
commercial  sex  acts  for  the  purpose  of 
producing  pornography.  Such  offenses, 
as  recognized  by  the  higher  base  offense 
level  at  §  2G2.1,  are  more  serious 
because  they  both  involve  specific  harm 
to  an  individual  victim  and  further  an 
additional  criminal  purpose,  namely, 
commercial  pornography. 

The  amendment  maintains  the  view 
that  §  2H4.1  (Peonage,  Involuntary 
Servitude,  and  Slave  Trade)  continues 
to  be  an  appropriate  tool  for 
determining  sentences  for  violations  of 
18  U.S.C.  1581, 1583,  and  1584.  Section 
2H4.1  also  is  designed  to  cover  offenses 
under  three  new  statutes:  18  U.S.C. 
1589,  1590,  and  1592.  Section  1589 
provides  criminal  penalties  for  a 
defendant  who  provides  or  obtains  the 
labor  or  services  of  another  by  the  use 
of  threats  of  serious  harm  or  physical 
restraint  against  a  person,  or  by  a 
scheme  or  plan  intended  to  make  the 
person  believe  that  physical  restraint  or 
serious  harm  would  result  from  not 
performing  the  labor  or  services.  This 
statute  also  applies  to  defendants  who 
provide  or  obtain  labor  or  services  of 
another  by  abusing  or  threatening  abuse 


Federal  Regigter/Vol.  66,  No.  109 /Wednesday,  June  6,  2001 /Notices 


30553 


of  the  law  or  the  legal  process.  See  18 
U.S.C.  1589. 

Section  1590  provides  criminal 
penalties  for  a  defendant  who  harbors, 
■  transports,  or  is  otherwise  involved  in 
obtaining,  a  person  for  labor  or  services. 
Section  1592  provides  criminal 

Eenalties  for  a  defendant  who 
nowingly  possesses,  destroys,  or 
removes  an  actual  passport,  other 
immigration  document,  or  govenunent 
identification  document  of  another 
person  in  the  course  of  a  violation  of 
§  1581  (peonage),  §  1583  (enticement 
into  slavery),  §  1584  (sale  into 
involuntary  servitude).  §  1589  (forced 
labor),  §  1590  (trafficking  with  respect  to 
these  offenses),  §  1591  (sex  trafficking  of 
children  by  force,  fraud,  or  coercion),  or 
§  1594(a)  (attempts  to  violate  these 
offenses).  Section  1592  also  provides 
criminal  penalties  for  a  defendant  who, 
with  intent  to  violate  §  1581,  §  1583, 
§  1584,  §  1589.  §  1590.  or  §  1591, 
knowingly  possesses,  destroys,  or 
removes  an  actual  passport,  other 
immigration  document,  or  government 
identification  document  of  another 
person.  These  statutes  prohibit  the  types 
of  behaviors  that  traditionally  have  been 
sentenced  under  §  2H4.1. 
The  amendment  provides  an 

,     alternative,  less  punitive  base  offense 
level  of  level  18  for  those  who  violate 
18  U.S.C.  1592,  an  offense  which  limits 
participation  in  peonage  cases  to  the 
destruction  or  wrongful  confiscation  of 
a  passport  or  other  immigration 
document.  This  alternative,  lower  base 
level  reflects  the  lower  statutory 
maximum  sentence  for  section  1592 
offenses  (i.e.,  5  years'  imprisonment). 

Section  2H4. 1(b)(2)  has  been 
expanded  to  provide  a  four-level 
increase  if  a  dangerous  weapon  was 
used  and  a  two-level  increase  if  a 
dangerous  weapon  was  brandished  or 
its  use  was  threatened.  Prior  to  this    . 

i     amendment,  only  actual  use  of  a 

I     dangerous  weapon  was  covered.  This 
change  reflects  the  directive  to  consider 
an  enhancement  for  the  use  or 
threatened  use  of  a  dangerous  weapon. 

1    The  commentary  to  §  2H4.1  is  amended 
to  clarify  that  the  threatened  use  of  a 

^     dangerous  weapon  applies  regardless  of 
whether  a  dangerous  weapon  was 
actually  present. 

The  amendment  also  creates  a  new 
guideline,  §  2H4.2  (Willfiil  Violations  of 
the  Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act),  in  response  to 
the  directive  to  amend  the  guidelines 
applicable  to  such  offenses.  These 
offenses,  which  have  a  statutory 
maximum  sentence  of  one  year 
imprisonment  for  first  offenses  and 
three  years'  imprisonment  for 
subsequent  offenses,  were  not,  prior  to 


this  amendment,  referred  to  any  specific 
guideline.  The  amendment  provides  a 
base  offense  level  of  level  6  in 
recognition  of  the  low  statutory 
maximum  sentences  set  for  these  cases 
by  Congress.  Further,  these  offenses 
typically  involve  violations  of 
regulatory  provisions.  Setting  the  base 
offense  level  at  level  6  provides 
consistency  with  guidelines  for  other 
regulatory  offenses.  See,  e.g..  §§  2N2.1 
(Violations  of  Statutes  and  Regulations 
Dealing  With  Any  Food.  Drug, 
Biological  Product,  Device,  Cosmetic,  or 
Agricultural  Product)  and  2N3.1 
(Odometer  Laws  and  Regulations). 
Subsections  (b)(1),  an  enhancement  for 
bodily  injury,  and  (b)(2).  an 
enhancement  applicable  to  defendants 
who  commit  the  instant  offense  after 
previously  sustaining  a  civil  penalty  for 
similar  misconduct,  have  been 
established  to  respond  to  the  directive 
that  the  Commission  consider 
sentencing  enhancement  for  this 
aggravated  conduct.  This  provision 
addresses  the  Department  of  Justice's 
and  the  Department  of  Labor's  concern 
regarding  the  need  for  enhanced 
penalties  in  cases  involving  prior 
administrative  and  civil  adjudications. 

This  amendment  also  addresses  that 
portion  of  section  112  of  the  Act  that 
amends  chapter  77  of  tide  18.  United 
States  Code,  to  provide  mandatory 
restitution  for  peonage  and  involuntary 
servitude  offenses.  The  amendment 
amends  §  5E1.1  (Restitution)  to  include 
a  reference  to  18  U.S.C.  1593  in  the 
guideline  provision  regarding 
mandatory  restitution. 

By  enactment  of  various  sentencing 
enhancements  and  encouraged  upward 
departures  for  areas  of  concern 
identified  by  Congress,  the  Commission 
has  provided  for  more  severe  sentences 
for  perpetrators  of  human  trafficking 
offenses  in  keeping  with  the  conclusion 
that  the  offenses  covered  by  this 
amendment  are  both  heinous  in  nature 
and  being  committed  with  increasing 
frequency. 

In  addition,  to  repromulgating  the 
emergency  amendment,  this  amendment 
responds  to  section  3613  of  the 
Methamphetamine  Anti-Proliferation 
Act  of  2000,  Pub.  L.  106-310,  that 
amends  21  U.S.C.  853(q)  to  provide 
mandatory  restitution  for  offenses 
involving  the  manufacture  of 
methamphetamine.  Accordingly,  the 
amendment  amends  §  5E1.1 
(Restitution)  to  include  a  reference  to  21 
U.S.C.  853(q)  in  the  guideline  provision 
regarding  mandatory  restitution. 

16.  Amendment:  Section  2H3.1  is 
amended  in  the  title  by  striking  "or" 
and  inserting  a  semicolon;  and  by 


inserting  ";  Disclosure  of  Tax  Return 
Information"  after  "Eavesdropping". 

Section  2H3.1  is  amended  by  striking 
subsection  (a)  and  inserting  the 
following: 

"(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  9;  or 

(2)  6,  if  the  defendant  was  convicted 
of  26  U.S.C.  7213A  or  26  U.S.C.  7216.". 

Section  2H3. 1(b)(1)  is  amended  by 
striking  "conduct"  and  inserting 
"offense". 

Section  2H3.1(c)(l)  is  amended  by 
striking  "conduct"  and  inserting 
"offense";  and  by  striking  "that  offense" 
and  inserting  "that  other  offense". 

The  Commentary  to  §  2H3.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "26  U.S.C.  7213(a)(l)-(3). 
(a)(5),  (d),  7213A,  7216;"  after  "2511;". 

The  Commentary  to  §  2H3.1  captioned 
"Application  Note"  is  amended  by 
striking  "Note"  and  inserting  "Notes"; 
by  redesignating  Note  1  as  Note  2;  and 
by  inserting  before  Note  2,  as 
redesignated  by  this  amendment,  the 
following: 

"1.  Definitions. — For  purposes  of  this 
guideline,  'tax  return'  and  'tax  return 
information'  have  the  meaning  given  the 
terms  'return'  and  'return  information' 
in  26  U.S.C.  6103(b)(1)  and  (2). 
respectively.". 

The  Commentary  to  §  2H3.1  captioned 
"Application  Notes"  as  re-captioned  by 
this  amendment,  is  amended  in  Note  2. 
as  redesignated  by  this  amendment,  by 
inserting  "Satellite  Cable 
Transmissions. — "  before  "If  the". 

The  Commentary  to  §  2H3.1  captioned 
"Background"  is  amended  by  adding  at 
the  end  the  following  additional 
paragraph: 

'"Tnis  section  also  refers  to  conduct 
relating  to  the  disclosure  and  inspection 
of  tax  returns  and  tax  return 
information,  which  is  proscribed  by  26 
U.S.C.  7213(a)(l)-(3),  (5).  (d),  7213A. 
and  7216.  These  statutes  provide  for  a 
maximum  term  of  imprisonment  of  five 
years  for  most  types  of  disclosure  of  tax 
return  information,  but  provide  a 
maximum  term  of  imprisonment  of  one 
year  for  violations  of  26  U.S.C.  721 3A 
and  7216.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  26  U.S.C.  7212(b)  the 
following  new  lines: 

"26  U.S.C.  §  7213(a)(1)  2H3.1 
26  U.S.C.  §  7213(a)(2)  2H3.1 
26  U.S.C.  §  7213(a)(3)  2H3.1 
26  U.S.C.  §  7213(a)(5)  2H3.1 
26  U.S.C.  §  7213(d)  2H3.1 
26  U.S.C.  §7213A2H3.1": 

And  by  inserting  after  the  line 
referenced  to  26  U.S.C.  §  7215  the 
following  new  line: 
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"26U.S.C.  §7216  2H3.1". 

Reason  for  Amendment:  This 
amendment  responds  to  the  hitemal 
Revenue  Service  Restructiiring  and 
Reform  Act  of  1998,  PubHc  Law  105- 
206  ( "the  Act").  The  Act  created  new 
tax  offenses  pertaining  to  the  imlawful 
disclosure  of  tax-related  information 
contained  on  computer  software  and  to 
unlawful  requests  for  tax  audits.  In 
addition,  the  Taxpayer  Browsing 
Protection  Act  of  1997.  Pubhc  Law  105- 
35,  created  another  tax  offense 
pertaining  to  the  imlawful  inspection  of 
tax  information. 

Specifically,  Public  Law  105-35 
expanded  26  U.S.C.  7213  to  prohibit 
federal  and  state  employees  and  certain 
other  persons  from  disclosing  tax- 
related  computer  software.  Public  Law 
105-35  also  created  an  offense  at  26 
U.S.C.  7213A  making  it  imlawful  for 
federal  and  state  employees  and  certain 
other  persons  to  inspect  tax  return 
information  in  any  way  other  than  that 
authorized  under  the  Internal  Revenue 
Code. 

This  is  a  two-part  amendment.  First, 
this  amendment  updates  Appendix  A 
(Statutory  Index)  by  referring  most  of 
these  offenses  to  §  2H3.1  (Interception  of 
Communications  and  Eavesdropping). 
Prior  to  this  amendment,  no  guideline 
provision  or  statutory  reference  was 
expressly  promulgated  to  address  tax 
offenses  that  implicated  privacy 
interests.  Under  subsection  (a)  of 
§  lBl.2  (Applicable  Guidelines)  and 
under  §  2X5.1  (Other  Offenses),  courts 
are  required  to  use  the  most  analogous 
offense  guideline  from  Chapter  Two 
(Offense  Conduct)  in  each  pending  case 
brought  under  a  statute  having  no 
reference  in  the  guidelines'  statutory 
index. 

In  general,  the  guideline  most 
analogous  for  these  offenses  is  §  2H3.1. 
Section  2H3.1  concerns  offenses  against 
privacy  and,  in  large  measure,  these  tax- 
related  offenses  are  devoted  to 
protecting  taxpayer  privacy  interests. 
Section  2H3.1  also  contains  a  cross 
reference  to  "another  offense"  if  a 
greater  offense  level  will  result. 

Second,  this  amendment  adds  a  three- 
level  decrease  in  the  base  offense  level 
under  §  2H3.1  for  the  least  serious  types 
of  offense  behavior,  in  which  there  was 
no  intent  to  harm  or  obtain  pecuniary 
gain.  The  base  offense  level  for  §  2H3.1 
is  level  9  with  a  range  of  4  to  10  months 
(in  criminal  history  Category  I).  The 
Commission  determined  that  a  base 
offense  level  of  level  9  is  too  severe  for 
the  misdemeanor  offenses  contained  in 
26  U.S.C.  §§  721 3A  (Unauthorized 
Inspection)  and  7216  (Unauthorized 
Disclosure),  and  the  three- level  decrease 
addresses  this  concern. 


17.  Amendment:  Section  2Kl.3(a)  is 
amended  by  striking  the  text  of 
subdivision  (3)  and  inserting  the 
following: 

"16,  if  the  defendant  (A)  was  a 
prohibited  person  at  the  time  the 
defendant  committed  the  instant 
offense;  or  (B)  knowingly  distributed 
explosive  materials  to  a  prohibited 
person;  or". 

The  Commentary  to  §  2K1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "(l)-{o),  (p)(2)."  after  "(i).". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  3  and  inserting 
the  following: 

"For  purposes  of  subsection  (a)(3), 
'prohibited  person'  means  any  person 
described  in  18  U.S.C.  842(i).". 

Section  2K2. 1(a)(4)(B)  is  amended  by 
striking  "is"  after  "(i)"  and  inserting 
"was";  and  by  inserting  "at  the  time  the 
defendant  committed  the  instant 
offense"  after  "prohibited  person". 

Section  2K2. 1(a)(6)  is  amended  by 
striking  "is"  after  "(A)"  and  inserting 
"was";  and  by  inserting  "at  the  time  the 
defendant  committed  the  instant 
offense"  after  "prohibited  person". 

The  Commentary  to  §  2k2.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  6  and  inserting 
the  following: 

"For  piuposes  of  subsections  (a)(4)(B) 
and  (a)(6).  'prohibited  person'  means 
any  person  described  in  18  U,S.C.  922(g) 
or  922(n).". 

Reason  for  Amendment  This 
amendment  makes  two  revisions 
regarding  the  definition  of  "prohibited 
person"  in  subsection  (a)(3)  of  §  2K1.3 
(Unlawful  Receipt,  Possession,  or 
Transportation  of  Explosive  Materials; 
Prohibited  Transactions  Involving 
Explosive  Materials)  and  subsections 
(a)(4)(B)  and  (a)(6)  of  §2K2.1  (Unlawftil 
Receipt,  Possession,  or  Transportation 
of  Firearms  or  Anununition;  Prohibited 
Transactions  Involving  Firearms  or 
Ammunition).  First,  the  amendment 
adopts  the  definitions  of  prohibited 
person  found  in  specific  statutes  for 
explosive  and  firearm  offenses.  (There  is 
no  uniform  statutory  definition  of 
prohibited  person.)  The  relevant 
statutory  provision  for  §  2K1.3  is  18 
U.S.C.  §  842(i),  and  the  relevant 
statutory  provisions  for  §  2K2.1  are  18 
U.S.C.  922(b)  and  (n). 

Second,  the  amendment  clarifies  that 
the  pertinent  alternative  base  offense 
level  applies  only  when  the  offender 
attains  the  requisite  status  prior  to 
committing  the  instant  offense.  This 
clarification  is  consistent  with  the 
amendment  on  prior  felonies,  which 
provides  for  increased  punishment  only 
when  the  offender  sustains  certain 


felony  convictions  prior  to  committing 
the  instant  offense. 

18.  Amendment  Section  2K1. 3(a)(1) 
is  amended  by  striking  "had  at  least  two 
prior  felony  convictions  of  either  a 
crime  of  violence  or  a  controlled 
substance  offense;  or"  and  inserting 
"committed  any  part  of  the  instant 
offense  subsequent  to  sustaining  at  least 
two  felony  convictions  of  either  a  crime 
of  violence  or  a  controlled  substance 
offense;"; 

Section  2Kl. 3(a)(2)  is  amended  by 
striking  "had  one  prior  felony 
conviction  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;  or' 
and  inserting  'committed  any  part  of  the 
instant  offense  subsequent  to  sustaining 
one  felony  conviction  of  either  a  crime 
of  violence  or  a  controlled  substance 
offense;". 

The  Conmientary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  2  and  inserting 
the  following: 

"For  purposes  of  this  guideline: 

"Controlled  substance  offense"  has 
the  meaning  given  that  term  in 
§4Bl.2(b)  and  Application  Note  1  of  the 
Commentary  to  §4B1.2  (Definitions  of 
Terms  Used  in  Section  4B1.1). 

'Crime  of  violence'  has  the  meaning 
given  that  term  in  §4Bl.2(a)  and 
Application  Note  1  of  the  Commentary 
to§4Bl.2. 

'Felony  conviction'  means  a  prior 
adult  federal  or  state  conviction  for  an 
offense  pimishable  by  death  or 
imprisonment  for  a  term  exceeding  one 
year,  regardless  of  whether  such  offense 
is  specifically  designated  as  a  felony 
and  regardless  of  the  actual  sentence 
imposed.  A  conviction  for  an  offense 
conmiitted  at  age  eighteen  years  or  older 
is  an  adult  conviction.  A  conviction  for 
an  offense  committed  prior  to  age 
eighteen  years  is  cm  adult  conviction  if 
it  is  classified  as  an  adult  conviction 
under  the  laws  of  the  jurisdiction  in 
which  the  defendant  was  convicted 
(e.g.,  a  federal  conviction  for  an  offense 
committed  prior  to  the  defendant's 
eighteenth  birthday  is  an  adult 
conviction  if  the  defendant  was 
expressly  proceeded  against  as  an 
adult).". 

The  Commentary  to  §  2K1.3  captioned 
"Application  Notes"  is  amended  in 
Note  9  by  inserting  before  the  first 
paragraph  the  followins: 

"For  purposes  of  applying  subsection 
(a)(1)  or  (2),  use  only  those  felony 
convictions  that  receive  criminal  history 
points  under  §4A1. 1(a),  (b),  or  (c).  In 
addition,  for  purposes  of  applying 
subsection  (a)(1),  use  only  those  felony 
convictions  that  are  counted  separately 
under  §4 Al.  1(a).  (b),  or  (c).  See 
§4A1. 2(a)(2);  §4A1.2.  comment,  (n.3).". 
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Section  2K2. 1(a)(1)  is  amended  by 
striking  "had  at  least  two  prior  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;  or" 
and  inserting  "committed  any  part  of 
the  instant  offense  subsequent  to 
sustaining  at  least  two  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;". 

Section  2K2. 1(a)(2)  is  amended  by 
striking  "had  at  least  two  prior  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;  or" 
and  inserting  "conunitted  any  part  of 
the  instant  offense  subsequent  to 
sustaining  at  least  two  felony 
convictions  of  either  a  crime  of  violence 
or  a  controlled  substance  offense;". 

Section  2K2. 1(a)(3)  is  amended  by 
striking  "had  one  prior  felony 
conviction  of  either  a  crime  of  violence 
or  controlled  substance  offense;  or"  and 
inserting  "committed  any  part  of  the 
instant  offense  subsequent  to  sustaining 
one  felony  conviction  of  either  a  crime 
of  violence  or  a  controlled  substance 
offense;". 

Section  2K2. 1(a)(4)(A)  is  amended  by 
striking  "had  one  prior  felony 
conviction  of  either  a  crime  of  violence 
or  controlled  substance  offense;  or"  and 
inserting  "committed  any  part  of  the 
instant  offense  subsequent  to  sustaining 
one  felony  conviction  of  either  a  crime 
of  violence  or  a  controlled  substance 
offense;  or". 

Section  2K2.1(a)  is  amended  in 
subdivision  (4)(B)  by  striking  ";  or"  after 
"922(d)"  and  inserting  a  semi-colon;  in 
subdivision  (5),  by  striking  ";  or"  after 
"921{a)(30)"  and  inserting  a  semi-colon; 
and  in  subdivision  (6)  by  striking  ";  or" 
after  "§  922(d)"  and  inserting  a  semi- 
colon. 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  5  and  inserting  the 
following: 

"5.  For  purposes  of  this  guidefine: 

"Controlled  substance  onense"  has 
the  meaning  given  that  term  in 
§4Bl.2(b)  and  Application  Note  1  of  the 
Commentary  to  §4Bl.2  (Definitions  of 
Terms  Used  in  Section  4B1.1). 

"Crime  of  violence"  has  the  meaning 
given  that  term  in  §  4Bl.2(a)  and 
Application  Note  1  of  the  Commentary 
to§4Bl.2. 

"Felony  conviction"  means  a  prior 
adult  federal  or  state  conviction  for  an 
offense  pimishable  by  death  or 
imprisonment  for  a  term  exceeding  one 
year,  regardless  of  whether  such  offense 
is  specifically  designated  as  a  felony 
and  regardless  of  the  actual  sentence 
imposed.  A  conviction  for  an  offense 
committed  at  age  eighteen  years  or  older 
is  an  adult  conviction.  A  conviction  for 
an  offense  committed  prior  to  age 


eighteen  years  is  an  adult  conviction  if 
it  is  classified  as  an  adult  conviction 
under  the  laws  of  the  jurisdiction  in 
which  the  defendant  was  convicted 
(e.g.,  a  federal  conviction  for  an  offense 
committed  prior  to  the  defendant's 
eighteenth  birthday  is  an  adult 
conviction  if  the  defendant  was 
expressly  proceeded  against  as  an 
adult).". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  15  by  inserting  before  the  first 
paragraph  the.  following: 

"For  purposes  of  applying  subsection 
(a)(1),  (2),  (3).  or  (4)(A),  use  only  those 
felony  convictions  that  receive  criminal 
history  points  under  §4A1. 1(a),  (b).  or 
(c).  In  addition,  for  purposes  of  applying 
subsection  (a)(1)  and  (a)(2),  use  only 
those  felony  convictions  that  are 
counted  separately  under  §4Al. 1(a),  (b), 
or  (c).  See  §4Al.2(a)(2);  §4A1.2, 
comment,  (n.3).". 

Reason  for  Amendment  This 
amendment  modifies  subsections  (a)(1) 
and  {a)(2)  of  §  2K1.3  (Unlawftil  Receipt, 
Possession,  or  Transportation  of 
Explosive  Materials;  Prohibited 
Transactions  Involving  Explosive 
Materials)  and  subsections  (a)(1).  (a)(2), 
(a)(3)  and  (a)(4)(A)  of  §2K2.1  (Unlawftil 
Receipt.  Possession  or  Transportation  of 
Firearms  or  Ammunition)  to  resolve  a 
circuit  conflict  regarding  whether  a 
crime  committed  after  the  commission 
of  the  instant  offense  and  before 
sentencing  for  the  instant  offense  is 
counted  as  a  prior  felony  conviction  for 
purposes  of  determining  the  defendant's 
base  offense  level.  Compare  United 
States  V.  Pugh,  158  F.3d  1308,  1311 
(D.C.  Cir.  1998)  (finding  the  guideline 
language  ambiguous  but  the 
commentary  language  clear,  thereby 
counting  prior  felony  conviction  that 
was  sentenced  prior  to  sentencing  for 
the  instant  federal  offense,  even  if  the 
defendant  committed  the  prior  felony 
offense  after  the  instant  federal  offense); 
United  States  v.  McCary,  14  F.3d  1502, 
1506  (10th  Cir.  1994)  (the  defendant's 
base  offense  level  is  to  be  determined  on 
the  basis  of  the  defendant's  status  as  of 
the  date  the  district  court  imposed 
sentence,  not  the  date  of  the  offense  for 
which  he  had  previously  been 
convicted);  and  United  States  v. 
Laihben,  167  F.3d  1364  (11th  Cir.  1999) 
(district  court  properly  considered 
defendant's  conviction,  which  occurred 
after  commission  of,  but  before 
sentencing,  on  the  federal  firearms 
offense,  in  determining  offense  level), 
with  United  States  v.  Barton.  100  F.3d 
43,  46  (6th  Cir.  1996)  (defendant's  state 
drug  crime,  which  was  committed  after 
federal  offense  of  being  a  felon  in 
possession  of  firearm,  could  not  have 


been  counted  as  prior  felony  conviction 
under  §  2K2.1(a),  even  though  defendant 
was  convicted  and  sentenced  on  state 
offense  prior  to  sentencing  on  federal 
charge;  only  those  convictions  that 
occur  prior  to  the  commission  of  the 
firearm  offense  may  be  counted  against 
the  defendant  in  determining  the  base 
offense  level))  and  United  States  v. 
Oetken.  241  F.3d  1057  (8th  Cir.  2001) 
(only  convictions  that  occur  prior  to  the 
commission  of  the  offense  qualify  as 
"prior  convictions"). 

The  amendment  adopts  the  minority 
view  that  an  offense  committed  after  the 
commission  of  any  part  of  the  offense 
cannot  be  counted  as  a  prior  felony 
conviction.  The  amendment  clarifies,  in 
§2Kl.3(a)(l)  and  (a)(2)  and  in 
§2K2.1(a)(l),  (a)(2).  (a)(3)  and  (a)(4)(A). 
that  the  instant  offense  must  have  been 
committed  subsequent  to  sustaining  the 
prior  felony  conviction.  In  so  doing,  this 
amendment  adopts  a  rule  that  is 
consistent  with  the  requirements 
concerning  the  use  of  prior  convictions 
under  §§4Bl.l  (Career  Offender)  and 
4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1). 

This  amendment  also  clarifies  that  in 
cases  in  which  more  than  one  prior 
felony  conviction  is  required  for 
application  of  the  base  offense  level  in 
§  2K1.3  or  §  2K2.1,  the  prior  felony 
convictions  must  be  counted  separately 
under  Chapter  Four  (Criminal  History 
and  Criminal  Livelihood). 

The  amendment  makes 
nonsubstantive  clarifying  changes  in  the 
definitions  of  "controlled  substance 
offense",  "crime  of  violence",  and 
"felony  conviction"  for  purposes  of 
§§2Kl.3and2K2.1. 

19.  Amendment  Section  2K2. 1(b)(1) 
is  amended  in  the  table  by  striking 
subdivisions  (A)  through  (F)  and 
inserting  the  following: 
"(A)  3-7  add  2 

(B)  8-24  add  4 

(C)  25-99  add  6 

(D)  100-199  add  8 

(E)  200  or  more  ...^7 add  10.". 

The  Commentary  to  §  2K2.1  captioned 
"Application  Notes"  is  amended  in 
Note  16  by  striking  "significantly"  and 
inserting  "substantially":  and  by 
striking  "fifty"  and  inserting  "200". 

Reason  for  Amendment  This 
amendment  responds  to  a 
recommendation  from  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF)  to 
increase  the  penalties  in  §  2K2.1 
(Unlawful  Receipt,  Possession  or 
Transportation  of  Firearms  or 
Ammunition)  for  offenses  involving 
more  than  100  firearms. 

The  amendment  modifies  the  firearms 
table  at  §  2K2. 1(b)(1),  to  provide 
enhancements  in  two-level  increments. 
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Prior  to  this  amendment,  the  table 
provided  enhancements  in  one-level 
increments.  This  change  has  the  effect 
of  compressing  the  table  by  providing  a 
wider  range  in  each  subdivision  of  the 
table  for  the  number  of  firearms 
involved  in  the  offense.  Compressing 
the  table  in  this  manner  diminishes 
some  of  the  fact-finding  required  to 
determine  how  many  firearms  were 
involved  in  the  offense  and  provides 
some  increase  in  penalties.  The 
amendment  provides  additional  two- 
level  increases  for  offenses  that  involve 
either  100-199  firearms,  or  200  or  more 
firearms.  These  increases  are  provided 
to  ensiue  adequate  and  proportionate 
punishment  in  cases  that  involve  large 
niunbers  of  firearms. 

The  proposed  amendment  also  makes 
a  conforming  change  to  Application 
Note  16  of  §  2K2.1  regarding  upward 
departiu«s. 

20.  Amendment:  Chapter  Two,  Part  L, 
Subpart  1  is  amended  by  striking 
§  2L1.2,  and  its  accompanying 
commentary,  and  inserting  the 
following: 

"§  2L1.2.  Unlawfully  Entering  or 
Remaining  in  the  United  States 

(a)  Base  Offense  Level:  8 

(b)  Specific  Offense  Characteristic 
(1)  Apply  the  Greatest: 

If  the  aelendant  previously  was 
deported,  or  unlawfully  remained  in  the 
United  States,  after — 

(A)  a  conviction  for  a  felony  that  is  (i) 
a  drug  trafficking  offense  for  which  the 
sentence  imposed  exceeded  13  months; 
(ii)  a  crime  of  violence;  (iii)  a  firearms 
offense;  (iv)  a  child  pornography 
offense;  (v)  a  national  security  or 
terrorism  offense;  (vi)  a  hmnan 
trafficking  offense;  or  (vii)  sm  alien 
smuggling  offense  committed  for  profit, 
increase  by  16  levels; 

(B)  a  conviction  for  a  felony  drug 
trafficking  offense  for  which  the 
sentence  imposed  was  13  months  or 
less,  increase  by  12  levels; 

(C)  a  conviction  for  an  aggravated 
felony,  increase  by  8  levels; 

(D)  a  conviction  for  any  other  felony, 
increase  by  4  levels;  or 

(E)  three  or  more  convictions  for 
misdemeanors  that  are  crimes  of 
violence  or  drug  trafficking  offenses,  • 
increase  by  4  levels. 

Commentary 

Statutory  Provisions:  8  U.S.C.  1325(a) 
(second  or  subsequent  offense  only),  8  U.S.C. 
1326.  For  additional  statutory  provision(s), 
see  Appendix  A  (Statutory  Index). 

Application  Notes 

1.  Application  of  Subsection  (b)(1). — 
(A)  m  General.'Tor  purposes  of 
subsection  (b)(1): 


(i)  A  defendant  shall  be  considered  to 
be  deported  after  a  conviction  if  the 
defendant  has  been  removed  or  has 
departed  the  United  States  while  an 
order  of  exclusion,  deportation,  or 
removal  was  outstanding. 

(ii)  A  defendant  shall  be  considered  to 
be  deported  after  a  conviction  if  the 
deportation  was  subsequent  to  the 
conviction,  regardless  of  whether  the 
deportation  was  in  response  to  the 
conviction. 

(iii)  A  defendant  shall  be  considered 
to  have  imlawfully  remained  in  the 
United  States  if  the  defendant  remained 
in  the  United  States  following  a  removal 
order  issued  after  a  conviction, 
regardless  of  whether  the  removal  order 
was  in  response  to  the  conviction. 

(iv)  If  all  or  any  part  of  a  sentence  of 
imprisonment  was  probated,  suspended, 
deferred,  or  stayed,  'sentence  imposed" 
refers  only  to  the  portion  that  was  not 
probated,  suspended,  deferred,  or 
stayed. 

(B)  Definitions. — For  purposes  of 
subsection  (b)(1): 

(i)  'Committed  for  profit'  means 
committed  for  payment  or  expectation 
of  payment. 

(ii)  'Crime  of  violence' — 

(I)  means  an  offense  under  federal, 
state,  or  local  law  that  has  as  an  element 
the  use,  attempted  use,  or  threatened 
use  of  physical  force  against  the  person 
of  anotlier;  and 

(n)  includes  murder,  manslaughter, 
kidnapping,  aggravated  assault,  forcible 
sex  offenses  (including  sexual  abuse  of 
a  minor),  robbery,  arson,  extortion, 
extortionate  extension  of  credit,  and 
burglary  of  a  dwelling. 

(iii)  'Ehng  trafficking  offense'  means 
an  offense  under  federal,  state,  or  local 
law  that  prohibits  the  manufactine, 
import,  export,  distribution,  or 
dispensing  of  a  controlled  substance  (or 
a  counterfeit  substance)  or  the 
possession  of  a  controlled  substance  (or 
a  coimterfeit  substance)  with  intent  to 
manufacture,  import,  export,  distribute, 
or  dispense. 

(iv)  'Felony'  means  any  federal,  state, 
or  local  offense  punishable  by 
imprisonment  for  a  term  exceeding  one 
year. 

(v)  'Firearms  offense'  means  any  of 
the  following: 

(I)  An  offense  imder  federal,  state,  or 
local  law  that  prohibits  the  importation, 
distribution,  transportation,  or 
trafficking  of  a  firearm  described  in  1 8 
U.S.C.  921,  or  of  an  explosive  material 
as  defined  in  18  U.S.C.  841(c). 

(n)  An  offense  under  federal,  state,  or 
local  law  that  prohibits  the  possession 
of  a  firearm  described  in  26  5845(a),  or 
of  an  explosive  material  as  defined  in  18 
841(c). 


(m)  A  violation  of  18  U.S.C.  844(h). 

(IV)  A  violation  of  18  U.S.C.  924(c). 

(V)  A  violation  of  18  U.S.C.  929(a). 

2.  Application  of  Subsection 
(b)(1)(C). — For  purposes  of  subsection 
(b)(1)(C),  'aggravated  felony'  has  the 
meaning  given  that  term  in  8  U.S.C. 
1101(a)(43),  without  regard  to  the  date 
of  conviction  of  the  aggravated  felony. 

3.  Application  of  Subsection 
(b)(1)(E). — For  purposes  of  subsection 
(b)(1)(E): 

(A)  'Misdemeanor'  means  any  federal, 
state,  or  local  offense  punishable  by  a 
term  of  imprisonment  of  one  year  or 
less. 

(B)  'Three  or  more  convictions'  means 
at  least  three  convictions  for  offenses 
that  (i)  were  separated  by  an  intervening 
arrest;  (ii)  did  not  occxa  on  the  same 
occasion;  (iii)  were  not  part  of  a  single 
common  scheme  or  plan;  or  (iv)  were 
not  consolidated  for  trial  or  sentencing. 

4.  Aiding  and  Abetting,  Conspiracies, 
and  Attempts. — Prior  convictions  of 
offenses  counted  under  subsection  (b)(1) 
include  the  offenses  of  aiding  and 
abetting,  conspiring,  and  attempting,  to 
conmiit  such  offenses. 

5.  Computation  of  Criminal  History 
Points. — A  conviction  taken  into 
accoimt  under  subsection  (b)(1)  is  not 
excluded  from  consideration  of  whether 
that  conviction  receives  criminal  history 
points  pursuant  to  Chapter  Foin,  Part  A 
(Criminal  History).". 

Reason  for  Amendment:  This 
amendment  responds  to  concerns  raised 
by  a  number  of  judges,  probation 
officers,  and  defense  attorneys, 
particularly  in  districts  along  the 
southwest  border  between  the  United 
States  and  Mexico,  that  §  2L1.2 
(Unlawfully  Entering  or  Remaining  in 
the  United  States)  sometimes  results  in 
disproportionate  penalties  because  of 
the  16-level  enhancement  provided  in 
the  guideline  for  a  prior  conviction  for 
an  aggravated  felony.  The 
disproportionate  penalties  result 
because  the  breadth  of  the  definition  of 
"aggravated  felony"  provided  in  8 
U.S.C.  1101(a)(43),  which  is 
incorporated  into  the  guideline  by 
reference,  means  that  a  defendant  who 
previously  was  convicted  of  murder,  for 
example,  receives  the  s^me  16-level 
enhancement  as  a  defendant  previously 
convicted  of  simple  assault.  "The 
Commission  also  observed  that  the 
criminal  justice  system  has  been 
addressing  this  inequity  on  an  ad  hoc 
basis  in  such  cases  by  increased  use  of 
departiu^s. 

'This  amendment  responds  to  these        • 
concerns  by  providing  a  more  graduated 
sentencing  enhancement  of  between  8 
levels  and  16  levels,  depending  on  the 
seriousness  of  the  prior  aggravated 


Federal  Register /Vol.  66,  No.  109 /Wednesday,  June  6,  2001 /Notices 


30SS7 


felony  and  the  dangerousness  of  the 
defendant.  In  doing  so,  the  Commission 
determined  that  the  16-level 
enhancement  is  warranted  if  the 
defendant  previously  was  deported,  or 
unlawfully  remained  in  the  United 
States,  after  a  conviction  for  certain 
serious  offenses,  specifically,  a  drug 
trafficking  offense  for  which  the 
sentence  imposed  exceeded  13  months, 
a  felony  that  is  a  crime  of  violence,  a 
felony  that  is  a  firearms  offense,  a  felony 
that  is  a  national  seciirity  or  terrorism 
offense,  a  felony  that  is  a  himian 
trafficking  offense,  and  a  felony  that  is 
an  alien  smuggling  offense  committed 
for  profit.  Other  felony  drug  trafficking 
offenses  will  receive  a  12 -level 
enhancement.  All  other  aggravated 
felony  offenses  will  receive  an  8-level 
enhancement. 

This  amendment  also  deletes  an 
application  note  providing  that  a 
downward  departure  may  be  warranted 
based  on  the  seriousness  of  the  offense 
if  the  16-level  enhancement  applied  and 
(1)  the  defendant  has  previously  been 
convicted  of  only  one  felony  offense;  (2) 
such  offense  was  not  a  crime  of  violence 
or  firearms  offense;  and  (3)  the  term  of 
imprisonment  for  such  offenses  did  not 
exceed  one  year.  The  Commission 
determined  that  the  graduation  of  the 
16-level  enhancement  based  on  the 
seriousness  of  the  prior  conviction 
negated  the  need  for  this  departure 
provision.  As  a  resiUt,  this  amendment 
may  have  the  indirect  result  of  reducing 
the  departure  rate  for  cases  sentenced 
under  §  2L1.2.  In  addition,  this 
amendment  renders  moot  a  circuit 
conflict  regarding  whether  the  three 
criteria  set  forth  in  the  application  note 
are  the  exclusive  basis  for  a  downward 
departure  from  the  16-level 
enhancement.  Compare  United  States  v. 
Sanchez-Rodriguez,  161  F.3d  556  (9th 
Cir.  1998)  (holding  that  AppUcation 
Note  5  to  §  2L1.2  does  not  limit  the 
circumstances  under  which  a 
downward  departure  from  the  16-level 
enhancement  is  warranted);  and  United 
States  V.  Alfaro-Zayas,  196  F.3d  1338 
(11th  Cir.  1999)  (same),  with  United 
States  V.  Tappin,  205  F.3d  536  (2d  Cir. 
2000)  (holding  that  a  defendant  must 
satisfy  all  three  criteria  set  forth  in 
Application  Note  5  in  §  2L1.2  to  receive 
a  downward  departure  from  the  16-level 
enhancement). 

This  amendment  also  makes  a  niunber 
of  other  minor  changes  to  §  2L1.2,  to 
provide  guidance  regarding  the 
application  of  the  enhancement  for  the 
commission  of  three  or  more  prior 
misdemeanors  and  to  provide 
definitions  for  terms  used  in  the 
guideline. 


21.  Amendment:  The  heading  to 
Chapter  Two,  Part  M  is  amended  by 
adding  at  the  end  "And  Weapons  of 
Mass  Destruction". 

Section  2M5.1  is  amended  by  striking 
subsection  (a)  and  inserting  the 
following: 

"(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  26.  if  national  security  controls  or 
controls  relating  to  the  proliferation  of 
nuclear,  biological,  or  diemical 
weapons  or  materials  were  evaded;  or 

(2)  14,  otherwise.". 

Section  2M5. 2(a)(1)  is  amended  by 
striking  "22"  and  inserting  "26". 

The  neading  to  Chapter  Two,  Part  M, 
Subpart  6  is  amended  by  striking 
"Atomic  Energy"  and  inserting 
"Nuclear,  Biological,  And  Chemical 
Weapons  And  Materials,  And  Other 
Weapons  of  Mass  Destruction". 

Chapter  Two,  Part  M  is  amended  by 
striking  §  2M6.1  and  inserting  the 
following: 

"§  2M6.1.  Unlawful  Production, 
Development,  Acquisition,  Stockpiling, 
Alteration,  Use,  Transfer,  or  Possession 
of  Nuclear  Material,  Weapons,  or 
Facilities,  Biological  Agents,  Toxins,  or 
Delivery  Systems,  Chemical  Weapons, 
or  Other  Weapons  of  Mass  Destruction; 
Attempt  or  Conspiracy 

(a)  Base  Offense  Level  (Apply  the 
Greatest): 

(1)  42.  if  the  offense  was  committed 
with  intent  (A)  to  injure  the  United 
States;  or  (B)  to  aid  a  foreign  nation  or 
a  foreign  terrorist  organization; 

(2)  28,  if  subsections  (a)(1)  and  (a)(3) 
do  not  apply;  or 

(3)  20.  if  the  offense  (A)  involved  a 
threat  to  use  a  nuclear  weapon,  nuclear 
material,  or  nuclear  by-product  material, 
a  chemical  weapon,  a  biological  agent, 
toxin,  or  delivery  system,  or  a  weapon 
of  mass  destruction;  but  (B)  did  not 
involve  any  conduct  evidencing  an 
intent  or  ability  to  carry  out  the  threat. 

(b)  Specific  Offense  Characteristics 

(1)  ff  (A)  subsection  (a)(2)  or  (a)(3) 
applies;  and  (B)  the  offense  involved  a 
threat  to  use,  or  otherwise  involved  (i) 
a  select  biological  agent;  (ii)  a  Usted 
precursor  or  a  Usted  toxic  chemical;  (iii) 
nuclear  material  or  nuclear  byproduct 
material;  or  (iv)  a  weapon  of  mass 
destruction  that  contains  any  agent, 
precursor,  toxic  chemical,  or  material 
referred  to  in  subdivision  (i).  (ii).  or  (iii), 
increase  by  2  levels. 

(2)  If  (A)  subsection  (a)(2)  applies;  and 
{B)(i)  any  victim  died  or  sustained 
permanent  or  life-threatening  bodily 
injiuy,  increase  by  4  levels;  (ii)  any 
victim  sustained  serious  bodily  injury, 
increase  by  2  levels;  or  (iii)  the  degree 
of  injury  is  between  that  specified  in 


subdivisions  (i)  and  (ii),  increase  by  3 
levels. 

(3)  If  (A)  subsection  (a)(2)  or  (a)(3) 
applies;  and  (B)  the  offense  residted  in 
(i)  substantial  disruption  of  public, 
governmental,  or  business  functions  or 
services;  or  (ii)  a  substantial  expenditure 
of  funds  to  clean  up,  decontaminate,  or 
otherwise  respond  to  the  offense, 
increase  by  4  levels. 

(c)  Cross  References 

(1)  ff  the  offense  resulted  in  death, 
apply  §  2A1.1  (First  Degree  Murder)  if 
the  death  was  caused  intentionally  or 
knowingly,  or  §  2A1.2  (Second  Degree 
Murder)  otherwise,  if  the  resulting 
offense  level  is  greater  than  that 
determined  above. 

(2)  ff  the  offense  was  tantamount  to 
attempted  murder,  apply  §  2A2.1 
(Assault  with  Intent  to  Commit  Murder; 
Attempted  Murder),  if  the  residting 
offense  level  is  greater  than  that 
determined  above. 

(d)  Special  Instruction 

(1)  U  the  defendant  is  convicted  of  a 
single  coimt  involving  (A)  conduct  that 
resulted  in  the  death  or  permanent,  life- 
threatening,  or  serious  bodily  injury  of 
more  than  one  victim,  or  (B)  conduct 
tantamount  to  the  attempted  miuxler  of 
more  than  one  victim,  Chapter  Three, 
Part  D  (Multiple  Counts)  shall  be 
applied  as  if  such  conduct  in  respect  to 
each  victim  had  been  contained  in  a 
separate  coimt  of  conviction. 

Commentaiy 

Statutory  Provisioiu:  18  U.S.C.  175,  229.  831. 
842(p)(2).  2332a  (only  with  respect  to 
weapons  of  mass  destruction  as  defined  in  18 
U.S.C.  2332a(c)(2)(B).  (C).  and  (D),  but 
including  any  biological  agent,  toxin,  or 
vector);  42  U.S.C.  2077(b),  2122.  2131.  For 
additional  statutory  provision(s),  see 
Appendix  A  (Statutory  Index). 

Application  Notes 

1.  Definitions.  "For  purposes  of  this 
guideline: 

'Biological  agent'  has  the  meaning 
given  that  term  in  18  U.S.C.  178(1). 

'Chemical  weapon'  has  the  meaning 
given  that  term  in  18  U.S.C.  229F(1). 

'Foreign  terrorist  organization'  (A) 
means  an  organization  that  engages  in 
terrorist  activity  that  threatens  the 
security  of  a  national  of  the  United 
States  or  the  national  security  of  the 
United  States;  and  (B)  includes  an 
organization  designated  by  the  Secretary 
of  State  as  a  foreign  terrorist 
organization  pursuant  to  section  219  of 
the  Immigration  and  Nationality  Act  (8 
U.S.C.  1219).  "National  of  the  United 
States"  has  the  meaning  given  that  term 
in  section  101(a)(22)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C. 
1101(a)(22)). 
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'Listed  precursor  or  a  listed  toxic 
chemical'  means  a  precursor  or  a  toxic 
chemical,  respectively,  listed  in 
Schedule  I  of  the  Annex  on  Chemicals 
to  the  Chemical  Weapons  Convention. 
See  18  U.S.C.  229F(6)(B),  (8)(B). 
'Precursor'  has  the  meaning  given  that 
term  in  18  U.S.C.  229F(6){A).  'Toxic 
chemical'  has  the  meaning  given  that 
term  in  18  U.S.C.  229F(8)(A). 

'Nuclear  byproduct  material'  has  the 
meaning  given  that  term  in  18  U.S.C. 
§  831(f)(2). 

'Nuclear  material'  has  the  meaning 
given  that  term  in  18  U.S.C.  831(f)(1). 

'Select  biological  agent'  means  a 
biological  agent  or  toxin  identified  by 
the  Secretary  of  Health  and  Hiunan 
Services  on  the  select  agent  list 
established  pursuant  to  section  511(d)  of 
the  Antiterrorism  and  Effective  Death 
Penalty  Act,  Pub.  L.  104-132.  See  42 
CFR  part  72. 

'Toxin'  has  the  meaning  given  that 
term  in  18  U.S.C.  178(2). 

'Vector'  has  the  meaning  given  that 
term  in  18  U.S.C.  178(4). 

'Weapon  of  mass  destruction'  has  the 
meaning  given  that  term  in  18  U.S.C. 
2332a(c)(2)(B),  (C),  and  (D). 

2.  Threat  Cases.— Subsection  (a)(3) 
applies  in  cases  that  involved  a  threat  to 
use  a  weapon,  agent,  or  material  covered 
by  this  guideline  but  that  did  not 
involve  any  conduct  evidencing  an 
intent  or  ability  to  carry  out  the  threat. 
For  example,  subsection  (a)(3)  would 
apply  in  a  case  in  which  the  defendant 
threatened  to  contaminate  an  area  with 
anthrax  and  also  dispersed  into  the  area 
a  substance  that  appeared  to  be  anthrax 
but  that  the  defendant  knew  to  be 
harmless  talcum  powder.  In  such  a  case, 
the  dispersal  of  talcum  powder  does  not 
evidence  an  intent  on  the  defendant's 
part  to  carry  out  the  threat.  In  contrast, 
subsection  (a)(3)  would  not  apply  in  a 
case  in  which  the  defendant  threatened 
to  contaminate  an  area  with  anthrax  and 
also  dispersed  into  the  area  a  substance 
that  the  defendant  believed  to  be 
anthrax  but  that  in  fact  was  harmless 
talcum  powder.  In  such  a  case,  the 
dispersal  of  talcum  powder  was  conduct 
evidencing  an  intent  to  carry  out  the 
threat  because  of  the  defendant's  belief 
that  the  talcum  powder  was  anthrax. 

Subsection  (a)(3)  shall  not  apply  in 
any  case  involving  both  a  threat  to  use 
any  weapon,  agent,  or  material  covered 
by  this  guideline  and  the  possession  of 
that  weapon,  agent,  or  material.  In  such 
a  case,  possession  of  the  weapon,  agent, 
or  material  is  conduct  evidencing  an 
intent  to  use  that  weapon,  agent,  or 
material. 

3.  Application  of  Special 
Instruction. — Subsection  (d)  applies  in 
any  case  in  which  the  defendant  is 


convicted  of  a  single  count  involving 
(A)  the  death  or  permanent,  life- 
threatening,  or  serious  bodily  injury  of 
more  than  one  victim,  or  (B)  conduct 
tantamoimt  to  the  attempted  murder  of 
more  than  one  victim,  regardless  of 
whether  the  offense  level  is  determined 
under  this  guideline  or  imder  another 
guideline  in  Chapter  Two  (Offense 
Conduct)  by  use  of  a  cross  reference 
under  subsection  (c).". 

The  Commentary  to  §  2X1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  after  the  line 
referenced  to  "§2E5.1;"  the  following: 
"§2M6.1;". 

The  Commentary  to  §  2X1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  after  the  line 
referenced  to  "§  2H1.1"  the  foUowdng: 
"§2M6.1;". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  18  U.S.C.  §  842(l)-(o)  the 
following  new  line: 

"18  U.S.C.  § 842(p)(2)     2K1.3, 
2M6.1"; 

By  inserting  after  the  line  referenced 
to  18  U.S.C.  §  155  the  following  new 
line: 

"18  U.S.C.  §175     2M6.1"; 

By  inserting  after  the  line  referenced 
to  18  U.S.C.  §  228  the  following  new 
line: 

"18  U.S.C.  §229     2M6.1"; 

In  the  line  referenced  to  18  U.S.C. 
§  2332a  by  striking  "2A1.1,  2A1.2, 
2A1.3,  2A1.4,  2A1.5,  2A2.1.  2A2.2. 
2B1.3,"  and  by  inserting  ",  2M6.1"  after 
"2K1.4";  and 

By  inserting  after  the  line  referenced 
to  50  U.S.C.  App.  §462  the  following 
new  line: 

"50  U.S.C.  App.  §  1701     2M5.1, 
2M5.2". 

Reason  for  Amendment:  This 
amendment  responds  to  a  statutory 
provision  expressing  a  sense  of  Congress 
and  addresses  two  offenses  relating  to 
biological  and  chemical  weapons. 
Specifically,  the  amendment  responds 
to  section  1423(a)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997,  Public  Law  104-201,  that 
expressed  a  sense  of  Congress  that 
guideline  penalties  are  inadequate  for 
certain  offenses  involving  the 
importation  and  exportation  of  nuclear, 
chemical,  and  biological  weapons, 
materials,  or  technologies  by  providing 
a  four-level  increase  for  those  offenses 
in  subsection  (a)(1)  of  both  §§  2M5.1 
(Evasion  of  Export  Controls)  and  2M5.2 
(Exportation  of  Arms,  Munitions,  or 
Military  Equipment  or  Services  Without 
a  Required  Validated  Export  License). 
This  increase  serves  to  make  the  penalty 
structure  for  those  offenses  proportional 
to  other  national  security  guidelines  in 


Chapter  Two,  Part  M.  In  addition. 
Appendix  A  (Statutory  Index)  is 
amended  to  refer  one  of  the  offenses,  50 
U.S.C.  1701  (which  prior  to  this 
amendment  was  not  referenced  in  the 
Statutory  Index),  to  both  §§  2M5.1  and 
2M5.2. 

The  amendment  also  substantially 
revises  §  2M6.1  to  incorporate  offenses 
at  18  U.S.C.  §  175,  relating  to  biological 
weapons,  and  18  U.S.C.  229,  relating  to 
chemical  weapons.  Specifically,  the 
amendment  modifies  §2M6.1  as 
follows: 

First,  the  amendment  provides  three 
alternative  base  offense  levels.  The  first 
alternative  base  offense  level  of  level  42 
applies  if  the  offense  was  committed 
with  the  intent  to  injure  the  United 
States  or  to  aid  a  foreign  government  or 
foreign  terrorist  organization  and 
incorporates  the  12-level  enhancement 
previously  at  subsection  (b)(1). 
Therefore,  this  change  does  not  affect 
the  overall  offense  level  for  these 
offenses.  "Foreign  terrorist 
organizations"  are  added  because  such 
groups  are  investing  in  the  acquisition 
of  unconventional  weapons  such  as 
nuclear,  biological,  and  chemical  agents. 
This  first  alternative  base  offense  level 
is  expected  to  apply  to  cases  previously 
covered  by  the  guideline  (i.e.,  the 
acquisition  of  nuclear  material  from 
nuclear  facilities  in  order  to  assist 
foreign  governments,  thereby  creating  a 
threat  to  the  national  security),  as  well 
as  to  cases  that  implicate  the  national 
security  and  involve  biological  and 
chemical  weapons  and  other  weapons  of 
mass  destruction. 

The  amendment  provides  that,  if  the 
base  offense  level  of  level  42  applies, 
none  of  the  adjustments  in  subsection 
(b)  shall  apply.  However,  if  death 
results,  the  cross  reference  allows  for 
the  possibility  of  a  greater  offense  level 
through  application  of  the  first  degree 
murder  guideline. 

The  second  alternative  base  offense 
level  oflevel  28  applies  to  those  cases 
that  do  not  threaten  the  national 
security  of  the  United  States,  and  is 
expected  to  apply  in  most  cases. 

The  third  alternative  base  offense 
level  of  level  20  applies  to  cases  which 
involve  a  threat  to  use  a  nuclear, 
biological,  or  chemical  weapon  or 
material,  or  other  weapon  of  mass . 
destruction,  but  do  not  involve  any 
conduct  evidencing  an  intent  or  ability 
to  carry  out  the  threat  and,  accordingly, 
are  less  serious  offenses. 

Second,  the  amendment  provides  a 
two-level  enhancement  in  subsection 
(b)(1)  if  the  offense  or  threat  involved 
particularly  dangerous  types  of  nuclear, 
chemical,  and  biological  weapons  and 
materials  that  are  defined  in  the 
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guideline  conunentary  by  reference  to 
the  applicable  statutory  and  regulatory 
provisions.  This  enhancement  reflects 
the  distinctions  already  made  in 
international  treaties,  provisions  of  tiUe 
18,  United  States  Code,  relevant 
regidatory  schemes,  and  the  fact  that 
certain  types  of  weapons  and  materials 
are  inherently  more  lethal  and  pose  a 
greater  threat  to  the  public  safety. 

Third,  the  amendment  provides  a 
four-level  enhancement  in  subsection 
(b)(2)  if  any  victim  died  or  sustained 
permanent  or  life-threatening  bodily 
injury,  and  a  two-level  enhancement  if 
any  victim  sustained  serious  bodily 
injury.  If  the  degree  of  injury  is  between 
permanent  or  life-threatening  bodily 
injury  and  serious  bodily  injury,  a  three- 
level  enhancement  is  provided.  This 
enhancement  is  modeled  after  the 
enhancement  found  in  §  2N1.1 
(Tampering  or  Attempting  to  Tamper 
Involving  Risk  of  Death  or  Bodily 
Injury). 

Fourth,  the  amendment  provides  a 
four-level  enhancement  for  cases 
involving  a  substantial  disruption  of 
public,  governmental,  or  business 
functions  or  services,  or  the  substantial 
expenditure  of  funds  to  clean  up, 
decontaminate,  or  otherwise  respond  to 
the  offense. 

Fifth,  the  amendment  provides  two 
cross  references,  applicable  if  the 
resulting  offense  level  is  greater  and 
either  death  resulted  (in  which  case  the 
first  or  second  degree  murder  guideline 
would  apply),  or  if  the  offense  was 
tantamount  to  attempted  murder  (in 
which  case  the  attempted  murder 
guideline  would  apply).  These  cross 
references  are  also  modeled  after  the 
cross  reference  found  in  §  2N1.1. 

Sixth,  the  amendment  provides  a 
special  instruction  that  if  Ihe  defendant 
is  convicted  of  one  count  involving  the 
death  of.  serious  bodily  injury  to,  or 
attempted  murder  of,  more  than  one 
victim,  the  grouping  rules  will  be 
applied  as  if  the  defendant  had  been 
convicted  of  separate  counts  for  each 
such  victim. 

Seventh,  the  amendment  amends 
Appendix  A  to  refer  violations  of  18 
U.S.C.  §  175  and  229  to  §  2M6.1  and  to 
delete  a  number  of  guideline  references 
for  violations  of  18  U.S.C.  2332a  and 
instead  provide  a  reference  for  that 
offense  to  §§  2K1.4  (Arson;  Property 
Damage  by  Use  of  Explosives)  and 
2M6.1  (in  the  case  of  other  weapons  of 
mass  destruction). 

Finally,  the  amendment  amends  the 
title  of  §  2M6.1  to  include  attempts  and 
conspiracies,  and  adds  §  2M6.1  under 
the  sections  addressing  attempts  and 
conspiracies  in  Application  Note  1  of 
§  2X1.1  (Attempt,  Solicitation,  or    • 


Conspiracy)  to  indicate  that  attempts 
and  conspiracies  are  covered  expressly 
by  the  §  2M6.1  offense  guideline. 

22.  Amendment:  Chapter  Two,  Part  S 
is  amended  by  striking  §  2Sl.>,  and  its 
accompanying  commentary,  and 
inserting  the  following: 

"§2Sl.l.  Laundering  of  Monetary 
Instruments;  Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Unlawful  Activity 

(a)  Base  Offense  Level: 

(1)  The  offense  level  for  the 
underlying  offense  from  which  the 
laundered  funds  were  derived,  if  (A)  the 
defendant  committed  the  underlying 
offense  (or  would  be  accountable  for  the 
underlying  offense  under  subsection 
(a)(1)(A)  of  §  IBI.3  (Relevant  Conduct)); 
and  (B)  the  offense  level  for  that  offense 
can  be  determined;  or 

(2)  8  plus  the  number  of  offense  levels 
from  the  table  in  §  2B1.1  (Theft, 
Property  Destruction,  and  Fraud) 
corresponding  to  the  value  of  the 
laundered  funds,  otherwise. 

(b)  Specific  Offense  Characteristics 

(1)  If  (A)  subsection  (a)(2)  applies;  and 
(B)  the  defendant  knew  or  believed  that 
any  of  the  laundered  funds  were  the 
proceeds  of,  or  were  intended  to 
promote  (i)  an  offense  involving  the 
manufacture,  importation,  or 
distribution  of  a  controlled  substance  or 
a  listed  chemical;  (ii)  a  crime  of 
violence;  or  (iii)  an  offense  involving 
firearms,  explosives,  national  security, 
terrorism,  or  the  sexual  exploitation  of 

a  minor,  increase  by  6  levels. 

(2)  (Apply  the  Greatest): 

(A)  If  the  defendant  was  convicted 
under  18  U.S.C.  §  1957,  increase  by  1 
level. 

(B)  U  the  defendant  was  convicted 
under  18  U.S.C.  §  1956,  increase  by  2 
levels. 

(C)  If  (i)  subsection  (a)(2)  applies;  and 
(ii)  the  defendant  was  in  the  business  of 
laundering  funds,  increase  by  4  levels. 

(3)  If  (A)  subsection  (b)(2)(B)  applies; 
and  (B)  the  offense  involved 
sophisticated  laundering,  increase  by  2 
levels. 

Conunentary 

Statutory  Provisions:  18  U.S.C.  1956, 1957. 
For  additional  statutory  provision(s),  see 
Appendix  A  (Statutory  Index). 

Application  Notes 

1 .  Definitions. — For  purposes  of  this 
guideline: 

'Crime  of  violence'  has  the  meaning 
given  that  term  in  subsection  (a)(1)  of 
§4B1.2  (Definitions  of  Terms  Used  in 
Section  4B1.1). 

'Criminally  derived  funds'  means  any 
funds  derived,  or  represented  by  a  law 


enforcement  officer,  or  by  another 
person  at  the  direction  or  approval  of  an 
authorized  Federal  official,  to  be 
derived  from  conduct  constituting  a 
criminal  offense. 

'Laundered  funds'  means  the 
property,  funds,  or  monetary  instrument 
involved  in  the  transaction,  financial 
transaction,  monetary  transaction, 
transportation,  transfer,  or  transmission 
in  violation  of  18  U.S.C.  1956  or  1957. 

'Laundering  funds'  means  making  a 
transaction,  financial  transaction, 
monetary  transaction,  or  transmission, 
or  transporting  or  transferring  property, 
funds,  or  a  monetary  instrument  in 
violation  of  18  U.S.C.  1956  or  1957. 

'Sexual  exploitation  of  a  minor' 
means  an  offense  involving  (A) 
promoting  prostitution  by  a  minor;  (B) 
sexually  exploiting  a  minor  by 
production  of  sexually  explicit  visual  or 
printed  material;  (C)  distribution  of 
material  involving  the  sexual 
exploitation  of  a  minor,  or  possession  of 
material  involving  the  sexual 
exploitation  of  a  minor  with  intent  to 
distribute;  or  (D)  aggravated  sexual 
abuse,  sexual  abuse,  or  abusive  sexual 
contact  involving  a  minor.  "Minor" 
means  an  individual  under  the  age  of  18 
years. 

2.  Application  of  Subsection  (a)(1). — 

(A)  Multiple  Underlying  Offenses. — In 
cases  in  which  subsection  (a)(1)  applies 
and  there  is  more  than  one  underlying 
offense,  the  offense  level  for  the 
underlying  offense  is  to  be  determined 
under  the  procedures  set  forth  in 
Application  Note  3  of  the  Commentary 
to  §  lBl.5  (Interpretation  of  References 
to  Other  Offense  Guidelines). 

(B)  Defendants  Accountable  for 
Underlying  Offense. — In  order  for 
subsection  (a)(1)  to  apply,  the  defendant 
must  have  committed  the  underlying 
offense  or  be  accountable  for  the 
imderlying  offense  under 

§  IBI. 3(a)(1)(A).  The  fact  that  the 
defendant  was  involved  in  laundering 
criminally  derived  funds  after  the 
commission  of  the  underlying  offense, 
without  additional  involvement  in  the 
underlying  offense,  does  not  establish 
that  the  defendant  committed,  aided, 
abetted,  counseled,  commanded, 
induced,  procured,  or  willfully  caused 
the  underlying  offense. 

3.  Application  of  Subsection  (a)(2). — 
(A)  In  General. — Subsection  (a)(2) 

applies  to  any  case  in  which  (i)  the 
defendant  did  not  commit  the 
underlying  offense;  or  (ii)  the  defendant 
committed  the  underlying  offense  (or 
would  be  accountable  for  the  imderlying 
offense  under  §  IBI. 3(a)(1)(A)),  but  the 
offense  level  for  the  underlying  offense 
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is  impossible  or  impracticable  to 
determine. 

(B)  Commingled  Funds. — In  a  case  in 
which  a  transaction,  financial 
transaction,  monetary  transaction, 
transportation,  transfer,  or  transmission 
results  in  the  commingling  of 
legitimately  derived  funds  with 
criminally  derived  funds,  the  value  of 
the  laundered  funds,  for  purposes  of 
subsection  (a)(2),  is  the  amount  of  the 
criminally  derived  funds,  not  the  total 
amount  of  the  commingled  funds,  if  the 
defendant  provides  sufficient 
information  to  determine  the  amount  of 
criminally  derived  funds  without 
imduly  complicating  or  prolonging  the 
sentencing  process.  If  the  amount  of  the 
criminally  derived  funds  is  difficult  or 
impracticable  to  determine,  the  value  of 
the  laundered  funds,  for  purposes  of 
subsection  (a)(2),  is  the  total  amount  of 
the  commingled  funds. 

4.  Enhancement  for  Business  of 
Lauindering  Fimds. — 

(A)  In  General. — The  court  shall 
consider  the  totality  of  the 
ciitmmstances  to  determine  whether  a 
defendant  who  did  not  commit  the 
underlying  offense  was  in  the  business 
of  laundering  funds,  for  purposes  of 
subsection  (b)(2)(C). 

(B)  Factors  to  Consider.— The 
following  is  a  non-exhaustive  list  of 
factors  that  may  indicate  the  defendant 
was  in  the  business  of  laundering  funds 
for  purposes  of  subsection  {b)(2)(C): 

(i)  The  defendant  regularly  engaged  in 
laundering  funds. 

(ii)  The  defendant  engaged  in 
laundering  funds  dining  an  extended 
period  of  time. 

(iii)  The  defendant  engaged  in 
laundering  funds  from  multiple  sources. 

(iv)  The  defendant  generated  a 
substantial  amount  of  revenue  in  return 
for  laundering  funds. 

(v)  At  the  time  the  defendant 
committed  the  instant  offense,  the 
defendant  had  one  or  more  prior 
convictions  for  an  offense  imder  18 
U.S.C.  1956  or  1957,  or  under  31  U.S.C. 
5313,  5314,  5316,  5324  or  5326,  or  any 
similar  offense  under  state  law,  or  an 
attempt  or  conspiracy  to  commit  any 
such  federal  or  state  offense.  A 
conviction  taken  into  account  under 
subsection  (b)(2)(C)  is  not  excluded 
from  consideration  of  whether  that 
conviction  receives  criminal  history 
points  pinsuant  to  Chapter  Four,  Part  A 
(Criminal  History). 

(vi)  During  the  course  of  an 
undercover  govenmient  investigation, 
the  defendant  made  statements  that  the 
defendant  engaged  in  any  of  the  conduct 
described  in  subdivisions  (i)  through 
(iv). 


5.  (A)  Sophisticated  Laimdering  under 
Subsection  (b)(3). — For  purposes  of 
subsection  (b)(3),  'sophisticated 
laimdering'  means  complex  or  intricate 
offense  conduct  pertainingJ(o  the 
execution  or  concealment  of  the  18 
U.S.C.  1956  offense. 

Sophisticated  laundering  typically 
involves  the  use  of — 

(i)  fictitious  entities; 

(ii)  shell  corporations; 

(iii)  two  or  more  levels  (i.e.,  layering) 
of  transactions,  transportation,  transfers, 
or  transmissions,  involving  criminally 
derived  funds  that  were  intended  to 
appear  legitimate;  or 

(iv)  offshore  financial  accounts. 

(B)  Non-Applicability  of 
Enhancement. — If  subsection  (b)(3) 
applies,  and  the  conduct  that  forms  the 
basis  for  an  enhancement  under  the 
guideline  applicable  to  the  underlying 
offense  is  the  only  conduct  that  forms 
the  basis  for  application  of  subsection 
(b)(3)  of  this  guideline,  do  not  apply 
subsection  (b)(3)  of  this  guideline. 

6.  Grouping  of  Multiple  Counts. — In  a 
case  in  which  the  defendant  is 
convicted  of  a  count  of  laundering  funds 
and  a  count  for  the  underlying  offense 
from  which  the  laundered  funds  were 
derived,  the  counts  shall  be  grouped 
pursuant  to  subsection  (c)  of  §  3D1.2 
(Groups  of  Closely-Related  Counts).". 

Chapter  Two,  Part  S  is  amended  by 
striking  section  2S1.2,  and  its 
accompanying  commentary. 

The  Commentary  to  §  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "18  U.S.C.  §  I960;"  before  "26 
U.S.C.  §  7203";  and  by  inserting  ", 
5326"  after  "5324". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  18 
U.S.C.  1957  and  the  line  referenced  to 
21  U.S.C.  854  by  striking  "2S1.2"  and 
inserting  "2S1.1";  by  inserting  after  the 
line  referenced  to  18  U.S.C.  1959  the 
following  new  line: 

"18  U.S.C.  1960— 2S1.3"; 

And  by  inserting  after  the  line 
referenced  to  31  U.S.C.  5324  the 
following  new  line: 

"31  U.S.C.  5326     2S1.3,  2T2.2". 

The  Commentary  to  §  IB  1.3  captioned 
"Application  Notes"  is  amended  in 
Note  6  in  the  first  paragraph  by  striking 
the  second  sentence  and  inserting  the 
following: 

"For  example,  in  §  2S1.1  (Laundering 
of  Monetary  Instruments;  Engaging  in 
Monetary  Transactions  in  Property 
Derived  from  Unlawful  Activity), 
subsection  (b)(2)(B)  applies  if  the 
defendant  "is  convicted  under  18  U.S.C. 
1956'.". 

The  Commentary  to  §  lBl.3  captioned 
"Application  Notes"  is  amended  in 
Note  6  in  the  second  paragraph  by 


striking  the  last  sentence  and  inserting 
the  following: 

"For  example,  §  2Sl.l(b)(2)(B)  (which 
is  applicable  only  if  the  defendant  is 
convicted  under  18  U.S.C.  1956)  would 
be  applied  in  determining  the  offense 
level  under  §  2X3.1  (Accessory  After  the 
Fact)  in  a  case  in  which  the  defendant 
was  convicted  of  accessory  after  the  fact 
to  a  violation  of  18  U.S.C.  1956.". 

Section  3Dl.2(d)  is  amended  in  the 
second  paragraph  by  striking  "2S1.2,". 

Section  8C2.1(a)  is  amended  by 
striking  "2S1.2,". 

The  Commentary  to  §  8C2.4  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  striking  ";  2S1.1  (Laundering 
of  Monetary  Instruments);  and  2S1.2 
(Engaging  in  Monetary  Transactions  in 
Property  Derived  from  Specified 
Unlawful  Activity)". 

The  Commentary  to  §8C2.4  captioned 
"Background"  is  amended  in  the 
seventh  sentence  by  striking  "and 
money  laundering". 

Reason  for  Amendment:  This 
amendment  consolidates  the  money 
laundering  guidelines,  §§  2S1.1 
(Laundering  of.  Monetary  Instruments) 
and  2S1.2  (Engaging  in  Monetary 
Transactions  in  Property  Derived  from 
Specified  Unlawful  Activity),  into  one 
guideline  that  applies  to  convictions 
under  18  U.S.C.  1956  or  1957.  or  21 
U.S.C.  854.  The  amendment  responds  in 
several  ways  to  concerns  that  the 
penalty  structure  existing  prior  to  this 
amendment  for  such  offenses  did  not 
reflect  adequately  the  culpabilfty  of  the 
defendant  or  the  seriousness  of  the 
money  laimdering  conduct  because  the 
offense  level  for  money  laundering  was 
determined  without  sufficient 
consideration  of  the  defendant's    ' 
involvement  in,  or  the  relative 
seriousness  of,  the  underlying  offense. 
This  amendment  is  designed  to  promote 
proportionality  by  providing  increased 
penalties  for  defendants  who  launder 
funds  derived  from  more  serious 
underlying  criminal  conduct,  such  as 
drug  trafficking,  crimes  of  violence,  and 
fraud  offenses  that  generate  relatively 
high  loss  amounts,  and  decreased 
penalties  for  defendants  who  launder 
funds  derived  from  less  serious 
underlying  criminal  conduct,  such  as 
basic  fraud  offenses  that  generate 
relatively  low  loss  amounts. 

First,  this  amendment  ties  offense 
levels  for  money  laundering  more 
closely  to  the  underlying  conduct  that 
was  the  source  of  the  criminally  derived 
funds  by  separating  money  laundering 
offenders  into  two  categories  for 
purposes  of  determining  the  base 
offense  level.  For  direct  money 
launderers  (offenders  who  commit  or 
would  be  accountable  under 


§  lBl.3(a)(l)(A)  (Relevant  Conduct)  for 
the  underlying  offense  which  generated 
the  criminal  proceeds),  subsection  (a)(1) 
sets  the  base  offense  level  at  the  offense 
level  in  Chapter  Two  (Offense  Conduct) 
for  the  underlying  offense  (i.e.,  the  base 
offense  level,  specific  offense 
characteristics,  cross  references,  and 
special  instructions  for  the  underlying 
offense).  For  thfrd  party  money 
launderers  (offenders  who  launder  the 
proceeds  generated  from  underlying 
offenses  that  the  defendant  did  not 
commit  or  would  not  be  accountable  for 
under  §  lBl.3(a)(l)(A)),  subsection  (a)(2) 
sets  the  base  offense  level  at  level  8, 
plus  an  increase  based  on  the  value  of 
the  laundered  funds  from  the  table  in 
subsection  (b)(1)  of  §  2B1.1  (Theft, 
Fraud,  Property  Destruction). 

Second,  in  addition  to  the  base 
offense  level  calculation,  this 
amendment  provides  an  enhancement 
designed  to  reflect  the  differing 
seriousness  of  the  underlying  conduct 
that  was  the  source  of  the  criminally 
derived  funds.  Subsection  (b)(1) 
provides  a  six-level  enhancement  for 
third  party  money  launderers  who  knew 
or  believed  that  any  of  the  laundered 
funds  were  the  proceeds  of,  or  were 
intended  to  promote,  certain  types  of 
more  serious  underlying  criminal 
conduct;  specifically,  drug  trafficking, 
crimes  of  violence,  offenses  involving 
firearms,  explosives,  national  security, 
terrorism,  and  the  sexual  exploitation  of 
a  minor.  The  Commission  determined 
that  defendants  who  knowingly  launder 
the  proceeds  of  these  more  serious 
underlying  offenses  are  substantially 
more  culpable  than  third  party 
launderers  of  criminally  derived 
proceeds  of  less  serious  underlying 
offenses. 

Third,  this  amendment  provides  three 
alternative  enhancements,  with  the 
greatest  applicable  enhancement  to  be 
applied.  "These  enhancements  are 
designed  to  (1)  ensure  that  all  direct 
money  launderers  receive  additional 
punishment  for  committing  both  the 
money  laundering  offense  and  the 
underlying  offense,  and  (2)  reflect  the 
differing  seriousness  of  money 
laundering  conduct  depending  on  the 
nature  and  sophistication  of  the  offense. 
Specifically,  subsection  {b)(2)(A) 
provides  a  one-level  increase  ifthe 
defendant  was  convicted  under  18 
U.S.C.  1957,  and  subsection  (b)(2)(B) 
provides  a  two-level  increase  iif  the 
defendant  was  convicted  under  18 
U.S.C.  1956.  The  one-level  difference 
between  these  two  enhancements 
reflects  the  fact  that  18  U.S.C.  1956  has 
a  statutory  maximum  penalty  (20  years' 
imprisonment)  that  is  twice  as  long  as 
the  statutory  maximum  penalty  for 
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violations  of  18  U.S.C.  1957  (10  years' 
imprisonment).  In  addition,  subsection 
(b)(3)  provides  an  additional  two-level 
increase  if  subsection  (b)(2)(B)  applies 
and  the  offense  involved  sophisticated 
laundering  such  as  the  use  of  fictitious 
entities,  shell  corporations,  two  or  more 
levels  of  transactions,  or  offshore 
financial  accounts.  The  Commission 
determined  that,  similar  to  fraud  and  tax 
offenses  that  involve  sophisticated 
means,  see  subsection  (b)(8)  of  §  2B1.1 
(Theft,  Property  Destruction,  and 
Fraud),  subsection  (b)(2)  of  §2Tl.l  (Tax 
Evasion;  Willful  Failure  to  File  Return. 
Supply  Information,  or  Pay  Tax; 
Fraudulent  or  False  Returns, 
Statements,  or  Other  Documents), 
violations  of  18  U.S.C.  1956  that  involve 
sophisticated  laundering  warrant 
additional  punishment  because  such 
offenses  are  more  difficult  and  time 
consuming  for  law  enforcement  to 
detect  than  less  sophisticated 
laundering.  As  a  result  of  the 
enhancements  provided  by  subsections 
(b)(2)(A).  (b)(2)(B),  and  (b)(3),  all  direct 
money  launderers  will  receive  an 
offense  level  that  is  one  to  four  levels 
greater  than  the  Chapter  Two  offense 
level  for  the  underlying  offense, 
depending  on  the  statute  of  conviction 
and  sophistication  of  the  money 
laundering  offense  conduct. 

With  respect  to  third  party  money 
launderers,  subsection  (b)(2)(C)  provides 
a  four-level  enhancement  if  the 
defendant  is  "in  the  business"  of 
laundering  funds.  The  Commission 
determined  that,  similar  to  a 
professional  "fence",  see 
§2B1. 1(b)(4)(B),  defendants  who 
routinely  engage  in  laundering  funds  on 
behalf  of  others,  and  who  gain 
financially  from  engaging  in  such 
transactions,  warrant  substantial 
additional  punishment  because  they 
encourage  the  commission  of  additional 
criminal  conduct. 

Fourth,  this  amendment  contains  an 
application  note  expressly  providing 
instructions  regarding  the  grouping  of 
money  laundering  counts  with  a  count 
of  conviction  for  the  underlying  offense. 
In  a  case  in  which  the  defendant  is  to 
be  sentenced  on  a  count  of  conviction 
for  money  laundering  and  a  count  of 
conviction  for  the  underlying  offense 
that  generated  the  laundered  funds,  this 
application  note  instructs  that  such 
counts  shall  be  grouped  pursuant  to 
subsection  (c)  of  §  3D1.2  (Groups  of 
Closely-Related  Counts),  thereby 
resolving  a  circuit  conflict  on  this  issue. 
Compare  United  States  v.  Cusumano, 
943  F.2d  305  (3d  Cir.  1991),  cert, 
denied,  502  U.S.  1036  (1992)  (affirming 
decision  to  group  under  §  3Dl.2(b) 
money  laundering  count  with  other 


offenses  that  "were  all  part  of  one 
scheme  to  obtain  money"  from  an 
employee  benefit  fund);  United  States  v. 
Leonard,  61  F.3d  1181  (5th  Cir.  1995) 
(affirming  decision  to  group  fraud  and 
money  laundering  offenses  under 
§  3Dl.2(d)  because  defendant's  money 
laundering  activity  and  fraudulent 
telemarketing  scheme  constituted  the 
same  common  plan  and  had  the  same 
victims);  and  United  States  v.  Wilson, 
98  F.3d  281  (7th  Cfr.  1996)  (district 
court  erred  in  not  grouping  money 
laundering  and  mail  fraud  convictions 
under  §  3Dl.2(d)),  with  United  States  v. 
Kneeland,  148  F.3d  6  (1st  Cfr.  1998) 
(affirming  district  court  decision  not  to 
group  fraud  and  money  laundering 
counts  under  §  3Dl.2(d)  because  the 
offense  level  for  fr^ud.  unlike  money 
laundering,  is  determined  "largely  on 
the  basis  of  total  amount  of  harm  or 
loss");  United  States  v.  Napoli,  179  F.3d 
1  (2d  Cfr.  1999),  cert,  denied,  528  U.S. 
1162  (2000)  (affirming  decision  not  to 
group  wire  fraud  and  money  laundering 
counts  under  §  3Dl.2(b)  or  (d)  because 
the  offenses  have  different  victims  and 
the  offense  level  for  money  laundering, 
unlike  fraud,  is  not  based  primarily  on 
the  amount  of  money  involved);  United 
States  V.  Hildebmnd,  152  F.3d  756  (8th 
Cir.),  cert,  denied,  525  U.S.  1033  (1998) 
(finding  that  money  laundering  and 
fraud  counts  should  not  be  grouped 
because  the  fraud  and  money 
laundering  guidelines  do  not  measure 
the  same  types  of  harm);  United  States 
V.  Hanyey,'l90  F.3d  1017  (9th  Cfr.  1999) 
(affirming  decision  not  to  group  money 
laundering  and  wire  fraud  counts  under 
§  3Dl.2(d)  because  the  guidelines  for 
such  offenses  measure  harm  differently); 
and  United  States  v.  Johnson,  971  F.2d 
562  (10th  Cir.  1992)  (district  court  err«d 
in  grouping  money  laundering  and 
fraud  counts  under  §  3Dl.2(d)  because 
the  measurement  of  harm  for  fraud  is 
not  the  same  as  that  for  money 
laundering). 

Finally,  this  amendment  provides  that 
convictions  under  18  U.S.C.  1960  are 
referenced  to  §2Sl.3  (Structuring 
Transactions  to  Evade  Reporting 
Requirements).  Operation  of  money 
transmitting  businesses  without  an 
appropriate  license  is  proscribed  by  18 
U.S.C.  1960.  as  are  failures  to  comply 
with  certain  reporting  requirements 
issued  under  31  U.S.C.  5330.  The 
Commission  determined  that  offenses 
involving  these  regulator)'  requirements 
serve  many  of  the  same  purposes  as 
Currency  "Transaction  Reports,  Currency 
and  Monetary  Instrument  Reports, 
Reports  of  Foreign  Bank  and  Financial 
Accounts,  and  Reports  of  Cash 
Payments  over  $10,000  Received  in  a 
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Trade  or  Business,  violations  regarding 
which  currently  are  referenced  to 
§  2S1.3,  and  that,  therefore,  violations  of 
18  U.S.C.  §  1960  also  should  be 
referenced  to  §2S1. 3. 

23.  Amendment:  The  Commentary  to 
§  3B1.2  is  amended  by  striking  Notes  1 
through  4  and  the  background  and 
inserting  the  following: 

"1.  Definition. — For  purposes  of  this 
gviideline,  'participant'  has  the  meaning 
given  that  term  in  Application  Note  1  of 
§  3B1.1  (Aggravating  Role). 

2.  Requirement  of  Multiple 
Participants. — This  guideline  is  not 
applicable  luiless  more  than  one 
participant  was  involved  in  the  offense. 
See  the  Introdustory  Commentary  to 
this  Part  (Role  in  the  Offense). 
Accordingly,  an  adjustment  under  this 
guideline  may  not  apply  to  a  defendant 
who  is  the  only  defendant  convicted  of 
an  offense  unless  that  offense  involved 
other  participants  in  addition  to  the 
defendant  and  the  defendant  otherwise 
qualifies  for  such  an  adjustment. 

3.  Applicability  of  Adjustment. — 

(A)  Substantially  Less  Culpable  than 
Average  Participant. — This  section 
provides  a  range  of  adjustments  for  a 
defendant  who  plays  a  part  in 
committing  the  offense  that  makes  him 
substantially  less  culpable  than  the 
average  participant. 

A  oefendant  who  is  accountable 
under  §  lBl.3  (Relevant  Conduct)  only 
for  the  conduct  in  which  the  defendant 
personally  was  involved  and  who 
performs  a  limited  function  in  concerted 
criminal  activity  is  not  precluded  from 
consideration  for  an  adjustment  under 
this  guideline.  For  example,  a  defendant 
who  is  convicted  of  a  drug  trafficking 
offense,  whose  role  in  that  offense  was 
limited  to  transporting  or  storing  drugs 
and  who  is  accountable  imder  §  lBl.3 
only  for  the  quantity  of  drugs  the 
defendant  personally  transported  or 
stored  is  not  precluded  from 
consideration  for  an  adjustment  imder 
this  guideline. 

(B)  Conviction  of  Significantly  Less 
Serious  Offense. — If  a  defendant  has 
received  a  lower  offense  level  by  virtue 
of  being  convicted  of  an  offense 
significantly  less  serious  than  warranted 
by  his  actual  criminal  conduct,  a 
reduction  for  a  mitigating  role  under 
this  section  ordinarily  is  not  warranted 
because  such  defendant  is  not 
substantially  less  culpable  than  a 
defendant  whose  only  conduct  involved 
the  less  serious  offense.  For  example,  if 
a  defendant  whose  actual  conduct 
involved  a  minimal  role  in  the 
distribution  of  25  grams  of  cocaine  (an 
offense  having  a  Chapter  Two  offense 
level  of  level  14  imder  §  2D1.1 
(Unlawful  Manufacturing,  Importing, 


Exporting,  or  Trafficking  (Including 
Possession  with  Intent  to  Commit  These 
Offenses);  Attempt  or  Conspiracy))  is 
convicted  of  simple  possession  of 
cocaine  (an  offense  having  a  Chapter 
Two  offense  level  of  level  6  under 
§  2D2.1  (Unlawful  Possession:  Attempt 
or  Conspiracy)),  no  reduction  for  a 
mitigating  role  is  warranted  because  the 
defendant  is  not  substantially  less 
culpable  than  a  defendant  whose  only 
conduct  involved  the  simple  possession 
of  cocaine. 

(C)  Fact-Based  Determination. — The 
determination  whether  to  apply 
subsection  (a)  or  subsection  (b),  or  an 
intermediate  adjustment,  involves  a 
determination  that  is  heavily  dependent 
upon  the  facts  of  the  particular  case.  As 
with  any  other  factual  issue,  the  court, 
in  weighing  the  totality  of  the 
circiunstances,  is  not  required  to  find, 
based  solely  on  the  defendant's  bare 
assertion,  that  such  a  role  adjustment  is 
warranted. 

4.  Minimal  Participant. — Subsection 
(a)  applies  to  a  defendant  described  in 
Application  Note  3(A)  who  plays  a 
minimal  role  in  concerted  activity.  It  is 
intended  to  cover  defendants  who  are 
plainly  among  the  least  ctilpable  of 
those  involved  in  the  conduct  of  a 
group.  Under  this  provision,  the 
defendant's  lack  of  knowledge  or 
understanding  of  the  scope  and 
structxire  of  the  enterprise  and  of  the 
activities  of  others  is  indicative  of  a  role 
as  minimal  participant.  It  is  intended 
that  the  downward  adjustment  for  a 
minimal  participant  will  be  used 
infrequently. 

5.  Minor  Participant. — Subsection  (b) 
applies  to  a  defendant  described  in 
Application  Note  3(A)  who  is  less 
culpable  than  most  other  participants, 
but  whose  role  could  not  be  described 
as  minimal.". 

Reason  for  Amendment:  This 
amendment  resolves  a  circuit  conffict 
regarding  whether  a  defendant  who  is 
accountable  under  §  lBl.3  (Relevant 
Conduct)  only  for  conduct  in  which  the 
defendant  personally  was  involved,  and 
who  performs  a  limited  function  in 
concerted  criminal  activity,  is  precluded 
from  consideration  for  an  adjustment 
under  §  3B1.2  (Mitigating  Role). 
Compare  United  States  v.  Burnett,  66 
F.3d  137  (7th  Cir.  1995)  ("where  a 
defendant  is  sentenced  only  for  the 
amoimt  of  drugs  he  handled,  he  is  not 
entitled  to  a  §  3B1.2  reduction"),  with 
United  States  v.  Rodriguez  De  Varon, 
175  F.3d  930  (11th  Cir.  1999)  (a 
defendant  is  not  automatically 
precluded  from  consideration  for  a 
mitigating  role  adjustment  in  a  case  in 
which  the  defendant  is  held  accountable 
solely  for  the  amount  of  drugs  he 


personally  handled).  Although  this 
circuit  conflict  arose  in  the  context  of  a 
drug  offense,  the  amendment  resolves  it 
in  a  manner  that  makes  the  rule 
applicable  to  all  types  of  offenses. 

"rhe  amendment  adopts  the  approach 
articulated  by  the  Eleventh  Circuit  in 
United  States  v.  Rodriguez  De  Varon. 
supra,  that  §  3B1.2  does  not 
automatically  preclude  a  defendant 
from  being  considered  for  a  mitigating 
role  adjustment  in  a  case  in  which  the 
defendant  is  held  accoimtable  under 
§  lBl.3  solely  for  the  amount  of  drugs 
the  defendant  personally  handled.  In 
considering  a  §  381. 2  adjustment,  a 
court  must  measure  the  defendant's  role 
against  the  relevant  conduct  for  which 
the  defendant  is  held  accountable  at 
sentencing,  whether  or  not  other 
defendants  are  charged. 

In  contrast  to  the  holding  in  United 
States  V.  Burnett,  supra,  this 
amendment  allows  the  court  to  apply 
traditional  analysis  on  the  applicability 
of  a  reduction  pursuant  to  §  3B  1.2,  even 
in  a  case  in  wl:dch  a  defendant  is  held 
liable  under  §  IB  1.3  only  for  conduct 
(such  as  drug  quantities)  in  which  the 
defendant  was  involved  personally. 

The  substantive  impact  of  this  • 
amendment  in  resolving  the  circuit 
conflict  is  to  provide,  in  the  context  of 
a  drug  courier,  for  example,  that  the 
court  is  not  precluded  frt)m  considering 
a  §  3B1.2  adjustment  simply  because  the 
defendant's  role  in  the  offense  was 
limited  to  transporting  or  storing  drugs, - 
and  the  defendant  was  accountable 
imder  §  lBl.3  only  for  the  quantity  of 
drugs  the  defendant  personally 
transported  or  stored.  The  amendment 
does  not  require  that  such  a  defendant 
receive  a  reduction  under  §  3B1.2,  or 
suggest  that  such  a  defendant  can 
receive  a  reduction  based  only  on  those 
facts;  rather,  the  amendment  provides 
only  that  such  a  defendant  is  not 
precluded  from  consideration  for  such  a 
reduction  if  the  defendant  otherwise 
qualifies  for  the  reduction  pursuant  to 
thetermsof§3Bl.2. 

In  addition  to  resolving  the  circuit 
conflict,  the  amendment  makes  the 
following  non-substantive  revisions  to 
§  3B1.2  to  clarify  guideline  application: 
(1)  Incorporating  commentary  from  the 
Introduction  to  Chapter  Three,  Part  B 
(Role  in  the  Offense)  that  there  must  be 
more  than  one  participant  before 
application  of  a  mitigating  role 
adjustment  may  be  considered;  (2) 
incorporating  into  this  guideline  the 
definition  of  "participant"  from  §  3B1.1 
(Aggravating  Role);  (3)  moving  into  an 
application  note  significant  background 
commentary  that  has  been  cited 
frequently  in  appellate  decisions;  (4) 
adding  a  section  on  fact-based 


determinations  to  Application  Note  3 
that  emphasizes  the  significant  judicial 
role  in  decision-making  on  the 
applicability  of  §  3B1.2;  (5)  maintaining 
commentary  language  that  the  minimal 
role  adjustment  is  intended  to  be  used 
infrequently;  and  (6)  making  technical 
amendments  to  the  Commentary  to 
clarify  applicable  rules  (such  as  the 
addition  of  headings  for,  and  the 
reordering  of,  application  notes  in  the 
commentary)  that  are  intended  to  have 
no  substantive  impact. 

The  language  regarding  "average 
participant"  is  moved  from  the 
Background  into  Application  Note  3(A) 
to  provide  guidance  as  to  the 
applicability  of  §  3B1.2.  For  a  reduction 
to  apply,  the  court,  at  a  minimum,  must 
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make  a  factual  determination  that  the 
defendant's  role  was  significantly  less 
culpable  than  the  average  participant. 

24.  Amendment:  The  Commentary  to 
§2J1.6  captioned  "Application  Notes"  is 
amended  in  Note  3  in  the  first  sentence 
of  the  second  paragraph  by  striking  "In" 
and  inserting  "However,  in";  and  by 
inserting  "oUier  than  a  case  of  failure  to 
appear  for  service  of  sentence,"  after 
"offense  and  the  failure  to  appear,". 

The  Commentary  to  §  2M3.9 
captioned  "Application  Notes"  is 
amended  by  inserting  after  Note  2  the 
following: 

"3.  A  term  of  imprisonment  imposed 
for  a  conviction  under  50  U.S.C.  §  421 
shall  be  imposed  consecutively  to  any 
other  term  of  imprisonment.". 


Reason  for  Amendment:  This 
amendment  makes  two  minor  technical 
changes.  First,  the  amendment  makes  an 
editorial  change  in  the  commentary  to 
§  2J1.6  (Failure  to  Appear  by  Defendant) 
to  improve  the  transition  between  the 
first  and  second  paragraphs  of 
Application  Note  3.  Second,  the 
amendment  adds  an  application  note  to 
§  2M3.9  (Disclosure  of  Information 
Identifying  a  Covert  Agent)  that 
implements  the  consecutive  sentencing 
requirement  of  50  U.S.C.  421,  relating  to 
the  disclosure  of  information  identifying 
a  covert  agent. 
(PR  Doc.  01-13966  Filed  6-5-01;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 

[Docket  No.  FR  4672-4-01] 
RIN  2577— AC29 

Exception  Payment  Standard  to  Offset 
Increase  in  Utility  Costs  in  the  Housing 
Choice  Voucher  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACnON:  Interim  rule. 

SUMMARY:  Currently,  increased  energy 
costs  in  some  parts  of  the  country  have 
had  an  adverse  impact  on  the  ability  of 
applicants  and  participants  in  the 
Housing  Choice  Voucher  program  to 
either  lease  a  imit  while  paying  no  more 
than  40  percent  of  their  income  for  rent, 
or,  once  having  leased  a  imit,  to 
continue  to  pay  both  rent  and  the  higher 
utility  costs.  Therefore,  HUD  is 
temporarily  approving  higher  exception 
payment  standard  amounts  for  certain 
PHAs  that  have  adopted  a  new  utility 
allowance  schedule  after  October  1, 
2000  of  between  110%  and  120%  of  the 
Fair  Market  Rents  (FMRsVwithout 
requiring  the  Public  Housing  Agency 
(PHA)  to  seek  HUD  approval,  in  order 
to  mitigate  the  adverse  impact  of 
increased  energy  costs.  HUD  will 
calculate  these  exception  payment 
standards  using  new  rental  data 
(reflected  in  proposed  FMRs  for  FY 
2002  published  at  66  FR  23770  (May  9, 
2001))  with  the  resvdt  that  in  areas 
where  energy  costs  have  increased 
substantially  the  exception  payment 
standard  amount  will  be  between  110% 
and  120%  of  current  FMRs.  These 
exception  payment  standards  are 
published  in  the  Federal  Register  as 
appendix  A  immediately  following  this 
rule.  HUD  is  also  permitting  these 
exception  payment  standard  amounts  to 
be  used  at  interim  reexaminations  of 
families  until  September  30,  2001. 

The  provisions  of  this  interim  rule 
apply  only  for  the  balance  of  the  federal 
fiscal  year  ending  September  30,  2001. 
The  proposed  fair  market  rents  for  FY 
2002  pubhshed  at  66  FR  23770  (May  9, 
2001)  reflect  the  increased  cost  of 
utilities. 

DATES:  Comment  Due  Date:  August  6, 
2001. 

Effective  Date:  This  Interim  Rule  is 
effective  July  6,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  niunber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Room  4210.  Washington,  DC 
20410;  telephone  (202)  708-0477  (this  is 
not  a  toU-firee  niunber).  Persons  with 
hearing  or  speech  impairments  may 
access  these  niunbers  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 
SUPPt-EMENTARY  INFORMATION: 

Background 

Section  8  of  the  United  Housing  Act 
of  1937  (the  Act)(42  U.S.C.1437f) 
authorizes  housing  assistance  to  assist 
lower  income  families  in  obtaining 
decent,  safe,  and  sanitary  housing.  The 
amount  of  the  housing  assistance 
payment  in  the  housing  choice  voucher 
4>rogram  is  limited  by  the  payment 
standard  amoimts  adopted  by  the  PHA 
based  on  the  HUD  published  FMR  for 
designated  areas  of  the  country.  The 
FMR  for  an  area  is  the  amoimt  that 
would  be  needed  to  pay  gross  rent 
(shelter  plus  all  utilities  except 
telephone)  for  privately  owned  rental 
housing. 

The  payment  standard  amoimt  is  the 
maximum  subsidy  amount  available  to 
pay  for  rent  and  family-furnished 
utilities.  Families  searching  for  housing 
may  fail  to  find  units  that  meet  the 
housing  quality  standards  for  the 
program  because  the  cost  of  rent  plus 
fandly-fumished  utilities  for  many  of 
these  units,  particularly  in  a  tight  rental 
market,  exceeds  the  current  payment 
standard  amounts  that  do  not  reflect  the 
higher  cost  of  energy  since  publication 
of  die  FY  2001  FMRs  (see  65  FR  57658, 
September  25,  2000).  Also,  an 
increasing  number  of  families  are 
having  difficulty  finding  standard 
quality  units  without  paying  more  than 
40  percent  of  their  adjusted  income  for 
rent  at  initial  occupancy,  which  is 
precluded  by  law.  Also,  current 
participants  are  cdfected  because  they 
have  to  pay  more  out-of-pocket  for  rent 
and  family-furnished  utilities.  As  a 
result,  some  families  have  rent  burdens 
that  exceed  50  percent  of  their  income. 

/.  Use  of  Payment  Standard  Amounts 

HUD  has  determined  that  it  is 
appropriate  to  take  special  steps  to 


permit  PHAs  to  increase  payment 
standard  amounts  to  reflect  the  recent 
significant  increases  in  utility  expenses 
for  natural  gas  and  petroleum.  The  rule 
allows  PHAs  to  establish  exception 
payment  standard  amounts  calculated 
using  updated  data  on  the  costs  of  rents 
eind  utilities  (which  are  reflected  in 
proposed  FMRs  for  FY  2002  published 
at  66  FR  23770  (May  9,  2001).)  This 
increase  in  the  exception  payment 
standard  amounts  is  necessary  to 
prevent  any  hardship  on  families  who 
are  ciurently  searching  for  housing  but 
who,  because  of  increased  utility  costs, 
are  unable  to  find  units  for  which  the 
gross  rent  (including  the  cost  of  all 
utilities)  falls  within  current  established 
PHA  pajnnent  standard  amounts  that  are 
limited  to  110  percent  of  the  published 
fair  market  rent. 

Appendix  A,  published  in  the  Federal 
Register  immediately  following  this 
rule,  lists  the  HUD  approved  maximum 
exception  payment  standard  amounts 
for  each  unit  size  in  each  fair  market 
rent  area.  These  are  the  maximum  HUD 
approved  exception  payment  standard 
amounts,  and  are  capped  at  120  percent 
of  the  40th  percentile  rent  under  24  CFR 
888.113.  Some  housing  authorities  have 
set  their  payment  standards  based  on 
50th  percentile  rents  under  65  FR  58870 
(October  2,  2000)  in  order  to 
deconcentrate  areas  of  poverty  and 
promote  residential  choice.  Those  PHAs 
may  use  either  the  appendix  A  amounts 
or  110%  of  their  FKDls  as  the  exception 
payment  standard  amounts.  The  use  of 
the  exception  payment  standard 
amounts  on  appendix  A  is  only 
approved  for  those  PHAs  that  have 
adopted  a  new  utility  allowance 
schedule  after  October  1,  2000. 

Permission  for  PHAs  to  establish  new 
maximum  payment  standard  amounts 
without  HUD  approval  will  continue  in 
effect  only  until  HUD  publishes  new  fair 
market  rents  for  effect  on  or  about 
October  1,  2001.  If  HUD  has  approved 
the  PHA  adoption  of  exception  payment 
standard  amounts  that  are  higher  than 
the  maximum  exception  payment 
standard  amounts  published  by  HUD  in 
appendix  A  of  this  interim  rule,  HUD 
approval  to  use  those  higher  maximum 
payment  standard  amounts  will 
continue  in  effect.  The  PHA's 
establishment  of  the  revised  payment 
standard  amounts  may  not  result  in 
rents  higher  than  120%  of  current  FMRs 
without  HUD  approval  under  the 
procedures  in  24  CFR  982.503(c)(3). 

This  interim  rule  gives  a  PHA  the 
flexibility  to  adjust  the  payment 
standard  amounts  on  its  payment 
standard  schedule  up  to  the  maximum 
HUD-approved  exception  payment 
standard  amounts  in  appendix  A  to 
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increase  the  amount  of  a  participant's 
subsidy  to  cover  the  increased  cost  of 
utilities.  A  PHA  should  review  its  utility 
allowance  schedule  to  determine  if 
there  has  been  a  recent  increase  in 
utility  costs  of  10  percent  or  more  in  the 
cost  of  utilities  and  that  increase  is 
reflected  in  the  utility  allowance 
schedule  adopted  by  the  PHA  after 
September  30.  2000.  For  a  PHA  to 
establish  these  exception  payment 
standards  it  is  not  sufficient  that  the 
cost  of  any  one  utility  increased  by  more 
than  10  percent.  Instead,  the  PHA  must 
determine  that  the  total  cost  of  all 
utilities  for  a  typical  two-bedroom  unit 
has  increased  by  more  than  10  percent 
based  on  the  difference  between  the 
new  utility  allowance  schedule  and  the 
previous  schedule. 

PHAs  should  review  their  current 
payment  standard  amounts  to  determine 
if  they  are  adequate  to  meet  the 
increased  cost  of  utilities  in  the 
community  based  on  average 
consumption  rates.  If  the  payment 
standard  amounts  are  not  adequate  to 
meet  the  increased  utility  costs,  the 
PHA  should  increase  the  payment 
standard  by  an  appropriate  amount  up 
to  the  maximum  exception  payment 
standard  amount  permitted  by  this 
interim  rule  and  appendix  A. 

n.  Methodology  and  Source  of  Data 

HUD's  standard  methodology  for 
incorporating  changes  in  utility  costs 
into  FMRs  relies  on  the  most  current 
CPI  data  on  annual  changes  in 
residential  utility  costs.  Annual  rather 
than  point-to-point  monthly 
comparisons  (e.g.,  July  1999  to  July 
2000)  are  used  because  monthly  utility 
price  indices  are  volatile  and  often  not 
reflective  of  the  annualized  cost  of 
utilities. 

In  developing  the  proposed  FMRs  for 
FY  2002,  HUD  has  determined  that  the 
methodology  using  CPI  data  does  not 
adequately  capture  the  unusual 
increases  in  natural  gas  prices  that 
occurred  at  the  end  of  calendar  year 
2000.  This  methodology  captures  a  17 
percent  increase  in  natural  gas  prices 
from  1999  to  2000.  but  December  1999 
to  December  2000  prices  increased  by 
an  average  of  37  percent  and 
Department  of  Energy  projections  for 
2002  are  very  similar  to  the  December 
2000  prices.  For  purposes  of  estimating 
FY  2002  FMRs,  the  Department  has 
therefore  modified  the  natural  gas 
inflation  component  to  use  December- 
to-December  costs  when  available,  and 
to  use  second  half  to  second  half  of  the 
year  figures  for  CPI  areas  where 
December  2000  data  were  not  available. 
This  is  a  one-time  change  made  to 
respond  to  unusual  circumstances;  HUD 


expects  to  return  to  the  CPI-based 
methodology  next  year. 

m.  Rule  Change 

In  addition  to  publishing  the 
maximum  exception  payment  standard 
amounts  in  appendix  A,  this  rule  revises 
the  existing  program  regulations  at  24 
CFR  982.503(b)(2)  and  (c)(2),  and 
982.505(c)(4)  to  aUow  the  PHA  to  adopt 
these  exception  payment  standard 
amounts  when  calculating  a  family's 
housing  assistance  at  the  next  annual 
reexamination  or  any  interim 
reexamination  conducted  as  a  result  of 
a  family  request  for  relief  based  on  a 
significant  increase  in  utility  costs.  This 
modification  to  allow  use  of  these 
exception  payment  standard  amounts  at 
interim  reexamination  applies  only 
through  September  30,  2001,  when  it 
expires. 

IV.  Findings  and  Certifications 

Justification  for  Interim  Rulemaking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule. 
One  of  these  exceptions  is  where  public 
comment  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  In  this  case,  delaying  the 
effective  date  for  public  comment  would 
be  contrary  to  the  public  interest.  The 
nation  is  experiencing  a  significant 
increase  in  the  cost  of  utilities, 
especially  natural  gas  and  petroleum. 
Due  to  the  increased  utility  costs  in 
some  areas,  families  in  the  housing 
choice  voucher  program  are  having 
current  difficulty  finding  affordable 
housing  or,  if  already  housed,  they  are 
having  difficulty  paying  for  utilities.  At 
this  time,  HUD  has  available  current 
FMR  data  which,  while  not  yet  in  effect, 
if  used  as  a  basis  to  calculate  exception 
payments,  would  allow  HUD  to  approve 
exception  payment  standards  above 
current  FMRs  within  its  existing 
regulatory  authority.  This  step  should 
be  taken  as  quickly  as  possible  to 
alleviate  hardship  in  areas  where  there 
has  been  an  unexpected  sharp  increase 
in  utility  costs.  The  comments  received 
within  the  60-day  comment  period  will 
be  considered  during  development  of 
final  FMRs  for  publication  on  October  1, 
2001. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
interim  rule,  and  in  so  doing  certifies 
that  this  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
permits  Housing  Authorities  to  use  an 
exception  payment  standard  based  on 
new  data,  essentially  allowing  them  to 
approve  payment  standards  of  up  to 
120%  of  FMR  without  HUD  approval  for 
the  purpose  of  acconunodating 
increased  utility  costs  in  certain  areas. 

Enviroiunental  Impact 

This  rule  and  appendix  A  involve 
establishment  of  rate  or  cost 
determinations  and  related  external 
administrative  requirements  and 
procedures  which  do  not  constitute  a 
development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6),  this  rule  and 
appendix  A  are  categorically  excluded 
from  environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entiUed 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law,  unless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  interim  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  interim  rule  is  a  "significant 
regulatory  action,"  as  defined  in  section 
3(f)  of  the  Order,  (but  not  economically 
significant,  as  provided  in  section  3(f)(1) 
of  die  Order).  Calculations  by  HUD 
show  that  the  impact  of  the  new 
exception  payment  standards  will  be 
slight,  an  increase  of  four  dollars  per 
month  for  the  average  voucher  holder. 
Increases  in  energy  costs  generally 
translate  to  low  percentage  increases  in 
rent  costs;  for  example,  a  50%  increase 
in  natural  gas  prices  would  increase 
FMRs  by  ordy  1%.  This  is  because 
natural  gas  comprises  only  27%  of 
utility  costs  and  utility  costs  average 
only  8-15%  of  total  rent  costs  in 
metropolitan  areas.  With  approximately 
1.5  million  voucher  holders,  the  cost 
through  September  of  2001  (when  new 
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FMRs  will  go  into  effect)  will  be 
significantly  less  than  the  threshold 
provided  in  section  3(f)(1)  of  the  Order. 
For  these  reasons,  HUD  concludes  that 
the  rule  is  not  economically  significant 
within  the  meaning  of  the  Order. 

Any  changes  made  to  this  interim  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Qerk,  Room  10276,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  interim  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance. 

The  Catalog  of  Federal  Domestic 
Assistance  number  applicable  to  the 
program  affected  by  tMs  rule  is  14.871. 

List  of  Subiects  in  24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing, 
Low-  and  moderate-income  housing. 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  HUD  amends  24  CFR  part  982 
as  follows: 

PART  982— SECTION  8  TENANT 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1.  The  authority  citation  for  24  CFR 

part  982  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 


2.  Amend  24  CFR  982.503  as  follows: 

a.  Revise  the  first  sentence  of 
paragraph  (b)(2); 

b.  Add  a  second  sentence  to 
paragraph  (c)(2)(i);  and 

c.  Add  a  new  paragraph  (c)(2)(iii). 
The  additions  and  revisions  read  as 

follows: 

§  982.503    Voucher  tenancy:  Payment 
standard  amount  and  schedule. 

***** 

(b)*  *  * 

(2)  Except  as  provided  in  paragraph 
(c)(2)(iii)  of  this  section,  the  PHA  must 
request  HUD  approval  to  establish  a 
payment  standard  amount  that  is  higher 
or  lower  than  the  basic  range.  *  *  * 

(c)*  *  * 

(2)(i)*  *  *  The  PHA  may  establish 
an  exception  payment  standard  amoimt 
from  above  110  percent  of  the  published 
FMR  to  120  percent  of  the  published 
FMR,  in  accordance  with  paragraph 
(c)(2)(iii)  of  this  section,  without 
requesting  approval  bom  HUD.  *  *  * 

(iii)  Until  September  30,  the  PHA  may 
establish  an  exception  pajrment 
standard  amount  for  all  or  part  of  an 
FMR  area  in  accordance  with  maximum 
payment  standard  amounts  published  in 
the  Federal  Register  between  September 
25,  2000  and  September  30,  2001 
without  requesting  HUD  approval, 
imder  the  following  conditions: 

(A)  The  payment  standard  amounts 
referenced  in  paragraph  (c)(2){iii)  are  the 
maximiun  payment  standard  amoimts 
until  October  1,  2001  unless  HUD  has 
approved  the  PHA's  establishment  of  a 
higher  payment  standard  amoimt; 

(B)  The  PHA's  establishment  of  the 
maximum  payment  standard  amounts  in 
pragraph  (c)(2)(iii)(A)  of  this  section 
does  not  result  in  a  payment  standard 
amount  that  is  greater  than  120%  of  the 
published  FMR; 

(C)  The  PHA  has  adopted  a  new 
utility  allowance  schedule  after  October 
1,  2000  which  reflects  that  the  total  cost 


of  all  utilities  for  a  typical  two-bedroom 
unit  has  increased  by  more  than  ten 
percent  based  on  the  difference  between 
the  new  utility  allowance  schedide  and 
the  previous  schedule;  and 

(D)  The  current  pajrment  standard 
amoimts  are  not  adequate  to  meet 
increased  utility  costs  at  100%  of  the 
FMR. 
***** 

3.  Amend  24  CFR  982.505  by  revising 
paragraph  (c)(4)  to  read  as  follows: 

§982.505    Voucher  tenancy:  How  to 
calculate  housing  assistance  payment 

***** 

(c)*  *  * 

(4)  Increase  in  the  payment  standard 
amount  during  the  HAP  contract  term. 
If  the  payment  standard  amount  is 
increased  during  the  term  of  the  HAP 
contract,  the  increased  payment 
standard  amoimt  shall  be  used  to 
calculate  the  monthly  housing 
assistance  payment  for  the  family 
begiiming  at  the  effective  date  of  the 
family's  first  regular  reexamination  on 
or  after  the  effective  date  of  the  increase 
in  the  payment  standard  amount,  except 
that,  until  September  30,  2001,  if  the 
PHA  increases  the  payment  standard 
amount  pursuant  to  24  CFR 
982.503(b)(2)  and  (c)(2),  the  new 
payment  standard  amount  shall  be  used 
to  calculate  the  monthly  housing 
assistance  payment  for  the  femily 
beginning  at  the  family's  first  regular  or 
first  interim  reexamination  on  or  after 
the  effective  date  of  the  increase  in  the 
payment  standard  amount. 
***** 

Dated:  May  14,  2001. 
Mel  Martinez, 

Secretary. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BILLING  CODE  4210-33-P 
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DEPARTMENT  OF  EDUCATION 

Intent  To  Repay  to  the  State  of  Illinois 
Department  of  Human  Services  Funds 
Recovered  as  a  Result  of  a  Preliminary 
Department  Decision 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  intent  to  award 

grantback  funds. 

summary:  Under  section  459  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234h  (1994).  the 
U.S.  Secretary  of  Education  intends  to 
repay  to  the  State  of  Illinois  Department 
of  Human  Services  (IDHS),  under  a 
grantback  arrangement,  an  amount  equal 
to  75  percent  of  the  principal  amount  of 
funds  recovered  by  the  U.S.  Department 
of  Education  (Department)  as  a  result  of 
a  Preliminary  Department  Decision 
(PDD).  This  notice  describes  the  IDHS' 
plan  for  the  use  of  the  repaid  funds  and 
the  terms  and  conditions  under  which 
the  Secretary  intends  to  make  those 
funds  available.  This  notice  invites 
comments  on  the  proposed  grantback. 
DATES:  We  must  receive  your  comments 
on  or  before  July  6,  2001. 
ADDRESSES:  Address  all  comments  about 
the  proposed  grantback  to  Syed  M. 
Asghar,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  room  3215. 
Switzer  Building,  Washington,  DC 
20202-6132.  If  you  prefer  to  send  your 
comments  through  the  Internet,  use  the 
following  address:  syed.asghar€)ed.gov. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Syed  M.  Asghar.  Telephone:  (202)  205- 
3015.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  the  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  August  1998,  the  Department 
recovered  $4,942,253  from  the  IDHS 
imder  the  terms  of  a  SetUement 
Agreement  entered  into  between  IDHS 
and  the  Department  on  June  17, 1998, 
which  resolved  the  audit  determination 
of  the  Jime  20, 1997  PDD,  bearing  Audit 
Control  Number  05-53012.  The  PDD 
originally  sought  a  refund  in  the  amount 
of  $11,173,422  for  violations  of  the 
Office  of  Management  and  Budget 
(OMB)  Circxdar  A-87  relating  to  the 
charging  of  indirect  costs  to  the  State's 
Vocational  Rehabilitation  (VRJ  Services 


Program  grants  for  Federal  fiscal  years 
(FYs)  1993  and  1994. 

The  overclaimed  indirect  costs 
resulted  from  the  organizationwide 
audit  conducted  in  accordance  with  the 
Single  Audit  Act  of  1984,  Public  Law 
98-502,  31  U.S.C.  7501-7507,  and  the 
provisions  of  OMB  Circular  A-128, 
"Audits  of  State  and  Local 
Governments." 

The  claims  involved  the  IDHS' 
administration  of  the  State  VR  Services 
Program  for  Federal  FYs  1993  and  1994. 
This  program  is  authorized  by  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act),  29  U.S.C.  701  et  seq.  The  Act 
authorizes  grants  to  assist  States  to  meet 
the  current  and  future  needs  of 
individuals  with  disabilities  so  that 
those  individuals  may  prepare  for  and 
engage  in  gainful  employment  to  the 
extent  of  their  capabilities. 

The  PDD  established  the  fact  Uiat 
IDHS'  predecessor,  the  Illinois 
Department  of  Rehabilitation  Services 
(DORS),  had  violated  OMB  Circidar  A- 
87  by  overclaiming  $11,173,422  in  FYs 
1993  and  1994  as  indirect  costs  to  the 
VR  program.  Based  on  documentation 
submitted  by  IDHS  after  it  filed  its 
application  for  review  of  the  PDD  with 
the  Office  of  Administrative  Law  Judges, 
the  Department  agreed  on  June  16, 1998 
to  reduce  its  claims  from  $11,173,422  to 
$4,942,252.38.  In  August  1998.  IDHS 
refunded  these  funds  to  the  Department. 
On  November  15,  1999,  the  IDHS 
requested  grantback  of  $3,706,689, 
which  represents  75  percent  of  these 
recovered  funds. 

B.  Authority  for  Awarding  a  Grantback 

Section  459(a)  of  GEPA,  20  U.S.C. 
1234h(a],  provides  that,  whenever  the 
Secretary  has  recovered  funds  under  an 
applicable  program  because  the 
recipient  made  an  expenditure  of  funds 
that  was  not  allowable,  the  Secretary 
may  consider  those  funds  to  be 
additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
grantee  affected  by  that  determination 
an  amoimt  not  to  exceed  75  percent  of 
the  recovered  funds.  The  Secretary  may 
enter  into  this  grantback  requested  by 
the  IDHS  if  the  Secretary  determines 
that  the— 

(a)  Practices  and  procedures  of  the 
IDHS  and  its  predecessor  that  resulted 
in  the  findings  have  been  corrected,  and 
the  State  agency  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  programs; 

(b)  IDHS  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and,  to  the 
extent  possible,  benefits  the  population 


that  was  affected  by  the  failure  to 
comply  or  by  misexpenditures  that 
resulted  in  the  PDD;  and 

(c)  Use  o|  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  IDHS'  plan  would 
serve  to  achieve  the  purposes  of  the 
program  imdor  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  459(a)(2)  of  GEPA. 
the  IDHS  has  applied  for  a  grantback 
totaling  $3,706,689,  which  is  75  percent 
of  the  principal  amount  of  the  recovered 
funds,  and  has  submitted  a  plan  for  use 
of  the  grantback  funds.  The  agency  will 
use  the  funds  for  the  following 
purposes: 

IDHS  proposes  to  use  the  entire  sum 
of  requested  grantback  funding, 
$3,706,689,  to  augment  case  service 
provision  by  its  counselors  in  its  offices 
throughout  the  State.  None  of  these 
funds  will  be  used  for  administrative  or 
operations  expenses.  Specifically,  the 
major  goal  is  to  double  the  number  of 
competitive  outcomes  while  remaining 
at  the  same  funding  level.  This  means 
instead  of  successhiUy  placing 
approximately  5,150  persons  per  year  in 
competitive  employment,  IDHS  projects 
a  goal  of  10,300. 

Instead  of  continuing  to  purchase  an 
increasing  amoimt  of  services  from 
community  rehabilitation  providers, 
IDHS  will  train  counseling  staff  to 
perform  some  of  these  functions 
themselves.  IDHS  maintains  that  this  is 
a  more  efficient  use  of  available  funds. 
Coiuiseling  staff  will  take  over  services 
such  as  job  development,  job  placement, 
and  vocational  assessment. 

Illinois  is  already  on  "order  of 
selection"  to  serve  customers  having 
only  significant  and  most  significant 
disabilities  and  wants  to  avoid 
narrowing  the  order  of  selection  any 
further  than  this.  By  using  the  grantback 
funds,  the  agency  can  open  up  more 
categories  of  disabilities  for  the 
provision  of  VR  services. 

The  procedural  violation,  which  led 
to  the  repayment  of  Federal  funds,  has 
been  corrected  by  the  IDHS.  IDHS'  non- 
compliance with  OMB  Circular  A-87 
was  due  to  the  absence  of  appropriate 
Illinois  General  Revenue  Fund  (GRF) 
appropriations  to  cdlow  DORS  to 
allocate  DORS'  indirect  administrative 
costs  between  iState  and  Federal  VR 
program  related  monies.  In  July  1997, 
IDHS.  in  order  to  come  into  compliance 
with  OMB  Circvdar  A-87.  instituted  a 
revised  budgeting  procedure. 

An  estimate  is  now  prepared  at  the 
beginning  of  each  State  fiscal  year  to 
determine  the  amount  of  anticipated  VR 
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indirect  costs  reimbursements.  A  second 
estimate  is  made  as  to  the  amoimt  of 
overall  administrative  costs  associated 
with  the  transitioned  DORS'  staff  (those 
administrative  staff  funded  from  a  non- 
GRF  appropriation).  Both  of  these 
estimates  are  compared  to  determine 
what  proportion  of  the  anticipated 
funding  will  not  be  covered  by  the 
receipt  of  Federal  indirect  cost 
reimbursements.  IDHS  then  requests 
from  the  Illinois  General  Assembly 
sufficient  GRF  funding  to  allow  the 
State  of  Illinois  to  pay  its  share  of 
indirect  costs. 

Thereafter,  whenever  funding  is 
required  for  administrative  purposes, 
following  the  timeliness  criteria 
mandated  by  the  Cash  Management 
Improvement  Act,  the  indirect  cost  is 
calculated  on  the  appropriate  basis  and 
drawn  down  from  the  Federal  sources. 
As  soon  as  this  money  is  received,  it  is 
deposited  into  the  Federal  Vocational 
Rehabilitation  Fund.  At  the  same  time, 
a  proportionate  amount  of  general 
revenue  is  drawn  down  to  fund  the  non- 
Federal  part  of  the  operation.  In  this 
way,  no  overcommitment  is  made  on 
receipts  of  Federal  funds  for 
administration,  and  only  the 
appropriate  parts  associated  with  the 
Federal  programs  are  claimed  and 
deposited  into  the  Federal  Vocational 
Rehabilitation  Fund. 

With  the  use  of  this  process,  the  cost 
principles  disallowances  are  eliminated. 
If  the  estimate  of  overall  administrative 
costs  is  in  error,  there  may  be  small 
adjustments  necessary  at  the  end  of  the 
Federal  fiscal  years  to  accommodate  the 
under  or  over  receipt  of  Federal  funds 
associated  with  the  administrative 
operations.  If  the  adjustments  require 
additional  Federal  revenue  funding, 
then  either  adjustments  will  be  made  in 
the  succeeding  year  or  at  the  time  of 
audit  finalization  for  the  appropriate 
fiscal  year  period. 

Since  this  procedure  was  instituted  by 
the  IDHS  in  July  1997,  there  have  been 
no  audit  exceptions  noted  against  the 
indirect  costs  charged  to  the  Federal  VR 
program  and  none  are  anticipated. 

D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  IDHS.  Based 


upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  459(a)  of  GEPA  have  been  met. 
These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time,  ff  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  459(a)  of  GEPA  have  been  met, 
the  Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  or  other 
investigations. 

E.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantback  Arrangement 

Section  459(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  the  Secretary  publish  in  the 
Federal  Register  a  notice  of  intent  to  do 
so,  and  the  terms  and  conditions  under 
which  the  payment  will  be  made. 

In  accordance  with  section  459(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  maike  funds 
available  to  the  Illinois  Department  of 
Human  Services  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  $3,706,689, 
which  is  75  percent — the  maximum 
percentage  authorized  by  statute — of  the 
principal  amount  recovered  as  a  result 
of  the  settlement  agreement. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  IDHS  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payments  under  a  grantback 
arrangement  would  be  made: 

(a)  The  funds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(1)  All  applicable  statutory  and 
regulatory  requirements; 

(2)  The  plan  that  the  IDHS  submitted 
and  any  amendments  to  the  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(3)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary.         - 


(b)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30,  2001,  in 
accordance  with  section  459(c)  of  GEPA. 

(c)  The  IHDS  must,  no  later  than 
January  1,  2002,  submit  a  report  to  the 
Secretary  that — 

(1)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
any  amendments  that  have  been 
approved  in  advance  by  the  Secretary; 
and 

(2)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(d)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement.  , 

(e)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  HDHS  must 
repay  to  the  Department  any  debts  that 
become  overdue  or  enter  into  a 
repayment  agreement  for  those  debts. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  Gro 
Access  at:  http://www.access.gpo.gov/nara/ 
index. html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.126  State  Vocational 
Rehabilitation  Services  Program). 
Dated:  June  1,  2001. 

Francis  V.  Conigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitation  Research. 
(PR  Doc.  01-14225  Filed  6-5-01;  8:45  am] 
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Propoaod  Rules: 

319 

1944 


.29661 
.29661 
.30289 
.30291 

.29735 
.29739 


21  CFR 

101 30311 

22  CFR 

51 29904 

24  CFR 

982 30566 

Proposed  Rutss: 


8  CFR 

100 29661 

103  (2  documents) 29661, 

29682 

236 29661 

245a 29661 

274a 29661 

299  (2  documents) 29661, 

29682 

9  CFR 

94 29686,  29897,  29899 

Proposed  Ruiss: 

93 29921 

10  CFR 

Proposed  Rules: 

2 29741 

12  CFR 

8 29890 

14  CFR 

39 29689,  29900,  30296, 


206 

27  CFR 

9 

28  CFR 

Propossd  Ruiss: 

16 , 


.30262 


.29695 


.29921 


30  CFR 

Proposed  RuIss: 

206....„. 30121 

210 30121 

216 30121 

218 30121 

926  (2  documents) 29741. 

29744 
934 30347 


31  CFR 


210. 


.29746 


33  CFR 

100 30313  30314,  30316 

165 29699,  29907,  30059, 

30061,30317.30319 
207 30063 

36  CFR 

ProposMi  RuImi 

1202 30134 
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37CFR 

252 .29700 

257 .29700 

38CFR 

rropoxd  RulMr 

46 30141 

39CFR 

20 29704 

111 30064 

40CFR 

52 29705 

180 29705,  30065,  30073, 

30321 ,  30325,  30334 


271 29712 

Propossd  Rulssi 

52 30145 

261 30349 

271 29746 

46CFR 

110 29908 

111 29908 

47CFR 

1 29722 

2 29722 

24 29911 

36 30080 

54 30080,  30334 


64 30334 

73 29723,  29724,  29725, 

29726,  30090,  30091,  30092, 
30335 

87 29722 

90 30335 

101 29722 

Proposed  RutoK 

25 30361 

73 29747,  30365,  30366 

48CFR 

1803 29726 

1811 29727 

1830 29727 

1832 29728 


1852 29726 

49CFR 

393 30335 

Propo— d  Rutos: 

571 29747,  30366 

50CFR 

600 29922 

622 29924 

648 29729 

660 29729 

Pfopoxd  Rules: 

17 30148,  30368,  30372 

648. 30149 

679 30396 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOmG  INTO 
EFFECT  JUNE  6,  2001 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Small  municipal  waste 
combustion  units — 
l^iew  source  perfomnance 
standards;  published 
12-6-00 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

f^ew  York;  published  5-7-01 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  thuringiensis  Cry  IF 
protein,  etc.;  published  6- 
6-01 
Clethodim;  published  6-6-01 
FEDERAL 
COMMUNiCATICNS 
COMMISSION 
Common  carrier  services: 
Telecommunications  Act  of 
1996;  implementation — 
Unauthorized  changes  of 
consumers'  long 
distance  carriers 
(slamming);  2000 
biennial  review  of 
policies  and  rules; 
correction;  puttlisfied  6- 
6-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Piping  plover;  Great 
Lakes  breeding 
population;  published  5- 
7-01 

NUCLEAR  REGULATORY 
COMMISSION 

Public  records: 
Charges  for  reproducing 
records;  published  5-7-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  5-2-01 

Transport  airplane  fuel  tanic 
system  design  review, 


flammability  reduction,  and 
maintenance  and  inspection 
requirements;  published  5-7- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mar1c«ting 
Servic* 

Fresh  russet  potato  diversion 
program;  2000  crop; 
comments  due  by  6-12-01; 
published  5-16-01 
Kiwifruit  grown  in — 
California;  comments  due  by 
6-14-01;  published  5-15- 
01 

COMMERCE  DEPARTMENT 
Natioruri  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation; 
shrimp  trawling 
requirements — 
Atlantic  Ocean  and  Gulf 
of  Mexico;  turtle 
excluder  devices; 
comments  due  by  6-13- 
01;  published  5-14-01 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  t>lack  sea  bass; 
comments  due  by  6-11- 
01;  published  5-25-01 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Flower  Garden  Banks 
National  Marine 
Sanctuary,  TX; 
ancfioring  prohibitions; 
comments  due  by  6-14- 
01;  published  5-15-01 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Fee  revisions  (2002  FY); 
comments  due  by  6-12- 
01;  published  5-9-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modemizatk>n  Act: 

Derivatives  clearing 
organizations;  regulatory 
framewortc;  comments  due 
by  6-13-01;  published  5- 
14-01 

CONSUMER  PRODUCT 
.  SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 


l-kxjsehokj  products 
containing  k>w-viscosity 
hydrocarbons; 
comnients  due  by  6-11- 
01;  published  5-4-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk)n  control: 
State  operatng  permits 
programs — 
Tennessee;  comments 
due  by  6-11-01; 
published  5-11-01 
Air  pollution  control;  new 
nx>tor  vehk:ies  and  engines: 
Tier  2/gasoline  sulfur 
regulations;  comments 
due  by  6-12-01;  published 
4-13-01 

Air  programs: 
Ambient  air  quality 
standards,  national — 
Spokane,  WA; 
nonattainment  area; 
comnwnts  due  by  6-15- 
01;  published  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  York;  comments  due 
by  6-11-01;  published  5- 
10^)1 
Air  programs;  State  authority 
delegations: 

f^lew  Hampshire;  comments 
due  by  6-15-01;  published 
5-16-01 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Alabama;  comments  due  by 
6-15-01;  published  5-16- 
01 

Arizona;  comments  due  by 

6-11-01;  published  5-11- 

01 
Pennsylvania;  comments 

due  by  6-15-01;  published 

5-16-01 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Cotorado;  comments  due  by 
6-11 -CI;  published  5-11- 
01 

Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 


ZoxamkJe  etc.;  comments 
due  by  6-11-01;  published 
4-11-01 
Put)lic  information  and 
confklential  business 
information;  comments  due 
by  6-13-01;  published  5-14- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Emergency  Alert  System; 
comments  due  by  6-11-01; 
put>lished  3-28-01 
Radk)  stations;  table  of 
assignments: 
Maho  and  Montana; 

comments  due  t>y  6-11- 

01;  published  5-16-01 
New  York;  comments  due 

by  6-11-01;  published  5-4- 

01 
Washington:  comments  due 

by  6-11-01;  published  5-4- 

01 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Rood  Insurance 
Program: 

Private  sector  property 
insurers;  assistanse; 
comments  due  by  6-11- 
01;  published  5-10-01 
FEDERAL  HOUSING 
FINANCE  BOARD 
Affordat>le  Housing  Program; 
amernlments;  comments  due 
by  6-11-01;  published  5-10- 
01 
Federal  home  toan  bank         s^ 
system: 

Annual  bank  board  of 
directors  meetings; 
minimum  number; 
maintenance  of  effort; 
comments  due  by  6-13- 
01;  published  5-14-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  addrtives: 
Bottled  water  t>everages 
water  quality  standard 
regulations- 
Residual  disinfectant  and 
disinfectant  byproducts; 
establishment  of 
allowat}le  levels; 
comments  due  by  6-11- 
01;  published  3-28-01 
Residual  disinfectant  arxl 
disinfectant  byproducts; 
establishment  of 
allowable  levels; 
comments  due  by  6-11- 
01;  published  3-28-01 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 


IV 
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Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac) — 
Corporate  governance; 
comments  due  by  6-11- 
01;  published  4-10-01 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
l.and  and  water 
Land  held  in  trust  for  benefit 
of  Indian  Tribes  and 
individual  Indians;  title 
acquisition 
Effective  date  delay; 
comments  due  by  6-15- 
01;  published  4-16-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Wentachee  Mountains 
Checl<er-Mallow; 
comments  due  by  6-14- 
01;  published  5-15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Form  1-N,  registration  of 
national  securities 
exchanges  and  limited 
purpose  national  securities 
associations;  comments 
due  by  6-14-01;  published 
5-15-01 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Au  Pair  Program;  comments 
due  by  6-15-01;  published 
5-16-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
North  Carolina;  commenls 
due  by  6-12-01;  published 
4-13-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 

operations: 

Antidrug  and  alcohol  misuse 
prevention  programs  for 
personnel  engaged  in 
specified  aviation 
activities;  amendments 
conforming  to  DOT  rule; 
comments  due  by  6-14- 
01;  published  4-30-01 


National  parks  air  tour 

management;  comments 

due  by  6-11-01;  published 

4-27-01 
Airworthiness  directives: 
AirtMJs;  comments  due  by  6- 

11-01;  published  5-10-01 
Boeing;  comments  due  by 

6-11-01;  published  4-25- 

01 
Cessna;  comments  due  by 

6-15-01;  published  4-30- 

01 
Empresa  Brasileira  de 

Aeronautica,  S.A. 

(EMBRAER);  comments 

due  by  6-11-01;  published 

5-11-01 
Learjet;  comments  due  by 

6-15-01;  published  4-16- 

01 
Lockheed;  comments  due 

by  6-11-01;  published  4- 

25-01 
McDonnell  Douglas; 

comments  due  by  6-11- 

01;  published  4-10-01 
MD  Helk:opters  Inc.; 

comments  due  by  6-15- 

01;  published  4-16-01 
Sikorsky;  comments  due  by 

6-11-01;  published  4-12- 

01 
Workplace  drug  and  ak:ohol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 
Motor  carrier  safety  standards: 
Controlled  substances  and 
alcohol  use  and  testing; 
amendments  conforming 
to  DOT  mle;  comments 
due  by  6-14-01;  putilished 
4-30-01 
Workplace  drug  and  ak:ohol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Akx>hol  and  drug  use  control: 
Transportatk>n  wori^place 
testing  procedures; 
conforming  amendments; 
comments  due  by  6-14- 
01;  published  4-30-01 
Workplace  drug  and  alcohol 
testing  programs; 


amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Transit 

Administration 

Ak»hol  misuse  and  prohibited 
drug  use  preventkin  in 
transit  operations; 
amendments  conforming  to 
DOT  mle;  comments  due  by 
6-14-01;  published  4-30-01 

Workplace  drug  and  akxihoi 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Drug  and  alcohol  testing  for 
pipeline  facility  employees; 
amendments  conforming 
to  DOT  rule;  comments 
due  by  6-14-01;  published 
4-30-01 
Workplace  drug  and  akx>hol 
testing  programs; 
amendments  confonning  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lk:  bills  from  the  cun^nt 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpY/ 
www.access.gpo.gov/nara/ 
lndex.html.  Some  laws  may 
not  yet  be  available. 

H.R.  581/P.L.  107-13 

To  authorize  the  Secretary  of 
the  Interior  and  the  Secretary 
of  Agriculture  to  use  funds 


appropriated  for  wikjiand  fire 
management  In  the 
Department  of  the  Interior  and 
Related  Agencies 
Appropriatkxis  Act,  2001,  to 
reimburse  the  United  States 
Fish  and  Wildlife  Servk^e  and 
the  National  Marine  Fisheries 
Servrce  to  facilitate  the 
interagency  cooperatk>n 
required  under  the 
Endangered  Species  Act  of 
1973  in  connection  with 
wiklland  fire  management 
(June  3,  2001;  115  Stat.  24) 

Last  List  June  1,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifrcation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servrce. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


Public  l^ws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  Is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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http://www.access.gpo.gov/nara/index.html 
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Regulatory  guides;  issuance,  avalability,  and  withdrawal, 

30768 
Applications,  hearings,  determinations,  etc.: 
PSEG  Nuclear  LLC,  30768 

Overseas  Private  investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  30768-30769 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  30769 


Presidential  Documents  , 

ADMINISTRATIVE  ORDERS 

China;  continuation  of  waiver  authority  under  the  Trade 

Act  of  1974  (Presidential  Determination  No.  2001-16) 

30631 
Latin  American  Development  Act  of  1960;  delegation  of 

responsibility  (Memorandum  of  May  30.  2001).  30629 
Transportation;  modification  of  moritoriiun  on  certificates 

or  permits  for  motor  carriers  of  foreign  contiguous 

countries  (Memorandum  of  June  5,  2001).  30797-30800 
Vietnam;  continuation  of  waiver  authority  under  the  Trade 

Act  of  1974  (Presidential  Determination  No.  2001-17) 

30633 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30769-30770 

Research  and  Special  Programs  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30786-30787 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  30771- 
30772 

Self-regulatory  organizations;  proposed  rule  changes: 
International  Securities  Exchange  LLC,  30772-30775 
New  York  Stock  Exchange,  Inc.,  30776-30777 
Options  Clearing  Corp..  30777-30780 
Philadelphia  Stock  Exchange.  Inc..  30780-30784 

Small  Business  Administration 

RULES 

Small  business  size  standards: 
Small  business  investment  companies,  certified 

development  companies,  and  agriculture  industry; 
financial  assistance  and  size  eligibility  requirements, 
30646-30649 
NOTICES 

Disaster  loan  areas: 
Iowa,  30784  -. 

State  Department 

NOTICES 

Export-Import  Bank  Act  of  1945;  approvals  and 
disapprovals;  determinations: 
Venezuela,  30784 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Dakota  Short  Line  Inc.,  30787-30788 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  30784-30785 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
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See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  30788- 
30789 

Veterans  Affairs  Department 

PROPOSED  RULES 
Acquisition  regulations: 
Health-care  resources;  simplified  acquisition  procedures, 
30659-30681 


Separate  Parts  in  This  Issue 

Part  il 

The  President,  30797-30800 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  May  30,  2001      ~ 

Delegation  of  Responsibilities  Related  to  the  Latin  American 
Development  Act  of  1960 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States  of  America,  including  section  301  of  title  3  of  the  United  States 
Code,  I  hereby  delegate  to  the  Secretary  of  State  the  hmctions  conferred 
upon  the  President  by  the  Latin  American  Development  Act  of  1960  22 
U.S.C.  1942  et  seq. 

The  functions  delegated  by  this  memorandum  may  be  redelegated  as  appro- 
priate. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  May  30,  2001. 


[FR  Doc.  01-14518 
Filed  6-6-01;  8:45  am] 
Billing  code  4710-10-M 
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|FR  Doc.  01-14519 
Filed  6-6-01;  8:45  am) 
Billing  code  4710-lO-M 


Presidential  Documents 


Presidential  Determination  No.  2001-16  of  June  1,  2001 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended— Continuation  of  Waiver  Authority  for 
the  People's  Republic  of  China 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974  as 
amended,  Public  Law  93-618,  88  Stat.  1978  (hereinafter  the  "Act"),  I  deter- 
mme,  pursuant  to  section  402(d)(1)  of  the  Act.  19  U.S.C.  2432(d)(1).  that 
the  further  extension  of  the  waiver  authority  granted  by  section  402  of 
the  Act  will  substantially  promote  the  objectives  of  section  402  of  the 
Act.  I  further  determine  that  continuation  of  the  waiver  applicable  to  the 
People's  Republic  of  China  will  substantially  promote  the  objectives  of  sec- 
tion 402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  June  1,  2001. 
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Presidential  Documents 


Presidential  Determination  No.  2001-17  of  June  1,  2001 

Determination  Under  Subsection  402(ci)(l)  of  the  Trade  Act 
of  1974,  as  Amended— Continuation  of  Waiver  Authority  for 
Vietnam 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974  as 
amended.  Public  Law  93-618,  88  Stat.  1978  (hereinafter  the  "Act"),  I  deter- 
mme,  pursuant  to  section  402(d)(1)  of  the  Act,  19  U.S.C.  2432(d)(1),  that 
the  further  extension  of  the  waiver  authority  granted  by  section  402  of 
the  Act  will  substantially  promote  the  objectives  of  section  402  of  the 
Act.  I  further  determine  that  continuation  of  the  waiver  applicable  to  Vietnam 
will  substantially  promote  the  objectives  of  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  June  1,  2001. 


IFR  Doc.  01-14520 
Filed  6-6-01;  8:45  am) 
Billing  code  4710-1&-M 
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Rules  and  Regulations 
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This  section  of  the  FEDEPAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Final  rule. 


SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB  or  the  Board)  is  amending 
its  rules  of  practice  and  procedure  in 
this  part  to  change  two  citations  to 
Office  of  Personnel  Management 
regulations  and  to  replace  the  MSPB 
Appeal  Form  contained  in  Appendix  I 
with  the  latest  version  of  this  form.  The 
Board  also  provides  notice  to  Federal 
agencies  that  bulk  supplies  of  the  MSPB 
Appeal  Form  may  be  ordered  directly 
from  the  Board. 
EFFECTIVE  DATE:  June  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202) 653-7200. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  amending  its  rules  of  practice  and 
procedure  at  5  CFR  1201.3(a)(6)  and  5 
CFR  1201.3(a)(7)  to  change  citations  to 
regulations  of  the  Office  of  Personnel 
Management  (0PM).  The  Board  is  also 
amending  Appendix  I  to  5  CFR  part 
1201  to  replace  the  MSPB  Appeal  Form 
with  the  latest  version  of  this  form  and 
is  providing  notice  to  Federal  agencies 
that  bulk  supplies  of  the  MSPB  Appeal 
Form  may  be  ordered  directly  from  the 
Board. 

On  March  1 9.  2001 .  OPM  published 
an  interim  rule  to  implement  the 
Federal  Eitoneous  Retirement  Coverage 
Corrections  Act  (FERCCA).  enacted  as 
Title  II  of  Public  Law  106-265  on 
September  19,  2000  (66  FR  15605).  The 
rule  consists  of  revisions  to  regulations 
contained  in  5  CFR  parts  831,  841  and 


846,  and  the  addition  of  a  new  part  839, 
"Correction  of  Retirement  Coverage 
Errors  under  the  Federal  Erroneous 
Retirement  Coverage  Corrections  Act." 
Subpart  M— Appeal  Rights — of  the  new 
5  CFR  part  839  includes  provisions  on 
appeals  to  the  Board.  The  Board's 
regulation  at  5  CFR  1201.3(a)(6) 
provides  notice  that  determinations 
affecting  the  rights  or  interests  of  an 
individual  or  of  the  United  States  under 
the  Civil  Service  Retirement  System  or 
the  Federal  Employees  Retirement 
System  may  be  appealed  to  the  Board. 
The  regulation  includes  citations  to  both 
the  statutory  provisions  that  make  such 
determinations  appealable  and  to  the 
applicable  OPM  regulations.  In  order  to 
conform  its  regulations  to  the  revised 
OPM  regulations,  therefore,  the  Board  is 
amending  its  regulation  at  5  CFR 
1201.3(a)(6)  to  include  the  appropriate 
citations  to  FERCCA  and  the  new  5  CFR 
part  839.  The  Board  is  also  adding  a 
citation  to  5  CFR  part  846,  'Federal 
Employees  Retirement  System — 
Elections  of  Coverage."  This  part,  which 
governs  earlier  elections  to  transfer  to 
FERS,  also  includes  provisions  on 
appeals  to  the  Board. 

On  December  28,  2000,  OPM 
published  revisions  to  its  regulations  at 
5  CFR  part  731,  "Suitability,"  with  an 
effective  date  of  January  29,  2001  (65  FR 
82239).  Subsequently,  OPM  deferred  the 
effective  date  of  these  regulations  until 
March  30,  2001  (66  FR  7863,  January  26, 
2001).  The  revised  OPM  regulations  at 
§  731.501  provide  notice  of  the  right  to 
appeal  a  suitability  determination  to  the 
Board.  Prior  to  this  revision,  there  were 
two  separate  provisions  providing 
notice  of  an  appeal  right  to  MSPB— 
§  731.103(d)  for  suitability 
determinations  made  by  an  agency 
under  authority  delegated  by  OPM  and 
§  731.501  for  suitability  determinations 
made  by  OPM— and  the  Board  included 
a  citation  to  both  of  these  provisions  in 
its  regulation  at  5  CFR  1201.3(a)(7).  In 
order  to  conform  its  regulations  to  the 
revised  OPM  regulations,  therefore,  the 
Board  is  amending  its  regulation  at  5 
CFR  1201.3(a)(7)  to  update  the  citation. 
Prior  to  reprinting  the  MSPB  Appeal 
Form,  which  is  published  as  Appendix 
I  to  5  CFR  part  1201,  the  Board  updated 
the  "Instructions"  to  reflect  several 
changes  in  law  and  the  Board's 


regulations  since  the  form  was  last 
reprinted  in  1994.  The  current  version 
of  the  form  is  Optional  Form  283  (Rev. 
11/00).  Accordingly,  the  Board  is 
amending  5  CFR  part  1201  at  Appendix 
I  to  replace  the  10/94  edition  of  the  form 
with  the  current  version. 

The  Board  is  also  taking  this 
opportunity  to  provide  notice  to  Federal 
agencies  that  bulk  orders  for  the  MSPB 
Appeal  Form  may  be  directed  to  MSPB 
by  e-mail  to  APPEALFORM@mspb.gov, 
by  facsimile  to  202-653-7821,  or  by 
telephone  to  Richard  Dorr,  202-653- 
6772,  extension  1113.  The  Appeal  Form 
is  also  available  for  downloading  and 
printing  from  the  MSPB  website, 
www.mspb.gov.  The  form  is  a  portable 
document  format  (PDF)  file,  and  the 
Adobe  Acrobat  Reader  is  required. 

The  Board  is  publishing  this  rule  as 
a  final  rule  pursuant  to  5  U.S.C.  1204(h). 

List  of  Subfects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— PRACTICES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701.  unless 
otherwise  noted. 

§1201.3    [AmencM] 

2.  Amend  5  CFR  1201.3  at  paragraph 
(a)(6)  by  removing  the  citation  "(5  CFR 
parts  831,  842,  and  844;  5  U.S.C. 
8347(d)(l)-(2)  and  8461(e)(1))"  and  by 
adding  in  its  place  "(5  CFR  parts  831. 
839.  842,  844,  and  846;  5  U.S.C. 
8347(d)(l)-(2)  and  8461(e)(1);  and  5 
U.S.C.  8331  note.  Federal  Erroneous 
Retirement  Coverage  Corrections  Act)". 

3.  Amend  5  CFR  1201.3  at  paragraph 
(a)(7)  by  removing  the  citation  "(5  CFR 
731.103(d)  and  731.501)"  and  by  adding 
in  its  place  "(5  CFR  731.501)". 

4.  Revise  Appendix  I  to  part  1201  to 
read  as  follows: 

Appendix  I  to  Part  1201— Merit 
Systems  Protection  Board  Appeal  Form 

BILUNG  CODE  7400-01-iJ 
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MFR1TS^  STEMS PKOTFCTION  BOARD 


APPEAL  FORM 


INSTKUCTIONS 


GENERAL:  You  do  noi  have  to  use  this  form  to  file  an  appeal  with 
the  Board  However,  if.you  do  not,  your  appeal  must  still  comply 
with  the  Board's  regulations.  See  5  C.F.R.  Parts  1201, 1208.  and 
1209.  Your  agency's  personnel  office  will  give  you  access  to  the 
regulations,  and  the  Board  will  expect  you  to  be  familiar  with  them 
You  also  should  become  familiar  with  the  Board's  key  case  law  and 
controlling  court  decisions  as  they  may  affect  your  case.  Complete 
Parts  1,  II,  III  and  V  of  this  form  regardless  of  the  kind  of  action 
you  are  appealing.  Complete  Part  VI  only  if  you  are  appealing  an 
action  resulting  from  a  reduction  in  force.  You  must  tell  the  Board 
if  you  are  raising  an  afTirmalive  defense  (see  Part  IV).  and  you  are 
responsible  for  proving  each  defense  you  raise.  If  you  believe  the 
action  you  are  appealing  was  threatened,  proposed,  taken,  or  not 
taken  because  of  whistleblowing  activities,  you  must  complete 
Part  VII.  If  you  are  requesting  a  stay,  you  must  complete  Part  Vil  I. 
If  you  claim  a  violation  of  your  rights  under  the  Uniformed  Services 
Employment  and  Reemployment  Rights  Act  (USERRA)  or  the 
Veterans  Employment  Opportunities  Act  (VEOA),  you  must 
provide  the  information  required  by  the  Board's  regulations  at  5 
C.F.R.  1208.13  (for  USERRA  appeals)  or  5  C.F.R.  1208.23  (for 
VEOA  appeals).  You  may  use  a  separate  sheet  of  paper  (please  put 
your  name  and  address  at  the  top  of  each  additional  page)  or  you  may 
include  the  information  in  block  3 1  of  Pan  IV. 

WHERE  TO  FILE  AN  APPEAL:  You  must  file  your  appeal  with 
the  Board's  regional  or  field  office  which  has  responsibility  for  the 
geographic  area  where  your  duty  station  was  located  when  the 
agency  took  the  action  or,  if  you  are  appealing  a  retirement  or 
suitability  decision,  the  geographic  area  where  you  live.  SeeSC.F  R 
Partl201,Appendixll,and5CF.R.  1201.4(d). 

WHENTO  FILE  AN  APPEAL:  Unlessyour  appeal  is  covered  by  a 
law  that  sets  a  different  filing  time  limit,  your  appeal  must  be  filed 
during  the  period  beginning  with  the  day  after  the  effective  date. 
if  any,  of  the  action  you  are  appealing  and  ending  on  the  30th  day 


after  the  effective  da te,  or  within  30  days  after  the  date  you  receive 
the  agency's  decision,  whichever  is  later.  However,  if  you  and  the 
agency  mutually  agree  in  writing  to  try  to  resolve  your  dispute  through 
an  alternative  dispute  resolution  process  before  you  file  an  appeal, 
you  have  an  additional  30  days  for  a  total  of  60  days — to  file  your 
appeal  You  may  not  file  your  appeal  belore  the  effective  date  of  the 
action  you  are  appealing.  If  your  appeal  is  late,  it  may  be  dismissed 
as  untimely  If  you  are  filing  a  USERRA  appeal,  there  is  no  time 
hmil  for  filing  (see  5  CFR  1208.12).  You  may  not  file  a  VEOA 
appeal  with  the  Board  unless  you  first  filed  a  complaint  with  the 
Secretary  of  Labor  and  allowed  the  Secretary  at  least  60  days  to  trj  to 
resolve  the  matter,  any  subsequent  appeal  to  the  Board  must  be  filed 
within  15  days  of  the  date  you  receive  notice  that  the  Secretar>'  has 
been  unable  to  resolve  the  matter  (see  5  C.F.R.  1208  22).  If  you  arc 
filing  a  whislleblower  appeal  after  first  filing  a  complaint  with  the 
Office  of  Special  Counsel  (OSC),  your  appeal  must  be  filed  within  65 
days  of  the  date  of  the  OSC  notice  advising  you  that  the  Special 
Counsel  will  not  seek  corrective  action  or  within  60  days  after  the  date 
you  receive  the  OSC  notice,  whichever  is  later  (see  5  C.F.R.  1 209.5). 
The  date  of  fil  ing  is  the  date  your  appeal  is  postmarked,  the  date  of  the 
facsimile  transmission,  the  date  it  is  delivered  to  a  commercial 
overnight  delivery  service,  or  the  date  of  receipt  if  you  personally 
deliver  it  to  the  regional  or  field  office. 

HOW  TO  FILE  AN  APPEAL:  You  may  file  your  appeal  by  mail, 
by  facsimile,  by  commercial  overnight  delivery,  or  by  personal 
delivery.  You  must  submit  two  copies  of  both  your  appeal  and  all 
attachments  You  may  supplement  your  response  to  any  question  on 
separate  sheets  of  paper,  but  if  you  do,  please  put  your  name  and 
address  at  the  top  of  each  additional  page  All  of  your  submissions 
must  be  legible  and  on  8  l/2"x  I  T'paper.  Vourappealmusl  contain 
your  or  your  representative's  signature  in  block  6.  Ifit  does  not, 
your  appeal  will  be  rejected  and  returned  to  you.  If  your 
representative  signs  block  6,  you  must  sign  block  1 1  or  submit  a 
separate  written  designation  of  representative. 


Part  1  .Appi'lUint  kitntification 


1 .  Name  (last,  first,  middle  inilialf 


3.  Present  address  Imimber  and sireel.  city,  stale,  and  ZIP  code)  ^  ou  must  notify  Iht  Board 
of  any  change  of  address  or  telephone  nurolKr  while  (he  appeal  is  pending  with  MSPB. 


6  1  certify  that  all  of  the  statements  made  in 
this  appeal  are  true,  complete,  and  correct 
to  the  t)est  of  my  knowledge  and  belief 


2.  Social  Security  Number 


4.  Home  phone  (include  area  code) 


5.  Office  phone  (include  area  cnde) 


Signature  of  appellant  or  designated  representative         Date  signed 


OpiKMal  lam  311  (Rn  I  inOI 
MSPB 

«CFR  INI.  m. Kid  inn 
Pairr    t 
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I'ail  II  Designation  ol  Kcprcscnlati\«.' 


I  7.  You  may  represent  yourself  in  this  appeal,  or  you  may  choose  someone  to  represent  you.  Your  representative  does  not  have  to 
be  an  attorney.   You  may  change  your  designation  of  a  representative  at  a  later  date,  if  you  so  desire,  but  you  must  notify  the 
Board  promptly  of  any  change.   Where  circumstances  require,  a  separate  designation  of  representative  may  be  submined  after 
the  original  filing    Include  the  information  requested  in  blocks  7  through  II. 

"I  hereby  designate __ ,o  serve  as  my  representative 

during  the  course  of  this  appeal    I  understand  that  my  representative  is  authorized  to  act  on  my  behalf    In  addition,  I  specifically 
delegate  to  my  representative  the  authority  to  settle  this  appeal  on  my  behalf   I  understand  that  any  limitation  on  this  settlement 
authority  inust  be  filed  in  writing  with  the  Board" 


8.  Representative's  address  inumher  and  sueci.  city.  suiw.  and 
ZIP  code). 


9.  Representative's  employer 


10  a)  Representative's  telephone  number  {include  area  cmlei 


10. b)  Representative's  facsimile  number 


I .  Appellant's  signature 


Date 


I'art  III  .Appealed  Aetiiin 


12.  Briefly  describe  the  agency  action  you  wish  to  appeal  and  attach  the  proposal  letter  and  decision  letter.   If  you  are  appealing  a 
decision  relating  to  the  denial  of  retirement  benefits,  attach  a  copy  of  OPM's  reconsideration  decision    If  the  relevant  SF-50  or 
its  equivalent  is  available,  send  it  now;  however,  do  NOT  delay  filing  your  appeal  because  of  it.  You  may  submit  the  SF-50  when 
it  becomes  available.  Later  in  the  proceeding,  you  will  be  afforded  an  opportunity  to  submit  detailed  evidence  in  support  of  your 
appeal. 


13.  Name  and  address  of  the  agency  that  took  the  action  you  are  appealing 

(including  bureau  or  other  divisions,  as  well  as  street  address,  city,  stale  and  ZIP  code) 


14.  Your  position  title  and  duty  station  at 
the  time  of  the  action  appealed 


15.  Grad.:  at  time  of  the  action  appealed 


16.  Salary  at  the  time  of  the  action  appealed 


per 


17.  Are  you  a  veteran  and/or  entitled  to 
the  employment  rights  of  a  veteran? 


D  yes 


D     No 


18.  Employment  status  at  the  time  of  the  action  appealed 
Q  Temporary    Q  Applicant       D  Retired 


^Permanent      Q  Term 


r~|  Seasonal 


19.  If  retired,  date  of  retirement 
(monlli.  day.  )var) 


20.  Type  of  service 

□  Compeiiiive    [^SES 
|~|  Excepted         \~\Postal Serx'ice 
n  Foreign  .Sert'ice 


2 1 .   Length  of  aovemment  service 


22.  Length  of  service  with  acting  agency 


23.  Were  you  serving  a  probationary  or 
trial  period  at  the  time  of  the  action 
appealed'' 

D  rev  D  \o 


24.  Date  you  received  written  notice 
of  the  proposed  action  (month,  day. 
year)  (attach  a  copy) 


25.  Date  you  received  the  final  decision  notice 
(month,  day.  year)  (attach  a  copy) 


26.  Effective  date  of  the  action  appealed 
(month,  day.  year) 


Opiioiul  lotm  H\  (Rrv  I  IffiU) 
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27.  Explain  briefly  why  you  think  the  agency  was  wrong  in  taking  this  action. 


28.  [>o  you  beheve  the  penalty  imposed 
by  the  agency  was  too  harsh? 


D  Yes 


D  No 


29.  What  action  would  you  like  the  Board  to  take  on  this  case  (i.e.,  what  remedy  are  you 
asking  for)? 


Part  IN'  Appellant's  Defenses 


30. a)  Do  you  believe  the  agenc\ 

committed  harmful  procedural 
error(s)? 


D  Yes 


U  No 


30.  b)  If  so.  what  is  (are)  the  error(s)? 


30.  c)  Explain  how  you  were  harmed  by  the  error(s). 


Block  31  -  Violations  of  Law:  If  you  use  this  block  to  claim  a  violation  of  your  rights  under  USERRA  or  VEOA,  you  must 
include  the  information  required  by  the  Board's  regulations  at  5  C.F.R.  1208.13  (for  USERRA  appeals)  or  5  C.F.R.  1208.23 
(for  VEOA  appeab).  DO  NOT  use  this  btock  to  claim  a  violation  of  the  Whistleblower  Protection  Act;  instead,  complete  Part 
VII  and,  if  you  are  also  requesting  a  stay.  Part  VIII. 


3 1  .a)  Do  you  believe  that  the  action  you 
are  appealing  violated  the  law? 


UYes 


{2  No 


3l.b)Ifso,  what  law? 


3 1  .c)  How  was  it  violated? 


32. a)  If  you  believe  you  were  discriminated  against  by  the  agency,  in  connection  with  the  matter  appealed,  because  of  your 
race,  color,  religion,  sex,  national  origin,  marital  status,  political  afTiliation,  disability,  or  age,  indicate  so  and  explain 
why  you  believe  it  to  be  true. 


32. b)  Have  you  filed  a  formal  discrimination  complaint  with  your  agenfy  or  any  other 

agency  concerning  the  matter  which  you  arc  seeking  to  appeal?  Q  )'^^.  ^„„^^.;,  „  ^„^,^^       Q  vo 


32.  C)  If  yes,  place  filed  (agency,  number  and  street,  city,  stale,  and  ZIP  code) 


32. d)  Date  filed  (month,  day.  year) 


32. e)  Has  a  decision  been  issued? 

n  Yes  (attach  a  copy)        Q  No 
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33. a)  Have  you,  or  anyone  in  your  behalf,  filed  a  formal  grievance  with  your 
agency  concerning  this  matter,  under  a  negotiated  grievance  procedure 
provided  by  a  collective  bargaining  agreement? 

|~|  Yes  (attach  a  copy)  n  /v'o 


33. b)  Date  filed  (month,  day.  year) 


33. C)  If  yes,  place  filed  (agency,  number  and  street,  city,  state,  and  ZIP  code) 


33. d)  Has  a  decision  been  issued'' 

[~|  Yes   tattiich  o  copvi  n  \<; 


33. e)  If  yes,  date  issued  (month,  day.  war) 


I'iiit  \   Hearinj: 


34.  You  may  have  a  right  to  a  hearing  on  this  appeal.   If  you  do  not  want  a  hearing,  the  Board  will  make  its  decision  on  the  basis 
of  the  documents  you  and  the  agency  submit,  af^er  providing  you  and  the  agency  with  an  opportunity  to  submit  additional 
documents. 


Do  you  want  a  hearing?       Q  Yes  D  No 

If  you  choose  to  have  a  hearing,  the  Board  will  notify  you  where  and  when  it  is  to  be  held. 


i'att  \  I  UediKtidi 


INSTRUCTIONS 
Fill  out  this  part  only  if  you  are  appealing  from  a  Reduction  in  Force.  Your  agency's  personnel  office  can  furnish  you  with  most 
of  the  information  requested  below. 


37. a)  Has  your  agency  offered  you  another 
position  rather  than  separating  you? 

HH  Yes  D  No 


35.  Retention  group  and  sub-group 


36.  Service  computation  date 


37.  b)  Title  of  position  offered 


37. c)  Grade  of  position  offered 


37.  d)  Salary  of  position  offered 
$  per 


37. e)  Location  of  position  offered 


37.0  Did  you  accept  this  position? 

D  Yes  D  No 


38.  Explain  why  you  think  you  should  not  have  been  affected  by  the  Reduction  In  Force.  (Explanations  could  include:  yoti  were 
placed  in  the  wrong  relenlion  group  or  siih-group:  an  error  was  made  in  the  compulation  of  your  .service  computation 
dale:  competitive  area  was  loo  narrow:  improperly  reached  for  separation  from  competitive  level,  an  exception  was  made  to  the 
regular  order  of  selection:  the  required  number  of  days  nonce  was  not  given:  you  believe  you  have  assignment  (bump  or 
■  reireal]  rights:  or  any  other  reasons.    Please  provide  as  much  information  as  possible  regarding  each  reason.) 
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Fart  \  II  XNhistlcblowing  Activity 


INSTRUCTIONS 
Complete  Parts  VII  and  VIII  of  this  form  only  if  you  believe  the  action  you  are  appealing  is  based  on 
whistleblowing  activities.  Ifyou  Tiled  a  complaint  with  the  OfTice  of  Special  Counsel  (OSC)  using 
Form  OSC-I I  <8/00)  before  Tiling  this  appeal,  you  may  attach  a  copy  of  Part  2,  Reprisal  for 
Whistleblowing,  of  the  OSC  form  together  with  any  continuation  sheet  or  supplement  filed  with  OSC. 
This  will  give  the  Board  the  information  requested  in  blocks  39(a)  through  (c)  below.  Please  complete 
the  other  blocks  in  this  part  even  ifyou  attach  Form  OSC-I  1. 


39. a)  Have  you  disclosed  information  that  evidences  a  violation 
of  any  law,  mie,  or  regulation;  gross  mismanagement;  a 
gross  waste  of  funds;  an  abuse  of  authority;  or  a  substantial 
and  specific  danger  to  public  health  or  safety? 

I    I  Yes  (allacli  a  copy  or  summary  of  disclosure)    LJ  So 


39.  b)  If  yes,  provide  the  name,  title,  and  oftlce  address  of  the 
person  to  whom  the  disclosure  was  made 


39. c)  Date  the  disclosure  was  made  (month.  Jay.  year) 


40.  If  you  believe  the  action  you  are  appealing  was...  (please  check  appropriate  box) 
Q  Threatened  □  Proposed  □  Taken 


n  Not  Taken 


...because  of  a  disclosure  evidencing  a  violation  of  any  law,  rule,  or  regulation;  gross  mismanagement;  a  gross  waste  of  funds;  an 
abuse  of  authority;  or  a  substantial  and  specific  danger  to  public  health  or  safety,  provide: 

a)  a  chronology  of  fiicts  concerning  the  action  appealed;  and 

b)  explain  why  you  believe  the  action  was  based  on  whistleblowing  activity  and  attach  a  copy  of  any  documentary  evidence 


41.  a)  Have  you  sought  corrective  action  from  the  Office  of  Special 
Counsel  concerning  the  action  which  you  are  appealing? 


LI   Yes  (attach  a  copy  of  your  request 
to  the  Office  of  Special  Counsel 
for  corrective  action) 


D  No 


4 1 .  b)  If  yes,  date(s)  filed  (month,  day.  year) 


41.  c)  Place  filed  (location,  nnmher  and  street,  cm.  slate,  and /.IP  code) 
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42.  Have  you  received  a  written  notice  of  your  right  to  file  this  appeal  from  the  Office  of  Special  Counsel'' 
n  Yes   (attach  a  copy)  LJ  /Vo 


43.  a)  Have  you  already  requested  a  stay  from  the  Board  of  the 
action  you  are  seeking  to  appeal? 

n  Yes  (attach  a  copy)  ^  ^o 


43.  b)  If  yes,  date  requested  tmomh.  day.  yenri 


43. c)  Place  filed  (location,  number  and  street,  city,  state,  and 
ZIP  code) 


43  d)  Has  there  been  a  decision? 

D   Yes  (attach  a  co/iy)         []  A'o 


Part  MM  StaN  Request 


INSTRUCTIONS 


You  may  request  a  stay  of  a  personnel  action  allegedly  based  on 
whistleblowing  at  any  time  after  you  become  eligible  to  file  an  appeal 
with  the  Board  under  5  C.F.R.  1 209.5,  but  no  later  than  the  time  limit 
set  for  the  close  of  discovery  in  the  appeal.  The  stay  request  may  be 
filed  prior  to,  simultaneous  with,  or  after  the  filing  of  an  appeal. 
When  you  file  a  stay  request  with  the  Board,  you  must 


simultaneously  serve  it  upon  the  agency's  local  servicing  personnel 
ofTice  or  the  agency's  designated  representative.  5  C.F.R  1 209.8 

If  your  stay  request  is  being  filed  prior  to  filing  an  appeal  with  the 
Board,  you  must  complete  Parts  1  and  II  and  items  41  thrbugh  43 
above. 


44.    On  separate  sheets  of  paper,  please  provide  the  following.  Please  put  your  name  and  address  at  the  top  of  each  page 


a.  A  chronology  of  facts,  including  a  description  of  the 
disclosure  and  the  action  taken  by  the  agency  (unless  you 
have  already  supplied  this  information  in  Part  VII  above). 

b.  Evidence  and/or  argument  demonstrating  that  the: 

( 1 )  action  threatened,  proposed,  taken,  or  not  taken  is  a 
personnel  action,  as  defined  in  5  C.F.R.  1 209.4(a);  and 

(2)  action  complained  of  was  based  on  whistleblowing,  as 
defined  in  5  C.F.R.  1 209.4(b)  (unless  you  have  already 
supplied  this  information  in  Part  VII  above). 


c.  Evidence  and/or  argument  demonstrating  that  there  is  a 
substantial  likelihood  that  you  will  prevail  on  the  merits  of 
your  appeal  of  the  personnel  action. 

d.  Documentary  evidence  that  supports  your  stay  request. 

e.  Evidence  and/or  argument  addressing  how  long  the  stay 
should  remain  in  effect. 

f    Certificate  of  service  specifying  how  and  when  the  suy 
request  was  served  on  the  agency. 

g.   You  may  provide  evidence  and/or  argument  concerning 
whether  a  stay  would  impose  extreme  hardship  on  the 
agency. 


Privac}'  Act  Slalemeni:  Fhis  jorm  requests  personal  in/ormation 
which  is  relevant  and  necessary  to  reach  a  decision  in  vour  appeal  The  Merit 
S\'slems  Protection  Board  collects  this  information  in  order  to  process 
appeals  under  its  statutory  and  regulatory  authority.  Since  your  appeal  is 
a  voliintaiyactionwu  are  not  required  toproviJe  any  personal  information 
in  connection  with  it  However,  failure  to  supply  the  Merit  Systems  Protection 
Board  uith  all  tlie  information  essential  to  reach  a  decision  in  your  case  could 
re.sult  in  the  rejection  of  your  appeal 

The  Merit  Systems  Protection  Hoard  is  authorized  under  provisions  of 
Ejieculive  Order  9397.  dated  Sovember  22.  1943.  to  request  your  Social 
Security  number,  but  providingyour  Social  Security  number  is  voluntary  and 
failure  to  provide  it  will  not  result  in  the  rejection  of  your  appeal  Your  Social 
Security  number  will  only  be  used  for  identification  purposes  in  tite  processing 
of  your  appeal. 

You  should  know  that  the  decisions  of  the  Merit  Systems  Protection 


Board  onop/xals  are/inal  administralivedecisionsund.  as  such,  are  available 
to  the  public  under  the  provisions  of  the  Freedom  of  Injormalioir  Act 
.4  dditionallv.  it  is  possible  that  information  contained  in\  our  appeal  file  may 
be  released  as  requiredby  the  Freedom  of  Information  .Act  Some  information 
about  your  appeal  will  also  be  used  in  depersonalized  form  as  a  data  base  for 
program  statistics 

Public  Reporting  Burden:  The  public  reporting  burden  Jor  this 
collection  of  information  is  estimated  to  vary  from  20  minutes  to  I  lumr. 
with  an  average  of  30  minutes  /ier  response,  including  time  jor  reviewing 
the  form,  searching  e.xisling  data  sources,  gathering  ifie  data  necessary' 
and  completing  and  reviewing  the  collection  oj  information  Send  com- 
ments regarding  the  burden  estimate  or  any  other  aspect  oftlw  collection 
ofinformation.  including  suggestions  for  reducing  this  burden,  to  Financial 
and  Administrative  Management.  Merit  Systems  Protection  Board.  1615  M 
Street.  \  H ' .  Washington.  DC  20419. 
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Dated:  June  4.  2001. 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

IFR  Doc.  01-14388  Filed  6-6-01;  8:45  am] 

B4LUNG  CODE  7400-01-C 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  993 

[Dacket  No.  FV01 -993-1  FR] 

Dried  Prunes  Produced  in  Califomia; 
Undersized  Regulation  for  the  2001-02 
Crop  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  changes  the 
undersized  regulation  for  dried  prunes 
received  by  handlers  from  producers 
and  dehydrators  under  Marketing  Order 
No.  993  for  the  2001-02  crop  year.  The 
marketing  order  regulates  the  handling 
of  dried  prunes  produced  in  Califomia 
and  is  administered  locally  by  the  Prune 
Marketing  Committee  (Committee).  This 
nile  removes  the  smallest,  least 
desirable  of  the  marketable  size  dried 
prunes  produced  in  California  from 
human  consumption  outlets  and  allows 
handlers  to  dispose  of  the  undersized 
prunes  in  such  outlets  as  livestock  feed. 
The  Committee  estimated  that  this  rule 
will  reduce  the  excess  of  dried  prunes 
by  approximately  3,400  tons  while 
leaving  sufficient  prunes  to  fulfill 
foreign  and  domestic  trade  demand. 
EFFECTIVE  DATE:  August  1,  2001  through 
July  31,2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  Califomia  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno.  Califomia  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order   * 
Administration  Branch,  Fmit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regiilation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 


720-8938,  or  E-mail: 
Jay.Guerbei^usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  prunes  produced  in  Califomia, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  mle  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  luider 
Executive  Order  12988,  Civil  Justice 
Reform.  This  mle  is  not  intended  to 
have  retroactive  effect.  This  mle  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  mle. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  hot 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  final  mle  changes  the  undersized 
regulation  in  §  993.49(c)  of  the  prune 
marketing  order  for  the  2001-02  crop 
year  for  supply  management  purposes. 
The  regulation  removes  pmnes  passing 
through  specified  screen  openings.  For 
French  prunes,  the  screen  opening  will 
be  increased  from  ^Vzz  to  ^V32  of  an  inch 
in  diameter;  and  for  non-French  prunes, 
the  opening  will  be  increased  from  ^%2 
to  30/32  of  an  inch  in  diameter.  This  mle 
removes  the  smallest,  least  desirable  of 
the  marketable  size  dried  pmnes 
produced  in  Califomia  from  human 
consumption  outlets.  The  mle  will  be  in 
effect  from  August  1,  2001,  through  July 
31,  2002,  and  was  unanimously 
recommended  by  the  Committee  at  a 
November  29,  2000,  meeting. 


Section  993.19b  of  the  prune 
marketing  order  defines  undersized 
prunes  as  pnmes  which  pass  freely 
through  a  round  opening  of  a  specified 
diameter.  Section  993.49(c)  of  the  prune 
marketing  order  establishes  an 
undersized  regulation  of  ^%2  of  an  inch 
for  French  pmnes  and  ^%2  of  an  inch 
for  non-French  pmnes.  These  diameter 
openings  have  been  in  effect  for  quality 
control  purposes.  Section  993.49(c)  also 
provides  that  the  Secretary  upon  a 
recommendation  of  the  Committee  may 
establish  larger  openings  for  undersized 
dried  prunes  whenever  it  is  determined 
that  supply  conditions  for  a  crop  year 
warrant  such  regulation.  Section 
993.50(g)  states  in  part:  "No  handler 
shall  ship  or  otherwise  dispose  of,  for 
human  consuimption,  the  quantity  of 
pmnes  determined  by  the  inspection 
service  pursuant  to  §  993.49(c)  to  be 
undersized  pmnes.  *   *   *  Piu^uant  to 
§993.52  minimum  standards,  pack 
specifications,  including  the  openings 
prescribed  in  §  993.49(c),  may  be 
modified  by  the  Secretary  on  the  basis 
of  a  recommendation  of  the  Committee 
or  other  information. 

Pursuant  to  the  authority  in  §  993.52 
of  the  order,  §  993.400  modifies  the 
undersized  prune  openings  prescribed 
in  §  993.49(c)  to  permit  undersized 
regulations  using  openings  of  ^  Vsz  or 
'^V32  of  an  inch  for  French  prunes  and 
2%2  or  3"/32  of  an  inch  for  non-French 
prunes. 

During  the  1974-75  and  1977-78  crop 
years,  the  undersized  prune  regulation 
was  established  by  the  Department  at 
-%2  of  an  inch  in  diameter  for  French 
prunes  and  2*/32  of  an  inch  in  diameter 
for  non-French  prunes.  These  diameter 
openings  were  established  in  §§  993.401 
and  993.404,  respectively  (39  FR  32733, 
September  11,  1974;  and  42  FR  49802, 
September  28, 1977).  In  addition,  the 
Committee  recommended  and  the 
Department  established  volume 
regulation  percentages  during  the  1974- 
75  crop  year  with  an  undersized 
regulation  at  the  aforementioned  ^^/sz 
and  ^8/32  inch  diameter  screen  sizes. 
During  the  1975-76  and  1976-77  crop 
years,  the  undersized  prune  regulation 
was  established  at  ^''/32  of  an  inch  for 
French  pnmes  and  3%2  of  an  inch  for 
non-French  pmnes.  These  diameter 
openings  were  established  in  §§  993.402 
and  993.403  respectively  (40  FR  42530, 
September  15  1975;  and  41  FR  37306, 
September  3, 1976).  The  pnme  industry 
had  an  excess  supply  of  pmnes — 
particularly  small-sized  pnmes.  Rather 
than  recommending  volume  regulation 
percentages  for  the  1975-76,  1976-77, 
and  1977-78  crop  years,  the  Committee 
recommended  the  establishment  of  an 
undersized  prune  regulation  applicable 
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to  all  pnmes  received  by  handlers  from 
producers  and  dehydrators  during  each 
of  those  crop  years. 

The  objective  of  the  undersized  prune 
regulations  during  each  of  those  crop 
years  was  to  preclude  the  use  of  small 
pmnes  in  manufactured  prune  products 
such  as  juice  and  concentrate.  Handlers 
could  not  market  undersized  prunes  for 
human  consumption,  but  could  dispose 
of  them  in  nonhuman  outlets  such  as 
livestock  feed. 

With  these  experiences  as  a  basis,  the 
marketing  order  was  amended  on 
August  1, 1982,  establishing  the 
continuing  quality-related  regulation  for 
undersized  French  and  non-French 
pmnes  under  §  993.49(c).  That 
regulation  has  removed  from  the 
marketable  supply  those  prunes  which 
are  not  desirable  for  use  in  prune 
products. 

As  in  the  1970's,  the  prune  industry 
is  cxirrently  experiencing  an  excess 
supply  of  prunes.  During  the  1998-99 
crop  year,  an  undersized  prune 
regulation  was  established  at  ^*/32  of  an 
inch  for  French  prunes,  and  3%2  of  an 
inch  for  non-French  prunes.  These 
diameter  openings  were  established  in 
§993.405  (63  FR  20058,  April  23,  1998). 
With  larger  than  desired  carryin 
inventories  and  a  1999-2000  prune  crop 
of  about  172,000  natural  condition  tons, 
the  Committee  imanimously 
reconunended  continuing  with  an 
undersized  pnme  regulation  at  ^V32  of 
an  inch  in  diameter  for  French  prunes 
and  30/32  of  an  inch  in  diameter  for  non- 
French  prunes.  These  diameter 
openings  were  established  in  §  993.406 
(64  FR  23759,  May  4, 1999)  and  made 
effective  from  August  1, 1999,  through 
July  31,  2000.  With  larger  than  desired 
carryin  inventories  and  a  2000-01  prime 
crop  of  about  211,300  natural  condition 
tons,  the  Committee  unanimously 
recommended  continuing  with  an 
undersized  prune  regulation  at  ^Viz  of 
an  inch  in  diameter  for  French  pnmes 
and  30/32  of  an  inch  in  diameter  for  non- 
French  prunes.  These  diameter 
openings  were  established  in  §  993.407 
(65  FR  29945,  May  10,  2000)  and  made 
effective  from  August  1,  2000,  through 
July  31,2001. 

For  the  1998-99  crop  year,  the  carryin 
inventory  level  reached  a  record  high  of 
126,485  natural  conditions  tons. 
Excessive  inventories  tend  to  dampen 
producer  returns,  and  cause  weak 
marketing  conditions.  The  carryin  for 
the  1999-2000  crop  year  was  reduced  to 
59,944  natural  condition  tons.  This 
reduction  was  due  to  the  low  level  of 
salable  production  in  1998-99  (about 
102,521  natural  condition  tons  and  50 
percent  of  a  normal  size  crop)  and  the 
undersized  prune  regulation.  The 


canyin  for  the  2000-01  crop  increased 
to  65,131  natural  condition  tons.  This 
increase  was  due  to  a  larger  crop  size  of 
about  172,000  natural  condition  tons 
and  reduced  shipments  during  the 
1999-2000  crop  year.  According  to  the 
Committee,  the  desired  inventory  level 
to  keep  trade  distribution  channels  full 
while  awaiting  the  new  crop  has  ranged 
between  35,353  and  42,071  natural 
condition  tons  since  the  1996-97  crop 
year  while  the  actual  inventory  has 
ranged  between  59,944  and  126,485 
natural  condition  tons  since  that  year. 
The  desired  inventory  level  for  early 
season  shipments  fluctuates  from  year- 
to-year  depending  on  market  conditions. 

At  its  meeting  on  November  29,  2000, 
the  Committee  unanimously 
recommended  continuing  an  undersized 
prune  regulation  at  ^V^z  of  an  inch  in 
diameter  for  French  pnmes  and  '0/32  of 
an  inch  in  diameter  for  non-French 
prunes  during  the  2001-02  crop  year  for 
supply  management  purposes.  This 
regulation  will  be  in  effect  from  August 
1,  2001,  through  July  31,  2002. 

The  Committee  estimated  that  there 
will  be  an  excess  of  about  41,476  natiual 
condition  tons  of  dried  prunes  as  of  July 
31,  2001.  This  rule  will  continue  to 
remove  primarily  small-sized  pmnes 
fit}m  hiunan  consumption  chaimels, 
consistent  with  the  imdersized  pnme 
regulation  that  was  implemented  for  the 
1998-99,  1999-2000,  and  2000-01  crop 
years.  It  is  estimated  that  approximately 
3,400  natural  condition  tons  of  small 
primes  will  be  removed  from  human 
consumption  channels  during  the  2001- 
02  crop  year  as  a  result  of  this  rule.  This 
will  leave  sufficient  prunes  to  fill 
domestic  and  foreign  trade  demand 
during  the  2001-02  crop  year,  and 
provide  an  adequate  carryout  on  July  31, 
2002,  for  early  season  shipments  until 
the  new  crop  is  available  for  shipment. 
According  to  the  Committee,  the  desired 
inventory  level  to  keep  trade 
distribution  channels  full  while 
awaiting  the  2001-02  crop  is  about 
41,000  natural  condition  tons. 

In  its  deliberations,  the  Committee 
reviewed  statistics  reflecting:  (1)  A 
worldwide  pnme  demand  which  has 
been  relatively  stable  at  about  260,000 
tons;  (2)  a  worldwide  oversupply  that  is 
expected  to  continue  growing  for  several 
more  years  (estimated  at  299,420  natural 
condition  tons  by  the  year  2005;  (3)  a 
continuing  oversupply  situation  in 
Califomia  caused  by  increased 
production  from  increased  plantings 
and  higher  yields  per  acre  (between  the 
1990-91  and  2000-01  crop  years,  the 
yields  ranged  from  1.2  to  2.6  versus  a 
10-year  average  of  2.1  tons  per  acre); 
and  (4)  California's  continued  excess 
inventory  situation.  The  production  of 


these  small  sizes  ranged  bom  l,335,to 
8.778  natm^  condition  tons  during  the 
1990-91  through  the  1999-2000  crop 
years.  The  Committee  concluded  that  it 
has  to  continue  utilizing  supply 
management  techniques  to  accelerate 
the  return  to  a  balanced  supply/demand 
situation  in  the  interest  of  the  Califomia 
dried  prune  industry.  The  changes  to 
the  undersized  regulation  for  the  2001- 
02  crop  year  are  the  result  of  these 
deliberations,  and  the  Committee's 
desire  to  gradually  bring  supplies  in  line 
with  market  needs. 

The  industry's  oversupply  situation  is 
expected  to  continue  over  the  next  few 
years  due  to  new  prune  plantings  in 
recent  years  with  higher  yields  per  acre. 
These  plantings  have  a  higher  tree 
density  per  acre  than  the  older  pnme 
plantings.  During  the  1990-91  crop 
year,  the  non-bearing  acreage  totaled 
5.900  acres;  but  by  1998-99.  the  non- 
bearing  acreage  had  quadrupled  to  more 
than  26,000  acres.  The  non-bearing 
acreage  has  subsequently  been  reduced 
to  22,000  acres  during  the  1999-2000 
crop  year.  The  1996-97  through  1999- 
2000  yields  have  ranged  from  1.2  to  2.6 
tons  per  acre.  Over  the  last  10-years.  the 
average  was  2.1  tons  per  acre. 

The  2000-01  dried  prune  crop  is 
expected  to  be  211.300  natiu^ 
condition  tons.  Another  large  crop  as 
high  as  220,000  natural  condition  tons 
is  expected  for  the  2001-02  crop  year, 
partly  because  of  an  anticipated  increase 
in  bearing  acreage. 

The  1997-98  crop  year  producer 
prices  for  the  ^Vsa  size  French  pmnes 
have  been  about  $40-$50  per  ton,  about 
$260-$270  per  ton  below  post  harvest 
costs.  During  the  2000-01  crop  year, 
feedlots  are  paying  about  $35  to  $40  per 
ton  for  the  ^V32  size  French  prunes, 
which  is  about  $270-275  per  ton  below 
post  harvest  costs.  The  lower  producer 
prices  are  expected  to  continue  as  an 
incentive  for  production  of  larger  size 
pnmes.  The  larger  sizes  will  help  the 
industry  better  meet  the  increasing 
market  demand  for  larger-sized  pitted 
prunes. 

The  1998-99,  1999-2000  and  2000-01 
undersized  prune  rules  of  ^V32  of  an 
inch  for  French  prunes  and  30/32  of  an 
inch  for  non-French  prunes  have 
expedited  the  reduction  of  small  pnme 
inventories,  but  more  needs  to  be  done 
to  bring  supplies  into  balance  with 
market  demand.  The  excess  inventory 
on  July  31,  2000,  was  65,131  natural 
condition  tons,  and  about  3,400  natural 
condition  tons  of  dried  prunes  are 
expected  to  be  removed  from  the  2000- 
01  marketable  supply  by  the  current 
imdersized  regulation.  The  Committee 
believes  that  the  same  undersized 
regulation  also  should  be  implemented 
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during  the  2001-02  crop  year  to 
continue  reducing  the  inventories  of 
small  prunes,  to  help  reduce  the 
expected  large  2001-02  prune  crop,  and 
more  quickly  bring  supplies  in  line  with 
demand.  Attainment  of  this  goal  will 
benefit  all  of  the  producers  and  handlers 
of  California  prunes. 

The  recommended  decision  of  June  1 , 
1981  (46  FR  29271)  regarding 
undersized  pnmes  states  that  the 
undersized  prune  regulation  at  the  ^%2 
and  ^"/32  inch  diameter  size  openings 
will  be  continuous  for  the  purposes  of 
quality  control  even  in  above  parity 
situations.  It  further  states  that  any 
change  (i.e.  increase)  in  the  size  of  those 
openings  will  not  be  for  the  purpose  of 
establishing  a  new  quality-related 
minimum.  Larger  openings  would  only 
be  appUcable  when  supply  conditions 
warranted  the  regulation  of  a  larger 
quantity  of  pnmes  as  undersized 
prunes.  Thus,  any  regulation  prescribing 
openings  larger  than  those  in  §  993.49(c) 
should  not  be  implemented  when  the 
grower  average  price  is  expected  to  be 
above  parity.  The  season  average  price 
received  by  prune  growers  ranged  from 
39  percent  to  62  percent  of  parity  during 
the  1994  through  1999  seasons.  As 
discussed  later,  the  average  grower  price 
for  prunes  during  the  2001-02  crop  year 
is  not  expected  to  be  above  parity,  and 
implementation  of  this  more  restrictive 
imdersized  regulation  will  be 
appropriate  in  reference  to  parity. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  This  action  does  not  impact 
the  dried  prune  import  regiilation 
because  the  action  to  be  implemented  is 
volume  control,  not  quality  control.  The 
smaller  diameter  openings  of  ^^/aa  of  an 
inch  for  French  prunes  and  ^"/sz  of  an 
inch  for  non-French  prunes  were 
implemented  to  improve  product 
quality.  The  recommended  increases  to 
^V32  of  an  inch  in  diameter  for  French 
prunes  and  ^°/32  of  an  inch  in  diameter 
for  non-French  prunes  are  for  purposes 
of  voliune  control.  Therefore,  the 
increased  diameters  will  not  be  applied 
to  imported  pnmes. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  drder 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,250 
producers  of  dried  prunes  in  the 
production  area  and  approximately  22 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultiiral 
producers  have  been'defined  by  the 
Small  Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

An  updated  industry  profile  shows 
that  9  out  of  22  handlers  (41%)  shipped 
over  $5,000,000  worth  of  dried  prunes 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Thirteen  of  the  22  handlers  (59%) 
shipped  under  $5,000,000  worth  of 
prunes  and  could  be  considered  small 
handlers.  An  estimated  109  producers, 
or  less  than  9%  of  the  1,250  total 
producers,  could  be  considered  large 
growers  with  annual  incomes  over 
$500,000.  The  majority  of  handlers  and 
producers  of  California  dried  prunes 
may  be  classified  as  small  entities. 

This  final  rule  will  establish  an 
undersized  prune  regulation  of  ^V-nz  of 
an  inch  in  diameter  for  French  prunes 
and  3%2  of  an  inch  in  diameter  for  non- 
French  prunes  for  the  2001-02  crop  year 
for  inventory  management  purposes. 
This  change  in  regulation  will  result  in 
more  of  the  smaller  sized  pnmes  being 
classified  as  undersized  pnmes  and  is 
expected  to  benefit  producers,  handlers, 
and  consiuners.  The  larger  screen 
openings  currently  in  place  for  2000-01 
are  expected  to  remove  only  3,449  tons 
of  dried  prunes  from  the  excess 
marketable  supply.  The  Committee 
estimated  that  there  will  be  an  excess  of 
about  41,400  natural  condition  tons  of 
dried  prunes  on  July  31,  2001. 
Implementation  of  the  larger  openings 
in  2001-02  is  expected  to  reduce  that 
surplus  by  about  3,400  tons. 

Because  the  benefits  and  costs  of  the 
action  will  be  directly  proportional  to 
the  quantity  of  '^*h-i.  screen  French 
pnmes  and  3%2  screen  non-French 
pnmes  produced  or  handled,  small 
businesses  should  not  be 
disproportionately  affected  by  the 
action.  While  variation  in  sugar  content, 
pnme  density,  and  dry-away  ratio  vary 
from  county  to  county,  they  also  vary 
from  orchard  to  orchard  and  season  to 


season.  In  the  major  producing  areas  of 
the  Sacramento  and  San  Joaquin  Valleys 
(which  account  for  over  99  percent  of 
the  State's  production),  the  prunes 
produced  are  homogeneous  enough  that 
this  action  will  not  be  viewed  as 
inequitable  by  large  and  small 
producers  in  any  area  of  the  State. 

The  quantity  of  small  prunes  in  a  lot 
is  not  dependent  on  whether  a  producer 
or  handler  is  small  or  large;  but  is 
primarily  dependent  on  cultiiral 
practices,  soil  composition,  and  water 
costs.  The  cost  to  minimize  the  quantity 
of  small  prunes  is  similar  for  small  and 
large  entities.  The  anticipated  benefits 
of  this  rule  are  not  expected  to  be 
disproportionately  greater  or  lesser  for 
small  handlers  or  producers  than  for 
large  entities.  The  only  additional  costs 
on  producers  and  handlers  expected 
from  the  increased  openings  will  be  the 
disposal  of  additional  tonnage  (now 
estimated  to  be  about  3,400  tons)  to 
nonhuman  consiunption  outlets.  These 
costs  are  expected  to  be  minimal  and 
will  be  offset  by  the  benefits  derived  by 
the  elimination  of  some  of  the  excess 
supply  of  small-sized  pnmes. 

At  the  November  29,  2000,  meeting, 
the  Committee  discussed  the  financial 
impact  of  this  change  on  handlers  and 
producers.  Handlers  and  producers 
receive  higher  returns  for  the  larger  size 
prunes.  Prunes  eliminated  through  the 
implementation  of  this  rule  have  very 
little  value.  As  mentioned  earlier,  the 
current  situation  for  producers  of  these 
small  sizes  is  quite  bleak  with  producers 
losing  about  $270-$275  on  every  ton 
delivered  to  handlers.  During  the  2000- 
01  crop  year,  the  feedlot  prices  for  "/32 
screen  French  prunes  range  between 
$35  and  $40  per  ton.  This  price  is  a  little 
lower  than  the  $40-50  price  during  the 
1998-99  crop  year.  The  cost  of  drying  a 
ton  of  such  pnmes  is  $260  per  ton  at  a 
4  to  1  dry-away  ratio,  transportation  is 
at  least  $20  per  ton,  and  the  producer 
assessment  paid  to  the  California  Prune 
Board  (a  body  which  administers  the 
State  marketing  order  for  promotion)  is 
$30  per  ton.  The  total  cost  is  about  $310 
per  ton  which  equates  to  a  loss  of  about 
$270-$275  per  ton  for  every  ton  of  ^Vaz 
screen  French  prunes  produced  and 
delivered  to  handlers. 

Utilizing  data  provided  by  the 
Committee,  the  Department  has 
evaluated  the  impact  of  the  undersized 
regulation  change  upon  producers  and 
handlers  in  the  industry.  The  analysis 
shows  that  a  reduction  in  the 
marketable  production  and  handler 
inventories  should  probably  result  in 
higher  season-average  prices,  which 
would  benefit  all  producers.  The 
removal  of  the  smallest,  least  desirable 
of  the  marketable  dried  pnmes 
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produced  in  California  from  human 
consumption  outlets  will  eliminate  an 
estimated  3,400  tons  of  small-sized 
dried  pnmes  during  the  2001-02  crop 
year  from  the  marketplace.  This  will 
help  lessen  the  negative  marketing  and 
pricing  effects  resulting  from  the  excess 
inventory  situation  facing  the  industry. 
California  prune  handlers  reported  that 
they  held  65,131  tons  of  natural 
condition  prunes  on  July  31,  2000,  the 
end  of  the  1999-2000  crop  year.  The 
65,131  ton  year-end  inventory  is  larger 
than  what  is  desired  for  early  season 
shipments  by  the  prune  industry.  The 
desired  inventory  level  is  based  on  an 
average  12-week  supply  to  keep  trade 
distribution  chaimels  full  while 
awaiting  new  crop.  Currently,  it  is  about 
41,000  natural  condition  tons.  This 
leaves  a  2000-01  inventory  siu-plus  of 
about  24,000  tons.  The  undersized 
regulation  will  help  reduce  the  surplus, 
but  the  anticipated  large  2001-02  prune 
crop  is  expected  to  worsen  the  supply 
imbalance. 

One  of  the  primary  reasons  for  this 
rulemaking  action  is  that  the  dried 
prune  industry  continues  to  be  plagued 
by  high  carryin  inventories.  California 
prune  handlers  estimate  that  82.286 
tons  of  prunes  (natural  condition)  will 
be  inventoried  at  the  end  of  the  2000- 
01  crop  year.  This  will  result  in  a 
surplus  of  41,476  tons  over  the 
industry's  desired  carryout  of  40,810 
tons. 

Increasing  the  screen  openings  is  an 
attempt  to  moderately  reduce  and 
control  the  marketable  production  and 
carryin  inventory.  If  the  marketable 
supply  and  the  carryin  inventory  are 
both  reduced,  then  prices  may  be 
expected  to  increase.  If  no  action  is 
taken,  rising  production  levels,  high 
inventories,  and  low  grower  prices  will 
continue. 

To  assess  the  impacts  that  regulation 
has  on  the  prices  growers  receive  for 
their  product,  an  econometric  model  has 
been  estimated.  The  two  variables  of 
interest  in  this  model  are  marketable 
production  and  carryin  inventory.  Both 
of  the  estimated  parameters  for  these 
variables  are  negative  and  statistically 
significant.  This  provides  evidence  that 
reducing  the  marketable  supply  and  the 
carryin  inventory  will  benefit  all 
growers  and  handlers  regardless  of  size. 

Increasing  the  undersized  openings 
will  result  in  a  reduced  level  of 
marketable  production.  The  Committee 
estimates  that  marketable  production 
will  be  reduced  by  3,400  tons,  or  2.2 
percent.  If  marketable  production  for  the 
2001-02  crop  year  is  reduced  by  2.2 
percent,  the  model  suggests  an  increase 
in  prices  of  approximately  0.9  percent 
compared  to  taking  no  action.  Although 


increasing  the  undersized  openings  will 
only  have  a  modest  effect  on  marketable 
production,  price  increases  will  result. 
This  action  will  not  only  help  reduce 
the  oversupply  situation,  but  improve 
the  quality  of  the  manufactured  prune 
products  by  removing  the  smaller,  less 
desirable  prunes  from  the  supply  chain. 

Without  increasing  the  undersized 
openings,  the  industry  could  be 
expected  to  continue  to  build  unwanted 
inventories.  These  inventories  have  a 
depressing  effect  on  the  grower  prices. 
The  econometric  model  shows  that,  for 
every  1  percent  increase  in  carryin 
inventories,  a  decrease  in  grower  prices 
of  0.12  percent  occurs. 

This  action  will  not  result  in  a 
shortage  of  prunes  for  either  retail  or 
food  service  outlets.  Inventories  are 
expected  to  remain  above  desired  levels 
and  marketable  production  is 
anticipated  to  be  in  excess  of  demand. 
Additionally,  this  action  is  not  expected 
to  have  a  significant  impact  on  retail  or 
food  service  outlet  prices. 

In  summary,  increasing  the  openings 
in  the  sizing  screens  may  reduce  the 
volume  of  marketable  production  and 
decrease  the  carryin  inventory.  If  the 
rule  change  accomplishes  these  two 
intended  effects,  the  model  shows  that 
season  average  prices  will  be  slightly 
higher  than  if  the  screen  openings 
remain  unchanged.  A  higher  season- 
average  price  should  benefit  all 
producers  regardless  of  size. 

As  the  marketable  dried  prune 
production  and  surplus  prune 
inventories  are  reduced  through  this 
rule,  and  producers  continue  to 
implement  improved  cultural  and 
thinning  practices  to  produce  larger- 
sized  prunes,  continued  improvement 
in  producer  returns  is  expected. 

For  the  1991-92  through  the  1999- 
2000  crop  years,  the  season  average 
price  received  by  the  producers  ranged 
from  a  high  of  $1,140  per  ton  to  a  low 
of  $778  per  ton  during  the  1998-99  crop 
year.  The  season  average  price  received 
by  producers  during  that  9-year  period 
ranged  from  39  percent  to  68  percent  of 
parity.  Based  on  available  data  and 
estimates  of  prices,  production,  and 
other  economic  factors,  the  season 
average  producer  price  for  2000-01 
season  is  expected  to  be  about  the  same 
as  the  1999-2000  season  average 
producer  price  of  $892  per  ton,  or  about 
42  percent  of  parity. 

The  Committee  discussed  alternatives 
to  this  change,  including  making  no 
changes  to  the  undersized  prune 
regulation  and  allowing  market 
dynamics  to  foster  prune  inventory 
adjustments  through  lower  prices  on  the 
smaller  prunes.  While  reduced  grower 
prices  for  small  prunes  are  expected  to 


contribute  toward  a  slow  reduction  in 
dried  prune  inventories,  the  Committee 
believed  that  the  undersized  rule  change 
is  needed  to  expedite  that  reduction. 
With  the  excess  tonnage  of  dried 
prunes,  the  Committee  also  considered 
establishing  a  reserve  pool  and 
diversion  program  to  reduce  the 
oversupply  situation.  A  third  alternative 
discussed  was  to  advance  to  a  ^V32 
screen  undersized  regulation  for  French 
prunes.  However,  handlers  expressed 
concern  that  this  will  reduce  the 
amount  of  manufacturing  prunes 
available  for  the  manufacture  of  prune 
juice  and  concentrate.  This  will  increase 
the  prices  of  these  products  and  could 
encourage  increased  imports  of  foreign 
prune  concentrate,  which  could  be 
converted  into  prune  juice  and  sold 
cheaper  than  California  packed  juice. 
This  possibility  may  be  explored  in 
more  detail  at  a  future  meeting  when  a 
thorough  analysis  is  made  as  to  what 
effect  this  change  will  have  on  the 
prune  industry.  The  first  two  initiatives 
were  not  supported  because  they  will 
not  specifically  eliminate  the  smallest, 
least  valuable  prunes,  which  are  in 
oversupply.  Instead,  the  reserve  pool 
and  diversion  program  would  eliminate 
larger  size  prunes  from  human 
consumption  outlets.  Reserve  pools  for 
prunes  have  historically  been 
implemented  on  dried  prunes  regardless 
of  the  size  of  the  prunes.  While  the 
marketing  order  also  allows  handlers  to 
remove  the  larger  prunes  from  the  pool 
by  replacing  them  with  small  prunes 
and  the  value  difference  in  cash,  this 
exchange  would  be  cumbersome  and 
expensive  to  administer  compared  to 
this  rule. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  prunes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity'  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
for  the  domestically  produced 
commodity.  This  action  does  not  impact 
the  dried  prune  import  regulation 
because  the  action  to  be  implemented  is 
for  inventory  management,  not  quality 
control  purposes.  The  smaller  diameter 
openings  of  -%2  of  an  inch  for  French 
prunes  and  '^^/vi  of  an  inch  for  non- 
French  prunes  were  implemented  for 
the  purpose  of  improving  product 
quality.  The  increases  to  ^V.\z  of  an  inch 
in  diameter  for  French  prunes  and  '°/32 
of  an  inch  in  diameter  for  non-French 
prunes  are  for  purposes  of  inventory 
management.  Therefore,  the  increased 
diameters  will  not  be  applied  to 
imported  prunes. 

"This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
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requirements  on  either  small  or  large 
California  dried  prune  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  29, 
2000,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue.  The 
Committee  itself  is  composed  of  twenty- 
two  members.  Seven  are  handlers, 
fourteen  are  producers,  and  one  is  a 
public  member.  Moreover,  the 
Committee  and  its  Supply  Management 
Subcommittee  have  been  monitoring  the 
supply  situation,  and  this  rule  reflects 
their  deliberations  completely. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  Tuesday,  March  6.  2001,  (66 
FR  13454).  Copies  of  this  rule  were 
mailed  or  sent  via  facsimile  to  all 
Committee  members,  alternates  and 
dried  prune  handlers.  Finally,  the  rule 
was  made  available  through  the  Internet 
by  the  U.S.  Government  Printing  Office. 
The  rule  provided  a  comment  period 
which  ended  April  16,  2001.  No 
comments  were  received.  Accordingly, 
no  changes  will  be  made  to  the  rule  as 
proposed. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements.  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 


PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  section  993.408  is  added  to 
read  as  follows: 

§993.408    Undersized  prune  regulation  for 
the  2001-02  crop  year. 

Pursuant  to  §§  993.49(c)  and  993.52, 
an  undersized  prune  regulation  for  the 
2001-02  crop  year  is  hereby  established. 
Undersized  prunes  are  prunes  which 
pass  through  openings  as  follows:  for 
French  pnmes,  ^V-i^  of  an  inch  in 
diameter;  for  non-French  prunes,  3%2  of 
an  inch  in  diameter. 

Dated:  June  1,2001. 

Kenneth  C.  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FRDoc.  01-14291  Filed  6-4-01;  10:42  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  107  and  121 

Size  Eligibility  Requirements  for  SBA 
Financial  Assistance  and  Size 
Standards  for  Agriculture 

agency:  Small  Business  Administration. 
ACTION:  Direct  final  rule. 

SUMMARY:  This  final  rule  implements 
legislative  changes  to  size  eligibility 
requirements  for  assistance  from  Small 
Business  Investment  Companies  (SBICs) 
and  Certified  Development  Companies 
(CDCs),  and  for  the  Agricultuje 
industry. 

The  Small  Business  Investment 
Improvement  Act  of  1999,  codified  in 
sections  103(5)  and  103(12)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  established  a  method  for 
determining  the  eligibility  of  a  business 
that  is  not  required  to  pay  Federal 
income  tax  at  the  corporate  level,  but 
that  is  required  to  pass  income  through 
to  its  shareholders  or  partners.  The  neW 
method  treats  "pass-through" 
enterprises  the  same  as  firms  that  pay 
Federal  taxes  for  the  purpose  of  size 
standard  determinations. 

The  Small  Business  Reauthorization 
Act  of  2000.  codified  in  section  3(a)(1) 
of  the  Small  Business  Act,  increases  the 
size  standards  used  for  Agriculture  from 
$500,000  to  $750,000  in  average  annual 
receipts. 

DATES:  The  rule  will  become  effective 
August  6,  2001,  unless  adverse 
comment  is  received  prior  to  July  9, 
2001.  If  an  adverse  comment  is  received, 


SBA  will  publish  a  timely  withdrawal  of 
the  rule  in  the  Federal  Register.  The 
Agency  may  proceed  to  publish  a 
proposed  rule  following  notice  and 
comment  procedures. 
ADDRESSES:  Send  written  comments  to 
Gary  M.  Jackson,  Assistant 
Administrator  for  Size  Standards,  U.S. 
Small  Business  Administration,  409 
Third  St.,  SW.,  Mail  Code  6530, 
Washington,  DC  20416;  or  via  e-mail  to 
sizestan  dards@sba  gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Office  of  Size  Standards, 
(202) 205-6618. 
SUPPLEMENTARY  INFORMATION: 

SBIC/CDC 

A  business  seeking  financial 
assistance  fix)m  an  SBIC  or  a  CDC  must 
qualify  as  a  "small-business  concern"  as 
defined  in  section  103(5)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act),  and  as  implemented 
by  13  CFR  121.301(b)  for  CDCs  and  13 
CFR  121.301(c)  for  SBICs.  For  SBIC 
financial  assistance,  a  business  also  may 
need  to  qualify  as  a  "smaller  enterprise" 
as  defined  in  section  103(12)  of  the  Act, 
and  as  implemented  by  13  CFR 
107.710(a).  Each  of  these  definitions 
requires  a  firm  to  meet  either  the  size 
standard  for  its  primary  industry  or 
certain  net  worth  and  net  income  tests. 
The  net  income  tests  measure  the  firm's 
average  net  income  after  Federal  income 
taxes  for  the  preceding  2  years. 

On  April  5, 1999,  Public  Law  106-9. 
the  "Small  Business  Investment 
Improvement  Act  of  1999"  which 
expands  opportunities  for  small 
businesses  to  receive  investment  capital 
from  banks  and  traditional  investment 
sources,  became  effective.  This 
legislation  established  a  new  method  for 
applying  the  net  income  test  to  a 
business  that  is  not  required  to  pay 
Federal  income  tax  at  the  enterprise 
level,  but  that  is  required  to  pass  income 
through  to  its  shareholders,  partners,  or 
other  owners.  This  new  method  permits 
such  businesses  to  use  a  specified 
formula  to  impute  a  tax  to  the  business 
and  to  compute  "after-tax"  net  income. 
The  intent  is  to  permit  "pass-through" 
enterprises  to  be  treated  the  same  as 
concerns  that  pay  Federal  income  taxes 
for  purposes  of  SBA  size  standard 
determinations. 

As  authorized  by  Public  Law  106-9, 
this  final  rule  revises  121.301(b), 
121.301(c)  and  107.710(a)  to  permit  a 
business  concern  that  does  not  pay 
Federal  income  taxes  at  the  enterprise 
level  to  deduct  an  imputed  Federal 
income  tax  expense  from  its  net  income. 
The  business  concern  computes  this 
deduction  by  multiplying  its  net  income 


Federal  Register / Vol.  66.  No.  110 /Thursday.  June  7.  20Q1/ Rules  and  Regulations  30647 


by  the  marginal  Federal  income  tax  rate 
that  would  have  applied  if  the  concern 
were  a  taxable  corporation.  If  the 
business  concern  is  also  treated  as  a 
pass-through  entity  for  State  and  local 
income  tax  purposes,  it  can  compute  an 
additional  deduction  equal  to  its  net 
income  multiplied  by  the  State  income 
tax  rate  (or  combined  State  and  local 
income  tax  rate,  if  applicable)  that 
would  have  applied  if  it  were  a  taxable 
corporation.  In  this  case,  the  State/local 
tax  deduction  must  be  computed  first 
and  then  subtracted  from  net  income 
before  computing  the  deduction  for 
Federal  income  taxes. 

Agriculture  Industry 

On  December  21,  2000,  Public  Law 
106-554,  the  "Small  Business 
Reauthorization  Act  of  2000"  became 
effective.  Section  806(b)  of  this 
legislation  increases  the  size  standard 
for  small  businesses  in  the  Agriculture 
industry  from  $500,000  in  average 
annual  receipts  to  $750,000  in  average 
annual  receipts.  This  change  affects 
Agriculture  industries  under  North 
American  Industry  Classification 
System  (NAICS)  codes.  Sector  11, 
"Agriculture,  Forestry,  Fishing  and 
Hunting,"  Subsector  111  "Crop 
Production"  (NAICS  Codes  111110 
through  111998)  and  Subsector  112, 
"Animal  Production"  (NAICS  Codes 
112111  through  112990).  Not  affected  by 
this  legislative  change  are  NAICS  codes 
112112.  "Cattle  Feedlots"  and  112310. 
"Chicken  Egg  Production"  as  their  size 
standard  is  currently  above  $750,000. 
Those  size  standards  remain  at  $1.5 
million  and  $9.0  million,  respectively. 

The  SBA  is  publishing  this  regulation 
as  a  direct  final  rule  because  the  SBA 
believes  the  rule  is  non-controversial.  It 
is  merely  implementing  provisions  of 
Public  Laws  106-9  and  106-554.  As 
such,  SBA  believes  that  this  rule  will 
elicit  no  significant  adverse  comment. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

This  final  rule  is  not  a  "significant" 
regulatory  action  for  purposes  of 
Executive  Order  12866  and  therefore 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 


SBA  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  This  rule  is 
merely  implementing  provisions  of  Pub. 
L.  106-9  and  106-554.  This  rule  does 
not  impose  costs  upon  the  businesses 
that  might  be  affected  by  it.  The  rule 
will  have  no  effect  on  the  amount  or 
dollar  value  of  any  contract  requirement 
or  on  the  niunber  of  requirements 
reserved  for  the  small  business  set-aside 
program.  Therefore,  it  will  not  have  an 
annual  economic  effect  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition  or  the 
United  States  economy. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  Section  3  of  that 
Order. 

For  purposes  of  Executive  Order 
13132.  SBA  has  determined  that  this 
final  rule  will  have  no  federalism 
implications. 

For  the  purpose  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Ch.  35.  SBA 
has  determined  that  this  final  rule 
contains  no  new  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  13CTR  Parts  107  and 
121 

Investment  companies,  Loan 
programs — business.  Reporting  and 
recordkeeping  requirements,  Small 
businesses. 

For  the  reasons  stated  forth  above, 
SBA  amends  13  CFR  parts  107  and  121 
as  follows: 

PART  107— SMALL  BUSINESS  ~ 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  13  CFR 
Part  107  continues  to  read  as  follows: 

Authority:  15  U.S.C.  662,  681  et  seq.,  683. 
687(c),  687b.  687d,  687g  and  687m. 

2.  In  §  107.710,  revise  paragraph  (a)  to 
read  as  follows: 

§  107.71 0    Requirement  to  finance  smaller 
enterprises. 

***** 

(a)  Definition  of  Smaller  Enterprise.  A 
Smaller  Enterprise  means  any  small 
business  concern  that: 


(1)  Both  together  with  its  Affiliates, 
and  by  itself,  meets  the  size  standard  of 
§  121.201  of  this  chapter  at  the  time  of 
Financing  for  the  industry  in  which  it 
is  then  primarily  engaged:  or 

(2)  Together  with  its  affiliates  has  a 
net  worth  of  not  more  than  $6  million 
and  average  net  income  after  Federal 
income  taxes  (excluding  any  carry-over 
losses)  for  the  preceding  two  years  no 
greater  than  $2  million.  If  the  applicant 
is  not  required  by  law  to  pay  Federal 
income  taxes  at  ihe  enterprise  level,  but 
is  required  to  pass  income  through  to  its 
shareholders,  partners,  beneficiaries,  or 
other  equitable  owners,  the  applicant's 
"net  income  after  Federal  income  taxes" 
will  be  its  net  income  reduced  by  an 
amount  computed  as  follows: 

(i)  If  the  applicant  is  not  required  by 
law  to' pay  State  (and  local,  if  any) 
income  taxes  at  the  enterprise  level, 
multiply  its  net  income  by  the  marginal 
State  income  tax  rate  (or  by  the 
combined  State  and  local  income  tax 
rates,  as  applicable)  that  would  have 
applied  if  it  were  a  taxable  corporation. 

(ii)  Multiply  the  applicant's  net 
income,  less  any  deduction  for  State  and 
local  income  taxes  calculated  under 
paragraph  (a)(2)(i)  of  this  section,  by  the 
marginal  Federal  income  tax  rate  that 
would  have  applied  if  the  applicant 
were  a  taxable  corporation. 

(iii)  Add  the  results  obtained  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
section. 


PART  121— SMALL  BUSINESS  SIZE 
REGULATIONS 

1.  The  authority  citatioh  for  13  CFR 
Part  121  continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  634(b)(6). 
637(a),  644(c),  and  662(5). 

2.  In  §  121.201,  revise  the  referenced 
NAICS  Codes  and  size  standards  in  the 
table  "SMALL  BUSINESS  SIZE 
STANDARDS  BY  NAICS  INDUSTRY," 
imder  the  heading  Sector  11 — 
Agriculture,  Forestry,  and  Fishing — 
Subsector  1 1 1 — Crop  Production,  and 
Subsector  112 — Animal  Production,  to 
read  as  follows: 

§  1 21 .201    What  size  standards  has  SBA 
identified  by  North  American  Industry 
Classification  System  codes? 
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Small  Business  Size  Standard  by  NAICS  Industry 


NAICS  code 


Description 
(N.E.C.=not  elsewhere  classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


Sector  11 — Agriculture,  Forestry,  and  Fishing 
Subsector  111— Crop  Production 

Soyt)ean  Farming 

Oilseed  (except  Soybean)  Farming 

Dry  Pea  and  Bean  Farming , 

Wheat  Famfiing  

Com  Farming  

Rice  Farming 

Oilseed  and  Grain  Combination  Farming  

All  Other  Grain  Farming , 

Potato  Farming  

Other  Vegetable  (except  Potato)  and  Melon  Farming  

Orange  Groves  

Citrus  (except  Orange)  Groves 

Apple  Orchards 

Grape  Vineyards  '. 

Strawt>erry  Farming  

Berry  (except  Strawt)erry)  Farming  

Tree  Nut  Farming 

Fruit  and  Tree  Nut  Combination  Farming 

Other  NoTKitrus  Fruit  Farming  

Mushroom  Production 

Ottier  Food  Crops  Grown  Under  Cover  

Nursery  and  Tree  Production  

Floriculture  Production  

Tobacco  Fanning 

Cotton  Farming  

Sugarcane  Farmir)g  

Hay  Farming  ; 

Sugar  Beet  Farming 

Peanut  Farming 

All  Other  Miscellaneous  Crop  Farming 

Subsector  112— Animal  Production 

Beef  Cattle  Ranching  and  Fanning  

Cattle  Feedlots 

Dairy  Cattle  and  Milk  Production  

Hog  and  Pig  Farming 

Chicken  Egg  Production  

Broilers  and  Other  Meat  Type  Chicken  Productnn 

Turkey  Productwn 

Poultry  Hatcheries 

Other  Poultry  Productkxi  

Sheep  Farming  

Goat  Farming  

Finfish  Fanning  and  Fish  IHatcheries 

Shellfish  Farming  

Other  Animal  Aquaculture 

Apiculture 

Horse  and  Other  Equine  Production  

Fur-Bearing  Animal  and  Rabbit  Production 

All  Other  Animal  Production  


111110 
111120 
111130 
111140 
111150 
111160 
111191 
111199 
111211 
111219 
111310 
111320 
111331 
111332 
111333 
111334 
111335 
111336 
111339 
111411 
111419 
111421 
111422 
111910 
111920 
111930 
111940 
111991 
111992 
111998 


112111 
112112 
112120 
112210 
112310 
112320 
112330 
112340 
112390 
112410 
112420 
112511 
112512 
112519 
112910 
112920 
112930 
112990 


$0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 


0.75 
1.50 
0.75 
0.75 
9.00 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 


3.  In  §  121.301,  revise  paragraphs  (h) 
and  (c)  to  read  as  follows: 

§  1 21 .301    What  size  standards  are 
applicable  to  financial  assistance 
programs? 


(b)  For  Development  Company 
programs,  an  applicant  must  meet  one 
of  the  following  standards: 

(1)  The  same  standards  applicable 
under  paragraph  (a)  of  this  section;  or 

(2)  Including  its  affiliates,  tangible  net 
worth  not  in  excess  of  $6  million,  and 
average  net  income  after  Federal  income 


taxes  (excluding  any  cany-over  losses) 
for  the  preceding  two  completed  fiscal 
years  not  in  excess  of  $2  million.  If  the 
applicant  is  not  required  by  law  to  pay 
Federal  income  taxes  at  the  enterprise 
level,  but  is  required  to  pass  income 
through  to  its  shareholders,  partners, 
beneficiaries,  or  other  equitable  owners. 
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the  applicant's  "net  income  after 
Federal  income  taxes"  will  be  its  net 
income  reduced  by  an  amount 
computed  as  follows: 

(i)  If  the  applicant  is  not  required  by 
law  to  pay  State  (and  local,  if  any) 
income  taxes  at  the  enterprise  level, 
multiply  its  net  income  by  the  marginal 
State  income  tax  rate  (or  by  the 
combined  State  and  local  income  tax 
rates,  as  applicable)  that  would  have 
applied  if  it  were  a  taxable  corporation. 

(ii)  Multiply  the  applicant's  net 
income,  less  any  deduction  for  State  and 
local  income  taxes  calculated  under 
paragraph  (b)(2)(i)  of  this  section,  by  the 
marginal  Federal  income  tax  rate  that 
would  have  applied  if  the  applicant 
were  a  taxable  corporation. 

(iii)  Sum  the  results  obtained  in 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this 
section. 

(c)  For  the  Small  Business  Investment 
Company  (SBIC)  program,  an  applicant 
must  meet  one  of  the  following 
standards: 

(1)  The  same  standards  applicable 
under  paragraph  (a)  of  this  section;  or 

(2)  Including  its  affiliates,  tangible  net 
worth  not  in  excess  of  $18  million,  and 
average  net  income  after  Federal  income 
taxes  (excluding  any  carry-over  losses) 
for  the  preceding  two  completed  fiscal 
years  not  in  excess  of  $6  million.  If  the 
applicant  is  not  required  by  law  to  pay 
Federal  income  taxes  at  the  enterprise 
level,  but  is  required  to  pass  income 
through  to  its  shareholders,  partners, 
beneficiaries,  or  other  equitable  owners, 
the  applicant's  "net  income  after 
Federal  income  taxes"  will  be  its  net 
income  reduced  by  an  amoimt 
computed  as  follows: 

(i)  If  the  applicant  is  not  required  by 
law  to  pay  State  (and  local,  if  any) 
income  taxes  at  the  enterprise  level, 
multiply  its  net  income  by  the  marginal 
State  income  tax  rate  (or  by  the 
combined  State  and  local  income  tax 
rates,  as  applicable)  that  would  have 
applied  if  it  were  a  taxable  corporation. 

(ii)  Multiply  the  applicant's  net 
income,  less  any  deduction  for  State  and 
local  income  taxes  calculated  under 
paragraph  (c)(2)(i)  of  this  section,  by  the 
marginal  Federal  income  tax  rate  that 
would  have  applied  if  the  applicant 
were  a  taxable  corporation. 

(iii)  Add  the  results  obtained  in 
paragraphs  (c)(2)(i)  and  (c)(2)(ii)  of  this 
section. 


Dated:May  30.  2001. 
John  Whitmore, 

Acting  Administrator. 

(PR  Doc.  01-14222  Filed  6-6-01;  8:45  am] 

BILLING  CODE  8025-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE167,  Special  Condition  23- 
107-SC] 

Special  Conditions;  Diamond  DA  40; 
Protection  of  Systems  for  High 
intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  to  Diamond  Aircraft  Industries 
GmbH,  N.A.  Otto-Str.  5,  A-2700  Wiener 
Neustadt,  Austria,  for  a  Type  Certificate 
for  the  Model  DA  40  airplane.  This 
airplane  will  have  the  potential  for 
novel  and  unusual  design  features  when 
compared  to  the  state  of  technology 
envisaged  in  the  applicable 
airwordiiness  standards.  The  ciuxent 
design  does  not  include  novel  and 
imusual  design  featines  such  as  the 
installation  of  electronic  flight 
instrument  system  (EFIS)  displays; 
however.  Diamond  Aircraft  Industries 
GmbH  would  like  to  make  the 
applicable  tests  necessary  for  these 
types  of  installations  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airworthiness  standards  applicable 
to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  July  9,  2001. 
Comments  must  be  received  on  or 
before  July  9,  2001. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration  Regional  Counsel.  ACE- 
7,  Attention:  Rules  Docket  Clerk,  Docket 
No.  CE167,  Room  506,  901  Locust, 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE167.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak.  Aerospace  Engineer. 
Standards  Office  (ACE-1 10).  Small 
Airplane  Directorate.  Aircraft 
Certification  Service.  Federal  Aviation 
Administration.  901  Locust.  Room  301. 
Kansas  City.  Missouri  64106;  telephone 
(816)  .329-4123. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
argtunents  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE167."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  May  11.  2000.  Diamond  Aircraft 
hidustries  GmbH.  N.A.  Otto-Str.  5.  A- 
2700  Wiener  Neustadt.  Austria,  made  an 
application  to  the  FAA  for  a  new 
Certificate  for  the  Model  DA  40 
airplane.  The  current  design  does  not 
include  novel  and  unusual  design 
features  such  as  the  installation  of 
electronic  flight  instrument  system 
(EFIS)  displays;  however.  Diamond 
Aircraft  Industries  GmbH  would  like  to 
make  the  applicable  tests  necessary  for 
these  types  of  installations.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
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the  airworthiness  standards  applicable 
to  these  airplanes. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Diamond  Aircraft  Industries  GmbH, 
must  show  that  the  Model  DA  40 
aircraft  meets  the  following  provisions, 
or  the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  Model  DA 
40:  FAR  part  23  effective  February  9, 
1996.  through  Amendment  23-51.  Noise 
Certification — FAR  36  up  to 
Amendment  10,  as  applicable.  Fuel 
Venting  Emissions — SFAR  27  up  to 
Amendment  3,  as  applicable; 
exemptions,  if  any;  and  the  special 
conditions  adopted  by  this  rulemaking 
action. 

Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane, 
special  conditions  are  prescribed  imder 
the  provisions  of  §  21.16. 

Special  conditions  are  normally 
issued  in  accordance  with  §  11.19,  as 
required  by  §  11.38,  and  become  a  part 
of  the  type  certification  basis  in 
accordance  with  §  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

Diamond  Aircraft  Industries  GmbH, 
plans  to  test  the  Model  DA  40  such  that 
it  could  incorporate  certain  novel  and 
unusual  design  features  into  the 
airplane  for  which  the  airworthiness 
standards  do  not  contain  adequate  or 
appropriate  safety  standards  for 
protection  from  the  effects  of  HIRF. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 


systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  tr^smitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIFR.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measiues  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment? 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installetd  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


Frequency 

Field  strength 
(volls  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

50 

50 

50 

100 

50 

50 

100 

100 

50 

100  kHz-500  kHz  

500  kHz-2  MHz 

50 
50 

2  MHz-30  MHz 

100 

30  MHz-70  MHz 

50 

70  MHz-100  MHz 

100  MHz-200  MHz 

200  MHz-400  MHz 

50 
100 
100 

Frequer)cy 

Field  strength 
(volts  per  meter) 

Peak 

Average 

400  MHz-700  MHz 

700  MHz-1  GHz 

700 
700 
2000 
3000 
3000 
1000 
3000 
2000 
600 

50 
100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8GHz-12GHz  

300 

12  GHz-18  GHz  

200 

18GHz-40GHz  

200 

The  field  strengths  are  expressed  in  ternis  of 
peak  root-mean-square  (rms)  values. 

or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  cem  withstand 
a  minimum  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  kHz  to  18  GHz.  When  using  this 
test  to  show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
not-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  siinilar  design  features  for 
redundancy  as  a  means  of  protection 
against  he  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  conciurently. 

Applicability  ^ 

As  discussed  above,  these  special 
conditions  are  applicable  to  Diamond 
Aircraft  Industries  GmbH,  Model  DA  40 
airplane.  Should  Diamond  Aircraft 
Industries  GmbH,  apply  at  a  later  date 
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for  an  amended  type  certificate  to 
modify  the  Model  DA  40  that 
incorporates  novel  or  luiusual  design 
feature,  the  special  conditions  would 
apply  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  featiu^s  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subiects  in  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.17;  and  14  CFR 
11.19  and  11.38. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Diamond  Model 
DA  40  airplane.' 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 


intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Fxmctions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri,  on  May 
23.2001. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[PR  Doc.  01-14233  Filed  6-6-01;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  902 

50  CFR  Part  635 

[Doclwt  No.  010530142-1142-01;  i.D. 
040601J] 

RIN  0648-AP23 

Atlantic  Highly  Migratory  Species 
(HMS);  NOAA  Information  Collection 
Requirements;  Regulatory 
Adjustments 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  NMFS  announces  approval  by 
the  Office  of  Management  and  Budget 
(0MB)  of  a  coUection-of-information 
requirement  contained  in  the  final 
consolidated  regulations  governing  the 
Atlantic  HMS  fisheries.  Accordingly, 
NMFS  amends  the  regulations  and 
makes  effective  the  requirement  that 
vessels  taking  paying  customers  to  fish 
for  Atlantic  timas,  swordfish,  sharks, 
and  billfish  obtain  an  Atlantic  HMS 
Charter/Headboat  permit.  This  final 
rule,  technical  amendment,  also  updates 
the  OMB  table  to  add  this  OMB 
approval,  to  remove  expired  control 
numbers,  and  to  correct  control 
numbers  to  the  appropriate  CFR  part  or 
section.  The  intent  of  this  final  rule  is 
to  inform  the  public  of  the  effective  date 
of  the  Atlantic  HMS  Charter/Headboat 
permit  requirement  and  to  adjust  the 
regulations  accordingly. 


DATES:  Effective  July  1,  2001. 

ADDRESSES:  Any  comments  regarding 
burden-hour  estimates  for  coUection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to 
Christopher  Rogers,  Acting  Chief, 
Highly  Migratory  Species  Management 
Division,  Office  of  Sustainable  Fisheries 
(F/SFl),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3282,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (ATTN:  NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 

McHale  or  Pat  Scida,  978-281-9260. 

SUPPLEMENTARY  INFORMATION:  On  May 
28, 1999,  NMFS  published  a  final  rule 
(64  FR  29090)  to  implement  the  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish  and  Sharks  (HMS  FMP)  and 
Amendment  One  to  the  Fishery 
Management  Plan  for  Atlantic  Billfish 
(Billfish  FMP  Amendment).  One  of  the 
measures  in  the  FMPs  and  the 
implementing  rule  required  vessels  that 
take  paying  customers  fishing  for 
Atlantic  tunas,  swordfish,  sharks,  and 
billfish  to  obtain  an  Atlantic  HMS 
Charter/Headboat  permit  (50  CFR 
635.46(b).  The  final  rule  was  published 
prior  to  OMB's  approval  of  the 
information  collection  requirement  for 
the  charter/headboat  permit.  Therefore, 
the  effective  date  of  this  information 
collection  requirement  was  deferred 
pending  OMB  approval.  On  August  9, 
2000,  OMB  approved  the  information 
collection  associated  with  the  Atlantic 
HMS  Charter/Headboat  permit 
requirement.  As  the  ONffl  approval  was 
issued  during  the  midst  of  the  2000 
fishing  year,  NMFS  did  not  immediately 
make  the  regulation  effective  so  as  to 
avoid  confusion  among  charter/ 
headboat  operators  who  had  already 
been  issued  Atlantic  Tunas  permits  for 
the  2000  fishing  year,  and  to  provide  the 
Agency  time  to  modify  the  automated 
permit  system  to  issue  the  new  type  of 
permits. 

NOAA  codifies  its  OMB  control 
numbers  for  information  collection  at  15 
CFR  part  902.  This  final  rule/technical 
amendment  notifies  the  public  of  the 
OMB  approval  of  this  information 
collection,  codifies  OMB  control 
number  0648-0327  for  50  CFR  635.4(b) 
in  the  table  at  15  CFR  902.1(b),  and 
updates  the  table  at  15  CFR  902.1(b)  to 
remove  expired  control  numbers  and  to 
correct  control  numbers  that  were  not 
associated  with  the  appropriate  CFR 
part  or  section. 
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This  final  rule/technical  amendment 
makes  the  regulations  requiring  the 
Atlantic  HMS  Charter/Headboat  permit 
effective  July  1,  2001.  The  fishing  year 
for  sharks  is  based  on  a  calendar  year. 
It  also  amends  the  regulations  to  reflect 
this  new  requirement  by  removing  or 
replacing  obsolete  regulatory  text  that 
pertains  to  the  Atlantic  Tunas  Charter/ 
Headboat  permit  category. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  luiless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

This  rule  contaius  a  collection-of- 
information  requirement  subject  to  the 
PRA  that  has  been  approved  by  OMB 
under  0648-0327.  The  public  reporting 
burden  for  the  information  collection  for 
an  initial  permit  is  estimated  to  average 
30  minutes  per  response,  and  the  public 
reporting  burden  for  renewal  by 
telephone  or  via  the  internet  is 
estimated  to  average  six  minutes  per 
response.  The  estimated  response  time 
includes  the  time  needed  for  reviewing 
instructions,  searching  existing  data 
soiutes,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  conmients  regarding  these 
reporting  burden  estimates  or  any  other 
aspect  of  the  collectionnaf-information, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Sub|ects 

15  CFR  Part  902 

Reporting  and  recordkeeping 
requirements. 

50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 


Dated:  June  1,2001. 

William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  chapter  IX  and  50 
CFR  Chapter  VI  are  amended  as  follows: 

15  CFR  Chapter  IX 

PART  902— NOAA  INFORMATION 
COLLECTION  REQUIREMENTS  UNDER 
THE  PAPERWORK  REDUCTION  ACT; 
OMB  CONTROL  NUMBERS 

1.  The  authority  citation  for  part  902 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  3501  ef  seq. 

2.  In  §  902.1,  the  table  in  paragraph 
(b)  under  50  CFR  is  amended  by 
removing  the  entries  for  part  635  fi-om 
§  635.4(d)  through  §  635.69(a),  and,  in 
the  right  hand  colunm  in  corresponding 
positions,  the  control  niunbers,  and  by 
adding  in  their  place  the  following 
entries  to  read  as  follows: 

§  902.1    OMB  control  numbers  assigned 
pursuant  to  ttie  Paperworic  Reduction  Act 

***** 

(b)  Display. 


CFR  part  or  section 

where  ttie  information 

collection  requirement 

is  located 


Current  OMB  control 

number  (All  numbers 

begin  with  0648-) 


50  CFR 


635.4(b) 

-0327 

635.4(cl) 

-0327 

635.4(g) 

-0202  and -0205 

635.5<a) 

-0371  and  -0328 

635.5(b) 

-0013  and -0239 

635.5(c) 

-0328 

635.5(d) 

-0323 

635.6 

.  -0373 

635.7(c) 

-0374 

635.26 

-0247 

635.31(b) 

-0216 

635.32 

-0309 

635.33 

-0338 

635.42 

-0040 

635.43 

-0040 

635.44 

-0040 

635.46(b) 

-0363 

635.69(a) 

-0372 

*             • 

*             •             • 

50  CFR  Chapter  VI 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

3.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  et  seq. 

4.  In  §  635.4,  paragraphs  (b)(1),  and 
(d)(1)  through  (d)(3)  are  revised  to  read 
as  follows: 

§  635.4    Permits  and  fees. 


(b)  HMS  Charter/Headboat  Permits. 
(1)  The  owner  of  a  charter  boat  or 
headboat  used  to  fish  for,  take,  retain,  or 
possess  any  Atlantic  HMS  must  obtain 
an  HMS  Charter/Headboat  permit.  A 
vessel  issued  an  Atlantic  HMS  Charter/ 
Headboat  permit,  dmring  such  permit's 
period  of  validity,  shall  not  be  issued  an 
Atlantic  Timas  permit  in  any  category. 
***** 

(d)  Atlantic  Tuiias  vessel  permits.  (1) 
The  owner  of  each  vessel  used  to  fish 
for  or  take  Atlantic  tunas  or  on  which 
Atiantic  tunas  are  retained  or  possessed 
must  obtain,  in  addition  to  any  other 
required  permits,  an  HMS  Charter/ 
Headboat  permit  issued  luider 
paragraph  (b)  of  this  section,  or  an 
Atlantic  Tunas  permit  in  one,  and  only 
one,  of  the  following  categories: 
Angling,  General,  Harpoon,  Longline, 
Piu-se  Seine,  or  Trap. 

(2)  Persons  aboard  a  vessel  with  a 
valid  Atiantic  Timas  vessel  permit  or 
HMS  Charter/Headboat  permit  may  fish 
for,  take,  retain,  or  possess  Atlantic 
tunas,  but  only  in  compliance  with  the 
quotas,  catch  limits,  size  classes,  and 
gear  applicable  to  the  permit  category  of 
the  vessel- from  which  he  or  she  is 
fishing.  Persons  may  sell  Atiantic  timas 
only  if  the  harvesting  vessel  has  a  valid 
permit  in  the  General,  Harpoon, 
Longline,  Piu-ge  Seine,  or  Trap  category 
of  the  Atiantic  tunas  permit  or  a  valid 
HMS  Charter/Headboat  permit.  Persons 
may  not  sell  Atiantic  timas  caught  on 
board  a  vessel  issued  a  permit  in  the 
Angling  category. 
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(3)  Except  for  vessels  with  an  Atlantic 
Tunas  purse  seine  category  permit,  a 
vessel  owner  may  change  the  category  of 
the  vessel's  Atiantic  Tunas  permit  or 
change  between  an  Atlantic  Tunas 
permit  and  the  Atlantic  HMS  Charter/ 
Headboat  permit  no  more  than  once 
each  year  and  only  fit)m  January  1 
through  May  15.  From  May  16  through 


December  31,  the  vessel's  permit  or 
permit  category  may  not  be  changed, 
regardless  of  a  change  in  the  vessel's 
ownership. 


§635.5    [Amended] 

5.  hi  §  635.5,  paragraph  (a)(1)  the 
reference  "§  635.4(c)"  is  removed  and 


replaced  vdth  the  reference  "§  635.4(b)" 

§635.71    [Amended] 

6.  In  §  635.71,  paragraph  (a)(27)  die 
reference  "§  635.4(c)(2)"  is  removed  and 
replaced  with  the  reference  "§  635.4(b)". 
[FR  Doc.  01-14288  Filed  6-1-01;  4:52  pm) 
BILLING  CODE  3510-23-S 


30654 


Proposed  Rules 


Federal  Register 

Vol.  66,  No.  110 
Thursday,  June  7,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Doclcet  No.  FAA-2001-9559;  Airspace 
Docltet  No.  01-AWP-2] 

RIN  2120-AA66 

Proposed  Revision  of  VOR  Federal 
Airway  105  and  Jet  Route  86;  AZ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to  revise 
Federal  Airway  105  {V-105)  and  Jet 
Route  86  {J-86)  in  the  vicinity  of 
Arizona.  Specifically,  the  FAA  is 
proposing  to  revise  V-105  between  the 
Drake  and  Phoenix,  AZ,  Very  High 
Frequency  Omnidirectional  Radio 
Range  and  Tactical  Air  Navigation  Aids 
(VORTAC)  in  order  to  manage  aircraft 
operations  in  the  Phoenix,  AZ,  terminal 
area.  Additionally,  the  FAA  is 
proposing  to  revise  J-86  between 
Winslow,  AZ,  and  Peach  Springs,  AZ,  as 
part  of  the  National  Airspace  Redesign 
effort  and  to  improve  system  efficiency 
in  the  Phoenix,  AZ,  area. 
DATES:  Comments  must  be  received  on 
or  before  July  23,  2001. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2001-9559/ 
Airspace  Docket  No.  Ol-AWP-2,  at  the 
begiiming  of  your  comments. 

You  may  also  submit  comments  on 
the  Internet  at  http://dms.dot.gov.  You 
may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between 
9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  (telephone  1-800- 


647-5527)  is  on  the  plaza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Hawthorne,  CA  90261. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy,  Airspace  and  Rules  Division, 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPlfMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2001-9559/ Airspace 
Docket  No.  Ol-AWP-2."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  commimications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  docimients  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 ,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677.  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(14  CFR)  part  71  to  revise  V-105  and  J- 
86  in  the  vicinity  of  Arizona. 
Specifically,  this  notice  is  proposing  to 
revise  V-105  between  the  Drake  and 
Phoenix,  AZ,  VORTAC  in  order  to 
improve  the  management  of  aircraft 
operations  in  the  Phoenix,  AZ,  terminal 
area.  Although  these  changes  will  result 
in  a  slight  increase  in  distance,  the 
proposed  actions  will  properly  align 
these  routes  to  facilitate  operations  in 
the  Phoenix  Terminal  Area. 
Additionally,  in  this  action  the  FAA  is 
proposing  to  revise  J-86  between 
Winslow,  AZ,  and  Peach  Springs,  AZ,  as 
part  of  the  National  Airspace  Redesign 
effort  and  to  improve  system  efficiency 
in  the  Phoenix,  AZ,  area. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techiiical 
regulations  for  which  ft«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26,  1979);. and  (3)  does  not 
warrant  preparation  of  a  regulatory 
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evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  and  Domestic  VOR  Federal 
airways  are  published  in  paragraphs 
2004  and  6010(a),  respectively,  of  FAA 
Order  7400. 9H  dated  September  1,  2000. 
and  effective  September  16.  2000.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  and  VOR  Federal 
airway  listed  in  this  document  would  be 
published  subsequently  in  the  order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
I     1963  Comp..  p.389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9H, 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  2000,  and 
effective  September  16,  2000,  is 
amended  as  follows: 

Paragraph  2004    Jet  Routes 


1-86  [Revised] 

From  Beatty,  NV;  INT  Beaffy  131°  and 
Boulder  City.  NV  284°  radials;  Boulder  City; 
Peach  Springs.  AZ;  INT  of  Peach  Springs 
091°(076°M)  and  Winslow,  AZ,  301°(287°M) 
radials;  El  Paso,  TX;  Fort  Stockton,  TX; 
I    Juncfion.  TX;  Humble,  TX;  Leeville.  LA;  INT 
Leeville  104°  and  Sarasota,  FL,  286°  radials; 
Sarasota;  INT  Sarasota  103°  and  La  Belle,  FL. 
313°  radials;  La  Belle;  to  Dolphin,  FL. 


Paragraph  601  Of  a)    Domestic  VOR  Federal 
Airways 


V-105  [Revised] 

From  Tucson,  AZ;  INT  Tucson  300°  and 
Stanfield,  AZ  145°  radials;  Stanfield; 
Phoenix.  AZ;  INT  Phoenix  321°(309°M)  and 


Drake,  AZ,  168°(154°M)  radials;  Drake;  25 
miles,  22  miles  85  MSL;  Boulder  City,  NV; 
Las  Vegas,  NV;  INT  Las  Vegas  266°  and 
Beatty.  NV,  142°  radials;  17  miles,  105  MSL; 
Beatty:  105  MSL,  Coaldale,  NV;  82  miles,  110 
MSL;  to  Mustang,  NV. 
***** 

Issued  in  Washington,  DC,  on  May  31. 
2001. 

Reginald  C.  Matthews. 

Manager.  Airspace  and  Rules  Division. 
(FR  Doc.  01-14328  Filed  6-6-01;  8:45  am] 
BILUNG  CODE  4910-13-P  ~ 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 


16  CFR  Part  1115 

Substantial  Product  Hazard  Reports 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  revision  to 

interpretative  rule. 

summary:  Section  15(b)  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2064(b), 
requires  manufacturers,  distributors, 
and  retailers  of  consumer  products  to 
report  potential  product  hazards  to  the 
Commission.  The  Consumer  Product 
Safety  Commission  publishes  a 
proposed  revision  to  its  interpretative 
rule  advising  manufacturers, 
distributors,  and  retailers  how  to 
comply  with  the  requirements  of  section 
15(b).  The  proposed  revision  points  out 
that  information  concerning  products 
manufactured  or  sold  outside  of  the 
United  States  that  may  be  relevant  to  the 
existence  of  potential  defects  and 
hazards  associated  with  products 
distributed  within  the  United  States 
should  be  evaluated  and  may  lead  to  a 
report  under  section  15(b). 
DATES:  Comments  fi-om  the  public  are 
due  no  later  than  July  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Schoem,  Director,  Division  of    . 
Recalls  and  Compliance,  Consiuner 
Product  Safety  Commission. 
Washington,  DC  20207,  telephone — 
(301)  504-0608,  ext.  1365,  fax.— (301) 
504-0359,  E-mail  address— 
mschoem@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
15(b)  of  the  Consumer  Product  Safety 
Act  (CPSA),  15  U.S.C.  2064(b)  requires 
manufacturers,  distributors,  and 
retailers  of  consumer  products  to  report 
potential  product  hazards  to  the 
Commission.  In  1978,  the  Commission 
published  an  interpretative  rule.  16  CFR 
1115,  that  clarified  the  Commission?s 
understanding  of  this  requirement  and 
that  established  policies  and  procedures 


for  filing  such  reports  and  proffering 
remedial  actions  to  the  Commission. 
That  rule  talks  generally  about  the  types 
of  information  a  firm  should  evaluate  in 
considering  whether  to  report,  but  does 
not  specifically  address  information 
about  experience  with  products 
manufactured  or  sold  outside  of  the 
United  States.  Neither  the  statute,  nor 
the  rule  itself,  suggests  that  firms  need 
not  evaluate  such  information  and, 
when  appropriate,  report  to  the 
Commission  under  section  15(b). 

Over  the  past  several  years,  the 
Commission  has  received  section  15(b) 
reports  that  have  included  information 
on  experience  with  products  abroad. 
When  appropriate,  the  agency  has 
initiated  recalls  based  in  whole  or  in 
part  on  that  experience.  In  addition,  the 
Firestone  tire  recall  of  2000  focused 
public  attention  on  the  possible 
relevance  of  information  generated 
abroad  to  the  safety  of  products  used  in 
the  United  States.  Accordingly,  to 
assure  that  firms  who  obtain 
information  generated  abroad  are  aware 
that  they  should  consider  such 
information  in  deciding  whether  there  is 
a  need  to  report  under  section  15(b),  the 
staff  recommended  that  the  Commission 
issue  a  policy  statement  to  this  effect. 
On  January  3,  2001,  the  Commission 
solicited  comments  on  a  proposed 
policy  statement  summarizing  the 
Commission's  position  that,  under 
section  15(b),  information  concerning 
products  sold  outside  of  the  United 
States  may  be  relevant  to  defects  and 
hazards  associated  with  products 
distributed  within  the  United  States. 

On  May  17,  2001,  after  receiving  and 
analyzing  the  comments,  the 
Commission  voted  to  issue  a  final  policy 
stating  that  information  concerning 
products  manufactured  or  sold  outside 
of  the  United  States  which  may  be 
relevant  to  the  existence  of  potential 
defects  and  hazards  associated  with 
products  distributed  within  the  United 
States  should  be  evaluated  and  may  be 
reportable  under  section  15(b).  The 
Commission's  analysis  of  those 
comments  and  the  final  policy 
statement  are  published  elsewhere  in 
this  edition  of  the  Federal  Rmster. 

The  Conunission  believes  that 
members  of  the  public  should  fully 
understand  their  obligations  under  the 
law.  In  the  context  of  the  obligation  to 
evaluate  and,  if  necessary,  to  report 
information  from  outside  the  United 
States  under  section  15(b),  the 
Commission  believes  that  it  can  best 
accomplish  this  objective  by  amending 
the  existing  interpretative  rule  to  reflect 
the  substance  of  the  policy  statement. 
Accordingly,  the  Commission  proposes 
to  amend  the  interpretative  rule  as 
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specified  below.  Although  the 
Commission  previously  accepted  and 
analyzed  public  comment  on  this 
subject  when  it  issued  the  policy 
statement,  the  policy  statement  did  not 
offer  a  specific  amendment  to  the 
interpretative  reporting  rule.  The 
Commission  has,  therefore,  elected  to 
solicit  public  comment  on  the  proposed 
amendment,  even  though,  as  an 
amendment  to  an  interpretative  rule, 
notice  and  comment  is  not  required 
under  the  Administrative  Procedure 
Act.  To  assist  members  of  the  public 
who  wish  to  comment,  the  Commission 
has  included  the  text  of  the  final  policy 
statement  in  this  notice. 

Guidance  Document  on  Reporting 
Information  Under  15  U.S.C.  2064(b) 
About  Potentially  Hazardous  Products 
Manufactured  or  Distributed  Outside 
the  United  States 

Section  15(b)  of  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2064(b),  imposes  specific  reporting 
obligations  on  manufacturers,  importers, 
distributors  and  retailers  of  consumer 
products  distributed  in  commerce.  A 
firm  that  obtains  information  that 
reasonably  supports  the  conclusion  that 
such  a  product: 

•  Fans  to  comply  with  an  applicable 
consumer  product  safety  rule  or  with  a 
voluntary  consumer  product  safety 
standard  upon  which  the  Commission 
has  relied  under  section  9  of  the  CPSA, 

•  Contains  a  defect  that  could  create 
a  substantial  product  hazard  as  defined 
in  section  15(a)(2)  of  the  CPSA,  15 
U.S.C.  2064(a)(2),  or 

•  Creates  an  unreasonable  risk  of 
serious  injury  or  death  must 
immediately  inform  the  Commission 
unless  the  firm  has  actual  knowledge 
that  the  Commission  has  been 
adequately  informed  of  the  failure  to 
comply,  defect,  or  risk. 

The  purpose  of  reporting  is  to  provide 
the  Commission  with  the  information  it 
needs  to  determine  whether  remedial 
action  is  necessary  to  protect  the  public. 
To  accomplish  this  purpose,  section 
15(b)  contemplates  that  the  Commission 
receive,  at  the  earliest  time  possible,  all 
available  information  that  can  assist  it 
in  evaluating  potential  product  hazards. 
For  example,  in  deciding  whether  to 
report  a  potential  product  defect,  the 
law  does  not  limit  the  obligation  to 
report  to  those  cases  in  which  a  firm  has 
finally  determined  that  a  product  in  fact 
contains  a  defect  that  creates  a 
substanticd  product  haziu'd  or  has 
pinpointed  the  exact  cause  of  such  a 
defect.  Rather,  a  firm  must  report  if  it 
obtains  information  which  reasonably 
supports  the  conclusion  that  a  product 
it  manufactures  and/or  distributes 


contains  a  defect  which  could  create 
such  a  hazard  or  that  the  product  creates 
an  imreasonable  risk  of  serious  injury  or 
death.  15  U.S.C.  2064(b)(2)  and  (3);  16 
CFR  1115.4  and  6.  Nothing  in  the 
reporting  requirements  of  the  CPSA  or 
the  Commission's  interpretive 
regulation  at  16  CFR  part  1115  limits 
reporting  to  information  derived  solely 
from  experience  with  products  sold  in 
the  United  States.  The  Commission's 
interpretative  rule  enumerates,  at  16 
CFR  1115.12(f),  examples  of  the 
different  types  of  information  that  a  firm 
should  consider  in  determining  whether 
to  report.  The  regulation  does  not 
exclude  information  from  evaluation 
because  of  its  geographic  source.  The 
Commission  interprets  the  statutory 
reporting  requirements  to  mean  that,  if 
a  firm  obtains  information  that  meets 
the  criteria  for  reporting  listed  above 
and  that  is  relevant  to  a  product  it  sells 
or  distributes  in  the  U.S.,  it  must  report 
that  information  to  the  CPSC,  no  matter 
where  the  information  came  from.  Such 
information  could  include  incidents  or 
experience  with  the  same  or  a 
substantially  similar  product,  or  a 
component  thereof,  sold  in  a  foreign 
country. 

Over  the  past  several  years,  the 
Commission  has  received  reports  under 
section  15(b)  that  have  included 
information  on  experience  with 
products  abroad,  and,  when 
appropriate,  has  initiated  recalls  based 
in  whole  or  in  part  on  that  experience. 
Thus,  a  number  of  companies  already 
view  the  statutory  language  as  the 
Conunission  does.  However,  with  the 
expanding  global  market,  more  firms  are 
obtaining  this  type  of  information,  but 
many  may  be  unfamiliar  with  this 
aspect  of  reporting.  Therefore,  the 
Commission  issues  this  policy  statement 
to  assist  those  firms  in  complying  with 
the  requirements  of  section  15(b)  of  the 
Consumer  Product  Safety  Act. 

Proposed  Effective  Date:  The 
Commission  proposes  that  this  revision 
become  effective  30  days  after  the  date 
of  publication  of  the  revised  final 
intepretative  rule  in  the  Federal 
Register. 

List  of  Subjects  in  16  CFR  Part  1115 

Administrative  practice  and 
procedure.  Business  and  industry. 
Consumer  protection.  Reporting  and 
recordkeeping  requirements. 

In  accordance  with  the  procedures  of 
5  U.S.C.  553  and  under  the  authority  of 
the  Consumer  Product  Safety  Act,  15 
U.S.C.  2051  et  seq.,  the  Commission 
proposes  to  amend  part  1115  of  title  16, 
Chapter  II,  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  1115— SUBSTANTIAL  PRODUCT 
HAZARD  REPORTS 

1.  The  authority  citation  for  part  1115 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2061.  2064.  2065, 
2066(a),  2068,  2070,  2071.  2073,  2076,  2079 
and  2084. 

2.  Section  1115.12(f)  introductory  text 
is  revised  to  read  as  follows: 

§  1 1 1 5.1 2  Information  wtilch  should  be 
reported;  evaluating  substantial  product 
hazards. 

***** 

(f)  Information  which  should  be 
studied  and  evaluated.  Paragraphs  (f)(1) 
through  (7)  of  this  section  are  examples 
of  information  which  a  subject  firm 
should  study  and  evaluate  in  order  to 
determine  whether  it  is  obligated  to 
report  under  section  15(b)  of  the  CPSA. 
Such  information  may  include 
information  about  product  experience, 
performance,  design,  or  manufacture 
outside  the  United  States  that  is  relevant 
to  products  sold  or  distributed  in  the 
United  States.  All  information  should  be 
evaluated  to  determine  whether  it 
suggests  the  existence  of  a 
noncompliance,  a  defect,  or  an 
unreasonable  risk  of  serious  injury  or 
death: 


Dated:  lune  1.2001. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  01-14298  Filed  6-6-01;  8:45  am] 

BILUNG  CODE  63S5-01-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  i 

[INI  35-1  ;FRL-6993-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  15,  2000,  the 
State  of  Indiana  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  to  the  EPA  which  tightens 
Volatile  Organic  Compound  (VOC) 
regulations  for  cold  cleaning  degreasing 
operations  in  Clark,  Floyd,  Lake  and 
Porter  Counties,  which  are 
nonattaiimient  for  ozone.  VOC  combines 
with  oxides  of  nitrogen  in  the 
atmosphere  to  form  ground-level  ozone, 
commonly  known  as  smog.  Exposure  to 
ozone  is  associated  with  a  wide  variety 
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of  himian  health  effects,  agricultural 
crop  loss,  and  damage  to  forests  and 
ecosystems.  The  State  has  included  the 
tightened  cold  cleaning  degreasing 
regulations  in  its  2002,  2005  and  2007 
Rate-Of-Progress  (ROP)  Plans  and  its 
2007  attainment  demonstration  for  Lake 
and  Porter  Counties.  Indiana  expects 
that  the  control  measures  specified  in 
this  SIP  revision  will  reduce  VOC 
emissions  in  Clark,  Floyd,  Lake  and 
Porter  Counties.  EPA  is  proposing  to 
approve  this  SIP  revision  request. 

DATES:  Written  comments  must  be 
received  on  or  before  July  9,  2001. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604. 

Copies  of  this  SIP  revision  request  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
address:  U.S.  Envlroiunental  Protection 
Agency.  Region  5.  Air  and  Radiation 
Division.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (It  is 
recommended  that  you  telephone 
Steven  Rosenthal  at  (312)  886-6052 
before  visiting  the  Region  5  Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Rosenthal,  Air  Programs  Branch 
(AR-18J).  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604, Telephone:  (312)  886-6052,  E- 
Mail:  rosenthal.steven@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  the  terms 
"you"  and  "me"  refer  to  the  reader  of 
this  proposed  rulemaking  and  to  sources 
subject  to  the  State  rule  addressed  by 
this  proposed  rulemaking,  and  the  terms 
"we."  "us,"  or  "our"  refer  to  the  EPA. 

Table  of  Contents 

I.  Background 

A.  What  is  a  State  Implementation  Plan 
(SIP)? 

B.  What  is  the  Federal  approval  process  for 
a  SIP? 

C.  What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

D.  What  is  the  purpose  of  this  cold 
cleaning  degreasing  rule? 

E.  What  are  the  key  milestoneilates  for  this 
rule? 

n.  Evaliiation  of  the  Rule 

A.  What  are  the  basic  components  of  the 
State's  rule? 

B.  Is  this  rule  approvable? 
III.  Proposed  Action 

A.  What  action  is  EPA  proposing  today? 
rV.  Administrative  Requirements 


I.  Background 

A.  What  Is  a  State  Implementation  Plan 
(SIP) 

Section  110  of  the  Clean  Air  Act  (Act 
or  CAA)  requires  states  to  develop  air 
pollution  control  regulations  and 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  the  EPA.  Each 
state  must  submit  the  regulations  and 
emission  control  strategies  to  tlie  EPA 
for  approval  and  promulgation  into  the 
federally  enforceable  SIP. 

Each  federally  approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  points  of  origin.  The 
SIPs  can  be  and  generally  are  extensive, 
containing  many  state  regulations  or 
other  enforceable  dociunents  and 
supporting  information,  such  as 
emission  inventories,  monitoring 
documentation,  and  modeling 
(attainment)  demonstrations. 

B.  What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  federally 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  emission 
control  strategies  consistent  with  state 
and  federal  requirements.  This  process 
generally  includes  public  notice,  public 
hearings,  public  comment  periods,  and 
formal  adoption  by  state-authorized 
rulemaking  bodies. 

Once  a  state  has  adopted  a  riile, 
regulation,  or  emissions  control  strategy 
it  submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  federal  action  on 
the  state  submission.  If  we  receive 
adverse  comments  we  address  them 
prior  to  any  final  federal  action  (we 
generally  address  them  in  a  final 
rulemaking  action).  ^ 

The  EPA  incorporates  into  the 
federally  approved  SIP  all  state 
regulations  and  supporting  information 
it  has  approved  under  section  110  of  the 
Act.  Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
titled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  the  EPA  has  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR,  but  are  "incorporated  by 
reference,"  which  means  that  EPA  has 
approved  a  given  state  regulation  (or 
rule)  with  a  s(>ecific  effective  date. 

C.  What  Does  Federal  Approval  of  a 
State  Regulation  Mean  to  Me? 

Enforcement  of  a  state  regulation 
before  and  after  it  is  incorporated  into 
a  federally  approved  SIP  is  primarily  a 


state  responsibility.  After  the  regulation 
is  federaJly  approved,  however,  the 
CAA  authorizes  the  EPA  to  take 
enforcement  actions  against  violators. 
The  CAA  also  offers  citizens  legal 
recourse  to  address  violations,  as 
provided  in  section  304  of  the  Act. 

D.  What  Is  the  Purpose  of  This  Cold 
Cleaning  Degreasing  Rule? 

SecUon  182(c)(2)(B)  of  the  Act 
requires  any  serious  and  above  ozone 
nonattainment  area  to  achieve  post- 1996 
ROP  redustions  of  3  percent  of  VOC 
1990  baseline  emissions  per  year, 
averaged  over  each  consecutive  3-year 
period,  until  the  area  has  achieved 
attainment  of  the  1-hour  ozone  National 
Ambient  Air  Quality  Standard.  In 
Indiana,  Lake  and  Porter  Counties  are 
classified  as  "severe"  nonattainment  for 
the  1-hour  ozone  standard.  As  such,  the 
Northwest  Indiana  nonattainment  area 
is  subject  to  the  post- 1996  ROP 
requirement. 

The  Act  specifies  under  section 
182(b)(1)(C)  that  emission  reductions 
claimed  under  ROP  plans  must  be 
achieved  through  the  implementation  of 
control  measures  through  revisions  to 
the  SIP,  the  promulgation  of  federal 
rules,  or  the  issuance  of  permits  imder 
Title  V  of  the  Act.  The  state  may  not 
include  as  part  of  its  ROP  reduction 
control  measures  implemented  before 
November  15, 1990. 

Indiana  has  submitted  tightened  cold 
cleaning  degreasing  rules  for  the  control 
of  VOC  as  a  revision  to  the  SIP  for  the 
purpose  of  meeting  post- 1996  ROP 
requirements  for  the  Northwest  Indiana 
ozone  nonattainment  area  and  to  reduce 
VOC  emissions  in  Clark  and  Floyd 
counties.  Cold  cleaning  degreasing  is 
used  to  remove  grease  and  oil  horn 
metal  parts. 

'  E.  What  Are  the  Key  Milestone  Dates  for 
This  Rule? 

Indiana  held  a  public  hearing  on  the 
tightened  rules  on  February  4,  1998,  in 
Indianapolis,  Indiana.  The  Indiana  Air 
Pollution  Control  Board  finally  adopted 
the  rules  on  November  4, 1998.  The  rule 
revisions  became  effective  May  27. 
1999,  and  were  formally  submitted  to 
EPA  on  November  15,  2000,  as  a 
revision  to  the  Indiana  SIP  for  ozone. 

The  November  15.  2000.  submittal 
includes  amendments  to  326  lAC  8-3- 
1  Applicability  and  326  lAC  8-3-8 
Material  Requirements  for  Cold 
Cleaning  Degreasers 

n.  Evaluation  of  the  Rule 

A.  What  Are  the  Basic  Components  of 
the  State's  Rule? 

Indiana  originally  implemented  cold 
cleaning  degreasing  rules,  which  are 
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contained  in  326  lAC  8-3,  as  part  of  its 
Reasonably  Available  Control 
Technology  (RACT)  requirements  for 
VOC  control.  The  November  15,  2000 
SIP  revision  submittal  amends  section 
326  lAC  8-3-1  and  adds  section  326 
lAC  8-3-8.  material  requirements  for 
cold  cleaning  degreasers,  which  tightens 
requirements  for  operators  of  cold 
cleaning  degreasers  and  adds  new 
requirements  for  sellers  of  solvent  for 
use  in  cold  cleaning  degreasing 
operations.  The  rules  are  more  stringent 
because  a  requirement  has  beeli  added 
limiting  the  vapor  pressure  of  the 
.cleaning  solvents  to  1.0  millimeters  of 
mercury  (mm  Hg),  which  is  lower  than 
the  vapor  pressure  of  cleaning  solvents 
that  are  typically  used.  Lowering  the 
vapor  pressure  reduces  the  amoimt  of 
VOC  emissions  generated  from  this 
degreasing  operation. 

As  previously  discussed,  this  SIP 
revision  submittal  is  required  by  the  Act 
to  the  extent  that  Indiana  submitted  the 
nde  to  meet  its  post- 1996  ROP 
requirements.  The  EPA  will  review  the 
rule  and  address  what  emission 
reductions  this  SIP  revision  is  expected 
to  achieve  for  purposes  of  ROP  when  it 
undertakes  rulemaking  action  on 
Indiana's  post- 1996  ROP  plan  for 
Northwest  Indiana. 

To  determine  whether  the  Indiana 
submittal  meets  the  requirements  for  an 
approvable  SDP  revision,  the  EPA 
reviewed  the  rules  for  their  consistency 
with  section  110  and  part  D  of  the  Act. 
A  discussion  of  the  rules  and  EPA's 
evaluation  follows. 

Material  Requirements 

Section  326  lAC  8-3-8  has  been 
added  to  limit  the  vapor  pressure  of 
solvent  used  or  sold  for  use  in  cold 
cleaning  degreasing  operations  in  Clark. 
Floyd,  Lake  and  Porter  Counties. 
Beginning  November  1,  1999,  the  vapor 
pressure  limit  is  2.0  mm  Hg,  or  0.038 
poimds  per  square  inch  (psi)  measured 
at  20  degrees  Celsius  (C)  (68  degrees 
Fahrenheit  (F)).  On  May  1.  2001,  the 
vapor  pressuires  limit  is  tightened  to  1.0 
mm  Hg  (0.019  psi)  measured  at  20 
degrees  C  (68  degrees  F). 

Exemptions 

The  supplier  sale  requirements  in 
Section  326  LAC  8-3-8(c)  do  not  apply 
to  the  sale  of  5  gallons  or  less  of  solvents 
during  any  7  consecutive  days  to  an 
individual  or  business.  This  cutoff  level 
is  only  expected  to  exempt  a  very  small 
amount  of  the  tetal  solvent  sold. 

Section  326  LAC  8-3-8(a)  exempts  the 
cleaning  of  electronic  components  from 
the  vapor  pressure  limits  under  section 
326  LAC  8-3-8(c).  Indiana  has  defined 
"electronic  components"  under  section 


326  LAC  8-3-8(b)  as  all  components  of 
an  electronic  assembly,  including,  but 
not  limited  to,  circuit  board  assemblies, 
printed  wire  assemblies,  printed  circuit 
boards,  soldered  joints,  ground  wires, 
bus  bars,  and  any  other  associated 
electronic  component  manufactiiring 
equipment.  Indiana  added  this 
exemption  because  solvents  limited  to 
1.0  nmiHg  vapor  pressure  do  not 
adequately  clean  certain  types  of 
electronic  equipment. 

Recordkeeping 

Section  326  lAC  8-3-8(d)  requires 
subject  solvent  suppliers  and  users  to 
maintain  documents  which  indicate  the 
solvent's  vapor  pressure  at  the 
prescribed  temperature.  The  marketers 
of  cold  cleaning  solvents  to  users  must 
keep  records  indicating  the  name  and 
address  of  the  solvent  purchaser,  the 
date  of  purchase,  the  type  of  solvent 
purchased,  the  unit  volume  of  the 
solvent,  the  total  voliune  purchased, 
and  the  vapor  pressure  of  the  solvent 
purchased  measured  in  mmHg  at  20 
degrees  C  (68  degrees  F).  Solvent  users 
must  maintain  records  for  each  solvent 
purchase  indicating  the  name  and 
address  of  the  solvent  supplier,  the  date 
of  thfe  solvent  piut:hase.  the  type  of 
solvent  purchased,  and  the  vapor 
pressure  of  solvent  measured  in  mmHg 
at  20  degrees  C  (68  degrees  F).  These 
records  must  be  kept  on-site  for  3  years 
and  be  reasonably  accessible  for  an 
additional  2  years. 

As  discussed  above,  these 
recordkeeping  provisions  require  that 
both  the  sellers  and  users  of  the 
cleaning  solvents  keep  records  of  the 
vapor  pressure.  Material  Safety  Data 
,  Sheets,  which  are  required  by 
Occupational  Health  and  Safety 
reg\ilations  (20  CFR  1918),  must  specify 
the  vapor  pressure  of  the  solvent  (this 
Occupational  Health  and  Safety 
requirement  affects  but  is  not  directly 
referenced  by  Indiana's  rule).  In  its 
response  to  a  comment  on 
recordkeeping  Indiana  stated  (in  the 
September  1. 1997,  Indiana  register): 
"To  fulfill  the  recordkeeping 
requirements  of  this  rule  the  user  of  a 
cold  cleaning  degreaser  would  need  to 
maintain  a  Material  Safety  Data  Sheet 
and  a  sales  receipt."  These  record 
requirements  provide  a  sufficient  basis 
to  enforce  the  applicable  rules. 

B.  Is  This  Rule  Approvable? 

This  rule  change  requires  the 'use  of 
cleaning  solvents  with  a  lower  vapor 
pressiu'e  than  what  is  typically  used. 
This  makes  the  rule  more  stringent, 
because  the  lower  the  vapor  pressiue 
the  less  VOC  emissions  are  generated. 


These  rule  revisions  are,  therefore, 
approvable. 

in.  Proposed  Action 

A.  What  Action  Is  EPA  Proposing 
Today? 

The  EPA  is  proposing  to  approve 
Indiana's  tightened  cold  cleaning 
degreasing  rules  for  Clark,  Floyd.  Lake 
and  Porter  Counties. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  'This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  This  proposed 
rule  also  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
proposes  to  approve  a  state  nde 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
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for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996).  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Volatile  organic 
compounds,  Ozone. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  30.  2001. 
Norman  Neider^ang, 
Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  01-14377  Filed  &-6-^)l:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

48  CFR  Parts  801 ,  806, 812.  837,  852, 
and  873 

RIN  2900-AI71 

VA  Acquisition  Regulation:  Simplified 
Acquisition  Procedures  for  Health- 
Care  Resources 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Withdrawal  of  proposed  rule 
and  promulgation  of  a  new  proposed 
rule. 

SUMMARY:  This  document  withdraws  the 
proposed  rule  concerning  simplified 
acquisition  procedures  for  health-care 
resources  published  in  the  Federal 
Register  on  November  9, 1998,  and 
promulgates  a  new  proposed  rule 


concerning  simplified  acquisition 
procedures  for  health-care  resoiut:es. 
This  new  proposed  rule  document 
would  amend  the  Department  of 
Veterans  Affairs  Acquisition  Regulation 
(VAAR)  to  estabhsh  simplified 
procedures  for  the  competitive 
acquisition  of  health-care  resources, 
consisting  of  commercial  services  or  the 
use  of  medical  equipment  or  space, 
pursuant  to  38  U.S.C.  8151-8153.  Public 
Law  104-262,  the  Veterans'  Health  Care 
Eligibility  Reform  Act  of  1996, 
authorized  VA  to  prescribe  simplified 
procedures  for  the  prociu"ement  of 
health-care  resources.  This  proposed 
rule  prescribes  those  procedures. 
DATES:  Comments  on  this  proposed  rule 
should  be  submitted  on  or  before 
August  6,  2001  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director.  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs.  810 
Vermont  Avenue.  NW..  Room  1154. 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  "OGCRegulations@mail.va.gov". 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AI71."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Foley,  (202)  273-9225,  Office  of 
the  General  Counsel,  Professional  Staff 
Group  V;  or  Don  Kaliher,  (202)  273- 
8819,  Acquisition  Resources  Service, 
Office  of  Acquisition  and  Materiel 
Management.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW.. 
Washington,  DC  20420. 
SUPPLEMENTARY  INFORMATION:  On 
November  9.  1998.  we  published  in  the 
Federal  Register  (63  FR  60256)  a 
proposed  rule  to  amend  the  Department 
of  Veterans  Affairs  Acquisition 
Regulation  (VAAR).  pursuant  to  38 
U.S.C.  8151-8153.  to  establish 
simplified  procedures  for  the 
competitive  acquisition  of  health-care 
resources  consisting  of  commercial 
services  or  the  use  of  medical 
equipment  or  space.  This  document 
withdraws  the  proposed  rule  of 
November  9. 1998.  In  its  place,  we  are 
promulgating  a  new  proposed  rule 
concerning  the  same  subject  matter.  The 
new  proposed  rule  is  changed  from  the 
withdrawn  proposed  rule  as  explained 
below.  Also,  this  document  addresses 
the  public  comments  that  we  received 
in  response  to  the  withdrawn  proposed 
rule.  Comments  were  solicited 


concerning  the  November  9,  1998. 
proposal  for  60  days,  ending  January  9, 
1999. 

Based  on  the  public  comments 
received,  we  have  determined  that  a 
revised  proposed  rule  is  necessary  h) 
more  fully  address  the  potential  impact 
of  the  proposed  rule  on  small  business. 
In  this  regard,  we  have  added  an  initial 
regulatory  flexibility  analysis. 

Currently,  the  acquisition  of  health- 
care resources  that  consist  of 
commercial  services  or  the  use  of 
medical  equipment  or  space  is  governed 
by  the  VAAR  and  the  Federal 
Acquisition  Regulation  (FAR).  Statutory 
provisions  at  38  U.S.C.  8153  (Pub.  L. 
104-262)  specifically  authorize  the 
■Secretary  of  Veterans  Affairs,  after 
consultation  with  the  Administrator  for 
Federal  Procurement  Policy,  to  establish 
simplified  procediu^s  for  the 
competitive  procurement  of  such 
health-care  resources.  VA  has  consulted 
with  the  Administrator  for  Federal 
Procurement  Policy  and  VA  proposes  to 
establish  simplified  procedures  as  set 
forth  in  this  document.  These  proposed 
simplified  procedures  are  applicable 
only  to  acquisitions  conducted  by  the 
Veterans  Health  Administration  (VHA), 
one  of  three  administrations  that 
comprise  the  Department  of  Veterans 
Affairs. 

Under  the  provisions  of  Pub.  L.  104- 
262.  procurements  under  the  simplified 
procedures  may  be  conducted  "without 
regard  to  any  law  or  regulation  that 
would  otherwise  require  the  use  of 
competitive  procedures."  Accordingly, 
the  competitive  procedures  of  any  laws 
and  regulations  (including  the 
competitive  procedures  of  FAR  and 
VAAR  and  their  underlying  laws)  would 
be  superseded  by  the  simplified 
procedures.  However,  under  the 
provisions  of  Pub,  L,  104-262,  with 
certain  exceptions,  the  simplified 
procedures  are  required  to  "permit  all 
responsible  sources,  as  appropriate,  to 
submit  a  bid,  proposal,  or  quotation  (as 
appropriate)  for  the  resources  to  be 
procured  and  provide  for  the 
consideration  by  the  Department  of 
bids,  proposals,  or  quotations  so 
submitted.  "  This  allows  VA  to  limit 
competition  to  the  extent  it  determines 
reasonable  for  the  circumstances  of  each 
particular  acquisition.  Consistent  with 
the  principles  set  forth  above,  this 
document  proposes  to  establish  a  new 
VAAR  Part  873  setting  forth  such 
simplified  procedures. 

Under  the  provisions  of  38  U.S.C. 
8153,  health-care  resources  consisting  of 
commercial  services,  the  use  of  medical 
equipment  or  space,  or  research, 
acquired  from  an  institution  affiliated 
with  VA  in  accordance  with  38  U.S.C. 
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7302.  including  medical  practice  groups 
and  other  approved  entities  associated 
with  affiliated  institutions  (entities  will 
be  approved  if  determined  legally  to  be 
associated  with  affiliated  institutions), 
blood  banks,  organ  banks,  or  research 
centers,  may  be  procured  without  regard 
to  any  law  or  regulation  that  would 
otherwise  require  the  use  of  competitive 
procedures.  The  provisions  at  new 
VAAR  873.104  contain  a  statement 
explaining  this  sole  source  acquisition 
authority.  This  authority,  which  is  in 
accordance  with  statute,  is  not 
dependent  upon  this  rulemaking. 

This  rule  applies  only  to  the 
acquisition  of  health-care  resources  that 
are  commercial  services  or  the  use  of 
medical  equipment  or  space.  Thus,  the 
proposed  rule  would  apply  only  to 
acquisitions  conducted  by  VHA  in 
support  of  the  medical  care  programs  of 
VA.  It  would  not  apply  to  acquisitions 
of  commercial  services  conducted  by 
the  Veterans  Benefits  Administration  or 
the  National  Cemetery  Administration. 
The  following  discussions  only  apply  to 
VHA  acquisitions  of  health-care 
resources.    - 

Proposed  section  873.101,  Policy, 
would  provide  that  the  procedures  set 
forth  in  Part  873  would  apply  to  the 
acquisition  of  health-care  resources 
consisting  of  commercial  services  or  the 
use  of  medical  equipment  or  space. 
These  procedures  would  be  used  in 
conjunction  with  FAR,  but  VAAR  Part 
873  would  take  precedence  over  FAR 
and  other  parts  of  VAAR.  Currently, 
VAAR  implements  and  supplements 
FAR.  However,  Pub.  L.  104-262  grants 
VA  authority  to  procure  health-care 
resoiuces  consisting  of  commercial 
services  or  the  use  of  medical 
equipment  or  space  "without  regard  to 
any  other  law  or  regulation  that  would 
require  the  use  of  competitive 
procedures*   *   *."  Therefore,  it  is 
necessary  to  have  Part  873  of  VAAR  take 
precedence  over  FAR  and  any  other  part 
of  VAAR. 

Proposed  section  873.102  would  add 
definitions  for  "commercial  service," 
"health-care  providers,"  and  "health- 
care resource."  These  definitions  restate 
provisions  of  38  U.S.C.  8152  and  8153. 
Previously,  because  of  limitations  under 
38  U.S.C.  8153  which  were  in  effect 
prior  to  Pub.  L.  104-262,  procurements 
under  the  authority  of  38  U.S.C.  8153 
were  limited  to  "specialized  medical 
resources."  Consistent  with  the  new 
definitions,  the  simplified  procedures 
are  more  expansive  and  would  govern 
procurements  of  all  commercial  services 
or  the  use  of  medical  equipment  or 
space,  not  just  those  that  are  considered 
to  be  "specialized  medical  resources." 


FAR  8.001(a)(2)  sets  forth  four  levels 
of  priority  for  the  acquisition  of 
services.  These  are.  in  descending  order 
of  priority,  (i)  services  available  horn 
the  Committee  for  Purchase  from  People 
who  are  Blind  or  Severely  Disabled;  (ii) 
mandatory  Federal  Supply  Schedules 
(FSS);  (iii)  optional  use  FSS;  and  (iv) 
Federal  Prison  Industries,  Inc.,  or 
commercial  sources  (including 
educational  and  non-profit  institutions). 
Proposed  section  873.103  would  exempt 
acquisitions  under  this  proposed  rule 
from  the  provisions  of  FAR  8.001(a)(2) 
regarding  the  lowest  three  levels  of 
priority.  For  VA,  there  are  no  longer  any 
mandatory  use  FSS  (the  highest  level  of 
priority  of  the  three  levels  proposed  for 
elimination),  so  elimination  of  this 
priority  level  has  no  impact.  As  to4he 
second  level,  optional  use  FSS,  even 
without  the  priority  levels,  VA 
contracting  officers  would  still  be  able 
to  place  delivery  orders  against  optional 
use  FSS  contracts  in  accordance  with 
FAR  8.404  without  seeking  competition. 
However,  they  would  not  be  required  to 
do  so  by  the  list  of  priority  sources. 
Under  the  proposed  rule,  it  would  be  at 
the  contracting  officer's  discretion 
whether  or  not  to  issue  a  delivery  order 
against  an  optional  use  FSS  contract  or 
to  seek  competition.  This  is  necessary  to 
ensure  thatVA  has  maximum  flexibility 
to  seek  the  highest  quality  services 
available,  either  from  optional  use  FSS 
contractors  or  through  a  competitive 
acquisition.  If  the  contracting  officer 
does  seek  competition,  contractors 
formerly  at  the  lowest  level  of  priority 
(i.e.,  commercial  sources)  would  then  be 
able  to  compete  for  those  services.  It  is 
not  proposed  to  affect  the  priority  status 
for  the  acquisition  of  services  available 
from  the  Committee  for  Purchase  from 
People  who  are  Blind  or  Severely 
Disabled,  as  required  by  the  Javits- 
Wagner-O'Day  (JWOD)  Act.  JWOD  Act 
programs  offer  a  valuable  source  of 
services  for  VA  and  have  proven  to  be 
highly  beneficial  for  both  VA  and 
program  participants.  The  JWOD  Act 
programs  support  VA's  and  other 
Federal  Government  agencies' 
procurement  needs  and  generate 
employment  and  training  opportunities 
for  people  who  are  blind  or  have  other 
severe  disabilities.  It  is  in  the  best 
interest  of  the  Government  to  continue 
to  support  these  valuable  programs. 

Proposed  section  873.104,  paragraphs 
(a)  and  (b),  would  restate  the  authority 
provided  in  the  Act  to  acquire  health- 
care resources  that  are  commercial 
services  or  the  use  of  medical 
equipment  or  space  from  entities 
affiliated  with  VA,  in  accordance  with 
38  U.S.C.  7302,  or  approved  entities 


associated  with  an  affiliate  (entities  will 
be  approved  if  determined  legally  to  be 
associated  with  affiliated  institutions), 
on  a  sole  source  basis  without  public 
notice  and  without  further  justification. 
Proposed  section  873.104,  paragraph  (c), 
would  provide  that,  on  VA  acquisitions 
of  commercial  services  or  the  use  of 
medical  equipment  or  space  from  other 
sources,  contracting  officers  would  be 
required  to  seek  competition  to  the 
maximum  extent  practicable.  This  is 
consistent  with  provisions  of  the  Act, 
which  provide  that  procurements  may 
be  conducted  without  regard  to  any  law 
or  regulation  that  would  otherwise 
require  use  of  competitive  procedures. 
Competition  to  the  maximum  extent 
practicable  is  required  to  ensure  that 
VA's  acquisitions  of  commercial 
services  or  the  use  of  medical 
equipment  or  space  are  conducted  in  an 
efficient  and  expeditious  maimer. 
Proposed  section  873.104,  paragraph 
(d),  restates  the  requirements  of  the  Act 
that  sole  source  acquisitions  from 
sources  other  than  affiliates  or  approved 
associates  of  affiliates  (entities  will  be 
approved  if  determined  legally  to  be 
associated  with  affiliated  institutions) 
be  justified  and  approved. 

Proposed  section  873.105  would 
reiterate  the  importance  of  acquisition 
planning.  The  section  would  impose  a 
requirement  to  form  an  acquisition  team 
for  high  dollar  value  acquisitions 
(acquisitions  exceeding  $100,000).  The 
teain  would  be  required  to  assure  that 
the  acquisition  is  properly  coordinated 
and  managed  and  to  conduct  market 
research.  To  promote  streamlining,  the 
section  would  authorize  the  use  of  a 
simplified  process  for  documenting  the 
acquisition  plan.  Under  this  process^ 
contracting  officers  would  obtain 
approval  of  and  document  the 
acquisition  approach  through  the 
conduct  of  an  acquisition  strategy 
meeting  in  lieu  of  a  written  acquisition 
plan.  These  changes  are  necessary  to 
ensure  that  high  dollar  value 
acquisitions  are  properly  planned  and 
coordinated,  while  still  providing  a 
streamlined  process  for  documenting 
the  contract  file. 

Proposed  section  873.106  would 
exempt  VA  acquisitions  of  health-care 
resources  that  are  commercial  services 
or  the  use  of  medical  equipment  or 
space  from  most  of  the  meu-ket  research 
requirements  of  FAR  Part  10  but  would 
provide  optional  market  research 
techniques  tailored  specifically  for  use 
in  acquiring  commercial  services  or  the 
use  of  medical  equipment  or  space.  This 
change  is  necessary  to  simplify  market 
research  while  ensuring  that  contracting 
officers  have  a  full  range  of  techniques 
available  specifically  tailored  for  use  in 
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conducting  market  research  when 
acquiring  commercial  services  or  the 
use  of  medical  equipment  or  space. 

Proposed  paragraph  (a)  of  section 
873.107  would  require  the  contracting 
officer  to  set  aside  acquisitions  of 
health-care  resources  for  small  business 
concerns  if,  through  market  research, 
the  contracting  officer  determines  that 
there  is  a  reasonable  expectation  that 
reasonably  priced  offers  would  be 
received  from  two  or  more  responsible 
small  business  concerns.  This  proposed 
section  would  also  provide  additional 
authority,  over  and  above  that  found  at 
FAR  19.502,  for  waiving  the 
requirement  for  small  business  set- 
asides.  FAR  19.502  currently  provides 
that  contracting  officers  can  elect  to  not 
set  aside  a  procurement  if,  generally,  the 
contracting  officer  determines  that  there 
is  not  a  reasonable  expectation  of 
obtaining  offers  from  two  or  more 
responsible  small  business  concerns  at 
fair  market  prices.  In  addition  to  that 
authority  in  FAR,  under  this  proposed 
rule,  the  head  of  the  contracting  activity 
would  have  the  authority  to  approve  a 
waiver  from  the  requirement  to  set  aside 
a  procurement  of  health-care  resources, 
based  on  a  determination  that  it  is  in  the 
best  interest  of  the  Government.  This 
provision  is  necessary  to  ensure  that  VA 
can  procure  health-care  resources 
consisting  of  commercial  services  or  the 
use  of  medical  equipment  or  space  from 
the  highest  quality  sources  while  still 
supporting  small  business  concerns  to 
the  maximum  practicable  extent. 

The  rule  would  make  certain  changes 
to  the  administration  of  VA's  small 
business  program  as  it  applies  to  the 
acquisition  of  health-care  resources  to 
reflect  the  fast-moving  health-care 
market.  For  example,  proposed 
paragraph  (b)  of  section  873.107  would 
establish  a  streamlined  process  for 
handling  disagreements  between  VA 
and  the  Small  Business  Administration 
regarding  whether  a  procurement 
should  be  set  aside  for  small  business. 
These  streamlined  procedures  would 
not  alter  VA's  ongoing  commitment  to 
small  business  participation  in  its 
acqviisitions  of  health-care  resources. 
Nor  would  they  affect  efforts  to  mitigate 
any  potential  negative  impacts  of 
contract  consoUdations  on  small 
businesses'  ability  to  secure  work.  VA's 
Office  of  Small  and  Disadvantaged 
Business  Utilization  and  Office  of 
Acquisition  and  Materiel  Management 
would  jointly  monitor  the  impact  of  the 
new  procedures  on  small  business 
participation  to  ensure  opportunities  are 
available  for  competitive  small 
businesses. 

Paragraph  (c)  of  section  873.107 
restates  VA's  intent  to  follow  the  FAR 


regarding  the  SBA  8(a)  program. 
Paragraph  (d)  provides  that  VA's  Office 
of  Small  and  Disadvantaged  Business 
Utilization  and  SBA's  Office  of 
Industrial  Assistance  shall  serve  as 
ombudsmen  to  assist  VA  contracting 
officers  on  any  issues  relating  to 
Certificates  of  Competency. 

FAR  Part  5  currently  requires,  with 
certain  exceptions,  that  an  acquisition 
with  a  value  exceeding  $25,000  be 
synopsized  in  the  Govemmentwide 
point  of  entry  (GPE)  (and,  until  January 
1,  2002,  in  the  Commerce  Business 
Daily  (CBD))  for  specified  periods  of 
time  and  states  what  must  be  included 
in  the  announcement.  Proposed  section 
873.108  would: -exempt  VA  acquisitions 
of  health-care  resources  consisting  of 
commercial  services  or  the  use  of 
medical  equipment  or  space  below 
$100,000  from  this  requirement:  modify 
the  requirement  for  publication  of 
acquisitions  above  $100,000  to  only 
require  public  announcement,  utilizing 
a  mediiun  designed  to  obtain 
competition  to  the  maximum  extent 
practicable;  set  the  time  requirements 
for  announcement  to  be  a  "reasonable 
time";  and  modify  what  must  be 
included  in  the  announcement.  The 
medium  to  be  used  for  announcements 
could  be  the  GPE  (FedBizOpps,  http:// 
www.fedbizopps.gov)  or  any  other 
means,  as  appropriate,  dep>ending  on  the 
complexity  of  the  acquisition.  38  U.S.C. 
8153  authorizes  VA  to  conduct 
p«xmrements  for  health-care  resources 
that  are  commercial  services  or  the  use 
of  medical  eqmpment  or  space  without 
regard  to  any  law  or  regulation  that 
would  otherwise  require  the  use  of 
competitive  procedures.  In  accordance 
with  that  authority,  this  section  also 
proposes  to  exempt  acquisitions  from 
affiliates  and  entities  associated  with 
affiliates  and  sole  source  acquisitions  of 
medical  services  from  other  sources 
from  the  requirement  for  publication  of 
notice  in  the  GPE.  These  provisions 
would  streamline  and  simplify  VA's 
acquisitions  of  commercial  services  or 
the  use  of  medical  eauipment  or  space. 

Proposed  paragraphs  (a)  and  (b)  of 
section  873.109  would  emphasize  that 
the  contracting  officer  (rather  than  the 
team)  is  the  selecting  official  and  would 
provide  guidance  to  contracting  officers 
on  statements  of  work  and 
specifications.  FAR  requires  certain 
documentation  in  contract  files. 
Proposed  paragraph  (c)  would  provide 
simplified  documentation  requirements 
to  be  used  in  lieu  of  the  FAR 
requfrements.  FAR  requfres  specific 
time  frames  for  aimouncing  solicitations 
and  procurement  opportunities  to  the 
public  and  provides,  for  commercial 
solicitations,  that  bids  or  proposals 


received  late  shall  not  be  considered. 
The  FAR  does  not  specifically  address 
late  quotations.  Proposed  paragraph 
(d)(1)  would  replace  FAR 
aimouncement  time  requirements  with  a 
"reasonable"  time  requirement  and 
paragraph  (d)(2)  would  allow  the 
contracting  officer  to  accept  late 
quotations  or  proposals  if  late  receipt  is 
determined  by  the  contracting  officer  to 
be  in  the  best  interest  of  the 
Government.  Late  bids  received  in 
response  to  an  invitation  for  bid  (IFB) 
would  not  be  considered  and  the  FAR 
provisions  regarding  late  bids  would 
still  apply.  FAR  provides  certain 
minimimi  requirements  that  a 
contracting  officer  must  meet  before  a 
solicitation  may  be  canceled.  Proposed 
paragraph  (e)  would  exempt  VA 
acquisitions  of  health-care  resources 
that  are  commercial  services  or  the  use 
of  medical  equipment  or  space  from 
those  minimum  requirements  and 
would  provide  that  a  contracting  officer 
could  cancel  a  solicitation  if 
cancellation  is  determined  to  be  in  the 
best  interest  of  the  Government.  All  of 
these  changes  are  proposed  for  the 
purpose  of  streamlining  and  simplifying 
VA's  acquisitions  of  commercial 
services  or  the  use  of  medical 
equipment  or  space. 

Proposed  section  873.110,  paragraphs 
(a)  through  (e),  would  provide  guidance 
to  contracting  officers  on  when  to  use 
the  provisions  and  clauses  in  Part  852 
of  VAAR  in  VA  acquisitions  of  health- 
care resoiuces  that  are  commercial 
services  or  the  use  of  medical 
equipment  or  space.  Paragraph  (f)  would 
propose  to  require  use  of  FAR  clause 
52.207-3,  Right  of  First  Refusal,  and  the 
VAAR  clause  at  852.207-70,  Report  of 
employment  under  commercial 
activities,  in  a  solicitation  in  which 
current  VA  employees  might  be 
displaced  as  a  result  of  contract  award. 
The  FAR  clause  ensures  that  those 
employees  have  a  right  of  first  refusal  to 
any  employment  openings  created  with 
the  contractor  as  a  result  of  the  contract 
award.  The  VAAR  clause  requires  the 
contractor  to  report  employment 
openings  and  progress  in  hiring  former 
VA  employees.  These  requirements  are 
necessary  to  protect  VA  employees  and 
to  reduce  the  cost  of  contract  award  by 
reducing  or  avoiding  unemployment 
compensation  costs. 

FAR  places  certain  restrictions  on 
when  each  type  of  acquisition 
procedure  can  be  used.  For  instance,  a 
request  for  quotation  (RFQ)  can  be  used 
to  solicit  quotations  for  non-commercial 
service  acquisitions  costing  up  to 
$100,000  and,  until  January  1,  2002,  for 
commercial  service  acquisitions  costing 
up  to  $5  million.  Proposed  section 
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873.111  would  allow  use  of  the  RFQ 
process  for  any  acquisition  of 
commercial  services  or  the  use  of 
medical  equipment  or  space  conducted 
under  this  VAAR  part,  regardless  of 
dollar  value.  This  change  is  necessary  to 
simplify  VA's  acquisition  of  commercial 
services  or  the  use  of  medical 
equipment  or  space  and  to  provide 
maximum  flexibility  to  contracting 
officers. 

Until  January  1,  2002,  FAR  requires 
the  use  of  full  and  open  competition  for 
commercial  service  acquisitions 
exceeding  $5  million  unless  other 
statutory  authority  exists  to  limit 
competition.  If  this  authority  is  not 
extended,  after  January  1,  2002,  the  FAR 
requirement  to  use  full  and  open 
competition  will  apply  to  such 
acquisitions  exceeding  $100,000. 
Paragraph  {a)(l)  of  section  873.111 
would  provide,  for  VA  acquisitions  of 
health-care  resources  that  are 
commercial  services  or  the  use  of 
medical  equipment  or  space,  that 
competition  to  the  maximum  extent 
practicable  may  be  used  in  lieu  of  full 
and  open  competition,  regardless  of  the 
dollar  value  of  the  acquisition.  Proposed 
paragraph  (a)(2)  would  exempt  VA 
acquisitions  of  commercial  services  or 
the  use  of  medical  equipment  or  space 
from  any  dollar  value  restrictions  in 
FAR  on  the  use  of  RFQs,  allowing  VA 
to  use  the  RFQ  process  for  all 
acquisitions  of  health-care  resources 
that  are  commercial  services  or  the  use 
of  medical  equipment  or  space, 
regardless  of  the  dollar  value  of  the 
procurement.  These  changes  are 
necessary  to  simplify  smd  streamline 
VA's  acquisition  of  commercial  services 
or  the  use  of  medical  equipment  or 
space  by  allowing  use  of  the  RFQ 
process  in  any  circumstance. 

Proposed  paragraph  (b)  of  section 
873.111  is  advisory  only  and  would 
provide  that  the  procedures  of  FAR  Part 
14  would  continue  to  be  used  for  VA 
sealed  bid  acquisitions  of  commercial 
services  or  the  use  of  medical 
equipment  or  space.  Proposed 
paragraph  (c)  of  section  873.111  would 
provide  that  the  negotiation  procedures 
of  FAR  Parts  12,  13,  and  15  would  be 
used  for  negotiated  acquisitions  of 
commercial  services  or  the  use  of 
medical  equipment  or  space,  except  as 
modified  in  VAAR  Part  873.  This 
paragraph  is  also  advisory. 

Proposed  paragraph  (d)  of  section 
873.111  would  provide  an  alternative 
negotiation  procedure  using  a 
multiphase  negotiation  technique.  This 
would  supersede  current  FAR 
provisions  for  an  advisory  multi-step 
process  that  does  not  allow  the 
Government  to  exclude  offerors  that  are 


unlikely  to  be  viable  competitors. 
Multiphase  acquisitions  may  be 
appropriate  when  the  submission  of  full 
proposals  at  the  beginning  of  an 
acquisition  would  be  burdensome  for 
offerors  to  prepare  and  for  Government 
personnel  to  evaluate.  Under  a 
multiphase  acquisition,  VA  would  seek 
limited  information  with  vendors'  first 
submissions,  make  one  or  more  down- 
selects  based  on  the  initial  information, 
and  request  full  proposals  only  from  the 
offerors  remaining.  This  technique 
would  ensure  that  only  those  firms  most 
likely  to  receive  awards  would  be 
required  to  expend  the  time  and  effort 
to  prepare  a  full  proposal.  It  would 
simplify  and  streamline  the  acquisition 
process  and  would  save  both  vendors 
and  the  Government  time  and  money. 
"    Proposed  paragraph  (e)  of  section 
873.111  would  provide  two  additional 
alternative  negotiation  techniques  for 
use  by  VA  in  acquiring  commercial 
services  or  the  use  of  medical 
equipment  or  space  under  this  proposed 
rule.  The  first  technique  would  allow 
the  contracting  officer  to  indicate  to  all 
offerors,  or  to  one  or  more  offerors,  a 
price,  contract  term  or  condition, 
conunercially  available  feature,  or  other 
requirement  that  the  offeror  or  offerors 
will  have  to  improve  upon  or  meet,  as 
appropriate,  in  order  to  remain 
competitive.  The  second  technique 
would  allow  contracting  officers  to  post 
prices  received  on  offers  electronicailly 
or  otherwise,  without  disclosing  the 
identity  of  the  offerors,  and  allow 
offerors  to  revise  their  prices  based  on 
the  posted  information.  These 
procedures  are  necessary  to  assist 
contracting  officers  in  procuring  the 
highest  quality  health-care  services  at 
best  value  prices. 

Proposea  section  873.112  addresses 
the  selection  of  evaluation  requirements 
that  VA  contracting  officers  must  place 
in  solicitations  to  be  issued  under  this 
proposed  rule.  This  proposed  section 
would  allow  contracting  officers  the 
flexibility  to  feshion  their  own 
acquisition-specific  evaluation  scheme 
with  whatever  information  they  deem  to 
be  in  the  best  interest  of  the 
Government.  However,  this  proposed 
section  retains  the  requirement  from 
FAR  that  price  or  cost  to  the 
Government  must  be  included  in  any 
evaluation  and  that  past  performance 
must  be  evaluated  in  acquisitions 
exceeding  the  simplified  acquisition 
threshold  (SAT)  (currently  $100,000). 
As  is  currently  set  forth  in  the  FAR,  the 
contracting  officer  would  be  required, 
when  not  using  past  performance  as  an 
evaluation  factor,  to  document  the 
reasons  why  past  performance  is  not 
being  considered. 


Proposed  section  873.113  sets  forth  a 
new  standard  for  exchanges  with 
offerors  in  negotiated  acquisitions. 
Currently,  under  FAR,  any  contact  with 
a  vendor  about  the  vendor's  proposal 
that  goes  to  the  substance  of  the  offer 
constitutes  "discussions."  This  causes  a 
set  of  rules  to  go  into  effect,  including 
a  requirement  that  the  Govenunent  hold 
"discussions"  with  every  offeror,  even  if 
there  is  no  need  for  discussions  with 
those  other  offerors.  Less  important 
contact  is  referred  to  as  "clarification" 
under  existing  FAR  rules.  Moreover, 
there  is  another  category  in  the  FAR 
called  "communications"  which  goes  to 
establishment  of  a  competitive  range. 
Under  proposed  section  873.113,  the 
Government  could  have  contact,  called 
"exchanges,"  at  any  time  with  any 
vendor,  as  required.  However,  as  with 
the  current  regulations,  the  Govenunent 
could  not  improperly  disclose 
information  contained  in  another 
offeror's  proposal  (except  as  proposed  at 
section  873.111(e),  Alternative 
negotiation  techniques). 

Proposed  section  873.114  sets  forth  a 
new  concept  of  the  "best  value  pool." 
This  is  the  "pool"  of  offeror(s)  that,  after 
initial  evaluation,  have  the  most  highly 
rated  proposals  with  the  greatest 
likelihood  of  award.  Although  this  is 
similar  in  concept  to  the  "competitive 
range"  of  the  current  rules,  the 
difference  is  that  the  contracting  officer 
may,  in  the  solicitation,  limit  the  best 
value  pool  to  a  specific  number  of 
offerors  among  which  an  efficient 
competition  can  be  conducted.  Under 
the  existing  rules  of  the  FAR,  the 
contracting  officer  may  limit  the  number 
of  proposals  in  the  competitive  range  for 
purposes  of  efficiency,  but  that  number 
is  not  defined  and  could  be  a  matter  of 
significant  dispute.  This  proposed  rule 
would  expand  on  this  FAR  authority  by 
defining,  in  advance  in  the  solicitation, 
what  constitutes  an  effici^t 
solicitation.  This  is  necessary  to  reduce 
the  likelihood  of  disputes  and  to  clarify 
how  the  authority  to  limit  the  number 
of  proposals  in  the  best  value  pool  will 
be  applied  in  a  solicitation. 

Proposed  section  873.115  sets  forth 
new  procedures  governing  proposal 
revisions.  Currently,  under  the  FAR, 
once  a  "competitive  range"  has  been 
developed,  all  offerors  therein  must  be 
given  a  chance  to  revise  their  proposals. 
At  the  close  of  "discussions,"  all 
offerors  remaining  in  the  competition 
must  be  requested  to  submit  a  "best  and 
final  offer."  Under  this  proposed 
section,  contracting  officers  would  be 
able  to  request  proposal  revisions  as 
often  as  needed  during  the  acquisition 
process.  There  would  be  no  need  for  a 
requirement  to  request  a  "best  and  final 
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offer"  from  each  and  every  offeror  in 
every  acquisition.  The  proposed  section 
would  require  that  proposal 
submissions  be  safeguarded  against 
improper  disclosures. 

Proposed  section  873.116  would 
provide  guidance  to  contracting  officers 
on  source  selection.  FAR  15.308 
contains  specific  requirements  for 
documenting  the  source  selection 
decision  that  would  continue  to  apply 
to  acquisitions  under  the  proposed  rule. 

Proposed  section  873.117  would 
provide  additional  guidance  to 
contracting  officers  on  contract  award, 
over  and  above  that  contained  in  FAR 
at  15.504,  specifically  on  the  differences 
between  awarding  RFQs  and  requests 
for  proposals. 

FAR  15.505  currently  requires  the 
contracting  officer  to  make  every  effort 
to  provide  a  preaward  debriefing  if  a 
written  request  for  a  debriefing  is 
received  from  the  offeror  no  later  than 
3  days  after  receipt  by  the  offeror  of 
notice  of  exclusion  from  the  competitive 
range.  If  a  preaward  debriefing  is 
delayed,  the  contracting  officer  must 
provide  written  documentation  for  the 
contract  file  on  the  rationale  for 
delaying  the  debriefing.  Proposed 
section  873.118  would  make  preaward 
debriefings  optional  on  the  part  of  the 
contracting  officer.  Preaward  debriefings 
may  be  provided  when  doing  so  is 
determined  by  the  contracting  officer  to 
be  in  the  best  interest  of  the 
Govenunent.  Postaward  debriefings 
would  still  be  provided  as  required  by 
the  FAR.  This  is  necessary  to  simplify 
and  streamline  the  acquisition  process. 

Miscellaneous  Changes 

Currently,  VAAR  801.602-70(a)(4) 
provides  that  proposed  contracts  for  the 
mutual  use  or  exchange  of  use  of 
"specialized  medical  resources"  above 
specified  dollar  thresholds  be  submitted 
to  VA  Central  Office  for  review.  This 
proposed  rule  would  revise  the  term 
"specialized  medical  resources"  to 
"health-care  resources"  pursuant  to  38 
U.S.C.  8152.  The  review  threshold 
levels  specified  in  VAAR  have  been 
changed  by  class  deviation  in 
accordance  with  section  801.404.  This 
document  proposes  to  incorporate  that 
class  deviation  into  VAAR  and  to  raise 
the  review  thresholds  for  health-care 
resources.  This  is  necessary  to  allow 
streamlined  and  expedited  processing  of 
proposed  contracts  and  to  reduce  the 
administrative  burden  on  contracting 
officers. 

This  proposed  rule  would  make 
minor  editorial  changes  to  sections 
801.602-71  and  801.601-72  to 
correspond  with  the  new  language  used 
in  this  proposed  rule. 


VAAR  806.302-5(b)  currently 
provides  that  contracts  for  the  mutual 
use  or  exchange  of  use  of  specialized 
medical  resources  to  be  acquired  from 
health-care  facilities  are  approved  for 
other  than  full  and  open  competition, 
but  requires  justification  and  approval 
in  accordance  with  FAR  6.303  and 
VAAR  806.303.  Section  301  of  Public 
Law  104-262  revised  38  U.S.C. 
8153(a)(3)(A),  restricting  and  modifying 
this  authority.  Under  this  new  authority, 
only  those  acquisitions  of  health-care 
resources  consisting  of  commercial 
services,  the  use  of  medical  equipment 
or  space,  or  research,  to  be  acquired 
from  institutions  affiliated  with  the 
Department  in  accordance  with  38 
U.S.C.  7302,  from  medical  practice 
groups  and  other  approved  entities 
associated  with  affiliated  institutions 
(entities  will  be  approved  if  determined 
legally  to  be  associated  with  affiliated 
institutions),  or  from  blood  banks,  organ 
banks,  or  research  centers,  are  approved 
for  other  than  full  and  open 
competition.  In  addition,  38  U.S.C.  8153 
provides  that  justification  and  approval 
is  not  required  for  contracts  with  these 
entities.  This  rule  proposes  to  revise 
paragraph  (b)  of  section  806.302-5  to 
incorporate  this  new  authority  into 
VAAR. 

Section  301  of  Public  Law  104-262 
revised  38  U.S.C.  8153(a)(3)(B)(i)  to 
provide  that  contracts  for  the 
acquisition  of  commercial  services  or 
the  use  of  medical  equipment  or  space, 
not  procured  from  affiliated  institutions 
or  approved  entities  associated  with 
affiliated  institutions  (entities  will  be 
approved  if  determined  legally  to  be 
associated  with  affiliated  institutions), 
may  be  procured  without  regard  to  any 
law  or  regulation  that  would  otherwise 
require  the  use  of  competitive 
procedures,  provided  the  procurement 
is  conducted  in  accordance  with  the 
simplified  procedures  proposed  in  this 
rule.  Public  Law  104-262  revised  38 
U.S.C.  8153(a)(3)(B)(ii)  to  require  that 
such  acquisitions  permit  all  responsible 
sources,  as  appropriate,  to  submit  a  bid, 
proposal,  or  quotation  (as  appropriate) 
and  revised  38  U.S.C.  8153(a)(3)(D)  to 
require  that  such  acquisitions,  if 
conducted  on  a  sole  source  basis,  must 
be  justified  and  approved.  This  rule 
proposes  to  renumber  current  paragraph 
(c)  of  section  806.302-5  as  paragraph  (d) 
and  to  add  new  paragraph  (c)  to 
incorporate  these  new  authorities  into 
VAAR. 

Currently,  VAAR  Part  812  addresses 
the  acquisition  of  commercial  services. 
This  nile  proposes  to  list  the  Part 
852.273  clauses  contained  herein  in 
section  812.302(g)  for  use  in  commercial 
service  acquisitions,  as  authorized  by 


FAR  12.301(f).  This  action  is  necessary, 
and  is  proposed  based  on  the  reasons  set 
forth  below,  to  permit  use  of  these  Part 
852.873  clauses  in  VA's  commercial 
service  acquisitions. 

This  rule  proposes  to  add  the  VAAR 
clauses  at  section  852.207-70,  Report  of 
Employment  Under  Commercial 
Activities,  and  section  852.237-7. 
Indemnification  and  Medical  Liability 
Insurance,  as  shown  below  in  full  text, 
to  section  812.302(c)  for  use  in  VA 
commercial  service  solicitations, 
including  contracts  issued  under  the 
authority  of  38  U.S.C.  8151-8153.  These 
VAAR  clauses  at  sections  852.207-70 
and  852.237-7  are  currently  set  forth  in 
48  CFR  Part  852.  VA  acquisitions  under 
the  authority  of  38  U.S.C.  8151-8153  are 
considered  to  be  for  commercial 
services  and  the  clauses  at  sections 
852.207-70  and  852.237-7  may  be 
required  for  use  in  such  acquisitions, 
where  applicable.  The  VAAR  clause  at 
section  852.207-70,  as  set  forth  below, 
is  necessary  to  ensure  that  contractors 
provide  VA  employees,  who  might  be 
displaced  as  a  result  of  a  competitive 
acquisition,  with  the  employee's  right  of 
first  refusal  to  jobs  created  by  that 
acquisition.  The  VAAR  clause  at  section 
852.237-7,  as  set  forth  below,  is 
necessary  to  ensure  that  VA  contractors 
providing  nonpersonal  health-care 
services  have  adequate  medical  liability 
insurance.  This  insurance  is  required  to 
protect  both  VA  and  veterans  from 
medical  malpractice. 

Report  of  Employment  Under  Commercial 
Activities  (Oct  1988) 

(a)  Consistent  with  the  Government  post- 
employment  conflict  of  interest  regulations, 
the  contractor  shall  give  adversely  affected 
Federal  employees  the  right  of  first  refusal  for 
all  employment  o[>enings  under  this  contract 
for  which  they  are  qualified. 

(b)  Definitions.  (1)  An  "adversely  affected 
Federal  employee"  is: 

(i)  Any  permanent  Federal  employee  who 
is  assigned  to  the  Government  commercial 
activity,  or  (ii)  Any  employee  identified  for 
release  from  his  or  her  comp>etitive  level  or 
separated  as  a  result  of  the  contract. 

(2)  "Employment  openings"  are  position 
vacancies  created  by  this  contract  which  the 
contractor  is  unable  to  fill  with  personnel  in 
the  contractor's  employ  at  the  time  of  the 
contract  award,  including  positions  within  a 
50-mile  radius  of  the  commercial  activity 
which  indirectly  arise  in  the  contractor's 
organization  as  a  result  of  the  contractor's 
reassignment  of  employees  due  to  the  award 
of  this  contract. 

(3)  The  "contract  start  date"  is  the  first  day 
of  contractor  performance. 

(c)  Filling  employment  openings.  (1)  For  a 
period  beginning  with  contract  award  and 
ending  90  days  after  the  contract  start  date, 
no  person  other  than  an  adversely  affected 
Federal  employee  on  the  current  listing 
provided  by  the  contracting  of^cer  shall  be 
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offered  an  employment  opening  until  all 
adversely  affected  and  qualiTied  Federal 
employees  identified  by  the  contracting 
officer  have  been  offered  the  job  and  refused 
it. 

(2)  The  contractor  may  select  any  person 
for  an  employment  opening  when  there  are 
no  qualified  adversely  affected  Federal 
employees  on  the  latest  current  listing 
provided  by  the  contracting  officer. 

(d)  Contracting  reporting  requirements.  (1) 
No  later  than  5  working  days  after  contract 
award  the  contractor  shall  furnish  the 
contracting  officer  with  the  following: 

(i)  A  list  of  employment  openings 
including  salaries  and  beneHts,  (ii)  Sufficient 
job  application  forms  for  adversely  a^ected 
Federal  employees. 

(2)  By  the  contract  start  date,  the  contractor 
shall  provide  the  contracting  officer  with  the 
following: 

(i)  The  names  of  adversely  affected  Federal 
employees  offered  an  employment  opening, 
(ii)  The  date  the  offer  was  made,  (iii)  A  brief 
description  of  the  position,  (iv)  The  date  of 
acceptance  of  the  offer  and  the  effective  date 
of  employment,  (v)  The  date  of  rejection  of 
the  offer,  if  applicable  for  salary  and  benefits 
contained  in  the  rejected  offer,  and  (vi)  The 
names  of  any  adversely  affected  Federal 
employees  who  applied  but  were  not  offered 
employment  and  the  reason(s)  for 
withholding  an  offer. 

(3)  For  the  first  90  days  after  the  contract 
start  date,  the  contractor  shall  provide  the 
contracting  officer  with  the  names  of  all 
persons  hired  or  terminated  under  the 
contract  within  five  working  days  of  such 
hiring  or  termination. 

(e)  Information  provided  to  the  contractor. 
(1)  No  later  than  10  calendar  days  after  the 
contract  award,  the  contracting  officer  shall 
furnish  the  contractor  a  current  list  of 
adversely  affected  Federal  employees 
exercising  the  right  of  first  refusal,  along  with 
their  completed  job  application  forms. 

(2)  Between  the  contract  award  and  start 
dates,  the  contracting  officer  shall  inform  the 
contractor  of  any  reassignment  or  transfer  of 
adversely  affected  employees  to  other  Federal 
positions. 

(3)  For  a  period  of  up  to  90  days  after 
contract  start  date,  the  contracting  officer  will 
periodically  provide  the  contractor  with  an 
updated  listing  of  adversely  affected  Federal 
employees  reflecting  employees  recently 
released  from  their  competitive  levels  or 
separated  as  a  result  of  the  contract  award. 

(f)  Qualifications  detenni nation.  The 
contractor  has  a  right  under  this  clause  to 
determine  adequacy  of  the  qualifications  of 
adversely  affected  Federal  employees  for  any 
employment  openings.  However,  an 
adversely  affected  Federal  employee  who 
held  a  job  in  the  Government  commercial 
activity  which  directly  corresponds  to  an 
employment  opening  shall  be  considered 
qualified  for  the  job.  Questions  concerning 
the  qualifications  of  adversely  affected 
Federal  employees  for  specific  employment 
openings  shall  be  referred  to  the  contracting 
officer  for  determination.  The  contracting 
officer's  determination  shall  be  final  and 
binding  on  all  parties. 

(g)  Relating  to  other  statutes,  regulations 
and  employment  policies.  The  requirements 


of  this  clause  shall  not  modify  or  alter  the 
contractor's  responsibilities  under  statutes, 
regulations  or  other  contract  clauses 
pertaining  to  the  hiring  of  veterans, 
minorities  or  handicapped  persons. 

(h)  Penalty  for  noncompliance.  Failure  of 
the  contractor  to  comply  ivith  any  provision 
of  the  clause  may  be  grounds  for  termination 
for  default. 
(End  of  Clause) 

Indemnification  and  Medical  Liability 
Insurance  (Oct  1996) 

(a)  It  is  expressly  agreed  and  understood 
that  this  is  a  nonpersonal  services  contract, 
as  defined  in  Federal  Acquisition  Regulation 
(FAR)  37.101,  under  which  the  professional 
services  rendered  by  the  Contractor  or  its 
health-care  providers  are  rendered  in  its 
capacity  as  an  independent  contractor.  The 
Government  may  evaluate  the  quality  of 
professional  and  administrative  services 
provided  but  retains  no  control  over 
professional  aspects  of  the  services  rendered, 
including  by  example,  the  Contractor's  or  its 
health-care  providers'  professional  medical 
judgment,  diagnosis,  or  specific  medical 
treatments.  The  Contractor  and  its  health- 
care providers  shall  be  liable  for  their 
liability-producing  acts  or  omissions.  The 
Contractor  shall  maintain  or  require  all 
health-care  providers  performing  under  this 
contract  to  maintain,  during  the  term  of  this 
contract,  professional  liability  insurance 
issued  by  a  responsible  insurance  carrier  of 
not  less  than  the  following  amount(s)  per 
specialty  per  occurrence: 

[Contracting  Officer  insert  the  dollar  amount 
value(s)  of  standard  coverage! s)  prevailing 
within  the  local  community  as  to  the  specific 
medical  specialty,  or  specialties,  concerned, 
or  such  higher  amount  as  the  Contracting 
Officer  deems  necessary  to  protect  the 
Government's  interests}. 

However,  if  the  Contractor  is  an  entity  or 
a  subdivision  of  a  State  that  either  provides 
for  self-insurance  or  limits  the  liability  or  the 
amount  of  insurance  purchased  by  State 
entities,  then  the  insurance  requirement  of 
this  contract  shall  be  fulfilled  by 
incorporating  the  provisions  of  the  applicable 
State  law. 

(b)  An  apparently  successful  offeror,  upon 
request  of  the  Contracting  Officer,  shall,  prior 
to  contract  award,  furnish  evidence  of  the 
insurability  of  the  offeror  and/or  of  all  health- 
care providers  who  will  perform  under  this 
contract.  The  submission  shall  provide 
evidence  of  insurability  concerning  the 
medical  liability  insurance  required  by 
paragraph  (a)  of  this  clause  or  the  provisions 
of  State  law  as  to  self-insurance,  or 
limitations  on  liability  or  insurance. 

(c)  The  Contractor  shall,  prior  to 
commencement  of  services  under  the 
contract,  provide  to  the  Contracting  Officer 
Certificates  of  Insurance  or  insurance  policies 
evidencing  the  required  insurance  coverage 
and  an  endorsement  stating  that  any 
cancellation  or  material  change  adversely 
affecting  the  Government's  interest  shall  not 
be  effective  until  30  days  after  the  insurer  or 
the  Contractor  gives  written  notice  to  the 
Contracting  Officer.  Certificates  or  policies 
shall  be  provided  for  the  Contractor  and/or 
each  health-care  provider -who  will  perform 
under  this  contract. 


(d)  The  Contractor  shall  notify  the 
Contracting  Officer  if  it,  or  any  oT  the  health- 
care providers  performing  under  this 
contract,  change  insurance  providers  during 
the  performance  period  of  this  contract.  The 
notification  shall  provide  evidence  that  the 
Contractor  and/or  health-care  providers  will 
meet  all  the  requirements  of  this  clause, 
including  those  concerning  liability 
insurance  and  endorsements.  These 
requirements  may  be  met  either  under  the 
new  policy,  or  a  combination  of  old  and  new 
policies,  if  applicable. 

(e)  The  Contractor  shall  insert  the 
substance  of  this  clause,  including  this 
paragraph  (e).  in  all  subcontracts  for  health- 
care services  under  this  contract.  The 
Contractor  shall  be  responsible  for 
compliance  by  any  subcontractor  or  lower- 
tier  subcontractor  with  the  provisions  set 
forth  in  paragraph  (a)  of  this  clause. 

(End  of  Clause) 

VAAR  807.304-77  currently  requires 
the  use  of  the  above  clause  at  section 
852.207-70,  Report  on  employment 
under  commercial  activities,  in  all 
contracts  that  include  the  FAR  clause  at 
section  52.207-3,  Right  of  First  Refusal. 
This  proposed  rule  would  add  this 
currently  existing  clause  to  the  list  of 
clauses  in  VAAR  Part  812  for  use  in 
commercial  item  acquisitions.  This  is 
necessary  to  clarify  that  this  currently 
existing  clause  is  authorized  for  use  in 
applicable  commercial  item 
solicitations. 

VAAR  837.403  cturently  requires  the 
use  of  the  above  clause  at  section 
852.237-7,  Indemnification  and  Medical 
Liability  Insurance,  in  lieu  of  FAR 
clause  52.237-7,  in  solicitations  and 
contracts  for  nonpersonal  health-care 
services.  This  proposed  rule  would 
clarify  at  section  837.403  that  this  same 
VAAR  clause  must  also  be  used  in 
solicitations  and  contracts  for 
nonpersonal  health-care  services 
awarded  imder  the  authority  of  38 
U.S.C.  8151-8153  and  VAAR  Part  873. 
This  proposed  rule  would  also  add  this 
currently  existing  clause  to  the  list  of 
clauses  in  VAAR  Part  812  for  use  in 
commercial  item  acquisitions.  This  is 
necessary  to  clarify  that  this  currently 
existing  clause  is  authorized  for  use  in 
applicable  commercial  item 
solicitations.  The  clause  is  necessary  for 
use  in  VA  solicitations  and  contracts  to 
ensure  that  VA  contractors  providing 
nonpersonal  health-care  services  have 
adequaite  medical  liability  insurance. 
This  insurance  is  required  to  protect 
both  VA  and  veterans  from  medical 
malpractice. 

VAAR  Part  852  does  not  currently 
contain  any  provisions  specifically 
relating  to  the  acquisition  of  commercial 
services  under  the  simplified 
acquisition  authority  of  38  U.S.C.  8151- 
8153.  This  rule  proposed  to  add  four 
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provisions  to  the  VAAR,  as  set  forth 
herein  in  Part  852.  The  following  is  an 
explanation  of  these  proposed 
provisions. 

The  proposed  provision  at  section 
852.273-70,  Late  offers,  would  replace 
paragraph  (f)  of  FAR  provision  52,212- 
1  in  acquisitions  of  commercial  services 
or  the  use  of  medical  equipment  or 
space  conducted  in  accordance  with 
VAAR  Part  873.  Paragraph  (f)  of  FAR 
provision  52.212-1  ciurently  provides 
that  offers  or  modifications  of  offers 
received  after  the  exact  time  specified  in 
the  solicitation  for  receipt  of  offers  will 
not  be  considered.  VAAR  provision 
852.273-70  proposes  to  allow 
consideration  of  quotations,  proposals, 
or  modifications  of  proposals  received 
after  the  time  set  forth  in  the  request  for 
quotations  or  request  for  proposals  at 
the  discretion  of  the  contracting  officer, 
if  determined  to  be  in  the  best  interest 
of  the  Government.  This  will  ensiu^  that 
VA  will  be  able  to  accept  the  best  offer 
submitted  on  a  solicitation,  even  if  that 
offer  is  received  after  the  time  set  forth 
in  the  solicitation. 

The  provision  at  section  852.273-71, 
Alternative  negotiation  techniques, 
proposes  to  allow  the  use  of  the 
alternative  negotiation  techniques  set 
forth  at  section  873.111(e).  The 
techniques  listed  therein  include  (1) 
allowing  the  contracting  officer  to 
indicate  to  an  offeror  how  the  offeror 
must  improve  its  offer  in  order  to  be 
considered  for  award  and  (2)  allowing 
the  contracting  officer  to  post  prices  and 
permit  revisions  of  offers  based  on  that 
information.  We  believe  these 
alternative  negotiation  techniques  will 
allow  VA  to  conduct  acquisitions  on  a 
basis  more  in  line  with  commercial 
practices  and  will  result  in  the 
acquisition  of  improved  services  at 
reduced  prices.  Neither  FAR  nor  VAAR 
ciurently  contains  provisions  expressly 
allowing  alternative  negotiation 
techniques. 

The  proposed  provision  at  section 
852.273-72,  Alternative  evaluation, 
woidd  implement  the  provision  at 
section  852.273-71,  Alternative 
negotiation  techniques,  by  advising 
offerors  how  prices  would  be  posted 
and  by  providing  guidance  to  offerors 
on  how  to  submit  offers.  In  addition, 
this  proposed  provision  would  advise 
offerors  on  how  options  would  be 
evaluated,  i.e.,  by  adding  the  total  price 
of  all  options  to  the  total  price  for  the 
basic  requirement.  It  woiUd  also  advise 
offerors  that  the  Government  would  not 
be  obligated  to  exercise  the  options.  The 
"options"  paragraph  is  included  in  this 
proposed  provision  because  this 
provision  might  be  used  alone,  without 
a  separate  "options"  provision. 


The  proposed  provision  at  section 
852.273-73,  Evaluation— health-care 
resources,  would  replace  FAR  provision 
52.212-2  in  acquisitions  for  commercial 
services  conducted  in  accordance  with 
VAAR  Part  873.  FAR  provision  52.212- 
2  provides  guidance  to  offerors  on  what 
factors  the  Government  will  use  to 
evaluate  offers  and  on  how  those  factors 
are  weighted.  Under  proposed  VAAR 
873,  VA  would  not  be  required  to  use 
factors,  as  described  in  the  FAR,  to 
evaluate  offers.  Rather,  VA  would 
include  "evaluation  information"  in  the 
solicitation  stating  how  offers  will  be 
evaluated.  In  addition,  VA  woiUd  not  be 
required  to  state  how  the  evaluation 
information  is  weighted,  but  would  be 
required  to  state  the  relative  importance 
of  the  evaluation  information.  This 
proposed  provision  is  written  to  replace 
FAR  52.212-2  wdth  these  authorities  in 
mind.  Also,  paragraph  (c)  has  been 
drafted  to  clarify  that  notice  of 
acceptance  of  an  offer  will  create  a 
binding  contract  if  the  solicitation  is  a 
request  for  proposals.  If  the  solicitation 
is  a  request  for  quotations,  that  would 
not  be  the  case,  as  notice  of  acceptance 
would  not  create  a  binding  contract. 

The  provision  at  section  852.273-74, 
Award  without  exchanges,  is  proposed 
to  be  added  to  VAAR  to  advise  offerors 
that  VA  intends  to  evaluate  proposals 
and  award  a  contract  without  exchanges 
with  offerors.  This  provision  is 
necessary  in  order  to  avoid  any 
misunderstanding  regarding  award  and 
to  help  ensure  that  offerors  provide  their 
best  prices  and  terms  with  their  initial 
offer. 

Coiisideration  of  Public  Comments 

The  withdrawn  proposed  nde 
included  a  certification  under  the 
Regulatory  Flexibility  Act  that  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  certification  was  based  on 
the  finding  that  costs  to  comply  with  the 
provisions  of  the  proposed  rule  would 
be  minimal.  The  Office  of  Advocacy 
(Advocacy)  of  the  Small  Business 
Administration  (SB A)  commented  that, 
instead  of  the  certification,  we  should 
have  prepared  an  initial  regulatory 
flexibility  analysis.  Advocacy  opposed 
the  degree  of  discretion  that  this  rule 
would  afford  to  contracting  officers  in 
seeking  competition  and  evaluating  and 
selecting  awardees.  Advocacy  asserted 
that  the  proposed  rule  would  alter  the 
process  of  "full  and  open  competition" 
and  also  asserted  that  it  would  sacrifice 
competition  at  the  expense  of  creating 
false  efficiencies  and  short-term  savings. 
Advocacy  further  asserted  that  "[o]nly 
market-based  competition  can  prevent 
monopoly  practices  and  the  _ 


"concentration  of  federal  dollars  in  the 
hands  of  a  few  large  industry  giants." 
More  specifically.  Advocacy  asserted 
that  the  proposed  rule  limits 
competition,  provides  the  contracting 
officer  with  virtually  unilateral 
authority  to  accept  proposals,  even 
when  they  are  submitted  after  the 
closing  date  of  the  solicitation,  and 
provides  many  other  non-competitive 
changes. 

The  Executive  Branch  has  worked 
closely  with  Congress  to  improve  the 
Government's  acquisition  practices  and 
productivity.  These  reforms  allow 
agencies  to  structtue  their  contracting 
operations  in  a  way  that  makes  sense 
and  provides  increased  flexibility  for 
contracting  officials  to  make  and 
implement  good  business  decisions.  For 
all  ptuchases  under  $100,000  and,  on  a 
test  basis  tmtil  January  1,  2002,  for 
purchases  of  commercial  items  up  to  $5 
million,  contracting  officers  are 
authorized  to  use  simplified  procedures. 
These  authorities  give  contracting 
officials  flexibility  to  emulate 
commercial  practices  and  use  the 
procedures  they  think  will  work  best  in 
the  context  of  the  specific  products  and 
services,  market  conditions,  and  other 
circumstances  involved  for  using 
competition  to  obtain  value.  For  large 
purchases,  the  revisions  to  FAR  Part  15 
help  contracting  officers,  within  current 
statutory  constraints,  to  better  focus  the 
Government's  resoiuces  on  obtaining 
the  best  value. 

The  provisions  of  this  proposed  rule 
are  designed  to  build  on  these 
acquisition  reforms  in  a  manner  that,  as 
envisioned  by  Pub.  L.  104-262, 
strengthen  the  efficiency  and 
effectiveness  by  which  VA  acquires 
health  care  resources  on  behalf  of 
America's  veterans.  The  rule  would 
require  contracting  officers  to  seek 
competition  to  the  maximum  extent 
practicable.  In  accomplishing  this  end, 
the  rule  woidd  not  sacrifice 
competition;  nor  would  it  give 
contracting  officers  unfettered 
discretion  in  evaluating  sources  and 
making  awards. 

With  respect  to  soliciting  sources,  for 
acquisitions  over  $100,000,  the 
proposed  rule  would  require 
acquisitions  to  be  publicly  announced. 
Contracting  officers  would  be  afforded 
greater  flexibility  in  shaping  how  notice 
is  published.  This  flexibility  is  not 
expected  to  be  used  to  limit 
competition.  Rather,  it  is  intended  to 
enable  contracting  officers  to  select  the 
means  of  notice  that  will  maximize 
effective  dissemination  of  information 
to  interested  sources.  While  contracting 
officers  would  have  the  option  of  not 
publicizing  contracting  opportunities 
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below  $100,000,  they  would  still  be 
expected  to  solicit  a  sufficient  number 
of  sources  to  promote  competition  to  the 
maximum  extent  practicable  and  to 
ensure  the  purchase  is  advantageous  to 
the  Government. 

With  respect  to  the  evaluation  of 
sources  and  awarding  of  contracts,  the 
proposed  rule  would  simplify  the 
procedures  associated  with  the  conduct 
of  negotiations,  especially  with  respect 
to  that  which  would  otherwise  be 
required  imder  FAR  Part  15.  However, 
key  source  selection  decision  principles 
would  remain  unchanged.  Among  other 
things,  contracting  officers  would  be 
required  to:  (1)  Make  source  selection 
decisions  in  a  manner  consistent  with 
the  solicitation  (which  would  provide 
evaluation  information  to  interested 
offerors);  (2)  treat  prospective 
contractors  fairly  and  impartially;  (3) 
determine  that  prices  are  fair  and 


reasonable;  and  (4)  document  their 
decisions. 

Of  the  approximately  6,000 
commercial  service  acquisitions  valued 
in  excess  of  $25,000  awarded  annually 
in  Fiscal  Years  (FY)  1998  and  1999  that 
might  have  been  covered  by  this 
proposed  rule,  only  a  total  of  three  (two 
in  FY  1998  and  one  in  FY  1999)  of  those 
acquisitions  were  in  excess  of  $5 
million.  Less  than  2.000  fell  between 
$100,000  and  $5  million.  Thus,  where 
the  differences  between  the  proposed 
rule  and  the  FAR  are  greatest  (i.e.,  for 
acquisitions  over  $5  million),  the 
number  of  potentially  affected  entities  is 
minimal.  While  there  are  more  entities 
seeking  to  make  offers  in  the  lower 
dollar  range,  the  differences  between  the 
FAR  and  the  proposed  rule  are 
considerably  less  extensive  in  that 
range. 


In  toto,  the  proposed  rule  should 
ensure  that  competition  is  used 
effectively,  as  authorized  and 
envisioned  by  Public  Law  104-262,  and 
in  a  manner  that  promotes  strong 
participation  by  contractors  small  and 
large.  As  discussed  in  greater  detail 
below.  VA  does  not  believe  that  the 
ways  in  which  the  proposed  rule  differs 
from  the  FAR  would  negatively  impact 
competition.  In  addition.  VA  believes 
that  the  proposed  rule  would  not 
negatively  impact  small  business 
participation  and  intends  to  monitor, 
through  the  Federal  Procurement  Data 
System,  the  use  of  the  procedures 
provided  in  this  rule  and  the  impact  on 
VA's  socioeconomic  programs. 

For  acquisitions  exceeding  $100,000. 
the  proposed  rule  differs  from  the  FAR 
in  the  following  major  areas: 


FAR  requirement 


a.  8.001:  Four  levels  of  priority  for  acquiring  services 

b.  6.101:  Prior  to  1/1/2002,  for  negotiated  commercial  acquisitions  ex- 
ceeding $5  million,  promote  full  and  open  competition  (i.e.,  use  FAR 
Part  15). 

c.  6.101:  After  1/1/2002,  for  negotiated  commercial  acquisitions  ex- 
ceeding $100,000,  promote  full  and  open  competition  (i.e.,  use  FAR 
Part  15). 

d.  19.502-2(b):  Set  aside  for  small  txisiness  if  two  or  more.  No  waiver 
provisior^. 

e.  5.201 :  Transmit  notice  of  acquisitions  exceeding  $25,000  to  the  Gov- 
emmentwide  point  of  entry  (GPE). 

f.  6.302-1  &  5.101:  Synopsize  proposed  acquisitions  where  only  one 
source  can  satisfy  agency  needs  in  the  GPE. 

g.  15.208  and  52.212-1(0:  Late  offers  will  not  be  considered.  Late 
quotes  not  addressed. 

h.  13.5:  Prior  to  1/1/2002,  use  of  the  simplified  procedures  of  FAR  Part 
13  is  limited  to  acquisitions  of  $5  million  or  less. 

1.  13.5:  After  1/1/2002,  use  of  the  simplified  procedures  of  FAR  Part  13 
is  limited  to  acquisitions  of  $100,000  or  less. 

j.  15.202:  Allows  issuance  of  an  advisory  multi-step  solicttatlon.  All  ini- 
tial offerors  may  still  submit  full  offers,  even  if  advised  that  tfwir  of- 
fers are  unlikely  to  be  viable. 

k.  15.306<d):  May  bargain  with  offerors.  Extensive  limits  on  what  can 
be  discussed  when. 


I.  hto  comparable  FAR  provision  

m.  15.304:  Provides  detailed  requirements  for  evaluation  factors 


Proposed  rule  requirement 


n.  15.304<d):  All  factors  and  subfactors  affecting  award  and  ttieir  rel- 
ative importance  shall  be  stated. 

o.  15.201/15.306:  Detailed  guidance  on  exchanges  of  information  with 
industry,  categorized  as  pre-receipt  of  proposals,  post-receipt  but 
prior  to  establishing  a  competitive  range,  and  post-establishment  of  a 
competitive  range  Must  conduct  discussions  with  all  offerors  in  the 
competitive  range. 

p.  15.306(c):  Contracting  officer  must  establish  a  competitive  range  if 
discussions  are  to  be  hekj. 

q.  15.306(c)(2):  Contracting  offrcer  may  limit  number  of  proposals  to 
greatest  numtwr  tf^t  will  permit  effcient  competition. 


873.103:  Only  one  priority  source. 

873.104(c):  f^rorrwte  competition  to  the  maximum  extent  practicat)te  (i. 
e.,  use  simplified  procedures  similar  to  FAR  Part  13). 

873.104(c):  Promote  competition  to  the  maximum  extent  practk:at>le  (i. 
e.,  use  simplified  procedures  similar  to  FAR  Part  13>. 

873.107(a):  Set  askje  for  small  business  if  two  or  more.  May  be  waived 
by  ttie  head  of  the  contracting  activity. 

873.108<a):  Publk:ly  announce  acquisitkms  exceeding  $100,000  using 
a  medium  designed  to  obtain  competition  to  the  maximum  extent 
practk:at>te. 

873.108(b):  Acquisitions  from  an  affiliate  or  acquisitkxie  of  hospital 
care,  medical  services,  and  other  health-care  services  from  a  sole 
source  are  exempt  from  syr>opsis  in  the  GPE. 

873.109(d):  Late  offers  and  late  quotes  may  be  considered  if  in  the 
best  interest  of  ttie  Government. 

873.111(a)(2):  Use  of  simplified  procedures  similar  to  FAR  Part  13  may 
t>e  used  regardless  of  the  dollar  value  of  the  acquisition.  No  expira- 
tion date  for  this  authority. 

873.111(a)(2):  Use  of  simplified  procedures  similar  to  FAR  Part  13  may 
be  used  regardless  of  the  dollar  value  of  the  acquisition. 

873.111(d):  AlkMvs  multiphase  sotk:itatk>ns  and  refection  of  offerors 
whose  initial  offers  indicate  ttiat  they  are  unlikely  to  be  viable  con- 
tenders for  award. 

873.111(e)(1):  Expands  on  what  can  be  discussed  and  on  when  dis- 
cussions can  t>e  held.  Allows  the  contracting  officer  to  indicate  a 
price  or  feature  ttiat  offeror  must  meet  or  improve  upon  to  remain 
competitive. 

873.111(e)(2):  /MIows  putriic  posting  of  offer  prices  and  subsequent 
submission  of  revised  offers. 

873.112(a):  Provides  agency  acq.  officials  with  broad  discretion  In  es- 
tat>lishing  criteria,  factors,  and  other  evaluation  information  (except 
that  price  or  cost  must  be  evaluated  in  all  acquisitions  and  past  per- 
formance evaluated  in  acquisitions  over  the  SAT). 

873.112(d):  The  relative  importance  of  any  evaluation  information  must 
be  stated. 

873.113:  Broad  authority  for  the  contracting  officer  to  conduct  ex- 
changes with  industry  throughout  the  acquisition  process.  Need  not 
conduct  exchanges  with  all  offerors. 


873.114:  Contracting  officer  may  establish  a  best  value  pool. 

873.114(b):  Contracting  officer  may  state  in  the  solicitation  a  maximum 
number  of  offerors  tfiat  will  be  considered  in  the  t>est  value  pool. 
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FAR  requirement 


r.  15.307:  Each  offeror  in  the  competitive  range  shall  be  asked  to  sub- 
mit a  final  proposal  revision.  Contracting  officer  shall  establish  a 
common  cutoff  date  for  all  final  proposal  revisions. 

s.  15.505:  Offerors  excluded  from  the  competitive  range  may  request  a 
debriefing  before  award.  Contracting  offk^r  may  delay  the  debriefing 
if  in  the  best  interest  of  the  Government.  Contracting  offk^r  must 
document  the  reasons  for  the  delay. 


Proposed  mte  requirement 


873.115:  Contracting  offrcer  may  request  revisions  as  often  as  needed 
Contracting  offk»r  is  not  required  to  estat>lish  a  common  cutoff  date 
for  all  offerors. 

873.118:  Offerors  excluded  from  the  competitk)n  under  an  RFP  may 
request  a  debriefing.  Contracting  offwer  may  provkle  a  pre-award  de- 
briefing if  detennined  to  be  in  the  best  interest  of  ttie  Govemment 
No  documentatksn  is  required  if  a  pre-award  debnefing  is  not  pro- 
vkled. 


The  following  is  a  discussion  of  the 
above  differences  and  their  impact  on 
competition: 

a.  As  noted  in  the  SUPPLEMENTARY 
INFORMATION  above.  FAR  8.001(a)(2)  sets 
forth  four  levels  of  priority  for  the 
acquisition  of  services.  These  are,  in 
descending  order  of  priority:  (i)  Services 
available  from  the  Committee  for 
Purchase  from  People  who  are  Blind  or 
Severely  Disabled;  (ii)  mandatory 
Federal'Supply  Schedules  (FSS);  (iii) 
optional  use  FSS;  and  (iv)  Federal 
Prison  Industries,  Inc.,  or  commercial 
sources  (including  educational  and  non- 
profit institutions).  Proposed  section 
873.103  would  exempt  VA  from  the 
provisions  of  FAR  8.001(a)(2)  regarding 
the  lowest  three  levels  of  priority.  For 
VA,  there  are  no  longer  any  mandatory 
use  FSS  (the  highest  level  of  priority  of 
the  three  levels  proposed  for 
elimination),  so  elimination  of  this 
priority  level  has  no  impact.  As  to  the 
second  level,  optional  use  FSS,  even 
without  the  priority  levels,  VA 
contracting  officers  would  still  be  able 
to  place  delivery  orders  against  optional 
use  FSS  contracts  in  accordance  with 
FAR  8.404.  However,  they  would  not  be 
required  to  do  so  by  the  list  of  priority 
sources.  Under  the  proposed  rule,  it. 
would  be  at  the  contracting  officer's 
option  whether  or  not  to  issue  a  delivery 
order  against  an  optional  use  FSS 
contract  or  to  pursue  another 
contracting  tool.  If  a  contracting  officer 
issued  a  solicitation  for  services  instead 
of  placing  a  delivery  order  with  an 
optional  use  FSS  contractor,  optional 
use  FSS  contractors.  Federal  Prison 
Industries,  Inc.,  and  conunercial  sources 
would  have  an  opportunity  to  compete. 
This  provision  of  the  proposed  rule  may 
provide  firms,  including  small 
businesses,  which  chose  not  to 
participate  in  the  FSS  program  with 
additional  opportunities  to  compete. 
The  decision  on  whether  or  not  to  use 
the  FSS  program  would  not  affect 
whether  award  was  made  to  a  small 
business  under  the  optional  use  FSS 
program  or  to  a  small  business  under  a 
solicitation.  We  believe  that  this 
provision  would  result  in  minimal,  if 
any,  impact  on  small  business  and  little 
change  in  the  number  of  awards  to  small 


business.  However,  it  does  have  the 
potential  to  increase,  rather  than 
decrease,  competition. 

b.  Until  January  1,  2002,  the  FAR 
allows  use  of  the  simplified  provisions 
of  FAR  Part  13  for  the  acquisition  of 
commercial  services  not  to  exceed  $5 
million  in  value.  For  negotiated 
acquisitions  exceeding  $5  million,  the 
FAR  requires  use  of  the  more  formal 
negotiation  procedures  of  FAR  Part  15. 
The  proposed  rule  differs  from  the  FAR 
by  allowing  use  of  simplified 
procedures  similar  to  those  in  FAR  Part 
13  for  all  acquisitions.  However, 
competition  would  still  be  required 
under  the  proposed  rule  and  all  offers  - 
received  would  have  to  be  considered 
(see  873.104(c)).  The  negotiation 
method  used  for  the  acquisition, 
whether  the  procedures  of  the  FAR  or 
the  more  simplified  procedures  of  this 
proposed  rule,  would  not,  in  our 
opinion,  have  an  impact  on  competition 
or  on  whether  or  not  award  would  be 
made  to  a  small  business. 

c.  The  test  provisions  of  FAR  13.5  are 
scheduled  to  expire  on  January  1,  2002. 
If  those  test  provisions  are  not  renewed 
or  extended,  after  that  date,  all 
negotiated  conunercial  acquisitions 
conducted  under  the  FAR  exceeding 
$100,000  will  have  to  be  conducted 
using  the  formal  procedures  of  FAR  Part 
15.  However,  this  proposed  rule  would 
allow  VA  to  continue  to  use  simplified 
procedures  to  conduct  such 
acquisitions.  Again,  as  noted  in  "b." 
immediately  above,  competition  would 
still  be  required  under  the  proposed 
rule.  As  discussed  in  paragraph  "e." 
below,  the  proposed  rule  would  require 
public  announcement  of  proposed 
contract  actions  using  methods  that 
maximize  effective  dissemination  and 
would  require  that  all  offers  received  be 
considered.  The  proposed  rule  would 
allow  contracting  officers  to  use 
simplified  negotiation  procedures  rather 
than  the  more  formal  procedures  of  FAR 
Part  15.  The  method  of  negotiation  used 
should  not  negatively  impact 
competition  or  affect  whether  or  not 
award  would  be  made  to  a  small 
business. 

d.  The  provisions  of  section  873.107 
regarding  the  waiver  of  small  business 


set-asides  are  addressed  in  the  Initial 
Regulatory  Flexibility  Analysis. 

e.  Although  the  proposed  rule  differs 
from  the  FAR  in  not  requiring 
publication  of  contracting  opportimities 
in  the  Govemmentwide  point  of  entry 
(GPE),  the  proposed  rule  (at  873.108) 
would  require  contracting  officers  to 
publicly  announce  proposed 
procurements  over  $100,000  using  those 
means  necessary  to  ensure  maximum 
effective  dissemination  of  information 
on  the  proposed  acquisition.  Thus,  for 
example,  if  the  contracting  officer 
determined  that  the  GPE  was  the  most 
effective  tool  for  advising  interested 
offerors  of  an  opportunity  over 
$100,000,  contracting  officers  would  be 
expected  to  use  the  GPE.  For 
acquisitions  under  $100,000, 
contracting  officers  would  be  expected 
to  solicit  a  sufficient  number  of  sources 
to  promote  competition  to  the  maximum 
extent  practicable.  These  changes 
should  not  reduce  competition  but 
rather  improve  the  efficiency  by  which 
VA  solicits  interested  sources. 
Additional  discussion  of  873.108  can  be 
found  in  the  Initial  Regulatory 
Flexibility  Analysis. 

f.  The  provisions  of  section  873.108 
regarding  aimouncing  acquisitions  in 
the  GPE  are  addressed  in  the  Initial 
Regulatory  Flexibility  Analysis. 

g.  The  issue  regarding  acceptance  of 
late  offers  is  addressed  below. 

h.  and  i.  The  use  of  simplified 
procedures  similar  to  those  of  FAR  Part 
1 3  for  commercial  service  acquisitions, 
versus  use  of  the  more  formal 
procedures  of  FAR  Part  15,  is  addressed 
in  paragraph  b.  above. 

j.  The  FAR  allows  the  contracting 
officer  to  issue  an  advisory  multi-step 
solicitation.  Initial  offers  are  submitted 
containing  limited  information.  All 
initial  offerors  can  proceed  to  submit 
full  offers,  even  if  one  or  more  of  those 
offerors  are  advised  that,  based  on  their 
initial  offers,  thefr  offers  are  unlikely  to 
be  viable.  This  proposed  rule  contains 
similar  provisions,  with  the  exception 
that,  under  this  proposed  rule,  offerors 
whose  initial  offers  indicate  that  they 
are  unlikely  to  be  viable  competitors 
could  be  excluded  from  further 
participation  in  the  acquisition.  This 
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proposed  rule  would  be  beneficial  to 
offerors  by  relieving  them  of  any  burden 
to  prepare  final  offers  when  those  offers 
are  unlikely  to  receive  award  and  would 
be  beneficial  to  the  Government  by 
eliminating  a  requirement  to  evaluate 
full  proposals  from  firms  that  are 
unlikely  to  receive  award.  The  proposed 
rule  would  save  time  and  effort  on  both 
the.  offeror's  and  the  Government's  part. 
Although  the  procedure  would 
authorize  mandatory  "downselects."  the 
impact  on  competition  should  be 
minimal.  While  downselects  under  the 
multi-step  process  authorized  by  FAR 
Part  15  are  advisory  only,  we  believe 
that,  in  most  instances,  sources  advised 
that  they  are  unlikely  to  receive  award 
will  not  compete.  The  proposed  rule 
offers  the  efficiency  of  being  able  to 
exclude  the  less  than  highly  competitive 
offeror  that  occasionally  may  wish  to 
pursue  its  offer  under  the  Part  15 
process  (but  would  not  add  significantly 
to  the  overall  competitive  pressures  of 
the  source  selection,  given  its 
comparatively  weaker  competitive 
position). 

k.  The  FAR  allows  contracting  officers 
to  bargain  with  offerors,  but  places 
limits  on  what  can  be  discussed  when. 
This  proposed  rule  would  expand  on 
when  discussions  (called  "exchanges" 
in  the  proposed  rule)  could  take  place 
and  would  expand  on  what  could  be 
discussed.  The  intent  of  the  proposed 
rule  is  to  ensure  that  there  is  a  complete 
imderstanding  between  the  Government 
and  the  offerors  prior  to  making  an 
award  decision.  In  addition,  the 
proposed  rule  would  allow  the 
contracting  officer  to  indicate  a  price, 
contract  term  or  condition,  feature  or 
requirement  the  offeror  would  have  to 
meet  or  improve  upon  in  order  to  stay 
competitive.  These  provisions  would 
help  ensure  VA  acquires  the  best  value 
services  available  but  should  have  no 
impact  on  the  number  of  offers  received 
and  thus  no  impact  on  the  amount  of 
competition. 

1.  'The  proposed  rule  would  allow  the 
contracting  officer  to  publicly  post  all 
prices  received  on  an  offer  and  permit 
offerors  to  subsequently  revise  their 
offers.  There  are  no  similar  provisions 
in  the  FAR.  Since  this  provision  would 
apply  equally  to  all  offerors  and  since  it 
would  apply  only  after  offers  had  been 
submitted,  we  do  not  expect  it  to  have 
a  negative  impact  on  the  number  of 
offers  received  or  to  thereby  limit 
competition. 

m.  The  FAR  specifies  requirements 
for  evaluation  factors.  This  proposed 
rule  would  provide  broad  discretion  to 
agency  acquisition  officials  to  establish 
evaluation  information.  How  the 
factors/information  would  be  structured 


and  what  factors/information  the 
Government  would  use  to  evaluate 
offers  should  have  little,  if  any.  impact 
on  competition.  If  a  firm  is  capable  of, 
and  interested  in,  providing  the  service, 
the  firm  would  submit  an  offer  based  on 
the  factors/ information  provided.  We  do 
not  expect  any  reduction  in  the  number 
of  offers  received  based  on  this 
provision. 

n.  The  FAR  requires  that  all 
evaluation  factors  and  subfactors  and 
their  relative  importance  be  stated  in  the 
solicitation.  This  proposed  rule  would 
require  that  the  evaluation  information 
be  stated  in  the  solicitation  and  that  the 
relative  importance  of  those  evaluation 
information  items  be  stated.  Under  the 
proposed  rule,  the  contracting  officer 
would  have  broad  discretion  to 
determine  what  to  include  as  evaluation 
information,  but  this  provision  should 
have  no  effect  on  the  amount  of 
competition  expected  under  such 
solicitations.  There  is  no  reason  to 
suspect  that  fewer  firms  would  submit 
offers  because  of  this  provision. 

o.  The  FAR  contains  guidance  on,  and 
requirements  for,  conducting 
discussions  with  vendors.  If  discussions 
are  held,  the  FAR  requires  that  the 
contracting  officer  hold  discussions 
with  all  offerors,  even  if  there  is  nothing 
to  discuss.  The  proposed  rule  at  section 
873.113  would  simplify  the  negotiation 
process  by  providing  the  contracting 
officer  with  broad  discretion  on  what  to 
discuss  and  on  when  and  how  those 
discussions  are  to  be  conducted.  In 
addition,  the  proposed  rule  provides 
that  the  contracting  officer  need  hold 
discussions  only  if  there  is  something  to 
discuss.  The  intent  of  the  proposed  rule 
is  to  simplify  the  negotiation  process 
while  ensujring  that  there  is  a  firm 
understanding  between  the  Government 
and  the  offerors  prior  to  making  an 
award  decision.  We  believe  that  these 
provisions  would  have  no  effect  on  the 
number  of  firms  that  submit  offers  on 
any  particular  solicitation  and  that  these 
provisions  are  neutral  as  to  whether  or 
not  award  is  made  to  a  small  business. 

p.  The  FAR  requires  the  contracting 
officer  to  establish  a  competitive  range 
if  discussions  are  to  be  held,  while  the 
proposed  rule  at  section  873.114  would 
provide  that  the  establishment  of  a  best 
value  pool  (similar  to  a  competitive 
range)  would  be  optional.  This 
provision  would  have  no  effect  on  the 
niunber  of  firms  submitting  offers  on 
any  particular  solicitation.  If  a  best 
value  pool  is  not  established,  then  all 
offers  received  would  be  considered  to 
be  in  contention  for  award. 

q.  The  FAR  currently  allows  the 
contracting  officer  to  limit  the  number 
of  firms  in  the  competitive  range  to  the 


greatest  number  that  will  permit  an 
efficient  competition.  The  proposed  rule 
at  section  873.114  would  provide  a 
similar  method  for  limiting  the  number 
of  firms  in  the  competitive  range, 
allowing  the  contracting  officer  to  set,  in 
advance  in  the  solicitation,  a  maximum 
for  the  number  of  firms  that  would  be 
considered  in  the  best  value  pool.  No 
dollar  threshold  is  proposed  for  use  of 
this  authority.  All  firms  submitting 
offers  would  be  evaluated,  but  only  the 
top  3  (or  whatever  number  set  by  the 
contracting  officer)  would  be  included 
in  the  best  value  pool.  Fiulher 
negotiations  would  then  be  conducted 
with  those  top  3  firms.  Again,  we 
believe  this  provision  would  not  have 
an  impact  on  whether  or  not  a  firm 
decides  to  submit  an  offer  or  on  whether 
or  not  a  small  firm  versus  a  large  firm 
was  selected  for  inclusion  in  the  best 
value  pool. 

r.  The  FAR  requires  that  each  offeror 
in  the  competitive  range  be  requested  to 
submit  a  final  proposal  revision  and  that 
a  common  cut-of  date  be  established  for 
receipt  of  those  final  proposal  revisions. 
This  proposed  rule  at  section  873.115 
would  allow  the  contracting  officer  to 
hold  discussions  (exchanges)  with 
offerors  as  often  as  needed,  but  if  there 
was  no  need  to  hold  discussions  with  a 
firm  that  had  submitted  an  outstanding 
offer,  there  would  be  no  requirement  to 
do  so.  Offerors  could  submit  revised 
offers  at  any  time.  Each  firm  with  whom 
exchanges  were  to  be  held  would  be 
provided  a  time  period  diu-ing  which  it 
may  submit  a  revised  offer.  Award 
would  be  made  after  the  last  time  period 
had  expired.  Again,  these  procedures 
would  all  be  applicable  only  after  initial 
offers  had  been  received.  We  believe  the 
presence  or  lack  of  these  procedures 
would  have  no  impact  on  whether  a 
firm  decides  to  submit  an  offer  or  on 
whether  a  small  business,  versus  a  large 
business,  received  award. 

s.  The  FAR  requires  the  contracting 
officer  to  make  every  effort  to  provide  a 
pre-award  debriefing  to  offerors 
excluded  from  the  competition,  if  so 
requested.  The  debriefing  may  be 
delayed  if  the  delay  is  in  the  best 
interest  of  the  Government.  The  reasons 
for  the  delay  must  be  documented  in 
writing.  This  proposed  rule  at  section 
873.118  would  allow  the  contracting 
officer  more  discretion  in  deciding 
whether  or  not  to  provide  a  pre-award 
debriefing  and  would  remove  the 
requirement  for  written  justification  if 
the  debriefing  is  delayed.  Post  award 
debriefings  would  still  be  required,  as 
provided  in  the  FAR.  This  provision 
would  simplify  and  expedite  the  award 
process.  We  believe  the  presence  or  lack 
of  this  provision  would  have  little  to  no 
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effect  on  whether  a  firm  decided  to 
submit  a  bid  on  any  particular 
solicitation  or  on  whether  a  small 
business  received  award.  Accordingly, 
we  believe  this  provision  should  have 
little  effect  on  competition. 

Based  on  the  above,  it  is  our  belief 
that  the  proposed  rule  would  not  limit 
competition. 

Advocacy  contended  that  the  original 
proposed  rule's  provisions  allowing  the 
consideration  of  offers  received  after  the 
closing  date  of  a  solicitation  would 
negatively  impact  competition.  No 
changes  to  this  new  proposed  rule  have 
been  made  based  on  this  comment. 
Current  General  Accounting  Office 
(GAO)  protest  decisions  permit  an 
agency  under  certain  circumstances  to 
accept  a  late  proposal  by  extending  the 
due  date  for  receipt  of  proposals.  Ivey 
Mechanical  Co.,  Comp.  Gen.  Dec.  B- 
272764,  96-2  CPD  H  83.  With  regard  to 
quotes,  current  GAO  protest  decisions 
state  that  if  a  request  for  quotation 
(RFQ)  does  not  contain  a  late  quotations 
clause,  but  merely  requests  quotations 
by  a  certain  date,  that  date  is  not 
considered  a  firm  date  for  the  receipt  of 
quotations.  In  such  a  case,  the  agency  is 
not  precluded  from  considering  a 
quotation  received  after  that  date, 
provided  that  no  substantial  activity  has 
transpired  in  evaluating  quotes  and  the 
other  quoters  would  not  be  prejudiced. 
Instruments  &■  Controls  Serv.  Co.,  65 
Comp.  Gen.  685  (1986).  Since  offers  and 
quotes  are  not  publicly  disclosed, 
vendors  are  not  prejudiced  by 
consideration  of  offers  or  quotes 
received  late.  Accordingly,  this 
proposed  rule  concerning  acceptance  of 
late  quotations  or  proposals  essentially 
restates  existing  Government  contract 
law  and  procedure.  In  our  view,  this 
provision  would  be  neutral  regarding 
impacts  on  small  business  versus  large 
business.  There  is  no  reason  to  believe 
that  late  quotations  or  proposals  would 
more  likely  be  submitted  by  large 
businesses  than  by  small  businesses. 

Several  comments  were  received  from 
the  Small  Business  Administration 
(SBA). 

SBA  questioned  whether  the  term 
"sole  source,"  as  used  in  section 
873.104,  accurately  reflects  a  common 
understanding  of  the  term  "sole  source" 
as  there  being  only  one  available  source. 
No  changes  are  made  to  this  revised 
proposed  rule  based  on  this  comment. 
In  our  view,  the  term  "sole  source,"  as 
used  in  this  revised  proposed  rule,  is 
consistent  with  the  definition  of  a  "sole 
source  acquisition"  as  provided  in  FAR 
6.003,  meaning  that  negotiations  are 
conducted  with  only  one  source.  Under 
the  FAR  definition,  an  acquisition 
would  be  a  "sole  source  acquisition"  if 


negotiations  were  conducted  with  only 
one  source,  as  would  be  the  case  for  a 
VA  acquisition  from  an  affiliated 
institution,  even  if  there  were  other 
sources  that  could  also  provide  the 
service. 

Sections  873.104(c)  and  873.108(a) 
include  the  term  "as  appropriate."  SBA 
opposed  the  inclusion  of  this  term  in 
the  rule  based  on  an  assertion  that  it 
does  not  appear  in  38  U.S.C. 
8153(a)(3)(B)(ii).  No  changes  are  made 
to  this  revised  proposed  rule  based  on 
this  comment.  The  cited  statutory 
provisions  were  amended  by  section 
402(e)  of  Public  Law  105-114  to  include 
this  term. 

SBA  recommended  that  VA  develop 
guidelines  to  define  market  research  in 
section  873.107.  We  agree  with  the 
comment  and  made  a  change  to  section 
807.107.  The  FAR  abeady  includes 
guidelines  to  define  market  research  at 
section  10.002(b).  The  applicable 
provisions  of  section  10.002(b)  would  be 
useful  in  conducting  market  research  for 
conunercial  services.  Therefore,  we  have 
incorporated  the  provisions  of  FAR 
10.002(b)  into  the  guidance  on  market 
research  contained  in  this  revised 
proposed  rule. 

SBA  suggested  that  we  revise  section 
873.107  to  require  the  head  of  the 
contracting  activity  to  submit  copies  of 
approved  waivers  of  small  business  set 
asides  to  the  Director,  VA  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  and  to  the  Assistant 
Administrator,  SBA  Office  of  Prime 
Contracting.  No  change  was  made  to 
this  revised  proposed  rule  based  on  this 
comment.  We  believe  that  if  an  inter- 
govenunental  agreement  of  this  nature 
were  to  be  established,  it  would  not 
need  to  be  included  in  regulations. 

SBA  raised  concerns  with  the 
provision  at  section  873.108(c)  making 
public  announcement  optional  for 
procurement  opportunities  below  the 
SAT.  No  chcuiges  were  made  to  this 
revised  proposed  rule  based  on  this 
comment.  Even  though  public 
annoimcements  are  not  required  by  the 
rule,  contracting  officers  are  expected  to 
solicit  a  sufficient  number  of  sources  to 
promote  competition  to  the  maximum 
extent  practicable  and  ensure  that  the 
purchase  is  advantageous  to  the 
Goveriunent,  based,  as  appropriate,  on 
either  price  alone  or  price  and  other 
factors.  Public  Law  104-262  grants  VA 
authority  to  "permit  all  responsible 
sources,  as  appropriate,  to  submit  a  bid, 
proposal,  or  quotation  *  *  *." 
(emphasis  added)  and  to  "prescribe 
simplified  procedures  for  the 
procurement  of  health-care  resources." 
As  provided  in  the  proposed  rule,  VA 
contracting  officers  are  required  to 


obtain  competition  to  the  maximum 
extent  practicable.  The  "as  appropriate" 
provision  of  Public  Law  104-262 
permits  VA  to  determine  what  is 
appropriate  regarding  aimouncing  the 
solicitations  valued  below  the  SAT. 
Further,  Public  Law  104-262  states  that 
acquisitions  conducted  in  accordance 
with  these  simplified  procedures  "may 
be  conducted  without  regard  to  any  law 
or  regulation  that  would  otherwise 
require  the  use  of  competitive 
procedures*   *   *."  Accordingly,  the 
provisions  of  section  873.108(c)  are 
consistent  with  statute. 

SBA  suggested  that  VA  select  one 
method  to  publicize  its  procurement 
opportunities.  No  change  was  made  to 
this  revised  proposed  rule  based  on  this 
comment.  Changing  technology  makes 
selection  of  one  alternative  too  limiting. 
The  intent  of  this  proposed  rule  is  to 
maximize  the  options  available  for 
public  aimouncements  and  to  maximize 
the  effective  distribution  of  information 
on  VA  solicitations.  Contracting  officers 
should  be  free  to  select  the  methods  for 
announcing  acquisitions  that  are  most 
appropriate  for  the  type  of  acquisition 
being  conducted. 

SBA  objected  to  the  provisions  at 
section  873.111(a)(2)  of  the  original 
proposed  rule  which  provide  that,  for 
acquisitions  below  the  simplified 
acquisition  threshold  ($100,000),  two 
quotations  will  be  considered  as 
meeting  the  requirement  for  competition 
to  the  maximum  extent  practicable. 
Based  on  subsequent  discussions  held 
with  a  representative  from  the  SBA 
Office  of  Advocacy,  changes  have  beea_ 
made  to  this  section.  The  provision 
providing  for  two  quotations  has  been 
removed.  The  requirements  of  FAR 
13.104  would  thus  apply  regarding 
obtaining  competition  to  the  maximum 
extent  practicable. 

SBA  pointed  out  that  section  873.118. 
Debriefings.  only  addressed  debriefings 
for  multiphase  or  best  value  pool 
acquisitions,  and  did  not  address 
debriefings  for  requests  for  quotations 
(RFQs).  sealed  bids,  or  negotiated 
acquisitions  that  are  not  multiphase  or 
best  value  pools.  In  this  regard.  SBA 
suggested  that  debriefings  be  required 
either  after  an  offeror  is  eliminated  from 
the  competition  or  after  contract  award. 
Based  on  this  conunent.  changes  are 
made  to  this  proposed  rule.  The  FAR 
does  not  require  debriefings  for  RFQs  or 
sealed  bids.  In  addition,  while  the  FAR 
at  section  15.505(b)  requires  that  the 
contracting  officer  "make  every  effort  to 
debrief  an  unsuccessful  offeror  as  soon 
as  practicable,"  it  allows  the  contracting 
officer  to  refuse  the  request  for  a  pre- 
award  debriefing  if  providing  the 
debriefing  is  not  in  the  Government's 
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best  interest.  The  reasons  for  the  denial 
must  be  documented  in  the  contract  file. 
The  intent  of  this  proposed  rule  is  to 
simply  and  expedite  the  award  process. 
Towards  this  end,  the  proposed  rule 
would  remove  some  of  the 
administrative  burden  imposed  by  the 
FAR,  eliminate  the  documentation 
requirements  of  the  FAR,  and  make  pre- 
award  debriefings  clearly  optional. 
Making  pre-award  debriefings  optional 
would  help  expedite  the  award  process. 
Post-award  debriefings  would  still  be 
required  for  any  firm  requesting  a 
debriefing  as  currently  provided  in  the 
FAR.  Where  this  proposed  rule  is  silent, 
existing  FAR  requirements  would  apply. 
Thus,  for  RFQs,  the  "request  for 
information"  requirements  of  FAR 
13.106-3(d)  would  still  apply.  For 
sealed  bids,  the  "information  to 
bidders"  requirements  of  FAR  14.409 
would  still  apply.  Based  on  the 
comment,  the  references  to  multiphase 
acquisitions  and  best  value  pools  have 
been  replaced  with  a  reference  to  a 
"request  for  proposals  (RFP)"  to  clarify 
that  this  section  would  apply  to  all  RFPs 
conducted  under  this  auUiority. 

A  VA  contracting  officer  objected  to 
the  proposed  regulatory  requirement  of 
section  873.105  that  the  contracting 
officer  form  a  team  for  each  acquisition 
of  commercial  services  or  the  use  of 
medical  equipment  or  space  conducted 
under  the  authority  of  38  U.S.C.  8153. 
We  have  made  changes  to  this  revised 
proposed  rule  based  on  this  comment. 
Prior  to  the  enactment  of  Public  Law 
104-262,  38  U.S.C.  8153  only 
authorized  VA  to  acquire  specialized 
medical  services.  Public  Law  104-262 
expanded  the  types  of  services  that  can 
be  acquired  under  the  authority  of  38 
U.S.C.  8153  to  include  any  health-care 
resource  that  is  a  commercial  service  or 
the  use  of  medical  equipment  or  space. 
These  proposed  simplified  procedures 
have  been  drafted  to  cover  this 
expanded  authority.  However,  we 
expect  these  simplified  acquisition 
procedures  to  continue  to  be  used 
primarily  for  the  acquisition  of  medical 
services.  Such  acquisitions  are  usually 
highly  complex  and  of  significant  dollar 
value.  It  is  critical  to  the  success  of  such 
acquisitions  that  appropriate  staff  at  the 
medical  center  fully  cooperate  with  the 
contracting  officer  in  the  development 
of  specifications,  the  conduct  of  the 
acquisition,  as  appropriate,  and  in  the 
administration  of  the  contract.  We 
believe  this  can  best  be  accomplished  by 
the  formation  of  a  team.  The 
composition  of  the  team  is  to  be 
determined  by  the  contracting  officer 
and  the  team  would  not  need  to  be  the 
same  for  every  acquisition.  The  team 


could  consist  of  as  few  as  two  people, 
the  requestor  and  the  contracting  officer. 
While  we  feel  a  team  is  necessary  for 
complex,  high  dollar  value  acquisitions, 
we  agree  with  the  commenter  that  a 
team  may  not  be  necessary  for  simple 
acquisitions  of  low  dollar  value. 
Therefore,  based  on  the  comment,  we 
have  proposed  to  set  a  dollar  threshold 
of  $100,000  {the  SAT)  for  the 
requirement  to  form  a  team. 

One  commenter  expressed  concern 
that,  if  adopted,  the  rule  would 
effeictively  limit  competition  and 
prevent  textile  rental  companies  fiom 
obtaining  VA  laundry  service  contracts. 
No  changes  are  made  to  this  revised 
proposed  rule  based  on  this  comment. 
We  do  not  believe  this  revised  proposed 
rule  would  have  an  efi^ect  on  whether 
textile  rental  companies  obtain  VA 
laundry  service  contracts.  We  believe 
the  pertinent  issue  raised  by  the 
commenter  concerns  VA  decisions  on 
whether  or  not  to  compete  laundry 
services.  Those  determinations  are 
beyond  the  scope  of  and  not  addressed 
in  the  proposed  rule. 

Chie  commenter  objected  to  the 
provisions  of  the  proposed  rule  • 
exempting  VA  from  provisions  of  FAR 
and  VAAR.  No  changes  are  made  to  this 
revised  proposed  rule  based  on  this 
comment.  Public  Law  104-262 
specifically  grants  VA  authority  to  make 
such  exemptions. 

One  commenter  alleged  that  the  rule 
attempts  to  waive  the  Economy  Act  and 
allow  VA  to  buy  commercial  services 
from  other  Government  agencies  with 
few  restrictions.  No  changes  are  made  to 
this  revised  proposed  rule  based  on  this 
comment.  Acquisitions  under  the 
Economy  Act  and  FAR  Subpart  17.5  are 
not  addressed  in  this  proposed  rule.  In 
addition,  this  proposed  rule  does  not 
cover  acquisitions  of  health-care 
resources  from  the  Department  of 
Defense  (DoD).  Under  38  U.S.C.  8111, 
VA  has  specific  authority  to  acquire 
health-care  resources  from  DoD.  This 
proposed  rule,  however,  does  cover 
acquisitions  from  other  Federal 
agencies.  The  statute  upon  which  this 
proposed  rule  is  based,  38  U.S.C.  8153, 
provides  that  VA  may  make 
arrangements  by  contract  or  other  form 
of  agreement  for  the  mutual  use  or 
exchange  of  use  of  health-care  resources 
with  "any  health-care  provider,  or  other 
entity  or  individual."  These  terms 
include  other  Federal  agencies.  Thus, 
the  statute  specifically  authorizes  VA  to 
acquire  commercial  services  or  the  use 
of  medical  equipment  or  space  from 
other  Federal  agencies.  However,  at  this 
time,  we  have  no  reason  to  believe  that 
other  Federal  agencies  will  submit  bids, 
proposals,  or  quotations  in  response  to 


VA  solicitations  for  commercial  services 
or  the  use  of  medical  equipment  or 
space. 

One  commenter  expressed  concern 
regarding  the  vague  language  used  in 
the  proposed  rule  and  the  potential 
negative  affects  thereof  on  competition 
and  suggested  that  the  final  rule  define 
and  give  examples  for  the  terms  "best 
interest  of  the  Government"  and 
"contracting  officer's  discretion."  No 
changes  are  made  to  this  revised 
proposed  rule  based  on  this  comment. 
Circumstances  vary  widely  and  it  would 
be  difficult,  if  not  impossible,  to 
describe  all  circumstances  where  a 
decision  is  in  the  "best  interest  of  the 
Government"  or  to  define  whether 
decisions  subject  to  the  "contracting 
officer's  discretion"  are  either 
acceptable  or  not  acceptable. 

One  commenter  requested  that  VA 
provide  examples  of  how  it  intends  to 
define  the  term  "reasonable."  as  used  in 
the  November  9,  1998.  SUPPLEMENTARY 
INFORMATION  portion  of  the  Federal 
Register  proposed  rule  notice.  No 
changes  are  made  to  this  revised 
proposed  rule  based  on  this  comment. 
This  term,  as  used  in  the 
SUPPLEMENTARY  INFORMATION,  was  not  a 
part  of  the  regulation.  Whether  or  not  an 
action  is  "reasonable"  depends  on  the 
circumstances.  Defining  what  is 
reasonable  in  one  set  of  circumstances 
might  restrict  action  in  another  set  of 
circumstances,  even  when  the  proposed 
action  under  that  new  set  of 
circumstances  could  also  be  considered 
"reasonable."  This  notwithstanding, 
contracting  officers  must  conduct 
business  with  integrity,  fairness,  and 
openness.  Under  the  proposed  rule, 
contracting  officers  would  remain 
subject  to  FAR  1.102-2(c){3),  which 
states  that  all  contractors  and 
prospective  contractors  shall  be  treated 
fairly  and  impartially  but  need  not  be 
treated  the  same. 

Two  commenters  addressed  the 
provisions  of  the  proposed  rule  at 
sections  801.602-70  and  801.602-71 
regarding  technical  and  legal  review 
requirements  for  VA  sales  agreements. 
Changes  are  made  to  this  revised 
proposed  rule  based  on  these  comments. 
This  proposed  rule  is  not  intended  to 
apply  to  the  sale  of  VA  services. 
Therefore,  provisions  regarding 
technical  and  legal  review  of  proposed 
VA  sales  agreements  have  been 
removed. 

One  commenter  requested 
clarification  of  section  806.302-5 
regarding  the  legal  definition  of  the  term 
"affiliated  institution."  No  changes  are 
made  to  this  revised  proposed  rule 
based  on  this  comment.  Pursuant  to  38 
U.S.C.  7302,  VA  may  have  affiliations 
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with  schools  of  medicine,  osteopathy, 
dentistry,  nursing,  pharmacy, 
optometry,  podiatry,  public  health,  or 
allied  health  professions,  other 
institutions  of  higher  learning,  medical 
centers,  academic  health  centers, 
hospitals,  and  such  other  public  or 
nonprofit  agencies,  institutions,  or 
organizations  as  the  Secretary  of 
Veterans  Affairs  considers  appropriate. 

One  commenter  expressed  concern 
with  the  provisions  of  the  proposed  rule 
exempting  VA  from  the  automatic  small 
business  set -aside  provisions  of  the  FAR 
for  acquisitions  between  $2,500  and 
$100,000,  from  the  FAR  notification 
requirements  for  announcing 
commercial  solicitations  in  the 
Commerce  Business  Daily  (CBD),  and 
from  other  FAR  acquisition  processes 
and  techniques.  The  commenter 
expressed  concern  that  the  proposed 
rule  gives  contracting  officers  too  much 
discretion.  Changes  were  made  to  the 
exemption  from  the  automatic  set-aside 
provisions  of  FAR  13.003(b)(1)  and 
19.502-2(a)  contained  in  the  November 
9, 1998,  proposed  rule  based  on  these 
comments. 

We  examined  the  exemption  to  the 
automatic  set-aside  of  acquisitions 
between  $2,500  and  $100,000  for  small 
business  and  determined  that 
elimination  of  this  exemption  would  not 
impact  the  ability  of  VA  to  conduct 
simplified  acquisitions.  Accordingly,  we 
have  removed  that  exemption  from  this 
revised  proposed  rule. 

Regarding  a  comment  on  the  broad 
discretion  given  to  contracting  officers, 
that  discretion  is  consistent  with  the 
reforms  of  the  Federal  Acquisition 
Streamlining  Act  and  the  Clinger-Cohen 
Act  and  other  acquisition  reform  efforts. 
It  provides  contracting  officers  with 
authority  to  conduct  acquisitions  in  a 
manner  that  is  in  the  best  interest  of  the 
Government.  No  changes  were  made  to 
this  revised  proposed  rule  based  on  this 
comment. 

One  commenter  expressed  concern 
regarding  the  statement  contained  in  the 
proposed  rule  that  VA  is  exempt  from 
laws  that  require  the  use  of  competitive 
procedures.  No  changes  were  made  to 
this  revised  proposed  rule  based  on  this 
comment.  VA  has  statutory  authority  for 
this  exemption.  38  U.S.C.  8153 
specifically  states  that  "[I]f  the  health- 
care resomt;e  required  is  a  commercial 
service,  the  use  of  medical  equipment  or 
space,  and  is  not  to  be  acquired  from  an 
entity  described  in  subparagraph  (A), 
any  procurement  of  the  resource  may  be 
conducted  without  regard  to  any  law  or 
regulation  that  would  otherwise  require 
the  use  of  competitive  procedures  for 
procuring  the  resource,  but  only  if  the 
procurement  is  conducted  in 


accordance  with  the  simplified 
procedures  prescribed  pursuant  to 
clause  (ii)."  38  U.S.C.  8153  goes  on  to 
require,  for  acquisitions  not  conducted 
with  affiliates,  that  the  simpUfied 
procedures  permit  all  responsible 
sources,  as  appropriate,  to  submit  a  bid, 
proposal,  or  quotation  and  that 
acquisitions  conducted  on  a  sole  source 
basis  be  justified  in  writing.  This 
proposed  rule  sets  forth  those  simplified 
procedures.  The  commenter  went  on  to 
state  a  belief  that  Congress  intended  that 
VA  be  covered  under  the  newly  enacted 
Federal  Activities  Inventory  Reform 
(FAIR)  Act  and  stated  an  expectation 
that  VA  will  comply  with  all  of  the 
FAIR  Act  provisions.  No  changes  are 
made  to  this  revised  proposed  rule 
based  on  this  comment.  Issues 
concerning  the  FAIR  Act  are  outside  of 
the  scope  of  and  not  addressed  by  this 
proposed  rule. 

One  conunent  from  a  VA  contracting 
officer  requested  clarification  of  the 
distinction  between  the  terms 
"weighted,"  as  used  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
the  proposed  rule  notice  of  November  9, 
1998.  and  "relative  importance,"  as 
used  in  section  873.112(d).  The 
prbposed  rule  at  section  873.112(d) 
states  that  the  relative  importance  of  any 
evaluation  information  included  in  a 
solicitation  shall  be  set  forth  therein. 
The  SUPPl£MENTARY  INFORMATION 
portion  of  the  proposed  rule  of 
November  9, 1998,  merely  reflected  that, 
consistent  with  FAR  15.304(d),  the 
elements  that  are  distinguished  by 
"relative  importance"  are  not  required 
to  be  weighted. 

In  addition  to  the  changes  noted 
above,  several  other  changes  were  made 
to  the  proposed  rule  document 
published  in  the  Federal  Register  on 
November  9,  1998,  as  follows: 

•  A  statement  exempting  architect- 
engineer  (A/E)  services  from  the  rule 
has  been  added  to  section  873.102.  A/ 
E  services  are  currently  acquired  in 
accordance  with  40  U.S.C.  541-544.  It  is 
not  the  intent  of  this  proposed  rule  to 
change  the  way  VHA  acquires  A/E 
services  or  to  deviate  from  the 
requirements  of  40  U.S.C.  541-544. 

•  Additional  provisions  have  been 
added  to  sections  873.105  and  873.112 
regarding  acquisition  plaiming  and  the 
evaluation  of  past  performance.  These 
are  important  aspects  of  the  acquisition 
process  and  warrant  additional 
emphasis  in  the  rule. 

•  A  provision  has  been  added  to 
section  873.107  to  clarify  that  the 
section  only  applies  to  acquisitions  in 
excess  of  the  micro-purchase  threshold. 
The  FAR  does  not  require  set-aside  of 
acquisitions  below  the  micro-purchase 


threshold  and  this  section  was  not 
intended  to  be  more  restrictive  than  the 
FAR. 

•  Based  on  comments  received  from 
SBA,  the  number  of  days  provided  in 
873.107(b)  for  SBA  to  noUfy  the 
contracting  officer  of  their  intent  to 
appeal  has  been  changed  from  1  day  to 
2  days  to  correspond  with  the  number 
of  days  provided  in  the  FAR. 

•  A  provision  has  been  added  to 
section  873.108(b)  to  clarify  t'lat  the 
exemption  to  announcing  sole  source 
acquisitions  in  the  GPE  would  also 
apply  to  sole  source  mutual  use  or 
exchange  of  use  contracts.  To  the  extent 
that  VA  would  be  acquiring  services 
under  such  contracts,  those  contracts 
are  "acquisitions,"  as  originally  covered 
by  this  paragraph. 

•  A  provision  has  been  added  to 
section  873.117  to  clarify  that  it  is  at  the 
contracting  officer's  option,  rather  than 
a  requirement,  to  estabUsh  a  binding 
contract  when  a  request  for  quotation 
process  was  used  to  obtain  quotes.  As 
originally  proposed  in  the  November  9, 
1998,  document,  this  section  could  have 
been  interpreted  as  requiring  such 
action  rather  than  making  it  optional. 

•  A  Paperwork  Reduction  Act  notice 
has  been  added  to  the  proposed  rule  on 
a  currently  existing  VAAR  clause  at 
section  852.207-70,  Report  of 
employment  luider  commercial 
activities,  and  the  clause  has  been 
added  to  VAAR  Part  812  for  use  in 
commercial  item  acquisitions. 

•  Based  on  updated  Federal 
Procurement  Data  System  data,  the 
estimated  number  of  respondents  and 
total  annual  reporting  and 
recordkeeping  burden  for  clause 
852.237-7,  Indemnification  and  Medical 
Liability  Insurance,  has  been  reduced. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520), 
collections  of  information  are  contained 
in  the  VAAR  clauses  at  section  852.207- 
70,  Report  of  employment  under 
conunercial  activities,  and  section 
852.237-7,  Indemnification  and  Medical 
Liability  Insurance,  as  set  forth  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  revised  proposed  rule.  Although 
this  docimient  proposes  to  add  the 
clauses  at  sections  852.207-70  and 
852.237-7  for  use  in  commercial  item 
solicitations  and  contracts,  this 
Paperwork  Reduction  Act  notice  of  this 
document  seeks  approval  for  collections 
of  information  for  both  commercial  and 
non-commercial  item  and  service 
contracts  for  these  clauses.  These 
clauses  can  be  used  in  both  commercial 
and  non-commercial  item  and  service 
solicitations  and  contracts.  As  required 
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under  §  3507(d)  of  the  Act.  VA  has 
submitted  a  copy  of  this  proposed 
rulemaking  action  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review  of  the  collection  of  information. 

OMB  assigns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  on  the  collection  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RDM  2900-AI71." 

Title  and  Provision/Clause  Number: 
Clause  852.207-70,  Report  of 
employment  imder  commercial 
activities. 

Summary  of  collection  of  information: 
This  clause  would  be  used  in 
solicitations  for  commercial  services 
where  the  work  is  currently  being 
performed  by  VA  employees  and  where 
those  employees  might  be  displaced  as 
a  result  of  award  to  a  commercial  firm. 
The  clause  requires  contractors  awarded 
such  contracts  to  provide,  within  5  days 
of  contract  award,  a  list  of  employment 
openings,  including  salaries  and 
benefits,  and  blank  job  application 
forms.  The  clause  also  requires  the 
contractor,  prior  to  the  contract  start 
date,  to  report:  the  names  of  adversely 
affected  Federal  employees  offered 
employment  openings;  the  date  the  offer 
was  made;  a  description  of  the  position; 
the  date  of  acceptance  and  the  effective 
date  of  employment;  the  date  of 
rejection  if  an  employee  rejected  an 
offer;  the  salary  and  benefits  contained 
in  any  rejected  offer;  and  the  names  of 
employees  who  applied  but  were  not 
offered  employment  and  the  reasons  for 
withholding  offers  to  those  employees, 
hi  addition,  the  clause  requires  the 
contractor,  during  the  first  90  days  of 
contract  performance,  to  report  the 
names  of  all  persons  hired  or  terminated 
imder  the  contract. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 
information  is  required  to  assist  the 
contracting  officer  in  monitoring  the 
contractor's  compliance  with  the 
employment  requirements  of  this  clause 
and  FAR  clause  52.207-3,  Right  of  First 
Refusal. 


Description  of  likely  respondents: 
Contractors  awarded  contracts  for 
commercial  services  which  might  result 
in  the  conversion,  from  in-house  to 
contract  performance,  of  work  currently 
being  performed  by  VA  employees. 

Estimated  number  of  respondents: 
200. 

Estimated  frequency  of  responses:  5 
reports  per  contract. 

Estimated  average  burden  per 
collection:  30  minutes  per  report. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  500  hours. 

Title  and  Provision/Clause  Number: 
Clause  852.237-7,  Indemnification  and 
Medical  Liability  Insurance. 

Summary  of  collection  of  information: 
This  clause  is  used  in  solicitations  for 
nonpersonal  health-care  services  in  lieu 
of  FAR  clause  52.237-7.  It  requires  the 
apparent  successful  bidder/offeror,  prior 
to  contract  award,  to  furnish  evidence 
that  the  firm  possesses  the  types  and 
amoimts  of  insurance  required  by  the 
solicitation.  Following  contract  award, 
the  contractor  must  notify  the 
contracting  officer  if  there  are  any 
changes  in  the  firm's  insurance  coverage 
during  the  contract  period.  Prior  to 
award,  this  evidence  is  in  the  form  of  a 
certificate  from  the  firm's  insurance 
company.  After  award,  it  is  in  the  form 
of  a  letter  or  other  correspondence,  plus 
additional  certificates. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 
information  is  required  to  protect  VA  by 
ensiuing  that  the  firm  to  which  award 
will  be  made  possesses  the  types  and 
amounts  of  insurance  required  by  the 
solicitation.  It  helps  ensure  that  VA  will 
not  be  held  liable  for  any  negligent  acts 
of  the  contractor  and  ensures  that  VA 
beneficiaries  and  the  public  are 
protected  by  adequate  insurance 
coverage. 

Description  of  likely  respondents: 
Apparent  successful  bidders/offerors  on 
solicitations  for  nonpersonal  health-care 
services. 

Estimated  number  of  respondents: 
1,500. 

Estimated  frequency  of  responses: 
Usually  just  once  for  each  contract 
awarded. 

Estimated  average  burden  per 
collection:  30  minutes. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  750  hours. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 


Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Regulatory  Flexibility  Act 

Initial  Regulatory  Flexibility  Analysis 

This  initial  regulatory  flexibility 
analysis  is  provided  to  meet  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.). 

a.  A  description  of  the  reasons  why 
action  by  the  Department  is  being 
considered. 

Response:  As  more  fully  explained 
above,  the  proposed  rule  would  amend 
the  VAAR  to  implement  the  provisions 
of  38  U.S.C.  8151-8153,  which 
authorize  the  Secretary  of  Veterans 
Affairs,  in  consultation  with  the 
Administrator  of  Federal  Procurement 
Policy,  to  prescribe  simplified 
procedures  for  the  procurement  of 
health-care  resources.  We  believe  the 
simplified  procedures  will  allow  VA  to 
become  more  efficient  in  procuring 
health-care  resources. 

b.  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule. 

Response:  The  objective  of  the 
proposed  rule  is  to  allow  VA  to  become 
more  efficient  in  procuring  health-care 
resources  and  thereby  strengthen  the 
medical  programs  of  the  Department 
and  improve  the  quality  of  health  care 
provided  to  veterans. 

The  legal  basis  for  the  proposed  ruJe 
is  contained  in  38  U.S.C.  8151-8153, 
which  provide  that  the  Secretary,  in 
consultation  with  the  Administrator  for 
Federal  Procurement  Policy,  may 
prescribe  simplified  procedures  for  the 
procurement  of  health-care  resources. 
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c.  A  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  proposed 
rule  will  apply. 

Response:  The  description  of  the 
small  entities  that  could  be  affected  by 
the  proposed  rule  would  be  small 
entities  that  provide  commercial 
services  or  the  use  of  medical 
equipment  or  space  to  the  health-care 
industry. 

We  do  not  have  precise  figures  on  the 
I      number  of  small  entities  that  could 
potentially  be  affected  by  the  proposed 
rule.  Any  small  entity  that  provides,  or 
wishes  to  provide,  commercial  services 
or  the  use  of  medical  equipment  or 
space  to  VA  health-care  facilities  could 
potentially  be  affected. 

However,  the  proposed  rule  would 
not  apply  to  the  majority  of  VA 
acquisitions.  The  proposed  rule  would 
apply  only  to  competitive  acquisitions 
of  commercial  services  or  the  use  of 
medical  equipment  or  space  conducted 
by  the  Veterans  Health  Administration 
(VHA)  and  which  specifically  reference 
the  authority  of  38  U.S.C.  8153.  The 
proposed  rule  would  not  apply  to 
acquisitions  of  supplies  or  equipment  or 
to  acquisitions  on  behalf  of  the  Veterans 
Benefits  Administration  (VBA)  or  the 
National  Cemetery  Administration 
(NCA).  Except  for  section  873.108(b), 
the  proposed  rule  would  not  apply  to 
VHA  sole  source  acquisitions  from 
affiliated  institutions  or  entities 
associated  with  affiliated  institutions. 
The  authority  for  VA  to  contract  on  a 
sole  source  basis  with  an  institution 
affiliated  with  VA  or  with  a  medical 
practice  group  or  other  approved  entity 
associated  with  an  affiliate,  addressed  in 
the  proposed  rule  at  873.108(b),  is 
authorized  by  law  and  is  not  dependent 
upon  this  rulemaking.  The  proposed 
rule  would  not  apply  to  acquisitions  of 
services  for  which  other  specific 
authorities  apply,  such  as  acquisitions 
of  nursing  home  care  services,  which 
are  acquired  under  the  authority  of  38 
U.S.C.  1720,  or  to  acquisitions  of  non- 
commercial services,  such  as 
construction. 

We  have  no  relevant  data  regarding 
commercial  service  acquisitions  below 
$25,000.  However,  we  expect  little 
application  of  the  proposed  rule  to 
acquisitions  below  $25,000.  Existing 
FAR  provisions  for  such  acquisitions  are 
already  very  simple  and  the  provisions 
of  the  revised  proposed  rule  likely 
would  not  provide  significant  benefit  to 
the  Government  to  warrant  use  of  this 
authority. 

In  Fiscal  Year  (FY)  1998,  VHA 
reported  approximately  6,000 
individual  service  transactions 
(excluding  classification  codes  C,  E, 


Q402,  Y,  and  Z  (architect/engineer, 
purchase  of  structures,  nursing  home, 
construction,  and  maintenance  of  real 
property,  respectively),  all  of  which  we 
believe  are  not  covered  by  the  proposed 
rule)  valued  in  excess  of  $25,000  to  the 
Federal  Procurement  Data  System.  Of 
those  transactions,  approximately  3,000 
were  awarded  to  small  businesses  and 
approximately  900  were  awarded  to 
non-profit  businesses.  Similar  figures  . 
were  reported  for  FY  1999.  Of  the  total 
acquisition  dollars  associated  with  these 
6,000  annual  awards,  we  estimate  that 
in  FY  1998,  approximately  42  percent, 
and  in  FY  1999,  approximately  44 
percent,  were  awarded  to  small 
businesses. 

d.  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  which 
would  be  subject  to  the  requirement, 
and  the  type  of  professional  skills 
necessary  for  preparation  of  the  report 
or  record. 

Response:  The  reporting  or 
recordkeeping  requirements  of  the 
clauses  at  section  852.207-70,  Report  of 
employment  under  commercial 
activities,  and  section  852.237-7, 
Indemnification  and  Medical  Liability 
Insurance,  are  discussed  in  the 
Paperwork  Reduction  Act  (PRA)  portion 
of  the  proposed  rule.  The  clause  at 
section  852.207-70  requires  the 
contractor,  on  contracts  where  current 
VA  employees  are  displaced,  to  report 
on  employment  openings  and  on  efforts 
to  hire  displaced  VA  employees.  The 
clause  at  section  852.237-7  requires 
contractors,  on  contracts  for 
nonpersonal  health-care  services,  to 
provide  evidence  of  liability  insurance. 
The  revised  proposed  rule  imposes  no 
new  reporting  or  recordkeeping 
requirements  not  already  required  by 
the  VAAR.  Currently,  the  VAAR 
requires  that  these  clauses  be  included 
in  all  applicable  solicitations  and 
contracts,  i.e.,  contracts  where  VA 
employees  might  be  displaced  or 
contracts  for  nonpersonal  health-care 
services.  The  rule  proposes  to  provide 
clarification  that  these  clauses  would 
continue  to  be  required  in  all  applicable 
service  contracts,  including  commercial 
service  contracts  issued  under  the 
authority  of  38  U.S.C.  8153.  Small 
entities  currently  holding  contracts 
where  VA  employees  might  be 
displaced  or  for  nonpersonal  health-care 
services  are  required  to  provide 
employment  reports  or  evidence  of 
liability  insurance,  as  applicable.  Under 
the  revised  proposed  rule,  there  would 
be  no  change  to  those  requirements  and 
no  new  added  requirements.  There 


would  be  no  additional  small  entities 
affected  by  the  revised  proposed  rule 
that  would  not  already  be  affected  by 
the  current  regulations.  No  professional 
skills  are  necessary  to  comply  with 
these  reporting  and  recordkeeping 
requirements. 

e.  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or 
conflict  with  the  rule. 

Response:  The  provisions  of  the 
proposed  rule,  if  adopted,  would  take 
precedence  over  currently  existing 
regulations  in  the  FAR  and  VAAR.  To 
the  extent  that  the  new  rule  would 
apply,  there  would  be  no  conflict, 
duplication,  or  overlap  with  VA  or  other 
Federal  rules. 

f  A  description  of  any  significant 
alternatives  to  the  proposed  rule  which 
accomplish  the  stated  objectives  of 
applicable  statutes  and  which  minimize 
any  significant  economic  impact  of  the 
proposed  rule  on  small  entities 

Response:  We  believe  that,  with  two 
exceptions,  the  provisions  of  the 
proposed  rule,  where  those  provisions 
differ  from  the  FAR,  are  small  business/ 
large  business  neutral,  i.e.,  they  would 
have  neither  a  positive  nor  a  negative 
impact  on  small  business  or  large 
business.  The  two  exceptions  concern 
the  authority  to  waive  FAR  small 
business  set-aside  provisions  and 
changes  concerning  the  transmission  of 
solicitation  notices  to  the 
Govemmentwide  point  of  entry  (GPE). 

1 .  The  proposed  rule  at  section 
873.107  contains  a  provision  allowing 
the  head  of  the  contracting  activity 
(HCA)  to  waive  the  set-aside  of  an 
acquisition  for  small  business.  The  HCA 
must  determine  that  the  waiver  is  in  the 
best  interest  of  the  Government.  The 
availability  of  this  authority  may  result 
in  acquisitions  where  small  businesses 
have  to  compete  against  large  businesses 
rather  than  compete  only  against  other 
small  businesses. 

The  alternatives  to  this  waiver 
authority  that  were  considered  in  order 
to  limit  the  impact  of  waivers  on  small 
businesses  included  having  no  waiver 
authority  or  limiting  the  application  of 
that  authority  to  specific  types  of 
acquisitions,  such  as  acquisitions  for 
medical  services,  or  limiting  the 
authority  to  acquisitions  in  excess  of  a 
certain  dollar  threshold.  For  the  reasons 
stated  below,  we  determined  to  place  no 
limits,  other  than  those  contained  in  the 
revised  proposed  rule,  on  the 
application  of  this  waiver  authority. 

As  noted  above,  the  revised  proposed 
rule  would  only  apply  to  a  limited 
number  of  acquisitions.  We  believe  the 
waiver  authority  would  be  used  in  very 
few  of  those  limited  number  of 


30674 


Federal  Register /Vol.  66,  No.  110 /Thursday,  June  7,  2001 /Proposed  Rules 


acquisitions,  primarily  in  acquisitions 
where  it  is  critical  to  broaden  the  pool 
of  sources  considered  in  order  to  obtain 
the  highest  quality  patient  care  services 
at  reasonable  prices.  In  such  cases,  it 
would  not  be  in  VA's  best  interest  to 
exclude  non-profit  teaching  hospitals 
and  universities  and  other  similar  high 
quality  large  businesses  from  the 
competition.  Small  businesses  could 
still  compete  and  would  have  an  equal 
opportxmity  to  be  considered  for  award. 
The  availability  of  this  authority,  while 
most  critical  to  direct  patient  care 
service  acquisitions,  could  be  a 
necessary  element  of  other  commercial 
service  acquisitions  that  are  critical  to 
the  optimum  functioning  of  the  medical 
centers. 

In  some  limited  circumstances,  the 
waiver  authority  of  section  873.107  may 
have  a  benehcial  impact  on  small 
entities.  As  noted  above,  VA  has 
authority  to  contract  on  a  sole  source 
basis  with  medical  schools,  hospitals, 
and  clinics  affiliated  with  VA.  Medical 
schools,  hospitals,  and  clinics  are 
almost  exclusively  large  or  nonprofit 
businesses.  Under  the  FAR,  if  a  VA 
medical  center  wishes  to  seek 
competition  for  services  ciurently  being 
acquired  from  its  affiliate,  the  affiliate 
would  be  excluded  from  bidding  on  that 
competition  if  there  were  two  or  more 
small  businesses  capable  of  providing 
the  services.  It  is  in  VA's  best  interest 
to  obtain  state-of-the-art  medical 
services  from  the  highest  qualified 
soiures  at  reasonable  prices.  Without 
the  waiver  authority,  VA  medical 
centers  would  most  likely  continue  to 
award  sole  source  contracts  to  its 
affiliates  rather  than  seek  competition, 
since,  under  a  competitive  solicitation, 
those  affiliates  might  be  excluded  as 
potential  sources  for  those  services. 
While  VA  medical  centers  might  be 
willing  to  consider  other  sources,  they 
generally  are  unwilling  to  exclude  their 
affiliate  as  a  potential  source.  However, 
under  the  waiver  procedures  of  the 
proposed  rule,  VA  would  no  longer  be 
required  to  exclude  its  affiliates  from 
consideration.  Accordingly,  VA  medical 
centers  may  be  more  likely  to  issue 
competitive  solicitations  for  highly 
technical  medical  services  rather  Uian 
acquire  such  services  on  a  sole  source 
basis  bom  their  affiliates.  Rather  than 
reducing  small  business  access  to  VA 
acquisitions  of  medical  services,  the 
waiver  process  could  result  in  increased 
access  to  such  acquisitions  by  small 
businesses.  In  this  regard,  once  this  rule 
is  in  place,  VA  intends  to  monitor, 
through  the  Federal  Procurement  Data 
System,  the  use  of  the  procedures 
provided  in  this  proposed  rule  and  the 


impact  on  VA's  socioeconomic 
programs. 

2.  The  FAR  requires  that  all  proposed 
acquisitions,  including  sole  source 
acquisitions,  exceeding  $25,000,  with 
certain  exceptions,  be  transmitted  to  the 
GPE.  The  revised  proposed  rule  differs 
from  the  FAR  in  several  ways.  First,  it 
provides,  at  section  873.108(a),  that 
acquisitions  exceeding  the  simplified 
acquisition  threshold  (SAT)  (currently 
$100,000)  would  not  have  to  be 
aimounced  in  the  GPE.  Rather,  the 
revised  proposed  rule  would  require 
that  contracting  officers  publicly 
announce  such  proposed  acquisitions 
utilizing  a  medium  designed  to  obtain 
competition  to  the  maximum  extent 
practicable.  The  revised  proposed  rule 
lists  a  number  of  examples  for  where  the 
announcements  may  be  accessed, 
including  the  GPE.  The  intent  of  the 
revised  proposed  rule  is  to  maximize 
the  dissemination  of  information 
regarding  such  proposed  acquisitions, 
not  to  limit  dissemination.  Most 
acquisitions  for  services  are  of  interest 
only  to  the  local  community.  In  many 
cases,  it  is  impossible  for  a  firm  located 
some  distance  from  a  VA  medical  center 
to  provide  coronary  bypass  operations. 
X-ray  or  oncology  services,  or  other 
services  necessary  to  operate  the 
medical  center,  on  a  timely  basis.  We 
believe  that  both  small  and  large  local 
service  providers  of  health-care 
resources  (e.g.,  hospitals  and  clinics)  are 
more  likely  to  be  made  aware  of 
acquisition  opportunities  if  the 
acquisitions  are  announced  in  mediums 
that  are  seen  and  read  by  the  local 
service  community  or  if  they  are 
contacted  directly.  Accordingly,  we 
believe  this  provision  of  the  proposed 
rule  would  tend  to  increase  competition 
rather  than  decrease  competition  and 
provide  small  businesses  with  increased 
opportunities. 

Second,  the  proposed  rule  at  section 
873.108(b)  would  provide  that  sole 
source  acquisitions  from  institutions 
affiliated  with  VA  and  from  medical 
practice  groups  and  other  entities 
associated  with  an  affiliated  institution 
are  exempt  ftt)m  the  requirement  for 
synopsis  in  the  GPE.  38  U.S.C.  8153 
specifically  authorizes  VA  to  acquire 
health-care  resources  on  a  sole  source 
basis  frtjm  institutions  affiliated  with 
VA  and  from  medical  practice  groups 
and  other  entities  associated  with  an 
affiliated  institution.  Exempting  such 
acquisitions  ttom  synopsis  in  the  GPE  is 
consistent  with  statute,  which  imposes 
no  requirement  for  VA  to  solicit  and 
consider  any  other  off^ers.  Thus,  this 
provision  of  the  proposed  rule  would 
have  no  impact  on  competition,  since 


competition  is  not  required  under  any 
circumstances. 

Section  873.108(b)  would  also  exempt 
from  publication  sole  source 
acquisitions  of  hospital  care,  medical 
services,  and  other  health-care  services 
from  any  source,  whether  or  not  the 
source  is  affiliated  with  VA.  However, 
as  required  by  38  U.S.C.  8153(a)(3)(D), 
acquisitions  from  non-affiliates,  if 
conducted  on  a  sole  source  basis,  must 
still  be  justified  and  approved. 
Acquisitions  for  hospital  care,  medical 
services,  or  other  health-care  services 
would  usually  be  conducted  on  a  sole 
source  basis  only  if  there  was  an 
emergency  need  for  such  services. 
Otherwise,  the  acquisitions  would  likely 
be  conducted  competitively,  if  not 
acquired  from  an  affiliate.  The  FAR 
provides  an  exemption  from  synopsis  in 
the  GPE  under  conditions  of  unusual  or 
compelling  urgency  and  where  the 
Government  would  be  seriously  injured 
by  any  delay  due  to  the  publication 
requirement.  We  expect  that  most  of  the 
sole  source  acquisitions  of  hospital  care, 
medical  services,  and  other  health-care 
services  covered  by  this  provision  will 
be  conducted  under  conditions  of 
unusual  or  compelling  urgency.  Such 
acquisitions  would  include  emergency 
hospital  care  for  a  veteran  in  an  area  not 
served  by  a  nearby  VA  medical  center. 
Even  under  the  FAR,  this  type  of 
acquisition  is  exempt  from  synopsis,  in 
the  GPE  by  virtue  of  its  being  an  urgent 
and  compelling  acquisition.  This 
provision  of  the  proposed  rule  would 
simplify  the  acquisition  process  by 
freeing  the  contracting  officer  from 
having  to  make  individual 
determinations  regarding  publication  for 
each  sole  source  acquisition  of  hospital 
care,  medical  services,  and  other  health- 
care services.  Since  we  expect  most 
such  acquisitions  to  already  be  exempt 
under  the  FAR,  we  believe  this 
provision  would  have  little,  if  any, 
impact  on  competition  or  on  awards  to 
small  businesses. 

Third,  the  proposed  rule  at  section 
873.108(c)  would  exempt  acquisitions 
below  the  SAT  from  the  requirement  for 
.  public  announcement,  including 
synopsis  in  the  GPE.  However,  the  rule 
at  section  873.104  would  require  the 
contracting  officer  to  seek  competition 
to  the  maximiun  extent  practicable  and 
to  permit  all  responsible  sources,  as 
appropriate,  to  submit  a  bid,  proposal, 
or  quotation.  In  addition,  for 
acquisitions  below  the  SAT,  section 
873.111  states  that  contracting  officers 
should  solicit  a  sufficient  number  of 
sources  to  promote  competition  to  the 
maximum  extent  practicable.  Section 
873.107  would  require  that  acquisitions 
be  set  aside  for  small  business.  These 
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provisions  would  tend  to  mitigate  any 
negative  impact  that  section  873.108(c) 
would  have  on  small  businesses. 

The  alternatives  to  the  above 
provisions  regarding  public 
aimouncements  in  tiie  GPE  that  were 
considered  were  to  eliminate  these 
provisions  and  follow  the  provisions  of 
the  FAR  or  to  limit  the  exemptions  to 
specific  categories  of  acquisitions,  such 
as  acquisitions  for  medical  services.  The 
objectives  of  the  proposed  rule  are  to 
allow  VA  to  become  more  efficient  in 
procuring  health-care  resources.  The 
intent  of  this  revised  proposed  rule  is  to 
provide  procurement  processes  that  are 
simpler  and  less  time  consuming  than 
those  of  the  FAR.  As  discussed  above, 
we  believe  that  the  flexibility  to  select 
the  public  medium  that  best  captures 
the  awareness  of  interested  sources  will 
enable  the  Department  to  maximize  the 
effective  distribution  of  information  on 
VA  solicitations  and  more  efficiently 
take  advantage  of  competition  without 
decreasing  competition.  For  this  reason, 
the  provisions  regarding  publicizing 
contract  actions  have  been  retained 
without  change. 

List  of  Sub)ects 

48  CFR  Parts  801  and  852 

Government  Procurement,  Reporting 
and  recordkeeping  requirements. 

48  CFR  Parts  806,  812,  837,  and  873 

Government  procurement. 

Approved:  February  15,  2001 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  48  CFR  chapter  8  is  proposed 
to  be  amended  as  follows: 

PART  801— VETERANS  AFFAIRS 
ACQUISITION  REGULATIONS  SYSTEM 

1.  The  authority  citations  for  Part  801 
continue  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

801.301-70    [Amended] 

2.  The  chart  in  paragraph  (c)  of 
section  801.301-70  is  amended  by 
adding  two  new  entries  in  numerical 
order  to  read  as  follows: 

801.301-70    Paperwork  Reduction  Act 
requirements. 

***** 

(c)*  *  * 


48  CFR  part  or  section 
where  identified  and  de- 
scribed 


Current  0MB 
control  No. 


48  CFR  pan  or  section 

where  identified  and  de- 

schbed 


Current  OMB 
control  No. 


852.237-7 


2900-{number] 


801.602-70    [Amended] 

3.  In  801.602-70,  paragraphs  (a)(4)(vi) 
and  (a)(4)(vii)  are  revised  to  read  as 
follows: 

801.602-70    LegalAechnical  review 
requirements  to  be  met  prior  to  contract 
execution. 

(a)*   *  * 

(4)*   •   * 

(vi)  Competitive  contracts  exceeding 
$1.5  million  and  noncompetitive 
contracts  exceeding  $500,000  for  the 
acquisition  of  scarce  medical  specialist 
services  acquired  under  the  authority  of 
38  U.S.C.  7409. 

(vii)  Competitive  contracts  exceeding 
$1.5  million  and  noncompetitive 
contracts  exceeding  $500,000  for  the 
acquisition  of  health-care  resources 
acquired  under  the  authority  of  38 
U.S.C.  8151-8153. 


801.602-71     [Amended] 

4.  In  801.602-71,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

801 .602-71    Processing  contracts  for  legal/ 
technical  review. 

***** 

(b)*  •  * 

(2)  Proposed  contracts  and  agreements 
for  scarce  medical  specialist  services  or 
for  the  mutual  use  or  exchange  of  use 
of  health-care  resoiut:es,  as  specified  in 
801.602-70(a)(4)(vi)  and  (a)(4)(vii).  will 
be  forwarded  to  Central  Office  in 
accordance  with  Veterans  Health 
Administration  directives  and  VA 
Manual  M-1,  Part  1,  Chapter  34,  for 
review  and  submission  to  the  Office  of 
the  General  Counsel  (025). 


801.602-72    [Amended] 

5.  In  801.602-72,  paragraph  (b)  is 
revised  to  read  as  follows: 

801 .602-72    Documents  to  be  submitted 
for  legal  review. 

***** 

(b)  For  proposed  contracts  and 
agreements  for  scarce  medical  specialist 
services  or  for  the  mutual  use  or 
exchange  of  use  of  health-care 
resources,  as  specified  in  801.602- 
70(a)(4){vi)  and  {a)(4)(vii),  the 
documents  referred  to  in  VA  Manual  M- 
1,  Part  1,  Chapter  34. 


852.207-70 


290G-{numt)er] 


PART  806— COMPETITION 
REQUIREMENTS 

6.  The  authority  citations  for  Part  806 
continue  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

806.302-5    [Amended] 

7.-S.  In  806.302-5,  paragraph  (b)  is 
revised,  paragraph  (c)  is  redesignated  as 
paragraph  (d),  and  a  new  paragraph  (c) 
is  added  to  read  as  follows: 

806.302-5    Authorized  or  required  by 
statute. 

***** 

(b)  Contracts  or  agreements  for  the 
mutual  use  or  exchange  of  use  of  health- 
care resources,  consisting  of  commercial 
services,  the  use  of  medical  equipment 
or  space,  or  research,  negotiated  under 
the  authority  of  38  U.S.C.  8151-8153, 
are  approved  for  other  than  full  and 
open  competition  only  when  such 
contracts  or  agreements  are  with 
institutions  affiliated  with  the 
Department -of  Veterans  Affairs, 
pursuant  to  38  U.S.C.  7302,  with 
medical  practice  groups  or  other 
approved  entities  associated  with 
affiliated  institutions  (entities  will  be 
approved  if  determined  legally  to  be 
associated  with  affiliated  institutions), 
or  with  blood  banks,  organ  banks,  or 
research  centers.  The  justification  and 
approval  requirements  xjf  FAR  6.303  and 
VAAR  806.304  do  not  apply  to  such 
contracts  or  agreements. 

806.302-5    Authorized  or  required  by 
statute. 

(c)  Contracts  or  agreements  for  the 
mutual  use  or  exchange  of  use  of  health- 
care resources,  consisting  of  commercial 
services  or  the  use  of  medical 
equipment  or  space,  negotiated  under 
the  authority  of  38  U.S.C.  8151-8153. 
and  not  acquired  under  the  authority  of 
paragraph  (b)  of  this  section,  may  be 
conducted  without  regard  to  any  law  or 
regulation  that  would  otherwise  require 
the  use  of  competitive  procedures  for 
procuring  resources,  provided  the 
procurement  is  conducted  in 
accordance  with  the  simplified 
procedures  contained  in  (VAAR)  48  CFR 
part  873.  The  justification  and  approval 
requirements  of  FAR  6.303  and  VAAR 
806.304  shall  apply  to  such  contracts  or 
agreements  conducted  on  a  sole  source 
basis. 


PART  812— ACQUISITION  OF 
COMMERCIAL  ITEMS 

9.  The  authority  citations  for  Part  812 
continue  to  read  as  follows: 
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Authority.  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

812.301    [Amended] 

10.  Bi  812.301,  paragraph  (c)  is 
revised  and  paragraph  (g)  is  added  to 
read  as  follows: 

812.301    Solicitation  provisions  and 
contract  clauses  for  the  acquisition  of 
commercial  items. 

***** 

(c)  The  provisions  and  clauses  in  the 
following  VAAR  sections  must  be  used, 
when  appropriate,  in  accordance  with 
the  prescriptions  contained  therein  or 
elsewhere  in  the  VAAR,  in  requests  for 
quotations,  solicitations,  or  contracts  for 
the  acquisition  of  commercial  items: 

(1)  852.207-70,  Report  of  employment 
under  commercial  activities. 

(2)  852.211-71,  Guarantee  clause. 

(3)  852.211-72,  Inspection. 

(4)  852.211-73,  Frozen  processed 
foods. 

(5)  852.211-74,  Telecommunications 
equipment. 

(6)  852.211-75,  Technical  industry 
standards. 

(7)  852.214-70,  Caution  to  bidders-bid 
envelopes. 

(8)  852.216-70,  Estimated  quantities 
for  requirements  contracts. 

(9)  852.229-70,  Purchases  from 
patient's  funds. 

(10)  852.229-71,  Purchases  for 
patients  using  Government  funds  and/or 
personal  funds  of  patients. 

(11)  852.233-70,  Protest  content. 

(12)  852.237-7,  Indemnification  and 
Medical  Liability  Insurance. 

(13)  852.237-70.  Contractor 
responsibilities. 

(14)  852.237-71,  Indemnification  and 
insurance  (vehicle  and  aircraft  service 
contracts). 

(15)  852.252-1,  Provisions  or  clauses 
requiring  completion  by  the  ofieror  or 
prospective  contractor. 

(16)  852.270-1,  Representatives  of 
contracting  officers. 

(17)  852.270-2,  Bread  and  bakery 
products. 

(18)  852.270-3.  Purchase  of  shellfish. 
*        •        •        •        • 

(g)  When  soliciting  for  commercial 
services  or  the  use  of  medical 
equipment  or  space  under  the  authority 
of  (VAAR)  48  CFR  part  873  and  38 
U.S.C.  8151-8153,  the  provisions  and 
clauses  in  the  following  VAAR  sections 
may  be  used  in  accordance  with  the 
prescriptions  contained  therein  or 
elsewhere  in  the  VAAR: 

(1)  852.273-70,  Late  offers. 

(2)  852.273-71,  Alternative 
negotiation  techniques. 

(3)  852.273-72,  Alternative 
evaluation. 


(4)  852.273-73,  Evaluation— health- 
care resources. 

(5)  852.273-74,  Award  without 
exchanges. 

PART  837— SERVICE  CONTRACTING 

11.  The  authority  citations  for  Part 
837  continue  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

837.403    [Amended] 

12.  Section  837.403  is  amended  by 
adding,  at  the  end  of  the  first  sentence, 
",  including  solicitations  and  contracts 
for  nonpersonal  health-care  services 
awarded  under  the  authority  of  38 
U.S.C.  8151-8153  and  (VAAR)  48  CFR 
part  873". 

PART  852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

13.  The  authority  citations  for  Part 
852  continue  to  read  as  follows: 

Authority:  38  U.S.C.  501  and  40  U.S.C. 
486(c). 

14.  In  section  852.207-70,  the 
introductory  text  is  revised  to  read  as 
follows: 

852.207-70    Report  of  employment  under 
commercial  activities. 

As  prescribed  in  807.304-77  and 
873.110,  the  following  clause  must  be 
included  in  A-76  cost  comparison 
solicitations  and  solicitations  issued 
imder  the  authority  of  38  U.S.C.  8151- 
8153  which  may  result  in  the 
conversion,  bom  in-house  to  contract 
performance,  of  worit  currently  being 
performed  by  VA  employees: 

15.  Section  852.273-70  is  added  to 
read  as  follows: 

852JS73-70    LaAaonars. 

As  prescribed  in  873.110(a),  insert  the 
following  provision: 
LATE  OFFERS  (Date) 

This  provision  replaces  paragraph  (f)  of 
FAR  provision  52.212-1.  Offers  or 
modifications  of  offers  received  after  the  time 
set  forth  in  a  request  for  quotations  or  request 
for  proposals  may  be  considered,  at  the 
discretion  of  the  contracting  officer,  if 
determined  to  be  in  the  best  interest  of  the 
Government.  Late  bids  submitted  in  response 
to  an  invitation  for  bid  (IFB)  will  not  be 
considered. 

(End  of  provision) 

16.  Section  852.273-71  is  added  to 
read  as  follows: 

852.273-71    Alternative  negotiation 
techniques. 

As  prescribed  in  873.110(b),  insert  the 
following  provision: 


ALTERNATIVE  NEGOTIATION 
TECHNIQUES  (Date) 

The  contracting  officer  may  elect  to  use  the 
alternative  negotiation  techniques  described 
in  section  873.111(e)  of  48  Code  of  Federal 
Regulations  Chapter  8  in  conducting  this 
procurement.  If  used,  offerors  may  respond 
by  maintaining  offers  as  originally  submitted, 
revising  offers,  or  submitting  an  alternative 
offer.  The  Government  may  consider  initial 
offers  unless  revised  or  withdrawn,  revised 
offers,  and  alternative  offers  in  making  the 
award.  Revising  an  offer  does  not  guarantee 
an  offeror  an  award. 
(End  of  provision) 

17.  Section  852.273-72  is  added  to 
read  as  follows: 

852.273-72    Altematlve  evaluation. 

As  prescribed  in  873.110(c),  insert  the 
following  provision: 

ALTERNATIVE  EVALUATION  (Date) 

(a)  The  Government  will  award  a  contract 
resulting  from  this  solicitation  to  the 
responsible  offeror  submitting  the  lowest 
priced  offer  that  conforms  to  the  solicitation. 
During  the  specified  period  for  receipt  of 
offers,  the  amount  of  the  lowest  offer  will  be 
posted  and  may  be  viewed  by — [Contracting 
officer  insert  description  of  how  the 
information  may  be  viewed  electronically  or 
otherwise] — .  Offerors  may  revise  offers 
anytime  during  the  speciffed  period.  At  the 
end  of  the  specified  time  period  for  receipt 
of  offers,  the  responsible  offeror  submitting 
the  lowest  priced  offer  will  be  in  line  for 
award. 

(b)  Except  when  it  is  determined  not  to  be 
in  the  Government's  best  interest,  the 
Government  will  evaluate  offers  for  award 
purposes  by  adding  the  total  price  for  all 
options  to  the  total  price  for  the  basic 
requirement.  The  Government  may 
determine  that  an  offer  is  unacceptable  if  the 
option  prices  are  materially  unbalanced. 
Evaluation  of  options  shall  not  obligate  the 
Government  to  exercise  the  option(s]. 

(End  of  provision) 

18.  Section  852.273-73  is  added  to 
read  as  foUows: 

852.273-73    EvaitMtion— health-care 


As  prescribed  in  873.110(d),  in  lieu  of 
FAR  provision  52.212-2,  the  contracting 
officer  may  insert  a  provision 
substantially  as  follows: 

EVALUATION— HEALTH-CARE 
RESOURCES  (Date) 

(a)  The  Government  will  award  a  contract 
resulting  from  this  solicitation  to  the 
responsible  offeror  whose  offer,  conforming 
to  the  solicitation,  will  be  most  advantageous 
to  the  Government,  price  and  other  factors 
considered.  The  following  information  or 
factors  shall  be  used  to  evaluate  offers: — 
[Contracting  officer  insert  evaluation 
information  or  factors,  such  as  technical 
capability  to  meet  the  Government's 
requirements,  past  performance,  or  such 
other  evaluation  information  or  factors  as  the 
contracting  officer  deems  necessary  to 
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evaluate  offers.  Price  must  be  evaluated  in 
every  acquisition.  The  contracting  officer 
may  include  the  evaluation  information  or 
factors  in  their  relative  order  of  importance, 
such  as  in  descending  order  of  importance. 
The  relative  importance  of  any  evaluation 
information  must  be  stated  in  the 
solicitation.] — 

(b)  Except  when  it  is  determined  not  to  be 
in  the  Government's  best  interest,  the 
Government  will  evaluate  offers  for  award 
purposes  by  adding  the  total  price  for  all 
options  to  the  total  price  for  the  basic 
requirement.  The  Government  may 
determine  that  an  offer  is  unacceptable  if  the 
option  prices  are  materially  unbalanced. 
Evaluation  of  options  shall  not  obligate  the 
Government  to  exercise  the  option(s). 

(c)  If  this  solicitation  is  a  request  for 
proposals  (RFP),  a  written  notice  of  awcU'd  or 
acceptance  of  an  offer,  mailed  or  otherwise 
furnished  to  the  successful  offeror  within  the 
time  for  acceptance  specified  in  the  offer, 
shall  result  in  a  binding  contract  without 
further  action  by  either  party.  Before  the 
offer's  specified  expiration  time,  the 
Government  may  accept  an  offer  (or  part  of 
an  offer),  whether  or  not  there  are 
negotiations  after  its  receipt,  unless  a  written 
notice  of  withdrawal  is  received  before 
award. 

(End  of  provision) 

19.  Section  852.273-74  is  added  to 
read  as  follows: 

852.273-74    Award  without  exchanges. 

As  prescribed  in  873.110(e).  insert  the 
following  provision: 

AWARD  WITHOUT  EXCHANGES  (Date) 

The  Government  intends  to  evaluate 
proposals  and  award  a  contract  without 
exchanges  with  offerors.  Therefore,  each 
initial  offer  should  contain  the  offeror's  best 
terms  from  a  cost  or  price  and  technical 
standpoint.  However,  the  Government 
reserves  the  right  to  conduct  exchanges  if 
later  determined  by  the  contracting  officer  to 
be  necessary. 
(End  of  provision) 

20.  Part  873  is  added  to  read  as 
follows: 

PART  873— SIMPLIFIED  ACQUISITION 
PROCEDURES  FOR  HEALTH-CARE 
RESOURCES 

Sec. 

873.101  Policy. 

873.102  Definitions. 

873.103  Priority  sources.  __ 

873.104  Competition  requirements. 

873.105  Acquisition  planning. 

873.106  Presoiicitation  exchanges  with 
industry. 

873.107  Socioeconomic  programs. 

873.108  Publicizing  contract  actions. 

873.109  General  requirements  for 
acquisition  of  health-care  resources. 

873.110  Solicitation  provisions. 

873.1 1 1  Acquisition  strategies  for  health- 
care resources. 

873.112  Evaluation  information. 

873.113  Exchanges  with  offerors. 


873.114  Best  value  pool. 

873.115  Proposal  revisions. 

873.116  Source  selection  decision. 

873.117  Award  to  successful  offeror. 

873.118  Debriefings. 

Authority:  38  U.S.C.  8151-8153. 

873.101  Policy. 

The  simplified  acquisition  procedures 
set  forth  in  this  Department  of  Veterans 
Affairs  Acquisition  Regulation  (VAAR) 
part  apply  to  the  acquisition  of  health- 
care resources  consisting  of  commercial 
services  or  the  use  of  medical 
equipment  or  space.  These  procedures 
shall  be  used  in  conjunction  with  the 
Federal  Acquisition  Regulation  (FAR) 
and  other  parts  of  VAAR.  However, 
when  a  policy  or  procedure  in  FAR  or 
another  part  of  VAAR  is  inconsistent 
with  the  procedures  contained  in  this 
part,  this  part  shall  take  precedence. 
These  procedures  contain  more 
flexibility  than  provided  in  FAR  or 
elsewhere  in  VAAR. 

873.102  Definitions. 

Commercial  service  means  a  service, 
except  construction  exceeding  $2,000 
and  architect-engineer  services,  that  is 
offered  and  sold  competitively  in  the 
commercial  marketplace,  is  performed 
under  standard  commercial  terms  and 
conditions,  and  is  procured  using  firm- 
fixed  price  contracts. 

Health-care  providers  includes 
health-care  plans  and  insurers  and  any 
organizations,  institutions,  or  other 
entities  or  individuals  who  furnish 
health-care  resources. 

Health-care  resource  includes 
hospital  care  and  medical  services  (as 
those  terms  are  defined  in  section  1 701 
of  title  38  United  States  Code  (U.S.C.)! 
any  other  health-care  service,  and  any 
health-care  support  or  administrative 
resource,  including  the  use  of  medical 
equipment  or  space. 

873.103  Priority  sources. 

Without  regard  to  FAR  8.001(a)(2). 
except  for  the  acquisition  of  services 
available  from  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled,  pursuant  to  the 
Javits-Wagner-O'Day  Act  (41  U.S.C.  46- 
48c)  and  FAR  subpart  8.7,  there  are  no 
priority  sources  for  the  acquisition  of 
health-care  resources  consisting  of 
commercial  services  or  the  use  of 
medical  equipment  or  space. 

873.104  Competition  requirements. 

(a)  Without  regard  to  FAR  part  6,  if 
the  health-care  resource  required  is  a 
commercial  service,  the  use  of  medical 
equipment  or  space,  or  research,  and  is 
to  be  acquired  from  an  institution 
affiliated  with  the  Department  in 
accordance  with  section  7302  of  title  38 


U.S.C,  including  medical  practice 
groups  and  other  approved  entities 
associated  with  affiliated  institutions 
(entities  will  be  approved  if  determined 
legally  to  be  associated  with  affiliated 
institutions),  or  from  blood  banks,  organ 
banks,  or  research  centers,  the  resource 
may  be  acquired  on  a  sole  source  basis. 

(b)  Acquisition  of  health-care 
resources  identified  in  paragraph  (a)  of 
this  section  are  not  required  to  be 
publicized  as  otherwise  required  by 
873.108  or  FAR  5.101.  In  addition, 
written  justification,  as  otherwise  set 
forth  in  section  303(f)  of  the  Federal 
Property  and  Administration  Services 
Act  of  1949  (41  U.S.C.  253(0)  and  FAR 
part  6,  is  not  required. 

(c)  Without  regard  to  FAR  6.101.  if  the 
health-care  resource  required  is  a 
commercial  service  or  the  use  of 
medical  equipment  or  space,  and  is  to 
be  acquired  from  an  entity  not  described 
in  paragraph  (a)  of  this  section, 
contracting  officers  must  seek 
competition  to  the  maximum  extent 
practicable  and  must'permit  all 
responsible  sources,  as  appropriate 
under  the  provisions  of  this  part,  to 
submit  a  bid,  proposal  or  quotation  (as 
appropriate)  for  the  resources  to  be 
procured  and  provide  for  the 
consideration  by  the  Department  of 
bids,  proposals,  or  quotations  so 
submitted. 

(d)  Without  regard  to  FAR  5.101. 
acquisition  of  health-care  resources 
identified  in  paragraph  (c)  of  this 
section  shall  be  publicized  as  otherwise 
required  by  873.108.  Moreover,  for  any 
such  acquisition  described  in  paragraph 
(c)  of  this  section  to  be  conducted  on  a 
sole  source  basis,  the  contracting  officer 
must  prepare  a  justification  that 
includes  the  information  and  is 
approved  at  the  levels  prescribed  in 
section  303(f)  of  the  Federal  Property 
and  Administration  Services  Act  of 
1949  (41  U.S.C.  253(f))  and  FAR  part  6. 

873.105    Acquisition  planning. 

ta)  Acquisition  planning  is  an 
indispensable  component  of  the  total 
acquisition  process. 

(Ij)  For  the  acquisition  of  health-care 
resources  consisting  of  commercial 
services  or  the  use  of  medical  ^ 

equipment  or  space,  where  the 
acquisition  is  expected  to  exceed  the 
simplified  acquisition  threshold  (SAT), 
an  acquisition  team  must  be  assembled. 
The  team  shall  be  tailored  by  the 
contracting  officer  for  each  particular 
acquisition  expected  to  exceed  the  SAT. 
The  team  should  consist  of  a  mix  of 
staff,  appropriate  to  the  complexity  of 
the  acquisition,  and  may  include 
contracting,  fiscal,  legal,  administrative, 
and  technical  personnel,  and  such  other 
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expertise  as  necessary  to  assure  a 
comprehensive  acquisition  plan.  The 
team  should  include  the  small  business 
advocate  representing  the  contracting 
activity  or  a  higher  level  designee  and 
the  SBA  Procurement  Center 
Representative  (PRC).  if  available.  As  a 
minimum,  the  team  must  include  the 
contracting  officer  and  a  representative 
of  the  requesting  service. 

(c)  Prior  to  determining  whether  a 
requirement  is  suitable  for  acquisition 
using  these  simplified  acquisition 
procediu^s,  the  contracting  officer  or 
the  acquisition  team,  as  appropriate, 
must  conduct  market  research  to 
identify  interested  businesses.  It  is  the 
responsibility  of  the  contracting  officer 
to  ensure  the  requirement  is 
appropriately  publicized  and 
information  about  the  procurement 
opportunity  is  adequately  disseminated 
as  set  forth  in  873.108. 

(d)  In  lieu  of  the  requirements  of  FAR 
part  7  addressing  documentation  of  the 
acquisition  plan,  thp  contracting  officer 
may  conduct  an  acquisition  strategy 
meeting  with  cognizant  offices  to  seek 
approval  for  the  proposed  acquisition 
approach.  If  a  meeting  is  conducted, 
briefing  materials  shall  be  presented  to 
address  the  acquisition  plan  topics  and 
structure  in  FAR  7.105.  Formal  written 
minutes  shall  be  prepared  to  summarize 
decisions,  actions,  and  conclusions  and 
included  in  the  contract  file,  along  with 
a  copy  of  the  briefing  materials. 

873.106    Presolicrtation  exchanges  witti 
industry. 

(a)  This  section  shall  be  used  in  lieu 
of  FAR  part  10,  except  as  provided  in 
paragraph  (b)(3)  of  this  section.  In 
conducting  market  research,  exchange 
of  information  by  all  interested  parties 
involved  in  an  acquisition,  htim  the 
earliest  identification  of  a  requirement 
through  release  of  the  solicitation,  is 
encouraged.  Interested  parties  include 
potential  offerors,  end  users. 
Government  acquisition  and  support 
personnel,  and  others  involved  in  the 
conduct  or  outcome  of  the  acquisition. 
The  natiue  and  extent  of  presolicitation 
exchanges  between  the  Government  and 
industry  shall  be  a  matter  of  the 
contracting  officer's  discretion  (for 
acquisitions  not  exceeding  the 
simplified  acquisition  threshold)  or  the 
acquisition  team's  discretion,  as    • 
coordinated  by  the  contracting  officer. 

(b)  Techniques  to  promote  early 
exchange  of  information  include — 

(1)  Industry  or  small  business 
conferences; 

(2)  Public  hearings; 

(3)  Market  research  in  accordance 
with  FAR  10.002(b),  which  shall  be 
followed  to  the  extent  that  the 


provisions  therein  would  provide 
relevant  information; 

(4)  One-on-one  meetings  with 
potential  offerors; 

(5)  Presolicitation  notices; 

(6)  Draft  Requests  for  proposals 
(RFPs); 

(7)  Requests  for  information  (RFIs); 

(8)  Presolicitation  or  preproposal 
conferences; 

(9)  Site  visits; 

(10)  Electronic  notices  (e.g.,  Internet); 
and 

(11)  Use  of  the  Procurement 
Marketing  and  Access  Network  (PRO- 
NET). 

873.107    Socioeconomic  programs. 

(a)  Implementation.  This  section 
provides  additional  authority,  over  and 
above  that  found  at  FAR  19.502,  to 
waive  small  business  set-asides.  For 
acquisitions  above  the  micro-purchase 
threshold,  if,  through  market  research, 
the  contracting  officer  determines  that 
there  is  reasonable  expectation  that 
reasonably  priced  bids,  proposals,  or 
quotations  will  be  received  from  two  or 
more  responsible  small  businesses,  a 
requirement  for  health-care  resources 
must  be  reserved  for  small  business 
participation.  Without  regard  to  FAR 
13.003(b)(1),  19.502-2,  and  19.502-3, 
the  head  of  the  contracting  activity 
(HCA)  may  approve  a  waiver  from  the 
requirement  for  any  set-aside  for  small 
business  participation  when  a  waiver  is 
determined  to  be  in  the  best  interest  of 
the  Government. 

(b)  Rejecting  Small  Business 
Administration  (SBA) 
recommendations.  (1)  The  contracting 
officer  (or,  if  a  waiver  has  been 
approved  in  accordance  with  paragraph 
(a)  of  this  section,  the  HCA)  must 
consider  and  respond  to  a 
recommendation  from  an  SBA 
representative  to  set  a  procurement 
aside  for  small  business  within  5 
working  days.  If  the  recommendation  is 
rejected  by  the  contracting  officer  (or,  if 
a  waiver  has  been  approved,  by  the 
HCA)  and  if  SBA  intends  to  appeal  that 
determination,  SBA  must,  within  2 
working  days  after  receipt  of  the 
determination,  notify  the  contracting 
officer  involved  of  SBA's  intention  to 
appeal. 

(2)  Upon  receipt  of  the  notification  of 
SBA's  intention  to  appeal  and  pending 
issuance  of  a  final  Department  appeal 
decision  to  SBA,  the  contracting  officer 
involved  must  suspend  action  on  the 
acquisition  unless  a  determination  is 
made  in  writing  by  the  contracting 
officer  that  proceeding  to  contract  award 
and  performance  is  in  the  public 
interest.  The  contracting  officer  must 
promptly  notify  SBA  of  the 


determination  to  proceed  with  the 
solicitation  and/or  contract  award  and 
must  provide  a  copy  of  the  written 
determination  to  SBA. 

(3)  SBA  shall  be  allowed  10  working 
days  after  receiving  the  rejection  notice 
fitjm  the  contracting  officer  (or  the  HCA, 
if  a  waiver  has  been  approved)  for 
acquisitions  not  exceeding  $5  million, 
or  15  working  days  after  receiving  the 
rejection  notice  for  acquisitions 
exceeding  $5  million,  to  file  an  appeal. 
SBA  must  notify  the  contracting  officer 
within  this  10  or  15  day  period  whether 
an  appeal  has,  in  fact,  been  taken.  If 
notification  is  not  received  by  the 
contracting  officer  within  the  applicable 
period,  it  shall  be  deemed  that  an 
appeal  was  not  taken. 

(4)  SBA  shall  submit  appeals  to  the 
Secretary.  Decisions  shall  be  made  by 
the  Procurement  Executive,  whose 
decisions  shall  be  final. 

(c)  Contracting  with  the  Small 
Business  Administration  (the  8(a) 
Program).  The  procedures  of  FAR  19.8 
shall  be  followed  where  a  responsible 
8(a)  contractor  has  been  identified. 

(d)  Certificates  of  Competency  and 
determinations  of  responsibility.  The 
Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU),  Department  of  Veterans 
Affairs  (VA),  and  the  Assistant 
Administrator,  Office  of  Industrial 
Assistance,  Small  Business 
Administration  (SBA),  shall  serve  as 
ombudsmen  to  assist  VA  contracting 
officers  on  any  issues  relating  to 
Certificates  of  Competency  (COC). 
Copies  of  all  COC  referrals  to  SBA  shall 
be  submitted  to  the  Director.  OSDBU 
(OOSB). 

873.108    Publicizing  contract  actions. 

(a)  Without  regard  to  FAR  5.101,  all 
acquisitions  under  this  part  873,  except 
as  provided  in  paragraph  (b)  of  this 
section,  for  dollar  amounts  in  excess  of 
the  simplified  acquisition  threshold 
(SAT),  as  set  forth  in  FAR  part  13,  shall 
be  publicly  annoimced  utilizing  a 
medium  designed  to  obtain  competition 
to  the  maximum  extent  practicable  and 
to  permit  all  responsible  sources,  as 
appropriate  under  the  provisions  of  this 
part,  to  submit  a  bid,  proposal,  or 
quotation  (as  appropriate). 

(1)  The  publication  medium  may 
include  the  Internet,  including  the 
Govemmentwide  point  of  entry  (GPE), 
and  local,  regional  or  national 
publications  or  journals,  as  appropriate, 
at  the  discretion  of  the  contracting 
officer,  depending  on  the  complexity  of 
the  acquisition. 

(2)  Without  regard  to  FAR  5.203, 
notice  shall  be  published  for  a 
reasonable  time  prior  to  issuance  of  a 
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request  for  quotations  (RFQ)  or  a 
solicitation,  depending  on  the 
complexity  or  urgency  of  the 
acquisition,  in  order  to  afford  potential 
offerors  a  reasonable  opportiinity  to 
respond.  If  the  notice  includes  a 
complete  copy  of  the  RFQ  or 
solicitation,  a  prior  notice  is  not 
required,  and  the  RFQ  or  solicitation 
shall  be  considered  to  be  announced 
and  issued  at  the  same  time. 

(3)  The  notice  may  include  contractor 
qualification  parameters,  such  as  time 
for  delivery  of  service,  credentialing  or 
medical  certification  requirements, 
small  business  or  other  socio-economic 
preferences,  the  appropriate  small 
business  size  standard,  and  such  other 
qualifications  as  the  contracting  officer 
deems  necessary  to  meet  the  needs  of 
the  Government. 

(b)  The  requirement  for  public 
a9noimcement  does  not  apply  to  sole 
source  acquisitions,  described  in 
873.104(a).  from  institutions  affiliated 
with  the  Department  in  accordance  with 
section  7302  of  title  38  U.S.C,  including 
medical  practice  groups  and  other 
approved  entities  associated  with 
affiliated  institutions  (entities  will  be 
approved  if  determined  legally  to  be 
associated  with  affiliated  institutions), 
or  from  blood  banks,  organ  banks,  or 
research  centers.  In  addition,  the 
requirement  for  public  announcement 
does  not  apply  to  sole  source 
acquisitions  of  hospital  care  and 
medical  services  (as  those  terms  are 
defined  in  section  1701  of  title  38 
U.S.C.)  or  any  other  health-care  services, 
including  acquisitions  for  the  mutual 
use  or  exchange  of  use  of  such  services. 
However,  as  required  by  38  U.S.C. 
8153(a)(3)(D),  acquisitions  from  non- 
affiliates,  if  conducted  on  a  sole  source 
basis,  must  still  be  justified  and 
approved  (see  873.104(d)). 

(c)  For  acquisitions  below  the  SAT,  a 
public  announcement  is  optional. 

(d)  Each  solicitation  issued  under 
these  procedures  must  prominently 
identify  that  the  requirement  is  being 
solicited  imder  the  authority  of  38 
U.S.C.  8153  and  this  part  873. 

873.1 09    General  requirements  for 
acquisition  of  health-care  resources. 

(a)  Source  selection  authority. 
Contracting  officers  shall  be  the  source 
selection  authority  for  acquisitions  of 
health-care  resources,  consisting  of 
commercial  services  or  the  use  of 
medical  equipment  or  space,  utilizing 
the  guidance  contained  in  this  this  part 
873. 

(b)  Statement  of  work/Specifications. 
Statements  of  work  or  specifications 
must  define  the  requirement  and 
should,  in  most  instances,  include 


qualifications  or  limitations  such  as 
time  limits  for  delivery  of  service, 
medical  certification  or  credentialing 
restrictions,  and  small  business  or  other 
socio-economic  preferences.  The 
contracting  officer  may  include  any 
other  such  terms  as  the  contracting 
officer  deems  appropriate  for  each 
specific  acquisition. 

(c)  Documentation.  Without  regard  to 
FAR  13.106-3(b),  13.501(b),  or  15.406- 
3,  the  contract  file  must  include: 

(1)  A  brief  written  description  of  the 
procedures  used  in  awarding  the 
contract; 

(2)  The  market  research,  including  the 
determination  that  the  acquisition 
involves  health-care  resources; 

(3)  The  nuimber  of  offers  received;  and 

(4)  An  explanation,  tailored  to  the  size 
and  complexity  of  the  acquisition,  of  the 
basis  for  the  contract  award  decision. 

(d)  Time  for  receipt  of  quotations  or 
offers.  (1)  Without  regard  to  FAR  5.203. 
contracting  officers  shall  set  a 
reasonable  time  for  receipt  of  quotations 
or  proposals  in  requests  for  quotations 
(RFQs)  and  solicitations. 

(2)  Without  regard  to  FAR  15.208  or 
52.212-l(f),  quotations  or  proposals 
received  after  the  time  set  forth  in  an 
RFQ  or  request  for  proposals  (RFP)  may 
be  considered  at  the  discretion  of  the 
contracting  officer  if  determined  to  be  in 
the  best  interest  of  the  Government. 
Contracting  officers  must  document  the 
rationale  for  accepting  quotations  or 
proposals  received  after  the  time 
specified  in  the  RFQ  or  RFP.  This 
paragraph  (d)(2)  shall  not  apply  to  RFQs 
or  RFPs  if  alternative  evaluation 
techniques  described  in  873.111(e)(l)(ii) 
are  used.  This  paragraph  (d)(2)  does  not 
apply  to  invitations  for  bid  (IF^s). 

(e)  Cancellation  of  procurements. 
Without  regard  to  FAR  14.404-1.  any 
acquisition  may  be  canceled  by  the 
contracting  officer  at  any  time  during 
the  acquisition  process  if  cancellation  is 
determined  to  be  in  the  best  interest  of 
the  Government. 

873.110    Solicitation  provisions. 

(a)  As  provided  in  873.109(d), 
contracting  officers  shall  insert  the 
provision  at  852.273-70.  Late  offers,  in 
all  requests  for  quotations  (RFQs)  and 
requests  for  proposals  (RFPs)  exceeding 
the  micro-piuchase  threshold. 

(b)  The  contracting  officer  shall  insert 
a  provision  in  RFQs  and  solicitations, 
substantially  the  same  as  the  provision 
at  852.273-71.  Alternative  negotiation 
techniques,  when  either  of  the 
alternative  negotiation  techniques 
described  in  873.111(e)(1)  will  be  used. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  852.273-72,  Alternative 
evaluation,  in  lieu  of  the  provision  at 


52.212-2,  Evaluation — Commercial 
Items,  when  the  alternative  negotiation 
technique  described  in  873.111(e)(l)(ii) 
will  be  used. 

(d)  When  evaluation  information,  as 
described  in  873.112,  is  to  be  used  to 
select  a  contractor  under  an  RFQ  or  RFP 
for  health-care  resources  consisting  of  - 
commercial  services  or  the  use  of 
medical  equipment  or  space,  the 
contracting  officer  may  insert  the 
provision  at  852.273-73,  Evaluation — 
health-care  resources,  in  the  RFQ  or  RFP 
in  lieu  of  FAR  provision  52.212-2. 

(e)  As  provided  at  873.113(f).  if  award 
may  be  made  without  exchange  with 
vendors,  the  contracting  officer  shall 
include  the  provision  at  852.273-74, 
Award  without  exchanges,  in  the  RFQ 
or  RFP. 

(0  The  contracting  officer  shall  insert 
the  clauses  at  FAR  52.207-3,  Right  of 
First  Refusal  of  Employment,  and  at 
852.207-70.  Report  of  employment 
imder  commercial  activities,  in  all 
RFQs,  solicitations,  and  contracts  issued 
under  the  authority  of  38  U.S.C.  8151- 
8153  which  may  result  in  a  conversion, 
from  in-house  performance  to  contract 
performance,  of  work  currently  being 
performed  by  Department  of  Veterans 
Affairs  employees. 

873.1 1 1    Acquisition  strategies  for  health- 
care resources. 

Without  regard  to  FAR  13.003  or 
13.500(a),  the  following  acquisition 
processes  and  techniques  may  be  used, 
singly  or  in  combination  with  others,  as 
appropriate,  to  design  acquisition 
strategies  suitable  for  the  complexity  of 
the  requirement  and  the  amount  of 
resources  available  to  conduct  the 
acquisition.  These  strategies  should  be 
considered  during  acquisition  planning. 
The  contracting  officer  shall  select  the 
process  most  appropriate  to  the 
particular  acquisition.  There  is  no 
preference  for  sealed  bid  acquisitions. 

(a)  Request  for  quotations.  (1)  Without 
regard  to  FAR  6.1  or  6.2,  contracting 
officers  must  solicit  a  sufficient  number 
of  sources  to  promote  competition  to  the 
maximum  extent  practicable  and  to 
ensure  that  the  purchase  is 
advantageous  to  the  Government,  based, 
as  appropriate,  on  either  price  alone  or 
price  and  other  factors  (e.g.,  past 
performance  and  quality).  RFQs  must 
notify  vendors  of  the  basis  upon  which 
the  award  is  to  be  made. 

(2)  For  acquisitions  in  excess  of  the      ' 
SAT,  the  procedures  set  forth  in  FAR 
part  13  concerning  RFQs  may  be 
utilized  without  regard  to  the  dollar 
thresholds  contained  therein. 

(b)  Sealed  bidding.  FAR  part  14 
provides  procedures  for  sealed  bidding. 
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(c)  Negotiated  acquisitions.  The 
procedures  of  FAR  parts  12, 13,  and  15 
shall  be  used  for  negotiated 
acquisitions,  except  as  modified  in  this 
part. 

(d)  Multiphase  acquisition  technique. 
(1)  General.  Without  regard  to  FAR 
15.202,  multiphase  acquisitions  may  be 
appropriate  when  the  submission  of  full 
proposals  at  the  beginning  of  an 
acquisition  would  be  burdensome  for 
offerors  to  prepare  and  for  Government 
personnel  to  evaluate.  Using  multiphase 
techniques,  the  Government  may  seek 
limited  information  initially,  make  one 
or  more  down-selects,  and  request  a  full 
proposal  from  an  individual  offeror  or 
limited  number  of  offerors.  Provided 
that  the  notice  notifies  offerors,  the 
contracting  officer  may  limit  the  number 
of  proposaJs  during  any  phase  to  the 
number  that  will  permit  an  efficient 
competition  among  proposals  offering 
the  greatest  likelihood  of  award.  The 
contracting  officer  may  indicate  in  the 
notice  an  estimate  of  the  greatest 
number  of  proposals  that  will  be 
included  in  the  down-select  phase.  The 
contracting  officer  may  down-select  to  a 
single  offeror. 

(2)  First  phase  notice.  In  the  first 
phase,  the  Government  shall  publish  a 
notice  (see  ft73.108]  that  solicits 
responses  and  that  may  provide,  as 
appropriate,  a  general  description  of  the 
scope  or  purpose  of  the  acquisition  and 
the  criteria  that  will  be  used  to  make  the 
initial  down-select  decision.  The  notice 
may  also  inform  offerors  of  the 
evaluation  criteria  or  process  that  will 
be  used  in  subsequent  down-select 
decisions.  The  notice  must  contain 
sufficient  information  to  allow  potential 
offerors  to  make  an  informed  decision 
about  whether  to  participate  in  the 
acquisition.  The  notice  must  advise 
offerors  that  failure  to  participate  in  the 
first  phase  will  make  them  ineligible  to 
participate  in  subsequent  phases.  The 
notice  may  be  in  the  form  of  a  synopsis 
in  the  Govenunentwide  point  of  entry 
(GPE)  or  a  narrative  letter  or  other 
appropriate  method  that  contains  the 
information  required  by  this  paragraph. 

(3)  First  phase  responses.  Cjfferors 
shall  submit  the  information  requested 
in  the  notice  described  in  paragraph 
(d)(2)  of  this  section.  Information  sought 
in  the  first  phase  may  be  limited  to  a 
statement  of  qualifications  and  other 
appropriate  information  (e.g.,  proposed 

^technical  concept,  peist  performance 
information,  limited  pricing 
information). 

(4)  First  phase  evaluation  and  down- 
select.  The  Government  shall  evaluate 
all  offerors'  submissions  in  accordance 
with  the  notice  and  make  a  down-select 
decision. 


(5)  Subsequent  phases.  Additional 
information  shall  be  sought  in  the 
second  phase  so  that  a  down-select  can 
be  performed  or  an  award  made  without 
exchanges,  if  necessary.  The  contracting 
officer  may  conduct  exchanges  with 
remaining  offerors),  request  proposal 
revisions,  or  request  best  and  final 
offers,  as  determined  necessary  by  the 
contracting  officer,  in  order  to  make  an 
award  decision. 

(6)  Debriefing.  Without  regard  to  FAR 
15.505,  contracting  officers  must  debrief 
offerors  as  required  by  873.118  when 
they  have  been  excluded  bom  the 
competition. 

(e)  Ahemative  negotiation  techniques. 
(1)  Contracting  officers  may  utilize 
alternative  negotiation  techniques  for 
the  acquisition  of  health-care  resoiuces. 
Alternative  negotiation  techniques  may 
be  used  when  award  will  be  based  on 
either  price  or  price  and  other  factors. 
Alternative  negotiation  techniques 
include  but  are  not  limited  to: 

(i)  Indicating  to  offerors  a  price, 
contract  term  or  condition, 
conunercially  available  feature,  and/or 
requirement  (beyond  any  requirement  or 
target  specified  in  the  solicitation)  that 
offerors  will  have  to  improve  upon  or 
meet,  as  appropriate,  in  order  to  remain 
competitive. 

(ii)  Posting  offered  prices 
electronically  or  otherwise  (without 
disclosing  the  identity  of  the  offerors) 
and  permitting  revisions  of  offers  based 
on  this  information. 

(2)  Except  as  otherwise  permitted  by 
law.  contracting  officers  shall  not 
conduct  acquisitions  under  this  section 
in  a  manner  that  reveals  the  identities 
of  offerors,  releases  proprietary 
information,  or  otherwise  gives  any 
offeror  a  competitive  advantage  (see 
FAR  3.104). 

873.112    Evaluation  infonnation. 

(a)  Without  regard  to  FAR  15.304 
(except  for  15.304(c)(1)  and  (c)(3), 
which  do  apply  to  acquisitions  under 
this  authority),  the  criteria,  factors,  or 
other  evaluation  information  that  apply 
to  an  acquisition,  and  their  relative 
importance,  are  within  the  broad 
discretion  of  agency  acquisition  officials 
as  long  as  the  evaluation  information  is 
determined  to  be  in  the  best  interest  of 
the  Government. 

(b)  Price  or  cost  to  the  Government 
must  be  evaluated  in  every  source 
selection.  Past  performance  shall  be 
evaluated  in  source  selections  for 
negotiated  competitive  acquisitions 
exceeding  the  SAT  unless  the 
contracting  officer  documents  that  past 
performance  is  not  an  appropriate 
evaluation  factor  for  the  acquisition. 


(c)  The  quality  of  the  product  or 
service  may  be  addressed  in  source 
selection  through  consideration  of 
information  such  as  past  compliance 
with  solicitation  requirements,  technical 
excellence,  management  capability, 
personnel  qualifications,  and  prior 
experience.  The  information  required 
from  quoters,  bidders,  or  offerors  shall 
be  included  in  notices  or  solicitations, 
as  ap^tipriate. 

(d)  The  relative  importance  of  any 
evaluation  information  included  in  a 
solicitation  must  be  set  forth  therein. 

873.1 1 3    ExchangM  with  offerors. 

(a)  Without  regard  to  FAR  15.201  or 
15.306,  negotiated  acquisitions 
generally  involve  exchanges  between 
the  Government  and  competing  offerors. 
Open  exchanges  support  the  goal  of 
efficiency  in  Government  by  providing 
the  Government  with  relevant 
information  (in  addition  to  that 
submitted  in  the  offeror's  initial 
proposal)  needed  to  understand  and 
evaluate  the  offeror's  proposal.  The 
native  and  extent  of  exchanges  between 
the  Government  and  offerors  is  a  matter 
of  contracting  officer  judgment. 
Clarifications,  communications,  and 
discussions,  as  provided  for  in  the  FAR, 
are  concepts  not  applicable  to 
acquisitions  under  this  part  873. 

(b)  Exchanges  with  all  potential 
offerors  may  take  place  throughout  the 
source  selection  process.  Exchanges 
may  start  in  the  planning  stages  and 
continue  through  contract  award. 
Exchanges  should  occur  most  often  with 
offerors  determined  to  be  in  the  best 
value  pool  (see  873.114).  The  purpose  of 
exchanges  is  to  ensure  there  is  mutual 
understanding  between  the  Government 
and  the  offerors  on  all  aspects  of  the 
acquisition,  including  offerors' 
submittals/proposals.  Information 
disclosed  as  a  result  of  oral  or  written 
exchanges  with  an  offeror  may  be 
considered  in  the  evaluation  of  an 
offeror's  proposal. 

(c)  Excnanges  may  be  conducted,  in 
part,  to  obtain  information  that  explains 
or  resolves  ambiguities  or  other 
concerns  (e.g.,  perceived  errors, 
perceived  omissions,  or  perceived 
deficiencies)  in  an  offeror's  proposal. 

(d)  Exchanges  shall  only  be  initiated 
if  authorized  by  the  contracting  officer 
and  need  not  be  conducted  with  all 
offerors. 

(e)  Improper  exchanges.  Except  for 
acquisitions  based  on  alternative 
negotiation  techniques  contained  in 
873.111(e)(1),  the  contracting  officer  and 
other  Government  personnel  involved 
in  the  acquisition  shall  not  disclose 
information  regarding  one  offeror's 
proposal  to  other  offerors  without 
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consent  of  the  offeror  in  accordance 
with  FAR  parts  3  and  24.  . 

(f)  Award  may  be  made  on  initial 
proposals  without  exchanges  if  the 
solicitation  states  that  the  Government 
intends  to  evaluate  proposals  and  make 
award  without  exchanges,  unless  the 
contracting  officer  determines  that 
exchanges  are  considered  necessary. 

873.1 1 4    Best  value  pool. 

(a)  Without  regard  to  FAR  15.306(c), 
the  contracting  officer  may  determine 
the  most  highly  rated  proposals  having 
the  greatest  likelihood  of  award  based 
on  the  information  or  factors  and 
subfactors  in  the  solicitation.  These 
vendors  constitute  the  best  value  pool. 
This  determination  is  within  the  sole 
discretion  of  the  contracting  officer. 
Competitive  range  determinations,  as 
provided  for  in  the  FAR,  are  not 
applicable  to  acquisitions  imder  this 
part  873. 

(b)  In  planning  an  acquisition,  the 
contracting  officer  may  determine  that 
the  number  of  proposals  that  would 
otherwise  be  included  in  the  best  value 
pool  is  expected  to  exceed  the  number 
at  which  an  efficient,  timely,  and 
economical  competition  can  be 
conducted.  In  reaching  such  a 
conclusion,  the  contracting  officer  may 
consider  such  factors  as  the  results  of 
market  research,  historical  data  from 
previous  acquisitions  for  similar 
services,  and  the  resoiuces  available  to 
conduct  the  source  selection.  Provided 
the  solicitation  notifies  offerors  that  the 
best  value  pool  can  be  limited  for 
purposes  of  making  an  efficient,  timely, 
and  economical  award,  the  contracting 
officer  may  limit  the  number  of 
proposals  in  the  best  value  pool  to  the 
greatest  number  that  will  permit  an 
efficient  competition  among  the 
proposals  offering  the  greatest 
likelihood  of  award.  The  contracting 
officer  may  indicate  in  the  solicitation 
the  estimate  of  the  greatest  number  of 
proposals  that  will  be  included  in  the 
best  value  pool.  The  contracting  officer 
may  limit  the  best  value  pool  to  a  single 
offeror. 

(c)  If  the  contracting  officer 
determines  that  an  offeror's  proposal  is 
no  longer  in  the  best  value  pool,  the 


proposal  shall  no  longer  be  considered 
for  award.  Written  notice  of  this 
decision  must  be  provided  to 
unsuccessful  offerors  at  the  earliest 
practicable  time. 

873.115  Proposal  revisions. 

(a)  Without  regard  to  FAR  15.307,  the 
contracting  officer  may  request  proposal 
revisions  as  often  as  needed  during  the 
proposal  evaluation  process  at  any  time 
prior  to  award  from  vendors  remaining 
in  the  best  value  pool.  Proposal 
revisions  shall  be  submitted  in  writing. 
The  contracting  officer  may  establish  a 
common  cutoff  date  for  receipt  of 
proposal  revisions.  Contracting  officers 
may  request  best  and  final  offers.  In  any 
case,  contracting  officers  and 
acquisition  team  members  must 
safeguard  proposals,  and  revisions 
thereto,  to  avoid  unfair  dissemination  of 
an  offeror's  proposal.  ^ 

(b)  If  an  offeror  initially  included  in 
the  best  value  pool  is  no  longer 
considered  to  be  among  those  most 
likely  to  receive  award  after  submission 
of  proposal  revisions  and  subsequent 
evaluation  thereof,  the  offeror  may  be 
eliminated  from  the  best  value  pool 
without  being  afforded  an  opportimity 
to  submit  further  proposal  revisions. 

(c)  Requesting  and/or  receiving 
proposal  revisions  do  not  necessarily 
conclude  exchanges.  However,  requests 
for  proposal  revisions  should  advise 
offerors  that  the  Government  may  make 
award  without  obtaining  further 
revisions. 

873.116  Source  selection  decision. 

(a)  An  integrated  comparative 
assessment  of  proposals  should  be 
performed  before  source  selection  is 
made.  The  contracting  officer  shall 
independently  determine  which 
proposal(s)  represents  the  best  value, 
consistent  with  the  evaluation 
information  or  factors  and  subfactors  in 
the  solicitation,  and  that  the  prices  are 
fair  and  reasonable.  The  contracting 
officer  may  determine  that  all  proposals 
should  be  rejected  if  it  is  in  the  best 
interest  of  the  Government. 

(b)  The  source  selection  team,  or 
advisory  boards  or  panels,  may  conduct 
comparative  analysis(es)  of  proposals 


and  make  award  recommendations,  if 
the  contracting  officer  requests  such 
assistance. 

(c)  The  soiuce  selection  decision  must 
be  documented  in  accordance  with  FAR 
15.308. 

873.1 1 7  Award  to  succasaful  oflaror. 

(a)  The  contracting  officer  shall  award 
a  contract  to  the  successful  offeror  by 
furnishing  the  contract  or  other  notice  of 
the  award  to  that  offeror. 

(b)  If  a  request  for  proposal  (RFP) 
process  was  used  for  the  solicitation  and 
if  award  is  to  be  made  without 
exchanges,  the  contracting  officer  may 
award  a  contract  without  obtaining  the 
offeror's  signature  a  second  time,  "rhe 
offeror's  signature  on  the  offer 
constitutes  the  offeror's  agreement  to  be 
boimd  by  the  offer.  If  a  request  for 
quotation  (RFQ)  process  was  used  for 
the  solicitation,  and  if  the  contracting 
officer  determines  there  is  a  need  to 
establish  a  binding  contract  prior  to 
commencement  of  work,  the  contracting 
officer  should  obtain  the  offeror's 
acceptance  signature  on  the  contract  to 
ensure  formation  of  a  binding  contract. 

(c)  If  the  award  document  includes 
information  that  is  different  than  the 
latest  signed  offer,  both  the  offeror  and 
the  contracting  officer  must  sign  the 
contract  award. 

(d)  When  an  award  is  made  to  an 
offeror  for  less  than  all  of  the  items  that 
may  be  awarded  and  additional  items 
are  being  withheld  for  subsequent 
award,  each  notice  shall  state  that  the 
Government  may  make  subsequent 
awards  on  those  additional  items  within 
the  offer  acceptance  period. 

873.118  Debriefings. 

Offerors  excluded  from  a  request  for 
proposals  (RFP)  may  submit  a  written 
request  for  a  debriefing  to  the 
contracting  officer.  Without  regard  to 
FAR  15.505,  preaward  debriefings  may 
be  conducted  by  the  contracting  officer 
when  determined  to  be  in  the  best 
interest  of  the  Government.  Post-award 
debriefings  shall  be  conducted  in 
accordance  with  FAR  15.506. 

|FR  Doc.  01-13988  Filed  6-6-01;  8:45  am)  _ 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01-017N] 

Codex  Alimentarius  Commission:  24th 
Session  of  the  Codex  Alimentarius 
Commission  (Codex) 

agency:  Office  of  the  Under  Secretary 
for  Food  Safety.  USDA. 
ACTION:  Notice  of  public  meeting, 
request  for  conunents. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agriculture  (USDA),  is 
sponsoring  a  public  meeting  on  June 
6th,  2001.'  The  purpose  of  this  meeting 
is  to  provide  information  and  receive 
public  comments  on  agenda  items  that 
will  be  discussed  at  the  Twenty-fourth 
Session  of  the  Codex  Alimentarius 
Commission,  which  will  be  held  in 
Geneva,  Switzerland  from  July  2-7. 
2001 .  The  Under  Secretary  recognizes 
the  importance  of  providing  interested 
parties  with  information  about  the 
Codex  Alimentarius  Commission. 
DATES:  The  public  meeting  is  scheduled 
for  June  6.  2001,  from  1  p.m.  to  4  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  in  the  Franklin-Adams  Room  at  the 
Washington  Plaza  Hotel.  10  Thomas 
Circle,  Washington,  DC.  20005.  To 
review  copies  of  the  documents 
refei^nced  in  this  notice,  contact  the 
Food  Safety  and  Inspection  Service 
Docket  Room,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  102,  Cotton  Annex,  300 
12th  Street,  SW,  Washington.  DC 
20250-3700.  The  documents  will  also 
be  accessible  via  the  World  Wide  Web 
at  the  following  address:  http:// 
www.codexalimentarius.net/cac24/ 


'  FSIS  is  filing  this  notice  for  immediate  public 
inspection  on  June  5.  2001  because  FSIS  was  not 
able  to  publish  notification  in  advance  of  this 
public  meeting  in  the  Federal  Register  due  to  late 
changes  to  the  agenda. 


docliste.htm.  Submit  one  original  and 
two  copies  of  written  comments  to  the 
FSIS  Docket  Room  at  the  address  above 
and  reference  docket  number  01-01 7N. 
All  comments  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 

Edward  Scarbrough,  Ph.D.,  U.S. 
Manager  for  Codex  Alimentarius,  U.S. 
Codex  Office,  Food  Safety  and 
Inspection  Service,  Room  4861,  South 
Building,  1400  Independence  Avenue 
SW.  Washington,  DC  20250;  Telephone 
(202)  205-7760,  Fax:  (202)  720-3157. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  World  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 
Codex  meets  biennially.  The  Executive 
Committee  serves  as  the  executive  body 
of  Codex  between  the  biennial  meetings. 

The  provisional  agenda  items  and  the 
relevant  documents  to  be  discussed 
during  the  public  meeting  are: 

1.  Election  of  Officers  of  the 
Commission  and  appointment  of 
Regional  Coordinators,  Document 
ALINORM  01/2 

2.  Report  by  the  Chairperson  on  the 
Forty-seventh  and  Forty-eighth  Sessions 
of  the  Executive  Conmiittee.  Documents 
ALINORM  01/3  and  ALINORM  01/4 

3.  Report  on  the  financial  situation  of 
the  Joint  FAO/WHO  Food  Standards 
Programme  for  2000/01  and  2002/03, 
Document  ALINORM  01/5 

4.  Report  by  the  Secretariat  on 
relations  between  the  Codex 
Alimentarius  Commission  and,  (a)  Other 
international  intergovernmental 
organizations  Part  I,  (b)  International 


non-governmental  organizations  Part  n, 
Document  ALINORM  01/8 

5.  Consideration  of  matters  arising 
from  FAO  and  WHO  Conferences  and 
Governing  Bodies,  Document  ALINORM 
01/7 

6.  Consideration  of  the  Draft  Strategic 
Framework,  Proposed  Draft  Medium 
Term  Plan  2003-2007  and  Chairperson's 
Action  Plan,  Document  ALINORM  01/6 

7.  Risk  analysis  policies  of  the  Codex 
Alimentarius  Commission,  Document 
ALINORM  01/9 

8.  Consideration  of  proposed 
amendments  to  the  Procedural  Manual 
of  the  Codex  Alimentarius  Commission. 
Document  ALINORM  01/10 

9.  Consideration  of  Codex  standards 
and  related  texts,  (a)  Draft  standards  and 
related  texts  at  Step  8  or  equivalent  Part 
I,  (b)  Proposed  draft  standards  and 
related  texts  at  Step  5  Part  II,  (c) 
Proposals  to  elaborate  new  standards 
and/or  related  texts  Part  III,  Document 
ALINORM  01/21 

10.  Matters  arising  from  reports  of 
Codex  Committees  and  Task  Forces  Part 
rV,  Document  ALINORM  01/21 

11.  Codex  Committees  and  ad  hoc 
Task  Forces,  (a)  Designation  of  Host 
Governments  Part  I,  (b)  Proposed 
schedule  of  Codex  Sessions  2002-2003, 
Document  ALINORM  01/16 

Public  Meeting 

At  the  June  6th  public  meeting,  the 
agenda  items  will  be  described  and 
discussed,  and  attendees  will  hear  brief 
descriptions  of  the  issues  and  will  have 
the  opportunity  to  pose  questions  and 
offer  comments. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
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be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on  May  24.  2001. 
F.  Edward  Scarbrough. 
U.S.  Manager  for  Codex  Alimentarius. 
(PR  Doc.  01-14473  Filed  6-5-01;  1:59  pm) 

BNJJNG  COOE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  00-035N] 

FSIS— A  Public  Health  Approach  to 
Processing  Inspection 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  will  hold  a 
public  meeting,  which  is  intended  to  be 
the  first  in  a  series,  on  an  FSIS  initiative 
to  improve  its  inspection  of  processed 
meat  and  poultry  products.  At  the  first 
meeting,  the  Agency  will  provide  an 
overview  of  the  Agency's  use  of  risk 
analysis  in  protecting  public  health.  The 
Agency  will  also  review  its  Strategic 
Plan  for  2000-2005,  and  discuss  its 
view  of  the  key  attributes  of  a  public 
health  regulatory  agency.  The  Agency 
will  then  discuss  the  next  steps  that  it 
proposes  to  take  to  develop  an 
inspection  system  that  minimizes  the 
risks  from  processed  products  while 
making  optimal  use  of  processing 
inspection  resources,  and  will  invite 
comments  on  these  next  steps  and  on 
how  best  to  achieve  the  Agency's 
objectives. 

DATES:  The  public  meeting  is  scheduled 

for  June  7,  2001,  from  9:00  am  to  4:00 

pm. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Holiday  Inn— Capitol,  550  'C" 

Street.  SW..  Washington.  DC  20024. 

Comments:  FSIS  welcomes  comments 
at  any  time  on  the  topics  to  be  discussed 
at  the  public  meeting,  and  particularly 
on  the  Agency's  strategic  plan.  Please 
send  an  original  and  two  copies  of 
conunents  to  the  Food  Safety  and 


Inspection  Service  Docket  Clerk:  Docket 
#00-035N,  Room  102  Cotton  Annex 
Building,  300  12th  Street,  SW.. 
Washington,  DC  20250.  Comments  may 
also  be  sent  by  facsimile  to  (202)  205- 
0381.  The  comments  and  the  official 
transcript  of  the  meeting,  when  it 
becomes  available,  will  be  kept  in  the 
Docket  Clerk's  office  at  the  above 
address.  FSIS  has  made  copies  of  the 
FSIS  Strategic  Plan  for  2000-2005 
available  in  the  docket  room  and  on  the 
FSIS  website  at  "http:// 
www.fsis.usda.gov/OM/planning/ 
sp2005.htm".  Copies  will  also  be 
available  at  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jane  Roth,  Director,  Program  Evaluation 
and  Improvement  Staff,  Office  of  Policy, 
Program  Development  and  Evaluation, 
at  (202)  720-6735.  Registration  for  the 
meeting  will  be  on-site.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodation  should 
notify  Ms.  Sheila  Johnson  at  (202)  690- 
6498  by  June  1,2001. 

SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  administers  the  Federal  Meat 
Inspection  Act,  the  Poultry  Products 
Inspection  Act,  and  the  Egg  Products 
Inspection  Act.  The  Agency's  activities 
are  intended  to  prevent  the  distribution 
in  interstate  or  foreign  commerce,  for 
human  food  purposes,  of  adulterated  or 
misbranded  meat,  poultry,  and  egg 
products,  including  products  that  may 
transmit  diseases  or  that  may  be 
otherwise  injurious  to  health. 

In  recent  years,  the  Agency  has  placed 
increased  emphasis  on  its  public  health 
protection  role.  Throughout  the  1990's, 
the  Agency's  most  important  goal  was 
an  improved  food  safety  inspection 
system,  exemplified  by  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  Point  (PR/HACCP)  regulations 
which  were  fully  implemented  last  year. 
FSIS  has  consistently  sought  the 
enhancement  of  public  health  by 
minimizing  foodbome  illness  from 
meat,  poultry,  and  egg  products.  The 
Agency  has  worked  toward  achieving 
this  by  measures  intended  to  reduce 
pathogens  on  raw  products,  by 
strengthening  relationships  with  public 
health  agencies  at  the  Federal  and  State 
levels,  food  safety  information  and 
training  at  every  point  in  the  food 
production  and  marketing  chain,  and  by 
promoting  international  cooperation  in 
the  field  of  food  safety. 

The  Agency's  Strategic  Plan  for  2000- 
2005  proposes  that  FSIS  continue  to 
focus  its  operations  and  resources  on 
food  safety  and  continue  to  strengthen 


the  scientific  basis  for  its  regulatory 
activities  and  initiatives. 

FSIS  wants  the  views,  suggestions  and 
comments  of  all  of  its  food  safety 
constituencies,  and  the  general  public 
on  the  approaches  it  is  considering  or 
should  consider  to  achieve  its  mission. 

Public  Meeting 

At  the  first  public  meeting,  on  June  7. 
2001,  FSIS  officials  will  review  the 
Agency's  Strategic  Plan  for  2000-2005, 
and  will  discuss  the  basic  public  health 
objectives  and  the  strategy  for  achieving 
these  objectives.  They  will  also  discuss 
the  role  of  risk  analysis  especially  with 
res{}ect  to  the  optimal  use  of  processing 
inspection  resources;  the  next  steps  that 
FSIS  proposes  to  take  toward 
minimizing  the  risk  to  consumers  of 
foodborne  illness:  and  the  coordination 
of  the  Agency's  efforts  with 
international  authorities,  other  Federal 
agencies,  and  State  and  local 
authorities.  Finally,  the  Agency  will 
open  the  discussion  and  solicit 
comment  from  the  attendees. 

The  following  summarizes  the  major 
themes  that  will  be  discussed  at  the  first 
meeting. 

FSIS  Strategic  Plan  2000-2005 

In  its  Strategic  Plan  for  200Q-20G5. 
FSIS  has  proposed  a  long-range  program 
for  protecting  the  public  health  by 
improving  the  Agency's  effectiveness  as 
a  public  health  regulatory  agency.  In 
order  to  do  this,  the  Agency  has 
established  as  its  strategic  goal  the 
protection  of  the  public  health  by 
significantly  reducing  the  prevalence  of 
foodbome  hazards  irom  meat,  poultry, 
and  egg  products.  To  achieve  this  goal, 
the  Agency  will  use  the  risk  analysis 
model — consisting  of  risk-assessment, 
risk-management,  and  risk- 
communication  segments — 
recommended  by  the  National  Academy 
of  Sciences  to  regulatory  agencies.  This 
model  is  reflected  in  the  objectives  the 
Agency  seeks  to  meet  in  achieving  its 
strategic  goal. 

The  first  objective  is  to  provide 
national  and  international  leadership  by 
building  within  the  Agency  a  risk 
assessment  capability,  supported  by  the 
latest  research  and  technology,  that  can 
be  applied  to  meat,  poultry,  and  egg 
products.  Risk  assessment  will  help  the 
Agency  improve  its  operations  to  better 
ensure  the  safety  of  meat,  poultry,  and 
egg  products.  Better  risk  assessment  is 
needed  to  strengthen  the  scientific  basis 
for  food  safety  polices  and  regulatory 
decisions. 

The  second  objective  is  to  create  a 
coordinated  national  and  international 
system  to  manage,  from  farm -to-table, 
the  food  safety  risks  that  may  be 
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presented  by  meat,  poultry,  and  egg 
products.  Risk  managers  weigh,  in  the 
context  of  the  social  and  economic 
environment,  the  scientific  and 
technical  evidence  gathered  through 
risk  assessments.  The  conclusions  they 
draw  enable  them  to  better  direct  efforts 
to  reduce,  eliminate,  or  control  risks  to 
public  health. 

FSIS,  working  with  all  stakeholders  in 
the  fann-to-table  continuum,  must 
ensure  that  public  health  risks  are 
identified,  and  that  steps  are  taken  to 
prevent,  eliminate,  or  minimize  those 
risks.  The  Agency  needs  to  play  a  more 
focused  and  creative  role  in  managing 
the  risks  associated  with  producing, 
processing,  transporting,  storing, 
retailing,  and  delivering  meat,  poultry, 
and  egg  products  to  consumers.  It  also 
needs  to  support  more  rigorous 
application  of  risk  management 
strategies  at  the  international  level  so 
that  products  imported  into  the  United 
States  will  meet  standards  equivalent  to 
those  that  apply  to  domestic  products. 

The  third  objective  is  to  conduct  a 
comprehensive  national  and 
international  risk  communication 
program  that  is  an  open  exchange  of 
information  and  opinion  on  risk  among 
risk  assessors,  risk  managers,  and  the 
public.  The  risk  communication 
program  should  promote  public 
confidence  in  food  safety  through 
effective,  open,  and  timely  information 
exchange  and  science-based  education 
on  decisionmaking  with  respect  to  food- 
safety  risks,  limits  to  total  risk 
elimination,  and  prevention  and 
protection  strategies.  The  program 
would  emphasize  both  education  and 
explanation  of  issues  involved  in 
considering  stakeholder  views, 
knowledge,  and  receptiveness  to  Agency 
risk  assessments  and  risk-management 
decisions. 

The  fourth  ob)ective  is  to  create  and 
maintain  an  FSIS  infrastructure  to 
support  the  risk  assessment,  risk 
management,  and  risk  communication 
objectives.  To  enhance  public  health, 
FSIS  vrill  have  to  conduct  science-based 
food  inspection  and  invest  in  the 
elements  of  risk  analysis,  food  safety 
technology,  scientific  methods,  and 
business  process  re-engineering,  along 
with  workforce  training,  development, 
hiring,  and  retention.  New  methods  of 
inspection  will  be  based  increasingly  on 
science  and  will  require  a  more 
scientifically  trained  workforce. 

In  striving  to  improve  food  safety  and 
to  achieve  the  goals  and  objectives  of 
the  strategic  plan,  FSIS  believes  that  it 
can  substantially  improve  its 
effectiveness  as  a  public  health 
regulatory  agency. 


Key  Attributes  for  a  Public  Health 
Regulatory  Agency 

FSIS  believes  that  a  public  health 
regulatory  agency  should  embody  at 
least  eight  key  attributes.  The  first 
attribute  is  a  public  health  orientation. 
FSIS  acquires  its  public  health 
orientation  from  its  legislative  mandate 
to  ensure  that  meat,  poultry,  and  egg 
products  distributed  in  commerce  are 
wholesome,  not  adulterated,  and 
properly  marked,  labeled,  and  packaged. 
FSIS  exercises  its  responsibilities  by 
maintaining  inspection  in 
approximately  6,000  plants  that 
slaughter  catUe,  swine,  sheep,  goats, 
horses,  mules,  other  equines,  and 
poultry,  or  that  prepare  a  wide  range  of 
further  processed  products,  such  as 
hams,  sausages,  stews,  egg-based  mixes, 
and  frozen  dinners.  The  Agency  carries 
out  a  wide  range  of  scientific  support, 
inspection  and  compliance,  and 
international  activities  in  fulfilling  its 
public  health  mission. 

The  second  attribute  is  a  regulatory 
strategy  built  on  science-based  systems 
to  achieve  public  health  goals.  Tliese 
systems  include  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
ContiDl  Point  (PR/HACCP)  regulations, 
which  require  establishments  to  develop 
and  carry  out  sanitation  standard 
operating  procedures  and  HACCP  plans 
and  meet  process  control  criteria  for 
generic  Escherichia  coli  and  pathogen 
reduction  performance  standards  for 
Salmonella.  FSIS  is  also  developing  a 
capability  to  conduct  food  safety  risk 
assessments  on  which  to  base  its 
regulatory  programs.  Another  example 
is  the  Agency's  participation,  with  the 
Food  and  Drug  Administration  (FDA) 
and  the  Centers  for  Disease  Control  and 
Prevention  (CDC),  in  FoodNet,  an  active 
surveillance  network  for  foodbome 
disease  that  provides  national  estimates 
of  the  burden  and  sources  of  specific 
foodbome  diseases  in  the  United  States. 

The  third  attribute  is  adopting 
measures  of  success  to  gauge  progress  in 
achieving  its  public  health  goals.  Such 
measures  are  contained  in  the  Agency's 
strategic  plan.  The  Agency's  measures 
for  risk  management  include  percentage 
reductions  in  the  prevalence  of 
Salmonella  on  raw  meat  and  poultry 
products,  percentage  reductions  in  the 
prevalence  of  Listeria  monocytogenes  in 
ready- to-eat  meat  and  poultry  products, 
and  the  number  of  risk  management 
policies  and  decisions  made  that  are 
based  on  risk  assessments. 

The  fourth  attribute  is  an  open  and 
inclusive  manner  for  the  conduct  of 
business,  as  evidenced  by  public 
meetings  with  constituency  groups  on 
issues  that  bear  on  the  Agency's  goals. 


From  the  beginning  of  its  development 
of  the  PR/HACCP  regulations  to  the 
present,  FSIS  has  carried  out  its  public 
health  regulatory  initiatives  in  an  open 
and  transparent  manner.  The  Agency 
plans  to  continue  this  public  process  for 
future  public  health  initiatives, 
including  its  risk  assessments. 

The  fifth  attribute  is  that  the 
assurance  that  each  of  its  organizational 
elements  contribute  to  the  achievement 
of  the  Agency's  public  health  goals.  For 
FSIS,  this  means  that  public  health- 
related  activities  have  a  priority  claim 
on  its  inspection,  laboratory, 
administrative,  and  other  resources. 

The  sixth  attribute  is  the  employment 
of  public  health  professionals.  FSIS 
employs  a  growing  number  of 
individuals  with  specialized 
qualifications,  including  consiuner 
safety  officers,  epidemiologists, 
microbiologists,  biostatisticians,  risk 
analysts,  chemists,  toxicologists, 
veterinary  medical  officers,  and  medical 
officers. 

The  seventh  attribute  is  the 
development  of  external  relationships  to 
mobilize  other  public  health  resources. 
Already  mentioned  is  the  FoodNet 
collaboration  with  CDC  and  FDA.  In 
epidemiological  investigations,  FSIS 
collaborates  with  these  and  other 
Federal  agencies  and  with  State  and 
local  governments.  In  drug  residue 
investigations,  FSIS  may  work  with 
FDA.  In  investigations  of  zoonotic 
disease  outbreaks,  FSIS  may  work  with 
USDA's  Animal  and  Plant  Health 
Inspection  Service  or  State 
veterinarians. 

The  eighth  attribute  is  the  use  of 
scientific  data  to  make  decisions  and 
allocate  resources.  In  support  of  its 
inspection  program,  FSIS  conducts 
directed  sampling  for  drug  and  other 
chemical  residues  and  microbial 
pathogens,  gathers  or  makes  use  of 
existing  data  on  prevalence  and 
enumeration  of  microbes,  investigates 
conditions  of  consumer  and  retail 
storage,  gathers  handling  and 
preparation  data,  follows  reports  of 
scientific  studies  by  ARS  and  other 
researchers,  and  uses  data  from  its  own 
or  others'  risk  assessments  in  making 
regulatory  and  resoiu-ce  allocation 
decisions. 

FSIS'  strategic  plan  specifies  a 
program  for  strengthening  each  of  the 
foregoing  attributes.  However,  the 
Agency  is  and  will  continue  to  be  open 
to  any  ideas  or  suggestions  that  will 
help  meet  future  challenges  wherever 
they  arise. 
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Next  Steps  Toward  Farm-to-Table  Food 
Safety  Assurance 

Last  year,  FSIS  completed  its  phased 
implementation  of  the  PR/HACCP 
regulations  in  all  official  establishments. 
Since  then,  the  Agency  has  turned  its 
attention  to  determining  how  to 
improve  the  quality  and  effectiveness  of 
industry  food  safety  programs, 
including  HACCP,  and  how  to  improve 
the  Agency's  effectiveness  as  a  public 
health  regulatory  agency.  The  Agency 
has  been  paying  increased  attention  to 
regulatory  reform,  in-plant  staffing 
patterns,  residue  control  in  a  HACCP 
enviroiunent,  and  overall  improvements 
in  the  Agency's  ability  to  respond  to 
future  food  safety  problems. 

FSIS  has  addressed  a  number  of  food 
safety  and  regulatory  reform  issues  that 
were  deferred  while  the  PR/HACCP 
regulations  were  being  put  in  place.  For 
example,  the  Agency  has  advanced  the 
process  of  converting  command-and- 
control  requirements  to  performance 
standards  by  issuing  a  final  rule  on 
sanitation  and  a  proposed  rule  on 
processed,  ready-to-eat  meat  and 
poultry  products. 

The  A^gency  is  following  the  principle 
of  risk-based  program  design  in  the 
reform  of  its  program  management 
infrastructure  in  both  slaughtering  and 
further  processing  environments.  • 
Program  infrastructure  is  a  broad  area 
that  encompasses  assignment  of  work, 
expertise  and  training,  data  analysis  and 
decisionmaking,  communication,  and 
workplace  environment. 

The  Agency  has  completed  significant 
work  on  its  HACCP-based  inspection 
models  project  (HIMP)  for  slaughter 
plants.  This  project  involves  testing  a 
new  inspection  system  under  which 
FSIS  targets  its  resources  on  carcass 
conditions  that  have  human  health 
implications.  The  Agency  has  also 
begun  to  study  how  it  can  more 
effectively  use  its  processing  inspection 
resources  by  targeting  areas  where  the 
inherent  hazards  of  products  and 
processes  to  public  health  are  greatest. 

The  Agency  is  initiating  new 
activities  and  data  reports  for  addressing 
the  hazard  to  public  health  posed  by 
products  and  operations.  The  Agency 
intends  to  rely  increasingly  on 
microbiological  sampling  programs  and 
on  the  use  of  epidemiological  data  on 
foodbome  outbreaks  in  which  meat, 
poultry,  or  egg  products  have  been 
implicated.  The  Agency  also  plans  to 
move  to  a  system  of  team  inspection, 
involving  the  use  of  personnel  with 
different  types  of  expertise,  to  assess  the 
performance  of  HACCP  systems  and  to 
deal  with  food  safety  problems.  FSIS  is 
designing  a  dynamic  process  for 


responding  to  and  addressing  public 
health  problems.  As  envisioned,  this 
process  will  rely  on  a  variety  of  data 
sources,  interdisciplinary  teams,  and 
coordination  with  State  and  other 
Federal  agencies. 

The  Agency  is  also  developing  plans 
to  intensify  its  efforts  at  both  ends  of  the 
farm-to-table  chain.  For  example,  FSIS 
is  exploring  the  possibility  of  using 
veterinary  medical  officers  in  ways  that 
would  eidiance  the  reliability  and 
effectiveness  of  farm-to-table  food-safety 
controls. 

One  idea  the  Agency  is  exploring  is 
that  of  ensuring  the  availability  to 
District  Managers  (DMs)  of  public  health 
data  resources  and  personnel  that  would 
improve  the  ability  of  the  DMs  to  carry 
out  the  Agency's  public  health  strategy. 
The  DMs  will  play  a  central, 
coordinating  role  under  the  Agency's 
reform  plans.  Possible  resoiirces  that 
can  be  made  available  to  the  DMs 
include  special  surveys  and  reviews  by 
teams  of  specialists;  inspection 
management  and  enforcement  reports: 
and  the  results  of  sampling  for 
Salmonella  and  other  pathogens.  Also 
available  to  them  will  be  district- 
specific  resources,  such  as  personnel 
with  special  expertise,  risk  evaluation 
data  for  products  and  processes,  and 
current  information  on  plant 
construction,  management  issues,  and 
pending  enforcement  actions. 

The  Agency  is  developing  a  plan  for 
deUvering  HACCP-related  training  to  its 
persoimel  through  work-unit  meetings. 
The  Agency  recognizes  that  it  must 
improve  the  ability  of  its  personnel  to 
imderstand  their  regulatory  authorities, 
to  assess  the  effectiveness  of 
establishment  sanitation  standard 
operating  procedures  and  HACCP  plans, 
and  to  identify  hazards  to  public  health 
on  which  action  must  be  taken. 

Risk  Analysis-Based  Approach  to 
Improving  Processing  Inispection  in  a 
Public  Health  Regulatory  Agency 

As  mentioned  above  in  the  context  of 
the  Agency's  strategic  plan,  FSIS  has 
chosen  a  risk  analysis-based  approach  to 
achieve  its  strategic  goal  of  reducing  the 
likelihood  and  prevalence  of  foodbome 
hazards  in  meat,  poultry,  and  egg 
products.  Risk  analysis,  which  consists 
of  risk  assessment,  risk  management, 
and  risk  communication,  is  recognized 
as  a  logical  and  systematic  approach  to 
food  safety  both  nationally,  for  example, 
by  the  National  Academy  of  Sciences, 
and  intemationally,  for  example,  by  the 
Codex  Alimentarius  Commission.  A  risk 
analysis-based  approach  to  inspection 
will  ensure  that  hazards  to  consumers 
from  meat,  poultry,  and  egg  products 
will  be  minimized. 


FSIS  is  considering  the  types  of 
information  and  data  needed  for  a  risk- 
analysis  based  improvement  of 
processing  inspection  systems.  The 
Agency  believes  that  the  information 
would  include  the  likely  hazards 
associated  with  meat,  poultry  and  egg 
products  for  each  establishment:  the 
processes  each  establishment  uses  to 
produce  the  product;  and  the  volume  of 
product  produced  by  each 
establishment.  The  Agency  is  also 
evaluating  CDC  reports  on  foodbome 
illness  by  location,  population  segment, 
organism,  and  type  of  food  product 
implicated  in  the  spread  of  illness.  The 
Agency  is  studying  how  it  can  use  such 
data  to  determine  the  magnitude  of 
hazards  and  the  possibility  of  consumer 
exposure  to  those  hazards. 

The  Agency  is  also  trying  to 
determine  its  future  data  needs  as  it 
moves  toward  a  more  risk  analysis- 
based  processing  inspection  system.  The 
Agency  believes  it  will  need  more 
information  on  such  things  as  retail  and 
consumer  behavior  patterns  (e.g., 
storage,  handling  and  cooking  of  food), 
dose-response  relationships  (e.g.,  among 
susceptible  populations),  and 
consumption  patterns  (i.e.,  frequency 
and  serving  size  consumed),  as  well  as 
a  better  understanding  of  the  growth 
and  decline  of  microbial  populations. 

Implications  for  Processing  Inspection 

As  the  Agency's  risk  analyses  produce 
more  and  better  quality  data  and 
information  on  the  public  health  risks  of 
food  products  that  are  subject  to  the 
Agency's  regulations,  the  Agency  will 
use  the  data  and  information  to  reassess 
its  inspection  of  the  processing  of  meat 
and  poultry  products.  FSIS  has  been 
documenting  and  analyzing  the 
accomplishments  of  the  current 
processing  inspection  system, 
particularly  as  that  system  has  been 
operated  in  the  PR/HACCP 
enviroiunent.  In  evaluating  the  current 
system,  the  Agency  has  already  found 
that  there  are  areas  where  the  allocation 
of  processing  inspection  resources 
potentially  limits  the  public  health 
effectiveness  of  the  Agency. 

FSIS  is  begiiming  to  explore  changes 
in  processing  inspection  that  may  be 
needed  to  enable  the  Agency  to  meet  the 
goals  and  objectives  of  its  Strategic  Plan 
and  to  fully  function  as  a  public  health 
regulatory  agency.  FSIS  is  considering 
ways  of  optimizing  processing 
inspection  in  the  light  of  risk  analysis. 
The  Agency  is  also  considering  how  to 
use  the  information  from  risk  analyses 
to  provide  its  managers  with  the 
appropriate  decision-making  tools,  data, 
and  personnel  resources  that  they 
would  need  to  carry  out  the  Agency's 
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public  health  strategy  at  the  field 
management  level. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
policy  development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  public  meeting,  FSIS  will  announce 
it  and  provide  copies  of  this  Federal 
Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fox  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  on  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fox  list 
consists  of  industry,  trade,  and  form 
groups,  consmner  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fox  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

Done  9t  Washington,  DC  on:  May  31,  2001. 
Tlmmas  J.  Billy, 
Administrator. 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

Holmea/Chlpmunk  Timber  Sale 
Environmantai  Impact  Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
enviroiunental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Holmes/Chipmimk  Area. 
The  Record  of  Decision  will  disclose 
how  the  Forest  Service  has  decided  to 
manage  approximately  34,000  acres  of 
Federal  land.  The  proposed  action 
would  provide  approximately  25  to  35 
million  board  feet  of  timber  to  local  and 
regional  timber  markets,  final  harvest 
approximately  4,000  acres  of  60+  year 
old  aspen  experiencing  substantial 


mortality  from  blow  down,  decay,  and 
old  age,  treat  approximately  500  acres  of 
red  and  white  pine  communities 
through  prescribed  burning  and  hand 
release  treatments,  and  provide  access 
to  non-federally  owned  lands  within  the 
project  boimdairies.  A  range  of 
alternatives  responsive  to  significant 
issues  will  be  developed,  including  a 
no-action  alternative.  The  proposed 
project  is  located  on  the  LaCroix  Ranger 
District,  Cook  MN,  Superior  National 
Forest.  In  addition,  the  LaCroix  Ranger 
District  may  create  temporary  openings 
greater  than  40  acres  under  36  CFR 
219.27(d)(ii). 

DATES:  Comments  concerning  the  scope 
of  this  project  should  be  received  by 
July  27,  2001. 

ADDRESSES:  Please  send  written 
comments  to:  LaCroix  Ranger  District, 
Superior  National  Forest,  Attn:  Holmes/ 
Chipmunk  EIS,  320  N  HWY  53,  Cook, 
MN  55723. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Constance  Chaney,  District  Ranger,  or 
John  Galazen,  Team  Leader,  LaCroix 
Ranger  District,  Superior  National 
Forest,  320  N  HWY  53  Cook.  MN  55723, 
telephone  (218)  666-0020. 
SUPPt.EMENTARY  INFORMATION:  Public 
participating  will  be  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  several 
points  during  the  aneilysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State  and  local  agencies,  individuals, 
and  organizations  that  may  be  interested 
in,  or  affected  by,  the  proposed 
activities.  The  scoping  process  will 
include:  (1)  Identification  of  potential 
issues,  (2)  identification  of  issues  to  be 
analyzed  in  depth,  and  (3)  elimination 
of  insignificant  issues  or  those  which 
have  been  covered  by  a  previous 
environmental  review.  Written 
comments  will  be  solicited  through  a 
scoping  package  that  will  be  sent  to  the 
project  mailing  list  and  to  the  local 
newspaper.  For  the  Forest  Service  to 
best  use  the  scoping  input,  comments 
should  be  received  by  July  23,  2001. 
Issues  identified  for  analysis  in  the  EIS 
include  the  potential  effects  of  the 
project  on  and  the  relationship  of  the 
project  to:  age  class  distribution,  species 
composition,  reforestation,  Shipstead 
Newton  Nolan  areas,  temporary  roads, 
Proposed  Management  Area  8.4 
(inventoried  candidate  special 
management  complexes),  and  others. 
Based  on  the  results  of  scoping  and 
the  resource  capabilities  within  the 
Project  Area,  alternatives,  including  a 
no-action  alternative,  will  be  developed 
for  the  Draft  EIS.  The  Draft  EIS  is 


projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  May  2002.  The  Final  EIS  is 
anticipated  in  November  2002. 

The  comment  period  on  the  Draft  EIS 
will  be  a  minimum  of  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EISs  must  structiue 
their  participation  in  the  environmental 
review  of  the  proposal,  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
{Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553.  (1978)). 
Environmental  objections  that  could 
have  been  raised  at  the  Draft  EIS  stage 
may  be  waived  or  dismissed  by  the 
courts  (Gty  ofAngoon  v.  Model,  803 
F.2nd  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (ED.  Wis.  1980)). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action,  participate  by  the 
close  of  the  45-day  comment  period,  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  they  can 
be  meaningfully  considered  and 
responded  to  in  the  Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  Proposed  Action, 
comments  during  scoping  and  on  the 
Draft  EIS  should  be  as  specific  as 
possible  and  refer  to  specific  pages  or 
chapters.  Comments  may  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed.  In  addressing  these  points 
reviewers  may  wish  to  refer  to  the 
Council  on  Enviroiunental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  in  40  CFR 
1503.3.  Comments  received  in  response 
to  this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  Proposed  Action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered.  Pursuant  to 
7  CFR  1.27(d),  any  person  may  request 
the  agency  to  withhold  a  submission, 
from  the  public  record,  by  showing  how 
the  Freedom  of  Information  Act  (FOIA) 
permits  such  confidentiality.  Requesters 
should  be  aware  that,  under  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets.  The  Forest  Service 
will  inform  the  requester  of  the  agency's 
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decision  regarding  the  request  for 
confidentiality.  If  the  requester  is 
denied,  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within 
seven  days. 

Permits/Authorizations:  The  proposed 
action  may  create  temporary  openings 
greater  than  40  acres.  A  60-day  public 
notice  and  review  by  the  Regional 
Forester  would  be  needed  for  such 
action. 

Responsible  Official:  Constance 
Chaney,  LaCroix  District  Ranger, 
Superior  National  Forest,  is  the 
responsible  official.  In  making  the 
decision,  the  responsible  official  will 
consider  the  comments,  responses, 
disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations,  and  policies.  The 
responsible  official  will  state  the 
rationale  for  the  chosen  alternative  in 
the  Record  of  Decision. 

Dated:  May  29,  2001. 
Constance  Chaney, 

District  Ranger. 

[FR  Doc.  01-14368  Filed  6-6-01;  8:45  am) 

BHJJNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 
I  ACTION:  Notice  of  meeting. 

SUMMARY:  An  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council 
meeting  will  convene  in  Stayton, 
Oregon  on  Monday,  June  18,  2001.  The 
meeting  is  scheduled  to  begin  at  6  p.m., 
and  will  conclude  at  approximately  8:30 
p.m.  The  meeting  will  be  held  in  the 
South  Room  of  the  Stayton  Community 
Center  located  on  400  West  Virginia 
Street  in  Stayton,  Oregon. 
I      The  Opal  Creek  Wildemess  and  Opal 
!  Creek  Scenic  Recreation  Area  Act  of 
j  1996  (Opal  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
I  establish  the  Opal  Creek  Scenic 
I  Recreation  Area  Advisory  Council.  The 
>  Advisory  Council  is  comprised  of 
thirteen  members  representing  state, 
I  county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, 
"  environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landowners  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 


and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
The  tentative  agenda  will  focus 
developing  standards  and  guidelines  for 
management  of  the  SRA  and  discussion 
of  public  involvement  strategies. 
The  public  comment  period  is 
tentatively  scheduled  to  begin  at  8  p.m. 
Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to  the 
June  18  meeting  by  sending  them  to 
Designated  Federal  Official  Stephanie 
Phillips  at  the  address  given  below. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Stephanie  Phillips;  Willamette 
National  Forest,  Detroit  Ranger  District, 
HC  73  Box  320.  Mill  City,  OR  97360; 
(503)  854-3366. 

Dated:  June  1,2001. 
Y.  Robert  Iwamoto, 

Deputy  Forest  Supervisor. 

Disclaimer:  This  meeting  notice  is 
being  published  less  than  15  days  prior 
to  the  meeting  due  to  lack  of  time  to 
adequately  plan  the  meeting  between 
the  councils  last  meeting  on  May  5  and 
this  upcoming  meeting  on  Monday,  June 
18.  This  late  notice  is  authorized  under 
41  CFR  1016.1015(b)(2). 

(FR  Doc.  01-14322  Filed  6-6-01;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  the 
Natural  Resources  Conservation 
Service's  National  Handbook  of 
Conservation  Practices 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture,  Maine  State 
Office. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  National 
Handbook  of  Conservation  Practices, 
Section  IV  of  the  Maine  State  NRCS 
Field  Office  Technical  Guide  (FOTG) 
located  at  www.me.nrcs.usda.gov  under 
"Draft  Standards  for  Comments"  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  to 
issue  revised  conservation  practice 
standards  in  its  National  Handbook  of 
Conservation  Practices.  These  revised 
standards  are  the  following:  327 


Conservation  Cover;  330  Contour 
Fanning:  340  Cover  &  Green  Manure 
Crop;  324  Deep  Tillage:  380  Farmstead 
&  Feedlot  Windbreak;  394  Firebreak; 
511  Forage  Harvest  Management;  666 
Forest  Stand  Improvement;  655  Forest 
Harvest  Trails  and  Landings;  412 
Grassed  Waterway  or  Outlet;  561  Heavy 
Use  Area  Protection;  441  Irrigation 
System,  Microirrigation;  590  Nutrient 
Management;  595  Pest  Management;  516 
Pipeline;  521A  Pond  Sealing  or  Lining 
Flexible  Membrance  Lining;  338 
Prescribed  Burning;  391  Riparian  Forest 
Buffer;  490  Site  for  Woody  Plant 
Establishment;  580  Streambank  & 
Shoreline  Protection;  395  Stream 
Habitat  Improvement  and  Management; 
585  Stripcropping,  Contour;  612  Tree 
and  Shrub  Establishment;  660  Tree  and 
Shrub  Pruning;  620  Underground 
Outlet;  472  Use  Exclusion;  313  Waste 
Storage  Facility;  359  Waste  Treatment 
Lagoon;  642  Water  Well;  351  Well 
Decommissioning;  657  Wetland 
Restoration:  644  Wildlife  Upland 
Habitat  Management. 

DATES:  Comments  will  be  received  on  or 
beforejuly  9,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Christopher  R. 
Jones,  Assistant  State  Conservationist 
for  Technology /Planning,  Natural 
Resources  Conservation  Service  (NRCS), 
967  Illinois  Avenue,  Suite  #3;  Bangor, 
Maine  04401. 

A  copy  of  this  standard  is  available 
from  the  above  individual. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
Technical  Guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  May  4.  2001.  ^ 

Christopher  R.  Jones. 

Assistant  State  Conservationist  for 

Technology/Planning. 

IFR  Doc.  01-14314  Filed  6-6-01:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
IV  of  the  Virginia  Field  Office  Technical 
Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriciilt\u«. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Virginia  NRCS 
Field  Office  Technical  Guide  for  review 
and  comment. 

summary:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Virginia 
that  changes  must  be  made  in  the  NRCS 
Field  OfBce  Technical  Guide 
specifically  in  practice  standards:  #360, 
Closure  of  Waste  Impoundments;  #338, 
Prescribed  Burning:  «642.  Water  Well 
and  #390,  Riparian  Herbaceous  Cover  to 
account  for  improved  technology.  These 
practices  will  be  used  to  plan  and  install 
conservation  practices  on  cropland, 
pastureiand,  woodland,  and  wildlife 
land. 

DATES:  Comments  will  be  received  on  or 
before  July  9,  2001. 

FOR  FURTHER  MFORMATWN  CONTACT: 
Inquire  in  writing  to  M.  Denise  Doetzer, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  1606 
Santa  Rosa  Road,  Suite  209,  Richmond, 
Virginia  23229-5014;  Telephone 
number  (804)  287-1665;  Fax  number 
(804)  287-1736.  Copies  of  the  practice 
standards  will  be  made  available  upon 
written  request  to  the  address  shown 
above  or  on  the  Virginia  NRCS  web  site: 
http://www.va.nrcs.usda.gov/ 
DataTechRefs/StandardsS-Specs/ 
EDITStds/EditStandards.htm. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Virginia  will  receive  comments 
relative  to  the  proposed  changes. 
Following  that  period,  a  determination 
will  be  made  by  the  NRCS  in  Virginia 
regarding  disposition  of  those  conunents 
and  a  final  determination  of  change  will 
be  made  to  the  subject  standards. 


Dated:  May  31.  2001. 
L.  Willis  Miller, 

Assistant  State  Conservationist/Programs. 
Natural  Resources  Conservation  Service, 
Richmond.  Virginia. 
IFR  Doc.  01-14315  Filed  &-6-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
p.D.  060401A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Vessel  Monitoring  System 
Requirements  in  the  Western  Pacific 
Pelagic  Longline  Fishery. 

Fonn  Numberis):  None. 

OMB  Approval  Number.  None. 

Type  of  Request  Regular  submission. 

Burden  Hours:  743. 

Number  of  Respondents:  165. 

Average  Hours  Per  Response:  4  hours 
for  equipment  installation,  2  hours  per 
year  for  equipment  maintenance,  and  24 
seconds  pet  day  for  automatic  [>osition 
reporting. 

Needs  and  Uses:  Commercial  fishing 
vessels  active  in  the  Hawaii-based 
pelagic  longline  fishery  must  allow 
National  Marine  Fisheries  Service 
(NMFS)  to  install  vessel  monitoring 
system  (VMS)  units  on  their  vessel 
when  directed  to  do  so  by  NMFS 
enforcement  persoimel.  VMS  units 
automatically  send  periodic  reports  on 
the  position  of  the  vessel.  NMFS  uses 
the  reports  to  monitor  the  vessel's 
location  and  activities  while  enforcing 
area  closures.  NMFS  pays  for  the  units 
and  messaging. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency:  Messaging  fiwjuency 
varies,  from  hoiuly  to  more  or  less 
frequently,  depending  on  location  of  the 
vessel  relative  to  closed  areas  and 
borders  of  the  U.S.  Exclusive  Economic 
Zone. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Conunerce,  Room  6086.  14th  and 


Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  May  31.  2001. 

Madeleine  Gajrton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

(PR  Doc.  01-14404  Filed  6-6-01;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S80-812] 

Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  ttw  Republic  of  Korea: 
Preliminary  Results  of  Antidumping 
Duty  AdministratNe  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACnON:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
one  manufacturer/exporter  and  one  U.S. 
producer  of  the  subject  merchandise, 
the  Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  dynamic 
random  access  memory  semiconductors 
of  one  megabit  or  above  (DRAMs)  from 
the  Republic  of  Korea  (Korea).  The 
review  covers  two  manufacturers/ 
exporters  and  six  resellers  of  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR),  May  1, 
1999.  through  December  31, 1999.  Based 
upon  our  analysis,  the  Department  has 
preliminarily  determined  that  dumping 
margins  exist  for  a  manufacturer/ 
exporter  and  the  six  resellers  during  the 
POR.  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  United  States  Customs  Service 
(Customs)  to  assess  antidumping  duties 
as  appropriate.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue,  and  (2)  a 
brief  sununary  of  the  argxmient. 

EFFECTIVE  DATE:  Jime  7,  2001. 
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POR  FURTHER  INFORMATION  CONTACT: 
Paige  Rivas  or  Ron  Trentham,  AD/CVD 
Enforcement,  Office  IV,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0651  or  (202)  482- 
6320,  respectively. 
SUPPLEMENTARY  MFORMATKM: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  as  of  January  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  are  to  19  CFR  part  351 
(2000). 

Background 

The  antidumping  dumping  duty  order 
for  DRAMs  bom  Korea  was  revoked, 
pursuant  to  the  sunset  procedures 
established  by  statute,  effective  January 
1,  2000.  See  Dynamic  Random  Access 
Memory  Semiconductors  ("DRAMs")  of 
One  Megabit  and  Above  From  the 
Republic  of  Korea;  Final  Results  of  Full 
Sunset  Review  and  Revocation  of  Order, 
65  FR  1471366  (October  5,  2000). 
However,  we  are  conducting  this  review 
of  exports  of  the  subject  merchandise  to 
the  United  States  by  Hyxmdai 
Electronics  Industries  Co.,  Ltd. 
(Hyimdai)  and  LG  Semicon  Co.,  Ltd. 
(LG)  during  the  8-month  period  from 
May  1,  1999,  imtil  the  effective  date  of 
the  revocation. 

On  May  10, 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  27250)  the  antidumping  duty  order 
on  DRAMs  from  Korea.  On  May  16, 
2000,  the  Department  published  a  notice 
of  "Opportunity  to  Request  an 
AdmiJoistrative  Review"  of  the 
antidumping  duty  order  on  DRAMs 
from  Korea  (65  FR  31141).  On  May  31, 
2000,  the  petitioner.  Micron  Technology 
Inc.,  ("Micron")  requested  an 
administrative  review  of  Hyundai  and 
LG,  Korean  manufacturers  of  DRAMs, 
and  six  Korean  resellers  of  DRAMs,  the 
G5  Corporation  (G5),  Kim's  Marketing, 
Jewon  Trading  (Jewon),  Wooyang 
Industry  Co.,  Ltd.  (Wooyang).  Jae  Won 
Microelectronics  (Jae  Won),  and 
Techsan  Electronics  (Techsan)  for  the 
period  May  1,  1999,  through  December 
31,  1999.  Additionally,  the  petitioner 
requested  a  cost  investigation  of  LG  and 
Hjrundai  pursuant  to  section  773(b)  of 
the  Act.  On  May  31,  2000,  Hyundai 
requested  that  the  Department  conduct 
a  review  of  its  exports  of  the  subject 


merchandise  to  the  United  States.  On 
July  7.  2000  (65  FR  131).  the  Department 
initiated  an  administrative  review  of 
Hyimdai,  LG,  G5,  Kim's  Marketing. 
Jewon,  Wooyang,  Jae  Won,  and  Techsan, 
including  cost  investigations  of  Hyundai 
and  LG,  covering  the  POR. 

On  July  19,  2000,  the  Department  sent 
Sections  A,  B,  and  C  questionnaires  to 
Hyundai,  LG,  G5,  Kim's  Marketing, 
Jewon,  Jae  Won,  Techsan,  and  Wooyang. 
On  July  31,  2000,  the  Department  sent 
Sections  D  and  E  questionnaires  to 
Hyimdai  and  LG.  On  October  17,  2000, 
Hj^undai  provided  its  Sections  A,  B,  C, 
D,  and  E  questionnaire  responses. 
During  the  instant  review,  H)rundai 
acquired  LG  and  included  LG's 
information  in  its  questionnaire 
responses.  For  a  further  discussion  of 
Hyimdai 's  acquisition  of  LG,  see 
Aviation  and  Collapsing  section 
below. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  issuing  a  prelinunary 
determination  in  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
review  within  the  statutory  time  limit  of 
245  days.  On  January  30,  2001,  the 
Department  published  a  notice  of 
extension  of  the  time  limit  for  the 
preliminary  results  in  this  case  to  May 
30,  2001.  See  Dynamic  Random  Access 
Memory  Semiconductors  of  One 
Megabit  or  Above  ("DRAMs")  From  the 
Republic  of  Korea:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  66  FR  8198  (January  30,  2001). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  DRAMs  bom  Korea. 
Included  in  the  scope  are  assembled  and 
unassembled  DRAMs.  Assembled 
DRAMs  include  all  package  types. 
Unassembled  DRAMs  include  processed 
wafers,  uncut  die,  and  cut  die. 
Processed  wafers  produced  in  Korea, 
but  packaged  or  assembled  into  memory 
modules  in  a  third  country,  are  included 
in  the  scope:  wafers  produced  in  a  third 
country  and  assembled  or  packaged  in 
Korea  are  not  included  in  the  scope. 

The  scope  of  this  review  incluoes 
memory  modules.  A  memory  module  is 
a  collection  of  DRAMs,  the  sole  function 
of  which  is  memory.  Modules  include 
single  in-line  processing  modules  (SIPs), 
single  in-line  memory  modules 
(SIMMs),  or  other  collections  of  DRAMs, 
whether  unmounted  or  mounted  on  a 
circuit  board.  Modules  that  contain 
other  parts  that  are  needed  to  support 
the  function  of  memory  are  covered. 
Only  those  modules  which  contain 
additional  items  which  alter  the 


function  of  the  module  to  something 
other  thati  memory,  such  as  video 
graphics  adapter  (VGA)  boards  and 
cards,  are  not  included  in  the  scope. 
The  scope  of  this  review  also  includes 
video  random  access  memory 
semiconductors  (VRAMS),  as  well  as 
any  future  packaging  and  assembling  of 
DRAMs;  and,  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit 
(CPU),  unless  the  importer  of 
motherboards  certifies  with  the  Customs 
Service  that  neither  it  nor  a  party  related 
to  it  or  under  contract  to  it  will  remove 
the  modules  from  the  motherboards 
after  importation.  The  scope  of  this 
review  does  not  include  DRAMs  or 
memory  modules  that  are  reimported  for 
repair  or  replacement. 

The  DRAMS  and  modules  subject  to 
this  review  are  currently  classifiable 
under  subheadings  8471.50.0085, 
8471.91.8085,  8542.11.0024, 
8542.11.8026,  8542.13.8034, 
8471.50.4000,  8473.30.1000, 
8542.11.0026,  8542.11.8034, 
8471.50.8095,  8473.30.4000, 
8542.11.0034,  8542.13.8005, 
8471.91.0090,  8473.30.8000, 
8542.11.8001,  8542.13.8024, 
8471.91.4000,  8542.11.0001, 
8542.11.8024  and  8542.13.8026  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
Department's  written  description  of  the 
scope  of  this  review  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  from  April  23,  2001  to  April  27, 
2001,  we  verffied  sales  and  cost 
information  provided  by  Hyundai,  using 
standard  verification  procedures, 
including  an  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report 
and  are  on  file  in  the  Central  Records 
Unit  (CRU)  located  in  room  B-099  of  the 
main  Department  of  Commerce 
Building.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC. 

Facts  AvailalOe  (FA) 

1.  Application  of  FA 

Section  776(a)(2)  of  the  Act  provides 
that  if  any  interested  party:  (A) 
withholds  information  that  has  been 
requested  by  the  Department:  (B)  fails  to 
provide  such  information  in  a  timely 
maimer  or  in  the  form  or  maimer 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
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information  cannot  be  verified,  the 
Department  shall  use  facts  otherwise 
available  in  making  its  determination. 

On  July  19,  2000,  the  Department  sent 
Hyundai,  LG,  G5,  Kim's  Marketing, 
Jewon,  Jae  Won,  Techsan,  and  Wooyang 
questionnaires  requesting  that  they 
provide  information  regarding  any  sales 
that  they  made  to  the  United  States 
during  the  POR.  We  did  not  receive  any 
replies  from  G5,  Kim's  Marketing, 
Jewon,  Jae  Won,  Techsan,  and  Wooyang. 

Because  G5,  Kim's  Marketing,  Jewon, 
Jae  Won,  Techsan,  and  Wooyang  have 
failed  to  respond  to  our  questionnaires, 
pursuant  to  section  776(a)  of  the  Act,  we 
have  applied  FA  to  calculate  their 
dumping  margins. 

2.  Selection  of  Adverse  FA 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  FA,  adverse 
inferences  may  be  used  against  a  party 
that  failed  to  coop«rate  by  not  acting  to 
the  best  of  its  ability  to  comply  with 
requests  for  information.  See  also 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA,  H.R. 
Doc.  No.  316, 103d  Cong.,  2d  Sess.  870 
(1994). 

Section  776(b)  states  further  that  an 
adverse  inference  may  include  reliance 
on  information  derived  from  the 
petition,  the  final  determination,  the 
final  results  of  prior  reviews,  or  any 
other  information  placed  on  the  record. 
See  also  id.  at  868.  In  addition,  the  SAA 
establishes  that  the  Department  may 
employ  an  adverse  inference  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  See 
SAA  at  870.  In  employing  adverse 
inferences,  the  SAA  instructs  the 
Department  to  consider  "the  extent  to 
which  a  party  may  benefit  bora  its  own 
lack  of  cooperation."  Id. 

Because  G5,  Kim's  Marketing,  Jewon, 
Jae  Won,  Techsan,  and  Wooyang  did  not 
cooperate  by  complying  with  our 
request  for  information,  and  in  order  to 
ensure  that  they  do  not  benefit  from 
their  lack  of  cooperation,  we  are 
employing  an  adverse  inference  in 
selecting  from  among  the  facts 
otherwise  available.  The  Department's 
practice  when  selecting  an  adverse  FA 
rate  from  among  the  possible  sources  of 
information  has  been  to  ensure  that  the 
margin  is  sufficiently  adverse  so  "as  to 
effectuate  the  purpose  of  the  FA  rule  to 
induce  respondents  to  provide  the 
Department  with  complete  and  accurate 
information  in  a  timely  manner."  See 
Static  Random  Access  Memory 
Semiconductors  From  Taiwan;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  63  FR  8909,  8932  (February 
23, 1998). 


In  order  to  ensure  that  the  rate  is 
sufficiently  adverse  so  as  to  induce 
cooperation  from  G5,  Kim's  Marketing, 
Jewon,  Jae  Won,  Techsan,  and  Wooyang, 
we  have  assigned  to  these  companies,  as 
adverse  FA,  the  highest  calculated 
margin  from  any  segment  of  this 
proceeding,  10.44  percent,  which  is  the 
rate  calcidated  for  Hyundai  in  the  fifth 
administrative  review.  See  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revoke  the  Order 
in  Part,  64  FR  69694  (December  14, 
1999)  (Final  Results  1999) 

Information  from  prior  segments  of 
the  proceeding,  such  as  involved  here, 
constitutes  "secondary  information" 
imder  section  776(c)  of  the  Act.  Section 
776(c)  of  the  Act  provides  that  the 
Department  shall,  to  the  extent 
practicable,  corroborate  secondary 
information  used  for  FA  by  reviewing 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that  to 
"corroborate"  means  simply  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870.  As 
noted  in  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
from  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews.  61  FR  57391. 
57392  (November  6,  1996)  (TRBs).  to 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  from  which  the 
Department  can  derive  calculated 
dumping  margins;  the  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  FA  a  calculated 
dumping  margin  from  a  prior  segment  of 
the  proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period. 

As  to  the  relevance  of  the  margin  used 
for  adverse  FA.  the  Department  stated  in 
TRBs  that  it  will  "consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circumstances  that  would 
render  a  margin  irrelevant.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse  FA, 
the  Department  will  disregard  the 


margin  and  determine  an  appropriate 
margin."  Id.;  see  also  Fresh  Cut  Flowers 
from  Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  49567  (February  22, 
1996),  where  we  disregarded  the  highest 
margin  in  the  case  as  best  information 
available  because  the  margin  was  based 
on  another  company's  uncharacteristic 
business  expense  resulting  in  an 
extremely  high  margin. 

As  stated  aoove,  the  highest  rate 
determined  in  any  prior  segment  of  the 
proceeding  is  10.44  percent,  a 
calculated  rate  bom  Final  Results  1 999. 
In  the  absence  of  information  on  the 
administrative  record  that  application  of 
the  10.44  percent  rate  to  G5,  Kim's 
Marketing.  Jewon,  Jae  Won.  Techsan. 
and  Wooyang  would  be  inappropriate  as 
an  adverse  FA  rate  in  the  instant  review, 
that  the  margin  is  not  relevant,  or  that 
leads  us  to  re-examine  this  rate  as 
adverse  facts  available  in  the  instant 
review,  we  have  applied,  as  FA,  the 
10.44  percent  margin  from  a  prior 
administrative  review  of  this  order,  and 
have  satisfied  the  corroboration 
requirements  under  section  776(c)  of  the 
Act 

Affiliation,  Collapsing,  and 
Successorship 

In  reviewing  Hyundai's  questionnaire 
responses,  we  noted  that  the  process  of 
Hyundai's  acquisition  of  LG  began 
before  the  POR  (5/1/99-12/31/99).  On 
January  6,  1999.  LG  announced  that  it 
had  decided  to  sell  all  of  its  shares  to 
Hyundai.  Agreement  was  reached  on  the 
price  and  other  terms  of  the  piuchase  in 
the  spring  of  1999.  On  April  20. 1999. 
the  purchase  price  of  LG's  stock  was 
agreed  upon,  and  LG  could  no  longer 
make  any  major  decisions  without  the 
consent  of  Hyundai.  See  Decision 
Memorandum:  Whether  to  Collapse 
Hyundai  Electronics  Industries  Co..  Ltd. 
and  LG  Semicon  Co.,  Ltd.  Into  a  Single 
Entity,  dated  May  1,  2001  (Collapsing 
Memorandum).  The  sale  was 
consummated  on  May  20.  1999.  when 
H)aindai  purchased  stock  in  LG  from  LG 
Group  Companies.  See  Hyundai's 
December  28,  2000,  section  A 
supplemental  questionnaire  response  at 
4  (Supplemental  Section  A  Response). 
With  this  initial  purchase.  Hyimdai 
acquired  a  58.98  percent  interest  in  LG. 
Following  the  receipt  of  antitrust 
clearances  from  authorities  in  United 
States.  Europe,  and  other  jurisdictions, 
Hyundai  executives  took  over  the  direct 
management  of  LG's  business  operations 
on  July  7, 1999.  The  process  was 
completed  on  October  13. 1999,  after  . 
conducting  the  administrative 
procedures  for  the  formal  acquisition 
and  merger,  including  public  notice  and 
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adoption  of  a  resolution  at  a  meeting  of 
Hyundai  shareholders.  While  the 
acquisition  had  not  been  completed  by 
May  1,  1999,  the  first  day  of  the  POR, 
this  information  led  us  to  question  the 
appropriateness  of  continuing  our 
analysis  of  Hyiuidai  and  LG  as  separate 
entities  for  any  part  of  the  POR  for  the 
purposes  of  the  preliminary  results.  In 
order  to  collect  information  germane  to 
this  issue,  we  asked  several  questions  in 
our  November  20,  2000,  supplemental 
questionnaire  concerning  the  collapsing 
criteria  provided  for  in  the  Department's 
regulations.  Hyiindai  also  provided 
information  relevant  to  the  collapsing 
issue  in  its  response  to  the  Department's 
section  A  initial  questionnaire. 
As  discussed  below,  we  have 
analyzed  the  information  on  the  record 
in  accordance  with  771(33)  of  the  Act 
and  section  351.401(f)  of  the 
Department's  regulations.  Based  on  this 
analysis,  we  have  preliminarily 
determined  that  Hyundai  and  LG  should 
be  considered  a  single  entity  with  one 
calculated  rate  for  the  entirety  of  the 
POR. 

A.  Hyundai  and  LG  Affiliation 

Pursuant  to  section  771(33)  of  the  Act. 
the  Department  shall  consider  the 
following  persons  to  be  "affiliated"  or 
"affiliated  persons": 

(A)  Members  of  a  family,  including 
brothers  and  sisters  (whether  by  the 
whole  or  half  blood),  spouse,  ancestors, 
and  lineal  descendants. 

(B)  Any  officer  or  director  of  an 
organization  and  such  organization. 

(C)  Partners. 

(D)  Employer  and  employee. 

(E)  Any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  five  percent  or  more  of 
the  outstanding  voting  stock  or  shares  of 
any  organization  and  such  organization. 

(F)  Two  or  more  persons  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  any 
person. 

(G)  Any  person  who  controls  any 
other  person  and  such  other  person. 

For  the  purposes  of  this  paragraph,  a 
person  shall  be  considered  to  control 
another  person  if  the  person  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person. 

As  noted  above,  Hyundai's 
acquisition  of  LG  began  in  January  1999 
with  the  announcement  that  LG  had 
decided  to  sell  all  of  its  shares  to 
Hyundai.  Then,  on  April  20. 1999,  the 
purchase  price  of  LG's  stock  was  agreed 
upon,  and  it  was  agreed  that  LG  would 
no  longer  make  any  major  decisions 
without  the  consent  of  Hyundai.  On 
May  20,  1999.  Hyundai  purchased  LG's 


stock  and  on  July  7. 1999.  Hyundai  took 
over  formal  management  of  LG's 
business  operations.  The  acquisition 
process  was  completed  on  October  13, 
1999,  and  on  that  date  LG  ceased  to 
exist  as  a  separate  entity  and  became  a 
part  of  Hyundai's  operations.  Thus, 
pursuant  to  section  771(33){E)  of  the 
Act,  the  Department  has  preliminarily 
determined  that  Hyimdai  and  LG  were 
affiliated  from  the  beginning  of  the  POR 
until  October  13,  1999  because  of 
Hyundai's  controlling  interest  in  and 
control  of  LG. 

B.  Collapsing  Hyundai  and  LG 

Section  351.401(f)  of  the  Department's 
regulations  outlines  the  criteria  for 
collapsing  (i.e.,  treating  as  a  single 
entity)  affiliated  producers.  Pursuant  to 
section  351. 401  (fl,  the  Department  will 
treat  two  or  more  affiliated  producers  as 
a  single  entity  where  (1)  those  producers 
have  production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities,  and  (2)  the 
Department  concludes  that  there  is  a 
significant  potential  for  the 
manipulation  of  price  or  production. 

Pursuant  to  section  351.401(f)(2),  in 
identifying  a  significant  potential  for  the 
manipulation  of  price  or  production,  the 
Department  may  consider  the  following 
factors: 

(i)  the  level  of  common  ownership; 

(ii)  the  extent  to  which  managerial 
employees  or  board  members  of  one 
firm  sit  on  the  board  of  directors  of  an 
affiliated  firm;  and 

(iii)  whether  operations  are 
intertwined,  such  as  through  the  sharing 
of  sales  information,  involvement  in 
production  and  pricing  decisions,  the 
sharing  of  facilities  or  employees,  or 
significant  transactions  between  the 
affiliated  producers. 

,.To  establish  the  first  prong  of  the 
collapsing  test,  pursuant  to  section 
351.401(0(1).  the  producers  must  have 
production  facilities  equipped  to 
manufacture  similar  or  identical 
products  that  would  not  require 
substantial  retooling  of  either  facility  to 
restructure  manufacturing  priorities. 

During  the  period  May  1,  1999 
through  October  12,  1999,  LG  possessed 
production  facilities  which 
manufactured  the  identical  iubject 
merchandise  as  Hyundai.  See  Hyundai's 
December  28,  2000.  section  A 
supplemental  questionnaire  response  at 
16  (Supplemental  Section  A  Response). 
In  addition,  in  July  1999. 
semiconductors  produced  at  LG's' 
former  facility  at  Cheongju  began  to  be 
marketed  under  Hyundai's  name,  along 
with  semiconductors  produced  at 


Hyundai's  Ichon  plant.  Id.  Therefore,  we 
conclude  that  Hyundai's  and  LG's 
production  facilities  were  equipped  to 
manufacture  identical  products  without 
substantial  retooling. 

With  regard  to  common  ownership, 
which  is  one  of  the  factors  to  be 
considered  under  19  CFR 
351.401{f)(2)(i),  we  note,  as  discussed 
above.  Hyundai  purchased  58.98 
percent  of  LG's  stock  on  May  20,  1999. 
See  Supplemental  Section  A  response  at 
4. 

With  respect  to  the  extent  to  which 
there  was  a  management  overlap 
between  Hyundai  and  LG.  under  19  CFR 
351.401(f)(2)(u).  we  note  that  on  July  7, 
1999,  Hyundai  took  over  formal 
management  of  LG's  business 
operations.  See  Supplemental  Section  A 
Response  at  17. 

Fmally.  with  regard  to  19  CFR 
351.401(f)(2)(iii).  sharing  financial 
information  and  mutual  involvement  in 
pricing  decisions  would  be  indicative  of 
intertwined  operations  between 
companies,  on  April  20.  1999,  the 
purchase  price  of  LG's  stock  was  agreed 
upon  and  LG  agreed  to  make  no  major 
business  decisions  without  Hyundai's 
agreement,  thereby  giving  Hyimdai 
implicit  control  over  LG's  pricing  and 
marketing.  Further.  Hyundai's  purchase 
of  a  majority  of  LG's  stock  on  May  20, 
1999,  and  its  takeover  of  management  of 
LG's  business  operations  on  July  7, 1999 
gave  Hyundai  explicit  control  over  LG's 
pricing  and  marketing. 

During  the  period  in  question,  based 
on  the  factors  discussed  above,  we 
conclude  that  Hyundai  gained  complete 
managerial  control  of  LG  and  ownership 
and  control  of  LG's  production  facilities. 
Therefore,  we  find  that  there  existed 
significant  potential  for  Hyundai  to 
manipulate  price  or  production  at  LG's 
facilities. 

Based  upon  a  review  of  the  totality  of 
the  circumstances,  we  preliminarily 
find  that  collapsing  of  these  two  entities 
for  the  period  May  1 ,  1999  through 
October  13, 1999,  is  appropriate  in  this 
case  under  19  CFR  351.401(f).  For  a 
further  discussion  on  affiliation  and 
collapsing,  see  Collapsing 
Memorandum. 

C.  Successorship 

As  discussed  above,  Hyundai 
purchased  LG  in  1999.  The  process  of 
acquisition  which  began  in  January 
1999  was  completed  on  October  13, 
1999.  Hyundai  integrated  LG's 
operations  into  its  own  corporate 
structure  and,  as  of  October  13,  1999, 
LG  ceased  to  exist  as  a  corporate  entity. 

Although  Hyundai  did  not  request 
that  the  Department  make  a 
successorship  determination  for 
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purposes  of  applying  the  antidumping 
duty  law,  the  Department  is  now 
making  such  a  successorship 
determination.  In  determining  whether 
Hyundai  is  the  successor  to  both 
Hyundai  and  LG  for  purposes  of 
applying  the  antidumping  duty  law.  the 
Department  examines  a  number  of 
factors  including,  but  not  limited  to, 
changes  in:  (1)  management,  (2) 
production  facilities,  (3)  suppliers,  and 
(4)  customer  base.  See,  e.g.,  Bmss  Sheet 
and  Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  20460  (May  3,  1992) 
[Brass  Sheet  and  Strip  from  Canada); 
Steel  Wire  Strand  for  Prestressed 
Concrete  from  Japan,  Final  Results  of 
Changes  Circumstances  Antidumping 
Duty  Administrative  Review,  55  FR 
28796  (July  13, 1990);  and  Industrial 
Phosphorous  From  Israel:  Final  Results 
of  Antidumping  Duty  Changes 
Circumstances  Review,  59  FR  6944 
(February  14, 1994).  While  examining 
these  factors  alone  will  not  necessarily 
provide  a  dispositive  indication  of 
succession,  the  Department  will 
generally  consider  one  company  to  have 
succeeded  another  if  that  company's 
operations  are  essentially  inclusive  of 
the  predecessor's  operations.  See,  Brass 
Sheet  and  Strip  from  Canada.  Thus,  if 
the  evidence  demonstrates,  with  respect 
to  the  production  and  sale  of  the  subject 
merchandise,  that  the  new  company  is 
essentially  the  same  business  operation 
as  the  former  company,  the  Department 
will  assign  the  new  company  the  cash 
deposit  rate  of  its  predecessor. 

With  regards  to  LG,  the  evidence  on 
the  record  demonstrates  that  with 
respect  to  the  production  and  sale  of  the 
subject  merchandise,  Hyundai  is  the 
successor  to  LG.  Specifically,  the 
evidence  shows  that  Hyimdai  operates 
the  same  production  facilities,  and  has 
most  of  the  same  customers,  suppliers 
and  management,  as  LG  had.  Moreover, 
Hyundai's  operations  at  the  former  LG 
facilities  remain  unchanged,  except  that 
they  now  operate  under  the  Hyundai 
corporate  umbrella  rather  than  as  an 
independent  corporate  entity. 

With  regards  to  Hjrundai.  the 
evidence  on  the  record  demonstrates 
that  with  respect  to  the  production  and 
sale  of  the  subject  merchandise, 
Hyimdai  is  the  successor  to  the  former 
Hyundai.  Specifically,  the  evidence 
shows  that  Hyundai  operates  the  same 
production  facilities,  and  has  most  of 
the  same  customers,  suppliers  and 
management,  as  the  former  Hyimdai 
had.  Moreover,  Hyundai's  operations  at 
the  former  Hyundai  facilities  remain 
unchanged. 

Therefore,  since  Hyundai's  operations 
are  essentially  inclusive  of  Hyundai's 


and  LG's  former  operations,  we 
preliminarily  determine  that  Hyundai  is 
the  successor  to  both  Hyundai  and  LG 
for  purposes  of  this  proceeding,  and  for 
the  application  of  the  antidumping  law. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
DRAMs  from  Korea  to  the  United  States 
were  made  at  less  than  fair  value 
(LTFV),  we  compared  the  constructed 
export  price  (CEP)  to  the  normal  value 
(NV),  as  described  in  the  CEP  and  NV 
sections  of  this  notice,  below.  In 
accordance  with  section  771(16)  of  the 
Act,  we  considered  all  products  as 
described  in  the  "Scope  of  Review" 
section  of  this  notice,  above,  that  were 
sold  in  the  home  market  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  the  identical  or  the 
most  similar  merchandise  in  the  home 
market  that  were  suitable  for 
comparison,  we  compared  U.S.  sales  to 
sales  of  the  next  most  similar  foreign 
like  product,  based  on  the 
characteristics  listed  in  sections  B  and 
C  of  our  antidumping  questionnaire. 

CEP 

For  Hyundai,  in  calculating  United 
States  price,  the  Department  used  CEP, 
as  defined  in  section  772(b)  of  the  Act, 
because  the  merchandise  was  first  sold 
to  an  unaffiliated  U.S.  purchaser  after 
importation.  We  calculated  CEP  based 
on  delivered  prices  to  unaffiliated 
customers  in  the  United  States. 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  discounts, 
rebates,  billing  adjustments,  foreign  and 
U.S.  brokerage  and  handling,  foreign 
inland  insurance,  export  insurance,  air 
freight,  air  insurance,  U.S.  warehousing 
expense,  U.S.  duties  and  direct  and 
indirect  selling  expenses  to  the  extent 
that  they  are  associated  with  economic  , 
activity  in  the  United  States  in 
accordance  with  sections  772(c)(2)  and 
772(d)(1)  of  the  Act.  These  deductions 
included  credit  expenses  and 
commissions,  as  applicable,  and 
inventory  carrying  costs  incurred  by  the 
respondent's  U.S.  subsidiaries.  We 
added  duty  drawback  received  on 
imported  materials,  where  applicable, 
pursuant  to  section  772(c)(1)(B)  of  the 
Act. 

For  DRAMs  that  were  further 
manufactured  into  memory  modules 
after  importation,  we  deducted  all  costs 
of  further  manufacturing  in  the  United 
States,  pursuant  to  section  772(d)(2)  of 
the  Act.  These  costs  consisted  of  the 
costs  of  the  materials,  fabrication,  and 
general  expenses  associated  with  further 
manufacturing  in  the  United  States. 


Pursuant  to  section  772(d)(3)  of  the  Act. 
we  also  reduced  the  CEP  by  the  amount 
of  profit  allocated  to  the  expenses 
deducted  under  section  772(d)(1)  and 
(2). 

Level  of  Trade  (LOT) 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practical,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  LOT  as  the  CEP  sales.  The  NV 
LOT  is  that  of  the  starting-price  sales  in 
the  comparison  market  or,  when  NV  is 
based  on  constructed  value  (CV),  that  of 
the  sales  from  which  we  derive  selling, 
general,  and  administrative  (SG&A) 
expenses  and  profit.  For  CEP.  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  the  CEP  sales,  we 
examined  stages  in  the  marketing 
process  and  selling  activities  along  the 
chain  of  distribution  between  the 
producer  and  the  unaffiliated  customer. 
If  the  comparison-market  sales  are  at  a 
different  LOT.  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to  Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731  (November  19, 1997). 

We  reviewed  the  questionnaire 
responses  of  Hyundai  to  establish 
whether  there  were  sales  at  different 
LOTs  based  on  the  distribution  system, 
selling  activities,  and  services  offered  to 
each  customer  or  customer  category.  For 
Hyundai,  we  identified  one  LOT  in  the 
home  market  with  direct  sales  by  the 
parent  corporation  to  the  domestic 
customer.  These  direct  sales  were  made 
by  the  respondent  to  original  equipment 
manufacturers  (OEMs)  and  to 
distributors.  In  addition,  all  sales, 
whether  made  to  OEM  customers  or  to 
distributors,  included  the  same  selling 
functions.  For  the  U.S.  market,  all  sales 
for  the  respondents  were  reported  as 
CEP  sales.  The  LOT  of  the  U.S.  sales  is 
determined  for  the  sale  to  the  affiliated 
importer  rather  than  the  resale  to  the 
unaffiliated  customer.  We  examined  the 
selling  functions  performed  by  the 
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Korean  company  for  U.S.  CEP  sales  (as 
adjusted)  and  preliminarily  determine 
that  they  are  at  a  different  LOT  from  the 
Korean  company's  home  market  sales 
because  the  company's  CEP  transactions 
were  at  a  less  advanced  stage  of 
marketing.  For  instance,  at  the  CEP    * 
level,  the  Korean  company  did  not 
engage  in  any  general  promotion 
activities,  marketing  functions,  or  price 
negotiations  for  U.S.  sales. 

Because  we  compared  CEP  sales  to 
home  market  sales  at  a  more  advanced 
LOT,  we  examined  whether  a  LOT 
adjustment  may  be  appropriate.  In  this 
case,  the  respondent  only  sold  at  one 
LOT  in  the  home  market.  Therefore, 
there  is  no  basis  upon  which  the 
respondent  can  demonstrate  a  pattern  of 
consistent  price  differences  between 
LOTs.  Further,  we  do  not  have 
information  which  would  allow  us  to 
examine  pricing  patterns  based  on  the 
respondent's  sales  of  other  products  and 
there  is  no  other  record  information  on 
which  such  an  analysis  could  be  based. 
Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment  and  the  LOT  in  the 
home  market  is  at  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP  sales,  a  CEP  offset  is  appropriate. 
We  applied  the  CEP  offset  to  adjusted 
home  market  prices  or  CV.  as 
appropriate.  The  CEP  offset  consisted  of 
an  amount  equal  to  the  lesser  of  the 
weighted-average  U.S.  indirect  selUng 
expenses  and  U.S.  commissions  or 
home  market  indirect  selling  expenses. 
See  the  Memorandum  on  LOT  for 
Hj^undai.  dated  May  30,  2001. 
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NV 

Home  Market  Viability 

In  order  to  determine  whether  there 
were  sufficient  sales  of  DRAMs  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  aggregate  volume  of  home  market 
1  sales  of  the  foreign  like  products  for 
Hyundai  was  greater  than  five  percent  of 
the  respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise,  we 
determined  that  the  home  market 
provides  a  viable  basis  for  calculating 
NV  for  the  respondent. 

Cost  of  Production  (COP) 

We  disregarded  Hyundai's  sales  found 
to  have  been  made  below  the  COP  in  the 
fifth  administrative  review,  the  most 
recent  segment  of  this  proceeding  for 
which  final  results  were  available  at  the 


time  of  the  initiation  of  this  review.  See 
Final  Results  1999.  Accordingly,  the 
Department,  pursuant  to  section  773(b) 
of  the  Act.  initiated  a  COP  investigation 
of  the  respondent  for  piuposes  of  this 
administrative  review. 

We  calculated  the  COP  based  on  the 
sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product.  SG&A  expenses, 
and  the  cost  of  all  expenses  incidental 
to  placing  the  foreign  like  product  in 
condition,  packed,  ready  for  shipment, 
in  accordance  with  section  773(b)(3)  of 
the  Act.  Consistent  with  previous 
reviews,  we  compared  weighted-average 
quarterly  COP  figures  for  the 
respondent,  adjusted  where  appropriate 
(see  below),  to  home  market  sales  of  the 
foreign  like  product,  as  required  imder 
section  773(h)  of  the  Act,  in  order  to 
determine  whether  these  sales  had  been 
made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  (1)  within  an  extended 
period  of  time  in  substantial  quantities, 
and  (2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
frade,  in  accordance  with  sections 
773(b)(1)(A)  and  (B)  of  the  Act.  See 
Final  Results  1999  and  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty    ' 
Administrative  Review,  65  FR  68976 
(November  15,  2000).  In  accordance 
with  section  773(b)(2)(D)  of  the  Act,  we 
conducted  the  recovery  of  cost  test 
using  annual  cost  data. 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP.  we  did 
not  disregard  any  below-cost  sales  of 
that  model  because  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  the  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP. 
we  found  that  sales  of  that  model  were 
made  in  "substantial  quantities"  within 
an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B) 
and  (C)  of  the  Act.  To  determine 
whether  prices  provided  for  recovery  of 
costs  within  a  reasonable  period  of  time, 
we  tested  whether  the  prices  which 
were  below  the  per-unit  COP  at  the  time 
of  the  sale  were  also  below  the 
weighted-average  per-unit  cost  of 
production  for  the  POR,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act.  If 
they  were,  we  disregarded  the  below- 
cost  sales  in  determining  NV. 


We  found  that  for  Hyundai,  more  than 
20  percent  of  its  home  market  sales  for 
certain  products  were  made  at  prices 
that  were  less  than  the  COP. 
Furthermore,  the  prices  did  not  permit 
the  recovery  of  costs  within  a  reasonable 
period  of  time.  We,  therefore, 
disregarded  the  below-cost  sales  and 
used  the  remaining  above-cost  sales  as 
the  basis  for  determining  NV.  in 
accordance  with  section  773(h)(1).  For 
those  sales  for  which  there  were  no 
comparable  home  market  sales  in  the 
ordinary  course  of  trade,  we  compared 
CEP  to  CV  pursuant  to  section  773(a)(4) 
of  the  Act. 

Adjustments  to  COP 

Depreciation 

Hyundai,  consistent  with  the  past 
review,  increased  the  useful  lives  over 
which  it  depreciates  certain  assets.  Our 
practice,  pursuant  to  section  773(0(1)(A) 
of  the  Act  and  the  SAA  at  834.  is  to  use 
those  accounting  methods  and  practices 
that  respondents  have  historically  used. 
As  this  is  the  seventh  review  of  this 
order,  we  do  not  consider  it  appropriate 
for  the  respondent  to  dramatically 
change  the  useful  lives  of  its  assets  for 
antidumping  purposes.  We  find  that  the 
useful  lives  that  Hyundai  adopted  for 
certain  assets  in  1998  greatly  exceed  the 
useful  lives  that  it  has  employed  for 
these  assets  in  the  past.  This  is  the 
second  time  since  1996  that  the 
respondent  has  extended  the  useful 
lives  of  its  assets.  While  the  Department 
accepted  the  respondent's  1996  minor 
useful  life  adjustment,  the  useful  lives 
that  Hyundai  adopted  in  1998  are  in 
some  instances  greater  than  fifty  percent 
longer  than  the  previous  useful  lives. 
See  Dynamic  Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  of  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  Partial 
Rescission  of  Administrative  Review 
and  Notice  of  Determination  Not  to 
Revoke  Order  63  FR  at  50870-50871 
(September  23,  1998)  [Final  Results 
1998).  Moreover,  we  do  not  believe  that 
the  useful  lives  Hyundai  previously 
employed  were  urueasonable.  especially 
considering  that  the  company  itself 
argued  that  the  previous  useful  lives 
were  reasonable  in  Final  Results  1998. 
We  therefore  adjusted  Hyundai's 
reported  depreciation  expense  using  the 
pre- 1998  useful  lives. 

CV 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  based  on  the  • 
respondent's  cost  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise.  SG&A  expenses. 
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the  profit  incurred  and  realized  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product,  and  U.S. 
packing  costs.  We  used  the  cost  of 
materials,  fabrication,  and  G&A 
expenses  as  reported  in  the  CV  portion 
of  the  questionnaire  response,  adjusted 
as  discussed  in  the  COP  section  above. 
We  used  the  U.S.  packing  costs  as 
reported  in  the  U.S.  sales  portion  of  the 
respondent's  questionnaire  responses. 
For  selling  expenses,  we  used  the 
average  of  the  selling  expenses  reported 
for  home  market  sales  that  survived  the 
cost  test,  weighted  by  the  total  quantity 
of  those  sales.  For  actual  profit,  we  first 
calculated,  based  on  the  home  market 
sales  that  survived  the  cost  test,  the 
difference  between  the  home  market 
sales  value  and  home  market  COP,  and 
divided  the  difference  by  the  home 
market  COP.  We  then  multiplied  this 
percentage  by  the  COP  for  each  U.S. 
model  to  derive  an  actual  profit 

Price  Comparisons 

For  price-to-price  comparisons,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  coimtry, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  in 
accordance  with  section  773{a)(l)(B)(i) 
of  the  Act.  We  compared  the  U.S.  prices 
of  individual  transactions  to  the 
monthly  weighted-average  price  of  sales 
of  the  foreign  like  product. 

With  respect  to  both  CV  and  home 
market  prices,  we  made  adjustments, 
where  appropriate,  for  inland  freight, 
inland  insurance,  duty  adjustments,  and 
disccjunts.  We  also  reduced  CV  and 
home  market  prices  by  packing  costs 
incurred  in  the  home  market,  in 
accordance  with  section  773(a)(6)(B)(i) 
of  the  Act.  In  addition,  we  increased  CV 
and  home  market  prices  for  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(6)(A)  of  the  Act.  We  made 
further  adjustments  to  home  market 
prices,  when  applicable,  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act. 
Additionally,  pursuant  to  section 
773{a}(6)(C)(iii)  of  the  Act.  we  made  an 
adjustment  for  differences  in 
circumstances  of  sale  by  deducting 
home  market  direct  selling  expenses 
(credit  expenses,  royalty,  and  bank 
charges)  and  adding  any  direct  selling 
expenses  associated  with  U.S.  sales  not 
deducted  under  the  provisions  of 
section  772(d)(1)  of  the  Act.  Finally,  we 
made  a  CEP  offset  adjustment  to  account 
for  comparing  U.S.  and  home  market 
sales  at  different  levels  of  trade. 


Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  May  1, 1999,  through 
December  31, 1999: 


Manufacturer/exporter 


Hyundai  Electronic  Industries  Co., 

Lid  

G5  Corporation  

Jewon  Microelectronics  

Jae  Won  

Kim's  Ma&etmg 

Techsan  

Wooyang  Industry  Co.,  Ud 


Percent 
margin 


3.01 
10.44 
10.44 
10.44 
10.44 
10.44 
10.44 


P\irsuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  oalculations 
performed  in  connection  with  these 
preliminary  results  within  5  days  of  the 
date  of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  All  case  briefs  must  be 
submitted  within  30  days  of  the  date  of 
publication  of  this  notice.  Rebuttal 
briefs,  which  are  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  seven  days  after  the  case  briefs  are 
filed.  Further,  we  would  appreciate  it  if 
parties  submitting  written  comments 
would  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  A 
hearing,  if  requested,  will  be  held  two 
days  after  the  date  the  rebuttal  briefs  are 
filed  or  the  first  business  day  thereafter. 

The  Department  will  publish  a  notice 
of  the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  the  issues  raised  in  any 
written  comments  or  at  the  hearing, 
within  120  days  from  the  publication  of 
these  preliminary  results. 

The  Department  will  not  issue  cash 
deposit  instructions  to  Customs  based 
on  the  results  of  this  review.  Since  the 
revocation  is  currently  in  effect,  current 
and  futiu-e  imports  of  DRAMs  from 
Korea  shall  be  entered  into  the  United 
States  without  regard  to  antidumping 
duties.  We  have  afready  instructed 
Customs  to  liquidate  all  entries  as  of 
January  1 ,  2000  without  regard  to 
antidumping  duUes. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 


basis  for  the  assessment  of  antidimiping 
duties  on  entries  of  merchandise 
covered  by  the  determination.  We  have 
calculated  importer-specific  ad  valorem 
duty  assessment  rates  based  on  the  ratio 
of  the  total  amount  of  dimiping  margins 
calculated  for  the  examined  sales  to  the 
entered  value  of  sales  used  to  calculate 
those  duties.  These  rates  will  be 
assessed  uniformly  on  all  entries  of  each 
particular  importer  made  during  the 
POR. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbiu^ement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  31,  2001. 
Faiyar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  01-14381  Filed  6-6-01;  8:45  am] 

aUJNQ  CODE  Kio-oe-p 


DEPARTMENT  OF  COMMERCE 

lnl»mational  Tracte  Administration 
[A-821-807] 

Continuation  of  Antidumping  Duty 
Ordar:  Ferrovanadium  and  Nitridad 
Vanadium  From  Russia 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidumping  duty  order:  ferrovanadium 
and  nitrided  vanadium  from  Russia. 

summary:  On  October  10,  2000,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  (c)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidumping  duty  order  on 
ferrovanadium  and  nitrided  vanadium 
from  Russia  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
(65  FR  60168).  On  May  23,  2001,  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  the  antidumping  duty 
order  on  ferrovanadium  and  nitrided 
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vanadiimi  iix)m  Russia  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (66  FR  28540). 
Therefore,  pursuant  to  751(d)(2)  of  the 
Act  and  19  CFR  351.218(e)(4).  the 
Department  is  publishing  this  notice  of 
the  continuation  of  the  antidumping 
duty  order  on  ferrovanadium  and 
nitrided  vanadium  from  Russia. 
EFFECTIVE  DATE:  Jime  7,  2001.    - 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
3330,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

I      On  June  5,  2000,  the  Department 
initiated  (65  FR  35604),  and  the 
Commission  instituted  (65  FR  35668),  a 
sunset  review  of  the  antidumping  duty 
order  on  ferrovanadium  and  nitrided 
vanadium  from  Russia,  pursuant  to 
section  751(c)  of  the  Act.  As  a  result  of 
its  review,  the  Department  found  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  notified  the  Commission  of  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  See 
Final  Results  of  Expedited  Sunset 
Review  of  Antidumping  Duty  Order, 
Ferrovanadium  and  Nitrided  Vanadium 
From  Russia,  65  FR  60168  (October  10. 
2000). 

On  May  23.  2001.  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on 
ferrovanadium  and  nitrided  vanadiimi 
from  Russia  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injiuy  to  an  industry  in  the  United 
States  within  a  reasonably  foreseeable 
time.  See  Ferrovanadium  and  Nitrided 
Vanadium  From  Russia.  66  FR  28540 
(May  23,  2001)  and  USITC  Publication 
3420  (May  2001),  Investigation  No.  731- 
TA-702  (Review). 

Scope  of  the  Order 

The  merchandise  subject  to  this  order 
are  ferrovanadium  and  nitrided 
vanadium,  regardless  of  grade, 
chemistry,  form  or  size,  unless  expressly 
excluded  from  the  scope  of  this  order. 
Ferrovanadium  includes  alloys 
containing  ferrovanadium  as  the 
predominant  element  by  weight  (i.e., 
more  weight  than  any  other  element. 


except  iron  in  some  instances)  and  at 
least  4  percent  by  weight  of  iron. 
Nitrided  vanadiiun  includes  compounds 
containing  vanadium  as  the 
predominant  element,  by  weight,  and  at 
least  5  percent,  by  weight,  of  nitrogen. 
Excluded  from  the  scope  of  the  order  are 
vanadium  additives  other  than 
ferrovanadiimi  and  nitrided  vanadium, 
such  as  vanadium-aluminum  master 
alloys,  vanadium  chemicals,  vanadium 
waste  and  scrap,  vanadium-bearing  raw 
materials,  such  as  slag,  boiler  residues, 
fly  ash,  and  vanadium  oxides. 

The  products  subject  to  this  order  are 
ciurently  classifiable  under  subheadings 
2850.00.20,  7202.92.00,  7202.99.50.40, 
8112.40.30.00.  and  8112.40.60.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Determination 

As  a  result  of  the  determination  by  the 
Department,  and  the  Commission,  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  order  on 
ferrovanadiiun  and  nitrided  vanadium 
from  Russia.  The  effective  date  of 
continuation  of  this  order  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Pursuant  to  section  751(c)(2)  of  the  Act, 
the  Department  intends  to  initiate  the 
next  five-year  review  of  this  order  not 
later  than  May  2006. 

Dated:  May  31.2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-14379  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-851] 

Preliminary  Results  of  New  Shipper 
Review:  Certain  Preserved  Mushrooms 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  timely 
request  from  Green  Fresh  Foods 
(Zhangzhou)  Co..  Ltd.,  on  October  2, 


2000,  the  Department  of  Commerce 
published  a  notice  of  initiation  of  a  new 
shipper  review  of  the  antidumping  duty 
order  on  certain  preserved  mushrooms 
from  the  People's  Republic  of  China 
with  respect  to  the  above-mentioned 
exporter.  The  period  of  review  is 
February  1.  2000,  through  July  31,  2000. 
See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  65  FR  58735  (October  2,  2000). 

As  a  result  of  this  review,  the 
Department  of  Commerce  has 
preliminarily  determined  that  a 
dumping  margin  exists  for  exports  of  the 
subject  merchandise  for  the  covered 
period. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguiments  in  this 
proceeding  are  requested  to  submit  with 
their  arguments  (1)  a  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
arguments. 

EFFECTIVE  DATE:  June  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Rebecca  Trainor, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-4007,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

On  February  19, 1999,  the  Department 
published  in  the  Federal  Register  (64 
FR  8308)  an  antidumping  duty  order  on 
certain  preserved  mushrooms  from  the 
Peoples  Republic  of  China  (PRC).  On 
August  31,  2000,  the  Department 
received  a  timely  request  from  Green 
Fresh  Foods  (Zhangzhou)  Co.  (Green 
Fresh),  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  19  CFR 
351.214(c),  for  a  new  shipper  review  of 
this  antidumping  duty  order. 

On  September  22,  2000.  the 
Department  initiated  a  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
the  PRC  [see  Certain  Preserved 
Mushrooms  fmm  the  People's  Republic 
of  China:  Initiation  of  New  Shipper 
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Antidumping  Duty  Review,  65  FR  58735 
{October  2,  2000)).  On  September  28. 
2000,  the  Department  issued  the  , 

antidumping  questionnaire  to  Green 
Fresh.  We  received  responses  to  the 
antidumping  questionnaire  on  October 
19,  2000,  and  December  11,  2000. 

On  December  18,  2000,  the 
Department  provided  the  parties  an 
opportimity  to  submit  publicly  available 
information  for  consideration  in  these 
preliminary  results. 

The  Department  issued  a 
supplemental  questionnaire  to  Green 
Fresh  on  January  9,  2001,  and  received 
a  response  on  February  9,  2001. 

We  conducted  verification  of  Green 
Fresh  and  its  affiliated  producer,  Zhang 
Zhou  Longhai  Lubao  Food  Co.,  Ltd. 
(Lubao)  on  March  14  and  15,  2001.  We 
issued  a  verification  report  on  April  17, 
2001. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
certain  preserved  mushrooms  whether 
imported  whole,  sliced,  diced,  or  as 
stems  and  pieces.  The  preserved 
mushrooms  covered  under  the  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter,  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  the  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  the  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms';  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated."  "acidified,"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives.' 

The  merchandise  subject  to  the  order 
is  classifiable  under  subheadings 


>  On  lune  19.  2000.  the  Department  afBmied  that 
"marinated."  "acidified,"  or  "pickled"  mushrooms 
containing  less  than  0.5  percent  acetic  acid  are 
within  the  scope  of  the  antidumping  duty  order. 
See  "Recommendation  Memorandum-Final  Ruling 
of  Request  by  Tak  Fat.  et  al.  for  Exclusion  of  Certain 
Marinated.  Acidified  Mushrooms  from  the  Scope  of 
the  Antidumping  Duty  Order  on  Certain  Preserved  • 
Mushrooms  from  the  People's  Republic  of  China." 


2003.10.0027,  2003.10.0031, 
2003.10.0037,  2003.10.0043, 
2003.10.0047.  2003.10.0053.  and 
0711.90.4000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Separate  Rates 

In  proceedings  involving  non-market 
economy  (NME)  countries,  the 
Department  begins  with  a  rebuttable 
presiunption  that  all  companies  within 
the  country  are  subject  to  govenunent 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  deposit  rate.  In 
this  case.  Green  Fresh  has  requested  a 
separate  company-specific  rate.  Green 
Fresh  is  owned  by  a  holding  company, 
Zhangzhou  Longhai  Lubao  Can  Foods 
Co.,  Ltd.  (Longhai),  and  a  U.S.  citizen. 
Longhai  is  owned  by  three  individuals 
in  the  PRC. 

The  Department's  separate  rate  test  to 
determine  whether  a  company  engages 
in  export  activities  independent  of 
government  control  is  not  concerned,  in 
general,  with  macroeconomic/border- 
type  controls,  e.g.,  export  licenses, 
quotas,  and  minimum  export  prices, 
particiUarly  if  these  controls  are 
imposed  to  prevent  dimiping.  The  test 
focuses,  rather,  on  government  controls 
over  export-related  investment,  pricing, 
and  production  decisions  at  the 
individual  firm  level.  See  e.g.,  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Detennination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754. 
61757  (November  19, 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17. 1997);  and  Honey 
from  the  People's  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  than  Fair  Value.  60  FR  14725, 
14726  (March  20, 1995). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  in  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  a  test  arising  out 
of  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sparklers  from 
the  People's  Republic  of  China.  56  FR 
20588  (May  6,  1991)  and  amplified  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  {Silicon  Carbide). 
Under  the  separate  rates  criteria,  the 
Department  assigns  separate  rates  in 
NME  cases  only  if  respondents  can 


demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
export  activities. 

1.  Absence  ofDe  Jure  Control 

In  prior  PRC  cases,  the  Department 
has  analyzed  laws  provided  by 
respondents  to  demonstrate  absence  of 
dejure  control,  such  as  the  "Foreign 
Trade  Law  of  the  People's  Republic  of 
China"  and  the  "Company  Law  of  the 
People's  Republic  of  China"  (see  Memo 
to  the  File  dated  May  23.  2001.  placed 
on  the  record  of  this  review),  and  found 
that  such  PRC  laws  establish  an  absence 
of  dejure  control.  See.  e.g.,  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China.  60  FR  54472  (October  24, 1995); 
see  also  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Furfuryl  Alcohol 
form  the  People's  Republic  of  China,  60 
FR  22544  (May  8, 1995)  [Furfuryl 
Alcohol).  We  have  no  new  iiiformation 
in  this  proceeding  which  would  cause 
us  to  conclude  that  these  laws  do  not 
apply  to  Green  Fresh. 

Accordingly,  we  preliminarily 
determine  that,  within  the  PRC 
preserved  mushroom  industry,  the 
aforementioned  laws  of  the  PRC 
demonstrate  an  absence  of  de  jure 
government  control  over  export  pricing 
and  marketing  decisions  of  Green  Fresh. 

2.  Absence  ofDe  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide.  59  FR  at 
22587  and  Furfuryl  Alcohol,  60  FR  at 
22545.  Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by,  or  subject  to,  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  its  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 


Federal  Register /Vol.  66,  No.  110/Thursday,  June  7,  2001 /Notices 


30697 


losses.  See  Silicon  Carbide,  59  FR  at 
22587  and  Furfuryl  Alcohol.  60  FR  at 
22545. 

Green  Fresh  asserted  the  following: 

(1)  It  establishes  its  own  export  prices; 

(2)  it  negotiates  contracts  without 
guidance  from  any  govenunental 
entities  or  organizations;  (3)  it  makes  its 
own  fwrsonnel  decisions;  and  (4)  it 
retains  the  proceeds  of  its  export  sales, 
uses  profits  according  to  its  business 
needs,  and  has  the  authority  to  sell  its 
assets  and  obtain  loans.  Furthermore, 
our  analysis  of  Green  Fresh's 
questionnaire  responses  reveals  no 
information  indicating  govenunent 
control.  This  information  supports  a 
preliminary  finding  that  there  is  an 
absence  of  de  facto  govenmiental 
control  of  Green  Fresh's  export 
functions.  Consequently,  we 
preliminarily  determine  that  Green 
Fresh  has  met  the  criteria  for  the 
application  of  a  separate  rate. 

Fair  Value  Comparisons 

To  determine  whether  the  sale  of  the 
subject  merchandise  by  Green  Fresh  to 
the  United  States  was  made  at  less  than 
normal  value,  we  compared  the  export 
price  to  the  normal  value,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice,  below. 

Export  Price 

We  used  export  price  methodology  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  unaffiliated 
customers  in  the  United  States  prior  to 
importation  and  constructed  export 
price  methodology  was  not  otherwise 
indicated. 

We  calculated  export  price  based  on 
a  packed,  bee  on  board  Xiamen,  PRC, 
price  to  the  first  unaffiliated  purchaser 
in  the  United  States.  Where  appropriate, 
we  made  a  deduction  from  the  starting 
price  (gross  unit  price)  for  foreign 
inland  freight  and  foreign  brokerage  and 
handling  in  the  PRC,  in  accordance  with 
section  772(c)  of  the  Act.  Because 
foreign  inland  freight  and  foreign 
brokerage  and  handling  fees  were 
provided  by  NME  entities  or  paid  for  in 
a  NME  currency,  we  based  those  charges 
on  surrogate  rates  from  India  [see 
"Surrogate  Country"  section  below).  To 
value  foreign  inland  trucking  charges 
and  foreign  brokerage  and  handling 
expenses  and/or  port  loading  charges, 
we  used  November  1999  Indian  height 
companies'  and  fi^ight  forwarders'  price 
quotes,  respectively,  obtained  by  the 
Department  in  other  antidumping  duty 
proceedings. 


Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  a  NME  country.  Any 
determination  that  a  foreign  country  is 
a  NME  coimtry  shall  remain  in  effect 
until  revoked  by  the  Department  [see 
section  771(18)(c)  of  the  Act).  None  of 
the  parties  to  this  proceeding  has 
contested  such  treatment.  Accordingly, 
we  calculated  normal  value  in 
accordance  with  section  773(c)  of  the 
Act,  which  applies  to  NME  countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  coimtries  that:  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
The  Department  has  determined  that 
India,  Pakistan,  Indonesia,  Sri  Lanka, 
and  the  Philippines  are  coimtries 
comparable  to  the  PRC  in  terms  of 
overall  economic  development  and  are 
significant  producers  of  the  subject 
merchandise  [see  Memorandum  dated 
December  4,  2000).  According  to  the 
available  information  on  the  record,  we 
have  determined  that  India  meets  the 
statutory  requirements  for  an 
appropriate  surrogate  country  for  the 
PRC  Accordingly,  we  have  calculated 
normal  value  using  Indian  values  for  the 
PRC  producer's  factors  of  production. 
We  have  obtained  and  relied  upon 
publicly  available  information  wherever 
possible. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  normal  value 
based  on  factors  of  production  reported 
by  Lubao  which  produced  preserved 
mushrooms  for  Green  Fresh  which  in 
turn  sold  them  to  the  United  States 
during  the  POR.  To  calculate  normal 
value,  the  reported  unit  factor  quantities 
were  multiplied  by  publicly  available 
Indian  values,  except  as  noted  below. 

The  selection  of  tne  surrogate  values 
applied  in  this  determination  was  based 
on  the  quality,  specificity,  and 
contemporaneity  of  the  data.  Wherever 
possible  and  appropriate,  we  used  non- 
producer-specific  prices  in  accordance 
with  the  preamble  to  the  Department's 
regulations,  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  at  62 
FR  27296,  27366  (May  19,  1997).  As 
appropriate,  we  adjusted  input  prices  to 
reflect  delivered  values.  Where  the 
producer  did  not  report  the  distance 
between  the  material  supplier  and  the 


factory,  as  bets  available,  we  used  the 
distance  to  the  nearest  seaport  because 
an  import  value  was  used  as  the 
surrogate  value  for  the  factor.  For  those 
values  not  contemporaneous  with  the 
POR  and  quoted  in  a  foreign  currency, 
we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics.  A 
complete  analysis  of  the  surrogate 
values  may  be  found  in  the  Preliminary 
Determination  Valuation  Memorandum 
from  the  Team  to  the  File  (Preliminary 
Determination  Valuation 
Memorandimi),  dated  May  31.  2001. 

We  valued  the  major  material  inputs 
used  in  the  production  of  the  subject 
merchandise  using  the  following 
sources.  For  fr«sh  mushrooms,  we  used 
the  simple  average  of  the  fresh 
mushrooms  prices  quoted  in  the  Indian 
publication  The  Economic  Times  during 
the  POR.  We  revised  the  average 
caloilated  by  Green  Fresh  to  include  the 
daily  high  price.  We  valued  cans  and 
lids  using  the  per-piece  value  derived 
from  the  notes  to  the  Indian  producer 
Agro  Dutch  Industries.  Ltd.'s  1999-2000 
financial  statement.  Because  the 
surrogate  value  is  for  a  complete  can  set 
(can  and  lid),  we  applied  the  value  only 
to  the  can  consimiption  factor  to  avoid 
double-counting. 

For  agricultural  inputs,  such  as 
spawn,  cow  manure,  and  straw,  we 
derived  imit  values  from  Agro  Dutch's 
1999-2000  financial  statement  and 
notes. 

We  valued  salt  and  citric  acid  based 
on  the  1998-1999  financial  statement  of 
the  Indian  producer  Weikfield  Agro 
Products  Ltd.  We  valued  labels  and  glue 
based  on  the  weighted-average  unit 
values  derived  from  the  Monthly  Trade 
Statistics  of  Foreign  Trade  of  India, 
Volume  11— Imports.  We  did  not  value 
water  separately  because,  consistent 
with  our  methodology  in  the  1998-2000 
reviews,  we  believe  that  the  costs  for 
water  are  included  as  factory  overhead 
in  the  Indian  financial  statements  used 
to  calculate  factory  overhead,  selling, 
general  and  administrative  (SG&A) 
expenses,  and  profit. 

We  valued  gypsum  based  on  the  unit 
value  derived  from  relevant  data  in 
Weikfield's  and  Saptarishi  Agro's  1998- 
1999  financial  statements.  We  based  the 
surrogate  values  for  calcareous  (calcium 
carbonate  or  chalk)  and  carbamide 
(urea)  on  the  average  imit  prices  for  the 
material  quoted  in  the  Indian 
publication  Chemical  Weekly  from 
February  through  July  2000.  Because  the 
average  domestic  price  includes  Indian 
excise  tax,  we  adjusted  the  average  . 
value  by  subtracting  the  18%  excise  tax, 
based  on  the  methodology  applied  to 
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values  from  the  same  source  in  the 
1999-2000  investigation  of  Synthetic 
Indigo  from  the  PRC.  We  valued 
calcium  phosphate  using  U.S.  prices 
quoted  in  the  U.S.  publication  Chemical 
Marketing  Reporter  for  "Calcium 
Phosphate,  dibasic,  feed  grade.  18.5%  P. 
bulk"  in  October  and  December  1999. 

We  valued  packing  materials, 
including  cardboard  boxes,  packing 
tape,  and  packing  paper,  using  the 
weighted-average  unit  values  derived 
from  the  Indian  Import  Statistics, 
August  and  December  1998. 

We  valued  labor  based  on  a 
regression-based  wage  rate  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  electricity,  we  used  the 
average  rupees/kilowatt  hour  rate 
derived  from  the  1998-1999  financial 
statements  of  four  Indian  preserved- 
mushroom  producers.  We  based  the 
value  of  coal  on  the  weighted  average  of 
rates  obtained  from  two  sources:  (1)  the 
rupees/metric  ton  rate  of  "Coal  (for 
steam  raising)"  pubUshed  in  the  1998- 
1999  annual  report  for  the  Indian 
company  Polychem,  Ltd.;  and  (2)  the 
1998  weighted-average  imit  value  for 
Indian  imports  of  Bitiuninous  coal,  not 
agglomerated  from  the  Commodity 
Trade  Statistics  published  by  the  United 
Nations  Statistics  Division. 

We  based  our  calculation  of  factory 
overhead  (including  water).  SG&A 
expenses,  and  profit  using  ratios  derived 
from  financial  statements  of  three 
Indian  producers  of  the  subject 
merchandise  whose  production  and 
sales  activity  is  comprised  mostly  of 
preserved  mushrooms  and  other  food 
products  and  who  were  profitable 
during  the  POR. 

To  value  truck  freight  rates,  we  used 
the  average  of  November  1999  Indian 
freight  companies'  price  quotes 
discussed  in  the  "Export  Price"  section 
above. 

The  United  States  Com!  of  Appeals 
for  the  Federal  Circuit's  (CAFC's) 
decision  in  Sigma  Corp.  v.  United 
States.  117  F.  3d  1401  (CAFC  1997) 
requires  that  we  revise  our  calculation 
of  source-to-factory  surrogate  freight  for 
those  material  inputs  that  are  based  on 
GIF  import  values  in  the  surrogate 
country.  Therefore,  we  have  added  to 
CIF  surrogate  values  from  India  a 
surrogate  freight  cost  using  the  shorter 
of  the  reported  distances  from  (1)  the 
closest  PRC  port  to  the  factory  or  (2)  the 
domestic  supplier  to  the  factory,  on  an 
import-specific  basis. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
weighted-average  dumping  margin  for 


the  January  31.  2000,  through  July  31, 
2000,  POR  is  as  follows: 


Manufacturer/Producer/Expofter 

Margin 
percent 

Green  Fresh  Foods  Zhangzhou 
Co.,  Ltd  

31.10 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
publication.  See  19  CFR  351.310(c).  If 
requested,  a  hearing  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 

Issues  raised  in  any  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  See  19 
CFR  351.310(c).  Case  briefs  from 
interested  parties  and  rebuttal  briefs, 
limited  to  the  issues  raised  in  the 
respective  case  briefs,  may  be  submitted 
not  later  than  30  days  and  37  days, 
respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  arg\iment.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs  or  at 
the  hearing,  if  held,  not  later  than  90 
days  after  the  date  on  which  the 
preliminary  results  are  issued. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed. 

In  accordance  with  19  CFR 
351.301(c)(3)(ii).  interested  parties  may 
submit  additional  publicly  available 
information  to  value  the  factors  of 
production  for  the  final  results  of  this 
review  until  20  days  after  publication  of 
these  results,  unless  a  written  request 
for  an  extension  is  received  and  granted. 

Assessment  Rates 

Upon  completion  of  this  new  shipper 
review,  the  Department  shall  determine. 


and  the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties.  Pursuant  to  19  CFR 
351.106(c)(2),  we  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties  all  entries 
for  any  importer  for  whom  the 
assessment  rate  is  de  minimis  {i.e.,  less 
than  0.50  percent).  For  assessment 
purposes,  we  intend  to  calculate  an 
entry-specific  ad  valorem  duty 
assessment  rate  for  Green  Fresh,  whose 
sale  and  entry  imder  review  occurred  in 
different  PORs,  based  on  the  ratio  of  the 
total  amount  of  the  dumping  margins 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  those  same  sales. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibiUty  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entry  for  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  new  shipper  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  that  established  in  the  final 
results  of  this  review,  except  if  the  rate 
is  less  than  0.50  percent,  and  therefore, 
de  minimis  within  the  meaning  of  19 
CFR  351.106(c)(1).  in  which  case  the 
cash  deposit  rate  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above  that  have 
separate  rates,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
the  cash  deposit  rate  for  all  other  PRC 
manufacturers  or  exporters  will 
continue  to  be  198.63  percent,  the 
"PRC-Wide"  rate  made  effective  by  the 
LTFV  investigation;  and  (4)  for  all  non- 
PRC  exporters,  the  cash  deposit  rate  will 
continue  to  be  198.63  percent,  the 
"PRC-Wide"  rate  made  effective  by  the 
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LTFV  investigation.  These 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  new  shipper  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.214. 

Dated:  May  31,2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  01-14380  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-831] 

Stainless  Steel  Plate  in  Coils  From  the 
Republic  of  Korea:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTKM:  Notice  of  preUminary  results  of 
antidumping  duty  administrative  review 
of  stainless  steel  plate  in  coils  from  the 
Republic  of  Korea. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  the  Republic  of 
Korea  in  response  to  a  request  from 
respondent,  Pohang  Iron  &  Steel  Co., 
Ltd.  ("POSCO").  This  review  covers 
imports  of  subject  merchandise  from 
POSCO.  The  period  of  review  ("POR") 
is  November  4,  1998  through  April  30, 
2000. 

Oiu-  preliminary  results  of  review 
indicate  that  respondent  POSCO  has 
sold  subject  merchandise  at  less  than 
normal  value  ("NV")  during  the  POR.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  suspended  entries  for  POSCO. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
segment  of  the  proceeding  should  also 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  June  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander,  Laurel  LaCivita  or 
Rick  Johnson,  Import  Administration, 
International  Trade  Administration, 


U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0182, 
(202) 482-4243  or  (202) 482-3818, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2000). 


Background 

On  May  16,  2000,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  stainless 
steel  plate  in  coils  from  the  Republic  of 
Korea  (65  FR  31141).  On  May  31,  2000, 
petitioners  (Allegheny  Ludlum,  AK 
Steel  Corporation  (formerly  Armco, 
Inc.),  J&L  Specialty  Steel,  hic.  North 
American  Stainless,  Butler-Armco 
Independent  Union,  Zanesville  Armco 
Independent  Union,  and  the  United 
Steelworkers  of  America,  AFL-CIO/ 
CLC)  and  POSCO,  a  producer  and 
exporter  of  subject  merchandise  during 
the  POR,  in  accordance  with  19  CFR 
351.213(b)(1)  and  19  CFR  351.213(b)(2), 
respectively,  requested  an 
administrative  review  of  the 
antidumping  order  covering  the  period 
November  4,  1998,  through  April  30, 
2000.  On  July  7,  2000,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  administrative 
review  of  this  order  (65  FR  41942). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  Umit. 
On  December  18,  2000,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  this  review  to 
March  19,  2001.  See  Stainless  Steel 
Plate  in  Coils  From  the  Republic  of 
Korea:  Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the  Antidumping 
Duty  Administrative  Review.  65  FR 
81488  (December  26,  2000).  On  March 
7,  2001,  the  Department  extended  the 
time  limit  for  the  preliminary  and  final 
results  in  this  review.  The  preliminary 
results  are  now  due  on  May  31,  2001. 
The  final  results  are  due  180  days  after 
the  date  of  the  publication  of  the 


preliminary  results.  See  Stainless  Steel 
Plate  in  Coils  From  the  Republic  of 
Korea:  Extension  of  Time  Limit  for  the 
Preliminary  and  Final  Results  of  the 
Antidumping  Duty  Administrative 
Review,  66  FR  14891  (March  14,  2001). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  and  cost 
information  provided  by  POSCO,  from 
February  2,  2001,  to  February  14,  2001, 
and  February  19,  2001,  to  February  23. 
2001,  respectively,  using  standard 
verification  procedures,  including  an 
examination  of  relevant  sales,  cost,  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report  and  are 
on  file  in  the  Central  Records  Unit 
("CRU  ")  located  in  room  B-099  of  the 
main  Department  of  Commerce 
Building,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
certain  stainless  steel  plate  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  plate  products  are 
flat-rolled  products,  254  mm  or  over  in 
width  and  4.75  mm  or  more  in 
thickness,  in  coils,  and  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  plate 
may  also  be  further  processed  (e.g., 
cold-rolled,  polished,  etc.)  provided  that 
it  maintains  the  specified  dimensions  of 
plate  following  such  processing. 
Excluded  from  the  scope  of  this  order  is 
the  following:  (1)  Plate  not  in  coils,  (2) 
plate  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (3)  sheet  and  strip,  and  (4)  flat 
bars.  In  addition,  certain  cold-rolled 
stainless  steel  plate  in  coils  is  also 
excluded  from  the  scope  of  this  order. 
The  excluded  cold-rolled  stainless  steel 
plate  in  coils  is  defined  as  that 
merchandise  which  meets  the  physical 
characteristics  described  above  that  has 
undergone  a  cold-reduction  process  that 
reduced  the  thickness  of  the  steel  by  25 
percent  or  more,  and  has  been  annealed 
and  pickled  after  this  cold  reduction 
process. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  at  subheadings: 
7219.11.00.30,  7219.11.00.60. 
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7219.12.00.06,  7219.12.00.21. 
7219.12.00.26.  7219.12.00.51,. 
7219.12.00.56.  7219.12.00.66, 
7219.12.00.71.  7219.12.00.81. 
7219.90.00.10.  7219.90.00.20. 
7219.90.00.25.  7219.90.00.60. 
7219.90.00.80.  7220.11.00.00. 
7220.90.00.10,  7220.90.00.15, 
7220.90.00.60,  and  7220.90.00.80. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Normal  Value  Comparisons 

To  determine  whether  POSCO's  sales 
of  subject  merchandise  from  South 
Korea  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
constructed  export  price  ("CEP")  to  the 
NV,  as  described  in  the  "Constructed 
Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section  777A{d)(2)  of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  CEP 
transactions.  We  made  corrections  to 
reported  U.S.  and  home  market  sales 
data  based  on  the  Department's  findings 
at  verification,  as  appropriate. 

Transactions  Reviewed 

We  compared  the  aggregate  volume  of 
POSCO's  home  market  sales  of  the 
foreign  like  product  and  U.S.  sales  of 
the  subject  merchandise  to  determine 
whether  the  volume  of  the  foreign  like 
product  POSCO  sold  in  South  Korea 
was  sufficient,  pursuant  to  section 
773(a)(1)(C)  of  the  Act,  to  form  a  basis 
for  NV.  Because  POSCO's  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  have  based  the 
determination  of  NV  upon  POSCO's 
home  market  sales  of  the  foreign  like 
product.  Thus,  we  based  NV  on  the 
prices  at  which  the  foreign  like  product 
was  first  sold  for  consumption  in  South 
Korea,  in  the  usual  commercial 
quantities,  in  the  ordinary  course  of 
trade,  and,  to  the  extent  possible,  at  the 
same  level  of  trade  ("LOT")  as  the  CEP 
sales. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review 
section  above,  which  were  produced 
and  sold  by  the  POSCO  in  the  home 
market  during  the  POR.  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 


market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  Department's 
questionnaire. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act.  export  price  is  the  price  at 
which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  before  the 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unafiiliated  purchaser  for 
exportation  to  the  United  States,  as 
adjusted  under  subsection  (c).  In 
accordance  with  section  772(b)  of  the 
Act,  constructed  export  price  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  in  the 
United  States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  (c)  and  (d).  For  purposes  of 
this  review,  POSCO  has  classified  its 
sales  as  export  price  ("EP")  sales. 
However,  after  an  analysis  of  POSCO's 
information  on  the  record,  we 
preliminarily  detemune  that  POSCO's 
sales  should  be  classified  as  constructed 
export  price  sales. 

POSCO  identified  two  channels  of 
distribution  for  U.S.  sales.  For  U.S.sales 
channel  one  (i.e.,  POSCO  sales  through 
Pohang  Steel  America  Corp. 
("POSAM"),  POSCO's  wholly  owned 
U.S.  subsidiary,  to  an  unaffiliated 
customer  in  the  United  States)  and  for 
U.S.  sales  channel  two  (i.e.,  POSCO 
sales  through  POSCO  Steel  Sales  & 
Services  Co.,  Ltd.  ("POSTEEL"), 
POSCO's  affiliated  trading  company  in 
South  Korea,  to  POSAM,  POSCO's 
wholly  owned  U.S.  subsidiary,  and 
finally,  to  an  unaffiliated  customer  in 
the  United  States),  we  based  our 
calculation  on  CEP,  in  accordance  with 
subsections  772(b),  (c).  and  (d)  of  the 
Act,  for  those  sales  to  the  first 
unaffiliated  purchaser  that  took  place 
after  importation  into  the  United  States. 

As  noted  above,  POSCO  has  indicated 
that  sales  through  channels  one  and  two 
should  be  treated  as  EP  sales.  Based  on 
the  information  on  the  record,  however, 
we  preliminarily  determine  that  such 
sales  are  CEP  sales.  First,  POSCO  stated 
that  POSAM.  and  not  POSCO.  bears  the 
credit  risk  on  all  subject  sales  to  the 
unaffiliated  U.S.  customers.  See 
POSCO's  October  2.  2000,  Section  A 


supplemental  questionnaire  response,  at 
15.  Second.  POSAM  takes  title  to  the 
subject  merchandise  and.  when  it  sold 
the  subject  merchandise  to  the 
unaffiliated  U.S.  customer,  POSAM 
issued  an  invoice  to  the  U.S.  customer. 
See  POSCO's  October  2.  2000.  Section  A 
supplemental  questionnaire  response,  at 
10.  Based  upon  all  the  information  on 
the  record,  we  find  that  sales  in  both 
channels  must  be  considered  as  having 
taken  place  in  the  United  States.  These 
facts  were  also  present  in  the  original 
less  than  fair  value  investigation  in 
which  we  determined  POSCO's  sales 
through  POSAM  to  be  CEP  sales  [see 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  ("SSPC")  from  the 
Republic  of  Korea.  64  FR  15443.  15453 
(March  31,  1999)).  Therefore,  we 
determine  that  POSCO's  sales  are 
appropriately  classified  as  CEP  sales. 

We  calculated  CEP  based  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight  from  the  plant  to  the  port 
of  export,  foreign  brokerage  and  Korean 
customs  clearance  fees,  international 
freight,  marine  insurance,  U.S.  customs 
duty,  and  U.S.  brokerage  and  wharfage 
expenses  (classified  as  other  U.S. 
transportation  expenses).  Also,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  we  deducted  packing  expenses 
because  packing  expenses  are  included 
in  the  constructed  export  price.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses 
(imputed  credit  expenses,  postage  and 
term  credit  expenses,  and  letter  of  credit 
and  remittance  expenses)  and  indirect 
selling  expenses,  including  inventory 
carrying  costs.  For  POSAM's  indirect 
selling  expenses,  we  adjusted  POSCO's 
imputed  credit  expense  calculation  to 
include  only  the  sum  of  POSAM's 
imputed  credit  expenses  as  an  offset,  as 
reported  in  POSCO's  Section  C  U.S. 
sales  database.  For  CEP  sales,  we  also 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Act.  Additionally,  we  added  to  the  U.S. 
price  an  amount  for  duty  drawback 
pursuant  to  section  772(c)(1)(B)  of  the 
Act. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to- 
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Constructed  Value  ("CV")  Comparison" 
sections  of  this  notice. 

Cost  of  Production  ("COP")  Analysis 

Because  the  Department  determined 
that  POSCO  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  subject  merchandise  in 
the  investigation  and  therefore  excluded 
such  sales  from  normal  value  (see,  e.g., 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Plate  in  Coils  from  the  Republic  of 
Korea,  64  FR  15446  (March  31, 1999)). 
the  Department  determined  that  there 
are  reasonable  groimds  to  believe  or 
suspect  that  POSCO  made  sales  in  the 
home  market  at  prices  below  the  cost  of 
producing  the  merchandise  in  this 
review.  See  section  773(b)(2)(A)(ii)  of 
the  Act.  As  a  result,  the  Department 
initiated  a  cost  of  production  inquiry  in 
this  case  on  July  10,  2000,  to  determine 
whether  POSCO  made  home  market 
sales  during  the  POR  at  prices  below 
their  respective  COPs  within  the 
meaning  of  section  773(b)  of  the  Act. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  COP  based  on 
the  sum  of  POSCO's  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  home  market 
selling,  general  and  administrative 
expenses  ("SG&A").  interest  expenses, 
and  packing  costs.  We  used  home 
market  sales  and  COP  information 
provided  by  POSCO  in  its  questionnaire 
responses,  with  the  following 
exceptions: 

1 .  POSCO  purchased  a  major  input 
from  an  affiliate  and  used  the  input's 
transfer  prices  in  its  calculation  of  COP 
and  CV.  For  the  preliminary  results,  we 
have  increased  the  transfer  price  of 
these  purchases  to  a  market  price  in 
accordance  with  section  773(f)(2)  and 
(3)  of  the  Act.  This  major  input  is 
business  proprietary  information.  See 
the  May  31,  2001,  memo  to  Neal  Halper, 
Director,  Office  of  Accounting 
(proprietary  version). 

2.  In  1999,  POSCO  wrote  off  all  of  its 
deferred  foreign  exchange  losses 
through  retained  earnings.  POSCO 
originally  capitalized  these  losses  with 
the  intention  of  recognizing  the  loss 
over  time  on  its  income  statement. 
Subsequently,  POSCO  expensed  these 
deferred  losses  directly  to  equity  in 
1999.  Therefore,  we  adjusted  POSCO's 
reported  COP  to  include  the  entire 
amount  of  the  remaining  deferred 
foreign  exchange  losses.  See  the  May  31, 
2001,  memo  to  Neal  Halper.  Director. 


Office  of  Accounting  (proprietary 
version). 

3.  We  adjusted  POSCO's  reported 
foreign  exchange  ratio  to  include  gains 
and  losses  associated  with  cash  and 
"other"  accounts  in  the  numerator.  See 
the  May  31,  2001,  memo  to  Neal  Halper, 
Director,  Office  of  Accounting 
(proprietary  version). 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  from  January  1, 1999.  through 
March  31,  2000  ("cost  reporting 
period")  for  POSCO,  adjusted  where 
appropriate  (see  above),  to  its  home 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  less  than  the  COP,  we  examined 
whether:  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities;  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
within  an  extended  period  of  time  are 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales  are 
not  made  in  "substantial  quantities." 
Where  20  percent  or  more  of« 
respondent's  sales  of  a  given  product 
during  the  extended  period  are  at  prices 
less  than  the  COP.  we  determine  such 
sales  to  have  been  made  in  "substantial 
quantities."  See  section  773(b)(2)(C){i) 
of  the  Act.  The  extended  period  of  time 
for  this  analysis  is  the  POR.  See  section 
773(b)(2)(B)  of  the  Act.  Because  each 
individual  price  was  compared  against 
the  weighted  average  COP  for  the  cost 
reporting  period,  any  sales  that  were 
below  cost  were  also  at  prices  which  did 
not  permit  cost  recovery  within  a 
reasonable  period  of  time.  See  section 
773(b)(2)(D).  We  compared  the  COP  for 
subject  merchandise  to  the  reported 
home  market  prices  less  any  applicable 
movement  charges.  Based  on  this  test, 
we  disregarded  below-cost  sales.  Where 
all  sales  of  a  specific  product  were  at 
prices  below  Uie  COP.  we  disregarded 
all  sales  of  that  product. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calculated  POSCO's  CV 
based  on  the  sum  of  POSCO's  cost  of 
materials,  fabrication,  SG&A,  interest 
expenses  and  profit.  We  calculated  the 
COPs  included  in  the  calculation  of  CV 
as  noted  above  in  the  "Calculation  of 


COP"  section  of  this  notice.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
POSCO  in  connection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 

Price*to-Price  Comparisons 

We  based  NV  on  the  home  market 
prices  to  unaffiliated  purchasers  and 
those  affiliated  customer  sales  which 
passed  the  arm's  length  test.  We  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise 
in  accordance  with  section 
773(a)(6)(C)(ii)oftheAct. 

We  calculated  NV  based  on  the  home 
market  prices  to  unaffiliated  home 
market  customers.  We  made 
adjustments,  where  applicable,  for 
movement  expenses  (i.e.,  inland  freight 
from  plant  to  distribution  warehouse, 
warehousing  expense,  and  inland 
freight  from  either  plant/distribution 
warehouse  to  customer)  in  accordance 
with  section  773(a)(6)(B)  of  the  Act.  We 
made  circumstance-of-sale  adjustments 
or  deductions  for  credit,  warranty 
expense  and  interest  revenue,  where 
appropriate.  In  accordance  with  section 
773(a)(6),  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  Also,  we  added  to  NV  an  amount 
for  duty  drawback. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  base  NV  on  CV  if  we  are 
unable  to  find  suitable  home  market 
sales  of  the  foreign  like  product.  Where 
applicable,  we  would  make  adjustments 
to  CV  in  accordance  with  section 
773(a)(8)  of  the  Act.  We  did  not  use  CV 
for  POSCO  for  these  preliminary  results 
of  review. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting-price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
affiliated  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
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distribution  between  the  producer  and 
the  unafBliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  an 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  differences  in  the  levels 
between  NV  and  CEP  sales  affect  price 
comparability,  we  adjust  NV  under 
section  773(A)(7)(B)  of  the  Act  (the  CEP 
offset  provision).  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731 
(November  19,  1997). 

In  the  present  review,  POSCO 
requested  a  LOT  adjustment  or  a  CEP 
offset  if  the  Department  determines  that 
POSCO's  sales  through  POSAM  are  CEP 
sales.  (As  noted  above,  we  have 
preliminarily  determined  that  ail  of 
POSCO's  U.S.  sales  through  POSAM  are 
CEP  sales.)  To  determine  whether  an 
adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  emd 
South  Korean  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses. 

In  both  the  home  market  ("HM")  and 
U.S.  market.  POSCO  reported  one  level 
of  trade.  See  POSCO's  August  14.  2000, 
Section  A  response,  at  A-11-12.  POSCO 
sold  through  two  channels  of 
distribution  in  the  HM:  (1)  Directly  from 
its  mill  to  unaffiliated  end-users/OEM's 
and  affiliated  and  unaffiliated  service 
centers;  and  (2)  through  POSTEEL  to 
unaffiliated  end-users/OEM's  and 
unaffiliated  service  centers.  POSCO  sold 
through  two  channels  of  distribution  in 
the  U.S.  market:  (1)  Through  POSAM  to 
unaffiliated  trading  companies;  and  (2) 
through  POSTEEL  to  POSAM,  and  then 
to  unaffiliated  trading  companies. 

For  sales  in  HM  channel  one,  POSCO 
performed  all  sales-related  activities, 
including  arranging  for  freight  and 
delivery;  providing  computerized 
accounting  and  sales  systems;  market 
research;  warranty;  sales  negotiation; 
after-sales  service;  quality  control;  and 
extending  credit.  The  same  selling 
functions  were  performed  in  HM 
channel  two;  however,  it  was  POSTEEL, 
not  POSCO,  which  performed  all  the 
major  selling  functions.  Because  these 
selling  functions  are  similar  for  both 
sales  channels,  we  preliminarily 


determine  that  there  is  one  LOT  in  the 
home  market. 

For  U.S.  sales  through  either  channel 
one  or  two,  POSCO  or  POSTEEL 
performed  many  of  the  same  major 
selling  functions,  such  as  freight  and 
delivery;  market  research;  warranty; 
sales  negotiation;  after-sales  service;  and 
quality  control.  In  addition,  for  all  U.S. 
sales,  POSAM  performed  several  sales- 
related  activities,  such  as  invoicing 
customers;  extending  credit;  acting  as 
importer  of  record;  and  paying  U.S. 
Customs  duties  and  wharfage.  Because 
these  selling  functions  are  similar  for 
both  sales  channels,  we  preliminarily 
determine  that  there  is  one  LOT  in  the 
U.S.  market. 

Based  on  our  analysis  of  the  selling 
functions  performed  for  sales  in  the  HM 
and  CEP  sales  in  the  U.S.  market,  we 
preliminarily  determine  that,  despite 
the  additional  selling  functions  [i.e., 
serving  as  importer  of  record,  paying 
U.S.  Customs  duties  and  wharfage, 
arranging  import  documents)  performed 
by  POSAM  on  POSCO's  U.S.  sales,  there 
is  not  a  significant  difference  in  the 
selling  functions  performed  in  the  home 
market  and  U.S.  market  and  that  these 
sales  are  made  at  the  same  LOT. 
Therefore,  a  LOT  adjustment  or  CEP 
offset  is  not  appropriate. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  the  period  November 
4, 1998  through  April  30.  2000: 


Manufacturer/exporter/reseller 

Margin 
(percent) 

POSCO  

1.56 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  to  this  proceeding  in 
accordance  with  19  CFR  351.224(b).  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication  of  these  preliminary  results 
of  review.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  such  briefs  or  comments,  may 
be  filed  no  later  than  37  days  after  the 
date  of  publication.  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  also  provide  the 
Department  with  an  additional  copy  of 


those  conmients  on  diskette.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  these 
preliminary  results. 

Assessment 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  In  accordance 
with  19  CFR  351.212(b),  we  have 
calculated  exporter/importer-specific 
assessment  rates.  We  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  the  U.S.  Customs  Service  to 
assess  the  resulting  percentage  margin 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  relevant 
order  during  the  review  period.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
secUon  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  listed  above  (except  that 
if  the  rate  for  a  particular  product  is  de 
minimis,  i.e.,  less  than  0.5  percent,  a 
cash  deposit  rate  of  zero  will  be 
required  for  that  company):  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  of  16.26  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 
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Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidimiping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  that  continues  to 
govern  business  proprietary  information 
in  this  segment  of  the  proceeding. 
Timely  written  notification  of  the 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  May  31,  2001. 
Faryar  Shirzad, 

Assistan  t  Secretary  for  Import 

Administration. 

IFR  Doc.  01-14382  Filed  6-6-01;  8:45  am] 

■LUNG  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Liating  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subiect  to  an  in- 
Quota  Rate  of  Duty 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  quarterly  update 
to  annual  listing  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty. 

SUMINARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  January  1,  2001 
through  March  31,  2001.  We  aire 
publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 
EFFECTIVE  DATE:  June  7,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl,  Office  of  AD/CVD 
Enforcement  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW..  Washington.  DC  20230, 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  (the  Act)  requires  the 
Department  of  Commerce  (the 
Department)  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 


to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  aimual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  cheeses  that  were  imported 
during  the  period  January  1 ,  2001 
through  March  31,  2001. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g){b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amoimts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  fotuid  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  May  31.2001. 

Faryar  Shirzad, 

Assistant  Secretary  fdr  Import 
Administration. 


Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Austria 

Belgium  

Canada  

Denmark 

Finland  

France 

Germany  .... 

Greece  

Ireland  

Italy 

Luxemtx}urg 
Netherlands 
Norway  

Total   ... 

Portugal 

Spain  

Switzerland  . 


Net  :>  Sub- 
sidy 
($/lb) 


European  Union  Restitution  Payments 

EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Paynrients  

EU  Restitution  Payments 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

EU  Restitution  Payments 

Indirect  (Milk)  Subsidy 

Consumer  Subsidy , 

EU  Restitution  Payments  

EU  Restitution  Payments 

Deficiency  Payments 


0.05 
0.04 
0.16 
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Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty— Continued 

Country 

Program(s) 

Gross' 

Subsidy 

($/lb) 

Net  2  Sub- 
sidy 
($/>b) 

UK                              

EU  Restitution  Payments 

0.06 

0.06 

'  Defined  in  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 


[FR  Doc.  01-14378  Filed  6-6-01;  8:45  am] 

MLUNG  COOe  361»-0»-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

agency:  International  Trade 
Administration,  Etepartment  of 
Commerce. 

ACTION:  Notice. 


summary:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade  . 
missions.  For  a  more  complete 
description  of  each  trade  mission, 
obtain  a  copy  of  the  mission  statement 
from  the  Project  Officer  indicated  for 
each  mission  below.  Recruitment  and 
selection  of  private  sector  participants 
for  these  missions  will  be  conducted 
according  to  the  Statement  of  Policy 
Governing  Department  of  Commerce 
Overseas  Trade  Missions  dated  March  3, 
1997. 

Information  Technology  &  E-commerce 
Trade  Mission  to  Southeast  Asia 
Vietnam,  Malaysia  and  the  . 
Pliilippines 
Iul>  31-August  9,  2001 
Recruitment  Closes  on  Jime  29,  2001. 
For  further  information  contact:  Ms. 
Tu-Trang  Phan,  U.S.  Department  of 
Conunerce.  Telephone  202-482-0480; 
or  e-Mail:  Tu-Trang_Phan@ita.doc.gov 
Textile  Trade  Mission  to  Mexico, 
Mexico  City  and  Guadalajara 
September  24-28,  2001 

Recruitment  closes  on  August  10, 
2001. 

For  further  information  contact:  Ms. 
Pamela  Kirkland.  U.S.  Department  of 
Commerce.  Telephone  202-482-3587; 
or  e-Mail:  Pamela_Kirkland@ita.doc.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Nisbet,  U.S.  Department  of 
Commerce.  Telephone  202-482-5657, 
or  e-Mail  Tom_Nisbet@ita.doc.gov 

Dated:  June  1.2001. 
Thomas  H.  Nisbet, 

Director,  Promotion  Planning  and  Support 
Division.  Office  of  Export  Promotion 
Coordination. 

(FR  Doc.  01-14358  Filed  6-6-01;  8:45  am) 

BIUJNG  COOE  351(M)R-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  ar>d  Atmosptieric 
Administration 

n.D.  052901  A] 

Endangered  and  Threatened  Species; 
JakB  of  Anadromous  Fish 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  applications  for 
scientific  research  permits  (1317, 1318, 
1319,  1320,  and  1321)  and  receipt  of  an 
application  to  modify  permit  (1175). 

SUMMARY:  NMFS  has  received  new 
applications  for  permits  for  takes  of 
threatened  species  for  the  purposes  of 
scientific  research  and/or  enhancement 
imder  the  Endangered  Species  Act 
(ESA)  from  the  Biological  Services 
Division  of  the  U.S.  Geological  Survey 
(USGS)  in  Cook,  WA;  the  Fish  Division 
of  the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  in  Portland.  OR; 
Georgia-Pacific  West  (GPW)  in 
Bellingham,  WA;  the  town  of 
Marysville,  WA;  and  Mr.  Kenneth  Witty, 
a  fisheries  consultant  from  Enterprise, 
OR,  working  on  a  project  for  the  U.S. 
Bureau  of  Reclamation.  In  addition,  the 
Gifford  Pinchot  National  Forest  (GPNF), 
in  Vancouver  WA,  is  seeking  to  modify 
a  previous  permit  (1175)  that  NMFS 
originally  granted  in  1998. 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  the  modification  request 
must  be  received  no  later  than  5  p.m. 
Pacific  daylight  time  on  July  9,  2001. 
ADDRESSES:  Written  comments  on  the 
new  applications  or  the  modification 
request  should  be  sent  to  Protected 
Resources  Division  (PRD),  F/NW03,  525 
NE  Oregon  Street,  Suite  500,  Portland, 
OR  97232-2737  (phone:  503-230-5400). 
Comments  may  also  be  sent  via  fax  to 
503-230-5435.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Clapp,  Portiand.  OR  at  phone:  503-231- 
2314,  Fax:  503-230-5435,  e-mail: 
Robert.  Clapp@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  The 
following  ESA-listed  species  and 
evolutionarily  significant  units  (ESUs) 
are  covered  in  this  notice: 

Chinook  salmon  (Oncorhynchus 
tshawytscha):  Threatened  Lower 
Coliunbia  River  (LCR);  Threatened 
Upper  Willamette  River  (UWR);  and 
Threatened  Puget  Sound  (PS). 

Chum  Salmon  (O.  nerka):  Threatened 
Columbia  River  (CR). 

Coho  salmon  (O.  kisutch):  Threatened 
Oregon  Coast  (OC). 

Steelhead  (O.  mykiss):  Threatened 
hCR;  Threatened  Middle  Columbia 
River  (MCR);  and  Threatened  UWR. 

New  Applications  Received 

The  USGS  is  seeking  a  5-year  permit 

(1317)  to  take  (capture  and  handle) 
juvenile  MCR  steelhead  during 
scientific  research  efforts  on  the 
Toppenish  National  Wildlife  Refuge 
(TNWR),  Toppenish  Creek.  WA. 
Toppenish  Creek  is  a  tributary  of  the 
Yakima  River.  The  purpose  of  the  study 
is  to  determine  whether  juvenile  MCR 
steelhead  are  entering  the  TNWR's 
weUand  management  units  during  the 
spring  flooding  of  Toppenish  creek  and 
becoming  trapped  there-thus  becoming 
vulnerable  to  avian  predators,  high 
summer  water  temperatures,  and 
stranding.  The  study  wiU  benefit  MCR 
steelhead  by  showing  whether  they  are 
straying  into  the  wetland  management 
units  and  managing  to  escape  back  to 
Toppenish  Creek  to  continue  their 
downstream  migration.  If  the  juvenile 
MCR  steelhead  are  being  trapped  in  the 
management  units  by  falling  water 
levels,  the  study  will  also  be  used  to 
help  guide  TNWR  operations  so  that  the 
fish  are  less  likely  to  be  harmed  in  the 
future.  The  USGS  proposes  to  captiu^, 
handle,  and  release  juvenile  MCR 
steelhead.  Baited  minnow  traps  will  be 
the  primary  capture  method,  but  fyke 
nets  or  electrofishing  may  be  used  if  the 
traps  are  not  successful. 

The  ODFW  is  seeking  a  5-year  permit 

(1318)  to  annually  take  LCR  chinook 
salmon,  UWR  chinook  salmon,  Oregon 
Coast  coho  salmon,  LCR  steelhead,  and 
UWR  steelhead  during  the  course  of 
conducting  five  separate  scientific 
research  projects.  Only  juveniles  will  be 
taken  in  these  projects-except  for 
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Project  3,  for  which  the  ODFW  is 
requesting  a  permit  to  handle  and 
release  up  to  five  adult  MCR  steelhead. 

Project  1 .  The  purpose  of  Project  1  is 
to  determine  the  effects  that  bank 
treatment  and  near-shore  development 
have  on  anadromous  and  resident  fish 
in  the  lower  Willamette  River.  The 
ODFW  proposes  to  capture,  handle,  and 
release  juvenile  LCR  and  UWR  chinook 
salmon.  These  fish  will  be  captured 
with  beach  seines  and  (possibly)  by 
mid- water  trawls,  gill  nets,  and  boat 
electrofishing.  The  ODFW  requests  a 
permit  for  a  small  amount  of  indirect 
mortality  that  may  be  associated  with 
these  activities.  The  project  will  benefit 
listed  salmon  by  providing  new 
information  on  the  lower  Willamette 
River  ecosystem  which,  in  turn,  will 
help  guide  futiu«  waterway 
management  and  development  in  the 
Willamette  and  other  river  basins. 

Project  2.  The  purpose  of  Project  2  is 
to  determine  trends  in  warmwater  fish 
communities  and  answer  long-term 
management  questions  for  warmwater 
species  statewide.  The  ODFW  requests 
permission  to  capture,  handle,  and 
release  juvenile  LCR  and  UWR  chinook, 
juvenile  UWR  and  LCR  steelhead,  and 
juvenile  OC  coho  while  conducting  boat 
electrofishing  transects  in  warm-  and 
backwater  habitats.  The  ODFW  requests, 
a  permit  for  a  small  amoimt  of  indirect 
mortality  that  may  be  associated  with 
these  activities.  The  project  will  benefit 
listed  salmonids  by  providing 
information  on  fish  population 
structures  and  species  interactions  that 
will  be  used  to  design  and  implement 
management  actions  that  conserve  and 
protect  listed  species. 

Project  3.  The  purpose  of  Project  3  is 
to  estimate  population  numbers  and 
record  individual  fish  metrics  among 
ledband  trout  in  the  Deschutes  River, 
OR.  The  ODFW  requests  permission  to 
capture,  handle  and  release  juvenile  and 
adult  MCR  steelhead  while  conducting 
boat  electrofishing  transects  for  redband 
trout  in  the  Deschutes  River.  The  ODFW 
requests  a  permit  for  a  small  amount  of 
indirect  juvenile  mortalify  that  may  be 
associated  with  these  activities.  They 
are  also  seeking  a  permit  that  would 
allow  them  a  small  amount  of  annual 
incidental-and  non-lethal-take  of  adult 
MCR  steelhead.  The  project  will  benefit 
listed  salmonids  by  helping  assess  the 
health  of  the  fish  community  in  the 
lower  100  miles  of  the  Deschutes  River 
and  by  helping  managers  determine  if 
fluctuations  in  local  anadromous  fish 
populations  are  the  result  of  mortality 
occurring  during  the  freshwater  stages 
of  their  life  cycles. 

Project  4.  The  purpose  of  Project  4  is 
to  determine  whether  spring  chinook 


salmon  are  naturally  reproducing  in  the 
Mohawk  River  system  (a  tributary  to  the 
McKenzie  River).  The  ODFW  requests 
permission  to  captvue,  handle  and 
release  juvenile  UWR  chinook  while 
conducting  boat  electrofishing  transects 
and,  possibly,  seining  and  badcpack 
electrofising  in  the  Mohawk  River.  The 
ODFW  requests  a  permit  for  a  small 
amount  of  indirect  mortality  that  may  be 
associated  with  these  activities.  The 
project  will  benefit  listed  salmonids  by 
determining  if  naturally-reproducing 
populations  of  chinook  have  been 
reestablished  in  the  area-thus  allowing 
managers  to  take  them  into  accoimt  in 
future  decisions. 

Project  5.  The  purpose  of  Project  5  is 
to  conduct  a  genetic  characterization  of 
rainbow  trout  in  the  McKenzie  River-a 
tiibutary  to  the  UWR.  The  ODFW 
requests  permission  to  capture,  handle, 
and  release  juvenile  UWR  chinook 
while  conducting  boat  electrofishing 
transects  for  rainbow  trout  on  the 
McKenzie  River.  The  ODFW  requests  a 
permit  for  a  small  amount  of  indirect 
mortality  that  may  be  associated  with 
these  activities.  The  project  will  benefit 
listed  salmon  by  helping  document  the 
distribution,  abimdance,  and  condition 
of  UWR  chinook. 

GPW  is  seeking  a  5-year  permit  (1319) 
to  annually  take  juvenile,  naturally 
produced  and  artificially  propagated  PS 
chinook  salmon  associated  with 
scientific  research  to  be  conducted  at  a 
log  pond  located  at  the  mouth  of  the 
Whatcom  Waterway.  The  purpose  of 
this  study  is  to  monitor  the  biological 
effectiveness  of  a  sediment  cap  placed 
over  the  surface  of  the  log  pond.  GPW 
proposes  to  capture  (using  beach 
seines),  handle,  and  release  juvenile  PS 
chinook  salmon.  GPW*also  requests  a 
permit  for  a  small  amoimt  of  indirect 
mortality  that  may  be  associated  with 
the  study.  The  research  will  benefit 
listed  species  by  yielding  information 
that  mangers  will  use  to  determine  if  the 
cap  placement  helps  habitat  recovery. 

The  City  of  Marysville,  WA,  is  seeking 
a  3-year  permit  (1320)  to  annually  take 
juvenile,  naturally  produced  and 
artificially  propagated  PS  chinook 
salmon  associated  with  scientific 
research  to  be  conducted  in  a  13-acre 
intertidal  wetiand  created  in  the 
Snohomish  River  estuary.  The  puirpose 
of  this  study  is  to  monitor  the  wetland 's 
effectiveness  as  estuarine  habitat  for 
salmonids  and  other  fish  species  and 
determine  its  overall  functional  value. 
The  City  of  Marysville  proposes  to 
capture  (using  beach  seines  and  dip 
nets),  handle,  and  release  juvenile  PS 
chinook  salmon.  The  research  will 
benefit  PS  chinook  by  yielding 


information  that  will  help  determine  the 
value  of  this  type  of  habitat  restoration. 

Mr.  Keimeth  Witfy  is  seeking  a  5-year 
permit  to  annually  take  threatened  MCR 
juvenile  steelhead  during  the  course  of 
scientific  research  in  the  Yakima  River 
basin  in  Washington  State.  Mr.  Witfy 
proposes  to  capture  (using  backpack 
electrofishing  equipment),  handle,  tag, 
and  release  juvenile  MCR  steelhead.  The 
purpose  of  the  research  is  to  study  fish 
communities  in  the  irrigation  drainage 
networks  of  the  lower  Yakima  River 
basin  and  determine-among  other 
pieces  of  information-the  extent  to 
which  threatened  steelhead  inhabit 
those  networks.  Mr.  Witty  also  requests 
that  the  permit  allow  a  small  amount  of 
indirect  juvenile  steelhead  mortalify 
that  may  be  associated  with  these 
activities.  The  research  will  benefit 
threatened  MCR  steelhead  by  giving 
Federal  managers  data  on  where  the  fish 
are  in  the  Yakima  basin  irrigation 
system-thus  helping  them  make 
decisions  about  how  to  run  the  system 
in  a  way  that  conserves  the  species. 

Modificatioo  Requests  Received 

In  1998,  NMFS  issued  a  5-year  permit 
(1175)  to  the  GPNF  that  authorized  takes 
of  adult  and  juvenile  LCR  steelhead  for 
the  purpose  of  scientific  research. 
NMFS  has  received  a  request  to  amend 
the  application  by  allowing  adult  and 
juvenile  LCR  chinook  salmon,  juvenile, 
naturally  produced  and  artificially 
propagated  PS  chinook  salmon,  and 
adult  CR  chum  salmon  to  be  taken.  The 
adult  fish  would  simply  be  observed; 
the  juvenile  fish  would  be  captured, 
handled,  and  released.  The  GPNF  also 
requests  that  the  permit  allow  a  small 
amount  of  indirect  juvenile  LCR  and  PS 
chinook  salmon  mortalify  that  may  be 
associated  with  research  activities.  The 
purpose  of  the  research  is  to  conduct 
fish  distribution  and  habitat  qualify 
surveys  across  the  GPNF  and  evaluate 
the  biological  benefits  of  habitat 
improvement  projects.  The  research  will 
benefit  listed  species  by  yielding 
information  that  will  be  used  in  broad- 
scale  analyses  and  project  level 
plaiming  to  protect  high-value  habitat 
and  restore  degraded  habitat. 

Dated:  June  1,  2001. 
Phil  Williams, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-14405  Filed  6-6-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  051101B]  ~ 

Notice  of  Avaiiability  of  Draft  Stock 
Assessment  Reports 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  NMFS  revised  the  Alaska. 
Atlantic  and  Gulf  of  Mexico,  and  Pacific 
marine  mammal  stock  assessment 
reports  (SARs)  in  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA).  Draft  2001  reports  are 
available  for  public  review  and 
comment. 

DATES:  Comments  must  be  received  by 
Septembers,  2001. 

ADDRESSES:  Send  comments  or  requests 
for  printed  copies  of  the  draft  reports  to: 
Chief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3226,  Attn:  Stock  Assessments. 
Comments  may  also  be  sent  via 
facsimile  (fax)  to  301-713-0376.  NMFS 
will  not  accept  comments  submitted  via 
e-mail  or  Internet.  Copies  of  the  regional 
reports  may  also  be  requested  from 
Robyn  Angliss,  Alaska  Fisheries  Science 
Center  (F/AKC).  NMFS,  7600  Sand 
Point  Way.  NE  BIN  15700.  Seattle,  WA 
98115-0070  (Alaska);  Janeen  Quintal, 
Northeast  Fisheries  Science  Center,  166 
Water  St.,  Woods  Hole,  MA  02543 
(Northwest  Atlantic);  Steven  Swartz, 
Southeast  Fisheries  Science  Center,  75 
Virginia  Beach  Dr.,  Miami.  FL  33149 
(Mid- Atlantic  and  Gidf  of  Mexico);  and 
Tim  Price,  Southwest  Regional  Office 
(F/SW03),  NMFS,  501  West  Ocean 
Boulevard,  Long  Beach,  CA  90802-4213 
(Pacific). 

FOR  FURTHER  INFORMATION  CONTACT: 
Emily  Hanson,  Office  of  Protected 
Resoiut:es,  301-713-2322,  ext.  101,  e- 
mail  Emily.Hanson@noaa.gov;  Rob)m 
Angliss  206-  526-4032,  e-mail 
Robyn.Angliss@noaa.gov.  regarding 
Alaska  regional  stock  assessments; 
Janeen  Quintal.  508-495-2252,  e-mail 
Janeen.Quintal@noaa.gov,  regarding 
Northwest  Atlantic  regional  stock 
assessments;  Steven  Swartz,  305-361- 
4487,  e-mail  Steven.Swartz@noaa.gov, 
regarding  Mid- Atlantic  and  Gulf  of 
Mexico  regional  stock  assessments;  or 
Tim  Price,  562-980-4020,  e-mail 


Tim.Price@noaa.gov,  regarding  Pacific 
regional  stock  assessments. 
SUPPLEMENTARY  INFORMATION:  Section 
117  of  the  MMPA  (16  U.S.C.  1386) 
requires  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  to  prepare  SARs 
for  each  stock  of  marine  mammals  that 
occurs  in  waters  under  the  jiu-isdiction 
of  the  United  States.  The  SARs  contain 
information  about  the  distribution  and 
abimdance  of  the  stock,  population 
growth  rates  and  trends,  estimates  of 
aimual  human-caused  mortality  from  all 
sources,  descriptions  of  the  fisheries 
with  which  the  stock  interacts,  and  the 
status  of  the  stock. 

The  MMPA  also  requires  NMFS  and 
FWS  to  review  the  SARs  annually  for 
strategic  stocks  of  marine  mammals  and 
at  least  every  three  years  for  stocks 
determined  to  be  non-strategic.  NMFS. 
in  conjunction  with  the  Alaska. 
Atlantic,  and  Pacific  Scientific  Review 
Groups,  reviewed  the  status  of  marine 
manunal  stocks  as  required  and  revised 
•reports  for  which  new  information  was 
available.  Summary  tables  for  all  stocks 
of  marine  mamjnals  in  the  three  regions 
(Tables  1-3)  indicate  revisions  to  the 
SARs.  NMFS  solicits  public  comments 
on  the  draft  Alaska,  Atlantic  and  Gulf  of 
Mexico,  and  Pacific  reports. 

Alaska  Stocks 

The  Alaska  SARs  present  revised 
stock  assessments  for  15  marine 
manunal  stocks  under  NMFS' 
jurisdiction.  New  information  for  all 
strategic  stocks.  Pacific  white-sided 
dolphins,  harbor  porpoise,  Dall's 
porpoise,  and  gray  whales  were 
reviewed  in  late  2000,  leading  to  the 
revision  of  the  following  SARs  for  2001 : 

Alaska  stock  of  bearded  seals; 

Cook  Inlet  stock.of  beluga  whales; 

Western  Arctic  stock  of  bowhead 
whales; 

Northeast  Pacific  stock  of  fin  whales; 

Central  and  Western  North  Pacific 
stocks  of  humpback  whales; 

Eastern  North  Pacific  and  Northern 
Resident  stocks  of  killer  whales; 

Alaska  stock  of  minke  whales; 

North  Pacific  stock  of  Northern  right 
whales; 

Eastern  North  Pacific  stock  of 
northern  fur  seals; 

Alaska  stock  of  ribbon  seals; 

Alaska  stock  of  ringed  seals; 

Alaska  stock  of  spotted  seals;  and 

Eastern  and  Western  U.S.  stocks  of 
Stellar  sea  lions.  The  new  information 
on  abundance  and  mortality  did  not 
change  the  status  of  any  of  the  Alaska 
stocks  from  the  2000  SARs. 

Atlantic  and  Gulf  of  Mexico  Stocks 

The  Atlantic  and  Gulf  of  Mexico  SARs 
present  revised  stock  assessments  for  1 7 


marine  mammal  stocks  under  NMFS' 
jurisdiction.  The  2001  draft  SARs  for  the 
Atlantic  and  Gulf  of  Mexico  contain 
updated  assessments  for  Atlantic 
strategic  stocks  and  for  Atlantic  and 
Gulf  of  Mexico  stocks  for  which 
significant  new  information  was 
available.  This  review  led  to  the 
revision  of  the  following  stock 
assessments  for  2001: 

Western  North  Atlantic  (WNA)  stock 
of  harbor  seals; 

WNA  stock  of  gray  seals; 

WNA  stock  of  harp  seals; 

Gulf  of  Maine/Bay  of  Fimdy  stock  of 
harbor  porpoise; 

WNA  stock  of  Risso's  dolphins; 

WNA  stock  of  Atlantic  white-sided 
dolphins; 

WNA  stock  of  common  dolphins; 

WNA  stock  of  Cuvier's  beaked 
whales; 

WNA  stock  of  mesoplodon  beaked 
whales; 

WNA  stock  of  long-finned  pilot 
whales; 

WNA  stock  of  short-finned  pilot 
whales; 

North  Atlantic  stock  of  sperm  whales; 

WNA  stock  of  North  Atlantic  right 
whales; 

Gulf  of  Maine  stock  of  humpback 
whales; 

WNA  stock  of  fin  whales; 
'  Canadian  east-coast  stock  of  minke 
whales;  and 

WNA  stock  of  blue  whales. 

Most  of  the  proposed  changes 
incorporate  new  information  into 
sections  on  population  size  and 
mortality  estimates.  Information  on 
hiunan  interactions  (fishery  and  ship 
strikes)  between  the  right  whale, 
humpback  whale,  fin  whale,  and  minke 
whale  stocks  were  reviewed  and 
updated.  The  new  information  on 
abundance  and  mortality  did  not  change 
the  status  of  any  of  the  Atlantic  or  Gulf 
of  Mexico  stocks  from  the  2000  SARs. 

The  draft  2001  SAR  for  the  Gulf  of 
Maine/Bay  of  Fundy  population  of 
harbor  porpoise  presents  a  revised 
abundance  estimate  of  89,700  animals, 
with  a  corresponding  potential 
biological  removal  (PBR)  level  of  747 
animals.  The  revised  estimate  is  based 
on  a  1999  survey  that  covered  a  larger 
area  than  covered  by  earlier  surveys. 
Additionally,  NMFS  reported  the 
estimated  mortality  and  serious  injury 
for  harbor  porpoise  for  1999,  the  year 
the  Harbor  Porpoise  Take  Reduction 
Plan  (HPTRP)  was  implemented.  The 
estimated  mean  annual  mortality  in 
1999  was  323  animals  in  U.S.  fisheries, 
which  is  a  significant  reduction  in 
mortality  relative  to  levels  before  the 
HPTRP  was  implemented.  Based  on  a 
comparison  of  the  PBR  resulting  fix)m 
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the  1999  abundance  data  and  the  1999 
mortality  and  serious  injiuy  data,  this 
stock  no  longer  qualifies  as  a  strategic 
stock.  However,  because  the  reported 
estimated  mortality  and  serious  injury 
reflects  only  one  year  of  data,  NMFS 
proposes  to  maintain  this  stock  as 
strategic  until  additional  data 
corroborate  that  serious  injury  and 
mortality  continue  to  be  below  the  PBR 
level. 

Pacific  Stocks 

The  Pacific  SARs  present  revised 
stock  assessments  for  10  Pacific  marine 
mammal  stocks  under  NMFS' 
jiuisdiction.  New  estimates  of 
abundance  are  available  for  9  stocks, 
which  are  revised  in  the  2001  stock 
assessment  reports: 


California  stock  of  harbor  seals 
(Channel  Islands  only); 

Hawaii  stock  of  Hawaiian  monk  seals; 

Northern  and  Central  California 
stocks  of  harbor  porpoise; 

California  coastal  stock  of  bottlenose 
dolphins; 

Eastern  North  Pacific  southern 
resident  stock  of  killer  whales; 

Eastern  North  Pacific  stock  of 
humpback  whales; 

Caiifomia/Oregon/Washington  (CA/ 
OR/WA)  stock  of  sperm  whales;  and, 

CA/ORAVA  stock  of  fin  whales.  The 
new  information  on  abundance  and 
mortality  did  not  change  the  status  of 
any  of  the  Pacific  stocks  from  the  2000 
SARs. 

New  information  on  changes  in  the 
Hawaiian  longline  fishery  is  presented 
in  the  Hawaii  Mse  killer  whale  report. 
The  stock  of  humpback  whale 


previously  referred  to  as  the  "CA/OR/ 
WA  -  Mexico"  stock  has  been  renamed 
the  "Eastern  North  Pacific"  stock, 
reflecting  increased  knowledge  of  the 
whale's  range  and  movements.  In  the 
past,  the  PBR  level  for  Hawaiian  monk 
seals  was  Usted  as  zero,  assuming  that 
the  Endangered  Species  Act  took 
precedence  in  the  management  of  this 
stock.  However,  this  statement  was 
incorrect,  and  NMFS  proposes  to  change 
the  PBR  level  to  5  animals. 

Electronic  Access 

Electronic  copies  of  the  SARs  are 
accessible  via  the  Internet  at  http:// 

www.nmfs.noaa.gov/prot res/PR2/ 

Stock Assessment Program/ 

sars.html. 

BHJJNO  CODE  3610-22-S 
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Table  1 — Summary  table  of  Alaska  marine  mammal  stocks.   Changes 
to  the  estimates  of  abundance,  human-caused  mortality,  and  other 
items  are  indicated 


Species 

Stock  Area 

N(min) 

0.5 
R(max) 

F(r) 

PBR 

Annual  Fishing 
Mortality 

Annual 

Subsistence 

Mortality 

Strategic 
Status 

Baird's 
beaked  whale 

Alaska 

n/a 

0.02 

0.50 

n/a 

0 

seeSAR 

N 

Bearded  seal 

Alaska 

n/a 

0.06 

0.50 

n/a 

1 

n/a 

N 

Beluga  whale 

Beaufort  Sea 

32,453 

0.02 

1.00 

649 

0 

184 

N 

Beluga  whale 

E  Chukchi 
Sea 

3,710 

0.02 

100 

74 

0 

68 

N 

Beluga  whale 

E.  Benng 
Sea 

6.439 

0.02 

1.00 

129 

1* 

121 

N 

Beluga 
whale 

Bnstol  Bay 

1,316 

0.02 

1.00 

26 

1* 

19 

N 

Beluga 
whale 

Cook  Inlet 

3W 
360 

0.02 

0.30 

2.2 

0* 

65 
0 

Y 

Bowhead 
whale 

W  Arctic 

7,738 

0.02 

0.50 

77 

0 

49 

54 

Y 

Cuvier's 
beaked  whale 

Alaska 

n/a 

0.02 

0.50 

n/a 

0 

0 

N 

Dall's 
porpoise 

Alaska 

76,874 

0.02 

1.00 

1,537 

42 

0 

N 

Fin  whale 

NE  Pacific 

n/a 

002 

0.10 

n/a 

0 

0 

Y 

Gray  whale 

E  N.  Pacific 

24,477 

0.0235 

1.00 

575 

64 

76 

N 

Harbor 
porpoise 

SE  Alaska 

8376 

002 

0.50 

S3 

3* 

0 

N 

Harbor 
porpoise 

Gulf  of 
Alaska 

16,630 

0.02 

0.50 

166 

25 

0 

N 

Harbor 
porpoise 

Bering  Sea 

8,549 

002 

0.50 

S6 

2 

0 

N 

Harbor  seal 

Gulf  of 
Alaska 

28,917 

006 

0.50 

868 

36 

791 

N 

Harbor  seal 

Gulf  of 
Alaska 

28,917 

0.06 

0.50 

868 

36 

791 

N 

Harbor  seal 

Bering  Sea 

12,648 

0.06 

0.50 

379 

31 

161 

N 

Humpback 
whale 

W.N. 
Pacific 

367 

002 

0.10 

0.7 

04 
0.6 

0 

Y 

Humpback 
whale 

CentN. 
Pacific 

3.698 

0.02 

0.10 

7,4 

3.5 

0 

Y 
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Species 

Stock  Area 

N(min) 

0.5 
R(max) 

F(r) 

PBR 

Annual  Fishing 
Mortality 

Annual 

Subsistence 

Mortality 

Strategic 
Status 

Killer  whale 

E.  N.  Pacific 
N.  resident 

723 

002 

0.50 

7.2 

14 

0 

N 

Minke  whale 

Alaska 

n/a 

002 

0  50 

n/a 

0 

0 

N 

Northern  right 
whale 

N.  Pacific 

n/a 

0.02 

0.10 

n/a 

0 

0 

Y 

Northern  fur 
seal 

E.  North 
Pacific 

832,798 

0043 

0  50 

17,905 

15 

1.495 

Y 

Pacific  white- 
sided  dolphin 

Cent  N 
Pacific 

26,880 

002 

050 

269 

4 

0 

N 

Ribbon  seal 

Alaska 

n/a 

006 

0  50 

n/a 

1 

n/a 

N 

Ringed  seal 

Alaska 

«^ 

006 

0  50 

n/a 

+ 
0 

n/a 

N 

N.  Pacific 

n/a 

0.02 

0.10 

n/a 

0 

0 

Y 

Spotted  seal 

Alaska 

n/a 

006 

0.50 

n/a 

2* 

3 

seeSAR 

N 

Stcjneger's 
beaked  whale 

Alaska 

n/a 

002 

050 

n/a 

0 

0 

N 

Steller  sea 
lion 

E  U.S. 

31.005 

006 

075 

1    'y^  a 

1,395 

+6 

27»» 

0 

Y 

Steller  sea 
lion 

W.  U.  S. 

39:6*+ 
34,600 

0.06 

0.10 

2*4 
208 

*» 

28.3 

4« 

353 

Y 

C.F.  =  correction  factor;  CV  C.F.  =  CV  of  correction  factor;  Comb  CV  =  combined  CV;  Status:  S=Strategic,  NS=Not  Strategic,  n/a  =  not 

available. 

•  =  No  reported  take  by  fishery  observers;  however,  observer  coverage  was  minimal  or  nonexistent 

•*  =  This  does  not  include  intentional  take  in  British  Columbia 


Table  2 — Summary  table  of  Atlantic  and  Gulf  of  Mexico  marine 
mammal  stocks.   Changes  to  the  estimates  of  abundance,  human- 
caused  mortality,  and  other  items  are  indicated 


Species 

Stock  Area 

N(min) 

R(max) 

.      F(r) 

PBR 

Total  Annual 
.      Mortality 

Annual 
Fishing  Mortality 

Strategic 
Status 

Harbor  seal 

Western 
North 
Atlantic 
(WNA) 

30,990 

0.12 

1.0 

1,859 

«9* 
895 

W* 
895 

N 

Gray  seal 

WNA 

NA 

NA 

NA 

NA 

103 

103 

N 

Harp  seal 

WNA 

N/A 

N/A 

N/A 

N/A 

462 
245 

462 

245 

N 

Hooded  seal 

WNA 

N/A 

N/A 

N/A 

N/A 

^    5.6 

5.6 

N 
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Table   2   -   cont . 


Species 

Stock  Area 

N(min) 

R(max) 

F(r). 

PBR 

Total  Annual 
Mortality 

Armual 
Fishing  Mortality 

Strategic 
Status 

Harbor 
porpoise 

Gulf  of 
Maine/Bay  of 
Fundy 

iff  ?R^ 

74.695 

0.04 

0.5 

4M 

747 

382' 

381' 

Y 

Risso's  dolphin 

WNA 

22.916 

0.04 

048 

220 

■a 

56 

56 

N 

Atlantic  white- 
sided  dolphin 

WNA 

■Wt+96 
37,904 

0.04 

0.48 

4«4 
364 

2» 
136 

-2» 
136 

Y 

White-beaked 
dolphin 

WNA 

N/A 

004 

N/A 

N/A 

0.00 

0.00 

N 

Common 
dolphin 

WNA 

23.655 

0.04 

0.48 

227 

Mi 
406 

6» 

406 

Y 

Atlantic 
spotted  dolphin 

WNA 

27,785' 

0.04 

0.5 

278 

7.8' 

7-8' 

N 

Paitropical 
spotted  dolphin 

WNA 

8,450 

0.04 

05 

84 

7.8  2 

7.8  2 

N 

Striped  dolphin 

WNA 

44,500 

0.04 

0.5 

445 

7.3 

7.3 

N 

Spinner 
dolphin 

WNA 

N/A 

N/A 

N/A 

N/A 

031 

0.31 

N 

Bottlenose 
dolphin 

WNA, 
offshore 

24,897 ' 

0.04 

0.5 

249 

5.3 

5.3 

N 

Bottlenose 
dolphin 

WNA,  coastal 

2,482 

0.04 

0.5 

25 

46 

46 

Y 

Dwarf  sperm 
whale 

WNA 

373* 

0.04 

0.5 

3.7 

0.25 

0.25 

N 

Pygmy  sperm 
whale 

WNA 

373* 

0.04 

0.5 

3.7 

0.25 

0.25 

N 

Killer  whale 

WNA 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

N 

Pygmy  killer 
whale 

WNA 

6 

0.04 

0.5 

0.1 

0.00 

0.00 

N 

Northern 

bottlenose 

whale 

WNA 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

N 

Cuvier's 
beaked  whale 

WNA 

2,419' 

0.04 

0.5 

24 

94 
0 

9:*' 

0 

Y 

Mesoplodon 
beaked  whale 

WNA 

2,419' 

0.04 

0.5 

24 

9:* 

0 

9** 
0 

Y 

Pilot  whale, 
long-fmned 

WNA 

11,343' 

0.04 

0.48 

108 

446* 
24S 

245* 

Y 

Pilot  whale, 
short-finned 

WNA 

11343' 

0.04 

0.48 

Hi 
108 

44«' 
245 

4*? 
245* 

Y 

Sperm  whale 

North 
Atlantic 

3,505 

0.04 

0.1 

7.0 

0.00 

0.00 

Y 

10 
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Table  2   -  cont. 


species 

Stock  Area 

N(min) 

R(niax) 

F(r) 

PBR 

Total  Annual 
Mortality 

Annual 
Fishing  Mortality 

StnMcgic 
Status 

North  Atlantic 
right  whale 

WNA 

291 

0 

0.1 

0.0 

+t4 
2.2' 

1.0' 

Y 

Humpback 
whale 

WNA  Gulf  of 
Maine 

4«;»49 
568 

0.065 

0.1 

1.8 

3t* 
4.2'" 

2r? 

3.2- 

Y 

Fin  whale 

WNA 

2,362 

0.04 

0.1 

4.7 

1.8" 

0.6" 

Y 

Sci  whale 

Nova  Scotia 

N/A 

0.04 

0.1 

N/A 

0.00 

0.00 

Y 

Minke  whale 

Canadian  east 
coast 

3,515 

0.04 

0.5 

35 

2.4" 

2.2" 

N 

Blue  whale 

WNA 

308 

0.04 

0.1 

0.6 

0.00 

0.00 

Y 

Bottlenose 
dolphin 

Gulf  of 
Mexico  bay, 
sound,  and 
estuarine 

3,933 

0.04 

0.5 

39 

N/A 

N/A 

Y 

Dwarf  sperm 
whale 

Northern  Gulf 
of  Mexico 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

N 

Pygmy  sperm 
whale 

Northern  Gulf 
of  Mexico 

N/A 

0.04 

N/A 

N/A 

0.00 

0.00 

N 

WNA  =  Western  North  Atlantic. 

1  Tatel  womliQ'  inelu<tes  57  hafbof  pefpoiaes  from  the  CawadiaH  sink  gillnet  and  herring  weir  fishencs.  The  total  annual  estimated  average 
human-caused  mortality  is  382  harbor  porpoises  per  year.  This  is  derived  from  four  components:  323  harbor  porpoise  per  year  {CV=0.25) 
from  USA  fisheries  using  observer  data,  39  per  year  (unknown  CV)  from  Canadian  fisheries  using  observer  data,  19  per  year  fium  USA 
unknown  fisheries  using  strandings  data,  and  I  per  year  from  unknown  human-caused  mortality  (a  mutilated  stranded  harbor  porpoise) 

2.  Mortality  dau  are  not  separated  by  species;  therefore,  species-specific  estimates  are  not  available.  The  mortality  estimate  represents  both 
Atlantic  and  Pantropical  spotted  dolphins. 

3.  Estimates  may  include  sightings  of  the  coastal  form. 

4.  This  estimate  may  include  both  the  dwarf  and  pygmy  sperm  whales.  _. 

5.  This  estimate  includes  Cuvier's  beaked  whales  and  undifferentiated  Mesoplodon  spp.  beaked  v^ales. 

6.  This  is  the  average  mortality  of  undifferentiated  beaked  whales  (Mesoplodon  spp.)  baseri  9H  5  years  ef  absefvcf  data.  This  awiual  mwtalily 
rate  includes  an  unknown  wmibef  gf  Cuvier's  beaked  whales. 

7.  This  estimate  may  include  both  long-fmned  and  short-finned  pilot  whales. 

8.  Mortality  dau  are  not  separated  by  species;  therefore,  species-specific  estimates  are  not  available.  This  mortality  estimate  represents  both 
long-fmned  and  short-finned  pilot  whales.  Total  annual  mortality  includes  Nova  Scotia  9594-96  average  of  98  long-finned  pilot  whales. 

9  This  is  the  average  martality  of  right  whales  based  on  S  yeara  of  abserver  data  (0.0)  and  additional  fishen'  impact  reeards  ( 0.6).  The  total 
estimated  human-caused  mortality  and  serious  injury  to  tig^t  whales  is  estimated  at  2.2  per  year  (USA  waters,  1 .4;  Canadian  waters,  0.8 ). 
This  is  derived  from  two  components:  I )  non-observed  fishery  entanglement  records  at  1 .0  per  year  (USA  waters,  0.6 ;  Canadian  waters,  0.4 ), 
and  2)  ship  strike  records  at  1 .2  per  year  (USA  waters,  0  8  ;  Canadian  waters,  0.4). 

10.  This  is  the  average  wpttality  of  hmwpbaefc  whales  based  on  5  years  of  observer  data  (0  25)  and  additional  fishery  impact  reewds  (2.4).  The 
total  estimated  human-caused  mortality  and  serious  injury  to  the  Gulf  of  Maine  humpback  whale  stock  is  estimated  as  4.2  per  year  (USA 
waters,  3.8;  Canadian  waters,  0.4).  This  average  is  derived  from  two  components:  1)  incidental  fishery  interaction  records  3.2  (USA  waters, 
2.8;  Canadian  waten,  0.4);  and  2)  records  of  vessel  collisions ,  10  (USA  waters,  1.0,  Canadian  waters,  0). 

1 1.  This  is  based  on  a  review  of  NMFS  anecdotal  records  from  19945-19989,  that  yielded  an  average  ofO:«1.8  human  caused  mortality  "0:61.2 
ship  strikes  (all  US  waters),  0:20.6  fishery  interactions  (0.4  US  waters,  0.2  Canadian  waters). 

12.  During  1995  to  1998,  the  USA  total  annual  estimated  average  human-caused  mortality  is  2.4M  minke  whales  per  year.  This  is  derived 
from  three  components:  044  minke  whales  per  year  (CV-0.0)  from  USA  observed-fisheries  using  observer  data,  2.24^6  minke  whales  per  year 
from  USA  fisheries  using  strandings  and  entanglement  data,  and  0.2^  minke  whales  per  year  from  ship  strikes. 
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Table  3 — Sununary  table  of  Pacific  marine  mammal  stocks.  Changes 
to  the  estimates  of  abundance,  human-caused  mortality,  and  other 
items  are  indicated 


Species 

Stock  Area 

N(min) 

R(max) 

F(r) 

PBR 

Total  Annual 

Mortality  + 

Serious  Injury 

Annual 

Fish.  Mortality  -•- 

Serious  Injury 

Strttegic 
Status 

California  sea 
lion 

US. 

109,854 

0.12 

1.0 

6.591 

1.352 

1,208 

N 

Harbor  Seal 

CA 

27,962 

0.12 

1.0 

1,678 

t39 
»714 

1^ 
666 

N 

Harbor  Seal 

OR/ 
WA  Coast 

24,705 

0.12 

1.0 

1,482 

i\i 

>16 

N 

Harbor  Seal 

WA  Inland 
Waters 

15.174 

0.12 

1.0 

910 

>43 

>38 

N 

Northern 
Elephant  Seal 

CA  breeding 

51.625 

0.083 

1.0 

2,142 

»33 

>33 

N 

Guadaliipe  Fur 
Seal 

Mexico  to  CA 

3,02« 

0.137 

0.5 

104 

0.0 

0.0 

Y 

Seal 

San  Miguel 
Island 

2336 

0.086 

1.0 

100 

0.0 

0.0 

N 

Monk  seal 

Hawaii 

1,436 

0.07 

0.1 

5.0 

n/a 

n/a 

Y 

Harbor 
porpoise 

Central  CA 

4;VH 

5,563 

0.04 

0.50 

42 
56 

6» 
80 

80 

Y 

Harbor 
porpoise 

Northern  CA 

11,054 

0.04 

1.0 

221 

>0.2 

i02 

N 

Harbor 
porpoise 

OR/WA 
Coast 

32,769 

0.04 

0.5 

328 

12 

12 

N 

Hvbor 
porpoise 

WA  Inland 
Waters 

2.545 

0.04 

0.4 

20 

15 

15 

N 

Dall's  Porpoise 

CAA)R/WA 

81,866 

0.04 

0.45 

737 

12 

12 

N 

Pacific  White- 
sided  Dolphin 

CA/ORAVA 

17,475 

0.04 

0.45 

157 

»6.8 

>6.8 

N 

Risso's 
Dolphin 

CA/ORAVA 

13,079 

0.04 

0.4 

105 

5.5 

5.5 

N 

Bottlenose 
Dolphin 

CA  coastal 

4«4 
186 

0.04 

0.5 

1.9 

0 

0 

N 

Bottlenose 
Dolphin 

CA/ORAVA 
OfEshore 

850 

0.04 

0.5 

8.5 

0 

0 

N 

Striped 
Dolphin 

CA/OR/WA 

17,995 

0.04 

0.5 

180 

0 

0 

N 

Common 

dolphin, 

short-beaked 

CA>«RAVA 

318,795 

0.04 

0.5 

3,188 

79 

79 

N 

Common 

dolphin, 

long-beaked 

CA 

27,739 

0.04 

0.45 

250 

14 

14 

N 
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Species 

Stock  Area 

N(min) 

R(max) 

F(r) 

PBR 

Total /Annual 

Mortality* 

Serious  Injury 

Annual 

Fish.  Mortality  + 

Serious  Injury 

Strategic 
Status 

Northern  right- 
whale  dolphin 

CA/ORAVA 

10,060 

0.04 

0.48 

97 

IS 

IS 

N 

Killer  whale 

Eastern  North 

Pacific 

Transient 

376 

0.04 

0.45 

3.4 

2.6 

2.4 

N 

Killer  whale 

Eastern  North 

Pacific 

Ofbhore 

209 

0.04 

0.5 

2.1 

0 

0 

N 

Killer  whale 

Eastern  North 
Pacific 
Southern 
Resident 

•4 
82 

0.04 

0.5 

0.8 

0 

0 

N 

Shoft-finned 
pilot  whale 

CA/OR/WA 

717 

0.04 

0.4 

5.7 

3.0 

3.0 

N 

Baird's  Bedced 
Whale 

CA/OR/WA 

313 

0.04 

0.5 

2.0 

0 

0 

N 

Mesoplodont 
Beaked  Whales 

CA/OR/WA 

2.734 

0.04 

0.5 

27 

0 

0 

N 

Cuvier's 
Beaked  Whale 

CAJOUV/A 

4309 

0.04 

0.5 

43 

0 

0 

N 

Pygmy  Sperm 
Whale 

CAA)RAVA 

2,837 

0.04 

0.5 

28 

0 

0 

N 

Sperm  whale 

CA/OR/WA 

99» 

1,026 

0.04 

0.1 

2.1 

2.5 

2.5 

Y 

Humpback 
whale 

Eastern  North 
Pacific 

«6f 
944 

0.04 

0.1 

4t? 
1.9 

1.4 

\2 

Y 

Blue  whale 

Eastern  North 
Pacific 

1.716 

0.04 

0.1 

1.7 

0.0 

0 

Y 

Fin  whale 

CAA)RAVA 

•h044 
1.581 

0.04 

0.1 

24 
3.2 

0.4 

0 

Y 

Bryde's  whale 

CAJORmA 

11,163 

0.04 

0.5 

n/a 

0 

0 

N 

Sei  whale 

CAA)RAVA 

n/a 

0.04 

0.1 

n/a 

0 

0 

Y 

Minke  whale 

CA/OR/WA 

440 

0.04 

0.45 

4.0 

0 

0 

N 

Rough- 
Toothed 
Dolphin 

Hawaii 

76 

0.04 

0.5 

0.1 

n/t 

n/a 

N 

Risso's 
Dolphin 

Hawaii 

n/a 

0.04 

0.5 

n/a 

n/a 

n/a 

N 

Bottlenose 
Dolphin 

Hawaii 

479 

0.04 

0.5 

4.8 

n/a 

n/a 

N 

V 
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Table   3   -   cont 


Species 

Stock  Area 

N(min) 

R(max) 

F(r) 

PER 

Total  Annual 

Mortality  + 

Serious  Injury 

Annual 

Fish.  Mortality  -*- 

Serious  Injury 

Strategic 
Status 

PantFopical 

.spotted 

dolphin 

Hawaii 

2,040 

0.04 

0.5 

20 

n/a 

n/a 

N 

Spinner 
dolphin 

Hawaii 

2,355 

0.04 

0.5 

24 

n/a 

n/a 

N 

Striped 
dolphin 

Hawaii 

52 

0.04 

0.5 

0.5 

n/a 

n/a 

N 

Melon-headed 
whale 

Hawaii 

81 

0.04 

0.5 

0.8 

n/a 

n/a 

N 

Pygmy  killer 
whale 

Hawaii 

n/a 

0.04 

0.5 

n/a 

n/a 

n/a 

N 

False  killer 
whale 

Hawaii 

83 

0.04 

0.5 

0.8 

9.0 

9.0 

Y 

Killer  whale 

Hawaii 

n/a 

0.04 

0.5 

n/a 

n/a 

n/a 

N 

Pilot  whale, 
short-flnned 

Hawaii 

1,313 

0.04 

0.5 

13 

n/a 

n/a 

N 

Blainville's 
beaked  whale 

Hawaii 

43 

0.04 

0.5 

0.4 

n/a 

n/a 

N 

Cuvier's 
beaked  whale 

Hawaii 

29 

0.04 

0.5 

0.3 

n/a 

n/a 

N 

Pygmy  sperm 
whale 

Hawaii 

n/a 

0.04 

0.5 

n/a 

n/a 

n/a 

N 

Dwarf  sperm 
whale 

Hawaii 

n/a 

0.04 

0.5 

n/a 

n/a 

n/a 

N 

Hawaii 

43 

0.04 

0.1 

0.4 

n/a 

n/a 

Y 

Blue  whale 

Hawaii 

n/a 

0.04 

0.1 

n/a 

n/a 

n/a 

Y 

Fin  whale 

Hawaii 

n/a 

0.04 

0.1 

n/a 

n/a 

n/a 

Y 

Bryde's  whale 

Hawaii 

n/a 

0.04 

0.5 

n/a 

n/a 

n/a 

N 

N/A  =  not  available,  CA  =  California;  OR  =  Oregon;  WA  =  Washington. 

Dated:  May  31,2001. 
Wanda  L.  Cain, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-14406  Filed  6-6-01;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Infonnatlon  Collection 
ActlvMas  Under  0MB  Review 

AGENCY:  Ck)inmodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  [if  any). 
DATES:  Comments  must  be  submitted  on 
or  before  July  9,  2001. 
FOR  FURTHER  INFORMA-nON  OR  A  COPY 
CONTACT:  Linda  J.  Mauldin  at  (202)  418- 
5120;  FAX:  (202)  418-5524;  email: 
mcdItoJmaulclin@cftc.gov 
lmauldin9citc.gov  and  refer  to  OMB 
Control  No.  3038-0025. 
SUPPLEMENTARY  INFORMAHON: 

Title:  Practice  by  Former  Members 
and  Employees  of  the  Commission 
(OMB  Control  No.  3038-0025).  This  is 
a  request  for  extension  of  a  currently 
approved  information  collection. 

Abstract;  Commission  Rule  140.735-6 
governs  the  practice  before  the 
Commission  of  former  members  and 
employees  of  the  Commission  and  is 
intended  to  ensure  that  the  Commission 
is  aware  of  any  existing  conflict  of 
interest.  The  rule  generally  requires 
fbnner  members  and  employees  who  are 
employed  or  retained  to  represent  any 
person  before  the  Commission  within 
•  two  years  of  the  termination  of  their 
CFTC  employment  te  file  a  brief  written 
statement  with  the  Commission's  Office 
of  General  Counsel.  The  proposed  rule 
was  promulgated  pursuant  to  the 
Commission's  rulemaking  authority 
contained  in  section  8a(5)  of  the 
Commodity  Exchange  Act,  7  U.S.C. 
12a(5)  (1994),  as  amended. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  QMS 
control  number.  The  OMB  control 
niunbers  for  the  CFTC's  regulations 
were  published  on  December  30, 1981. 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  May  16,  2001  (66  FR 
27079). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 


average  .10  hours  per  response  to  file 
the  brief  written  statement.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  3. 

Estimated  number  of  responses:  1. 

Estimated  total  annual  burden  on 
respondents:  4.5  hours. 

Frequency  of  collection:  On  occasion. 

Send  conunents  regarding  the  btuden 
estimated  or  any  other  aspect  of  the 
information  collection,  intruding 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0025  in  any 
correspondence. 

Linda  J.  Mauldin,  Office  of  General 
Counsel,  U.S.  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington.  DC  20581  and  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  CFTC,  725 
17th  Street,  Washington,  DC  20503. 

Dated:  June  4,  2001. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  01-14389  Filed  6-6-01;  8:45  amj 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Issuance  of  Policy  Statement 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Final  policy  statement. 

SUMMARY:  Section  15(b)  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2064(b), 
requires  manufacturers,  distributors, 
and  retailers  of  consumer  products  to 
report  potential  product  hazards  to  the 
Commission.  After  receiving  public 
comments,  the  Commission  issues  a 
final  policy  statement  that  information 
concerning  products  manufactured  or 
sold  outside  of  the  United  States  that 
may  be  relevant  to  evaluating  defects 
and  hazards  associated  with  products 
distributed  within  the  United  States 
should  be  evaluated  and  may  be 
reportable  imder  section  15(b). 

DATES:  This  policy  becomes  effective 
June  7,  2001. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Schoem,  Director.  Division  of 
Recalls  and  Compliance,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  telephone— 
(301)  504-0608,  ext.  1365,  fax.— (301) 
504-0359,  E-mail  address— 
mschoemOcpsc.gov. 

SUPPLEMENTARY  iltfORMATION: 

Background 

Section  15(b)  of  the  Constuner 
Product  Safety  Act  (CPSA).  15  U.S.C. 
2064(b)  requires  manufecturers, 
distributors,  and  retailers  of  constuner 
products  to  report  potential  product 
hazards  to  the  Commission.  In  1978,  the 
Commission  published  an  interpretative 
rule,  16  CFR  1115,  that  clarified  the 
Commission's  tmderstanding  of  this 
requirement  and  that  estabUshed 
poUcies  and  pr(x»dtu«8  for  filing  such 
reports  and  proffering  remedial  actions 
to  the  Commission.  That  rule  talks 
generally  about  the  types  of  information 
a  firm  shotdd  evaluate  in  considering 
whether  to  report,  but  does  not 
specifically  address  information  about 
experience  with  products  manufacttired 
or  sold  outside  of  the  United  States. 
Neither  the  statute,  nor  the  rule  itself, 
excludes  such  information  from  being 
evaluated  or  reported  imder  section 
15(b). 

Over  the  past  several  years,  the 
Commission  has  received  section  15(b) 
reports  that  have  iniJuded  infonnatlon 
on  experience  with  products  abroad. 
When  appropriate,  the  agency  has 
initiated  recalls  based  in  whole  or  in 
part  on  that  experience.  In  addition,  the 
Bridgestone/Firestone  tire  recall  of  2000 
focused  public  attention  on  the  possible 
relevance  of  information  generated 
abroad  to  safety  issues  in  the  United 
States.  Accordingly,  to  assure  that  firms 
who  obtain  information  generated 
abroad  are  aware  that  they  should 
consider  such  information  in  deciding 
whether  there  is  a  need  to  report  imder 
section  15(b),  the  staff  recommended 
that  the  Conunission  issue  a  policy 
statement.  On  January  3,  2001  (66  FR 
351),  the  Conunission  solicited 
comments  on  a  proposed  policy 
statement  stating  the  Commission's 
position  that  information  concerning 
products  sold  outside  of  the  United 
States  that  may  be  relevant  to  defects 
and  hazards  associated  with  products 
distributed  within  the  United  States 
should  be  evaluated  and  may  be 
reportable  imder  section  15(b). 

Discussion 

The  Commission  received  seven 
comments  in  response  to  the  proposed 
statement.  Two  supported  the  policy 
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statement.  One  of  these  commentors 
recommended  that  the  Commission 
codify  the  policy  as  a  substantive  rule 
with  specific  provisions  to  prevent  firms 
from  circumventing  the  reporting 
obligation.  A  total  of  five  commentors 
opposed  issuing  the  statement  as 
drafted.  Two  of  these  joined  with  the 
CPSC  Coalition  of  the  National 
Association  of  Manufacturers  ("NAM") 
in  requesting  that  the  Commission 
withdraw  the  poficy  statement.  They 
also  requested  that,  concurrent  with  the 
withdrawal,  the  Commission  issue  a 
clarification  that  no  new  obligations  or 
modifications  to  existing  rules  are 
established,  or,  in  the  alternative,  that 
the  Conunission  engage  in  a  public 
dialogue  to  review  the  issues  and 
objectives  raised  by  the  poUcy 
statement.  One  commentor  supported 
withdrawing  the  statement  because  it 
contended  that  the  Commission  had  not 
demonstrated  the  need  for  it.  The  last 
supported  the  underlying  rationale  for 
the  policy,  but  proposed  limiting  the 
policy  to  requiring  the  reporting  of 
foreign  product  saifety  issues  only  when 
reporting  would  be  required  under  the 
Consumer  Product  Safety  Act.  A 
summary  of  the  comments  and  our 
responses  appear  below. 

a.  Interpretative  Rule 

In  its  1978  Federal  Register  notice, 
the  Conunission  specifically  addressed 
whether  the  reporting  regulations 
should  be  substantive  or  interpretative. 
The  significance  of  this  distinction  is 
that,  once  a  substantive  rule  goes  into 
effect,  it  has  the  force  and  effect  of  law, 
and  its  provisions  cannot  be  challenged 
in  a  subsequent  proceeding,  for 
example,  an  action  to  assess  civil 
penalties.  An  interpretative  rule,  on  the 
other  hand,  simply  offers  guidance  as  to 
what  the  Commission  believes  the  law 
means  or  requires.  A  firm  that  disagrees 
with  one  or  more  of  the  provisions  of  an 
interpretative  rule  can,  in  an 
enforcement  proceeding,  challenge  the 
reasonableness  of  the  Commission's 
interpretation(s),  and  can  prevail  in  the 
proceeding  if  its  contention  is  upheld. 
In  1978,  after  seeking  public  comment, 
the  Conunission  elected  to  publish  the 
reporting  rule  as  an  interpretative  rule. 

NAM  contends  that,  in  issuing  the 
proposed  policy  statement,  the 
Commission  is,  in  effect,  promulgating  a 
substantive  rule,  and  has  failed  to 
comply  with  the  formal  rulemaking 
procediues  of  the  Administrative 
Procedure  Act ,  5  U.S.C.  553.  Thus, 
NAM  claims  that  the  policy  would  be 
invalid,  if  issued. 

The  Commission  issued  the  policy 
statement  because  it  considered  it  only 
fair  that  firms  who  might  be  unfamiliar 


with  the  reporting  requirements  be  put 
on  notice  of  the  agency's  view  that 
information  concerning  foreign 
experience  relevant  to  a  product  in  the 
U.S.  should  be  evaluated  and  maybe 
reportable  if  it  otherwise  meets  the 
criteria  of  section  15(b)  and  16  CFR 
1115.  As  the  policy  statement  expressly 
acknowledges,  this  is  a  straight-forward 
interpretation  of  the  requirements  of 
section  15(b),  and  is  consistent  with  the 
interpretative  reporting  regulation 
which,  on  its  face,  does  not  limit 
reporting  to  information  derived  solely 
from  experience  with  products  sold  in 
the  United  States.  Given  the  history  of 
the  interpretative  regulation  and  the 
express  acknowledgment  in  the  policy 
statement  that  it  too  is  interpretative, 
the  NAM'S  attempt  to  characterize  the 
statement  as  a  substantive  rule  is 
misplaced. 

b.  Specificity  of  the  Policy  Statement 

NAM  posed  a  number  of  hypothetical 
questions  that  it  claims  the  policy 
statement  should,  but  does  not  address. 
In  doing  so,  it  treats  the  reporting  rule 
as  a  substantive  rule  that  firms  must 
follow,  even  though  it  acknowledges  in 
a  footnote  that  the  rule  is  interpretative. 
The  short  response  to  the  NAM  queries 
is,  of  coiu-se,  that,  as  an  interpretative 
rule,  the  reporting  rule  imposes  no 
binding  obligation  on  any  firm. 
Moreover,  the  concerns  that  NAM 
raises — for  example,  whether  a  firm  is 
responsible  for  reporting  if  an  employee 
has  knowledge  of  a  reportable  problem, 
and  Ihe  extent  to  which  a  firm  must 
investigate  incidents — are  not  unique  to 
multi-national  business  operations. 
They  have  equal  applicability  to 
domestic  operations.  In  fact,  many  of 
those  concerns  are  substantially  the 
same  as  those  that  commentors  on  the 
proposed  interpretative  rule  on 
reporting  raised  in  1977,  and  that  the 
Commission  addressed  in  the  preamble 
to  and  text  of  the  final  rule  in  1978.  43 
FR  34988.  Thus,  for  example,  section  J 
of  the  preamble  discusses  imputing 
knowledge  of  safety-related  information 
to  a  firm  only  when  an  employee 
capable  of  appreciating  the  significance 
of  the  information  receives  it.  Section  L 
points  out  the  Commission's  views  on 
the  need  for  firms  to  exercise  reasonable 
diligence  in  investigating  possible 
product  defects.  It  further  notes  that  the 
Commission  will  take  into  account  the 
reasonableness  of  a  firm's  behavior  in 
the  circumstances  when  it  considers  the 
firm's  compliance  with  the  reporting 
regulations.  Section  1115.14  of  the  rule 
and  section  J  of  the  preamble 
acknowledge  that  the  time  fi^mes 
recommended  for  investigation  of 
possible  defects  and  the  imputation  of 


knowledge  have  flexibility,  depending 
on  the  circumstances  of  a  particular 
case. 

While  there  may  be  a  difference  in 
degree  in  what  it  is  reasonable  to  expect 
from  reporting  firms  with  respect  to  the 
content  of  and  time  for  collecting 
foreign,  as  opposed  to  domestic, 
information,  the  Commission  believes 
that  the  basic  principles  and  procedures 
embodied  in  the  1978  rule  and 
discussed  in  the  preamble  have  always 
been  and  continue  to  be  applicable  to 
both  domestic  and  multi-national 
business  operations.  Those  principles 
and  procedures  have  withstood  almost  a 
quarter  of  a  century  of  experience — 
experience  that  has  often  involved  firms 
obtaining  and  analyzing  information 
from  foreign  sources,  especially  in  cases 
involving  products  imported  into  the 
U.S.  Moreover,  over  that  period,  the 
Commission  has  consistently  recognized 
that  what  information  it  is  reasonable  to 
expect  a  firm  to  provide  in  a  specific 
case  depends  on  a  number  of  factors. 
These  include  the  size  of  the  firm,  the 
nat\u«  of  its  business,  the  method  in 
which  it  conducts  its  operations,  the  age 
of  the  product  involved,  and  the 
availability  of  relevant  information.  The 
location  &t>m  which  such  information 
may  be  obtained  and  the  difficulty  in 
obtaining  that  information  are  simply 
additional  factors  to  take  into  account. 

The  Commission  notes  that  the 
process  of  business  globalization  and 
improvements  in  communication  have 
substantially  reduced  the  impediments 
to  obtaining  information  frt)m  abroad 
that  might  have  existed  twenty  years 
ago.  Firms  frequently  communicate  in 
seconds  via  the  computer,  telephone, 
and  fax  machine  with  their  overseas 
customers,  suppliers,  and  corporate 
relatives.  Thus,  the  Commission  sees  no 
sound  justification  for  accepting  NAM's 
implicit  premise  that  obtaining  foreign 
information  is  so  much  more  difficult 
than  obtaining  the  same  types  of 
information  generated  domestically  that 
different  policies  and  procedures  should 
apply.  In  fact,  the  Commission's 
experience  demonstrates  otherwise  in 
that  firms  that  have  reported  foreign 
information  to  the  Commission,  either 
on  their  own  initiative  or  upon  request 
of  the  staff,  have  been  able  to  obtain  the 
necessary  information  in  a  timely 
maimer.  Accordingly,  for  the  reasons 
discussed  above,  the  Commission  does 
not  believe  that  the  concerns  NAM  has 
expressed  warrant  withdrawing  or 
revising  the  policy  statement. 

a.  Need  for  the  Policy  Statement 

The  Consumer  Specialty  Products 
Association  (CSPA)  suggested  that  the 
policy  places  an  undue  biuden  on 
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companies  to  implement  monitoring 
programs  abroad,  comparable  to  those  in 
the  United  States.  The  Association 
therefore  took  the  position  that  the 
Commission  must  demonstrate  the  need 
for  such  a  policy  before  establishing  it. 

Section  15(b)  contemplates  that 
manufacturers,  distributors  and  retailers 
must  consider  all  information  relevant 
to  the  determination  of  whether  a 
specific  product  contains  a  defect  which 
could  create  a  substantial  product 
hazard  or  an  unreasonable  risk  of 
serious  injury  or  death.  As  the  policy 
statement  points  out,  neither  the  law 
nor  the  interpretative  regulation 
excludes  information  from  evaluation 
because  of  its  geographic  source. 
Accordingly,  to  the  extent  that  CSPA 
implies  that  the  statement  imposes  a 
burden  on  firms  that  did  not  previously 
exist,  it  is  mistaken. 

As  an  example  of  the  need  for  the 
policy,  the  Commission  recently 
accepted  a  substantial  penalty  to  settle 
allegations  that  a  company  failed  to 
report  information  relating  to  a  defective 
water  distiller  in  a  timely  manner.  That 
information  included  analyses  of 
incidents  of  product  failure  in  Asia 
which  the  firm  had  learned  about 
substantially  before  it  finally  reported  to 
the  Commission.  Had  the  firm  reported 
that  information  to  the  Commission  in 
a  timely  manner,  it  could  have 
expedited  the  subsequent  recall,  thus 
protecting  consumers  from  the  risk  of 
fire  at  a  much  earlier  date.  Fires  that 
later  occurred  in  the  U.S.  could  have 
been  prevented.  Examples  of  other  cases 
in  which  information  generated  abroad 
has  been  relevant  include  corrective 
actions  involving  oil-filled  radiators, 
stacking  toys,  strollers,  and  swimming 
vests,  and  civil  penalty  cases  involving 
children's  products,  burners  for  boilers, 
and  pacifiers.  Moreover,  in  terms  of 
need  for  the  policy  statement,  with  the 
volume  of  imported  products  entering 
the  United  States,  information  which  is 
only  available  abroad,  such  as  that 
related  to  product  design, 
manufacturing  changes,  and  quality 
assurance  is  essential  to  the  evaluation 
of  potential  defects.  The  statement  helps 
firms  that  may  be  unfamiliar  with  or 
unaware  of  this  aspect  of  reporting  to 
comply  with  their  obligations  under  the 
law. 

d.  Additional  Comments 

One  commenter  feared  that  the  policy 
statement  would  require  firms  to  report 
products  that  violate  safety  standards 
issued  by  other  countries,  even  if  those 
products  were  in  full  compliance  with 
U.S.  requirements.  The  commenter 
requested  that  the  Commission  adopt  a 
policy  that  would  require  the  reporting 


of  foreign  product  safety  issues  only 
when  reporting  would  otherwise  be 
required  under  section  15(b).  The 
Commission  believes  that  the 
commentor  may  have  misconstrued  the 
scope  of  the  policy  statement,  since  the 
conunentor's  suggested  alternative  is  in 
effect  what  the  policy  statement 
contemplates. 

Conclusion 

The  Commission  does  not  believe  that 
any  of  the  conunents  submitted  warrant 
withdrawing  or  revising  the  statement. 
Accordingly,  the  Commission  is  issuing 
the  policy  statement.  The  Commission 
has,  on  its  own  initiative,  made  one 
revision  to  the  statement  to  make  it  clear 
that  the  policy  applies  to  information 
concerning  products  manufactured 
outside  of  the  United  States,  as  well  as 
to  information  about  products 
distributed  abroad.  The  text  of  the 
policy  statement  is  as  follows: 

Guidance  Document  on  Reporting 
Information  Under  15  U.S.C.  2064(b) 
about  Potentially  Hazardous  Products 
Manufactured  or  Distributed  Outside 
the  United  States 

Section  15(b)  of  the  Consumer 
Product  Safety  Act  (CPSA),  15  U.S.C. 
2064(h),  imposes  specific  reporting 
obligations  on  manufactiirers,  importers, 
distributors  and  retailers  of  consumer 
products  distributed  in  commerce.  A 
firm  that  obtains  information  that 
reasonably  supports  the  conclusion  that 
such  a  product: 

•  Fails  to  comply  with  an  applicable 
consumer  product  safety  rule  or  with 
a  voluntary  consumer  product  safety 
standard  upon  which  the  Commission 
has  relied  under  section  9  of  the 
CPSA, 

•  Contains  a  defect  that  could  create  a 

.    substantial  product  hazard  as  defined 
in  section  15(a)(2)  of  the  CPSA,  15 
U.S.C.  §  2064(a)(2),  or 

•  Creates  an  unreasonable  risk  of 
serious  injury  or  death 

must  immediately  inform  the 
Commission  unless  the  firm  has  actual 
knowledge  that  the  Commission  has 
been  adequately  informed  of  the  failure 
to  comply,  defect,  or  risk. 

The  purpose  of  reporting  is  to  provide 
the  Conunission  with  the  information  it 
needs  to  determine  whether  remedial 
action  is  necessary  to  protect  the  public. 
To  accomplish  this  purpose,  section 
15(b)  contemplates  that  the  Commission 
receive,  at  the  earliest  time  possible,  all 
available  information  that  can  assist  it 
in  evaluating  potential  product  hazards. 
For  example,  in  deciding  whether  to 
report  a  potential  product  defect,  the 
law  does  not  limit  the  obligation  to 
report  to  those  cases  in  which  a  firm  has 


finally  determined  that  a  product  in  fact 
contains  a  defact  that  creates  a 
substantial  product  hazard  or  has 
pinpointed  the  exact  cause  of  such  a 
defect.  Rather,  a  firm  must  report  if  it 
obtains  information  which  reasonably 
supports  the  conclusion  that  a  product 
it  manufactures  and/or  distributes 
contains  a  defect  which  could  create 
such  a  hazard  or  that  the  product  creates 
an  unreasonable  risk  of  serious  injury  or 
death.  15  U.S.C.  2064(b)(2)  and  (3);  16 
CFR  1115.4  and  6.  Nothing  in  the 
reporting  requirements  of  the  CPSA  or 
the  Commission's  interpretive 
regulation  at  16  CFR  Part  1115  limits 
reporting  to  information  derived  solely 
from  experience  with  products  sold  in 
the  United  States.  The  Commission's 
interpretative  rule  eniunerates,  at  16 
CFR  1115.12(f),  examples  of  the 
different  types  of  information  that  a  firm 
should  consider  in  determining  whether 
to  report.  The  regulation  does  not 
exclude  information  from  evaluation 
because  of  its  geographic  sotut:e.  The 
Commission  interprets  the  statutory 
reporting  requirements  to  mean  that,  if 
a  firm  obtains  information  that  meets 
the  criteria  for  reporting  listed  above 
and  that  is  relevant  to  a  product  it  sells 
or  distributes  in  the  U.S.,  it  must  report 
that  information  to  the  CPSC,  no  matter 
where  the  information  came  from.  Such 
information  could  include  incidents  or 
experience  with  the  same  or  a 
substantially  similar  product,  or  a 
component  thereof,  sold  in  a  foreign 
country. 

Over  the  past  several  years,  the 
Commission  has  received  reports  under 
section  15(b)  that  have  included 
information  on  experience  with 
products  abroad,  and.  when 
appropriate,  has  initiated  recalls  based 
in  whole  or  in  part  on  that  experience. 
Thus,  a  number  of  companies  already 
view  the  statutory  language  as  the 
Commission  does.  However,  with  the 
expanding  global  market,  more  firms  are 
obtaining  this  type  of  information,  but 
many  may  be  unfamiliar  with  this 
aspect  of  reporting.  Therefore,  the 
Commission  issues  this  policy  statement 
to  assist  those  firms  in  complying  with 
the  requirements  of  section  15(b)  of  the 
Consumer  Product  Safety  Act. 

Dated:  lune  1.2001. 
Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 

Commission. 

|FR  Doc.  01-14299  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0037] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Presollcltatlon 
Notice  and  Response,  Standard  Form 
1417 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0037). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
OfBce  of  Mcuiagement  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Presolicitation  Notice  and 
Response,  Standard  Form  1417.  The 
clearance  oirrently  expires  on 
September  30.  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acciuate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
Augusts,  2001. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington.  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW.. 
Room  4035.  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division.  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

Presolicitation  notices  are  used  by  the 
Government  for  several  reasons,  one  of 
which  is  to  aid  prospective  contractors 
in  submitting  proposals  without  imdue 
expenditure  of  effort,  time,  and  money. 
The  Government  also  uses  the 
presolicitation  notices  to  control 
printing  and  mailing  costs.  The 
presolicitation  notice  response  is  used 
to  determine  the  number  of  solicitation 
dociunents  needed  and  to  assure  that 
interested  offerors  receive  the 
solicitation  documents.  The  responses 
are  placed  in  the  contract  file  and 
referred  to  when  solicitation  documents 
are  ready  for  mailing.  After  mailing,  the 
responses  remain  in  the  contract  file 
and  become  a  matter  of  record. 

B.  Annual  Reportiiig  Burden 

The  annual  reporting  burden  is 
estimated  as  follows: 
Respondents:  5,310. 
Responses  Per  Respondent:  8. 
Total  Responses:  42,480. 
Hours  Per  Response:  167. 
Total  Burden  Hours:  7.094. 

ObUining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  No.  9000-0037, 
Presolicitation  Notice  and  Response, 
Standard  Form  1417,  in  all 
correspondence. 

Dated:  lune  1,  2001. 
Gloria  Sochon, 

Acting  Director,  Acquisition  Policy  Division. 
(PR  Ooc.  01-14325  Filed  6-6-01;  8:45  am) 

■LLMG  COOe  W3S-34-P 


DEPARTMENT  OF  DEFENSE 

Department  Of  the  Navy 

Notice  of  Availability  of  Invention  for 
Ucanslng;  Government-Owned 
Invention 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

StiMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  5,705,087  entitled 
"Fuel  System  Icing  Inhibitor  and 
Deicing  Composition,"  Navy  Case  No. 
76,993. 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 


Naval  Research  Laboratory,  Code 
1008.2,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overtook  Avenue,  SW., 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230. 

(Authority:  35  U.S.C.  207.  37  CFR  Part  404). 

Dated:  May  29.  2001. 
J.L.  Roth, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
(PR  Doc.  01-14369  Filed  6-6-01;  8:45  am) 

HUJNG  COOE  381 0-FF-U 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  6, 
2001. 

SUPPI.EMENTARY  MFORMATKM:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
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public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  conmient  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  |une  1.  2001. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Student  Financial  Assistance 

I     Type  o//?evieiv;  Extension. 

I  Title:  Federal  Register  Notice  Inviting 
Applications  for  the  Participation  in  the 
Quality  Assurance  (QA)  Program. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
Federal  Government. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  400.  Burden  Hours: 
125. 

Abstract:  With  this  Notice,  the 
Secretary  invites  institutions  of  higher 
education  to  send  a  letter  of  application 
to  participate  in  the  Department  of 
Education's  Quality  Assurance  Program. 
This  Program  is  intended  to  allow  and 
encourage  participating  institutions  to 
develop  and  implement  their  own 
comprehensive  programs  to  verify 
student  financial  aid  application  data.  It 
also  encourages  alternative  management 
approaches  in  areas  of  institutional 
processing  and  disbursement  of  Title  IV 
funds,  and  entrance  and  exit  counseling. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his 
Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[PR  Doc.  01-14318  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  9. 
2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  June  1,  2001. 

John  Tressler, 

Leader,  Regulator\'  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Evaluation  of  Title  I 
Accountability  Systems  and  School 
Improvement  Efforts  (TASSIE). 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  5,140.  Burden 
Hours:  2,570. 

Abstract:  The  purpose  of  the 
Evaluation  of  Title  I  Accountability 
Systems  and  School  Improvement 
Efforts  is  to  examine  and  evaluate  Title 
I  accountability  systems  and  school 
improvement  efforts  in  a  nationally 
representative  sample  of  districts  and 
schools.  This  project  addresses  both  the 
implementation  and  effectiveness  of 
accountability  practices  in  2,200 
districts  and  740  schools.  The  TASSIE 
will  provide  data  on  the  extent  of 
alignment  between  Title  I  accountability 
systems  and  states'  and  districts'  own 
accoimtability  systems,  the  assistance 
and  incentives  provided  to  school 
identified  as  in  need  of  improvement, 
and  will  assess  the  impact  of  these 
policies  and  practices  on  schools, 
teachers,  and  students. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington.  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  0C10_lMG_lssues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Jacqueline 
Montague  at  (202)  708-5359  or  via  her 
internet  address 

Jackie.Montague@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  01-14317  Filed  6-6-01:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.033] 

Student  Rnancial  Assistance;  Federal 
Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  the  seven  percent  community 
service  expenditure  requirements  in  the 
Federal  Work-Study  (FWS)  Program. 

summary:  June  29,  2001  is  the  closing 
date  for  institutions  to  request  a  waiver 
of  the  community  service  expenditiue 
requirements  for  the  2001-2002  award 
year  (July  1,  2001  through  June  30, 
2002).  An  institution  is  required  to 
expend  at  least  seven  percent  of  its  total 
Federal  allocation  under  the  FWS 
program  to  compensate  students  in 
community  service  employment.  Also, 
in  meeting  the  seven  percent 
community  service  expenditure 
requirement,  one  or  more  of  the 
institution's  FWS  students  must  be 
employed  as  a  reading  tutor  for  children 
in  a  reading  tutoring  project  or 
performing  family  literacy  activities  in  a 
femuly  Uteracy  project.  The  FWS 
program  is  authorized  by  part  C  of  title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended  (HEA). 
DATES:  Closing  Date  for  Submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents.  To  request  a 
waiver,  an  institution  must  mail  its 
waiver  request  to  the  Department  by 
Jime  29,  2001  or  hand  deliver  its  waiver 
request  to  the  Department  by  5:00  p.m. 
eastern  time  on  June  29,  2001.  If  you 
choose  you  may  (ax  or  e-mail  your 
vvaiver  request  and  any  supporting 
information  or  documents  by  5:00  p.m. 
eastern  time  on  June  29,  2001.  You  must 
fax  the  waiver  request  to  Sandra 
Donelson  at  (202)  205-1919  or  (202) 
260-0522  or  e-mail  to  the  following 
address:  Sandra.DoneIson@ed.gov. 
ADDRESSES: 

Waiver  Requests  Delivered  by  Mail 

An  institution  must  address  a  waiver 
request  delivered  by  mail  to  Ms.  Sandra 
Donelson,  Student  Financial  Assistance, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Suite  600D. 
Portals  Building,  Washington,  DC 
20202-5453.  An  institution  must  show 
proof  of  mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark:  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  maiUng  acceptable  to 
the  Secretary  of  Education. 


If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  as  proof  of  mailing:  (1) 
A  private  metered  postmark  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  ah  institution 
should  check  with  its  local  post  office. 

The  Secretary  encourages  an 
institution  to  use  certified  or  at  least 
first-class  mail.  Institutions  that  submit 
waiver  requests  after  the  closing  date  of 
June  29,  2001  will  not  be  considered. ' 

Waiver  Request  Delivered  by  Hand 

If  an  institution  delivers  its  waiver 
request  by  hand,  it  must  deliver  the 
waiver  request  to  Ms.  Sandra  Donelson, 
Student  Financial  Assistance,  U.S. 
Department  of  Education,  Suite  600D, 
Portals  Building,  1250  Maryland 
Avenue,  SW.,  Washington,  DC.  The 
Secretary  accepts  hand-deUvered  waiver 
requests  between  8:00  a.m.  and  5:00 
p.m.  (Eastern  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Secretary  will  not  accept 
waiver  requests  that  are  delivered  by 
hand  after  5:00  p.m.  on  June  29,  2001. 

SUPPt^MENTARY  INFORMATION:  Under 
section  443(b)(2)(A)  of  the  HEA,  an 
institution  must  use  at  least  seven 
percent  of  the  total  amount  of  its  FWS 
Federal  allocation  granted  for  an  award 
year  to  compensate  students  employed 
in  community  service.  However,  we 
may  waive  this  requirement  if  it  is 
determined  that  enforcing  it  would 
cause  hardship  for  students  at  the 
institution. 

An  appropriate  institutional  official 
must  sign  the  waiver  request  and 
include,  above  the  signature,  the 
following  statement:  "I  certify  that  the 
information  I  provided  in  this  waiver 
request  is  true  and  acciuate  to  the  best 
of  my  knowledge.  I  understand  that  the 
information  is  subject  to  audit  and 
program  review  by  the  Department  of 
Education." 

To  receive  a  waiver,  you  must 
demonstrate  that  complying  with  the 
seven  percent  requirements  would 
cause  hardship  for  students  at  your 
institution.  To  allow  flexibility  to 
consider  factors  that  may  be  valid 
reasons  for  a  waiver,  we  do  not  specify 
the  particular  circumstances  that  would 
support  granting  a  waiver.  However,  we 
do  not  foresee  many  instances  in  which 
a  waiver  will  be  gremted.  The  fact  that 
it  may  be  difficult  for  you  to  comply 
with  this  provision  of  the  HEA  is  not  a 
basis  for  granting  a  waiver. 


Applicable  Regulations 

The  following  regulations  apply  to  the 
FWS  program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Work-Study  Programs,  34 
CFR  part  675. 

(4)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(5)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(6)  Government  Debarment  and 
Suspension  (Nonprocurement)  and 
Government  Requirements  for  Drug-Free 
Workplace  (Grants),  34  CFR  part  85. 

(7)  Drug  and  Alcohol  Abuse 
Prevention,  34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Donelson,  Student  Financial 
Assistance,  U.S.  Department,  400 
Maryland  Avenue,  SW.,  Suite  600D, 
Portals  Building,  Washington,  DC. 
Telephone  (202)  708-9751.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  by 
contacting  the  Alternate  Format  Center 
at  (202)  260-9895  between  8:30  a.m. 
and  4:30  p.m..  Eastern  time,  Monday 
through  Friday. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printmg  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  ofncial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  42  U.S.C.  2753. 
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Dated:  May  31,2001. 

Greg  Woods, 

Chief  Operating  Officer,  Student  Financial 
Assistance. 

[PR  Doc.  01-14383  Filed  6-6-01;  8:45  am] 

BHJJNO  CODE  4000-01-U 

DEPARTMENT  OF  EDUCATION 
[CFOA  NO.:  84.033] 

Student  Financial  Assistance;  Federal 
Work-Study  Programs 

agency:  Department  of  Education. 
ACTKM:  Notice  of  the  closing  date  for 
filing  the  "Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program." 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  eligible  institution  to 
apply  for  participation  in  the  Work- 
Colleges  Program  and  to  apply  for 
funding  under  that  program  for  the 
2001-2002  award  year  Quly  1.  2001 
through  June  30,  2002)  by  submitting  to 
the  Secretary  an  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work-Colleges 
Program." 

The  Work-Colleges  Program  along 
with  the  Federal  Work-Study  Program 
and  the  Job  Location  and  Development 
Program  are  known  collectively  as  the 
Federal  Work-Study  programs.  The 
Work-Colleges  Program  is  authorized  by 
part  C  of  title  FV  of  the  Higher  Education 
Act  of  1965,  as  amended  (liEA). 
DATES:  To  participate  in  the  Work- 
Colleges  Program  and  to  apply  for  fimds 
for  that  program  for  the  2001-2002 
award  year,  an  eligible  institution  must 
mail  or  hand-deliver  its  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work-Colleges 
Program"  to  the  Department  on  or 
before  June  18,  2001. 

Note:  The  Department  will  not  accept  the 
form  by  facsimile  transmission.  The  form 
must  be  submitted  to  the  Division  of 
Campus-Based  Operations  in  the  Schools 
Channel  at  one  of  the  addresses  indicated  in 
this  notice. 

ADDRESSES: 

Applications  and  Agreements  Delivered 
by  Mail 

An  "Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program"  delivered  by 
mail  must  be  addressed  to  Mr.  Richard 
Coppage,  Division  of  Campus-Based 
Operations,  Schools  Channel,  Work- 
Colleges  Program,  U.S.  Department  of 
Education,  Portals  Building,  Suite  600D, 
400  Maryland  Ave,  SW.,  Washington, 


DC  20202-4331.  An  applicant  must 
show  proof  of  mailing  consisting  of  one 
of  the  following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  Service;  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  conunercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education.  An 
institution  is  encouraged  to  use  certified 
or  at  least  first  class  mail. 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

If  an  "Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program"  is  sent  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing:  (1)  a  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

Institutions  that  submit  an 
"Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program"  after  the 
closing  date  of  June  18,  2001,  will  not 
be  considered  for  participation  or 
funding  imder  the  Work-Colleges 
Program  for  award  year  2001-2002. 

Applications  and  Agreements  Delivered 
by  Hand 

If  an  institution  delivers  its 
"Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program"  by  hand,  it 
must  deliver  the  institutional 
application  and  agreement  to  Mr. 
Richard  Coppage,  Division  of  Campus- 
Based  Operations,  Schools  Channel. 
Work-Colleges  Program.  U.S. 
Department  of  Education,  Portals 
Building,  Suite  600D,  400  Maryland 
Ave,  SW.,  Washin^on  DC  20202-4331. 

Hand-delivered  mstitutional 
appUcations  and  agreements  will  be 
accepted  between  8  a.m.  and  4:30  p.m. 
(Eastern  time)  daily,  except  Sat\irdays, 
Sundays,  and  Federal  holidays.  An 
"Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program"  for  the  2001- 
2002  award  year  that  is  delivered  by 
hand  will  not  be  accepted  after  4:30 
p.m.  on  June  18,  2001. 
SUPPI.EMENTARY  INFORMATION:  Under  the 
Work-Colleges  Program,  the  Secretary 
allocates  funds  when  available  for  that 
program  to  eligible  institutions.  The 
Secretary  will  not  allocate  fimds  under 
the  Work-Colleges  Program  for  award 
year  2001-2002  to  any  eligible 
institution  unless  the  institution  files  its 
"Institutional  Application  and 
Agreement  for  Participation  in  the 


Work-Colleges  Program"  by  the  closing 
date. 

To  apply  for  participation  and 
funding  under  the  Work-Colleges 
Program,  an  institution  must  satisfy  the 
definition  of  "work-college"  in  section 
448(e)  of  the  HEA.  The  term  "work- 
college"  imder  the  HEA  means  an 
eligible  institution  that  (1)  is  a  public  or 
private  nonprofit  institution  with  a 
commitment  to  community  service;  (2) 
has  operated  a  comprehensive  work- 
learning  program  for  at  least  two  years; 
(3)  requires  all  resident  students  to 
participate  in  a  comprehensive  work- 
learning  program  and  the  provision  of 
services  as  an  integral  part  of  the 
institution's  educational  program  and  as 
part  of  the  institution's  educational 
philosophy;  and  (4)  provides  students 
participating  in  the  comprehensive 
work-learning  program  with  the 
opportimity  to  contribute  to  their 
education  and  to  the  wel&re  of  the 
community  as  a  whole. 

Applicable  Regulatioiu 

The  following  regulations  apply  to  the 
Work-Colleges  Program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program.  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportimity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Work-Study  Programs,  34 
CFR  part  675. 

(4)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended.  34  CFR  part  600. 

(5)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(6)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(7)  Drug  and  Alcohol  Abuse 
Prevention,  34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Richard  Coppage,  Division  of  Campus- 
Based  Operations.  Schools  Channel, 
Work-Colleges  Program,  U.S. 
Department  of  Education,  Portals 
Building,  Suite  600D,  400  Maryland 
Ave,  SW.,  Washington  DC  Telephone 
(202)  708-4694.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation /FedEegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

Program  Authority:  42  U.S.C.  2756b. 

Dated:  May  31.  2001. 

GregWoodb, 

Chief  Operating  Officer,  Office  of  Student 
Financial  Assistance. 

(FR  Doa  01-14384  Filed  6-&-01:  8:45  am) 
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DEPARTMENT  OF  ENEIMSY 

FMtoral  Enargy  Regulatory 
Coiwnission 

[DockM  Na  IC01-720-000;  FERC-720] 

PropoMd  Infonnatlon  Collection  and 
Requaat  for  Comments 

June  1,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

action:  Request  for  Office  of 

Management  and  Budget  emergency 

processing  of  proposed  information 

collection  and  request  for  comments. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
providing  notice  of  request  to  the  Office 
of  Management  and  Budget  (OMB)  for 
emergency  processing  of  a  proposed 
collection  of  information  in  connection 
with  the  New  York  electricity  markets, 
and  is  soliciting  public  comment  on  that 
information  collection. 

DATES:  Comments  are  requested  on  or 
before  Junes,  2001. 

ADORESSES:  Send  comments:  (1) 
Michael  Miller,  Officer  of  the  Chief 
Information  Officer,  CI-1,  Federal 
Energy  Regulatory  Commission,  888 
First,  NE.  Washington,  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202)  208-1415  and  by  e-mail  at 


mike.millei®feTC.fed.us;  and  (2)  Amy 
Farrell,  FERC  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202  NEOB,  725  17th  Street  NW, 
Washington,  DC  20503.  Ms.  Farrell  may 
be  reached  by  telephone  at  (202)  395- 
7318  or  by  fax  at  (202)  395-7285. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Connie  Caldwell,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  (202)  208-2027. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Power  Act  directs  the 
Commission  to  ensure  just  and 
reasonable  rates  for  transmission  and 
wholesale  sales  of  electricity  in 
interstate  commerce.  See  16  U.S.C. 
824e(a).  To  enable  the  Commission  to 
fulfill  this  duty  the  Federal  Power  Act 
also  authorizes  the  Commission  to 
conduct  investigations  of,  and  collect 
information  from,  public  utilities.  See 
16  U.S.C.  825,  825c,  825f,  and  825j. 

Commission  staff  has  reason  to 
believe  that  the  New  York  electricity 
market  may  experience  prices  at  v«y 
high  levels  during  the  summer  season. 
Several  recent  surveys  and  reports  cite 
New  York  as  an  area  likely  to 
experience  high  electricity  prices  as  we 
move  into  the  summer.  For  example,  a 
study  published  in  May,  2001,  by 
Xenergy  entitled  "Wholesale  Meu-ket 
Structure,"  found  that  "fiuidamental 
supply/demand  factors  *  *  *  are  the 
greatest  contributor  to  high  prices  and 
other  market  problems"  in  New  York. 
The  North  American  Electric  Reliability 
Council's  "Smnmer  Assessment  for 
2001"  cites  New  York  as  an  area  that 
should  be  closely  watched  over  the  next 
few  months.  See  http://www.nerc.com. 
In  March,  2001,  the  NYISO  issued  a 
report  titled,  "Power  Alert:  New  York's 
Energy  Crossroads,"  which  reported  the 
possibility  of  an  impending  electricity 
crisis  in  New  York  due  to  a  growing 
imbalance  in  the  supply  and  demand  of 
electricity.  This  report  may  be  found  at 
http://www.nyiso.com.  The  Wall  Street 
Journal  has  reported  that  "New  York 
City  already  displays  some  of  the  early 
warning  signs  observed  in  California  in 
the  spring  of  2000.  The  city's  grid 
operator  estimates  that  this  summer 
demand  could  outstrip  supply  by  as 
much  as  9% ,  raising  the  specter  of 
blackouts."  See  Wall  Street  Journal, 
April  26,  2001. 

If  demand  does  in  fact  exceed  supply 
this  summer,  forced  and  scheduled 
outages  by  electric  generators  in  New 
York,  particularly  in  the  New  York  City 
and  Long  Island  areas,  may  contribute  to 
or  be  the  sole  cause  of  the  high  prices 
that  are  bound  to  accompany  a  supply/ 
demand  imbalance.  In  addition  to 


causing  higher  prices,  the  outages  limit 
the  availability  of  electric  power,  and 
may  lead  to  the  necessity  for  blackouts 
to  preserve  transmission  and 
distribution  systems.  If  increased 
summer  demand  is  not  matched  by 
generation  supply  in  New  York,  these 
problems  are  likely  to  occur. 

Commission  stan  believes  that  it  is  in 
the  public  interest  to  monitor  generation 
outages  in  New  York  to  assess  their 
causes,  particularly  during  the  summer 
cooling  season  when  electricity  demand 
is  at  its  highest.  Commission  staff 
proposes  to  do  so  by  requesting  that 
selected  generators  in  the  state  of  New 
York  electronically  provide  to  the 
Commission  information  on  total  or 
partial  generation  unit  outages  within 
24  hours  of  their  occurrence,  whether 
scheduled,  forced  or  otherwise. 

Specifically,  Commission  staff  will  be 
requesting  information  only  from 
generators  that  own,  operate,  or  control 
in  New  York  an  individual  generation 
unit  with  a  generating  capacity  of  30 
MW  or  more  or  generation  units 
agn^gating  capacity  of  50  MW  or  more. 

For  the  purposes  of  this  data 
collection.  Commission  staff  considers 
an  outage  partial  if  it  reduces  the 
available  output  of  a  generation  unit 
below  its  nameplate  rated  capacity  or 
below  the  New  York  Independent 
System  Operator's  (NYISO's) 
Dependable  Maximum  Net  Capability 
(DMNC)  for  the  unit  The  Commission 
staff  will  treat  information  provided  by 
the  generators  as  non-public  pursuant  to 
the  provisions  of  18  CFR  lb.9. 

Commission  staff  will  be  requesting 
that  the  information  be  provided 
through  a  template  that  will  be  mailed 
to  the  generators  and  that  can  be 
accessed  from  the  FERC  website  at 
http://www.ferc.gov/ .  The  Conunission 
staff  is  requesting  that  the  generators 
send  the  outage  information  to  an 
electronic  address, 

ny.outages@ferc.fed.us.  To  further  assist 
monitoring  efforts,  Conunission  staff 
will  be  requesting  that  generators 
provide  the  information  on  the  template 
for  all  outages  that  are  current  as  of  the 
date  they  receive  the  letter  containing 
the  template.  Although  Commission 
staff  will  be  requesting  information  from 
municipalities  concerning  their 
generation  units  in  New  York, 
Commission  staff  is  requesting  such 
data  on  a  voluntary  basis  and  is  not 
questioning  the  jurisdictional  status  of 
those  entities. 

Because  Commission  staff  is 
requesting  information  from  a  large 
nimaber  of  generators  (over  100) 
concerning  future  outages,  the  data 
collection  is  subject  to  the  Paperwork 
Reduction  Act,  which  requires  OMB  to 
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review  certain  federal  reporting 
requirements.  44  U.S.C.  3507.  In  light  of 
the  potential  for  critical  events  to  occur 
in  the  New  York  electricity  market 
caused  by  generation  outages, 
particularly  dining  the  summer  cooling 
season.  Commission  staff  will  be 
requesting  emergency  processing  of  this 
proposed  information  collection.  If  the 
Commission  followed  the  regular 
provisions  of  the  Paperwork  Reduction 
Act,  Commission  staff  would  be  unable 
to  collect  this  information  until  most  of 
the  simuner  cooliiig  season  was  over. 

Commission  staff  estimates  that 
between  100  and  110  generators  could 
be  subject  to  this  reporting  request,  and 
that  during  any  given  week,  only  15-25 
of  those  entities  would  likely  have  an 
outage  to  report.  However,  many  entities 
own  several  generation  units,  so  the 
number  of  entities  actually  submitting 
reports  would  vary.  Based  on  historical 
average  outage  rates,  compiled  by  NERC 
for  1995  through  1999  (see 
http:wvvrw.nerc.com/~gads),  of  U.S.  and 
Canadian  generation  facilities  and  the 
number  of  plants  to  be  monitored,  staff 
estimates  that  about  2,900  reports  would 
be  filed  during  the  180  days  the 
reporting  request  would  be  in  place. 

Because  Commission  staff  has  created 
a  pre-existing  template,  generators  need 
not  take  any  .time  to  develop  a  reporting 
format.  Commission's  staff  estimates 
that  it  would  take  each  generator 
approximately  one  hour  to  fill  out  an 
initial  report  for  a  generation  unit,  but, 
as  most  of  the  unit  information  will 
remain  constant  (such  as  its  name,  fuel 
type  and  megawatt  rating),  it  should 
take  20  minutes  or  less  to  fill  out  and 
send  each  subsequent  report. 

The  outage  reports  are  to  be  submitted 
electronically  within  24  hoius  of  when 
a  total  or  partial  unit  outage  begins  and 
ends.  As  stated  above,  based  on 
information  compiled  by  the  NERC,  staff 
estimates  that  2,900  reports  may  be  filed 
under  this  information  collection 
requirement.  Assuming  that  nimiber  of 
reports  are  filed  during  the  180  days  for 
which  this  information  collection  is 
requested,  the  total  number  of  hours  it 
would  take  to  comply  with  the  reporting 
requirement  would  be  approximately 
110  hoiu-s  for  initial  submission  and  930 
hours  for  subsequent  submissions, 
assuming  20  minutes  per  submission). 
Commission  staff  estimates  a  cost  of  $50 
per  hour  for  complying  with  the 
reporting  requirement,  based  on  salaries 
for  professional  and  clerical  staff,  as 
well  as  direct  and  indirect  overhead 
costs.  Therefore,  the  total  estimated  cost 
of  compliance  would  be  $52,000. 

Commission  staff  will  submit  this 
reporting  requirement  to  OMB  for 
approval.  OMB's  regulation  describe  the 


process  that  federal  agencies  must 
follow  in  order  to  obtain  OMB  approval 
of  reporting  requirements.  See  5  CFR 
Part  1320.  The  standards  for  emergency 
processing  of  information  collections 
appear  at  5  CFR  1320.13.  If  OMB 
approves  a  reporting  requirement,  it  will 
assign  an  information  collection  control 
number  to  that  requirement.  If  a  request 
for  information  subject  to  OMB  review 
does  not  display  a  valid  control  nimiber, 
or  if  the  agency  has  not  provided  a 
justification  as  to  why  the  control 
number  cannot  be  displayed,  then  the 
recipient  cannot  be  penalized  for  failing 
to  respond. 

OMB  requires  federal  agencies 
seeking  approval  of  reporting 
requirements  to  allow  the  public  an 
opportunity  to  comment  on  the 
proposed  reporting  requirement.  5  CFR 
1320.5(a)(l)(iv).  Therefore,  comments 
are  being  solicited  on: 

(1)  Whether  the  collection  of  the 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  Commission 
staff's  estimate  of  the  burden  of  the 
collection  of  this  information,  including 
the  validity  of  the  methodology  and 
assumptions  used; 

(3)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(4)  How  to  minimize  the  burden  of  the 
collection  of  this  information  on 
respondents,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

David  P.  Boergers, 

Secretory. 

|FR  Doc.  01-14351  Filed  6-6-01;  8:45  am) 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-432-<K)0] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  1,2001. 

Take  notice  that  on  May  29,  2001, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet  bearing  a 
proposed  effective  date  of  June  1,  2001: 

First  Revised  First  Revised  Sheet  No.  500B 

Columbia  states  that  is  submitting 
FTS  Service  Agreement  Nos.  2000-10- 


30-0026  and  2000-10-30-0031  which 
are  agreements  for  firm  transportation  to 
be  provided  by  Columbia  to  first  Energy 
Trading  Services  Inc.  (First  Energy).  As 
directed  by  the  Commission's  order  in 
Columbia's  Docket  No.  CPOl-70, 
Columbia  is  re-filing  the  First  Energy 
service  agreements  as  non-conforming 
service  agreements  to  be  effective  June 
1,  2001.  Columbia  Gas  Transmission 
Corp.,  95  FERC  H  61,218,  mimeo  at  p.  15 
and  p.  18.  Columbia  filed  these  service 
agreements  on  March  27,  2001  in  Docket 
No.  CPOl-70.  As  stated  in  Columbia's 
Docket  No.  CPOl-70,  these  firm  service 
arrangements  enable  First  Energy  to 
generate  electricity  at  its  West  Lorain 
Generating  Station  effective  June  1 . 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  The  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14341  Filed  6-6-01:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01^75-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Application 

)une  1.  2001. 

Take  notice  that  on  May  25,  2001, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  5400  Westheimer 
Court,  Houston,  Texas  77056-5310, 
filed  with  the  Conunission  in  Docket 
No.  CPOl-375-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  for  authorization  to 
construct,  install,  own,  operate,  and 
maintain  various  pipeline  facilities  in 
Tennessee  needed  to  provide  firm 
transportation  service  to  the  Tennessee 
Valley  Authority  (TV A),  all  as  more 
fully  set  forth  in  the  amendment  which 
is  open  to  the  public  for  inspection. 
This  filing  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (please  call  (202)  208-2222  for 
assistance). 

East  Tennessee  proposes  to  undertake 
the  following  activities: 

a.  Construct  8.74  miles  of  20-inch 
diameter  pipeline  loop  and  9.63  miles  of 
16-inch  diameter  pipeline  loop  on  East 
Tennessee's  existing  pipeline  right  of 
way  (ROW),  and  construct  8.09  miles  of 
20-inch  diameter  pipeline  loop  adjacent 
to  East  Tennessee's  existing  pipeline 
ROW  in  Moore,  Lewis,  Lawrence,  Giles, 
Maury,  and  Franklin  Counties, 
Tennessee: 

b.  Hydrostatically  test  one  pipeline 
section  of  approximately  5.44  miles  of 
12-inch  diameter  pipeline  on  Line  3200 
located  on  the  existing  East  Tennessee 
system  in  Franklin  County  to  increase 
the  maximum  allowable  operating 
pressure  (MAOP); 

c.  Install  a  6,270  horsepower  (HP) 
compressor  unit,  to  be  located  at  Station 
3206  in  Marshall  County,  Teimessee; 
and  two  regulators,  one  at  Station  3206 
in  Marshall  Coimty,  and  one  at  the  Elk 
River  Estill  Springs  Meter  Station  in 
Franklin  County; 

d.  Replace  aerodynamic  assemblies 
for  two  existing  units  at  Stations  3206 
and  two  existing  units  at  Station  3209 
in  Franklin  County  with  new 
aerodynamic  assemblies: 

e.  Construct  one  new  compressor 
station.  Station  3202,  in  Hickman  and 
Lewis  Counties,  Tennessee,  by  installing 
three  1 ,085  HP  compressor  units; 

f.  Construct  one  new  gas  meter  station 
in  Franklin  County;  and, 

g.  Install  associated  valves,  piping, 
and  appurtenant  facilities. 


East  Tennessee  seeks  all  necessary 
certificate  authority  to  construct,  own, 
operate,  and  maintain  the  above 
mentioned  facilities,  collectively 
referred  to  as  the  TVA  Project.  East 
Tennessee  also  seeks  authorization  to 
establish  an  initial  section  7(c)  rate  for 
the  proposed  incremental  facilities.  The 
TVA  Project  facilities  would  allow  East 
Tennessee  to  provide  86,000  Dekatherm 
equivalent  of  natural  gas  per  day  (Dth/ 
d)  in  firm  transportation  service  for  the 
TVA.  East  Tennessee  states  that  it 
would  provide  service  to  the  TVA 
pursuant  to  East  Tennessee's  existing 
open  access  FERC  Rate  Schedule  FT-A. 
East  Tennessee  also  states  that  it  would 
finance  the  estimated  $44,376,000 
construction  cost  for  the  proposed 
facilities  from  funds  on  hand. 

Any  questions  regarding  the 
application  should  be  directed  to  Steven 
E.  Tillman,  Director,  Regulatory  Affairs, 
East  Tennessee  Natural  Gas  Company, 
P.O.  Box  1642,  Houston,  Texas  77251- 
1652,  phone  number  (713)  627-5113. 

There  are  two  to  become  involved  in 
the  Commission's  review  of  this  project. 
First,  any  person  wishing  to  obtain  legal 
status  by  becoming  a  party  to  the 
proceedings  for  this  project  should,  on 
or  before  Jime  22,  2001,  file  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  fiUngs  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Conunission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conunent  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 


Persons  who  wish  to  conunent  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  vtdll  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  non-party  commenters  will 
not  receive  copies  of  all  documents  filed 
by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  bom  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web^site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conunission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14340  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcst  No.  RP97-287-055] 

El  Paso  Natural  Gas  Company;  Notice 
of  Negotiated  Rate 

June  1,'2001. 

Take  notice  that  on  May  24,  2001,  El 
Paso  Natiual  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A.  the  following  tariff  sheets  to 
become  effective  June  1,  2001: 

Thirty-Fourth  Revised  Sheet  No.  30 
Twenty-Seventh  Revised  Sheet  No.  31 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  two 
new  negotiated  rate  contracts  and 
update  a  company  name  change 
piusuant  to  the  Commission's  Statement 
of  Policy  on  Alternatives  to  Traditional 
Cost-of-Service  Rat'emaking  for  Natiual 
Gas  Pipelines  and  Regulation  of 
Negotiated  Transportation  Services  of 
Natiu-al  Gas  Pipelines  issued  January  31. 
1996  at  Docket  Nos.  RM95-6-O00  and 
RM96-7-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
.385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14342  Filed  6-6-01;  8:45  am) 

BILUNG  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctcet  No.  RP01-430-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

June  1,2001. 

Take  notice  that  on  May  25,  2001, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  the  following  tariff  sheet  to 
become  effective  Jime  25,  2001: 

Second  Revised  Sheet  No.  135 A 

FGT  states  that  it  is  filing  the  revised 
tariff  sheet  to  update  the  permissible 
types  of  transportation  discounts  that 
may  be  granted  by  FGT,  in  a  manner 
consistent  with  FERC  approved 
discounts  on  other  pipelines.  In  Docket 
No.  RP99-353-O00,  Florida  Gas 
Transmission  Company,  88  FERC 
Paragraph  61,093  (1999),  the 
Commission  approved  revised  tariff 
sheets  filed  by  FGT  on  June  23,  1999, 
granting  FGT  the  right  to  use  six  (6) 
types  of  transportation  discounts 
without  having  to  file  the  discoimt 
agreement  as  a  material  deviation  from 
the  pro  forma  service  agreements, 
consistent  with  the  Commission's  ruling 
in  Natural  Gas  Pipeline  Company  of 
America,  84  FERC  H  61,099  (1998)  and 
subsequent  orders. 

FGT  further  states  that  the  revised 
tariff  sheet  filed  herewith  further 
modifies  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  Tariff  which 
are  applicable  to  the  various 
transportation  Rate  Schedules  to  add 
language  thereto  to  provide  for  another 
permissible  form  of  discounting. 

FGT  states  that  in  addition  its  ability 
to  agree  to  a  basic  discoimt  from  the 
stated  maximum  rates,  FGT  proposes  to 
revise  the  GTC  by  adding  additional 
language  to  provide  for  upward  or 
downward  adjustments  to  rate 
components  to  achieve  an  agreed  upon 
overall  rate  so  long  as  all  rate 
components  remain  within  their 
respective  minimum  and  maximum 
amoimts.  FGT  further  states  that  the 
tariff  language  proposed  herein 
incorporates  the  requirement  that  such 
adjustments  made  to  discrete  rate 
components  not  exceed  the  maximum 
amount  nor  be  less  than  the  minimum 
amount  for  that  component  established 
as  the  basis  of  the  imderlying  rate 
design  method  (straight-fixed  variable), 
and  that  they  be  made  only 
prospectively,  and  that  they  not  affect 
the  determination  of  refunds  that  may 
be  due  under  applicable  law  for  the  time 


prior  to  the  adjustment  ef  such 
components. 

FGT  states  that  copies  of  the  filing 
were  mailed  to  all  customers  served 
under  the  rate  schedules  affected  by  the 
filing  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14348  Filed  6-6-^1:  8:45  am) 

BILUNG  COOC  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docltet  No.  RP01-431-000} 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Report  of  Net  Revenues 

June  1,2001. 

Take  notice  that  on  May  29,  2001, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  its  report  of 
the  net  revenues  attributable  to  the 
operation  of  its  cash-in/cash-out 
program  for  an  annual  period  beginning 
April  1,  2000  and  ending  March  31, 
2001. 

Gulf  South  states  that  this  filing 
reflects  its  annual  report  of  the  net 
revenues  attributable  to  the  operation  of 
its  cash-in/cash-out  program  used  to 
resolve  transportation  imbalances.  The 
report  shows  a  negative  cumulative 
position  that  will  continue  to  be  carried 
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forward  and  applied  to  the  next  cash-in/ 
cash-out  reporting  period  as  provided  in 
Gulf  Souths  tariff.  Section  20.1(E)(i)  of 
the  General  Terms  and  Conditions. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
South's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Fedend  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  8,  2001.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
of  the  Conunission's  web  site  at  http:// 
www.ferc.fed.  us/efi/dooibell.htm. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-14349  Filed  6-6-01;  8:45  am] 

BHJJNG  COOe  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-361-001] 

Norttiem  Border  Pipeline  Company; 
Notice  of  Compliance  HIing 

June  1,  2001. 

Take  notice  that  on  May  25,  2001, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1 ,  the 
following  tariff  sheets  to  become 
effective  May  1.  2001: 

Fifth  Revised  Sheet  Number  105 
Fourth  Revised  Sheet  Number  235B 
Original  Sheet  Number  235C 

The  purpose  of  this  filing  is  to  comply 
with  the  Commission's  order  dated 
April  25.  2001  in  Docket  No.  RPOl-361- 
000  (95  FERC  1161.109). 


Northern  Border  states  that  copies  of 
this  filing  have  been  served  on  all 
parties  on  the  Commission's  service  list 
for  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14344  Filed  6-6-01;  8:45  am) 

BtLUNQ  COOE  8717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-373-002] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Tariff  Filing 

June  1,  2001. 

Take  notice  that  on  May  24,  2001, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  May  9.  2001: 

Third  Revised  Sheet  Number  270 
Second  Revised  Sheet  Number  271 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  order  of  the  Commission  in  this 
proceeding  dated  May  9,  2001  at  95 
FERC  1161,187. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  parties 
on  the  service  list  in  this  proceeding. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
RegiUations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi./doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14345  Filed  6-6-01;  8:45  am] 

BHJJNO  0006  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -428-000] 

Nortttem  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

June  1.  2001. 

Take  notice  that  on  May  25,  2001, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Voliune  No.  1 .  the  following  tariff  sheet 
proposed  to  be  effective  June  25,  2001: 

Fourth  Revised  Sheet  No.  303 

The  revised  tariff  sheet  adds  another 
permissible  type  of  transportation 
discoimt  to  Northern's  General  Terms 
and  Conditions  by  providing  for  upward 
or  downward  adjustments  to  rate 
components  to  achieve  an  agreed-upon 
overall  rate  so  long  as  all  rate 
components  remain  within  their 
respective  minimum  and  maximum 
amounts.. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14346  Filed  6-6-01;  8:45  am] 

■LUNG  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-506-006] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Rling 

June  1.  2001. 

Take  notice  that  on  May  25.  2001. 
Northwest  Pipeline  Corporation 
(Northwest)  submitted  supplemental 
information  related  to  its  proposed 
policy  on  partial  capacity  tiunbacks. 

Northwest  states  that  the  piupose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
Filing  dated  April  25,  2001  in  Docket 
Nos.  RPOO-506-003  and  RPOO-506-004. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
wv>rw.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/ doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14343  Filed  6-6-01:  8:45  am] 

BHJJNO  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP99-615-001] 

Petal  Gas  Storage,  LLC;  Notice  of 
Amendment 

June  1,2001. 

Take  notice  that  on  May  25,  2001, 
Petal  Gas  Storage.  L.L.C.  (Petal).  1001 
Louisiana  Street,  P.O.  Box  2511, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP99-61 5-001,  an  application 
pursuant  to  section  7(c)  of  the  Natiu-al 
Gas  Act  to  amend  the  certificate  of 
public  convenience  and  necessity 
issued  March  15.  2000  in  Docket  No. 
CP99-61 5-000.  to  extend  the  timetable 
to  complete  construction  of  facilities, 
and  to  request  certain  other 
authorizations,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

Petal  states  that  it  requests 
authorization  to  amend  the  certificate 
previously  issued  by  the  Commission  on 
March  15,  2000,  in  Docket  No.  CP99- 
615-000,  so  that  Petal  may  modify  the 
construction  procedures  and  size  of 
Cavern  Nos.  6  and  7.  Petal  states  that  the 
changes  in  cavern  size  and  construction 
are  necessary  because  expansion  of  the 
two  caverns  has  been  delayed  due  to 
unforeseen  circumstances.  Petal  states 
that  although  the  working  gas  and 
cushion  gas  attributable  to  each  cavern 
will  change,  the  amendment  will  not 
change  the  total  certificated  capacity 
and  working  gas  levels  for  the  two 
caverns  combined. 


Petal  states  that  it  further  requests 
authorization  to  move  its  cushion  gas  as 
may  be  necessary  for  operational 
purposes,  or  in  the  alternative,  as 
necessary  to  complete  the  construction 
authorized  in  this  docket  pursuant  to 
the  revised  construction  method 
requested  in  the  amendment. 

Any  questions  concerning  this 
application  may  be  directed  to  David  E. 
Maranville.  Senior  Counsel.  El  Paso 
Energy  Corporation,  1001  Louisiana 
Street.  P.O.  Box  2511,  Houston,  Texas 
77002-2511,  call  (713)  420-3525. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  11.  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
conunents  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conunents  in  opposition  to  the  project 
provide  copies  of  their  protests  oidy  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001  {a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.fer.fed.us/efi/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
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the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergen, 

Secretary.  , 

[FR  Doc.  01-14376  Filed  6-6-01:  8:45  am] 

BKUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-429-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  1.  2001. 

Take  notice  that  on  May  25,  2001, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Voliune  No.  1 ,  the  following 
tariff  sheet:  proposed  to  be  effective 
June  25,  2001: 

Thirteenth  Revised  Sheet  No.  96 

Transwestem  states  that  the  revised 
tariff  sheet  adds  another  permissible 
type  of  transportation  discount  to 
Transwestem's  General  Terms  and 
Conditions  by  providing  for  upward  or 
downward  adjustments  to  rate 
components  to  achieve  an  agreed-upon 
overall  rate  so  long  as  all  rate 
components  remain  within  their 
respective  minimum  and  maximimi 
amounts. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
States  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  ME..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Pubhc  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims/htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 


interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14347  Filed  6-6-01;  8:45  am) 

■LUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociut  No.  CP01-180-000] 

Cypress  Natural  Gas  Company,  L.L.C.; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
tfie  Proposed  Cypress  PipaHna  Project, 
Request  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  Meetings  Mid  Site  Visit 

June  1.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  the  Cypress  Pipeline  Project 
involving  construction  and  operation  of 
facilities  by  Cypress  Natural  Gas 
Company,  L.L.C.  (Cypress)  in  Chatham. 
Bryan,  Liberty,  Long,  Mcintosh.  Glynn. 
Camden,  and  Charlton  Counties. 
Georgia  and  Nassau,  Duval,  and  Clay 
Counties,  Florida.'  These  facilities 
woidd  consist  of  about  166  miles  of  24- 
inch-diameter  pipeline  and  13,000 
horsepower  (hp)  of  compression.  This 
EIS  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condenuiation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 


'  Cypress'  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  should  have  been  attached 
to  the  project  notice  Cypress  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  website  (www.ferc.gov). 

This  notice  is  being  sent  to  Federal, 
state,  and  local  government  agencies; 
affected  landowners;  elected  officials; 
environmental  and  public  interest 
groups;  Indian  tribes  that  might  attach 
religious  and  cultural  significance  to 
historic  properties  in  the  area  of 
potential  effect;  local  libraries  and 
newspapers;  and  the  Commission's  list 
of  parties  to  the  proceeding.  State  and 
local  government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Additionally,  with  this  notice  we  ^  are 
asking  other  Federal,  state,  local  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the  EIS.  These 
agencies  may  choose  to  participate  once 
they  have  evaluated  Cypress'  proposal 
relative  to  their  responsibilities. 
Agencies  who  would  like  to  request 
cooperating  status  should  follow  the 
instructions  for  filing  comments 
described  later  in  this  notice. 

Summary  of  the  Proposed  Proiect 

Cypress  proposes  to  construct  and 
operate  new  pipeline  bcilities  to 
provide  approximately  310  million 
cubic  feet  per  day  of  natural  gas 
capacity  to  the  project  area  in 
southeastern  Georgia  and  northern 
Florida.  Cypress  seeks  authority  to 
construct  and  operate: 

•  About  166  miles  of  24-inch- 
diameter  natural  gas  pipeline  in 
Chatham.  Bryan.  Liberty,  Long, 
Mcintosh,  Glynn,  Camden,  and  Charlton 
Counties,  Georgia,  and  Nassau,  Duval, 
and  Clay  Coimties,  Florida; 

•  13.000  hp  of  electric-drive 
compression  at  the  new  Waynesville 
Compressor  Station  in  Gl)am  Coimty. 
Georgia; 

•  Five  new  meter  stations,  including: 
— Port  Wentworth  Meter  Station  in 

Chatham  Coimty.  Georgia; 
—Atlanta  Gas  Light  Meter  Station  in 

Glynn  County,  Georgia; 
— South  Georgia  Natural  Gas  Meter 

Station  in  Nassau  County,  Florida; 


^  "We."  "us."  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


— Brandy  Branch  Power  Plant  Meter 
Station  in  Duval  County,  Florida;  and 

— Florida  Gas  Transmission  Meter 
Station  in  Clay  County.  Florida; 

•  A  pig  launcher  facility  at  the  Port 
Wentworth  Meter  Station,  a  pig 
laimcher  and  pig  receiver  facility  at  the 
Wajmesville  Compressor  Station,  and  a 
pig  receiver  facility  at  the  Florida  Gas 
Transmission  Meter  Station;  and 

•  14  mainline  valves. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  2.153.5  acres  of 
land.  Follov»ring  constmction.  about 
730.8  acres  would  be  maintained  as 
permanent  right-of-way  and  new 
aboveground  facility  sites.  The 
remaining  1,422.7  acres  of  temporary 
workplace  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

The  nominal  construction  right-of- 
way  for  the  pipeline  would  be  95  feet 
wide,  with  50  faet  retained  as 
permanent  right-of-way.  About  92 
percent  of  the  pipeline  route  would 
parallel  existing  transportation  or 
enei^gy  rights-of-way. 

The  Waynesville  Compressor  Station, 
pig  laimcher  and  receiver  facilities,  and 
a  mainline  valve  would  be  constructed 
within  a  36-acre  site  that  Cypress 
intends  to  acquire.  One  acre  of  land 
would  be  required  for  each  of  the  five 
meters  stations.  Pig  launcher  and 
receiver  facilities  and  mainline  valves  to 
be  constmcted  at  the  Port  Wentworth 
and  Florida  Gas  Transmissions  Meter 
Stations  would  be  located  within  the 
respective  1-acre  meter  station  sites  and 
would  not  require  additional  land.  The 
remaining  mainline  valves  would  be 
installed  at  required  intervals  along  the 
route  within  the  permanent  right-of- 
way. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  fi-om  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
solicit  and  address  concerns  the  public 
may  h&^e  about  proposals.  We  call  this 
"scoping."  The  main  goal  of  the  scoping 
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'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  N.E..  Washington,  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


process  is  to  focus  the  analysis  in  the 
EIS  on  the  important  environmental 
issues.  By  this  Notice  of  Intent,  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  EIS.  All  comments  received  are 
considered  during  the  preparation  of  the 
EIS. 

Our  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS,  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies;  public  interest  groups; 
interested  individuals;  affected 
landowners;  newspapers;  libraries;  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  document,  as  necessary,  before 
issuing  the  Final  EIS.  The  Final  EIS  will 
include  our  response  to  all  comments 
received. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  beginning  on  page  6. 

Currently  Identified  Environmental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  several  issues  that  we  think 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
fecilities  and  the  envirotmiental 
information  provided  by  Cypress.  This 
preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Geology  and  Soils 

— Assessment  of  potential  geological 
hazards,  including  sinkholes. 

— Potential  impact  on  mineral  resources 
and  mining  operations. 

— Effect  on  hydric  soils  and  soils  with 
high  potential  for  compaction. 

•  Water  Resources  and  Wetlands 
— Effect  on  groundwater  resources. 
— Potential  effect  on  53  pereimial 

streams.  38  intermittent  streams,  and 

3  ponds  crossed  by  or  close  to  the 

route. 
— Effects  on  waterbodies  designated 

under  Federal  or  state  programs, 

including  the  Altamaha,  Satilla,  and 

St.  Marys  Rivers. 
— Effects  on  approximately  627  acres  of 

wetlands. 

•  Vegetation  and  Wildlife 

— Effect  on  vegetation,  wildlife,  and 
fisheries  resources,  including  planted 
pine  and  forested  habitats. 

— Effect  on  the  Ralph  E.  Simmons 
Memorial  State  Forest. 

— Vegetative  Nuisance  species. 


•  Endangered  and  Threatened 
Species 

—Potential  effect  on  18  federally  listed 
species  (all  of  which  are  also  state- 
listed  species),  including  the  red- 
cockaded  woodpecker,  eastern  indigo 
snake,  flatwoods  salamander, 
shortnose  sturgeon,  and  Florida  scmb 
jay. 

— ^Potential  effect  on  an  additional  65 

•   state-listed  species. 

•  Cultural  Resources 

— Effect  on  historic  and  prehistoric 

sites. 
— Native  American  and  tribal  concerns. 

•  Land  Use 

— Iinpact  on  residential  areas. 

— Effect  on  existing  and  future  land  use 
along  the  proposed  right-of-way, 
including  forested  wetlands  and  pine 
plantations. 

— Effect  on  recreation  and  public 
interest  areas,  including  the  Fort 
Stewart  Military  Reservation, 
Sansavilla  Wildlife  Management  Area. 
Paulk's  Pasture  Wildlife  Management 
Area,  Ralph  E.  Simmons  State  Forest, 
the  Savannah-Ogeechee  Canal,  and 
the  Jacksonville-Baldwin  Rail  Trail. 

— Visual  effect  of  the  aboveground 
focilities  on  surrounding  areas. 

•  Socioeconomics 

— Effects  of  construction  workforce 
demands  on  public  services  and 
temporary  housing. 

•  Air  Quality  and  Noise 

— ^Potential  impact  of  pipeline 
construction  on  local  air  quality  and 
noise  environment. 

— Effects  on  local  noise  environment 
from  construction  and  operation  of 
the  Waynesville  Compressor  Station. 

•  Reliability  and  Safety 

— Assessment  of  public  safety  factors 
associated  with  natural  gas  facilities. 

•  Altematives 

— Assessment  of  alternative  routes, 
systems,  or  energy  sources  to  reduce 
or  avoid  enviroiunental  impacts. 

— Route  altematives  or  potential 
deviations  to  minimize  land  use 
development  concerns  in  the 
Chatham  County,  Georgia  area. 

•  Cumulative  Impacts 

— Assessment  of  the  effect  of  the 
proposed  project  when  combined 
'With  other  projects  that  have  been  or 
may  be  proposed  in  the  same  region 
and  similar  time  frame. 
We  have  made  a  preliminary 

determination  that  no  nonjurisdictional 

facilities  are  associated  with  the 

proposed  project. 

Public  Participadon 

You  can  make  a  difference  by 
providing  us  with  your  specific 
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comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  yoiu' 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 
ensure  that  yoiu  conunents  eue  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E.,  Room 
lA,  Washington.  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Group  1.  PJ-11.1. 

•  Reference  Docket  No.  CPOl-180- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  E)C  on 
or  before  July  9,  2001. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii}  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 
Before  you  can  file  comments  you  will 
need  to  create  an  account  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
our  mailing  list,  please  return  the 
Information  Request  (appendix  3).  If  you 
do  not  return  the  Information  Request, 
you  will  be  taken  off  the  mailing  list. 

Public  Scoping  Meetings  and  Site  Visit 

In  addition  to  or  in  Ueu  of  sending 
written  comments,  we  invite  you  to 
attend  the  pubUc  scoping  meetings  that 
the  FERC  will  conduct  in  the  project 
area.  The  locations  and  times  for  these 
meetings  are  listed  below. 

•  Tuesday,  June  26.  2001,  7:00  p.m.— 
Quality  Inn  and  Suites,  17  Gateway 
Boulevard  East,  Savannah,  Georgia 
31419,  (912)  925-2700. 

•  Wednesday,  June  27,  2001.  7:00 
p.m. — ^Embassy  Suites.  500  Mall 
Boulevard,  Glynn  Place  Mall, 
Brunswick,  Georgia  31525,  (912)  264- 
6100. 

•  Thursday,  June  28,  2001,  7:00 
p.m. — Clarion  Hotel  Airport.  Conference 
Center,  2101  Dixie  Clipper  Drive, 
Jacksonville,  Florida  32218,  (904)  741- 
1997. 

The  public  scoping  meetings  are 
designed  to  provide  you  with  more 
detailed  information  and  another 
opportimity  to  offer  your  comments  on 
the  proposed  project  Cypress 


representatives  will  be  present  at  the 
scoping  meetings  to  describe  their 
proposal.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meetings  and  to  present  comments  on 
the  environmental  issues  they  believe 
should  be  addressed  in  the  EIS.  A 
transcript  of  each  meeting  will  be  made 
so  that  your  comments  will  be 
accurately  recorded. 

On  June  26  through  28,  2001  we  will 
also  be  conducting  a  site  visit  to  the 
project  area.  This  will  be  an  on-the- 
ground  inspection,  conducted  by 
automobile  on  public  roads,  or  where 
access  to  private  property  has  been 
granted  (specific  locations  to  be 
determined  later).  Anyone  interested  in' 
participating  in  the  site  visit  may 
contact  the  Commission's  Office  of 
External  Affairs  identified  at  the  end  of 
this  notice  for  more  details  and  must 
provide  their  own  transportation. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  officii  party  to  the 
proceeding  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  in  the 
process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2).*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
that  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Availability  of  Additional  Information 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Chck  on  the  "RIMS" 


link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  bom  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

David  P.  Boergers, 

Secretary. 

[FR  Etoc.  01-14339  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-176-000,  Docket  No. 
CP01-179-000] 

Georgia  StraK  Crossing  Pipeline  LP; 
Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  for 
ttie  Proposed  Georgia  Strait  Crossing 
Project,  Rsquest  for  Comments  on 
Environmental  Issues,  and  Notice  of 
Public  Scoping  Meetings  and  Site  Visit 

June  1.  2001. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impact  statement  (EIS) 
that  will  discuss  the  environmental 
impacts  of  Georgia  Strait  Crossing 
Pipeline  LP's  (GSX-US)  proposed 
Georgia  Strait  Crossing  (GSX)  Project  in 
Whatcom  and  San  Juan  Coimties, 
Washington.'  The  proposed  facilities 
would  transport  nat\iral  gas  from 
existing  pipeline  systems  near  Sumas, 
Washington  to  the  United  States/Canada 
border  in  Boundary  Pass.^  The  GSX 
Project  would  involve  the  construction 
and  operation  of  about  47  miles  of  20- 
and  16-inch-diameter  pipeline  and  a 
new  10,302-horsepower  (hp) 
compressor  station.  The  FERC  will  use 


''  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


•  GSX-US'  applications  in  Docket  Nos.  CPOl- 
176-000  and  CPOl-1 79-000  were  filed  with  the 
Commission  under  sections  7(c)  and  3  of  the 
Natural  Gas  Act  respectively. 

^Georgia  Strait  Crossing  Pipeline  Ltd  (GSX- 
Canada)  proposes  to  construct  a  pipeline  to 
transport  the  natural  gas  delivered  to  the  Canadian 
border  by  GSX-US  to  Vancouver  Island  for  use  in 
new  power  plants.  This  proposal  is  currently  under 
review  by  the  National  Energy  Board  in  Canada. 
The  location  of  the  Canadian  facilities  is  shown  in 
Appendix  1. 
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this  EIS  in  its  decision  making  process 
to  determine  whether  the  project  is  in 
the  public  convenience  and  necessity, 
ff  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a  GSX- 
US  representative  about  the  acquisition 
of  an  easement  to  construct,  operate, 
and  maintain  the  proposed  facilities. 
The  pipeline  company  would  seek  to 
negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  on  My  Land?  What  Do  I  Need 
To  Know?"  should  have  been  attached 
to  the  project  notice  GSX-US  provided 
to  landowners.  This  fact  sheet  addresse 
a  number  of  tjrpically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  The  fact 
sheet  is  available  for  viewing  on  the 
FERC  Internet  website  {www.fer.gov). 
This  notice  is  being  sent  to  affected 
landowners  along  GSX-US'  proposed 
route;  Federal,  state,  and  local 
government  agencies;  elected  officials; 
"  envfronmental  and  public  interest 
groups;  Indian  tribes  that  might  attach 
religious  and  cultiual  significance  to 
historic  properties  in  the  area  of 
potential  effect;  local  libraries  and 
newspapers;  and  the  Commission's  list 
of  parties  to  the  proceeding.  We  ^ 
encourage  government  representatives 
to  notify  their  constituents  of  this 
proposed  action  and  encourage  them  to 
comment  on  their  areas  of  concern. 
•  Additionally,  with  this  notice  we  are 
asking  other  Federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  in  the  project  area 
to  cooperate  with  us  in  the  preparation 
of  the  EIS.  These  agencies  may  choose 
to  participate  once  they  have  evaluated 
GSX-US*  proposal  relative  to  their 
responsibilities.  Agencies  who  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  described  later  in  this  notice. 

Summary  of  the  Proposed  Project 

The  GSX  Project  would  transport 
94,000  decatherms  per  day  of  natural 
gas  from  proposed  interconnect 
facilities  with  the  existing  Westcoast 
Energy  Inc.  pipeline  at  the  United 
States/Canada  border  and  Northwest 


Pipeline  Corporation  (Northwest) 
pipeline  near  Sumas,  Washington  to  an 
interconnect  with  a  pipeline  proposed 
by  GSX-Canada  in  Boundary  Pass. 

GSX-US'  proposed  action  consists  of 
the  construction  and  operation  of: 

•  Pipeline  interconnect  facilities 
between  the  proposed  GSX  system  and 
the  existing  Westcoast  Energy  Inc. 
system  at  the  international  border 
between  the  United  States  and  Canada, 
including  a  receipt  point  meter  station 
and  500  feet  of  20-inch-diameter 
upstream  piping  located  adjacent  to 
Northwest's  existing  Sumas  Compressor 
Station  in  Whatcom  County, 
Washington  (additional  metering 
facilities  would  be  installed  at  the  same 
location  to  provide  for  a  secondary 
source  of  gas  fix»m  the  Northwest 
system); 

•  About  32  miles  of  20-inch-diameter 
pipeline  extending  from  the 
interconnect  facilities  at  the 
international  border  between  the  United 
States  and  Canada  near  Sumas, 
Washington,  across  Whatcom  County,  to 
a  new  compressor  station  (Cherry  Point 
Compressor  Station)  near  Cherry  Point, 
Washington; 

•  A  new  compressor  station  (GSX 
Cherry  Point  Compressor  Station) 
consisting  of  one  10,302-hp  two-stage 
compressor  package  near  Cherry  Point, 
Washington; 

•  About  1  mile  of  16-inch-diameter 
pipeline  extending  from  the  GSX  Cherry 
Point  Compressor  Station  to  the 
beginning  of  the  marine  portion  of  the 
pipeline  at  the  edge  of  the  Strait  of 
Georgia;  and 

•  About  14  miles  of  16-inch-diameter 
marine  pipeline  extending  bom  the 
edge  of  the  Strait  of  Georgia  near  Cherry 
Point,  Washington  to  the  edge  of  the 
international  border  between  the  United 
States  and  Canada  at  a  point  about 
midway  between  the  west  end  of  Patos 
Island  (Washington)  and  the  east  end  of 
Suturna  Island  (British  Columbia)  in 
Boundary  Pass. 

The  general  location  of  the  major 
project  facilities  is  shown  in  appendices 
1  and  2.* 

Because  the  project  involves  siting, 
constructing,  operating,  and 
maintaining  pipeline  facilities  at  the 
international  border  between  the  United 
States  and  Canada,  GSX-US  requested  a 


'"We,"  "us,"  "our"  refer  to  the  staff  of  the 
FERC's  Office  of  Energy  Projects. 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public     _ 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE..  Room  2A,  Washington,  DC  20426.  or 
call  (202)  208-1371.  For  instructions  on  connecting 
to  RIMS,  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 


Presidential  Permit  in  Docket  No.  CPOl- 
179-000. 

The  GSX  Project  is  scheduled  to  be  in 
service  by  late  October  2003. 
Preliminary  construction  activities, 
including  work  at  the  GSX  Cherry  Point 
Compressor  Station  and  the  shoreline 
horizontal  directional  drill  segment,  are 
scheduled  to  take  place  diuing  the  late 
summer/fall  of  2002.  Construction  of  the 
majority  of  the  project  facilities, 
including  the  onshore  and  offshore 
pipeline  segments  and  the  aboveground  ■ 
facilities,  would  be  completed  during 
the  spring/summer/fall  of  2003.  The 
approximate  duration  of  construction 
would  be  200  to  250  days  for  the 
compressor  station  and  90  to  150  days 
for  the  pipeline. 

Land  Requirement  for  Construction 

Construction  of  onshore  pipeline 
facilities  would  affect  a  total  of  about 
410  acres  of  land  in  Whatcom  County, 
Washington.  Following  construction, 
about  200  acres  would  be  retained  as 
permanent  right-of-way.  The  remaining 
210  acres  of  temporary  work  space 
would  be  restored  and  allowed  to  revert 
to  former  use. 

GSX-US  proposes  to  use  a  100- foot- 
wide  construction  right-of-way  unless 
topography  or  other  conditions  require 
modifications.  In  addition  to  the  100- 
foot-wide  construction  right-of-way. 
temporary  extra  workspace  would  be 
necessary  at  most  improved  road  and 
railroad  crossings,  for  side  hill  cuts, 
areas  requiring  deeper  burial,  and 
additional  spoil  storage  areas.  A  50-foot- 
wide  permanent  right-of-way  would  be 
acquired.  About  74  percent  of  the 
onshore  pipeline  route  would  parallel 
existing  pipeline,  road,  railroad,  or 
powerline  rights-of-way. 

GSX-US  indicates  that  construction 
of  its  offshore  pipeline  facilities  would 
disturb  about  46  acres.  Based  on  a  3- 
foot-wide  permanent  marine  right-of- 
way,  GSX-US  estimates  that  the 
offshore  permanent  right-of-way  would 
be  5.1  acres. 

The  GSX-US  receipt  point  focilities 
would  be  constructed  on  17.9  acres  of 
land  of  which  10.0  acres  would  be 
within  Northwest's  existing  Sumas 
Compressor  Station  site.  The  GSX 
Cherry  Point  Compressor  Station  would 
be  constructed  on  a  9.6-acre  site.  Valves 
and  valve  access  roads  (outside  of  the 
compressor  station  and  interconnect 
sites)  would  occupy  1.6  acres,  of  which 
all  but  0.3  acre  would  be  within  the 
construction  area  for  the  pipeline 
facilities. 

Disturbances  related  to  modifying 
access  roads  for  pipeline  construction 
would  affect  about  7.2  acres.  Pip>e 
storage/contractor  yard  or  rail  sidings 
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would  occupy  68.6  acres,  of  which  41.9 
acres  have  been  previously  disturbed  for 
other  uses.  Additional  temporary  work 
areas  for  the  horizontal  directional  drill 
at  Cheny  Point  would  include  24.3 
acres  of  which  8.9  acres  would  be 
within  the  Gulf  Road  right-of-way. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
solicit  and  address  concerns  the  public 
may  have  about  proposals.  We  call  this 
"scoping."  The  main  goal  of  the  scoping 
process  is  to  focus  the  EIS  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  issues  it  will  address  in  the  EIS.  All 
comments  received  are  considered 
during  the  preparation  of  the  EIS. 

Oiu"  independent  analysis  of  the 
issues  will  be  in  the  Draft  EIS,  which 
will  be  mailed  to  Federal,  state,  and 
local  agencies:  elected  officials; 
environmental  and  public  interest 
groups;  affected  landowners  and  other 
interested  individuals;  Indian  tribes; 
newspapers;  libraries;  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  45-day  comment 
period  will  be  allotted  for  review  of  the 
Draft  EIS.  We  will  consider  all 
comments  on  the  Draft  EIS  and  revise 
the  document,  as  necessary,  before 
issuing  a  Final  EIS.  The  Final  EIS  will 
include  our  response  to  each  conunent 
received  on  the  Draft  EIS  and  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  to 
approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
GSX-US.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  area  has  a  history  of  seismic 
activity. 

•  A  total  of  42  perennial  or 
intermittent  waterbodies  (onshore)  and 
the  Strait  of  Georgia  would  be  crossed. 

•  The  project  would  cross 
commercial  and  recreational  fisheries. 

•  The  project  may  affect  four 
federally  listed  threatened  or 
endangered  speciies  and  six  species  of 
special  concern. 


•  The  project  may  cross  areas  with 
significance  to  Native  Americans. 

•  Construction  would  disturb  288 
acres  of  agricultiu-al  land,  66  acres  of 
non-forested  open  space,  47  acres  of 
woodland,  and  7  acres  of  developed 
land  in  Whatcom  County,  Washington. 

•  Construction  would  interfere  with 
ship  navigation,  commercial  fishing, 
and  recreational  boating  in  the  Georgia 
Strait. 

•  The  project  crosses  the  Cherry  Point 
State  Aquatic  Reserve. 

•  The  GSX  Cherry  Point  Compressor 
Station  would  have  an  impact  on  air 
quality  and  the  noise  enviroiunent  of 
the  area.  \ 

Public  Participation,  ScopIiig.MeetinfBr 
and  Site  Visit  N.  /^ 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  and  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
conunents  are  received  in  time  and 
properly  recorded. 

•  Send  an  original  and  two  copies  of 
your  letter  to:  David  P.  Boergers. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Room  lA,  Washington,  DC  20426; 

•  Refer  to  Docket  No.  CPOl-1 76-000; 

•  Label  one  copy  of  your  comments 
for  the  attention  of  the  Gas  Group  2,  PJ- 
11.2;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  5,  2001. 

Comments  may  also  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  website  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  an  account  by  clicking  on  "Login 
to  File"  and  then  "New  User  Account." 

Everyone  who  responds  to  this  notice 
or  comments  throughout  the  EIS  process 
will  be  retained  on  our  mailing  list.  If 
you  do  not  want  to  send  comments  at 
this  time  but  still  want  to  keep  informed 
and  receive  copies  of  the  Draft  and  Final 
EIS,  please  return  the  Information 
Request  (appendix  4).  You  must  send 
comments  or  return  the  Information 


Request  for  your  name  to  remain  on  the 
mailing  list. 

In  addition  to  or  in  lieu  of  sending 
vmtten  comments,  we  invite  you  to 
attend  the  public  scoping  meetings  that 
the  FERC  will  conduct  in  the  project 
area.  The  locations  and  times  for  these 
meetingsare  listed  below. 

•  Tuesday,  June  26,  2001,  7:00  p.m.— 
Lynden  High  School  (cafeteria),  1201 
Bradley  Road,  Lynden,  Washington 
98264,  (360)  354-4401. 

•  Thursday.  June  28,  2001.  7:00 
p.m. — Senior  Services  San  Juan  Center, 
589  Nash  Street,  Friday  Harbor, 
Washington  98250,  (360)  378-9102. 

The  public  scoping  meetings  are 
designed  to  provide  you  with  more 
detailed  information  and  another 
opportunity  to  offer  your  comments  on 
the  proposed  project.  GSX-US 
representatives  will  be  present  at  the 
scoping  meetings  to  describe  their 
proposal.  Interested  groups  and 
individuals  are  encouraged  to  attend  the 
meetings  and  to  present  comments  on 
the  environmental  issues  they  believe 
should  be  addressed  in  the  Draft  EIS.  A 
transcript  of  each  meeting  will  be 
prepared  so  that  your  comments  will  be 
accurately  recorded. 

On  Wednesday,  June  27,  2001,  our 
staff  will  also  be  visiting  some  project 
areas.  The  meeting  location  for  the  site 
visit  will  be  announced  at  the  Lynden 
scoping  meeting.  Anyone  interested  in 
participating  in  a  site  visit  may  contact 
the  Conmiission's  Office  of  External 
Affairs  at  (202)  208-1088  for  more 
details  and  must  provide  their  own 
tremsportation. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding,  known  as  an  "intervenor." 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Conunission 
docimients  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
■  must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Conmiission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  3).^  Only 


^  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  Tiling  comments  electronically. 
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intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
that  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Availability  of  Additional  Information 

Additional  information  about  the 
proposed  project  is  available  fi-om  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-^1008  or  on  the  FERC 
website  lwww.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  niunber.  Click  on  the  "RIMS" 
link,  select  "Docket*"  fi-om  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  the  RIMS  helpline  can  be 
reached  at  (202)  208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemaikings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket*"  fi-om  the 
CIPS  Menu,  and  follow  the  instructions. 
For  assistance  the  CIPS  helpline  can  be 
reached  at  (202)  208-2474. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-14338  Filed  6-e-Ol;  8:45  am] 

BILLMQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  Motions  To  Intervene, 
Recommendations,  and  Terms  and 
Conditions 

June  1,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Condmt 
Exemption. 

b.  Project  No.:  12021-000. 

c.  Date  filed:  May  14,  2001. 

d.  Applicants:  Donald  K.  and  Diane  G. 
Campbell. 

e.  Name  of  Project:  Powercat 
Production  Facility. 

f.  Location:  On  a  water  supply 
pipeline  of  an  existing  fish  rearing 
facility  in  Twin  Falls  County,  Idaho. 
The  water  source  is  an  existing  artesian 


well.  The  project  would  not  occupy 
federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
McCauley.  P.O.  Box  175.  Buhl.  ID 
83316.  (208)  543-8486. 

i.  FERC  Contact:  James  Himter,  (202) 
219-2839. 

j.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
the  following  paragraphs  about  filing 
responsive  documents. 

k.  Deadline  for  filing  comments, 
protests  and  motions  to  intervene:  July 
6,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
12021-000)  on  any  comments,  protests, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

1.  Description  of  Project:  The  project 
would  consist  of  a  turbine  and  a  20- 
kilowatt  generator  connected  to  a  10- 
inch-diameter  water  supply  pipeline 
being  installed  to  provide  additional 
water  to  the  fish  rearing  facility.  The 
generating  equipment  would  be 
supported  by  a  concrete  pad  and  would 
augment  the  existing  power  supply  to 
the  fish  farm.  The  average  annual 
generation  would  be  150,000 
kilowatthours. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  888  First  Street.  N.E., 
Room  2A,  Washington,  D.C.  20426,  or 
by  calling  (202)  208-1371.  This  filing 
maybe  viewed  on  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 


reproduction  at  the  address  shown  in 
item  h  above. 

Development  Application— Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  l)efore  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
-  motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion    . 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  23108.  May  20. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  30  days  fi-om  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  45  days  fiom  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fixim  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
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circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENfE '.  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPETING 
APPLICATION."  "COMMENTS." 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nimiber  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  AJiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  any 
protest  or  motion  to  intervene  must  be 
served  upon  each  representative  of  the 
applicant  specified  in  the  particular 
application.  A  copy  of  all  other  filings 
in  reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-14352  Filed  6-6-01;  8:45  am) 

BMlUNG  code  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  to  Intervene 

)une  1.2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Proyect  No.;  11971-000. 

c.  Date  filed:  April  18,  2001. 

d.  Applicant:  Symbiotics,  LLC. 


e.  Name  and  Location  of  Project:  The 
Ridgeway  Dam  Project  would  be  located 
on  the  Uncompahgre  River  in  Ouray 
County,  Colorado.  The  porject  would  be 
located  on  a  federally-owned  dam 
administered  by  the  U.S.  Bureau  of 
Reclamation. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  hic,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comment  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11971-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  arid  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  docimient  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Ridgeway 
Reservoir  which  has  a  surface  area  of 
1,109  acres  and  a  storage  capacity  of 
89,000  acre-feet  at  a  normal  elevation  of 
9,871  feet  and  include:  (1)  A  proposed 
powerhouse  with  a  total  installed 
capacity  of  2.5  megawatts:  (2)  a 
proposed-400-foot-long,  10-foot- 
diameter  penstock;  (3)  a  proposed  4- 
mile-long,  15  kv  transmission  line;  and 
(4)  appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  21.9  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  202-208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 


(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comments  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  prelminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  a  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  1 20  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specifies  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
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Procedure.  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA^nON". 
"COMPETING  APPLICATION". 
•TROTEST".  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commisison,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A'  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14353  Filed  6-6-01;  8:45  am] 

BILLING  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

June  1.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11983-000. 

c.  Date  filed:  April  23.  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Paonia  Dam  Hydroelectric  Project 
would  be  located  on  Muddy  Creek  in 
Gunnison  Coimty,  Colorado.  The  project 
would  utilize  the  U.S.  Bureau  of 
Reclamation's  existing  Paonia  Dam. 

f.  Filed  Pursuant  to:  Fedei^  Power 
Act.  16  U.S.C.  791(a}-825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535.  Rigby.  ID  83442,  (208) 
745-8630. 

h.  FERC  Contact:  James  Honter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  &t>m  the  issuance  date  of  this 
notice. 

All  docuiments  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://vimrw.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11983-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  docimients 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Paonia  Dam, 
would  consist  of:  (1)  A  proposed  800- 
foot-long,  10-foot-diameter  steel 
penstock  liner;  (2)  a  proposed  concrete 
powerhouse  containing  one  2.5- 
megawatt  generating  imit;  (3)  a 
proposed  2-mile-long,  15-kV 
transmission  line;  and  (4)  appiutenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  14.3  GWh. 

k.  A  copy  of  the  application  is" 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 


copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particiilar 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
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In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  hied,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-14354  Filed  6-6-01;  8:45  am] 

■LUNG  COOe  •717-91-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  for  Exteiision  of 
Time  To  Commence  and  Complete 
Project  Construction 

June  1.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Application  Type:  Request  for 
Extension  of  Time. 

b.  Project  No.:  10395-024. 

c.  Date  Filed:  April  26,  2001. 

d.  Applicant:  City  of  Augusta, 
Kentucky. 

e.  Name  and  Location  of  Project:  The 
Meldahl  Hydroelectric  Project  is  to  be 
located  at  the  U.S.  Army  Corps  of 
Engineers'  Meldahl  Locks  and  Dam  on 
the  Ohio  River  in  Bracken  County, 
Kentucky. 

f.  Filed  Pursuant  to:  Public  Law  105- 
213  and  sections  4.200(c)  and  4.202(a] 
of  the  Commission's  regulations. 

g.  Applicant  Contacts:  Mr.  Edward  J. 
Rudd,  Counsel  to  the  City  of  Augusta, 
P.O.  Box  25,  Brooksville,  KY  41004, 
(606)  735-2950  and  Mr.  John  R.  Molm, 
Troutman  Sanders,  LLP,  401  9th  Street, 
NW..  Suite  1000,  Washington.  DC 
20004-2134.  (202)  274-2957. 

h.  FERC  Contact:  James  Hunter,  (202) 
219-2839. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  July 
6,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
10395-024)  on  any  comments  or 
motions  filed. 

j.  Description  of  Proposal:  The 
Applicant  requests  an  extension  of  time 
to  July  31,  2003,  to  commence 
construction,  as  authorized  by  Public 
Law  105-213.  In  support  of  its  request, 
the  Applicant  states  diat  the  project  is 
not  economical  using  a  conventional 
construction  design  in  the  current 
market-based  environment.  The 
Applicant  notes  that  it  is  exploring 
alternative  designs,  has  published 
requests  for  such  designs,  and  is 
awaiting  responses.  The  Applicant 
states  further  that  if  it  determines  an 
alternative  design  to  be  feasible,  it  will 
seek  appropriate  amendments  to  its 
license.  The  deadline  for  completion  of 
construction  would  be  extended  to  July 
31.  2005. 

k.  Locations  of  the  application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  20ft-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 


online/rims.htm  (Call  (202)  208-2222 
for  assistance).  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
addresses  in  item  g  above. 

1.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  or 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20420. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  hom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
fiUng  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14355  Filed  6-6-01;  8:45  am) 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM9a-1-000] 

Regulations  Governing  Off-ttte-Record 
Communications;  Public  Notice 

Jime  1,  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
commimications. 

Order  No.  607  (64  FR  51222, 
September  22. 1999)  requires  _ 

Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
commimication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  commimication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commimication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  appUcable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
imless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 


Exempt 

1.  ELOO-95-017;  5-21-01;  Barry  R. 
Wallerstein. 

2.  Project  No.  2042;  5-21-01;  Timothy 
B.  Bachelder. 

3.  CPOO-1 65-000;  5-22-01;  Roy  L. 
Harris. 

4.  Project  No.  2042-013;  5-22-01; 
Tim  Welch. 

5.  CPOO-232-001;  5-18-01;  Kent  P. 
Sanders. 

6.  CPOO-40-002;  5-23-01;  David  L. 
Hankla. 

7.  Project  No.  1986-010;  5-22-01; 
Dave  Justus. 

David  P.  Boergers, 

Secretary. 

4FR  Doc.  01-14350  Filed  6-6-01;  8:45  am] 

BtLLMO  COOE  6717-01-W 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AL-056-200106;  FRL-6993^] 

Adequacy  Status  of  the  BIrmingtiam, 
AL,  Ozone  Attainment  Demonstration 
for  Transportation  Conformity 
Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

summary:  hi  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  in  the  Birmingham,  Alabama 
ozone  attainment  demonstration 
submitted  on  November  1,  2000,  are 
adequate  for  conformity  purposes.  On 
March  2,  1999,  the  D.C.  Circuit  Court 
ruled  that  submitted  State 
Implementation  Plans  (SIPs)  caimot  be 
used  for  conformity  determinations 
until  EPA  has  affirmatively  found  them 
adequate.  As  a  result  of  our  finding,  the 
Birmingham  ozone  nonattainment  area 
must  use  the  motor  vehicle  emissions 
budgets  from  the  submitted  ozone 
attainment  demonstration  for  future 
conformity  determinations. 

DATES:  This  finding  is  effective  June  22, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
website:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 
The  SIP  is  available  for  public  viewing 
at  the  United  States  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW.,  Adanta,  Georgia,  30303.  You  can 
request  a  copy  of  the  SIP  submission  by 
contacting  Kelly  Sheckler,  Regulatory 


Planning  Section,  United  States 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta.  Georgia 
30303,  Phone:  (404)  562-9042.  Fax: 
(404)  562-9019.  E-mail: 
Sheckler.Kellydepa.gov. 


SUPPLEMENTARY  INFORMATION: 
Backgroui)d 

This  notice  is  simply  an  ~ 

announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  4  sent  a  letter 
to  the  Alabama  Department  of 
Environmental  Management  on  May  22, 
2001.  stating  that  the  motor  vehicle 
emissions  budgets  in  the  Birmingham, 
Alabama,  ozone  attainment 
demonstration  for  2003  are  adequate. 
This  finding  has  been  announced  on 
EPA's  conformity  website  referenced 
above. 

EPA  Region  4  received  comments  on 
the  motor  vehicle  emissions  budget  for 
transportation  conformity  purposes 
contained  in  the  Birmingham,  Alabama, 
1-hour  ozone  attainment  demonstration. 
EPA  Region  4  has  prepared  a  response 
to  those  comments  and  has  posted  the 
response  on  the  website  referenced 
above. 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  This 
guidance  was  used  in  making  our 
adequacy  determination.  The  criteria  by 
which  we  determine  whether  a  SIP's 
motor  vehicle  emission  budgets  are 
adequate  for  conformity  purposes  are 
outiined  in  40  CFR  93.118(e)(4).  Please 
note  that  an  adequacy  review  is  separate 
from  EPA's  completeness  review,  and  it 
cilso  should  not  be  used  to  prejudge 
EPA's  ultimate  action  to  approve  or 
disapprove  the  SIP.  The  SIP  could  later 
be  disapproved  for  reasons  unrelated  to 
the  transportation  conformity  even 
though  the  budgets  have  been  deemed 
adequate. 

Authority:  42  U.S.C.  7401-7671q. 


30738 


Federal  Register/Vol.  66.  No.  110/Thursday.  June  7.  2001 /Notices 


Dated:  May  21,  2001. 
A.  Stanley  ^4eibu^g, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  01-14375  Filed  6-6-01;  8:45  am) 

BILUNG  COOe  6S60-50-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  010746-009 
Title:  Columbus/P&O  Nedlloyd  Space 

Charter  and  Sailing  Agreement 
Parties; 
Hamburg-Sud 
P&O  Nedlloyd  Limited 
Synopsis:  The  proposed  modification 
revises  the  geographic  scope  by 
deleting  U.S.  Pacific  Coast  ports  and 
ports  on  various  Pacific  Islands  and 
adding  ports  in  Jamaica  and  Panama. 
The  modification  also  updates  and 
restates  the  agreement. 
Agreement  No.:  011683-001 
Title:  Contship/CMA  CGM/Marfret 

Space  Charter  and  Sailing  Agreement 
Parties: 
CMA  CGM.  S.A. 
Compagnie  Maritime  Marfret 
Contship  Containerlines  Limited 
Synopsis:  The  proposed  amendment 
adds  Jamaica  and  Panama  to  the 
agreement's  scope,  increases  the 
nixmber  of  vessels  currently  employed 
from  8  to  9,  increases  the  maximimi 
authorized  from  10  to  12  vessels,  and 
revises  space  allocations. 

Dated:  June  1,  2001. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBralde, 
Secretary. 
[PR  Doc.  01-14296  Filed  6-6-01:  8:45  am] 

BILUNO  COOE  CTSO-OI-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 


application  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  hot 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Quick  Freight  Group.  Inc.  d/b/a 
Accufreight  Group,  147-35  Farmers 
Blvd.,  #201.  Jamaica.  NY  11434. 
Officers:  Han  Goo  Choi,  President 
{Qualifying  Individual) 

Sunfreight  Cargo  International,  Inc.. 
3541  Taffrail  Lane.  Oxnard.  CA 
93035.  Officers:  Paulino  J.  Gerardo. 
CFO  (Qualifying  Individual),  Rolando 
P.  Gipulan.  President 

Extrans  International  U.S.A..  758 
Glasgow  Avenue,  2nd  Floor. 
Inglewood,  CA  90301.  Officers:  Andy 
Song.  Treasurer/Managing  Director 
(Qualifying  Individual).  Kyu  Seung 
Shin,  CEO 

Scorpion  Express  Line  Corp.,  4995  NW 
72  Avenue,  Suite  406,  Miami,  FL 
33166,  Officers:  Ricardo  Amable. 
President  (Qualifying  Individual). 
Raul  Campos.  Vice  President 

Hemisphere  International  Shipping, 
Inc.,  P.O.  Box  13401,  Santvrie.  Puerto 
Rico  00908.  Officers:  Wayne  M. 
Siegel.  Vice  President  (Qualifying 
Individual) 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicant 

STS  North  America  Inc..  12727  NE  20th 
Street.  Suite  23.  Bellevue.  WA  98005. 
Officers:  Nickolay  Nickolaychuk. 
Director  (Qualifying  Individual). 
Rustam  Yuldashev,  Director 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Shoreline  Exprss.  Inc..  13231  Eastern 
Avenue.  Suite  No.  3  Palmetto.  FL 
34221,  Officers:  Mildred  Reba  Hunt, 
Secretary  (Qualifying  Individual). 
Timmy  S.  Adanis.  President 

Dated:  June  1,  2001. 
Bryant  L.  VanBrakle, 
Secretary. 

(FR  Doc.  01-14297  Filed  6-6-01:  8:45  am] 
BILUNG  COOE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  2,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Harvard  Bancorp,  Inc.,  Harvard. 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Hebron  Bancshares, 
Inc.,  Hebron,  Illinois,  and  thereby 
indirectly  acquire  voting  shares  of 
Hebron  State  Bank,  Hebron,  Illinois. 

2.  Marshall  &■  llsley  Corporation, 
Milwaukee,  Wisconsin;  to  merge  with 
National  City  Bancorporation, 
Minneapolis.  Minnesota,  and  thereby 
indirectly  acquire  voting  shares  of 
National  City  Bank  of  Minneapolis, 
Minneapolis,  Minnesota. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Diversified  Business  Credit,  Inc., 
Minneapolis.  Minnesota,  and  thereby 
engage  in  extending  credit  and  servicing 
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loans,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri 
63166-2034: 

1.  Peoples  Home  Holding.  Inc., 
Greenbrier,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
Peoples  Bank.  Portland,  Arkansas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  Cascade  Financial  Corporation, 
Everett,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Cascade 
Bank,  Everett,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  4,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-14367  Filed  6-6-01;  8:45  am) 

MUMQ  COOC  ttlO-OI-S 


ftOERAL  RESERVE  SYSTEM 

NoUca  of  Proposals  to  Engage  In 
Parmisslbia  Nonbanking  Activities  or 
to  Acquire  Companies  tfurt  are 
Engaged  In  Permissible  Nonbanking 
ActMtlas 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 


or  the  offices  of  the  Board  of  Governors 
not  later  than  June  22,  2001. 

A.  Federal  Reserve  Bank  of  Boston 

(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston. 
Massachusetts  02106-2204: 

1.  Camden  National  Corporation, 
Camden.  Maine;  to  acquire  Acadia 
Trust,  National  Association,  Portland. 
Maine,  and  thereby  engage  in  trust 
company  activities,  pursuant  to  § 
225.28(b)(5)  of  Regulation  Y.  and  Gouws 
Capital  Management.  Inc.,  Portland, 
Maine,  and  thereby  engage  in 
investment  advisory  services,  pursuant 
to  §  225.28(b)(6)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  4,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-14366  Filed  6-6-01;  8:45  amj 

BNXMG  CODE  S210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administrstion 

Anesthetic  and  Ufa  Support  Drugs 
Advlaory  Committae  Meeting; 
CancaliatkNt 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  canceling  the 
meeting  of  the  Anesthetic  and  Life 
Support  Drugs  Advisory  Committee 
scheduled  for  June  14  and  15,  2001.  The 
meeting  was  announced  in  the  Federal 
Register  of  May  3.  2001  (66  FR  22240). 
It  will  be  rescheduled  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kimberly  Topper.  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7001,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12529. 

Dated:  May  31,2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner 
[FR  Doc.  01-14293  Filed  6-6-01;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-R-118] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Peer  Review 
Organization  Contracts:  Solicitation  of 
Statements  of  Interest  from  In-State 
Organizations,  General  Notice  and 
Supporting  Regulations  in  42  CFR  475; 
Form  No.:  HCFA-R-118  (OMB#  0938- 
0526);  Use:  This  notice  is  a  solicitation 
of  sources  sought  for  the  procurement  of 
medical  review  services.  The 
information  is  require  for  potential 
contractors  to  demonstrate  that  they 
meet  the  statutory  requirements  as  Peer 
Review  Organizations.  Compliance  with 
these  requirements  is  voluntary.; 
Frequency:  As  needed;  Affected  Public: 
Business  or  other  for-profit;  Number  of 
Respondents:  53  Total  Annual 
Responses:  53;  Total  Annual  Hours:  1 
hour. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
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the  0MB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  May  30,  2001. 
)ohn  P.  Burke  ID, 

HCFA  Reports  Clearance  Officer.  HCFA. 
Office  of  Information  Services.  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
IFR  Doc.  01-14370  Filed  6-6-01:  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  & 
Human  Development  (NICHD): 
Opportunity  for  Cooperative  Research 
and  Development  Agreement  (CRADA) 

SUMMARY:  The  National  Institute  of 
Child  Health  &  Hiunan  Development  is 
seeking  at  least  one  Collaborator  to 
participate  in  a  CRADA  to  develop 
computer  software  that  will  assist  in  the 
diagnostic  and  clinical  management  of 
amenorrhea. 

DATES:  On  or  before  August  6.  2001, 
interested  parties  should  send  informal 
written  notice  to  the  Technology 
Transfer  Branch  of  the  National  Cancer 
Institute  (NCI  TTB),  acting  on  behalf  of 
NICHD.  of  the  intent  to  Ble  a  formal 
proposal.  Formal  proposals  must  be 
submitted  to  the  NCI  TTB  on  or  before 
September  5.  2001.  Proposals  submitted 
after  September  5.  2001  will  be 
considered,  but  only  after  any  and  all 
proposals  submitted  within  the  ninety- 
day  period. 

ADDRESSES:  Inquiries  and  proposals 
regarding  this  opportunity  should  be 
addressed  to:  Bruce  D.  Goldstein.  NCI 
Technology  Transfer  Branch.  Executive 
Plaza  South.  6120  Executive  Blvd..  Suite 
450.  Rockville.  Maryland.  20852  (Phone 
301-496-0477,  Fax  #  301-402-2117). 
Scientific  questions  should  be 
addressed  to:  Dr.  Lawrence  Nelson, 
Head,  NICHD  Gynecologic 
Endocrinology  Unit,  Developmental 
Endocrinology  Brcuich,  Building  10, 
Room  10N262,  Bethesda,  MD  20892- 
1862  (Phone  (direct)  301-402-6608; 
Phone  (office)  301-496-4686;  Fax  301- 
402-0574;  email 
Lawrence Nelson@nih.gov). 

SUPPLEMENTARY  INFORMATION:  A  CRADA 
is  the  anticipated  joint  agreement  to  be 
entered  into  by  NICHD  and  a 
collaborator  pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (15 


U.S.C.  3710a).  as  amended.  A  CRADA  is 
an  agreement  designed  to  enable  certain 
collaborations  between  Government 
laboratories  and  non-Govemment 
laboratories.  It  is  not  a  grant,  and  is  not 
a  contract  for  the  procurement  of  goods/ 
services.  The  NICHD  is  prohibited  from 
transferring  funds  to  a  CRADA 
collaborator. 

Under  a  CRADA.  the  NICHD  can  offer 
the  selected  collaborator  access  to 
facilities,  staff,  materials,  and  expertise. 
The  collaborator  may  contribute 
facilities,  staff,  materials,  expertise,  and 
funding  to  the  collaboration.  A  CRADA 
collaborator  may  elect  an  option  to  an 
exclusive  or  non-exclusive  license  to 
Government  intellectual  property  rights 
arising  under  the  CRADA.  and  may 
qualify  as  an  inventor  or  co-inventor  of 
new  technology  developed  under  the 
CRADA.  Any  party  is  eligible  to 
participate;  however,  as  between  two  or 
more  sufficient,  overlapping  research 
proposals  (where  the  overlap  cannot  be 
cured),  the  NICHD,  as  specified  in  15 
U.S.C.  3710a(c)(4),  will  give  special 
consideration  to  small  businesses,  and 
will  give  preference  to  business  units 
located  in  the  U.S.  that  agree  that 
products  either  embodying  inventions 
made  under  the  CRADA  or  produced 
through  the  use  of  such  inventions  will 
be  manufactured  substantially  in  the 
United  States.  In  all  other  respects,  the 
decision  whether  to  begin  negotiating  a 
particular  CRADA  will  turn  on  how 
well  the  proposal  addresses  the 
selection  criteria  below  and  how  closely 
the  proposed  research  matches  the 
research  interests  of  the  NICHD. 

The  NICHD's  general  objectives  for  all 
CRADAs  are  the  rapid  publication  of 
research  findings,  and  the  timely 
commercialization  of  prognostic, 
diagnostic,  or  therapeutic  products. 
Specific  CRADA  research  goals  will  be 
tailored  to  the  particular  needs  of  the 
NICHD  laboratory,  the  expertise  of  the 
collaborator  and  NICHD.  and  any 
proprietary  technology  the  collaborator 
and/or  NICHD  brings  to  the  project. 
Under  the  present  opportunity,  the  goals 
of  the  CRADA  are  anticipated  to 
include,  but  not  be  limited  to,  the 
development  of  the  following 
technology: 

•  Development  of  one  or  more 
software  packages  for  analyzing  patient 
data  in  cases  of  amenorrhea; 

•  Examination  of  possible  automated 
processes  for  conducting  differential 
diagnoses  of  conditions  causing 
amenorrhea;  and 

•  Development  of  improved  tools  for 
diagnosing  conditions  causing 
amenorrhea,  to  be  used  by  clinicians  in 
a  clinical  setting. 


The  software  to  be  developed  will  be 
able  to  collect  standardized  data  from 
patients  with  amenorrhea  at  the  point  of 
care.  This  system  will  be  used  to  collect 
research  data  that  will  accurately 
characterize  the  clinical  presentation  of 
a  broad  range  of  disorders  that  may 
present  with  a  chief  complaint  of 
amenorrhea.  As  this  data  is  collected 
and  analyzed  the  findings  will  be  used 
to  update  the  software.  This  iterative 
process  will  build  an  effective 
instrument  that  eventually  can  be  used 
by  caregivers  at  the  point  of  patient 
contact  to  assist  in  the  diagnosis  and 
management  of  amenorrhea.  After  the 
system  has  been  fully  validated  in  a 
research  setting  this  "working  model" 
may  be  modified  so  as  to  collect  basic 
screening  data  from  women  with 
amenorrhea  in  preparation  for  a  visit  to 
their  health  care  provider.  Thus,  the 
development  of  a  successful  system  will 
depend  heavily  on  insight  and 
experience  on  how  to  best  meet  the 
needs  of  the  health  care  consumer  as 
well  as  the  health  care  provider. 

A  strategy  should  be  developed  to 
collect  the  patient  data,  link  it  to  the 
pertinent  published  medical  literature 
across  disciplines,  and  provide  a 
process  for  guided  investigation  and 
clinical  decision  making.  Strategies 
should  also  be  developed  to  employ  the 
system  for  patient  education,  disease 
prevention,  and  health  promotion. 

The  term  of  the  CRADA(s)  will  be  up 
to  five  (5)  years,  depending  on  the 
proposal(s).  Applicants  are  encouraged 
to  recommend  in  the  written  proposal 
alternative,  additional  applications  and 
technologies  to  be  developed. 

Anticipated  Party  Contributions 

The  role  of  NICHD  may  include  the 
following: 

(1)  Plan  research  studies,  interpret 
research  results,  and  jointly  publish  the 
conclusions  with  the  collaborator; 

(2)  Provide  collaborator  with  access  to 
existing  NICHD  research  data  (both 
already  collected  and  yet  to  be 
collected); 

(3)  Provide  staff,  expertise,  & 
materials  for  the  development  and 
testing  of  promising  products;  and 

(4)  Provide  work  space  and 
equipment  for  testing  of  any  prototype 
systems  developed. 

The  role  of  the  successful  collaborator 
will  include  the  following: 

(1)  Provide  significant  intellectual, 
scientific,  and  technical  expertise  in  the 
development  and  manufacture  of 
relevant  products; 

(2)  Plan  research  studies,  interpret 
research  results,  and  jointly  publish  the 
conclusions  with  NICHD; 
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(3)  As  necessary  for  the  project, 
provide  to  NICHD  any  specialized  or 
unusual  equipment,  access  to  necessary 
proprietary  technology  and/or  data;  and 

(4)  As  necessary  for  the  project, 
provide  staff  and  funding  in  support  of 
the  research  goals. 

Other  contributions  may  be  necessary 
for  particular  proposals. 

Selection  Criteria 

Proposals  submitted  for  consideration 
should  address,  as  best  as  possible  and 
to  the  extent  relevant  to  the  proposal, 
each  of  the  following  qualifications: 

(1)  Expertise: 

A.  Expertise  in  the  research  and 
development  of  high  quality  software 
utilizing  artificial  intelligence; 

B.  Experience  in  determining  and 
meeting  the  needs  of  health  care 
consumers;  and 

C.  Demonstrated  ability  in  the 
production  and  verification  of  software 
products. 

(2)  Reliability  as  a  research  partner: 

A.  Develops  and  produces  products  in 
a  timely  manner  (for  example,  as 
demonstrated  by  a  history  of  meeting 
benchmarks  in  licenses); 

B.  Indications  of  high  levels  of 
satisfaction  by  industry  with  the 
collaborator's  products;  and 

C.  Commitment  to  supporting  the 
advancement  of  scientific  research,  as 
evidenced  by  a  willingness  to  publish 
research  results  in  a  prompt  manner; 
and 

D.  Willingness  to  be  bound,  to  the 
extent  applicable,  by  DHHS  and  PHS 
policies  regarding: 

(i)  The  rapid,  public  distribution  of 
pure  research  tools. 

(ii)  The  care  and  handling  of  animals, 
and 

(iii)  Human  subjects  research. 

(3)  Physical  Resources: 

A.  An  established  headquarters,  with 
office  space  and  basic  office  equipment; 

B.  Access  to  the  organization  during 
business  hours  by  telephone,  facsimile, 
courier,  U.S.  Post,  e-mail,  the  World- 
Wide-Web.  and  any  evolving 
communication  technologies;  and 

C.  Sufficient  financial  and  material 
resources  to  support,  at  a  minimum,  the 
anticipated  activities  of  the  CRADA. 

Dated:  May  31.  2001. 
Kathleen  Syl>ert, 
Chief.  TTB/NCI/NIH. 
[PR  Doc.  01-14365  Filed  6-6-01;  8:45  am) 

■tLUNQ  CODE  414(MI1-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Aging  Special  Emphasis  Panel.  June  7, 
2001,  2:30  p.m.  to  Jime  7.  2001.  4  p.m.. 
7201  Wisconsin  Avenue.  Bethesda.  MD, 
20892  which  was  published  in  the 
Federal  Register  on  May  24.  2001.  66 
FR  28756. 

The  meeting  scheduled  for  June  7. 
2001  will  now  be  held  on  June  20.  2001. 
The  meeting  is  closed  to  the  public. 

Dated:  May  31,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14359  Filed  6-6-01;  8:45  am) 

BHJJNO  COW  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  InstKute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  give  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote;  July  2-3,  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Governor's  House  Hotel.  17th  & 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Richard  E.  Weise,  PhD.. 
Scientific  Review  Administrator.  National 
Institute  of  Mental  Health.  DEA.  National 
Institutes  of  Health.  6001  Executive 
Boulevard.  Room  6140.  MSC9606.  Bethesda. 
MD  20892-9606.  301-443-1340, 
rweise@mail.nih.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Date.July  12,  2001. 


Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Houmam  H.  Aiaj.  PliD.. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6150,  MSC  9608. 
Bethesda,  MD  20892-9608.  301-443-1340. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  May  31.2001. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14360  Filed  6-6-01;  8:45  ami 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  discIosiu«  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Dote;July  18.  2001. 

Time:  3  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20892. 

Contact  Person:  Aftab  A.  Ansari.  PiiD. 
National  Institutes  of  Health.  NIAMS. 
Natcher  Building,  45  Center  Drive,  Room 
5AS25N,  Bethesda,  MD  20892.  301-594- 
4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
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Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  May  31.2001. 
LaVemese  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14361  Filed  6-&-01;  8:45  am) 
BHJJNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arttirltis  and 
Musculoskeltal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Ddfe.July  17-18.  2001. 

Time:  8:30  am  to  2:30  pm. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20892. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
National  Institutes  of  Health.  NIAMS, 
Natcher  Building,  45  Center  Drive,  Room 
5AS25N,  Bethesda,  MD  20892,  301-594- 
4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institues  of  Health.  HHS) 

Dated:  May  31,2001. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14362  Filed  6-6-01;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  RFA  ESOl-004— 
Mechanisms  of  Environmental  Oxidative 
Stress  and  Dietary  Modulation. 

Date:  June  27-29,  2001. 

Time:  1  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Building 
101,  Conference  Room  B,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Brenda  K.  Weis,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training,  Nat.  Institutes  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD/EC-30,  Research  Triangle  Park, 
NC  27709.  919/541-4964. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  RFP  ES-01-05. 

Z>ate:June29.  2001. 

Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive,  Durham,  NC  27713. 

Contact  Person:  Zoe  E.  Huang,  MD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research  and  Training.  Nat.  Institutes  of 
Environmental  Health  Sciences,  P.O.  Box 
12233,  MD/EC-30.  Research  Triangle  Park, 
NC  27709.  919/541-4964. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142.  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training:  93.143.  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 


and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  May  31,2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-14364  Filed  6-6-01;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Heart,  Lung, 
and  Blood  Advisory  Council,  June  14, 
2001.  8:30  AM  to  June  14,  2001,  2  PM. 
National  Institutes  of  Health,  Building 
31,  C  Wing,  Conference  Room  10,  9000 
Rockville  Pike,  Bethesda,  MD,  20892 
which  was  published  in  the  Federal 
Register  on  May  4,  2001,  66  FR  22589. 

The  National  Heart,  Lung,  and  Blood 
Advisory  Council's  open  session  start 
time  has  changed  from  8:30  AM  to  8 
AM.  Date  and  location  remain  the  same. 
The  meeting  is  partially  closed  to  the 
public. 

Dated:  May  31,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14363  Filed  6-6-01;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4456-N-16] 

Privacy  Act  of  1974;  Notice  of  a 
computer  matching  program 

AGENCY:  Office  of  the  Chief  hiformation 
Officer,  HUD. 

ACTION:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Department  of  Justice  (DOJ). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  (Pub.  L.  100-503),  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (Jime 
19,  1989)),  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
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Congress  and  the  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
recurring  computer  matching  program 
with  the  Department  of  Justice  (DOJ)  to 
utilize  a  computer  information  system 
of  HUD,  the  Credit  Alert  Interactive 
Voice  Response  System  (CATVRS),  with 
DOJ's  debtor  files.  The  CAIVRS  data 
base  now  includes  delinquent  debt 
information  from  the  Departments  of 
Agriculture,  Education,  Veteran  Affairs 
and  the  Small  Business  Administration. 
This  match  will  allow  prescreening  of 
applicants  for  debts  owed  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government. 
Before  granting  a  loan,  a  lending  agency 
and/or  an  authorized  lending  institution 
will  be  able  to  interrogate  the  CAIVRS 
debtor  file  which  contains  the  Social 
Security  Numbers  (SSNs)  of  HUD's 
delinquent  debtors  and  defaulter  and 
debtor  files  of  the  DOJ  and  verify  that 
the  loan  applicant  is  not  in  default  on 
a  Federal  judgment  or  delinquent  on 
direct  or  guaranteed  loans  of 
participating  Federal  programs.  As  a 
result  of  the  information  produced  by 
this  match,  the  authorized  users  may 
not  deny,  terminate,  or  make  a  final 
decision  of  any  loan  assistance  to  an 
applicant  or  take  other  adverse  action 
against  such  applicant,  until  an  officer 
or  employee  of  such  agency  has 
independently  verified  such 
information. 

DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  July  9, 
2001  unless  comments  are  received 
which  will  result  in  a  contrary 
determination,  or  40  days  from  the  date 
a  computer  matching  agreement  is 
signed,  whichever  is  later. 

Comments  Due  Date:  July  9,  2001. 
ADDRESSEES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

From  Recipient  Agency  Contact: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  St.,  SW., 
Room  P8001,  Washington,  DC  20410, 
telephone  number  (202)  708-2374.  (This 


is  not  a  toll-free  number.)  A 
telecommunication  device  for  hearing 
and  speech-impaired  individuals  (TTT) 
is  available  at  1-800-877-8339  (Fedend 
Information  Relay  Service). 

From  Source  Agency  Contact:  Diane  J. 
Watson,  Debt  Collection  Management, 
Department  of  Justice,  10th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20530,  telephone  number  (202)  514- 
5343.  (This  is  not  a  toll-free  number.) 

Reporting:  In  accordance  with  Public 
Law  100-503,  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public;"  copies  of  this 
Notice  and  report  are  being  provided  to 
the  Committee  on  Government  Reform 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Authority:  The  matching  program  will  be 
conducted  under  the  authority  of  28  U.S.C. 
2301(e)  (3611  of  the  Federal  Debt  Collection 
Procedures  Act  of  1990.  Pub.  L.  101-647), 
and  Office  of  Management  and  Budget  (OMB) 
Circulars  A-1 29  (Managing  Federal  Credit 
Programs)  and  A-70  (Policies  and  Guidelines 
for  Federal  Credit  Programs).  One  of  the 
purposes  of  all  Executive  departments  and 
agencies — including  HUD — is  to  implement 
efficient  management  practices  for  Federal 
credit  programs.  OMB  Circulars  A-1 29  and 
A-70  were  issued  under  the  authority  of  the 
Budget  and  Accounting  Act  of  1921,  as 
amended;  the  Budget  and  Accounting  Act  of 
1950,  as  amended;  the  Debt  Collection  Act  of 
1982,  as  amended;  and,  the  Deficit  Reduction 
Act  of  1984,  as  amended. 

Objectives  To  Be  Met  By  the  Matching 
Program:  By  identifying  those 
individuals  or  corporations  against 
whom  the  DOJ  has  filed  a  judgment,  the 
Federal  Government  can  expand  the 
prescreening  search  of  their  loan 
applicants  to  further  avoid  lending  to 
applicants  who  are  credit  risks. 

Records  To  Be  Matched:  HUD  will 
utilize  its  system  of  records  entitled 
HUD/DEPT-2,  Accounting  Records.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 
on  borrowers  and  co-borrowers  who  are 
currently  in  default  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  years  on  Title  II  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 


inputs  from  HUD/DEPT-2  8,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1 ,  Rehabilitation  Loans- 
Delinquent/Default. 

The  DOJ  vdll  provide  HUD  with  its 
debtor  files  contained  in  its  system  of 
records  entitled,  Debt  Collection 
Management  System,  JUSTICE/JMD- 
006.  HUD  is  maintaining  IX)J's  records 
only  as  a  ministerial  action  on  behalf  of 
DOJ,  not  as  part  of  HUDs  HUD/DEPT- 
2  system  of  records.  DOJ's  data  contain 
information  on  individuals  or 
corporations  who  have  defaulted  on 
Federal  judgments.  The  DOJ  will  retain 
ownership  and  responsibility  for  their 
system  of  records  that  they  place  with 
HUD.  HUD  serves  only  as  a  record 
location  and  routine  use  recipient  for 
DOJ's  data. 

Notice  Procedures:  HUD  will  notify 
individuals  at  the  time  of  application 
(ensuring  that  routine  use  appears  on 
the  application  form)  for  guaranteed  or 
direct  loans  that  their  records  will  be 
matched  to  determine  whether  they  are 
delinquent  or  in  default  6n  a  Federal 
debt.  HUD  and  DOJ  will  also  pubUsh 
notices  couching  routine  use 
disclosures  in  the  Federal  Register  to 
inform  individuals  that  a  computer 
match  may  be  performed  to  determine  a 
loan  applicant's  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individuals 
Involved:  The  debtor  records  include 
these  data  elements  from  HUD's  systems 
of  records,  HUD/Dept-2:  SSN,  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records     - 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures,  and  Federal  judgment 
liens. 

Categories  of  individuals  include 
former  mortgagors  and  purchasers  of 
HUD-owned  properties,  manufactured 
(mobile)  home  and  home  improvement 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  rehabilitation 
loan  debtors  who  are  delinquent  or  in 
default  on  their  loans,  and  individuals 
or  corporations  against  whom 
judgments  have  been  filed  by  DOJ. 

Period  of  the  Match:  Matching  will 
begin  at  least  40  days  from  the  date 
copies  of  the  signed  (by  both  Data 
Integrity  Boards)  computer  matching 
agreements  are  sent  to  both  Houses  of 
Congress  or  at  least  30  days  from  the 
date  this  Notice  is  published  in  the 
Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
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deteimiuation.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modify 
the  agreement. 

Dated:  May  31,  2001. 
Gloria  R.  Parker, 

Chief  Information  Officer. 

[FR  Doc.  01-14403  Filed  &-6-01:  8:45  am] 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Amended  Environmental 
Assessment  for  Proposed  Amendment 
of  Incidental  Take  Permit  PRT-816732 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  of 
amendments  to  Incidental  Take  Permit 
(IT?)  PRT-816732.  originally  issued 
October  22, 1996.  The  originally  issued, 
and  currently  active.  FTP  authorizes  the 
take  of  bald  eagles  {Haliaeetus 
leucocephalus)  in  Osceola  County, 
Florida.  The  proposed  ITP 
modifications  respond  to  the  Permittee's 
request  for  clarification  of  specific 
conditions  of  the  original  ITP  and 
address  revised  development  plans 
submitted  by  the  Permittee. 

The  Service  also  aimounces  the 
availability  of  an  amended  EA  and  HCP 
for  the  incidental  take  amendment 
application.  Copies  of  the  draft  EA  and/ 
or  HCP  may  be  obtained  by  making  a 
request  to  the  Regional  Office  (see 
ADDRESSES).  Requests  must  be  in  writing 
to  be  processed.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  IIP  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA).  The  preliminary 
Finding  of  No  Significant  Impact 
(FONSI)  is  based  on  information 
contained  in  the  draft  EA  and  HCP.  The 
final  determination  will  be  made  no 
sooner  than  60  days  from  the  date  of 
this  notice.  This  notice  is  provided 
pursuant  to  Section  10  of  the  Act  and 
NEPA  regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action,  including  the  identification  of 
any  other  aspects  of  the  human 


environment  not  already  identified  in 
the  Service's  amended  EA.  Further,  the 
Service  is  specifically  soliciting 
information  regarding  the  adequacy  of 
the  HCP  as  measured  against  the 
Service's  FTP  issuance  criteria  found  in 
50  CFR  parts  13  and  17. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  internet  to  david_dell@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  return  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone 
number  listed  below  (see  FURTHER 
INFORMATION  CONTACT).  Finally,  you  mtty 
hand  deliver  comments  to  either  Service 
office  listed  below  (see  ADDRESSES).  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  administrative  record.  We  will 
honor  such  requests  to  the  extent 
allowable  by  law.  There  may  also  be 
other  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  not;  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

DATES:  Written  comments  on  the 
proposed  ITP  amendments  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  August  6,  2001. 

ADDRESSES:  Persons  wishing  to  review 
the  amended  EA  or  the  EA  originally 
prepared  for  the  issuance  of  this  FTP. 
may  obtain  a  copy  by  writing  the 
Service's  Southeast  Regional  Office. 
Atlanta.  Georgia.  These  documents  will 
also  be  available  for  public  inspection 
by  appointment  during  normal  business 
hours  at  the  Regional  Office.  1875 
Century  Boulevard.  Suite  200.  Atlanta. 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Post 


Office  Box  2676,  Vero  Beach,  Florida 
32961-2676. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell.  Regional  HCP  Coordinator, 
(see  ADDRESSES  above),  telephone:  404/ 
679-7313.  facsimile:  404/679-7081;  or 
Mr.  Mike  Jennings.  Fish  and  Wildlife 
Biologist.  South  Florida  Ecosystem 
Office,  Vero  Beach.  Florida  (see 
ADDRESSES  above),  telephone:  561/562- 
3909. 

SUPPLEMENTARY  INFORMATION:  On 
October  22.  1996,  Mr.  Nick  Gross,  the 
Permittee,  was  issued  ITP  PRT-816732 
in  response  to  the  submission  of  an 
adequate  Habitat  Conservation  Plan 
(HCP)  and  complete  permit  application 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (U.S.C. 
1531  et  seq.),  as  amended  (Act).  The 
current  FTP  "authorizes  the  one-time 
taking  of  nesting  bald  eagles,  through 
harassment,  resulting  from  earth 
moving,  land  clearing,  and  human 
habitation  of  a  residential  community 
being  developed  by  the  Permittee.  The 
FTP  requires  a  number  of  measures  to 
minimize  the  impacts  of  residential 
development  on  nesting  bald  eagles, 
including  phased  construction  within  a 
250  foot  buffer  zone  around  the  nest, 
limitations  on  vegetation  removal 
within  the  250  foot  buffer  zone,  as  well 
as  various  prohibited  activities  and 
building  restrictions  within  the  buffer 
zone.  The  FTP  also  requires  mitigation 
in  the  form  of  payment  of  $25,000  to  a 
bald  eagle  conservation  fund  upon  a 
determination  that  the  nesting  eagles 
abandoned  the  nest  site. 

Bald  eagles  successfully  nested  during 
the  1996-1997,  1997-1998,  and  1998- 
1999  nesting  seasons  due  to  the 
implementation  of  minimization 
measures  prescribed  within  the  FTP. 
However,  the  Permittee's  1999-2000 
monitoring  report  indicated  that  bald 
eagles  failed  to  nest,  although  adult 
birds  were  docujnented  regularly  at  the 
nest  site  and  immediate  vicinity.  In  the 
2000-2001  nesting  season,  bald  eagles 
appeared  at  the  project  area,  but  there 
was  no  nesting  activity.  As  a  result  of 
this  nesting  failure,  the  Service 
requested,  and  the  Permittee 
subsequently  fulfilled,  the  mitigation 
requirements  stipulated  in  the  FTP. 

"The  Permittee  has  fully  implemented 
the  HCP  and  is  in  compliance  with  the 
terms  and  conditions  of  the  ITP. 
including  the  funding  of  off-site 
mitigation  measures.  Following  the 
determination  of  nest  abandonment,  the 
Permittee  provided  the  Service  with  a 
written  request  for  modifications  to  the 
ITP  that  would  alter  allowable 
construction  timing  and  revise 
development  plans.  The  requested 
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revision  of  timing  considerations  would 
allow  construction  during  the  nesting 
season  after  monitoring  confirms  that 
nesting  attempts  by  any  eagles  present 
had  been  abandoned.  Current  FTP 
conditions  require  monitoring  and 
restrictions  on  construction  until  the 
end  of  the  nesting  season.  This  revision 
will  not  result  in  additional  take  of  bald 
eagles. 

Revised  development  plans,  if 
implemented,  will  result  in  a  decrease 
in  the  existing  buffer  zone  surrounding 
the  nest  site.  The  Service  proposes  to 
modify  the  current  FTP  allowing  for  the 
construction  of  five  additional  single- 
family  homes  within  the  250-foot  buffer 
zone  surrounding  the  bald  eagle  nest 
site.  Under  the  current  FTP.  the  five  lots 
are  encompassed  within  the  250-foot 
buffer  zone,  and  represent  natural  areas 
where  construction  is  prohibited.  The 
proposed  FTP  modification  will  result  in 
a  reduction  in  the  "no-build"  buffer  to 
a  30-foot  radius  around  the  nest  tree, 
however,  revise'd  construction  timing 
restrictions  within  this  reduced  buffer 
and  other  protective  measures  currently 
required  within  the  current  buffer  zone 
will  remain  in  effect.  Although  this 
revision  may  cause  take  in  the  form  of 
harassment  of  adult  eagles,  the  Service 
believes  take  of  active  nests  to  be  highly 
unlikely  because  the  eagles  have  not 
nested  here  in  the  past  two  seasons. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  FTP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
draft  EA  and  HCP. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  section 
10(a)(1)(B)  FTP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
FTP. 

Dated:  May  25.  2001. 
Sam  D.  Hamilton, 
Regional  Director. 

(FR  Doc.  01-14300  Filed  6-6-01;  8:45  am] 
BNJJNO  C006  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

Availability  of  an  Environmental  Action 
Statement  and  Receipt  of  an 
Application  for  a  Permit  To  Enhance 
the  Survival  of  ttte  Oregon  Chub  in 
Lane  County,  OR  Under  a  Safe  Harbor 
Agreement 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  Robert  Russell  (Applicant)  has 
applied  to  the  Fish  and  Wildlife  Service 
(we,  the  Service)  for  an  enhancement  of 
survival  permit  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  for  the 
Oregon  Chub  (Oregonichtys  crameri)  in 
Lane  County,  Oregon.  This  permit 
application  includes  a  proposed  Safe 
Harbor  Agreement  (Agreement)  between 
the  Applicant  and  the  Service.  The 
proposed  permit  and  Agreement  would 
become  effective  upon  initialization  of 
the  Agreement  and  rsmain  in  effect  for 
30  years.  The  Service  has  made  a 
preliminary  determination  that  the 
proposed  Agreement  and  permit 
application  are  eligible  for  categorical 
exclusion  under  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  We  explain  the  basis  for  this 
determination  in  an  Environmental 
Action  Statement,  which  also  is 
available  for  public  review. 

We  armounce  the  opening  of  a  30-day 
comment  period  to  receive  comments 
from  the  public  on  the  Applicant's 
enhancement  of  survival  permit 
application,  the  accompanying 
proposed  Agreement,  and 
Environmental  Action  Statement. 

The  Agreement  fully  describes  the 
proposed  project,  management  actions, 
and  the  conservation  benefits  that  will 
be  gained  for  Oregon  chub.  The 
management  actions  and  conservation 
benefits  are  also  described  in  the 
Background  section  below. 

DATES:  Written  comments  must  be 
received  by  July  9.  2001. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Manager,  Fish  and 
Wildlife  Service,  Oregon  Fish  and 
Wildlife  Office,  fax  number  (503)  231- 
6195  (see  Public  Review  and  Comment 
section  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Horstman,  Fish  and  Wildlife 
Service.  Oregon  Fish  and  Wildlife 
Office,  telephone  (503)  231-6179. 

SUPPLEMENTARY  INFORMATION: 


Background 

Under  a  Safe  Harbor  Agreement, 
participating  property  owners 
voluntarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  maintain  habitat  benefitting 
species  listed  under  the  Act.  Safe 
Harbor  Agreements  encourage  private 
and  other  non-Federal  property  owners 
to  implement  conservation  efforts  for 
listed  species  by  assuring  property 
owners  that  they  will  not  be  subjected 
to  increased  property  use  restrictions  if 
their  efforts  attract  listed  species  to  their 
property  or  increase  the  numbers  or 
distribution  of  listed  species  already  on 
their  property.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  survival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22(c). 

We  have  worked  with  the  Applicant 
to  develop  the  proposed  Agreement  for 
the  conservation  of  Oregon  chub  within 
his  800  square  meter  (0.2  acre)  artificial 
pond  in  Lane  County,  Oregon.  The  area 
is  currently  not  occupied  by  Oregon 
chub  or  any  other  Federal  or  State  listed 
species.  Under  the  proposed  Agreement, 
the  Applicant  will:  (1)  Allow 
translocation  of  Oregon  chub  to  the 
pond.  (2)  allow  the  Service  and  Oregon 
Department  of  Fish  and  Wildlife  access 
to  the  pond  for  translocation  and  habitat 
and  chub  population  monitoring.  (3) 
provide  the  Service  with  written  notice 
of  intent  to  modify  the  pond  or 
introduce  competing  fish  species.  (4) 
work  cooperatively  with  the  Service  on 
other  issues  necessary  to  further  the 
purposes  of  the  Agreement. 

Threats  to  the  Oregon  chub  include: 
dam  construction,  channelization, 
diking,  wetland  fill,  and  loss  of  riparian 
vegetation  which  have  changed 
flooding,  streamflow.  and  temperature 
patterns  of  the  watershed  and 
subsequent  loss  of  backwater  habitats 
used  by  Oregon  chub  (Markle  et  al. 
1991).  Degradation  of  habitat  has  also 
occurred,  primarily  due  to 
sedimentation  from  construction 
activities,  logging,  alterations  of  water 
flow,  and  other  causes.  Introductions  of 
exotic  game  fish  (e.g.,  bass,  crappie, 
mosquito  fish)  may  have  contributed  to 
the  decline  of  existing  Oregon  chub 
populations  and  may  reduce  the 
potential  for  Oregon  chub  to  recolonize 
suitable  habitats  through  increased 
competition  for  resources,  predation. 
and  introduction  of  parasites  and 
disease  (Markle  and  Pearsons  1990).  The 
proximity  of  many  populations  to  rail, 
highway,  and  power  transmission 
corridors,  and  state  park  campgrounds 
poses  the  threat  of  chemical  spills, 
nmoff  or  spill  of  agricultural  or  rigbt-of- 
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way  maintenance  chemicals,  and 
overflow  from  campground  toilets.  This 
Agreement  provides  a  net  conservation 
beneBt  to  Oregon  chub  by  creating  a 
protected  refugia  for  this  segment  of  the 
Oregon  chub  population  and  thereby 
reducing  risks  of  complete  loss  of  the 
donor  population  and  thus  loss  of  any 
unique  genetic  material.  The  Agreement 
is  expected  to  contribute  to  recovery  of 
Oregon  chub  by  reducing  threats  and 
expanding  Oregon  chub  populations. 
Recovery  of  the  species  would  be 
further  enhanced  by  increasing  the 
reproductive  viability  of  the 
populations. 

Under  the  Agreement,  consistent  with 
the  Service's  Safe  Harbor  Policy, 
published  in  the  Federal  Register  on 
June  17,  1999  (64  PR  32717),  the  Service 
would  issue  a  permit  to  the  Applicant 
authorizing  incidental  take  of  Oregon 
chub  as  a  result  of  activities  outside  of 
the  15-meter  {50-foot)  buffer  zone 
around  the  perimeter  of  the  pond.  These 
activities  include:  diversion  of  water  for 
irrigation  or  other  purposes,  grazing  of 
livestock  upslope  of  the  pond,  stocking 
of  fish  or  amphibian  species,  logging 
trees,  removal  of  vegetation  surrounding 
the  pond  area,  use  of  herbicide  or 
pesticide,  and  any  earthmoving 
activities  upslope  of  the  pond.  We 
expect  that  the  maximum  level  of 
incidental  take  authorized  under  the 
proposed  Agreement  will  never  be 
realized. 

We  are  providing  this  notice  pursuant 
to  section  10(c)  of  the  Act  and  pursuant 
to  implementing  regulations  for  NEPA 
(40  CFR  1506.6).  We  will  evaluate  this 
permit  application,  associated 
docvunents,  and  comments  submitted 
thereon  to  determine  whether  the 
permit  application  meets  the 
requirements  of  section  10(a)  of  the  Act 
and  NEPA  regulations.  If.  upon 
completion  of  the  30-day  comment 
period,  we  determine  that  the 
requirements  are  met,  we  will  sign  the 
proposed  Agreement  and  issue  an 
enhancement  of  survival  permit  under 
section  10(a)(1)(A)  of  the  Act  to  the 
Applicant  for  take  of  Oregon  chub 
incidental  to  otherwise  lawful  activities 
in  accordance  with  the  terms  of  the 
Agreement. 

Public  Review  and  Comments 

Individuals  wishing  copies  of  the 
permit  application,  the  Environmental 
Action  Statement,  or  copies  of  the  full 
text  of  the  Agreement,  including  a  map 
of  the  proposed  permit  area,  references, 
and  legal  descriptions  of  the  proposed 
permit  area,  should  contact  the  office 
and  personnel  listed  in  the  AOOnESSES 
section  above. 


If  you  wish  to  comment  on  the  permit 
application,  the  Environmental  Action 
Statement,  or  the  Agreement,  you  may 
submit  your  comments  to  the  address 
listed  in  the  ADDRESSES  section  of  this 
document.  Comments  and  materials 
received,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review,  by 
appointment,  during  normal  business 
hours  at  the  address  in  the  ADDRESSES 
section  above  and  will  become  part  of 
the  public  record,  pursuant  to  section 
10(c)  of  the  Act. 

Dated:  May  24,  2001. 
Rowan  W.  Gould, 

Acting  Regional  Director.  Region  1.  Portland, 
Oregon. 
[FR  Doc.  01-14323  Filed  6-6-01;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental  Action 
Statement  and  Receipt  of  an 
Application  for  a  Permit  To  Enhance 
the  Survival  of  the  Hawaiian  Duck  or 
Koloa  and  Endangered  Hawaiian 
Goose  or  Nene  through  a  Safe  Hart>or 
Agreement  for  Umikoa  Ranch,  HI 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  Umikoa  Ranch,  Limited  (Ranch)  has 
applied  to  the  Fish  and  Wildlife  Service 
(we,  the  Service)  for  an  enhancement  of 
survival  permit  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act)  for 
Hawaiian  Duck  or  Koloa  (Anas 
wyvilliana)  and  Endangered  Hawaiian 
Goose  or  Nene  (Bmnta  sandvicensis). 
The  permit  application  includes  a  Safe 
Harbor  Agreement  (Agreement)  between 
the  Ranch,  the  Service,  and  the  Hawaii 
E>epartment  of  Land  and  Natural 
Resources.  The  proposed  permit  and 
Agreement  would  become  effective 
upon  initialization  of  the  Agreement 
and  remain  in  effect  for  20  years.  The 
Service  has  made  a  preliminary 
determination  that  the  proposed 
Agreement  and  permit  application  are 
eligible  for  categorical  exclusion  under 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  We  explain  the  basis 
for  this  determination  in  an 
Environmental  Action  Statement,  which 
also  is  available  for  public  review. 

We  announce  the  opening  of  a  30-day 
comment  period  to  receive  comments 
from  the  public  on  the  Applicant's 
enhancement  of  survival  permit 


application,  the  accompanying 
proposed  Agreement,  and 
Environmental  Action  Statement.  For 
further  information  and  instruction  on 
the  reviewing  and  commenting  process, 
see  Public  Review  and  Comment  section 
below. 

DATES:  Written  comments  must  be 
received  by  July  9,  2001. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Paul  Henson.  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  PO  Box  50088,  Honolulu, 
Hawaii  96850;  facsimile  (808)  541-3470. 
(See  Public  Review  and  Comment 
section  below.) 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Gina  Shultz  at  the  above  address  or 
telephone  808-541-3441. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  a  Safe  Harbor  Agreement, 
participating  property  owners 
voluntarily  undertake  management 
activities  on  their  property  to  enhance, 
restore,  or  maintain  habitat  benefltting 
species  listed  under  the  Act.  Safe 
Harbor  Agreements  encourage  private 
and  other  non-Federal  property  owners 
to  implement  conservation  efforts  for 
listed  species  by  assuring  property 
owners  they  will  not  be  subjected  to 
increased  property  use  restrictions  if 
their  efforts  attract  listed  species  to  their 
property  or  increase  the  numbers  or 
distribution  of  listed  species  already  on 
their  property.  Application 
requirements  and  issuance  criteria  for 
enhancement  of  survival  permits 
through  Safe  Harbor  Agreements  are 
found  in  50  CFR  17.22(c). 

We  have  worked  with  the  Ranch  and 
the  Hawaii  Department  of  Land  and 
Natural  Resoiut:es  to  develop  a  Safe 
Harbor  Agreement  for  the  creation  and 
enhancement  of  habitat  for  the 
endangered  Hawaiian  duck  or  koloa  and 
Hawaiian  goose  or  nene  on  Umikoa 
Ranch,  Hawaii.  Under  this  Agreement, 
the  Ranch  will:  (1)  Construct  and 
maintain  wetland  and  associated  upland 
habitat  for  nene  and  koloa;  (2)  maintain 
fences  that  exclude  cattle  from  newly 
created  wetland  and  associated  upland 
habitats;  (3)  allow  for  controlled  grazing 
to  prevent  encroachment  of  kikuyu  grass 
and  for  maintenance  of  open,  short  grass 
habitat  for  nene;  (4)  prevent  the 
establishment  of  problematic  alien 
invasive  plant  species;  (5)  implement  a 
program  to  control  predators  in  and 
around  newly  created  habitats  where 
koloa  and  nene  are  likely  to  occur;  (6) 
prohibit  hunting  in  areas  within  the 
upper  portion  of  the  Ranch  managed  for 
koloa  and  nene;  and  (7)  prevent  the 
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introduction  and  establishment  of  non- 
native  waterfowl. 

We  anticipate  that  this  Agreement 
will  result  in  the  following  benefits:  (1) 
Establishment  of  a  self-sustaining 
population  or  expansion  of  core 
populations  for  nene  and  koloa  on  the 
island  of  Hawaii;  (2)  reduced  likelihood 
of  hybridization  of  koloa  with  feral 
mallards  and  preservation  of  genetic 
integrity  of  koloa  on  the  island  of 
Hawaii;  (3)  increased  genetic  diversity 
of  nene;  (4)  safe  nesting  sites  that  will 
support  reproduction  and  an  increased 
number  of  koloa  and  nene  in  the  wild 
(anticipated  five  pairs  of  koloa  and  ten 
pairs  of  nene);  (5)  greater  understanding 
of  the  effectiveness  of  management 
techniques  for  koloa  and  nene;  (6)  and 
additional  sources  of  koloa  and  nene  for 
future  management  activities. 

Consistent  with  Safe  Harbor  policy, 
we  propose  to  issue  a  permit  to  the 
Ranch  authorizing  incidental  take  of 
koloa  and  nene  which  occur  on  the 
enrolled  lands,  and  their  progeny,  as  a 
result  of  lawful  activities  at  the  Ranch, 
so  long  as  baseline  conditions  are 
maintained  and  terms  of  the  Agreement 
are  implemented.  These  activities 
include  imintentional  incidental  take  of 
koloa  and  nene  from:  (1)  Koa  forestry; 
(2)  eco-tourism;  (3)  cultivation  of 
agricultural  crops;  and  (4)  cattle  grazing. 
We  expect  that  the  maximum  level  of 
incidental  take  authorized  under  the 
Agreement  will  never  be  realized.  The 
Ranch  has  no  plans  to  change  land  uses. 
Fiuther,  we  anticipate  that  any  koloa  or 
nene  taken  will  not  be  injured  or 
harmed,  but  will  be  relocated,  with 
permission  from  landowners,  to  other 
suitable  lands.  We  expect  that  the 
creation  and  enhancement  of  weUand 
and  associated  upland  habitat  will 
result  in  the  establishment  of  a  self- 
sustaining  permanent  population  or 
expansion  of  core  populations  for  nene 
and  koloa  on  the  island  of  Hawaii. 
Therefore,  the  cumulative  impact  of  the 
Agreement  and  the  activities  it  covers, 
which  are  facilitated  by  the  allowable 
incidental  take,  will  provide  a  net 
conservation  benefit  to  koloa  and  nene. 

We  provide  this  notice  pursuant  to 
section  10(c)  of  the  Act  and  pursuant  to 
implementing  regulations  for  NEPA  (40 
CFR  1506.6).  We  will  evaluate  the 
permit  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
permit  application  meets  the 
requirements  of  section  10(a)  of  the  Act 
and  NEPA  regulations.  If.  upon 
completion  of  the  30-day  comment 
period,  we  determine  that  the 
requirements  are  met,  we  will  sign  the 
Agreement  and  issue  an  enhancement  of 
survival  permit  under  section 


10(a)(1)(A)  of  the  Act  to  Umikoa  Ranch 
for  take  of  koloa  and  nene  incidental  to 
otherwise  lawful  activities  in 
accordance  with  the  terms  of  the 
Agreement. 

Public  Review  and  Comments 

Individuals  wishing  copies  of  the 
permit  application,  the  Environmental 
Action  Statement,  or  copies  of  the  full 
text  of  the  Agreement,  including  a  map 
of  the  proposed  permit  area,  references, 
and  legal  descriptions  of  the  proposed 
permit  area,  should  contact  the  office 
and  personnel  listed  in  the  ADDRESSES 
section  above. 

If  you  wish  to  comment  on  the  permit 
application.  Environmental  Action 
Statement,  or  the  Agreement,  you  may 
submit  your  comments  to  the  address 
listed  in  the  ADDRESSES  section  of  this 
document.  Comments  and  materials 
received,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review,  by 
appointment,  during  normal  business 
hours  at  the  address  in  the  ADDRESSES 
section  above  and  will  become  part  of 
the  public  record,  pursuant  to  section 
10(c)  of  the  Act. 

Dated:  May  23,  2001. 
Anne  Badgley, 

Regional  Director,  Region  1.  Portland,  Oregon. 
[FR  Doc.  01-14324  Filed  6-6-01;  8:45  am] 
BILUNG  COOE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Act:  Request  for  Small 
Grants  Proposals  for  Year  2002 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  we,  the  U.S. 
Fish  and  Wildlife  Service  (Service)  and 
the  North  American  Wetlands 
Conservation  Council  (Council),  are 
currently  entertaining  proposals  that 
request  match  funding  for  weUand  and 
wetland-associated  upland  conservation 
projects  under  the  Small  Grants 
program.  Projects  must  meet  the 
purposes  of  the  North  American 
Wetlands  Conservation  Act  of  1989,  as 
amended.  We  will  give  funding  priority 
to  projects  from  new  grant  applicants 
with  new  partners,  where  the  project 
ensures  long-term  conservation  benefits. 
However,  previous  Act  grantees  are 
eligible  to  receive  funding  and  can 
compete  successfully  on  the  basis  of 
strong  project  resource  values. 


DATES:  Proposals  must  be  postmarked 
no  later  than  Friday.  November  30. 
2001. 

ADDRESSES:  Address  proposals  to: 
Division  of  Bird  Habitat  Conservation. 
U.S.  Fish  and  Wildlife  Service,  4401 
North  Fairfax  Drive,  Suite  110, 
Arlington.  Virginia  22203,  Attn:  Small 
Grants  Coordinator. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse,  Small  Grants 
Coordinator,  or  Office  Secretary, 
Division  of  Bird  Habitat  Conservation. 
703-358-1784;  facsimile  703-358-2282. 
SUPPLEMENTARY  INFORMATION: 

The  piupose  of  the  1989  North 
American  Wetlands  Conservation  Act 
(NAWCA).  as  amended  (16  U.S.C.  4401 
et  seq.)  is.  through  partnerships,  to 
promote  long-term  conservation  of 
North  American  wetiand  ecosystems 
and  the  waterfowl  and  other  migratory 
birds,  fish  and  wildlife  that  depend 
upon  such  habitats.  Principal 
conservation  actions  supported  by 
NAWCA  are  acquisition,  enhancement 
and  restoration  of  wetlands  and 
wetiands-associated  uplands  habitat. 

Initiated  in  1996,  the  underlying 
objective  of  the  Small  Grants  program  is 
to  promote  long-term  wetlands 
conservation  activities  through 
encouraging  participation  by  new 
grantees  and  partners  who  may  not 
otherwise  be  able  to  compete  in  the 
regular  grants  program.  We  also  hope 
that  successful  participants  in  the  Small 
Grants  program  will  be  encouraged  to 
participate  in  the  NAWCA-based 
Standard  Grants  program.  Over  the  first 
six  years  of  the  program,  about  472 
proposals  requesting  a  total  of 
approximately  $16.2  million  competed 
for  funding.  Ultimately,  122  projects 
were  funded  over  this  period  for  about 
$4.7  million.  For  2002,  with  the 
approval  of  the  Migratory  Bird 
Conservation  Commission,  we  have 
made  the  Small  Grants  program 
operational  at  a  base  level  of  $1 .0 
million.  Between  $1.0  and  $2.0  million 
in  Small  Grants  projects  may  be  funded. 
However,  ultimately,  the  level  of  Small 
Grant  funding  depends  upon  the  quality 
of  the  pool  of  grant  proposals. 

To  be  considered  for  funding  in  the 
2002  cycle,  proposals  must  have  a  grant 
request  no  greater  than  $50,000.  We  will 
accept  all  wetland  conservation 
proposals  that  meet  the  requirements  of 
the  Act.  However,  considering 
appropriate  proposal  resource  values, 
we  will  give  funding  priority  to  projects 
from  new  grant  applicants  (individuals 
or  organizations  who  have  never 
received  a  NAWCA  grant)  with  new 
partners,  where  the  project  ensures 
long-term  conservation  benefits.  This 
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priority  system  does  not  preclude 
former  NAWCA  grant  recipients  from 
receiving  Small  Greuits  funding; 
ultimately,  project  resource  value  is  the 
critical  factor  in  deciding  which  projects 
receive  funding.  Also,  projects  are  likely 
to  receive  a  greater  level  of  attention  if 
they  are  part  of  a  broader  related  or 
uiuelated  effort  to  bring  or  restore 
wetland  or  wetland-associated  upland 
conservation  values  to  a  particular  area 
or  region. 

In  addition,  proposals  must  represent 
on-the-ground  projects,  and  any 
overhead  in  the  project  budget  must 
constitute  10  percent  or  less  of  the  grant 
amount.  The  anticipated  magnitude  of 
wetlands  and  wildlife  resources  benehts 
that  will  result  from  project  execution  is 
an  important  factor  in  proposal 
evaluation,  and  there  should  be  a 
reasonable  balance  between  acreages  of 
wetlands  and  wetland-associated 
uplands.  Mitigation-related  projects  may 
be  precluded  from  consideration, 
depending  upon  the  nature  of  the 
mitigation  application. 

Please  keep  in  mind  that  NAWCA  and 
matching  funds  may  be  applied  only  to 
wetlands  acquisition,  creation, 
enhancement,  and/or  restoration;  they 
may  not  be  applied  to  signage,  displays, 
trails  or  other  educational  features, 
materials  and  equipment,  even  though 
the  goal  of  the  project  may  ultimately  be 
to  support  wetland  conservation 
education  ciuricula.  Projects  oriented 
toward  education  are  not  ordinarily 
eligible  for  NAWCA  funding  because 
education  is  not  a  primary  purpose  of 
the  Act.  However,  useful  project 
outcomes  can  include  educational 
benefits  resulting  from  conservation 
actions.  Research  is  also  not  a  primary 
purpose  of  the  Act,  and  research 
proposals  are  not  considered  for 
funding. 

Even  though  we  require  less  total 
application  information  for  Small 
Grants  than  we  do  for  the  Standard 
Grants  program.  Small  Grant  proposals 
must  have  clear  explanations  and  meet 
the  basic  purposes  given  above  and  the 
1:1  or  greater  non-Federal  matching 
requirements  of  the  NAWCA.  Small 
Grants  projects  must  also  be  consistent 
with  Council-established  guidelines, 
objectives  and  policies.  All  non-Federal 
matching  funds  and  proposed 
expenditures  of  grant  funds  must  be 
consistent  with  Appendix  A  of  the 
Small  Grants  instructions,  "Eligibility 
Requirements  for  Match  of  NAWCA 
Grant  and  Non-Federal  Funds." 
Applicants  must  submit  a  completed 
Standard  Form  424,  Application  For 
Federal  Assistance.  Hard  copies  of 
Small  Grant  instructions  (booklets)  are 
no  longer  provided,  except  under 


special  circumstances.  However,  the 
NAWCA  Program  website, 
birdhabitat.fws.gov,  contains 
instructions  for  completing  and 
submitting  a  Small  Grant  application,  as 
well  as  forms  and  instructions  for  the 
Standard  Form  424. 

Small  Grant  proposals  may  be 
submitted  prior  to  the  due  date  but  must 
be  postmarked  no  later  than  Friday, 
November  30,  2001.  Address  submitted 
proposals  as  follows:  Division  of  Bird 
Habitat  Conservation,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  110,  Arlington,  VA  22203, 
Attn:  Small  Grants  Coordinator. 
-    Applicants  must  submit  complete 
grant  request  packages  to  the  Division  of 
Bird  Habitat  Conservation  (DBHC), 
including  all  of  the  documentation  of 
partners  (partner  letters)  with  funding 
pledge  amounts.  Information  on  funding 
in  partner  letters,  i.e.,  amounts  and 
description  regarding  use,  must 
correspond  with  budget  amounts  in  the 
budget  table  and  any  figures  provided  in 
the  narrative. 

With  the  volume  of  proposals 
received,  we  are  not  usually  able  to 
contact  proposal  sources  to  verify  and/ 
or  request  supplemental  data  and/or 
materials.  Thus,  those  proposals  lacking 
required  information  or  containing 
conflicting  information  are  subject  to 
being  declared  ineligible  and  not  further 
considered  for  funding. 

For  more  information,  call  the  DBHC 
office  secretary  at  703-358-1784, 
facsimile  703-358-2282,  or  send  E-mail 
to  R9ARW_DBHC@FWS.GOV.  Small 
Grant  application  instructions  may  be 
available  by  E-mail  as  a  WordPerfect© 
file,  upon  request. 

In  conclusion,  we  require  that,  upon 
arrival  in  the  DBHC,  proposal  packages 
must  be:  complete  with  regard  to  the 
information  requested,  presented  in  the 
format  requested,  and  be  presented 
according  to  the  established  deadline. 

The  Service  has  submitted 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  under 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  On  May  26.  1999, 
0MB  gave  its  approval  for  this 
information  collection  and  confirmed 
the  approval  number  as  1018-0100.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  information  collection 
solicited:  is  necessary  to  gain  a  benefit 
in  the  form  of  a  grant,  as  determined  by 
the  North  American  Wetlands 
Conservation  Council  and  the  Migratory 
Bird  Conservation  Commission;  is 
necessary  to  determine  the  eligibility 


and  relative  value  of  wetland  projects; 
results  in  an  approximate  paperwork 
burden  of  80  hours  per  application;  and 
does  not  carry  a  premise  of 
confidentiality.  The  information 
collections  in  this  program  will  not  be 
part  of  a  system  of  records  covered  by 
the  Privacy  Act  (5  U.S.C.  552(a)). 

DatediMay  22.  2001. 
Thomas  O.  Melius, 

Assistant  Director — Migratory  Birds  and  State 
Programs,  U.S.  Fish  and  Wildlife  Service. 
[PR  Doc.  01-14327  Filed  6-6-01;  8:45  am) 
BIIXING  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-^97,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Deputy  Assistant  Secretary — Indian 
Affairs  (Management),  Department  of 
the  Interior,  through  his  delegated 
authority,  has  approved  the  Off-Track 
Wagering  Compact  between  the 
Choctaw  Nation  and  the  State  of 
Oklahoma,  which  was  executed  on 
March  28,  2001. 

DATES:  This  action  is  effective  June  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  May  25,  2001. 
James  H.  McDivitt, 

Deputy  Assistant  Secretary — Indian  Affairs 

(Management). 

|FR  Doc.  01-14308  Filed  6-6-01;  8:45  am) 

BILLING  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  approved  Tribal-State 

Compact. 
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summary:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Deputy  Assistant  Secretary — Indian 
Affairs  (Management),  Department  of 
the  Interior,  through  his  delegated 
authority,  has  approved  the  Off-Track 
Wagering  Compact  between  the  Kaw 
Nation  and  the  State  of  Oklahoma, 
which  was  executed  on  March  28,  2001. 

DATES:  This  action  is  effective  June  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affair,  Washington,  DC  20240. 
(202) 219-4066. 

Dated:  May  25.  2001. 
lames  H.  McDivitt, 

Deputy  Assistant  Secretary — Indian  Affairs 

(Management). 

[PR  Doc.  01-14307  Filed  6-6-01;  8:45  am] 

8ILUNG  CODE  431(M>2-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  Tribal-State 
Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Deputy  Assistant  Secretary — Indian 
Affairs  (Management),  Department  of 
the  Interior,  through  his  delegated 
authority,  has  approved  the  Off-Track 
Wagering  Compact  between  the 
Seminole  Nation  and  the  State  of 
Oklahoma,  which  was  executed  on 
March  28,  2001. 

DATES:  This  action  is  effective  June  7, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 


Dated:  May  25,  2001. 

James  H.  McDivitt, 

Deputy  Assistant  Secretary— Indian  Affairs 
(Management). 

[FR  Doc.  01-14306  Filed  6-6-01;  8:45  am] 

BILLmO  CODE  4310-02-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-930;  COC-012292] 

Public  Land  Order  No.  7487;  Partial 
Revocation  of  Public  Land  Order  No. 
1742;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
Public  Land  Order  No.  1742  insofar  as 
it  affects  approximately  2  acres  of 
National  Forest  System  lands 
withdrawn  for  a  roadside  zone. 
EFFECTIVE  DATE:  July  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093,  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1742,  which 
withdrew  National  Forest  System  lands 
for  a  roadside  zone  along  Colorado 
Highway  119,  Peak-to-Peak  Highway,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Sixth  Principal  Meridian 

Roosevelt  National  Forest 
T.  1  S..  R.  73  W., 

A  strip  of  land  200  feel  north  of  the 
centerline  of  Colorado  Highway  119  as  it 
runs  through  the  NE'A  of  section  24  crossing 
lots  8,  9.  25  and  32. 

The  areas  described  aggregate 
approximately  2  acres  in  Boulder  County. 

2.  At  9  a.m.  on  July  9,  2001,  the  lands 
shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  piHor  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 


rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  May  21,  2001. 
Gale  A.  Norton, 

Secretary  of  the  Interior. 

(FR  Doc.  01-14371  Filed  6-6-01;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0051). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  submitting  to  OMB  for 
review  and  approval  an  information 
collection  request  (ICR),  titled  "30  CFR 
250.  Subpart  L.  Oil  and  Gas  Production 
Measurement,  Siuiace  Commingling, 
and  Security."  We  are  also  soliciting 
comments  from  the  public  on  this  ICR. 
DATES:  Submit  written  comments  by 
July  9,  2001. 

ADDRESSES:  You  may  submit  comments 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (1010-0051),  725  17th  Street, 
NW.,  Washington.  DC  20503.  Mail  or 
hand  carry  a  copy  of  your  comments  to 
the  Department  of  the  Interior.  Minerals 
Management  Service,  Attention:  Rules 
Processing  Team,  Mail  Stop  4024,  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817.  If  you  wish  to  e-mail  comments, 
the  e-mail  address  is: 
rules.comments@mms.gov.  Reference 
"Information  Collection  1010-0051"  in 
your  e-mail  subject  line.  Include  your 
name  and  return  address  in  your  e-mail 
message  and  mark  your  message  for 
return  receipt. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
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the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  the  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  conunents.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  at  no 
cost  a  copy  of  our  submission  to  OMB, 
which  includes  the  regulations  that 
require  this  information  to  be  collected. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  250,  Subpart  L,  Oil  and 
Gas  Production  Measurement,  Surface 
Commingling,  and  Security. 

OMB  Control  Number:  1010-0051. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act.  43  U.S.C.  1331  et  seq.. 
gives  the  Secretary  (Secretary)  of  the 
Department  of  the  Interior  (DOI)  the 
responsibility  to  preserve,  protect,  and 
develop  oil  and  gas  resoiuces  in  the 
OCS.  This  must  be  in  a  manner  that  is 
consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation's 
energy  needs  as  rapidly  as  possible; 
balance  orderly  energy-resources 
development  with  protection  of  the 
human,  marine,  and  coastal 
enviroiunent;  ensure  the  public  a  fair 


and  equitable  return  on  OCS  resources; 
and  preserve  and  maintain  free 
enterprise  competition.  The  Federal  Oil 
and  Gas  Royalty  Management  Act  of 
1982  (30  U.S.C.  1701,  et  seq.]  at  section 
1712(b)(2)  prescribes  that  an  operator 
will  "develop  and  comply  with  such 
minimum  site  security  measures  as  the 
Secretary  deems  appropriate,  to  protect 
oil  or  gas  produced  or  stored  on  a  lease 
site  or  on  the  Outer  Continental  Shelf 
frtim  theft."  These  authorities  and 
responsibilities  are  among  those 
delegated  to  MMS  under  which  we 
issue  regulations  governing  oil  and  gas 
and  sulphur  operations  in  the  OCS.  This 
information  collection  request  addresses 
the  regulations  at  30  CFR  part  250, 
subpart  L,  Oil  and  Gas  Production 
Measurement,  Surface  Commingling, 
and  Seciuity,  and  the  associated 
supplementary  notices  to  lessees  and 
operators  intended  to  provide 
clarification,  description,  or  explanation 
of  these  regulations. 

MMS  uses  the  information  collected 
under  subpart  L  to  ensure  that  the 
volumes  of  hydrocarbons  produced  are 
measured  accurately,  and  royalties  are 
paid  on  the  proper  volumes. 
Specifically,  MMS  needs  the 
information  to: 

•  Determine  if  measurement 
equipment  is  properly  installed, 
provides  accurate  measurement  of 
production  on  which  royalty  is  due,  and 
is  operating  properly; 

•  Obtain  rates  of  production  data  in 
allocating  the  volumes  of  production 
measured  at  royalty  sales  meters,  which 
can  be  examined  during  field 
inspections; 


•  Ascertain  if  all  removals  of  oil  and 
condensate  from  the  lease  are  reported; 

•  Determine  the  amount  of  oil  that 
was  shipped  when  measurements  are 
taken  by  gauging  the  tanks  rather  than 
being  measured  by  a  meter; 

•  Ensure  that  the  sales  location  is 
secure  and  production  cannot  be 
removed  without  the  volumes  being 
recorded;  and 

•  Review  proving  reports  to  verify 
that  data  on  run  tickets  are  calculated 
and  reported  accurately. 

Responses  are  mandatory.  No 
questions  of  a  "sensitive"  natiire  are 
asked.  MMS  will  protect  proprietary 
information  according  to  30  CFR 
250.196  (Data  and  information  to  be 
made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

Frequency:  The  frequency  varies  by 
section,  but  is  primarily  monthly  or  "on 
occasion." 

Estimated  Number  and  Description  of 
Respondents:  Approximately  130 
Federal  OCS  oil  and  gas  or  sulphur 
lessees. 

Estimated  Annua!  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
following  chart  details  the  components 
of  the  estimated  hour  burden  for  the 
information  collection  requirements  in 
subpart  L — 6,548  total-burden  hours.  In 
estimating  the  burden,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Citation  30  CFR  250  subpart  L 


Reporting  or  recordkeeping  requirement 


Requirement  hour  burden 


Reporting  Requirements 


1202(a)(1).  (b)(1)  

Sutxnit  liquid  hydrocartxxi  measurement  procedures  application  and/ 
or  changes. 

8  flours 

1202(a)(4)  

Copy  &  send  pipeline  (retrograde)  condensate  volumes  upon  request. 

3/4  hour. 

1202(c)(4)*  

Copy  &  send  all  liquid  hydrocartx)n  run  tickets  monttily 

1  minute 

1202(d)(4)  

Request  approval  for  proving  on  a  schedule  other  ttian  monthly 

1  hour. 

1202(d)(5)* 

(Dopy  &   submit  liquid  hydrocartwn   royalty   meter  proving   reports 
monthly  &  request  waiver  as  needed. 

1  minute. 

1202(f)(2)*  

Copy  &  submit  mechanical-displacement  prover  &  tank  prover  cali- 
bration reports. 

10  minutes. 

1202(l)(2)*  

Copy  &  submit  royalty  tank  calibration  charts  before  using  for  royalty 
measurement. 

10  minutes. 

1202(l)(3)*  

Copy  &  submit  inventory  tank  calibration  charts  upon  request  

V4  hour. 

1203(b)(1)  

Submit  gas  measurement  procedures  application  and/or  changes 

8  hours. 

1203(b)(6),  (8).  (9)*  

Copy  &  submit  gas  quality  and  volume  statements  upon  request 
(80%  of  these  will  be  routine;  20%  will  take  longer). 

80%  @  5  mins 

20%  @  30  mins. 

1203(c)(4)*  

Copy  &  submit  gas  meter  calibration  reports  upon  request  

5  minutes. 

1203(e)(1)*  :. 

Copy  &  submit  gas  processing  plant  records  upon  request 

'/fe  hour. 

1203(f)(5)  

Copy  &  submit  measuring  records  of, gas  lost  or  used  on  lease  upon 
request. 

5  minutes. 

1204(a)(1)  

Submit  commingling  eipplication  and/or  changes 

8  fwurs 

1204(a)(2)  

Provide  state  production  volumetric  and/or  fractional  analysis  data 
upon  request. 

1  hour. 

1205(a)(4)  

Report  security  problems  (telephone) 

Va  hour. 
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Citation  30  CFR  250  subpart  L 


Reporting  or  recordkeeping  requirement 


1202(c)(1),  (2)  

1202(e) 

1202(h)(1),  (2),  (3).  (4) 
1202(i)(1)(iv),  (2)(iii)  .... 
12020)  


1202(e)(6) 
1202(k)(5)  , 
1202(l)(3) .. 

1203(c)(4) 
1203(0(4) 

1204(b)(3) 
1205(a)(2) 


1205(b)(3).  (4) 


Requirement  hour  burden 


Recordkeeping  Requirements 


Record  observed  data,  connection  factors  &  net  standard  volume  on 
royalty  meter  and  tank  run  tickets. 

Record  master  n>eter  calibration  runs 

Record  mechannal-displacement  prover,  master  meter,  or  tanlc  prov- 
er proof  runs. 

Record  liqukl  hydrocarbon  royalty  meter  malfunctkjn  and  repair  or  ad- 
justment on  proving  report;  record  unregistered  production  on  run 
ticket. 

List  Cpl  and  Ctl  factors  on  run  tk^kets 

Retain  master  meter  calibration  reports  for  2  years  

Retain  Ik^ukj  hydrocartxxi  allocation  meter  proving  reports  for  2  years 

Retain  liquid  hydrocarbon  inventory  tank  calibratk>n  charts  for  as  tong 
as  tanks  are  in  use. 

Retain  calibratk>n  reports  for  2  years 

Document  &  retain  measurement  records  on  gas  lost  or  used  on 
lease  for  2  years 

Retain  well  test  data  for  2  years  

Post  signs  at  royalty  or  inventory  tank  used  in  royalty  determination 
process. 

Retain  seal  number  lists  for  2  years  


Respondents  record  these  items  as 
part  of  normal  txjsiness  records  & 
practices  to  verify  accuracy  of  pro- 
duction measured  for  sale  purposes. 


1  minute. 
1  minute. 
5  minutes. 

1  minute. 

1  minute. 

2  minutes. 

1  hour. 

2  minutes. 


*  Respondents  gather  this  informatton  as  part  of  their  normal  business  practk»s.  MMS  only  requires  copies  of  readily  available  documents 
This  is  no  burden  for  testing,  meter  reading,  document  preparatkxi,  etc. 


Estimated  Annual  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour"  costs  burdens. 

Comments:  Section  3506(c)(2)(A}  of 
the  PRA  (44  U.S.C.  3501.  et  seq.) 
requires  each  agency  "*   *   *  to  provide 
notice  •  *  *  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *   *   *" 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

To  comply  with  the  public 
consultation  process,  on  February  20. 
2001 ,  we  published  a  Federal  Register 
notice  (66  FR  10900)  aimouncing  that 
we  would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition,  §  250.199  displays  the  OMB 
control  number,  specifies  that  the  public 
may  comment  at  anytime  on  the 
collection  of  information  required  in  the 
30  CFR  part  250  regulations  and  forms, 
and  provides  the  address  to  which  they 
should  send  comments.  We  have 
received  no  comments  in  response  to 
these  efforts.  We  also  consulted  with 


several  respondents  and  adjusted  some 
of  the  information  collection  burdens  as 
a  result  of  those  consultations. 

U  you  wish  to  comment  in  response 
to  this  notice,  send  your  comments 
directly  to  the  offices  listed  luider  the 
ADDRESSES  section  of  this  notice.  The 
OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days. 
Therefore,  to  ensure  maximum 
consideration,  OMB  should  receive 
public  comments  by  July  9,  2001.  The 
PRA  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  April  26.  2001. 
John  V.  Mirabella, 

Acting  Chief,  Engineering  and  Operations 

Division. 

[FR  Doc.  01-14295  Filed  6-6-01;  8:45  am] 

BILUNG  CODE  4310-MR-I> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-395] 

In  the  Matter  of  Certain  Eprom, 
Eeprom,  Flash  Memory,  and  Flash 
Microcontroller  Semiconductor 
Devices,  and  Products  Containing 
Same;  Notice  of  Final  Determination  of 
no  Violation  of  Section  337  of  the  Tariff 
Act  of  1930  as  to  Macronix 
Respondents  on  Remand  From  tt>e 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUIMiyiARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  that  there 
is  no  violation  by  Macronix 
International  Co..  Ltd.  and  Macronix 
America,  Inc.  of  section  337  of  the  Tariff 
Act  of  1930  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  P.  Mona^an,  Esq.,  Office  of 
the  (General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3152. 

SUPPI.EMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  March  18,  1997,  based  upon  a 
complaint  filed  by  Atmel  Corporation 
alleging  that  Sanyo  Electric  Co.,  Ltd. 
("Sanyo"),  Winbond  Electronics 
Corporation  of  Taiwan  and  Winbond 
Electronics  North  America  Corporation 
of  California  (collectively  "Winbond"), 
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and  Macronix  International  Co.,  Ltd. 
and  Macronix  America,  Inc. 
(collectively  "Macronix")  had  violated 
section  337  of  the  Tariff  Act  of  1930  in 
the  sale  for  importation,  the 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  erasable  programmable  read  only 
memory  ("EPROM  "),  electrically 
erasable  programmable  read  only 
memory  ("EEPROM"),  flash  memory, 
and  flash  microcontroller 
semiconductor  devices,  by  reason  of 
infringement  of  one  or  more  claims  of 
U.S.  Letters  Patent  4,511,811  ("the  '811 
patent"),  U.S.  Letters  Patent  4,673,829 
("the  "829  patent"),  and  U.S.  Letters 
Patent  4,451,903  ("the  '903  patent") 
assigned  to  Atmel.  62  FR  13706  (March 
21,  1997).  Silicon  Storage  Technology, 
Inc.  ("SST")  was  permitted  to  intervene 
in  the  investigation. 

On  October  16,  2000,  the  Commission 
determined  that  there  is  a  violation  of 
section  337  by  Sanyo  and  Winbond  with 
respect  to  the  '903  patent,  but  no 
violation  with  respect  to  the  '811  and 
'829  patents,  and  issued  a  limited 
exclusion  order  prohibiting  the 
importation  of  EPROMs,  EEPROMs. 
flash  memories,  and  flash 
microcontroller  semiconductor  devices, 
and  circuit  boards  containing  such 
devices,  that  infringe  claims  1  or  9  of 
the  '903  patent,  manufactured  by  or  on 
behalf  of  Sanyo  and  Winbond.  In 
reaching  its  determination,  the 
Commission  rejected  respondents' 
arguments  that  the  '903  patent  is 
unenforceable  due  to  waiver  and 
implied  license,  or  to  incorrect 
inventorship,  or  to  inequitable  conduct 
by  Atmel  in  obtaining  the  certihcate  of 
correction  from  the  PTO. 

Winbond  appealed  these  findings  as 
well  as  the  Conunission's  claim 
construction  and  infringement  findings 
to  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit.  Winbond  Electonics 
Corp.  V.  U.S.  International  Trade 
Commission,  Case  Nos.  01-1031-1032- 
1034  (the  Winbond  appeal).  Atmel 
appealed  the  Commission's  finding  that 
respondent  Macronix  did  not  infringe 
the  asserted  claims  of  the  '903  patent 
and  the  Commission's  findings  of  no 
violation  with  respect  to  the  '811  and 
'829  patents.  Atmel  also  appealed  the 
temporal  scope  of  the  Commission's 
order  finding  that  Atmel  waived  its 
attorney  client  privilege  and  work 
product  protections.  Atmel  Corp.  v.  U.S. 
International  Tmde  Commission,  Case 
No.  01-1128  (the  Atmel  appeal) 

On  December  21,  2000,  the  Court 
ordered  an  expedited  briefing  and  oral 
argument  schedule  for  the  Winbond 
appeal  and  the  Atmel  appeal.  On 
December  28,  2000,  the  Court, 


responding  to  a  motion  for  clarification 
filed  by  Atmel,  ordered  that  the  appeals 
on  the  '811  and  '829  are  not  expedited. 
Oral  arguments  for  both  the  Winbond 
appeal  and  the  remaining  portions  of 
the  Atmel  appeal  were  held  at  the 
Federal  Circuit  on  January  16,  2001. 

In  an  order  issued  on  January  30, 
2001 ,  the  Federal  Circuit  upheld  the 
following  determinations  of  the 
Commission:  (1)  That  respondents  have 
not  shown  that  the  '903  patent  is 
unenforceable  due  to  inequitable 
conduct;  (2)  that  respondents  have  not 
shown  that  the  '903  patent  is 
unenforceable  due  to  improper  joinder 
in  the  inventorship  of  the  '903  patent; 
(3)  that  respondents  have  not  shown 
that  the  '903  patent  is  unenforceable 
due  to  waiver  and  implied  license;  (4) 
that  Atmel  waived  its  attorney-client 
privilege  and  work  product  protections 
dating  back  to  January  1997. 

In  the  Atmel  appeal,  the  Court 
disagreed  with  some  of  the 
Commission's  claim  constructions,  and 
vacated  the  Commission's  finding  that 
Macronix  did  not  infringe  the  asserted 
claims  of  the  '903  patent.  The  Court 
remanded  the  matter  to  the  Commission 
to  determine  whether  Macronix 
infringes  under  the  claim  construction 
found  by  the  Court  to  be  correct. 
Specifiadly,  the  Court  stated  that  on 
remand  that — 

The  Commission  must  make  findings  to 
determine  whether  the  accused  Macronix 
devices  have  the  same  or  equivalent 
structures  to:  (1)  A  high  voltage  detection 
circuit  and  a  decoder  for  the  "access  means": 
and  (2)  an  output  buffer  and  output  pins  for 
the  "output  means." 

2001  WL  80412  at  *9;  slip  op.  at  18-19. 

On  March  29,  2001,  the  Commission 
ordered  Atmel,  Macronix,  and  the 
Commission  investigative  attorney  to 
brief  the  issues  on  remand  frtjm  the 
Federal  Circuit.  The  parties  filed  initial 
briefs  on  April  4,  2001,  and  reply  briefs 
on  April  11,  2001. 

The  authority  for  the  Commission's 
determinations  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  the 
mandate  from  the  Federal  Circuit  issued 
March  23,  2001,  remanding  this  matter 
to  the  Commission  for  further  findings 
on  whether  the  Macronix  devices 
infringe  claims  1  or  9  of  the  '903  patent 
under  the  Federal  Circuit's  claim 
construction. 

Copies  of  the  Commission  Order,  the 
Commission  Opinion  in  support  thereof, 
and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 


International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://www.usitc.gov).  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  [http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets.usitc.gov/eol/public. 

Issued:  June  1,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

IFR  Doc.  01-14302  Filed  6-6-01;  8:45  am] 
BILUNG  CODE  702O-O2-l> 


DEPARTMENT  OF  JUSTICE 

Dmg  Enforcement  Administration 

Rick  Joe  Nelson,  M.D.;  Revocation  of 
Registration 

On  April  6,  2000,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
(OTSC)  by  certified  mail  to  Rick  Joe 
Nelson,  M.D.,  notifying  him  of  a 
preliminary  finding  that,  pursuant  to 
evidence  set  forth  therein,  he  was 
responsible  for  the  diversion  of  large 
quantities  of  controlled  substances  into 
other  than  legitimate  medical  channels, 
and  additionally  no  longer  possessed 
authority  to  either  handle  controlled 
substances  or  to  practice  medicine  in 
Oklahoma,  the  State  in  which  he  held 
a  DEA  registration.  Based  on  these 
preliminary  findings,  and  pursuant  to 
21  U.S.C.  824(d)  and  28  CFR  0.100  and 
0.104,  the  OTSC  suspended  Dr.  Nelson's 
DEA  Certificate  of  Registration,  effective 
immediately,  with  such  suspension  to 
remain  in  effect  until  a  final 
determination  in  these  proceedings  is 
reached.  The  OTSC  informed  Dr.  Nelson 
of  an  opportunity  to  request  a  hearing  to 
show  cause  as  to  why  the  DEA  should 
not  revoke  his  DEA  Certificate  of 
Registration,  BN1075224,  and  deny  any 
pending  applications  for  renewal  or 
modification  of  such  registration,  for 
reason  that  such  registration  is 
inconsistent  with  the  public  interest,  as 
determined  by  21  U.S.C.  823(f).  The 
OTSC  also  notified  Dr.  Nelson  that, 
should  no  request  for  hearing  be  filed 
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within  30  days,  his  right  to  a  hearing 
would  be  considered  waived. 

On  April  6,  2001 ,  a  copy  of  the  OTSC 
was  personally  served  by  two  DEA 
Diversion  Investigators  upon  Dr. 
Nelson's  attorney.  No  request  for  a 
hearing  or  any  other  response  was 
received  by  DEA  from  Dr.  Nelson  or 
anyone  purporting  to  represent  him  in 
this  matter,  however.  Therefore,  the 
Administrator  of  the  DEA,  finding  that 
(1)  thirty  days  have  passed  since  receipt 
of  the  G^er  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  Dr.  Nelson  is 
deemed  to  have  waived  his  right  to  a 
hearing.  After  considering  relevant 
material  bom  the  investigative  file  in 
this  matter,  the  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  CFR  1301.43(d)  and  (e) 
and  1301.46  (1999). 

The  Administrator  finds  that  based  on 
an  investigation  by  the  Oklahoma  and 
State  Board  of  Medical  Licensure  and 
Supervisor,  by  use  of  a  pharmacy 
internet  web  site,  IDr.  Nelson  issued 
prescriptions  for  controlled  substances 
without  personally  seeing  or  physically 
examining  patients.  During  the  single 
week  of  October  25,  2000,  to  November 
2,  2000,  Dr.  Nelson  authorized  1,684 
prescriptions,  of  which  1,651  were  for 
controlled  substances.  These 
prescriptions  were  not  issued  in  the 
usual  course  of  medical  practice,  in 
violation  of  21  CFR  1306.04. 

On  December  14,  2000,  Dr.  Nelson 
agreed  with  the  Oklahoma  State  Board 
of  License  and  Supervision  (Board)  to 
refrain  from  issuance  of  further 
prescriptions  to  internet  customers. 
Despite  this  agreement,  at  least  eight 
refills  and  new  prescriptions  for 
controlled  substances  attributed  to  Dr. 
Nelson  continued  to  be  filled.  The 
Board  also  learned  that  Dr.  Nelson  had 
prescribed  drugs  for  three  separate 
internet  web  sites. 

On  February  12,  2001,  the  Oklahoma 
Bureau  of  Narcotics  and  Dangerous  Drug 
Control  (Bureau)  suspended  Dr. 
Nelson's  State  narcotic  registration,  in 
part  on  the  grounds  that  his  registered 
address  was  in  actuality  a  postal  mail 
box  facility,  not  a  place  of  professional 
practice.  The  Bureau  also  learned  that 
Dr.  Nelson  had  provided  a  false  social 
security  number  and  date  of  birth  in  the 
application  that  he  made  with  the 
Bureau. 

On  March  1,  2001,  the  Oklahoma 
State  Board  of  Medical  License  and 
Supervisions  issued  an  Order  of 
Emergency  Suspension  suspending  Dr. 
Nelson's  medical  license,  in  part  based 
on  a  finding  that  he  could  not  practice 
medicine  with  a  reasonable  degree  of 
safety,  competency,  and  skill  sufficient 


to  protect  the  public  health,  safety,  and 
welfare. 

On  the  basis  of  this  evidence,  by  the 
OTSC  dated  April  6,  2001,  the 
Administrator  of  the  DEA  made  the 
preliminary  findings  that  Dr.  Nelson 
was  responsible  for  the  diversion  of 
large  quantities  of  controlled  substances 
into  other  than  legitimate  channels,  and 
further  that  Dr.  Nelson's  violation  of  the 
December  14,  2000,  agreement  with  the  - 
Board  demonstrated  that  Dr.  Nelson  will 
continue  to  assist  in  the  diversion  of 
controlled  substances.  Therefore, 
pursuant  to  21  U.S.C.  824(d),  the 
Administrator  of  the  DEA  issued  an 
immediate  suspension  of  Dr.  Nelson's 
DEA  Certificate  of  Registration. 

While  the  above-cited  evidence 
provides  ample  grounds  for  an 
immediate  suspension  piu'suant  to 
section  824(d),  these  grounds  also 
provide  the  basis  for  the  revocation  of 
Dr.  Nelson's  DEA  Certificate  of 
Registration.  There  is  no  evidence  in  the 
investigative  file  that  Dr.  Nelson's 
medical  license  has  been  reinstated 
since  the  March  1,  2001,  Emergency 
Suspension  by  the  Board.  Therefore,  the 
Administrator  finds  that  Dr.  Nelson  is 
not  currently  authorized  to  practice 
medicine  in  the  State  of  Oklahoma. 
Additionally,  since  there  is  no  evidence 
that  the  suspension  of  Dr.  Nelson's  State 
narcotics  registration  has  been  lifted,  the 
Administrator  finds  that  Dr.  Nelson  also 
is  not  authorized  to  handle  controlled 
substances  in  that  State. 

The  DEA  does  not  have  the  statutory 
authority  pursuant  to  the  Controlled 
Substances  Act  to  issue  or  to  maintain 
a  registration  if  the  applicant  or 
registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
See  21  U.S.C.  802(21),  823(f),  and 
824(a)(3).  This  prerequisite  has  been 
consistently  upheld  in  prior  DEA  cases. 
See  Frank  R.  Pennington,  M.D..  66  FR 
15,762  (DEA  2001);  Romeo  J.  Perez, 
M.D.,  62  FR  16,193  (DEA  1997); 
Demetris  A.  Green,  M.D.,  61  FR  60,728 
(DEA  1996);  Dominick  A.  Ricci,  M.D., 
58  FR  51,104  (DEA  1993).  Here  it  is 
clear  that  Dr.  Nelson  is  not  ciurently 
authorized  to  handle  controlled 
substances  in  the  State  of  Oklahoma.  As 
a  result,  he  is  not  entitled  to  a  DEA 
registration  in  that  State. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104,  hereby  orders  that 
DEA  Certificate  of  Registration 
BN1075224,  previously  issued  to  Rick 
Joe  Nelson,  M.D.,  be,  and  it  hereby  is, 
revoked.  This  order  is  effective  July  6, 
2001. 


Dated:  May  31.  2001. 
Donnie  R.  Marshall, 
Administrator. 
[PR  Doc.  01-14292  Filed  6-6-^)1;  8:45  am] 

BHJJNQCOOE  441IMW-M 

DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvic* 

Agency  Information  Collection 
ActlvKlas:  Comments  Request 

ACTION:  Notice  of  information  collection 
under  review;  Employment  eligibility 
verification 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  August  6,  2001. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

.(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2 )  Title  of  the  Form/Collection : 
Employment  Eligibility  Verification. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-9.  Programs  Division, 
Immigration  and  Naturalization  Service. 


30754 


Federal  Register / Vol.  66.  No.  110 /Thursday,  June  7,  2001 /Notices 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  was  developed  to 
facilitate  compliance  with  Section  2  74 A 
of  the  Immigration  and  Nationality  Act, 
as  amended  bythe  Immigration  Reform 
and  Control  Act  of  1986,  which 
prohibits  the  knowing  employment  of 
unauthorized  aliens.  The  information 
collection  is  used  by  employers  or  by 
recruiters  for  enforcement  of  provisions 
of  immigration  laws  that  are  designed  to 
control  the  employment  of  unauthorized 
aliens. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  78,000,000  responses  at  9 
minutes  (.15  hours)  per  response  and 
20.000,000  record  keepers  at  4  minutes 
(.066  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  13,020,000  aimual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Peimsylvania  Avenue, 
NW.,  Suite  1220,  National  Place 
Building,  Washington,  DC  20530. 

Dated:  June  1.  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
(FR  Doc.  01-14321  Filed  6-&-01;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Young  Offender  Initiative:  Reentry 
Grant  Program;  Demonstration  Grant 
Program 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA). 

summary:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The 
Departments  of  Labor,  Justice,  and 
Health  and  Human  Services  are 
requesting  applications  for  the  Fiscal 
Year  2001  Young  Offender  Initiative: 
Demonstration  Grant  Program  projects. 
Approximately  $11.5  million  is 
available  to  fund  demonstration  grants 
to  provide  services  aimed  at  youth  who 
are  or  have  been  under  criminal  justice 
supervision  or  involved  in  gangs.  The 
Department  of  Labor  (DOL)  has  worked 
with  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  in  the  U.S. 
Department  of  Justice  (DOJ)  and  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  in 
the  U.S.  Department  of  Health  and 
Human  Services  (DHHS)  in  deciding  to 
use  these  funds  for  an  iimovative  model 
to  serve  young  offenders,  gang  members, 
and  at-risk  youth.  This  model  is  called 
the  One-Stop  Youth  Services 
Demonstration  Model.  Grants  will  be 
given  in  two  categories:  Category  A: 
Large  Areas  and  Category  B:  Small  to 
Medium-Sized  Areas.  The  model  is 
based  upon  new  research.  Applicants 
can  only  apply  under  one  of  th(e  two 
categories  which  must  be  clearly 
identified  on  the  face  sheet  of  the 
application. 

Local  Workforce  Investment  Boards 
(Local  Boards),  other  political 
subdivisions  of  the  State,  and  private 
entities  are  eligible  to  receive  grant 
funds  under  this  annoiuicement.  Local 
workforce  investment  areas  who  were 
awarded  grants  to  administer  Youth 
Offender  Demonstration  Projects  in 
1999  (SGA/DAA  98-015,  dated 
September  2, 1998)  and  2001  (SGA/DFA 
01-101,  dated  December  11,  2000)  are 
ineligible  to  apply  under  this 
Solicitation.  However,  first  round  (1999) 
grantees  who  were  not  awarded 
additional  funds  to  continue  their 
ciurent  programs  through  EKDL's  Letter 
of  Competition,  dated  December  7, 
2000,  are  eligible  to  apply. 
DATES:  The  closing  date  for  receipt  of 
applications  is  Monday,  October  1 , 


2001.  Applications  must  be  received  by 
4  p.m.  (Eastern  Daylight  Savings  Time) 
at  the  address  below.  No  exceptions  to 
the  mailing  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted.  Applications  that  do  not 
meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored. 
Telefacsimile  (FAX)  applications  will 
not  be  honored. 

ADDRESSES:  Applications  must  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  B.  Jai  Johnson, 
Reference:  SGA/DFA  01-109,  200 
Constitution  Avenue,  NW.,  Room  S- 
4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  B.  Jai 
Johnson  at  (202)  693-2879,  (this  is  a  not 
a  toll-free  number).  All  inquiries  should 
include  the  SGA/DFA  number  01-109. 
and  a  contact  name,  fax  and  phone 
numbers.  This  announcement  will  also 
be  publisned  on  the  Internet  on  the 
Employment  and  Training 
Administration's  Home  Page  at  http:// 
www.doleta.gov.  Award  notifications 
will  also  be  published  on  the  Home 
Page. 

SUPPLEMENTARY  INFORMATION:  This 
solicitation  is  jointly  issued  by  the  U.S. 
Department  of  Labor  (DOL), 
Employment  and  Training 
Administration  (ETA);  the  U.S. 
Department  of  Justice  (DOJ),  Corrections 
Program  Office  (CPO),  Office  of  Justice 
Programs  (OJP);  and  U.S.  Department  of 
Health  and  Human  Services  (DHHS), 
Substance  Abuse  and  Mental  Health 
Services  Administration's  (SAMHSA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  and  Center  for  Mental  Health 
Services  (CMHS).  Additional  offices 
within  DOJ's  Office  of  Justice  Programs 
helping  to  guide  this  effort  include  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  the  National 
Institute  of  Justice,  and  the  Executive 
Office  of  Weed  and  Seed. 

These  grants  make  use  of  funds 
appropriated  in  the  Fiscal  Year  (FY) 
2001  Federal  budget,  and  are  the  third 
round  of  Young  Offender  Initiative: 
Demonstration  Grant  Program  projects. 
Two  prior  rounds  of  such  grants  have 
been  awarded  based  on  appropriations 
in  the  FY  1998  and  FY  2000  budgets. 

This  solicitation  is  one  of  two  dealing 
with  the  overall  Young  Offender 
Initiative:  Reentry  Grant  Program 
(Initiative).  It  is  for  a  smaller  number  of 
experimental  Yoimg  Offender  Initiative: 
Demonstration  Grant  Program  projects 
and  published  coincident  with  the 
larger  Young  Offender  Initiative: 
Reentry  Grant  Program  solicitation. 
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Since  1998,  at  Congressional 
direction,  DOL  and  DOJ  have  funded 
grants  imder  the  Youth  Offender 
Demonstration  Project  to  provide 
services  focused  on  youth  who  are  or 
have  been  under  criminal  justice 
supervision  or  involved  in  gangs  or  are 
at  risk  of  this  involvement.  Based  upon 
a  recent  interim  report.  Interim  Report 
for  Youth  Offender  Demonstration 
Project,  Process  Evaluation  (Research 
and  Evaluation  Associates,  Inc.,  March 
2001),  that  assessed  the  Youth  Offender 
demonstrations,  there  is  solid  evidence 
of  a  need  to  further  test  methods  of 
effective  delivery  of  services  to  the  14- 
24  year  old  target  group  in  additional 
sites. 

Therefore,  DOL  is  proposing  to  fund 
additional  Young  Offender  Initiative: 
Demonstration  Grant  Program  projects 
(using  funds  separate  from  those 
dedicated  to  the  25  grants  proposed  in 
the  Initiative,  OJP-1320)  in  a  small 
number  of  sites.  Services  will  include 
youth  development  services  and  they 
will  focus  primarily  on  preparing  young 
offenders,  gang  members,  and  at-risk 
youth  ages  14  to  24  for  positive 
engagement  in  pro-social  activity  and 
long-term  employability  and 
employment.  The  piupose  of  these 
additional  DOL  funds  will  be  to  further 
test  a  structured  set  of  activities  for 
subject  target  group,  using  a  decisive 
organizational  design  grounded  on 
research  and  PEPNet  (Effective 
Practices)  criteria. 

This  demonstration  provides  a  unique 
opportunity  for  local  areas  to  address 
the  needs  of  the  young  offenders  and  at- 
risk  youth  through  an  array  of  services 
offered  at  One-Stop  centers.  Models 
developed  under  this  latest  effort  will 
enhance  public  safety  by  assisting 
communities  to  develop  and  sustain  an 
infrastructure  to  reintegrate  offenders.  In 
addition,  DOL,  DOJ  and  DHHS  will  be 
able  to  evaluate  the  projects,  identify 
effective  practices,  and  disseminate 
these  practices  to  other  commimities. 

This  Notice  describes  the  application 
submission  requirements,  the  process 
that  eligible  entities  must  use  to  apply 
for  funds  covered  by  this  solicitation, 
and  how  grantees  will  be  selected.  This 
aimouncement  consists  of  four  parts: 

•  Part  I  provides  background, 
purpose,  and  goals  of  the  Young 
Offender  Laitiative:  Reentry  Grant 
Program. 

•  Part  II  describes  specific  program, 
administrative  and  reporting 
requirements  that  will  apply  to  all  grant 
awards. 

•  Part  III  describes  the  application 
process. 


•  Part  IV  describes  the  review  process 
and  rating  criteria  that  will  be  used  to 
evaluate  applications  for  funding. 

Part  I — Background  and  Purpose  of  the 
Reentry  Program 

A.  Background 

The  Workforce  Investment  Act  (WIA) 
of  1998  establishes  comprehensive 
reform  of  existing  Federal  job  training 
programs  with  amendments  impacting 
service  delivery  under  the  Wagner* 
Peyser  Act.  Adult  Education  and 
Literacy  Act,  and  the  Rehabilitation  Act. 
WIA  provides  a  framework  for  a 
national  one-stop  delivery  system 
designed  to  meet  both  the  needs  of  the 
nation's  businesses  and  the  needs  of  job 
seekers  who  want  to  further  their 
careers.  A  number  of  other  Federal 
programs  are  also  identified  as  required 
partners  under  the  One-Stop  delivery 
system  with  the  intention  of  providing 
comprehensive  services  for  all 
Americans  to  access  the  information 
and  resources  available  to  them  in  the 
development  and  implementation  of 
their  career  goals.  The  intent  of  the  One- 
Stop  delivery  system  is  to  establish 
programs  and  providers  in  co-located, 
coordinated  and  integrated  settings  that 
are  coherent  and  accessible  for 
individuals  and  businesses  alike  in  over 
600  workforce  investment  areas  which 
have  been  established  throughout  the 
nation. 

WIA  establishes  State  and  Local 
Boards  focused  on  strategic  planning, 
policy  development,  and  oversight  of 
the  workforce  system  with  significant 
authority  for  the  Governor  and  chief 
elected  officials  to  build  on  existing 
reforms  in  order  to  implement 
innovative  and  comprehensive  One- 
Stop  delivery  systems.  In  addition. 
Youth  Councils,  subgroups  of  the  Local 
Boards,  assist  in  developing  parts  of  the 
local  plan  relating  to  youth, 
recommending  providers  of  youth 
services,  and  coordinating  local  youth 
programs  and  initiatives.  With  its 
requirements  to  form  these 
interdisciplinary  Youth  Councils  and  to 
develop  one  comprehensive  plan  for 
youth  services,  WIA  presents  a  unique 
opportunity  to  change  the  way 
workforce  development  programs  (and 
other  youth  development  programs  as 
well)  are  organized  and  operated  to 
serve  youth.  WIA  and  the  Youth 
Councils  offer  local  areas  the  chance  to 
look  at  how  both  in-school  and  out-of- 
school  youth  services  are  blended  and 
deployed.  They  provide  the  framework 
that  local  areas  can  build  on  in  order  to 
realign,  enhance,  and  improve  youth 
services  so  that  they  are  more  closely 


coordinated,  better  utilized,  and  more 
effective. 

In  setting  aside  funds  for  this 
Solicitation,  Congress  noted  "the  severe 
problems  facing  out-of-school  youth  in 
communities  with  high  poverty  and 
unemployment  and  the  inter-relatedness 
of  poverty,  juvenile  crime,  child  abuse 
and  neglect,  school  failure,  and  teen 
pregnancy."  This  Notice  provides  a 
unique  opportunity  for  selected 
workforce  investment  areas  to  address 
the  needs  of  a  special  youth 
population — young  offenders,  gang 
members,  and  at-risk  youth  ages  14  to 
24 — through  a  comprehensive  WIA 
effort.  In  addition,  the  models 
developed  under  this  solicitation  will 
enhance  public  safety  by  assisting 
communities  to  develop  and  sustain  an 
infrastructure  to  reintegrate  offenders, 
and  will  allow  DOL,  DOJ  and  DHHS  to 
evaluate  the  program,  identify  effective 
practices,  and  disseminate  these 
practices  to  other  communities. 

For  this  target  population, 
unaddressed  and  untreated  mental 
health  problems  often  contribute  to 
involvement  in  the  juvenile  justice 
system.  Research  indicates  that  between 
50%  to  80%  of  youth  detained  in 
juvenile  facilities  have  mental  health 
problems  and  that  more  than  half  of 
those  with  a  psychological  disorder  also 
have  a  co-occurring  substance  abuse 
problem.  Because  untreated  behavioral 
health  problems  can  be  severely 
debilitating,  and  because  the  prevalence 
of  such  disorders  is  significantly 
elevated  for  delinquent  youth,  it  is 
critical  that  mental  health  and  substance 
abuse  services  be  incorporated  into  any 
comprehensive  strategy  that  is  designed 
to  enhance  youth  functioning,  decrease 
recidivism,  and  promote  enduring 
workforce  participation  for  this 
population. 

In  the  previous  two  rounds  of  the 
youth  offender  grants  (FYs  1998  and 
2000),  DOL  in  partnership  with  DOJ, 
had  funded  four  demonstration  projects 
under  a  separate  model,  the  Education 
and  Training  for  Youth  Offenders 
Initiative.  The  grants  under  this  model 
include  projects  in  Columbus,  OH; 
Indianapolis,  IN;  Tallahassee,  FL;  and  a 
fourth  site  funded  under  SGA/DFA  01- 
101  to  be  announced  by  June  30,  2001. 
The  first  of  these  projects  are  in 
operation  and  provide  comprehensive 
school-to-work  education  and  training 
curricula  for  young  offenders  in  juvenile 
corrections  facilities  and  aftercare/ 
reentry  services  upon  the  youths'  return 
to  their  communities,  with  an  emphasis 
on  job  placement  and  retention.  Both 
DOL  and  DOJ  are  extremely  interested 
in  lessons  learned  from  these  sites,  and 
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will  continue  to  evaluate  the  programs 
and  services  offered  under  this  model. 

B.  Purpose  and  Goals  of  the  Overall 
Y'oung  Offender  Initiative:  Reentry 
Grant  Program 

The  Demonstration  Grant  Program  is 
part  of  the  larger  Young  Offender 
hiitiative:  Reentry  Grant  Program 
(Initiative)  developed  collaboratively  by 
DOL.  DOf  and  DHHS.  The  focus  of  the 
Initiative  is  to  assist  communities  in 
planning  and  implementing 
comprehensive  "reentry"  programs  to 
addriess  the  full  range  of  challenges 
involved  in  helping  young  offenders 
released  from  incarceration  make  a 
successful  transition  back  to  the 
community.  The  goal  of  the  Initiative  is 
to  protect  community  safety  through  the 
successful  reintegration  of  offenders 
returning  to  the  community,  by  ensuring 
that  offenders: 

•  Become  productive,  responsible, 
and  law-abiding  citizens; 

•  Are  provided  with  positive 
opportunities  to  engage  in  pro-social 
activities; 

•  Maintain  long-term  employment; 

•  Sustain  a  stable  residence;  and 

•  Successfully  address  their 
substance  abuse  issues  and  mental 
health  needs. 

There  are  challenges  in  achieving  this 
goal.  These  challenges  involve  assessing 
not  only  the  needs  of  released  offenders, 
but  also  the  needs  of  the  communities 
to  which  they  return.  Central  to  this 
effort  is  helping  communities  prepare 
for  returning  offenders  by  developing 
the  infrastructure  to  more  effectively 
integrate  them — to  ensure  that 
communities  have  the  resources  to 
address  offender  accountability, 
supervision,  and  other  public  safety 
concerns,  as  well  as  offender  long-term 
employment,  health,  mental  health, 
substance  abuse,  and  other  critical 
needs.  Addressing  offender  supervision, 
self-sufficiency,  public  health  and 
related  issues  promotes  public  safety. 

Addressing  the  community's  wide- 
ranging  needs  requires  creating  broad 
public/private  partnerships  to  tap  the 
expertise  and  resources  of  key 
stakeholders  to  contribute  to  the  effort. 
With  this  broad  support,  it  is  expected 
that  highly  collaborative  reentry 
programs  will  be  successful  in  meeting 
the  goals  of  this  Initiative  by  providing 
communities  with  the  reentry 
assessment  and  support  systems  that 
both  offenders  and  communities  need  to 
protect  public  safety  and  the  health  and 
overall  well-being  of  its  citizens.  This 
Initiative  seeks  to  promote  innovative 
programs  by  providing  applicants 
latitude  in  structiu-ing  their 
programmatic  efforts. 


Both  the  larger  Reentry  Grant  Program 
Initiative  and  the  Young  Offender 
Initiative:  Demonstration  Grant  Program 
share  several  other  goals  as  well,  which 
are  to: 

•  Create  innovative  models  of 
collaboration  among  Governors' 
designated  representatives;  Federal, 
State,  and  local  government  agencies 
responsible  for  criminal  justice, 
workforce  development,  mental  health 
and  substance  abuse;  CBOs,  faith-based 
organizations,  employers,  offenders  and 
their  families; 

•  Support  localities  in  their  efforts  to 
promote  healthy  youth  development 
activities  that  will  assist  at-risk  youth 
and  young  offenders  to  positively 
contribute  to  the  life  of  their 
communities; 

•  Learn  as  much  as  possible  about 
what  works  in  offender  reentry  and 
programs  through  testing  and  evaluating 
promising  approaches;  and 

•  Develop  information  on  best 
practices  on  young  offender  reentry  and 
to  share  this  information  with  the 
criminal  justice,  workforce 
development,  mental  health  and 
substance  abuse  delivery  systems. 

These  goals,  when  realized,  will 
provide  beneffcial  results  to  DOL,  DOJ, 
and  DHHS  in  their  effort  to  refine  and 
learn  from  program  experience  with 
offenders.  These  will  be  in  addition  to 
the  body  of  knowledge  we  already  have 
on  this  younger  population.  Like  the 
grants  under  the  larger  program,  the 
Young  Offender  Initiative: 
Demonstration  Grant  Program  is  a 
demonst^tion  effort,  however,  the 
target  group  is  14-24  years  old.  DOL  has 
already  received  interim  results  of  its 
first  evaluation  of  the  program  and  they 
are  reflected  and  incorporated  into  the 
new  solicitation  that  is  part  of  the  larger 
collaborative  effort. 

As  these  reentry  programs  are 
implemented,  it  will  also  be  critical  to 
document  what  works,  by  evaluating 
these  efforts,  identifying  effective 
practices,  and  disseminating  them  to 
other  communities. 

This  Young  Offender  Initiative: 
Demonstration  Grant  Program's 
overarching  goal  is  to  protect 
community  safety  through  the 
successful  reintegration  of  offenders 
returning  to  the  community  by  ensuring 
that  these  individuals  are  given  the 
supports  that  will  better  enable  them  to 
be  productive,  responsible  citizens  who 
are  crime-fi-ee,  maintain  long-term 
employment  and  a  stable  residence,  and 
are  engaged  in  substance  abuse  and 
mental  health  treatment  as  needed.  The 
Young  Offender  Initiative: 
Demonstration  Grant  Program  tetrgets  an 
age-related  subset  of  the  larger 


initiative's  target  population  and 
expands  the  focus  to  include  other  at- 
risk  or  gang-involved  youth  but  retains 
the  same  goal  of  providing  job  training 
and  employment  opportunities, 
education,  substance  abuse  treatment 
and  rehabilitation,  mental  health, 
aftercare,  housing  and  family  support 
services,  and  juvenile/criminal  justice 
supervision. 

C.  Authority 

Sections  171  and  172  of  the 
Workforce  Investment  Act  of  1998,  Pub. 
L.  105-220.  112  Stat.  936,  as  amended, 
29  U.S.C.  §  2801,  et  seq.,  authorizes  use 
of  funds  for  demonstration  projects. 
DOL  is  authorized  to  award  and 
administer  this  program  by  the 
Department  of  Labor  Appropriations 
Act,  2001.  Pub.  L.  No.  106-554, 114 
Stat.  2763A-3  (2000). 

D.  Funding  Availability 

The  Department  expects  to  award  6 
grants  approximately  $1.5  million  each 
under  category  A  (Large  Areas)  and  5 
grants  approximately  $600,000  each 
under  category  B  (Small  to  Medium- 
Sized  Areas)  for  a  total  of  approximately 
$11.5  million. 

Paii  11 — Requirements 

A.  Eligible  Participants 

Applicants  are  to  target  the  youth 
population  ages  14-24  focusing 
primarily  on  placing  youth  offenders, 
gang  members,  and  at-risk  youth  into 
long  term  employment  (part-time  for 
ages  14-15). 

B.  Administrative  Requirements 
1 .  General 

Grantee  organizations  will  be  subject 
to:  these  guidelines;  the  terms  and 
conditions  of  the  grant  and  any 
subsequent  modifications;  applicable 
Federal  laws  (including  provisions  in 
appropriations  law);  and  any  applicable 
requirements  listed  below — 

a.  Workforce  Investment  Boards — 20 
Code  of  Federal  Regulations  (CFR) 
Section  667.220,  published  in  the 
Federal  Register,  August  1 1 ,  2000  (65 
Fed.  Reg.  49294)  (Administrative  Costs). 

b.  Non-Profit  Organizations — Office  of 
Management  and  Budget  (OMB) 
Circulars  A-122  (Cost  Principles)  and 
29  CFR  Part  95  (Administrative 
Requirements). 

c.  Educational  Institutions — OMB 
Circulars  A-21  (Cost  Principles)  and  29 
CFR  Part  95  (Administrative 
Requirements). 

d.  State  and  Local  Governments — 
OMB  Circulars  A-87  (Cost  Principles) 
and  29  CFR  Part  97  (Administrative 
Requirements). 


e.  All  entities  must  comply  with  29 
.CFR  Parts  93  and  98,  and.  where 
applicable,  29  CFR  Parts  96  and  99. 

Note:  Except  as  specifically  provided, 
DOL/ETA  acceptance  of  a  proposal  and  an 
award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  the  OMB  circulars  require  an 
entity's  procurement  procedures  must 
require  that  all  procurement  transactions 
must  be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL/ETA's  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  avoid 
—  competition. 

2.  Subgrants/Contracts 

Subgrants  and  contracts  must  be 
awarded  in  accordance  with  29  CFR 
95.40.  In  compliance  with  Executive 
Orders  12876.  12900,  12928  and  13021, 
the  grantee(s)  are  strongly  encouraged  to 
provide  subgranting  opportunities  to 
Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions  and  Tribal  Colleges  and 
Universities. 

3.  Incorporation  of  New  Information 
Grantees  must  utilize  any  newly 

developed  DOL/DOJ/SAMHSA  research 
findings  (which  may  become  available 
after  the  grant  awards)  on  how  to  run 
effective  programs.  Applicants  therefore 
will  be  required  t6  modify  their 
demonstration  program  during  the  post- 
award  planning  process  based  upon  any 
new  information,  as  specified  in  the 
terms  and  conditions  of  the  grant  award. 
In  order  to  assist  with  this  effort,  DOL. 
DOJ,  and  DHHS  will  design  early 
technical  assistance  in  the  planning 
process  to  aid  the  grantees  with  the 
incorporation  of  program  changes 
predicated  on  the  new  information. 

4.  Evaluation 

As  a  condition  for  award,  all 
applicants  must  agree  to  participate  in 
a  separately-funded  evaluation. 
Applicants  will  not  set  aside  funds  for 
evaluation  activities.  All  applicants 
must  provide  assurances  in  their 
proposals  that  they  will  cooperate  with 
the  evaluators  and  provide  access  to  the 
data  necessary  to  the  evaluations. 
Awardees  of  the  grants  further  agree  to 
make  available  upon  request  to  DOL- 
authorized  evaluation  contractor(s)  data 
for  a  period  not  to  exceed  24  months 
beyond  the  demonstration  period 
(which  should  not  exceed  24  months) 
through  a  no-cost  extension  of  the 
grants.  The  availability  of  this  data 
beyond  the  demonstration  period  will 
enable  the  contractor  to  perform  follow- 
up  analysis. 
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C.  Reporting  Requirements 

Applicants  must  clearly  define  their 
procedures  for  reporting  progress  on  a 
quarterly  basis  (including  data  elements 
listed  in  Part  II  C.2  )  and  for  identifying 
and  presenting  the  results  of  project 
interventions.  Proposals  should  also 
describe  in  detail  the  specific  reports 
and  other  deliverables  to  be  provided  to 
ETA  as  documentation  of  progress  and 
results  in  terms  of  improved  outcomes 
for  the  target  population.  An 
implementation  plan  to  be  submitted 
within  60  days  of  the  grant  execution 
and  approved  by  DOL,  DOJ.  and  DHHS 
quarterly  reports,  an  annual  report,  and 
a  final  report  summarizing  progress  are 
required  for  projects  under  this  SGA. 
For  financial  reports,  the  grantee  must 
consult  its  appropriate  administrative 
regulations,  29  CFR  Part  95  and  29  CFR 
97. 

1 .  Data  Collection 

All  demonstration  sites  must  collect 
and  maintain  participant  records  and 
compile  administrative  data  from  these 
projects  to  document  results  and 
accomplishments,  and  provide  a 
learning  experience  for  the  workforce 
development  system,  DOL,  DOJ  and 
DHHS.  The  data  requirements  must 
include  the  following  information  in 
two  age  ranges  (14-17  and  18-24): 

N.  Number  recruited; 

O.  Number  enrolled; 

P.  Number  who  entered  training; 

Q.  Number  who  entered  or  reentered 
secondary  school; 

R.  Number  who  entered  or  reentered 
post-secondary  school; 

S.  Number  who  entered  employment 
(total): 

•  Subsidized  and 

•  Unsubsidized; 

T.  Number  "served  by  aftercare" 
programs; 

U.  Number  who  entered  the  military; 

V.  Number  who  entered  national  and 
community  service; 

W.  Number  referred  to  other  services 
such  as  dropout  prevention,  drug 
rehabilitation,  mental  health  and 
substance  abuse  treatment  services; 

X.  Number  who  entered  other  job 
training  programs; 

Y.  Number  referred  to  apprenticeship 
programs; 

Z.  Number  of  in-school  youth  served; 
and 

AA.  Number  of  out-of-school  youth 
served. 

As  a  measure  of  progress,  grantees 
also  must  collect  data  on  factors  which 
predict  future  employment  of  youth 
prior  to  youth's  employment  full-time, 
full-year.  Therefore,  applicants  must 
identify  what  factors  consider  to  be 


youth  development  indicators,  e.g., 
dependability  in  participating  in  project 
activities;  remaining  ft-ee  of  further 
convictions;  passing  part  or  all  of  the 
GED  examinations;  being  able  to  keep  a 
part-time  job;  or  making  acceptable 
progress  (credits  earned)  toward  a 
diploma,  etc.  In  addition,  if  applicable, 
data  elements  associated  with  WL\  may 
be  required  (to  be  specified  in  the 
grantee's  statement  of  work). 

D.  Acknowledgment  of  Federal  Funding 

In  all  circumstances,  the  following 
must  be  displayed  on  printed  materials: 

Preparation  of  this  material/item  was 
funded  by  the  United  States  Department  of 
Labor  under  Grant  Agreement  No.  (insert  the 
appropriate  grant  agreement  number). 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  grantees  receiving  Federal  funds 
must  clearly  state: 

a.  The  percentage  of  the  total  costs  of 
the  program  or  project  which  will  be 
financed  with  Federal  money; 

b.  The  dollar  amount  of  Federal  funds 
for  the  project  or  program:  and 

c.  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

Part  in — Application  Process 

A.  Eligible  Applicants 

Under  this  Initiative,  Youth  Offender: 
Demonstration  Grant  Program,  there 
will  be  two  (2)  categories  of  eligible 
applicants;  Applicants  may  only  apply 
imder  one  category.  They  are: 

1.  Category  A— Large  Areas 

Local  Boards  other  political 
subdivisions  of  the  State,  and  eligible 
private  entities  which  provided  services 
located  in  high-crime  communities  with 
a  population  greater  than  400,000  and  a 
high  youth  crime  rate  and  a  significant 
youth  gang  problem  are  eligible  to 
receive  grant  funds  under  this 
announcement;  or 

2.  Category  B— Small  to  Medium-Sized 
Areas 

Local  Boards,  other  political 
subdivisions  of  the  State,  and  private 
entities  which  are  all  situated  within 
high-crime  communities  with  a 
population  of  at  least  100,000  and  not 
greater  than  400,000  and  a  high  youth 
crime  rate  and  a  significant  youth  gang 
problem  are  eligible  to  receive  grant 
funds  under  this  announcement. 

All  applicants  in  both  categories  are 
required  to  designate  a  specific  area  or 
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neighborhood  (i.e..  Empowerment 
Zones  [EZsl  and/or  Economic 
Communities  [ECs],  etc.)  to  receive 
services  under  this  demonstration. 

Private  entities  not  eligible  for  hinds 
under  this  Notice  are  for-profit 
organizations,  501(c)(4)  nonprofit 
organizations,  and  individuals. 
According  to  Section  18  of  the  Lobbying 
Disclosure  Act  of  1995,  an  organization 
described  in  Section  501  (c)  (4)  of  the 
Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  will  not 
be  eligible  for  the  receipt  of  federal 
funds  constituting  an  award,  grant,  or 
loan. 

Eligible  entities  may  include 
community  development  corporations, 
community  action  agencies, 
community-based  and  faith-based 
organizations,  disability  community 
organizations,  health  care  organizations, 
children  and  family  service  agencies, 
public  and  private  colleges  and 
imiversities,  and  other  qualified  private 
organizations.  Organizations  or  areas 
that  operate  the  Department  of  Justice's 
Safe  Futures  or  Comprehensive 
Commimity-Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  demonstrations  can  also 
apply  through  their  Local  Boards. 
Applicants  should  provide 
documentation  from  their  local  law 
enforcement  agency  showing  support 
for  the  existence  or  emerging  gang 
problem  and  other  serious  youth  crime 
problems. 

Entities  other  than  a  Local  Board  must 
submit  an  application  for  competitive 
grant  funds  in  conjunction  with  the 
Local  Board(s]  the  area  in  which  the 
project  is  to  operate.  The  term  "in 
conjunction  with"  must  mean  that  the 
application  must  include  a  signed 
certification  by  both  the  applicant  and 
the  appropriate  Local  Board  (s) 
indicating  that: 

1.  The  applicant  has  consulted  with 
the  appropriate  Local  Board  (and  its 
Youth  Coimcil)  during  the  development 
of  the  application;  and 

2.  The  activities  proposed  in  the 
application  are  consistent  with,  and  will 
be  coordinated  with,  the  One-Stop 
delivery  system  efforts  of  the  Local 
Board(s). 

If  the  applicant  is  unable  to  obtain  the 
certification,  it  will  be  required  to 
include  information  describing  the 
efforts  which  were  undertaken  to 
consult  with  the  Local  Board  and  its 
Youth  Coimcil  and  indicating  that  the 
Local  Board  was  provided,  diuing  the 
proposal  solicitation  period,  a  sufficient 
opportunity  to  cooperate  in  the 
development  of  the  project  plan  and  to 
review  and  comment  on  the  application 
before  its  submission  to  the  Department 


of  Labor.  "Sufficient  opport\mity  for 
Local  Board  review  and  comment"  must 
mean  at  least  30  calendar  days.  Failure 
to  provide  information  describing  the 
efforts  which  were  undertaken  to 
consult  with  Local  Board{s)  will 
disaualify  applicants. 

Tne  certification,  or  evidence  of 
efforts  to  consult,  must  be  with  each 
Local  Board  in  the  service  area  in  which 
the  proposed  project  is  to  operate.  These 
certifications  must  be  included  in  the 
grant  application,  and  will  not  count 
against  the  established  page  limitations. 
For  the  purposes  of  this  portion  of  the 
application,  evidence  of  efforts  to 
consult  with  the  Local  Board  must  be 
demonstrated  by  written 
documentation,  such  as  registered  mail 
receipt,  that  attempts  were  made  to 
share  project  applications  with  the 
Local  Board  in  a  timely  manner.  Local 
Board  applicants  and  applicants  that 
provide  a  signed  certification  by  the 
applicant  and  the  appropriate  Local 
Board(s)  will  be  given  preference  for 
award. 

B.  Submission  of  Applications 

Each  application  clearly  must  identify 
the  category  under  the  Youth  Offender: 
Demonstration  Grant  Program,  the 
applicant  is  applying  for  funds.  This 
information  must  appear  on  the  face 
sheet  of  the  application. 

1 .  The  Application 

Applicants  must  submit  one  (1) 
original  and  three  (3)  copies  of  their 
proposal,  with  original  signatures.  There 
are  three  required  sections  of  the 
application:  Section  I-Project  Financial 
Plan;  Section  II-Executive  Summary; 
and  Section  Ill-Project  Narrative 
(including  Appendices,  not  to  exceed 
thirty  pages).  Applications  that  fail  to 
meet  these  requirements  will  not  be 
considered. 

Section  I — Project  Financial  Plan. 
Section  I  of  the  application  must 
include  the  following  two  required 
elements:  (1)  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance," 
(Appendix  A)  and  (2)  "Budget 
Information  Form,"  (Appendix  B).  All 
copies  of  the  SF  424  MUST  have 
original  signatures  of  the  legal  entity 
applying  for  grant  funds.  Applicants 
must  indicate  on  the  SF  424  the 
organization's  IRS  Status,  if  applicable. 
The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  is  17-261. 
Section  I  will  not  count  against  the 
application  page  limits. 

m  preparing  the  Budget  Information 
form,  the  Financial  Plan  must  describe 
all  costs  associated  with  implementing 
the  project  that  are  to  be  covered  with 
grant  funds.  In  addition.  Section  I  must 


include  a  budget  narrative/justification 
which  will  detail  the  cost  breakout  of 
each  line  item  on  the  Budget 
Information  Form.  This  must  provide 
sufficient  information  to  support  the 
reasonableness  of  the  costs  included  in 
the  budget  in  relation  to  the  service 
strategy  and  planned  outcomes.  The 
budget  must  be  for  the  full  duration  of 
the  project  but  may  not  exceed  30 
months.  All  costs  must  be  necessary  and 
reasonable  according  to  the  Federal 
guidelines  set  forth  in  the  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments"  (also  known  as 
the  "Common  Rule"),  codified  at  29 
CFR  Part  97  (97.22)  and  "Grants  and 
Agreements  with  Institutes  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations"  (also  known  as 
0MB  Circular  A-110),  codified  at  29 
CFR  Part  95,  (95.27). 

Section  II-Executive  Summary 
(format  requirements  limited  to  no  more 
than  two  single-spaced,  single-sided 
pages).  Each  application  must  provide  a 
project  synopsis  which  identifies  the 
following: 

•  The  applicant; 

•  The  consortium  partners  and  the 
type  of  organizations  they  represent; 

•  The  project  service  area; 

•  Whether  the  service  area  is  an 
entire  local  workforce  investment  area, 
more  than  one  local  area,  and/or  all 
local  areas  in  a  State; 

•  The  specific  areas  of  focus  in  the 
aimouncement  which  are  addressed  by 
the  project; 

•  The  planned  period  of  performance; 

•  A  summary  of  the  comprehensive 
strategy  (e.g.,  who  will  provide  services, 
who  will  be  accountable  for  the  project, 
etc.)  for  providing  seamless  service 
delivery  and  for  addressing  the  multi- 
faceted  barriers  to  training  and 
employment  which  affect  youth  who  are 
or  who  have  been  under  criminal  justice 
supervision  or  involved  in  gangs  or  who 
are  at-risk  of  involvement; 

•  How  coimseling  and  other  support 
needs  will  be  addressed  in  the  One-Stop 
delivery  system; 

•  The  actions  already  taken  by  the 
State  or  Local  Workforce  Investment 
Board  to  address  the  needs  of  at-risk 
youth  in  the  One-Stop  delivery  system; 

•  The  level  of  commitment  the 
applicant  (including  all  consortium 
members,  if  any)  and  other  partners 
have  to  serving  at-risk  youth; 

•  The  linkages  between  the  project 
and  the  local  WIA  Youth  Council 
through  the  One-Stop  delivery  system, 
as  well  as  linkages  with  the  business 
and  education  communities,  mental 
health  and  substance  abuse  systems, 
and  juvenile  justice  agencies;  and 


•  A  written  confirmation  that  the 
applicant  will  cooperate  with  the 
evaluators. 

Section  III— Project  Narrative  (format 
requirements  limited  to  no  more  than 
thirty  (30)  double-spaced,  single-sided, 
numbered  pages).  Section  III  of  the 
application,  the  project  narrative,  must 
contain  the  technical  proposal  that 
demonstrates  the  applicant's  plan  and 
capabilities  in  accordance  with  the 
evaluation  criteria  contained  in  this 
notice.  Applicants  MUST  limit  the 
project  narrative  section  to  no  more  than 
thirty  (30)  double-spaced  and  single- 
sided  pages,  which  include  any 
attachments  provided  by  the  applicants. 
Letters  of  general  support  or 
recommendation  for  a  proposal  must 
NOT  be  submitted  and  will  coimt 
against  the  page  limit.  However,  letters 
of  commitment  are  required  from 
partner/consortia  organizations  and  will 
not  count  against  the  page  limit. 

The  Project  Narrative  must  be  double- 
spaced,  and  on  single-sided,  numbered 
pages  with  the  exception  of  format 
requirements  for  the  Executive 
Summary.  The  Executive  Summary 
must  be  limited  to  no  more  than  two  (2) 
single-spaced,  single-sided  pages.  A  font 
size  of  at  least  twelve  (12)  pitch  is 
required  throughout  the  application. 

2.  Youth  Development  Principles 

Strength-based  programming  that  is 
designed  to  build  upon  a  youth's  assets 
and  enhance  functioning  at  the 
individual,  family,  and  community 
levels  will  foster  healthy  development 
and  further  advance  the  goals  of  youth 
involvement  in  pro-social  activity.  DOL, 
DOJ  and  DHHS  expect  models 
developed  under  this  solicitation  to  be 
consistent  with  the  youth  development 
principles  that  Gary  Walker  described  in 
the  Sar  Levitan  Institute's  A  Generation 
of  Challenge:  Pathways  to  Success  for 
Urban  Youth  (1997): 

•  Each  young  person  needs  to  feel 
that  at  least  one  adult  has  a  strong  stake 
in  his  labor  market  success. 

^  •  Programs  must  be  connected  to 
employers;  placement  with  one  of  these 
employers  is  possible  and  initial 
placement  is  one  step  in  a  continuing 
long-term  relationship  with  a  program 
that  will  advance  the  young  person's 
employment  and  earnings. 

•  Each  young  person  must  feel  at 
each  step  the  need  to  improve  education 
and  credentials. 

•  Program  support  will  be  there  for  a 
long  time. 

•  Effective  connections  are 
maintained  between  the  programs  and 
providers  of  support  services. 

•  The  program  emphasizes  civic 
involvement  and  service. 
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Age  Issues:  Also,  critical  to  the  new 
model  is  the  distinction  between  two 
subpopulations  within  the  solicitation 
target  group:  younger  youth  (ages  14  to 
17)  and  older  youth  (ages  18  to  24). 
Younger  youth  require  different  sets  of 
treatment  and  skills  programming  than 
those  between  the  ages  of  18  and  24,  as 
they  may  have  less  exposure  to  the 
world  of  work  and  fewer  of  the 
necessary  work-related  skills  or  may  not 
be  able  to  enter  into  long-term,  full-time 
work  until  they  are  older.  Services 
intended  for  younger  youth  should, 
therefore,  focus  on  pre-employment 
training,  education,  treatment  and 
appropriate  eniployment  in  preparation 
for  long-term  employment  when  they 
reach  an  appropriate  age.  Interventions 
for  these  youth  that  are  the  most 
effective  are  those  that  can  make  a 
positive  impact  upon  both  the  youth 
and  his  or  her  family.  The  provision  of 
strength-based  family-centered  therapy 
and  supports  designed  to  enhance 
family  functioning  and  communication 
will  thus  facilitate  the  broader  process 
of  skill  and  competency  development 
for  the  youth.  For  youth  re-entering  the 
community  following  institutional 
placement,  it  is  particularly  vital  to  offer 
therapeutic  supports  to  aid  the  re- 
unification process.  Older  youth  (18  to 
24  year-olds)  should  focus  on  attaining 
their  GEDs  or  diplomas,  possibly 
pursuing  higher  education  or  additional 
vocational  training,  and  obtaining 
imsubsidized  full-time  employment. 
The  applicants  must  use  the  following 
structure: 

One-Stop  Youth  Services  Demonstration 
Model 

Demonstration  projects  under  this 
model  will  operate  in  heavily 
impoverished  communities  in  need  of 
implementing  comprehensive 
community-wide  approaches  to  assist 
young  offenders,  gang  members,  and 
those  at  risk  of  becoming  involved  in 
gangs,  all  of  whom  may  either  be 
currently  in  school  or  out-of-school. 
These  communities  will  have  already 
built  service  capacity  into  their  One- 
Stop  delivery  systems  to  expand  the 
range  and  quality  of  services  designed  to 
prepare  high-risk  youth  for  high-quality 
employment  with  career  development 
ladders  and  livable  wages,  but  may  not 
have  fully  implemented  these  activities. 
Grantees  will  be  required  to  expand 
services  in  each  of  3  areas:  (1)  gang 
prevention  and  suppression  activities; 
(2)  alternative  sentencing  for  offenders; 
and  (3)  after-care  and  case  management 
for  incarcerated  youth.  In  addition, 
grantees  must  provide  education  and 
mental  health  services,  employment 
training,  sports  and  recreation,  youth 


development  services,  and  community 
services  projects  in  order  to  reduce 
recidivism  and  procure  for  the  target 
population  long-term  employment  at 
Uvable  wage  levels.  The  grantees  must 
place  particular  emphasis  on  enhancing 
existing  case  management,  treatment, 
youth  development,  family  involvement 
and  support,  and  job  placement  services 
for  youth  on  probation  or  for  those  who 
are  reentering  the  community  from 
corrections  facilities.  These  support 
services  should  be  provided  throughout 
the  entire  employment  search 
continuum,  i.e.,  from  the  beginning  of 
the  employment  search  until  well  after 
the  procurement  of  employment. 
Projects  need  to  include  youth  and 
families  in  project  planning  and 
activities.  The  projects  also  will 
maintain  records  of  the  number  of 
contacts  made  after  placement  and  the 
type  of  support  services  provided. 

The  projects  also  will  implement  an 
intensive  and  comprehensive  aftercare 
system  to  reduce  juvenile  recidivism. 
Aftercare  systems  should  be 
implemented  while  youth  are  still 
incarcerated  to  establish  community 
links  with  faith-based  organizations, 
parents  or  guardians,  mental  health  and 
substance  abuse  treatment  systems, 
schools,  training  and  educational 
opportunities,  parole  systems,  social 
contacts  and  activities,  and  mentors. 
The  aftercare  services  planned  for  those 
individuals  incarcerated  must  involve 
the  staff  and  administrators  of  the 
juvenile  corrections  facilities  where  the 
youth  are  institutionalized. 

Structured  Model  Requirements:  New 
structured  requirements  for  the  model 
which  all  applicants  must  use  are  based, 
in  part,  on  PEPNet  effective  practices 
criteria  and  the  Interim  Report  for  Youth 
Offender  Demonstration  Project,  Process 
Evaluation  (March  2001)  for  the  first 
round  of  Young  Offender  Grants,  which 
may  be  found  at  the  Employment  and 
Training  Administration's  website, 
http://www.doleta.gov.  Applicants' 
proposals  are  required  to  demonstrate 
the  following,  which  will  be  rated  in  the 
rating  criteria: 

(1)  Well  Conceived  Plan: 

•  Program  has  a  clear  and  focused 
vision  and  mission. 

•  Program  goals  and  objectives  are 
realistic  and  measurable. 

•  Stakeholders,  including  community 
partners,  family  member 
representatives,  and  front-line  staff,  are 
involved  during  program  development 
and  implementation. 

(2)  Established  Partnership  with  the 
Juvenile  Justice  and  Health  Care 
Systems:  -^ 
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•  Grantee  is  experienced  in  working 
with  the  Juvenile  Justice  and  Health 
Care  Systems. 

(3)  Collecting  and  Maintaining  Data: 

•  A  system  for  collecting  and 
reporting  program  information  is 
available  and  utilized. 

(4)  Conununity  Support/Network: 

•  Program  is  supported  by  youth  and 
family  serving  agencies  including  CBOs, 
faith-based  organizations,  and  public 
service  agencies. 

•  Projects  need  to  include  youth  and 
families  in  project  planning  and 
activities. 

(5}  Grantee  Involvement: 

•  Grantee  is  the  lead  agency,  actively 
providing  direction  and  coordination  for 
the  project. 

•  Grantee  involvement  and  support  is 
continuous. 

(6)  Connections  with  Workforce 
Development,  Juvenile  Justice  and 
Health  Care  Systems: 

•  Grantee  coordinates  with  and 
utilizes  resources  available  through  the 
Workforce  Development,  Juvenile 
Justice,  and  Health  Care  Systems. 

(7)  Leveraging  Resources  through 
Collaboration  and  Partnerships: 

•  Project  effectively  identifies  and 
utilizes  other  resources  and  funding 
streams  to  support  project  goals. 

(8)  Continuous  Improvement: 

•  Project  conducts  self-assessment 
and  actively  seeks  and  accepts  available 
technical  assistance. 

(9)  Shared  Leadership  and 
Information  Sharing: 

•  Decision  making  and  information  is 
shared  with  stakeholders. 

3.  Program  Components 

The  grant  awards  must  be  used  to 
enhance  and  augment  presently  existing 
strategies  which  serve  young  offenders, 
out-of-school  youth,  and  gang  members 
or  those  at-risk  of  becoming  gang- 
involved.  Efforts  should  be  made  to 
integrate  youth  into  a  full  range  of 
educational,  treatment,  and  alternative 
programs  when  appropriate.  In  addition 
to  intensifying  current  systems,  the 
projects  also  will  link  with  and  build 
upon  available  community  resources 
such  as  educational  (including  special 
education),  support,  workforce 
development  (engaging  Local  Boards/ 
Youth  Coimcils),  health  care,  child  care, 
and  transportation  services.  The  projects 
will  use  these  community  resources  to 
accomplish  the  successful  transition  of 
youth  to  independent  living  within  the 
community,  a  reduction  in  recidivism, 
and  the  accomplishment  of 
employment,  training,  and  education 
goals.  In  order  to  address  specifically 
the  distinct  needs  and  problems  of 
young  offenders,  gang  members,  and 


those  at-risk  of  becoming  gang-involved 
who  are  living  in  high-poverty 
localities,  the  overarching  strategy  for 
the  model  community  projects  should 
encompass  the  following: 

Purpose/Need:  Applicants  must 
describe  the  need  in  the  target 
neighborhood  as  demonstrated  by  issues 
such  as  severity  of  gang  problems,  the 
number  of  young  offenders  residing  in 
the  target  commimity,  gaps  in 
availability  of  adolescent  mental  health 
and  substance  abuse  treatment  for  at- 
risk  youth,  and  the  inability  for  existing 
services  to  address  the  needs  of  young 
offenders  and  gang  members. 
Applicants  should  also  relate  the  need 
to  die  overall  purpose  of  the  planned 
proCTam  components. 

/Qtemative  sentencing/education: 
Grantees  must  describe  their  plans  for 
expanding  alternative  sentencing, 
including  enhanced  education  services 
for  young  offenders.  Project  case 
managers  and  other  staff  must  prepare 
the  target  population  for  sustainable 
high-quality  employment  by  providing 
assistance  to  remain  in  school,  return  to 
school,  enroll  in  GED  and  high  school 
equivalency  classes,  or  participate  in 
additional  alternative  education  such  as 
long-distance  learning  programs  or  on- 
line courses.  Applicants  must  describe 
the  educational  services  that  will  he 
offered  by  the  project,  with  particular 
attention  given  to  the  utilization  of 
existing  educational  system  services  and 
the  involvement  of  the  schools  in  the 
area.  Youth  with  emotional  and 
behavioral  disorders  will  benefit  from 
evidence-based,  cultiu^ly  competent 
treatment  interventions.  Applicants 
must  describe  the  process  for  providing 
assessment  and  treatment  plaiming,  as 
well  as  the  options  for  individual  and 
family  therapy  that  will  be  made 
available.  In  addition,  applicants  must 
describe  the  overall  use  of  project  case 
managers  and  other  staff  in  the  planned 
program  components  that  will  provide 
educational  services. 

Ckireer  preparation  services:  The  One- 
Stop  Youth  Services  Demonstration 
Model  must  provide  for  employment 
preparation,  youth  development 
services,  job  placement,  and  linkages 
with  the  workforce  development 
system.  The  model  must  focus  on 
programs  that  train  individuals  for 
employment  in  fields  in  which 
technology  skills  are  critical  aspects  of 
the  jobs  emerging  in  the  regional  labor 
market.  The  training  model  may  also 
include  basic  skills  and  pre- 
apprenticeship  training  as  appropriate, 
particularly  for  younger  youth,  e.g.  ages 
14-17.  Applicants  must  address  the 
various  strategies  that  their  models  will 
employ  to  actively  recruit  the  target 


population,  and  must  discuss  the 
projected  length  of  time  necessary  to 
determine  the  efficacy  of  their  models' 
technical  assistance. 

Case  management/support  services: 
Project  case  managers  must  prepare  the 
target  population  for  sustainable  high- 
quality  employment  by  utilizing 
intensive  training  and  support  services, 
including  drug  and  alcohol  treatment, 
mentoring  and  tutoring,  child  care, 
coimseling,  and  other  case  management 
services.  TTie  framework  for  the  model 
must  provide  for  (as  applicable): 
individual  needs  assessment;  individual 
service  strategies;  long-term  follow-up 
services;  and  linkages  with  human 
services,  housing,  health  care, 
education,  and  transportation  services; 
and  gender-specific  services  (e.g., 
treatment  for  trauma  associated  with 
sexual  abuse,  and  domestic  violence 
prevention  initiatives).  Other  strategies 
may  include  "soft  skills"  training  (e.g., 
individual  competency  development 
efforts),  like  job  behavior  and  life  skills 
training,  social  skills  and  self- 
determination,  conflict  resolution, 
parenting  classes,  exposure  to  post- 
secondary  education  opportvmities,  and 
military  service/national  and 
community  service  projects.  Service 
strategies  must  also  focus  on  providing 
assistance  to  engage  in  job  training, 
secure  employment,  fulfill  legal 
restitution  obligations,  or  establish 
successful  independent  living.  Special- 
needs  youth,  including  those  with 
physical,  psychiatric,  and/or 
developmental  disabilities  must  be 
provided  with  enhanced  case 
management  that  will  allow  them  to 
access  a  comprehensive  system  of  care, 
including  treatment,  education,  and 
individual  and  family  support  services. 

Because  this  wide  range  of  services 
should  be  provided  by  the  proposed  or 
existing  partnerships  of  community 
organizations,  applicants  must  submit 
memoranda  of  understanding  (MOUs) 
with  the  local  WIA  partners  and  other 
critical  agencies  specifying  the  role  of 
each  party  in  the  project.  Applicants 
must  describe  the  intensive  training  and 
support  services  identified  above  that 
will  be  offered  as  part  of  the  planned 
program  components,  and  must  detail 
the  role  of  project  case  managers  in  the 
provision  of  these  training  and  support 
services.  In  addition,  applicants  must 
detail  their  capacity  to  sustain  these 
activities  for  2  years  after  funding  under 
this  solicitation  is  no  longer  available. 

Young  Offender  and  Gang  Prevention 
Advisory  Board:  In  order  to  institute  a 
holistic  approach  to  assisting  the  target 
population,  family  member 
representatives,  employment,  education, 
mental  health,  child  welfare,  substance 


abuse,  criminal  justice,  and  community- 
based  youth  programs  must  be 
incorporated  into  the  projects.  In 
developing  this  interrelated  system, 
grant  funds  must  be  used  to  create  a 
young  offender  and  gang  prevention 
advisory  board  that  participates  in  the 
coordination  of  all  activities  and 
provides  input  and  community  support 
to  the  project's  leadership.  The  advisory 
board  should  be  comprised  of  public 
and  private  sector  representation, 
parents,  youth  members,  and  graduates 
of  other  young  offender  programs  and 
will  link  with  the  local  Youth  Council 
to  provide  seamless  delivery  of  services 
and  maximize  use  of  available 
resources.  Applicants  must  describe  the 
planned  composition  of  the  advisory 
board,  with  particular  emphasis  upon 
the  process  for  selecting  and  seating  the 
representation  of  the  board.  The 
applicant  must  describe  the  functions  of 
the  board  and  the  process  planned  to 
utilize  the  board  in  designing  the 
holistic  delivery  expected  under  the 
project.  Grantees  must  also  describe 
their  plans  for  expanding  gang 
prevention  and  suppression  efforts  in 
the  target  community,  including 
expanded  efforts  by  local  law 
enforcement  agencies. 

Aftercare:  Grant  funds  must  link  with 
existing  resources  to  provide  intensive 
aftercare  services  for  young  offenders 
transitioning  from  secure  confinement 
in  a  juvenile  corrections  facility  to  the 
community.  Projects  must  strategically 
coordinate  community-wide  efforts  and 
resources  to  address  reentry  issues  such 
as  surveillance,  supervision,  graduated 
sanctions  and  incentives,  linkages  to 
community  support  systems  (families, 
peers,  schools,  employers),  transitional 
housing,  and  job  training  and  placement 
activities.  Applicants  must  describe 
clearly,  detailed  reentry  plans  for  young 
offenders  scheduled  for  release  to  their 
communities  and  their  capacity  to 
sustain  their  activities  for  2  years  after 
funding  is  no  longer  available.  Strategies 
for  effective  case  management  services 
in  aftercare  programming  include: 

•  Use  of  a  reliable  and  validated  risk 
assessment  and  classification 
instrument  for  establishing  eligibility  of 
the  targeted  population; 

•  Individual  case  planning  that 
incorporates  a  family  and  community 
perspective; 

•  Provision  of  mental  health  and 
substance  abuse  assessment  and  referral 
to  appropriate  treatment  services 

•  A  mix  of  intensive  surveillance  and 
enhanced  service  delivery; 

•  Comprehensive,  interagency 
transition  planning  that  involves  all 
critical  stakeholders; 
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•  A  balance  of  incentives  and 
graduated  consequences  coupled  with 
the  imposition  of  realistic,  enforceable 
conditions; 

•  Work-related  or  work-oriented 
activities  such  as  exposure  to  the 
workplace,  on-the-job  training,  work 
experience,  job  shadowing,  etc.; 

•  Coordination  of  resources  of 
juvenile  correctional  agencies,  juvenile 
courts,  juvenile  parole  agencies,  law 
enforcement  agencies,  social  service 
providers,  and  local  Workforce 
Investment  Boards;  and 

•  "Soft  skills"  training,  e.g., 
individual  competency  development 
efforts,  job  behavior  and  life  skills 
training;  self  determination  and  social 
skills  training;  conflict  resolution  and 
anger  management;  parenting  classes; 
exposure  to  post-secondary  education 
opportunities;  and  community  service 
learning  projects. 

Partnerships/Linkages:  In  addition  to 
enhancing  already  existing  services  and 
programs,  projects  must  center  any 
newly  developed  and  implemented 
activities  upon  the  needs  of  youth 
involved,  or  at  risk  of  becoming     "" 
involved,  with  the  juvenile  justice 
system  and  gangs.  In  order  to 
accomplish  this,  applicants  should  use 
partnerships  both  (1)  to  enhance  the 
young  offender  programs  funded  under 
this  grant  and  (2)  to  provide 
complementary  programs  so  as  to  link 
services  within  the  target  community 
and  provide  a  diversity  of  options  for  all 
young  offenders  within  the  target  area. 
These  partnerships  must  agree  to: 

•  Implement  an  education  and 
employment  program  for  young 
offenders,  gang  members,  and  at-risk 
youth  in  the  target  area,  including 
coordination  with  the  private  sector  to 
develop  a  specified  number  of  career- 
track  jobs  for  target  area  young 
offenders; 

•  Establish  alternative  sentencing  and 
community  service  options  for  young 
offenders,  gang  members,  and  at-risk 
youth  in  the  target  area; 

•  Connect  youth  and  their  families  to 
appropriate  therapeutic  and  supportive 
services  designed  to  enhance  individual 
and  family  functioning; 

•  Expand  gang  suppression  activities 
in  the  target  area; 

•  Provide  work-related  or  work- 
oriented  activities  such  as  exposure  to 
the  workplace,  on-the-job  training, 
youth  development  services,  work 
experience,  job  shadowing,  etc.;  and 

•  Build  connections  to  local 
workforce  investment  systems  such  as 
linkages  with  Local  Boards  while 
demonstrating  approaches  that  ensure 
that  high-risk  youth  are  provided  with 
quality  workforce  development  services. 


Applicants  must  outline  how  they 
■  will  involve  residents,  youth,  and  others 
of  the  community  in  planning  and 
involvement  in  the  effort.  Proposals 
must  describe  the  efforts  within  the 
project  to  utilize  existing  services  and 
programs,  particularly  those  offered 
through  the  WIA  One-Stop  delivery 
system,  the  juvenile  justice  system,  and 
health  care  system.  Applicants  must 
describe  the  efforts  to  be  undertaken  to 
coordinate  services  with  private  sector 
entities,  including  commitments  for 
private  sector  jobs.  Proposals  must 
describe  newly  developed  and 
implemented  services  and  how  these 
will  enhance  and  augment  presenUy 
existing  strategies  in  the  community. 

In  addition,  proposals  must  specify 
The  linkages  between  the  One-Stop 
Youth  Services  Model,  local  One-Stop 
delivery  systems  and  the  Youth  Council 
(which  is  part  of  the  Workforce 
Investment  Board)  to  ensure 
coordination  of  workforce  development 
services.  These  linkages  must  include 
both  existing  and  proposed  strategies. 

4.  Cost  Sharing/Leveraging  Funds 

Applicants  also  should  discuss  their 
plans  to  leverage  and  align  with  other 
funds  or  resources  in  order  to  build 
permanent  partnerships  for  the 
continuation  of  services,  and  should 
provide  some  discussion  of  the  nature  of 
these  leveraged  resources,  i.e..  Federal. 
non-Federal,  cash  or  in-kind.  State  and 
county,  foundation,  capital  equipment, 
and  other  funds.  Also,  the  Federal 
Bonding  Program  and  the  Work 
Opportunity  Tax  Credit  (WOTC)  should 
be  considered  as  potential  tools  to  assist 
with  young  offender  employment 
placements.  Information  about  these 
programs  may  be  found  on  ETA's 
website  at  http://www.doleta.gov. 

C.  Delivery  of  Applications 

1 .  Hand  Delivered  Proposals 

Mailed  applications  must  be  mailed 
in  time  to  be  received  at  the  address 
identified  above  by  4  P.M.  (Eastern 
Daylight  Savings  Time),  on  Monday, 
October  1 ,  2001 .  We  prefer  that 
applications  be  mailed  at  least  five  days 
prior  to  the  closing  date.  To  be 
considered  for  funding,  hand-delivered 
applications  must  be  received  by  4:00 
P.M.  (Eastern  Daylight  Savings  Time), 
on  Monday.  October  1 ,  2001  at  the 
address  identified  above.  All  overnight 
mail  will  be  considered  to  be  hand      ~-  • 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified 
closing  date  and  time. 


30762 


Federal  Register / Vol.  66,  No.  110 /Thursday,  June  7,  2001 /Notices 


2.  Telegraphed  and/or  Faxed 
Applications  Will  Not  Be  Honored 

Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  noi««sponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

3.  Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and  it: 

•  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  month  must  have  been 
mailed/ post-marked  by  the  15th  of  the 
month);  or 

•  Was  sent  by  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service,  Post 
Office  to  Addressee,  not  later  than  4:00 
P.M.  at  the  place  of  mailing  two  working 
days  prior  to  the  dateline  date  specified 
for  receipt  of  proposals  in  this  SGA.  The 
term  "working  days"  excludes 
weekends  and  federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  an 
application  received  after  the  deadline 
date  for  the  receipt  of  proposals  sent  by 
the  U.S.  Postal  Service  and  on  the 
original  receipt  from  the  U.S.  Postal 
Service.  The  term  "post-marked"  means 
a  printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

4.  Withdrawals 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including  a 
mail  gram)  received  at  any  time  before 
an  award  is  made.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  the  representative  signs  a 
receipt  for  the  proposal. 

D.  Performance  Period 

The  period  of  performance  for  all 
grants  awarded  under  this  competition. 


will  be  for  30  months  from  the  date  the 
grant  is  awarded.  The  first  24  months 
must  be  devoted  to  providing  program 
services  to  eligible  youth  as  defined  in 
this  notice.  The  final  six  months  will  be 
solely  for  organizing  participant  case 
files,  providing  the  files  to  the 
demonstration's  evaluator  within  two 
months  after  grant-funded  services 
terminate,  and  participating  in  a  final 
site  visit  interview  with  the  evaluators. 
The  budget  submitted  for  the  period  of 
performance  must  cover  the  full  30 
months. 

Part  IV— Review  Process  and  Rating 
Criteria 

The  technical  panel  which  will  be 
composed  of  peer  reviewers  and  the 
three  agencies  personnel,  will  make  a 
careful  evaluation  of  applications 
against  the  criteria  established  in  this 
Notice.  The  panel  will  review  grant 
applicants  against  the  criteria  listed 
below  on  the  basis  of  100  points  with 
an  additional  5  points  available  for  non- 
federal or  leveraged  resources.  Final 
funding  decisions  will  be  based  on  the 
rating  of  applications  as  a  result  of  the 
review  process,  and  other  factors  such 
as  geographic  balance,  availability  of 
funds,  and  what  is  most  advantageous  to 
the  Government.  The  pemel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer.  The  Govenunent  may 
elect  to  award  the  grant(s)  with  or 
without  the  discussions  with  the 
offeror(s).  In  situations  without 
discussions,  an  award  will  be  based  on 
the  offeror's  signature  on  the  SF  424, 
which  constitutes  a  binding  offer. 

Model  Rating  Criteria 

Each  application  under  this  category 
will  be  evaluated  against  the  following 
rating  criteria: 

•  Establishment  of  and  adherence  to 
model  structure  requirements  (15 
points),  see  Part  III.B.2;  planned  or 
committed  linkages  between  the  One- 
Stop  Youth  Services  Demonstration 
Model,  the  One-Stop  delivery  system 
(WLA  local  board  and  youth  council) 
and  the  juvenile  justice  and  health  care 
systems  (20  points)  =  (35  total  points): 

•  Plan  to  enhance  and  augment 
alternative  sentencing,  including 
educational,  youth  development,  mental 
health,  substance  abuse,  and  supportive 
services  and  case  management  (7 
points);  role  of  project  case  managers  in 
these  delivery  strategies  (4  points);  plan 
for  linking  with  schools  for  co- 


enrollment,  etc.  (4  points)  =  (15  total 
points); 

•  Plan  and  capacity  for  conducting 
intensive  comprehensive  aftercare  for 
enhancing  positive  youth  development 
and  preventing  recidivism  (15  points); 

•  Level  of  plaimed  or  committed 
participation  of  educational  agencies/ 
schools,  health  care  agencies  (5  points); 
and  other  public  sector,  WLA,  and 
private  sector  partners  (5  points); 
employment-related  connections  with 
the  business  commimity  (5  points)  =  (15 
total  points); 

•  Plan  for  enhancing  gang  prevention 
and  suppression  efforts,  and  use  of  a 
young  offender  and  gang  prevention 
advisory  board  to  achieve  coordination 
(6  points);  establishment  of  creative 
partnerships  with  local  community 
grassroots  organizations  which  provide 
services  to  the  target  population  (4 
points)  =  (10  total  points); 

•  Need  in  target  neighborhood,  as 
demonstrated  by  severity  of  gang 
problem,  the  number  of  young  offenders 
residing  in  the  target'conmiimity,  and 
the  barriers  facing  existing  services  to 
reach  young  offenders  and  gang 
members,  such  as  gaps  in  availability  of 
mental  health  and  substance  abuse 
treatment  =  (5  points);  and 

•  Plan  to  fulfill  reporting 
requirements;  and  confirmation  of 
cooperation  with  DOL  evaluators  (5 
points). 

•  Leveraging  of  Funding  (5  additional 
points). 

We  will  give  up  to  five  (5)  additional 
rating  points  to  proposals  which  include 
non-Federal  resources  that  expand  the 
dollar  amount,  size  and  scope  of  the 
proposal.  The  applicant  may  include 
any  leveraging  or  co-funding 
anticipated.  To  be  eligible  for  the 
additional  points  in  the  criterion,  the 
applicant  must  list  the  source(s)  of 
funds,  the  nature,  and  activities 
anticipated  with  these  funds  under  this 
cooperative  agreement  and  any 
partnerships,  linkages  or  coordination  of 
activities,  cooperative  funding. 

Signed  at  Washington,  DC,  this  5th  day  of 
)une,  2001. 
Laura  A.  Cesario, 
Grants  Officer. 
Appendix  A:  Application  for  Federal 

Assistance  (SF— 424) 
Appendix  B:  Budget  Information  Form 
Appendix  C:  Cover  Sheet 
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APPLICATION  FOR 
FEDERAL  ASSISXANCE 


APPENDIX  "A" 


OMB  ApprovaJ  No.  0348-0043 


1.  TYPE  OF  SUBMISSION: 
Appicalioa 
aCMBtnactioii 

a  Non-ConstractioD 


Preapplkjlion 
DCooHnKIMMi 

D  Nm-ConHnKtioa 


2.  DATE  SUBMITTES 


3.  DATE  KECBVEO  BV  STATX 


4.  DATE  WECEIVED  BY  rEOEKAL  ACENCV 


Apylkani  IdmHW 


Suu  ApplicKiiifi  Mracinir 


FcdtnlMmMer 


5.  APPLICANTINFORMATION 


Addnst  (fiYt  dljr,  coaai),  Suu  aad  up  c«dtl: 


«.  EMPLOYER  n>E.NTmCAT10N  NUMBEK  (ETH): 


DD-nnnnnnn 


OrfanizjtKMial  Unh: 


Nim«.  ItlrphiMK  iMnber  aad  Itx  tmabtT  of  ckr  pnww  to  be  coMicted  o*  mmtn  mnhkm 
Mt  appUcolnii  (px  ana  code): 


7.  TYPE  OF  APPUCANT:  (Mor  appropdMe  hiur  i>  bn) 


D 


t.  TYTE  OF  APPUCATION: 

or 


O  Continuation 


g  Riiriaioo 


If  RcTitioa,  cMcr  appropriak  lettcrM  ia  b<n(cs): 


DD 


A.   lacreastAoard  B.   Decrease  Award  C.   Inciease  DirMioa 

D.  Dccnese  Dvaion  Other  dpadfy): 


IB.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


DD-nnn 


TITLE: 


12.  AREAS  AfTECreO  BY  PRUIECT  (dllcs,  couuis.  StMei.  «c.): 


13.   PROPOSED  PROJECT: 


Stan  D«t 


Eadiiit  Datr 


A.  SiMt 

B.  Count; 

C.  Mmicipa 

D.  TowNsliip 

E.  Imrntalc 

F.  IntcrMHiMcipal 

G.  SpKtal  Dtstria 


H    ladepadaM  Sehoel  Dtn. 

I     Statt  Coatrollrd  iioUaiioa  of  HI(lHr  Lcafwi^ 

J  .  Prtralc  Uamnit; 

K    ladiaa  Tribe 

L.  lodhidual 

M.   Profit  Ortanlzatlen 

N.  Otber  (Spec«»): 


».  NAME  OF  PEDCRAL  AGENCY: 


II.  DESCRIPTIVE  TITLE  OF  APPUCAVrS  PROJECT: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


a.   Applicant 


IS.   ESTIMATED  FLAWING: 


m.  Federal 


b.  AppKceat 


c  State 


t.  Other 


f .  Prosraan  Incone 


t-  TOTAL 


b.  Prefect 


I*.   IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  I2J72  PROCESS? 

a.   YES.   THIS  PREAPPUCATION.APPLICATION  WAS  MADE  AVAILABLE  Tt)  THE 
STATE  EXECUTIVE  ORDER  1237J  PROCESS  FOR  REVIEW  ON 


DATE 


b.  NO.  a  PROGRA.M  IS  NOT  COVERED  BY  E.O.  12372 

a  OR  PROGRAM  MAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.   IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
O  Ya  ir  ■Yet,"  attacb  a«  nplanatioa. 


D  No 


1».   TO  THE  BEST  OF  ,MV  K,\OWLEDGE  AND  BELIEF.  ALL  DATA  IN  THIS  APPUCATION/PREAPPUCATION  ARE  TRUE  AND  CORRECT    THE  DOCIMFNT  ««,«  nr™  ni  i  v 
AUTHORIZED  BY  THE  GOVE.LMNG  BODY  OF  THE  APPLICANT  AND  THE  APPL.CA.VT  WOX  CO^Jy^Zi'^^^^C^^^^,^^,^^^:^^,':^!:;:^^ 


a.  Trped  Name  of  Authorized  Represeatalin 


d.  SIcnMurx  of  Authorized  ReprcKMatire 


c.  Telepboae  aoniber 


e.  OaeSipiod 


PlTvioni  Editions  Not  UuMe 


Standard  Focv  424  (REV  *Mf 
Pmcrihed  by  OMB  CIrroloi  A-IK 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  E.\ecutive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  givai  an  opportunity  to 
review  the  applicant's  submission. 


Item: 
1. 

2. 


5. 


7. 
8. 


10. 


II. 


Entry: 

Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  applicant's  control  number  (if 
applicable). 

State  use  only  (if  applicable) 

If  this  application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this  assistance 
activity,  complete  address  of  the  applicant,  and  name 
and  telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EfN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space  provided. 

Check  appropriate  box  and  enter  appropriate  letter(s)  in 
the  space(s)  provided. 

-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project      with 
a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which  assistance 
is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach  a  map 
showing  project  location.  For  preapplications,  use  a 
separate  sheet  to  provide  a  summary  description  of  the 
project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

1 5 .  Amount  requested  or  to  be  contributed  during  the  fu^t 
funding/budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  resuh  in  a  dollar 
change  to  an  existing  award,  indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 
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APPENDIX  "B" 

PART  II -BUDGET  INFORMATION 

SECTION  A  -  Budget  Summary  by  Categories 


(A) 

fB) 

(C) 

J.  Personnel 

— 

|2.  Fringe  Benefits  (Rate        ) 

3.  Travel 

■ 

4.  Equipment 

5.  Supplies 

6.  Contractual 

7.  Other 



8.  Total,  Direct  Cost 
(Lines  1  through  7) 

9.  Indirect  Cost  (Rate     %) 

10.  Training  Cost/Stipends         ~ 

11.  TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B  -  Cost  Sharing/ Match  Summary  (if  appropriate) 


(A) 

(B) 

(C) 

1.  Cash  Contribution 

■ 

2.  In-Kind  Contribution 

3.  TOTAL  Cost  Sharing  / Match 

(Rate     %) 

NOTE: 


Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (i.e.  12  months. 
18  months,  etc.);  Column  B  to  record  changes  to  Column  A  (Le.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 
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SECTION  A  -  Budget  Summary  by  Categories 

1.  Personnel:  Show  salaries  to  be  paid  for  project  personnel  which  you  are  required  to 
provide  with  W2  forms. 

2.  Fringe  Benefits:  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel:  Indicate  the  amount  requested  for  staff  travel.  Include  funds  to  cover  at  least 
one  trip  to  Washington,  DC  for  project  director  or  designee. 

4  Equipment:  Indicate  the  cost  of  non-expendable  personal  property  that  has  a  useful  life 

of  more  than  one  year  with  a  per  unit  cost  of  $5. 000  or  more.  Also  include  a  detailed 
description  of  equipment  to  be  purchased  including  price  information. 

5.  Supplies:  Include  the  cost  of  consumable  supplies  and  materials  to  be  used  during  the 
project  period. 

6.  Contractual   Show  the  amount  to  be  used  for  (I)  procurement  contracts  (except  those 
which  belong  on  other  lines  such  as  supplies  and  equipment);  and  (2)  sub- 
contracts/grants. 

7.  Other.  Indicate  all  direct  costs  not  clearly  covered  by  lines  I  through  6  above, 
including  consultants. 

8.  Total.  Direct  Costs:  Add  lines  I  through  7. 

9.  Indirect  Costs:  Indicate  the  rate  and  amount  of  indirect  costs.  Please  include  a  copy  of 
your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Cost:  (If  allowable), 

II        Total  Federal  funds  Reauested:  Show  total  of  lines  8  through  10. 
SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when  there  is  a  cost 
sharing/matching  requirement  Also  include  percentage  of  total  project  cost  and 
indicate  source  of  cost  sharing/matching  funds,  Le.  other  Federal  source  or  other  Non- 
Federal  source. 

NOTE:  PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 
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APPENDIX  "C" 

COVER    SHEET 

APPLICATION  FOR  FUNDING  UNDER 
SGA/DFA- 01-109 

YOUNG  OFFENDER  INITIATIVE:  REENTRY  GRANT  PROGRAM 
YOUNG  OFFENDER  INITIATIVE:  DEMONSTRATION  GRANT 

PROGRAM 


Name  of  Applicant: 


Contact  Person: 


Phone  Number: 


Fax  Number: 


CATEGORIES:    (MUST  CHECK  ONE) 


CAT.  A  -    Large  Areas  {  high-crime  communities  with  a 
population  greater  than  400,000) 


CAT.  B-  Small  to  Medium-Sized  Areas  (high-crime 
communities  with  a  population  of  at  least 
1 00,000  and  not  greater  than  400,000) 


[FR  Doc.  01-14488  Filed  6-6-01:  8:45  am] 
BILUNG  CODE  4510-30-C 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-272  and  50-3111 

PSEG  Nuclear  LLC;  Notice  of  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  243  and  224  to 
Facility  Operating  License  Nos.  (FOLs) 
DPR-70  and  DPR-75  issued  to  PSEG 
Nuclear  LLC.  which  revised  the  FOLs 
and  Technical  Specifications  for 
operation  of  the  Salem  Nuclear 
Generating  Station,  Unit  Nos.  1  and  2. 
located  at  the  licensee's  site  on  the 
southern  end  of  Artificial  Island  in 
Lower  Alloways  Creek  Township, 
Salem  County.  New  Jersey.  Salem,  New 
Jersey,  is  located  approximately  7.5 
miles  northeast  of  the  site.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the  FOLs 
and  Technical  Specifications  to  increase 
the  licensed  power  level  by 
approximately  1.4%  bom  3,411 
megawatts  thermal  (MWt)  to  3.459  MWt. 
The  changes  are  anticipated  to  increase 
each  unit's  net  electrical  output  by  16 
MWe.  The  request  is  based  on  the 
installation  of  the  CE  Nuclear  Power 
LLC  Crossflow  ultrasonic  flow 
measurement  system  with  its  ability  to 
achieve  increased  accuracy  in 
measuring  steam  generator  feedwater 
flow.  The  amendment  also  included 
administrative  changes  to  the  Salem 
Unit  No.  1  FOL  and  the  Salem  TS  Bases. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regidations. 
The  Conunission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
January  30.  2001  (66  FR  8242).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Enviroiunental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 


of  the  human  environment  (66  FR 
26885). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  10.  2001, 
as  supplemented  by  letters  dated 
December  5.  2000,  March  28  and  April 
2,  2001,  and  three  letters  dated  April  20, 
2001.  (LNR-01-0099.  LRN-01-0115, 
and  LRN-01-0123);  (2)  Amendment 
Nos.  243  and  224  to  License  Nos.  DPR- 
70  and  DPR-75;  (3)  the  Commission's 
related  Safety  Evaluation;  and  (4)  the 
Commission's  Environmental 
Assessment.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  accessible  electronically 
through  the  ADAMS  Public  Electronic 
Reading  Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Robert ).  Fretz, 

Project  Manager,  Section  2,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  01-14357  Filed  6-6-01;  8:45  am) 
BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  1.191,  "Fire 
Protection  Program  for  Nuclear  Power 
Plants  During  Decommissioning  and 
Permanent  Shutdown,"  provides 
guidance  to  licensees  and  applicants  on 
methods  acceptable  to  the  NRC  staff  for 
complying  with  the  regulations 
regarding  fire  protection  programs  for 
licensees  who  have  certified  that  their 
plants  have  permanently  ceased 
operations  and  that  the  fuel  has  been 
permanently  removed  fi'om  the  reactor 
vessels. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 


improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555. 
Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
web  site  at  www.mc.gov  under 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site;  Regulatory 
Guide  1.191  is  under  Accession  Number 
MLOl  1500010.  Single  copies  of 
regulatory  guides  may  be  obtained  free 
of  charge  by  writing  die  Reproduction 
and  Distribution  Services  Section,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by  fax 
to  (301)415-2289,  or  by  email  to 
distribution@nrc.gov.  Issued  guides  may 
also  be  purchased  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

.  Authority:  (5  U.S.C.  552(a)). 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Roy  P.  Zinunerman, 

Deputy  Director.  Office  of  Nuclear  Regulatory 
Research. 
IFR  Doc.  01-14356  Filed  6-6-01:  8:45  am) 

BHXING  COOe  7S80-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

June  14, 2001  Public  Hearing; 
Sunshine  Act  Meeting 

TIME  AND  DATE:  2  p.m.  Thursday,  June 
14,2001. 

PLACE:  Office  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington',  DC. 
STATUS:  Hearing  OPEN  to  the  Public  at 
2  pm. 

PVJRPOSE:  In  conjunction  with  the 
quarterly  meeting  of  OPIC's  Board  of 
Directors,  to  afford  an  opportunity  for 
any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 
PROCEDURE:  Individuals  wishing  to 
address  the  hearing  orally  must  provide 
advance  notice  to  OPIC's  Corporate 
Secretary  no  later  than  5  pm,  June  13, 
2001.  The  notice  must  include  the 
individual's  name,  organization, 
address,  and  telephone  number,  and  a 
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concise  summary  of  the  subject  matter 
to  be  presented. 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately,  if  necessary,  to  afford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportunity  to  be  heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretary  no  later  than 
5  pm,  June  13,  2001.  Such  statements 
must  be  typewritten,  double-spaced  and 
may  not  exceed  twenty-five  (25)  pages. 
Upon  receipt  of  the  required  notice, 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  written  summary  of  the  hearing  will 
be  compiled,  and  such  summary  will  be 
made  available,  upon  written  request  to 
OPIC's  Corporate  Secretary,  at  the  cost 
of  reproduction. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  hearing  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438,  via  facsimile  at  (202)  408- 
0297,  or  via  email  at  cdown@opic.gov. 

Dated:  June  4.  2001. 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 
(FR  Doc.  01-14432  Filed  6-4-01;  4:59  pm) 
BILUNG  COOE  3210-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Clearance  of  a  Revised 
Information  Collection:  Rl  25-14  and  Rl 
25-1 4 A 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
clearance  of  a  revised  information 
collection.  Rl  25-14.  Self-Certification 
of  FuU-Time  School  Attendance,  is  used 
to  survey  survivor  annuitants  who  are 
between  the  ages  of  18  and  22  to 
determine  if  they  meet  the  requirements 
of  Section  8341(a)(C),  and  Section  8441. 
title  5,  U.S.  Code,  to  receive  benefits  as 
a  student.  Rl  25-14A,  Information  and 


Instructions  for  Completing  the  Self- 
Certification  of  Full-Time  School 
Attendance,  provides  instructions  for 
completing  the  Self-Certification  of  Full- 
Time  School  Attendance  survey  form. 
Comments  are  particularly  invited  on: 

•  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  OPM,  and 
whether  it  will  have  practical  utility; 

•  Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 

•  Ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Approximately  14,000  Rl  12-14  forms 
are  completed  annually.  We  estimate  it 
takes  approximately  12  minutes  to 
complete  the  form.  The  annual  burden 
is  2,800  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
6,2001. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Division.  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  Room  3349A.  Washington.  DC 
20415-3540. 

For  Information  Regarding 
Administrative  Coordination  Contact: 
Donna  G.  Lease.  Team  Leader.  Forms 
Analysis  and  Design,  Budget  and 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Steven  R.  Cohen, 

Acting  Director. 

IFR  Doc.  01-14333  Filed  6-6-01:  8:45  am) 

BILUNG  COOE  632S-60-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Clearance  of  a  Revised 
Information  Collection:  Rl  20-1 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


and  Budget  (OMB)  a  request  for  K 

clearance  of  a  revised  information 
collection.  Annuitants  who  were 
entitled  to  minimum  annuity  before  the 
repeal  of  the  minimum  annuity 
provisions  on  Februar)-  27.  1986, 
continue  to  be  paid  minimum  annuity. 
OPM  uses  Rl  20-1 ,  Minimum  Annuity 
Application,  to  determine  if  an 
annuitant  qualifies  for  minimum 
annuity. 
Comments  are  particularly  invited  on: 

•  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  OPM.  and 
whether  it  will  have  practical  utility; 

•  Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 

•  Ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Approximately  50  Rl  20-1  forms  will 
be  completed  annually.  We  estimate  it 
takes  approximately  15  minutes  to 
complete  the  form.  The  armual  burden 
is  13  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  E-mail  to  mbtoomey@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
6,  2001. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton.  Chief.  Operations 
Support  Division.  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW..  Room  3349A,  Washington.  DC 
20415-3540. 

For  Information  Regarding 
Administrative  Coordination  Contact: 
Donna  G.  Lease.  Team  Leader.  Forms 
Analysis  and  Design.  Budget  and 
Administrative  Services  Division.  (202) 
606-0623.  ^ 

Office  of  Personnel  Management. 

Steven  R.  Cohen, 

Acting  Director. 

IFR  Doc.  01-14334  Filed  6-6-01;  8:45  am] 

BILUNQ  COOE  e32S-S0-P 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22.  1995),  this 
notice  aimounces  that  the  Office  of 
Personnel  Management  (OPM)  intends 
to  submit  to  the  Office  of  Management 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

summary:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
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Board  (RRB)  will  publish  periodic 
siimmaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  acciuacy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Railroad  Service  and 
Compensation  Reports;  OMB  3220- 
0008. 

Under  section  6'of  the  Railroad 
Unemployment  Insiuance  Act  (RUIA) 
and  Section  9  of  the  Railroad  Retirement 
Act  (RRA),  the  Railroad  Retirement 
Board  (RRB)  maintains  for  each  railroad 
employee  a  record  of  compensation  paid 
to  that  employee  by  all  railroad 
employers  for  whom  the  employee 
worked  after  1936.  This  record,  which  is 
used  by  the  RRB  to  determine  eligibility 
for,  and  amoimt  of,  benefits  due  under 
the  laws  it  administers,  is  conclusive  as 
to  the  amount  of  compensation  paid  to 
an  employee  during  such  period(s) 
covered  by  the  report(s)  of  the 
compensation  by  the  employee's 
railroad  employer(s),  except  in  cases 
when  an  employee  files  a  protest 
pertaining  to  his  or  her  reported 
compensation  within  the  statute  of 
limitations  cited  in  section  6  of  the  RRA 
and  section  9  of  the  RRA. 

To  enable  the  RRB  to  establish  and 
maintain  the  record  of  compensation, 
employers  are  required  to  file  with  the 
RRB,  in  such  manner  and  form  and  at 
such  times  as  the  RRB  prescribes, 
reports  of  compensation  of  employees. 
The  information  reporting  requirements 
are  prescribed  in  20  CFR  209.6.  The 
RRB  utilizes  Form  BA-3a,  Annual 
Report  of  Compensation  and  Form  BA- 
4,  Report  of  Creditable  Compensation 
Adjustments,  to  seciue  the  required 
information  from  railroad  employers. 
Employers  currently  have  the  option  of 
submitting  the  reports  on  the 
aforementioned  forms,  or,  in  like  format, 
on  magnetic  tape,  tape  cartridges,  PC 
diskettes,  or  CD-ROM  as  outlined  in  the 
RRB's  Reporting  histructions  to 
Employers.  Submission  of  the  reports  is 
mandatory.  One  response  is  required  of 
each  respondent.  Minor  editorial 
changes  are  proposed  to  Form  BA-3a 
and  BA-4. 

The  completion  time  for  Form  BA-3a 
is  estimated  at  between  33.3  hours  per 


response  for  electronic  submissions  to 
85  hours  for  manual  paper  responses. 
The  completion  time  for  Form  BA-4  is 
estimated  at  60  minutes  i>er  response. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  infonnation 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board.  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa, 

Cleamnce  Officer. 

(PR  Doc.  01-14372  Filed  6-6-01;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportvmity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Sick  Pay  and  Miscellaneous 
Payments  Report;  OMB  3220-0175. 
Under  section  6  of  the  Railroad 
Unemployment  Insiuance  Act  (RUIA) 
and  section  9  of  the  Railroad  Retirement 
Act  (RRA).  the  Railroad  Retirement 
Board  (RRB)  maintains  for  each  railroad 
employee  a  record  of  compensation  paid 
to  that  employee  by  all  railroad 
employers  for  whom  the  employee 
worked  after  1936.  This  record,  which  is 
used  by  the  RRB  to  determine  eligibility 
for,  and  amount  of,  benefits  due  under 
the  laws  it  administers,  is  conclusive  as 
to  the  amount  of  compensation  paid  to 
an  employee  diuing  such  period(s) 
covered  by  the  report(s)  of  the 


compensation  by  the  railroad 
employer(s).  Further,  the  Railroad 
Retirement  Solvency  Act  of  1983  added 
subsection  1(h)(8)  to  the  RRA  which 
expanded  the  definition  of 
compensation  for  purposes  of 
computing  the  Tier  1  portion  of  an 
annuity  to  include  sickness  payments 
and  certain  payments  other  than  sick 
pay  which  are  considered  compensation 
within  the  meaning  of  section  1(h)(8). 
The  information  reporting  requirements 
for  employers  are  prescribed  in  20  CFR 
part  209. 

To  enable  the  RRB  to  establish  and 
maintain  the  record  of  compensation, 
employers  are  required  under  section  6 
of  the  RUIA  and  section  9  of  the  RRA 
to  file  with  the  RRB,  in  such  manner 
and  form  and  at  such  times  as  the  RRB 
by  rules  and  regulation  may  prescribe, 
reports  of  compensation  of  employees. 

The  RRB  utilizes  Form  BA-10.  Report 
of  Miscellaneous  Compensation  and 
Sick  Pay,  to  collect  information 
regarding  sick  pay  and  certain  other 
types  of  payments,  referred  to  as 
miscellaneous  compensation,  under 
section  1(h)(8)  of  the  Railroad 
Retirement  Act  from  railroad  employers. 
In  addition,  the  form  is  used  by 
employers  to  report  any  necessary 
adjustments  in  the  amounts  of  sick  pay 
or  miscellaneous  compensation. 
Employers  have  the  option  of 
submitting  the  reports  on  the 
aforementioned  form,  or,  in  like  format, 
on  magnetic  tape,  tape  cartridges  or  PC 
diskettes.  Submission  of  the  mandatory 
reports  is  requested  annually.  One 
response  is  required  of  each  respondent. 
Minor  editorial  changes  are  proposed  to 
Form  BA-10.  The  completion  time  for 
Form  BA-10  is  estimated  at  55  minutes 
per  response. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  conunents 
should  be  received  within  60  days  of 
this  notice. 

Chuck  Mierzwa. 

Clearance  Officer. 

[FR  Doc.  01-14373  Filed  6-6-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Extension:  Rule  23c-3  and  Form  N-23c-3; 
SEC  File  No.  270-373;  OMB  Control  No. 
3235-0422] 

Upon  written  request,  copies  available 
from:  Seciu-ities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  450  5th  Street, 
NW..  Washington,  DC  20549. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  350  et.  seq.),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  and 
approval  of  the  collections  of 
information  discussed  below. 

Rule  23C-3  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.23c- 
3)  is  entitled:  "Repurchase  of  Securities 
of  Closed-End  Companies."  The  rule 
permits  certain  closed-end  investment 
companies  ("closed-end  funds"  or 
"funds")  periodically  to  offer  to 
repurchase  from  shareholders  a  limited 
number  of  shares  at  net  asset  value.  The 
rule  includes  several  reporting  and 
recordkeeping  requirements.  The  fund 
must  send  shareholders  a  notification 
that  contains  specified  information  each 
time  the  fund  makes  a  repurchase  offer 
(on  a  quarterly,  semi-annual,  or  annual 
basis,  or  for  certain  funds,  on  a 
discretionary  basis  not  more  often  than 
every  two  years).  The  fund  also  must 
file  copies  of  the  shareholder 
notification  with  the  Commission 
(electronically  through  the 
Commission's  Electronic  Data 
Gathering,  Analysis  and  Retrieval 
System  ("EDGAR  "))  attached  to  Form 
N-23C-3  [17  CFR  274.221],  a  cover 
sheet  that  provides  limited  information 
about  the  fund  and  the  type  of  offer  the 
fund  is  making.'  The  fund  must 
describe  in  its  aimual  report  to 
shareholders  the  fund's  policy 
concerning  repurchase  offers  and  the 
results  of  any  repurchase  offers  made 
during  the  reporting  period.  The  fund's 
board  of  directors  must  adopt  written 
procediu^s  designed  to  ensure  that  the 
fund's  investment  portfolio  is 
sufficiently  liquid  to  meet  its  repurchase 
obligations  and  other  obligations  under 
the  rule.  The  board  periodically  must 
review  the  composition  of  the  fund's 
portfolio  and  change  the  liquidity 


procedures  as  necessary.  The  fund  also 
must  file  copies  of  advertisements  and 
other  sales  literature  with  the 
Commission  as  if  it  were  an  open-end 
investment  company  subject  to  section 
24  of  the  Investment  Company  Act  (15 
U.S.C.  80a-24)  and  the  rules  that 
iniplement  section  24. ^ 

"The  requirement  that  the  fund  send  a 
notification  to  shareholders  of  each  offer 
is  intended  to  ensure  that  a  fund 
provides  material  information  to 
shareholders  about  the  terms  of  each 
offer,  which  may  differ  from  previous 
offers  on  such  matters  as  the  maximum 
amount  of  shares  to  be  repiuchased  (the 
maximum  repurchase  amount  may 
range  from  5%  to  25%  of  outstanding 
shares).  The  requirement  that  copies  be 
sent  to  the  Commission  is  intended  to 
enable  the  Commission  to  monitor  the 
fund's  compliance  with  t^ie  notification 
requirement.  The  requirement  that  the 
shareholder  notification  be  attached  to 
Form  N-23C-3  is  intended  to  ensure 
that  the  fund  provides  basic  information 
necessary  for  the  Commission  to  process 
the  notification  and  to  monitor  the 
fund's  use  of  repurchase  offers.  The 
requirement  that  the  fund  describe  its 
current  policy  on  repurchase  offers  and 
the  results  of  recent  offers  in  the  annual 
shareholder  report  is  intended  to 
provide  shareholders  current 
information  about  the  fund's  repurchase 
policies  and  its  recent  experience.  The 
requirement  that  the  board  approve  and 
review  written  procedures  designed  to 
maintain  portfolio  liquidity  is  intended 
to  ensure  that  the  fund  has  enough  cash 
or  liquid  securities  to  meet  its 
repurchase  obligations,  and  that  written 
procedures  are  available  for  review  by 
shareholders  and  examination  by  the 
Conunission.  The  requirement  that  the 
fund  file  advertisements  and  sales 
literature  as  if  it  were  an  open-end 
investment  company  is  intended  to 
facilitate  the  review  of  these  materials 
by  the  Commission  or  the  NASD  to 
prevent  incomplete,  inacciu-ate,  or 
misleading  disclosure  about  the  special 
characteristics  of  a  closed-end  fund  that 
makes  periodic  repurchase  offers. 

The  Commission  staff  estimates  that 
23  funds  currenUy  rely  upon  the  rule. 
The  staff  estimates  that  each  fund 
spends  approximately  80  hours 
annually  in  preparing,  mailing,  and 
filing  shareholder  notifications  for  each 
repurchase  offer,  4  hours  annually  in 
preparing  and  filing  Form  N-23c-3,  6 


hours  annually  in  preparing  disclosures 
in  the  annual  shareholder  report 
concerning  the  fund's  repurchase  policy 
and  recent  offer.  28  hours  aimually  in 
preparing  procedures  to  protect 
portfolio  liquidity,  and  8  hours  annually 
in  performing  subsequent  reviews  of 
these  procedures.  The  total  annual 
burden  of  the  rule's  paperwork 
requirements  for  all  funds  thus  is 
estimated  to  be  2898  hours.  This 
represents  an  increase  of  1638  hours 
from  the  prior  estimate  of  1260  hours. 
The  increase  results  primarily  from  an 
increase  in  the  number  of  funds  relying 
upon  the  rule  from  10  to  23  funds. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules  and 
forms. 

Compliance  with  the  collection  of 
infonnation  requirements  of  the  rule 
and  form  is  mandatory  only  for  those 
funds  that  rely  on  the  rule  in  order  to 
repurchase  shares  of  the  fund.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  _ 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503;  and  (ii)  Michael  E.  Bartell. 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street. 
NW.,  Washington.  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  June  1,  2001. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  01-14329  Filed  6-6-01;  8:45  am] 
nUMG  COOe  M10-01-M 


'  Form  N-23C-3  requires  the  fund  to  state  its 
registration  number,  its  full  name  and  address,  the 
date  of  the  accompanying  shareholder  notification, 
and  the  type  of  offer  being  made  (periodic, 
discretionary,  or  both). 


2  Rule  24b-3  under  the  Investment  Company  Act 
|17  CFR  270.24b-3j,  however,  would  generally 
exempt  the  fund  from  that  requirement  when  the 
materials  are  filed  instead  with  the  National 
Association  of  Securities  Dealers  ('NASD"),  as 
nearly  always  occurs  under  NASD  procedures, 
which  apply  to  the  underwriter  of  every  fund. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 

Extension: 
Rule  155.  OMB  Control  No.  3235-0549, 
SEC  File  No.  270-492; 
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Rule  477.  OMB  Control  No.  3235-0550. 
SEC  File  No.  270-493. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  155  under  the  Securities  Act 
provides  safe  harbors  for  a  registered 
offering  following  an  abandoned  private 
offering,  or  a  private  offering  following 
an  abandoned  registered  offering, 
without  integrating  the  registered  and 
private  offering  in  either  case.  Rule  155 
requires  any  prospectus  filed  as  a  part 
of  a  registration  statement  after  a  private 
offering  to  include  disclosure  regarding 
abandoiunent  of  the  private  offering. 
Similarly,  the  rule  requires  an  issuer  to 
provide  each  offeree  in  a  private  offering 
following  an  abandoned  registered 
offering  with:  (1)  hiformation 
concerning  withdrawal  of  the 
registration  statement;  (2)  the  fact  that 
the  private  offering  is  unregistered;  and 
(3)  the  legal  implications  of  the 
offering's  unregistered  status.  The  likely 
respondents  will  be  companies.  All 
information  submitted  to  the 
Commission  is  available  to  the  public 
for  review.  Companies  only  need  to 
satisfy  the  Rule  155  information 
requirements  if  they  wish  to  avail 
themselves  of  the  rule's  safe  harbors. 
The  Rule  155  information  is  required 
only  on  occasion.  It  is  estimated  that 
600  issuers  will  file  Rule  155 
submissions  annually  at  an  estimated  4 
hours  per  response.  Also,  it  is  estimated 
that  50%  of  the  2,400  total  annual 
burden  hours  (1200  burden  hours) 
would  be  prepared  by  the  company.  We 
estimate  that  the  company's  outside 
counsel  would  prepare  the  other  1 ,200 
burden  hours. 

Rule  477  under  the  Securities  Act  sets 
forth  procediues  for  withdrawing  a 
registration  statement  or  any 
amendment  or  exhibits  thereto.  The 
Rule  provides  thai  if  a  registrant  applies 
in  anticipation  of  reliance  on  Rule  155's 
registered-to-private  safe  harbor,  the 
registrant  must  state  in  the  withdrawal 
application  that  the  registrant  plans  to 
undertake  a  subsequent  private  offering 
in  reliance  on  the  rule.  Without  this 
statement,  the  Commission  would  not 
be  able  to  monitor  issuers'  reliance  on 
and  compliance  with  Rule  155(c).  The 
likely  respondents  will  be  companies. 
All  information  submitted  to  the 
Commission  under  Rule  477  is  available 
to  the  public  for  review.  Information 
provided  under  Rule  477  is  mandatory. 


The  information  is  required  on 
occasion.  It  is  estimated  that  300  issuers 
will  file  Rule  477  submissions  annually 
at  an  estimated  one-hour  per  response 
for  a  total  annual  burden  of  300  hours. 

Finally,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reqviired  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Seciu-ities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  May  30,  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14330  Filed  6-6-01;  8:45  ami 
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Granting  Accelerated  Approval  to 
Amendment  No.  1  Thereto  by  the 
International  Securities  Exchange  LLC 
Adopting  an  Obvious  Error  Rule 

Junel.  2001. 
L  Introduction 

On  November  20,  2000,  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange"),  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
give  the  ISE  the  authority  to  bust  or 
adjust  trades  that  result  from  clearly 
erroneous  orders  or  quotations. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  January  18,  2001.  *  One 
comment  letter  was  received  on  the 


proposal.-*  On  May  30,  2001.  the  ISE 
submitted  Amendment  No.  1  to  the 
proposed  rule  change  to  the 
Conunission.5  Xhis  Order  approves  the 
proposed  rule  change.  In  addition,  the 
Commission  is  issuing  notice  of, 
granting  accelerated  approval  to,  and 
soliciting  comments  on.  Amendment 
No.  1  to  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt  new 
ISE  Rule  720,  as  amended,  that  would 
allow  it  to  either  adjust  or  bust  a 
transaction  in  circumstances  where  a 
.member  or  its  customer  has  made  an 
error  and  the  price  of  the  execution  is 
"obviously"  not  correct.  The  proposed 
rule  contains  objective  standards 
regarding  when  a  transaction  was 
clearly  the  result  of  an  "obvious  error," 
under  what  circumstances  a  trade 
would  be  adjusted  or  busted,  and  to 
what  price  a  trade  would  be  adjusted  if 
adjustment  were  appropriate  imder  the 
circumstances. 

Under  proposed  ISE  Rule  720,  when 
a  member  believes  that  it  has  . 
participated  in  a  transaction  that  was 
the  result  of  an  obvious  error,  it  must 
notify  ISE  Market  Control  within  a 
specified  time  of  the  execution.  The 
proposed  rule  requires  Exchange  market 
makers,  who  are  continuously 
monitoring  their  transactions  on  the  ISE, 
to  notify  ISE  Market  Control  within  five 
minutes  of  an  execution.  The  proposed 
rule  allows  Electronic  Access  Members 
("EAMs"),  who  may  handle  customer 
orders  on  multiple  exchanges 
simultaneously  and  who  may  need  to 
contact  customers  for  instruction,  up  to 
twenty  minutes  to  notify  ISE  Market 
Control.  Absent  unusual  circumstances, 
ISE  Market  Control  would  not  grant 
relief  unless  notification  is  made  within 
the  prescribed  time  periods.'*  . 


>  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

3  Securities  Exchange  Act  Release  No.  43830 
(lanuary  10.  2001).  66  FR  4880  (lanuary  18.  2001). 


*  This  comment  letter  is  more  fully  discussed 
below  in  Section  III,  Comment  and  Response.  See 
Letter  from  George  Brunelle.  Brunelle  &  Hadjikow. 
to  Jonathan  G.  Katz.  Secretary,  Commission,  dated 
February  6.  2001  ("Brunelle  Letter"). 

*  Letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel.  ISE.  to  Susie  Cho, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  May  29,  2001  ("Amendment 
No.  1").  In  Amendment  No.  1.  the  ISE  proposed  to 
change  the  composition  of  the  Obvious  Error  Panel 
to  comprise  two  Electronic  Access  Members  and 
two  members  that  are  market  makers  on  the 
Exchange.  The  ISE  also  amended  the  proposed  rule 
change  to  state  that  the  ISE  Market  Control,  not  the 
Obvious  Error  Panel,  would  determine  the 
theoretical  price  of  an  option  where  there  are  no 
quotes  to  be  relied  on  for  comparison  purposes. 
Finally.  theTSE  clarified  its  procedures  for  appeal 
of  a  decision  by  ISE  Market  Control  to  the  Obvious 
Error  Panel. 

*The  provision  permitting  ISE  Market  Control  to 
grant  relief  in  "unusual  circumstances"  is  intended 
primarily  to  encompass  situations  where  EAMs  and 
market-makers  might  make  a  request  a  few  ininutes 
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ISE  Market  Control  would  determine 
whether  there  was  an  obvious  error 
according  to  the  following  objective 
criteria:  (1)  An  obvious  error  would  be 
deemed  to  have  occurred  during  normal 
market  conditions  when  the  execution 
price  of  a  transaction  is  higher  or  lower 
than  the  theoretical  price  ^  for  the  series 
by  an  amount  equal  to  at  least  two  Times 
the  maximum  bid/ask  spread  allowed 
for  the  option,  so  long  as  such  amount 
is  50  cents  or  more;  and  (2)  an  obvious 
error  would  be  deemed  to  have  occurred 
during  fast  market  conditions  when  the 
execution  price  of  a  transaction  is 
higher  or  lower  than  the  theoretical 
price  for  the  series  by  an  amount  equal 
to  at  least  three  times  the  maximum  bid/ 
ask  spread  allowed  for  the  option,  so 
long  as  such  amount  is  50  cents  or  more. 

If  it  is  determined  that  a  transaction 
is  the  result  of  an  obvious  error,  ISE 
Market  Control  will  take  one  of  the 
following  actions:  (1)  Where  each  party 
to  the  transaction  is  an  Exchange  market 
maker,  the  execution  price  of  the 
transaction  would  be  adjusted  unless 
both  parties  agree  to  bust  the  trade;  or 
(2)  where  at  least  one  party  to  the 
obvious  error  is  not  a  market  maker  on 
the  Exchange,  the  trade  would  be  busted 
unless  both  parties  agree  to  adjust  the 
price  of  the  transaction.  The  default 
action  would  be  taken  imless  agreement 
is  reached  within  ten  minutes  in  the 
case  where  both  parties  are  Exchange 
market  makers,  and  within  thirty 
minutes  where  at  least  one  party  is  not 
an  Exchange  market  msiker.  Upon  taking 
final  action.  Market  Control  would  be 
required  to  promptly  notify  both  parties 
to  the  trade. 

Where  an  adjustment  is  made  to  a 
transaction  price,  the  adjusted  price 
would  be  determined  by  objective 
criteria.  The  adjusted  price  would  be 
equal  to  the  theoretical  price  of  the 
option  in  the  case  where  the  erroneous 
price  is  displayed  in  the  market  and 
subsequently  executed  by  quotes  or 
orders  that  did  not  exist  in  the  system 
at  the  time  the  price  was  entered. 


outside  the  set  time  limits,  if  they  have  a  legitimate 
reason  for  the  delay.  According  to  the  ISE,  one  such 
situation  would  be.  for  example,  if  a  firm's  system 
was  down  and  after  tr)'ing  to  fix  it,  the  firm  finds 
an  obvious  error  among  the  orders  that  have  queued 
up.  On  the  other  hand.  EAMs  and  market  makers 
who  fail  to  make  a  timely  request  because  they 
failed  to  monitor  their  trades  would  not  be  granted 
relief.  Telephone  conversation  between  Katherine 
Simmons,  Vice  President  and  Associate  General 
Counsel,  ISE,  and  Susie  Cho,  Special  Counsel. 
Division.  Commission,  on  May  29.  2001. 

'The  theoretical  price  of  an  option  in  the  case  of 
an  erroneous  bid  (offer)  is  the  last  bid  (offer),  just 
prior  to  the  trade,  found  on  the  exchange  that  has 
the  most  liquidity  in  that  option  other  than  the  ISE. 
If  there  are  no  quotes  for  comparison  purposes,  the 
theoretical  price  will  be  determined  by  ISE  Market 
Control. 


Proposed  ISE  Rule  720  further 
specifies  that  the  Exchange  must 
designate  a  least  ten  market  maker 
representatives  and  at  least  ten  EAM 
representatives  to  ISE  to  be  called  upon 
to  serve  on  an  Obvious  Error  Panel,  as 
needed.^  The  Obvious  Error  Panel 
would  be  comprised  of  four  members. 
Two  of  the  representatives  must  be 
directly  engaged  in  market  making 
activity  and  two  of  the  representatives 
must  be  employed  by  an  EAM.  Proposed 
ISE  Rule  720  provides  that  an  Obvious 
Error  Pannel  would  have  the  authority 
to,  upon  request  by  a  party  to  a  potential 
obvious  error,  review  whether  ISE 
Market  Control  used  the  correct 
theoretical  price  and  whether  an 
adjustment  was  made  at  the  correct 
price.  A  request  for  a  review  must  be 
made  in  writing  within  thirty  minutes 
after  a  party  receives  verbal  notification 
of  a  final  determination  by  ISE  Market 
Control,  except  that  if  notification  is 
made  after  3:30  p.m.  Eastern  time,  either 
party  would  have  until  9:30  a.m.  Eastern 
time  the  next  trading  day  to  request 
review.  The  Obvious  Error  Panel  would 
be  permitted  to  overturn  or  modify  an 
action  taken  by  ISE  Market  Control 
upon  agreement  by  a  majority  of  the 
panel  representatives;  if  the  Obvious 
Error  Panel  vote  were  split  2-2,  then  the 
decision  of  ISE  Market  Control  would 
stand.^  All  determinations  by  an 
Obvious  Error  Panel  will  be  made  on  the 
same  day  as  the  transaction  in  question, 
or  the  next  trading  day  in  the  case 
where  a  request  is  properly  made  after 
3:30  p.m.  on  the  day  of  the  transaction 
or  where  the  request  is  properly  made 
the  next  trading  day.  The  determination 
of  the  Obvious  Error  Panel  would  be 
final. 

m.  Comment  and  Response 

A.  Comment  Letter 

The  Commission  received  one 
comment  letter  regarding  the 
proposal.  1"  Overall,  the  commenter 
believed  that  the  proposed  rule  would 
unfairly  injure  public  investors,  would 
damage  the  public  options  markets  and 
would  subvert  the  Commission's  newly 
amended  Quote  Rule." 

Specifically,  the  commenter  argued 
that  the  concept  of  "theoretical  price"  is 
arbitrary. '2  The  commenter  believed 
that  the  proposed  rule  change  ignores 
the  fact  that  many  different  theoretical 


"  Under  proposed  Supplementary  Material  .05  to 
ISE  Rule  720,  in  no  case  would  an  Obvious  Error 
Panel  include  a  pwrson  related  to  a  pariy  to  the 
obvious  error  in  question. 

^See  Amendment  No.  1.  supra  note  5. 

'"  Brunelle  Letter,  supra  note  4. 

"  Rule  llAcl-1,  17  CFR  240.11  Acl-1. 

■^Brunelle  Letter,  supra  note  4  at  4. 


pricing  formulae  exist  and  their 
application  by  different  i>arties  to  the 
same  trading  situations  can  produce 
widely  divergent  calculations  of  the 
theoretical  price."  The  commenter  also 
stated  that  even  in  situations  where  the 
ISE  recognizes  that  the  theoretical  price 
is  not  objectively  determinable,  the  ISE 
had  proposed  to  allow  an  Obvious  Error 
Panel  comprised  entirely  of  market 
makers  to  determine  the  theoretial  price 
without  third-party  oversight. '•• 

The  commenter  also  objected  that  the 
limitation  on  the  composition  of  the 
Obvious  Error  Panel  to  market  makers 
would  tend  to  create  opportunities  for 
reciprocity  and  would  constitute,  in 
itself,  a  conflict  of  interest. '^  The 
commenter  worried  that  the  proposal 
would  give  members  an  incentive  and 
opportunity  to  take  imfair  advantage  of 
the  public  by  manipulating  the  "obvious 
error"  process  to  entice  public  investors 
into  trading  at  prices  deliberately  set  in 
excess  of  the  maximum  bid/ask  limits.'* 
The  commenter  stated  that  the  proposal 
contains  no  mechanism  for  disclosing  to 
public  investors  the  facts  underlying  a 
decision  to  cancel  one  of  their  trades, 
nor  any  procedure  for  appealing  from 
such  a  decision  to  an  impartial 
tribunal.'^  Finally,  the  commenter 
argued  that  the  proposal  would  unfairly 
impose  losses  from  obvious  error  trades 
only  on  the  public  investor  and  not  on 
market  makers  who  commit  "obvious" 
trading  errors.'" 

B.  ISE  Response 

The  ISE  responded  by  stating  that  the 
protection  afforded  by  the  proposal  is 
applied  equally  to  all  market 
participants,  whether  they  are  market 
makers  entering  quotations  or  investors 
entering  limit  orders.'"  The  ISE  later 
submitted  Amendment  No.  1  to  the 
proposal. 2" 

In  response  to  the  commenter's 
argument  that  the  proposal  would 
violate  the  Commission's  Quote  Rule, 
the  ISE  argued  that  its  proposal  is 
consistent  with  the  Quote  Rule,  because 
it  is  narrowly  crafted  to  apply  in  a  feir 
and  even-handed  manner  only  in  cases 
where  any  objective  person  would  agree 
that  the  error  was  obvious. 2'  The  ISE 
stated  that  there  is  no  support  for  the 


"Id. 
'*ld.Mi. 

'•W.  ate. 

'"W.  at  6-7. 

"Letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel,  ISE.  to  lonathan  G. 
Katz.  Secretary.  Commission,  dated  February  27. 
2001  ("ISE  Response"). 

">  See  Amendment  No.  1 .  supra  note  5. 

2'  ISE  Response,  supra  note  19  at  3. 
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argument  that  trades  done  at  a  price 
obviously  in  error  must  stand,  citing 
rules  from  other  self-regulatory 
organizations  ("SROs")^^  that  permit 
SRO  staff  to  adjust  or  bust  clearly 
erroneous  trades.^ '  The  ISE  also 
disputed  the  commenter's  assertion  that 
the  proposal  would  allow  the  ISE  to 
cancel  trades  on  the  basis  of  a  formula 
that  the  public  could  not  calculate  or 
verify.  The  ISE  stated  that  its  proposal 
provides  specific  objective  criteria  that 
the  Exchange  will  use  to  determine  if  a 
quotation  is  erroneous  and  notes  that 
the  ISE  spread  requirements  are 
described  in  ISE  Rule  SOa.^* 

Responding  to  the  commenter's 
arguments  regarding  the  arbitrariness  of 
the  theoretical  price  determination  and 
potential  conflicts  of  interest  for  the 
OlJvious  Error  Panel,  the  ISE  states  that 
the  proposal  specifies  exactly  the  prices 
to  be  used  in  determining  whether  a 
trade  is  an  "obvious  error,"  i.e.,  the 
quotation  in  the  most  liquid  market  for 
the  option.  Where  there  is  no  available 
quote,  the  ISE  has  proposed  to  amend 
its  proposal  to  state  that  ISE  Market 
Control,  not  an  Obvious  Error  Panel 
comprised  solely  of  market  makers,  will 
determine  the  theoretical  price.^^  In 
addition,  the  composition  of  the 
Obvious  Error  Panel  has  been  proposed 
to  be  altered  by  Amendment  No.  1  so 
that  it  would  consist  of  both  market 
maker  members  and  EAMs  and  it  will 
review  ISE  staff  decisions  made  luider 
the  proposed  rule.^^  The  ISE  notes  that 
this  is  a  limited  function  in  which 
pricing  and  trading  expertise  is  needed 
and  that  the  proposal  explicitly 
prohibits  market  makers  from  ruling  on 
any  matter  involving  their  own  firms.  ^^ 
Moreover,  the  Obvious  Error  Panel 
would  have  no  involvement  in  the 
initial  review  of  a  trade  and  would  only 
provide  a  forum  for  an  appeal. ^^  The  ISE 
also  adds  that  in  any  trade  involving  a 
customer,  the  proposal  explicitly 
provides  that  the  ISE  would  bust  any 
customer  trade  that  is  obviously  in  error 
unless  the  customer  agrees  to  adjust  the 
price.28 

Responding  to  the  commenter's 
concern  of  market  maker  manipidation 
under  the  proposal,  the  ISE  commented 
that  the  Exchange  is  charged  with  the 
responsibility  to  engage  in  active 
surveillance  of  its  markets  and  to 


22  Rule  11890  of  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"):  Rule  75  of  the 
New  York  Stock  Exchange.  Inc  ("NYSE"). 

2^  ISE  Response,  supra  note  19  at  2. 

"W.  at3. 

2*  See  Amendment  No.  1,  supra  note  5. 

2' ISE  Response,  supra  note  19  at  5. 
>*  See  Amendment  No.  1,  supra  note  5. 
"ISE  Response,  supra  note  19  at  4. 


discipline  members  who  violate  its  rules 
or  the  federal  securities  laws.^"  The  ISE 
noted  that  ISE  Market  Control  would 
easily  detect  the  commenter's  example 
of  manipulation,  since  the  market  maker 
must  seek  ISE  staff  involvement  to 
"correct"  trades.^^  The  ISE  also  stated 
that  the  Exchange  posts  both  its  rules 
and  its  rule  proposals  on  its  Internet 
web  site  for  anyone  to  review.^^ 
Finally,  the  ISE  challenged  the 
commenter's  argument  that  the  proposal 
would  allow  market  makers  to  avoid 
losses  and  transfer  risks  to  public 
customers.  The  ISE  stated  that  the 
proposal  would  provide  all  market 
participants  with  notice  that  trades 
clearly  out-of-line  with  the  market — 
subject  to  clear,  objective  standards — 
would  not  stand.33  The  proposal, 
instead  of  permitting  arbitrageurs  to 
exploit  a  clear  mistake  in  the  market, 
woidd  reasonably  allocate  the  risk  in 
this  type  of  situation  in  a  manner  that 
protects  customers  while  not  imfairly 
harming  market  makers  who  attempt  to 
provide  investors  with  deep  and  liquid 
markets.^* 

C.  Amendment  No.  1 

Amendment  No.  1  would  alter  the 
proposal  in  several  aspects.  In 
Amendment  No.  1 ,  the  ISE  revised  the 
composition  of  the  Obvious  Error  Panel 
to  comprise  two  Electronic  Access 
Members  and  two  members  that  are 
market  makers  on  the  Exchange.^s  The 
ISE  also  amended  the  proposed  rule 
change  to  state  that  the  ISE  Market 
Control,  not  the  Obvious  Error  Panel, 
would  determine  the  theoretical  price  of 
an  option  where  there  are  no  quotes  for 
comparision  purposes. ^^  Finally,  the 
ISE  clarified  its  procedures  for 
appealing  an  ISE  staff  decision  to  the 
Obvious  Error  Panel.^^  Proposed  ISE 
Rule  720,  as  amended  by  Amendment 
No.  1,  follows.  Additions  are  italicized. 


Rule  720.  Obvious  Errors 
***** 

(b)  Definition  of  Theoretical  Price.  For 
purposes  of  this  Rule  only,  the  Theoretical 
Price  of  an  option  is: 

(1)  if  the  series  is  traded  on  at  least  one 
other  options  exchange,  the  last  bid  or  offer, 
just  prior  to  the  trade,  found  on  the  exchange 
that  has  the  most  liquidity  in  that  option  as 
provided  in  Supplementary  Material  .02 
below;  or 


^  ISE  Response,  supra  note  19  at  6. 
"W. 

"Wat  7. 

«W. 

^  Amendment  No.  1 .  supra  note  5. 

36 /d. 

"W. 


12)  if  there  are  no  quotes  for  comparison 
purposes,  as  determined  by  designated 
personnel  in  the  Exchange's  market  control 
center  ("Market  Control"). 

***** 

Id)  Obvious  Error  Procedure.  Designated 
personnel  in  the  Exchange's  market  control 
center  ("Market  Control")  shall  administer 
the  application  of  this  Rule  as  follows: 

(1)  Notification.  If  a  market  maker  on  the 
Exchange  believes  that  it  participated  in  a 
transaction  that  was  the  result  of  an  Obvious 
Error,  it  must  notify  Market  Control  within 
five  (5)  minutes  of  the  execution.  If  an 
Electronic  Access  Member  believes  an  order 
it  executed  on  the  Exchange  was  the  result 
of  an  Obvious  Error,  it  must  notify  Market 
Control  within  twenty  (20)  minutes  of  the 
execution.  Absent  unusal  circumstances. 
Market  Control  wilt  not  grant  relief  under  this 
Rule  unless  notification  is  made  within  the 
prescribed  time  periods. 

(2)  Adjust  or  Bust.  Market  Control  will 
determine  whether  there  was  an  Obvious 
Error  as  defined  above.  If  it  is  determined 
that  an  Obvious  Error  has  occurred.  Market 
Control  shall  take  one  of  the  following 
actions:  (i)  where  each  party  to  the 
transaction  is  a  market  maker  on  the 
Exchange,  the  execution  price  of  the 
transaction  will  be  adjusted  unless  both 
parties  agree  to  bust  the  trade  within  ten  (10) 
minutes  of  being  notified  by  Market  Control 
of  the  Obvious  Error:  or  (ii)  where  at  least  one 
party  to  the  Obvious  Error  is  not  a  market 
maker  on  the  Exchange,  the  trade  will  be 
busted  unless  both  parties  agree  to  adjust  the 
price  of  the  transaction  within  thirty  (30) 
minutes  of  being  notified  by  Market  Control 
of  the  Obvious  Error.  Upon  taking  final 
action.  Market  Control  shall  promptly  notify 
both  parties  to  the  trade. 

(e)  Obvious  Error  Panel. 

(1)  Composition.  An  Obvious  Error  Panel 
will  be  comprised  of  representatives  from 
four  (4)  Members.  Two  (2)  of  the 
representatives  must  be  directly  engaged  in 
market  making  activity  and  two  (2)  of  the 
representatives  must  be  employed  by  an 
Electronic  Access  Member. 

(2)  Request  for  Review.  If  a  party  affected 
by  a  determination  made  under  this  Rule  so 
requests  within  the  time  permitted  below,  the 
Obvious  Error  Panel  will  review  decisions 
made  by  Market  Control  under  this  Rule, 
including  whether  an  Obvious  Error 
occurred,  whether  the  correct  Theoretical 
Price  was  used,  and  whether  an  adjustment 
was  made  at  the  correct  price.  A  party  may 
also  request  that  the  Obvious  Error  Panel 
provide  relief  under  this  Rule  in  cases  where 
the  party  failed  to  provide  the  notification 
required  in  paragraph(d)(i)  and  Market 
Control  declined  to  grant  an  extension,  but 
unusual  circumstances  must  merit  special 
consideration.  A  request  for  review  must  be 
made  in  writing  within  thirty  (30)  minutes 
after  a  party  receives  verbal  notification  of  a 
final  determination  by  Market  Control  under 
this  Rule,  except  that  if  notification  is  made 
after  3:30  p.m.  Eastern  Time,  either  party  has 
until  9:30  a.m.  Eastern  Time  the  next  trading 
day  to  request  review.  The  Obvious  Error 
Panel  shall  review  the  facts  and  render  a 
decision  on  the  day  of  the  transaction,  or  the 
next  trade  day  in  the  case  where  a  request 
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is  properly  made  after  3:30  on  the  day  of  the 
transaction  or  where  the  request  is  properly 
made  the  next  trade  day. 

(3)  Panel  Decision.  The  Obvious  Error 
Panel  may  overturn  or  modify  an  action 
taken  by  Market  Control  under  this  Rule 
upon  agreement  by  a  majority  of  the  Panel 
representatives.  All  determinations  by  the 
Obvious  Error  Panel  shall  constitute  final 
Exchange  action  on  the  matter  at  issue. 

Supplementary  Material  to  Rule  720 
***** 

.03     The  price  to  which  a  transaction  is 
adjusted  under  paragraph  (c)(2)  above  will  be 
as  follows:  (i)  the  bid  price  from  the  exchange 
providing  the  most  volume  for  the  option  will 
be  used  with  respect  to  an  erroneous  offer 
price  entered  on  the  Exchange,  and  (if)  the 
offer  price  from  the  exchange  providing  the 
most  volume  for  the  option  will  be  used  with 
respect  to  an  erroneous  bid  price  entered  on 
the  Exchange.  If  there  are  no  quotes  for 
comparison  purposes,  the  adjustment  price 
will  be  determined  by  Market  Control. 
***** 

.05     To  qualify  as  a  representative  of  an 
Electronic  Access  Member  on  an  Obvious 
Error  Panel,  a  person  must  (i)  be  employed 
by  a  Member  whose  revenues  from  options 
market  making  activity  do  not  exceed  ten 
percent  (10%)  of  its  total  revenues;  or  (ii) 
have  as  his  or  her  primary  responsibility  the 
handling  of  Public  Customer  orders  or 
supervisory  responsibility  over  persons  with 
such  responsibility,  and  not  have  any 
responsibilities  with  respect  to  market 
making  activities. 

.06     The  Exchange  shall  designate  at  least 
ten  (10)  market  maker  representatives  and  at 
least  ten  (10)  Electronic  Access 
representatives  to  be  called  upon  to  serve  on 
Obvious  Error  Panels  as  needed.  In  no  case 
shall  an  Obvious  Error  Panel  include  a 
person  related  to  a  party  to  the  trade  in 
question.  To  the  extent  reasonably  possible, 
the  Exchange  shall  call  upon  the  designated 
representatives  to  participate  on  an  Obvious 
Error  Panel  on  an  equally  frequent  basis. 

.07    All  determinations  made  by  the 
Exchange,  Market  Control  or  an  obvious 
Error  Panel  under  this  Rule  shall  be  rendered 
without  prejudice  as  to  the  rights  of  the 
parties  to  the  transaction  to  submit  a  dispute 
to  arbitration. 


IV.  Discussion 

The  Commission  has  reviewed  the 
ISE's  proposed  rule  change  and  finds, 
for  the  reasons  set  forth  below,  that  the 
proposal  is  consistent  with  the 
requirements  of  section  6  of  the  Act  ^^ 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act,3^  because  it  promotes  just  and 
equitable  principles  of  trade,  removes 
impediments  to  and  perfects  the 


» 15  U.S.C.  78f. 
~15U.S.C.  78f(b)(5). 


mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and 
protects  investors  and  the  public 
interest,  by  providing  objective 
standards  for  the  ISE  to  use  in  correcting 
executions  made  as  a  result  of  an 
obvious  error  and  procedures  by  which 
ISE  staff  decisions  may  be  appealed.*" 

The  Commission  believes  tnat  the 
proposal  is  a  reasonable  means  by 
which  the  Exchange  might  allocate  the 
costs  of  obvious  error  trades.  The 
proposal  reasonably  balances  the 
concern  that  one  market  participant  may 
receive  a  wind-fall  at  the  expense  of 
another  market  participant  who  made 
an  obvious  error,  with  the  expectation 
that  market  participants  not  be 
permitted  to  reconsider  poor  trading 
decisions. 

In  addition,  by  providing  objective 
standards  for  resolving  disputes 
involving  obvious  errors,  the  proposal 
should  enhance  the  proper  functioning 
of  the  markets.  When  an  obvious  error 
has  been  made  and  publicly  reported,  it 
is  important  that  the  ISE  correct  these 
obvious  errors  as  quickly  as  possible 
using  procedures  that  are  clearly 
outlined.  Thus,  for  any  trade  involving 
a  customer,  the  proposal  explicitly 
provides  that  the  ISE  will  bust  any 
customer  trade  that  is  obviously  in  error 
unless  the  customer  agrees  to  adjust  the 
price.  The  proposal  further  delineates 
and  appeals  process  to  the  Obvious 
Error  Panel  and  provides  a  specified 
time  period  in  which  an  appeal  can  be 
made.  The  composition  of  the  Obvious 
Error  Panel  will  provide  for  the  equal 
representation  of  both  EAMs  and  market 
makers.  Moreover,  if  there  is  no  majority 
consensus  among  the  panel,  the 
decision  of  ISE  Market  Control  will 
stand.  In  addition,  where  a  panel 
member  is  an  EAM  from  a  firm  that 
engages  in  both  public  customer 
business  and  market  making  activity, 
the  ISE  expects  that  the  firm  will  have 
information  barriers  in  place  to  ensure 
against  any  inappropriate  sharing  of 
information  between  the  public 
customer  side  and  the  market  making 
side  of  the  firm.'" 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register.  In  Amendment  No.  1 ,  the  ISE 
proposes  to  change  the  composition  of 
the  Obvious  Error  Panel  to  comprise  two 


'*°In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f) 

*'  Telephone  conversation  between  Katherine 
Simmons.  Vice  President  and  Associate  General 
Counsel.  ISE,  and  Susie  Cho,  Special  Counsel, 
Division.  Commission,  on  May  25.  2001. 


Electronic  Access  Members  and  two 
members  that  are  market  makers  on  the 
Exchange.  The  ISE  also  amended  the 
proposed  rule  change  to  state  that  the 
ISE  Market  Control,  not  the  Obvious 
Error  Panel,  would  determine  the 
theoretical  price  of  an  option  where 
there  are  no  quotes  for  comparison 
purposes.  As  the  changes  to  the 
proposal  set  forth  in  Amendment  No.  1 
are  directly  responsive  to  the  concerns 
raised  by  the  commenter,  the 
Commission  finds  that,  consistent  with 
section  19(b)(2)  of  the  Act,*^  good  cause 
exists  for  approving  Amendment  No.  1 
on  an  accelerated  basis.  Accelerated 
approval  of  Amendment  No.  1  will 
allow  the  ISE  to  expeditiously 
implement  the  obvious  error  procedures 
set  forth  in  the  proposal. 

V.  Solicitation  of  Comiiients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  proposed 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-ISE-00-19  and  should  be  submitted 
byjime28,  2001. 

VI.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (SR-ISE-00-19), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretar}'. 

[PR  Doc.  01-14332  Filed  6-6-01:  8:45  am) 
BILUNO  CODE  M10-01-M 


«  15  U.S.C.  78s(b)(2). 
"  15  U.S.C.  78s(b)(2^ 
**  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44375;  File  No.  SR-NYSE- 
00-58] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  an  Interpretation  of  Rule 
342  ("Offices — Approval,  Supervision, 
and  Control") 

lune  1,2001. 
I.  Introduction 

On  December  15,  2000.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Conunission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
amend  interpretations  concerning  the 
meaning  and  administration  of  NYSE 
Rule  342  with  respect  to  registered 
representatives  worldng  in  small  or 
residence  branch  offices  of  Exchange 
member  organizations.  The  proposed 
nde  change  was  published  for  comment 
in  the  Federal  Register  on  January  22, 
2001.'  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  proposal  would  amend 
intejpretations  of  NYSE  Rule  342  with 
respect  to  the  supervision  of,  and  the 
experience  requirements  for,  registered 
representatives  working  in  small  or 
residence  branch  offices  of  Exchange 
member  organizations.  This 
Interpretation  will  be  published  as  an 
Interpretation  Memorandum  for 
inclusion  in  the  Exchange's 
Interpretation  Handbook. 

NYSE  Rule  342  requires  that  each 
office,  department  and  business  activity 
be  under  the  supervision  and  control  of 
the  member  organization  establishing  it 
and  of  the  personnel  delegated  such 
authority  and  responsibility. 
Additionally,  the  structure  and 
administration  of  Exchange  rules 
mandate  that  all  member  organization 
employees,  including  registered 
representatives  ("RR"),  be  fully  subject 
to  the  direct  and  ongoing  supervision, 
control  and  discipline  of  their  member 
organization  employers.  Further, 
Exchange  Rule  342(c)  requires  that  a 
member  or  member  organization  obtain 
the  Exchange's  prior  written  consent  for 
each  office  established. 


•15U.S.C.  78s(b)(l). 
'17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  43834 
(January  10,  2001).  66  FR  6721. 


NYSE  Rule  342. 1 1  and  Current 
Interpretations 

NYSE  Rule  342.11  provides  that  an 
RR  may  operate  out  of  his  or  her 
residence,  with  Exchange  approval,  and 
that  if  the  residence  is  advertised 
(through,  e.g.,  business  cards  or 
stationery),  then  the  residence 
constitutes  a  branch  office  of  the 
member  organization  employer.  Further, 
and  notwithstanding  the  above. 
Interpretation  /Ol  to  Rule  342.11  in  the 
NYSE  Interpretation  Handbook  states 
that  if  an  RR  regularly  operates  from  his 
home  during  business  hours  (even  on  a 
part-time  basis),  the  member 
organization  employer  must  register  the 
home  as  a  branch  office  (a  "residence 
office").  Interpretation  /03  to  Rule 
342.11  currently  provides  that  an  RR 
who  will  be  working  from  his  or  her 
residence  must  have  a  minimum  of  six- 
months'  securities  experience  before 
being  approved  in  a  residence  office. 

Proposed  Amendment  to  Interpretation 
/03  to  Rule  342.11 

The  NYSE  represents  that  the  six- 
month  securities  industry  experience 
requirement  for  RRs  in  residence  offices 
has  come  to  be  viewed  as  unnecessary 
and  restrictive  in  that  member 
organizations  are  prohibited  from 
permitting  the  RR  hom  working  for  two 
additional  months  beyond  the 
prescribed  four-month  training  period  of 
NYSE  Rule  345.  This  six-month 
experience  requirement  has  particularly 
affected  member  organizations 
structured  with  multiple  one-person 
offices. 

The  additional  training  period  for 
inexperienced  RRs  was  appropriate 
when  the  interpretation  was 
implemented  in  the  1970s  because  of 
the  remote  physical  location  of 
supervisors.  Now,  however,  with 
member  organizations  increasingly 
employing  advanced  technology  and 
electronic  communications  in  the 
supervision  and  review  of  RR  activities, 
supervision  can  be  readily  performed 
without  being  dependent  on  close 
physical  proximity  of  the  manager  to  the 
RR. 

Under  the  proposed  amended 
Interpretation,  the  six-month  experience 
requirement  will  be  eliminated,  thereby 
allowing  the  RR  who  operates  from  a 
residence  or  one- person  office  to  begin 
working  upon  completion  of  the 
prescribed  four-month  training  period, 
provided  that  the  member  organization 
develops  and  implements  special 
supervisory  procedures  for  heightened 
supervision  for  the  two-month  period 
immediately  following  completion  of 
prescribed  training. 


The  special  supervision  will  include 
procedures  such  as: 

•  Daily  review  of  all  customer 
account  activity; 

•  Daily  review  of  all  correspondence 
including  prior  approval  of  all  outgoing 
correspondence; 

•  Review  of  all  incoming  and 
outgoing  electronic  communications, 
e.g.,  internet  use  and  electronic  mail; 
and 

•  On-site  inspection  by  the  branch 
office  manager  (or  qualified  designee) 
responsible  for  supervision  of  the 
residence  office  in  the  two  months 
following  the  prescribed  training  period. 

Member  organizations  will  be 
required  to  inform  RRs  operating  from  a 
residence  or  small  one-person  office  of 
the  special  supervision,  and  to  maintain 
records  evidencing  the  implementation 
and  conduct  of  the  special  supervision. 

The  Exchange  believes  the  amended 
interpretation  will  allow  these  RRs  to 
begin  working  immediately  after 
completing  the  prescribed  four-month 
training  period  (like  all  other  RRs), 
while  also  helping  to  ensure  that, 
through  special  supervision,  member 
organizations  have  appropriate 
supervision  and  control  of  RRs 
operating  fi-om  a  residence  and 
customer  accoimts  serviced  by  those 
RRs.  Moreover,  while  the  special 
supervision  is  required  for  a  limited 
time,  there  is  the  ongoing  responsibility 
of  the  member  organizations,  beyond 
the  two-month  special  supervision 
period,  to  have  appropriate  policies  and 
procedures  in  place  for  the  supervision 
and  control  of  all  sales  and  operational 
activities  of  each  branch  office  and  of  all 
registered  employees  and  the  customer 
accounts  they  service. 

Proposed  Amendments  to 
Interpretations  /Ol,  /02,  and  a  New 
Interpretation  /04  to  NYSE  Rule  342.15 

Generally,  each  location  where 
member  organization  employees  are 
engaged  in  activities  on  behalf  of  a 
member  organization  must  be  registered 
as  a  branch  office  (excluding  locations 
on  the  Exchange  Floor  where  member 
organizations  conduct  Floor  Business). 

A  "small"  office  is  a  branch  with 
three  or  less  registered  representatives, 
one  of  whom  is  designated  as  "RR-in- 
charge"  (this  designation  is  required 
only  if  there  is  more  than  one  registered 
representative  in  the  small  office).  A 
small  office  may  engage  in  sales 
activities  but  may  not  conduct 
operational  functions,  such  as 
cashiering  (receipt  and  disbursement  of 
funds  and  securities). 

Interpretation  /02  to  NYSE  Rule 
342?15  currently  requires  small  offices 
to  be  under  the  close  supervision  and 
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control  of  the  member  organization's 
main  office  or  to  be  supervised  by  a 
manager  of  another  office  within  short 
travel  distance.  The  manager  may  be 
responsible  for  only  two  small  offices. 

"The  proposed  amendments  to  the 
Interpretation  will  require  that  small 
offices  be  controlled  and  supervised  by 
either  the  main  office  or  another 
designated  branch  office  having  a 
qualified  (i.e.,  Series  9  and  10  exam- 
qualified)  Branch  Office  Manager  on  the 
premises.  Further,  such  supervisory 
arrangements  must  be  made  part  of  the 
member  organization's  written  plan  of 
supervision.  Adoption  of  the 
Interpretation  will  eliminate  the  current 
provision  under  Interpretation  /Ol  to 
NYSE  Rule  342.15  that  a  manager  may 
be  responsible  for  only  two  small  offices 
that  are  in  close  geographical  proximity. 
Given  modem  electronic  surveillance 
and  monitoring  techniques,  the 
Exchange  believes  this  limitation 
regarding  number  of  offices  and 
geographical  location  is  no  longer 
necessary.  New  Interpretation  /04  to 
NYSE  Rule  342.15  provides  that  RRs 
operating  from  small,  one-person  branch 
offices  must  be  subject  to  the  same 
special  supervision  prescribed  in 
Interpretation  /03  to  NYSE  Rule  342.11 
for  residence  offices. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.^  Specifically,  the 
Commission  finds  the  proposal  is 
consistent  with  the  section  6(b)(5)  "^ 
requirements  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  Commission  believes  that  by 
amending  its  Interpretations  to  NYSE 
Rule  342.  the  Exchange  will  enhance  the 
process  for  member  organization 
supervision  and  control  of  small  and 
residence  branch  offices,  while  also 
permitting  RRs  to  engage  in  activities 
upon  completion  of  a  prescribed 
training  period. 

The  proposal  would  amend 
Interpretation  /03  to  NYSE  Rule  342.11 
to  permit  RRs  in  residence  offices  to 
begin  working  after  the  four-month 
training  period  required  in  NYSE  Rule 
345,  instead  of  a  six-month  securities 


industry  experience  requirement  in 
Interpretation  /03.  The  proposal  would 
require  member  organizations  to 
develop  and  implement  special 
supervisory  procedures  for  heightened 
supervision  for  the  two-month  period 
immediately  following  completion  of 
prescribed  training,  and  to  inform  RRs 
operating  from  a  residence  or  small  one- 
person  office  of  the  special  supervision, 
as  well  as  to  maintain  records 
evidencing  the  implementation  and 
conduct  of  the  special  supervision. 
Notwithstanding  the  proposed  special 
supervision  period,  member 
organizations  must  always  have 
appropriate  policies  and  procedures  in 
place  for  the  supervision  and  control  of 
all  sales  and  operational  activities  of 
each  branch  office  and  of  all  registered 
employees  and  the  customer  accounts 
they  service.  The  Commission  believes 
that  this  interpretation  establishes  a 
good  foundation  for  Exchange  members 
to  develop  sufficient  procedures  for 
continuous  and  meaningful  supervision 
of  their  RRs  operating  from  a  residence 
or  small  one-person  office.  -- 

The  proposal  also  would  amend 
hiterpretations  /Ol  and  /02  of  NYSE 
Rule  342.15  to  requfre  that  small  offices 
be  controlled  and  supervised  by  either 
the  main  office  of  another  designated 
branch  office  having  a  qualified  Branch 
Office  Manager  on  the  premises,  and 
that  such  supervisory  arrangements 
must  be  made  part  of  the  member 
organization's  written  plan  of 
supervision.  Further,  the  proposal 
would  create  Interpretation  /04  to  NYSE 
Rule  342.15  which  would  require  that 
RRs  operating  from  small,  one-person 
branch  offices  must  be  subject  to  the 
same  special  supervision  prescribed  in 
hiterpretation  /03  to  NYSE  Rule  342.11 
for  residence  offices.  The  Commission 
believes  that  these  proposed  changes  are 
consistent  with  the  Act  in  that  they  will 
aid  the  Exchange  in  supervising  member 
firms  that  have  small  offices  and  the 
RRs  who  work  therein  without  reducing 
any  of  the  currently  established 
oversight  mechanisms. 

IV.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NYSE-00- 
58)  is  approved. 


For  the  Commission,  by  (tie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  01-14331  Filed  6-6-01;  8:45  ami 
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On  October  3.  2000.  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-00-10)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  December  1,  2000.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  purpose  of  the  rule  change  is  to 
add  new  language  to  paragraph  (b)  of 
Article  VI,  Section  11  of  OCC's  By-Laws 
to  clarify  that  neither  OCC  nor  OCC's 
securities  committee  will  be  liable  for 
any  failure  to  adjust  outstanding  option 
contracts  or  for  any  delay  in  adjusting 
such  contracts  when  the  securities 
committee  does  not  learn  in  a  timely 
manner  of  an  event  for  which  it  would 
otherwise  have  directed  an  adjustment. 
While  OCC  believes  that  this  should  be 
the  result  under  the  By-Laws  in  its 
present  form,  OCC  believes  it  is 
advisable  to  cover  this  situation 
specifically. 

Normally,  OCC  is  notified  of  the 
occurrence  of  a  section  11(a)  adjustment 
event '  by  its  internal  stock  watch 


*  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  information.  IS 
U.S.C.  78c(f). 

'15U.S.C.  78flb)(5). 


6 15  U.S.C.  78s(b)(2). 


'17CFR200.3O-3(al(12). 

'  15  U.S.C.  78s(hMl)-  '^ 

'  Securities  Exchange  Act  Release  No.  43612, 
(November  22.  2000),  65  FR  75331. 

3  Section  1  lla)  of  Article  VI  of  CXXs  By-Laws 
states  that  whenever  there  is  a  dividend,  stock  split, 
reorganization,  recapitalization,  or  similar  even! 
with  respect  to  an  underlying  security  or  whenever 
there  is  a  merger,  consolidation,  dissolution,  or 
liquidation  of  the  issuer  of  an  underlying  security, 
the  number  of  option  contracts,  unit  of  trading, 
exercise  price,  and  the  underlying  security  of  all 
outstanding  options  contracts  open  for  trading  in 
that  underlying  security  may  be  adjusted. 
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department  or  by  the  exchanges,  which 
use  their  research  departments  to 
monitor  the  underlying  securities  and 
the  issuers  of  the  underlying  securities. 
(XlC's  economic  research  department 
regularly  scans  Bloomberg.  Reuters,  and 
Dow  Jones  newswires  for 
announcements  of  adjustment  events. 
When  it  learns  of  such  an  event,  OCC 
contacts  the  options  exchanges,  the 
primary  market  for  the  underlying,  and 
the  issuer  of  the  underlying  to  obtain 
more  information  about  the  event  and  to 
monitor  the  event.  Likewise,  the 
research  departments  as  the  various 
options  exchanges  scan  a  variety  of 
newswires  and  employ  different  news 
alert  services  to  monitor  for  adjustment 
events.  When  the  exchanges  learn  of  an 
adjustment  event,  they  alert  OCC  and 
contact  the  primary  market  for  the 
underlying  security  to  obtain  more 
information  about  the  event  to  monitor 
the  event. 

Through  these  procedures,  the 
likelihood  that  a  potential  adjustment 
event  will  escape  notice  is  minimized. 
However,  the  possibility  of  such  an 
occiurence  can  never  be  completely 
estimated.  Accordingly,  OCC  wishes  to 
make  clear  that  neither  it  nor  its 
securities  committee  will  have  liability 
for  any  failiu%  to  act  or  for  any  delay  in 
acting  on  events  not  known  to  the 
securities  committee. 

The  rule  change  also  clarifies  that 
adjustment  determinations  are  made  in 
light  of  circumstances  known  at  the 
time  the  determination  is  made.  For 
example,  if  the  securities  committee 
does  not  learn  of  an  event  for  which  an 
adjustment  would  normally  be  made 
until  after  the  ex-date,  the  fact  that 
options  trading  and/or  exercise  activity 
has  taken  place  in  circumstances 
suggesting  that  there  would  be  no 
adjustment  could  tip  the  balance  of 
fairness  against  making  an  adjustment. 

n.  Discussion 

For  the  reasons  set  forth  below,  the 
Commission  believes  that  OCC's  rule 
change  is  consistent  with  OCC's 
obligations  under  section  17A(b)(3){F)'' 
of  the  Act  which  requires  that  the  rules 
of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The  rule  change 
minimizes  OCC's  exposure  to  liability 
for  a  delay  or  failure  to  adjust  an 
outstanding  option  contract  for  an  event 
which  it  would  otherwise  have  made  an 
adjustment  where  OCC  does  not  learn  or 
does  pot  learn  in  a  timely  manner  of  the 
event.  By  explicitly  stating  that  OCC  has 


no  liability  in  such  situations  beyond  its 
control,  CiCC's  rule  change  allows  OCC 
to  focus  its  resources  on  safeguarding 
the  securities  and  funds  for  which  OCC 
is  responsible. 

ni.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-00-10)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  01-14310  Filed  6-6-01; «:45  am) 
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Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on, 
September  8,  2000,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Sacurities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties  and  to  grant  accelerated 
approval.' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  adds  a 
provision  to  OCC's  rules  to  describe 
specifically  how  OCC  would  handle  a 
closing  purchase  transaction  submitted 
to  it  in  the  name  of  a  suspended  clearing 


member  that  had  been  effected  to  close 
out  or  reduce  a  covered  short  position. 
The  purposed  rule  also  updates  and 
clarifies  OCC's  rules  that  describe  how 
OCC  proceeds  after  suspending  a 
clearing  member. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  principal  purpose  of  the 
proposed  rule  change  is  to  add  a 
provision  to  OCC's  rules  to  describe 
specifically  how  OCC  would  handle  a 
closing  purchase  transaction  submitted 
to  it  in  the  name  of  a  suspended  clearing 
member  that  had  been  effected  to  close 
out  or  reduce  a  covered  short  position. 
A  secondary  purpose  of  the  proposed 
rule  change  is  to  update  and  clarify  a 
few  other  rules  that  describe  how  OCC 
proceeds  after  suspending  a  clearing 
member.  These  changes  are  described 
under  the  heading  "Other  Changes" 
below. 

The  rules  governing  both  OCC's 
escrow  deposit  program  and  its  specific 
deposit  program  permit  OCC  to  have 
recourse  to  a  deposit  if  an  exercise  is 
assigned  to  the  short  position  that  is 
covered  by  the  deposit  and  if  the 
clearing  member  does  not  perform  on 
the  assignment.-  Both  programs  are 
intended  to  provide  OCC  with 
protection  against  the  risk  associated 
with  short  positions.  The  escrow 
deposit  program  is  intended  also  to 
provide  the  clearing  member  and  the 
clearing  member's  correspondent 
broker,  if  there  is  one  for  a  particular 
customer,  with  recourse  if  the  clearing 


M5  U.S.C.  78q-l(b)(3)(F). 


s  17  CFR  20O.3O-3(a)(12). 

'  A  copy  of  the  text  of  OCC's  proposed  rule 
change  and  the  attached  exhibit  are  available  at  the 
Commission's  Public  Reference  Section  or  through 
OCC. 


^  Under  OCC's  rules,  an  "escrow  depo.sit"  is-a 
deposit  made  by  a  clearing  member's  customer  with 
a  bank  that  has  been  approved  by  OCC  (referred  to 
as  an  "escrow  bank"),  and  a  "specific  deposit"  is 
a  deposit  made  by  a  clearing  member  at  The 
Depository  Trust  Company.  When  OCC  accepts  an 
escrow  deposit  or  a  specific  deposit,  it  does  so  in 
lieu  of  requiring  the  clearing  member  to  deposit 
margin  with  OCC,  and  OCC  therefore  looks  to  the 
deposit  to  make  itself  whole  if  the  clearing  member 
fails  to  perform  on  an  assignment  on  the  short 
position  that  is  covered  by  the  deposit. 
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member  or  broker  performs  on  an 
assignment  to  the  covered  short  position 
and  the  customer  fails  to  make 
settlement  with  the  clearing  member  or 
broker. 

OCC  has  identified  an  area  in  which 
the  protection  afforded  to  OCC  by  the 
two  deposit  programs  should  be 
strengthened.  The  weakness  relates  to 
closing  purchase  transactions.^ 
Although  OCC's  rules  permit  OCC  to 
have  recourse  to  a  specific  deposit  or  an 
escrow  deposit  if  an  exercise  is  assigned 
to  the  covered  short  position  and  the 
clearing  member  fails  to  perform  on  the 
assignment,  the  rules  do  not  provide 
OCC  with  express  recourse  to  the 
deposit  if  the  clearing  member  closes 
out  the  covered  short  position  by  means 
of  a  closing  purchase  transaction  and 
then  fails  to  pay  the  premium  for  the 
closing  purchase  transaction.  When 
OCC's  deposit  programs  were  originally 
established,  OCC's  rules  permitted  it  to 
reject  any  transaction  for  which  the 
purchaser  failed  to  pay  the  premium.  If 
a  clearing  member  failed  to  pay  the 
premium  for  a  closing  purchase 
transaction  covered  by  a  specific  deposit 
or  an  escrow  deposit,  OCC  could  have 
rejected  the  closing  purchase 
transaction  and  caused  the  short 
position  to  remain  on  OCC's  books  until 
it  was  assigned  in  which  case  OCC 
could  have  used  the  deposit  to  perform 
on  the  assignment  or  until  it  expired 
unassigned.  Some  years  ago,  however, 
OCC  amended  its  rules  so  that  it  cannot 
reject  trades  for  nonpayment  of 
premiums."*  An  unintended  result  of 
that  amendment  was  to  leave  OCC 
without  specific  authority  in  its  rules  to 
have  recourse  to  a  specific  deposit  or 
escrow  deposit  if  a  clearing  member 
closed  out  a  covered  short  position  and 
then  defaulted  on  payment  of  the 
premium. 

In  order  to  remedy  this  concern,  OCC 
is  adding  an  Interpretations  and  Policies 
.01  to  Rule  1105  to  provide  that  if  a 
clearing  member  fails  to  make  premium 
settlement  for  an  account  on  any  day  on 
which  it  is  obligated  to  settle  a  closing 
purchase  transaction  in  any  series  in  the 
account,  first,  OCC  will  deem  the 
closing  transaction  first  to  have  closed 
out  any  uncovered  short  positions  in  the 
series  and  second,  if  the  number  of 
cleared  securities  involved  in  the 
transaction  exceeds  the  number  of 


uncovered  short  positions  in  the 
account,  OCC  will  deem  the  transaction 
to  be  an  opening  purchase  transaction  to 
the  extent  of  the  excess  even  if  there  are 
covered  short  positions  carried  in  the 
account.  The  effect  of  the  interpretation 
would  be  to  expressly  allow  OCC  to 
maintain  the  covered  short  position  on 
OCC's  books  until  the  position  is 
assigned  or  expires  imassigned.^ 

Other  Changes 

1.  flu7e  1105.  The  proposed  change  in 
the  first  paragraph  of  Rule  1105  is  to 
make  clear  that  Rule  1105  appUes  to  any 
pending  transaction  of  a  suspended 
clearing  member  and  not  just  those 
affected  after  the  time  at  which  the 
clearing  member  was  suspended. 

2.  Rule  1106.  The  changes  in  Rule 
1106(a)  are  to  make  non-substantive 
improvements  in  the  language  of  the 
rule  and  to  add  a  reference  to  any  rule 
that  replaces  or  supplements  Rule  1107. 
This  change  conforms  Rule  1106(a)  to 
the  change  in  the  language  following 
Rule  1807  that  is  described  below. 

The  changes  in  Rule  1106(b)(2):  (1) 
Eliminate  a  reference  to  Rule  1107(a)(2) 
(because  virtually  all  equity  options  are 
settled  through  the  facilities  of  a 
designated  clearing  corporation  and 
therefore  subject  to  Rule  1107(a)(1));  (2) 
replace  a  reference  to  Rule  1807  with  a 
reference  to  "a  provision  of  the  Rules 
that  is  specified  in  the  Rules  as 
replacing  or  supplementing  Rule  1107 
with  respect  to  particular  classes  of 
options"  (because  Rule  1107  is  currently 
replaced  or  supplemented  by  Rule  1 705 
for  yield-based  treasury  options  and  by 
Rule  2306  for  cash-settled  foreign 
ciurency  options  as  well  as  by  Rule 
1807  for  index  options):  and  (3)  add  the 
word  "covered"  to  clarify  the  intended 
meaning  of  the  rule. 

3.  Rule  1107  and  Rule  1307.  The 
changes  in  Rules  1107  and  1807  have 
closely  related  purposes.  Rule  1107(a)(2) 


^  A  "closing  purchase  transaction"  is  a 
transaction  in  which  the  purchaser's  intention  is  to 
eliminate  ("close  out")  or  reduce  a  short  position 
in  the  series  of  options  involved  in  the  transaction. 

*  Securities  Exchange  Act  Release  No.  29853 
(October  23,  1991).  56  FR  55968  (File  No.  SR-OCC- 
90-051  (approving  OCC's  proposed  rule  change 
relating  to  the  earlier  guarantee  of  options 
transactions). 


^  A  parallel  concern  with  closing  purchase 
transactions  exists  for  the  escrow  deposit  program 
at  the  "clearing/member  broker"  level.  (As  stated  in 
the  text,  the  escrow  deposit  program  is  designed  to 
provide  protection  for  clearing  members  and  their 
correspondent  brokers  as  well  as  for  OCC.)  (XX's 
Rule  613(i)  as  currently  in  effect  and  the  form  of 
agreement  currently  used  by  OCC  with  banks  that 
act  as  escrow  depositories  ("escrow  agreement")  do 
not  expressly  permit  the  clearing  member  or 
correspondent  broker  to  have  recourse  to  an  escrow 
deposit  if  the  customer  fails  to  pay  the  premium  for 
a  closing  purchase  transaction  to  the  clearing 
member  or  broker.  The  cure  for  this  "clearing 
member/broker"  level  weakness  requires  an 
amendment  to  the  form  of  the  escrow  agreement  as 
well  as  an  amendment  to  OCC's  rules.  OCC  is 
preparing  a  restated  form  of  escrow  agreement  that 
will  address  this  concern  as  well  as  will  make  a 
number  of  other  changes  in  the  form  of  escrow 
agreement.  OCC  intends  to  file  that  amended  form, 
together  with  amendments  to  Rule  613(j),  in  the 
near  future. 


is  amended  to  delete  language  currently 
in  that  rule  that  seems  to  address  the 
closeout  of  assigned  covered  index 
option  contracts.  This  language  has  no 
effect  because  Rule  1807  expressly 
replaces  Rule  1107(a)  with  respect  to 
index  options.  The  explanatory  sentence 
following  Rule  1807  that  currently 
states,  "Rule  1807  supplements  Rule 
1104  and  replaces  Ride  1107,"  will  be 
amended  to  state,  "Rule  1807 
supplements  Rule  1104  and  Rule 
1107(b)  and  replaces  Rule  1107(a)  and 
(c)."  This  change  is  to  reflect  that  Rule 
1107(b)  is  intended  to  apply  to  the 
close-out  of  assigned  covered  index 
option  contracts.  (Rule  1107(b)     ^ 
authorizes  OCC  to  allocate  an       "^ 
assignment  if  OCC  cannot  determine 
promptly  upon  the  suspension  of  a 
clearing  member  whether  the  clearing 
member  allocated  the  assignment  to  a 
short  position  for  which  a  specific 
deposit  or  an  escrow  deposit  has  been 
made.  This  concept  is  relevant  for 
covered  index  option  contracts.)  New 
paragraph  (b)  to  Rule  1807(b) 
incorporates  sentences  parallel  to  the 
final  two  sentences  of  Rule  1107(a)(2). 
These  sentences  are  simpler  than  their 
Rule  1107(a)(2)  counterparts  because 
index  options  are  cash-settled  and  the 
"delivery"  concept  is  not  relevant  to 
index  options. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
OCC  because  it  enhances  OCC's  ability 
to  assure  the  safeguarding  of  securities 
and  funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

iC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
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responsible.^  For  the  reasons  set  forth 
below,  the  Commission  believes  that 
OCC's  proposed  rule  change  is 
consistent  with  OCC's  obligations  under 
the  Act. 

OCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  will 
permit  OCC  to  immediately  give  OCC 
the  benefit  of  protection  against  such 
failures  to  settle.  Accordingly,  the 
Commission  finds  that  the  rule  change 
is  consistent  with  OCC's  obligations  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible  because  it 
should  provide  OCC  with  strengthened 
protection  against  the  risk  of  a 
suspended  member's  failure  to  settle  by 
providing  OCC  with  express  recourse  to 
the  suspended  member's  deposits. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  ^fW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftx)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-00-09  and 
should  be  submitted  by  June  28,  2001. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  1 7  A  of  the  Act  and 
the  rules  and  regulations  thereunder. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-00-09)  be  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  01-14311  Filed  &-6-01;  8:45  am) 
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Self-Regutatofy  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Dealing 
Directly  With  Specialist  and  Registered 
Options  Traders  in  Foreign  Currency 
Options 

May  32,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  30, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  new 
Phlx  Rule  1089  entitled  "Dealing 
Directly  With  Specialist  and  Registered 
Options  Trader  in  Foreign  Currency 
Options"  on  a  one-year  pilot  basis.  The 
pilot  will  expire  on  May  31,  2002. » 
Proposed  new  language  is  in  italics. 


Dealing  Directly  Witli  Specialist  and 
Registered  Option  Trader  in  Foreign 
Currency  Options 

Rule  1089.(a)  Applicability.  The  provisions 
in  this  Rule  are  applicable  to  options  on 


'15  U.S.C.  78q-l(b)(3)(F). 


'  17  CFR  20O.3O-3(a)(  12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'Telephone  conversation  belwenn  Edith 
Hallahan.  First  Vice  President  &  Deputy  General 
Counsel.  Phlx.  and  Florence  Harmon,  Senior 
Special  Counsel.  Division  of  Market  Regulation 
("Division"),  Commission  on  May  31,  2001. 


foreign  currencies  and  supercede  any  Rules 
of  general  applicability  to  trading  of  options 
which  are  or  may  be  construed  as  contrary 
to  or  inconsistent  with  these  Rules. 

(bj  Non-Customized  Foreign  Currency 
Options.  In  the  vent  that  there  is  no  floor 
broker  present  to  accept  and  execute  orders 
for  non-customized  foreign  currency  options 
on  the  trading  floor  for  such  options: 

(1)  Market  and  Limit  Orders.  Foreign 
currency  options  participants  and  foreign 
currency  options  participant  organizations 
may  transmit  market  and  limit  orders  for 
such  options  directly  to  the  specialist  by 
telephone  or  other  means.  In  addition,  any 
person  who  is  not  a  foreign  currency  options 
participant  or  participant  organization  may, 
pursuant  to  authorization  of  a  foreign 
currency  options  participant  organization 
and  subject  to  the  consent  of  the  specialist, 
transmit  limit  orders,  marketable  limit  orders 
and  market  orders  for  such  options  directly 
to  the  specialist  by  telephone  or  other  means. 

12)  Complex  Orders.  Foreign  currency 
options  participants  and  foreign  currency 
options  participant  organizations  may 
contact  the  sptecialist  directly  by  telephone  to 
negotiate  the  total  debit  or  credit  for 
transacting  a  complex  order,  provided  that 
the  specialist  is  responsible  for  complying 
with  Rules  J  033  and  1066  in  setting  the  price 
of  the  individual  option  legs  of  the  order.  In 
addition,  a  person  who  is  not  a  foreign 
currency  options  participant  or  participant 
organization  may,  (provided  that  such 
person's  account  is  not  with  the  specialist's 
firm)  pursuant  to  authorization  of  a  foreign 
currency  options  participant  organization 
and  subject  to  the  consent  of  the  specialist, 
contact  the  specialist  directly  by  telephone  to 
negotiate  the  total  debit  or  credit  for 
transacting  a  complex  order,  provided  that 
the  specialist  is  responsible  for  complying 
with  Rules  1033  and  1066  in  setting  the  price 
of  the  individual  option  legs  of  the  order. 
Complex  orders  include  orders  consisting  of 
two  or  more  option  -series  of  non-customized 
foreign  currency  options  such  as  spreads, 
straddles  and  combinations.  In  no  event  shall 
the  specialist  accept  complex  orders  for 
representation  or  placement  onto  the 
specialist's  book. 

(c)  Customized  Foreign  Currency  Options. 
In  the  event  that  there  is  no  floor  broker 
present  to  accept  and  execute  orders  for 
customized  foreign  currency  options  on  the 
trading  floor  for  such  options:  foreign 
currency  options  participants  and  foreign 
currency  options  participant  organizations 
may  submit  a  request  for  quote  ("RFQ") 
under  Rule  1069  for  a  customized  foreign 
currency  option  directly  to  an  ROT  on  the 
floor  by  telephone  or  other  means,  and.  if 
applicable,  negotiate  a  transaction  with  an 
ROT.  In  addition,  a  person  who  is  not  a 
foreign  currency  options  participant  or 
participant  organization  may,  pursuant  to 
authorization  of  a  foreign  currency  options 
participant  organization  and  subject  to  the 
consent  of  the  ROT,  submit  an  RFQ  under 
Rule  1069  for  a  customized  foreign  currency 
option  directly  to  an  ROT  on  the  floor  by 
telephone  or  other  means,  and  if  applicable, 
negotiate  a  transaction  with  an  ROT. 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose/)f  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  a  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule  is 
to  establish  special  procedures  for 
transmitting  orders  and  requests  for 
quotes  for  non-customized  and 
customized  foreign  currency  options  to 
the  floor,  and  for  executing  transactions 
in  such  options  on  the  floor,  when  no 
floor  broker  is  present.  The  Exchange  is 
proposing  the  rules  as  an  alternative 
mechanism  for  handling  orders  and 
executing  transactions  in  foreign 
currency  options  in  the  event  that  there 
are  00  floor  brokers  present  on  the 
trading  floor  for  such  options. 

Since  the  late  1980s,  the  number  of 
foreign  currency  options  participants 
and  firms  clearing  foreign  currency 
options  has  steadily  declined  as  the 
market  has  increasingly  shifted  to  over- 
the-counter  trading.  Currently,  the 
Exchange  has  one  foreign  currency 
options  participant  registered  as  the 
specialist  unit  in  all  non-customized 
foreign  currency  options  listed  on  the 
Exchange.  Similarly,  there  is  also  one 
foreign  currency  options  participant 
organization  acting  as  floor  broker  to 
accept  and  handle  foreign  currencv 
options  orders.  The  use  of  floor  brokers 
is  currently  the  only  mechanism  for 
customer  trading  interest  to  be 
communicated  on  the  foreign  currency 
options  floor.  In  the  event  that,  for 
whatever  reason,  there  is  no  longer  any 
qualified  floor  broker  on  the  foreign 
currency  options  floor  to  handle  and 
execute  customers  orders,  it  would 
effectively  make  it  impossible  for  the 
foreign  currency  option  floor  to 
continue  to  operate.  Therefore,  the 
Exchange  is  adopting  an  alternative 
mechanism  for  communicating  trading 
interest  to  the  specialist  or  Registered 
Options  Trader  ("ROT")  (for  customized 
foreign  currency  options). 


Proposed  Phlx  Rule  1089  would  apply 
to  trading  of  non-customized  and 
customized  foreign  currency  options 
and  would  supercede  any  contrary  or 
inconsistent  Exchange  rules  applicable 
to  options  trading.  The  Exchange 
represents  that  the  distinction  between 
non-customized  and  customized  options 
is  relevant  because  they  are  traded 
differently  under  Phlx  rules.  Whereas 
the  Phlx  trading  rules  for  non- 
customized  foreign  currency  options 
provide  for  a  traditional  specialist 
model,  the  rules  for  the  customized 
options  do  not,  principally  because  their 
highly  tailored  nature  is  not  conducive 
to  continuous  quoting  of  markets. 
Instead,  Phlx  rules  contemplate  trading 
of  customized  options  by  floor  brokers 
(on  behalf  of  customers)  and  registered 
options  traders  ("ROTs")  as  market 
makers  trading  for  their  own  account 
through  Request-for-Quote  ("RFQ") 
procedures.'* 

Proposed  Phlx  Rules  1089(b)  and 
1089(c)  would  set  out  the  terms  for 
submitting  orders  and  RFQs  to  the  floor 
and  executing  trades  on  the  floor  for 
non-customized  options  (including 
complex  orders)  and  customized 
options,  respectively.  The  proposal 
would  permit  foreign  currency  options 
participants  and  foreign  currency 
options  participant  organizations,  and, 
subject  to  certain  conditions,'*  persons 
who  are  not  such  participants  or 
participant  organizations  to:  (1)  Place 
market  and  limit  orders  for  non- 
customized  foreign  currency  options 
directly  with  the  registered  specialist  for 
such  options  by  telephone  or  other 
mean;  ^  (2)  negotiate  and  execute 
complex  orders  consisting  of 
combinations  of  two  or  more  series  of 
non-customized  foreign  currency 
options  at  a  total  debit  or  credit  directly 
with  the  specialist  over  the  telephone;  ^ 


*  Customized  foreign  currency  options  are  traded 
pursuant  to  Rule  1069.  Securities  Exchange  Act 
Release  No.  34925  (November  1.  1994).  59  FR  55720 
(November  8,  1994)  (approving  SR-PhIx-94-18). 

'  Any  person  who  is  not  a  foreign  currency 
options  participant  or  participant  organization  must 
be  authorized  by  a  foreign  currency  options 
participant  organization  to  engage  in  the 
enumerated  activities  because  the  foreign  currency 
options  participant  organization  is  responsible  for 
such  person's  activities  on  the  Exchange.  Similar  to 
the  Nasdaq  market,  the  specialist  or  ROT.  as 
applicable,  is  entitled  to  know  with  whom  they  arc 
dealing  on  the  telephone  to  assure  themselves  of 
proper  authorization  by  a  foreign  currency  options 
participant  and  appropriate  financial  responsibility 
by  a  clearing  firm  on  any  trade  executed.  Usually, 
such  authorization  includes  written  "give-up 
agreements"  or  other  similar  documentation,  in 
addition  to  general  validation  of  the  individual  on 
the  telephone,  whether  at  first  dealing  or  routinely. 

oSee  Proposed  Phlx  Rule  1089(b).  The  Exchange 
notes  that  in  addition  to  accepting  market  or  limit 
orders,  the  specialist  may  negotiate  and  execute 
such  orders  as  well.  See  infra  note  11. 

'  See  Proposed  Phlx  Rule  1089(b). 


and  (3)  submit  RFQs  under  Phlx  Rule  . 
1069  directly  with  an  ROT  and,  jf 
applicable,  to  negotiate  a  transat^on 
with  an  ROT.» 

As  explained  above,  the  new  rule  will 
supercede  any  contrary  or  inconsistent 
Exchange  rules  that  would  otherwise 
apply,  on  the  narrow  terms  proposed." 
Most  notably,  the  Exchange  intends  for 
the  proposal  to: 

•  Provide  a  limited  exemption  6x)m 
the  provisions  of  Phlx  Rule  104  to 
permit  a  specialist  or  ROT  to  negotiate 
and  execute  trades  with  non-members 
over  the  phone,  including  for  complex 
orders  and  customized  foreign  currency 
options; 

•  Clarify  that  Phbc  Options  Floor 
Procedure  Advice  A-2  (as  last  amended 
September  26,  1994) '"  does  not  prohibit 
a  specialist  negotiating  the  terms  of 
complex  orders  in  non-customized 
foreign  ciurency  options  directly  with 
order  sending  firms  or  customers; ' '  and 


"  See  Proposed  Phlx  Rule  1089(c). 

^The  provisions  applicable  to  recordkeeping  and 
timestamping  of  orders  and  trades  continue  to 
apply.  See  e.g..  Rule  17a-3  under  the  Act. 

'"Securities  Exchange  Act  Release  No.  34721 
(September  26.  1994).  59  FR  50310  (October  23. 
1994)  (approving  SR-Phlx-92-03). 

'  *  The  Exchange  believes  that  the  proposal  is  not 
inconsistent  with  Advice  A-2  because  the  foreign 
currency  options  specialist  is  not  accepting  a 
complex  order  for  representation  or  placement  on 
the  book.  The  proposal  allows  an  order-sending 
firm  or  customer  who  telephones  a  specialist  to 
directly  negotiate  with  the  specialist  as  contra-side 
the  total  debit  or  credit  for  transacting  a  complex 
order;  but  the  order  sending  firm  or  customer  is  not 
giving  the  orde  ■  to  the  specialist  for  representation 
or  for  placement  on  the  book.  Rather,  at  the 
conclusion  of  the  negotiation  there  will  be  a 
completed  transaction  based  upon  that  total  debit 
or  credit.  As  such,  the  Exchange  does  not  believe 
that  the  proposal  would  allow  the  specialist  to 
accept  discretionary  orders,  which  could 
theoretically  raise  a  question  under  Section  11(a)  of 
the  Act.  Section  11(a)(1),  among  other  things, 
prohibits  a  member  of  an  exchange  from  effecting 
on  the  exchange  any  transaction  for  an  account  over 
which  the  member  exercises  "investment 
discretion."  The  legislative  history  of  Section  1 1(a) 
indicates  that  the  discretionary  account  prohibition 
in  that  Section  was  intended  in  large  part  to  address 
potential  abuses  arising  out  of  the  combination  of 
brokerage  and  money  management.  See  .Securities 
Exchange  Act  Release  No.  14563  (March  14.  1978). 
43  FR  11542  (March  17.  1978).  "Investment 
discretion"  is  defined  in  Section  3(a)(35)  of  the  Act 
to  include  a  relationship  where  a  person  "directly 
or  indirectly  (A)  is  authorized  to  determine  what 
securities  *   *   *  shall  be  purchased  or  sold  by  or 
for  the  account.  (B)  makes  decisions  as  to  what 
securities  '   '   '  shall  be  purchased  or  sold  by  or 
for  the  account  *   *   *  or  (C)  otherwise  exercises 
such  influence  with  respect  to  the  purchase  and 
sale  of  securities  *   *   *  by  or  for  the  account  as  the 
Commission,  by  rule,  determines  *   *   *  should  be 
subject  to  the  operation  of  the  (Act)  •   •   •  "  The 
Commission  has  not  adopted  any  rules  under 
Subsection  C.  Given  the  fact  that  the  specialist  has 
no  discretion  in  executing  the  legs  of  a  complex 
order  to  affect  either  the  price,  timing  or  individual 
options  purchased  or  sold,  the  Exchange  does  not 
believe  that  the  specialist  has  the  type  of 
investment  discretion  that  was  intended  to  be 

Continued 
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•  Expand  the  scope  of  Phlx  Circular 
No.  86-09  to  permit  persons  who  are 
not  foreign  currency  options 
participants  and  participant 
organizations  to  have  direct  telephone 
access  to  foreign  currency  options 
speciaUsts  and  ROTs  as  well  as  floor 
brokers. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act,'^  in  general,  and 
with  section  6(b)(5)  ^^  of  the  Act  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  or  unnecessary 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  chcinge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copytng  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 


submissions  should  refer  to  File  No. 
SR-Phbc-2001-59  and  should  be 
submitted  by  June  28,  2001. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  on 
a  one-year  pilot  basis  is  consistent  with 
the  Act  and  the  rules  and  regulations 
under  the  Act  applicable  to  a  national 
securities  exchange.'*  In  approving  the 
proposed  rule  change,  the  Commission 
has  considered  the  implications  of  the 
proposed  rules  imder  sections  11(a)  and 
11(b)  of  the  Act. IS  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  11(a)  '^  because 
the  foreign  currency  options  specialist  is 
not  accepting  a  complex  order  for 
representation  or  placement  on  the 
specialist  book.  The  specialist  will  have 
no  discretion  in  executing  the  legs  of  a 
complex  order  to  affect  either  the  price, 
timing  or  individual  options  purchased 
or  sold.  Therefore,  the  Commission 
believes  that  under  the  proposed  rules 
the  specialist  will  not  have  the  type  of 
investment  discretion  prohibited  by 
section  11(a).  The  Commission  also 
finds  that  the  proposed  rule  change  is 
consistent  with  section  11(b)  '^  because 
the  specialist  will  not  accept  complex 
orders  from  customers  of  the  firm  with 
which  it  is  associated.'*  The 
Commission  notes  that  Phlx's  rules, 
including  the  proposed  rule  change, 
permit  the  specialist  to  deal  directly 
with  customers.  In  this  regard,  the 
Commission  notes  that  section  15(b)(8) 
of  the  Act  '^  states  that  it  is  unlawful  for 
"any  registered  broker  or  dealer  to  effect 
any  transaction  in,  or  induce  or  attempt 
to  induce  the  purchase  or  sale  of  any 
secxmty  *   *   *  unless  such  broker  or 


covered  by  Section  11(a).  Similarly  the  Exchange 
believes  that  the  proposal  is  consistent  with  Section 
1 1(b)  of  Ihe  Act  because  the  specialist  is  only 
effecting  on  the  Exchange  as  broker  transactions 
upon  "market  or  limited  price"  orders. 

>M5  U.S.C.  78f(b). 

■nSU.S.C.  78f(b)(5). 


<*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'» 15  U.S.C.  78k(a)  and  (b). 

"'Section  11(a)  of  the  Act  states  that  it  is 
"unlawful  for  any  member  of  a  national  securities 
exchange  to  effect  any  transaction  on  such  exchange 
for  its  own  account,  the  account  of  ap  associated 
person,  or  an  account  with  respect  to  which  it  or 
an  associated  person  thereof  exercises  investment 
discretion|.|" 

■  ^  Section  1 1  (b)  of  the  Act  states  that  it  is 
"unlawful  for  a  specialist  permitted  to  act  as  a 
broker  and  dealer  to  effect  on  the  exchange  as 
broker  any  transaction  except  upon  a  market  or 
limited  price  order." 

"The  Commission  notes  that  the  Exchange  has 
represented  that,  currently,  the  specialist  firm  in 
foreign  currency  options  does  not  carry  customer 
accounts.  Telephone  conversation  between  Edith 
Hallahan.  Vice  President  &  Deputy  General 
Counsel,  Phlx,  and  Florence  Harmon,  Senior 
Special  Counsel.  Division.  Commission  on  May  30, 
2001. 

•9  15  U.S.C.  780(b)(8). 


dealer  is  a  member  of  a  securities 
association  registered  pursuant  to 
section  15A  of  this  title  or  effects 
transactions  in  securities  solely  on  a 
national  securities  exchange  of  which  it 
is  a  member." 

Finally,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  section  6(b)  of  the  Act  ^°  in  general, 
and  fiulhers  the  objectives  of  section 
6(b)(5)  of  the  Act^i  in  particular  in  that 
it  is  designated  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  'seciu"ities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  Specifically,  the  Commission 
believes  that  the  proposed  rule  change 
will  ensure  that  in  the  event  there  is  no 
longer  a  qualified  floor  broker  on  the 
foreign  ciurency  options  floor,  there  are 
provisions  in  place  that  will  allow  the 
floor  to  continue  to  operate,  thus 
facilitating  transactions  in  securities. 
Moreover,  the  Commission  believes  that 
the  proposed  rule  change  will  protect 
investors  from  potential  conflicts  of 
interest  on  the  part  of  the  specialist  in 
that  the  specialist  will  not  have  the  type 
of  investment  discretion  prohibited  by 
section  11(a)  ^^  and  will  not  act  as  a 
broker  in  violation  of  section  ll(b).23 

The  Exchange  requests  accelerated 
approval  pursuant  to  Rule  19(b){2)(BJ.24 
The  Exchange  has  requested  accelerated 
approval  because  in  the  event  there  is 
no  longer  a  qualified  floor  broker  on  the 
foreign  ciurency  options  floor,  rules  will 
be  in  place  to  allow  the  floor  to  continue 
to  operate,  thus  facilitating  transactions 
in  securities.  The  Commission  believes 
that  it  is  appropriate  to  approve  the 
proposed  rules  on  an  accelerated  basis, 
to  ensure  that  persons  wishing  to  trade 
on  the  Exchange's  foreign  ciurency 
options  floor  can  communicate  directly 
with  the  specialist  to  communicate 
trading  interest  in  the  event  there  are  no 
floor  brokers,  but  only  a  specialist,  on, 
the  floor.  Therefore,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  =5  of  the  Act  that  the 
proposed  rule  change  (SR-PhIx-2001- 
59)  be,  and  hereby  is,  approved. 


^o  15  use.  78f(b). 
"  15  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78k(a). 
"  15  U.S.C.  78k(b). 
"  15  U.S.C.  78s(b)(2)(B). 
» 15  U.S.C.  78s(b)(2). 
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For  the  Conunission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 
authority. ^6 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14312  Filed  6-6-01;  8:45  am) 

HLUNQ  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44373;  Hie  No.  SR-Ptitx- 
2001-19] 

S^lf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
To  Institute  an  Antitrust  Compliance 
Policy 

May  31,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  March  5, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Phlx  has  proposed  to  adopt  an 
Antitrust  Compliance  Policy 
("Compliance  Policy").  The  Compliance 
Policy,  which  applies  to  Exchange 
governors,  committee  members, 
employees,  members,  and  member 
organizations  ("Covered  Persons"),  is 
designed  to  highlight  certain  activities 
known  to  raise  antitrust  and 
competition-related  concerns,  provide 
general  guidance  in  these  areas,  and 
suggest  when  Covered  Persons  may 
want  to  consult  with  the  Phlx  Antitrust 
Compliance  Officer  or  his  designated 
staff. 

The  Compliance  Policy  states  that  it  is 
the  policy  of  the  Exchange  to  comply 
with  the  antitrust  laws  and  the 
settlements  that  Phlx  and  the  other 
options  exchanges  entered  into  on 
September  11,  2000,  with  the 
Department  of  Justice  ("DOJ")  and  the 
Commission.^  The  Compliance  Policy 


2B17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 

'  See  United  States  v.  American  Stock  Exchange 
LLC.  Civil  Action  No.  OO-CV-02174  (ECS)  (D.C. 


also  discusses  the  consequences  of  non- 
compliance vtrith  the  antitrust  laws,  the 
settlements,  and  certain  Exchange  rules. 

The  Compliance  Policy  discusses 
certain  types  of  conduct  that  may  raise 
behavioral  issues.  For  example,  the 
Compliance  Policy  state  that  certain 
agreements  with  other  exchanges  are 
prohibited  by  the  settlements,  various 
exchange  rules,  and/or  codes  of 
conduct:  those  indicating  that  any 
option  class  will  be  traded  on  only  one 
exchange;  those  indicating  that  trading 
of  option  classes  will  be  allocated 
among  exchanges;  and  those  requiring, 
preventing,  or  limiting  the  listing, 
delisting,  or  trading  of  any  options  class. 
The  Compliance  Policy  states  that 
engaging  in  harassment  or  other 
improper  behavior  connected  with 
listing  decisions  or  competitive-related 
practices  is  prohibited.  It  states  also  that 
listing  and  delisting  decisions  must  be 
made  in  accordance  with  Exchange 
rules,  policies,  and  procedures. 

In  addition,  the  Compliance  Policy 
states  that  harassment,  retaliation,  or 
intimidation  relating  to  listing 
decisions,  prices,  spreads,  or  trade 
allocation  should  be  reported  to  the 
Antitrust  Compliance  Officer  or  his 
designated  staff. 

The  text  of  the  proposed  rule  change 
is  available  at  the  principal  office  of  the 
Exchange  and  at  the  Commission's 
Public  Reference  Room. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission, 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  long  insisted  that 
Covered  Persons  observe  the  highest 
standards  of  business  ethics  and  fair 
dealing  and  has  therefore  filed  with  the 
Commission  its  Employee  Code  of 
Conduct  and  Code  of  Conduct  of  Board 


Cir..  December  6.  2000);  In  re  Certain  Activities  of 
Options  Exchanges,  Securities  Exchange  Act 
Release  No.  43268  (September  11.  2000). 


Members  and  Committed  Members.*  In 
an  effort  to  reinforce  such  standards,  in 
particular  with  regard  to  antitrust  and 
competition-related  behavior,  the 
Exchange  is  now  proposing  to  file  the 
Compliance  Policy  with  the 
Commission. 

The  purpose  of  the  Compliance  Policy 
is  to  provide  general  guidance  regarding 
antitrust  and  compliance-related  issues, 
highlights  activities  known  to  raise 
concerns,  and  provide  suggestions  when 
to  consult  the  Antitrust  Compliance 
Officers  or  his  designated  staiff.  In 
addition,  the  compliance  policy 
specifically  deals  with  issues  raised  in 
the  DOJ  and  Commission  settlement 
orders. 

The  Exchange  believes  that,  by  filing 
the  Compliance  Policy  with  the 
Commission,  it  would  be  uniformly 
applicable  to,  and  violations  enforceable 
against,  all  Covered  Persons:  Exchange 
governors,  committee  members, 
employees,  members,  and  member 
organizations. 

2.  Statutory  Basis 

Phlx  believes  the  proposed  rule 
change  is  consistent  with  section  6  of 
the  Act^  in  general,  and  furthers  the 
objectives  of  section  6(b)(5) »  in 
particular,  in  that  it  is  designed  to 
prevent  unsuitable  actions  by  Exchange 
governors,  committee  members, 
employees,  members,  and  member 
organizations  regarding  antitrust  law 
and  competition-related  behavior. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Phlx  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


*  See  Securities  Exchange  Act  Release  No.  44057 
(March  9.  2001).  66  FR  15312  (March  16,  2001) 
(notice  and  accelerated  partial  approval  of  SR- 
Phlx-^)l-03). 

» 15  U.S.C.  78f. 

»15U.S.C.  78flbM5). 
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(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission.  450  Fifth  Street  NW., 
Washington  DC  2054^-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-19  and  should  be 
submitted  by  June  28,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.^ 

Margaret  H.  McJ^ariand, 

Deputy  Secretary. 

IFR  Doc.  01-14313  Filed  &-«-01:  8:45  am] 

BILLING  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3337] 

State  of  Iowa;  Amendment  #3 

In  accordcmce  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  29, 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
begiiming  on  April  8,  2001  and 
continuing  through  May  29,  2001.  All 
other  information  remains  the  same,  i.e. 
the  deadline  for  filing  applications  for 
physical  damage  is  July  1 ,  2001  and  for 
economic  injury  the  deadline  is 
February  1,  2002. 


'17CFR200.30-3(a)(12) 


(Catalog  of  Federal  Ekimestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  May  31,2001. 
James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  01-14.303  Filed  6-6-01;  8:45  am] 

BILLINO  COOE  a02S-l>1-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3690] 

Determination  Regarding  Export- 
Import  Bank  Financing  of  Certain 
Defense  Articles  and  Services  for  ttie 
Government  of  Venezuela 

Pursuant  to  section  2(b)(6)  of  the 
Export-Import  Bank  Act  of  1945,  as 
amended,  and  Executive  Order  11958  of 
January  18, 1977,  as  amended  by 
Executive  Order  12680  of  July  5,  1989, 
I  hereby  determine  that: 

(1)  The  defense  articles  and  services 
for  which  the  Government  of  Venezuela 
has  requested  Export-Import  Bank  (Ex- 
Im)  financing,  reverse-osmosis  water 
purification  equipment  for  the 
modification  of  four  armed  Light 
Surface  Transport  (LST)  vessels  as  part 
of  an  ongoing  plaimed  modification  and 
upgrading  of  the  vessels,  are  being  sold 
primarily  for  anti-narcotics  purposes. 

(2)  The  sale  of  such  defense  articles 
and  services  is  in  the  national  interest 
of  the  United  States. 

(3)  The  requirements  for  a 
determination  that  the  Government  of 
Venezuela  has  complied  with  all  U.S. - 
imposed  enduse  restrictions  on  the  use 
of  defense  articles  and  services 
previously  financed  under  the  Act  is 

.  inapplicable  at  this  time  because  the 
three  previous  transactions  have  not 
been  completed.  Specifically,  although 
Ex-Im  has  approved  financing  in 
connection  with  the  refurbishment  of  12 
OV-10  aircraft,  the  refurbishment  has 
not  been  completed;  two  150-foot 
logistic  support  vessels  sold  with  Ex-Im 
financing  have  not  been  delivered;  and 
parts  financed  by  Ex-lm  for  the 
modification  of  four  frigates  have  not 
been  installed. 

(4)  The  requirement  for  a 
determination  that  the  Government  of 
Venezuela  has  not  used  defense  articles 
or  services  previously  provided  under 
the  Act  to  engage  in  a  consistent  pattern 
of  gross  violations  of  internationally 
recognized  human  rights  is  also 
inapplicable  at  this  time.  As  stated 
above,  Ex-Im  financing  has  been  used  in 
connection  with  three  defense  articles 
or  services  transactions  involving  the 
Government  of  Venezuela.  One 
transaction  involves  the  refurbishment 


of  aircraft,  the  second  the  delivery  of 
two  vessels,  and  the  third  the 
modification  of  four  vessels,  none  of 
which  has  been  completed. 

This  determination  shall  be  reported 
to  Congress  and  shall  be  published  in 
the  Federal  Register. 

Dated:  April  24,  2001. 
Colin  L.  Powell, 
Secretary  of  State. 

[PR  Doc.  01-14387  Filed  6-6-01:  8:45  am] 
BILUNG  CODE  4710-07-U 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 

Valley  Authority  (Meeting  No.  1531). 

TIME  AND  date:  2  p.m.  (COT),  June  11, 

2001. 

place:  Von  Braun  Civic  Center,  700 

Monroe  Street,  Huntsville,  Alabama. 

STATUS:Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  May  17,2001. 

New  Business 

B — Purchase  Award 

Bl.  Supplement  to  contract  with  Swift 
Industrial  Power  for  batteries,  racks, 
chargers,  and  accessories  for 
Transmission/Power  Supply' and  River 
System  Operations  and  Environment. 

B2.  Supplement  to  Contract  No. 
OOXFA-252730-0010  with  Staples  for 
office  supplies/equipment  and  forms 
management. 

B3.  Supplement  to  Contract  No. 
99B4P-24442  with  Meta-Power,  hic,  for 
business  process  redesign  consulting 
services. 

C — Energy 

Cl.  Supplement  to  Contract  No. 
99P5K-244546-002  with  Thompson 
Machinery  Company  for  equipment 
rental,  repair  parts,  and  repairs. 

C2.  Contract  with  Enron  North 
America  Corp.  to  design,  manufacture, 
and  deliver  NOxTech  equipment  for 
designated  TVA  fossil  plants. 

C3.  Supplement  to  Contract  No. 
OOPYN-258769  with  FLS  Miljo  to 
design,  fabricate,  and  supply 
precipitator  power  supply  transformer- 
rectifer  sets,  controls,  and  supervisory 
systems  for  Paradise  Fossil  Plant. 

C4.  Supplement  to  Contract  No. 
96X7C-1 08889-000  with  ABB 
Automation,  Inc.,  for  genuine  ABB 
automation  spare  parts,  supplement 
equipment,  engineered  and  assembled 
systems  for  system  upgrades,  services, 
and  training  for  any  TVA  fossil  plant. 
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E — Real  Property  Transactions 

El.  Amendment  to  the  Pickwick 
Reservoir  Land  Management  Plan  to 
change  the  allocated  uses  for  a  16-acre 
portion  of  Tract  No.  XPR-460RE  from 
management,  navigation,  and  minor 
commercial  landing  to  commercial 
recreation  and  forest  management  and 
sale  of  a  40-year  commercial  recreation 
easement  affecting  approximately  31 
acres  on  Pickwick  Reservoir  in 
Tishomingo  County,  Mississippi. 

E2.  Deed  modification  of  certain 
restrictions  affecting  approximately  0.09 
acre  of  former  TVA  land  on 
Chickamauga  Reservoir,  a  portion  of 
Tract  No.  XCR-92,  in  Hamilton  Coimty, 
Tennessee. 

E3.  Grant  of  a  permanent  easement  for 
a  gas  pipeline  to  Duke  Energy  Gas 
Services  Corporation,  a^ecting 
approximately  4.1  acres,  and  temporary 
construction  and  road  easements 
affecting  approximately  0.2  acre  of 
Cherokee  Reservoir  in  Hawkins  County, 
Termessee,  Tract  No.  XCK-584P. 

E4.  Grant  of  permanent  easement  to 
Duke  Energy  Marshall  County,  LLC,  for 
a  road,  natural  gas  pipeline,  and 
waterline,  affecting  approximately  0.70 
acre  of  TVA  land  at  the  Marshall 
County,  Kentucky,  500-kV  Substation 
site  in  Marshall  County,  Kentucky,  Tract 
No.  XMAKSS-IE,  Parcels  1  and  2. 

Information  Items 

1.  Supplement  to  Contract  No. 
95BQG-1 29888-001  with  Wachovia 
Leasing  for  aircraft  lease. 

2.  Implementation  of  the  results  of 
negotiations  with  the  Engineering 
Association,  Inc.,  over  compensation  for 
TVA  aimual  and  hoiu-ly  employees. 
FOR  MORE  INFORMATION  CONTACT:  Please 
call  TVA  Media  Relations  at  (865)  632- 
6000,  Knoxville,  Tennessee.  Information 
is  also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 

Dated:  June  4,  2001. 
Maureen  H.  Dunn,  ' 

General  Counsel  and  Secretary. 
{PR  Doc.  01-14446  Filed  6-5-01;  10:30  am] 

BNJJNQ  CODE  8120-08-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2001-9763] 

Towing  Safety  Advisory  Committee; 
Charter  Renewal 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  charter  renewal. 


summary:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  Towing  Safety  Advisory 
Committee  (TSAC)  for  a  period  of  two 
years  from  May  19,  2001,  until  May  19, 
2003.  TSAC  is  a  federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2.  It  advises  the  Secretary  of 
Transportation  on  matters  relating  to 
shallow-draft  inland  and  coastal 
waterway  navigation  and  towing  safety. 

This  notice  and  the  charter  are 
available  on  the  Internet  at  http:// 
'  dms.dot.gov.  The  charter  is  also 
available  on  TSAC's  Internet  web  page 
at  http://www.uscg.mil/hq/g-m/ 
advisory/index.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Assistant  Executive 
Director,  Commandant  (G-MSO-1),  U.S. 
Coast  Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001 ,  telephone 
202-267-0229,  fax  202-267-4570. 

Dated:  May  30,  2001. 
Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety 
and  Environmental  Protection. 
IFR  Doc.  01-14386  Filed  6-6-01;  8:45  am] 
BILLING  COOE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Railroad  Administration 

Environmental  Impact  Statement:  New 
York,  NY 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  Federal 
Railroad  Administration  (FRA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  and  FRA  are 
issuing  this  Notice  to  advise  the  public 
that  an  environmental  impact  statement 
will  be  prepared  for  a  cross  harbor 
freight  improvement  proposal  in  Kings 
(Brooklyn)  and  Richmond  (Staten 
Island)  Counties  in  New  York  and 
Hudson  County  (Jersey  City)  in  New 
Jersey. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Alice  Cheng,  Director,  Intermodal 
Planning,  New  York  City  Economic 
Development  Corporation,  110  William 
Street-6th  Floor,  New  York,  NY  10038, 
Telephone  (212)  619-5000,  email 
"acheng@nyedc.com";  or  Richard  E. 
Backlund,  Intermodal  Transportation 
Coordinator,  Federal  Highway 
Administration,  New  York  Division, 
One  Bowling  Green,  Room  428,  New 
York,  NY  10004-1415,  Telephone  (212) 
668-2205,  email 

"Richard.Backlund@fhwa.dot.gov";  or 
Michael  Saimders,  Northeast  Corridor 


Program  Manager.  Federal  Railroad 
Administration,  628-2  Hebron  Avenue, 
Suite  303,  Glastonbury,  Connecticut 
06033-5007,  Telephone- (860)  659-6714, 
emtfil 
"Michael.Saunders@fhwa.dot.gov". 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  and  FRA.  in  cooperation  with 
the  New  York  City  Economic 
Development  Corporation  (NYCEDC), 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
improve  rail  freight  operations  across 
upper  New  York  harbor  between  the 
States  of  New  Jersey  and  New  York  for 
Jersey  City  in  New  Jersey  and  Brooklyn 
and  Staten  Island  in  New  York.  The 
proposed  improvements  could  involve 
the  implementation  of  additional  rail 
float  services  in  the  New  York  harbor, 
no  action,  or  the  construction  of  a 
freight  tunnel  from  the  Travis  branch  of 
the  Staten  Island  Railroad  in  northern 
Staten  Island,  New  York,  or  the 
Greenville  float  yard  in  Jersey  City,  New 
Jersey,  to  the  Bay  Ridge  rail  line  in 
Brooklyn,  New  York.  The  FHWA,  FRA, 
and  NYCEDC  are  participating  with  the 
U.S.  Environmental  Protection  Agency 
in  an  environmental  streamlining  pilot 
for  this  EIS. 

Specific  alternatives  under 
consideration  include  (1)  taking  no 
action;  (2)  an  enhanced  New  York 
harbor  railcar  float  system  from  the 
Greenville  rail  yard,  Jersey  City,  New 
Jersey  to  the  Bay  Ridge  rail  line  in 
Brooklyn,  New  York;  (3)  a  freight  rail 
tuimel  from  the  Travis  branch  of  the 
Staten  Island  Railroad,  Staten  Island, 
New  York  to  the  Bay  Ridge  rail  line  in 
Brooklyn,  New  York;  (4)  a  freight  rail 
tunnel  from  the  Greenville  rail  yard, 
Jersey  City,  New  Jersey  to  the  Bay  Ridge 
rail  line.  Brooklyn,  New  York. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  elected  officials,  community 
organizations,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed  interest  in  this 
proposal.  A  series  of  public  meetings,  to 
be  advertised  in  the  local  media,  will  be 
held  in  Brooklyn,  Staten  Island  and 
Manhattan  in  New  York  and  in  Hudson 
County,  New  Jersey  regarding  this 
proposal. 

The  public  will  be  invited  to 
participate  in  the  scoping  process, 
review  the  draft  EIS,  and  provide  input 
at  public  meetings.  Release  of  the  draft 
EIS  for  public  comment  and  the  public 
meetings  will  be  announced  as  those 
dates  are  established.  It  is  anticipated 
that  the  EIS  study  process  will  take 
approximately  two  years. 
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Comments  or  questions  concerning 
this  Notice  of  Intent  and  the  EIS  should 
be  directed  to  the  FHWA,  FRA  or 
NYCEDC  at  the  addresses  noted  above. 

Authority:  23  U.S.C.  315;  23  CFR  771.123. 
Issued  on:  May  24,  2001. 
Richard  E.  Backlund, 

Intermodal  Transportation  Coordinator. 
Federal  Highway  Administration,  New  York. 
New  York. 
|FR  Doc.  01-14374  Filed  6-6-01;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-2001-«761  (Notice  No. 
01-07)1 

Information  Collection  Activities 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
RSPA  invites  conunents  on  certain 
information  collections  pertaining  to 
hazardous  materials  transportation  for 
which  RSPA  intends  to  request  renewal 
from  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  6, 
2001. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation. 
Room  PL  401,  400  Seventh  St..  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number,  RSPA-01- 
XXXX  (Notice  No.  01-07)  and  the 
appropriate  OfBce  of  Management  and 
Budget  (OMB)  Control  Number(s)  at  the 
begiiming  of  your  comments  and  submit 
two  copies.  If  you  wish  to  receive 
confirmation  of  receipt  of  your 
comments,  include  a  self-addressed 
stamped  postcard.  You  may  also  submit 
comments  by  e-mail  by  accessing  the 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  document  electronically. 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  U.S.  DOT  at  the  above 
address.  You  can  view  public  dockets 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m..  Monday  through  Friday,  except 
federal  holidays.  You  can  also  view 
comments  on-line  at  http://dms.dot.gov. 

Requests  for  a  copy  of  an  inf9rmation 
collection  should  be  directed  to  Deborah 


Soothe,  Office  of  Hazardous  Materials 
Standards  (DHM-10).  Research  and 
Special  Programs  Administration.  Room 
8102.  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001, 
Telephone  (202)  366-8553. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards  (DHM-10), 
Research  and  Special  Programs 
Administration,  Room  8102,  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001,  Telephone  (202)  366-8553. 
SUPPLEi/IENTARY  INFORMATION:  Section 
1320.8  (d).  Title  5,  Code  of  Federal 
Regulations  requires  that  RSPA  provide 
interested  members  of  the  public  and 
affected  agencies  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  requests.  This  notice 
identifies  information  collections  that 
RSPA  is  submitting  to  OMB  for  renewal 
and  extension.  These  collections  are 
contained  in  49  CFR  Parts  110  and  130 
and  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180.  RSPA  has  revised  burden 
estimates,  where  appropriate,  to  reflect 
current  reporting  levels  or  adjustments 
based  on  changes  in  proposed  or  final 
rules  published  since  the  information 
collections  were  last  approved.  The 
following  information  is  provided  for 
each  information  collection:  (1)  Title  of 
the  information  collection,  including 
former  title  if  a  change  is  being  made; 
(2)  OMB  control  number:  (3)  summary 
of  the  information  collection  activity;  (4) 
description  of  affected  public;  (5) 
estimate  of  total  annual  reporting  and 
recordkeeping  burden;  and  (6) 
frequency  of  collection.  RSPA  will 
request  a  three-year  term  of  approval  for 
each  information  collection  activity  and, 
when  approved  by  OMB,  publish  notice 
of  the  approval  in  the  Federal  Register. 

RSPA  requests  comments  on  the 
following  information  collections: 

Title:  Testing,  Inspection  and  Marking 
Requirements  for  Cylinders. 

OMB  Control  Number:  2137-0022. 

Summary:  Requirements  in  §  173.34 
for  qualification,  maintenance  and  use 
of  cylinders  require  that  cylinders  be 
periodically  inspected  and  retested  to 
ensure  continuing  compliance  with 
packaging  standards.  Information 
collection  requirements  address 
registration  of  retesters  and  marking  of 
cylinders  by  retesters  with  their 
identification  number  and  retest  date 
following  conduct  of  tests.  Records 
shovying  the  results  of  inspections  and 
retests  must  be  kept  by  the  cylinder 
owner  or  designated  agent  until 
expiration  of  the  retest  period  or  until 
the  cylinder  is  reinspected  or  retested, 
whichever  occurs  first.  These 


requirements  are  intended  to  ensure  that 
retesters  have  the  qualifications  to 
perform  tests  and  to  identify  to  cylinder 
fillers  and  users  that  cylinders  are 
qualified  for  continuing  use. 
Information  collection  requirements  in 
§  173.303  require  that  fillers  of  acetylene 
cylinders  keep,  for  at  least  30  days,  a 
daily  record  of  the  representative 
pressure  to  which  cylinders  are  filled. 

Affected  Public:  Fillers,  owners,  users 
and  retesters  of  reusable  cylinders. 
Annual  Reporting  and  Recordkeeping: 
Nimiberof  Respondents:  139,352. 
Total  Annual  Responses:  153,287. 
Total  Aimual  Burden  Hours: 
168,431. 

Frequency:  On  occasion. 
Title:  Hazardous  Materials  Incident 
Reports. 
OMB  Control  Number:  2137-0039. 
Summary:  This  collection  is 
applicable  upon  occurrence  of  incidents 
as  prescribed  in  §§  171.15  and  171.16. 
Basically,  a  Hazardous  Materials 
Incident  Report.  DOT  Form  F5800.1. 
must  be  completed  by  a  carrier  of 
hazardous  materials  when  a  hazardous 
material  transportation  incident  occurs, 
such  as  a  release  of  materials,  serious 
accident,  evacuation  or  highway 
shutdown.  Serious  incidents  meeting 
criteria  in  §  171.15  also  require  a 
telephonic  report  by  the  carrier.  This 
information  collection  enhances  the 
Department's  ability  to  evaluate  the 
effectiveness  of  its  regulatory  program, 
determine  the  need  for  regulatory 
changes,  and  address  emerging 
hazardous  materials  transportation 
safety  issues.  The  requirements  apply  to 
cdl  interstate  and  intrastate  carriers 
engaged  in  the  transportation  of 
hazardous  materials  by  rail,  air.  water, 
and  highway. 

Affected  Public:  Carriers  of  hazardous 
materials. 
Annual  Reporting  and  Recordkeeping: 
Number  of  Respondents:  825. 
Total  Annual  Responses:  20,600. 
Total  Annual  Burden  Hours: 
30,942. 

Frequency  of  collection:  On 
occasion. 

Title:  Flammable  Cryogenic  Liquids. 
OMB  Control  Number:  2137-0542. 
Summary:  Provisions  in  §  177.818 
require  the  carriage  on  a  motor  vehicle 
of  written  procedures  for  venting 
flammable  cryogenic  liquids  and  for 
responding  to  emergencies.  Paragraph 
(h)  of  §  177.840  specifies  certain  safety 
prccediues  and  documentation 
requirements  for  drivers  of  these  motor 
vehicles.  These  requirements  are 
intended  to  ensure  a  high  level  of  safety 
when  transporting  flammable 
cryogenics  due  to  their  extreme 
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flammability  and  high  compression 
ratio  when  in  a  liquid  state. 

Affected  Public:  Carriers  of  cryogenic 
materials. 
Annual  Reporting  and  Recordkeeping: 

Total  Respondents:  65. 

Total  Annual  Responses:  18,200. 

Total  Aiuiual  Burden  Hours:  1.213. 

Frequency  of  collection:  On 
occasion. 

Title:  Testing  Requirements  for  Non- 
bulk  Packaging. 

OMB  Control  Number:  2137-0572. 

Summary:  Detailed  packaging 
manufactiuing  specifications  have  been 
replaced  by  a  series  of  performance  tests 
that  a  non-bulk  packaging  must  be 
capable  of  passing  before  it  is 
authorized  to  be  used  for  transporting 
hazardous  materials.  The  HMR  require 
proof  that  packagings  meet  these  testing 
requirements.  Manufacturers  must 
retain  records  of  design  qualification 
tests  and  periodic  retests.  Manufacturers 
must  notify,  in  writing,  persons  to 
whom  packagings  are  transferred  of  any 
specification  requirements  that  have  not 
been  met  at  the  time  of  transfer. 
Subsequent  distributors,  as  well  as 
manufacturers  must  provide  written 
notification.  Performance-oriented 
packaging  standards  allow 
manufacturers  and  shippers  much 
greater  flexibility  in  selecting  more 
economical  packagings. 

Affected  Public:  Each  non-bulk 
packaging  manufacturer  that  tests 
packagings  to  ensure  compliance  with 
the  HMR. 

Annual  Reporting  and  Recordkeeping: 
Annual  Respondents:  5.000. 
Aimual  Responses:  15.000. 
Annual  Burden  Hours:  30J)00. 
Frequency  of  collection:  On 
occasion. 

Title:  Container  Certification 
Statement. 

OMB  Control  Number:  2137-0582. 

Summary:  Shippers  of  explosives,  in 
freight  containers  or  transport  vehicles 
by  vessel,  are  required  to  certify  on 
shipping  documentation  that  the  freight 
container  or  transport  vehicle  meets 
minimal  structural  serviceability 
requirements.  This  requirement  is 
intended  to  ensure  an  adequate  level  of 
safety  for  transport  of  explosives  aboard 
vessel  and  ensure  consistency  with 
similar  requirements  in  international 
standards. 

Affected  Public:  Shippers  of 
explosives  in  freight  containers  or 
transport  vehicles  by  vessel. 

Annual  Reporting  and  Recordkeeping: 
Annual  Respondents:  650. 
Annual  Responses:  860,000  HM 
Containers  &  4400  Explosive  Containers. 
Annual  Burden  Hours:  14.409. 


Frequency  of  collection:  On 
occasion. 

Title:  Hazardous  Materials  Public 
Sector  Training  and  Planning  Grants. 
OMB  Control  Number:  2137-0586. 
Summary:  Part  110  of  49  CFR  sets 
forth  the  procediues  for  reimbursable 
grants  for  public  sector  plaiming  and 
training  in  support  of  the  emergency 
plaiming  and  training  efforts  of  States. 
Indian  tribes  and  local  communities  to 
deal  with  hazardous  materials 
emergencies,  particularly  those 
involving  transportation.  Sections  in 
this  part  address  information  collection 
and  recordkeeping  with  regard  to 
applying  for  grants,  monitoring 
expenditures,  reporting  and  requesting 
modifications. 

Affected  Public:  State  and  local 
governments,  Indian  tribes. 
Annual  Reporting  and  Recordkeeping: 

Annual  Respondents:  66. 

Annual  Responses:  1 . 

Annual  Burden  Hours:  4,082. 

Frequency  of  collection:  On 
occasion. 

Title:  Response  Plans  for  Shipments 
of  Oil. 
OMB  Control  Number:  2137-0591. 
Summary:  In  recent  years  several 
major  oil  discharges  damaged  the 
marine  environment  of  the  United 
States.  Under  authority  of  the  Federal 
Water  Pollution  Control  Act.  as 
amended  by  the  Oil  Pollution  Act  of 
1990,  RSPA  icsued  regulations  in  49 
CFR  Part  130  that  require  preparation  of 
written  spill  response  plans. 

Affected  Public:  Carriers  that 
transport  oil  in  bulk,  by  motor  vehicle 
or  rail. 
Annual  Reporting  and  Recordkeeping: 
Annual  Respondents:  8,000. 
Annual  Responses:  8,000. 
Aimual  Burden  Hours:  10,560. 
Frequency  of  collection:  On 
occasion. 

Title:  Cargo  Tank  Motor  Vehicles  in 
Liquefied  Compressed  Gas  Service. 

OMB  Control  Number:  2137-0595. 

Summary:  These  information 
collection  and  recordkeeping 
requirements  pertain  to  the 
manufacture,  certification,  inspection, 
repair,  maintenance,  and  operation  of 
DOT  specification  MC  330,  MC  331.  and 
certain  nonspecification  cargo  tank 
motor  vehicles  used  to  transport 
liquefied  compressed  gases.  These 
information  collection  and 
recordkeeping  requirements  are  to 
ensure  that  certain  cargo  tank  motor 
vehicles  used  to  transport  liquefied 
compressed  gases  are  operated  safely 
and  to  minimize  the  potential  for 
catastrophic  releases  during  unloading 
and  loading  operations.  They  include: 


(1)  Requirements  for  operators  of  cargo 
tank  motor  vehicles  in  liquefied 
compressed  gas  service  to  develop 
operating  procedures  applicable  to 
unloading  operations  and  carry  them  on 
each  vehicle;  (2)  inspection, 
maintenance,  marking  and  testing 
requirements  for  the  cargo  tank 
discharge  system,  including  delivery 
hose  assemblies;  and  (3)  requirements 
for  emergency  discharge  control 
equipment  on  certain  cargo  tank  motor 
vehicles  transporting  liquefied 
compressed  gases  that  must  be  installed 
and  certified  by  a  Registered  Inspector. 
(See  sections  180.416(b)(d)(f); 
180.405;180.407(h);  177.840(1): 
173.315(n)). 

Affected  Public:  Carriers  in  liquefied 
compressed  gas  service,  manufacturers 
and  repairers. 
Annual  Reporting  and  Recordkeeping: 

Annual  Respondents:  6,958. 

Annual  Responses:  920,530. 

Annual  Burden  Hours:  200,615. 

Frequency  of  collection:  On 
occasion. 

Issued  in  Washington,  DC,  on  )une  1,  2001. 
Edward  T.  Mazzullo, 

Director.  Office  of  Hazardous  Materials 
Standards. 

(FR  Doc.  01-14316  Filed  6-6-01;  8:45  am) 

MLLING  CODE  491ft-«0-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34043] 

Dakota  Short  Line  Inc. — Lease 
Exemptlor>— State  of  South  Dakota 

Dakota  Short  Line  Inc.  (DAKS),  a 
Class  III  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
sublease  from  the  Napa  to  Platte 
Regional  Railroad  Authority  (NPRRA) 
and  operate  approximately  13.5  miles  of 
rail  line  commencing  at  the  intersection 
of  the  North  Sioux  City  to  Mitchell  line 
located  in  the  WVi  of  the  SW'/i  of 
Section  22.  Township  94  North.  Range 
68  West  of  the  5th  P.M..  also  known  as 
milepost  0.0.  and  additionally  known  as 
Raifroad  Engineer's  Siu%^ey  Station 
Number  0.0.  and  extending  in  a  westerly 
direction,  through  the  Counties  of 
Yankton  and  Bon  Homme,  SD,  and 
terminating  at  the  westerly  line  of 
Section  16,  Township  94  North.  Range 
58  west  of  the  5th  P.M.,  also  known  as 
milepost  13.4±.  and  additionally  known 
as  Railroad  Engineer's  Survey  Station 
Nvunber  711+40.'  DAKS  certifies  that  its 


<  The  line  is  owned  by  the  State  of  South  Dakota, 
and  currently  leased  by  NPRRA.  See  Dakota 

CootiniMd 
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projected  revenues  as  a  result  of  the 
transaction  will  not  result  in  its 
becoming  a  Class  II  and  Class  I  rail 
carrier. 

DAKS  states  in  its  notice  that  Dakota 
Southern  Railway  Company  was  the  last 
operator  of  the  rail  line  and  that  there 
have  been  no  rail  movements  over  the 
rail  line  in  the  year  2001 . 

The  transaction  was  due  to  be 
consummated  on  or  after  May  21,  2001. == 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34043,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Leon  E. 
Steege,  205  East  3rd  St.,  P.O.  Box  46, 
Dehnont,  SD  57330-0046. 

Boeud  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  May  31,2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  01-14272  Filed  6-6-01;  8:45  ami 

BMXMG  CODE  491  $-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

May  30,  2001. 

The  Department  of  the  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Southern  Railway  Company  Modified  Rail 
Certificate,  Finance  Docket  No.  30734  [ICC  served 
Oct.  31.  1985). 

^  DAKS  reported  that  the  transaction  was 
consummated  May  1,  2001.  DAKS'  representative 
has  been  notified  by  Board  staff  that  the  earliest  the 
transaction  could  be  consummated  was  May  21. 
2001.  the  effective  date  of  the  exemption  (7  days 
after  the  exemption  was  filed). 


Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  June  9.  2001  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1354. 

Form  Number:  IRS  Form  8833. 

Type  o/fleview.- Extension. 

Title:  Treaty-Based  Return  Position 
Disclosure  Under  Section  6114  or 
7701(b). 

Description:  Form  8833  is  used  by 
taxpayers  that  are  required  by  section 
6114  to  disclose  a  treaty-based  return 
position  to  disclose  a' treaty-based  retiun 
position  to  disclose  that  position.  The 
form  may  also  be  used  to  make  the 
treaty-based  position  disclosure 
required  by  regulations  section 
301. 7701  (b)-7(b)  for  "dual  resident" 
taxpayers. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 

Recordkeeping — 3  hr.,  6  min. 

Learning  about  the  law  or  the  form — 

1  hr.,  35  min. 

Preparing  and  sending  the  form  to  the 

IRS— 1  hr.,  42  min. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  38,460  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-14304  Filed  5-6-01;  8:45  am) 
BILUNQ  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

May  31,  2001. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  9,  2001. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0786. 

Regulation  Project  Number:  INTL-50- 
86  Final  (TD  8110). 

Type  of  Review:  Extension. 

Title:  Sanctions  on  Issuers  and 
Holders  of  Registration-Required 
Obligations  Not  in  Registered  Form. 

Description:  The  Internal  Revenue 
Service  needs  the  information  in  order 
to  ensure  that  purchasers  of  bearer 
obligations  are  not  U.S.  persons  (other 
than  those  permitted  to  hold  obligations 
under  section  165(j)  and  to  ensure  that 
U.S.  persons  holding  bearer  obligations 
properly  report  income  and  gain  on 
such  obligations.  The  people  reporting 
will  be  institutions  holding  bearer 
obligations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
39,742  hours. 

OMB  Number:  1545-0823. 

Regulation  Project  Number:  FI-221- 
83  NPRM  and  FI-1 00-83  Temporary. 

Type  of  Review:  Extension. 

Title:  Indian  Tribal  Governments 
Treated  as  States  for  Certain  Purposes. 

Description:  The  regulations  provide 
that  if  the  governing  body  of  a  tribe,  or 
its  subdivision,  is  not  designated  as  an 
Indian  tribal  government  or  subdivision 
thereof  for  piupose  of  section 
7701(a)(40)  and  7871,  it  may  apply  for 
a  ruling  from  the  IRS. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting  Burden:  25 
hoius. 

OMB  Number:  1545-1081. 

Form  Number:  IRS  Form  8809. 

Type  of  Review:  Extension. 

Title:  Request  for  Extension  of  Time 
To  File  Information  Returns. 

Description:  Form  8809  is  used  to 
request  an  extension  of  time  to  file 
certain  information  returns.  It  is  used  by 
IRS  to  process  requests  expeditiously 
and  to  track  from  year  to  year  those  who 
repeatedly  ask  for  an  extension. 


Respondents:  Business  or  other  for- 
profit,  Individuals  or  households,  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 2  hrs.,  3  min. 

Learning  about  the  law  or  the  form — 

9  min. 

Preparing  and  sending  the  form  to  the 

IRS— 26  min. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  132,500  hours. 
OMB  Number:  1545-1132. 
Regulation  Project  Number:  INTL- 
536-89  Final. 

Type  of  Review:  Extension. 
Title:  Registration  Requirements  with 
Respect  to  Certain  Debt  Obligations; 
Application  of  Repeal  of  30  Percent 
Withholding  by  the  Tax  Reform  Act  of 
1984. 

Description:  The  Internal  Revenue 
Service  needs  the  information  in  order 
to  ensure  that  purchasers  of  bearer 
obligations  are  not  U.S.  persons  (other 
than  those  permitted  to  hold  obligations 
under  section  165(j)  and  to  ensure  that 
U.S.  persons  holding  bearer  obligations 
properly  report  income  and  gain  on 
such  obligations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  10  minutes. 
Frequency  of  Response:  On  occasion, 
Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  852  hours. 
OMB  Number:  1545-1728. 
Regulation  Project  Number:  REG- 
114082-00  NPRM  and  REG-1 09707-97 
Temp  and  Final. 

Type  of  Review:  Extension. 
Title:  HIPAA  Nondiscrimination 
(REG-1 14082-00);  and  Interim  Final 
Rules  for  Nondiscrimination  in  Health 
Coverage  in  the  Group  Market  (REG- 
109707-97). 

Description:  This  regulation  requires 
group  health  plans,  and  the  employers 
and  employee  organizations  that 
sponsor  them,  to  provide  a  notice  to 
individuals  previously  discriminated 
against  based  on  a  health  factor, 
informing  the  individuals  of  their  right 
to  enroll  in  the  plan  without  regard  to 
their  health.  The  notice  is  necessary  so 
that  these  individuals  will  now  that 
they  have  the  right  to  enroll  in  the  plan. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 
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Estimated  Number  of  Respondents: 
120,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Other  (one 
timeby  July  2001). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,950  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service, Room  5244, 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc  01-14305  Filed  6-6-01;  8:45  am] 
BILLING  CODE  4S30-01-I> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1040NR-EZ 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1040NR-EZ,  U.S.  Income  Tax  Return  for 
Certain  Noruresident  Aliens  With  No 
Dependents. 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Return  for 
Certain  Noru-esident  Aliens  With  No 
Dependents.  - 


OMB  Number:  1545-1468. 

Form  Number:  1040NR-EZ. 

Abstract:  This  form  is  used  by  certain 
nonresident  aliens  with  simple  tax 
situations  and  with  no  dependents  to 
report  their  income  subject  to  tax  and 
compute  the  correct  tax  liability.  The 
information  on  the  return  is  used  to 
determine  whether  income,  deductions, 
credits,  payments,  etc..  are  correctly 
figured. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100.000. 

Estimated  Time  Per  Respondent:  4 
hours.  31  minutes. 

Estimated  Total  Annual  Burden 
Hours:  452,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  30,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-14390  Filed  6-6-01:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  720 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu'den,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
720,  Quarterly  Federal  Excise  Tax 

Return.  .  i 

A 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Quarterly  Federal  Excise  Tax 
Return. 

OMB  Number:  1545-0023. 

Form  Number:  720. 

Abstract:  Form  720  is  used  to  report 
(1)  excise  taxes  due  from  retailers  and 
manufacturers  on  the  sale  or 
manufacture  of  various  articles,  (2)  the 
tax  on  facilities  and  services,  (3) 
environmental  taxes,  (4)  luxury  tax,  and 
(5)  floor  stocks  taxes.  The  information 
supplied  on  Form  720  is  used  by  the  IRS 
to  determine  the  correct  tax  liability. 
Additionally,  the  data  is  reported  by  the 
IRS  to  Treasury  so  that  funds  may  be 
transferred  from  the  general  revenue 
fund  to  the  appropriate  trust  funds. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  not- 
for-profit  institutions,  farms,  and 
Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
50,000. 


Estimated  Time  Per  Respondent:  69 
hours,  35  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,479,551. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  30,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  01-14391  Filed  6-6-01;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  W-8BEN,  W-8ECI, 
W-8EXP,  and  W-8iMY 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
W-8BEN,  Certificate  of  Foreign  Status  of 
Beneficial  Owner  for  United  States  Tax 
Withholding,  Form  W-8ECI,  Certificate 
of  Foreign  Person's  Claim  for  Exemption 
From  Withholding  on  Income 
Effectively  Connected  With  the  Conduct 
of  a  Trade  or  Business  in  the  United 
States,  Form  W-8EXP,  Certificate  of 
Foreign  Government  or  Other  Foreign 
Organization  for  United  States  Tax 
Withholding,  and  Form  W-SIMY. 
Certificate  of  Foreign  Intermediary. 
Foreign  Flow-Through  Entity,  or  Certain 
U.S.  Branches  for  United  States  Tax 
Withholding. 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Form  W-8BEN,  Certificate  of 
Foreign  Status  of  Beneficial  Owner  for 
United  States  Tax  Withholding,  Form 
W-8ECI,  Certificate  of  Foreign  Person's 
Claim  for  Exemption  From  Withholding 
on  Income  Effectively  Coimected  With 
the  Conduct  of  a  Trade  or  Business  in 
the  United  States,  Form  W-8EXP, 
Certificate  of  Foreign  Government  or 
Other  Foreign  Organization  for  United 
States  Tax  Withholding,  and  Form  W- 
8IMY,  Certificate  of  Foreign 
Intermediary,  Foreign  Flow-Through 
Entity,  or  Certain  U.S.  Branches  for 
United  States  Tax  Withholding. 

OMB  Number:  1545-1621. 

Fonn  Numbers:  W-8BEN,  W-8ECI, 
W-8EXP,  and  W-8IMY. 

Abstract:  Form  W-8BEN  is  used  for 
certain  types  of  income  to  establish  that 
the  person  is  a  foreign  person,  is  the 
beneficial  owner  of  the  income  for 
which  Form  W-8BEN  is  being  provided 
and,  if  applicable,  to  claim  a  reduced 
rate  of,  or  exemption  from,  withholding 
as  a  resident  of  a  foreign  country  with 
which  the  United  States  has  an  income 
tax  treaty.  Form  W-8ECI  is  used  to 
establish  that  the  person  is  a  foreign 
person,  is  the  beneficial  owner  of  the 
income  for  which  Form  W-8ECI  is  being 
provided,  and  to  claim  that  the  income 


is  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States.  Form  W-8EXP  is 
used  by  a  foreign  government, 
international  organization,  foreign 
central  bank  of  issue,  foreign  tax-exempt 
organization,  or  foreign  private 
foundation.  The  form  is  used  by  such 
persons  to  establish  foreign  status,  to 
claim  that  the  person  is  the  beneficial 
owner  of  the  income  for  which  Form 
W-8EXP  is  given  and,  if  applicable,  to 
claim  a  reduced  rate  of,  or  exemption 
from,  withholding.  Form  W-8IMY  is 
provided  to  a  withholding  agent  or 
payer  by  a  foreign  intermediary,  foreign 
partnership,  and  certain  U.S.  branches 
to  make  representations  regarding  the 
status  of  beneficial  owners  or  to 
transmit  appropriate  documentation  to 
the  withholding  agent. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  and 
not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
Form  W-8BEN— 3,000.000;  Form  W- 
8ECI— 180,000;  Form  W-8EXP— 240; 
Form  W-8IMY— 400. 

Estimated  Time  Per  Respondent: 
Form  W-8BEN— 13  hr.,  47  min.;  Form 
W-8ECI— 10  hr.,  33  min.;  Form  W- 
8EXP— 18  hr.  28  min.;  Form  W-8IMY— 
16  hr.,  46  min. 

Estimated  Total  Annual  Burden 
Hours:  Form  W-8BEN — 41,370,000; 
Form  W-8ECI— 1.899,000;  Form  W- 
8EXP— 4,431;  Form  W-8IMY— 6,704. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
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information;  (c)  ways  to  enhance  the 
quality,  utifity,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  29,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-14392  Filed  6-6-01:  8:45  am] 

BtLUNG  CODE  4830-01-41 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  709 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
709,  United  States  Gift  (and  Generation- 
Skipping  Transfer)  Tax  Return. 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001.  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242. 1111  Constitution 
Avenue  NW.,  Washington,  1X1  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Gift  (and 
Generation-Skipping  Transfer)  Tax 
Return. 

OMB  Number:  1545-0020. 

Form  Number:  709. 

Abstract:  Form  709  is  used  by 
individuals  to  report  transfers  subject  to 
the  gift  and  generation-skipping  transfer 
taxes  and  to  compute  these  taxes.  The 


IRS  uses  the  information  to  collect  and 
enforce  these  taxes,  to  verify  that  the 
taxes  are  properly  computed,  and  to 
compute  the  tax  base  for  the  estate  tax. 
Current  Actions:  On  Form  709,  in  the 
"Sign  Here"  area  at  the  bottom  of  the 
page,  a  new  checkbox  is  added  for  paid 
preparer  authorization. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
130,000. 

Estimated  Time  Per  Respondent:  4 
hours.  43  minutes. 

Estimated  Total  Annual  Burden 
Hours:  613,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  29,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  01-14393  Filed  6-6-^)1;  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[PS-19-92] 

Proposed  Collection;  Comment 
Request  for  Regulation  Pro)ect 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-19-92  (TD 
8520),  Carryover  Allocations  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit  (§§  1.42-6. 1.42-8,  and 
1.42-10). 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATKNH  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Lamice  Mack.  (202)  622- 
3179,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Carryover  Allocations  and  Other 
Rides  Relating  to  the  Low-Income 
Housing  Credit. 

OMB  Number:  1545-1102. 

Regulation  Project  Number:  PS-19- 
92. 

Abstract:  Section  42  of  the  Internal 
Revenue  Code  provides  for  a  low- 
income  housing  tax  credit.  The 
regulations  provide  guidance  with 
respect  to  eligibility  for  a  carryover 
allocation,  procedures  for  electing  an 
appropriate  percentage  month,  the 
general  public  use  requirement,  the 
utility  allowance  to  be  used  in 
determining  gross  rent,  and  the 
inclusion  of  the  cost  of  certain  services 
in  gross  rent.  This  information  will 
assist  State  and  local  housing  credit 
agencies  and  taxpayers  that  apply  for  or 
claim  the  low-income  housing  tax  credit 
in  complying  with  the  requirements  of 
Code  section  42. 


Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals,  business 
or  other  for-profit  organizations,  not-for- 
profit  institutions,  and  state,  local  or 
tribal  governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,230. 

Estimated  Time  Per  Respondent/ 
Recordkeeper:  1  hr.,  48  min. 

Estimated  Total  Annual  Reporting/ 
Recordkeeping  Burden  Hours:  4,008. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
uidess  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  25.  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  01-14394  Filed  6-^-01;  8:45  am] 

BILLING  CODE  483<M>1-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[EE-113-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasxuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
final  and  temporary  regulations,  EE- 
113-90  (TD  8324).  Employee  Business 
Expenses-Reporting  and  Withholding  on 
Employee  Business  Expense 
Reimbursements  and  Allowances 
(§1.62-2). 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Lamice  Mack.  (202)  622- 
3179.  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employee  Business  Expenses- 
Reporting  and  Withholding  on 
Employee  Business  Expense 
Reimbursements  and  Allowances. 

OMB  Number:  1545-1148. 

Regulation  Project  Number:  EE-113- 
90. 

Abstract:  These  temporary  and  final 
regulations  provide  rules  concerning  the 
taxation  of.  and  reporting  and 
withholding  on.  payments  with  respect 
to  employee  business  expenses  under  a 
reimbursement  or  other  expense 
allowance  arrangement.  The  regulations 
affect  employees  who  receive  payments 
and  payors  who  make  payments  under 
such  arrangements. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
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organizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Recordkeepers: 
1,419,456. 

Estimated  Time  Per  Recordkeeper:  30 
minutes.  « 

Estimated  Total  Annual 
Recordkeeping  Hours:  709,728. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
.  respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  25.  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer 

[PR  Doc.  01-14395  Filed  6-6-01;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8453-OL 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
.  comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 


to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8453-OL,  U.S.  Individual  tacome  Tax 
Declaration  for  an  IRS  e-file  On-Line 
Return. 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Individual  Income  Tax 
Declaration  for  an  IRS  e-file  On-Line 
Return. 

OMB  Number:  1545-1397. 

Form  Number:  Form  8453-OL. 

Abstract:  Form  8453-OL  is  used  in 
conjunction  with  the  On-Line  Electronic 
Filing  Program.  The  data  on  the  form  is 
used  to  verify  the  electronic  portion  of 
the  tax  return,  allow  for  direct  deposit 
of  any  refund,  provide  consent  for  the 
IRS  to  disclose  the  status  of  the  return 
to  the  on-line  service  provider  and/or 
transmitter,  and  obtain  the  required 
signatures.  Form  8453-OL,  together 
with  the  electronic  transmission, 
comprises  the  taxpayer's  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  12.500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 


in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  31.  2001 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-14396  Filed  6-6-01:  8:45  am) 
BILLING  CODE  4nO-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6627 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  die  IRS  is 
soliciting  comments  concerning  Form- 
6627,  Environmental  Taxes. 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Waslyngton,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
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copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
Title:  Environmental  Taxes. 
Oh4B  Number:  1545-0245. 
Form  Number:  Form  6627. 
Abstract:  Internal  Revenue  Code 
sections  4681  and  4682  impose  a  tax  on 
ozone-depleting  chemicals  (ODCs)  and 
on  imported  products  containing  ODCs. 
Form  6627  is  used  to  compute  the 
environmental  tax  on  ODCs  and  on 
imported  products  that  use  ODCs  as 
materials  in  the  manufacture  or 
production  of  the  product.  It  is  also 
used  to  compute  the  floor  stocks  tax  on 
ODCs. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
proht  organizations  and  individuals. 
Estimated  Number  of  Respondents: 
2.894. 

Estimated  Time  Per  Respondent:  1 
Hour,  47  minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,172. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  31,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  01-14397  Filed  6-6-01;  8:45  ami 
BNJJNG  COOe  4a30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8863 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8863,  Education  Credits  (Hope  and 
Lifetime  Learning  Credits). 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Education  Credits  (Hope  and 
Lifetime  Learning  Credits). 

OMB  Number:  1545-1618. 

Fonn  Number:  8863. 

Abstract:  Section  25A  of  the  Internal 
Revenue  Code  allows  for  two  education 
credits,  the  Hope  credit  and  the  lifetime 
learning  credit.  Form  8863  will  be  used 
to  compute  the  amount  of  the  allowable 
credits.  The  IRS  will  use  the 
information  on  the  form  to  verify  that 
respondents  correctly  computed  their 
education  credits. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
12,000,000. 

Estimated  Time  Per  Respondent:  1  hr., 
6  min. 

Estimated  Total  Annual  Burden 
Hours:  13,210,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  1,  2001. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

IFR  Doc.  01-14398  Filed  6-6-01;  8:45  am) 

BIUMQ  COM  4«30-01-4» 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1098 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


biuxlen,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
1098,  Mortgage  Interest  Statement. 
DATES:  Written  comments  should  be    ' 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Mortgage  Interest  Statement. 
OMB  Number:  1 545-0901 . 
Form  Number:  1098. 
Abstract:  Section  6050H  of  the 
Internal  Revenue  Code  requires 
mortgagors  to  report  mortgage  interest, 
including  points,  of  $600  or  more  paid 
to  them  during  the  year  by  an 
individual.  The  form  will  be  used  by  the 
IRS  to  verify  that  taxpayers  have 
deducted  the  proper  amount  of 
mortgage  interest  expense  or  have 
included  the  proper  amount  of  mortgage 
interest  refunds  in  income  on  their  tax 
returns. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
66,989,155. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,038,699. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
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Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capita! 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  31.  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  01-14399  Filed  6-6-01;  8:45  am] 
BttJJNQ  COW  4no-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-208985-89] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the         ~ 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-208985-89,  Taxable  Year  of 
Certain  Foreign  Corporations  Beginning 
After  July  10,  1989  (§§  1.563-3,  1.898- 
3  and  1.898^). 

DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW.. 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Taxable  Year  of  Certain  Foreign 
Corporations  Begiiming  After  July  10. 
1989. 
OMB  Number:  1545-1355. 
Regulation  Project  Number:  REG- 
208985-89  (formerly  INTL-848-89). 
Abstract:  This  regulation  provides 
guidance  concerning  Internal  Revenue 
Code  section  898,  which  seeks  to 
eliminate  the  deferral  of  income  and, 
therefore,  the  understatement  in 
income,  by  United  States  shareholders 
of  certain  controlled  foreign 
corporations  and  foreign  personal 
holding  companies.  The  elimination  of 
deferral  is  accomplished  by  requiring  a 
specified  foreign  corporation  to  conform 
its  taxable  year  to  the  majority  U.S. 
shareholder  year.  The  information 
collected  will  be  used  by  the  IRS  to 
assess  the  reported  tax  and  determine 
whether  taxpayers  have  complied  with 
Code  section  898. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  700. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
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infonnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Approved:  May  31,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-14400  Filed  6-6-01;  8:45  am) 

BILUNG  COOE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

PNTL-941-66;  INTL-656-87;  irfa-704-«71 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-941-86;  INTL-656-87;  and  INTL- 
704-87,  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 


Companies  (§  1.1291-1, 1.1291-2. 
1.1291-3, 1.1291-6.  and  1.1291-8). 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

OMB  Number:  1545-1304. 

Regulation  Project  Number:  INTL- 
941-86;  INTL-656-87;  and  INTL-704- 
87. 

Abstract:  This  regulation  concerns  the 
taxation  of  shareholders  of  certain 
passive  foreign  investment  companies 
(PFICs)  upon  payment  of  distributions 
by  such  companies  or  upon  disposition 
of  the  stock  of  such  companies.  The 
reporting  requirements  affect  U.S. 
persons  that  are  direct  and  indirect 
shareholders  of  PFICs.  The  information 
is  required  by  the  IRS  to  identify  PFICs 
and  their  shareholders,  administer 
shareholder  elections,  verify  amounts 
reported,  and  track  transfers  of  stock  of 
certain  PFICs. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  1 
hour. 


Estimated  Total  Annual  Burden 
Hours:  2.500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  May  31,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  01-14401  Filed  6-6-01;  8:45  am) 
BILLING  COOE  4830-01-P 
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Memorandum  of  June  5,  2001 — 
Determination  Under  the  Interstate 
Commerce  Commission  Termination  Act 
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Title  3— 

The  President 


Presidential  Documents 


Memorandum  of  June  5,  2001 

Determination   Under  the  Interstate   Commerce   Commission 
Termination  Act  of  1995 


Memorandum  for  the  Secretary  of  Transportation 

Section  6  of  the  Bus  Regulatory  Reform  Act  of  1982  imposed  a  moratorium 
on  the  issuance  of  certificates  or  permits  to  motor  carriers  domiciled  in, 
or  owned  or  controlled  by,  persons  of  a  contiguous  foreign  courftry,  and 
authorized  the  President  to  modify  the  moratorium.  The  Interstate  Commerce 
Commission  Termination  Act  of  1995  (ICCTA)  maintained  these  restrictions, 
subject  to  modifications  made  prior  to  the  enactment  of  the  ICCTA,  and 
authorized  the  President  to  make  further  modifications  to  the  moratorium. 
The  relevant  provisions  of  the  ICCTA  are  codified  at  49  U.S.C.   13902. 

The  North  American  Free  Trade  Agreement  (NAFTA)  established  a  schedule 
for  liberalizing  certain  restrictions  on  investment  in  truck  and  bus  services 
Pursuant  to  49  U.S.C.  13902(c)(3),  I  have  determined  that  the  following 
modifications  to  the  moratorium  are  consistent  with  obligations  of  the  United 
States  under  -NAFTA  and  with  U.S.  transportation  policy,  and  that  the 
moratorium  shall  be  modified  accordingly.  First,  enterprises  domiciled  in 
the  United  States  that  are  owned  or  controlled  by  persons  of  Mexico  will 
be  allowed  to  obtain  operating  authority  to  provide  truck  services  for  the 
transportation  of  international  cargo  between  points  in  the  United  States. 
Second,  enterprises  domiciled  in  the  United  States  that  are  owned  or  con- 
trolled by  persons  of  Mexico  will  be  allowed  to  obtain  operating  authority 
to  provide  bus  services  between  points  in  the  United  States.  These  modifica- 
tions shall  be  effective  today. 

Pursuant  to  49  U.S.C.  13902(c)(5),  I  have  determined  that  expeditious  action 
is  required  to  implement  these  modifications  to  the  moratorium.  Effective 
today,  the  Department  of  Transportation  will  accept  and  expeditiously  proc- 
ess applications,  submitted  by  enterprises  domiciled  in  the  United  States 
that  are  owned  or  controlled  by  persons  of  Mexico,  to  obtain  operating 
authority  to  provide  truck  services  for  the  transportation  of  international 
cargo  between  points  in  the  United  States  or  to  provide  bus  services  between 
points  in  the  United  States. 

Motor  carriers  domiciled  in  the  United  States  that  are  owned  or  controlled 
by  persons  of  Mexico  will  be  subject  to  the  same  Federal  and  State  regulations 
and  procedures  that  apply  to  all  other  U.S.  carriers.  These  include  safety 
regulations,  such  as  drug  and  alcohol  testing;  insurance  requirements;  taxes 
and  fees;  and  all  other  applicable  laws  and  regulations,  including  those 
administered  by  the  U.S.  Customs  Service,  the  Immigration  and  Naturaliza- 
tion Service,  and  the  Department  of  Labor. 
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This  memorandum  shall  be  published  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE. 
Washington,  June  5,  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance.  ^ 

RULES  GOING  INTO 
EFFECT  JUNE  7,  2001 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Water  and  Waste  Disposal 
Programs  Guaranteed 
Loans;  published  5-8-01 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Coo|)erative 
Service 

Program  regulations: 
Water  and  Waste  Disposal 
Programs  Guaranteed 
Loans;  published  5-8-01 
AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 
Program  regulations: 
Water  and  Waste  Disposal 
Programs  Guaranteed 
Loans;  published  5-8-01 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Program  regulations: 
Water  and  Waste  Disposal 
Programs  Guaranteed 
Loans;  published  5-8-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments 
New  Mexico;  published  4- 
24-01 
Digital  television  stations;  table 
of  assignments: 
Oregon;  published  4-24-01 
Texas:  published  4-24-01 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practice  and  procedure: 
MSPB  Appeal  Fonn 
replaced,  etc.;  published 
6-7-01 

TRANSPORTATION 
DEPARTMENT       • 
Federal  Aviation 
Administration 

Airworthiness  directives: 
General  Electric  Aircraft 
Engines;  published  5-23- 
01 
Raytheon;  published  4-20-01 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
National  banks  and  District  of 
Columbia  banks;  fees 


assessment;  published  5-8- 
01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fresh  russet  potato  diversion 
program;  2000  crop; 
comments  due  by  6-12-01; 
published  5-16-01 
Kiwifruit  grown  in — 
Califomia;  comments  due  by 
6-14-01;  published  5-15- 
01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  consen/ation; 
shrimp  trawling 
requirements — 
Atlantic  Ocean  and  Gulf 
of  Mexico;  turtle 
excluder  devices; 
comments  due  by  6-13- 
01;  published  5-14-01 
Fishery  conservation  and 
management: 

Northeastem  United  States 
fisheries- 
Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-11- 
01;  published  5-25-01 
Ocean  and  coastal  resource 
management: 
Marine  sanctuaries — 
Flower  Garden  Banks 
National  Marine 
Sanctuary,  TX; 
anchoring  prohibitions; 
comments  due  by  6-14- 
01;  published  5-15-01 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Fee  revisions  (2002  FY); 
comments  due  by  6-12- 
01;  published  5-9-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modernization  Act: 

Derivatives  clearing 
organizations;  regulatory 
framework;  comments  due 
by  6-13-01;  published  5- 
14-01 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Household  products 
containir>g  low-viscosity 


hydrocartxjns; 
comments  due  by  6-11- 
01:  published  5-4-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operatng  permits 
programs- 
Tennessee;  comments 
due  by  6-11-01; 
published  5-11-01 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Tier  2/gasoline  sulfur 
regulations;  comments 
due  by  6-12-01;  published 
4-13-01 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Spokane,  WA; 
nonattainment  area; 
comments  due  by  6-15- 
01;  putHished  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton.  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Yotk,  comments  due 
by  6-11-01;  published  5- 
10-01 
Air  programs;  State  authority 
delegations: 

New  Hampshire;  comments 
due  by  6-15-01;  published 
5-16-01 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

AlatMima;  comments  due  by 
6-15-01;  published  5-16- 
01 

Arizona;  comments  due  by 
6-11-01;  published  5-11- 
01 

Pennsylvania;  comments 
due  by  6-15-01;  published 
5-16-01 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
6-11-01;  published  5-11- 
01 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Zoxamide  etc.;  comments 

due  by  6-11-01;  published 

4-11-01 


Public  infonmation  and 
confidential  business 
information;  comments  due 
by  6-13-01;  published  5-14- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Emergency  Alert  System; 
comments  due  by  6-11-01; 
published  3-28-01 
Radio  stations;  table  of 
assignments: 
Idaho  and  Montana; 
comments  due  by  6-11- 
01;  published  5-16-01 
New  Yort<;  comments  due 
by  6-11-01;  published  5-4- 
01 
_    Washington;  comments  due 
by  6-11-01;  published  5-4- 
01 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

National  Flood  Insurance 
Program: 

Private  sector  property 
insurers;  assistance; 
comments  due  by  6-11- 
01;  published  5-10-01 
FEDERAL  HOUSING 
FINANCE  BOARD 
Affordable  Housing  Program; 
amendments;  comments  due 
by'6-11-01;  published  5-10- 
01 

Federal  home  loan  bank 
system: 

Annual  bank  board  of 
directors  meetings; 
minimum  number: 
maintenance  of  effort; 
comments  due  by  6-13- 
01;  published  5-14-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Bottled  water  t>everages 
water  quality  standard 
regulations — 
Residual  disinfectant  and 
disinfectant  byproducts: 
estat>lishment  of 
allowat>le  levels; 
comments  due  by  6-11- 
01;  published  3-28-01 
Residual  disinfectant  and 
disinfectant  byproducts; 
estat>lishment  of 
allowable  levels; 
comments  due  by  6-11- 
01;  published  3-28-01 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Practice  and  procedure: 
Federal  National  Mortgage 
Association  (Fannie  Mae) 
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and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac) — 
Corporate  governance; 
comments  due  by  6-11- 
01;  published  4-10-01 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Land  held  in  trust  for  benefit 
of  Indian  Tribes  and 
Individual  Indians;  title 
acquisition 
Effective  date  delay; 
comments  due  by  6-15- 
01;  published  4-16-01 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Wentachee  Mountains 
Checker-Mallow; 
comments  due  by  6-14- 
01;  published  5-15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Form  1-N,  registration  of 
national  securities 
exchanges  and  limited 
purpose  national  securities 
associations;  comments 
due  by  6-14-01;  published 
5-15-01 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Au  Pair  Program;  comments 
due  by  6-15-01;  published 
5-16-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbndge  operations: 
North  Carolina;  comments 

due  by  6-12-01;  published 

4-13-01 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  carrier  certification  and 

operations: 

Antidrug  and  alcohol  misuse 
prevention  programs  for 
personnel  engaged  in 
specified  aviation 
activities;  amendments 
conforming  to  DOT  rule; 
comments  due  by  6-14- 
01;  published  4-30-01 

National  parks  air  tour 
management;  comments 


due  by  6-11-01;  published 

4-27-01 
AirworttMness  directives: 
Airbus;  comments  due  by  6- 

11-01;  published  5-10-01 
Boeing;  comments  due  by 

6-11-01;  published  4-25- 

01 
Cessna;  comments  due  by 

6-15-01;  published  4-30- 

01 
Empresa  Brasileira  de 

Aerooautica,  S.A. 

(EMBRAER);  comments 

due  by  6-11-01;  published 

5-11-01 
Learjet;  comments  due  by 

6-15-01;  published  4-16- 

01 
Lockheed;  comments  due 

by  6-11-01;  published  4- 

25-01 
McDonnell  Douglas; 

comments  due  by  6-11- 

01;  published  4-10-01 
MD  Helrcopters  Inc.;  . 

comments  due  by  6-15- 

01;  published  4-16-01 
Sikorsky;  comments  due  by 

6-11-01;  published  4-12- 

01 
Workplace  drug  and  ak:ohol 

testing  programs; 
•  amendments  conforming  to 
DOT  mle;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Controlled  substances  and 
akx>hol  use  and  testing; 
amendments  conforming 
to  DOT  mle;  comments 
due  by  6-14-01;  published 
4-30-01 
Workplace  drug  and  akx>hol 
testing  programs; 
amendments  conforming  to 
DOT  aile;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Ak:ohol  and  drug  use  control: 
Transportation  workplace 
testing  procedures; 
conforming  amendments; 
comments  due  by  6-14- 
01;  published  4-30-01 
Woricplace  drug  and  akx>hol 
testing  programs; 
amendments  conforming  to 


DOT  mle;  comnwnts  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Transit 

Administration 

Ak»hol  misuse  and  prohibited 
dmg  use  preventk>n  in 
transit  operations; 
amendments  conforming  to 
DOT  mle;  comments  due  by 
6-14-01;  published  4-30-01 

Workplace  drug  arKJ  akx>hol 
testing  programs; 
amendments  conforming  to 
DOT  mle;  comments  due  by 
6-14-01;  published  4-30-01 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Dmg  and  akx)hol  testing  for 
pipeline  facility  employees; 
amendments  conformirig 
to  DOT  mle;  comments 
due  by  6-14-01;  published 
4-30-01 
Workplace  dmg  and  alcohol 
testing  programs; 
amendments  conforming  to 
DOT  mle;  comments  due  by 
6-14-01;  published  4-30-01 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  ServKe)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  581/P.L.  107-13 

To  authorize  the  Secretary  of 
the  Interior  and  the  Secretary 
of  Agriculture  to  use  funds 


appropriated  for  wiklland  fire 
management  in  the 
Department  of  the  Interior  and 
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(June  3,  2001;  115  Stat.  24) 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1482 
RIN  0551-AA60 

Program  to  Assist  U.S.  Producers  in 
Developing  Domestic  Marlcets  for 
Value-Added  Wheat  Gluten  and  Wheat 
Starch  Products 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  7 
CFR  Chapter  XTV  to  establish  a  two-year 
program  to  assist  U.S.  producers  to  pay 
for  certain  costs  incurred  in  developing 
products  and  markets  for  value-added 
wheat  gluten  and  wheat  starch  products. 
DATES:  This  rule  is  effective  Jime  5, 
2001.  Comments  should  be  received  on 
or  before  July  9,  2001  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  to  Mark  Petry, 
Europe,  Ahica,  and  Middle  East 
Division,  Foreign  Agricultural  Service, 
1400  Independence  Avenue  SW,  STOP 
1024,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250.  Comments 
received  may  be  inspected  between 
10:00  a.m.  and  4:00  p.m.  at  room  5514- 
8, 1400  Independence  Avenue  SW, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
policy  questions,  contact  Mark  Petry,  at 
the  address  above,  or  telephone  at 
(202)720-1329,  or  e-mail  at 
Petrym@fas.usda.gov.  For  program 
operations  questions,  contact  Barry 
Klein  (202)720-4647  or  email  at 
Barry.Klein@usda.gov.  Persons  with 
disabilities  who  require  this  final  rule  in 
an  alternative  means  of  commimication 
(Braille,  large  print,  audiotape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)720-2600  (voice  and  TDD). 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12372 

This  program  is  not  subject  to  the 
provision  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  or  local  officials 
(See  notice  related  to  7  CFR  part  3015, 
subpart  V,  published  at  48  FR  29115, 
June  24, 1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  The  provisions 
of  this  rule  do  not  have  preemptive 
effect  with  respect  to  any  state  or  local 
laws,  regulations,  or  policies  which 
conflict  with  such  provisions  or  which 
otherwise  impede  Uieir  full 
implementation.  This  rule  does  not  have 
retroactive  effect.  Administrative 
proceedings  must  be  exhausted  before 
parties  may  seek  judicial  review. 

Executive  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866.  It  has  been 
determined  significant  for  the  purposes 
of  E.O.  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
ensures  that  regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  This  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Participation  in  the  programs  is 
voluntary.  The  direct  and  indirect  costs 
associated  with  participating  in  the 
program  that  are  not  reimbursable  by 
the  CCC  to  eligible  producers  are  likely 
to  be  very  small  as  a  percentage  of 
revenue  and  in  terms  of  absolute  costs. 
The  minimal  regulatory  requirements 
impact  large  and  small  businesses 
equally,  and  the  program  should 
improve  small  businesses'  cash  flow 
and  liquidity. 

Paperwork  Reduction  Act 

CCC  did  not  seek  approval  from  the 
OMB  with  respect  to  the  Paperwork 
Reduction  Act  because  it  has 
determined  that  no  more  than  three 
entities  are  eligible  to  participate  in  the 
program  established  by  this  rule. 


Background 

Temporary  Safeguard  Measure 

In  March  1998,  the  U.S.  International 
Trade  Commission  (ITC)  transmitted  to 
the  President  a  unanimous  affirmative 
determination  that  wheat  gluten  was 
being  imported  into  the  United  States  in 
such  increased  quantities  as  to  be  a 
substantial  cause  of  serious  injtuy  to  the 
domestic  wheat  gluten  industry.  The 
President  imposed  a  quota  on  wheat 
gluten  imports  fi-om  Jime  1,  1998 
through  June  1,  2001  as  a  safeguard 
relief  measure  pursuant  to  section  203 
of  the  Trade  Act  of  1974.  In  November 
2000,  the  U.S.  wheat  gluten  industry 
filed  a  request  with  the  ITC  for  a  two- 
year  extension  of  the  import  quota  to 
June  1,  2003.  On  April  2.  2001,  the  ITC 
determined  that  action  under  section 
203  continued  to  be  necessary  to 
prevent  or  remedy  serious  injury  and 
there  was  evidence  that  the  domestic 
wheat  gluten  producers  were  making  a 
positive  adjustment  to  import 
competition.  This  rule  assists  the  U.S. 
wheat  gluten  industry  in  completing  the 
process  of  adjustment  to  import 
competition  by  developing  value-added 
products. 

Authority 

Among  other  activities,  the 
Commodity  Credit  Corporation  Charter 
Act  (15  use  714c)  authorizes  the 
Commodity  Credit  Corporation  (CCC)  to 
use  its  general  powers  to  increase 
domestic  consimiption  of  agricultural 
commodities  by  aiding  in  the  expansion 
of  domestic  markets  or  by  aiding  in  the  ' 
development  of  new  and  additional 
markets,  marketing  facilities,  and  uses 
for  such  conunodities.  This  rule  will  use 
CCC  funds  for  the  purpose  of  increasing 
domestic  consumption  of  value-added 
products  made  from  wheat  gluten  and 
wheat  starch  and  developing  new  and 
additional  markets,  marketing  facilities 
and  uses  for  these  products. 

Interim  Rule 

Because  the  section  201  import  quota 
expires  June  1,  2001,  it  has  been 
determined  that  this  interim  rule  will  be 
effective  upon  filing  at  the  Federal 
Register.  This  action  is  intended  to  help 
the  U.S.  wheat  gluten  industry  to  adjust 
more  quickly  to  increased  import 
competition  that  is  expected  to  occur 
immediately  upon  the  quota's 
expiration. 
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The  rule  provides  for  a  two-year 
program  to  assist  U.S.  wheat  gluten 
producers  in  hilly  adjusting  to  import 
competition  by  transitioning  the 
industry  firom  production  of  basic  bulk 
commodities  to  production  of  value- 
added  commodities  where  the  market 
potential  is  more  viable.  U.S.  producers 
of  wheat  gluten,  who  meet  the  eligibility 
requirements  of  the  rule  and  submit  the 
required  market  development  plans, 
will  receive  an  annual  lump  siun 
payment  by  CCC  to  conduct  specific 
program  activities  aimed  at  facilitating 
the  transition  to  value-added  wheat 
gluten  products  for  sale  in  the  domestic 
market. 

The  Department  invites  comments  on 
all  aspects  of  this  rule  including: 
eligibility  criteria;  contents  and 
requirements  of  the  adjustment  plan; 
sufficiency  of  the  program  in  assisting 
adjustment  to  import  competition; 
relevance  to  the  adjustment  plans 
previously  submitted  to  the  ITC;  and 
strength  of  requirements  with  respect  to 
ensuring  proper  usage  of  program  funds. 

List  of  Subiects  in  7  CFR  Part  1482 

Agricultiual  commodities, 
production,  reporting  and  record 
keeping  requirements,  wheat. 

Interim  Rule 

Accordingly,  the  regulations  at  7  CFR 
Chapter  XTV  are  amended  by  adding  a 
new  part  1482  to  Subchapter  B  as 
follows: 

PART  1482— VALUE-ADDED  WHEAT 
GLUTEN  AND  WHEAT  STARCH 
PRODUCT  MARKET  DEVELOPMENT 
PROGRAM 

ooCt 

1482.1  Applicability. 

1482.2  Administration. 
V182.3    Definitions. 

1482.4  Eligibility. 

1482.5  Application. 

1482.6  Costs. 

1482.7  Reports. 

1482.8  Payment. 

1482.9  Debannent  and  Suspension. 

1482.10  Misrepresentation  and  scheme  or 
device. 

1482.11  Appeals. 

1482.12  Expiration. 

Authority:  15  USC  714c. 

§1482.1     Applicability. 

(a)  This  program  is  applicable  until 
June  5,  2003.  This  program  sets  forth  the 
terms  and  conditions  under  which  the 
Commodity  Credit  Corporation  (CCC) 
shall  provide  payments  to  U.S. 
producers  participating  in  the  Value- 
Added  Wheat  Gluten  and  Wheat  Starch 
Product  Market  Development  Program 
for  the  costs  of  conducting  specific 
market  development  activities  incurred 


in  the  United  States  with  respect  to  U.S.- 
production  of  wheat  gluten. 

(b)  Payments  shall  be  made  only  for 
wheat  gluten  and  wheat  starch  products 
produced  or  advanced  in  value  in  the 
United  States. 

§1482^    Administration. 

(a)  The  Value-Added  Wheat  Gluten 
and  Wheat  Starch  Product  Market 
Development  Program  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President,  CCC,  and  shall  be  carried  out 
by  the  Deputy  Administrator, 
Commodity  Operations,  Farm  Service 
Agency  (FSA). 

(b)  The  Executive  Vice-President, 
CCC,  or  the  Deputy  Administrator.  FSA, 
or  a  designee,  may  waive  or  modify 
deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  other  requirements  does 
not  adversely  affect  the  operation  of  the 
Value-Added  Wheat  Gluten  and  Wheat 
Starch  Product  Market  Development 
Program. 

f1482^    Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  pvuposes 
of  administering  the  Value-Added 
Wheat  Gluten  and  Wheat  Stai«h  Product 
Market  Development  Program. 

(a)  Adjustment  Plan  means  a  defined 
program  of  activities  aimed  at 
improving  the  economic  viability  of 
producers  of  value-added  wheat  gluten 
or  wheat  starch  products. 

(b)  Agency  means  the  Farm  Service 
Agency  (FSA). 

(c)  Agreement  means  the  Value- 
Added  Wheat  Gluten  and  Wheat  Starch 
Product  Market  Development  Program 
Application  and  Contract. 

(d)  Modified  wheat  gluten  or  modified 
wheat  starch  means  any  processed 
product  aerived  bom  vital  wheat  gluten 
or  wheat  starch  that  has  been  obtained 
through  refining  or  processing  that  adds 
value  to  the  basic  product. 

(e)  Value-Added  means  changes  in 
vital  wheat  gluten  or  wheat  starch  that 
result  in  a  further  processed  product 
having  a  higher  market  value  than  the 
vital  wheat  gluten  or  wheat  starch. 

(f)  Wheat  gluten  producer  means 
agricultural  processors,  including 
producer-owned  corporations,  that 
produce  vital  wheat  gluten. 

§1482.4    Eligibility. 

(a)  To  be  eligible  to  receive  payments, 
a  wheat  gluten  producer  must: 

(1)  Have  produced  in  the  United 
States  not  less  than  1,000,000  poimds  of 
vital  wheat  gluten  from  July  1,  1998 
through  June  30,  2000. 

(2)  Have  been  engaged  in  the  business 
of  producing  and  marketing  vital  wheat 


gluten  or  modified  wheat  gluten  from 
JiUy  1, 1998  through  June  30,  2000. 

(3)  Have  reported  specific  adjustment 
efforts  as  part  of  the  1998  adjustment 
plan  submitted  by  the  Wheat  Gluten 
Industry  Coimcil  to  the  International 
Trade  Commission  in  Investigation 
Number  TA-201-67. 

(4)  Submit  a  timely  application  and 
comply  with  the  terms  and  conditions 
of  the  program  and  instructions  issued 
by  CCC  and  FSA. 

b.  [Reserved] 

§1482.5    Application. 

(a)  To  receive  payments,  eligible 
producers  must  submit  an  application 
within  the  application  period 
announced  by  CCC.  The  application 
must  include  the  following: 

(1)  Name  of  the  applicant  and  name 
of  firm,  if  applicable; 

(2)  Address  of  the  applicant  and  firm; 

(3)  Name  of  agent  for  service  of 
process; 

(4)  Telephone  and  fax  numbers  for  the 
applicant  and  firm; 

(5)  Internal  Revenue  Service  tax 
identification  number  under  which  the 
applicant  is  conducting  business; 

(6)  Bank  account  number  for 
electronic  submission  of  funds 
(optional) 

(7)  Quantity  of  vital  wheat  gluten 
produced  frtim  July  1, 1998  through 
Jime  30,  2000; 

(8)  Submission  of  information  in 
paragraph  (b)  of  this  section. 

(9)  Information  as  to  the  applicant's 
eligibility  imder  §  1482.4 

(b)  Eligible  producers  must  submit  a 
proposal  for  a  Value-Added  Wheat 
Gluten  and  Wheat  Starch  Product 
Market  Development  Program 
Agreement.  The  proposal  must  include 
the  following  information: 

(1)  Nature  of  the  adjustment  plan 
through  production  development  and 
market  activities; 

(2)  Specific  listing  of  activities  and 
estimated  costs; 

(3)  Goals  for  completion  during  the 
two-year  program. 

§1482.6    Costs. 

(a)  Costs  of  market  development 
activities  set  forth  in  an  applicant's 
Agreement  for  which  CCC  funds  may  be 
used  to  pay  include,  but  are  not  limited 
to,  the  following: 

(1)  The  cost  of  producing  and 
distributing  advertising  material; 

(2)  The  cost  of  product  reformulation 
and  testing; 

(3)  The  cost  of  developing  and 
expanding  uses  for  existing  value-added 
products; 

(4)  The  cost  of  product 
demonstrations; 
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(5)  Participation  fees  for  retail  and 
trade  exhibitions  and  shows; 

(6)  The  cost  of  educational  training; 

(7)  The  cost  of  food  service 
promotions; 

(8)  Salaries  associated  with 
contractors  and  employees  engaged  in 
the  above  activities;  and 

(9)  Capital  costs  relating  to  expanding 
production  of  modified  wheat  gluten  or 
modified  wheat  starch  for  value-added 
products. 

(b)  Costs  that  may  not  be  paid  using 
CCC  funds  are: 

(1)  Fees  paid  for  helping  to  prepare 
the  application  for  program  benefits; 

(2)  Political  fund  raising  activities; 
and 

(3)  Costs  that  CCC  determines  are  not 
consistent  with  the  intent  of  the 
program. 

§1482.7    Reports. 

(a)  A  producer  submitting  an 
application  must  maintain  accurate 
records  and  accounts  that  will 
document  that  all  eligibility 
requirements  under  tihis  Part  and  other 
requirements  as  may  be  determined  by 
CCC  are  met.  Such  records  and  accoimts 
must  be  retained  for  three  years  after  the 
date  of  pajrment  to  the  wheat  gluten  or 
wheat  starch  producer  under  this 
program.  Such  records  shall  be  available 
at  all  reasonable  times  for  an  audit  or 
inspection  by  authorized  representatives 
of  CCC,  U.S.  Department  of  Agricultiue, 
or  the  Comptroller  General  of  the  United 
States.  Failure  to  keep,  or  make 
available,  such  records  may  result  in 
refund  to  CCC  of  all  payments  received 
plus  interest  thereon,  as  determined  by 
CCC. 

(b)  Producers  participating  in  the 
Value-Added  Wheat  Gluten  and  Wheat 

-  Starch  Product  Market  Development 
Program  must  submit  a  quarterly  report 
listing  completion  of  activities  and  costs 
incurred  imder  the  program. 

(c)  Participating  producers  must  also 
submit  a  project  performance  report  60 
days  after  the  end  of  the  first  year  of  the 
program  and  60  days  after  the  end  of  the 
second  year  of  the  program.  The  report 
should  explain  the  activities  undertaken 
to  adjust  to  import  competition  that 
were  included  in  the  Agreement.  CCC 
will  review  the  report  following  the  first 
program  year.  If  a  participating  producer 
has  not  made  significant  progress  in 
completing  the  stated  activities  in  the 
first  program  year  as  determined  by 
CCC,  CCC  may  cancel  the  producer's 
eligibility  for  the  second  program  year, 
and  CCC  may  require  the  producer  to 
refund  with  interest  all  or  some  of  the 
funds  received  from  CCC.  If  a 
participating  producer  has  not  made 
significant  progress  in  completing  the 


stated  activities  in  the  second  program 
year  as  determined  by  CCC,  CCC  may 
require  the  producer  to  refund  with 
interest  some  or  all  of  the  funds 
received  from  CCC  in  the  second  year  of 
the  program. 

§1482.8    Payment 

(a)  The  total  amount  of  CCC  funds 
available  to  eligible  producers  for  the 
first  year  of  this  program  is  $27  million 
and  the  total  amoimt  available  for  the 
second  (final)  year  of  this  program  is 
$13  million. 

(b)  The  maximum  payment  rate  to  an 
applicant  will  be  based  on  an 
applicant's  average  annual  production 
of  vital  wheat  gluten  from  July  1, 1998 
through  June  30,  2000  relative  to  the 
total  average  annual  U.S.  production  of 
vital  wheat  gluten  of  all  eligible 
applicants. 

(c)  After  receipt  and  approval  of  an 
eligible  producer's  application  and 
proposal,  CCC  will  issue  payment  for 
the  first  program  year  to  the  applicant. 
Upon  satisfactory  completion  of  the 
activities  included  in  the  producer's 
Agreement  for  the  first  program  year,  as 
determined  by  CCC  after  receipt  of  the 
report  required  in  §  1482.7  (c),  CCC  will 
issue  payment  for  the  second  program 
year  to  the  producer. 

§  1482.9    Debarment  and  suspension. 

The  Government-wide  debarment  and 
suspension  (Nonprociuement) 
regulations  and  Government 
Requirements  for  Drug-Free  Workplace 
(Grants),  7  CFR  part  3017.  Subparts  A 
through  E,  apply  to  this  Part. 

§  1482.10    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  shall  be  ineligible  to 
receive  payments  under  this  program  if 
CCC  determines  the  producer: 

(1)  Adopted  any  scheme  or  device 
which  tends  to  defeat  the  purpose  of  the 
program  in  this  Part; 

(2)  Made  any  fiaudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

(b)  Any  funds  disbursed  pursuant  to 
this  Part  to  a  producer  engaged  in  a 
misrepresentation,  scheme,  or  device,  or 
to  any  other  person  as  a  result  of  the 
producer's  actions,  shall  be  refunded 
with  interest  together  with  such  other 
sums  as  may  become  due,  plus  damages 
as  may  be  determined  by  CCC. 

(c)  Interest  charged  imder  this  part 
shall  accrue  at  the  rate  of  interest  which 
the  United  States  Treasiuy  charges  CCC 
for  funds.  Such  interest  shall  accrue 
from  the  date  CCC  made  such  funds 
available  to  the  date  of  repayment  or  the 
date  interest  increases  as  determined  in 
accordance  with  applicable  regulations. 


(d)  CCC  may  waive  the  accrual  of 
interest  and/or  damages  if  CCC 
determines  that  the  cause  of  the 
erroneous  determination  was  not  due  to 
any  action  of  the  producer. 

(e)  Any  producer  or  person  engaged  in 
an  act  prohibited  by  this  Part  and  any 
producer  or  person  receiving  payment 
imder  this  Part,  in  part  because  of  such 
act,  shall  be  jointly  and  individually 
liable  for  any  refund  due  under  this  Part 
and  for  related  charges. 

(f)  The  remedies  provided  in  this  Part 
shall  be  in  addition  to  other  civil, 
criminal,  or  administrative  remedies 
which  may  apply. 

(g)  Other  limitations  may  apply. 

§1482.11    Appeals. 

(a)  Any  producer  who  is  subject  to  an 
adverse  ddtermination  made  under  this 
Part  shall  have  a  right  to  appeal  the 
determination  by  filing  a  written  request 
with  the  Deputy  Administrator  of  the 
Farm  Service  Agency  at  the  following 
address:  Deputy  Administrator. 
Commodity  Operations,  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  STOP  0550.  1400 
Independence  Avenue.  SW.. 
Washington,  DC  20250-0550. 

(b)  Any  producer  who  believes  that  it 
has  been  adversely  affected  by  a 
determination  imder  this  Part  must  seek 
review  with  the  Deputy  Administrator 
within  thirty  days  of  such 
determination,  unless  provided  with 
notice  by  CCC  which  provides  a 
different  time  for  appealing. 

(c)  Any  producer  who  believes  that  it 
has  been  adversely  affected  by  a 
determination  by  the  Agency  must  seek 
review  with  the  Deputy  Administrator 
before  any  other  review  may  be 
requested  by  a  court  of  competent 
jurisdiction. 

§1482.12    Expiration. 

This  program  will  expire  June  5,  2003. 
The  program  shall  not  be  extended. 

Signed  at  Washington,  D.C.  on  June  4. 
2001. 
J.B.  Penn, 

President,  Commodity  Credit  Corporation. 
IFR  Doc.  01-14431  Filed  6-5-01;  10:16  am] 

BILLING  CODE  3410-10-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  115 

RIN  3245-AE74 

Surety  Bond  Guarantee  Program 

agency:  Small  Business  Administradon 

(SBA). 

ACTION:  Direct  final  rule. 
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SUMMARY:  SBA  revises  our  Surety  Bond 
Guarantee  Program  rules  to  conform 
them  to  two  recently-enacted  statutory 
changes.  First,  the  law  increases  the 
eligible  contract  amount  from  $1.25 
million  to  $2  million.  Second,  the  law 
extends  the  authorization  period  of  the 
Pilot  Preferred  Surety  Bond  (PSB) 
Program  from  September  30,  2000  to 
September  30,  2003. 

DATES:  The  rule  will  become  e^ctive 
on  August  7,  2001.  Unless  adverse 
comment  is  received  by  July  9,  2001.  If 
an  adverse  comment  is  received,  SBA 
will  publish  a  timely  withdrawal  of  the 
rule  in  the  Federal  Register. 

AOORESSES:  Send  written  comments  to 
Barbara  Brannan,  Special  Assistant, 
Office  of  Surety  Guarantees,  U.S.  Small 
Business  Administration,  409  3rd  Street, 
SW,  Washington,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Moffitt,  Associate 
Administrator,  Office  of  Surety 
Guarantees,  (202)  205-6540. 

SUPPLEMENTARY  INFORMATION:  This 
direct  final  rule  implements  provisions 
of  section  805  of  the  Small  Business 
Reauthorization  Act  of  2000  (Act), 
Public  I^w  106-554,  114  Stat.  2763A- 
653  (December  21,  2000),  relating  to 
SBA's  Surety  Bond  Guarantee  (SBG) 
Program.  The  Act  increases  the  contract 
amoimt  eligible  for  SBA-guaranteed 
bonding  from  $1.25  million  to  $2 
million.  This  rule  revises  section 
115.12(e)  "Amount  of  contract"  to  effect 
that  change  and  makes  the  necessary 
conforming  changes  to  other  relevant 
sections  of  SBA's  SBG  Program  rules. 

This  Act  also  extends  the  duration  of 
the  Pilot  Preferred  Surety  Bond  (PSB) 
Program  for  an  additional  three  years. 
The  PSB  Program  is  a  pilot  program  in 
which  SBA-selected  siueties  are 
authorized  to  issue,  service  and  monitor 
siuety  bonds  without  SBA's  prior 
approval.  This  rule  revises  section 
115.61  to  extend  the  duration  of  the 
Pilot  PSB  Program  from  September  30, 
2000  to  September  30,  2003. 

This  rule  makes  no  changes  to  the 
cxurent  regulations  other  than  those 
necessary  to  conform  to  the  statute.  SBA 
is  publishing  this  regulation  as  a  direct 
final  rule  because  SBA  believes  the  rule 
is  non-controversial  since  it  is  merely 
conforming  the  rules  to  implement 
provisions  of  the  Act  that  became 
effective  on  December  21,  2000.  SBA 
believes  that  this  rule  will  not  elicit  any 
significant  adverse  comments. 


Compliance  With  Executive  Orders 
12866, 12988  and  13132.  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  and 
the  Paperwork  Reduction  Act  (44 
U.S.C  CH.  35) 

OMB  has  determined  that  this  final 
rule  does  not  constitute  a  "significant 
regulatory  action"  for  purposes  of 
Executive  Order  12866.  "Significant 
regiilatory  action"  means  any  regulatory 
action  that  is  likely  to  result  in  a  rule 
that  may  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  or  the  rights  and  obligations 
thereof;  and  does  not  raise  any  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  In  fiscal  year  1999,  SBA 
guaranteed  2,399  final  bonds  valued  at 
$426.1  million,  with  an  average  contract 
amount  of  $177,602.  In  fiscal  year  2000, 
SBA  guaranteed  1,795  final  bonds 
valued  at  $328.9  million,  with  an 
average  contract  amount  of  $183,247. 
For  fiscal  years  1999  and  2000,  SBA 
guaranteed  an  aggregate  of  only  seven 
(7)  siuety  bond  contracts  in  the  former 
statutory  maximum  amoimt  of  $1.25 
million.  Based  upon  SBA's  experience 
with,  and  its  understanding  of,  the 
surety  industry,  SBA  projects  the 
guarantee  of  no  more  than  10  surety 
bond  contracts  in  the  new  statutory 
maximum  amount  of  $2.0  million  per 
year.  At  most,  this  projection  would 
result  in  an  aggregate  increase  in 
guaranteed  amount  of  less  than  $7.5 
million  each  year  (10  x  $750,000  =  $7.5 
million).  The  extension  of  the  PSB 
Program  will  result  in  no  discemable 
effect  on  the  economy.  Neither  of  the 
statutory  amendments  implemented  by 
this  direct  final  rule  raises  any  other 
significant  regulatory  action  concerns. 

SBA  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  rule  merely 
implements  provisions  of  the  Act 
increasing  the  maximum  surety  bond 
contract  amount  that  can  participate  in 
the  SBG  Program  and  extending  the 
authorization  period  of  the  PSB 
Program.  This  rule  does  not  impose 
costs  upon  the  businesses  that  might  be 
affected  by  it.  Therefore,  it  will  not  have 
an  annual  economic  effect  of  $100 
million  or  more,  resiilt  in  a  major 
increase  in  costs  or  prices,  or  have  a 
significant  adverse  effect  on  competition 


or  the  United  States  economy.  Few  of 
the  small  business  contracting  concerns 
participating  in  the  SBG  Program  are 
projected  to  take  advantage  of  the  new 
statutory  increase  in  the  contract 
amoimt.  This  is  a  tiny  fraction  of  the 
total  of  13-16  million  small  business 
concerns  in  the  United  States.  The  rule 
contains  no  new  information 
collections,  recordkeeping 
requirements,  or  changes  in  forms. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
final  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  Section  3  of  the 
Order. 

For  purposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
final  rule  will  have  no  federalism 
implications. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35.  SBA 
has  determined  that  this  final  rule 
contains  no  new  reporting  or 
recordkeeping  requirements. 

List  of  Subjects  in  13  CFR  Part  115 

Claims,  Reporting  and  recordkeeping 
requirements.  Small  businesses,  Siuety 
bond. 

For  the  reasons  set  forth  above,  part 
115  of  Title  13,  Code  of  Federal 
Regulations  (CFR)  is  amended  as 
follows: 

PART  115-SURETY  BOND 
GUARANTEES 

1.  The  authority  citation  for  Part  115 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  app  3;  15  U.S.C.  687b, 
687c.  694a,  694b;  694b  note.  Pub.  L.  106-554. 
114  Stat.  2763A-653. 

§§115.12, 115.19. 115.31, 115.60  and  115,68 
[Amended] 

2.  Amend  Sections  115.12(e)(1): 
115.12(e)(3);  115.19(a);  115.31(d); 
15.60(a)(1);  and  115.68  by  removing  the 
"$1,250,000"  each  time  it  appears  and 
inserting  in  its  place  "$2,000,000". 

§115,31    [Amended] 

3.  Revise  the  final  sentence  of  section 
115.31(d)  to  read  "For  example  if  a 
Contract  amount  increases  to 
$2,100,000.  SBA's  share  of  the  Loss 
under  an  80%  guarantee  is  limited  to 
76.1%  (2,000,000  /  2,100,000  =  95.2%  x 
80%  =  76.1%)." 

§115.61    [Amended] 

4.  Amend  section  115.61  by  removing 
the  year  "2000"  both  times  it  appears 
and  replacing  it  with  the  year  "2001". 
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Dated:  May  24,  2001. 
John  Whitmore, 

Acting  Administrator. 

(FR  Doc.  01-14445  Filed  6-7-01;  8:45  am) 

MUMOcooe  ao2ft-oi-u 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD07-01-046] 

RIN2115-AE46 

Special  Local  Regulations:  Skull 
Creek,  Hilton  Head,  SC 

agency:  Coast  Guard,  DOT.  ~ 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  Special  Local 
Regulations  are  being  adopted  for  the 
Skull  Creek  July  4th  celebration 
Fireworks  Display,  Skull  Creek,  Hilton 
Head,  SC.  These  regulations  are  needed 
to  provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  This  rule  becomes  effective  at 
8:30  p.m.  and  terminates  at  10:30  p.m. 
on  July  4,  2001. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
[CGD07-01-046]  and  are  available  for 
inspection  or  copying  at  Coast  Guard 
Group  Charleston,  196  Tradd  St., 
Charleston  SC  29401  between  7:30  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Bill  Walsh,  Coast  Guard  Group 
Charleston  at  843-724-7600  x203. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  would  be  contrary  to  national 
safety  interests  since  immediate  action 
is  needed  to  minimize  potential  danger 
to  the  public  because  there  will  be 
numerous  spectator  craft  in  the  area. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

These  regulations  are  required  to 
provide  for  the  safety  of  life  on 
navigable  waters  because  of  the  inherent 


danger  of  fireworks  during  the  Skull 
Creek  July  4th  celebration  on  Skull 
Creek,  Hilton  Head,  SC.  The  event 
sponsor  expects  approximately  120 
spectator  craft  to  observe  the  show.  The 
fireworks  barge  will  be  located  in 
approximate  position  32  13.95'  N,  080 
45.1'  W,  offshore  from  Hudsons 
Seafood.  This  rule  creates  a  regulated 
area  that  will  prohibit  non-participating 
vessels  from  entering  the  regulated  area 
during  the  event. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
regulated  area  will  only  be  in  effect  for 
approximately  2  hours. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rulemaking  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  business, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  under  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  smaJl 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Skull  Creek  intercoastal 
waterway  bom  8:30  p.m.  to  10:30  p.m., 
July  4,  2001.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  rule  will  only  be  in  effect 
for  2  hours. 

Assistance  for  Small  Entities 

Under  section  213  (a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
221),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  entities  may  contact  the 
person  listed  under  FOR  FURTHER 
INFORIMATION  CONTACT  for  assistance  in 
understanding  and  participating  in  this 
rulemaking.  We  also  have  a  point  of 
contact  for  commenting  on  actions  by 
employees  of  the  Coast  Guard.  Small 
businesses  may  send  comments  on  the 


actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-GAIR  (l-«88-734-3247) 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501—3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  action  and 
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has  determined  pursuant  to  Figxire  2-1, 
paragraph  34(h)  of  Conunandant 
Instruction  M16475.1C,  that  this  action 
is  categorically  excluded  from  further 
environmental  dociunentation. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236,  49 
CFR  1.46,  and  33  CFR  100.35. 

2.  Add  temporary  §  100.35T-07-046 
to  read  as  follows: 

§100.351-07-046    Skull  Creek  July  4th 
celebration.  Skull  Creek,  Hilton  Head  SC. 

(a)  Regulated  Area:  A  regidated  area  is 
established  for  the  waters  in  Skull 
Creek,  Hilton  Head,  SC,  encompassing 
an  area  within  a  500  foot  radius  from 
position  32  13.95'N,  080  45.1'W.  All 
coordinates  referenced  use  Datum:  NAD 
1983. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer, 
Group  Charleston,  SC. 

(c)  Special  Local  Regulations:  Entry 
into  the  regulated  area  by  other  than 
event  participants  js  prohibited,  luiless 
otherwise  authorized  by  the  Patrol 
Commander.  Spectator  craft  are  required 
to  remain  in  a  spectator  area  to  be 
established  by  the  event  sponsor  The 
Club  Group,  LTD. 

(d)  Dates:  These  regidations  become 
effective  at  8:30  p.m.  and  terminate  at 
10:30  p.m.  on  July  4,  2001. 

Dated:  May  31.  2001. 

T.W.  AUen, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  01-14498  Filed  6-7-01:  8:45  am] 

aiLLMG  COOC  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CG001-01-076] 

Drawbridge  Operation  Regulations: 
Annisquam  River,  BIynman  Canal,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regiUations. 

summary:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  SR  127  Bridge,  mile 
0.0,  across  the  Annisquam  River, 
BIynman  Canal,  in  Gloucester, 
Massachusetts.  This  deviation  from  the 
regulations  allows  the  bridge  owner  to 
keep  the  bridge  in  the  closed  position 
from  Jime  18,  2001  through  June  27, 
2001,  at  various  times  to  facilitate  the 
emergency  repair  of  the  bridge  power 
supply  cable. 

DATES:  This  deviation  is  effective  from 
June  18,  2001  through  June  27,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
McDonald,  Project  Officer,  First  Coast 
Guard  District,  at  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION:  The  SR 
127  Bridge,  at  mile  0.0,  across  the 
Annisquam  River  BIynman  Canal  in 
Gloucester,  Massachusetts,  has  a  vertical 
clearance  of  7  feet  at  mean  high  water, 
and  16  feet  at  mean  low  water  in  the 
closed  position. 

The  existing  drawbridge  operation 
regulations  require  the  draw  to  open  on 
signal  at  all  times. 

The  bridge  owner.  Massachusetts 
Highway  Department  (MHD),  requested 
a  temporary  deviation  from  the 
drawbridge  operating  regulations  to 
facilitate  the  emergency  repair  of  the 
bridge  power  supply  cable. 

The  contractor  must  work  five  four- 
hour  days  from  Jime  18,  2001  through 
June  22,  2001,  during  daylight  hours,  at 
slack  tide  in  order  to  excavate  the 
imderwater  trench  for  the  new  power 
supply  cable.  The  working  hours  will 
vary  each  day  depending  upon  the  time 
period  that  slack  tide  occurs.  During 
these  four-hoiu  work  periods  each  day 
the  bridge  will  not  open  for  vessel 
traffic. 

The  bridge  will  operate  according  to 
its  normal  schedule,  opening  on 
demand,  from  Jime  23,  2001  through  7 
a.m.  June  25,  2001.  From  7  a.m.  June  25, 
2001  through  midnight  on  June  27,  2001 
the  bridge  will  not  open  for  vessel  traffic 
in  order  to  change  over  to  the  new  cable 
and  connect  all  the  power  supply  wires 
at  the  bridge. 


This  deviation  to  the  operating 
regulations  allows  the  owner  of  the  SR 
127  Bridge  to  keep  the  bridge  in  the 
closed  position  four-hours  a  day  during 
daylight  hours  at  slack  tide  from  June 
18,  2001  through  June  22,  2001  and 
from  7  a.m.  on  June  25,  2001  through 
midnight  on  Jime  27,  2001. 

In  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  May  24,2001. 
G.N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District.  — 

[FR  Doc.  01-14497  Filed  6-7-01;  8:45  am] 
BILUNG  CODE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 
[FRL-6958-8] 

0MB  Approvals  Under  the  Paperwork 
Reduction  Act;  Technical  Amendntent 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA),  this 
tedinical  amendment  amends  the  table 
that  lists  the  Office  of  Management  and 
Budget  (0MB)  control  numbers  issued 
under  the  PRA  for  Standards  of 
Performance  for  New  Stationary  Sources 
(NSPS)  Smelters  including:  Primary 
Copper,  Subpart  P;  Primary  Zinc, 
Subpart  Q;  Primary  Lead,  Subpart  R; 
and  Ferroalloy  Production  Facilities, 
Subpart  Z. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  June  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Thomas  by  phone  at  (202)  564- 
5041;  by  facsimile  at  (202)  564-0050  or 
e-mail  at  thomas.deborah@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
amending  the  table  of  currently 
approved  information  collection  request 
(ICR)  control  numbers  issued  by  OMB 
for  various  regulations.  The  amendment 
updates  the  table  to  list  those 
information  collection  requirements 
promulgated  under  the  NSPS  Smelters 
including  Primary  Copper,  Lead,  and 
Zinc  Smelters,  and  Ferroalloy 
Production  Facilities.  The  affected 
regulations  are  codified  at  40  CFR 
60.160-166,  60.170-176,  60.180-186, 
60.260-266.  EPA  will  continue  to 
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present  OMB  control  numbers  in  a 
consolidated  table  format  to  be  codified 
in  40  CFR  part  9  of  the  Agency's 
regulations.  The  table  lists  CFll  citations 
with  reporting,  recordkeeping,  or  other 
information  collection  requirements, 
and  the  current  OMB  control  numbers. 
This  listing  of  the  OMB  control  numbers 
and  their  subsequent  codification  in  the 
CFR  satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  and  OMB's  implementing 
regulations  at  5  CFR  part  1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval.  Due  to  the  technical 
nature  of  the  table,  EPA  finds  that 
further  notice  and  conunent  is 
unnecessary.  As  a  result,  EPA  finds  that 
there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(B),  to 
amend  this  table  without  prior  notice 
and  comment. 

L  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
significant  or  unique  impact  on  small 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  require  prior  consultation  with 
State,  local,  and  tribal  government 
officials  as  specified  by  Executive  Order 
12875  (58  FR  58093,  October  28,  1993) 
or  Executive  Order  13084  (63  FR  27655 
(May  10, 1998),  or  involve  special 
•  consideration  of  environmental  justice 
related  issues  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  because  EPA  interprets 
Executive  Order  13045  as  applying  only 
to  those  regulatory  actions  that  are 
based  on  health  or  safety  risks,  such  that 
the  analysis  required  under  section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 


Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  June  8,  2001.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  15,2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  9  is  amended  as 
follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  use.  2001,  2003.  2005.  2006.  2601-2671; 
21  U.S.C.  331j,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq.,  1311, 1313d,  1314,  1318. 
1321, 1326, 1330, 1342. 1344, 1345  (d)  and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973:  42  U.S.C.  241, 
242b,  243,  246,  300f,  300g.  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300J-1, 
300J-2,  300J-3,  300)-^,  300J-9,  1857  et  seq., 
6901-6992k,  7401-7671q,  7542.  9601-9657, 
11023.  11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  new  entries  in  numerical  order 
in  the  Standards  of  Performance  for 
New  Stationary  Sources  heading  to  read 
as  follows: 

§9.1    OMB  approvals  under  ttie  Paperwork 
Reduction  Act. 


40  CFR  citation 


OMB  control 
No. 


Standards  of  Performance  for  New  Stationary 
Sources ' 


60.165  (a)  (d) 
60.175  (b)(c) 
60.185  (b)  (c) 

60.264  (b)  (c) 

60.265  (a)  


2060-0110 
2060-0110 
2060-0110 


2060-0110 
2060-0110 


'  Tfie  ICRs  referenced  in  this  section  of  ttie 
Table  encompass  the  applicable  general  provi- 
sions contained  in  40  CFR  part  60.  subpart  A, 
which  are  not  independent  information  collec- 
tion requirements. 


[FR  Doc.  01-14472  Filed  6-7-01;  8:45  am| 

BILLING  COOE  6SflO-SO-U 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  435 

[FRL-6987-5] 
RIN  2040-AD14 

Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards 
for  ttie  Oil  and  Gas  Extraction  Point 
Source  Category;  OMB  Approval 
Under  ttie  Paperwork  Reduction  Act: 
Technical  Amendment;  Correction 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  "^ile;  correctioii. 


summary:  EPa  is  correcting  minor  errors 
in  the  preamble  and  the  effluent 
limitations  guidelines  and  standards  fbr 
the  oil  and  gas  extraction  point  source 
category,  which  was  published  as  a  final 
rule  in  the  Federal  Register  on  January 
22,  2001  (66  FR  6850). 
DATES:  These  corrections  shall  become 
euective  on  June  8,  2001. 
^R  FURTHER  INFORMATION  CONTACT:  Mr. 
Carey  A.  Johnston,  Office  of  Water 
Engineering  and  Analysis  Division 
(4303),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460,  (202)  260- 
7186,  johnston.carey@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
January  22,  2001  (66  FR  6850),  EPA 
published  in  the  Federal  Register  final 
effluent  limitations  and  standards  for 
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the  oil  and  gas  extraction  point  source 
category.  The  preamble  and  the  final 
rule  contained  minor  errors.  These 
errors  consisted  of  omission  of  several 
pages  of  the  preamble  text  in  the  printed 
version  of  the  preamble  and  minor 
typographical  errors  in  the  analytical 
methods  contained  in  the  rule.  This 
action  corrects  those  errors.  The  missing 
preamble  pages  were  presented  in  the 
Development  Document  (EPA-821-B- 
00-013)  or  in  the  response  to  comments 
dociunent  supporting  the  rule  but  were 
inadvertently  omitted  in  the  Federal 
Register.  The  minor  typographiccd 
errors  in  the  analytical  methods  consist 
of  two  missing  commas  and  one 
reversed  inequality  sign.  The  correction 
of  the  two  missing  commas  clarifies  two 
equations  used  in  an  analytical  method 
for  calculating  base  fluid  retained  on 
cuttings.  The  correction  of  the  reversed 
inequality  sign  clarifies  the  quality 
control  procedures  for  formulating 
positive  controls  in  the  crude  oil 
contamination  detection  analytical 
method.  EPA  is  not  substantively 
altering  the  final  rule  or  expanding  the 
regulatory  biu-den  through  correction  of 
these  minor  errors. 

Section  553(b)(B)  of  the 
Administrative  ProcediuB  Act,  5  U.S.C. 
553(b){B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
uimecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  taking  today's  action  without  prior 
proposal  and  opportunity  for  comment 
because  there  is  no  substantive  effect  on 
the  rule  from  this  action;  this  action 
merely  corrects  errors  in  a  portion  of  the 
preamble  to  the  rule  and  in  the 
analytical  methods  to  the  rule  that 
already  went  through  pubUc  notice  and 
comment  and  do  not  increase  the 
regulatory  burden  of  the  rule.  All  of  the 
discussion  inadvertently  omitted  from 
the  printed  preamble  were  contained  in 
the  record  for  the  final  rule  as  part  of  the 
final  development  document  and 
response  to  comments  dociunent  for  the 
rule. 

Correction  of  the  reversed  inequality 
sign  makes  the  quality  control  criteria  of 
the  analytical  method  that  is  specified  v 
in  appendix  6  to  subpart  A  of  part  435 
consistent  with  the  method's  intended 
purpose  as  proposed  and  promulgated 
in  the  final  rule.  In  the  proposed  rule 
and  final  rule,  section  1.4  of  appendix 
6  states  that  the  method  was,  "designed 
to  show  positive  contamination  for  5% 
of  representative  crude  oils  at  a 
concentration  of  0.1%  in  drilling  fluid 
(vol/vol),  50%  of  representative  crude 


oils  at  a  concentration  of  0.5%,  and  95% 
of  representative  crude  oils  at  a 
concentration  of  1%."  In  addition,  in 
the  proposed  rule  and  final  rule  section 
9.2  of  appendix  6  specifies  that  a 
laboratory  that  properly  practices  the 
method  must  detect  crude  oil 
contamination  in  greater  than  75%  of 
control  samples  containing  1%  crude 
oil.  The  proposal  Development 
Document  (EPA-821-B-98-021)  also 
states,  "For  the  proposed  rule,  the 
majority  of  formation  oils  would  cause 
failiue  when  present  in  SBFs  at  a 
concentration  of  about  0.5%."  Despite 
the  proposal  Pe'^lopment  Dociunent 
and  sections  1.4  and  9.2  of  the  proposed 
and  final  rule,  the  Agency  inadvertently 
reversed  the  inequality  sign  specifying 
the  detection  criteria  for  control  samples 
containing  2%  crude  oil,  which  resulted 
in  a  quality  control  requirement  that 
does  not  reflect  the  intent  of  sections  1.4 
and  9.2  or  the  proposal  Development 
Document.  The  Agency's  intention  was 
to  specify  that  a  laboratory  that  properly 
practices  the  method  must  detect  crude 
oil  contamination  in  greater  than  90%  of 
control  samples  containing  2%  crude 
oil.  This  correction  does  not  expand  the 
regulatory  burden  because  no  change  is 
made  to  die  analytical  procedures  that 
laboratories  must  use  for  compliance 
monitoring.  The  correction  changes  only 
the  criterion  for  interpreting  quality 
control  results  for  control  samples 
containing  2%  crude  oil. 

Thus,  notice  and  public  procedure  are 
unnecessary.  EPA  fibads  that  this 
constitutes  good  cause  under  5  U.S.C. 
553{b){B).  For  the  same  reasons,  EPA 
believes  there  is  good  cause  under  5 
U.S.C.  553(d)(3)  to  make  this  rule 
immediately  effective. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 
Because,  as  described  above,  the  agency 
has  made  a  "good  cause"  finding  &at 
this  action  is  not  subject  to  notice-and- 
comment  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  or  to  sections  202  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4).  hi  addiUon, 
this  action  does  not  significantly  or 
uniquely  affect  small  governments  or 
impose  a  significant  intergovernmental 
mandate,  as  described  in  sections  203 
and  204  of  UMRA.  This  rule  also  does 
not  have  tribal  implications  as  specified 
by  Executive  Order  13175  (65  FR  67249, 


November  6,  2000).  This  rule  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997).  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  EPA's  compliance 
with  the  statutes  and  Executive  Orders 
that  were  in  effect  when  the  underlying 
rule  was  developed  is  discussed  in  the 
January  22,  2001  Federal  Register 
document. 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
uimecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefor,  and 
established  an  effective  date  of  June  8, 
2001.  EPA  vnll  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Fart  435 

Environmental  protection.  Oil  and  gas 
extraction.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  May  18,  2001. 
Diane  C.  Regas, 
Acting  Assistant  Administrator. 

The  following  corrections  are  made  in 
FRL-6929-«,  Effluent  Limitations 
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Guidelines  and  New  Source 
Performance  Standards  for  the  Oil  and 
Gas  Extraction  Point  Source  Category; 
0MB  Approval  Under  the  Paperwork 
Reduction  Act:  Technical  Amendment 
(FR  Doc.  01-361),  which  were 
published  in  the  Federal  Register  on 
January  22,  2001  (66  FR  6850). 

Preamble  Corrections 

1.  On  page  6871,  in  colunm  1,  line  25, 
insert  the  following  text  between  the 
two  phrases  "In  addition,  because  of  the 
uncertainty  about  ester  performance, 
operators  may  not  be  encouraged  to 
switch  from  OBFs  or  WBFs  to  SBF"  and 
"when  properly  installed  and 
maintained.": 

If  only  vegetable  ester-  or  low  viscosity 
ester-based  SBFs  could  be  discharged. 
As  previously  stated,  EPA  is  promoting 
the  appropriate  conversion  from  OBF- 
and  WBF-drilling  to  SBF-drilling  in 
order  to  reduce  pollutant  loadings  and 
NWQI.  Due  to  demonstrated  or  potential 
technical  limitations  of  vegetable  esters 
or  low  viscosity  esters,  EPA  estimates 
that  the  pollutant  loadings  and  NWQIs 
associated  with  establishing  vegetable 
esters  or  low  viscosity  esters  as  the  basis 
for  stock  limitations  are  similar  to  the 
pollutant  loadings  and  NWQIs 
associated  with  the  zero  discharge 
option  for  all  SBF-cuttings  [see  section 
V.F).  EPA  finds  these  increases  in 
pollutant  loadings  and  NWQIs  as 
unacceptable. 

d.  Biodegradation  Rate  Technical 
AvaUability 

EPA  is  today  promulgating  a 
biodegradation  stock  base  fluid 
limitation  that  would  only  allow  the 
discharge  of  SBF-cuttings  using  SBF 
base  fluids  that  degrade  as  fast  or  greater 
than  Ci6-Ci8  lOs.  Alternatively,  this 
limitation  could  be  expressed  in  terms 
of  a  "biodegradation  rate  ratio"  which  is 
defined  as  the  percent  degradation  of 
Ci6-Ci8  lOs  divided  by  the  percent 
degradation  of  stock  base  fluid  being 
tested,  both  at  275  days.  EPA  is 
promulgating  a  biodegradation  rate  ratio 
of  less  than  1.0.  As  stated  in  the  April 
2000  NODA  (65  FR  21550),  EPA  is 
promulgating  the  use  of  the  marine 
anaerobic  closed  bottle  biodegradation 
test  (i.e.,  ISO  11734:1995)  with 
modifications  for  compliance  with  this 
biodegradation  BAT  limitation.  One  of 
the  modifications  to  this  test  is  that 
natural  marine  or  estuarine  sediments 
be  used  in  place  of  digested  sludge  as 
an  inoculum.  The  revised  method  also 
requires  that  the  volatile  solids  of  the 
sediments  must  be  no  less  than  2%  and 
EPA  recommends  ASTM  D2974  or  its 
equivalent.  To  meet  this  limitation 
through  product  substitution,  the  base 


fluids  currently  available  for  use 
include  vegetable  esters,  low  viscosity 
esters,  linear  alpha  olefin,  and  internal 
olefins. 

EPA  finds  this  limit  to  be  technically 
available  and  economically  achievable 
through  product  substitution  because 
information  in  the  rulemaking  record 
supports  the  findings  that  vegetable 
esters,  low  viscosity  esters,  and  internal 
olefins  have  performance  characteristics 
enabling  them  to  be  used  in  the  wide 
variety  of  drilling  situations  in  offshore 
U.S.  waters  and  meet  today's 
promulgated  limit.  Marketing  data  given 
to  EPA  shows  that  internal  olefin  SBFs 
are  the  most  popular  SBFs  used  in  the 
GOM. 

The  marine  anaerobic  closed  bottle 
biodegradation  test  [i.e.,  ISO 
11734:1995)  is  incorporated  by 
reference  into  the  effluent  limitations 
guidelines  and  is  available  from  the 
Americem  National  Standards  Institute, 
11  West  42nd  Street,  13th  Floor,  New 
York,  NY  10036.  Additionally,  EPA 
modified  the  marine  anaerobic  closed 
bottle  biodegradation  test  to  make  the 
test  more  applicable  to  a  marine 
environment.  These  modifications  are 
listed  in  appendix  4  of  subpart  A  of  40 
CFR  part  435  and  include:  (1)  The 
laboratory  shall  use  sea  water  in  place 
of  freshwater;  (2)  the  laboratory  shall 
use  marine  sediment  in  place  of 
digested  sludge  as  an  inoculum;  and  (3) 
the  laboratory  shall  run  the  test  for  275 
days. 

EPA  selected  the  closed  bottle  test 
because  it  models  the  ability  of  a 
drilling  fluid  to  degrade  anaerobically. 
Industry  comments  to  the  April  2000 
NODA  report  the  results  of  seabed 
surveys  (Docket  No.  W-98-26,  Record 
No.  IV.A.a.l3,  Attachment  Ester-52). 
These  seabed  surveys  and  the  scientific 
literature  indicate  that  the  environments 
under  cuttings  piles  are  anaerobic  and 
that  the  recovery  of  seabeds  did  not 
occur  in  acceptable  periods  of  time 
when  drilling  fluids  (e.g.,  diesel  oils, 
mineral  oils)  caimot  anaerobically 
degrade  [i.e.,  the  anaerobic 
biodegradation  rates  are  zero  or  very 
low).  The  scientific  literature  also 
indicates  that  there  is  no  known 
mechanism  for  initiation  of  anaerobic 
alkane  biodegradation  (Docket  No.  W- 
98-26,  Record  No.IV.A.a.l3,  Attachment 
BIODEG-62).  The  general  anaerobic 
microbiology  literature  indicates  that 
metabolic  pathways  are  just  beginning 
to  be  determined  for  anaerobic 
biodegradation  of  linear  alkanes  (i.e., 
linear  paraffins).  The  anaerobic 
biodegradability  of  the  SBF  base  fluid 
represents  an  essential  prerequisite  for 
the  prevention  of  long-term  persistence 
of  SBFs  and  deleterious  impacts  on 


marine  sediments  (Docket  No.  W-98- 
26,  Record  No.I.D.b.26).  Therefore,  EPA 
considers  the  control  of  anaerobic 
degradation  as  the  most 
environmentally  relevant  way  to  ensure 
the  biodegradation  of  SBF  under 
cuttings  piles  and  other  anaerobic 
environments  for  the  recovery  of 
benthic  organisms  and  environments  in 
an  acceptable  period. 

EPA  has  selected  the  Ci6-Ci8  lO  as  the 
basis  for  the  biodegradation  rate  ratio 
limitation  instead  of  the  vegetable  ester 
or  low  viscosity  ester  for  several 
reasons:  (1)  EPA  does  not  believe  that 
vegetable  esters  can  be  used  in  all 
drilling  situations;  and  (2)  EPA  does  not 
have  sufficient  field  testing  information 
that  low  viscosity  esters  can  be  used  in 
all  drilling  situations  [see  section 
V.F.l.a).  Operators  may  not  be 
encouraged  to  switch  from  OBFs  or 
WBFs  to  SBF  if  only  vegetable  ester-  or 
low  viscosity  ester-based  SBFs  could  be 
discharged.  As  previously  stated.  EPA  is 
promoting  the  appropriate  conversion 
from  OBF-  and  WBF-drilling  to  SBF- 
drilling  in  order  to  reduce  pollutant 
loadings  and  NWQI.  Due  to 
demonstrated  or  potential  technical 
limitations  of  vegetable  esters  or  low 
viscosity  esters,  EPA  estimates  that  the 
pollutant  loadings  and  NWQIs 
associated  with  establishing  vegetable 
esters  or  low  viscosity  esters  as  the  basis 
for  stock  limitation  are  similar  to  the 
pollutant  loadings  and  NWQIs 
associated  with  the  zero  discharge 
option  for  all  SBF-cuttings  [see  section 
V.F).  EPA  finds  these  increases  in 
pollutant  loadings  and  NWQIs  as 
unacceptable.  Nevertheless,  due  to 
EPA's  information  (primarily  laboratory 
data)  that  indicates  that  esters  provide 
better  environmental  performance  in 
terms  of  sediment  toxicity  and 
biodegradation,  EPA  is  promulgating  a 
higher  ROC  limitation  and  standard 
where  esters  are  used  to  encourage 
operators  to  use  esters  when  possible. 

EPA  also  selected  C16-C18 10  as  the 
basis  for  the  biodegradation  rate  ratio 
limitation  instead  of  other  SBFs  [e.g., 
paraffins,  enhanced  mineral  oils,  PAOs) 
as  SBFs  with  biodegradation  rate  similar 
to  or  better  than  the  C16-C18  10  [e.g.,  Ci6- 
C18  10,  esters)  show  acceptable  levels  of 
anaerobic  biodegradation.  As  previously 
stated,  controlling  anaerobic 
degradation  is  the  most  environmentally 
relevant  way  to  ensure  the 
biodegradation  of  SBF  under  cuttings 
piles  and  other  anaerobic  environments 
for  the  recovery  of  benthic  organisms 
and  environments  in  an  acceptable 
period.  Industry'  marine  anaerobic 
closed  bottle  testing  data  demonstrate 
that  some  SBFs  show  very  little  or  no 
anaerobic  biodegradation  [e.g.,  paraffins. 
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enhanced  mineral  oils,  PAOs).  EPA 
finds  that  the  C16-C18  lO  has  greater 
anaerobic  biodegradation  than  other 
SBFs  (e.g.,  paraffins,  enhanced  mineral 
oils,  PAOs)  and,  unlike  esters,  is 
currently  the  most  popular  SBF  in  the 
market. 

e.  Economic  Achievability  of  Stock  Base 
Fluid  Controls 

EPA  finds  that  the  promulgated  stock 
base  fluid  controls  are  economically 
achievable.  Industry  representatives 
have  told  EPA  that  while  the  synthetic 
base  fluids  are  more  expensive  than 
diesel  and  mineral  oil  base  fluids,  the 
savings  in  discharging  the  SBF-cuttings 
versus  land  disposal  or  re-injection  of 
OBF-cuttings  (as  required  imder  current 
regidations]  more  than  offsets  the 
increased  cost  of  SBFs.  Moreover,  the 
reduced  time  to  complete  a  well  with 
SBF  as  compared  with  OBF-  and  WBF- 
drilling  can  be  significant  (i.e.,  days  to 
weeks).  This  reduction  in  time 
translates  into  lower  rig  rental  costs  for 
operators.  Thus,  operator  costs  are  lower 
even  with  the  more  expensive  SBF 
provided  the  drill  cuttings  with 
adhering  SBF  can  be  discharged.  The 
stock  base  fluid  limitations  outlined 
above  and  promulgated  today  are 
technically  achievable  through  product 
substitution  with  the  use  of  the 
cvurently  widely  used  SBFs  based  on 
internal  olefins  ($160/bbl),  vegetable 
esters  ($250/bbl),  and  low  viscosity 
esters  ($300/bbl)  (Docket  No.  W-98-26, 
Record  No.  IV.B.a.l3).  For  comparison, 
diesel  oil-based  drilling  fluid  costs 
about  $70/bbl,  and  mineral  oil-based 
drilling  fluid  costs  about  $90/bbl. 
According  to  industry  sources,  currently 
in  the  Gulf  of  Mexico  the  most  widely 
used  and  discharged  SBFs  are,  in  order 
of  use,  based  on  internal  olefins,  linear 
alpha  olefins,  and  vegetable  esters. 
Since  the  stock  limitations  allow  the 
continued  use  of  the  lO-  and  ester-based 
SBFs,  EPA  attributes  no  additional  cost 
due  to  the  stock  base  fluid  requirements 
other  than  monitoring  (testing  and 
certification)  costs.  EPA  estimates  that 
dischargers  will  satisfy:  (1)  The  base 
fluid  stock  sediment  toxicity  and 
biodegradation  limitations  by  having 
suppliers  monitor  once  annually;  and 
(2)  the  PAH  and  formation  oil 
limitations  by  having  suppliers  monitor 
each  batch  of  stock  SBF. 

EPA  also  considered  NWQIs  in 
selecting  the  controlled  discharge 
option  for  SBF-cuttings  (i.e.,  BAT/NSPS 
Option  2).  See  section  VIII. 


2.  Discharge  Limitations  Technical 
Availability  and  Economic 
Achievability 

a.  Formation  Oil  Contamination  of 
SBF-Cuttings.  EPA  is  today 
promulgating  a  BAT  limitation  of  zero 
discharge  to  control  formation  oil 
contamination  on  SBF-cuttings.  EPA  is 
also  today  promulgating  a  screening 
method  (Reverse  Phase  Extraction  (RPE) 
method  presented  in  appendix  6  to 
subpart  A  of  part  435)  and  a  compliance 
assurance  method  (Gas  Chromatograph/ 
Mass  Spectrometer  (GC/MS)  method 
presented  in  appendix  5  to  subpart  A  of 
part  435)  to  demonstrate  compliance 
with  this  zero  discharge  requirement. 

Formation  oil  is  an  "indicator" 
pollutant  for  the  many  toxic  and  priority 
pollutant  pollutants  present  in 
formation  (crude)  oil  (e.g.,  aromatic  and 
polynuclear  aromatic  hydrocarbons). 
The  RPE  method  is  a  fluorescence  test 
and  is  appropriately  "weighted"  to 
better  detect  crude  oils.  These  crude  oils 
contain  more  toxic  aromatic  and  PAH 
pollutants  and  show  brighter 
fluorescence  (i.e.,  noncompliance)  in 
the  RPE  method  at  lower  levels  of  crude 
oil  contamination.  Under  the  final  rule, 
approximately  5%  of  all  (all  meaning  a 
large  representative  sampling)  formation 
oils  would  fail  (not  comply)  at  0.1% 
contamination  of  SBFs  and  95%  of  all 
formation  oils  will  fail  at  1.0% 
contamination  of  SBFs.  The  majority  of 
formation  oils  will  fail  at  0.5% 
contamination  of  SBFs.  Since  the  RPE 
method  is  a  relative  brightness  test,  GC/ 
MS  is  today  promulgated  as  a 
confirmatory  compliance  assurance 
method  when  the  results  from  the  RPE 
compliance  method  are  in  doubt  by 
either  the  operator  or  the  enforcement 
authority.  Results  from  the  GC/MS 
method  will  supersede  those  of  the  RPE 
method.  EPA  is  also  requiring  that 
dischargers  verify  and  document  that  a 
SBF  is  fi-ee  of  formation  oil 
contamination  before  initial  use  of  the 
SBF.  The  GC/MS  metiiod  will  be  used 
to  verify  and  document  the  absence  of 
formation  oil  contamination  in  SBFs. 

EPA  intends  that  the  BAT  limitation 
promulgated  on  formation  (crude)  oil 
contamination  in  SBF  is  no  less 
stringent  that  the  existing  BAT 
limitation  on  WBF  through  the  static 
sheen  test  (appendix  1  of  subpart  A  of 
40  CFR  part  435).  In  most  cases  the 
static  sheen  test  detects  formation  oil 
contamination  in  WBF  down  to  1%  and 
in  some  cases  down  to  0.5%.  Based  on 
the  available  information,  EPA  believes 
that  only  a  very  minimal  amoimt  of  SBF 
will  be  non-compliant  with  this 
limitation  and  therefore  be  required  to 
be  disposed  of  onshore  or  by  injection. 


EPA  thus  finds  that  ihis  limitation  is 
technically  available.  EPA  also  finds 
this  option  to  be  economically 
achievable  because  there  is  no  reason 
why  formation  oil  contamination  would 
occur  more  fi-equently  imder  this  rule 
than  imder  the  current  rules  which 
industry  can  economically  afford.  EPA 
has  determined  that  essentially  no  costs 
are  associated  with  this  requirement 
other  than  monitoring  and  reporting 
costs,  which  are  minimal  costs  for  tiiis 
industry,  but  are  incorporated  into  the 
cost  and  economic  analyses. 

b.  Retention  of  SBF  on  SBF-Cuttings. 
EPA  is  today  promulgating  BAT 
limitations  controlling  the  amount  of 
SBF  discharged  with  SBF-cuttings  for 
the  Offshore  subcategory  where  SBF- 
cuttings  may  be  discharged.  As 
previously  stated,  limiting  the  amoimt 
of  SBF  content  in  discharged  cuttings 
controls:  (1)  The  amount  of  toxic  and 
non-conventional  pollutants  in  SBF 
which  are  discharged  to  the  ocean;  (2) 
the  biodegradation  rate  of  discharged 
SBF;  and  (3)  die  potential  for  SBF- 
cuttings  to  develop  cuttings  piles  and 
mats  which  are  deleterious  to  the 
benthic  enviroimient.  The  BAT 
limitations  promulgated  today  for 
qontroUing  the  amount  of  SBF 
discharged  with  SBF-cuttings  are 
averaged  by  hole  volume  over  the  well 
sections  drilled  with  SBF.  Those 
portions  of  the  SBF-cuttings 
wastestream  that  are  retained  for  zero 
discharge  [e.g.,  fines)  are  factored  into 
the  weighted  well  average  with  a 
retention  value  of  zero. 

fiPA  evaluated  the  costs,  cost  savings, 
and  technical  performance  of  several 
technologies  to  recover  SBF  fi-om  the 
SBF-cuttings  discharge  (see  SBF 
Development  Document  and  SBF 
Statistical  Support  Document).  EPA  also 
investigated  the  use  of  Best  Management 
Practices  (BMPs)  to  reduce  the  amount 
of  SBF  discharge  on  SBF-cuttings. 
Typical  BMPs  for  SBF-cuttings  include 
regulating  the  flow  and  dispersion 
across  solid  control  equipment  screens 
and  properly  maintaining  these  screens. 
EPA  also  considered  NWQIs  (e.g.,  land 
disposal  requirements,  fuel  use,  air 
emissions,  safety,  and  other 
considerations)  in  setting  the  SBF 
retention  on  SBF-cuttings  BAT 
limitation. 

As  previously  stated  in  section  II.C, 
the  drilling  fluid  and  drill  cuttings 
undergo  an  extensive  separation  process 
by  the  solids  control  system  to  remove 
drilling  fluid  from  the  drill  cuttings.  The 
solids  control  system  is  necessary  to 
maintain  constant  drilling  fluid 
properties  and/or  change  them  as 
required  by  the  drilling  conditions. 
Drilling  fluid  recovered  fi-om  the  solids 
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control  equipment  is  recycled  into  the 
active  mud  system  (e.g.,  mud  pits,  mud 
pumps)  and  back  downhole.  Drill 
cuttings  discarded  fit)m  the  solids 
control  equipment  are  a  waste  product. 
Drill  cuttings  are  also  cleaned  out  of  the 
mud  pits  and  from  the  solid  separation 
equipment  during  displacement  of  the 
drilling  fluid  system  (i.e.,  accumulated 
solids). 

Most  drilling  operators  use,  at  a 
minimum,  a  solids  control  system 
typically  consisting  of  primary  and 
secondary  shale  shakers  in  series  with  a 
"fines  removal  unit"  (e.g.,  mud  cleaner, 
decanting  centrifuge).  The  primary  and 
secondary  shale  shakers  remove  the 
larger  and  smaller  cuttings  respectively. 
The  fines  removal  unit  removes  the 
"fines"  (i.e.,  low  gravity  solids)  down  to 
about  5  microns  (10-*  meters).  Solids 
less  than  5  microns  are  labeled  as 
"entrained"  and  are  unable  to  be 
removed  by  solids  control  equipment. 
Because  of  their  small  size  and  large 
surface  area  per  unit  volume,  the  fines 
retain  more  drilling  fluid  than  an  equal 
amount  of  larger  cuttings  coming  off  the 
shale  shakers.  This  solid  control 
equipment  configuration  was  labeled  as 
"baseline"  (i.e.,  representative  of 
current  industry  practice)  in  the  April 
2000  NODA  (65  FR  21559).  EPA 
continues  to  use  this  solid  control 
equipment  configuration  as  baseline  in 
the  analyses  supporting  today's  final 
rule. 

EPA  assessed  the  baseline 
performance  using  industry  submitted 
ROC  data  received  before  and  in 
response  to  the  April  2000  NODA.  EPA 


received  sufficient  additional  cuttings 
retention  data  from  GOM  sources  to  re- 
evaluate the  discharges  of  the  baseline 
solids  control  equipment  (e.g.,  primary 
shale  shaker,  secondary  shale  shaker, 
fines  removal  unit)  to  calculate  a  revised 
baseline  long-term  average  retention 
value  of  10.2%  by  weight  of  SBF  on 
cuttings.  Despite  the  revision  of  the 
retention  data,  the  revised  long-term 
average  retention  value  is  only  slightiy 
different  than  the  11%  originally 
calculated  for  the  February  1999 
proposal  and  the  11.4%  calculated  for 
the  April  2000  NODA.  This  relative 
convergence  of  the  various  calculated 
baseline  performance  averages  provides 
further  confidence  in  the  accuracy  of  the 
baseline  model  and  associated  data. 
Operators  also  recover  additional 
drilling  fluid  fi-om  drill  cuttings 
discarded  fi-om  the  shale  shakers 
through  the  use  of  cuttings  dryers  (e.g., 
vertical  or  horizontal  centrifuges, 
squeeze  press  mud  recovery  units,  High- 
G  linear  shakers).  Since  the  February 
1999  proposal  and  April  2000  NODA, 
the  GOM  offshore  drilling  industry  has 
increased  its  use  of  "add-on"  cuttings 
drying  equipment  (i.e.,  "cuttings 
dryers")  to  reduce  the  amount  of  SBF 
adhering  to  the  SBF-cuttings  prior  to 
discharge.  Specifically,  in  response  to 
the  April  2000  NODA,  EPA  received 
ROC  data  from  approximately  45  GOM 
SBF  well  projects  that  used  cuttings 
dryers  (e.g.,  vertical  or  horizontal 
centrifuges,  squeeze  press  mud  recovery 
units,  High-G  linear  shakers)  to  reduce 
the  amount  of  SBF  discharged  (see  SBF 
Statistical  Support  Document).  These  45 


GOM  SBF  well  projects  represent  a 
broad  representation  of  typical  factors 
affecting  solids  control  equipment 
performance  which  include:  {1)  GOM 
formation  types  (e.g.,  shale,  sand,  salt); 
(2)  rig  types  (e.g.,  drill  tension  leg 
platform,  semi-submersible);  (3)  drilling 
operation  types  (i.e.,  exploratory  or 
development);  (4)  water  depth  (i.e., 
shallow  or  deep);  and  (5)  rates  of 
penetration  (ROP).  Current  data 
available  to  EPA  indicates  that  these 
cuttings  dryers  can  operate  consistenUy 
and  efficienUy. 

2.  On  page  6874,  in  column  3.  line  14, 
correct  the  sentence  to  read  "c. 
Sediment  Toxicity  of  SBF  Discharged 
with  Cuttings." 

PART  435— [CORRECTED] 
Appendix  5  to  Subpart  A — [Corrected] 

3.  On  page  6908,  in  column  2.  in 
appendix  5  to  subpart  A  of  part  435  in 
9.2.  in  line  15.  correct  the  line  to  read 
"2%  oil— Detected  in  >90%  of 
samples". 

Appendix  7  to  Subpart  A — [Corrected] 

4.  On  page  6912,  in  appendix  7  to 
subpart  A  of  part  435,  in  4.  calculations, 
in  the  last  paragraph  of  7.,  correct 
equations  11  and  13  to  read  as  follows: 

Appendix  7  to  Subpart  A  of  Part  435 — 
API  Recommended  Practice  13B-2 


4.  Calculations 

*        •        *        * 
7   *    •    » 


GwELL  =  (1  +  ([i  =  1  to  j  =  n5;(%BFTj)]/  n))  x  VwELL(bbl)  x  396.9(kg/bbl)        [1 1] 


%BFwELL=(a-XsvD)x[i  =  ltoj=n2(%BFrj)]/n  ]  )  +  XsvdX%BFsvd        [13] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[RM>22b;  A-1-FRL-6990-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Rhode 
Island;  Post-1996  Rate  of  Progress 
Plan 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Rhode  Island. 
This  revision  establishes  a  post-1996 
rate  of  progress  (ROP)  emission 
reduction  plan  for  the  Providence 
serious  ozone  nonattainment  area  in 
Rhode  Island.  The  intended  effect  of 
this  action  is  to  approve  this  SIP 
revision  as  meeting  the  requirements  of 
the  Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  August  7,  2001  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  July  9,  2001.  If  adverse 
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comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
nde  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Meinager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street, 
Suite  1100.  Boston,  MA  02114-2023. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency,  EPA- 
New  England,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  at  the  Office  of 
Air  Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  Rl 
02908-5767. 

FOR  FURTHER  MFORMATION  CONTACT: 
Robert  McConnell,  (617)  918-1046. 
SUPPLEMENTARY  INFORMATION:  On 
September  21, 1998,  the  State  of  Rhode 
Island  submitted  a  formal  revision  to  its 
SIP.  The  SIP  revision  consisted  of  a 
post-1996  rate-of-progress  (ROP)  plan 
for  the  Providence  serious  ozone 
nonattainment  area,  which  encompasses 
the  entire  geographic  area  of  the  State. 

This  Supplementary  Information 
section  is  organized  as  follows: 

A.  What  action  is  EPA  taking  today? 

B.  Why  was  Rhode  Island  required  to  reduce 
emi<:sions  of  ozone  forming  pollutants? 

C.  Wh  ch  specific  air  pollutants  are  targeted 
by  this  emission  reduction  plan? 

D.  What  are  the  sources  of  these  pollutants? 

E.  What  harmful  effects  can  these  pollutants 
produce? 

F.  Should  I  be  concerned  if  I  live  near  an 
industry  that  emits  a  significant  amount  of 
these  pollutants? 

G.  To  what  degree  does  Rhode  Island's  plan 
reduce  emissions? 

H.  How  will  Rhode  Island  achieve  these 

emission  reductions? 
I.  Have  these  emission  reductions  improved 

air  quality  in  Rhode  Island? 
J.  Has  Rhode  Island  met  its  contingency 

measure  obligation? 
K.  Are  conformity  budgets  contained  in  the 

plan? 

A.  What  action  is  EPA  taking  today? 

EPA  is  approving  a  post-1996  rate-of- 
progress  (ROP)  emission  reduction  plan 
submitted  by  the  State  of  Rhode  Island 
for  the  Providence  serious  ozone 
nonattainment  area  as  a  revision  to  the 
State's  SIP. 

The  post- 1996  ROP  plan  documents 
how  Rhode  Island  complied  with  the 
provisions  of  section  182  (c)(2)(B)  of  the 
Federal  Clean  Air  Act  (the  Act).  This 


section  of  the  Act  requires  states 
containing  certain  ozone  nonattainment 
areas  develop  strategies  to  reduce 
emissions  of  the  pollutants  that  react  to 
form  ground  level  ozone. 

B.  Why  was  Rhode  Island  Required  to 
Reduce  Emissions  of  Ozone  Forming 
Pollutants? 

Rhode  Island  was  required  to  develop 
a  plan  to  reduce  ozone  preciu^or 
emissions  because  it  contains  an  ozone 
nonattainment  area.  A  final  rule 
published  by  EPA  on  November  6, 1991 
(56  FR  56694)  designated  the  entire 
State  as  nonattaijoment  for  ozone,  and 
classified  the  area  as  serious.  The  area 
was  named  the  Providence  area. 

Section  182  (c)(2)(B)  of  the  Act 
requires  that  serious,  severe,  and 
extreme  ozone  nonattainment  areas 
develop  ROP  plans  to  reduce  ozone 
forming  pollutant  emissions  by  3 
percent  a  year,  averaged  over  each 
consecutive  3  year  period  beginning  in 
1996,  until  the  area  reaches  its 
attainment  date.  The  first  set  of 
emission  reductions  are  required  to 
occur  between  November  1996  and 
November  1999,  and  are  referred  to  as 
post-1996  ROP  plan  reductions,  which 
will  yield  an  overall  reduction  of  nine 
percent  of  the  combined  1990  VOC  and 
NOx  emission  levels. 

C.  Which  Specific  Air  Pollutants  Are 
Targeted  by  This  Emission  Reduction 
Plan? 

The  State's  post-1996  plan  is  geared 
towards  reducing  emissions  of  volatile 
organic  compoimds  (VOCs)  and 
nitrogen  oxides  (  NOx).  These 
compounds  react  in  the  presence  of  heat 
and  sunlight  to  form  ozone,  which  is  a 
primary  ingredient  of  smog. 

D.  What  Are  the  Sources  of  These 
Pollutants? 

VOCs  are  emitted  from  a  variety  of 
sources,  including  motor  vehicles,  a 
variety  of  consimier  and  commercial 
products  such  as  paints  and  solvents, 
chemical  plants,  gasoline  stations,  and 
other  industrial  soiures.  NOx  is  emitted 
from  motor  vehicles,  power  plants,  and 
other  sources  that  bum  fossil  fuels. 

E.  What  Harmful  Effects  Can  These 
Pollutants  Produce? 

VOCs  and  NOx  react  in  the 
atmosphere  to  form  ozone,  the  prime 
ingredient  of  smog  in  our  cities  and 
many  rural  areas  of  the  country.  Though 
ozone  occurs  naturally  high  in  our 
atmosphere,  at  ground  level  it  is  the 
prime  ingredient  of  smog.  When 
inhaled,  even  at  very  low  levels,  ozone 
can: 
Cause  acute  respiratory  problems: 


Aggravate  asthma; 

Cause  significant  temporary  decreases 

in  lung  capacity  in  some  healthy 

adults; 
Cause  inflammation  of  limg  tissue; 
Lead  to  hospital  admissions  and 

emergency  room  visits;  and 
Impair  the  body's  immune  system 

defenses. 

F.  Should  I  Be  Concerned  If  I  Live  Near 
an  Industry  That  Emits  a  Significant 
Amount  of  These  Pollutants? 

Industrial  facilities  that  emit  large 
amounts  of  these  pollutants  are 
monitored  by  the  State's  environmental 
agency,  the  Department  of 
Environmental  Management  (RI-DEM). 
Many  facilities  are  required  to  emit  air 
pollutants  through  stacks  to  ensure  that 
high  concentrations  of  pollutants  do  not 
exist  at  ground  level.  Permits  issued  to 
these  facilities  include  information  on 
which  pollutants  are  being  released, 
how  much  may  be  released,  and  what 
steps  the  source's  owner  or  operator  is 
taking  to  reduce  pollution.  The  RI-DEM 
makes  permit  applications  and  permits 
readily  available  to  the  public  for 
review.  You  can  contact  the  RI-DEM  for 
more  information  about  air  pollution 
emitted  by  industrial  facilities  in  your 
neighborhood. 

G.  To  What  Degree  Does  Rhode  bland's 
Plan  Reduce  Emissions? 

By  1999,  Rhode  Island's  plan  will 
reduce  VOC  emissions  by  29  percent 
and  NOx  emissions  by  1 7  percent 
compared  to  1990  emission  levels.  This 
reduction  is  attributable  to  the  control 
strategy  outlined  in  the  State's  post- 
1996  plan,  and  in  Rhode  Island's  ROP 
plan  for  the  years  1990  to  1996  that 
achieved  a  15  percent  reduction  in  VOC 
emissions.  The  reduction  is  also  partly 
attributable  to  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP).  Not 
all  emission  reductions  from  the 
FMVCP  program  are  creditable  towards 
ROP  emission  reductions,  and  Rl-DEM's 
ROP  plan  accurately  accounts  for  this. 
EPA  approved  the  Rhode  Island  15 
percent  ROP  plan  on  December  8, 1998 
(63  FR  67594). 

Rhode  Island  used  the  appropriate 
EPA  guidance  to  calculate  the  1999  VOC 
and  NOx  emission  target  levels,  and  the 
amount  of  reductions  needed  to  achieve 
its  emission  target  levels. 

Table  1  illustrates  the  steps  used  by 
Rhode  Island  to  derive  its  1999  emission 
target  levels  for  VOC  and  NOx.  The  ROP 
plan  indicates  that  1999  projected, 
controlled  emissions  cire  below  the 
target  levels  for  the  Providence  serious 
nonattainment  area. 
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Table  1 

[units  =  tons  per  summer  day  (tpsd)] 


Description 


Step  1:  1990  Inventory  

Step  2:  ROP  Inventory  (biogenics  subtracted) 

Step  3:  Adjusted  inventory:  removal  of  non-creditable  re- 
ductions ^  and  non-reactive  VOCs. 


Step  4:  Calculate  required  reduction  (State  will  use  botti 
VOC  and  NOx  rdxns.  to  meet  post-1996  ROP,  as 
shown)  2. 

Step  5:  Calculate  Total  Expected  Reductions  3 

Step  6:  Set  Target  Level  for  1999* 

Step  7:  Project  Emissions  to  1999  

Step  8:  Projected,  Controlled  Emissions  for  1999  


Pollutant— VOC 


258 

185.1  

-16.0  (FMVCP) 


-2.6  (non-reactives) 

Net:  166.5  

2.5% 


4.2  .... 
4.2  .... 
137.3 
173.3 
130.1 


Pollutant— NOx 


101.0 
101.0 
-9.6  (FMVCP) 


Net:  91.4 
6.5% 


5.9 

9.6  ■*■  5.9 

85.5 

96.8 

83.7 


15.5 


'  States  cannot  take  credit  for  reductions  actiieved  by  Federal  Motor  Vehicle  Control  Program  (FMVCP)  measures  (new  car  emission  stand- 
ards) promulgated  prior  to  1990  or  for  reductions  resulting  from  requirements  to  lower  the  Reid  Vapor  Pressure  (RVP)  of  gasoline  promulgaied 

•pnOT  TO  1  Syyu. 

2Ttiese  reduction  percentages  were  revised  pursuant  to  a  letter  sent  to  EPA  from  the  RI-OEM  dated  4fO2/0^.  This  revision  subsequently 
changes  tt>e  emission  targets  shown  in  step  6 

3  Rhode  Island  accounted  for  the  full  9  years  of  FMVCP  reductions  in  deriving  Its  1996  VOC  target,  so  no  additional  FMVCP  reductions  need 
to  be  subtracted  in  development  of  the  post- 1999  ROP  target. 

*  For  NOx,  target  level  =  Step  2  -  Step  5.  For  VOC.  target  level  =  1996  target  of  141 .5  -  Step  5. 


Rhode  Island  projected  its  base  year 
emissions  to  1999  using  growth  factors 
from  a  variety  of  sources,  including  the 
U.S.  Department  of  Commerce's  Bureau 
of  Economic  Analysis,  and  Bureau  of 
Census  data  to  derive  population  based 
growth  bu:tors. 

H.  How  Will  Rhode  bland  Achieve 
These  Emission  Reductions? 

I    Rhode  Island's  post-1996  control 
strategy  matches  the  control  strategy 
described  in  the  EPA's  December  8, 
1998  approval  of  the  State's  15  percent 
plan,  and  also  includes  additional 
emission  reductions  from  regidations 
limiting  NOx  emissions  firom  stationary 
point  sources,  VOC  and  NOx  emission 
reductions  from  federal  measures 
limiting  emissions  firom  non-road 
engines  promulgated  between  1996  and 
1999,  and  VOC  and  NOx  reductions 
from  the  on-road  mobile  sector 
attributable  to  the  State's  Low  Emission 
Vehicle  program.  These  additional 
control  programs  are  further  described 
below. 

Rhode  Island's  post-1996  plan  also 
reflects  credit  from  the  State's  enhanced 
automobile  inspection  and  maintenance 
(I&M)  program,  which  was  supposed  to 
start  by  mid-1999.  The  post-1996  plan 
estimated  that  2.2  tpsd  in  VOC  emission 
reduction  credit  and  1.8  tpsd  in  NOx 
emission  reduction  credit  were  expected 
to  accrue  by  the  end  of  1 999  from  this 
program.  However,  Rhode  Island  did 
not  actually  begin  its  program  until 
January  of  2000,  so  emission  reductions 
from  this  program  did  not  occur  in  the 
1996  to  1999  time- frame.  This  does  not 
create  a  shortfall  in  the  State's  post-1996 


ROP  plan  because  Rhode  Island's  plan 
contained  enough  surplus  emission 
reductions  to  cover  its  emission 
reduction  obligation  after  subtraction  of 
the  I/M  reductions. 

NOxRACT 

Rhode  Island  has  adopted  a  NOx 
RACT  regulation,  the  citation  for  which 
is  Air  Pollution  Control  regulation  No. 
27,  "Control  of  Nitrogen  Oxide 
Emissions."  Facilities  covered  by  the 
rule  needed  to  comply  by  May  31, 1995. 
Rhode  Island  submitted  the  rule  to  EPA 
as  a  revision  to  the  State's  SIP,  and  EPA 
approved  it  via  a  direct  final  rulemaking 
published  on  September  2, 1997  (62  FR 
46202).  Rhode  Island  determined,  and 
EPA  agrees,  that  this  program  will 
reduce  NOx  emissions  in  the  State  by 
6.55  tons  per  summer  day  (tpsd)  by 
1999. 

Federal  Non-Road  Standards 

In  the  Jtme  17,  1994  Federal  Register 
(59  FR  31306),  EPA  established  a 
regulation  setting  final  emission 
standards  for  new  heavy  duty 
compression  ignition  (diesel)  engines. 
These  rules  adopt  NOx  and  smoke 
standards  for  large  (>50  HP)  non-road 
diesel  engines.  Additionally,  in  the  July 
3, 1995  Federal  Register  (60  FR  34581), 
EPA  promulgated  the  first  phase  of  the 
regulations  to  control  emissions  bom 
new  non-road  spark-ignition  engines. 
The  regulation  is  found  at  40  CFR  part 
90,  and  is  titled,  "Control  of  Emissions 
From  Non-road  Spark-Ignition  Engines." 
Rhode  Island  correctly  applied  guidance 
contained  in  a  November  28,  1994  EPA 
memorandum  pertaining  to  the  federal 


non-road  engine  control  program  to 
determine  the  VOC  and  NOx  emission 
reductions  that  will  occur  in  the  State. 
The  sale  of  reformulated  gasoline  in 
Rhode  Island  also  reduces  VOC  non- 
road  emissions  in  the  State.  The 
combined  effect  of  reformulated 
gasoline  and  the  new  non-road 
standards  will  lower  VOC  emissions  by 
4.0  tpsd  in  the  State,  and  lower  NOx 
emissions  by  1.3  tpsd. 

Rhode  Island  National  Low  Emission 
Vehicle  Program 

Rhode  Island  submitted  a  National 
Low  Emission  Vehicle  (NLEV)  program 
to  EPA  as  a  revision  to  the  State's  SIP, 
and  EPA  approved  the  program  via  a 
direct  final  rule  published  in  the 
Federal  Register  on  March  9,  2000  (65 
FR  12476).  The  NLEV  program  allows 
auto  manufacturers  to  commit  to  meet 
tailpipe  standards  for  cars  and  light- 
duty  trucks  that  are  more  stringent  than 
EPA  can  mandate.  The  program  will 
reduce  VOC  emissions  by  0.08  tpsd,  and 
NOx  emissions  by  0.12  tpsd. 

The  Rhode  Island  post-1996  ROP  plan 
demonstrates  that  the  VOC  and  NOx 
emission  reductions  from  the  control 
strategy  will  achieve  sufficient  emission 
reductions  to  lower  1999  emission 
levels  below  the  target  levels  calculated 
for  each  pollutant. 

I.  Have  These  Emission  Reductions 
Improved  Air  Quality  in  Rhode  Island? 

Ozone  levels  have  decreased  in  Rhode 
Island  during  the  1990's,  due  in  part  to 
emission  reductions  achieved  by  the 
State's  plans.  Pollution  control 
measures  implemented  by  States 
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upwind  of  Rhode  Island  have  also 
helped  ozone  levels  decline  in  the  State. 

J.  Has  Rhode  Island  Met  its 
Contingency  Measure  Obligation? 

Ozone  nonattainment  areas  classified 
as  serious  or  above  must  submit  to  the 
EPA,  pursuant  to  sections  172(c)(9)  and 
182(c)(9)  of  the  Act.  contingency 
measures  to  be  implemented  if  an  area 
misses  an  ozone  SIP  milestone  or  does 
not  attain  the  national  ambient  air 
quality  standard  by  the  applicable  date. 


Table  1  indicates  that  Rhode  Island's 
post- 1996  ROP  plan  achieves  siuplus 
emission  reductions.  The  State's  post- 
1996  ROP  plan  does  not  address 
contingency  measiu«s.  However,  on 
April  2,  2001.  the  Rhode  Island  DEM 
submitted  a  letter  to  EPA  indicating  the 
State's  intention  that  surplus  emission 
reductions  achieved  by  the  measures  in 
the  ROP  plan  be  used  to  cover  the 
State's  contingency  measure  obligation. 
This  request  resulted  in  a  change  to  the 
VOC  and  NOx  emission  reduction 

Table  2 

[units  =  tpsd] 


percentages;  the  revised  percentages  are 
shown  in  Table  1. 

Table  1  indicates  a  VOC  surplus  of  7.2 
tpsd  and  a  NOx  siuplus  of  1.8  tpsd. 
However,  as  noted  in  the  I&M  program 
discussion  in  this  document,  Rhode 
Island  did  not  begin  its  I&M  program 
until  January  1 ,  2000.  Table  2  illustrates 
how  the  surplus  emission  reductions, 
adjusted  to  subtract  reductions  from  the 
I/M  program,  can  cover  the  3% 
contingency  obligation. 


Calculation  Step 


Step  1:  Adjusted  1990  Emissions  (from  Table  1)^ 

Step  2:  1999  Target  Levels  (from  Table  1) 

Step  3:  Controlled  1999  Emissions  (from  Table  1) 

Step  4:  Contingency  Obligation  (3%  of  Adjusted  inventory) 

Step  5:  Revised  Controlled  1999  Emissions  (add  2.2  tpsd  VCX:  and  1.8  tpsd  NOx  to  ttie  controlled  1999  emissions 

shown  in  Table  1  to  account  for  delayed  implementation  of  I&M) 

Step  6:  Final  Surplus  after  Contingency  (Step  5-Step  4) 


As  can  be  seen  from  the  above  table, 
the  siuplus  VOC  emission  reduction 
would  cover  the  area's  3%  contingency 
obligation,  leaving  no  additional 
reductions  to  spare.  Therefore.  EPA 
concludes  that  the  Rhode  Island  post- 
1996  ROP  plan  adequately  demonstrates 
that  the  required  9%  post- 1996  ROP  and 
3%  contingency  reductions  have  been 
achieved. 

K.  Are  Conibiinity  Budgets  Contained 
in  the  Plan? 

Section  176(c)  of  the  Act.  and  40  CFR 
51.452(b)  of  the  Federal  transportation 
conformity  rule  require  states  to 
establish  motor  vehicle  emissions 
budgets  in  any  control  strategy  SIP  that 
is  submitted  for  attainment  and 
maintenance  of  the  NAAQS.  Rhode 
Island  will  use  such  budgets  to 
determine  whether  proposed  projects 
that  attract  traffic  will  "conform"  to  the 
emissions  assumptions  in  the  SIP. 

The  Rhode  Islemd  post-1996  rate  of 
progress  plan  contained  1999  on-road 
motor  vehicle  emission  budgets  for 
VOCs  and  for  NOx  for  the  Providence 
serious  nonattainment  area.  The  1999 
VOC  budget  stated  in  the  plan  is  41.57 
tpsd,  and  the  NOx  budget  is  46.40  tpsd. 
Rhode  Island  used  the  EPA's  MOBILE 
5b  emission  factor  model  to  determine 
these  budgets.  These  budgets  should  be 
used  for  making  transportation 
conformity  determinations  in  the  State. 

n.  Final  Action 

EPA  is  approving  the'Rhode  Island 
post-1996  rate-of-progress  emission 


reduction  plan  as  a  revision  to  the 
State's  SIP. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  August 
7,  2001  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  July  9,  2001. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  conunents 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  August  7,  2001  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 


are  not  the  subject  of  an  adverse 
conunent. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4): 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
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3r  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7. 1996).  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7,  2001. 
Interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petition  for  judicial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Nitrogen  dioxide.  Ozone. 

Dated:  May  21,  2001. 

Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA-New 
England. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  OO— Rhode  Island 

2.  Section  52.2088  is  added  to  subpart 
OO  to  read  as  follows: 

§52.2088    Control  strategy:  OzorM. 

Revisions  to  the  State  Implementation 
Plan  submitted  by  the  Rhode  Island 
Department  of  Environmental 
Management  on  September  21,  1998. 
These  revisions  are  for  the  purpose  of 
satisfying  the  rate  of  progress 
requirement  of  section  182(c)(2)(B),  and 
the  contingency  measure  requirements 
of  section  182(c)(9)  of  the  Clean  Air  Act, 
for  the  Providence  serious  ozone 
nonattainment  area. 

[FR  Doc.  01-13941  Filed  &-7-^)l;  8:45  am] 

BtLUNO  CODE  SSaO-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  095-0237a;  FRL-e9e7-3] 

Revisions  to  the  Arizona  and  Califomia 
State  Implementation  Plans,  Maricopa 
County  Environmental  Ser^ces 
Department,  Placer  County  Air 
Pollution  Control  District  and  South 
Coast  Air  Quality  Managenr>ent  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maricopa  County  Environmental 
Services  Department  (MCESD)  portion 
of  the  Arizona  State  Implementation 
Plan  (SIP),  and  the  Placer  County  Air 
Pollution  Control  District  (PCAPCD)  and 
South  Coast  Air  Quality  Management 
District  (SCAQMD)  portions  of  the 
Califomia  SIP.  These  revisions  concern 
volatile  organic  compound  (VOC) 
emissions  from  Pharmaceutical, 
Cosmetic  and  Vitamin  Manufacturing 
Operations,  Fiberboard, Manufacturing, 
and  Hydrogen  Plant  Process  Vents.  We 
are  approving  local  ndes  that  regulate 
these  emission  sources  under  the  Clean 
Air  Act  as  amended  in  1990  (CAA  or  the 
Act). 

DATES:  This  rule  is  effective  on  August 
7,  2001,  without  further  notice,  unless 
EPA  receives  adverse  comments  by  JiUy 
9,  2001.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Environmental  Protection  Agency.  Air 
Docket  (6102),  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

Califomia  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001   "I"  Street, 
Sacramento,  CA  95814. 

Maricopa  County  Environmental 
Services  Department,  1001  N.  Central 
Avenue,  Suite  201,  Phoenix,  Arizona, 
85004-1942. 
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Placer  County  APCD,  DeWitt  Center, 
11464  "B"  Ave.,  Aubum,  CA  95603- 
2603. 

South  Coast  AQMD,  21865  E.  Copley 
Dr.,  Diamond  Bar,  CA  91765-4182. 

POR  FURTHER  INFORMATION  CONTACT:  Ed 

Addison,  Rulemaking  Office  (AIR— 4), 

U.S.  Environmental  Protection  Agency, 

Region  K,  (415)  744-1160. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we",  "us" 

and  "oiu"  refer  to  EPA. 


Table  of  Contents  « 

I.  The  State's  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rules? 

II.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

C.  Public  comment  and  hnal  action, 
m.  Background  information. 

A.  Why  were  these  rules  submitted? 

Table  1.— Submitted  Rules 


IV.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  State  agency. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

MCESD  

PCAPCD  

SCAQMD  

349 

229 

1189 

Phanmaceulical,  Cosmetic  and  Vitamin  Manufacturing  Operations 

Rl)ert)oard  Manufacturing  

Hydrogen  Plant  Process  Vents  

04/07/99 
06/28/94 
01/21/00 

08/04/99 
07/13/94 
07/26/00 

On  August  25,  1999,  July  22, 1994, 
and  October  4,  2000,  these  rule 
submittals  were  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
Rules  349,  229,  and  1189  in  the  SIP. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rules? 

MCESD  Rule  349  applies  to  the 
manufectiu'e  and  blending  of  materials 
to  make  pharmaceutical  or  cosmetic 
products  or  vitamins,  including  any 
process  that  is  incidental  to  such 
operations,  such  as  tablet  coating  and 
finishing. 

PCAPCD  Rule  229  applies  to  new  and 
existing  facilities  that  manufactxue 
medium  density  fiberboard.  Currently 
there  is  only  one  facility  in  Placer 
Coimty,  the  SierraPine,  Ltd.  plant,  in 
Rocklin,  CA. 

SCAQMD  Rule  1189  reduces 
emissions  of  volatile  organic 
compoimds  from  hydrogen  plants  that 
produce  any  hydrogen  for  use  in 
petroleum  refining  operations.  The 
TSDs  have  more  information  about 
these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattaiiunent  areas  (see 
section  182(a)(2)(A)),  and  must  not  relax 
existing  requirements  (see  sections 
110(1)  and  193).  The  MCESD,  PCAPCD, 


and  SCAQMD  regulate  ozone 
nonattainment  areas  (see  40  CFR  part 
81),  so  Rules  349,  229,  and  1189  must 
ftUfiURACr. 

Guidance  and  policy  docximents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  Portions  of  the  proposed  post- 198  7 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044,  November 
24, 1987. 

2.  "Issues  Relating  to  VOC  Regidation 
Cutpoints,  Deficiencies,  and  Deviations; 
Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  "Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
hnplementation  Plans,"  U.S.  EPA,  40 
CFR  part  51. 

4.  "State  Implementation  Plans  for 
National  Primary  and  Secondary 
Ambient  Air  Quality  Standards," 
Section  1 10  of  the  Clean  Air  Act,  and 
Plan  Requirements  for  Nonattainment 
Areas,  Title  I  Part  D  of  the  Clean  Air 
Act,  Sections  182(b)(2),  189(a)(1)(C)  and 
189(b)(1)(B). 

5.  "EPA-OAQPS  Guideline— Control 
of  Volatile  Organic  Emissions  &t)m 
Manufacture  of  Synthesized 
Pharmaceutical  Products,"  December 
1978. 

6.  TSD  for  RACT  Determination  as 
prepared  for  US  EPA  Region  IX  Air  and 
Toxics  Division  by  E.H.  Pechan  & 
Associates,  Inc.  January  18, 1994. 

7.  "Determination  of  RACT  for  control 
of  Fugitive  Emissions  of  VOCs  frtim  Oil 
and  Gas  Production  and  Processing 
Facilities,  Refineries,  Chemical  Plants, 
and  Pipeline  Transfer  Stations,"  GARB, 
December  8, 1993. 


B.  Do  The  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  The  TSDs  have  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rules  because  we  believe  they 
fulfill  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rules.  If  we  receive  adverse 
comments  by  July  9,  2001,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  pubic  that 
the  direct  final  approval  will  not  take 
effect  and  will  address  the  comments  in 
a  subsequent  final  action  based  on  the 
proposal.  If  we  do  not  receive  timely 
adverse  comments,  the  direct  final 
approval  will  be  effective  without 
further  notice  on  August  7,  2001.  This 
will  incorporate  these  rules  into  the 
federally  enforceable  SIP. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
national  milestones  leading  to  the 
submittal  of  these  local  agency  VOC 
rules. 
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Table  2.— Ozone  Nonattainment  Milestones 


Date 

March  3,  1978  

May  26,  1988  

NovemtMf  15,  1990 
May  15,  1991  


Event 


EPA  promulgated  a  list  of  ozone  nonatttainment  areas  under  the  Clean  Air  AcX  as  amended  in  1977  43  FR  8964- 

40  CFR  81 .305. 
EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the  ozone  standard  and 

requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  section  110(a)(2)(H)  of  the  pre-amended 

Act. 
Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399  codified  at  42  U  S  C  7401- 

7671q. 
Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  FJACT  mtes  by  this  date. 


IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  to  approve 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  CJovernment  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Ckivemment  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 


standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
biuden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovermnental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Dated:  April  27.  2001.  ~ 

Mike  Schuiz, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  D — Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraph  (c)(94)(i)(F)  to  read  as 
follows: 

§52.120    Identification  of  plan. 


(c)  *  •  • 

(94)*   *   * 

(i)*  *  * 

'  (F)  Rule  349,  adopted  on  April  7, 
1999. 


Subpart  F— Califomia 

3.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(198)(i)(B)(2)  and 
(c)(280)  to  read  as  follows: 

§52.220    Identification  of  plan. 

•         *         •         •         • 

(c)  *  *  * 
(198)*   *   * 

(i)*  *  * 
(B)*  *  * 

[2)  Rule  229,  adopted  on  June  28. 
1994. 

***** 

(280)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  July  26,  2000,  by  the  (kivemor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1189,  adopted  on  January  21, 
2000. 

IFR  Doc.  01-14247  Filed  6-7-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[DE001-1000;  FRL-698fr-3] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  Chemical 
Accident  Prevention  Provisions  and 
Risk  Management  Plans;  Delaware; 
Approval  of  Accidental  Release 
Prevention  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control's  (DNREC's) 
request  to  implement  and  enforce  its 
accidental  release  prevention  program 
in  place  of  similar  Federal  requirements. 
EPA  is  taking  this  action  under  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  direct  final  rule  will  be 
effective  August  7,  2001  unless  EPA 
receives  adverse  or  critical  comments  by 
July  9,  2001.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  PA  19103-2029  and 
Robert  A.  Banish,  Delaware  Department 
of  Natural  Resoxutes  and  Environmental 
Control,  Division  of  Air  and  Waste 
Management,  715  Grantham  Lane,  New 
Castle,  DE  19720.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  pubUc  inspection  during 
normal  business  hoius  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460; 
and  Delaware  Department  of  Natural 
Resources  &  Environmental  Control, 
Division  of  Air  and  Waste  Management, 
715  Grantham  Lane,  New  Castle,  DE 
19720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  Walker,  U.S.  Environmental 
Protection  Agency,  Region  3, 1650  Arch 
■  Street  (3AP11),  Philadelphia,  PA  19103- 
2029.  walker.dianne@epa.gov 
(telephone  215-814-3297) 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  112(r)  of  the  Clean  Air  Act 
(CAA)  provides  for  the  prevention  and 
mitigation  of  accidental  chemical 
releases.  CAA  section  112(r)(3)-(5) 
mandates  that  EPA  promulgate  a  list  of 
"regiUated  substances",  with  threshold 
quantities.  Processes  at  stationary     . 
sources  that  contain  a  threshold 
quantity  of  a  regulated  substance  are 
subject  to  accidental  release  prevention 
regulations  promulgated  under  CAA 
section  112(r)(7).  Piusuant  to  CAA 
section  112(r){3)  and  (5).  EPA  published 
a  list  of  substances  and  threshold 
quantities  on  January  31.  1994  (59  FR 
4478)  and  subsequenUy  amended  this 
list  on  June  20, 1996  (61  FR  31730). 
August  25, 1997  (62  FR  45129),  January 
6,  1998  (63  FR  639).  May  28.  1999  (64 
FR  29167)  and  March  13.  2000  (65  FR 
13243).  Pxusuant  to  CAA  section 
112(r)(7).  EPA  published  the  risk 
management  program  regulations  on 
June  20.  1996  (61  FR  31668).  and 
subsequently  amended  the  regulations 
on  January  6,  1999  (64  FR  963)  and  May 
26.  1999  (64  FR  28695).  The  risk 
management  program  regulations  are  set 
forth  at  40  CFR  part  68.  The  regulations 
require,  among  other  things,  that  owners 
and  operators  of  stationary  sources  with 
more  than  a  threshold  quantity  of  a 
regulated  substance  in  a  process  submit 
a  risk  management  plan  (RMP)  by  June 
21, 1999,  to  a  central  location  specified 
by  EPA.  A  RMP  must  include,  in 
general,  an  offsite  consequence  analysis 
(OCA),  a  prevention  program,  and  an 
emergency  response  program. 

It  should  be  noted  that  the  Chemical 
Safety  Information,  Site  Security  and 
Fuels  Regulatory  Relief  Act,  Public  Law 
No.  106—40,  which  was  enacted  on 
August  5,  1999,  excludes  from  coverage 
by  the  Federal  Chemical  Accident 
Prevention  provisions  any  regulated 
flammable  substance  when  used  as  fuel 
or  held  for  sale  as  fuel  by  a  retail 
facility.  In  its  May  28, 1999  (64  FR 
29167)  rule  amendments,  EPA  provided 
a  stay  of  effectiveness  bom  the  risk 
management  program  regulation  for 
these  facilities  until  December  21, 1999. 
EPA  amended  its  regulations  on  March 
13,  2000  (65  FR  13243)  to  conform  with 
this  legislation.  Public  Law  106-40  also 
limits,  until  at  least  August  5,  2000, 
public  access  to  the  OCA  portions  of 
risk  management  plans  submitted  by 
covered  facilities.  A  final  rule 
concerning  distribution  of  OCA 
information  was  published  on  August  4, 
2000  (65  FR  48107)  and  codified  in  40 
CFR  chapter  IV. 

In  its  January  6,  1999  (64  FR  963) 
amendments  to  the  rule,  EPA  added 


mandatory  and  voluntary  RMP  data 
elements,  specified  the  use  of  the  North 
American  Industry  Classification 
System  (NAICS),  listed  the  applicable 
processes  by  NAICS  code,  required  the 
five  year  accident  history  to  include  the 
weight  percent  of  a  toxic  substance 
involved  in  a  release  and  the  NAICS 
code  for  the  process  involved  a  release, 
required  an  owner  or  operator  to  certify 
compliance  with  the  regulation, 
established  specific  procedures  for 
confidential  business  information  and 
made  technical  clarifications  to  the 
regulation.  In  addition,  EPA  amended 
the  procedure  to  calculate  worst-case 
release  scenarios  for  flammable 
substances  in  its  regidations  on  May  26, 
1999  (64  FR  28695)  so  that  worst-case 
release  scenarios  for  liquified  or 
refrigerated  flanunable  substances  can 
be  calciUated  in  the  same  manner  as 
liquified  or  refiigerated  toxic 
substances. 

The  RMPs  will  be  available  to  state 
and  local  governments  and  to  the 
public.  These  regulations  encourage 
soiut:es  to  reduce  the  probability  of 
accidentally  releasing  substances  that 
have  the  potential  to  cause  harm  to 
public  health  and  the  environment. 
Further,  the  regulations  stimulate  dialog 
between  industry  and  the  public  on 
ways  to  improve  accident  prevention 
and  emergency  response  practices. 

Section  112(1)  of  the  CAA  and  40  CFR 
sections  63.91,  63.93  and  63.95, 
authorize  EPA,  in  part,  to  approve  of 
State  rules  and  programs  to  be 
implemented  and  enforced  in  place  of 
the  certain  CAA  requirements, 
including  the  chemical  accident 
prevention  provisions  set  forth  at  40 
CFR  part  68.  EPA  promidgated  the 
program  approval  regulations  on 
November  26, 1993  (58  FR  62262)  and 
subsequently  amended  diese  regulations 
on  September  14,  2000  (65  FR  55810). 
An'approvable  State  program  must 
contain,  among  other  criteria,  the 
following  elements:  a  demonstration  of 
the  state's  authority  and  resources  to 
implement  and  enforce  regulations  that 
are  at  least  as  stringent  as  the  CAA 
section  112(r)  regulations  including  an 
auditing  strategy  at  least  as  stringent  as 
the  EPA  regulation;  a  requirement  that 
subject  sources  submit  ein  RMP; 
procedures  for  reviewing  RMPs;  and 
procediues  to  provide  technical 
assistance  to  subject  sources,  including 
small  businesses. 

n.  DNREC's  Accidental  Release 
Prevention  Program 

On  Jime  7, 1999,  DNREC  requested 
EPA's  approval  of  its  Accidental  Release 
Prevention  Program  to  be  implemented 
and  enforced  in  place  of  the  chemical 
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accident  prevention  provisions  set  forth 
at  40  CFR  part  68.  On  August  9,  1999, 
DNREC  provided  supplemental 
information  for  its  request. 

The  Delaware  Extremely  Hazardous 
Substances  Risk  Management  Act 
(Chapter  77,  Title  7  of  die  Delaware 
Code),  as  amended,  became  effective 
July  1, 1999.  This  amended  law 
provides  authority  to  DNREC  to  develop 
regulations  and  implement  and  enforce 
a  risk  management  program.  On  January 
11,  1999,  DNREC's  Accidental  Release 
Prevention  Regidation,  as  amended, 
became  effective.  This  regulation  adopts 
the  Federal  requirements  found  in  40 
CFR  part  68,  last  revised  January  6, 
1998,  with  some  adjustments  and 
substitutions.  Specifically,  DNREC  has: 

1.  Modified  the  scope  of  the 
regidation,  as  described  in  40  CFR 
section  68.1; 

2.  Removed  the  definition  of 
"designated  agency",  added  a  defiiution 
for  "Department",  and  replaced  all 
references  in  the  Federal  regulation  to 
"implementing  agency"  with 
"Department"; 

3.  Removed  irrelevant  provisions  in 
the  Federal  regulation,  including  40 
CFR  sections  68.2,  68.215(c),  and 
68.120; 

4.  Modified  40  CFR  section  68.215(d) 
by  replacing  the  terms  "implementing 
agency"  and  "air  permitting  authority" 
with  "the  Department";  and 

5.  Replaced  40  CFR  section  68.220 
with  a  more  stringent  auditing  program 
that  requires  that  all  risk  management 
plans  be  reviewed  by  DNREC  within  6 
months  of  receipt. 

In  addition,  DNREC's  regulation 
specifies  a  risk  management  program 
inspection  protocol  and  a  procedure  for 
resolving  findings  of  noncompliance. 
DNREC's  regulation  includes  additional 
requirements  for  soiut:es  not  regulated 
by  the  Federal  program.  These 
provisions  are  located  in  section  6  of 
DNREC's  Accidental  Release  Prevention 
Regulation.  DNREC  is  not  seeking 
Federal  approval  of  the  requirements  in 
section  6  of  its  Accidental  Release 
Prevention  Regulation. 

DNREC's  regulation  was  adopted 
prior  to  the  changes  that  EPA  made  to 
its  regulation  on  January  6,  1999,  May 
26,  1999.  May  28.  1999  and  March  13. 
2000  (see  description  in  Background 
section,  above).  Most  of  these  changes 
are  not  included  in  the  Delaware 
regulation.  These  changes,  described  in 
Section  in.  of  this  rulemaking,  do  not 
impact  the  stringency  of  DNREC's 
regulation  and,  thus,  do  not  alter  EPA's 
decision  to  approve  of  DNREC's  rules. 


ra.  EPA's  Analysis  of  DNRECs 
Accidental  Release  Prevention  Program 

The  following  paragraphs  describe,  in 
detail,  the  differences  between  the 
Federal  regulation  and  DNREC's 
regulation.  The  scope  of  the  Federal 
program,  outlined  in  40  CFR  section  68. 
1,  has  been  incorporated  into  section  1 
"Statement  of  Authority",  section  2 
"Purpose"  and  section  3  "Policy  and 
General  Duty"  of  DNREC's  Accidental 
Release  Prevention  Regulation.  These 
sections  of  DNREC's  regulation: 

1.  Cite  DNREC's  legislative  and 
regulatory  authority  to  implement  the 
regulation  and  seek  delegation  of  the 
Federal  program; 

2.  Describe  the  intent  of  the  regulation 
with  the  overall  goal  of  preventing 
catastrophic  releases  of  regulated 
substances  and  protecting  the  public; 
and    ' 

3.  Outline  the  general  duty  of  owners 
and  operators  of  stationary  soiuces  to 
identify  hazards,  to  design,  operate  and 
maintain  safe  facilities  and  to  minimize 
the  consequences  of  accidental  releases. 

These  provisions  are  no  less  stringent 
than  the  corresponding  Federal 
requirements. 

DNREC  has  removed  the  definition  of 
the  term  "designated  agency"  used  in 
the  Federal  regulation,  added  the 
definition  of  "Department",  and  defined 
the  term  "implementing  agency"  used 
in  the  Federal  regulation  as 
"Department".  The  term  "designated 
agency"  in  the  Federal  regulation  refers 
to  the  state,  local  or  Federal  agency 
which  is  delegated  authority  by  the  state 
air  permitting  agency  to  verify  that 
sources  permitted  under  40  CFR  part  70 
or  71  and  subject  to  the  Federal  or  state 
accidental  release  prevention 
requirements  have  submitted  an  RMP 
and  have  certified  compliance  with  the 
requirements.  In  addition,  the 
designated  agency  is  tasked  with 
ensuring  that  these  sources  are  in 
compliance  with  the  Federal  or  state 
accidental  release  prevention 
requirements.  Because  Delaware's  air 
permitting  authority,  DNREC.  is  not 
delegating  this  authority  to  any  other 
state,  local  or  Federal  agency,  the 
"designated  agency"  term  was  removed 
from  its  regulation.  DNREC  will  be 
responsible  for  implementing  the 
aforementioned  tasks  which  are 
described  in  detail  in  section  5.215(c)  of 
DNREC's  regulation.  The  term 
"Department"  in  DNREC's  regulation 
has  been  defined  as  "the  Department  of 
Natural  Resources  and  Environmental 
Control".  The  definition  of 
"implementing  agency"  used  in  the 
Federal  regulation  has  been  replaced  in 
DNREC's  regulation  with  "Department" 


since,  on  the  effective  date  of  this 
rulemaking,  DNREC  will  be  the  state 
agency  delegated  the  authority  to 
implement  an  accidental  release 
prevention  program. 

In  addition,  DNREC  has  defined 
several  terms  which  are  not  used  in  the 
Federal  regidation.  These  terms  are  only 
used  in  section  6  of  DNREC's  regulation. 
DNREC  is  not  seeking  Federal  approval 
of  section  6  of  its  regulation.  DNREC  has 
removed  irrelevant  sections  of  the 
Federal  regidation  irom  its  regulation. 
Specifically,  the  "stayed  provisions"  of 
40  CFR  section  68.2  were  removed  fitim 
the  DNREC  regidation  because  the  time 
limit  of  this  stay  has  expired.  DNREC 
has  removed  the  permitting  provisions 
of  40  CFR  section  68.215(c),  requiring 
the  state  permitting  authority  to  reopen 
or  reissue  permits  that  do  not  contain 
the  applicable  accidental  release 
prevention  requirements,  because  all 
permits  issued  pursuant  to  Delaware's 
permitting  program  (approved  under  40 
CFR  part  70)  contain  language 
incorporating  the  accidental  release 
prevention  requirements.  Regardless,  in 
accordance  with  the  program  approval 
requirements  of  40  CFR  section  63.95(b), 
DNREC  is  not  required  to  have 
permitting  provisions  comparable  to  the 
provisions  of  40  CFR  section  68.215(c). 

DNREC  removed  the  auditing 
requirements  of  40  CFR  section  68.220  • 
and  replaced  these  requirements  with 
sections  7  and  8  of  its  regulation. 
Specifically,  section  8(a)  of  DNREC's 
regulation  requires  DNREC  to  audit  all 
RMPs  within  six  months  of  the  date  that 
they  are  received  by  DNREC  or  posted 
by  EPA  on  its  website.  This  provision  is 
clearly  more  stringent  than  the  Federal 
regulation,  40  CFR  sections  68.220(a), 
(b)  and  (c),  which  requires  the 
impl^enting  agency  to  "periodically 
audit  RMPS"  according  to  specific 
criteria. 

The  Federal  regulation  specifically 
exempts  stationary  sources  with  a  Star 
or  Merit  raiddng  under  the  Occupational 
Safety  and  Health  Administration's 
(OSHA's)  voluntary  protection  program 
from  auditing  where  DNREC's 
regulation  does  not.  Sections  8(b),  (c), 
and  (d)  of  DNREC's  regulation  grant 
DNREC  access  to  the  regulated 
stationary  sources  for  auditing  and 
ouUine  the  procedures  for  DNREC  to 
notify  the  stationary  source  of  its 
deficiencies  in  the  program  as  a  result 
of  an  audit  and  for  the  stationary  source 
to  respond  to  such  deficiencies.  Section 
8(e)  and  (f)  of  DNREC's  regulation 
ouUine  the  process  that  DNREC  will  use 
to  issue  a  final  determination  of  the 
audit  and  sets  forth  the  provisions  for 
identifying  violations  at  a  stationary 
source  as  a  result  of  an  audit.  Sections 
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8(b},  (c),  (d),  (e)  and  (f)  of  D^4REC•s 
regulation  are  equivalent  to  40  CFR 
sections  68.220(d),  (e).  (f).  (g)  and  (h). 

Section  8(gJ  of  DNREC's  regulation 
grants  the  public  access  to  the 
preliminary  determinations,  responses 
and  final  determinations  made  as  a 
result  of  an  audit,  however,  in 
accordance  with  section  14(a)  of 
DNREC's  regulation,  confidential 
business  information  and  the 
identification  of  persons  interviewed 
during  an  inspection  can  be  withheld 
from  the  public.  This  provision  is 
equivalent  to  40  CFR  section  68.220(i) 
and  40  CFR  section  68.210(a),  which 
requires  that  preliminary 
determinations,  responses  and  final 
determinations  made  as  a  result  of  an 
audit  and  RMP  information  be  available 
to  the  public  consistent  with  42  U.S.C. 
7414(c).  In  addition  to  these  provisions, 
under  40  CFR  section  68.151,  owners 
and  operators  of  stationary  sources 
required  to  submit  an  RMP  can  assert  a 
claim  of  confidential  business 
information  under  40  CFR  section  2.301. 
Section  8(h)  of  DNREC's  regulation, 
outlining  DNREC's  right  to  exercise  its 
enforcement  investigation  and 
information  gathering  authorities,  is 
equivalent  to  40  CFR  section  68.220. 

EPA  has,  therefore,  determinated  that 
in  accordance  with  the  program 
approval  requirements  of  40  CFR 
section  63.95(b)(4),  DNREC's  auditing 
strategy  is  no  less  stringent  than  the 
corresponding  Federal  requirement. 

Section  7  of  DNREC's  regulation 
provides  a  detailed  description  of 
DNREC's  inspection  procedines.  There 
is  no  similar  provision  in  the  Federal 
regulation,  however,  this  information 
provides  the  description  necessary  to 
fulfill  DNREC's  requirement  to 
demonstrate  its  authority  to  implement 
and  enforce  the  regulation,  as  required 
by  40  CFR  section  63.95(b)(l)(i)  and  (4). 

DNREC  removed  the  provisions  to 
petition  EPA  to  modify  the  list  of 
regulated  substances  identified  in  40 
CFR  section  68.130,  as  described  in  40 
CFR  section  68.120,  from  its  regulations 
since  DNREC  does  not  have  the 
authority  to  adopt  future  regulatory 
amendments  or  revisions.  DNREC 
retained  the  provisions  outlined  in  40 
CFR  sections  68.150  through  68.190  in 
sections  5.150  through  5.190  of  its 
regulation.  However,  DNREC  added  the 
following  language  to  section  5.150: 
"Note:  The  data  elements  of  the  Plan  are 
required  to  be  submitted  to  EPA.  The 
data  elements  of  the  plan  are  based 
upon  40  CFR  68.150  through  68.190 
dated  July  1. 1997  reprinted  here  under 
Sections  5.150  through  5.190.  It  is  the 
responsibility  of  the  owner  or  operator 
to  meet  the  existing  EPA  risk 


management  plan  data  submittal 
requirements  at  the  time  of 
submission."  These  provisions  are 
required  by  40  CFR  section 
63.95(b)(l)(ii). 

DNREC  removed  Tables  2  and  4  found 
in  40  CFR  part  68  from  its  regiilation. 
These  tables  present  information 
identical  to  that  presented  in  Tables  1 
and  3  of  40  CFR  part  68.  DNREC  has 
retained  Tables  1  and  3  and  has 
renamed  them  Tables  1  and  2, 
respectively.  Appendix  A  of  40  CFR  part 
68  is  Table  3  of  DNREC's  regidation. 

As  stated  earlier,  DNREC's  regulation 
does  not  include  all  of  the  modifications 
that  EPA  made  to  its  regulation  on 
January  6, 1999,  May  26, 1999,  May  28, 
1999  and  March  13,  2000.  DNREC  made 
changes  to  its  regulation  in  an  attempt 
to  conform  with  the  January  6, 1999 
amendments,  based  upon  EPA's 
proposed  amendments  of  April  17, 1998 
(63  FR  19216).  DNREC's  changes 
included  the  addition  of  the  definition 
of  NAICS  in  section  5.3  and  the 
requirements  in  sections  5.10(b)(1)  and 
5.79(a).  These  provisions  are  identical  to 
the  amendments  made  in  EPA's 
regulation  40  CFR  sections  68.3, 
68.10(b)(1)  and  68.79(a),  respectively. 
Section  5.42(b)  of  DNREC's  regulation 
does  not  conform  with  EPA's 
amendments  in  40  CFR  sections 
68.42(b)(3)  and  (4)  which  added 
reqiiirements  to  the  five  year  accident 
history.  Sections  5.160(b),  5.165(b), 
5.170(b),  5.175(b)  and  5.180(b)  of 
DNREC's  regulation  do  not  conform 
with  the  provisions  in  40  CFR  sections 
68.160(b)(1),  (7),  (12).  (14)-{18), 
68.165(b)(2),  68.170(b),  68.175(b)  and 
68.180(b)  of  EPA's  amended  regulation 
which  require  the  RMP  to  contain  the 
method  for  obtaining  and  describing  the 
location  of  longitude  and  latitude  of  the 
facility,  the  Title  V  permit  number, 
certain  optional  data  elements,  and  the 
weight  percentage  of  toxic  substance  in 
a  liquid  mixture  used  in  the  offsite 
consequence  analysis.  In  addition, 
DNREC  did  not  include  the  provisions 
corresponding  to  40  CFR  sections 
68.150(e).  68.151,  and  68.152  related  to 
the  procedures  for  claiming  confidential 
business  information. 

However,  regardless  of  the  differences 
between  DNREC's  regulation  and  the 
January  6, 1999  amendments  to  EPA's 
regulation,  section  5.150  of  DNREC's 
regulation  requires  affected  sources  to 
submit  RMPs  which  meet  the  existing 
EPA  risk  management  plan  data 
submittal  requirements  at  the  time  of 
submission  (see  the  description  of 
section  5.150  of  DNREC's  regulation 
provided  in  Section  n.  of  this 
document).  Therefore.  DNREC's 
regulation,  when  taken  as  a  whole  with 


respect  to  these  provisions,  is  no  less 
stringent  than  EPA's  regulation. 

The  May  26,  1999  amendments 
include  changes  to  the  procedures  in 
calctilating  the  worst-case  scenario 
releases  for  liquified  and  refrigerated 
flammable  gases.  Because  these 
amendments  allow  for  a  less 
conservative  approach  for  calcidating 
worst-case  scenario  releases  than  the 
previous  provisions,  DNREC's  current 
regulation  is  no  less  stringent  than 
EPA's  regulation.  EPA's  May  28, 1999 
amendment,  which  provided  a  stay  of 
effectiveness  imtil  December  21, 1999, 
is  no  longer  applicable.  EPA's  March  13, 
2000  amendment  to  its  regulation 
revised  the  list  of  regulated  flammable 
substances  to  exclude  those  substances 
when  used  as  a  fuel  or  held  for  sale  as 
a  fuel  at  a  retail  facility.  DNREC's 
ourent  regulation,  which  does  not 
incorporate  these  provisions,  is  no  less 
stringent  than  EPA's  regulation.  In  fact, 
because  DNREC  will  regulate  sources 
which  use  flammable  substances  as  a 
fuel  or  hold  flammable  substances  for 
sale  as  a  fuel  at  a  retail  facility,  DNREC's 
regulation  will  cover  a  larger  universe  of 
soxuces  than  the  Federal  regulation. 

DNREC's  regulation  includes 
additional  requirements  for  sources  not 
regulated  by  the  Federal  program.  These 
provisions  are  located  in  section  6  of 
DNREC's  Accidental  Release  Prevention 
Regulation.  DNREC  is  not  seeking 
Federal  approval  of  the  requirements  in 
section  6  of  DNREC's  Accidental 
Release  Prevention  Regulation.  EPA  has 
separated  these  portions  of  DNREC's 
regulation  from  this  approval,  per  the 
requirements  of  40  CFR  section 
63.91(a)(3)  and  (f).  Consequently,  in 
accordance  with  40  CFR  section 
63.91(c)(l)(iii),  upon  approval,  section  6 
of  DNREC's  Accidental  Release 
Prevention  Regulation  will  remain 
enforceable  only  by  the  State. 

DNREC's  regulation  conforms  to 
EPA's  regulation  regarding  the 
distribution  6f  off-site  consequence 
analysis  information,  dated  August  4, 
2000  (65  FR  48107)  and  codified  in  40 
CFR  chapter  IV,  because  it  requires  that 
disclosure  of  classified  information  be 
controlled  by  applicable  laws, 
regulations  or  executive  orders,  per 
section  5.120  of  DNREC's  regulation. 

Based  upon  DNREC's  program 
approval  request  and  its  pertinent  laws 
and  regulations,  EPA  has  determined 
that  such  an  approval  is  appropriate  in 
that  DNREC  has  satisfied  the  criteria  of 
40  CFR  sections  63.91.  63.93  and  63.95. 
The  DNREC  program  has  adequate  and 
effective  authorities,  resources,  and 
procedures  in  place  for  implementation 
and  enforcement  of  sources  subject  to 
the  CAA  section  112(r)(7)  requirements. 
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DNREC  has  the  primary  authority  and 
responsibility  to  carry  out  all  elements 
of  the  CAA  section  112(r)(7)  program  for 
all  sources  covered  in  Delaware, 
including  on-site  inspections,  record 
keeping  reviews,  aucUts  and 
enforcement. 

DNREC's  program  to  implement 
112(r)  of  the  CAA,  has  the  authority  and 
resources  to  educate  subject  sources 
through  outreach  programs;  provide 
technical  assistance;  to  review  all  risk 
management  plans;  to  coordinate  its 
efforts  with  other  agencies  and  programs 
including  the  State  Emergency  Response 
Commission,  the  Local  Emergency 
Planning  Committees,  and  DNREC's  air 
permitting  program;  and  to  adequately 
enforce  its  112(r)  protram. 

Upon  approval,  DNREC's  program 
will  be  administered  by  its  Accidental 
Release  Prevention  Group.  Although 
DNREC  has  primary  authority  and 
responsibility  to  implement  and  enforce 
the  CAA  section  112(r)(7)  requirements, 
nothing  shall  preclude,  limit,  or 
interfere  with  the  authority  of  EPA  to 
exercise  its  enforcement,  investigatory, 
and  information  gathering  authorities 
concerning  this  part  of  the  Act. 

IV.  Final  Action 

j  I     EPA  is  approving  DNREC's 
Accidental  Release  Prevention 
Regidation  sections  1  through  5  and 
sections  7  thorough  14,  as  amended, 
effective  January  11, 1999,  as  equivalent 
to  the  CAA  section  112(r)(7) 
requirements  set  forth  in  Chapter  40  of 
the  Code  of  Federal  Regulations  (CFR) 
part  68  for  affected  sources  in  the  State 
of  Delaware.  Accordingly,  EPA  is 
revising  40  CFR  sections  63.14  and 
63.99  to  reflect  the  Fedwal 
enforceability  of  DNREC's  regidation. 
DNREC's  regulation  adopts  the  federal 
requirements  found  in  40  CFR  part  68, 
last  revised  January  6,  1998,  with  some 
adjustments  and  substitutions.  EPA  is 
publishing  this  nde  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comment.  The 
adjustments  and  substitutions  made  in 
the  DNREC  regulation  are  primarily 
non-substantive.  The  three  substantive 
changes  from  the  Federal  regulation 
relate  to  auditing  of  the  RMPs, 
calculating  worst-case  scenarios  for 
flammable  substances  and  the 
applicability  of  the  DNREC  regulations 
to  flammable  substances  when  used  as 
a  fuel  or  held  for  sale  at  retail  facilities. 
These  three  substantive  changes  are 
clearly  more  stringent  than  EPA's 
regulation.  DNREC  is  required  to  audit 
all  RMPs  within  six  months  of 
submittal.  EPA's  regulations  do  not  have 
such  a  requirement.  DNREC  requires 


fecilities  to  estimate  worst-case 
scenarios  for  liquified  or  refrigerated 
flammable  substances  in  the  same 
manner  used  for  gaseous  flammable 
substances  (i.e.,  assuming  the  entire 
quantity  of  a  liquified  or  refrigerated 
flammable  substance  vaporizes  resulting 
in  a  vapor  cloud  explosion).  EPA's 
regulation  allow  facilities  to  calculate 
worst-case  scenarios  for  liquified  or 
refrigerated  flammable  substances  in  the 
same  manner  used  for  liquified  or 
refrigerated  toxic  substances  which 
results  in  a  less  conservative  estimate 
than  DNREC's  approach.  Finally, 
because  DNREC's  regulation  did  not 
include  EPA's  excliision  of  flammable 
substances  used  as  a  fuel  or  held  for  sale 
at  retail  facilities,  DNREC  vrill  regulate 
a  larger  universe  of  facilities.  Although 
EPA  does  not  anticipate  adverse 
comments  on  these  changes,  in  the 
"Proposed  Rules"  section  of  today's 
Federal  Register.  EPA  is  publishing  a 
separate  dociunent  that  will  serve  as  the 
proposal  to  approve  the  program 
approval  request  if  adverse  comments 
are  filed.  This  rule  will  be  effective  on 
August  7,  2001  without  further  notice 
unless  EPA  receives  adverse  comment 
by  July  9,  2001.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Regisln' 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significanUy  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 


substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibihties  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
requests  for  rule  approval  imder  Clean 
Air  Act  section  112,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  Clean  Air 
Act.  In  this  context,  in  the  absence  of  a 
prior  existing  requirement  for  the  State 
to  use  voluntary  consensus  standards 
(VCS),  EPA  has  no  authority  to 
disapprove  requests  for  rule  approval 
under  Clean  Air  Act  section  112  for 
&ilure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  request  for  nde 
approval  under  Qean  Air  Act  section 
1 12,  to  use  VCS  in  place  of  a  request  for 
rule  approval  tmder  Clean  Air  Act 
section  112  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  writh  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  7,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
pertaining  to  the  approval  of  Delaware's 
accidental  release  prevention  program 
(Clean  Air  Act  Section  112(r)),  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  63 

Enviromnental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Incorporation  by  reference, 
Intergovemment^  relations. 

Dated:  May  16.  2001. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  Region  III. 

40  CFR  part  63  is  amended  as  follows: 
PART63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63.14  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows: 

§  63.1 4    Incorporation  t>y  Reference. 

***** 

(d)*  *  * 

(3)(i)  Letter  of  June  7, 1999  to  the  U.S. 
Environmental  Protection  Agency 


Region  3  from  the  Delaware  Department 
of  Natinal  Resources  and  Environmental 
Control  requesting  formal  full 
delegation  to  take  over  primary 
responsibility  for  implementation  and 
enforcement  of  the  Chemical  Accident 
Prevention  Program  under  Section 
112(r)  of  the  Clean  Air  Act  Amendments 
of  1990. 

(ii)  Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
Division  of  Air  and  Waste  Management, 
Accidental  Release  Prevention 
Regulation,  sections  1  through  5  and 
sections  7  through  14,  effective  January 
11, 1999,  IBR  approved  for 
§  63.99(a)(8)(i)  of  subpart  E  of  this  part. 

Subpart  E — Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

3.  Section  63.99  is  amended  by 
adding  paragraph  (a)(8)  to  read  as 
follows: 

§63.99    Delegated  Federal  Auttwrtties 

(a)*  *  * 

(8)  Delaware 

(i)  Affected  sources  must  comply  with 
the  [Delaware  Department  of  Natural 
Resources  and  Environmental  Control, 
Division  of  Air  and  Waste  Management, 
Accidental  Release  Prevention 
Regulation,  sections  1-5  and  sections  7- 
14,  January  11,  1999  (incorporated  by 
reference  as  specified  in  §  63.14).  The 
material  incorporated  in  the  Delaware 
Department  of  Natiual  Resources  and 
Environmental  Control,  Division  of  Air 
and  Waste  Management,  Accidental 
Release  Prevention  Regulation,  sections 
1-5  and  sections  7-14  pertains  to 
owners  and  operators  of  stationary 
sources  in  the  State  of  Delaware  that 
have  more  than  a  threshold  quantity  of 
a  regulated  substance  in  a  process,  as 
described  in  section  5.10  of  Delaware's 
regulation,  and  has  been  approved 
under  the  procedures  in  §§  63.93  and 
63.95  to  be  implemented  and  enforced 
in  place  of  40  CFR  part  68-Chemical 
Accident  Prevention  Provisions. 

(ii)  [Reserved] 

(FR  Doc.  01-14079  Filed  6-7-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301127;  FRL-6780-9] 
RIN  2070-AB78 

Methyl  Anthranilate;  Exemption  from 
the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
exemption  &t)m  the  requirement  of  a 
tolerance  for  residues  of  the  methyl 
anthranilate  on  com  and  simflower 
when  applied/used  as  a  bird  repellent. 
Bird  Shield  Repellent  Corporation 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996,  requesting  an 
exemption  from  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  methyl 
anthranilate  on  com  and  sunflower  and 
reasses  the  existing  tolerance  exemption 
for  methyl  anthranilate. 
DATES:  This  regulation  is  effective  June 
8,  2001.  Objections  and  requests  for 
hearings,  identified  by  docket  control 
number  (OPP-301127J.  must  be 
received  by  EPA,  on  or  before  August  7, 
2001. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  DC.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301127  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Downing,  c/o  Product 
Manager  (PM)  91,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  703-308- 
9071;  and  e-mail  address: 
downing.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 
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Categories 


Industry 


NAICS 
codes 


111 
112 
311 
32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gwde 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affiected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  U  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Doctunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmlOO/Title  40/40cfrl80_00.html,  a 
beta  site  ciurently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301127.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 


the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  diuing  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  24, 
2000  (65  FR  3693)  (FRL-6485-5),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Pubhc  Law  104-170) 
announcing  the  filing  of  pesticide 
tolerance  petitions  (PP  9F5056  and 
9F5055)  by  Bird  Shield  Repellent 
Corporation,  P.O.  Box  785,  Pullman, 
WA  99163.  This  notice  included  a 
summary  of  the  petitions  prepared  by 
the  petitioner  Bird  Shield  Repellent 
Corporation.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.1143  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  methyl 
anthranilate  on  com  and  sunflower. 

m.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  frt)m  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Additionally,  section  408(b)(2)(D) 
requires  that  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 


substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
expostue  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

IV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Methyl  anthranilate  is  natiually 
occiuring  in  certain  foods,  such  as 
concord  grapes.  It  is  also  synthetically 
produced  and  used  as  a  flavoring  agent 
(21  CFR  182.60)  in  beverages,  ice  cream, 
candy,  baked  goods,  gelatins,  puddings, 
and  chewing  gtun.  It  is  also  exempt  firom 
the  requirement  of  a  tolerance  in  or  on 
blueberries,  cherries,  and  grapes  (40 
CFR  180.1143).  A  discussion  of  the 
rationale  supporting  that  exemption 
may  be  found  in  the  proposed  rule,  as 
well  as  in  the  April  26,  1995  final  rule. 
In  addition,  methyl  anthranilate  is 
classified  as  generally  recognized  as  safe 
(GRAS)  by  FDA  (21  CFR  182.60). 

Methyl  anthranilate,  because  of 
volatility,  rapidly  decomposes  into  non- 
toxic components  leaving  no  significant 
residue  relative  to  levels  found  in  food 
on  com  and  simflower  to  which  it  is 
applied.  The  residue  studies  showed 
that  the  residues  of  methyl  anthranilate 
found  on  com  and  sunflower  were  less 
than  those  found  naturally  in  grapes. 
Moreover,  it  has  been  determined  that 
even  if  ingested,  the  chemical  rapidly 
metabolizes  in  the  intestines  and 
byproducts  are  excreted.  In  addition  to 
this  information,  the  Agency  has 
determined  that  all  toxicology  data 
requirements  have  been  satisfied  and  it 
has  conducted  a  review  of  these  studies. 
Summaries  of  these  studies  are 
presented  below.  For  a  more  detailed 
discussion  of  these  studies,  see  the  Data 
Review  Records  located  in  the 
information  docket  referred  to  above. 

Mammalian  toxicity.  Methyl 
anthranilate  exhibits  Uttie  or  no 
manunalian  toxicity.  As  mentioned 
before,  it  metabolizes  in  the  intestine 
when  consumed.  The  LDso  values  for 
methyl  anthranilate  were  estimated  to 
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be  greater  than  5.000  milligram/ 
kilogram  (mg/kg)  in  an  acute  oral 
toxicity  study  in  rats  (Toxicity  Category 
rV).  Methyl  anthranilate  was  foimd  to 
cause  moderate  irritation  in  a  rabbit  skin 


irritation  assay  after  continuous 
exposure  of  the  compound  for  4  hours 
(Toxicity  Category  in)  and  corneal 
effects  that  cleared  in  8  to  21  days  in  a 
rabbit  eye  irritation  assay  (Toxicity 


Category  II).  Since  the  mammalian 
toxicity  is  low  and  considering  the 
diluted  formulation  that  is  used,  no 
hypersensitivity  studies  were  necessary. 


Guideline 

Study 

MRIO  No. 

Toxk%  Category 

870.1100 

Acute  Oral  Toxicity  -rat 

447403-01 

IV 

870.1200 

Acute  Dermal  Toxicity 

447403-02 

III 

870.1300 

Acute  Inhalation  Toxicity  -  rat 

447403^)3 

III 

870.2400 

Acute  (Prwiary)  Eye  Irritation  -  rabbits 

440703-02 

II 

870.2500 

Acute  (Primary  Dermal)  Skin  Irritation 

440703-01 

III 

870.2600 

Hypersensitivity  (skin  sensitizatkxi) 

NA 

Waived 

Appropriate  labeling  (protective 
eyewear)  was  used  to  mitigate  these 
moderately  acute  toxicological  risks. 
Due  to  the  low  toxicity,  metabolism, 
rapid  degradation  and  long  history  of 
dietary  exposure  to  this  natiu-ally 
occurring  biochemical,  chronic  and 
subchronic  data  were  waived.  No  other 
toxic  endpoints  were  identified  and 
therefore  no  reference  dose  and  no 
observable  effect  level  were  established. 

V.  Aggregate  Exposures 

In  examining  aggregate  exposiwe, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groiuid  water  or 
surface  water  and  exposiue  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Methyl  anthranilate  residues, 
when  used  as  a  bird  repellent,  are 
already  exempt  from  the  requirement  of 
a  tolerance  on  blueberries,  cherries  and 
grapes,  based  upon  a  "worst  case" 
maximum  concentration  on  cherries  of 
35  ppm  (60  FR  9816,  February  22,  1995) 
and  the  fact  that  natural  levels  of  33 
ppm  occiir  in  commonly  consujoaed 
foods,  such  as  grapes,  and  that  use  of 
methyl  anthranilate  as  a  flavoring  agent 
results  in  residues  of  approximately  30 
ppm  in  baked  goods  and  up  to  400  ppm 
in  gum.  For  com  and  sunflowers, 
methyl  anthranilate,  applied  at  a  rate  of 
only  0.2862  poimds  per  acre,  results  in 
residues  of  less  than  33  ppm  on  these 
crops,  even  when  taking  into  accoimt 
the  4.5-fold  and  14-fold  maximum 
theoretical  concentration  factors  for 
processed  commodities.  Because  methyl 
anthranilate  is  a  volatile  compovmd, 
which  rapidly  degrades  when  exposed 


to  ultraviolet  light  (sunlight),  and  warm 
temperatiues  in  the  environment, 
further  reduction  in  residues  is 
expected.  The  dietary  exposure  is  not 
anticipated  to  be  increased  significantiy 
in  a  typical  human  diet  by  the  use  of 
this  biochemical  pesticide  on 
simflowers  and  com.  Further,  since 
methyl  anthranilate  has  shown  no 
mammalian  toxicity  and  is  rapidly 
metabolized  in  human  intestines  and 
liver,  no  dietary  risk  from  these  . 
additional  uses  of  this  biochemical 
pesticide  are  anticipated. 

2.  Drinking  water  exposure.  Methyl 
anthranilate  is  very  unlikely  to  be  fbimd 
in  drinking  water,  given  the  extremely 
low  application  rate  and  rapid 
environmental  and  microbial 
degradation  (MRID  431194-01). 

B.  Other  Non-Dietary,  Non- 
Occupational  Exposure 

The  primary  non-dietary,  non- 
occupational sources  of  exposure  the 
Agency  considered  include  exposure 
through  use  in  lawns  (turf),  and  on 
cherries,  blueberries  and  grapes  grown 
around  the  home  or  structures.  Methyl 
anthranilate  products  are  registered  for 
use  on  residential  t\uf  (lawns)  but  not 
for  any  indoor  uses.  Limited  exposure 
would  result  from  use  on  home  lawns, 
because  of  the  rapid  degradation  of 
methyl  anthranilate  luider  simlight. 
Even  though  methyl  anthranilate 
products  can  be  used  on  household 
(gardens)  grown  cherries,  blueberries 
and  grapes,  the  use  is  expected  to  be 
infrequent  and  very  low.  because  of  the 
limited  quantities  needed  to  control  the 
targeted  species  during  any  growing 
season.  In  addition,  methyl  anthranilate 
rapidly  degrades,  thus  liinited  exposure 
is  anticipated.  Use  of  methyl 
anthranilate  around  structures  would 
not  significantly  increase  the  exposure, 
because  of  the  limited  use  anticipated 
around  the  home.  Home  applicators 


could  be  exposed  to  methyl 
anthranilate,  but  this  would  be  in  a 
limited  manner  due  to  the  infrequent 
use  aroimd  the  home.  The  Agency 
expects  littie  risk  from  this  exposure 
due  to  the  low  toxicity  (UDso  of  >5,000 
mg/kg  oral  toxicity  in  rats;  dermal  LDso 
of  >2,000  thm  5,000  mg/kg;  inhalation 
LDjo  of  >0.5  thru  2.0  rag/liter)  of  this 
natvual  constituent  of  certain  plants 
(i.e.,  grapes). 

VI.  Cumulative  Effects 

Methyl  anthranilate  does  not  exhibit  a 
toxic  mode  of  action  to  the  target 
species  (birds)  or  any  mammals  to 
which  limit  dose  were  tested.  Thus, 
because  there  is  no  indication  of 
mammalian  toxicity  to  this  substance, 
no  ciunulative  effects  with  other  related 
compounds  is  expected. 

Vn.  Determination  of  Saiiety  for  U.S. 
Population,  Infants  and  Children 

Methyl  anthranilate  has  been 
demonstrated  by  the  results  of  acute 
toxicity  testing  in  manunals  to  cause  no 
adverse  effects  when  dosed  orally  and 
via  inhalation  at  the  limit  dose  of  each 
study.  Further,  significant  methyl 
anthranilate  residues  relative  to  levels 
found  in  foods  have  not  been  detected 
on  treated  com  and  simflower. 
Considering  the  low  toxicity  and  the 
lack  of  significant  residues  of  this 
naturally  occiuring  biochemical, 
combined  with  its  metabolism  in  the 
intestines  if  ingested,  EPA  has 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  fi-om 
aggregate  exposure  to  the  U.S. 
population,  or  any  significant 
subpopulation,  including  infants  and 
children,  to  residues  of  methyl 
anthranilate.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  EPA  did  not  use  a 
lOx  safety  factor  for  children  in  its 
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analysis  because  of  the  low  toxicity  of 
methyl  anthranilate  and  the  lack  of 
significant  residue  relative  to  levels 
found  in  food  when  applied  to  com  and 
sunflower. 

Vm.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  under  the  FFDCA,  as 
amended  by  FQPA,  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticide  active  and  other  ingredients) 
"may  have  an  effect  in  hiunans  that  is 
similar  to  an  effect  produced  by  a 
naturally-occiu-ring  estrogen,  to  other 
such  endocrine  effects  as  the 
Administrator  may  designate." 
Following  the  recomniendations  of  its 
Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  was 
scientific  basis  for  including,  as  part  of 
the  program,  the  androgen  and  thyroid 
hormone  systems,  in  addition  to  the 
estrogen  hormone  system.  EPA  also 
adopted  EDSTAC's  recommendation 
that  the  Program  include  eveduations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals,  EPA  will  use 
FIFRA  and,  to  the  extent  that  effects  in 
wildlife  may  help  determine  whether  a 
substance  may  have  an  effect  in 
hiunans,  FFDCA  authority  to  require  the 
wildlife  evaluations.  As  the  science 
develops  and  resources  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Programs  (EDSP). 

When  the  appropriate  screening  and/ 
or  testing  protocols  being  considered 
imder  the  Agency's  Endocrine  Disruptor 
Screening  Program  have  been 
developed,  methyl  anthranilate  may  be 
subjected  to  additional  screening  and/or 
testing  to  better  characterize  effects 
related  to  endocrine  dismption.  Based 
on  the  weight  of  the  evidence  of 
available  data,  no  endocrine  system- 
related  effects  have  been  identified. 

B.  Analytical  Method(s) 

This  action  is  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  reasons  described 
above.  As  previously  noted,  methyl 
anthranilate  exhibits  rather  low  toxicity. 
For  this  reason  and  because  no 
significant  residues  have  been  detected 
on  treated  com  and  sunflower  (in  other 
words,  residues  beyond  that  of  methyl 
anthranilate  found  naturally  in  grapes 
are  imlikely),  no  analytical  method  for 
enforcement  purposes  is  required. 

C.  Codex  Maximum  Residue  Level 

The  Agency  is  not  aware  of  any 
international  tolerances,  exemptions 


from  tolerance  or  Maximum  Residue 
Levels  (MRLs)  issued  for  methyl 
anthranilate.  Furthermore,  the  Agency  is 
not  aware  of  any  issues  regarding  Codex 
Maximum  Residue  Levels. 

IX.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regiUations  which  govem  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  die  FQPA  of  1996,  EPA  wall 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
nxunber  OPP-301127  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  August  7,  2001. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regidation  that  you  object  tp,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  subipitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 


Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX.A.,  you  should  also  send  a  copy 
of  yoiu'  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  number 
OPP-301127,  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
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electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  t6  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes. an 
exemption  from  the  tolerance 
requirement  imder  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4. 1993). 
This  final  nUe  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  D  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Nor  does  it  require 
any  special  considerations  under 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994);  or  OMB  review  or 
any  Agency  action  under  Executive 
Order  13045.  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23,  1997).  This  action  does  not 
involve  any  technical  standards  that 
woidd  require  Agency  consideration  of 
volimtary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note). 
Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 


the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and -timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  reg\ilations  that 
have"  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  c5rder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govermnent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricidtiu^  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  25,  2001. 
lanet  L.  Andersen, 

Director,  BiopesUcides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.1143  is  revised  to  read 
as  follows: 

§  1 80. 1 1 43    Methyl  antliranilate ;  exemption 
from  the  requirement  of  a  tolerance. 

Methyl  anthranilate,  a  biochemical 
pesticide,  is  exempt  from  the 
requirement  of  a  tolerance  when  used  in 
accordance  with  good  agricultural 
practices  on  the  following  raw 
agricultural  conunodities:  Blueberry, 
cherry,  com,  grape,  and  siuiflower. 

[FR  Doc.  01-14487  Filed  6-7-01;  8:45  am] 
BILLING  CODE  6SaO-60-a 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[DA  01 -1293] 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Conununications 
Commission. 
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action:  Final  rule. 


SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amend?  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment.  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

DATES:  Effective  June  8,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  May  16,  2001,  and 
released  May  25,  2001.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoiirs  in  the 
Commission's  Reference  Center,  445 
12th  Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchfised  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  1231  20th 
Street,  NW.,  Washington,  DC  20036, 
(202)  857-3800,  facsimile  (202)  857- 
3805. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
/illotments  imder  Alabama,  is  amended 
by  removing  Channel  286C  and  adding 
Channel  286C3  at  Albertville. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  255C  and  adding 
Channel  255A  at  Leupp. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Delaware,  is  amended 
by  removing  Channel  250A  and  adding 
Channel  251A  at  Selbyville. 

5.  Section  73.202.{b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  272A  and  adding 
Channel  274A  at  Blountstown  and  by 
removing  Channel  2  74 A  and  adding 
Channel  274C3  at  Blountstown.' 


'  On  April  22, 1999,  the  authorization  for  Channel 
272A,  Blountstown,  Florida,  was  amended  by  a 
one-step  application  to  specify  Channel  274A  in 
lieu  of  Channel  272A.  However,  that  change  was 
not  published  in  the  Federal  Regiater  and  the  FM 
Table  of  Allotments  was  not  corrected  to  reflect  the 
channel  change.  We  take  this  opporttmity  to  correct 


6.  Section  73.202(b),.the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  removing  Channel  300C3  and  adding 
Channel  300C2  at  Valdosta. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  removing  Channel  264A  and  adding 
Channel  264C1  at  Crystal  Falls. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  luider  Nebraska,  is  amended 
by  removing  Channel  292C2  and  adding 
Channel  292C1  at  Lincoln. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  removing  Channel  262A  and  adding 
Channel  261C  at  Beatty. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  removing  Channel  272C3 
and  adding  Channel  272C1  at  Clovis. 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Vermont,  is  amended 
by  removing  Channel  233C3  and  adding 
Channel  233A  at  RuUand. 

12.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Garapan,  Saipan,  is 
amended  by  adding  Chaimel  250C1  at 
Garapan,  Saipan. 

Federal  Communications  Commission. 

John  A.  Karoiuos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14524  Filed  6-7-01;  8:45  am) 

BiLUNO  COOE  6na-oi-u 


the  FM  Table  of  Allotments  with  respect  to 
Blountstown. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

Initiation  of  Review  of  Management 
Plan  for  the  Florida  Keys  National 
Marine  Sanctuary;  Notice  of  Scoping 
Meetings 

AGENCY:  Marine  Sanctuaries  Division 
(MSD).  National  Ocean  Service  (NOS), 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce  (DOC). 
ACTION:  Initiation  of  review  of 
management  plan;  Notice  of  scoping 
meetings. 

SUMMARY:  In  accordance  with  section 
304(e)  of  the  National  Marine 
Sanctuaries  Act,  as  amended,  (NMSA) 
(16  U.S.C.  1431  et  seq.),  the  Marine 
Sanctuaries  Division  of  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  is  initiating  a 
review  of  the  Florida  Keys  National 
Marine  Sanctuary  (FKNMS  or 
Sanctuary)  Management  Plan,  to 
evaluate  substantive  progress  toward 
implementing  the  goals  for  the 
Sanctuary,  and  to  make  revisions  to  the 
plan  and  regulations  as  necessary  to 
fulfill  the  purposes  and  policies  of  the 
NMSA. 

NOAA  will  conduct  public  scoping 
meetings  to  gather  information  and 
comments  from  individuals, 
organizations,  and  government  agencies 
on  the  scope,  types  and  significance  of 
issues  related  to  the  Sanctuary's 
management  plan  and  regulations. 
DATES:  Written  comments  should  be 
received  by  July  20,  2001. 

The  scoping  meeting  dates  are: 

1.  Thursday,  Jime  21,  2001,  7:00  p.m. 
in  Marathon. 

2.  Friday,  June  22.  2001,  7:00  p.m.  in 
Key  Largo. 

3.  Tuesday,  Jime  26,  2001,  7:00  p.m. 
in  Key  West. 

ADDRESSES:  Mail  written  comments  to 
the  Florida  Keys  National  Marine 


Sanctuary  (Management  Plan  Review), 
Post  Office  Box  500368,  Marathon,  FL 
33050.  Comments  will  be  available  for 
public  review  at  the  same  address. 
The  scoping  meeting  locations  are: 

1.  Marathon — Maramon  Garden  Club, 
5270  Overseas  Highway,  Marathon,  FL. 

2.  Key  Largo — Key  Largo  Library, 
Tradewinds  Shopping  Center,  101485 
Overseas  Highway,  Key  Largo,  FL. 

3.  Key  West — Holiday  Inn  Beachside, 
3841  N.  Roosevelt  Blvd.,  Key  West.  FL. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  D.  Causey,  Sanctuary 
Superintendent,  (305)  743-2437x26. 
SUPPLEMENTARY  INFORMATION:  The 
Florida  Keys  National  Marine  Sanctuary 
was  designated  by  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA)  P.L.  101- 
605.  The  Sanctuary  includes  2900 
square  nautical  miles,  of  coastal  and 
ocean  waters,  and  the  submerged  lands 
thereimder,  surrounding  the  Florida 
Keys.  The  2.5  million-acre  Sanctuary 
contains  one  of  North  America's  most 
diverse  assemblages  of  terrestrial, 
estuarine,  and  marine  fauna  and  flora, 
including,  in  addition  to  the  Florida  reef 
tract,  thousands  of  patch  reefs,  one  of 
the  largest  sea  grass  communities 
covering  1.4  million  acres,  mangrove 
hinged  shorelines,  mangrove  islands, 
and  various  hardbottom  habitats.  These 
diverse  habitats  provide  shelter  and 
food  for  thousands  of  species  of  marine 
plants  and  animals,  including  more  than 
50  species  of  animals  identified  under 
federal  or  state  law,  as  endangered  or 
threatened.  The  present  Management 
Plan  for  the  Sanctuary  was  completed  in 
1996. 

The  proposed  revised  Management 
Plan  will  likely  involve  changes  to 
existing  management  policies  of  the 
Sanctuary,  to  address  current  issues  and 
challenges,  and  to  better  protect  and 
manage  the  Sanctuary's  resources  and 
qualities.  NOAA  anticipates  completion 
of  the  revised  Management  Plan  by  June 
30,  2002,  and  concomitant  documents, 
including  any  revised  regulations,  will 
require  approximately  six  to  twelve 
additional  months. 

This  timeline  will  allow  NOAA  to 
prepare  a  revised  plan  to  be  submitted 
to  the  Governor  of  the  State  of  Florida 
for  review  and  approval  in  July  2002. 
The  State  of  Florida  is  a  co-trustee  in  the 
management  of  the  Sanctuary  and 
NOAA  has  determined  that  at  the 
conclusion  of  the  five-year  review  of  the 


Sanctuary,  it  will  re-propose  the 
management  plan  and  regulations  for 
the  Governor's  review,  similar  to  the 
forty-five  day  review  period  required 
imder  section  304(b)  of  the  National 
Marine  Sanctuary  Act  at  the  time  a 
national  marine  sanctuary  is  being 
designated  (16  U.S.C.  1434(b)). 

Autliority:  16  U.S.C.  section  1431  et  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  June  4,  2001. 
Ted  I.  Lillestolen, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  01-14428  Filed  6-7-01;  8:45  am] 
BIIXINO  CODE  3S10-0B-M 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

37  CFR  Parts  1  and  2 

[Doclwt  No.  9911 05297-1 1 25-03] 
RIN  0651-AB01 

Revision  of  Patent  and  Trademarl( 
Fees  for  Fiscal  Year  2002;  Correction 

agency:  United  States  Patent  and 
Trademark  Office,  Commerce. 
ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  published  a  proposed 
rule  in  the  Federal  Register  of  May  9, 
2001,  revising  certain  patent  fee 
amounts  and  a  trademark  fee  amount  for 
fiscal  year  2002,  changing  the 
maintenance  fee  correspondence 
address,  and  amending  a  fee  to  reflect 
current  business  practice.  This 
document  corrects  one  error  in  that 
proposed  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Lee  by  e-mail  at 
matthew.Jee@uspto.gov,  by  telephone  at    ' 
(703)  305-8051,  or  by  fax  at  (703)  305- 
8007. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Patent  and  Trademark 
Office  published  a  proposed  rule 
entitled  "Revision  of  Patent  and 
Trademark  Fees  for  Fiscal  Year  2002"  in 
the  Federal  Register  of  May  9,  2001  (66 
FR  23642).  The  proposed  rule  contains 
an  error  in  the  Other  Considerations 
section.  The  paragraph  that  references 
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an  appendix  comparing  existing  and 
proposed  fee  amounts  should  have  been 
omitted.  The  appendix  was  referenced 
for  informational  piuposes  only.  This 
dociunent  corrects  the  error  in  the  Other 
Considerations  section. 

In  rule  FR  Doc.  01-11591,  published 
on  May  9,  2001  (66  FR  23642),  make  the 
following  correction.  On  page  23643,  in 
the  third  coliunn,  remove  the  third 
paragraph  from  the  Other 
Considerations  section. 

Dated:  May  31,  2001. 
Nicholas  P.  Godici, 

Acting  Under  Secretary  of  Commerce  for 

Intellectual  Property  and  Acting  Director  of 

the  United  States  Patent  and  Trademark 

Office. 

[FR  Doc.  01-14510  Filed  6-7-01;  8:45  am] 

BILUNO  COOC  3S10-16-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[Rl-022a;  A-1-FRL-6990-7] 

Approval  and  Promulgation  of  Air 
Quality  impiententatlon  Plans;  Riiode 
Island;  Post-1996  Rate-of-Progress 
Emission  Reduction  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(Sn*)  revision  submitted  by  the  State  of 
Rhode  Island.  This  revision  establishes 
a  post-1996  rate-of»progress  (ROP)  plan 
for  the  Providence  serious  ozone  , 
nonattainment  area.  In  the  Final  Rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 


of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 
DATES:  Written  comments  must  be 
received  on  or  before  July  9,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency, 
EPA — New  England,  One  Congress 
Street.  Suite  1100.  Boston,  MA  02114- 
2023.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Office  of  Ecosystem  Protection. 
U.S.  Environmental  Protection  Agency, 
EPA — New  England,  One  Congress 
Street.  11th  floor,  Boston,  MA  and  at  the 
Office  of  Air  Resources,  Department  of 
Environmental  Management,  235 
Promenade  Street,  Providence,  RI 
02908-5767. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  McConnell,  (617)  918-1046." 
SUPPUEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  May  21,  2001. 
Ira  W.  Leighton, 

Acting  Regional  Administrator,  EPA — New 

England. 

IFR  Doc.  01-13942  Filed  6-7-01;  8:45  am] 

BILUNQ  COOe  SS60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  095-0237b;  FBL-6987-4] 

Revisions  to  the  Arizona  and  California 
State  Implementation  Plans,  Maricopa 
County  Environmental  Services 
Department,  Placer  County  Air 
Pollution  Control  District  and  Soutti 
Coast  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Maricopa  County 
Environmental  Services  Department 
(MCESD)  portion  of  the  Arizona  State 
Implementation  Plan  (SIP),  and  the 
Placer  County  Air  Pollution  Control 
District  (PCAPCD)  and  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  portions  of  the  California 
SIP.  These  revisions  concern  volatile 
organic  compoimd  (VOC)  emissions 
from  Pharmaceutical,  Cosmetic  and 
Vitamin  Manufacturing  Operations, 
Fiberboard  Manufacturing,  and 


Hydrogen  Plant  Process  Vents.  We  are 
proposing  to  approve  local  rules-  to 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATE:  Any  comments  on  this  proposal 
must  arrive  by  July  9,  2001. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel.  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Envirorunental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814 
Maricopa  County  Environmental 

Services  Department,  1001  N.  Central 

Avenue.  Suite  201,  Phoenix.  Arizona. 

85004-1942 
Placer  County  APCD,  DeWitt  Center. 

11464  "B"  Ave..  Auburn.  CA  95603- 

2603 
South  Coast  AQMD,  21865  E.  Copley 

Dr..  Diamond  Bar.  CA  91765-4182 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Addison,  Rulemaking  Office  (Air-4). 
U.S.  Environmental  Protection  Agency. 
Region  DC,  (415)  744-1160. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  MCESD  349 — Pharmaceutical, 
Cosmetic  and  Vitamin  Manufacturing 
Operations.  PCAPCD  229— Fiberboard 
Manufacturing,  and  SCAQMD  1189— 
Hydrogen  Plant  Process  Vents.  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  these  SIP  revisions  are  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  April  27.  2001. 
Mike  Scliulz, 

Acting  Regional  Administrator,  Region  DC. 
[FR  Doc.  01-14248  Filed  6-7-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[DE001-1000;  FRL-6988-2] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  Chemical 
Accident  Prevention  Provisions  and 
Risk  Management  Plans;  Delaware; 
Approval  of  Accidental  Release 
Prevention  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control's 
(DNREC's)  request  to  implement  and 
enforce  its  accidental  release  prevention 
program  in  place  of  similar  Federal 
requirements.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  request  for  rule 
approval  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
conunents.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  conunent  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  July  9,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029  and 
Robert  A.  Banish,  Delaware  Department 
of  Natural  Resources  and  Environmental 
Control,  Division  of  Air  and  Waste 
Management,  715  Grantham  Lane,  New 
Castle,  DE  19720.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Protection  Division,  U.S.  Environmental 
Protection  Agency,  Region  ID,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103;  the  Air  and  Radiation  Docket 


and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  Delaware  Department  of  Natural 
Resources  &  Environmental  Control, 
Division  of  Air  and  Waste  Management, 
715  Grantham  Lane,  New  Castle,  DE 
19720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  Walker,  215-814-3297,  at  the 
EPA  Region  III  address  above,  or  by  e- 
mail  at  walker.dianne@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  action, 
pertaining  to  the  proposed  approval  of 
Delaware's  accidental  release 
prevention  program  (Clean  Air  Act 
section  112(r)),  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regiilations" 
section  of  this  Federal  Register 
publication. 

Dated:  May  16,  2001. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  01-14080  Filed  6-7-01;  8:45  am) 

BtUJNG  CODE  eS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
tFRL-6992-7] 
RIN  2060-AG13 

Control  of  Air  Pollution  From  Motor 
Vehlcles  and  New  Motor  Vehicle 
Engines;  Revisions  to  Regulations 
Requiring  Availability  of  Information 
for  use  of  On-Board  Diagnostic 
Systems  and  Emission-Related 
Repairs  on  1994  and  Later  Model  Year 
Light-Duty  Vehicles  and  Light-Duty 
Trucks  and  2005  and  Later  Model  Year 
Heavy-Duty  Vehicles  and  Engines 
Weighing  14,000  Pounds  Gross 
Vehicle  Weight  or  Less 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Today's  action  proposes 
modifications  to  EPA's  Service 
Information  regulations  for  light-duty 
vehicles  and  trucks,  including  requiring 
vehicle  manufacturers  to;  make  full  text 
emissions-related  service  information 
and  training  information  available  via 
the  World  Wide  Web;  provide 
equipment  and  tool  companies  with 
information  that  allows  them  to  develop 


equipment  with  pass-through 
reprogramming  capabilities;  make 
available  enhanced  diagnostic 
information  to  aftermarket  scan  tool 
manufacturers;  make  available 
manufacturer-specific  diagnostic  tools 
for  sale  to  interested  parties;  and  make 
available  additional  OBD  technical 
information  that  manufacturers  must 
provide.  In  addition,  today's  proposal 
requests  comment  on  extending  the 
availability  of  emission-related  service 
information  to  heavy-duty  engines  and 
vehicles  weighing  14,000  pounds  or  less 
beginning  in  the  2005  model  year. 

DATES:  Comments  must  be  received  on 
or  before  August  7,  2001.  A  public 
hearing  will  be  held  on  July  25,  2001. 
Requests  to  present  oral  testimony  must 
be  received  on  or  before  July  2,  2001. 

ADDRESSES:  Comments  must  be 
submitted  to  Holly  Pugliese, 
Certification  and  Compliance  Division, 
U.S.  Environmental  Protection  Agency, 
2000  Traverwood,  Ann  Arbor,  Michigan 
48105. 

The  public  hearing  will  be  held  at  the 
Holiday  Inn  North  Campus,  3600 
Plymouth  Road,  Arm  Arbor,  MI.  The 
hearing  will  begin  at  10:00  a.m.  and 
continue  until  all  testimony  has  been 
presented. 

Materials  relevant  to  this  rulemaking 
are  contained  in  EPA  Air  Docket  No.  A- 
2000-49.  The  docket  is  located  at  The 
.  Air  Docket,  401  M.  Street,  SW., 
Washington,  DC  20460,  and  may  be 
viewed  in  room  M1500  between  8:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday.  The  telephone  number  is  (202) 
260-7548  and  the  facsimile  number  is 
(202)  2§0-4400.  A  reasonable  fee  may 
be  charged  by  EPA  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Pugliese,  Certification  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency,  2000 
Traverwood,  Ann  Arbor,  Michigan 
48105,  Telephone  734-214-4288, 
Internet  e-mail 

"pugliese.holly@epa.gov,"  or  Christine 
Mikolajczyk.  734-214-4403,  Internet  e- 
mail  "mikolajczyk.  Christine® 
epamail.epa.gov." 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  which  manufacturer 
new  motor  vehicles  and  engines. 
Regiilated  categories  include: 
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Category 

NAICS 

Codes 

(1) 

SIC 

Codes 

(2) 

ExampJes  of  potentially 
regulated  entities 

Industry 

336111 
336112 
336120 

3711 

Motor  Vehicle  Manufacturers 

l\ 


1i  Nortti  American  Industry  Classification  System  (NAICS). 
2)  Standard  Industrial  Classification  (SIC)  system  code. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  product  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  §  86.099-17  of 
title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  product,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Obtaining  Rulemaking  Documents 
Through  the  Internet 

The  preamble,  regulatory  language 
and  regulatory  support  document  are 
also  available  electronically  from  the 
EPA  Internet  Web  site.  This  service  is 
free  of  charge,  except  for  any  cost  you 
already  inciir  for  Internet  connectivity. 
The  official  EPA  version  is  made 
available  on  the  day  of  publication  on 
the  primary  Web  site  listed  below.  The 
EPA  Office  of  Transportation  and  Air 
Quality  also  publishes  these  notices  on 
the  secondary  Web  site  listed  below. 

(1)  http://www.epa.gov/docs/fedrgstr/ 
EPA-AIR/  (either  select  desired  date 
or  use  Search  feature) 

(2)  http://www.epa.gov/OTAQ/  (look  in 
"What's  New"  or  under  the  specific 
rulemaking  topic) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

Table  of  Contents 

I.  What  is  the  Important  Background 

Information  for  this  Proposal? 
n.  What  are  the  Details  of  This  Proposal? 

A.  How  Do  Vehicle  Manufacturers 
Disseminate  Information  Under  This 
Proposed  Rulemaking? 

B.  What  Provisions  are  Proposed  for 
Service  Information  for  Third  Party 
Information  Providers? 

C.  What  Requirements  Are  Proposed  for 
the  Availability  of  Training  Information? 

D.  What  Requirements  Are  Proposed  for 
Reprogramming? 

E.  what  Requirements  Are  Proposed  for  the 
Availability  of  Enhanced  Information  for 


Diagnostic  Scan  Tools  and  OEM-Specific 
Diagnostic  Scan  Tools? 

F.  What  are  the  Cost  Provisions  Proposed 
for  Service  Information? 

G.  Which  Reference  Materials  are  Proposed 
for  Incorporation  by  Reference? 

H.  What  Requirements  Are  Proposed  for 
Heavy-Duty  Service  Information? 

I.  Are  Formats  for  Service  Information 
Proposed? 

III.  What  is  the  Cost  of  this  Proposal? 

IV.  What  are  the  Opportunities  for  Public 

Participation? 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearing 

V.  What  are  the  Administrative  Requirements 

for  this  Proposal 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Impact  on  Small  Entities 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175^  Consultation 
and  coordination  with  Indian  Tribal 
Governments 

G.  National  Technology  Transfer  and 
Advsmcement  Act 

H.  Executive  Order  13045:  Children's 
Health  Protection 

L  What  Is  the  Important  Background 
Information  for  This  Proposal? 

Section  202(m)(5)  of  the  CAA  directs 
EPA  to  promulgate  regulations  requiring 
vehicle  manufactiuers  to  provide  to: 

Any  person  engaged  in  the  repairing  or 
servicing  of  motor  vehicles  or  motor  vehicle 
engines,  and  the  Administrator  for  use  by  any 
such  persons,  *   *   *  any  and  all  information 
needed  to  make  use  of  the  [vehicle's] 
emission  control  diagnostic  system  *  *  * 
and  such  other  information  including 
instructions  for  making  emission-related 
diagnoses  and  repairs. 

Such  requirements  are  subject  to  the 
requirements  of  section  208(c)  regarding 
protection  of  trade  secrets;  however,  no 
such  information  may  be  withheld 
under  section  208(c)  if  that  information 
is  provided  (directly  or  indirecUy)  by 
the  manufacturer  to  its  franchised 
dealers  or  other  persons  engaged  in  the 
repair,  diagnosing  or  servicing  of  motor 
vehicles. 

On  August  9,  1995,  EPA  published  a 
final  rulemaking  (60  FR  40474)  which 
set  forth  the  Agency's  service 
information  regulations.  These 
regulations,  in  part,  required  each 
Original  Equipment  Manufacturer 
(OEM)  to  do  tiie  following:  (1)  Ust  all 


of  its  emission-related  service  and  repair 
information  on  a  Web  site  called 
FedWorld  (including  the  cost  of  each 
item  and  where  it  could  be  purchased); 
(2)  either  provide  enhanced  information 
to  equipment  and  tool  companies  or 
make  its  OEM-specific  diagnostic  tool 
available  for  purchase  by  aftermarket 
technicians,  and  (3)  make 
reprogranuning  capability  available  to 
independent  service  and  repair 
professionals  if  its  franchised 
dealerships  had  such  capability.  These 
requirements  were  intended  to  ensure 
that  aftermarket  service  and  repair 
facilities  have  access  to  the  same 
emission-related  service  information,  in 
the  same  or  similar  maimer,  as  that 
provided  by  vehicle  manufacturers  to 
their  franchised  dealerships. 

In  order  to  meet  Congress'  intent  that 
consumers  have  freedom  of  choice  in 
where  to  have  their  vehicles  serviced,  it 
is  essential  for  independent  technicians 
to  have  access  to  timely  and  accurate 
emission-related  service  and  repair 
information.  Industry  estimates  indicate 
that  independent  technicians  perform 
up  to  80%  of  all  vehicle  service  and 
repairs.  Fiuther,  independent 
technicians  perform  more  repairs  on 
older  vehicles  (which  are  more  likely 
than  newer  vehicles  to  have  higher 
emissions)  than  technicians  in 
franchised  dealerships.  These 
conclusions  are  the  result  of  statistics 
issued  from  the  Motor  and  Equipment 
Manufacturers  Association  (Automotive 
Industry  Status  Report,  1999.  EPA  Air 
Docket  A-2000-49,  item  II-F-05)  that 
(1)  the  level  of  excess  emissions 
increases  as  a  vehicle's  mileage 
increases,  and  (2)  the  percentage  of  non- 
dealer  repairs  increased  and  dealer 
repairs  decreased  as  a  vehicle's  mileage 
increased  and  warranty  coverage  is  no 
longer  an  issue. 

In  addition,  OEM  comments 
submitted  during  the  comment  period 
for  the  prior  service  information 
proposal  (56  FR  48278,  September  24, 
1991)  spoke  to  the  integral  role 
aftermarket  technicians  play  in 
servicing  the  approximately  200  million 
vehicles  in  use.  Many  OEMs  indicated 
that  the  number  of  service  bays  in  their 
franchised  dealerships  are  inadequate  to 
service  their  fleets  of  vehicles  and  that 
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they  depend  on  aftermarket  technicians 
to  provide  service  for  their  customers' 
vehicles,  especially  for  those  vehicles 
out  of  warranty.  This  further  highlights 
the  need  for  independent  technicians  to 
have  access  to  timely  and  appropriate 
emission-related  repair  and  service 
information. 

Since  1995,  the  Agency  has  gained 
experience  in  the  implementation  of  the 
service  information  requirements. 
Additionally,  changing  technology  has 
made  it  necessary  to  revisit  the  ciurent 
requirements  to  take  advantage  of 
advanced  technology. 

n.  What  Are  the  Details  ofThis 
Proposal? 

A.  How  Would  Vehicle  Manufacturers 
Disseminate  Information  Under  This 
Proposed  Rulemaking? 

In  the  prior  service  information 
proposal  (56  FR  48272,  September  24, 
1991),  we  proposed  the  dissemination  of 
the  required  information  by  electronic 
format.  However,  after  extensive 
comments  from  the  automotive  industry 
and  our  concerns  at  that  time  about  the 
capability  of  the  World  Wide  Web  to 
handle  the  information  and  its  limited 
use  by  the  general  public,  we  elected  to 
use  NTIS'  FedWorld  as  the  means  of 
making  information  available.  Rather 
than  being  a  full  text  data  base,  the 
FedWorld  data  base  is  best 
characterized  as  a  card  catalog  of 
required  information,  i.e.,  it  lists  the 
tide,  price,  and  purchasing  instructions 
for  each  item. 

As  we  have  implemented  the  1995 
requirements,  a  variety  of  issues  have 
been  raised  about  the  effectiveness  of 
the  information  distribution 
requirements.  First,  several  issues  have 
been  raised  related  to  the  effectiveness 
of  FedWorld  in  making  the  required 
information  available  in  an  efficient  and 
cost-effective  manner.  Input  from  both 
OEMs  and  aftermarket  tiechnicians 
indicates  that  it  is  often  difficult  to  find 
specific  items  in  the  FedWorld  data 
base.  This  is  due  to  various  factors, 
including  the  lack  of  common 
terminology  among  OEMs  for  the  same 
or  similar  items  and  the  failiu^  of  OEMs 
to  provide  descriptions  of  each  item, 
e.g.,  docimients  are  often  listed  by  part 
number  with  no  indication  of  what  they 
contain.  Additionally,  EPA  has  been 
made  aware  that  the  information  listed 
in  FedWorld  often  was  not  available  to 
be  shipped  bom  an  OEM's  designated 
distributor  within  one  business  day  of 
an  order  being  placed,  as  required  by 
the  regulations.  OEMs  have  also 
complained  about  the  administrative 
costs  they  were  charged  by  NTIS  and 


the  lack  of  technicians  accessing  the 
data  base. 

EPA  agrees  that  there  appears  to  be  a 
limited  number  of  technicians  accessing 
the  FedWorld  database.  We  believe  this 
is  due  to  a  variety  of  factors,  including 
the  following:  (1)  A  lack  of  awareness 
about  its  existence;  (2)  the  model  years 
applicable  to  the  information  listed  are 
just  now  coming  out  of  the  original 
manufacturer  warranty;  and  (3)  the 
inability  to  receive  the  information  in  a 
timely  manner.  Based  on  recent 
communications  to  the  Agency,  it 
appears  that  technicians  are  beginning 
to  use  FedWorld  as  the  models 
contained  in  the  database  are  appearing 
in  larger  nimibers  at  aftermarket  repair 
facilities.  However,  the  database  is  still 
cumbersome  to  search  and  does  not 
result  in  the  information  being  provided 
in  a  timely  manner.  Finally,  over  the 
past  year,  several  OEMs  have  sought  the 
Agency's  opinion  as  to  whether  they 
could  opt-out  of  the  FedWorld 
requirement  if  they  made  available  the 
required  information  on  their  own    ' 
Internet  sites. 

As  a  result  of  these  requests  and  the 
issues  cited  above,  we  concluded  that 
changes  to  the  existing  regulations  are 
necessary  to  ensure  that  emission- 
related  service  and  repair  information  is 
available  in  a  timely  manner  to  all 
persons  who  service  and  repair  motor 
vehicles. 

Therefore,  today's  rulemaking 
proposes  that  within  6  months  of 
publication  of  the  Final  Rule,  each  OEM 
shall  launch  individual  World  Wide 
Web  Internet  sites  and  up-load  on  its 
Web  site  the  full  text  of  all  emission- 
related  service  and  repair  documents,' 
in  English,  for  all  OBD  equipped  1996 
and  later  model  year  vehicles.  We  are 
aware  that  OEMs  may  be  at  different 
points  in  their  Web  site  development. 
We  are  also  aware  that  some  OEM 
information  for  1996  through  2000 
model  years  may  not  be  readily 
converted  for  use  on  the  World  Wide 
Web  and  the  cost  of  doing  so  may  be 
prohibitive.  Therefore,  EPA  requests 
comment  on  the  need  for  a  short  phase- 
in  period  for  making  available  full-text 
service  information  as  required  in  this 
proposal  for  1996  through  2000  model 
year  vehicles.  Additionally,  we  are 
aware  that  service  information  for  the 
1994  and  1995  model  years  poses  even 
greater  technological  challenges  for 
conversion  to  full-text  for  use  on  the 
World  Wide  Web.  For  example,  several 


'  This  requirement  does  not  apply  to  indirect 
information.  Indirect  information  means  any 
information  that  is  not  specifically  contained  in  the 
service  literature,  but  is  contained  in  items  such  as 
tools  or  equipment  provided  to  franchised 
dealerships  (or  others). 


OEMs  have  indicated  to  us  that  their 
service  manuals  and  technical  service 
biUletins  for  some  of  these  model  years 
are  no  longer  available  to  them  in 
electronic  format.  As  a  residt,  large 
volumes  of  information  would  need  to 
be  electronically  scanned  and  converted 
for  Web-based  access.  Therefore,  we  . 
will  propose  alternative  requirements 
for  these  two  model  years.  For  a 
discussion  of  service  information 
requirements  for  1994  and  1995  model 
years,  please  see  section  II(AK2).  OEMs 
will  not  be  required  to  simultaneously 
maintain  their  indexes  on  the  FedWorld 
database. 

OEMs  may  choose  to  have  a  third 
party  (e.g.,  FedWorld,  an  information 
intermediary,  or  another  entity) 
establish  and  maintain  their  full-text 
Web  sites.  However,  OEMs  would 
remain  responsible  for  ensuring 
accuracy  and  completeness  of 
information  as  well  as  compliance  with 
the  regulations. 

1.  Required  Information 

In  the  original  Service  Information 
requirements  finalized  in  August  of 
1995  (60  FR  40475),  we  required 
manufacturers  to  make  available  "any 
and  all"  information  needed  by  the 
aftermarket  to  make  use  of  the  OBD 
system  and  such  other  information, 
including  instructions  for  making 
emission-related  repairs,  excluding 
trade  secrets.  The  1995  regulations 
defined  emission-related  information  as 
including,  but  not  limited  to,  any 
information  regarding  any  system, 
component  or  part  of  a  vehicle  that 
controls  emissions  and  any  system, 
component  and/or  part  associated  with 
the  powertrain  system,  including,  but 
not  limited  to,  the  engine,  the  fuel 
system  and  ignition  system.  The 
existing  regulations  also  require  that 
information  must  be  provided  for  any 
system,  component  or  part  that  is  likely 
to  affect  emissions,  such  as  transmission 
systems. 

Specifically,  EPA  required  an  index  of 
emissions-related  documents  available 
for  ordering  to  be  up-loaded  on  the 
FedWorld  database.  The  required 
information  included,  but  was  not 
limited  to,  manuals,  technical  service 
bulletins  (TSBs),  diagrams,  charts, 
training  materials  (instructor  manuals), 
and  videos. 

While  we  believe  that  the  definition 
of  "emissions-related"  as  described 
above  is  fairly  comprehensive,  we  have 
received  input  from  aftermarket 
technicians  suggesting  that  there  is 
additional  information  needed  by  the 
aftermarket  to  diagnose  and  complete 
emissions-related  repeiirs  that  is  not 
readily  available  across  all 
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manufacturers.  To  address  these 
concerns  we  are  providing  additional 
clarification  and  examples  of  the  types 
of  information  that  we  beheve  is 
consistent  with  the  statutory  intent  to 
provide  "any  and  all"  information 
needed  to  make  use  of  the  OBD  system. 
These  examples,  which  include  pages 
from  several  OEM  service  manuals  and 
a  generic  logic  flow  diagram  for  a  repair 
procedure,  can  be  found  in  EPA  Air 
Docket  A-2000-49  items  II-F-02,  and 
II-F-04.  To  the  extent  that 
manufactiu-ers  do  not  already  make  this 
information  available  to  their 
dealerships,  we  are  proposing  that  this 
information  be  developed  for  both  their 
dealerships  and  aftermarket  service 
providers.  We  also  believe  that  the  level 
of  information  being  sought  by  the 
aftermarket  and  proposed  in  today's 
action  is  not  proprietary  and  should 
therefore  be  included  in  the  scope  of  the 
required  information.  This  belief  is 
based  in  part  upon  the  increasing 
number  of  manufacturers  who  are 
voluntarily  providing  a  wider  scope  of 
OBD  information  to  aftermarket  service 
providers  without  any  expressed 
concerns  to  EPA  regeirding  the  release  of 
proprietary  information.  To  further 
ensiu^  manufacturers  that  we  do  not 
intend  to  require  proprietary 
information,  we  have  provided  specific 
examples  of  the  increased  level  of 
information  that  is  ciurently  being  made 
available  by  some  manufacturers  that 
we  believe  should  be  consistently 
required  from  all  manufacturers  to 
ensure  the  diagnosis  and  repair  of  OBD 
equipped  vehicles. 

We  are  proposing  that  manufacturers 
make  available  in  full-text  on  their 
respective  Web  sites  OBD  system 
operational  information  wMch  describes 
functional  characteristics  of  the  OBD 
system  and  emission-related 
components  necessary  to  accurately 
diagnose  and  repair  emissions-related 
problems.  In  particular,  aftermarket  and 
dealership  service  providers  have 
indicated  that  OBD  system  operational 
information  such  ais  generic  drive 
cycles,  component  operating  ranges  and 
system  logic  flow  diagrams  are  valuable 
pieces  of  information  needed  for 
accurate  diagnosis  and  repair  of 
emissions-related  problems.  We  also 
believe  that  this  type  of  information  will 
be  needed  for  use  in  Inspection  and 
Maintenance  (I/M)  programs.  Currently 
some  I/M  programs  have  voluntarily 
incorporated  checks  of  the  OBD  system 
into  their  programs.  Additionally, 
within  the  next  one  to  two  years,  EPA 
will  require  a  check  of  the  OBD  system 
in  Inspection  and  Maintenance 
programs.  EPA  has  been  working  with 


the  volimtary  I/M  programs  and  they 
have  expressed  the  need  for  information 
such  as  generic  drive  cycles  to  assist 
them  in  successfully  implementing  OBD 
checks  into  their  programs. 

As  an  example  of  the  type  of  general 
OBD  information  that  EPA  believes  is 
required  to  make  emission-related 
repairs,  and  thus  is  proposing  to  require 
OEMs  to  make  available,  the  most  recent 
Advanced  Engine  Performance 
Specialist  Test  (Ll)  Preparation  Guide 
developed  by  the  organization 
Automotive  Service  Excellence  (ASE) 
includes  a  reference  booklet  that  has 
been  placed  in  EPA  Air  Docket  A-2000- 
49,  item  II-F-01.  The  ASE  Ll 
Preparation  Guide  provides  generic 
examples  of  various  operating 
parameters  for  OBD  components  and 
sensors  (e.g.  a  properly  functioning 
engine  coolant  temperatiire  sensor  will 
show  values  ranging  from  -  40  °F  to 
248°F).  This  information  is  provided  for 
those  taking  the  test  as  an  example  of  a 
diagnostic  procedure  a  technician 
would  utilize  when  servicing  an 
emissions-related  problem.  We  believe 
that  the  ASE  Ll  Preparation  Guide  is  an 
effective  example  of  the  types  of 
information  we  believe  should  be  more 
readily  available  for  all  OEMs.  To 
further  analyze  the  availability  of  this 
level  of  service  information,  we 
conducted  a  literat\u«  search  of  a 
variety  of  service  manuals  from  a  cross- 
section  of  manufacturers.  We  looked  at 
service  manuals  ranging  from  model 
years  1996-2000  for  randomly  chosen 
diagnostic  trouble  code  PX300  (random 
misfire).  A  search  of  the  service  manuals 
was  conducted  to  evaluate  if 
information  such  as  component 
operating  ranges,  logic  flow  diagrams,  or 
generic  drive  cycles  was  available  to 
assist  technicians  in  trouble-shooting 
this  particular  code.  Our  research 
indicated  that  this  type  of  information  is 
not  consistentiy  made  available  by  all 
manufacturers.  Our  analysis  is 
contained  in  EPA  Air  Docket  A-2000- 
49,  item  II-B-01.  "Technical 
Memorandum  fixim  Shannon  Elliot  to 
Holly  Pugliese  and  Arvon  Mitcham, 
March  10,  2000". 

We  are  aware  of  at  least  one 
manufacturer  who  makes  this 
information  available  only  via  their 
manufacturer-specific  diagnostic  scan 
tool.  For  manufacturers  who  currently 
utilize  this  approach,  we  propose  that   - 
this  information  also  be  included  in 
full-text  on  their  respective  Web  site(s). 
For  manufacturers  who  make  this 
information  available  in  publications 
other  than  service  manuals  (e.g., 
training  materials)  that  are  not 
otherwise  subject  to  the  proposed  full- 
text  requirements,  we  propose  that  this 


information  be  readily  accessible  in  full 
text  on  manufacturer  Web  sites  as  well. 
For  all  manufacturers,  this  information 
should  be  formatted  and  appear  in  a 
clear,  consistent,  and  readily  accessible 
manner  (e.g.,  tables  or  logic  flow 
diagrams).  Although  the  information 
should  be  as  vehicle  specific  as 
possible,  we  understand  that  a 
manufacturer's  system  may  be 
consistent  across  vehicle  lines  and, 
therefore,  the  information  may  be 
consolidated  to  make  it  as  generic  as  is 
appropriate. 

Additionally,  vehicle  systems  are 
evolving  in  such  a  way  that  there  is  an 
increased  likelihood  of  all  vehicle 
systems,  including  the  anti-theft  system, 
affecting  the  electronic  control  unit 
(ECU).  Therefore,  we  believe  it  is 
necessary  and  appropriate  to  ensiire  that 
information  reflecting  and  affecting 
these  inter-relationships  is  also 
provided  to  the  aftermarket. 

With  today's  action,  we  propose  that 
the  full-text  documents  to  be  up-loaded 
and  available  for  viewing  on  OEM  Web 
sites  include,  but  not  be  limited  to,  the 
following  items: 

(a)  Manuals,  technical  service 
bulletins  (TSBs),  diagrams,  charts, 
training  materials  (see  Section  IIB  for 
further  detail)  and  videos. 

(b)  OBD  system  operational 
information  that  describes  functional 
characteristics  of  the  OBD  system  and 
emission-related  components.  OBD 
system  operational  information 
includes,  but  is  not  limited  to,  OBD 
generic  drive  cycle  information, 
component  operating  ranges,  and 
system  logic  flow  diagrams.  OEMs  are 
not  required  to  provide  algorithms, 
look-up  tables,  or  any  values  associated 
with  look-up  tables. 

In  addition,  it  is  proposed  that  OEMs 
provide  emission-related  diagnostic 
procedures  on  their  respective  Web  sites 
and  that  access  to  these  procedures  not 
require  connection  to  the  vehicle  to 
access  this  information. 

(c)  Documents  such  as  component 
and  subsystem  manuals  provided  to 
OEMs  or  franchised  dealerships  by 
suppliers  or  other  parties  that  have 
agreements  with  OEMs.  We  understand 
that  OEMs  are  increasingly  using  third 
party  contractors  and  suppliers  to 
design  and  develop  parts  and  other 
vehicle  subsystems.  We  believe  that  this 
information  is  critical  for  the  diagnosis 
and  service  of  emissions-related 
problems  and  needs  to  be  made 
available  to  aftermarket  service 
providers.  Thus,  the  fact  that 
information  is  not  provided  direcUy  by 
an  OEM  to  its  franchised  dealerships 
should  not  preclude  the  OEM  frt)m 
making  non-propriety  service  and  repair 
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information  available  to  the  aftermarket. 
EPA  believes  that  it  is  appropriate  for 
this  infonnation  to  be  made  available  on 
OEM  Web  sites  but  also  requests 
comment  on  alternative  mechanisms  for 
making  this  information  available  to  the 
aftermarket. 

(d)  Any  information  on  other  systems 
that  can  directly  effect  the  emission 
system  within  a  multiplexed  system 
(including  how  information  is  sent 
between  emission-related  system 
modules  and  other  modules  on  a 
multiplexed  bus), 

(e)  Any  information  regarding  any 
system,  component,  or  part  of  a  vehicle 
monitored  by  the  OBD  system  that 
could  in  a  failure  mode  cause  the  OBD 
system  to  illuminate  the  malfunction 
indicator  light  (MIL). 

(f)  Any  other  information  relevant  to 
the  diagnosis  and  completion  of  an 
emissions-related  repair.  This 
information  includes,  but  is  not  limited 
to,  information  needed  to  start  the 

\ehicle  when  the  vehicle  is  equipped 
with  an  anti-theft  or  similar  system  that 
disables  the  engine.  This  information 
also  includes  any  manufactiirer-specific 
emissions-related  diagnostic  trouble 
codes  (DTCs)  and  any  related  service 
buUetins,  trouble  shooting  guides,  and/ 
or  repair  procedures  associated  with 
these  manufacturer-specific  DTCs. 

With  regard  to  anti-theft  systems,  it 
appears  that  some  OEMs  have 
incorporated  systems  into  their  vehicles 
which,  when  the  ECU  is  replaced  or 
reprogrammed  as  part  of  an  emissions- 
related  repair,  prevent  the  vehicles  from 
being  started  without  the  use  of  an 
OEM-specific  tool  and  codes. 
Additionally,  some  OEMs  have 
incorporated  anti-theft  systems  into 
their  vehicles  that  disable  the  engine 
when  the  vehicle  is  brought  in  for 
service.  In  both  of  these  instances,  an 
aftermarket  service  provider  would  not  * 
be  able  to  complete  the  repair  for  the 
customer  without  otherwise  having  to 
take  the  vehicle  to  a  dealership  to 
complete  the  repair.  We  believe  that  an 
emirsions-related  repair  cannot  be 
considered  complete  if  the  owner  is  not 
able  to  drive  the  vehicle  away  from  the 
repair  shop.  Therefore,  we  are  proposing 
that  OEMs  make  this  information 
directly  available  to  the  aftermarket. 

EPA  appreciates  that  vehicle 
manufacturers  spend  considerable 
resources  to  prevent  vehicle  theft  and 
we  do  not  want  to  jeopardize  this 
security  by  allowing  illegal  disablement 
of  the  vehicle  security  system.  Given  the 
sensitive  nature  of  the  anti-theft  system  . 
information,  we  believe  it  is  reasonable 
to  allow  manufactiu^rs  some  additional 
lead-time  to  incorporate  additional 
appropriate  security  measures  as  needed 


by  each  OEM.  EPA  requests  comment 
on  this  issue. 

Information  for  making  emission- 
related  repairs  does  not  include 
information  used  to  design  and 
manufacture  parts,  but  may  include 
manufacturer  changes  to  internal 
calibrations.  However,  a  manufacturer 
need  only  provide  such  information  to 
the  extent  it  has  provided  such 
information  to  its  dealerships. 

Finally,  we  believe  that  manufactiu^rs 
are  accountable  for  the  acciiracy  of  their 
service  information,  for  both  their 
dealerships  and  the  aftermarket  repair 
industry.  Moving  toward  Internet-based 
delivery  of  service  information  should 
increase  the  ability  of  OEMs  to  more 
quickly  respond  to  errors  in  their 
service  infonnation  and  provide  updates 
to  the  required  information  for  all 
interested  parties  in  a  timely  manner. 

2.  Pre-1996  Model  Years 

The  primary  focus  of  this  proposal  is 
on  service  infonnation  for  vehicles 
equipped  with  complete  OBD  systems  , 
i.e.  1996  and  newer  model  year 
vehicles.  However,  we  believe  that  it  is 
important  for  aftermarket  service 
providers  to  have  access  to  service 
information  for  older  models  as  well, 
particularly  since  the  aftermarket 
services  a  majority  of  older  vehicles.  To 
address  this  need,  EPA  is  proposing  that 
OEMs  either  continue  to  maintain  their 
databases  of  information  on  FedWorld 
or  transfer  information  from  FedWorld 
onto  their  Web  sites  and  continue  to 
make  information  available  for  sale  as  it 
ciurently  is  in  FedWorld  for  1994  and 
1995  model  year  vehicles.  Alternatively, 
OEMs  could  elect  to  provide  full  text 
information  on  their  Web  site  for 
vehicles  for  model  years  1994  and  1995. 

3.  Other  Media 

Currently,  OEMs  can  choose  to 
simultaneously  provide  infonnation 
through  a  variety  of  media,  such  as  print 
or  CDs.  However,  EPA  will  not  propose 
to  require  OEMs  to  maintain  multi- 
media formats  with  this  rule.  Some 
manufacturers  have  expressed  an 
interest  in  moving  away  from  print  and 
other  media  in  the  future  and  are 
concerned  about  having  to  maintain 
multiple  media  formats  to  meet  the  EPA 
requirements.  We  believe  that  it  is 
reasonable  for  manufactiu«rs  who  wish 
to  do  so  to  provide  service  information 
to  the  aftermarket  via  the  Internet  only 
and  are  not  proposing  to  require 
manufacturers  to  make  available 
infonnation  in  multiple  media  formats. 

However,  we  are  also  sensitive  to  the 
fact  that  a  majority  of  repairs  performed 
by  the  aftermarket  are  on  older  vehicles. 
Additionally,  the  useful  lives  of  vehicles 


continue  to  increase.  Thus,  aftermarket 
service  providers  need  access  to  service 
infonnation  for  a  wide  range  of  model 
years.  In  Section  n(A)(5),  we  discuss  our 
proposal  that  OEMs  maintain  the 
required  information  in  full-text 
available  on  their  Web  2001model  years 
to  address  this  issue.  We  are  requesting 
comment  on  this  proposed  length  of 
time  and  are  also  requesting  comment 
on  the  mechanisms  that  would  be  used 
by  the  aftermarket  to  obtain  information 
that  is  no  longer  available  in  full-text 
format  from  OEM  Web  sites.  - 

4.  Small  Volume  Provisions 

Because  of  the  small  U.S.  sales 
volumes  of  some  OEMs  and  the 
relatively  small  demand  for  the  service 
information  for  these  manufacturers, 
EPA  believes  it  is  appropriate  to 
propose  some  flexibilit>  for  ,.,  ,ill 
volume  manufai;turt,t:>.  U  i..  i^iuposed 
that  OEMs  witli  anxiucii  sales  of  less  than 
five  thou.>j.  id  vehicles  be  given  12 
month  .  after  the  effective  date  of  the 
final  rule  to  comply  with  the  Web  site 
requirements.  We  also  propose  that 
0^4s  be  exempt  bom  the  Internet 
requirements  if  they  modify  or 
manufacture  less  than  one  thousand 
vehicles  annually,  provided  they 
present  to  the  Administrator  and  obtain 
approval  for  an  alternative  method  by 
which  emission-related  information  can 
be  obtained. 

5.  Timeliness  and  Maintenance  of 
Information 

We  believe  that  for  information  to  be 
effective,  it  must  be  provided  in  a  timely 
maimer.  For  aftermarket  technicians  this 
means  having  access  to  needed 
information  when  the  vehicle  is  brought 
in  for  service.  In  the  past,  OEMs  have 
argued  that  the  aftermarket  service  . 
industry  seldom  perform  emission- 
related  service  during  the  first  two  or 
three  years  of  ownership  (during  the 
24.000  or  36,000  mile  warranty  period), 
and  therefore  don't  need  to  have 
immediate  access  to  new  model  service 
information.  However,  we  believe  that 
aftermarket  service  providers  have,  at 
least,  a  limited  need  for  service 
information  for  new  vehicles. 
Dealership  service  may  not  always  be 
convenient  for  a  customer  and  there  are 
customers  who  prefer  aftermarket 
service  even  though  a  vehicle  is  still 
under  warranty.  Further,  EPA  believes 
that  it  does  not  place  imdue  burden  on 
the  OEMs  to  provide  information  that  is 
already  being  made  available  to  the 
dealerships.  To  ensure  that  aftermarket 
technicians  have  the  required 
information  when  needed,  we  propose 
that  OEMs  upload  the  required 
infonnation  on  their  Web  site  within 
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three  months  of  model  introduction. 
After  this  three  month  period,  we 
propose  that  the  required  information 
for  each  model  be  available  and  updated 
on  the  OEM  Web  site  at  the  same  time 
it  is  available  by  any  means  to  their 
dealers. 

EPA  is  also  proposing  that,  beginning 
with  the  1996  model  year, 
mannfacttirers  maintain  the  required 
information  in  full  text  for  at  least  1 5 
years  after  model  introduction.  After 
this  fifteen-year  period,  we  propose  that 
manufacturers  can  archive  Uie  required 
service  information,  but  that  it  must  be 
made  available  upon  request,  in  a 
format  of  the  manufacturer's  choice 
(e.g.,  CD-ROM).  We  are  proposing  this 
requirement  to  account  for  the 
increasing  useful  life  of  vehicles  and  the 
fact  that  the  aftermarket  services  a 
majority  of  older  vehicles  as  discussed 
above.  However,  we  also  believe  it  is  not 
necessary  to  over-burden  OEM  Web 
servers  with  service  information  that  is 
still  needed  by  the  aftermarket,  but  not 
on  as  regular  a  basis  as  service 
information  for  newer  models. 
Therefore,  we  believe  it  is  appropriate  to 
allow  some  flexibility  for  the 
distribution  of  service  information  for 
older  vehicles.  We  request  comment  on 
the  proposed  length  of  time  that 
manufacturers  will  be  required  to 
maintain  full  text  information  on  thefr 
Web  sites. 

6.  Accessibility  and  Performance 
Requirements 

(a)  Accessibility  Requirements.  We 
propose  that  each  OEM  Web  site  allow 
end-users  to  search  its  database  of 
emission-related  service  information  by 
various  topics.  These  topics  include,  but 
are  not  liinited  to,  model,  model  year, 
key  words  and  phrases,  diagnostic 
procedures,  scheduled  maintenance, 
and  vehicle  identification  number 
(VIN).  Additionally,  we  propose  that 
manufacturers  must  provide 
information  to  allow  for  readily 
identifying  the  latest  calibration. 
Further,  while  the  VIN  may  be  offered 
as  one  means  of  conducting  a  search, 
OEMs  may  not  require  the  use  of  a  VIN 
to  initially  access  the  data  base.  We 
further  propose  that  the  use  of 
proprietary  hardware,  software,  viewers, 
browsers  and  formats  for  accessing 
information  be  prohibited.  In  other 
words,  manufactiu^rs  must  develop 
their  service  information,  and  provide 
access  to  it,  in  such  a  way  that  it  can 
be  viewed  using  software  such  as  Adobe 
Acrobat  Reader  that  is  readily  available 
to  Internet  users.  The  manufacturer's 
Home  Page  must  be  accessible  to  anyone 
and  contain  instructions  on  how  to 
access  the  information.  Instructions 


should  include,  but  not  be  limited  to, 
minimum  hardware  and  non- 
proprietary software  needed  by  the  end- 
user  and  associated  costs  for  accessing 
and  purchasing  infonnation. 

Finally,  we  propose  that  OEMs  not 
limit  the  modem  speed  by  which 
aftermarket  service  providers  can  access 
OEM  Web  sites.  In  other  words,  OEMs 
may  not  limit  access  to  modem  speeds 
of  28k  or  56k.  As  more  and  more 
computer  users  invest  in  digital 
subscriber  lines  (DSL)  and  cable 
modems  to  access  the  Internet,  we  are 
concerned  that  limiting  access  at  these 
relatively  slower  speeds  will  impact  the 
ability  to  access  inJFormation  from  OEM 
Web  sites  in  a  timely  manner. 

Feedback  from  aftermarket  service 
providers  has  indicated  that  there  are 
three  primary  ways  to  generally 
categorize  the  aftermarket.  First,  many 
aftermarket  shops  service  a  wide  variety 
of  makes,  models,  and  model  years  and 
are  likely  to  rely  on  consolidated 
information  such  as  Mitchell  or  All  Data 
and  do  not  generally  need  access  to 
manufacturer-specific  information  on  a 
daily  basis.  There  are  also  aftermarket 
shops  who  specialize  by  categories  such 
as  European  or  Asian  makes  and 
models.  There  are  also  shops  that 
further  specialize  by  a  specific 
manufacturer.  Additionally,  other 
parties  such  as  Inspection/Maintenance 
lanes  and  do-it-yourself  mechanics  may 
be  interested  in  accessing  OEM  Web 
sites.  Because  of  the  potential  for  a  wide 
variety  of  OEM  Web  site  usage,  we  are 
proposing  that  manufacturers  develop  a 
three-tiered  approach  for  the  access  to 
and  cost  structure  of  their  Web-based 
service  information  to  provide 
maximum  flexibility  and  access  to 
aftermarket  service  providers.  We 
propose  that  these  options  include,  but 
not  be  limited  to  short-term,  mid-term, 
and  long-term  access  to  the  required 
information. 

(1)  Short-Term  Access.  We  propose 
that  manufacturers  provide  short  term 
access  for  a  set  price.  Under  this 
scenario,  manufacturers  would  set  up  a 
short  time  frame  of  approximately  24 
hours  whereby  an  aftermarket  service 
provider  would  be  able  to  access  that 
OEM's  Web  site,  search  for  the  piece  of 
information  they  need,  and  purchase, 
download  and/ or  print  it  for  a  set  fee. 
EPA  believes  that  a  reasonable  fee  for 
short  term  access  can  be  as  little  as  $0, 
but  should  be  no  greater  than  $20. 

(2)  Mid-term  Access.  We  are 
proposing  that  manufacturers  provide 
mid  term  access  for  a  set  price.  Under 
this  scenario,  aftermarket  service 
providers  would  be  able  to  access  to  the 
OEM  Web  site  for  a  30  day  time  ft^me 
and  purchase,  download  and/or  print 


information  under  this  option  for  a  set 
fee.  EPA  believes  that  a  reasonable  fee 
for  mid  term  access  can  be  as  little  as 
$0,  but  no  greater  than  S300. 

(3)  Long-term  Access.  We  are 
proposing  that  manufacturers  provide 
long  term  access  for  a  set  price.  Under 
this  scenario,  aftermarket  service 
providers  would  have  access  to  the 
OEM  Web  site  for  a  365  day  time  frame, 
including  the  ability  to  purchase, 
download  and/or  print  the  information 
for  a  set  fee.  EPA  believes  that  a 
reasonable  fee  for  long  term  access  can 
be  as  little  as  $0,  but  no  greater  than 
$2500. 

We  believe  that  establishing  this 
tiered  approach  will  serve  as  a  reference 
point  for  manufacturers  to  develop  and 
implement  access  to  their  Web  sites  that 
allow  maximiun  flexibility  for 
aftermarket  service  providers,  and 
others  who  engage  in  the  service  and 
diagnosis  of  vehicles  given  the  varying 
needs  for  access  to  manufacturer 
specific  information.  Additionally,  EPA 
is  significantly  concerned  that  some 
OEMs  will  develop  pricing  structures 
for  access  to  their  sites  in  such  a  way 
that  will  prevent  the  purchase  of 
information.  Because  of  this  concern 
and  to  help  reduce  the  possibility  that 
inappropriate  pricing  will  occur,  we 
believe  that  it  is  appropriate  for  EPA  to 
establish  specific  pricing  parameters 
that  each  manufactiuer  must  follow 
when  determining  access  fees  for  the 
three  tiers  described  above.  In 
determining  the  pricing  parameters 
described  above,  we  took  into 
consideration  feedback  we  have 
received  thus  far  from  some  aftermarket 
service  providers  on  what  they  believe 
the  appropriate  pricing  parameters  are 
for  each  of  the  three  tiers.  We  also  took 
into  consideration  other  factors  such  as 
the  current  cost  to  the  aftermarket  for 
purchasing  information  from  OEMs  and 
the  potential  costs  to  OEMs  for 
developing,  implementing,  and 
maintaining  OEM  Web  sites.  We  have 
not  received  specific  feedback  bom  a 
majority  of  manufactiuers  on  their 
intended  pricing  structures,  mainly  due 
to  the  fact  that  most  manufacturers  are 
still  in  the  development  stages  of  their 
sites  and  are  not  in  a  position  to 
comment  on  the  issue  at  this  time.  We 
understand  that  the  cost  of  service 
information  is  a  significant  issue  for 
both  the  OEMs  and  aftermarket  service 
providers.  To  this  extent,  we  request 
comment  on  this  proposed  tiered 
structure,  the  pricing  parameters 
established  by  EPA  for  each  of  the  tiers, 
and  what  other  factors  should  be 
considered  by  EPA  when  evaluating 
whether  manufacturers  are  making  their 
information  available  via  the  Internet  at 
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a  reasonable  cost.  For  a  more  complete 
discussion  of  cost  for  all  of  the 
provisions  contained  in  today's 
proposal,  see  Section  n(F). 

(b)  Performance  Requirements.  The 
availability  of  service  information  also 
relies  heavily  on  the  ability  of  OEM  Web 
sites  to  perform  in  such  a  way  that 
service  information  can  be  delivered  via 
the  Internet  to  potentially  thousands  of 
users  at  any  given  time  without 
significant  delay.  This  is  particularly 
important  given  the  complexity  of  the 
service  information  being  transmitted 
(e.g.,  wiring  diagrams,  electrical  circuit 
diagrams,  etc).  The  transmission  of 
information  via  the  Internet  depends  on 
a  complex  array  of  server,  database, 
network,  and  other  Web-based 
infrastructiues  that  impact  a  Web  site's 
ability  to  transmit  at  maximiun 
efficiency.  While  manufacturers  cannot 
be  held  accoiuitable  for  issues  such  as 
end-user  hardware  and  software  or  the 
type  of  connectivity  utilized  by  the  end- 
user,  (e.g.,  standard  modem,  cable 
modem,  or  digital  subscriber  line),  we 
believe  it  is  necessary  for  manufacturers 
to  measure  the  parametws  that  are 
within  their  control. 

To  this  end,  we  are  proposing  that 
manufactiuers  submit  to  the 
Administrator  on  an  annual  basis  a 
report  that  provides  detailed,  monthly 
measurements  of  the  OEM's  Web  site. 
Each  OEM  report  is  to  be  submitted  to 
the  Administrator  beginning  one  year 
after  the  required  launch  date  of 
manufacturers'  Web  sites  (i.e.,  one  year 
and  6  months  after  the  final  rule  is 
issued),  or  upon  request  by  the 
Administrator.  The  parameters  to  be 
measured  include,  but  are  not  limited 
to,  the  following: 

(1)  Total  successful  requests 
(measured  in  number  of  files  including 
graphic  interchange  formats  (GIFs)  and 
joint  photographic  expert  group  (fPEG) 
images,  i.e.  electronic  images  such  as 
wiring  or  other  diagrams  or  pictures). 
This  is  defined  as  the  total  successful 
request  counts  of  all  the  files  which 
have  been  requested,  including  pages, 
graphics,  etc. 

(2)  Average  successful  requests  per 
day  (measured  in  number  of  files).  This 
is  defined  as  reports  of  the  average 
successful  requests  per  day  of  all  files 
which  have  been  requested,  including 
pages,  graphics,  etc. 

(3)  Total  successful  requests  for  pages 
[report  on  niunber  of  pages  (including 
graphic  interchange  formats  (GIFs)  and 
joint  photographic  expert  group  (JPEG) 
images,  i.e.  electronic  images  such  as 
wiring  or  other  diagrams  or  pictiues). 
This  is  defined  as  the  total  successful 
requests  coimts  all  the  dociunents  that 
were  retiuned  or  where  the  document 


was  requested  but  was  not  needed 
because  it  had  not  been  recently 
modified  and  the  user  could  use  a 
cached  copy. 

(4)  Total  railed  requests  (measured  in 
number  of  files).  This  is  defined  as  the 
total  failed  request  coimts  of  all  the  files 
which  were  requested  but  failed 
requests  because  they  could  not  be 
found  or  were  read-protected.  This 
includes  pages,  graphics,  etc. 

(5)  Total  redirected  requests 
(measured  in  niunber  of  files).  This  is 
defined  as  redirected  requests  that 
indicate  that  the  user  was  directed  to  a 
different  file  instead. 

(6)  Number  of  distinct  files  requested 
(measured  in  number  of  files).  This  is 
defined  as  the  number  of  different  file 
types  that  were  requested  (i.e.,  html, 
pdf,  txt). 

(7)  Number  of  distinct  hosts  served 
(measured  in  number  of  files).  This  is 
defined  as  reports  on  the  number  of 
different  computers  where  requests  have 
come  from. 

(8)  Corrupt  logfile  lines  (measured  in 
number  of  lines).  This  is  defined  as  the 
lines  in  the  logfile  that  were  unreadable 
by  the  computer. 

(9)  Total  data  transferred  (measured  in 
bytes).  This  is  defined  as  the  total 
amount  of  data  transferred  from  one 
place  to  another. 

(10)  Average  data  transferred  per  day 
(measured  in  bytes).  This  is  defined  as 
the  average  amount  of  data  transferred 
per  day  from  one  place  to  another. 

(11)  Daily  Summary  (measured  in 
number  of  files/pages  by  day  of  week). 
This  is  defined  as  die  total  number  of 
requests  in  each  day  of  the  week,  over 
the  time  period  given  at  the  very  top  of 
the  report. 

(12)  Daily  Report  (measured  in 
number  of  files/pages  by  day  of  month). 
This  is  defined  as  how  many  requests 
there  were  in  each  day  of  a  specific 
month. 

(13)  Hourly  Summary  (measured  in 
number  of  files/pages  by  hour  of  day). 
This  is  defined  as  the  total  number  of 
requests  for  each  hour  of  the  day,  over 
a  specific  time  period. 

(14)  Request  Report  (measured  in 
number  of  files/pages  by  individual 
URL).  This  is  defined  as  which  files 
were  downloaded. 

(15)  Referrer  Report  (measured  in 
number  of  files/pages  by  individual 
referring  URL).  This  is  defined  as  which 
pages  linked  to  your  files. 

(16)  Browser  Summary  (measured  in 
number  of  files/pages  by  browser  type, 
i.e.,  Netscape,  Internet  Explorer).  "This  is 
defined  as  die  versions  of  browsers  by 
vendor. 

(17)  Browser  Report  (measured  in 
number  of  files/pages  by  browser  tjrpe. 


i.e..  Mozilla  4.0).  This  is  defined  as  a  list 
of  the  detailed  versions  of  browsers 
used. 

This  list  will  be  periodically  reviewed 
by  the  Administrator  to  address  changes 
in  technology  and  any  potential 
compliance  issues. 

Manufacturers  would  have  the  option 
of  conducting  their  own  performance 
measurements  or  contracting  with 
companies  who  specialize  in  Internet 
performance  measurement  (e.g.  Kejmote 
Systems,  Inc.).  However,  we  intend  to 
work  with  OEMs  to  develop  a  standard 
format  that  all  manufacturers  would  use 
to  submit  the  required  information  to 
the  Administrator  and  issue  the 
required  format  via  a  manufacturer 
guidance  letter. 

We  believe  that  manufacturers  are 
likely  to  evaluate  at  least  some  aspects 
of  the  performance  of  their  Web  sites 
regardless  of  any  requirement  do  so.  As 
a  result,  we  believe  that  this 
requirement  places  minimal  burden  on 
O^ls  to  meet  the  proposed 
requirements  for  performance 
evaluation.  The  proposed  requirements 
to  assess  Web  site  performance  serve  to 
outline  a  consistent  level  of  information 
to  be  provided  to  the  Administrator  to 
assist  in  evaluating  compliance  with 
Internet-based  access  to  service 
information. 

7.  Hyperlinking 

To  facilitate  the  search  for  emission- 
related  information  on  the  Internet,  we 
propose  that  OEMs  allow  direct  simple 
hyperlinking  to  their  Web  sites  from 
government  Web  sites  and  from  all 
automotive-related  Web  sites,  such  as 
aftermarket  service  providers, 
educational  institutions,  and  automotive 
associations.  For  example,  an 
association  such  as  the  Service 
Technician's  Society  (STS)  may  want  to 
have  a  section  of  their  Web  site  that  will 
allow  an  aftermarket  technician  to 
access  a  complete  listing  of  all  the  OEM 
Service  Information  Web  sites. 
Hyperlinking  will  allow  individuals  to 
connect  direcUy  to  the  OEM  Web  home 
page  of  their  choice  direcdy  from  the 
STS  Web  site. 

8.  Administrator  Access  to  OEM  Web 
Sites 

The  Administrator  shall  have  access 
to  each  OEM  Web  site  at  no  charge  to 
the  Agency.  The  Administrator  shall 
have  access  to  to  the  site,  reports, 
records  and  other  information  as 
provided  by  sections  114  and  208  of  the 
Clean  Air  Act  and  other  provisions  of 
law. 
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B.  What  Provisions  Are  Proposed  for 
Service  Information  for  Third  Party 
Information  Providers? 

Currently,  many  aftermarket  service 
and  repair  facilities  depend  on 
consolidated  service  information 
purchased  from  third  party  providers 
such  and  Mitchell  and  All-Data.  These 
companies  primarily  consolidate  and 
repackage  OEM  service  manuals  and 
technical  service  bulletins  (TSBs)  for 
purchase  by  the  aftermarket.  CurrenUy, 
OEMs  often  provide  their  service 
manuals  and  TSBs  to  these  third  parties 
in  hardcopy.  Given  the  trend  in  the 
electronic  exchange  of  information,  we 
believe  that  it  is  reasonable  for  OEMs  to 
provide  information  electronically  to 
third  party  providers.  While  we  are 
proposing  to  require  that  OEMs  provide 
full-text  access  to  their  information  via 
the  Internet  for  aftermarket  service 
providers  and  that  this  is  the  same 
information  needed  by  third  party 
information  intermediaries,  we  do  not 
believe  that  it  is  a  practical  option  for 
these  third  party  information  providers 
to  download  this  information  directiy 
from  the  OEM  Web  sites.  There  are 
numerous  manufacturers  with  tens  of 
thousands  of  pages  of  service 
information.  For  third  parties  to  access 
service  information  directly  from  the 
each  OEM  Web  site  could  lesult  in 
unreasonably  long  Internet  connectivity 
times  for  third  party  service  providers. 
More  importantly,  we  are  concerned 
that  third  party  access  directiy  from  the 
OEM  Web  sites  could  impact  the  overall 
performance  of  those  sites  given  the 
large  volumes  of  information  that  would 
be  accessed  by  third  party  information 
providers.  We  believe  that  this  could 
impede  the  ability  of  aftermarket  service 
providers  to  access  the  relatively 
smaller  bits  of  information  they  need  to 
diagnose  and  repair  vehicles.  Finally, 
manufacturers  will  already  have 
developed  this  information  in  electronic 
format  for  uploading  onto  their 
individual  Web  sites  and  we  are  not 
proposing  to  require  manufacturers  to 
develop  special  formats  to  meet  this 
proposed  requirement.  Because  of  these 
factors,  we  believe  it  does  not  place 
undue  burden  on  OEMs  to  provide  the 
information  required  by  this  regulation 
in  electronic  formats  directly  to  third 
party  service  information  providers, 
rather  than  utilizing  individual  OEM 
Web  sites  to  access  the  required 
information.  To  this  end,  we  propose 
that  OEMs  provide  information  directly 
to  third  party  information 
intermediaries  with  all  emission-related 
information  in  electronic  format  in 
English  that  utilizes  nonproprietary 
software.  In  the  alternate,  OEMs  may 


provide  access  to  third  party 
information  intermediaries  to  a  Web  site 
other  than  the  Web  site  provided  for 
aftermarket  service  providers  to  meet 
this  proposed  provision  if  they  choose. 
OEMs  are  not  responsible  for  the 
accuracy  of  the  information  distributed 
by  third  parties.  However,  it  is  proposed 
that  where  OEMs  charge  information 
intermediaries  for  information,  whether 
through  licensing  agreements  or  other 
arrangements,  OEMs  be  responsible  for 
inaccuracies  contained  in  the 
information  they  provide  to  third  party 
consolidators.  We  propose  that 
manufacturers  begin  providing  their 
information  electronically  directly  to 
third  party  service  providers  with  whom 
they  license  this  material  beginning 
with  the  2002  model  year. 

We  propose  this  requirement  because, 
in  spite  of  recent  trends  of  moving 
toward  electronic  access  to  information, 
we  believe  that  there  is  likely  to  be  a 
market  for  third  party  service 
information  providers,  particularly  for 
aftermarket  service  providers  who 
service  numerous  makes,  models,  and 
model  years.  This  proposed  requirement 
does  not  apply  to  the  1996  through  2001 
model  years  because  service  information 
for  these  model  years  has  already  been 
supplied  by  manufacturers  to  third 
party  service  providers. 

C.  What  Requirements  Are  Proposed  for 
the  Availability  of  Training 
Information? 

In  our  1995  Final  Rule  on  Service 
Information,  manufacturers  were 
required  to  make  available  to  the 
aftermarket  "any  and  all"  information 
needed  tomake  use  of  the  OBD  system, 
including  any  instructions,  for 
emission-related  repairs.  All  training 
materials  (including  notices  of  OEM 
sponsored  classroom  training]  were  also 
to  be  made  available  for  purchase  from 
FedWorld  at  the  same  time  this 
information  was  made  available  to 
dealerships.  OEMs  supported  a 
provision  that  would  require  them  to 
make  available  the  training  material 
they  provided  to  their  dealerships,  but 
indicated  they  could  not  offer  classroom 
training  to  the  aftermarket  because  of 
limited  classroom  space  and  other 
resource  limitations.  Likewise,  the 
aftermarket  indicated  that  sending  their 
technicians  to  offsite  training  would 
also  be  very  resource  intensive  in  terms 
of  training  cost,  loss  of  technician  work 
time,  and  potential  loss  of  business. 
EPA  agreed  that  it  would  be  overly 
burdensome  to  require  manufacturers  to 
open  their  classrooms  and  instead 
finalized  provisions  that  required  the 
availability  of  training  information 
through  the  medium  of  their  choice  (e.g. 


printed  manuals,  videotapes,  CDs,  etc.) 
and  made  available  for  purchase  from 
FedWorid. 

Since  that  time,  EPA  has  been  in 
discussions  with  the  aftermarket 
indicate  that  complex  OBD  technology 
requires  an  even  greater  access  to  OEM- 
specific  training  than  is  available  to  the 
aftermarket  today.  A  recent  survey 
conducted  by  the  Service  Technicians 
Society,  (EPA  Air-2000-49,  item  II-F- 
03)  indicates  that  one  of  the  greatest 
concerns  of  the  aftermarket  remains  the 
availability  of  OEM-specific  training 
and  repair  information.  Aftermarket 
service  providers  generally  believe  that 
OEM-specific  training  provides  a  more 
comprehensive  level  of  critical 
information  that  is  necessary  to  perform 
some  of  the  most  complex  emission- 
related  repairs  as  compared  to  some  of 
the  generic  training  that  is  currentiy 
available  to  the  aftermarket. 

Additionally,  we  have  become  aware 
that  several  of  the  larger  manufacturers 
are  revising  the  mechanisms  used  to 
deliver  training  to  their  franchised 
dealerships.  In  particular,  some 
manufacturers  are  moving  toward 
consolidating  their  training  facilities 
and  beginning  to  offer  training  courses 
to  the  dealerships  via  satellite  and  the 
World  Wide  Web.  Computer  and 
satellite  technologies  are  also  becoming 
more  accessible  and  affordable  for 
aftermarket  service  providers  and  the 
general  public.  We  believe  that  these 
trends,  which  are  likely  to  continue, 
provide  an  opportunity  for  aftermarket 
technicians  to  have  access  to  OEM- 
specific  training  that  may  be  delivered 
via  the  Internet  and  satellite  without 
placing  burden  on  OEMs  to  provide 
training  directly  to  the  aftermarket.  In 
other  words,  we  believe  that  technology 
is  evolving  in  such  a  way  that  will  allow 
aftermarket  shops  to  receive  OEM 
training  directiy  fitim  Internet  sources 
or  via  satellite  downlinks  right  on  their 
own  personal  computers  and/or  from 
satellite  transmissions. 

In  today's  action,  we  propose  to 
expand  the  training  information 
availability  requirements  to  include  any 
training  courses  offered  by  OEMs  to 
their  franchised  dealerships  via  satellite, 
Internet,  Extranet,  or  other  means  that 
contain,  in  whole  or  part,  emission- 
related  information.  To  achieve  this,  we 
are  proposing  two  provisions;  (1) 
availability  of  OEM  training  material  for 
purchase  from  OEM  Web  sites,  and  (2) 
availability  of  OEM  Internet  and 
satellite  training  materials  for  third 
party  re-packaging  and  re-distribution. 
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1.  OEM  Training  Material  for  Purchase 
on  OEM  Web  Sites 

We  are  proposing  that  OEMs  make 
available  for  purchase  on  their  Web  sites 
the  following  items:  training  manuals, 
training  videos,  and  interactive, 
multimedia  CD's  or  similar  training 
tools  available  to  franchised 
dealerships.  Additionally,  we  are 
proposing  that  OEMs  who  transmit 
emissions-related  training  via  satellite 
or  the  hitemet  must  tape  these 
transmissions  and  make  them  available 
for  purchase  on  their  Web  sites  within 
30  days  after  the  first  transmission  to 
franchised  dealerships.  It  is  proposed 
that  all  of  the  items  included  in  this 
provision  be  shipped  within  24  hoius  of 
the  order  being  placed  and  are  to  be 
made  available  at  a  reasonable  price  as 
described  in  Section  11(F).  We  also 
request  comment  on  a  provision  that 
would  require  OEMs  to  tape  the 
emissions-related  class  room  training 
provided  to  dealerships  and  making 
those  tapes  available  for  sale  on  OEM 
Web  sites. 

We  propose  that  these  requirements 
apply  l6r  1996  and  later  model  year 
vehicles  starting  6  months  following  the 
effective  date  of  the  Final  Rule.  For 
subsequent  model  years,  it  is  proposed 
that  the  required  information  be  made 
available  for  purchase  within  three 
months  of  model  introduction,  and  then 
be  made  available  at  the  same  time  it  is 
made  available  to  franchised 
dealerships. 

2.  Third  Party  Access  to  OEM  T.aining 
Material 

OEMs  have  expressed  that  the  current 
state  of  Internet  and  satellite 
technologies  and  aftermarket  demand 
for  direct  access  via  satellite  or  the 
Internet  do  not  support  a  need  for 
providing  direct  access  of  these  training 
courses  to  the  aftermarket  in  these 
formats.  We  recognize  that  there  is  some 
uncertainty  with  the  technology  as  it 
exists  today,  but  we  believe,  contrary  to 
arguments  made  by  OEMs,  that 
computer  hardware  and  software 
technology  is  evolving  in  such  a  way 
that  advanced  technologies  such  as 
cable  modems,  digital  subscriber  lines 
(DSL)  and  streaming  video  will  become 
increasingly  prevalent  and  affordable 
within  the  next  2-5  years.  Additionally, 
the  equipment  needed  to  access  satellite 
transmissions  is  also  becoming 
increasingly  affordable.  We  believe  it  is 
realistic  that  access  to  training  for  the 
aftermarket  and  other  information 
directly  on  the  Internet  or  via  satellite 
is  an  attainable  goal  and  will  go  a  long 
way  to  meeting  some  of  the  concerns  of 
the  aftermarket  on  their  ability  to 


acquire  training,  OEM  or  otherwise. 
OEMs  have  also  argued  that  it  is 
unreasonable  that  OEMs  be  burdened 
with  providing  training  directly  to 
aftermeirket  service  providers.  While  we 
recognize  that  advances  in  Internet  and 
satellite  technology  will  reduce  some  of 
the  administrative  issues  that  OEMs 
would  face  in  delivering  treuning  to  the 
aftermarket,  it  may  still  be  a  burden  for 
OEMs  themselves  to  deliver  automotive 
training  courses  (e.g.,  Chrysler's  OBDII 
Student  Workbook  and  General  Motors' 
OBDII  manuals)  to  the  aftermarket. 
Therefore,  we  are  also  proposing  that 
OEMs  make  available  to  entities  who 
develop  or  deliver  training  all 
emissions-related  training  courses 
transmitted  via  satellite  or  Internet 
training  courses  offered  to  ft-anchised 
dealerships.  This  type  of  training 
information  can  then  be  repackaged  and 
made  available  for  transmission  to  the 
aftermarket  by  third  party  training 
providers  at  a  later  date  or  as  market 
forces  demand.  OEMs  may  not  charge 
unreasonable  up-front  fees  to  third  party 
training  providers  for  this  access,  but 
they  may  require  a  royalty,  percentage 
or  other  arranged  fee  based  on  a  per-use 
or  enrollment/subscription  basis. 

While  we  are  not  requiring  third  party 
training  entities  to  deliver  training  to 
the  aftermarket  in  any  format,  there  is  a 
large  market  of  third  party  training 
providers  who  currenUy  provide  both 
generic  and  some  OEM-specific  training 
to  the  automotive  aftermarket  in  a 
variety  of  formats  including  training 
manuals,  CDs  and  class  room  training. 
We  are  also  specifically  aware  of  several 
training  providers  who  have  developed, 
or  in  are  in  the  process  of  developing. 
Web-based  training  programs  for 
aftermarket  service  providers.  To  this 
end,  we  believe  that  requiring  direct 
access  to  OEM  Internet  and  satellite 
transmissions  for  third  party  traihing 
providers  is  simply  expanding  upon  the 
training  delivery  mechanisms  that  can 
be  utilized  to  deliver  training  to  the 
aftermarket.  To  the  extent  that  OEMs 
expand  their  usage  of  the  Internet  and/ 
or  satellite  technology  to  deliver  OEM- 
specific  training  to  their  ft-anchised 
dealerships,  we  believe  this  proposed 
provision  will  increase  the  availability 
of  OEM-specific  training  to  aftermarket 
service  providers. 

EPA  proposes  that  this  requirement  be 
effective  for  1996  and  later  model  year 
vehicles  starting  6  months  following  the 
effective  date  of  the  Final  Ride. 

D.  What  Requirements  Are  Proposed  for 
Reprogramming? 

Under  the  existing  service 
information  regulations,  if  their 
ft'anchised  dealerships  have  the  ability 


to  reprogram  the  electronic  control  unit 
(ECU),  OEMs  are  required  to  provide 
reprogramming  capability  to  the 
aftermarket.  The  existing  regidations 
allow  OEMs  to  meet  this  requirement  by 
providing  information  to  equipment  and 
tool  companies  that  allows  them  to 
incorporate  reprogramming  into  their 
tools  or  by  making  available  to  the 
aftermarket  the  manufacturer-specific 
reprogramming  system  or  tool  that 
performs  reprogramming  events.  All  but 
one  manufacturer  has  satisfied  this 
requirement  through  the  latter  option. 

As  a  result,  aftermarket  shops  that 
want  to  provide  reprogranuning  services 
to  their  customers  and  that  service 
midtiple  makes  of  vehicles  have  been 
faced  with  costiy  and  time  consuming 
barriers  to  performing  reprogramming 
services  for  their  customers.  Because 
manufacturers  have  opted  to  meet  the 
current  requirement  by  making  their 
OEM-specific  reprogramming  tools 
available  for  sale,  an  aftermarket  service 
provider  who  wishes  to  perform 
reprogramming  events  has  to  purchase  a 
different  reprogramming  tool  or  system 
for  each  vehicle  manufacturer.  This  has 
imposed  significant  costs  on  aftermarket 
shops.  Several  manufacturers 
incorporate  reprogramming  capabilities 
into  their  manufacturer  specific 
diagnostic  scan  tool.  An  aftermarket 
technician  who  otherwise  uses  a  generic 
diagnostic  scan  tool,  which  ranges  in 
cost  ft-om  approximately  $300  to  $3000, 
to  perform  most  diagnoses  and  repair 
would  need  to  purchase  multiple 
manufactiuer-specific  diagnostic  scan 
tools  or  systems,  which  generally  range 
in  cost  from  $1600  to  several  thousand 
dollars  each,  not  including  the  cost  of 
purchasing  the  re-calibration  or  re- 
programming event  itself  or  the  software 
and  software  updates  needed  to  use  the 
diagnostic  scan  tool.  For  example,  an 
aftermarket  shop  who  wanted  to 
perform  reprogramming  events  just  for 
Ford,  GM  and  Chrysler  would  have  to 
purchase  3  separate  OEM-specific 
diagnostic  tools  that  would  cost  a  total 
of  approximately  $6000  to  $10,000. 
Additionally,  EPA  is  aware  of  at  least 
three  larger  manufacturers  who  intend 
to  move  toward  reprogrammable  OBD 
computers  within  the  next  few  model 
years.  This  trend  underscores  the  need 
to  work  with  manufacturers  and 
aftermarket  scan  tool  companies  to 
develop  cost  effective  reprogramming 
alternatives  for  aftermarket  repair 
facilities.  As  a  point  of  comparison,  we 
estimate  that  diagnostic  scan  tools 
capable  of  reprogramming  multiple 
makes  and  models  will  cost 
approximately  $1500  to  $2500. 

Aftermarket  shops  who  want  to 
perform  this  advanced  diagnostic 
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service  for  their  customers  short  of 
investing  in  multiple  manilfactiuer- 
specific  diagnostic  scan  tools  must  then 
rely  on  a  dealership  to  perform  this 
service.  This  option  can  impose 
significant  burden  on  aftermarket 
service  providers  and  consimiers  in 
several  ways.  First,  the  service  provider 
must  purchase  the  service  from  the 
dealership  with  dealer  mark-up,  which 
could  result  in  potentially  higher  cost 
for  the  consiuner  who  chooses  to  have 
service  performed  by  aftermarket  shops. 
Second,  having  to  bring  a  vehicle  in 
need  of  a  reprogramming  event  to  a 
dealership  can  add  significant 
additional  time  needed  to  complete  an 
emissions-related  repair.  There  is  no 
guarantee  that  the  dealership  will  be 
willing  to  perform  this  service  for  the 
aftermarket  in  a  timely  fashion  and  we 
have  received  complaints  from 
aftermarket  service  providers  indicating 
that  they  have  had  to  wait  days,  or  even 
weeks,  to  have  reprogramming  service 
provided  by  a  dealership.  We  believe 
that  these  factors  place  the  aftermarket 
in  a  non-competitive  position  in  the 
marketplace  for  performing 
reprogramming  services,  which 
ultimately  impacts  a  consumer's 
freedom  of  choice  for  who  services  their 
vehicle. 

At  the  time  the  1995  regulations  were 
being  developed,  OEMs  expressed 
concern  that  making  reprogramming 
capabilities  widely  available  to  the 
aftermarket  would  result  in  a  significant 
increase  in  tampering  or  misuse  of 
calibrations  and  re-calibrations.  Though 
neither  EPA  nor  the  OEMs  could 
substantiate  how  much  of  a  problem 
this  woidd  be,  we  believed  a  cautious 
approach  regarding  misuse  of  this  new 
tedmology  was  appropriate  at  that  time. 
We  therefore  finalized  a  provision  that 
allowed  manufacturers  the  options 
described  above. 

Since  that  time,  neither  EPA  nor  the 
manufacturers  have  been  made  aware  of 
significant  instances  of  the  misuse  of  the 
information  needed  to  develop 
aftermarket  scan  tools  with 
reprogramming  capabilities,  or  misuse 
of  the  actual  calibrations  or  re- 
calibrations  themselves.  We  are  also  not 
aware  of  any  confidentiality  issues 
encountered  by  the  one  manufacturer 
who  makes  their  information  available 
to  the  aftermarket  scan  tool  company 
that  develops  their  aftermarket 
reprogramming  tool.  Further,  we  are  not 
aware  of  any  confidentiality  issues 
regarding  the  information  that 
manufacturers  do  provide  to  aftermarket 
scan  tool  companies  to  develop  generic 
aftermarket  diagnostic  tools.  We  are 
aware  that  individual  manufacturers 
ciuxentiy  have  confidentiality 


agreements  in  place  with  individual 
aftermarket  scan  tool  companies  to 
protect  any  information  provided  to 
scan  tool  companies  by  OEMs  and  that 
information  can  be  labeled  as 
confidential  business  information  hy  the 
OEM.  Under  these  confidentiality 
agreements,  OEMs  have  recourse  to 
revoke  or  pursue  other  legal  remedies 
for  violations  of  these  agreements.  We 
are  not  aware  of  any  such  instances  and 
believe  that  requirements  proposed 
today  will  not  impact  the  ability  of 
OEMs  to  retain  control  of  any 
information  they  label  as  confidential. 
Additionally,  none  of  the  information 
required  by  aftermarket  scan  tool 
companies  to  incorporate 
reprogramming  capabilities  into 
aftermarket  scan  tools  reveals 
calibration  or  re-cafibration 
specifications.  Finally,  technology 
known  as  pass-through  reprogramming 
has  evolved  in  such  a  way  that  allow  for 
increased  protection  of  calibrations  and 
re-calibrations  that  the  OEMs  make 
available  for  the  completion  of 
reprogramming  events.  The 
manu&cturer  calibration  software 
remains  resident  and  accessible  through 
the  manufacturers  Web  site  as  opposed 
to  the  current  CD-ROM  distribution  to 
the  aftermarket.  This  allows  the  OEM 
more  control  of  distribution  and  better 
tracking  of  distribution.  In  addition,  the 
pass-through  device  does  not  have 
hardware  interface  or  additional  ports 
for  software  re-direction  similar  to  an 
OEM  or  aftermarket  scan  tool  which  are 
ciirrenUy  used  to  transfer  data  between 
the  PC  and  the  vehicle  ECU.  An 
aftermarket  diagnostic  scan  tool  with 
pass-through  reprogramming  capability 
that  can  reprogram  midtiple 
manufacturers  is  expected  to  cost 
approximately  $150O-$2500. 

Taking  into  consideration  all  of  these 
factors,  we  believe  that  it  is  necessary  to 
propose  changes  for  access  to 
reprogramming  capabilities  in  this 
proposed  rulemaking.  In  order  to  make 
reprogramming  capabilities  available  to 
the  aftermarket  for  the  broadest  range  of 
model  years  possible,  we  are  proposing 
a  two-tiered  approach.  First,  for 
MY1994  through  MY2002  OBD 
equipped  vehicles  with  reprogramming 
capability,  we  are  proposing  that 
manufacturers  make  available  all 
emissions-related  reprogramming 
information  to  aftermarket  tool  and 
equipment  companies  in  a  similar 
manner  to  the  information  that 
manufacturers  currentiy  make  available 
for  enhanced  diagnostics.  This  woidd 
include  the  following  information 
necessarv  for  programming  the 
Electronic  Conti-ol  Unit  (ECU): 


(a)  the  physical  hardware 
requirements  including  commiuiication 
network  specifications  for 
reprogramming  events  or  tools  (e.g., 
system  voltage  requirement^,  cable 
terminals/pins,  connections  such  as 
RS232  or  USB,  wires,  etc.), 

(b)  ECU  data  communication 
including  message  format  and  data 
encoding  (e.g.,  serial  data  protocols, 
transntission  speed  or  baud  rate,  bit 
timing  requirements,  etc.), 

(c)  information  on  the  application 
physical  interface  (API)  or  layers 
(descriptions  for  procedures  such  as 
connection,  initialization,  performing 
and  verifying  programming/download, 
and  termination), 

(d)  vehicle  application  information  or 
any  other  related  service  information 
(which  interfaces  or  combination  of 
interfaces  are  used  on  each  vehicle 
system  for  each  make/model  year)  such 
as  special  pins  and  voltages  for 
reprogramming  events  or  additional 
vehicle  connectors  that  require 
enablement  and  specifications  for  the 
enablement.  This  is  not  a  new 
information  requirement  for  the  vehicle 
manufacturers.  This  is  the  same 
information  that  is  ciirrentiy  used  to 
produce  the  same  diagnostic 
functionality  in  dealership  scan  tool 
equipment.  See  EPA  Air  Docket  #A- 
2000-49,  item  Il-F-06  for  complete 
New  Product  Information  Guidelines 
(NPIG)  developed  by  the  Equipment  and 
Tool  histitute. 

We  believe  that  the  information  being 
proposed  does  not  require 
manu&cturers  to  make  any  hardware  or 
software  changes.  Rather,  manufactiirers 
must  only  make  the  information 
available  to  aftermarket  tool  and 
equipment  companies.  We  are 
proposing  that  this  information  be  made 
available  within  6  months  of 
publication  of  the  Final  Rule.  After  that, 
this  information  shall  be  released  when 
it  is  first  provided  to  franchised 
dealerships. 

Second,  for  MY2003  and  later  OBD 
equipped  vehicles  with  reprogramming 
capabilities,  we  are  proposing  that 
manufacturers  comply  with  SAE 
Standardized  Practice  12534  for  "pass- 
through  reprogramming."  Pass-through 
reprogramming  is  a  process  that  allows 
the  programming  or  reprogramming  of  a 
vehicle's  computer  without  revealing 
proprietary  information  to  the  end  user. 
EPA  has  seen  multiple  demonstrations 
of  this  technology  and  is  aware  that 
several  large  manufacturers  use  this 
process  for  dealership  reprogramming. 
In  light  of  the  success  of  pass-through 
reprogramming  and  the  cost  burden 
associated  with  the  purchase  of  multiple 
tools  imder  the  existing  regulations,  we 
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believe  that  the  aftermarket  should  not 
be  required  to  use  OEM-specific  tools 
for  emission-related  reprogramming. 
Additionally,  SA£  J2534  was  developed 
with  extensive  cooperation  between  the 
OEMs  and  aftermarket  tool  and 
equipment  companies.  We  believe  that 
this  standardized  practice  addresses  a 
vast  majority  of  the  technological  issues 
raised  by  both  parties  and  will 
ultimately  provide  a  cost-effective 
means  for  aftermarket  reprogramming 
while  still  protecting  the  proprietary 
information  of  the  OEMs.  This  S  AE 
Standard  Practice  is  proposed  to  be 
Incorporated  by  Reference  in  Section 
n(G).  SAE  J2534  is  currently  undergoing 
final  review  and  approval.  A  draft  of 
J2534  is  available  for  inspection  in  EPA 
Air  Docket  A-2000-49.  While  it  has  not 
been  finalized  in  time  for  this  proposal, 
we  believe  it  will  finalized  in  time  for 
the  final  rule.  Upon  final  approval  of 
this  standard,  EPA  will  issue  a  notice  of 
document  availability  at  which  time  the 
finalized  version  will  be  placed  in  EPA 
Air  Docket  A-2000-49  for  inspection. 
The  final  version  of  J2534  will  also  be 
available  directly  from  the  Society  of 
Automotive  Engineers  (SAE). 

We  are  aware  that  some 
manufacturers  use  manufacturer 
specific  diagnostic  link  connectors  for 
reprogramming  that  are  placed  in 
locations  other  than  those  which  are 
currently  required  by  SAE  Standard 
Practice  11962.  To  standardize 
reprogramming  capability  for  the 
aftermarket,  we  also  propose  that 
manufacturers  must  comply  with  SAE 
Standard  Practice  J1962,  "Diagnostic 
Link  Connector"  for  the  purposes  of 
pass-through  reprogramming,  beginning 
with  the  2003  model  year.  J1962  has 
already  been  approved  for  Incorporation 
by  Reference  in  EPA's  On-Board 
Diagnostic  regvdations  (58  FR  9468). 
EPA  requests  comment  on  the  lead-time 
necessary  for  manufacturers  to  comply 
with  this  proposed  requirement. 

We  also  propose  that  manufacturers 
make  available  the  necessary  OEM 
software  applications  needed  to  initiate 
pass-through  reprogramming  events  to 
the  aftermarket  at  a  reasonable  cost. 
Initiation  software  can  be  described  as 
the  transport  method  used  to  transmit 
the  OEM  calibrations  from  storage  to  the 
pass-through  device.  In  other  words,  the 
initiation  software  serves  as  a 
mechanism  to  transmit  calibrations  from 
where  they  are  stored  (Internet,  BBS,  or 
CD-ROM)  to  the  ECU. 

Manufactxu^rs  must  also  make 
available  the  necessary  calibrations  or 
reprogramming  events  via  CD-ROM, 
diskette,  or  the  Internet.  We  also 
propose  that  this  be  stand-alone 
software  that  can  be  run  on  a  standard 


PC  and  must  use  a  WIN-32  operating 
system.  In  other  words,  EPA  expects 
that  manufecturers  will  not  simply 
bundle  the  pass-through  reprogramming 
software  with  other  OEM  software,  re- 
package this  OEM-specific  software  as 
an  aftermarket  version  and  charge  a 
price  that  is  not  reasonable  for  the 
aftermarket. 

Finally,  we  propose  that 
manufactiu'ers  continue  to  make 
reprogramming  services  available  to 
aftermarket  service  providers  in  a  timely 
maimer  and  a  reasonable  cost  via  their 
dealerships.  We  propose  this  provision 
to  ensure  wide-spread  availability  of 
reprogramming  capability  for 
aftermarket  service  providers. 

E.  What  Requirements  Are  Proposed  for 
the  Availability  of  Enhanced 
Information  for  Scan  Tools  and  OEM- 
Specific  Diagnostic  Scan  Tools? 

The  service  information  regulation 
published  August  9,  1995  (60  FR  40474) 
required  OEMs  to  make  certain  generic 
service  information  available  to  tool 
manufactiuers.  Enhanced  service 
information  was  also  required  to  be 
made  available.  However,  OEMs  had  the 
option  of  either  making  their  OEM 
enhanced  diagnostic  tools  available  for 
sale  to  independent  technicians  at  a 
reasonable  cost  or  making  available  to 
aftermarket  tool  and  equipment 
companies  the  information  needed  to 
develop  and  manufacture  enhanced 
aftermarket  diagnostic  tools.  This 
requirement  did  not  achieve  the  CAA 
directive  to  make  available  all 
information  needed  to  make  use  of  the 
emission  control  diagnostic  system  to 
any  person  engaged  in  repairing  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines  for  several  reasons. 

First,  because  many  manufactiu^rs 
opted  not  to  provide  enhanced 
information  to  the  equipment  and  tool 
compaiues,  the  aftermarket  tools  that  are 
manufactiu^  and  sold  often  do  not 
provide  the  comprehensive  information 
needed  by  aftermarket  technicians  to 
perform  more  advanced  emissions- 
related  repairs.  We  believe  that 
aftermarket  shops  who  service 
numerous  makes  and  models  are  placed 
at  a  competitive  disadvantage  regarding 
the  level  of  service  they  can  provide  for 
their  customers.  Second,  aftermarket 
service  providers  who  wish  to  perform 
more  advanced  diagnoses  and  repairs 
must  purchase  an  enhanced  diagnostic 
tool  for  the  majority  of  OEMs  in  order 
to  be  able  to  perform  advanced  OBD 
diagnoses.  OEM-specific  diagnostic  scan 
tools  range  in  cost  fi^m  $1600  to 
approximately  $5000.  We  are  also  aware 
of  at  least  one  OEM  who  makes  their 
OEM-specific  diagnostic  tool  available 


for  sale  for  approximately  $20,000.  With 
the  average  cost  of  approximately 
$3000,  aftermarket  shops  who  want  to 
be  reasonably  equipped  to  provide 
advanced  diagnostic  and  repair  services 
for  the  6  or  7  largest  manufacturers 
would  have  to  invest  tens  of  thousands 
of  dollars  in  diagnostic  equipment  on 
top  of  the  several  thousands  of  dollars 
per  year  that  aftermarket  shops  must 
invest  each  year  for  service  information. 
On  the  other  hand,  OEM  dealerships 
generally  serve  just  one  manufacturer 
and  can  make  relatively  smaller 
investments  in  tools  and  equipment.  We 
believe  that  this  is  cost  prohibitive  and 
creates  a  substantial  competitive 
disadvantage  for  independent  shops 
who  generally  nui  much  smaller 
businesses  than  OEM  dealerships.  We 
also  believe  that  the  large  investments 
that  need  to  be  made  in  OEM-specific 
tools  prevents  independent  shops  from 
performing  services  that  dealers  are  able 
to  perform,  placing  them  at  a 
competitive  disadvantage  in  the  level  of 
services  they  can  provide,  ultimately 
making  it  difficult  for  some  aftermarket 
service  providers  to  even  stay  in 
business. 

Ultimately,  we  believe  that  the  option 
most  manufactiu^rs  have  chosen  under 
the  existing  requirements  results  in 
customers  being  denied  freedom  to 
choose  where  to  have  their  vehicles 
serviced.  To  eliminate  these  inequities 
and  to  ensure  that  all  aftermarket 
service  providers  have  access  to  the 
diagnostic  tools  essential  for  the 
diagnosis  and  repair  of  OBD  systems, 
we  propose  two  requirements.  First,  we 
propose  that  manufacturers  provide 
generic  and  enhanced  information  as 
described  below  to  aftermarket  tool  and 
equipment  companies  to  develop 
aftermarket  diagnostic  scan  tools. 
Second,  we  propose  that  OEMs  make 
available  for  sale  their  manufacturer- 
specific  diagnostic  scan  tools  at  a  fair 
and  reasonable  price. 

(1)  Description  of  Enhanced 
Diagnostic  Information.  We  propose  to 
require  an  increased  level  of  enhanced 
information  to  be  made  available  to 
aftermarket  tool  and  equipment 
companies  to  develop  more  functional 
aftermarket  diagnostic  scan  tools. 

We  propose  mat  within  30  days  of 
publiqation  of  the  final  rule  OEMs  make 
available  to  companies  who  develop 
aftermarket  scan  tools  all  generic  and 
enhanced  service  information  for  MY 
1996  and  later  needed  to  manufacture 
diagnostic  tools  that  can  be  used  by 
aftermarket  technicians  to  diagnose, 
service  and  repair  emission-related 
components  and  systems.  Enhanced 
information  is  defined  as  information 
that  is  necessary  to  implement  an  on- 
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board  diagnostic  service  interface.  In 
general  it  encompasses  information  that 
describes  each  of  the  various  diagnostic 
communication  interfaces 
(communication  protocol,  message, 
timing  and  any  information  which 
identifies  which  interfece  is  applicable 
to  each  particular  my/model/engine 
I        combination).  This  information  must 
cover  both  generic  and  enhanced 
information.  Enhanced  information 
includes,  but  is  not  limited  to: 

(a)  All  serial  data  stream  information 

(b)  Bi-directional  controls  (e.g., 
operation  of  actuators,  initiation  of  self- 
checks,  etc.)  Including  any  safety 
precautions  necessary  prior  to  invoking 
the  controls. 

(c)  descriptions  of  non-proprietary 
logic  and  perfonnance  limits  and 
specifications  used  in  the  OEM  specific 
tools  to  perform  diagnostic  routines  or 
sub-routines  (E.g.,  injector  or  cylinder 
balance  tests,  etc.) 

(d)  the  physical  hardware 
requirements  for  reprogramming  events 
or  tools  (e.g.  system  voltage 
requirements,  cable  terminals/pins, 
coimections  such  as  RS232  or  USB, 
wires,  etc.); 

(e)  Electronic  Control  Unit  (ECU)  data 
communication  (e.g.  serial  data 
protocols,  transmission  speed  or  baud 
rate,  bit  timing  requirements,  etc); 

(f)  information  on  the  application 
physical  interface  (API)  or  layers  (i.e., 
processing  algorithms  or  software 
design  descriptions  for  procediues  such 
as  connection,  initialization,  performing 
and  verifying  programming/download, 
and  termination); 

(g)  vehicle  application  information  or 
any  other  related  service  information 
such  as  special  pins  and  voltages  for 

I        reprogramming  events  or  additional 
I        vehicle  connectors  that  require 

enablement  and  specifications  for  the 
enablement; 
!  In  addition,  we  propose  that 

manufacturers  provide  information  that 
describes  which  interfaces  or 
combination  of  interfaces,  from  each  of 
the  categories  in  the  sections  above  are 
used  on  each  vehicle.  This  may  be 
organized  by  application,  system  or  a 
combination  of  both  provided  the 
information  identifies  which  interfaces 
are  used  on  each  vehicle's  system/ 
model/model  year.  Manufacturers  may 
use  the  New  Product  Information 
Guideline  (NPIG)  created  by  the 
Equipment  and  Tool  Institute  (ETI)  to 
meet  this  requirement  or  provide  a 
substitute  matrix  approved  by  the 
Administrator.  The  NPIG  is  a  standard 
format  already  used  by  a  majority  of 
manufacturers  when  submitting 
information  to  ETI.  An  example  of  the 
NPIG  is  available  in  EPA  Air  Docket  A- 


2000-49,  item  II-F-06.  OEMs  are  not 
required  to  release  the  underlying 
computer  codes  that  make  up  ~ 

calibrations  and  recalibrations. 

(2)  Distribution  of  Enhanced 
Diagnostic  Information.  Currently,  all 
but  one  of  the  manufacturers  who  make 
available  scan  tool  information  use  the 
Equipment  and  Tool  Institute  (ETI)  as 
the  primary  distribution  mechanism  for 
scan  tool  information.  In  particular,  ETI 
maintains  the  "TEK-NET  Library", 
which  is  administered  through  a  secure 
Web  site  that  ETI  has  developed  to 
gather  and  re-distribute  diagnostic  scan 
tool  information  to  its  member 
companies  as  agreed  through  licensing 
and  other  contractual  arrangements. 
This  arrangement  has  been  developed 
independently  between  the  OEMs,  ETI, 
and  ETI  member  companies  (e.g.  Snap- 
On,  SPX,  etc)  and  has  been  in  use  for 
several  years.  However,  since  the  1995 
regulations  were  finalized,  we  have 
become  aware  of  several  instances 
where  manufacturers  have  submitted 
the  information  required  by  the 
regulations  to  ETI  and/or  their  member 
companies  in  either  unmanageable 
formats  (e.g.  reams  of  paper)  or  in 
languages  other  than  EngUsh.  These 
inconsistencies  can  affect  the  ability  of 
aftermarket  scan  tool  companies  to 
provide  timely  updates  and/or 
introduce  new  products  to  aftermarket 
service  providers.  Because  aftermarket 
service  providers  rely  heavily  on  the 
diagnostic  scan  tools  they  piuchase 
from  ETI  member  companies  to 
diagnose  and  repair  emissions-related 
problems,  we  believe  it  is  imperative 
that  the  required  information  be 
provided  to  ETI  and/ or  their  member 
companies  in  a  timely  and  manageable 
manner.  Therefore,  we  propose  that  the 
required  information  be  provided  to 
aftermarket  tool  and  equipment 
companies  in  English  via  the  Internet  to 
a  secure  Web  site  as  arranged  through 
necessary  licensing,  contractual,  and 
confidentiality  agreements  between  the 
OEMs,  ETI,  and/or  their  member 
companies.  We  propose  that  this 
information  be  uploaded  in  electronic 
format  using  conunon  docimient  formats 
such  as  Microsoft  Excel.  Adobe 
Acrobat,  MicroSoft  Word,  etc  as 
preferred  by  the  manufactiu^r.  At  this 
time,  we  believe  that  ETI's  TEK-NET 
library  meets  the  intent  of  this  proposed 
requirement  and  we  encourage 
manufactiu^rs  to  continue  the  on-going, 
cooperative  relationship.  We  also 
propose  that  the  Administrator  have  free 
unrestricted  access  to  this  Web  site  in 
order  to  assist  EPA  in  the  verification 
that  all  required  information  is  being 


made  available  as  required  by  these 
regulations. 

Finally,  ETI  must  provide  information 
to  aftermarket  scan  tool  companies  who 
are  not  members  of  ETI  involved  in  the 
manufactiire  and  sale  of  scan  tool  type 
devices  for  use  on  vehicles  sold  in  the 
United  States  if  the  non-members  have 
arranged  for  the  appropriate  licensing, 
contractual  and  confidentiality 
agreements  with  the  OEMs  and  ETI. 

(3)  Availability  of  Manufactiu^r- 
Specific  Diagnostic  Scan  Tools. 

The  current  regulations  give 
manufactiu«rs  the  option  of  either 
making  information  available  to 
aftermarket  diagnostic  tool  companies 
so  that  they  can  develop  generic 
aftermarket  diagnostic  scan  tools  or 
making  available  for  sale  their  OEM- 
specific  diagnostic  scan  tools.  As 
discussed  above,  a  majority  of 
manufacturers  already  make  their  OEM- 
specific  tools  available  for  sale  rather 
than  making  available  information 
available  for  the  development  of  generic 
aftermarket  tools.  While  we  are 
proposing  to  require  that  ail  OEMs 
provide  an  increased  level  of 
information  for  the  development  of 
more  sophisticated  generic  aftermarket 
scan  tools,  we  believe  there  will 
continue  to  be  a  demand  for  OEM- 
specific  tools  as  well.  For  example,  we 
are  aware  that  many  aftermarket  shops 
specialize  in  Eiiropean  or  Asian  models 
or  exclusively  in  one  manufactiuer  such 
as  BMW  or  Mercedes-Benz.  These 
aftermarket  shops  are  likely  to  make  the 
investment  in  manufacturer-specific 
diagnostic  tools  even  though  they  are 
priced  higher  than  generic  diagnostic 
tools  in  order  to  provide  more 
specialized  services  for  their  customers. 
In  order  to  ensure  that  OEM-specific 
tools  continue  to  be  available  to 
aftermarket  service  providers,  we 
propose  that  vehicle  manufacturers 
make  available  for  sale  their  own 
manufactiirer-specific  diagnostic  tools. 
OEMs  may  elect  to  develop  different 
versions  of  one  or  more  of  their 
diagnostic  tools,  but  emission-related 
service  information  must  be  made 
available  to  the  aftermarket.  In  addition 
to  making  their  diagnostic  tools 
available  for  sale,  OEMs  must  provide 
support  for  those  tools  or  have  a  third 
party  do  so.  If  a  third  party  does  so,  the 
OEM  is  responsible  for  availability  and 
accuracy.  We  propose  that  OEMs  make 
their  OEM-specific  tools  available  for 
sale  to  the  aftermarket  at  a  reasonable 
cost.  With  a  few  exceptions,  we  believe 
that  most  manufacturers  who  currenUy 
make  their  OEM-specific  tools  available 
meet  the  intent  of  reasonable  cost.  We 
expect  that  the  cost  of  OEM-s(}ecific 
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tools  should  not  change  significantly  as 
a  result  of  this  proposed  provision. 

(4)  Decontenting  of  OEM-specific 
Tools.  Some  OEM-specific  diagnostic 
tools  contain  information  that  is  not 
emission-related.  If  OEMs  decide  to 
delete  the  non-emission  related 
information  ("decontent")  from  the  tool 
before  offering  it  for  sale  to  the 
aftermarket.  we  expect  that  the  cost  of 
the  tool  will  be  adjusted  to  reflect  its 
decreased  value.  It  is  proposed  that  the 
emission-related  information  in  the  tool 
be  identical  to  that  contained  in  the  tool 
offered  to  the  dealers.  In  such  cases,  it 
is  proposed  that  OEMs  obtain  approval 
from  the  Administrator  following 
demonstration  that  the  emission-related 
functions  of  the  dealer  tool  and  the 
decontented  tool  are  the  same. 

(5)  Availability  of  Special  Tools. 
Some  manufactiirers  currently  require 
the  use  of  a  special  tool  to  extinguish 
the  MIL.  It  is  our  understanding  that 
these  tools  are  not  always  available  to 
the  aftermarket.  To  address  this  issue, 
EPA  is  proposing  that  OEMs  be 
precluded  from  using  such  systems 
beginning  with  model  year  2002.  For 
model  years  1994-2001,  today's 
rulemaking  proposes  that  OEMs  who 
require  such  tools  to  extinguish  the  MIL 
make  the  necessary  information 
available  to  equipment  and  tool 
companies  to  design  a  comparable 
generic  tool.  It  is  proposed  that  this 
information  be  made  available  no  later 
than  3  months  following  the  effective 
date  of  the  Final  Rule. 

F.  What  Are  the  Cost  Provisions 
Proposed  for  Service  Information? 

As  discussed  in  the  1995  Service 
Information  regulations,  we  believe  that 
cost  is  an  integral  factor  influencing  the 
availability  of  service  information.  At 
that  time,  we  were  concerned  that 
manufacturers  could  have  priced  their 
service  information  and  OEM-specific 
diagnostic  scan  tools  in  such  a  way  that 
would  preclude  their  purchase  and 
subsequent  use,  therefore  rendering  the 
information  and/or  tools  unavailable. 
While  we  believe  that  a  majority  of 
manufacturers  have  made  a  good  faith 
attempt  to  meet  the  "reasonable  cost" 
provisions  finalized  in  1995,  we  believe 
it  is  necessary  to  revisit  the  issue  of  cost 
of  service  information  and  diagnostic 
scan  tools  and  the  Agency's  position  on 
this  issue.  Additionally,  full-text  access 
to  information  via  the  Internet 
introduces  additional  parameters  that 
must  be  evaluated  in  order  to  ensure 
that  the  information  required  by  these 
regulations  can  be  considered  available. 
As  a  result,  we  are  proposing  revisions 
to  the  regulations  governing  "reasonable 


cost"  to  reflect  the  proposed  move  from 
FedWorld  to  the  World  Wide  Web. 

The  1995  regulations  establish 
parameters  for  OEMs  on  what  factors 
should  be  considered  by  manufacturers 
when  developing  the  pricing  structures 
for  the  required  information.  We  also 
received  substantive  comments  from 
OEMs  and  aftermarket  service  providers 
on  what  those  factors  should  be  and 
incorporated  many  of  them  into  the 
1995  final  rule.  As  a  result,  we  required 
manufactiuers  to  make  emission-related 
service  information  available  at  a 
reasonable  cost.  Reasonable  cost  was 
described  as  a  fair  and  reasonable  price 
taking  into  consideration  factors  such  as 
the  cost  to  the  manufactiu^r  of 
preparing  and/ or  providing  the 
information,  the  type  of  information,  the 
format  in  which  it  is  provided,  the  price 
charged  by  other  manufacturers  for 
similar  information,  the  differences  that 
exist  among  manufacturers  (e.g.  the  size 
of  the  manufacturer),  the  quantity  of 
material  contained  in  a  publication,  the 
detail  of  the  information,  the  cost  of  the 
information  prior  to  finalization  of  the 
1995  rule,  volume  discoimts  and 
inflation.  One  of  the  factors  that  was 
finalized  as  a  reference  point  for 
evaluating  the  cost  of  service 
information  allows  OEMs  to  recover  the 
costs  incurred  for  preparing  and/or 
providing  the  information.  Since 
manu£act\u«rs  will  be  moving  to  the 
World  Wide  Web  as  a  primary  means  of 
distribution  for  their  information,  we 
propose  that  one  of  the  factors  to  be 
considered  in  determining  whether  the 
price  charged  for  the  access  to  the 
information  on  the  World  Wide  Web  is 
reasonable  is  the  cost  incurred  by  OEMs 
for  developing  their  Web  sites.  Siection 
n(6)(a)  also  discusses  some  of  the 
feedback  we  have  received  from  the 
aftermarket  on  what  some  aftermarket 
service  providers  consider  as  reasonable 
costs  for  access  to  information  on  OEM 
Web  sites.  We  solicit  comment  on  the 
general  pricing  structtire  as  it  is 
discussed  in  this  section. 

While  we  have  discussed  some 
specific  aspects  of  the  cost  of  service 
information  for  Web  access  to  the 
required  information,  we  expect  that  all 
of  the  information  and  diagnostic  scan 
tools  covered  by  this  proposal  to  be 
made  available  at  a  reasonable  cost  in 
such  a  maimer  that  ensures  its 
availability.  Manufacturers  who  develop 
pricing  structures  for  the  required 
information  in  a  manner  that  renders  it 
unavailable  to  the  aftermarket  will  be 
considered  in  violation  of  the 
regulations  and  subject  to  fines  of 
$25,000  per  day  per  violation. 


G.  Which  Reference  Materials  Are 
Proposed  for  Incorporation  by 
Reference? 

Also  being  ptoposed  is  the  adoption 
of  SAE  Recommended  Practice  J1930, 
"Electrical/Electronic  Systems 
Diagnostic  Terms,  Definitions, 
Abbreviations,  and  Acronyms."  This 
standardized  procedure  was  proposed 
in  the  September  1991  (56  FR  48272) 
proposal,  but  was  not  finalized  due  to 
a  variety  of  issues  on  the 
standardization  of  the  electronic  format 
of  service  information.  It  is  proposed 
that  manufacturers  comply  with  J1930 
beginning  with  the  2003  model  year. 
EPA  believes  that  most  manufacturers 
have  already  adopted  J1930  in  the 
development  of  their  service 
information.  However,  the  Agency 
believes  that  it  is  important  for  all 
manufacturers  to  adopt  J1930 
definitions  and  terminology  given  the 
increasing  complexity  and  volume  of 
service  information.  Therefore,  the 
Agency  is  proposing  to  require  that  all 
manufectuiers  comply  with  J1930 
beginning  with  the  2003  model  year. 

Today's  action  also  proposes  the 
incorporation  of  SAE  Recommended 
Practice  J2284,  "High  Speed  CAN  (HSC) 
for  Vehicle  Applications  at  500  KBPS." 
This  recommended  practice  was 
finalized  in  February  of  1999  and 
defines  a  level  of  standardization  in  the 
implementation  of  a  500  KBPS  vehicle 
commimication  network  using  the 
Controller  Area  Network  (CAN) 
protocol.  It  is  proposed  that 
manufactiu^rs  comply  with  J2284 
beginning  with  the  2003  model  year. 
EPA  also  believes  that  most 
manufacturers  are  moving  toward  the 
adoption  of  J2284  with  model  year  2003 
and  that  there  will  be  little  objection 
from  the  manufacturers  on  this 
requirement. 

As  discussed  above  in  section  11(D), 
we  are  also  proposing  to  Incorporate  by 
Reference  SAE  Recommended  Practice 
J2534  and  SAE  Recommended  Practice 
J1962.  All  of  these  items  with  the 
exception  of  J2534  are  available  for 
inspection  in  EPA  Air  Docket  A-2000- 
49.  SAE  J2534  will  be  made  available  for 
inspection  in  the  docket  once  it  has 
been  finalized.  A  draft  of  SAE  J2534  has 
been  placed  in  EPA  Air  Docket  A-2000- 
49  for  inspection.  All  SAE 
recommended  practices  can  be  obtained 
from  the  Society  of  Automotive 
Engineers,  Inc.,  400  Commonwealth 
Drive,  Warrendale,  PA  15096-0001,  or 
at  www.sae.org. 
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H.  What  Are  the  Proposed  Requirements 
for  Heavy-duty  Service  Information? 

Section  2Q2(m)(5)  of  the  Clean  Air  Act 
applies  service  information  availability 
requirements  to  all  motor  vehicles 
equipped  with  emission-control 
diagnostic  systems,  including  heavy- 
duty  vehicles  and  engines.  We  are 
proposing  that  all  of  the  requirements 
proposed  today  apply  to  manufacturers 
of  ail  heavy-duty  vehicles  and  engines 
weighing  14.000  pounds  gross  vehicle 
weight  (GVW)  and  lower  beginning  in 
model  year  2005,  which  is  the  first  year 
that  such  engines  and  vehicles  are 
subject  to  OBD  requirements.  Today's 
proposal  applies  only  to  engines  and 
vehicles  subject  to  the  OBD 
requirements  during  the  phase-in  of 
those  requirements.  EPA  is  proposing 
the  same  requirements  for  these  engines 
and  vehicles  as  it  is  proposing  for  light- 
duty  vehicles  and  trucks.  However,  we 
recognize  that  certain  aspects  of  these 
proposed  regulations  may  need  to  be 
reviewed  to  ensure  that  they  accurately 
reflect  how  the  aftermarket  service 
industry  can  be  best  assured  of  receiving 
the  information  necessary  to  make  use 
of  the  OBD  system  and  to  make 
emissions-related  diagnosis  and  repairs. 
We  request  comment  on  the 
appropriateness  of  the  proposed 
requirements  for  this  sector. 

/.  Are  Formats  for  Service  Information 
Proposed? 

The  Agency  is  not  proposing  any 
requirements  that  specify  the  format 
that  manufacturers  must  use  to  organize 
or  display  the  required  information  on 
their  Web  sites.  In  particular,  we  are  not 
requiring  manufactxirers  to  comply  with 
SA£  Standardized  Practice  J2008 
"Recommended  Organization  of  Service 
Information".  In  the  August  1995  final 
rule,  the  Agency  could  not  finalize  the 
incorporation  of  J2008  because  the 
standard  had  not  yet  been  finalized.  At 
that  time,  the  Agency  was  optimistic 
that  J2008  would  be  finalized  in  time  to 
allow  manufactiu^rs  to  adopt  it 
voluntarily  or  give  EPA  the  option  of 
incorporating  it  into  the  service 
information  requirements.  However, 
J2008  was  not  finalized  until  October  of 
1998.  By  that  time,  several  large  OEMs 
were  well  into  the  development  of  their 
Web  sites  and  some  manufacturers  were 
already  conducting  pilots  within  their 
dealerships.  While  the  Agency  is 
supportive  of  providing  information  in 
formats  that  are  user-friendly  and 
readily  accessible  to  the  end-user,  we 
are  reluctant  to  implement  requirements 
that  would  require  manufacturers  to 
redesign  existing  service  information 
that  has  already  been  developed.  The 


Agency  has  put  forth  minimum 
performance  requirements  that  we 
believe  will  allow  us  to  monitor 
manufacturer  Web  site  performance 
while  allowing  manufacturers 
maximum  flexibility  and  creativity  in 
the  development  of  their  service 
information  for  access  on  the  Internet. 
Finally,  we  believe  that  the  learning 
curve  for  aftermarket  service  industry 
will  level  off  relatively  quickly  given  the 
ever  increasing  dependence  on 
computers  and  the  Internet  to  conduct 
business.  EPA  requests  comment  on  the 
need  for  J2008  or  another  format  for 
service  information. 

m.  What  Is  the  Cost  of  This  Proposal? 

This  proposed  rulemaking  alters 
existing  provisions  by  revising  the 
current  service  information  regulations. 
The  provisions  proposed  in  today's 
rulemaking  require  OEMs  to  make 
available  information  and  tools  that 
have  already  been  developed  for  use  by 
their  dealerships.  Therefore,  EPA 
believes  that  the  changes  proposed 
today  put  little  or  no  new  additional 
requirements  on  OEMs  beyond 
administrative  costs  for  providing 
access  to  existing  information  and  tools, 
which  are  recoverable  to  the  OEM  as 
discussed  above  in  IIF. 

TV.  What  Are  the  Opportunities  for 
Public  Participation? 

A.  Comments  and  the  Public  Docket 

EPA  welcomes  comments  on  all 
aspects  of  this  proposed  rulemaking. 
Commenters  are  especially  encouraged 
to  give  suggestions  for  changing  any 
aspects  of  the  proposal.  All  comments, 
with  the  exception  of  proprietary 
information  should  be  addressed  to  the 
EPA  Air  Docket  Section,  Docket  No.  A- 
2000-49  (see  ADDRESSES). 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FURTHER  INFORMATION  CONTACT)  and  not 
to  the  public  docket.  This  will  help 
insure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
business  information  as  part  of  the  basis 
for  the  final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 


procedures  set  forth  in  40  CFR  Part  2. 
If  no  claim  of  confidentiahty 
accompanies  the  submission  when  EPA 
receives  it,  the  submission  may  be  made 
available  to  the  public  without  notifying 
the  commenters. 

B.  Public  Hearing 

Anyone  wishing  to  present  testimony 
about  this  proposal  at  the  public  hearing 
(see  DATES)  should,  if  possible,  notify 
the  contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  seven 
days  prior  to  the  day  of  the  hearing.  The 
contact  person  should  be  given  an 
estimate  of  the  time  required  for  the 
presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  Testimony  will  be 
scheduled  on  a  first  come,  first  serve 
basis.  A  sign-up  sheet  will  be  available 
at  the  registration  table  the  morning  of 
the  hearing  for  scheduling  those  who 
have  not  notified  the  contact  earlier. 
This  testimony  will  be  scheduled  on  a 
first  come,  first  serve  basis  to  follow  the 
previously  scheduled  testimony. 

EPA  requests  that  approximately  SO 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advanced  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  one  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such 
material  before  the  hearing.  Such 
advanced  copies  should  be  submitted  to 
the  contact  person  listed. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket  Section,  Docket  No.  A-2000-49 
(see  ADDRESSES).  The  hearing  will  be 
conducted  informally,  and  technical 
rules  of  evidence  will  not  apply.  A 
written  transcript  of  the  hearing  will  be 
placed  in  the  above  docket  for  review. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceedings. 

V.  What  Are  the  Administrative 
Requirements  for  This  Proposal? 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  (58  FR 
51735  October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
this  Executive  Order.  The  Order  defines 
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a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  Local,  or  Tribal  govenmients  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  this  rule  is 
not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
0MB  review. 

B.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  generally  requires 
federal  agencies  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
reqiiirements  imless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  biisinesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  This  proposed  rule  would 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities 
because  the  regulated  entities  impacted 
by  this  rulemaking  would  not  be 
considered  small  entities. 

Therefore,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  0783.41)  and  a  copy  may  be 
obtained  from  Sandy  Fanner  by  mail  at 
Collection  Strategies  Division;  U.S. 
Environmental  Protection  Agency 
(2822);  1200  Pennsylvania  Ave.,  NW., 
Washington,  E)C  20460,  by  email  at 
farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/wvfw. epa.gov/icr. 


EPA  is  proposing  that  manufactiu^rs 
subject  to  the  proposed  requirements  for 
Web  based  delivery  of  service 
information  be  required  to  submit  to  the 
Administrator  on  an  aimual  basis  an 
electronic  report  that  contains 
measurements  of  the  various 
performance  parameters  as  outlined  in 
Section  11(A)(6)  of  this  preamble.  The 
information  proposed  to  be  collected 
will  allow  the  Agency  to  assess 
compliance  with  the  regulations. 

It  is  estimated  that  the  cost  of 
collecting  this  information  will  be  $250 
per  month,  or  $3000  per  year  for  each 
of  the  approximately  45  manufacturers 
subject  to  this  proposed  information 
collection  requirements.  Initial  start-up 
costs  are  expected  to  be  approximately 
$1000  with  approximately  $100-$200 
per  year  for  maintenance.  The  400 
burden  hours  are  estimated  to  cost 
$11,628. 

Biirden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW.,  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 


between  30  and  60  days  after  Jujie  8, 
2001,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  July  9.  2001.  The  final  riile  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  action  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  state,  local, 
and  tribal  goverrunents,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgation  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  we  establish  any  regulatory 
requirement  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  we  must 
develop,  under  section  203  of  the 
UMRA,  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  our  regulatory  proposals 
with  significant  federal 
intergovernmental  mandates.  The  plan 
must  also  provide  for  informing, 
educating,  and  advising  small 
governments  on  compliance  with  the 
regulatory  requirements. 

EPA  believes  this  proposed  rule 
contains  no  federal  mandates  for  state, 
local,  or  tribal  governments.  Nor  does 
this  rule  have  federal  mandates  that  may 
result  in  the  expenditiires  of  $100 
million  or  more  in  any  year  by  the 
private  sector  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA. 
Nothing  in  the  proposed  rule  would 
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significantly  or  uniquely  affect  small 
governments. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
» implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  will  impose  no 
direct  compliance  costs  on  states.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule.      * 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
The  requirements  proposed  by  this 
action  impact  private  sector  businesses, 
particularly  the  automotive  and  engine 
manufacturing  industries.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 


G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Uw  104- 
113. 12(d)  (15  U.S.C.  272).  directs  the 
EPA  to  use  voluntary  consensus 
standards  (VCS)  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices,  etc.)  that  are 
developed  or  adopted  by  volimtary 
consensus  standard  bodies.  The  NTTAA 
requires  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

This  proposed  rule  incorporates  by 
reference  technical  standards  adopted 
by  the  Society  of  Automotive  Engineers 
(SAE).  We  believe  these  standards  are 
well  accepted  by  industry. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  pubfic  to 
identify  potentially  applicable  voluntary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

H.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  health  or  safefy  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  believes  this  proposed  rule  is  not 
subject  to  the  Executive  Order  because 
it  is  not  an  economically  significant 
regulatory  action  as  defined  by 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  86 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Gasoline, 
Incorporation  by  reference.  Motor 
vehicles.  Motor  vehicle  pollution, 
Reporting  and  recordkeeping 
requirements. 


Dated:  May  30,  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  86— CONTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTinCATION  AND  TEST 
PROCEDURES 

1.  The  authorify  citation  for  part  86 
continues  to  read  as  follows. 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  86.094-38  is  proposed  to  be 
amended  by  adding  paragraph  (g)(21)  to 
read  as  follows: 

§86.094-38    Maintenance  Instructions. 
•        •        *        *        * 

(g)*  *  * 

(21)  In  lieu  of  meeting  the 
requirements  of  paragraphs  (g)(5) 
through  (g)(9)  of  this  section, 
manufacturers  may  upload  the  required 
information  in  full  text  on  its 
manufacturer-specific  Web  site  as 
required  in  §  86.096-38(g)(3).  In  the 
alternative,  manufacturers  may  upload 
an  index  of  the  required  information  on 
its  Web  site  consistent  with  paragraphs 
(g)(5),  (g)(6),  and  (g)(9)  of  this  section. 

3.  Section  86.096-38  is  proposed  to  be 
added  to  subpart  A  to  read  as  follows: 

§86.096-38    Maintenance  instructions. 

(a)-<f)  (Reserved) 
(g)  Emission  contiol  diagnostic 
service  information. 

(1)  Manufacturers  are  subject  to  the 
provisions  of  this  paragraph  (g) 
begliming  in  the  1996  model  year  for 
manufacturers  of  Ught-duty  vehicles  and 
light-duty  trucks,  and  begiiming  in  the 
2005  model  year  for  manufacturers  of 
heavy-duty  vehicles  and  heavy-dufy 
engines  weighing  14,000  pounds  gross 
vehicle  weight  (GVW)  and  less  that  are 
subject  to  the  OBD  requirements  of  this 
part. 

(2)  General  requirements,  (i) 
Manufacturers  shall  furnish  or  cause  to 
be  furnished  to  any  person  engaged  in 
the  repairing  or  servicing  of  motor 
vehicles  or  motor  vehicle  engines,  or  the 
Administrator  upon  request,  any  and  all 
information  needed  to  make  use  of  the 
on-board  diagnostic  system  and  such 
other  information,  including 
instructions  for  making  emission-related 
diagnosis  and  repairs,  including  but  not 
limited  to  service  manuals,  technical 
service  bulletins,  recall  service 
information,  data  stream  information, 
bi-directional  control  information,  and 
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training  information,  unless  such 
information  is  protected  by  section 
208(c)  as  a  trade  secret.  No  such 
information  may  be  withheld  under 
section  208(c)  of  the  Act  if  that 
infonnation  is  provided  (directly  or 
indirectly)  by  the  manufactiirer  to 
franchised  dealers  or  other  persons 
engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines. 

(ii)  Definitions.  The  following 
definitions  apply  for  this  paragraph  (g). 

(A)  Aftermarket  service  provider 
means  any  individual  or  business 
engaged  in  the  diagnosis,  service,  and 
repair  of  a  motor  vehicle  or  engine  who 
is  not  directly  affiliated  with  a 
manufact\u«r  or  manufacturer 
franchised  dealership. 

(B)  Bi-directional  control  means  the 
capability  of  a  diagnostic  tool  to  send 
messages  on  the  data  bus  that 
temporarily  overrides  the  modide's 
control  over  a  sensor  or  actuator  and 
gives  control  to  the  diagnostic  tool 
operator.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

(C)  Data  stream  information  means 
information  (i.e.,  messages  and 
parameters)  originated  within  the 
vehicle  by  a  module  or  intelligent 
sensors  (i.e.,  a  sensor  that  contains  and 
is  controlled  by  its  own  module)  and 
transmitted  between  a  network  of 
modules  and/ or  intelligent  sensors 
connected  in  parallel  with  either  one  or 
two  communication  wires.  The 
information  is  broadcast  over  the 
communication  wires  for  use  by  other 
modules  (e.g.,  chassis,  transmission, 
etc.)  to  conduct  normal  vehicle 
operation  or  for  use  by  diagnostic  tools. 
Data  stream  information  does  not 
include  engine  calibration  related 
information. 

(D)  Emissions-related  infonnation 
means  any  information  related  to  the 
diagnosis,  service,  and  repair  of 
emissions-related  components. 

(E)  Emissions-relatea  training 
information  meems  any  information 
related  training  or  instruction  for  the 
purpose  of  the  diagnosis,  service,  and 
repair  of  emissions-related  components. 
Emissions-related  information  includes, 
but  is  not  limited  to: 

(1)  Manuals,  including  subsystem  and 
component  manuals,  technical  service 
bulletins  (TSBs),  recall  service 
information,  diagrams,  charts,  and 
training  materials; 

(2)  OBD  system  operational 
information  that  describes  functional 
characteristics  of  the  OBD  system  and 
emission-related  components.  OBD 
system  operational  infonnation 
includes,  but  is  not  limited  to,  OBD 


generic  drive  cycle  information, 
component  operating  ranges,  and 
system  logic  flow  diagrams.  Algorithms, 
look-up  tables,  or  any  values  associated 
with  look-up  tables  are  not  required  to 
be  made  available; 

(5)  Emission-related  diagnostic 
procedures.  Manufacturers  who  utilize 
their  manufacturer-specific  scan  tool  to 
provide  emissions-related  diagnostic 
procedures  cannot  require  connection  to 
the  vehicle  to  access  this  information. 
Additionally,  manufacturers  shall  also 
make  any  emissions-related  diagnostic 
procedures  incorporated  into  their 
manufacturer-specific  scan  tools 
available  to  aftermarket  service 
providers  on  their  respective 
manufacturer  Web  sites; 

(4)  Any  information  on  other  systems 
that  can  directly  effect  the  emission 
system  within  a  multiplexed  system 
(including  how  infonnation  is  sent 
between  emission-related  system 
modules  and  other  modules  on  a 
multiplexed  bus); 

(5)  Any  information  regarding  any 
system,  component,  or  part  of  a  vehicle 
monitored  by  the  OBD  system  that 
could  in  a  failure  mode  cause  the  OBD 
system  to  illiuninate  the  malfunction 
indicator  light  (MIL); 

[6]  Information  needed  to  start  the 
vehicle  when  the  vehicle  is  equipped 
with  an  anti-theft  system  or  oUier 
systems  that  disables  the  engine  and 
prevents  it  from  starting  after  the 
completion  of  an  emissions-related 
repair;  and 

(7)  Manufacturer-specific  emissions- 
related  diagnostic  trouble  codes  (DTCs) 
and  any  related  service  bulletins, 
trouble  shooting  guides,  and/or  repair 
procediires  associated  with  these 
manufacturer-specific  DTCs. 

(F)  Enhanced  service  and  repair 
infonnation  means  infonnation  which  is 
specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 

(G)  Generic  service  and  repair 
information  means  information  which  is 
not  specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 

(H)  Indirect  information  means  any 
information  that  is  not  specifically 
contained  in  the  service  literature,  but  is 
contained  in  items  such  as  tools  or 
equipment  provided  to  franchised 
dealers  (or  others). 

(I)  Intermediary  means  any  individual 
or  entity,  other  than  an  original 
equipment  manufacturer,  which 
provides  service  or  equipment  to 
aftermarket  service  providers. 

(J)  Manufacturer  franchised 
dealership  means  any  service  provider 


vtrith  which  an  manufacturer  has  a  direct 
business  relationship. 

(K)  Third  party  information  provider 
means  any  individual  or  entity,  other 
than  an  original  equipment 
manufacturer,  who  consolidates 
manufacturer  service  information  and 
makes  this  information  available  to 
aftermarket  service  providers. 

(L)  Third  party  training  provider 
means  any  individual  or  entity,  other 
than  an  original  equipment 
manufacturer  who  develops  and/or 
delivers  instructional  and  educational 
material  for  automotive  training  courses. 

(3)  Infonnation  dissemination.  By 
[date  six  months  after  the  effective  date 
of  the  final  rule],  each  maniifacturer 
shall  provide  or  cause  to  be  provided  a 
manufacturer-specific  World  Wide  Web 
site  available  to  the  persons  specified  in 
paragraph  (g)(2)(i)  of  this  section  and  to 
any  other  interested  parties  containing 
in  the  information  specified  in 
paragraph  (g)(2)(i)  of  this  section  for 
1996  and  later  model  year  vehicles 
which  have  been  offered  for  sale;  this 
requirement  does  not  apply  to  indirect 
information,  including  the  information 
specified  in  paragraphs  (g)(ll)  through 
(g)(15)  of  this  section.  Each 
manufacturer  Web  site  shall: 

(i)  Provide  access  in  full-text  to  all  of 
the  information  specified  in  paragraph 
(g)(5)  of  this  section. 

(ii)  Be  updated  at  the  same  time  as 
dealership  World  Wide  Web  sites,  but  in 
no  instance  less  than  14  days  after  new 
infonnation  or  changes  to  existing 
information  have  been  changed  or 
updated  on  the  manufacturer's 
dealership  site. 

(iii)  Provide  users  with  a  description 
of  the  minimum  computer  hardware 
and  software  needed  by  the  user  to 
access  that  manufactiirer's  infonnation 
(e.g.,  computer  processor  speed  and 
operating  system  software).  This 
description  shall  appear  when  users 
first  log-on  to  the  home  page  of  the 
manufacturer's  Web  site. 

(iv)  Provide  Short-Term  ($24  hours), 
Mid-Term  (30  day  period),  and  Long- 
Term  (365  day  period)  Web  site 
subscription  options  to  any  person 
specified  in  paragraph  (g)(1)  of  this 
section  at  a  fair  and  reasonable  cost  as 
specified  in  paragraph  (g)(6)  of  this 
section  for  each  of  the  options. 
Reasonable  cost  shall  not  exceed  $20  for 
short-term  access,  $300  for  mid-term 
access,  and  $2500  for  long-term  access 
in  year  2001  dollars. 

(v)  Allow  the  user  to  search  the 
manufactiu^r  Web  site  by  various  topics 
including  but  not  limited  to  model, 
model  year,  key  words  or  phrases, 
vehicle  identification  number  (VIN), 
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etc.,  while  allowing  ready  identification 
of  the  latest  vehicle  calibration. 

(vi)  Provide  accessibility  using 
common,  readily  available  software  and 
shall  not  require  the  use  of  proprietary 
software,  hardware,  viewers,  or 
browsers,  manufacturers  shall  also 
provide  hyperlinks  to  any  plug-ins, 
viewers  or  browsers  (e.g.  Adobe  Acrobat 
or  Netscape)  needed  to  access  the 
manufactuji^r  Web  site. 

(vii)  Allow  simple  hyper-linking  to 
the  manufacturer  Web  site  from 
Government  Web  sites  and  automotive- 
.related  Web  sites. 

(viii)  Allow  access  to  the 
manufacturer  Web  sites  with  no  limits 
on  the  modem  speed  by  which 
aftermarket  service  providers  or  other 
interested  parties  caii  connect  to  the 
manufacturer  Web  site. 

(4)  Small  volume  provisions  for 
information  dissemination,  (i) 
Manufacturers  with  annual  sales  of  less 
than  5,000  vehicles  shall  have  until  [12 
months  after  the  effective  date  of  the 
final  rule]  to  laimch  their  individual 
Web  sites  as  required  by  paragraph 
(g)(2)  of  this  section. 

(ii)  Manufactiirers  with  annual  sales 
of  less  than  1,000  vehicles  may,  in  lieu 
of  meeting  the  requirement  of  paragraph 
(g)(3)  of  this  section,  request  the 
Administrator  to  approve  an  alternative 
method  by  which  die  required 
emissions-related  information  can  be 
obtained  by  the  persons  specified  in 
paragraph  (g)(1)  of  this  section. 

(5)  Required  information.  All 
information  relevant  to  the  diagnosis 
and  completion  of  emissions-related 
repairs  shall  be  posted  on  manufacturer 
Web  sites  excluding  indirect 
information  specified  in  paragraphs 
(g)(ll)  through  (g)(15)  of  this  section. 
The  required  information  includes,  but 
is  not  limited  to: 

(i)  Manuals,  including  subsystem  and 
component  manuals,  technical  service 
bulletins  (TSBs),  recall  service 
information,  diagrams,  charts,  and 
training  materials; 

(ii)  OBD  system  operational 
information  that  describes  functional 
characteristics  of  the  OBD  system  and 
emission-related  components;  OBD 
system  operational  information 
includes,  but  is  not  limited  to,  OBD 
generic  drive  cycle  information, 
component  operating  ranges,  and 
system  logic  flow  diagrams.  Algorithms, 
look-up  tables,  or  any  values  associated 
with  look-up  tables  are  not  required  to 
be  made  available; 

(iii)  Emission-related  diagnostic 
procediu^s;  manufacturers  who  utilize 
their  manufacturer-specific  scan  tool  to 
provide  emissions-related  diagnostic 
procedures  cannot  require  connection  to 


the  vehicle  to  access  this  information 
and  shall  make  such  information 
available  to  aftermarket  service 
providers  on  their  respective 
manufacturer  Web  sites; 

(iv)  Any  information  on  other  systems 
that  can  directly  effect  the  emission 
system  within  a  multiplexed  system 
(including  how  information  is  sent 
between  emission-related  system 
modules  and  other  modules  on  a 
multiplexed  bus); 

(v)  Any  information  regarding  any 
system,  component,  or  part  of  a  vehicle 
monitored  by  the  OBD  system  that 
could  in  a  failure  mode  cause  the  OBD 
system  to  illuminate  the  malfunction 
indicator  light  (MIL);  and 

(vi)  Information  needed  to  start  the 
vehicle  when  the  vehicle  is  equipped 
with  an  anti-theft  system  or  other 
systems  that  disables  the  engine  and 
prevents  it  from  starting  after  the 
completion  of  an  emissions-related 
repair. 

(6)  Cost  of  required  information.  All 
information  required  to  be  made 
available  by  this  section  shall  be  made 
available  at  a  fair  and  reasonable  price 
to  any  person  engaged  in  the  repairing 
or  servicing  of  motor  vehicles  or  motor 
vehicle  engines.  In  determining  whether 
a  price  is  fair  and  reasonable, 
consideration  may  be  given  to  relevant 
factors,  including,  but  not  limited  to,  the 
cost  to  the  manufacturer  of  preparing 
and/or  providing  the  information,  the 
type  of  information,  the  format  in  which 
it  is  provided,  the  price  charged  by 
other  manufacturers  for  similar 
information,  the  differences  that  exist 
among  manufacturers  (e.g.,  the  size  of 
the  manufacturer),  the  quantity  of 
material  contained  in  a  publication,  the 
level  of  detail  of  the  information,  the 
cost  of  the  information  prior  to  [effective 
date  of  this  paragraph],  volume 
discounts,  and  inflation. 

(7)  Unavailable  information.  Any 
information  which  is  not  provided  at  a 
fair  and  reasonable  price  shall  be 
considered  unavailable,  in  violation  of 
this  paragraph  (g)  and  section  202(m)(5) 
of  the  Clean  Air  Act. 

(8)  Third  party  information  providers. 
By  [date  6  months  after  publication  of 
the  final  rule],  manufacturers  shall,  for 
model  year  2002  and  later  vehicles  and 
engines,  provide  the  required  emissions- 
related  infonnation  as  specified  in 
paragraph  (g)(5)  of  this  section. 

(i)  Directly  to  third-party  information 
providers  as  defined  in  paragraph 
(g)(2)(ii)  of  this  section  in  electronic 
format  such  as  diskette  or  CD-ROM 
using  non-proprietary  software,  in 
English;  or 

(ii)  IndirecUy  via  a  Web  site  other 
than  that  required  by  paragraph  {g)(3)  of 


this  section  for  aftermarket  service 
providers. 

(9)  Required  emissions-related 
training  information.  By  [date  6  months 
after  publication  of  final  rule],  for 
emissions-related  training  information, 
mai^ufacturers  shall: 

(i)  Provide  on  the  manufactiu«r  Web 
site  an  index  of  all  emissions-related 
training  information  available  for 
purchase  by  aftermarket  service 
providers  for  1994  and  newer  vehicles. 
The  index  shall  describe  the  tide  of  the 
course  or  instructional  session,  the  cost 
of  the  video  tape  or  duplicate,  and 
information  on  how  to  order  the  item(8) 
from  the  manufacturer  Web  site. 

(ii)  Video  tape  or  otherwise  duplicate 
any  emissions-related  training  courses 
and  instructional  sessions  that  are  made 
available  to  manufacturer  dealerships 
via  satellite  or  the  World  Wide  Web  and 
make  these  items  available  for  purchase 
as  described  in  paragraph  (g)(3)  of  this 
section.  Additionally,  manufacturers 
shall  tape  or  otherwise  duplicate  any 
emissions-related  class-room  training 
courses  made  available  to  manufactiirer 
franchised  dealerships  and  make  those 
duplicates  available  for  sale  at  a  fair  and 
reasonable  price  on  the  manufacturers 
Web  site. 

(iii)  Provide  access  to  third  party 
training  providers  as  defined  in 
paragraph  (g)(2)(ii)  of  this  section  all 
emission-related  training  courses 
transmitted  via  satellite  or  Internet 
offered  to  their  franchised  dealerships 

(10)  Timeliness  and  maintenance  of 
information  dissemination. 
Manufacturers  must  make  the 
information  required  under  paragraphs 
(g)(5)  and  (g)(8)  of  this  section  available 
to  any  person  engaged  in  the  repairing 
or  servicing  of  motor  vehicles  or  motor 
vehicle  engines  on  their  Web  site  within 
three  months  of  model  introduction. 
After  this  three  month  period,  the 
information  must  be  available  and 
updated  on  the  manufacturer  Web  site 
at  the  same  time  that  the  information  is 
made  available  and  updated  to 
manufacturer  franchised  dealerships, 
except  as  otherwise  specified  in  this 
section.  Beginning  with  the  1996  model 
year,  manufactiu^rs  must  maintain  the 
required  information  on  their  Web  sites 
in  full-text  as  defined  in  paragraph 
(g)(2)(ii)  of  this  section  for  a  minimum 
of  15  years  after  model  introduction. 
Subsequent  to  this  fifteen  year  period, 
manufactiu^rs  may  archive  the 
information  in  the  manufactiUBr's 
format  of  choice  and  provide  an  index 
of  the  archived  information  on  the 
manufacturer  Web  site  and  how  it  can 
be  obtained  by  interested  parties. 
Archived  information  must  be  made 
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available  on  demand  and  at  a  fair  and 
reasonable  price. 

(11)  Reprogramming  Information,  (i) 
For  model  years  1996  and  later, 
manufacturers  shall  make  available  to 
the  persons  specified  in  paragraph  (g)(1) 
of  this  section  all  emissions-related 
recalibration  or  reprogranuning  events 
(including  driveability  reprogramming 
events  that  may  affect  emissions)  in  the 
format  of  their  choice  at  the  same  time 
they  are  made  available  to  dealerships. 

(ii)  For  model  years  1996  and  later 
manufactiu«rs  shall  be  responsible  for 
ensuring  that  persons  specified  in 
paragraph  (g)(1)  of  this  section  shall 
have  access  to  reprogramming  services 
via  manufacturer  dealerships  at  a  fair 
and  reasonable  cost  and  in  a  timely 
manner. 

(iii)  For  model  years  1996  and  later 
manufacturers  shall  provide  persons 
specified  in  paragraph  (g)(1)  of  this 
section  with  an  efficient  and  cost- 
effective  method  for  identifying  whether 
the  calibrations  on  vehicles  are  the 
latest  to  be  issued. 

(iv)  For  all  2003  and  later  OBD 
vehicles  equipped  with  reprogramming 
capability,  manufactiirers  shall  comply 
with  SAE  12534. 

(v)  For  model  years  2003  and  later, 
manufactiirers  shall  comply  with  SAE 
Standardized  Practice  J 1962, 
"Diagnostic  Link  Connector"  for  the 
purposes  of  pass-through 
reprogramming. 

(vi)  For  model  years  2003  and  later, 
manufacturers  shall  make  available  to 
aftermarket  service  providers  the 
necessary  manufacturer  specific 
software  applications  needed  to  initiate 
pass-through  reprogramming.  This 
software  shall  be  able  to  run  on  a 
standard  persdtial  computer  that  utilizes 
standard  operating  systems. 

(vii)  Compliance  with  SAE  J2534  is 
not  mandatory  for  model  years  prior  to 
2003,  provided  that  the  manufacturer 
makes  available  to  aftermarket  scan  tool 
manufactiu^rs  by  (date  6  months  after 
the  effective  date  of  the  final  rule)  the 
following  information  necessary  for 
reprogramming  the  Electronic  Control 
Unit  (ECU): 

(A)  The  physical  hardware 
requirements  for  reprogramming  events 
or  tools  (e.g.  system  voltage 
requireihents,  cable  terminals/pins, 
connections  such  as  RS232  or  USB, 
wires,  etc.). 

(B)  Electronic  Control  Unit  (ECU)  data 
communication  (e.g.  serial  data 
protocols,  transmission  speed  or  baud 
rate,  bit  timing  requirements,  etc). 

(C)  Information  on  the  application 
physical  interface  (API)  or  layers 
(descriptions  for  procedures  such  as 
connection,  initialization,  performing 


and  verifying  programming/download, 
and  termination). 

(D)  Vehicle  application  information  or 
any  other  related  service  information 
such  as  special  pins  and  voltages  for 
reprogramming  events  or  additional 
vehicle  connectors  that  require 
enablement  and  specifications  for  the 
enablement. 

(12)  Generic  and  enhanced 
information  for  scan  tools.  By  (date  30 
days  after  the  effective  date  of  the  final 
nile],  vehicle  manufactiu-ers  shall  make 
available  to  equipment  and  tool 
companies  all  generic  and  enhanced 
service  information  including  bi- 
directional control  and  data  stream 
information  as  defined  in  paragraph 
(g)(2)(ii)  of  this  section.  This 
requirement  applies  for  1996  and  later 
model  year  vehicles. 

(i)  The  information  required  by  this 
paragraph  shall  be  transmitted 
electronically  to  the  aftermarket  tool 
and  equipment  companies  in  English  to 
a  seciu«  World  Wide  Web  site.  This  site 
shall  be  agreed  upon  between 
manufacturers  and  aftermarket  tool  and 
equipment  companies.  The  information 
required  by  this  paragraph  (g)(12)  shall 
be  provided  using  common  document 
formats. 

(ii)  In  addition  to  the  generic  and 
enhanced  defined  in  paragraph  (g)(2)(ii) 
of  this  section,  vehicle  manufacturers 
shall  also  make  available  the  following 
information  necessary  for  developing 
generic  diagnostic  scan  tools: 

(A)  The  physical  hardware 
requirements  for  data  communication 
(e.g.  system  voltage  requirements,  cable 
terminals/pins,  connections  such  as 
RS232  or  USB,  wires,  etc.) 

(B)  Electronic  Control  Unit  (ECU)  data 
communication  (e.g.  serial  data 
protocob,  transmission  speed  or  baud 
rate,  bit  timing  requirements,  etc), 

(C)  Information  on  the  application 
physical  interface  (API)  or  layers  (i.e., 
processing  algorithms  or  software 
design  descriptions  for  procedures  such 
as  connection,  initialization,  performing 
and  verifying  prograroxning/download, 
and  termination), 

(D)  Vehicle  application  information  or 
any  other  related  service  information 
such  as  special  pins  and  voltages  for 
reprogramming  events  or  additional 
vehicle  connectors  that  require 
enablement  and  specifications  for  the 
enablement. 

(E)  The  necessary  calibrations  via  CD- 
ROM,  diskette,  or  the  Internet. 

(F)  Information  that  describes  which 
interfaces,  or  combinations  of  interfaces, 
from  each  of  the  categories  as  described 
in  paragraphs  (g)(12)(ii)(A)  through  (E) 
of  this  section. 


(13)  Availability  of  vehicle 
manufacturer-specific  scan  tools. 
Manufacturers  shall  make  available  for 
sale  to  the  persons  specified  in 
paragraph  (g)(2)  of  this  section  their 
own  manufactiirer-specific  diagnostic 
tools  at  a  fair  and  reasonable  cost. 
Manufacturers  who  develop  different 
versions  of  one  or  more  of  their 
diagnostic  tools  that  eire  used  in  whole 
or  in  part  for  emission-related  diagnosis 
and  repair  shall  insure  that  all  emission- 
related  diagnosis  and  repair  information 
is  available  for  sale  to  the  aftermarket  at 
a  fair  and  reasonable  cost. 
Manufacturers  shall  provide  technical 
support  to  aftermarket  service  providers 
for  the  tools  described  in  this  section, 
either  themselves  or  through  a  third- 
party  of  their  choice. 

(14)  Changing  content  of 
manufacturer-specific  scan  tools. 
Manufacturers  who  opt  to  remove  non- 
emissions  related  content  from  their 
manufacturer-specific  scan  tools  and 
sell  them  to  the  persons  specified  in 
paragraph  (g)(2)  of  this  section  shall 
adjust  the  cost  of  the  tool  accordingly 
lower  to  reflect  the  decreased  value  of 
the  scan  tool.  All  emissions-related 
content  that  remains  in  the 
manufactvu«r-specific  tool  shall  be 
identical  to  the  information  that  is 
contained  in  the  complete  version  of  the 
manufactvuer  specific  tool. 

(15)  Special  tools,  (i)  Manufactiu^rs 
who  have  developed  special  tools  to 
extinguish  the  malfunction  indicator 
light  (MIL)  for  Model  Years  1994 
through  2001  shall  make  available  the 
necessary  information  available  to 
equipment  and  tool  companies  to  design 
a  comparable  generic  tool.  This 
information  shall  be  made  available  to 
equipment  and  tool  companies  no  later 
than  [date  90  days  following  the 
effective  date  of  the  Final  Rule). 

(ii)  Manufacturers  are  prohibited  from 
requiring  special  tools  to  extinguish  the 
malfunction  indicator  light  (MIL) 
beginning  with  Model  Year  2002. 

(16)  Reference  materials. 
Manufacturers  shall  conform  with  the 
following  Society  of  Automotive 
Engineers  (SAE)  standards.  Copies  of 
these  documents  may  be  obtained  from 
SAE  400  Commonwealth  Drive, 
Warrendale,  PA  15096-0001,  or  at 
www.sae.org.  The  following  documents 
are  Incorporated  by  Reference. 

(i)  For  Web-based  delivery  of  service 
information,  vehicles  manufacturers 
shall  comply  with  SAE  Recommended 
Practice  Jl  930,  "Electrical/Electronic 
Systems  Diagnostic  Terms,  Definitions, 
Abbreviations,  and  Acronyms."  (May 
1988).  This  recommended  practice 
standardizes  various  terms, 
abbreviations,  and  acronyms  associated 
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with  On-board  diagnostics.  Vehicle 
manufacturers  shall  comply  with  J1930 
beginning  with  Model  Year  2003. 

(li)  For  OBD  vehicle  conmiunications, 
vehicle  manufacturers  shall  comply 
with  SAE  Recommended  Practice  J2284, 
"High  Speed  CAN  (HSC)  for  Vehicle 
Applications  at  500  KBPS."  (February 
1999).  This  recommended  practice 
defines  a  level  of  standardization  in  the 
implementation  of  a  500  KBPS  vehicle 
communication  network  using  the 
Controller  Area  Network  (CAN) 
protocol.  Vehicle  manufacturers  shall 
comply  with  J2284  beginning  with 
Model  Year  2003. 

(iii)  For  pass-through  reprogamming 
capabilities,  vehicle  manuiacturers  shall 
comply  with  SAE  Recommended 
Practice  J1962  (FEB  98),  "Diagnostic 
Connector".  This  recommended  practice 
specifies  the  boundaries  within  the 
passenger  compartment  where  vehicle 
manufacturers  may  place  the  OBD 
diagnostic  link  connector.  Vehicle 
manufocturers  shall  comply  with  J1962 
beginning  with  model  year  2003. 

(iv)  For  pass-through  reprogramming 
capabilities,  vehicle  manufacturers  shall 
comply  with  SAE  Recommended 
Practice  J2534  (DEC  00),  "Specifications 
for  Pass-Through  Reprogramming."  This 
recommended  practice  provides 
technical  specifications  and  information 
that  vehicle  manufacturers  must  supply 
to  aftermarket  tool  and  equipment 
companies  to  develop  aftermarket  pass- 
through  reprogramming  tools.  Vehicle 
manufecturers  shall  comply  with  J2534 
beginning  with  model  year  2003. 

(17)  Reporting  Requirements. 
Manufacturers  shall  provide  to  the 
Administrator  reports  on  an  annual 
basis  and  upon  request  of  the 
Administrator,  that  describe  the 
performance  of  their  individual  Web 
sites.  These  annual  reports  shall  be 
submitted  to  the  Administrator 
electronically  utilizing  non-proprietary 
software  in  the  format  as  agreed  to  by 
the  Administrator  and  the 
manufacturers.  These  annual  reports 
shall  include,  at  a  minimum,  monthly 
measurements  of  the  following 
parameters: 

(i)  Total  successful  requests.  This  is 
measured  in  nimiber  of  files  (including 
graphic  interchange  formats  (GIFs)  and 
joint  photographic  expert  group  (JPEG) 
images,  i.e.  electronic  images  such  as 
wiring  or  other  diagrams  or  pictures). 
This  is  defined  as  the  total  successful 
requests  counts  all  the  files  which  have 
been  requested,  including  pages, 
graphics,  etc. 

(li)  Average  successful  requests  per 
day  (measured  in  number  of  files).  This 
is  defined  as  reports  of  the  average 
successful  requests  per  day  of  all  files 


which  have  been  requested,  including 
pages,  graphics,  etc. 

Uii)  Total  successful  requests  for 
pages  [report  on  number  of  pages 
(including  graphic  interchange  formats 
(GIFs)  and  joint  photographic  expert 
group  (JPEG)  images,  i.e.  electronic 
images  such  as  wiring  or  other  diagrams 
or  pictures).  This  is  defined  as  the  total 
successful  requests  counts  all  the 
documents  that  were  retiimed  or  where 
the  document  was  requested  but  was 
not  needed  because  it  had  not  been 
recently  modified  and  the  user  could 
use  a  cached  copy. 

(iv)  Total  failed  requests  (measured  in 
number  of  files).  This  is  defined  as  the 
total  failed  requests  counts  all  the  files 
which  were  requested  but  failed 
requests  because  they  could  not  be 
found  or  is  read-protected.  This 
includes  pages,  graphics,  etc. 

(v)  Total  redirected  requests 
(measured  in  number  of  files).  This  is 
defined  as  redirected  requests  that 
indicate  that  the  user  was  directed  to  a 
different  file  instead. 

(vi)  Number  of  distinct  files  requested 
(measured  in  number  of  files).  This  is 
defined  as  the  number  of  different  file 
types  that  were  requested  (i.e  html,  pdf, 
txt). 

(vii)  Number  of  distinct  hosts  served 
(measured  in  number  of  files).  This  is 
defined  as  reports  on  the  number  of 
different  computers  where  requests  have 
come  from. 

(viii)  Corrupt  logfile  lines  (measured 
in  number  of  lines).  This  is  defined  as 
the  lines  in  the  logfile  that  were 
unreadable  by  the  computer. 

(ix)  Total  data  transferred  (measured 
in  bytes).  This  is  defined  as  the  total 
amoimt  of  data  transferred  from  one 
place  to  another. 

(x)  Average  data  transferred  per  day 
(measured  in  bytes).  This  is  defined  as 
the  average  amoimt  of  data  transferred 
per  day  from  one  place  to  another. 

(xi)  Daily  Siunmary  (measured  in 
number  of  files/pages  by  day  of  week). 
This  is  defined  as  the  total  number  of 
requests  in  each  day  of  the  week,  over 
the  time  period  given  at  the  very  top  of 
the  report. 

(xii)  Daily  Report  (measured  in 
number  of  files/pages  by  day  of  month). 
This  is  defined  as  how  many  requests 
there  were  in  each  day  of  a  specific 
month. 

(xiii)  Hourly  Summary  (measured  in 
number  of  files/pages  by  hour  of  day). 
This  is  defined  as  the  total  number  of 
requests  for  each  hour  of  the  day,  over 
a  specific  time  period. 

(xiv)  Request  Report  (measured  in 
number  of  files/pages  by  individual 
URL).  This  is  defined  as  which  files 
were  downloaded. 


(xv)  Referrer  Report  (measured  in 
number  of  files/pages  by  individual 
referring  URL).  This  is  defined  as  which 
pages  linked  to  your  files. 

(xvi)  Browser  Summary  (measured  in 
number  of  files/pages  by  browser  type, 
i.e.,  Netscape.  Internet  Explorer).  This  is 
defined  as  the  versions  of  browsers  by 
vendor. 

(xvii)  Browser  Report  (measured  in 
number  of  files/pages  by  browser  type, 
i.e.,  Mozilla  4.0).  This  is  defined  as  a  list 
of  the  detailed  versions  of  browsers 
used. 

(18)  Prohibited  Acts.  Liability  and 
Remedies,  (i)  It  is  a  prohibited  act  for 
any  person  to  fail  to  promptly  provide 
or  cause  a  failure  to  promptly  provide 
information  as  required  by  this 
paragraph  (g).  or  to  otherwise  fail  to 
comply  or  cause  a  failure  to  comply 
with  any  provision  of  this  paragraph  (g). 

(ii)  Any  person  who  fails  or  causes  me 
failure  to  comply  with  any  provision  of 
this  paragraph  (g)  is  liable  for  a  violation 
of  that  provision.  A  corporation  is 
presumed  liable  for  any  violations  of 
this  subpart  that  are  committed  by  any 
of  its  subsidiaries,  affiliates  or  parents 
that  are  substantially  owned  by  it  or 
substantially  imder  its  control. 

(iii)  Any  person  who  violates  a 
provision  of  this  paragraph  (g)  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $27,500  per  day  for  each  violation. 
In  addition,  such  person  shall  be  liable 
for  all  other  remedies  set  forth  in  Title 
n  of  the  Clean  Air  Act,  remedies 
pertaining  to  provisions  of  Title  II  of  the 
Clean  Air  Act,  or  other  applicable 
provisions  of  law. 

4.  Section.  86.1808-01  is  proposed  to 
be  amended  by  revising  paragraph  (f)  to 
read  as  follows: 

§  86.1 808-01    Maintenance  instructions. 

***** 

(f)  Emission  control  diagnostic  service 
information. 

(1)  Manufacturers  are  subject  to  the 
provisions  of  this  paragraph  (f) 
beginning  in  the  2001  model  year  for 
manufactiu^rs  of  light-duty  vehicles  and 
light-duty  trucks,  and  beginning  in  the 
2005  model  year  for  manufacturers  of 
heavy-duty  vehicles  and  heav>'-duty 
engines  weighing  14,000  pounds  gross 
vehicle  wei^t  (GVW)  and  less  that  are 
subject  to  the  OBD  requirements  of  this 
part. 

(2)  General  requirements,  (i) 
Manufacturers  shall  furnish  or  cause  to 
be  furnished  to  any  person  engaged  in 
the  repairing  or  servicing  of  motor 
vehicles  or  motor  vehicle  engines,  or  the 
Administrator  upon  request,  any  and  all 
information  needed  to  make  use  of  the 
on-board  diagnostic  system  and  such 
other  information,  including 
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instructions  for  making  emission-related 
diagnosis  and  repairs,  including  but  not 
limited  to  service  manuals,  technical 
service  bulletins,  recall  service 
information,  data  stream  information, 
bi-directional  control  information,  and 
training  information,  imless  such 
information  is  protected  by  section 
208(c)  as  a  trade  secret.  No  such 
information  may  be  withheld  under 
section  208(c)  of  the  Act  if  that 
information  is  provided  (directly  or 
indirectly)  by  the  manufacturer  to 
franchised  dealers  or  other  persons 
engaged  in  the  repair,  diagnosing,  or 
servicing  of  motor  vehicles  or  motor 
vehicle  engines. 

(ii)  Definitions.  The  following 
definitions  apply  for  this  para^aph  (f): 

(A)  Aflermarket  service  provider 
means  any  individual  or  business 
engaged  in  the  diagnosis,  service,  and 
repair  of  a  motor  vehicle  or  engine  who 
is  not  directly  affiliated  with  a 
manufacturer  or  manufacturer 
franchised  dealership. 

(B)  Bi-directional  control  means  the 
capability  of  a  diagnostic  tool  to  send 
messages  on  the  data  bus  that 
temporarily  overrides  the  module's 
control  over  a  sensor  or  actuator  and 
gives  control  to  the  diagnostic  tool 
operator.  Bi-directional  controls  do  not 
create  permanent  changes  to  engine  or 
component  calibrations. 

(C)  Data  stream  information  means 
information  (i.e.,  messages  and 
parameters)  originated  within  the 
vehicle  by  a  module  or  intelligent 
sensors  (i.e.,  a  sensor  that  contains  and 
is  controlled  by  its  own  module)  and 
transmitted  between  a  network  of 
modules  and/or  intelligent  sensors 
connected  in  parallel  with  either  one  or 
two  communication  wires.  The 
information  is  broadcast  over  the 
commimication  wires  for  use  by  other 
modules  (e.g.,  chassis,  transmission, 
etc.)  to  conduct  normal  vehicle 
operation  or  for  use  by  diagnostic  tools. 
Data  stream  information  does  not 
include  engine  calibration  related 
information. 

(D)  Emissions-related  information 
means  any  information  related  to  the 
diagnosis,  service,  and  repair  of 
emissions-related  components. 

(E)  Emissions-related  training 
information  means  any  information 
related  training  or  instruction  for  the 
purpose  of  the  diagnosis,  service,  and 
repair  of  emissions-related  components. 
Emissions-related  information  includes, 
but  is  not  limited  to: 

(1)  Manuals,  including  subsystem  and 
component  manuals,  technical  service 
bulletins  (TSBs),  recall  service 
information,  diagrams,  charts,  and 
training  materials; 


(2)  OBD  system  operational 
information  that  describes  functional 
characteristics  of  the  OBD  system  and 
emission-related  components.  OBD 
system  operational  information 
includes,  but  is  not  limited  to,  OBD 
generic  drive  cycle  information, 
component  operating  ranges,  and 
system  logic  flow  diagrams.  Algorithms, 
look-up  tables,  or  any  values  associated 
with  look-up  tables  are  not  required  to 
be  made  available; 

(J)  Emission-related  diagnostic 
procedures.  Manufactiu'ers  who  utilize 
their  manufacturer-specific  scan  tool  to 
provide  emissions-related  diagnostic 
procedures  cannot  require  connection  to 
the  vehicle  to  access  this  information. 
Additionally,  manufact\irers  shall  also 
make  any  emissions-related  diagnostic 
procedures  incorporated  into  their 
manufacturer-specific  scan  tools 
available  to  aftermarket  service 
providers  on  their  respective 
manufactiu^r  Web  sites; 

[4)  Any  information  on  other  systems 
that  can  directly  effect  the  emission 
system  within  a  multiplexed  system 
(including  how  information  is  sent 
between  emission-related  system 
modules  and  other  modules  on  a 
multiplexed  bus); 

(5)  Any  information  regarding  any 
system,  component,  or  part  of  a  vehicle 
monitored  by  the  OBD  system  that 
could  in  a  failure  mode  cause  the  OBD 
system  to  illuminate  the  malfunction 
indicator  light  (MIL); 

[6]  Information  needed  to  start  the 
vehicle  when  the  vehicle  is  equipped 
with  an  anti-theft  system  or  odier 
systems  that  disables  the  engine  and 
prevents  it  from  starting  after  the 
completion  of  an  emissions-related 
repair;  and 

(7)  Manufacturer-specific  emissions- 
related  diagnostic  trouble  codes  (DTCs) 
and  any  related  service  bulletins, 
trouble  shooting  guides,  and/or  repair 
procedures  associated  with  these 
manufacturer-specific  DTCs. 

(F)  Enhanced  service  and  repair 
information  means  information  which  is 
specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 

(G)  Generic  service  and  repair 
information  means  information  which  is 
not  specific  for  an  original  equipment 
manufacturer's  brand  of  tools  and 
equipment. 

(Hj  Indirect  information  means  any 
information  that  is  not  specifically 
contained  in  the  service  literatiu«,  but  is 
contained  in  items  such  as  tools  or 
equipment  provided  to  firanchised 
dealers  (or  others). 

(I)  Intermediary  means  any  individual 
or  entity,  other  than  an  original 


equipment  manufacturer,  which 
provides  service  or  equipment  to 
aftermarket  service  providers. 
(J)  Manufacturer  franchised 
dealership  means  any  service  provider 
with  which  an  manuJFacturer  has  a  direct 
business  relationship. 

(K)  Third  party  information  provider 
means  any  individual  or  entity,  other 
than  an  original  equipment 
manufacturer,  who  consolidates 
manufactxu«r  service  information  and 
makes  this  information  available  to 
aftermarket  service  providers. 

(L)  Third  party  training  provider 
means  any  individual  or  entity,  other 
than  an  original  equipment 
manufacturer  who  develops  and/or 
delivers  instructional  and  educational 
material  for  automotive  training  courses. 

(3)  Information  dissemination.  By 
[date  six  months  after  the  effective  date 
of  the  final  rule],  each  manufacturer 
shall  provide  or  cause  to  be  provided  a 
manufacturer-specific  World  Wide  Web 
site  available  to  the  persons  specified  in 
paragraph  (f)(2)(i}  of  this  section  and  to 
any  other  interested  parties  containing 
in  the  information  specified  in 
paragraph  (f)(2)(i)  of  this  section  for 
2001  and  later  model  year  vehicles 
which  have  been  offered  for  sale;  this 
requirement  does  not  apply  to  indirect 
information,  including  the  information 
specified  in  paragraphs  (f)(ll)  through 
(0(15)  of  this  section.  Each 
manufacturer  Web  site  shall: 

(i)  Provide  access  in  full-text  to  all  of 
the  information  specified  in  [>aragraph 
(f)(5)  of  this  section. 

(ii)  Be  updated  at  the  same  time  as 
dealership  World  Wide  Web  sites,  but  in 
no  instance  less  than  14  days  after  new 
information  or  changes  to  existing 
information  have  been  changed  or 
updated  on  the  manufact\u«r's 
dealership  site. 

(iii)  Provide  users  with  a  description 
of  the  minimum  computer  hardware 
and  software  needed  by  the  user  to 
access  that  manufacturer's  information 
(e.g.,  computer  processor  speed  and 
operating  system  software).  This 
description  shall  appear  when  users 
first  log-on  to  the  home  page  of  the 
manufacturer's  Web  site. 

(iv)  Provide  Short-Term(^  24  hours). 
Mid-Term  (30  day  period),  and  Long- 
Term  (365  day  period)  Web  site 
subscription  options  to  any  person 
specified  in  paragraph  (f)(1)  of  this 
section  at  a  fair  and  reasonable  cost  as 
specified  in  paragraph  (f)(6)  of  this 
section  for  each  of  the  options. 
Reasonable  cost  shall  not  exceed  $20  for 
short-term  access,  $300  for  mid-term 
access,  and  $2500  for  long-term  access 
in  year  2001  dollars. 
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(v)  Allow  the  user  to  search  the 
manufacturer  Web  site  by  various  topics 
including  but  not  limited  to  model, 
model  year,  key  words  or  phrases, 
vehicle  identification  numaber  (VIN). 
etc.,  while  allowing  ready  identification 
of  the  latest  vehicle  calibration. 

(vi)  Provide  accessibility  using 
common,  readily  available  software  and 
shall  not  require  the  use  of  proprietary 
software,  hardware,  viewers,  or 
browsers,  manufacturers  shall  also 
provide  hyperlinks  to  any  plug-ins, 
viewers  or  browsers  (e.g.  Adobe  Acrobat 
or  Netscape)  needed  to  access  the 
manufacturer  Web  site. 

(vii)  Allow  simple  hyper-linkiAg  to 
the  manufacturer  Web  site  from 
Government  Web  sites  and  automotive- 
related  Web  sites. 

(viii)  Allow  access  to  the 
manufactiu^r  Web  sites  with  no  limits 
on  the  modem  speed  by  which 
aftermarket  service  providers  or  other 
interested  parties  can  connect  to  the 
manufacturer  Web  site. 

(4)  Small  volume  provisions  for 
information  dissemination,  (i) 
Manufacturers  with  annual  sales  of  less 
than  5,000  vehicles  shall  have  until  [12 
months  after  the  effective  date  of  the 
final  rule)  to  launch  their  individual 
Web  sites  as  required  by  paragraph  (f)(2) 
of  this  section. 

(ii)  -Manufacturers  with  annual  sales 
of  less  than  1 ,000  vehicles  may,  in  lieu 
of  meeting  the  requirement  of  paragraph 
(f)(3)  of  this  section,  request  the 
Administrator  to  approve  an  alternative 
method  by  which  die  required 
emissions-related  information  can  be 
obtained  by  the  persons  specified  in 
paragraph  {f)(l)  of  this  section. 

(5)  Required  information.  All 
information  relevant  to  the  diagnosis 
and  completion  of  emissions-related 
repairs  shall  be  posted  on  manufacturer 
Web  sites  excluding  indirect 
information  specified  in  paragraphs 
(f)(ll)  through  (f)(15)  of  this  section. 
The  required  information  includes,  but 
is  not  limited  to: 

(i)  Manuals,  including  subsystem  and 
component  manuals,  technical  service 
bulletins  (TSBs),  recall  service 
information,  diagrams,  charts,  and 
training  materials; 

(ii)  OBD  system  operational 
information  that  describes  functional 
characteristics  of  the  OBD  system  and 
emission-related  components;  OBD 
system  operational  information 
includes,  but  is  not  limited  to,  OBD 
generic  drive  cycle  information, 
component  operating  ranges,  and 
system  logic  flow  diagrams.  Algorithms, 
look-up  tables,  or  any  values  associated 
with  look-up  tables  are  not  required  to 
be  made  available; 


(iii)  Emission-related  diagnostic 
procedures;  manufacturers  who  utilize 
their  manufacturer-specific  scan  tool  to 
provide  emissions-related  diagnostic 
procedures  cannot  require  connection  to 
the  vehicle  to  access  this  information 
and  shall  make  such  information 
available  to  aftermarket  service 
providers  on  their  respective 
manufacturer  Web  sites; 

(iv)  Any  information  on  other  systems 
that  can  directly  effect  the  emission 
system  within  a  multiplexed  system 
(including  how  information  is  sent 
between  emission-related  system 
modules  and  other  modules  on  a 
multiplexed  bus); 

(v)  Any  information  regarding  any 
system,  component,  or  part  of  a  vehicle 
monitored  by  the  OBD  system  that 
could  in  a  failure  mode  cause  the  OBD 
system  to  illuminate  the  malfunction 
indicator  light  (MIL);  and 

(vi)  Information  needed  to  start  the 
vehicle  when  the  vehicle  is  equipped 
with  an  anti-theft  system  or  other 
systems  that  disables  the  engine  and 
prevents  it  from  starting  after  the 
completion  of  an  emissions-related 
repair. 

(6)  Cost  of  required  information.  All 
information  required  to  be  made 
available  by  this  section  shall  be  made 
available  at  a  fair  and  reasonable  price 
to  any  person  engaged  in  the  repairing 
or  servicing  of  motor  vehicles  or  motor 
vehicle  engines.  In  determining  whether 
a  price  is  fair  and  reasonable, 
consideration  may  be  given  to  relevant 
factors,  including,  but  not  limited  to,  the 
cost  to  the  manufactiu^r  of  preparing 
and/or  providing  the  information,  the 
type  of  information,  the  format  in  which 
it  is  provided,  the  price  charged  by 
other  manufactiu°ers  for  similar 
information,  the  differences  that  exist 
among  manufacturers  (e.g.,  the  size  of 
the  manufacturer),  the  quantity  of 
material  contained  in  a  publication,  the 
level  of  detail  of  the  information,  the 
cost  of  the  iiiformation  prior  to  [effective 
date  of  the  final  rule],  volume  discounts, 
and  inflation. 

(7)  Unavailable  information.  Any 
information  which  is  not  provided  at  a 
fair  and  reasonable  price  shall  be 
considered  imavailable,  in  violation  of 
this  paragraph  (f)  and  section  202(m)(5) 
of  the  Clean  Air  Act. 

(8)  Third  party  information  providers. 
By  [date  6  months  after  publication  of 
the  final  rule],  manufacturers  shall,  for 
model  year  2002  and  later  vehicles  and 
engines,  provide  the  required  emissions- 
related  information  as  specified  in 
paragraph  (f)(5)  of  this  section. 

(i)  Directly  to  third-party  information 
providers  as  defined  in  paragraph 
(f)(2)(ii)  of  this  section  in  electronic 


format  such  as  diskette  or  CD-ROM 
using  non-proprietary  software,  in 
English;  or 

(li)  Indirectly  via  a  Web  site  other 
than  that  required  by  paragraph  (f)(3)  of 
this  section  for  aftermarket  service 
providers. 

(9)  Required  emissions-related 
training  information.  By  [date  6  months 
after  publication  of  the  final  rule],  for 
emissions-related  training  information, 
manufacturers  shall: 

(i)  Provide  on  the  manufacturer  Web 
site  an  index  of  all  emissions-related 
training  information  available  for 
purchase  by  aftermarket  service 
providers  for  1994  and  newer  vehicles. 
The  index  shall  describe  the  tide  of  the 
course  or  instructional  session,  the  cost 
of  the  video  tape  or  duplicate,  and 
information  on  how  to  order  the  item(s) 
from  the  manufacturer  Web  site. 

(ii)  Video  tape  or  otherwise  duplicate 
any  emissions-related  training  courses 
and  instructional  sessions  that  are  made 
available  to  manufacturer  dealerships 
via  satellite  or  the  World  Wide  Web  and 
make  these  items  available  for  purchase 
as  described  in  paragraph  (f)(3)  of  this 
section.  Additionally,  manufactiirers 
shall  tape  or  otherwise  duplicate  any 
emissions-related  class-room  training 
courses  made  available  to  manufacturer 
franchised  dealerships  and  make  those 
duplicates  available  for  sale  at  a  fair  and 
reasonable  price  on  the  manufacturers 
Web  site. 

(iii)  Provide  access  to  third  party 
training  providers  as  defined  in 
paragraph  (f)(2){ii)  of  this  section  all 
emission-related  training  courses 
transmitted  via  satellite  or  Internet 
offered  to  their  fianchised  dealerships 

(10)  Timeliness  and  maintenance  of 
information  dissemination. 
Manufacturers  must  make  the 
information  required  under  paragraphs 
(f)(5)  and  (f)(8)  of  this  section  available 
to  any  person  engaged  in  the  repairing 
or  servicing  of  motor  vehicles  or  motor 
vehicle  engines  on  their  Web  site  within 
three  months  of  model  introduction. 
After  this  three  month  period,  the 
information  must  be  available  and 
updated  on  the  manufacturer  Web  site 
at  the  same  time  that  the  information  is 
made  available  and  updated  to 
manufacturer  franchised  dealerships, 
except  as  otherwise  specified  in  this 
section.  Begiiming  with  the  1996  model 
year,  manufacturers  mnst  maintain  the 
required  information  on  their  Web  sites 
in  full-text  as  defined  in  paragraph 
(f)(2)(ii)  for  a  minimum  of  15  years  after 
model  introduction.  Subsequent  to  this 
fifteen  year  period,  manufacturers  may 
archive  the  information  in  the 
manufacturer's  format  of  choice  and 
provide  an  index  of  the  archiv&d 
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information  on  the  manufacturer  Web 
site  and  how  it  can  be  obtained  by 
interested  parties.  Archived  information 
must  be  made  available  on  demand  and 
at  a  fair  and  reasonable  price. 

(11)  Reprogramming  Information,  (i) 
For  model  years  2001  and  later, 
manufactiirers  shall  make  available  to 
the  persons  specified  in  paragraph  (f)(1) 
of  this  section  all  emissions-related 
recalibration  or  reprogramming  events 
(including  driveability  reprogramming 
events  that  may  affect  emissions)  in  the 
format  of  their  choice  at  the  same  time 
they  are  made  available  to  dealerships. 

(ii)  For  model  years  2001  and  later 
manufacturers  shall  be  responsible  for 
ensuring  that  persons  specified  in 
paragraph  (f)(1)  of  this  section  shall 
have  access  to  reprogramming  services 
via  manufacturer  dealerships  at  a  fair 
and  reasonable  cost  and  in  a  timely 
manner. 

(ill)  For  model  years  2001  and  later 
manufacturers  shall  provide  persons 
specified  in  paragraph  (f)(1)  of  this 
section  with  an  efficient  and  cost- 
effective  method  for  identifying  whether 
the  calibrations  on  vehicles  are  the 
latest  to  be  issued. 

(iv)  For  all  2003  and  later  OBD 
vehicles  equipped  with  reprogramming 
capability,  manufacturers  shall  comply 
with  SAE  J2534. 

(v)  For  model  years  2003  and  later, 
manu&cturers  shall  comply  with  SAE 
Standardized  Practice  J1962, 
"Diagnostic  Link  Connector"  for  the 
purposes  of  pass-through 
reprogramming. 

(vi)  For  model  years  2003  and  later, 
manufacturers  shall  make  available  to 
aftermarket  service  providers  the 
necessary  manufacturer  specific 
software  applications  needed  to  initiate 
pass-through  reprogramming.  This 
software  shall  be  able  to  run  on  a 
standard  personal  computer  that  utilizes 
standard  operating  systems. 

(vii)  Compliance  with  SAE  J2534  is 
not  mandatory  for  model  years  prior  to 
2003,  provided  that  the  manufacturer 
makes  available  to  aftermarket  scan  tool 
manufact\irers  by  (date  6  months  after 
the  effective  date  of  the  final  rule)  the 
following  information  necessary  for 
reprogramming  the  Electronic  Control 
Unit  (ECU): 

(A)  The  physical  hardware 
requirements  for  reprogramming  events 
or  tools  (e.g.  system  voltage 
requirements,  cable  terminals/pins, 
connections  such  as  RS232  or  USB, 
wires,  etc.). 

(B)  Electronic  Control  Unit  (ECU)  data 
conmiunication  (e.g.  serial  data 
protocols,  transmission  speed  or  baud 
rate,  bit  timing  requirements,  etc). 


(C)  Information  on  the  application 
physical  interface  (API)  or  layers 
(descriptions  for  procedures  such  as 
connection,  initialization,  performing 
and  verifying  progranrnilng/download, 
and  termination). 

(D)  Vehicle  application  information  or 
any  other  related  service  information 
such  as  special  pins  and  voltages  for 
reprogramming  events  or  additional 
vehicle  connectors  that  require 
enablement  and  specifications  for  the 
enablement. 

(12)  Generic  and  enhanced 
information  for  scan  tools.  By  (date  30 
days  after  the  effective  date  of  the  final 
rule),  vehicle  manufacturers  shall  make 
available  to  equipment  and  tool 
companies  all  generic  and  enhanced 
service  information  including  bi- 
directional control  and  data  stream 
information  as  defined  in  paragraph 
(f)(2)(ii)  of  this  section.  This 
requirement  applies  for  2001  and  later 
model  year  vehicles. 

(i)  The  information  required  by  this 
paragraph  shall  be  transmitted 
elec^nically  to  the  aftermarket  tool 
and  equipment  companies  in  English  to 
a  secure  World  Wide  Web  site.  This  site 
shall  be  agreed  upon  between 
manufacturers  and  aftermarket  tool  and 
equipment  companies.  The  information 
required  by  this  paragraph  (f)(12)  shall 
be  provided  using  common  document 
formats. 

(ii)  In  addition  to  the  generic  and 
enhanced  defined  in  paragraph  (f)(2)(ii) 
of  this  section,  vehicle  manufacturers 
shall  also  make  available  the  following 
information  necessary  for  developing 
generic  diagnostic  scan  tools: 

(A)  The  physical  hardware 
requirements  for  data  communication 
(e.g.  system  voltage  requirements,  cable 
terminals/pins,  connections  such  as 
RS232  or  USB,  wires,  etc.) 

(B)  Electronic  Control  Unit  (ECU)  data 
communication  (e.g.  serial  data 
protocols,  transmission  speed  or  baud 
rate,  bit  timing  requirements,  etc), 

(C)  Information  on  the  application 
physical  interface  (API)  or  layers  (i.e., 
processing  algorithms  or  software 
design  descriptions  for  procedures  such 
as  connection,  initialization,  performing 
and  verifying  programming/download, 
and  termination), 

(D)  Vehicle  application  information  or 
any  other  related  service  information 
such  as  special  pins  and  voltages  for 
reprogramming  events  or  additional 
vehicle  connectors  that  require 
enablement  and  specifications  for  the 
enablement. 

(E)  The  necessary  calibrations  via  CD- 
ROM,  diskette,  or  the  Internet. 

(F)  Information  that  describes  which 
interfaces,  or  combinations  of  interfaces. 


irom  each  of  the  categories  as  described 
in  paragraphs  (f)(12)(ii)(A)  through  (E) 
of  this  section. 

(13)  Availability  of  vehicle 
manufacturer-specific  scan  tools. 
Manufacturers  shall  make  available  for 
sale  to  the  persons  specified  in 
paragraph  (f)(2)  of  this  section  their  own 
maniifacturer-specific  diagnostic  tools  at 
a  fair  and  reasonable  cost. 
Manufacturers  who  develop  different 
versions  of  one  or  more  of  their 
diagnostic  tools  that  are  used  in  whole 
or  in  part  for  emission-related  diagnosis 
and  repair  shall  insiue  that  all  emission- 
related  diagnosis  and  repair  information 
is  available  for  sale  to  the  aftermarket  at 
a  iaii  and  reasonable  cost. 
Manufactvuers  shall  provide  technical 
support  to  aftermarket  service  providers 
for  the  tools  described  in  this  section, 
either  themselves  or  through  a  third- 
party  of  their  choice. 

(14)  Changing  content  of 
manufacturer-specific  scan  tools. 
ManuJbcturers  who  opt  to  remove  non- 
emissions  related  content  from  their 
manufactxirer-specific  scan  tools  and 
sell  them  to  the  persons  specified  in 
paragraph  (f)(2)  of  this  section  shall 
adjust  the  cost  of  the  tool  accordingly 
lower  to  reflect  the  decreased  value  of 
the  scan  tool.  All  emissions-related 
content  that  remains  in  the 
manufacturer-specific  tool  shall  be 
identical  to  the  information  that  is 
contained  in  the  complete  version  of  the 
manufacturer  specific  tool. 

(15)  Special  tools,  (i)  Manufacturers 
who  have  developed  special  tools  to 
extinguish  the  malfunction  indicator 
light  (MIL)  for  Model  Years  1994 
through  2001  shall  make  available  the 
necessary  information  available  to 
equipment  and  tool  companies  to  design 
a  comparable  generic  tool.  This 
information  shall  be  made  available  to 
equipment  and  tool  companies  no  later 
than  [date  90  days  following  the 
effective  date  of  the  Final  Rule). 

(ii)  Manufacturers  are  prohibited  from 
requiring  special  tools  to  extinguish  the 
malfunction  indicator  light  (MIL) 
begiiming  with  Model  Year  2002. 

(16)  Reference  materials. 
Manufacturers  shall  conform  with  the 
following  Society  of  Automotive 
Engineers  (SAE)  standards.  Copies  of 
these  documents  may  be  obtained  6tjm 
SAE  400  Commonwealth  Drive, 
Warrendale,  PA  15096-0001,  or  at 
www.sae.org.  The  following  documents 
are  Incorporated  by  Reference. 

(i)  For  Web-based  delivery  of  service 
information,  vehicles  manufactmers 
shall  comply  with  SAE  Recommended 
Practice  J1930,"Electrical/Electronic 
Systems  Diagnostic  Terms,  Definitions, 
Abbreviations,  and  Acronyms."  (May 
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1988).  This  recommended  practice 
standardizes  various  terms, 
abbreviations,  and  acronyms  associated 
with  On-board  diagnostics.  Vehicle 
manufactiirers  shall  comply  with  J1930 
beginning  with  Model  Year  2003. 

(ii)  For  OBD  vehicle  communications, 
vehicle  manufacturers  shall  comply 
with  SAE  Recommended  Practice  J2284, 
"High  Speed  CAN  (HSC)  for  Vehicle 
Applications  at  500  KBPS."  (February 
1999).  This  recommended  practice 
defines  a  level  of  standardization  in  the 
implementation  of  a  500  KBPS  vehicle 
communication  network  using  the 
Controller  Area  Network  (CAN) 
protocol.  Vehicle  manufacturers  shall 
comply  with  J2284  beginning  with 
Model  Year  2003. 

(iii)  For  pass-through  reprogramming 
capabilities,  vehicle  manufacturers  shall 
comply  with  SAE  Recommended 
Practice  J1962  (FEB  98),  "Diagnostic 
Connector".  This  recommended  practice 
specifies  the  boundaries  within  the 
passenger  compartment  where  vehicle 
manufacturers  may  place  the  OBD 
diagnostic  link  connector.  Vehicle 
manufacture^  shall  comply  with  J1962 
beginning  with  model  year  2003. 

(iv)  For  pass-through  reprogramming 
capabilities,  vehicle  manufacturers  shall 
comply  with  SAE  Recommended 
Practice  J2534  (DEC  00),  "Specifications 
for  Pass-Through  Reprogramming."  This 
recommended  practice  provides 
technical  specifications  and  information 
that  vehicle  manufacturers  must  supply 
to  aftermarket  tool  and  equipment 
companies  to  develop  aftermarket  pass- 
through  reprogramming  tools.  Vehicle 
manufacturers  shall  comply  with  J2534 
beginning  with  model  year  2003. 

(17)  Reporting  Requirements. 
Manufacturers  shall  provide  to  the 
Administrator  reports  on  an  annual 
basis  and  upon  request  of  the 
Administrator,  that  describe  the 
performance  of  their  individual  Web 
sites.  These  annual  reports  shall  be 
submitted  to  the  Administrator 
electronically  utilizing  non-proprietary 
software  in  the  format  as  agreed  to  by 
the  Administrator  and  the 
manufacturers.  These  annual  reports 
shall  include,  at  a  minimum,  monthly 
measurements  of  the  following 
parameters: 

(i)  Total  successful  requests.  This  is 
measured  in  number  of  files  (including 
graphic  interchange  formats  (GIFs)  and 
joint  photographic  expert  group  (JPEG) 
images,  i.e.  electronic  images  such  as 
wiring  or  other  diagrams  or  pictures). 
This  is  defined  as  tibe  total  successful 
requests  counts  all  the  files  which  have 
been  requested,  including  pages, 
graphics,  etc. 


(ii)  Average  successful  requests  per 
day  (measured  in  number  of  files).  This 
is  defined  as  reports  of  the  average 
successful  requests  per  day  of  all  files 
which  have  been  requested,  including 
pages,  graphics,  etc. 

(lii)  Total  successful  requests  for 
pages  [report  on  number  of  pages 
(including  graphic  interchange  formats 
(GIFs)  and  joint  photographic  expert 
group  (JPEG)  images,  i.e.  electronic 
images  such  as  wiring  or  other  diagrams 
or  pictures).  This  is  defined  as  the  total 
successful  requests  counts  all  the 
documents  that  were  returned  or  where 
the  docimient  was  requested  but  was 
not  needed  because  it  had  not  been 
recently  modified  and  the  user  could 
use  a  cached  copy. 

(iv)  Total  failed  requests  (measured  in 
number  of  files).  This  is  defined  as  the 
total  failed  requests  counts  all  the  files 
which  were  requested  but  failed 
requests  because  they  could  not  be 
found  or  is  read-protected.  This 
includes  pages,  graphics,  etc. 

(v)  Total  redirected  requests 
(measured  in  number  of  files).  This  is 
defined  as  redirected  requests  that 
indicate  that  the  user  was  directed  to  a 
different  file  instead. 

(vi)  Nimiber  of  distinct  files  requested 
(measured  in  nimiber  of  files).  This  is 
defined  as  the  number  of  different  file 
types  that  were  requested  (i.e.,  html, 
pdf,  txt). 

(vii)  Number  of  distinct  hosts  served 
(measured  in  number  of  files).  This  is 
defined  as  reports  on  the  number  of 
different  computers  where  requests  have 
come  from. 

(viii)  Corrupt  logfile  lines  (measured 
in  number  of  lines).  This  is  defined  as 
the  lines  in  the  logfile  that  were 
uiueadable  by  the  computer. 

(ix)  Total  data  transferred  (measured 
in  b)rtes).  This  is  defined  as  the  total 
amount  of  data  transferred  fit)m  one 
place  to  another. 

(x)  Average  data  transferred  per  day 
(measiued  in  bytes).  This  is  defined  as 
the  average  amount  of  data  transferred 
per  day  fi-om  one  place  to  another. 

(xi)  Daily  Summary  (measured  in 
number  of  files/pages  by  day  of  week). 
This  is  defined  as  the  total  number  of 
requests  in  each  day  of  the  week,  over 
the  time  period  given  at  the  very  top  of 
the  report. 

(xii)  Daily  Report  (measured  in 
number  of  files/pages  by  day  of  month). 
This  is  defined  as  how  many  requests 
there  were  in  each  day  of  a  specific 
month. 

(xiii)  Hourly  Siunmary  (measured  in 
ntimber  of  files/pages  by  hour  of  day). 
This  is  defined  as  the  total  number  of 
requests  for  each  hour  of  the  day,  over 
a  specific  time  period. 


(xiv)  Request  Report  (measured  in 
nimiber  of  files/pages  by  individual 
URL).  This  is  defined  as  which  files 
were  downloaded. 

(xv)  Referrer  Report  (measured  in 
number  of  files/pages  by  individual 
referring  URL).  This  is  defined  as  which 
pages  linked  to  your  files. 

(xvi)  Browser  Summary  (measiured  in 
number  of  files/pages  by  browser  type, 
i.e.,  Netscape,  Internet  Explorer).  TTiis  is 
defined  as  the  versions  of  browsers  by 
vendor. 

(xvii)  Browser  Report  (measured  in 
number  of  files/pages  by  browser  type, 
i.e.,  Mozilla  4.0).  This  is  defined  as  a  list 
of  the  detailed  versions  of  browsers 
used. 

(18)  Prohibited  Acts,  Liability  and 
Remedies,  (i)  It  is  a  prohibited  act  for 
any  person  to  fail  to  promptly  provide 
or  cause  a  failiue  to  promptly  provide 
information  as  required  by  this 
paragraph  (f)  or  to  otherwise  foil  to 
comply  or  cause  a  failure  to  comply 
with  any  provision  of  this  paragraph  (f). 

(ii)  Any  person  who  foils  or  causes  the 
foilure  to  comply  with  any  provision  of 
this  subsection  is  liable  for  a  violation 
of  that  provision.  A  corporation  is 
presumed  liable  for  any  violations  of 
this  subpart  that  are  committed  by  any 
of  its  subsidiaries,  affiliates  or  parents 
that  are  substantially  owned  by  it  or 
substantially  under  its  control. 

(iii)  Any  person  who  violates  a  • 

provision  in  this  paragraph  (f)  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $27,500  per  day  for  each  violation. 
In  addition,  such  person  shall  be  liable 
for  all  other  remedies  set  forth  in  Title 
n  of  the  Clean  Air  Act,  remedies 
pertaining  to  provisions  of  Title  II  of  the 
Clean  Air  Act,  or  other  applicable 
provisions  of  law. 

[FR  Doc.  01-14471  Filed  6-7-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AF96 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Establishment  of 
Nonessential  Experimental  Population 
Status  for  4  Fishes  into  the  Tellico 
River,  From  the  Backwaters  of  Tellico 
Reservoir  Upstream  to  Tellico  River 
Mile  33,  In  Monroe  County,  Tennessee 

AGENCY:  Fish  and  WUdlife  Service, 
Interior. 

ACTION:  Proposed  rule. 
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summary:  We,  the  Fish  and  Wildlife 
Service  (Service),  propose  to 
reintroduce  two  federally  Usted 
endangered  fishes — the  duskytail  darter 
{Etheostoma  percnurum)  and  smoky 
madtom  [Noturus  baileyi) — and  two 
federally  listed  threatened  fishes — the 
yellowfiin  madtom  {Noturus  flavipinnis) 
and  spotfin  chub  (=tiirquoise  shiner) 
(Cyprinella  (=Hybopsis)  monacha) — into 
the  Tellico  River,  between  the 
backwaters  of  the  Tellico  Reservoir 
(approximately  Tellico  River  mile 
(TRM)  19  (30.4  kilometers  (km)))  and 
TRM  33  (52.8  km),  near  the  TelUco 
Ranger  Station,  in  Monroe  County, 
Tennessee.  These  populations  would  be 
established  as  nonessential 
experimental  populations  (NEPs)  in 
accordance  with  section  10(j)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  This  area  is  identified  as 
the  proposed  NEP  Area.  We  would 
manage  these  populations  imder 
provisions  of  this  special  rule. 

DATES:  Comments  must  be  received  by 
August  7,  2001. 

ADDRESSES:  Send  comments  emd 
information  concerning  this  proposal  to 
the  State  Supervisor,  Asheville  Field 
Office,  U.S.  Fish  and  Wildhfe  Service, 
160  ZUlicoa  Street,  Asheville,  North 
Carolina  28801.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  G.  Biggins  at  828/258-3939,  ext. 
228;  facsimile  828/258-5330;  or  e-mail 
richard_biggins@fws.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

1.  Legislative:  Congress  made 
significant  changes  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
with  the  addition  of  section  10(j),  which 
provides  for  the  designation  of  specific 
reintroduced  populations  of  listed 
species  as  "experimental  populations." 
Previously,  we  had  authority  to 
reintroduce  populations  into 
unoccupied  portions  of  a  listed  species' 
historical  range  when  doing  so  would 
foster  the  conservation  and  recovery  of 
the  species.  However,  local  citizens 
often  opposed  these  reintroductions 
because  they  were  concerned  about  the 
placement  of  restrictions  and 
prohibitions  on  Federal  and  private 
activities.  Under  section  10(j),  the 
Secretary  of  the  Department  of  the 
hiterior  can  designate  reintroduced 
populations  established  outside  the 
species'  current  range,  but  within  its 
historical  range,  as  "experimental." 


Under  the  Act,  species  listed  as 
endangered  or  threatened  are  afforded 
protection  primarily  through  the 
prohibitions  of  section  9  and  the 
requirements  of  section  7.  Section  9  of 
the  Act  prohibits  the  take  of  a  listed 
species.  "Take"  is  defined  by  the  Act  as 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  trap,  captxue,  or  collect,  or 
attempt  to  engage  in  any  such  conduct. 
Section  7  of  the  Act  outlines  the 
procediues  for  Federal  interagency 
cooperation  to  conserve  federally  listed 
species  and  protect  designated  critical  ^ 
habitats.  It  mandates  all  Federal 
agencies  to  determine  how  to  use  their 
existing  authorities  to  further  the 
purposes  of  the  Act  to  aid  in  recovering 
listed  species.  It  also  states  that  Federal 
agencies  will,  in  consultation  with  the 
Service,  insure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Section  7  of 
the  Act  does  not  affect  activities 
imdertaken  on  private  lands  unless  they 
are  authorized,  funded,  or  carried  out  by 
a  Federal  agency. 

Section  10(j)  is  designed  to  increase 
oiu  flexibility  in  managing  an 
experimental  population  by  allowing  us 
to  treat  the  population  as  threatened, 
regardless  of  the  species*  designation 
elsewhere  in  its  range.  Threatened 
designation  gives  us  more  discretion  in 
developing  and  implementing 
management  programs  and  special 
regulations  for  such  a  population  and 
allows  us  to  develop  any  regulations  we 
consider  necessary  to  provide  for  the 
conservation  of  a  threatened  species.  In 
situations  wheoe  we  have  experimental 
populations,  most  of  the  section  9 
prohibitions  that  apply  to  threatened 
species  no  longer  apply,  and  the  special 
rule  contains  the  prohibitions  and 
exceptions  necessary  and  appropriate  to 
conserve  that  species.  Regulations  for 
NEPs  may  be  developed  to  be  more 
compatible  with  routine  human 
activities  in  the  reintroduction  area. 

Based  on  the  best  available 
information,  we  must  determine 
whether  experimental  populations  are 
"essential,"  or  "nonessential,"  to  the 
continued  existence  of  the  species.  An 
experimental  population  that  is 
essential  to  the  survival  of  the  species 
is  treated  as  a  threatened  species.  An 
experimental  population  that  is 
nonessential  to  the  survival  of  the 
species  is  also  treated  as  a  threatened 
species.  However,  for  section  7 
interagency  cooperation  purposes,  if  the 
NEP  is  located  outside  of  a  National 
Wildlife  Refuge  or  National  Park,  it  is 
treated  as  a  species  proposed  for  listing. 


For  the  piuposes  of  section  7  of  the 
Act,  in  situations  where  there  is  a 
nonessential  experimental  population 
located  within  a  National  Wildlife 
Refuge  or  National  Park  (treated  as 
threatened),  section  7(a)(1)  and  the 
consultation  requirements  of  section 
7(a)(2)  of  the  Act  would  apply.  Section 
7(a)(1)  requires  all  Federal  agencies  to 
use  their  authorities  to  conserve  listed 
species.  Section  7(a)(2)  requires  that 
Federal  agencies  consult  with  the 
Service  before  authorizing,  funding,  or 
carrying  out  any  activity  that  would 
likely  jeopardize  the  continued 
existence  of  a  listed  species  or  adversely 
modify  its  critical  habitats.  When  NEPs 
are  located  outside  a  National  Wildlife 
Refuge  or  National  Park,  only  two 
provisions  of  section  7  would  apply; 
section  7(a)(1)  and  section  7(a)(4).  In 
these  instances,  NEPs  provide 
additional  flexibility  because  Federal 
agencies  are  not  required  to  consult 
with  us  imder  section  7(a)(2).  Section 
7(a)(4)  requires  Federal  agencies  to 
informally  confer  with  the  Service  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  However,  since  we  determined 
that  the  NEP  is  not  essential  to  the 
continued  existence  of  the  species,  it  is 
very  unlikely  that  we  would  ever 
determine  jeopardy  for  a  project 
impacting  a  species  within  an  NEP. 

Individuals  used  to  establish  an 
experimental  population  may  come 
from  a  donor  population,  provided  their 
removal  is  not  likely  to  jeopardize  the 
continued  existence  of  the  species,  and 
appropriate  permits  are  issued  in 
accordance  with  our  regulations  (50 
CFR  17.22)  prior  to  their  removal. 

2.  Biological:  Since  the  mid-1980s. 
Conservation  Fisheries,  Inc.  (CFI),  with 
support  from  us,  the  Tennessee  Wildlife 
Resources  Agency  (TWRA),  U.S.  Forest 
Service  (USPS),  National  Park  Service. 
Tennessee  Valley  Authority  (TV A),  and 
Tennessee  Aquarium  (TA),  has 
reintroduced  the  smoky  madtom, 
duskytail  darter,  yellowfin  madtom,  and 
spotfin  chub  into  Abrams  Creek,  within 
the  Great  Smoky  Moimtains  National 
Park,  Blount  County,  Tennessee.  We 
have  evidence  that  all  four  species  are 
becoming  reestablished  in  Abrams 
Creek  (Rakes  et  al.  1998).  Based  on  this 
success  and  CFI's  intimate  knowledge  of 
the  fishes'  habitat  needs,  we  contracted 
them  to  survey  the  Tellico  River  to 
determine  if  we  could  expand  the 
recovery  program  for  these  fishes  into 
the  Tellico  River. 

CFI  determined  that  the  Tellico  River 
appears  to  contain  ideal  habitat  for  the 
reintroduction  of  the  four  fishes, 
between  the  backwaters  of  the  Tellico 
Reservoir  (approximately  Tellico  River 
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mile  (TRM)  19  (30.4  kilometers  (km))) 
and  TRM  33  (52.8  km),  near  the  Tellico 
Ranger  Station,  in  Monroe  Coimty, 
Tennessee  (Rakes  and  Shute  1998).  CFI 
concluded  that  the  Tellico  River's 
overall  water  quality  and  clarity, 
combined  with  substrate  quality,  were 
somewhat  less  optimal  than  Citico 
Creek,  where  three  of  the  four  species 
currently  exist.  However,  they  also 
concluded  that  the  Tellico  River 
contains  as  good  or  better  habitat  than^ 
that  which  exists  in  Abrams  Creek, 
where  reintroductions  of  all  four  species 
are  apparently  succeeding. 

Rakes  and  Shute  (1998)  reported  that 
there  are  no  confirmed  historical 
collection  records  for  these  fishes  from 
the  Tellico  River.  However,  they  believe 
that  all  four  species  probably  occurred 
in  the  river  historically.  They  based 
their  conclusion  on  two  facts — (1)  That 
the  Tellico  River  is  a  Little  Tennessee 
tributary  just  downstream  bom.  the 
mouths  of  Abrams  and  Citico  Creeks  (all 
four  fishes  historically  occurred  in  these 
creeks)  and  (2)  that  all  three  streams 
drain  the  same  physiographic  provinces 
(Blue  Ridge  and  Ridge  and  Valley). 
Additionally,  all  four  species 
historically  had  access  to  the  Tellico 
River.  Prior  to  the  construction  of 
reservoirs  on  the  main  stem  of  the  Little 
Tennessee  River,  no  physical  barriers 
prevented  the  movement  of  these  fishes 
among  Abrams  Creek,  Citico  Creek,  and 
the  Tellico  River  (Peggy  Shute,  TVA, 
personal  communication,  1998). 

3.  Recovery  Efforts:  We  listed  the 
duskytail  darter  [Etheostoma 
percnurum)  (Jenkins  1994)  as  an 
endangered  species  on  April  27,  1993 
(58  FR  25758),  and  completed  the 
recovery  plan  for  this  species  in  March 
1994  (Service  1994).  Although  likely 
once  more  widespread  in  the  upper 
Tennessee  and  middle  Cumberland 
River  systems,  the  species  was 
historically  known  from  only  six 
populations — Little  River  and  Abrams 
Creek,  Blount  County,  Tennessee;  Citico 
Creek,  Monroe  County,  Tennessee;  Big 
South  Fork  Cumberland  River,  Scott 
County,  Tennessee,  and  McCreary 
County,  Kentucky;  Copper  Creek  and 
the  Clinch  River  (this  is  one 
population),  Scott  County,  Virginia;  and 
the  South  Fork  Holston  River,  Sullivan 
County,  Virginia  (Service  1994).  The 
South  Fork  Holston  River  population  is 
apparently  extirpated.  The  Little  River, 
Copper  Creek/Clinch  River,  and  Big 
South  Fork  Cumberland  River 
populations  are  extant  but  small.  CFI 
has  reintroduced  the  duskytail  darter 
into  Abrams  Creek,  where  a  population 
is  apparently  becoming  reestablished 
(Rakes  et  al.  1998). 
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The  downlisting  criteria 
(reclassification  from  endangered  to 
threatened  status)  in  the  Duskytail 
Darter  Recovery  Plan  are:  (1)  Protect  and 
enhance  existing  populations  and 
reestablish  a  population  so  that  at  least 
three  distinct  viable  duskjrtail  darter 
populations  exist,  (2)  complete  studies 
of  the  species'  biological  and  ecological 
requirements,  (3)  develop  management 
strategies  from  these  studies  that  are  or 
are  likely  to  be  successful,  and  (4) 
ensure  that  no  foreseeable  threats  exist 
which  would  likely  threaten  the 
continued  existence  of  the  three 
aforementioned  viable  populations.  The 
delisting  criteria  in  the  recovery  plan 
are:  (1)  Protect  and  enhance  existing 
populations  and  reestablish  populations 
so  that  at  least  five  distinct  viable 
duskytail  darter  populations  exist,  (2) 
complete  studies  of  the  species' 
biological  and  ecological  requirements, 
(3)  develop  management  strategies  from 
these  studies  that  are  or  are  likely  to  be 
successful,  and  (4)  ensure  that  no 
foreseeable  threats  exist  which  would 
likely  threaten  the  continued  existence 
of  the  five  aforementioned  viable 
populations. 

We  listed  the  smoky  madtom 
[Noturus  baileyi)  (Taylor  1969)  as  an 
endangered  species  on  October  26,  1984 
(49  FR  43065),  and  finalized  the 
recovery  plan  for  this  species  in  August 
1985  (Service  1985).  Although  once 
probably  more  widespread  in  tributaries 
to  the  lower  Littie  Tennessee  River 
system,  this  species  was  historically 
collected  from  only  two  creeks — Abrams 
Creek,  Blount  County,  Tennessee,  and 
Citico  Creek,  Monroe  Coimty,  Tennessee 
(Service  1985).  The  Citico  Creek 
population  is  still  extant.  CFI  has 
reintroduced  smoky  madtom  into 
Abrams  Creek,  and  a  population  is 
apparently  becoming  reestablished 
(Rakes  et  al.  1998). 

The  downlisting  criteria  in  the  Smoky 
Madtom  Recovery  Plan  are:  (1)  Protect 
the  existing  Citico  Creek  population  and 
reintroduce  the  species  into  Abrams 
Creek  so  that  at  least  two  distinct  viable 
smoky  madtom  populations  exist  and 
(2)  eliminate  threats  to  the  species  by 
implementing  management  activities. 
The  delisting  criteria  in  the  recovery 
plan  are  to:  (1)  Protect  and  enhance 
existing  populations  and  reestablish 
populations  so  that  at  least  four  distinct 
viable  smoky  madtom  populations 
(Abrams  and  Citico  Creeks,  plus  two 
others)  exist;  (2)  implement  successful 
management  plans  for  the  populations 
in  Abrams  and  Citico  Creeks;  and  (3) 
protect  all  four  populations  and  their 
habitat  from  present  and  foreseeable 
threats  that  could  interfere  with  the 
survival  of  any  of  the  populations. 


We  listed  the  yellowfin  madtom 
[Noturus  flavipinnis)  (Taylor  1969)  as  a 
threatened  species  on  September  9, 
1977  (42  FR  45527),  and  finalized  the 
recovery  plan  for  this  species  in  June 
1983  (Service  1983a).  This  fish  was 
probably  once  widely  distributed  in  the 
Tennessee  drainage,  from  the 
Chickamauga  system  upstream  (Service 
i983a).  However,  the  yellowfin  madtom 
was  historically  known  from  only  six 
streams — South  Chickamauga  Creek, 
Catoosa  County,  Georgia;  Hines  Creek,  a 
Clinch  River  tributary,  Anderson 
County,  Tennessee;  North  Fork  Holston 
River,  Smyth  Coimty.  Virginia;  Copper 
Creek,  Scott  and  Russell  Counties, 
Virginia;  Powell  River,  Hancock  County, 
Tennessee;  and  Citico  Creek,  Monroe 
County,  Tennessee  (Service  1983a). 
Although  there  are  no  historical 
yellowfin  madtom  records  bom  Abrams 
Creek,  Blount  County,  Tennessee, 
Lennon  and  Parker  (1959)  reported  that 
the  brindled  madtom  (the  name  given 
by  early  collectors  for  the  yellowfin) 
was  collected  during  a  reclamation 
project  of  lower  Abrams  Creek  in  1957. 
Based  on  this  observation,  Dinkins  and 
Shute  (1996)  and  others  believe  the 
species  once  occurred  in  the  middle  and 
lower  reaches  of  Abrams  Creek.  Three 
small  populations  still  persist— Citico 
Creek,  Copper  Creek,  and  the  Powell 
River.  CFI  has  reintroduced  the  species 
into  Abrams  Creek,  and  a  population  is 
apparently  becoming  reestablished 
(Rakes  et  al.  1998). 

The  delisting  criteria  in  the  Yellowfin 
Madtom  Recovery  Plan  are  to:  (1) 
Protect  and  enhance  existing 
populations  and/or  reestablish 
populations  so  viable  populations  exist 
in  Copper  Creek,  Citico  Creek,  and  the 
Powell  River;  (2)  recreate  and/or 
discover  two  additional  viable 
populations;  (3)  ensure  that  noticeable 
improvements  in  coal-related  problems 
and  substrate  quality  exist  in  the  Powell 
River;  and  (4)  protect  the  species  and  its 
habitat  in  all  five  rivers  from  present 
and  foreseeable  threats  that  may 
adversely  affect  essential  habitat  or  the 
survival  of  any  of  the  populations. 

We  listed  the  spotfin  cnub  (=turquoise 
shiner)  [Cypriiiella  {=Hybopsis) 
monacha)  (Cope  1868)  as  a  threatened 
species  on  September  9,  1977  (42  FR 
45527),  and  fiiialized  the  recovery  plan 
for  this  species  in  November  1983 
(Service  1983b).  This  once  widespread 
sp>ecies  was  historically  known  from  24 
streams  in  the  upper  and  middle 
Tennessee  River  system.  It  is  now  extant 
in  only  four  rivers/river  systems — the 
Buffelo  River  at  the  mouth  of  Grinders 
Creek,  Lewis  County,  Tennessee;  Little 
Tennessee  River,  Swain  and  Macon 
Counties,  North  Carolina;  Emory  River 
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system  {Obed  River,  Clear  Creek,  and 
Daddys  Creek)  Cumberland  and  Morgan 
Counties,  Tennessee;  Holston  River  and 
its  tributary,  the  North  Fork  Holston 
River,  Hawkins  and  Sullivan  Counties, 
Tennessee,  and  Scott  and  Washington 
Counties,  Virginia  (Service  1983b;  P. 
Shute,  TVA,  personal  communication, 
1998).  CFl  has  reintroduced  the  species 
into  Abrams  Creek,  and  there  are 
indications  that  it  may  become 
reestablished  (Rakes  et  al.  1998). 

The  delisting  criteria  in  the  Spotfin 
Chub  Recovery  Plan  are  to:  (1)  Protect 
and  enhance  existing  populations  and' 
or  reestablish  popidations  so  that  viable 
populations  exist  in  the  Buffalo  River 
system,  upper  Little  Tennessee  River, 
Emory  River  system,  and  lower  North 
Fork  Holston  River  and  (2)  ensure, 
through  reintroductions  and/or  the 
discovery  of  new  populations,  that  two 
other  viable  populations  exist. 

The  recovery  criteria  for  all  four  of 
these  fishes  generally  agree  that,  to 
reach  recovery,  we  must:  (1)  Restore 
existing  populations  to  viable  levels,  (2) 
reestablish  viable  populations  in 
historical  habitats,  and  (3)  elinunate 
foreseeable  threats  that  would  likely 
threaten  the  continued  existence  of  any 
viable  popidations.  The  number  of 
secure,  viable  populations  (existing  and 
restored)  that  are  needed  to  achieve 
recovery  varies  by  species  and  depends 
on  the  extent  of  the  species'  probable 
historical  range  (i.e.,  species  that  were 
once  widespread  require  a  greater 
number  of  populations  for  recovery  than 
-species  that  were  historically  more 
restricted  in  distribution).  However,  the 
reestablishment  of  historical 
populations  is  a  critical  component  to 
the  recovery  of  all  four  species. 

4.  Reintroduction  Site:  In  March  1998, 
the  Executive  Director  of  the  TWRA 
stated  that  he  supports  the  conclusions 
of  Rakes  and  Shute  (1998),  and 
requested  that  we  consider  designating 
the  Tellico  River  a  NEP  Area  and 
reintroducing  the  four  fishes.  He  further 
stated  that  (1)  the  Tellico  River  was  the 
probable  historical  habitat  of  the 
duskytail  darter,  smoky  madtom, 
yellovtrfin  madtom,  and  spotfin  chub; 
and  (2)  the  Tellico  River  appeared  to 
have  almost  ideal  habitat  for  the 
reintroduction  of  all  four  fishes. 

Dr.  David  Etnier,  Department  of 
Ecology  and  Evolutionary  Biology,    . 
University  of  Teimessee,  Knoxville, 
Tennessee,  stated  in  April  1998,  that  he 
supports  the  reintroduction  of  the  foiv 
species  into  the  Tellico  River.  Dr.  Etnier 
presented  several  reasons  for  his 
support:  (1)  The  mouth  of  the  Tellico 
River  is  approximately  10  miles  (16  km) 
downstream  of  the  mouth  of  Citico 
Creek,  which  historically  supported  all 


four  species  and  currently  supports  all 
but  the  spotfin  chub;  (2)  CFI's  habitat 
analysis  indicated  that  reintroductions 
of  these  fishes  into  the  Tellico  River 
have  a  greater  potential  for  success  than 
reintroductions  into  any  other  tributary 
of  the  Little  Tennessee  River  system, 
except  Abrams  Creek,  where  apparently 
successful  reintroductions  are  already 
occurring;  (3)  apparently,  no  fish 
collections  were  made  from  the  Tellico 
River  prior  to  the  1960s,  so  the 
extirpation  of  these  fishes  could  have 
occurred  prior  to  the  1960s  due  to 
siltation  caused  by  heavy  logging  in  the 
watershed  around  the  turn  of  the 
century;  and  (4)  none  of  these  species 
displays  any  biological  attributes  that 
suggest  they  could  become  a  problem  if 
successfully  established  into  the  Tellico 
River. 

We  propose  to  reintroduce 
popidations  of  the  duskytail  darter, 
smoky  madtom,  yellowfin  madtom.  and 
spotfin  chub  (=turquoise  shiner)  into  the 
Tellico  River,  between  the  backwaters  of 
the  Tellico  Reservoir  (approximately 
Tellico  River  mile  (TRM)  19  (30.4 
kilometers  (km)))  and  TRM  33  (52.8 
km),  near  the  Tellico  Ranger  Station,  in 
Monroe  County,  Tennessee  and  to 
designate  these  populations  as  NEPs. 
This  area  is  identified  as  the  proposed 
NEP  Area. 

5.  Reintroduction  Procedures:  At  this 
time,  we  cannot  determine  the  proposed 
dates  for  these  reintroductions,  the 
specific  sites  where  the  fish  species  will 
be  released,  and  the  actual  nimiber  of 
individuals  to  be  released.  We  will 
release  primarily  artificially  propagated 
juveniles,  but  we  could  release  some 
wild  adult  stock.  Propagation  and 
juvenile  rearing  technology  is  available 
for  the  spotfin  chub  and  the  duskytail 
darter.  Limited  numbers  of  smoky  and 
yellowfin  madtom  juveniles  can  be 
reared  using  eggs  and  larvae  taken  from 
the  wild.  However,  madtom  artificial 
propagation  technology,  which  is 
needed  to  produce  large  numbers  of 
juvenile  madtoms,  will  likely  not  be 
available  for  2  to  3  years. 

The  parents  of  the  juveniles 
reintroduced  into  the  NEP  Area  will 
come  frt>m  existing  wild  populations. 
The  two  madtoms  and  duskytail  darters 
will  come  from  a  nearby  Little 
Tennessee  River  tributary — Citico  Creek, 
Monroe  County,  Tennessee.  The  spotfin 
chubs  will  come  from  upstream  in  the 
Little  Tennessee  River,  Swain  Coimty, 
North  Carolina.  In  some  cases  the 
parents  will  be  returned  to  the  wild 
population  from  which  they  were  taken. 
However,  in  most  cases  the  parents  will 
be  permanently  relocated  to  propagation 
facilities. 


Status  of  Reintroduced  Populations 

We  determine  that  these  proposed 
reintroduced  fish  populations  are  not 
essential  to  the  continued  existence  of 
the  species.  Therefore,  we  believe  it  is 
appropriate  to  designate  these 
populations  as  nonessential  in 
accordance  with  section  10(j)  of  the  Act. 
We  will  ensure,  through  our  section  10 
permit  authority  and  the  section  7 
consultation  process,  that  the  use  of 
animals  from  any  donor  population  for 
these  reintroductions  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Therefore,  if  any  of  the 
reintroduced  populations  become 
established  and  are  subsequently  lost,  it 
would  not  reduce  the  likelihood  of  the 
species'  survival  in  the  wild  or 
jeopardize  its  continued  existence.  In 
fact,  the  anticipated  success  of  these 
reintroductions  will  eidiance  the 
conservation  and  recovery  potential  of 
these  species  by  extending  their  present 
ranges  into  currenUy  unoccupied 
historic  habitat.  These  species  are  not 
known  to  exist  in  the  Tellico  River  or 
its  tributaries  at  the  present  time. 

Location  of  Reintroduced  Populations 

Sites  for  the  proposed  reintroduction 
of  these  four  fish  species  into  the  Tellico 
River,  Monroe  County,  Tennessee,  are 
within  the  proposed  NEP  Area.  This 
area  is  totally  isolated  from  existing 
populations  of  these  species  by  large 
reservoirs,  and  none  of  these  fishes  are 
known  to  occur  or  move  through  large 
reservoir  habitat.  Therefore,  these 
reservoirs  will  act  as  barriers  to  the 
downstream  expansion  of  these  species 
into  the  main  stem  of  the  Little 
Tennessee  River  and  its  tributaries  and 
ensure  that  these  populations  will 
remain  geographically  isolated. 

Management 

We  do  not  believe  these 
reintroductions  will  conflict  with 
existing  or  proposed  human  activities  or 
hinder  public  utilization  of  the  NEP 
Area.  Experimental  population  special 
rules  contain  all  the  prohibitions  and 
exceptions  regarding  the  taking  of 
individual  animals.  These  special  rules 
are  more  compatible  with  routine 
human  activities  in  the  reintroduction 
area. 

Based  on  the  habitat  requirements  of 
these  fovir  fishes,  we  do  not  expect  them 
to  become  established  outside  the  NEP 
Area.  However,  if  any  of  the  four  species' 
move  upstream  or  downstream  or  into 
tributaries  outside  of  the  designated 
NEP  Area,  we  would  presume  that  the 
animals  had  come  bom  the 
reintroduced  populations.  The  rule  will 
be  amended  and  the  boundaries  of  the 
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NEP  Area  would  be  erdarged  to  include 
the  entire  range  of  the  expanded 
population. 

Preliminary  Notification  and  Comment 

On  Jime  26,  1998,  we  mailed  letters  to 
67  potentially  affected  congressional 
offices,  Federal  and  State  agencies,  local 
governments,  and  interested  parties  that 
we  were  considering  proposing  NEP 
status  for  four  fish  species  in  the  Tellico 
River.  We  received  four  written 
responses. 

The  U.S.  Forest  Service,  which  is 
significantly  involved  in  reintroduction 
efforts  for  these  fishes  into  Abrams 
Creek,  supports  proposed 
reintroductions  into  the  Tellico  River  as 
NEPs  and  offered  to  cooperate  with  us 
and  TWRA  in  the  reintroductions. 

The  Tennessee  Department  of 
Environment  and  Conservation, 
Division  of  Natural  Heritage,  supports 
the  reintroduction  of  the  four  fishes  into 
the  Tellico  River.  They  believe  that 
designating  the  reintroduced 
populations  as  NEPs  is  appropriate 
because  it  should  enable  Federal,  State, 
and  local  authorities  to  continue  to 
promote  the  conservation  and  recovery 
of  these  fishes. 

The  Tennessee  Chapter  of  the 
American  Fisheries  Society  supports  the 
reintroduction  of  these  fishes  into  the 
Tellico  River  under  NEP  status.  They 
concluded  that:  (1)  Although  there  is 
little  information  on  the  historical 
environmental  conditions  in  the  Tellico 
River,  the  river  now  supports  a 
relatively  healthy  native  fish 
community  with  respect  to  species 
diversity,  species  composition,  fish 
abundance,  and  fish  health;  (2)  the  river 
appears  to  contain  suitable  habitat  for 
the  survival  of  all  four  species;  (3)  all 
four  species  probably  historically 
occupied  the  river;  and  (4)  designating 
reintroductions  as  NEPs  greatly  relaxes 
regulatory  requirements  and  makes 
introduced  populations  more 
compatible  with  other  resource  use  in 
the  watershed. 

The  Southeast  Aquatic  Research 
Institute  (SARI)  fully  supports  these 
reintroductions. 

Public  Comments  Solicited 

We  intend  for  any  rule  that  is  finally 
adopted  to  be  as  effective  as  possible. 
Therefore,  we  invite  the  public, 
concerned  government  agencies,  the 
scientific  community,  industry,  and 
other  interested  parties  to  submit 
comments  or  recommendations 
concerning  any  aspect  of  this  proposed 
rule  (see  ADDRESSES  section). 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 


during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  frtsm  organizations  or 
businesses  available  for  public 
inspection  in  their  entirety. 

Public  Hearings 

You  may  request  a  public  hearing  on 
this  proposal.  Yoiu'  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  for  a  hearing  must  be 
addressed  to  the  State  Supervisor  for  the 
Fish  and  Wildlife  Service  in  North 
Carolina  (see  ADDRESSES  section). 

Required  Determinations 

Regulatory  Planning  and  Review 

This  rule  is  not  a  significant  rule  and 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866.  This  rule  will 
not  have  an  effect  of  $100  million  or 
more  on  the  economy.  It  vdll  not 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
govenmients  or  communities.  The  area 
affected  by  this  rule  consists  of  a  very 
limited  and  discrete  geographic  segment 
(otdy  14  river  miles  (22.4  km))  of  the 
Tellico  River  in  Monroe  Coimty, 
Tennessee.  No  significant  impacts  to 
existing  human  activities  on  the  river  as 
a  result  of  this  nUe  are  expected. 

This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Designating 
reintroduced  populations  of  federally 
listed  species  as  NEPs  significantly 
reduces  the  Act's  regulatory 
requirements  regarding  the  reintroduced 
listed  species.  Because  of  the  substantial 
regulatory  relief,  we  do  not  believe  the 
reintroduction  of  these  fishes  will 
conflict  with  existing  or  proposed 
hiunan  activities  or  hinder  public  use  of 
the  Tellico  River. 

This  nUe  does  not  alter  the  budgetary 
effects  or  entitiements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Because 
there  are  no  expected  impacts  or 


restrictions  to  existing  human  uses  of 
the  Tellico  River  as  a  result  of  this  rule, 
no  entitiements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients  are  expected  to  occur. 
This  rule  does  not  raise  novel  legal  or 
policy  issues.  We  have  previously 
promulgated  section  10(j)  rules  for 
experimental  populations  of  other  listed 
threatened  or  endangered  species  in 
various  localities  since  1984.  The  rules 
are  designed  to  reduce  the  regulatory 
burden  that  would  otherwise  exist  when 
reintroducing  listed  species  to  the  wild. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Although  most,  if 
not  all,  of  the  identified  entities  are 
small  businesses  engaged  in  activities 
along  the  affected  reach  of  the  stream, 
this  rule  will  have  no  economic  effect  in 
that  it  will  operate  to  reduce  or  remove 
regulatory  restrictions  (see  above  for 
discussion  of  expected  impacts). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  die  Small  Business 
Regidatory  Enforcement  Fairness  Act 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
on  local  or  State  governments  or  private 
entities.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  This 
rule  does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  intent  of  this  special  rule  is  to 
facilitate  and  continue  the  existing 
commercial  activity,  while  providing  for 
the  conservation  of  species  through 
reintroduction  into  suitable  habitat 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  The 
TWRA,  which  manages  the  fishes  in  the 
Tellico  River,  requested  that  we 
consider  this  reintroduction  under  an 
NEP  designation.  However,  this  rule 
will  not  require  the  TWRA  to 
specifically  manage  for  any  of  these 
reintroduced  species.  A  statement 
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containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.)  is  not  required. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  When 
reintroduced  populations  of  federally 
listed  species  are  designated  as  NEPs, 
the  Act's  regulatory  requirements 
regarding  the  reintroduced  listed 
species  within  the  NEP  are  significantly 
reduced.  Section  10(j)  of  the  Act  can 
provide  regulatory  relief  with  regard  to 
the  taking  of  reintroduced  species 
within  a  NEP  area.  For  example,  this 
rule  allows  for  the  unavoidable  and 
unintentional  taking  of  these 
reintroduced  fishes  when  such  take  is 
incidental  to  a  legal  activity  (e.g., 
boating,  wading,  and  fishing)  and  the 
activity  is  in  accordance  with  State  laws 
or  regi'lations.  Because  of  the 
substantial  regidatory  relief  provided  by 
NEP  designations,  we  do  not  believe  the 
reintroduction  of  these  fishes  will 
conflict  with  existing  or  proposed 
human  activities  or  hinder  public  use  of 
the  Tellico  River  system.  A  takings 
implication  assessment  is  not  required. 

Federalism  (Executive  Order  13732) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  will  not  have  substantial 
direct  effects  on  the  States,  in  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  have 
coordinated  extensively  with  the  State 
of  Teimessee  on  the  proposed 
reintroduction  of  fish  to  the  Tellico 
River.  We  are  undertaking  this 
rulemciking  at  the  request  of  the  State 
wildlife  agency  (TWRA)  in  order  to 
assist  the  State  in  restoring  and 
recovering  its  native  aquatic  fauna. 
Achieving  the  recovery  goals  for  these 
four  fish  species  will  contribute  to  the 
eventual  delisting  of  these  species  and, 
thus,  the  return  of  these  species  to  State 
management.  We  do  not  expect  any 
intrusion  on  State  policy  or 
administration;  roles  or  responsibilities 
of  Federal  or  State  governments  will  not 
change;  and  fiscal  capacity  will  not  be 
substantially  directly  affected.  This 
special  rule  operates  to  maintain  the 
existing  relationship  between  the  States 
and  the  Federal  Government  and  is 
being  undertaken  at  the  request  of  a 


State  agency.  We  have  endeavored  to 
cooperate  with  the  TWRA  in  the 
preparation  of  this  proposed  rule. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior 
has  determined  that  this  proposed  rule 
does  not  unduly  burden  the  judicial 
system  and  meets  the  applicable 
standards  provided  in  sections  (3)(a) 
and  (3)(b)(2)  of  the  order. 

Paperwork  Reduction  Act 

This  rule  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  imder  the 
Paperwork  Reduction  Act  is  not 
required. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  National 
Enviroiunental  Policy  Act  is  not 
required.  We  have  determined  that  the 
issuance  of  a  proposed  rule  for  these 
NEPs  is  categoricJaJly  excluded  under 
our  NEPA  procedures  (516  DM  6, 
Appendix  1.4  B  (6)). 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  understanding 
the  rule?  (6)  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 

Send  your  comments  concerning  how 
we  could  make  this  rule  easier  to 
understand  to:  Office  of  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229,  1849  C  Street,  NW., 
Washington,  DC  20240  (e-mail: 
Exsec@ios.doi.gov). 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

2.  In  §  17.11(h),  revise  entries  in  the 
table  under  FISHES  for  "Chub,  spotfin"; 
"Darter,  duskytail";  "Madtom,  smoky"; 
and  "Madtom,  yellowfin";  to  read  as 
follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h) 
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Species 


Common  name 


Scientific  name 


Vertebrate  population  r.4«~.i        e 

Historic  range  where  endangered  or        Status      When  listed       k 'T^         J»peaal 

thraafonoH  hatwat  rutos 


threatened 


Fishes 


Chub,  spotfin                Cyprinella 
(=turquoise  shiner).       (=Hyt>opsis) 
monacha. 
Do do 


U.S.A.  (AL,  GA,  NC, 
TN,  VA). 


Entire,  except  where  list- 
ed as  an  experimental 
population. 

do Tellico  River,  from  ttie 

backwaters  of  the 
Tellico  Reservoir 
(about  Tellico  River 
mile  19  (30.4  km))  up- 
—  stream  to  Tellico  River 

mile  33  (52.8  km),  in 
Monroe  County,  TN. 


tarter,  duskytail  Etheostoma 

percnurum. 


Do 


.do 


U.S.A.  (TN,  VA) 
do  


Madtom,  smoky Noturus  t)aileyi 


Do 


..do 


U.S.A.  (TN) 
do  


Madtom,  yellowfin  ...     Noturus  flavipinnis  . 


10 


[10 


..do 


U.S.A.  (TN,  VA) 
do  


.do 


.do 


28     17.95(e)        17.44(c) 


XN 


NA 


17.84(m) 


Entire,  except  where  list- 
ed as  an  experimental 
population. 

Tellico  River,  from  the 
backwaters  of  the 
Tellk:o  Reservoir 
(about  Tellkx)  River 
mile  19  (30.4  km))  up- 
stream to  TellkX)  River 
mile  33  (52.8  km),  in 
Monroe  County,  TN. 


Entire,  except  where  list- 
ed as  an  experimental 
population. 

Tellico  River,  from  the 
backwaters  of  the 
Tellico  Reservoir 
(about  Tellico  River 
mile  19  (30.4  km))  up- 
stream to  Tellico  River 
mile  33  (52.8  km),  in 
Monroe  County,  TN. 

Entire,  except  where  list- 
ed as  an  experimental 
population. 

N.  Fork  Holston  River 
Watershed,  VA,  TN;  S. 
Fori<  Holston  R,  up- 
stream to  Ft.  Patrick 
Henry  Dam,  TN; 
Holston  R.  down- 
stream to  John  Sevier 
Detention  Lake  Dam, 
TN;  and  all  tributaries 
thereto. 

Tellrco  River,  from  the 
backwaters  of  the 
Tellico  Reservoir 
(about  Tellico  River 
mile  19  (30.4  km))  up- 
stream to  Tellkio  River 
mile  33  (52.8  km),  in 
Monroe  County,  TN. 


XN 


502    NA 


NA 


NA 


17^m) 


163    17.95(e)       NA 


XN 


NA 


17.84(m) 


28,317    17.95(e)       17.44(c) 


XN 


317    NA 


17.84(e) 


XN 


NA 


17.84(e) 


3.  Revise  §  17.84(e)  to  read  as  follows:         (e)  Yellowfin  madtom  {Noturus 
§17.84    Special  rulM-vwtebratM.  flavipinnis). 


(1)  Where  is  the  yellowfin  madtom 
designated  as  a  nonessential 
experimental  popidation  (NEP)? 
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(i)  The  North  Fork  Holston  River 
Watershed  NEP  Area  is  within  the 
species'  historic  range  and  is  defined  as 
follows:  The  North  Fork  Holston  River 
watershed,  Washington,  Smyth,  and 
Scott  Counties,  Virginia;  South  Fork 
Holston  River  watershed  upstream  to  Ft. 
Patrick  Henry  Dam,  Sullivan  County, 
Tennessee;  and  the  Holston  River  from 
the  confluence  of  the  North  and  South 
Forks  downstream  to  the  John  Sevier 
Detention  Lake  Dam,  Hawkins  County, 
Tennessee.  This  site  is  totally  isolated 
from  existing  populations  of  this  species 
by  large  Teimessee  River  tributaries  and 
reservoirs.  As  the  species  is  not  known 
to  inhabit  reservoirs,  and  it  is  unlikely 
that  the  fish  could  move  100  river  miles 
through  these  large  reservoirs,  the 
possibility  of  this  population  contacting 
extant  wild  populations  is  unlikely. 

(ii)  The  Tellico  River  NEP  Area  is 
within  the  species'  historic  range  and  is 
defined  as  follows:  The  Tellico  River, 
between  the  backwaters  of  the  Tellico 
Reservoir  (approximately  Tellico  River 
mile  (TRM)  19  (30.4  kilometers  (km))) 
and  TRM  33  (52.8  km),  near  the  Tellico 
Ranger  Station,  in  Monroe  County, 
Tennessee.  This  species  is  not  currently 
known  to  exist  in  the  Tellico  River  or 
its  tributaries.  Based  on  the  habitat 
requirements  of  this  species,  we  do  not 
expect  the  fish  to  become  established 
outside  this  NEP  Area.  However,  if  they 
do  move  upstream  or  downstream  or 
into  tributaries  outside  of  the  designated 
NEP  Area,  we  will  presume  that  the  fish 
came  from  the  reintroduced 
populations.  We  will  amend  this  rule 
and  enlarge  the  boundaries  of  the  NEP 
Area  to  include  the  entire  range  of  the 
expanded  population. 

(iii)  We  do  not  intend  to  change  the 
NEP  designations  to  '^essential 
experimental,"  "threatened,"  or 
"endangered"  within  the  NEP  Areas. 
Additionally,  we  will  not  designate 
critical  habitat  for  these  NEPs,  as 
provided  by  16  U.S.C.  1539(j)(2)(C)(ii). 

(2)  What  activities  are  not  allowed  in 
the  NEP  Area? 

(i)  Except  as  expressly  allowed  in  this 
paragraph  (e),  all  the  prohibitions  of 
§  17.31(a)  and  (b)  apply  to  the  fish 
identified  in  this  paragraph. 

(ii)  Any  manner  of  take  not  described 
imder  paragraph  (e)(3)  of  this  section  is 
prohibited  in  the  NEP  Area.  We  may 
refer  imauthorized  take  of  these  species 
to  the  appropriate  authorities  for 
prosecution. 

(iii)  You  may  not  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever  any  of 
the  identified  fish,  or  parts  thereof,  that 
are  taken  or  possessed  in  violation  of 
this  paragraph  or  in  violation  of  the 


applicable  State  fish  and  wildlife  laws 
or  regulations  or  the  Act. 

(iv)  You  may  not  attempt  to  commit, 
solicit  another  to  commit,  or  cause  to  be 
committed  any  offense  defined  in  this 
paragraph. 

(3)  Wbat  take  is  allowed  in  the  NEP 
Area?  Take  of  this  species  that  is 
accidental  and  incidental  to  an 
otherwise  lawful  activity,  such  as 
fishing,  boating,  trapping,  wading,  or 
swimming,  is  allowed. 

(4)  How  will  the  effectiveness  of  these 
reintroductions  be  monitored?  We  will 
prepare  frariodic  progress  reports  and 
fully  evaluate  these  reintroduction 
efforts  after  5  and  10  years  to  determine 
whether  to  continue  or  terminate  the 
reintroduction  efforts. 
***** 

4.  Amend  §  17.84  by  adding 
paragraph  (m)  to  read  as  follows: 

§17.84    Special  rules — vertebrates. 

*         *         •         •         • 

(m)  Spotfin  chub  (=txu'quoise  shiner) 
[Cyprinella  {=Hybopsis)  monacha), 
duskytail  darter  [Etheostoma 
percnurum),  smoky  madtom  (Noturus 
baileyi]. 

(1)  Where  are  these  fish  designated  as 
nonessential  experimental  populations 
(NEPs)? 

(i)  lie  NEP  Area  for  the  three  fishes 
is  within  the  species'  probable  historic 
ranges  and  is  defined  as  follows:  The 
Tellico  River,  from  the  backwaters  of  the 
Tellico  Reservoir  (approximately  Tellico 
River  mile  (TRM)  19  (30.4  kilometers 
(km)))  to  TRM  33  (52.8  km),. near  the 
Tellico  Ranger  Station,  in  Monroe 
County,  Tennessee. 

(ii)  None  of  the  fish  named  in  this 
paragraph  (m)  are  currently  known  to 
exist  in  the  Tellico  River  or  its 
tributaries.  Based  on  the  habitat 
requirements  of  these  fish,  we  do  not 
expect  them  to  become  established 
outside  the  NEP  Area.  However,  if  any 
of  the  species  move  upstream  or 
downstream  or  into  tributaries  outside 
of  the  designated  NEP  Area,  we  will 
presimie  that  the  fish  came  from  the 
reintroduced  populations.  We  will 
amend  this  paragraph  and  enlarge  the 
boundaries  of  the  NEP  Area  to  include 
the  entire  range  of  the  expanded 
population. 

(iii)  We  do  not  intend  to  change  the 
NEP  designations  to  "essential 
experimental,"  "threatened,"  or 
"endangered"  within  the  NEP  Area. 
Additionally,  we  will  not  designate 
critical  habitat  for  these  NEPs,  as 
provided  by  16  U.S.C.  1539(j)(2)(C){ii). 

(2)  What  activities  are  not  allowed  in 
the  NEP  Area? 

(i)  Except  as  expressly  allowed  in  this 
paragraph,  all  the  prohibitions  of 


§  17.31(a)  and  (b)  apply  to  the  fish 
identified  in  this  paragraph. 

(ii)  Any  manner  of  take  not  described 
under  paragraph  (m)(3)  of  this  section  is 
prohibited  in  the  NEP  Area.  We  may 
refer  unauthorized  take  of  these  species 
to  the  appropriate  authorities  for 
prosecution. 

(iii)  You  may  not  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever  any  of 
the  identified  fish,  or  parts  thereof,  that 
are  taken  or  possessed  in  violation  of 
this  paragraph  or  in  violation  of  the 
applicable  State  fish  and  wildlife  laws 
or  regulations  or  the  Act. 

(iv)  You  may  not  attempt  to  commit, 
solicit  another  to  commit,  or  cause  to  be 
committed  any  offense  defined  in  this 
paragraph. 

(3)  Wbat  take  is  allowed  in  the  NEP 
Area?  Take  of  these  species  that  is 
accidental  and  incidental  to  an 
otherwise  lawful  activity,  such  as 
fishing,  boating,  trapping,  wading,  or 
swimming,  is  allowed. 

(4)  How  will  the  effectiveness  of  these 
reintroductions  be  monitored?  We  will 
prepare  periodic  progress  reports  and 
fully  evaluate  these  reintroduction 
efforts  after  5  and  10  years  to  determine 
whether  to  continue  or  terminate  the 
reintroduction  efforts. 

Dated:  March  20,  2001. 
Joseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  01-14454  Filed  6-7-01;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN1018-AHS6 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  To  Remove 
Potentllla  robbinsiana  (Robbins' 
cinquefoil)  From  the  Endangered  and 
Threatened  Plant  List 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
remove  PotentiUa  robbinsiana, 
commonly  called  Robbins'  cinquefoil, 
from  the  List  of  Endangered  and 
Threatened  Plants.  We  propose  this 
action  because  the  available  data 
indicate  that  this  species  has  met  the 
goals  for  delisting.  The  main  population 
of  the  species  ciurently  has  more  than 
14.000  plants,  and  the  2  transplant 
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)opulations  have  reached  or  siupassed 
minimiim  viable  population  size.  The 
proposed  action,  if  finalized,  would 
remove  PotentiUa  robbinsiana  as  an 
endangered  species  from  the  List  of 
Endangered  and  Threatened  Plants  and 
would  remove  the  designation  of  critical 
^abitat. 

This  proposed  rule  includes  a 
proposed  5-year  post-delisting 
monitoring  plan  as  required  for  species 
that  are  delisted  due  to  recovery.  The 
plan  will  include  monitoring  of 
population  trends  of  natiual  and 
transplant  populations. 
DATES:  Comments  from  all  interested 
parties  on  the  PotentiUa  robbinsiana 
delisting  proposal  must  be  received  by 
August  7,  2001.  Public  hearing  requests 
must  be  received  by  July  23,  2001. 
ADDRESSES:  Comments  and  other 
information  concerning  this  proposal  to 
remove  Robbins'  cinquefoil  from  the  list 
of  endangered  species  should  be  sent  to 
Diane  Lynch,  U.S.  Fish  and  WUdlife 
Service,  Northeast  Regional  Office,  300 
Westgate  Center  Drive,  Hadley, 
Massachusetts  01035  (facsimile:  413- 
253-8482).  Comments  and  materials 
received  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  above 
address. 

Conunents  and  suggestions  on 
specific  information  collection 
requirements  should  be  sent  to  the 
Service  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  MS  224  ARLSQ,  1849 
C  Street,  NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Lynch  at  the  above  address,  or  at 
413-253-8628.  To  request  a  copy  of  the 
information  collection  request, 
explanatory  information,  and  related 
forms,  contact  703-358-2287. 
SUPPLEMENTARY  INFORMATION: 

Background 

Although  its  discovery  was  not 
formalized  until  1840  (Torrey  and  Gray, 
1840),  the  first  recorded  collection  of 
PotentiUa  robbinsiana  (Robbins'  or 
dwarf  cinquefoil)  by  Thomas  Nuttall  in 
1824  generated  a  strong  interest  among 
botanists  and  others  in  this  diminutive 
member  of  the  rose  family  (Rosaceae). 
Initially,  there  was  confusion  as  to  its 
taxonomic  status,  and  it  was  designated 
as  a  variety  of  various  European 
cinquefoils,  but  it  was  eventually 
recognized  as  a  distinct  species 
(Rydberg,  1896). 

PotentiUa  robbinsiana  is  a  long-lived 
perennial  herb.  Its  hairy  three-part 
compound  leaves  are  deeply  toothed, 
and  mature  plants  form  a  dense  2—4 
centimeter  (1-1.5  inch)  rosette. 


Individual  plants  develop  a  deep  central 
taproot,  which  helps  to  anchor  them 
and  resists  frost  heaving.  PotentiUa 
robbinsiana  is  one  of  the  first  plants  to 
bloom  in  the  alpine  zone  where  it  is 
found,  flowering  soon  after  the  snows 
recede,  frt)m  late-May  to  mid-Jime. 
Adult  plants  produce  from  1  to  30,  5- 
petalled  yellow  flowers  on  individual 
stems.  The  achenes  mature  by  late  July, 
and  disperse  on  dry  windy  days.  These 
seeds  seldom  disperse  more  than  20  cm 
from  the  parent  plant,  which  limits 
natural  reestablishment  (Kimball  and 
Paul,  1986).  The  seeds  remain  dormant 
for  at  least  one  winter,  and  germination 
begins  the  following  year  during  June 
and  July.  Although  seed  viability  is 
generally  high,  seedling  survival  is  low 
(Iszard-Crowly  and  Kimball,  1998). 

Various  experiments  have  shown  that 
PotentiUa  robbinsiana  produces  seed 
asexually  so  that  seedlings  are 
genetically  identical  (Lee  and  Greene, 
1986).  This  species  has  the  chromosome 
number  49  that  allows  it  to  maintain 
itself  through  asexual  reproduction, 
which  partially  explains  the  low  genetic 
variability  found  within  the  sampled 
population  (David  O'Malley,  personal 
communication,  2000). 

PotentiUa  robbinsiana  is  endemic  to 
the  White  Mountains  of  New  Hampshire 
and  is  restricted  to  two  small,  distinct 
areas  on  lands  adminisfered  by  the 
White  Moimtain  National  Forest. 
Herbaria  collections  suggest  that 
historically  there  may  have  been  a 
number  of  small  populations  in  close 
proximity  to  these  two  areas.  Currently 
there  are  only  two  natural  populations. 
Reports  of  occurrences  outside  of  New 
Hampshire  have  been  discounted 
(CogbiU,  1993),  and  records  indicate 
that  PotentiUa  robbinsiana  has  always 
had  a  very  narrow  geographic 
distribution. 

The  largest  natural  population  of 
PotentiUa  robbinsiana  occius  on 
Monroe  Flats  located  just  above  treeline 
on  a  col  between  Mt.  Monroe  and  Mt. 
Washington  on  the  Presidential  Range. 
Within  this  small  area  (less  than  1 
hectares  (ha)  (2  acres)),  the  population 
is  well  established  with  more  than 
14,000  plants  at  present.  Considering  its 
local  abundance  and  density  at  this  one 
location,  it  is  assumed  that  some  of  the 
unique  features  of  Monroe  Flats  are 
important  habitat  requirements  for 
PotentiUa  robbinsiana.  Monroe  Flats 
(elev.  1,550  meters  (m)  (5,115  feet  (ft.)) 
consists  of  an  exposed  low  dome  that  is 
covered  with  alternating  bands  of 
relatively  barren  small-stoned  terraces 
and  thickly  vegetated  mats.  Blowing 
winds  keep  the  Monroe  Flats  mostly 
bee  of  snow  and  ice  throughout  the 
winter,  leaving  the  vegetation  exposed 


to  the  abrasive  action  of  blowing  snow 
and  ice  and  desiccating  winds.  The 
moist  barren  soils  are  also  susceptible  to 
frost  disturbance  from  freeze-thaw 
cycles  for  much  of  the  year.  In  this 
extreme  environment  of  moderate 
solifluction  and  exposed  topography, 
PotentiUa  mbbinsiana  fills  a  narrow 
niche:  it  is  Ukely  a  poor  competitor  with 
other  species,  but  is  able  to  thrive  in  a 
harsh  environment  where  few  other 
species  can  survive  (CogbiU,  1987). 

The  second  extant  natural  population 
occurs  on  Franconia  Ridge,  30 
kilometers  (km)  (8.6  miles  (mi))  to  the 
west  of  the  Monroe  Flats  population. 
Although  still  within  the  alpine  zone, 
the  habitat  here  is  markedly  different.  A 
handful  of  plants  grow  at  a  site  on  the 
south  end  of  the  Franconia  Ridge  in 
crevices  along  the  side  of  a  vertical  cliff 
just  below  the  ridgeline.  Although 
records  indicate  that  the  Franconia 
population  was  never  very  large,  it  is 
likely  that  these  few  plants  are  the 
remnants  of  a  larger  population  from 
more  suitable  habitat  that  previously 
existed  along  the  top  of  the  ridge.  The 
habitat  has  long  since  eroded  and  the 
plants  have  disappeared  due  to  hiking 
activity  along  a  ridgeline  trail. 

PotentiUa  robbinsiana  was  listed  as 
endangered  on  September  17,  1980,  and 
critical  habitat  encompassing  the 
Monroe  Flats  population  was  designated 
at  that  time.  Overzealous  specimen 
collecting  and  unregulated  hiker 
disturbance  were  the  reasons  for  listing. 
At  the  time,  the  extent  of  the  Monroe 
Flats  population  was  shrinking  (Graber 
and  Brewer,  1985)  and  the  Franconia 
Ridge  population  was  thought  to  be 
extirpated. 

The  first  Robbins'  Cinquefoil 
Recovery  Plan,  completed  in  1983, 
featured  two  main  objectives:  to  protect 
the  existing  Monroe  Flats  colony, 
encouraging  its  expansion  to  previously 
occupied  habitat;  and  to  establish  self- 
maintaining  populations  in  at  least  four 
additional  potential  habitats  not 
occupied  at  the  time. 

To  accomplish  the  first  objective,  a 
scree  waU  surrounding  the  Monroe  Flats 
population  was  constructed  and  posted 
with  "closed  to  entry"  signs,  and  two 
hiking  trails  that  had  previously 
traveled  through  the  Monroe  Flats 
population  were  relocated  away  irom 
the  population.  Plants  have  since  been 
successfully  transplanted  back  into  the 
habitat  where  the  trails  had  resulted  in 
the  localized  demise  of  the  plants, 
primarily  at  the  highest  locations  of  the 
Monroe  Flats  population.  The  ability  of 
seed  to  move  downhill  irom  this 
recolonized  site  should  benefit  the 
Monroe  Flats  population.  In  addition, 
personnel  irom  the  White  Mountain 
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National  Forest  and  Appalachian 
Mountain  Club  continue  to  provide 
stewardship,  enforcement,  and 
educational  resources  on  site. 

Several  tasks  were  necessary  to  meet 
the  second  objective  of  establishing  four 
additional  self-maintaining  transplant 
populations:  (1)  Protocols  were 
developed  to  monitor  the  Moiut)e  Flats 
population  to  better  understand  its 
demographic  trends  and  natural  rates  of 
recruitment  and  mortality,  and  to  collect 
data  to  model  ininimiim  viable 
population  size;  (2)  the  Franconia  Notch 
population  (rediscovered  in  1984)  was 
annually  monitored;  (3)  micro-habitat 
components  were  identified  and  used  to 
locate  xmoccupied,  potentially  suitable 
habitat;  and  (4)  effective  propagation 
and  transplant  techniques  were 
developed.  Transplant  techniques 
varied  over  the  years.  However,  the 
most  successful  efforts  used  2-year-old 
plants  germinated  from  seed,  and 
transplanted  with  the  soil  media  intact 
in  mid-June  to  early  July.  Each  year  a 
portion  of  the  seed  collected  for  use  in 
transplants  is  placed  in  cold  storage  at 
the  New  England  Wildflower  Society  to 
establish  a  seed  bank  for  this  species. 

Prior  to  listing,  there  had  been  a 
nimiber  of  attempts  to  establish 
transplant  populations  at  approximately 
20  locations  throughout  the  White 
Mountains  (Graber,  1980).  Although 
some  of  these  efforts  showed  signs  of 
initial  success,  all  but  one  eventually 
failed  due  to  unsuitable  habitat  or 
because  patches  of  suitable  habitat  were 
too  small  to  support  viable  populations. 
The  Appalachian  Mountain  Club 
Research  Department  reviewed  these 
efforts,  and,  using  the  lessons  learned, 
narrowed  recovery  efforts  to  four 
potential  sites  as  outlined  in  the 
updated  1991  recovery  plan:  two  used 
in  the  previous  transplant  efforts  and 
two  new  ones. 

The  experience  gained  from  previous 
transplant  efforts  and  the  additional  life 
history  and  demographic  information 
gathered  from  ongoing  research  were 
used  to  determine  the  four  most 
appropriate  transplsint  sites.  Two  of 
these  chosen  sites  had  previously 
established  transplant  populations 
(Camel  Patch  and  the  Viewing  Garden), 
both  located  on  or  near  Mt.  Washington, 
and  two  of  the  sites  were  unoccupied 
sites,  one  on  Boott's  Spur  and  one  on 
the  Franconia  Range  near  what  was 
thought  potentially  to  be  a  historic  site. 

Transplant  efforts  at  these  4  locations 
began  in  1986  with  the  introduction  of 
160  plants  over  3  years  at  the  Boott's 
Spur  site.  The  site  showed  some  initial 
promise,  but  by  1991  mortality  was 
100%.  Although  the  Boott's  Spur 
location  was  recognized  as  suboptimal 


habitat  and  had  biled  in  a  previous 
transplant  effort,  another  27  plants  were 
transplanted  in  1995,  but  siuvival  was 
■0%  after  the  first  year.  The  new 
Franconia  population  was  established  in 
1988  with  61  plants  transplanted  over  2 
years  and  an  additional  108  plants 
through  1996,  the  date  of  the  last . 
transplant  efforts.  Like  the  natural 
populations,  this  transplant  population 
has  fluctuated  over  the  years,  but  now 
appears  well  established  with  over  331 
plants  coimted  in  1999  and  good  natural 
recruitment  occiuring.  Of  the  transplant 
populations  created  prior  to  this  species 
listing,  one  continues  to  persist  (Camel 
Patch)  and  has  been  supplemented  with 
additional  transplants.  The  transplant 
records  for  the  Camel  Patch  by  Graber 
from  the  1980s  to  1991  were  not 
available,  but  the  Appalachian 
Mountain  Club  inventoried  this  site 
starting  in  1984  when  they  located  84 
plants.  Only  one  of  the  transplant  zones 
in  this  habitat  showed  viable  natiual 
reproduction  occiuring.  An  additional  6 
transplants  were  done  at  this  location  in 
1999,  which  boosted  this  population  to 
23  adiUts,  60  juveniles,  and  6  new 
transplant  adults.  The  Viewing  Garden 
had  received  19  known  adult 
transplants  from  about  1980  through 
1997.  Though  the  adidts  svirvived  for 
some  time,  viable  natiu^  reproduction 
was  problematic  and  these  individuals 
died  out  over  time. 

The  Robbins'  Cinquefoil  Recovery 
Plan:  First  Update,  published  in  1991, 
retained  recovery  criteria  for  the 
protection  of  existing  natiu^ 
populations  and  establishing  additional 
transplant  populations,  contained  minor 
changes  to  incorporate  the  rediscovered 
natural  Franconia  population,  and 
acknowledged  that  suitable  additional 
unoccupied  habitat  may  be  a  limiting 
factor.  In  addition  to  the  protection  of 
the  natural  populations,  this  plan 
determined  that  a  historically  occupied 
zone  within  the  Monroe  Flats  should  be 
recolonized.  Transplant  efforts  began  in 
1996  to  meet  this  objective,  and 
successful  juvenile  recruitment  has 
since  been  observed. 

To  deUst  Potentilla  robbinsiana,  long- 
term  demographic  evidence  must  show 
that  the  Monroe  Flats  population  is 
stable  or  increasing  in  size.  Although 
counts  were  undertaken  in  1973,  1983, 
and  1992,  the  methodology  used  to 
coimt  the  plants  differed.  The  most 
reliable  comparison  between  the  three 
prior  censuses  and  the  most  recent 
census  (1999)  is  the  number  of  plants 
found  that  were  greater  than  14 
millimeters  (mm.)  (0.5  in.)  in 
stemdiameter.  Comparing  the  number  of 
plants  greater  than  14  mm.  in  diameter 
for  censuses  in  1983, 1992,  and  1999 


clearly  demonstrates  that  the  Monroe 
Flats  population  has  dramatically 
increased  (Table  1).  Transplant  efforts  in 
three  different  zones  historically 
occupied  by  Potentilla  robbinsiana 
began  in  1996,  and  juvenile  recruitment 
has  been  established  in  two  of  the 
zones. 

* 

Table  1.— Monroe  Flats  Census 
Counts  for  Potentilla  robbinsiana 


Number  of 

plants  with 

Increase 

Year 

stems  great- 

from pre- 

er than  14 

vious  count 

mm.  in  di- 

(Percent) 

ameter 

1999 

4.575 

36 

1992 

3.368 

118 

1983 

1,547 

-14 

1973 

1.801 

While  the  1991  recovery  plan  still 
calls  for  the  establishment  of  four 
transplant  populations,  it  also 
recognizes  that  suitable  habitat  may  be 
a  limiting  factor,  and  requires  that  only 
two  of  the  four  transplant  populations 
need  to  be  viable.  Boott's  Spiu  has 
subsequently  been  dropped  as  a  result 
of  the  unsuccessful  transplant  efforts 
resulting  in  100%  mortality.  The 
Viewing  Garden  also  reached  100% 
mortality  in  1998.  There  are  no  plans  to 
reestablish  a  population  at  this  location 
because  the  suitable  habitat  is  very 
limited  and  caimot  support  more  than  a 
few  individual  plants  that  are  unlikely 
to  persist  under  natural  population 
fluctuations.  Biologists  familial'  with 
this  species  are  confident  that  litUe  if 
any  suitable  habitat  in  the  White 
Mountains  remains  to  be  discovered  (K. 
Kimball,  Appalachian  Moimtain  Club, 
pers.  comm.  2000).  Therefore,  given  that 
the  discovery  of  additional  suitable 
habitat  for  the  establishment  of  new 
transplant  attempts  is  unlikely,  recent 
efforts  have  focused  on  ensiuing  viable 
populations  at  the  two  remaining 
transplant  locations. 

Both  the  Camel  Patch  and  Franconia 
Ridge  transplant  populations  have 
persisted  for  more  than  10  years.  Both 
have  juvenile  recruitment  and  ' 
successful  second  generation  seedling 
establishment.  Transplant  and/or 
monitoring  efforts  for  these  populations 
continue  on  a  near  annual  basis 
(Kimball,  1998).  The  high  level  of  soil 
movement  throughout  Camel  Patch 
makes  much  of  the  site  unsuitable  for 
transplant  efforts,  nevertheless  a 
population  located  along  the  edge  of  the 
encircling  vegetation  is  well  established. 
The  Franconia  Ridge  population  has 
increased  dramatically  in  recent  years 
and  is  now  well  established.  Although 
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precise  historic  records  are  lacking, 
even  if  the  present  Franconia  transplant 
population  happens  to  be  located  at  a 
historical  location,  the  amoimt  of 
suitable  habitat  woidd  eventually  limit 
the  population  size. 

An  11-year  demographic  study, 
funded  by  us,  the  U.S.  Forest  Service, 
and  Appalachian  Mountain  Club,  was 
conducted  along  foiu  permanent 
transects  within  the  Monroe  Flats 
population,  in  part,  to  determine  a 
minimum  viable  population  for  the 
transplant  populations  based  on  the 
stage-based  survival  of  the  Monroe  Flats 
population.  The  study  recommended  a 
minimum  viable  population  of  50  plants 
(Iszard-Crowley  and  Kimball,  1998). 
Both  the  Franconia  transplant  location 
with  a  current  population  of  331  plants 
and  the  Camel  Patch  location  with  a 
ciurent  population  of  87  plants  meet 
this  criteria. 

Previous  Federal  Action 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Docvunent 
No.  94-51,  was  presented  to  Congress 
on  January  9, 1975.  On  July  1, 1975,  the 
Director  published  a  notice  in  the 
Federal  Register  (40  FR  27823)  of  his 
acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2)  of 
the  Act,  and  of  his  intention  thereby  to 
review  the  status  of  the  plant  taxa 
named  within.  On  Jime  16, 1976,  the 
Service  published  a  proposed 
rulemaking  in  the  Federal  Register  (41 
FR  24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  Comments  on  this  proposal 
were  summarized  in  the  April  26,  1978, 
Federal  Register  publication  of  a  final 
rule,  which  also  detemuned  13  plants  to 
be  either  endangered  or  threatened 
species  (43  FR  17909).  Potentilla 
robbinsiana  was  included  in  the 
Smithsonian's  report,  the  July  1, 1975, 
notice  of  review,  and  the  June  16, 1976, 
proposal. 

Tne  amendment  of  the  Act  in  1978 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  give  to  proposals  already  over  2 
years  old.  On  December  10, 1979,  we 
published  a  notice  withdrawing  the 
Jime  16,  1976,  proposal  to  list  Potentilla 
robbinsiana. 

Based  on  sufficient  new  information, 
we  again  proposed  Potentilla 
robbinsiana  for  listing  on  March  24, 
1980,  and  proposed  its  critical  habitat 
for  the  first  time  (45  FR  19004).  A  public 


meeting  was  held  on  this  proposal  on 
April  28, 1980,  in  Concord,  New 
Hampshire.  On  September  17, 1980,  we 
published  a  final  rule  in  the  Federal 
Register  (45  FR  61944)  listing  Potentilla 
mbbinsiana  as  endangered  and 
designating  critical  habitat. 

Summary  of  Factors  Afiiecting  the 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provision  of  the 
Act,  set  forth  the  procediues  for  listing, 
reclassifying,  and  delisting  species  on 
the  Federal  lists.  A  species  may  be  listed 
if  one  or  more  of  the  five  factors 
described  in  section  4ia)(l)  of  the  Act 
threatens  the  continued  existence  of  the 
species.  A  species  may  be  delisted 
according  to  50  CFR  424.11(d),  if  the 
best  scientific  and  commercial  data 
available  substantiate  that  the  species  is 
neither  endangered  nor  threatened  (1) 
because  of  extinction,  (2)  because  of 
recovery,  or  (3)  because  the  original  data 
for  classification  of  the  species  were  in 
error. 

After  a  thorough  review  of  all 
available  information,  we  determined 
that  substantial  Potentilla  robbinsiana 
recovery  has  taken  place  since  listing  in 
1980.  We  have  also  determined  that 
none  of  the  five  factors  identified  in 
section  4(a)(1)  of  the  Act,  and  discussed 
below,  are  currently  affecting  the 
species  in  such  a  way  that  the  species 
is  endangered  (in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range)  or  threatened  (likely  to 
become  endangered  in  the  foreseeable 
futiire  throughout  all  or  a  significant 
portion  of  its  range).  These  factors  and 
their  application  to  Robbin's  cinquefoil, 
Potentilla  robbinsiana  (Torrey  and  Grey, 
1840),  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Potentilla  robbinsiana  utilizes  a 
substrate  described  as  a  shallow  loamy 
sand  topped  with  a  stony,  pavement- 
like surface.  This  stony  siuiace  layer 
protects  the  soil  ttom  being  either  blown 
or  washed  away.  The  1980  final  listing 
rule  determined  that  the  plant  and  its 
habitat  were  damaged  by  trampling  from 
hikers.  Hiking  through  the  habitat  is 
unimpeded  due  to  the  lack  of  most 
vegetation.  Because  the  plants  are  small, 
it  is  easy  for  hiker  boots  to  crush  adult, 
juvenile,  and  seedling  plants. 

Since  listing,  the  threat  from 
trampling  has  been  reduced  by  rerouting 
trails  and  protecting  habitat.  The  section 
of  the  Appalachian  Trail  that  bisected 
the  Monroe  Flats  population  is  referred 
to  locally  as  the  Crawford  Path,  named 


after  Abel  Crawford  who  constructed 
the  path  in  1819.  In  1915,  the 
Appalachian  Mountain  Club 
constructed  Lakes  of  the  Clouds  Hut, 
270  m.  (295  yards  (yd.))  to  the  north  of 
the  trail.  The  Crawford  Path  was 
relocated  at  this  time  to  bring  the  trail 
by  the  Hut,  and  although  the  trail  was 
no  longer  direcUy  bisecting  Potentilla 
robbinsiana  habitat,  it  still  went  through 
the  northwest  comer  of  the  critical 
habitat.  In  1983,  the  Crawford  Path  and 
Dry  River  Trails  were  rerouted  a  second 
time  in  response  to  the  Federal  listing, 
to  move  the  trails  outside  of  the  plant's 
critical  habitat.  A  low  scree  wall  was 
con^^cted  in  conjunction  with  the  trail 
relocation,  around  the  critical  habitat, 
and  has  been  particularly  effective  in 
places  where  the  trail  abuts  critical 
habitat.  Signs  posted  around  the  Monroe 
Flats  population  notify  hikers  that  there 
is  a  federally  listed  species  present  and 
no  admittance  is  allowed  without  a 
permit.  These  signs  are  replaced  as 
needed.  Hiker  traffic  and  trespassers 
into  the  critical  habitat  were  recorded 
by  pressiue  plates  during  1985  to  assess 
the  effectiveness  of  hiker  management. 
The  plates  were  operated  from  June 
through  October  1985  and  checked 
several  times  weekly.  Of  4,286  hikers 
counted  over  115  days  the  counters 
were  functional,  the  trespass  rate  was  2 
percent  (Kimball  and  Paul,  1986).  The 
target  compliance  level  established  by 
the  1983  recovery  plan  was  95  percent 
of  the  hikers  not  trespassing  into  the 
critical  habitat,  an  objective  that  has 
been  maintained  or  exceeded  since 
1981.  Outreach  has  also  been  a  strong 
recovery  component  for  ensuring  hiker 
compliance  of  no  trespassing  into  the 
Potentilla  robbinsiana  habitat.  A 
naturalist  is  stationed  at  the  Lakes  of  the 
Clouds  Hut  throughout  the  siunmer.  The 
Hut  naturalist  is  available  during  the 
day  to  answer  questions  and  give 
interpretive  talks  regarding  Potentilla 
robbinsiana.  The  naturalist  and  other 
Hut  staff  are  also  instrumental  in 
monitoring  the  Monroe  Flats  population 
for  biunan  disturbance. 

In  1973,  prior  to  listing,  the  Monroe 
Flats  population  contained 
approximately  1,801  individual  plants 
larger  than  14  mm.  As  of  1999,  this 
population  included  approximately 
4,575  individuals  of  similar  size.  This 
represents  a  greater  than  250%  increase 
in  this  population.  Counting  plants  of^ 
all  sizes  (seedlings  to  adults)  in  1999, 
the  established  population  size  was 
14,195  individuals. 

The  second  natiual  population  is  near 
the  Appalachian  Trail  on  Franconia 
Ridge.  The  location  of  this  population 
has  been  purposefully  kept  undisclosed 
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and  is  presently  out  of  the  way  of  the 
average  hiking  public. 

Records  indicated  the  extant 
Franconia  Ridge  popidation  was  never 
very  large.  Nevertheless,  it  is  considered 
to  be  a  reproducing  population,  with  18 
individual  plants  consisting  of  4  adults, 
13  juveniles,  and  1  seedling,  as  of  1999. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  1980  final  listing  identified  that 
the  collecting  of  specimens  for  herbaria 
probably  contributed  to  the  loss  of 
Potentilla  robbinsiana  and  possibly  the 
cause  for  the  extirpation  of  one  of  the 
Franconia  sites  (Steele,  1964).  It  wa/ 
noted  that  over  40  herbarium  sheets 
containing  nearly  100  plants  (6  percent 
of  the  known  mature  population  at  the 
time  of  listing)  were  counted  in  various 
New  England  herbaria  (Graber,  1980). 
Cogbill's  more  recent  paper  (1993) 
documents  the  collection  of  over  850 
plants  in  herbaria  collections 
worldwide,  which  represents  one  of  the 
most  extensive  collections  known  for  a 
single  species.  However,  collection  of 
the  species  has,  to  date,  not  been  a 
threat.  Commercial  trade  in  the  species 
occurred  in  the  early  1900s  but  has  not 
occiured  since  and  is  not  expected  to 
occur  in  the  futiu^.  Import  or  export  of 
this  species  also  is  not  anticipated. 
Therefore,  taking  of  Potentilla 
robbinsiana  for  these  purposes  is  not 
considered  to  be  a  threat. 

C.  Disease  and  Predation 

This  species  is  not  known  to  be 
threatened  by  disease  or  predation. 

D.  The  inadequacy  of  Existing 
Regulatory  Mechanisms. 

Potentilla  robbinsiana  is  cmrently 
afforded  limited  protection  by  the 
Endangered  Species  Act.  Section  9  of 
the  Act  prohibits  the  removal  and 
possession  of  endangered  plants  from 
lands  luider  Federal  jurisdiction  and  the 
malicious  damage  and  destruction  of 
endangered  plants  in  such  areas,  and 
the  damage  or  destruction  of 
endangered  plants  from  any  other  area 
in  knowing  violation  of  any  State  law  or 
regiUation,  or  in  the  course  of  a 
violation  of  State  criminal  trespass  law. 
Section  7  of  the  Act  requires  Federal 
agencies  to  ensiue  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  listed  species  or  destroy  or  adversely 
modify  designated  critical  habitat. 

Section  7(a)(1)  requires  Federal 
agencies  to  carry  out  programs  for  the 
conservation  of  threatened  and 
endangered  species.  The  entire  range  of 
Potentilla  robbinsiana  occurs  on  Forest 
Service  lands.  Forest  Service  regulations 


prohibit  removing,  destroying,  or 
damaging  any  plant  that  is  classified  as 
a  threatened,  endangered,  rare  or  imique 
species  (36  CFR  261.9).  On  December  2, 
1994,  we,  the  Forest  Service,  and  the 
White  Mountain  National  Forest,  signed 
a  Memorandum  of  Understanding  for 
the  conservation  of  Potentilla 
robbinsiana.  The  MOU  states  that  the 
Forest  Service  agrees  to  carry  out 
specific  management  measiues,  with 
our  assistance,  both  through  the 
recovery  period,  and  if  and  when 
Potentilla  robbinsiana  is  removed  from 
the  list  of  endangered  and  threatened 
plants.  The  MOU  further  states  that  the 
change  in  the  species'  legal  status  will 
not  affect  the  Forest  Service's 
commitment  to  implement  management 
programs  to  promote  long-term 
conservation  of  this  sensitive  species 
regardless  of  its  standing  under  the 
Federal  Act. 

Potentilla  robbinsiana  does  appear  on 
the  Forest  Service  Region  9  list  of 
"species  of  concern"  and  on  the  New 
Hampshire  State  list,  although  State 
legislation  currently  offers  it  no 
protection.  However,  the  State  of  New 
Hampshire  has  a  cooperative  plant 
agreement  with  us  as  specified  under 
section  6(c)(2)  of  the  Act  that  allows  the 
State  to  apply  for  funds  from  the  Service 
to  aid  in  the  conservation  of  threatened, 
endangered,  or  rare  plants. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Recovery  efforts  have  been  directed 
toward  protection  and  environmental 
education.  A  number  of  approaches 
have  been  used  to  educate  the  hiking 
public  and  the  scientific  community 
about  Potentilla  robbinsiana.  Providing 
information  to  the  public  regarding  the 
species'  biology  and  management 
satisfies  their  ciuiosity  and  increases 
their  willingness  to  participate  in 
protection  of  this  species.  These  efforts 
include  a  permanent  display  and 
presentations  about  Potentilla 
robbinsiana  by  the  seasonal 
Appalachian  Mountain  Club  naturalist 
at  Lakes  of  the  Clouds  Hut. 

The  1^80  final  listing  rule  mentioned 
that  Potentilla  robbinsiana  is  vulnerable 
to  the  harsh  climate  in  which  it  lives. 
The  weather  regime  experienced  by  the 
species  is  highly  variable  from  year  to 
year.  Diuing  demographic  studies  over 
the  past  16  years  it  has  been  observed 
that  late  frosts  in  June  have  the  potential 
to  damage  flowers  and  greatly  reduce 
the  seed  crop  for  that  year.  By  virtue  of 
a  deep  taproot,  the  species  appears  to  be 
adapted  to  a  moderate  level  of  frost- 
heaving,  a  stress  that  may  limit 
competing  species.  At  the  same  time,  it 
cannot  tolerate  frost  induced  movement 


of  more  that  18  mm/yr,  or  frost  action 
sufficient  to  produce  stone  stripes  or 
other  patterned  ground  (Cogbill,  1987). 
Overall,  however,  this  species  is  now 
thriving  in  a  very  localized  part  of  the 
alpine  zone  of  the  White  Mountains, 
and  adapts  to  the  harsh  climate 
conditions,  where  few  other  species 
survive. 

Summary  of  Status 

Delisting  Potentilla  robbinsiana,  as 
described  in  the  1991  updated  recovery 
plan,  requires  that  (1)  foiu*  transplant 
colonies  are  viable,  with  self- 
reproducing  capability;  (2)  the  Monroe 
Flats  population  demonstrates 
population  stability  for  a  full  generation; 
and  (3)  the  two  natiu^  existing 
populations  are  protected  from  human 
disturbance.  This  delisting  objective 
was  based  on  the  best  information 
available  at  that  time.  The  habitat  of  the 
two  existing  natiual  populations  is 
protected  from  human  disturbance,  and 
the  Monroe  Flats  population  is 
considered  viable  and  increasing. 
Though  the  recovery  plan  calls  for  the 
establishment  of  four  transplant 
populations,  it  also  recognizes  that 
-suitable  habitat  may  be  a  limiting  factor. 
We  have  determined  that  at  the  two 
sites  where  transplanting  has  proven  to 
be  unsuccessful,  Boott's  Spur  and  the 
Viewing  Garden,  no  further  attempts  to 
reestablish  populations  will  be 
considered.  Discovery  of  additional 
suitable  habitat  for  the  establishment  of 
new  transplant  populations  is  unlikely, 
so  recent  efforts  are  focusing  on 
maintaining  viable  populations  at  the 
two  remaining  transplant  locations.  Two 
of  the  three  delisting  components  have 
been  met.  It  is  luilikely  additional 
habitat  for  futiue  transplants  will  be 
found,  and  achieving  the  third 
component  is  improbable.  We  have 
carefully  assessed  the  best  scientific  and 
commercial  information  available 
regarding  the  past,  present,  and  future 
threats  faced  by  this  species  in 
determining  to  propose  this  rule:  The 
threats  to  the  species  have  been  reduced 
or  removed,  the  number  of  plants  is 
increasing,  the  species  is  not  in 
imminent  danger  of  extinction,  and  the 
species  appears  unlikely  to  become 
endangered  within  the  foreseeable 
futiue. 

Efiects  of  This  Rule 

If  finalized,  the  proposed  action 
would  remove  Potentilla  robbinsiana 
from  the  List  of  Endangered  and 
Threatened  Plants.  Furthermore,  the 
critical  habitat  for  this  plant,  one 
location  in  the  White  Mountain 
National  Forest,  New  Hampshire  (50 
CFR  17.96(a)),  would  be  removed.  The 
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prohibitions  and  conservation  measiu^s 
provided  by  the  Act  would  no  longer 
apply  to  this  species.  Therefore,  taking, 
interstate  commerce,  import,  and  export 
of  Potentilla  robbinsiana  would  no 
longer  be  prohibited  imder  the  Act.  In 
addition.  Federal  agencies  would  no 
longer  be  required  to  consult  with  us 
under  section  7  of  the  Act  to  insure  that 
any  action  they  authorize,  fund,  or  carry 
out,  is  not  likely  to  jeopardize  the 
continued  existence  of  Potentilla 
robbinsiana  or  destroy  or  adversely 
modify  designated  critical  habitat. 

The  take  and  use  of  Potentilla 
robbinsiana  must  comply  with 
appropriate  Forest  Service  regulations, 
since  the  entire  population  lies  within 
the  White  Moimtain  National  Forest  in 
New  Hampshire. 

Future  Conservation  Measures 

Section  4(g)(1)  of  the  Act  requires  that 
the  Secretary  of  the  Interior,  through  the 
Service,  implement  a  monitoring 
program  for  not  less  than  5  years  for  all 
species  that  have  been  recovered  and 
delisted.  The  purpose  of  this 
requirement  is  to  develop  a  program 
that  detects  the  failure  of  any  delisted 
species  to  sustain  itself  without  the 
protective  measures  provided  by  the 
Act.  If  at  any  time  during  the  5-year 
monitoring  program,  data  indicate  that 
protective  status  under  the  Act  should 
be  reinstated,  we  can  initiate  listing 
procedures,  including,  if  appropriate, 
emergency  listing. 

Monitoring 

Oiu  Northeast  Region  will  coordinate 
with  the  Forest  Service,  the 
Appalachian  Mountain  Club,  and  State 
resource  agencies  to  develop  and 
implement  an  effective  5-year 
monitoring  program  to  track  the 
population  status  of  Potentilla 
robbinsiana.  To  detect  any  changes  in 
the  status  of  Potentilla  robbinsiana,  we 
will  use,  to  the  fullest  extent  possible, 
information  routinely  collected  by  the 
Appalachian  Mountain  Club  Research 
Department  and  the  Forest  Service. 
Diiring  the  fifth  year  of  the  5-year 
monitoring  period,  a  quantitative 
population  assessment  of  the  Monroe 
Flats  population  will  be  conducted 
using  transects  to  further  evaluate  the 
stability  and  health  of  this  population. 

It  is  believed  that  the  two 
transplanted  sites  have  reached  viable 
population  status.  However,  diuing  the 
required  5-year  monitoring  period, 
transplants  at  the  Camel  Patch  site  will 
cx)ntinue  annually  to  supplement  the 
ciurent  population  or  imtil  the  habitat  is 
thought  to  be  satiuated  with  plants. 

If  we  determine  at  the  end  of  the 
mandatory  5-year  monitoring  period, 


and  the  fifth  year  population  assessment 
of  Moruoe  Flats,  that  recovery  is 
complete,  and  factors  that  led  to  the 
listing  of  Potentilla  robbinsiana,  or  any 
new  factors,  remain  sufficiently  reduced 
or  eliminated,  monitoring  may  be 
reduced  or  terminated.  If  data  show  that 
the  species  is  declining  or  if  one  or  more 
factors  that  have  the  potential  to  cause 
a  decline  are  identified,  we  will 
continue  monitoring  beyond  the  5-year 
period  and  may  modify  the  monitoring 
program  based  on  an  evaluation  of  the 
results  of  the  initial  5-year  monitoring 
program,  or  reinitiate  listing  if 
necessary. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  bom  this  proposal  will  be  as 
acciuate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  hrom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  Comments  should  be 
sent  to  our  Northeast  Regional  Office 
(see  ADDRESSES  section).  We  particularly 
seek  comments  concerning;  biological, 
commercial  trade,  or  other  relevant  data 
concerning  any  threat,  or  lack  thereof,  to 
this  species;  and  information  and 
comments  pertaining  to  the  proposed 
monitoring  program  contained  in  this 
proposal. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  also  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity  as  allowable  by  law.  If  you  wish 
us  to  withhold  yoiu  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received,  as 
well  as  supporting  information  used  to 
write  this  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

The  final  decision  on  this  proposal  for 
Potentilla  robbinsiana  will  take  into 
consideration  the  comments  received  by 
us  during  the  comment  period.  Such 


commimications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

Tne  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  this  proposal.  Such  requests  must  be 
made  in  writing  and  sent  to  our 
Northeast  Regional  Office  identified  in 
the  ADOflESSES  section  at  the  beginning 
of  this  proposed  rule. 

Executive  Order  12866 

This  proposed  rule  is  not  subject  to 
review  by  die  Office  of  Management  and 
Budget  imder  Executive  Order  12866. 

Paperwork  Reduction  Act 

The  0MB  regidations  at  5  CFR  1320, 
which  implement  provisions  of  the 
Paperwork  Reduction  Act,  require  that 
Federal  agencies  obtain  approval  from 
0MB  before  collecting  information  from 
the  public.  The  OMB  regulations  at  5 
CFR  1320.3(c)  define  a  collection  of 
information  as  the  obtaining  of 
information  by  or  for  an  agency  by 
means  of  identical  questions  proposed 
to,  or  identical  reporting,  record 
keeping,  or  disclosure  requirements 
imposed  on,  10  or  more  persons. 
Furtiiermore,  5  CFR  1320.3(c)(4) 
specifies  that  "ten  or  more  persons" 
refers  to  the  persons  to  whom  a 
collection  of  information  is  addressed 
by  the  agency  within  any  12-month 
period.  For  piuposes  of  this  defiijition, 
employees  of  the  Federal  Government 
are  not  included. 

This  rule  does  not  include  any 
collections  of  information  that  require 
approval  by  OMB  under  the  Paperwork 
Reduction  Act!  Potentilla  robbinsiana 
occurs  entirely  on  lands  administered 
by  the  Forest  Service  and  only  in  one 
State,  New  Hampshire.  The  information 
needed  to  monitor  the  status  of 
Potentilla  robbinsiana  following 
delisting  will  be  collected  primarily  by 
a  limited  number  of  personnel  from  the 
Forest  Service  and  the  Appalachian 
Moimtain  Club.  We  do  not  anticipate  a 
need  to  request  data  or  other 
information  from  10  or  more  persons 
diu-ing  any  12-month  period  to  satisfy 
monitoring  information  needs.  If  it 
becomes  necessary  to  collect 
information  from  10  or  more  non- 
Federal  individuals,  groups,  or 
organizations  per  year,  we  will  first 
obtain  information  collection  approval 
from  OMB. 

National  Environmental  Poliqr  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
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Policy  Act  of  1969,  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  We  published  a  notice 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
our  Northeast  Regional  Office  (see 
ADDRESSES  section). 

Author 

The  primary  author  of  this  notice  is 
Diane  Lynch,  Endangered  Species 
Biologist  (See  ADDRESSES  section),  and 
Doug  Weihrauch,  staff  scientist  for  the 
Appalachian  Mountain  Club  Research 
Department,  provided  assistance  with 
the  summary  of  the  biological  record  for 
this  species. 

Lists  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  part  17, 
subpart  B  of  chapter  I,  title  50  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544:  16  U.S.C.  4201^245:  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

§17.12    [Amended] 

2.  Section  17.12(h)  is  amended  by 
removing  the  entry  for  "Potentilla 
mbbinsiana.  Robbins'  cinquefoil'  under 
"FLOWERING  PLANTS,"  from  the  List 
of  Endangered  and  Threatened  Plants. 

§17.96    [Amended] 

Section  1 7.96(a)  is  amended  by 
removing  the  critical  habitat  entry  for 
"Potentilla  mbbinsiana,  (Robbin's 
cinquefoil)"  which  is  luder  Family 
Rosaceae. 

Dated:  May  12.  2001. 
Marshall  Jones,  Jr., 

Director.  Fish  and  Wildlife  Service. 

(FR  Doc.  01-14453  Filed  6-7-01:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[1.0. 052201 E] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  scoping  meetings; 

request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  scoping  meetings  to  obtain 
public  comments  on  essential  fish 
habitat  (EFH)  issues  to  be  discussed  in 
and  potentially  added  to  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  for  the  Council's 
Generic  Essential  Fish  Habitat 
Amendment  to  the  Fishery  Management 
Plans  of  the  Gulf  of  Mexico  (EFH 
Generic  Amendment). 
DATES:  The  scoping  meetings  will  be 
held  in  June.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and  times 
of  the  scoping  meetings. 
ADDRESSES:  Written  comments  on  the 
scope  of  issues  that  should  be  addressed 
in  and  potentially  added  to  the  SEIS 
should  be  sent  to  and  copies  of  the  EFH 
Generic  Amendment  are  available  from 
the  Council.  The  Council's  address  is: 
Gulf  of  Mexico  Fishery  Management 
Council,  The  Commons  at  Rivergate, 
3018  U.S.  Highway  301,  North,  Suite 
1000,  Tampa,  FL  33619-7015;  telephone 
(813)  228-2815;  fax  (813)  225-7015.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates,  locations,  and  times  of  the 
scoping  meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Leard,  Senior  Fishery  Biologist, 
Gulf  of  Mexico  Fishery  Management 
Coimcil;  telephone  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
scoping  meetings  will  be  convened  to 
obtain  public  comments  on  the  range  of 
issues  to  be  discussed  in  the  SEIS  for 
the  EFH  Generic  Amendment.  The 
Council  is  especially  interested  in 
public  views  on  what  alternatives 
should  be  considered  for  the 
designation  of  EFH,  the  identification  of 
Habitat  Areas  of  Particular  Concern 
(HAPC),  and  the  recommendation  of 
management  measures  to  minimize  the 
adverse  impacts  of  fishing  activities  and 
gear  on  identified  EFH  and  HAPC  areas. 

The  Council  prepared  the  EFH 
Generic  Amendment  in  response  to 


provisions  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The  EFH 
Generic  Amendment  identifies  and 
describes  EFH  for  the  3pecies  managed 
imder  the  Council's  fishery  management 
plans;  it  also  discusses  threats  to  EFH 
from  both  fishing  and  non-fishing 
activities,  discusses  EFH  conservation 
and  enhancement  opportunities,  and 
identifies  HAPCs.  NMFS  partially 
approved  the  EFH  Generic  Amendment 
in  1999  after  conducting  Secretarial 
review  imder  Magnuson-Steven  Act 
procedures.  NMFS  and  the  Council 
previously  published  a  notice  in  the 
Federal  Register  (66  FR  15405;  March 
19,  2001)  aimouncing  their  intent  to 
prepare  a  SEIS  for  the  EFH  Generic 
Amendment  that  will  supersede  the 
environmental  assessment  originally 
prepared  in  support  of  this  amendment. 

Meeting  Dates,  Locations,  and  Times 

The  scoping  meetings  will  be  held  at 
the  following  dates,  locations,  and 
times: 

1.  Thursday,  June  14,  2001.  3  p.m.-5 
p.m.,  Omni  Bayfront  Hotel,  900  North 
Shoreline  Boulevard,  Corpus  Christi,  TX 
78401;  telephone  (361) 887-1600 

2.  Friday,  June  15,  2001,  1  p.m.-3 
p.m.,  Courtyard  by  Marriott,  9190  Gulf 
Freeway,  Houston,  TX  77017;  telephone 
(713)910-1700 

3.  Monday,  June  18,  2001,  2  p.m.-  4 
p.m..  New  Orleans  Airport  Hilton,  901 
Airline  Drive,  Kenner,  LA  70062: 
telephone  (504)  469-5000 

4.  Tuesday,  June  19,  2001,  3  p.m.-5 
p.m..  Imperial  Palace  Hotel,  850 
Bayview,  Biloxi,  MS  39530;  telephone 
(228)  436-3000 

5.  Thursday,  June  21,  2001,  3  p.m.-5 
p.m..  National  Marine  Fisheries  Service, 
3500  Delwood  Beach  Road,  Panama 
City,  FL  32408;  telephone  (850J  234- 
6541 

6.  Monday,  June  25,  2001,  3  p.m.-5 
p.m..  Holiday  Inn  Beachside,  3841 
North  Roosevelt  Boulevard,  Key  West, 
FL  33040;  telephone  (305)  294-2571 

7.  Thursday,  June  28,  2001,  3  p.m.-5 
p.m.,  Tampa  Airport  Hilton,  2225  Lois 
Avenue,  Tampa,  FL  33607;  telephone 
(813) 877-6688 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  June  8, 
2001. 
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Dated:  June  4,  2001. 
Bruce  C.  Morehead,  _ 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14521  Filed  6-7-01;  8:45  am) 

BNJJNQ  COOe  3610-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.  052201 D] 

Westam  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings/ 

public  hearings. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council) 
Advisory  Panels  will  meet  on  Jime  15 
and  16,  2001;  the  Standing  Committees 
vfill  meet  on  Jime  18,  2001;  and  the 
Council  will  hold  its  110th  meeting  June 
18  through  June  21,  2001,  in  Honolulu, 
HI. 

At  the  full  Council  meeting,  a  public 
hearing  will  be  held  prior  to  the  Council 
taking  final  action  on  its  Coral  Reef 
Ecosystem  Fishery  Management  Plan/ 
Draft  Environmental  Impact  Statement 
(CREFMP/DEIS). 

The  Council  will  also  be  holding  a 
public  hearing  to  accept  comments  on  a 
proposed  action  that  would  implement 
the  prohibitions  specified  in  the  Shark 
Finning  Prohibition  Act,  that  was  signed 
by  the  President  in  December  2000. 
DATES:  The  meetings  and  the  hearings 
will  be  held  during  June  2001.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates,  and  times  for  the  meetings  and 
the  hearings. 

ADDRESSES:  The  meetings  and  the 
hearings  will  be  held  at  the  Ala  Moana 
Hotel,  410  Atkinson  Drive,  Honolulu,  HI 
96813;  telephone:  808-955-4811. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION: 

Dates  and  Locations 

Advisory  Panels 

The  Commercial,  Recreational, 
Subsistence/Indigenous,  and  Ecosystem 
and  Habitat  sub-panels  will  meet  jointly 
on  Friday,  June  15,  2001,  frtim  8:30  a.m. 
to  5  p.m.  Sub-panels  will  meet 
ndividually  on  Satiu:day,  June  16,  2001, 


but  will  reconvene  jointly  before  the 
end  of  the  day  to  finalize 
recommendations.  In  addition,  the 
Panels  will  hear  reports  from  plan 
teams,  the  scientific  and  statistical 
committee,  and  other  ad  hoc  groups. 
Public  comment  periods  will  be 
provided  throughout  the  meetings.  The 
order  in  which  agenda  items  are 
addressed  may  change.  The  Advisory 
Panels  will  meet  as  late  as  necessary  to 
complete  scheduled  business. 

The  agenda  for  the  Advisory  Panel 
meetings  will  include  the  items  listed 
below: 

1.  Welcome  and  introductions 

2.  Overview  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  Council 
program,  and  decision-making  process, 
and  other  applicable  laws 

3.  Role  of  advisors 

4.  Report  on  island  area  Advisory  Group 
meetings 

5.  Fisheries  data  collection  and 
monitoring  programs,  including  the 
Western  Pacific  Fisheries  Information 
Network  (WesPacFIN)  and  the  Marine 
Recreational  Fishery  Siuvey 

6.  Research  priorities  and  needs 

7.  Coral  reef  management 

8.  Protected  species  issues,  including 
turtles,  seabirds  and  marine  mammals 

9.  Enforcement  and  safety  issues 

10.  American  Samoa  longline  fishery 
issues 

11.  Indigenous  initiatives,  including  the 
Community  Development  Program, 
Community  Demonstration  Projects, 
cultural  take  of  green  sea  tiutles,  and  the 
native  Observer  program 

12.  Education  and  outreach  efforts 

13.  Presentation  on  fish  aggregation 
devices 

14.  Sub-panel  break-out  sessions  to 
discuss  issues  and  develop 
recommendations 

15.  Joint  panel  session  to  review  and 
finalize  recommendations  to  the 
Council 

Public  Hearings 

A  public  hearing  will  be  held  at  6 
p.m.  on  June  20,  2001,  on  upcoming 
actions  with  respect  to  shark  finning. 

A  public  hearing  will  be  held  at  9:30 
a.m.  on  June  21,  2001,  on  the  CREFMP/ 
DEIS. 

Committee  Meetings 

The  following  Standing  Committees 
of  the  Council  will  meet  on  June  18, 
2001.  Enforcement/Vessel  Monitoring 
System  (VMS)  from  8  a.m.  to  10  a.m.; 
Fishery  Rights  of  Indigenous  People 
from  9  a.m.  to  10  a.m.;  International 
Fisheries/Pelagics  from  10  a.m.  to  12 
noon;  Precious  Corals  from  1:30  p.m.  to 
3  p.m.;  Crustaceans  from  1:30  p.m.  to  3 


p.m.;  Bottomfish  &x)m  3  p.m.  to  4:30 
p.m;  Ecosystem  and  Habitat  from  3  p.m. 
to  4:30  p.m.;  and  Executive/Budget  and 
Program  from  4:30  p.m.  to  6  p.m. 

In  addition,  the  Council  will  hear 
recommendations  from  its  advisory 
panels,  plan  teams,  scientific  and 
statistical  committee,  and  other  ad  hoc 
groups.  Public  comment  periods  will  be 
provided  throughout  the  agenda.  The 
order  in  which  agenda  items  are 
addressed  may  change.  The  Council  will 
meet  as  late  as  necessary  to  complete 
scheduled  business. 

The  agenda  during  the  full  Council 
meeting  will  include  the  items  listed 
below:  ^ 

1.  Introductions 

2.  Approval  of  agenda 

3.  Approval  of  108th  and  109th  Meeting 
Minutes 

4.  Island  Reports 

A.  American  Samoa 

B.  Guam 

C.  Hawaii 

D.  Commonwealth  of  the- Northern 
Mariana  Islands 

5.  Federal  Fishery  Agency  and 
Organization  Reports 

A.  Department  of  Commerce 
(l)NMFS 

(a)  Southwest  Region,  Pacific  Islands 
Area  Office 

(b)  Southwest  Fisheries  Science 
Center,  La  Jolla  and  Honolulu 
Laboratories 

(2)  NOAA  General  Coimsel, 
Southwest  Region 

B.  Department  of  the  Interior/U.S. 
Fish  and  Wildlife  Service 

C.  U.S.  State  Department 

6.  Enforcement 

A.  U.S.  Coast  Guard  activities 

B.  NMFS  activities 

C.  Commonwealth,  Territories,  and 
State  activities 

D.  Archipelago  Marine  Research  Ltd. 
-  digital  monitoring 

E.  Digital  Observer  project 

F.  Report  on  Enforcement  meeting 

G.  Status  of  Violations 

7.  VMS 

A.  NMFS  status  of  VMS  report 

B.  USCG  request  to  use  VMS  for 
targeting  boardings 

C.  Report  on  VMS  issues  from  the 
Enforcement  meeting 

8.  Hawaiian  Monk  Seals 

A.  Current  population  trends  and 
factors  affecting  monk  seal  populations 

B.  Recommendations  of  tne  Hawaiian 
Monk  Seal  Recovery  Team 

C.  Bottomfish/monk  seal  mitigation 
measures 

9.  Precious  Corals 

A.  Status  of  1999  framework 
amendment  regarding  new  harvesting 
requirements 

B.  Status  of  2000  framework 
adjustment  regarding  Hawaiian  Islands 
exploratory  area  quota  increase 
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C.  Precious  Coral  DEIS 

10.  Bottomfish  Fisheries 

A.  Summary  of  the  draft  2000 
Bottomfish  Annual  Report  modules 

B.  Status  of  the  fishery:  litigation, 
biological  opinion  (BO),  Observers 

C.  Status  of  DEIS 

D.  Permit  transfer  to  replacement 
vessel  in  the  Northwest  Hawaiian 
Islands  bottomfish  fishery 

11.  Crustacean  Fisheries 

A.  NMFS  plans  for  proposed  charter 
cruises  and  model  workshop 

12.  Pelagic  Fisheries 

A.  Fourth  quarter  2000  Hawaii  and 
American  Samoa  longline  fishery  report 

B.  American  Samoa  limited  entry 

C.  Turtle  conservation  and 
management 

(1)  Emergency  rule  for  Hawaii 
longline  fishery,  including  discussion  of 
the  BO,  the  final  environmental  impact 
statement,  and  the  March  30,  2001, 
Coiul  order  modifying  the  injunction 
issued  piusuant  to  Center  for  Marine 
Conservation  v.  NMFS. 

(2)  Council  Turtle  Conservation  Plan 

(3)  Turtle  research,  including  NMFS 
fishing  experiment,  other  research,  and 
turtle  dive  patterns 

(4)  Endangered  Species  Act 
recommendations  from  the  Chairmen's 
meeting 

D.  Seabird  conservation  and 
management 

E.  Preparatory  Conference  for  the 
establishment  of  the  Western  and 
Central  Pacific  Fisheries  Conunission 

13.  Shark  finning 

A.  Public  hearing  on  shark  finning 
action 

In  IDecember  2000,  Congress  enacted 
and  the  President  signed  the  "Shark 
Finning  Prohibition  Act"  (Public  Law 
106-557).  The  Act  amended  the 
Magnuson-Stevens  Act  to  prohibit  any 
person  subject  to  U.S.  jurisdiction  from 
(a)  engaging  in  shark-finning  (shark- 
finning  means  the  taking  of  a  shark, 
removing  the  fin  or  fins  (whether  or  not 
including  the  tail)  of  a  shark,  and 
retxuning  the  remainder  of  the  shark  to 
the  sea);  (b)  possessing  shark  fins  aboard 
a  fishing  vessel  without  the 
corresponding  carcass;  and  (c)  landing 
shark  fins  without  the  corresponding 
carcass.  The  rule  that  is  being  proposed 
by  NMFS  to  implement  the  prohibitions 
specified  in  the  Act  applies  to  U.S.  and 
foreign  fishing  vessels  and  associated 
businesses  that  engage  in  finning  or  in 
the  buying  and  selling  of  fins  or 
providing  goods  and  services  to  vessels 
engaged  in  finning. 

14.  Ecosystems  and  Habitat 

A.  Public  and  agency  comments  on 
CREFMP/DEIS  including  Rose  Atoll. 
Palmyra,  overfishing/maximum 
sustainable  yield  (MSY),  permits,  and 
other  issues 


B.  Other  issues,  including  status  of 
Northwestern  Hawaiian  Island  Coral 
Reef  Reserve  and  Advisory  Council,  and 
status  of  request  for  fisheries  disaster 
relief 

C.  Public  hearing  on  CREFMP/DEIS 
The  DEIS  was  prepared  to  examine 

the  impacts  of  implementing  the 
proposed  CREFMP.  The  DEIS  also 
addresses  potential  problems  due  to 
human  interactions  with  coral  reefs  in 
the  Western  Pacific  exclusive  economic 
zone  (EEZ).  Although  local  regulations 
control  many  of  the  impacts  of 
harvesting  nearshore  coral  reef 
resoiut:es  in  settled  areas,  exploitation 
of  the  coral  reef  ecosystem  remains 
relatively  uncontrolled  in  Federal 
waters  of  the  EEZ.  Although  these  areas 
have  been  minimally  exploited  to  date, 
industry  has  expressed  an  interest  in 
expanding  fisheries  in  these  areas.  In 
addition,  the  DEIS  was  prepared  to 
provide  for  better  understanding  of 
impacts  due  to  natinal  environmental 
changes,  other  FMP-managed  fisheries, 
and  non-fishing  related  impacts  such  as 
dredging.  To  address  these  problems, 
foin  alternatives  were  examined:  (1)  No 
action  or  status  quo;  (2)  minimal 
additional  protection  for  coral  reef 
resoinces;  (3)  substantial  additional 
protection  to  coral  reef  resoiuces 
(preferred  alternative);  and  (4) 
maximum  additional  protection  for 
coral  reef  resources.  The  environmental 
effects  of  each  of  the  alternatives, 
management  measures,  components, 
and  options  have  been  analyzed  in  the 
DEIS.  In  Jime  2000.  the  Council  adopted 
a  preferred  alternative  and  management 
options.  Management  measures 
proposed  in  the  FMP  represent  a 
combination  of  choices  made  by  the 
Council  based  on  a  comparison  of 
alternatives. 

Alternatives  were  a  product  of  ^ 
niunerous  public  meetings  and  meetings 
of  the  Council's  various  advisory  bodies. 
The  proposed  management  measines 
include:  (a)  Ddesignating  marine 
protected  areas  (MP As),  including  no- 
take  marine  reserves  and  areas  zoned  for 
specific  fishing  activities  allowed  only 
with  a  special  permit;  (b)  establishing 
fishing  permit  and  reporting 
requirements  for  fishing  for  coral  reef 
resources  in  the  EEZ;  (c)  specifying  the 
use  of  selective,  non-destructive  gears 
and  methods  for  harvesting 
management-unit  species;  and  (d) 
establishing  a  framework  process  to 
allow  for  futine  regulatory  adjustments 
to  the  coral  reef  ecosystem  management 
program.  In  addition,  the  Council 
recommends  that  a  formal  procedure  be 
established  for  assessing  and  controlling 
ecosystem  effects  of  reef-related 
fisheries  managed  under  the  Fishery 


Management  Plan  for  the  Bottomfish 
and  Seamoimt  Groundfish  Fisheries  of 
the  Western  Pacific  Region,  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region, 
and  the  Fishery  Management  Plan  for 
the  Precious  Corals  Fisheries  of  the 
Western  Pacific  Region. 

15.  Fishery  Rights  of  Indigenous  People 

A.  Status  of  Community 
Demonstration  Projects  and  Community 
Development  Program 

B.  Native  observer  program  for 
Western  Pacific  fisheries 

C.  Western  Pacific  sea  turtle 
conservation  plan 

D.  Status  ot  Marine  Conservation 
Plans 

16.  Program  Planning 

A.  Report  on  annual  Regional 
Chairmen  and  Executive  Directors 
meeting 

B.  Status  of  Congressional  legislation 
(Magnuson-Stevens  Act  and  ESA) 

C.  Report  on  program  planning 
activities 

D.  NMFS  overfishing/MSY  workshop 

E.  Digital  video  monitoring  policy 

F.  Education  initiatives 

G.  WesPacFIN/Fisheries  Data 
Coordinating  Committee 

17.  Administrative  Matters 

A.  Administrative  reports 

B.  Upcoming  meetings  and 
workshops,  including  the  111th  Council 
meeting 

C.  Advisory  group  member  changes 

Other  Business 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this 
dociiment  and  any  issue  arising  after 
publication  of  this  document  that 
requires  emergency  action  under  section 
305(c)  of  the  Magnuson-Stevens  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  the  meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  6.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  01-14623  Filed  6-6-01:  3:14  pm] 
BILUNO  CODE  3S10-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Admin  latratlon 

50  CFR  Part  660 

[Dock0t  No.  010106006-1136-02;  I.D. 
0501 01 D] 

RIN  0648-AO97 

Fisherias  off  Waat  Coaat  Stataa  and  In 
the  Weatem  Pacific;  Pacific  Coaat 
Groundfish  Fishery;  Amendment  14 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  rule  to 
implement  portions  of  Amendment  14 
to  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP).  Amendment 
14  would  create  a  permit  stacking 
program  for  limited  entry  permits  with 
sablefish  endorsements.  This  permit 
stacking  program  would  lengthen  the 
duration  of  the  limited  entry,  fixed  gear 
primary  sablefish  fishery.  It  is  intended 
to  increase  safety  in  that  fishery  and 
provide  flexibility  to  participants. 
Amendment  14  would  allow  a  single 
vessel  to  carry  up  to  three  permits  and 
fish  the  sablefish  ciunulative  limits  with 
those  permits  during  the  primary 
sablefish  fishery. 

DATES:  Comments  must  be  submitted  in 
writing  by  July  9.  2001. 

ADDRESSES:  Comments  on  Amendment 
14  or  supporting  documents  should  be 
sent  to  Donna  Darm.  Acting 
Administrator.  Northwest  Region, 
NMFS,  Sand  Point  Way  NE.,  Seattle, 
WA  98115-0070;  or  to  Rebecca  Lent. 
Administrator,  Southwest  Region, 
NMFS.  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802- 
4213.  Copies  of  Amendment  14  and  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  are  available 
from  Donald  Mclsaac.  Executive 
Director.  Pacific  Fishery  Management 
Council  (Council),  2130  SW  Fifth  Ave., 
Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS).  phone:  206- 
526-6140;  fax:  206-52&-6736  and;  e- 
mail:  yvonne.dereynier@noaa.gov, 
becky.renko@noaa.gov  or  Svein  Fougner 
(Southwest  Region,  NMFS)  phone:  562- 
980-4000;  fax:  562-980-4047  and;  e- 
mail:  svein.fougner@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

This  Federal  Register  document  is 
also  accessible  via  the  Internet  at  the 
website  of  the  Office  of  the  Federal 
Register:  http://www.acce8s.gpo.gov/8u- 
docs/aces/acesl  40.html. 

NMFS  is  proposing  this  rule  to 
implement  Amendment  14  to  the  FMP, 
a  permit  stacking  program  for  limited 
entry  permits  with  sablefish 
endorsements.  These  regulations  would 
lengthen  the  duration  of  the  major 
limited  entry,  fixed  gear  season  for 
sablefish  and  provide  participation 
requirements  for  that  season.  This 
proposed  rule  is  based  on 
recommendations  of  the  Council,  under 
the  authority  of  the  Pacific  Coast 
Groundfish  FMP  and  the  Magnuson 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Implementing  Amendment  14 
would  significantly  increase  safety  in 
the  fishery,  allow  individual  fishery 
participants  to  more  fully  use  their 
existing  vessel  capacity,  and  reduce 
overall  capacity  in  the  primary  fixed 
gear  sablefish  fishery.  "The  background 
and  rationale  for  the  Council's 
recommendations  are  summarized  here. 
Further  detail  appears  in  the  EA/RIR 
prepared  by  the  Council  for  Amendment 
14. 

Background 

For  many  years,  sablefish  harvested 
by  the  limited  entry,  fixed  gear  fleet  has 
been  separated  into  a  small,  year-round 
daily  trip  limit  fishery  and  a  two-part 
"primary"  fishery.  Annually,  about  85 
percent  of  the  limited  entry  fixed  gear 
sablefish  allocation  is  taken  in  the 
primary  fishery.  The  two  parts  of  the 
primary  fishery  have  been  the  "regular" 
season,  which  was  a  derby  fishery  until 
1997,  and  the  "mop-up"  season  to  take 
any  primary  season  sablefish  not  taken 
in  the  regular  season.  Prior  to  1997,  the 
Council  managed  harvest  in  the  regular  . 
season  by  setting  the  season  length  short 
enough  to  ensure  that  the  fishery  would 
not  exceed  its  quota.  During  the  regular 
season,  there  were  no  cumulative 
sablefish  limits  for  participating  vessels. 
The  mop-up  season  was  commonly  2 
weeks  in  duration,  with  each  participant 
allowed  to  fish  against  a  small,  vessel- 
specific  cumulative  limit.  Over  time, 
sablefish  fleet  capitalization  increased 
and  the  Council  needed  to  set  ever 
shorter  regular  seasons  to  control  catch 
levels.  By  1996,  the  regular  season  was 
just  5  days  long. 

Concern  for  the  safety  of  participants 
in  the  sablefish  derby  led  the  Council  to 
develop  Amendment  9  to  the  FMP,  a 
sablefish  endorsement  program  for 
limited  entry  permit  holders. 


Amendment  9,  implemented  in  1997, 
limited  the  number  of  vessels  allowed  to 
participate  in  the  primary  (regular  + 
mop-up)  fixed  gear  sablefish  fishery. 
Limited  entry  permit  holders  with  at 
least  16,000  lb  (7,257  kg)  of  sablefish 
landed  in  any  one  year  from  1984 
through  1994  received  sablefish 
endorsements.  This  program  was 
intended  to  restrict  primary  fishery 
participation  to  those  permit  holders 
with  historical  participation  in  and 
dependence  upon  the  sablefish  fishery. 
Today.  164  limited  entry  permit  holders 
have  sablefish  endorsements. 

The  Council  saw  the  sablefish 
endorsement  as  a  first  step  in  improving 
management  of  the  limited  entry,  fixed 
gear  primary  sablefish  fishery.  In  1998, 
NMFS  implemented  the  Council's  next 
step,  which  was  to  manage  the  season 
with  a  three-tiered  cumulative  limit 
regime  (63  JH  38101,  July  15,  1998.)  For 
the  three-tier  system,  the  Council 
divided  sablefish  endorsement  holders 
into  three  tiers  based  on  historical 
landings  associated  with  their  permits. 
Diuing  the  limited  entry  fixed  gear 
regular  season,  a  participant  has  been 
allowed  to  land  an  amount  of  sablefish 
up  to  the  ciunulative  limit  associated 
with  his/her  permit's  tier. 

To  qualify  tor  the  highest  tier.  Tier  1, 
a  permit  had  to  be  associated  with  at 
least  898,000  lb  (407.33  mt)  of  sablefish 
landings  made  from  1984  through  1994. 
To  qualify  for  the  middle  tier.  Tier  2.  a 
permit  had  to  be  associated  with 
between  380.000  lb  (172.36  mt)  and 
897,999  lb  (407.33  mt)  of  sablefish 
landings  made  irom  1984  through  1994. 
Permits  with  sablefish  endorsements 
that  were  associated  with  less  than 
380,000  lb  (172.36  mt)  of  sablefish 
landings  fi^m  1984  through  1994 
qualified  for  the  lowest  tier.  Tier  3.  The 
three-tier  system  also  set  a  between-tier 
ratio  to  describe  the  relationship 
between  the  cumulative  limits  Uiat 
would  be  available  to  each  tier  diuing 
the  regular  season.  That  ratio  is  1  (Tier 
3):  1.75  (Tier  2):3.85  (Tier  1).  For 
example,  if  Tier  3  had  a  cumulative 
limit  of  10,000  lb  (4,536  kg).  Tier  2 
would  have  a  corresponding  cumulative 
limit  of  17,500  lb  (7,938  kg),  and  Tier  1 
would  have  a  corresponding  cumulative 
limit  of  38,500  lb  (| 7,463  k^. 

The  three-tier  system  has  been  in 
place  since  the  1998  season  and  has 
somewhat  slowed  the  pace  of  the  fishery 
and  the  rate  of  capitalization  in  the 
fishery.  Vessels  owners  no  longer  have 
an  incentive  to  increase  their  fishing 
speed  because  they  are  limited  in  how 
much  sablefish  they  can  catch  by  the 
tiered  cumulative  limits.  Even  under  the 
three-tier  system,  however,  the  Council 
continued  to  constrain  regular  season 
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harvest  by  setting  a  short  duration 
season,  followed  by  the  longer  mop-up 
season.  Three-tier  system  regulations  set 
the  regular  fishery  at  no  more  than  10 
days  in  duration. 

A  fishery  where  all  participants  have 
the  opportimity  to  catch  a  ciunulative 
limit  and  are  all  able  to  catch  that  limit 
is  an  Individual  Fishing  Quota  (IFQ) 
fishery  as  defined  by  the  Magnuson- 
Stevens  Act.  The  Magnuson-Stevens  Act 
includes  a  moratorium  on  the 
implementation  of  new  IFQ  programs. 
To  avoid  having  its  three-tier 
management  program  classified  as  an 
IFQ  program,  the  Council  set  short 
season  lengths  intended  to  prevent  all 
participants  from  catching  their 
ciunulative  limits.  Ciunulative  limits 
were  also  set  high,  to  ensure  that  some 
participants  would  not  attain  those 
limits  diuing  the  short  season.  To 
provide  a  resotuce  conservation  buffer 
against  the  possibility  that  more  vessels 
than  expected  would  meet  their 
cxmiulative  limits  in  the  regular  season, 
the  CoimcU  set  season  lengths  and 
ciunulative  limits  to  take  80-87  percent 
of  the  primary  season  quota.  Any  quota 
not  taken  in  the  regular  season  as  a 
result  of  this  buffer  was  available  during 
the  mop-up  season  as  an  equal 
cumulative  limit  for  all  participating 
vessels.  This  conservative  management 
provision  successfully  kept  the  primary 
season  within  its  quota  for  the  1998- 
2000  three-tier  seasons. 

The  moratorium  on  new  IFQ 
programs  has  been  extended  to  October 
1,  2002  (Pub.  L.  106-553.)  However, 
Congress  exempted  from  the 
moratorium  a  Pacific  Council  IFQ 
program  for  the  fixed  gear  sablefish 
fishery  that:  (1)  allows  the  use  of  more 
than  one  limited  entry  groundfish 
permit  per  vessel;  and/or  (2)  sets 
cumulative  trip  limit  periods,  up  to  12 
months  in  any  calendar  year,  that  allow 
fishing  vessels  a  reasonable  opportunity 
to  harvest  the  full  amount  of  the 
associated  trip  limits.  At  its  November 
2000  meeting,  the  Council 
recommended  a  permit  stacking 
program  that  met  the  moratorium 
exemption  requirements. 

Permit  Stacking  and  Amendment  14 

Amendment  14  to  the  FMP,  which  the 
Council  adopted  at  its  November  2000 
meeting,  would  introduce  a  permit 
stacking  program  to  the  limited  entry, 
fixed  gear  primary  season.  Under  this 
permit  stacking  program,  a  vessel  owner 
would  be  allowed  to  register  more  than 
one  sablefish-endorsed  permit  for  use 
with  his/her  vessel  to  harvest  the 
cumulative  limits  associated  with  each 
of  the  stacked  permits.  This  is  referred 
to  as  stacking  permits.  Current 


groundfish  regulations  associate 
cumulative  limits  with  vessels,  so  that 
no  vessel  may  take  more  than  one 
cumulative  Ihnit  of  a  particular  species 
during  a  single  cumulative  limit  period. 
Amendment  14  would  associate  the 
sablefish  cumulative  limits  of  the  three- 
tier  system  with  permits.  A  vessel 
carrying  more  than  one  permit  could 
harvest  more  than  one  sablefish 
cumulative  limit  per  cumulative  limit 
period. 

By  exempting  the  Pacific  Coast  fixed 
gear  permit  stacking  program  from  the 
IFQ  moratorium.  Congress  removed  the 
need  to  set  short  seasons  designed  to 
prevent  participants  from  catching  their 
full  cumulative  limits.  The  initial 
season  recommendation  is  for  an  April 
through  October  season,  which  would 
allow  participants  ample  time  to  catch 
their  full  sablefish  cumulative  limits.  In 
2001,  the  season  would  run  from  August 
15  through  October  31,  a  significant 
improvement  over  the  brief  seasons  of 
past  years.  Under  Amendment  14,  the 
primary  season  would  no  longer  be 
separated  into  regular  and  mop-up  sub- 
sefisons  because  the  Council  would 
simply  divide  the  overall  quota 
available  to  the  fishery  among  the 
participants  with  the  expectation  that 
each  vessel  would  be  able  to  take  its 
cumulative  limits.  With  this  increased 
harvest  control,  the  Council  would  not 
need  to  use  the  traditional  buffer  of  a 
mop-up  season  to  prevent  over-harvest 
in  a  regular  season.  Amendment  14 
would  also  eliminate  the  need  for  the 
pre-  and  post-season  closure  periods 
that  the  Council  used  to  control  regular 
season  sablefish  harvest  rates.  The  48- 
hour  pre-season  closure  requires  that  all 
participating  vessels  keep  their  gear  out 
of  the  water,  to  prevent  vessels  from 
fishing  in  advance  of  the  start  time.  The 
36-hour  post-season  closure  allows 
vessels  to  fish  up  until  the  last  minute 
of  the  season  end  time,  and  then  unload 
their  catch  during  the  closure  period 
without  penalty. 

Beyond  the  basic  provisions  of 
allowing  vessels  to  harvest  more  than 
one  sablefish  cumulative  limit  during 
the  season  and  lengthening  the  season, 
Amendment  14  includes  numerous 
provisions  for  managing  the  permit 
stacking  program.  There  is  not  enough 
time  to  implement  all  of  these 
provisions  for  the  2001  season.  The 
provisions  not  included  in  this 
proposed  rule  will  be  implemented  for 
the  2002  season  by  another  rule. 

Gear  Endorsements 

Each  limited  entry  permit  has  a  gear 
endorsement  for  trawl,  longline,  or  pot. 
Most  permits  have  only  one  gear 
endorsement,  although  there  are  a  few 


with  more  than  one  gear  endorsement. 
A  permit's  gear  endorsement  indicates 
the  gear  that  a  vessel  registered  to  the 
permit  may  use  to  participate  in  the 
limited  entry  fishery.  Of  the  164  permits 
with  sablefish  endorsements,  131 
permits  have  longline  endorsements,  1 
has  both  a  longline  and  trawl 
endorsement,  27  have  pot 
endorsements,  1  has  both  a  pot  and 
trawl  endorsement,  and  4  have  both 
longline  and  pot  endorsements.  The 
relatively  small  number  of  pot  permits 
limits  the  permit  market  for  vessels  that 
fish  with  pot  gear.  In  developing 
Amendment  14,  the  Council  decided 
that  it  wanted  to  provide  flexibility  for 
vessel  owners  wishing  to  stack  permits, 
regardless  of  whether  they  use  longline 
or  pot  gear. 

Amendment  14  would  allow  a  vessel 
owner  to  stack  permits  with  different 
gear  endorsements  together,  allowing 
the  vessel  to  fish  for  sablefish  with  any 
of  the  fixed  gears  endorsed  on  at  least 
one  of  the  stacked  permit.  For  example, 
a  pot  vessel  could  own  a  pot  permit 
with  a  sablefish  endorsement  and  a 
longline  permit  with  a  sablefish 
endorsement,  and  then  fish  against  the 
cumulative  limits  associated  with  each 
permit  using  pot  gear.  A  vessel  could 
not  participate  in  the  primary  sablefish 
fishery  using  any  gear  other  than  the 
fixed  gear  indicated  on  at  least  one  of 
the  permits  associated  with  that  vessel. 
If  one  of  the  permits  registered  for  use 
with  a  vessel  includes  a  trawl 
endorsement  in  addition  to  the  required 
fixed  gear  endorsement,  and  if  that 
permit's  length  endorsement  is  equal  to 
or  greater  than  that  of  the  base  permit, 
the  vessel  may  continue  to  use  trawl 
gear,  but  not  in  the  fixed  gear  fishery. 
In  such  a  case,  if  the  permit  is  registered 
for  use  with  a  vessel  more  than  5  ft  (1.52 
m]  shorter  than  the  length  endorsement 
on  the  trawl  endorsed  permit,  the  trawl 
endorsed  permit  would  not  be  subject  to 
trawl  permit  size  reduction 
requirements  at  §  660.333  (h)(2).  These 
provisions  would  be  implemented  for 
the  2001  fishery  via  this  action. 

Separating  and  "Unstacking"  Permits 

Under  Amendment  14,  a  permit 
owner  who  has  stacked  multiple 
permits  on  a  single  vessel  may  separate, 
or  "unstack,"  those  permits  from  each 
other  and  transfer  those  permits 
individually  to  another  vessel.  That  is. 
once  two  or  more  permits  have  been 
stacked  together,  they  are  not  required 
to  remain  permanently  stacked.  The 
Council  supported  this  provision 
because  it  will  allow  permit  holders 
flexibility  for  moving  permits  within  the 
fleet.  If  Amendment  14  had  required 
stacked  permits  to  remain  permanently 
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stacked,  it  would  have  been  more 
effective  at  permanently  removing  effort 
frt>m  the  sablefish  fishery.  However, 
Council  members  felt  that  a  requirement 
for  permanent  stacking  would  have  been 
a  disincentive  to  stack  permits, 
particularly  because  there  is  uncertainty 
whether  permits  will  include  other 
species  endorsements  or  IFQs  in  the 
future.  Thus,  this  provision  of 
Amendment  14  is  intended  to  provide 
an  incentive  for  vessels  to  stack  permits 
to  decrease  the  number  of  vessels  in  the 
fishery,  while  allowing  permit  holders 
flexibility  for  the  future. 

As  discussed  earlier,  the  permit 
stacking  program  would  associate 
sablefish  cumulative  limits  in  the 
primary  fishery  with  permits  rather  than 
with  vessels.  This  means  that  if  a  vessel 
owner  unstacks  and  transfers  a  permit 
associated  with  his/her  vessel  during 
the  primary  season,  the  next  vessel 
using  that  permit  would  only  have 
access  to  that  portion  of  the  sablefish 
cumulative  limit  not  caught  by  the  first 
vessel.  Provisions  to  allow  unstacking 
and  to  require  association  of  cumulative 
limits  with  permits  for  purposes  of 
transferring  permits  with  sablefish 
endorsements  would  be  implemented 
for  the  2001  season  via  this  action. 

Ownership  Controls 

One  of  the  Council's  concerns  in 
developing  Amendment  14  was  that, 
without  controls,  a  permit  stacking 
program  could  allow  a  few  permit 
owners  to  control  most  of  the  sablefish 
catch  and  landings  in  the  primary 
fishery.  In  IFQ  programs  where 
percentage  of  ownership  has  not  been 
restricted,  like  the  Atlantic  surf  clam 
fishery,  a  few  large  corporations  own 
most  of  the  access  privileges  for  the 
fishery.  The  Council  wanted  to  maintain 
the  traditional  character  of  the  primary 
sablefish  fishery,  which  has  historically 
consisted  of  small  business  owners 
operating  vessels  throughout  the  length 
of  the  West  Coast. 

In  2000,  approximately  139  vessels 
participated  in  the  primary  fishery. 
During  the  2000  primary  season,  136 
people  owned  sablefish  endorsed 
permits,  which  meant  that  some  persons 
owned  more  than  one  of  the  164 
sablefish  endorsed  permits.  As  of 
November  1,  2000,  2  people  owned  5 
permits,  3  people  owned  3  permits,  and 
14  people  owned  2  permits.  The 
Council  included  several  provisions  in 
Amendment  14  intended  to  prevent  a 
small  number  of  permit  owners  from 
controlling  access  to  the  primary 
sablefish  fishery. 

First,  Amendment  14  would  allow 
permit  holders  to  stack  no  more  than 
three  permits  on  any  one  vessel.  As 


there  are  164  permits  with  sablefish 
endorsements,  the*  restriction  to  no  more 
than  three  permits  per  vessel  would 
make  the  minimum  fleet  size  55  vesseb. 
Permit  transfers  must  be  made  through 
the  NMFS  Northwest  Region  Fisheries 
Permits  Office,  so  the  agency  will  be 
able  to  track  the  number  of  permits 
registered  for  use  with  each  vessel 
participating  in  the  fishery.  This 
provision  would  be  implemented  for  the 
2001  season  through  this  proposed 
action. 

Second,  no  person  would  be  allowed 
to  have  ownership  interest  in  more  than 
three  permits  with  sablefish 
endorsements.  Both  persons  owning  a 
whole  permit  outright  and  persons 
ovtming  a  portion  of  a  corporation  or 
partnership  where  the  corporation  or 
partnership  is  the  permit-owning  entity 
would  be  subject  to  this  provision. 
When  the  Council  finalized  Amendment 
14,  there  were  some  permit  owners  who 
already  owned  more  than  three  permits. 
People  (including  partnerships  and 
corporations)  who  had  an  ownership 
interest  in  more  than  three  permits  with 
sablefish  endorsements  on  November  1 , 
2000,  would  not  be  allowed  to 
accumulate  more  permits,  but  neither 
would  they  be  required  to  sell  their 
excess  permits.  NMFS  announced  this 
restriction  in  an  Advance  Notice  of 
Proposed  Rulemaking  on  April  3,  2001 
(66  FR  17681).  This  "grandfathering"  of 
the  privilege  to  own  more  than  three 
permits  would  last  only  for  as  long  as 
a  permit  holder  owns  the  particular 
permits  that  he/she  owned  as  of 
November  1,  2000.  This  provision 
would  be  implemented  for  the  2001 
season  in  that  the  Fisheries  Permits 
Office  will  monitor  ownership  levels 
with  information  that  it  can  obtain  from 
public  records.  NMFS  will  collect 
owrnership  information  on  permit- 
owning  partnerships  and  corporations 
during  the  2002  season. 

Third,  only  individual  (human) 
persons  would  be  allowed  to  own 
limited  entry  permits  vdth  sablefish 
endorsements.  Corporations  and 
partnerships  that  owned  permits  with 
sablefish  endorsements  as  of  November 
1,  2000,  could  continue  to  own  the 
permits  as  corporations  and 
partnerships.  Exemptions  for  a 
particular  corporation  or  partnership 
that  owned  permits  on  November  1 , 
2000,  would  cease  with  a  change  in  the 
identity  of  that  corporation  or 
partnership.  Amendment  14  requires 
that  permits  be  owned  by  individuals  to 
increase  the  probability  that  harvest 
privileges  would  remain  under  the 
ownership  of  fishers  within  local  fishing 
communities.  Requiring  that  permits  be 
owned  by  an  individual  would  not 


restrict  other  aspects  of  the  business 
operation  from  being  organized  as  a 
partnership,  corporation  or  other  type  of 
legal  entity.  This  provision  would  b<B 
implemented  for  the  2001  season  in  that 
the  Fisheries  Permits  Office  would  not 
transfer  a  permit  to  a  partnership  or 
corporation  that  did  not  own  a  permit 
as  of  November  1,  2000.  This  provision 
will  be  fully  implemented  for  the  2002 
season  by  another  rule. 

Fourth,  Amendment  14  would  require 
that  permit  owners  be  on  board  the 
vessel  when  the  vessel  is  participating 
in  the  primary  sablefish  fishery. 
Persons,  partnerships  or  corporations 
who  were  owners  of  permits  with 
sablefish  endorsements  as  of  November 
t,  2000,  would  again  have  the 
grandfathered  privilege  to  be  exempt 
from  this  requirement.  During  the 
primary  fishery,  grandfathered  permit 
owners  would  not  have  to  be  on  board 
the  vessel  during  the  primar>'  fishery. 
However,  permit  owners  acquiring 
permits  after  November  1,  2000,  would 
be  required  to  be  on  board  the  vessel 
while  participating  in  the  primary 
fishery.  This  provision  is  intended  to 
ensure  that  permits  are  owned  by 
persons  within  the  fishing  community 
who  will  fish  their  permits,  rather  than 
leasing  them  out  to  others.  Like  the 
requirement  that  permit  owners  be 
individual  human  persons,  the  owner- 
on-board  requirement  is  designed  to 
retain  the  character  of  the  fishery  as  one 
populated  by  small  businessmen  who 
work  their  own  vessels,  rather  than 
allow  absentee  owners  to  control  the 
fishery.  Amendment  14  allows  NMFS  to 
grant  exemptions  from  the  owner-on- 
board requirement  for  medical  and 
personal  emergencies  beyond  the 
control  of  the  permit  owner.  NMFS  does 
not  have  time  to  implement  the  owner- 
on-board  requirement  for  the  2001 
season.  This  requirement  will  be 
implemented  for  the  2002  season  by 
another  rule. 

Cumulative  Limits  for  Groundfish 
Fisheries  Outside  of  the  Primary 
Sablefish  Fishery 

Under  Amendment  14,  only  the  tiered 
sablefish  cumulative  limits  for  the 
primary  fishery  would  be  associated 
vrith  permits  rather  than  with  vessels. 
This  means  that  a  vessel  with  more  than 
one  permit  will  still  be  allowed  only 
one  cumulative  limit  per  cumulative 
limit  period  of  any  species  except 
sablefish  taken  in  the  primary  fishery. 
Vessels  participating  in  the  daily  trip 
limit  fishery  for  sablefish  will  also  he 
subject  to  a  single  daily  trip  limit  and 
a  single  monthly  or  two-month 
cumulative  limit  per  vessel.  These 
provisions  are  intended  to  allow  the 
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permit  stacking  program  to  consolidate 
some  of  the  effort  in  the  groimdfish 
fishery.  A  vessel  owner  who  wishes  to 
carry  more  than  one  permit  on  his/her 
vessel  will  have  to  buy  or  lease  a  permit 
from  another  vessel  owner.  The  vessel 
owner  who  sells  or  leases  his  permit 
would  be  removing  his/her  vessel  from 
the  entire  groundfish  fishery  while  the 
recipient  vessel  owner  will  only  be  able 
to  harvest  multiple  cumulative  limits  in 
the  primary  sablefish  fishery.  Thus, 
permit  stacking  will  result  in  fewer 
limited  entry  vessels  participating  in 
groundfish  fisheries  for  species  other 
than  sablefish.  This  provision  would  be 
implemented  for  the  2001  season. 

Daily  Trip  Limit  Fishery  for  Sablefish 

Under  Amendment  9  to  the  FMP.  the 
limited  entry  sablefish  daily  trip  limit 
fishery  may  not  occur  during  either  the 
regular  or  mop-up  seasons  that  make  up 
the  limited  entry,  fixed  gear  primary 
sablefish  fishery.  This  provision  was 
essentially  an  enforcement  measure 
intended  to  prevent  permit  holders 
without  sablefish  endorsements  from 
trying  to  access  the  larger  sablefish 
amiidative  limits  associated  with  the 
regular  and  mop-up  fisheries.  However, 
the  effect  of  that  provision  has  mainly 
been  to  eliminate  some  of  the  confusion 
of  having  multiple  unendorsed  vessels 
on  the  water  during  the  rapid  pace 
derby.  Most  enforcement  activities 
occur  after  the  fact,  when  investigators 
check  landings  records  and  processor 
receipts  to  ensure  that  vessels  are 
landing  amounts  appropriate  to  their 
permits.  At-dock  enforcement  efforts 
would  include  checking  permits  for 
sablefish  endorsements  and  any 
suspected  forgery  would  be  investigated 
after  the  landing. 

Restricting  unendorsed  vessels  to 
participating  in  the  daily  trip  limit 
fishery  only  outside  of  the  regular  and 
mop-up  seasons  is  not  overly 
burdensome  when  those  fisheries 
together  take  up  3—4  weeks  per  year. 
Under  Amendment  14,  however,  the 
primary  season  would  be  3  months 
duration  in  2001  and  6  months  duration 
in  2002  and  beyond.  To  ensure  that  the 
limited  entry  daily  trip  limit  fishery 
could  continue  throughout  the  longer 
primary  season.  Amendment  14 
removed  the  Amendment  9  prohibition. 
This  change  is  not  expected  to 
significantly  affect  enforcement 
practices  and  will  relipve  a  burden  for 
permit  holders  wishing  to  participate  in 
the  daily  trip  limit  fishery.  This 
provision  would  be  implemented  for  the 
2001  season. 


Processing  Sablefish  At  Sea 

Amendment  14  would  prohibit 
participants  in  the  primary  sablefish 
fishery  from  processing  their  sablefish  at 
sea.  A  longer  sablefish  season  would 
give  vessels  the  opportimity  to  slow 
their  fishing  operations  and  have  more 
time  to  dress  their  catch.  Many  sablefish 
fishers  dress  their  catch  at  sea,  removing 
the  head  and  entrails  from  the  sablefish 
before  landing  it  at  processing  plants. 
Most  West  Coast  sablefish  is  sold  frozen 
in  headed-and-gutted  form  to  Japanese 
markets.  Processing  a  sablefish  involves 
either  receiving  a  whole  fish  and 
heading  and  gutting  it  or  receiving  a 
headed-and-gutted  fish,  and  then  further 
cleaning  and  bleeding  the  headed-and- 
gutted  fish.  These  headed-and-gutted, 
cleaned  fish  are  glazed  with  an  ice- 
water  wash  and  then  frozen  for  market. 
Although  processing  sablefish  that  is 
already  headed-and-gutted  is  not  as 
demanding  as  processing  species  that 
require  filleting,  processors  ensure  that 
West  Coast  marketed  sablefish  meets  the 
high  standards  of  Japanese  fish  buyers. 

In  prohibiting  primary  fishery 
participants  from  landing  processed 
sablefish,  the  Council  wished  to  ensure 
that  allowing  a  longer  sablefish  primary 
season  would  not  deprive  processing 
plants  of  a  traditional  income 
opportimity.  The  Council  also  wanted  to 
discourage  the  large  longlining  catcher- 
processors  that  operate  off  Alaska  from 
entering  into  the  West  Coast  sablefish 
fishery.  In  addition  to  changing  the 
character  of  the  fishery  and  eliminating 
an  income  opportunity  for  shore-based 
processors,  allowing  at-sea  processing 
coidd  complicate  efforts  to  monitor 
sablefish  landings.  A  vessel  that 
processes  its  catch  at  sea  could  also  sell 
that  fish  at  sea,  which  could  make 
enforcement  of  individual  vessel  quotas 
difficult.  This  prohibition  would  not 
preclude  a  primary  fishery  participant 
from  processing  his/her  sablefish  catch 
once  that  catch  has  been  landed  on 
shore,  and  then  marketing  that  catch 
without  the  aid  of  a  processing  plant. 

In  past  primary  fisneries,  very  few 
vessels  have  landed  fully  processed 
sablefish.  Because  there  are  some  permit 
owners  that  have  done  so,  however,  the 
Council  wished  to  also  provide 
grandfathering  privileges  to  exempt 
those  permit  owners  from  the 
prohibition  on  at-sea  sablefish 
processing.  Amendment  14  would  allow 
permit  owners  who  can  prove  that  they 
landed  at  least  2,000  lb  (907  kg)  of 
fit)zen  sablefish  in  one  year  of  1998, 
1999,  or  2000  to  continue  to  land 
processed  or  frozen  sablefish  in  future 
primary  fisheries.  NMFS  does  not  have 
enough  time  to  determine  a  permit 


owner's  qualification  for  the 
grandfathered  privilege  to  land  fi-ozen 
sablefish  for  the  2001  season.  Thus,  for 
2001,  primary  fishery  vessels  would  not 
be  prohibited  fitjm  processing  their 
sablefish  catch  at  sea.  This  prohibition 
and  the  associated  grandfathering 
allowance  will  be  implemented  for  the 
2002  season  by  another  rule. 

Fees 

NMFS  is  required  under  Section 
304(d)(2)  of  the  Magnuson-Stevens  Act 
to  collect  fees  from  participants  in  an 
IFQ  program  to  recover  the  actual  costs 
directly  related  to  the  management  and 
enforcement  of  the  program.  These  fees 
shall  not  exceed  3  percent  of  the  ex- 
vessel  value  of  sablefish  harvested 
under  this  IFQ  program,  to  be  collected 
as  landings  fees.  NMFS  has  not  yet 
analyzed  the  cost  of  managing  and 
enforcing  this  program  and  will  be 
better  able  to  predict  this  cost  with  data 
from  the  2001  primary  season.  This 
required  fee  system  will  be 
implemented  for  the  2002  season  by 
another  rule. 

ft 

Classification 

At  this  time,  NMFS  has  not 
determined  whether  Amendment  14, 
which  this  proposed  rule  would 
implement,  is  consistent  with  the 
national  standards  of  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 
NMFS,  in  making  that  determination, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Council  prepared  an  initial 
regulatory  fiexibility  analysis  that 
describes  the  effect  this  proposed  rule, 
if  adopted,  would  have  on  small  entities 
as  follows: 

This  proposed  rule  would  primarily 
affect  the  owners  of  the  164  limited 
entry  permits  with  sablefish 
endorsements,  with  some  minor 
positive  effects  on  the  66  permit  holders 
without  sablefish  endorsements.  These 
permit  holders  use  longline  or  pot  gear 
to  participate  in  the  limited  entry, 
primary  sablefish  fishery.  Most  sablefish  \ 
endorsed  longline  vessels  are  under  50 
ft(15.24  m)  in  length  while  most 
sablefish  endorsed  pot  vessels  are  over 
50  ft  (15.24  m)  in  length.  While  there  is 
a  statistical  relationship  between  size  of 
vessel  and  amount  of  sablefish  harvest, 
there  are  smaller  sablefish  vessels 
(under  40  ft)  (12.192  m)  that  catch  as 
much  and  more  than  larger  vessels  each 
year.  All  of  the  permit  owners  and 
vessels  in  the  Pacific  Coast,  limited 
entry,  fixed  gear  fleet  are  considered 
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small  entities  imder  Small  Business 
Administration  (SBA)  standards. 

Amendment  14  would  significantly 
improve  the  safety  of  the  primary 
fishery  for  participating  vessels.  Under 
the  current  management  system,  the 
primary  fishery  is  less  than  10  days 
long-  a  brief  and  intense  fishery.  This 
proposed  rule  would  lengthen  the 
fishery  to  3  months  duration  in  2001 
and  a  rule  to  be  implemented  in  2002 
would  extend  the  season  to  6  months 
duration  for  the  future.  Participants 
would  have  the  opportunity  to  fisfi 
against  their  tiered  cumulative  limits  at 
a  more  safe  and  rational  pace  than  in 
past  years.  Changes  to  expenses 
associated  with  participating  in  the 
fishery  could  be  both  positive  and 
negative.  Vessel  owners  would  likely 
hire  fewer  crew  members  if  they  do  not 
have  to  fish  in  the  same  rapid-pace 
manner.  Similarly,  participants  would 
have  fewer  gear  costs,  because  they 
would  not  be  trying  to  maximize  catch 
over  a  brief  period.  However,  if  these 
vessel  owners  catch  their  cumulative 
limits  over  a  longer  period  of  time,  they 
may  take  more  trips  to  do  so  and 
thereby  use  more  fuel  to  catch  the  same 
amount  of  fish.  The  major  financial 
benefit  to  fishery  participants  would  be 
that  they  would  have  more  flexibility  in 
deciding  where  and  how  to  distribute 
operating  expenses. 

Permit  owners  who  decide  to 
purchase  additional  permits  to  have 
access  to  more  sablefish  within  the 
primary  season  will  have  to  contend 
with  the  initial  cost  of  those  additional 
permits.  Some  of  the  permit  owners 
who  have  not  participated  in  the 
primary  season  in  past  years  may  decide 
to  sell  their  permits  and  will  receive 
compensation  for  leaving  the  fishery. 

In  the  past,  limited  entry  permit 
holders  without  sablefish  endorsements 
have  been  prohibited  from  participating 
in  the  daily  trip  limit  fishery  during  the 
primary  (regular  +  mop-up)  season. 
Amendment  14  would  revise  the  FMP  to 
allow  the' daily  trip  limit  fishery  to 
occur  during  the  primary  season.  This 
change  would  relieve  a  burden  for 
limited  entry  permit  holders  without 
sablefish  endorsements  and  allow  them 
to  schedule  their  sablefish  fishing  at 
their  convenience. 

On  the  whole,  Amendment  14  is 
expected  to  bring  greater  operational 
safety  and  more  business  planning 
flexibility  to  the  participants  in  both  the 
primary  sablefish  fishery  and  the  daily 
trip  limit  fishery  for  sablefish.  A  copy  of 
the  RFA  analysis  for  this  action  is 
available  from  the  Council  (see 
ADDRESSES). 


List  of  Subjects  in  50  CFR  Part  660 

'  Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  4,  2001. 

William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  proposed 
to  be  amended  as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIFIC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.302,  a  new  definition  for 
"Ownership  interest"  is  added  to  read 
as  follows: 

§660.302    Definitions. 

***** 

Ownership  interest,  with  respect  to  a 
sablefish  endorsed  permit,  means 
participation  in  ownership  of  a 
corporation,  partnership  or  other  entity 
that  owns  a  sablefish  endorsed  permit. 
Participation  in  ownership  does  not 
mean  owning  stock  in  a  publicly  owned 
corporation. 
***** 

3.  In  §  660.306,  paragraphs  (s)  and  (t) 
are  revised  to  read  as  follows: 

§  660.306    Protiibitions. 

***** 

(s)  Take,  retain,  possess  or  land 
sablefish  imder  the  cimiulative  limits 
provided  for  the  "primary"  limited 
entry,  fixed  gear  sablefish  season, 
described  in  §660. 323(a)(2),  from  a 
vessel  that  is  not  registered  to  a  limited 
entry  permit  with  a  sablefish 
endorsement. 

(t)  Take,  retain,  possess,  or  land  more 
than  a  single  cumulative  limit  of  a 
particular  species,  per  vessel,  per 
applicable  cumulative  limit  period, 
except  for  sablefish  taken  in  the 
"primary"  limited  entry,  fixed  gear 
sablefish  season  from  a  vessel 
authorized  under  §660.323  (a)(2)(i)  to 
participate  in  that  season,  as  described 
at§660.323(a)(2)(ii)(C). 
***** 

4.  In  §660.323,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  660.323    Catch  restrictions. 

(a)  *  *  * 

(2)  Fixed  gear  sablefish.  This 
paragraph  (a)(2)  applies  to  the  primary 


season  for  the  fixed  gear  limited  entry 
sablefish  fishery  north  of  36°  N.  lat., 
except  for  paragraph  (a)(2)(iii)  of  this 
section,  which  also  applies  to  the  open 
access  fishery  north  of  36°  N.  lat. 
Limited  entry  and  open  access  fixed 
gear  sablefish  fishing  south  of  36°  N.  lat. 
is  governed  by  routine  management 
measures  imposed  under  paragraph  (b) 
of  this  section. 

(i)  Sablefish  endorsement.  A  vessel 
may  not  participate  in  the  primary 
season  for  the  fixed  gear  limited  entry 
fishery,  unless  the  vessel's  OMmer  holds 
(by  ownership  or  otherwise)  at  least  one 
limited  entry  permit  for  that  vessel, 
affixed  with  both  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  Permits  with 
sablefish  endorsements  are  assigned  to 
one  of  three  tiers,  as  described  at 
§660.336. 

(ii)  Primary'  season — limited  entry, 
fixed  gear  sablefish  fishery.  (A)  Season 
dates.  North  of  36°  N.  lat.,  the  primar\' 
sablefish  season  for  limited  entry,  fixed 
gear  vessels  will  begin  on  August  1  and 
end  on  October  31.  Unless  otherwise 
announced,  the  primary  season  will 
begin  and  end  at  12  noon,  l.t. 

(B)  Gear  type.  During  the  primary 
season  and  when  fishing  against 
primary  season  cumulative  limits,  each 
vessel  authorized  to  participate  in  that 
season  under  paragraph  (a)(2)(i)  of  this 
section  may  fish  for  sablefish  with  any 
of  the  gear  types,  except  trawl  gear, 
endorsed  on  at  least  one  of  the  permits 
registered  for  use  with  that  vessel. 

(C)  Cumulative  limits.  (1)  A  vessel 
participating  in  the  primary  season  will 
be  constrained  by  the  sablefish 
cumulative  limit  associated  with  each  of 
the  permits  registered  for  use  with  that 
vessel.  The  Regional  Administrator  will 
aimually  calculate  the  size  of  the 
cumulative  trip  limit  for  each  of  the 
three  tiers  associated  with  the  sablefish 
endorsement  such  that  the  ratio  of  limits 
between  the  tiers  is  approximately 
1:1.75:3.85  for  Tier  3:  Tier  2:  and  Tier 

1,  respectively.  The  size  of  the 
cumulative  trip  limits  will  vary 
depending  on  the  amount  of  sablefish 
available  for  the  primary  fishery.  The 
size  of  the  cumulative  trip  limits  for  the 
three  tiers  in  the  primary  fishery  will  be 
annoimced  in  the  Federal  Register  each 
year  before  the  fishery  opens. 

(2)  During  the  primary  season,  each 
vessel  authorized  to  participate  in  that 
season  under  paragraph  (a)(2)(i)  of  this 
section  may  take,  retain,  possess,  and 
land  sablefish,  up  to  the  cumulative 
limits  for  each  of  the  permits  registered 
for  use  with  that  vessel.  If  multiple 
limited  entry  permits  with  sablefish 
endorsements  are  registered  for  use  with 
a  single  vessel,  that  vessel  may  land  up 
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to  the  total  of  all  cumulative  limits 
annoimced  in  the  Federal  Register  for 
the  tiers  for  those  permits,  except  as 
limited  by  paragraph  {a)(2)(ii)(c)(3)  of 
this  section.  Up  to  3  permits  may  be 
registered  for  use  with  a  single  vessel 
during  the  primary  season;  thus,  a  single 
vessel  may  not  take  and  retain,  possess 
or  land  more  than  3  primary  season 
sablefish  cimiulative  limits  in  any  one 
year.  A  vessel  registered  for  use  with 
multiple  limited  entry  permits  is  subject 
to  per  vessel  limits  for  species  other 
than  sablefish,  and  to  per  vessel  limits 
when  participating  in  the  daily  trip 
limit  fishery  for  sablefish  under 
paragraph  (a)(2)(iii)  of  this  section. 

(3jU  a  permit  is  registered  to  more 
than  one  vessel  during  the  primary 
season  in  a  single  year,  the  second 
vessel  may  only  taJte  the  portion  of  the 
cumulative  limit  for  that  permit  that  has 
not  been  harvested  by  the  first  vessel  to 
which  the  permit  is  registered.  The 
combined  primary  season  sablefish 
landings  for  all  vessels  registered  to  that 
permit  may  not  exceed  the  cumulative 
limit  for  the  tier  associated  with  that 
permit. 

(4)  A  cimiulative  trip  limit  is  the 
maximum  amount  of  sablefish  that  may 
be  taken  and  retained,  possessed,  or 
landed  per  vessel  in  a  specified  period 
of  time,  vnth  no  limit  on  the  number  of 
landings  or  trips. 

(iii)  Limited  entry  daily  trip  limit 
fishery.  (A)  Before  the  start  of  the 
primary  season,  all  sablefish  landings 
made  by  a  vessel  authorized  imder 
paragraph  (a)(2)(i)  of  this  section  to 
participate  in  the  primary  season  will  be 
subject  to  the  restrictions  and  limits  of 
the  limited  entry  daily  trip  limit  fishery 
for  sablefish,  which  is  governed  by 
routine  management  measures  imposed 
under  paragraph  (b)  of  this  section. 

(B)  Following  the  start  of  the  primary 
season,  all  landings  made  by  a  vessel 
authorized  under  paragraph  (a){2)(i)  of 
this  section  to  participate  in  the  primary 
season  will  count  against  the  primary 
season  cumulative  limit(s)  associated 
Math  the  permit(s)  registered  for  use 
with  that  vessel.  Once  a  vessel  has 
reached  its  total  cumulative  allowable 
sablefish  landings  for  the  primary 
season  under  paragraph  (a)(2)(ii)(C)  of 
this  section,  any  subsequent  sablefish 
landings  by  that  vessel  will  be  subject 
to  the  restrictions  and  limits  of  the 
limited  entry  daily  trip  limit  fishery  for 
sablefish  for  the  remainder  of  the 
calendar  year. 

(C)  Vessels  registered  for  use  with  a 
limited  entry,  fixed  gear  permit  that 
does  not  have  a  sablefish  endorsement 
may  participate  in  the  limited  entry, 
daily  trip  limit  fishery  for  as  long  as  that 
fishery  is  open  during  the  year,  subject 


to  routine  management  measures 
imposed  under  paragraph  (b)  of  this 
section. 

(D)  Open  access  vessels  may 
participate  in  the  limited  entiy,  daily 
trip  limit  fishery  for  as  long  as  that 
fishery  is  open  during  the  year,  subject 
to  the  routine  management  measures 
imposed  under  paragraph  (b)  of  this 
section. 

(iv)  Trip  limits.  Trip  and/or  frequency 
limits  may  be  imposed  in  the  limited 
entry  fishery  on  vessels  that  are  not 
participating  in  the  primary  season, 
under  paragraph  (b)  of  this  section.  Trip 
and/or  size  limits  to  protect  juvenile 
sablefish  in  the  limited  entry  or  open- 
access  fisheries  also  may  be  imposed  at 
any  time  under  paragraph  (b)  of  this 
section.  Trip  limits  may  be  imposed  in 
the  open-access  fishery  at  any  time 
under  paragraph  (b)  of  this  section. 
***** 

5.  hi  §660.333.  paragraphs  (a),  (f)(1), 
and  (h)(l)(i)  are  revised,  and  new 
paragraphs  (h)(3)  and  (j)  are  added  to 
read  as  follows: 

§660.333    Limitad  entry  fishery— general. 

(a)  General.  Participation  in  the 
limited  entry  fishery  requires  that  the 
owner  of  a  vessel  hold  (by  ownership  or 
otherwise)  a  limited  entry  permit  affixed 
with  a  gear  endorsement  registered  for 
use  with  that  vessel  for  the  gear  being 
fished.  A  sablefish  endorsement  is  also 
required  for  a  vessel  to  participate  in  the 
primary  seasons  for  the  nontrawl. 
limited  entry  sablefish  fishery,  north  of 
36°  N.  lat.  There  are  three  types  of  gear 
endorsements:  trawl,  longline,  and  pot 
(or  trap.)  More  than  one  type  of  gear 
endorsement  may  be  affixed  to  a  limited 
entry  permit.  While  participating  in  the 
limited  entry  fishery,  the  vessel 
registered  to  the  limited  entry  permit  is 
authorized  to  fish  the  gear(s)  endorsed 
on  the  permit.  While  participating  in  the 
limited  entry,  primary  fixed  gear  fishery 
for  sablefish  described  at 
§  660.323(a)(2),  a  vessel  registered  to 
more  than  one  limited  entry  permit  is 
authorized  to  fish  with  any  gear,  except 
trawl  gear,  endorsed  on  at  least  one  of 
the  permits  registered  for  use  with  that 
vessel.  During  the  limited  entry  fishery, 
permit  holders  may  also  fish  with  open 
access  gear;  except  that  vessels  fishing 
against  primary  sablefish  season 
cumulative  limits  described  at 
§660.323(a)(2)(ii)(C)  may  not  fish  for 
sablefish  with  open  access  gear. 
***** 

(f)  Transfers.  *  *  * 

(1)  The  permit  owner  may  convey  (by 
sale,  assignment,  lease,  bequest, 
intestate  succession,  barter,  trade,  gift, 
or  other  form  of  conveyance)  the  limited 


entry  permit  to  a  different  person.  The 
new  permit  owner  will  not  be 
authorized  to  use  the  permit  until  the 
change  in  permit  ownership  has  been 
registered  with  and  approved  by  the 
SFD.  The  SFD  will  not  approve  a  change 
in  permit  ownership  for  limited  entry 
permits  with  sablefish  endorsements 
that  does  not  meet  the  ov\mership 
requirements  for  those  permits 
described  at  §  660.336(e). 
***** 

(h)  Vessel  size  endorsements — (1) 
General,  (i)  If  the  permit  is  registered  for 
use  with  a  trawl  vessel  that  is  more  than 
5  ft  (1.52  m)  shorter  than  the  size  for 
which  the  permit  is  endorsed,  it  will  be 
endorsed  for  the  size  of  the  smaller 
vessel.  This  requirement  does  not  apply 
to  a  permit  with  a  sablefish 
endorsement  that  is  endorsed  for  both 
trawl  and  either  longline  or  pot  gear  and 
which  is  registered  for  use  with  a 
longline  or  pot  gear  vessel  for  purposes 
of  participating  in  the  limited  entry 
primary  fixed  gear  sablefish  fishery 
described  at  §  660.323(a)(2). 
***** 

(3)  Size  endorsement  requirements  for 
sablefish  endorsed  permits. 
Notwithstanding  paragraphs  (h)(1)  and 
(2)  of  this  section,  when  multiple 
permits  are  "stacked"  on  a  vessel  as 
described  in  paragraph  (j)  of  this 
section,  only  one  of  the  permits  must 
meet  the  size  requirements  of  those 
sections.  Any  additional  permits  that 
are  stacked  for  use  with  a  vessel 
participating  in  the  limited  entry 
primary  fixed  gear  sablefish  fishery  may 
be  registered  for  use  with  a  vessel  more 
than  5  ft  (1.52  m)  longer  or  shorter  than 
the  size  endorsed  on  the  permit. 
***** 

[iY'Stacking"  limited  Entry  Permits. 
"Stacking"  limited  entry  permits,  refers 
to  registering  more  than  one  permit  for 
use  with  a  single  vessel.  Only  limited 
entry  permits  with  sablefish 
endorsements  may  be  "stacked."  Up  to 
three  limited  entry  permits  with 
sablefish  endorsements  may  be. 
registered  for  use  with  a  single  vessel 
during  the  primary  sablefish  season 
described  at  §  660.323(a)(2)(ii). 
Privileges,  responsibilities,  and 
restrictions  associated  with  stacking 
permits  to  participate  in  the  primary 
sablefish  fishery  are  described  at 
§  660.323(a)(2)  and  at  §  660.336(e). 

6.  In  §  660.336.  paragraphs  (a)  and  (e) 
are  revised  to  read  as  follows: 

§  660.336    Limited  entry  permits— sablefish 
erKlorsement  and  tier  assignment 

(a)  General.  Participation  in  the 
limited  entry  fixed  gear  sablefish  fishery 
during  the  primary  season  described  in 
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§660.323  (a)(2)  north  of  36°  N.  lat.. 
reqiiires  that  an  owner  of  a  vessel  hold 
(by  ownership  or  lease)  a  limited  entry 
permit,  registered  for  use  with  that 
vessel,  with  a  longline  or  trap  (or  pot) 
endorsement  and  a  sablefish 
endorsement.  Up  to  three  permits  with 
sablefish  endorsements  may  be 
registered  for  use  with  a  single  vessel. 
Limited  entry  permits  with  sablefish 
endorsements  are  assigned  to  one  of 
three  different  cumulative  trip  limit 
tiers,  based  on  the  qualifying  catch 
history  of  the  permit. 
***** 

(e)  Ownership  requirements  and 
limitations.  (1)  No  partnership  or 
corporation  may  own  a  limited  entry 
permit  with  a  sablefish  endorsement 
unless  that  partnership  or  corporation 
owned  a  limited  entry  permit  with  a 
sablefish  endorsement  on  November  1, 
2000.  Otherwise,  only  individual 
hiunan  persons  may  own  limited  entry 
permits  with  sablefish  endorsements. 


(2)  No  person,  partnership,  or 
corporation  may  have  ownership 
interest  in  more  than  three  permits  with 
sablefish  endorsements,  except  for 
persons,  partnerships,  or  corporations 
that  had  ownership  interest  in  more 
than  3  permits  with  sablefish 
endorsements  as  of  November  1 .  2000. 
The  exemption  from  the  maximum 
ownership  level  of  3  permits  only 
applies  to  ownership  of  the  same 
permits  that  were  owned  on  November 
1.  2000.  Persons,  partnerships  or 
corporations  that  had  ownership 
interest  in  more  than  3  permits  with 
sablefish  endorsements  as  of  November 
1 ,  2000,  may  not  acquire  additional 
permits  beyond  those  owned  on 
November  1,  2000,  imtil  they  own  fewer 
than  3  permits;  at  that  time  they  may 
not  exceed  the  ownership  cap  of  3 
permits. 

(3)  A  partnership  or  corporation  will 
lose  the  exemptions  provided  in 
paragraphs  (e)(1)  and  (2)  of  this  section 


on  the  effective  date  of  any  change  in 
the  corporation  or  partnership  from  that 
which  existed  on  November  1.  2000.  A 
"change"  in  the  partnership  or 
corporation  means  a  change  in  the 
corporate  or  partnership  membership, 
except  a  change  caused  by  the  death  of 
a  member  providing  the  death  did  not 
result  in  any  new  members.  A  change  in 
membership  is  not  considered  to  have 
occurred  if  a  member  become ;  legally 
incapacitated  and  a  trustee  is  appointed 
to  act  on  his  behalf,  nor  if  the  ownership 
of  shares  among  existing  members 
changes,  nor  if  a  member  leaves  the 
corporation  or  partnership  and  is  not 
replaced.  Changes  in  the  ownership  of 
publicly  held  stock  will  not  be  deemed 
changes  in  ownership  of  the 
corporation. 
[FR  Doc.  01-14517  Filed  6-7-01;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  ot  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEm-  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Reinstatement  and 
Revision  of  a  Previously  Approved 
Information  Collection 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  a  Reinstatement  and  Revision  of 
a  fteviously  Approved  hifonnation 
Collection.  These  collection 
reinstatements  are  necessary  to  support 
the  procurement  of  agricultural 
commodities  for  CCC's  domestic  and 
export  food  donation  programs.  CCC 
issues  invitations  to  purchase  or  process 
commodities  for  food  donation 
programs  on  a  monthly,  multi-month, 
quarterly,  and  yearly  basis.  Special 
invitations,  however,  are  issued 
throughout  the  month. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  7,  2001,  to 
be  assured  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  Gregory  Borchert,  Chief,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office  (KCCO),  6501  Beacon 
Drive,  Kansas  City,  Missouri  64133- 
4676,  telephone  (816)  926-6509  or  fax 
(816)  926-1648:  e-mail 
gmborchert@kcc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATK)N: 

Titie:  CCC  Commodity  Offer  Forms. 

OMB  Control  Number:  0560-0177. 

Expiration  Date;  January  31,  2001. 

T>7>e  of  Request:  Reinstatement  and 
revision  of  a  previously  approved 
information  collection. 

Abstract:  The  United  States  donates 
agricultural  commodities  domestically 


and  overseas  to  meet  famine  or  other 
relief  requirements,  to  combat 
malnutrition,  and  sells  or  donates 
commodities  to  promote  economic 
development. 

CCC  issues  invitations  to  purchase  or 
sell  agricultural  commodities  and 
services  for  use  in  domestic  and  export 
programs.  Vendors  respond  by  maldng 
offers  using  various  CCC  commodity 
offer  forms.  The  Export  Offer  forms  and 
the  KC-333  are  now  prepared  and 
received  electronically  through  the 
Electronic  Bid  Entry  System  (EBES). 
Most  of  the  Domestic  Offer  forms  (KC- 
327)  are  now  prepared  and  received 
electronically  through  the  Domestic  Bid 
Entry  System  (DEBES)  via  the  Internet. 
Vendors  can  access  EBES  or  DEBES  on- 
line to  see  the  date/time  the  system 
shows  for  receipt  of  bid,  bid 
modification,  or  bid  cancellation.  At  bid 
opening  date/time,  the  bids  are  system 
evaluated.  Acceptance  wires  are  sent  to 
the  successful  offerors.  Awarded 
contracts  are  posted  on  our  website.  The 
prior  bid  system  required  hard-copy 
bids  and  manual  entry  into  our 
computer  system.  We  are  seeking 
approval  for  the  following  forms:  KC- 
156,  Export  Certification  For  Export 
Tide  n  Commodities;  KC-269/KC-269- 
A  (Reverse),  Notice  to  Deliver;  KC-324, 
Steamship  Line  Service  Offer  Form;  KC- 
327,  Domestic  Offer  Form;  KC-331, 
Bulk  Grain  Procurement  Offer  Form; 
KC-332,  Bulk  Grain  Sales  Offer  Form; 
KC-333  and  Export  Offer  forms;  KC- 
334,  Discharge/Delivery  Survey 
Siunmary;  KC-337,  Rate  Schedule;  and 
KC-366,  Shipment  Information  Log. 

Regulations  governing  paperwork 
burdens  on  the  public  require  that 
before  an  agency  collects  information 
from  the  public,  the  agency  must  receive 
approval  from  OMB.  In  accordance  with 
those  regulations,  CCC  is  seeking 
approval  for  these  forms  to  provide  for 
the  submission  of  offers. 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  information  under 
this  notice  is  estimated  to  average  15- 
30  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Business  and  other  for 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,288. 


Estimated  Number  of  Responses  per 
Respondent:  405. 

Estimated  Total  Annual  Burden  on 
Respondents:  5,890. 

Proposed  topics  for  conunent  include: 

(a)  Whether  the  continued  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciuracy  of  CCC's  estimate  of 
burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
enhancing  the  quality,  utility,  and 
clarity  of  the  information  collected;  or 
(d)  minimizing  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  Washington,  DC  20503,  and 
to  Gregory  Borchert,  Chief,  Planning  and 
Analysis  Division,  Kansas  City 
Commodity  Office,  6501  Beacon  Drive, 
Kansas  City,  Missouri  64133-4676.  All 
comments  will  become  a  matter  of 
public  record. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it   ■ 
within  30  days  of  publication. 

Signed  at  Washington,  D.C.,  on  June  1, 
2001. 

lames  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

(FR  Doc.  01-14494  Filed  6-7-01;  8:45  am] 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request:  FNS-583, 
Employment  and  Training  Program 
Report 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collection  for  the 
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FNS-583,  Employment  and  Training 
Program  Report.  The  proposed 
collection  is  an  extension  of  collection 
currently  approved  imder  OMB  No. 
0584-0339. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  7,  2001. 
ADDRESSES:  Send  comments  and 
requests  for  copies  of  this  information 
collection  to  John  Knaus,  Chief,  Program 
Design  Branch,  Program  Development 
Division,  Food  and  Nutrition  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  collection  of  information, 
including  validity  of  the  methodology 
and  assiunptions  used;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  form  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Knaus  at  (703)  305-2098,  or  send  e-mail 
to  john_knaus@fns.usda.gov  via  the 
Internet.  '  _ 

SUPPLEMENTARY  INFORMATION: 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approve^  collection. 

Title  of  Information  Collection:  FNS- 
-583,  Employment  and  Training  Program 
Report. 

OMB  Number:  0584-0339. 

Expiration  Date:  September  30,  2001. 

Abstract:Tiile  7  CFR  273.7(c)(6) 
requires  State  agencies  to  submit 
quarterly  Employment  and  Training 
(E&T)  Program  reports  containing 
monthly  figures  for  participation  in  the 
program.  The  FNS-583  report  includes 
the  number  of  participants  newly  work 
registered;  work  registrants  exempted 
from  the  E&T  Program;  participants  who 
volunteered  and  began  an  approved  E&T 
component;  E&T  mandatory  participants 
who  began  an  approved  E&T 
component;  number  of  able-bodied 
adults  without  dependents  (ABAWDs) 
exempted  itom  the  3-month  food  stamp 
participation  limit  under  each  State 
agency's  15  percent  ABA  WD  exemption 


allowance;  the  nimiber  of  filled  and 
offered  (unfilled)  workfare  slots  in 
waived  and  unwaived  geographic  areas 
of  the  State;  the  number  of  filled  and 
offered  education  and  training  slots  in 
waived  and  unwaived  geographic  areas 
of  the  State;  the  amount  of  Federal  100 
percent  E&T  funding  spent  on  workfare 
slots  that  meet  the  requirements  of 
section  6{o)(2)(C)  of  the  Food  Stamp  Act 
of  1977,  as  amended  (the  Act);  and  the 
amount  of  Federal  100  percent  E&T 
funding  spent  on  education  and  training 
slots  that  meet  the  requirements  of 
section  6(o)(2)(B)  of  the  Act.  The  first 
quarter  FNS-583  report  includes  the 
number  of  work  registered  persons  in  a 
State  as  of  October  of  the  new  fiscal 
year.  On  the  fourth  quarter  FNS-583 
report  State  agencies  list  the 
components  of  their  E&T  programs  and 
the  number  of  participants  in  each. 

Frequency:  The  FNS-583  report  must 
be  completed  and  submitted  to  FNS  on 
a  quarterly  basis  by  the  45th  day 
following  the  end  of  the  quarter. 

Affected  Public:  Individual 
households  and  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
4,870,542. 

Estimated  Number  of  Responses: 
4,870,701. 

Estimated  Time  per  Response:  .025 
hours  per  individual;  347.17  hours  per 
State  agency. 

Estimated  Total  Annual  Burden: 
195,363  hours. 

Dated:  May  31,2001. 
George  A.  Braley, 

Acting  Administrator.  Food  and  Nutrition 

Service. 

(FR  Doc.  01-14452  Filed  6-7-01;  8:45  am) 

nUJNG  CODE  3410-30-it 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Roclcy  Mountain  Region:  Colorado, 
Kansas,  Nebrasica,  South  Dakota, 
Eastern  Wyoming;  Legal  Notice  of  the 
Opportunity  To  Comment  on  Certain 
Proposed  Actions  and  of  Decisions 
Subject  to  Notice  and  Comment 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  Newspapers  for  Legal 
Notices. 

SUMMARY:  This  is  a  list  of  those 
newspapers  that  will  be  used  to  publish 
notice  of  all  decisions  which  are  subject 
to  appeal  under  36  CFR  217,  notice  of 
the  opportunity  to  comment  on  certain 
proposed  actions  pursuant  to  36  CFR 
215.5,  and  notice  of  decisions  subject  to 
appeal  under  the  general  provisions  of 


36  CFR  part  215.  As  required  at  36  CFR 
215.5  and  215.9,  such  notice  shall 
constitute  legal  evidence  that  the  agency 
has  given  timely  and  constructive  notice 
of  decisions  that  are  subject  to  public 
notice  and  comment  and  administrative 
appeal.  Newspaper  publications  of 
notices  of  decisions  is  in  addition  to 
direct  notice  to  those  who  have 
requested  notice  in  writing  and  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision. 
EFFECTIVE  DATES:  Use  of  these 
newspapers  for  purposes  of  publishing 
the  notices  required  imder  the 
provisions  of  36  CFR  part  215  shall 
begin  April  16,2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Momper,  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region,  Box  25127,  Lakewood,  Colorado 
80225,  Area  Code  303-275-5161. 
SUPPLEMENTARY  INFORMATION: 
Responsible  Officials  in  the  Rocky 
Mountain  Region  shall  give  notice  of  the 
opportunity  to  comment  on  certain 
proposed  actions  and  of  decisions 
subject  to  appeal  pursuant  to  36  CFR 
part  215  in  the  following  newspapers 
which  are  listed  by  Forest  Service  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  imit,  the  first  newspaper 
listed  is  the  primary  newspaper  which 
shall  be  used  to  constitute  legal 
evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  The  day  after  the 
publication  of  the  public  notice  in  the 
primary  newspaper  shedl  be  the  first  day 
of  the  appeal  filing  period. 

Decisions  by  the  Regional  Forester: 
The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado,  for 
decisions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado. 
Nebraska,  Kansas,  South  Dakota,  and 
eastern  Wyoming  and  for  any  decision 
of  Region-wide  impact.  In  addition, 
notice  of  decisions  made  by  the 
Regional  Forester  will  also  be  published 
the  day  after  in  the  Rocky  Mountain 
News,  published  daily  in  Denver, 
Denver  County,  Colorado.  For  those 
Regional  Forester  decisions  affecting  a 
particular  unit,  the  day  after  notice  will 
also  be  published  in  the  newspaper 
specific  to  that  unit. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Service  Decisions: 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado. 
District  Ranger  Decisions: 
Canyon  Lakes  District:  Coloradoan, 
published  daily  in  Fort  Collins, 
Larimer  County,  Colorado. 
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Pawnee  District:  Greeley  Tribune, 

published  daily  in  Greeley,  Weld 

County,  Colorado. 
Boulder  District:  Daily  Camera, 

published  daily  in  Boulder,  Boulder 

County,  Colorado. 
Clear  Creek  District;  Clear  Creek 

Courant,  published  weekly  in  Idaho 

Springs,  Clear  Creek  County, 

Colorado. 
Sulphur  District:  Sky  High  News, 

published  weekly  in  Granby,  Grand 

Coimty,  Colorado. 

Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Colorado 

Forest  Supervisor  Decisions: 

Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  Coimty,  Colorado. 
District  Range  Decisions: 

CoUbran  and  Grand  function  Districts: 
Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County,  Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta,  Delta  County,  Colorado. 

CeboUa  and  Taylor  River  Districts: 
Gunnison  Country  Times, 
published  weekly  in  Gunnison, 
Gunnison  County,  Colorado. 

Norwood  District:  Telluride  Daily 
Planet,  published  daily  in 
Telluride,  San  Miguel  County, 
Colorado. 

Ouray  District:  Montrose  Daily  Press, 
published  daily  in  Montrose, 
Montrose  County,  Colorado. 

Pike  and  San  Isabel  National  Forests 

Forest  Supervisor  Decisions: 

Pueblo  Chieftain,  published  daily  in 
Pueblo,  Pueblo  County,  Colorado. 
District  Ranger  Decisions: 

San  Carlos  District:  Pueblo  Chieftain, 
published  daily  in  Pueblo,  Pueblo 
Coimty,  Colorado. 

Comanche  District:  Plainsman 
Herald,  published  weekly  in 
Springfield.  Baca  County,  Colorado. 
In  addition,  notice  of  decisions 
made  by  the  District  Ranger  will 
also  be  published  in  the  La  Junta 
Tribune  Democrat,  published  daily 
in  La  Junta,  Otero  County, 
Colorado,  and  in  the  Ag  Journal, 
published  weekly  in  La  Junta,  Otero 
County,  Colorado. 

Cimarron  District:  Tri-State  News, 
published  weekly  in  Elkhart, 
Morton  County,  Kansas. 

South  Platte  District:  News  Press, 
published  weekly  in  Castle  Rock, 
Douglas  County,  Colorado. 

Leadville  District:  Herald  Democrat, 
published  weekly  in  Leadville,  Lake 
County,  Colorado. 

Salida  District:  The  Mountain  Mail, 


published  daily  in  Salida,  Chaffee 

County,  Colorado. 
South  Park  District:  Fairplay  Flume. 

published  weekly  in  Fairplay,  Park 

County,  Colorado. 
Pikes  Peak  District:  Gazette, 

published  daily  in  Colorado 

Springs.  El  Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Colorado 

Forest  Supervisor  Decisions: 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,        _ 
Colorado. 
District  Ranger  Decisions: 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  Coimty, 
Colorado. 

Routt  National  Forest,  Colorado 

Forest  Supervisor  Decisions: 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming.  In  addition,  for  decisions 
affecting  an  individual  district(s), 
the  local  district(s)  newspaper  will 
also  be  used. 
District  Ranger  Decisions: 

Hans  Peak-Bears  Ears  District: 
Steamboat  Pilot,  published  weekly 
in  Steamboat  Springs,  Routt 
County.  Colorado  is  the  newspaper 
of  record  for  decision  made  by  the 
Hans  Peak  Bears  Ears  District 
Ranger.  Additional  notice  to  inform 
local  communities  about  decisions 
made  by  the  District  Ranger  will 
also  be  placed  in  the  Hayden  Valey 
Press,  published  weekly  in  Hayden, 
Routt  County,  Colorado  and  in  the 
Northwest  Colorado  Daily  Press, 
published  daily  in  Craig,  Moffat 
Coimty,  Colorado. 

Yampa  and  District:  Steamboat  Pilot, 
published  weekly  in  Steamboat 
Springs,  Routt  Coimty,  Colorado. 

Middle  Park  District;  North  Park 
District:  Jackson  County  Star, 
published  weekly  in  Walden, 
Jackson  County,  Colorado. 

San  Juan  National  Forest,  Colorado 

Forest  Supervisor  Decisions: 
Durango  Herald,  published  daily  in 
Durango,  La  Plata  County, 
Colorado. 
District  Ranger  Decisions: 
Durango  Herald,  published  daily  in 
Durango,  La  Plata  Coimty, 
Colorado. 

White  River  National  Forest,  Colorado 

Forest  Supervisor  Decisions: 
The  Glenwood  Post,  published 
Monday  through  Sunday  in 
Glenwood  Springs,  Garfield  County, 
Colorado. 
District  Ranger  Decisions: 
Aspen  District:  Aspen  Times, 


published  weekly  in  Aspen,  Pitkin 

Coimty,  Colorado. 
Blanco  District:  Meeker  Herald, 

published  weekly  in  Meeker,  Rio 

Blanco  County,  Colorado. 
Dillion  District:  Summit  Daily  News, 

published  daily  in  Frisco,  Summit 

County,  Colorado. 
Eagle  District:  Eagle  Valley  Enterprise, 

published  weekly  in  Eagle,  Eagle 

County,  Colorado. 
Holy  Cross  District:  Vail  Trail, 

published  weekly  in  Vail,  Eagle 

County,  Colorado. 
Rifle  District:  Citizen  Telegram, 

published  weekly  in  Rifle,  Garfield 

County,  Colorado. 
Sopris  District:  Valley  Journal, 

published  weekly  in  Carbondale, 

Garfield  County,  Colorado. 

Nebraska  National  Forest,  Nebraska 

Forest  Supervisor  Decisions: 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington 
County,  South  Dakota  for  decisions 
affecting  National  Forest  System 
lands  in  the  State  of  South  Dakota. 

The  Omaha  World  Herald,  published 
daily  in  Omaha,  Douglas  County, 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 
District  Ranger  Decisions: 

Bessey  District/Charles  E.  Bessey  Tree 
Nursery:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte,  Lincoln  Coimty,  Nebraska. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in 

-  Chadron,  Dawes  County,  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 
The  Valentine  Midland  News, 
published  weekly  in  Valentine, 
Cherry  Coimty,  Nebraska. 

Fall  River  and  Wall  Districts,  Buffalo 
Gap  National  Grassland:  The  Rapid 
City  Journal,  published  daily  in 
Rapid  City,  Pennington  County, 
South  Dakota. 

Fort  Pierre  National  Grassland:  The 
Capital  Journal,  published  Monday 
thru  Friday  in  Pierre,  Hughes 
Coimty,  South  Dakota. 

Black  Hills  National  Forest,  South 
Dakota  and  Eastern  Wyoming 

Forest  Supervisor  Decision: 
The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington 
County,  South  Dakota. 
District  Ranger  Decisions: 

The  Rapid  City  Journal,  published 
daily  in  Rapid  City,  Pennington 
County.  South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Forest  Supervisor  Decisions: 
Sheridan  Press,  published  daily  in 
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Sheridan,  Sheridan  County, 
Wyoming.  In  addition,  for  decisions 
affecting  an  individual  district(s), 
~   the  local  district(s)  newspaper  will 
be  used  (see  listing  below). 
District  Ranger  Decisions: 

Tongue  District:  Sheridan  Press, 
published  daily  in  Sheridan, 
Sheridan  Coimty,  Wyoming. 

Buffalo  District:  Buffalo  Bulletin, 
published  weekly  in  Buffalo, 
Johnson  County,  Wyoming. 

Medicine  Wheel  District:  Lovell 
Chronicle,  published  weekly  in 
Lovell,  Big  Horn  Coimty,  Wyoming. 

Tensleep  District:  Northern  Wyoming 
Daily  News,  published  daily  in 
Worland,  Washakie  County, 
Wyoming. 

Paintrock  District:  GreybuU  Standard, 
published  weekly  in  GreybuU,  Big 
Horn  County,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Supervisor  Decisions: 
Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming. 
District  Ranger  Decisions: 
Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in 
Laramie,  Albany  County,  Wyoming. 

Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  Wyoming. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published 
daily  in  Rawlins,  Carbon  County, 
Wyoming. 

Shoshone  National  Forest,  Wyoming 

Forest  Supervisor  Decision: 
Cody  Enterprise,  published  twice 

weekly  in  Cody,  Park  County, 

Wyoming. 
District  Ranger  Decisions: 
Clarks  Fork  District:  Powell  Tribune, 

published  twice  weekly  in  Powell, 

Park  County,  Wyoming. 
Wapiti  and  GreybuU  Districts:  Cody 

Enterprise,  published  twice  weekly 

in  Cody,  Park  County,  Wyoming. 
Wind  River  District:  The  Dubois 

Frontier,  published  weekly  in 

Dubois,  Teton  County,  Wyoming. 
Lander  District:  Wyoming  State 

Journal,  published  twice  weekly  in 

Lander,  Fremont  Coimty,  Wyoming. 

Dated:  May  11,2001. 
David  A.  Heerwagen, 
Deputy  Regional  Forester.  Operations. 
|FR  Doc.  01-14503  Filed  6-7-01;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Giant  Sequoia  National  Monument 
Management  Plan  EIS 

AGENCY:  USDA,  Forest  Service. 
ACTION:  Notice  of  intent  to  prepare  an 
enviroimiental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  is  preparing 
an  enviromnental  impact  statement 
(EIS)  to  establish  management  direction 
for  the  land  and  resources  within  the 
Giant  Sequoia  National  Monument 
(GSNM)  created  by  Presidential 
Proclamation  on  April  15,  2000.  The 
agency  is  to  develop  a  management  plan 
within  three  years  of  the  signing  of  the 
Proclamation.  The  Forest  Service,  as  the 
responsible  agency,  proposes  to  amend 
the  Sequoia  National  Forest  Land  and 
Resource  Management  Plan  (FLMP)  to 
provide  for  the  protection  of  the  objects 
of  interest  identified  in  the 
Proclamation. 

DATES:  The  public  is  asked  to  submit 
any  issues  (points  of  concern,  debate, 
dispute,  or  disagreement)  regarding 
potential  effects  of  the  proposed  action 
by  July  24,  2001.  The  draft  EIS  is 
expected  to  be  available  for  public 
comment  in  February  2002  and  the  final 
EIS  is  expected  to  be  published  in 
September  2002. 

ADDRESSES:  Send  written  comments  to: 
Jim  Whitfield,  EIS  Team  Leader.  USDA 
Forest  Service.  Sequoia  National  Forest, 
900  W.  Grand  Avenue,  Porterville,  CA 
93257. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Whitfield,  EIS  Team  Leader,  Sequoia 
National  Forest,  at  the  address  listed 
above.  The  phone  number  is  (559)  784- 
1500.  Information  regarding  the 
monument  and  the  planning  process 
can  also  be  found  on  the  Giant  Sequoia 
National  Monument  website  located  at 
www.r5.fs.fed.  us /giant  sequoia.  Public 
meetings  will  be  held  during  the 
scoping  period  to  allow  the  public  to 
gather  information  prior  to  submitting 
comments.  Information  on  the  times, 
dates,  locations,  and  agendas  for  these 
meetings  will  be  provided  in  local 
newspapers,  on  the  website,  and  by 
direct  mailings. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

On  April  15,  2000,  a  Presidential 
Proclamation  creating  the  Giant  Sequoia 
National  Monument  was  signed.  The 
Proclamation  designated  327,769  acres 
within  the  boundary  of  the  Sequoia 
National  Forest  as  a  National  Monument 


to  provide  protection  for  a  variety  of 
objects  of  Ustoric  and  scientific  interest, 
including  giant  sequoia  trees  and  their 
surrounding  ecosystem.  The  President 
directed  the  Secretary  of  Agriculture  to 
prepare  a  management  plan  within  three 
years,  and  that  the  plan  is  to  include  a 
transportation  plan.  The  plan  will 
provide  for  and  encourage  continued 
public  access  and  use  consistent  with 
the  purposes  of  the  Giant  Sequoia 
National  Monument.  A  range  of 
alternatives  will  be  analyzed,  including 
the  no-action  alternative,  which  is  the 
management  direction  provided  by  the 
current  Forest  Land  and  Resource 
Management  Plan,  as  amended. 

Purpose  and  Need  for  Action 

The  Presidential  Proclamation 
identifies  the  need  to  take  action 
regarding  two  critical  problems  facing 
giant  sequoias  and  their  ecosystems:  (1) 
The  heavy  buildup  of  surface  fuels  and 
woody  debris,  leading  to  an  increased 
hazard  form  wildfires,  and  (2)  a  lack  of 
regeneration  of  young  giant  sequoias  to 
ensure  long-term  sustainability  of  the 
species.  The  proclamation  also  clearly 
identifies  opportunities  for  scientific 
research,  interpretation,  recreation,  and 
the  need  for  a  transportation  plan.  We 
are  committed  to  preparing  a 
management  plan  that  is  responsive  to 
these  needs  and  opportunities  and  that 
provides  proper  care  for  the  objects  of 
interest  as  identified  in  the 
proclamation.  These  objects  include: 

1.  The  naturally  occurring  groves  of 
giant  sequoia. 

2.  The  ecosystems  within  the  GSNM 
that  surround  the  groves  and  provide 
enriching  recreational  and  social 
experiences,  outstanding  landscapes, 
and  an  array  of  rare  and  endemic 
species,  such  as  the  fisher,  the  great  gray 
oyl.  the  American  marten,  the  northern 
goshawk,  the  peregrine  falcon,  the 
spotted  owl.  and  the  California  condor. 

3.  The  historical  landscape  in  and 
around  the  Hume  Lake  Basin  associated 
with  the  Euro- American  use  of  the  giant 
sequoia  since  the  late  1800's.  and 

4.  The  limestone  caverns  and 
prehistoric  archaeological  sites  that 
provide  a  paleontological  record  of  the 
ecological  changes  that  giant  sequoias 
have  undergone,  as  well  as  a  prehistoric 
record  of  the  relationship  of  the  area  to 
the  native  tribes. 

Management  Direction 

Current  management  direction  for  the 
Sequoia  National  Forest  and  the  GSNM 
includes  the  Presidential  Proclamation 
and  the  Forest  Land  and  Resource 
Management  Plan  as  amended  by  the 
Sierra  Nevada  Forest  Plan  Amendment. 
The  Sierra  Nevada  Forest  Plan 
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Amendment  provides  management 
direction  for  many  important  concerns 
such  as  aquatic,  riparian,  and  meadow 
management;  fire  and  fuel  management: 
and  old  forest  ecosystem  management.  It 
provides  strategies,  as  well  as  standards 
and  guidelines,  to  address  the  risk  of 
catastrophic  fire,  although  it  is  not 
focused  on  the  objects  of  interest  within 
the  monument.  The  Sierra  Nevada 
Forest  Plan  Amendment  also  provides 
some  management  direction  to  begin  to 
address  the  restoration  of  giant  sequoia 
ecosystems.  More  information  on  the 
Sierra  Nevada  Forest  Plan  Amendment 
is  available  at  www.r5.fs.fed.us  sncf  or 
by  calling  (916)  492-7554. 

Current  management  direction  does 
address  some  key  concerns  raised  by  the 
public  during  and  immediately  after  the 
establishment  of  the  moniunent.  New 
direction  is  not  proposed  for  activities 
such  as:  Accessing  private  lands  and 
special  use  facilities,  issuing  special  use 
permits  (permits  for  three  organizational 
camps  have  recently  been  renewed), 
himting  and  fishing,  and  limiting  off- 
highway  vehicle  use. 

Proposed  Action 

This  plan  amendment  will  provide 
new  management  direction  for  the 
proper  care,  management  and 
enjoyment  of  the  objects  of  interest  in 
the  monument,  as  well  as  highlight  and 
emphasize  the  application  of  current 
direction  specific  to  the  objects  of 
interest.  The  Proposed  Action 
establishes  or  modifies  desired 
conditions  and  management  goals  for 
key  resources  (giant  sequoias, 
recreation,  historic  and  prehistoric 
resources,  transportation,  caves,  and 
scientific  study). 

To  realize  the  desired  conditions  and 
meet  management  goals,  new 
management  areas  and  their  associated 
management  emphases  are  being 
proposed.  Examples  are  given  of 
potential  projects  to  maintain  or  achieve 
the  desired  condition  in  a  manner 
consistent  with  the  management 
emphases  for  a  given  management  area. 
An  initial  set  of  standards  and 
guidelines  applying  to  all  management 
areas  is  also  included.  These  are  in 
addition  to  current  direction  and  do  not 
replace  existing  direction. 

Management  areas  consist  of  areas 
within  the  monument  with  similar 
management  emphases.  Management 
emphasis  is  specific  direction 
applicable  to  each  management  area. 
Standards  and  guidelines  are  the 
primary  instructions  for  land  managers, 
including  required  (standards)  and 
reconunended  (guidelines)  actions 
necessary  for  resource  management 
activities. 


Desired  Condition  for  Giant  Sequoias 
and  the  Surrounding  Mixed-Conifer 
Ecosystems 

The  ecosystems  that  support  giant 
sequoias  will  function  much  as  they  did 
prior  to  recent,  but  enduring  human- 
induced  environmental  influences,  such 
as  fire  suppression  and  timber 
harvesting.  Indicators  of  key  ecological 
elements  will  be  within  their  historic 
ranges  of  variability  when  compared 
against  an  appropriate  time  frame.  The 
genetic  integrity  of  the  giant  sequoia 
population  will  be  maintained. 

The  giant  sequoia  groves  and  mixed- 
conifer  forest  will  be  returned  to  an 
historic  fire  regime  and  fuel  loading. 
Fire  will  be  reintroduced  to  the 
ecosystem  and  fuel  loads  that  contribute 
to  stand-replacing  fires  will  be  reduced. 

The  overall  stand  conditions  of  the 
giant  sequoia  groves  and  their 
surrounding  ecosystems  will  exhibit 
characteristics  that  are  within  natural 
ranges  of  variability,  including,  but  not 
limited  to,  species  composition,  forest 
structure,  and  age  class  distribution. 

Management  Goals  for  Giant  Sequoias 
and  the  Surrounding  Mixed-Conifer 
Ecosystems 

Protect  giant  sequoia  groves  and  the 
surrounding  ecosystems  by  ensuring 
that  they  are  resilient  to  natural  events 
(e.g.  wildfire,  epidemic  outbreaks  of 
insects  and  diseases)  and  other  events 
that  are  contrary  to.  or  disruptive  of, 
ecological  processes  necessary  to 
sustain  a  healthy  and  sustainable 
ecosystem.  Preserve  the  genetic  integrity 
of  each  separate  giant  sequoia  grove. 
Protect  the  hydrologic  functions  and 
soil  resources  upon  which  the  groves 
and  surrounding  ecosystems  depend. 

Restore  groves  and  their  surrounding 
ecosystems  to  reflect  historic 
conditions,  which  includes  a  fire  regime 
of  frequent  and  generally  low-intensity 
fires;  a  moseuc  of  different  vegetative  age 
and  size  classes:  and  a  large  amount  of 
shade-intolerant  species  such  as  pines, 
giant  sequoias,  and  hardwoods. 

Coordinate  planning  and 
implementation  of  protection  and 
restoration  projects  with  adjoining 
agencies  and  private  landowners,  which 
include  the  Sequoia  and  Kings  Canyon 
National  Parks,  Mountain  Home  State 
Forest,  the  Universities  of  California 
(Whi taker's  Forest),  and  the  Tule  River 
Indian  Tribe. 

Desired  Condition  for  Dispersed  and 
Developed  Recreation 

Visitors  to  tiie  GSNM  will  find  a  rich 
and  varied  range  of  recreational  and 
social  opportunities  enhanced  by  giant 
sequoias  and  their  ecosystems,  historic 


and  prehistoric  artifacts,  and  unique 
geological  features.  The  GSNM  will  offer 
a  range  of  experiences,  from  primitive 
settings  to  developed  settings. 

To  facilitate  observation  and 
interpretation  of  the  objects  of  interest, 
landscapes  will  provide  a  high  level  of 
scenic  integrity,  helping  visitors 
appreciate  how  healthy  ecosystems 
function  and  how  humans  fit  into  them. 
Scenic  opportunities  will  range  from 
pristine  landscapes  to  locations  where 
management  activities  are  apparent. 

Any  new  recreational  or 
administrative  facilities  to  be 
constructed  will  emulate  the  character 
of  the  surroimdings,  remaining  in 
context  with  scientific,  historical, 
ecological,  cultural,  and  economic 
values.  High  quality  interpretive  and 
educational  facilities  and  services  will 
be  available  to  promote  visitor 
understanding  and  enjoyment  of  the 
giant  sequoia  ecosystem  and  the  values 
within  the  monument. 

Management  Goals  for  Developed  and 
Dispersed  Recreation 

Provide  visitors  with  a  wide  range  of 
opportimities  for  recreation, 
interpretation,  and  education  related  to 
the  objects  of  interest  and  the  values  of 
the  moniunent. 

Improve  visitor  facilities,  information, 
and  services  to  meet  projected  demand 
for  recreation  and  visitation  in 
cooperation  with  permittees; 
cooperators;  coimty,  state,  and  federal 
agencies;  tribal  governments; 
recreational  user  groups;  and  the 
business  commujiity. 

Desired  Condition  for  Historic  and 
Prehistoric  Resources 

The  historic  and  prehistoric  resources 
of  the  GSNM  will  be  protected,  studied, 
interpreted,  and  managed  to  maintain 
their  cultiual  and  scientific  integrity 
and  to  provide  educational,  cultural, 
and  recreational  epportxmities  to 
visitors. 

A  wide  range  of  opportunities  will 
allow  visitors  to  make  a  personal 
coimection  with  the  land  and  to  reflect 
on  the  past  and  its  relevance  to  their 
daily  lives. 

The  cultiu-al  and  spiritual  values  of 
the  monument  will  be  protected, 
managed,  and  utilized  for  the  benefit  of 
local  tribes,  communities  and  visitors. 

Management  Goals  for  Historic  and  ° 
Prehistoric  Resources 

Protect  historic  and  prehistoric  values 
from  impacts  that  could  destroy  them  or 
accelerate  their  natural  rate  of 
deterioration. 

Ensure  that  sites  are  interpreted  for 
the  education  and  enjoyment  of  visitors. 
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Local  tribes  will  be  consulted  in  the 
planning  of  projects  in  the  monument. 
Ensure  access  to  culturally  important 
sites  and  resources  for  use  by  Native 
Americans. 

Desired  Condition  for  the 
Transportation  System 

The  transportation  system  (roads  and 
trails)  within  the  moniunent  will 
provide  public  access  to  recreation 
opportunities,  private  property,  lands 
under  special  use  permit,  and  other 
activities  compatible  with  enjoying, 
managing  and  protecting  the  objects  of 
interest. 

Access  will  be  adequate  for 
management  activities  such  as  fire 
suppression,  ecological  restoration, 
research,  fuels  management,  and 
maintenance  of  recreation  facilities. 

The  transportation  system  will 
include  a  wide  range  of  experiences, 
from  primitive  trails  to  highly 
developed  roads.  It  will  consist  of 
ecologically  stable  roads  and  trails  and 
will  contribute  to  the  proper  care  and 
management  of  the  objects  of  interest. 

Development,  operation, 
maintenance,  or  decommissioning  of 
roads  and  trails  will  be  based  on  the 
need  to  provide  proper  care  for  the 
objects  of  interest,  public  access,  or 
management  access. 

Management  Goals  for  the 
Transportation  System 

Provide  well-maintained  roads  and 
trails  for  public  access  to  all  national 
forest  system  lands  within  the 
monument.  Coordinate  transportation 
planning  with  Sequoia  and  Kings 
Canyon  National  Parks,  and  state  and 
county  agencies,  to  reduce  traffic 
congestion  and  safety  hazards, 
especially  along  major  travel  ways  such 
as  the  General's  Highway,  Highway  180, 
and  Highway  190. 

Allow  adequate  access  to  private 
lands  and  facilities  within  the 
monument. 

Provide  a  wide  range  of  trail 
opportunities,  including  accessible 
trails  for  persons  with  disabilities,  for 
hiking,  horseback  riding,  bicycling,  and 
cross-country  skiing. 

Provide  a  system  of  well-maintained 
roads  to  allow  efficient  and  effective  fire 
suppression,  fuels  treatment,  restoration 
work,  and  other  management  use. 

Repair  or  decommission  roads  that  are 
unstable  or  are  causing  unacceptable 
impacts  to  the  objects  of  interest. 

Provide  enjoyable  and  safe 
opportunities  for  riding  off-highway 
vehicles,  including  snowmobiles,  on 
designated  roads  within  the  monument. 


Desired  Condition  for  Caves 

The  natural  condition  of  caves  within 
the  monument  will  be  preserved,  to  the 
extent  possible,  to  maintain  natural 
functions  and  protect  the  imique 
resources  that  depend  on  cave 
environments  for  existence. 

The  caves  will  provide  scientific 
knowledge,  especially  regarding  the 
paleontological  and  archaeological 
artifacts  that  may  shed  light  on 
thousands  of  years  of  change  within  the 
giant  sequoia  groves,  their  ecosystem, 
and  the  prehistoric  people  who  helped 
shape  the  ecosystem. 

Some  caves  will  provide  educational 
and  recreational  opportunities  for 
visitors. 

Management  Goals  for  Caves 

Protect  caves  and  their  associated 
resources  from  additional  impacts  that 
could  damage  or  destroy  them, 
including  surface  activities,  activities 
within  caves,  and  activities  altering 
their  sustaining  groundwater 
conditions. 

Inventory  and  classify  caves 
according  to  their  most  notable  values. 

Provide  for  public  use  where 
appropriate  including  interpretation, 
education,  and  recreation. 

Work  with  scientific  groups,  — 
volunteer  organizations,  and 
recreational  clubs  to  help  protect, 
preserve,  and  stud  caves  and  their 
associated  resources. 

Desired  Condition  for  Scientific  Study 

Encourage  scientific  research  in  the 
monument  that  will  explore  a  wide 
range  of  hypotheses  designed  to 
improve  the  care  and  management  of 
the  objects  of  interest.  Cooperating 
partners  may  include  Forest  Service 
research  stations,  universities,  and  other 
interested  scientific  organizations  or 
agencies,  as  well  as  tribes  and  interested 
members  of  the  public. 

Management  Goals  for  Scientific  Study 

Guide  opportunities  for  scientific 
research  and  study  of  the  giant  sequoia 
groves,  the  mixed  conifer  ecosystems 
that  surround  them,  the  historical 
landscape  of  the  Hume  Lake  Basin,  the 
limestone  caverns,  and  prehistoric 
archaeological  sites. 

Management  Areas,  Emphases, 
Potential  Prelects,  Standards  and 
Guidelines 

Designated  Management  Areas,  the 
associated  emphases  for  each 
management  areas  and  examples  of 
potential  projects  within  the 
management  areas  are  described  below. 

Management  Area  #1 ,  Zones  of 
Ecological  Influence,  consists  the  giant 


sequoia  groves  and  their  mixed-conifer 
ecosystem.  These  boundaries  are 
described  in  the  Forest  Service  draft 
report  entitied  "Defining  Ecological 
Zones  of  Influence  for  Giant  Sequoia 
Sroves  of  the  Sequoia  National  Forest." 
The  zones  of  influence  are  the  areas 
within  which  management  activities 
could  both  directly  and  indirectly  afiect 
grove  ecology.  Management  Emphases: 
protect  and  restore  the  structure  and 
functions  of  the  giant  sequoias  and  their 
associated  ecosystems  (both  terrestrial 
and  hydrologic);  reduce  fuel  loads 
within  the  groves  and  their  zones  of 
influence  and  restore  a  more  natural  fire 
interval  in  the  groves  and  surrounding 
areas;  emphasize  the  recruitment, 
retention  and  long-term  protection  of 
young  giant  sequoia  and  pines:  move 
the  natural  hydrologic  and  terrestrial 
functions  and  structure  toward  the 
desired  conditions;  encourage  scientific 
research;  encourage  interpretation  of 
and  education  about  the  objects  of 
interest  and  provide  access  to  and 
opportunities  for  dispersed  and 
developed  recreation.  Examples  of 
potential  projects  include: 

1.  The  Converse  Grove  is  a  largely 
second-growth  stand  of  mixed-conifer 
and  giant  sequoias  that  resulted  from 
intensive  logging  prior  to  1900.  It  is 
unique  in  its  size  and  age  classes  of 
giant  sequoias  and  associated  mixed- 
conifer  species.  It  offers  a  unique 
opportunity  to  study  a  range  of 
protection  and  restoration  measures,  as 
well  as  interpret  its  logging  history. 

2.  The  Reawood  Mountain  Grove  is  a 
very  large  grove  that  is  unique  in  that 
portions  of  it  are  management  by  three 
separate  entities — the  Forest  Service,  the 
National  Park  Service,  and  the 
University  of  California  at  Berkeley.  The 
ecological  characteristics  of  the  grove 
and  its  multiple  ownerships  offer  a 
unique  opportunity  for  collaborative 
research  efforts. 

3.  The  Belknap  Complex  Grove 
provides  a  unique  blend  of  known 
sightings  of  fisher,  several  giant  sequoia 
groves,  old  forest  characteristics,  and 
urban  intermix  zones.  This  offers  an 
outstanding  opportunity  to  colnpare 
different  management  technique,  such 
as  prescribed  fire  and  thinning,  to  meet 
the  goals  for  the  monimient. 

4.  The  Freeman  Grove,  the  Indian 
Basin  Grove,  the  Converse  grove,  the 
Bearskin  Grove,  and  the  Belknap 
Complex  Grove,  offer  opportunities  to 
develop  new  and  existing  interpretive 
trails. 

5.  The  Packsaddle  Grove  offers  the 
opportunity  to  develop  an  access  trail 
signed  with  interpretive  markers. 

6.  The  Freeman  Grove  approaches  the 
desired  conditions  for  composition  and 
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structure.  This  grove  presents  the 
opportiinity  to  use  prescribed  fire  and/ 
or  mechanical  treatments  to  maintain 
this  condition  and  improve  the  grove's 
resiliency  to  distiirbance. 

7.  The  Belknap  Complex  Grove  is        • 
within  the  Urban  Wildland  Intermix    - 
Defense  or  Threat  Zones  and  is  highly 
susceptible  to  fire.  There  are 
communities  situated  within  or  adjacent 
to  this  grove.  Using  prescribed  fire  and/ 
or  mechanical  treatments  to  remove 
surface  and  ladder  fuels  would  help 
prevent  the  loss  of  life  and  property 
from  wildland  fire,  as  well  as  maintain 
the  grove's  resiliency  to  disturbance. 

8.  Young  serai  stages  were  created  in 
the  giant  sequoia  groves  by  harvesting, 
fuel  treatments,  and  planting  in  the 
1970s  and  1980s.  The  harvesting 
removed  stands  of  white  fire,  incense 
cedar,  and  pines  that  were  growing 
below  the  mature  giant  sequoias. 
Approximately  775  acres  of  openings 
were  created.  Conifer  seedlings  were 
planted  and  young  sequoias  reseeded 
natiu^ly.  These  areas  will  be  managed 
to  meet  the  goals  of  providing  young 
sequoia  trees  for  long-term 
sustainability. 

Management  Area  #2,  the  Hume  Lake 
Historic  Area,  is  an  area  of  extraordinary 
historical  and  cultwal  value  and  is  the 
general  site  of  the  old  logging  operations 
of  the  late  1800s.  Private  logging 
companies  harvested  the  sequoias  from 
the  surroimding  areas  and  established  a 
mill  site,  a  dam,  and  a  small  town  now 
known  as  Hiune  Lake.  This  management 
area  will  also  include  the  Millwood, 
Abbott  Mill,  and  Lower  Abbott  Mill 
sites. 

Management  Emphases:  preserve  and 
interpret  this  historical  landscape  and 
its  associated  ecosystems;  provide 
interpretive  and  educational  materials 
emphasizing  the  relevance,  fragility,  and 
values  of  the  area's  heritage  resources 
and  ecology;  and  provide  a  wide  range 
of  recreational  and  interpretive 
opportiuiities.  Examples  of  potential 
projects  include: 

1.  Through  Indian  Basin,  develop 
interpretive  trails  that  connect  to 
Converse  Basin  Grove. 

2.  Where  the  historic  logging 
operations  took  place,  conduct  a 
coordinated  study  to  complete  the 
survey  of  those  operations  so 
appropriate  protection  measures  can  be 
applied. 

Management  Area  #3,  General 
Monument  Lands  consists  of  the  part  of 
the  monument  not  included  in 
Management  Area  #1,  Zones  of 
Ecological  Influence,  or  Management 
Area  #2,  the  Hume  Lake  Basin.  It 
includes  a  wide  variety  of  vegetative 
types  and  ecological  zones.  Much  of  it 


is  covered  with  mixed  conifer  stands 
but  this  management  area  also  includes 
low  elevation  chaparral  and  lower 
Westside  hardwood  ecosystems. 
Management  Emphases:  maintain  or 
restore  the  health  of  the  varied 
ecological  types;  move  the  terrestrial 
and  hydrologic  functions  toward  the 
desired  condition;  reduce  fuel  loads, 
especially  down  slope  of  the  groves,  and 
retiuTi  to  a  more  natiural  fire  interval; 
protect  the  objects  of  interests  from 
unacceptable  resoiuce  impacts  such  as 
catastrophic  fire;  provide  access  and 
opportunities  for  recreation, 
interpretation,  and  education  focused 
on  the  objects  of  interest,  especially  the 
mixed  conifer  ecosystem,  limestone 
caverns,  and  prehistoric  and  historic 
sites;  and  encourage  scientific  research 
and  management  to  provide  proper  care 
for  the  objects  of  interest.  Examples 
include: 

1.  Along  the  Kings  Canyon  Scenic 
Byway  Corridor  into  Kings  Canyon 
National  Park,  continue  to  coordinate 
Forest  Service  and  National  Park 
Service  management. 

2.  Along  the  Big  Meadows  Road 
(14S11),  enhance  developed  and 
dispersed  recreation  facilities  to  provide 
access  to  interpretive  and  educational 
opportunities  focused  on  the  objects  of 
interest. 

3.  Within  the  Kings  Wild  and  Scenic 
River  Corridor,  encourage  and  enhance 
day  use  opportunities,  including 
interpretation,  education,  and  scenic 
viewing. 

4.  Around  Speas  Ridge,  develop  an 
interpretive  trail  that  discusses  the 
prehistoric  and  historic  uses  of  the  area. 

5.  Along  the  Summit  National 
Recreation  Trail,  add  a  loop  accessing 
additional  areas. 

6.  The  Windy  Gap,  Needles,  and 
Dome  Rock  areas,  provide  additional 
trailhead  opportiinities,  picnic  areas, 
and  improvements  to  existing 
recreational  faciUties.  Within  the  caves 
and  limestone  caverns,  encourage 
scientific  study  and  protection. 

Monument-Wide  (All  Management 
Areas) 

Management  Emphasis  in  this 
management  area  (see  above  statements 
for  individual  management  areas) 
include: 

1 .  Along  such  highways  as  Highway 
190  and  the  Western  Divide  Highway, 
expand  the  scenic  byway  program  to 
provide  a  range  of  scenic  and 
recreational  opportimities,  including 
viewing  areas  for  giant  sequoia  groves, 
extraordinary  landscapes,  wildlife, 
historical  and  heritage  sites,  and 
scientific  research  sites. 


2.  Conduct  historical  and 
archeological  research  that  contributes 
to  a  comprehensive  knowledge  of 
historical  events  and  sites  and  how  best 
to  protect  them. 

3.  Develop  interpretive  opportimities 
at  well  protected  historic  and  heritage 
sites. 

Standards  and  Guidelines  proposed 
for  implementation  include: 

1.  Evaluate  land-disturbing  activities 
in  the  vicinity  of  caves  that  may  impact 
caves  or  their  associated  resources. 

2.  Use  fuel  treatments  to  reduce  the 
risk  of  catastrophic  fire  to  giant  sequoia 
trees  and  their  surrounding  ecosystems. 

Decisions  To  Be  Made  and  Responsible 
Official 

The  decision  to  be  made  is  whether  to 
implement  the  proposed  action,  as 
described  above  or  to  meet  the  Purpose 
and  Need  for  action  through  some  other 
combination  of  management  actions  or 
to  defer  any  action  at  this  time. 

The  Responsible  Official  if  Forest 
Supervisor  Arthur  L.  Gaffrey,  SeqUoia 
National  Forest,  900  West  Grand  Ave., 
Porterville,  California  93257. 

Coordination  With  Other  Agencies 

In  preparation  of  the  EIS,  the  Forest 
Service  will  consult  with  the  Bureau  of 
Land  Management,  the  National  Park 
Service,  the  Fish  and  Wildlife  Service, 
the  State  Historic  Preservation  Office, 
and  other  federal  and  state  agencies  as 
appropriate,  as  well  as  Native  American 
Tribes.  Scientific  guidance  will  also  be 
sought  from  the  Giant  Sequoia  National 
Monument  Scientific  Advisory  Board, 
established  as  directed  in  the 
President's  Proclamation. 

Conmienting 

Comments  received  in  response  to 
this  invitation  to  participate  in  public 
scoping  or  any  future  solicitation  for 
public  comments  on  a  draft  EIS, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered. 
Additionally,  pursuant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  bom  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
imder  the  FOIA  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
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agency  will  retiun  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address. 

The  comment  period  on  the  draft  EIS 
will  be  90  days  from  the  date  of 
Envirorunental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  that,  at 
this  early  stage,  it  is  very  important  to 
give  reviewers  notice  of  several  covut 
rulings  related  to  public  participation  in 
the  environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  envirorunental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage,  but  that  are 
.  not  raised  imtil  after  completion  of  the 
final  EIS,  may  be  waived  or  dismissed 
by  the  coiuts.  City  of  Angoon  v.  Model, 
803  F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334  (E.D.  Wis.  1980).  Because 
of  these  court  rulings,  it  is  very 
important  that  persons  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  May  31,  2001. 
Arthur  L.  Gaffirey, 

Forest  Supervisor,  Sequoia  National  Forest, 

USDA  Forest  Service. 

[FR  Doc.  01-14182  Filed  6-7-01;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WKK>  ARE  BUND  OR 
SEVERELY  DISABLED 

Procuremmit  List;  Addition  and 
Deletions 

AGENCY:  Committee  for  PimJiiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  and  Deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds<to  the 
Prociu^ment  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  July  9,  2001. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259.      ' 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  T.  Mooney  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKW:  On 
September  22,  2000  and  April  13  and  20 
2001,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (65  FR ' 
57313  and  66  FR  19137  and  20234)  of 
proposed  addition  to  and  deletions  from 
the  Procurement  List: 

Addition 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  ciurent  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 1  certify  that 
the  following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  restUt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  ciurent  contractors 
for  the  commodity. 

3.  The  action  will  resiUt  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 


O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Prociuement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Proau«ment  List: 

Commodity 

Tire  Inflator  Gage 
4910-00-441-8685 

This  action  does  not  affect  cxirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  ftimish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regidatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodify  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 

Commodities 

Bracket,  Eye,  Nonrotary 

3040-01-240-4456 
Aerosol  Paint,  Lacquer 

8010-00-721-9487 

8010-00-290-6984 

8010-00-965-2389 

8010-00-721-9479 

8010-00-582-5382 

8010-00-584-3150 

8010-00-721-9747 

8010-00-721-9744 

8010-00-721-9752 

8010-00-721-9751 

8010-00-290-6983 

8010-^X)-584-3149 

8010-00-584-3154 

8010-00-721-9742 
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8010-00-141-2952 

Patrick  T.  Mooney, 

Director,  Pricing  and  Pmgram  Operations. 
[FR  Doc.  01-14506  Filed  6-7-01;  8:45  am) 

BILUNG  CODE  83S9-01-P 


COMMriTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severeh^ 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUINMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 

Comments  Must  Be  Received  on  or 
Be/ore;  July  9,  2001. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  T.  Mooney  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  ta  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  prociu*  the  services  listed  below 
firom  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 

•  services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48(;lin 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  services 
have  been  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Services 

Food  Service  Attendant 
Alabama  Air  National  Guard 
HQ  117th  Air  Refueling  Wing 
Birmingham,  Alabama 
NPA:  Alabama  Goodwill  Industries, 

Inc.  Birmingham,  Alabama 
Food  Service  Attendant 
Indiana  Air  National  Guard 
Hidman  International  Airport 
Terre  Haute,  Indiana 
NPA:  Child-AdiUt  Resource  Services, 

Inc.  Rockville,  Indiana 
Solid  Waste  Management  Service 
Basewide  ^ 

Fort  Hood,  Texas 
NPA:  Disability  Employment 

Opportunity,  Inc.  San  Antonio, 

Texas 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  deletion  from  the  Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Commodities 

Bag,  Cargo 

1670-01-065-3748 
Winterization  Kit 

4240-00-065-0319 
Cap — Operating,  Surgical 

6532-00-083-6545 
Original  and  Duplicate  Microfiche, 
Program  1566-S 

7690-00-NSH-0018 
Lacquer 

8010-00-085-0559 
Box,  Wood.  Fiberboard 


8115-00-L01-0679 

8115-00-L01-0680 

8115-00-L01-0681 
Bag,  Garment 

8460-00-883-8673 
Mask,  Extreme  Cold  Weather 

8415-01-006-3468 

8415-01-181-1398 

Patrick  T.  Mooney, 

Director,  Pricing  and  Program  Operations. 
[FR  Doc.  01-14507  Filed  6-7-01;  8:45  am) 

BILUNQ  CODE  6363-01-P 


DEPARTIMENT  OF  COIMIMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.:  010323078-1141-02] 

RIN0693-ZA44 

Critical  Infrastructure  Protection 
Grants  Program 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  On  Friday,  April  13,  2001,  die 
National  institute  of  Standards  and 
Technology  (NIST)  announced  in  the 
Federal  Register  the  availability  of  fiscal 
year  2001  funds  for  the  Critical 
Infrastructure  Protection  Grants  Program 
(CIPGP).  The  purpose  of  this  notice  is  to 
inform  the  public  that  if  additional 
funding  is  received  by  NIST  for  this 
program  in  fiscal  year  2002,  NIST  may 
make  additional  awards  to  proposals 
evaluated  imder  the  fiscal  year  2001 
competition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  G.  Marks;  National  Institute  of 
Standards  and  Technology;  100  Bureau 
Drive.  Stop  8901;  NIST  North,  Room 
622;  Gaithersburg.  MD  2089^8901;  Tel: 
(301)  975-3660;  E-Mail:  CIP@nist.gov. 

Additional  information  will  be 
available  on  the  website,  http:// 
csrc.nist.gov/grants.  Questions  regarding 
administrative  matters  such  as 
payments  or  required  forms  should  be 
directed  to  the  NIST  Grants  Office  at 
(301)975-5718. 

SUPPLEMENTARY  INFORMATION:  On  April 
13,  2001,  NIST  published  a  document  in 
the  Federal  Register  announcing  the 
availability  of  fiscal  year  2001  funds  for 
the  Critical  Infrastructure  Protection 
Grants  Program  (CIPGP)  (66  FR  19139). 
Should  NIST  receive  additional  funding 
for  the  CIPGP  in  fiscal  year  2002,  NIST 
may  use  that  funding  for  making 
additional  awards  to  proposals 
evaluated  imder  the  fiscal  year  2001 
competition.  All  information  and 
requirements  as  published  in  the  April 
13.  2001  Notice  will  remain  in  effect. 
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Dated:  lune  1.2001. 
Karen  H.  Brown, 

Deputy  Director. 

[FR  Doc.  01-14444  Filed  6-7-01;  8:45  amj 

BILUNG  CODE  3510-1»-M 

DEPARTIMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teclinology 

Announcement  of  Telecommunication 
Certification  Body  Training  Woritshop 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend  a 
three-day  Telecommunication 
Certification  Body  (TCB)  training 
workshop  on  Federal  Communications 
Commission  (FCC)  Rules,  the  FCC's  TCB 
Program  and  related  issues.  The  FCC 
has  asked  NIST  to  help  assure  the 
technical  competence  of  TCBS.  FCC, 
NIST,  and  industry  personnel  will 
conduct  this  workshop.  The  workshop, 
co-sponsored  by  NIST,  will  help  NIST 
fulfill  its  responsibilities  and  will  aid 
TCBs  by  providing  information  and 
training  to  current  and  potential  TCBs, 
assessors,  interested  testing  laboratories, 
and  equipment  manufacturers  on 
compliance  with  FCC  requirements. 
There  is  a  fee  to  attend  the  Workshop. 
All  attendees  must  register  no  later  than 
June  29,  2001.  Attendance  will  be 
limited  to  the  first  75  registered 
participants. 

DATES:  The  TCB  Training  Workshop 
will  be  held  July  10-12,  2001.  All 
sessions  will  be  held  from  9  am  to  5  pm. 

ADDRESSES:  TCB  Training  Workshop 
sessions  will  be  held  at  the  Gaithersburg 
Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersburg,  Maryland  20878 
(Montgomery  Village  Avenue  Exit, 
Route  124  East  off  Interstate  1-270). 
For  Registration  Information  Contact: 
Teresa  Vicente  at  (301)  975-3883. 
teresa.vicente@nist.gov.  You  may 
register  for  the  workshop  electronically 
at  http://www.nist.gov/conferences.  If 
you  do  not  wish  to  register 
electroniccdly,  you  can  print  out  the 
electronic  form  and  fax  it  to  (301)  948- 
2067.  Please 'pre-register  by  no  later  than 
June  29,  2001.  You  may  also  mail  a  copy 
of  the  electronic  form,  by  June  29,  2001, 
to:  NIST  Office  of  die  Comptroller,  100 
Bureau  Drive,  Stop  3732,  Gaithersburg, 
MD  20899-3732. 
For  Technical  Information  Contact: 


Jogindar  Dhillon  at  301-975-5521, 
dhillon@nist.gov. 

SUPPLEMENTARY  INFORMATION:  The  FCC, 
in  its  Report  &  Order  98-338  (Gen 
Docket  No.  98-68)  asked  NIST  to  help 
assure  the  technical  competence  of 
TCBs.  The  workshop,  co-sponsored  by 
NIST,  is  aimed  at  providing  information 
and  training  to  current  and  potential 
TCBs,  assessors,  interested  testing 
laboratories,  and  equipment 
manufacturers  on  compliance  with  FCC 
requirements.  The  first  two  days  will  be 
devoted  to  a  TCB  Tutorial  for  FCC 
requirements,  which  will  include  an 
overview  of  FCC  Equipment 
Authorization  F*rogram,  the  TCB 
Program,  electronic  filing,  unlicensed 
and  licensed  transmitters,  telephone 
terminal  equipment  and  Mutual 
Recognition  Agreements/ Arrangements. 
The  tutorial  will  be  followed  by  one-day 
session  focusing  on  issues  relating  to 
market  surveillance  and  RF  exposure, 
TCB  audits,  common  problems 
encountered  by  TCBs,  and  experiences 
in  implementing  the  TCB  program. 
There  is  a  $390  fee  to  attend  the 
Workshop.  For  those  who  are  only 
interested  in  attending  the  session  on 
the  third  day,  July  12,  the  fee  will  be 
$250.  All  attendees  must  register  no 
later  than  June  29,  2001.  Attendance 
will  be  limited  to  the  first  75  registered 
participants. 

Workshop  attendees  are  assumed  to 
have  basic  familiarity  with  the  FCC 
Rules,  Parts  2, 15, 18,  and  68.  The  text 
of  the  FCC  Rules  can  be  accessed  at 
http://www.fcc.gov/oet/info/ruIes/. 
Information  about  the  TCB  program  is 
posted  on  NIST  web  site  at  http:// 
ts. nist.gov/ts/htdocs/21 0/21 6/tcb- 
program.htm. 

Dated:  lune  1.  2001. 
Karen  H.  Brown, 

Acting  Director. 

(FR  Doc.  01-14443  Filed  6-7-01;  8:45  ami 

BILUNG  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.060101A] 

Marine  Mammals;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  No.  751- 
1614-00;  and  receipt  of  applications  to 
amend  permits  (782-1532-00.  981- 
1578-00). 


SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  marine  mammal  species  for  the 
purposes  of  scientific  research: 

NMFS  has  received  a  permit 
application  from:  Ocean  Alliance/Whale 
Conservation  Institute,  191  Weston 
Road,  Lincoln,  Massachusetts  01773  (Dr. 
Roger  S.  Payne,  Principal  Investigator) 
(Application  No.  751-1614-00);  NMFS 
has  received  applications  for  permit 
amendments  from:;  NMFS,  National 
Marine  Mammal  Laboratory,  7600  Sand 
Point  Way,  N.E.,  BIN  C15700,  SeatUe, 
WA  98115-0070  (Permit  No.  782-532- 
00));  and  Dr.  Peter  L.  Tyack,  Biology 
Department,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
MA  02543  (Permit  No.  981-1578). 
DATES:  Written  or  telefaxed  comments 
on  the  new  application  or  amendment 
requests  must  be  received  on  or  before 
July  9,  2001. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment. 
See  SUPPLEMENTARY  INFORMATION. 

Written  comments  or  requests  for  a 
public  hearing  on  the  application  or 
amendment  requests  should  be  mailed 
to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway,  Room  13705,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  request  would  be  appropriate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  or  Tammy  Adams, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  application  and  permit 
amendments  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  Uie  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.) 

New  Application  Received 

For  Application  No.  715-1614-00,  the 
applicant  requests  permission  to 
conduct  vessel  and  aerial  surveys, 
collect  tissue  samples  (sloughed  skin 
and  skin  and  blubber  biopsies)  from 
living,  free-ranging  animals  and  collect 
skin,  blubber,  blood,  bone,  baleen  and 
other  organ  tissue  samples  from  dead 
stranded  animals  from  all  age  and  sex 
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classes  of  21  cetacean  species  in  U.S., 
foreign,  and  international  waters.  Tissue 
samples  would  be  used  to  quantify 
toxicant  loads  and  immunochemical 
responses  to  these  loads  to  test  the 
hypothesis  that  there  are  demonstrable 
differences  between  different 
populations  ans  species  with  regard  to 
the  levels  of  toxic  compoimds  present. 
Genetic  analyses  would  also  be 
performed  on  samples  to  investigate  the 
genetic  diversity  and  variability  of  the 
population  groups  sampled.  This 
information  would  be  used  to  establish 
a  baseline  for  comparisons  with  future 
samples  and  to  assist  in  making  future 
management  and  conservation  policies. 

Permit  Amendment  Requests  Received 

For  Permit  No.  782-1532-00,  the 
Permit  authorizes  the  Holder  to  take 
Steller  sea  lions  [Eumetopias  jubatus) 
for  research  that  involves  takes  by  aerial 
and  ship  based  surveys  biennally, 
capture  and  take  morphological 
measurements,  collect  specimens  (blood 
and  biopsy),  brand,  tag,  and  disturb 
during  scat  collection.  The  Holder  now 
requests  to  amend  the  take  authority  to 
conduct  aerial  surveys  each  year, 
include  Southeast  Alaska  in  monthly 
surveys,  increase  the  number  of  animals 
to  be  incidentally  hcU'assed  during  scat 
collection,  allow  additional  procedures 
for  animal  handling  such  as:  using  gas 
anesthesia,  branding  pups  >4  mos  and 
juveniles  to  3  yrs,  injecting  Evan's  blue 
dye  and  deuterated  water,  collecting 
muscle  biopsy,  using  noninvasive 
bioelectric  impedance  analysis, 
increasing  blood  sample  volume, 
extracting  a  tooth,  and  pulling  vibrissae. 
This  Permit  amendment  will  improve 
field  techniques  and  incorporate 
collaborative  efforts  of  scientists  funded 
under  the  Steller  Sea  Lion  Research 
Initiative. 

For  Permit  No.  981-1578-00.  the 
Permit  authorizes  the  Holder  to  tag 
cetaceans  with  an  advanced  digital 
sound  recording  tag  (DTAG)  that  can 
record  the  acoustic  stimuli  an  animal 
hears,  along  with  measuring  vocal, 
behavioral,  and  physiological  responses 
to  sound  played  back  at  received  levels 
of  120-160  dB  re  1  micron  Pa.  The 
research  was  authorized  in  the 
Mediterranean  and  Ligurian  Seas  and 
off  the  coast  of  the  Azores  in  the  North 
Atlantic.  The  Holder  requests  an 
amendment  to  increase  the  source  level 
but  not  the  received  level  for  a  whale- 
finding  sonar  to  200  dB  re  1  micron  Pa 
at  1  m,  add  playbacks  involving 
exposure  to  impulse  signals  from 
airguns  as  used  in  seismic  surveys, 
include  one  additional  baleen  whaJe 
species  and  12  species  of  Odontocete 
whale,  and  extend  the  study  area  to 


include  North  Atlantic  and  Gulf  of 
Mexico. 

In  compUance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  etseq.),  an  initial 
determination  has  been  made  that  the 
activities  proposed  are  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  conmients  or  requests  for  a 
public  hearing  on  the  application  or 
amendment  requests  should  be  mailed 
to  the  Chief,  Permits  and 
Documentation  Division,  F/PRl.  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway,  Room  13705,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  these 
particular  requests  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  thee 
application  and  amendment  requests  to 
the  Marine  Manmial  Commission  and 
its  Committee  of  Scientific  Advisors. 

Documents  may  be  reviewed  in  the 
following  locations: 

For  all  permits  and  permit 
amendments:  Permits  and 
Documentation  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway.  Room  13705,  Silver 
Spring.  MD  20910;  phone  (301)  713- 
2289;  fax  (301)  713-0376; 

For  permit  751-1614-00:  Northwest 
Region.  NMFS.  7600  Sand  Point  Way 
NE.  BIN  C15700.  Bldg.  1,  Seattle.  WA 
98115-0700;  phone  (206)  526-6150;  fax 
(206) 526-6426; 

For  permits  751-1614-00  and  782- 
1532-00:  Alaska  Region.  NMFS.  P.O. 
Box  21668.  Juneau,  AK  99802-1668; 
phone  (907)  586-7221;  fax  (907)  586- 
7249; 

For  permit  751-1614-00:  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213;  phone  (562)  980-4001;  fax  (562) 
980-4018; 

For  permits  751-1614-00  and  981- 
1578-00:  Northeast  Region,  NMFS.  One 
Blackburn  Drive.  Gloucester.  MA 
01930-2298;  phone (978)  281-9200;  fax 
(978) 281-9371;  and 

For  permits  751-1614-00  and  981- 
1578-00:  Southeast  Region.  NMFS,  9721 
Executive  Center  Drive  North,  St. 


Petersburg.  FL  33702-2432;  phone  (727) 
570-5301;  fax  (727)  570-5320. 

Dated:  June  4,  2001. 
Ann  D.  Terbush. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-14522  Filed  6-7-01;  8:45  ami 

NLUNQ  CODE  3610-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Wool,  Silk 
Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or.  Manufactured  In  Sri  Lanka 

June  4.  2001. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

rACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  June  11.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota,  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricuhural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for 
recrediting  of  imused  carryforward, 
carryover,  swing,  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  65  FR  82328. 
published  on  December  28.  2000).  Also 
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see  65  FR  69503,  published  on 
November  17,  2000. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of-Textile  Agreements. 

Committee  for  the  Implementation  of 
Textile  Agreements 

June  4,  2001. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  13,  2000,  by  the 
-Chairman,  Committee  for  the  Iniplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  Hber.  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2001  and  extends 
through  December  31,  2001. 

Effective  on  June  11,  2001,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-montti 
limit  ^ 

237 

447,322  dozen. 

314 

5,648,085  square  me- 

ters. 

331/631  

4,659,365  dozen  pairs. 

333/633 

25,375  dozen. 

334/634 

1.254,088  dozen. 

335/835 

251,160  dozen. 

336/636/836 

722,450  dozen. 

338/339 

2.135,227  dozen. 

340/640 

1,936,316  dozen. 

341/641  

2,973,258  dozen  of 

which  not  more  than 

1 ,978,448  dozen 

shall  be  in  Category 

341  and  not  more 

than  2.038,483 

dozen  shall  be  in 

Category  641 . 

342/642/842 

1,031 ,030  dozen. 

345/845 

288,820 

350/650 

191 ,686  dozen. 

351/651  

550,678  dozen 

352/652 

1.958,180  dozen. 

359-C/659-C2  

1.488,053  kilograms 

360 

2,419,054  numbers. 

363 

19,853,359  numbers. 

369-D3 

481 ,668  kilograms. 

369-S*  

1.220.128  kilograms. 

434 

8,904  dozen. 

435 

17,270  dozen. 

440 T. 

9,465  dozen 

611  

4,707,753  square  me- 

ters. 

635 

655,434  dozen. 

638/639/838 

1,379.608  dozen. 

644 

821,517  numbers. 

645/646 

166,922  dozen. 

647/648 

1,411,959  dozen. 

840 

270,887  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31 ,  2000. 


359-C:    only    HTS    numbers 

6103  42.2025,    6103.49.8034.    6104  62  1020, 

6104  69.8010,  6114.20.0048,  6114.20.0052, 
620342.2010,  6203.42.2090,  6204.62.2010, 
621132.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025,  610349.2000,  6103.49.8038, 
6104.63.1020,  6104631030,  6104.69.1000, 
6104  698014,  6114.30.3044,  6114  30  3054, 
6203.43  2010,  6203.43.2090,  6203.49  1010, 
6203  491090,  6204.63.1510,  6204.69  1010. 
6210  10.9010,  6211.33.0010,  6211.33.0017 
and  6211.43.0010. 

3  Category  369-0:  only  HTS  numbers 
6302.60.0010,  6302.91.0005  and 

6302.91.0045. 

*  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S» 
U.S.C.  553(a)(1). 

Sincerely. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  01-14451  Filed  6-7-01:  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  National 
Provider  of  Information  and  Training 
and  Technical  Assistance  to  Faith- 
Based  and  Small  Community 
Organizations  Using  Service  and 
Volunteerism  as  a  Strategy  To  Meet 
Community  Needs 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  the  availability  of  funds  for 
an  organization  selected  under  this 
Notice  to  provide  information 
concerning  available  resources  and 
training  and  technical  assistance,  to 
assist  faith-based  and  small  community 
organizations  using  service  and 
volunteers  to  meet  the  needs  of 
individuals  whom  prosperity  has  left 
behind.  The  Corporation  intends  to 
enter  into  a  cooperative  agreement  of  up 
to  three  years,  beginning  on  or  about 
August  1.  2001.  The  funds  available 
under  this  Notice  will  support  the 
initial  phase  of  the  agreement  (generally 
the  first  year's  budget),  with  additional 
funding  contingent  upon  need,  quality 
of  service,  and  availability  of 
appropriations  for  this  purpose. 

The  Corporation  anticipates  making 
up  to  $400,000  available  for  the  first 
year  of  this  award.  This  amount  is 
approximate  and  for  the  first  year  only 


and  may  change  depending  upon  the 
availability  of  appropriations  and  the 
nature  and  scope  of  activities  to  be 
supported. 

Note:  This  is  a  notice  for  selection  of 
organizations  to  provide  information 
concerning  available  resources,  and  training 
and  technical  assistance,  to  faith-based  and 
small  community  organizations.  This  is  not 
a  notice  for  program  grant  proposals. 

DATES:  The  Corporation  must  receive 
Proposals  by  3  pm  Eastern  time  on  July 
9,2001. 

ADDRESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Community  Service.  1201  New  York 
Avenue.  NW..  Washington.  DC  20525. 
Attention:  Jim  Ekstrom. 
FOR  FURTHER  tNF0RMATK>N  CONTACT: 
Arthurine  Walker.  Jim  Ekstrom.  or 
Christine  Benero  at  the  Corporation  for 
National  and  Community  Service,  (202) 
606-5000.  extensions  423.  139.  or  193; 
TTY  (202)  565-2799;  email 
awalker@cns.gov,  or  jekstrom@cns.gov, 
or  cbenero@cns.gov.  This  Notice  is 
available  on  the  Corporation's  web  site. 
http://www.nationalservice.org/ 
whatshot/notices/.  Upon  request,  this 
information  will  be  made  available  in 
alternate  formats. 
SUPPLEMENTARY  INFORMATION: 

I.  Backgrotmd 

Earlier  this  year  the  President  signed 
two  Executive  Orders  emphasizing  the 
role  of  faith-based  organizations  and 
community  groups  in  assisting  those 
whom  prosperity  has  left  behind.  The 
Administration's  document.  A  Blueprint 
for  New  Begitmings.  notes  that:  "In 
every  instance  where  this 
Administration  sees  a  responsibility  to 
help  people,  it  will  look  first  to  faith- 
based  organizations,  charities,  and 
community  groups  that  have  shown  the 
ability  to  save  and  change  lives." 

The  Corporation  supports  this  agenda 
through  all  of  its  programs,  which  are 
described  below.  Since  1993.  we  have 
had  extensive  experience  working  with 
faith-based  organizations  such  as 
Habitat  for  Humanity.  Lutheran  Services 
in  America,  the  Catholic  Network  for 
Volimteer  Services,  and  the  National 
Jewish  Coalition  for  Literacy. 

The  Corporation  for  National  and 
Community  Service  was  established  in 
1993  to  engage  Americans  of  all  ages 
and  backgrounds  in  service  to  their 
communities.  The  Corporation's 
national  and  community  service 
programs  provide  opportunities  for 
participants  to  serve  full-time  and  part- 
time,  with  or  without  stipend,  as 
individuals  or  as  part  of  a  team. 
AmeriCorps* State,  National,  VISTA, 
and  National  Civilian  Community  Corps 
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programs  engage  thousands  of 
Americans  on  a  full,  or  part-time  basis, 
at  over  1 ,000  locations  to  help 
communities  meet  their  toughest 
challenges.  Learn  and  Serve  America 
integrates  service  into  the  academic  life 
or  experiences  of  nearly  one  million 
youth  from  kindergarten  through  higher 
education  in  all  50  states.  The  National 
Senior  Service  Corps  uses  the  skills, 
talents  and  experience  of  over  500,000 
older  Americans  to  help  make 
communities  stronger,  safer,  healthier 
and  smarter. 

AmeriCorps*  State  and 
AmehCorps*  National  programs,  which 
involve  over  40,000  Americans  each 
year  in  results-driven  community 
service,  are  grant  programs  managed  by: 
(1)  Governor-appointed  state 
commissions  (see  "Glossary  of  Terms") 
that  select  and  oversee  programs 
operated  by  local  organizations;  (2) 
national  non-profit  organizations  that 
act  as  parent  organizations  (see 
"Glossary  of  Terms")  for  operating  sites 
across  the  country;  (3)  Indian  tribes;  or 
(4)  U.S.  Territories. 

Learn  and  Serve  America  provides 
service-learning  opportimities  for 
approximately  1.2  million  youth  and 
students  in  2,500  projects  annually 
through  grants  to  state  education 
agencies  (see  "Glossary  of  Terms"), 
Indian  Tribes  and  U.S.Territories, 
nonprofit  agencies,  commiuiity-based 
organizations,  and  higher  education 
institutions  and  organizations.  The 
National  Senior  Service  Corps  awards 
grants  t5  nearly  1 ,300  local 
organizations  to  operate  the  Retired  and 
Senior  Volimteer  (RSVP),  Foster 
Grandparent  (PGP)  and  Senior 
Companion  (SCP)  programs  in  their 
commiuiities. 

In  addition,  the  Corporation  supports 
the  AmeriCorps* VISTA  (Volunteers  in 
Service  to  America)  and 
AmeriCorps  *NCCC  (National  Civilian 
Community  Corps)  programs.  Annually 
more  than  6,000  AmeriCorps*VISTA 
members  develop  grassroots  programs, 
mobilize  resources  and  build  capacity 
for  service  across  the  nation. 
AmeriCorps  *NCCC  provides  the 
opportunity  for  approximately  1,000 
individuals  between  the  ages  of  18  and 
24  to  participate  each  year  in  ten-month 
residential  programs  located  mainly  on 
inactive  military  bases.  For  additional 
information  on  the  national  service 
programs  supported  by  the  Corporation, 
go  to  http://www.nationalservice.org. 

Training  and  technical  assistance  for 
Corporation  programs  takes  place  at 
local,  state,  regional  and  national  levels, 
with  most  occiuxing  at  the  local  and 
state  levels. 


To  ensiu«  equity  and  to  promote 
quality,  the  Corporation  funds  a  series 
of  national  training  and  technical 
assistance  agreements. 

n.  Eligibility 

State  and  local  government  entities, 
non-profit  organizations,  institutions  of 
higher  education,  Indian  tribes,  and 
commercial  entities  are  eligible  to 
apply.  Piusuant  to  the  Lobbying 
Disclosure  Act  of  1995,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986,  26  U.S 
C.  501(c)(4),  which  engages  in  lobbying, 
is  not  eligible  to  apply.  Organizations 
that  operate  or  intend  to  operate 
Corporation-supported  programs  are 
eligible. 

We  will  consider  proposals  from 
single  applicants  and  applicants  in 
partnership.  We  will  also  consider  . 
proposals  from  applicants  proposing 
other  approaches  to  meeting  the 
requirement  that  we  consider  to  be 
responsive  to  this  Notice. 

Organizations  may  apply  to  provide 
information,  and  training  and  technical 
assistance,  in  partnership  with 
organizations  seeking  other  Corporation 
funds.  Based  on  previous  training  and 
technical  assistance  competitions  and 
our  estimate  of  potential  applicants,  we 
expect  fewer  than  ten  applications  to  be 
submitted  in  response  to  this  notice. 

m.  Conditioiis 

A.  Legal  Authority 

This  notice  is  authorized  under  the 
National  and  Community  Service  Act  of 
1990,  42  U.S.C.  12501  et  seq.,  and  the 
Domestic  Volimteer  Service  Act  of  1973, 
42  U.S.C.  4950  et  seq. 

B.  Cooperative  Agreements 

The  award  made  under  this  Notice 
will  be  in  the  form  of  a  cooperative 
agreement.  Administration  of 
cooperative  agreements  is  controlled  by 
Corporation  regulations,  45  CFR  part 
2541  (for  agreements  with  state  and 
local  government  agencies)  and  45  CFR 
part  2543  (for  agreements  with 
institutions  of  higher  education,  non- 
profit organizations  and  commercial 
entities).  The  provider  must  comply 
with  reporting  requirements,  including 
submitting  semi-annual  financial 
reports  and  progress  reports  linking 
progress  on  deliverables  to 
expenditures. 

Cooperative  agreements  require 
substantial  involvement  on  the  part  of 
the  govermnent.  Substantieil 
involvement  includes  frequent  and 
regular  communication  with,  and 
monitoring  by,  the  Corporation's 
cognizant  officer. 


C.  Time  Frame 

The  Corporation  expects  that 
activities  assisted  under  the  agreement 
awarded  through  this  Notice  will 
commence  on  or  about  August  1,  2001, 
following  the  conclusion  of  the 
selection  and  award  process.  The 
Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  Applications  must  include  a 
detailed  work  plan  of  proposed 
activities  and  a  line-item  budget  for  year 
one  of  the  agreement  and  should  note 
projected  changes  to  proposed  activities 
for  years  two  and  three  of  the  award 
period.  If  the  Corporation  approves  an 
application  and  enters  into  a  multi-year 
award  agreement,  at  the  outset  it  will 
provide  funding  only  for  the  first  year 
of  the  award  period.  The  Corporation 
has  no  obligation  to  provide  additional 
funding  in  subsequent  years.  Fimding 
for  the,second  and  third  years  of  an 
award  period  is  contingent  upon 
satisfactory  performance,  the 
availability  of  funds,  and  any  other 
criteria  established  in  the  award 
agreement. 

D.  Use  of  Materials 

To  ensure  that  materials  generated 
with  Corporation  funding  for  training 
and  technical  assistance  purposes  are 
available  to  the  public  and  readily 
accessible,  the  Corporation  reserves  a 
royalty-fi«e,  non-exclusive,  and 
irrevocable  right  to  obtain,  use, 
reproduce,  publish,  or  disseminate 
publications  and  materials  produced 
under  the  agreement,  including  data, 
and  to  authorize  others  to  do  so.  The 
provider  must  agree  to  make  such 
publications  and  materials  available  to 
the  national  service  field,  as  identified 
by  the  Corporation,  at  no  cost  or  at  the 
cost  of  reproduction.  All  materials 
developed  with  Corporation  funding 
must  be  consistent  with  Corporation 
editorial  and  publication  guidelines  and 
must  be  accessible  to  individuals  with 
disabilities  to  the  extent  required  by 
law. 

IV.  Scope  of  Activities  To  Be  Supported 

The  provider  selected  under  this 
Notice  will: 

(a)  Provide  information  concerning 
national  service  resources  and  other 
volunteer  service  resources; 

(b)  Make  referrals  to  other  federal 
government  and  state  agencies; 

(c)  Assist  state  service  commissions 
and  others,  where  appropriate,  with  the 
development  of  statewide  coalitions  to 
coordinate  local  outreach  and  serve  as 
intermediaries;  and 

(d)  Provide  or  broker  technical 
assistance  and/or  training  services. 
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The  majority  of  activities  over  the  life 
of  the  agreement  will  likely  fall  into  the 
first  three  categories.  However,  the 
provider  should  be  prepared  to  provide, 
coordinate  or  broker  training  services, 
materials  development,  and  ongoing 
technical  assistance  possibly  in 
conjunction  with  other  Corporation  T/ 
TA  providers  (for  a  current  list  go  to 
www.etr/nsrc/org).  The  provider  will 
tailor  such  training  services  to  the 
specific  needs  of  faith-based  and  small 
community  organizations  using  service 
and  volimteers  to  meet  community 
needs.  Training  services  may 
particularly  come  into  play  as  the 
provider  carries  out  the  requirements  of 
the  third  category;  supporting  state 
service  commissions  and  others  in  the 
development  of  statewide  coalitions. 
Under  item  (b),  the  provider  is  expected 
to  handle  general  inquiries  concerning 
progranuning  and  funding  opportimities 
available  throughout  the  federal 
government  from  small  community  and 
faith-based  organizations.  The  services 
provided  imder  item  (d)  will  be 
available  to  faith-based  and  small 
community  organizations  without 
regard  to  whether  such  organizations 
become  Corporation  grantees  or  sub- 
grantees. 

The  Corporation  recently  conducted  a 
meeting  of  faith-based  and  small 
community  organizations  to  help  us 
identify  steps  that  we  could  take  to 
make  our  resources  more  accessible  to 
such  organizations.  We  learned  that 
such  organizations  need  information 
about  resources  and  support  available  at 
the  Corporation  and  from  other  federal, 
state,  and  local  agencies,  as  well  as 
training  and  technical  assistance  in  the 
use  of  volunteers  and  service  in  meeting 
community  needs. 

Based  upon  this  meeting  and  input 
from  other  interested  parties,  the 
Corporation  is  seeking  a  provider  who 
will  meet  these  needs.  The  provider 
must  integrate  the  deliverables  and 
principles  listed  below  into  its  service 
delivery.  The  provider  is  further 
expected  to  conduct  activities  that  will 
reflect  and  support  the  diversity  of  faith- 
based  and  small  community 
organizations. 

A.  Tasks  Related  to  IV(a)  and  (b) 
Providing  Information  to  Faith-Based 
and  Community  Organizations 

1.  Systems 

a.  Electronically  track  information 
requests,  referrals  and  services  provided 
based  on  guidance  from  the 
Corporation. 

b.  Provide  follow-up  to  assure  that  the 
needs  of  the  faith-based  and  small 
community  organization  are  addressed. 


2.  Audience  and  Outreach 

a.  Respond  to  ongoing  requests  for 
information  from  faith-based  and  small 
community  organizations  concerning 
national  and  commimity  service 
resources. 

b.  Advertise  services  to  assure 
awareness. 

c.  Work  with  the  faith-based  and 
small  community  organizations  that 
request  assistance  to  identify  and  clarify 
their  needs  and  determine  an 
appropriate  service  response. 

3.  Delivery 

a.  Set  up  and  staff  a  toIl-fi«e  800 
niimber  to  provide  support  for  faith- 
based  and  small  commimity 
organizations. 

b.  Develop  and  set  up  an  appropriate 
technological  capacity  to  handle 
incoming  requests  for  information. 

c.  Provide  follow-up,  ongoing  support 
for  organizations  to  assure  connections 
with  national  and  community  service 
resources.  Report  on  the  results  of  this 
follow-up. 

d.  Refer  small  conununity  and  faith- 
based  organizations  to  other  federal 
government  agencies,  and  states  and 
local  organizations,  as  appropriate,  in 
those  situations  where  requests  caimot 
be  met  by  national  and  community 
service  resources. 

4.  Evaluation 

a.  Develop  and  submit  a  plan  for 
evaluating  the  impact  of  information 
services,  particiilarly  the  impact  on  the 
organization's  needs  and  the  principles 
and  deliverables  of  this  Notice. 

b.  Conduct  an  assessment  after  each 
training  and  technical  assistance  event. 

B.  Tasks  Related  to  IV(c)  and  (d) 
Supporting  State  Service  Commissions 
in  the  Development  of  State-Wide 
Coalitions  and  Brokering  of  Training 
and  Technical  Assistance 

1.  Systems 

a.  Electronically  track  requests, 
referrals  and  services  provided  based  on 
guidance  fit)m  the  Corporation. 

b.  Develop  a  system  for  referring  state 
service  commissions  and  other 
organizations  to  local  content  area 
experts  or  Corporation  T/TA  providers 
who  can  provide  staff,  member  and 
volunteer  training  to  faith-based  and 
small  community  groups. 

2.  Audience  and  Outreach 

a.  In  collaboration  writh  training  and 
technical  assistance  staff,  develop  and 
implement  an  outreach  plan  to  state 
service  commissions,  Corporation  State 
Offices,  State  Education  Agencies,  and 
other  key  state-wide  organizations 


regarding  the  usefulness  of 
intermediiahes  in  assisting  feith-based 
and  small  community  organizations  and 
to  promote  the  provider's  services  in 
helping  to  start  and  develop  state-wide 
coalitions  or  intermediaries  to  support 
local  faith-based  and  small  community 
organizations. 

b.  Work  with  state  service 
commissions  and  other  statevride 
organizations  that  request  assistance  to 
identify  and  clarify  their  needs  and 
determine  an  appropriate  service 
response. 

c.  Develop  and  maintain  a  web  site  of 
research,  effective  practices,  and 
training  and  technical  assistance 
resources  in  the  provider's  area  with 
links  to  national  service  sites,  as 
directed  by  the  Corporation. 

d.  Respond  to  any  individual  requests 
for  guidance  and  support  from  faith- 
based  and  small  conmiunity 
organizations  and  determine 
appropriate  referral  for  technical       ^ 
assistance. 

3.  Capacity-Building  Services 

a.  Provide  information,  materials,  and 
consulting  support  to  state  service 
commissions  and  other  statewide 
organizations  interested  in  starting 
coalitions  or  intermediaries  to  support 
local  faith-based  and  small  community 
organizations  in  gaining  greater  access 
to  federal  resources. 

b.  If  training  services  are  determined 
to  be  needed  in  order  to  help  state 
commissions  or  other  statewide 
organizations  develop  capacity  to 
support  coalitions  and  intermediaries, 
schedule  and  coordinate  logistics  of 
training  services  with  the  state 
commission,  state  education  agency, 
and  Corporation  state  office  or  with 
state  office  cluster-wide  training 
activities. 

c.  Where  appropriate,  directly  provide 
or  coordinate  training  and  technical 
assistance  for  faith-based  or  small 
community  organizations. 

d.  Develop  course  and  publication 
outlines  and  descriptions  in 
collaboration  with  Corporation  staff. 

e.  Ensiu^  that  all  training  and 
technical  assistance  and  resources 
including  web  sites  are  accessible  to 
persons  with  disabilities  as  required  by 
law  to  include  the  following: 

i.  Notifying  potential  participants  that 
reasonable  accommodations  will  be 
provided  upon  request; 

ii.  Providing  reasonable 
accommodations  when  requested  to  do 
so,  including  provision  of  sign  language 
interpreters,  special  assistance,  and 
documents  in  alternate  formats; 

iii.  Using  accessible  locations  for 
training  events; 


30890 


Federal  Register /Vol.  66.  No.  Ill /Friday.  June  8,  2001 /Notices 


iv.  Providing  training  and  technical 
assistance  matnials  that  are  accessible 
to  persons  with  disabilities,  by  using 
accessible  technology,  providing 
materials  in  alternate  formats  upon 
request,  captioning  videos  and  not  using 
solely  a  non-voice-over  format,  and 
when  indicating  a  telephone  number, 
including  a  non-voice  telephone 
alternative  such  as  TDD  or  e-mail; 

V.  Deliver  training  that  enhances  the 
capacity  of  participants  to  function 
independently  and  effectively,  which 
includes,  but  is  not  limited  to.  the 
following: 

— Using  transfer-of-skills  methods  and 
train-the-trainer  models  in  delivering 
services  following  guidelines 
provided  by  the  Corporation; 

— ^Providing  structured  opportunities  for 
peer-to-peer  assistance  during  and 
after  all  on-request  and  scheduled 
training  events; 

— Developing  and  disseminating 
training  event  packets  that  include  the 
training  agenda,  handouts  and  list  of 
training  event  participants. 

4.  Effective  Practices 

a.  Research,  identify,  document  and 
transmit  effiective  tools  and  practices 
through  all  the  provider's  training  and 
technical  assistance  services. 

b.  Submit  effective  tools  and  practices 
in  stipulated  format  to  the  Effective 
Practices  Information  Center  database 
(Epicenter — see  "Glossary  of  Terms"), 
and,  if  appropriate,  to  the  National 
Service-Learning  Clearinghouse; 
encourage  grantee  use  of  same. 

c.  Develop  and  implement  a 
dissemination  plan  for  all  materials 
(e.g..  publications,  videotapes,  etc.) 
produced  under  the  agreement. 

5.  Evaluation 

a.  Develop  and  submit  a  plan  for 
evaluating  the  impact  of  training  and 
technical  assistance  services, 
particularly  the  impact  of  training 
events  relative  to  each  training  event's 
objectives  and  the  principles  and 
deUverables  of  this  Notice. 

b.  Conduct  an  assessment  after  each 
training  and  technical  assistance  event. 

c.  Maintain  records  of  these 
evaluations  and  provide  them  to  the 
Corporation,  or  an  authorized 
representative,  upon  request. 

d.  Submit  aggregate  evaluation 
summaries  of  training  and  technical 
assistance  events'  evaluations  as  part  of 
progress  reports  to  the  Corporation. 

e.  The  Corporation  may  conduct  an 
independent  assessment  of  each 
provider's  performance. 


7.  Reporting  Requirements 

The  provider  is  responsible  for 
submitting  timely  progress  and  financial 
reports  during  and  at  the  conclusion  of 
the  award  period  to  the  Corporation  as 
foUows: 

a.  Semi-annual  Progress  Reports. 
Progress  reports  must  be  submitted 
semi-annually  and  are  due  January  31, 
2002,  for  the  period  ending  December 
30.  2001,  and  July  31,  2002,  for  the 
period  ending  June  30,  2002.  The 
provider  must  develop  the  capacity  to 
submit  this  information  electronically. 
At  a  minimum,  progress  reports  must 
provide  the  information  below: 

i.  A  comparison  of  accomplishments 
with  the  goals  and  objectives  for  the 
reporting  period; 

ii.  An  annotated  version  of  the 
approved  budget  that  compares  actual 
costs  with  budgeted  costs  by  line  item, 
and  explains  differences.  The 
explanation  should  include,  as 
appropriate,  an  analysis  of  cost  overruns 
and  high-cost  imits  and  a  description  of 
service  requests  not  anticipated  in  the 
provider's  original  budget; 

ill.  A  description  of  the  services 
provided  to  include: 

(a)  Niunber  of  requests  received; 

(b)  Activity  conducted  to  address  each 
request; 

'  (c)  Number  of  participants  to  whom 
information  was  provided  and/or 
affected  by  each  training  and  technical 
assistance  event; 

(d)  Client  feedback  on  the  services; 
and 

(e)  Problems  encountered  in 
delivering  services  with 
recommendations  for  correcting  them. 

iv.  List  of  upcoming  activities  and 
events  with  dates  and  locations; ' 

V.  Recommended  training  and 
technical  assistance  focus  areas  as 
suggested  by  analyses  of  service 
activities  and  trends; 

vi.  Discussion  of  developments  that 
hindered,  or  may  ^linder,  compliance 
with  the  cooperative  agreement; 

vii.  List  of  materials  submitted  to  the 
National  Service  Resource  Center  and 
National  Service-learning 
Clearinghouse; 

viii.  List  of  practices  and  supporting 
documentation  or  materials  submitted 
to  the  Effective  Practices  Information 
Center  database  (EpiCenter). 

b.  Financial  reports  must  be 
submitted  semi-annually  to  include  a 
summary  of  expenditures  during  the 
period.  A  cimiulative  report  must  be 
submitted  on  the  Financial  Status 
Report  (FSR)  form  SF  269A. 

c.  Final  Reports,  i.  Upon  completing 
the  final  year  of  the  agreement,  the 
provider  must  submit,  in  lieu  of  the  last 


semiannual  progress  report,  a  final 
progress  report  that  is  cumulative  over 
the  entire  award  period.  This  final 
progress  report  is  due  within  90  days 
after  the  close  of  the  agreement. 

ii.  Upon  completing  the  final  year  of 
the  award,  the  provider  must  submit,  in 
lieu  of  the  last  semi-annual  FSR,  a  final 
FSR  that  is  cumulative  over  the  entire 
award  period.  This  FSR  is  due  within  90 
days  after  the  end  of  the  agreement. 

d.  Financial  reports  must  be 
submitted  in  three  (3)  copies  to  the 
Office  of  Grants  Management.  Progress 
reports  shall  be  submitted  in  three  (3) 
copies  to  the  Corporation's  cognizant 
training  officer  of  the  award. 

e.  The  provider  must  meet  as 
necessary  with  the  cognizant  training 
officer  or  with  other  staff  or  consultants 
designated  by  the  Corporation  training 
official  to  exchange  views,  ideas,  and 
information  concerning  T/TA.  The 
provider  must  submit  such  special 
reports  as  may  be  reasonably  requested 
by  the  Corporation. 

7.  Other  Requirements 

a.  Assure  that  provider  staff  and 
consultants  are  fully  versed  in  the 
background,  approach,  vocabulary, 
assets,  needs  and  objectives  of  the 
Corporation  and  each  of  its  program 
streams. 

b.  Participate  in  the  planning  and 
implementation  of  conferences  and 
training  events  as  requested  by  the 
Corporation. 

c.  Collaborate  in  materials' 
development  and  training  events 
organized  by  other  providers  or  the 
Corporation,  as  requested. 

d.  Share  effective  practices  with  other 
providers  through  the  training  and 
technical  assistance  Ustserv,  the 
Effective  Practices  Information  Center 
database  (EpiCenter)  and  other 
mechanisms  such  as  the  National 
Service-Learning  Clearinghouse  and  the 
National  Service  Resource  Center  (see 
"Glossary  of  Terms"). 

e.  Creatively  and  effectively  use 
technology  as  a  cost-effective  strategy 
for  reaching  large  numbers  of 
organizations. 

V.  Application  Guidelines 

A.  Proposal  Content  and  Submission 

Applicants  must  submit  one 
unbound,  original  proposal  and  two 
bound  copies.  Applicants  may 
voluntarily  submit  two  additional 
boimd  copies  for  a  total  of  four  copies. 
Proposals  may  not  be  submitted  by 
facsimile.  Page  limits  are  provided  as  a 
guide.  Proposals  must  include  the 
following: 
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1.  Cover  Page 

The  cover  page  must  include  the 
name,  address,  phone  number,  fax 
number,  e-mail  address  of  the  contact 
person  and  World  Wide  Web  site  URL 
(if  available)  of  the  applicant 
organization;  the  category  for  which  the 
application  is  being  submitted;  a  25-50 
word  summary  of  proposed  information 
and  training  and  technical  assistance 
activities;  and,  the  total  funding  amount 
requested  for  the  first  year. 

2.  List  of  Activities  and  Materials 

I    A  one-two  page  list  of  all  proposed 
information  and  training  and  technical 
assistance  activities  and  materials. 

3.  Information  and  Capacity-Building 
Delivery  Plan 

A  bulleted  narrative  of  approximately 
20  double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
that  includes: 

a.  The  applicant's  proposed  strategy 
and  rationale  for  providing  information 
and  capacity-building  support  to  state 
service  commissions,  other  statewide 
organizations,  and  a  diverse  audience  of 
faith-based  and  small  community 
organizations  for  year  one  with 
proposed  changes  (if  any)  for  years  two 
and  three.  The  applicant  should  use  the 
specific  deliverables  and  requirements 
outlined  in  Section  IV  of  this  Notice  as 
a  starting  point  for  a  plan  and  should 
present  these  deliverables  in  a  way  that 
creatively  reflects  the  applicant's  areas 
of  expertise  and  knowledge  of  faith- 
based  and  small  community 
organization  audiences.  It  is  not 
sufficient  to  simply  re-list  the  tasks 
stated  in  this  Notice.  As  appropriate,  the 
applicant  should  also  include  the 
following  information  for  each  proposed 
information  and  capacity-building 
support  activity,  product,  or  event:  type 
of  activity,  number,  fi-equency, 
audience,  information,  knowledge  and 
skills  individuals  will  gain,  estimated 
audience  size,  content,  skill  level, 
proposed  needs  assessment  and 
continuous  improvement  strategies. 

b.  A  detailed  one-year  work  plan  and 
timeline  for  completing  all  information 
and  training  and  technical  assistance 
activities.  The  work  plan  should  include 
all  deliverables  and  the  tasks  leading  to 
them. 

c.  A  plan  for  regularly  evaluating 
performance  and  using  findings  for 
continuous  improvement. 

4.  Technology  Strategy 

A  one-peige  description  of  how 
applicant  proposes  to  use  technology, 
particularly  e-leaming,  to  effectively 
broaden  the  reach  of  information  and 
training  delivery.  Description  should 


include  target  audience;  proposed  use  of 
technology;  rationale  for  approach; 
types  of  information  being  shared; 
concepts  and  skills  to  be  delivered 
imder  training,  including  desired 
learner  outcomes;  and  how  outcomes 
will  be  achieved. 

5.  Description  of  Organizational 
Capacity 

An  organizational  chart  that  clearly 
shows  the  place  of  the  provider  in  the 
parent  organization's  structure  and 
resumes  and  a  narrative  of 
approximately  three  double-spaced, 
single-sided,  typed  pages  in  no  smaller 
than  12-point  font  which  describes: 

a.  The  organization's  capacity  to 
provide  information  and  capacity- 
building  support  services  nationwide, 
including  descriptions  of  recent  work 
similar  to  that  being  proposed. 

b.  The  organization's  knowledge  of 
and  experience  with  faith-based  and 
community  organizations  and  national 
and  community  service. 

c.  The  organization's  ability  to 
leverage  the  expertise  and  resources  of 
a  broad  base  of  organizations  to  achieve 
the  objectives  under  this  Notice. 

d.  References  that  can  be  contacted 
related  to  the  organization's  capacity. 

e.  List  of  proposed  staff  that  includes 
each  one's  areas  of  expertise.  (Note: 
Final  list  will  be  subject  to  Corporation 
approval.) 

6.  Budget 

A  detailed,  line-item  budget  with 
costs  organized  by  personnel,  task  and 
sub-task  and  related  to  the  activities  and 
deliverables  outlined  in  the 
introductory  narrative  and  work  plan. 
Costs  in  proposed  budgets  must  consist 
solely  of  costs  allowable  under 
applicable  cost  principles  foimd  in 
0MB  Circulars. 

Applicants  should  be  mindful  that  a 
demonstrated  commitment  to  providing 
services  in  the  most  cost-effective 
manner  possible  will  be  a  major 
consideration  in  the  evaluation  of 
proposals.  Provider  match  is  not 
required.  The  budget  should  include: 

a.  Proposed  staff  and  expert- 
consultant  hours  and  pay  rates  by  task 
and  sub-task; 

b.  Types  and  quantities  of  other  direct 
costs  being  proposed  by  task  and 
subtask  (for  example,  amounts  of  travel 
and  volume  of  other  task-related 
resources,  such  as  communications, 
postage,  etc.). 

7.  Budget  Narrative 

Provide  a  budget  narrative  that 
corresponds  with  all  items  in  the  line- 
item  budget  and  that  includes  an 
explanation  and  cost  basis  for  all  cost 


estimates  that  appear  in  the  line-item 
budget.  The  narrative  should  clearly 
show  the  following: 

a.  How  each  cost  was  derived,  using 
equations  to  reflect  all  factors 
considered. 

b.  The  anticipated  imit  cost  (with 
derivation)  of  the  various  deUverables 
(such  as  training  events,  publications 
and  technical  assistance  interventions). 

B.  Selection  Criteria 

The  Corporation  will  assess 
applications  based  on  the  criteria  listed 
below. 

1.  Quality  (25%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

a.  Evidence  of  the  applicant's 
knowledge  of  faith-based  and  small 
community  organizations,  the  goals  of 
the  Corporation  and  its  various 
programs  (see  Section  VI.  "Glossary"), 
and  the  Corporation's  information 
sharing  and  training  and  technical 
assistance  requirements  and  principles 
as  outlined  in  this  Notice  and 
demonstrated  by  applicant's  past 
experience  and  proposed  approach. 

b.  Evidence  of  the  applicant's 
knowledge  of  adult  learning  and 
experience  in  training  adults;  the 
audience  appropriateness,  strategic 
nature  (i  e.,  broad  reaching  and 
capacity-building),  effectiveness  and 
creativity  of  the  applicant's  approach. 

2.  Organizational  and  Persoimel 
Capacity  (35%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

a.  Evidence  of  the  organization's 
experience  in  delivering  high-quality 
information  and  capacity-building 
support  to  faith-based  and  small 
commimity  organizations  in  a  flexible, 
responsive,  collaborative  and  creative 
maimer;  experience  with  or  knowledge 
of  national  or  community  service  as 
described  by  applicant;  experience 
using  technology  as  an  outreach  tool. 

b.  Evidence  of  experience  providing 
information  to.  and  training  and 
technical  assistance  to.  adults  who  work 
in  or  with  faith-based  or  small 
community  organizations  on  the  part  of 
the  proposed  staff  and  consultants  as 
demonstrated  by  annotated  staff  lists  or 
resumes. 

c.  Demonstrated  ability  to  manage  a 
federal  grant  or  apply  soimd  fiscal 
management  principles  to  grants  and 
cost  accounting  as  evidenc»d  by  an 
annotated  list  of  applicant's  previous 
grants  experience. 
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d.  £)emonstrated  ability  to  provide 
information  and  capacity-building 
support  services  nationwide  as 
evidenced  by  proposed  technology  plan, 
proposed  staffing  and  previous  levels  of 
activity  and  experience. 

e.  £)emonstrated  ability  to  leverage  the 
expertise  and  resources  of  a  broad  base 
of  organizations. 

3.  Evaluation  (15%) 

The  Corporation  will  consider  how 
the  applicant: 

a.  Proposes  to  assess  the  effectiveness 
and  need  for  its  services  and  products 
delivered  under  the  award. 

b.  Plans  to  use  assessments  of  its 
services  and  products  to  modify  and 
improve  subsequent  services  and 
products. 


4.  Budget  (25%) 

The  Corporation  will  consider  the 
budget  based  on: 

a.  Cost  of  each  proposed  activity  in 
relation  to  the  scope  and  depth  of  the 
services  proposed  (i.e.,  the  number  of 
states,  programs  and  individuals  the 
proposed  activities  are  intended  to 
reach); 

b.  The  clarity  and  thoroughness  of  the 
budget  and  budget  narrative  (see 
specifications  under  "Budget 
Narrative"). 

VI.  Glossary  of  Terms 

Clusters 

The  Corporation's  field  offices  are 
organized  into  five  regions  ("clusters") 
as  follows: 
Atlantic: 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York. 
Pennsylvania,  Puerto  Rico,  Rhode 
Island,  Vermont,  Virgin  Islands 
North  Central: 
Illinois.  Indiana.  Iowa,  Michigan. 
Minnesota,  Nebraska,  North  Dakota. 
Ohio.  South  Dakota,  Wisconsin 
Pacific: 
Alaska,  American  Samoa.  California. 
Guam.  Hawaii.  Idaho.  Mariannas. 
Montana,  Nevada.  Oregon,  Utah. 
Washington.  Wyoming 
South: 
Alabama.  District  of  Coliunbia, 
Florida.  Georgia.  Kentucky. 
Mississippi.  North  Carolina.  South 
Carolina.  Tennessee.  Virginia.  West 
Virginia 
Southwest: 
Arizona.  Arkansas.  Colorado.  Kansas. 
Louisiana.  Missouri,  New  Mexico, 
Oklahoma,  Texas 

Cluster-Based  Training 

'Training  events  planned  in 
conjimction  with  the  Corporation's 


training  and  technical  assistance  officer 
and  the  commissions,  state  offices,  state 
education  agencies  or  Tribal,  national 
direct  and  higher  education  grantees  in 
a  particular  region. 

Corporation  State  Office 

The  Corporation-staffed  office  that, 
within  a  state,  manages  VISTA 
activities,  oversees  Senior  Corps 
activities,  and  otherwise  supports 
programs  funded  under  the  national 
service  laws.  Corporation  state  offices 
are  organized  by  cluster. 

Effective  Pmctice(s) 

The  following  definition  is  used  to 
guide  submissions  of  effective 
practice(s)  to  the  Effective  Practices 
Information  Center  (EpiCenter):  An 
effective  practices  is  an  action  or  series 
of  actions  by  a  grantee,  program  staff, 
national  service  participant,  or  technical 
assistance  provider  that  helps  to  solve 
an  essential  problem  facing  a  national 
service  {>rogram  and  the  community  it 
serves,  leading  to  a  successful  outcome. 
Effective  practices  address  issues  shared 
by  program  staff  or  national  service 
participants  across  local  program  or 
operating  sites  and  can  be  replicated  in 
or  adapted  to  serve  in  more  than  one 
locale.  Effective  practices  can  be 
described  and  documented  in  terms  of  , 
(1)  the  problem  it  solves;  (2)  the  context 
in  which  it  has  been  successful;  (3)  the 
level  of  outcome  or  impact  it  helped  to 
achieve;  and  (4)  evidence  of  success  of 
the  practice. 

Effective  Practices  Information  Center 
(Epicenter) 

Epicenter  is  the  Corporation's  online 
database  of  effective  program  practices 
in  national  service.  Its  mission  is  to 
support  practitioners  in  developing 
sustainable  programs  that  lead  to 
positive  outcomes  for  beneficiaries, 
participants,  institutions,  and 
communities  and  to  make  this 
information  widely  accessible  across  the 
national  service  network.  Providers  are 
required  to  submit  effective  training  and 
program  practices  to  EpiCenter.  The 
database  can  be  visited  at 
www.nationalservice.org/resources/ 
epicenter. 

Grantees 

Entities  funded  directly  by  the 
Corporation.  These  include  and  are  not 
limited  to:  state  commissions;  state 
education  agencies;  Tribes  and 
U.S.Territories;  national  direct  parent 
organizations;  institutions,  consortia 
and  organizations  of  higher  education: 
local  governments;  and  non-profit 
organizations.-  Many  grantees  also 
subgrant  a  significant  portion  of  their 


funds  to  others  (e.g.,  a  state  commission 
conducts  a  competition  and  review 
process  and  funds  AmeriCorps 
programs  throughout  a  state;  a  state 
education  agency  (SEA)  conducts  a 
competition  and  review  process  and 
funds  school  systems  throughout  a 
state).  Regulations  do  not  allow  the 
1 ,300  Senior  Corps  grantees  to  subgrant. 

Learn  and  Serve  America  National 
Service-Learning  Clearinghouse 

The  Learn  and  Serve  America 
National  Service-Learning 
Clearinghouse  is  a  collaborative  effort 
among  twelve  national  partner 
organizations  to  collect  and  disseminate 
information  on  service-learning  for 
national  service  awardees  and  the 
general  public  engaged  in  service- 
learning.  The  Clearinghouse  maintains 
and  operates  a  web  site  and  service- 
learning  listservs,  a  library  of  print  and 
media  materials  related  to  servite- 
leaming,  and  a  toll-fi«e  information  and 
referral  service.  Providers  are  required 
to  submit  copies  of  service-learning 
related  training  materials  and  training 
scripts  to  the  Learn  and  Serve  America 
National  Service-Learning 
Clearinghouse. 

National  Service  Resource  Center 
(NSRC) 

The  National  Service  Resource  Center 
(NSRC)  serves  as  a  repository  of 
information  on  all  aspects  of  national 
service.  The  NSRC  manages  most  of  the 
Corporation's  listservs.  Training  and 
technical  assistance  publications  are 
posted  or  distributed  by  the  NSRC  and 
its  web  site  includes  a  calendar  of 
training  events  and  links  to  all  current 
providers. 

Parent  Organization 

The  legal  applicant  for  Corporation 
for  National  Service  national  direct 
funds;  the  organization  responsible  for 
the  management  and  oversight  of  the 
national  direct  grant. 

State  Education  Agency 

Refers  to  the  officer  or  agency 
primarily  responsible  for  that  state's 
supervision  of  public  elementary  and 
secondary  schools. 

State  Service  Commission 

Refers  to  the  State  agency  with 
responsibility  for,  among  other  things, 
selecting  and  overseeing  national 
service  programs,  developing  a  imified 
state  plan  incorporating  all  streams  of 
service,  providing  training  and  technical 
assistance  to  national  service  programs, 
and  supporting  recruitment  and  other 
public  awareness  activities. 
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Stream  of  Service 

Refers  to  the  Corporation's  three 
programs:  AmeriCorps,  Learn  and  Serve 
America  and  National  Senior  Service 
Corps.  Cross-stream  activities,  therefore, 
refer  to  activities  conducted  or  attended 
by  representatives  fit)m  more  than  one 
program  stream. 

Subgrantees 

Many  Corporation  awardees 
competitively  award  a  significant 
portion  of  their  funds  to  other  entities 
known  as  subgrantees  State 
commissions,  for  example,  subgrant  to 
local  non-profit  organizations.  Senior 
Corps  programs  do  not  subgrant  (see 
"Grantees"). 

Substream  of  Service 

Refers  to  the  categories  within  each  of 
the  above  streams  and  includes  the 
following: 

AmeriCorps 

AmeriCorps  *  State 

AmeriCorps  *  National 

AmeriCorps* Promise  Fellows 

AmeriCorps*VISTA 

AmeriCorps*National  Civilian 
Community  Corps 

Learn  and  Serve  America 

Learn  and  Serve  America  K-12  School- 
Based  and  Community-Based 
■  Programs 

Leam  and  Serve  America  Higher 
Education  Programs 

National  Senior  Service  Corps 

Foster  Grandparent  Program 

Retired  and  Senior  Volunteer  Program 
(RSVP) 

Senior  Companion  Program 

Training  and  Technical  Assistance 
Ustserv 

Currently  managed  by  the  National 
Service  Resource  Center,  the  training 
and  technical  assistance  listserv  is  one 
way  providers  share  best  practices  with 
one  another.  Providers  also  share 
effective  practices  through  the  Effective 
Practices  Information  Center  (EpiCenter) 
and  the  National  Service-Learning 
Clearinghouse. 

Dated:  June  1,  2001. 
George  Gary  Kowalczyk, 

Coordinator,  National  Service  Progmms, 

Corporation  for  National  and  Community 

Service. 

(FR  Doc.  01-14402  Filed  6-7-01;  8:45  am) 

MLUNG  CODE  6060-t$-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  900(M)078] 

Federal  Acquisition  Regulation; 
Proposed  Collection;  Malte-or-Buy 
Program 

AGENaES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0078). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Sea«tariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Make-or-Buy  Program.  The 
clearance  currently  expires  on 
September  30,  2001. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
August  7,  2001. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to:  FAR  Desk  Officer.  OMB. 
Room  10102.  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW, 
Room  4035,  Washington.  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Olson,  Acquisition  Policy  Division,  GSA 
(202)501-3221. 

SUPPLEMENTARY  INFORMATION: 


A.  Purpose 

Price,  performance,  and/or 
implementation  of  socio-economic 
policies  may  be  affected  by  make-or-buy 
decisions  under  certain  Government 
prime  contracts.  Accordingly,  Section 
15.407-2.  Make-or-Buy  Pro-ams,  of  the 
FAR— 

(i)  Sets  forth  circumstances  under 
which  a  Government  contractor  must 
submit  for  approval  by  the  contracting 
officer  a  make-or-buy  program,  i.e.,  a 
written  plan  identifying  major  items  to 
be  produced  or  work  efforts  to  be 
performed  in  the  prime  contractor's 
facilities  and  those  to  be  subcontracted: 

(ii)  Provides  guidance  to  contracting 
officers  concerning  the  review  and 
, approval  of  the  make-or-buy  programs; 
and 

(iii)  Prescribes  the  contract  clause  at 
FAR  52.215-9,  Changes  or  Additions  to 
Make-or-Buy  Programs,  which  specifies 
the  circumstances  under  which  the 
contractor  is  required  to  submit  for  the 
contracting  officer's  advance  approval  a 
notification  and  justification  of  any 
proposed  change  in  the  approved  make- 
or-buy  program. 

The  information  is  used  to  assure  the 
lowest  overall  cost  to  the  Government 
for  required  supplies  and  services. 

B.  Annual  Reporting  Burden 

The  aimual  reporting  burden  is 
estimated  as  follows: 
Respondents:  150. 
Responses  Per  Respondent:  3. 
Total  Responses:  450. 
Hours  Per  Response:  8. 
Total  Burden  Hours:  3.600. 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat  (MVP), 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501^755.  Please  cite 
OMB  Control  No.  9000-0078,  Make-or- 
Buy  Program,  in  all  correspondence. 

Dated:  May  31,2001. 
Ai  Matera, 

Director,  Acquisition  Policy  Division. 
(FR  Doc.  01-14326  Filed  6-7-01;  8:45  am] 

BILLING  0006  6U0-44-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  availability  of  Optical 
Switching  Tectinologies  for  Exclusivs, 
Partially  Exclusive  or  Non-exclusive 
Licenses 

AGENCY:  U.S.  Army  Research 

Laboratory,  DoD. 

ACTION:  Notice  of  Availability. 
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SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive  or  non- 
exclusive licenses  relative  to  a  novel 
optical  switching  technologies  as 
described  in  U.S.  Patent*  6,075.254. 
Shen.  et  al.,  Jime  13,  2000,  "Polarization 
Insensitive/Independent  Semiconductor 
Waveguide  Modulator  Using  Tensile 
Stressors";  U.S.  Patent*  5.770.472, 
Zhou,  et  al..  June  23, 1998,  "Method  for 
Making  Monolithically  Integrated  Signal 
Processing  Circuit  Having  Active  and 
Passive  Components";  U.S.  patent* 
5,930,031.  Zhou,  et  al.,  July  27, 1999, 
"Monolithically  Integrated  Signal 
Processing  Circuit  Having  Active  and 
Passive  Components".  Licenses  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
part  404. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications.  ATTN: 
AMSRL-CS-TT/Bldg.  459.  Aberdeen 
Proving  Ground,  Maryland  21005-5425. 
Telephone:  (410)  278-5028. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-14516  Filed  6-7-01;  8:45  am] 

BOJJNG  COOC  3710-OS-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Combined 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  Flood  Damage  Reduction  Activities 
Along  the  Pajaro  River  in  Santa  Cruz 
and  Itonterey  Counties,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  San  Francisco  District 
and  the  Counties  of  Santa  Cruz  and 
Monterey.  California  intend  to  prepare  a 
combined  EIS/EIR  to  support  a  cost 
shared  study  for  flood  damage  reduction 
of  lands  surroimding  the  Pajaro  River  in 
the  Lower  Pajaro  River  Watershed.  The 
'  project  boundaries  include  the  lower 
Pajaro  River  and  its  tributaries.  The 
Pajaro  River  (or  Main  Stem)  is  the 
county  border.  The  Pajaro  River  section 
begins  at  Murphy's  Crossing  and 
extends  to  the  mouth  of  the  Pajaro 
River,  which  empties  into  Monterey 
Bay.  The  tributary  section  located  in 
Santa  Cniz  Coimty  is  comprised  of  the 
lower  Corralitos  Creek  running  from 
Green  Valley  Road  to  Lake  Avenue. 
Corralitos  Creek  empties  into 


Salsipuedes  Creek  near  College  Lake. 
The  project  footprint  continues  from  the 
confluence  of  Corralitos  and 
Salsipuedes  Creeks,  down  Salsipuedes 
Creek  imtil  it  empties  into  the  Pajaro 
River.  The  project  area  is  mainly 
agricultural,  but  includes  the 
incorporated  City  of  Watsonville  on  the 
Santa  Cruz  County,  California  side  of 
the  river  and  the  unincorporated  Town 
of  Pajaro  on  the  Monterey  County, 
California  side.  Proposed  plans  will 
include:  No-action,  non-structural,  and 
structural  alternatives  to  be  determined 
during  the  planning  process.  The  EIS/ 
EIR  will  analyze  potential  impacts  on 
the  environment  on  these  alternatives, 
including  the  recommended  plan. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Ms.  Linda 
Ngim  either  by  telephone  at  (415)  977- 
8538,  by  fax  at  (415)  977-8695,  or  by 
mail  at  the  address  below. 
SUPPLEMENTARY  INFORMATION:  The  Army 
Corps  of  Engineer  and  Santa  Cruz  and 
Monterey  Counties  intends  to  prepare  a 
combined  EIS/EIR  to  assess  the 
environmental  effects  associated  with 
the  proposed  project.  The  public  will 
have  the  opportunity  to  comment  on 
this  environmental  impact  analysis 
before  any  action  is  taken  to  implement 
the  proposed  action. 

1.  Scoping 

The  Army  Corps  of  Engineers  will 
hold  a  scoping  meeting  on  Thursday, 
June  21,  2001  at  the  Watsonville  Senior 
Center,  114  East  Fifth  Street  in 
Watsonville,  California,  95076  from  5 
p.m.  to  7  p.m.  Federal,  State  and  Local 
agencies  are  invited  to  participate  at  the 
public  meeting  or  by  submitting  data, 
information,  and  comments  identifying 
relevant  environmental  and 
socioeconomic  issues  to  be  addressed  in 
the  environmental  analysis.  Useful 
information  includes  other 
envirotunental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  analysis,  and 
potential  measures  associated  with  the 
proposed  action.  Comments, 
suggestions,  and  requests  to  be  placed 
on  the  mailing  list  for  announcements 
and  for  the  Draft  EIS/EIR,  should  be  sent 
to  Ms.  Linda  Ngim,  U.S.  Army  Corps  of 
Engineers,  San  Francisco  District,  333 
Market  Street,  7th  floor  (CESPN-ET- 
PP),  San  Francisco,  California,  94105- 
2197.  Deadline  for  comments  to  be 
included  into  the  EIS/EIR  is  the  Close  of 
Business  July  31,  2001. 

2.  Availability  of  the  Draft  EIS/EIR 

The  Draft  EIS/EIR  is  expected  to  be 
published  in  early  January  2002,  and  a 
public  hearing  to  receive  comments  on 


the  Draft  EIS/EIR  will  be  held  after  it  is 
published. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  01-14515  Filed  6-7-01;  8:45  am] 

BlUmO  COOC  3710-19-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  Corps  of 
Engineers 

Inland  Waterways  Users  Board; 
Meeting 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  Accordance  with  10(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
Public  Law  (92-463).  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  July  18,  2001,  in 
Davenport.  Iowa,  River  Center,  Iowa  and 
Missouri  Rooms,  136  East  3rd  Street, 
(Tel.  (563)  326-8500).  Registration  will 
begin  at  7:30  am  and  the  meeting  is 
scheduled  to  adjourn  at  1  pm.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Norman  T.  Edwards,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  CECW-PD, 
441  G  Street,  NW.,  Washington,  DC 
20314-1000. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer 
(FR  Doc.  01-14514  Filed  6-7-01;  8:45  am] 

BILUNG  CODE  3710-92-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chi  if  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7, 
2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
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Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ON^  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  vdll  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  June  4.  2001. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Title:  Applications  for  Grants  imder 
the  Smaller  Learning  Conununities 
Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  700 
Burden  Hours:  45.500 

Abstract:  This  application  will  be 
used  to  award  grants  to  local 
educational  agenices  for  the  purpose  of 
creating  and  implementing  smaller 
learning  environments  in  large  high 
schools. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 


accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346. 

Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address  ^ 

Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  01-14433  Filed  6-7-01;  8:45  am] 

BIUJNQCOOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995.     . 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7, 
2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simmiary  of  the  collection;  (4) 
Description  of  the  need  for,  and 


proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  4,  2001. 
John  Tre§sler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  National  Assessment  of 
Educational  Progress.  2002  Field  Test 
for  the  2003  Full  Scale  Assessment. 

Frequency:  Pilot  and  field  test. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions: 
State,  Local,  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  9.750 
Burden  Hours:  2.500 

Abstract:  The  NAEP  Technology 
Based  Assessment  Project  (TBA)  is 
meant  to  explore  the  feasibility  and  best 
methods  for  assessing  mathematics  and 
writing  on  line.  It  is  also  intended  to 
explore  students'  abilities  to  solve 
problems  in  technology-rich 
environments.  It  is  anticipated  that  in 
the  future  such  technology-based 
assessments  will  reduce  assessment 
burden  by  allowing,  among  other  things, 
for  online  administration  and  scoring  of 
assessment  instruments.  The  pilot  study 
uses  background  questions  and  items 
from  suitable  subject  questionnaires, 
including  questions  about  computer  use 
that  are  currently  cleared  for  other 
NAEP  studies. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issue8ded.gov  or 
faxed  to  202-708-9346. 
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Please  specify  the  complete  title  of  the 
information  collection  when  making 
your  request.  Comments  regarding 
burden  and/or  the  collection  activity 
requirements  should  be  directed  to 
Kathy  Axt  at  her  internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339. 

(FR  Doc.  01-14434  Filed  6-7-01;  8:45  am] 
BIUJNG  COOE  4O0O-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC01-542-001,  FERC-542] 

information  Collection  SutHnitted  for 
Review  arKl  Request  for  Comments 

June  4,  2001. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 
of  the  Office  of  Management  and  Budget 
(0MB)  and  request  for  comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  provisions 
of  section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission  did 
not  receive  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
January  24.  2001  (66  FR  7634)  and  has 
made  a  notation  in  this  submission. 
DATES:  Comments  regarding  this 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
July  9.  2001. 

ADDRESSES:  Address  comments  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Federal  Energy 
Regulatory  Commission  Desk  Officer, 
725  17th  Street,  NW.,  Washington  DC 
20503.  A  copy  of  the  conmients  should 
also  be  sent  to  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Chief  Information  Officer,  Attention: 
Mr.  Michael  Miller,  CI-1,  888  First 
Street  NE.,  Washington,  DC  20426.  Mr. 
Miller  may  be  reached  by  telephone  at 
(202) 208-1415,  by  fax  at  (202) 208- 


2425,  and  by  e-mail  at 
mike.miUei@ferc.fed.  us. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  submitted  to 
OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
542  "Gas  Pipeline  Rates;  Rate  Tracking" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No:  1902-0070.  The 
Commission  is  requesting  reinstatement, 
without  change,  of  the  previously 
approved  data  collection  for  which 
approval  expired  December  31,  2000, 
and  a  three-year  approval  of  the 
collection  of  data.  This  is  a  mandatory 
information  collection  requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  of  Sections  4,5,  and  16  of  the 
Natural  Gas  Act  (NGA)  and  Title  IV  of 
the  Natural  Gas  Policy  Act  (NGPA),  15 
U.S.C.  3301-3432.  These  statutes 
empower  the  Commission  to  collect 
natural  gas  transmission  cost 
information  from  interstate  natural  gas 
transporters  for  the  piirposes  of 
verifying  that  these  costs,  which  are 
passed  on  to  pipeline  companies,  are 
just  and  reasonable.  The  Commission 
implements  these  requirements  in  18 
CFR  154.4;  154.7;  154.101;  154.107; 
154.201;  154.207-209  and  154.401- 
.403.  Interstate  natural  gas  pipelines  are 
required  by  the  Commission  to  track 
their  transportation  associated  costs  to 
allow  for  the  Commission's  review  and 
where  appropriate,  approval  of  the 
through  of  these  costs  to  pipeline 
customers.  Most  of  the  FERC-542 
tracking 'filings  are  scheduled 
accountings  of  the  cost  of  fuel  or  electric 
power  necessary  to  operate  compressor 
stations.  Other  track  the  costs  of  Gas 
Research  Institute  fees,  the 
Commission's  annul  charge  adjustment 
assessments,  and  various  cost 
reimbursements . 

Tracking  filings  may  be  submitted  to 
any  time  or  on  a  regularly  scheduled 
basis  in  accordance  with  the  pipeline 
company's  tariff.  Filings  may  be  either: 
(1)  Accepted;  (2)  suspended  and  set  for 
hearing;  (3)  suspended,  but  not  set  for 
hearing;  or  (4)  suspended  for  further 
review,  such  as  technical  conference  or 
some  other  type  of  Commission  action. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  55  natm^  gas 
pipeline  companies. 

6.  Estimated  Burden:  23,100  total 
burden  hours,  55  respondents,  165 


responses  annually,  140  hours  per 
response. 

Authority:  Sections  4.  5  and  16  of  the  NGA 
(15  U.S.C.  717-717W)  and  Title  IV  of  the 
Natural  Gas  Policy  Act  (NGPA),  15  U.S.C. 
3301-3432. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14435  Filed  6-7-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP01-376-000] 

intermountain  Municipal  Gas  Agency 
and  Questar  Gas  Company;  Notice  of 
Petition  for  Declaratory  Order 

June  4,  2001. 

On  May  25,  2001,  the  Intermoiutain 
Municipal  Gas  Agency  (IMGA)  ^  and 
Questar  Gas  Company  (Questar  Gas), 
formerly  Moimtain  Fuel  Supply 
Company,  filed  a  joint  petition  for  a 
declaratory  order  by  the  Commission 
addressing  jurisdictional  issues  raised 
by  an  agreement  under  which  Questar 
Gas  is  to  undertake  natural  gas 
transportation  services  for 
mimicipalities  in  Utah  and  Arizona  for 
operation  of  their  retain  natural  gas 
utilities.^ 

Questar  Gas  has  agreed  to  provide 
transportation  service  to  municipalities 
in  Utah  pursuant  to  a  settlement 
agreement  approved  by  the  Public 
Service  Commission  of  Utah  (Utah  PSC). 
The  petitioners'  joint  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/onIine/rims.htm  (call 
202-208-2222  for  assistance). 

Questar  Gas'  northern  Utah 
distribution  system,  which  is  a 
designated  service  area  pursuant  to 
section  7(f)  of  the  Natural  Gas  Act 
(NGA),3  includes  Questar  Gas'  southern 
Idaho  and  northern  Utah  distribution 
facilities.  Questar  Gas'  southern 
distribution  system  operates  as  an 
exempt  Hinshaw  system  pursuant  to 
NGA  section  1(c).  Questar  Gas'  northern 


'  IMGA  is  a  group  of  Utah  municipalities 
organized  pursuant  to  the  Interlocal  Cooperation 
Act.  Title  11  Chapter  13  of  the  Utah  Code,  which 
allows  Utah  municipalities  to  organize  a 
cooperative  legal  entity  having  the  same  powers  as 
a  municipality  including  those  given  by  the  statute. 

^  Although  the  municipalities  presently  have 
requested  only  transportation  service,  Questar  Gas 
believes  the  same  issues  will  arise  if  it  is  requested 
in  the  future  to  make  sales  of  natural  gas  for  resale 
by  the  municipalities. 

»  82  FERC  116.057  (1998). 
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and  southern  distribution  systems  are 
not  intercoimected. 

Acting  at  the  direction  of  member 
municipalities,  including  Hildale,  Utah, 
Colorado  City,  Arizona,  Kanab,  Utah, 
and  Fredonia,  Arizona,  IMGA  has 
requested  that  Questar  Gas  deliver 
interstate  gas  supplies  from  its 
interconnections  with  interstate 
pipelines  to  the  interconnection 
between  Questar  Gas'  southern  system 
feeder  line  and  Hildale's  municipal 
pipeline  at  the  City  of  Hurricane,  Utah. 
From  that  point,  the  gas  supplies  would 
then  be  transported  by  IMGA  through 
Hildale's  22-inile  municipal  pipeline  to 
Hildale,  Utah.  Some  of  the  gas  would 
then  be  delivered  to  a  planned 
municipal  pipeline  that  would  cross  the 
Utah  border  into  northern  Arizona  and 
then  back  into  Utah,  terminating  at 
Kanab.  Utah,  to  service  only  the 
residents  of  Kanab,  Utah.  In  the 
alternative,  a  new  municipal  pipeline 
could  be  jointly  built  to  serve  not  only 
Kanab,  Utah,  but  also  Colorado  City. 
Arizona,  and  Fredonia,  Arizona.  The 
Kaibab  Paiute  Indian  tribe  in  Arizona 
may  also  participate.^  Each  city  would 
connect  to  the  pipeline  and  distribute 
and  sell  the  gas  through  a  municipal 
utility  to  their  respective  residential, 
commercial  and  industrial  end-users. 

In  a  recent  proceeding  before  the  Utah 
PSC,  Hildale  and  IMGA  requested  that 
the  Utah  PSC  order  Questar  Gas  to 
provide  wholesale  transportation 
service  for  Hildale  and  similarly 
situated  Utah  municipalities.  Under  the 
terms  of  a  stipulation  resulting  in  an 
approved  settlement  in  that  proceeding, 
Questar  Gas  has  agreed  to  provide  such 
wholesale  transportation  service, 
provided  it  does  not  jeopardize  Questar 
Gas'  NGA  section  1(c)  Hinshaw 
exemption. 

Accordingly,  the  petition  seeks  a 
declaratory  order  addressing  Questar 
Gas'  concerns  regarding  the 
jurisdictional  consequences  of 
providing  transportation  service  directly 
to  Kanab,  Utah,  where  the  pipeline 
serving  Kanab  crosses  into  Arizona 
before  reentering  Utah,  and  to 
mimicipalities,  like  Colorado  City  and 
Fredonia,  Arizona,  located  outside  of 
Utah.  Questar  Gas  requests  that  the 
Commission  address  the  jurisdictional 
implications  of  such  transportation 
services  on  Questar's  existing  NGA 
section  1(c)  Hinshaw  exemption  for  its 
southern  distribution  system  and 
Questar  Gas'  ability  to  seek  in  the  future 


*  The  petition  notes  that  Indian  tribes  are 
identified  as  entities  that  can  participate  in 
intergovernmental  agreements  with  municipalities 
under  Arizona  law  A.R.S.  11-951  (1998). 


a  service  area  determination  for  this 
system  under  NGA  section  7(f). 

The  petition  seeks  clarification 
regarding  whether  Questar  Gas  would 
need  NGA  certificate  authority,  such  as 
a  blanket  transportation  certificate 
issued  pursuant  to  section  284.224  of 
the  Commission's  regulations  (18  CFR 
284.224).  to  render  wholesale 
transportation  service  or  to  construct 
facilities  for  transportation  of  gas  to 
municipal  utilities  located  within 
Questar  Gas'  existing  designated  NGA 
section  7(f)  service  area  or  any  such 
service  area  designated  for  Questar  Gas 
in  the  future.  In  addition,  the  petition 
raises  the  issue  of  whether  Questar  Gas 
would  lose  its  Hinshaw  exemption  by 
providing  wholesale  transportation 
service,  constructing  facilities  for  such 
service,  or  connecting  its  northern 
section  7(f)  system  to  its  southern 
Hinshaw  system  so  that  gas  could  flow 
from  one  to  the  other. 

IMGA  requests  clarification  of  the  rate 
implications  for  Utah  municipalities 
presently  receiving  wholesale 
transportation  from  Questar  Gas.  as  a 
Hinshaw  pipeline,  if  Questar  Gas 
accepts  a  section  284.224  blanket 
transportation  certificate  to  authorize 
Questar  Gas'  transportation  of  gas  that 
ultimately  would  be  distributed  by 
municipal  utilities  in  non-Utah  cities. 

The  petition  also  raises  the  issue  of 
whether  Questar  Gas  may  elect, 
piursuant  to  the  Commission's 
regulations  governing  service  under  a 
section  284.224  blanket  certificate,  to 
charge  the  Utah  PSC's  currently 
approved  rate  for  Questar  Gas'  existing 
liinshaw  transportation  services  for 
municipal  utilities  in  Utah  as  Questar 
Gas'  rate  for  transportation  service  for 
Arizona  municipalities. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  o^ 
this  petition.  First,  any  person  wishing 
to  obtain  legal  status  by  becoming'  a 
party  to  the  proceeding  should,  on  or 
before  June  25.  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10). 

A  person  obtaining  party  status  will 
be  placed  on  the  service  list  maintained 
by  the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicants 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 


proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
the  comments  in  support  of  or  in 
opposition  to  matters  raised  in  the 
petition.  The  Commission  will  consider 
these  comments  in  determining  the 
appropriate  action  to  be  taken,  but  the 
filing  of  a  comment  will  not  serve  to 
make  the  filer  a  party  to  the  proceeding. 
The  Commission's  rules  require  that 
persons  filing  comments  in  opposition 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www/ferc/fed/us/efi/doorbell/h  tm . 

David  P.  Boergers. 

Secretary. 

(FR  Doc.  01-14437  Filed  6-7-01;  8:45  am] 

BILLING  cooe  anr-oi-M  • 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01-84-000] 

Salt  River  Project  Agricultural 
Improvement  and  Power  District  v. 
California  Independent  System 
Operator  Corporation;  Notice  of 
Complaint 

June  4.  2001. 

Take  notice  that  on  June  1.  2001.  Salt 
River  Project  Agricultural  Improvement 
and  Power  District  (SRP)  submitted  a 
Complaint  against  the  California 
Independent  System  Operator 
Corporation  (CAISO)  pursuant  to 
Section  206  of  the  Federal  Power  Act 
(FPA)  16  U.S.C.  824e.  SRP  alleges  that 
the  CAISO  over  collected  neutrality 
adjustment  charges  from  SRP.  for  the 
time  period  January  2000  through 
December  31.  2000.  in  violation  of  the 
FPA.  the  rate  cap  contained  in  CAISO's 
tariff  and  orders  of  the  Commission. 
SRP  also  alleges  that  the  CAISO  off-set 
these  erroneous  charges  against 
payments  owed  by  the  GAISO  to  SRP  for 
power  supplies  and  that  the  CAISO's 
tariff  violations  are  discouraging 
suppliers  from  providing  wholesale 
power  to  the  CAISO.  contrar>'  to  the 
Commission's  policy  goals.  SRP  seelcs 
refunds  of  the  alleged  over  charges,  plus 
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interest  calculated  in  accordance  with 
the  Commission's  regulations. 

Copies  of  the  iiling  were  served  upon 
the  California  Independent  System 
Operator  Corporation,  the  California 
Public  Utilities  Commission  and  all 
parties  to  Cities  of  Anaheim,  Azusa, 
Banning,  Colton  and  Riverside, 
California  v.  California  Independent 
System  Operator  Corporation,  Docket 
No.  ELOO-1 11-000,  where  similar  issues 
concerning  the  CAISO's  neutrality 
adjustment  charges  were  raised. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
mtist  be  filed  on  or  before  June  21 ,  2001 . 
Protests  will  be  considered  by  the 
CoDunission  in  determining  die 
appropriate  action  to  be  takan,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/ 
/wwvf. fere. fed.  us/ online /rims. htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  June  21,  2001.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2001{a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14436  Filed  6-7-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Ho.  2232^13  South  Carolina] 

Dulce  Energy  Corporation;  Notice  of 
Availability  of  Environmental 
Assessment 

June  4,  2001. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
analyzes  the  environmental  impacts  of 
Duke  Energy  Corporation's  (Duke) 
application  to  grant  a  non-project  use  of 
project  land  to  City  of  York  (York)  to 
install  a  pipeline  and  intake,  for  raw 


water  withdrawal,  in  Lake  Wylie,  a 
reservoir  for  the  Catawba- Wateree 
Hydroelectric  Project.  Duke's  proposed 
grant  would  also  allow  York  to 
withdrawal  up  to  6  million  gallons  of 
water  per  day  from  Lake  Wylie.  The 
Catawba- Wateree  Project  is  on  the 
Catawba  River  in  Lancaster,  York,  and 
Fairfield  Counties,  South  Carolina,  and 
Gaston,  Lincoln,  and  Burke  Counties, 
North  Carolina. 

The  EA  was  written  by  staff  in  the 
Office  of  Energy  Projects,  Federal 
Energy  Regulatory  Commission.  In  the 
EA,  Commission  staff  conclude  that 
approving  Duke's  application  to  grant 
the  use  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Copies  of  the  EA  can  be  viewed  on  the 
web  at  www.ferc.fed. us/ online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance.  Copies  are  also  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  Nfi.,  Room 
2A,  Washington  DC  20426,  or  by  calling 
(202)208-1371. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-14438  Filed  6-7-01;  8:45  am) 

MLUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2114-091  Washington] 

Public  Utility  District  No.  2  of  Grant 
County  Washington;  Notice  of 
Availability  of  Environmental 
Assessment 

)i|ne4,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47910),  the  Office  of  Energy 
Projects  has  reviewed  Public  Utility 
District  No.  2  of  Grant  County's 
application  for  an  amendment  to 
temporarily  waive  for  the  current  year 
the  spill  flow  requirements  applicable  to 
its  Priest  Rapids  Project,  located  on  the 
Coliunbia  River  in  Grant,  Yakima, 
Kittitas,  Douglas,  Benton  and  Chelan 
Counties,  Washington  and  has  prepared 
an  Environmental  Assessment  (EA).  The 
project  occupies  3,051.92  acres  of 
federal  lands  administered  by  the 
Biu^au  of  Land  Management 
Department  of  Energy,  Department  of 
Army,  Bureau  of  Reclamation,  and  the 
U.S.  Fish  and  Wildlife  Service. 


The  EA  contains  the  staff's  analysis  of 
the  potential  environmental  impacts  of 
the  proposed  amendment  and 
alternatives  developed  by  staff  and 
concludes  that  approval  of  the  staff 
recommended  alternative  woidd  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

The  EA  is  attached  to  a  Commission 
order  issued  on  June  1,  2001  for  the 
above  application.  Copies  of  the  EA  are 
available  for  review  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Washington,  DC  20426. 
or  by  calling  (202)  208-1371.  The  EA 
may  be  viewed  on  the  v/eb  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
(202)  208-2222  for  assistance). 

For  further  information,  contact 
Charles  Hall  at  (202)  219-2853. 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  01-14466  Filed  6-7-01;  8:45  am] 

BMJJNO  CODE  Sn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

May  31.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11986-000. 

c.  Date  Filed:  May  4,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project.  Seven  Oaks  Dam 
Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers,  on  the  Santa  Ana  River  in 
San  Bemadino  County,  California.  Part 
of  the  project  would  be  on  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact.  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address:  npsihydro@aol. 
com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles®ferc.fed.us. 
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j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
'  days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington.  DC  20426. 
Comments  recommendation, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere.  fed.  us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project.  The 
proposed  project  would  consist  of:  (1) 
An  existing  550-foot-high  and  500-foot- 
long  earthfill  dam  (2)  an  existing 
reservoir  having  a  surface  area  of  780 
acres  with  a  storage  capacity  of  145,000 
acre-feet  at  a  normal  water  surface 
elevation  of  2,610  feet  msl;  (3)  an  18- 
foot-diameter  800-foot-long  steel 
penstock;  (4)  a  powerhouse  containing 
two  generating  units,  with  a  total 
installed  capacity  of  5.8  MW;  (5)  a  25  kv 
transmission  line  approximately  20 
miles  long;  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  29  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particidar 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS '.  "NOTICE  OF  INTENT 


TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
•PROTEST",  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  serve  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergera, 

Secretary. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

June  4.  2001. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Change  Project  Boundary. 

b.  Project  No:  2579-040. 

c.  Date  Filed:  April  2,  2001. 

d.  Applicant:  Indiana  Michigan  Power 
Company. 

e.  Name  of  Project:  Twin  Bradch. 

f.  Location:  St.  Joseph  River, 
Mishawaka,  St.  Joseph  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)  825(r)  and  799  and 
801. 

h.  Applicant  Contact:  Mr.  Frank  M. 
Simms,  Fossil  and  Hydro  Operations, 
American  Electric  Power,  1  Riverside 
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Plaza,  Columbus,  OH  43215-2373,  (614) 
223-2918,  fmsimins@aep.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to: 
Anumzziatta  Purchiaroni  at  (202)  219- 
3297,  or  e-mail  address: 
anumzziatta.purchiaroni@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  ]uly  12,  2001. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.fed.us/efi/doorbell.htm. 

Please  include  the  project  number  (P- 
257&-040)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  Indiana 
Michigan  Power  Company  (I&M)  is 
requesting  the  Commission's  approval 
to  fill  an  existing  channel  located  within 
the  project  boundary.  The  channel 
forms  em  island,  and  provides  access  to 
the  St.  Joseph  River  to  four  property 
owners.  Accumulation  of  sediments  has 
allowed  for  wetland  type  vegetation  to 
grow  on  the  channel  surface. 
Additionally,  accumulation  of  debris 
and  other  materials  in  the  channel  area 
have  caused  some  health  concenxs 
among  the  City  officials.  To 
permanently  solve  this  problem,  I&M  is 
proposing  to  fill  the  channel  area,  so  as 
to  connect  the  island  with  properties 
across  the  channel.  I&M  is  proposing  to 
remove  the  filled  channel  and  island 
from  the  project  boundary,  and  to 
replace  the  wetland  area,  that  would  be 
lost  by  channel  filling,  to  another 
location  within  the  project  boundary. 
The  channel  and  the  island  are  both 
owned  by  the  licensee. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  pretest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  or 
'MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments,  one  copy  of  any 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-14464  Filed  6-7-01;  8:45  am] 

BtLLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  intervene 

June  4,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11976-000. 

c.  Date  filed:  April  19,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Starvation  Dam  Project  would  be 
located  on  the  Strawberry  River, 
approximately  3  miles  northwest  of  the 
Town  of  Duchesne,  in  Duchesne 
Coimty,  Utah.  The  project  would  be 
located  on  a  federally  owned  dam 


administered  by  the  U.S.  Bureau  of 
Reclamation. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact  Tom  Papsidero, 
(202)  219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11976-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project  The  proposed 
project  would  use  the  existing 
Starvation  Dam  which  has  a  reservoir 
surface  area  of  3,300  acres  and  a  storage 
capacity  of  167.000  acre-feet  at  a  normal 
elevation  of  5.712  feet  and  include:  (1) 
A  proposed  powerhouse  with  a  total 
installed  capacity  of  1.75  megawatts;  (2) 
a  proposed  800-foot-long.  6-foot- 
diameter  penstock:  (3)  a  proposed  1- 
mile-long,  15  kv  transmission  line;  and 
(4)  appurtenant  facilities.  The  project 
would  operate  in  a  run-of-river  mode 
and  would  have  an  average  annual 
generation  of  12.2  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 
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1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
applicafion  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conmient  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  cfpplication  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Conunents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 


filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICA-nON", 
"PROTEST"  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  b6 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14465  Filed  6-7-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6992-4] 

Agency  information  Collection 
Activities;  Submission  for  0MB 
Review;  Comnoent  Request;  TSCA 
Section  8(a)  Preliminary  Assessment 
information  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 


that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  TSCA  Section  8(a) 
Preliminary  Assessment  Information 
Rule  (EPA  ICR  No.  0586.09;  OMB 
Control  No.  2070-0054).  The  ICR,  which 
is  abstracted  below,  describes  the  natuire 
of  the  information  collection  and  its 
estimated  cost  and  burden.  The  Federal 
Register  docimient  required  imder  5 
CFR  1320.8(d),  soliciting  comments  on 
this  collection  of  information,  was 
published  on  December  8,  2000  (65  FR 
77022).  EPA  received  one  comment, 
which  has  been  addressed  in  this  ICR. 
DATES:  Additional  comments  may  be 
submitted  on  or  befcfre  July  9,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  by  phone  oq  (202)  260- 
2740  or  by  e-mail: 

"farmer.sandy@epa.gov."  You  may  also 
access  the  ICR  via  Internet  at  http:// 
www.epa.gov/icr/icr.htm.  Refer  to  EPA 
ICR  No.  0586.09  and/or  OMB  Control 
No.  2070-0054. 

ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0586.09  and  OMB  Control 
No.  2070-0054,  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code:  2822),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
and  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington.  DC 
20503. 

SUPPLEMENTARY  INFORMATION: 

Title:  TSCA  Section  8(a)  Preliminary 
Assessment  Information  Rule  (OMB 
Control  No.  2070-0054;  EPA  ICR  No. 
0586.09).  This  is  a  request  for  extension 
of  an  existing  approved  collection  that 
is  currently  scheduled  to  expire  on  May 
31.  2001.  Under  5  CFR  1320.10(e)(2).  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  the  submission  is  pending  at 
OMB. 

Abstmct:  Section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA) 
authorizes  EPA  to  promulgate  rules 
under  which  manufacturers,  importers 
and  processors  of  chemical  substances 
must  maintain  records  and  submit 
reports  to  EPA.  Promulgated  under 
TSCA  section  8(a),  EPA  uses  the 
Preliminary  Assessment  Information 
Rule  (PAIR)  (40  CFR  part  712)  to  collect 
information  to  identify,  assess  and 
manage  human  health  and 
environmental  risks  from  chemicals. 
PAIR  requires  chemical  manufacturers 
and  importers  to  complete  a 
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standardized  reporting  form  to  help 
evaluate  the  potential  for  adverse 
human  health  and  environmental  effects 
caused  by  the  manufactxire  or 
importation  of  identified  chemicals. 
Chemicals  for  which  a  justifiable 
information  need  for  production,  use  or 
exposure-related  data  can  be  satisfied  by 
the  use  of  the  PAIR,  are  identified 
individually  for  one-time  reporting 
under  PAIR.  In  addition  to  EPA,  other 
federal  agencies  may  demonstrate  a 
justifiable  information  need,  and  EPA 
will  identify  the  chemical  for  reporting 
under  PAIR.  In  most  instances  the 
information  that  EPA  receives  from  a 
PAIR  report  is  sufficient  to  satisfy  the 
information  need  in  question. 

Responses  to  the  collection  of 
information  are  mandatory. 
Respondents  may  claim  all  or  part  of  a 
notice  confidential.  EPA  will  disclose 
information  that  is  covered  by  a  claim 
of  confidentiality  only  to  the  extent 
permitted  by,  and  in  accordance  with, 
the  procedures  in  TSCA  section  14  and 
40  CFR  part  2.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  niunber. 
The  ONffl  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  28.45 
hours  per  report.  The  Agency  assiunes 
that  respondents  will  submit  an  average 
of  2.44  reports  annually,  for  a  per 
respondent  burden  of  69.41  hours. 
Burden  means  the  total  time,  effort  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  following 
is  a  summary  of  the  estimates  taken 
fit)m  the  ICR: 

Respondents/Affected  Entities: 
Manufacturers,  importers  and 
processors  of  chemical  substances  and 
mixtures. 

Frequency  of  Collection:  One-time,  on 
occasion. 


Estimated  No.  of  Respondents:  48. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,355  hours. 

Estimated  Total  Annual  Costs: 
$609,116. 

Changes  in  Burden  Estimates:  The 
total  burden  associated  with  this  ICR 
has  decreased  from  3,489  hours  in  the 
previous  ICR  to  3,355  hours  for  this  ICR. 
This  adjustment  in  burden  is 
attributable  to  carrying  through  in  the 
burden  hour  totals  the  adjustment  made 
to  the  unit  burden  of  the  CBI 
substantiation  requirement,  i.e.,  only  75 
percent  of  sites  or  reports  are  expected 
to  make  CBI  claims.  This  adjustment 
was  made  in  the  unit  burden 
calculations  in  the  previous  ICR  but  was 
not  carried  through  in  the  industry 
totals.  In  addition,  a  few  minor 
mathematical  corrections  were  made  to 
the  estimates  presented  in  the  previous 
ICR. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 

List  of  Subjects 

Environmental  protection.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  20,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  01-14478  Filed  6-7-01;  8:45  am) 
BHJJNG  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6993-3] 

Agency  Announcement  of  Information 
Collection  Activities:  Submission  for 
OMB  Review;  Comment  Request; 
Collection  of  2000  Aquatic  Animal 
Production  Industry  Data  (EPA  ICR 
1988.01) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUIMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  dociunent  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  "Collection  of  2000  Aquatic 
Animal  Production  Industry  Data"  (EPA 
ICR  No.  1988.01).  The  ICR  supporting 
statement  describes  the  natiu^  of  the 


information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instniments. 

DATES:  Comments  must  be  submitted  on 
or  before  July  9,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1988.01,  to  the  following 
addresses:  Sandy  Fanner,  US 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  St.,  NW.,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740  or 
e-mail  at  farmer.sandy@epa.gov,  or 
download  a  copy  off  the  Intemet  at 
http://www.epa.gov/icr  snA  refer  to  EPA 
ICR  No.  1988.01.  For  technical 
questions  about  the  ICR,  contact  Marta 
Jordan  by  phone  at  (202)  260-0817  or  by 
e-mail  at  jordan.mSrta@epa.gov.  For 
economic  questions  about  the  ICR, 
contact  Kristen  Strellec  by  phone  at 
(202)  260-6036  or  by  e-mail  at 
streUec.kristen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Collection  of  2000  Aquatic  Animal 
Production  Industry  Data  (EPA  ICR 
No.1988.01).  This  is  a  new  collection. 

Abstract:  EPA  is  planning  to  survey 
aquatic  animal  production  facilities  to 
collect  the  technical  and  economic 
information  EPA  will  need  to  develop 
effluent  limitations  guidelines  and 
standards.  Currently,  no  nationally 
applicable  effluent  limitations 
guidelines  and  standards  exist  to 
regulate  discharges  from  facilities  in  this 
point  source  category.  EPA  is 
developing  proposed  effluent 
regulations  for  this  category  due,  in  part, 
to  the  concern  that  excess  nutrients  and 
other  chemicals  may  be  entering  the 
Nation's  waters  itom  animal  production 
and  feeding  operations  (both  aquatic 
and  land  based). 

EPA  is  required  by  section  304(m)  of 
the  Clean  Water  Act,  33  U.S.C.  1314(m), 
to  identify  categories  of  sources  that 
discharge  pollutants  and  to  establish  a 
schedule  for  establishing  effluent 
limitations  guidelines  for  these 
categories.  EPA  is  also  required  by  the 
terms  of  a  Consent  Decree  with  the 
Natural  Resources  Defense  Council,  Inc. 
(NRDC)  to  propose  effluent  limitations 
guidelines  and  standards  for  the  aquatic 
animal  production  point  source 
category.  NRDC  v.  EPA,  (D.D.C.  Civ.  No. 
89-2980,  January  31, 1992.  as  modified). 
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EPA  is  conducting  the  surveys  to  collect 
the  information  EPA  needs  to  respond 
to  these  legislative  and  judicial 
requirements. 

The  Collection  of  2000  Aquatic 
Animal  Production  Industry  Data  is 
intended  to  collect,  from  industry,  the 
type  of  technical  and  economic 
information  required  by  EPA  to  develop 
effluent  limitations  guidelines  and 
pretreatment  standards.  The  surveys 
cover  aquatic  animal  production 
activities  for  both  the  private  and  public 
sector.  EPA  will  issue  the  survey 
instruments  under  authority  of  section 
308  of  the  Clean  Water  Act,  33  U.S.C. 
1318.  Responses  from  survey  recipients 
will  be  mandatory.  EPA  will  mail  the 
survey  instruments  to  aquatic  animal 
producers  after  OMB  approves  the  ICR. 
Respondents  will  have  the  right  to  claim 
information  as  confidential  business 
information.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  ciurently 
valid  OMB  control  number.  The  OMB 


control  numbers  for  EPA's  regulations 
are  listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15.  The  Federal  Register 
docimient  required  under  5  CFR 
1320.8(d)  soliciting  comments  on  this 
collection  of  information  was  published 
on  September  14,  2000  (65  FR  55522). 

Burden  Statement:  The  data  collection 
consists  of  4  elements:  the  screener 
survey,  a  detailed  survey,  a  follow-up 
collection  of  existing  wastewater 
sampling  data  from  a  sample  of  the 
detailed  questionnaire  respondents,  and 
a  follow-up  collection  of  economic 
information  on  multi-facility  companies 
as  necessary.  The  screener  survey  will 
help  to  identify  basic  information  on  all 
of  the  facilities  EPA  has  identified,  and 
will  help  EPA  develop  a  more  accurate 
mailing  list  and  representative  sampling 
frame  for  the  detailed  survey.  The 
detailed  survey  will  help  EPA  obtain 
from  a  representative  sample  of  facilities 
more  detailed  information  about 
facilities  within  the  various  industry 
sectors.  The  follow-up  activities  will 
allow  EPA  to  obtain  the  additional 


information  discussed  above.  The  total 
nationwide  public  reporting  and  record 
keeping  burden  for  this  information 
collection  is  estimated  to  be  24,840 
hours  (5,000  hours  for  the  soreener 
survey;  19,565  hours  for  the  detailed 
survey;  and  275  for  the  follow-up 
activities).  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions;  to 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  to  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  to  search  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  to  transmit  or 
otherwise  disclose  the  information. 


Table  1  .—Respondent  Average  Burden  per  Survey  Response  Activity 


Respondent  activity 


Total  burden  per  activity  (hours) 


Survey 


Screener 


Detailed  ^ 


FoHow-up 


Econ. 


Samp. 


Read  Instructions 

Gather  Information/Data  ... 

Complete  Sun^ey  Form 

Review  Survey  Responses 
All  Activities 


25 

5 

4 

4 

25 

11 

8 

7 

25 

8 

7 

7 

25 

^  7 

7 

5 

1 

31 

26 

23 

0 

2 

~e 

0 
2 


0 
2 
0 
1 
3 


j_ 


_L 


_!_ 


_L 


^  EPA  prepared  three  burden  estimates  depending  upon  the  type  of  respondent  and  whettier  the  respondent  availed  himself  or  hersetf  of  some 
options  to  lessen  the  burden. 

Table  2.— Collection  of  Aquatic  Animal  Production  Facilities  Data 


Total  number  of 
responses 


Average  bur- 
den per 
respondent 
(In  hours) 


Total  burden 
(in  hours) 


Average  labor 

costs  per 

respondent 

(In  dollars) 


Total  labor 

costs 
(In  dollars) 


Average  O&M 

costs  per 

respondent 

(in  dollars) 


Total  O&M 

cost 
(in  dollars) 


Total  costs 
(in  dollars) 


Screener  Survey,  Total  Respondent  Burden  and  Costs 


5,000 


5,000 


21 


105.000 


0.84 


4,200 


109,200 


Detailed  Survey,  Total  Respondent  Burden  and  Costs 


315 

315 
70  .. 


31 
26 
23 


9,765 
8,190 
1,610 


762 
579 
517 


240,030 

182.385 

36.190 


15 
15 
15 


4,725 
4.725 
1,050 


244.755 

187.110 

37,240 


Follow-up  Activities.  Total  ResporKlent  Burden  Costs 

100  

25  

• 

2 

3 

200 
75 

50 
67 

$5,000 
1,675 

$10.50 
9.50 

1,050 
236 

6.050 
1.913 

EPA  has  identified  approximately 
5,000  facilities  as  potential  aquatic 
animal  producers.  EPA  will  distribute 
the  screener  survey  to  all  of  the  facilities 


identified,  the  detailed  survey  to  a 
stratified  random  sample  of  about  500  to 
700  facilities,  and  the  follow-up  to  125 
facilities  (this  includes  25  for  sampling 


data  and  100  for  economic  data).  The 
estimated  cost  to  complete  the  screener 
survey  is  approximately  $21  per  site. 
The  estimated  cost  to  complete  the 
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detailed  survey  is  approximately  $517 
to  $762  per  site  (depending  on  the  type 
of  respondent).  The  estimated  cost  for 
the  follow-up  acrtivities  is  approximately 
$50  to  $67  per  site.  The  estimated  total 
industry  £ost  for  the  information 
collection  burden  is  $0.6  million. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  1988.01  in 
any  correspondence. 

Dated:  May  21,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  DtK.  01-14480  Filed  6-7-01;  8:45  am] 

HLLMO  CXXX  6560-5<MI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  A-2001-13;  FRL  6992-9] 

Clean  Air  Act  Operating  Permit 
Program;  Petitions  for  Objection  to 
State  Operating  Permit  for  Orange 
Recycling  and  Ethanol  Production 
Facility  Pencor-IMasada  Oxyr>oi,  LLC; 
Orange  County;  IMIddletown,  NY 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  order  on 

petitions  to  object  to  State  operating 

permit. 

SUMMARY:  This  dcxnunent  annoimces 
that  the  EPA  Administrator  has  partially 
granted  and  partially  denied  petitions  to 
object  to  a  State  operating  permit  issued 
by  the  New  York.  State  Department  of 
Environmental  Conservation  (NYSDEC) 
to  the  Orange  Recycling  and  Ethanol 
Production  Facility  (Facility),  proposed 
by  Pencor-Masada  Oxynol,  LLC 
(Masada)  for  construc:tion  and  operation 
in  Middletown,  NY.  Pursuant  to  section 
505(b)(2)  of  the  Clean  Air  Act  (Act), 
petitioners  may  seek  judicial  review  of 
those  portions  of  the  petitions  which 
EPA  denied  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  of  this  decision  under 
section  307  of  the  Act. 
ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petitions,  and  other 
supporting  information  at  the  EPA, 
Region  2,  290  Broadway,  New  York, 
New  York  10007-1866.  If  you  wish  to 
examine  these  d(x:uments,  you  should 
make  an  appointment  at  least  24  hours 
before  visiting  day. 

The  final  order  is  also  available 
electronic:ally  at  the  following  adchess: 


http://www.epa.gov/region07/programs/ 

artd/air/titleS/petitiondb/petitions/ 

masada_decision2000.pdf 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Riva,  Chief,  Permitting 
Section,  Air  Programs  Branch,  Division 
of  Environmental  Planning  and 
Protection,  EPA,  Region  2,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  telephone  (212)  637- 
4074. 

SUPPLEMENTARY  INFORMATION:  The  Act 
affords  EPA  a  45-day  period  to  review, 
and  object  to  as  appropriate,  operating 
permits  proposed  by  State  permitting 
authorities.  Section  505(b)(2)  of  the  Act 
authorizes  any  person  to  petition  the 
EPA  Administrator  within  60  days  after 
the  expiration  of  this  review  period  to 
object  to  State  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  State,  unless  the 
petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period  or  the 
grounds  for  the  issues  arose  after  this 
period. 

Between  June  and  September,  2000, 
the  EPA  received  35  petitions  from  29 
different  petitioners,  requesting  that 
EPA  object  to  the  issuance  of  the  title  V 
operating  permit  to  the  Facility  owned 
and  operated  by  Masada  and  l(x:ated  in 
the  city  of  Middletown,  Orange  County, 
New  York.  Robert  C.  LaFleur,  president 
of  Spectra  Environmental  Group,  Inc. 
(Spectra),  submitted  the  most  detailed 
petition.  Spectra's  petition  raised  many 
of  the  same  issues  posed  by  other 
petitioners.  Other  petitions  were 
submitted  by  Lois  Brought  on,  Wanda 
Brown,  Louisa  and  George  Centeno  with 
Leslie  Mongilia,  Maria  Dellasandro,  R. 
Dimieri,  Lori  Dimieri,  Dawn  Evesfield, 
Marvin  Feman,  Deborah  Glover,  Anne 
Jacobs,  Barbara  Javalli-Lesiuk,  Marie 
Karr,  June  Lee,  Ruth  MacDonald, 
Bemice  Mapes,  Donald  Maurizzio,  Alice 
Meola,  Daniel  Nebus,  Jeanette  Nebus, 
Mr.  and  Mrs.  Hillary  Ragin,  M. 
Schoonover,  Mildred  Sherlock, 
LaVinnie  Sprague,  Matthew  Sprague, 
Hubert  van  Meurs,  Al&^d  and  Catherine 
Viggiani,  Paul  Weimer  and  Leonard 
Wodka. 

The  petitions  with  respect  to  this 
facility  raised  a  nimiber  of  distincrt 
claims,  characterized  as  either 
administrative/public  participation 
issues  or  technical/regidatory  issues. 
The  petitioners  alleged  that  the 
NYSDEC  did  not  comply  with  the 
applicable  public  participation 
requirements  in  issuing  the  Masada 
permit  because  NYSDEC  did  not:  (1) 


Notify  the  public  of  the  extended 
opportunity  for  comment;  (2)  make 
available  to  the  public  requisite 
information  necessary  to  review  the 
permit;  (3)  offer  the  public  an 
opportunity  to  comment  on  significant 
changes  to  the  draft  permit;  (4)  properly 
inform  the  public  of  its  right  to  petition 
to  the  EPA  Administrator;  (5) 
substantively  review  public  comments; 
(6)  grant  requests  for  a  second  public 
hearing,  and  (7)  translate  the  public 
notices  and  key  documents  for  the  non- 
English  speaking  members  of  the 
community.  The  petitioners  also  assert 
that  the  Masada  permit  did  not  comply 
with  the  applicable  technical/regulatory 
requirements  in  that  the  permit:  (1)  Fails 
to  assure  compliance  with  major  source 
preconstruction  permitting 
requirements  under  the  Acrt;  (2)  does  not 
assure  compliance  with  several 
allegedly  applicable  federal  emissions 
standards,  (3)  omits  required  provisions 
governing  chemical  accident  prevention 
requirements,  namely  section  112(r)  of 
the  Act  and  EPA's  implementing 
regulations  at  40  CFR  part  68,  and  (4) 
does  not  comply  with  the  Executive 
Order  12898  on  environmental  justice. 

On  May  2,  2001,  the  Administrator 
issued  an  order  partially  granting  and 
partially  denying  the  petitions.  The 
order  explains  the  reasons  behind  EPA's 
conclusion  that  NYSDEC  must  provide 
an  opportunity  for  public  review  of 
certain  operational  requirements  in  the 
final  permit  issued  to  Masada,  namely 
the  methcKlology  which  limits  the 
potential  annual  emissions  of  NOx  and 
SO2  from  the  facility.  The  order  also 
requires  the  inclusion  of  certain 
provisions  of  the  New  Source 
Performance  Standards  (NSPS)  for 
Industrial,  Commercial  and  Institutional 
Steam  Generating  Units,  specifically  the 
applicable  reporting  and  recordkeeping 
requirements  of  NSPS  Subpart  Db.  The 
order  provides  an  explanation  on  the 
reasons  for  denying  die  petitioners' 
remaining  claims. 

Date:  May  24.  2001. 
William  J.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
(FR  Doc.  01-14482  Filed  6-7-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6993-5] 

Recent  Posting  to  the  Applicability 
Determination  Index  (ADI)  DatatMse 
System  of  Agency  Applicability 
Determinations,  Altemative  Monitoring 
Decisions,  and  Regulatory 
Interpretations  Pertaining  to  Standards 
of  Performance  for  New  Stationary 
Sources  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces 
applicability  determinations,  altemative 
monitoring  decisions,  and  regulatory 
interpretations  that  EPA  has  made 
under  the  new  source  performance 
standards  (NSPS)(40  CFR  part  60),  and 
the  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)(40 
CFR  parts  61  and  63). 
FOR  FURTHER  INFORMATION  CONTACT:  An 
electronic  copy  of  each  complete 
document  posted  on  the  Applicability 
Determination  Index  (ADI)  database 
system  is  available  on  the  Internet 
through  the  ADI  at  http://es.epa.gov/ 
oeca/eptdd/adi.html.  The  document 
may  be  lociated  by  date,  author,  subpart, 
or  subject  search.  For  questions  about 
the  ADI  or  this  notice,  contact  Valerie 
Bynum  at  EPA  by  phone  at  (202)  564- 
4189,  or  by  email  at 
bynum.valeTie@epamail.epa.gov.  For 
technical  questions  about  the  individual 
applicability  determinations  or 


monitoring  decisions,  refer  to  the 
contact  person  identified  in  the 
individual  documents,  or  in  absence  of 
a  contact  person,  refer  to  the  author  of 
the  d(x:iunent. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Provisions  to  the  NSPS 
in  40  CFR  part  60  and  the  NESHAP  in 
40  CFR  part  61  provide  that  a  source 
owner  or  operator  may  request  a 
determination  of  whether  certain 
intended  ac:tions  constitute  the 
commencement  of  construcrtion, 
reconstruction,  or  modification.  EPA's 
written  responses  to  these  inquiries  are 
broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  The  NSPS  and  NESHAP  also 
allow  sources  to  seek  permission  to  use 
monitoring  or  recordkeeping  which  is 
different  bova  the  promulgated 
requirements.  See  40  CFR  60.1 3(i), 
61.14(g),  63.8(b)(1),  63.8(f).  and  63.10(f). 
EPA's  written  responses  to  these 
inquiries  are  broadly  termed  altemative 
monitoring  decisions.  Further,  EPA 
responds  to  wrritten  inquiries  about  the 
broad  range  of  NSPS  and  NESHAP 
regulatory  requirements  as  they  pertain 
to  a  whole  soiu-ce  category.  These 
inquiries  may  pertain,  for  example,  to 
the  type  of  sources  to  vvhich  the 
regulation  applies,  or  to  the  testing, 
monitoring,  recordkeeping  or  reporting 
requirements  contained  in  the 
regulation. 

EPA  currently  compiles  EPA-issued 
NSPS  and  NESHAP  applicability 
determinations,  altemative  monitoring 
decisions,  and  regulatory 


interpretations,  and  posts  them  on  the 
Applicability  Determination  Index  (ADI) 
on  a  quarterly  basis.  The  ADI  is  an 
electronic  index  on  the  Internet  with 
over  one  thousand  EPA  letters  and 
memoranda  pertaining  to  the 
applic:ability,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  NSPS  and  NESHAP. 
The  letters  and  memoranda  may  be 
searched  by  date,  office  of  issuance, 
subpart,  citation,  control  number  or  by 
string  word  searches. 

Today's  notice  comprises  a  summary 
of  63  of  such  dcxnunents  added  to  the 
ADI  on  April  17,  2001.  The  subject, 
author,  recipient,  and  date  (header)  of 
eacii  letter  and  memorandum  is  listed  in 
this  n1)tice,  as  well  as  a  brief  abstracrt  of 
the  letter  or  memorandum.  Complete 
copies  of  these  documents  may  be 
obtained  from  the  ADI  at  http:// 
es.epa.gov/oeca/eptdd/adi.html. 

Summary  of  Headers  and  Abstracts 

The  following  table  identifies  the 
database  control  number  for  each 
document  posted  on  the  ADI  database 
system  on  April  17,  2001,  the  applicable 
category,  the  subpart(s)  oiF40  CFR  part 
60,  61,  or  63  (as  applicable)  covered  by 
the  d(x:ument,  and  the  title  of  the 
d(x:imient,  which  provides  a  brief 
description  of  the  subject  matter.  We 
have  sdso  included  an  abstracrt  of  eac:h 
document  identified  with  its  control 
number  after  the  table.  These  abstracts 
are  provided  solely  to  alert  the  public  to 
possible  items  of  interest  and  are  not 
intended  as  substitutes  for  the  full  text 
of  the  dcxniments. 


ADI  Determinations  Uploaded  on  April  17 

,2001 

Control  No. 

Category 

Subpart 

Title 

M010002  

MACT  

MACT  

KK 

Coating  Finishing  Lines  with  Some  Rotogravure  Print- 
ing 
Degreaser  Subject  to  Aerospace  MACT 
Applicability  of  OSWRO  MACT  to  a  Chute 
Aerospace  MACT  Applicability  &  Transition  Policy 
Altemative  Monitoring 
Applicability  to  In-line  Check  Valves 
Performance  Test  Deadline  Extension 

M010003  

T,  GG 

M010004  

M010005'. 

MACT  

MACT  

DD  

GG  

JJJ  

H  

M010006  

MACT  

M010008  

MACT 

M010009 

MACT  

MACT  

MACT  

NESHAP  

NESHAP  

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

NSPS 

M010010 

M010011  

Z000006 

Z010002 

0000117  

0000118  

0000119 

0000120 

0000121  

0000122  

0000123  

0000124 

0000125  

0000126 

0000127  

A  

ODD,  NNN 

FF 

F,  V 

Db  

Dc  

VW  

000  

J 

000  

NNN 

Ob  

ODD 

Dc  

BB 

Test  Waiver  Request 

Mineral  Wool  &  Wool  Fiberglass  Resin  Curing 
Treatment  and  Control  Requirements  for  TSO  Facili- 
ties 
Equivalent  Equipment  and  Pr(x»dures 
Coke  Oven  Gas  Under  NSPS  Subpart  Db 
Request  for  Waiver  for  Monitoring  Under  Subpart  Dc 
Sutipart  VW  Applicability  to  a  Battery  Pack  Line 
Portable  Automatic  Aggregate  Sampling  Devices  Ap- 

plk»bility 
Definition  of  "all  12  hour  periods"  Under  Subpart  J 
Test  Waiver  for  Stone  &  Lime  Company 
Alternative  Monitonng  Methodology 
Boiler  Modrfication 
Waiver  of  Source  Test 
Altemative  Fuel  Usage  Recordkeeping 
Brown  Stock  Washer  Exemptk>n 

30006 
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ADI  Oeterminations  Uptoaded  on  April  17,  2001 


Control  Ho. 


0000128 
0000129 
0000130 
0100001 
0100002 
0100003 
0100004 
0100005 
0100006 
0100007 
0100008 
0100009 
0100010 
0100011 

0100012 

0100013 
0100014 
0100015 
0100016 
0100017 
0100018 
0100019 
0100020 
0100021 
0100022 

0100023 
0100024 
0100025 

0100026 
0100027 
0100028 
0100029 
0100030 
0100031 
0100032 
0100033 
0100034 

0100035 

0100036 
0100037 
0100038 


Category 


^4SPS  . 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 
NSPS. 

NSPS. 

NSPS  . 
NSPS. 
NSPS. 
NSPS  . 
NSP&. 
NSPS  . 
NSPS  . 
NSPS. 
NSPS. 
NSPS. 

NSPS. 
NSPS. 
NSPS 

NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 
NSPS 

NSPS 

NSPS 
NSPS 
NSPS 


Subpart 


GG.  A  .. 
GG.A  .. 

Db 

AAa 

000,  A 

GG 

Db 

J 

Db 

GG.  A  .. 

Dc  

Db.  A  ... 
Db.  A  ... 
HH  


PPP 


Db 

GG 

AA 

Dc  

GG 

NNN.  RRR.  Dc 

GG  

GG 

000.  LLL 

BB 


GG 

EE. 

W. 


Dc  

GG.A 

Db 

Do.  A.. 
GG,  A 
UU,  A  . 

Db 

GG  

J.  A  .... 


J.  A  .. 

VW  . 
A.  J  .. 
QOQ 


Title 


Subpart  GG — Alternative  Monitoring  and  Testing 

Sut>part  GG — Waiver  of  Initial  Pertormarice  Test 

Subpart  Db — Coke  Oven  Gas  &  Furnace  Oven  Gas 

Alternative  Sampling  Procedure 

Relocated  Crusher 

Monitor  Certification  Deadline  Extension 

Predictive  Emission  Monitoring 

Alternative  Monitoring  Procedure 

NOx  Emission  Standard  Applicability 

Test  Waiver 

Recordkeeping  Waiver 

PredH:tive  Emission  Monitoririg 

Predk:tive  Emission  Monitoring 

Altemative  Opacity  Monitoring  Under  NSPS  Subpart 
HH 

Request  to  Monitor  Third  Field  of  a  Three-Field  Wet 
ESP 

Altemative  Opacity  Monitoring  Under  Subpart  Db 

Custom  Fuel  Monitoring  Schedule 

Applrcability  of  Subpart  AA  to  EAF  at  a  Foundry 

Approval  of  Derate  Proposal 

Altemative  Monitoring  Schedule  Under  Subpart  GG 

Altemative  Monitoring  Proposals 

Altemative  Monitoring  for  Subpart  GG 

Altemative  Monitoring  for  Sut>part  GG 

Pertormar)ce  Test  Deadline  Extension 

Exemption  from  TRS  Standards  for  Brown  Stock 
Washers 

Nitrogen  Monitoring  Waiver 

HVLP  Transfer  Effk:iency 

Applicability  to  In-line  Check  Valves/Limited  VOC 
Equipment 

Opacity  Monitorfng  Altemative 

Test  Deadline  Extension 

Opacity  Monitoring  Altemative 

Test  Deadline  Extension 

Test  Deadline  Extension 

Visil)le  Emission  Test  Reduction 

Opacity  Monitoring  Alternative 

Custom  Fuel  Monitoring  Schedule 

CEM  Requirement  for  Measuring  H2S  Vapors  in  Load- 
ing Racks 

Approval  of  H2S  Altemative  Monitoring  for  Loading 
Racks 

Altemative  Compliance  Method  Under  Subpart  VW 

Refinery  Fuel  Gas  Altemative  Monitorir>g  Plan 

QOQ  Applicab«lity  to  Oil  Refinery 


Abstracts: 

ADI  Control  ifMOl  0002 

Q.  Is  a  facility  with  finishing  lines 
that  perform  rotogravxire  printing  and 
coating  excluded  from  the  Printing  and 
Publishing  MACT  if  it  maintains  records 
under  Section  63.829(f)  for  each 
finishing  line? 

A.  Yes.  The  fecility  is  excluded  from 
the  MACT  provided  it  maintains  records 
under  Section  63.829(f)  to  show  that  for 
each  month  the  mass  of  inks,  solvents 
etc.  applied  by  the  print  station  on  each 
finishing  line  does  not  exceed  five 
weight-percent  of  the  total  mass  of  inks, 
solvents,  etc.  applied  by  that  finishing 
line  in  that  month. 


ADI  Control  *M010003 

Ql:  How  should  potential  to  emit  be 
calculated  for  the  halogenated  solvent 
cleaning  MACT? 

Al:  Tne  equation  for  PTE  in  the 
Halogenated  Solvent  Cleaning  MACT  is 
the  correct  equation  to  use  when 
determining  PTE  for  the  MACT. 

Q2:  Is  Component  Repair  Technology 
(CRT)  a  major  source  as  defined  at  40 
CFR  Sec.  63.2,  subject  to  the  Aerospace 
MACT? 

A2:  Yes.  CRT  is  considered  a  major 
source  as  defined  at  40  CFR  63.2  and  is 
subject  to  the  Aerospace  MACT  based 
on  the  PTE. 

Q3 :  Is  CRT  subject  to  Title  V 
permitting? 

A3:  Yes.  CRT  is  subject  to  Title  V 
permitting. 


ADI  Control  «M01 0004 

Ql:  Does  the  client's  portable' funnel 
type  "chute"  meet  the  definition  of 
transfer  system  imder  40  CFR  63.681? 

Al:  Yes.  Based  on  the  information 
submitted  and  a  phone  call  on  March 
01,  2000,  yoiu^  client's  chute  does  meet 
the  definition  of  transfer  system  under 
40  CFR  63.681. 

Q2:  What  emission  control 
equipment,  if  any,  is  required  during  the 
transfer  of  material  fi'om  container  to 
container  for  the  purpose  of  repackaging 
the  waste? 

A2:  Required  control  equipment 
which  are  not  individual  drain  systems 
are  given  at  40  CFR  63.689(c)(1)— (3). 
The  control  equipment  includes  covers, 
hard  piping  or  an  enclosed  transfer 
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system  vented  through  a  closed  vent 
system  to  a  control  device. 

ADI  Control  §M010005 

Q:  Does  the  Aerospace  MACT  apply 
to  the  United  Airlines  Ladianapolis 
Maintenance  Center  (IMC)? 

A:  Yes.  Based  upon  the  information 
submitted,  IMC's  hangars  would  be 
considered  new  sources  subject  to  the 
Aerospace  MACT.  As  a  new  source, 
compliance  with  the  Aerospace  MACT 
is  required  at  the  time  of  startup. 

ADI  Control  »M010006 

Ql:  Is  water  flow  rate  an  acceptable 
altemative  to  water  temperature  and 
specific  gravity  for  monitoring  the 
performance  of  a  scrubber  on  3M's  Poly 
(ethylene  terephthalate)  line? 

Al:  Yes.  Since  the  company  uses  a 
once-through  water  system,  the  water 
flow  rate  be  a  better  indicator  of 
scrubber  performance  than  the  water 
temperature  and  specific  gravity.  Q2:  Is 
monitoring  the  chilled  water 
temperature  an  acceptable  altemative  to 
monitoring  the  product  side 
temperature  on  a  condenser  at  the 
plant? 

A2:  No.  The  request  did  not  provide 
enough  information  explaining  why  the 
proposed  altemative  parameter  will  be 
as  good  an  indicator  of  condenser 
performance  as  the  product  side 
temperature. 

Q3:  Will  EPA  accept  the  use  of 
Method  25D  to  determine  the  group 
status  for  the  plant? 

A3:  Yes.  The  proposed  test  method  is 
consistent  with  the  applicable  standard. 

Q4:  Will  EPA  accept  the  use  of  EPA 
Method  21  to  identify  leaks? 

A4:  Conditional.  The  proposal  is 
unacceptable  if  the  company  only 
intends  to  repair  leaks  confirmed 
through  Method  21.  The  proposal  is 
acceptable  if  the  company  intends  to 
use  Method  21  to  find  and  repair 
additional  leaks  that  would  not  have 
been  detected  through  visual,  audible, 
olfactory,  or  other  detection  methods. 

ADI  Control  #M010008 

Ql:  Are  small  valves  which  are  less 
than  0.5  inches  in  diameter  and  are 
associated  with  instrumentation  systems 
considered  valves  imder  40  CFR 
60.482-7?  Because  valves  which  are  less 
than  0.5  inches  in  diameter  are  not 
considered  valves  under  40  CFR  Part  63 
Subpari  H,  should  they  be  included  in 
component  coimts  imder  NSPS  Subpart 
W? 

Al:  Valves  which  are  less  than  0.5 
inches  in  diameter  and  are  associated 
with  instnmientation  systems  are 
considered  valves  under  NSPS  Subpart 
W.  Although  valves  of  less  than  0.5 


inches  in  diameter  associated  with 
instnunentation  systems  are  not 
regulated  as  valves  under  40  CFR  Part 
63  Subpart  H,  they  are  considered  to  be 
components  of  instrumentation  systems, 
which  are  regulated  by  Subpart  H. 

Because  NSPS  Subpart  W  does  not 
specify  an  instrumentation  system  as  a 
separate  piece  of  equipment  regulated 
by  the  standard,  valves  of  less  than  0.5 
inches  in  diameter  associated  with 
instrumentation  systems  are  regulated 
by  the  Subpart  W  standard  as  valves. 

Q2:  Is  an  in-line  check  valve  subject 
to  the  requirements  of  Sec.  60.482-7(f) 
or  is  it  considered  a  no  detectable 
emissions  valve? 

A2:  Since  in-line  check  valves  are 
enclosed  within  process  piping  for 
directional  control  and  do  not  have  the 
potential  for  fugitive  emissions  which 
are  regulated  by  the  standard,  they  may 
be  considered  exempt  from  the  Subpart 
W  regulation  as  valves. 

Q3:  Subpart  H  of  the  MACT  standards 
at  40  CFR  63.160(a)  exempts  equipment 
that  is  in  organic  hazardous  air 
pollutant  service  for  less  than  300  hours 
per  year.  Is  equipment  in  VOC  service 
less  than  300  hours  per  year  required  to 
be  monitored  imder  Subpart  W? 

A3:  Since  NSPS  Subpart  W  does  not 
include  an  exemption  for  equipment 
that  is  in  organic  hazardous  air 
pollutant  service  for  less  than  300  hours 
per  year,  equipment  in  VCX]  service  less 
than  300  hours  per  year  is  not  exempt 
fi'om  monitoring  requirements. 

ADI  Control  *M010009 

Q:  Due  to  weather  conditions,  a 
facility  subject  to  Subpart  LLL  will  not 
be  able  to  test  some  control  devices  and 
maintain  production  levels  required  for 
testing  by  the  deadline  required  by  40 
CFR  63.7(b).  Will  EPA  approve  a  60  day 
extension  of  the  deadline? 

A:  Yes.  The  request  for  an  extension 
was  approved. 

ADI  Control  ^MOIOOIO 

Q:  Can  the  requirement  to  conduct  a 
performance  test  on  a  flare  at  a  plant  in 
Pensacola  be  waived? 

A:  Yes.  Because  continuous  flow 
monitors  that  are  installed  on  natiual 
gas  and  process  gas  streams  ducted  to 
the  flare  provide  information  that  can  be 
use  to  verify  compliance  with  the  flare 
performance  requirements  in  40  CFR 
63.11,  it  will  not  be  necessary  to 
conduct  a  test  on  the  flare.  As  a 
condition  for  approval  of  this  testing 
waiver,  the  company  must  recalibrate  its 
flow  monitors  annually  and  report 
exceedances  on  a  semiannual  basis. 


ADI  Control  #M01001 1 

Q:  Is  a  facility  that  cuts  e-glass  fiber 
from  textile  mills,  mixes  the  fiber  with 
thermoset  plastic  resin,  and  cures  the 
mixture  in  an  oven,  subject  to  the 
mineral  wool  or  wool  fiberglass  MACT? 

A:  No.  The  facility  does  not  produce 
the  fiber  that  it  uses,  does  not  use  any 
of  the  sources  or  manufacturing  lines 
named  in  the  MACTs,  except  curing 
ovens,  uses  the  ovens  to  cure  the  resin 
but  not  the  fibers,  and  is  not  part  of  a 
manufacturing  line  stretching  across 
separate  facilities. 

ADI  Control  *Z000006 

Q:  Although  the  annual  quantity  of 
benzene  managed  at  a  treatment, 
storage,  and  disposal  (TSD)  facility  does 
not  exceed  10  Mg,  the  TSD  facility 
receives  waste  from  facilities  described 
in  Sec.  61.340  which  do  generate  an 
annual  quantify  of  benzene  greater  than 
10  Mg  and  are  subject  to  Subpart  FF. 
Will  the  treatment  requirements  in  Sec. 
61.342(c)(l)(i)  and  the  control 
requirements  in  Sec.  61.342(c)(l)(ii) 
apply  to  the  TSD  facility? 

A:  Yes.  A  TSD  facility  is  subject  to  the 
treatment  and  control  requirements  in 
Sec.  61.342(c)(l)(i)  and  (ii)  if  the  total 
annual  benzene  (TAB)  quantify  received 
on-site  is  greater  than  or  equal  to  10  Mg 
per  year,  or  if  the  TSD  facility  receives 
waste  from  any  facility  listed  in  Sec. 
61.340(a)  whose  TAB  exceeds  10  Mg. 

ADI  Control  *Z010002 

Q:  A  company  plans  to  install  a  liquid 
ring  vacuum  compressor  and  has 
proposed  that  the  compressor  would 
meet  the  requirements  of  Subpart  F  as 
an  equivalent  piece  of  equipment.  Does 
the  company's  proposal  qualify  as 
equivalent  equipment  and  procedures  as 
allowed  by  Sec.  61.66  of  the  Subpart  F 
regulation? 

A:  Yes.  The  Subpart  F  regulation  at 
Sec.  61. 65(b)(3)(iii)  indicates  that 
compliance  with  the  provisions  of  40 
CFR  Part  61  Subpart  V  will  also 
demonstrate  compliance  with  the 
provisions  of  Sec.  61.65(b){3)(iii).  The 
company  has  proposed  to  demonstrate 
compliance  by  meeting  the 
requirements  of  Subpart  V  at  Sec. 
61.242-3{i).  The  company  has  indicated 
that  it  will  designate  the  compressor  as 
having  no  detectable  emissions  as 
described  in  Sec.  61.242-3(i)  and  Sec. 
61.246(e)(2). 

ADI  Control  ^00001 1 7 

Q:  Is  coke  oven  gas  the  same  as  coal 
for  purposes  of  the  Subpart  Db 
requirements? 

A:  Yes,  coke  oven  gas  is  the  same  as 
coal  by  definition  under  Subpart  Db. 
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Q:  May  a  residual  oil  fired  boiler 
which  has  a  heat  input  capacity  greater 
than  30  million  BTUs/hr  and  is  subject 
to  Subpart  Dc  use  fuel  supplier 
certifications  for  monitoring  compliance 
with  the  SO2  limit? 

A:  No.  Under  Subpart  Dc,  only 
distillate  oil  fired  boilers  of  that  size 
may  use  fuel  supplier  certifications  for 
showing  continued  compliance  with  the 
SO2  emission  limit.  With  regard  to  the 
facility  in  question  here,  boilers  greater 
than  30  million  BTUs/hr  in  heat  input 
capacity  that  bum  residual  oil  are  not 
allowed  to  show  compliance  via  fuel 
supplier  certifications. 

ADI  Control  *00001 1 9 

Q:  Is  a  new  fiber  coating  pilot  plant 
for  battery  manufactiu^  subject  to  NSPS 
Subpart  VW? 

A:  Some  lines  are  subject  and  others 
are  not  based  on  the  definition  of  an 
affected  facility.  In  this  case,  the  plastic 
film  coating  line  is  not  subject  as  there 
is  a  specific  exemption  for  plastic  film 
coating  under  Subpart  VW. 

ADI  Control  it0000120 

Q:  Is  a  portable  automatic  aggregate 
sampling  device  subject  to  NSPS 
Subpart  CK)0? 

A:  No.  Portable  automatic  aggregate 
sampling  devices  are  not  covered  by  the 
definition  of  an  affected  facility  under 
Subpart  OOO. 

ADI  Control  *0000121 

Q:  What  is  the  definition  of  "periods 
of  excess  emissions"  under  Subpart  J 
Section  60.105(e)(4)? 

A:  Under  Section  60.105,  the  language 
"all  12-hour  periods"  appears  for  SO2 
emissions.  EPA  interprets  this  to  mean 
all  periods  during  which  the  "rolling  12 
hour  average  Claus  Sulfur  Recovery 
Plant  SO2  emissions"  exceed  250  ppm 
for  plants  which  are  controlled  by  an 
oxidation  or  reduction  system  followed 
by  incineration. 

ADI  Control  ^0000122 

Q:  Will  EPA  waive  the  Method  5 
testing  requirement  for  the  new  feed  bin 
baghouse  installation  at  a  stone  and 
lime  company? 

A:  Due  to  the  efficiency  of  the  new 
baghouse  and  difficulty  in  doing  the 
Method  5  testing,  EPA  will  waive  the 
particulate  mass  rate  testing  as  allowed 
under  Section  60.8  if  it  is  satisfied  that 
.the  source  is  in  compliance  with  the 
regulations  by  other  means.  The  Method 
9  visible  emission  readings  must  still  be 
taken. 


ADI  Control  #0000123 

Q:  A  company  has  a  production  ximt 
which  uses  a  vacuum  seal  pot  for  both 
product  recovery  and  the  control  of  total 
organic  compound  emissions,  and  has 
proposed  to  monitor  the  temperature  of 
the  seal  pot  as  an  alternate  monitoring 
methodology.  The  temperatiu«  of  the 
seal  pot  would  be  monitored  at  least 
once  every  15  minutes  and  exceedances 
would  be  defined  as  any  3-hour  average 
temperature  which  is  HOC  above  the 
temperature  measiu^d  during  the 
performance  test.  Would  this  be 
acceptable? 

A:  Yes.  The  measiuement  of 
temperature  would  be  an  acceptable 
measure  of  equipment  performance  of 
the  seal  pot. 

ADI  Control  *0000124: 

Q:  A  company  made  physical  changes 
to  a  boiler  in  1988  to  increase  its 
capacity  to  bum  bagasse,  and  in  1994 
they  began  firing  wood  in  the  boiler. 
The  boiler  has  an  annual  capacity  factor 
for  fuel  oil  of  ten  percent  or  less.  Is  the 
boiler  an  affected  facility  under  Subpart 
Db? 

A:  Yes.  The  physical  changes  which 
were  made  to  increase  the  use  of  bagasse 
also  increased  its  capacity  for  burning 
wood,  which  increased  the  hourly 
emission  rate  of  PM.  The  boiler  has 
undergone  a  modification  and  is  an 
affected  facility  subject  to  the  Subpart 
Db  emission  standards  for  PM.  The 
Subpart  Db  emission  standards  for  NOx 
and  SO2  do  not  apply  to  the  boiler. 

ADI  Control  *0000125 

Q:  A  facility  which  manufactures 
polyethylene  terephthalate  (PET)  resin 
using  terephthalic  acid  and  ethylene 
glycol  as  raw  materials  requested  a 
waiver  from  testing  three  esterifier 
receiver  tanks  in  the  raw  materials 
preparation  section  of  the  plant.  Is  a 
source  test  waiver  appropriate? 

A:  Yes.  A  waiver  was  granted  because 
testing  of  other  similar  emission  points 
provides  adequate  assurance  of 
compliance  and  because  the  tank 
emissions  are  very  low  when  compared 
to  the  rest  of  the  process. 

ADI  Control  #0000126 

Q:  A  company  which  has  three 
natiu'al-gas  fired  12.0  MMBtu/hr  steam 
generating  units  requests  permission  to 
keep  records  of  fuel  usage  on  a  monthly 
basis  rather  than  daily  as  required  by 
Subpart  Dc.  A  single  gas  meter  will  be 
used  for  the  entire  plant  and  the  fuel 
usage  for  each  unit  will  be  prorated 
based  on  its  design  heat  input  capacity 
as  a  percentage  of  the  total  design  heat 
input  capacity  for  all  natural  gas-fired 
units  at  the  plant.  Is  this  an  acceptable 


alternative  fuel  usage  recordkeeping 
frequency? 

A:  Yes.  The  proposal  to  keep  records 
for  each  steam  generating  unit  on  a 
monthly  basis  is  acceptable. 

ADI  Control  §0000127 

Q:  Is  a  company  which  proposes  to 
make  changes  to  a  brown  stock  washer 
system  exempt  from  the  TRS  standard 
due  to  technical  issues  and  the  costs 
associated  with  incinerating  the  exhaust 
emissions? 

A:  In  order  to  make  a  determination 
as  to  whether  the  exemption  allowed 
under  Sec.  60.283(a)(l){iv)  is 
appropriate,  additional  information 
concerning  the  project  will  be  needed. 

ADI  Control  #0000128 

Ql :  Will  EPA  waive  the  requirement 
to  monitor  the  nitrogen  content  of 
pipeline  natural  gas  and  allow  an 
alternative  STM  standard  test  method 
for  monitoring  the  sulfur  content? 

Al:  Yes.  Each  of  the  turbines  are 
fueled  with  pipeline  natural  gas  which 
contains  no  fuel-bound  nitrogen.  EPA 
will  approve  the  use  of  ASTM  D  5504- 
94  or  5453-93  for  sulfur  analysis. 

Q2:  Will  EPA  allow  semi-annual 
monitoring  fi^uency  for  sulfur  cobtent? 

A2:  Yes,  if  the  source  has 
demonstrated  low  data  variability  and 
sulfur  content  results  which  are  below 
the  standard. 

Q3:  Will  EPA  approve  the  use  of  a 
CEM  to  monitor  NOx  emissions  on  a 
source  which  uses  water  injection  to 
control  NOx  and  a  request  that  the 
source  not  be  required  to  continuously 
correct  the  data  to  ISO  standard  ambient 
conditions? 

A3:  Yes,  the  use  of  a  CEM  is  approved 
and  the  source  does  not  have  to  correct 
the  CEM  data  to  ISO  standards  since  the 
source  demonstrated  that  their 
emissions  are  well  below  the  standard. 

Q4:  Can  a  source  use  the  NOx  CEM 
RA  test  to  conduct  the  initial 
performance  test? 

A4:  Yes,  EPA  approved  the  RA  test  for 
the  NOx  CEM  as  an  altemative  to  the 
initial  performance  test. 

ADI  Control  #0000129 

Q:  Will  EPA  provide  a  conditional 
waiver  for  the  initial  performance  test? 

A:  Yes,  because  the  source  is  a  peak 
loading  station  and  conditions  have  not 
allowed  the  source  to  operate  to  perform 
the  initial  performance  test  by  the 
deadline. 

ADI  Control  #0000130 

Ql :  Does  coke  oven  gas  constitute 
"coal"  as  defined  under  Subpart  Db? 

Al:  Yes.  For  the  purposes  of  Subpart 
Db,  coke  is  a  coal-derived  synthetic  fuel, 
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and  hence  is  regulated  as  coal  under 
Subpart  Db. 

Q2:  Does  blast  furnace  gas  constitute 
"coal"  as  defined  under  Subpart  Db? 

A2:  No.  Blast  furnace  gas  is  not 
derived  from  coal,  and  hence,  is  not 
regulated  as  coal  under  Subpart  Db. 

ADI  Control  #01 00001 

Q:  Is  an  altemative  sampling 
procedure  proposed  for  a  baghouse  used 
to  control  particulate  emissions  from  an 
electric  arc  furnace  (EAF)  acceptable? 

A:  Yes.  Because  the  amoimt  of 
particulate  collected  with  this  baghouse 
represents  less  than  four  percent  of  the 
total  particulate  collected  by  the  two 
baghouses  used  to  control  EAF 
emissions,  measuring  the  flow  rate  at 
the  baghouse  inlet  would  be  an 
acceptable  altemative  to  measuring  the 
flow  rate  in  each  of  the  14  exhaust 
stacks  on  the  baghouse  during 
performance  testing. 

ADI  Control  #0100002 

Q:  Is  a  relocated  crusher  at  a  facility 
subject  to  40  CFR  Part  60.  Subpart 
000? 

A:  Because  this  crusher  was  originally 
constmcted  in  1973,  it  would  be  subject 
to  New  Source  Performance  Standards 
only  if  it  has  been  modified  or 
reconstructed  after  the  applicability  date 
of  Subpart  OOO  (August  31,  1983). 
Because  the  determination  request  from 
the  company  addressed  the  issues  of 
modification  and  reconstruction  only 
from  a  subjective  standpoint,  it  will  be 
necessary  to  obtain  additional 
information  in  order  to  resolve  Subpart 
000  applicability  conclusively. 

ADI  Control  #0100003 

Q:  Will  EPA  grant  an  extension  of  the 
deadline  to  complete  certification 
testing  of  nitrogen  oxides  continuous 
emission  monitoring  systems  installed 
on  three  combustion  turbines? 

A:  An  extension  of  the  certification 
deadline  under  40  CFR  Part  60,  Subpart 
GG  is  acceptable  to  Region  4  because 
market  conditions  do  not  currently 
justify  operating  these  peaking  tiurbines. 
However,  to  request  an  extension  of  the 
certification  deadline  imder  40  CFR  Part 
75,  the  company  must  submit  a  petition 
to  the  Clean  Air  Markets  Division  at 
EPA  Headquarters. 

ADI  Control  #0100004 

Q:  Can  a  nitrogen  oxides  predictive 
emission  monitoring  system  (PEMS)  be 
used  for  demonstrating  initial 
compliance  and  conducting  ongoing 
monitoring  on  a  boiler  at  a  chemical 
company? 

A:  Yes.  Based  upon  the  results  of  a 
relative  accuracy  test  audit  conducted  at 


three  different  boiler  loads  and  the 
average  nitrogen  oxides  emission  rate 
reported  by  the  PEMS  for  the  initial  30- 
day  compliance  test,  the  PEMS  can  be 
used  both  for  demonstrating  initial 
compliance  and  for  conducting  ongoing 
monitoring. 

ADI  Control  #01 00005 

Q:  Is  monitoring  the  hydrogen  sulfide 
content  of  the  fuel  gas  for  two  hydrogen 
reformer  furnaces  at  a  refinery  using 
Draeger  tubes  an  acceptable  alternative 
to  installing,  certifying,  and  operating  a 
hydrogen  sulfide  continuous  emission 
monitoring  system  on  the  fuel  gas  line 
upstream  of  the  furnaces? 

A:  Yes.  Based  upon  historical  data  on 
the  fuel  gas  hydrogen  sulfide  content 
and  the  fact  that  the  company  in 
question  has  an  economic  incentive  to 
keep  the  sulfur  content  of  the  fuel  gas 
low  in  order  to  avoid  damaging  the 
reformer  catalyst,  the  proposed 
altemative  will  be  adequate  for 
monitoring  the  fuel  gas  hydrogen  sulfide 
content. 

ADI  Control  #0100006 

Q:  Under  what  conditions  will  firing 
a  recovery  boiler  at  a  kraft  pulp  with 
only  natural  gas  when  the  mill  is  shut 
down  trigger  the  applicability  of  the 
nitrogen  oxides  emission  standard  in  40 
CFR  part  60,  Subpart  Db? 

A:  As  long  as  tne  company  complies 
with  the  annual  capacity  factor  limit  of 
ten  percent  or  less  for  natural  gas  in  its 
federally  enforceable  permit,  the  boiler 
will  not  be  subject  to  the  nitrogen 
oxides  limit  in  Subpart  Db.  In  addition 
to  answering  this  basic  applicability 
question,  the  determination  provided 
input  on  a  nimiber  of  issues  involving 
the  deadline  for  initial  testing  and 
compliance  demonstration  procedures 
should  the  annual  capacity  factor  for 
natural  gas  ever  exceed  10  percent. 

ADI  Control  #0100007 

Q:  Will  EPA  waive  the  requirement  to 
conduct  an  initial  performance  test  on 
two  simple  cycle  combustion  turbines  if 
testing  on  two  identical  units  at  a 
facility  indicate  that  emissions  are  less 
than  50  percent  of  the  nitrogen  oxides 
emission  standard  in  40  CFR  part  60, 
Subpart  GG? 

A:  Yes.  Based  upon  the  expectation 
thqt  the  variability  in  emissions  between 
identical  units  will  be  low,  waiving  the 
requirement  to  conduct  testing  on  a  unit 
when  the  margin  of  compliance  on  an 
identical  unit  is  high  would  be 
reasonable.  The  fact  that  nitrogen  oxides 
continuous  emission  monitoring 
systems  will  be  installed,  certified,  and 
operated  on  each  turbine  at  the  facility 
provides  additional  justification  for 


waiving  the  requirement  to  conduct 
testing  on  all  four  units  at  the  plant. 

ADI  Control  #0100008 

Q:  Will  EPA  waive  the  requirement  to 
monitor  the  amount  of  fuel  burned  each 
day  in  a  boiler? 

A:  No.  Fuel  usage  records  are  needed 
in  order  to  verify  that  the  company  is 
not  burning  fuels  to  which  an  emission 
standard  applies.  Although  the 
requirement  to  keep  fuel  usage  records 
cannot  be  waived,  a  monthly  fuel  usage 
recordkeeping  frequency  was  approved 
in  this  case  because  the  only  fuels 
currently  burned  in  the  boiler  are 
natural  gas  and  propane. 

ADI  Control  #0100009 

Q:  Can  a  nitrogen  oxides  predictive 
emission  monitoring  system  (PEMS)  be 
used  for  demonstrating  initial 
compliance  and  conducting  ongoing 
monitoring  on  a  package  boiler  at  a  kraft 
pulp  mill? 

A:  Yes.  Based  upon  the  results  of 
relative  accuracy  test  audits  conducted 
at  three  different  boiler  loads  and  the 
average  nitrogen  oxides  emission  rate 
reported  by  the  PEMS  for  the  initial  30- 
day  compliance  test,  the  PEMS  can  be 
used  both  for  demonstrating  initial 
compliance  and  for  conducting  ongoing 
monitoring. 

ADI  Control  #0100010  . 

Q:  Can  a  nitrogen  oxides  predictive 
emission  monitoring  system  (PEMS)  be 
used  for  conducting  ongoing  monitoring 
on  two  boilers  in  South  Carolina? 

A:  Based  upon  relative  accuracy  test 
audit  (RATA)  results,  the  PEMS  for 
natural  gas  firing  in  Boiler  No.  1  is 
acceptable,  and  the  PEMS  for  natural 
gas  firing  in  Boiler  No.  2  will  be 
acceptable  if  the  company  applies  a  bias 
correction  factor  of  1.072  to  all  nitrogen 
oxides  results  reported  for  this  unit.  The 
PEMS  for  oil  firing  caimot  be  approved 
for  either  unit  because  the  company  did 
not  conduct  RAT  As  that  could  be  used 
to  evaluate  the  accuracy  of  the  PEMS 
when  this  fuel  is  fired. 

ADI  Control  #010001 1 

Q:  May  Method  9  readings  be  used  as 
an  altemative  to  continuous  opacity 
monitoring  of  a  lime  kiln  where  the 
COM  does  not  provide  accurate 
measurements  because  of  steam 
interferences? 

A:  Yes.  Method  9  readings  may  be 
used  as  an  alternative  to  continuous 
opacity  monitoring  under  specified 
requirements,  which  include  daily 
readings  and  quarterly  reporting. . 

ADI  Control  #0100012 

Q:  May  a  facility  monitor  the  voltage 
and  current  of  the  third  field  of  a  throe- 
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field  wet  electrostatic  precipitator 
instead  of  each  field? 

A:  No.  A  facility  is  required  to 
monitor  each  field  of  the  wet 
electrostatic  precipitator. 

ADI  Control  §01 00013 

Q:  Will  EPA  approve  the  use  of 
Method  9  visible  emission  readings  in 
lieu  of  a  COM  for  a  Subpart  Db  boiler? 

A:  Yes.  EPA  approves  the  use  of 
Method  9  instead  of  the  installation  of 
a  COM  due  to  the  very  clean  fuel  being 
required  for  use  in  the  boiler  and  the 
limited  period  of  operation  allowed  in 
the  permit.  Similar  allowances  have 
been  approved  by  EPA  in  the  past  under 
similar  circumstances. 

ADI  Control  §0100014 

Q:  Will  EPA  approve  under  Subpart 
GG  a  custom  fuel  monitoring  schedule 
for  pipeline  quality  natural  gas  fuel 
being  used  at  new  gas  turbines? 

A:  Yes.  EPA  approves  the  use  of  a 
custom  fuel  monitoring  schedule  based 
on  the  national  policy  of  1987  for 
stationary  gas  turbines  burning  natural 
gas  fuel.  The  fuel  quality  indicates  that 
compliance  will  be  met  at  the  turbines. 

ADI  Control  §0100015 

Q:  Is  a  specific  furnace  at  a  foundry 
plant  subject  to  NSPS  Subpart  AA? 

A:  No.  At  the  time  of  installation  of 
the  "C"  furnace  there  was  an  exemption 
provided  for  Electric  Arc  Furnaces 
located  in  foundries. 

ADI  Control  *01 0001 6 

Q:  Will  EPA  approve  a  boiler  deration 
proposal  fi-om  a  company  to  limit  the 
size  of  boilers  at  two  facilities? 

A:  Yes.  EPA  Region  III  approves  the 
deration  proposal  because  it  meets 
EPA's  Policy  on  boiler  deration  for 
limiting  the  steam  generation  capacity 
of  the  boilers. 

ADI  Control  #0100017 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  imder  Subpart  GG 
for  Jet  A  fuel  to  be  burned  in  certain  gas 
turbines  due  to  the  small  amount  of 
time  they  are  used  and  the  fuel  quality 
specifications? 

A:  Yes.  EPA  has  the  authority  to 
approve  custom  fuel  monitoring 
schedules  under  Subpart  GG  based  on 
the  operation  of  the  turbines  and  the 
characteristics  of  the  fuel  supply. 

'  ADI  Control  §0100018 

Q:  Will  EPA  approve  an  alternative 
monitoring  procedure  for  the  distillation 
colimin  vent  streams  from  a  new  Acetal 
Resin  plant  that  involves  monitoring 
valve  positions  and  total  gas  flow?  Will 
EPA  approve  alternative  monitoring 


procedures  for  opacity  and  fuel  quality 
at  the  company's  new  Subpart  Dc 
boiler? 

A:  Yes,  EPA  has  the  authority  to 
approve  alternative  monitoring 
procedures  imder  the  General 
Provisions  of  the  NSPS  program  if  the 
circumstances  warrant  it  and  EPA  will 
approve  alternatives  under  the 
company's  conditions  due  to  the 
physical  infeasibility  of  vent  gas 
monitoring  in  the  manner  prescribed  in 
the  rule  and  fuel  quality  considerations. 

ADI  Control  §0100019 

Ql:  May  a  utility  facility  use  ^id  rain 
program  monitoring  requirements  to 
demonstrate  compliance  with  40  CFR 
part  60,  Subpart  GG  at  a  52-MW 
combustion  turbine? 

Al :  Yes.  You  may  use  CEMs  as 
required  by  the  acid  rain  program  to 
demonstrate  compliance  with  NOx  and 
sulfur  limits  in  40  CFR  part  60,  Subpart 
GG. 

Q2:  May  the  facility  use  a  custom 
monitoring  schedule  for  sulfur  content 
in  fuel  and  waive  the  monitoring 
requirements  for  nitrogen  content  in 
fuel  at  a  22-MW  combustion  turbine? 

A2:  Yes.  You  may  use  the  custom 
monitoring  schedule  as  outlined  in  the 
August  14, 1987,  memorandum  from 
John  Rasnic  to  all  Regions.  You  may 
waive  the  monitoring  of  nitrogen 
content  in  the  fuel  when  burning 
pipeline  quality  natiu^l  gas  but  not 
when  burning  i2  distillate  fuel  oil. 

ADI  Control  §0100020 

Ql:  Can  a  utility  use  CEMs  for  NOx 
monitoring  in  lieu  of  the  fuel 
monitoring  requirements  of  40  CFR  part 
60,  Subpart  GG? 

Al:  Yes.  You  can  use  CEMs  as 
required  by  the  acid  rain  program  to 
demonstrate  compliance  with  NOx 
limits  in  40  CFR  part  60,  Subpart  GG. 

Q2:  Can  the  utility  use  the  monitoring 
provisions  of  40  CFR  part  75  for  sulfur 
content  in  fuel  in  lieu  of  the  fuel 
monitoring  requirements  of  40  CFR  part 
60,  Subpart  GG? 

A2:  Yes.  You  can  use  the  monitoring 
provisions  of  40  CFR  part  75  for  sulfur 
content  in  fuel  in  lieu  of  the  fuel 
monitoring  requirements  of  40  CFR  part 
60,  Subpart  GG. 

ADI  Control  §0100021 

Q:  Due  to  weather  conditions,  a 
facility  subject  to  Subpart  I.I.I,  will  not 
be  able  to  test  some  control  devices  and 
maintain  production  levels  required  for 
testing  by  the  deadline  required  by  40 
CFR  63.7(b).  Will  EPA  approve  a  60  day 
extension  of  the  deadline? 

A:  Yes.  The  request  for  an  extension 
was  approved. 


ADI  Control  §0100022 

Q:  Does  a  brown  stock  washer  qualify 
for  an  exemption  from  the  TRS  standard 
under  sec.  60.283(a)(l)(iv)? 

A:  Due  to  the  technical  issues  and 
costs  associated  with  the  brown  stock 
washer  system  project,  a  temporary 
exemption  from  the  Subpart  BB 
standard  for  TRS  can  be  granted. 

ADI  Control  §0100023 

Q:  Will  EPA  waive  the  requirement  to 
monitor  the  nitrogen  content  of  the 
landfill  gas  burned  in  a  turbine? 

A:  Yes.  Based  upon  the  results  of 
samples  collected  and  analyzed  over  a 
12-week  period,  the  landfill  gas  does  not 
contain  any  fuel-bound  nitrogen. 
Because  fuel-boimd  nitrogen  is  not 
present  in  the  landfill  gas,  and  because 
any  free  nitrogen  in  the  gas  will  not 
contribute  appreciably  to  the  formation 
of  nitrogen  oxides,  it  will  not  be 
necessary  to  monitor  the  nitrogen 
content  of  the  landfill  gas. 

ADI  Control  §0100024 

Q:  Is  it  acceptable  for  a  company  to 
use  a  transfer  efficiency  value  of  60 
percent  for  the  high  voliune  low 
pressure  (HVLP)  spray  equipment  used 
in  its  metal  furniture  coating  operation 
when  determining  compliemce  under 
Subpart  EE? 

A:  Yes.  It  is  acceptable  provided  that 
the  operating  pressure  at  the  gims'  air 
nozzles  is  no  greater  than  10  pounds  per 
square  inch.  Based  upon  EPA's 
knowledge  of  the  relative  performance 
of  various  coating  application 
technologies,  it  is  likely  that  the  Agency 
would  have  assigned  HVLP  equipment 
a  transfer  efficiency  equal  to  or  higher 
than  the  60  percent  value  specified  for 
manual  electrostatic  spray  equipment  in 
Subpart  EE  if  HVLP  equipment  had 
been  evaluated  during  the  development 
of  the  standard. 

ADI  Control  §0100025 

Ql :  Are  small  valves  which  are  less 
than  0.5  inches  in  diameter  and  are 
associated  with  instrumentation  systems 
considered  valves  under  40  CFR 
60.482-7?  Because  valves  which  are  less 
than  0.5  inches  in  diameter  are  not 
considered  valves  under  40  CFR  part  63 
Subpart  H,  should  they  be  included  in 
component  counts  under  NSPS  Subpart 
W? 

Al:  Valves  which  are  less  than  0.5 
inches  in  diameter  and  are  associated 
with  instrumentation  systems  are 
considered  valves  imder  NSPS  Subpart 
W.  Although  valves  of  less  than  0.5 
inches  in  diameter  associated  with 
instrumentation  systems  are  not 
regulated  as  valves  under  40  CFR  part 
63  Subpart  H,  they  are  considered  to  be 
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components  of  instrumentation  systems, 
which  are  regulated  by  Subpart  H. 
Because  NSPS  Subpart  W  does  not 
specify  an  instrumentation  system  as  a 
separate  piece  of  equipment  regulated 
by  the  standard,  valves  of  less  than  0.5 
inches  in  diameter  associated  with 
instrumentation  systems  are  regulated 
by  the  Subpart  W  standard  as  valves. 

Q2:  Is  an  in-line  check  valve  subject 
to  the  requirements  of  Sec.  60.482-7(f) 
or  is  it  considered  a  no  detectable 
emissions  valve? 

A2:  Since  in-line  check  valves  are 
enclosed  within  process  piping  for 
directional  control  and  do  not  have  the 
potential  for  fugitive  emissions  which 
are  regulated  by  the  standard,  they  may 
be  considered  exempt  from  the  Subpart 
W  regulation  as  valves. 

Q3:  Subpart  H  of  the  MACT  standards 
at  40  CFR  63.160(a]  exempts  equipment 
that  is  in  organic  hazardous  air 
pollutant  service  for  less  than  300  hours 
per  year.  Is  equipment  in  VOC  service 
less  than  300  hours  per  year  required  to 
be  monitored  under  Subpart  W? 

A3:  Since  NSPS  Subpart  W  does  not 
include  an  exemption  for  equipment 
that  is  in  organic  hazardous  air 
pollutant  service  for  less  than  300  hours 
per  year,  equipment  in  VOC  service  less 
than  300  hours  per  year  is  not  exempt 
from  monitoring  requirements. 

ADI  Control  §01 00026 

Q:  Is  an  opacity  monitoring  approach 
based  upon  the  collection  of  visible 
emissions  data  during  periods  of  No.  6 
oil  firing  an  acceptable  alternative  to  the 
installation  of  continuous  opacity 
monitoring  systems  on  two  boilers 
whose  primary  fuel  is  natural  gas? 

A:  Yes.  Based  upon  the  low  annual 
capacity  for  oil  in  these  units,  the 
proposed  opacity  monitoring  alternative 
is  acceptable. 

ADI  Control  §01 00027 

Q:  Is  an  extension  of  the  deadline  for 
completing  initial  performance  testing 
on  a  turbine  unit? 

A:  Yes.  Based  upon  numerous 
operating  problems  that  the  operator  has 
experienced  while  firing  oil,  extending 
the  deadline  for  completing  testing  for 
up  to  720  operating  hours  following  the 
resumption  of  oil  firing  will  be 
acceptable.  Basing  the  test  extension  on 
operating  hours,  rather  than  calendar 
days,  is  a  better  approach  for  this  unit 
due  to  the  limited  operation  on  oil  so  far 
and  the  possibility  that  the  operator  may 
encounter  additional  operating 
problems  when  oil  firing  resumes. 

ADI  Control  §0100028 

Q:  Is  an  opacity  monitoring  approach 
based  upon  the  collection  of  visible 


emissions  data  during  periods  of  No.  2 
oil  firing  an  acceptable  alternative  to  the 
installation  of  a  continuous  opacity 
monitoring  system  on  a'boiler  whose 
primary  fuel  is  natural  gas? 

A:  Yes.  Based  upon  the  low  annual 
capacity  for  oil  in  this  unit,  the 
proposed  opacity  monitoring  alternative 
is  acceptable. 

ADI  Control  §0100029 

Q:  Is  an  extension  of  the  deadline  for 
completing  initial  performance  testing 
for  several  facilities  at  a  plant  in  South 
Carolina  acceptable? 

A:  Yes.  The  only  emission  unit 
subject  to  New  Source  Performance 
Standards  is  a  boiler  subject  to  Subpart 
Dc.  Delaying  the  test  for  up  to  30  days 
following  the  restart  of  the  imit  after  the 
installation  of  a  char  removal  system 
would  be  acceptable  to  Region  4.  A 
decision  regarding  whether  to  extend 
the  deadline  for  completing  testing  oil 
other  emission  points  subject  to  limits 
in  a  permit  issued  by  South  Carolina 
can  be  made  at  the  discretion  of  the 
Department  of  Health  and 
Environmental  Control. 

ADI  Control  §0100030 

Q:  Is  an  extension  of  the  deadline  for 
completing  initial  performance  testing 
on  a  combined  cycle  unit  in  Florida 
acceptable? 

A:  Yes.  It  is  acceptable  to  extend  the 
deadline  for  completing  the  initial 
performance  test  until  30  days  after  the 
resumption  of  oil  following  the  repairs 
in  order  to  give  the  operator  an 
opportunity  to  repair  leaks  in  the  water 
injection  system  used  to  control 
nitrogen  oxides  emissions  during  fuel 
oil  combustion. 

ADI  Control  §0100031 

Q:  Can  the  duration  of  visible 
emission  observations  be  reduced  from 
three  hours  to  90  minutes  for  a  sand 
unloading  and  conveying  operation? 

A:  Yes.  Based  upon  the  intermittent 
operation  of  this  facility  and  the 
stringency  of  the  applicable  standard, 
reasonable  assurance  of  compliance  can 
be  obtained  by  collecting  90  minutes  of 
visible  emissions  data  while  the  facility 
is  in  operation. 

ADI  Control  §0100032 

Q:  Will  EPA  waive  the  requirement  to 
monitor  the  opacity  of  a  boiler  fired 
with  oil? 

A:  No.  Although  the  aimual  capacity 
factor  for  oil  fired  in  the  boiler  will  be 
low,  Subpart  Db  does  not  provide  for  an 
opacity  monitoring  exemption  based 
upon  annual  capacity  factors.  Even 
though  the  requirement  to  monitor 
opacity  cannot  be  waived,  an  alternative 


monitoring  approach  based  upon  the 
collection  of  visible  emissions  data 
during  oil  firing  would  be  acceptable. 

ADI  Control  §0100033 

Q:  Will  EPA  approve  a  custoin  fuel 
monitoring  schedule  for  tiuhines  at  a 
facility? 

A:  Yes.  Based  on  the  fuel  quality  data 
submitted  for  the  pipeline-quality 
natural  gas  fuel  used  by  the  turbines, 
EPA  has  approved  a  custom  fuel 
monitoring  schedule  in  accordance  with 
EPA's  National  Policy. 

ADI  Control  §0100034 

Q:  Can  EPA  waive  the  requirement  for 
a  CEM  imder  Subpart  J  for  loading  rack 
vapors? 

A:  Yes.  Provided  certain 
circumstances  exist,  EPA  can  approve 
an  Alternative  Monitoring  Plan 
submitted  to  EPA. 

ADI  Control  §0100035 

Q:  Does  a  facility  have  to  install  a 
continuous  emission  monitor  for 
monitoring  H2S  vapors  from  a  loading 
rack? 

A:  No.  Under  certain  circumstances, 
EPA's  Policy  allows  for  approval  of  an 
alternative  monitoring  method  for  this 
pollutant  from  this  emission  source. 

ADI  Control  §0100036 

Q:  Will  EPA  approve  the  definition  of 
"VOC  used"  as  "VOC  emitted"  for 
purposes  of  Subpart  VW? 

A:  Yes.  In  order  to  be  consistent  with 
past  determinations  on  this  issue  for 
pultrusion  processes  where  a  lot  of  the 
styrene  used  in  the  process  ends  up  in 
the  final  product,  EPA  will  allow  the 
facility  to  use  the  amount  of  unreacted 
styrene  to  calculate  the  VOC  usage  rate 
for  purposes  of  the  listed  throughput 
exemption  under  Subpart  VW. 

ADI  Control  §0100037 

Q:  Will  EPA  approve  a  facility's 
alternative  monitoring  plans  for  several 
refinery  fuel  gas  streams  at  its  petroleum 
refinery? 

A:  Yes.  The  alternative  monitoring    v 
plans  are  approved  in  accordance  with 
the  Guidance  entitled  "Alternative 
Monitoring  Plan  for  NSPS  Subpart  J 
Refinery  Fuel  Gas:  Conditions  for 
Approval  of  the  Alternative  Monitoring 
Plan  for  Miscellaneous  Refinery  Fuel 
Gas  Streams." 

ADI  Control  §0100038 

Q:  Do  the  changes  made  by  the 
previous  owner  of  a  West  Virginia 
refinery,  pursuant  to  a  RCRA  Consent 
Order,  trigger  NSPS  applicability  under 
Subpart  QQQ? 

A:  Yes,  the  changes  made  are,  in  some 
respects,  construction  of  new  affected 
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facilities  and  also  the  modification  of 
other  affected  facilities  through  the 
completed  projects. 

Dated:  May  30.  2001. 
Michael  Stahl, 

Director,  Office  of  Compliance. 
[FR  Doc.  01-14476  Filed  6-7-01;  8:45  am) 
BILLING  CODE  666a-eO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6994-6] 

EPA  Science  Advisory  Board;  Request 
for  Nominations  for  the  Arsenic  Rule 
Benefits  Review  Panel;  and 
Notification  of  Public  Advisory 
Committee  Meetings  and  Request  for 
Nominations  for  the  Advisory  Council 
on  Clean  Air  Compliance  Analysis 
(Council) 

action:  Request  for  nominations  to  the 
Arsenic  Rule  Benefits  Review  Panel  of 
the  Envirorunental  Protection  Agency's 
(EPA)  Science  Advisory  Board  (SAB). 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  Science 
Advisory  Board  is  announcing  the 
formation  of  an  Arsenic  Rule  Benefits 
Review  Panel  (hereinafter,  the  "Panel") 
and  soliciting  nominations  to  this  Panel. 
The  EPA  Science  Advisory  Board  was 
established  to  provide  independent 
scientific  and  technical  advice, 
consultation,  and  recommendations  to 
the  EPA  Administrator  on  the  technical 
bases  for  EPA  regulations.  In  this  sense, 
the  Board  functions  as  a  technical  peer 
review  panel. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  Panel.  Nominees 
should  be  identified  by  name, 
occupation,  position,  address  and 
telephone  number.  To  be  considered,  all 
nominations  must  include  a  current 
resume  providing  the  nominee's 
background,  experience  and 
qualifications. 

Background 

Following  the  January  22,  2001 
Federal  Register  promulgation  of  the 
arsenic  rule,  a  number  of  issues  were 
reused  to  EPA  by  States,  public  water 
systems,  and  others  regarding  the 
adequacy  of  science  and  the  basis  for 
national  economic  analyses  informing 
decisions  about  the  rule.  Because  of  the 
importance  of  the  arsenic  rule  and  the 
national  debate  surroimding  it  related  to 
the  science  and  economic  analyses  that 
inform  the  decision,  EPA's 
Administrator  publicly  announced  on 
March  20,  2001,  that  the  Agency  would 


take  additional  steps  to  reassess  the 
scientific  and  economic  issues 
associated  with  this  rule,  to  gather  more 
information,  and  to  seek  further  public 
input  on  each  of  these  important  issues. 

Consistent  with  that  commitment,  the 
EPA  Science  Advisory  Board  (SAB)  will 
convene  a  panel  of  nationally 
recognized  technical  experts  to  review 
the  estimates  of  the  benefits  associated 
with  the  final  arsenic  in  drinking  water 
rule. 

An  important  aspect  of  forming  any 
panel  is  the  charge  that  is  to  be 
addressed  during  their  review.  At  this 
time,  the  EPA  charge  to  tl^e  subject 
panel  has  not  been  received.  Once 
received,  that  charge  will  be  placed  on 
the  Science  Advisory  Board  website 
which  can  be  found  at  www.epa.gov/ 
sab/.  Members  of  the  public  wishing  to 
comment  on  the  charge  should  send 
their  comments  to  the  Designated 
Federal  Officer,  Mr.  Thomas  Miller,  as 
noted  below.  When  the  charge  is  placed 
on  the  SAB  website,  the  date  of  its 
placement  will  be  noted  therein  and 
comments  on  the  charge  will  be 
accepted  for  ten  calendar  days  following 
that  date  or  the  date  for  closing  the 
nominations  process  which  is  the 
subject  of  this  notice,  whichever  is  later. 
In  addition,  the  membership  of  the 
Panel  itself  will  be  posted  at  the  same 
SAB  website  within  15  calendar  days  of 
closure  of  the  nomination  period. 

The  criteria  for  selecting  Panel 
members  are  that  Panel  members  be 
recognized  experts  in  their  fields:  that 
Panel  members  be  as  impartial  and 
objective  as  possible;  that  Panel 
members  represent  an  array  of 
backgrounds  and  perspectives  (within 
the  disciplines  relevant  to  this  review); 
and  that  the  Panel  members  be  available 
to  participate  fully  in  the  review,  which 
will  be  conducted  over  a  relatively  short 
time  frame  (i.e.,  within  approximately  3 
months).  Panel  members  will  be  asked 
to  attend  at  least  one  public  meeting 
followed  by  at  least  one  public 
teleconference  meeting  over  the  course 
of  3  months;  they  will  be  asked  to 
participate  in  the  discussion  of  key 
issues  and  assumptions  at  these 
meetings,  and  they  will  be  asked  to 
review  and  to  help  finalize  the  products 
and  outputs  of  the  Panel.  The  Panel  will 
make  recommendations  to  the  Executive 
Committee  (EC)  of  the  SAB  for  approval 
of  the  Panel's  report  and  transmittal  to 
the  Administrator. 

Nominations  should  be  submitted  to 
Mr.  Thomas  O.  Miller,  Designated 
Federal  Officer,  EPA  Science  Advisory 
Board,  U.S.  Environmental  Protection 
Agency  (1400A),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
telephone  (202)  564-4558;  FAX  (202) 


501-0582;  or  via  e-mail  at 
miller.tom@epa.gov  no  later  than  June 
18,  2001.  The  Agency  will  not  formally 
acknowledge  or  respond  to 
nominations. 

Advisory  Council  on  Clean  Air 
Compliance  Analysis  (the  Council) 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Advisory 
Coimcil  on  Clean  Air  Compliance 
Analysis  (the  Coimcil)  of  the  EPA 
Science  Advisory  Board  (SAB)  will  meet 
on  the  dates  and  times  noted  below.  All 
times  noted  are  Eastern  Daylight 
Savings  Time.  All  meetings  are  open  to 
the  public,  however,  seating  is  limited 
and  available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

1.  Advisory  Council  on  Clean  Air 
Compliance  Analysis  (Council) — June 
22,  2001  Teleconference 

The  Council  will  conduct  a  public 
teleconference  meeting  on  Friday,  June 
22,  2001  between  the  hours  of  1  pm  and 
3  pm  (Eastern  Daylight  Savings  "rime). 
The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  6013  in  the  USEPA,  Ariel  Rios 
Building  North,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
The  public  is  encouraged  to  attend  the 
meeting  in  the  conference  room  noted 
above,  however,  the  public  may  also 
attend  through  a  telephonic  link  if  lines 
are  available.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Diana  Pozim  one  week  prior 
to  the  meeting  (Jime  15,  2001)  at  (202) 
564-4544,  or  via  e-mail  at 
pozun.cliana@epa.gov. 

Purpose  of  the  Meeting 

The  purpose  of  this  teleconference 
meeting  is  to  begin  the  Council's 
process  of  providing  advice  to  the 
Agency  in  developing  the  third  in  a 
series  of  statutorily  mandated 
comprehensive  analyses  of  the  total 
costs  and  total  benefits  of  programs 
implemented  pursuant  to  the  Clean  Air 
Act.  Section  812  of  the  Clean  Air  Act 
requires  the  EPA  to  periodically  assess 
the  effects  of  the  1990  Clean  Air  Act 
Amendments  on  the  "public  health, 
economy  and  the  environment  of  the 
United  States"  and  to  report  the 
findings  and  results  of  the  assessments 
to  Congress.  Section  812  also 
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established  the  Advisory  Council  on 
Clean  Air  Compliance  Analysis  (the 
Coimcil)  and  gave  it  the  following 
mission:  "to  review  the  data  and 
methodology  used  to  develop  the  812 
Study  and  to  advise  the  EPA 
Administrator  concerning  the  utility 
and  relevance  of  the  Study."  EPA  has  to 
date  completed  two  assessments  and 
received  the  advice  of  the  Coimcil  on 
them:  The  Benefits  and  Costs  of  the 
Clean  Air  Act:  1970  to  1990  (published, 
1997)  and  The  Benefits  and  Costs  of  the 
Clean  Air  Act,  1990  to' 2010  (published 
1999).  For  copies  of  these  reports,  please 
visit  our  website  [www.epa.gov/sab) 
under  the  REPORTS  subheading. 

Council  advice  to  the  Agency  for  the 
thfrd  812  Study  will  begin  with  the 
review  of  an  "analytical  blueprint"  for 
the  study.  The  purpose  of  this  blueprint 
is  to  provide  an  opportunity  for  SAB 
and  public  review  of  the  major  goals, 
objectives,  methodologies,  and 
analytical  choices  for  the  study  before  it 
is  implemented. 

The  purpose  of  the  call  is  to  provide 
Council  members  and  consultants  with 
the  opportunity  to:  (1)  Clarify  the  charge 
question  (see  below)  related  to  the 
"analytical  blueprint"  for  the  third 
Section  812  Study;  (2)  request  any 
supplemental  materials  from  the 
Agency;  (3)  ask  questions  on  materials 
already  received  from  the  Agency;  and 
(4)  and  discuss  preparations  for  a  public 
meeting  of  the  Council  Meeting  on 
Monday  and  Tuesday,  July  9-10,  2001 
in  Washington,  DC  (see  below  for  details 
on  the  July  meeting). 

Availability  of  Review  Materials 

Review  materials  for  the  meeting  will 
include  the  following:  "Benefits  and 
Costs  of  the  Clean  Afr  Act  1990-2020: 
Draft  Analytical  Plan  for  EPA's  Second 
Prospective  Analysis."  The  document 
will  be  available  upon  request  from  Mr. 
Jim  DeMocker  via  telephone  (202)  564- 
1673,  fax  (202)  564-1557,  or  email  at 
democker.jim@epa.gov. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  this 
meeting  or  wishing  to  submit  brief  oral 
comments  must  contact  Dr.  Angela 
Nugent,  Designated  Federal  Officer,  EPA 
Science  Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone  (202) 
564-4562;  FAX  (202)  501-0582;  or  via 
e-mail  at  nugent.angela@epa.gov. 
Requests  for  oral  comments  must  be  in 
vmting  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Nugent  no  later  than 
noon  Eastern  Daylight  Savings  Time  on 
June  15,  2001. 


2.  Health  and  Ecological  Efifects 
Subcommittee  (HEES)  of  the  Advisory 
Council  on  Clean  Air  Compliance 
Anal3rsi8  (Council) — June  25,  2001 
Teleconference 

The  HEES,  a  subcommittee  of  the 
Council,  will  conduct  a  public 
teleconference  meeting  on  June  25,  2001 
between  the  hours  of  1 1  am  and  1  pm 
(Eastern  Daylight  Savings  Time).  The 
meeting  will  be  coordinated  through  a 
conference  call  connection  in  Room 
6013  in  the  USEPA,  Ariel  Rios  Building 
North,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above,  however, 
the  public  may  also  attend  through  a 
telephonic  link  if  lines  are  available. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Diana  Pozun 
one  week  prior  to  the  meeting  (June  22, 
2001)  at  (202)  564-4544,  or  via  e-mail  at 
pozun.diana@epa  .gov 

Purpose  of  the  Meeting 

The  HEES  will  review  the  Agency's 
proposed  approach  to  assessment  of 
health  and  ecological  effects  for  the 
Section  812  Study  and  develop  a  draft 
response  for  the  July  9-10,  2001  meeting 
of  the  Council  to  Agency  charge 
questions  on  those  issues. 

Charge  to  the  Subcommittee 

To  review  the  Agency's  proposed 
analytical  methodologies  and  data 
sources  for  the  third  Section  812  Study 
and  provide  advice  prior  to 
implementation  of  those  methodologies. 
Topics  for  the  AQMS's  advice  regarding 
analjrtical  methodologies  and  data 
sources  include:  (1)  Health  effects 
modeling;  (2)  ecological  and  welfare 
effects  modeling;  and  (3)  assessment  of 
the  effects  of  hazardous  air  pollutants 

Availability  of  Review  Materials 

Review  materials  for  the  meeting  will 
include  "Benefits  and  Costs  of  the  Clean 
Air  Act  1990-2020:  Draft  Analytical 
Plan  for  EPA's  Second  Prospective 
Analysis."  The  document  will  be 
available  upon  request  from  Mr.  Jim 
DeMocker  via  telephone  (202)  564- 
1673,  fax  (202)  564-1557,  or  email  at 
democker.jim@epa  .gov. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  this 
meeting  or  wishing  to  submit  brief  oral 
comments  (10  minutes  or  less)  must 
contact  Dr.  Angela  Nugent,  Designated 
Federal  Officer,  EPA  Science  Advisory 
Board  (1400A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 


telephone  (202)  564-4562;  FAX  (202) 
501-0323;  or  via  e-mail  at 
nugent.angela@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax.  or  mail)  and  received  by  Dr. 
Nugent  no  later  than  noon  Eastern 
Daylight  Savings  Time  on  July  2,  2001. 

3.  Air  Quality  Modeling  Subcommittee 
(AQMS)  of  the  Advisory  Council  on 
Clean  Air  Compliance  Analysis 
(Council)— July  2,  2001  Teleconference 

The  AQMS,  a  subcommittee  of  the 
Council,  will  conduct  a  public 
teleconference  meeting  on  Monday,  July 
2,  2001  between  the  hours  of  2  pm  and 
4  pm  (Eastern  Daylight  Savings  Time). 
The  meeting  will  be  coordinated 
through  a  conference  call  connection  in 
Room  6013  in  the  USEPA,  Ariel  Rios 
Building  North,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
The  public  is  encouraged  to  attend  the 
meeting  in  the  conference  room  noted 
above,  however,  the  public  may  also 
attend  through  a  telephonic  link  if  lines 
are  available.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Diana  Pozun  one  week  prior 
to  the  meeting  (June  22,  2001)  at  (202) 
564—4544,  or  via  e-mail  at 
pozun .  diana@epa  .gov 

Purpose  of  the  Meeting 

The  AQMS  will  review  the  Agency's 
proposed  approach  to  emission 
inventories  and  air  quality  modeling 
and  develop  a  draft  response  for  the  July 
9-10,  2001  meeting  of  tiie  Council  to 
Agency  charge  questions  on  those 
issues. 

Charge  to  the  Subcommittee 

To  review  the  Agency's  proposed 
analytical  methodologies  and  data 
sources  for  the  third  Section  812  Study 
and  provide  advice  prior  to 
implementation  of  those  methodologies. 
Topics  for  the  AQMS's  advice  regarding 
analytical  methodologies  and  data 
sources  include:  (1)  Emissions 
inventories  and  (2)  air  quality  modeling. 

Availability  of  Review  Materials 

Review  materials  for  the  meeting  will 
include  the  following:  "Benefits  and 
Costs  of  the  Clean  Air  Act  1990-2020: 
Draft  Analytical  Plan  for  EPA's  Second 
Prospective  Analysis."  The  document 
will  be  available  upon  request  from  Mr. 
Jim  DeMocker  via  telephone  (202)  564- 
1673,  fax  (202)  564-1557.  or  email  at 
democker.jim@epa.gov. 

For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  this 
meeting  or  wishing  to  submit  brief  oral 
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comments  (10  minutes  or  less)  must 
contact  Dr.  Angela  Nugent,  Designated 
Federal  Officer,  EPA  Science  Advisory 
Board  {1400A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.  Washington.  DC  20460; 
telephone  (202)  564-4562;  FAX  (202) 
501-0323;  or  via  e-mail  at 
nugent.angela@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Dr. 
Nugent  no  later  than  noon  Eastern 
Daylight  Savings  Time  on  July  2,  2001. 

4.  Special  Panel  of  the  Advisory 
Council  on  Clean  Air  Compliance 
Analysis  (Council)— July  9-10,  2001 

A  special  panel  of  the  Council,  which 
will  include  consultants  expert  in  air 
quality  modeling  and  assessment  of 
health  and  ecological  effects,  will  meet 
on  Monday  and  Tuesday,  July  9-10, 
2001  in  room  6013,  USEPA,  Ariel  Rios 
Building  North,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20004. 
The  meeting  will  begin  by  8:30  a.m.  and 
adjourn  no  later  than  5:30  pm  on  July 
9,  2001  and  will  begin  by  8:30  am  and 
adjourn  no  later  than  3  pm  on  July  10, 
2001. 

Purpose  of  the  Meeting 

The  special  panel  of  the  Coimcil  will 
review  fiie  major  goals,  objectives, 
methodologies,  and  analytical  choices 
for  the  third  812  Study  before  it  is 
implemented. 

Charge  to  the  Panel 

To  review  the  Agency's  proposed 
analytical  methodologies  and  data 
sources  for  the  third  Section  812  Study 
and  provide  advice  prior  to 
implementation  of  those  methodologies. 
Topics  for  the  Council's  advice 
regarding  analytical  methodologies  and 
data  sources  include:  (1)  Overall 
analytical  scope  and  design;  (2)  scenario 
definition;  (3)  benefit  and  cost 
disaggregation;  (4)  cost  estimation:  (5) 
emissions  inventories;  (6)  air  quality 
modeling;  (7)  health  effects  modeling; 
(8)  ecological  and  welfare  effects 
modeling;  (9)  assessment  of  the  effects 
of  hazardous  air  pollutants;  (10) 
economic  valuation;  (11)  uncertainty 
characterization;  and  (12)  residts 
integration. 

Availability  of  Review  Materials 

Review  materials  for  the  meeting  will 
include  "Benefits  and  Costs  of  the  Clean 
Air  Act  1990-2020:  Draft  Analytical 
Plan  for  EPA's  Second  Prospective 
Analysis."  The  document  will  be 
available  upon  request  from  Mr.  Jim 
DeMocker  via  telephone  (202)  564- 
1673,  fax  (202)  564-1557,  or  email  at 
democker.jim@epa  .gov. 


For  Further  Information 

Any  member  of  the  public  wishing 
further  information  concerning  this 
meeting  or  wishing  to  submit  brief  oral 
comments  (10  minutes  or  less)  must 
contact  Dr.  Angela  Nugent,  Designated 
Federal  Officer,  EPA  Science  Advisory 
Board  (1400A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  (202)  564-4562;  FAX  (202) 
501-0323;  or  via  e-mail  at 
nugent.angela@epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Dr. 
Nugent  no  later  than  noon  Eastern 
Daylight  Savings  Time  on  July  2,  2001. 

5.  Council  Contingent  Teleconference — 
August  9,  2001 

The  Council,  may,  depending  on 
progress  achieved  in  developing  its 
report  from  the  July  9-10,  2001  meeting, 
convene  in  a  public  teleconference  on 
Thursday.  August  9,  2001  between  1  pm 
and  3  pm.  The  meeting  will  be 
coordinated  through  a  conference  call 
connection  in  Room  6013  in  the  U.S. 
EPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  The  public  is 
encouraged  to  attend  the  meeting  in  the 
conference  room  noted  above,  however, 
a  limited  number  of  the  public  may  also 
attend  through  a  telephonic  link. 
Additional  instructions  about  how  to 
participate  in  the  meeting  can  be 
obtained  by  calling  Ms.  Diana  Pozun. 
prior  to  the  meeting  (see  contact 
information  given  above). 

Purpose  of  the  Meeting 

The  Coimcil  is  scheduling  this 
teleconference  on  a  contingency  basis. 
The  teleconference  will  be  convened 
only  if,  in  the  opinion  of  the  Chair,  it 
is  needed  to  address  issues  that  require 
further  discussion  prior  to  completion 
of  the  Committee's  report.  A  decision  as 
whether  or  not  this  teleconference  will 
be  convened  will  be  made  by  close  of 
business,  July  30,  2001, 12  days  prior  to 
the  tentatively  scheduled  date.  The 
decision  on  the  teleconference  will  be 
posted  to  the  SAB  website 
(www.epa.gov/sab);  or  members  of  the 
public  may  call  or  email  Ms.  Diana 
Pozun  at  (202)  564-4544,  or  via  e-mail 
at  pozun.diana@epa.gov. 

Availability  of  Review  Materials 

ff  this  teleconference  is  to  be  held,  a 
list  of  the  issues  to  be  discussed,  along 
with  a  draft  meeting  agenda,  will  be 
posted  on  the  SAB  website 
(www.epa.gov/sab)  imder  the  "Agenda" 
heading  on  or  about  April  13.  2001.  If 
the  meeting  is  canceled,  a  notice  will  be 


posted  on  the  SAB  website  to  that  efrect, 
as  well. 

For  Further  Information 

To  obtain  information  concerning  this 
contingent  teleconference,  please 
contact  Dr.  Angela  Nugent,  Designated 
Federal  Officer  (DFO)  (telephone  (202) 
564-4562;  FAX  (202)  501-0323;  or  via 
e-mail  at  nugent.angela@epa.gov.  To 
obtain  information  about  how  to 
participate  in  this  teleconference,  please 
contact  Ms.  Diana  Pozim  (see  contact 
iniormation  previously  given). 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  Uie  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
conmients  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  these  meetings, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Dr. 
Nugent  at  least  five  business  days  prior 
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to  the  relevant  meeting  so  that 
appropriate  arrangements  can  be  made. 

6.  Request  for  Nominations  for  the 
Advisory  Council  on  Clean  Air 
Compliance  Analjrsis  (the  Council) 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  soliciting  nominations 
to  the  Council,  or  panels  that  provide 
the  Coiuicil  with  detailed  technical 
advice,  for  future  reviews  of  the 
Agency's  assessments  imder  section  812 
of  the  Clean  Air  Act  Amendments  of  the 
effects  of  the  1990  Clean  Air  Act 
Amendments  on  the  "public  health, 
economy  and  the  environment  of  the 
United  States."  By  Statute,  the  Council 
is  composed  of  "not  less  than  nine 
members  *  *  *  in  the  fields  of  health 
and  environmental  effects  of  air 
pollution,  economic  analysis, 
envirormiental  sciences,  and  other  fields 
that  the  Administrator  determines  to  be 
appropriate."  Historically,  the  Council 
has  been  supported  by  two 
subconunittees,  the  Health  and 
Ecological  Effects  Subcommittee  and  the 
Air  Quality  Modeling  Subcommittees, 
which  have  advised  the  Council  on 
technical  issues.  The  EPA  is  especially 
seeking  individuals  with  expertise  in 
epidemiology  related  to  air  pollution 
effects,  air  quality  modeling,  and  cost 
and  benefit  assessment  as  related  to  the 
effects  of  control  of  air  pollution. 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  subconunittee. 
Nominees  should  be  identified  by  name, 
occupation,  position,  address  and 
telephone  number.  To  be  considered,  all 
nominations  must  include  a  current 
resume  providing  the  nominee's 
bacl^oimd,  experience  and 
qualifications. 

The  criteria  for  selecting  Council 
members  or  members  of  panels 
providing  the  Council  with  detailed 
technical  advice,  are  that  members  be 
recognized  experts  in  their  fields;  that 
members  be  as  impartial  and  objective 
as  possible;  that  members  represent  an 
array  of  backgrounds  and  perspectives 
(within  their  disciplines);  and  that 
members  be  available  to  participate 
fully  in  the  review,  which  will  be 
conducted  over  a  relatively  short  time 
frame.  Members  will  be  asked  to  attend 
at  least  one  public  meeting  followed  by 
at  least  one  public  telephone  conference 
meeting  over  the  course  of  3  months; 
they  will  be  asked  to  participate  in  the 
discussion  of  key  issues  and 
assumptions  at  these  meetings,  and  they 
will  be  asked  to  review  and  to  help 
finalize  the  products  and  outputs  of  the 
Council  or  technical  panel.  Ajay 
technical  panel  will  make 
reconunendations  to  the  Council  for 


approval  of  the  Board's  report  and 
transmittal  to  the  Administrator. 

Nominations  shouid  be  submitted  to 
Dr.  Angela  Nugent,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board, 
U.S.  Environmental  Protection  Agency 
(1400A),  1200  Pennsylvania  Avenue,     ^ 
NW,  Washington,  DC  20460,  telephone 
(202)  564-4562;  FAX  (202)  501-0323;  or 
via  e-mail  at  nugent.angela@epa.gov  no 
later  than  Wednesday,  August  1,  2001. 
The  Agency  will  not  formally 
acknowledge  or  respond  to 
nominations. 

General  Information 

Additional  information  concerning 
the  EPA  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  fovmd  on  the  SAB  Website 
[http://www.epa.gov/sab)  and  in  EPA- 
SAB-01-002,  Science  Advisory  Board 
FY  2000  Annual  Staff  Report:  Making 
Science  Real  which  is  available  on  the 
SAB  Website  or  from  the  SAB 
Publications  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0256.  Committee 
rosters,  draft  Agendas  and  meeting 
calendars  are  also  located  on  our 
website. 

Dated:  June  4,  2001.  - 

John  R.  Fowle  m. 

Acting  Staff  Director,  EPA  Science  Advisory 
Board. 

[FR  Doc.  01-14479  Filed  6-7-01;  8:45  am) 

BILLING  CODE  88M-MMJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-661»-«J 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  14,  2000  (65  FR 
20157). 

Draft  EISs 

ERP  No.  D-AFS-L65378-ID  Rating 
EC2,  Clean  Slate  Ecosystem 
Management  Project,  Aquatic  and 
Terrestrial  Restoration,  Nez  Perce 
National  Forest,  Salmon  River  Ranger 
District,  Idaho  County,  ED. 

Summary:  EPA  expressed  concerns 
regarding  purpose  and  need. 


alternatives,  environmental  monitoring, 
cxunulative  impacts,  prescribed  burning, 
and  Clean  Water  Act  TMDL  protocols. 
EPA  has  requested  inclusion  of  a  more 
easy  to  follow  statement  of  overriding 
purpose  and  need;  the  addition  of  a  no- 
grazing  alternative  that  includes  active 
habitat  restoration;  the  addition  of 
specific  and  enforceable  standards; 
thresholds  and  responsible  parties  for 
environmental  monitoring;  additional 
detail  on  implementation  and 
contingencies  for  the  prescribed  burning 
program;  additional  analysis  of 
ciimulative  impacts,  and  more  detail  on 
the  process  to  be  used  for  addressing 
TMDL  protocols. 

ERP  No.  D-BLM-G65078-NM  Rating 
LO,  San  Felipe  Pueblo  Land  Exchange, 
Involves  Exchanges  Federal  Lands  to 
Private  Lands,  Acquisition,  Sandoval 
and  Santa  Fe  Cos.  NM. 

Summary:  EPA  has  no  objection  to  the 
proposed  plan  of  action. 

ERP  No.  D-BLM-K65330-CA  Rating 
LO,  Northern  and  Eastern  Colorado 
Desert  Plan  (Plan).  Implementation. 
Comprehensive  Framework  for 
Managing  Species  and  Habitats  (BLM). 
Joshua  Tree  National  Park  (JTNP)  and 
Chocolate  Mountains  Aerial  Gunnery 
Range,  California  Desert,  Riverside, 
Imperial  and  San  Bernardino  Counties, 
CA. 

Summary:  EPA  has  no  objections  to 
the  proposed  plan. 

ERP  No.  D-FHW-F40393-MI  Rating 
EC2, 1-96/ Airport  Area  Access  Study. 
Transportation  Improvements, 
Surrounding  the  derald  R.  Ford 
International  Airport,  Kent  County,  Ml. 

Summary:  EPA  expressed  concerns 
regarding  wetlands,  woodlands  and 
water  quality  impacts  to  Thomapple 
River,  Martin  and  Beck  Drain  and  Little 
Plaster  Creek. 

ERP  No.  D-FHW-F40394-MI  Rating 
E02, 1-94/Rehabilitation  Project. 
Transportation  Improvements  to  a  6.7 
mile  portion  of  1-94  bom  east  1-96  west 
end  to  Conner  Avenue  on  the  east  end, 
Funding  and  NPDES  Permit,  City  of 
Detroit,  Wayne  County,  MI. 

Summary:  EPA  expressed 
enviroiunental  objections  because  of 
issues  in  the  following  areas:  scope  of 
analysis,  purpose  and  need,  alternatives 
analysis,  air  quality,  noise,  pedestrian 
and  bicyclist  impacts,  costs,  and 
cumulative  inapacts. 

ERP  No.  D-FHW-G40160-OK  Rating 
LO,  1-40  Crosstown  Expressway 
Transportation  Improvements,  From  I- 
235/1-35  Interchange  West  to  Meridan 
Avenue.  Funding.  Oklahoma  City,  OK. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative. 
EPA  however  asks  that  additional     _ 
information  on  cultural  resource 
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mitigation,  SHPO  coordination,  and 
hazardous  waste  site  baseline  data  be 
incorporated  in  the  FEIS  to  strengthen 
the  document. 

ERP  No.  D-FRC-E08021-00  Rating 
EC2,  Florida  Gas  Transmission  (FGT) 
Phase  V  Expansion  Project,  FGT  Natural 
Gas  Pipeline  and  Associated  Above 
Ground  Facilities,  Construction  and 
Operation,  Approvals  and  Permit 
Issuance,  several  counties  of  FL,  AL  and 
MS. 

Summary:  EPA  has  environmental 
concerns  about  the  proposed  project.  In 
particular,  air  quality,  wetlands  impact, 
water  quality,  noise,  endangered  species 
and  Environmental  Justice  issues 
warrant  further  discussion  as  the  project 
progresses. 

ERP  No.  D-NOA-L91012-WA  Rating 
E02,  Anadromous  Fish  Agreements  and 
Habitat  Conservation  Plans  for  the 
Weiss,  Rocky  Reach,  and  Rock  Island 
Hydroelectric  Projects,  Implementation, 
Incidental  Take  Permits,  Chelan  and 
Douglas  Counties.  WA. 

Summary:  EPA  objects  to  selection  of 
Alternative  3  as  the  preferred 
alternative.  The  proposed  firamework  for 
the  HCPs  fails  to  demonstrate  that 
salmon  and  fish  species  of  concern 
would  be  protected  and  restored  during 
the  next  50  years.  Specific  problems 
with  the  framework  and  accompanying 
analyses  include  Coliunbia  River  bull 
trout  not  being  included  in  the  HCP  or 
extensively  analyzed,  development  of 
biological  information  being  deferred 
until  the  writing  of  the  Biological 
Opinion,  a  lack  of  monitoring 
methodology,  and  inadequate  water 
quality  information.  EPA  recommends 
that  NMFS  invite  USF&WS  to  become  a 
cooperating  agency  to  accommodate 
inclusion  of  Coliunbia  River  bull  trout 
in  the  context  of  the  HCP  and  that  it 
address  concerns  about  inadequate 
information  and  analyses  described 
above. 

ERP  No.  D-NRS-D28013-WV  Rating 
EC2,  Upper  Tygart  Valley  River 
Watershed  Plan,  Water  Supply  Project, 
Approval  and  Funding,  Randolph  and 
Pocahontas  Counties,  WV. 

Summary:  EPA  expressed 
environmental  concerns  regarding  loss 
of  native  trout  habitat  and  wetlands  and 
suggested  that  more  information  be 
provided  on  stream  and  wetland 
mitigation. 

ERP  No.  DA-FHW-F40347-IL  Rating 
E02,  FAP  Route  340  (1-355  South 
Extension),  Interstate  Route  55  to 
Interstate  Route  80,  Additional 
Information  for  the  ToUroad/Freeway 
Alternative,  Funding,  US  Coast  Guard 
Permit  and  COE  Section  404  Permit, 
Cook,  DuPage  and  Will  Coimties,  IL. 


Summary:  EPA  raised  objections  to 
the  selection  of  alternatives.  EPA's 
objections  would  be  resolved  if  an 
additional  Supplemental  EIS  were  to  be 
issued  with  a  full  environmental  impact 
assessment  of  the  Lemont  Bypass 
Alternative.  Our  Section  404  objections 
would  be  resolved  if  sufficient  wetlands 
impacts  information  on  the  Lemont 
Bypass  Alternative  is  submitted  to 
pennit  a  finding  of  compliance  with  the 
Section  404(b)(1)  Guidelines. 

Final  EISs 

ERP  No.  F-COE-K36107-CA  Bolsa 
Chica  Project,  Construction/Road 
Construction,  Restoration  and  Flood 
Control  Improvement,  Section  10/404 
Permits  and  Land  Use  Plan,  City  of 
Huntington  Beach,  Orange  County,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-E40739-NC\JS  17 
New  Bern  Bypass  Construction,  Jones- 
Craven  County  Line  to  NC-1438  near 
Vanceboro,  Funding,  Section  404  and 
U.S.  Coast  Guard  Bridge  Permit,  Craven 
Coimty,  NC. 

Summary;  EPA's  review  indicates  that 
all  earlier  concerns  have  been  addressed 
satisfactorily.  Adverse  community, 
cultural  and  natural  environmental 
resource  impacts  have  been  minimized 
substantially.  The  4-lane  highway 
improvement  project  on  new  alignment 
includes  commitments  for  good 
mitigation  of  identified  wetlands  losses, 
stormwater  runoff  control,  and  habitat 
impacts. 

ERP  No.  F-IBR-K39049-CA  Coachella 
Canal  Lining  Water  Project,  Revised  and 
Updated  Information,  Approval  of  the 
Transfers  and  Exchanges  of  Conserved 
Coachella  Canal  Water,  Construction, 
Operation  and  Funding,  Riverside  and 
Imperial  Counties,  CA. 

Summary:  EPA  recognized  the 
commitment  to  mitigation  for  biological 
resoiuces,  ciunulative  impacts,  safety, 
and  large  mammals.  We  recommended 
the  ROD  include  additional  information 
on  consultation  with  tribal  governments 
on  cultmal  resources  and  local 
socioeconomic  effects  from  loss  of  canal 
seepage  water. 

ERP  No.  FS-COE-K36083-CA 
Guadalupe  River  Flood  Control  and 
Adjacent  Streams  Investigation, 
Proposed  Modifications  to  the 
Guadalupe  River  Project,  Downtown 
San  Jose,  Santa  Clara  County,  CA. 

Summary:  EPA  found  the  FGRER/ 
FSEIS  adequately  addresses  most  of  the 
issues  raised  in  our  comment  letter  on 
the  DSEIS.  We  reiterated  our  support  for 
additional  measines  to  control  mercury 
impacts  through  sediment  control  traps 
and  mitigation  measures  which  would 
remove  "hard"  engineered  flood  control 


structures  in  other  parts  of  the  basin. 
EPA  expressed  continued  concern  with 
the  use  of  invert  stabilization 
mechanisms. 

Dated:  )une4.  2001. 
Joseph  C.  Montgomery, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[PR  Doc.  01-14513.  Filed  6-7-01;  8:45  am) 
nujNO  CODE  aseo-80-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6618-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Iniormation  (202) 
564-7167  or  www.epa.gov/oeca/ofa 
Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  May  29,  2001  Through  June  01, 

2001 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  01 01 94,  Draft  EIS.  FHW,  AL, 
Memphis  to  Atlanta  Corridor  Study 
(DPS-A002(002)),  Proposal  to  Build 
Highway  from  the  Mississippi/ 
Alabama  State  Line  to  Interstate  65, 
Funding  and  COE  Section  404  Pennit, 
Colbert,  Franklin,  Lauderdale, 
Lawrence,  Limestone  and  Morgan 
Counties,  AL,  Comment  Period  Ends: 
July  30,  2001.  Contact:  Joe  D. 
Wilkerson  (334)  223-7370. 
EIS  No.  010195,  Draft  EIS.  FHW.  LA,  I- 
49  Connector,  Construction  from 
Evangeline  Thruway  US-90  and  US- 
197  in  Urbanized  Lafayette,  Funding, 
COE  Section  10  and  404  Permits, 
Parish  of  Lafayette,  LA,  Comment 
Period  Ends:  July  23,  2001.  Contact: 
Bill  Farr  (225)  757-7615. 
EIS  No.  010196.  Draft  EIS,  FHW,  FL,  I- 
4  Corridor  Improvements,  Upgrading 
the  Safety  and  Mobility  of  the  existing 
1-4.  from  west  of  FL-528  (Bee  Line 
Expressway)  interchange  in  Orange 
County  to  east  of  FL-472  interchange 
in  Volusia  Coimty,  Funding,  COE 
Section  10  and  404  Permits,  NPDES 
Pennit.  Orange,  Seminole,  and 
Volusia  Counties,  FL,  Comment 
Period  Ends:  July  23,  2001,  Contact: 
Donald  Davis  (850)  942-9650. 
EIS  No.  010197.  Draft  EIS,  BOP,  FL,  GA, 
MS,  AL,  Criminal  Alien  Requirement 
(CAR)  II,  To  Contract  for  a  Private 
Contractor-Owned/Contractor- 
Operated  Correctional  Facility  in 
Florida,  Mississippi,  Georgia  and 
Alabama  to  House  Adult-Male  and 
Non-US  Citizen,  AL,  FL,  GA  and/or 
MS,  Comment  Period  Ends  Due:  July 
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23,  2001.  Contact:  David  J.  Dorworth 
(202) 514-6470. 

EIS  No.  010198,  Draft  EIS,  GSA.  NY. 
U.S.  Mission  to  the  United  Nations 
(USUN),  Demolition  of  Current  USUN 
and  the  Construction  of  New  Facility 
on  the  Same  Site,  Located  at  799 
United  Nations  Plaza.  New  York,  NY, 
Comment  Period  Ends:  July  23,  2001, 
Contact:  Peter  Sneed  (212)  264-3581. 

EIS  No.  0101 99.  Final  EIS,  BUS.  KY. 
Jackson  County  Lake  Project, 
Implementation.  To  Provide  Adequate 
Water  Supplies  for  the  Projected 
Residential,  Commercial  and 
Industrial  Needs,  Funding  and 
Possible  COE  Section  10  and  404 
Permits.  Jackson  County.  KY.  Wait 
Period  Ends:  July  09,  2001.  Contact: 
Mark  S.  Plank  (202)  720-1649. 

EIS  No.  01 0200,  Final  EIS.  IBR.  CA.     ' 
Grassland  Bypass  Project  (2001  Use 
Agreement).  To  Implement  the  New 
Use  Agreement  for  the  period  from 
October  1,  2001  through  December  21, 
2009,  San  Joaquin  River  and  Merced 
River,  Fresno,  Merced  and  Stanislaus 
Counties,  CA,  Wait  Period  Ends:  July 
09,  2001,  Contact:  Michael  Delamore 
(559) 487-5039. 

EIS  No.  010201.  Final  EIS,  AFS,  NV.  CA. 
Northern  Sierra  Amendment  to  the 
Toiyabe  Land  and  Resource 
Management,  To  Unify  and  Revise 
Management  Direction,  Humboldt- 
Toiyabe  National  Forest,  Carson 
Ranger  District,  Stanislaus  National 
Forest.  Lake  Tahoe  Basin  Management 
Unit.  Douglas  and  Washoe  Counties. 
NV  and  Alpine  and  Toulomne 
Counties,  CA,  Wait  Period  Ends:  July 
09,  2001,  Contact:  Dave  Loomis  (775) 
882-2766. 

EIS  No.  010202.  Final  Supplement. 
COE,  KY.  Lower  Cumberland  and 
Tennessee  Rivers  Navigation 
Improvements,  Kentucky  Lock 
Addition,  Implementation,  Nashville 
District,  Marshall  and  Livingston 
Counties,  KY,  Wait  Period  Ends:  July 
09,  2001,  Contact:  Tim  Higgs  (615) 
736-7863. 

EIS  No.  010203,  Final  EIS.  AFS.  CA. 
Fuels  Reduction  for  Community 
Protection  Phase  1  Project  on  the  Six 
Rivers  National  Forest,  Proposes  to  • 
Reduce  Fuels  High  Severity  Burned 
Stands,  Lower  Trinity  Ranger  District, 
Humboldt  and  Trinity  Coimties,  CA, 
Wait  Period  Ends:  July  09,  2001, 
Contact:  David  Webb  (707)  457-3131. 

Amended  Notices 

EIS  No.  010128,  Draft  EIS,  FHW,  MT, 
Montana  State  Primary  Route  78  (P- 
78),  Reconstruction,  Widening  and 
Realignment,  from  the  junction  with 
State  Secondary  Route  419  (S-419) 
which  is  just  South  of  Abarokee,  to 


the  Southern  end  of  the  Yellowstone 
River  Bridge  which  is  just  south  of 
Columbus,  MT,  Due:  June  25,  2001, 
Contact:  Dale  W.  Paulson  (406)  449- 
5302.  Revision  of  FR  Notice  Published 
on  04/27/2001:  CEQ  Review  Period 
Ending  06/11/2001  has  been  Extended 
to  06/25/2001. 
EIS  No.  0101 72,  Draft  EIS.  FHW.  MD. 
MD-210  (hidian  Head  Highway) 
Multi-Modal  Study,  MD-210 
Improvements  between  I-95/I-495 
(Capitol  Beltway)  and  MD-228 
Funding  and  US  COE  Section  404 
Permit  Issuance,  Prince  George's 
County,  MD,  Due:  July  23,  2001, 
Contact:  Nelson  Castellanos  (410) 
962-4342.  Revision  of  FR  notice 
published  on  05/18/2001:  CEQ  Due 
Date  Corrected  from  09/23/2001  to  07/ 
23/2001. 

Dated:  June  4,  2001. 

losepli  C.  Montgomery,  . 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities 

[PR  Doc.  01-14512  Filed  6-7-01;  8:45  am] 

niXING  CODE  6560-5fr-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6992-61 

Notice  to  Existing  Assistance 
Agreement  Recipients  Funded  With 
Fiscal  Year  (FY)  2000  or  2001 
Appropriations:  New  Requirements 
Regarding  Litigation  and  Lobbying 
Certification 

action:  Notice. 

AGENCY:  Environmental  Protection 
Agency. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  Circulars  A-21,  A- 
87,  and  A-122.  which  establish  the 
principles  for  determining  allowable 
costs  under  Federal  assistance 
agreements,  prohibit  the  use  of  Federal 
assistance  funds  for  certain  lobbying 
and  litigation  costs. 

In  addition,  Section  424  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  2001,  Public  Law  106-277.  requires 
that:  "A  chief  executive  officer  of  any 
entity  receiving  funds  under  this  Act 
shall  certify  that  none  of  the  funds  have 
been  used  to  engage  in  the  lobbying  of 
the  Federal  Government  or  in  litigation 
against  the  United  States  unless 
authorized  under  existing  law."  Section 
426  of  the  Department  of  Veterans 
Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  2000, 


Public  Law  106-74,  contains  a  similar 
provision.  This  requirement  applies  to 
not-for-profit  institutions,  educational 
institutions,  state,  local  or  tribal 
governments  and  other  entities 
receiving  assistance  awards  under  EPA's 
FY  2000  and  2001  Appropriations  Acts. 

The  Paperwork  Reduction  Act  (PRA), 
44  U.S.C.A.  3500  et  seq.,  requires  that  a 
Federal  agency  intending  to  request 
information  from  ten  or  more  persons 
must  obtain  OMB  approval  before 
requesting  that  information.  The 
appropriations  act  provisions  described 
above  impose  additional  information 
collection  requirements  on  EPA 
assistance  agreements.  Therefore,  EPA  is 
currently  seeking  OMB  approval  of  an 
information  collection  request  for  a 
certification  document  to  be  distributed 
and  signed  by  a  chief  executive  officer 
representing  each  entity.  The 
certification  document  will  not  be 
disseminated  until  it  has  been  approved 
by  OMB. 

Even  though  OMB  has  not  yet 
approved  the  information  collection 
request  for  the  certification  document, 
the  mandates  in  the  appropriations  acts 
remain  in  effect  because  they  are 
imposed  directly  by  statute.  Thus, 
recipients  with  assistance  agreements 
funded  with  FY  2000  or  FY  2001 
appropriations  must  comply  with  this 
certification  requirement.  However,  a 
particular  format  is  not  required  until 
that  form  is  approved  by  OMB.  Until 
that  time,  each  entity  may  provide  this 
certification  in  any  reasonable  manner 
of  choice.  The  certification  must  be 
submitted  to  EPA  after  the  funds 
received  under  those  appropriations 
have  been  expended. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Hedling,  U.S.  Environmental 
Protection  Agency.  Office  of  Grants  and 
Debarment.  1200  Pennsylvania  Avenue. 
NW..  Washington.  DC  20460.  phone: 
(202)  564-5377.  FAX:  (202)  565-2470. 
or  e-mail  at 
www.hedling.  william@epa.gov. 

Howard  F.  Corcoran, 

Director  Office  of  Grants  B-  Debarment. 
[PR  Doc.  01-14483  Piled  6-7-01;  8:45  am) 
BILLINO  CODE  6560-6fr-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6993-2] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  of  four  meetings 


30918 


Federal  Register /  Vol.  66,  No.  Ill /Friday,  June  8,  2001 /Notices 


of  the  Surface  Impoundments  Study 
Subcommittee  (SISS)  of  the  US  EPA 
Science  Advisory  Board's  (SAB) 
Environmental  Engineering  Committee 
(EEC).  The  meetings  are  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
avedlable  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  dociunents  from  the 
relevant  Program  Office  is  included 
below. 

1.  Surface  Impoundments  Study 
Subcommittee  (SISS) — First 
Teleconference  Meeting — June  26,  2001 

The  Surface  Impoundments  Study 
Subcommittee  (SISS)  will  meet  by 
conference  call  from  noon-2  pm  Eastern 
time  on  June  26,  2001.  Members  of  the 
public  wishing  to  participate  in  the 
teleconference  must  make  arrangements 
with  Ms.  Mary  Winston  by  noon  the 
Wednesday  before  the  meeting. 
Instructions  about  how  to  participate  in 
the  conference  call  can  be  obtained  by 
calling  Ms.  Mary  Winston,  Management 
Assistant,  at  (202)  564-4538.  or  via  e- 
mail  at:  winston.mary@epa.gov. 

The  SISS  welcomes  written  public 
comment  and  will  accept  oral  comments 
during  a  portion  of  this  conference  call. 
The  comment  period  will  be  limited  to 
approximately  30  minutes  in  total  with 
about  five  minutes  allowed  for  per 
speaker.  Additional  opportimities  for 
public  conmaent  will  provided  at  the 
July  19  and  August  27  conference  call 
meetings  as  well  as  the  September  17- 
19,  2001  face-to-face  meeting. 

Purpose  of  the  Meeting — The  purpose 
of  the  conference  call  meeting  is  to 
allow  the  Committee  and  the  Agency  to 
discuss  and  refine,  if  necessary,  the 
charge  for  the  review  of  the  Surface 
Impoimdments  Study  and  to  make  plans 
for  the  face-to-face  meeting  on 
September  17-19,  2001. 

Availability  of  Materials  and  Contact 
Information — See  below. 

2.  Surface  Impoundments  Study 
Subcommittee  (SISS) — ^Teleconfierence 
Meeting— July  19,  2001 

The  Surface  Impoimdments  Study 
Subcommittee  (SISS)  will  meet  by 
conference  call  from  1-3  pm  Eastern 
time  on  July  19,  2001.  Members  of  the 
public  wishing  to  participate  in  the 
teleconference  must  make  arrangements 
with  Ms.  Mary  Winston  by  noon  the 
Wednesday  before  the  meeting. 
Instructions  about  how  to  participate  in 
the  conference  call  can  be  obtained  by 
calling  Ms.  Mary  Winston,  Management 


Assistant,  at  (202)  564-4538,  or  via  e- 
mail  at:  winston.mary®epa.gov. 

The  SISS  welcomes  written  public 
comment  and  will  accept  oral  comments 
during  a  portion  of  this  conference  call. 
The  comment  period  will  be  limited  to 
approximately  30  minutes  in  total  with 
about  five  minutes  allowed  for  per 
speaker.  Additional  opportimities  for 
public  comment  will  be  provided  at  the 
August  27  conference  call  meeting  as 
well  as  the  September  17-19,  2001  face- 
to-face  meeting. 

Purpose  of  the  Meeting — The  purpose 
of  the  conference  call  meeting  is  to 
allow  the  Subcommittee  and  the  Agency 
to  continue  preparations  for  the  face-to- 
face  meeting.  The  chair  plans  to  make 
writing  assignments  to  the  panelists  and 
confirm  that  they  have  the  materials 
necessary  to  complete  them. 

Availability  of  Materials  and  Contact 
Information — See  below. 

3.  Surface  Impoundments  Study 
Subcommittee  (SISS) — Teleconference 
Meeting— August  27,  2001 

The  Surface  Impoundments  Study 
Subcommittee  (SISS)  will  meet  by 
conference  call  &t)m  1-3  pm  Eastern 
time  on  August  27,  2001.  Members  of 
the  public  wishing  to  participate  in  the 
teleconference  must  make  arrangements 
with  Ms.  Mary  Winston  by  noon  the 
Wednesday  before  the  meeting. 
Instructions  about  how  to  participate  in 
the  conference  call  can  be  obtained  by 
calling  Ms.  Mary  Winston,  Management 
Assistant,  at  (202)  564-4538,  or  via  e- 
mail  at:  winston.mary@epa.gov. 

The  SISS  welcomes  written  public 
comment  and  will  accept  oral  comments 
during  a  portion  of  this  conference  call. 
The  comment  period  will  be  limited  to 
approximately  30  minutes  in  total  with 
about  five  minutes  allowed  for  per 
speaker.  Additional  opportunities  for 
public  comment  will  provided  at  the 
September  17-19,  2001  face-to-face 
meeting. 

Purpose  of  the  Meeting — The  purpose 
of  the  conference  call  meeting  is  to 
allow  the  Subcommittee  and  the  Agency 
to  complete  preparations  for  the  face-to- 
face  meeting.  Panelists  will  discuss  their 
preliminary,  individual  writings  and 
accept  comments  on  them. 

Availability  of  Materials  and  Contact 
Information— See  below. 

4.  Surface  Impoundments  Study 
Subcommittee  (SISS) — September  17- 
19, 2001 

The  Surface  Impoimdments  Study 
Subcommittee  (SISS)  will  meet  Monday 
September  17  through  Wednesday 
September  19,  2001,  room  6530  of  the 
Ariel  Rios  Building,  1200  Pennsylvania 


Ave.,  NW..  Washington,  DC.  The 
meeting  will  convene  at  9:30  Eastern 
time  on  Monday  September  1 7  and  wall 
adjourn  no  later  than  3:00  pm 
Wednesday  September  19,  2001. 

Purpose  of  the  Meeting — ^The 
Subcommittee  will  review  the  Office  of 
Solid  Waste's  Surface  Impoundments 
Study  and  plans  to  prepare  a  draft 
report  of  the  consensus  findings, 
conclusions  and  recommendations 
resulting  from  that  review.  The 
Subcommittee  may  schedule  a 
subsequent  public  conference  call 
meeting  to  approve  final  language  of  its 
draft  report  before  submitting  it  to  the 
Environmental  Engineering  Committee 
for  consideration.  If  so,  that  will  be 
announced  separately. 

Background:  Under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
EPA  allowed  land  placement  of 
"decharacterized"  wastes  that  were 
formerly  characteristic  hazardous 
wastes  managed  in  wastewater  systems, 
but  had  been  treated  or  diluted  to 
remove  the  characteristic  hazard.  The 
Land  Disposal  Program  Flexibility  Act 
of  1996  (LDPFA)  required  that  EPA 
study  the  two  types  of  land  placement 
of  these  wastes:  underground  injection, 
and  placement  (storage,  treatment  or 
disposal)  in  surface  impoundments. 
This  peer  review  concerns  only  the 
surface  impoundment  waste 
management  technique. 

The  study  of  surface  impoundments  is 
also  the  subject  of  other  regulatory  and 
judicial  developments.  For  certain  types 
of  facilities  EPA  was  required  to  study 
human  health  risks  from  air  inhalation 
of  105  chemical  constituents  present  in 
surface  impoundments. 

Industrial  Surface  Impoundments  in 
the  United  States  is  the  report  that 
discusses  EPA's  estimated  risks  to 
human  health  and  the  environment  that 
may  be  posed  by  managing  industrial 
nonhazardous  wastes  in  surface 
impoundments.  It  provides  estimates  of 
cancer  and  non-cancer  human  health 
risks  for  individuals  (receptors)  who 
may  be  exposed  to  releases  from  surface 
impoundments  used  to  manage 
wastewaters  and  wastewater  treatment 
sludges,  a  screening  analysis  of  other 
indirect  pathway  human  health  risks, 
and  a  screening  analysis  of  the  potential 
risks  to  ecological  receptors.  EPA  will 
use  the  risk  results,  along  with  the 
analysis  of  existing  regulatory  and 
nonregulatory  programs  designed  to 
address  the  risks  (described  in  Chapter 
4  of  the  report)  to  decide  whether,  and 
if  so,  how,  to  apply  the  land  disposal 
restrictions  or  take  other  appropriate 
actions  to  address  risks  found. 

In  1997  a  subcommittee  of  the 
Environmental  Engineering  Committee 


Subcommittee  reviewed  the  draft 
structure  for  this  study.  The 
Subcommittee  commented  on:  a)  the 
technical  merits  of  the  overall  study 
structure;  b)  the  technical  merits  of  the 
proposed  risk  assessment;  and  c)  the 
involvement  of  technical  experts, 
affected  facilities  and  the  public  at 
critical  points  in  the  study's  design  and 
implementation.  This  report  (EPA- 
SAB-EEC-98-009)  can  be  found  in  the 
Fiscal  Year  1998  Reports  section  of  the 
SAB's  website  (iviviv.epa.gov/sa6). 

Charge  to  the  Committee — The  full 
charge  will  be  posted  at  the  SAB's 
website  (www.epa.gov/sab).  In 
summary,  the  Subcommittee  is  charged 
to  address  the  following  questions: 

(l)(a)  Does  the  Science  Advisory 
Board  believe  that  the  general 
methodology  we  chose  for  developiing 
our  risk  analysis  was  appropriate  for  the 
policy  questions  posed  in  the  statute 
and  consent  decree. 

(b)  Regarding  the  overall  study 
implementation,  from  design  through 
sample  selection,  data  collection  and 
analysis,  what  areas  of  strength  do  you 
see  in  the  overall  methodology,  and 
what  areas  of  potential  improvement  or 
additional  analysis  do  you  recommend? 

(c)  Did  EPA  adequately  characterize 
the  risks?  Are  the  risk  analysis  and 
findings  transparent?  That  is,  are  they 
explicit  in: 

•  Describing  the  assessment  approach, 
assumptions,  extrapolations  and  use 
of  models 

•  Describing  plausible  alternative 
assumptions 

•  Identifying  data  gaps 

•  Distinguishing  science  bom  policy 

•  Describing  uncertainty,  and 

•  Describing  the  relative  strength  of  the 
assessment? 

(d)  Please  provide  your  assessment  of 
the  accuracy  of  EPA's  overall  study 
conclusions  regarding  risks  to  human 
health  and  the  environment.  Were  the 
conclusions  either  false  positive  or  false 
negative  conclusions  (finding  risks  of 
greater  or  lesser  magnitude  than  the 
risks  that  likely  exist)? 

(2)(a)  Should  EPA  have  f>erformed  a 
more  in-depth  evaluation  of  abnormal 
operating  condition  events?  If  so,  what 
methods  or  approaches  would  the  SAB 
recommend  regarding  collecting  more 
reliable  data,  and  modeling  the 
probability  and  impacts  of  such  events? 

(3)(a)  For  the  inmrect  human  health 
and  ecological  screening-level  analyses, 
in  the  SAB's  view,  do  the  results  point 
to  areas  of  potential  future  research?  If 
so,  do  you  have  recommendations  on 
prioritizing  future  studies  in  these 
areas? 

(b)  Based  on  the  screening-level 
estimates  we  developed  for  other 
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indirect  and  ecological  risks,  did  it 
appear  that  we  overlooked  potential 
problem  areas? 

(c)  Did  we  clearly  describe  and 
properly  characterize  the  other  indirect 
human  health  and  ecological  risk 
analyses? 

(4)(a)  Is  it  likely  that  EPA's  data 
imputation  protocol,  or  "surrogate  data 
protocol"  for  imputing  waste 
composition  data  markedly  affected  the 
ultimate  conclusions  regarding  potential 
risks?  If  so,  in  what  direction  did  the 
protocol  probably  bias  the  conclusions? 

(b)  Should  EPA  have  used  any  other 
approaches  for  qualifying  or  presenting 
the  data? 

(c)  Was  using  the  assumption  that  a 
chemical  could  be  present  up  to  the 
detection  limit,  when  it  was  reported  as 
being  present  below  a  detection  limit,  a 
reasonable  concentration  to  choose  for 
risk  screening  purposes? 

(d)  Did  the  EPA-generated  default 
detection  limit  protocol  provide 
reasonable  approximations  of  likely 
detection  limits  encountered  in  the  field 
by  the  facilities,  when  the  detection 
limits  were  not  reported  in  the 
laboratory  analysis? 

(e)  Do  the  results  that  are  based  on 
imputed/detection  limit  data  suggest 
that  further  analysis  is  needed? 

(5)(a)  Although  there  are  limitations 
of  performing  the  comparison  of  survey 
and  field  sampling  waste  composition 
data,  what  is  the  SAB's  view  on  EPA's 
conclusions  about  the  accuracy  of  the 
reported  survey  data  on  chemical 
constituent  concentrations/quantities? 

(b)  What  is  the  SAB's  view  on  EPA's 
conclusion  on  the  potential  incomplete 
reporting  of  chemical  constituents 
present? 

(c)  Would  the  SAB  recommend 
alternate  approaches,  in  order  to  obtain 
the  best  possible  information  regarding 
the  exact  chemical  constituents  present, 
given  the  same  budget  and  time 
constraints? 

(6)(a)  Would  the  SAB  reconunend 
another  approach  for  representing  the 
groundwater  source  term,  for  example, 
performing  a  bounding  analysis,  using 
the  sludge  data,  where  available,  to 
represent  an  upper  bound  of  the 
groundwater  source  term,  and  using 
wastewater  data  as  the  lower  bound,  for 
those  chemical  constituents  for  which 
this  situation  may  be  an  issue? 

(b)  Compared  to  other  sources  of 
uncertainty  in  the  groundwater  and 
groundwater  to  surface  water  pathway 
analyses,  how  large  a  source  of 
uncertainty  does  the  decision  to  use 
wastewater  composition  data  appear  to 
introduce  into  the  overall  study 
conclusions? 


Availability  of  Materials — The 
background  materials  provided  to  the 
Subcommittee  are  available  at  http:// 
www.  epa  .gov/epaoswer/hazwaste/ldr/ 
icr/ldr-impd.htm.  A  limited  number  of 
paper  copies  can  be  obtained  by 
contactiiig  Shannon  Sturgeon,  U.S. 
Environmental  Protection  Agency, 
Office  of  Solid  Waste  (5307W),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Ms.  Sturgeon 
may  also  be  contacted  at  703  605  0509 
or  via  e-mail  at 

sturgeon.sharon@epa.gov.  The  draft 
meeting  agenda  may  be  obtained  from 
Ms.  Mary  Winston,  Management 
Assistant,  at  (202)  564-4538.  or  via  e- 
mail  at:win8ton.mary@epa.gov 
approximately  two  weeks  t^fore  the 
meeting. 

FOR  FURTHER  INFORMATION:  Any  member 

of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(10  minutes  or  less)  must  contact  Ms. 
Kathleen  White,  Designated  Federal 
Officer,  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-4559;  fax  (202)  501-0582;  or 
via  e-mail  at  conway.kathleen@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Ms.  White  no  later  than 
noon  Eastern  Standard  Time  on  the 
Wednesday  before  the  scheduled 
meeting. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
Hot  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  these  teleconference 
meetings,  opportunities  for  oral 
comment  have  been  expanded  to  no 
more  than  five  minutes  per  speaker  and 
no  more  than  thirty  minutes  total. 
Deadlines  for  getting  on  the  public 
speaker  list  for  a  meeting  are  given 
above.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
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of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Ms. 
White  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
firom  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  coriference  room,  should  contact  Ms. 
Winston  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  May  31.2001. 
)ohn  R.  Fowie,  m. 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  01-14475  Filed  6-7-01;  8:45  am] 
BiLUNC  C006  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-59376;  FRL-6787-1] 

Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical  WHh 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-01-0010.  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
May  31,  2001.  Written  comments  will  be 
received  until  Jime  25,  2001. 


ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  IH.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-59376  and  the  TME  niunber 
TME-01-0010  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Barbara 
Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation 
(7401),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline®epa.gov. 

For  technical  information  contact 
Andrea  Conrath,  New  Chemicals 
Prenotice  Branch,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  260-2721;  e- 
mail  address:  conrath.andrea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufacturer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

II.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fi^m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register —  Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-59376.  The  official  record 


consists  of  the  docimients  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall.  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

m.  How  and  to  Whom  Do  I  Submit 
Comments? 

The  notice  of  receipt  was  published 
late  in  the  45-day  review  period; 
however,  an  opportunity  to  submit 
comments  is  being  offered  at  this  time. 
You  may  submit  comments  through  the 
mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-59376  in  the 
subject  line  on  the  first  page  of  your 
response.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center  at 
the  address  in  Unit  II.B.  between  noon 
and  4  p.m.,  Monday  through  Friday, 
excluding  holidays.  EPA  may  modify  or 
revoke  the  test  marketing  exemption  if 
comments  are  received  which  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  information 
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electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPPTS-59376.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

IV.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  v«thout  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

V.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 


name,  date,  and  Federal  Register 

citation. 

VI.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorizes  EPA  to  exempt 
persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes,  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

Vn.  What  Action  is  the  Agency  Taking? 

EPA  has  approved  the  above- 
referenced  T^^E.  EPA  has  determined 
that  test  marketing  the  new  chemical 
substance,  under  the  conditions  set  out 
in  the  TME  application  and  in  this 
notice,  will  not  present  any 
imreasonable  risk  of  injury  to  health  or 
the  environment. 

Vm.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  nxmiber  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  also  be  met. 

TME-01-0010. 

Date  of  Receipt  April  11,  2001. 

Notice  of  Receipt  May  18,  2001  (66 
FR  27651)  (FRLr^782-3). 

Applicant  Westvaco  Corporation. 

Chemical:  (G)  Butyl  acrylate,  polymer 
with  styrene  and  methylamino  chloride 
compoimds. 

Use:  Binding  agent  in  paper  coatings. 

Production  Volume:  Confidential. 

Number  of  Customers:  8. 

Test  Marketing  Period:  365  days, 
commencing  on  first  day  of  commercial 
manufacture. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  imtil  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 


cop)ring  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 

manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

.   3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

K.  What  was  EPA's  Risk  Aflaeasnienl 
for  this  TME? 

The  Agency  has  not  taken  action  to 
control  exposures  to  or  releases  of  this 
substance.  EPA  identified  a  concern  for 
potential  lung  effects  from  inhalation 
exposing  to  workers  handling  this  TME 
substance,  based  upon  data  for 
structurally  similar  analogs,  namely      v 
high  molecular  weight  polymers  and 
cationic  polymers.  However,  EPA 
decided  not  to  regulate  the  TME 
substance  at  this  time,  based  on 
mitigation  of  exposure  through  expected 
use  of  appropriate  personal  protective 
equipment,  as  described  on  the 
company's  Material  Safety  Data  Sheet 
(MSDS)  for  this  chemical.  EPA  also 
identified  aquatic  toxicity  concerns  for 
this  chemical,  again  based  upon  analog 
data  as  described  above.  However,  this 
concern  is  mitigated  as  there  are  no 
releases  to  water  expected,  and  minimal 
environmental  releases  overall. 
Therefore,  the  test  market  activities  will 
not  present  an  imreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

X.  Can  EPA  Change  Its  Decision  on  this 
TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

Listof  Subiects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  May  31,  2001. 

Rebecca  S.  Cool, 

Chief  New  Chemicals  Prenotice  Branch, 
Office  of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  01-14485  Filed  6-7-01;  8:45  am] 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

[OPPTS-59377;  FRL-6787-2] 

Approval  of  Test  Marketing  Exemption 
for  a  Certain  New  Chemical 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-01-11.  The  test  marketing 
conditions  are  described  in  the  TME 
application  and  in  this  notice. 
DATES:  Approval  of  this  TME  is  effective 
May  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Barbara 
Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact. 
Adella  Watson,  New  Chemicals 
Prenotice  Branch,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460; 
telephone  number:  (202)  260-3752;  e- 
mail  address:  watson.adella]@epa.gov. 
SUPPt.EMENTARY  MFORMATWN: 

I.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  in  particular  to 
the  chemical  manufactmer  and/or 
importer  who  submitted  the  TME  to 
EPA.  This  action  may,  however,  be  of 
interest  to  the  public  in  general.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  tUs  action 
to  a  particidar  entity,  consult  the 
technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 


"Laws  and  Regulations,  "  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-59377.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  CBI.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St..  SW..  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

m.  What  is  the  Agency's  Authority  for 
Taldng  this  Action? 

Section  5(h)(1)  of  TSCA  and  40  CFR 
720.38  authorizes  EPA  to  exempt 
persons  bom  premanufact\u« 
notification  (PMN)  requirements  and 
permit  them  to  manufactiu^  or  import 
new  chemical  substances  for  test 
marketing  purposes,  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
imreasonable  risk  of  injury. 

IV.  What  Action  is  the  Agency  Taking? 

EPA  approves  the  above-referenced 
TME.  EPA  has  determined  that  test 
marketing  the  new  chemical  substance, 
under  the  conditions  set  out  in  the  TME 
application  and  in  this  notice,  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment. 


V.  What  Restrictions  Apply  to  this 
TME? 

The  test  market  time  period, 
production  volume,  number  of 
customers,  and  use  must  not  exceed 
specifications  in  the  application  and 
this  notice.  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  also  be  met. 

TME-01-11. 

Date  of  Receipt  April  19,  2001. 

Notice  of  Receipt  May  18,  2001  (66 
FR  27656)  {FRL-6783-9). 

Applicant  CBI. 

Chemical:  (G)  Modified  melamine. 

Use:  (G)  Component  of  coating  with 
open  use. 

Production  Volume:  40,000  kg/yr. 

Number  of  Customers:  CBI. 

Test  Marketing  Period:  365  days, 
commencing  on  first  day  of  commerical 
manufactiue. 

The  following  additional  restrictions 
apply  to  this  TME.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is  restricted 
to  that  approved  in  the  TME.  In 
addition,  the  applicant  shall  maintain 
the  following  records  until  5  years  after 
the  date  they  are  created,  and  shall 
make  them  available  for  inspection  or 
copying  in  accordance  with  section  11 
of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substance  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

VI.  What  was  EPA's  Risk  Assessment 
for  this  TME? 

EPA  identified  no  significant  health 
or  environmental  concerns  for  the  test 
market  substance.  Therefore,  the  test 
market  activities  will  not  present  any 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

Vn.  Can  EPA  Change  Its  Decision  on 
this  TME  in  the  Future? 

Yes.  The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  imreasonable  risk  of  injury  to 
human  health  or  the  environment. 

Listof  Subfects 

Environmental  protection,  Test 
marketing  exemptions. 
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Dated:  May  31,2001. 
Rebecca  S.  Cool, 

chief,  New  Chemicals  Prenotice  Branch, 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  01-14486  Filed  6-7-01;  8:45  am) 
BNJJNO  CODE  65eO-60-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[CWA-HO-2001-6001 ;  FRL  -6994-2] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Settlement,  Penalty 
Assessment  and  Opportunity  To 
Comment  Regarding  WorldCom,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  entered  into  a 
consent  agreement  with  WorldCom,  Inc. 
to  resolve  violations  of  the  Clean  Water 
Act  ("CWA"),  and  its  implementing 
regulations.  WorldCom  failed  to  prepare 
Spill  Prevention  Control  and 
Countermeasure  ("SPCC")  plans  for 
seventy-five  facilities  where  they  stored 
diesel  oil  in  above  groimd  tanks.  EPA, 
as  authorized  by  CWA  section  311(b)(6), 
33  U.S.C.  1321(b)(6),  has  assessed  a  civil 
penalfy  for  these  violations.  The 
Administrator,  as  required  by  CWA 
section  311(b)(6)(C),  33  U.S.C. 
1321(b)(6)(C),  is  hereby  providing 
public  notice  of,  and  an  opportimity  for 
interested  persons  to  comment  on,  this 
consent  agreement  and  proposed  final 
order. 

DATES:  Comments  are  due  on  or  before 
July  9,  2001. 

ADDRESSES:  Mail  vtrritten  comments  to     * 
the  Enforcement  &  Compliance  Docket 
and  Information  Center  (2201A),  Docket 
Number  EC-2001-005,  Office  of 
Enforcement  and  Compliance 
Assiu^ance,  U.S.  Environmental 
Protection  Agency,  1200  Peimsylvania 
Avenue,  NW.,  Mail  Code  2201  A, 
Washington.  DC  20460.  (Comments  may 
be  submitted  on  disk  in  WordPerfect  8.0 
or  earlier  versions.)  Written  comments 
may  be  delivered  in  person  to: 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 
Protection  Agency,  Rm.  4033,  Ariel  Rios 
Bldg.,  1200  Pennsylvania  Avenue,  NW., 
Washington,  DC.  Submit  comments 
electronically  to  docket.oeca@epa.gov. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  consent  agreement,  the  proposed 
final  order,  and  public  conunents,  if 
any,  may  be  reviewed  at  the 
Enforcement  and  Compliance  Docket 
Information  Center,  U.S.  Environmental 


Protection  Agency,  Rm.  4033.  Ariel  Rios 
Bldg.,  1200  Peimsylvania  Avenue,  NW., 
Washington,  DC.  Persons  interested  in 
reviewing  these  materials  must  make 
arrangements  in  advance  by  calling  the 
docket  clerk  at  202-564-2614.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Cavalier.  Multimedia  Enforcement 
Division  (2248-A).  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone  (202)  564-3271;  fax:  (202) 
564-9001;  e-mail: 
cavalier.beth@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Electroruc  Copies:  Electronic  copies  of 
this  document  are  available  from  the 
EPA  Home  Page  under  the  link  "Laws 
and  Regulations"  at  the  Federal 
Register — Environmental  Docimients 
entry  (http://www.epa.gov/fedrgstr). 

I.  Background 

WorldCom,  Inc.,  a 
telecommunications  company 
incorporated  in  the  State  of  Georgia  and 
located  at  500  Clinton  Center  Drive, 
Clinton,  Mississippi  39056,  failed  to 
prepare  SPCC  plans  for  seventy-five 
facilities.  WorldCom,  Inc.  disclosed, 
pursuant  to  the  EPA  "Incentives  for 
Self-Policing:  Discovery,  Disclosures. 
Correction  and  Prevention  of 
Violations"  ("Audit  Policy"),  60  FR 
66706  (December  22,  1995).  that  they 
failed  to  prepare  SPCC  plans  for 
seventy-five  facilities  where  they  stored 
diesel  oil  in  above  ground  storage  tanks, 
in  violation  of  the  CWA  section 
311(b)(3)  and  40  CFR  Part  112.  EPA 
determined  that  WorldCom  met  the 
criteria  set  out  in  the  Audit  Policy  for 
a  100%  waiver  of  the  gravity  component 
of  the  penalty.  As  a  result,  EPA  waived 
the  gravity  based  penalty  ($137,500)  and 
proposed  a  settlement  penalty  amount 
of  eighty-one  thousand,  three  hundred 
and  six  ($81,306).  This  is  the  amount  of 
the  economic  benefit  gained  by 
WorldCom,  attributable  to  their  delayed 
compliance  with  the  SPCC  regulations. 
WorldCom,  Inc.  has  agreed  to  pay  this 
amount  in  civil  penalties.  EPA  and 
WorldCom  negotiated  and  signed  an 
administrative  consent  agreement, 
following  the  Consolidated  Rules  of 
Procedure.  40  CFR  22.13,  on  June  1, 
2001  (In  Re:  WorldCom.  Inc..  Docket  No. 
CWA-HQ-2001-6001).  This  consent 
agreement  is  subject  to  public  notice 
and  comment  under  CWA  section 
311(b)(6).  33  U.S.C.  1321(b)(6). 

Under  CWA  section  311(b)(6)(A).  33 
U.S.C.  1321  (b)(6)(A),  any  owner, 
operator,  or  person  in  charge  of  a  vessel, 
onshore  facility,  or  offshore  facility  from 


which  oil  is  discharged  in  violation  of 
the  CWA  section  311  (b)(3),  33  U.S.C. 
1321  (b)(3),  or  who  fails  or  refuses  to 
comply  with  any  regulations  that  have 
been  issued  imder  CWA  section  311  (j), 
33  U.S.C.  1321(j),  may  be  assessed  an 
administrative  civil  penalty  of  up  to 
$137,500  by  EPA.  Class  11  proceedings 
under  CWA  section  311(b)(6)  are 
conducted  in  accordance  with  40  CFR 
part  22. 

The  procedures  by  which  the  public 
may  comment  on  a  proposed  Class  D 
penalty  order,  or  participate  in  a  Clean 
Water  Act  Class  II  penalty  proceeding, 
are  set  forth  in  40  CFR  22.45.  The 
deadline  for  submitting  public  comment 
on  this  proposed  final  order  is  July  9, 
2001.  All  comments  will  be  transferred 
to  the  Environmental  Appeals  Board 
("EAB")  of  EPA  for  consideration.  The 
powers  and  duties  of  the  EAB  are 
outlined  in  40  CFR  22.04(a). 

Pursuant  to  CWA  section  311(b)(6)(C), 
EPA  will  not  issue  an  order  in  this 
proceeding  prior  to  the  close  of  the 
public  comment  period. 

List  of  Subjects 

Environmental  protection. 
Dated:  June  1.2001. 
David  A.  Nielsen, 

Director,  Multimedia  Enforcement  Division, 
Office  of  Enforcement  and  Compliance 
Assurance. 

[FR  Doc.  01-14481  Filed  6-7-01;  8:45  ami 
BILLING  CODE  6860-60-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  commenL 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperworii 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  the  following 
collections  of  information  titled:  (1) 
Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  Z  (Truth  in  Lending):  (2) 
Recordkeeping  and  E>isclo8ure 
Requirements  in  Connection  with 
Regulation  M  (Consumer  Leasing);  (3) 
Recordkeeping  and  Disclosure 
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Requirements  in  Connection  with 
Regulation  E  (Electronic  Fund 
Transfers),  and  (4)  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
with  Regulation  B  (Equal  Credit 
Opportunity). 

DATES:  Comments  must  be  submitted  on 
or  before  August  7,  2001. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary,  Room 
F-4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to  the 
OMB  control  number.  Comments  may 
be  hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m.  [FAX  number 
(202)  898-3838;  hitemet  address: 
comments  @  fdic.gov] . 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regiilatory  A^irs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATKW: 

Proposal  to  renew  the  following 
currently  approved  collections  of 
information: 

1.  Title:  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
with  Regulation  Z  (Truth  in  Lending). 

OMB  Number:  3064-0082. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Any  businesses  or 
individuals  that  regularly  ofier  or 
extend  consumer  credit. 

Estimated  Number  of  Respondents: 
5,662. 

Estimated  Time  per  Response:  787 
hours. 

Total  Annual  Burden:  4,455,994 
hours. 

General  Description  of  Collection: 
RegTilation  Z  (12  CFR  part  226).  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  prescribes  imiform 
methods  of  computing  the  cost  of  credit, 
disclosine  of  credit  terms,  and 
procedures  for  resolving  billing  errors 
on  certain  credit  accoimts. 

2.  rif/e:  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
with  Regulation  M  (Consumer  Leasing). 

OMB  Number:  3064-0083. 
Frequency  of  Response:  On  occasion. 
Affected  Public:  Any  businesses 
engaging  in  consumer  leasing. 


Estimated  Number  of  Respondents: 
5,662. 

Estimated  Time  per  Response:  4 
hours. 

Total  Annual  Burden:  22,648  hours. 

General  Description  of  Collection: 
Regulation  M  (12  CFR  part  2123),  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  implements  the 
consiuner  leasing  provisions  of  the 
Truth  in  Lending  Act. 

3.  Title:  Recordkeeping  and 
Disclosine  Requirements  in  Connection 
with  Regulation  E  (Electronic  Fund 
Transfers). 

OMB  Number:  3064-0084. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Any  users  of  the 
electronic  fund  transfer  system. 

Estimated  Number  of  Respondents: 
5,662. 

Estimated  Time  per  Response:  120.4 
hours. 

Total  Annual  Burden:  681,705  hoiu-s. 

General  Description  of  Collection: 
Regulation  E  (12  CFR  part  205),  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  establishes  the  rights, 
liabilities,  and  responsibilities  of 
consumers  who  use  electronic  fund 
transfer  services  and  of  financial 
institutions  that  offer  these  services. 

4.  Title:  Recordkeeping  and 
Disclosure  Requirements  in  Connection 
with  Regulation  B  (Equal  Credit 
Opportunity). 

OMB  Number:  3064-0085. 

Frequency  of  Response:  On  occasion. 
-  Affected  Public:  Any  financial 
institution  engaging  in  credit 
transactions. 

Estimated  Number  of  Respondents: 
5,662. 

Estimated  Time  per  Response:  43 
hours. 

Total  Annual  burden:  243,466  hours. 

General  Description  of  Collection: 
Regulation  B  (12  CFR  part  202),  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  prohibits  creditors  from 
discriminating  against  applicants  on  any 
of  the  bases  specified  by  the  Equal 
Credit  Opportimity  Act,  establishes 
guidelines  for  gathering  and  evaluating 
credit  information,  and  requires 
creditors  to  give  applicants  a  written 
notification  of  rejection  of  an 
application. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 


methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  wiU  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  DC,  this  4th  day  of 
June,  2001. 

Federal  Deposit  Insurance  Ckirporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
(PR  Doc.  01-14442  Filed  6-7-01;  8:45  am) 

BILLING  COOE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting;  Notice  of 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:05  a.m.  on  Tuesday,  Jime  5,  2001, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insiu^nce  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate 
and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Director  John 
M.  Reich  (Appointive),  concurred  in  by 
Director  John  D.  Hawke.  Jr.  (Comptroller 
of  the  Currency),  and  Chairman  Donna 
Tanoue,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  notice  earlier  than  June 
1,  2001,  of  the  meeting  was  practicable, 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  {c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  NW..  Washington.  DC. 


Federal  Register  /  Vol.  66,  No.  Ill /Friday,  June  8,  2001 /Notices 


30925 


Dated:  June  5.  2001. 
Federal  Deposit  Insurance  Ckirporation. 
fames  D.  LaPierra, 

Deputy  Executive  Secretary. 

(FR  Doc.  01-14568  Filed  6-6-01;  10:21  am] 

BILLING  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Coopenrting  Technical  Partners 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  cooperating  technical 
partners  flood  hazard  mapping  initiative 
(formerly  known  as  Cooperating 
Technical  Communities). 

SUMMARY:  We  (FEMA)  give  notice  of  the 
Cooperating  Technical  Partners 
initiative  that  will  recognize  and 
encourage  participation  by  states, 
regional  agencies,  and  communities  in 
the  flood  hazard  mapping  process. 
DATES:  Funding  available  May  4,  2001 
for  FY  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Your  FEMA  Regional  Cooperating 
Technical  Partners  Coordinator.  We  list 
contact  names  for  the  coordinators 
under  Section  (h)  of  this  dociunent. 
SUPPLEMENTARY  INFORMATION:  (a) 
Backgmund.  Throughout  this  notice,  the 
terms  "we,"  "our,"  and  "us,"  refers  to 
FEMA.  The  term  "Partner"  (upper  case 
"P")  or  "CTP"  refers  to  a  participant  in 
the  CTP  initiative.  We  administer  the 
National  Flood  Insurance  Program 
(NFIP)  and  under  section  1360  of  the 
National  Flood  Insurance  Act  of  1968, 
as  amended  (42  U.S.C.  4101),  we 
establish  and  update  flood-risk  zone 
data  in  flqodplain  areas.  In  the 
identification  of  flood-prone  areas,  we 
may  consult  with,  receive  information 
from,  and  enter  into  agreements  or  other 
arrangements  with  the  head  of  any 
State,  regional,  or  local  agency  in  order 
to  identify  these  floodplain  areas. 

We  are  implementing  the  Cooperating 
Technical  Partners  (CTP)  concept  as 
part  of  oiu'  Flood  Map  Modernization 
plan  (http://www.fema.gov/library/ 
mapmod.pdf).  The  initiative  was 
formerly  known  as  Cooperating 
Technical  Communities.  The  CTP 
initiative  will  formally  recognize  and 
encourage  the  ongoing  contributions 
that  oiir  mapping  partners — States, 
regional  agencies,  and  communities — 
make  in  assisting  us  in  providing  timely 
and  accurate  flood  hazard  information. 
The  participating  entity  will  enter  into 
a  partnership  agreement  with  us  to 
develop  or  maintain  all  or  a  component 
of  its  flood  hazard  maps. 


CTP  collaborations  will  maximize  the 
effectiveness  of  the  limited  local  and 
Federal  funding  available  for  flood 
mapping,  while  maintaining  consistent 
national  standards.  Through  these 
partnerships,  the  integration  of  locally 
funded  or  developed  flood  and  mapping 
data  in  the  flood  mapping  process  will 
enable  contributing  partners  to  expand 
the  scope  of  our  flood  mapping  efforts. 
We  expect  that  this  will  result  in 
enhanced  responsibility  for  the  maps  by 
the  partners  and,  in  turn,  heightened 
local  awareness  of  flood  risks,  more 
effective  floodplain  management,  and 
more  accurate  maps.  The  Cooperating 
Technical  Partners  initiative  includes 
both  locally  funded  and  FEMA-funded 
activities. 

Under  the  initiative,  the  Partner  and 
we  will  enter  a  general  overall 
agreement  (CTP  Agreement)  that 
recognizes  the  fundamental  importance 
of  flood  hazard  identification,  as  well  as 
flood  insurance  and  floodplain 
management.  Then,  as  the  CTP  and  we 
identify  specific  flood  mapping 
activities  to  undertake,  the  CTP  and  we 
will  develop  and  enter  into  Mapping 
Activity  Agreements  under  the  umbrella 
of  the  overall  CTP  Agreement. 

We  envision  that  most  Mapping 
Activity  Agreements  will  be 
collaborative  efforts  where  both  the  CTP 
and  FEMA  contribute  data  and  units  of 
work  to  maximize  the  extent,  accuracy, 
and  utility  of  flood  studies  to  best  meet 
local  and  Federal  needs,  while 
minimizing  costs  for  all  parties.  Federal 
funding  will  be  limited  even  if  we  can 
allocate  supplemental  map 
modernization  funding.  In  any  event, 
we  will  allocate  funding  within  the 
context  of  our  flood  study  prioritization 
process. 

Additional  Guidance  is  available  at 
http://www.fema.gov/mit/tsd/ 
CPT_main.htm. 

(b)  Availability  of  Fiscal  Year  2001 
Funds.  We  have  set  aside  approximately 
$8  million  nation-wide  for  use  by  all 
FEMA  Regional  offices  to  fund  CTP 
mapping  activities  in  Fiscal  Year  2001. 
We  base  the  selection  of  CTP 
participants  on  floodplain  mapping 
needs  and  on  the  partners'  interest, 
contributions,  and  their  capability  to 
perform  the  types  of  eligible  activities 
that  we  identified  for  the  CTP  initiative. 
Fimding  will  be  provided  to  eligible 
CTP  applicants  through  the  Cooperative 
Agreement  process  in  accordance  with 
Title  44  of  the  Code  of  Federal 
Regulations  (CFR),  part  13.  Request  for 
Federal  Assistance  (RFA)  packages  will 
be  mailed  to  potential  applicants  from 
the  FEMA  Regional  offices  upon 
publication  of  this  notice. 


(c)  Eligibility.  We  intend  the 
cooperative  agreements  awarded  in  this 
effort  to  supplement  and  not  supplant 
on-going  mapping  efforts  by  the 
community,  regional  agency,  or  State. 
The  FEMA  funds  would  be  in  addition 
to  the  partner's  ciurent  flood  hazard 
mapping  effort.  Our  Regional  Offices 
will  select  partners  based  on  the 
following  criteria: 

(1)  The  CTP  applicant  must  have 
existing  processes  or  systems  in  place 
that  support  mapping  or  data  collection 
activities  that  contribute  to  flood  hazard 
identification.  These  ongoing  processes 
or  systems  must  be  supported  by  non- 
federal funding. 

(2)  The  CTP  applicant  must  have 
demonstrated  the  capability  and 
commitment  to  perform  the  mapping 
activities  for  which  it  is  applying.  This 
capability  may  be  indicated  through 
(but  not  limited  to)  a  FEMA  Regional 
Office  review  of  both  previously 
prepared  map  products  and  of  the 
Partner's  existing  processes  or  systems 
for  the  production  of  map  products  that 
are  intended  by  the  Partner  to  be 
utilized  for  CTP  activities. 

(3)  The  CTP  applicant  must  be  a 
community  participating  in  the  NFIP, 
and  be  in  good  standing  in  the  program 
as  determined  by  our  Regional  Office,  or 
be  a  State  or  regional  agency  that  serves 
communities  that  participate  in  the 
NFIP. 

(4)  The  CTP  applicant  that  will  be 
receiving  funds  imder  a  cooperative 
agreement  must  be  able  to  perform  the 
financial  management  activities 
required  as  part  of  the  cooperative 
agreement  (i.e.,  account  for  federal 
funds,  prepare  required  performance 
and  financial  reports).  Oiur  regional 
offices  will  assist  the  communities  with 
these  financial  management  activities. 
FEMA-funded  activities  must  meet  the 
requirements  of  44  CFR  part  13, 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments.  Part  13 
sets  forth  requirements  for  proper  grant 
administration  and  management 
including,  but  not  limited  to,  record- 
keeping, allowable  costs,  and  the 
processes  for  use  of  contractors. 

(5)  The  CTP  applicant  must  have  in- 
house  staff  capabilities  in  the 
appropriate  technical  area  for  the  given 
activity.  If  a  portion  of  the  activities  is 
contracted,  the  CTP  partner  must  have 
in-house  staff  capability  to  monitor  the 
contractor  as  well  as  review  and 
approve  the  products.  For  these 
purposes,  "capability"  means 
demonstrated  experience  in  the 
performance  of.  or  management  through 
contracting  of.  similar  activities. 
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(6)  The  CTP  that  will  be  utilizing  a 
contractor  to  perform  FEMA-funded 
activities  must  ensure  that  those 
contractors  meet  the  requirements  of  44 
CFR  part  13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments.  Within  part  13, 
§  13.36  covers  procurement  standards 
that  must  be  followed  for  any  mapping 
related  activities  for  which  the  CTP 
wishes  to  contract  with  another  party. 
Items  in  this  Fart  include,  but  are  not 
limited  to,  contract  administration  and 
record  keeping,  notification 
requirements,  review  procedures, 
competition,  methods  of  procurement, 
cost  and  pricing  analysis.  If  desired, 
FEMA  will  provide  assistance  on 
developing  selection  criteria  for 
contracted  tasks.  All  work  must  meet 
the  standards  requirements  and 
certification  requirements  described  in 
sections  (e)  and  (f)  of  this  docimient. 


We  will  continue  to  evaluate  these 
criteria  and  will  further  enhance  them 
in  subsequent  years  as  necessary. 

(d)  Activities.  All  of  the  eligible 
activities  listed  below  contain  the 
following  benefits  for  both  the  CTP 
partner  and  for  FEMA: 

•  Local  capabilities  in  hazard 
identification  and  risk  assessment — the 
building  blocks  for  disaster  resistance — 
will  be  enhanced  through  FEMA 
technical  assistance,  experience, 
standards,  and  funding; 

•  The  data,  methods,  and  mapping 
used  for  local,  regional,  and  state 
permitting  processes  will  also  be  used 
for  NFIP  mapping,  to  the  extent 
possible; 

•  Close  coordination  and 
involvement  in  the  flood  hazard 
mapping  process  will  result  in  more 
efficient  local  floodplain  management 
by  the  CTC; 

•  The  program  has  the  potential  to 
interject  a  tailored,  local  focus  into  a 


national  program  where  unique 
conditions  may  exist  that  necessitate 
special  approaches  to  flood  hazard 
identification. 

•  By  incorporating  local  knowledge 
and  expertise,  we  expect  that  National 
Flood  Insurance  Program  flood  hazard 
maps  will  be  more  accurate  and  can  be 
updated  faster  than  current  procedures 
allow. 

Mapping  Activity  Statements  will 
support  the  development  of  flood 
hazard  mapping  or  a  component  of  the 
production  and  maintenance  of  flood 
hazard  mapping.  We  will  collaborate 
with  the  CTP  on  these  mapping 
activities.  We  may  provide  technical 
assistance,  support,  and  data  to  the  CTP 
and  in  some  cases  funding  may  also  be 
available.  The  following  mapping 
activities  may  receive  funding  in  Fiscal 
Year  20001  through  a  cooperative 
agreement  with  us: 


Activity 


Refinement  of  Approximate  Zone  A  Boundaries 

Hydrologic  &  Hydraulic  (H&H)  Modeling  and 
Floodplain  Mapping. 

DFIRM  Preparation  


Redelineation  of  Detailed  Flood  Hazard  Infor- 
mation Using  Updated  Topographic  Data. 


Partner 


Community/Regional  State  Agency 

Community/Regional  State  Agency 

Communily/Regional/State  Agency 
Community/Regional/State  Agency 


Description 


The  CTP  works  with  FEMA  to  perfomn  anal- 
yses to  refine  Zone  A  boundaries.  Empha- 
sis placed  on  automation  techniques. 

The  CTP  develops  digital  engineering  data 
and  floodplain  mapping  using  GIS-based  or 
traditional  H&H  modeling. 

The  CTP  digitizes  the  effective  FIRM  into  a 
DFIRM. 

The  CTP  redelineates  the  effective  flood  haz- 
ard information  using  more  up-to-date  topo- 
graphic data.  GIS  is  used,  where  available. 


While  no  funding  will  be  provided  to  CTPs  for  the  following  mapping  activities,  we  may  provide  technical  assistance, 
support,  and  data  to  the  CTP:  - 


Activity 


Base  Map  Inventory 


Digital  Base  Map  Data  Sharing 


DFIRM  Maintenance 


Hydrologtc  and  Hydraulic  Review  Agreement — 
•This  activity  is  cunently  being  considered  as 
a  pilot  activity. 


Analysis  of  Community  Mapping  Needs  (to  sup- 
port FEMA's  Mapping  Needs  Update  Support 
System  (MNUSS)). 


Partner 


Regional  or  State  Agency 


Community/Regional/State  Agency 


Community/Regional/State  Agency 


Community/Regional/State  Agency 


Regional/State  Agency 


Description 


The  CTP  performs  an  investigation  and  pro- 
vides an  inventory  of  base  maps  meeting 
FEMA's  specifications  for  NFIP  commu- 
nities in  the  state. 

The  CTP  supplies  a  base  map  for  DFIRM 
production.  Ttie  base  map  will  comply  with 
FEMA's  minimum  accuracy  requirements 
and  be  distributable  by  FEMA  to  the  public 
(hardcopy  and  electronic  formats). 

The  CTP  assumes  responsibility  for  long- 
tenn,  periodic  maintenance  of  the  DFIRM. 
This  can  include  base  map  and/or  flood  in- 
formation. 

The  CTP  evaluates  H&H  studies  prepared  for 
flood  data  updates  and/or  44  CFR  Part  65 
map  revisions.  The  review  will  focus  on 
compliance  with  the  technical  and  regu- 
latory requirements  contained  In  FEMA's 
various  flood  mapping  guidelines  and  speci- 
fications, the  pertinent  NFIP  flood  mapping 
regulations,  as  well  as  standard  accepted 
engineering  practices. 

The  CTP  performs  a  detailed  community-by- 
community  investigation  and  assessment  of 
every  NFIP  community's  mapping  needs, 
including  flood  data  updates,  map  mainte- 
nance, and  includes  unmapped  commu- 
nities. 
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Activity 


Technical  Standards  Agreement 


Partner 


Community/Regional/State  Agency 


Description 


Adoption  of  specific  technical  standards  or 
processes  appropriate  for  local  corKMions 
for  NFIP  flood  mapping  purposes. 


(e)  Standards.  Unless  otherwise 
indicated  in  specific  Mapping  Activity 
Statements,  all  flood  hazard 
identification  activities  will  be 
accomplished  according  to  the  relevant 
portions  of  44  CFR  parts  59-77,  as  well 
as  the  technical  standards  contained  in 
■FEMA's  Guidelines  and  Specifications 
for  Study  Contractors  (FEMA  37)  dated 
1/95  and  FEMA's  Guidelines  and 
Specifications  for  Flood  Map  Production 
Coordination  Contractors  dated  2/17/99, 
and  all  subsequent  revision  to  these 
documents. 

(f)  Certification.  All  data  generated 
under  CTP  Mapping  Activity  Statements 
must  meet  the  applicable  certification 
requirements  for  the  identification  and 
publication  of  flood  hazard  information 
in  Flood  Insurance  Rate  Map  (FIRM) 
form  as  indicated  in  44  CFR,  part  65, 
Identification  and  Mapping  of  Special 
Hazard  Areas.  For  those  States  that  have 
adopted  more  stringent  mapping 
requirements  that  have  been  sanctioned 
by  FEMA,  all  Mapping  Activity 
Statements  must  be  reviewed, 
coordinated  with,  and  concurred  upon 
by  the  State  and  all  map  products  must 
meet  State  certification  requirements. 

(g)  Evaluation  Criteria.  "The 
performance  of  each  CTP  will  be 
evaluated  upon  completion  of  the 
period  of  performance  for  each  Mapping 
Activity  Statement.  This  evaluation  will 
determine  the  adequacy  of  the 
performance  by  the  CTP  and  the 
eligibility  for  future  Mapping  Activity 
Statements  to  be  initiated.  Insufficient 
performance  by  the  CTP  may  result  in 
cancellation  of  FEMA  funding  at  any 
point  during  the  period  of  performance 
for  a  Mapping  Activity  Statement. 
Evaluation  will  be  based  upon  the 
following  criteria: 

(1)  The  continued  maintenance, 
(funded/supported  by  the  CTP),  for 
existing  and/or  future  processes  or 
systems  in  place  to  support  mapping  or 
data  collection  activities  that  contribute 
to  flood  hazard  identification,  e.g., 
continued  data  collection  for  changing 
flood  hazards  and  related  development, 
continued  upgrades  to  data  collection  or 
mapping  capabilities  to  incorporate  new 
technologies,  preparation  of  multi-year 
mapping  or  data  collection  plans,  etc. 

(2)  The  demonstrated  commitment  by 
the  CTP  for  existing  and  continued 
support  of  flood  hazard  identification 
and  mapping  activities  conducted  with 
and  by  FEMA. 


(3)  Adherence  to  timeliness  and 
completeness  of  report  submittal  to  the 
Regional  Office. 

(4)  Adherence  to  timeliness  and 
completeness  of  mapping  product 
submittal  to  the  Regional  Office. 

(5)  Quality  of  product(8)  submitted  to 
the  Regional  Office. 

(6)  Ability  to  cooperate  and 
coordinate  with  the  FEMA  Regional 
Office,  the  Technical  Services  Division 
of  the  Mitigation  Directorate  in 
Washington,  and/ or  FEMA's  Mapping 
Coordination  Contractor  during  all 
phases  of  the  Mapping  Activity  as 
needed. 

(h)  Cooperating  Technical  Partners 
Reffonal  Contacts. 

Region  1:  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont),  Dean  Savramis, 
442  J.W.  McCormack  POCH,  Boston, 
MA  02109,  Telephone:  (617)  223-9564, 
(e-mail)  dean.savraniis@fema.gov. 

Region  2:  (New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands).  Paul 
Weberg,  26  Federal  Plaza,  Room  1337, 
New  York,  NY  10278,  (212)  225-7229, 
(e-mail)  paul.weberg@fema.gov. 

Region  3:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
District  of  Colimibia),  Erik  Rourke,  615 
Chestnut  Street,  6th  Floor,  Philadelphia, 
PA  19106,  (215)  931-5665,  (e-mail) 
erik.rourke@fema.gov. 

Region  4:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee),  Laura 
Algeo,  3003  Chamblee  Tucker  Rd., 
Atlanta,  GA  30341,  Telephone:  (770) 
220-5515,  (e-mail) 
laura.algeo@fema.gov. 

Region  5:  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  and  Wisconsin),  Ken 
Hinteriong,  536  S.  Clark  Street,  6th 
Floor,  Chicago,  IL  60605,  Telephone: 
(312)  408-5529,  (e-mail) 
ken.hinterlong@fema.gov. 

Region  6:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas),  Jack 
Quarles,  FRC  800  North  Loop  288, 
Denton,  TX  76210,  Telephone:  (817) 
898-5156.  (e-mail) 
jack,  quarles@fema.gov. 

Region  7:  (Iowa,  Kansas,  Missouri, 
and  Nebraska),  Bob  Franke,  2323  Grand 
Avenue,  Suite  900,  Kansas  City,  MO 
64108,  Telephone:  (816)  283-7073.  (e- 
mail)  bob.franke@fema.gov 

Region  8:  (Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming), 
John  Liou,  Denver  Federal  Center,  Bldg. 


710,  Box  25267,  Denver,  CO  80225, 
Telephone:  (303)  235-4836,  (e-mail) 
john.liou@fema.gov. 

Region  9:  (Arizona,  California, 
Hawaii,  Nevada,  American  Samoa, 
Guam),  Les  Sakumoto,  Bldg.  105, 
Presidio  of  San  Francisco,  San 
Francisco,  CA  94129,  Telephone:  (415) 
923-7183,  (e-mail) 
leslie.  sakumoto@fema  .gov. 

Region  10:  (Alaska.  Idaho,  and 
Oregon,  Washington),  Larry  Basich, 
Federal  Regional  Center,  130-228th 
Street.  Bothell,  WA  98021,  Telephone: 
(425)  487-4703.  (e-mail) 
lawrence.basich@fema.gov. 

Dated:  June  4.  2001. 
Margaret  E.  Lawless, 
Acting  Executive  Associate  Director  for 
Mitigation. 

[PR  Doc.  01-14440  Filed  6-7-01;  8:45  am) 
BILUNQ  COM  6718-04-U 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974:  Flood  Map 
Customar  Racordt 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  a  new  system  of 

records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  we 
(FEMA)  give  notice  that  we  are 
establishing  a  new  system  of  records 
under  the  authority  of  the  Flood 
Insurance  Act  of  1968  as  amended,  42 
U.S.C.  4100.  et  seq.  That  Act  established 
the  National  Flood  Insurance  Program 
(NFIP).  a  critical  component  of  which  is 
the  identification  and  mapping  of  the 
nation's  floodplains  to  provide  the  data 
necessary  for  community  floodplain 
management  programs  and  to 
actuarially  rate  flood  insurance. 
Pursuant  to  statute,  we  distribute 
conventional  and  digital  flood  map 
products  without  charge  to  federal,  state 
and  municipal  governments.  We  charge 
all  other  users  for  our  products  and 
services.  This  system  of  records  will 
enable  us.  through  the  NFIP  Flood  Map 
Store,  to  fill  written,  telephonic  and 
electronic  orders  from  these  users  for 
the  various  map  products;  to  cumulate 
and  retrieve  their  order  information;  and 
to  disseminate  new  product  information 
to  them. 
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DATES:  This  new  system  of  records  takes 
effect  July  18,  2001.  We  will  accept 
public  comments  until  July  18,  2001. 
ADDRESSES:  We  invite  your  comments 
on  this  system  of  records.  Please  address 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Coimsel,  Federal  Emergency 
Management  Agency,  Room  840,  500  C 
Street.  SW,  Washington,  DC  20472; 
(telefax)  (202}-646-4536.  or  (email) 
rules@feina.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Leshan,  FOIA/Privacy  Act 
Specialist,  Federal  Emergency 
Management  Agency,  Room  840,  500  C 
Street.  SW,  Washington,  IX:  20472, 
(telephone)  (202)-646-4115,  (telefax) 
{202}-646-4536.  or  (email) 
Eileen.Leshan@fema.gov. 

SUPPLEMENTARY  INFORMATION:  We 
published  a  notice  of  Fee  Schedule  for 
Processing  Requests  for  Map  Changes, 
for  Flood  Insurance  Study  Backup  Data, 
and  for  National  Flood  Insurance 
Program  Map  and  Insiuance  Products 
on  May  3.  2000,  65  FR  25726. 

The  new  systems  of  records  report,  ' 
required  by  5  U.S.C.  552a(r).  is  being 
simultaneously  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Govenunental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  1  to  OMB  Circular  A-130. 

Accordingly,  we  add  FEMA/MIT-7  of 
the  FEMA  Privacy  Act  systems  of 
records  to  read  as  follows: 

FEMA/Mrr-7 

SYSTEM  NAME: 

Flood  Map  Customer  Records. 

SECURfTY  classification: 

Unclassified. 

SYSTEM  LOCATION: 

Offices  of  the  map  sales  servicing 
agent  under  contract  with  the  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

CATEGORIES  OF  INDIV10UALS  COVERED  BY  THE 

system: 

Individuals  who  purchase  flood- 
related  map  products  or  whose  requests 
have  been  forwarded  to  the  map  sales 
servicing  contractor.  The  system  also 
contains  records  concerning  individuals 
in  their  entrepreneurial  capacity, 
corporations  and  other  business  entities 
whose  records  are  not  subject  to  the 
Privacy  Act. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Electronic  database  contains  name, 
address,  phone  number,  credit  card 
number  and  expiration  date,  account 


number,  order  number,  product 
requested  and  appropriate  accounting 
entries.  Information  from  paper  orders  is 
entered  into  database  and  paper  orders 
are  destroyed  after  three  months. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  National  Flood  Insiuance  Act  of 
1968,  as  amended,  and  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4001  et  seq.,  5 
U.S.C  301,  Reorganization  Plan  No.  3  of 
1978  and  E.O.  12127. 

PURP0SE(S): 

The  primary  use  of  the  records  is  for 
reference  by  the  map  sales  servicing 
contractor  in  processing  customer 
inquiries,  orders  and  complaints.  The 
contractor  must  comply  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a. 

ROUTWE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  use  of  the  records  by  a 
contractor  engaged  to  assist  the  Agency 
in  performing  a  contract  service  related 
to  this  system  of  records  and  who 
requires  access  to  the  records  in  order 
to  perform  the  activity,  disclosure  of 
records  outside  FEMA  or  the  map  sales 
contractor  may  be  made  to: 

(1)  The  U.S.  Department  of  Justice  or 
a  court  or  adjudicative  body  when  (a) 
the  United  States,  FEMA,  a  component 
of  FEMA,  the  map  sales  servicing 
contractor  or,  when  represented  by  the 
Government,  an  employee  of  FEMA  is  a 
party  to  litigation  or  anticipated 
litigation  or  has  an  interest  in  such 
litigation,  and  (b)  FEMA  determines  that 
the  disclosure  is  relevant  or  necessary  to 
the  litigation  and  is  compatible  with  the 
purpose  for  which  the  records  were 
compiled; 

(2)  An  appropriate  Federal,  State, 
local  or  foreign  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  regulation,  rule 
or  order,  where  FEMA  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(3)  A  Congressional  office  when 
disclosure  from  the  record  of  an 
individual  is  necessary  to  respond  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

(4)  To  the  National  Archives  and 
Records  Administration  for  the  purpose 
of  conducting  records  management 
studies  under  the  authority  of  44  U.S.C. 
2904  and  2906. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  imder  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 


from  this  system  to  a  "consimier 
reporting  agency"  as  defined  in  the  Fair 
Credit  Reporting  Act  (15  U.S.C. 
1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  temporarily 
stored  in  a  database  (i.e.,  on  computer 
hard  drives  and  computer  disks)  and 
subsequently  archived  in  magnetic 
media.  Paper  printouts  of  these  data 
may  be  made  as  necessary.  Paper  copies 
of  customer  orders  are  stored  in  manual 
files  and  destroyed  after  three  months. 

RETRKVABKJrV: 

Retrievable  by  name  of  organization, 
individual,  account  number  or  order 
number. 

SAFEGUARDS: 

Records  are  maintained  by  the  FEMA 
map  sales  servicing  contractor  in  areas 
occupied  by  contractor  personnel 
during  working  hours  with  the  building 
locked  and  secured  by  alarm  during  off 
hours.  In  addition,  the  risk  of 
unauthorized  access  to  or  disclosure  of 
personal  data  in  the  proposed  system  is 
minimized  tlyDugh  the  use  of 
passwords  and  security  profiles  and 
permissions  to  enter  the  computer 
system  in  which  data  are  maintained. 
The  computerized  records  and  paper 
records  are  stored  in  secured  areas  that 
are  accessible  only  to  employees  who 
require  the  information  in  performiiig 
their  official  duties.  Paper  documents 
are  stored  either  in  lockable  file  cabinets 
within  locked  rooms  or  in  otherwise 
secured  areas.  All  personnel  with  access 
to  records  are  screened,  cleared  and 
trained. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
in  accordance  with  the  retention  and 
disposition  schedules  set  forth  in  FEMA 
Manual  5400  (August  1989),  "Records 
Management:  Disposition,  Retention 
and  Files  Plan."  Means  of  disposal  are 
appropriate  to  the  storage  medium  (e.g., . 
erasure  of  disks,  shredding  of  paper 
records,  etc.). 

SYSTEM  MANAGER  AND  ADDRESS: 

Project  Officer,  Map  Service  Center, 
Technical  Services  Division,  Mitigation 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472. 
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NOTIFICATION  AND  RECORDS  ACCESS 
PROCEDURES: 

Inquires  should  be  addressed  to  the 
System  Manager  following  procedures 
set  forth  at  44  CFR  part  6,  subpart  C. 

CONTESTING  RECORDS  PROCEDURE: 

A  petition  for  amendment  should  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  set 
forth  at  44  CFR  part  6,  subpart  D. 

RECORD  SOURCE  CATEGORIES: 

Customers  on  whom  record(s)  are  - 
muntained. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT. 

None. 

Dated:  June  4.  2001. 
Margaret  Lawless, 

Acting  Executive  Associate  Director  for 

Mitigation 

IFR  Doc.  01-14441  Filed  6-7-01;  8:45  am] 

MXma  CODE  671 S-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science; 
Announcement  of  Anticipated 
Availability  of  Funds  for  Family 
Planning  Services  Grants 

AGENCY:  Office  of  Population  Affairs,  • 
OPHS,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Population 
Affairs  (OPA)  announces  the  anticipated 
availability  of  funds  for  Fiscal  Year  (FY) 
2002  family  planning  services  grants 
under  the  authority  of  Title  X  of  the 
Public  Health  Service  Act  and  solicits 
applications  for  competing  grants 
awards  to  serve  the  areas  and/ or 
populations  set  out  below.  Only 
applications  which  propose  to  serve  the 
populations  and/or  areas  listed  in  Table 
I  will  be  accepted  for  review  and 
possible  funding.  A  description  of  Title 
X  Family  Planning  Program  can  be 
found  at  OMB  Catalog  of  Federal 
Domestic  Assistance  93.217. 

DATES:  Application  and  funding  dates 
vary.  See  SUPPLEMENTARY  INFORMATION 
below. 

ADDRESSES:  Applications  for  grants  in 
DHHS  Regions  I-X  should  be  sent  to: 
Office  of  Grants  Management  for  Family 
Planning  Services,  1301  Yoimg  Street, 
Suite  766,  Dallas,  TX  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 


Administrative  and  Budgetary 
Requirements 

Regions  I-X:  Maudeen  Pickett,  Office 
of  Grants  Management  for  Family 
Planning  Services,  214-767-3401, 

Program  Requirements 

Regional  Program  Consultants  for 
Family  Planning:  Region  I  (Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  Vermont) — Suzanne 
Theroux,  617-565-1063;  Region  11  (New 
Jersey,  New  York,  Puerto  Rico,  Virgin 
Islands)— Lucille  Katz,  212-264-3935; 
Region  III  (Delaware,  Washington,  DC, 
Maryland,  Pennsylvania,  Virginia,  West 
Virginia)— Louis  Belmonte,  215-861- 
4641;  Region  FV  (Kentucky,  Mississippi, 
North  Carolina,  Tennessee,  Alabama, 
Florida,  Georgia,  South  Carolina) — 
Cristino  Rodriguez,  404-562-7900; 
Region  V  (Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin) — ]anite 
Ely,  312-886-3864;  Region  VI 
(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas) — Evelyn  Glass,  214- 
767-3088;  Region  VII  (Iowa,  Kansas, 
Missouri,  Nebraska) — Elizabeth  Curtis, 
816-426-2924;  Region  VIII  (Colorado 
Montana,  North  Dakota,  South  Dakota, 
Utah,  Wyoming) — Christy  Grosser,  303- 
884-7849  or  Jil  Leslie,  303-844-7856; 
Region  IX  (Arizona,  California,  Hawaii, 
Nevada,  Commonwealth  of  the  Northern 
Mariana  Islands,  American  Samoa, 
Guam,  Republic  of  Palau,  Federal  States 
of  Micronesia,  Republic  of  the  Marshall 
Islands) — Nadine  Simons,  415-437- 
7984;  Region  X  (Alaska,  Idaho,  Oregon, 
Washington) — Janet  Wildeboor,  206- 
615-2776. 
SUPPLEMENTARY  INFORMATION: 

Definitions 

For  the  purposes  of  this 
announcement,  the  following 
definitions  apply: 

Application/Proposal  (used 
interchangeably) — a  request  for  financial 
support  of  a  project  submitted  to  OPA 
on  specified  forms  and  in  accordance 
with  instructions  provided. 

Grant — financial  assistance  in  the 
form  of  money,  awarded  by  the  Federal 
Government  to  an  eligible  recipient  (a 
grantee  or  recipient  is  the  entity  that 
receives  a  Federal  grant  and  assumes  the 
legal  and  financial  responsibility  and 
accountability  for  the  awarded  funds 
and  performance  of  activities  approved 
for  funding). 

Project — those  activities  described  in 
the  grant  application  and  supported 
under  the  approved  budget. 

Eligible  Applicants — any  public  or 
private  nonprofit  entity  located  in  a 
state  (which  includes  the  District  of 
Columbia,  Guam,  the  Commonwealth  of 


Puerto  Rico,  the  Northern  Mariana 
Islands,  the  U.S.  Virgin  Islands, 
American  Samoa,  the  U.S.  OuUying 
Islands  [Midway,  Wake  et  al.],  the 
Marshall  Islands,  the  Federated  States  of 
Micronesia  and  the  Republic  of  Palau)  is 
eligible  to  apply  for  a  TiUe  X  family 
plaiming  services  grant. 

TiUe  X  of  the  Public  Health  Service 
Act,  42  U.S.C.  300,  et  seq.  authorizes  the 
Secretary  of  Health  and  Human  Services 
(HHS)  to  award  grants  to  public  or 
private  nonprofit  organizations  to 
establish  and  operate  voluntary  family 
planning  projects.  Projects  must  offer  a 
broad  range  of  acceptable  and  effective 
medically  approved  family  planning 
methods  and  services.  The  statute 
requires  that,  to  the  extent  practicable. 
Title  X  service  providers  should 
encourage  family  participation.  Titie  X 
family  planning  funds  may  not  be  used 
in  programs  where  abortion  is  a  method 
of  family  planning. 

Requirements  regarding  the  provision 
of  family  planning  services  under  tiUe  X 
can  be  found  in  the  Title  X  statute,  the 
implementing  regulations  which  govern 
project  grants  for  family  planning 
services  (42  CFR  part  59,  Subpart  A), 
and  the  "Program  Guidelines  for  Project 
Grants  for  Family  Planning  Service," 
published  in  January  2001.  A  copy  of 
the  Program  Guidelines  may  be  obtained 
by  contacting  the  Office  of  Grants 
Management  for  Family  Planning 
Services  (at  the  address  above),  or 
downloaded  from  the  Office  of 
Population  Affairs  web  site  at 
www.hhs.gov/opa/grants.html.  All  TiUe 
X  requirements — including  those 
derived  from  the  statute,  the  regulations, 
and  the  Program  Guidelines — apply  to 
all  activities  funded  under  this 
announcement.  (For  example,  projects 
must  meet  the  regulatory  requirements 
set  out  at  42  CFR  59.5  regarding  charges 
to  clients,  and  the  funding  criteria  set 
out  at  42  CFR  59.7  apply  to  all 
applicants  under  this  annoimcement.  As 
stipulated  in  §  59.7(b)  "*   *   *  No  grant 
may  be  made  for  less  than  90  percent  of 
the  project's  costs,  as  so  estimated, 
unless  the  grant  is  to  be  made  for  a 
project  that  was  supported,  under 
section  1001,  for  less  than  90  percent  of 
its  costs  in  fiscal  year  1975.  In  that  case, 
the  grant  shall  be  not  be  for  less  than  the 
percentage  of  costs  covered  by  the  grant 
in  fiscal  year  1975."  Furthermore, 
§  59.7(c)  stipulates  that  "No  grant  may 
be  made  for  an  amount  equal  to  100 
percent  for  the  project's  estimated 
costs.") 

The  anticipated  FY  2002 
appropriation  for  the  Titie  X  Family 
Planning  program  is  approximately 
$253.9  million.  Of  this  amount, 
approximately  $11.4  million  will  be 
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made  available  for  competing  grant 
awards.  A  minimum  of  ten  grants  will 
be  awarded.  (See  Table  I  for 
approximate  amount  of  awards.)  The 
remaining  funds  will  be  used  for 
continued  support  of  grants  and 
activities  which  are  not  competitive  in 
FY  2002.  This  program  announcement 


is  subject  to  the  appropriation  of  funds 
and  is  a  contingency  action  taken  to 
ensure  that,  should  funds  become 
available  for  this  purpose,  applications 
can  be  processed  in  an  orderly  fashion, 
and  funds  can  be  awarded  in  a  timely 
fashion. 

This  notice  announces  the  anticipated 
availability  of  funds  for  competitive 

Table  I 


family  planning  service  grants  in  10 
states.  Competing  grant  applications  are 
invited  for  the  following  areas  (please 
note,  in  order  to  maximize  access  to 
family  planning  services,  one  or  more 
grants  may  be  awarded  for  each  area 
listed): 


Populations/areas  to  be  served 

Approximate 
funding 
available 

Applk:ation 
due  date 

Approx  grant 
funding  date 

Region  1 

New  Hamoshire      

$1,100,000 

09-01-01 

01-01-02 

Rhode  Island      

710.000 
4.300.000 

0^^1-01 
0^^1-01 

01-01-02 

Ma«.«arhi  isAtts 

01-01-02 

Region  N 

No  competitive  grants  available  in  FY  2002. 

RogioniH 

WashifKiton  DC  ; 

930,000 

09-01-01 

01-01-02 

RegionlV 

No  competitive  grants  available  in  FY  2002. 

Region  V 

No  competitive  grants  available  in  FY  2002. 

Region  VI 

No  competitive  grants  available  in  FY  2002. 

Region  VN 

No  competitive  grants  available  in  FY  2002. 

Region  VM 

Wyoming  

594,000 

09-01-01 

01-01-02 

South  Dakota  , 

650,000 

0^-01-02 

07-01-02 

Migrant  workers  in  the  Greeiy,  CO  area  

150.000 

0&-01-02 

09-30-02 

Region  iX 

Gila  River  Irxjian  

239,000 

03-01-02 

07-01-02 

Oregon  , 

2.300,000 

03-01-02 

07-01-02 

425.000 

03-01-02 

07-01-02 

Incorporation  Program  Priorities  and 
Key  Issues  for  Fainily  Planning 

The  following  priorities  represent 
overarching  goals  for  the  Title  X 
program.  The  application  should 
describe  how  the  proposed  project  will 
address  each  priority: 

(1)  Assurance  of  continued  high 
quality  clinical  family  planning  and 
reproductive  health  services  that  will 
improve  the  overall  health  of 
individuals; 

(2)  Increasing  access  to  family 
planning  and  reproductive  health 
services  by  partnering  with  public 
health  providers  and  other  commimity- 
based  organizations  that  have  related 
interests  and  that  work  with  similar 
populations; 

(3)  Emphasis  on  clinical  services  for 
hard-to-reach  populations,  e.g.. 
uninsured  or  under-insured  women, 
males  in  need  of  clinical  seryices, 
adolescents,  substance  abusers,  migrant 
workers,  and  the  homeless;  and 

(4)  Assuring  access  to  comprehensive 
family  planning  and  reproductive  health 


clinical  services,  including  provision  of 
highly  effective  contraceptive  methods; 
breast  and  cervical  cancer  screening  and 
prevention;  and  STD  and  HTV 
prevention  education,  counseling,  and 
testing. 

In  addition,  the  following  key  issues 
impact  the  current  and  future  delivery 
of  family  planning  services,  and  should 
be  considered  when  developing  the 
proposal: 

(1)  The  U.S.  Department  of  Health  and 
Human  Services'  priorities  and  Healthy 
People  2010  objectives  [http:// 
www.health.gov/heaIthypeople); 

(2)  Medicaid  waivers,  managed  care. 
State  Children's  Health  Insurance 
Program  (SCHIP),  Temporary  Assistance 
to  Needy  Families  (TANF),  Title  XX  of 
the  Social  Services  Block  Grant,  state 
support,  and  private  insurance  coverage 
related  to  family  planning  and 
reproductive  health  services; 

(3)  Increased  need  for  current  and 
reliable  data  to  use  in  program  planning 
and  monitoring  program  performance; 


(4)  Use  of  electronic  technologies  in 
program  activities  and  management; 

(5)  Use  of  science-based  information 
to  support  program  activities;  and 

(6)  Legislative  mandates  such  as 
coimseling  teens  on  involving  families 
and  avoiding  coercive  sexual 
relationships,  and  program  compliance 
with  state  reporting  laws  regarding 
sexual  abuse. 

Application  Requirements 

Application  kits  (including  the 
application  form.  PHS  5161-1,  Revised 
7/00,  OMB  Approval  No.  0937-0189) 
may  be  obtained  by  contacting  the 
Office  of  Grants  Management  for  Family 
Planning  Services  (at  the  address  listed 
above),  or  downloaded  from  the  Office 
of  Population  Affairs  web  site  at 
www.hhs.gov/opa/grants.html. 
Completed  applications  must  be 
submitted  to  the  Office  of  Grants 
Management  for  Family  Planning 
Services. 

Applications  will  be  considered  as 
meeting  the  deadline  if  they  are 


Federal  Register /Vol.  66,  No.  Ill /Friday,  June  8.  2001 /Notices 


30931 


postmarked  on  or  before  the  application 
due  date  (listed  for  all  areas  in  "Table  I). 
A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
Mrill  not  be  accepted  as  proof  of  timely 
mailing.  All  hand  delivered  applications 
must  be  received  between  the  hours  of 
8:30  a.m.  and  5  p.m.  on  or  before  the 
application  due  date.  Applications 
which  do  not  meet  the  deadline  will  be 
considered  late  and  will  not  be  accepted 
for  review.  Also,  applications  which  do 
not  meet  the  requirements  of  this 
program  announcement  and/or  the 
applicable  regulatory  requirements  at  42 
CFR  part  59,  Subpart  A.  will  not  be 
accepted  for  review.  Any  application 
which  is  not  accepted  will  be  returned 
to  the  applicant.  Applications  will  not 
be  accepted  by  fax  or  e-mail.  The 
submission  deadlines  will  not  be 
extended. 

Applications  must  address  all 
applicable  regulatory  requirements 
[59.7(a)).  The  information  collections 
(reporting  requirements)  contained  in 
this  notice  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  control  nimiber  0937-0189. 

The  Office  of  Public  Health  and 
Science  (OPHS)  requires  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  This  is 
consistent  with  the  OPHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Application  Review  and  Evaluation 

Each  regional  office  is  responsible  for 
evaluating  applications  and  setting 
funding  levels  according  to  criteria  in  42 
CFR  59.7. 

Applications  will  be  evaluated  based 
on  the  follovdng  criteria  (42  CFR 
59.7(a)): 

(1)  The  degree  to  which  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  the  Title  X 
regulations  (20  points); 

(2)  The  extent  to  which  family 
planning  services  are  needed  locally  (20 
points); 

(3)  The  number  of  patients,  and,  in 
particular,  the  number  of  low-income 
patients  to  be  served  (15  points); 

(4)  The  adequacy  of  the  applicant's 
facilities  and  staff  (15  points); 

(5)  The  capacity  of  the  applicant  to 
make  rapid  and  effective  use  of  the 
Federal  assistance  (10  points); 

(6)  The  relative  availability  of  non- 
Federal  resources  within  the  commimity 
to  be  served  and  the  degree  to  which 
those  resources  are  committed  to  the 
project  (10  points);  and 


(7)  The  relative  need  of  the  applicant 
(10  points). 

Review  Under  Executive  Order  12372 

Applicants  under  this  announcement 
are  subject  to  the  review  requirements  of 
Executive  Order  12372, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities,  as 
implemented  by  45  CFR  part  100.  As 
soon  as  possible,  the  applicant  should 
discuss  the  project  with  the  State  Single 
Point  of  Contact  (SPOC)  for  each  State 
to  be  served.  The  application  kit 
contains  the  currently  available  listing 
of  the  SPOCs  which  have  elected  to  be 
informed  of  the  submission  of 
applications.  For  those  States  not  listed, 
further  inquiries  regarding  the  review 
process  designed  by  their  state  should 
be  made  to  the  Governor's  office  of  the 
pertinent  State.  In  order  to  be 
considered,  the  Grants  Management 
Office  must  receive  State  Single  Point  of 
Contact  comments  not  later  than  30 
days  prior  to  the  grant  funding  date. 

Grant  Awards 

When  final  funding  decisions  have 
been  made,  each  applicant  will  be 
notified  by  letter  of  the  outcome  of  its 
application.  Applicant  projects  selected 
for  funding  will  receive  a  Notice  of 
Grant  Award,  the  official  document 
notifying  an  applicant  that  a  project 
application  has  been  approved  for 
funding.  This  document  specifies  to  the 
grantee  the  amount  of  money  awarded, 
the  purposes  of  the  grant,  the  length  of 
the  project  period,  and  terms  and 
conditions  of  the  grant  award. 

Grant  projects  are  generally  approved 
for  3  to  5  years.  An  annual  non- 
competitive continuation  application  is 
required  to  obtain  continued  support. 
Application  kits  for  non-competing 
grants  will  automatically  be  sent  to  the 
project  director  indicated  on  the  Notice 
of  Grant  Award.  Continuation  awards 
are  subject  to  factors  such  as  the         _ 
availability  of  funds  and  satisfactory 
progress  of  the  project.  In  all  cases, 
continuation  awards  require  a 
determination  by  HHS  that  continued 
funding  is  in  the  best  interest  of  the 
Federal  Government. 

Mireille  B.  Kanda, 

Acting  Director,  Office  of  Population  Affairs. 
[FR  Doc.  01-14457  Filed  6-7-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01117] 

Controlling  Asthma  in  American  Cities 
Project  (CAACP);  Notice  of  Availability 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  Controlling  Asthma  in 
American  Cities  Project  (CAACP).  This 
program  addresses  the  "Healthy  People 
2010"  focus  areas  of  Respiratory 
Diseases,  Environmental  Health,  and 
Access  to  Quality  Health  Services. 

The  purpose  of  the  CAACP  is  to 
utilize  past  successes  and  other 
innovative  approaches  to  improve 
overall  asthma  management  in  order  to 
decrease  asthma-related  morbidity 
among  children  (0-18  years)  in  a 
defined  urban  population  with  a  large 
and  unmet  asthma  control  need. 

No  research  may  be  conducted  as  part 
of  this  cooperative  agreement. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations,  or  local  chapters  of 
national  advocacy  associations  that  deal 
primarily  or  largely  with  asthma.  This 
includes  universities,  hospitals,  and  city 
or  county  public  health  departments.  In 
addition,  applicants  must  have  direct 
access  to  the  target  population(s)  and  be 
located  in  the  community  that  will  be 
served  by  the  proposed  interventions. 

To  be  an  eligible  applicant,  the  total 
population  of  the  communities  to  be 
served  must  be  between  300,000  and 
700.000  people.  Note:  For  a 
metropolitan  area  of  greater  than 
700,000  people,  the  population 
requirement  may  be  met  by  proposing  to 
work  in  selected  communities  within 
the  area.  This  information  must  be 
submitted  in  the  abstract  of  the 
application.  The  documentation 
accepted  to  verify  eligibility  may  be 
based  on  the  most  current  census  data 
available.  If  this  information  is  not 
included,  the  application  will  be 
determined  as  non-responsive  and  will 
be  retiimed  to  the  applicant  without 
review. 

Note:  Title  2  of  the  United  States  Code. 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
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award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $3,000,000  is  available 
in  FY  2001  to  fund  approximately  four 
to  six  planning  projects  (Phase  I).  It  is 
expected  that  the  average  award  will  be 
approximately  $450,000,  ranging  from 
$300,000  to  $500,000. 

Applications  that  request  more  than 
the  maximum  level  of  funding 
($500,000)  will  be  determined  non- 
responsive  to  this  announcement  and 
returned  to  the  applicant. 

It  is  expected  mat  the  awards  will 
begin  on  or  about  September  30,  2001, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  two 
years.  Fimding  estimates  may  change. 

Depending  on  the  availability  of 
funds,  a  new  competitive 
aimouncement,  limited  to  Phase  I 
awardees,  may  be  annoimced  in  the 
future  that  will  implement  the 
intervention  activities.  It  is  expected 
that  the  number  of  Phase  II 
(Intervention)  recipients  awarded  will 
be  approximately  three. 

Use  of  Funds 

Budgeted  funds  may  not  be  used  to 
fund  asthma  surveillance,  except  those 
directly  related  to  the  evaluation  of  the 
CAACP  project. 

Funding  Preferences 

Funding  preference  may  include:  (1) 
geographic  balance;  (2)  minority 
populations  with  a  disproportionate 
asthma  burden,  and  (3)  a  balance  of 
proposed  intervention  strategies. 

D.  Programmatic  Interests 

Intervention  Ideas/Concepts 

E)ecreasing  asthma-related  morbidity 
in  a  defined  population  will  require  a 
comprehensive  and  innovative 
approach,  based  on  current  scientific 
knowledge  and  an  in-depth 
understanding  of  the  communities  to  be 
focused  upon,  to  improving  asthma 
medical  care  and  self-care  within 
families  with  a  child  with  asthma. 
Intervention  ideas  should  be  based  on 
asthma  care  concepts  which  have  been 
analyzed  through  the  peer-review 
process  and  shown  to  be  efi^ective  in 
improving  asthma  control. 

Collaboration 

Success  of  the  planning  phase  and 
intervention  phase  of  the  proposed 
project  will  depend  heavily  on  the 
ability  of  the  grantee  to  form  or  work 
through  an  efi^ective  consortium.  The 
applicant  must  have  the  experience, 
ability,  and  vision  to  lead  such  an  effort 
through  the  active  coordination  and 


participation  of  the  most  important  and 
influential  health  and  health  care 
leaders  in  their  communities. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Develop  a  plan  that  includes  time- 
phased  intervention  objectives, 
protocols,  relevant  policy  initiatives, 
and  evaluation  plans  that  address  the 
asthma  objective(s)  in  Healthy  People 
2010. 

b.  Collect  baseline  asthma  data  in  the 
communities  to  be  served  by  the  project. 
The  data  should  include  measures  of 
asthma  morbidity  and  actual  asthma 
care  representative  of  the  entire  study 
population  before  the  intervention 
phase  begins. 

c.  Develop  or  enhance  an  asthma 
consortium  that  includes,  among  others, 
public,  private,  and  academic  partners 
and  community  based  organizations 
(CBO's)  that  can  be  sustained  for 
subsequent  research  and  program 
development. 

d.  Serve  as  a  resource  for  other  asthma 
projects. 

e.  Disseminate  relevant  findings. 

2.  CDC  Activities 

a.  Provide  technical  assistance,  as 
requested,  in  the  development  of 
intervention  protocols,  evaluation  plans, 
communication  issues,  policy  issues, 
and  the  interpretation  of  the  scientific 
literature  related  to  asthma  management 
and  control. 

b.  Provide  liaison  among  grantees  and 
potential  sources  of  information  and 
assistance. 

c.  Coordinate  activities  among  sites, 
when  appropriate. 

d.  Convene  meetings  among 
collaborators  to  discuss  findings  and 
improve  outcomes. 

F.  Content 

Letter  of  Intent 

A  one-page  non-binding  letter  of 
intent  (LOI)  is  requested  to  enable  CDC 
to  determine  the  level  of  interest  in  this 
annoimcement.  The  LOI  should  provide 
a  brief  description  of  the  proposed 
project  and  identify  the  principle 
investigator,  organizations  actively 
involved  in  the  proposed  project,  and 
the  address  and  telephone  number  for 
key  contacts. 


Applications 

Your  application  will  be  evaluated  on 
the  criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaces,  printed  on  one 
side,  with  one  inch  margins  and 
unreduced  font.  The  applicant  should 
provide  a  detailed  description  of 
activities.  In  addition  to  the  application 
forms,  the  application  must  contain  the 
following  in  this  order: 

1.  Table  of  Contents 

A  table  of  contents  that  provides  page 
numbers  for  each  of  the  following 
sections  should  be  included. 

2.  Abstract 

A  one-page,  single-spaced  abstract 
must  be  submitted  with  the  application. 
The  heading  should  include  the  title  of 
the  cooperative  agreement,  project  title, 
organization's  name  and  address,  and 
the  principle  investigator's  name  and 
telephone  number.  The  abstract  should 
briefly  sunmiarize  the  program  for 
which  funds  are  requested,  the  activities 
to  be  imdertaken,  and  the  applicant's 
organizational  structure.  The  abstract 
must  also  contain  a  verification  that  the 
total  population  of  the  communities  to 
be  served  will  be  between  300,000  and 
700,000  people. 

3.  Project  Narrative 

The  narrative  must  contain  the 
following  sections: 

a.  Time-framed  Objectives.  Specific, 
measuirable,  and  time-framed  objectives 
should  be  developed  based  on  the 
project  narrative.  Creation  of  a  two  year 
time-line  for  meeting  these  objectives  is 
expected. 

b.  Understanding  of  the  medical  and 
psychological  literature  regarding 
asthma  control  techniques  and  past 
intervention  attempts.  Emphasis  should 
be  placed  on  population-based  methods 
of  asthma  control. 

c.  A  brief  description  of  the 
commimity  or  segment  of  city  (or  city  as 
a  whole)  identified  as  the  population  to 
be  served  by  this  project.  "This  should 
include  basic  demographic,  socio- 
economic, and  health  information  (i.e., 
number  of  primary  care  physicians, 
asthma  specialists,  hospitals,  public 
clinics  in  these  areas  or  accessible  to  the 
people  living  in  these  areas). 

d.  Understanding  of  the  asthma  care 
and  control  issues  facing  the  community 
selected  to  be  served  by  this  project. 
Specific  documentation  of  unmet  needs, 
such  as  the  proportion  of  children 
uninsured,  measures  of  asthma 
morbidity,  and  information  on  the 
quality  of  asthma  care,  if  available, 
should  be  described  here.  Why  these 
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communities  or  areas  of  the  city  were 
chosen  for  project  inclusion  should  also 
be  briefly  explained. 

e.  Collaboration  within  the 
consortium.  A  description  of  the 
important  health  care  leaders  and 
institutions  in  your  city  and  how  and  in 
what  way  you  plan  to  involve  them  in 
the  project  activities  must  be  included. 
Using  the  list  of  potential  collaborators 
(See  addendum  2,  V)  as  a  template,  you 
may  wish  to  explain  what  role  each  of 
these  organizations  play  in  the  asthma 
control  plans  of  your  city  and  why  they 
will  or  will  not  be  included/emphasized 
in  the  project.  The  expected  financial 
arrangements  between  applicant  and 
collaborators  should  be  described  here. 
A  letter  bom  representatives  of  each  of 
the  major  collaborators  in  the 
consortium  describing  how  they  plan  to 
actively  participate  and  add  to  the 
project  should  be  included  in  the 
application. 

f.  Initial  intervention  ideas.  A 
description  of  your  initial  intervention 
ideas  should  be  elaborated  upon, 
including  their  potential  feasibility  and 
benefit  in  controlling  asthma  symptoms 
or  imscheduled  visits. 

g.  Process  of  creating  comprehensive 
intervention  strategies  (including 
protocols)  from  the  initial  intervention 
ideas.  The  process  conceived  to  take 
place  over  the  two  year  planning  period 
in  order  to  be  ready  for  ihe  intervention 
period  should  be  described  in  this 
section. 

h.  Plans  for  an  evaluation  of  the  two 
year  planning  period  (phase  I).  The 
project  evaluation  should  address  the 
experiences  and  lessons  of  such  city- 
wide  collaboration  efforts,  community 
assessment  and  information  sharing, 
protocol  development,  and  other 
planning  phase  activities.  Evaluation 
measures,  whether  quantitative  or 
qualitative,  should  be  described. 

i.  A  detailed  plan  to  obtain  a 
comprehensive  baseline  assessment  of 
asthma-related  morbidity  and  care 
practices  in  the  communities  involved 
in  this  project.  A  critical  description  of 
how  this  baseline  assessment  will  be 
used  to  ultimately  evaluate  the 
intervention  activities  of  the  project 
(i.e.,  changes  in  population-based 
measures  of  asthma  morbidity,  asthma 
care,  asthma  education,  access  to 
primary  care,  or  other  issues  important 
to  asthma  control  addressed  in  the 
intervention  strategies)  must  be 
included.  Evaluation  measures,  whether 
quantitative  or  qualitative,  should  be 
described. 

j.  A  description  of  those  activities 
conducted  by  the  applicant  and/or  the 
applicant's  organization  related  to,  but 


not  supported  by  the  cooperative 
agreement. 

4.  Identification  of  Project  Personnel 

Include  a  biographical  sketch  [i.e., 
one  page  summary  or  abbreviated 
curriculimi  vitae)  for  the  principal 
investigator  and/or  project  coordinator 
and  other  key  personnel.  Describe  the 
overall  personnel  capabilities  of  the 
applicant's  organization  in  relation  to 
the  potential  project  needs.  To  the 
extent  possible,  list  of  all  the  proposed 
project  staff  regardless  of  their  funding 
source.  The  list  should  include  title, 
qualifications,  relevant  experience, 
percentage  of  time  each  will  devote  to 
the  project,  as  well  as  that  portion  of  the 
salary  to  be  paid  by  the  cooperative 
agreement. 

5.  Facilities  and  Equipment 

Describe  the  access  and  availability  of 
any  facilities  and  equipment  necessary 
to  carry  out  the  planning  phase  project. 

6.  Budget  and  Budget  Justification 

Provide  a  detailed  budget  which 
indicates  the  anticipated  costs  for 
persoimel,  fringe  benefits,  travel, 
supplies,  contractual,  consultants, 
equipment,  indirect  and  other  items. 
The  required  detailed  budget  is  not 
considered  to  be  part  of  the  program 
narrative. 

G.  Application  Submission  and 
Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428) 
on  or  before  August  10,  2001,  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1 .  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late:  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
returned  to  the  applicant, 

H.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  panel  of 
experts  appointed  by  CDC: 


1 .  Goals  and  Objectives:  (10  percent) 

The  extent  to  which  the  applicant  has 
described  a  plan  to  make  use  of  this  two 
year  planning  period.  This  should 
include:  Details  in  explaining  how  this 
time  period  will  be  used  to  create  or 
strengthen  a  city-wide  asthma 
consortiimi,  design  and  fine  time 
effective  intervention  strategies,  begin 
efforts  to  improve  quality  of  asthma  care 
locally,  and  initiate  the  processes  of 
commimity  empowerment/change  that 
will  be  focused  on. 

2.  Background:  (10  percent) 

The  extent  to  which  the  proposal 
addresses  the  critical  evaluation  of 
existing  asthma  control  literature,  and 
the  identification  of  the  asthma  care 
gaps  and  issues  in  the  specific 
communities  designated  to  be  the  focus 
of  this  intervention  project  will  be 
evaluated.  Such  an  evaluation  of  the 
asthma  care  gaps  in  the  proposed 
communitycould  include  the 
proportion  of  children  uninsured, 
measiu^s  of  asthma  morbidity,  and 
information  on  the  quality  of  asthma 
care. 

3.  Asthma  Control  Intervention  Ideas: 
(20  percent) 

a.  The  extent  to  which  the  application 
describes  a  plan  to  improve  asthma  care 
in  the  specific  communities  selected  by 
the  applicant  will  be  evaluated.  This 
includes  how  well  conceived  the 
intervention  concepts  are  in  terms  of 
practicality,  effectiveness  (likelihood  to 
change  asthma  morbidity), 
inclusiveness  (whether  all  children  with 
asthma  in  the  study  area  will  have 
access  to  the  interventions), 
comprehensiveness  (providing  multiple 
ways  to  address  asthma  control 
problems),  originality,  and  level  of 
detail  included  in  proposal  (i.e., 
appropriate  use  of  examples  to 
strengthen  ideas  in  the  proposal). 

b.  "The  extent  to  whicn  the  proposed 
processes  to  improve  and  expand  these 
intervention  ideas  during  the  planning 
phase  are  described. 

4.  Collaborative  Effort:  (25  percent) 

The  extent  to  which  the  applicant  and 
the  consortium  have  the  experience, 
ability,  and  vision  to  succeed  in  an 
effort  to  reduce  the  asthma  burden  in 
the  proposed  community  through  the 
participation  of  the  most  important  and 
influential  health  care  and  civic  leaders 
in  the  commimity.  This  includes  the 
specific  ways  in  which  the  consortium 
will  operate,  a  history  of  successful 
operation  of  the  consortium  in  that  city 
or  community,  or  other  evidence  that  a 
proposed  collaboration  would  be 
effective,  and  detailed  plans  to  ensure 
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active  collaboration  of  all  project 
participants  during  the  entire  period  of 
this  project. 

5.  Principal  Investigator  and  Staff:  (20 
percent) 

a.  The  extent  to  which  the 
qualifications  and  the  proposed  project 
time  allocation  of  the  principal 
investigator  are  described.  A  principal 
investigator  who  has  conducted, 
evaluated,  and  published  asthma 
research  in  peer-reviewed  journals,  and 
has  specific  authority  and  responsibility 
to  carry  out  the  proposed  project  is 
expected. 

D.  The  extent  to  which  a  description 
of  additional  staff  to  be  assigned  to  this 
project,  their  qualifications,  the 
proposed  project  time  allocation,  and 
the  role  of  the  proposed  staff  is  linked 
to  program  objectives. 

c.  The  extent  to  which  the  facilities 
and  other  resources  that  would  define 
the  applicant's  capacity  to  accomplish 
the  project  are  described. 

6.  Evaluation  Plans:  (15  percent) 

The  extent  to  which  the  applicant  has 
described  a  realistic  and  comprehensive 
plan  to  accurately  measure  changes  in 
population-based  asthma  morbidity, 
specific  asthma  care,  asthma  education 
or  other  significant  intervention 
strategies  over  time  using  qualitative 
and  quantitative  methods  will  be 
scored.  The  ability  of  the  applicant  to 
begin  the  baseline  data  collection  during 
the  planning  phase  and  to  conduct  a 
process  evaluation  of  the  planning 
period  will  be  part  of  this  evaluation 
score. 

7.  Budget:  (not  scored) 

The  extent  to  which  the  budget  is 
clearly  detsiiled,  justified,  and 
appropriate  for  activities  proposed. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-annual  progress  reports. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
hiformation"  section  of  this 
aimouncement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 


AR-7    Executive  Order  12372  Review 

AR-fi    Public  Health  System  Reporting 
Requirements 

AR-9    Paperwork  Reduction  Act 
Requirements 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11    Healthy  People  2010 

AR-12    Lobbying  Restrictions 

AR-14    Accounting  System 
Requirements 

AR-1 5    Proof  of  Non-Profit  Status 

J.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act,  [42  U.S.C.  section  241  and  247b). 
as  amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

K.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  Program 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
.  business  management  technical 
assistance  may  be  obtained  from:  Sonia 
Rowell,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000,  MS 
E-13,  Atlanta,  GA  30341-4146. 
Telephone  number:  770-^88-2724, 
Email  address:  svpl@cdc.gov. 

For  program  technical  assistance, 
contact:  Michael  Friedman,  M.D.,  Air 
Pollution  and  Respiratory  Health 
Branch,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE.,  MS  E-17,  Atlanta, 
Georgia  30333,  Telephone  number:  404- 
639-2520,  Email  address:  mff7@cdc.gov> 

Signed:  June  4,  2001. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  01-14447  Filed  6-7-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  Advisory 
Committee  meeting. 

Name:  Advisory  Ckimmittee  to  the  Director, 
CDC. 

Time  and  Date:  8:30  a.m.-4  p.m.,  July  13, 
2001. 

Place:  The  Sheraton  Colony  Square  Hotel, 
188  14th  SU-eet,  NE..  Atlanta.  Georgia  30361. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  The  committee  will  anticipate, 
identify,  and  propose  solutions  to  strategic 
and  broad  issues  facing  CDC. 

Matters  to  be  Discussed:  Agenda  items  will 
include  updates  from  Dr.  Jeffrey  P.  Koplan, 
M.D.,  M.P.H..  Director,  CDC  regarding  the 
current  CDC  Director's  priorities  with 
discussions  of  program  activities  including 
updates  on  CDC  scientific  and  progranunatic 
activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Kafhy  Cahill,  Executive  Secretary,  Advisory 
Committee  to  the  Director,  CDC,  1600  Clifton 
Road,  NE,  M/S  D-24,  Atlanta,  Georgia  30333. 
Telephone  404/639-7060. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  4.  2001. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-14449  Filed  6-7-01;  8:45  am] 
BILLING  CODE  4ia3-1«-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  IMeeting;  Office  of  the 
Director,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Announces  the 
Following  Meeting 

NAME:  Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force  Meeting. 
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TMES  AND  DATES:  9  a.m.-6  p.m.,  June  13, 
2001.  9  a.m.^  p.m.,  June  14,  2001. 
PLACE:  The  Old  Courthouse  on  the 
Square,  101  East  Court  Square,  Decatur, 
Georgia  30030,  telephone  (404)  373- 
1088. 

STATUS:  Open  to  the  public,  limited  only 
by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

PURPOSE:  The  mission  of  the  Task  Force 
is  to  develop  and  publish  a  Guide  to 
Community  Preventive  Services,  which 
is  based  on  the  best  available  scientific 
evidence  and  current  expertise 
regarding  essential  public  health 
services  and  what  works  in  the  delivery 
of  those  services. 

MATTERS  TO  BE  DISCUSSED:  Agenda  items 
include:  presentation  of 
recommendations  for  approval  for  the 
following  chapters:  Cancer,  Physical 
Activity,  Tobacco,  Vaccine  Preventive 
Diseases  and  Violence  Prevention; 
presentation  of  the  dissemination  plan; 
and  general  updates  on  Methods  and  the 
Clinical  Guide. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  ADDITIONAL 
MFORMATKM:  Stephanie  Zaza,  M.D.. 
M.P.H.,  Chief,  Community  Guide 
Branch,  Division  of  Prevention  Research 
and  Analytic  Methods,  Epidemiology 


Program  Office,  CDC.  4770  Buford 
Highway,  M/S  K-73,  Atlanta,  Georgia 
30341,  telephone  770/488-8189. 
Persons  interested  in  reserving  a  space 
for  this  meeting  should  call  770/488- 
8189  by  close  of  business  on  Jime  11, 
2001. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  4,  2001. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-14448  Filed  &-7-01;  8:45  am] 
BHJJNa  COOE  4ie9-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  review;  Comment 
request 

Title:  Volimtary  Surveys  of  Program 
Partners  to  Implement  Executive  Order. 


OMB  No.:  0980-0268. 

Description:  Description:  Under  die 
provisions  of  the  Federal  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
the  Administration  for  Children  and 
Families  (ACF)  is  requesting  clearance 
for  instruments  to  implement  Executive 
Order  12862  within  the  ACF.  The 
purpose  of  the  data  collection  is  to 
obtain  customer  satisfaction  information 
from  those  entities  who  are  funded  to  be 
our  partners  in  the  delivery  of  services 
to  the  American  public.  ACF  partners 
are  those  entities  that  receive  funding  to 
deliver  services  or  assistance  from  ACF 
programs.  Examples  of  partners  are 
States  and  local  governments, 
territories,  service  providers,  Indian 
Tribal  organizations,  grantees, 
researchers,  or  other  intermediaries 
serving  target  populations  identified  by 
and  fimded  directly  or  indirectly  by 
ACF.  The  surveys  will  obtain 
information  about  how  well  ACF  is 
meeting  the  needs  or  our  partners  in 
operating  the  ACF  programs. 

Respondents:  State,  Local,  Tribal 
Governments  or  Not-for  Profit 
institutions. 


Annual  Burden  Estimates 

^ 

Instrument 

Number  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

In-depth  Interview 

476 

3.16 

.33 

496 

Estimated  Total  Annual  Burden  Hours 

496 

Additional  Infonnqation:  Copies  of 
the  proposed  collection  may  be  obtained 
by  writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 

Eroposed  information  collection  should 
B  sent  directly  to  the  following: 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  725  17th 


Street,  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer  for  ACE. 

Dated:  June  1,  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 

[FR  Doc.  01-14456  Filed  6-7-01;  8:45  am] 

BILUNO  COOE  41S«-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Endocrinoiogic  and  Metabolic  Drugs 
Advisory  Committe;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Endocrinoiogic 
and  Metabolic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  26  and  27,  2001.  8  a.m.  to 
5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Kathleen  Reedy  or  LaNise 
Giles,  Center  for  Drug  Evaluation  and 
Research  (HFD-21).  Food  and  Drug 
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Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX  301-827-6776.  or  e-mail: 
reedyk@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301^43-0572  in  the 
Washington,  DC  area),  code  12536. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  26,  2001,  the 
committee  will  discuss  new  drug 
application  (NDA)  21-332.  Symlin™ 
(pramlintide  acetate,  Amylin 
Pharmaceuticals,  Inc.)  a^  an  adjunctive 
therapy  to  insvdin  to  improve  glycemic 
and  metabolic  control  in  patients  with 
type  1  or  type  2  diabetes  mellitus  alone 
or  in  combination  with  oral 
hypoglycemic  agents.  On  July  27,  2001, 
the  committee  will  discuss  NDA  21- 
318.  ForteoTM  (teriparatide  injection, 
rDNA  origin.  Eli  Lilly  and  Co.)  for  the 
treatment  of  osteoporosis  in  men  and  in 
postmenopausal  women. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  20,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11 
a.m.  and  11:30  a.m.  each  day.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  July  20.  2001.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argximents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  May  31.  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-14410  Filed  6-7-01;  8:45  am] 
■MJJNQ  CODE  4ia»-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1194-N1 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council  on  June  25, 2001 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKW:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Conunittee 
Act,  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
June  25,  2001,  from  8:30  a.m.  until  5 
p.m.,  e.d.t. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  505A,  5th  Floor,  Hubert  H. 
Humphrey.  200  Independence  Avenue, 
SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Rudolf,  M.D.,  J.D.,  Executive  Director, 
Practicing  Physicians  Advisory  Coimcil, 
Room  435-H.  Hubert  H.  Himiphrey 
Building.  200  Independence  Avenue. 
SW.,  Washington,  DC  20201,  (202)  690- 
7874.  News  media  representatives 
should  contact  the  HCFA  Press  Office, 
(202)  690-6145.  Please  refer  to  the 
HCFA  Advisjny  Committees 
Information  Line  (1-877-449-5659  toll 
bee)/{A10  786-9379  local)  or  the 
internet  {http://www.hcfa.gov/fac)  for 
additional  information  and  updates  on 
committee  activities. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
carrier  manual  instructions  related  to 
physicians'  services,  as  identifled  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  reconunendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Coimcil  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
■claims  for  physicians'  services  under 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Coimcil  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  1 1  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act,  this  Council 
automatically  terminates  two  years  after 
its  date  of  establishment,  unless  the 


Council  is  renewed  before  the 
termination  date  by  appropriate  agency 
action.  Therefore,  terms  of  more  than 
two  years  for  members  are  contingent 
upon  the  renewal. 

The  Council  held  its  first  meeting  on 
May  11.  1992. 

The  current  members  are:  Jerold  M. 
Aronson,  M.D.;  Richard  Bronfrnan, 
D.P.M.;  Joseph  Heyman,  M.D.;  Sandra! 
HuUett.  M.D.;  Stephen  A.  Imbeau,  M.D.; 
Angelyn  L.  Moultrie,  D.O.;  Derrick  K. 
Latos,  M.D.  (pending  re-appointment); 
Dale  Lervick,  O.D.;  Sandra  B.  Reed, 
M.D.;  Amilu  Rothhammer,  M.D.;  Victor 
Vela.  M.D.;  and  Kenneth  M.  Viste,  Jr.. 
M.D.:  and  Douglas  L.  Wood.M.D.  The 
Council  chairperson  is  pending 
selection. 

The  agenda  will  provide  for 
discussion  and  comment  on  the 
following  topics: 

•  Inputs  and  insights  on  the  draft 
instructions  to  implement  Advance 
Beneficiary  Notices. 

•  Physician  Regulatory  Issues  Team 
(PRTT)  update. 

•  Evaluation  and  Management 
Documentation  Guidelines  (update  and 
discussion  on  medical  review  form). 

•  Physician  Participation  in 
Evaluation  and  Management  Guidelines 
Pilot  Studies  (How  to  address  issues  of 
miscoding  and  medical  review  in  the 
studies). 

•  Contractor  Oversight  Issues 
(provider  education,  customer  service, 
medical  review,  and  contractor 
performance  evaluation). 

For  additional  information  and 
clarification  on  the  topics  listed,  call  the 
contact  person  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice. 

Individual  physicians  or  medical 
organizations  that  represent  physicians 
and  who  wish  to  be  scheduled  to  make 
5-minute  oral  presentations  on  agenda 
issues  should  contact  the  Executive 
Director  by  12  noon,  June  15,  2001. 
Testimony  is  limited  to  the  listed 
agenda  issues  only.  The  number  of  oral 
presentations  may  be  limited  by  the 
time  available.  A  written  copy  of  the 
presenter's  oral  remarks  should  be 
submitted  to  the  Executive  Director  no 
later  than  12  noon,  June  18,  2001,  for 
distribution  to  Council  members  for 
review  prior  to  the  meeting.  Physicians 
and  organizations  not  scheduled  to 
speak  may  also  submit  written 
comments  to  the  Executive  Director  and 
Council  members.  The  meeting  is  open 
to  the  public,  but  attendance  is  limited 
to  the  space  available.  Individuals 
requiring  sign  language  interpretation 
for  the  hearing  impaired  or  other  special 
accommodation  should  contact  John 
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Lanigan  (202)  690-7418  at  least  10  days 
before  the  meeting. 

(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2,  secUon  10(a)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  Junes,  2001. 
Thomas  A.  Scully, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  01-14595  Filed  6-7-01;  8:45  am] 

BILLING  COOE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

State  Grants  for  Traumatic  Brain  Injury 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  about  $1.2  million  in 
fiscal  year  (FY)  2001  funds  is  available 
for  up  to  14  State  Grants  for  Traumatic 
Brain  Injury  (TBI)  awards.  Grant 
programs  for  TBI  provide  health  and 
other  services  for  people  who  have 
sustained  a  traumatic  brain  injury. 
Awards  will  be  made  in  two 
categories — Planning  Grants,  to  assist 
States  in  developing  the  infrastructure 
needed  to  implement  a  State  TBI 
program;  and  a  new  category  of  Post 
Demonstration  Grants  for  States  which 
have  successfully  completed  a  TBI 
Implementation  Grant.  All  grants  will  be 
made  under  the  program  authority  of 
the  Public  Health  Service  Act,  Title  XII, 
Section  1252  (42  U.S.C.  300d-52),  as 
amended,  and  will  be  administered  by 
the  Maternal  and  Child  Health  Bureau 
(MCHB),  HRSA.  Awards  for  TBI 
Planning  Grants  (CFDA  #93.234B)  may 
be  approved  for  up  to  two  years,  and 
range  firom  $50,000  to  $75,000.  Awards 
for  TBI  Post  Demonstration  Grants 
(CFDA  #93.234C)  are  available  for  only 
one  year,  in  amounts  up  to  $100,000. 
Funding  for  these  grant  categories 
beyond  FY  2001  is  contingent  upon  the 
availability  of  funds. 
DATES:  Entities  which  intend  to  submit 
an  application  for  this  grant  program  are 
expected  to  notify  MCHB's  Division  of 
their  intent  by  June  18,  2001.  The 
deadline  for  receipt  of  applications  is 
July  16,  2001.  Applications  will  be 
considered  "on  time"  if  they  are  either 


received  on  or  before  the  deadline  date 
or  postmarked  on  or  before  the  deadline 
date.  The  projected  award  date  is 
September  29,  2001. 
ADDRESSES:  To  receive  a  complete 
application  kit,  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123  (1-877- 
HRSA-123)  beginning  June  4,  2001,  or 
register  on-line  at:  http://www.hrsa.gov/ 
_order3.htm  directly.  The  Traumatic 
Brain  Injury  State  Grant  Program  uses 
the  standard  Form  PHS  5161-1  (rev.  71 
00)  for  applications  (approved'  under 
OMB  No.  0920-0428).  Applicants  must 
use  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  #93.234B  when 
requesting  an  application  kit.  The  CFDA 
is  a  Government-wide  compendium  of 
enumerated  Federal  programs,  project 
services,  and  activities  which  provide 
assistance.  All  applications  must  be 
mailed  or  delivered  to  Grants 
Management  Officer,  MCHB:  HRSA 
Grants  Application  Center,  1815  N.  Fort 
Meyer  Drive,  Suite  300,  Arlington  , 
Virginia  22209:  telephone  1-877-477- 
2123:  E-mail:  hrsagac@hrsa.gov. 

Necessary  application  forms  and  an 
expanded  version  of  this  Federal 
Register  notice  may  be  dovsmloaded  in 
either  Microsoft  Office  2000  or  Adobe 
Acrobat  format  (.pdf)  from  the  MCHB 
Home  Page  at  http:// 
www.mchb.hrsa.gov.  Please  contact  Joni 
Johns,  at  301/443-2088,  or 
ijohns@hrsa.gov/,  if  you  need  technical 
assistance  in  accessing  the  MCHB  Home 
Page  via  the  Internet. 

■This  notice  will  appear  in  the  Federal 
Register  and  or  HRSA  Home  Page  at 
http://www.hrsa.dhhs.gov/.  Federal 
Register  notices  are  found  on  the  World 
Wide  Web  by  following  instructions  at: 
http://www.access.gpo.gov/su_docs/ 
aces/aces  1 40.html. 

Letter  of  Intent:  Notification  of  intent 
to  apply  should  be  directed  to  Betty 
Hastings,  M.S.W.,  by  email, 
bhastings@hrsa.gov/;  or  mail,  MCHB, 
HRSA;  Division  of  Child,  Adolescent 
and  Family  Health,  Parklawn  Building, 
Room  18A-38;  5600  Fishers  Lane; 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Hastings,  M.S.W.,  301/443-5599, 
or  email:  bhastings@hrsa.gov/  (for 
questions  specific  to  project  objectives 
and  activities  of  the  program;  or  the 
required  Letter  of  Intent);  Marilyn 
Stewart,  301/443-1440,  email 
mstewart®hrsa.gov/  (for  grants  policy, 
budgetary,  and  business  questions). 
SUPPLEMENTARY  INFORMATION:  Traumatic 
brain  injury  (i.e.,  cranio-cerebral  head 
trauma)  is  an  occurrence  of  injury  to  the 
head  arising  bora  blunt  or  penetrating 
trauma  or  from  acceleration- 


deceleration  forces  that  is  associated 
with  any  of  these  symptoms  or  signs 
attributed  to  the  injury:  Decreased  level 
of  consciousness,  amnesia,  other 
neurologic  or  neuropsychologic 
abnormalities,  skull  fracture,  diagnosed 
intracranial  lesions,  or  death. 

Motor  vehicle  crashes,  falls,  violence, 
and  sports  injuries  are  the  major  causes 
of  TBI;  the  number  one  killer  and  cause 
of  disability  for  young  people  in  the 
United  States.  The  Centers  of  Disease 
Control  and  Prevention  has  found  that 
approximately  5.3  million  Americans 
Uve  with  the  effects  of  TBI.  About  half 
the  estimated  1.9  million  Americans' 
who  experience  TBI  each  year  incur  at 
least  short-term  disability;  52,000 
people  die  as  a  result  of  their  injuries 
and  more  than  90,000  people  sustain 
severe  brain  injuries  leading  to 
debilitating  loss  of  function.  The  direct 
medical  costs  for  treatment  of  TBI  have 
been  estimated  at  more  than  $4  billion 
annually. 

In  1996,  Public  Law  104-166 
established  a  program  of  grants  to  States 
to  carry  out  TBI  demonstration  projects 
to  increase  access  to  rehabilitation, 
employment,  education,  and  other  long- 
term  community  support  services,  in 
addition  to  health  and  medical  services. 

State  Grants  for  TBI  support  projects 
by  States  to  implement  statewide 
systems,  ensuring  access  to 
comprehensive  and  coordinated  TBI 
Services.  These  projects  are  successfully 
bringing  together  representatives  of 
relevant  State  agencies,  disciplines, 
organizations,  and  consumers. 

Until  FY  2001,  two  categories  of  TBI 
demonstration  grant  programs  were 
available — State  TBI  Planning  Grants 
and  State  TBI  Implementation  Grants. 
To  date,  31  States  and  the  District  of 
Columbia  have  received  basic  planning 
support  to  establish  the  necessary 
infrastructure  core  capacity  components 
needed  to  develop  an  Action  Plan  to 
improve  the  State's  TBI  service  system. 
State  TBI  planning  grantees  develop 
four  "core  capacity"  components, 
identified  as  the  essential  elements  in 
any  plan  for  State  implementation  of  a 
TBI  service  system.  These  include:  (1)  A 
statewide  TBI  Advisory  Board;  (2) 
Designated  State  agency  and  staff 
position(s)  responsible  for  State  TBI 
activities;  (3)  a  statewide  needs/resource 
assessment  to  address  the  full  spectrum 
of  services  from  initial  acute  treatment 
through  rehabilitation  and  long-term 
community  services  for  individuals 
with  TBI;  and  (4)  a  statewide  Action 
Plan  to  develop  a  comprehensive, 
community-based  system  of  care  that 
encompasses  physical,  psychological, 
educational,  vocational,  and  social 
aspects  of  TBI  services.  This  Action 
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Plan  must  also  address  the  needs  of 
individuals  with  TBI  and  their  families. 

State  TBI  Implementation  Grants  have 
been  Used  to  help  States  move  toward 
a  statewide  system  that  wdl  assiire 
access  to  comprehensive  and 
coordinated  services  for  people  with 
TBI.  Through  implementation  grants. 
States  focus  on  the  key  priorities 
identified  in  their  statewide  action 
plans.  Since  FY  1997,  26  States  have 
received  Implementation  Grants,  which 
have  addressed  the  following  initiatives 
within  the  program:  (1)  Leadership  in 
integrating  individuals  with  TBI  and 
their  families  into  the  broader  service 
delivery  system;  (2)  Human  resources, 
personnel,  training,  and  education  on 
TBI  issues;  (3)  Data  collection, 
evaluation,  and  information 
management  to  improve  delivery  of  TBI 
services;  (4)  Public  information  and 
education  regarding  TBI  issues;  (5)  and 
Coordination  with  other  public  health 
and  disability  community  services. 

As  part  of  the  reauthorization  of  the 
TBI  program,  in  the  Children's  Health 
Act  of  2000,  a  third  grant  category  has 
been  established — Post  Demonstration 
Grants  for  States  which  have 
successfully  completed  a  TBI 
Implementation  Grant.  The  purpose  of 
these  grants  is  to  continue  the  systems 
development  efforts  begun  by  an 
Implementation  Grant.  These  new 
grants  will  address  issues  that  will 
encompass  specific  State  capacity 
building  initiatives  to  contribute  to 
sustainable  change  in  the  system  of 
community  services  and  supports  that 
reflect  the  best  practices  in  the  field  of 
traiunatic  brain  injury. 

This  Notices  announces  availability  of 
funds  only  for  TBI  Planning  Grants  and 
TBI  Post  Demonstration  Grants.  No 
awards  will  be  made  through  the  Notice 
for  TBI  Implementation  Grants  in  FY 
2001. 

Authorization:  Public  Health  Service 
Act.  Title  Xn.  Section  1252,  42  U.S.C. 
300d-52,  as  amended  by  Public  Law 
106-310,  Section  1304. 

Purpose:  The  purpose  of  the  TBI  grant 
program  is  to  improve  access, 
availability,  appropriateness  and  the 
acceptability  of  health  and  other 
services  for  people  who  have  sustained 
a  traumatic  brain  injury  (TBI)  and  their 
families,  through  funding  systems 
change  initiatives.  State  TBI  Planning 
Grants  provide  funds  to  assist  States  in 
developing  infrastructure  in  the  four 
identified  "core  capacity"  components 
identified  above.  State  TBI  Post 
Demonstration  Grants  provide  funds  for 
capacity-building  initiatives  to 
contribute  to  sustainable  change  in  their 
systems  of  community  services  and 
supports  that  reflect  best  practices. 


Eligibility:  For  all  TBI  grants,  State 
governments  are  the  only  eligible 
applicants  for  funding.  It  is  imderstood 
that  applications  for  a  TBI  Post- 
Demonstration  Grant  will  come  from  the 
State  agency  designated  as  the  lead  for 
TBI  services;  the  State  must  have 
completed  a  three-year  State  TBI 
Implementation  Demonstration  Grant. 

Funding  Level/Project  Period: 
Approximately  $525,000  is  available  in 
FY  2001  to  support  seven  State  TBI 
State  Planning  awards,  at  $75,000  per 
award,  for  project  periods  of  up  to  two 
years.  Approximately  $700,000  is 
available  in  FY  2001  to  support  seven 
TBI  State  Post  Demonstration  awards,  at 
$100,000  per  award,  for  a  one-year 
project  period.  For  each  award,  the  State 
must  contribute,  in  cash  or  in  kind 
(including  plant,  equipment  and 
services],  not  less  than  $1  for  each  $2  of 
Federal  funds  provided  imder  the  TBI 
State  Grants.  Amounts  provided  by  the 
Federal  Government,  or  services 
assisted  or  subsidized  to  any  significant 
extent  by  the  Federal  Government,  may 
not  be  included  in  the  amount  of  such 
contributions. 

The  initial  budget  period  for  TBI 
Planning  Grants  is  expected  to  be  12 
months,  with  any  subsequent  budget 
period  being  12  months.  Continuation  of 
any  TBI  project  from  one  budget  period 
to  the  next  is  subject  to  satisfactory 
performance,  availability  of  funds,  and 
program  priorities. 

Review  Criteria:  Applications  will  be 
reviewed  using  criteria  covering  the 
following  areas: 

(1)  State  Planning  Grants: 

(a)  The  strength  of  the  plan  to  develop 
a  statewide  Advisory  Board. 

(b)  The  adequacy  of  the  State's 
methodology  to  develop  the  four  "core 
capacity"  components. 

(c)  The  comprehensiveness  of  the 
approach  to  collaboration  and 
partnership. 

(d)  The  adequacy  of  the  organizational 
and  management  plan. 

(2)  Post  Demonstration  Grants: 

(a)  The  capabilities  of  the  designated 
State  lead  agency. 

(b)  The  adequacy  of  the  involvement 
of  the  statewide  Advisory  Board. 

(c)  The  strength  of  the  statewide  TBI 
Action  Plan  in  addressing  community 
services  and  supports  that  reflect  the 
best  practice  in  the  field  of  traumatic 
brain  injury. 

(d)  The  State's  capacity  building 
efforts. 

Final  criteria  used  to  review  and  rank 
applications  for  this  competition  are 
included  in  the  application  kit. 
Applicants  should  pay  strict  attention  to 
addressing  these  criteria,  as  they  are  the 


basis  upon  which  their  applications  will 
be  judged. 

Executive  Order  12372:  This  program 
has  been  determined  to  be  a  program 
which  is  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
plaiming  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  wiU 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  reconmiendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date.  (See  Part  148, 
Intergovernmental  Review  of  PHS 
Programs  under  Executive  Order  12372 
and  45  CFR  Part  100  for  a  description 
of  the  review  process  and  requirements). 

Dated:  May  31,2001. 
Elizabeth  M.  Duke, 
Acting  Administrator. 
[FR  Doc.  01-14455  Filed  6-7-01;  8:45  am] 

BlUma  CODE  4160-1S-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4644-N-23] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conmiunity  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Washington, 
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DC  20410;  telephone  (202>  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free],  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
imavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
pitiperty  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
bom  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  niunber.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 


For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequenUy  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  imsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  imsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army;  Mr.  Jeff 
Holste,  Military  Programs,  U.S.  Army 
Corps  of  Engineers,  Installation  Support 
Center,  Planning  Branch,  Attn:  CEMP- 
IP,  441  G  Sfreet,  NW.  Washington,  DC 
20314-1000;  (202)  761-5737;  DOT;  Mr. 
Rugene  Spniill,  Principal,  Space 
Management,  SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Stiwt,  SW,  Room  2310,  Washington,  DC 
20590;  (202)  366-4246;  Energy:  Mr.  Tom 
Knox,  Department  of  Energy,  Office  of 
Confract  &  Resource  Management,  MA- 
53,  Washington,  DC  20585;  (202)  586- 
8715;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-0052; 
Navy:  Mr.  Charles  C.  Cocks,  Director, 
Department  of  the  Navy,  Real  Estate 
Policy  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE, 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toIl-fr«e  numbers). 


Dated:  May  31.2001. 
John  D.  Garrity,  — 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Title  V,  Federal  Surplus  Property 
Program,  Federal  Register  Report  for 
6/SJOl 

Suitable/Available  Properties 

Buildings  (by  State) 

Alaska 

Bldg.  00229 

Fort  Richardson 

Ft.  Richardson  Co:  AK  99505-6500 

Landholding  Agency:  Army 

Property  Number:  21200120085 

Status:  Excess 

Comment:  13,056  sq.  ft.,  oiT-site  use  only 

Arizona 

Bldg.  22523 
Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85613 — 
Landholding  Agency:  Army 
Property  Number:  21200120086 
Status:  Excess 

Comment:  63  sq  ft.,  most  recent  use — storage. 
ofT-site  use  only 

California 

Bldg.  02453 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120110 
Status:  Excess 

Comment:  48  sq.  ft.,  most  recent  use — storage 
locker,  off-site  use  only 

Bldg.  32027 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120111 

Status:  Excess 

Comment:  331  sq.  ft.,  off-site  use  only 

Bldg.  32534 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120112 
Status:  Excess 

Comment:  2252  sq.  ft.,  most  recent  use — 
repair  shop,  off-site  use  only 

Bldg.  32537 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93444-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120113 
Status:  Excess     - 

Comment:  most  recent  use — instrument 
bldg.,  off-site  use  only 

Maryland 

Bldg.  618A 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  2 1 200 1 20087 

Status:  Unutilized 

Comment:  400  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — heat  plant 

bldg. ,  off-site  use  only 
Bldg.  901 
Fort  George  G.  Meade 
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Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Anny 

Property  Number:  21200120088 

Status:  Unutilized 

Comment:  2740  sq.  ft.,  presence  of  asbestos/ 
lead  p)aint,  most  recent  use — storage,  off- 
site  use  only 

Bldgs.  902,  932,  937 

Fort  George  C.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120089 

Status:  Unutilized 

Comment:  2208  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/dining, 
off-site  use  only 

4  Bldgs. 

Fort  George  G.  Meade 

#903,  906,  933.  936 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120090 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin/ 
storage/dayroom,  off-site  use  only 

10  Bldgs. 

Fort  George  G.  Meade 

#904,  905,  913,  916,  923-926,  934.  935 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120091 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

BIdg.  907 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120092 

Status:  Unutilized 

Comment:  2306  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldg.  908 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120093 

Status:  Unutilized 

Comment:  3663  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldgs.  912.  917,  922,  927 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120094 

Status:  Unutilized 

Comment:  1297  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

storage,  off-site  use  only 
Bldg.  918 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
:Landholding  Agency:  Army 
Property  Number:  21200120095 
Status:  Unutilized 
Comment:  2331  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only 
4  Bldgs. 
Fort  George  G.  Meade 


#928,  929,  2832.  2834 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Array 

Property  Number:  21200120096 

Status:  Unutilized 

Comment:  2284  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  930 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120097 

Status:  Unutilized 

Comment:  3108  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage,  off- 
site  use  only 

Bldgs.  938 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120098 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Bldg.  2810 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21200120099 

Status:  Unutilized 

Comment:  2441  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2811 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Numh«r:  21200120100 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — admin.,  off-site  use  only 

Bldg.  2837 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Array 

Property  Number:  21200120101 

Status:  Unutilized 

Comment:  7670  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — adrain.,  off- 
site  use  only 

Bldg.  00262 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120102 

Status:  Unutilized 

Comment:  24  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — access  control 

facility,  off-site  use  only 
Bldg.  0310A 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  21200120103 
Status:  Unutilized 
Comment:  120  sq.  ft.,  poor  condition, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  00313 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 


Landholding  Agency:  Array 
Property  Number:  21200120104 
Status:  Unutilized 
Comment:  983  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  00340 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  21200120105 
Status:  Unutilized 
Comment:  384  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  0459B 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  21200120106 
Status:  Unutilized 
Comment:  225  sq.  ft.,  poor  condition,  most 

recent  use — equipment  bldg.,  off-site  use 

only 

Bldg.  00785 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120107 

Status:  Unutilized 

Comment:  160  sq.  ft.,  poor  condition,  most 

recent  use — shelter,  off-site  use  only 
Bldg.  E3325 

Aberdeen  Proving  Groimd 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  21200120108 
Status:  Unutilized 
Comment:  452  sq.  ft.,  poor  condition, 

possible  contamination,  most  recent  use — 

lab,  off-site  use  only 

Bldg.  E3728 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120109 

Status:  Unutilized 

Comraent:  2596  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — testing 

facility,  off-site  use  only 
Bldg.  E3870 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  21200120110 
Status:  Unutilized 
Comraent:  1208  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab/test 

facility,  off-site  use  only 
Bldg.  E3948 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Array 
Property  Nuraber:  21200120111 
Status:  Unutilized 
Comment:  1416  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — utility  bldg., 

off-site  use  only 

Bldg.  05213 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Array 
Property  Number:  21200120112 
Status:  Unutilized 

Comment:  200  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 
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Bldg.  E5239 

Aberdeen  Proving  Ground 

Aberdeen  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  21200120113 

Status:  Unutilized 

Comment:  230  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  E5317 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD'21005-5001 
Landholding  Agency:  Array 
Property  Number:  21200120114 
Status:  Unutilized 
Comment:  3158  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab,  off-site 

use  only 
Bldg.  E5637 

Aberdeen  Proving  Ground 
Aberdeen  Co:  Harford  MD  21005-5001 
Landholding  Agency:  Array 
Property  Nuraber:  21200120115 
Status:  Unutilized 
Comment:  312  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — lab.  off-site 

use  only 

Bldg.  493 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77200120155 

Status:  Excess 

Comment:  5476  sq.  ft.,  presence  of  asbestos. 

most  recent  use — maint/storage.  off-site  use 

only 

New  York 

Bldg.  267 

Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 

Landholding  Agency:  Array 

Property  Nuraber:  21200120116 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  most  recent  use — hq. 

bldg.,  off-site  use  only 
Bldg.  268 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Array 
Property  Number:  21200120117 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  most  recent  use — hq. 

bldg..  off-site  use  only 
Bldg.  269 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Landholding  Agency:  Army 
Property  Number:  21200120118 
Status:  Unutilized 
Comment:  2731  sq.  ft.,  most  recent  use — hq. 

bldg..  off-site  use  only 
Lockport  Coram.  Facility  Annex 
6625  Shawnee  Road 
Wheatfield  Co:  NY  14120- 
Landholding  Agency:  GSA 
Property  Number:  54200120009 
Status:  Excess 
Comment:  3334  sq.  ft.,  presence  of  asbestos, 

most  recent  use — admin/storage 
GSA  Number:  l-D-NY-885 

Ohio 

Bldg.  304 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 


Property  Nuraber:  21200120131 
Status:  Unutilized 

Corament:  219  sq.  ft.,  raost  recent  use — 
storage,  off-site  use  only 

Oklahoraa 

Bldg.  P-706 

Fort  SUl 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Nuraber:  21200120119 

Status:  Unutilized 

Corament:  103  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  P-747 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Array 
Property  Nuraber:  21200120120 
Status:  Unutilized 
Coraraent:  9232  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — lab,  off-site  use 

only 

Bldg.  S-830 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120121 

Status:  Unutilized 

Comment:  7356  sq.  ft.,  possible  asbestos/lead 
paint,  raost  recent  use — vehicle  raaint..  off- 
site  use  only 

Bldg.  S-831 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120122 

Status:  Unutilized 

Comraent:  7344  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — classroom,  off-site 

use  only 
Bldg.  P-842 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Array 
Property  Number:  21200120123 
Status:  Unutilized 
Comment:  192  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  T-911 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Array 
Property  Nuraber:  21200120124 
Status:  Unutilized 
Comment:  3080  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — office,  off-site  use 

only 
Bldg.  P-1390 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Array 
Property  Number:  21200120125 
Status:  Unutilized 
Comraent:  106  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — utility  plant,  off- 
site  use  only 
Bldg.  P-1672 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200120126 
Status:  Unutilized 


Comraent:  1056  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only 
Bldg.  S-2362 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  21200120127 
.  Status:  Unutilized 
Comment:  64  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — gatehouse,  off-site 

use  only 

Bldg.  P-2421 

Fort  Sill 

Lawton  Co:  Comanche  OK  73505-5100 

Landholding  Agency:  Army 

Property  Number:  21200120128 

Status:  Unutilized 

Comment:  100  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  P-2589  _ 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120129 

Status:  Unutilized 

Comment:  3672  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — storage,  off-site  use 
only  * 

Bldg.  T-3043 

Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  21200120130 

Status:  Unutilized 

Comment:  80  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — guard  shack,  off- 
site  use  only 

Virginia 

Bldgs.  SS0305.  SS0306 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22428- 

Landholding  Agency:  Array 

Property  Number:  21200120132 

Status:  Unutilized 

Comment:  1250  sq.  ft.,  concrete  block,  off-site 

use  only 
Bldg.  16 

Defense  Supply  Center 
Richmond  Co:  Chesterfield  VA  23297- 
Landholding  Agency:  Army 
Property  Nuraber:  21200120133 
Status:  Unutilized 
Comraent:  165  sq.  ft.,  most  recent  use — 

sewage  lift  station  bldg..  off-site  use  only 

Bldg.  46 

Defense  Supply  Center 
Richmond  Co:  Chesterfield  VA  23297- 
Landholding  Agency:  Army 
Property  Number:  21200120134 
Status:  Unutilized 

Comment:  124  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  52 

Defense  Supply  Center 
Richmond  Co:  Chesterfield  VA  23297- 
Landholding  Agency:  Army 
Property  Number:  21200120135 
Status:  Unutilized 

Comraent:  240  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — storage,  off-site  use  only 

Bldg.  68 

Defense  Supply  Center 

Richmond  Co:  Chesterfield  VA  23297- 
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Landholding  Agency:  Army 
Property  Number:  21200120136 
Status:  Unutilized 
Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  75 

Defense  Supply  Center 
Richmond  Co:  Chesterfield  VA  23297- 
Landholding  Agency:  Army 
Property  Number:  21200120137 
Status:  Unutilized 
Comment:  1010  sq.  ft.,  site  contamination, 

most  recent  use — storage,  off-site  use  only 
Bldg.  112 

Defense  Supply  Center 
Richmond  Co:  Chesterfield  VA  23297- 
Landhoiding  Agency:  Army 
Property  Number:  21200120138 
Status:  Unutilized 
Comment:  1744  sq.  ft.,  presence  of 

pesticides/asbestos,  most  recent  use — 

storage,  off-site  use  only 

Wisconsin 

Bldg.  2160 
Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5136 
Landholding  Agency:  Army 
Property  Number:  21200120139 
Status:  UnulITized 

Comment:  7036  sq.  ft.,  needs  rehab,  most 
recent  use— office,  off-site  use  only 

Suitable/Unavailable  Properties 

Land  (by  Stpte) 

Virginia 

2.6  acres 

Naval  Station 

Norfolk  Co:  VA  2350S-1273 

Landholding  Agency:  Navy 

Property  Number:  77200120131 

Status:  Underutilized 

Comment:  most  recent  use — brush/debris 

storage 
1.15  acres 

Naval  Amphibious  Base  Little  Creek 
Norfolk  Co:  VA  23508- 
Landholding  Agency:  Navy 
Property  Number:  77200120132 
Status:  Underutilized 
Conmient:  most  recent  use — brush/debris 

storage 

Unsuitable  Properties 

Buildings  (by  State) 
California 

Bldg.  70140 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Niunben  77200120107 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70141 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number.  77200120108 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70143 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 


Property  Number:  77200120109 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  25062 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120114 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  33023 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120115 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  33054 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120116 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  106 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120134 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  108 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120135 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  109 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120136 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  110 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120137 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  147 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120138 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  163 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120139 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  244 

Naval  Amphibious  Base 


Naval  Base  Coronado 

San  Diego  Co:  CA  92133-5704 

Landholding  Agency:  Navy 

J»roperty  Number:  77200120140 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  250 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number;  77200120141 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  251 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120142 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  252 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120143 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  311 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120144 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  313 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120145 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  318 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120146 

Status:  Excess 

Reeison:  Extensive  deterioration 

Bldg.  339 

Naval  Amphibious  Base 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120147 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  C-54 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120148 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  C-114 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 


Landholding  Agency:  Navy 

Property  Number:  77200120149 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  C-124 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120150 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  C-311 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120151 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  312 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120152 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  605 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120153 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  610 

North  Island 

Naval  Base  Coronado 

San  Diego  Co:  CA  92135-7040 

Landholding  Agency:  Navy 

Property  Number:  77200120154 

Status:  Excess 

Reason:  Extensive  deterioration 

Florida 

Bldg.  C-25 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy  "' 

Property  Number:  77200120117 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-222 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120118 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  226 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120119 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-255 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120120 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  299 


Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120121 

Status:  Unutilised 

Reason:  Extensive  deterioration 

Bldg.  A-325 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120122 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-628 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120123 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-634 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120124 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-728 

Naval  Air  Station 

Key  West  Co:  Monroe  FL  33040- 

Landholding  Agency:  Navy 

Property  Number:  77200120125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Jersey 

30  Bldgs. 

Camp  Charles  Wood 

Ft.  Monmouth  Co:  Eatontown  NJ 

Landholding  Agency:  GSA 

Property  Numt«r:  5420012008 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-D-NI-470f 

Quarters  C 

usee  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  GSA 

Property  Number:  87200120012 

Status:  Excess 

Reason:  Secured  Area 

Central  Heating  Plant 

usee  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200120013 

Status:  Excess 

Reason:  Secured  Area 

Hangar/Shop 

usee  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200120014 

Status:  Excess 

Reason:  Secured  Area 

North  Carolina 

Bldg.  M-319 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542- 

Landholding  Agency:  Navy 

Property  Number:  77200120127 

Status:  Unutilized 

Reason:  Secured  Area 


Tennessee 

Bldg.  9723-16 
National  Security  Complex 
Oak  Ridge  Co:  Anderson  Tn  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200120010 
Status:  Unutilized 
Reasons:  Secured  Area  Extensive 
deterioration 

Virginia 

Bldg.  CEP-207 

Naval  Station  ^ 

Norfolk  Co:  V A  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200120129 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  232 

St.  Julian's  Creek  Armex 

Portsmouth  Co:  VA 

Landholding  Agency:  Navy 

Property  Number;  77200120130 

Status:  Excess 

Reason:  Extensive  deterioration 

Washington 

Bldg.  133 

Naval  Undersea  Warfare  Station 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77200120133 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flanmiable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Unsuitable  Properties 

Land  (by  State) 

North  Carolina 

Parcel  of  land 

144  sq.  ft. 

Marine  Corps  Base 

Camp  Lejeune  Co:  Onslow  NC  28542- 

Landholding  Agency:  Navy 

Property  Number:  77200120126 

Status;  Underutilized 

Reason:  Secured  Area 

[FR  Doc.  01-14122  Filed  6-7-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

John  H.  Chafee  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5.  United 
States  Code,  that  a  meeting  of  the  John 
H.  Chafee  Blackstone  River  Valley 
National  Heritage  Corridor  Commission 
will  be  held  on  Thursday,  June  21,  2001. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
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for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7  PM  at 
the  Corridor  Commission  Oifice  located 
at  One  Depot  Square,  Woonsocket,  RI 
for  the  following  reasons: 

1.  Approval  of  Minutes 

2.  Chairman's  Report 

3.  Executive  Director's  Report 

4.  Public  Input 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
Michael  Creasey.  Executive  Director, 
John  H.  Chafee,  Blackstone  River  Valley 
National  Heritage  Corridor  Commission, 
One  Depot  Square,  Woonsocket,  RI 
02895,  Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Michael 
Creasey,  Executive  Director  of  the 
Conunission  at  the  aforementioned 
address. 

Michael  Creasey, 

Executive  Director  BRVNHCC. 

[FR  Doc.  01-14504  Filed  6-7-01;  8:45  am) 

BtLUNG  CODE  431(M«K-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Initial  Approved  Information 
Collection;  Training  Applications 

AGENCY:  Fish  and  Wildlife  Service. 

Interior 

ACTION:  60-Day  notice;  request  for 

comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  is  announcing  its  intention  to 
automate  the  collection  of  training 
applications  and  provide  an  optional 
alternative  application  specifically  for 
the  training  conducted  by  the  USFWS 
National  Conservation  Training  Center. 
Applicants  who  wish  to  participate  in 
training  sponsored  by  the  National 
Conservation  Training  Center  (NCTC) 
fill  out  a  training  request  nomination 
application  offered  in  both  hard  copy 
and  web  registration  format.  Fish  and 
Wildlife  Service  employees  requesting 
non  NCTC  training  or  conference 
attendance  complete  the  electronic  SF- 
182  application  via  the  Training  Server 
Applications. 

The  USFWS  currently  utilizes  the 
Office  of  Personnel  Management, 
Standard  Form  182  {Rev  12/79)  which 
was  designed  with  five  or  ten  parts  with 
carbon  attachments  and  to  be  completed 


via  type  writer  and  is  not  kept 
electronically. 

We  will  submit  the  collection  of 
information  listed  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  If 
you  wish  to  obtain  copies  of  the 
proposed  information  collection 
requirement,  related  forms,  and 
explanatory  material,  contact  the 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  information 
collection,  but  may  respond  after  30 
days.  Therefore,  to  ensure  maximum 
consideration  you  must  submit 
comments  on  or  before  August  1,  2001. 
ADDRESSES:  Send  your  comments  and 
suggestions  on  specific  requirements  to 
the  Office  of  Management  and  Budget, 
Attention:  Rebecca  Mullin,  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  MS  222-ARLSQ;  4401 
N.  Fairfax  Drive,  Arlington,  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  fonns,  contact 
Rebecca  A.  Mullin,  Collection  Clearance 
Officer  at  703-358-2287,  or 
electronically  to: 
Rebecca_Mullin@fws.gov 

SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  part  1320,  which 
implement  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  pubUc  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
record  keeping  activities  (see  5  CFR 
1320.8(d)).  The  U.S.  Fish  and  Wildlife 
Service  (WE)  has  submitted  a  request  to 
OMB  to  approve  collection  of 
information  for  the  Service's  training 
application  form.  We  are  requesting  a  3- 
year  approval  for  the  information 
collection  activity. 

We  invite  comments  concerning  this 
information  collection  on:  (1)  Whether 
the  coUection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  burden,  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.  The  information 
collection  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552a). 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  coUection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

The  information  collection 
requirements  in  this  submission 
implement  the  regulatory  requirements 
of  the  Statute  Title  5  U.S.C.  Chapter  41, 
Section  5  CFR  part  410,  and  231  FWl 
Training  Management  Policy  and 
Responsibilities. 

OMB  Control  Number:  1018- 

Service  Form  Number:  FWS  Form  3- 
2193 

Frequency  of  Collection:  As  training 
enrollment  dictates 

Description  of  Respondents:  All 
affiliations  of  persons  who  wish  to 
participate  in  training  given  at  or 
sponsored  by  the  USFWS  National 
Conservation  Training  Center.  These  are 
generally  natujcil  conservation  related 
affiliates  such  as  Service  employees. 
Department  of  Interior  employees,  other 
Federal  employees  such  as  EPA,  DOD 
biologists,  OPM,  state  agency  personnel, 
private,  not-for-profit  agencies  such  as 
The  Conservation  Fund,  and  university 
personnel. 

Total  Annual  Burden  Hours:  73,500. 

Total  Annual  Responses:  14,212. 

Total  Aimual  Non-Hour  Cost  Burden: 
$0. 

Dated:  May  30,  2001. 

Rebecca  A.  Mullin, 

Information  CoUection  Officer,  U.S.  Fish  and 
Wildlife  Service. 

IFR  Doc.  01-14181  Filed  6-1-01;  8:45  am) 

BtLUNG  CODE  4310-55-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-455] 

Certain  Network  Interface  Cards  and 
Access  Points  for  Use  In  Direct 
Sequence  Spread  Spectrum  Wireless 
Local  Area  Networks  and  Products 
Containing  Same;  Notk:e  of  Decision 
To  Extend  ttie  Deadlines  for 
Determining  Whether  To  Review  Two 
Determinations 

AGENCY:  U.S.  hitemational  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 
until  June  25,  2001,  the  deadlines  for 
determining  whether  to  review  two 
initial  determinations  ("IDs")  issued  by 
the  presiding  administrative  law  judge 
(ALJ)  in  the  above-captioned 
investigation  (Orders  Nos.  12  and  13), 
granting  the  motions  of  Intersil 
Corporation  ("Intersil")  and  Agere 
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Systems,  Inc.  ("Agere"),  respectively,  to 
intervene  but  denying  them  respondent 
status. 

FOR  FURTHER  INFORMATION  CONTACT: 

M^uel  Liberman,  Esq.,  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3115.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-2000.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{,http://www.usitc.gov}.  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  April  9,  2001,  based  on  a  complaint 
filed  by  Proxim,  Inc.  ("Proxim")  against 
14  entities  which  do  not  include  Intersil 
or  Agere.  The  notice  of  investigation 
was  published  in  the  Federal  Register 
on  April  9.  2001.  66  FR  18507  (2001). 
The  complaint  alleges  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  into  the  United  States, 
sale  for  importation,  and/or  sale  within 
the  United  States  after  importation  of 
certain  wireless  network  interface  cards 
and  access  points  by  reason  of 
infiingement  of  certain  U.S.  patents 
owned  by  Proxim.  On  April  16,  2001, 
Intersil  and  Agere,  both,  filed  the 
motions  to  intervene  as  the  respondents 
in  the  investigation. 

On  May  8,  2001,  and  on  May  15, 
2001 ,  the  presiding  administrative  law 
judge  (ALJ)  (Judge  Morriss)  issued  two 
IDs  (Orders  Nos.  12  and  13)  granting 
Intersil's  and  Agere's  motions, 
respectively.  The  IDs  allow  Intersil  and 
Agere  to  become  interveners  in  the 
present  investigation,  but  deny  Intersil 
and  Agere  respondent  status. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

Issued:  June  4,  2001. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-14429  Filed  6-7-01;  8:45  am] 
HLUNacooe  Toao-oi-p 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission 

TIME  AND  DATE:  June  11,  2001  at  11  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meeting:  None 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-932  (Preliminary) 
(Folding  Metal  Tables  and  Chairs  from 
China) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  June  11, 
2001;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  June  18, 
2001.) 

5.  Inv.  Nos.  731-TA-926-927 
(Preliminary)  (Spring  Table  Grapes  from 
Chile  and  Mexico) — briefing  and  vote. 
(The  Commission  is  currently  scheduled 
to  transmit  its  determination  to  the 
Secretary  of  Commerce  on  June  11, 
2001;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  Jime  18, 
2001.) 

6.  Outstanding  action  jackets: 

(1)  Document  No.  INV-01-076: 
Concerning  Inv.  No.  TA-204-6  (Certain 
Steel  Wire  Rod). 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  4,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koelinkie, 
Secretary. 
[FR  Doc.  01-14576  Filed  &-&-01;  10:58  am] 

BILUNG  CODE  7D20-02-U 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  30,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  contacting  the  Department 
of  Labor.  To  obtain  documentation 
contact  Darris  King  at  (202)  693-4129  or 
E-Mail  King-Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 
10235.  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

"The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  i}ermitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  NAFTA  Customer  Survey  Data 
Request. 

OMB  Number:  1205-0337. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Number  of  Respondents:  1,050. 

Number  of  Aimual  Responses:  1,050. 

Estimated  Time  Per  Response:  2 
hours. 
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Total  Burden  Hours:  2,100. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  information 
collected  on  the  form  ETA-9044  is 
required  for  the  Secretary  of  Labor  to 
make  determinations  of  eligibility  for 
petitioning  workers  to  apply  for 
transition  adjustment  assistance  in 
accordance  with  Subchapter  D  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  amending  the 
Trade  Act  of  1974. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Title:  NAFTA  Confidential  Data 
Request. 

OMB  Number:  1205-0339. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Number  of  Respondents:  1,000. 

Number  of  Annual  Responses:  1 ,000. 

Estimated  Time  Per  Response:  3  hours 
to  complete  the  form  ETA  9043  and  4.5 
hours  for  Governors  to  conduct  a  State 
review. 

Total  Burden  Hours:  7,500. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description :  Subchapter  D  of  the 
North  American  Free  Trade  Agreement 


Implementation  Act  amends  the  Trade 
Act  of  1974  by  requiring  business 
confidential  data  in  order  to  make 
timely  determination  as  to  whether 
imports  have  contributed  to  worker 
separations.  The  form  ETA  9043  is  used 
by  workers  to  apply  for  NAFTA 
Adjustment  Assistance. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  01-14426  Filed  6-7-01;  8:45  am) 
8ILUNGCOOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OR/IB  Review; 
Comment  Request 

May"  30.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,  Room 


Respondent  category 


Placed  Former  EnroHees  at  90  Days 

Placed  Graduated  at  90-120  Days 

Non-Placed  Former  Enrollees  at  90  Days 

Non-Placed  Graduates  at  12  Monttis  a. 

Placed  Graduates  at  6  Months  

Placed  Graduates  at  12  Monttis  „ 

Employer/Institution  Re-verification 

Totals  


Annual  re- 
sponses 


6,020 

26,400 

1,330 

1,365 

24.640 

23,000 

973 


83.728 


10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the^ 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  New  collection. 

OMB  Number:  1205-ONEW. 

Title:  Placement  Verification  and 
Follow-up  of  Job  Corps  Participants. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 

Number  of  Respondents:  36,088. 


Frequency 


One  time  .... 
One  time  .... 
One  time  .... 
One  time  .... 
One  time  .... 
One  time  .... 
On  occasion 


Average  tinrie 

per  response 

(minutes) 


15 
15 
10 
10 
12 
10 
10 


Burden 
hours 


1.505 

6,600 

226 

228 

4.928 

3,833 

165 


17,485 


Total  Aimualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Department  of  Labor 
is  requesting  approval  of  three  data 
collection  instnmients  that  will  be  used 
to  collect  follow-up  data  on  individuals 
who  are  no  longer  actively  participating 
in  Job  Corps.  The  instruments  are 
comprised  of  modules  that  include 
questions  designed  to  obtain  the 
following  information:  re-verification  of 


initial  job  and/or  school  placements; 
employment  and  educational 
experiences;  job  search  activities  of 
those  who  are  neither  working  nor  in 
school;  and  information  about  former 
participants'  satisfaction  with  the 
services  provided  by  Job  Corps. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
IFR  Doc.  01-14427  Filed  6-7-01;  8:45  am] 
BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Woricer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
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assistance  for  workers  (TSA-W)  issued 
during  the  period  of  May,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  bet  met. 

(1)  that  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-38.854;  Troy  Laminating  and 
Coating,  Inc.,  Invex  Chargeurs, 
Troy  OH 

In  the  following  cases,  the  — 

investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-38,953;  Steag  Hamatech,  Inc., 

Saco,  ME 
TA-W-39.142;  Teamstaff,  El  Paso,  TX 
TA-W-39,160:  Eraser  Papers,  Inc.,  West 

Carrollton  Mill.  West  CarroUton.  OH 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-38,860;  Coil  Center  Corp.,  Howell 

MI 
TA-W-38,988;  Delta  Dental  Plan  of 

Minnesota,  Eagan,  MN 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  6ach 
determination  references  the  Impact 
date  for  all  workers  of  such 
determination. 

TA-W-38,961;  Hamburg  Unifirms, 
Hamburg,  AR:  March  15,  2000. 


TA-W-38.991 :  VF  Imagevmir  (West). 

Inc.,  Formerly  Red  Kap  Industries. 

Columbus.  MS:  March  9.  2000. 
TA-W-38.767;  The  Ohio  Art  Co..  Bryan. 

OH:  May  23,  2001. 
TA-W-39.212;  E.I.  DuPont.  Nylon 

Division.  Camden.  SC:  April  23. 

2000. 
TA-W-38.779:  Maxxim  Medical,  Inc., 

Columbus,  MS:  February  5,  2000. 
TA-W-38.696;  Purolator  Products. 

Elmira.  NY:  February  2.  2000. 
TA-W-38.959:  Carlisle  Tire  and  Wheel. 

Clinton.  TN:  March  19.  2000. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May,  2001 . 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  "a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases  in 
ports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  productiqn  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 

None 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 


None 

A£Brmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04858;  Blue  Cast  Denim 
Co..  Inc..  El  Paso.  TX:  May  8.  2000. 

NAFTA-TAA-04782:  Tyco  Electronics, 
Harrisonburg,  VA:  April  20,  2000. 

NAFTA-TAA-04  73 1 ;  Meridian 
Automotive  Systems,  Lapeer 
Operations,  Lapeer.  MI:  March  26. 
2000. 

NAFTA-TAA-04702:  Ren  fro  Hoisery. 
Inc.,  Riverside  Plant.  Wepamat 
Department,  Mount  Airy,  NC: 
March  28,  2000. 

NAFTA-TAA-04669:  VF  Imagewear 
(West).  Inc.,  Formerly  Red  Kap 
Industries,  Columbus.  MS:  March  9. 
2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May,  2001. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  May  25.  2001.  — 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  01-14413  Filed  6-7-01;  8:45  am) 

BHJJNG  COOe  4S10-30-M 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

n'A-W-38,713,etal.] 

AgriFrozen  Foods,  Woodbum.  OR,  el 
ai.;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
17,  2001,  applicable  to  workers  of 
AgriFrozen  Foods,  Woodbum.  Oregon. 
The  notice  was  published  in  the  Federal 
Register  on  May  3,  2001  (66  FR  22262). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  frozen  vegetables.  New  findings  show 
that  worker  separations  occurred  at  the 
Administrative  Office  of  AgriFrozen 
Foods  located  in  Salem,  Oregon.  The 
Salem,  Oregon  location  is  the 
headquarters  office  and  provides 
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administrative  support  functions  to 
AgriFrozen's  production  facilities 
including  Woodbum,  Oregon. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
AgriFrozen  Foods  adversely  affected  by 
increased  imports  of  frozen  vegetables. 

Accordingly,  the  Department  is 
\     amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-38,713  is  hereby  issued  as 
follows: 

All  workers  of  AgriFrozen  Foods, 
Woodbum,  Oregon  (TA-W-38,713)  and 
Administrative  Office,  Salem,  Oregon  (TA- 
W-38,713A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  9.  2000  through  April  17,  2003  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  22nd  day  of 
May.  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  01-14421  Filed  6-7-01;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-^,293] 

Dresser  Rand,  Painted  Post,  New  York; 
Dismissai  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Dresser  Rand,  Painted  Post,  New  York. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-38,293;  Dresser  Rand,  Painted  Post, 
New  York  (May  24,  2001) 

Signed  at  Washington,  DC  this  25th  day  of 
May,  2001. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  01-14414  Filed  6-7-01;  8:45  am] 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,496] 

Dynamic  Metal  Forming,  inc.,  Koppei, 
Pennsylvania;  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Dynamic  Metal  Forming,  Inc.,  Koppei, 
Pennsylvania.  The  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-38,496;  Dynamic  Metal  Forming,  Inc., 
Koppei,  Pennsylvania  (May  24.  2001) 

Signed  at  Washington.  DC  this  25th  day  of 
May,  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-14414  Filed  6-7-01;  8:45  am] 

BIUJNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-38,334] 

General  Magnetic,  A  Wholly  Owned 
Subsidiary  of  international  Jensen, 
Inc.,  Dallas,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
U.S.  Department  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  20,  2001,  applicable  to 
workers  of  General  Magnetic,  Dallas, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  April  5,  2001  (FR  66 
18118). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  ceramic  ring  magnets  for 
loudspeakers.  New  information 
provided  by  the  State  shows  that 
General  Magnetic  is  a  wholly  owned 
subsidiary  of  International  Jensen,  Inc. 
located  in  Lake  Forest,  Illinois.  New 
information  also  shows  that  workers 
separated  from  employment  at  the 


subject  firm  had  their  wages  reported 
under  a  separate  unemplojrment 
insurance  (UI)  tax  account  at 
International  Jensen,  Inc.,  Lake  Forest, 
Illinois. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
General  Magnetic  who  were  adversely 
affected  by  increased  imports  of  ceramic 
ring  magnets. 

The  amended  notice  applicable  to 
TA-W-38,334  is  hereby  issued  as 
follows: 

All  workers  of  the  General  Magnetic,  a 
wholly  owned  subsidiary  of  International 
Jensen,  Inc.,  Dallas,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  November  6, 1999 
through  February  20.  2003  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  23rd  day  of 
May,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  01-14417  Filed  6-7-01;  8:45  am] 

BHXMG  COOE  4S10-WMI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

TA-W-38,986,  Gilda  Actjvewear, 
Miami,  Florida;  Notice  of  Termination 
of  Investigation  ■ 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  9,  2001,  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Gilda  Activewear. 
Miami,  Florida. 

The  company  official  closed  the 
facility  and  no  one  is  available  to 
provide  information  regarding  the  laid 
off  workers.  In  a  telephone  conversation 
with  a  petitioner  he  stated  that  the 
company  official  moved  to  another  State ' 
and  closed  the  distribution  facility  also 
that  the  workers  provided  warehouse 
and  distribution  services  and  did  not 
produce  an  article.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  IX)  this  23rd  day  of 
May  2001. 

Edward  A.  Tomchick, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-14423  Filed  6-7-01;  8:45  am] 
BHJJNQ  COOE  4Sie-30-l» 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,321] 

Intemational  Paper,  Lock  Haven, 
Pennsylvania;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  March  14,  2001,  the 
petitioner  (a  company  official),  requests 
administrative  reconsideration  of  the 
Department  of  Labor's  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  applicable  to  workers  of  the 
subject  firm.  "The  notice  of  negative 
determination  was  published  in  the 
Federal  Register  on  March  2,  2001  (66 
FR  13086). 

The  company  presents  new  evidence 
regarding  sales,  production  and 
employment  at  die  subject  firm. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC  this  24th  day  of 
May  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-14416  Filed  6-7-01;  8:45  am] 

BILLING  COOE  4S10-«MM 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

TA-W-39,049  Saunders  Manufacturing 
Co.,  Inc.,  Winthrop,  Maine;  TA-W- 
39,049A  Saunders  Manufacturing  Co., 
Inc.,  IMeridian,  Mississippi;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  April  16,  2001,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Saunders  Manufacturing  Company, 
Inc.,  Winthrop,  Maine  and  Meridian, 
Mississippi. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC  this  22nd  day  of 
May,  2001. 

Edward  A.  Tomchick, 

Certifying  Officer,  Divison  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  01-14424  Filed  6-7-01;  8:45  am] 

BILLING  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act;  Native 
American  Employment  and  Training 
Council 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  92-463),  as  amended, 
and  section  166(h)(4)  of  the  Workforce 
Investment  Act  (WIA)  [29  U.S.C. 
2911(h)(4)],  notice  is  hereby  given  of  the 
next  meeting  of  the  Native  American 
Employment  and  Training  Council  as 
constituted  tmder  WIA. 

Time  and  Date:  The  meeting  will 
begin  at  9:00  a.m.  EDT  on  Tuesday,  June 
19,  2001,  and  continue  imtil  5:00  p.m. 
EDT  that  day.  The  meeting  will 
reconvene  at  9:00  a.m.  EDT  on 
Wednesday,  June  20,  2001,  and  adjourn 
at  approximately  3:00  p.m.  EDT  on  that 
day.  The  period  from  3:00  p.m.  to  5:00 
p.m.  EDT  on  June  19  will  be  reserved  for 
participation  and  presentation  by 
members  of  the  public. 

Place:  Both  days'  sessions  will  be 
held  in  Room  N-3437  A.  B,  and  C, 
Frances  Perkins  Building,  the  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Status:  The  meeting  will  be  open  to 
the  public. 

Matters  to  be  Considered:  The  formal 
agenda  will  focus  on  the  following 
topics:  (1)  Comments  from  the 
Department  on  overall  employment  and 
training  issues,  including  WIA 
implementation;  (2)  Council  work  group 
reports;  (3)  election  of  Council 
Chairperson  and  Vice-Chairperson;  (4) 
status  of  the  Coimcil  report  to  the 
Department  and  Congress:  (5)  status  of 
the  Technical  Assistance  and  Training 
Initiative;  and  (6)  status  of  the  PY  2001 
Partnership  Effort. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  DeLuca,  Chief,  Division  of 
Indian  and  Native  American  Programs, 
Office  of  National  Programs, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-4641,  200  Constitution 
Avenue.  N.W.,  Washington,  DC  20210. 


Telephone:  (202)  693-3754  (VOICE)  or 
(202)  326-2577  (TDD)  (these  are  not 
toll-free  numbers). 

Signed  at  Washington,  DC,  this  31st  day  of 
May,  2001. 
Shirley  M.  Smith, 

Administrator,  Office  of  Adult  Services. 
(FR  Doc.  01-14505  Filed  6-7-01;  8:45  am] 

■UJNa  COOE  4S10-W-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA~42871 

ABB/Westinghouse,  Hematite  Plant, 
Festus,  Missouri;  Notice  of  NegatWe 
Determination  on  Reconsideration 

By  application  dated  March  3,  2001, 
a  petitioner  requests  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  (NAFTA-TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  applicable  to  workers  of  the 
subject  firm  was  issued  on  February  7, 
2001,  and  was  published  in  the  Federal 
Register  on  March  2,  2001  (66  FR 
13087). 

The  petitioner  presented  new 
evidence  regarding  company  imports  of 
pellets  from  Canada. 

The  Department  denied  NAFTA-TAA 
to  workers  of  ABB/Westinghouse, 
Hematite  Plant,  Festus,  Missouri, 
producing  nuclear  fuel  rods  and  pellets 
because  criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  of  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act  of 
1974,  as  amended,  were  not  met.  There 
were  no  company  imports  of  articles 
like  or  directly  competitive  with  those 
produced  by  the  workers.  The 
production  at  the  Festus,  Missouri  plant 
was  shifted  to  a  country  other  than 
Mexico  or  Canada. 

On  February  7,  all  workers  of  the 
subject  firm  were  certified  eligible  to 
apply  for  Trade  Adjustment  Assistance 
(TA-W-38,  300).  That  investigation 
revealed  that  production  at  the  Festus, 
Missouri,  plant  was  being  transferred  to 
a  foreign  source  outside  of  the  United 
States,  Mexico  and  Canada.  The 
investigative  findings  also  revealed  that 
company  imports,  from  countries  other 
than  Mexico  and  Canada,  of  articles  like 
or  directly  competitive  with  those 
produced  by  the  workers  in  Festus, 
Missouri,  increased  significanUy. 

On  reconsideration,  the  Department 
has  carefully  reviewed  the  materials 
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submitted  by  the  petitioner  with  respect 
to  the  pellet  imports  shipped  from 
Canada.  This  review  finds  that  the 
company  imports  from  coimthes  other 
than  Mexico  or  Canada  contributed 
more  importantly  to  declines  in  sales  or 
production  and  to  worker  separations  at 
ABB/Westinghouse,  Hematite  Plant, 
Festus,  Missouri,  than  the  Canadian 
imports  identified  by  the  petitioner. 

Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
NAFTA-TAA  for  workers  and  former 
workers  of  ABB/Westinghouse, 
Hematite  Plant,  Festus,  Missouri. 

Signed  at  Washington,  E)C  this  24th  day  of 
May  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  01-14419  Filed  6-7-01;  8:45  am] 

BtLUNG  CODE  4510-^0-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[NAFTA-04543,  et  al.] 

AgriFrozen  Foods,  WoodtMjm,  Oregon, 
et  ai.;  Amended  Certification 
Regarding  Eiigibility  To  Apply  for 
NAFTA  Transitional  Ad|ustment 
Assistance 

In  accordance  with  section  250(a), 
Subchapter  2,  Title  II,  of  the  Trade  Act 
of  1974,  as  amended  (19  U.S.C.  2273), 
the  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance  on  April  17,  2001,  applicable 
to  workers  of  AgriFrozen  Foods, 
Woodbum,  Oregon.  The  notice  was 
published  in  the  Federal  Register  on 
May  3,  2001  (66  FR  22263). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  bozen  vegetables.  New  findings  show 
that  worker  separations  occurred  at 
AgriFrozen  Foods'  headquarters  office 
in  Salem,  Oregon  and  at  two  production 
facilities  in  Grandview  and  Walla  Walla, 
Washington.  Findings  also  show  that  all 
remaining  workers  of  the  subject  firm 
will  be  separated  when  it  closes  at  the 
end  of  Jime,  2001. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
AgriFrozen  Foods  who  were  adversely 
affected  by  an  increase  in  company 
imports  of  frozen  vegetables  from 
Mexico. 


Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA-04543  is  hereby  issued  as 
follows: 

All  workers  of  AgriFrozen  Foods, 
Woodbum,  Oregon  (NAFTA-TAA-04543). 
Salem,  Oregon  (NAFTA-04543A), 
Grandview,  Washington  {NAFTA-04543B) 
and  Walla  Walla.  Washington  (NAFTA- 
TAA-04543C)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  9,  2000  through  April  17,  2003 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  22nd  day  of 
May,  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  01-14422  Filed  6-7-01;  8:45  am) 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFrA-TAA-04482] 

Master  Pattern,  Inc.,  Norton  Shores, 
Michigan;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Master  Pattern,  Inc.,  Norton  Shores, 
Michigan.  The  application  contained  no 
new  substantial  information  which 
would  bear  importautly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

NAFTA-TAA-04482;  Master  Pattern.  Inc. 
Norton  Shores,  Michigan  (May  23,  2001) 

Signed  at  Washington,  DC,  this  24th  day  of 
May,  2001. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-14420  Filed  6-7-01;  8:45  am) 

BHJJNQCOOE  4S10-40-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-4426] 

Southern  Oregon  Log  Scaling  and 
Grading  Bureau,  Roseburg,  Oregon; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  dated  March  2,  2001, 
a  petitioner  and  the  Oregon  AFL-CIO 
(petitioners)  request  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  (NAFTA-TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  applicable  to  workers  of  Southern 
Oregon  Log  Scaling  and  Grading 
Bureau,  Roseburg,  Oregon,  was  signed 
on  February  9,  2001,  and  was  published 
in  the  Federal  Register  on  March  2, 
2001  (66  FR  13087). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  explain  that  the  firm 
was  created  about  50  years  ago  by  the 
timber  industry,  in  cooperation  with 
Federal  and  State  authorities.  The  Board 
of  Directors  of  the  subject  firm  has 
historically  been  made  up  of  persons 
representing  the  timber  industry,  some 
of  which  are  the  mill  owners.  The 
petitioners  view  is  that  the  subject  firm 
is  related  by  control  (to  NAFTA-TAA 
certified  worker  groups)  by  its  creation, 
daily  operation,  and  by  the  make-up  of 
the  Board  of  Directors  and  their 
connection  to  the  timber  industry  in 
specific  and  in  general. 

The  NAFTA-TAA  petition  for 
workers  of  the  subject  firm  was  denied 
because  the  workers  provided  a  service 
and  did  not  produce  an  article  within 
the  meaning  of  in  paragraph  (a)(1)  of 
Section  250  of  the  Trade  Act,  as 
amended.  The  workers  at  Southern 
Oregon  Log  Scaling  and  Grading 
Bureau,  in  Roseburg,  Oregon,  measure 
and  grade  (appraise)  logs  for  their 
customers. 
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A  Board  of  Directors  cannot  be 
considered  a  parent  firm,  a  firm  related 
to  the  subject  firm  by  ownership,  or  a 
firm  related  by  control. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed>at  Washington,  DC  this  23rd  day  of 
May  2001. 
Edward  A.  Tomchicli, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  01-14418  Filed  6-7-01;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wage  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions^ 
of  the  Secretary  of  Labor  are  issued  in 
accordance  vnth  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  (and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  ft-om  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimimi  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
c\UTent  construction  industry  wage 
determinations  fi^uently  and  in  large 
voliune  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto, 
contained  no  expiration  dates  and  are 
effective  from  their  date  of  notice  in  the 
Federal  Register,  or  on  the  date  written 
notice  is  received  by  the  agency, 
whichever  is  earlier.  These  decisions  are 
to  be  used  in  accordance  with  the 
provisions  of  29  CFR  parts  1  and  5. 
Accordingly,  the  applicable  decision, 
together  with  any  modifications  issued, 
must  be  made  a  part  of  every  contract 
for  performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR  part  5. 
The  wage  rates  and  fringe  benefits, 
notice  of  which  is  published  herein,  and 
which  are  contained  in  the  Government 
Printing  Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  piupose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
En^loyment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  to  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determination 
Issued  Under  the  Davis-Bacon  and 
related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

None 

Volume  n 

Pennsylvania 
PAOlOOOl  (Mar.  02,  2001) 
PA010020  (Mar.  02,  2001) 

Volume  m 

Kentucky 
KYOlOOOl  (Mar.  02,  2001) 
KY010002  (Mar.  02,  2001) 
KY010003  (Mar.  02.  2001) 
KY010004  (Mar.  02,  2001) 
KY010006  (Mar.  02,  2001) 
KY010007  (Mar.  02,  2001) 
KY010025  (Mar.  02,  2001) 
KY010028  (Mar.  02,  2001) 
KY010029  (Mar.  02,  2001) 
KY010032  (Mar.  02,  2001) 
KY01O033  (Mar.  02,  2001) 
KY010035  (Mar.  02,  2001) 
KY010049  (Mar.  02,  2001) 

Volume  IV 

Michigan 

Ml010017(Mar. 

MI010081  (Mar. 

MI010082  (Mar. 

MI010084  (Mar. 
Ohio 

OHOlOOOl  (Mar. 

OH010002  (Mar. 

OH010003  (Mar. 

OH010006  (Mar. 

OH010008  (Mar. 

OHO  10009  (Mar. 

OH010012  (Mar. 

OH010013  (Mar. 

OH010018  (Mar. 

OH010020  (Mar. 

OH010022  (Mar. 

OH010023  (Mar. 

OH010024  (Mar. 

OH010026  (Mar. 

OH010027  (Mar. 

OH010028  (Mar. 

OH010029  (Mar. 

Volume  V 

Louisiana 
LAOlOOOl  (Mar. 
LA010004  (Mar. 
LA010005  (Mar. 
LA010009  (Mar. 
LA010012  (Mar. 
LA010014  (Mar. 
LA010016  (Mar. 
LA010018  (Mar. 
LA010048  (Mar. 
LA010052  (Mar. 
LA010054  (Mar. 

Volume  VI 

'  Washington 

WAOlOOOl  (Mar.  02.  2001) 
WA010003  (Mar.  02,  2001) 

Volume  Vn 

None 


02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 

02,  2001) 
02,  2001) 
02, 2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02, 2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 


02,  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02.  2001) 
02,  2001) 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  FedWorld  Bulletin 
Board  System  of  the  National  Technical 
Information  Service  (NTIS)  of  the  U.S. 
Department  of  Commerce  at  1-800-363- 
2068. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents.  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  aimual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  31st  day  of 
May  2001. 

Carl  J.  Poleskey, 

Chief,  Bmnch  of  Construction  Wage 
Determinations. 

(FR  Doc.  01-14190  Filed  6-7-01;  8:45  am] 
■UJNG  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Infornuition  Collection 
Request  Submitted  for  Public 
Commtent  and  Recommendations; 
Safety  Defects,  Examination, 
Correction,  and  Records 

ACnON:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 


opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
August  7.  2001. 

ADDRESSES:  Send  comments  to  Brenda 
C.  Teaster.  Acting  Chief.  Records 
Management  Division,  4015  Wilson 
Boulevard,  Room  709A.  Arlington.  VA 
22203-1984.  Commenters  are 
encouraged  to  send  their  comments  on 
a  computer  disk,  or  via  Internet  E-mail 
to  bteaster@msha.gov,  along  with  an 
original  printed  copy.  Ms.  Teaster  can 
be  reached  at  (703)  235-1470  (voice),  or 
(703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  C.  Teaster,  Acting  Chief,  Records 
Management  Division,  U.S.  Department 
of  Labor.  Mine  Safety  and  Health 
Administration.  Room  709A,  4015 
Wilson  Boulevard,  Arlington,  VA 
22203-1984.  Ms.  Teaster  can  be  reached 
at  bteastei@msha.gov  (Internet  E-mail). 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Title  30  CFR  56.13015  and  57.13015 
require  compressed-air  receivers  and 
other  unfired  pressure  vessels  be 
inspected  by  inspectors  holding  a  valid 
National  Board  Conunission  and  in 
accordance  with  the  applicable  chapters 
of  the  National  Board  Inspection  Code, 
a  manual  for  Boiler  and  I^essure  Vessels 
Inspectors,  1979. 

Title  30  CFR  56.13030  and  57.13030 
require  that  fired  pressure  vessels 
(boilers)  be  equipped  with  safety 
devices  approved  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  to  protect  against  hazards  from 
overpressure,  fiameouts,  fuel 
interruptions  and  low  water  level.  56/ 
57.13030  require  that  records  of 
inspections  and  repairs  be  retained  by 
the  mine  operator  in  accordance  with 
the  requirements  of  the  ASME  Boiler 
and  Pressure  Vessel  Code  and  the 
National  Board  Inspection  Code 
(progressive  records — no  limit  on 
retention  time)  and  made  available  to 
the  Secretary  or  his/her  authorized 
representative. 

Title  30  CFR  56.14100  and  57.14100 
require  equipment  operators  to  inspect 


equipment,  machinery,  and  tools  that 
are  to  be  used  during  a  shift  for  safety 
defects  before  the  equipment  is  placed 
in  operation.  Defects  affecting  safety  are 
required  to  be  corrected  in  a  timely 
manner.  In  instances  where  the  defect 
makes  continued  operation  of  the 
equipment  unsafe,  the  standards  require 
removal  from  service,  tagging  to  identify 
that  it  is  out  of  use,  and  repair  before 
use  is  resiuned. 

Title  30  CFR  56.18002  and  57.180002 
require  that  a  competent  person    ■ 
designated  by  the  operator  shall 
examine  each  working  place  at  least 
once  each  shift  for  conditions  which 
may  adversely  affect  safety  or  health.  A 
record  that  such  examinations  were 
conducted  shall  be  kept  by  the  operator 
for  a  period  of  one  year,  and  shall  be 
made  available  for  review  by  the 
Secretary  or  his/her  authorized 
representative. 

n.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
conmients  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Safety  Defects, 
Examination.  Correction,  and  Records. 
MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolgy, 
e.g.,  permitting  electronic  submissions 
of  responses.  A  copy  of  the  proposed 
information  collection  request  may  be 
viewed  on  the  Internet  by  accessing  the 
MSHA  Home  Page  [http:// 
www.msha.go)  and  selecting  "Statutory 
and  Regulatory  Information"  then 
"Paperwork  Reduction  Act  submission 
{http://www.msha.gov/regspwork.htm)", 
or  by  contacting  the  employee  listed 
above  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice  for  a  hard 
copy. 
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in.  Current  Actions 

Additionally,  the  inspection  records 
denote  any  hazards  that  were 
discovered  and  how  the  hazards  or 
unsafe  conditions  were  abated.  Federal 


inspectors  use  the  records  to  ensure  that 
unsafe  conditions  are  identified  early 
and  corrected. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 


Title:  Safety  Defects,  Examination, 
Correction,  and  Records  of  Presstire 
Vessels,  Equipment.  Machinery  and 
Working  Places  technology,  e.g., 
permitting  electronic  submissions  of 
responses. 


Cite/reference 

Total  re- 
spondents 

Frequency 

Total  re- 
sponses 

Average  time  per  re- 
sponse (minutes) 

Burden 
hours* 

56/56.13015 

13,074 
13,074 
13,074 
13.074 

Annually  .' 

Annually  

Daily 

Daily 

4,148 

7,464 

11.685.509 

1,638,940 

5  min 

345 

56/57.13030 

5  min 

621 

56/57.14100 

5  min 

822.089 

56/57.18002 

23  min 

650  390 

Totals 

' 

13,074 

^- 

13,336,061 

1.473.445 

'Discrepancies  due  to  rounding. 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Conunents  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  May  30.  2001. 
Brenda  C.  Teaster, 

Acting  Chief,  Records  Management  Division. 
[FR  Doc.  01-14425  Filed  6-7-01;  8:45  am] 

BILUNO  COOE  4S10-43-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0003(2001)] 

Gear-Certification  Forms  (29  CFR  Part 
1919);  Extension  of  the  Office  of 
Management  and  Budget's  (0MB) 
Approval  of  Information-Collection 
(Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

SUMMARY:  OSHA  solicits  comments 
concerning  its  request  to  decrease  the 
existing  burden-hour  estimates  for,  and 
to  extend  0MB  approval  of,  the 
information-collection  requirements 
specified  in  the  gear-certification  forms 
required  by  29  CFR  part  1919  ("Gear 
Certification").  The  reference  numbers 
and  titles  of  these  forms  are  70 
("Application  for  Accreditation  to 
Perform  Gear  Certification  Functions"; 
Rev.  July  1993).  71  ("Certificate  of  Unit 
Test  and/ or  Examination  of  Crane, 
Derrick,  or  Other  Material";  Rev.  July 
1993).  and  72  ("Notice  to  Owner  of 
Deficiencies  Found  on  Certification 


Survey";  Rev.  July  1993).  The  Agency 
believes  these  forms  provide  an  effective 
and  efficient  means  to  apply  for 
accreditation  to  certify  material- 
handling  devices  used  in  marine 
terminals  and  longshoring.  and  for 
OSHA,  employers,  and  employees  to 
determine  if  these  devices  are  safe  to 
operate. 

DATES:  Submit  written  comments  on  or 
before  August  7,  2001. 

ADDRESSES:  Submit  written  comments 
to  the  Docket  Office,  Docket  No.  ICR- 
1218-0003(2001),  OSHA.  U.S. 
Department  of  Labor.  Room  N-2625. 
200  Constitution  Avenue.  NW., 
Washington.  DC  20210;  telephone  (202) 
693-2350.  Commenters  may  transmit 
written  comments  of  10  pages  or  less  in 
length  by  facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Safety  ' 
Standards  Programs.  OSHA.  U.S. 
Department  of  Labor,  Room  N-3609. 
200  Constitution  Avenue.  NW.. 
Washington,  DC  20210;  telephone  (202) 
693-2222.  A  copy  of  the  Agency's 
Information-Collection  Request  (ICR) 
supporting  the  need  for  the  information 
collections  specified  in  OSHA  gear- 
certification  forms  70.  71.  and  72  is 
available  for  inspection  and  copying  in 
the  Docket  Office  or  by  requesting  a 
copy  from  Theda  Kenney  at  (202)  693- 
2222  or  Todd  Owen  at  (202)  693-2444. 
For  electronic  copies  of  the  ICR  contact 
OSHA  on  the  kiternet  at  http:// 
www.osha.gov/comp-links.html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e..  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 


and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensiues  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
1970  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents.  (29  U.S.C.  657.) 

The  provisions  of  29  CFR  part  1919 
("Gear  Certification")  require  the  use  of 
three  gear-certification  forms.  The 
reference  numbers  and  titles  of  these 
forms  are  70  ("Application  for 
Accreditation  to  Perform  Gear 
Certification  Functions";  Rev.  July 
1993).  71  ("Certificate  of  Unit  Test  and/ 
or  Examination  of  Crane,  Derrick,  or 
Other  Material":  Rev.  July  1993),  and  72 
("Notice  to  Owner  of  Deficiencies 
Found  on  Certification  Survey";  Rev. 
July  1993). 

Paragraph  (a)  of  §  1919.3 
("Application  for  Accreditation") 
specifies  that  a  j>erson  (i.e..  an 
individual,  partnership,  corporation, 
agency,  association,  or  organization) 
seeking  accreditation  from  OSHA  to  test 
and  examine  material-handling  devices 
as  required  by  parts  1917  ("Marine 
Terminals")  and  1918  ("Longshoring") 
must  file  an  application  form  provided 
by  the  Agency;  OSHA  currently  uses 
form  70  for  this  purpose.  The  fonn~ 
collects  principally  information 
regarding  the  applicant's  past 
experience  in  testing  and  examining 
material-handling  devices.  This 
Information  is  necessary  for  the  Agency 
to  evaluate  the  applicant's  competence 
to  test  and  examine  these  devices,  and 
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serves  as  the  basis  for  accrediting  the 
applicant  to  certify  the  devices  for  safe 
operation.  Once  accredited,  OSHA 
designates  the  applicant  as  an 
"acoedited  person." 

Under  paragraph  (a)  and  (b)  of 
§  1919.90  ("Documentation"),  if  an 
accredited  person  tests  and  examines  a 
material-handling  device  and  finds  that 
it  is  in  compliance  with  applicable 
Agency  requirements,  they  must  certify 
the  device  using  a  form  approved  by 
OSHA;  currently,  the  Agency  authorizes 
accredited  persons  to  use  of  form  71  to 
certify  these  devices.  Form  71  collects 
the  following  information:  Name  of  the 
device's  owner;  a  description  of  the 
device  (i.e.,  type,  manufactiuer,  model, 
serial  number,  owner's  identification  (if 
any),  and  boom  length  and  type);  the 
location  of  the  device;  service  status 
(i.e.,  lifting,  clamshell,  magnet,  or 
other);  test  loads  applied  (i.e.,  radius, 
proof  loads,  rated  loads,  means  used  to 
apply  the  proof  load,  and  the  basis  for 
assigning  load  ratings),  remarks  and 
limitations;  presence  of  fitted  and  non- 
fitted  devices  indicating  load  or  limit, 
including  the  accuracy  of  these  devices; 
the  name  and  address  of  the  accredited 
or  otherwise  authorized  organization 
conducting  the  test  and/or  examination; 
the  name,  address,  and  signature  of  the 
authorized  person  conducting  the  test 
and/ or  examination;  the  position  of  the 
signatory  in  the  organization  conducting 
the  test  and/or  examination;  and  the 
certification  date.  This  information  is 
necessary  to  accurately  identify  the 
certified  device,  ensure  that  it 
underwent  proper  testing  and 
examination,  specify  any  operating 
limitations,  and  ensure  that  an 
authorized  person  conducted  the  tests 
and  examinations  and  provided 
certification.  Accordingly,  form  71 
assiu^s  employers  and  employees  that 
an  accredited  person  properly 
administered  the  applicable  testing  and 
examination  requirements  and  found 
the  device  safe  to  operate  under  the 
conditions  specified  in  the  certificate. 

The  Agency  adopted  form  72  in 
response  to  paragraph  (a)  of  §  1919.12 
("Recordkeeping  and  Related 
Procedures  Concerning  Records  in 
Custody  of  the  Vessel"),  which  requires 
completion  and  maintenance  of  a 
register  that  describes  detailed  findings 
of  inspections  and  examinations 
conducted  under  specified  provisions  of 
29  CFR  part  1919.  While  form  71 
provides  findings  that  support 
certification  of  material-lifting  devices, 
OSHA  approved  form  72  to  document 
deficiencies  found  during  a  certification 
survey.  The  information  requested  "by 
form  72  includes:  Name  of  die  device's 
owner,  identification,  location,  and 


specific  description  of  the  device;  a 
detailed  description  of  each  deficiency 
found  during  the  survey;  and  the  same 
information  regarding  the  accredited  or 
otherwise  authorized  organization, 
authorized  person,  and  signatory 
conducting  the  test  and/or  examination 
contained  on  form  71.  Similar  to  form 
71,  the  information  on  this  form  permits 
employers  and  employees  to  readily 
identify  deficient  material-lifting 
devices  and  to  avoid  operating  them.  In 
addition,  form  72  informs  mechanics 
regarding  the  servicing  and  repair 
problems  of  deficient  devices.  Prior  to 
returning  a  device  to  service,  employers 
can  review  the  form  to  ensure  that  the 
mechanics  performed  the  necessary 
repairs  and  maintenance. 

Taken  together,  forms  71  and  72 
ensure  that  employers  use  only  devices 
that  are  in  safe  working  order,  thereby 
preventing  serious  injury  and  death  to 
operators  and  other  employees  who  use 
or  work  near  the  devices.  These  forms 
also  provide  the  most  efficient  means 
for  an  OSHA  compliance  officer  to 
determine  the  operating  status  of  a 
device  and  that  employers  are  using 
only  properly  certified  devices. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions,  including 
whether  the  information  is  useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  cost)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  qualify,  utilify,  and  clarity  of  the 
information  collected;  emd 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

in.  Proposed  Actions 

OSHA  is  requesting  a  decrease  in  the 
existing  burden-hour  estimate  for,  as 
well  as  an  extension  of  OMB  approval 
of,  the  collection-of-information 
requirements  specified  in  its  gear- 
certification  forms  70,  71,  and  72. 
Accordingly,  the  Agency  is  requesting  to 
decrease  the  current  burden-hoiu' 
estimate  from  93  hours  to  76  hours,  a 
total  reduction  of  1 7  hours.  This 
reduction  occurred  because  of  a 
decrease  in  the  time  estimated  for 
employers  to  provide  forms  71  and  72 
to  an  OSHA  compliance  officer  during 
an  inspection.  The  Agency  will 
summarize  the  comments  submitted  in 


response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  its  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of 
currenUy  approved  information- 
collection  requirements. 

Title:  Gear-Certification  Forms. 

OAfB  Number:  1218-0003. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  $tate,  local  or  tribal 
governments. 

Number  of  Respondents:  80. 

Frequency  of  Response: 
Quadrennially;  annually. 

Average  Time  per  Response:  Varies 
from  2  minutes  (.03  hour)  for  an 
employer  to  retrieve  a  copy  of  form  71 
or  72  during  an  OSHA  inspection  to  45 
minutes  (.75  hour)  for  an  applicant  to 
complete  form  70. 

Estimated  Total  Burden  Hours:  76. 

Estimated  Cost  (Operation  and 
Maintenance):  $713,181. 

rv.  Authority  and  Signature 

R.  Davis  Layne,  Acting  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506) 
and  Secretary  of  Labor's  Order  No.  3- 
2000  (65  FR  50017). 

Signed  at  Washington,  DC  on  June  4,  2001. 
R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 
(FR  Doc.  01-14499  Filed  6-7-01;  8:45  am] 

BILLING  CODE  4510-26-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Acth^Kles:  Propoeed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
action:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  a  currentiy  approved 
information  collection  prepared  by 
organizations  that  want  to  make  paper- 
to-paper  copies  of  archival  holdings 
with  their  personal  copiers.  The  public 
is  invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  August  7,  2001  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 


II 
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(NHP),  Room  4400,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Paric,  MD  20740- 
6001;  or  faxed  to  3Q1-713-6913;  or 
electronically  mailed  to 
tamee.fechhelmdnara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730,  or 
fax  number  301-713-6913. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  collection 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Request  to  use  personal  paper- 
to-paper  copiers  at  the  National 
Archives  at  the  College  Park  facility. 

OMB  number:  3095-0035. 

Agency  form  number:  None. 

Type  of  review:  Regular. 

Affected  public:  Business  or  other  for- 
profit. 

Estimated  number  of  respondents:  5. 

Estimated  time  per  response:  3  hours. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
15  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1254.71(e). 
Respondents  are  organizations  that  want 
to  make  paper-to-paper  copies  of 
archival  holdings  with  their  personal 
copiers.  NARA  uses  the  information  to 
determine  whether  the  request  meets 
the  criteria  in  36  CFR  1254.71(e)  and  to 
schedule  the  limited  space  available. 


Dated:  June  4,  2001. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 
[FR  Doc.  01-14509  Filed  6-7-01;  8:45  am] 
MLLMGCOCC  T81B-01-P 


NATIONAL  SaENCE  FOUNDATION 

Committee  Management;  Notice  of 
Eetabiisliment 

The  Deputy  Director  of  the  National 
Science  Foundation  has  determined  that 
the  ten  committees  listed  below  are 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  National 
Science  Foimdation  (NSF),  by  42  U.S.C. 
1861  et  seq.  This  determination  follows 
consultation  with  the  Conmiittee 
Management  Secretariat,  General 
Services  Administration. 

Name  of  Committee:  Proposal  Review 
Panel  for  Biological  Infrastructure  (10743). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  financial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Biological 
Infrastructure. 

Name  of  Committee.  Proposal  Review 
Panel  for  Environmental  Biology  (10744). 

Purpose:  Advise  NSF  on  the  merits  pf 
proposals  requesting  Rnancial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Environmental 
Biology. 

Name  of  Committee:  Proposal  Review 
Panel  for  Integrative  Biology  and 
Neuroscience  (10745). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  tinancial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Integrative 
Biology  and  Neuroscience. 

Name  of  Committee:  Proposal  Review 
Panel  Molecular  and  Cellular  Biosciences 
(10746). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  Bnancial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Molecular  and 
Cellular  Biosciences. 

Name  of  Committee:  Proposal  Review 
Panel  for  Atmospheric  Sciences  (10751). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  financial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Atmospheric 
Sciences. 

Name  of  Committee:  Proposal  Review 
Panel  for  Ocean  Sciences  (10752). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  financial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Ocean 
Sciences. 

Name  of  Committee:  Proposal  Review 
Panel  for  Behavioral  and  Cognitive  Sciences 
(10747). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  financial  support  of 


research  and  research-related  activities  under 
the  purview  of  the  Division  of  Behavioral  and 
Cognitive  Sciences. 

Name  of  Committee:  Proposal  Review 
Panel  for  Social  and  Economic  Sciences 
(10748). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  financial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Social  and 
Economic  Sciences. 

Name  of  Committee:  Proposal  Review 
Panel  for  International  Programs  (10740). 

Purpose:  Advise  NSF  on  the  merit  of 
proposals  requesting  financial  support  of 
research  and  research-related  activities  under 
the  purview  of  the  Division  of  Intematiooal 
Programs. 

Name  of  Committee:  Advisory  Panel  for 
Science  Resource  Studies  (10750). 

Purpose:  Advise  NSF  on  the  survey 
preparation,  fielding,  and  analysis  plans  and 
interpretation  of  survey  findings  under  the 
purview  of  the  Division  of  Science  Resource 
Studies. 

NSF  Contact:  Ms.  Susanne  Bolton, 
Committee  Management  Officer,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Suite  315.  Arlington,  VA  22230.  telephone. 
(703)  292-7488. 

Susanne  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  01-14500  Filed  6-7-01;  8:45  am] 

BILUNQ  COOE  786S-01-M 


NATIONAL  SaENCE  FOUNDATION 

Committee  Management;  Renewals 

The  NSF  management  officials  having 
responsibility  for  the  four  advisory 
committees  listed  below  have 
determined  that  renewing  these  groups 
for  another  two  years  is  necessarj'  and 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  Director.  National  Science 
Foundation  (NSF).  by  42  U.S.C.  1861  et 
seq.  The  committees  will  be  renamed 
(the  current  name  is  in  parenthesis).  The 
committee  number  is  to  stay  the  same. 
This  determination  follows  consultation 
with  the  Committee  Management 
Secretariat,  General  Services 
Administration. 

1.  #1756 — ^Proposal  Review  Panel  for 
Earth  Sciences  (Earth  Sciences 
Proposal  Review  Panel) 

2.  #1569 — Proposal  Review  for 
Geosciences  (Special  Emphasis  Panel 
in  Geosciences) 

3.  #1766 — Proposal  Review  Panel  for 
Social,  Behavioral,  and  Economic 
Sciences  (Special  Emphasis  Panel  in 
Social,  Behavioral  and  Economic 
Sciences) 

4.  #1373 — Advisory  Panel  for  Integrative 
Activities  (Special  Emphasis  Panel  in 
Integrative  Activities) 

Authority  for  these  Committees  will 
expire  on  Jime  30,  2003,  unless  they  are 
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renewed.  For  more  information,  please 
contact  Susanne  Bolton,  NSF,  at  (703) 
292-7488. 

Dated:  June  5.  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
(FR  Doc.  01-14502  Filed  6-7-01;  8:45  am] 

BiUJNO  CODE  7S6$-01-M 


NATIONAL  SaENCE  FOUNDATION 
Committee  Management;  Renewals 

The  NSF  management  officials  having 
responsibility  for  the  seven  advisory 
committees  listed  below  have 
determined  that  renewing  these  groups 
for  another  two  years  is  necessary  and 
in  the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  Director,  National  Science 
Foundation  (NSF),  by  42  U.S.C.  1861  et 
seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 

1.  Advisory  Committee  for  Small 
Business  Industrial  Innovation  (#61) 

2.  Advisory  Committee  for  Biological 
Sciences (#1110) 

3.  Advisory  Committee  for  Education  & 
Human  Resources  (#1119) 

4.  Advisory  Committee  for  Polar 
Programs  (#1130) 

5.  Advisory  Committee  for  Engineering 
(#1170) 

6.  Alan  T.  Waterman  Award  Committee 
(#1172) 

7.  Advisory  Committee  for  Geosciences 
(#1755) 

Authority  for  these  Committees  will 
expire  on  June  30,  2003,  unless  they  are 
renewed.  For  more  information,  please 
contact  Susanne  Bolton,  NSF,  at  (703) 
292-7488. 

Dated:  June  5.  2001. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  01-14501  Filed  6-7-01;  8:45  am] 

■LUNG  CODE  7S6S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-482] 

Kansas  City  Power  &  Ught  Company 
(Wolf  Creek  Generating  Station);  Order 
Approving  Application  Regarding 
Proposed  Corporate  Restructuring 

I 

Kansas  City  Power  &  Light  Company 
(KCPL)  holds  a  47  percent  ownership 
interest  in  Wolf  Creek  Generating 
Station  (WCGS)  and  in  connection 


therewith  is  a  holder  of  Facility 
Operating  License  No.  NPF-42.  The 
facility  is  located  in  Coffey  Coimty, 
Kansas.  The  other  co-owner  licensees 
for  WCGS  are  Kansas  Gas  &  Electric 
Company  (KGE)  (with  a  47  percent 
share  of  WCGS),  and  Kansas  Electric 
Power  Coo[>erative,  Inc.  (KEPCo)  (with  a 
6  percent  share).  Wolf  Creek  Nuclear 
Operating  Corporation  fWCNOC)  is  the 
licensed  operator  of  WCGS,  and  KCPL 
also  owns  a  47  percent  interest  in 
WCNOC,  with  KGE  and  KEPCo  owning 
47  percent  and  6  percent  interests  in 
WCNOC,  respectively.  KCPL,  as  well  as 
KGE  and  KEPCo,  hold  possession-only 
licenses. 


Pursuant  to  section  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  10 
CFR  50.80,  KCPL  filed  an  application 
dated  February  20,  2001,  which  was 
supplemented  by  submittals  dated 
February  27,  March  5,  March  8,  March 
28,  and  May  4,  2001,  from  counsel  for 
KCPL,  requesting  approval  of  the 
indirect  transfer  of  the  WCGS  license,  to 
the  extent  such  would  result  from  the 
proposed  restructuring  of  KCPL.  As 
stated  in  the  application,  the  proposed 
restructuring  encompasses  the 
formation  by  KCPL  of  a  new  holding 
company  as  yet  unnamed 
["HoIdingCo").  Upon  the  proposed 
restructuring,  KCPL  vtrill  cease  to  be 
publicly-traded  and  become  a  wholly- 
owned  subsidiary  of  HoIdingCo,  but  will 
retain  ownership  of  its  regidated  electric 
power  generation,  transmission,  and 
distribution  assets,  including  its 
interests  in  WCGS  and  WCNOC.  No 
direct  transfer  of  the  license  to 
HoIdingCo  or  otherwise  is  being 
proposed.  WCNOC  would  remain  as  the 
managing  agent  for  the  joint  owner 
licensees  (KCPL,  KGE,  and  KEPCo)  of 
the  fodlity  and  would  continue  to  have 
exclusive  responsibility  for  the 
management,  operation,  and 
maintenance  of  WCGS  as  the  non-owner 
operator  licensee.  The  application  does 
not  propose  a  change  in  the  rights, 
obligations,  or  interests  of  the  licensees 
of  WCGS.  In  addition,  no  physical 
changes  to  WCGS  or  operational 
changes  are  being  proposed. 

KCPL  stated  that  it  and  HoIdingCo 
will  be  able  to  respond  more  effectively 
to  increased  competition  in  the  energy 
industry  and  pursue  pending 
unregulated  electric  generation  ventures 
as  a  result  of  the  new  corporate 
structiue. 

Notice  of  the  application  and  an 
opportimity  for  hearing  was  published 
in  the  Federal  Register  on  May  2,  2001 
(66  FR  22019).  No  written  comments  or 
hearing  requests  were  received. 


Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  provided  by  KCPL  in  its 
application,  the  supplements  thereto, 
and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  proposed 
restructuring  will  not  affect  the 
qualifications  of  KCPL  or  WCNOC  as 
holders  of  the  license  referenced  above 
and  that  the  indirect  transfer  of  the 
license,  to  the  extent  effected  by  the 
proposed  restructuring  of  KCPL,  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  by 
a  safety  evaluation  dated  Jime  1,  2001. 

m 

Accordingly,  pursuant  to  sections 
161b.  161i,  1610,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
use  §§  2201(b),  2201(i),  2201(o),  and 
2234;  and  10  CFR  50.80,  it  is  hereby 
ordered  that  the  application  regarding 
the  proposed  restructuring  of  KCPL  and 
indirect  license  transfer  is  approved, 
subject  to  the  following  conditions: 

(1)  KCPL  shall  provide  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
a  copy  of  any  application,  at  the  time  it 
is  filed,  to  transfer  (excluding  grants  of 
security  interests  or  liens)  from  KCPL  to 
its  proposed  parent,  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  (10%)  of  KCPL'«  consolidated 
net  utility  plant  as  recorded  on  KCPL's 
books  of  account. 

(2)  Should  the  proposed  restructuring 
of  KCPL  not  be  completed  by  June  1 , 
2002,  this  Order  shall  become  null  and 
void,  provided,  however,  upon 
application  and  for  good  cause  shown, 
such  date  may  be  extended. 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
action,  see  the  license  transfer 
application  filed  by  KCPL  dated 
February  20,  2001,  and  the 
supplemental  submittals  dated  February 
27,  March  5,  March  8,  March  28,  and 
May  4,  2001,  from  counsel  for  KCPL, 
and  the  safety  evaluation  dated  June  1, 
2001,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
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Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville,  Maryland,  this  first  day 
of  June  2001. 

For  the  Nuclear  Regulatory  Commission. 
)on  R.  Joiuison, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  01-14495  Filed  6-7-01;  8:45  am] 
BIUJNG  COW  7SeO-01-P 


NUCLEAR  REGULATORY 
ADMINISTRATION 

Sunshine  Act  Meeting    . 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  June  11,18,  25.  July  2, 

9, 16,  2001. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Weekof  June  11.  2001 

Thursday,  June  14,  2001 

9:55  a.m;  Affirmation  Session  (Public 
Meeting)  (ff  needed) 

10:00  a.m;  Meeting  with  Nuclear 
Waste  Technical  Review  Board  (Public 
Meeting) 

1:30  p.m;  Briefing  on  License  Renewal 
Program  (Public  Meeting)  (Contact: 
David  Solorio,  301-415-1973) 

Week  of  June  18.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  Jime  18,  2001. 

Week  of  June  25,  2001— Tentative 

Wednesday,  June  27,  2001 

9:25  a.m;  Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  July  2.  2001— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  2,  2001. 

Week  of  July  9,  2001— Tentative 

Monday,  July  9,  2001 

1:25  p.m;  Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  July  16,  2001— Tentative 

Thursday,  July  19,  2001 

9:25  a.m;  Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m;  Briefing  on  Results  of 
Agency  Action  Review  Meeting — 
Reactors  (Public  Meeting)  (Contact:  Ron 
Frahm,  301-415-2986) 

1:30  p.m;  Briefing  on  Readiness  for 
New  Plant  Applications  and 
Construction  (Public  Meeting)  (Contact: 
Nanette  Gilles,  301-415-1180) 


Friday,  July  20,  2001 

9:30  a.m;  Briefing  on  Results  of 
Reactor  Oversight  Process  Initial 
Implementation  (Public  Meeting) 
(Contact:  Tim  Frye,  301-415-1287) 

1:00  p.m;  Briefing  on  Risk-Informing 
Special  Treatment  Requirements  (Public 
Meeting)  (Contact:  Johii  Nakoski,  302- 
415-1278) 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

***** 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington.  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  June  5,  2001. 
David  Louis  Gamlieroni, 

Technical  Coordinator.  Office  of  the 

Secretary. 

[FR  Doc.  01-14594  Filed  6-6-01;  12:20  pm] 

BiUJNO  COOe  7M0-01-H 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday.  June  19.  2001. 

1  PM  (OPEN  Portion)  1:30  PM  (CLOSED 

Portion) 

PLACE:  Offices  of  the  Corporation, 

Twelfth  Floor  Board  Room,  1100  New 

York  Avenue,  NW.,  Washington,  DC 

STATUS:  Meeting  OPEN  to  the  Public 
from  1  PM  to  1:30  PM  Closed  portion 
will  commence  at  1:30  PM  (approx.) 
MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report 

2.  Approval  of  December  12.  2000 
Minutes  (Open  Portion) 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Closed  to  the  Public  1:30  PM) 

1.  Finance  Project  in  Peru 

2.  Finance  Project  in  Brazil 

3.  Finance  Project  in  Argentina 

4.  Insurance  Project  in  Nigeria 

5.  Approval  of  December  12,  2001 
Minutes  (Closed  Portion) 

6.  Pending  Major  Projects 

7.  Reports 

CONTACT  PERSON  FOR  INPORMATKMJ: 
Information  on  the  meeting  may  be 


obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

[FR  Doc.  01-14567  Filed  6-6-01;  10:21  am) 

nUMQ  COM  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  filings  and 
Information  Services,  Washington,  DC 
20549 

Extension 

Rule  17a-5(c);  SEC  File  No.  270-199; 

0MB  Control  No.  3235-0199. 
Rule  17a-7;  SEC  File  No.  270-147;  0MB 

Control  No.  3235-0131. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  17a-5(c)  under  the  Securities 
Exchange  Act  of  1934  requires  certain 
broker-dealers  who  carry  customer 
accounts  to  provide  statements  of 
financial  condition  to  their  customers.  It 
is  estimated  that  approximately  659 
broker  and  dealer  respondents  with 
approximately  97,600,000  customer 
accounts  incur  an  average  burden  of 
542,222  hours  per  year  to  comply  with 
this  rule. 

Rule  17a-5(c)  does  not  contain  record 
retention  requirements.  Compliance 
with  the  rule  is  mandatory.  Responses 
are  not  confidential. 

Rule  17a-7  under  the  Securities 
Exchange  Act  of  1034  requires  non- 
resident brokers  or  dealers  registered  or 
applying  for  registration  pursuant  to 
Section  15  of  the  Exchange  Act  to 
maintain — in  the  United  States — 
complete  and  current  copies  of  books 
and  records  required  to  be  maintained 
under  any  rule  adopted  under  the 
Securities  Exchange  Act  of  1934. 
Alternatively,  Rule  17a-7  provides  that 
the  non-resident  broker  or  dealer  may 
sign  a  written  undertaking  to  furnish  the 
requisite  books  and  records  to  the 
Commission  upon  demand. 

There  are  approximately  72  non- 
resident brokers  and  dealers.  Based  on 


30958 


Federal  Register /Vol.  66,  No.  Ill /Friday,  June  8.  2001 /Notices 


the  Commission's  experience  in  this 
area,  it  is  estimated  that  the  average 
amount  of  time  necessary  to  preserve 
the  books  and  records  required  by  Rule 
17a-7  is  one  hour  per  year.  Accordingly, 
the  total  burden  is  72  hours  per  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  OfBce  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington.  DC  20549. 

Dated:  June  4.  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

{?R  Doc.  01-14458  Filed  6-7-01;  8:45  ami 

BILLING  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension 

Rule  8c-l;  SEC  File  No.  270-455;  OMB 

Control  No.  3235-0514. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  at  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
sununarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  approval. 


Rule  8c-l  generally  prohibits  a 
broker-dealer  from  using  its  customers' 
securities  as  collateral  to  finance  its  own 
trading,  speculating,  or  underwriting 
transactions.  More  specifically,  the  rule 
states  three  main  principles:  First,  that 
a  broker-dealer  is  prohibited  from 
commingling  the  securities  of  different 
customers  as  collateral  for  a  loan 
without  the  consent  of  each  customer; 
second,  that  a  broker-dealer  cannot 
commingle  customers'  securities  with 
its  own  securities  under  the  same 
pledge;  and  third,  that  a  broker-dealer 
can  only  pledge  its  customers'  securities 
to  the  extent  that  customers  are  in  debt 
to  the  broker-dealer.  See  Securities 
Exchange  Act  Release  No.  2690 
(November  15,  1940);  Securities 
Exchange  Act  Release  No.  9428 
(December  29, 1971).  Pursuant  to  Rule 
8c-l,  respondents  must  collect 
information  necessary  to  prevent  the 
hypothecation  of  customer  accounts  in 
contravention  of  the  rule,  issue  and 
retain  copies  of  notices  to  the  pledgee  of 
hypothecation  of  customer  accounts  in 
accordance  with  the  rule,  and  collect 
written  consents  from  customers  in 
accordance  with  the  rule.  The 
information  is  necessary  to  ensure 
compliance  with  the  rule,  and  to  advise 
customers  of  the  rule's  protections. 

There  are  approximately  231 
respondents  per  year  (i.e.,  broker- 
dealers  that  conducted  business  with 
the  public,  filed  Part  II  of  the  FOCUS 
Report,  did  not  claim  an  exemption 
from  the  Reserve  Formula  computation, 
and  reported  that  they  had  a  hank  loan 
during  at  least  one  quarter  of  the  current 
year)  that  require  an  aggregate  total  of 
5,198  hours  to  comply  with  the  rule. 
Each  of  these  approximately  231 
registered  broker-dealers  makes  an 
estimated  45  annual  responses,  for  an 
aggregate  total  of  10,395  responses  per 
year.  Each  response  takes  approximately 
0.5  hours  to  complete.  Thus,  the  total 
compliance  burden  per  year  is  5,198 
burden  hours.  The  approximate  cost  per 
hour  is  $20,  resulting  in  a  total  cost  of 
compliance  for  the  respondents  of 
$103,960  (5.198  hours  @  $20  per  hour). 

Written  comments  are  invited  one:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 


technology.  Consideration  will  be  given 
to  conunents  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  May  31,  2001.  * 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14459  Filed  6-7-01;  8:45  ami 

BILUNG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  June  11,  2001. 

A  closed  meeting  will  be  held  on 
Tuesday,  June  12,  2001,  at  10  a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(A),  9(B),  and 
(10)  and  17  CFR  200.402(a)(5),  (7),  (9)(i), 
(9)(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meeting. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday.  June  12, 
2001  will  be:  institution  and  settlement 
of  injimctive  actions;  and  institution 
and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  June  5,  2001. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  01-14574  Filed  6-6-01;  11:06  am) 
BILUNG  COOE  M10-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44383;  File  Nos.  SR-Amex- 
2001-18;  SR-CBOE-2001-15;  SR-ISE- 
2001-07;  SR-PCX-2001-18;  and  SR-Phlx- 
2001-37] 

Self-Regulatory  Organizations:  Order 
Aproving  Proposed  Rule  Changes,  as 
Anwnded,  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  3  to  Proposed  Rule 
Changes  by  the  American  Stock 
Exchange  LLC,  Amendment  Nos.  2  and 
3  by  the  Chicago  Board  Options 
Exchange,  Inc.,  Amendment  No.  2  by 
the  International  Securities  Exchange 
LLC,  Amendment  No.  2  by  the  Pacific 
Exchange,  Inc.,  and  Amendments  Nos. 
3, 4,  and  5  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  the 
Application  of  the  Quote  Rule  to 
Options  Trading 

June  1,  2001. 

On  March  15,  2001,  the  American 
Stock  Exchange  LLC  ("Amex");  on 
March  30,  2001,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE");  on 
February  28,  2001,  the  International 
Securities  Exchange  LLC  ("ISE");  on 
March  29,  2001,  the  Pacific  Exchange, 
Inc.  ("PCX");  and  on  March  12,  2001, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  (referred  to  collectively  as 
"Exchanges")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Secxmties 
Exchange  Act  of  1934  ("Exchange 
Act")  ^  and  Rule  19b-4  thereimder,^ 
proposed  rule  changes  relating  to  the 
implementation  of  sixty-day  pilot 
programs  to  conform  the  Exchanges' 
rules  to  Rule  llAcl-1  under  the 
Exchange  Act  ("Quote  Rule")  ^  by  the 
compliance  date  of  April  1,  2001."* 

Amex  submitted  to  the  Commission 
Amex  Amendment  No.  1  to  its  proposed 
rule  change  on  March  21,  2001  ^  and 
Amex  Amendment  No.  2  on  March  28, 
2001. e  CBOE  filed  CBOE  Amendment 
No.  1  to  its  proposed  rule  change  on 


.'  15  U.S.C  788(b)(1): 
»17CFR240.19t)-4. 
5  17CFR240.11Acl-l. 

*  Securities  Exchange  Act  Release  No.  43591 
(November  17.  2000).  65  FR  75439  (December  1, 
2000)  ("Adopting  Release"). 

*  See  letter  from  Claire  P.  McGrath,  Vice  President 
and  Special  Counsel.  Derivative  Securities,  Amex. 
to  Nancy  Sanow,  Assistant  Director,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
March  20,  2001  ("Amex  Amendment  No.  1"). 

*  See  letter  from  Claire  P.  McGrath.  Vice  President 
and  Special  Counsel,  Derivative  Securities,  Amex, 
to  Nancy  Saiiow,  Assistant  Director,  Division, 
Commission,  dated  March  27,  2(X)1  ("Amex 
Amendment  No.  2"). 


March  30,  2001. ^  ISE  submitted  ISE 
Amendment  No.  1  to  its  proposal  on 
March  30,  2001.«  The  PCX  submitted 
PCX  Amendment  No.  1  on  March  29, 
2001. »  The  Phlx  submitted  Phlx 
Amendment  No.  1  to  its  proposal  on 
March  16,  2001 1"  and  Phlx  Amendment 
No.  2  on  March  29,  2001,"  Notice  of  the 
Exchanges'  proposed  rule  changes,  as 
amended,  and  an  order  granting  partial 
accelerated  approval  of  the  proposed 
rule  changes  on  a  sixty-day  basis  ("Pilot 
Programs")  was  published  in  the 
Federal  Register  on  April  10,  2001.^2 
The  Commission  received  two  comment 
letters  regarding  the  Exchanges' 
proposed  rule  changes,  as  amended.*' 

On  May  30,  2001,  the  Amex 
submitted  Amex  Amendment  No.  3  to 
its  pilot  program;  ^*  on  Jime  1,  2001,  the 
CBOE  submitted  CBOE  Amendment  No. 
2  to  its  pilot  program;  15  qq  June  1,  2001, 
the  CBOE  submitted  CBOE  Amendment 
No.  3  to  its  pilot  program;  '^  on  May  30, 


^  See  letter  &t>m  Madge  M.  Hamilton,  Legal 
Division,  CBOE,  to  Nancy  Sanow,  Assistant 
Director,  Division,  Commission,  dated  March  30, 
2001  ("CBOE  Amendment  No.  1"). 

'  See  letter  fitjm  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
S^now,  Assistant  Director,  Division,  Commission, 
dated  March  29,  2001  (replacing  Form  19b-4  in  its 
entirety)  ("ISE  Amendment  No.  1"). 

«  See  letter  bom  Michael  D.  Pierson,  Senior  Vice 
President  Regulatory  Policy,  PCX,  to  )ohn  Roeser, 
Division,  Commission,  dated  March  29,  2001  ("PCX 
Amendment  No.  1"). 

>°  See  letter  &t>m  Richard  S.  Rudolph,  Counsel, 
Phlx,  to  Nancy  I.  Sanow,  Assistant  Director, 
Division,  Commission,  dated  March  15,  2001  ("Phlx 
Amendment  No.  1"). 

''  See  letter  from  Richard  S.  Rudolph,  Counsel, 
Phlx,  to  Nancy  ].  Sanow,  Assistant  Director, 
Division,  Commission,  dated  March  28,  2001  ("Phlx 
Amendment  No.  2"). 

"Securities  Exchange  Act  Release  No.  44145 
(April  2.  2001),  66  FR  18662  (April  10,  2001)  ("Pilot 
Approval  Order"). 

"See  letter  fttim  Meyer  S.  Frucher,  Chairman  and 
Chief  Executive  Officer,  Phlx,  to  )onathan  G.  Katz, 
Secretary.  Commission,  dated  May  2,  2001  ("Phlx 
Letter")  and  electronic  mail  message  from  Mike 
lanni,  sent  May  17,  2001  ("lanni  Letter"). 

•«  See  letter  from  Claire  P.  McGrath.  Vice 
President  and  Special  Counsel,  Derivative 
Securities,  Amex,  to  Nancy ).  Sanow,  Assistant 
Director,  Division,  Commission,  dated  May  30,  2001 
("Amex  Amendment  No.  3").  In  Amex  Amendment 
No.  3,  Amex  requested  permanent  approval  of  its 
pilot  rules,  codified  an  exemption  granted  by  the 
Commission  regarding  the  treatment  of  foreign 
broker-dealers,  made  conforming  changes  to  better 
reference  the  Quote  Rule,  and  clarified  that  when 
there  is  an  error  in  size,  the  responsible  broker  or 
dealer  is  obligated  for  ten  contracts. 

>^  See  letter  from  Madge  M.  Hamilton,  Legal 
Division.  CBOE,  to  Nancy  Sanow.  Assistant 
Director,  Division.  Commission,  dated  May  31,  2001 
("CBOE  Amendment  No.  2").  In  CBOE  Amendment 
No.  2,  CBOE  requested  permanent  approval  of  its 
pilot  rules,  implemented  non-substantive 
reorganization  to  the  rule  text,  and  deleted  a 
provision  proposed  in  its  initial  filing  that  had  not 
been  approved  as  part  of  the  Pilot  Approval  Order 
relating  to  multiple  orders  frt>m  the  same  beneficial 
owner. 

<■  See  letter  from  Madge  M.  Hamilton,  Legal 
Division,  CBOE,  to  Nancy  Sanow,  Assistant 


2001,  the  ISE  submitted  ISE 
Amendment  No.  2  to  its  pilot 
program;  '^  on  May  23,  2001.  the  PCX 
submitted  PCX  Amendment  No.  2  to  its 
pilot  program,  ^^  on  May  11,  2(X)1,  the 
Phlx  submitted  Phlx  Amendment  No.  3 
to  its  pilot  program; »«  on  May  21,  2001, 
Phlx  subnttted  Phlx  Amendment  No. 
4;  20  and  on  May  29,  2001,  the  Phlx 
submitted  Phlx  Amendment  No.  5  to  its 
pilot  program.^*  The  Commission  is 
approving  the  Pilot  Program  on  a 
permanent  basis,  as  amended,  and 
publishing  this  notice  to  solicit 
comments  on  Amex  Amendment  No.  3, 
CBOE  Amendment  Nos.  2  and  3,  ISE 
Amendment  No.  2,  PCX,  Amendment 
No.  2,  and  Phlx  Amendment  Nos.  3,  4, 
and  5  from  interested  persons.*^  ^ 
discussed  below,  the  Commission  also 


Director,  Division,  Commission,  dated  )une  1,  2001 
("CBOE  Amendment  No.  3").  hi  CBOE  Amendment 
No.  3,  CBOE  clarified  that  it  is  requesting 
accelerated  approval  of  CBOE  Amendment  No.  2, 
pursuant  Section  19(b)(2)  of  the  Exchange  Act. 

'^  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  John  Roeser, 
Attorney,  Division,  Commission,  dated  May  29, 
2001  ("ISE  Amendment  No.  2").  In  ISE  Amendment 
No.  2.  ISE  requested  permanent  approval  of  its  pilot 
rules  and  deleted  its  provision  relating  to  obvious 
errors. 

'"  See  letter  &t)m  Michael  D.  Pierson.  Senior  Vice 
President  Regulatory  Policy,  PCX,  to  John  Roeser. 
Attorney.  Division,  Commission,  dated  May  23. 
2001  ("PCX  Amendment  No.  2").  In  PCX 
Amendment  No.  2.  PCX  requested  permanent 
approval  of  its  pilot  rules  and  made  a  technical 
change  to  its  rule  text  regarding  unusual  market 
conditions. 

*^  See  letter  frvm  Richard  S.  Rudolph.  Counsel. 
Phlx,  to  Nancy  ).  Sanow,  Assistant  Director, 
Division.  Commission,  dated  May  11,  2001  ("Phlx 
Amendment  No.  3").  In  Phlx  Amendment  No.  3. 
Phlx  requested  permanent  approval  of  its  pilot 
rules,  provided  more  detailed  procedures  for 
determining  and  monitoring  when  quotes  are  not 
firm,  clarified  in  its  rule  text  that  Phlx  will  notify 
specified  persons  when  quotes  are  not  firm  through 
the  Options  Price  Reporting  Authority  ("OPRA") 
using  an  agreed  upon  indicator,  clarified  thai  it  will 
publish  size  for  customer  orders  through  OPRA  and 
on  its  website,  and  specified  that  the  designee  of  the 
Director  of  Surveillance  may  be  any  person 
employed  by  the  Phlx  in  the  Options  Surveillance 
Department. 

2°  See  letter  bom  Richard  S.  Rudolph,  Counsel, 
Phlx,  to  Nancy  ).  Sanow,  Assistant  Director, 
Division,  Commission,  dated  May  21,  2001  ("Phlx 
Amendment  No.  4").  Phlx  Amendment  No.  5 
supersedes  and  replaces  Phlx  Amendment  No.  4. 

'>  See  letter  frt}m  fUchard  S.  Rudolph.  Counsel, 
Phlx,  to  Nancy  ).  Sanow.  Assistant  Director, 
Division,  Commission,  dated  May  29,  2001  ("Phlx 
Amendment  No.  S").  In  Phlx  Amendment  No.  5, 
Phlx  made  conforming  changes  to  its  floor 
procedure  advices  to  reflect  Phlx  Amendment  No. 
3  and  deleted  a  provision  proposed  in  its  initial 
filing  that  had  not  been  approved  as  part  of  the  Pilot 
Approval  Order  regarding  the  unbundling  of  orders 
for  the  primary  pur)x>se  of  availing  upon  the 
execution  guarantee  requirement. 

^2  For  ease  of  comparison  and  review,  the 
Commission  has  consoUdated  the  Exchanges' 
proposed  amendments  into  one  notice,  which 
combines  and  summarizes  the  main  provisions  of 
such  amendments. 
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is  granting  accelerated  approval  to  the 
,  amended  proposals. 

I.  Text  of  the  Proposed  Amendments  to 
the  Pilot  Program 

The  Exchange  propose  to  amend  their 
Pilot  Programs  to  conform  to  the 
requirements  of  the  Quote  Rule.  The 
text  of  the  proposed  rule  changes 
follows.  Text  added  by  amendments 
since  the  publication  of  the  Exchanges' 
proposals  is  italicized  and  deleted  text 
is  bracketed.  <■ 

A.  Amex  Proposed  Rule  Text 

Rule  958A.  Application  of  the  Firm 
Quote  Rule 

(a)  Definitions-^!)  For  purposes  of 
this  rule  the  temrs  "aggregated 
quotation  size",  "best  bid  and  best 
offer",  "bid  and  offer",  "quotation  size", 
"quotation  vendor",  "reported 
security",  "listed  option",  "option 
class",  "option  series",  and  "trading 
rotation"  shall  have  the  meanings  set 
forth  in  SEC  Rule  llAcl-1. 

(ii)  For  purposes  of  this  rule  and  SEC 
Rule  llAcl-1  as  applied  to  the 
Exchange  and  its  members,  the  term 
"responsible  broker  or  dealer"  shaU 
mean,  with  respect  to  any  bid  or  offer 
for  any  listed  option  made  available  by 
the  Exchange  to  quotation  vendors,  the 
specialist  and  any  registered  options 
traders  constituting  the  trading  crowd  in 
such  option  series  shall  collectively  be 
the  responsible  broker  or  dealer  to  the 
extent  of  the  aggregate  quotation  size 
specified. 

(b)  Dissemination  Requirements  of  the 
Exchange — (i)  With  respect  to  paragraph 
(b)  of  SEC  Rule  llAcl-1  [and  except  as 
set  forth  in  Commentary  .01  of  this 
rule),  the  Exchange  shall,  at  all  times  it 
is  open  for  trading: 

(A)  Collect,  process  and  make 
available  to  quotation  vendors  the  best 
bid,  the  best  offer,  quotation  sizes  and 
aggregate  quotation  sizes  associated 
therewith  for  each  option  series  that  is 
a  reported  secoirity  and  for  which  a    ~ 
responsible  broker  or  dealer  is  obligated 
to  execute  any  customer  order  as  set 
forth  in  paragraph  (c)(1)(A)  below;  and 

(B)  Shall  for  each  listed  option  class, 
establish  [by  rule)  and  periodically 
published  the  quotation  size  for  which 
the  responsible  broker  or  dealer  is 
obligated  to  execute  an  order  for  the 
accoimt  of  a  U.S.  registered  or  foreign 
registered  broker  or  dealer  to  buy  or  sell 
an  option  series  that  is  a  reported 
seciarity  at  its  publish  bid  or  offer  as  set 
forth  in  paragraph  (c)[(ii)l  (i)(B)  below. 
The  exchange  may  collect,  process  and 
make  available  to  quotation  vendors  a 
best  bid  or  best  offer  determined  by  an 
automated  quotation  system. 


(ii)  The  Exchange's  obligations  to 
collect,  process  and  make  available  data 
as  set  forth  above  shall  not  include: 

(A)  collecting,  processing  or  making 
available  any  such  bid  or  offer  which  is 
executed  immediately  after  being  made 
in  the  crowd  and  any  such  bid  or  offer 
which  is  cancelled  or  withdrawn  if  not 
executed  immediately  after  being  made; 


or 


(B)  data  communicated  during  any 
period  when  trading  in  such  reported 
security  has  been  suspended  or  halted; 
prior  to  the  commencement  of  trading  in 
such  reported  security  on  any  trading 
day;  or  during  a  trading  rotation. 

[The  minimum  quotation  size  made 
available  to  quotation  vendors 
established  by  rule  and  published  by  the 
Exchange  shsdl  be  ten  contracts  for  each 
option  series.] 

(c)  Obligations  of  a  Responsible 
Broker  or  Dealer — (i)  Pursuant  to  SEC 
Rule  llAcl-1  each  responsible  broker 
or  dealer  for  each  series  of  each  listed 
option  class  shall  promptly 
communicate  to  the  Exchange  its  best 
bid,  best  offer,  quotation  size  and 
aggregate  quotation  size.  No  responsible 
broker  or  dealer  shall  conuBunicate  a 
quotation  size  or  aggregate  quotation 
size  for  less  than  ten  contracts.  This 
obligation  may  be  fulfilled  by  the  use  of 
an  automated  quotation  system. 

[i\(A)  Subject  to  the  provisions  of 
paragraph  (d)  of  this  rule,  each 
responsible  broker  or  dealer  shall  be 
obligated  to  execute  any  customer  order 
in  an  option  series  in  an  amount  up  to 
its  published  quotation  size. 

[u](BI  Subject  to  the  provisions  of 
paragraph  (d)  of  this  rule,  each 
responsible  broker  or  dealer  shall  be 
obligated  to  execute  any  order  for  the 
account  of  a  U.S.  registered  or  foreign 
broker  or  dealer  in  a  listed  option  in  an 
amount  up  to  the  quotation  size 
established  [by  rule]  and  periodically 
published  by  the  Exchange  which 
quotation  size  shall  be  for  at  least  one 
contract. 

[iiiJ^Cj  Subject  to  the  provisions  of 
paragraph  (d)  of  this  Rule,  each 
responsible  broker  or  dealer  shall 
comply  with  the  Thirty  Second 
Response  provisions  set  forth  in 
paragraph  (d)(3)  of  SEC  Rule  llAcl-1. 

(iijNon  responsible  broker  or  dealer 
shall  be  obligated  to  execute  a 
transaction  for  any  listed  option  as   - 
provided  in  paragraph  (c)(i)  when: 

(A)(1)  Prior  to  the  presentation  of  an 
order  to  sell  (buy),  a  responsible  broker 
or  dealer  has  communicated  to  the 
exchange,  a  revised  quotation  size; 

(2)  At  the  time  an  order  to  sell  (buy) 
is  presented,  a  responsible  broker  or 
dealer  is  in  the  process  of  effecting  a 
transaction  in  such  class  and/or  series 


of  option,  and  immediately  after  the 
completion  of  such  transaction  it 
communicates  to  the  Exchange  a 
revised  quotation  size,  such  responsible 
broker  or  dealer  shall  not  be  obligated 
by  paragraph  (c)(i)  of  this  Rule  to  sell 
(buy)  that  option  in  an  amount  greater 
than  such  revised  quotation  size. 

(3)  Before  the  order  sought  to  be 
executed  is  presented,  a  responsible 
broker  or  dealer  has  communicated  to 
the  Exchange  a  revised  bid  or  offer:  or 

(4)  At  the  time  the  order  sought  to  be 
executed  is  presented,  a  broker  or  dealer 
is  in  the  process  of  effecting  a 
transaction  in  such  class  and/or  series 
of  option,  and,  immediately  after  the 
completion  of  such  transaction,  a 
responsible  broker  or  dealer 
communicates  to  the  exchange  a  revised 
bid  or  offer;  provided,  however,  that  the 
responsible  broker  or  dealer  shall 
nonetheless  be  obligated  to  execute  any 
such  order  as  provided  in  paragraph 
(c)(i)  at  its  revised  bid  or  offer  in  any 
amount  up  to  its  published  quotation 
size  or  revised  quotation  size;  or 

(B)  The  order  for  ihe  purchase  or  sale 
of  a  listed  option  is  presented  during  a 
trading  rotation  in  that  listed  option. 

(d)  Use  of  Unusual  Market 
Exception — Noth  withstanding 
paragraphs  (b)  and  (c)  above  and 
pursuant  to  paragraph  (b)(3)  of  SEC  Rule 
llAcl-1,  if  the  Exchange  determines,  in 
accordance  with  the  procedures  set 
forth  below,  that  the  level  of  trading 
activity  or  the  existence  of  unusual 
market  conditions  is  such  that  the 
Exchange  [cannot]  is  incapable  of 
collecting,  processing  and  making 
available  to  quotation  vendors  quotation 
data  in  a  manner  which  accurately 
reflects  the  current  state  of  the  market 
at  the  Exchange,  the  Exchange  shall 
immediately  notify  the  persons 
specified  in  paragraph  (b)(3)  of  SEC 
Rule  llAcl-1  [below]  and,  upon  such 
notification,  the  obligation  imposed 
upon  Exchange  members  under 
paragraph  (c)(2)  of  SEC  Rule  llAcl-1 
and  the  Exchange  under  paragraphs 
(b)(1)  and  (2)  of  SEC  Rule  llAcl-1  shall 
be  suspended,  until  a  determination  by 
the  Exchange  that  the  unusual  market 
activity  or  condition  has  terminated  and 
the  specified  persons  have  been  notified 
that  the  usual  market  activity  or 
condition  has  terminated: 

(i)  If  a  responsible  broker  or  dealer  is 
imable  to  update  his  quotations  on  a 
timely  basis  due  to  the  high  level  of 
trading  activity  or  the  existence  of  an 
imusual  market  conditions,  he  shall 
promptly  notify  a  Floor  Official. 

(ii)  Upon  notification  by  a  responsible 
broker  or  dealer,  the  Floor  Official  shall 
promptly  verify  the  existence  of  the 
unusual  market  activity  or  condition 
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and  if,  in  his  judgment,  the  responsible 
broker  or  dealer  is  unable  to  update  his 
quotations  on  a  timely  basis,  the  Floor 
Official  shall  promptly  notify  the 
Market  Operations  Division  of  the 
Exchange,  ff  a  Floor  Official, 
independent  of  notification  by  a 
responsible  broker  or  dealer,  becomes 
aware  of  any  unusual  market  activity  or 
condition  which  adversely  affects  a 
responsible  broker  or  dealer's  ability  to 
promptly  communicate  quotation  data, 
he  shall  likewise  promptly  advice  the 
Market  Operations  Division. 

(iii)  ff  the  Exchange  is  unable  to 
accmately  collect,  process,  and/or 
disseminate  quotation  data  owing  to  the 
high  level  of  trading  activity  or  the 
existence  of  unusual  market  conditions, 
the  Market  Operations  Division  of  the 
Exchange,  after  consultation  with  a 
Floor  Official,  shall  make  a 
determination  that  this  is  the  case. 

(iv)  The  Market  Operations  Division, 
after  receiving  notification  bom  a  Floor 
Official  pursuant  to  either 
subparagraphs  (i)  and  (iii)  above,  shall 
notify  the  persons  specified  in 
paragraph  (b)(3)  of  SEC  Rule  llAcl-1 
regarding  the  Exchange's  inability  to 
accurately  collect,  process,  and  make 
available  the  quotation  data  required  by 
SEC  Rule  llAcl-1.  The  Exchange  shall 
append  to  each  quotation  made 
available  to  a  quotation  vendor  an 
identifier  which  will  indicate  that  the 
obligation  imposed  upon  Exchange 
members  and  the  Exchange  by  SEC  Rule 
llAclndash;!  has  been  suspended. 

(v)  The  Floor  Official  or  the  Market 
Operations  Division  (as  the  case  may  be) 
shall  monitor  the  imusual  market 
activity  or  condition  imtil  it  has 
terminated.  Thereupon,  the  Market 
Operations  Division  shall  immediately 
notify  the  persons  specified  in 
paragraph  (b)(3)  of  SEC  Rule  llAcl-1 
that  the  Exchange  is  once  again  capable 
of  disseminations  the  quotation  data 
required  by  Rule  SEC  llAcl-1  and 
responsible  brokers  or  dealers  shall  be 
once  again  obligated  under  SEC  Rule 
Rule  llAcl-1  as  made  applicable  to 
Exchange  members  pursuant  to  this 
Rule  958A. 


•  *  *  Commentary 

[.01     As  of  April  1 ,  2001 ,  the 
compliance  date  for  application  of  SEC 
Rule  1 1  Acl-1  to  the  trading  of  options, 
the  Exchange  is  able  to  disseminate  to 
quotation  vendors  the  quotation  size  or 
aggregate  quotation  size  of  the  best  bid 
or  best  offer  in  most,  but  not  all,  option 
classes.  This  is  not  expected  to  be  a 
permanent  condition  and  it  is 
anticipated  that  quotation  sizes  will  be 
available  for  all  option  classes  shortly 


after  the  compliance  date.  However, 
until  such  time  as  the  Exchange  is  able 
to  disseminate  quotation  size  for  all 
option  classes,  for  those  option  classes 
for  which  it  is  unable  to  do  so,  it  will 
collect,  process  and  disseminate  the  best 
bid  and  best  offer,  and  establish  by  rule 
and  periodically  publish  the  quotation 
size  for  which  the  responsible  broker  or 
dealer  is  obligated  to  execute  a  customer 
order  to  buy  or  sell  an  option  series  in 
that  class.] 

[.02]  .01    No  specialist  shall  be 
deemed  to  be  a  responsible  broker  or 
dealer  with  respect  to  a  published  bid 
or  offer  that  is  erroneous  as  a  result  of 
an  error  or  omission  made  by  the 
Exchange  or  any  quotation  vendor.  If  a 
published  bid  or  published  offer  is 
accurate  but  the  published  quotation  ~ 
size  (or  published  aggregate  quotation 
size,  as  the  case  may  be)  associated  with 
it  is  erroneous  as  a  result  of  an  error  or 
omission  made  by  the  Exchange  or  any 
quotation  vendor,  then  the  specialist 
who  is  responsible  for  the  published  bid 
or  published  offer  shall  be  obligated  to 
the  extent  set  forth  in  paragraph  (c)  of 
Rule  11  Acl-1  but  only  to  the  extent  of 
[one  unit  of  trading  in  the  reported 
secxuity  in  question]  ten  contracts. 

[.03]. 02    Absent  unusual  market 
conditions,  the  responsible  broker  or 
dealer  shall  honor  any  bid  or  offer  then 
being  displayed  by  quotation  vendors 
which  is  erroneous,  up  to  the  quotation 
size  then  being  so  displayed,  which  has 
been  displayed  for  six  minutes  or  more. 
Provided,  however,  that  the  specialist 
shall  not  be  required  to  honor  such  a  bid 
or  offer  which  is  erroneous  as  to  either 
price  or  size  or  both  if: 

(i)  As  a  matter  or  record,  an  execution, 
cancellation  or  update  of  such  bid  or 
offer  was  in  effect  or  in  process; 

(ii)  In  honoring  such  a  bid  or  offer,  the 
resulting  transaction  would  violate 
applicable  Exchange  rules  or  federal 
regidations; 

(iii)  Equipment  failiue  prevents  the  . 
specialist  from  monitoring  such  bid  or 
offer;  or 

(iv)  The  price  sought  upon  such 
quotation  is  above  the  current  bid  or 
below  the  current  offer,  on  the  Floor,  by 
(a)  $.25  or  more  in  the  case  of  a  reported 
security  trading  at  $3  or  less  or 

(b)  $.50  or  more  in  the  case  of  a 
reported  seciuity  trading  at  more  than 
$3. 


Rule  590 — Minor  Rule  Violation  Fine 
System 

Part  1  General  Rule  Violations 

(a)  through  (g)  No  change, 
(h)  The  following  is  a  list  of  the  rule 
violations  and  applicable  fines  that  may 


be  imposed  by  the  Exchange's  Minor 
Floor  Violation  Disciplinary  Committee 
pursuant  to  Part  1  of  this  Rule. 

1.  Failure  to  comply  with  the  SEC 
firm  quote  rule  land  honoring  10-up 
market  for  customer  option  orders]. 
(SEC  Rule  11  Acl-1  and  Rule  958A.) 

B,  CBOE  Propose  Rule  Text 

Rule  8.51. — Firm  Disseminated  Market 
Quotes 

(a)  Definitions. 

(1)  For  the  purposes  of  this  rule,  and 
SEC  Rule  11  Acl-1  as  applied  to  the 
Exchange  and  members  on  the  floor,  the 
term  "responsible  broker  or  dealer" 
shall  mean,  with  respect  to  any  bid  or 
offer  for  any  reported  security  made 
available  by  the  Exchange  to  quotation 
vendors,  the  trading  crowd  in  a  series  or 
class  of  option,  which  shall  be  the 
responsible  broker  or  dealer  to  the 
extent  of  the  quotation  size  specified  in 
[(b)  or]  (c)  of  this  rule. 

(2)  For  purposes  of  this  rule,  the  term 
"reported  security"  means  any  security 
or  class  of  securities  for  which 
transactions  reports  are  collected, 
processed  and  made  available  pursuant 
to  an  effective  national  market  system 
plan  for  reporting  transactions  in  listed 
options. 

(b)  Firm  Quote  Requirement  [for  Non- 
broker-dealer  Orders).  [All  classes  and 
series  shall  be  subject  to  the 
requirements  of  this  rule. 

(1)  The  appropriate  Floor  Procedure 
Committee  may  establish  the  firm  quote 
requirement  for  each  series  of  option, 
which  shall  be  for  at  least  one  contract, 
for  non-broker-deaier  orders.  The 
Exchange  will  periodically  publish  the 
firm  quote  requirement  for  each  series  of 
option.  In  the  event  the  Exchange 
disseminates  quotation  size,  the  firm 
quote  requirement  would  be  for  up  to 
the  disseminated  size.] 

(1[2])  The  firm  quote  requirement 
obligates  the  responsible  broker  or 
dealer  to  sell  (buy)  at  least  the 
established  number  of  contracts  at  the 
offer  (bid)  which  is  displayed  when  the 
responsible  broker  or  dealer  receives  a 
buy  (sell)  order  at  the  trading  station 
where  the  reported  security  [particular 
option  class]  is  located  for  trading. 

[(3)  When  orders  for  the  same  class 
(whether  for  the  same  series  or  different 
series)  from  the  same  beneficial  owner 
are  represented  at  the  trading  station  at 
approximately  the  same  time,  then  only 
the  first  of  such  orders  that 
ciunulatively  equal  or  add  up  to  less 
than  the  firm  quote  requirement  shall  be 
entitled  to  an  execution  pursuant  to 
paragraphs  (b)  and  (c)  above.] 

(c)  Firm  Quote  Size  [Requirement  for 
Broker-Dealer  Orders]. 
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(1)  The  appropriate  Floor  Procedure 
Committee  may  establish  separate  [the] 
firm  quote  requirements  for  each  series 
of  option,  which  shall  be  for  at  least  one 
contract,  for  (i)  non-broker-dealer  orders 
and  (ii)  broker-dealer  orders.  [The 
Exchange  will  periodically  publish  the 
firm  quote  requirement  for  each  series  of 
option.  In  the  event  the  Exchange 
disseminates  quotation  size,  if  the 
disseminated  quotation  size  is  for  a 
lesser  amount  than  the  firm  quote 
requirement,  then  the  broker-dealer  firm 
quote  requirement  would  be  for  the 
disseminated  size.]  For  purposes,  of  this 
Rule,  the  term  broker-dealer  includes 
foreign  broker-dealers  as  defined  in  Rule 
l.l(xx).  The  Exchange  will  periodically 
publish  the  firm  quote  size  requirement 
for  each  series  of  option  for  both  order 
types. 

(2)  The  firm  quote  requirement  size 
for  non-broker-dealer  orders  shall  be  the 
size  that  the  Exchange  periodically 
publishes  along  with  the  quotes 
disseminated  to  vendors.  In  the  event 
the  Exchange  has  not  published  a  size 
along  with  its  quotes  for  a  particular 
series,  then  the  firm  quote  requirement 
size  for  non-broker-dealer  orders  shall 
be  that  size  published  by  the  Exchange 
in  a  different  manner  (e.g.,  on  its 
website).  The  Exchange  also  publish 
separately  the  firm  quote  requirement 
size  for  broker-dealers  orders.  In  the 
case  of  broker-dealer  orders,  it  the  size 
for  a  particular  series  disseminated 
along  with  the  quotes  is  less  than  the 
size  published  for  broker-dealer  orders, 
then  the  firm  quote  requirement  for 
broker-dealer  orders  shall  be  the  size 
published  along  with  the  quotes. 

(d)  Thirty  Seconds  Rule.  Each 
responsible  broker  or  dealer  within 
thirty  seconds  from  receiving  an  order 
that  is  greater  than  the  quotation  size 
established  by  paragraph  [(b)  or]  (c)  of 
the  rule  must: 

(1)  Execute  the  entire  order;  or 

(2)  (j[A))  Executive  that  portion  of  the 
order  equal  to  at  least  the  quotation  size 
established  by  paragraph[s  (b)  or]  (c)  of 
this  nUe;  and 

(ii[B])  Revise  its  bid  or  offer. 

(e)  Exemptions  to  Firm  Quote 
Requirement.  Non-Firm  Mode. 

(1)  The  responsible  broker  or  dealer 
shall  be  relieved  of  its  obligations  under 
this  Rule  8.51  [with  respect  to  such 
reported  security]  and  wit/i[With] 
respect  to  paragraph  (b)(3)  of  SEC  Rule 
llAcl-1: 

(i)  M'ften[Any]  two  Floor  Officials,  on 
a  case  by  case  basis,  for  either  a  class  or 
series  within  a  class,  [may]  make  a 
determination[.]  that  the  level  of  trading 
activity  or  the  existence  of  ujiusual 
market  conditions  are  such  that  the 
Exchange  is  incapable  of  collecting. 


processing  and  making  available  to 
quotation  vendors  bids,  offers  and 
quotation  sizes  with  respect  to  one  or 
more  class  or  series  within  a  class  of 
option  in  a  manner  which  accurately 
reflects  the  current  state  of  the  market 
on  the  floor[.];  [During  any  period  that 
the  market  in  a  reported  security  is  in 
a  non-firm  mode,  the  responsible  broker 
or  dealer  shall  be  relieved  of  their 
obligations  imder  SEC  Rule  llAcl-1  as 
applicable  to  such  members  under  this 
Rule  8.51  with  respect  to  such  reported 
security,  but  the  responsible  broker  or 
dealer  shall  report  bids  and  offers  or 
revised  bids  and  offers  in  such  reported 
security,  for  publication,  on  a  "best 
efforts"  basis;  or] 

(ii)  When  the  [The]  senior  person, 
then  in  charge  of  the  Exchange's  Control 
Room,  suspends  the  firm  quote 
requirements  of  paragraph[s]  (b)  [or  (c)] 
with  respect  to  a  class  of  options  if  he 
or  she  determines  that  the  level  of 
trading  activity  or  the  existence  of 
unusual  market  conditions  are  such  that 
the  Exchange  is  incapable  of  collecting, 
processing  and  making  available  to 
quotation  vendors  bids,  offers  and 
quotation  sizes  with  respect  to  one  or 
more  class  or  series  of  option  in  a 
manner  which  accurately  reflects  the 
current  state  of  the  market  on  the  floor. 
After  exercising  such  authority,  that 
senior  person  shall  immediately  seek 
approval  by  two  Floor  Officials,  who 
may  confirin  or  overrule  the  decision;  or 
[.  Chiring  any  period  that  the  market  in 
a  reported  security  is  in  a  non-firm 
mode,  the  responsible  broker  dealer 
shall  be  relieved  on  their  obligations 
under  SEC  Rule  llAcl-1  as  applicable 
to  such  members  under  this  Rule  8.51 
with  respect  to  such  reported  security, 
but  the  responsible  broker  or  dealer 
shall  report  bids  and  offers  or  revised 
bids  and  offers  in  such  reported 
security,  for  publication,  on  a  "best 
efforts"  basis.] 

(Ui)  When  the  order  for  the  purchase 
or  sale  of  a  reported  security  is 
presented  during  a  trading  rotation  in 
that  reported  security. 

(2)  When  it  has  been  relieved  of  its 
firm  quote  obligation,  the  responsible 
broker  or  dealer  shall  report  bids  and 
offers  or  revised  bids  and  offers  in  a 
reported  security,  for  publication,  on  a 
"best  effort"  basis. 

TJJKiii)]  Whenever  two  Floor  Officials 
or  the  senior  person  then  in  charge  of 
the  Exchange's  Control  Room  m^e  a 
determination  under  subparagraphs  (i) 
or  (ii)  above  with  respect  to  any 
reported  security,  the  Exchange's 
Control  Room  will  disseminate  a 
message  notifying  the  specified  persons 
that  the  displayed  quotes  are  not  firm. 


r4^[{iv)]  During  any  period  that  the 
market  in  a  reported  security  is  in  a 
non-firm  mode,  the  Floor  Officials  shall 
monitor  the  activity  or  condition,  which 
formed  the  basis  for  [his  or]their 
determination.  No  more  than  30 
minutes  after  such  market  has  been 
designated  to  be  in  a  non-firm  mode,  the 
DPM  shall  review  the  condition  of  such 
market  with  the  Floor  Officials. 
Continuation  of  the  non-firm  mode  for 
longer  than  30  minutes  shall  require  the 
reaffirmation  of  the  reviewing  Floor 
Officials.  Such  review  and  reaffirmation 
shall  occur  not  less  frequently  than 
every  30  minutes  thereafter  while  the 
non-firm  mode  is  effect. 

(5)[(v)]  When  the  Exchange  is  once 
again  capable  of  collecting,  processing 
and  making  available  to  quotation 
vendors  bids  and  offers  with  respect  to 
a  reported  security  that  is  in  non-firm 
mode  in  a  maimer  which  accurately 
reflects  the  current  state  of  the  market 
on  the  floor  then  the  senior  person  then 
in  charge  of  the  Exchange's  Control 
Room,  or  two  Floor  Officials  shall  lift 
the  non-firm  mode  designation.  Once 
the  non-firm  mode  designation  has  been 
lifted,  the  responsible  broker  or  dealer[s] 
shall  be  obligated  for  the  firm  quote 
requirements  as  stated  in  paragraph[s} 
(b)  [or  (c)]. 

r6j[(2)j  No  responsible  broker  or 
dealer  shall  be  obligated  to  execute  a 
transaction  for  any  listed  option  as 
provided  in  paragraph[s]  (b)  [and  (c)]  of 
this  rule  23  when: 

(i)  Revised  Quotation  Size 

(A)  Prior  to  the  presentation  of  an 
order  to  sell(buy),  a  responsible  broker 
or  dealer  has  communicated  to  the 
exchange,  a  revised  quotation  size;  or 

(B)  At  the  time  an  order  to  sell(buy} 
is  presented,  responsible  broker  or 
dealer  is  in  the  process  of  effecting  a 
transaction  in  such  class  and/ or  series  of 
option,  and  immediately  after  the 
completion  of  such  transaction,  it 
communicates  to  the  exchange  a  revised 
quotation  size,  such  responsible  broker 
or  dealer  shall  not  be  obligated  by 
paragraph  (b),  [(c)]  or  (d)  of  this  Rule  to 
sell(buy)  that  option  in  an  amount 
greater  than  such  revised  quotation  size. 

^ii)  Revised  Bid  or  Offer 

[A[C])  Before  the  order  sought  to  be 
executed  is  presented,  a  responsible 
broker  or  dealer  has  communicated  to 
the  exchange,  a  revise  bid  or  offer;  or 

(B{D])  At  the  time  order  sought  to  be 
executed  is  presented,  a  responsible 
broker  or  dealer  is  in  the  process  of 


'' This  section  is  pursuant  to  SEC  Rule  llAcl- 
1(d)(4).  The  responsible  broker  or  dealer  shall  also 
be  relieved  of  its  [theirl  obligations  under  SEC  Rule 
11  Acl-l(c)(2). 
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effecting  a  transaction  in  such  class  or 
series  of  option,  and,  immediately  after 
the  completion  of  such  transaction,  a 
responsible  broker  or  detder 
communicates  to  the  exchange,  a 
revised  bid  or  offer;  provided,  however, 
that  the  responsible  broker  or  dealer 
shall  nonetheless  be  obligated  to 
execute  any  such  order  as  provided  in 
paragraph[s]  (b)  [or  (c)]  of  this  rule  at  its 
revised  bid  or  offer  in  any  amoimt  up 
to  its  published  quotation  size  or 
revised  quotation  size.[;  or] 

[(ii)  The  order  for  the  purchase  or  sale 
of  a  listed  option  is  presented  during  a 
trading. rotation  in  that  listed  option.] 

(f)  Each  member  on  the  floor  shall 
abide  by  such  rules  and  procedures 
adopted  by  the  Exchange,  in  order  to 
enable  the  Exchange  to  meet  its 
quotation  dissemination  requirements. 2'* 

•  *  *  Interpretations  and  Policies. 

.01    With  respect  to  subsection  (b)  of 
this  Rule,  if  the  disseminated  bid  (offer) 
is  on  behalf  of  an  order  represented  by 
a  Floor  Broker,  DPM,  or  OBO  and  is  for 
less  than  the  firm  quote  requirement 
applicable  for  that  class  of  options,  a 
responsible  broker  or  dealer  is  obligated 
to  buy  or  sell  the  necessary  number  of 
contracts  needed  to  make  the 
disseminated  quote  firm  for  the  firm 
quote  requirement  for  that  class  of 
options. 

.02    Where  a  Floor  Broker,  DPM,  or 
OBO  has  caused  a  bid  or  offer  to  be 
disseminated  and  the  order  is 
subsequently  filled  or  canceled,  the 
Floor  Broker,  DPM,  or  OBO  will  be 
responsible  for  causing  such 
disseminated  bid  or  offer  to  be  removed. 
Failure  to  do  so  will  result  in  the  Floor 
Broker,  DPM,  or  OBO  being  responsible 
for  satisfying  the  firm  disseminated 
quote  commitment  pursuant  to 
subsection  (b)  [or  (c)]  of  this  Rule.  Any 
member  who  has  caused  a  bid  or  offer 
to  be  disseminated  is  equally 
responsible  for  removing  such  bid  or 
offer  when  he  leaves  the  trading  crowd. 

.03    Where  a  disseminated  market 
quote  is  revised,  as  provided  for  in 
paragraph  (e)  of  this  Rule,  it  shall  be 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
a  responsible  broker  or  dealer 
immediately  to  re-display  the 
previously  disseminated  market  quote, 
unless  such  action  is  warranted  by  a 
change  in  market  conditions. 

.04    Floor  Officials  may,  as  provided 
for  imder  Rules  6.20(c)  and  17.50(g)(6), 
impose  a  fine  on  members  of  the  trading 
crowd  for  violations  of  this  Rule  and  its 
Interpretations  and  Policies. 


2«  See  SEC  Rule  llAcl-1. 


.05    The  requirement  of  paragraph[s] 
(b)  [and  (c)]  of  this  Rule  that  the 
responsible  broker  or  dealer  must  honor 
displayed  quotations  up  to  the  firm 
quote  requirement  subject  to  the 
conditions  of  the  Rule  applies  not  only 
to  orders  to  buy  or  to  sell  options,  but 
also  to  two-part  spread  or  straddle  for 
all  options  orders  which  may  be 
executed  at  displayed  quotations  for 
both  parts  of  the  order.  This  obligation 
of  a  responsible  broker  or  dealer  applies 
to  two-part  orders  where  the  two  sides 
are  on  opposite  sides  of  the  market  in 
a  one-to-one  ratio,  and  extends  to  the 
amount  of  the  firm  quote  requirement 
on  each  side  of  the  order. 

.06    Pursuant  to  Rule  6.20 
Interpretation  .09,  the  reference  to  any 
two  Floor  Officials  in  Rule  8.51  and  its 
Interpretations  and  Policies  includes, 
but  is  not  limited  to,  members  of  the 
appropriate  Market  Performance 
Committee. 

.07    Under  paragraph  (e)  of  this  Rule, 
when  two  Floor  Officials  [may] 
determine  that  a  market  in  a  class  of 
series  of  option  is  fast  pursuant  to  Rule 
6.6,  the  Floor  Officials  may  determine 
the  market  constitutes  a  level  of  trading 
activity  or  such  unusual  market 
conditions  that  the  Exchange  is 
incapable  of  collecting,  processing  and 
making  available  to  quotation  vendors 
bids,  offers  and  quotation  sizes  in  a 
maimer  that  accurately  reflects  the 
current  state  of  the  market  on  the  floor, 
and  thus,  suspend  the  firm  quote 
requirement. 

.08    The  trading  crowd  shall  not  be 
deemed  to  be  a  responsible  broker  or 
dealer  with  respect  to  a  published  bid 
or  offer  that  is  erroneous  as  a  result  of 
an  error  or  omission  made  by  the 
Exchange  or  any  quotation  vendor.  If  a 
published  bid  or  published  offer  is 
acciuate  but  the  published  quotation 
size  (or  published  aggregate  quotation 
size,  as  the  case  may  be)  associated  with 
it  is  erroneous  as  a  result  of  an  error  or 
omission  made  by  the  Exchange  or  any 
quotation  vendor,  then  the  [trading 
crowd]  responsible  broker  or  dealer  is 
responsible  for  the  published  bid  or 
published  offer  shall  be  obligated  to  the 
extent  set  forth  in  paragraph  (c)  of  Rule 
llAcl-1  but  only  to  the  extent  of  one 
contract  of  the  listed  option  in  question. 

C.  ISE  Proposed  Rule  Test 

Rule  804.  Market  Maker  Quotations 

*  *  • 

(d)  Firm  Quotes.  Market  maker  bids 
and  offers  are  firm  for  Public  Customer 
Orders  and  Non-Customer  Orders  Both 
under  this  Rule  and  Rule  11  Ac  1-1 
under  the  Exchange  Act  ("Rule  llAcl- 
1")  for  the  number  of  contracts  specified 


for  each  according  to  the  requirements 
of  paragraph  (b)  above.  Market  Maker 
bids  and  offers  are  not  firm  under  this 
Rule  and  Rule  llAcl-1  if: 

[(i)  the  Exchange  determines  that  an 
exception  is  warranted,  on  a  case  by 
case  basis,  because  of  an  obvious  error,] 

[(ii)]  (i)  a  system  malfunction  or  other 
circumstance  impairs  the  Exchange's 
ability  to  disseminate  or  update  market 
quotes  in  a  timely  and  accurate  manner 

[(iii)]  (ii)  The  level  of  trading  activities 
or  the  existence  of  unusual  market 
conditions  is  such  that  the  Exchange  is 
incapable  of  collecting,  processing,  and 
making  available  to  quotation  vendors 
the  data  for  the  option  in  a  manner  that 
accurately  reflects  the  current  state  of 
the  market  on  the  Exchange,  and  as  a 
result,  the  market  in  the  option  is 
declared  to  be  "fast"  pursuant  to  Rule 
704; 

[(iv]  {iii]  during  trading  rotations;  or 

[(v)]  (iv)  any  ofthe  circimistances 
provided  in  paragraph  (c)(3)  of  Rule 
llAcl-1  exist. 


D.  PCX  Proposed  Rule  Text  - 

1 5221— Firm  Quotes. 

Rule  6.86(a)-(c) — No  change. 

(d)  Exception  for  Unusual  Market 
Conditions 

(1)  If  the  Exchange  determinations,  in 
accordance  with  the  procediu-es  set 
forth  below,  that  the  level  of  trading 
activity  or  the  existence  of  unusual 
market  conditions  is  such  that  the 
Exchange  is  incapable  of  collecting, 
processing  and  making  [cannot  collect, 
process  and  make]  available  to 
quotation  vendors  quotation  data  in  a 
manner  that  accurately  reflects  the 
current  state  of  the  market  at  the 
Exchange,  the  Exchange  will 
immediately  notify  the  persons 
specified  in  SEC  Rule  llAcl-l(b)(3) 
and,  upon  such  notification,  the 
obligation  imposed  upon  Exchange 
members  under  SEC  Rule  llAcl-l(c)(2) 
and  the  Exchange  imder  subsection  (b), 
above,  will  be  suspended,  until  the 
Exchange  determines  that  the  unusual 
market  activity  or  condition  has 
terminated  and  the  specified  persons 
have  been  notified  that  the  unusual 
market  activity  or  condition  has 
terminated. 


E.  Phlx  Proposed  Rule  Text 

Rule  1082  Firm  Quotations. 

(a)  E>efinitions. 

(i)  The  term  "disseminated  price" 
shall  mean  the  bid  (or  offer)  price  for  an 
options  series  that  is  made  available  by 
the  Exchange  and  displayed  by  a 
quotation  vendor  on  a  terminal  or  other 
display  device. 
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(ii)  The  term  "disseminated  size" 
shall  mean  with  respect  to  the 
disseminated  price  for  any  quoted 
options  series,  the  AUTO-X  guarantee 
for  the  quoted  option,  except  that  the 
disseminated  size  of  bids  and  offers  of 
limit  orders  on  the  book  shall  be  ten  (10) 
contracts. 

(iii)  The  term  "SEC  Quote  Rule"  shall 
mean  Rule  llAcl-1  under  the 
Securities  Exchange  Act  of  1934,  as 
amended. 

(iv)  The  terms  "customer," 
"responsible  broker  or  dealer,"  and 
"specified  persons"  shall  have  the 
meaning  set  forth  in  the  SEC  Quote 
Rule. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  Rule,  all  quotations  made 
available  by  the  Exchange  and  displayed 
by  quotation  vendors  shall  be  firm  for 
customer  orders  at  the  disseminated 
price  in  an  amount  up  to  the 
disseminated  size.  Responsible  brokers 
or  dealers  bidding  (or  offering)  at  the 
disseminated  price  shall  be  collectively 
required  to  execute  orders  presented  to 
them  at  such  price  up  to  the 
disseminated  size  in  accordance  with 
Rule  1015,  or,  if  the  responsible  broker 
or  dealer  is  representing  (as  agent)  a 
limit  order,  such  responsible  broker  or 
dealer  shaU  be  responsible  (as  agent)  up 
to  the  size  of  such  limit  order,  but  may 
be  responsible  as  principal  for  all  or  a 
portion  of  the  excess  of  the 
disseminated  size  over  the  size  of  such 
limit  order  to  the  extent  provided  in 
Rule  1015. 

(c)  The  requirements  of  paragraph  (b) 
or  (d)  of  this  Rule  shall  not  apply  to 
displayed  quotations:  (i)  When  the  level 
of  fading  activities  or  the  existence  of 
unusual  market  conditions  is  such  that 
the  Exchange  is  incapable  of  collecting, 
processing,  and  making  available  to 
quotation  vendors  the  data  for  a  subject 
security  required  to  be  made  available 
pursuant  to  the  SEC  Quote  Rule  in  a 
manner  that  accxirately  reflects  the 
current  market  on  the  Exchange  as 
determined  in  accordance  with 
paragraph  (f)  of  this  Rule;  [by  two  Floor 
Officials,  with  the  concurrence  of  the 
Director  of  Surveillance,  or  his 
designee]  (ii)  during  a  trading  rotation; 
(iii)  if  any  of  the  circimistances 
provided  in  paragraph  (c)(3)  of  the  SEC 
Quote  Rule  exist;  or  (iv)  on  a  case  by 
case  basis  where  it  is  determined  that  an 
exemption  is  warranted  for  an  obvious 
error  in  the  posting  of  the  disseminated 
price  or  disseminated  size  due  to 
reporter  error  or  system  malfunction. 
[The  Exchange  shall  immediately  notify 
all  specified  persons  of  such  a 
determination.  Regular  trading 
procedures  shall  be  resumed  when  two 
Floor  Officials  determine  that  the 


conditions  supporting  that 
determination  no  longer  exist,  llie 
Exchange  shall  immediately  notify  all 
specified  persons  of  such  a 
determination.)  Any  exemption  granted 
pursuant  to  paragraph  (c)(iv)  sh^  be  in 
writing  and  shall  set  forth  the  basis 
upon  which  the  exemption  is  granted. 

(d)  In  accordance  with  paragraph 
(d){l)(ii)  of  the  SEC  Quote  Rule,  the 
quotation  size  for  a  disseminated  price 
with  respect  to  an  order  for  the  account 
of  a  broker  or  dealer  ("broker-dealer 
order")  shall  be  one  (1)  contract 
("quotation  size"),  and  all  quotations 
made  available  by  the  Exchange  and 
displayed  by  quotation  vendors  shall  be 
firm  for  broker-dealer  orders  at  the 
disseminated  price  in  an  amoimt  up  to 
the  quotation  size.  The  quotation  size 
for  broker-dealer  orders  provided  in  this 
paragraph  (d)  shall  be  periodically 
published  by  the  Exchange.  Responsible 
brokers  or  dealers  bidding  (or  offering) 
at  the  disseminated  price  shall  be 
collectively  required  to  execute  broker- 
dealer  orders  at  such  price  up  to  the 
quotation  size. 

(e)  If  responsible  brokers  or  dealers 
receive  an  order  to  buy  or  sell  a  listed 
option  at  the  disseminated  price  in  an 
amount  greater  than  the  disseminated 
size  (for  customer  orders)  or  the 
quotation  size  (for  broker-dealer  orders), 
such  responsible  broker  or  dealer  shall, 
within  thirty  (30)  seconds  of  receipt  of 
the  order,  (i)  execute  the  entire  order  at 
the  disseminated  price  tor  better),  or  (ii) 
execute  that  portion  of  the  order  equal 
to  the  disseminated  size  (in  the  case  of 

a  customer  order)  or  the  quotation  size 
(in  the  case  of  a  broker-dealer  order)  at 
the  disseminated  price  (or  better),  and 
revise  its  bid  or  offer. 

(f)  With  respect  to  subparagmph  (c)(i) 
of  this  Rule,  two  Floor  Officials 
("Initiating  Officials"),  with  the 
concurrence  of  the  Director  of 
Surveillance  (or  his  designee),  may 
determine  (either  on  their  own  motion 
or  at  the  request  of  a  responsible  broker 
or  dealer)  that  the  level  of  trading 
activities  or  the  existence  of  unusual 
market  conditions  is  such  that  the 
Exchange  is  incapable  of  collecting, 
processing  and  making  available  to 
quotation  vendors  the  data  for  a  subject 
security  required  to  be  made  available 
pursuant  to  the  SEC  Quote  Rule  in  a 
maimer  that  accurately  reflects  the 
current  market  on  the  Exchange.  Upon 
the  making  of  such  a  determination,  the 
Exchange  shall  designate  the  market  in 
such  security  to  be  "non-firm."  and 
shall  immediately  notify  all  specified 
persons  of  that  determination  through 
the  Options  Price  Reporting  Authority, 
using  the  industry  agreed-upon 
indicator  for  "non-firm"  status.  Upon 


such  notification,  responsible  brokers  or 
dealers  shall  be  relieved  of  their 
obligations  under  paragraph  (c)(2)  the 
SEC  Quote  Rule  and  this  Rule  1082  with 
respect  to  such  security  until  a 
determination  by  the  Exchange  that  the 
unusual  market  conditions  have 
terminated  and  the  specified  persons 
have  been  notified  that  the  unusual 
market  conditions  have  terminated. 
During  any  period  that  the  market  for  a 
subject  security  is  "non'firm,"  the 
Exchange  shall  continue  to  the 
maximum  extent  practicable  under  the 
circumstances,  to  collect,  process,  and 
make  available  to  quotation  vendors 
data  for  that  security  as  required  under 
the  SEC  Quote  Rule. 

During  any  period  that  the  market  in 
a  subject  security  is  "non-firm,"  the 
Exchange  shall  monitor  the  activity  or 
condition  which  formed  the  basis  for 
such  determination.  Continuation  of  the 
"non-firm  "  designation  for  longer  than 
15  minutes  shall  require  the 
reaffirmation  of  two  floor  officials  (the 
"Reviewing  Floor  Officials' ),  with  the 
concurrence  of  the  Director  of 
Surveillance  (or  his  designee).  Such 
review  and  reaffirmation  shall  occur  not 
less  frequently  than  every  15  minutes 
thereafter  while  the  quotations  in  the 
subject  security  are  deemed  "non-firm." 

When  the  Exchange  determines  that 
the  unusual  market  conditions  have 
terminated,  the  Exchange  shall 
inunediately  notify  all  specified  persons 
that  the  Exchange  is  once  again  capable 
of  collecting,  processing  and  making 
available  to  quotation  vendors  the 
quotation  data  required  by  the  SEC 
Quote  Rule,  and  responsible  brokers 
and  dealers  shall  once  again  be 
obligated  under  the  SEC  Quote  Rule  and 
this  Rule  1082  with  respect  to  the 
subject  security. 

F-10    Unusual  Market  Conditions 

In  the  interest  of  maintaining  a  fair 
and  orderly  market  under  unusual 
market  conditions  for  one  or  more 
classes  of  options,  [two  Floor  Officials, 
with  the  conctirrence  of  the  Director  of 
Surveillance  or  his  designee,  may 
determine  that  the  level  of  trading 
activities  or  the  existence  of  unusual 
market  conditions  is  such  that  the 
Exchange  is  incapable  of  collecting, 
processing,  and  making  available  to 
quotation  vendors  the  data  for  a  subject 
security  required  to  be  made  available 
pursuant  to  the  SEC  Quote  Rule  in  a 
manner  that  accurately  reflects  the 
current  market  on  the  Exchange.  The 
Exchange  shall  immediately  notify  all 
specified  persons  of  such  a 
determination.  Regular  trading 
procedures  shall  be  resumed  when  two 
Floor  Officials  determine  that  the 
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conditions  supporting  that  declaration 
no  longer  exist.]  two  Floor  Officials 
("Initiating  Officials"),  with  the 
concurrence  of  the  Director  of 
Surveillance  (or  his  designee),  may 
determine  (either  on  their  own  motion 
or  at  the  request  of  a  responsible  broker 
or  dealer)  that  the  level  of  trading 
activities  or  the  existence  of  unusual 
market  conditions  is  such  that  the 
Exchange  in  incapable  of  collecting, 
processing  and  making  available  to 
quotation  vendors  the  data  for  a  subject 
security  required  to  be  made  available 
pursuant  to  the  SEC  Quote  Rule  in  a 
manner  that  accurately  reflects  the 
current  market  on  the  Exchange. 

Upon  the  making  of  such  a 
determination,  the  Exchange  shall 
designate  the  market  in  such  security  to 
be  "non-firm,"  and  shall  immediately 
notify  all  specified  persons  of  that 
determination,  the  Exchange  will  notify 
specified  persons  through  the  Options 
Price  Reporting  Authority,  using  the 
agreed-upon  indicator.  Upon  such 
notification,  responsible  brokers  or 
dealers  shall  be  relieved  of  their 
obligations  under  paragraph  (c)(2)  the 
SEC  Quote  Rule  and  Exchange  Rule 
1082  with  respect  to  such  security  until 
a  determination  by  the  Exchange  that 
the  unusual  market  conditions  have 
terminated  and  the  specified  persons 
have  been  notified  that  the  unusual 
market  conditions  have  terminated. 
During  any  period  that  the  market  for  a 
subject  security  is  "non-firm,"  the 
Exchange  shall  continue,  to  the 
maximum  extent  practicable  under  the 
circumstances,  to  collect,  process,  and 
make  available  to  quotation  vendors 
data  for  that  security  as  required  under 
the  SEC  Quote  Rule. 

During  any  period  that  the  market  in 
a  subject  security  is  "non-firm,"  the 
Exchange  shall  monitor  the  activity  or 
condition  which  formed  the  basis  for 
such  determination.  Continuation  of  the 
"non-firm"  designation  for  longer  than 
15  minutes  shall  require  the 
reaffirmation  of  two  floor  officials  (the 
"Reviewing  Floor  Officials"),  with  the 
concurrence  of  the  Director  of 
Surveillance  (or  his  designee).  Such 
review  and  reaffirmation  shall  occur  not 
less  frequently  than  every  15  minutes 
thereafter  while  the  quotations  in  the 
subject  security  are  deemed  "non-firm. " 

When  the  Exchange  determines  that 
the  unusual  market  conditions  have 
terminated,  the  Exchange  shall 
immediately  notify  all  specified  persons 
that  the  Exchange  is  once  again  capable 
of  collecting,  processing  and  making 
available  to  quotation  vendors  the 
quotation  data  required  by  the  SEC 
Quote  Rule,  and  responsible  brokers 
and  dealers  shall  once  again  be 


obligated  under  the  SEC  Quote  Rule  and 
this  Advice  with  respect  to  the  subject 
security. 

During  the  period  for  which  such  a 
determination  has  been  made,  displayed 
quotes  for  the  respective  options  are  not 
firm  (as  required  by  Rule  1082)  and 
volume  guarantees  of  Advice  A-11  and 
Rule  1015  are  not  applicable,  but  the 
respective  specialists  and  trading 
crowds  are  required  to  use  best  efforts 
to  update  quotes  and  fill  incoming 
orders  in  accordance  with  Advice  A-11 
and  Rule  1015. 

Fine  Schedule— F-10 

Fine  Not  Applicable 

***** 

Rule  1015.  Execution  Guarantees 

(a)  Execution  Guarantees — Customer 
market  or  marketable  limit  orders  in  any 
options  series  on  the  Exchange  are  to  be 
filled  at  the  best  market,  in  accordance 
with  Rule  1082,  to  a  minimum  of  the 
disseminated  size  by  floor  traders  (i.e.. 
Specialists  and  ROTs)  in  the  crowd  as 
follows: 

(i)  If  only  one  floor  traders  is  quoting 
the  availed  upon  best  bid  (or  offer),  that 
floor  trader  is  responsible  for  providing 
a  fill  for  the  disseminated  size. 

(ii)  If-more  than  one  floor  trader  is 
quoting  the  availed  upon  best  bid  (or 
offer),  and  their  combined  quote  size  is 
less  than  the  disseminated  size, 
participation  for  the  additional  contracts 
needed  to  meet  the  disseminated  size 
requirement' shall  be  decided  upon 
agreement  by  those  floor  traders  or 
otherwise  divided  proportionately 
among  them. 

,    (iii)  If  the  availed  upon  best  bid  (or 
offer)  is  established  by  someone  other 
than  a  floor  trader  and  is  not  for  at  least 
the  disseminated  size,  participation  for 
the  additional  contracts  needed  to  meet 
the  disseminated  size  requirement  shall 
be  supplied  at  that  same  price  by  the 
floor  trader  with  the  immediately  prior 
best  bid  (or  offer).  U  more  than  one  floor 
trader  was  on  the  prior  bid  (or  offer), 
participation  for  the  additional  contracts 
shall  be  decided  upon  agreement  by 
those  floor  traders  or  otherwise  divided 
.proportionately  among  them.  For 
example,  if  a  2V4  or  2.25  bid  by  an  ROT 
is  followed  by  a  2V2  or  2.50  bid  for  five 
contracts  by  a  customer,  the  ROT  who 
was  bidding  2 'A  or  2.25  will  be 
responsible  for  buying  the  other  five 
contracts  at  2V2  or  2.50. 
.  (iv)  The  "availed  upon  best  bid  (or 
offer]"  for  purposes  of  this  Rule  shall  be 
the  disseminated  price  (as  defined  in 
Rule  1082). 

[(v)  Orders  received  by  a  member 
from  a  customer  may  not  be  unbundled 


for  the  primary  purpose  of  availing 
upon  the  execution  guarantee 
requirement,  nor  may  a  Firm  solicit  a 
customer  to  unbundle  an  order  for  the 
primary  purpose  of  availing  upon  the 
execution  guarantee.] 

(v(il)  Floor  Brokers  must  make 
reasonable  efforts  to  ascertain  whether 
each  order  entrusted  to  them  is  for  the 
account  of  a  customer  or  a  broker- 
dealer.  If  it  is  ascertained  that  the  order 
is  for  the  account  of  a  broker-dealer,  the 
responsible  Floor  Broker  must  advise 
the  crowd  of  that  fact  prior  to  bidding/ 
offering  on  behalf  of  the  order  or 
executing  the  order.  The  responsible 
floor  agent  must  legibly  mark  the  floor 
ticket  as  "B/D"  when  it  has  been 
determined  that  the  order  is  for  an 
account  of  a  broker/ dealer. 

(vi[i])  The  disseminated  size 
requirement  shall  not  apply  when 
Exchange  quotations  are  not  required  to 
be  firm  pursuant  to  paragraph  (c)  of 
Rule  1082. 

(b)  Trade  or  Fade — When  paragraph 
(e)  of  Rule  1082  is  applicable  to  an  order 
received  by  a  responsible  broker  or 
dealer,  participation  by  Specialists  or 
ROTs  above  their  stated  size  to  fill  the 
order  completely  or  meet  the 
disseminated  size  requirement  (for 
customer  orders)  or  the  quotation  size 
requirement  (for  broker-dealer  orders) 
shall  be  decided  upon  agreement  by 
such  Specialists  or  ROTs  or  otherwise 
divided  proportionately  among  them. 
Where  the  disseminated  market  quote  of 
a  responsible  broker  or  dealer  is  revised, 
ad  provided  for  in  Rule  1082,  it  shall  be 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
such  responsible  broker  or  dealer  to 
immediately  re-display  its  previously 
disseminated  market  quote,  unless  such 
action  is  warranted  by  a  change  in 
market  conditions. 


A-11  Responsibility  To  Fill  Customer 
Orders 

(a)  Execution  Guarantees — Customer 
market  or  marketable  limit  orders  in  any 
options  series  on  the  Exchange  are  to  be 
filled  at  the  best  market,  in  accordance 
with  Rule  1082,  to  a  minimum  of  the 
disseminated  size  by  floor  traders  (i.e., 
Specialists  and  ROTs)  in  the  crowd  as 
follows: 

(i)  If  only  one  floor  trader  is  quoting 
the  availed  upon  best  bid  (or  offer),  that 
floor  trader  is  responsible  for  providing 
a  fill  for  the  disseminated  size. 

(ii)  If  more  than  one  floor  trader  is 
quoting  the  availed  upon  best  bid  (or 
offer),  and  their  combined  quote  size  is 
less  than  the  disseminated  size, 
participation  for  the  additional  contracts 
needed  to  meet  the  disseminated  size 
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requirement  shall  be  decided  upon 
agreement  by  those  floor  traders  or 
otherwise  divided  proportionately 
among  them. 

(iii)  If  the  availed  upon  best  bid  (or 
offer)  is  established  by  someone  other 
than  a  floor  trader  and  is  not  for  at  least 
the  disseminated  size,  participation  for 
the  additional  contracts  needed  to  meet 
the  disseminated  size  requirement  shall 
be  supplied  at  that  same  price  by  the 
floor  trader  with  the  inunediately  prior 
best  bid  (or  offer).  If  more  than  one  floor 
trader  was  on  the  prior  bid  (or  offer), 
participation  for  the  additional  contracts 
shall  be  decided  upon  agreement  by 
those  floor  traders  or  otherwise  divided 
proportionately  among  them.  For 
example,  if  a  2 'A  or  2.25  bid  by  an  ROT 
is  followed  by  a  2V2  or  2.50  bid  for  five 
contracts  by  a  customer,  the  ROT  who 
was  bidding  2 'A  or  2.25  will  be 
responsible  for  buying  the  other  five 
contracts  at  2V2  or  2.50. 

(iv)  The  "availed  upon  best  bid  (or 
offer)"  for  purposes  of  this  Advice  shall 
be  the  disseminated  price  (as  defined  in 
Rule  1082). 

((iv  Orders  received  by  a  member 
bom  a  customer  may  not  be  unbundled 
for  the  primary  purpose  of  availing 
upon  the  execution  guarantee 
requirement,  nor  may  a  Firm  solicit  a 
customer  to  unbundle  an  order  for  the 
primary  purpose  of  availing  upon  the 
execution  guarantee.] 

(v[i])  Floor  Brokers  must  make 
reasonable  efforts  to  ascertain  whether 
each  order  entrusted  to  them  is  for  the 
account  of  a  customer  or  a  broker- 
dealer.  If  it  is  ascertained  that  the  order 
is  for  the  account  of  a  broker-dealer,  the 
responsible  Floor  Broker  must  advise 
the  crowd  of  that  fact  prior  to  bidding/ 
offering  on  behalf  of  the  order  or 
executing  the  order.  The  responsible 
floor  agent  must  legibly  mark  the  floor 
ticket  as  "B/D"  when  it  has  been 
determined  that  the  order  is  for  an 
account  of  a  broker/dealer. 

(vi(il)  The  disseminated  size 
requirement  shall  not  apply  when 
Exchange  quotations  are  not  required  to 
be  firm  pursuant  to  paragraph  (c)  of 
Rule  1082. 

(b)  Trade  or  Fade — When  paragraph 
(e)  of  Rule  1082  is  applicable  to  an  order 
received  by  a  responsible  broker  or 
dealer,  participation  by  Specialists  or 
ROTs  above  their  stated  size  to  fill  the 
order  completely  or  meet  the 
disseminated  size  requirement  (for 
customer  orders)  or  the  quotation  size 
requirement  (for  broker-dealer  orders) 
shall  be  decided  upon  agreement  by 
such  Specialists  or  ROTs  or  otherwise 
divided  proportionately  among  them. 
Where  the  disseminated  market  quote  of 
a  responsible  broker  or  dealer  is  revised. 


as  provided  for  in  Rule  1082,  it  shall  be 
considered  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
such  responsible  broker  or  dealer  to 
immediately  re-display  its  previously 
disseminated  market  quote,  unless  such 
action  is  warranted  by  a  change  in 
market  conditions. 

Fine  Schedule — A-11 

Fine  Not  Applicable 

n.  Description  of  the  Proposals 

A.  Background 

On  November  17,  2000,  the 
Commission  adopted  amendments  to  its 
Quote  25  to  require  options  exchanges 
and  options  market  markers  to  publish 
firm  quotes  beginning  on  April 
1 ,2001 .  26  As  a  residt  of  the  amendments 
to  the  Quote  Rule,  the  Exchanges 
needed  to  make  conforming 
amendments  to  their  rules.  Accordingly, 
the  Exchanges  submitted  proposals  to 
the  Commission  to  conform  their  rides 
to  the  provisions  of  the  Quote  Rule.  On 
April  2,  2001,  the  Commission  approved 
portions  of  the  Exchange's  proposed 
rule  changes  for  a  60-day  pilot  period 
expiring  on  June  1,  2001. 27  The 
Exchanges  now  seek  permanent 
approval  of  their  respective  Pilot 
Programs.  In  addition,  the  Exchanges 
seek  to  make  additional  modifications  to 
their  proposals  to  conform  their 
respective  rules  to  the  requirements  of 
the  Quote  Rule. 

A  brief  summary  of  the  additional 
modification  to  the  proposed  rule 
changes  filed  by  each  of  the  Exchanges 
is  provided  below. 

B.  Amex 

The  Amex  proposes  a  number  of  non- 
substantive revisions  to  its  Pilot 
Program.  Specifically,  Amex  proposes  to 
delete  the  last  sentence  of  Amex  Rule 
958A(b)  because  it  is  already  an 
obligation  of  the  responsible  broker  or 
dealer  to  communicate  a  quotation  size 
or  aggregate  quotation  size  of  not  less 
than  ten  contracts.  Amex  also  proposes 
to  revise  Amex  Rule  958A(c)(i)(B)  to 
codify  the  Commission's  grant  of 
exemptive  relief  to  permit  responsible 
brokers  or  dealers  to  be  firm  for  foreign 
broker-dealers  to  the  same  extent  that 
the  rules  require  their  quotes  to  firm  for 
U.S.  broker-dealers,28  and  to  establish 
that  the  quotation  size  established  by 


"Exchange  Act  Rule  llAcl-1. 17  CFR 
240.11Acl-l. 

"  See  Adopting  Release,  supra  note  4. 

"  See  Pilot  Approval  Order,  supra  note  12. 

"See  Letter  from  Annette  L..  Nazareth,  Director, 
Division.  Conunission,  to  Timothy  H.  Thompson, 
Esq.,  Assistant  General  Counsel,  CBOE,  dated  April 
2,  2001. 


the  Ameix  would  be  at  least  one 
contract. 

In  addition,  Amex  proposes  to  codify 
in  its  rules  the  provisions  foimd  in 
paragraph  (c)(3)  of  the  Quote  Rule  and 
to  delete  Commentary  .01  to  Amex  Rule 
958A  because  the  Amex  is  now  able  to 
disseminate  quotations  witfi  size  for  all 
option  classes  it  trades.  Finally,  the 
Amex  proposes  to  revise  Commentary 
.02  to  Amex  Rule  958A  to  be  consistent 
with  Amex's  requirement  that 
responsible  brokers  or  dealers  be  firm  to 
customers  for  at  least  ten  contracts. 

C.  CBOE 

CBOE  proposes  to  amend  CBOE  Rule 
8.51  to  delete  paragraph  (b)(3),  which  it 
proposed  in  its  initial  filing  but  which 
was  not  approved  by  the  Commission  as 
part  of  the  Pilot  Approval  Order.  ^9  This 
proposal  states  that  "[w]hen  orders  for 
the  same  class  (whether  for  the  same 
series  or  different  series)  from  the  same 
beneficial  owner  are  represented  at  the 
trading  station  at  approximately  the 
same  time,  then  only  the  first  of  such 
orders  that  cumulatively  equal  or  add 
up  to  less  than  the  firm  quote 
requirement  shall  be  entitled  to  an 
execution  pursuant  to  paragraphs  (b) 
and  (c)  above."  The  Commission  did  not 
approve  this  proposed  provision 
because  it  is  not  consistent  with  the 
Quote  Rule.  However,  the  CBOE, 
pursuant  to  paragraph  (e)  of  Rule 
llAcl-1  under  the  Exchange  Act,  has 
submitted  to  the  Commission  a  letter 
requesting  on  behalf  of  their  members 
an  exemption  from  the  Quote  Rule  in 
such  circumstances.*" 

D.  ISE 

ISE  proposes  to  delete  subparagraph 
(d)(i)  from  ISE  Rule  804  to  remove 
obvious  errors  from  the  circumstances 
under  which  market  maker  bids  and 
offers  are  not  firm  under  ISE  Rule  804 
and  the  Quote  Rule.  The  Commission 
has  separately  approved  ISE  Rule  720  to 
address  obvious  errors  and,  therefore, 
reference  to  obvious  errors  under  ISE 
Rule  804  is  imnecessary.^' 

E.PCX 

PCX  proposes  a  non-substantive 
amendment  to  its  rule  text  regarding  an 
exception  from  its  obligation  to  collect, 
process,  and  make  available  to  quotation 
vendors  quotation  data.  Specifically,  the 
PCX  proposes  to  amended  PCX  Rule 
6.86(d)(1)  by  replacing  the  phrase 


2*  See  Pilot  Approval  Order,  supra  note  12. 

»"  See  Letter  to  Annette  L.  Nazareth,  Director, 
Division,  Commission,  from  Timothy  H.  Thompson, 
Esq.,  Assistant  General  Counsel.  CBOE,  dated 
March  29,  2001. 

'■  Securities  Exchange  Act  Release  No.  44376 
(June  1,  2001). 
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"cannot  collect,  process,  and  make 
available"  with  the  phrase  "is  incapable 
of  collecting,  processing,  and  making 
available." 

F.  Phbc 

In  general,  Phlx  proposes  two 
amendments  to  its  rules.  First,  Phlx 
proposes  to  adept  Phlx  Rule  1082(f)  and 
to  amend  Options  Floor  Procedure 
Advice  ("OFPA")  F-10  to:  (1)  hiclude 
procedures  to  be  followed  in  making  a 
determination  that  unusual  market 
conditions  exist  with  respect  to  an 
option;  (2)  grant  relief  from  firm  quote 
obligations  during  periods  of  unusual 
market  conditions;  (3)  monitor  the 
existence  of  unusual  market  conditions; 
and  (4)  provide  notification  to  specified 
persons  that  imusual  market  conditions 
exist  or  that  the  conditions  supporting 
that  determination  no  longer  exist. 
Second,  Phbc  proposes  to  amend  Phlx 
Rule  1015  and  OFPA  A-11  by  deleting 
Phlx  Rule  1015(a)(v)  and  OFPA  A- 
ll(a)(v),  relating  to  the  unbimdling  of 
orders  for  the  purpose  of  availing  upon 
the  execution  guarantee  requirement, 
and  renumbering  that  subsequent 
sections  of  Phbc  Rule  1015(a)  and  OFPA 
A-l(a). 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argximents  concerning  the  foregoing, 
^including  whether  Amex  Amendment 
No.  3,  CBOE  Amendment  Nos.  2  and  3, 
ISE  Amendment  No.  2,  PCX 
Amendment  No.  2,  and  Phlx 
Amendment  Nos.  3,4,  and  5  are 
consistent  with  the  Exchsmge  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchanges. 
All  submissions  should  refer  to  the  File 
Nos.  SR-Amex-2001-18,  SR-CBOE- 
2001-15,  SR-ISE-2001-07,  SR-PCX- 
2001-18,  and  SR-Phlx-2001-37  and 
should  be  submitted  by  June  29,  2001. 


IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Changes  on  a  Permanent 
Basis 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  changes,  as  amended,  are  consistent 
with  the  &cchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
national  securities  exchanges, ^^  and,  in 
particidar.  Section  6(b)(5)  of  the 
Exchange  Act.*'  As  noted  in  the 
Adopting  Release,  the  Commission 
believes  that  the  application  of  the 
Quote  Rule  to  the  options  market  will 
provide  significant  and  immediate  . 
benefits  to  investors.  In  particular, 
market  participants,  including 
customers  and  broker-dealers,  will  be 
able  to  rely  on  options  quotes  uplo  the 
published  size  when  routing  orders. 

On  April  2,  2001,  the  Commission 
granted  accelerated  approval  to  the 
Exchanges'  sixty-day  pilot  rule 
proposals.  During  the  sixty-day  pilot 
period,  the  Commission  received  two 
comment  letters  on  the  proposals  *'*  and, 
after  considering  the  operating  of  the 
Pilot  Programs  during  the  sixty-day 
period,  has  determined  to  approve  the 
Pilot  Programs,  as  amended,  on  a 
permanent  basis. 

A.  Rule  1  lAcl-l(b)(3)  and  (c)(3)  Under 
the  Exchange.  Act 

The  Commission  approved  the 
Exchanges'  proposals  to  relieve 
responsible  brokers  or  dealers  from  their 
obligations  under  the  Quote  Rule  in 
imusual  market  conditions. ^^  Paragraph 
(b)(3)(i)  of  the  Quote  Rule  provides  that 
responsible  brokers  or  dealers  on  the 
Exchanges  will  be  relieved  of  thefr 
obligations  under  their  rules  and  the 
Quote  Ride  when  the  level  of  trading 
activities  or  the  existence  of  unusual 
market  conditions  is  such  that  the 
Exchange  is  incapable  of  collecting, 
processing,  and  making  available  to 
quotation  vendors  quotation  data.*^  The 


'2  In  approving  these  proposals,  the  Commission 
has  considered  the  proposals'  impact  on  efficiencv*. 
competition,  and  capital  formation.  15  U.S.C.  7Bc(f). 

"15  U.S.C.  78f[b)(5). 

'*  See  supra  note  13.  One  commenter  raised 
concerns  about  the  provisions  of  Amex,  CBOE,  and 
Phlx  rules  relating  to  when  an  order  "reaches"  the 
trading  post.  See  lanni  Letter,  supra  note  13.  The 
Commission  notes  that  such  provisions  have  been 
elimiiuted  from  the  Amex,  CBOE,  and  Phlx  rules. 
See  supra  note  12. 

"  See  Pilot  Approval  Order,  supra  note  12.  The 
Commission  notes  that  a  determination  that  a 
market  is  "fast"  does  not  necessarily  indicate  a 
level  of  trading  activity  or  unusual  market 
condition  that  would  relieve  an  exchange's  or 
responsible  broker  or  dealer's  obligation  under  the 
Quote  Rule.  See  e.g.,  Proposed  CBOE  Rule  8.51 
Interpretation  and  Policy  .07. 

"The  Commission  notes  that  CBOE,  ISE,  and 
Phlx  proposed  to  establish  specific  time  parameters 


Phlx  now  proposes  to  modify  its  rules 
regarding  unusual  market  conditions  to 
provide  more  detailed  procedures  for 
determining  and  monitoring  when 
quotes  are  not  firm.''  The  Commission 
believes  that  such  rules  are  consistent 
with  the  Exchange  Act,  and  expects  that 
the  Phlx  will  ensure  that  sufficient 
monitoring  procedures  are  in  place  to 
fully  implement  the  requirements  of  the 
Quote  Rule. 

In  addition,  Amex  proposes  to 
incorporate  into  its  own  rules  the 
exceptions  from  the  Quote  Rule  under 
Rule  llACl-1  (c)(3)  regarding  revised 
bids,  offers,  and  quotation  sizes.  The 
Commission  notes  that  CBOE  Rule  8.51 
contains  similar  provisions  that  were 
approved  by  the  Commission  in 
connection  with  the  Pilot  Programs,  and 
the  ISE  and  Phlx  proposals  incorporate 
by  reference  these  Quote  Rule 
provisions.  3^  The  Commission  believes 
that  including  such  provisions  in  the 
exchanges'  rules  is  consistent  with  the 
Exchange  Act,  provided  that  the 
Exchanges  interpret  them  in  a  manner 
consistent  with  paragraph  (c)(3)  of  Rule 
llACl-1. 

B.  Proposed  Deletion  of  CBOE  Rule 
8.51(b)(3),  Phlx  Rule  1015(a)(v)  and 
Phlx  Options  Floor  Procedure  Advice  A- 
n(a)(v) 

As  a  part  of  its  pilot  program,  the 
CBOE  proposed  to  retain  a  provision  of 
CBOE  Rule  8.51  providing  that  when 
multiple  orders  for  the  same  class  from 
the  beneficial  owner  are  represented  at 
the  trading  station  approximately  the 
same  time,  only  the  fiirst  of  sudh  orders 
that  cumulatively  equal  or  add  up  to 
less  than  the  firm  quote  requirement 
would  be  entitled  to  an  execution 
pursuant  to  CBOE's  rules.  Similarly, 
Phlx  initially  proposed  to  retain  a 
provision  in  its  rules  that  would 
prohibit  orders  from  being  "imbundled" 
for  the  primary  purpose  of  availing 


for  reviewing  market  conditions.  See  Proposed 
CBOE  Rule  B.51(e)4)  (requiring  review  no  more  than 
thirty  minutes  after  the  market  has  been  designated 
non-firm):  Proposed  ISE  Rule  704(c)(3)  (requiring 
review  at  least  every  thirty  minutes  after  the  market 
has  been  designated  non-firm):  and  Proposed  Phlx 
Rule  1082(f)  (requiring  review  at  least  every  fifteen 
minutes  after  the  market  has  been  designated  non- 
firm).  Amex  and  PCX  have,  instead,  proposed  to 
continuously  monitor  their  markets  until  the  market 
condition  or  activity  has  terminated.  See  Propoaed 
Amex  Rule  958A(d)(v)  (requiring  the  exchange  to 
"monitor  the  unusual  market  activity  or  condition 
until  it  has  terminated")  and  Proposed  PCX  Rule 
6.86(d)(1)(E)  (requiring  the  exchange  to  "monitor 
the  unusual  market  activity  or  condition  until  it  has 
terminated").  The  Commission  believes  that  both 
approaches  are  consistent  with  the  Exchange  Act. 

>'  See  Phlx  Amendment  Nos.  3  and  5.  supra  notes 
19  and  21,  respectively. 

»  See  Proposed  ISE  Rule  804(d)(iv)  and  Phlx  Rule 
1082(c). 
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upon  the  execution  guarantee 
requirement  provided  by  the  Phlx. 

In  the  Pilot  Approval  Order,  the 
Commission  stated  its  belief  that  rules 
such  as  CBOE  Rule  8.51(b)(3)  and  Phlx 
Rule  1015(a)(v)  are  inconsistent  with  the 
Quote  Rule  and  cannot  be  used  to 
relieve  exchange  members  from  their 
obligations  under  the  Quote  Rule.^^  The 
Commission  noted  that  those  provisions 
had  been  approved  prior  to  the  adoption 
of  amendments  to  the  Quote  Rule  that 
extended  its  application  to  the  options 
market.  Generally,  the  Quote  Rule 
requires  each  responsible  broker  or 
dealer  to  "execute  any  order  to  buy  or 
sell  a  subject  security  *   *   *  at  a  price 
at  least  as  favorable  to  such  buyer  or 
seller  as  the  responsible  broker's  or 
dealer's  published  bid  or  offer  *  *  *  in 
any  amount  up  to  its  published 
quotation  size."  *"  Further,  the  Quote 
Rule  does  not  expressly  provide  an 
exception  for  multiple  orders  submitted 
by  the  same  beneficial  owner.  And,  in 
£act,  the  Quote  Rule  requires,  subject  to 
certain  limitations,  a  responsible  broker 
or  dealer  to  execute  any  up  to  its 
published  size. 

At  the  same  time,  the  Conunission 
specifically  solicited  comment  on 
whether  it  would  be  appropriate  for  the 
Commission  to  grant  an  exception  from 
the  requirement  of  the  Quote  Rule  for 
multiple  orders  submitted  by  the  same 
beneficial  owner  at  approximately  the 
same  time.  One  commenter  addressed 
this  issue,  arguing  that  without 
providing  an  exemption  from  the  Quote 
Rule,  options  market  makers  would  be 
subject  to  imacceptable  levels  of  risk."" 
In  addition,  CBOE  submitted  a  letter  to 
the  Commission  requesting  exemptive 
relief  from  the  requirements  of  the 
Quote  Rule  that,  if  granted,  would 
relieve  responsible  brokers  and  dealers 
of  their  obligations  under  the  Quote 
Rule  in  these  circumstances,*»2  The 
Conunission  has  determined  not  to  grant 
an  exemption  from  the  requirements  of 
the  Quote  Rule  at  this  time. 
Accordingly,  the  CBOE  and  Phlx  now 
propose  to  eliminate  these  provisions 
frtim  their  rules.*^ 

The  Commission  finds  good  cause, 
consistent  with  Section  19(b)(2)  of  the 
Exchange  Act,*'*  for  granting  the 
Exchanges'  request  for  permanent 
approval  of  the  Pilot  Programs,  as 
amended,  prior  to  the  thirtieth  day  after 
the  day  of  publication  of  notice  of  filing 


^»  See  Pilot  Approval  Order,  supra  note  12. 
« 17  CTR  240.  llAcl-1  (c)(2)  (emphasis  added). 
*'  See  Phlx  Letter,  supra  note  13. 
"  See  supra  note  30. 
"  See  CBOE  Amendment  No.  2  and  Phlx 
Amendment  No.  5. 
« 15  U.S.C.  788(b)(2). 


thereof  in  the  Federal  Register.  The  • 
Commission  notes  that  the  Changes' 
Pilot  Program  expire  on  June  1,  2001. 
The  Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
amendments  will  allow  the  Exchanges 
to  permanently  implement  their  rules  in 
compliance  with  the  Quote  Rule 
without  delay.  In  addition,  the 
Commission  notes  that  the  Exchanges 
reported  no  complaints  or  problems 
With  the  operation  of  the  rules  during 
the  60-day  pilot  period.  Finally,  the 
Commission  notes  that  the  proposed 
amendments  to  the  Pilot  Programs 
generally  include  only  non-substantive 
revisions  and  technical  corrections  to 
the  Exchanges'  rule  text. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act,'»5 
the  Exchanges'  proposed  rule  changes 
(File  Nos.  SR-Amex-2001-18,  SR- 
CBOE-2001-15,  SR-ISE-2001-07,  SR- 
PCX-2001-18,  and  SR-Phlx-2001-37). 
as  amended,  are  approved  on  a 
permanent  basis. 

For  the  Commmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Mai^garet  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  01-14463  Filed  6-7-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44385;  File  No.  SR-CBOE- 
2001-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Incorporated  To 
Change  the  Voting  Requirement  for 
Approval  of  Membership  Applications 
and  to  Clarify  a  Notice  Requirement 
Relating  to  the  Exercise  of  an 
Authorization  To  Sell  a  Memt}ership 

June  1,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-^  thereunder,  ^ 
notice  is  hereby  given  that  on  April  5, 
2001 ,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change,  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  CBOE 


« 15  U.S.C.  78s(b)(2). 
« 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


submitted  an  amendment  to  the 
proposed  rule  change  on  May  22,  2001. ^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  proposed  rule 
change,  as  amended,  and  to  approve  the 
proposal,  as  amended,  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  change  the 
voting  requirement  for  approval  of 
CBOE  membership  applications  and  to 
clarify  a  notice  requirement  relating  to 
the  exercise  of  an  Authorization  to  Sell 
a  membership.  Below  is  the  text  of  the 
proposed  rule  change.  New  language  is 
italicized,  and  deletions  are  bracketed. 


Chicago  Board  Options  Exchange, 
Incorporated  Rules 

•        *        *        *        • 

Chapter  ID— Membership 

***** 

Application  Procedures  and  Approval 
or  Disapproval 

Rule  3.9. 

(a)-(j)  Unchanged. 

(k)  [Approval  of  an  application 
requires  a  vote  of  the  majority  of  the 
members  of  the  Membership  Committee 
then  in  office.]  Any  applicant  that  is 
approved  to  be  a  member  by  the 
Membership  Committee  must  be 
approved  by  the  Membership 
Committee  to  perform  in  at  least  one  of 
the  recognized  capacities  of  a  member 
as  stated  in  Rule  3.1(b).  Written  notice 
of  the  action  of  the  Membership 
Committee,  specifying  in  the  case  of 
disapproval  of  an  application  the 
grounds  therefore,  shall  be  provided  to 
the  applicant. 
***** 

Sale  and  Transfier  of  Membership 

Rule  3.14. 

(a)-(c)  Unchanged. 

(d)  Authorizations  to  Sell.  The  owner 
of  a  transferable  membership  may 
voluntarily  grant  to  another  Exchange    • 
member  an  Authorization  to  Sell  the 
membership.  Authorizations  to  Sell 
shall  be  subject  to  the  following 
provisions: 


'  See  letter  from  Arthur  B.  Reinstein,  Deputy 
General  Counsel.  CBOE.  to  Sonia  Patton,  Attorney. 
Division  of  Market  Regulation,  Commission,  dated 
May  22,  2001  ("Amendment  No.  1").  Amendment 
No.  1  designated  the  proposed  rule  change  for 
submission  to  the  Commission  under  Section 
19(b)(2)  of  the  Act  instead  of  under  Section 
19(b)(3)(A)  of  the  Act. 
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(i)  An  Authorization  to  Sell  shall  be 
effective  only  if  it  has  been  executed  on 
a  form  prescribed  by  the  Exchange  and 
filed  with  the  Membership  Department. 

(ii)  A  membership  owner  may  not 
grant  an  Authorization  to  Sell  a 
particular  membership  to  more  than  one 
member. 

(iii)  The  grantee  of  an  Authorization 
to  Sell  shall  have  all  of  the  authority 
granted  under  the  Constitution  and 
Rules  relating  to  the  sale  of  the 
membership  that  would  otherwise  be 
vested  in  the  membership  owner, 
including  the  sole  authority  to 
determine  whether  and  when  to  submit 
an  offer  to  sell  the  membership  in 
accordance  with  the  provisions  of 
paragraph  (a)  of  this  Rule. 
Notwithstanding  the  foregoing,  unless 
the  following  notice  requirement  is 
waived  as  described  below,  a  grantee  of 
an  Authorization  to  Sell  must  (A)  notify 
the  membership  owner  in  writing  at 
least  3  business  days  prior  to  exercising 
the  grantee's  right  to  sell  the 
membership  of  any  decision  by  the 
grantee  to  exercise  that  right  and  (B) 
provide  the  Membership  Department 
with  written  verification  in  a  form  and 
manner  prescribed  by  the  Exchange  that 
the  required  notice  has  been  provided  to 
the  membership  owner.  The 
membership  owner  may  waive  the 
foregoing  notice  requirement  in  a  form 
and  manner  prescribed  by  the 
Exchange. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  would  (i) 
change  the  voting  requirement  for 
approval  of  CBOE  membership 
applications  by  CBOE's  Membership 
Committee  to  the  same  voting 
requirement  that  applies  to  other  CBOE 
committee  decisions  and  (ii)  clarify  that 
a  membership  owner  that  grants  to 


another  member  an  Authorization  to 
Sell  the  membership  may  waive  the 
requirement  that  the  grantee  of  the 
Authorization  to  Sell  provide  at  least  3 
business  days  notice  to  the  membership 
owner  prior  to  exercising  the  grantee's 
right  to  sell  the  membership. 

With  respect  to  the  proposed  voting 
requirement  change,  CBOE  Rule  3.9(k) 
currently  requires  a  vote  of  the  majority 
of  the  members  of  CBOE's  Membership 
Committee  then  in  office  to  approve  a 
membership  application.  However, 
CBOE  Rule  2.1(b)  provides  that,  except 
as  provided  in  CBOE's  Constitution. 
CBOE's  Rules,  or  by  resolution  of 
CBOE's  Board  of  Directors,  the  vote  of 
a  majority  of  the  members  of  a 
committee  present  at  a  meeting  at  which 
a  quorum  is  present  will  be  the  act  of 
the  committee.  The  voting  requirement 
set  forth  in  CBOE  Rule  2.1(b)  is 
generally  applicable  to  other  CBOE 
committees  and  even  to  votes  of  the 
Membership  Committee  regarding 
issues  other  than  whether  to  approve  a 
membership  application.  In  order  to 
make  the  Membership  Committee  voting 
requirement  for  the  approval  of 
membership  applications  consistent 
with  the  voting  requirement  for  other 
CBOE  committee  decisions,  the 
Exchange  is  proposing  to  delete  the 
special  voting  requirement  for 
membership  applications  currently 
contained  in  CBOE  Rule  3.9(k).  by 
virtue  of  this  deletion,  the  voting 
requirement  contained  in  CBOE  Rule 
2.1(b)  would  apply  to  the  approval  of 
membership  applications. 

With  respect  to  waiving  the  notice 
requirement  that  must  be  satisfied  in 
order  to  exercise  an  Authorization  to 
Sell  a  membership,  CBOE  Rule  3.14(d) 
currently  permits  an  owmer  of  a 
transferable  membership  to  voluntarily 
grant  to  another  member  an 
Authorization  to  Sell  the  membership. 
The  grantee  of  an  Authorization  to  Sell 
is  vested  with  all  of  the  authority 
provided  for  under  the  Exchange's 
Constitution  and  Rules  relating  to  the 
sale  of  the  membership.  The  grantee  of 
an  Authorization  to  Sell  also  has  the 
right  upon  the  sale  of  the  membership 
to  submit  claims  against  the 
membership  owner  pursuant  to  CBOE 
Rule  3.15(b),  to  be  satisfied  out  of  the 
proceeds  of  the  sale  of  the  membership, 
that  are  related  to  the  membership 
owner's  Exchange  business  activities. 
CBOE  Rule  3.14{d)(iii)  requires  a  grantee 
of  an  Authorization  to  Sell  a 
membership  (i)  to  notify  the 
membership  owner  in  writing  at  least  3 
business  days  prior  to  exercising  the 
grantee's  right  to  sell  the  membership  of 
any  decision  by  the  grantee  to  exercise 
that  right,  and  (ii)  to  provide  the 


Membership  Department  with  written 
verification  in  a  form  and  manner 
prescribed  by  the  Exchange  that  the 
required  notice  has  been  provided  to  the 
membership  owner.  However,  a 
membership  owner  may  wish  to  waive 
this  notice  requirement  if  the  grantee  of 
the  Authorization  to  Sell  is  exercising 
the  grantee's  right  to  sell  the 
membership  and  the  membership  owner 
believes  a  higher  sale  price  will  be 
obtained  if  the  membership  is  sold  right 
away  instead  of  three  business  days 
later.  Because  this  notice  requirement  is 
for  the  sole  benefit  of  the  membership 
owner,  the  Exchange  believes  that  it  is 
fairly  and  reasonably  implied  that  the 
membership  owner  may  waive  this 
notice  requirement. 

The  Exchange  is  now  proposing  to 
amend  CBOE  Rule  3.14(d)(iii)  to  make 
explicit  that  the  membership  owner  may 
waive  the  foregoing  notice  requirement 
in  a  form  and  manner  prescribed  by  the 
Exchange.  The  Exchange  believes  that 
this  codification  would  benefit  members 
and  would  help  to  ensure  that  members 
are  aware  of  the  abilify  to  waive  the 
notice  requirement. 

2.  Statutory  Basis 

The  CBOE  believes  the  proposed  rule 
change  is  consistent  with  Section  6(b)  of 
the  Act"  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  ^  in 
particular,  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest  by  improving  the  Exchange's 
approval  process  for  membership 
applicants  and  by  clarifying  the 
Elxchange's  membership  rules. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 


*  15  U.S.C.  78fn>). 
M5U^.C.78«b)(5). 
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the  Act.  Persons  making  written 
submissions  should  Ale  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington,  D.C.  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  file  niunber 
SR-CBOE-17  and  should  be  submitted 
by  June  29,  2001. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  seciuities  exchange  ^  and,  in 
particular,  the  requirements  of  Section 
6(b)(5)  of  the  Act.^  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  will  make  the  Exchange's 
approval  process  for  membership 
applications  consistent  with  the 
Ebcchange's  generally  applicable 
committee  voting  process.  In  addition, 
the  Conunission  believes  that  clarifying 
that  membership  owners  are  permitted 
to  waive  the  notice  requirement  relating 
to  the  exercise  of  an  Authorization  to 
Sell  a  membership  will  help  ensure  that 
members  are  aware  of  this  right. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register  pursuant  to 
Section  19(b)(2)  of  the  Act.^  Accelerated 
approval  will  permit  the  Exchange  to 
use  its  generally  applicable  committee 
voting  process  in  approving 
membership  applications,  and  will  put 
membership  owners  on  notice  of  their 
right  to  waive  the  notice  requirement 
relating  to  Authorizations  to  Sell, 
without  undue  delay.  Accordingly  the 
Commission  finds  that  it  is  consistent 


*  lo  approving  this  rule,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  fonnation.  15  U.S.C  78c(f). 

■'  15  U.S.C.  78f!b)(5). 

•15U.S.C78sO>M2). 


with  Section  6(b)(5)  of  the  Act^  to 
approve  the  proposal  on  an  accelerated 
basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-CBOE-2001- 
17),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-14460  Filed  6-7-01;  8:45  am] 
BIUJNO  CODE  S010-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44382;  File  No.  SR-Phlx- 
2001-55) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Short  Sales 

June  1,  2001.  - 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  16, 
2001,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
III  below,  which  Items  the  Phlx  has 
prepared.  The  Commission  is 
publishing  this  notice  to  solicit' 
comments  on  the  proposed  rule  change 
fi-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Phlx 
Rule  455,  Short  Sales,  by  adding  new 
Supplementary  Material  .01.  The  text  of 
the  proposed  rule  change  is  below,  with 
new  language  in  italics. 

Rule  455.  Short  Sales 

(a)-(d)  No  change. 

Supplementary  Material 

.01     This  Rule  455  shall  not  prohibit 
any  transaction  or  transactions  which 
the  Conunission,  upon  written  request 
or  upon  its  motion,  exempts,  either 
unconditionally  or  on  specified  terms 
and  conditions. 


9 15  U.S.C.  78fn))(5). 
'»15  U.S.C.  78s(b)(2). 
"  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C  78s(b)(l). 
2  17CFR240.19t>-4. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  lOa-1  under  the  Act  ^  addresses 
short  selling.  Subsection  (f)  of  Rule  lOa- 
1  provides  that  Rule  lOa-1  shall  not 
prohibit  any  transaction  or  transactions 
that  the  Commission,  upon  written 
request  or  upon  its  own  motion, 
exempts,  either  unconditionally  or  on 
specified  terms  and  conditions. 

Phlx  Rule  455  also  addresses  short 
selling,  proposed  Supplementary 
Material  .01  of  Phlx  Rule  455  would 
track  the  language  of  Rule  lOa-l(f)  to 
clarify  that  nothing  in  Phlx  Rule  455 
prohibits  any  transaction  or  transactions 
that  the  Commission  has  exempted  from 
Rule  lOa-1  pursuant  to  Rule  lOa-l(f). 

2.  Statutory  Basis 

The  Phlx  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  6(b)  of  the  Act  *  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  5  in  that  it  is  designed  to  perfect  the 
mechanisms  of  a  free  and  open  market 
and  the  national  market  system,  protect 
investors  and  the  public  interest  and 
promote  just  and  equitable  principles  of 
trade  by  clarifying  and  describing 
clearly  in  the  Phlx's  rules  that  nothing 
in  Phlx  Rule  455  prohibits  any 
transaction  or  transactions  which  the 
Commission,  upon  written  request  or 
upon  its  own  motion,  has  exempted 
pursuant  to  Rule  lOa-l(f). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 


'17  CFR  240.10a-l.  See  also  Securities  Exchange 
Act  Release  No.  42037  (October  20. 1999).  64  FR 
57996  (October  28,  1999)  (Concept  Release  on  Short 
Sales). 

« 15  U.S.C.  78f{b). 

» 15  U.S.C.  78fCb)(5). 
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necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Coirunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Phlx  neither  solicited  nor 
received  any  written  comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act^  and 
subparagraph  (f/(l)  of  Rule  19b-4 
thereunder  ^  because  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendment,  all  written 
statement  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the  • 
Commission  and  any  person,  other  that 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SR-Phlx-20pi-55  and  should  be 
submitted  by  June  29.  2001. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14461  Filed  6-7-01;  8:45  am] 

BILLmO  COOE  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44386;  File  No.  SR-Phlx- 
2001-45] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  of  Proposed 
Rule  Change  Amending  Rule  930 

June  4,  2001. 

On  April  20,  2001,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Rule  930  to  add  paragraph  (k). 

Rule  930(k)  relates  to  the  Excnange's 
ability  to  allow  a  member  who  leases  a 
membership  ("lessee")  to  pay  past-due 
fees  owed  to  the  Exchange  by  the  lessor 
under  a  lease  agreement,  on  behalf  of 
the  lessor.  Rule  930(k)  states  that  the 
Exchange  is  a  third  party  beneficiary  of 
the  lease  agreement,  and  shall  have  the 
right  to  permit  payment  by  a  lessee  of 
past-due  fees  owed  to  the  Exchange  by 
the  lessor.  The  Rule  further  states  that 
should  the  lessee  pay  such  past  due 
amounts,  the  lessee  shall  provide 
written  notice  to  the  lessor  and  the 
Exchange.  Once  the  lessee  has  elected  to 
make  such  payments,  the  lessee  may 
continue  to  make  such  payments  for  a 
period  of  up  to  three  months  and  set  off 
such  amounts,  with  notice  to  the 
Exchange  and  lessor  against  amoimts 
due  the  lessor  by  the  lessee. 
Furthermore,  Rule  930(k)  states  that 
notwithstanding  the  terms  of  the  lease 
agreement,  a  lessee  will  not  be 
considered  in  default  of  the  lease 
agreement  solely  by  virtue  of  having 
elected  to  make  such  payments.  The 
Exchange  also  amended  Rule  930  to 
make  certain  minor  technical 
amendments  to  the  text  of  the  rule  in 
order  to  make  the  various  paragraphs 
contained  in  the  rule  more  consistent. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  May  2,  2001. ^  The 


•15  U.S.C.  7Bs(b)(3)(A)(i). 
'  17  CFR  240.19b-4(f)(l). 


»17CFR200.30-3(a)(12). 
'15  U.S.C  78s(b)(l). 
•  n7CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  44220 
(April  25.  2001).  66  FR  22059. 


Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
under  the  Act  applicable  to  a  national 
securities  exchange  *  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereimder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  wiUi  the 
requirement  of  Section  6(b)(5)  ^  because 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
by  enabling  lessees  to  continue  trading 
on  the  Exchange  even  when  their 
respective  lessors  fail  to  pay  fees  owed 
the  Exchange  when  due. 

The  Commission  is  not  required 
imder  Section  19(b)(2)  of  the  Act  ^  to 
find  that  a  proposed  rule  change  by  a 
'  self-regulatory  organization  is  lawful 
imder  state  corporation  law;  in 
approving  this  proposal,  the 
Commission  is  relying  on  the  Phlx's 
representation  that  it  has  the  general 
power  under  applicable  provisions  of 
Delaware  law  to  modify  Rule  930  by 
adding  paragraph  (k).  The  Commission 
is  also  relying  on  the  Phlx's 
representations  that  proposed  Rule 
930(k)  is  permissible  imder 
Pennsylvania  contract  law.  The 
Commission  has  not  independently 
evaluated  the  accuracy  of  Phlx's 
representations  regarding  Delaware  or 
Pennsylvania  law. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (SR-Phbc-2001- 
45)  is  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FR  Doc.  01-14462  Filed  6-7-01:  8:45  am) 

WLUNG  CODE  801(M>1-M 


•  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  pioposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

» 15  U.S.C.  78f. 

6  15  U.S.C.  78f(b){5). 

''15U.S.C.  78s(b)(2). 

•  15  U.S.C.  78s(b)(2). 

•  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44374;  File  No.  SR-NASD- 
2001-17] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Revise  the  Fees 
Associated  With  Appeals  of  Nasdaq 
Listing  Determinations 

May  31.  2001. 

On  March  13.  2001.  the  National 
Association  of  Seciirities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").^  and 
Rule  19b-4  thereunder.^  a  proposed  rule 
change  to  revise  the  fees  associated  with 
appeals  of  Nasdaq  Listing 
Determinations.  The  proposed  rule 
change  was  noticed  in  the  Federal 
Register  on  April  11.  2001.3  No 
comments  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

I.  Description  of  the  Proposal 

Determinations  by  the  Listing 
Qualifications  Department  or  the  Listing 
Investigations  Department  to  limit  or 
prohibit  the  initial  or  continued  listing 
of  an  issuer's  securities  may  be  appealed 
by  the  issuer  to  the  Listing 
Qualifications  Panel  (the  "Panel")  and 
thereafter  to  the  Nasdaq  Listing  and 
Hearing  Review  Coiuicil  (the  "Listing 
Coimcil").  Nasdaq  has  proposed  to 
revise  the  ciurent  fee  schedules  for 
issuer  requests  for  the  review  of  listing 
determinations  to  both  the  Panel  and 
the  Listing  Council  to  cover  the  costs 
associated  with  the  review. 

Currently,  the  fee  for  an  appeal  to  the 
Panel  based  on  a  written  submission 
from  the  issuer  is  $1,400,  and  the  fee  for 
an  oral  hearing  before  the  Panel  is 
$2,300.  In  addition,  the  fee  for  an  appeal 
to  the  Listing  Coimcil  is  $1,400.^ 
Nasdaq  has  proposed  to  change  the  fee 
for  an  appeal  to  the  Panel  based  on  a 
written  submission  from  the  issuer  to 
$4,000.  and  the  fee  for  an  oral  hearing 
before  the  Panel  to  $5,000.  In  addition. 


>  15  U.S.C  78s(b)(l). 

M7CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  44153 
(April  5,  2001).  66  FR  44153  (April  11,  2001)  (SR- 
NASD-01-17). 

*  Pursuant  to  Marketplace  Rule  4840(d),  appeals 
to  the  Listing  Council  are  based  only  on  the  written 
record  unless  the  Listing  Council  exercises  its 
discretion  to  hold  an  oral  hearing.  There  is  no 
additional  fee  for  an  oral  hearing  before  the  Listing 
Council. 


Nasdaq  has  proposed  to  change  the  fee 
for  an  appeal  to  the  Listing  Council  to 
$4,000. 

The  fees  associated  with  appeals  to 
the  Panel  were  last  revised  in  1996.^ 
Nasdaq  asserts  that  since  that  time, 
there  has  been  an  increase  in  the  various 
costs  associated  with  the  review 
process.  Nasdaq  asserts  in  particular 
that,  in  1999,  it  expanded  the  review 
process  in  part  in  response  to  the 
Commission's  findings,  which  required 
changes  in  the  process  of  reviews  and 
an  increase  in  the  amount  of  time  spent 
by  Nasdaq  staff  members  dedicated  to 
the  review  process.^  Fiuther.  Nasdaq 
has  identified  other  expenses  related  to 
the  review  process  that  are  not  covered 
by  the  current  hearing  fees.^ 

The  proposed  fee  for  an  appeal  to  the 
Panel  includes  all  costs  of  the  Office  of 
Listing  Qualifications  Hearings 
attributable  to  the  processing  of  hearing 
requests  and  the  associated  expenses  of 
the  Panel.B  In  addition,  the  proposed  fee 
for  an  appeal  to  the -panel  includes  a 
large  portion  of  the  expenses  associated 
with  the  Office  of  Appeals  and  Review.^ 
and  the  Listing  Council.  The  proposed 
fee  for  an  appeal  to  the  Listing  Coimcil 
under  Marketplace  Rule  4840(b)  will 
cover  the  remainder  of  the  expenses  of 
the  Office  of  Appeals  and  Review  and 
the  Listing  Council,  as  well  as  the  Office 


^  See  Securities  Exchange  Act  Release  No.  37088 
(April  9,  1996).  61  FR  16662  (April  16,  1996).  In 
1999,  a  $1 .400  fee  for  appeals  to  the  Listing  Council 
.  was  established,  which  matched  the  fee  for  appeals 
to  the  Panel  based  only  on  the  written  record.  See 
Securities  Exchange  Act  Release  No.  41367  (May  4, 
1999),  64  FR  25942  (May  13,  1999). 

"  See  Securities  Exchange  Act  Release  No.  41367 
(May  4,  1999),  64  FR  25942  (May  13. 1999). 

'  Nasdaq  has  represented  that  the  other  expenses 
relating  to  the  review  process  that  are  not  covered 
by  the  current  hearing  fees  include  the  following: 
overhead,  including  telephones,  supplies, 
depreciation  and  occupancy,  computer  system 
support,  listing  qualifications  retention  analyst  and 
manager  review,  and  a  stipend  for  Panel  and  Listing 
Council  members.  Telephone  conversation  between 
John  D.  Nachmann,  Senior  Attorney,  Office  of 
General  Counsel,  Nasdaq,  and  Lisa  )ones.  Attorney. 
Division  of  Market  Regulation,  Commission  (March 
30,  2001). 

"  The  additional  variable  fee  allocated  to  issuers 
who  request  oral  hearings  before  the  panel  is 
designed  to  recover  the  additional  costs  associated 
with  such  hearings;  specifically,  travel  expenses  for 
members  of  the  Panel  and  court  reporter  time  to 
maintain  a  transcript  of  these  hearings. 

BOn  March  22,  2001.  Nasdaq  filed  a  proposed 
rule  change,  SR-NASD-2001-02,  with  the 
Commission  pursuant  to  Section  19(b)(3)(A)  of  the 
Act,  and  subparagraph  (D  of  Rule  19b-4  thereunder, 
that  transfers  certain  responsibilities  from  the 
Nasdaq  Office  of  General  Counsel  regarding  the 
review  process  to  the  Office  of  Appeals  and  Review, 
a  new  unit  in  the  Nasdaq's  Listing  Qualifications 
Department.  The  Office  of  Appeals  and  Review  will 
receive  requests  for  review  from  issuers  and  will 
keep  records  of  proceedings. 


of  General  Coimsel's  time  directly 
related  to  the  appeals  process.^" 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5) " 
and  Section  15A(b)(6)  ^^  of  the  Act.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(5)  because  it  helps  to  provide  for 
the  equitable  allocation  of  reasonable 
dues.  fees,  and  other  charges  among 
issuers  using  Nasdaq,  by  proposing  fees 
for  the  review  process  that  are  revenue 
neutral  and  reflect  the  costs  incurred  by 
Nasdaq  to  process  issuer  requests.  The 
Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b){6),  which  requires  that 
the  rules  of  the  Exchange  be  designed  to 
prevent  fi^audulent  and  manipulative 
acts  and  practices  as  well  as  to  protect 
investors  and  the  public  interest.  In 
particular,  the  Commission  believes  that 
the  proposed  fees  will  help  Nasdaq  to 
ensure  that  only  qualified  issuers  are 
allowed  to  list  or  remain  listed  on 
Nasdaq. 

m.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-2001- 
17)  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regiilation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  01-14430  Filed  6-7-01;  8:45  am] 

BtLUNQ  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  02/02-5377] 

Elk  Associates  Funding  Corporation; 
Notice  Seeking  Exemption  Under 
Section  312  of  the  Small  Business 
Investment  Act,  Conflicts  of  Interest 

Notice  is  hereby  given  that  Elk 
Associates  Funding  Corporation,  747 
Third  Avenue,  New  York,  New  York 
10017,  a  Federal  Licensee  under  the 


'"The  fees  proposed  in  this  proposed  rule  change 
are  designed  to  recover  only  the  direct  costs 
associated  with  the  review  process  and  do  not 
include  various  indirect  overhead  costs  that  have 
been  identified  by  Nasdaq  as  Senior  Management. 
Finance,  Human  Resources.  Administrative 
Services,  Legal  (excluding  unrelated  litigation  and 
international  expenses).  Economic  Research,  Nas 
Tech  and  Strategic  Development. 

"  15  U.S.C.  78o-3(b)(5). 

"  15  U.S.C.  78o-3(h)(6). 

"  15  U.S.C.  78s(b)(2). 
>*17  CFR  200.30-3(a)(12). 
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Small  Business  Investment  Act  of  1958, 
as  emiended  ("the  Act"),  in  connection 
with  the  financing  of  a  small  concern, 
has  sought  an  exemption  imder  section 
312  ofthe  Act  and  section  107.730. 
Financings  which  Ckmstitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  rules  and 
regulations  (13  CFR  107.730  (2000).  Elk 
Associates  Funding  Corporation 
proposes  to  provide  loans  to  Concorde 
Cab  Corp.  and  Queens  Star  Cab  Corp. 
The  financings  are  contemplated  for  the 
purchase  of  taxicab  medallions.  New 
York  City  transfer  taxes  and  taxicab 
vehicles. 

The  financings  are  brought  within  the 
purview  of  sec.  107.730(a)(1)  ofthe 
regulations  because  Meryl  Sara  and 
Lauren  Abate,  Associates  of  Elk 
Associates  Fimding  Corporation,  will 
own  greater  than  10  percent  of  Concorde 
Cab  Corp.  and  Queens  Star  Cab  Corp., 
and  therefore,  Concorde  Cab  Corp.  and 
Queens  Star  Cab  Corp.  are  considered 
Associates  of  Elk  Associates  Funding 
Corporation  as  defined  in  section  107.50 
of  the  regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Acting  Associate  Administrator  for 
Investment,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW, 
Washington,  DC  20416. 

Dated:  May  29,  2001. 

Harry  Haskins, 

Acting  Associate  Administrator  for 
Investment. 

(FR  Doc.  01-14511  FUed  6-7-01;  8:45  am] 

BOXING  CODE  a02S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

PresMent's  Commisston  To 
Strengttien  Social  Security 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Announcement  of  meeting 

location  and  time  change. 

DATES:  June  11,  2001, 10  a.m.-  4  p.m. 
ADDRESSES:  Willard  hiter-Continental 
Hotel,  1401  Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  (202)  628-9100. 
SUPPLEMENTARY  INFORMATION:  The  May 
29,  2001  Federal  Register  notice  (FR 
Doc.  01-13486,  66  FR  29200) 
announcing  the  June  11  meeting  ofthe 
President's  Commission  to  Strengthen 
Social  Security  did  not  include  a 
meeting  location.  The  purpose  of  this 
announcement  is  to  provide  the  meeting 
location  and  to  note  that  the  meeting 
will  end  at  4  p.m.  instead  of  6  p.m.,  as 
previously  reported. 


The  meeting  will  be  open  to  the 
public  at  11  a.m.  The  Commission  will 
break  for  lunch  at  Noon,  and  the  public 
meeting  will  reconvene  at  1  p.m.  and 
continue  through  4  p.m.  In  accordance 
with  the  Government  in  the  Sunshine 
Act.  5  U.S.C.  552b(c),  the  meeting  will 
be  closed  to  the  public  from  10  a.m.  to 
11  a.m.  to  conduct  housekeeping 
business  relating  solely  to  Federal 
personnel  rules  and  practices  and  other 
administrative  matters. 

Dated:  June  4,  2001. 
Larry  G.  Massanari, 
Acting  Commissioner  of  Social  Security. 
(FR  Doc.  01-14527  Filed  6-5-01;  4:08  pm] 

NUJNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3691] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Ukrainian  Media  Partnership  Program 

summary:  The  Europe/Eurasia  Division 
in  the  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  Ukrainian  Media  Partnership 
Program.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  to 
conduct  this  program.  Grants  are  subject 
to  availability  of  fimds.  Overall  grant 
making  authority  for  this  program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *  * ;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  ofthe 
people  of  the  United  States  and  other 
nations  *   *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  fimding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act  and  the 
FREEDOM  Support  Act. 

Programs  and  projects  must  comply 
with  Bureau  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package:  the  Request  for  Grant  Proposals 
(RFGP)  and  the  Proposal  Submission 
Guidelines  (PSI). 


Announcement  Title  and  Number 

All  communications  with  the  Bureau 
concerning  this  Request  for  Grant 
Proposals  (RFGP)  should  refer  to  the 
aimouncement  title  "The  Ukrainian 
Media  Partnership  Program"  and 
reference  number  ECA/PE/C/EUR-01- 
77. 

Program  Information 

Overview 

The  Bureau  of  Educational  and 
Cultural  Affairs  (the  Biu^au)  invites 
applicants  to  submit  proposals  for  a 
project  to  create  and  foster  long-term 
relationships  between  selected 
American  media  outlets  and  Ukrainian 
media  outlets  of  similar  size  and 
between  the  individual  professionals 
that  work  at  both  outlets.  Within  the 
framework  of  these  partnerships, 
Ukrainian  professionals  in  print  and 
broadcast  media  will  have  the 
opportunity  to  interact  with  US 
coimterparts  and  to  take  part  in 
practical  training  experiences  organized 
by  their  US  partner.  This  project  seeks 
to  promote  the  development  of  free  and 
independent  Ukrainian  media  outlets  on 
the  assumption  that  independent  media 
is  critical  for  the  further  democratic 
development  of  Ukraine. 

The  Bureau  would  like  to  see  five 
partnerships  developed  under  this 
program.  Each  Ukrainian  media  outlet 
should  be  matched  with  an  appropriate 
U.S.  media  outlet  for  partnership 
activities.  Proposals  should  demonstrate 
geographic  diversity  by  including  media 
outlets  from  throughout  Ukraine.  While 
partnerships  should  primarily  include 
media  outlets  in  regional  capitals  or 
larger  regional  cities,  a  Kiev  media 
outlet  may  be  included  in  one  of  the 
proposed  partnerships.  Applicants 
should  propose  at  least  three 
partnerships  in  their  submission,  but  are 
encouraged  to  propose  all  five.  When 
only  three  or  four  partnerships  are 
proposed  by  the  applicant,  the  Public 
Affairs  Section  in  at  the  American 
Embassy  in  Kiev  (PAS)  will  identify  the 
remaining  Ukrainian  media  outlets  who 
will  then  be  partnered  with  American 
media  outlets  already  selected  by  the 
applicant.  Applicants  should  explain 
how  proposed  matches  support  the 
program's  objectives  and  why  they 
expect  that  the  partnerships  they  are 
proposing  will  be  sustained  beyond  the 
life  of  the  grant.  The  grantee  should 
work  closely  with  the  Bureau  and  PAS 
throughout  the  grant  period;  specific 
partnerships  will  be  approved  by  the 
Bureau  and  PAS. 

Applicants  should  explain  how 
partnerships  will  be  structured  and 
what  activities  they  will  include.  The 
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Bureau  would  like  to  see  each 
partnership  include  a  combination  of 
trips  to  the  U.S.  for  Ukrainian 
participants,  trips  to  Ukraine  for 
American  participants,  and  on-going 
activities  and  electronic  interactions 
throughout  the  grant  period.  Exchanges 
in  both  directions,  while  meeting  the 
program's  objectives,  should  be  tailored 
to  meet  the  specific  needs  of  the 
Ukrainian  partners.  U.S.-based  visits  for 
Ukrainian  participants  should  expose 
Ukrainian  media  professionals  to  the 
American  media  industry,  including 
business  practices,  work  style,  and 
culture.  These  visits  should  also 
demonstrate  the  important  role 
journalism  plays  in  an  open  and 
democratic  society  by  providing 
accurate  and  unbiased  news  to  the 
public. 

U.S.  visits  for  Ukrainian  participants 
should  consist  primarily  of  substantive 
internships  and/or  job  shadowing 
experiences  at  U.S.  partner  media 
outlets.  In  addition,  visits  may  include 
consultations;  workshops  and/or 
intensive  training  on  specific  topics; 
and  other  appropriate  activities.  The 
program  should  emphasize  hands-on 
experience  that  will  build  professional 
expertise  and  strengthen  links  between 
the  two  partners.  The  program  may 
include  such  topics  as  use  of  the 
Internet  as  a  news  tool,  web  design  for 
media  outlets,  business  practices, 
management,  journalistic  ethics,  the 
relationship  of  journalists  and  editors, 
and  Ucensing  and  other  legal  issues  as 
they  pertain  to  media.  The  proposal 
should  identify  the  individuals  who 
will  be  responsible  for  the  partnership 
at  each  U.S.  media  outlet,  and  should, 
wherever  possible,  identify  personnel 
that  will  participate  from  both  the  U.S. 
and  Ukrainian  sides.  Roundtable 
discussions  should  not  be  a  component 
of  the  training  activities,  but  grantees 
are  encouraged,  time  allowing,  to 
arrange  activities  that  will  enable 
Ukrainian  participants  to  speak  to 
community /business  and  other  groups 
that  are  interested  in  contemporary 
Ukraine  and  the  Ukrainian  media. 

For  the  visits  to  Ukraine,  activities 
should  focus  on  complementing  those 
activities  conducted  in  the  U.S.  and 
increasing  the  professional  capacity  of 
the  Ukrainian  participants  and  their 
colleagues  who  may  not  travel  to  the 
U.S.  This  aspect  of  the  program  should 
also  strengthen  the  sustainable 
relationship  between  the  two  outlets. 

The  Biueau  encourages  applicants  to 
submit  proposals  for  programs  that 
provide  for  a  minimum  of  two  visits  to 
both  the  U.S.  and  Ukraine  within  each 
institutional  partnership.  Applicants  are 


encouraged  to  propose  visits  with  two 
or  more  participants  in  each  direction. 

A  detailed  program  timeline  for  the 
entire  grant  period  that  outlines  how 
components  will  unfold  and 
complement  each  other  must  be 
included  in  the  proposal. 

Applicants  should  explain  the 
rationale  for  proposed  partnerships  as 
well  as  for  individual  participants  with 
particular  emphasis  on  explaining  how 
proposed  partnerships  will  contribute  to 
the  sustainability  of  both  the  Ukrainian 
media  outlet,  ^d  to  the  partnership. 
The  names  of  proposed  Ukrainian 
participants  must  be  reviewed  and 
approved  in  advance  of  U.S.  travel  by 
PAS.  The  Bureau  anticipates  that  the 
majority  of  Ukrainian  participants  will 
not  have  a  working-level  competency  in 
English  language.  Applicants  should 
describe  the  provisions  that  will  be 
made  for  these  non-English  speaking 
participants. 

Guidelines 

Programs  should  begin  in  January 
2002  and  last  from  one  to  two  years.  The 
Executive  Simimary  and  Narrative  of  the 
proposal  should  be  no  more  than  20 
pages  in  length,  double-spaced,  single- 
sided,  and  imbound.  Programs  must 
comply  with  J-l  visa  regulations.  Please 
refer  to  the  Solicitation  Package  for 
further  information. 

In  the  Solicitation  Package,  you  will 
also  find  forms  required  by  Federal 
regulations  and  Bureau  policy.  Please 
follow  the  guidelines;  complete  and 
retvim  the  necessary  forms  with  the 
submission.  Please  refer  to  the 
Technical  Format  and  Instructions  page 
in  the  PSI. 

Budget  Guidelines 

The  Bureau  anticipates  awarding  one 
grant  in  the  amoimt  of  $427,000  to 
support  program  and  administrative 
costs  required  to  implement  this 
program.  Bureau  grant  guidelines  state 
that  organizations  that  are  unable  to 
demonstrate  at  least  four  years  of 
experience  in  conducting  international 
exchange  programs  are  limited  to 
$60,000  in  Bureau  support.  Therefore, 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchanges  would  not  be 
eligible  to  apply  vmder  this  competition. 
The  Bureau  encourages  applicants  to 
provide  maximum  levels  of  cost-sharing 
and  funding  from  private  sources  in 
support  of  its  programs. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 


separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Allowable  costs 
for  the  program  include  the  following: 

1.  International  and  domestic  airfares 
(per  the  "Fly  America  Act").  Including 
visas,  transit  costs,  and  ground 
transportation  costs. 

2.  Per  Diem.  Current  USG  per  diem 
rates  may  be  accessed  at:  http:// 
www.state.gOv/m/a/als/prdm/  (foreign), 
and  http://policyworks.gov/org/main/ 
m  t/homepage/mtt/perdiem/travel.  sh  tml 
(domestic).  For  activities  in  Ukraine, 
however,  the  Bureau  strongly 
encourages  the  applicant  to  budget 
realistic  costs  that  reflect  the  local 
economy. 

3.  Interpreters.  Locally-based 
interpreters  should  be  hired  to  assist 
with  training  when  necessary. 
Interpreters'  salaries  should  reflect  the 
local  economy.  Per  diem  and 
transportation  costs  for  interpreters 
should  be  included  in  the  budget  when 
needed. 

4.  Consultants.  Consultants  may  be 
used  to  provide  specialized  expertise  or 
to  make  presentations.  Daily  honoraria 
cannot  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal.  Subcontracts 
should  be  itemized  in  the  budget. 

5.  Room  rental.  Room  rental  may  not 
exceed  $250  per  day.  The  Bureau 
encourages  the  applicant  to  cost  share 
room  rental  and  meeting  space  with 
local  partners,  when  possible. 

6.  Materials  development.  The 
proposal  may  contain  costs  to  purchase, 
develop,  and  translate  materials  for 
participants. 

7.  Equipment.  The  proposal  may 
contain  costs  to  purchase  equipment  for 
Ukraine-based  programming  such  as 
computers  and  fax  machines.  Costs  to 
purchase  furniture  are  not  allowed. 
Equipment  costs  must  be  kept  to  a 
minimum. 

8.  Working  meal.  Only  one  working 
meal  may  be  provided  during  the 
program.  Per  capita  costs  may  not 
exceed  $51-8  for  a  lunch  and  $14-20  for 
a  dinner,  excluding  room  rental.  The 
number  of  invited  guests  may  not 
exceed  participants  bynmore  than  a 
factor  of  two-to-one.  Interpreters  must 
be  included  as  participants. 

9.  Administrative  costs.  Costs 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  Application  Package. 
While  this  solicitation  does  not 
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proscribe  a  rigid  ratio  of  administrative 
to  program  costs,  the  Bureau  encourages 
the  applicant  to  spend  no  more  than 
twenty-five  (25)  per  cent  of  the  total 
funds  requested  from  The  Bureau  on 
administrative  expenses.  The  proposal 
should  show  cost-sharing  contributions 
frt)m  the  applicant,  partners,  and  other 
sources. 

The  Bureau  will  provide  health 
insurance  for  Ukrainian  participants 
during  U.S.-based  program  activities. 
Therefore,  applicants  do  not  need  to 
include  costs  of  insiu-ance  coverage  for 
these  individuals. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  program  title  and  grant  reference 
number  ECA/PE/C/EUR-01-77. 
FOR  FURTHER  INFORINATION  CONTACT:  The 
Office  of  Citizen  Exchanges,  ECA/PE/C/ 
EUR,  Room  224.  U.S.  Department  of 
State,  301  4th  Street,  SW.,  Washington, 
DC  20547.  telephone  1-202-619-5327, 
e-mail  hscott@pd.state.gov  to  request  a 
Solicitation  Package.  The  Solicitation 
Package  contains  detailed  award 
criteria,  required  application  forms, 
specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Bureau 
program  officer  Heiuy  Scott  on  all  other 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  annoimcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  SoUcitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  frt)m  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposab 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  (Eastern  Daylight  Time)  on  July 
26.  2001.  Faxed  documents  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eight  (8)  copies  of  the 


application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/PE/C/EUR-01-77,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW..  Washington,  DC 
20547. 

Diversity,  Freedom,  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity" 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultiu^  exchange  in 
coimtries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Affairs  Section  in  Kiev.  Eligible 
proposals  will  be  subject  to  compliance 
with  Federal  and  Biueau  regulations 
and  guidelines  and  forwarded  to  grant 
panels  for  advisory  review.  Proposals 
may  also  be  reviewed  by  the  Office  of 
the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Acting  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  resides  with  the 
Bureau's  Grants  Officer. 


Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Program  planning  and  ability  to 
achieve  objectives:  A  detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program's  objectives  and 
plan. 

2.  Impact:  Proposed  programs  should 
strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information,  and  the 
establishment  of  long-term  institutional 
and  individual  linkages. 

3.  Support  of  diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity- 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue,  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

4.  Institutional  capacity:  Proposals 
should  demonstrate  an  institutional 
record  of  successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
Bureau-supported  grants  as  determined 
by  staff  of  the  Grants  Office.  The  Bureau 
will  consider  the  past  performance  of 
prior  recipients  and  the  demonstrated 
potential  of  new  applicants. 

5.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  Bureau 
support)  ensuring  that  supported 
programs  are  not  isolated  events. 

6.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  Component  is 
concluded  or  quarterly,  whichever  is 
less  firequent. 

7.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
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necessary  and  appropriate.  The  Bureau 
encourages  the  apphcant  to  spend  no 
more  than  twenty-five  (25)  per  cent  of 
the  total  funds  requested  from  The 
Bureau  on  administrative  expenses.  The 
proposal  should  show  cost-sharing 
contributions  from  the  applicant, 
partners,  and  other  sources. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other' 
nations  *  *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  thjx)ugh 
The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Fulbright-Hays  Act  and  the  FREEDOM 
Support  Act. 

Notice 

The  terms  and  conditions  published 
in  this  RFCP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  June  1.2001. 

Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  U.S.  Department  of 
State. 

[FR  Doc.  01-14508  Filed  6-7-01;  8:45  am] 

BILUNG  COOe  4710-06-U 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  3678] 

Advisory  Committee  on  International 
EcofKMnic  Policy;  Open  IMeeting  Notice 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
will  meet  from  9  am  to  12  pm  on 
Tuesday,  June  12.  2001.  in  Room  1107, 
U.S.  Department  of  State,  2201  C  Street. 
NW.,  Washington,  DC  20520.  The 
meeting  will  be  hosted  by  Committee 
Chairman  R.  Michael  Gadbaw  and 
Assistant  Secretary  of  State  for 
Economic  and  Business  Affairs  E. 
Anthony  Wayne. 

The  ACIEP  serves  the  U.S. 
Government  in  a  solely  advisory 
capacity  concerning  issues  and 
problems  in  international  economic 
policy.  The  objective  of  the  ACIEP  is  to 
provide  expertise  and  insight  on  these 
issues  that  are  not  available  within  the 
U.S.  Government. 

Topics  for  the  June  12  meeting  will 
be: 

•  A  New  WTO  Round 

•  Responding  to  the  HIV/ ADDS  Crisis 

•  The  International  Implications  of 
U.S.  Energy  Policy 

The  public  may  attend  these  meetings 
as  seating  capacity  allows.  The  media  is 
welcome  but  discussions  are  off  the 
record.  Admittance  to  the  Department  of 
State  building  is  by  means  of  a  pre- 
arranged clearance  list.  In  order  to  be 
placed  on  this  list,  please  provide  your 
name,  title,  company  or  other  affiliation 
if  appropriate,  social  security  number, 
date  of  birth,  and  citizenship  to  the 
ACIEP  Executive  Secretariat  by  fax  (202) 
647-5936  (Attention:  Cecilia  Walker)  or 
email:  (walkerci^tate.gov)  by  October 
27th.  On  the  date  of  the  meeting, 
persons  who  have  registered  should 
come  to  the  23rd  Street  entrance.  One  of 
the  following  valid  means  of 
identification  will  be  required  for 
admittance:  a  U.S.  driver's  license  with 
photo,  a  passport,  or  a  U.S.  Government 
ID. 

For  further  information  about  the 
meeting,  contact  Deborah  Grout,  ACIEP 
Secretariat,  U.S.  Department  of  State, 
Bureau  of  Economic  and  Business 
Affairs,  Room  3526,  Main  State, 
Washington,  DC  20520.  Tel:  202-647- 
1826;  or  Carol  Thompson,  Email: 
thompsonce@state.gov. 

Dated:  June  5.  2001. 
Carol  E.  Thompson, 

Executive  Secretary.  Advisory  Committee  on 
International,  Economic  Policy,  U.S. 
Department  of  State. 
IFR  Doc.  01-14622  Filed  6-6-01;  3:01  pm) 

BILLMG  COOe  4710-07-f> 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forma  and  Recordlceeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
renewal  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  March 
23,  2001  [66  FR  16309].  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  (insert:  date  30  days  after 
publishing  in  the  Federal  Register)  to: 
Attention  DOT/OST  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Docket  Library,  Room  10102,  725  17th 
Street,  NW.,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Schmidt,  Competition  and  Policy 
Analysis  Division,  Office  of  Aviation 
Analysis;  Office  of  the  Secretary,  U.S. 
Department  of  Transportation,  400  7th 
Street,  SW.,  Washington  DC  20590- 
0002.  Telephone  (202)  366-5420. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary  (OST). 

Title:  Passenger  Manifest  Information. 

OMB  Control  Number:  2105-0534. 

Affected  Public:  US  and  foreign  direct 
air  carriers 

Annuctl  Estimated  Burden:  1.05 
million  hours. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued  in  Washington,  DC  on  June  5,  2001. 
Michael  Robinson, 

Information  Resource  Management,  United 
States  Department  of  Transportation. 
IFR  Doc.  01-14492  Filed  6-7-01;  8:45  am] 

BILUNG  COOE  4910-e2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  im|)ose  and-Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Central  Illinois  Regional  Airport, 
Bioomlngton,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenues  from  a  PFC  at  Central  Illinois 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  9,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Chicago  Airports  District  Office,  2300  E. 
Devon  Avenue,  Room  320,  Des  Plaines, 
Illinois  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the 
Bloomington-Normal  Airport  Authority 
at  the  following  address:  Mr.  Michael  La 
Pier,  A. A. A.,  Executive  Director,  Central 
Illinois  Regional  Airport,  2901  East 
Empire,  Suite  200,  Bloomington,  Illinois 
61704. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Bloomington-Normal  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Rewerts,  Civil  Engineer,  Federal 
Aviation  Administration,  Great  Lakes 
Region,  Chicago  Airports  District  Office, 
2300  E.  Devon  Avenue,  Room  320,  Des 
Plaines,  IL  60018,  (847)  294-7195.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 


and  use  the  revenue  from  a  PFC  at 
Central  Illinois  Regional  Report  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  22,  2001,  the  FAA 
determined  that  the  application  to  use 
the  revenue  fiom  a  PFC  submitted  by 
the  Bloomington-Normal  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
22,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
October  1,2017. 

Proposed  charge  expiration  date:  June 
1,  2018. 

Total  estimated  PFC  revenue: 
$1,161,019.00. 

Brief  description  of  proposed  projects: 
PFC  program  development,  construction 
of  air  carrier  apron  and  taxiways  to 
support  new  passenger  terminal 
building,  and  piux:hase  two  passenger 
loading  bridges. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  appFication,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Central 
Illinois  Regional  Airport. 

Issued  in  Des  Plaines,  Illinois  on  May  31, 
2001. 

Gary  E.  Nielsen, 

Acting  Manager,  Planning  and  Programming 
Branch.  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  01-14490  Filed  6-7-01;  8:45  am] 
BUJJNG  COOE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Delta  County  Airport,  Escanaba,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 


revenue  from  a  PFC  at  Delta  County 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  9,  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Richard 
Severson  of  the  Delta  County  Airport  at 
the  following  address:  Delta  County 
Airport,  3300  Airport  Road,  Escanaba, 
Michigan  49829. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Delta  County 
Airport  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Draper,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7282).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fiom  a  PFC  at  Delta 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  April  10,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Delta  Coimty  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  August  1,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PRC  Application  No. :  01-06-C-OO- 
ESC. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2001. 

Proposed  charge  expiration  date: 
January  1,2003. 
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Total  estimated  PFC  revenue: 
$117,900.00. 

Brief  description  of  proposed  projects: 
Impose  and  Use — Construct  and  light 
North/South  parallel  taxi  way  (5,000  feet 
by  50  feet);  design  for  rehabilitation  of 
runway  9/27;  wildlife  management 
plan. 

Impose  Only — Construct  runway 
safety  area  for  runway  9. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxis  and 
charter  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Delta 
County  Airport. 

Issued  in  Des  Plaines.  Illinois,  on  May  31. 
2001. 
Gary  E.  Nielsen, 

Acting  Manager.  Planning/Progmmming 

Branch,  Airports  Division.  Great  Lakes 

Region. 

[FR  Doc.  01-14491  Filed  6-7-01;  8:45  am] 

BILLING  CODE  4910-13-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Benien  County,  Benton  Charter 
Township,  Michigan 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a 
supplement  to  a  final  environmental 
impact  statement  will  be  prepared  to 
identify  a  recommended  route  for  the 
US-31  freeway  between  Napier  Avenue 
and  1-94  in  Berrien  County,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Kirschensteiner,  Enviroiunental 
Programs  and  Field  Operations 
Engineer,  Federal  Highway 
Administration,  315  W.  Allegan  Street, 
Room  207,  Lansing,  Michigan  48933, 
Telephone  (517)  702-1835  or  Mr.  Paul 
Wisney,  Project  Manager,  Design 
Division,  Michigan  Department  of 
Transportation,  P.O.  Box  30050. 
Lansing,  Michigan  48909,  Telephone 
(517)  394-8680. 

SUPPl£MENTARY  INFORMATKW:  The 
FHWA  in  cooperation  with  the 
Michigan  Department  of  Transportation 
(MDOT)  is  preparing  a  supplement  to  a 
final  environmental  impact  statement  to 


reevaluate  the  recommended  alternative 
alignment  identified  in  the  final 
environmental  impact  statement  (EIS) 
for  the  US-31  freeway,  and  examine 
potential  alternative  improvements  and 
alignments.  The  recommended 
alternative  identified  in  the  June  9, 1981 
FEIS,  (FHWA-MI-78-02-F)  consisted  of 
a  freeway  alignment  which  traversed  the 
Blue  Creek  and  the  adjoining  fen  habitat 
areas  and  provided  a  direct  connection 
with  1-96. 

The  US-31  freeway  connection  to  the 
1-94  study  area  is  generally  bounded  by 
Napier  Avenue  to  the  south,  Benton 
Center  Road  to  the  west.  Blue  Creek 
Road  to  the  east,  and  1-94  and  1-96  to 
the  north.  South  of  the  proposed  study 
area,  US-31  has  been  constructed  as  a 
freeway  facility  from  the  Michigan- 
Indiana  state  line  to  a  point  just  south 
of  the  St.  Joseph  River  in  Berrien 
Springs.  North  of  Berrien  Springs,  US- 
31  is  in  various  stages  of  construction 
and  a  limited-access  freeway  facility  is 
planned  to  be  completed  up  to  Napier 
Avenue  by  2003.  US-31  is  a  principal 
arterial  serving  north-south  traffic  in 
Michigan's  western  lower  peninsula, 
extending  approximately  356  miles  from 
the  Michigan-Indiana  state  line  north  to 
a  point  just  south  of  Mackinaw  City. 
This  route  serves  commercial  and 
recreational  areas  along  the  western  side 
of  the  state  of  Michigan. 

A  wide  range  of  transportation 
improvement  alternatives  will  be 
analyzed  within  the  study  area. 
Alternatives  will  include  a:  do  nothing 
alternative,  evaluating  a  potential 
connection  of  US-31  with  1-94  in  the 
vicinity  of  the  existing  Benton  harbor/ 
St.  Joseph  Business  Loop  1-94 
interchange,  comparing  these 
alternatives  to  the  approved  1981  final 
EIS  limited  access  freeway  alignment, 
and  evaluation  of  various 
Transportation  Systems  Management 
improvements  including  a  new 
eastbound  1-94  off  ramp  to  Business 
Loop  1-94.  The  entire  process  of 
determining  a  recommended  alternative 
is  expected  to  take  approximately 
eighteen  months. 

Letters  and  scoping  information 
describing  the  proposed  action  will  be 
prepared  to  solicit  comments  frtim 
appropriate  federal,  state,  cooperating 
agencies,  and  local  agencies.  Citizen 
involvement  will  also  be  solicited 
throughout  this  process.  A  public 
hearing  v^rill  be  held  on  the  draft 
supplement  to  the  final  environmental 
impact  statement.  Public  notice  will  be 
given  of  the  time  and  place  of  the 
hearing.  The  draft  supplement  to  the 
final  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  potentially  significant 
issues  identified,  comments  and 
suggestions  are  invited  frt>m  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  supplement  to  the  final 
EIS  should  be  directed  to  the  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  31,  2001. 
fames  |.  Steele, 

Division  Administrator,  Lansing,  Michigan. 
(FR  Doc.  01-14412  Filed  6-7-01;  8:45  am] 

BILLING  CODE  4010-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2001-8672] 

Agency  Information  Collection 
Activities  Under  0MB  Review:  0MB 
Control  No.  2126-0014  (Transportation 
of  Hazardous  Materials;  Highway 
Routing) 

AGENCY:  Federal  Motor  Carrier  Safety 

Administration,  DOT. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  FMCSA  announces  that 
the  Information  Collection  Request  (ICR) 
described  in  this  notice  is  being  sent  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval.  The 
FMCSA  is  requesting  OMB's  continued 
approval  of  the  information  that  is 
required  for  Transportation  of 
Hazardous  Materials;  Highway  Routing. 
The  ICR  describes  the  information 
collection  and  its  expected  burden.  The 
Federal  Register  notice  announcing  a 
60-day  comment  period  on  this 
information  collection  was  published  on 
March  6,  2001  (66  FR  13620).  We  are 
required  to  send  ICRs  to  OMB  imder  the 
Paperwork  Reduction  Act. 
DATES:  Please  submit  comments  by  July 
9,2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Swedberg  (303)  969-5772  ext. 
363,  or  Mr.  William  Quade  (202)  366- 
2172,  Hazardous  Materials  Division 
(MC-ECH),  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:30  a.m.  to  4  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
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ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  Seventeenth  Street  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  We  particularly  request 
your  comments  on  whether  the 
collection  of  information  is  necessary 
for  the  FMCSA  to  meet  its  goal  of 
reducing  truck  crashes,  including 
whether  the  information  is  useful  to  this 
goal;  the  accuracy  of  the  estimate  of  the 
burden  of  the  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  wants  to  receive  comments  within 
30  days  of  publication  of  this  notice  in 
order  to  act  on  the  ICR  quickly. 
SUPPLEMENTARY  INFORMATION: 

Title:  Transportation  of  Hazardous 
Materials:  Highway  Routing. 

OMB  Approval  Number:  2126-0014. 

Background:  The  data  for  the 
Transportation  of  Hazardous  Materials; 
Highway  Routing  designations  are 
collected  imder  authority  of  49  U.S.C. 
5112  and  5125.  That  authority  places 
responsibility  on  the  Secretary  of 
Transportation  to  specify  and  regulate 
standards  for  establishing,  maintaining, 
and  enforcing  routing  designations. 
Under  49  CFR  397.73,  the  Administrator 
has  the  authority  to  request  that  each 
state  and  Indian  tribe,  through  its 
routing  agency,  provide  information 
identifying  hazardous  materials  (HM) 
routing  designations  within  their 
respective  jurisdictions.  That 
information  will  be  consolidated  by  the 
FMCSA  and  published  annually  in 
whole  or  as  updates  in  the  Federal 
Register. 

The  FMCSA  published  the  required 
notice  offering  a  60-day  comment  period 
on  the  ICR  on  March  6,  2001  (66  FR 
13620).  We  received  two  comments.  The 
first  commenter,  the  Institute  of  Makers 
of  Explosives  (IME),  did  not  dispute  the 
need  for  FMCSA  to  collect  information 
they  characterized  as  "essential."  It  did, 
however,  point  out  there  have  been 
errors  in  past  publications  of  the 
information  and  made  suggestions  for 
improving  the  quality  of  the  information 
and  its  presentation  to  the  public.  IME 
suggested  that  FMCSA  should  request 
each  state  to  review,  revise,  and  re- 
submit information.  IME  also  requested 
that  FMCSA  be  open  to  suggestions  ' 
about  other  delivery  mechanisms  to 
make  this  information  available  and 
suggested  FMCSA  use  the  mechanism  of 
the  "Uniform  Program."  IME  also 


requested  that  FMCSA  update  the  HM 
rotiting  website  as  changes  occur. 

FMCSA  does  periodically  request  that 
each  state  review,  revise,  and  re-submit 
information  in  preparation  for 
publication  of  routes  in  the  Federal 
Register.  We  also  ask  states  to  inform  us 
when  routing  changes  are  made. 
FMCSA  updates  the  HM  routing  website 
as  we  become  aware  of  problems.  For 
example,  the  Maryland  1-95  error 
mentioned  in  IME's  letter  was  corrected 
after  FMCSA  was  made  aware  of  the 
problem.  FMCSA  accepts  suggestions 
about  other  delivery  mechanisms  to 
make  this  information  available  and  will 
consider  using  the  "Uniform  Program," 
although  it  is  not  clear  how  that  specific 
mechanism  would  work.  FMCSA  invites 
IME  to  submit  further  elaboration  of 
how  FMCSA  could  use  the  "Uniform 
Program"  to  deliver  information  about 
HM  routes. 

The  second  commenter,  the  American 
Trucking  Associations  (ATA),  made 
comments  similar  to  those  submitted  by 
IME.  ATA  stated  that  the  information 
being  collected  is  essential  and  pointed 
out  that  publication  of  the  information 
in  the  past  has  contained  errors.  In 
addition,  ATA  recommended  that,  to 
remedy  past  problems,  the 
responsibility  for  the  HM  Routing 
program  should  be  transferred  to  the 
Research  and  Special  Programs 
Administration. 

FMCSA  recognizes  that-there  have 
been  errors  in  the  routing  program  in 
the  past  and  that  notices  have  not  been 
published  annually  in  the  Federal 
Register,  as  required  by  49  CFR  part 
397.  However.  FMCSA  is  a  new 
organization  and  has  published  a 
Federal  Register  notice  every  year  we 
have  been  in  existence.  FMCSA  also 
continually  updates  the  list  of  routes  by 
way  of  an  Internet  website,  http:// 
hazmat.fmcsa.dot.gov,  and  corrects 
errors  as  we  are  made  aware  of  them. 
Because  we  have  already  addressed 
ATA's  concerns,  we  believe  transfer  of 
the  program  to  the  Research  and  Special 
Programs  Administration  is  not 
necessary. 

Respondents:  The  reporting  burden  is 
shared  by  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  American 
Samoa,  Guam,  Northern  Marianas,  and 
the  Virgin  Islands;  as  applicable. 

Estimated  Total  Annual  Burden:  The 
annual  reporting  burden  is  estimated  to 
be  13  hours,  calculated  as  follows:  (53 
respondents  x  1  response  x  15  minutes/ 
60  minutes  =  13.25  hours,  rounded  to  13 
hours). 

Frequency:  There  is  one  response 
annually  from  approximately  53 
respondents. 


Authorit3r:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.73. 

Issued  on:  June  1.  2001. 
Stephen  E.  Bariier, 

Acting  Deputy  Administrator. 

[FR  Doc.  01-14523  Filed  6-7-01;  8:45  am) 

BttxiNacooe  4«ii>-ex-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreements 
To  Assist  in  ttie  Development  of  Crash 
Outcome  Data  Evaluation  System 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  availability — 
discretionary  cooperative  agreements  to 
assist  in  the  development  and  use  of 
Crash  Outcome  Data  Evaluation  System. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  a  discretionary  cooperative 
agreement  program  to  assist  states  in  the 
development  and  use  of  Crash  Outcome 
Data  Evaluation  System  (CODES)  and 
solicits  applications  for  projects  under 
this  program  from  states  that  have  not 
previously  been  funded  to  develop 
CODES.  Under  this  program,  states  will 
link  their  existing  statewide  traffic 
records  with  medical  outcome  and 
charge  data.  The  linked  data  will  be 
used  to  support  highway  safety 
decision-making  at  the  local,  regional, 
and  state  levels  to  reduce  deaths,  non- 
fatal injuries,  and  health  care  costs 
resulting  from  motor  vehicle  crashes. 
DATES:  Applications  must  be  received  at 
the  office  designated  below  by  3:00  PM 
on  or  before  August  7,  2001. 
ADDRESSES:  Applications  must  be 
submitted  to  DOT/National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30). 
ATTN:  Mr.  Joe  Cornelia.  400  7th  Street 
SW.,  Room  5301,  Washington.  DC 
20590. 

All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-H-01-07241.  Interested 
applicants  should  contact  Mr.  Cornelia 
to  obtain  the  application  packet. 
Included  in  the  application  packet  are 
reports  about  data  linkage  and 
applications  for  linked  data  developed 
by  the  CODES  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Joe  Cornelia,  Office  of 
Contracts  and  Procurement.  All 
questions  and  requests  for  copies  may 
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be  directed  by  e-mail  at 
jcomella@nhtsa.dot.gov  or,  by 
telephone,  at  (202)  366-9568. 
Programmatic  questions  relating  to  this 
cooperative  agreement  program  should 
be  directed  to  Barbara  Rhea,  CODES 
Contracting  Officer's  Technical 
Representative  (COTR),  at  NHTSA. 
Room  6125.  (NRD-33)  400  7th  Street 
SW..  Washington,  DC  20590,  or  by  e- 
mail  at  brhea@nhtsa.dot.gov,  or  by 
telephone  at  (202)  366-2714. 
SUPPLEMENTARY  INFOmiATKM: 

Statement  of  Work 

Background 

Crash  data  alone  are  unable  to  convey 
the  magnitude  of  the  medical  and 
financial  consequences  of  the  iniuries 
resulting  from  motor  vehicle  crashes  or 
the  success  of  highway  safety  decision- 
making to  prevent  them.  Outcome 
information  describing  what  happens  to 
all  persons  involved  in  motor  vehicle 
crashes,  regardless  of  injury,  are  needed. 

Person-specific  outcome  information 
is  collected  at  the  crash  scene  and  en 
route  by  EMS  personnel,  at  the 
emergency  department,  in  the  hospital, 
and  after  discharge.  When  these  data  are 
computerized  and  merged  statewide, 
they  generate  a  source  of  population- 
based  data  that  is  available  for  use  by 
state  and  local  traffic  safety  and  public 
health  professionals.  Linking  these 
records  to  statewide  crash  data  collected 
by  police  at  the  scene  is  the  key  to 
developing  relationships  among  specific 
vehicles,  crashes,  and  occupant 
behavior  characteristics  and  their 
medical  and  financial  outcomes. 

The  feasibility  of  linking  crash  and 
medical  outcome  (EMS,  emergency 
department,  hospital  discharge,  death 
certificate,  claims,  etc.)  data  was 
demonstrated  by  the  CODES  project. 
This  project  evolved  from  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  which  mandated 
that  NHTSA  prepare  a  Report  to 
Congress  about  the  benefits  of  safety  belt 
and  motorcycle  helmet  use.  NHTSA 
provided  funding  to  the  States  of 
Hawaii,  Maine,  Missouri.  New  York, 
Pennsylvania,  Utah,  and  Wisconsin  to 
link  their  state  data  and  use  the  linked 
data  to  analyze  the  effectiveness  of 
safety  belts  and  motorcycle  helmets. 
The  Report  was  delivered  to  Congress  in 
February  1996.  In  1996,  three  CODES 
states  (New  York,  Pennsylvania,  and 
Wisconsin)  and  three  states  which 
linked  crash  and  medical  data  without 
CODES  funding  (Alaska,  Connecticut, 
and  New  Mexico)  were  awarded 
NHTSA  research  funds  to  develop  state- 
specific  applications  for  linked  data.  In 
1997,  NHTSA  awarded  grants  for 


CODES  linkage  to  Connecticut,  New 
Hampshire,  Maryland,  North  Dakota, 
South  Dakota,  Oklahoma,  and  Nevada. 
Iowa,  Kentucky,  Massachusetts, 
Nebraska,  and  South  Carolina  were 
funded  to  implement  the  CODES 
linkage  in  1998.  Arizona,  Delaware, 
Miimesota  and  Tennessee  were  funded 
in  1999.  Georgia  and  Rhode  Island  were 
funded  in  2000.  The  CODES  project  also 
demonstrated  that  linked  data  have 
many  uses  for  decision-making  related 
to  highway  safety  and  injury  control.  In 
addition  to  demonstrating  the 
effectiveness  of  safety  belts  and 
motorcycle  helmets  in  preventing  death, 
injury,  and  costs,  the  linked  data  were 
used  to  identify  populations  at  risk  for 
increased  injury  severity  or  high  health 
care  costs,  the  impact  of  different 
occupant  behaviors  on  outcome,  the 
safety  needs  at  the  community  level,  the 
allocation  of  resources  for  emergency 
medical  services,  the  injury  patterns  by 
type  of  roadway  and  geographic 
location,  and  the  benefits  of 
collaboration  on  data  quality.  When 
crash,  vehicle,  and  behavior 
characteristics  were  linked  to  outcome 
information,  decision-makers  could 
identify  those  prevention  programs  that 
had  the  most  impact  on  preventing  or 
reducing  the  medical  and  financial  costs 
associated  with  motor  vehicle  crashes. 

Data  linkage  fulfills  expanded  data 
needs  without  the  additional  expense 
and  delay  of  new  data  collection.  The 
linkage  process  itself  provides  feedback 
about  data  quality  and  content 
problems,  which  leads  to  improvement 
in  the  state  data.  Thus,  it  is  in  NHTSA's 
interest  to  encourage  states  to  qualify  for 
CODES  funding.  NHTSA  benefits  horn 
the  improved  quality  of  the  state  data, 
while  the  states  benefit  from  state- 
specific  medical  and  financial  outcome 
information  about  motor  vehicle 
crashes. 

Objective 

The  objective  of  this  Cooperative 
Agreement  program  is  to  provide 
resources  to  the  applicant  to: 

1 .  Coordinate  the  development  and 
institutionalization  of  the  capability  to 
link  state  crash  and  medical  outcome 
data  to  identify  the  medical  and 
financial  consequences  of  motor  vehicle 
crashes. 

2.  Utilize  this  information  in  crash 
analysis,  problem  identification,  and 
program  evaluation  to  improve 
decision-making  at  the  local,  state,  and 
national  levels  related  to  preventing  or 
reducing  deaths,  injuries,  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes. 

3.  Provide  NHTSA  with  population- 
based  linked  crash  and  injury  data  to 


analyze  specific  highway  safety  issues 
of  interest  to  NHTSA  in  collaboration 
with  the  CODES  states. 

4.  Develop  data  linkage  capabilities  as 
a  means  of  improving  the  quality  of 
state  data  that  support  NHTSA's 
national  data.  State  data  systems  are 
stronger  and  more  likely  to  survive 
when  developed  and  supported  by  state 
funds.  So,  this  cooperative  agreement  is 
not  intended  to  fund  basic  development 
of  state  data  systems,  but  rather  to  create 
linkages  among  existing  state  data. 
States  with  insufficient  state  data  to 
perform  the  CODES  linkages  are 
encoiiraged  to  expedite  the 
improvement  of  their  state  data  with 
state  resources  to  become  eligible  for 
CODES  fiinding. 

General  Project  Requirements 

The  grantees  of  this  cooperative 
agreement  will  be  required  to: 

1.  Link  statewide  population-based 
crash  to  injury  data  for  any  two  calendar 
years  available  since  1997,  to  produce  a 
linked  data  file  that,  if  not  statewide, 
reflects  a  contiguous  geographical  area 
that  contains  at  least  three  (3)  million 
residents  in  which  the  residents  obtain 
all  levels  of  emergency  medical  care 
without  the  need  to  be  transferred 
elsewhere,  except  in  rare  occurrences, 
when  involved  in  motor  vehicle  crashes. 
The  linked  data  must  be  representative 
and  generalizable  for  highway  traffic 
safety  purposes  in  the  state  or  within  an 
area  in  the  state.  AH  applicants  must  be 
able  to  clearly  document  what  data  are 
available  and  what  data  are  missing  and 
the  significance  of  the  missing  data  for 
highway  traffic  safety  planning  efforts. 

a.  Develop  a  state/state-wide  CODES 
that  includes  outcome  information  for 
all  persons,  injured  and  uninjured, 
involved  in  police  reported  motor 
vehicle  crashes. 

(1)  The  CODES  should  consist  of 
crash  data  linked  to  hospital  and  either 
EMS  or  emergency  department  data, 
preferably  both.  States  without  EMS  or 
emergency  department  data  are  eligible 
if  this  type  of  outpatient  information 
can  be  obtained  fiom  insurance  claims 
data  for  everyone  involved  in  a  crash 
that  is  treated  at  an  outpatient  center. 

(2)  Additional  state/area-wide  data 
(driver  licensing,  vehicle  registration, 
citation/ conviction  records,  instance 
claims,  HMO/managed  care,  outpatient 
records,  etc.)  should  be  linked  as 
necessary  to  meet  state/area-wide 
objectives. 

b.  Set  up  processes  for  collaboration 
among  the  technical  experts  who 
manage  the  data  files  being  linked. 

c.  Assign  an  agency  to  be  responsible 
for: 
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(1)  Obtaining  a  computer  and  linkage 
software  to  be  dedicated  to  CODES 
activities  (the  computer  and  software 
resources  may  not  be  permanently  tied 
to  an  existing  computer  network  in  such 
a  way  as  to  preclude  their  movement  in 
the  future,  as  directed  by  the  CODES 
Board  of  Directors,  to  another 
organization  more  interested  in 
continuing  the  linkage  and  application 
for  the  linked  data); 

(2)  Implementing  probabilistic  linkage 
methodology  to  facilitate  tracking  the 
crash  victim  from  the  scene  to  final 
disposition/recovery  using  existing 
computerized  state/area-wide 
population-based  databases; 

(3)  Validating  the  linkage  results  by 
evaluating  the  rate  of  false  positives  and 
false  negatives  among  the  linked  and 
unlinked  records; 

(4)  Analyzing  the  linked  data;  and 

(5)  Cross-training  sufficient  staff  to 
ensure  continuation  of  the  linkage 
capability  in  spite  of  changes  in 
organizational  priorities  or  personnel 
during  or  after  the  project  period. 

d.  Document  the  file  preparation, 
linkage  and  validation  processes  so  that 
the  linkage  can  be  repeated  efficiently 
during  subsequent  years  after  Federal 
funding  ends  and  provide  evidence  of 
this  docimientation. 

e.  Provide  NHTSA  a  version  of  the 
linked  data  file  with  supporting 
documentation  that  conforms  to  State 
laws  and  regulations  governing  patient/ 
provider  confidentiality,  yet  satisfies 
minimum  NHTSA  data  needs. 

2.  Use  the  linked  data  to  influence 
highway  traffic  safety  and  injiuy  control 
decision-making  by  implementing  at 
least  one  application  of  linked  data  that 
is  expected  to  have  a  positive  impact  on 
reducing  death,  injury,  and  direct 
medical  costs. 

3.  Use  the  linked  data  to  prepare 
management  reports  using  a  format 
standardized  by  NHTSA  for  a  national 
CODES  report. 

4.  Develop  the  computer  programs 
needed  to  translate  the  linked  data  into 
information  useful  for  highway  traffic 
safety  and  injury  control  at  the  local, 
regional,  or  state/area-wide  level. 

a.  Develop,  for  access  within  the 
State,  a  public-use  version  of  the  linked 
data,  copies  of  which  will  be  distributed 
upon  request. 

b.  Develop  the  resources  necessary  to 
produce  and  distribute  routine  reports, 
respond  to  data  requests,  and  provide 
access  to  the  linked  data  for  analytical, 
management,  planning,  and  other 
purposes  after  Federal  funding  ends. 

c.  Use  the  Internet  and  other 
electronic  mechanisms  to  efficiently 
distribute  and  share  information 
generated  from  the  linked  data. 


5.  Promote  collaboration  between  the 
owners  and  users  of  the  state/area-wide 
data  to  facilitate  data  linkage  and 
applications  for  linked  data. 

a.  Establish  a  state/area-wide  CODES 
collaborative  network. 

(1)  Convene  a  Board  of  Directors 
consisting  of  the  data  owners  and  major 
users  of  the  state/area-wide  data.  The 
CODES  Board  of  Directors  will  be 
responsible  for  managing  and 
institutionalizing  the  liiiked  data, 
establishing  the  data  release  policies  for 
the  linked  data,  supporting  the  activities 
of  the  grantee,  ensuring  that  data  linkage 
and  application  activities  are 
appropriately  coordinated  within  the 
state/area,  and  resolving  conunon  issues 
related  to  data  accessibility,  availability, 
completeness,  quality,  confidentiality, 
transfer,  ownership,  fee  for  service, 
management,  etc.  The  CODES  Board  of 
Directors  shall  meet  bi-monthly. 

(2)  Convene  a  CODES  Advisory  Group 
consisting  of  the.  CODES  Board  of 
Directors  and  other  stakeholders 
interested  in  the  use  of  linked  data  to 
support  highway  safety,  injury  control, 
EMS,  etc.  The  CODES  Advisory  Group 
will  be  informed  of  the  results  of  the 
data  linkage,  application  of  the  data  for 
decision-making,  the  quality  of  the 
state/area-wide  data  for  linkage  and  the 
quality  of  the  linked  data  for  analysis. 
The  CODES  Advisory  Group  shall  meet 
twice  a  year. 

b.  Promote  coordination  of  the  various 
stakeholders  through  use  of  the  Internet, 
teleconferencing,  joint  meetings,  and 
other  mechanisms  to  ensure  frequent 
communication  among  all  parties  to 
minimize  the  expense  of  travel. 

6.  Work  collaboratively  with  NHTSA 
to  implement  the  Cooperative 
Agreement. 

a.  Attend  Initial  Briefing  Meeting. 
Each  grantee  shall  attend  a  briefing 
meeting  (date  and  time  to  be  scheduled 
within  30  days  after  the  award)  in 
Washington,  DC  with  NHTSA  staff.  The 
purpose  of  the  meeting  will  be  to  review 
the  goals  and  objectives  of  the  project, 
discuss  impleiAentation  of  the  linkage 
software,  review  the  tasks  to  be 
specified  in  the  action  plan  for  the  data 
linkage  and  applications  of  the  linked 
data  for  highway  safety  or  injury  control 
decision-making  and  discuss  the 
agendas  for  the  Board  of  Directors  and 
Advisory  Group. 

b.  Submit  Detailed  Action  Plan  and 
Schedule.  Within  30  days  after  the 
briefing  meeting,  the  grantee  shall 
deliver  a  detailed  action  plan  and 
schedule,  covering  the  remaining 
funding  period,  for  accomplishing  the 
data  liiii^age  and  incorporating 
information  generated  from  linked  data 
into  the  processes  for  highway  safety  or 


injury  control  decision-making.  The 
action  plan  shall  be  subject  to  the 
technical  direction  and  approval  of 
NHTSA. 

c.  Attend  Technical  Workshops.  All 
grantees  together  shall  attend  two 
technology  transfer  workshops  during 
project  performance  at  locations 
convenient  to  the  majority  of  CODES 
grantees.  The  first  meeting,  to  be 
scheduled  during  the  ninth  or  tenth 
month  of  funding,  will  be  organized  to 
share  data  linkage  experiences,  discuss 
standardized  formats  for  management 
reports,  review  the  proposed  state- 
specific  highway  saJFety  applications  of 
linked  data,  and  resolve  common 
problems.  The  second  meeting  will  be 
scheduled  approximately  12  months 
after  the  first  technical  assistance 
meeting,  at  the  end  of  the  funding 
period,  for  the  purpose  of  sharing 
results  and  making  recommendaUons 
for  future  CODES  projects. 

d.  Attend  National  Meeting.  At  the 
direction  of  the  COTR,  Grantee  shall 
attend  one  National  Meeting  to  report 
on  progress  or  results  from  their  CODES 
project. 

e.  Progress  Report.  Grantee  shall 
submit  quarterly  progress  reports. 
Diu-ing  the  period  of  performance,  the 
grantee  will  provide  letter-type  written 
reports  to  the  COTR.  These  reports  will 
compare  what  was  proposed  in  the 
Action  Plan  with  actuai 
accomplishments  during  the  past 
quarter;  what  commitments  have  been 
generated;  what  follow  up  and  state- 
level  support  is  expected;  what 
problems  have  been  experienced  and 
what  may  be  needed  to  overcome  the 
problems;  and  what  is  specifically 
planned  to  be  accomplished  during  the 
next  quarter.  These  reports  will  be 
submitted  seven  days  after  the  end  of 
each  quarter. 

f.  Develop  a  plan  to  institutionalize 
the  data  linj^e  and  applications  for 
linked  data  after  Federal  funding  ends. 
By  the  end  of  the  15th  month  of 
funding,  each  grantee  shall  submit  a 
long-range  plan  and  schedule  to 
institutionalize  data  linkage  and  the  use 
of  linked  data  for  highway  safety  and 
injury  control  decision-making  within 
the  state. 

g.  Project  Report.  The  grantee  shall 
deliver  to  NHTSA,  at  the  end  of  the 
project,  a  final  report  describing  the 
results  of  the  data  linkage  process,  and 
the  applications  of  the  linked  data 
generated  during  the  project. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
Cooperative  Agreement  program  and 
will: 
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1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  plaiming  and 
management  of  the  Cooperative 
Agreement  and  coordinate  activities 
between  the  grantee  and  NHTSA. 

2.  Provide,  at  no  cost  to  the  grantee, 
training  and  technical  assistance  by  a 
CODES  expert  for  up  to  two  weeks  on- 
site  and  off-site  during  the  project  to 
assist  the  grantee  in  preparing  the  files 
for  linkage,  implementing  probabilistic 
linkage  techniques,  validating  the 
linkage  results,  developing  applications 
for  the  linked  data,  and  organizing  the 
CODES  Board  of  Directors  and  Advisory 
Group. 

3.  Develop  a  format  in  which  the 
linked  data  and  supporting 
docimientation  wrill  be  delivered  to 
NHTSA. 

4.  Conduct  hiitial  Briefing  at  NHTSA 
Headquarters  in  Washington,  DC  (Date 
and  time  to  be  scheduled  within  30  days 
after  the  award.)  The  purpose  of  the 
meeting  will  be  to  review  the  goals  and 
objectives  of  the  project,  discuss 
implementation  of  the  linkage  software, 
identify  the  tasks  to  be  specified  in  the 
action  plan  for  the  data  linkage  and 
applications  of  the  linked  data  for 
highway  safety  or  injury  control 
decision-making,  and  discuss  agendas 
for  the  Board  of  Directors  and  Advisory 
Group. 

5.  Conduct  two  Technical  Assistance 
meetings  for  the  purpose  of  technology 
transfer.  The  first  meeting,  to  be 
scheduled  during  the  ninth  or  tenth 
month  of  funding,  will  be  organized  to 
share  data  linkage  experiences,  develop 
a  standardized  format  for  management 
reports,  review  the  proposed  state- 
specific  highway  traffic  safety 
applications  of  linked  data,  and  resolve 
common  problems.  The  second  meeting 
will  be  scheduled  at  the  end  of  the 
funding  period  for  the  purpose  of 
sharing  results  and  making 
recommendations  for  future  CODES 
projects.  Locations  for  the  Workshops 
will  be  determined  based  on  the 
location  of  the  Grantees.  However,  for 
the  purpose  of  cost  estimation,  assimie 
the  workshops  will  be  held  in 
Washington,  DC. 

6.  CoUaboratively  work  with  the  state 
when  using  the  state's  linked  data  to 
analyze  and  report  on  specific  highway 
safety  issues. 

7.  When  appropriate,  NHTSA  will 
publish  state-specific  reports  on  CODES 
applications. 

Period  of  Support 

The  project  study  effort  described  in 
this  announcement  will  be  supported 
through  the  award  of  up  to  three  (3) 
Cooperative  Agreements,  depending 


upon  the  merit  of  the  applications 
received  and  the  availability  of  funding. 
It  is  anticipated  that  Ladividual  award 
amounts  will  range  firom  $250,000- 
$300,000.  Project  efforts  involving 
linkage  of  the  state/ area-wide  data  and 
applications  for  the  linked  data  must  be 
completed  within  twenty-one  months 
after  funding. 

Eligibility  Requirements 

The  grantee  must  be  a  state  agency 
involved  with  highway  traffic  safety, 
such  as  a  State  Highway  Safety  Office, 
Depetrtment  of  Transportation  or  other 
State  agency  with  demonstrated 
activities  in  the  highway  traffic  safety 
areas,  to  ensure  active  involvement  by 
highway  traffic  safety  stakeholders. 
States  that  have  previously  been  funded 
to  develop  CODES  are  not  eligible.  Only 
one  application  should  be  submitted  for 
a  state  or  area  within  a  state.  Because 
this  Cooperative  Agreement  program 
requires  extensive  collaboration  among 
the  data  owners  in  order  to  achieve  the 
program  objectives,  it  is  envisioned  that 
the  grantee  agency  may  need  to  actively 
involve  the  data  owners  in  the 
development  of  the  formal  application 
and  may  need  to  sub-contract  activities 
with  at  least  one  of  them  to  implement 
a  successful  CODES. 

While  the  general  eligibility 
requirements  are  broad,  applicants  are 
advised  that  this  Cooperative  Agreement 
program  is  not  designed  to  support  basic 
developmental  efforts.  Althou^  no 
single  organization  within  any  state  or 
area  within  the  state  has  all  of  the 
required  data  capabilities,  the 
application  should  demonstrate  strong 
coUaborative  agreements  with  the  data 
owners  and  access  to  at  least  the  state/ 
area- wide  crash,  hospital,  and  either 
EMS  or  emergency  department  data,  or 
both,  by  the  time  of  the  award.  States/ 
areas  that  collect  at  least  the  date  of 
birth  and  zip  code  of  residence  on  their 
crash  data  and  have  state/area-wide 
health  and/or  vehicle  insurance  claims 
information  may  be  eligible,  in  spite  of 
the  lack  of  EMS  or  emerge'ncy 
department  information,  if  the  claims 
data  include  everyone  involved  in 
motor  vehicle  crashes.  In  addition,  it  is 
important  that  the  applicant  indicate  the 
level  of  commitment,  with  state  or  area 
within  the  state  funding  and/or  shared 
resources,  by  the  data  owners  to  meet 
program  objectives,  particularly 
institutionalization  of  the  data  linkage 
and  applications  for  linked  data. 

Application  Procedure 

Each  applicant  must  submit  one 
original  and  two  (2)  copies  of  the 
application  package  to:  DOT/National 
Highway  Traffic  Safety  Administration, 


Office  of  Contracts  and  Procurement 
(NAD-30).  ATTN:  Joe  Comella,  400  7th 
Stiwt,  SW.,  Room  5301,  Washington, 
DC  20590.  Applications  must  be  typed 
on  one  side  of  the  page  only. 

An  additional  two  (2)  copies  will 
facilitate  the  review  process,  but  are  not 
required.  Applications  must  include  a 
reference  to  NHTSA  Cooperative 
Agreement  Program  Number  DTNH22- 
Ol-H-07241.  Only  complete  application 
packages  received  on  or  before  3  p.m.  on 
(60  days)  will  be  considered. 

Application  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form ' 
424  (REV.  7-97,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  assurances 
signed  (SF  424B).  While  the  Form  424A 
deals  with  budget  information  and 
Section  B  identifies  Budget  Categories, 
the  available  space  does  not  permit  a 
level  of  detail,  which  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  total  costs.  A 
supplemental  sheet  shall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs  (direct  labor, 
including  labor  category,  level  of  effort, 
and  rate;  direct  materials  including 
itemized  equipment;  travel  and 
transportation,  including  projected  trips 
and  number  of  people  traveling; 
subcontractors/subgrants,  with  similar 
detail,  if  known;  and  overhead),  as  well 
as  any  costs  the  applicant  proposes  to 
contribute  or  obtain  from  other  sources 
in  support  of  the  project.  Applicants 
shall  assimie  that  awards  will  be  made 
during  September  2001  and  should 
prepare  their  applications  accordingly. 

2.  The  application  shall  include  a 
program  narrative  statement  of  not  more 
than  20  pages,  which  addresses  the 
following  as  a  minimum: 

a.  A  brief  description  of  the  state/area 
in  terms  of  its  highway  safety  and  injury 
control  decision-making  processes  for 
planning,  performance  monitoring  and 
other  functions  aimed  at  reducing  death, 
injury,  and  costs  of  injuries  resulting 
from  motor  vehicle  crashes.  This 
description  should  indicate  how  linked 
data  would  make  a  difference  to  the 
decision-making  processes. 

b.  A  brief  description  of  the  existing 
crash  and  medical  outcome  data  files 
Applicants  will  link  state/area-wide 
population-based  crash  data  to  EMS 
(and/or  emergency  department  or 
insurance  claims)  and  hospital 
discharge  data  to  obtain  medical  and 
financial  outcomes  for  persons  injured 
in  motor  vehicle  crashes  for  any  two 
calendar  years  of  data  available  since 
1997.  Linkages  to  census,  other  traffic 
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records  (vehicle  registration,  driver 
licensing,  roadway,  conviction/citation, 
etc.),  insurance  claims,  etc.,  are 
encouraged  to  meet  priorities  for 
highway  safety  and  injury  control 
decision-making.  The  following 


information  should  be  included 
describing  the  state/area-wide  data: 
(1)  The  total  crashes,  total  persons 
involved  in  crashes,  total  victims  with 
injuries  caused  by  a  motor  vehicle  crash 
as  identified  or  estimated  and  a 


descriptive  profile  of  the  total  injuries 
by  severity  level,  if  available,  state/ area- 
wide. 

(1)  Information  about  the  ciurent 
status  of  the  data  files  to  be  linked, 
recorded  using  the  format  below: 


Data  files 


Crash 

EMS 

ED 

Hospital 

Ottier 


Reporting 

ttireshoid 

(A) 


Rate  of  compli- 
ance witti  (A) 


Data  years  to  t>e 

linked  (19XX- 

19XX) 


Montti  and  year 
when  most  recent 
data  year  will  be- 

conw  available 


Percent  of  records 
computerized 


Can  remaining 
records  t>e  com- 
puterized? 
(Y/N) 


(2)  The  data  elements  chosen  to 
identify  persons  and  crashes  and,  for 
each,  the  missing  data  rate. 

(3)  The  data  elements  indicating  type 
of  injury,  severity  of  injury,  total 
charges,  a  payer  source  and,  for  each, 
the  missing  data  rate. 

c.  A  brief  description  of  the  proposed 
seauence  for  linking  the  data  files. 

a.  A  brief  description  of  how  staff 
from  the  various  data  owners  will  be 
cross-trained  in  the  CODES  linkage  to 
compensate  for  potential  future  changes 
in  organizational  priorities  and 
personnel. 

e.  A  brief  description  of  the  process  to 
be  used  to  ensure  adequate 
dociunentation  of  the  data  files  and 
linkage  process. 

f.  A  brief  description  of  how  the 
linked  data  will  be  converted  into . 
information  useful  for  the  highway 
safety  and  injury  control  decision- 
making processes  for  the  purpose  of 
reducing  death,  injury,  and  costs 
resulting  frt)m  motor  vehicle  crashes. 

Descnoe: 

(1)  The  different  types  of  decision- 
making processes,  currenUy  being 
utilized  in  the  state/area,  that  identify 
highway  traffic  safety  and  injury  control 
objectives  and  prioritize  prevention 
programs  that  have  the  most  impact  on 
reducing  death,  injury  and  direct 
medical  costs  associated  with  motor 
vehicle  crashes;  and 

(2)  Why  linked  data  are  needed  to 
make  these  decision-making  processes 
more  effective  and  how  the  data  will  be 
incorporated. 

g/  A  brief  description  of  each  member 
of  the  CODES  Board  of  Directors  and  the 
proposed  arrangements  describing  the 
management  and  use  of  the  linked  data. 

2.  'Tne  application  shall  include  an 
appendix.  A  large  appendix  is  strongly 
discouraged.  Materials  not  listed  below 
should  be  included  only  if  it  is 
necessary  to  support  information  about 
data  linkage,  applications  for  linked 
data  or  institutionalization  discussed  in 


the  application.  Do  not  send  copies  of 
brochures,  documents,  etc.,  developed 
as  the  result  of  a  collaborative  effort  in 
the  state/area.  The  appendix  should 
include  the  following: 

a.  Letters  of  support  from  each 
proposed  member  of  the  CODES  Board 
of  Directors.  A  letter  of  support  should 
reflect  the  signer's  level  of  commitment 
to  the  CODES  project  and  thus  should 
not  be  a  form  letter. 

The  letter  of  support  should 
dociunent: 

(1)  Why  linked  data  are  important  to 
the  agency. 

(2)  The  priority  assigned  by  the 
agency  to  obtain  linked  data  compared 
to  other  responsibilities. 

(3)  The  agency's  level  of  commitment 
in  terms  of  the  number  of  staff  and  the 
dollars  or  shared  resources,  which  will 
be  available  to  support  and 
institutionalize  CODES. 

(4)  The  agency's  willingness  to 
collaborate  with  other  data  owners  to 
support  shared  ov^nership  of  the  linked 
data. 

(5)  The  agency's  permission  to 
collaborate  with  NHTSA  during  the 
project  and  to  release  the  linked  data  (or 
description  of  policies  which  would 
restrict  transfer)  to  NHTSA  at  the  end  of 
the  project. 

b.  A  brief  description  or  letters  of 
support  should  be  included  for  the  other 
stakeholders  to  be  represented  on  the 
CODES  Advisory  Group.  The  letters  of 
support  should  indicate  the 
stf^eholder's  need  for  the  linked  data, 
and  willingness  to  facilitate  the  linkage  . 
of  state/area-wide  data  or  use  of  linked 
data  for  decision-making. 

c.  A  list  of  activities  in  chronological 
order  and  a  time  line  to  show  the 
expected  schedule  of  accomplishments 
and  their  target  dates. 

d.  Descriptions  of  the  proposed 
project  personnel  as  follows: 

(1)  Project  Director:  Include  a  resume 
along  with  a  description  of  the  director's 


leadership  capabilities  to  make  the 
various  stakeholders  work  together. 

(2)  Key  persoimel  proposed  for  the 
data  linkage  and  applications  of  linked 
data,  and  other  personnel  considered 
critical  to  the  successful 
accomplishment  of  this  project:  include 
a  brief  description  of  qualifications, 
employment  status  (permanent, 
temporary)  in  the  organization,  and 
respective  organizational 
responsibilities.  The  proposed  level  of 
effort  in  performing  the  various 
activities  should  also  be  identified. 

e.  A  brief  description  of  the 
applicant's  organizational  experience  in 
performing  similar  or  related  efforts, 
and  the  priority  that  will  be  assigned  to 
this  project  compared  to  the 
organization's  other  responsibilities. 

T.  A  brief  description  of  any  potential 
delays  in  implementing  the  project 
because  of  requirements  for  legislative 
approval  before  CODES  funds  can  be 
expended. 

g.  Data  Use  Agreement.  A  description 
of  the  existing  State  laws  and 
regulations  governing  patient/provider 
confidentiality  in  the  data  files  being 
linked  that  woiUd  restrict  use  of  the  data 
for  linkage  and/ or  for  transfer  of  the 
CODES  linked  data  to  NHTSA  and 
conditions  imder  which  the  linked  data 
file  maybe  used  by  NHTSA. 

Application  Review  Process  and 
Evaluation  Factors 

Initially,  all  application  packages  will 
be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and  to 
ensure  that  the  application  contains  all 
of  the  items  specified  in  the  Application 
Content  section  of  this  announcement. 
Each  complete  application  fitim  an 
eligible  recipient  will  then  be  evaluated 
by  an  Evaluation  committee.  The 
applications  will  be  evaluated  using  the 
following  criteria  which  are  listed  in 
descending  order  of  importance: 

1 .  Understanding  the  intent  of  the 
program  (30%).  The  applicant's 
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recognition  of  the  importance  of  CODES 
to  obtain  medical  and  financial  outcome 
data  which  are  necessary  for  a 
comprehensive  evaluation  of  the  impact 
of  highway  safety  and  injury  control 
countermeasures.  The  applicant's 
understanding  of  the  importance  of 
developing  CODES  as  a  meaningful  and 
appropriate  strategy  for  improving 
traffic  records  capabilities  and  ensuring 
the  continuation  of  CODES  after 
completion  of  this  project. 

2.  Technical  approach  for  project 
completion  (30%).  The  reasonableness 
and  feasibility  of  the  applicant's 
approach  for  successfully  achieving  the 
objectives  of  the  project  within  the 
required  time  frame.  The 
appropriateness  and  feasibility  of  the 
applicant's  proposed  plans  for  data 
linkage  and  applications  for  the  linked 
data.  Evidence  that  the  applicant  has  the 
necessary  authorization  and  support 
from  data  owners  to  access  medical  and 
non-medical  state/area-wide  data, 
particularly  total  charges  and 
information  about  type  and  severity  of 
injury,  which  are  not  routinely  available 
for  highway  safety  analyses  and  the 
necessary  authorization  to  data. 

3.  Project  personnel  (20%).  The 
adequacy  of  the  proposed  personnel  to 
successfully  perform  the  project  study, 
including  qualifications  and  experience 
(both  general  and  project  related),  the 
various  disciplines  represented,  and  the 
relative  level  of  effort  proposed  for  the 
professional,  technical  and  support 
staff. 

4.  Organizational  capabilities  (20%). 
The  adequacy  of  organizational 
resources  and  experience  to  successfully 
manage  and  perform  the  project, 
particularly  to  support  the  collaborative 
network  and  respond  to  the  increasing 
demand  for  access  to  the  linked  data. 
The  proposed  coordination  with  and 
use  of  other  organizational  support  and 
resources,  including  other  sources  of 
financial  support.  Depending  upon  the 
results  of  the  evaluation  process, 
NHTSA  may  choose  to  alter  the  number 
of  awards.  In  addition,  NHTSA  may 
suggest  revisions  to  applications  as  a 
condition  of  further  consideration  to 
ensuj^  the  most  efficient  and  effective 
performance  consistent  with  the 
objectives  of  the  project.  An 
organizational  representative  of  the 
National  Association  of  Governors' 
Highway  Safety  Representatives  will  be 
assisting  in  NHTSA's  technical 
evaluation  process. 

Special  Award  Selection  Factors 

After  evaluating  all  applications 
received,  in  the  event  that  insufficient 
funds  are  available  to  award  to  all 
meritorious  applicants,  NHTSA  may 


consider  the  following  special  award 
factors  in  the  award  decision: 

1.  Priority  may  be  given  to  those 
applicants  that  have  statewide  data 
available  for  linkage. 

2.  Priority  may  be  given  to  applicants 
who  have  the  highest  probability  of 
maintaining  the  collaborative  network 
of  data  owners  and  users,  of 
institutionalizing  the  linkage  of  the 
crash  and  medical  outcome  data  on  a 
routine  basis,  and  of  continuing  to 
respond  to  data  requests  after  the  project 
is  completed. 

3.  Priority  may  be  given  to  an 
applicant  on  the  basis  that  the 
application  fits  a  profile  of  providing 
NHTSA  with  a  broad  range  of 
population  densities  (rural  through 
metropolitan)  with  different  highway 
safety  needs. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  and  49  CFR 
part  29,  Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants).  In 
addition,  grantees  must  certify  that  data 
release  agreements  have  been  signed  by 
the  owners  of  the  data  files  being  linked 
to  transfer  the  CODES  linked  database  to 
NHTSA,  according  to  NHTSA 
specifications. 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Detailed  Action  Plan  and  Schedule. 
Within  30  days  after  the  briefing 
meeting,  the  grantee  shall  deliver  a 
detailed  action  plan  and  schedule  for 
accomplishing  die  data  linkage  and 
applications  of  linked  data  for  decision- 
making, showing  any  revisions  to  the 
approach  proposed  in  the  grantee's 
application.  "This  detailed  action  plan 
will  be  subject  to  the  technical  direction 
and  approval  of  NHTSA  and  will 
describe  the  following: 

(1)  The  personnel  who  will  perform 
the  tasks. 

(2)  The  time  period  for  obtaining  the 
different  files  required  for  linkage. 

(3)  The  milestones  for  completing  the 
various  phases  of  the  probabilistic 
linkage  and  validation  processes. 

(4)  The  milestones  for  proposed 
meeting  schedules  and  actions  by  the 
Board  of  Directors  and  Advisory  Group. 

(5)  Date(s)  for  providing  the  linked 
data  to  NHTSA. 

(6)  The  milestones  for  implementing 
the  applications. 

b.  Quarterly  Progress  Report.  During 
the  performance,  the  grantee  will 


provide  letter-type  written  reports  to  the 
NHTSA  COTR.  These  reports  will 
compare  what  was  proposed  in  the  Plan 
of  Action  with  actual  accomplishments 
diuing  the  past  quarter;  what 
commitments  have  been  generated; 
what  follow-up  and  state-level  support 
is  expected;  what  problems  have  been 
experienced  and  what  may  be  needed  to 
overcome  the  problems;  and  what  is 
specifically  planned  to  be  accomplished 
during  the  next  quarter.  These  reports 
will  be  submitted  seven  days  after  the 
end  of  each  quarter. 

c.  Board  of  Directors  and  Advisory 
Group  Meetings.  Copies  of  the  agenda 
and  minutes  for  each  Board  of  Directors 
and  Advisory  Group  Meeting  will  be 
attached  to  the  Progress  Report 
submitted  to  NHTSA  immediately 
following  the  meeting. 

d.  Institutionalization  Plan.  The 
grantee  shall  deliver  to  NHTSA,  by  the 
end  of  the  15th  month  of  funding,  a 
long-range  plans  and  schedule  to 
institutionalize  data  linkage  and  the  use 
of  linked  data  for  highway  safety  and 
injury  control  decision-making  within 
the  state. 

e.  Project  Report.  The  grantee  shall 
deliver  to  NHTSA,  at  the  end  of  the 
project,  a  final  report  that  describes  the 
results  of  the  data  linkage  process,  and 
the  applications  of  the  linked  data.  The 
report  shall  follow  the  content  outline 
mandated  by  NHTSA  and  include  the 
following: 

(1)  A  description  of  the  state/area 
wide  linked  crash  and  injury  data; 

(2)  A  description  of  the  file 
preparation; 

(3)  A  description  of  the  linkage, 
validation  processes  and  results; 

(4)  A  description  of  the  extent  of  the 
dociimentation  and  how  the 
documentation  will  facilitate  linkage  in 
subsequent  years; 

(5)  A  discussion  of  the  limitations  of 
the  linked  data  and  subsequent 
applications  of  these  data; 

(6)  A  description  of  the  applications 
of  linked  data  implemented  for 
decision-making  and  results  of  the 
decision-making; 

(7)  A  description  of  how  the  data 
linkage  and  use  of  linked  data  for 
decision-making  has  been 
institutionalized  for  decision-making; 

(8)  A  description  of  the 
documentation  created  to  facilitate 
repeating  of  the  linkage  process  and  an 
estimate  of  how  much  time  is  needed  to 
repeat  the  linkage  in  subsequent  years; 

(9)  A  copy  of  the  public-use  formats 
that  were  successful  for  incorporating 
linked  data  into  the  decision-making 
processes  for  highway  safety  and  injury 
control;  and 
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(10)  A  copy  of  the  management 
reports  prepared  using  the  standardized 
format  for  the  national  CODES  report. 

f.  CODES  Linked  Database.  The 
grantee  shall  deliver  to  NHTSA  after 
linkage,  at  the  date  specified  in  the 
Action  Plan,  the  CODES  linked 
databases.  NHTSA  will  use  the  data  to 
help  facilitate  the  development  of  data 
linkage  capabilities  at  the  state/area- 
wide  level  and  to  encourage  use  of  the 
linked  data  for  decision-making. 

The  deliverables  will  include: 

(1)  The  database  in  an  electronic 
media  and  format  acceptable  to  NHTSA, 
including  all  persons,  regardless  of 
injury  severity  (none,  fatal,  non-fatal), 
involved  in  a  reported  motor  vehicle 
crash  for  any  two  calendar  years  of 
available  data  since  1997,  and  including 
medical  and  financial  outcome 
information  for  those  who  are  linked. 

(2)  A  copy  of  the  file  structure  for  the 
linked  data  file. 

(3)  Documentation  of  the  definitions 
and  file  structure  for  each  of  the  data 
elements  contained  in  the  linked  data 
files. 

(4)  An  analysis  of  the  quality  of  the 
linked  data  and  a  description  of  any 
data  bias,  which  may  exist,  based  on  an 
analysis  of  the  false  positive  and  false 
negative  linked  records. 

3.  During  the  effective  performance 
period  of  Cooperative  Agreements 
awarded  as  a  result  of  this 
annoimcement,  the  agreement  as 
applicable  to  the  grantee  shall  be  subject 
to  the  National  Highway  Traffic  Safety 
Administration's  General  Provisions  for 
Assistance  Agreements. 

H.  Keith  Brewer, 

Acting  Associate  Administrator  for  Research 
and  Development,  National  Highway  Traffic 
Safety  A  dministration. 

|FR  Doc.  01-14493  Filed  6-7-01;  8:45  am] 
BILUNG  CODE  4910-12-U 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  RSPA-00-7126  (PD-24<R))] 

New  Jersey  Restrictions  on 
Transportation  of  Blasting  Caps  With 
Other  Commercial  Explosives 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  administrative 
determination  of  preemption  by  RSPA's 
associate  administrator  for  hazardous 
materials  safety. 

Applicant:  Institute  of  Makers  of 
Explosives  (IMS). 


Local  Laws  Affected:  New  Jersey 
Statutes  Annotated  (N.J.S.A.)  21:1A- 
137(F);  New  Jersey  Administrative  Code 
(N.J.A.C.)  12:190-6.5(d). 

Applicable  Federal  Requirements: 
Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  Parts  171- 
180. 

Mode  Affected:  Highway. 
SUMMARY:  Federal  hazardous  material 
transportation  law  preempts  N.J.S.A. 
21:1A-137F  and  N.J.A.C.  12:190-6.5(d) 
when  those  provisions  are  interpreted 
and  applied  to  prohibit  the 
transportation  of  blasting  caps 
(including  electric  blasting  caps)  on  the 
same  motor  vehicle  with  more  than 
5,000  pounds  of  explosives,  while  on  a 
public  road  or  during  activities  on 
private  property  that  are  incidental  to 
the  movement  of  property  and  involve 
a  safety  aspect  of  transportation  on  a 
public  road. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590- 
0001  (Tel.  No.  202-366-4400). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  this  determination,  RSPA  considers 
whether  Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  preempts  New  Jersey  statutory  and 
regulatory  restrictions  against  the 
transportation  of  blasting  caps  on  the 
same  motor  vehicle  with  more  than 
5,000  pounds  of  other  commercial 
explosives. 

In  a  notice  published  in  the  Federal 
Register  on  April  7,  2000,  65  FR  18422, 
RSPA  invited  interested  persons  to 
comment  on  an  application  by  IME  for 
a  determination  that  New  Jersey's 
statutory  and  regulatory  restrictions  are 
preempted  on  two  grounds.  IME  stated 
that  these  restrictions  (1)  concern  the 
"handling"  of  a  hazardous  material  in 
transportation  and  are  not  substantively 
the  same  as  requirements  in  the  HMR, 
and  (2)  are  an  obstacle  to  the 
accomplishing  and  carrying  out  the 
Federal  hazardous  matericil 
transportation  law  and  the  HMR.  In  the 
notice,  RSPA  observed  that  IMF's 
application  did  not  indicate  "whether 
New  Jersey's  restrictions  cause 
shipments  of  blasting  caps  and  other 
explosives  to  be  routed  around  the  State 
of  New  Jersey,  rather  than  on  highways 
through  the  State."  and  RSPA  requested 
an  explanation  of  "the  manner  in  which 
the  New  Jersey  requirements  are  applied 
and  enforced.  '  65  FR  at  18423,  18424^ 


25.  The  full  text  of  IMF's  appUcation 
was  set  forth  in  Appendix  A  to  the 
notice. 

In  response  to  the  April  7,  2000 
notice,  comments  were  submitted  by  the 
Hazardous  Materials  Advisory  Council 
(HMAC)  and  the  International  Society  of 
Explosives  Engineers  (ISEE)  in  support 
of  IME's  application,  and  further 
comments  were  submitted  by  IME.  No 
comments  were  received  from  the  State 
of  New  Jersey  or  any  of  its  agencies,  and 
no  person  has  opposed  IME's 
application.  _ 

n.  Federal  Preemption 

Section  5125  of  Title  49  U.S.C. 
contains  several  preemption  provisions 
that  are  relevant  to  IME's  application. 
Subsection  (a)  provides  that — in  the 
absence  of  a  waiver  of  preemption  by 
EKDT  under  5125(e)  or  specific  authority 
in  another  Federal  law — a  requirement 
of  a  State,  political  subdivision  of  a 
State,  or  Indian  tribe  is  preempted  if 

(1)  Ckimplying  with  a  requirement  of  tiie 
State,  political  subdivision,  or  trilw  and  a 
requirement  of  this  chapter  or  a  regulation 
issued  under  this  chapter  is  not  possible;  or 

(2)  The  requirement  of  the  State,  political 
subdivision,  or  tribe,  as  applied  or  enforced, 
is  an  obstacle  to  accomplishing  and  carrying 
out  this  chapter  or  a  regulation  prescribed 
under  this  chapter. 

These  two  paragraphs  set  forth  the 
"dual  compliance"  and  "obstacle" 
criteria  that  RSPA  had  applied  in 
issuing  inconsistency  rulings  prior  to 
1990,  under  the  original  preemption 
provision  in  the  Hazardous  Materials 
Transportation  Act  (HMTA).  Pub.  L.  93- 
633,  112(a),  88  Stat.  2161  (1975).  The 
dual  compliance  and  obstacle  criteria 
are  based  on  U.S.  Supreme  Court 
decisions  on  preemption.  Hines  v. 
Davidowitz,  312  U.S.  52  (1941);  Florida 
Lime  &■  Avocado  Growers,  Inc.  v.  Pau7, 
373  U.S.  132  (1963);  Ray  v.  Atlantic 
Richfield,  Inc.,  435  U.S.  151  (1978). 

Subsection  (b)(1)  of  49  U.S.C.  5125 
provides  that  a  non-Federal  requirement 
concerning  any  of  the  following 
subjects,  that  is  not  "substantively  the 
same  as"  a  provision  of  Federal 
hazardous  material  transportation  law 
or  a  regulation  prescribed  under  that 
law,  is  preempted  unless  it  is  authorized 
by  another  Federal  law  or  DOT  grants  a 
waiver  of  preemption: 

(A)  The  designation,  description,  and 
classiflcation  of  hazardous  material. 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(C)  The  preparation,  execution,  and  use  of 
shipping  documents  related  to  hazardous 
material  and  requirements  related  to  the 
numl>er,  contents,  and  placement  of  those 
documents. 
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(D)  The  written  notification,  recording,  and 
reporting  of  the  unintentional  release  in 
transportation  of  hazardous  material. 

(E)  The  design,  manufacturing,  fabricating, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  packaging  or  a 
container  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  transporting 
hazardous  material. 

To  be  "substantively  the  same,"  the 
non-Federal  requirement  must  conform 
"in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted."  49  CFR  107.2f02(d). 

Subsection  (c)(1)  of  49  U.S.C.  5125 
provides  that,  beginning  two  years  after 
DOT  prescribes  regulations  on  standards 
to  be  applied  by  States  and  Indian  tribes 
in  establishing  requirements  on 
highway  routing  of  hazardous  materials, 

A  State  or  Indian  tribe  may  establish, 
maintain,  or  enforce  a  highway  routing 
designation  over  which  hazardous  material 
may  or  may  not  be  transported  by  motor 
vehicles,  or  a  limitation  or  requirement 
related  to  highway  routing,  only  if  the 
designation,  limitation,  or  requirement 
complies  with  section  5112(b). 

Pursuant  to  49  U.S.C.  5112(b),  the 
Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  has  issued 
standards  that  a  State  or  Indian  tribe 
must  follow  in  establishing  highway 
routing  requirements  for  nonradioactive 
materials,  in  49  CFR  part  397,  subpart 
C,  which  apply  to  any  designations  that 
are  established  or  modified  after 
November  14,  1994.  49  CFR  397.69(a). 
These  preemption  provisions  in  49 
U.S.C.  5125  carry  out  Congress's  view 
that  a  single  body  of  uniform  Federal 
regulations  promotes  safety  in  the 
transportation  of  hazardous  materials.  In 
considering  the  HMTA,  the  Senate 
Commerce  Committee  "endorse[dl  the 
principle  of  preemption  in  order  to 
preclude  a  multiplicity  of  State  and 
local  regulations  and  the  potential  for 
varying  as  well  as  conflicting 
regulations  in  the  area  of  hazardous 
materials  transportation."  S.  Rep.  No. 
1102,  93rd  Cong.  2nd  Sess.  37  (1974). 
When  it  amended  the  HMTA  in  1990, 
Congress  specifically  found  that: 

(3)  Many  States  and  localities  have  enacted 
laws  and  regulations  which  vary  from 
Federal  laws  and  regulations  pertaining  to 
the  transportation  of  hazardous  materials, 
thereby  creating  the  potential  for 
unreasonable  hazards  in  other  jurisdictions 
and  confounding  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  registration,  permitting,  routing, 
notification,  and  other  regulatory 
requirements, 

(4)  Because  of  the  potential  risks  to  life, 
property,  and  the  environment  posed  by 
unintentional  releases  of  hazardous 
materials,  consistency  in  laws  and 


regulations  governing  the  transportation  of 
hazardous  materials  is  necessary  and 
desirable. 

(5)  In  order  to  achieve  greater  uniformity 
and  to  promote  the  public  health,  welfare, 
and  safety  at  all  levels.  Federal  standards  for 
regulating  the  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and  foreign 
commerce  are  necessary  and  desirable. 

Pub.  L.  101-615  section  2, 104  Stat. 
3244. 

A  Federal  Court  of  Appeals  has  found 
that  imiformity  was  the  "linchpin"  in 
the  design  of  the  HMTA.  including  the 
1990  amendments  that  expanded  the 
original  preemption  provisions. 
Colorado  Pub.  Util.  Comm'n  v.  Harmon, 
951  F.2d  1571.  1575  (10th  Cir.  1991).  (In 
1994,  Congress  revised,  codified  and 
enacted  the  HMTA  "without  substantive 
change. '  at  49  U.S.C.  chapter  51.  Pub. 
L.  103-272,  108  Stat.  745.)  To  also 
achieve  safety  through  consistent 
Federal  and  State  requirements. 
Congress  has  authorized  DOT  to  make 
grants  to  States  "for  the  development  or 
implementation  of  programs  for  the 
enforcement  of  regulations,  standards, 
and  orders"  that  are  "compatible"  with 
the  highway-related  portions  of  the 
HMR.  49  U.S.C.  31102(a).  In  this  fiscal 
year.  $155  million  is  available  for  grants 
to  States  under  the  Federal  Motor 
Carrier  Safety  Assistance  Program.  See 
49  CFR  parts  350  &  355  and  the 
preamble  to  FMCSA's  March  21.  2000 
final  rule.  65  FR  15092.  15095-96. 

Under  49  U.S.C.  5125(d)(1),  any 
directly  affected  person  may  apply  to 
the  Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision  or  Indian  tribe  requirement 
is  preempted.  The  Secretary  of 
Transportation  has  delegated  to  RSPA 
the  authority  to  make  determinations  of 
preemption,  except  for  those  concerning 
highway  routing  (which  have  been 
delegated  to  FMCSA).  49  CFR  1.53(b) 

Section  5125(d)(1)  requires  that  notice 
of  an  application  for  a  preemption 
determination  must  be  published  in  the 
Federal  Register.  Following  the  receipt 
and  consideration  of  written  comments, 
RSPA  publishes  its  determination  in  the 
Federal  Register.  See  49  CFR 
107.209(c).  A  short  period  of  time  is 
allowed  for  filing  of  petitions  for 
reconsideration.  49  CFR  107.211(a).  Any 
party  to  the  proceeding  may  seek 
judicial  review  in  a  Federal  district 
court.  49  U.S.C.  5125(f). 

Preemption  determinations  do  not 
address  issues  of  preemption  arising 
under  the  Commerce  Clause,  the  Fifth 
Amendment  or  other  provisions  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 


a  requirement  is  authorized  by  another 
Federal  law,  or  whether  a  fee  is  "fair" 
within  the  meaning  of  49  U.S.C. 
5125(g)(1).  A  State,  local  or  Indian  tribe  . 
requirement  is  not  authorized  by 
another  Federal  law  merely  because  it  is 
not  preempted  by  another  Federal 
statute.  Colorado  Pub.  Util.  Comm'n  v. 
Harmon,  above,  951  F.2d  at  1581  n.lO. 

In  making  preemption  determinations 
under  49  U.S.C.  5125(d).  RSPA  is 
guided  by  the  principles  and  policies  set 
forth  in  Executive  Order  No.  13132, 
entitled  "Federalism."  64  FR  43255 
(August  10.  1999).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  clear  evidence 
that  Congress  intended  to  preempt  State 
law,  or  the  exercise  of  State  authority 
directly  conflicts  with  the  exercise  of 
Federal  authority.  Section  5125  contains 
express  preemption  provisions,  which 
RSPA  has  implemented  through  its 
regulations. 

m.  Discussion 

Blasting  caps  and  electric  blasting 
caps  are  classified  in  the  HMR  as 
"detonators,  non  electric,  for  blasting" 
and  "detonators,  electric, /or  Wasting," 
respectively,  in  Division  l.lB.  1.4B.  or 
1.4S  (depending  on  their  explosive 
properties).  See  49  CFR  172.101 
(Hazardous  Materials  Table)  and  173.52 
(classification  codes  for  explosives).' 
The  HMR  include  specific  provisions 
for  packaging  detonators  for 
transportation,  including  the  exceptions 
set  forth  in  49  CFR  173.63(f).  (g).  The 
HMR  also  provide  that  detonators  and 
explosives  may  be  transported  on  the 
same  motor  vehicle  when  certain 
conditions  are  met  with  regard  to  the 
manner  in  which  the  detonators  are 
packaged  and  the  containers  on  the 
vehicle  in  which  packages  are  carried. 
49  CFR  177.835(g)  (set  out  in  full  in 
Appendix  A). 

New  Jersey  has  adopted  the  HMR  as 
State  law.  in  regulations  of  its 
Department  of  Transportation  at 
N.J.A.C.  16:49-1. 3(i).  but  the  State 
separately  prohibits  the  transportation 
of  blasting  caps  on  the  same  motor 
vehicle  with  moie  than  5.000  pounds  of 
commercial  explosives.  The  Explosives 
Act,  as  codified  in  N.J.S.A.  21:1A-128  et 
seq.,  contains  provisions  governing  the 


■  The  words  "for  blasting"  italicized  in  the 
Hazardous  Materials  Table  are  not  part  of  the 
proper  shipping  name.  49  CFR  172.101(c).  but  are 
used  in  the  Table  to  distinguish  blasting  caps  hxim 
other  detonators  for  ammunition  and  detonating 
relays.  See  49  CFR  1 73.59  (description  of  the  term 
"detonators").  As  used  in  this  determination,  the 
term  "blasting  caps"  includes  "detonators  for 
blasting,  both  electric  and  non-electric"  Id. 
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"Transportation  of  explosives"  at 
N.J.S.A.  21:1A-137,  including  the 
following  restriction: 

F.  Blasting  caps  or  electric  blasting  caps,  or 
both,  may  be  transported  in  the  same  vehicle 
with  other  commercial  explosives  only  when 
the  net  weight  of  the  other  commercial 
explosives  does  not  exceed  5,000  pounds. 

The  Explosives  Act  provides  that  the 
Commissioner  of  the  Department  of 
Labor  shall  enforce  that  Act,  prosecute 
violations,  and  "state  the  items  which 
are  in  violation  of  the  provisions  of  the 
act  or  the  precautions  which  he  deems 
reasonably  necessary  to  be  taken." 
N.J.S.A.  21:1A-130.  The  Explosives  Act 
also  provides  in  N.J.S.A.  21:1A-141  that 
it  does  not  apply 

to  explosives  which  are  in  transit  upon 
vessels,  railroad  cars  or  vehicles  or  while 
being  held  for  delivery,  when  such 
transportation  and  delivery  are  under 
jurisdiction  of  and  in  conformity  with 
regulations  adopted  by  the  Interstate 
Commerce  Commission,  the  United  States 
Coast  Guard  or  the  Civil  Aeronautics  Board, 

*      *      •  2 

According  to  IME,  in  1998,  the  New 
Jersey  Department  of  Labor  (NJDL) 
adopted  and  began  enforcing  regulations 
governing  "off-highway"  transportation 
of  explosives  in  N.J.A.C.  12:190-6.5, 
including: 

(d)  Blasting  caps  or  electric  blasting  caps, 
or  both,  may  be  transported  in  the  same 
vehicle  with  other  commercial  explosives 
only  when  the  net  weight  of  the  other 
commercial  explosives  does  not  exceed  5,000 
pounds. 

IME  stated  that  a  person  using  both 
blasting  caps  and  more  than  5,000 
pounds  of  other  commercial  explosives 
at  a  site  within  New  Jersey  must  use 
separate  vehicles  to  transport  the 
blasting  caps  and  the  other  commercial 
explosives,  from  the  origin  of  the 
transportation  to  the  job  site.  It  stated 
that  this  requires  the  use  of  additional 
trucks  and,  "the  more  trucks  on  the 
road,  irrespective  of  the  cargo,  the 
higher  likelihood  of  an  accident."  With 
its  application,  IME  provided  affidavits 
bom.  three  companies  stating  that  they 
transport  blasting  caps  and  explosives 
in  separate  vehicles  to  comply  with 
New  Jersey's  requirements. 

In  one  of  these  affidavits,  the 
president  of  Maurer  &  Scott.  Inc.  stated 
that  this  practice  "leads  to  more 
explosives  vehicles  on  the  road,  trucks 
not  loaded  to  capacity,  inefficient 
transportation,  excess  handling  of 
hazardous  materieils,  and  greater 
exposure  to  the  public"  as  well  as 


"more  vehicles  *  *  *  at  the  minesite 
which  creates  an  increased  safety 
hazard."  Attached  to  the  affidavit  from 
Maurer  &  Scott  were  copies  of  that 
company's  applications  for  an  exception 
to  the  restriction  against  transporting 
blasting  caps  in  the  same  vehicle  with 
more  than  5.000  pounds  of  explosives, 
and  letters  from  NJDL  denying  an 
exception. 

IKffi  stated  that  the  only  alternative 
would  be  to  transfer  either  the  blasting 
caps  or  the  other  commercial  explosives 
to  a  separate  vehicle  at  some  point 
before  leaving  the  public  highway  at  the 
job  site.  However.  IME  indicated  that 
this  would  violate  a  prohibition  in  the 
HMR  against  the  transfer  of  Division  1.1, 
1.2.  or  1.3  explosive  materials  between 
vehicles  "on  any  public  highway,  street, 
or  road,  except  in  case  of  emergency." 
49  CFR  177.835(j).3  IME  stated  that 
transferring  the  blasting  caps  or 
explosives  to  another  vehicle  would 
involve  "the  added  risk  from  the 
unnecessary  handling  during  loading  or 
re-loading  to  conform  explosive/ 
detonator  shipments  to  New  Jersey's 
restrictions." 

IME,  HMAC.  and  ISEE  all  stated  that 
New  Jersey's  statutory  and  regulatory 
prohibitions  against  transporting 
blasting  caps  on  the  same  motor  vehicle 
with  more  than  5,000  pounds  of 
commercial  explosives  are  preempted 
because  they  are  not  substantively  the 
same  as  requirements  in  the  HMR  on  the 
"handling*  *  *  of  hazardous 
material."  49  U.S.C.  5125(b)(1)(B). 
Alternatively,  IME  stated  that  these 
restrictions  are  "a  detriment  to  safety" 
and  are  preempted  as  an  "obstacle  to 
accomplishing  and  carrying  out"  the 
HMR.  49  U.S.C.  5125(a)(2). 

IME  acknowledged  "the  authority  of 
the  State  to  regulate  the  movement  of 
explosives  that  is  outside  the  scope  of 
Federal  hazardous  material 
transportation  law  and  the  HMR,  but 
stated  that  NJDL  does  not  interpret  its 
regulation  to  apply  only  to  "vehicles 
transporting  explosives  between 
locations  on  one  site  where  a  public 
way  is  never  entered  or  crossed." 
According  to  IME,  that  agency's  position 
is  that  vehicles  carrying  both  blasting 
caps  and  more  than  5,000  poimds  of 
explosives  would  be  in  violation  of 


^  The  residual  safety-related  authority  of  the 
Interstate  Commerce  Commission  and  the  Civil 
Aeronautics  Board,  both  of  which  no  longer  exist, 
is  now  exercised  by  agencies  within  DOT. 


'  According  to  IME,  NJDL  seems  to  take  the 
position  that  the  restriction  in  the  Explosives  Act 
"applies  to  any  transportation  in  the  State."  but  it 
is  uncertain  whether  that  prohibition  is  self- 
executing  or  whether  NJDL  must  issue  regulations 
under  the  auUiority  conferred  in  N.J.S.A.  21:1A-130 
before  the  restriction  applies  to  an  explosives 
carri^.  If  the  restriction  in  the  Explosives  Act  is 
self-executing,  it  would  also  not  allow  blasting  caps 
and  explosives  to  be  transported  into  New  Jersey 
and  then  separated  onto  different  vehicles  tiefore 
leaving  the  highway  to  enter  the  job  site. 


N.J.A.C.  12:190-6.5(d)  "the  moment 
they  left  a  public  road." 

HMAC  stated  that  the  "critical"  issue 
in  this  proceeding  is  whether  N.J.A.C. 
12:190-6. 5(d)  applies  to  transportation 
"in  commerce."  It  commented  that, 
because  "the  New  Jersey  off-highway 
regulation  is  not  limited  to 
transportation  occurring  entirely  on 
private  property,"  it  affects  motor 
vehicles  transporting  Class  1  materials 
"over  the  public  roads  of  the  State  to 
consignee  sites  where  these  materials 
are  unloaded/loaded  prior  to  further 
commercial  movement  of  the  vehicle  on 
those  public  ways." 

In  its  further  comments,  IME  stated 
that  NJDL  appears  to  define  "off- 
highway"  in  a  manner  that  applies  the 
prohibition  in  N.J.A.C.  12:190-6.5(d)  to 
"sites  where  the  vehicle  is  being  loaded 
or  unloaded,  [and]  also  off-highway 
locations  where  a  driver  may  stop  for 
food,  fuel,  rest  or  comfort." 
Unfortunately,  no  representative  of  the 
State  of  New  Jersey  submitted 
comments  to  explain  how  the  exception 
for  "explosives  which  are  in  transit"  in 
N.J.S.A.  21:1A-141  is  interpreted  and 
applied  to  the  transportation  of 
detonators  and  explosives  on  the  same 
vehicle  in  accordance  with  49  CFR 
177.835(g). 

The  HMR  "govern  safety  aspects  of 
the  transportation  of  hazardous  material 
[DOT!  considers  appropriate."  49  U.S.C. 
5103(b)(1)(B).  They  apply  to  the 
"offering  of  hazardous  materials  for 
transportation  and  transportation  of 
hazardous  materials  in  interstate, 
intrastate,  and  foreign  commerce  by 
*   *   *  motor  vehicle.  "49  CFR 
171.1(a)(1).  The  HMR  set  forth  specific 
provisions  on  the  manner  in  which 
hazardous  materials  are  packaged  for 
transportation  and  loaded  on  a  motor 
vehicle,  including  the  conditions  in  49 
CFR  177.835(g)  under  which  detonators 
and  explosives  may  be  carried  on  the 
same  motor  vehicle.  The  HMR  also 
contain  provisions  on  the  manner  in 
which  hazardous  materials  are  unloaded 
from  a  motor  vehicle.  These 
requirements  for  loading  hazardous 
materials  on  a  vehicle,  and  which 
materials  may  be  carried  on  the  same 
vehicle,  are  clearly  within  the  HMR's 
provisions  on  the  "handling"  of 
hazardous  materials. 

Whenever  the  loading  or  unloading  of 
hazardous  materials  is  "incidental  to  the 
movement"  of  those  materials  on  a 
public  roadway,  that  loading  or 
unloading  is  a  "safety  aspect"  and  part 
of  the  transportation  of  the  hazardous 
materials  "in  commerce,"  subject  to  the 
requirements  of  the  HMR,  regardless  of 
whether  the  loading  or  unloading  takes 
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place  on  private  property.  See  49  U.S.C. 
5102(12)  (defining  "transportation"). 

In  this  case,  the  affidavits  submitted 
with  IME's  application  state,  without 
contradiction  from  NJDL,  that  New 
Jersey's  prohibitions  against  cairying 
blasting  caps  on  the  same  motor  vehicle 
with  more  than  5,000  pounds  of 
explosives  affect  and  restrict  the 
transportation  of  those  hazardous 
materials  on  the  public  roadways.  Those 
affidavits  and  the  comments  in  this 
proceeding  also  support  a  conclusion, 
without  contradiction  from  NJDL,  that 
greater  safety  results  when  blasting  caps 
and  explosives  are  transported  on  the 
same  vehicle  in  accordance  with  the 
conditions  in  49  CFR  177.835(g),  than 
when  blasting  caps  and  explosives  must 
be  transported  on  separate  vehicles  or 
transferred  between  vehicles  at  some 
point  before  leaving  a  public  road  to 
enter  the  delivery  location. 

To  the  extent  that  New  Jersey's 
restrictions  are  interpreted  and  applied 
only  to  on-site  storage,  either  before 
transportation  begins  or  after 
transportation  ends,  they  are  not 
preempted  by  Federal  hazardous 
materials  transportation  law.  However, 
these  restrictions  are  preempted  when 
they  are  interpreted  and  applied  to 
prohibit  the  transportation  of  detonators 
on  the  same  motor  vehicle  with  more 
than  5,000  poimds  of  explosives,  while 
on  a  public  road  or  during  activities  on 
private  property  that  are  incidental  to 
the  movement  of  property  and  involve 
a  safety  aspect  of  transportation  on  a 
pubhc  road.  In  the  latter  situations.  New 
Jersey's  restrictions  in  N.J.S.A.  21:1A- 
137F  and  N.J.A.C.  12:190-6.5(d)  are 
preempted  by  49  U.S.C.  5125(a)(2)  and 
5125(b)(1)(B),  because  these 
prohibitions  are  an  obstacle  to  carrying 
out  and  accomplishing  the  safe 
transportation  of  hazardous  materials  as 
permitted  by  49  CFR  177.835(g)  and 
they  are  not  substantively  the  same  as 
the  requirements  in  49  CFR  177.835(g) 
on  the  handling  of  hazardous  materials. 

Because  New  Jersey's  restrictions  in 
N.J.S.A.  21:1A-137F  and  N.J.A.C. 
12:196-6.5(d)  are  preempted  by  49 
U.S.C.  5125(a)(2)  and  5125(b)(1)(B),  it  is 
uimecessary  to  address  the  separate 
issue,  raised  in  RSPA's  April  7,  2000 
notice,  whether  these  restrictions  are 
preempted  by  49  U.S.C.  5125(c)(1)  as  a 
highway  routing  limitation  that  fails  to 
comply  with  FMCSA's  standards  in  49 
CFR  part  397. 

IV.  Ruling 

Federal  hazardous  material 
transportation  law  preempts  N.J.S.A. 
21:1A-137F  and  N.J.A.C.  12:190-6.5(d) 
when  those  provisions  are  interpreted 
and  applied  to  prohibit  the 


transportation  of  blasting  caps 
(inclnding  electric  blasting  caps)  on  the 
same  motor  vehicle  with  more  than 
5,000  pounds  of  explosives,  while  on  a 
public  road  or  during  activities  on 
private  property  that  are  incidental  to 
the  movement  of  property  and  involve 
a  safety  aspect  of  transportation  on  a 
public  road. 

V.  Petition  for  Reconsideration/Judicial 
Review 

In  accordance  with  49  CFR 
107.211(a),  any  person  aggrieved  by  this 
decision  may  file  a  petition  for 
reconsideration  within  20  days  of 
publication  of  this  decision  in  the 
Federal  Register.  Any  party  to  this 
proceeding  may  seek  review  of  RSPA's 
decision  "in  an  appropriate  district 
court  of  the  United  States  *  *  *  not 
later  than  60  days  after  the  decision 
becomes  final.  "  49  U.S.C.  5125(f).  New 
Jersey  is  considered  a  party  to  this 
proceeding  concerning  a  State  law  and 
a  regulation  issued  by  an  agency  of  the 
State,  despite  the  fact  that  NJDL  did  not 
submit  comments. 

This  decision  will  become  RSPA's 
final  decision  20  days  after  publication 
in  the  Federal  Register  if  no  petition  for 
reconsideration  is  filed  within  that  time. 
The  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  of  this  decision 
under  49  U.S.C.  5125(f). 

If  a  petition  for  reconsideration  of  this 
decision  is  filed  within  20  days  of 
publication  in  the  Federal  Register,  the 
action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  will  be  RSPA's  final 
decision.  49  CFR  107.211(d). 

Issued  in  Washington,  DC  on  June  4,  2001. 
Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

Appendix  A 

49  CFR  1 77.835  Class  I  (explosive     "* 
materials) 

***** 

(g)  No  detonator  assembly  or  booster  with 
detonator  may  be  transported  on  the  same 
motor  vehicle  with  any  Division  1.1, 1.2  or 
1.3  material  (except  other  detonator 
assemblies,  boosters  with  detonators  or 
detonators),  detonating  cord  Division  1.4 
material  or  Division  1.5  material.  No 
detonator  may  be  transported  on  the  same 
motor  vehicle  with  any  Division  1.1,  1.2  or 
1.3  material  (except  other  detonators, 
detonator  assemblies  or  boosters  with 
detonators),  detonating  cord  Division  1.4 
material  or  Division  1.5  material  unless — 

(1)  It  is  packed  in  a  specification  MC  201 
(§  178.318  of  this  subchapter)  container;  or 

(2)  The  package  conforms  with 
requirements  prescribed  in  §  173.63  of  this 


subchapter,  and  its  use  is  restricted  to 
instances  when — 

(i)  There  is  no  Division  1.1. 1.2, 1.3  or  1.5 
material  loaded  on  the  same  motor  vehicle; 
and 

(ii)  A  separation  of  61  cm  (24  inches)  is 
maintained  between  each  package  of 
detonators  and  each  package  of  detonating 
cord;  or 

(3)  It  is  packed  and  loaded  in  accordance 
with  a  method  approved  by  the  Deptirtment. 
One  method  approved  by  the  Department 
requires  that — 

(i)  The  detonators  are  in  packagings  as 
prescribed  in  §  173.63  of  this  subchapter 
which  in  turn  are  loaded  into  suitable 
containers  or  separate  compartments:  and 

(ii)  That  both  the  detonators  and  the 
container  or  compartment  meet  the 
requirements  of  the  Institute  of  Makers  of 
Explosives'  Safety  Library  Publication  No.  22 
(incorporated  by  reference,  see  §  171.7  of  this 
subchapter). 

IFR  Doc.  01-14496  Filed  6-7-01;  8:45  am) 
BNXMG  COOE  4010-60-0 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  1,  2001. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submis^on(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  9,  2001  to  be 
assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number.  1545-1374. 

Form  Number:  IRS  Form  8834. 

Type  of  Review:  Extension. 

Title:  Qualified  Electric  Vehicle 
Credit. 

Description:  Form  8834  is  used  to 
compute  an  allowable  credit  for 
qualified  electric  vehicles  placed  in 
service  after  Jxme  30, 1993.  Section 
1913(b)  under  Pub.  L.  102-1018  created 
new  section  30. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 7  nrs.,  10  min. 
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Learning  about  the  law  or  the 
form — 30  min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 38  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Becordkeeping  Burden:  4,155  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  01-14411  Filed  6-7-01;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aicohol,  Tobacco  and 
Firearms 

[Docket  No.  919;  ATF  O  1130.17] 

Deiegation  Order— Delegation  of  the 
Director's  Authorities  in  27  CFR  Part 
30,  Gauging  Manual 

To:  All  Bureau  Supervisors 

1.  PURPOSE.  This  order  delegates 
certain  authorities  of  the  Director  to 
subordinate  ATF  officers. 

2.  CANCELLATION.  ATF  O 
1100.126B,  Delegation  Order- 


Delegation  of  Authorities  of  the  Director 
in  27  CFR  part  30,  Gauging  Manual, 
dated  11/03/87,  is  hereby  canceled. 

3.  BACKGROUND.  Under  current 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
the  gauging  manual.  We  have 
determined  that  certain  of  these  should, 
in  the  interest  of  efficiency,  be  delegated 
to  a  lower  organizational  level. 

4.  DELEGATIONS.  Under  the 
authority  vested  in  the  Director,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-1 
(formerly  221),  dated  Jime  6,  1972,  and 
by  26  CFR  301.7701-9,  this  ATF  order 
delegates  certain  authorities  to  take  final 
action  prescribed  in  27  CFR  part  30  to 
subordinate  officers.  The  attached  table 
identifies  the  regulatory  sections, 
documents  and  authorized  ATF  officers. 
The  authorities  in  the  table  may  not  be 
redelegated.  An  ATF  organization  chart 
showing  the  directorates  involved  in 
this  delegation  order  has  been  attached. 

5.  QUESTIONS.  Any  questions 
concerning  this  order  should  be  directed 


to  the  Regulations  Division  at  202-927- 
8210. 

Bradley  A.  Buckles, 

Director. 

Table  of  Authorities,  Documents 
To  Be  Filed,  and  Authorized  Of- 
ficials 


Regulatory 
section 


§30.11— Bulk 
conveyance. 


Officer(s)  authorized  to  act 
or  receive  document. 


§30.21(0) 


§30,21(0) 

§30.24(3) 
§  30.24(b) 
§  30.31(b) 


§30.36 
§30.43 
§30.51 


Chief,  National  Revenue 
Center  (NRC),  to  approve 
containers  for  bulk  quan- 
tities uf>on  recommerxJa- 
tion  of  Area  Supervisor  or 
Chief.  Puerto  Rico  Oper- 
ations. 

Inspector,  Specialist,  or  Spe- 
cial Agent,  to  use  instru- 
ments ar>d  to  verify  accu- 
racy of  hydrometers  and 
ttiermometers  used  by 
propnetor 

Chief,  Akx>hol  and  Tot)aoco 
Laboratory,  to  approve 
ottier  methods  for  deter- 
mination of  specifk;  gravity 
and  tor  gauging 

Inspector.  Specialist  or  Spe- 
cial Agent 

Inspector.  Specialist  or  Spe- 
cial Agent 

Chief,  Akx>hol  and  Tot>acco 
Latx>ratory 

Chief,  Regulations  Division 

Chief,  Regulations  Division 

Chief,  Regulations  Division 
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ATF  Organization 


Oircctor 


AMifltant  Director 

i         (Field  Operations) 


Division  Director/       | 
Special  Agent  In  Charge  i 

' r 


r 


Assistant  Director        , 
(Alcohol  and  Tobacco)    \ 

r ' 


Assistant  Director 
(Science  and  Technology! 


Chief,  Revenue 
Division 


Chief,  Regulations 
Division 


Director, 
Laboratory  Services 


Assistant 

Special  Agent 

In  Charge 


Director  of 
Industry  Operations 


1 


L     _-_   i 

I 

Resident  Agent         Area  Supervisor  Chief,  Puerto 

In  Charge        [   ;  i   j  Rico  Operations 

IZ. 


I  Group  Supervisor 
I  Special  Agent  | 


I  r 


inspector 


"^  r" 


Inspector 


Chief,  National 
Revenue  Center 

-ziz: 

!    Section  Chief 


-{    j  Unit  Supervisor  I 


Specialist 


I 


Specislist 


n 


This  is  not  a  complete  organizational  chart  of  ATF 


(FR  Doc.  01-14469  Filed  6-7-01;  8:45  am) 
BtLUNG  COOE  4810-31-C 


UNITED  STATES  INSTITUTE  of  PEACE 

SunsMne  Act  Meeting 

AGENCY:  United  States  Institute  of  Peace 
DATE/TIME:  Thursday— June  21.  2001  (4 
p.m.-9  p.m.)  Friday— June  22,  2001  (9 
a.m.-6  p.m.)  Saturday— June  23.  2001  (9 
a.m.-12  noon) 

LOCATION:  Westfields  Marriott 
Conference  Center  Chantilly,  Virginia 


STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  June  2001  Board  Meeting; 
Approval  of  Minutes  of  the  Ninety- 
Ninth  Meeting  (March  22,  2001)  of  the 
Board  of  Directors;  Chairman's  Report; 
President's  Report;  Review  and 
Discussion  of  Individual  Grants  and 
Fellowships;  Review  Essay  Finalists  and 
Select  Winners;  Committee  Reports; 


Chief,  Alcohol  and  I 
I  Tobacco  Laboratory 


11 


Discuss  Research  &  Studies  project 
Reports;  Review  Fellowship  Program; 
Report  on  Peace  Scholars;  Update  on 
Training  Program;  Update  on  Education 
Program;  Other  General  Issues 
CONTACT:  Dr.  Sheryl  Brown,  Director, 
Officer  of  Commimications,  Telephone: 
(202)457-1700. 

Dated:  June  4,  2001. 
Charles  E.  Nelson, 

Vice  President  for  Management  and  Finance 
United  States  Institute  of  Peace. 
[FR  Doc.  01-14569  Filed  6-6-01;  10:20  am) 
BILLING  COOE  6820-AR-M 


Friday, 
June  8,  2001 


Part  n 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Reorganization  and 
Republication;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Autliority  and 
Organization;  Reorganization  and 
Republication 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revising  its 
regulation  for  its  delegations  of 
authority,  to  improve  information 
retrieval,  ensure  consistency,  clarify 
redelegation  statements,  update  the 
legal  citations  and  position  and 
organizational  titles,  and,  in  some 
instances,  redelegate  authorities  to 
additional  agency  officials  and 
employees.  This  action  is  necessary  to 
ensure  the  continued  accuracy  of  the 
regulations. 

DATES:  This  rule  is  effective  April  2, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Page  or  Robin  Phipps,  Division 
of  Management  Programs  (HFA-340), 
Food  and  Drug  Administration,  301- 
827-4816  or  301-827^806, 
respectively. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
revising  its  regulations  for  delegation  of 
authority  and  organization  in  part  5  (21 
CFR  part  5)  to  improve  information 
retrieval  by  agency  officials  and 
employees,  the  public,  and  affected 
industries;  to  ensure  the  accuracy  of  the 
regulation  by  removing  or  correcting 
obsolete  references  to  legislation, 
organizational  and  position  titles;  and  to 
improve  consistency  in  the  display  of 
the  information.  This  regulation 
includes  revisions  to  §  5.10  to  clarify 
that  the  authority  of  the  Secretary  of 
Health  and  Himian  Services  (the 
Secretary)  is  delegated  directly  to  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner),  as  well  as  to  correct  or 
remove  outdated  statutory  citations.  In 
21  CFR,  subpart  B  has  been 
substantially  reorganized,  made  into 
additional  subparts,  and  updated. 

Prior  to  November  1995,  the 
Commissioner  had  reported  to  the 
Assistcmt  Secretary  for  Health  (ASH), 
and  the  Commissioner  exercised 
authorify  delegated  from  the  Secretary 
through  the  ASH.  In  November  1995, 
the  Secretary  designated  U.S.  Public 
Health  Service  agencies,  including  FDA, 
as  Operating  Divisions  within  the 
Department  of  Health  and  Hiunan 


Services  that  report  directly  to  the 
Secretary,  and  deleted  the  Office  of  the 
ASH  (60  re  56605,  November  9,  1995). 
In  this  revision,  we  have  therefore 
modified  the  introductory  language  of 
§  5.10(a)  to  indicate  that  the  delegations 
are  from  the  Secretary  directly  to  the 
Commissioner,  and  we  have  moved  the 
delegations  formerly  listed  in  §  5.10(c), 
(d).  and  (f)  into  §  5.10(a). 

In  this  revision,  we  have  also  removed 
or  corrected  obsolete  citations  to 
legislation  in  §  5.10  and  in  the  agency 
delegations.  Following  are  the  legal 
citations  that  we  removed  or  corrected, 
as  appropriate: 

(1)  In  §  5.10(a)(1)  and  in  §  5.32 
(formerly  §  5.35),  we  removed  references 
to  the  Tea  Importation  Act,  which 
Congress  repealed  by  Public  Law  104- 
128,  section  2. 

(2)  We  removed  §  5.10(a)(3),  which 
pertained  to  electronic  product 
radiation  control  under  the  PHS  Act 
(PHS  Act),  because  Congress  transferred 
these  provisions  from  the  PHS  Act  to 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (the  act)  by  Public  Law  101-629, 
section  19(a).  Additionally  in  §§5.800, 
5.601,  5.602,  5.603,  5.604,  5.605,  and 
5.606  (formerly  §§5.45.  5.87,  5.88,  5.89, 
5.90,  5.91,  and  5.92),  we  revised 
citations  for  electronic  product  radiation 
control  to  the  act  instead  of  the  PHS 
Act 

(3)  In  §5.10(a)(19)  (formerly 

§  5.10(a)(20)),  we  updated  the  reference 
to  the  acceptance  of  gifts,  which  was 
formerly  codified  under  the  PHS  Act  (at 
42  U.S.C.  219)  and  is  now  codified  at  42 
U.S.C.  238  by  Public  Law  103-43,  title 
XX,  section  2010(a)(l)-(3). 

(4)  We  removed  §  5.10(a)(22).  which 
pertained  to  waiving  matching 
requirements  on  state  and  local 
governments  under  title  X  of  the  Public 
Works  and  Economic  Development  Act 
of  1965  (42  U.S.C.  3246b(b)(3)),  because 
Congress  repealed  section  1003(b)(3), 
title  X,  of  that  act  by  Public  Law  105- 
393,  tide  I,  section  102(c). 

(5)  In  §5.10(a)(22)  (formerly 

§  5.10(a)(24)),  we  removed  the  reference 
to  section  1704(6)  of  the  PHS  Act, 
because  Congress  repealed  it  by  Public 
Law  98-551,  section  2(b). 

(6)  We  removed  §  5.10(a)(28),  which 
pertained  to  a  registry  for  cardiac 
pacemaker  devices  and  leads  under 
section  1862(h)(1),  (2)(A),  and  (3)  of  die 
Social  Security  Act  (42  U.S.C. 
1395y(h)(l),  (2)(A),  and  (3))  because 
Congress  repealed  section  1862(h)  (42 
U.S.C.  1395y(h))  by  Public  Law  104- 
224,  section  1.  Additionally,  we 
removed  former  §  5.28,  regarding 
payments  for  cardiac  pacemaker  devices 
and  pacemaker  leads,  because  Congress 
repealed  the  statutory  provision. 


(7)  In  §5.10(a)(26)  (formerly 
§  5.10(a)(29)),  we  updated  citations 
under  the  Stevenson- Wydler 
Technology  Innovation  Act  of  1980, 
because  Congress  placed  what  had  been 
section  11(b)(3)  into  11(b)(3)(D)  and 
what  had  been  section  11(b)(4)  into 
11(b)(3)(C)  by  Public  Uw  104-113. 
section  4. 

At  the  end  of  each  section  of  the 
reorganized  §§  5.20  through  5.1000,  we 
have  added  the  appropriate  redelegation 
statements.  Although  the  officials  imder 
§5.20fb)  (the  Deputy  Commissioner; 
Senior  Associate  Commissioner;  Deputy 
Commissioner  for  International  and 
Constituent  Relations;  Senior  Associate 
Commissioner  for  Management  and 
Systems;  Senior  Associate 
Commissioner  for  Policy,  Planning,  and 
Legislation;  and  the  Associate 
Commissioner  for  Regulatory  Affairs) 
have  all  the  authorities  of  the 
Commissioner,  their  tides  appear  in 
other  sections  of  the  reorganized  §§5.21 
through  5.1000,  generally  to  indicate 
that  they  are  the  agency  officials  who 
would  principally  exercise  the 
authority.  Further,  in  some  instances, 
the  Commissioner  has  delegated 
authorities  to  additional  agency  officials 
to  ensure  more  efficient  operations. 

For  the  convenience  of  the  user,  we 
have  established  additional  subparts  to 
categorize  the  information  about 
delegations  within  FDA  by  functional 
areas.  In  this  revision,  die  subparts  are 
Subpart  B,  General  Redelegations  of 
Authority;  Subpart  C,  Human  Drugs, 
Redelegations  of  Authority;  Subpart  D, 
Biologies,  Redelegations  of  Authority; 
Subpart  E,  Food  and  Cosmetics, 
Redelegations  of  Authority;  Subpart  F, 
Medical  Devices,  Redelegations  of 
Authority;  Subpart  G,  Animal  Drugs, 
Redelegations  of  Authority;  Subpart  H, 
Radiation  Control,  Redelegations  of 
Authority;  Subpart  I,  Product 
Designation,  Redelegations  of  Authority; 
Subpart  J,  Imports  and  Exports, 
Redelegations  of  Authority;  Subpart  K, 
Orphan  Products.  Redelegations  of 
Authority;  Subpart  L,  Mammography 
Facilities,  Redelegations  of  Authority; 
and  Subpart  M,  Organization.  We  have 
cross-referenced  (in  the  attached 
Appendix)  the  former  subparts  and 
sections  to  the  new  subparts  and 
sections;  and  we  are  displaying  the 
entire  text  of  the  revised  part  5. 

The  agency  is  issuing  tnis  rule  as  a 
final  rule  without  publishing  a  general 
notice  of  proposed  rulemaking  because 
such  notice  is  not  required  for  this  rule 
of  agency  organization,  procedure,  or 
practice  under  5  U.S.C.  533(b)(A). 

The  agency  has  determined  under  21 
CFR  25.30  that  this  action  is  of  a  type 
that  does  not  individually  or 
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cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts:  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affecting  in  a  material  way  a 
sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  The  agency  finds  that  this  final 
rule,  which  reorganizes,  updates,  and 
clarifies  the  agency's  internal 
delegations,  is  not  a  significant  rule  as 
defined  by  Executive  Order  12866.  No 
analysis  is  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  because  the  agency  is  issuing 
it  without  publishing  a  general  notice  of 
proposed  rulemaking,  as  explained 
previously  in  this  document. 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

The  agency  plans  to  migrate  to  an 
Intra/Intemet-based  system  for 
publishing  the  delegations  of  authority 
and  eventually  remove  them  from  part 
5.  The  agency  will  publish  a  nodce  to 
make  that  change  effective  and  provide 
the  Internet  website  address. 

The  Commissioner  hereby  ratifies  and 
affirms  any  actions  taken  by  the 
delegates  and  their  subordinates,  which 
in  effect,  involved  the  exercise  of  the 


authorities  delegated  herein  prior  to  the 
effective  date  of  this  notice. 

List  of  Subiects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  tide  21  CFR  part  5 
is  revised  to  read  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  Part  5  is  revised  in  its  entirety  to 
read  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

SubfMrt  A— Delegations  of  Authority  to  the 
Commissioner  of  Food  and  Drugs 

Sec. 

5.10  Delegations  from  the  Secretary  for 
Health  and  Human  Services  to  the 
Commissioner  of  Food  and  Drugs. 

5.11  Reservation  of  authority. 

Subpart  B— General  Redelegations  of 
Authority 

Sec. 

5.20  General  redelegations  of  authority  from 
the  Commissioner  to  other  officers  of  the 
Food  and  Drug  Administration. 

5.21  Emergency  functions. 

5.22  Certification  of  true  copies  and  use  of 
Department  seal. 

5.23  Disclosure  of  official  records  and 
authorization  of  testimony. 

5.24  Authority  relating  to  technology 
transfer. 

5.25  Research,  investigation,  and  testing 
programs  and  health  information  and 
promotion  programs. 

5.26  Service  fellowships. 

5.27  Patent  term  extensions  for  human  drug 
products,  medical  devices,  and  food  and 
color  additives;  and  authority  to  perform 
due  diligence  determinations  and 
informal  hearings. 

5.28  Hearings. 

5.29  Petitions  under  part  10. 

5.30  Authority  to  select  temporary  voting 
members  for  advisory  committees  and 
authority  to  sign  conflict  of  interest 
waivers. 

5.31  Enforcement  activities. 

5.32  Certification  following  inspections. 

5.33  Issuance  of  reports  of  minor  violations. 

5.34  Issuance  of  notices  relating  to 
proposals  and  orders  for  debarment  and 
denial  of  an  application  to  terminate 
debarment. 

5.35  Officials  authorized  to  make 
certification  under  5  U.S.C.  605(b)  for 
any  proposed  and  Tinal  rules. 

Subpart  C— Human  Drugs;  Redelegations  of 
Authority 

Sec. 

5.100    Issuance  of  notices  implementing  the 

provisions  of  the  Drug  Amendments  of 

1962. 


5.101  Termination  of  exemptions  for  new 
drugs  for  investigational  use  in  human 
beings. 

5.102  Authority  to  approve  and  to 
withdraw  approval  of  a  charge  for 
investigational  new  drugs. 

5.103  Approval  of  new  drug  applications 
and  their  supplements. 

5.104  Responses  to  Drug  Enforcement 
Administration  temporary  scheduling 
notices. 

5.105  Issuance  of  notices  relating  to 
proposals  to  refuse  approval  or  to 
withdraw  approval  of  new  drug 
applications  and  their  supplements. 

5.106  Submission  of  and  effective  approval 
dates  for  abbreviated  new  drug 
applications  and  certain  new  drug 
applications. 

5.107  Extensions  or  stays  of  effective  dates 
for  compliance  with  certain  labeling 
requirements  for  human  prescription 
drugs. 

5.108  Authority  relating  to  waivers  or 
reductions  of  prescription  drug  user  fees. 

5.109  Issuance  of  written  notices 
concerning  patent  information,  current 
good  manufacturing  practices  and  false 
or  misleading  labeling  of  new  drugs. 

Subpart  D— Biologies;  Redelegations  of 
Authority 

Sec. 

5.200    Functions  pertaining  to  safer 
vaccines. 

5.^01     Redelegation  of  the  Center  for 
Biologies  Evaluation  and  Research 
Director's  program  authorities. 

5.202  Issuance  of  notices  of  opportunity  for 
a  hearing  on  proposals  for  denial  of 
approval  of  applications  for  licenses, 
suspension  of  licenses,  or  revocation  of 
licenses  and  ceriain  notices  of  revocation 
of  licenses. 

5.203  Issuance  and  revocation  of  licenses 
for  the  propagation  or  manufacture  and 
preparation  of  biological  products. 

5.204  Notification  of  release  for  distribution 
of  biological  products.  ^ 

Subpart  E— Foods  and.  Cosmetics; 
Redelegations  of  Authority 

Sec. 

5.300  Food  standards,  food  additives, 
generally  recognized  as  safe  (GRAS) 
substances,  color  additives,  nutrient 
content  claims,  and  health  claims. 

5.301  Issuance  of  initial  emergency  permit 
orders  and  notices  of  confirmation  of 
effective  date  of  Rnal  regulations  on  food 
for  human  and  animal  consumption. 

5.302  Detention  of  meat,  poultry,  eggs,  and 
related  products. 

5.303  Establishing  standards  and  approving 
accrediting  bodies  under  the  National 
Laboratory  Accreditation  Program. 

5.304  Approval  of  schools  providing  food- 
processing  instruction. 

Subpart  F— Medicsl  Devices  snd 
Radiological  Health;  Redelegations  of 
Authority 

Sec. 

5.400    Issuance  of  Federal  Register 

documents  to  recognize  or  to  withdraw 
recognition  of  a  standard  to  meet 
premarl(et  submission  requirements. 
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5.401  Issuance  of  Federal  Register 
documents  pertaining  to  exemptions 
from  premarket  notification. 

5.402  Detention  of  adulterated  or 
misbranded  medical  devices. 

5.403  Authorization  to  use  alternative 
evidence  for  determination  of  the 
effectiveness  of  medical  devices. 

5.404  Notification  of  petitioners  of 
determinations  made  on  petitions  for 
reclassification  of  medical  devices. 

5.405  Determination  of  classification  of 
devices. 

5.406  Notification  to  sponsors  of 
deficiencies  in  petitions  for 
reclassification  of  medical  devices. 

5.407  Approval,  disapproval,  or  withdrawal 
of  approval  of  product  development 
protocols  and  applications  for  premarket 
approval  for  medical  devices. 

5.408  Determinations  concerning  the  type 
of  valid  scientiHc  evidence  submitted  in 
a  premarket  approval  application. 

5.409  Determinations  that  medical  devices 
present  unreasonable  risk  of  substantial 
harm. 

5.410  Orders  to  repair  or  replace,  or  make 
refunds  for,  medical  devices. 

5.411  Medical  device  recall  authority. 

5.412  Temporary  suspension  of  a  medical 
device  application. 

5.413  Approval,  disapproval,  or  withdrawal 
of  approval  of  applications  and  entering 
into  agreements  for  investigational 
device  exemptions. 

5.414  Postmarket  surveillance. 

5.415  Authority  relating  to  medical  device 
reporting  procedures. 

5.416  Medical  device  tracking. 

5.417  Authority  pertaining  to  accreditation 
functions  for  medical  devices. 

Subpart  G — Animal  Drugs;  Redelegatlons  of 
Authority. 

Sec. 

5.500  Issuance  of  Federal  Register 

documents  pertaining  to  the 
determination  of  safe  levels,  notice  of 
need  for  development  of  an  analytical 
method,  notice  of  availability  of  a 
developed  emalytical  method,  and 
prohibition  of  certain  extralabel  drug 
use. 

5.501  Approval  of  new  animal  drug 
applications,  medicated  feed  mill  license 
applications  and  their  supplements. 

5.502  Issuance  of  notices,  proposals,  and 
orders  relating  to  new  animal  drugs  and 
medicated  feed  mill  license  applications. 

5.503  Submission  of  and  effective  approval 
dates  for  abbreviated  new  animal  drug 
applications  and  certain  new  animal 
drug  applications. 

5.504  Issuance  of  written  notices 
concerning  patent  information,  current 
good  manufacturing  practices  and  false 
or  misleading  labeling  of  new  animal 
drugs  and  feeds  bearing  or  containing 
new  animal  drugs. 

5.505  Termination  of  exemptions  for  new 
drugs  for  investigational  use  in  animals. 

Subpart  H — Radiation  Control; 
Redelegatlons  of  Authority 

Sec. 

5.600    Variances  from  performance 
standards  for  electronic  products. 


5.601  Exemption  of  electronic  products 
from  performance  standards  and 
prohibited  acts. 

5.602  Testing  programs  and  methods  of 
certification  and  identification  for 
electronic  products. 

5.603  Notification  of  defects  in,  and  repair 
or  replacement  of,  electronic  products. 

5.604  Manufacturers  requirement  to 
provide  date  to  ultimate  purchasers  of 
electronic  products. 

5.605  Dealer  and  distributor  direction  to 
provide  data  to  manufacturers  of 
electronic  products. 

5.606  Acceptance  of  assistance  from  State 
and  Local  authorities  for  enforcement  of 
radiation  control  legislation  and 
regulations. 

Subpart  I — Product  Designation; 
Redelegatlons  of  Authority 

Sec. 

5.700  Authority  relating  to  determination  of 
product  primary  jurisdiction. 

5.701  Premarket  approval  of  a  product  that 
is  or  contains  a  biologic,  a  device,  or  a 
drug. 

Subpart  J — imports  and  Exports; 
Redelegatlons  of  Authority 

Sec. 

5.800  Imports  and  exports. 

5.801  Export  of  unapproved  drugs. 

5.802  Manufacturer's  resident  import 
agents. 

Subpart  K — Orphan  Products; 
Redelegatlons  of  Authority 

Sec.    5.900  Orphan  products. 

Subpart  L — Mammography  Facilities; 
Redelegations  of  Auttiority 

Sec. 

5.1000    Authority  to  ensure  that 

mammography  facilities  meet  quality 

standards. 

Subpart  M — Organization 

Sec. 

5.1100    Headquarters. 

5.1105    Chief  Counsel,  Food  and  Drug 

Administration. 
5.1110    Food  and  Drug  Administration 

Public  Information  Offices. 
5.1115    Field  Structure. 

Authority:  5  U.S.C.  504,  552,  App.  2  605; 
7  U.S.C.  138a,  2217;  15  U.S.C.  638,  1261- 
1282,  1451-1461,  3701-3711a;  21  U.S.C,  61- 
63,  141-149,  301-394,  467f,  679(b).  801-886, 
1031-1309,  1401-1403;  35  U.S.C.  156:  42 
U.S.C.  238,  241,  242,  242a,  2421,  242n,  242o, 
243,  262,  263,  264.  265,  300u-300u-5, 
300aa-l,  300ar-25-28,  300cc,  300ff,  1395y, 
4332,  4831(a),  10007-10008;  E.O.  11921,  41 
FR  24294,  3  CFR,  1977  Comp..  p.  124-131; 
E.O.  12591,  52  FR  13414,  3  CFR,  1988  Comp., 
p.  220-223. 

Subpart  A — Delegations  of  Authority  to 
the  Commissioner  of  Food  and  Drugs 

§  5.1 0    Delegations  from  the  Secretary  of 
liealth  and  Human  Services  to  the 
Commissioner  of  Food  and  Drugs. 

(a)  The  Secretary  of  Health  and 
Human  Services  (the  Secretary)  has 


redelegated  to  the  Commissioner  of 
Food  and  Drugs  (Commissioner),  with 
authority  to  redelegate  (except  when 
specifically  prohibited),  all  authority  as 
follows: 

(1)  Functions  vested  in  the  Secretary 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  301  et  seq.],  as 
amended,  the  Filled  Milk  Act  (21  U.S.C. 
61-63),  the  Federal  Import  Milk  Act  (21 
U.S.C.  141  et  seq.),  the  Federal  Caustic 
Poison  Act  (44  Stat.  1406;  see  also 
Public  Law  86-613,  section  19,  formerly 
section  18)  and  The  Fair  Packaging  and 
Labeling  Act  (15  U.S.C.  1451  et  seq.), 
imder  section  12  of  Reorganization  Plan 
No.  IV  and  Reorganization  Plan  No.  1  of 
1953,  including  authority  to  administer 
oaths  vested  in  the  Secretary  of 
Agriculture  by  7  U.S.C.  2217. 

(2)  Functions  vested  in  the  Secretary 
under  section  301  (Research  and 
Investigations);  section  307 
(International  Cooperation);  and  section 
311  (Federal-State  Cooperation)  of  the 
Public  Health  Service  Act  (the  PHS  Act) 
(42  U.S.C.  241.  2421,  243),  as  amended, 
which  relate  to  the  fimctions  of  the 
Food  and  Drug  Administration. 

(3)  Functions  vested  in  the  Secretary 
under  section  361  of  the  PHS  Act  (42 
U.S.C.  264),  as  amended,  which  relate  to 
the  law  enforcement  functions  of  the 
Food  and  Drug  Administration 
concerning  the  following  products  and 
activities:  Biologicals  (including  blood 
and  blood  products);  interstate  travel 
sanitation  (except  interstate 
transportation  of  etiologic  agents  under 
42  CFR  part  72);  food  (including  milk 
and  food  service  sanitation  and  shellfish 
sanitation);  and  drugs,  devices, 
cosmetics,  electronic  products,  and 
other  items  or  products  regulated  by  the 
Food  and  Drug  Administration. 

(4)  Functions  vested  in  the  Secretary 
under  sections  351  and  352  of  part  F, 
subpart  1  of  the  PHS  Act  (42  U.S.C.  262 
and  263),  as  amended  (Biological 
Products),  insofar  as  they  relate  to  the 
functions  assigned  to  the  Food  and  Drug 
Administration. 

(5)  Functions  vested  in  the  Secretary 
under  section  302(a)  of  the  PHS  Act  (42 
U.S.C.  242(a)),  as  amended,  which  relate 
to  the  determination  and  reporting 
requirements  with  respect  to  the 
medicinal  and  scientific  requirements  of 
the  United  States  for  controlled 
substances. 

(6)  Functions  vested  in  the  Secretary 
imder  section  303  of  the  PHS  Act  (42 
U.S.C.  242a),  as  amended,  which  relate 
to  the  authorization  of  persons  engaged 
in  research  on  the  use  and  effect  of 
drugs  to  protect  the  identity  of  their 
research  subjects  with  respect  to  drugs 
scheduled  under  Public  Law  91-513  for 
which  an  investigational  new  drug 
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application  is  filed  with  the  Food  and 
Drug  Administration  and  with  respect  to 
all  drugs  not  scheduled  under  Public 
Law  91-513. 

(7)  Functions  vested  in  the  Secretary 
pertaining  to  section  4  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (Public  Law 
91-513,  84  SUt.  1241)  which  relate  to 
the  determination  of  the  safety  and 
effectiveness  of  drugs  or  to  approve  new 
drugs  to  be  used  in  the  treatment  of 

I    narcotic  addicts. 

(8)  Functions  vested  in  the  Secretary 
pertaining  to  section  303(f)  of  the 
Controlled  Substances  Act  (21  U.S.C. 
823(f)).  which  relate  to  the  merits  of  the 
research  protocol  and  to  the 
determination  of  the  qualifications  and 
competency  of  practitioners  wishing  to 
conduct  research  with  controlled 
substances  listed  in  Schedule  I  of  the 
Act. 

(9)  Functions  vested  in  the  Secretary 
pertaining  to  provisions  of  the 
Controlled  Substances  Act  (21  U.S.C. 
801  et  seq.),  which  relate  to 
administration  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  301 
et  seq.). 

(10)  Fimctions  vested  in  the  Secretary 
under  section  409(b)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  679(b)),  which 
relate  to  the  detention  of  any  carcass, 
part  thereof,  meat,  or  meat  product  of 
cattle,  sheep,  swine,  goats,  or  equines. 

(11)  Functions  vested  in  the  Secretary 
imder  section  24(b)  of  the  Poultry 
Products  Inspection  Act  (21  U.S.C. 
467f(b)),  which  relate  to  the  detention  of 
any  poultry  carcass,  part  thereof,  or 
poultry  product. 

(12)  Functions  vested  in  the  Secretary 
under  the  Egg  Products  Inspection  Act 
(21  U.S.C.  1031  et  seq.). 

(13)  Functions  vested  in  the  Secretary 
by  amendments  to  the  foregoing  statutes 
subsequent  to  Reorganization  Plan  No.  1 
of  1953. 

(14)  Function  of  issuing  all 
regulations  of  the  Food  and  Drug 
Administration,  except  as  provided  in 
§5.11.  The  reservation  of  authority 
contained  in  Chapter  2-000  of  the 
Department  Organization  Manual  shall 
not  apply- 

(15)  Functions  vested  in  the  Secretary 
under  section  1103  of  Executive  Order 

1 1490.  as  amended  by  Executive  Order 
11921.  which  relate  to  emergency  health 
functions  as  they  pertain  to  the 
operations  and  functional 
responsibilities  assigned  to  the  agency. 
This  authority  shall  be  exercised  in 
accordance  with  section  102  and 
pertinent  sections  of  part  30  of 
Executive  Order  11490  and  guidelines 
issued  by  the  Federal  Preparedness 
Agency  of  the  General  Services 


Administration  and  the  Office  of  the 
Secretary. 

(16)  Function  vested  in  the  Secretary 
of  authorizing  and  approving 
miscellaneous  and  emergency  expenses 
of  enforcement  activities. 

(17)  Functions  vested  in  the  Secretary 
under  the  Federal  Advisory  Committee 
Act.  Public  Law  92-463,  to: 

(i)  Renew,  recharter,  amend  and 
terminate  established  Federal  Advisory 
Committees; 

(ii)  Authority  to  approve  waivers  to 
appoint  committee  members  to 
established  Federal  Advisory 
Committees; 

(iii)  Authority  to  close  review 
meetings  following  approval  by  the 
Office  of  the  General  Counsel  based  on 
a  determination  that  the  Advisory 
Committee  meeting  or  a  portion  Uiereof 
may  be  closed  to  the  public  under  the 
provisions  of  5  U.S.C.  552b(c)  and 
section  10(d)  of  the  Federal  Advisory 
Committee  Act.  These  authorities  are  to 
be  exercised  in  accordance  with  the 
requirements  of  5  U.S.C.  552b;  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463);  Departmental  regulations 
(45  CFR  part  11.  superseded  by  41  CFR 
part  101-6);  and  any  other  applicable 
statutes  and  regulations.  These 
authorities  may  be  redelegated. 

(18)  Functions  vested  in  the  Secretary 
under  the  second  sentence  of  section 
310(a)  and  under  section  310(b)  (Health 
Conferences  and  Health  Education 
Information)  of  the  PHS  Act  (42  U.S.C. 
242o),  as  amended,  to  call  for  a 
conference  and  invite  as  many  health 
authorities  and  officials  of  State  or  local 
public  or  private  agencies  or 
organizations  as  deemed  necessary  or 
proper  on  subjects  related  to  the 
functions  of  the  Food  and  Drug 
Administration,  and  to  issue 
information  related  to  health  for  the  use 
of  the  public  and  other  pertinent  health 
information  for  the  use  of  persons  and 
institutions  concerned  with  health 
services  when  such  information  is 
related  to  the  functions  of  the  Food  and 
Drug  Administration. 

(19)  Functions  vested  in  the  Secretary 
under  section  2701  of  the  PHS  Act  (42 
U.S.C.  238),  as  amended,  to  accept  offers 
of  gifts,  excluding  the  acceptance  of  gifts 
of  real  property.  Only  the  authority  to 
accept  unconditional  gifts  of  personal 
property  valued  at  $5,000  or  less  may  be 
redelegated. 

(20)  Functions  vested  in  the  Secretary 
under  section  362  of  the  PHS  Act  (42 
U.S.C.  265).  as  amended,  which  relate  to 
the  prohibition  of  the  introduction  of 
foods,  drugs,  devices,  cosmetics, 
electronic  products,  and  other  items  or 
products  regulated  by  the  Food  and 
Drug  Administration  into  the  United 


States  when  it  is  determined  that  it  is 
required  in  the  interest  of  public  health 
when  such  fimctions  relate  to  the  law 
enforcement  functions  of  the  Food  and 
Drug  Administration. 

(21)  Fimctions  vested  in  the  Secretary 
under  section  401(a)  of  the  Lead-Based 
Paint  Poisoning  Prevention  Act,  as 
amended  by  Public  Law  94-317  (42 
U.S.C.  4831(a)).  relating  to  the 
prohibition  of  the  application  of  lead- 
based  paint  to  cooking,  drinking,  or 
eating  utensils. 

(22)  Functions  vested  in  the  Secretary 
for  the  health  information  and  health 
promotion  program  under  title  XVn  of 
the  PHS  Act  (42  U.S.C.  300u  et  seq.),  as 
amended,  insofar  as  the  authorities 
pertain  to  functions  assigned  to  the 
Food  and  Drug  Administration.  The 
delegation  includes,  but  is  not  limited 
to,  the  authorities  under:  Section 
1702(a)(1)  and  (3)  and  section  1704(1) 
and  (2)  (42  U.S.C.  300u-l(a)  and  (3)  and 
300u-3(l)  and  (2)).  The  delegaUon 
excludes  the  authority  to  select  all 
Senior  Executive  Service,  supergrade 
and  equivalent,  and  Schedule  C  (GS-12 
and  above)  positions;  issue  regulations; 
and  submit  reports  to  the  President. 

(23)  To  administer  a  Small  Business 
Innovation  Research  Program  under 
section  9  of  the  Small  Business  Act  (15 
U.S.C.  638),  as  amended.  The  delegation 
excludes  the  authority  to  issue 
regulations,  establish  advisory  councils 
and  committees,  appoint  members  to 
advisory  councils  and  committees,  and 
submit  reports  to  Congress. 

(24)  Functions  vested  in  the  Secretary 
under  sections  982  and  983  of  the 
Consumer-Patient  Radiation  Health  and 
Safety  Act  of  1981  (the  Act)  (42  U.S.C. 
10007  and  10008),  as  amended.  The 
delegation  excludes  the  authority  to 
issue  regulations  and  submit  reports  to 
Congress.  The  authority  delegated  under 
section  983  of  the  Act  may  only  be 
exercised  as  it  relates  to  functions 
assigned  to  the  Food  and  Drug 
Administration. 

(25)  Functions  vested  in  the  Secretary 
under  section  156  of  title  35  of  the  U.S. 
Code  (35  U.S.C.  156),  as  amended, 
which  allows  for  the  extension  of  patent 
terms  for  human  drug  products,  medical 
devices,  food  additives,  and  color 
additives  subject  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  These 
authorities  may  be  redelegated,  except 
the  authority  to  make  due  diligence 
determinations  under  section 
156(d)(2)(B),  which  may  not  be 
redelegated  to  an  Office  below  the 
Office  of  the  Commissioner  of  Food  and 
Drugs. 

(26)  Functions  vested  in  the  Secretary 
under  the  Stevenson- Wydler 
Technology  Innovation  Act  of  1980  (15 
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U.S.C.  3701  et  seq.)  {the  Act),  as 
amended,  and  under  Executive  Order 
12591  of  April  10, 1987.  as  they  pertain 
to  the  hmctions  of  the  Food  and  Drug 
Administration.  The  delegation 
excludes  the  authority  to  issue 
regulations  and  submit  reports  to 
Ck)ngress;  under  section  11(a)(2)  of  the 
Act  (15  U.S.C.  3710a(a)(2))  to  approve 
agreements  and  contracts  with 
invention  management  organizations; 
and  under  section  11(c)(3)(B)  of  the  Act 
(15  U.S.C.  3710a(c)(3)(B))  to  propose 
necessary  statutory  changes  regarding 
conflict  of  interest. 

(i)  The  authorities  under  sections 
11(c)(5)  (A)  and  (B)  of  the  Act  (15  U.S.C. 
3710a  (c)(5)  (A)  and  (B))  to  disapprove 
or  require  the  modification  of 
cooperative  research  and  development 
agreements  and  licensing  agreements 
after  the  agreement  is  presented  to  the 
Commissioner  by  the  head  of  the 
laboratory  concerned,  and  to  transmit 
written  explanation  of  such  disapproval 
or  modification  to  the  head  of  the 
laboratory  concerned,  may  be 
redelegated  only  to  a  senior  official  in 
the  inunediate  Office  of  the 
Conunissioner. 

(ii)  The  following  authorities  may  not 
be  redelegated:  The  authority  under 
section  11(b)(3)(D)  of  the  Act  (15  U.S.C. 
3710a(b)(3)(D))  to  waive  a  right  of 
ownership  which  the  Federal 
Government  may  have  to  an  invention 
made  under  a  cooperative  research  and 
development  agreement;  the  authority 
under  section  11(b)(3)(C)  of  the  Act  (15 
U.S.C.  3710a(b)(3)(C))  to  permit 
employees  or  former  employees  to 
participate  in  efforts  to  conunercialize 
inventions  they  made  while  in  the 
service  of  the  United  States;  the 
authority  under  section  11(c)(3)(A)  of 
the  Act  (15  U.S.C.  3710a(c)(3)(A))  to 
review  employee  standards  of  conduct 
for  resolving  potential  conflicts  of 
interest;  the  authority  under  section 
13(a)(1)  of  the  Act  (15  U.S.C. 
3710c(a)(l))  to  retain  any  royalties  or 
other  income,  except  as  provided  in 
section  13(a)(2)  of  the  Act  (15  U.S.C. 
3710c(a)2));  and  the  authority  under 
section  13(a)(l)(A)(i)  of  the  Act  (15 
U.S.C.  3710c(a)(l)(A)(i))  to  pay  royalties 
or  other  income  the  agency  receives  on 
account  of  an  invention  to  the  inventor 
if  the  inventor  was  an  employee  of  the 
agency  at  the  time  the  invention  was 
made. 

(iii)  Any  authorities  under  paragraph 
(a)(26)  of  this  section  delegated  by  the 
Commissioner  may  not  be  further 
redelegated. 

(27)  Functions  vested  in  the  Secretary 
under  sections  4702,  4703,  and  4704  of 
the  Pesticide  Monitoring  Improvements 
Act  of  1988  (21  U.S.C.  1401-1403)  that 


relate  to  pesticide  monitoring  and 
enforcement  information,  foreign 
pesticide  information,  and  pesticide 
analytical  methods.  The  delegation 
excludes  the  authority  to  submit  reports 
to  Congress. 

(28)  Functions  vested  in  the  Secretary 
under  sections  2312(a)(1)  and  (2)(B).  (b), 
and  (c)  (Use  of  Investigational  New 
Drugs  with  Respect  to  Acquired 
Immunodeficiency  Syndrome);  2314(c) 
(Scientific  and  Ethical  Guidelines  for 
Certain  Treatments);  and  2317(d)  and  (e) 
(Information  Services)  of  title  XXIII  of 
the  PHS  Act  (42  U.S.C.  300cc-12(a)(l) 
and  (2)(B).  (b)  and  (c).  300cc-14(c)  and 
300CC-17  (d)  and  (e)),  as  amended, 
insofar  as  these  authorities  pertain  to 
the  functions  assigned  to  the  Food  and 
Drug  Administration.  The  delegation 
excludes  the  authority  to  issue 
regulations,  submit  reports  to  the 
Congress,  establish  advisory  committees 
or  national  commissions,  and  appoint 
members  to  such  committees  or 
commissions. 

(29)  Functions  vested  in  the  Secretary 
under  section  2672(a)(1)  (A)  and  (B) 
(Provisions  Relating  to  Blood  Banks) 
and  section  2672(a)(2)  (Information  and 
Training  Programs)  of  the  PHS  Act  (42 
U.S.C.  300ff-72(a)(l)(A)  and  (B)  and 
(a)(2)  et  seq.),  as  amended,  insofar  as 
these  authorities  pertain  to  the  functions 
assigned  to  the  Food  and  Drug 
Administration.  The  delegations 
exclude  the  authority  to  issue 
regulations,  submit  reports  to  the 
Congress,  establish  advisory  committees 
or  national  commissioners,  and  appoint 
members  to  such  committees  or 
commissions. 

(30)  Functions  vested  in  the  Secretary 
under  sections  1322(b)  and  (c)  of  the 
Food,  Agriculture.  Conservation,  and 
Trade  Act  of  1990  (the  National 
Laboratory  Accreditation  Program)  (7 
U.S.C.  138a).  as  amended  hereafter, 
which  relate  to  setting  standards  for  the 
National  Laboratory  Accreditation 
Program  and  approving  State  agencies 
or  private,  nonprofit  entities  as 
accrediting  bodies  to  implement 
certification  and  quality  assurance 
programs  in  accordance  with  the 
requirements  of  this  section.  The 
delegation  excludes  the  authority  to 
submit  reports  to  Congress. 

(31)  Functions  vested  in  the  Secretary 
under  part  C.  subtitle  2  of  title  XXI  of 
the  PHS  Act  (42  U.S.C.  300aa-25  et 
seq.),  as  amended,  and  the  National 
Childhood  Vaccine  Injury  Act  of  1986 
(42  U.S.C.  300aa-l  note),  as  amended 
hereafter,  as  follows: 

(i)  Section  2125  of  the  PHS  Act  (42 
U.S.C.  300aa-25) — Recording  and 
reporting  of  information. 


(ii)  Section  2127  of  the  PHS  Act  (42 
U.S.C.  300aa-27) — Mandate  for  safer 
childhood  vaccines. 

(iii)  Section  2128  of  the  PHS  Act  (42 
U.S.C.  300aa-28) — Manufacturer 
recordkeeping  and  reporting. 

(iv)  Section  312  of  the  National 
Childhood  Vaccine  Injury  Act  of  1986 — 
Related  studies  (42  U.S.C.  300aa-l 
note). 

(v)  Section  313  of  the  National 
Childhood  Vaccine  Injury  Act  of  1986 — 
Study  of  other  vaccine  risks  (42  U.S.C. 
300aa-l  note). 

(vi)  Section  314  of  the  National 
Childhood  Vaccine  Injury  Act  of  1986 — 
Review  of  warnings,  use  instructions, 
and  precautionary  information  (42 
U.S.C.  300aa-l  note). 

(vii)  The  delegation  excludes  the 
authority  to  issue  regulations  and 
submit  reports  to  Congress. 

(32)  Functions  vested  in  the  Secretary 
imder  section  201(h)(4)  of  the 
Controlled  Substances  Act  (Title  II  of 
the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970,  as 
amended)  (21  U.S.C.  811(h)(4))  to 
provide  responses  to  the  Drug 
Enforcement  Administration's 
temporary  scheduling  notices.  The 
delegation  excludes  the  authority  to 
submit  reports  to  Congress. 

(33)  Functions  vested  in  the  Secretary 
under  the  Safe  Medical  Devices  Act  of 
1990  (Pub.  L.  101-629).  as  amended 
hereafter  (e.g..  21  U.S.C.  360c  note.  360i 
note,  and  360j  note).  The  delegation 
excludes  the  authority  to  submit  reports 
to  Congress. 

(34)  Functions  vested  in  the  Secretary 
under  section  601  of  Effective 
Medication  Guides  of  the  Agriculture, 
Riual  Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act  of  1997  (Public  Law 
104-180),  as  amended  hereafter.  The 
delegation  excludes  the  authority  to 
issue  reports  to  Congress. 

(35)  The  Secretary  has  redelegated  to 
the  Commissioner  of  Food  and  Drugs,  or 
his  designee,  the  authority  to  take  final 
action  on  matters  pertaining  to  section 
203  of  the  Equal  Access  to  Justice  Act 

(5  U.S.C.  504),  and  to  develop 
procedures  and  regulations  where 
necessary  to  supplement  the 
Department's  regulations,  45  CFR  part 
13. 

(36)  The  Secretary  has  delegated  to 
the  Commissioner,  the  authority  to 
administer  and  make  decisions 
regarding  the  invention  and  patent 
program  as  they  pertain  to  the  functions 
of  the  Food  and  Drug  Administration 
and  to  make  determinations  of  rights  in 
inventions  and  patents  in  which  the 
Department  has  an  interest.  This 
delegation  excludes  the  authority  to 
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submit  reports  to  Congress  and  further, 
it  excludes  those  authorities  under  the 
Stevenson-Wydler  Technology 
Innovation  Act  of  1980,  as  amended  by 
the  Federal  Technology  Transfer  Act  of 
1986  and  the  National  Technology 
Transfer  and  Advancement  Act  of  1995, 
which  are  governed  by  a  separate 
delegation  (under    §  5.10(a)(26)).  All 
authorities  other  than  the  authority 
under  35  U.S.C.  section  203  (March-In 
Rights)  may  be  redelegated. 

(37)  Functions  vested  in  the  Secretary 
under  title  UI.  Section  354,  of  the  PHS 
Act  (42  U.S.C.  262  et  seq.),  as  amended. 
The  authority  pertains  to  the  Food  and 
Drug  Administration's  oversight  of 
mammography  facilities. 

(38)  The  Deputy  Assistant  Secretary 
for  Health  Management  Operations. 
Public  Health  Service,  has  redelegated 
to  the  Commissioner  of  Food  and  Drugs, 
with  authority  to  redelegate,  the 
authority  to  certify  true  copies  of  any 
books,  records,  or  other  documents  on 
file  within  the  Food  and  Drug 
Administration,  or  extracts  from  such; 
to  certify  that  true  copies  are  true  copies 
of  the  entire  file  of  the  Administration; 
to  certify  the  complete  original  record  or 
to  certify  the  nonexistence  of  records  on 
file  within  the  Administration;  and  to 
cause  the  Seal  of  the  Department  to  be 
affixed  to  such  certifications  and  to 
agreements,  awards,  citations,  diplomas, 
and  similar  documents. 

(39)  The  Secretary  of  Health  and 
Human  Services  has  redelegated  to  the 
Commissioner,  of  Food  and  Drugs, 
under  45  CFR  5b.8  regulations,  appeal 
authority  to  take  final  action  upon  an 
individual's  appeal  of  a  refusal  to 
correct  or  amend  the  individual's  record 
when  the  appeal  has  been  made  by  the 
individual  under  Privacy  Act 
regulations  (part  21  of  this  chapter  and 
45  CFR  part  5b).  The  authority  may  not 
be  redelegated. 

(b)  The  Chief  Counsel  of  the  Food  and 
Drug  Administration  has  been 
authorized  to  report  apparent  violations 
to  the  Department  of  Justice  for  the 
institution  of  criminal  proceedings, 
under  section  305  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  335), 
section  4  of  the  Federal  Import  Milk  Act 
(21  U.S.C.  144),  and  section  9(b)  of  the 
Federal  Caustic  Poison  Act.      _ 

§  5.1 1    Reservation  of  authority. 

(a)  Notwithstanding  provisions  of 
§  5.10  or  any  previous  delegations  of 
authority  to  the  contrary,  the  Secretary 
of  Health  and  Human  Services 
(Secretary)  reserves  the  authority  to 
approve  regulations  of  the  Food  and 
Drug  Administration,  except  regulations 
to  which  sections  556  and  557  of  title 
5  U.S.C.  apply,  which: 


(1)  Establish  procedural  rules 
applicable  to  a  general  class  of  foods, 
drugs,  cosmetics,  medical  devices,  or 
other  subjects  of  regulation;  or 

(2)  Present  highly  significant  public 
issues  involving  the  quality,  availability, 
marketability,  or  cost  of  one  or  more 
foods,  drugs,  cosmetics,  medical 
devices,  or  other  subjects  of  regulation. 

(b)  Nothing  in  this  section  precludes 
the  Secretary  from  approving  a 
regulation,  or  being  notified  in  advance 
of  an  action,  to  which  sections  556  and 
557  of  title  5  U.S.C.  apply,  which  meets 
one  of  the  criteria  in  paragraph  (a)  of 
this  section. 

(c)  This  reservation  of  authority  is 
intended  only  to  improve  the  internal 
management  of  the  Department  of 
Health  and  Human  Services,  and  it  is 
not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the 
United  States,  the  Department  of  Health 
and  Human  Services, -the  Food  and  Drug 
Administration,  any  agency,  officer,  or 
employee  of  the  United  States,  or  any 
person.  Regulations  issued  by  the  Food 
and  Drug  Administration  without  the 
approval  of  the  Secretary  are  to  be 
conclusively  viewed  as  falling  outside 
the  scope  of  this  reservation  of 
authority. 

Subpart  B— General  Redelegations  of 
Auttiority 

§  5.20    General  redelegations  of  authority 
from  the  Commissioner  to  other  officers  of 
the  Food  and  Drug  Administration. 

(a)  Final  authority  of  the 
Commissioner  of  Food  and  Drugs 
(Commissioner)  is  redelegated  as  set 
forth  in  these  subparts.  The 
Commissioner  may  continue  to  exercise 
all  authority  delegated  in  subparts  B 
through  L. 

(b)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner.  These 
officials  may  not  further  redelegate  this 
authority,  or  any  part  of  this  authority, 
except  as  elsewhere  specified: 

(1)  Deputy  Commissioner; 
£2)  Associate  Commissioner  for 
Regulatoiy  Affairs; 

(3)  Senior  Associate  Commissioner; 

(4)  Senior  Associate  Commissioner  for 
Management  and  Systems; 

(5)  Senior  Associate  Commissioner  for 
Policy,  Planning,  and  Legislation;  and 

(6)  Deputy  Commissioner  for 
International  and  Constituent  Relations. 

(c)(1)  During  the  absence  or  disability 
of  the  Commissioner  or  in  the  event  of 
a  vacancy  in  that  position,  the  first 
official  who  is  available  in  the  following 
positions,  or  who  has  been  designated 
by  the  Commissioner  to  act  in  such 
position,  shall  act  as  Commissioner: 


(i)  Deputy  Commissioner; 

(ii)  Associate  Commissioner  for 
Regidatory  Affairs;  or 

(iii)  Senior  Associate  Commissioner. 

(2)  These  officials  may  not  further 
redelegate  this  authority.  However,  for  a 
planned  period  of  absence,  the 
Commissioner  (or  someone  "acting"  on 
his/her  behalf)  may  specify  a  different 
order  of  succession. 

(d)  Authority  delegated  to  a  position 
by  title  may  be  exercised  by  a  person 
officially  designated  to  serve  in  that 
position  in  an  acting  capacity  or  on  a 
temporary  basis,  imless  prohibited  by  a 
restriction  in  the  document  designating 
him/her  as  "acting"  or  unless  not  legally 
permissible. 

(e)(1)  The  Senior  Associate 
Commissioner  is  authorized  to  make 
determinations  that  advisory  committee 
meetings  are  concerned  with  matters 
listed  in  5  U.S.C.  552(b)  and  therefore 
may  be  closed  to  the  public  in 
accordance  with  5.10(a)(17). 

(2)  The  Senior  Associate 
Commissioner  is  authorized  to  perform 
other  associated  advisory  committee 
functions  (e.g..  establishing  technical 
and  scientific  review  groups  (advisory 
committees));  appointing  and  paying 
members;  approving  waivers  to  appoint 
members  to  established  advisory 
committees;  renewing  and  rechartering 
of  established  advisory  committees; 
amending  charters  of  established 
advisory  committees;  and  terminating 
established  advisory  committees. 

(3)  The  Senior  Associate 
Commissioner  is  authorized  to  approve 
conflict  of  interest  waivers  for  special 
Government  employees  serving  on 
advisory  committees  in  accordance  with 
18  U.S.C.  208(b)(3).  as  amended. 

(4)  The  Senior  Associate 
Commissioner  is  authorized  to  select 
temporary  members  to  advisory 
committees  if  such  voting  members  are 
serving  on  an  advisory  committee 
managed  by  another  center. 

(5)  The  Senior  Associate 
Commissioner  may  not  further 
redelegate  these  authorities. 

(f)(1)  The  Senior  Associate 
Commissioner  for  Policy.  Planning,  and 
Legislation  (SACPPL)  and  the  Associate 
Commissioner  for  Policy  (ACP)  are 
authorized  to  perform  any  of  the 
functions  of  the  Commissioner  with 
respect  to  the  issuance  of  Federal 
Register  notices  and  proposed  and  final 
regulations  of  the  Food  and  Drug 
Administration.  These  officials  may  not 
further  redelegate  this  authority. 

(2)  The  SACPPL  and  the  ACP  are 
authorized  to  issue  responses  to  the 
following  matters  under  part  1 0  of  this 
chapter  as  follows  and  these  officials 
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may  not  further  redelegate  this 
authority: 

(i)  Requests  for  waiver,  suspension,  or 
modification  of  procedural  requirements 
under  §  10.19  of  this  chapter; 

(ii)  Citizen  petitions  under  §  10.30  of 
this  chapter: 

(iii)  Petitions  for  reconsideration 
under  §  10.33  of  this  chapter; 

(iv)  Petitions  for  stay  under  §  10.35  of 
this  chapter;  or 

(v)  Requests  for  advisory  opinions 
under  §  10.85  of  this  chapter. 

(3)  With  respect  to  any  matter 
delegated  to  the  SACPPL  and  the  ACP 
under  this  paragraph,  the  SACPPL  and 
the  ACP  are  authorized  to  perform  the 
function  of  the  Commissioner  under 
§§10.40,  10.45,  10.50,  10.55,  10.60, 
10.65, 10.80,  10.90,  and  10.95  of  this 
chapter  and  of  the  Deputy 
Commissioner  imder  §  10. 206(g)  and  (h) 
of  this  chapter.  These  officials  may  not 
further  redelegate  this  authority. 

(4)  The  SACPPL  and  the  ACP  are 
authorized  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  to 
certify  that  a  proposed  or  final  rule,  if 
issued,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  SACPPL 
and  the  ACP  may  further  redelegate  this 
authority. 

(g)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  officials  under  them  in  their 
respective  offices  and  they  may  not 
further  redelegate  this  authority: 

(1)  Senior  Associate  Commissioner; 

(2)  Deputy  Commissioner  for 
International  and  Constituent  Relations; 

(3)  Senior  Associate  Commissioner  for 
Management  and  Systems:  or 

(4)  Senior  Associate  Commissioner  for 
Policy,  Planning,  and  Legislation. 

(h)(1)  The  Chief  Mediator  and 
Ombudsman  and  the  Deputy  Chief 
Mediator  and  Ombudsman  are 
authorized  to  act  upon  requests  for 
reconsideration  of  any  user  fee 
decisions  under  section  735  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  379h)  made  by  such 
officers  and  the  former  Deputy  User  Fee 
Waiver  Officer  prior  to  July  1,  1999. 
These  officials  may  not  further 
redelegate  this  authority.  (See  subpart  C, 
§  5.108  for  the  user  fee-related 
redelegation  tu  officials  within  the 
Center  for  Drug  Evaluation  and 
Research.) 

(2)  The  Senior  Associate 
Commissioner  for  Management  and 
Systems  and  the  Director.  Office  of 
Financial  Management,  are  authorized 
to  perform  the  functions  of  the 
Commissioner  under  section 
736(d)(1)(c)  of  the  act  (21  U.S.C. 
379h(d)(l)(C)),  as  amended,  to  waive  or 


reduce  prescription  drug  user  fees  in 
situation  where  he  or  she  finds  that  "the 
fees  will  exceed  the  anticipated  present 
and  future  costs."  These  officials  may 
not  further  redelegate  this  authority. 

(3)  The  Deputy  Commissioner,  or  in 
the  event  of  a  vacancy  in  that  position, 
the  Senior  Associate  Commissioner, 
Office  of  the  Commissioner,  is 
designated  as  the  User  Fee  Appeals 
Officer.  The  User  Fee  Appeals  Officer  is 
authorized  to  hear  and  decide  user  fee 
waiver  appeals.  The  decision  of  the  User 
Fee  Appeals  Officer  will  constitute  final 
agency  action  on  such  matters.  The  User 
Fee  Appeals  Officer  may  not  further 
redelegate  this  authority. 

(i)  The  Senior  Associate 
Commissioner  for  Management  and 
Systems  is  authorized  to  perform  all  of 
the  administrative  authorities  (i.e., 
financial,  personnel,  facilities 
management,  property  management, 
etc.)  of  the  Commissioner.  These 
authorities  may  be  further  redelegated, 
except  when  specifically  prohibited. 

(j)  Unless  specifically  noted,  the 
persons  to  whom  the  Commissioner  has 
delegated  authority  in  subparts  B 
through  L  of  this  part  may  not  further 
redelegate  that  authority. 

§  5.21     Emergency  functions. 

(a)  Each  Regional  Food  and  Drug 
Director  is  authorized,  during  any 
period  when  normal  chaimels  of 
direction  are  disrupted  between  the 
Food  and  Drug  Administration 
headquarters  and  his  or  her  region  to: 

(1)  Fully  represent  the  Food  and  Drug 
Administration  within  his  or  her  region 
in  cooperation  with  the  Department  of 
Health  and  Human  Services  regional 
emergency  plans,  and 

(2)  Exercise  the  authority  of  the 
Commissioner  of  Food  and  Drugs  for 
supervision  of  and  direction  to  all  Food 
and  Drug  Administration  activities  and 
use  of  resources  within  his  or  her  region 
for  continuity  and  for  Federal 
Emergency  Health  Service  operations. 

(b)  These  same  officials  are  authorized 
to  provide  in  Regional  Emergency  Plans 
for  the  delegation  of  Food  and  Drug 
Administration  regional  authorities  to 
heads  of  field  activities  when  such 
activities  are  cut  off  from  national  and 
regional  headquarters.  These  officials 
may  not  further  redelegate  this 
authority. 

§  5.22    Certification  of  true  copies  and  use 
of  Department  seal. 

(a)  The  following  officials  are 
authorized  to  certify  true  copies  of,  or 
extracts  from,  any  books,  records, 
papers,  or  other  documents  on  file 
within  the  Food  and  Drug 
Administration,  to  certify  that  copies  are 


true  copies  of  the  entire  file,  to  certify 
the  complete  original  record,  or  to 
certify  the  nonexistence  of  records  on 
file  within  the  Food  and  Drug 
Administration,  and  to  cause  the  seal  of 
the  Department  to  be  affixed  to  such 
certifications: 

(1)  The  Deputy  Commissioner,  the 
Senior  Associate  Commissioner,  the 
Deputy  Commissioner  for  International 
and  Constituent  Relations,  the  Senior 
Associate  Commissioner  for 
Management  and  Systems,  and  the 
Senior  Associate  Commissioner  for 
Policy,  Planning,  and  Legislation. 

(2)  The  Associate  and  Deputy 
Associate  Commissioners  and  the  Chief 
Counsel  and  Depufy  Chief  Coimsels. 

(3)  The  Director,  Office  of  the 
Executive  Secretariat,  Office  of  the 
Senior  Associate  Conmiissioner,  Office 
of  the  Commissioner  (OC). 

(4)  The  Director,  Office  of  Executive 
Operations,  Office  of  the  Senior 
Associate  Conunissioner,  OC. 

(5)(i)  The  Director  and  Deputy 
Director,  Office  of  Enforcement,  Office 
of  Regulatory  Affairs  (ORA). 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Regional  Operations,  ORA. 

(iii)  The  Director  and  Deputy  Director, 
Office  of  Resource  Management  (ORM), 
ORA. 

(iv)  The  Director,  Division  of 
Management  Operations,  ORM,  ORA. 

(v)  Team  Leader,  FDA  History  Staff, 
ORM,  ORA. 

(6)(i)  The  Director,  Office  of  Human 
Resources  and  Management  Services 
(OHRMS),  Office  of  Management  and 
Systems  (OMS),  OC. 

(ii)  The  Director,  Division  of 
Management  Programs  (DMP).  OHRMS. 
OMS.  OC. 

(iii)  The  Chief,  Dockets  Management 
Branch,  DMP,  OHRMS,  OMS,  OC. 

(7)  The  Associate  Commissioner  for 
Public  Affairs,  Office  of  Public  Affairs 
(OPA),  Office  of  the  Senior  Associate 
Commissioner  (OS AC),  OC. 

(8)(i)  The  Chief  Information  Officer. 
Office  of  Information  Resources 
Management  (OIRM),  Office  of 
Management  and  Systems  (OMS).  OC. 

(ii)  The  Director,  Freedom  of 
Information  Staff,  OIRM,  OMS,  OC. 

(9)(i)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 

(ii)  The  Director,  Office  of 
Management,  CBER. 

(iii)  The  Director  and  Deputy 
Directors  of  the  Office  of  Compliance 
and  Biologies  Quality,  CBER. 

(iv)  The  Director  and  Deputy  Director, 
Office  of  Communication,  Training,  and 
Manufacturer's  Assistance,  CBER. 

(v)  The  Director  and  Branch  Chiefs, 
Division  of  Case  Management,  Office  of 
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Compliance  and  Biologies  Quality 
(OCBQ),  CBER;  and  the  Consumer 
Safety  Officers,  OCBQ.  CBER. 

(10)(i)  The  Director  and  Deputy 
Director,  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN). 

(li)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(iii)  The  Director,  Office  of 
Management  Systems,  CFSAN. 

(iv)  The  Director.  Office  of  Cosmetics 
and  Colors,  CFSAN. 

(v)  The  Director,  Office  of  Plant  and 
Dairy  Foods  and  Beverages,  CFSAN. 

(vi)  The  Director,  Office  of  Seafood, 
CFSAN. 

(vii)  The  Director,  Office  of 
Nutritional  Products,  Labeling,  and 
Dietary  Supplements,  CFSAN. 

(viii)  The  Director,  Office  of  Special 
Research  Skills,  CFSAN. 

(ix)  The  Director,  Office  of 
Constituent  Operations,  CFSAN. 

(x)  The  Director,  Office  of  Field 
Programs,  CFSAN. 

(xi)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(xii)  The  Director,  Office  of  Scientific 
Analysis  and  Support,  CFSAN. 

(ll)(i)  The  Director  and  Deputy 
Directors,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(ii)  The  Associate  Director  and  Deputy 
Associate  Director  for  Management  and 
Systems,  CDRH. 

(iii)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(iv)  For  medical  devices  assigned  to 
their  respective  divisions,  the  Division 
Directors,  Office  of  Compliance,  CDRH. 

(v)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics 
(OSB),  CDRH,  and  the  Director  and 
Depufy  Director,  Division  of 
Siirveillance  Systems  (DSS),  OSB, 
CDRH. 

(vi)  The  Director,  Office  of  Systems 
and  Management,  CDRH. 

(vii)  Freedom  of  Information  Officers, 
CDRH. 

(12)(i)  The  Director  and  Depufy 
Director,  Center  for  Veterinary  Medicine 
(CVM). 

(ii)  The  Director  and  Depufy  Director, 
Office  of  Management  and 
Communications,  CVM. 

(iii)  The  Director  and  Depufy  Director, 
Office  of  Surveillance  and  Compliance, 
CVM. 

(iv)  The  Director,  Division  of 
Compliance,  Office  of  Surveillance  and 
Compliance,  CVM. 

(13)(i)  The  Director  and  Depufy 
Director  for  Washington  Operations, 
National  Center  for  Toxicological 
Research  (NCTR). 

(ii)  The  Deputy  Center  Director,  Office 
of  Management  (OM),  NCTR,  and  the 
Associate  Director,  Office  of 
Management  Services,  OM,  NCTR. 


(iii)  The  Deputy  Center  Director, 
Office  of  Research,  NCTR. 

(14)(i)  The  Director  and  Depufy 
Director,  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  the  Associate 
Director  for  Regulatory  Policy,  and  the 
Associate  Director  for  Medical  Policy. 
Center  for  Drug  Evaluation  and  Research 
(CDER). 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Management.  CDER. 

(iii)  The  Director  and  Depufy  Director, 
Office  of  Compliance,  CDER. 

(iv)  The  Directors  and  Depufy 
Directors  of  the  Offices  of  I)rug 
Evaluation  I,  II,  III,  IV,  and  V,  and  the 
Director  and  Deputy  Director  of  the 
Office  of  Biostatistics,  Office  of  Review 
Management,  CDER. 

(v)  The  Directors  and  Depufy 
Directors  of  the  Offices  of  Testing  and 
Research,  Generic  Drugs,  New  Drug 
Chemistry,  and  Clinical  Pharmacology 
and  Biopharmaceutics,  Office  of 
Pharmaceutical  Science,  CDER. 

(vi)  The  Director,  Office  of  Training 
and  Communications  (OTCOM),  and  the 
Director,  Division  of  Information 
Disclosure  Policy,  Office  of  Regulatory 
Policy,  CDER. 

(vii)  The  Directors  of  the  Divisions  of 
Labeling  and  Non-prescription  Drug 
Compliance,  Prescription  Drug 
Compliance  and  Surveillance,  and 
Manufacturing  and  Product  Quality. 
Office  of  Compliance,  CDER. 

(15)(i)  Regional  Food  and  Drug 
Directors. 

(ii)  District  Directors. 

(iii)  The  Director,  St.  Louis  Branch. 

(iv)  The  Director,  Northeast  Regional 
Laboratory,  Northeast  Region. 

(v)  The  Director,  Southeast  Regional 
Laboratory.  Southeast  Region. 

(vi)  The  Director,  National  Forensic 
Chemistry  Center. 

(vii)  The  Director,  Arkansas  Regional 
Laboratory. 

(viii)  The  Director,  Winchester 
Engineering  Analytical  Center. 

(jb)  The  following  officials  are 
authorized  to  cause  the  seal  of  the 
Department  to  be  affixed  to  agreements, 
awards,  citations,  diplomas,  and  similar 
documents: 

(1)  Deputy  Commissioner;  the  Senior 
Associate  Commissioner;  the  Deputy 
Commissioner  for  International  and 
Constituent  Relations;  the  Senior 
Associate  Commissioner  for 
Maneigement  and  Systems;  and  the 
Senior  Associate  Commissioner  for 
Policy,  Planning,  and  Legislation. 

(2)  The  Associate  and  Depufy 
Associate  Commissioners  and  the  Chief 
Counsel  and  Deputies. 

(3)  The  Director  and  Deputy  Directors, 
CBER;  the  Director  and  Deputy  Director, 


CFSAN;  the  Director  and  Depufy 
Directors,  CDRH;  the  Director  and 
Deputy  Director,  CVM;  the  Director  and 
Deputy  Directors,  CDER;  and  the 
Director,  NCTR,  the  Deputy  Director  for 
Washington  Operations,  NCTR,  and  the 
Deputy  Center  Directors,  Offices  of 
Management  and  Research,  respectively, 
NCTR. 

(4)  The  Director,  Office  of  Executive 
Operations.  Office  of  the  Senior 
Associate  Commissioner  (OSAC),  OC; 
Director,  Office  of  Management,  CBER; 
Director,  Office  of  Management,  CDER; 
Director,  Office  of  Management 
Systems,  CFSAN;  Director.  Office  of 
Systems  and  Management,  CDRH; 
Director,  Office  of  Management  and 
Communications,  CVM;  Associate 
Director,  Office  of  Management 
Services,  NCTR;  and  the  Director,  Office 
of  Resource  Management,  ORA. 

(5)  The  Director,  Office  of  Human 
Resources  and  Management  Services 
(OHRMS),  Office  of  Management  and 
Systems  (OMS),  OC. 

(c)  The  following  officials  may  further 
redelegate  the  authorities  under 
paragraphs  (a)  and  (b)  of  this  section  the 
Deputy  Commissioner;  the  Senior 
Associate  Commissioner;  the  Depufy 
Commissioner  for  International  and 
Constituent  Relations;  the  Senior 
Associate  Commissioner  for 
Management  and  Systems;  the  Senior 
Associate  Commissioner  for  Policy, 
Planning,  and  Legislation;  the  Associate 
and  Depufy  Associate  Commissioners: 
the  Chief  Coimsel  and  Deputy  Chief 
Counsels;  the  Directors  and  Deputy 
Directors  for  CBER,  CFSAN,  CDRH, 
CVM,  CDER,  and  NCTR;  the  Director, 
Office  of  Executive  Operations,  OSAC. 
OC;  the  Directors  of  the  Offices  of 
Management,  CBER  and  CDER;  the 
Director,  Office  of  Management 
Systems.  CFSAN;  the  Director,  Office  of 
Systems  and  Management,  CDRH;  the 
Director,  Office  of  Management  and 
Communications,  CVM:  the  Associate 
Director,  Office  of  Management 
Services,  NCTR;  the  Director,  Office  of 
Resource  Management,  ORA;  and  the 
Director,  OHRMS,  OMS,  OC.  The  other 
officials  delegated  authorify  by  this 
section  may  not  further  redelegate  it. 

(d)  The  Chief,  Regulations  Editorial 
Section  (RES),  Regidations  Policy  and 
Management  Staff  (RPMS),  Office  of 
Policy,  Planning,  and  Legislation 
(OPPL),  OC,  and  his  or  her  alternates  are 
authorized  to  certify  true  copies  of 
Federal  Register  documents.  The  Chief. 
RES,  RPMS.  OPPL,  OC  may  designate 
alternates  as  required. 
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§  5.23    Disclosure  of  official  records  artd 
authorization  of  testimony. 

(a)  The  following  officials  are 
authorized  to  make  determinations  to 
disclose  official  records  and  information 
under  part  20  of  this  chapter,  except 
that  only  the  officials,  listed  in 
paragraphs  (a)(2)  through  (a)(8)  of  this 
section,  have  the  authority  under 
specific  sections  of  part  20  of  this 
chapter. 

(l)(i)  Deputy  Commissioner,  the 
Senior  Associate  Commissioner,  the 
Deputy  Commissioner  for  International 
and  Constituent  Relations,  the  Senior 
Associate  Commissioner  for 
Management  and  Systems,  the  Senior 
Associate  Commissioner  for  Policy, 
Plemning,  and  Legislation,  and  the 
Associate  and  Deputy  Associate 
Commissioners. 

(ii)  The  Director,  Office  of  Executive 
Operations,  Office  of  the  Senior 
Associate  Commissioner,  Office  of  the 
Commissioner  (OC). 

(iii)  The  Director,  Office  of  the 
Executive  Secretariat,  Office  of  the 
Senior  Associate  Commissioner,  OC. 

(iv)  The  Director,  Office  of  Human 
Resources  and  Management  Services 
(OHRMS),  Office  of  Management  and 
Systems  (OMS),  OC;  the  Director, 
Division  of  Management  Programs 
(DMP),  OHRMS,  OMS,  OC:  and  the 
Chief,  Dockets  Management  Branch, 
DMP,  OHRMS,  OMS,  OC. 

(v)  Program  officials  at  all 
organizational  levels  down  to  and 
including  branch  level  for  all 
Headquarters  organizations. 

(vi)  Regional  Food  and  Drug  Directors 
and  District  Directors. 

(vii)  Director,  Winchester  Engineering 
and  Analytical  Center. 

(viii)  Chiefs  of  branches  Field/District 
Offices  and  Centers. 

(ix)  Freedom  of  Information  Officers 
and  other  employees  engaged  in 
Freedom  of  Information  activities. 

(x)  The  Director,  Office  of 
Enforcement  (OE),  Office  of  Regulatory 
Affairs  (ORA);  Deputy  Director,  OE, 
ORA;  and  Director,  Division  of 
Compliance  Policy,  OE,  ORA. 

(xi)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER):  and 
the  Director  and  Deputy  Director,  Office 
of  Communication,  Training,  and 
Manufactiner's  Assistance  (OCTMA), 
CBER. 

(xii)  The  Director  and  Deputy 
Director,  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  the  Associate 
Director  for  Medical  Policy,  and  the 
Associate  Director  for  Regulatory  Policy, 
Center  for  Drug  Evaluation  and  Research 
(CDER). 


(xiii)  The  Director.  Center  for  Devices 
and  Radiological  Health  (CDRH),  the 
Deputy  Director  for  Regulations  and 
Policy,  and  the  Deputy  Director  for 
Science,  CDRH. 

(xiv)  The  Director  and  Deputy 
Director,  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN). 

(xv)  The  Director  and  Deputy 
Director,  Center  for  Veterinary  Medicine 
(CVM). 

(xvi)  The  Director,  National  Center  for 
Toxicological  Research  (NCTR);  the 
Deputy  Center  Directors,  Offices  of 
Research  and  Management,  respectively, 
NCTR;  and  the  Deputy  Director  for 
Washington  Operations,  NCTR. 

(xvii)  These  officials  may  not  further 
redelegate  this  authority. 

(2)  The  Deputy  Associate 
Commissioner  for  Regulatory  Affairs 
(Deputy  ACRA),  ORA;  the  Director  and 
Deputy  Director,  Office  of  Enforcement 
OE,  ORA;  and  the  Director,  Division  of 
Compliance  Policy,  OE,  ORA  are 
delegated  the  authority  to  grant  requests 
for  testimony  or  to  authorize  the  giving 
of  testimony  under  §  20.1  of  this 
chapter.  These  officials  may  not  further 
redelegate  this  authority. 

(3)  The  Associate  and  Deputy 
Associate  Commissioners  are  delegated 
the  authority  to  disclose  official  records 
and  information  under  §  20.82  of  this 
chapter.  These  officials  may  not  further 
redelegate  this  authority. 

(4)  The  Associate  and  Deputy 
Associate  Commissioners;  the  Director 
and  Deputy  Director,  OE,  ORA;  and  the 
Director,  Division  of  Compliance  Policy, 
OE,  ORA  are  delegated  the  authority  to 
disclose  official  records  and  information 
under  §  20.85  of  this  chapter.  These 
officials  may  not  further  redelegate  this 
authority 

(5)  The  following  officials  are 
delegated  the  authority  to  disclose 
conBdential  commercial  information  to 
State  government  officicils  under 

§  20.88(d)  of  this  chapter  and  the  ACRA 
and  the  Center  Directors  may  further 
redelegate  this  authority. 

(i)  The  ACRA,  the  Deputy  ACRA, 
ORA  and  the  Director,  OE,  ORA. 

(ii)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER);  and 
the  Director  and  Deputy  Director,  Office 
of  Communication,  Training,  and 
Manufacturer's  Assistance  (OCTMA), 
CBER. 

(iii)  The  Director  and  Deputy  Director, 
CDER;  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER;  the 
Associate  Director  for  Regulatory  Policy, 
CDER. 

(iv)  The  Director,  CDRH.  the  Deputy 
Director  for  Regulations  and  Policy,  the 


Deputy  Director  for  Science,  and  the 
Director,  Office  of  Health  and  Industry 
Programs,  CDRH. 

(v)  The  Director  and  Deputy  Director, 
CFSAN. 

(vi)  The  Director  and  Deputy  Director, 
CVM. 

(vii)  The  Director,  the  Deputy  Center 
Directors,  Offices  of  Research  and 
Management,  respectively,  NCTR,  and 
the  Deputy  Director  for  Washington 
Operations,  NCTR. 

(6)  The  following  officials  are 
delegated  the  authority  to  disclose 
nonpublic,  predecisional  documents  to 
State  and  foreign  government  officials 
under  §§  20.88(e)  and  20.89(d)  of  this 
chapter  and  they  may  not  further 
redelegate  this  authority. 

(i)  The  Associate  Commissioner  for 
Policy,  Office  of  Policy,  Planning  and 
Legislation  (OPPL);  and  the  Director, 
Office  of  International  Programs,  Office 
of  International  and  Constituent 
Relations  (OICR). 

(ii)  For  level  2  nonpublic, 
predecisional  guidance  documents,  any 
Center  Director  or  Deputy  Director,  and 
any  Director  for  an  OC  office  having 
program  responsibilities. 

(7)  The  Associate  Commissioner  for 
Policy,  OPPL;  and  the  Director,  Office  of 
International  Programs,  OICR  are 
delegated  the  authority  to  receive 
nonpublic,  predecisional  documents 
from  State  and  foreign  government 
officials  under  §§  20.88(e)  and  20.89(d) 
of  this  chapter.  These  officials  may  not 
further  redelegate  this  authority. 

(8)  The  following  officials  are 
authorized  to  disclose  confidential 
commercial  information  to  foreign 
government  officials  under  §  20.89(c)  of 
this  chapter;  and  they  may  not  further 
redelegate  it: 

(i)  The  Deputy  ACRA,  ORA;  and  the 
Director,  OE,  ORA. 

(ii)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER);  and 
the  Director  and  Deputy  Director,  Office 
of  Communication,  Training,  and 
Manufacturer's  Assistance  (OCTMA), 
CBER. 

(iii)  The  Director  and  Deputy  Director, 
CDER;  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER;  the 
Associate TDirector  for  Medical  Policy, 
CDER;  the  Associate  Director  for 
Regulatory  Policy,  CDER,  and  the 
Director,  Division  of  Information 
Disclosure  Policy,  Office  of  Regulatory 
Policy,  CDER. 

(iv)  The  Director,  CDRH,  the  Deputy 
Director  for  Regulations  and  Policy  and 
the  Deputy  Director  for  Science,  CDRH. 

(v)  The  Director  and  Deputy  Director, 
CFSAN. 
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(vi)  The  Director  and  Deputy  Director, 
CVM. 

(vii)  The  Director,  the  Deputy  Center 
Directors,  Offices  of  Research  and 
Management,  respectively,  and  the 
Deputy  Director  for  Washington 
Operations,  NCTR. 

(b)  The  Chief,  Information 
Management  Team,  Division  of  Data 
Management  and  Services,  Office  of 
Information  Technology,  CDER,  is 
authorized  to  sign  affidavits  regarding 
the  presence  or  absence  of  records  of 
Registration  of  Drug  Establishments. 
This  official  may  not  further  redelegate 
this  authority. 

(c)  The  following  officials  are 
authorized  to  sign  affidavits  regarding 
the  presence  or  absence  of  medical 
device  establishment  registration 
records  and  these  officials  may  not 
further  redelegate  this  authority: 

(1)  The  Director,  the  Deputy  Director 
for  Regulations  and  Policy,  and  the 
Deputy  Director  for  Science,  CDRH. 

(2)  "The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Program  Operations,  Office 
of  Compliance,  CDRH. 

(4)  The  Chieif,  Information  Processing 
and  Office  Automation  Branch,  Division 
of  Program  Operations,  Office  of 
Compliance,  CDRH. 

(d)  The  Director,  Office  of  Resource 
Management,  Office  of  Regulatory 
Affairs  is  authorized  to  sign  affidavits 
regarding  the  presence  or  absence  of 
records  in  the  files  of  that  office  and  this 
official  may  not  further  redelegate  this 
authority 

(e)  The  Director  and  Deputy  Directors, 
CBER,  the  Director  and  Deputy  Director, 
Office  of  Blood  Research  and  Review 
(OBRR),  and  the  Director  and  Deputy 
Director,  Division  of  Blood 
Applications,  OBRR,  CBER,  are 
authorized  to  sign  affidavits  regarding 
the  presence  or  absence  of  records  of 
registration  of  blood  product 
establishments.  These  officials  may  not 
further  redelegate  this  authority. 

f  5^4    Authority  relating  to  technology 
transfer. 

(a)  The  Associate  Commissioner  for 
Regulatory  Affairs  is  authorized  to 
perform  the  functions  of  the 
Conmiissioner  of  Food  and  Drugs  as 
requested  by  the  Commissioner 
regarding  the  authority  to  disapprove  or 
require  modification  of  cooperative 
research  and  development  agreements 
and  licensing  agreements  and  transmit 
written  explanation  of  such  approval  or 
disapproval  to  the  head  of  the  laboratory 
concerned  under  section  11(c)(5)  (A) 
and  (B)  of  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980  (the 


Act)  (15  U.S.C.  3710a(c)(5)  (A)  and  (B)), 
as  amended. 

(b)  The  following  officials  are 
authorized  to  perform  the  functions  of 
the  Commissioner  of  Food  and  Drugs 
(Commissioner)  requested  by  the 
Commissioner  under  the  Act  (15  U.S.C. 
3701  et  seq.),  as  amended,  and 
Executive  Order  12591  of  April  10, 1987 
(except  to  the  extent  that  redelegation  of 
those  functions  is  specifically  limited  in 
§  5.10(a)(26)),  as  they  pertain  to  the 
functions  of  their  respiective 
organizations,  including  the  authority  to 
perform  the  functions  of  laboratory 
directors  under  the  Act  as  the  heads  of 
their  respective  Federal  laboratories, 
subject  to  the  discretion  of  the 
Commissioner  to  require  that 
agreements  entered  into  under  section 
11(a)  of  the  Act  (15  U.S.C.  3710a(a)) 
include  provisions  in  accordance  with 
section  11(c)(5)(A)  of  the  Act  (15  U.S.C. 
3710a(c)(5)(A): 

(1)  The  Director,  Center  for  Biologies 
Evaluation  and  Research. 

(2)  The  Director,  Center  for  Devices 
and  Radiological  Health. 

(3)  The  Director,  Center  for  Drug 
Evaluation  and  Research. 

(4)  The  Director,  Center  for  Food 
Safety  and  Applied  Nutrition. 

(5)  The  Director,  Center  for  Veterinary 
Medicine. 

(6)  The  Director,  National  Center  for 
Toxicological  Research. 

(7)  The  Associate  Commissioner  for 
Regulatory  Affairs. 

(c)  These  officials  may  not  farther 
redelegate  these  authorities. 

§5.25    i^esearch,  investigation,  and  testing 
programs  and  health  information  and 
promotion  programs. 

(a)  The  following  officials  are 
authorized  under  sections  301,  307,  311. 
1701, 1702, 1703,  and  1704  of  the  Public 
Health  Service  Act  (tlie  PHS  Act)  (42 
U.S.C.  241,  2421,  243,  300u,  300u-l, 
300U-2,  300U-3)  to  establish  research, 
investigation,  and  testing  programs  and 
health  information  and  health 
promotion  programs,  which  relate  to 
their  assigned  functions,  and  to  approve 
grants  for  conducting  such  programs: 

(1)  The  Director,  the  Deputy  Director 
for  Washington  Operations,  and  the 
Deputy  Center  Directors,  Offices  of 
Research  and  Management,  respectively, 
National  Center  for  Toxicological 
Research  (NCTR). 

(2)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regalations  and 
Policy,  Centers  for  Devices  and 
Radiological  Health  (CDRH). 

(3)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 


(4)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
NuUition  (CFSAN). 

(5)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(6)  The  Director  and  Deputy  Director, 
the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(7)  The  Director,  Office  of  Orphan 
Products  Development  (OPD),  Office  of 
the  Senior  Associate  Commissioner 
(OS AC),  Office  of  the  Commissioner 
(OC). 

(b)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  are  authorized  to 
establish  an  electronic  product  radiation 
control  program  and  to  approve  grants 
for  conducting  the  program  under 
section  532  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360ii). 

(c)  The  Senior  Associate 
Commissioner  for  Management  and 
Systems,  Office  of  Management  and 
Systems  (OMS),  OC;  the  Director  and 
Deputy  Director,  Office  of  Facilities, 
Acquisitions,  and  Central  Services 
(OFACS),  OMS,  OC;  the  Director. 
Division  of  Contracts  and  Procurement 
Management  (DCPM),  OFACS,  OMS, 
OC;  and  the  Chief  Grants  Management 
Officer  and  the  Grants  Management 
Officer,  DCPM,  OFACS,  OMS,  OC  are 
authorized  to  sign  and  issue  all  notices 
of  grant  awards  and  amendments 
thereto  and  sign  and  issue  notices  of 
suspension  and  termination  thereof  for 
grants  approved  under  the  authority 
delegated  in  paragraph::  (a)  and  (b)  of 
this  section.  

(d)  The  Director,  NCTR,  is  authorized 
under  section  301  of  the  PHS  Act  (42 
U.S.C.  241),  as  amended  by  Public  Law 
95-622,  to  make  available  tc 
educational  institutions,  for  biomedical 
and  behavioral  research,  laboratory 
animals  br«>d  for  research  purposes  of 
the  Center  that  are  not  required  to 
support  Center  research  programs. 

(e)  The  Senior  Associate 
Conunissioner  for  Management  and 
Systems  may  further  redelegate  the 
authorities  in  paragraph  (c)  of  this 
section.  Willi  the  exception  for 
paragraph  (c)  of  this  section,  these 
officials  may  not  further  redelegate 
these  authorities. 

§S^    Service  fellowships. 

(a)  Under  authority  of  sections  207(g) 
and  208(fl  of  the  PHS  Act  (42  U.S.C. 
209(g)  and  210(f)),  ana  witliin  the  limits 
of  an  approved  service  fellowship  plan, 
the  following  officials  are  authorized  to 
designate  persons  to  receive  service 
fellowships,  appoint  service  fellows, 
and  determine  specific  stipend  rates  for 
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individual  actions  within  the  ranges 
estabhshed  under  an  approved  service 
fellowship  plan: 

(1)  The  Deputy  Commissioner;  the 
Senior  Associate  Commissioner;  the 
Deputy  Commissioner  for  International 
and  Constituent  Relations;  the  Senior 
Associate  Commissioner  for 
Management  and  Systems;  the  Senior 
Associate  Commissioner  for  PoUcy, 
Planning,  and  Legislation;  the  Chief 
Coimsel  and  Deputy  Chief  Counsels; 
and  the  Associate  Commissioners  and 
their  Deputies. 

(2)  The  Director,  the  Deputy  Director 
for  Washington  Operations,  the  Deputy 
Center  Directors  for  Research  and 
Management,  respectively,  and  the 
Associate  Director,  Office  of 
Management  Services,  National  Center 
for  Toxicological  Research  (NCTR). 

(3)  The  Director,  the  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  and  the  Director.  Office  of 
Systems  and  Management,  Center  for 
Devices  and  Radiological  Health 
(CDRH). 

(4)  The  Director,  the  Deputy  Directors, 
the  Associate  Director  for  Research,  the 
Office  Directors,  and  the  Director,  Office 
of  Management,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 

(5)  The  Director,  the  Deputy  Director, 
and  Director,  Office  of  Management 
Systems.  Center  for  Food  Safety  and 
Applied  Nutrition  (CFSAN). 

(6)  The  Director,  the  Deputy  Director, 
and  the  Director,  Office  of  Management 
and  Communications.  Center  for 
Veterinary  Medicine  (CVM). 

(7)  The  Director  and  Deputy  Director, 
the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  and  the 
Director  and  Deputy  Director,  Office  of 
Management,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(8)  The  Director,  Office  of  Executive 
Operations,  Office  of  the  Senior 
Associate  Commissioner,  Office  of  the 
Commissioner  and  the  Director,  Office 
of  Resource  Management,  ORA. 

(9)  Director,  Office  of  Human 
Resources  and  Management  Services, 
Office  of  Management  and  Systems, 
Office  of  the  Commissioner. 

(b)  These  officials  may  further 
redelegate  this  authority,  with  the 
limitation  that  the  Director,  Office  of 
Human  Resources  and  Management 
Services,  OMS,  OC.  is  delegated  the 
authority  to  approve  service  fellowship 
plans  and  exceptions  to  the  approved 
plans,  and  this  official  may  not  further 
redelegate  this  authority. 


§  5^    Patent  term  extensions  for  human 
drug  products,  medical  devices,  and  food 
and  cokK  additives;  and  auttwrity  to 
perform  due  diligence  determinations  and 
informal  hearings. 

(a)  The  Deputy  Commissioner  is 
authorized  to  perform  the  due  diligence 
determinations  and  informal  hearings 
functions  under  section  156(d)(2){B){ii) 
of  title  35  U.S.C.  (35  U.S.C.  156),  as 
amended,  relative  to  patent  term 
extensions. 

(b)  The  Director,  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Associate  Director  for  Regulatory  Policy, 
CDER,  are  authorized  to  perform  the 
functions  delegated  to  the 
Commissioner  under  title  35  U.S.C.  156, 
as  amended,  except  for  making  due 
diligence  determinations  and  holding  of 
informal  hearings  under  title  35  U.S.C. 
156(d)(2)(B). 

(c)  The  Chief  Mediator  and 
Ombudsman,  Office  of  the  Ombudsman. 
Office  of  the  Senior  Associate 
Commissioner,  Office  of  the 
Commissioner,  is  authorized  to  perform 
the  functions  delegated  to  the 
Commissioner  to  make  due  diligence 
determinations  under  title  35  U.S.C.  156 
(d)(2)(B),  as  amended,  except  for 
holding  of  informal  hearings  imder  title 
35  U.S.C.  156(d)(2)(B)(ii). 

(d)  These  officials  may  not  further 
redelegate  this  authority. 

§5^    Hearings. 

(a)  The  following  officials  are 
authorized  to  designate  officials  to  hold 
informal  hearings  that  relate  to  their 
assigned  functions  under  sections  305, 
404(b).  and  801(a)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  335, 
344(b),  and  381(a));  section  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C. 
1455)  (21  U.S.C.  145);  secUon  9(b)  of  the 
Federal  Caustic  Poison  Act  (44  Stat. 
1406;  see  also  Pubhc  Law  86-613, 
section  19  formerly  section  18);  and 
section  5  of  the  Federal  Import  Milk 
Act.  Officials  so  designated  are 
delegated  authority  vested  in  the 
Secretary  of  Agriculture  by  7  U.S.C. 
2217  (43  Stat.  803)  to  administer  to  take 
from  any  person  an  oath,  affirmation, 
affidavit,  or  deposition  for  use  in  any 
prosecution  or  proceeding  under,  or  in 
enforcement  of,  any  law  as  cited  in  this 
part: 

(1)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN);  and  the  Director  of 
Regulations  and  Policy,  CFSAN. 

(2)  The  Director  and  Deputy  Director, 
the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER);  the 
Associate  Director  for  Regulatory  Policy 


and  the  Associate  Director  for  Medical 
Policy,  CDER;  the  Directors  of  the 
Offices  of  Drug  Evaluation  I,  D,  III,  IV, 
and  V,  Office  of  Review  Management, 
CDER;  and  the  Director  and  Deputy 
Director,  Office  of  Compliance,  CDER. 

(3)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regtilations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(4)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(5)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Directors  and 
Deputy  Directors.  Office  of  Blood 
Research  and  Review,  Office  of  Vaccines 
Research  and  Review,  Office  of 
Therapeutics  Research  and  Review,  and 
Office  of  Compliance  and  Biologies 
Quality,  CBER. 

(6)  Regional  Food  and  Drug  Directors. 

(7)  District  Directors. 

(8)  The  Director,  St.  Louis  Branch. 

(b)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  Policy, 
CDRH,  are  authorized  to  hold  hearings, 
and  to  designate  other  officials  to  hold 
informal  hearings,  imder  section  360(a) 
of  the  PHS  Act. 

(c)  The  following  officials  are 
authorized  to  serve  as  the  presiding 
officer,  and  to  designate  other  Food  and 
Drug  Administration  employees  to  serve 
as  the  presiding  officer,  at  a  regulatory 
hearing  and  to  conduct  such  a  hearing 
under  the  provisions  of  part  16  of  this 
chapter.  An  official  can  serve  as  the 
presiding  officer  in  a  particular  hearing 
only  if  he  or  she  satisfies  the 
requirements  of  §  16.42(b)  of  this 
chapter  with  respect  to  the  action  that 

is  the  subject  of  the  hearing.  Such 
officials  are  delegated  authority  vested 
in  the  Secretary  of  Agriculture  by  7 
U.S.C.  2217  (43  Stat.  803)  to  administer 
or  to  take  from  any  person  an  oath, 
affirmation,  or  deposition  for  use  in  any 
prosecution  or  proceeding  under,  or  in 
enforcement  of,  any  law  as  cited  in  this 
part: 

(1)  The  Chief  Mediator  and 
Ombudsman.  Office  of  the  Ombudsman, 
Office  of  the  Senior  Associate 
Commissioner,  Office  of  the 
Commissioner  of  Food  and  Drugs 
(Commissioner). 

(2)  The  Director  and  Deputy  Director, 
CFSAN. 

(3)  The  Director  and  Deputy  Director, 
Center  for  Drug  Evaluation  and  Research 
(CDER);  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER;  the 
Associate  Director  for  Regulatory  Policy 
and  the  Associate  Director  for  Medical 
Policy,  CDER,  the  Directors  of  the 
Offices  of  Drug  Evaluation  I,  II,  III,  IV, 
and  V,  Office  of  Review  Management, 
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CDER;  and  the  Director  and  Deputy 
Director,  Office  of  Compliance.  CDER. 

(4)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  Policy, 
CDRH. 

(5)  The  Director  and  Deputy  Director, 
CVM. 

(6)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Directors  and 
Deputy  Directors,  Office  of  Blood 
Research  and  Review,  Office  of  Vaccines 
Research  and  Review,  Office  of 
Therapeutics  Research  and  Review,  and 
Office  of  Compliance  and  Biologies 
C^ality,  CBER. 

(7)  Regional  Food  and  Drug  Directors. 

(8)  District  Directors.  " 

(9)  The  Director,  St.  Louis  Branch. 

(10)  Such  other  FDA  official  as  is 
designated  by  the  Commissioner  by 
memorandtun  in  the  proceeding. 

(d)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.29    Petitions  under  part  1 0. 

(a)  For  drugs  assigned  to  their 
organizations,  the  following  officials  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  for  a  stay  of  an  effective  date  in 
§  201.59  of  this  chapter  for  compliance 
with  certain  labeling  requirements  for 
hiunan  prescription  drugs: 

(l)(i)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 

(ii)  The  Directors  and  Deputy 
Directors,  Office  of  Blood  Research  and 
Review  (OBRR),  Office  of  Vaccines 
Research  and  Review  (OVRR),  and 
Office  of  Therapeutics  Research  and 
Review  (OTRR),  CBER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  Divisions  in  OBRR, 
OVRR.  and  OTRR.  CBER. 

(2)(i)  The  Director,  the  Deputy 
Director,  and  the  Directors,  Office  of 
Review  Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Drug 
Evaluation  I.  II,  III.  IV,  and  V,  Office  of 
Review  Management,  CDER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I,  II,  III,  IV,  and  V, 
Office  of  Review  Management,  CDER. 

(b)  The  following  officials  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  requesting  in  vitro  test 
modifications  under  §  331.29  of  this 
chapter: 

(1)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER. 


(2)  The  Director,  Office  of  Drug 
Evaluation  V,  Office  of  Review 
Management,  CDER. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Over-the-Counter  Drug 
Products,  Office  of  Drug  Evaluation  V, 
Office  of  Review  Management,  CDER. 

(c)  The  following  officials  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  for  a  stay  of  an  effective  date  or 
for  an  exemption  from  the  tamper- 
resistant  packaging  and  labeling 
requirements  set  forth  in  §§  211.132. 
700.25.  or  800.12  of  this  chapter  for 
certain  over-the-counter  human  drug 
and  cosmetic  products  and  medical 
devices  which  relate  to  the  assigned 
functions  of  the  respective 
organizations: 

(1)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER. 

(2)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN);  and  the  Director  of 
Regulations  and  Policy,  CFSAN. 

(3)  The  Director  and  the  Deputy 
Directors  for  Science  and  for 
Regulations  and  Policy,  Center  for 
Devices  and  Radiological  Health 
(CDRH). 

(d)  The  following  officials  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  requesting  exemption  from  the 
general  pregnancy-nursing  warning  for 
over-the-counter  (OTC)  drugs  required 
under  §  201.63  of  this  chapter, 
requesting  exemption  from  a  general 
overdose  warning  required  under 

§  330.1(g)  of  this  chapter,  and  requesting 
exemption  from  OTC  drug 
administrative,  procedures  under 
§  330.10  of  this  chapter: 

(1)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER. 

(2)  The  Director,  Office  of  Drug 
Evaluation  V,  Office  of  Review 
Management,  CDER. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Over-the-Counter  Drug 
Products,  Office  of  Drug  Evaluation  V, 
Office  of  Review  Management,  CDER. 

(e)(1)  The  following  officials  are 
authorized  to  issue  180-day  tentative 
responses  to  citizen  petitions  on  food 
and  cosmetic  matters  under 
§  10.30(e)(2)(iii)  of  this  chapter  that 
relate  to  the  assigned  functions  of  that 
Center: 

(i)  The  Director  and  Deputy  Director, 
CFSAN. 

(ii)  The  Director  of  Regulations  and 
Policy,  CFSAN. 


(iii)  The  Director,  Office  of  Cosmetics 
and  Colors,  CFSAN. 

(iv)  The  Director.  Office  of  Nutritional 
Products,  Labeling  and  Dietary 
Supplements,  CFSAN. 

(v)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(vi)  The  Director,  Office  of  Plant  and 
Dairy  Foods  and  Beverages,  CFSAN. 

(vii)  The  Director,  Office  of  Seafood, 
CFSAN. 

(viii)  The  Director,  Office  ol  Field 
Programs,  CFSAN. 

(2)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM), 
are  authorized  to  issue  180-day  tentative 
responses  to  citizen  petitions  on  animal 
food  and  drug  matters  under 

§  10.30(e)(2)(iii)  of  this  chapter  that 
relate  to  the  assigned  functions  of  that 
Center. 

(3)  The  Director  and  Deputy  Directors. 
CBER,  are  authorized  to  issue  180-day 
tentative  responses  to  citizen  petitions 
on  biological  product  matters  under 

§  10.30(e)(2)(iii)  of  this  chapter  that 
relate  to  the  assigned  functions  of  that 
Center. 

(4)  The  Director,  the  Deputy  Director, 
and  the  Associate  Director  for 
Regulatory  Policy.  CDER,  are  authorized 
to  issue  180-day  tentative  responses  to 
citizen  petitions  on  drug  product 
matters  under  §  10.30(e)(2){iii)  of  this 
chapter  that  relate  to  the  assigned 
functions  of  that  Center. 

(5)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  are  authorized  to  issue 
180-day  tentative  responses  to  citizen* 
petitions  on  medical  device  matters 
under  §  10.30(e)(2)(iii)  of  this  chapter 
that  relate  to  the  assigned  functions  of 
that  Center. 

(f)(1)  The  Director  and  Deputy 
Directors,  CBER,  are  authorized  to  grant 
or  deny  citizen  petitions  submitted 
under  §  10.30  of  this  chapter  on  drug 
and  biological  product  matters  in 
program  areas  where  they  have  been 
delegated  final  approval  authority  in  the 
following  sections  of  this  chapter: 

(i)  Section  5.203  Issuance  and 
revocation  of  licenses  for  the 
propagation  or  manufacture  and 
preparation  of  biological  products; 

(ii)  Section  5.204  Notification  of 
release  for  distribution  of  biological 
products; 

(iii)  Section  5.101  Termination  of 
exemptions  for  new  drugs  for 
investigational  use  in  human  beings  or 
in  animals; 

(iv)  Section  5.103  Approval  of  new 
drug  applications  and  their 
supplements. 

(v)  Section  5.105  Issuance  of  notices 
relating  to  proposals  to  refuse  approval 
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or  to  withdraw  approval  of  new  drug 
applications  and  their  supplements. 

(vi)  Section  5,34  Issuance  of  notices 
relating  to  proposals  and  orders  for 
debarment  and  denial  of  an  application 
to  terminate  debarment. 

(2)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  CDER,  are 
authorized  to  grant  or  deny  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  on  drug  product  matters  in 
program  areas  where  they  have  been 
delegated  final  approval  authority  in  the 
following  sections  of  this  chapter: 

(i)  Section  5.100  Issuance  of  notices 
implementing  the  provisions  of  the  Drug 
Amendments  of  1 962; 

(ii)  Section  5.101  Termination  of 
exemptions  for  new  drugs  for 
investigational  use  in  human  beings  or 
in  animals; 

(iii)  Section  5.103  Approval  of  new 
drug  applications  and  their 
supplements. 

(iv)  Section  5.105  Issuance  of  notices 
relating  to  proposals  to  refuse  approval 
or  to  withdraw  approval  of  new  drug 
applications  and  their  supplements. 

(v)  Section  5.34  Issuance  of  notices 
relating  to  proposals  and  orders  for 
debarment  and  denial  of  an  application 
to  terminate  debarment. 

(3)  The  Director  and  Deputy  Director, 
Office  of  Generic  Drugs,  Office  of 
Pharmaceutical  Science,  CDER,  except 
for  those  drug  products  listed  in 

§  314.440(b)  of  this  chapter,  are 
authorized  to  issue  responses  to  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  seeking  a  determination  of  the 
suitability  of  an  abbreviated  new  drug 
application  for  a  drug  product. 

(4)  The  Directors  and  Deputy 
Directors  of  OBRR,  OVRR,  and  OTRR, 
CBER,  for  those  drug  products  listed  in 
§  314.440(b)  of  this  chapter,  are 
authorized  to  issue  responses  to  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  seeking  a  determination  of  the 
suitability  of  an  abbreviated  new  drug 
application  for  a  drug  product. 

(5)  For  drugs  assigned  to  their 
organization,  the  following  officials  are 
authorized  to  issue  responses  to  citizen 
petitions  submitted  under  §  10.30  of  this 
chapter  from  sponsors  of  an 
investigational  new  drug  application 
who  request  approval  to  ship  in 
interstate  commerce,  in  accordance  with 
§  2.125(1)  of  this  chapter,  an 
investigational  new  drug  for  human  use 
containing  a  chlorofluorocarbon. 

(i)  The  Director  and  Deputy  Directors, 
CBER. 

(ii)  The  Director,  the  Deputy  Director, 
*nd  the  Directors,  Office  of  Review 


Management  and  Office  of 
Pharmaceutical  Science,  CDER. 

(6)  The  Director  and  Deputy  Director, 
CVM,  are  authorized  to  issue  responses 
to  citizen  petitions  submitted  under 

§  10.30  of  this  chapter  from  sponsors  of 
an  investigational  new  animal  drug 
application  who  request  approval  to 
ship  in  interstate  commerce,  in 
accordance  with  §  21.125(j)  of  this 
chapter,  an  investigational  new  animal 
drug  for  animal  use  containing  a 
chlorofluorocarbon. 

(7)  The  Director  and  Deputy  Director, 
Office  of  New  Animal  Drug  Evaluation, 
CVM,  are  authorized  to  issue  responses 
to  citizen  petitions  submitted  imder 

§  10.30  of  this  chapter,  seeking  a 
determination  of  the  suitability  of  an 
abbreviated  new  animal  drug 
application  for  an  animal  drug  product. 

(8)  The  Director  and  Deputy  Director, 
CVM,  are  authorized  to  grant  or  deny 
citizen  petitions  submitted  under 

§  10.30  of  this  chapter  concerning 
actions  they  are  authorized  to  take 
under  §  5.34  Issuance  of  notices  relating 
to  proposals  and  orders  for  debarment 
and  denial  of  an  application  to 
terminate  debarment. 

(g)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  and  the  Director,  Office 
of  Compliance,  CDRH,  are  authorized  to 
grant  or  deny  citizen  petitions 
submitted  under  §§  10.30  and  821.2(b) 
of  this  chapter,  requesting  an  exemption 
or  variance  from  medical  device 
tracking  requirements  in  part  821  of  this 
chapter. 

(h)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.30    Authority  to  select  temporary  voting 
members  for  advisory  committees  and 
auttKMity  to  sign  conflict  of  interest  waivers. 

(a)  Each  Center  director  is  authorized 
to  select  members  of,  and  consultants  to, 
scientific  and  technical  FDA  advisory 
committees  under  that  Center's 
management  to  serve  temporarily  as 
voting  members  on  another  advisory 
committee  under  that  Center's 
management  when  expertise  is  required 
that  is  not  available  among  current 
voting  standing  members  of  a  committee 
or  to  comprise  a  quorum  when,  because 
of  imforeseen  circumstances,  a  quorum 
is  or  will  be  lacking.  When  additional 
voting  members  are  added  to  a 
committee  to  provide  needed  expertise 
not  available  among  current  voting 
standing  members  of  a  committee,  a 
quorum  will  be  based  on  the  total  of 
regular  and  added  members.  Authority 
to  select  temporary  voting  members  to 
advisory  committees,  if  such  voting 
members  are  serving  on  an  advisory 
conunittee  managed  by  another  Center, 


has  not  been  redelegated.  This  authority 
will  continue  to  be  exercised  by  the 
Commissioner  of  Food  and  Drugs 
(Commissioner)  or  the  Senior  Associate 
Commissioner,  Office  of  the 
Commissioner. 

(b)  Each  Center  director  is  authorized, 
under  18  U.S.C.  208(b)(1).  to  sign 
conflict  of  interest  waivers  for  special 
Government  employees  without 
substantial  interest  to  serve  as 
consultants  to  advisory  committees  or  in 
any  other  capacity  within  the  Centers 
except  as  advisory  conunittee  members. 

(c)  These  officials  may  not  further 
redelegate  this  authority. 

§5.31     Enforcement  activities. 

(a)  Designated  officers  and  employees 
of  the  Food  and  Drug  Administration 
who  have  been  issued  the  Food  and 
Drug  Administration  official  credentials 
consisting  of  Form  FDA-200A, 
Identification  Record,  and  Form  FDA- 
200B,  Specification  of  General 
Authority,  are  authorized: 

(1)  To  conduct  examinations, 
inspections,  and  investigations;  to 
collect  and  obtain  samples;  to  have 
access  to  and  to  copy  and  verify  records 
as  authorized  by  law;  to  make  seizures 
of  items  under  section  702(e)(5)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  372  (e)  (5));  and  to 
supervise  compliance  operations  for  the 
enforcement  of  the  act,  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C. 
1451-1461),  the  Federal  Caustic  Poison 
Act  (44  Stat.  140b;  see  also  Public  Law 
86-613,  section  19,  formerly  section  18), 
the  Import  Milk  Act  (21  U.S.C.  141- 
149),  the  Filled  Milk  Act  (21  U.S.C.  61- 
64),  and  sections  351  and  361  of  the 
PHS  Act  (42  U.S.C.  262  and  264). 

(2)  To  administer  oaths  and 
affirmations  imder  section  1  of  the  act 
of  January  31,  1925  (Ch.  124,  43  Stat. 
803);  sections  12  to  15  of  Reorganization 
Plan  No.  IV,  effective  Jime  30, 1940;  and 
Reorganization  Plan  No.  1  of  1953, 
effective  April  11,  1953. 

(b)  Any  officer  or  employee  of  the 
Food  and  Drug  Administration  who  has 
been  designated  by  the  Commissioner  of 
Food  and  Drugs  (Commissioner)  to 
conduct  examinations,  investigations,  or 
inspections  under  the  act  relating  to 
counterfeit  drugs  and  issued  the  Food 
and  Drug  Administration  Official 
Credential  consisting  of  Form  FDA- 
200D,  Special  Authority  for  Criminal 
Investigators,  is  authorized  to  do  the 
following: 

(1)  As  set  forth  under  section  702(e)(1) 
through  (e)(5)  of  the  act  (21  U.S.C.  372 
(e)(lHe)(5)): 

(i)  Carry  firearms; 

(ii)  Serve  and  execute  search  warrants 
and  arrest  warrants; 
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(iii)  Execute  seizure  by  process  issued 
under  libel  imder  section  304  of  the  act 
(21  U.S.C.  334); 

(iv)  Make  arrests  without  warrant  for 
an  offense  imder  the  act  with  respect  to 
counterfeit  drugs  if  the  offense  is 
committed  in  the  presence  of  the 
criminal  investigator  or,  in  the  case  of 
a  felony,  if  the  investigator  has  probable 
cause  to  believe  that  the  person  so 
arrested  has  committed,  or  is       _ 
committing,  such  offense;  and 

(v)  Make,  prior  to  the  institution  of 
libel  proceedings  under  section 
304(a)(2)  of  the  act  (21  U.S.C.  334(a)(2)), 
seizures  of  drugs  or  containers  or  of 
equipment,  punches,  dies,  plates, 
stones,  labeling,  or  other  things,  if  they 
are,  or  the  criminal  investigator  has 
reasonable  grounds  to  believe  that  they 
are,  subject  to  seizure  and 
condemnation  under  section  304(a)(2)  of 
the  act. 

(2)  Perform  such  other  functions 
under  the  act,  or  any  other  law,  as  the 
Commissioner  may  prescribe. 

(3)  To  administer  oaths  and 
affirmations  under  section  1  of  the  act 
of  January  31,  1925  (Ch.  124,  43  Stat. 
803);  sections  12  to  15  of  Reorganization 
Plan  No.  IV,  effective  June  30, 1940;  and 
Reorganization  Plan  No.  1  of  1953, 
effective  April  11, 1953. 

(c)  Any  officer  or  employee  of  the 
Food  and  Drug  Administration  who  has 
been  designated  by  the  Commissioner  to 
provide  specialized  law  enforcement 
support  involving  criminal 
investigations  under  the  act,  and  other 
duties  as  assigned  by  the  Commissioner, 
and  issued  the  Food  and  Drug 
Administration  Official  Credential 
consisting  of  Form  FDA-200E,  Special 
Authority  for  Criminal  Investigative 
Specialists,  is  authorized  to  receive 
information  as  to  all  matters  relating  to 
such  act  and  regulations  issued  under 
the  act. 

(d)  These  officials  may  not  further 
redelegate  these  authorities. 

§5.32    Certification  following  inspections. 
Regional  Food  and  Drug  Directors  and 
District  Directors  are  authorized  to  issue 
certificates  of  sanitation  under  §  1240.20 
of  this  chapter.  These  officials  may  not 
further  redelegate  this  authority. 

§  5.33    Issuqgce  of  reports  of  minor 
violations. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
(Commissioner)  under  section  309  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  336)  (the  act)  regarding  the 
issuance  of  written  notices  or  warnings: 

(l)(i)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 


(ii)  The  Director  and  Deputy 
Directors,  Office  of  Compliance  and 
Biologies  Quality,  CBER. 

(2)(i)  The  Director  and  Deputy 
Directors  for  Science  and  for 
Regulations  and  Policy,  Center  for 
Devices  and  Radiological  Health 
(CDRH). 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(iii)  For  medical  devices  assigned  to 
their  respective  divisions,  the  Division 
Directors,  Office  of  Compliance,  CDRH. 

(iv)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics 
(OSB),  CDRH,  and  the  Director  and 
Deputy  Director,  Division  of 
Surveillance  Systems  (DSS),  OSB, 
CDRH. 

(3)(i)  The  Director  and  Deputy 
Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  (CFSAN). 

(ii)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(iii)  The  Director,  Office  of  Field 
Programs,  CFSAN. 

(iv)  The  Director,  Division  of 
Enforcement  and  Programs,  Office  of 
Field  Programs,  CFSAN. 

(4)(i)  The  Director  and  Deputy 
Director,  Center  for  Veterinary  Medicine 
(CVM). 

(ii)  The  Director  and  Deputy  Director, 
OflRce  of  Surveillance  and  Compliance, 
CVM. 

(iii)  The  Director,  Division  of 
Compliance,  Office  of  Surveillance  and 
Compliance,  CVM. 

(5)(i)  The  Director,  the  Deputy 
Director,  the  Associate  Director  for 
Regulatory  Policy,  and  the  Directors, 
Office  of  Review  Management  and 
Office  of  Pharmaceutical  Science, 
Center  for  Drug  Evaluation  and  Research 
(CDER). 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDER. 

(iii)  The  Associate  Director  for 
Medical  Policy,  CDER. 

(iv)  The  Director,  Division  of  Drug 
Marketing,  Advertising,  and 
Communications,  Office  of  Medical 
Policy,  CDER. 

(6)(i)  Regional  Food  and  Drug 
Directors. 

(ii)  District  Directors. 

(iii)  Chiefs  of  District  Compliance 
Branches. 

(iv)  The  Director,  St.  Louis  Branch. 

(v)  The  Director,  Northeast  Regional 
Laboratory,  Northeast  Region. 

(vi)  The  Director,  Southeast  Regional 
Laboratory,  Southeast  Region. 

(vii)  The  Director,  Winchester 
Engineering  and  Analytical  Center. 

(viii)  The  Director,  National  Forensic 
Chemistry  Center. 

(ix)  The  Director,  Arkansas  Regional 
Laboratory. 


(b)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  under  section 
539(d)  of  the  act  (21  U.S.C.  360pp(d)) 
regarding  the  issuance  of  written  notices 
or  warnings: 

(1 )  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(3)  For  medical  devices  assigned  to 
their  respective  divisions,  the  Division 
Directors,  Office  of  Compliance,  CDRH. 

(4)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics 
(OSBJ,  CDRH.  and  the  Director  and 
Deputy  Director,  Division  of 
Surveillance  Systems  (DSS),  OSB. 
CDRH. 

(5)  Regional  Food  and  Drug  Directors; 
District  Directors;  the  Director,  St.  Louis 
Branch;  the  Director,  Northeast  Regional 
Laboratory,  Northeast  Region;  the 
Director,  Southeast  Regional  Laboratory, 
Southeast  Region;  the  Director, 
Winchester  Engineering  and  Analytical 
Center;  the  Director,  National  Forensic 
Chemistry  Center,  and  the  Director, 
Arkansas  Regional  Laboratory  when 
such  functions  relate  to: 

(i)  Assemblers  of  diagnostic  x-ray 
systems,  as  defined  in  §  1020.30(b)  of 
this  chapter;  and 

(ii)  Manufacturers  of  sunlamp 
products  and  ultraviolet  lamps  intended 
for  use  in  any  sunlamp  product  as 
defined  in  §  1040.20(b)  of  this  chapter. 

(c)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.34    Issuance  of  notices  relating  to 
proposals  and  orders  for  detMrment  and 
denial  of  an  application  to  terminate 
delMrment 

(a)  The  Director,  the  Deputy  Director, 
and  the  Associate  Director  for 
Regulatory  Policy,  Center  for  Drug 
Evaluation  and  Research,  the  Director 
and  Deputy  Director,  Center  for 
Veterinary  Medicine,  and  the  Director 
and  Deputy  Directors,  Center  for 
Biologies  Evaluation  and  Research  are 
authorized  to  issue  the  following  notices 
and  make  all  findings  required  in 
relation  to  these  notices  under  section 
306  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  335a) 
which  relate  to  the  assigned  functions  of 
their  organizations: 

(1)  Notices  of  opportunity  for  hearing 
on  proposals  for  mandatory  or 
permissive  debarment. 

(2)  Notices  ordering  debarment  when 
opportunity  for  a  hearing  has  been 
waived. 

(3)  Notices  ordering  debarment  where 
the  person  notifies  the  agency  that  the 
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person  consents  to  debarment  under 
section  306(c)(2)(B)  of  the  act  (21  U.S.C. 
335a(c)(2){B)). 

(4)  Notices  of  opportunity  for  hearing 
on  proposals  denying  an  application  to 
terminate  debarment  under  section 
306(d)(3)  of  the  act  (21  U.S.C. 
335u(d)(3)). 

(5)  Orders  denying  an  application  to 
terminate  debarment  under  section 
306(d)(3)  of  the  act  (21  U.S.C. 
335u(d)(3))  when  opportunity  for  a 
hearing  has  been  waived. 

(b)  Tnese  officials  may  not  further 
redelegate  these  authorities. 

§  5.35    Officials  auttiorized  to  make 
certification  under  5  U.S.C.  605(b)  for  any 
proposed  and  final  rules. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
with  regard  to  decisions  made  under  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
605(b)),  to  certify  that  a  proposed  or 
final  rule,  if  issued,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities: 

(1)  The  Associate  Commissioner  for 
Regulatory  Affairs. 

(2)  The  Director,  Center  for  Biologies 
Evaluation  and  Research. 

(3)  The  Director,  Center  for  Drug 
Evaluation  and  Research. 

(4)  The  Director.  Center  for  Devices 
and  Radiological  Health. 

(5)  The  Director,  Center  for  Food 
Safety  and  Applied  Nutrition. 

(6)  The  Director,  Center  for  Veterinary 
Medicine. 

(7)  Other  Food  and  Drug 
Administration  Officials  authorized  to 
issue  Federal  Register  documents. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

Subpart  C — Human  Drugs; 
Redelegations  of  Authority 

§  5.1 00  Issuance  of  notices  implementing 
the  provisions  of  the  Drug  Amendments  of 
1962. 

The  Director,  the  Deputy  Director,  and 
the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research;  and  the 
Director,  the  Deputy  Directors  for 
Regulations  and  Policy  and  for  Science, 
and  the  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation,  Center  for 
Devices  and  Radiological  Health,  are 
authorized  to  issue  notices  and 
amendments  thereto  implementing 
section  107(c)(3)  of  the  Drug 
Amendments  of  1962  (Pub.  L.  87-781) 
by  announcing  new  or  revised  efficacy 
findings  on  human  drugs  that  are  or 
were  subject  to  the  provisions  of  section 
506  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (21  U.S.C.  355).  These 
officials  may  not  further  redelegate  this 
authority. 

§5.101    Termination  of  exemptions  for  new 
drugs  for  investigational  use  in  human 
iMings. 

(a)  The  following  officials,  for  drugs 
under  their  jurisdiction,  are  authorized 
to  perform  all  the  functions  of  the 
Commissioner  of  Food  and  Drugs  on  the 
termination  of  exemptions  for  new 
drugs  (including  those  that  are 
biological  products  which  are  subject  to 
the  licensing  provisions  of  the  Public 
Health  Service  Act)  for  investigational 
use  in  human  beings  under  §  312.44  of 
this  chapter  and  in  animals  under 

§  312.160  of  this  chapter: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 

(2)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Pharmaceutical 
Science,  Center  for  Drug  Evaluation  and 
Research  (CDER). 

(3)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(b)  The  following  officials,  for  drugs 
under  their  jurisdiction,  are  authorized 
to  terminate  exemptions  for  new  drugs 
for  investigational  use  when  sponsors 
fail  to  submit  an  annual  progress  report 
under  §  312.44(b)(l)(viii)  of  this  chapter: 

(1)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Drug 
Evaluation  I,  II.  ni.  IV.  and  V,  Office  of 
Review  Management,  CDER. 

(2)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I,  II,  III,  IV.  and  V. 
Office  of  Review  Management.  CDER. 

(3)  The  Directors  and  Deputy 
Directors,  Office  of  Blood  Research  and 
Review  (OBRR).  OVRR,  and  Office  of 
Therapeutics  Research  and  Review 
(OTRR),  CBER. 

(4)  The  Directors  and  Deputy 
Directors  of  the  Division  of  Blood 
Applications,  OBRR.  the  Division  of 
Vaccines  and  Related  Products 
Applications.  OVRR.  and  the  Division  of 
Application  Review  and  Policy.  OTRR. 
CBER. 

(5)  The  Director  and  Deputy  Directors. 
Office  of  Device  Evaluation  (ODE), 
CDRH. 

(c)  The  following  officials,  for  drugs 
under  their  jurisdiction,  are  authorized 
to  make  the  findings  set  forth  in 

§  312.44(b)  of  this  chapter  and  to  notify 
sponsors  and  invite  correction  before 
termination  action  on  such  exemptions: 

(1)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Drug 
Evaluation  I,  H,  in,  IV,  and  V.  Office  of 
Review  Management.  CDER. 


(2)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I.  II.  III.  IV.  and  V, 
Office  of  Review  Management.  CDER. 

(3)  The  Directors  and  Deputy 
Directors.  Office  of  Blood  Research  and 
Review  (OBRR).  Office  of  Vaccines 
Research  and  Review  (OVRR).  and 
Office  of  Therapeutics  Research  and 
Review  (OTRR),  CBER. 

(4)  The  Directors  and  Deputy 
Directors  of  the  Division  of  Blood 
Applications,  OBRR,  the  Division  of 
Vaccines  and  Related  Products 
Applications,  OVRR,  and  the  Division  of 
Application  Review  and  Policy,  OTRR, 
CBER. 

(5)  The  Director  and  Deputy  Directors. 
ODE,  CDRH. 

(d)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.1 02    Authority  to  approve  and  to 
withdraw  approval  of  a  charge  for 
investigational  new  drugs. 

(a)  The  following  officials,  for  drugs 
under  their  jurisdiction,  are  authorized 
to  perform  all  the  functions  of  the 
Commissioner  of  Food  and  Drugs  to 
approve  a  charge  and  to  withdraw 
approval  to  charge  for  investigational 
drugs  in  a  clinical  trial  under  an 
investigational  new  drug  application 
under  §  312.7(d)(1)  of  this  chapter: 

(1)  The  Director,  the  Deputy  Director, 
and  the  Directors.  Office  of  Review 
Management  and  the  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research. 

(b)  These  officials  may  notfurther 
redelegate  this  authority. 

§5.103    Approval  of  new  drug  applications 
and  their  supplements. 

(a)(1)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
(Commissioner)  with  regard  to  approval 
of  new  drug  applications  and 
supplements  thereto  on  drugs  for 
humkn  use,  except  for  those  drugs  listed 
in  §  314.440(b)  of  this  chapter,  that  have 
been  submitted  under  section  505  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355): 

(i)  The  Director,  the  Depi^  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Drug 
Evaluation  I,  II,  III.  IV,  and  V,  Office  of 
Review  Management,  CDER,  for  drugs 
imder  their  jurisdiction. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
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Research,  for  drugs  listed  in  §  314.440Cb) 
of  this  chapter,  are  authorized  to 
perform  all  the  functions  of  the 
Commissioner  with  regard  to  approval 
of  new  drug  applications  and 
supplements  thereto  on  drugs  for 
human  use  that  have  been  submitted 
under  section  505  of  the  act. 

(b)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I.  II,  III,  IV,  and  V. 
Office  of  Review  Management,  CDER, 
for  drugs  under  their  jurisdiction,  are 
authorized  to  perform  all  functions  of 
the  Commissioner  with  regard  to 
approval  of  supplemental  applications 
to  approved  new  drug  applications  for 
drugs  for  human  use  that  have  been 
submitted  imder  §  314.70  of  this  chapter 
and  of  new  drug  applications  for  drug 
products  other  than  those  that  contain 
new  molecular  entities  (new  chemical 
entities).  The  applications  to  which  this 
authorization  applies  may,  in 
appropriate  circumstances,  continue  to 
be  acted  upon  by  the  officials  so 
authorized  in  §  5.10(a)  and  paragraph  (a) 
of  this  section. 

(c)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Conunissioner  with  regard  to 
approval  of  abbreviated  new  drug 
applications  and  supplements  thereto 
for  drugs  for  human  use  and  new  drug 
applications  for  drugs  with  a  5S 
classification  whose  clinical  safety  emd 
efficacy  may  be  supported  by 
appropriate  literatiue  citations  in  lieu  of 
submission  of  data  from  original 
proprietary  studies,  or  section  505(b)(2) 
of  the  act  (21  U.S.C.  355  (b)(2)) 
applications  imder  their  jiuisdiction. 
The  applications  to  which  this 
authorization  applies  may,  in 
appropriate  circumstances,  continue  to 
be  acted  upon  by  the  officials  so 
authorized  in  §  5.10(a)  and  paragraph  (a) 
of  this  section. 

(1)  For  drugs- submitted  under 

§§  314.50.  314.70,  and  314.94  of  this 
chapter,  except  for  those  drug  products 
listed  in  §  314.440(b): 

(i)  The  Director  and  Deputy  Director. 
Office  of  Generic  Drugs  (OGD),  Office  of 
Pharmaceutical  Science,  CDER,  except 
that  the  Director  and  Deputy  Director, 
OGD  are  not  authorized  to  approve  new 
drug  applications  with  a  5S 
classification  if  clinical  studies  are 
needed. 

(ii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  Offices  of 
Drug  Evaluation  I.  II,  III.  IV.  and  V, 
Office  of  Review  Management.  CDER. 

(2)  For  drug  products  listed  in 
§  314.440(b)  of  this  chapter  and 
submitted  under  §§  314.50,  314.70.  and 
314.94  of  this  chaptei*  The  Directors 
and  Deputy  Directors,  Office  of  Blood 


Research  and  Review,  Office  of  Vaccines 
Research  and  Review.  Office  of 
Therapeutics  Research  and  Review,  and 
Office  of  Compliance  and  Biologies 
Quality.  CBER. 

(d)  The  following  officials  are 
authorized  to  perform  all  functions  of 
the  Commissioner  with  respect  to 
approval  of  supplemental  applications 
to  abbreviated  new  drug  applications, 
5S  applications,  or  section  505(b)(2) 
applications  for  drugs  for  human  use 
that  are  described  in  §§  314.70(b)(1). 

.(b)(2)(ii)  through  (b)(2)(x).  (c)(1),  and 
(c)(3)  of  this  chapter.  (Authority  to 
approve  supplements  that  require  in 
vivo  bioavailability  studies  or  that 
include  in  vivo  bioavailability  study 
waiver  requests  are  not  included  in  this 
paragraph.) 

(1)  The  Director  and  Deputy  Director, 
Division  of  Chemistry  I,  Office  of 
Generic  Drugs,  Office  of  Pharmaceutical 
Science,  CDER. 

(2)  The  Director  and  Deputy  Director, 
Division  of  Chemistry  n.  Office  of 
Generic  Drugs.  Office  of  Pharmaceutical 
Science,  CDER. 

(3)  Associate  Director  for  Chemistry, 
Office  of  New  Drug  Chemistry,  Office  of 
Pharmaceutical  Science.  CDER. 

(e)  The  Director.  Division  of  Labeling 
and  Program  Support,  Office  of  Generic 
Drugs,  Office  of  Pharmaceutical  Science, 
CDER,  are  authorized  to  perform  all  the 
functions  of  the  Commissioner  with 
respect  to  approval  of  supplemental 
applications  to  abbreviated  new  drug 
applications,  5S  applications,  or  section 
505(b)(2)  applications  for  drugs  for 
human  use  that  are  described  in 

§§  314.70(b)(3)  and  (c)(2)(i)  through 
(c)(2)(iv)  of  this  chapter.  Authority! to 
approve  supplements  that  require  in 
vivo  bioavailability  studies  or  in  vivo 
study  waiver  requests  is  not  included  in 
this  paragraph. 

(f)  The  supervisory  and  team  leader 
chemists  in  the  Divisions  of  New  Drug 
Chemistry  I,  II,  and  III.  Office  of  New 
Drug  Chemistry.  Office  of 
Pharmaceutical  Science,  CDER,  are 
authorized  to  perform  all  functions  of 
the  Commissioner  with  respect  to 
approval  of  supplemental  applications 
to  new  drug  applications  for  drugs  for 
human  use  that  are  described  in 

§§  314(b)(1),  (b)(2)(ii)  through  (b)(2)(x), 
(c)(1),  and  (c)(3)  of  this  chapter. 
Authority  to  approve  supplements  that 
require  in  vivo  bioavailability 
information  or  that  require  a  change  in 
the  labeling  of  the  drug,  except  changes 
that  reflect  only  the  use  of  a  different 
facility  or  establishment,  are  not 
included  in  this  paragraph.  The 
supplemental  applications  to  which  this 
authorization  applies  may  continue  to 
be  acted  upon  by  the  officials  so 


authorized  in  §  5.10(a)  and  paragraphs 
(a)  and  (b)  of  this  section. 

(g)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.1 04    Responses  to  Drug  Enforcement 
Administration  temporary  scheduling 
notices. 

The  Director,  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Director,  Executive  Operations  Staff, 
Office  of  the  Center  Director,  CDER,  are 
authorized  to  provide  responses  to  the 
Drug  Enforcement  Administration's 
temporary  scheduling  notices  under 
section  201(h)(4)  of  the  Controlled 
Substances  Act,  as  amended  (21  U.S.C. 
811(h)(4)).  The  delegation  excludes  the 
authority  to  submit  reports  to  Congress. 
These  officials  may  not  further 
redelegate  this  authority. 

§  5.1 05    Issuance  of  notices  relating  to 
proposals  to  refuse  approval  or  to  withdraw 
approval  of  new  drug  applications  artd  tfieir 
supplements. 

(a)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science.  Center  for  Drug 
Evaluation  and  Research  (CDER),  are 
authorized  to  issue  notices  of  an 
opportunity  for  a  hearing  on  proposals 
to  refuse  approval  or  to  withdraw 
approval  of  new  drug  applications  and 
abbreviated  new  drug  applications  and 
supplements  thereto  on  drugs  for 
human  use,  except  for  those  drugs  listed 
in  §  314.440(b)  of  this  chapter,  that  have 
been  submitted  under  section  505  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355)  and  subpart  B 
of  part  314  of  this  chapter  and  to  issue 
notices  refusing  approval  or 
withdrawing  approval  when 
opportimity  for  hearing  has  been 
waived. 

(b)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research,  for  those  drugs  listed  in 

§  314.440(b)  of  this  chapter,  are 
authorized  to  issue  notices  of  an 
opportunity  for  a  hearing  on  proposals 
to  refuse  approval  or  to  withdraw 
approval  of  new  drug  applications  and 
abbreviated  new  drug  applications  and 
supplements  thereto  on  drugs  for 
human  use  that  haVe  been  submitted 
under  section  505  of  the  act  and  subpart 
B  of  part  314  of  this  chapter  and  to  issue 
notices  refusing  approval  or 
withdrawing  approval  when 
opportunity  for  hearing  has  been 
waived. 

(c)  These  officials  may  not  further 
redelegate  these  authorities. 
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§  5. 1 06    Submission  of  and  effective 
approval  dates  for  abbreviated  new  drug 
applications  and  certain  new  drug 
applications. 

(a)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  of  Food 
and  Drugs  with  regard  to  decisions 
made  imder  section  505  (c)(3)(D), 
(j)(4)(B)(iv).  and  (j)(4)(D)  and  section 
505 A  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
355(c)(3)(D).  fj){4)(B)(ii)  and  (j)(4){D)  and 
355a)  concerning  the  date  of  submission 
or  the  date  of  effective  approval  of 
abbreviated  new  drug  applications 
including  supplements  thereto 
submitted  under  section  505(j)  of  the  act 
(21  U.S.C.  355(j))  and  of  new  drug 
applications  including  supplements 
thereto  submitted  under  section 
505(b)(1)  (21  U.S.C.  355  (b)(1))  of  the  act 
and  described  under  section  505(b)(2)  of 
the  act  (21  U.S.C.  355(b)(2)): 

(1)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Generic  Drugs,  Office  of 
Pharmaceutical  Science,  CDER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§5.107    Extensions  or  stays  of  effective 
dates  for  compliance  witti  certain  labeling 
requirements  for  human  prescription  drugs. 

(a)  The  following  officials  are 
authorized  to  extend  or  stay  an  effective 
date  in  §  201.59  of  this  chapter  for 
compliance  with  certain  labeling 
requirements  for  human  prescription 
drugs. 

(1)  For  drugs  assigned  to  their 
organizations: 

(i)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 

(ii)  The  Directors  and  Deputy 
Directors,  Office  of  Blood  Research  and 
Review  (OBRR),  Office  of  Vaccines 
Research  and  Review  (OVRR),  and 
Office  of  Therapeutics  Research  and 
Review  (OTRR),  CBER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  Divisions  in  OBRR, 
OVRR,  and  OTRR.  CBER. 

(2)  For  drugs  assigned  to  their 
organizations;  , 

(i)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Drug 
EvaluaUon  I,  II,  III,  IV,  and  V,  Office  of 
Review  Management,  CDER. 


(iii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  1,  II,  m,  IV,  and  V. 
Office  of  Review  Management,  CDER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§5.108     Authority  relating  to  waivers  or 
reductions  of  prescription  drug  user  fees. 

The  Director,  Center  for  Drug 
Evaluation  and  Research  (CDER),  and 
the  Associate  Director  for  Regulatory 
Policy.  CDER.  are  authorised  to  perform 
all  the  functions  of  the  Commissioner  of 
Food  and  Drugs  relating  to  waivers  or 
reductions  of  prescription  drug  user  fees 
under  the  Prescription  Drug  User  Fee 
Act  of  1992.  as  originally  enacted  and  as 
reauthorized  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997.  except  for  the  functions  under 
section  736(d)(1)(C)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  379h(d)(l)(C))  that  pertain  to 
situations  where  "the  fees  will  exceed 
the  anticipated  present  and  future 
costs,"  on  behalf  of  CDER,  the  Center  for 
Biologies  Evaluation  and  Research,  and 
any  other  Food  and  Drug 
Administration  Center.  This  authority 
pertains  to  waivers  requested  imder  the 
public  health  waiver  provision  (21 
U.S.C.  379h(d)(l)(A)):  the  barrier  to 
innovation  waiver  provision  (21  U.S.C. 
379h(d)(l)(B)):  the  applications 
submitted  under  section  505(b)(1)  and 
(b)(2)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  waiver  provision  (21 
U.S.C.  379h(d)(l){D)):  the  small  business 
waiver  provision  (21  U.S.C. 
379h(d)(l)(E)):  and  to  requests'for 
refun45  of  fees  if  an  application  or 
supplement  is  withdrawn  after  filing  (21 
U.S.C.  379h(a)(l)(G));  as  well  as  waivers, 
reductions,  or  refunds  requested  on  any 
other  basis  except  fees  exceeding  the 
cost.  (See  §  5.20(h)(1)  for  the  authority 
to  reconsider  any  user  fee  decisions 
made  by  the  Chief  Mediator  and 
Ombudsman,  the  Deputy  Chief  Mediator 
and  Ombudsman,  and/or  the  former 
Deputy  User  Fee  Waiver  Officer  prior  to 
July  1, 1999.)  These  officials  may  not 
further  redelegate  this  authority. 

§  5. 1 09    Issuance  of  written  notices 
concerning  patent  information,  current 
'good  manufacturing  practices  and  false  or 
misleading  labeling  of  new  drugs. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
under  §  505(e)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  355(e))  regarding  the  issuance  of 
written  notices. 

(1)  The  Director,  the  Deputy  Director, 
and  the  Directors.  Office  of  Review 
Management  and  Office  of 


Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(2)  The  Director  and  Deputy  Director. 
Office  of  Compliance,  CDER. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Labeling  and 
Nonprescription  Drug  Compliance, 
Office  of  Compliance,  CDER. 

(4)  The  Director  and  Deputy  Director, 
Division  of  Manufacturing  and  Product 
Quality,  Office  of  Compliance,  CDER. 

(5)  The  Director  and  Deputy  Director. 
Division  of  Prescription  Drug 
Compliance  and  Surveillance.  Office  of 
Compliance,  CDER. 

(6)  The  Associate  Director  for  Medical 
Policy,  and  the  Director  and  Deputy 
Director,  Division  of  Scientific 
Investigations,  Office  of  Medical  Policy, 
CDER. 

(7)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  the  Director  and 
Deputy  Directors,  Office  of  Compliance 
and  Biologies  Quality  (OCBQ),  CBER, 
and  the  Directors,  Division  of  Case 
Management,  Division  of  Inspections 
and  Surveillance,  and  Division  of 
Manufacturing  and  Product  Quality, 
OCBQ,  CBER. 

(8)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regtilations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director  and  Deputy  Directors  of  the 
Office  of  Device  Evaluation,  CDRH. 

(9)  Regional  Food  and  Drug  Directors. 

(10)  District  Directors. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

Subpart  D— Biologies;  Redelegations 
of  Auttiority 

§  5.200    Functions  pertaining  to  safer 
vaccines. 

(a)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  are  authorized  to 
perform  the  functions  of  the 
Commissioner  of  Food  and  Drugs 
(Commissioner)  imder  part  C,  subtitle  2 
of  title  XXI  of  the  PHS  Act  (42  U.S.C. 
300aa-25  et  seq.),  as  amended,  and  the 
National  Childhood  Vaccine  Injury  Act 
of  1986  (42  U.S.C.  300aa-l  note),  as 
amended  hereafter,  as  follows: 

(1)  Section  2125  of  the  PHS  Act  (42 
U.S.C.  300aa-25)-Recording  and 
reporting  of  information. 

(2)  Section  2127  of  the  PHS  Act  (42 
U.S.C.  300aa-27)-Mandate  for  safer 
childhood  vaccines. 

(3)  Section  2128  of  the  PHS  Act  (42 
U.S.C.  300aa-28)-Manufaetiu'er 
recordkeeping  and  reporting. 

(4)  Section  312  of  the  National 
Childhood  Vaccin^njury  Act  of  1986- 
Related  studies  (42  U.S.C.  300aa-l 
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note),  except  that  the  authority  to 
provide  for  notice  and  opportiuiity  for 
public  hearing  on  the  review  of  vaccines 
and  related  illnesses  and  conditions 
under  sections  312(a)  and  (d)  of  the 
National  Childhood  Vaccine  Injury  Act 
of  1986  is  not  redelegated  by  the 
Commissioner. 

(5)  Section  313  of  the  National 
Childhood  Vaccine  Injury  Act  of  1986- 
Study  of  other  vaccine  risks  (42  U.S.C. 
300aa-l  note),  except  that  the  authority 
to  provide  for  notice  and  opportunity 
for  public  hearing  on  the  establishment 
of  guidelines  regarding  the  risks  to 
children  of  certain  vaccines  imder 
section  313(a)(1)(B)  and  (b)  of  the 
National  Childhood  Vaccine  Injury  Act 
of  1986  is  not  redelegated  by  the 
Commissioner. 

(6)  Section  314  of  the  National 
Childhood  Vaccine  Injur>'  Act  of  1986- 
Review  of  warnings,  use  instructions, 
and  precautionary  information  (42 
U.S.C.  300aaf-l  note). 

(b)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.201     Redelegation  of  the  Center  for 
Biologies  Evaluation  and  Research 
Director's  program  authorities. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Director,  Center  for  Biologies 
Evaluation  and  Research  (CBER)  with 
regard  to  program  authorities  for  their 
respective  areas: 

(1)  Deputy  Directors,  CBER. 

(2)  Associate  Directors,  CBER. 

(3)  Office  Directors.  CBER. 

(4)  Division  Directors,  CBER. 

(b)  These  officials  may  not  further 
redelegate  these  authorities. 

1 5.202    issuance  of  notices  of  opportunity 
for  a  hearing  on  proposals  for  denial  of 
approval  of  applications  for  licenses, 
suspension  of  licenses,  or  revocation  of 
licenses  and  certain  notices  of  revocation 
of  licenses. 

(a)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  are  authorized  to  issue: 

(1)  Notices  of  opportunity  for  a 
hearing  on  proposals  to  deny  approval 
or  filing  of  applications  for  biologies 
licenses  under  §  601.4(b)  of  this  chapter. 

(2)  Notices  of  opportunity  for  a 
hearing  on  proposals  to  revoke  biologies 
licenses  under  §  601.5(b)  of  this  chapter. 

(3)  Notices  of  revocation,  at  the 
manufacturer's  request,  of  biologies 
licenses  under  §§  601.5(a)  and  601.8  of 
this  chapter. 

(4)  Notices  of  revocation  when  the 
manufacturer  has  waived  the 
opportunity  for  hearing  under  §  601.7(a) 
of  this  chapter. 

(5)  Notice  of  biologies  license 
suspensions  under  §  601 .6  of  this 
chapter. 


(b)  These  officials  may  not  further 
redelegate  these  authorities. 

§5.203    Issuance  and  revocation  of 
licenses  for  the  propagation  or  manufacture 
and  preparation  of  biological  products. 

(a)  The  following  officials  are 
authorized  to  issue  licenses  under 
section  351  of  the  PHS  Act  (42  U.S.C. 
262)  for  the  propagation  or  manufacture 
and  preparation  of  biological  products 
as  specified  in  the  PHS  Act,  and  to 
revoke  such  licenses  at  the 
manufacturer's  request: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 

(2)  Directors  and  Deputy  Directors, 
Office  of  Blood  Research  and  Review, 
Office  of  Vaccines  Research  and  Review, 
Office  of  Therapeutics  Research  and 
Review,  and  Office  of  Compliance  and 
Biologies  Quality,  CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.204    Notification  of  release  for 
distribution  of  biological  products. 

(a)  The  following  officials  are 
authorized  to  issue  written  notices  of 
release  for  distribution  of  licensed 
biological  products  under  subchapter  F 
(parts  600  through  680.31)  of  this 
chapter: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 

(2)  The  Director  and  Deputy  Directors, 
Office  of  Compliance  and  Biologies 
Quality  (OCBQ),  CBER. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Manufacturing  and  Product 
Quality,  OCBQ,  CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

Sul)part  E— Food  and  Cosmetics; 
Redelegations  of  Authority 

§  5.300    Food  standards,  food  additives, 
generally  recognized  as  safe  (GRAS) 
substances,  color  additives,  nutrient 
content  claims,  and  health  claims. 

(a)(1)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
(Commissioner)  under  sections  409  and 
721  of  the  act  (21  U.S.C.  348  and  379e) 
regarding  the  issuance  of  notices  of 
filing  (including  notices  .of  extension  of. 
or  reopening  of,  the  comment  period), 
and  of  voluntary  withdrawal,  of 
petitions  on  food  additives,  generally 
recognized  as  sdfe  (GRAS)  substances, 
and  color  additives  that  relate  to  the 
assigned  functions  of  the  respective 
Center: 

(i)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN). 


(ii)  The  Director  of  Regulations  and 
Policy.  CFSAN. 

(iii)  The  Director.  Office  of  Premarket 
Approval,  CFSAN. 

(iv)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(2)  The  Director,  Deputy  Director,  and 
Director  of  Regulations  and  Policy, 
CFSAN  are  authorized  to  perform  all  the 
functions  of  the  Commissioner  under 
section  401  of  the  act  (21  U.S.C.  341) 
regarding  the  issuance  of  proposed 
rulemaking  (including  notices  of 
extension  of,  or  reopening  of,  the 
comment  period)  pertaining  to  food 
standards. 

(b)(1)  The  Director,  Deputy  Director, 
and  Director  of  Regulations  and  Policy, 
CFSAN  are  authorized  to  perform  all  of 
the  functions  of  the  Commissioner 
under  section  409  and  721  of  the  act  (21 
U.S.C.  348  and  379e)  regarding  the 
approval  of  the  use  of  food  additives 
under  section  409(e)  of  the  act  (21 
U.S.C.  348(e))  arid  the  listing  of  color 
additives  under  section  721(d)(1)  of  the 
act  (21  U.S.C.  379e)  where  the  listing 
does  not  involve  novel  or  controversial 
issues  and  does  not  involve  any 
questions  about  the  applicability  of  the 
Delaney  Anti-Cancer  Clause. 

(2)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  under 
section  401  of  the  act  (21  U.S.C.  341) 
regarding  the  issuance  of  notices  of 
temporary  permits  for  foods  varying 
from  standards  of  identity  under  § 
130.17  of  this  chapter: 

(i)  The  Director  and  Deputy  Director, 
CFSAN. 

(ii)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(iii)  The  Director,  Office  of  Nutritional 
Products,  Labeling,  and  Dietary 
Supplements,  CFSAN. 

(3)  The  Director  and  Deputy  Director, 
CVM,  are  authorized  to  perform  all  the 
functions  of  the  Commissioner 
regarding  approvals  of  the  use  of  food 
additives  under  section  409(e)  of  the  act 
(21  U.S.C.  348(e)),  where  these 
approvals  do  not  involve  novel  or 
controversial  issues,  including  any 
question  about  the  applicability  of  the 
Delaney  Anti-Cancer  Clause. 

(c)(1)  The  following  officials  are 
authorized  to  issue  90-day  letters  to 
food  additive  petitioners  under  section 
409(e)(2)  of  the  act  (21  U.S.C.  348(c)(2)) 
or  to  color  additive  petitions  under 
section  721e{d)(l)  (21  U.S.C.  379e(d)(l)) 
of  the  act  that  relate  to  the  assigned 
functions  of  the  Center: 

(i)  The  Director  and  Deputy  Director, 
CFSAN. 

(ii)  The  Director  of  Regulations  and 
PoUcy,  CFSAN. 
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(iii)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(iv)  The  Director,  Division  of  Product 
Policy,  Office  of  Premarket  Approval, 
CFSAN. 

(v)  The  Director,  Division  of  Petition 
Control,  Office  of  Premarket  Approval, 
CFSAN. 

(2)  The  following  officials  are 
authorized  to  issue  90-day  letters  to 
food  additive  petitioners  under  section 
409(c)(2)  of  the  act  (21  U.S.C.  348(c)(2)) 
that  relate  to  the  assigned  functions  of 
the  Center: 

(i)  The  Director  and  Deputy  Director, 
CVM. 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Compliance, 
CVM. 

(iii)  The  Director  and  Deputy  Director, 
Division  of  Animal  Feeds,  Office  of 
Surveillance  and  Compliance,  CVM. 

(d)  The  following  officials  are 
authorized  to  certify  batches  of  color 
additives  under  section  721  of  the  act 
(21  U.S.C.  379e): 

(1)  The  Director  and  Deputy  Director, 
CFSAN. 

(2)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(3)  The  Director,  Office  of  Cosmetics 
and  Colors,  CFSAN. 

(e)  The  following  officials  are 
authorized  to  issue  advance  notices  of 
proposed  rulemaking  pertaining  to 
Codex  Alimentarius  food  standards  and 
notices  terminating  consideration  of 
such  standards  when  comments  fail  to 
support  the  desirability  and  need  for 
proposing  their  adoption,  under  §  130.6 
of  tliis  chapter: 

(1)  The  Director  and  Deputy  Director, 
CFSAN. 

(2)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(3)  The  Director,  Office  of  Nutritional 
Products,  Labeling,  and  Dietary 
Supplements,  CFSAN. 

(f)  The  following  officials  are 
authorized  to  issue  notices  of  proposed 
rulemaking  and  issue  or  amend 
regulations  affirming  GRAS  status  of 
food  substances  under  §§  170.35  or 
570.35  of  this  chapter  where  the 
affirmations  relate  to  the  assigned 
functions  of  the  respective  Center  and 
do  not  involve  novel  or  controversial 
issues: 

(1)  The  Director,  Deputy  Director,  and 
Director  of  Regulations  and  Policy, 
CFSAN. 

(2)  The  Director  and  Deputy  Director, 
CVM. 

(g)(1)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  under 
section  403(r)(4)  of  the  act  (21  U.S.C. 
343{r)(4))  regarding  the  issuance  of 
decisions  to  grant  or  deny  petitions  for 


nutrient  content  claims  and  health 
claims  that  do  not  present  controversial 
issues  and  regarding  the  issuance  of  any 
notices  of  proposed  rulemaking  that 
result  from  such  action: 

(i)  The  Director  and  Deputy  Director, 
CFSAN. 

(ii)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(2)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Commissioner  under 
section  403(r)(4)  of  the  act  (21  U.S.C. 
343(r)(4))  regarding  the  issuing  of  letters 
of  filing  in  response  to  petitions  for 
nutrient  content  claims  and  health 
claims: 

(i)  The  Director  and  Deputy  Director, 
CFSAN.  ' 

(ii)  The  Director  of  Regulations  and 
Policy.  CFSAN. 

(iii)  The  Director,  Office  of  Nutritional 
Products,  Labeling,  and  Dietary 
Sujpplements,  CFSAN. 

(n)  The  following  officials  are 
authorized  to  issue  letters  concerning 
substances  determined  to  be  below  the 
"threshold  of  regulation"  under  § 
170.39  of  this  chapter: 

(1)  The  Director  and  Deputy  Director, 
CFSAN. 

(2)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(3)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(4)  The  Directors  of  the  Divisions  of 
Petition  Control  and  Product  Policy, 
Office  of  Premarket  Approval,  CFSAN. 

(i)  The  following  officials  are 
authorized  to  perform  all  of  the 
functions  of  the  Conunissioner  under 
section  409(h)  of  the  act  (21  U.S.C. 
348(h)),  excluding  the  duties  to  set  out 
in  section  409(h)(5)  of  the  act  (21  U.S.C. 
348(h)(5)),  regarding  premarket 
notification  of  food-contact  substances: 

(1)  The  Director  and  Deputy  Director, 
CFSAN. 

(2)  The  Director  of  Regulations  and 
Policy,  CFSAN. 

(3)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(j)  These  officials  may  not  further 
redelegate  these  authorities. 

§5.301    Issuance  of  initial  emergency 
penntt  orders  and  notices  of  confinnation 
of  effective  date  of  final  regulations  on  food 
for  human  and  animal  consumption. 

(a)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN),  the  Director,  Office 
of  Field  Programs,  CFSAN,  and  the 
Director,  Division  of  Enforcement  and 
Programs,  Office  of  Field  Programs, 
CFSAN,  are  authorized  to  issue  initial 
emergency  permit  orders  under  §  108.5 
of  this  chapter. 

(b)  The  following  officials  are 
authorized  to  issue  notices  of 


confirmation  of  effective  date  of  final 
regulations  on  food  matters  issued 
under  section  701(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
371(e)):     • 

(1)  The  Director  and  Deputy  Director, 
CFSAN. 

(2)  The  Director  of  Regulations  and 
Policy.  CFSAN. 

(3)  The  Director,  Office  of  Nutritional 
Products,  Labeling,  and  Dietary 
Supplements,  CFSAN. 

(4)  The  Director.  Office  of  Plant  and 
Dairy  Foods  and  Beverages,  CFSAN. 

(5)  The  Director,  Office  of  Seafood, 
CFSAN. 

6)  The  Director,  Office  of  Field 
Programs,  CFSAN. 

(7)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(c)  These  officials  may  not  further 
redelegate  these  authorities. 

S  5.302    Detention  of  meat,  poi|ltry,  eggs, 
and  related  products. 

The  Regional  Food  and  Drug  Directors 
and  District  Directors  are  authorized  to 
perform  and  to  designate  other  officials 
to  perform  all  of  the  functions  of  the 
Commissioner  of  Food  and  Drugs  imder: 

(a)  Section  409(b)  of  the  Federal  Meat 
hispection  Act  (21  U.S.C.  679(b)).  that 
relates  to  the  detention  of  any  carcass, 
part  thereof,  meat,  or  meat  product  of 
cattle,  sheep,  swine,  goats,  or  equines. 

(b)  Section  24(b)  of  the  Poultry 
Products  Inspection  Act  (21  U.S.C.  467f 
(b))  that  relates  to  the  detention  of  any 
poidtry  carcass,  part  thereof,  or  poultry 
product. 

(c)  The  Egg  Products  Inspection  Act 
(21  U.S.C.  1031  et  seq.). 

§5.303    Establishing  standards  and 
approving  accrediting  txxiies  under  the 
National  Laboratory  Accreditation  Program. 

The  Director,  Deputy  Director,  and 
Director  of  Regulations  and  Policy, 
Center  for  Food  Safety  and  Applied 
Nutrition,  are  authorized  to  perform  all 
the  functions  of  the  Commissioner  of 
Food  and  Drugs  under  sections  1322(b) 
and  (c)  of  the  Food,  Agricultm-e, 
Conservation,  and  Trade  Act  of  1990 
(the  National  Laboratory  Accreditation 
Program)  (7  U.S.C.  138a),  as  amended 
hereafter,  which  relate  to  setting 
standards  for  the  National  Laboratory 
Accreditation  Program  and  approving 
State  agencies  or  private,  nonprofit 
entities  as  accrediting  bodies  to 
implement  certification  and  quality 
assurance  programs  in  accordance  with 
the  requirements  of  these  sections.  The 
delegation  excludes  the  authority  to 
submit  reports  to  the  Congress.  These 
officials  may  not  further  redelegate  this 
authority. 
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§5.304    Approval  of  schools  providing 
food-processing  instruction. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
c^  the  Conunissioner  of  Food  and  Drugs 
(Conunissioner)  under  §  113.10  of  this 
chapter  regarding  the  approval  of 
schools  giving  instruction  in  retort 
operations,  processing  systems 
operations,  aseptic  processing  and 
packaging  system  operations,  and 
container  closure  inspections: 

(1)  The  Director  and  Deputy  Director, 
Center  for  Food  Safety  and  Applied 
Nuti-ition  (CFSAN). 

(2)  The  Director  of  Regulations  and 
Policy.  CFSAN. 

(3)  The  Director,  Office  of  Plant  and 
Dairy  Foods  and  Beverages,  CFSAN. 

(bj  These  bfficials  may  not  further 
redelegate  this  authority. 

Subpart  F — Medical  Devices  and 
Radiological  l-iealth;  Redelegations  of 
Authority 

§  5.400    Issuance  of  Federal  Register 
documents  to  recognize  or  to  withdraw 
recognition  of  a  standard  to  meet  premarket 
submission  requirements. 

(a)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health;  and  the  Director 
and  Deputy  Directors,  Center  for 
Biologies  Evaluation  and  Research,  are 
authorized  to  issue  Federal  Register 
dociunents  under  section  514(c)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360d(c))  recognizing 
or  withdrawing  recognition  of  a 
standard  for  which  a  person  may  submit 
a  declaration  of  conformity  in  order  to 
meet  a  premarket  submission 
requirement. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

' '  §  5.401  -  Issuance  of  Federal  Register 
documents  pertaining  to  exemptions  from 
premarket  notification. 

(a)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health;  and  the  Directors 
and  Deputy  Directors,  Center  for 
Biologies  Evaluation  and  Research,  are 
authorized  to  make  determinations  and 
issue  Federal  Register  notices  and  rules 
under  §  510(m)  of  the  act  (21  U.S.C. 
360(m))  concerning  exemptions  from 
premarket  notification. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.402    Detention  of  adulterated  or 
misbranded  medical  devices. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 


pertaining  to  detention,  under  section 
304(g)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  334(g))  and  in 
accordance  with  §  800.55  of  this 
chapter,  of  medical  devices  that  may  be 
adulterated  or  misbranded: 

(1)  For  medical  devices  assigned  to 
their  respective  organizations: 

(i)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(ii)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(iii)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 

(iv)  The  Director  and  Deputy 
Directors,  Office  of  Compliance  and 
Biologies  Quality,  CBER. 

(2)  Regional  Food  and  Drug  Directors. 

(3)  District  Directors. 

^  (4)  The  Director,  St.  Louis  Branch, 
(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.403    Authorization  to  use  alternative 
evidence  for  determination  of  the 
effectiveness  of  medical  devices. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  may  authorize  imder 
section  513(a)(3)(B)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360c(a)(3)(B))  the  use  of  valid 
scientific  evidence  (other  than  that 
prescribed  by  section  513(a)(3)(A)  of  the 
act)  for  determining  the  effectiveness  of 
medical  devices  for  the  pvuposes  of 
sections  513,  514,  and  515  of  the  act.(21' 
U.S.C.  360c,  360d.  and  360e): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director  and  Deputy  Directors,  Office  of 
Device  Evaluation,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Directors  and 
Deputy  Director,  Office  of  Blood 
Research  and  Review  (OBRR),  Office  of 
Vaccines  Research  and  Review  (OVRR). 
and  Office  of  Therapeutics  Research  and 
Review  (OTRR).  CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.404  ratification  to  petitioners  of 
determinations  made  on  petitions  for 
reclassification  of  medical  devices. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  are  authorized  to  notify 
petitioners  of  determinations  made  on 
petitions  for  reclassification  of  medical 
devices  that  are  classified  in  class  III 
(premarket  approval)  by  sections  513(f) 
and  520(1)  of  the  Federal  Food,  Drug. 


and  Cosmetic  Act  (the  act)  (21  U.S.C 
360c(f)  and  360  j(l))  and  denials  of 
petitions  for  reclassification  of  medical 
devices  that  are  submitted  under  section 
513(e)  of  the  act  (21  U.S.C.  360c(e)) 
(except  for  petitions  submitted  in 
response  to  Federal  Register  notices 
initiating  standard-setting  under 
§  514(b)  of  the  act  (21  U.S.C.  360d(b))  or 
premarket  approval  imder  section 
515(b)  of  the  act  (21  U.S.C.  360e(b)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH)  and  the 
Director  and  Deputy  Directors,  Office  of 
Device  Evaluation. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Directors  and 
Deputy  Directors,  Office  of  Blood 
Research  and  Review,  Office  of  Vaccines 
Research  and  Review,  and  Office  of 
Therapeutics  Research  and  Review. 
CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.405    Determination  of  classification  of 
devices. 

(a)  The  following  officials,  for  devices 
assigned  to  their  respective 
organizations,  are  authorized  to 
determine  the  classification  of  a  medical 
device  in  commercial  distribution  prior 
to  May  28, 1976,  under  section  513(d) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360c(d)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH)  and  the 
Director  and  Deputy  Directors.  Office  of 
Device  Evaluation  (ODE).  CDRH. 

(2)  The  Director  and  Cieputy  Directors. 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Director  and 
Deputy  Directors  of  the  Office  of  Blood 
Research  and  Review  (OBRR).  the  Office 
of  Vaccines  Research  and  Review 
(OVRR),  and  the  Office  of  Therapeutics 
Research  and  Review  (OTRR),  CBER. 

(b)  The  following  officials,  for  devices 
assigned  to  their  respective 
organizations,  are  authorized  to 
determine  the  classification  of  a  medical 
device  first  intended  for  commercial 
distribution  after  May  28,  1976,  under 
section  513  (0(1)(A)  of  the  act  (21  U.S.C. 
360c(f)(l)(A)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  and  the  Director.  Deputy 
Directors,  Division  and  Deputy  Division 
Directors,  Associate  Division  Directors. 
Branch  Chiefs,  and  Chief.  Premarket 
Notification  Section,  ODE.  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
CBER,  and  the  Directors  and  Deputy 
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Directors  of  the  OBRR,  OVRR.  and 
OTRR,  CBER. 

(c)  The  following  ofBcials  are 
authorized  to  make  determinations  and 
issue  orders  classifying  devices  under 
section  513(f)(2)(b): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
ODE.  CDRH. 

(3)  The  Director  and  Deputy  Directors, 
CBER,  and  the  Directors  and  Deputy 
Directors  of  the  OBRR,  OVRR,  and 
OTRR,  CBER. 

(d)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regidations  and 
Policy,  CDRH,  and  the  Director  and 
Deputy  Directors,  CBER,  and  the 
Directors  and  Deputy  Directors  of  the 
OBRR.  OVRR,  and  OTRR,  CBER,  are 
authorized  to  issue  Federal  Register 
notices  under  section  513(f)(2)(C)  of  the 
act  (21  U.S.C.  360c(fl(2)(C))  announcing 
classification  of  devices  under  section 
513(f)(2)(B)  of  die  act  (21  U.S.C. 
360c(f)(2)(B)). 

(e)  These  officials  may  not  further 
redelegate  those  authorities. 

§  5.406    Notification  to  sponsors  of 
deficienctes  in  petitions  for  reclassification 
of  medical  devices. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  are  authorized  to  notify 
sponsors  of  deficiencies  in  petitions  for 
reclassification  of  medical  devices 
submitted  under  sections  513(f)  and 
520(1)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360c(f}  and 
360j(l)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director  and  Deputy  Directors,  Office  of 
Device  Evaluation,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Directors  and 
Deputy  Directors  of  the  Office  of  Blood 
Research  and  Review,  Office  of  Vaccines 
Research  and  Review,  and  Office  of 
Therapeutics  Research  and  Review, 
CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§5.407    Approval,  disapproval,  or 
withdrawal  of  approval  of  product 
development  protocols  and  applications  for 
premarKet  approval  for  medical  devices. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  are  authorized  to 
approve,  disapprove,  declare  as 
complete  or  incomplete,  or  revoke 
product  development  protocols  for 
medical  devices  submitted  under 


section  515(f)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360e{f)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  HealUi  (CDRH),  Uie 
Director  and  Deputy  Directors,  Office  of 
Device  Evaluation  (ODE),  CDRH,  and 
the  Division  Directors,  ODE,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Director  and 
Deputy  Directors,  Office  of  Blood 
Research  and  Review  (OBRR),  Office  of 
Vaccines  Research  and  Review  (OVRR), 
and  Office  of  Therapeutics  Research  and 
Review  (OTRR),  CBER. 

(b)(1)  The  following  officials,  for 
medical  devices  assigned  to  their 
respective  organizations,  are  authorized 
to  approve,  disapprove,  or  withdraw 
approval  of  applications  for  premarket 
approval  for  medical  devices  submitted 
under  sections  515  and  520(1)  of  the  act 
(21  U.S.C.  360e  and  360j(l)): 

(i)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  the  Director  and  Deputy 
Directors,  ODE,  CDRH.  and  the  Division 
Directors.  ODE,  CDRH. 

(ii)  The  Director  and  Deputy 
■  Directors,  CBER,  and  the  Directors  and 
Deputy  Directors,  OBRR,  OVRR,  and 
OTRR,  CBER. 

(2)  For  medical  devices  assigned  to 
their  respective  division,  the  Division 
Directors,  Office  of  Device  Evaluation, 
CDRH,  are  authorized  to  approve, 
disapprove,  or  withdraw  approval  of 
supplemental  premarket  applications. 

(c)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  for  medical  devices 
assigned  to  their  organization,  are 
authorized  to  issue  notices  to  announce 
the  approval,  disapproval,  or 
withdrawal  of  approval  of  a  device,  and 
to  make  publicly  available  a  detailed 
summary  of  the  information  on  which 
the  decision  was  based,  under  sections 
515(d),  (e),  and  (g)  and  520(h)(1)  of  the 
act  (21  U.S.C.  (d).  (e).  and  (g)  and 
360j(h)(l)). 

(d)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.408    Determinations  concerning  the 
type  of  valid  scientific  evidence  submitted 
in  a  premarket  approval  application. 

(a)  The  following  officials  are 
authorized  to  make  determinations 
under  section  513(a)(3)(D)  of  the  act  (21 
U.S.C.  360c(a)(3)(D))  concerning  die 
type  of  valid  scientific  evidence  to  be 
submitted  in  a  premarket  approval 
application  that  will  provide  a 
reasonable  assurance  that  a  device  is 


effective  under  the  conditions  of  use 
proposed  by  such  person: 

(i)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
PoUcy,  CDRH. 

(ii)  The  Director  and  Deputy 
Directors,  Office  of  Device  Evaluation 
(ODE),  CDRH. 

(iii)  The  Director.  Program  Operations 
Staff.  ODE,  CDRH. 

(iv)  For  devices  assigned  to  their 
respective  Divisions:  the  Division 
Directors  and  Deputy  Division  Directors, 
ODE.  CDRH. 

(b)  These  officials  may  may  not 
further  redelegate  this  authority. 

§  5.409  Determinations  that  medical 
devices  present  unreasonable  risk  of 
substantial  harm. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  are  authorized  to 
determine  that  medical  devices  present 
an  unreasonable  risk  of  substantial  harm 
to  the  public  health,  and  to  order 
adequate  notification  thereof,  under 
section  518(a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360h(a)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  Center  for  Devices  and 
Radiological  Health  (CDRH).  and  the 
Director  and  Deputy  Director.  Office  of 
Compliance,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Director  and 
Deputy  Director.  Office  of  Compliance 
and  Biologies  Quality,  CBER. 

(3)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Pharmaceutical 
Science,  Center  for  Drug  Evaluation  and 
Research  (CDER);  and  the  Director  and 
Deputy  Director,  Office  of  Compliance, 
CDER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.41 0    Orders  to  repair  or  replace,  or 
make  refunds  for,  medical  devices. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  are  authorized  to  order 
repair  or  replacement  of,  or  refund  for, 
medical  devices  under  section  518(b) 
and  (c)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360h(b)  and 
(c)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Director  and 
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Deputy  Directors,  Office  of  Compliance 
and  Biologies  Quality,  CBER. 

(3)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  and 
the  Director  and  Deputy  Director,  Office 
of  Compliance,  CDER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.41 1    Medical  device  recall  authority. 

(a)  The  following  officials,  for  medical 
devices  assigned  to  their  respective 
organizations,  are  authorized  to  perform 
all  of  the  recall  functions  imder  section 
518(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360h(e)).  which 
have  been  delegated  to  the 
Commissioner  of  Food  and  Drugs: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(3)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  and 
the  Director  and  Deputy  Director,  Office 
of  Compliance,  CDER. 

(4)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Director  and 
Deputy  Directors,  Office  of  Compliance 
and  Biologies  Quality,  CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.41 2    Temporary  suspension  of  a 
medical  device  application. 

(a)  The  following  officials  for  medical 
devices  assigned  to  their  respective 
organizations  are  authorized  under 
section  515(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360e(e)),  to 
determine  that  there  is  reasonable 
probability  that  continuation  of  the 
distribution  of  a  device  under  an 
approved  application  would  cause 
serious  adverse  health  consequences  or 
death,  and  upon  making  such  a 
determination,  to  issue  an  order  to 
temporarily  suspend  the  approval  of  an 
application: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(3)  The  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation,  CDRH. 

(4)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 


Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  the 
Directors  of  the  Offices  of  Drug 
Evaluation  1,  II;  m,  FV,  and  V,  Office  of 
Review  Management,  CDER;  the 
Director  and  Deputy  Director,  Office  of 
Generic  Drugs,  Office  of  Pharmaceutical 
Science,  CDER;  and  the  Director  and 
Deputy  Director,  Office  of  Compliance, 
CDER. 

(5)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Director  and 
Deputy  Directors,  Office  of  Compliance 
and  Biologies  Quality.  CBER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.41 3    Approval,  disapproval,  or 
withdrawal  of  approval  of  applications  and 
entering  into  agreeni>ents  for  investigational 
device  exemptions. 

(a)  For  medical  devices  assigned  to 
their  respective  organizations,  the 
following  officials  are  authorized  to 
approve,  disapprove,  or  withdraw 
approval  of  applications  for 
investigational  device  exemptions 
submitted  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (  21  U.S.C.  360j(g)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  die 
Director  and  Deputy  Directors,  Office  of 
Device  Evaluation,  CDRH,  and  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  and  the  Directors  and 
Deputy  Directors,  Office  of  Blood 
Research  and  Review  (OBRR),  Office  of 
Vaccines  Research  and  Review  (OVRR), 
and  Office  of  Therapeutics  Research  and 
Review  (OTRR),  CBER. 

(b)  For  medical  devices  assigned  to 
their  respective  divisions,  Jie  Division 
Directors,  Office  of  Device  Evaluation. 
CDRH,  are  authorized  to  approve, 
disapprove,  or  withdraw  approval  of 
applications  for  investigational  device 
exemptions  submitted  under  section 
520(g)  of  die  act  (21  U.S.C.  360j(y)). 

(e)  The  following  officials  are 
authorized  to  enter  into  written 
agreements  concerning  investigational 
device  exemption  protocols  under 
section  520(g)(7)  of  die  act  (21  U.S.C. 
360j(g)(7)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation  (ODE), 
CDRH. 

(3)  The  Director,  Program  Operations 
Staff,  ODE,  CDRH. 


(4)  The  Chief,  Investigational  Device 
Exemption  Section.  ODE.  CDRH. 

(5)  For  medical  devices  assigned  to 
their  respective  Divisions:  The  Division 
Directors  and  Deputy  Division  Directors, 
ODE,  CDRH. 

(6)  The  Director  and  Deputy  Directors, 
CBER,  and  the  Director  and  Deputy 
Directors  of  the  OBRR,  OVRR,  and 
OTRR,  CBER. 

(d)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH  and  the  Director  and 
Deputy  Directors.  ODE,  CDRH,  the 
Director  and  Deputy  Directors,  CBER, 
and  the  Director  and  Deputy  Directors  of 
die  OBRR,  OVRR,  and  OTRR,  CBER,  are 
authorized  to  make  decisions  under 
section  520(g)(7)  of  the  act  (21  U.S.C. 
360j(g)(7))  with  respect  to  an  agreement 
on  an  investigational  plan,  that  a 
substantial  scientific  issue  essential  to 
determining  the  safety  and  effectiveness 
of  the  device  involved  has  been 
identified. 

(e)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.41 4    Postmarket  surveillance. 

(a)  For  any  class  II  or  class  III  device 
(including  any  device  that  is  or  contains 
a  drug  or  biologic),  the  failure  of  which 
would  be  reasonably  likely  to  have 
serious  adverse  health  consequences,  or 
which  is  intended  to  be  implanted  in 
the  human  body  for  more  than  1  year, 
or  a  life  supporting  or  life  sustaining 
device  used  outside  a  user  facility,  any 
of  the  following  officials  is  authorized  to 
require  a  manufacturer  of  such  device  to 
conduct  postmarket  surveillance: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Biometrics, 
CDRH. 

(3)  The  Director  and  Deputy  Director. 
Division  of  Postmarket  Surveillance, 
Office  of  Surveillance  and  Biometrics 
(OSB),  and  the  Director,  Issues 
Management  Staff.  OSB,  CDRH. 

(4)  The  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation,  CDRH. 

-  (5)  The  Director  and  Deputy  Director. 
Office  of  Science  and  Technology, 
CDRH. 

(6)  The  Director  and  Deputy  Director, 
Office  of  Health  and  Industry  Programs, 
CDRH. 

(7)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(8)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 
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(9)  The  Directors  of  the  Offices  of 
Drug  Evaluation  I,  D,  m,  IV,  and  V, 
Office  of  Review  Management,  CDER. 

(10)  The  Director  and  Deputy 
Director,  Office  of  Compliance,  ODER. 

(11)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 

(12)  The  Director  and  Deputy 
Director,  Office  of  Compliance  and 
Biologies  Quality,  CBER. 

(13)  The  Directors  and  Deputy 
Directors,  Office  of  Blood  Research  and 
Review,  Office  of  Vaccines  Research  and 
Review,  and  Office  of  Therapeutics 
Research  and  Review,  CBER. 

(b)  These  officials  may  not  further 
redelegate  these  authorities. 

§5.415    Authority  relating  to  medical 
device  reporting  procedures. 

(a)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  the 
Director  and  Deputy  Director,  Office  of 
Surveillance  and  Biometrics  (OSB), 
CDRH,  and  the  Director  and  Deputy 
Director,  Division  of  Surveillance 
Systems  (DSS),  OSB,  CDRH,  are 
authorized  to  approve  electronic 
reporting  under  §  803.14  of  this  chapter. 

(b)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  the  Director  and  Deputy 
Director,  OSB.  CDRH,  and  the  Director 
and  Deputy  Director,  DSS,  OSB,  CDRH , 
are  authorized  to  request  the  submission 
of  additional  information  under  §  803.15 
of  this  chapter. 

(c)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH,  the  Director  and  Deputy 
Director.  OSB.  CDRH,  and  the  Director 
and  Deputy  Director,  DSS,  OSB,  CDRH 
are  authorized  to  grant  or  revoke 
exemptions  and  variances  from 
reporting  requirements  under  §  803.19 
of  this  chapter. 

(d)  These  officials  may  not  further 
redelegate  these  authorities. 

§5.416    Medical  device  trackirtg. 

(a)  The  following  officials  are 
authorized  to  issue  ordets  imder  section 
519(e)  of  the  Federal  Food  Drug  and 
Cosmetic  Act  (21  U.S.C.  360i(e)) 
requiring  manufacturers  to  adopt 
methods  of  tracking  devices: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health  (CDRH). 

(2)  The  Director  and  E)eputy  Director, 
Office  of  Compliance,  CDRH. 

(h)  These  officials  may  not  further 
redelegate  this  authority. 


§5.417    Authority  pertaining  to 
accreditation  functions  for  medical  device*. 

(a)  The  following  officials  are 
authorized  under  section  523(a)(1)  and 
(b)(2)(A)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360m(a)(l)  and  (b)(2)(A))  to  respond  to 
a  request  for  accreditation  and  to 
accredit  persons  for  the  purpose  of 
reviewing  reports  submitted  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  making  recommendations 
regarding  the  initial  classification  of 
devices: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Health  and  Industry  Programs 
(OHIP),  CDRH. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Small  Manufacturers 
Assistance  (DSMA),  OHIP.  CDRH. 

(b)  The  following  officials  are 
authorized  under  section  523(a)(2)(B) 
and  (C)  of  the  act  (21  U.S.C. 
360m(a)(2)(B)  and  (C))  to  make  a 
determination  with  respect  to  the    • 
recommendation  of  an  initial 
classification  of  a  device;  and  to  change 
the  initial  classification  under  section 
513(f)(1)  of  the  act  (21  U.S.C.  360c(f)(l)) 
that  is  recommended  by  an  accredited 
person  to  provide  to  such  person,  and 
the  person  who  submitted  the  report 
under  section  510(k)  of  the  act  (21 
U.S.C.  360(k))  for  the  device,  a 
statement  explaining  in  detail  the 
reasons  for  the  change: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Directors, 
Office  of  Device  Evaluation  (ODE), 
CDRH. 

(3)  The  Division  Directors  and  Deputy 
Division  Directors,  ODE,  CDRH. 

(c)  The  following  officials  are 
authorized  under  section  523(b)(2)(B)  of 
the  act  (21  U.S.C.  360m(b)(2)(B))  to 
suspend  or  withdraw  accreditation  of 
any  person  accredited  to  review  reports 
and  to  make  recommendations  imder 
section  523  of  the  act  (21  U.S.C.  360m): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director. 
DSMA.  OHIP.  CDRH. 

(d)  The  following  officials  are 
authorized  imder  section  523(b)(2)(C)  of 
the  act  (21  U.S.C.  360m(b)(2)(c))  to 
implement  the  measures  described  in 
that  section  to  ensure  that  persons 
accredited  under  section  523  of  the  act 


(21  U.S.C.  360m)  will  continue  to  meet 
the  standards  of  accreditation: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(e)  These  officials  may  not  further 
redelegate  these  authorities. 

Subpart  G — Animal  Drugs; 
Redelegations  of  Authority 

§  5.500    Issuance  of  Federal  Register 
documents  pertaining  to  the  determination 
of  safe  levels,  notice  of  need  for 
development  of  an  analytical  method, 
notice  of  availability  of  a  developed 
analytical  nwthod,  and  prohibition  of 
certain  extraiabel  drug  use. 

The  Director  and  Deputy  Director. 
Center  for  Veterinary  Medicine  (CVM) 
are  authorized  to  issue  Federal  Register 
documents  pertaining  to  the 
determination  of  safe  levels,  notice  of 
need  for  development  of  an  analytical 
method,  notice  of  availability  of  a 
developed  analytical  method,  and 
prohibition  of  certain  extraiabel  drug 
use  related  to  implementation  of  section 
512(a)(4)  and  (5)  of  the  Federal  Food. 
Drug  and  Cosmetic  Act  (21  U.S.C. 
360b(a)(4)  and  (5)).  These  officials  may 
further  redelegate  this  authoritv. 

§  5.501    Approval  of  new  animal  drug 
applications,  medicated  feed  mill  license 
applications  and  their  supplements. 

(a)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM), 
are  authorized  to  perform  all  the 
functions  of  the  Commissioner  of  Food 
and  Drugs  (Commissioner)  with  regard 
to  the  approval  of  new  animal  drug 
applications,  and  supplements  thereto, 
for  new  animal  drugs  submitted  under 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360b). 

(b)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
with  regard  to  the  approval  of 
supplemental  applications  to  approved 
new  animal  drugs  submitted  imder 
section  512  of  the  act  (21  U.S.C.  360b): 

(1)  The  Director,  the  Deputy  Director 
for  Human  Food  Safety  and 
Consultative  Services,  and  the  Deputy 
Director  for  Therapeutic  and  Production 
Drug  Review,  Office  of  New  Animal 
Drug  Evaluation,  CVM. 

(2)  The  Director  and  Deputy  Director. 
Office  of  Surveillance  and  Compliance. 
CVM. 

(c)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  with  regard  to  the 
approval  of  supplemental  applications 
to  new  animal  drug  applications  that  are 
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described  by  section  514.8(a)(4)(iii),  (iv), 
and  (v),  and  (d)(3)  of  this  chapter. 

(1)  The  Director,  Division  of 
Manufacturing  Technologies,  Office  of 
New  Animal  Drug  Evaluation.  CVM. 

(2)  The  Director,  Division  of 
Epidemiology  and  Surveillance,  Office 
of  Surveillance  and  Compliance,  CVM. 

(d)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  with  regard  to  the 
approval  of  medicated  feed  mill  license 
applications  for  the  manufacture  of 
animal  feeds  containing  new  animal 
drugs  under  section  512(m)  of  the  act 
(21  U.S.C.  360b(m),  as  amended  by  the 
Animal  Drug  Availability  Act  of  1996 
(Public  Law  104-250): 

(1)  The  Director  and  Deputy  Director, 
CVM. 

(2)  The  Director.  Division  of  Animal 
Feeds,  Office  of  Surveillance  and 
Compliance.  CVM. 

(3)  The  Leader,  Medicated  Feeds 
Team,  Division  of  Animal  Feeds.  Office 
of  Surveillance  and  Compliance,  CVM. 

(4)  The  Medicated  Feeds  Specialist, 
Medicated  Feeds  Team,  Division  of 
Animal  Feeds,  Office  of  Surveillance 
and  Compliance.  CVM. 

(e)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.502    Issuance  of  notices,  proposals, 
and  orders  relating  to  new  animal  drugs 
and  medicated  feed  mill  license 
applications. 

(a)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM), 
are  authorized  to: 

(1)  Issue  notices  of  opportunity  for  a 
hearing  on  proposals  to  refuse  approval 
or  to  withdraw  approval  of  new  animal 
drug  applications,  and  supplements 
thereto,  for  drugs  for  animal  use  and 
proposals  to  refuse  approval  or  to 
revoke  approval  of  medicated  feed  mill 
license  applications,  and  supplements 
thereto,  submitted  under  section  512(m) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360b(m)).  as  amended  by 
the  Animal  Drug  Availability  Act  of 
1996  (Public  Law  104-250); 

(2)  Issue  notices  refusing  or 
withdrawing  approval  when 
opportunity  for  hearing  has  been 
waived;  and 

(3)  Issue  proposals  and  orders  to 
revoke  and  amend  regulations  for  Jiew 
animal  drugs  for  drugs  for  animal  use 
and  medicated  feed  mill  licenses, 
corresponding  to  said  act  on  such 
applications. 

(b)  The  Director  and  Deputy  Director, 
CVM,  are  authorized  to  issue  notices  of 
availability  of  Public  Master  Files 
containing  data  acceptable  for  use  in 
applications  for  new  animal  drugs  for 
drugs  for  animal  use  and  feeds  bearing 
or  containing  new  animal  drugs. 


(c)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.503    Submission  of  and  effective 
approval  dates  for  abbreviated  new  animal 
drug  applications  an^  certain  new  animal 
drug  applications. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
(Commissioner)  with  regard  to  decisions 
made  under  section  512(c)(2)(D)(iv)  and 
(c)(2)(F)  of  the  Federal,  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360b(c)(2)(D)(iv)  and  (c)(2)(F) 
concerning  the  date  of  submission  and 
the  date  of  effective  approval  of 
abbreviated  new  animal  drug 
applications  including  supplements 
thereto,  submitted  under  section 
512(b)(2)  of  the  act  (21  U.S.C. 
360b(b)(2)),  and  of  new  animal  drug 
applications  including  supplements 
thereto,  submitted  under  section 
512(b)(1)  of  the  act  (21  U.S.C. 
360b(b)(l)): 

(1)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(2)  The  Director  and  Deputy  Director. 
Office  of  New  Animal  Drug  Evaluation. 
CVM. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.504    Issuance  of  written  notices 
concerning  patent  information,  current 
good  manufacturing  practices  and  false  or 
misleading  labeling  of  new  animal  drugs 
and  feeds  bearing  or  containing  new  animal 
drugs. 

(a)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  of  Food  and  Drugs 
(Commissioner)  under  sections  512(e) 
and  512  (m)(4)(B)(ii)  and  (m)(4)(B)(iii)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360b(e),  (m)(4)(B)(ii),  and 
(m)(4)(B)(iii))  regarding  the  issuance  of 
written  notices: 

(1)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Surveillance  and  Compliance, 
CVM. 

(3)  The  Director,  Division  of 
Compliance,  Office  of  Surveillance  and 
Compliance,  CVM. 

(4)  Regional  Food  and  Drug  Directors. 

(5)  District  Directors. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.505    Termination  of  exemptions  for  new 
drugs  for  investigational  use  in  animals. 

(a)  The  following  officials  are 
authorized  to  perform  all  functions  of 
the  Commissioner  of  Food  and  Drugs 
with  regard  to  the  termination  of  new 
animal  drugs  for  investigational  use  in 
animals  under  §  511.1  of  this  chapter: 


(1)  The  Director  and  Deputy  Director, 
Center  for  Veterinary  Medicine  (CVM). 

(2)  The  Director  and  Deputy  Director, 
Office  of  New  Animal  Drug  Evaluation, 
CVM. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

Subpart  H — Radiation  Control; 
Redelegations  of  Authority 

§  5.600    Variances  from  performartce 
standards  for  electronic  products. 

(a)  The  following  officials  are 
authorized  to  grant  and  withdraw 
variances  and  issue  notices  of 
availability  of  any  approved  variance  or 
cmy  amendment  or  extension  thereof, 
from  the  provisions  of  performance 
standards  for  electronic  products 
established  in  subchapter  J  of  this 
chapter: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance.  CDRH. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§5.601    Exemption  of  electronic  products 
from  performance  standards  and  prohibited 
acts. 

(a)  The  following  officials  are 
authorized  to  exempt  from  performance 
standards  any  electronic  product 
intended  for  use  by  departments  or 
agencies  of  the  United  States  under 
section  534  (a)(5)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360kk(a)(5))  and  to  exempt  an 
electronic  product  or  class  of  products 
from  all  or  part  of  the  provisions  of 
section  538(a)  of  the  act  (21  U.S.C. 
360oo(a))  under  section  538(b)  of  the  act 
(21  U.S.C.  36000(b)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.602    Testing  programs  and  methods  of 
certification  and  identification  for  electronic 
products. 

(a)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  Center  for  Devices  and 
Radiological  Health  (CDRH).  and  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDRH,  are  authorized  to 
review  and  evaluate  industry  testing 
programs  under  section  534(g)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
the  act  (21  U.S.C.  360kk(g))  and  to 
approve  or  disapprove  alternate 
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methods  of  certification  and 
identification  and  to  disapprove  testing 
programs  upon  which  certification  is 
based  imder  section  534(h)  of  the  act  (21 
U.S.C.  360kk(h)). 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

§  5.603    Notification  of  defects  in,  and 
repair  or  replacement  of,  electronic 
products. 

Ca)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDRH,  are  authorized  to 
perform  all  functions  of  the 
Commissioner  of  Food  and  Drugs 
(Commissioner),  relating  to  notification 
of  defects  in,  noncompliance  of,  and 
repair  or  replacement  of  or  refund  for, 
electronic  products  under  section  534  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360kk)  and 
under  §§  1003.11, 1003.22, 1003.31, 
1004.2, 1004.3, 1004.4,  and  1004.6  of 
this  chapter;  and  Regional  Food  and 
Drug  Directors,  District  Directors,  and 
the  Director,  St.  Louis  Branch,  are 
authorized  to  perform  all  such  functions 
relating  to: 

(1)  Assemblers  of  diagnostic  x-ray 
systems,  as  defined  in  §  1020.30(b)  of 
this  chapter. 

(2)  Manufacturers  of  sunlamp 
products  and  ultraviolet  lamps  intended 
for  use  in  any  simlamp  product,  as 
defined  in  §  1040.20(b)  of  this  chapter. 

(b)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH,  and  the 
Division  Directors,  Office  of 
Compliance,  CDRH,  are  authorized  to 
notify  manufactiu«rs  of  defects  in,  and 
noncompliance  of,  electronic  products 
under  section  535(e)  of  the  act  (21 
U.S.C.  360U(e))  and  under  §  1003.11(a) 
of  this  chapter;  and  the  chiefs  of  District 
Compliance  Branches  are  authorized  to 
perform  all  such  functions  relating  to: 

(1)  Assemblers  of  diagnostic  x-ray 
systems,  as  defined  in  §  1020.30(b)  of 
this  chapter. 

(2)  Manufactiuers  of  sunlamp 
products  and  ultraviolet  lamps  intended 
for  use  in  any  sunlamp  products,  as 
defined  in  §  1040.20(b)  of  this  chapter. 

(c)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.604  Manufacturers  requirement  to 
provide  data  to  ultimate  purchasers  of 
electronic  products. 

(a)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health,  are  authorized  to 
require  manufactiirers  to  provide 
performance  and  technical  data  to  the 


ultimate  purchaser  of  electronic 
products  under  section  537(c)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  360nn(c)). 

(b)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.605  Dealer  and  distributor  direction  to 
provide  data  to  manufacturers  of  electronic 
products. 

(a)  The  Director  and  Deputy  Director 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDRH,  and  the  Division 
Directors,  Office  of  Compliance,  CDRH, 
are  authorized  to  direct  dealers  and 
distributors  of  electronic  products  to 
furnish  information  on  first  purchasers 
of  such  products  to  the  manufacturer  of 
the  product  under  section  537(f)  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  360nn(f)). 

(b)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.606    Acceptance  of  assistance  from 
State  and  Local  authorities  for  enforcement 
of  radiation  control  legislation  and 
regulations. 

(a)  The  Director  and  Deputy  Directors, 
Center  for  Devices  and  Radiological 
Health,  are  authorized  to  accept 
assistance  from  State  and  Local 
authorities  engaged  in  activities  related 
to  health  or  safety  or  consumer 
protection  on  a  reimbursable  basis  or 
otherwise,  under  section  541  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  360rr). 

(b)  These  officials  may  not  further 
redelegate  these  authorities. 

Subpart  I — Product  Designation; 
Redelegations  of  Authority 

§  5.700  Authority  relating  to  determination 
of  product  primary  jurisdiction. 

The  Chief  Mediator  and  Ombudsman, 
Office  of  the  Ombudsman,  Office  of  the 
Senior  Associate  Commissioner,  Office 
of  the  Commissioner,  as  product 
jurisdiction  officer  is  authorized  to 
make  a  determination  under  section  563 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360bbb-2) 
respecting  the  classification  of  a  product 
as  a  drug,  biological  product,  device,  or 
a  combination  product  subject  to  section 
503(g)  of  the  act  (21  U.S.C.  353(g)),  and 
to  assign  primary  responsibility 
respecting  the  organizational 
component  of  the  Food  and  Drug 
Administration  that  will  regulate  the 
product.  .This  official  may  not  further 
redelegate  this  authority. 


§  5.701  Premarket  approval  of  a  product 
that  is  or  contains  a  biologic,  a  device,  or 
a  drug. 

(a)  For  a  product  that  is  or  contains  a 
biologic,  a  device,  or  a  drug,  the 
following  officials  in  the  Center  for 
Biologies  Evaluation  and  Research, 
Center  for  Devices  and  Radiological 
Health,  or  Center  for  Drug  Evaluation 
and  Research  who  currently  hold 
delegated  premarket  approval  authority 
for  biologies,  devices,  or  drugs, 
respectively,  are  hereby  delegated  all 
the  authorities  necessary  for  premarket 
approval  of  any  product  that  is  a 
biologic,  a  device,  or  a  drug,  or  any 
combination  of  two  or  more  of  these 
products: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  the  Directors  of 
the  Office  of  Blood  Research  and 
Review,  Office  of  Vaccines  Research  and 
Review,  Office  of  Therapeutics  Research 
and  Review,  and  Office  of  Compliance 
and  Biologies  Quality,  CBER. 

(2)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH),  and  the 
Director,  Office  of  Device  Evaluation, 
CDRH. 

(3)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER);  and 
the  Directors  of  the  Offices  of  Drug 
Evaluation  I,  U,  III,  IV,  and  V,  Office  of 
Review  Management,  CDER. 

(b)  These  officials  may  not  further 
redelegate  this  authority. 

Subpart  J — imports  and  Exports; 
Redeiegations  of  Authority 

§  5.800    Imports  and  exports. 

(a)  The  Regional  Food  and  Drug 
Directors,  District  Directors,  and  the 
Director,  St.  Louis  Branch,  are 
authorized,  under  section  801  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  381),  to  perform  the 
following  functions  or  to  designate 
officials  to: 

(1)  Request  ftt>m  the  Secretary  of  the 
Treasury  samples  of  food,  drugs 
(including  biological  products),  devices, 
or  cosmetics  imported  or  offered  for 
import. 

(2)  Determine  whether  such  articles 
are  in  compliance  with  the  act. 

(3)  Authorize  relabeling  or  other 
compliance  actions  to  bring  articles  into 
compliance  under  the  Act. 

(4)  Supervise  such  compliance 
actions. 

(b)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 


Federal  Register /Vol.  66,  No.  Ill /Friday,  June  8,  2001 /Rules  and  Regulations  31017 


Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH);  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDRH;  Regional  Food  and 
Drug  Directors;  District  Directors;  and 
the  Director,  St.  Louis  Branch,  are 
authorized,  under  section  536  of  the  act 
(21  U.S.C.  360nun),  to  perform  the 
following  functions  or  to  designate 
officials  to: 

(1)  Request  from  the  Secretary  of  the 
Treasury  samples  of  electronic  products 
imported  or  ofi'ered  for  import  to 
determine  whether  such  products  are  in 
compliance  with  section  534  of  the  act 
(21  U.S.C  360kk). 

(2)  Refuse  admission  of  noncomplying 
products  and  notify  the  Secretary  of  the 
Treasury  of  such  refusal. 

(3)  Supervise  operations  to  bring 
noncomplying  products  into 
compliance  imder  section  534  of  the  act 
(21  U.S.C.  360kk). 

(4)  Refuse  or  grant  permission  and 
time  extensions  to  bring  noncomplying 
products  into  compliance  with  section 
534  of  the  act  (21  U.S.C.  360kk)  in 
accordance  with  a  corrective  action  plan 
approved  by  the  Directors,  Offices  of 
Compliance  Surveillance  and 
Biometrics,  CDRH. 

(c)  The  following  officials  are 
authorized,  under  section  538(b)  of  the 
act  (21  U.S.C.  36000(b)),  to  exempt 
persons  frt)m  issuing  a  certification,  as 
required  by  section  534(h)  of  the  act  (21 
U.S.C.  360kk(h))  for  electronic  products 
imported  into  the  United  States  for 
testing,  evaluation,  demonstrations,  or 
training,  which  will  not  be  introduced 
into  commerce  and  upon  completion  of 
their  function  will  be  destroyed  or 
exported  in  accord  with  U.S.  Customs 
Service's  regulations: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
Office  of  Compliance,  CDRH. 

(3)  Regional  Food  and  Drug  Directors. 

(4)  District  Directors. 

(5)  The  Director,  St.  Louis  Branch. 

(d)  The  Regional  Food  and  Drug 
Directors,  District  Directors,  and  the 
Director,  St.  Louis  Branch,  are 
authorized  to  exercise  all  of  the 
functions  of  the  Conunissioner  of  Food 
and  Drugs  (Commissioner)  under 
section  362  of  the  Public  Health  Service 
Act  (42  U.S.C.  265)  that  relate  to  the 
prohibition  of  the  introduction  of  foods, 
drugs,  devices,  cosmetics,  and 
electronic  products,  and  other  items  or  ■ 
products  regulated  by  the  Food  and 
Drug  Administration  into  the  United 
States  when  it  is  determined  that  it  is 
required  in  the  interest  of  public  health, 
and  such  functions  relate  to  the  law 


enforcement  functions  of  the  Food  and 
Drug  Administration. 

(e)  The  following  officials  are 
authorized  to  perform  all  the  functions 
of  the  Commissioner  pertaining  to 
exportation  of  medical  devices  under 
section  801(e)  of  the  act  (21  U.S.C. 
381(e)): 

(1)  For  medical  devices  assig 
their  respective  organization: 

(i)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH.  / 

(ii)  The  Director  and  Deputy  DuectoT, 
Office  of  Compliance,  CDRH.      '^^_ 

(iii)  The  Director  and  Deputy  Director, 
Division  of  Program  Operations,  Office 
of  Compliance,  CDRH. 

(iv)  The  Director  and  Deputy 
Directors,  Center  for  Biologies 
Evaluation  and  Research  (CBER). 

(v)  The  Director  and  Deputy  Directors, 
Office  of  Compliance  and  Biologies 
Quality,  CBER. 

(2)  Regional  Food  and  Drug  Directors. 

(3)  District  Directors. 

(4)  The  Director,  St.  Louis  Branch: 

(f)  The  following  officials  are 
authorized  to  perform  the  functions  of 
the  Conunissioner  for  drugs  under  their 
jiuisdiction,  pertaining  to  authorizing 
the  reimportation  of  prescription  drugs 
under  section  801(d)(2)  of  the  act  (21 
U.S.C.  381(d)(2))  for  emergency  medical 
care: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  the  Director, 
Office  of  Compliance  and  Biologies 
Quality,  CBER. 

(2)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Director  and  Deputy  Director,  Office  of 
Compliance,  CDER. 

(g)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.801     Export  of  unapproved  drugs. 

(a)  The  following  officials  are 
authorized,  imder  section  802(b)(2)  and 
(b)(3)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
382(b)(2)  and  (b)(3)),  to  grant  or  deny 
petitions  to  export  unapproved  new 
drugs  and  biological  products  and  to 
issue  notices  of  receipt  of  such  petitions 
for  human  drugs  assigned  to  their 
respective  organizations: 

(1)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 

(2)  The  Director  and  Deputy  Directors, 
Office  of  Compliance  and  Biologies 
Quality,  CBER. 

(3)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  Review 


Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(4)  The  Director  and  Deputy  Director. 
Office  of  Compliance,  CDER. 

(b)  The  following  officials  are 
authorized,  imder  section  802(e)  of  the 
act  (21  U.S.C.  382(e)),  to  approve  or 

isapprove  an  application  to  export  a 
drug  (including  a  biological  product)  to 
be  used  in  the  prevention  or  treatment 
of  a  tropical  disease  or  another  disease 
as  described  in  section  802(e)  for  human 
drugs  assigned  to  their  respective 
organizations: 

(1)  The  Director  and  Deputy  Directors. 
CBER. 

(2)  The  Director  and  Deputy  Directors. 
Office  of  Compliance  and  Biologies 
Quality,  CBER. 

(3)  The  Director,  the  Deputy  Director, 
and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science.  CDER. 

(4)  The  Director  and  Deputy  Director. 
Office  of  Compliance,  CDER. 

(c)  The  following  officials  are 
authorized,  under  section  351(h)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
262(h)),  to  approve  or  disapprove  an 
application  to  export  a  partially 
processed  biological  product: 

(1)  The  Director  and  Deputy  Directors, 
CBER. 

(2)  The  Director  and  Deputy  Directors, 
Office  of  Compliance  and  Biologies 
Quality,  CBER. 

(d)  These  officials  may  not  further 
redelegate  these  authorities. 

§  5.802    (Manufacturer's  resident  import 
agents. 

The  Director  and  Deputy  Directors  for 
Science  and  for  Regulations  and  Policy. 
Center  for  Devices  and  Radiological 
Health  (CDRH)  and  the  Director  and 
Deputy  Director,  Office  of  Compliance, 
CDRH,  are  authorized  to  reject 
manufacturer's  designation  of  import 
agents  under  §  1005.25(b)  of  this 
chapter.  These  officials  may  not  further 
redelegate  this  authority. 

Subpart  K— Orphan  Products; 
Redelegations  of  Autfiortty 

§  5.900    Orphan  products. 

(a)  The  Director,  Office  of  Orphan 
Products  Development  (OPD),  Office  of 
the  Senior  Associate  Commission«- 
(OSAC),  Office  of  the  Commissioner 
(OC),  is  authorized  to  issue  notices,  and 
amendments  thereto,  inviting 
sponsorship  for  orphan  products 
(human  and  animal  drugs,  biological 
products,  and  medical  devices)  and 
submission  of: 

(1)  Notices  of  claimed  investigational 
exemption  for  a  new  drug  or  new  drug 
applications; 
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(2)  Notices  of  claimed  investigational 
exemption  for  a  new  animal  drug  or 
new  animal  drug  applications; 

(3)  Applications  for  biologies  licenses 
for  biological  products;  or 

(4)  Applications  for  an  investigational 
device  exemption  or  premarket  approval 
applications  for  medical  devices,  as 
appropriate. 

(b)  the  Director,  OPD.  OSAC,  OC,  is 
authorized: 

(1)  To  determine  whether  there  is 
reason  to  believe  that  a  drug  is  a  drug 
for  a  disease  or  condition  that  is  rare  in 
the  United  States  under  section  525(a) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C;  360aa(a))  and  to 
designate  such  drug  as  a  drug  for  a  rare 
disease  or  condition  under  section 
526(a)  of  the  act  (21  U.S.C.  360bb(a)). 

(2)  To  issue  holders  of  approved 
applications  or  licenses  notice  and 
opportunity  for  the  submission  of  views 
under  section  527(b)(1)  of  the  act  (921 
U.S.C.  360cc(b)(l)). 

(3)  To  encourage  sponsors  of  an 
investigational  new  drug  for  a  rare 
disease  or  condition  to  design  protocols 
for  clinical  investigations  to  permit  the 
addition  to  the  investigation  of  persons 
with  the  disease  or  condition  imder 
section  528  of  the  act  (21  U.S.C.  360dd). 

(c)  The  following  officials  are 
authorized  to  provide  sponsors,  under 
section  525(a)  of  the  act  (21  U.S.C. 
360aa(a)),  with  recommendations  for 
nonclinical  or  clinical  investigations 
believed  to  be  necessary  for  a  drug  for 
a  rare  disease  or  condition  to  be 
approved  or  licensed: 

(1)  For  drugs  under  their  jurisdiction: 
(i)  The  Director,  the  Deputy  Director, 

and  the  Directors,  Office  of  Review 
Management  and  Office  of 
Pharmaceutical  Science,  Center  for  Drug 
Evaluation  and  Research  (CDER). 

(ii)  The  Directors  and  Deputy 
Directors  of  the  Offices  of  Drug 
Evaluation  I,  n,  UI.  IV,  and  V,  Office  of 
Review  Management,  CDER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  divisions  in  the  Offices 
of  Drug  Evaluation  I,  H,  HI,  IV,  and  V, 
Office  of  Review  Management,  CDER. 

(2)  For  biological  products  under  their 
jurisdiction: 

(i)  The  Director  and  Deputy  Directors, 
Center  for  Biologies  Evaluation  and 
Research  (CBER). 

(ii)  The  Directors  and  Deputy 
Directors,  Office  of  Blood  Research  and 
Review  (OBRR),  Office  of  Vaccines 
Research  and  Review  (OVRR),  Office  of 
Therapeutics  Research  and  Review 
(OTRR).  CBER. 

(iii)  The  Directors  and  Deputy 
Directors  of  the  Divisions  in  OBRR, 
OVRR,  and  OTRR.  CBER. 

(d)  These  officials  may  not  further 
redelegate  these  authorities. 


Subpart  L— Mammography  Facilities; 
Redelegations  of  Authority 

§  5.1000    Auttrarity  to  ensure  that 
mammography  facilities  me«t  quality 
standards. 

(a)  The  following  officials  are 
authorized  to  ensure  mammography 
facilities  obtain  certificates  under 
section  354(b)  of  the  Public  Health 
Service  Act  (the  PHS  Act)  (42  U.S.C. 
263b(b)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  Center  for  Devices  and 
Radiological  Health  (CDRH). 

(2)  The  Director  and  Deputy  Director, 
Office  of  Health  and  Industry  Programs 
(OHIP),  CDRH. 

(3)  The  Director  and  Deputy  Director, 
Division  of  Mammography  Quality  and 
Radiation  Programs  (DMQRP),  OHIP. 
CDRH. 

(b)  The  following  officials  are 
authorized  to  issue,  renew  and  extend 
certificates  to  mammography  facilities 
under  section  354(c)  of  the  PHS  Act  (42 
U.S.C.  263b(c)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP,  OHIP,  CDRH. 

(c)  The  following  officials  are 
authorized  to  accept  an  application  for 
a  certificate  under  section  354(d)(1)  of 
the  PHS  Act  (42  U.S.C.  263b(d)(l)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP.  OHIP,  CDRH. 

(d)  The  following  officials  are 
authorized  to  approve  accreditation 
bodies  to  accredit  mammography 
facilities  under  section  354(e)(1)(A)  of 
the  PHS  Act  (42  U.S.C.  263b(e)(l)(A)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(e)  The  following  officials  are 
authorized  to  ensiue  accreditation 
bodies  provide  satisfactory  assurances 
of  compliance  under  section 
354(e)(1)(C)  of  the  PHS  Act  (42  U.S.C. 
263b(e)(l)(c)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OmP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP.  OHIP.  CDRH. 


(f)  The  Director,  CDRH  is  authorized 
to  issue  regulations  under  which  the 
Director  may  withdraw  approval  of 
accreditation  bodies  imder  section 
354(e)(2)(A)  of  the  PHS  Act  (42  U.S.C. 
263b(e)(2)(A)). 

(g)  The  following  officials  are 
authorized  to  determine  the  expiration 
date  of  a  certificate  of  a  facility 
accredited  by  an  accreditation  body 
after  the  body's  approval  is  withdrawn, 
or  a  State's  certification  authority  has 
been  withdrawn,  or  a  facility's 
accreditation  has  been  revoked  by  an 
accreditation  body  imder  sections 
354(e)(2)(B)  and  354(e)(5)  of  the  PHS 
Act  (42  U.S.C.  263b(e)(2)(B)  and  (e)(5)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director. 
OHIP.  CDRH'. 

(h)  The  following  officials  are 
authorized  to  determine  the  applicable 
standards  for  a  facility  for  accreditation 
under  section  354(e)(3)  of  the  PHS  Act 
(42  U.S.C.  263b(e)(3)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP,  OHIP.  CDRH. 

(i)  The  following  officials  are 
authorized  to  ensure  accreditation 
bodies  make  on  site  visits  and  to 
determine  whether  other  measures  are 
appropriate  under  section  354(e)(4)  of 
the  PHS  Act  (42  U.S.C.  263b(e)(4)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP.  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP,  OHIP,  CDRH. 

(j)  The  following  officials  are 
authorized  to  evaluate  annually  the 
performance  of  each  approved 
accreditation  body  as  provided  by 
section  354(e)(6)(A)  of  tiie  PHS  Act  (41 
U.S.C.  263b(e)(6)(A)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP,  OHIP,  CDRH. 

(k)  The  following  officials  are 
authorized  to  determine  the  compliance 
of  certified  facilities  with  established 
standards  through  annual  facility 
inspections  as  provided  by  section 
354(g)  of  the  PHS  Act  (42  U.S.C. 
263b(g)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  suid 
Policy.  CDRH. 
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(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP.  OHIP,  CDRH. 

(1)  The  following  officials  are 
authorized  to  promote  voluntary 
compliance  with  established  standards 
instead  of  taking  actions  under  section 
354(i)  of  the  PHS  Act  (42  U.S.C.  263b(i)) 
by  imposing  directed  plans  of  correction 
and/or  payment  of  the  cost  of  onsite 
monitoring  under  section  354(h)(1)  of 
the  PHS  Act  (42  U.S.C.  263b(h)(l)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP.  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP.  OHIP.  CDRH. 

(m)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH  are  authorized  to  impose 
sanctions  under  section  354(h)(2)  of  the 
PHS  Act  (42  U.S.C.  263b(h)(2)). 

(n)  The  following  officials  are 
authorized  to  develop  and  implement 
the  procedures  for  determining  when 
and  how  to  impose  sanctions  as 
provided  by  section  354(h)(3)  of  the 
PHS  Act  (42  U.S.C.  263b(h)(3)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director. 
OHIP.  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP,  OHIP,  CDRH. 

(0)  The  following  officials  are 
authorized  to  suspend  or  revoke 
individual  facility  certificates  under 
section  354(i)(l)  and  (i)(2)  of  the  PHS 
Act  (42  U.S.C.  263b(i)(l)  and  (i)(2)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(p)  The  following  officials  are 
authorized  under  section  354(i)(3)  of  the 
PHS  Act  (42  U.S.C.  263b(i)(3))  to  ensure 
that  no  person  who  owned  or  operated 
a  facility  at  the  time  the  cause  of 
revocation  occurred  may,  within  2  years 
of  the  revocation  of  the  certificate,  own 
or  operate  a  mammography  facility: 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director, 
OHIP,  CDRH. 

(3)  The  Director  and  Deputy  Director, 
DMQRP.  OHIP.  CDRH. 

(q)  The  following  officials  are 
authorized  to  compile  and  make 
available  to  physicians  and  the  general 
public  information  determined  to  be 
useful  in  evaluating  the  performance  of 
mammography  facilities  as  provided  by 


section  354(1)  of  the  PHS  Act  (42  U.S.C. 
263b(l): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  "The  Director  and  Deputy  Director. 
OHIP.  CDRH. 

(3)  The  Director  and  Deputy  Director. 
DMQRP.  OHIP.  CDRH. 

(r)  The  following  officials  are 
authorized  to  ensure  that  appropriate 
Federal  agencies  are  consulted  in  the 
development  of  standards,  regulations, 
evaluations,  procedures  for  compliance 
and  oversight  as  provided  by  section 
354(o)  of  the  PHS  Act  (42  U.S.C. 
263b(o)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy,  CDRH. 

(2)  The  Director  and  Deputy  Director. 
OHIP.  CDRH. 

(3)  The  Director  and  Deputy  Director. 
DMQRP,  OHIP,  CDRH. 

(s)  The  following  officials  may 
authorize  a  State  to  carry  out 
certification  program  requirements  and 
implement  quality  standards  under 
sections  354(q)(l)  and  (q)(2)  of  the  PHS 
Act  (42  U.S.C.  263b(g)(l)  and  (g)(2)): 

(1)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH. 

(2)  The  Director  and  Deputy  Director. 
OHIP.  CDRH. 

(t)  The  Director  and  Deputy  Directors 
for  Science  and  for  Regulations  and 
Policy.  CDRH  are  authorized,  after 
providing  notice  and  opportunity  for 
corrective  action,  to  withdraw  the 
approval  of  a  State's  authority  to  carry 
out  certification  requirements  and 
implement  quality  standards  under 
section  354(q)(4)  of  the  PHS  Act  (42 
U.S.C.  263b(g)(4)). 

(u)  These  officials  may  not  further 
redelegate  these  authorities. 

Sut>part  M — Organization 

§  5.1 1 00    Headquarters. 

The  central  organization  of  the  Food 
and  Drug  Administration  consists  of  the 
following: 

Office  of  the  Commissioner.^ 
Office  of  the  Chief  Counsel. 
Office  of  Equal  Opportunity. 
Office  of  the  Administrative  Law  Judge. 
Office  of  the  Senior  Associate 
Commissioner. 

Office  of  Executive  Secretariat. 
Office  of  Public  Affairs. 
Office  of  the  Ombudsman. 
Office  of  Orphan  Products 
Development. 


Office  of  Internal  Affairs. 

Office  of  Executive  Operations. 

Office  of  Science  Coordination  and 

Communication. 

Office  of  Human  Research  Trials.         * 

Office  of  International  and  Constituent 

Relations. 

Office  of  International  Programs. 

Office  of  Consiuner  Affairs. 

Office  of  Women's  Health. 

Office  of  Special  Health  Issues. 

Office  of  Policy,  Planning,  and     — 

Legislation. 

Office  of  Policy. 

Office  of  Planning. 

Office  of  Legislation. 

Office  of  Management  and  Systems. 

Office  of  Human  Resources  and 

Management  Services. 

Office  of  Information  Resources 

Management. 

Office  of  Financial  Management. 

Office  of  Facilities,  Acquisitions,  and 

Central  Services. ^ 

Center  for  Biologies  Evaluation  and 

Research.^ 

Office  of  the  Center  Director. 

Scientific  Advisors  and  Consultants 

Staff. 

Equal  Employment  Opportunity  and 

Workforce  Diversity  Staff. 

Quality  Assiuance  Staff. 

Regulations  and  Policy  Staff. 

Veterinary  Services  Staff. 

Office  of  Management. 

Regulatory  Information  Management 

Staff. 

Division  of  Plaiming,  Evaluation,  and 

Budget. 

Division  of  Management  Services. 

Office  of  Information  Technology 

Management. 

Division  of  Information  Technology 

Operations. 

Division  of  Information  Technology 

Development. 

Division  of  Information  Technology 

Infrastructure. 

Office  of  Compliance  and  Biologies 

Quality. 

Division  of  Case  Management. 

Division  of  Manufacturing  and  Product 

Quality. 

Division  of  Inspections  and 

Surveillance. 

Office  of  Blood  Research  and  Review. 

Human  Tissue  Staff. 


'  Mailing  address:  5600  Fishers  L,ane.  Rockville. 
MD  20857. 


'  Mailing  address:  5630  Fishers  L.ane,  Rockville, 
MD  20857. 

3  Mailing  address:  1401  Rockville  Pike.  Rockville. 
MD  20852-1448. 
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Policy  and  Publications  Staff. 
Division  of  Emerging  and  Transfusion 
Transmitted  Diseases. 
Division  of  Hematology. 
Division  of  Blood  Applications. 

Office  of  Therapeutics  Research  and 
Review. 

Division  of  Cellular  and  Gene 

Therapies. 

Division  of  Therapeutic  Proteins. 

Division  of  Monoclonal  Antibodies. 

Division  of  Clinical  Trial  Design  and 

Analysis. 

Division  of  Application  Review  and 
Policy. 

Office  of  Vaccines  Research  and  Review. 

Division  of  Bacterial,  Parasitic,  and 

Allergenic  Products. 

Division  of  Viral  Products. 

Division  of  Vaccines  and  Related 

Products  Applications. 

Office  of  Communication,  Training,  and 

Manufacturers  Assistance. 

Division  of  Disclosiue  and  Oversight 

Management. 

Division  of  Manufacturers.  Assistance 

and  Training. 

Division  of  Communication  and 
Consumer  Affairs. 

Office  of  Biostatistics  and  Epideaiiology. 
Division  of  Biostatistics. 
Division  of  Epidemiology. 

Center  for  Food  Safety  and  Applied 
Nutrition.'* 

Office  of  the  Center  Director. 
Food  Safety  Initiatives  Staff. 
Office  of  Science 
Quality  Assurance  Staff. 
CFSAN  Staff  College. 
Microbial  Research  and  Risk 
Assessment  Staff. 

JIFSAN  Liaison  Staff. 

CFSAN  Food  Advisory  Committee  Staff. 

Office  of  Applied  Research  and  Safety 

Assessment. 

Muirkirk  Technical  Operations  Staff. 
Division  of  Molecular  Biology. 
Division  of  Virulence  Assessment. 
Division  of  Toxicology  and  Nutritional 
Product  Studies. 

Division  of  In  Vitro  and  Biochemical 
Toxicology. 

Office  of  Regulations  and  Policy. 

Regulations  Coordination  Staff. 

Office  of  Constituent  Operations. 

Consumer  Education  Staff. 

Industry  Activities  Staff. 

International  Activities  Staff.    . 


«  Mailing  address:  200  C  St.  SW.,  Washington.  DC 
20204. 


Office  of  Management  Systems. 

Safety  Management  Systems. 

Division  of  Information  Resources 

Management. 

Division  of  Planning  and  Financial 

Resources  Management. 

Division  of  Management  Operations. 

Division  of  Administrative  Services 

Management. 

Office  of  Operations. 

Equal  Employment  Opportunity  Staff. 

Executive  Operations  Staff. 

Office  of  Cosmetics  and  Colors. 

Division  of  Programs  and  Enforcement 

Policy. 

Division  of  Science  and  Applied 

Technology. 

Office  of  Nutritional  Products,  Labeling 
and  Dietary  Supplements. 
Division  of  Compliance  and 
Enforcement. 

Division  of  Standards  and  Labeling 
Regulations. 

Division  of  Nutrition  Science  Policy. 
Office  ofPremarket  Approval. 
Division  of  Product  Policy. 
Division  of  Petition  Control. 
Division  of  Health  Effects  Evaluation. 
Division  of  Product  Manufacture  and 
Use. 

Office  of  Plant  and  Dairy  Foods  and 

Beverages. 

Division  of  Pesticides  and  Industrial 

Chemicals. 

Division  of  Natural  Products. 

Division  of  Food  Processing  and 

Packaging. 

Division  of  Plant  Product  Safety. 

Division  of  Dairy  and  Egg  Safety. 

Division  of  Risk  Assessment. 

Division  of  Microbiological  Studies. 

Office  of  Seafood. 

Division  of  Special  Programs. 

Division  of  Programs  and  Enforcement 
Policy. 

Division  of  Science  and  Applied 
Technology. 

O^ce  of  Field  Programs. 

Division  of  Enforcement  and  Programs. 

Division  of  HACCP  Programs. 

Division  of  Cooperative  Programs. 

Office  of  Scientific  Analysis  and 

Support. 

Division  of  General  Scientific  Support. 
Division  of  Mathematics. 
Division  of  Market  Studies. 

Center  for  Drug  Evaluation  and 
Research.  > 

Office  of  the  Center  Director. 

Equal  Employment  Opportimity  Staff. 


Executive  Operations  Staff. 
Office  of  Regulatory  Policy. 
Division  of  Regulatory  Policy  I. 
Division  of  Regulatory  Policy  II. 
Division  of  Information  Disclosure 
Policy. 

Office  of  Management.^ 

Strategic  Planning  Staff.' 

Division  of  Management  and  Budget.^ 

Division  of  Management  Services.' 

Office  of  Training  and  Communication.^ 

Medwatch  Staff. 

Division  of  Library  and  Information 
Services. 

Division  of  Training  and  Development. 

Division  of  Public  Affairs. 

Division  of  Drug  Information. 

Office  of  Compliance.^ 

Division  of  Manufacturing  and  Product 
Quality. 

Division  of  Prescription  Drug 
Compliance  and  Surveillance. 
Division  of  Labeling  and  Non- 
Prescription  Drug  Compliance. 
Office  of  Information  Technology.^ 
Quality  Assurance  Staff. 
Technology  Support  Services  Staff. 
Division  of  Data  Management  and 
Services. 

Division  of  Applications  Development 

and  Services. 

Division  of  Infrastructure  Management 

and  Services. 

Office  of  Medical  Policy.^ 

Division  of  Drug  Marketing,  Advertising 

and  Commimication.' 

Division  of  Scientific  Investigations.^ 

Office  of  Review  Management.'^ 

Advisors  and  Consultants  Staff.  ^ 

Office  of  Drug  Evaluation  /.' 

Division  of  Cardio-Renal  Drug  Products. 

Division  of  Neuropharmacological  Drug 
Products. 

Division  of  Oncology  Drug  Products. 

Office  of  Drug  Evaluation  II. ' 

Division  of  Metabolic  and  Endocrine 
Drug  Products. 

Division  of  Pulmonary  and  Allergy  Drug 
Products. 

Division  of  Anesthetic,  Critical  Care  and 
Addiction  Drug  Products. 

Office  of  Drug  Evaluation  III.^ 
Division  of  Gastrointestinal  and 
Coagulation  Drug  Products. 
Division  of  Medical  Imaging  and 
Radiopharmaceutical  Drug  Products. 


»  Mailing  address;  7500  Slandish  PI.,  Rockville. 
MD  20855. 

«  Mailing  address:  7520  Slandish  PI.,  Rockville, 
MDZD855. 
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Division  of  Reproductive  and  Urologic 

Drug  Products. 

Office  of  Drug  Evaluation  IV.^ 

Division  of  Anti-Infective  Drug 

Products. 

Division  of  Anti- Viral  Drug  Products. 

Division  of  Special  Pathogen  and 

Immimologic  Drug  Products. 

Office  of  Drug  Evaluation  V.' 

Division  of  Anti-Inflammatory, 

Analgesic  and  Opthaimologic  Drug 

Products. 

Division  of  Dermatologic  and  Dental 

Drug  Products. 

Division  of  Over-The-Counter  Drug 

Products. 

Office  of  Biostatistics.'' 

Quantitative  Methods  Research  Staff. 

Division  of  Biometrics  I. 

Division  of  Biometrics  II. 

Division  of  Biometrics  III. 

Office  of  Post-Marketing  Drug  Risk 

Assessment 

Extramural  Programs  Staff. 

Information  Technology  Staff. 

Division  of  Drug  Risk  Evaluation  I. 

Division  of  Drug  Risk  Evaluation  II. 

Office  of  Pharmaceutical  Science.^ 

Quality  Implementation  Staff.' 

Operations  Staff.' 

Office  of  Clinical  Pharmacology  and 

Biopharmaceutics. 

Pharmacometrics  Staff. 

Division  of  Pharmaceutical  Evaluation 

I.' 

Division  of  Pharmaceutical  Evaluation 

II.' 

Division  of  Pharmaceutical  Evaluation 

ni.' 

Office  of  Generic  Drugs.^ 

Division  of  Bioequivalence. 

Division  of  Chemistry  I. 

Division  of  Chemistry  II. 

Division  of  Labeling  and  Program 

Support. 

Office  of  New  Drug  Chemistry.^ 

Division  of  New  Drug  Chemistry  I.' 

Division  of  New  Drug  Chemistry  II.' 

Division  of  New  Drug  Chemistry  Ul.' 

Office  of  Testing  and  Research.^ 

Informatics  and  Computational  Safety 

Analysis  Staff. 

Laboratory  of  Clinical  Pharmacology.' 

Division  of  Applied  Pharmacology 

Research.^ 

Division  of  Pharmaceutical  Analysis.^ 


'Mailing  address:  8301  Muirkirk  Rd.,  Laurel,  MD 
20708. 

•Mailing  address:  1114  Market  St.,  St.  Louis,  MO 
63101. 


Division  of  Product  Quality  Research.' 

Office  of  Regulatory  Affairs.' 

Equal  Employment  Qpportxmity  Staff. 

Office  of  Resource  Management 

Strategic  Initiatives  Staff. 

Division  of  Plarming,  Evaluation,  and 

Management. 

Division  of  Information  Systems. 

Division  of  Human  Resource 

Development. 

Division  of  Management  Operations. 

Division  of  Personnel  Operations. 

Office  of  Enforcement. 

Division  of  Compliance  Management 

and  Operations. 

Division  of  Compliance  Policy. 

Division  of  Compliance  Information  and 

Quality  Assurance. 

Office  of  Regional  Operations. 

Division  of  Federal-State  Relations. 

Division  of  Field  Science. 

Division  of  Emergency  and 

Investigational  Operations. 

Division  of  Import  Operations  and 

Policy. 

Office  of  Criminal  Investigations. 

Mid-Atlantic  Area  Office.^ 

Midwest  Area  Office.  '° 

Northeast  Area  Office." 

Pacific  Area  Office. '^ 

Southeast  Area  Office. '^ 

Southwest  Area  Office.'* 

Center  for  Veterinary  Medicine.'^ 

Office  of  the  Center  Director. 

Office  of  Management  and 

Communications. 

Administrative  Staff. 

Communications  Staff. 

Information  Resources  Management 

Staff. 

Office  of  New  Animal  Drug  Evaluation. 

Division  of  Therapeutic  Drugs  for  Food 

Animals. 

Division  of  Biometics  and  Production 

Drugs 

Division  of  Therapeutic  Drugs  for 

Nonfood  Animals. 

Division  of  Manufactiuing 

Technologies. 


"Mailing  address:  900  U.S.  Customhouse.  Second 
Chestnut  St.,  Philadelphia.  PA  19106. 

'"Mailing  address:  901  Warrenvitle  Rd.,  suite 
360,  Usie.  IL  60532. 

"  Mailing  address:  158-15  Liberty  Ave.,  lamaica, 
NY  11433. 

>2  Mailing  address:  13301  Clay  St.,  Oakland  CA 
94512. 

>3  Mailing  address:  60  Eighth  St.  NE,  Atlanta.  GA 
30309. 

"•Mailing  address:  7920  Elmbrook  Rd.,  Dallas, 
TX  75247, 

"Mailing  address:  7500  Standish  PI.,  MPN-2, 
Rockville,  MD  20855. 


Division  of  Human  Food  Safety. 

Office  of  Surveillance  and  Compliance. 

Division  of  Surveillance. 

Division  of  Animal  Feeds. 

Division  of  Compliance. 

Division  of  Epidemiology. 

Office  of  Research. 

Administrative  Staff. 

Division  of  Residue  Chemistry. 

Division  of  Animal  Research. 

Division  of  Animal  and  Food 

Microbiology. 

Center  for  Devices  and  Radiological 

Health.'^ 

Office  of  the  Center  Director. 

Equal  Employment  Opportunity  Staff. 

Office  of  Systems  and  Management. 

Integrity  Committee  and  Conference 

Management  Staff. 

Division  of  Management  Operations. 

Division  of  Information  Dissemination. 

Division  of  Information  Technology 

Management. 

Division  of  Planning,  Analysis  and 

Finance. 

Office  of  Compliance. 

Promotion  and  Advertising  Policy  Staff. 

Division  of  Bioresearch  Monitoring. 

Division  of  Program  Operations. 

Division  of  Enforcement  I.  "~ 

Division  of  Enforcement  II. 

Division  of  Enforcement  in. 

Office  of  Device  Evaluation. 

Program  Management  Staff. 

Program  Operations  Staff. 

Division  of  Cardiovascular  and 

Respiratory  Devices. 

Division  of  Reproductive,  Abdominal 

and  Radiological  Devices. 

Division  of  General,  Restorative  and 

Neiuological  Devices. 

Division  of  Clinical  Laboratory  Devices. 

Division  of  Ophthalmic,  Ear,  Nose,  and 

Throat  Devices. 

Division  of  Dental,  Infection  Control, 

and  General  Hospital  Devices. 

Office  of  Science  and  Technology. 

Division  of  Mechanics  and  Materials 

Science. 

Division  of  Life  Sciences. 

Division  of  Physical  Sciences. 

Division  of  Electronics  and  Computer 

Sciences. 

Division  of  Management  Information 

and  Support  Services. 

Office  of  Health  and  Industry  Programs. 

Program  Operations  Staff. 


\ 


>*  Mailing  address:  9200  Corporate  Blvd., 
Rockville,  MD  20850. 
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Regulations  Staff. 

Staff  College. 

Division  of  Device  User  Programs  and 

Systems  Analysis. 

Division  of  Small  Manufacturers 

Assistance. 

Division  of  Mammography  Quality  and 

Radiation  Programs. 

Division  of  Communication  Media. 

Office  of  Surveillance  and  Biometrics. 

Issues  Management  Staff. 

Division  of  Biostatistics. 

Division  of  Postmarket  Surveillance. 

Division  of  Surveillance  Systems. 

National  Center  for  Toxicological 

Research.'^ 

Office  of  the  Center  Director. 

Environmental  Health  and  Program 

Assurance  Staff. 

Office  of  Research. 

Technology  Advancement  Staff. 

Division  of  Biochemical  Toxicology. 

Division  of  Genetic  and  Reproductive 

Toxicology. 

Division  of  Biometry  and  Risk 

Assessment. 

Division  of  Microbiology. 

Division  of  Chemistry. 

Division  of  Neurotoxicology. 

Division  of  Veterinary  Services. 

Division  of  Molecular  Epidemiology. 

Office  of  Management. 

Office  of  Management  Services. 

Division  of  Facilities,  Engineering  and 

Maintenance. 

Division  of  Administrative  Services. 

Division  of  Contracts  and  Acquisitions. 

O^jce  of  Planning.  Finance  and 

Information  Technology. 

Division  of  Planning. 

Division  of  F  inancial  Management. 

Division  of  Information  Technology. 

§  5.11  OS    Chief  Counsel,  Food  and  Drug 
Administration. 

The  Office  of  the  Chief  Counsel's 
mailing  address  is  5600  Fishers  Lane, 
rm.  6-57,  Rockville.  MD  20857. 

§  5.1 1 1 0    Food  and  Drug  Administration 
Public  Infomurtion  Offices. 

(a)  Dockets  Management  Branch 
(HFA-305).  The  Dockets  Management 


"Mailing  address:  3900  NCTR  Dr.,  lefierson.  AR 
72079. 


Branch  Public  Room  is  located  in  rm. 
1061,  5630  Fishers  Lane,  Rockville,  MD 
20852.  Telephone:  301-827-6860. 

(b)  Freedom  of  Information  Staff 
(HFI-35).  The  Freedom  of  Information 
Public  Room  is  located  in  rm.  12A-30, 
Parklawn  Bldg.,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301- 
827-6567. 

(c)  Press  Relations  Staff  (HFI-40). 
Press  Offices  are  located  in  rm.  15-05, 
Parklawn  Bldg,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301- 
827-6242;  and  in  rm.  3807,  FB-8,  200 
C  St.  SW.,  Washington,  DC  20204. 
Telephone  202-205-4144. 

§  5.1 1 1 5    Field  structure. 

NORTHEAST  REGION 

Regional  Field  Office:  158-15  Liberty 
Ave.,  Jamaica.  NY  11433. 

Northeast  Regional  Laboratory.  158-15 
Liberty  Ave.,  Jamaica,  NY  11433. 

New  York  District  Office:  158-15  Liberty 
Ave.,  Jamaica,  NY  11433. 

New  England  District  Office:  One 
Montvale  Ave.,  Stoneham,  MA  02180. 

Winchester  Engineering  and  Analytical 
Center.  109  Holton  St.,  Winchester,  MA 
01890 

CENTRAL  REGION 

Regional  Field  Office:  U.S. 
Customhouse,  Second  and  Chestnut 
Sts.,  rm.  900,  Philadelphia,  PA  19106. 

Philadelphia  District  Office:  U.S. 
Customhouse.  Second  and  Chestnut 
Sts.,  rm.  900,  Philadelphia,  PA  19106. 

Baltimore  District  Office:  900  Madison 
Ave..  Baltimore,  MD  21201-2199. 

Cincinnati  District  Office:  6751  Steger 
Dr..  Cincinnati.  OH  45237-3097. 

Forensic  Chemistry  Center  6751  Steger 
Dr..  Cincinnati.  OH  45237-3097. 

New  fersey  District  Office:  Waterview 
Corporate  Center.  10  Waterview  Blvd., 
3d  Floor,  Parsippany,  NJ  07054. 

Chicago  District  Office:  300  South 
Riverside  Plaza,  suite  550,  South 
Chicago,  IL  60606. 

Detroit  District  Office:  1560  East 
Jefferson  Ave.,  Detroit,  MI  48207-3179. 
Minneapolis  District  Office:  240 
Hennepin  Ave.,  Minneapohs,  MN 
55401-1912. 


SOUTHEAST  REGION 

Regional  Field  Office:  60  Eighth  St.  NE.. 
Atlanta,  GA  30309. 
Southeast  Regional  Laboratory:  60 
Eighth  St.  NE.,  Atlanta,  GA  30309. 

Atlanta  District  Office:  60  Eighth  St. 
NE..  Atlanta.  GA  30309. 

New  Orleans  District  Office:  Textron 
Bldg.,  6600  Plaza  Dr.,  suite  400,  New 
Orleans,  LA  70127. 

Nashville  Branch  ofNOL-DO:  297  Plus 
Park  Blvd.,  Nashville,  TN  37217. 

Florida  District  Office:  555  Winderley, 
suite  200,  Maitland,  FL  32751. 
San  Juan  District  Office:  466  Fernandez 
Juncos  Ave..  San  Juan.  PR  00901-3223. 

SOUTHWEST  REGION 

Regional  Field  Office:  7920  Elmwood 
Rd..  suite  102.  Dallas,  TX  75247-4982. 
Dallas  District  Office:  3310  Live  Oak  St., 
Dallas,  TX  75204. 

Denver  District  Office:  Bldg.  20,  Denver 
Federal  Center,  Sixth  and  Kipling  Sts., 
P.O.  Box  25087,  Denver,  CO  80225- 
0087. 

Kansas  City  District  Office:  11630  West 
80th  St.,  Lenexa,  KS  66214-3338. 

St.  Louis  Branch:  12  Sunnen  Dr.,  suite 
122,  St.  Louis,  MO  63143-3800. 
Arkansas  Regional  Laboratory.  3900 
NCTR  Rd.,  Bldg.  14-T,  rm.  104. 
Jefferson,  AR  72079-9502. 

PAanC  REGION 

Regional  Field  Office:  1301  Clay  St., 
suite  1180-N,  Oakland,  CA  94612-5217. 
San  Francisco  District  Office:  1431 
Harbor  Bay  Pkw7.,  Alameda,  CA  94502- 
7070. 

Los  Angeles  District  Office:  19900  Mac 
Arthur  Blvd.,  suite  300.  Irvine,  CA 
92715. 

Seattle  District  Office:  P.O.  Box  3012, 

Bothell,  WA  98021-3012. 

Pacific  Regional  Laboratory,  SW:  1521 

West  Pico  Blvd.,  Los  Angeles,  CA 

90015-2488. 

Pacific  Regional  Laboratory,  NW:  22201 
23rd  Dr.  SE.,  Bothell,  WA  98021-4421. 

Dated:  May  30,  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
Note:  This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 
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Appendix  A— Part  5;  Corresponding  Former  and  New  Subparts,  Section  Numbers,  and  Subjects 

Fomier  CFR  Subpart,  Section  No.,  and  Sut)ject  New  CFR  Subpart,  Section  No.,  and  Subject 

Subpart   A,    §5.10-Delegations   from   the    Secretary,    the   Assistant  Sut>pan  A,   §5.10-Delegations  from  ttie  Secretary  for  Heattti  ar>d 

Secretary  for  l-lealth,  and  Public  Health  Service  Officials.  Human  Sen/ices  to  the  Commissiorwr  of  Food  and  Drugs 

Sut)par1  A,  §5.11 -Reservation  of  Authority  Subpart  A,  §5.11-<same  subfect) 

Subpart    B.    §  5.20-General    Redelegations    of    Auttxxlty   from    tfie  Subparts.  §  5.20-{8ame  sut^ect) 

Commissioner  to  other  officers  of  FDA.. 

Sut>pan  8,  §5.21 -Emergency  functionis  Subpart  B,  §5.21-<same  subject) 

Sut>pan  B,  §  5.22-Cenification  of  true  copies  and  use  of  Department  Sut>pan  B,  §  5.22-<same  subject) 

seal.  ^ 

Subpart  B,  §  5.23-Dtsclosure  of  official  records Subpart  B,  §  5.23-Disclosure  of  offictal  records  and  authorization  of 

testimony 

Subpart  B,  § 5.24-Authonty  relating  to  technology  transfer Subpart  B,  §5.24-<same  subject) 

Subpart  B.  §5.25-Research,  investigation,  and  testing  programs  and  Sut)part  B,  §5.25-Research,  investigation,  and  testing  programs  and 

health  information  and  health  promotion  programs.  health  information  and  promotion  programs 

Subpart  B,  §5.26-Service  fellowships Subpan  B.  §5.26-<same  subject) 

Subpart  B,  §5.27-Patenf  term  extensions  for  human  drug  products,  Subpan  B,  §5.27-Patent  term  extensions  for  human  drug  products, 

medical  devices,  and  food  and  color  additives.  miedical  devices,  and  food  and  color  additives;  and  auttKxity  to 

perform  due  diliger)ce  determinations  and  informal  heanngs 

Sut)part  B,  §  5.28-Cardiac  pacemaker  devices  and  pacemaker  leads  ...  Deleted  because  the  Social  Security  Act  was  repealed. 

Subpart  B,  § 5.29-Functions  pertaining  to  safer  vaccines Subpart  D.  §5.200-(same  subject) 

Subpart  B,  §  5.30-Hearings Subpart  B,  §5.28-<same  subject) 

Sut>part  B,  §5.31 -Petitions  under  part  10  Subpart  B,  §5.29-<same  subject) 

Subpart  B,  §  5.32-Authority  relating  to  detennination  of  product  primary  Subjiart  I,  §5.700-(same  subject) 

jurisdiction. 

Subpan  B,  § 5.33-Premar1(et  approval  of  a  product  that  is  or  contains  a  Subpan  I,  §5.701 -{same  subject) 

biok)gic.  a  device,  or  a  doig. 

Subpart  B,  §  5.34-Authority  to  select  temporary  voting  members  for  Subpart  B,  §  5.30-<same  subject) 

advisory  committees  and  authority  to  sign  conflict  of  interest  waivers. 

Subpart  B,  §5.35-Enforcement  activities Subpart  B,  §5.31-(same  subject) 

Subpart  B,  §5.36-Certification  following  inspections Subpart  B,  §5  32-<same  subject) 

Subpart  B,  §  5  37-lssuance  of  reports  of  minor  violations Subpart  B,  §5.33-<same  subject) 

Sut)part    B,    §5.38-lssuance   of   written    notices   concerning    patent  Subpart  C,   §5.109-lssuance  of  written   notices  concerning  patent 

information,    current   good   manufacturing   practices   and   false   or  information,   current   good   manufacturing   practices   and   false   or 

misleading  labeling  of  new  drugs,  new  animal  drugs,  and  feeds  misleading  labeling  of  new  drugs. 

bearing  or  containing  new  animal  drugs. 
Subpart  G,  §  5.504-lssuance  of  written  notices  concerning  patent  infor- 
mation, current  good  manufacturing  practices  and  false  or  mis- 
leading labeling  of  new  animal  drugs  and  feeds  bearirig  or  con- 
taining new  animal  drugs. 
Subpart  B,  §  5.39-Redelegation  of  the  Center  for  Biologies  Evaluation  Subpart  D.  §5.201 -(same  subject) 

and  Research  Director's  program  authorities. 

Subpart  B.  §  5.40-lssuance  of  Federal  Register  documents  pertaining  Subpart  G,  §5.50(Hsan)e  subject) 

to  the  determination  of  safe  levels,  notice  of  need  for  development  of 

an  analytical  method,  notice  of  availability  of  a  developed  analytical 

method,  and  prohibition  of  certain  extralabel  drug  use. 

Subpart  B,  §5.44-Export  of  unapproved  drugs  Subpart  J,  §5.801-<same  subject) 

Subpart  B,  §5.45-lmports  and  exports  Subpart  J,  §5.800-(same  subject) 

Subpart  B,  § 5.46-Manufacturer's  resident  import  agents  Subpart  J,  §5.802-<same  subject) 

Subpart  B,  §5.47-Detention  of  adulterated  or  misbranded  medical  Subpart  F,  §  5.402-(same  subject) 

devices. 

Subpart    B,    §  5.49-Authorization    to    use    altemative    evidence    for  Subpart  F,  §  5.403-(same  subject) 

determination  of  the  effectiveness  of  medical  devices. 

Subpart  B,  §  5  50-Notification  to  petitioners  of  determinations  made  on  Subpart  F,  §5.404-{same  subject) 

petitions  for  reclassification  of  medical  devices. 

Subpart  B,  §5.51-Det3rmination  of  classification  of  devices  Subpart  F,  §5.405-(same  subject) 

Subpart  B,  §  5.52-Notification  to  sponsors  of  deficiencies  in  petitions  Subpart  F,  §5.406-<same  subject)                              ~" 

for  reclassification  of  medical  devices. 

Subpart  B,  §5.53-Approval,  disapproval,  or  withdrawal  of  approval  of  Subpart  F,  §  5.407-(san)e  subject) 

product    development    protocols    and    applications    for    premaricet 

approval  for  medical  devices. 

Subpart    B,    §5.54-Determinations    that    medical    devices    present  Sut>part  F,  §5.409-<same  subject) 

unreasonable  risk  of  substantial  harm. 

Subpart  B,  §5.55-Orders  to  repair  or  replace,  or  make  refunds  for,  Subpart  F,  §5.410-(same  subject) 

medk:al  devices. 

Subpart  B,  §5.56-Recall  authority  Subpart  F,  §5.411 -Medical  device  recall  authority 

Subpart    B,    § 5.57-Temporary    suspension    of    a    medical    device  Subpart  F.  §5.412-(same  subject) 

application. 

Subpart  B,  §5.58-Orphan  products  Subpart  K,  §5.90Q-<same  subject) 

Subpart  B,  §  5.59-Approval,  disapproval,  or  withdrawal  of  approval  of  Subpart  F,  §5.413-Approval,  disapproval,  or  withdrawal  of  approval  of 

applicatkjns  for  investigational  devk»  exemptions.  applk:atk>ns  and  entering  into  agreements  for  investigatiorai  devwe 

exemptk>r>s 

Subpart  B,  §  5.60-Required  and  discretionary  postmartcet  sun/eillance  ..  Subpart  F.  §5.414-Postmart(et  surveillance  (proposed  subject) 
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Former  CFR  Subpart,  Section  No.,  and  Subject  New  CFR  Subpart,  Section  No.,  and  Subject 

Subpart  B,  §5.61 -Food  standards,  food  additives,  generally  recognized    Subpart  E,  §5.300-(same  subject) 

as  safe  (GRAS)  substances,  color  additives,  nutrient  content  claims. 

and  health  claims. 
Subpart  B,  §  5.62-lssuance  of  initial  emergency  pemiit  orders  and    Subpart  E,  §5.301 -(same  subject) 

notices  of  confirmation  of  effective  date  of  final  regulations  on  food 

for  human  and  animal  consumption 
Subpart   B,    §  5  63-Detention   of   meat,    poultry,    eggs,   and   related    Subpart  E,  §5.302-(same  subject) 

products. 
Subpart  B,  §5.64-Establishing  standards  and  approving  accrediting    Sutjpart  E,  §  5.303-<same  subject) 

bodies  under  the  National  Laboratory  Accreditation  Program. 
Suljpart    B,    §  5.66-Approval    of   schools    providing    food-processing    Subpart  E,  §5.304-<same  subject) 

instruction. 
Subpart  B,  §  5.67-lssuance  of  notices  of  opportunity  for  a  hearing  on    Subpart  D,  §5.202-(same  subject) 

proposals    for   denial    of    approval    of    applications    for    licenses, 

suspension  of  licenses,  or  revocation  of  licenses  and  certain  notices 

of  revocation  of  licenses. 
Subpart    B,    §  5.68-lssuance    and    revocation    of    licenses    for    the    Subpart  D,  §  5.203-<same  subject) 

propagation  or  manufacture  and  preparation  of  biological  products. 
Subpart  B,  §  5.69-Notification  of  release  for  distribution  of  biological    Subpart  D,  §  5.204-(same  subject) 

products. 
Subpart  B,  §  5.70-lssuance  of  notices  implementing  the  provisions  of    Subpart  C,  §5.100-(same  subject) 

ttie  Drug  Amendments  of  1962. 
Subpart   B,    §5.71-Termination   of   exemptions   for   new   drugs   for    Subpart  C,  §5.101-{same  subject) 

investigational  use  in  human  beings  and  in  animals  (Note:  §  5.71(d) 

is  under  animal  drugs). 

Subpart  G,  §  5.505-(same  subject) 

Subpart  B,  § 5.72-AuttK>rity  to  approve  and  to  wittidraw  approval  of  a    Subpart  C,  §5.102-(same  subject) 

charge  for  investigational  new  drugs. 

Subpart  B,  §  5.75-Removed,  effective  5/20/99  None 

Subpart  B,  5,76-Removed,  effective  5/20/99 None 

Subpart  B,  §5.7&-Removed,  effective  5/20/99 None 

Subjsart    B,    §  5.80-Approval    of    new    drug    applications   and   their    Subpart  C,  §5.1 03-(same  subject) 

supplements. 
Subpart   B,   §5.81 -Responses  to   Drug   Enforcement  Administration    Suttpart  C,  §5.1 04-(same  subject) 

temporary  scheduling  notices. 
Subpart  B,  § 5.82-lssuance  of  notices  relating  to  proposals  to  refuse    Subpart  C,  §5.105-(same  subject) 

approval  or  to  wittxJraw  approval  of  new  daig  applications  and  their 

supplements. 

Subpart  B,  §  5.83-Approval  of  new  animal  drug  applications,  medicated    Subpart  G,  §5.501-(same  subject) 

feed  mill  license  applications  and  their  supplements. 
Subpart  B,  §  5.84-lssuance  of  notices,  proposals,  and  orders  relating  to    Subpart  G,  §5.502-(same  subject) 

new  animal  drugs  and  medicated  feed  mill  license  applications. 
Subpart  B,   §  5.85-Authority  to  ensure  that  mammography  facilities    Subpart  L,  §5.1  O00-(same  subject) 

meeX  quality  standards. 

Subpart  B,  §5.86-Variances  from  performance  standards  for  electronic    Subpart  H,  §  5.600-(same  subject) 
products. 

Subpart  B,  §  5.87-Exemption  of  electronic  products  from  performance    Subpart  H.  §5.601-(same  subject) 

standards  and  prohibited  acts. 
Subpart  B,  §5.88-Testing  programs  and  methods  of  certification  and    Subpart  H,  §5.602-(same  subject) 

identification  for  electronic  products. 
Sutjpart  B,  §5.89-Notification  of  defects  in,  and  repair  or  replacement    Subpart  H,  §5.603-(same  subject) 

of,  electronic  products. 
Subpart    B,    §  5  90-Manufacturers    requirement   to   provide   data   to    Subpart  H,  §  5.604-(same  subject) 

ultimate  purchasers  of  electronic  products. 
Subpart  B,  §5.91 -Dealer  and  distributor  direction  to  provide  data  to    Subpart  H,  §5.605-(same  subject) 

manufacturers  of  electronic  products. 
Subpart  B,  §  5.92-Acceptance  of  assistance  from  State  and  Local    Subpart  H,  §5.606-(same  subject) 

authorities   for   enforcement   of   radiation   control    legislation    and 

regulations. 
Subpart  B,   §  5.93-Submission  of  and  effective  approval  dates  for    Subpart  C,  §5.1 06-(same  subject) 

at)breviated  new  dmg  applications  and  certain  new  drug  applications. 
Subpart  B,  §  5  94-Extenslons  or  stays  of  effective  dates  for  compliance    Subpart  C,  §5.107-(same  subject) 

wit  certain  lat)eling  requirements  for  human  prescription  drugs. 
Subpart  B,  §  5.95-Submission  of  and  effective  approval  dates  for    Subpart  G,  §  5.503-(same  subject) 

abbreviated  new  animal  dmg  applications  and  certain  new  animal 

drug  applications. 
Subpart    B,    §  5.98-Authority    relating    to    medical    device    reporting    Subpart  F,  §5.41 5-(same  subject) 

procedures.  - 

Subpart  B,  §5.99-lssuance  of  notices  relating  to  proposals  and  orders    Subpart  B,  §5.34-(same  subject) 

for  debarment  and  denial  of  an  application  to  fenminate  debarment. 
Subpart  B,  §5  100-Officials  authorized  to  make  certification  under  5    Subpart  B,  §  5.35-(same  subject) 

U.S.C.  605(b)  for  any  proposed  and  final  rules. 
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Former  CFR  Subpart,  Section  No.,  and  Subject  t^tew  CFR  Subpart,  Section  No.,  and  Subject 

Subpart  B,   §5. 101 -Authority  relating  to  waivers  or  reductions  of    Subpart  C,  §5.1 08-<same  subject)  -^ 

prescription  drug  user  fees. 

Subpart  C,  §5.200  through  §5.21 5-Organization  Subpart  M,  §5.1 100-(same  subject) 

New-Not  previously  codified  Subpart  F,  §5.416-Medical  device  tracking 

New-Not  previously  codified  Subpart  F,  §  5.400-lssuance  of  Federal  Register  documents  to 

recognize  or  to  withdraw  recognition  of  a  standard  to  meet  pre- 
market  submission  requirements 

New-Not  previously  codified Subpart  F,  §5.401 -Issuance  of  Federal  Register  documents  per- 
taining to  exemptions  from  premaritet  notificatton. 

New-Not  previously  codified  Subpart    F,    §  5.408-Determinations   conceming   the   type   of   valid 

scientifk:  evidence  submitted  in  a  premarttet  approval  applk:ation. 

New-Not  previously  codified  Subpart  F,  §5.417-Authority  pertaining  to  accreditation  functkxis  for 

niedical  devces. 


[FR  Doc.  01-14294  Filed  &-7-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1170-PN] 
RIN  0938-AK56 

Medicare  Program;  Five- Year  Review 
of  Worl(  Relative  Value  Units  Under  ttie 
Physician  Fee  Schedule 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  This  proposed  notice 
discusses  changes  to  work  relative  value 
units  (RVUs)  affecting  payment  for 
physicians'  services.  Section 
1848(c)(2)(B)(i)  of  the  Social  Security 
Act  requires  that  we  review  RVUs  no 
less  often  than  every  5  years.  This  is  the 
second  review  of  work  RVUs  since  we 
implemented  the  physician  fee  schedule 
on  January  1, 1992.  These  work  RVUs 
are  proposed  to  be  effective  for  services 
furnished  beginning  January  1,  2002. 
DATES:  To  be  assured  of  consideration, 
we  must  receive  comments  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  August  7,  2001. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address  only:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HCFA- 
1170-FN,  P.O.  Box  8013,  Baltimore,  MD 
21244-«013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays.  If  you  prefer, 
you  may  deliver  your  written  comments 
by  courier  (1  original  and  3  copies)  to 
one  of  the  following  addresses: 
Room  445-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201, 
or 
Room  C5-14-03,  7500  Seciuity 

Boulevard,  Baltimore,  MD  21244- 

8013 

Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  to  be  considered. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1170-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  dociunent  at 
the  headquarters  of  the  Health  Care 
Financing  Administration.  7500 
Security  Boulevard,  Baltimore, 
Maryland,  on  Monday  through  Friday  of 


each  week  firom  8:30  a.m.  to  5  p.m. 
Please  call  (410)  786-7197  to  make  an 
appointment  to  view  the  public 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Menas,  (410)  786-^507. 
RickEnsor,  (410)  786-5617. 
Diane  Milstead.  (410)  786-3355. 
Marc  Hartstein  (Regulatory  Impact 

Analysis),  (410)  786-4539. 
SUPPLEMENTARY  INFORMATION 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Dociunents,  or  enclose  youi  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  the  preamble,  we 
are  providing  the  following  table  of 
contents: 

Table  of  Contents 

I.  Bacl(ground 

A.  Legislative  History 

B.  Published  Changes  to  the  Physician  Fee 

Schedule 

C.  Current  Proposed  Notice 

D.  The  5-Year  Review  Process 

H.  Discussion  of  Comments  and  Decisions 

'A.  Review  of  Comments 

B.  Discussion  of  Comments  by  Clinical  Area 

1.  Vascular  Surgery 

2.  General  Surgery/Colon  and  Rectal 
Surgery 

3.  Thoracic  Surgery 

4.  Orthopedic  Surgery 

5.  Ophthalmology 

6.  Urology 

■  7.  Obstetrics/Gynecology 

a.  Specialty  Comments 

b.  Other  Concerns 

8.  Gastroenterology 

9.  Pulmonary  Medicine/Critical  Care 

10.  Cardiology 

11.  Pediatrics 

12.  Pediatric  Surgery 

13.  Radiology 


14.  Plastic  Surgery 

C.  Other  Comments 

1.  Anesthesia  Services 

2.  Spine  Injection  Proceduies 

3.  Biofeedback 

4.  Surgical  Management  of  Burn  Wounds 

5.  Transplantation 

6.  Arthroscopy  Services 

7.  Wheelchair  Management 

8.  Psychological  Testing 

9.  Pediatric  Services 

D.  Other  Issues 

1.  Critical  Care  Services  in  a  Global  Period 

2.  Codes  Referred  to  CPT 

3.  Budget  Neutrality 

4.  Calculation  of  Practice  Expen.se  and 
Malpractice  Relative  Value  Units 

5.  Nature  and  Format  of  Comments  on 
Work  Relative  Value  Units 

m.  Collection  oflnfbrmation  Requirements 

IV.  Response  to  Comments 

V.  Regulatory  Impact  Analysis 
Because  of  the  many  organizations 

and  terms  to  which  we  refer  by  acronym 
in  this  proposed  notice,  we  are  listing 
these  acronyms  and  their  corresponding 
terms  in  alphabetical  order  below: 

AANA    Arthroscopy  Association  of 

North  America 
AAO    American  Academy  of 

Opthalmology 
AAP    American  Academy  of  Pediatrics 
ABA    American  Bum  Association 
ACG    American  College  of         - 

Gastroenterology 
AGOG    American  College  of  Obstetrics 

and  Gynecology 
ACR    American  College  of  Radiology 
ACS    American  College  of  Surgeons 
AGA    American  Gastrointestinal 

Association 
AMA    American  Medical  Association 
APMA    American  Podiatric  Medical 

Association 
APSA    American  Pediatric  Surgical 

Association 
APTA    American  Physical  Therapy 

Association 
ASA    American  Society  of 

Anesthesiologists 
ASCRS    American  Society  of  Colon  and 

Rectal  Siu^eons 
ASGE    American  Society  for 

Gastrointestinal  Endoscopy 
ASPS    American  Society  of  Plastic 

Surgery 
ASTS    American  Society  for  Transplant 

Surgeons 
AUA    American  Urological  Association 
BBA    Balanced  Budget  Act 
CPT    Current  procedural  terminology 
CY    Calendar  year 
FRCP    Endoscopic  retrograde 

cholangio-pancreatography 
FDA    Food  and  Drug  Administration 
FR    Federal  Register 
GAF    Geographic  adjustment  factor 
GCPI    Geographic  practice  cost  index 
GPO    Government  Printing  Office 
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HCFA    Health  Care  Financing 

Administration 
HCPAC    Health  Care  Professionals 

Advisory  Committee 
HCPCS    HCFA  Common  Procedure 

Coding  System 
HHS    Health  and  Human  Services 
IWPUT    Intra-service  work  per  unit  of 

time 
MEI    Medicare  economic  index 
MQSA    Mammography  Quality 

Standards  Act  of  1992 
MSA    Metropolitan  statistical  area 
PE    Practice  expense 
PEAC    Practice  Expense  Advisory 

Committee 
RFA    Regulatory  Flexibility  Act 
RIA    Regulatory  impact  analysis 
RUC     [AMA's  Specialty  Society] 

Relative  [Value]  Update  Committee 
RVU    Relative  value  unit 
STS    Society  of  Thoracic  Surgeons 
SVS    Society  for  Vascular  Surgery 

I.  Background 

A.  Legislative  History 

Since  January  1, 1992,  Medicare  has 
paid  for  physician  services  under 
section  1848  of  the  Social  Security  Act 
(the  Act),  "Payment  for  Physicians" 
Services."  This.section  contains  three 
major  elements,  (1)  a  fee  schedule  for 
the  payment  of  physicians'  services;  (2) 
a  sustainable  growth  rate  for  the  rates  of 
increase  in  Medicare  expenditures  for 
physicians'  services;  and  (3)  limits  on 
the  amounts  that  nonparticipating 
physicians  can  charge  beneficiaries.  The 
Act  requires  that  payments  under  the 
fee  schedide  be  based  on  national 
uniform  relative  value  units  (RVUs) 
based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 

Section  1848(c)(2)(B)(ii)(n)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  physician  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  If  this  tolerance  is  exceeded,  we 
must  make  adjustments  to  the 
conversion  factors  (CFs)  to  preserve 
budget  neutrality. 

B.  Published  Changes  to  the  Physician 
Fee  Schedule 

In  the  July  2000  proposed  rule  (65  FR 
44177),  we  listed  all  of  the  final  rules 
published  through  November  1999, 
relating  to  updates  to  the  RVUs  and 
revisions  to  the  payment  policies  imder 
the  physician  fee  schedule.  In  the 
November  2000  final  rule  (65  FR  65376), 
we  finalized  the  calendar  year  (CY)  2000 
interim  physician  work  RVUs  and 


issued  new  interim  work  RVUs  for  new 
and  revised  codes  for  CY  2001 .  The  final 
rule  also  discussed  the  activities 
underway  with  resp>ect  to  the  second  5- 
year  refinement  of  work  RVUs. 

C.  Current  Proposed  Notice 

This  proposed  notice  discusses 
changes  to  work  RVUs  affecting 
payment  for  physicians'  services. 
Section  1848(c)(2){B){i)  of  tiie  Act 
requires  that  we  review  RVUs  no  less 
often  than  every  5  years.  We 
implemented  the  physician  fee  schedule 
effective  for  services  furnished 
beginning  January  1, 1992:  the  first  5- 
year  review  of  work  was  initiated  in 
December  1994  and  was  effective  for 
services  furnished  beginning  January  1 , 
1997.  The  revisions  proposed  in  this 
notice  are  subject  to  a  60-day  public 
comment  period.  We  will  review  public 
comments,  make  adjustments  as 
appropriate,  and  include  revised  values 
in  our  physician  fee  schedule  final  nile, 
to  be  published  by  November  1 ,  2001 , 
effective  for  services  furnished 
beginning  January  1,  2002. 

D.  The  5-Year  Review  Process 

We  initiated  the  second  5-year  review 
by  soliciting  public  comments  on 
potentially  misvalued  work  RVUs  for  all 
services  in  the  2000  physician  fee 
schedule  in  our  November  2, 1999  final 
rule  (64  FR  59427).  To  allow  sufficient 
time  for  reccmimendations,  we  provided 
a  120-day  comment  period.  We 
included  a  discussion  of  the  activities 
underway  with  respect  to  the  second  5- 
year  refinement  of  work  RVUs  in  the 
July  17,  2000  proposed  rule  (65  FR 
44201). 

We  received  comments  from 
approximately  30  specialty  groups, 
organizations,  and  individuals  involving 
over  900  CPT  and  HCPCS  codes.  We 
also  received  comments  on  the 
proposed  process  for  the  5-year  review. 
As  we  indicated  in  the  November  2, 
1999  final  rule  and  in  the  July  17,  2000 
proposed  rule,  we  shared  these 
comments  with  the  AMA  Specialty 
Society  Relative  Value  Update 
Committee  (RUC).  The  RUC  was  formed 
in  November  1991  and  grew  out  of  a 
series  of  discussions  between  the  AMA 
and  major  national  medical  specialty 
societies.  The  work  of  the  RUC  is 
supported  by  the  RUC  Advisory 
Committee,  which  is  made  up  of 
representatives  of  100  specialty  societies 
in  the  AMA's  House  of  Delegates. 

The  RUC  currently  makes 
recommendations  to  us  on  RVUs  for 
new  and  revised  CPT  codes  (hereafter 
referred  to  as  codes).  This  process  was 
used  during  the  first  5-year  review,  and 
we  believe  that  it  was  beneficial.  We 


indicated  that  we  believe  the 
perspective  of  the  RUC  is  helpful 
because  of  its  experience  in 
recommending  RVUs  for  the  codes  that 
have  been  added  to,  or  revised  by,  the 
CPT  panel  since  we  implemented  the 
physician  fee  schedule  in  1992.  By 
virtue  of  its  multispecialty  membership 
and  consultation  with  specialty 
societies,  the  RUC  involves  the  medical 
community  in  formulating  its 
recommendations.  For  codes  used  only 
by  non-physician  practitioners,  the 
Health  Care  Professionals  Advisory 
Committee  (HCPAC),  a  companion  to 
the  RUC,  has  made  recommendations  to 
us. 

As  we  stated  in  the  first  5-year  review, 
we  retain  the  responsibility  for 
analyzing  the  comments  and 
recommendations,  developing  the 
proposed  rule,  evaluating  comments  on 
the  proposed  nde,  and  deciding 
whether  to  revise  RVUs. 

After  we  sent  the  RUC  the  comments 
we  received  on  potentially  misvalued 
services,  the  RUC  identified  specialty 
societies  interested  in  making 
presentations  concerning  those 
misvalued  services.  In  making 
presentations  to  the  RUC,  specialty 
societies  compiled  data  using  a  standard 
survey  instrument  whereby  respondents 
compared  the  surveyed  service  with 
similar  "reference"  services  that  have 
established,  agreed  upon  work  values. 
Respondents  were  asked  to  estimate  the 
work  for  the  survey  code,  the  time  to 
perform  pre-,  intra-,  and  postservice 
activities,  and  the  technical  skill,  risk, 
and  judgement  involved  with 
performing  the  service.  Postservice 
activities  were  broken  down  into 
hospital  and  office  visits  and  were 
assigned  an  appropriate  evaluation  and 
management  code  by  the  respondent. 
Each  specialty  society  selected  the 
physician  sample  that  was  surveyed.  A 
minimum  of  30  responses  was  required 
by  the  RUC  for  the  survey  to  be 
considered  valid. 

For  this  5-year  review,  the  RUC 
permitied  a  specialty  society  to  use  a 
"minisurvey"  for  some  codes  if  the 
number  of  codes  a  specialty  was 
reviewing  was  extremely  high.  These 
minisurveys  required  less  information 
ftx)m  the  respondent  but  were  similar  in 
design. 

Some  specialty  societies  used  a 
"building-block"  approach  to  validate 
the  survey  results  for  surgical  services. 
In  constructing  the  building  blocks,  a 
service  is  divided  into  "pre-",  "intra-", 
and  "post-"  service  components.  The 
preservice  component  consists  of  all 
services  furnished  before  the  physician 
makes  the  skin  incision  (for  example, 
preoperative  evaluation  and  scrubbing) 
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the  intraservice  component  consists  of 
the  "skin-to-skin"  time,  and  the 
postservice  component  includes 
immediate  postsxirgery  services  and 
subsequent  hospital  and  office  visits. 
Each  component  (or  building  block]  is 
then  assigned  work  RVUs.  Preservice 
and  intraservice  work  RVUs  are  based 
on  time  and  intensity,  and  postservice 
work  is  based  on  the  specified 
evaluation  and  management  service  for 
each  postoperative  visit.  These  three 
values  are  then  summed  to  compute 
"building-block"  work  RVUs. 

The  results  of  the  surveys  were 
reviewed  and  organized  by  the  specialty 
society  and  then  presented  to  the  RUC. 
Based  on  the  survey  results  and  a 
discussion,  the  RUC  developed  a 
recommendation.  The  RUC  used  six 
workgroups  to  evaluate  the  codes.  Each 
workgroup  evaluated  a  series  of  related 
codes  and  submitted  its  report  to  the 
full  RUC.  The  RUC  then  evaluated  those 
reports  and  sent  recommendations  to  us. 
Both  the  workgroups  and  the  RUC 
evaluated  the  relative  work  (time  and 
intensity)  for  each  service  compared  to 
other  services  on  the  fee  schedule. 

We  received  recommendations  on 
work  RVUs  from  the  RUC  for  all  of  the 
codes  we  forwarded,  with  the  exception 
of  the  anesthesia  codes  and  conscious 
sedation  codes. 

n.  Discussion  of  Comments  and 
Decisions 

A.  Review  of  Comments 

During  the  comment  period  for  our 
November  2, 1999  final  rule,  we 
received  approximately  35  public 
comments  on  approximately  900  codes. 
After  review  by  our  medical  staff,  we 
forwarded  all  of  the  comments  we 
received  concerning  misvalued  services 
to  the  RUC.  The  RUC  submitted  work 
RVU  recommendations  for  all  of  the 
codes  we  forwarded  with  the  exception 
of  the  anesthesia  codes  and  conscious 
sedation  codes.  The  RUC  used  six 
workgroups  to  evaluate  the  codes.  Each 
workgroup  evaluated  a  series  of  related 
codes  and  submitted  its  report  to  the 
full  RUC.  The  RUC  then  evaluated  those 
reports  and  sent  its  recommendations  to 
us.  Both  the  workgroups  and  the  RUC 
evaluated  the  relative  work  (time  and 
intensity)  for  each  service  compared  to 
other  services  on  the  fee  schedule. 

As  discussed  below,  we  further 
analyzed  all  of  the  RUC 
recommendations;  we  evaluated  both 


the  recommended  work  RVUs  and  the 
rationale  for  the  recommendations.  If  we 
had  concerns  about  the  application  of  a 
particular  methodology,  we  verified  that 
the  recommended  work  RVUs  were 
appropriate  by  using  alternative 
methodologies. 

Table  1,  Five- Year  Review  of  Work 
Relative  Value  Units,  lists  the  codes 
reviewed  during  the  5-year  review.  This 
table  includes  the  following 
information: 

•  CPT/HCPCS  Code.  This  is  the  CPT 
or  alphanumeric  HCPCS  code  for  a 
service. 

•  Modifier.  A  modifier-26  is  shown  if 
the  work  RVUs  represent  the 
professional  component  of  the  service. 

•  Description.  This  is  an  abbreviated 
version  of  the  narrative  description  of 
the  code. 

•  2000  Work  RVUs.  The  work  RVUs 
that  appeared  in  the  November  2,  1999 
final  rule  are  shown  for  each  reviewed 
code. 

•  Requested  Work  RVUs.  This 
column  identifies  the  work  RVUs 
requested  by  the  commenting  specialty 
or  individual  commenter.  If  we  received 
more  than  one  comment  on  a  code,  the 
code  is  listed  more  than  once  with  the 
recommended  RVUs.  If  the  commenters 
did  not  recommend  specific  RVUs,  we 
indicate  this  by  "N/A".  A  "WD" 
(withdrawal)  indicates  the  commenter 
withdrew  the  request  for  review  of  a 
code  and  chose  not  to  pursue  review  of 
the  code  under  the  5-year  review. 

•  RUC  Recommendation.  This 
column  identifies  the  work  RVUs 
recommended  by  the  RUC.  "CPT" 
indicates  that  that  the  RUC  referred  this 
code  to  the  AMA  CPT  Editorial  Panel 
for  review  and  clarification  and 
recommended  maintaining  the  current 
work  RVUs.  An  "(e)"  indicates  the 
conmienting  specialty  withdrew  the 
proposal;  therefore,  the  RUC 
recommends  maintaining  the  current 
work  RVUs. 

•  HCPAC  Recommendation.  This 
colimin  identifies  the  work  RVUs 
recommended  by  the  HCPAC.  An  "(a)" 
in  this  column  indicates  there  was  no 
HCPAC  recommendation. 

•  HCFA  Decision.  This  column 
indicates  whether  we  agreed  with  the 
RUC  recommendation  ("agree");  we  are 

.proposing  work  RVUs  higher  than  the 
RUC  recommendation  ("increase");  or 
we  are  proposing  work  RVUs  that  are 
less  than  the  RUC  recommendation 
("decrease").  Codes  for  which  we  did 


not  accept  the  RUC  recommendation  are 
discussed  in  greater  detail  following 
Table  1.  An  "(a)"  in  this  column 
indicates  that  in  the  absence  of  a  RUC 
recommendation  we  are  proposing  to 
maintain  the  present  work  RVUs.  A 
"(b)"  in  this  column  indicates  that  these 
services  were  reviewed  as  part  of  the 
July  2000  Multispecialty  Refinement 
Panels  for  new  and/or  revised  services. 
(Meetings  of  Multispecialty  Refinement 
Panels  are  conducted  as  needed  to  allow 
specialty  representatives  the 
opportunity  to  discuss  the  comments 
they  submitted  on  our  decisions  on  new 
or  revised  services  published  in  the 
final  rule.  The  goal  of  multispecialty 
refinement  panels  is  to  consider  the 
interests  of  those  who  commented  on 
the  work  RVUs  against  the  redistributive 
effects  that  would  occur  in  other 
specialties.  Following  each  discussion 
of  a  specific  service,  panel  members 
were  instructed  to  individually  rate  the 
service  under  discussion.  We  then  used 
a  statistical  analysis  of  these  ratings  to 
create  final  work  RVUs  for  the  services 
under  discussion.)  A  "(d)"  indicates 
there  was  no  HCPAC  recommendation. 
We  propose  maintaining  current  work 
RVUs. 

•  Proposed  work  RVUs:  This  column 
contains  the  2002  proposed  work  RVUs. 

The  following  is  a  categorization  of 
our  proposals  as  related  to  the  RUC 
recommended  work  RVUs  from  the  5- 
year  review  of  work  RVUs.  The  RUC 
supplied  us  with  recommendations  on 
857  services.  We  accepted  RUC's 
recommended  work  RVUs  for  792  of  the 
services  reviewed  and  disagreed  with 
RUC's  recommended  work  RVUs  for  65 
of  the  services  reviewed.  Tnis  is  an 
acceptance  percentage  of  92  percent.  Of 
the  65  services  for  which  we  did  not 
accept  the  RUC's  reconunended  work 
RVUs  we  increased  the  work  RVUs  for 
37  services,  decreased  the  work  RVUs 
for  22  services,  and  rejected  the  RUC 
recommendation  of  an  increase  for  6 
services  that  had  already  been  reviewed 
at  the  Multispecialty  Refinement  Panel 
for  CY  2000. 

Additionally,  the  HCPAC  reviewed  a 
total  of  12  services  as  part  of  the  5-year 
review.  For  5  of  the  services  reviewed, 
the  HCPAC  did  not  offer  a 
recommendation.  Of  the  remaining  7 
services  reviewed  by  the  HCPAC.  we 
have  accepted  the  HCPAC 
recommendations. 
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Table  1 .— Five-Year  Review  of  Work  Relative  Value  Units 


CRT/ 
HCPCS 
code' 


Mod 


Descriptor 


2000 
work  RVU 


Requested 
work  RVU 


RUC 
REG 


HCPAC 

rec 


HCFA 

decision 


Proposed 
work  RVU 


11055 

11056 

11057 

11100 

11402 

11642 

11642 

11719 

11730 

12001 

12002 

12011 

13101 

13131 

13132 

15000 

15001 

15100 

15101 

15120 

15121 

15350 

15351 

15400 

15401 

17000 

17003 

17004 

19000 

19100 

19125 

19160 

19162 

19240 

20205 

20245 

20600 

20605 

21740 

21800 

23076 

23472 

23485 

23585 

23615 

23630 

23680 

24076 

24435 

24545 

25076 

26562 

27048 

27075 

27077 

27216 

27217 

27218 

27226 

27236 

27280 

27282 

27284 

27328 


Trim  skin  lesk>n 

Trim  skin  lesion,  2  to  4  

Trim  skin  lesions,  over  4  

Bkjpsy  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n  

Removal  of  skin  lesion  

Trim  nail(s) 

Removal  of  nail  plate 

Repair  superfk;ial  wound<s)  .. 
Repair  superfk:ial  wound(s)  .. 
Repair  superfk:ial  wound(s)  .. 
Repair  of  wound  or  leskm  .... 
Repair  of  wound  or  leskm  .... 
Repair  of  wound  or  lesion  .... 

Skin  graft 

Skin  graft  add-on  

Skin  split  graft 

Skin  split  graft  add-on 

Skin  split  graft  

Skin  split  graft  add-on 

Skin  homograft 

Skin  homograft  add-on  

Skin  heterograft  

Skin  heterograft  add-on 

Destroy  twnign/premal  lesion 

Destroy  leskins,  2-14 

Destroy  lesions,  15  or  more  . 

Drainage  of  breast  lesion  

Biopsy  of  breast 

Excision,  breast  lesion 

Removal  of  breast  tissue 

Remove  breast  tissue,  nodes 

Removal  of  breast  

Deep  muscle  bk>psy  

Bone  bk>psy,  excisional  

Drain/inject,  joint/bursa  

Drain/inject,  joint/bursa  

Reconstruction  of  stemum  .... 

Treatment  of  rib  fracture 

Removal  of  shoulder  lesion  .. 
Reconstnjct  shoulder  joint  .... 

Revision  of  collar  bone  

Treat  scapula  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  dislocation/fracture  

Remove  arm/elbow  lesion  .... 
Repair  humerus  with  graft  .... 

Treat  humenjs  fracture  

Removal  of  forearm  lesion  ... 

Repair  of  web  finger  

Remove  hip/pelvis  lesion 

Extensive  hip  surgery  

Extensive  hip  surgery  

Treat  pelvk:  ring  fracture 

Treat  pelvic  ring  fracture 

Treat  pelvk;  ring  fracture 

Treat  hip  wall  fracture 

Treat  thigh  fracture  

Fusion  of  sacroiliac  joint 

Fusk>n  of  pubk:  txines  

FuskHi  of  hip  joint  

Removal  of  thigh  leskvi  


0.27 

0.39 

0.50 

0.81 

1.61 

2.93 

2.93 

0.11 

1.13 

1.70 

1.86 

1.76 

3.92 

3.79 

5.95 

4.00 

1.00 

9.05 

1.72 

9.83 

2.67 

4.00 

1.00 

4.00 

1.00 

0.60 

0.15 

2.79 

0.84 

1.27 

6.06 

5.99 

13.53 

16.00 

2.35 

3.95 

0.66 

0.68 

16.50 

0.96 

7.63 

16.92 

13.43 

8.96 

9.35 

7.35 

10.06 

6.30 

13.17 

10.46 

4.92 

9.68 

6.25 

17.23 

23.13 

15.19 

14.11 

20.15 

14.91 

15.60 

13.39 

11.34 

16.76 

5.57 


0.43 

0.61 

0.79 

WD 

2.20 

3.05 

3.87 

0.17 

WD 

N/A 

N/A 

2.37 

5.43 

4.79 

6.95 

5.95 

2.50 

9.05 

1.72 

9.83 

2.67 

4.00 

1.00 

4.00 

1.00 

WD 

WD 

WD 

1.27 

3.88 

9.00 

8.38 

15.68 

18.87 

3.42 

7.97 

WD 

WD 

21.00 

1.77 

13.40 

21.27 

18.73 

11.46 

15.85 

12.45 

13.10 

10.20 

20.36 

12.26 

12.96 

12.56 

13.01 

28.52 

30.00 

25.00 

17.11 

22.15 

19.91 

17.60 

21.00 

21.66 

20.12 

8.70 


(e) 
1.61 
2.93 
2.93 


(e) 

CPT 

CPT 

1.76 

3.92 

3.79 

5.95 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

(e) 

(e) 

(e) 

0.84 

1.27 

6.06 

5.99 

13.53 

16.00 

CPT 

8.50 

(e) 

(e) 

CPT 

0.96 

CPT 

21.10 

13.43 

8.96 

9.35 

7.35 

10.06 

CPT 

13.17 

10.46 

CPT 

15.00 

CPT 

35.00 

40.00 

15.19 

14.11 

20.15 

14.91 

15.60 

13.39 

11.34 

23.45 

CPT 


(a) 
(a) 
(a) 


(a) 


(a) 

(a) 

(a) 

(a) 

agree 

agree 

agree 

(a) 

(a) 

CPT 

CPT 

agree 

agree 

agree 


CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

(a) 

(a) 

(a) 

agree 

agree 

agree 

agree 

agree 

agree 

CPT 

decrease 

(a) 

(a) 

CPT 

agree 

CPT 

agree 

agree 

agree 

agree 

agree 

agree 

CPT 

agree 

agree 

CPT 

agree 

CPT 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 


agree 
CPT 


0.27 

0.39 

0.50 

0.81 

1.61 

2.93 

2.93 

0.11 

1.13 

1.70 

1.86 

1.76 

3.92 

3.79 

5.95 

4.00 

1.00 

9.05 

1.72 

9.83 

2.67 

4.00 

1.00 

4.00 

1.M 

0.60 

0.15 

2.79 

0.84 

1.27 

6.06 

5.99 

13.53 

16.00 

2.35 

7.78 

0.66 

0.68 

16.50 

0.96 

7.63 

21.10 

13.43 

8.96 

9.35 

7.35 

10.06 

6.30 

13.17 

10.46 

4.92 

15.00 

6.25 

35  00 

40.00 

15.19 

14.11 

20.15 

14.91 

15.60 

13.39 

11.34 

23.45 

5.57 


'  Al  CPT  codes  and  descnptors  copytight  2000  American  Medical  Association 
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Table  1 .— Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


Mod 


Descriptor 


27472 

27513 

27536 

27590 

27619 

27724 

27822 

27823 

27828 

28299 

28322 

28420 

28445 

28705 

29450 

29450 

29681 

29683 

29889 

29889 

31600. 

31622  . 

31622  . 

31625  . 

31645  . 

32000. 

32000. 

32005. 

32020  . 

32035  . 

32095  . 

32100. 

32110. 

32220. 

32225  . 

32320  . 

32440. 

32440  . 

32480. 

32480. 

32482  . 

32491  . 

32500. 

32520  . 

32602. 

32651  . 

32652  . 
32655  . 
32657. 
33207  . 
33234  . 
33235. 
33400  . 
33405. 
33406  . 

33410  . 

33411  . 

33412  . 

33413  . 
33415  . 

33425  . 

33426  . 
33427. 
33430  . 
33468  . 
33475  . 


2000 
vrarkRVU 


Repair/graft  of  thigh  

Treatment  of  thigh  fracture  ... 

Treat  knee  fracture  

Amputate  leg  at  thigh  

Rerriove  lower  leg  lesion  

Repair/graft  of  tibia  

Treatment  of  ankle  fracture  .. 
Treatment  of  ankle  fracture  .. 

Treat  lower  leg  fracture  

Correction  of  bunion  

Repair  of  metatarsals  

Treat/graft  heel  fracture  

Treat  ankle  fracture  

Fusion  of  foot  bones 

Application  of  leg  cast  

Apislrcation  of  leg  cast  

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Incision  of  windpipe  

Dx  bronchoscope/wash  

Dx  bronchoscope/wash  

Bronchoscopy  with  biopsy  .... 
BroTKhoscopy,  clear  ainvays 

Drainage  of  chest  

Drainage  of  chest  

Treat  lung  lining  chemically  .. 

Insertion  of  chest  tube  

Expiration  of  chest  

Biopsy  through  chest  wall 

Exploration/biopsy  of  chest  ... 

Explore/repair  chest 

Release  of  lung 

Partial  release  of  lung 

Free/remove  chest  lining  

Removal  of  lung 

Removal  of  lung 

Partial  removal  of  lung 

Partial  removal  of  lung 

Bik)bectomy  

Lung  volume  reduction  

Partial  removal  of  lung 

Remove  lung  &  revise  chest 

Thoracoscopy,  diagnostk:  

Thoracoscopy, 
Tfwracoscopy, 
Thoracoscopy, 
Thoracoscopy, 


surgical 

surgical 

surgical 

surgical 

Insertion  of  fieart  pacemaker 

Renrioval  of  pacemaker  system  ... 
Removal  of  pacemaker  electrode 

Repair  of  aortic  valve 

Replacement  of  aortk;  valve  

Replacement  of  aortic  valve 

Replacement  of  aortk;  valve 

Replacement  of  aortk:  valve 

Replacement  of  aortk:  valve 

Replacement  of  aortk:  valve 

Reviskjn,  subvalvular  tissue  

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Replacement  of  mitral  valve  

Reviskjn  of  tricuspid  valve 

Replacement,  pulmonary  valve  ... 


'  A»  CPT  codes  and  descriptors  copynght  2000  American  Medical  Associatnn 


17.72 

17.92 

15.65 

12.03 

8.40 

14.99 

9.20 

11.80 

16.23 

8.88 

8.34 

16.64 

9.33 

15.21 

1.02 

1.02 

7.76 

9.46 

15.13 

15.13 

3.62 

2.78 

2.78 

3.37 

3.16 

1.54 

1.54 

2.19 

3.98 

8.67 

8.36 

11.84 

13.62 

19.27 

13.96 

20.54 

21.02 

21.02 

18.32 

18.32 

19.71 

21.25 

14.30 

21.68 

5.96 

12.91 

18.66 

13.10 

13.65 

8.04 

7.82 

9.40 

25.34 

30.61 

32.30 

32.46 

32.47 

34.79 

35.24 

27.15 

27.00 

31.03 

33.72 

31.43 

30.12 

28.41 


Requested 
workRVU 


23.62 

20.92 

19.00 

15.52 

10.02 

19.34 

10.68 

13.27 

19.00 

11.90 

13.26 

23.52 

15.97 

20.46 

3.00 

N/A 

WD 

12.00 

16.68 

18.47 

6.42 

4.17 

N/A 

N/A 

N/A 

2.88 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

35.08 

N/A 

27.17 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

WD 

I^A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


RUG 
REG 


17.72 

17.92 

15.65 

12.03 

GPT 

18.20 

11.00 

13.00 

16.23 

9.18 

8.34 

16.64 

15.62 

18.80 

2.08 

2.08 

(e) 

11.05 

16.00 

16.00 

7.18 

2.78 

2.78 

3.37 

3.16 

1.54 

1.54 

2.19 

3.98 

8.67 

8.36 

15.24 

23.00 

24.00 

13.96 

24.00 

25.00 

25.00 

23.75 

23.75 

25.00 

21.25 

22.00 

21.68 

5.96 

12.91 

18.66 

13.10 

13.65 

(e) 

7.82 

9.40 

28.50 

35.00 

37.50 

32.46 

36.25 

42.00 

43.50 

27.15 

27.00 

33.00 

40.00 

33.50 

30.12 

33.00 


HCPAG 
REG 


HCFA 
decision 


agree 
agree 
agree 
agree 
CPT 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
(a) 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
(a) 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


Proposed 
wort<RVU 


17.72 

17.92 

15.65 

12.03 

8.40 

18.20 

11.00 

13.00 

16.23 

9.18 

8.34 

16.64 

15.62 

18.80 

2.08 

2.08 

7.76 

11.05 

16.00 

16.00 

7.18 

2.78 

2.78 

3.37 

3.16 

1.54 

1.54 

2.19 

3.98 

8.67 

8.36 

15.24 

23.00 

24.00 

13.96 

24.00 

25.00 

25.00 

23.75 

23.75 

25.00 

21.25 

22.00 

21.68 

5.96 

12.91 

18.66 

13.10 

13.65 

8.04 

7.82 

9.40 

28.50 

35.00 

37.50 

32.46 

36.25 

42.00 

43.50 

27.15 

27.00 

33.00 

40.00 

33.50 

30.12 

33.00 
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Table  1.— Five-Year  Review  of  work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


33506 

33510 

33511 

33512 

33513 

33514 

33516 

33517 

33518 

J33519 

33521 

33522 

33523 

33530 

33533 

33534 

33535 

33536 

33611 

33612 

33615 

33617 

33619 

33641 

33660 

33670 

33681 

33694 

33697 

33730 

33750 

33787 

33770 

33778 

33780 

33786 

33820 

33840 

33860 

33861 

33863 

33870 

33875 

33877 

33917 

33919 

33945 

34001 

34101 

34111 

34151 

34151 

34201 

34201 

34203 

34203 

34401 

34401 

34421 

34421 

34451 

34451 

34490 

34501 

34510 

34520 


Mod 


Descriptor 


Repair  artery,  translocation  .. 

CABG,  vein,  single  

CABG,  vein,  two  

CABG,  vein,  three 

CABG,  vein,  four 

CABG,  vein,  five  

Cabg,  vein,  six  or  more  

CABG,  artery-vein,  single  

CABG,  artery-vein,  two 

CABG,  artery-vein,  three  

CABG,  artery-vein,  four 

CABG,  artery-vein,  five 

Cabg,  art-vein,  six  or  more  ... 
Coronary  artery,  bypass/reop 

CABG,  arterial,  single  

CABG,  arterial,  two 

CABG,  arterial,  three  

Cabg,  arterial,  four  or  more  .. 

Repair  double  ventricle 

Repair  double  ventricle 

Repair,  simple  fontan 

Repair,  modified  fontan  

Repair  single  ventricle  

Repair  heart  septum  defect  .. 

Repair  of  heart  detects  

Repair  of  heart  chaml)ers 

Repair  heart  septurTi  defect  .. 

Repair  of  heart  defects 

Repair  of  heart  defects  

Repair  heart-vein  defect(s)  ... 

Major  vessel  shunt 

Major  vessel  shunt 

Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 

Repair  arterial  trunk  

Revise  major  vessel  

Remove  aorta  constriction  .... 

Ascending  aortic  graft 

Ascending  aortic  graft 

Ascending  aortic  graft 

Transverse  aortic  arch  graft  . 

Thoracic  aortic  graft 

Thoracoabdominal  graft 

Repair  pulmonary  artery  

Repair  pulmonary  atresia  

Transplantatk>n  of  heart 

Removal  of  artery  dot  

Removal  of  artery  clot  

Removal  of  arm  artery  ctot  ... 

Removal  of  artery  clot  

Removal  of  artery  clot  

Renwval  of  artery  clot  

Removal  of  artery  clot  

Removal  of  leg  artery  clot  .... 
Removal  of  leg  artery  dot  .... 

Removal  of  vein  clot , 

Removal  of  vein  clot 

Removal  of  vein  clot 

Removal  of  vein  clot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Removal  of  vein  clot  

Repair  valve,  femoral  vein 

Transposition  of  vein  valve  .... 
Cross-over  vein  graft  


2000 
workRVU 


^  AH  OPT  codes  and  descriptors  copynght  2000  Amencan  Medical  Association 


26.71 
25.12 
27.40 
29.67 
31.95 
35.00 
37.40 
2.57 
4.85 
7.12 
9.40 
11.67 
13.95 
5.86 
25.83 
28.82 
31.81 
34.79 
32.30 
33.26 
32.06 
34.03 
37.57 
21.39 
25.54 
32.73 
27.67 
31.73 
33.71 
31.67 
21.41 
24.50 
33.29 
35.82 
36.94 
34.84 
16.29 
20.63 
33.96 
34.52 
36.47 
40.31 
33.06 
42.60 
24.50 
32.67 
42.10 
12.91 
9.97 
8.07 
16.86 
16.86 
9.13 
9.13 
12.21 
12.21 
12.86 
12.86 
9.93 
9.93 
14.44 
14.44 
7.60 
10.93 
13.25 
13.74 


Requested 
workRVU 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
WD 
N/A 
N/A 
27.51 
28.00 
10.40 
10.58 
14.99 
16.50 
26.63 
28.00 
15.75 
15.94 
29.05 
30.00 
N/A 
N/A 
N/A 
N/A 


RUC 
REC 


35.50 
29.00 
30.00 
31.80 
32.00 
32.75 
35.00 
2.57 
4.85 
7.12 
9.40 
11.67 
13.95 
5.86 
30.00 
32.20 
34.50 
37.50 
34.00 
35.00 
34.00 
37.00 
45.00 
21.39 
30.00 
35.00 
30.61 
34.00 
36.00 
34.25 
21.41 
24.50 
37.00 
40.00 
41.75 
39.00 
16.29 
20.63 
38.00 
42.00 
45.00 
44.00 
CPT 
CPT 
24.50 
40.00 
42.10 
(e) 
10.00 
10.00 
25.00 
25.00 
10.03 
10.03 
16.50 
16.50 
25.00 
25.00 
12.00 
12.00 
27.00 
27.00 
9.86 
16.00 
18.95 
17.95 


HCPAC 
REC 


HCFA 
dedsion 


Proposed 
woritRVU 


agree 
agree 
agree 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


agree 


agree 
agree 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
CPT 
CPT 


agree 
agree 
(a) 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


35.50 
29.00 
30.00 
31.80 
32.00 
32.75 
35.00 
2.57 
4.85 
7.12 
9.40 
11.67 
13.95 
5.86 
30.00 
32.20 
34.50 
37.50 
34.00 
35.00 
34.00 
37.00 
45.00 
21.39 
30.00 
35.00 
30.61 
34.00 
36  00 
34.25 
21.41 
24.50 
37.00 
40.00 
41.75 
39.00 
16.29 
20.63 
38.00 
42.00 
45.00 
44.00 
33.06 
42.60 
24.50 
40.00 
42.10 
12.91 
10.00 
10.00 
25.00 
25.00 
10.03 
10.03 
16.50 
16.50 
25.00 
25.00 
12.00 
12.00 
27.00 
27.00 
9.86 
16.00 
18.95 
17.95 
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Table  1  .—Five- Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code^ 


34530 

35011 

35011 

35013 

35013 

35045 

35045 

35081 

35082 

35082 

35092 

35092 

35103 

35103 

35111 

35111 

35112 

35112 

35121 

35121 

35122 

35122 

35131 

35131 

35132 

35132 

35141 

35141 

35142 

35142 

35151 

35151 

35152 

35152 

35182 

35184 

35189 

35190 

35201 

35201 

35206 

35221 

35221 

35226 

35226 

35231 

35231 

35236 

35236 

35246 

35246 

35251 

35251 

35256 

35261 

35261 

35266 

35266 

35276 

35276 

35281 

35281 

35286 

35311 

35311 

35321 


Mod 


Descriptor 


Leg  vein  fusion 


RepaJ 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repa 

Repa 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repa 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repaii 

Repai 

Repai 

Repai 

Repa 

Repa 

Repa 

Repai 

Repai 


ir  defect  of  artery 

r  defect  of  artery 

ir  artery  rupture,  arm  ... 

r  artery  rupture,  arm  ... 

r  defect  of  arm  artery  . 

r  defect  of  arm  artery  . 

r  defect  of  artery 

r  artery  rupture,  aorta  . 

r  artery  rupture,  aorta  . 

r  artery  rupture,  aorta  . 

r  artery  rupture,  aorta  . 

r  artery  rupture,  groin  . 

r  artery  rupture,  groin  . 

r  defect  of  artery 

r  defect  of  artery 

r  artery  rupture,spleen 

r  artery  rupture.spleen 

r  defect  of  artery 

r  defect  of  artery 

r  artery  rupture,  belly  .. 

r  artery  rupture,  belly  .. 

r  defect  of  artery 

r  defect  of  artery 

r  artery  rupture,  groin  . 

r  artery  rupture,  groin  . 

r  defect  of  artery 

r  defect  of  artery 

r  artery  rupture,  ttiigh  . 

r  artery  rupture,  tfiigh  . 

r  defect  of  artery 

r  defect  of  artery 

r  artery  rupture,  knee  . 

r  artery  rupture,  knee  . 

r  bkXKJ  vessel  lesion  .. 

r  bkxxj  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  biood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  t>lood  vessel  lesion  .. 

r  bkxxJ  vessel  lesion  .. 

r  bkxxJ  vessel  lesion  .. 

r  bkxxi  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

ir  blood  vessel  lesion  .. 

ir  blood  vessel  lesion  .. 

ir  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  blood  vessel  lesion  .. 

r  bkxxJ  vessel  lesion  .. 

Recfianneling  of  artery  

Rechanneling  of  artery  

Recfiannelir>g  of  artery  


2000 
workRVU 


'  Al  CFH' codes  and  descriptors  copynght  2000  American  MedKal  AssoaaMn 


17.61 
11.65 
11.65 
17.40 
17.40 
11.26 
11.26 
28.01 
36.35 
36.35 
38.39 
38.39 
33.57 
33.57 
16.43 
16.43 
18.69 
18.69 
25.99 
25.99 
33.45 
33.45 
18.55 
18.55 
21.95 
21.95 
14.46 
14.46 
15.86 
15.86 
17.00 
17.00 
16.70 
16.70 
17.74 
12.25 
18.43 
12.75 
9.99 
9.99 
9.25 
16.42 
16.42 
9.06 
9.06 
12.00 
12.00 
10.54 
10.54 
19.84 
19.84 
17.49 
17.49 
11.38 
11.63 
11.63 
10.30 
10.30 
18.75 
18.75 
16.48 
16.48 
11.87 
23.85 
23.85 
11.97 


Requested 
workRVU 


N/A 
14.10 
18.00 
15.38 
20.00 
11.05 
16.50 
33.13 
37.00 
41.80 
50.00 
58.61 
41.00 
44.12 
23.24 
28.00 
29.20 
30.00 
30.29 
32.00 
36.83 
37.00 
23.15 
28.00 
30.00 
30.54 
19.38 
20.00 
23.36 
25.00 
20.26 
22.00 
24.98 
27.50 

N/A 

N/A 

N/A 

N/A 
12.74 
18.35 

N/A 
26.00 
28.95 
14.00 
15.82 
15.64 
18.90 
12.85 
18.00 
26.00 

N/A 
31.00 
34.04 

N/A 
15.51 
18.90 
15.79 
17.00 
22.00 

N/A 
29.00 
32.01 

N/A 
30.00 

N/A 
16.47 


RUC 
REG 


16.64 
18.00 
18.00 
22.00 
22.00 
17.57 
17.57 
28.01 
38.50 
38.50 
45.00 
45.00 
40.50 
40.50 
25.00 
25.00 
30.00 
30.00 
30.00 
30.00 
35.00 
35.00 
25.00 
25.00 
30.00 
30.00 
20.00 
20.00 
23.30 
23.30 
22.64 
22.64 
25.62 
25.62 
30.00 
1-8.00 
28.00 
12.75 
16.14 
16.14 
13.25 
24.39 
24.39 
14.50 
14.50 
20.00 
20.00 
17.11 
17.11 
26.45 
26.45 
30.20 
30.20 
18.36 
17.80 
17.80 
14.91 
14.91 
24.25 
24.25 
28.00 
28.00 
16.16 
27,00 
27.00 
16.00 


HCPAC 
REC 


HCFA 
decision 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


Proposed 
workRVU 


16.64 
18.00 
18.00 
22.00 
22.00 
17.57 
17.57 
28.01 
38.50 
38.50 
45.00 
45.00 
40.50 
40.50 
25.00 
25.00 
30.00 
30.00 
30.00 
30.00 
35.00 
35.00 
25.00 
25.00 
30.00 
30.00 
20.00 
20.00 
23.30 
23.30 
22.64 
22.64 
25.62 
25.62 
30.00 
18.00 
28.00 
12.75 
16.14 
16.14 
13.25 
24.39 
24.39 
14.50 
14.50 
20.00 
20.00 
17.11 
17.11 
26.45 
26.45 
30.20 
30.20 
18.36 
17.80 
17.80 
14.91 
14.91 
24.25 
24.25 
28.00 
28.00 
16.16 
27.00 
27.00 
16.00 
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Table  1  .—Five- Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code^ 


35321 
35331 
35331 
35351 
35351 
35365 
35355 
35361 
35361 
35363 
35363 
35371 
35371 
35372 
35372 
35381 
35511 
-35511 
35518 
35518 
35521 
35521 
35526 
35526 
35531 
35531 
35533 
35533 
35536 
35536 
35541 
35546 
35551 
35556 
35556 
35558 
35558 
35560 
35560 
35563 
35563 
35565 
35565 
35571 
35571 
35582 
35587 
35587 
35621 
35621 
35623 
35623 
35626 
35626 
35631 
35631 
35636 
35636 
35641 
35646 
35650 
35650 

35654 
35661 
35661 


Mod 


Descriptor 


Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Vein  bypass  graft 

Vein  bypass  graft 

Vein  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Bypass  graft,  not  vein  . 
Bypass  graft,  not  vein  . 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artety  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  


2000         Requested 
work  RVU      worit  RVU 


'  Al  CPT  codes  and  descnptors  copyright  2000  American  Medical  Association 


11.97 
23.52 
23.52 
20.11 
20.11 
16.09 
16.09 
23.59 
23.59 
24.66 
24.66 
11.64 
11.64 
13.56 
13.56 
15.81 
16.83 
16.83 
15.42 
15.42 
16.17 
16.17 
20.00 
20.00 
25.61 
25.61 
20.52 
20.52 
23.11 
23.11 
25.80 
25.54 
26.67 
21.76 
21.76 
14.04 
14.04 
23.56 
23.56 
15.14 
15.14 
15.14 
15.14 
18.58 
18.58 
27.13 
19.05 
19.05 
14.54 
14.54 
16.62 
16.62 
23.63 
23.63 
24.60 
24.60 
22.46 
22.46 
24.57 
25.81 
14.36 
14.36 
18.61 
18.61 
13.18 
13.18 


18.35 
24.81 
28.01 
24.09 
25.50 
20.01 
20.75 
29.08 
30.00 
32.00 
35.67 
1297 
17.75 
18.04 
19.53 
N/A 
19.75 
21.50 
18.59 
23.00 
20.46 
25.25 
30.00 
N/A 
33.62 
38.00 
28.00 
29.99 
25.33 
33.00 
N/A 
N/A 
N/A 
24.50 
24.50 
22.00 
22.08 
28.19 
35.50 
24.00 
25.00 
23.65 
24.00 
23.65 
26.92 
N/A 
24.47 
27.00 
16.53 
21.50 
17.62 
25.75 
27.58 
30.00 
32.51 
36.00 
27.32 
36.00 
N/A 
N/A 
15.74 
19.80 
23.54 
26.00 
17.89 
19.53 


RUC 
REC 


16.00 
26.20 
26.20 
23.00 
23.00 
18.50 
18.50 
28.20 
28.20 
30.20 
30.20 
14.72 
14.72 
18.00 
18.00 
CPT 
21.20 
21.20 
21.20 
21.20 
22.20 
22.20 
29.95 
29.95 
36.20 
36.20 
28.00 
28.00 
31.70 
31.70 
CPT 
CPT 
CPT 
21.76 
21.76 
21.20 
21.20 
32.00 
32.00 
24.20 
24.20 
23.20 
23.20 
24.06 
24.06 
CPT 
24.75 
24.75 
20.00 
20.00 
24.00 
24.00 
27.75 
27.75 
34.00 
34.00 
29.50 
29.50 
CPT 
CPT 
19.00 
19.00 
25.00 
25.00 
19.00 
19.00 


HCPAC 
REC 


HCFA 
decision 


Proposed 
workRVU 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
CPT 
agree 
agree 
agree 
agree 
agree 
agree 
agree  i 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
CPT 
CPT 
CPT 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
CPT 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree  i 
agree  | 
agree  | 
CPT  i 
CPT 
agree 
agree 
agree 
agree 
agree 
agree 


16.00 
26.20 
26.20 
23.00 
23.00 
18.50 
18.50 
28.20 
28.20 
30.20 
X.20 
14.72 
14.72 
18.00 
18.00 
15.81 
21.20 
21.20 
2120 
21.20 
22.20 
22.20 
29  95 
29.95 
36.20 
36.20 
28.00 
28.00 
31.70 
31.70 
25.80 
25  54 
26.67 
21.76 
21.76 
21.20 
21.20 
32  00 
32.00 
24.20 
24.20 
23  20 

23  20 
24.06 
24.06 
27.13 
24.75 

24  75 
20  00 
20  00 
24.00 
24.00 
27.75 
27.75 
34  00 
34  00 
29.50 
29  50 
2457 
2581 
19.00 
19.00 
25.00 
25.00 

i9.ra 

19.00 
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Table  1.— Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code^ 


35663 

35663 

35665 

35665 

35666 

35666 

35671 

35671 

35701 

35701 

35721 

35741 

35840 

35860 

35905' 

35905 

35907 

35907 

36400 

36405 

36406 

36489 

36489 

36520 

36533 

36534 

36535 

36600 

36620 

36625 

36822 

37565 

37565 

37600 

37600 

37605 

37605 

37609 

37609 

37615 

37615 

37617 

37618 

37650 

37660 

37700 

37720 

37730 

37735 

37760 

37785 

38100 

38100 

38101 

38115 

38300 

38305 

38308 

38500 

38500 

38510 

38520 

38525 

38530 

38571 

38572 


Mod 


Descriptor 


Artery  bypass  graft  ...... 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  ...„ 

Exploration,  carotid  artery 

Exploration,  carotid  artery 

Exploration,  femoral  artery  

Exploration  popliteal  artery 

Explore  abdominal  vessete 

Ex|}lore  limb  vessels 

Excision,  graft,  tfiorax  

Excision,  graft,  ttiorax  

Excision,  graft,  abdomen 

Excision,  graft,  abdomen 

Drawing  btood 

Drawing  Wood 

Drawing  Wood 

Insertion  of  catfieter,  vein 

Insertion  of  catfieter,  vein  

Plasma  and/or  cell  excfiange  

Insertion  of  access  device 

Revision  of  access  device 

Removal  of  access  device 

WitfKlrawal  of  arterial  Wood 

Insertion  cattieter,  artery 

Insertion  catheter,  artery 

Insertion  of  cannula(s)  

Ligation  of  neck  vein 

Ligation  of  neck  vein 

Ligation  of  neck  artery  

Ligatkxi  of  neck  artery  , 

Ligatkxi  of  neck  artery  

Ligatkm  of  neck  artery 

Temporal  artery  procedure  

Temporal  artery  procedure  

Ligatkin  of  neck  artery  

Ligation  of  neck  artery  

Ligatkxi  of  at)dorT>en  artery 

Ligatkxi  of  extremity  artery 

Revision  of  major  vein  

Reviskxi  of  major  vein 

Revise  leg  vein  

Removal  of  leg  vein 

Removal  of  leg  veins 

Rerrwval  of  leg  veins/leskxi 

Revision  of  leg  veins  

Revision  secondary  varicosity  ... 

Removal  of  spleen,  total 

Removal  of  spleen,  total 

Removal  of  spleen,  partial 

Repair  of  ruptured  spleen 

Drainage,  lympfi  node  lesion 

Drainage,  lympfi  node  lesion 

IrKisran  of  lympfi  cfiannels  

Bkjpsy/removal,  lympfi  nodes  .... 
Brapsy/removal,  lymph  nodes  .... 
Bk}psy/removal,  lymph  nodes  .... 
Bkipsy/removal,  lymph  nodes  .... 
Biopsy/removal,  lymph  nodes  .... 
Biopsy/removal,  lymph  nodes  .... 
Laparoscopy,  lymphadenectomy 
Laparoscopy,  lymphadenectomy 


2000 
workRVU 


<  Al  CPT  codas  and  daaciiplors  copyngTit  2000  Ainahcan  Msckcal  Association 


Requested 
workRVU 


RUC 
REC 


14.17 

20.90 

22.00 

14.17 

23.00 

22.00 

15.40 

19.84 

21.00 

15.40 

22.00 

21.00 

19.19 

20.00 

22.19 

19.19 

22.00 

22.19 

14.80 

17.80 

19.33 

14.80 

24.00 

19.33 

5.55 

9.38 

8.50 

5.55 

15.00 

8.50 

5.28 

N/A 

7.18 

5.37 

N/A 

8.00 

9.77 

N/A 

CPT 

5.55 

N/A 

CPT 

18.19 

32.00 

31.25 

18.19 

N/A 

31.25 

19.24 

37.33 

35.00 

19.24 

40.00 

35.00 

0.18 

N/A 

0.38 

0.18 

N/A 

0.32 

0.18 

N/A 

CPT 

1.22 

2.75 

2.50 

1.22 

3.41 

2.50 

1.74 

N/A 

CPT 

5.32 

5.28 

CPT 

2.80 

5.15 

CPT 

2.27 

3.89 

CPT 

0.32 

WD 

(e) 

1.15 

2.25 

CPT 

2.11 

2.65 

2.11 

5.42 

19.00 

5.42 

4.44 

9.01 

10.88 

4.44 

14.50 

10.88 

4.57 

9.19 

11.25 

4.57 

14.00 

11.25 

6.19 

11.85 

13.11 

6.19 

17.50 

13.11 

2.30 

3.38 

3.00 

2.30 

N/A 

3.00 

5.73 

12.31 

CPT 

5.73 

18.00 

CPT 

15.95 

N/A 

22.06 

4.84 

N/A 

CPT 

5.13 

N/A 

7.80 

10.61 

N/A 

21.00 

3.73 

N/A 

CPT 

5.66 

10.71 

CPT 

7.33 

N/A 

CPT 

10.53 

N/A 

CPT 

10.47 

N/A 

CPT 

3.84 

N/A 

CPT 

13.01 

14.70 

14.50 

13.01 

16.21 

14.50 

13.74 

14.79 

15.31 

14.19 

15.55 

15.82 

1.53 

1.01 

1.99 

4.61 

6.59 

6.00 

4.95 

7.35 

6.45 

2.88 

3.29 

3.75 

2.88 

4.58 

3.75 

4.14 

6.28 

6.43 

5.12 

6.93 

6.67 

4.66 

5.30 

6.07 

6.13 

9.58 

7.98 

12.38 

19.84 

12.38 

14.32 

23.17 

16.59 

HCPAC 
REC 


HCFA 
decision 


agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

CPT 

CPT 

agree 

agree 

agree 

agree 

decrease 

decrease 

CPT 

agree 

agree 

CPT 

CPT 

CPT 

CPT 

(a) 

CPT 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

CPT 

CPT 

agree 

CPT 

agree 

agree 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 


Proposed 
workRVU 


22.00 

22.00 

21.00 

21.00 

22.19 

22.19 

19.33 

19.33 

8.50 

8.50 

7.18 

8.00 

9.77 

5.55 

31.25 

31.25 

35.00 

35.00 

0.18 

0.18 

0.18 

2.50 

2.50 

1.74 

5.32 

2.80 

2.27 

0.32 

1.15 

2.11 

5.42 

10.88 

10.88 

11.25 

11.25 

13.11 

13.11 

3.00 

3.00 

5.73 

5.73 

22.06 

4.84 

7.80 

21.00 

3.73 

5.86 

7.33 

10.53 

10.47 

3.84 

14.50 

14.50 

15.31 

15.82 

1.99 

6.00 

6.45 

3.75 

3.75 

6.43 

6.67 

6.07 

7.98 

12.38 

16.59 
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TABLE  1.— FIVE- YEAR  REVIEW  OF  WORK  RELATIVE  VALUE  UNITS— Continued 


CPT/ 
HCPCS 
code' 


38740 

38745 

38746 

38760 

38765 

38780 

39010 

39220 

39400 

39503 

42205 

43107 

43112 

43117 

43122 

43215 

43217 

43219 

43228 

43239 

43239 

43244 

43246 

43246 

43247 

43249 

43251 

43255 

43258 

43259 

43263 

43265 

43269 

43305 

43310 

43312 

43320 

43324 

43325 

43326 

43330 

43331 

43340 

43341 

43350 

43351 

43352 

43360 

43361 

43400 

43401 

43405 

43410 

43415 

43420 

43425 

43500 

43501 

43502 

43510 

43520 

43605 

43610 

43611 

43620 

43621 


Mod 


Descriptor 


Renwve  armpit  lymph  nodes  .... 
Remove  armpit  lymph  nodes  .... 
Remove  ttioracic  lymph  nodes  . 

Remove  groin  lymph  nodes 

Remove  groin  lymph  nodes 

Remove  abdomen  lymph  nodes 

Exploration  of  chest  

Removal  chest  lesion  

Visualization  of  chest 

Repair  of  diaphragm  hemia 

Reconstruct  deft  palate  

Removal  of  esopfiagus 

Removal  of  esophagus 

Partial  removal  of  esophagus  ... 
Parital  removal  of  esophagus  ... 

Esophagus  endoscopy  

Esophagus  endoscopy  

Esophagus  endoscopy  

Esoph  endoscopy,  ablation  

Upper  Gl  endoscopy,  biopsy  .... 
Upper  Gl  endoscopy,  Wopsy  .... 
Upper  Gl  endoscopy/ligation  .... 

Place  gastrostomy  tube  

Place  gastrostomy  tube  

Operative  upper  Gl  endoscopy 

Esoph  endoscopy,  dilation 

Operative  upper  Gl  endoscopy 
Ojserative  upper  Gl  endoscopy 
Ojierative  upper  Gl  endoscopy 
Endoscopic  ultrasound  exam  ... 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph  , 
Endo  cholangiopancreatograph  , 
Repair  esophagus  and  fistula  .... 

Repair  of  esophagus  

Repair  esophagus  and  fistula  ... 

Fuse  esophagus  &  stomach 

Revise  esophagus  &  stomach  ... 
Revise  esophagus  &  stomach  ... 
Revise  esophagus  &  stomach  ... 

Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  intestine 

Fuse  esophagus  &  intestine 

Surgical  opening,  esophagus  .... 
Surgical  opening,  esophagus  .... 
Surgical  opening,  esophagus  .... 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate  esophagus  veins 

Esophagus  surgery  for  veins 

Ligate/staple  esophagus 

Repair  esophagus  wound 

Repair  esophagus  wound 

Repair  esophagus  opening 

Repair  esophagus  opening 

Surgical  opening  of  stomach 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgical  opening  of  stomach 

Incision  of  pyloric  muscle  

Biopsy  of  stomach  

Excision  of  stomach  lesion  

Excision  of  stomach  lesion  

Removal  of  stomach 

Removal  of  stomach 


2000 
workRVU 


^  All  CPT  codes  and  descnptors  copyright  2000  American  Medical  Association 


6.77 
8.84 
4.39 

8.74 

16.06 

16.59 

11.79 

17.42 

5.61 

34.85 

9.59 

28.79 

31.22 

30.02 

29.11 

2.60 

2.90 

2.80 

3.77 

2.69 

2.69 

4.59 

4.33 

4.33 

3.39 

2.90 

3.70 

4.40 

4.55 

4.89 

6.19 

8.90 

6.04 

17.15 

25.39 

28.42 

16.07 

16.58 

16.17 

15.91 

15.94 

16.23 

15.81 

16.81 

12.72 

14.79 

12.30 

28.78 

32.65 

17.09 

17.81 

16.13 

10.86 

17.06 

11.57 

16.95 

8.44 

15.31 

17.67 

9.99 

7.63 

9.15 

11.15 

13.63 

22.54 

23.06 


Requested 
workRVU 


10.68 

12.78 

N/A 

11.35 

18.77 

N/A 

N/A 

N/A 

N/A 

122.75 

12.00 

N/A 

N/A 

N/A 

N/A 

4.91 

3.63 

3.50 

4.72 

2.96 

3.79 

5.05 

4.76 

5.04 

4.51 

5.01 

4.44 

5.40 

5.01 

N/A 

7.12 

N/A 

7.50 

WD 

50.50 

56.75 

26.45 

17.75 

21.65 

20.53 

15.44 

17.60 

26.72 

29.07 

32.97 

31.92 

25.47 

61.17 

65.83 

29.96 

34.94 

36.67 

13.65 

30.45 

14.10 

26.93 

11.81 

20.44 

21.20 

18.81 

8.88 

10.41 

17.37 

23.82 

33.61 

35.55 


RUC 
REC 


8.42 

11.00 

4.89 

10.88 

19.98 

16.59 

11.79 

17.42 

5.61 

95.00 

13.29 

40.00 

43.50 

40.00 

40.00 

CPT 

2.90 

3.18 

3.77 

2.87 

2.87 

5.05 

4.33 

4.33 

3.59 

3.35 

3.70 

4.82 

4.55 

8.59 

7.29 

10.02 

8.21 

(e) 

CPT 

CPT 

19.93 

20.57 

20.06 

19.74 

19.77 

20.13 

19.61 

20.85 

15.78 

18.35 

15.26 

35.70 

40.50 

21.20 

22.09 

20.01 

13.47 

25.00 

14.35 

21.03 

11.05 

20.04 

23.13 

13.08 

9.99 

11.98 

14.60 

17.84 

30.04 

30.73 


HCPAC 
REC 


HCFA 
decision 


increase 

irKrease 

agree 

increase 

agree 

agree 

agree 

agree 

agree 

decrease 

agree 

agree 

agree 

agree 

agree 

CPT 

agree 

decrease 

agree 

decrease 

decrease 

decrease 

agree 

agree 

decrease 

decrease 

agree 

decrease 

agree 

decrease 

decrease 

decrease 

decrease 

(a) 

CPT 

CPT 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 


Proposed 
work  RVU 


10.02 

13.00 

4.69 

12.94 

19.96 

16.59 

11.79 

17.42 

5.61 

34.85 

13.29 

40.00 

43  50 

40  00 

40  00 

2.60 

2.90 

2.80 

3.77 

2.69 

2.69 

4.59 

4.33 

4.33 

3.39 

2.90 

3.70 

4.40 

4.55 

4.89 

6.19 

8.90 

6.04 

17.15 

25.39 

28.42 

19.93 

20.57 

20.06 

19.74 

19.77 

20.13 

19.61 

20.85 

15.78 

18.35 

15.26 

35.70 

40.50 

21.20 

22.09 

20.01 

13.47 

25.00 

14.35 

21.03 

11.05 

20.04 

23.13 

13.08 

9.99 

11.98 

14.60 

17.84 

30  04 

30.73 
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Table  1.— Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


43622 
43631 
43632 
43633 
43634 
43638 
43638 
43639 
43640 
43641 
43651 
43652 
43800 
43810 
43820 
43825 
43830 
43832 
43840 
43842 
43843 
43846 
43847 
43848 
43850 
43855 
43860 
43865 
43870 
43880 
44005 
440 JO 
44020 
44021 
44025 
44050 
44050 
44055 
44110 
44111 
44120 
44125 
44130 
44130 
44140 
44140 
44143 
44144 
44144 
44145 
44146 
44147 
44150 
44151 
44151 
44152 
44153 
44155 
44156 
44156 
44160 
44200 
44300 
44310 
44312 
44314 


Mod 


Descriptor 


Removal  of  stomach 

Removal  of  stomach,  partial  .. 
Renrwval  of  stomach,  parliai  .. 
Removal  of  stomach,  partial  .. 
Removal  of  stomach,  partial  ., 
Removal  of  stomach,  partial  .. 
Removal  of  stomach,  partial  .. 
Removal  of  stomach,  partial  .. 
Vagotomy  &  pylorus  repair  .... 
Vagotomy  &  pyloruS  repair  .... 
Laparoscopy,  vagus  nerve  .... 
Laparoscopy,  vagus  nerve  .... 

Reconstruction  of  pylorus  

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  txiwel 
Fusion  of  stomach  and  bowel 

Place  gastrostomy  tube  

Place  gastrostomy  tube  

Repair  of  stomach  lesion 

Gastroplasty  for  obesity 

Gastroplasty  for  obesity 

Gastric  bypass  for  obesity 

Gastric  bypass  for  obesity 

Revision  gastroplasty 

Revise  stomach-twwel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-lxjwel  fusion 
Revise  stomdch-bowel  fusion 

Repair  stomach  opening 

Repair  stomach-tx>wel  fistula 
Freeing  of  bowel  adhesion  ..., 

IrKision  of  small  t)owel 

Exploration  of  small  bowel 

Decompress  small  bowel 

Incision  of  large  bowel 

Reduce  bowel  obstruction  ..... 

Reduce  bowel  obstruction  

Correct  malrotation  of  bowel 
Excision  of  bowel  lesion(s)  ... 
Excision  of  bowel  lesion(s)  ... 
Removal  of  small  intestine  ... 
Removal  of  small  intestine  ... 

Bowel  to  bowel  fusion 

Bowel  to  bowel  fusion 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  rerrroval  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  renooval  of  colon 

Removal  of  colon 

Removal  of  colon/ileostomy  .. 
Removal  of  colon/ileostomy  .. 
Removal  of  colon/ileostomy  .. 
RerTKival  of  colon/ileostomy  .. 
ReriKival  of  colon/ileostomy  .. 
Removal  of  colon/ileostomy  .. 
Renwvai  of  colon/ileostomy  .. 

Removal  of  colon 

Laparoscopy,  enterolysis 

Open  bowel  to  skin 

lleostomy/)ejunostomy  

Revision  of  ileostomy 

Revision  of  ileostomy 


2000 
woikRVU 


'  Al  CPT  codes  and  descriptors  copynght  2000  American  Medical  Association 


24.41 
19.66 
19.66 
20.10 
21.86 
21.76 
21.76 
22.25 
14.81 
15.03 
10.15 
12.15 
10.46 
11.19 
11.74 
14.68 

7.28 
11.92 
11.89 
14.71 
14.85 
19.15 
21.44 
23.41 
19.69 
20.83 
19.91 
21.12 

7.40 
19.63 
13.84 
10.68 
11.93 
12.01 
12.18 
11.40 
11.40 
13.14 
10.07 
12.19 
14.50 
14.96 
12.36 
12.36 
18.35 
18.35 
20.17 
18.89 
18.89 
23.18 
24.16 
18.17 
21.01 
20.04 
20.04 
24.41 
26.83 
24.44 
23.01 
23.01 
15.88 
14.44 

8.88 
11.70 

5.88 
11.04 


Requested 
workRVU 


35.56 
23.28 
25.92 
27.68 
34.19 
29.96 
39.80 
39.80 
17.32 
2T.34 
15.17 
19.21 
11.86 
13.81 
15.78 
18.16 

7.28 
11.92 
11.89 
17.14 
20.62 
23.43 
29.95 
27.07 
23.27 
24.15 
26.08 
27.30 

9.65 
23.60 
15.43 
15.90 
15.04 
15.18 
14.08 
13.75 
14.58 
22.00 
14.39 
16.32 
15.82 
17.54 
17.87 

fsl/A 
20.94 
24.58 
30.36 
29.46 

I^A 
27.91 
30.97 

N/A 
27.41 
32.89 

N/A 
33.61 
33.11 
33.61 
36.27 

N/A 
17.45 
16.11 
13.09 
18.14 

6.79 
14.45 


RUC 
REC 


32.53 
22.59 
22.59 
23.10 
25.12 
29.00 
29.00 
29.65 
17.02 
17.27 
10.15 
12.15 
13.69 
14.65 
15.37 
19.22 

9.53 
15.60 
15.56 
18.47 
18.65 
24.05 
26.92 
29.39 
24.72 
26.16 
25.00 
26.52 

9.69 
24.65 
16.23 
12.52 
13.99 
14.06 
14.28 
14.03 
14.03 
22.00 
11.81 
14.29 
17.00 
17.54 
14.49 
14.49 
18.35 
18.35 
20.17 
18.89 
18.89 
23.18 
24.16 
18.17 
21.01 
20.04 
20.04 
24.41 
26.83 
24.44 
23.01 
23.01 
18.62 
14.44 
12.11 
15.95 

8.02 
15.05 


HCPAC 
REC 


HCFA 
decision 


agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

increase 

agree 

agree 

agree 

agree 

agree 

agree 


Proposed 
worlcRVU 


32.53 
22.59 
22.59 
23.10 
25.12 
29.00 
29.00 
29.65 
17.02 
17.27 
10.15 
12.15 
13.69 
14.65 
15.37 
19.22 

9.53 
15.60 
15.56 
18.47 
18.65 
24.05 
26.92 
29.39 
24.72 
26.16 
25.00 
26.52 

9.69 
24.65 
16.23 
12.52 
13.99 
14.08 
14.28 
14.03 
14.03 
22.00 
11.81 
14.29 
17.00 
17.54 
14.49 
14.49 
21.00 
21.00 
22.99 
21.53 
21.53 
26.42 
27.54 
20.71 
23.95 
26  88 
26.88 
27.83 
30.59 
27.86 
30.79 
30.79 
18.62 
14.44 
12.11 
15.95 

8.02 
15.05 
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Table  1.— Five- Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


44316 
44320 
44340 
44345 
44346 
44388 
44389 
44390 
44391 
44392 
44393 
44394 
44394 
44602 
44603 
44604 
44605 
44615 
44620 
44625 
44626 
44640 
44650 
44660 
44661 
44680 
44700 
44800 
44820 
44850 
44900 
44950 
44960 
44970 
45000 
45020 
45100 
45108 
45110 
45111 
45112 
45113 
45114 
45116 
45119 
45120 
45121 
45123 
45126 
45130 
45135 
45160 
45170 
45190 
45305 
45309 
45330 
45337 
45339 
45378 
45380 
45383 
45384 
45385 
45505 
45540 


Mod 


Descriptor 


Devise  bowel  pouch  

Colostomy  

Revision  of  colostomy 

Revision  of  colostomy 

Revision  of  colostomy 

Colon  endoscopy  

Colonoscopy  with  biopsy 

Colonoscopy  for  foreign  body  . 

Colonoscopy  for  bleeding  

Colonoscopy  and  polypectomy 
Colonoscopy,  lesion  removal  .. 

Colonoscopy  w/snare  

Colonoscopy  w/snare  

Suture,  small  intestine  

Suture,  small  intestine  

Suture,  large  intestine 

Repair  of  bowel  lesion  

Intestinal  strictureplasty  

Repair  bowel  opening 

Repair  trawel  opening 

Repair  bowel  opening 

Repair  bowel-skin  fistula 

Repair  bowel  fistula  

Repair  bowel-bladder  fistula  ... 
Repair  tiowel-bladder  fistula  ..., 
Surgical  revision,  intestine  ....... 

Suspend  tx)wel  w/prosthesis  .. 

Exciskin  of  bowel  pouch 

Excision  of  mesentery  lesion  .. 

Repair  of  mesentery 

Drain  app  abscess,  open 

Appendectomy  

Appendectomy  

Laparoscopy,  appendectomy  ... 

Drainage  of  pelvic  abscess  

Drainage  of  rectal  abscess 

Biopsy  of  rectum  

Removal  of  anorectal  lesion  .... 

Removal  of  rectum  

Partial  renraval  of  rectum  

Removal  of  rectum  

Partial  proctectomy  

Partial  removal  of  rectum  

Partial  removal  of  rectum  

Remove  rectum  w/reservoir 

Removal  of  rectum  

Removal  of  rectum  and  colon  . 

Partial  proctectomy  

Pelvic  exenteration  

ExcisKKi  of  rectal  prolapse  

Exciskin  of  rectal  prolapse  

Excisk>n  of  rectal  lesion 

Excision  of  rectal  lesion 

Destruction,  rectal  tumor  

Proctosigmoidoscopy  &  biopsy 

Proctosigmoidoscopy 

Diagnostic  sigmoidoscopy  

Sigmoidoscopy  &  decompress 

Sigmoidoscopy 

Diagnostic  colonoscopy  

Colonoscopy  and  biopsy  

Lesion  removal  colonoscopy  ... 

Colonoscopy  

Lesion  removal  colonoscopy  ... 

Repair  of  rectum  

Correct  rectal  prolapse  


2000 

workRVU 


<  AH  CPT  codes  and  descnptors  copynght  2000  Amencan  MedicaJ  Association 


15.47 

12.94 

5.66 

11.32 

12.46 

2.82 

3.13 

3.83 

4.32 

3.82 

4.84 

4.43 

4.43 

10.61 

14.00 

14.28 

15.37 

14.19 

10.87 

13.41 

22.59 

14.83 

15.25 

14.63 

16.99 

13.72 

14.35 

11.23 

10.31 

9.57 

8.82 

8.70 

10.74 

8.70 

4.52 

4.72 

3.68 

4.76 

23.80 

16.48 

25.96 

25.99 

23.22 

20.89 

26.21 

24.60 

27.04 

14.20 

38.39 

13.97 

16.39 

13.02 

9.77 

8.28 

1.01 

2.01 

0.96 

2.36 

3.14 

3.70 

4.01 

5.87 

4.70 

5.31 

6.02 

12.92 


Requested 
workRVU 


26.57 

18.84 

6.79 

14.45 

17.19 

3.10 

3.44 

4.21 

4.75 

4.20 

5.32 

4.87 

N/A 

15.26 

19.50 

16.59 

25.03 

18.97 

14.99 

16.79 

24.43 

22.29 

22.29 

24.70 

25.63 

21.32 

19.35 

10.85 

11.23 

12.00 

11.79 

8.37 

13.67 

10.26 

10.29 

7.71 

4.34 

5.25 

29.53 

N/A 

32.46 

33.11 

29.46 

21.98 

31.60 

31.09 

32.14 

22.51 

47.99 

14.26 

30.14 

19.86 

12.81 

9.09 

1.22 

2.45 

1.39 

N/A 

N/A 

4.66 

5.01 

7.34 

5.88 

6.64 

7.57 

17.79 


RUC 
REC 


21.09 

17.64 

7.72 

15.43 

16.99 

3.70 

4.26 

4.81 

5.18 

4.81 

5.00 

4.43 

4.43 

11.91 

15.72 

16.03 

17.25 

15.93 

12.20 

15.05 

25.36 

16.65 

17.12 

16.42 

19.07 

15.40 

16.11 

11.23 

12.09 

10.74 

10.14 

10.00 

12.34 

8.70 

3.88 

4.05 

3.16 

4.09 

28.00 

16.48 

30.54 

30.58 

27.32 

24.58 

30.84 

24.60 

27.04 

16.71 

45.16 

16.44 

19.28 

15.32 

11.49 

9.74 

1.01 

2.01 

0.96 

2.36 

3.14 

3.70 

4.44 

5.87 

4.70 

5.31 

7.58 

16.27 


HCPAC 
REC 


HCFA 

decisidn 


agree 
agree 
agree 
agree 

agree 

decrease 

decrease 

decrease 

decrease 

decrease 

decrease 

agree 

agree 

Increaae 

increase 

agree 

increase 

agree 

agree 

agree 

agree 

increase 

increase 

increase 

increase 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

increase 

increase 

increase 

increase 

agree 

agree 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
'  agree 
decrease 
agree 
agree 
agree 
agree 
agree 


Proposed 
workRVU 


21.09 

17.64 

7.72 

15.43 

16.99 

2.82 

3.13 

3.83 

4.32 

3.82 

4.84 

4.43 

4.43 

16.03 

18.66 

16.03 

19.53 

15.93 

12.20 

15.05 

25.36 

21.65 

22.27 

21.36 

24.81 

15.40 

16.11 

11.23 

12.09 

10.74 

10.14 

10.00 

12.34 

8.70 

4.52 

4.72 

3.68 

476 

28.00 

16.48 

30.54 

30.58 

27.32 

24.58 

30.84 

24.60 

27.04 

16.71 

4516 

16.44 

19.28 

15.32 

11.49 

9.74 

1.01 

2.01 

0.96 

2.36 

3.14 

3.70 

4.01 

5.87 

4.70 

5.31 

7.58 

16.27 


\ 
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Table  1. — Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code^ 


45541 

45550 

45560 

45562 

45563 

45800 

45805 

45820 

45825 

45900 

45905 

45910 

45910 

45915 

46040 

46045 

46060 

46083 

46083 

46221 

46230 

46250 

46255 

46257 

46258 

46258 

46260 

46261 

46262 

46270 

46275 

46280 

46288 

46320 

46320 

46700 

46705 

46715 

46716 

46730 

46735 

46740 

46742 

46744 

46746 

46748 

46750 

46753 

46754 

46760 

46761 

46762 

46900 

46910 

46916 

46917 

46922 

46924 

46924 

46934 

46935 

46936 

46940 

46942 

46945 

46946 


Mod 


Descriptor 


Cofrecl  rectal  prolapse  

Repair  rectum/remove  sigmoid 

Repair  of  rectocele  

Exploration/repair  of  rectum  .... 
Exploration/repair  of  rectum  .... 

Repair  reel/bladder  fistula 

Repair  fistula  w/coiostomy 

Repair  rectourethral  fistula  

Repair  fistula  w/colostomy 

Reduction  of  rectal  prolapse  .... 

Dilation  of  anal  spfiincter  

Dilation  of  rectal  narrowing 

Dilation  of  rectal  nan-owing 

Remove  rectal  obstruction 

Incision  of  rectal  abscess  

Incision  of  rectal  abscess  

Incision  of  rectal  abscess  

Incise  external  hemorrtioid  

Incise  external  hemorrtioid  

Ligation  of  tiemorrtio*d(s) 

Removal  of  anal  tabs 

Hemorrtioidectomy 

Hemorrtioidectomy 

ReriKtve  fiemonrt>o<ds  &  fissure 
Remove  hemorrhoids  &  fistula 
Remove  hemorrhoids  &  fistula 

Hemorrhoidectomy 

Rerrxjve  hemorrhoids  &  fissure 
Remove  hemorrhoids  &  fistula 

Removal  of  anal  fistula  

Removal  of  anal  fistula  

Removal  of  anal  fistula  

Repair  anal  fistula 

Removal  of  hemorrtioid  clot  .... 
Removal  of  hemorrhoid  clot  .... 

Repair  of  anal  stricture  

Repair  of  anal  stricture  

Repair  of  anovaginal  fistula 

Repair  of  anovaginal  fistula  

Construction  of  absent  anus  .... 
Construction  of  absent  anus  .... 
Construction  of  atisent  anus  .... 
Repair  of  imperforated  anus  .... 

Repair  of  cloacal  anomaly 

Repair  of  cloacal  anomaly 

Repair  of  cloacal  anomaly  

Repair  of  anal  sphincter  

Reconstruction  of  anus 

Removal  of  suture  from  anus  . 

Repair  of  anal  sphincter  

Repair  of  anal  sphincter  ..:. 

Implant  artificial  sphincter 

Destruction,  anal  lesion(s)  

Destruction,  anal  lesion(s)  

Cryosurgery,  anal  lesion(s) 

Laser  surgery,  anal  lesions  .... 

Excision  of  anal  lesion(s) 

Destruction,  anal  lesion(s)  

Destruction,  anal  lesion(s)  

Destruction  of  hemorrhoids  .... 
Destruction  of  hemorrhoids  .... 
Destruction  of  hemorrhoids  .... 

Treatment  of  anal  fissure 

Treatment  of  anal  fissure 

Ligation  of  hemorrhoids  

Ligation  of  hemorrhoids 


2000 
worfcRVU 


'  All  CPT  codes  and  descriptors  copyright  2000  Amencan  Medical  Association 


Requested 
wort(  RVU 


10.64 

13.23 

13.40 

18.26 

27.91 

23.00 

8.40 

7.70 

10.58 

12.21 

12.09 

15.3)8 

18.63 

21.50 

23.47 

14.11 

14.36 

17.77 

16.50 

20.94 

20.78 

14.67 

13.81 

18.48 

16.87 

20.38 

21.25 

1.83 

3.27 

2.61 

1.61 

3.15 

2.30 

1.96 

3.23 

2.80 

1.96 

N/A 

2.80 

2.20 

3.58 

3.14 

4.96 

5.53 

4.26 

4.32 

5.38 

3.71 

5.69 

8.55 

4.89 

1.40 

1.52 

1.40 

1.40 

2.34 

1.40 

1.43 

1.94 

2.04 

2.57 

1.94 

2.57 

4.53 

4.13 

3.89 

5.36 

4.98 

4.60 

6.28 

5.43 

5.40 

6.67 

5.86 

5.73 

6.67 

N/A 

5.73 

7.42 

6.18 

6.37 

8.24 

7.11 

7.08 

8.73 

7.11 

7.50 

3.72 

4.28 

3.20 

4.56 

5.18 

3.92 

5.98 

5.95 

5.14 

7.13 

8.08 

6.13 

1.61 

1.52 

1.61 

1.61 

2.63 

1.61 

7.25 

10.22 

9.13 

7.17 

6.90 

6.90 

7.46 

7.20 

7.20 

12.15 

15.15 

15.07 

21.57 

25.50 

26.75 

25.94 

36.00 

32.17 

23.11 

35.00 

30.00 

29.67 

38.00 

35.80 

33.21 

52.00 

52.63 

36.74 

53.50 

58.22 

40.52 

55.00 

64.21 

8.14 

10.99 

10.25 

6.58 

5.45 

8.29 

1.54 

2.93 

2.20 

11.46 

21.77 

14.43 

10.99 

12.15 

13.84 

10.09 

15.01 

12.71 

1.91 

1.32 

1.91 

1.86 

1.72 

1.86 

1.86 

1.72 

1.86 

1.86 

3.32 

1.86 

1.86 

3.12 

1.86 

2.76 

3.93 

2.76 

2.76 

4.24 

2.76 

4.08 

4.63 

3.51 

2.43 

4.17 

2.43 

4.30 

5.12 

3.69 

2.32 

1.71 

2.32 

2.04 

1.71 

2.04 

2.14 

2.37 

1.84 

3.00 

2.57 

2.58 

RUC 
REC 


HCPAC 
REC 


HCFA 
decision 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
increase 
increase 
increase 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
increase 
increase 
increase 
increase 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


Proposed 
woricRVU 


13.40 

23.00 

10.58 

15.38 

23.47 

17.77 

20.78 

18.48 

21.25 

2.61 

2.30 

2.80 

2.80 

3.14 

4.96 

4.32 

5.69 

1.40 

1.40 

2.04 

2.57 

3.89 

4.60 

5.40 

5.73 

5.73 

6.37 

7.08 

7.50 

3.72 

4.56 

5.96 

7.13 

1.61 

1.61 

9.13 

6.90 

7.20 

15.07 

26.75 

32.17 

30.00 

35.80 

52.63 

58.22 

64.21 

10.25 

8.29 

2.20 

14.43 

13.84 

12.71 

1.91 

1.86 

1.86 

1.86 

1.86 

2.76 

2.76 

3.51 

2.43 

3.69 

2.32 

2.04 

1.84 

2.58 
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TABLE  1.— Five-Year  REVIEW  OF  WORK  RELATIVE  VALUE  UNITS— Continued 


CPT/ 

HCPCS 

code^ 


Mod 


47010 
47015 
47100 
47120 
47122 
47125 
47130 
47134 
47300 
47350 
47360 
47361 
47362 
47400 
47420 
47425 
47460 
47480 
47562 
47563 
4^64 
47570 
47600 
47605 
47610 
47612 
47620 
47701 
47711 
47712 
47715 
47716 
47720 
47721 
47740 
47741 
47760 
47765 
-47780 
47785 
47800 
47801 
47802 
47900 
48000 
48001 
48005 
48020 
48100 
48120 
48140 
48145 
48146 
48148 
48150 
48150 
48152 
48153 
48154 
48155 
48180 
48500 
48510 
48520 
48540 
48545 


Descriptor 


Open  drainage,  liver  lesion 

Inject/aspirate  liver  cyst  

Wedge  biopsy  of  liver 

Partial  removal  of  liver 

Extensive  removal  of  liver  

Partial  removal  of  liver 

Partial  removal  of  liver 

Partial  removal,  donor  liver 

Surgery  for  liver  lesion 

Repair  liver  wound 

Repair  liver  wound 

Repair  liver  wound 

Repair  liver  wound 

Incision  of  liver  duct 

Incision  of  bile  duct 

Incision  of  bile  duct 

Incise  bile  duct  sphincter 

Incision  of  gallbladder 

Laparoscopic  cholecystectomy 
Laparoscopic  cholecystectomy 
Laparo  cholecystectomy/expir 
Laparo  cholecystoenterostomy 

Removal  of  gallbladder 

Removal  of  gallbladder 

Removal  of  gallbladder 

Removal  of  gallbladder 

Removal  of  gallbladder 

Bile  duct  revision  

Excision  of  t>ile  duct  tumor  

Excision  of  bile  duct  tumor  

Excision  of  bile  duct  cyst 

Fusion  of  bile  duct  cyst 

Fuse  gallbladder  &  bowel  

Fuse  upper  gi  structures 

Fuse  gallbladder  &  bowel  

Fuse  gallbladder  &  bowel  

Fuse  bile  ducts  and  bowel 

Fuse  liver  ducts  &  tx)wel  

Fuse  bile  ducts  and  bowel 

Fuse  bile  ducts  and  bowel 

Reconsh\Jction  of  bile  ducts  ... 
Placement,  bile  duct  support  .. 

Fuse  liver  duct  &  intestine  

Suture  bile  duct  injury 

Drainage  of  abdomen  

Placement  of  drain,  pancreas  .. 

Resect/debride  pancreas 

Removal  of  pancreatic  stone  ... 

Biopsy  of  pancreas  

Removal  of  pancreas  lesion  .... 

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy  

Removal  of  pancreatic  duct 

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy 

Pancreatectomy  

Pancreatectomy  

Removal  of  pancreas 

Fuse  pancreas  and  bowel  

Surgery  of  pancreas  cyst 

Drain  pancreatic  pseudocyst  ... 
Fuse  pancreas  cyst  and  bowel 
Fuse  pancreas  cyst  and  bowel 
Pancreatorrtiaphy  


2000 
work  RVU 


'  All  CPT  codes  and  descriptors  copynght  2000  Amencan  Medical  Association 


10.28 
9.70 
7.49 
22.79 
35.39 
31.58 
34.25 
39.15 
9.68 
12.56 
17.28 
30.25 
11.88 
20.86 
16.72 
16.68 
15.17 
9.10 
11.09 
11.94 
14.23 
12.58 
11.42 
12.36 
15.83 
15.80 
17.36 
27.81 
19.37 
25.44 
15.81 
13.83 
13.38 
16.08 
15.54 
17.95 
21.74 
20.93 
22.29 
26.23 
19.60 
12.76 
18.13 
16.74 
14.91 
18.83 
22.40 
14.22 
11.08 
14.36 
20.78 
21.76 
23.91 
15.71 
43.48 
43.48 
39.63 
43.38 
39.95 
22.32 
22.39 
13.84 
12.96 
14.12 
17.86 
16.47 


Requested 
work  RVU 


16.25 
19.15 

9.24 
39.57 
53.02 
44.50 
46.45 
49.00 
12.45 
19.16 
28.64 
40.14 
24.94 
35.12 
27.63 
32.49 
25.74 
15.26 

9.59 
12.40 
17.67 
18.62 
11.67 
13.26 
17.97 
22.68 
24.70 
36.50 
31.38 
38.58 
3281 
19.34 
18.16 
21.91 
20.63 
24.39 
21.91 
30.62 
26.86 
36.32 
26.89 
23.47 
34.11 
20.50 
40.79 
55.20 
57.70 
23.50 
14.57 
26.05 
28.60 
34.32 
45.57 
25.00 
54.73 
54.75 
39.63 
54.73 
51.80 
44.70 
32.52 
18.99 
16.08 
19.68 
21.28 
33.39 


RUC 
REC 


16.01 
15.11 
11.67 
35.50 
55.13 
49.19 
53.35 
CPT 
15.08 
19.56 
26.92 
47.12 
18.51 
32.49 
19.88 
19.83 
18.04 
10.82 
11.09 
11.94 
14.23 
12.58 
13.58 
14.69 
18.82 
18.78 
20.64 
27.81 
23.03 
30.24 
18.80 
16.44 
15.91 
19.12 
18.48 
21.34 
25.85 
24.88 
26.50 
31.18 
23.30 
15.17 
21.55 
19.90 
28.07 
35.45 
42.17 
15.70 
12.23 
15.85 
22.94 
24.02 
26.40 
17.34 
48.00 
48.00 
43.75 
47.89 
44.10 
24.64 
24.72 
15.28 
14.31 
15.59 
19.72 
18.18 


HCPAC 
REC 


HCFA 
decision 


Proposed 
work  RVU 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
CPT 
agree 
agree 
agree  j 
agree  i 
agree  i 
agree  [ 
agree  { 
agree  ! 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree  j 
agree  { 
agree  I 
agree  i 
agree 
agree 
agree 
agree 
agree 


16.01 

15.11 

11.67 

35.50 

5513 

49.19 

53.35 

39.15 

15.08 

19.56 

26.92 

47.12 

18.51 

32.49 

19.88 

19.83 

18.04 

10.82 

11.09 

11.94 

14.23 

12.58 

13.58 

14.69 

18.82 

18.78 

20.64 

27.81 

23.03 

30.24 

18.80 

1644 

15.91 

19.12 

18.48 

21.34 

25  85 

2488 

26.50 

31.18 

23.30 

15.17 

21.55 

19.90 

28.07 

35.45 

42.17 

15.70 

12.23 

15.85 

22.94 

24.02 

26.40 

17,34 

48.00 

48.00 

43.75 

47.89 

44.10 

24  64 

24.72 

1528 

14.31 

15.59 

19.72 

18.18 
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Table  1.— Five- Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


48547  

49000  

49002  

49010  

49020 

49040  

49060  

49085  

49200  

49201  ...... 

49215  

49215  

49220  

49255  

49320  

49321  

49322  

49421  

49422  

49425  

49426  

49428  

49429  

49495  

49495  

49496  

49496  

49500  

49501  

49505  

49505  

49507  

49520  

49521  

49525  

49540  

49550  

49553  

49555  

49557  

49560  

49561  

49565  

49566  

49570  

49572  

49580  

49582  

49585  

49587  

49590  

49605  

49606  

49650 

49651  

49900  

49905  

50200  

50230  

51595  

51596  .."..... 

52300  

52327  

52340  

56515  

56740  


Mod 


Descriptor 


Duodenal  excluston  , 

Exploration  of  abdomen 

Reopening  of  atxkxnen 

Exploration  t)ehlnd  atxJomen , 

Drain  abdominal  abscess  

Drain,  open,  abdom  abscess , 

Drain,  open,  retrop  abscess  , 

Remove  abdomen  foreign  body  , 

Removal  of  abdominal  lesion  

Removal  of  abdominal  lesion  

Excise  sacral  spine  tumor  

Excise  sacral  spine  tumor 

Multiple  surgery,  abdomen  

Removal  of  omentum  

Diag  laparo  separate  proc 

Laparoscopy;  biopsy 

Laparoscopy;  aspiration 

Insert  abdominal  drain  .-.. 

Remove  perm  cannula/cattieter  

Insert  abdomen-venous  drain 

Revise  abdomen-venous  shunt 

Ligation  of  shunt  

Removal  of  shunt _ 

Repair  Inguinal  hernia,  inif 

Repair  inguinal  hemia,  Init 

Repair  Inguinal  hemia,  init 

Repair  Inguinal  hemia,  init 

Repair  Inguinal  hemia 

Repair  Inguinal  hemia,  init 

Repair  Inguinal  hemia 

Repair  Inguinal  hemia , 

Repair  inguinal  hemia 

Rerepair  Inguinal  hemia  , 

Repair  inguinal  hemia,  rec  

Repair  inguinal  hernia 

Repair  lumljar  hemia 

Repair  femoral  hemia 

Repair  femoral  hemia,  Init 

Repair  femoral  hemia  

Repair  femoral  hemia,  recur 

Repair  abdominal  hemia  

Repair  incisional  hernia  

Rerepair  abdominal  hemia  .'. 

Repair  incisional  hernia  

Repair  epigastric  hemia 

Repair  epigastric  hemia 

Repair  umbilical  hemia 

Repair  umbilical  hemia 

Repair  umbilical  hemia 

Repair  umbilical  hernia 

Repair  abdominal  hemia  

Repair  umtjillcal  lesion 

Repair  umbilical  lesion 

Laparo  hemia  repair  initial 

Laparo  hemia  repair  recur 

Repair  of  abdominal  wall 

Omental  flap  

Biopsy  of  kidney  

RenfK>val  of  kidney 

Remove  bladder/revise  tract 

Reniove  bladder/create  pouch  

Cystoscopy  and  treatment 

Cystoscopy,  inject  material 

Cystoscopy  and  treatment 

Destruction,  vulva  lesion(s)  

Remove  vagina  gland  lesion  


2000 
workRVU 


23.40 

11.68 

10.49 

12.28 

16.79 

9.94 

11.66 

8.93 

10.25 

14.84 

22.36 

22.36 

14.88 

11.14 

5.10 

5.40 

5.70 

5.54 

6.25 

11.37 

9.63 

2.38 

7.40 

5.89 

5.89 

8.79 

8.79 

4.68 

7.58 

6.49 

6.49 

8.17 

8.22 

10.22 

7.32 

8.87 

7.37 

8.06 

7.71 

9.52 

9.88 

12.17 

9.88 

12.30 

4.86 

5.75 

3.51 

5.68 

5.32 

6.46 

7.29 

22.66 

18.60 

6.27 

8.24 

12.28 

6.55 

2.63 

22.07 

37.14 

39.52 

5.31 

5.19 

9.68 

1.88 

3.76 


Requested 
wori(RVU 


41.76 

13.42 

12.67 

15.06 

28.33 

23.60 

19.52 

14.23 

12.19 

16.27 

24.96 

30.00 

17.39 

13.42 

5.95 

N/A 

t^A 

6.99 

6.35 

13.82 

11.10 

5.38 

9.57 

6.96 

12.50 

10.56 

14.00 

7.61 

9.26 

8.31 

11.50 

11.38 

11.02 

13.97 

8.36 

8.52 

8.36 

10.31 

8.50 

11.82 

11.89 

15.67 

14.03 

16.43 

7.00 

9.77 

5.71 

9.99 

5.71 

9.34 

9.54 

97.62 

21.31 

7.66 

7.88 

16.92 

17.79 

N/A 

N/A 

N/A 

N/A 

WD 

WD 

WD 

3.09 

5.74 


RUC 
REC 


25.83 

11.68 

10.49 

12.28 

20.73 

12.27 

14.40 

11.03 

10.25 

14.84 

33.50 

33.50 

14.88 

11.14 

5.10 

5.40 

5.70 

5.54 

6.25 

11.37 

9.63 

6.06 

7.40 

CPT 

CPT 

CPT 

CPT 

5.48 

8.88 

7.60 

7.60 

9.57 

9.63 

11.97 

8.57 

10.39 

8.63 

9.44 

9.03 

11.15 

11.57 

14.25 

11.57 

14.40 

5.69 

6.73 

4.11 

6.65 

6.23 

7.56 

8.54 

76.00 

18.60 

6.27 

8.24 

12.28 

CPT 

CPT 

CPT 

37.14 

39.52 

(e) 

(e) 

(e) 

2.76 

4.57 


HCPAC 
REC 


HCFA 
decision 


agree 

agree 

agree 

agree 

increase 

Increase 

increase 

increase 

agree 

agree 

agree 

agree 

agree 

agree 

agree 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
CPT 
CPT 
CPT 
CPT 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

decrease 

agree 

agree 

agree 

agree 

CPT 

CPT 

CPT 

agree 

agree 

(a) 

(a) 

(a) 

agree 

agree 


Proposed 
workRVU 


25.83 

11.68 

10.49 

12.28 

22.84 

13.52 

15.86 

12.14 

10.25 

14.84 

33.50 

33.50 

14.88 

11.14 

5.10 

5.40 

5.70 

5.54 

6.25 

11.37 

9.63 

6.06 

7.40 

5.89 

5.89 

8.79 

8.79 

5.48 

8.88 

7.60 

7.60 

9.57 

9.63 

11.97 

8.57 

10.39 

8.63 

9.44 

9.03 

11.15 

11.57 

14.25 

11.57 

14.40 

5.69 

6.73 

4.11 

6.65 

6.23 

7.56 

8.54 

22.66 

18.60 

6.27 

8.24 

12.28 

6.55 

2.63 

22.07 

37.14 

39.52 

5.31 

5.19 

9.68 

2.76 

4.57 
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Table  1.— Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


57100 

57130 

57292 

57307 

57410 

57505 

57555 

S81S0 

58152 

58260 

58262 

58263 

58267 

58270 

58275 

58280 

58285 

58323 

58400 

58600 

58605 

58611 

58700 

58740 

58805 

58820 

58825 

58920 

58950 

58951 

59150 

59151 

59812 

59870 

60100 

60220 

60220 

60252 

60254 

60260 

60270 

60271 

60280 

60540 

60545 

62263 

62310 

62311 

62318 

62319 

65855 

66170 

66172 

66180 

66986 

67028 

67108 

67218 

67904 

69000 

69005 

69020 

69100 

69105 

69110 

69120 


Mod 


Descriptor 


Biopsy  of  vagina  

Remove  vagina  lesion  , 

Constnjct  vagina  with  graft  .... 

Fistula  repair  &  cotostomy 

Pelvic  examination 

Endocervlcal  curettage  

Remove  cervix/repair  vagina  . 

Total  hysterectomy  

Total  hysterectomy  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Hysterectomy  &  vagina  repair 
Hysterectomy  &  vagina  repair 
Hysterectomy/revise  vagina  ... 
Hysterectomy/revise  vagina  ... 

Extensive  hysterectomy 

Spemi  washing  

Suspension  of  uterus 

Division  of  fallopian  tube  

Division  of  fallopian  tut>e  

Ligate  oviduct(s)  add-on  

Removal  of  fallopian  tut)e 

Revise  fallopian  tube(s)  

Drainage  of  ovanan  cyst(s)  ... 
Drain  ovary  abscess,  open  .... 

Transposition,  ovary(s)  

Partial  removal  of  ovary(s)  .... 
Resect  ovarian  malignancy  ... 
Resect  ovarian  malignancy  ... 

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy 

Treatment  of  miscarriage 

Evacuate  mole  of  uterus 

Biopsy  of  thyroid  

Partial  removal  of  thyroid  ....... 

Partial  removal  of  thyroid 

Removal  of  thyroid 

Extensive  thyroid  surgery  

Repeat  thyroid  surgery  

Removal  of  thyroid 

Removal  of  thyroid 

Remove  thyroid  duct  lesion  ... 

Explore  adrenal  gland 

Explore  adrenal  gland 

Lysis  epidural  adhesions  

Inject  spine  c/t 

Inject  spine  l/s  (cd)  

Inject  spine  w/cath,  c/t 

Inject  spine  w/cath  l/s  (cd) 

Laser  surgery  of  eye 

Glaucoma  surgery  

Incision  of  eye 

Implant  eye  shunt  

Exchange  lens  prosthesis 

Injection  eye  drug  

Repair  detached  retina  

Treatment  of  retinal  lesion 

Repair  eyelid  defect 

Drain  external  ear  lesion  

Drain  external  ear  lesion  

Drain  outer  ear  canal  lesion  .. 

Biopsy  of  external  ear 

Biopsy  of  external  ear  canal  .. 
Renrrove  external  ear,  partial  . 
Removal  of  external  ear 


2000 
workRVU 


0.97 

2.43 

13.09 

15.93 

1.75 

1.14 

8.95 

15.24 

15.09 

12.20 

13.99 

15.28 

15.00 

13.48 

14.98 

15.41 

18.57 

0.23 

6.36 

3.84 

3.34 

0.63 

6.49 

5.83 

588 

4.22 

6.13 

6.78 

15.27 

21.81 

6.89 

7.86 

3.25 

4.28 

0.97 

10.53 

10.53 

18.20 

23.88 

15.46 

17.94 

14.89 

6.08 

17.03 

19.88 

6.14 

1.91 

1.54 

2.04 

1.87 

4.30 

12.16 

15.04 

14.55 

12.28 

2.52 

20.82 

13.52 

6.26 

1.45 

2.11 

1.48 

0.81 

0.85 

3.44 

4.05 


Requested 
work  RVU 


RUC 
REC 


1.90 

5.67 

N/A 

20.24 

4.08 

0.97 

WD 

17.75 

20.60 

12.98 

17.88 

21.26 

17.55 

15.58 

N/A 

N/A 

N/A 

0.55 

11.68 

.  4.60 

4.60 

N/A 

11.68 

11.29 

11.68 

6.03 

11.68 

11.68 

16.93 

28.99 

11.67 

11.49 

4.01 

5.00 

1.88 

11.82 

14.24 

22.32 

27.43 

18.83 

23.05 

18.68 

WD 

20.53 

25.66 

7.20 

1.95 

1.57 

2.26 

1.88 

N/A 

WD 

WD 

N/A 

N/A 

N/A 

WD 

N/A 

N/A 

WD 

WD 

WD 

WD 

WD 

WD 

WD 


1.20 

2.43 

13.09 

15.93 

1.75 

1.14 

(e) 

15.24 

20.60 

12.98 

14.77 

16.06 

17.04 

14.26 

15.76 

17.01 

22.26 

0.23 

6.36 

5.60 

5.00 

1.45 

12.05 

14.00 

5.88 

4.22 

10.98 

11.36 

16.93 

22.38 

11.67 

11.49 

4.01 

6.01 

1.56 

11.90 

11.90 

20.57 

26.99 

17.47 

20.27 

16.83 

(e) 

17.03 

19.88 

7.20 

2.20 

1.78 

2.35 

2.15 

3.85 

(e) 

(e) 

14.55 

12.28 

2.52 

(e) 

18.53 

6.26 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 


HCPAC 
REC 


HCFA 
decision 


Proposed 
workRVU 


agree 
agree 
agree 
agree 
agree 
agree 
(a) 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree  ; 
agree  \ 


agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 
agree 


agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

(a) 

agree 

agree 

(b) 

(b) 

(b) 

(b) 

(b) 

agree 

(a) 

(a) 

agree 

agree 

agree 

(a) 

agree 

agree 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 


1.20 

2.43 

13.09 

15.83 

1.75 

1.14 

8.95 

15.24 

20.60 

12.98 

14.77 

16.06 

17.04 

14.26 

15.76 

17.01 

22.26 

0.23 

6.36 

5.60 

5.00 

1.45 

12.05 

14.00 

5.88 

4.22 

10.96 

11.36 

16.93 

22  38 

11.67 

11.49 

4.01 

6.01 

1.56 

11.90 

11.90 

20.57 

26  99 

17.47 

20.27 

16.83 

6.08 

17.03 

19.88 

6.14 

1.91 

1.54 

2.04 

1.87 

385 

1216 

15.04 

14.55 

12.28 

2.52 

20.82 

18.53 

6.26 

1.45 

2.11 

1.48 

0.81 

0.85 

3.44 

4.05 


'  M  CPT  codas  and  descnplors  copyright  2000  Amencan  Medical  Association 
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Table  1 .— Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


69140 

69145 

69150 

69155 

69200 

69205 

69210 

69220 

69222 

69300 

69310 

69320 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69505 

69511 

69530 

69535 

69540 

69550 

69552 

69554 

69601 

69602 

69603 

69604 

69605 

69610 

69620 

69631 

69632 

69633 

69635 

69636 

69637 

69641 

69642 

69643 

69644 

69645 

69646 

69650 

69660 

69661 

69662 

69666 

69667 

69670 

69676 

69700 

69711 

69720 

69725 

69740 

69745 


Mod 


Descriptor 


Remove  ear  canal  lesk>n<s)  .... 
Remove  ear  canal  lesion(s)  .... 
Extensive  ear  canal  surgery  ... 
Extensive  ear/neck  surgery  .... 

Clear  outer  ear  canal  

Clear  outer  ear  canal 

Remove  impacted  ear  wax 

Clean  out  mastoid  cavity  

Clean  out  mastoid  cavity 

Revise  external  ear 

Retxjild  outer  ear  canal  

Retxjild  outer  ear  canal  _... 

Inflate  middle  ear  canal  

Inflate  middle  ear  canal  

Catfwierize  middle  ear  canal .. 

Inset  middle  ear  (baffle) 

Incision  of  eardrum 

Incision  of  eardmm  

Remove  ventilating  tube 

Create  eardrum  opening 

Create  eardrum  opening 

Exploration  of  middle  ear 

Eardrum  revision 

Mastoidectomy 

Mastoidectomy 

Remove  mastoid  structures  .... 

Extensive  mastoid  surgery  

Extensive  mastoid  surgery  

Renwve  part  of  temporal  bone 

Remove  ear  lesion 

Rerrrove  ear  lesion 

Remove  ear  lesion 

Remove  ear  lesion 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Remove  mastoid  structures  .... 

Repair  of  eardrum 

Repair  of  eardrum 

Rebuild  eardrum  structures  .... 
Retxjild  eardrum  structures  .... 
Retxjild  eardrum  structures  .... 

Repair  eardrum  structures 

Rebuild  eardrum  structures  .... 
Rebuild  eardrum  structures  .... 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 
Revise  middle  ear  &  mastoid  . 

Release  middle  ear  txxie  

Revise  middle  ear  borw 

Revise  middle  ear  bone 

Revise  middle  ear  t)one 

Repair  middle  ear  stmctures  .. 
Repair  middle  ear  structures  .. 

Remove  mastoid  air  cells  

Remove  middle  ear  nerve  

Close  mastoid  fistula  

Renwve/repair  fiearing  aid  .... 

Release  facial  nerve 

Release  facial  nen/e  

Repair  facial  nerve 

Repair  facial  nerve 


2000 
worKRVU 


<  Al  CFT  codK  and  descriplors  copyright  2000  Anwncan  Medical  Association 


7.97 

2.62 

13.43 

20.80 

0.77 

1.20 

0.61 

0.83 

1.40 

6.36 

10.79 

16.96 

0.83 

0.63 

2.63 

0.33 

1.33 

1.73 

0.85 

1.52 

1.96 

7.57 

5.57 

9.07 

12.38 

12.99 

13.52 

19.19 

36.14 

1.20 

10.99 

19.46 

33.16 

13.24 

13.58 

14.02 

14.02 

18.49 

4.43 

5.89 

9.86 

12.75 

12.10 

13.33 

15.22 

15.11 

12.71 

16.84 

15.32 

16.97 

16.38 

17.99 

9.66 

11.90 

15.74 

15.44 

9.75 

9.76 

11.51 

9.52 

8.23 

10.44 

14.38 

25.38 

15.96 

16.69 


Requested 
wort(RVU 


WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 


RUC 

REC 


(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(o) 
(e) 
(e) 
(e) 
(e) 
(e) 
(«) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 
(e) 


HCPAC 
REC 


HCFA 
decision 


(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 


Proposed 
wor1(RVU 


7.97 

2.62 

13.43 

20.80 

0.77 

1.20 

0.61 

0.83 

1.40 

6.36 

10.79 

16.96 

0.83 

0.63 

2.63 

0.33 

1.33 

1.73 

0.85 

1.52 

1.96 

7.57 

5.57 

9.07 

12.38 

12.99 

13.52 

19.19 

36.14 

1.20 

10.99 

19.46 

33.16 

13.24 

13.58 

14.02 

14.02 

18.49 

4.43 

5.89 

9.86 

12.75 

.12.10 

13.33 

15.22 

15.11 

12.71 

16.84 

15.32 

16.97 

16.38 

17.99 

9.66 

11.90 

15.74 

15.44 

9.75 

9.76 

11.51 

9.52 

8.23 

10.44 

14.38 

25.38 

15.96 

16.69 
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Table  1.— Five-Year  Review  of  Work  Relative  Value  Units— Continued 


CPT/ 
HCPCS 
code' 


69801 
69602 
69805 
69606 

69620 
69840 
o9905 
69910 
69915 
69930 
69950 
69955 
69960 
69970 
69990 
72275 
76005 
76065 
76090 
76091 
76095 
88170 
88171 
90901 
90911 
90935 
90937 
90945 
90947 
90989 
90993 
90997 
92018 
93350 
94640 
94664 
94665 
96100 
96105 
96110 
96115 
96117 
97542 
99233 
99273 
99274 
99291 
99291 
99291 
99292 
99292 
99292 
99295 
99296 
99297 
99298 
99436 
99440 
G0127 


Mod 


Descriptor 


Incise  inner  ear 

Incise  inner  ear 

Explore  inner  ear  

Exjslore  inner  ear  

Establisfi  inner  ear  window  ... 

Revise  inner  ear  window  

Remove  inner  ear 

Remove  inner  ear  &  mastoid. 

Incise  inner  ear  nerve 

Implant  cocfilear  device 

Incise  inner  ear  r>erve 

Release  facial  nerve 

Release  inner  ear  canal  

Remove  inner  ear  lesion  

Microsurgery  add-on 

Epidurography 

Fluoroguide  for  spine  inject  .. 

X-rays,  bone  evaluation 

Mammogram,  one  breast  

Mammogram,  botti  breasts  ... 
Stereotactic  breast  biopsy  .... 

Fine  needle  aspiration  

Fine  needle  aspiration  

Biofeedt)ack  train,  any  metti  . 
Biofeedt>ack  pen/uro/rectal  ... 
Hemodialysis,  one  evaluatkxi 
Hemodialysis,  repeated  eval 

Dialysis,  one  evaluation 

Dialysis,  repeated  eval  

Dialysis  training,  complete  .... 

Dialysis  training,  incompi  

Hemoperfusion 

New  eye  exam  &  treatment  .. 

Ectio  transtfioracic  

Ainway  infialation  treatment  .. 
Aerosol  or  vapor  infialations  . 
Aerosol  or  vapor  inhalations  . 

Psychological  testing  

Assessment  of  aphasia  

Developmental  test,  lim  

Neurobehavior  status  exam  .. 

Neuropsych  test  battery 

Wheelchair  mngmnt  training  . 

Subsequent  hospital  care  

Confirmatory  consultation  

Confirmatory  consultation  

Critical  care,  first  hour  

Critical  care,  first  hour  

Critk:al  care,  first  hour  

Critical  care,  addl  30  min 

Critk:al  care,  addl  30  min 

Critical  care,  addl  30  min 

Neonatal  critical  care 

Neonatal  critical  care  

Neonatal  critical  care  

Neonatal  critical  care  

Attendance,  birth , 

Newtx)m  resuscitation  , 

Trim  nail(s) 


2000 
wofkRVU 


8.56 

13.10 

13.82 

12.35 

10.34 

10.26 

11.10 

13.63 

21.23 

16.81 

25.64 

27.04 

27.04 

30.04 

3.47 

.  0.76 

0.60 

0.28 

0.58 

0.69 

1.59 

1.27 

1.27 

0.41 

0.89 

1.22 

2.11 

1.28 

2.16 

0.00 

0.00 

1.84 

1.51 

0.78 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.25 

1.51 

1.19 

1.73 

3.60 

3.60 

3.60 

1.80 

1.80 

1.80 

16.00 

8.00 

4.00 

2.75 

1.50 

2.93 

0.11 


Requested 
workRVU 


WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
WD 
N/A 
0.83 
0.60 
0.60 
0.64 
0.76 
3.56 
3.28 
2.63 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
2.00 
2.00 
2.00 
2.20 
2.20 
0.45 
N/A 
N/A 
N/A 
4.00 
5.50 
N/A 
2.00 
2.77 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


RUC 
REC 


(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

(e) 

3.47 

0.83 

10.60 

0.70 

0.70 

0.87 

1.59 

1.27 

1.27 


0.69 
CPT 
CPT 
CPT 
CPT 
CPT 
CPT 
CPT 
2.50 
1.48 
0.00 
CPT 
CPT 


iSI 
1.19 
1.73 
4.00 
4.00 
4.00 
2.00 
2.00 
2.00 
16.00 
8.00 
4.00 
2.75 
1.50 
2.93 


HCPAC 
REC 


HCFA 
decision 


Proposed 
workRVU 


0.41 


(a) 
(a) 
(a) 
(a) 
(a) 
0.45 


(a) 


(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

(a) 

agree 

(b) 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

CPT 

agree 

agree 

agree 

CPT 

CPT 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 

agree 


agree 
agree 
agree 
agree 

(a) 


8.56 

13.10 

13.82 

12.35 

10.34 

10.26 

11.10 

13.63 

21.23 

16.81 

25.64 

27.04 

27.04 

30.04 

3.47 

0.76 

0.60 

0.70 

0.70 

0.87 

1.59 

1.27 

1.27 

0.41 

0.89 

1.22 

2.11 

1.28 

2.16 

0.00 

0.00 

1.84 

2.50 

1.48 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

"o.oo 

0.00 
0.45 
1.51 
1.19 
1.73 
400 
4.00 
4.00 
2.00 
2.00 
2.00 
16.00 
8.00 
4.00 
275 
1.50 
293 
0.11 
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B.  Discussion  of  Comments  by  Clinical 
Area 

1.  Vascular  Surgery 

Comment:  The  Society  for  Vascular 
Surgery  (SVS)  and  the  North  American 
Chapter  of  the  International  Society  for 
Cardiovascular  Surgery  requested 
increases  in  work  RVUs  for  95  codes. 
Both  groups  commented  that  vascular 
surgery  procedures  were  imdervalued  in 
the  original  Harvard  Study  and  that  only 
a  small  number  of  these  RVUs  have 
been  adjusted  since  that  time. 

The  SVS's  recommendations  were 
based  on  siuveys,  a  full  RUC  survey  of 


39  higher  voliune  codes  and 
minisurveys  for  56  less  frequently 
performed  codes.  (The  full  and 
minisurveys  included  estimates  for  each 
code  of  pre-,  intra-,  and  postservice 
times  and  visits  as  well  as  estimates  of 
physician  work.  The  effect  of  these 
recommendations  would  be  to  correct 
current  rank-order  anomalies,  while 
avoiding  creation  of  new  rank-order 
anomalies.)  The  SVS  used  a  building- 
block  approach  to  validate  the  survey 
results  for  each  of  their  codes. 

RUC  Recommendation 

Of  the  95  codes,  the  RUC 
recommended  increases  for  91  codes,  a 
decrease  for  1  code  and  no  changes  for 
3  codes.  In  60  percent  of  cases,  the  RUC 


recommendations  to  increase  the  work 
RVUs  were  based  on  physician  surveys. 
The  recommendations  were  based  on 
either  the  25th  percentile  or  the  median 
of  survey  responses.  In  almost  all  other 
cases,  the  RUC  recommendation  for  a 
specific  code  work  RVU  was  based  on 
the  work  value  of  another  comparable 
code.  The  building-block  approach  was 
used  only  to  corroborate  findings  from 
the  surveys  or  validate  a  comparison  to 
another  procedure.  The  following  are 
the  RUC  recommendations  for  the  codes 
submitted.  (Please  note  that  throughout 
this  document  the  value  in  parentheses 
represents  the  RUC-recommended  work 
RVUs  unless  they  are  shown  in 
columns.) 


CPT  codes 

Work  RVUs 

Family  1    Aneurysm  Repairs  in  Abdomen 

35111  

25.00 

35131  

25.00 

35112       

30.00 

35132 

30.00 

35121  i 

30.00 

35122  

35.00 

35082  

^ ■ 

38.50 

35103  

40.50 

35092 

45.00 

Family  2    Bypass  Grafts  in  the  Abdomen 

35665  

21.00 

35663 , 

22.00 

35565  

23.20 

35563  

24  20 

35636  

29  50 

35536 ; 

31.70 

35560  

32.00 

35631  

34.00 

35531  

36.20 

Family  3    Embolactomy/Thrombectomy  in  the  Abdomen 

34401  

25  00 

34151  

25.00 

34451  

27.00 

Family  4    Endarterectomy  in  the  Abdomen 

35351  

23.00 

35331  

26.20 

28  20 

35363 

30  20 

Family  5    Repair  Blood  Vessels  in  ttM  Abdomen 

37660  

21  00 

37617  

22  06 

35221  

24  39 

35281  

. 

28  00 

35251 

30  20 

Family  6    Explorations,  Revisions,  Other  in  Chest  &  Abdomen 

35189 : 

28  00 

35182  

30  00 

35905 

31  25 

35907  

35  00 
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CPT  codes 


Family  7    Extnhanatomic  Bypass  Grafts 


Work  RVUs 


35861  

35650  

35621 

35558 

35511 

35518  

35623  

35521  

35654  

35533  "ZZZ""Z 

Family  8    Arterial  Bypass  Grafts  in  Extremities 

35671  '!I""I!!!!"!Z""!i;;;Z!"Z:"Z!"Z!I!I!!!!!!I!!ZII!;!:;i!; 

35571  

35587  ;." 

Family  9    Emboiectomy/Thrombectomy  by  Extremity  Incision 

34490 

34111  

34201  

34101 

34421  : . 

34203  """"; 

Family  10    Aneurysm  Repairs  in  the  Extremity 

35045  

35011  

35141  :..; 

35013  

35151  

35142  

35152 

Family  11    Endarterectomy  of  Extremity  Arteries 

35371 

35321  -. 

35372  

35355  

Family  12    Arteriovenous  Fistula  Repairs  in  the  Extremities 

35190  

35184  

Family  13    Peripheral  Artery  and  Vein  Ligations 

35721  

37650  

35741 

37618  

37565  

37600 

35701  

37605  

37615 ; 

Family  14    Vessel/Repairs  in  Extremities  and  Neck 

35201  

35206  

35226  

35266  

35261  : 

35286  

35236  

35231  

35256  


19.00 
19.00 
20.00 
21.20 
21.20 
21.20 
24.00 
22.20 
25.00 
28.00 


22.19 
19.23 
24.06 
24.75 


9.86 

10.00 

10.03 

10.00 

12.00 

16.50 


17.57 
18.00 
20.00 
22.00 
22.64 
23.30 
25.62 


14.72 
16.00 
18.00 
18.50 


No  change  in  work  RVUs 
18.00 


7.18 

7.80 

8.00 

No  change  in  work  RVUs 

10.88 

11.25 

8.50 

1311 

No  change  in  work  RVUs 


16.14 
13.25 
14.50 
14.91 
17.«) 
16.16 
17.11 
20.00 
18.36 
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CPT  codes 

Wor1<  RVUs 

Family  15    Racoiwtniction  for  Chronic  Venous  INsmm 

34501            

16.00 

34520 

17.95 

34510  

18.95 

34530     

16.64  (decrease) 

Family  16    Repairs,  Bypass  Grafts,  Endarterectomies  in  the  Chest 

35276                                         

24.25 

35246          

26.45 

35626          

27.75 

29.95 

35311 

27.00 

Family  17    Ligation  or  Biopsy  of  Temporal  Artery 

37609 

3.00 

Family  18    Untitled 

35081  

28.01 

35556  

21.76 

The  RUC  recommended  the  following 
codes  be  submitted  to  the  CPT  Editorial 
Panel  for  further  consideration:  35381, 
35541,  35546.  35551,  35582,  35641, 
35646,  35840,  35860.  37615,  37618, 
37700,  37730.  37735,  37760,  37785. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  vascular  surgery  codes.  We 
believe  that  relativity  is  maintained,  and 
the  RVUs  more  appropriately  reflect  the 
work  involved. 

2.  General  Surgery /Colon  and  Rectal 
Surgery 

Comment:  The  American  Society  of 
General  Surgeons  (ASGS)  submitted  55 
codes  it  believed  to  be  undervalued.  The 
ASGS  recommended  work  RVUs  for 
each  service.  After  submitting  the  codes, 
the  specialty  society  ultimately  chose 
not  to  pursue  review  of  RVUs  for  the 
following  codes  under  the  5-year 
review:  20605,  34001,  and  29881. 

The  following  codes  49505,  32440, 
46320,  46924,  31622,  44140  (no  change), 
38500,  32480,  37609,  43239,  43638, 
60220,  44050,  48150,  and  38100  were 
also  submitted  for  review  by  other 
specialty  groups  and  are  discussed  in 
other  sections.  (Note  that  codes  56305, 
56341,  56300,  56340,  and  56306  are 
laparoscopic  surgery  codes  also 
submitted  for  review  by  the  specialty 
group;  however,  these  services  were 
deleted  or  renumbered  by  CPT  for 
2000.) 

RUC  Recommendation: 

The  RUC  recommended  that  the  work 
RVUs  for  the  following  codes  be 
increased  (the  RUC-recommended  work 
RVUs  are  in  parentheses): 


Code  36489,  Placement  of  central 
venous  catheter  (subclavian,  jugular,  or 
other  vein  (eg,  for  central  venous 
pressure,  hyperalimentation, 
hemodialysis,  or  chemotherapy)); 
percutaneous,  age  2  years  or  under 
(2.50)  to  correct  a  rank-order  anomaly; 
60100,  Biopsy  thyroid,  percutaneous 
core  needle  (1.56),  to  appropriately 
reflect  the  work  involved  and  fit  in  the 
range  of  biopsy  codes;  and  31600, 
Tracheostomy,  planned  (separate 
procedure)  (7.18).  based  on  the 
building-block  approach  and  the 
comparison  to  similar  procedures. 

For  the  following  codes,  the  RUC 
stated  that  there  was  no  compelling 
evidence  provided  to  support  increasing 
the  work  RVUs.  Therefore,  it 
recommended  maintaining  the  current 
work  RVUs  for  the  following  codes: 
19100.  88170,  57410, 76095,  88171, 
32000,  21800,  46083,  19000, 19125, 
45330, 19160. 13101, 11402. 12011, 
11642.  27590.  45378,  36625,  45309. 
45305, 35081, 19240.  58150,  43246, 
19162,  and  35556.  The  RUC  also 
recommended  maintaining  the  current 
work  RVUs  for  codes  49321  and  49322 
because  these  services  had  recently  been 
reviewed  by  the  RUC. 

The  RUC  recommended  that  the 
following  codes  be  referred  to  the  CPT 
Editorial  Panel  for  review  or 
clarification:  37720  and  43215. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  these  surgery  codes. 

Comment: 

The  American  College  of  Surgeons 
(ACS)  submitted  general  surgery  codes 
for  review  that  account  for 
approximately  50  percent  of  general 


surgery's  Medicare-allowed  charges  for 
services  categorized  as  surgery  under 
our  "type  of  service"  classification.  The 
procedures  are  predominantly 
performed  by  general  surgeons,  and  they 
involve  the  gastrointestinal  tract, 
abdominal  organs,  thyroid,  lymph 
system,  and  endocrine  system.  Requests 
for  review  of  some  of  these  codes  were 
also  submitted  by  other  specialty 
groups. 

In  its  comments,  the  ACS  emphasized 
that  its  analysis  determined  that  the 
work  of  codes  in  general  surgery  has 
been  systematically  undervalued. 

The  ACS  used  a  building-block 
approach  with  panel-assigned 
infraoperative  work  intensities  for 
procedures.  Preoperative  work  RVUs 
were  determined  based  on  an  assigned 
intensity  multiplied  by  the  number  of 
preservice  minutes.  The  assigned 
preservice  work  intensity  was  below 
that  of  an  evaluation  and  management 
service.  A  panel  of  ASC  members 
assigned  intraservice  work  intensity  to 
each  code  using  a  scale.  The  intensity  of 
an  evaluation  and  management  service 
was  the  low  end  of  the  scale,  and  liver 
resection  services  were  on  the  high  end 
of  the  scale.  The  ends  of  the  scale  were 
chosen  to  represent  "average"  work 
intensity  throughout  a  procedure.  The 
ACS  maintains  that  the  work  intensity 
of  any  surgical  procedure  is  greater  than 
the  work  intensity  of  an  evaluation  and 
management  service.  Postservice  work 
RVUs  were  calculated  using  current 
work  RVUs  for  hospital  visits  and 
discounted  work  RVUs  for  office  visits. 
Pre.  intra-,  and  postwork  RVUs  were 
summed  to  equal  the  new  work  RVUs 
that  the  ACS  developed  for  each  code. 
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The  ACS  assigned  over  300  codes  to 
31  families  of  similar  services  (for 
example,  all  codes  related  to  hernia 
repair  were  in  one  family).  It  conducted 
a  traditional  RUC  survey  for  32  codes 
(either  high  volume  services  or  the 
service  most  representative  of  the  family 
of  codes).  A  minisurvey,  which  did  not 
include  a  respondent-recommended 
work  value,  was  conducted  for  the 
remaining  codes,  with  participation 
from  other  specialty  groups.  The  ACS 
indicated  that  the  survey  respondents 
tended  to  overvalue  codes  at  the  low 
end  of  the  scale  and  undervalue  codes 
at  the  high  end  of  the  scale.  As  a  result, 
ACS  recommended  using  the  25th 
percentile  of  survey  results  at  the  low 


end  and  the  75th  percentile  for  work 
RVUs  at  the  high  end  of  the  scale  for 
fully-surveyed  codes.  However,  they 
stated  that  acceptance  of  these  survey 
results  without  adjustments  to  other 
codes  in  the  family  that  were  not  fully 
surveyed  woiild  distort  the  relativity 
within  and  across  families.  They 
recommended  a  regression  methodology 
to  extrapolate  the  fully-surveyed  code 
results  to  the  other  codes. 

RUC  Recommendation: 

The  RUC  workgroup  reviewed  the 
data  collected  for  the  32  fully-surveyed 
ACS  codes.  It  also  reviewed  the  faniilies 
of  services  proposed  by  ACS  and 
modified  the  families  that  were  too 
dissimilar  to  permit  appropriate 
comparison  within  the  family.  After  the 


anchor  code  was  reviewed,  each  family 
was  reviewed  to  determine  whether  the 
change  to  the  anchor  code  should  be 
applied  to  the  entire  family  of  codes.  In 
some  instances  the  RUC  agreed  that  the 
recommended  change  in  the  anchor 
code  should  be  extrapolated  to  the 
entire  family  to  ensure  that  rank-order 
and  relativity  distortions  were  not 
created  by  a  change  to  the  anchor  code. 
In  other  instances  the  RUC  determined 
that  the  recommendation  for  the  anchor 
code  did  not  apply  to  the  family  of 
codes.  In  these  instances,  either  new 
RVUs  were  recommended  or  the  present 
vraik  RVUs  were  maintained.  The 
following  are  the  code-specific  RUC 
recommendations : 


CPT  codes 


Work  RVUs 


FwnHy  1A  A  B    Thyrotd^Endocrine 


60220 
60252 
60254 
602^ 
60270 
60271 
60540 
60545 


11.90 
20.57 
26.99 
17.47 
20.27 
16.83 
No  change 
No  change 


FMnMy  2  Ly 


38740 
38745 
38760 
38765 


8.42 
11.00 
10J8 
19.96 


E^flBkl^   4         I   MBMha^k    fc-*— -J-^-- -*    I   ■■■■lull  ■Alii     ^ii^atrial^         lg>rtl^lrf^igwr>lMlnM 

f  ■niny  9    kjiii|iii  noovv  ■no  kyifipnBDC  wntKww    mcmoTwcwcwoffi 


38300 
38305 
38308 
38500 

38510 
38520 
38525 
38530 


1.99 
6.00 
6.45 
3.75 
6.43 
6.67 
6.07 
7.98 


rWINiy  4      l*nPvIin09"^CJHSI9KifVHILIMOf1 


44005 

44010 
44020 
44021 
44025 
44050 
44110 
44111 
44120 
44125 
44130 
44160 
44800 
44820 


16.23 
12.52 
ia99 
14.08 
14.26 
14.03 
11.81 
14.29 
17.00 
17.54 
14.49 
18.62 
1123 
12.08 


Family  5    Intestines    txtemal  Fistullzatlon 


44300 
44310 
44312 
44314 
44316 


12.11 

15.96 

8.02 

15.06 

21.09 
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CPT  codes 

WortcRVUs 

44320 _..; 

17.64 
17.72 
15.43 
16.99 

44340 „ „ 

44345 _ 

44346 

FamUy* 


Codes  44140.  44143.  44144.  44145.  44146.  44150. 
codes  besed  on  the  lack  of  oompeNng  evidence. 


44151.  44152.  44153.  44155.  and  44156.  The  RUC  made  no  changes  to  any  of  these 


44602 
44603 
44604 
44605 
44615 
44620 
44625 
44626 
44640 
44650 
44660 
44661 
44680 
44700 
44650 


11.91 
15.72 
16.03 
17.25 
15.93 
12.20 
15.05 
25.36 
16.65 
17.12 
16.42 
19.07 
15.40 
16.11 
10.74 


45000 

45020 „ „ 

45100 ^ „ „.„. 

45106 ; „... 

46040 

46045 „ 

46680 „ 

46250 

46255 r. 

46257  

462SB  

46260  

46261  

46262 _ ,. 

46270 

46275  .  

46280 

46288 

46934 

46936 ] 

46945  

46946  Z'SZZZZZZZ"'""""". 

Note:  AM  of  the  wwrtt  RVUs  for  Family  8  reflect  a  recommended  decrease  from  the  CY  2000  work  RVUs. 


Fainily9ABftC    Anua/Ractum,  Aihw (d8etnictton)—ia<lay  global 


45900 
45905 
45910 
45915 
46221 
46754 


3.88 
4.06 
3.16 
4.09 
4.26 
3.71 
4.89 
3.89 
4.60 
5.40 
5.73 
6.37 
7.08 
7.50 
3.20 
3.92 
5.14 
6.13 
3.51 
3.69 
1.84 
2.58 


2.61 
2.30 

2.80 
3.14 
2.04 
2.20 


Nola:  Based  on  the  lack  of  compelling  evidence,  the  RIX;  recomnnended  that  no  changes  be  made  to  the  foltowing  Family  9  codes  46083 
46230.  46320.  46935,  46940.  46942,  46900,  46910.  46916.  46917.  46922.  and  46924. 


Family  10    Anua/Rectum  Repair 


45505 
45540 
45541 
45550 
45560 
45562 
45563 


7.58 

16.27 

13.40 

23.00 

10.58 

15.38 

23.47 
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CPT  codes 

Work  RVUs 

45800  

1777 

45805 

20  78 

45820 

18.48 
21.25 
913 

45825  

46700 

46750  

10.25 
8.29 

46753  

46760 

14.43 
1384 

46761 

46762  

12  71 

FamHy  11    ftomla 


49500 
49501 
49505 
49507 
49520 
49521 
49525 
49540 
49550 
49553 
49555 
49557 
49560 
49561 
49565 
49566 
49570 
49572 
49580 
49582 
49585 
49587 
49590 


5.48 

8.88 

7.60 

9.57 

9.63 

11.97 

8.57 

10.39 

8.63 

9.44 

9.03 

11.15 

11.57 

14.25 

11.57 

14.40 

5.69 

6.73 

4.11 

6.65 

6.23 

7.56 

8.54 


Family  12  A  ft  B    Stomactt— Qastrectomy  and  Gaatrectomy/Vagotomy 


43847 
43848 


43620  „ 

30.04 
30.73 
32.53 
29.00 
29.65 
22.59 
22.59 
23.10 
25.12 
17.02 
17.27 

43621  

43622 

43638  

43639 

43631  

43632  

43633 

- 

43634  

43640 „.... 

43641 

Family  13  Aft  B    Stomach— Incislon/Exclalon/Repair 

43500  

11.05 

20.04 

23.13 

13.08 

9.99 

11.98 

14.60 

17.84 

13.68 

14.65 

15.37 

19.22 

9.53 

15.60 

15.56 

9.69 

18.47 

18.65 

24.05 

43501  

43502  

43510 

43520 

43605  

43610  

43611  

43800 

43810 

43820 

43825  

43830  

43832  

43840  

43870 

43842  

43843  

•» 

43846  

26.92 
29.39 
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CPT  codes 

Work  RVUs 

43850                                                       

24.72 
26.16 
25.00 
26.52 
24.65 

43855  

43860  

43865 

43880  

FamHy  14  A    Abdofmn,  Parttonmim,  Omentum 


The  RUC  recommended  no  changes  for  codes  49000.  49002.  49010.  49200.  49201,  49220.  49255.  49900,  49421.  49422.  49425.  49426.  and 
49429. 


Family  14  B    Abdomen,  Peritoneum,  Omentum 

48020 

20.73 

49040 

12.27 

49060 

14.40 

49065  

11.03 

48428 


44900 

44950 
44960 


47420  . 

47425 

47460 

47480 

47600 

47605 

47610 

47612 

47620 

47711 

47712 

47715 

47716 

47720 

47721 

47740 

47741 

47760 

47766 

47780 

47785 

47800 

47801 

47802 

47900 


43320 


FamHy  14  C    Abdomen,  Peritoneum,  Omentum 


Family  15    Appendix 


FamNy17    BHiary  Tract 


Family  18    Eaophague— Repairfftoconstruction 


6.06 


10.14 
10.00 
12.34 


Family  16    Rectum— Proctectomy/Exciaion 

45110 ; 

28.00 

45112  

30  54 

451 13 

3058 

45114 

27.32 

45116 

24.58 

45119  

30  84 

45123 „ 

16  71 

45126 

45.16 

45130  

16  44 

45135 ; 

19.28 

45160  

1532 

45170  

11  49 

45190  

9  74 

19.88 
19.83 
18.04 
10.82 
13.58 
14.69 
18.82 
18.78 
20.64 
23.03 
30.24 
18.80 
16.44 
15.91 
19.12 
18.48 
21.34 
25.85 
24.88 
26.50 
31.18 
23.30 
15.17 
21.55 
19.90 


19.93 
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CPT  codes 


Work  RVUs 


43324 
43325 
43326 
43330 
43331 
43340 
43341 
43350 
43351 
43352 
43360 
43361 
43400 
43401 
43405 
43410 
43415 
43420 
43425 


20.57 
20.06 
19.74 
19.77 
20.13 
19.61 
20.86 
15.78 
18.36 
15.26 
35.70 
40.50 
21.20 
22.09 
20.01 
13.47 
25.00 
14.35 
21.03 


Family  22    Laparoscopy 


Family  19    Uvar 

47010 _ 

16.01 
15.11 
11.67 
35.50 
55.13 
49.19 
53.36 
15.06 
19.V 
26.92 
47.12 
18.51 
32.49 

47015  „ 

47100  

47120 

47122  „..„ 

47125 

471M 

• 

47300 

47350 „ 

47360 

47361  _ 

47362 „ 

47400  

38100  ..- „... 

38101  ..„ 

38115  

„ 

14.50 
15.31 
1582 

48000 _ 

2807 

48001 

3545 

48005 



4217 

rmtmf  «i     I  MiiiaaiacnNny 

48020 

481 00 „ 

■•••"' - - — 

15.70 
12.23 
15.85 
22.94 
24.02 
26.40 
17.34 
48.00 
43.75 
47.89 
44.10 
24.64 
24.72 
152B 
14.31 
15.59 
19.72 
18.18 
25.83 

48120  

48140 

48145  _ ..„ 

-- 

48146  ; „ _ 

48148 

48150  

48152  _ 

48153  _ 

48154  _ 

48155  .. . 

48180  

48500 

48510  

48520  

48540  f.. _ 

48545 

48547  

The  RUC  recommended  no  changes  to  the  following  codes  based  on  lack  of  compelling  evklence:  43651.  43652.  44200.  44970.  47562.  47563, 
47564.  47570.  49320.  49650,  and  49651 . 
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The  RUC  also  recommended  that  the 
following  codes  be  referred  to  the  CPT 
Editorial  Panel  for  review  and 
clarification:  36533,  36534,  36535. 
49495,  and  49496. 

HCFA  Proposal: 

The  ACS  conducted  full  stirveys  of  32 
codes,  and  we  agreed  with  the  RUC 
analysis  for  most  of  the  32  codes.  For 
the  other  codes  the  ACS  did 
minisurveys  that  included  pre-,  intra-, 
and  postservice  times  as  well  as  the 
number  and  type  of  postservice  visits. 
These  minisurveys  did  not  include  an 
estimate  of  the  relative  work  for  the 
procedure.  For  this  reason,  the  RUC 
used  an  extrapolation  methodology  to 
arrive  at  its  work  RVU 
recommendations  for  all  codes  that  did 
not  have  a  full  RUC  survey.  To  make 
appropriate  extrapolations,  the  RUC 
divided  all  of  the  general  surgery  codes 
into  families  of  related  procedures.  At 
least  one  code  in  each  family  was  fully 
surveyed.  After  the  RUC  recommended 
work  RVUs  for  each  surveyed  code,  it 
applied  the  percent  change  for  that  code 
to  all  of  the  other  codes  in  the  family. 
When  more  than  one  code  was  fully 
surveyed  within  a  ^mily  of  services,  the 
RUC  extrapolated  the  percentage  firom 
the  fully  surveyed  code  that  would 
produce  the  least  increase  in  work 
RVUs. 

The  validity  of  this  extrapolation 
methodology  relies  on  at  least  two 
things — first,  that  the  relative  work 
values  of  all  codes  in  the  family  were 
correct  before  the  extrapolation  (or  else 
the  extrapolation  perpetuates  and 
magnifies  any  pre-existing  anomalies), 
and  second,  that  the  relative 
misvaluation  of  each  code  in  a  femily  is 
similar. 

We  did  an  analysis  of  all  the  families 
of  codes  in  the  general  surgery  group  to 
determine  whether  the  relative 
valuations  in  the  2001  physician  fee 
schedule  contained  any  anomalies.  If 
any  anomalies  existed,  we  reviewed  the 
RUC  recommendations  to  determine 
whether  the  anomalies  were  addressed 
by  the  RUC  recommendations.  If  the 
anomalies  were  not  corrected,  we  took 
steps  to  correct  them. 

We  also  analyzed  all  of  the 
recommended  values  for  general  surgery 
to  ensure  that  the  percentage  changes 
for  each  fomily  were  appropriate.  To 
determine  if  the  extrapolation  for  each 
femily  was  correct,  we  compared  each 
extrapolated  code  to  codes  in  other 
families,  and  to  codes  in  other 
specialties.  We  compared  extrapolated 
codes  to  codes  whose  current  or  RUC 
recommended  work  RVUs  (firom  the  5- 
year-review)  were  similar  to  the 
extrapolated  code.  We  then  compared 
the  preservice,  intraservice,  and 


postservice  physician  times  as  well  as 
the  niunber  of  postoperative  visits.  In 
addition,  we  generally  determined 
whether  the  survey  vignette  was  typical 
for  the  procedure.  The  following  is  an 
example  of  our  review  of  the  general 
surgery  codes.  Code  35132  (Direct  repair 
of  aneurysm,  false  aneurysm,  or 
excision  (partial  or  total]  and  graft 
insertion,  with  or  without  patch  graft; 
for  ruptured  aneurysm,  iliac  artery 
(common,  internal,  external)  (30.00 
work  RVUs)  with  a  preservice  time  of  67 
minutes,  intraservice  time  of  180 
minutes,  seven  hospital  visits,  and  three 
office  visits  is  similar  to  codes  47712 
[Excision  of  bile  duct  tumor,  with  or 
without  primary  repair  of  bile  duct; 
intrahepatic)  (30.24  work  RVUs)  with  a 
preservice  time  of  75  minutes, 
intraservice  time  of  210  minutes,  one 
intensive  care  unit  visit,  nine  hospital 
visits,  and  three  office  visits  and  43638 
[Gastrectomy,  partial,  proximal, 
thoracic  or  abdominal  approach  and 
esophagogastrostomy  with  vagotomy) 
(29.00  work  RVUs  )  with  a  preservice 
time  of  75  minutes,  intraservice  time  of 
210  minutes,  10  hospital  visits,  and  4 
office  visits.  A  review  of  these  codes 
demonstrates  the  similarity  in 
preservice  and  intraservice  time  and  the 
proposed  RVUs  maintain  relativity 
across  surgical  specialties. 

Upon  completion  of  this  analysis,  we 
propose  to  accept  the  RUC 
reconmiendations  for  the  following 
families  of  services: 
Family  lA  and  IB    Thyroid  and 

Endocrine. 
Family  3    Lymph  Nodes  and  Lymphatic 
■  Channels — Incision/Excision. 
Family  4    Intestines — Excision/ 

Incision. 
Family  5    Intestines — External 

Fistulization. 
Family  9    Anus/Rectum — 1 0-day  global 

period. 
Family  10    Anus/Rectum — Repair. 
Family  1 1    Hernia. 
Family  12    Stomach — Gastrectomy/ 

Vagotomy. 
Famuyl3    Stomach — Incision/ 

Excision/Repair. 
Family  14Aand  C    Abdomen, 

Peritoneum,  Omentum. 
Family  15    Appendectomy. 
Family  16    Rectum-Proctectomy/ 

Excision. 
Family  1 7    Biliary  Tract. 
Family  18    Esophagus — Repair/ 

Reconstruction. 
Family  19  Liver. 
Family  20    Pancreas/Spleen — Incision/ 

Excision/Repair. 
Family  21    Pancreatectomy. 
Family  22    Laparoscopy. 

For  the  above  families,  adopting  the 
RUC-reconunended  RVUs  maintains 


relativity  of  the  codes  based  upon  a 
comparison  of  the  codes  to  procedures 
in  other  families  and  within  the  family. 

For  other  families  of  services,  the 
extrapolation  methodology 
inappropriately  values  codes  or  does  not 
address  current  rank-order  anomalies. 
Application  of  the  percentage  increases 
derived  from  the  RUC's  extrapolation 
methodology  would  only  exacerbate  any 
current  rank-order  anomalies  within 
families.  Below,  we  have  outlined,  for 
each  family  of  services,  our  proposed 
work  RVUs  to  rectify  these  problems. 

Family  2    Lymphadenectomy 

The  RUC  recommended  an  increase  in 
work  RVUs  for  the  fully  surveyed  code 
38745  [Axillary  lymphadenectomy: 
complete)  from  8.84  to  11.0  RVUs  based 
on  comparisons  with  codes  60210 
[Partial  thyroid  lobectomy,  unilateral, 
with  or  without  isthmusectomy),  and 
32100  [Thoracotomy,  major  with 
exploration  and  biopsy).  We  disagree. 
Although  codes  38745  and  60210  are 
performed  in  the  outpatient  setting  and 
32100  is  not,  code  38745  requires  more 
postoperative  wound  care.  Additionedly, 
the  RUC  compared  38745  to  the  pre-5- 
year  review  value  of  32100. 
Subsequently  the  RUC  reviewed  code 
32100  for  the  5-year  review  and  is 
recommending  an  RVU  increase  to 
15.24  RVUs.  Because  the  intraservice 
times  for  codes  38745  and  32100  are 
identical  and  38745  requires  more 
postoperative  wound  care,  a  clear  rank 
order  tmomaly  would  exist  if  38745  was 
valued  at  11.00  work  RVUs  and  32100 
was  valued  at  15.24  work  RVUs. 
Therefore,  we  are  assigning  the  median 
survey  RVUs  of  13.00  to  code  38745.  We 
would  also  note  that  the  survey  RVU 
spread  from  the  25th  percentile  to  the 
75th  percentile  ranged  from  12.15  to 
14.29  RVUs,  which  is  relatively  small. 
An  RVU  of  13.00  places  code  38745  in 
the  correct  rank  order  to  the  comparison 
codes.  To  maintain  relativity  within  this 
family,  we  are  extrapolating  the  47 
percent  increase  in  work  RVUs  of  code 
38745  to  codes  38740  [Axillary 
lymphadenectomy;  superficial)  and 
38760  [Inguinofemoral 
lymphadenectomy,  superficial, 
including  Cloquets  node  (separate 
procedure))  for  proposed  work  RVUs  of 
10.02  and  12.94,  respectively.  However, 
code  38765  [Inguinofemoral 
lymphadenectomy,  superficial,  in 
continuity  with  pelvic 
lymphadenectomy,  including  external 
iliac,  hypogastric,  and  obturator  nodes 
(separate  procedure})  represents  a  rank- 
order  anomaly  as  it  is  currently  valued 
too  high  relative  to  the  other  codes  in 
the  family.  Therefore,  we  are  accepting 
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the  RUC  recommendation  for  code 
38765  of  19.98  work  RVUs. 

Family  6    Colectomy 

The  RUC  recommended  no  change  in 
the  work  RVUs  for  this  family  of  codes 
based  on  lack  of  compelling  evidence 
for  changing  the  RVUs  of  the  fully 
surveyed  code  44140  [Partial 
colectomy).  Moreover,  the  intraservice 
time  for  code  44140  had  not  changed 
since  the  last  5-year  review. 
Additionally,  the  RUC  compared  code 
44140  to  code  32480  [Removal  of  lung, 
other  than  total  pneumonectomy;  sirigle 
lobe  (lobectomy))  and  code  50230 
[Nephrectomy,  including  partial 
ureterectomy,  any  approach  including 
rib  resection;  radical,  with  regional 
lymphadenectomy  and/or  vena  caval 
thrombectomy)  that  have  similar  work 
RVUs  to  44140  and  were  believed  to  be 
longer,  more  intense  procedures  with 
more  postoperative  care.  We  disagree 
with  diis  recommendation.  If  the  RVUs 
for  procedures  in  this  family  are  not 
changed,  the  procedures  will  be 
significantly  undervalued  compared  to 
other  general  surgery  codes  (Family  5 
and  Family  7)  and  vascular  siu^ery 
codes.  As  an  example,  we  note  that  the 
RUC-reconunended  work  RVU  for  code 
44153  Colectomy,  total,  abdominal, 
without  proctectomy;  with  rectal 
mucosectomy,  ileoanal  anastomosis, 
creation  of  ileal  reservoir  (S  or  J),  with 
or  without  loop,  will  significantly 
undervalue  this  code  compared  to  code 
45113,  Proctectomy,  partial,  with  rectal 
mucosectomy,  ileoanal  anastomosis, 
creation  of  ileal  reservoir  (S  or  J),  with 
our  without  loop  ileostomy,  thus 
creating  a^rank-order  anomaly. 

We  compared  code  44140  to  code 
32480  for  which  the  RUC  is 
recommending  a  work  RVU  increase  to 
23.75.  These  procedures  have  similar 
intraservice  times,  and  the  postoperative 
visits  show  that  although  the  initial  care 
required  for  code  32480  is  more  intense, 
the  length  of  stay  for  code  44140  is 
fi«quently  longer.  We  also  compared 
code  44140  to  codes  37617,  Ligation, 
major  artery  (eg  post-traumatic, 
rupture):  abdomen,  and  35221,  Repair 
blood  vessel,  direct;  intra-abdominal. 
Code  37617,  for  which  the  RUC 
recommended  work  RVUs  of  22.06,  is 
an  emergency  operation  with  a  slightly 
shorter  intraservice  time  and  shorter 
hospital  stay.  Code  35221,  which  has 
RUC-recommended  work  RVUs  of 
24.39,  is  also  an  emergency  operation 
with  an  intraservice  time  and  length  of 
stay  identical  to  code  44140.  Based  on 
these  comparisons,  we  believe  that  the 
survey's  25th  percentile  work  RVUs  of 
21.00  are  appropriate  and  correctly  rank 
code  44140  to  the  comparison 


procedures.  This  increase  is  14  percent 
greater  than  the  current  work  RVUs  and, 
with  the  exception  of  the  two  codes 
discussed  below,  applying  this  14 
percent  increase  to  the  other  codes  in 
this  family  will  place  them  in  proper 
relationship  to  other  comparable 
procedures. 

Family  6  contains  two  current  rank- 
order  anomalies:  code  44151, 
Colectomy,  total,  abdominal,  without 
proctectomy;  with  continent  ileostomy, 
has  lower  work  RVUs  than  code  44150, 
Colectomy,  total,  abdominal,  without 
proctectomy;  with  ileostomy  or 
ileoproctostomy,  and  44156,  Colectomy, 
total,  abdominal,  with  proctectomy; 
with  continent  ileostomy,  has  lower 
work  RVUs  than  code  44155, 
Colectomy,  total,  abdominal,  with 
proctectomy;  with  ileostomy.  Code 
44151  is  identical  to  code  44150,  and 
code  44156  is  identical  to  code  44155, 
except  that  codes  44151  and  44156 
involve  the  creation  of  a  "continent 
ileostomy"  instead  of  an  "ileostomy  or 
ileoproctostomy."  The  work  of  creating 
a  "continent  ileostomy"  is  greater  than 
the  work  of  creating  an  "ileostomy  or 
ileoproctostomy."  To  correct  this  rank- 
order  anomaly,  we  applied  the  14 
percent  increase  discussed  above  to 
codes  44150  and  44155.  Next,  we 
determined  the  proper  incremental 
increase  in  work  for  creation  of  a 
"continent  ileostomy"  by  looking  to 
codes  44310,  Ileostomy  or  jejunostomy, 
non-tube  (separate  procedure),  and 
44316,  Continent  Ileostomy  (Kock 
procedure)  (separate  procedure), 
because  the  work  RVUs  of  44316  are  the 
same  as  the  work  RVUs  of  44310  with 
the  addition  of  creating  a  continent 
ileostomy.  We  subtracted  the  RUC- 
recommended  work  RVUs  of  15.95  for 
code  44310  fitim  the  RUC-recommended 
work  RVUs  of  21.09  for  code  44316  and 
divided  by  50  percent  (50  percent 
approximates  die  intraservice  portion  of 
the  extra  work).  This  resulted  in  work 
RVUs  of  2.57  that  we  increased  by  14 
percent  to  yield  work  RVUs  of  2.93.  We 
then  added  2.93  work  RVUs  to  the  RVUs 
for  codes  44150  and  44155  to  yield 
proposed  work  RVUs  of  26.88  for  code 
44151  and  30.79  for  code  44156. 

In  summary,  we  propose  the 
following  work  RVUs  for  the  codes  in 
this  family: 


Code 

WofkRVUs 

44140  

21  00 

44143  

22.99 

44144  

21  53 

44145  

26.42 

44146  

27  54 

44150  

23.95 

44151  

26  68 

44152. 

27.83 

Code 

Woi1(RVU8 

441 53 

30  59 

441 55 

27  86 

44156  

30  79 

With  these  assigned  work  RVUs,  we 
believe  that  Family  6  is  ranked 
appropriately  in  relation  to  other 
general  and  vascular  surgery  codes. 

Family  7    Intestines— Repair 

The  RUC  recommended  an  increase  of 
14'percent  for  all  work  RVUs  in  this 
family  based  on  a  recommended 
increase  in  a  fully  siuveyed  code  44604 
(Suture  of  large  intestine  (colorrhaphy) 
for  perforated  ulcer,  diverticulum, 
wound,  injury  or  rupture  (single  or 
multiple  perforations);  without 
colostomy)  from  14.28  work  RVUs  to 
16.03  work  RVUs. 

We  agree  with  the  increase  in  work 
RVUs  for  code  44604  but  note  that  there 
are  several  rank-order  anomalies 
ciurontly  in  this  family  of  codes  that 
would  be  exacerbated  by  an  across-the- 
board  increase  in  work  RVUs.  Therefore, 
we  propose  to  correct  the  rank-order 
anomalies  as  follows: 

We  propose  16.03  work  RVUs  for 
44602  (Suture  of  small  intestine 
(enterorrhaphy)  for  perforated  ulcer, 
diverticulum,  wound,  injury  or  rupture; 
single  perforation).  The  work  RVUs  for 
code  44602  are  identical  to  the  work 
RVUs  for  code  44604  because  they 
describe  the  same  procedure  except 
code  44604  is  for  the  large  intestine. 

We  propose  work  RVUs  of  19.53  for 
code  44605  (Suture  of  large  intestine 
(colorrhaphy)  for  perforated  ulcer, 
diverticulum,  wound,  injury  or  rupture 
(single  or  multiple  perforations);  with 
colostomy).  The  work  RVUs  for  code 
44605  are  identical  to  the  work  RVUs 
for  code  44604  except  that  code  44605 
includes  creating  a  colostomy  with  the 
attendant  increase  in  postoperative 
wound  care.  The  intraservice  work  of 
creating  a  colostomy  is  captured  by 
subtracting  the  work  RVUs  for  code 
44140  from  code  44143,  which  leaves 
1.99  RVUs.  In  addition,  there  is  one 
extra  postoperative  visit  required  for 
code  44605  that  we  believe  is  equivalent 
to  code  99233  that  has  1.51.  work  RVUs. 
Therefore,  we  added  1.99  and  1.51  work 
RVUs  to  the  work  RVUs  for  code  44604 
to  arrive  at  19.53  work  RVUs  for  code 
44605. 

We  propose  18.66  work  RVUs  for 
code  44603  (Suture  of  small  intestine 
(enterorrhaphy)  for  perforated  ulcer, 
diverticulum,  wound,  injury  or  rupture; 
multiple  perforations).  The  additional 
work  required  for  code  44603  as 
compared  to  code  44602  is  similar  to  the 
additional  work  required  for  code  44605 
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as  compared  to  code  44604  except,  since 
there  is  no  actual  colostomy,  the 
additional  postoperative  visit  is 
comparable  to  code  99231  with  0.64 
work  RVUs.  Therefore,  we  added  work 
RVUs  of  1.99  and  0.64  to  the  work  RVUs 
of  code  44602  to  arrive  at  18.66  work 
RVUs  for  code  44603. 

The  current  work  RVUs  for  codes 
44640  (Closure  of  intestinal  cutaneous 
fistula);  44650  (Closure  of  enteroenteric 
or  enterocolic  fistula);  44660  (Closure  of 
enterovesical  fistula;  without  intestinal 
or  bladder  resection);  and  44661 
(Closure  of  enterovesical  fistula;  with 
bowel  and/or  bladder  resection)  are 
rank-order  anomalies  as  they  are 
undervalued  compared  to  code  44604. 
However,  relativity  among  codes  44640, 
44650,  44660,  and  44661  is  appropriate. 
To  correct  the  anomalies,  we  compared 
codes  44650  to  50525  (Closure  of 
nephrovisceral  fistula  (eg  renocolic) 
including  visceral  repair;  abdominal 
approach),  which  involves  similar 
intraoperative  and  postoperative  work. 
The  intraoperative  work  for  code  50525 
is  greater  than  that  of  code  44650 
because  code  50525  involves  visceral 
repair  but  the  postoperative  work  for 
code  44650  is  greater  than  the 
postopwative  work  for  code  50525 
because  the  fistula  is  enteroenteric  or 
enterocolic  as  opposed  to  renovisceral 
(that  is,  renocolic).  Therefore,  we 
propose  to  assign  22.27  work  RVUs  to 
code  44650  and,  to  keep  the  cturent 
relativity  with  the  other  codes,  we 
propose  21.65  work  RVUs  for  code 
44640,  21.36  work  RVUs  for  code  44660, 
and  24.81  work  RVUs  for  code  44661. 
We  propose  to  accept  the  RUC 
recommendations  for  the  remaining 
codes (44615,  44620,  44625,  44626, 
44680,  44700,  and  44850). 

Family  8  Anus/Rectum — Hemorrhoids/ 
Fistula 

The  RUC  extrapolated  a  14  percent 
decrease  in  work  RVUs  to  all  codes  in 
this  family  based  upon  a  decrease  in 
work  RVUs  for  the  fully  sxirveyed  code 
46262,  Hemorrhoidectomy,  internal  and 
external,  complex  or  extensive;  with 
fistulectomy,  with  or  without 
fissurectomy.  We  agree  with  the  RUC 
recommendation  for  the  surveyed  code, 
but  disagree  with  the  extrapolation  to 
the  anal  fistxda  repair  codes  and  the  anal 
abscess  treatment  codes.  The  surveyed 
intraoperative  time  for  code  46262  is  not 
consistent  with  the  surveyed 
intraoperative  times  for  many  of  the 
other  codes  in  the  family.  Moreover,  the 
work  RVUs  for  many  of  the  codes 
subject  to  the  minisurveys  are 
significantly  less  than  for  code  46262 
and  are  not  comparable.  Therefore,  we 
propose  to  maintain  the  current  RVUs 


for  codes  46270, 46275,  46280,  46288, 
45000, 45020,  45100,  45108,  46040, 
46045,  and  46060.  We  agree  with  the 
RUC  recommendations  and  propose  to 
decrease  the  work  RVUs  for  other  codes 
in  this  family  of  codes  (46250,  46255, 
46257, 46258,  46260,  46261,  46262, 
46934,  46936,  46945,  and  46946). 

Family  14B    Abdomen,  Peritoneum, 
Omentum 

The  RUC  recommended  an  increase 
for  the  fully-surveyed  code  49020, 
(Drainage  of  peritoneal  abscess  or 
localized  peritonitis,  exclusive  of 
appendiceal  abscess;  open,)  bom.  16.79 
work  RVUs  to  20.73  work  RVUs,  the 
25th  percentile  of  surveyed  work  RVUs, 
based  on  a  comparison  to  code  61312 
(Craniectomy  or  craniotomy  for 
evacuation  of  hematoma, 
supratentorial;  extradural  or  subdural). 
We  disagree  and  propose  the  surveyed 
median  work  RVUs  of  22.84.  We 
compared  code  49020  to  code  35151 
(Direct  repair  of  aneurysm,  false 
aneurysm,  or  excision  (partial  or  total) 
and  graft  insertion,  with  or  without 
patch  graft;  for  aneurysm,  false 
aneurysm  and  associated  occlusive 
disease,  popliteal  artery),  48000 
(Placement  of  drains,  peripancreatic,  for 
acute  pancreatitis),  and  code  48140 
(Pancreatectomy,  distal  subtotal,  with 
our  Without  splenectomy:  without 
pancreaticojejunostomy).  Code  48000 
involves  sicker  patients  but  the 
intraoperative  time  (120  minutes)  and 
postoperative  visits  (10-day  length  of 
stay  for  code  48000  with  two  critical 
care  visits  votsus  an  11 -day  length  of 
stay  for  code  49020  with  one  critical 
care  visit)  are  similar,  and  code  48000 
has  RUC-recommended  work  RVUs  of 
28.07.  Code  48140,  with  RUC- 
recommended  work  RVUs  of  22.94,  has 
a  longer  intraoperative  time  (150 
minutes)  with  a  shorter  length  of  stay  (9 
days  with  one  critical  care  visit)  and 
involves  less  sick  patients.  Code  35151, 
with  RUC-recommended  work  RVUs  of 
22.64,  involves  patients  not  nearly  as  ill 
as  patients  for  whom  code  49020  is 
reported,  has  a  surveyed  intraoperative 
time  of  150  minutes,  and  a  5-day  length 
of  stay  with  no  critical  care  visits. 
Therefore,  we  propose  the  median 
surveyed  work  RVUs  of  22.84  for  code 
49020.  Since  the  current  relativity 
within  this  family  is  correct,  we  propose 
to  extrapolate  this  increase  of  36  percent 
to  the  other  codes  in  this  family  and 
value  the  work  as  follows:  49040 
(13.52),  49060  (15.86),  and  49085 
(12.14). 

Comment:  The  American  Society  of 
Colon  and  Rectal  Surgeons  collaborated 
vtrith  the  ACS  and  submitted  12  codes 
for  review  that  they  believe  to  be 


undervalued.  They  also  expressed 
support  for  the  methodology  proposed 
by  ACS  to  value  services.  The  specific 
codes  referenced  were:  44130,  44144, 
44147,  44151,  44156,  44394, 45111, 
45113,  45337,  45339,  45910,  and  46258. 

RUC  Recommendation: 

The  RUC  recommended  increasing 
the  work  RVUs  for  the  following  codes: 
44130  (14.49),  45113  (30.58),  and  45910 
(2.80)  to  retain  current  rank-order  and 
relativity  within  the  grouping  of 
services.  However,  for  code  46258,  the 
RUC  recommended  decreasing  the  work 
RVUs  to  5.73  to  retain  the  current  rank- 
order  and  relativity  within  these 
services. 

For  codes  44147, 44394,  45111, 
45337,  45339,  44144,  44151,  and  44156. 
the  RUC  did  not  receive  compelling 
evidence  to  suggest  an  increase  was 
needed  in  the  work  RVUs;  therefore,  the 
RUC  recommended  that  the  current 
work  RVUs  for  these  codes  be 
maintained. 

HCFA  Proposal:  We  propose  to  accept 
all  but  one  of  the  RUC  recommendations 
for  the  surgical  codes  submitted  by  the 
American  Society  of  Colon  and  Rectal 
Surgeons.  For  code  44147,  Colectomy, 
partial;  abdominal  and  transanal 
approach,  we  are  proposing  to  increase 
the  work  RVUs  by  14  percent  to  20.71. 
This  is  similar  to  the  increase  applied  to 
ACS  family  6  and  will  prevent  a  rank- 
order  anomaly. 

Comment:  The  American  Academy  of 
Otolaryngology-Head  and  Neck  Surgery 
submitted  codes,  on  behalf  of  the 
American  Otological  Society  and  the 
American  Academy  of  Facial  Plastic  and 
Reconstructive  Surgery,  that  they 
believe  to  be  undervalued,  along  with 
suggested  new  work  RVUs  for  each 
service.  However,  subsequent  to  the 
submission  of  their  comments,  the 
specialty  society  chose  not  to  pursue 
revaluing  of  the  following  codes: 
(69450,  69436,  69440,  69631,  69205, 

69801,  69633.  69501,  69632,  69905, 
69666, 69650,  69806,  69667,  69720, 
69641,  69550,  69636,  69637,  69643, 
69140, 69505.  69635,  69502,  69645, 
69511, 69601,  69602,  69642,  69603. 
69644, 69910,  69660,  69604,  69646, 
69662, 69661,  69930,  69145,  69676, 
69310, 69620, 69805,  69670, 69700, 

69802,  69320,  69530,  69820,  68711, 
69840,  69540,  69421,  69552,  69150. 
69915, 69605, 69300,  69000,  69005, 
69020,  69711,  69100,  69105,  69110. 
69120. 69140.  69145.  691500,  69155, 
69200, 69205,  69210,  69220,  69222, 
69300,  69310,  69320,  69400,  69401, 
69405, 69410,  69420,  69421, 69424, 
69433,  69436.  69535.  69554.  69610, 
69725, 69740,  69745,  69950,  69955, 
69960,  69970). 
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RUC  Recommendation:  For  codes 
69990,  11642, 13131,  and  13132,  the 
RUC  recommends  no  change  to  the 
current  RVUs  for  these  services,  as 
compelling  evidence  was  not  provided 
to  demonstrate  the  need  for  an  increase. 

HCFA  Proposal:  We  have  reviewed 
and  propose  to  accept  all  of  the  RUC 
recommendations  for  the  surgical  codes 
submitted  by  the  American  Academy  of 
Otolaryngology-Head  and  Neck  Surgery. 

3.  Thoracic  Surgery 

Comment:  In  their  comments,  the 
Society  of  Thoracic  Surgeons  (STS) 
indicated  that  there  have  been  major 
changes  in  the  practice  of  thoracic 
(urgery  since  the  initial  development  of 
the  physician  fee  schedule.  These  major 
changes  in  surgical  techniques,  along 
with  changes  in  the  typical  patient,  have 
had  an  impact  on  physician  work.  Time 
and  intensity  of  a  niunber  of  procedures, 
including  the  reference  procedures  used 
by  STS,  have  been  affected. 

The  STS  grouped  codes  into  three 
categories:  general  thoracic  s\irgery, 
adult  cardiac  surgery,  and  congenital 
thoracic  surgery.  These  three  categories 
were  grouped  into  23  families  of  codes. 
Each  family  had  an  anchor  code  that 
received  a  full  RUC  survey.  Each  of  the 
remaining  codes  in  a  family  received  a 
minisurvey.  The  minisurvey  collected 
information  on  time  and  the  number  of 
postoperative  visits.  The  minisurvey 
also  asked  respondents  to  estimate  work 
RVUs  for  the  procedure  based  on  the 
reference  service  for  the  family  of  codes. 

The  RUC  had  a  number  of  concerns 
with  the  STS  approach.  They  are  as 
follows:  (1)  The  RUC  concluded  that 
STS  inappropriately  had  the  same 
survey  respondents  review  and  estimate 
both  misvalued  services  and  reference 
services.  (2)  In  many  instances,  the 
respondents  valued  the  code  under 
review  relative  to  their  perception  of 
what  the  reference  code  value  should 
be.  not  the  current  value  of  the  reference 
code.  (3)  The  STS  also  used  too  many 
minisurveys  and  too  few  full  siuveys. 
(4)  Within  a  family  of  codes,  the  STS 
inappropriately  mixed  codes  with 
different  global  poiods. 

To  overcome  these  methodological 
proUems.  the  RUC  first  reviewed  the 
reference  service  that  was  used  for  each 
femily.  and  the  resulting  value  was 
compared  to  the  codes  in  each  family. 
For  the  adult  cardiac  siu^ery  codes,  the 
RUC  developed  a  building-block 
methodology  to  vafidate  the  survey 
results.  For  the  congenital  thoracic 
codes,  previous  RUC  reviews  of  the 
codes  were  used  to  determine  how  the 
work  has  changed  since  the  last  5-year 
review.  In  addition,  for  the  pediatric 
thoracic  codes,  the  specialty's  society's 


presenter  offered  additional  information 
demonstrating  that  the  patient 
population  has  changed,  (for  example, 
more  neonates)  leadhig  to  a  higher 
intensity  of  work. 

Additionally,  The  STS  subsequently 
chose  not  to  pursue  review  of  code 
33207  under  the  5-year  review. 

RUC  Recommendations:  The  RUC 
reviewed  89  thoracic  surgery  codes.  Of 
this  total,  the  RUC  recommended 
increases  for  44  codes,  no  changes  for  43 
codes,  and  decreases  for  2  codes.  The 
recommendations  by  family  are  as 
follows: 

Family  1 :  The  RUC  generally  found 
that  the  STS  had  not  furnished 
compelling  evidence,  or  that  the  STS 
inappropriately  compared  codes  with  a 
zero  global  period  to  codes  with  a  90- 
day  global  period.  The  RUC 
recommended  no  increase  in  work 
RVUs  for  codes  32000,  32005,  32020, 
32035,  32225,  32602,  32651,  and  32652. 
The  RUC  recommended  increases  in 
work  RVUs  for  code  32220  (24.00)  and 
code  32320  (24.00),  based  on  the 
median  surveyed  work  RVUs  which 
would  place  these  codes  in  proper  rank 
order. 

Family  2:  The  RUC  recommended 
increases  for  code  32440  (25.00)  based 
on  the  median  survey  value,  and  code 
32480  (23,75)  based  on  the  value  of 
43415.  The  RUC  also  recommended 
increases  in  work  RVUs  for  codes  32100 
(15.24)  and  32110  (23.00)  based  on  a 
comparison  to  code  58150.  These  values 
place  all  these  codes  in  propOT  rank 
order. 

Family  3:  The  RUC  recommended 
increases  in  codes  32482  (25.00)  and 
32500  (22.00).  based  on  the  STS 
surveyed  median  work  RVUs  for  each 
code,  which  would  create  the  proper 
rank  order  within  the  family  of  codes. 

Family  4:  The  RUC  recommended  no 
increase  for  code  32655  because  the  STS 
had  not  furnished  compelling  evidence 
for  an  increase  in  work.  The  RUC 
recommended  increases  for  codes  31600 
(7.18)  and  32500  (22.00)  based  on 
siuvey  data,  a  sickw  patient  population, 
and,  in  the  case  of  31600,  comparison  to 
35474. 

Family  5:  The  RUC  recommended 
increases  for  codes  38746  (4.89)  based 
on  the  work  RVU  for  38747,  but 
recommended  no  increases  for  codes 
39010,  39220  or  39400  due  to  lack  of 
compelling  evidence  or  inappropriate 
comparisons  to  codes  with  90-day 
global  periods. 

Family  6:  The  RUC  agreed  with  the 
STS  analysis  of  woric  for  codes  43107 
(40.00)  aiKl  43112  (43.50)  and  stated 
that  using  the  survey  median  for  each 
code  correctly  rank  ordered  these  codes 
in  the  family  of  esophagectomy  codes. 


Family  7:  The  RUC  recommended  an 
increase  for  code  43117  (40.00)  after 
comparing  it  to  the  reference  service 
code  43361  which  had  similar  data.  The 
RUC  also  recommended  an  increase  for 
code  43122  (40.00)  based  on  the  survey 
median  of  40.00  work  RVUs  which 
correctly  rank  ordered  this  code  in  the 
family  of  esophagectomy  codes. 

Fondly  8:  The  KUC  recommended  no 
increase  for  codes  31625  or  31645 
because  the  STS  did  not  furnish 
compelling  evidence  for  an  increase  in 
work. 

Family  9:  The  RUC  reconunended 
increases  for  the  following  codes:  33400 
(28.50),  33405  (35.00),  33406  (37.50). 
33411  (36.25),  33412  (42.00),  and  33413 
(43.50),  based  on  a  building-block 
approach  that  used  code  33405  as  the 
anchor  code  for  this  family. 

Family  10:  The  RUC  recommended 
increases  for  the  following  codes:  33426 
(33.00),  33427  (40.00).  33430  (33.50), 
and  33475  (33.00),  based  on  a  building- 
block  approach  that  used  code  33427  as 
the  anchor  code  for  this  family.  The 
RUC  recommended  no  increases  for 
codes  33425  or  33468  because  the 
building-block  approach  did  not 
support  the  STS's  requested  increase. 

Family  1 1 :  The  RUC  recommended 
increases  for  the  following  codes:  33510 
(29.00),  33511  (30.00),  33512  (31.80), 
and  33513  (32.00),  based  on  a  building- 
block  approach  that  used  code  33512  as 
the  anchor  code  for  the  family.  The  RUC 
recommended  decreases  for  codes 
33514  (32.75)  and  33516  (35.00).  These 
were  the  values  recommended  by  the 
STS  and  validated  through  the  building- 
block  approach. 

Family  12:  The  RUC  recommended  no 
increases  fw  the  following  add-on 
codes:  33517,  33518,  33519,  33521, 
33522,  33523,  and  33530,  t>ecause  it 
believes  that  they  were  inappropriately 
siuveyed  as  90-day  global  procedure 
codes  and  the  resiilts  were  not  reliable. 

Family  13:  The  RUC  recommended 
increases  in  work  RVUs  for  the 
following  codes:  33533  (30.00),  33534 
(32.20),  33535  (34.50),  and  33536 
(37.50),  based  on  a  building-block 
approach  that  used  code  33533  as  the 
anchor  code  fm  the  family  of  codes.  The 
RUC  recommended  no  increase  for  code 
33530  because  it  is  an  add-on  code  and 
was  inappropriately  siuveyed  as  a  90- 
day  global  sunical  procedure. 

Family  14:  Tne  RUC  recommended 
increases  in  work  RVUs  in  the  follov^ing 
codes:  33860  (38.00),  33861  (42.00), 
33863  (45.00),  and  33870  (44.00)  based 
on  a  building-block  approach  that  used 
code  33860  as  the  anchor  code  for  the 
family.  The  RUC  recommended  no 
increase  for  code  33945  because  the 
building-block  approach  did  not 
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support  the  higher  value  requested  by 
theSTS. 

Family  15:  The  RUC  recommended  no 
increases  in  work  RVUs  for  the 
following  codes:  33750,  33820,  and 
33840,  (hie  to  lack  of  compelling 
evidence  to  support  an  increase. 

Family  16: Tne  RUC  recommended  an 
increase  in  code  33660  (30.00)  based  on 
intraservice  work  RVUs  for  33401  and 
pre-  and  postservice  work  RVUs  for 
33641.  The  RUC  recommended  no 
increase  in  code  33641  as  it  did  not  find 
any  compelling  evidence  to  warrant  a 
change  in  the  work  RVUs. 

Family  1 7:  The  RUC  recommended  no 
increase  in  work  RVUs  for  code  33415, 
because  it  did  not  believe  that  the 
typical  patient  for  this  procedure  has 
changed,  and  the  minisurvey  did  not 
provide  compelling  evidence  to  justify  a 
change  in  the  work  RVUs.  However,  the 
RUC  recommended  an  increase  in  work 
RVUs  in  code  33681  (30.61),  because  the 
intraservice  intensity  of  33681  is  more 
complex  than  it  was  5  years  ago. 

Family  18:  The  RUC  reconunended 
increases  in  the  following  codes:  33615 
(34.0e).  33670  (35.iO),  and  33730 
(34.25)  based  on  a  comparison  to  code 
33412. 

Family  19:  The  RUC  reconunended 
increases  in  work  RVUs  for  the 
following  codes:  33611  (34.00).  33612 
(35.00),  33694  (34.00)  and  33697 
(36.00).  The  RUC  compared  the 
intraservice  time  of  code  33611  to  the 
family  anchor  code  of  33694  and 
recommended  34.00  work  RVUs  to 
maintain  proper  rank  order  in  the 
bmily.  The  RUC  compared  code  33612 
to  code  33611  and  agreed  code  33612 
was  equivalent  to  33611  plus  1 
additional  work  RVU.  The  RUC 
compared  code  33694  to  33412  and 
concluded  that  all  measures  of 
physician  work  were  greater  for  33694. 
The  RUC  compared  code  33697  to 
33694  and  recommended  36.00  work 
RVUs  to  maintain  rank  order.  The  RUC 
recommended  no  increase  for  33767 
because  there  was  no  compelling 
evidence  for  a  change  in  the  work  RVUs. 

Family  20:  The  RUC  recommended  an 
increase  in  code  33617  (37.00),  after 
comparing  it  to  code  33412  and  noting 
that  33617  has  greater  intraservice  time 
and  higher  intensity  ranking  than  code 
33412 

Family  21 :  The  RUC  recommended  an 
increase  in  code  33619  (45.00)  after 
comparing  it  to  codes  48150  and  62530. 

Family  22:  The  RUC  recommended  an 
increase  in  code  33506  (35.50)  to 
preserve  proper  rank  order  within  this 
family.  The  RUC  recommended  an 
increase  in  code  33770  (37.00)  after 
finding  that  the  work  of  this  code  is 
more  than  that  of  the  comparison  code 


33697.  The  RUC  recommended  an 
increase  in  code  33778  (40.00),  after 
comparing  it  to  33870,  and  33412  which 
are  less  intense  procedures.  The  RUC 
recomjnended  an  increase  in  code 
33780  (41.75),  based  on  a  comparison  to 
33778.  33780  involves  more  work  and 
warrants  an  additional  1.75  RVUs  due  to 
the  additional  35  minutes  of  intraservice 
time. 

Family  23:  The  RUC  recommended  an 
increase  in  code  33786  (39.00)  aStm 
comparing  it  to  33412,  which  has  less 
time  and  intensity.  Given  the  limited 
specialty  survey  data,  the  RUC  believed 
that  the  recommended  increase  in  code 
33919  to  40.00  work  RVUs  was 
warranted,  but  that  the  survey  did  not 
support  a  value  higher  than  the  median 
survey  value. 

Based  on  information  supplied  to  the 
RUC,  the  RUC  did  not  recommend  a 
change  in  RVUs  for  codes  32520.  33917, 
31622,  and  32657.  For  codes  32095, 
33410  and  32491,  the  RUC  indicated 
that  it  had  recently  reviewed  these 
codes,  and  thus  it  recommended  no 
change.  The  RUC  recoomiended  that 
codes  33875,  33877,  43107,  and  43112 
be  refnred  to  the  CPT  Editorial  Panel. 

HCFA  Proposal: 

We  validated  the  RUC 
recommendations  by  comparing  the 
thoracic  surgery  codes  to  vascular 
surgery  and  general  surgery  codes  and 
propose  to  use  the  RUC-reconmiended 
worie  RVUs  for  the  thoracic  codes  based 
on  our  own  analysis.  The  following  is 
an  example  of  our  review  of  the  thoracic 
surgery  codes.  We  compared  code  32440 
(Removal  of  lung,  total 
pneumonectomy)  (25.00  work  RVUs) 
with  a  preservice  time  of  90  minutes, 
intraservice  time  of  160  minutes,  one 
intensive  care  imit  visit,  six  hospital 
visits,  and  three  office  visits  with  the 
following  surgical  codes  in  other 
surgical  specialties:  code  34151 
[Embolectomy  or  thrombectomy,  with  or 
without  catheter;  renal,  celiac, 
mesentery,  aortoiliac  artery,  by 
abdominal  incision)  (25.00  work  RVUs) 
with  a  preservice  time  of  75  minutes, 
intraservice  time  of  150  minutes,  seven 
hospital  visits,  and  three  office  visits 
and  code  44150  [Colectomy,  total, 
abdominal,  without  proctectomy;  with 
ileostomy  or  ileoproctostomy)  (23.95 
work  RVUs)  with  a  preservice  time  of  63 
minutes,  intraservice  time  of  200 
minutes,  eight  hospital  visits,  and  three 
office  visits.  A  review  of  these  codes 
demonstrates  the  similarity  in 
preservice  time  and  intraservice  time 
and  the  proposed  RVUs  maintains 
relativity  across  siirgical  specialties. 


4.  Orthopedic  Surgery 

Comment:  The  American  Academy  of 
Orthopaedic  Surgeons  forwarded  42 
codes  for  review.  It  indicated  that  these 
codes  were  undervalued  when 
compared  to  their  respective  reference 
codes. 

RUC  Recommendation: 

The  RUC  recommended  increasing 
the  work  RVUs  for  the  following  codes: 
29883  (11.05)  because  this  service 
consists  of  two  procedures;  29889 
(16.00)  based  on  increase  in  post  and 
intraservice  work;  29450  (2.08)  based  on 
the  increased  intraservice  time  for 
manipulating  the  foot  of  the  patient; 
code  28299  (9.18)  which  is  of  value 
equal  to  the  refiarence  code,  with  the 
understanding  that  the  code  be  sent  to 
CPT  Editorial  Panel  to  better  define  the 
code;  code  28705  (18.80).  which  more 
accurately  reflects  the  work  of  the  two 
distinct  services  of  this  procedure  (ankle 
fusion  and  triple  arthrodesis);  code 
23472  (21.10)  to  correct  a  rank-order 
anomaly;  code  26562  (1S.00)  to  correct 
a  rank-order  anomaly;  code  28245  (8.50) 
to  correct  a  rank-<Hder  anomaly;  code 
27675  (35.00)  noting  that  this  is  a  major 
opoation  and  there  is  increased 
intraservice  time  with  respect  to  the 
reference  code;  code  27077  (40.00) 
noting  that  this  a  major  operation  and 
there  is  increased  iatraservice  time  with 
respect  to  the  reference  code;  27284 
(23.45)  because  this  is  the  value  for  code 
27227  that  has  identical  pre-,  intra-,  and 
postservice  times;  code  27286  (23.45)  to 
avoid  creating  a  rank-order  anomaly  due 
to  the  recommended  work  RVUs 
increase  of  code  27284;  code  27822 
(11.00)  to  correct  an  existing  rank-order 
anomaly;  code  27823  (13.00)  to  avoid 
creating  a  rank-order  anomaly  caused  by 
increasing  code  27822;  code  28445 
(15.62)  to  correct  a  rank-order  anomaly 
and  appropriately  reflect  the  work 
involved;  code  27724  (18.20)  to  reflect 
the  work  for  obtaining  a  graft  that  was 
not  included  in  the  last  5-year  review. 

The  RUC  believed  that  the  commenter 
provided  no  compelling  evidence  to 
revise  the  work  RVUs  for  codes  27280, 
27282, 23585,  23615,  23630,  23680, 
24545, 27216,  27217,  27218,  27226, 
27236, 27513.  27536,  27828,  23485, 
24435,  27472,  28322,  and  28420. 
Therefore,  the  RUC  recommended  the 
current  work  RVUs  be  maintained  for 
these  codes. 

The  RUC  referred  the  following  codes 
to  the  CPT  Editorial  Panel  for 
clarification:  23076,  24076.  25076, 
27048,  27328,  27619,  and  20205, 
because  these  codes  are  being  reported 
incorrectly. 

HCFA  Proposal: 
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We  propose  to  accept  all  but  one  of 
the  of  the  RUC  recommendations  for  the 
orthopedic  surgery  codes.  For  code 
20245,  [Biopsy,  bone,  excisional;  deep 
(eg,  humerus,  ischium,  femur),  the  RUC 
recommended  an  increase  from  3.95 
work  RVUs  to  8.5  work  RVUs  and 
compared  code  20245  to  codes  27635 
(£xcjsjon  or  curettage  of  bone  cyst  or 
benign  tumor,  tibia  or  fibula),  and  27607 
(Incision  (eg,  osteomyelitis  or  bone 
abscess),  leg  or  ankle)  (work  RVUs  of 
7.78  and  7.97,  respectively),  because  it 
believed  the  work  required  for  code 
20245  was  similar  to  the  work  required 
for  these  codes.  The  survey  for  code 
20245  compared  the  code  to  code 
27635.  The  intraservice  times  were 
similar  (90  versus  85  minutes)  and  the 
amount  of  postservice  was  similar  (169 
versus  163  minutes).  However,  the 
survey  median  work  RVUs  were  13  and 
the  25th  percentile  RVUs  were  8.5.  The 
RUC  recommended  the  25th  percentile 
RVUs  because  the  RVUs  were 
reasonably  close  to  the  RVUs  for  code 
27635.  We  agree  that  the  current  work 
RVUs  are  a  rank-order  anomaly  with 
code  20240  [Biopsy,  bone,  excisional; 
superficial  (eg,  ilium,  sternum,  spinous 

erocess,  ribs,  trochanter  or  femur)); 
owever,  we  disagree  with  the  RUC 
recommendation.  The  intraservice  work 
of  a  deep  excisional  bone  biopsy  is 
similar  to  the  work  of  excising  a  bone 
cyst  or  benign  timior  from  the  tibia  and 
fibula  (code  27635).  This  is  reflected  in 
the  similarity  in  their  pre-,  intra-,  and 
postservice  times.  Moreover,  the 
vignette  used  for  code  20245  was 
atypical  in  that  it  involved  an  ischial 
lesion,  whereas  the  code  is  also  to  be 
reported  for  lesions  of  the  humerus  and 
femur.  Lesions  of  the  himierus  and 
femur  require  less  dissection  and  would 
be  more  comparable  to  lesions  of  the 
tibia  and  fibula.  Moreover,  code  27635 
requires  complete  removal  of  a  known 
lesion,  whereas  code  20245  is  only  an 
excisional  biopsy.  Additionally,  we  are 
concerned  about  the  spread  of  work 
RVUs  in  the  work  survey  (25th 
percentile  was  8.5  RVUs  and  50th 

Kjrcentile  was  13.0  work  RVUs)  and 
ck  of  consistency  with  the  time  data 
from  the  survey.  We  do  not  believe  there 
is  compelling  evidence  that  the  work  of 
code  20245  is  greater  than  the  work  of 
code  27635  and  are  therefore  proposing 
to  assign  7.78  work  RVUs  to  code  20245, 
which  is  identical  to  work  RVUs  for  the 
reference  service  code  27635. 

6.  Ophthalmology 

Comment:  The  American  Academy  of 
Ophthalmology  submitted  comments 
requesting  nine  codes  be  reviewed, 
including  one  code  for  evaluation  of  the 
global  period  and  not  the  work  RVU. 


The  specialty  society  subsequently 
chose  not  to  pursue  review  of  codes 
66170,  66172,  and  67108. 

RUC  Recommendation : 

The  RUC  agreed  with  the  request  from 
the  specialty  society  to  change  the 
global  period  from  90  days  to  10  days 
for  code  65855  [Laser  surgery  of  eye) 
and  also  reduced  the  work  RVUs  to  3.85 
to  accoimt  for  this  reduction  in  the 
global  period.  The  RUC  noted  that  code 
67218  includes  two  procedures,  and  the 
specialty  society  indicated  that  this  was 
not  reflected  in  the  original  valuation. 
To  correct  this  error,  a  building-block 
approach  was  used  to  arrive  at  new 
RVUs  more  reflective  of  the  work  of 
both  procedures.  The  RUC 
recommended  work  RVUs  of  18.53  for 
this  service.  For  code  92018,  the  RUC 
acknowledged  that  the  preservice  work 
of  this  service  was  greater  than  the 
standard  office  procediue  because  of  the 
need  for  anesthesia.  While  concerned 
about  the  reliability  of  the  data 
provided,  the  RUC  recommended  that 
the  work  RVUs  be  increased  to  2.50,  as 
it  suggested  during  the  first  5-year 
review,  with  the  imderstanding  that  the 
code  would  be  sent  to  the  CPT  Editorial 
Panel  for  clarification. 

For  codes  66180,  66986,  67028,  and 
67904,  the  RUC  believed  that  the 
commenters  provided  no  compelling 
evidence  to  justify  an  increase  in  the 
work  RVUs;  therefore,  the  RUC 
recommended  maintaining  the  current 
value  for  this  code. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  ophthalmology  codes. 

6.  Urology 

Comment:  The  American  Urological 
Association  presented  four  codes  for 
review:  50230,  51595,  51596.  and 
38780.  They  believed  that  the  work 
RVUs  for  these  codes  do  not  account  for 
all  the  in-hospital  and  office-based 
postoperative  care. 

R  UC  Recommendation :   - 

The  RUC  questioned  the  arguments 
for  an  increase  in  RVUs,  noting  that 
there  was  no  compelling  evidence 
presented  for  reconunending  an  increase 
for  three  of  these  codes  (51595,  51596 
and  38780).  However,  the  RUC  noted 
that  the  code  descriptor  for  code  50230 
includes  the  term  "and/or  vena  caval 
thrombectomy"  which  impacts  the  work 
RVU.  The  RUC  agreed  to  refer  this  code 
back  to  the  CPT  Editorial  Panel  to 
separate  these  two  distinct  services  so 
each  may  be  reported  and  valued 
appropriately. 

HCFA  Proposal: 


We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  urology  codes. 

7.  Obstetrics/Gynecology 
a.  Specialty  Comments 

Comment:  The  American  College  of 
Obstetrics  and  Gynecology  (AGOG) 
referenced  35  codes  in  their  written 
comments  submitted  to  us.  The 
specialty  sociefy  chose  not  to  pursue  the 
review  of  work  RVUs  for  code  57555.  as 
well  as  the  work  RVUs  for  codes  59150 
and  59151. 

RUC  recommendation: 

The  RUC  recommended  increases  in 
the  RVUs  for  the  following  codes:  38572 
(16.59)  that  would  align  the  code 
relative  to  the  work  of  other 
laparoscopic  codes;  56515  (2.76).  which 
was  not  the  value  requested  by  the 
specialty  group  but  was  the  value 
assigned  to  code  46924.  which  has 
comparable  work  and  intraservice  time; 
56740  (4.57)  based  on  a  modified 
building-block  approach,  which  was 
similar  to  ACOG's  approach;  57100 
(1.20)  as  presented  by  the  specialty 
society;  58152  (20.60)  in  recognition 
that  the  current  work  RVUs  are  less  than 
the  RVUs  for  code  58150  performed 
alone  even  though  58152  combines  the 
work  of  codes  58150  and  58840;  58260 
(12.98)  to  reflect  work  of  additional 
office  visits  included  in  the  procedure; 

58262  (14.77)  to  accurately  reflect  the 
work  of  its  component  procedures; 

58263  (16.06).  58275  (15.76),  58270 
(14.26)  and  58280  (17.01)  to  maintain 
relativity  within  femily  of  hysterectomy 
codes;  58267  (17.04)  because  the 
procedure  is  currently  undervalued 
since  it  encompasses  three  separate 
components;  58285  (22.26),  which  was 
lower  than  requested  by  the  specialty 
group,  but  which  the  RUC  believed  was 
more  reflective  of  the  work  for  the 
procedure;  58600  (5.60)  based  on 
similarity  of  this  procedure  to  code 
58670;  58605  (5.00)  to  reflect  the 
slightly  lower  pre-,  intra-,  and  post- 
times  for  this  code  as  compared  to 
58670;  58611  (1.45)  to  appropriately 
reflect  the  increase  in  preservice  work: 
58700  (12.05)  reflecting  the  higher 
technical  skill  associated  with  this 
procedure  (removing  only  fallopian  tube 
versus  ovary  and  fallopian  tube);  58740 
(14.00)  to  reflect  increase  in  intra- 
service time  and  postoperative  work; 
58825  (10.98)  which  aligns  the  work 
value  with  other  codes  with  similar 
work;  58920  (11.36)  to  correct  a  rank- 
order  anomaly;  58950  (16.93)  which 
combines  both  codes  58720  and  49255 
and  applies  the  multiple  procedure  rule; 
58951  (22.38)  based  on  the  similarity  of 
work  to  58285  which  has  the  same 
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recommended  value;  59812  (4.01)  based 
on  the  similarity  of  work  to  code  59820: 
59870  (6.01)  based  on  increased 
physician  work  and  postoperative  time. 

The  RUC  indicated  that  the 
commenter  provided  no  compelling 
evidence  to  support  an  increase  in  the 
work  RVUs  for  codes  38571.  57130, 
57292,  57307,  57505.  58323. 58400. and 
58805. 

For  code  58820,  the  RUC  indicated 
that  this  service  had  recently  been 
reviewed  by  the  RUC  and.  therefore,  the 
current  work  RVUs  should  be 
maintained. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  obstetrics/gynecology  codes. 

b.  Other  Concerns 

We  have  been  alerted  to  concerns  that 
certain  female-specific  procedures  may 
be  undervalued.  Our  staff  has  reviewed 
the  work  RVUs  associated  with  a 
number  of  female-specific  procedures, 
including  major  and  minor  surgical 
procediues  as  well  as  several 
laparoscopic  procedures  and  has 
determined  that,  for  the  most  part,  the 
RVUs  assigned  seem  reasonable  and 
consistent  with  the  time,  intensity,  and 
postoperative  care  involved  with  the 
procedures.  However,  there  were  several 
codes  that  seemed  to  be  inappropriately 
valued  as  compared  to  other  similar 
procedures.  These  procedures  are:  code 
56515  (Destruction  of  vulvar  lesions, 
extensive);  code  57100  [Biopsy  of 
vagina);  code  56605  (Biopsy  of  vulva); 
code  58100  [Biopsy  of  endometrium); 
and  code  56810  (Perineoplasty). 

We  forwarded  two  of  tnese  codes 
(codes  56515  and  57100)  to  the  RUC  for 
review  under  the  5-year  refinement 
process,  and  the  RUC  has  recommended 
an  increase  in  work  RVUs  fm  both  of 
these  codes. 

We  have  referred  the  remaining  three 
codes  that  appear  to  be  misvalued  to  the 
RUC  for  review,  and  we  anticipate 
receiving  a  response  from  the  RUC  that 
we  can  consider  in  the  November  1, 
2001  final  rule. 

8.  Gastroenterology 

Comment:  The  American  Society  for 
Gastrointestinal  Endoscopy  (ASGE), 
American  College  of  Gastroenterology 
(ACG),  and  the  American 
Gastrointestinal  Association  (AGA) 
provided  comments  describing 
gastrointestinal  services  that  they 
believed  to  be  misvalued.  Their 
comments  focused  on  the  identification 
of  specific  services  whose  work  RVUs 
they  believe  are  too  low  in  comparison 
to  other  gastroenterology  services  when 
comparing  time  and  intensity  of  the 


procedures.  They  also  expressed 
concern  that  the  work  RVUs  for  all 
gastroenterology  procedures  involving 
conscious  sedation  are  substantially 
undervalued  and  need  to  be  increased 
because  of  the  added  requirements 
associated  with  conscious  sedation. 

RUC  Recommendation : 

With  regard  to  conscious  sedation,  the 
RUC  was  concerned  about — (1)  The 
need  to  break  out  different  levels  of 
physician  work  for  conscious  sedation, 
and  (2)  many  gastroenterology  codes 
have  been  previously  valuedwith 
conscious  sedation  included  and  some 
codes  were  not  valued  with  conscious 
sedation  included.  Therefore,  the  RUC 
agreed  to  create  a  foint  RUC  and  CPT 
workgroup  to  review  and  define  the 
issues  related  to  conscious  sedation. 
Based  upon  information  presented  by 
the  specialty  at  the  February  2001  RUC 
meeting,  the  RUC  agreed  that  elements 
of  conscious  sedation  have  changed 
over  the  past  5  years;  however,  the  RUC 
was  not  able  to  quantify  the  change  in 
physician  work.  While  the  RUC  did  not 
recommend  a  specific  increase,  it  did 
recommend  and  urge  us  to  allow 
separate  reporting  and  payment  of 
conscious  sedation  codes  99141  and 
99142  when  conscious  sedation  is  not 
inherently  included  as  a  component  of 
the  physician  work  of  the  procedure. 

Based  on  technological  advances, 
increased  complexity  in  procedure,  and 
changes  in  patient  population  the  RUC 
recommended  an  increase  in  work 
RVUs  for  the  following  codes:  43219 
(3.18);  43239  (2.87);  43244  (5.05);  43247 
(3.59):  43249  (3.35);  43255  (4.82);  43259 
(8.59);  43263  (7.29);  43265  (10.02); 
43269  (8.21);  44388  (3.70);  44389  (4.26); 
44390  (4.81):  44391  (5.18);  44392  (4.81); 
44393  (5.00);  and  45380  (4.44). 

Based  on  the  lack  of  compelling 
evidence  to  increase  the  work  RVUs,  the 
RUC  recommended  that  the  current 
work  RVUs  be  maintained  for  the 
following  codes:  43217,  43228,  43246, 
43251,  43258.  44394.  45383,  45384. and 
45385. 

HCFA  Proposal: 

The  RUC  reviewed  a  selected  series  of 
gastrointestinal  endoscopy  codes  for  the 
5-year  review.  These  codes  included 
endoscopy  of  the  esophagus,  stomach, 
duodenum,  small  intestine,  large 
intestine,  stoma,  and  biliary  tree.  The 
RUC  recommended  increases  in  work 
RVUs  for  some  of  the  codes  and  no 
change  in  work  for  other  codes. 
Unfortimately,  the  RUC  could  not 
review  all  of  the  endoscopy  codes  in 
each  femily  and,  therefore,  was  in  the 
position  of  having  to  make 
recommendations  that  would  likely 
cause  new  rank-order  anomalies  or 
exacerbate  existing  rank-order 


anomalies  within  and  among  these 
families.  Furthermore,  creation  of  rank- 
order  anomalies  across  specialties  was 
also  likely.  For  example,  a 
bronchoscopic  biopsy  would  be  valued 
significantly  less  than  a  gastrointestinal 
endoscopic  biopsy  if  the  gastrointestinal 
endoscopic  biopsy  was  increased  in 
value. 

Although  we  are  concerned  that  some 
of  these  endoscopy  codes  may  be 
misvalued,  we  are  proposing  to  keep  all 
work  RVUs  for  gastrointestinal 
endoscopy  codes  unchanged.  However, 
we  believe  that  a  comprehensive  review 
of  the  work  RVUs  for  all  gastrointestinal 
endoscopy  codes  is  warranted. 
Therefore,  we  are  asking  the  RUC  to 
perform  a  comprehensive  review  of  all 
gastrointestinal  endoscopy  codes  to 
ensure  that  all  codes  are  properly 
valued,  and  that  no  rank-order 
anomalies  within  and  across  specialties 
are  created  or  exacerbated.  We  hope  to 
receive  recommendations  from  the  RUC 
for  these  codes  in  time  for  the  proposed 
physician  fee  schedule  regulation  in 
2002. 

Below  we  discuss  our  reasons  for 
proposing  to  reject  the  recommended 
work  increases  for  each  code.  However, 
we  note  that  many  new  gastrointestinal 
endoscopy  CPT  codes  were  created  for 
use  in  2002  and  reviewed  by  the  RUC 
concurrent  with  the  5-year  review. 
Recommendations  for  these  new  codes 
were  made  by  comparing  them  to  the 
ciurent  work  RVUs  of  existing 
gastrointestinal  endoscopy  codes,  some 
of  which  were  reviewed  as  part  of  the 
5-year  review.  Therefore,  any  increases 
in  work  RVUs  for  codes  in  the  5-year 
review  will  likely  invalidate  the  work 
RVUs  for  many  of  the  new  codes 
reviewed  by  the  RUC.  Furthermore, 
proposals  have  been  made  for  even 
more  gastrointestinal  endoscopy  CPT 
codes  for  CYs  2002  and  2003.  We  want 
to  ensure  that  these  new  codes  are 
properly  reviewed  and  appropriate  work 
RVUs  assigned,  Until  a  comprehensive 
review  of  all  gastrointestinal  endoscopy 
codes  is  performed  we  do  not  believe 
this  is  possible. 

Code  43219.  Esophagoscopy,  rigid  or 
flexible:  with  insertion  of  plastic  tube  or 
stent: 

The  RUC  recommended  an  increase  in 
work  RVUs  from  2.8  to  3.18  based  upon 
the  increased  complexity  of  the 
condition  of  patients  receiving  these 
stents.  The  current  work  increment 
between  this  code  and  43200  (1.21 
RVUs)  has  been  used  extensively  by  the 
RUC  to  make  recommendations  for 
other  endoscopic  stent  placement 
procedures.  Therefore,  in  spite  of  this 
recommendation,  it  appears  that  the 
RUC  and  the  specialists  who  perform 
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this  procedure  agree  that  the  correct 
increment  for  stent  placement  is  1.21 
work  RVUs.  If  the  work  RVUs  for  code 
43219  were  accepted,  many  other 
recommendations  from  the  RUC  would 
need  to  be  reevaluated.  Furthermore,  it 
is  unclear  from  the  vignette  used  to 
value  this  procedure  whether  or  not 
predilation  of  the  esophagus  was 
included  in  the  work  of  this  code. 
Currently,  code  43226  describes  the 
work  of  predilation  and  may  be  billed 
in  addition  to  code  43219.  The 
incremental  work  for  placing  a  tracheal 
stent  with  predilation  (the  difference  in 
work  between  codes  31622  and  31631) 
is  1.59  work  RVUs.  This  is  significantly 
less  than  the  current  work  increment  for 
esophageal  stent  placement  with 
predilation,  1.96  (1.21  -f  .75). 
Additionally,  the  vignette  describes 
placement  of  an  expandable  wire  mesh 
stent  but  the  code  is  also  used  for  plastic 
stents,  placement  of  which  may  require 
less  work.  We  propose  maintaining  the 
current  RVU  for  this  code  in  view  of 
these  concerns  and  the  rank-order 
anomalies  that  would  be  created  by 
accepting  the  RUC  recommendation. 

Code  43239  (Upper  gastrointestinal 
endoscopy  including  esophagus, 
ttomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate;  with  biopsy, 
fvngJe  or  multiple): 

Tne  RUC  recommended  an  increase  in 
work  RVUs  from  2.69  to  2.87  based  on 
a  larger  number  of  biopsies  obtained 
during  a  procediire.  The  RUC  also  stated 
that  technological  advances  alloMring  for 
greater  precision  and  detail  in  finding 
abnormalities  have  increased  the  need 
for  this  service.  The  RUC  also  stated  that 
technological  advances  have  allowed  for 
more  immediacy  of  results  which 
increases  the  post  service  work  in 
conve3ring  the  biopsy  informati9D  and 
treatment  guidance  to  the  patient.  We 
would  note  that  the  current  work 
increments  for  all  endoscopic 
gastrointestinal  biopsy  codes  (described 
as  the  base  procedure  with  "biopsy, 
■ingle  or  multiple")  are  0.3  RVUs. 
Accepting  the  RUC  recommendation 
would  increase  this  increment  to  0.48 
work  RVUs  while  keeping  all  the  other 
biop^  increments  at  0.3  work  RVUs, 
creating  a  clear  rank-order  anomaly. 
Furthermore,  this  code  is  used  for 
"single"  biopsies,  and,  with  the  increase 
in  work,  these  biopsies  woiild  be 
overvalued.  We  also  do  not  imderstand 
how  technological  advances  in  locating 
lesions  and  getting  more  immediate 
results  increases  the  work  of  the 
procedure  itself.  Therefore,  we  propose 
maintaining  the  current  work  RVU  for 
this  procedure. 

Code  43244  (Upper  gastrointestinal 
endoscopy  including  esophagus, 


stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate:  with  band 
ligation  of  esophageal  and/or  gastric 
varices)  and  43255  (Upper 
gastrointestinal  endoscopy  including 
esophagus,  stomach,  and  either  the 
duodenum  and/or  jejunum  as 
appropriate:  with  control  of  bleeding, 
any  method): 

The  RUC  recommended  an  increase  in 
work  RVUs  for  code  43255  from  4.4  to 
4.82  work  RVUs  based  on  new 
technology,  such  as  lasers,  to  control 
bleeding.  The  RUC  also  states  that  this 
new  tedbnology  increases  the  intensity 
of  the  procedure.  However,  the  vignette 
used  to  survey  code  43255  describes  use 
of  cautery  to  control  bleeding.  The  work 
for  this  code  must  be  appropriate  for  all 
methods  of  controlling  bleeding  and  the 
vignette  miist  represent  the  typical  case. 
The  current  work  increment  for  "control 
of  bleeding,  any  method"  for 
gastrointestinal  endoscopic  procedures 
is  2.01  woric  RVUs.  Acceptance  of  the 
RUC  recommendation  for  code  43255 
would  make  this  work  increment  2.43 
RVUs,  for  upper  gastrointestinal 
endoscopy  only,  creating  a  clear  rank- 
order  anomaly. 

The  RUC  recommended  an  increase  in 
work  RVUs  for  code  43244  from  4.59  to 
5.05  RVUs,  based  on  the  increased 
number  of  bands  used  to  treat 
esophageal  varices.  However,  the  RUC 
agreed  that  the  work  RVUs  for  code 
43244  were  similar  to  the  work  RVUs 
for  code  43255.  Therefore,  accepting  the 
RUC  recommendation  for  code  43244 
and  not  code  43255  would  create  a  clear 
rank-order  anomaly.  We  believe  that 
these  two  codes  should  have  similar 
work  RVUs.  Therefore,  we  propose  to 
maintain  the  current  work  RVUs  for 
these  procediires. 

Code  43247  (Upper  gastrointestinal 
endoscopy  including  esophagus, 
'stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate;  with  removal 
of  foreign  body): 

The  RUC  recommended  an  increase  in 
work  RVUs  for  this  code  from  3.39  to 
3.59  work  RVUs  based  on  increased 
complexity  of  the  condition  of  patients 
imdergoing  this  procedure  with  a 
concomitant  increase  in  risk  of 
morbidity.  The  RUC  used  a  building- 
block  approach  to  validate  its 
acceptance  of  the  median  work  RVUs 
from  the  survey.  We  do  not  fully 
understand  the  building-block  analysis 
the  RUC  used  but  believe  it  was  invalid. 
Moreover,  the  oirrent  work  increment 
for  "removal  of  foreign  body"  for 
gastrointestinal  endoscopy  procedures 
is  1.0  work  RVUs.  Acceptance  of  the 
RUC  recommendation  would  create  a 
clear  rank-order  anomaly.  Therefore,  we 


propose  to  maintain  the  current  Wf»k 
RVUs  for  this  procedure. 

Code  43249  (Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate:  with  balloon 
dilation  of  esophagus  (less  than  30mm 
diameter)): 

The  RUC  recommended  an  increase 
from  2.9  to  3.35  worii  RVUs  for  this 
code  based  on  increased  complexity  of 
the  condition  of  patients  undergoing 
this  procedure.  The  current  work 
increment  for  "balloon  dilation  of 
esophagus  (less  than  30  mm  diameter)" 
is  0.51  RVUs  for  both  the  esophagus  and 
upper  gastrointestinal  endoscopy 
families.  Since  this  is  the  same 
procedure  in  both  families,  it  is  unclear 
why  the  work  shoiild  be  increased  to 
0.96  work  RVUs  for  the  upper 
gastrointestinal  family  only.  Accepting 
the  RUC  recommendation  would  create 
a  clear  rank-order  anomaly.  Therefore, 
we  are  proposing  to  maintain  the 
current  work  RVUs  for  this  code. 

Code  43259  (Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach,  and  either  the  duodenum  and/ 
or  jejunum  as  appropriate:  with 
endoscopic  ultrasound  examination): 

The  RIX:  recommended  an  increase  in 
work  RVUs  from  4.59  to  8.59  based  on 
the  complexity  of  the  equipment  and 
the  skill  and  judgement  required.  The 
RUC  also  noted  that  the  survey  results 
supported  this  procedure  as  more 
difficult  than  an  endoscopic  retrograde 
cholan^o-pancreatoffaphy  (ERCP).  The 
RUC  then  used  the  folloMring  building- 
block  methodology:  (1)  The  RUC  added 
1.5  work  RVUs,  which  was 
approximately  75  percent  of  the 
dinerence  between  the  RUC 
recommendation  frtun  the  last  5-year 
review  (6.11  work  RVUs)  and  the  woiic 
RVUs  that  we  assigned  (4.0  work  RVUs). 
(2)  The  RUC  then  added  2.2  work  RVUs, 
which  are  the  work  RVUs  of  code 
93312.  Not  only  do  we  disagree  with  the 
RUC  methodology  for  this 
recommendation,  but  we  also  note  that 
the  RUC  has  used  the  current  work 
RVUs  for  code  43259  to  value  not  only 
other  gastrointestinal  transendoscopic 
ultrasound  procedtues  but  also  many 
transendoscopic  ultrasoimd  guided 
biopsy  codes.  We  would  also  note  that 
the  RUC  has  recently  re-evaluated  code 
43231,  Esophagoscopy,  rigid  or  flexible; 
with  endoscopic  ultrasound 
examination,  and  will  be  sending  a  new 
recommendation  to  us  regarding  the 
work  valuation  of  this  procedure. 
Accepting  the  RUC  recommendation  fbr 
this  code  would  be  inconsistent  with 
the  RUC's  reevaluation  of  code  43231, 
would  invalidate  the  work  valuation  of 
many  other  gastrointestinal  endoscopy 
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codes,  and  would  create  numerous  rank- 
order  anomalies.  Therefore,  we  propose 
to  maintain  this  code  at  its  current  work 
RVUs. 

Codes  43263  (Endoscopic  retrograde 
cholangio-pancreatography  (ERCP); 
with  pressure  measurement  of  sphincter 
of  Oddi  (pancreatic  duct  or  common 
bile  duct)),  43265  (FRCP;  with 
endoscopic  retrograde  destruction, 
lithotripsy  of  stone(s),  any  method),  and 
43269  (ERCP;  with  endoscopic 
retrograde  removal  of  foreign  body  and/ 
or  change  of  tube  or  stent): 

The  RUC  recommended  an  increase  in 
work  RVUs  from  6.19  to  7.29  for  code 
43263  baled  on  the  need  to  measure 
pressures  in  both  the  biliary  and 
pancreatic  sphincters  as  well  as  the 
need  for  prolonged  postoperative 
monitoring.  The  RUC  arrived  at  its 
recommendation  by  adding  1.1  work 
RVUs  (the  value  of  code  99214)  to  the 
current  work  RVUs.  We  disagree  with 
valuing  a  post  procedure  observation 
period  as  equal  to  an  evaluation  and 
management  service.  Furthermore, 
increasing  the  value  of  this  code  while 
not  adjusting  the  values  of  codes  43262, 
43267,  and  43268  creates  clear  rank- 
order  anomalies. 

The  RUC  recommended  an  increase  in 
work  RVUs  from  8.9  to  10.02  for  code 
43265  based  on  a  rank-order  anomaly 
with  code  43264.  The  RUC  compared 
survey  times  to  the  Harvard  study  times 
for  this  code  and  used  a  building-block 
method  to  arrive  at  its  recommendation. 
We  do  not  fully  understand  the  RUC 
methodology  and  disagree  with  the 
conclusion.  The  Harvard  study  time 
data  show  less  time  for  code  43265  than 
for  code  43264,  which  would  indicate 
that  the  current  valuations  of  these 
codes  are  correct.  Moreover,  increasing 
the  value  of  43265  while  not  adjusting 
codes  43264,  43267.  and  43268  would 
create  clear  rank-order  anomalies. 

The  RUC  recommended  an  increase  in 
work  RVUs  from  6.04  to  8.21  for  code 
43269  based  on  a  rank-order  anomaly 
between  this  code  and  code  43268.  The 
RUC  used  a  building-block  methodology 
adding  0.82  work  RVUs  to  the  work 
RVUs  of  code  43268  (7.39)  to  arrive  at 
its  recommendation.  We  disagree  with 
the  RUC  methodology  of  using  an 
evaluation  and  management  service  to 
'arrive  at  its  recommendation  since  this 
is  an  invasive  procedure.  Fiirthermore, 
we  believe  increasing  the  value  of  this 
code  creates  a  rank-order  anomaly  with 
codes  43271  and  43272.  Therefore,  we 
are  proposing  maintaining  the  current 
work  RVUs  of  all  three  of  these  codes. 

Codes  44388  (Colonoscopy  through 
stoma;  diagnostic  with  or  without 
collection  of  specimen(s)  by  brushing  or 
washing  (separate  procedure)),  44389 


(Colonoscopy  through  stoma;  with 
biopsy,  single  or  multiple),  44390 
(Colonoscopy  through  stoma;  with 
removal  of  foreign  body),  44391 
(Colonoscopy  through  stoma;  with 
control  of  bleeding,  any  method)  44392 
(Colonoscopy  through  stoma;  with 
removal  oftumorfs),  polyp(s),  or  other 
lesion(s)  by  hot  biopsy  forceps  or  bipolar 
cautery),  and  44393  (Colonoscopy 
through  stoma;  with  ablation  of 
tumor(s),  polyp(s),  or  other  lesion(s)  not 
amenable  to  removal  by  hot  biopsy 
forceps,  bipolar  cautery  or  snare 
technique). 

These  codes  are  in  the  same  family  of 
c6des.  and  the  RUC  recommended 
increases  in  work  RVUs  for  all  these 
codes  based  on  a  misvaluation  of  the 
base  code  in  this  family  of  codes,  code 
44388.  The  RUC  valued  it  similarly  to 
code  45378.  We  disagree.  We  think  this 
creates  a  clear  rank-order  anomaly 
between  the  value  of  this  family  and  the 
value  of  the  colonoscopy  family  of 
codes  beginning  with  code  45378. 
Colonoscopy  through  a  stoma  is  clearly 
less  work  than  colonoscopy  of  the 
complete  colon  and  it  has  been  valued 
as  such  since  the  inception  of  the 
physician  fee  schedule.  We  question  the 
acciuacy  of  the  surveyed  intraservice 
time  for  this  service.  Because  of  our 
nonacceptance  of  the  increase  in  work 
RVUs  for  the  base  code  in  this  family, 
we  must  also  not  accept  the 
recommendations  for  all  other  increases 
in  work  RVUs  for  other  codes  in  this 
family.  Moreover,  the  recommendations 
create  increments  of  work  for  "biopsy, 
single  or  multiple,"  "removal  of  foreign 
body,"  "control  of  bleeding,  any 
method,"  "removal  of  timiors,"  and 
"ablation  of  tumors,"  which  are 
inconsistent  with  the  same  increments 
for  the  colonoscopy  family  of  codes 
beginning  with  code  45378.  Accepting 
these  RUC  reconunendations  would 
create  clear  rank-order  anomalies  that 
do  not  currently  exist.  Therefore,  we  are 
proposing  to  maintain  the  current  work 
RVUs  for  these  procedures. 

Code  45380  (Colonoscopy,  flexible, 
proximal  to  splenic  flexure;  with  biopsy, 
sirigle  or  multiple). 

The  RUC  recommended  an  increase  in 
work  RVUs  from  3.98  to  4.44  for  this 
code  l)ased  on  the  increased  number  of 
biopsies  generally  taken  during  this 
procedure  and  the  increased  difficulty 
in  removing  these  polyps.  The  current 
work  increment  for  "biopsy,  single  or 
multiple"  for  gastrointestinal 
endoscopic  procedures  is  0.3  work 
RVUs.  Accepting  the  RUC 
recommendation  would  create  a  clear 
rank-order  anomaly.  Moreover,  we  note 
that  this  code  is  also  used  for  single 
biopsies  that  would  become 


significantly  overvalued  if  we  accepted 
the  RUC  recommendation.  Therefore, 
we  are  proposing  to  maintain  the 
current  work  RVUs  for  this  code. 

In  summary,  we  believe  the  only  way 
to  accurately  value  gastrointestinal 
endoscopy  procedures  is  to  evaluate  the 
entire  series  of  codes,  including  all 
families  of  codes  (esophagus,  upper 
gastrointestinal,  ERCP,  and  colonoscopy 
etc.)  at  the  same  time.  Only  then  can 
appropriate  incremental  work  RVUs  be 
determined  without  creating  rank-order 
anomalies.  We  would  also  suggest  that 
the  RUC  consider  reorganization  of  all 
these  codes  to  facilitate  more  accvirate 
coding  (for  example,  to  determine 
whether  every  family  of  codes  needs  a 
code  for  "removal  of  foreign  body"  or 
whether  the  base  code  be  revalued  to 
include  more  procedures  than  it 
ciurently  does). 

We  suggest  that  while  the  RUC  is 
reevaluating  these  codes  that  it  delay 
making  recommendations  on  any  new 
codes  for  this  series  so  that  conflicting 
recommendations  are  not  made  and  the 
chance  of  creating  rank-order  anomalies 
is  minimized. 

With  respect  to  the  RUC 
recommendation  concerning  reporting 
and  payment  of  conscious  sedation 
codes  90141  and  90142,  we  will  be 
reviewing  data  concerning  this  issue. 
Any  proposals  we  would  have 
concerning  pajonent  and  reporting  of 
conscious  sedation  codes  would  be  the 
subject  of  future  rulemaking. 

9.  Pulmonary  Medicine/Critical  Care 

Comment:  Several  specialty  groups, 
including  the  societies  for  piilmonary 
medicine  and  critical  care,  indicated 
that  codes  36620  and  36489  were 
undervalued.  Commenters  indicated 
that  the  vyork  RVUs  for  code  36489 
should  be  greater  than  the  work  RVUs 
for  the  reference  service  code,  36010, 
because  there  is  more  work  involved. 
Commenters  also  stated  that  code  36620 
is  undervalued  as  compared  to  the 
reference  code  36140,  because  there  are 
more  variables  affecting  the  work 
involved  with  this  procedure. 

These  specialty  groups  also  requested 
that  codes  99291  and  99292  be 
evaluated  because  the  groups  claimed 
they  were  undervalued. 

RUC  Recommendation: 

For  code  36489.  the  RUC  noted  that 
there  is  additional  work  and 
postoperative  time  involved  in  this 
procedure  as  compared  to  that  of  the 
reference  service  code  36010,  and 
recommended  work  RVUs  of  2.50  which 
are  higher  than  the  reference  service 
code  36010  (2.43),  which  corrects  the 
rank-order  anomaly.  With  respect  to 
36620,  the  RUC  compared  this 


Federal  Register /Vol.  66,  No.  Ill /Friday,  June  8,  2001 /Notices 


31063 


procedure  to  the  reference  service  (code 
36140)  and  agreed  that  this  service 
appeared  to  be  undervalued.  However, 
the  RUC  was  concerned  that 
anesthesiologists  who  perform  this 
procedure  over  80  percent  of  the  time 
did  not  comment  or  participate  in  the 
survey  conducted  by  the  specialty 
groups.  The  RUC  concluded  that  code 
36620  should  be  referred  to  the  CPT 
Editorial  Panel  to  clarify  the  appropriate 
^use  of  this  code. 

The  RUC  recommended  maintaining 
the  work  RVUs  for  critical  care  services 
(codes  99291  and  99292)  due  to  the  lack 
of  compelling  evidence  to  recommend 
an  increase  in  the  work  RVUs  above  the 
2001  work  RVUs  of  4.00  and  2.00, 
respectively. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  pulmonary  medicine  and  critical 
care  codes. 

10.  Cardiology 

Comment:  The  American  College  of 
Cardiology  (ACC)  recommended  review 
of  three  procedure  codes  under  the  5- 
year  refinement.  They  are  code  93350, 
which  was  not  reviewed  during  the  first 
5-year  review  but  which  the  ACC 
believes  is  imdervalued;  and  codes 
33234  and  33235,  which  ACC  argues  are 
undervalued  because  it  does  not  believe 
the  codes  reflect  the  level  of  difficulty 
associated  with  the  procedures. 

RUC  Recommendation: 

The  RUC  supported  an  increase  in  the 
work  RVUs  for  code  93350  to  accoimt 
for  the  increased  work  and  more 
complex  conditions  of  the  patient 
population  as  supported  by  survey 
information  submitted.  The  RUC 
recommendation  was  to  increase  the 
work  RVUs  to  1.48.  For  codes  33234  and 
33235,  they  recommended  that  no 
change  be  made  in  the  work  RVUs 
because  both  procedures  had  been 
recently  reviewefd  by  the  RUC. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  cardiology  codes. 

11.  Pediatrics 

Comment:  The  American  Academy  of 
Pediatrics  (AAP)  submitted 
approximately  40  codes  involving 
several  specialty  areas  and  indicated 
that  they  believed  these  services  are 
undervalued,  particularly  when  they  are 
provided  to  the  pediatric  population.  A 
few  of  these  codes  were  also  submitted 
by  other  specialty  groups  and  are 
discussed  under  those  areas  (codes 
29450,  99291,  and  99292).  The  AAP 
subsequently  indicated  to  the  RUC  that 
they  were  not  interested  in  pursuing  the 


review  of  the  work  RVUs  for  the 
following  codes  for  this  5-year  review: 
11100, 11730, 17000. 17003, 17004, 
20600,  36600,  52300,  52327,  and  52340. 

RUC  Recommendation: 

For  codes  36400  and  36405,  the  RUC 
agreed  that  an  increase  in  the  work 
RVUs  appeared  to  be  warranted  and 
recommended  work  RVUs  of  0.38  and 
0.32,  respectively.  However,  for  codes 
94640,  99440,  99233,  99273,  and  99274, 
the  RUC  indicated  that  compelling 
evidence  was  not  provided  to  suggest  a 
recommendation  to  increase  the  work 
RVUs  and  thus  the  current  RVUs  should 
be  maintained  for  these  services. 

The  RUC  recommended  that  the 
following  codes  be  submitted  to  the  CPT 
Editorial  panel  for  further  consideration: 
12001,  12002.  36406,  36520,  50200, 
90935,  90937,  90945,  90947,  90989, 
90993,  90997,  94664,  and  94665. 

For  codes  99295, 99296.  99297, 
99298,  and  99436,  the  RUC 
recommended  no  change  in  the  work 
RVUs  for  these  services  because  these 
services  had  recently  been  reviewed  by 
the  RUC. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  but  two  of  the  RUC 
recommendations  for  the  pediatric 
codes. 

For  code  36400  (Venipuncture,  under 
age  3  years;  femoral,  jugular  or  sagittal 
sinus),  the  RUC  recommended  an 
increase  in  work  RVUs  from  0.18  to 
0.38.  The  RUC  survey  compared  this 
code  to  code  36410  (Drawing  blood, 
child  over  3  or  adult,  necessitating 
physician 's  skill  (separate  procedure), 
for  diagnostic  or  therapeutic  purposes) 
(work  RVUs  of  0.18).  The  survey  times 
indicated  that  the  pre-,  intra-,  and 
postservice  times  for  code  36400  were 
less  than  the  times  for  code  36410.  The 
median  work  RVUs  frt}m  the  survey 
were  0.71,  and  the  25th  percentile  work 
RVUs  were  0.30.  The  specialty  society 
recommended  work  RVUs  of  0.71,  citing 
the  change  in  population  of  patients 
requiring  this  procedure  (being  younger 
and  smaller).  The  RUC  also  compared 
code  36400  to  code  99212  (Office/ 
outpatient  visit,  established  patient) 
with  work  RVUs  of  0.45  and  believed 
the  work  RVUs  of  code  36400  were 
comparable  to  the  work  RVUs  of  code 
99212).  The  RUC  then  recommended 
work  RVUs  between  the  25th  percentile 
of  the  survey  and  the  work  RVUs  of 
code  99212.  We  do  not  believe  it  is 
appropriate  to  compare  the  work  RVUs 
of  a  venipuncture  to  the  work  of  an 
evaluation  and  management  service. 
Furthermore,  we  are  concerned  about 
the  spread  in  the  survey  work  RVUs 
from  0.30  at  the  25th  percentile  to  0.71 
at  the  median.  In  view  of  the  survey 


times  being  less  than  the  reference  code 
(with  work  RVUs  of  0.18).  the 
inconsistency  of  the  survey  times  with 
the  survey  RVUs,  and  the  inappropriate 
comparison  to  an  evaluation  and 
management  service,  we  are  proposing 
to  continue  the  work  RVUs  of  code 
36400  as  0.18  work  RVUs. 

For  code  36405  (Venipuncture,  under 
age  3  years;  scalp  vein),  the  RUC 
recommended  an  increase  in  work 
RVUs  from  0.18  to  0.32.  The  survey 
compared  code  36405  to  code  36410. 
The  pre-,  intra-,  and  postservice  times 
for  code  36405  were  less  than  the  times 
for  the  reference  code.  The  survey  RVUs 
were  widely  spread  with  the  25th 
percentile  work  RVUs  being  0.2  and  the 
median  work  RVUs  being  0.4.  The  RUC 
also  compared  code  36405  to  code 
99212  (0.45)  and  recommended  a  value 
between  the  survey  25th  percentile 
work  RVUs  and  the  work  RVUs  for  code 
99212.  Our  concerns  about  this 
recommendation  are  similar  to  the 
concerns  about  the  recommendation  for 
code  36400.  In  view  of  the  survey  times, 
the  wide  range  of  survey  work  RVUs, 
and  the  inappropriate  comparison  to  an 
evaluation  and  management  service,  we 
are  proposing  to  continue  the  work 
RVUs  of  code  36405  at  0.18. 

12.  Pediatric  Surgery 

Comment:  The  American  Pediatric 
Surgical  Association  (APSA)  stated  that 
the  pediatric  surgery  procedure  codes 
are  misvalued  and  included 
recommended  work  RVUs.  While  they 
suggested  reductions  in  the  work  RVUs 
of  codes  46705  and  46715  to  retain 
relativity  in  the  family  of  services,  they 
believed  that  the  majority  of  the  codes 
they  provide  are  significantly 
undervalued.  The  association  justifies 
the  need  to  increase  the  work  RVUs  for 
these  services  based  on  one  or  more  of 
the  following  rationales: 

•  A  change  in  practice  and 
technology. 

•  A  change  in  the  patient  population 
for  which  the  code  is  most  frequently 
applied. 

•  An  undervaluation  of  the 
postservice  work  in  the  global  period. 

•  Rank -order  anomalies. 

•  Extended  postoperative  critical 
care.  It  is  the  provision  of  very 
intensive,  prolonged  services  with  long 
episodes  of  critical  care  and  long 
hospital  stays  that  account  for  the  very 
high  work  RVUs  recommended  for  some 
procedures.  APSA  subsequently 
indicated  that  they  did  not  want  to 
pursue  review  of  two  codes  under  the  5- 
year  review:  43305  and  60280. 

RUC  Recommendation: 
The  RUC  recommended  that  the 
suggested  decreases  in  the  work  RVUs 
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for  codes  46705  and  46715  be 
implemented.  The  recommended  work 
RVUs  are  6.90  for  code  46705  and  7.20 
for  code  46715. 

Based  on  the  information  provided  by 
the  specialty  society,  the  RUC 
recommended  increasing  work  RVUs  for 
the  following  codes  to  address  the 
undervalued  physician  work  in  the 
intra-  and  postservice  periods,  the 
extended  critical  care  services,  and  a 
change  in  patient  population:  39503 
(95.00);  44055  (22.00);  46716  (15.07); 
46730  (26.75);  46735  (32.17);  46740 
(30.00);  46742  (35.80);  46744  (52.63); 
46746  (58.22);  46748  (64.21);  49215 
(33.50);  and  49605  (76.00). 

The  RUC  did  not  receive  compelling 
evidence  to  suggest  that  an  increase  is 
needed  in  the  work  RVUs  for  these 
codes: 36822, 451^0.  45121,  47701,  and 
49606. 

The  RUC  recommended  that  the 
following  codes  be  referred  to  the  CPT 
Editorial  Panel  for  clarification  and 
review:  21740, 43310,  43312, 49495. 
and  49496.  In  some  instances,  new 
codes  may  need  to  be  created  to 
accurately  value  services  performed  on 
the  pediatric  and  adult  population. 

HCFA  Proposal: 

We  propose  to  accept  all  but  two  of 
the  RUC  recommendations  for  the 
pediatric  sxirgery  codes.  The  RUC 
recommended  large  increases  in  work 
RVUs  for  codes  39503  (Repair,  neonatal 
hernia,  with  or  without  chest  tube 
insertion  and  with  or  without  creation  of 
ventral  hernia)  and  49605  (Repair  of 
large  omphalocele  or  gastrochsis;  with 
or  without  prosthesis)  for  both  of  these 
procedures  (an  increase  from  37.54  to 
95.0  woric  RVUs  for  code  39503  and 
from  24.94  to  76.0  work  RVUs  for  code 
49605).  These  increases  were  based 
entirely  on  the  increase  of  postoperative 
work  required  for  these  procedures, 
resulting  in  an  increase  of 
approximately  50  work  imits  for  each 
code.  Both  procedures  are  performed  on 
neonates  who  require  prolonged  stays  in 
the  intensive  care  unit  postoperatively. 
We  understand  that  the  postoperative 
care  may  be  performed  by  the  surgeon, 
the  intensivist,  or  both  physicians.  In 
situations  where  the  postoperative  care 
is  provided  by  both  physicians,  we 
could  make  duplicate  payments  for 
postoperative  care  if  we  continue  to 
value  these  as  90-day  global  procedures. 
To  permit  the  physician  who  is 
performing  the  postoperative  care  to  be 
appropriately  paid,  but  prevent 
duplicate  payment  for  the  same 
services,  we  are  considering  a  reduction 
in  the  global  period  (for  example, 
making  the  global  period  10  or  0  days). 
If  we  shortened  the  global  period  for 
these  services,  appropriate  work  RVUs 


consistent  with  this  change  would  need 
to  be  developed.  If  the  surgeon  provides 
postoperative  care  outside  of  the  10-day 
global  period  (that  is,  10  days  after  the 
date  of  surgery)or  outside  of  the  0-day 
global  period  (that  is,  the  day  after 
surgery)  he  or  she  would  bill  separately 
for  those  services.  Moreover,  if  the 
intensivist  provides  the  postoperative 
care,  then  the  intensivist  would  bill  for 
the  service,  and  there  would  be  no 
duplicate  payment  to  the  surgeon. 

Based  on  tne  above  discussion,  we  are 
proposing  to  maintain  the  ciurent  RVUs 
for  these  two  CPT  codes  (39503  and 
49605)  as  an  interim  for  2002  and  would 
ask  the  RUC  to  submit  work  RVU 
recommendations  for  these  codes 
valued  with  reduced  global  periods  (a  0- 
day  or  10-day  period).  We  would 
consider  the  RUC  recommendations  and 
make  a  proposal  to  initiate  a  change  to 
the  global  period  as  well  as  associated 
RVUs  in  next  year's  proposed  rule.  We 
invite  comments  on  the  issue  of 
reducing  the  global  period  for  these 
services  and  welcome  any  alternative 
suggestions  that  we  coidd  consider  that 
address  our  concerns  of  eliminating 
duplicate  payment. 

13.  Radiology 

Comment:  The  American  College  of 
Radiology  (ACR)  identified  three  codes 
that  they  believe  are  undervalued.  The 
code  76065,  radiologic  examination  of 
an  infent,  is  most  commonly  performed 
in  the  situation  of  alleged  child  abuse 
and  requires  a  significant  amount  of 
physician  work.  Additionally, 
radiologists  indicated  that  the  work 
RVUs  for  two  mammography  procedure 
codes  (codes  76090  and  76091)  are  not 
reflective  of  the  amount  of  physician 
work  necessary  to  perform  all  the 
requirements  for  the  government 
regulated  procedures  and  ACR 
standards.  The  level  of  quality  control 
and  quality  assurance  requirements 
instituted  by  the  Food  and  Drug 
Administration  (FDA)  and 
Manmiography  Quality  Standards  Act  of 
1992  (MQSA)  have  increased  the  level 
of  physician  time  outside  of  the  direct 
patient  care  time.  The  current  work 
RVUs  assigned  to  these  codes  are  not 
adequate  to  perform  this  procediu^  in 
accordance  with  Federal  regulations  or 
ACR  standards.  ACR  contended  the 
combination  of  increased  mental  effort 
and  judgement,  psychological  stress, 
time,  and  intensity  mandate  that  the 
work  RVUs  for  these  codes  should  be 
increased. 

RUC  Recommendation: 

The  RUC  noted  that  the  intensity  for 
code  76065  is  higher  than  the  reference 
service  code  76062  and  that  for 
intraservice  work  the  physician 


typically  reviews  more  films.  The  RUC 
recommended  work  RVUs  of  0.70  for 
code  76065.  For  the  mammography 
procedure  codes,  the  RUC  was  in 
agreement  that  as  a  result  of  the 
revisions  of  the  MQSA  requirements, 
which  require  the  physician  to  code 
radiologic  results  using  BIRADs 
terminology  and  require  that  separate 
reports  be  sent  to  the  patient  and 
referring  physician,  the  codes  result  in 
increased  physician  time,  mental  effort, 
and  judgement.  In  addition,  code  76091 
is  a  bilateral  mammography  requiring 
two  studies  to  be  performed.  Based  on 
survey  information,  the  RUC 
determined  the  25th  percentile  of  the 
survey  was  the  appropriate  value  and 
recommended  work  RVUs  of  0.70  for 
code  76090  and  0.87  for  code  76091. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  all  of  the  RUC  recommendations 
for  the  radiology  codes  discussed  above. 

We  would  also  note  that  section  104 
of  the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (Public  Law  106-554)  puts 
screening  mammography  under  the 
physician  fee  schedule  for  services 
furnished  beginning  January  1,  2002. 
We  will  include  our  recommendation  of 
the  work  RVUs  for  this  service  foj  CY 
2002  as  part  of  the  physician  fee 
schedule  proposed  rule  for  CY  2002. 

Because  this  will  be  a  new  code  in  the 
physician  fee  schedule,  we  have  asked 
the  RUC  to  recommend  work  RVUs  for 
screening  manunography. 

14.  Plastic  Surgery 

Comment:  The  American  Society  of 
Plastic  Surgery  (ASPS)  requested  that 
codes  42205  and  49905  be  reviewed 
under  the  5-year  review.  ASPS 
indicated  that  there  currently  is  a  rank- 
order  anomaly  for  code  42205  that  was 
created  when  other  codes  in  the  family 
of  codes  were  reviewed  and  increased 
during  the  first  5-year  review.  They 
recommended  an  increase  to  the  work 
RVUs  (9.59  to  12.0)  for  this  code  that 
would  reestablish  rank-order  in  the  cleft 
palate  family  of  codes.  With  respect  to 
code  49905,  ASPS  stated  that  this  code 
is  currently  designated  as  an  add-on 
code,  which  was  not  the  intent  of  the 
specialty  group  when  they  submitted 
the  proposal  to  the  AMA  CPT  Editorial 
Panel  in  1991  for  creation  of  this  code. 
They  also  disa^^e  with  our  assiunption 
that  pre-  and  postoperative  work  was 
included  in  the  RUC-recommended 
work  RVUs  that  we  reduced.  ASPA 
recommended  that  code  49905  be 
changed  from  an  add-on  to  a  primary 
procedure  code  with  a  90-day  global 
period  and  be  assigned  work  RVUs 
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comparable  to  those  of  code  15374 
(17.79). 

RUC  Recommendation: 

The  RUC  reviewed  code  42205  and 
recommended  an  increase  in  the  work 
RVUs  (for  work  RVUs  of  13.29),  which 
will  correct  the  existing  rank-order 
anomaly  in  this  family  of  codes.  The 
RUC  recommended  that  code  49905  be 
referred  to  the  CPT  Editorial  Panel  for 
review. 

HCFA  Proposal: 

We  have  reviewed  and  proposed  to 
accept  the  RUC  recommendations  for 
the  plastic  surgery  codes. 

C.  Other  Comments 

1.  Anesthesia  Services 

The  American  Society  of 
Anesthesiologists  (ASA)  contended  that 
the  work  of  anesthesia  services  is 
imdervalued  by  almost  31  percent.  (This 
initial  request  was  subsequently 
adjusted  based  on  additional 
discussions  with  the  RUC.) 

As  required  by  law,  we  base  Medicare 
payments  for  anesthesia  services  on 
allowable  base  and  time  units.  We  have 
developed  a  uniform  relative  value 
guide  in  which  the  base  unit  per 
anesthesia  code  is  largely  based  on  the 
American  Society  of  Anesthesiologists' 
1988  relative  value  guide. 
Anesthesiologists  report  the  actual 
anesthesia  time  for  each  procedure  on 
the  claim,  and  the  carrier  converts  the 
time  to  time  units.  The  carriers  then 


multiply  the  sum  of  the  base  units  and 
time  imits  by  the  anesthesia  conversion 
factor. 

We  used  the  results  of  the  original 
Harvard  Study  on  work  to  determine  the 
adjustment  to  the  anesthesia  CF  imder 
the  physician  fee  schedule  in  1992. 
(Anesthesia  services  do  not  have  work 
RVUs.  Therefore,  if  work  RVUs  of  other 
physician  services  are  increased  an 
adjustment  has  to  be  made  to  the 
anesthesia  CF  so  that  the  work  of 
anesthesia  services  remains  on  the  same 
scale  as  other  physician  work.) 

In  the  first  5-year  review  of  work,  we 
accepted  the  RUC's  recommendation 
that  the  work  of  anesthesia  services  was 
undervalued  by  22.76  percent,  which 
resulted  in  a  16  percent  increase  in  the 
anesthesia  CF. 

The  approach  to  this  5-year  review 
used  by  the  ASA  involves  a  physician 
survey  and  a  consensus  panel  review. 
The  survey  was  sent  to  262  members  of 
the  ASA  in  a  geographically 
representative  sample.  Eighty-five 
surveys  were  returned  from  respondents 
who  were  geographically  representative 
of  the  specialty  as  a  whole.  The  findings 
of  the  survey  were  presented  to  an 
expert  consensus  panel  of  16  practicing 
anesthesiologists  from  the  ASA's 
Relative  Value  System  (RVS) 
Committee.  The  work  of  the  anesthesia 
service  was  imiformly  divided  into  five 
components.  These  components  are — 
preoperative  evaluation,  equipment  and 


supply  preparation,  induction  period, 
postinduction  anesthesia  period,  and 
postoperative  care  and  visits.  The 
survey  median  times  were  assigned  to 
each  of  the  five  components.  The 
consensus  panel  assigned  the  work 
RVUs  of  an  evaluation  and  management 
code,  usually  codes  99202  or  99201,  to 
the  preoperative  evaluation.  The 
consensus  panel  developed  a  code- 
specific  survey  time  estimate  and 
intensity  value  for  equipment  and 
supply  preparation.  For  postoperative 
care  and  visits,  the  consensus  panel 
assigned  work  RVUs  equivalent  to  those 
of  an  evaluation  and  management  code, 
usually  code  99211  or  99231.  The 
survey  median  time  for  the 
postinduction  anesthesia  period  was 
divided  in  quintiles  and  each  quintile 
was  assigned  intensity  work  RVUs 
ranging  from  0.026  to  0.085.  The 
consensus  panel  identified  the  typical 
anesthetic  by  procedure  code  and 
generally  used  the  intensity  of  code 
31500,  Intubation,  endotracheal, 
emergency  procedure,  a  similar  CPT 
code,  to  value  the  work.  This 
methodology  was  used  for  19  high- 
volimie  surgical  codes  requiring 
anesthesia  and  representing  a 
reasonable  variety  of  surgical  services. 

The  following  illustrates  this 
approach  for  anesthesia  code  00404  and 
the  underlying  surgical  code  19240 
(Modified  radical  mastectomy): 


WortcRVUs 

Preanesthesia  Median  Time  

15  min 

•  Preanesthesia  reference  code  99202  

088 

Equipnient  and  Supply  Preparation  Median  Time 

10  min           0  14 

Induction  Period  Procedure  Time  

lOmin           093 

Post  Induction  Anesthesia  Period: 

Level  1  Time  

87  min 

Level  2  Time  

10  min 

Level  3  Time  

10  min 

Level  4  Time 

0  min 

Level  5  Time  

0  min             3  QQ 

Postanesthesia  T\me 

14  min 

•  Postanesthesia  Reference  Code  99231  „ 

064 

Total  Work  RVUs  

5  68 

For  each  code,  the  total  work  RVUs 
were  compared  to  a  Medicare  fee 
schedule  imputed  work  value.  The 
Medicare  imputed  work  value  is 
computed  by  multiplying  the  average 
allowed  anesthesia  charge  per  code  by 
the  anesthesia  work  share  and  dividing 
by  the  national  CF.  The  average 
anesthesia  allowed  charge  is  determined 
by  surgical  code  fit)m  HCFA's  5  percent 
Beneficiary  File. 

Based  on  this  analysis,  the  ASA 
requested  a  24  percent  increase  in 
anesthesia  work. 


RUC  Recommendation: 

The  RUC  furnished  no 
recommendation  on  anesthesia  services; 
instead  it  assigned  to  a  newly  created 
workgroup  the  responsibility  for 
reviewing  anesthesia  services  in  the 
context  of  the  physician  fee  schedide. 
The  ASA  will  be  working  with  this 
workgroup  on  clinical  issues,  such  as 
induction  and  postinduction  intensity 
RVUs. 

HCFA  Proposal: 

We  propose  to  make  no  changes  to  the 
anesthesia  CF  at  this  time  to  reflect  the 
5-year  review  of  physician  work  for 


anesthesia  services.  However,  we  may 
make  changes  in  response  to 
recommendations  the  RUC  may  provide. 

2.  Spine  Injection  Procedures 

Comment:  The  American  Society  of 
Anesthesiologists  submitted  a  request 
for  re-evaluation  of  seven  spinal 
injection  codes  that  they,  along  with 
several  other  medical  associations,  had 
expressed  concern  about  when  the 
codes  were  revalued  for  CY  2000.  They 
continue  to  believe  the  work  RVUs 
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assigned  by  the  RUC  in  1999  and 
forwarded  to  HCFA  were  appropriate. 

RUC  recommendation: 

In  1999,  when  the  RUC  forwarded 
revised  work  RVUs,  we  agreed  with  the 
relativity  of  the  four  injection  codes 
(62310.  62311.  62318,  and  62319).  but 
applied  a  budget-neutrality  factor  that 
the  specialties  believe  is  inappropriate. 
In  1999,  we  also  decreased  the  RUC- 
recommended  work  RVUs  for  codes 
72275.  62263,  and  76005  based  on  our 
belief  that  the  values  were  too  high.  The 
RUC  has  now  reviewed  the  original 
surveys  and  subsequent 
recommendations  and  continues  to 
believe  that  its  1999  recommendations 
for  work  RVUs  for  these  codes  are 
appropriate.  They  recommended  the 
following  work  RVUs  for  these  services: 

62310  (2.20):  62311  (1.78);  62318  (2.35); 
62319  (2.15);  62263  (7.20);  72275  (0.83) 
and  76005  (0.60).  (Note:  for  code  76005, 
the  work  RVUs  were  0.60  for  this 
service  on  the  CY  2000  fee  schedule) 

HCFA  Proposal: 

We  propose  to  reject  the  RUC 
recommendations  for  these  codes  for  the 
following  reasons: 

Codes  62310  (Single  injection  (not  via 
indwelling  catheter),  not  including 
neurolytic  substances,  with  or  without 
contrast  (for  either  localization  or 
epidurography),  of  diagnostic  or 
therapeutic  substance(s)  (including 
anesthetic,  antispasmodic,  opioid, 
steroid,  other  solution),  epidural  or 
subarachnoid;  cervical  or  thoracic)), 

62311  (Single  injection  (not  via 
indwelling  catheter),  not  including 
neurolytic  substances,  with  or  without 
contrast  (for  either  localization  or 
epidurography),  of  diagnostic  or 
therapeutic  substance(s)  (including 
anesthetic,  antispasmodoic,  opioid, 
steroid,  other  solution),  epidural  or 
subarachnoid,  lumbar,  sacral(caudal)), 

62318  (Injection,  including  catheter 
placement,  continuous  infusion  or 
intermittent  bolus,  not  including 
neurolytic  substances,  with  or  without 
contrastlfor  either  localization  or 
epidurography),  of  diagnostic  or 
therapeutic  substance(s)  (including 
anesthetic,  antispasmodic,  opioid, 
steroid,  other  solution),  epidural  or 
subarachnoid;  cervical  or  thoracic),  and 

62319  (Injection,  including  catheter 
placement,  continuous  infusion  or 
intermittent  bolus,  not  including 
neurolytic  substances,  with  or  without 
contrast  (for  either  localization  or 
epidurography),  of  diagnostic  or 
therapeutic  substance(s)  (including 
anesthetic,  antispasmodoic,  opioid, 
steroid,  other  solution),  epidural  or 
subarachnoid;  lumbar,  sacral  (caudal)). 

These  were  new  codes  for  CY  2000. 
The  RUC  submitted  recommendations 


for  these  codes  in  CY  1999.  We  accepted 
the  RUC  recommendations  and  made  a 
work-neutrality  adjustment  because 
these  new  codes  replaced  codes  under 
which  these  services  were  billed  before 
2000.  The  RUC  and  several  specialty 
societies  disagreed  with  the  data  we 
used  in  making  our  work-neutrality 
adjustment.  (Work-neutrality 
adjustments  ensure  that  the 
recommendations  for  work  RVUs  for 
new  and  revised  services  are  adjusted  so 
that  the  sum  of  the  new  or  revised  work 
RVUs  (weighted  by  projected  frequency 
of  use).)  for  a  fomily  of  codes  will  be  the 
same  as  the  simi  of  the  ciurent  work 
RVUs  (weighted  by  frequency  of  use). 
We  have  reviewed  the  data  used  to 
make  our  work-neutrality  adjustment 
and  have  determined  that  the 
adjustment  made  was  accurate.  The 
RUC  work  recommendations  for  the  5- 
year  review  are  identical  to  the 
recommendations  we  received  and 
evaluated  in  CY  1999.  In  view  of  this, 
we  are  proposing  to  maintain  the 
current  work  RVUs  for  these  services. 

Code  62263  (Percutaneous  lysis  of 
epidural  adhesions  using  solution 
injection  (eg,  hypertonic  saline,  enzyme) 
or  mechanical  means  (eg,  spring-wound 
catheter)  including  radiologic 
localization  (includes  contrast  when 
administered). 

This  was  a  new  code  for  CY  2000.  We 
received  RUC  recommendations  in  CY 
1999  for  this  code  and  disagreed  with 
them.  The  RUC  recommendation  was 
7.20  work  RVUs,  and  we  made  the 
interim  work  RVUs  6.02  for  CY  2000.  In 
the  summer  of  2000,  we  convened  a 
multispecialty  review  panel  that 
reviewed  this  code  in  detail  and 
recommended  work  RVUs  of  6.14.  We 
finalized  the  multispecialty  review 
panel  recommendation  of  6.14  work 
RVUs  for  CY  2001.  The  current  RUC 
recommendation  is  identical  to  the  RUC 
recommendation  from  CY  1999.  We  find 
no  compelling  reason  to  change  the 
RVUs  for  this  procedure,  especially 
since  this  procedure  was  reviewed  by  a 
multispecialty  panel  less  than  1  year 
ago.  We  propose  to  continue  the  current 
work  RVUs  for  this  procedure. 

Code  72275  (Epidurography, 
radiological  supervision  and 
interpretation). 

This  code  was  new  for  CY  2000.  The 
RUC  submitted  a  recommendation  for 
0.83  RVUs.  We  disagreed  wdth  this 
recommendation  and  made  the  interim 
work  RVUs  0.54  for  CY  2000.  We 
submitted  this  code  to  a  multispecialty 
review  panel  that  recommended  an 
increase  to  0.76  work  RVUs  that  we 
implemented  for  CY  2001.  The  RUC 
now  submits  a  recommendation  of  0.83 
work  RVUs  for  this  procedure,  identical 


to  its  prior  recommendation.  In  the 
absence  of  compelling  reasons  to  change 
the  current  work  RVUs,  and  because 
this  code  was  reviewed  by  an  objective 
multispecialty  panel  less  than  1  year 
ago,  we  are  proposing  to  continue  the 
current  work  RVUs. 

Additionally,  codes  62310,  62311, 
62318,  62319.  62263,  and  72275  were 
reviewed  and  finalized  in  the  July  2000 
Multispecialty  Refinement  Panels  for 
new  and/or  revised  services.  Since  the 
RUC  recommendations  have  offered  no 
evidence  in  addition  to  that  which  was 
presented  at  the  July  2000 
Multispecialty  Refinement  Panel 
Meeting,  we  propose  to  retain  the 
existing  work  RVUs. 

3.  Biofeedback 

Comment:  One  organization,  Medcare, 
requested  review  of  the  work  and 
practice  expense  RVUs  for  biofeedback 
codes  90911  and  90901,  as  it  believes 
that  these  codes  currently  are 
undervalued. 

RUC  Recommendation: 

The  RUC  reviewed  the  original  survey 
data  for  code  90911  and  noted  that 
while  we  had  decreased  the  original 
RUC-recommended  work  RVUs,  we 
received  no  further  information  to 
indicate  that  our  rationale  for  reducing 
the  work  RVUs  was  inappropriate,  and 
the  specialty  societies  that  perform  the 
service  did  not  present  new  information 
in  response  to  the  decrease.  The  RUC 
recommended  that  the  current  RVUs  be 
maintained  since  it  received  no 
compelling  evidence  to  recommend  an 
increase  in  work  RVUs. 

HCPAC  Recommendation : 

The  HCPAC  recommended  that  the 
cxurent  work  RVUs  be  maintained  for 
code  90901  because  we  received  no 
additional  information  from  the 
specialists  who  perform  this  service  to 
warrant  an  increase  in  work  RVUs. 

HCFA  Proposal: 

We  reviewed  and  propose  to  accept 
the  RUC  and  HCPAC  recommendations 
for  biofeedback  services. 

4.  Surgical  Management  of  Bum 
Wounds 

Conunent:  The  American  Bum 
Association  (ABA)  submitted  codes 
commonly  used  for  the  surgical 
management  of  bum  wounds  (codes 
15000  through  15641).  The  ABA 
requested  assignment  of  RVUs  for  these 
codes  that  more  appropriately  reflect  the 
work  involved.  ABA  also  requested  the 
creation  of  more  specific  codes  that 
would  obviate  the  need  for  "G"  codes. 
The  ABA  indicated  that  these  codes 
should  be  exempt  horn  CPT  payment 
policies  with  respect  to  the  90-day 
global  period,  multiple  procedures  and 
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staged  procedures  due  to  the  unique 
clinical  case  management  of  bums. 

RUC  Recommendation: 

The  RUC  recommended  that  the 
following  codes  be  reviewed  by  the  CPT 
Editorial  Panel:  15000,  15001,  15100. 
15101. 15120. 15121. 15350. 15351. 
15400. and  15401. 

HCFA  Proposal: 

We  have  reviewed  and  proposed  to 
accept  the  RUC  recommendation  for 
these  codes. 

5.  Transplantation 

Comment:  The  American  Society  for 
Transplant  Surgeons  requested 
reassessment  of  the  work  RVUs  for  code 
47134  because  the  current  work  RVUs 
do  not  accurately  reflect  the  work 
involved  (it  contended  that  over  50 
percent  of  these  procedures  involve 
right  lobectomies  that  are  more  labor 
intensive  than  left  lobectomies,  on 
which  the  current  work  RVUs  are 
based).  As  an  alternative,  the  American 
Society  for  Transplant  Surgeons  also 
suggested  referral  to  the  CPT  Editorial 
Panel  for  consideration  of  creation  of  an 
additional  code. 

RUC  Recommendation: 

The  RUC  recommended  that  code 
47134  be  forwarded  to  the  CPT  Editorial 
Panel  for  further  consideration. 
I       HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  the  RUC  recommendation  for  this 
code. 

6.  Arthroscopy  Services 

Comment:  The  Arthroscopy 
Association  of  North  America  (AANA) 
requested  that  work  for  other 
arthroscopy  services  be  reconsidered  in 
light  of  the  increase  in  work  RVUs  for 
code  29848  in  the  last  5-year  review. 
The  AANA  also  requested  a  specific 
increase  in  the  work  RVUs  for  code 
29889.  Subsequently,  the  specialty 
society  chose  not  to  pursue  its  request 
for  consideration  for  code  29881. 

RUC  Recommendations: 

For  code  29883,  the  RUC  noted  that 
this  service  consisted  of  two  procedures, 
medial  and  lateral  meniscus  repair. 
Because  this  service  encompassed  the 
work  involved  in  code  29882  plus 
additional  work  for  the  lateral  meniscus 
repair,  and  using  the  building-block  . 
approach,  the  RUC  recommended  work 
RVUs  of  11.05  for  this  service.  For  code 
29889,  the  RUC  indicated  that,  due  to 
the  increase  in  post-and  intraservice 
time,  the  work  RVUs  should  be 
increased  to  16.00.    ■ 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  the  RUC  recommendation  for  this 
code. 


7.  Wheelchair  Management 

Comment:  The  American  Physical 
Therapy  Association  requested  review 
of  code  97542. 

HCPAC  Proposal:  We  had  revised  the 
recommended  work  RVUs  for  this  code 
when  it  was  previously  reviewed  by  the 
HCPAC  in  1995,  based  on  a  comparison 
of  code  97542  to  code  97032  rather  than 
to  code  97110.  The  HCPAC  concluded 
that  our  comparison  was  incorrect 
because  code  97032  is  the  application  of 
a  modality,  while  code  97542  requires 
additional  skills  because  the  patients 
requiring  this  service  have  cognitive, 
sensory,  and  physical  disabilities.  In 
addition.  HCPAC  indicated  that  we  may 
not  have  understood  that  this  procedure 
is  reported  very  infrequently.  The 
HCPAC  supports  its  original 
recommendation  of  0.45  work  RVUs  for 
this  service. 

HCFA  Proposal: 

We  have  reviewed  and  propose  to 
accept  the  HCPAC  recommendation  for 
this  code. 

8.  Psychological  Testing 

Comment:  The  American 
Psychological  Association    " 
recommended  that  we  review  five 
psychological  testing  codes  (96100, 
96105,  96110,  96115.  and  96117). 

HCPAC  Recommendation: 

The  HCPAC  did  not  have  any 
recommendations  for  these  codes  at  this 
time.  However,  it  indicated  that  the 
American  Psychological  Association 
may  request  HCPAC  to  review  these 
services  at  a  future  date  once  additional 
information  is  collected. 

HCFA  Proposal: 

We  propose  to  make  no  changes  at 
this  time.  We  believe  more  precise 
definitions  of  these  services  may  be 
necessary  to  value  them  properly  and  to 
ensiue  proper  coding  and  billing  of 
these  services. 

9.  Podiatric  Services 

Comment:  The  American  Podiatric 
Medical  Association  submitted  five 
codes  (trim  skin  lesions/trim  nails)  for 
review  (11719. 11055, 11056. 11057. 
and  G0127)  indicating  that  they  are 
undervalued  and  do  not  accurately 
reflect  the  level  of  physician  work 
involved. 

HCPAC  Reconunendation: 

The  HCPAC  reviewed  these  codes  and 
had  no  information  to  support  an 
,  increase  in  work  RVUs.  However,  the 
HCPAC  requested  that  we  review  our 
ciurent  utilization  data  to  ensure  that 
the  original  utilization  assumptions 
were  correct.  The  HCPAC  recommended 
that  the  current  review  of  data  should  be 
based  on  actual  1999  utilization  data 


since  these  codes  were  not  fully 
implemented  until  April  1. 1998. 

HCFA  Proposal: 

Taking  into  account  the 
recommendation  of  the  HCPAC,  we 
propose  to  review  utilization  data 
associated  with  the  aforementioned 
codes  to  ensure  the  original 
assumptions  are  still  correct.  We  will 
publish  our  final  decision  in  the 
November  2001  final  rule. 

D.  Other  Issues 

1.  Critical  Care  Services  in  a  Global 
Period 

Validation  of  RUC  recommendations 
for  the  work  of  many  surgical 
procedures  included  the  use  of  a 
"building-block"  methodology  as 
previously  described.  Before  this  5-year, 
review,  the  RUC  compared  the  woric  of 
a  postoperative  intensive  care  unit  visit 
by  the  surgeon  to  a  level  three 
subsequent  hospital  visit  (code  99233) 
which  is  valued  at  1.51  work  RVUs. 
Now,  for  the  first  time  since  the 
inception  of  the  physician  fee  schedule, 
one  of  the  "building  blocks"  the  RUC 
used  to  validate  postopmative  work  by 
the  siu^eon  in  the  intensive  care  unit  is 
code  99291  {Critical  care,  evaluation 
and  management  of  the  critically  ill  or 
critically  injured  patient,  first  30-74 
minutes),  which  is  valued  at  4.00  woric 
RVUs.  Specifically,  the  RUC  validated 
the  postoperative  work  of  several 
thoracic,  vasctilar.  and  general  surgical 
procedures  by  comparing  the  siugeon's 
intensive  care  imit  visits  to  code  99291. 

Current  Medicare  policy  allows 
separate  payment  to  the  surgeon  for 
postoperative  critical  care  services 
during  the  surgical  global  period  only 
when  the  patient  has  suffered  traimia  or 
bums.  If  the  surgeon  provides  critical 
care  services  during  the  global  period, 
for  reasons  unrelated  to  the  surgery,  that 
is  separately  payable  as  well. 

The  RUC  recommendations  have 
raised  several  issues  for  which  we  are 
considering  future  action.  In  view  of  our 
desire  to  ensure  that  Medicare 
beneficiaries  have  appropriate  access  to 
critical  care  services,  and  to  ensure  that 
we  make  appropriate  payments  to 
physicians  furnishing  posto{>erative 
critical  care  services  to  Medicare 
beneficiaries,  we  are  soliciting 
information  and  comments  on  the 
following  questions  and  issues; 

1.  If  critical  care  (as  described  in  CPT 
2001)  is  provided  postoperative,  who 
typically  provides  this  care?  The 
surgeon,  an  intensivist,  other 
physicians? 

2.  Do  surgeons  typically  meet  the  CPT 
requirements  for  billing  critical  care 
services  (as  described  in  CPT  2001) 
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when  making  intensive  care  unit  visits 
on  their  postoperative  patients? 

3.  Are  surgeons  currently  performing 
more,  or  less,  critical  care  on  t^eir 
postoperative  patients  than  they  were  at 
the  time  of  the  last  5-year  review? 

4.  What  is,  or  will  be,  the  effect  of 
"closed"  intensive  care  units  (a  unit 
staffed  by  dedicated  intensivists  who 
manage  the  care  for  all  patients  in  the 
intensive  care  unit)  on  who  performs 
postoperative  critical  care  services? 

5.  What  is  the  likelihood  of  making 
duplicate  payment  for  critical  care 
services  if  the  surgical  global  period  is 
valued  with  the  inclusion  of  critical  care 
in  the  postoperative  work  (for  example, 
if  we  also  pay  an  intensivist  for 
postoperative  critical  care  services)? 

6.  a  valuation  of  the  surgical  global 
period  includes  postoperative  critical 
care,  are  there  concerns  about  additional 
carrier  scrutiny  being  applied  to  claims 
from  intensivists  for  postoperative 
critical  care  services? 

7.  Does  valuation  of  the  surgical 
global  period  with  the  inclusion  of 
postoperative  critical  care  create  an 
incentive  for  the  surgeon  to  either  (a) 
not  periorm  postoperative  critical  care 
services  if  there  is  an  intensivist 
available  or  (b)  to  not  consult  an 
intensivist  if  one  is  available? 

Below  are  some  of  the  options  we  are 
considering: 

•  Removing  woik  RVUs  for  critical 
care  services  from  the  surgical  global 
period,  valuing  these  services  as 
subsequent  hospital  visits  and  allowing 
surgeons  to  bill  separately  for  critical 
care  (for  an  identified  subset  of  surgical 
procedmres  where  there  is  a  high 
likelihood  that  the  surgeon  is  typically 
providing  critical  care  services). 

•  Removing  the  work  RVUs  for 
critical  care  services  from  the  surgical 
global  period,  valuing  these  services  as 
subsequent  hospital  visits  and  not 
allowing  surgeons  to  bill  separately  for 
critical  care  services. 

•  Leaving  the  work  RVUs  fca  critical 
care  services  in  the  surgical  global 
period,  not  allowing  sxirgeons  to  bill 
separately  for  critical  care  services, 
requiring  surgeons  to  follow 
documentation  rules  for  critical  care 
services  and  instructing  carriers  to  make 
payment  for  medically  necessary  critical 
care  services  furnished  by  other 
physicians.  (This  option  would  facilitate 
tracking  of  critical  care  services,  permit 
appropriate  medical  record  review,  and 
provide  a  basis  to  re-evaluate  the  work 
of  the  procedure.) 

Valuing  the  surgeon's  postoperative 
intensive  care  unit  visits  as  critical  care 
services  has  raised  a  number  of  issues. 
We  believe  these  issues  will  require  a 
change  in  payment  policy  to  ensure  that 


postoperative  critical  care  is 
appropriately  paid.  Therefore,  we  are 
proposing  to  make  the  work  RVUs  for 
those  surgical  codes  where  any 
postoperative  intensive  care  imit  visits 
were  valued  as  critical  care,  interim, 
until  we  address  the  issues  discussed 
above. 

2.  Codes  Referred  to  CPT 

As  discussed  in  sections  B  and  C 
above,  there  were  some  codes  that 
commenters  had  submitted  for  review 
that  the  RUC  recommended  be  referred 
to  the  CPT  Editorial  Panel  for 
clarification  or  consideration  of 
definitional  changes.  These  codes  are 
listed  in  Table  2,  which  follows. 

Table  2.— Cooes  Referred  to  CPT 
Edttorial  Panel  From  Five-Year 
Review  of  Work  Relative  Value 
Units 


CPT/ 

HCPCS 

Mod 

Descriptor 

oode^ 

12001  

Repair  superficial 

wound(s) 

12002  

Repair  superficial 
wound(s) 

15000  



Skin  graft 

15001  

......... 

Skin  graft  addKm 

15100  

Skin  spHI  graft 

15101  

......... 

Skin  spM  graft  addKW 

15120  

Skin  spNt  graft 

15121  

Skin  spM  graft  add-on 

15360  

Skin  homograft 

15351  

Skin  homograft  add-on 

15400  

Skin  heterograft 

15401  

Skin  heterograft  add-on 

20205 

Deep  musde  biopsy 

21740 

Reconstructkxi  of  ster- 
num 

23076 

Removal  of  shoiikler  le- 
sion 

24076  



Remove  anrVeftww  le- 
sion 

25076 

Removal  of  forearm  le- 
sion 

27048  

Remove  hip/pelvis  leskxi 

27328  

Removal  of  tf)igh  lesion 

27619  

Remove  k)wer  leg  lesion 

33875  

Thoracic  aortic  graft 

33877  

Thoracoatxjominal  graft 

36381  

Rechanneling  of  artery 

35541  

Artery  t)ypass  graft 

35546  

Artery  txypass  graft 

35551  

Artery  tiypass  graft 

35582  

Vein  bypass  graft 

35641  

Artery  bypass  graft 

35646 

Artery  bypass  graft 

35840  

Fxplore  atxjominal  ves- 
sels 

35860 

Exptore  limb  vessels 

36406  

Drawing  blood 

36520 

Plasma  and/or  cell  ex- 
change 

36533  

Insertion  of  access  de- 

vKe 

36534  

Reviston  of  access  de- 
vice 

Table  2.— Codes  Referred  to  CPT 
EDITORIAL  Panel  From  Five-Year 
Review  of  Work  Relative  Value 
Units— Continued 


CPT/ 

HCPCS 

Mod 

Descriptor 

oode^ 

36535  

RenfK>val  of  access  de- 
vice 

36620  

Insertion  cattieter,  artery 

37615  

Ligatkm  of  neck  artery 

37618  

Ligation  of  extremity  ar- 
tery 

37700  

Revise  leg  vein 

37720  

•*>■••.•. 

Removal  of  leg  vein 

37730  

Removal  of  leg  veins 

37735  

Removal  of  leg  veins/te- 
sk>n 

37760  

Revision  of  leg  veins 

37785  

Revision  secondary  vari- 
cosity 

43215  

Esophagus  endoscopy 

43310  

Repair  of  esophagus 

43312  

Repair  esophagus  and 
fistula 

47134  

Partial  removal,  donor 
Nver 

49495  

Repair  irtguinal  hernia, 
init 

49496  

Repair  mginnai  hemia, 
init 

49905  

Omental  flap 

50200  

Biopsy  of  kidney 

50230  

Removal  of  kidney 

90836  

Hemodialysis,  one  eval- 
uation 

90937  

Hemodtatysis,  repeated 
eval 

90945  

Diaiyse,  or>e  evaluation 

90947  

Dialysis,  repeated  eval 

90989  

Dialysis  training,  con>- 
piete 

90993  

Dialysis  training,  incompi 

90997  

Hemoperfusion 

W^OO^    

Aerosol  or  vapor 
inhalations 

94665  

Aerosol  or  vapor 
inhalatiutis 

3.  Budget  Neutrality 

Section  1848(c)(2)(B)  of  the  Act 
requires  that  increases  or  decreases  in 
relative  value  units  may  not  cause  the 
amount  of  expenditures  for  the  year  to 
differ  by  more  than  $20  million  from 
what  expenditures  would  have  been  in 
the  absence  of  these  changes.  If  this 
threshold  is  exceeded,  we  make 
adjustments  to  preserve  budget 
neutrality.  This  year,  budget-neutrality 
adjustments  will  be  required  for  changes 
in  work  relative  value  units  resulting 
from  the  5-year  refinement.  Revisions  in 
payment  policies,  including  the 
establishment  of  interim  and  final 
relative  value  units  for  coding  changes 
that  will  be  annoimced  later  this  year, 
may  result  in  additional  budget- 
neutrality  adjustments. 

We  considered  making  the  statutorily 
required  budget-neutrality  adjustments 
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to  account  for  the  5-year  review  of 
physician  work  by  reducing  all  work 
RVUs.  We  estimate  that  all  work  RVUs 
would  have  to  be  reduced  by  0.7  percent 
imder  this  option.  Alternatively,  we 
considered  making  an  adjustment  to  the 
physician  fee  schediile  CF  to  meet  the 
provisions  of  section  1848(c)(2)(B).  This 
option  would  require  an  estimated  0.3 
percent  reduction  in  the  conversion 
factor.  For  the  5-year  review,  we  are 
proposing  to  reduce  the  conversion 
factor  by  0.3  percent  to  meet  the 
provisions  of  section  1848(c)(2)(B). 

HCFA  Pmposal: 

We  propose  to  make  the  budget- 
neutrality  adjustment  by  reducing  the 
CF. 

4.  Calcxilation  of  Practice  Expense  and 
Malpractice  Expense  RVUs 

As  we  noted  in  the  November  2, 1999 
final  rule  (64  FR  59427),  practice 
expense  and  malpractice  expense  RVUs 
were  not  subject  to  comment  and  will 
not  be  recalculated  (other  than  the 
change  to  practice  expense  RVUs  that 
residt  fixtm  changes  in  work)  as  part  of 
the  5-year  revfew  of  work  RVUs.  Section 
4505  of  the  BBA  also  provides  for  the 
gradual  4-year  transition  for  resource- 
based  practice  expenses,  with  resource- 
based  practice  expenses  becoming  fully 
effective  in  CY  2002.  We  are  currently 
in  the  process  of  developing  our  annual 
physician  fee  schedule  proposed  rule 
that  will  continue  the  4-year  refinement 
process  for  resource-based  practice 
expense  RVUs. 

Section  4505(f)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  amended 
section  1848(c)(2)(C)  of  the  Act  and 
requires  us  to  implement  resource-based 
malpractice  RVUs  for  services  furnished 
beginning  in  CY  2000.  A  methodology 
for  establishing  resource-based 
malpractice  RVUs  was  included  in  the 
November  1999  final  rule  and 
implemented  January  1 ,  2000.  In 
addition,  based  on  concerns  expressed 
by  commenters,  updated  premium  data 
used  under  this  methodology  were 
obtained  and  used  to  calculate 
malpractice  RVUs  for  CY  2001. 

Since  resource-based  malpractice 
RVUs  were  recently  implemented,  and 
resource-based  practice  expenses  are  in 
the  final  phase  of  transition  to  a  fully 
resource-based  system,  these 
components  are  not  being  included  in 
this  5-year  review.  However,  as  stated 
above  we  expect  to  publish  our  annual 
physician  fee  schedule  proposed  rule 
that  will  propose  continuing 
refinements  to  resource-based  practice 
expense  RVUs. 


5.  Nature  and  Format  of  Comments  on 
Work  RVUs 

We  Mdll  accept  comments  on  the 
proposed  work  RVUs  for  the  codes 
identified  in  the  Addendum  of  this 
notice.  We  will  also  accept  conunents 
on  the  anesthesia  codes.  Comments 
should  discuss  how  the  work  associated 
with  a  given  CPT  or  HCPCS  code  is 
analogous  to  the  work  in  other  services 
or  discuss  the  rationale  for  disagreeing 
with  the  proposed  work  RVU.  We  are 
especially  interested  in  information  or 
arguments  that  were  not  presented  in 
earlier  conunents. 

m.  Collection  of  Infbrmation 
Retpurements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  corres(>ondence  we  normally  receive 
on  Federal  Register  docxunents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comment  received  by  the  date  and  time 
specified  in  the  DATES  section  of  this 
preamble,  and  we  will  respond  to  the 
comments  in  the  physician  fee  schedule 
final  rule. 

V.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
proposed  notice  as  required  by 
Executive  Order  12866  (September 
1993,  Regulatory  Planning  and  Review) 
and  the  Regulatory  Flexibility  Act  (RFA) 
(September  9,  1980  Public  Law  96-354). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity). 

A  regulatory  impact  analysis  must  be 
prepared  for  major  rules  with 
economically  significant  effects  ($100 
million  or  more  annually).  While  the 
changes  in  the  Medicare  physician  fee 
schedule  due  to  the  5-year  review  are 
budget  neutral,  they  do  involve  a 
redistribution  of  Medicare  spending 
among  procediues  that  wiU  exceed  $100 
million.  For  this  reason,  we  are 
considering  this  to  be  a  major  rule.  We 


estimate  that  the  aggregate  amount  of 
payments  being  redistributed  among 
specialties  as  a  result  of  the  5-year 
review  will  be  over  $200  million. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations  and  government 
agencies.  Most  hospitals  and  most  other 
providers  and  suppliers  are  small 
entities,  either  by  nonprofit  status  or  by 
having  revenues  of  $7.5  million  or  less 
annually  for  physicians  and  $5  million 
or  less  for  other  practitioners.  For 
purposes  of  the  RFA  and  based  on  small 
business  administration  data  for  1997 
we  estimate  that  there  are  162,000 
physician  organizations  that  meet  the 
definition  of  a  small  entity.  There  are 
about  700,000  physicians  and  other 
practitioners  who  receive  Medicare 
payment  under  the  physician  fee 
schedule.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regidatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nimiber  of  small  rural 
hospitals.  This  analysis  mtist  conform  to 
the  provisions  of  section  603  of  the 
RFA.  For  piu-poses  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 
determined  that  this  rule  has  no 
consequential  effect  on  State,  local  or 
tribal  governments.  We  believe  the 
private  sector  costs  of  this  rule  will  fall 
below  this  threshold  as  well. 

For  purposes  of  Executive  Order 
12866  and  the  RFA,  we  have  prepared 
the  following  analysis,  which,  together 
with  the  rest  of  this  preamble,  meets  all 
four  assessment  requirements.  It 
explains  the  rationale  for  and  purpose  of 
the  proposed  notice,  details  the  costs 
and  benefits  of  the  proposed  notice, 
analyzes  alternatives,  and  presents  the 
measures  we  considered  to  minimirft 
burden  on  small  entities.  Section 
1848(c)(2)(B)  of  the  Act  requires  that 
increases  or  decreases  in  RVUs  may  not 
cause  the  amount  of  expenditures  for 
the  year  to  differ  by  more  than  $20 
million  from  what  expenditures  would 
have  been  in  the  absence  of  these 
changes.  U  this  threshold  is  exceeded, 
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we  make  adjustments  to  preserve  budget 
neutrality.  This  year,  budget-neutrality 
adjustments  will  be  required  for  changes 
in  work  relative  value  units  resulting 
from  the  5-year  refinement.  Revisions  in 
pajrment  policies,  including  the 
establishment  of  interim  and  final 
relative  value  units  for  coding  changes 
that  will  be  announced  later  this  year. 


may  result  in  additional  budget- 
neutrality  adjustments. 

We  considered  making  the  statutorily 
required  budget-neutrality  adjustments 
to  accoimt  for  the  5-year  review  of 
physician  work  by  reducing  all  work 
RVUs.  We  estimate  that  all  work  RVUs 
would  have  to  be  reduced  by  0.7  percent 
under  this  option.  Alternatively,  we 


considered  making  an  adjustment  to  the 
physician  fee  schedule  CF  to  meet  the 
provisions  of  section  1848(c)(2)(B)  of  the 
Act.  This  option  would  require  an 
estimated  0.3  percent  reduction  in  the 
CF.  For  the  5-year  review,  we  are 
proposing  to  reduce  the  CF  by  0.3  • 
percent  to  meet  the  provisions  of  section 
1848(c)(2)(B)  of  the  Act. 


Table  3.— Percent  Change  in  Total  Payments  by  Specialty  Resulting  From  the  5  Year  Review  of  Work 


Specialty 


Allowed 
charges 
(t>il1ions) 


Percent 
change  in 
total  pay- 
ments from 
increase  in 
work 


Percent 
change  in 
total  pay- 
ments from 
cliange  in 


Total  per- 
cent change 
in  payments 
from  5  year 
review 


Anestt)esiok>gy  .. 
Cardiac  Surgery 

Cardiology 

Chiropractor  

Clinics  


Dermatology 

Emergency  Medicine  

Family  Practice  

Gastroenterology  

General  Practice  

General  Surgery  

Hematology  Oncology  

Intemal  Medicine  

h4ephro)ogy 

Neurology 

Neurosurgery  

Nonphysfcian  Practitioner 

Obstetrics/Gynecology 

Ophthalmology 

Optometrist  

Orthopedic  Surgery 

Other  Physician  

Otolaryngology 

Pattwtogy 

Plastic  Surgery 

Podatry 

Psychiatry  

Pulmonary 

Radiation  Oncology  

Radiology  

Rheumatology 

Suppliers  

Thoracic  Surgery  

Urology 

Vascular  Surgery  


1.5 
0.3 
4.2 
0.4 
1.6 
1.4 
1.0 
3.3 
1.2 
1.0 
2.0 
0.6 
7.1 
1.0 
0.9 
0.4 
1.2 
0.4 
3.9 
0.5 
2.3 
1.6 
0.6 
0.6 
0.2 
1.1 
1.1 
1.1 
0.7 
3.3 
0.3 
0.5 
0.5 
1.3 
0.3 


1 

5f 

0 

0 

0 

0 

0 

0 

0 

0 

3 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

4 

0 

2 


0 

1 
-1 

0 
0 
0 
0 
0 
0 
0 

1 

-1 

0 

fi 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

-1 
-1 

0 
0 

1 

0 
0 


1 

6 

-1 

0 
0 
0 
0 
0 
0 
0 
4 

-1 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

-1 
-1 

0 

-1 
s 

0 

2 


Note:  This  table  irKorporates  two  separate  budget  neutrality  adjustments.  Ttie  increase  in  practice  expense  relative  value  units  is  incorporated 
through  a  rescaling  of  all  practice  expense  RVUs.  In  addition,  all  physician  fee  schedule  payments  (not  the  woilc  RVUs)  are  reduced  to  make  the 
increase  in  physKian  work  RVUs  budget  neutral. 


The  table  above  shows  the  specialty 
level  payment  impact  of  changes  in 
work  and  practice  expense  relative 
values  resulting  bom.  the  5-year  review. 
The  table  includes  the  effect  of  budget- 
neutrality  adjustments  applied  to  the 
physician  fee  schedule  CF.  Since  the 
practice  expense  RVUs  are  based,  in 
part,  on  physician  work,  the  table  also 
reflects  changes  in  practice  expense 
RVUs  that  will  result  from  the  5-year 
review  of  physician  work.  The  changes 
in  practice  expense  RVUs  resulting  from 
the  changes  in  physician  work  RVUs 


were  made  budget  neutral  by  rescaling 
all  practice  expense  RVUs.  This  table 
shows  the  impact  on  payments  per 
service  at  the  specialty  level  that  would 
result  only  fit>m  the  5-year  review  of 
physician  work  RVUs. 

We  are  in  the  process  of  developing 
our  annual  physician  fee  schedule 
proposed  rule  that  will  make 
refinements  in  practice  expense  RVUs 
and  other  policies  that  will  afi^ect 
payment  for  physician  fee  schedule 
services  in  CY  2002.  As  part  of  the 
physician  fee  schedule  proposed  rule, 


we  expect  to  use  revised  physician 
times  submitted  to  us  by  the  RUC  in  the 
methodology  for  determining  practice 
expense  RVUs.  The  RUC  is 
recommending  that  we  use  new  time 
data  for  codes  in  which  they 
recommended  a  change  in  work  RVUs. 
In  addition,  the  RUC  is  recommending 
a  revision  of  the  time  data  for  many 
other  codes.  For  some  specialties,  we 
expect  that  use  of  the  revised  times  will 
change  the  impacts  shown  here. 

In  particular,  it  appears  that  the 
revised  times  submitted  to  us  by  the 
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RUC  are  less  than  the  times  included  in 
our  database  for  many  heart  and  chest 
procedures.  Our  expectation  is  that  use 
of  the  RUC  recommended  times  will 
result  in  a  reduction  in  the  practice 
expense  RVUs  foj  these  services  that  are 
predominantly  performed  by  cardiac 
and  thoracic  surgeons.  This  means  that 
our  expectation  is  that  the  total  payment 
increase  shown  here  for  these 
specialties  will  be  less  when  the  revised 
times  are  used  to  determine  the  practice 
expense  RVUs.  In  addition,  there  may 
be  other  refinements  to  the  practice 
expense  RVUs  or  other  changes  in 
policies  that  may  result  in  a  specialty 
level  payment  impact  for  2002  that  we 
will  announce  in  oiu  proposed  rule.  We 
will  show  the  combined  payment 
impact  by  specialty,  as  a  result  of  the 


revised  times  and  other  proposed  policy 
changes,  in  our  notice  of  proposed 
rulemaking  that  we  expect  to  be 
published  shortly. 

We  will  show  the  combined  impact  of 
all  policy  changes  affecting  physician 
fee  schedule  payments  in  2002  in  one 
final  rule  that  we  expect  to  be  published 
no  later  than  November  1,  2001. 

Federaliitn:  Executive  Order  13132 
establishes  certain  requirements  that  an 
agency  must  meet  when  it  promulgates 
a  proposed  rule  (and  subsequent  final 
nUe)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  determined  that  this  rule  will 
not  impose  substantial  direct 
requirement  costs  on  State  asd  local 


govmunents,  preempt  State  law,  or 
otherwise  have  Federalism  implications. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

(42  U.S.C  139Sk(aK2MF)  and  139Si(iNl)  and 
(2));  42  CFR  416.120,  416.125,  and  416.130) 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  17.  2001. 

Michael  McMulUn. 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Dated:  Apnl  23,  2001. 
Taaimjr  G.  ThompaoB, 

Secretary. 


Adoenoum— Codes  Subject  to  Comment 


CPT/ 
HCPCS 
coda' 


G0127 
11065. 
110S6. 
11067  . 
11402  . 
11642  . 
11642  . 
11719  . 

12001  . 

12002  . 
12011  . 
13101  . 

13131  . 

13132  . 

15000  . 

15001  . 

15100  . 

15101  . 

15120  . 

15121  . 

15350  . 

15351  . 

15400  . 

15401  . 
19000  . 
19100  . 
19125  . 
19160  . 
19162  . 
19240  . 
20205  . 
20245  . 
21740  . 
21800  . 
23076  . 
23472  . 
23485  . 
23585  . 
23615  . 
23630  . 
23680  . 
24076  . 
24435  . 


Mod 


Descriptor 


Trim  nai(s)  

Trim  slon  lesion  

Trim  skin  lesion,  2  to  4 

Trim  skin  lesnris,  over  4  

Removal  of  skin  lesion  

Removal  of  skin  lesien  

Removal  of  skin  lesion  

Trim  nail<s)  

Repair  superlictal  wound(8) ... 
Repair  superlicial  wound(s)  ... 
Repair  superlicial  wound(s)  ... 

Repair  of  wound  or  lesion  

Repair  of  wound  or  leskm  

Repair  of  wound  or  lesion  

Skin  graft  

Skin  graft  add-on 

Skin  split  graft 

Skin  split  graft  add-on  

Skin  sjjlit  graft 

Skin  split  graft  add-on  

Skin  homograft  

Skin  homograft  addon 

Skin  heterograft  

Skin  heterograft  add-on 

Drainage  of  breast  leskxi  

Biopsy  of  breast  

Exctskxi,  breast  leskm  

Removal  of  breast  tissue 

Remove  breast  tissue,  nodes 

Removal  of  breast  

Deep  muscle  biopsy 

Bone  biopsy,  excisional 

Reconstruction  of  sternum  .... 

Treatment  of  rib  fracture  ^ 

Removal  of  stioukJer  leskm  ... 

Reconstruct  shoukler  joint 

Revision  of  collar  bone , 

Treat  scapula  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  dislocation/fracture 

Remove  amri/eltx)w  lesion  

Repair  humerus  with  graft 


Prapoeed 
woikRVU 


0.11 
0.27 
0.39 
0.S0 
1.61 
2.93 
2.93 
0.11 
1.70 
1J6 
1.76 
3.92 
3-79 
5.96 
4.00 
1.00 
9.05 
1.72 
9.83 
2.67 
4.00 
1.00 
4.00 
1.00 
0.84 
1.27 
6.06 
5.99 

13.53 

16.00 
2.35 
7.78 

16.50 
0.96 
7.63 

21.10 

13.43 
8.96 
9.35 
7.35 

10.06 
6.30 

13.17 


'  Ml  CFn*  codas  and  daacrtptors  copyrigtit  2000  Amartcwi  Madictf  AsaodaHon 
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Addendum— Codes  Subject  to  Comment— Continued 


CPT/ 

HCPCS 

code' 


24545 

25076 

26562 

27048 

27075 

27077 

27216 

27217 

27218 

27226 

27236 

27280 

27282 

27284 

27328 

27472 

27513 

27536 

27S90 

27619 

27724 

27822 

27823 

27828 

28299 

28322 

28420 

28445 

28706 

29450 

29450 

29883 

29889 

29689 

31600 

31622 

31622 

31625 

31645 

32000 

32000 

32005 

32020 

32035 

32095 

32100 

32110 

32220 

32225 

32320 

32440 

32440 

32480 

32480 

32482 

32491 

32S00 

32520 

32602 

32651 

32652 

32655 

32657 

33234 

33235 

33400 


Mod 


Descriptor 


Treat  humerus  fracture 

Removal  of  forearm  lesxm 

Repair  of  web  finger _ 

Remove  hip/pe)vis  lesion 

Extensive  hip  surgery  

Extensive  hip  surgery  

Treat  pelvic  ring  fracture  

Treat  pelvic  ring  fracture  

Treat  pelvic  ring  fracture  

Treat  hip  waH  fracture 

Treat  thigh  fracture 

Fusion  of  sacroiliac  joint 

Fusion  of  pubic  bones 

Fusion  of  hip  joint  

Removal  of  thigh  lesion 

Repair/graft  of  thigh 

Treatment  of  tfiigh  fracture 

Treat  knee  fracture 

Amputate  leg  at  tfiigh  

Remove  lower  leg  lesion 

Repair/graft  of  tibia „ 

Treatment  of  antde  fracture 

Treatment  of  ankle  fracture 

Treat  lower  leg  fracture  

Correction  of  bunion  , 

Repair  of  metatarsals  

Treat/graft  heel  fracture 

Treat  ankle  fracture  

Fusnn  of  foot  bones  

AppKcation  of  leg  cast  

AppiKatkxi  of  leg  cast 

Knise  arthroscopy/surgery  ^, 

Knee  artfwoscopy/surgery  

Knee  ailtvoscopy/surgery  

Incision  of  windpipe 

Dx  broTKhoscopeAvash 

Dx  bfOfx:hoscope/wash  

BroTKhoscopy  with  biopsy 

BroncfKJScopy,  dear  airways 

Drainage  of  chest 

Drainage  of  ctwst 

Treat  lung  lining  chemicaly 

Insertion  of  cfiest  tube 

Exptoratnn  of  chest 

Bkipsy  through  ctiest  wal  

ExpkxatkxiA)iop6y  of  ctwst  

ExpkxB/repair  chest  

Release  of  lung  

Partial  release  of  lung  

Free/remove  ctwst  lining 

RefTK>val  of  kjng  

Removal  of  lung  _ 

Parliai  removal  of  kjng  

Partiai  removal  of  lung  

Biksbectomy  

Lung  volume  reductnn 

Partial  removal  of  lung  

Remove  lung  &  revise  chest  

Thoracoscopy,  diagnostic 

Thoracoscopy,  surgnal  

Thoracoscopy,  surgkai  

Thoracoscopy,  surgical  

Thoracoscopy,  surgnal  

Renwval  of  pacemaker  system  .... 
Renwval  of  pacemaker  electrode 
Repair  of  aortic  valve  


'  M  OFT  oodM  and  dMcriptora  copyngM  2000  Anwrican  Mwfcil  AnocMon 


Proposed 
workRVU 


10.46 

4.92 

15.00 

6.25 

35.00 

40.00 

15.19 

14.11 

20.15 

14.91 

15.80 

13.39 

11.34 

23.45 

5.57 

17.72 

17.92 

15.66 

12.03 

8.40 

18.20 

11.00 

13.00 

16.23 

9.18 

8.34 

16.64 

15.62 

laso 

2.08 

2.08 

11.05 

16.00 

16.00 

7.18 

2.78 

2.78 

3.37 

3.16 

1.54 

1.54 

Z19 

a98 

8.67 

&36 

15.24 

23.00 

24.00 

13.96 

24.00 

25.00 

25.00 

23.75 

23.75 

25.00 

21.25 

22.00 

21.68 

5.96 

12.91 

18.66 

13.10 

13.65 

7.82 

9.40 

28.50 
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ADDENDUM— Cooes  Subject  to  Comment— Continued 


CPT/ 

HCPCS 

code' 


33405 

33406 

33410 

33411 

33412 

33413 

33415 

33425 

33426 

33427 

33430 

33468 

33475 

33506 

33510 

33511 

33512 

33513 

33514 

33516 

33517 

33518 

33519 

33521 

33522 

33523 

33530 

33533 

33534 

33535 

33536 

33611 

33612 

33615 

33617 

33619 

33641 

33660 

33670 

33681 

33694 

33697 

33730 

33750 

33767 

33770 

33778 

33780 

33786 

33820 

33840 

33860 

33861 

33863 

33870 

33875 

33877 

33917 

33919 

33945 

34101 

34111 

34151 

34151 

34201 

34201 


Mod 


Descriptor 


Proposed 
work  RVU 


Replacement  of  aortic  valve 

Replacement  of  aortic  valve 

Rejjiacement  of  aortic  valve 

Replacement  of  aortic  valve 

Replacement  of  aortk:  valve 

Replacement  of  aortk:  valve 

Revision,  subvalvular  tissue 

Repair  of  mitral  valve  

(Repair  of  mitral  valve  

Repair  of  mitral  valve  

Replacement  of  mitral  valve 

Revision  of  tricuspid  valve 

Replacement,  pulmonary  valve 

Repair  artery,  transtocatkxi  

CABG,  vein,  single 

CABG,  vein,  two 

CABG,  vein,  three  

CABG,  vein,  four  

CABG,  vein,  five 

Cabg,  vein,  six  or  more 

CABG,  artery-vein,  single  ...*. 

CABG,  artery-vein,  two  

CABG,  artery-vein,  three 

CABG,  artery-vein,  four 

CABG,  arlery-vein,  five  

Cabg,  art-vein,  six  or  more 

Coronary  artery,  bypass/reop  ... 

CABG,  arterial,  sin^ 

CABG,  arterial,  two  

CABG,  arterial,  three  

Cabg,  arterial,  four  or  more 

Repair  double  ventricle  

Repair  double  ventrkde  

Repair,  simple  fontan  

Repair,  modified  fontan  

Repair  single  ventricle 

Repair  heart  septum  defect 

Repair  of  heart  defects 

Repair  of  heart  chambers 

Repair  heart  septum  defect 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  heart-vein  defect(s) 

Major  vessel  shur>t  

Major  vessel  shunt  , 

Repair  great  vessels  defect  , 

Repair  great  vessels  defect  

Repair  great  vessels  defeat  

Repair  arterial  trunk 

Revise  major  vessel  

Remove  aorta  constriction  

Ascending  aortk:  graft  

Ascending  aortk:  graft  

Ascending  aortic  graft  „ 

Transverse  aortic  arch  graft  

Thoracic  aortic  graft  

ThoracoatJdominal  graft  

Repair  pulmonary  artery 

Repair  pulmonary  atresia  

Transplantation  of  heart  

Removal  of  artery  dot 

Removal  of  arm  artery  dot 

Removal  of  artery  dot  

Removal  of  artery  dot  

Removal  of  artery  dot 

Rerrioval  of  artery  ctot  


<  M  CPT  codks  and  dMcnpttxs  copyright  2000  Amarican  Madical  Association 


35.00 
37.50 
32.46 
36.25 
42.00 
43.50 
2715 
27.00 
33.00 
40.00 
33.50 
30.12 
33.00 
35.50 
29.00 
30.00 
31.80 
32.00 
32.75 
35.00 
2.57 
4.86 
7.12 
9.40 
11.67 
13.95 
5.86 
30.00 
32.20 
34.50 
37.50 
34.00 
35.00 
34.00 
37.00 
45.00 
21.39 
30.00 
35.00 
30.61 
34.00 
36.00 
34.25 
21.41 
24.50 
37.00 
40.00 
41.75 
39.00 
16.29 
20.63 
38.00 
42.00 
45.00 
44.00 
33.06 
42.80 
24.50 
40.00 
42.10 
10.00 
10.00 
25.00 
25.00 
10.03 
10.03 
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ADDENDUiwt— Codes  Subject  to  Comment— Continued 


CPT/ 
HCPCS 
code' 


34203  ... 
34203  ... 
34401  ... 
34401  ... 
34421  ... 
34421  ... 
34451  ... 
34451  ... 
34490  ... 
34501  ... 
34510  ... 
34520  ... 
34530  ... 
35011  ... 
35011  ... 
35013  ... 
35013  ... 
35045  ... 
35045  ... 

35081  ... 

35082  ... 
35082  ... 
35092  ... 
35092  ... 
35103  ... 
35103  ... 
35111  ... 

35111  ... 

35112  ... 
35112  ... 
35121  ... 

35121  ... 

35122  ... 
35122  ... 
35131  .. 

35131  .. 

35132  .. 
35132  .. 
35141  .. 

35141  .. 

35142  .. 
35142  .. 
35151  .. 

35151  .. 

35152  .. 
35152  .. 
35182  .. 
35184  .. 

35189  .. 

35190  .. 
35201  .. 
35201  .. 
35206  .. 
35221  .. 
35221  .. 
35226  .. 
35226  .. 
35231  .. 
35231  .. 
35236  .. 
35236  .. 
35246  .. 
35246  .. 
35251  .. 
35251  .. 
35256  .. 


Mod 


Descriptor 


Removal  of  leg  artery  clot  

Removal  of  leg  artery  dot  ^.. 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Removal  of  vein  dot 

Repair  valve,  femoral  vein  ...., 
Transposition  of  vein  valve  .., 

Cross-over  vein  graft 

Leg  vein  fusion 

Repai 

Repa 

Repai 

Repa 

Repa 

Repai 

Repai 

Repa 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repa 

Repa 

Repai 

Repai 

Repai 

Repai 

Repai 

Reisa 

Repa 

Repa 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 

Repa 

Repa 

Repai 

Repai 

Repaii 

Repai 

Repaii 

Repai 

Repai 

Repai 

Repai 

Repai 

Repai 


defect  of  artery  

defect  of  artery  

r  artery  rupture,  arm 

r  artery  rupture,  arm 

r  defect  of  arm  artery  ... 

r  defect  of  arm  artery  ... 

{  defect  of  artery  

r  artery  rupture,  aorta  ... 

r  artery  rupture,  aorta  ... 

r  artery  rupture,  aorta  ... 

r  artery  rupture,  aorta  ... 

r  artery  njpture,  groin  ... 

r  artery  rupture,  groin  ... 

r  defect  of  artery  

r  defect  of  artery  

r  artery  rupture,  spleen 

r  artery  rupture,  spleen 

r  defect  of  artery  

r  defect  of  artery  

r  artery  rupture,  belly  .... 

ir  artery  rupture,  belly  .... 

ir  defect  of  artery  

If  defect  of  artery  

r  artery  rupture,  groin  ... 

r  artery  rupture,  groin  ... 

r  defect  of  artery 

r  defect  of  artery  

r  artery  rupture,  tfiigh  .. 

r  artery  rupture,  thigh  .. 

r  defect  of  artery  

r  defect  of  artery  

r  artery  rupture,  lu>ee  .. 

r  artery  rupture,  knee  .. 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

\r  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

r  blood  vessel  lesion  .„ 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 

r  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Ftopair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 
Rejsair  bkxxj  vessel  lesion  ... 
Repair  blood  vessel  lesion  ... 


'  Al  CPT  codes  and  d»9cnptof »  copynghl  2000  Anwican  Medical  Association 


Proposed 
work  RVU 


16.50 
16.50 
25.00 
25.00 
12.00 
12.00 
27.00 
27.00 

9.86 
16.00 
18.95 
17.95 
16.64 
18.00 
18.00 
22.00 
22.00 
17.57 
17.57 
26.01 
38.50 
38.50 
45.00 
45.00 
40.50 
40.50 
25.00 
25.00 
30.00 
30.00 
30.00 
30.00 
35.00 
35.00 
25.00 
25.00 
30.00 
30.00 
20.00 
20.00 
23.30 
23.30 
22.64 
22.64 
25.62 
25.62 
30.00 
18.00 
28.00 
12.75 
16.14 
16.14 
13.25 
24.39 
24.39 
14.50 
14.50 
20.00 
20.00 
17.11 
17.11 
26.45 
26.45 
30.20 
30.20 

18.36 


Addendum— Codes  Subject  to  Comment— Continued 


CPT/ 

HCPCS 

code' 


35261 
35261 
35266 
35266 
35276 
35276 
35281 
35281 
35286 
35311 
35311 
35321 
35321 
35331 
35331 
35351 
35351 
35355 
35355 
35361 
35361 
35363 
35363 
35371 
35371 
35372 
35372 
35381 
35511 
35511 
35518 
35518 
35521 
35521 
35526 
35526 
35531 
35531 
35533 
35533 
35536 
35536 
35541 
35546 
35551 
35556 
35556 
35558 
35558 
35560 
35560 
35563 
35563 
35565 
35565 
35571 
35571 
35582 
35587 
35587 
35621 
35621 
35623 
35623 
35626 
3S626 


Mod 


Repair  blood  vessel  lesion 


Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 


r  blood  vessel  lesion 
blood  vessel  lesion 
blood  vessel  lesion 
r  blood  vessel  lesion 
r  blood  vessel  lesion 
r  blood  vessel  lesion 
r  blood  vessel  lesion 
r  blood  vessel  lesion 

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanr)eling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Recharwwiing  of  artery  

Rechanneling  of  artery  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  .• 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Vein  bypass  graft  „ 

Vein  bypass  graft  

Vein  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Bypass  graft,  not  vein  , 

Byjsass  graft,  not  vein  

Artery  bypass  graft 

Artery  bypass  graft 


Descriptor 


Proposed 
wofkRVU 


1  Al  CPT  codes  and  deacilptori  oopyrtg^  2000  AiTMilan  Medkal  AwocMlan 


17.80 
17.80 
14.91 
14.91 
24.25 
24.25 
28.00 
28.00 
16.16 
27.00 
27.00 
16.00 
16.00 
26.20 
26.20 
23.00 
23.00 
18.50 
18.50 
28.20 
28.20 
30.20 
30.20 
14.72 
14.72 
18.00 
18.00 
15.81 
21.20 
21.20 
21.20 
21.20 
22.20 
22.20 
29.95 
29.95 
36.20 
36.20 
28.00 
28.00 
31.70 
31.70 
25.80 
25.54 
26.67 
21.76 
21.76 
21.20 
21.20 
32.00 
32.00 
24.20 
2420 
23.20 
23.20 
24.06 
24.06 
27.13 
24.75 
24.75 
20.00 
20.00 
24.00 
24.00 
27.75 
27.75 
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Addendum— Codes  Subject  to  Comment— Continued 


CPT/ 
HCPCS 
code^ 


35631 
35631 
35636 

35636 
35641 
35646 
35650 
35650 

36661 
35661 
35663 
35663 

35666 

«J30DD 

35671 
36671 
36701 
35701 
3S721 
3S741 
35840 
36860 
35906 
35906 
35907 
35907 
36400 
36406 
36406 
36489 
36489 
36520 
36533 
36634 
36636 
36620 
3662S 
36822 
37565 
37565 
37600 
37600 
37605 
37605 
37609 
37606 
37815 
37615 
37617 
37618 
37650 
37660 
37700 
37720 
37730 
37735 
37760 
37785 
38100 
38100 
38101 
38115 


Mod 


Descriptor 


Artery  bypass  graft  

Artery  byjiass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  t)ypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  , 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  t)ypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Exploration,  carotid  artery  

Exploration,  carotid  artery  

Exploration,  femoral  artery  

Exploration  popliteal  artery  . 

Explore  abdomirud  vessels  

Explore  limb  vessels  

Excision,  graft,  thorax 

Excision,  graft,  thorax 

Excision,  graft,  abdomen 

Excision,  graft,  abdomen  ......... 

Drawing  blood  , 

Drawing  blood  ».»....... 

Drawing  blood 

Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Plasma  and/or  cell  exchange  . 

Insertion  of  access  device 

Revision  of  access  device 

Removal  of  access  device 

Insertion  catfieter,  artery  

Insertion  catiieter,  artery  , 

Insertion  of  canrHjta(s) 

Ligation  of  neck  vein  

Ligation  of  neck  vein  

Ligation  of  neck  artery 

Ligation  of  neck  artery 

Ligation  of  neck  artery 

Ligatnn  of  neck  artery 

Temporal  artery  procedure 

Temporal  artery  procedure 

Ligation  of  neck  artery 

Ligation  of  neck  artery 

Ligation  of  abdomen  artery  .... 

Ligation  of  extiemity  artery 

Revision  of  major  vein 

Revision  of  ma)or  vein 

Revise  leg  vein 

Removal  of  leg  vein  

Removal  of  leg  veins 

Removal  of  leg  veins/lesion  ... 

Revisk>n  of  leg  veins  

Revision  secondary  varicosity 

Rentoval  of  spleen,  total  

RenK>val  of  spleen,  total  

Removal  of  spleen,  partial  

Repair  of  ruptured  spleen  


'  Al  CPT  cod»s  and  dMcnplocs  copyni^  2000  Anwican  M»ctcal  Association 


Proposed 
wori(RVU 


34.00 

34.00 

29.50 

29.50 

24.57 

25.81 

19.00 

19.00 

25.00 

25.00 

19.00 

19.00 

22.00 

22.00 

21.00 

21  .M 

22.19 

22.19 

19.33 

19.33 

&50 

8.50 

7.18 

8.00 

9.77 

5.56 

31.25 

31.25 

35.00 

36.00 

0.18 

0.18 

0.18 

2.50 

2.50 

1.74 

&32 

2M 

2.27 

1.15 

2.11 

5.42 

10.88 

10.88 

11.25 

11.25 

13.11 

13.11 

3.00 

3.00 

5.73 

5.73 

22.06 

4.84 

7.80 

21.00 

3.73 

5.86 

7.33 

10.53 

10.47 

3.84 

14.50 

14.50 

15.31 

15.82 
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ADDENDUM— Codes  Subject  to  Comment— Continued 


CPT/ 

HCPCS 

code' 


38300 

38305 

38306 

38500 

38500 

38510 

38520 

38525 

38530 

38571 

38572 

38740 

38745 

38746 

38760 

38765 

38780 

39010 

39220 

39400 

39503 

42205  . 

43107  . 

43112  . 

43117  . 

43122  . 

43215  . 

43217  . 

43219  . 

43228  . 

43239  . 

43239  . 

43244  . 

43246  . 

43246  . 

43247  . 
43249  . 
43251  . 
43255  . 

43258  . 

43259  . 
43263  . 
43265  . 
43269  . 
43310  . 
43312  . 
43320  . 
43324  . 
43325. 
43326  . 

43330  . 

43331  . 

43340  . 

43341  . 

43350  . 

43351  . 

43352  . 

43360  . 

43361  . 

43400  . 

43401  . 
43405  . 
43410  . 
43415  . 
43420  . 
43425  . 


Mod 


Drainage,  lymph  node  lesion 

Drainage,  lymph  node  lesion  ...... 

Incision  of  lymph  channels 

Biopsy/removal,  lymph  nodes  .... 
Biopsy/removal,  lymph  nodes  .... 
Biopsy/removal,  lymph  nodes  .... 
Biopsy/removal,  lymph  nodes  .... 

Bk)psy/removal,  lymph  nodes 

Biopsy/removal,  lymph  nodes  .... 
Laparoscopy,  lymphadenectomy 
Laparoscopy,  lymphadenectomy 

Remove  armpit  lymph  nodes  

Renrove  armpit  lymph  nodes  :.... 
Remove  thoracic  lymph  nodes  ... 

Remove  groin  lymph  nodes  

Remove  groin  lymph  nodes  

Remove  abdomen  lymph  nodes 

Exploration  of  chest 

Removal  chest  lesion  

Visualization  of  chest  

Repair  of  diaphragm  hernia  

Reconstruct  deft  palate 

Removal  of  esophagus  

Removal  of  esophagus  

Partial  removal  of  esophagus  .... 
Parital  removal  of  esophagus  .... 

Esophagus  endoscopy  

Esophagus  endoscopy 

Esojshagus  erxloscopy 

Esoph  endoscopy,  ablation  

Upper  Gl  endoscopy,  biopsy 

Upper  Gl  endoscopy,  biopsy 

Upper  Gl  endoscopy/ligation 

Place  gastrostomy  tube 

Place  gastrostomy  \utoe 

Operative  upper  Gl  endoscopy  ... 

Esoph  endoscopy,  dilation  

Operative  upper  Gl  ervjoscopy  ... 
OJierative  upper  Gl  erxJoscopy  ... 
Operative  upper  Gl  endoscopy  ... 

Endoscopic  ultrasound  exam  

ErxJo  cholangioparKreatograph  .. 
Endo  cfiolar)giopancreatograph  .. 
Endo  cfK>langiopancreatograph  .. 

Repair  of  esophagus  

Repair  esophagus  and  fistula  

Fuse  esophagus  &  stomach  

Revise  esophagus  &  stomach  .... 
Revise  esophagus  &  stomach  .... 
Revise  esophagus  &  stomach  .... 

Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  intestine 

Fuse  esophagus  &  intestine 

Surgical  opening,  esophagus 

Surgical  opening,  esophagus 

Surgk^  opening,  esophagus 

Gastrointestinal  repair 

Gastrointestinal  repair  

Ligate  esophagus  veins  

Esophagus  surgery  for  veins 

Ligate/staple  esophagus  

Repair  esophagus  wound  

Repair  esophagus  wound  

Repair  esophagus  opening  

Repair  esophagus  opening  


Descriptor 


Propoeed 
work  RVU 


'  All  CPT  codas  and  descriptore  copyright  2000  American  Medical  Association 


1.99 

6.00 

6.45 

3.75 

3.75 

6.43 

6.67 

6.07 

7.98 

12.38 

16.59 

10.02 

13.00 

4.89 

12.94 

19.98 

16.59 

11.79 

17.42 

5.61 

34.85 

13.29 

40.00 

43.50 

40.00 

40.00 

2.60 

2.90 

2J0 

3.77 

2.09 

2.87 

4.58 

4.33 

4.33 

3.39 

2.90 

3.70 

4.40 

4.56 

4J9 

619 

8.90 

6.04 

25.39 

28.42 

19.93 

20.57 

20.06 

19.74 

19.77 

20.13 

19.61 

20.85 

15.78 

18.35 

15.26 

35.70 

40.50 

21.20 

22.09 

20.01 

13.47 

25.00 

14.35 

21.03 
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CPT/ 
HCPCS 
code' 


Addendum— Codes  Subject  to  Comment— Continued 


43500 

43501 

43502 

43510 

43520 

43605 

43610 

43611 

43620 

43621 

43622 

43631 

43632 

43633 

43634 

43638 

43638 

43639 

43640 

43641 

43651 

43652 

43800 

43810 

43820 

43825 

43830 

43832 

43840 

43842 

43843 

43846 

43847 

43848 

43850 

43855 

43860 

43865 

43870 

43880 

44005 

44010 

44020 

44021 

44025 

44050 

44050 

44055 

44110 

44111 

44120 

44125 

44130 

44130 

44140 

44140 

44143 

44144 

44144 

44145 

44146 

44147 

44150 

44151 

44151 

44152 


Mod 


Surgical  opening  of  stonnach  .. 

Surgical  repair  of  stomach  

Surgical  repair  of  stomach  

Surgical  opening  of  stomach  .. 

Incision  of  pyloric  muscle  

Biopsy  of  stomach 

Excision  of  stomach  lesion 

Excision  of  stomach  lesion 

Renioval  of  stomach  

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach,  partial ... 
Removal  of  stomach,  partial ... 
Removal  of  stomach,  partial ... 
Removal  of  stomach,  partial ... 
Removal  of  stomach,  partial ... 
Removal  of  stomach,  partial ... 
Removal  of  stomach,  partial ... 

Vagotomy  &  pylorus  repair 

Vagotomy  &  pylorus  repair 

Laparoscopy,  vagus  nerve  

Laparoscopy,  vagus  nerve  

Reconstruction  of  pylorus 

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 

Place  gastrostomy  tube 

Place  gastrostomy  tulae 

Repair  of  stomach  lesion 

Gastroplasty  for  obesity  

Gastroplasty  for  obesity  

Gastric  t>ypass  for  ob^ity 

Gastric  bypass  for  obesity 

Revision  gastroplasty  

Revise  stomach -bowel  fusion  . 
Revise  stomach-txjwel  fusion  . 
Revise  stomach-bowel  tusioa . 
Revise  stomach-txjwel  fusion  . 

Repair  stomach  opening  

Repair  stomach-bowel  fistula  . 

Freeing  of  bowel  adhesion 

Incision  of  small  bowel  

Exploration  of  small  bowel  

Decompress  small  bowel  

Incision  of  large  txjwel  

Reduce  bowel  obstruction 

Reduce  bowel  obstruction , 

Correct  malrotabon  of  bowel  .. 
Excision  of  bowel  lesion(s)  ...., 
Excision  of  txMvei  lesion<s)  .... 
Removal  of-smjtil  Intestine  .... 
Renwval  of  small  Intestine  .... 

Bowel  to  bowel  fusion  

Bowel  to  bowel  fusion  

Partal  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Removal  of  colon  

Removal  of  cdon/ileostomy  .. 
RertHjval  of  colon/ileosfomy  .. 
Renx>val  of  colon/Heostomy  .. 


Descriptor 


Proposed 
woritRVU 


11.05 
20.04 
23.13 
13.08 

9.99 
11.98 
14.60 
17.84 
30.04 
30.73 
32.53 
22.59 
22.59 
23.10 
25.12 
29.00 
29.00 
29.65 
17.02 
17.27 
10.15 
12.15 
13.69 
14.65 
15.37 
19.22 

9.53 
15.60 
15.56 
18.47 
18.65 
24.05 
26.92 
29.39 
24.72 
26.16 
25.00 
26.52 

9.69 
24.65 
16.23 
12.52 
13.99 
14.06 
14.28 
14.03 
14.03 
22.00 
11.81 
14.29 
17.00 
17.54 
14.49 
14.49 
21.00 
21.00 
22.99 
21.53 
21.53 
26.42 
27.54 
20.71 
23.95 
26.88 
26.88 
27.83 
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CPT/ 
HCPCS 
oodsf 


44153 

44155 

44156 

44156 

44160 

44200 

44300 

44310 

44312 

44314 

44316 

44320 

44340 

44345 

44346 

44308 

44389 

44390 

44391 

44392  . 

44393 

44394  . 

44394 

44002. 

44e03  . 

44e04. 

44605  . 

44615  . 

44620. 

44625  . 

44626  . 
44640  . 
44650  . 
44680  . 
44661  . 
44680  . 
44700. 
44800  . 
44620  . 
44850  . 
44900. 
44950  . 
44960  . 
44970  . 
45000  . 
45020  . 
45100  . 
45106  . 

45110  . 

45111  . 

45112  . 

45113  . 

45114  . 
45116  . 

45119  . 

45120  . 

45121  . 
45123  . 
45126  . 
45130  . 
45135  . 
45160  . 
45170  . 
45190  . 
45305  . 
45309  . 


ADDENDUM— CODES  SUBJECT  TO  COMMENT— Continued 


Mod 


Descriptor 


Removal  of  colon/ileostomy  „.. 

Removal  of  colorVileostomy  .. 

~ • : 

Removal  of  cdorVileosloiny  _.. „.. 

Removal  01  colon  „ 

«...••.•.«••....,.„„,„„.,.„„„, „,,„,,„,„„,„,^,,„,,^,„,, 

Laparoscopy,  enterolysis 

Open  bowel  to  sidn  „ 

Heostotny/iejunostomy 

Revision  of  ileostomy  _. 

Revision  of  ileostomy  

Devise  bowel  pouch „ 

""* 

Colostomy „ 

Revision  of  colostomy  

Revision  of  colostomy  

\  • 

Revision  of  colostomy  „ „ 

Colon  endoscopy 

Colonoscopy  wilh  biopsy .., 

~ 

Colonoscopy  for  foreign  twdy 

Colonoscopy  for  Meedng „ 

•••—••••••••.... >■.»■••••••••«•.•••••••..,•,•••.••«•« 

Colonoscopy  and  polypeelomy 

Colonoscopy,  lesion  removal : 

CokxKtscopy  w/snare  

CokxxKCopy  w/snare  .. : . 

Suture,  small  Intestine ]^ 

Suture,  small  intestine „ _ 



Suture,  large  intestine  

Repair  of  bowel  lesion 

hiteslinaJ  stricluroplasty „ 

Repair  bowel  opening  „ „                                            

Repair  bowel  opening  > 

Repair  bowel  opening  ..„ 

Repair  bowel-skin  fistula  „ 

Repair  bowel  fistula . 

— 

Repair  bowel-Madder  fistula _. 

" 

Repair  bowel-bladder  fistula 

Surgical  revision,  intestine  

Suspend  bowel  w/prosthesis „ 

Excision  of  bowel  pouch 

Excision  of  mesentery  lesion " 

Repair  of  mesentery 

Drain  app  abscess,  open  

'. 

Appendectomy „ 

- 

Appendectomy  ~ 

Laparoscopy,  appendectomy 

Drainage  of  pelvic  abscess  

Drainage  of  rectal  abscess  

Biopsy  of  rectum  

Renroval  of  anorectal  lesion _ 

Removal  of  rectum 

Partial  removal  of  rectum 

Renwval  of  rectum  

Partial  proctectomy 

Partial  removal  of  rectum  

Partial  removal  of  rectum  

Remove  rectum  w/reservoir  

Removal  of  rectum  

Removal  of  rectum  and  colon 

Partial  proctectomy 

Pelvic  exenteration  

Excision  of  rectal  prolapse  

Exdslon  of  rectal  prolapse  



Excision  of  rectal  lesion  

Excision  of  rectal  lesion 

Destruction,  rectal  tumor  .-. 

Proctosigmoidoscopy  &  biopsy  

Proctosigmoidoscopy  

Proposed 
workRVU 


30.59 
27  J6 
30.79 
30.79 
18.62 
14.44 
1^11 
1SJ6 

see 

1SX)6 

21.00 

1744 

7.72 

15.43 

16.09 

2.82 

3.13 

3J3 

4.ae 

3J2 
AM 
4.43 

4.43 
16.03 
18.06 
16i)3 
19S3 
15J3 
1^20 
15.06 
25.36 
21.65 
22.57 
21.30 
24J1 
15.40 
16.11 
1123 
1Z06 
10.74 
10.14 
10.00 
12.34 
8.70 
4.62 
4.72 
3.68 
4.76 
28.00 
16.48 
30.54 
30.58 
27.32 
24.58 
30.84 
24.60 
27.04 
16.71 
45.16 
16.44 
19.28 
15.32 
11.49 
9.74 
1.01 
2.01 


'  M  CPT  codas  and  deaaiptos  copyhgW  2000  Anwrican  Madical  Association 


<  Al  CPT  codes  and  descriplore  copyright  2000  American  Medical  Association 
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Addendum— (DODES  Subject  to  Comment— Continued 


OPT/ 
HCPCS 
code' 


45330 

45337 

45339 

45378 

45380 

45383 

45384 

45385 

45505 

45540 

45541 

45550 

45560 

45562 

45563 

45800 

45805 

45820 

45825 

45900 

45905 

45910 

45910 

45915 

46040 

46045 

46060 

46083 

46063 

46221 

46230 

46250 

46255 

46257 

46258 

462S8 

46260 

46261 

46262 

46270 

46275 

46280 

46288 

46320 

46320 

46700 

46705 

46715 

46716 

46730 

46736 

46740 

46742 

46744 

46746 

46748 

46750 

46753 

46754 

46760 

46761 

46762 

46900 

46910 

46916 

46917 


Mod 


Diagnostic  sigmoidoscopy 

Sigmoidoscopy  &  decompress  .. 

Sigmoidoscopy  > 

Diagnostic  coionoscopy 

Cokxioscopy  and  biopsy  

Lesion  removal  coionoscopy 

Coionoscopy 

Lesion  reinoval  colonoscopy 

Repair  of  rectum 

Correct  rectal  prolapse 

Correct  rectal  prolapse 

Repair  rectum/remove  sigmoid  . 

Repair  of  rectocele  

Exploration/repair  of  rectum  

Exploration/repair  of  rectum  

Repair  recl/btadder  fistula  

Repair  fistula  w/colostomy 

Repair  rectourethral  fistula  

Repair  fistula  w/colostomy 

Reduction  of  rectal  prolapse  

Dilation  of  anal  sphincter 

Dilation  of  rectal  r\ano*hng , 

Dilation  of  rectal  narrowir>g 

Remove  rectal  obstruction  , 

Incision  of  rectal  abscess 

Incision  of  rectal  abscess 

Incision  of  rectal  abscess 

Incise  external  henHxrtraid 

Incise  external  hemorrtraid 

Ligation  of  liemorrtK}«d(s)  „.. 

Removal  of  anal  tabs  

Hemorrhoidectomy  

Hemorrhoidectomy  

Rerrwve  hemorrhoids  &  fissure 
Remove  henxxrhoids  &  fistuia  . 
Remove  hemorrtxiids  &  fistuia  . 

Hemorrhoidectomy  

Remove  hemorrhoids  &  fissure 
Remove  hemorrhoids  &  fistuia  . 

Removal  of  anal  fistuia 

Removal  of  anal  fistuia 

Removal  of  anal  fistuia 

Repair  ana\  fistuia  

Removal  of  hemorTt)oid  dot 

Removal  of  hemorrhoid  do* 

Repair  of  anal  stricture 

Repair  of  anal  stricture _. 

Repair  of  anovaginal  fistula 

Rejiair  of  anovagir^  fistula 

Construction  of  absent  anus  .... 
Construction  of  absent  anus  .... 
Constnjction  of  absent  anus  .... 

Repair  of  imperforated  anus 

Repair  of  cioacal  arxxnaiy 

Repair  of  cioacal  anomaly 

Repair  of  cioacal  anomaly 

Repav  of  ar^  sphirx^ter 

Reconstruction  of  anus  

Removal  of  suture  from  anus  ... 

Repair  of  anal  sphincter  

Repair  of  anal  sphirKter 

Implant  artificial  sphirxrter 

Destruction,  anal  lesion(s) 

Destrijction,  anal  lesion(s) 

Cryosurgery,  artal  lesion<s)  

Lj^r  surgery,  anal  lesions 


Descriptor 


F*roposed 
worttRVU 


<  M  OPT  codw  and  dMoiiitore  copyrlgM  2000  Amwican  Mwfeaii  AModalion 


0.96 

2.36 

3.14 

3.70 

4.01 

5.87 

4.70 

5.31 

7.58 

16.27 

13.40 

23.00 

10.58 

15.38 

23.47 

17.77 

20.78 

18.48 

21.25 

2.61 

2.30 

2JB0 

2J&0 

ai4 

4.96 

4.32 

5.68 

1.40 

1.40 

2.04 

2JST 

3J8 

4.60 

5.40 

5.73 

5.73 

6.37 

7.08 

7.S0 

a72 

4^ 

5J8 

7.13 

1.61 

1.61 

9.13 

6.90 

7.20 

15.07 

26.75 

32.17 

30.00 

35.80 

52.63 

58.22 

64.21 

10.25 

8.29 

2.20 

14.43 

13.84 

12.71 

1.91 

1.86 

1.86 

1.66 


Addendum— Codes  Subject  to  Comment— Continued 


CPT/ 

HCF»CS 

code' 


46922 

46924 

46924 

46934 

46935 

46936 

46940 

46942 

46945 

46946 

47010 

47015 

47100 

47120 

47122 

47125 

47130 

47134 

47300 

47350 

47360 

47361 

47362 

47400 

47420 

47425 

47460 

47480 

47562 

47563 

47564 

47570 

47600 

47605 

47610 

47612 

47620 

47701 

47711 

47712 

47715 

47716 

47720 

47721 

47740 

47741 

47760 

47765 

47780 

47785 

47800 

47801 

47802 

47900 

48000 

48001 

48005 

48020 

48100 

48120 

48140 

48145 

48146 

48148 

48150 

48150 


Mod 


Descriptor 


Proposed 
worV  RVU 


Excision  of  anal  lesion(s)  

Destruction,  anal  lesion(s) 

Destruction,  anal  lesion(s) 

Destruction  of  hemorrhoids  

Destruction  of  hemorrtioids  

Destruction  of  hemorrhoids  '. 

Treatment  of  anal  fissure  

Treatment  of  anal  fissure  

Ligation  of  hemorrhoids 

Ligation  of  hemorrtraids 

Open  drainage,  liver  lesion  

Inject/aspirate  liver  cyst 

Wedge  biopsy  of  liver 

Partial  removal  of  liver 

Extensive  removal  of  liver 

Partial  removal  of  liver 

Partial  rerrioval  of  liver 

Partial  removal,  dorK>r  liver  

Surgery  for  liver  lesion  

Repair  liver  wound  

Repair  liver  wound  

Repair  liver  wound  

Repair  liver  wound  

Incision  of  liver  duct  .-..., 

Incision  of  bile  duct  

lrx:ision  of  bite  duct 

Incise  bile  duct  sphincter , 

lr)cision  of  gallbladder  

Laparoscopic  cholecystectomy 
Laparoscopic  cholecystectomy 
Laparo  chotecystectomy/explr  . 
Laparo  cholecystoenterostomy 

Removal  of  gallbladder  

Renroval  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallbladder  

Removal  of  gallbladder  

Bile  duct  revision  

Exdsion  of  bile  duct  tumor 

Exdsion  of  t>ile  duct  tumor 

Excision  of  t>ile  duct  cyst 

Fusion  of  tiile  dud  cyst  

Fuse  gallbladder  &  bowel 

Fuse  upper  gi  structures  

Fuse  gallbladder  &  bowel 

Fuse  galNadder  &  tx>wel 

Fuse  bile  duds  and  bowel  

Fuse  liver  ducts  &  bowel  

Fuse  bile  ducts  and  bowel  

Fuse  bile  duds  and  bowel  

Reconstrudion  of  t>ile  duds  .... 
Placement,  bile  dud  support  ... 

Fuse  liver  dud  &  intestine 

Suture  bile  duct  injury  

Drainage  of  abdomen 

Placement  of  drain,  pancreas  . 

Resect/debride  paricreas  

Removal  of  pancreatic  stone' ... 

Biopsy  of  pancreas 

Removal  of  pancreas  lesion  .... 
Partial  removal  of  pancreas  .... 
Partial  removal  of  pancreas  .... 

Pancreatectomy 

Removal  of  pancreatic  dud  .... 
Partial  removal  of  pancreas  .... 
Partial  removal  of  pancreas  .... 


^  AH  OPT  codes  and  dMCiiplcire  copyright  2000  Anwfican  Medical  Association 


1.86 
2.76 
2.76 
3.51 
2.43 

a88 

2.32 
2.04 

1.84 
2.56 
16.01 
15.11 
11.67 
35.50 
55.13 
48.19 
53.35 
39.15 
15.06 
19.56 
26.92 
47.12 
18.51 
32.49 
19.88 
19.83 
18.04 
10.82 
11.09 
11.94 
14.23 
12.58 
13.58 
14.69 
18.82 
18.78 
20.64 
27.81 
23.03 
30.24 
18.80 
16.44 
15.91 
19.12 
18.48 
21.34 
25.85 
24.88 
26.50 
31.18 
23.30 
15.17 
21.55 
19.90 
28.07 
35.45 
42.17 
15.70 
12.23 
15.85 
22.94 
24.02 
26.40 
17.34 
48.00 
48.00 
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Addendum— Cooes  Subject  to  Comment— Continued 


CPT/ 
HCPCS 
code' 


48152 

48153 

48154 

48155 

48180 

48500 

48510 

48520 

48540 

48545 

48547 

49000 

49002 

49010 

49020 

49040 

49060 

49085 

48200 

48201 

48215 

48215 

49220 

492S5 

48320 

49321 

49322 

49421 

48422 

48425 

48426 

48428 

49429 

49495 

49495 

49496 

49496 

48500 

49501 

49505 

48505 

49507 

49S20 

49521 

48525 

48540 

49550 

49553 

48555 

48557 

49580 

49561 

49565 

49566 

49570 

49572 

49580 

49582 

49585 

49587 

49590 

49605 

49606 

49650 

49651 

49900 


Mod 


Descriptor 


ParKreatectomy 

Par)createcto(iiy 

Pancreatectomy 

Removal  of  pancreas  

Fuse  parx;reas  and  bowel 

Surgery  of  pancreas  cyst  

Drain  parx:reatic  pseudocyst 

Fuse  parKreas  cyst  and  bcmei  . 
Fuse  paricreas  cyst  and  tXMvel  . 

Parxaeatorrhaphy  

Duodenal  exclusion  

Exploration  of  atxlomen  

Reopenirtg  of  abdomen 

Exploration  betiind  abdomen  .... 

Drain  abdominal  abscess 

Drain,  open,  abdom  abscess  .... 

Drain,  open,  retrop  abscess 

Remove  abdomen  foreign  txxly 
Removal  o(  abdomirial  lesion  .... 
Removal  of  abdomir^al  lesion  .... 

Excise  sacral  spine  tumor 

Excise  sacral  spine  tumor  

Multiple  surgery,  abdomen 

RenrKJval  Of  omentum  

Diag  laparo  separate  pnx 

Laparoscopy;  biopsy  

Laparoscopy;  aspiration  

Insert  abdonvnal  drain 

Remove  perm  canruia/catheter 
Insert  abdomervverwus  drain  ... 
Revise  abdomen-venous  shunt . 

Ligation  of  slmm , 

Removal  of  sfiunt 

Repair  inguinal  hemla,  init  

Repair  inguinal  hernia,  init  , 

Repair  Inguinal  hernia,  init  , 

Rejjair  inguinal  hernia,  init  

Repair  Inguinal  hernia  

Repair  inguinal  hernia,  init  

Repair  inguinal  hernia  

Repair  inguinal  hernia  , 

Repair  inguinal  hernia  , 

Rerepair  inguinal  hernia  

Repair  irtguinal  hernia,  rec  

Rep^  inguinal  hernia  , 

Repair  lumljar  hernia 

Repair  tenx)raJ  hemia 

Repair  tonrK>ral  hemia.  inR 

Repair  fentoral  hemia 

Repair  tomorai  hemia,  recur 

Rejjair  abdominal  hemia  

Repair  irx:isional  hemia 

Rerepair  abdominal  hemia 

Repair  incisional  hemia 

Repair  epigastric  hemia  

Repair  epigastric  hemia  

Repair  umbilical  hemia 

BeipaiT  umbilical  hemia 

Repair  umt)iiical  hemia 

Repair  umt)ilical  hemia 

Repair  abdominal  hemia  

Rejjair  umbilical  lesion  

Repair  umbilical  lesion  

Laparo  hemia  repair  Initial  

Laparo  hemia  repair  recur  

Repair  of  abdominal  wall 
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43.75 

47.89 

44.10 

24.64 

24.72 

15.28 

14.31 

15.59 

19.72 

18.18 

25.83 

11.68 

10.49 

12.28 

22.84 

13.52 

15.86 

12.14 

10.25 

14.84 

33.50 

33.50 

14.88 

11.14 

5.10 

5.40 

5.70 

5.54 

8.25 

11.37 

9.63 

6.06 

7.40 

5.89 

5.89 

8.79 

8.79 

5.48 

8.88 

7.60 

7.60 

9.57 

9.63 

11.97 

8.57 

10.39 

8.63 

9.44 

9.03 

11.15 

11.57 

14.25 

11.57 

14.40 

5.69 

6.73 

4.11 

6.65 

623 

7.56 

8.54 

22.66 

18.60 

6.27 

8.24 

12.28 


CPT/ 
HCPCS 
code' 


49905 
50200 
50230 
51595 
51596 
56515 
56740 
57100 
57130 
57292 
57307 
57410 
57505 
58150 
58152 
58260 
58262 
58263 
58267 
58270 
58275 
58280 
58285 
58323 
58400 
58600 
58605 
58611 
58700 
58740 
58805 
58820 
58825 
58920 
58950 
58951 
59150 
59151 
59812 
59870 
60100 
60220 
60220 
60252 
60254 
60260 
60270 
60271 
60540 
60545 
62263 
62310 
62311 
62318 
62319 
65855 
66180 
66986 
67028 
67218 
67904 
69990 
72275 
76005 
76065 
76090 


Mod 


Descriptor 
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Omental  flap  

Biopsy  of  kidney 

Removal  of  kidney 

Remove  bladder/revise  tract  ... 
Remove  bladder/create  pouch 

Destnxnk>n,  vulva  lesion(s)  

Remove  vagina  gland  lesion  ... 

Biopsy  of  vagina 

Remove  vagina  lesion 

Constnxrt  vagina  with  graft  ....: 

Fistula  repair  &  colostomy 

Pelvk:  examination  

Endocervical  curettage 

Total^  hysterectomy  

Total  hysterectomy  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Vaginal  hysterectomy  

Hysterectomy  &  vagina  repair  . 
Hysterectomy  &  vagina  repair  . 
Hysterectomy/revise  vagina  .... 
Hysterectomy/revise  vagina  .... 

Extensive  hysterectomy  , 

Sperm  washing 

SuspensKMi  of  uterus 

Division  of  faltopian  tube  

Division  of  faHopian  tube  

Ligate  oviduct(s)  add-on 

Removal  of  fallopian  \ube  

Revise  faltopian  tut)e(s) 

Drainage  of  ovarian  cyst(s)  .... 
Drain  ovary  at>scess.  open  .... 

Transposition,  ovary(s)  

Partial  removal  of  ovary(s)  

Resect  ovarian  malignancy  .... 
Resect  ovarian  malignancy  .... 

Treat  ectopic  pregnancy 

Treat  ectopic  pregr^ncy 

Treatment  of  miscarriage  

Evacuate  mole  of  uterus  

Biopsy  of  thyroid 

Partial  renroval  of  thyroid  

Partial  removal  of  thyroid  .; 

Removal  of  thyroid  

Extensive  thyroid  surgery 

Repeat  thyroid  surgery 

Removal  of  thyroid  

Removal  of  thyroid  

Expk>re  adrenal  gland  

Explore  adrenal  gland  

Lysis  epidural  adhesions 

Inject  spine  c/t  

Inject  spine  l/s  (cd)  

Inject  spine  w/cath,  c/t 

Ir^ect  spine  w/cath  l/s  (cd) 

Laser  surgery  of  eye  

Implant  eye  shunt 

Exchange  lens  prosttiesis  

Injectkin  eye  drug  

Treatment  of  retinal  lesion  

Repair  eyelid  defect  

Microsurgery  add-on  

Epidurography  

Fluoroguide  for  spine  inject  .... 

X-rays,  bone  evaluation  

Mammogram,  one  breast 


1  Al  CPT  codes  and  descriptors  copyright  2000  American  Medical  Assodalion 


6.55 

2.63 

22.07 

37.14 

38.52 

2.76 

4ST 

1.20 

2.43 

13.09 

15.93 

1.75 

1.14 

15.24 

20.60 

12.98 

14.77 

16.06 

17.04 

14.26 

15.76 

17.01 

22.26 

0.23 

6.36 

5.60 

5.00 

1.45 

12.05 

14.ro 

5.88 

4.22 

10.98 

11.36 

16.93 

22.38 

11.67 

11.49 

4.01 

6.01 

1.56 

11.90 

11.90 

20.57 

26.99 

17.47 

20.27 

16.83 

17.03 

19.88 

6.14 

1.91 

1.54 

2.04 

1.87 

3.85 

14.55 

12.28 

2.52 

18.53 

6.26 

3.47 

0.76 

0.60 

0.70 

0.70 
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CPT/ 
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code^ 


76091 

76095 

88170 

88171 

90901 

90911 

90935 

90937 

90945 

90947 

90989 

90993 

90997 

92018 

93350 

94640 

94664 

94665 

96100  . 

96105 

96110  . 

96115  . 

96117  . 

97542  . 

99233  . 

99273. 

99274  . 

99291  . 

99291  . 

99291  . 

99292  . 
99292  . 
99292  . 

99295  . 

99296  . 

99297  . 

99298  . 
99436  . 
99440  . 


Mod 


Descriptor 


Mammogram,  both  t)reasts  ... 

Stereotactic  breast  biopsy 

Fine  needle  aspiration 

Rne  needle  aspiration 

Biofeedback  train,  any  meth  . 
Biofeedback  peri/uro/rectal  .... 
Hemodialysis,  one  evaluation 
Hemodialysis,  repeated  eval  . 

Dialysis,  one  evaluation  

Dialysis,  repeated  eval  

Dialysis  training,  complete 

Dialysis  training,  incompi 

Hemoperfusion  

New  eye  exam  &  treatment  ... 

Echo  transttx>racic 

Airway  infialation  treatment  .... 
Aerosol  or  vapor  infialations  ... 
Aerosol  or  vapor  inhalations  ... 

Psychotogical  testing 

Assessment  of  aphasia  

Devetopmental  test,  lim  

f4eurot>ehavk>r  status  exam  ... 

Neuropsych  test  battery  

Wheelchair  mngmnt  training  ... 

Sut)sequent  hospital  care 

Confirmatory  consultation 

Confirmatory  consultation 

Critical  care,  first  hour  

first  hour 

first  hour 

addl  30  min  

addl  30  min  

addl  30  min  


Critical  care 
CritKal  care 
Critical  care, 
Critical  care, 
Critical  care, 
Neonatal  critical  care  . 
Neorutal  critical  care  . 
Neonatal  critical  care  . 
Neonatal  critical  care  . 

Attendance,  birth  

Newborn  resuscitation 


'AH  CPT  codes  and  descriptors  copyright  2000  American  Medical  Association 
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2.16 
0.00 
0.00 
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1.48 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.45 
1.51 
1.19 
1.73 
4.00 
4.00 
4.00 
2.00 
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2.00 
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8.00 
4.00 
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1.50 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9. 141,  and  142 

[WH-FRL-6989-6] 

mN2040-AD17 

National  Primary  Drinking  Water 
Regulations:  Filter  Backwash 
Recycling  Rule 

AGENCY:  Environmental  Protection 
Agency  CEP  A). 
ACTION:  Final  rule. 

SUMMARY:  In  this  document,  EPA  is 
finalizing  the  Filter  Backwash  Recycling 
Rule  (FBRR).  The  purpose  of  the  FBRR 
is  to  further  protect  public  health  by 
requiring  public  water  systems  (PWSs), 
where  needed,  to  institute  changes  to 
the  return  of  recycle  flows  to  a  plant's 
treatment  process  that  may  otherwise 
compromise  microbial  control.  Today's 
final  rule  addresses  a  statutory 
requirement  of  the  1996  Safe  Drinking 
Water  Act  (SDWA)  Amendments  to 
promulgate  a  regulation  which 


"governs"  the  recycling  of  filter 
backwash  water  within  the  treatment 
process  of  PWSs. 

DATES:  This  regulation  is  efiiective 
August  7,  2001.  As  discussed  in  the 
supplementary  information  section  and 
consistent  with  sections  1412(b)(10)  and 
1445  of  SDWA,  regulated  entities  must 
comply  with  this  rule  starting  December 
8,  2003.  For  judicial  review  piuposes, 
this  final  rule  is  promulgated  as  of  1 
p.m.  eastern  time  on  June  8,  2001. 

ADDRESSES:  Public  comments,  the 
comment/response  document, 
applicable  Federal  Register  documents, 
other  major  supporting  documents,  and 
a  copy  of  the  index  to  the  public  docket 
for  this  rulemaking  are  available  for 
review  at  EPA's  Office  of  Water  Docket: 
Docket  W-99-10  Final  Filter  Backwash 
Recycling  Rule,  401  M  Street,  SW..  Rm. 
EB57,  Washington,  DC  20460  from  9:00 
a.m.  to  4:00  p.m..  Eastern  Time,  Monday 
through  Friday,  excluding  federal 
holidays.  For  access  to  docket  materials 
or  to  schedule  an  appointment,  please 
call  (202)  260-3027. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  inquiries,  contact  Jefiiery 
Robichaud,  Office  of  Groimd  Water  and 
Drinking  Water  (4607),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  (202)  260-2568. 
For  general  information  contact  the  Safe 
Drinking  Water  Hotline,  Telephone 
(800)  426-4791.  The  Safe  Drinking 
Water  Hotline  is  open  Monday  through 
Friday,  excluding  Federal  holidays, 
from  9:00  a.m.  to  5:30  p.m.  Eastern 
Time. 

SUPPLEMBITARY  INFORMATION:  Regulated 
entities.  Entities  potentially  regulated  by 
the  FBRR  are  public  water  systems  that 
use  surface  water  or  ground  water  under 
the  direct  influence  of  surface  water 
(GWUDI),  practice  conventional  or 
direct  filtration,  and  recycle  spent  filtw 
backwash,  thickener  supernatant,  or 
liquids  bom  dewatering  processes. 
Regulated  categories  and  entities 
include: 


Category 


Industry „ 

»,  Local.  Tribal  or  Federal  Governments 


Examples  of  regulated  entities 


Pubic  Water  Systems  that  use  surface  wrater  or  ground  water  under  the  direct  in- 
fluerxx  of  surface  wrater . 

Public  Water  Systems  ttat  use  surface  water  or  ground  water  under  tlie  direct  in- 
fluence of  surface  water. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  the  FBRR.  This  table  hsts 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  rule.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  definition 
of  PWS  in  §  141.2  of  title  40  of  the  Code 
of  Federal  Regulations  and  §  141.76  of 
today's  final  rule.  If  you  have  questions 
regarding  the  applicability  of  the  FBRR 
to  a  particidar  entity,  consult  the  person 
Usted  in  the  preceding  section  entitied 
FOR  FURTHER  INFORMATION  CONTACT. 

List  of  abbreviations/acronyms  used 
in  this  document: 

AWWA  American  Water  Works 

Association 
AWWSCo  American  Water  Works 

Service  Company 
°C  Degrees  Celsius 
CCR  Consumer  Confidence  Report 
CFR  Code  of  Federal  Regulations 
CPE  Comprehensive  Performance 

Evaluation 
DAF  Dissolved  Air  Flotation 
EPA  Environmental  Proftction  Agency 


ESWTR  Enhanced  Surface  Water 

Treatment  Rule 
FBRR  FUtm  Backwash  Recycling  Rule 
FR  Federal  Register 
gpm  Gallons  per  Minute 
GWUDI  Ground  Water  Undw  the  Direct 

Influence  of  Surface  Wat«r 
HRRCA  Health  Risk  Reduction  and 

Cost  Analysis 
ICR  Information  Collection  Request 
lESWTR  Interim  Enhanced  Surface 

Water  Treatment  Rule 
IRFA  Initial  Regulatory  Flexibility 

Analysis 
LTlESWTR  Long  Term  1  Enhanced 

Surface  Water  Treatment  Rule 
MCLG  Maximum  Contaminant  Level 

Goal 
NDWAC  National  Drinking  Water 

Advisory  Coimcil 
NPDWR  National  Primary  Drinking 

Water  Regulation 
NODA  Notice  of  Data  Availability 
NTTAA  National  Technology  Transfer 

and  Advancement  Act 
0MB  Office  of  Management  and  Budget 
PBMS  Performance-based  Measurement 

System 
PRA  Paperwork  Reduction  Act 
PWS  Pubhc  Water  System 
RFA  Regidatory  Flexibility  Act 
SAB  Science  Advisory  Board 


SBA  Small  Business  Administration 
SBAR  Small  Business  Advocacy 

Review 
SBREFA  Small  Business  Regulatory 

Enforcement  Fairness  Act  of  1996 
SDWA  Safe  Drinking  Water  Act 
SDWIS  Safe  Drinking  Water 

Information  System 
UMRA  Unfunded  Mandates  Reform  Act 
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of  Direct  Filtration  Systems  that  Recycle? 

D.  What  is  the  Compliance  Schedule  for 
the  FBRR? 

E.  What  Public  Notification  and  Consumer 
Confidence  Report  Requirements  are 
contained  in  the  FBRR? 
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C.  How  Must  a  State  Obtain  Interim 
Primacy  for  the  FBRR? 
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Reduction  and  Cost  Analysis) 
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E.  Are  there  Benefits  From  the  Reduction 
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.    G.  What  are  the  Uncertainties  in  Risk, 

Benefit  and  Cost  Estimates  fw  the  FBRR? 
H.  What  is  the  Benefit/Cost  Determination 
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VI.  Other  Requirements 
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amended  by  the  Small  Business 
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Coordination  With  Indian  Tribal 
Governments 
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Systems 

L.  Plain  Language 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

N.  Congressional  Review  Act 
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I.  Suminary 

A.  Why  Is  EPA  Promulgating  the  Filter 
Backwash  Recycling  Rule  (FBRR)? 

When  a  facility  recycles  filter 
backwash  water,  it  reintroduces 
contaminants  back  into  treatment 
processes.  Poor  recycle  practices  can 
degrade  influent  water  quality  and 
impair  treatment  process  performance. 
The  1996  Amendments  to  the  Safe 
Drinking  Water  Act  (SDWA)  require 
EPA  to  promulgate  a  regulation  that 
"governs"  the  recycle  of  filter  backwash 
water  within  a  treatment  plant  (42 
U.S.C.  300g-l(b)(14)l.  Today's  final  rule 
addresses  filter  backwash  water  and  two 
additional  recycle  streams  of  concern, 
sludge  thickener  supernatant  and 
liquids  from  dewatering  processes.  The 
Agency  believes  that  establishing  such  a 
regulation  will  improve  performance  at 
filtration  plants  by  reducing  the 
opporttmity  for  recycle  practices  to 
adversely  ^ect  plant  performance  in  a 
way  that  would  allow  microbes  such  as 
Cryptosporidium  to  pass  through  into 
finished  drinking  water. 

B.  What  Are  Filter  Backwash  Water, 
Sludge  Thickener  Supernatant,  and 
Liquids  From  Dewatering  Processes? 

Throughout  today's  final  rule,  when 
the  word  recycle  is  used  as  a  noun  it 
refers  to  the  three  recycle  streams  (filter 
backwash  water,  sludge  thickener 
supernatant,  and  liquids  from 
dewatering  processes)  regulated  under 
the  FBRR. 

Filter  backwashing  is  an  integral  part 
of  treatment  plant  operation.  When 
filters  need  to  be  cleaned,  water  must  be 
returned  back  up  through  the  filtration 
media  with  sufficient  force  to  separate 
particles  from  the  filter  media.  The 
resulting  water  which  was  pushed  back 
through  the  filter  in  the  cleaning  process 
is  referred  to  as  filter  backwash  water  or 
spent  filter  backwash  water.  It  contains 
many  of  the  particles  that  were  trapped 
in  the  filter  diuing  operation,  including 
coag\ilants.  metals,  and  microbes  such 
as  Cryptosporidium.  Several  studies 
have  documented  a  range  of 
Cryptosporidium  oocysts  concentrations 
in  spent  filter  backwash  fit)m  non- 
detects  to  over  15,000  oocysts/100  L, 
(EE&T,  1999). 

Sedimentation  basins  and  clarifiers 
are  constructed  to  remove  particles  frt>m 
a  treatment  process  through  gravity 
settling.  When  these  units  are  employed 
to  treat  recycled  water,  the  "clear  water" 
that  exits  the  units  afier  particles  have 
been  allowed  to  settle  out  is  called 
sludge  thickener  supernatant.  While  the 
sludge  at  the  bottom  of  sedimentation 
basins  and  clarifiers  contain  the 
majority  of  the  Cryptosporidium  oocysts 


entering  a  unit,  recent  research  has 
documented  a  range  of  concentrations  of 
Cryptosporidium  oocysts  in  thickener 
supernatant  from  82  to  420  oocysts/ 100 
L  (EE&T,  1999). 

Finally,  some  filtration  plants  employ 
dewatering  processes  to  remove  water 
from  waste  solids  in  order  to  reduce  the 
solids  volume  to  be  disposed.  This 
"sludge"  typically  comes  from 
sedimentation  basins  and  clarifiers  and 
contains  only  one  to  two  percent  solids. 
The  dewatering  units  press  or  centrifuge 
the  sludge,  removing  liquids  from 
solids,  which  increases  the  solids 
voliune  up  to  90  percent.  The  liquids 
that  are  removed  are  referred  to  as 
liquids  from  dewatering  processes. 
Since  nearly  all  particles  and  solids  are 
removed  in  sludge  or  slurry  farm  from 
a  treatment  plant,  the  sludge  or  slurry 
will  contain  a  substantial  amount  of  the 
Cryptosporidium  oocysts  which  have 
entered  the  plant  since  the  dewatering 
unit  was  last  cleaned.  If  this  sludge  or 
sliury  is  dewatered,  there  exists 
significant  potential  that  the  liquids 
from  dewatering  may  contain  elevated 
levels  of  Cryptosporidium  oocysts. 
Although  the  Agency  is  unaware  of 
specific  effluent  liquid  oocyst  data  fitim 
dewatering  processes,  influent  slurries 
(consisting  of  sedimentation  basin 
sludges)  have  been  shown  to  contain  a 
range  of  Cryptosporidium  oocyst 
concentrations,  even  as  high  as  2,600 
oocysts/ioo  L  (EEftT,  1999). 

It  should  be  noted  that  process  solids 
recycle  flows  from  softening  and  contact 
clarification  luiits  are  not  covered  by 
today's  final  FBRR.  However,  if 
softening  systems  or  contact 
clarification  systems  recycle  any  of  the 
three  recycle  flows  covered  by  the  FBRR 
(filter  backwash  water,  sludge  thickener 
supernatant,  and  liquids  from 
dewatering  processes)  then  they  must 
meet  the  requirements  of  the  FBRR  for 
these  three  recycle  flows. 

C.  What  Is  Cryptosporidium? 

Cryptosporidium  is  a  protozoan 
parasite  foimd  in  humans,  many  other 
mammals  and  also  In  birds,  fish  and 
reptiles.  It  is  common  in  the 
environment  and  widely  foimd  in 
surface  water  supplies  (Rose,  1986; 
LeChevallier  and  Norton,  1995; 
Atherholt  et  al.,  1998;  EPA,  2000a).  In 
the  infected  animal,  the  parasite 
multiplies  in  the  gastrointestinal  tract. 
The  animal  then  excretes  oocysts  of  the 
parasite  in  its  feces.  These  oocysts  are 
tiny  spore-like  organisms  4  to  6  microns 
in  diameter  (too  small  to  be  seen 
without  a  microscope)  which  contain 
the  sporozoites  (infective  form).  The 
oocysts  of  Cryptosporidium  are  very 
resistant  to  adverse  factors  in  the 
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environment  and  can  survive  dormant 
for  months  in  cool,  dark,  moist  soil  or 
for  up  to  a  year  in  clean  water.  When 
ingested  by  another  animal,  they  can 
reproduce  in  the  intestinal  tract  and 
start  a  new  cycle  of  cr3rptosporidiosis 
illness.  Cryptospohdiosis  is  primarily  a 
watertmme  disease,  but 
cryptosporidiosis  has  also  been 
transmitted  by  consumption  of 
contaminated  food,  unhygienic  diaper 
changing  practices  (and  other  person-to- 
person  contact),  and  contact  with  young 
farm  animals. 

Cryptosporidium  oocysts  are 
relatively  resistant  at  normal 
temp«atures  and  are  not  easily  killed 
by  commonly  used  disinfectants.  Oocyst 
infectivity  appears  to  persist  under 
normal  temperatures,  although  oocysts 
may  lose  infectivity  if  sufficiently 
cooled  or  heated  (EPA,  2000a).  For 
example.  Payer  (1994)  discovered  that 
cleaned  oocysts  in  distilled  water 
heated  to  72.4  °C  for  1  minute  and  to 
64.2  °C  for  two  minutes  were  not 
infective  to  mice.  Payer  and  Nerad 
(1996)  found  that  cleaned  oocysts  in 
distilled  water  cooled  to  -  20  °C  for 
eight  hours  and  70 1^  for  1  hour  were 
not  infective  to  mice.  However,  oocysts 
may  remain  viable  after  freezing  (Payer 
and  Nerad.  1996).  The  oocysts  are 
relatively  imaffected  by  chlorine  and 
chloramines  in  the  concentrations  that 
are  used  for  drinking  water  treatment. 
They  are  also  resistant  to  the  efiiects  of 
60  percent  alcohol  and  many 
disinfectants  commonly  used  in  the 
home  at  animal  husbandry. 

D.  What  Are  the  Health  Concerns 
Associated  With  Cryptosporidium? 

When  someone  is  infected  with 
Cryptosporidium,  symptoms  can 
include  watery  diarrhea,  stomach 
cramps,  nausea,  loss  of  appetite,  and  a 
mild  fever.  This  disease  is  called 
cryptosporidiosis  and  is  a  ma)or  cause 
of  reported  waterbome  disease 
outbreaks  from  rivers,  lakes,  waterparks, 
and  swimming  pools.  The  symptoms  of 
cryptosporidiosis  begin  an  average  of 
seven  days  after  infection.  Persons  with 
a  normal,  healthy  immune  system  can 
expect  their  illness  to  last  for  two  weeks 
or  less,  with  constant  or  intermittent 
diarrhea.  Even  after  symptoms  cease,  an 
individual  can  still  pass 
Cryptosporidium  in  the  stool  for  up  to 
two  months  and  may  be  a  source  of 
infection  for  others.  Cryptosporidiosis  is 
not  treatable  with  antibiotics  so 
prevention  of  infection  is  critical. 
People  with  weakened  immune  systems 
(those  with  HIV/ AIDS,  on  cancer 
chemotherapy,  or  those  who  have 
received  organ  transplants)  may  have 
cryptosporidiosis  for  a  longer  period  of 


time,  and  it  can  be  life-threatening. 
Small  children,  pregnant  women,  or  the 
elderly  infected  with  cryptosporidiosis 
can  quickly  become  severely 
dehydrated. 

E.  Does  This  Regulation  Apply  to  My 
Water  System? 

Today's  final  rule  applies  to  all  public 
water  systems  that: 

•  Use  surface  water  or  ground  water 
under  the  direct  influence  of  sur&ce 
water  (GWUDI); 

•  Utilize  direct  or  conventional 
filtration  processes;  and 

•  Recycle  spent  filter  backwash 
water,  sludge  thickener  supernatant,  or 
liquids  from  dewatering  processes. 

F.  How  Will  This  Regulation  Protect 
Public  Health? 

EPA  has  determined  that  the  presence 
of  microbiological  contaminants  is  a 
health  concern.  If  finished  water 
supplies  contain  microbiological 
contaminants,  disease  outbreaks  may 
result.  Of  the  12  waterbome 
cryptosporidiosis  outbreaks  that  have 
occurred  at  drinking  water  systems 
since  1984,  three  (Carollton,  GA,  1987; 
Talent,  OR.  1992;  and  Milwaukee,  WI, 
1993)  were  linked  to  contaminated 
drinking  water  from  water  utilities 
where  waste  stream  recycle  was 
identified  as  a  possible  cause  (Graun, 
1998;  EPA,  2000a).  The  largest  of  the 
known  outbreaks  occurred  in 
Milwaukee  and  was  responsible  for  over 
400,000  illnesses  and  50  deaths  (Hoxie, 
et  al.,  1997;  MacKenzie  et  al.,  1994); 
other  known  outbreaks  have  occiirred  in 
smaller  communities  and  have  involved 
many  fewer  people. 

The  Surfece  Water  Treatment  Rule 
(SWTR)  and  Interim  Enhanced  Surface 
WatOT  Treatment  Rule  (lESWTR)  (63  PR 
69478,  December  16, 1998}  set 
enforceable  drinking  water  treatment 
technique  requirements  to  reduce  the 
risk  of  waterbome  microbiological 
disease  including  Cryptosporidium  from 
surfece  water.  Today's  final  rule 
provides  further  necessary  protection 
against  Cryptosporidium  for  systems 
that  practice  recycle. 

Toiday's  rule  ensures  that  the  2-log 
Cryptosporidium  removal  requirement 
established  in  the  lESWTR  and 
proposed  in  the  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule 
(LTIESWTTI)  (65  PR  19046,  April  10, 
2000)  is  not  jeopardized  by  recycle 
practices.  The  rule  requires  (with  some 
exceptions)  that  recycle  be  retiuned 
through  the  processes  of  a  system's 
existing  conventional  or  direct  filtration 
(as  defined  in  §  141.2  of  the  CFR)  that 
the  Agency  has  recognized  capable  of 
achieving  2-log  (99  percent) 


Cryptosporidium  removal.  Today's  rule 
also  ensures  that  systems  and  States  will 
have  the  recycle  flow  information 
necessary  to  evaluate  whether  site- 
specific  recycle  practices  may  adversely 
affect  the  ability  of  systems  to  achieve 
2-log  Cryptosporidium  removal.  Surges 
of  recycle  flow  retiuned  to  the  treatment 
plant  may  adversely  affect  treatment 
systems  by  creating  hydraulically 
overloaded  conditions  (when  plants 
exceed  design  capacity  or  State- 
approved  operating  capacity)  that  can 
lower  performance  of  individual  units 
within  a  treatmeint  plant  resulting  in 
lowered  Cryptosporidium  removal 
efficiency. 

n.  Background 

A.  What  Is  the  Statutory  Authority  for 
theFBRR? 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986, 
requires  EPA  to  publish  a  maximum 
contaminant  level  goal  (MCLG)  for  each 
contaminant  which,  in  the  judgement  of 
EPA,  "may  have  any  adverse  effect  on 
the  health  of  persons  and  which  is 
known  or  anticipated  to  occur  in  public 
water  systems"  (Section  1412(b)(3)(A)). 
MCLGs  are  to  be  set  at  a  level  at  which 
"no  known  or  anticipated  adverse  effect 
on  the  health  of  persons  occur  and 
which  allows  an  adequate  margin  of 
safety"  (Section  1412(b)(4)). 

The  Act  was  again  amended  in 
August  1996,  resulting  in  the 
renumbraing  and  augmentation  of 
certain  sections  with  additional 
statutory  lemguage.  New  sections  were 
added  establishing  new  drinking  water 
requirements.  Section  1412(b)(14) 
requires  EPA  to  promulgate  a  regulation 
to  govern  the  recycling  of  filter 
backwash  water  within  the  treatment 
process  of  a  public  water  system.  The 
Amendments  require  EPA  to  promulgate 
such  a  regulation  no  later  than  four 
years  after  the  date  of  the  enactment  of 
the  SDWA  Amendments  of  1996  unless 
this  type  of  recycling  has  been 
addressed  by  EPA's  Enhanced  Surface 
Water  Treatment  Rule  prior  to  the 
deadline. 

B.  What  Is  the  Regulatory  History  for  the 
FBRR? 

The  practice  of  filter  backwash 
recycling  has  not  previously  been 
addressed  in  drinking  water  rules 
promulgated  by  the  Agency.  As  noted 
earlier,  the  1996  Amendments  to  the 
SDWA,  required  EPA  to  promulgate  a 
regulation  governing  the  recycling  of 
filter  backwash  water.  The  Agency  first 
presented  information  regarding  filter 
backwash  practices,  data,  and  health 
risks  in  the  November  3, 1997,  Interim 
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Enhanced  Surface  Water  Treatment  Rule 
Notice  of  Data  Availability  (NODA)  (62 
PR  59486).  In  this  NODA,  EPA  indicated 
that  while  both  the  SWTR  and 
forthcoming  lESWTR  contained 
treatment  technique  requirements 
designed  to  address  microbial  pathogens 
such  as  Cryptosporidium,  neither  the 
SWTR  or  lESWTR  addressed  filter 
backwash  recycling  practices.  In  the 
NODA,  EPA  indicated  that  it  did  not 
plan  to  include  separate  provisions  for 
regulating  recycling  of  filter  backwash 
water  in  the  lESWTO,  but  planned  to 
develop  a  regulation  to  address  filter 
backwash  recycling  in  conjunction  with 
the  Long  Term  1  Enhanced  Surface 
Water  Treatment  Rule  (LTlESWTR). 
The  proposed  LTlESWTR  and  FBRR 
were  published  on  April  10,  2000  (65 
PR  19046). 

C.  How  Were  Stakeholders  Involved  in 
the  Development  of  the  FBRR? 

The  Agency  initially  conducted  a 
broad  literature  search  to  gather 
research  papers  and  information  on  the 
occurrence  of  Cryptosporidium  and 
other  materials  in  recycle  flows.  The 
literatiire  search  also  sought  information 
on  how  recycling  practices  may  impact 
plant  efficiency.  The  Agency  worked 
with  American  Water  Works 
Association  (A  WW  A),  the  American 
Water  Works  Service  Company 
(AWWSCo.),  and  Cincinnati  Water 
Works  to  develop  twelve  issue  papers 
on  conunonly  generated  recycle  flows. 
These  papers  are  found  in  the  docket  of 
today's  final  rule  (EE&T,  1999). 

EPA  began  outreach  efforts  to  develop 
the  FBRR  in  the  summer  of  1998.  Two 
public  stakeholder  meetings,  announced 
in  the  Federal  Register,  were  held  on 
July  22-23,  1998,  in  Lakewood, 
Colorado,  and  on  March  3—4, 1999,  in 
Dallas,  Texas.  In  addition,  EPA  held 
several  formal  and  informal  meetings 
with  stakeholders,  trade  associations, 
and  environmental  groups.  Small  entity 
representatives  also  contributed 
v^uable  input  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREPA)  panel  process. 
The  FBRR  SBREFA  panel  was  initiated 
in  April  of  1998  and  officially  convened 
in  August  of  1998.  The  panel's 
recommendations  were  incorporated 
into  today's  final  rule. 

During  rule  development  EPA 
considered  a  range  of  different  options. 
In  addition  to  those  found  in  the 
proposed  rule,  EPA  also  considered 
mandatory  treatment  of  recycle  streams 
and  a  ban  on  all  recycle  flows,  but 
ultimately  did  not  select  these  options. 
EPA  determined  that  the  rule  would 
apply  to  the  three  largest  recycle  flows 
at  treatment  plants  (spent  filter 


backwash,  sludge  thickener  supernatant, 
and  liquids  from  dewatering  processes), 
which  constitute  98  percent  of  recycle 
flow  at  an  average  system. 

In  early  June  1999,  EPA  mailed  an 
informal  draft  of  the  FBRR  preamble  to 
approximately  100  stakeholders  who 
attended  either  of  the  public  stakeholder 
meetings.  Members  of  trade  associations 
and  the  SBREFA  panel  also  received  the 
draft  preamble.  EPA  received  valuable 
comments  and  stakeholder  input  from 
15  State  representatives,  trade 
associations,  environmental  interest 
groups,  and  individual  stakeholders. 

Diuing  the  conunent  period  for 
today's  rule,  the  Agency  held  a  public 
meeting  in  Washington,  DC  on  April  14, 
2000.  Additionally,  the  proposed  rule 
was  either  presented  or  discussed  in 
nearly  50  meetings  across  the  U.S.  (EPA, 
20001).  Finally,  EPA  requested 
stakeholder  comments  by  mailing 
approximately  200  copies  of  the 
proposed  rule  to  stakeholders  requesting 
comment.  EPA  received  67  comments 
from  a  variety  of  stakeholders  including 
States,  municipalities.  Tribes,  elected 
officials,  consultants,  trade  groups,  and 
private  industry.  These  comments  were 
reviewed  and  evaluated  while 
developing  today's  final  rule.  Responses 
to  all  of  the  comments  are  found  in 
EPA's  Response  to  Conunent  Dociunent 
for  the  FBRR  (EPA,  2000j). 

D.  What  Did  the  April  10.  2000  Proposal 
Contain? 

The  April  10,  2000  proposal  (65  PR 
19046)  contained  the  Filter  Backwash 
Recycling  Rule  provisions  as  well  as  the 
LTlESWTR  provisions.  The  proposed 
rulemaking  package  was  entitled,  "The 
Long  Term  1  Enhanced  Surface  Water 
Treatment  and  Filter  Backwash  Rule; 
Proposed  Rule"  (EPA,  2000b).  The 
Agency  intends  to  promulgate  the 
LTlESWTR  in  a  future  Federal  Register 
announcement,  separate  boxa  today's 
final  rule.  The  FBRR  provisions  of  the 
proposal  applied  to  all  surface  water 
and  GWUDI  systems  which  recycle 
regardless  of  population  served.  The 
proposal  included  the  following 
requirements: 

— Spent  filter  backwash  water,  sludge 
thickener  supernatant,  and  liquids 
from  dewatering  processes  were 
required  to  be  recycled  prior  to  the 
point  of  primary  coagulant  addition 
unless  the  State  specified  an 
alternative  location; 
— Conventional  filtration  systems  with 
20  or  fewer  filters  that  recycle  spent 
filter  backwash  water,  sludge 
thickener  supernatant,  or  liquids  from 
dewatering  processes  without 
treatment  or  equalization  were 
required  to  perform  a  one  month,  one- 


time recycle  self  assessment.  The 
proposed  self  assessment  required 
hyoraulic  flow  monitoring  and  certain 
data  to  be  reported  to  the  State.  Upon 
review  of  these  data,  the  State  could 
require  that  modifications  be  made  to 
the  recycle  practice  in  order  to  protect 

Bublic  health;  and 
irect  filtration  systems  recycling  to 
the  treatment  process  were  required  to 
provide  detailed  recycle  treatment 
information  to  the  State.  Upon  review 
of  this  data,  the  State  could  require 
that  modifications  be  made  to  the 
recycle  practice  in  order  to  protect 
public  health. 

These  three  requirements  have  been 
modified  in  today's  final  FBRR  as 
described  in  the  following  section. 

m.  Discussion  of  Today's  Filter 
Backwash  Recycle  Rule  Requirements 

A.  Where  Does  the  FBRR  Specify  That 
Recycle  Must  Be  Returned? 

1 .  What  Does  Today's  Rule  Require? 

The  Agency's  goal  is  to  address  risks 
associated  with  certain  recycle  practices 
in  the  least  burdensome,  most  effective, 
and  simplest  means  possible. 
Accordingly,  today's  final  rule  requires 
that  recycled  filter  backwash  water, 
sludge  thickener  supernatant,  and 
liquids  from  dewatering  processes  mutfl 
be  returned  to  a  location  such  that  all 
processes  of  a  system's  conventional  or 
direct  filtration,  as  defined  in  §  141.2, 
are  employed.  Systems  may  apply  to  the 
State  if  they  want  to  recycle  at  an 
alternate  location. 

2.  What  Was  the  Rationale  and  Basis  for 
the  Proposed  Requirement? 

The  Agency  proposed  that  sp>ent  filter 
backwash  water,  sludge  thickener 
supernatant,  and  liquids  irom 
dewatering  process  be  recycled  prior  to 
the  point  of  primary  coagulant  addition 
unless  the  State  specified  an  alternative 
location.  In  establishing  this  proposed 
requirement,  EPA  had  two  goals  in 
mind.  First,  the  Agency  believes  it  is 
important  that  recycle  practices  be 
conducted  in  a  manner  that  does  not 
upset  the  chemical  treatment  and 
coagulation  process  vital  to  the 
performance  and  contaminant  removal 
capability  of  a  filtration  plant.  Second, 
the  Agency  also  believes  treatment 
plants  must  assiu«  that 
Cryptosporidium  oocysts  in  recycled 
water,  as  well  as  source  water,  receive 
the  full  benefit  of  well-operated 
treatment  processes  to  achieve  at  least  2- 
log  Cryptosporidium  removal. 

As  indicated  in  the  proposal,  close  to 
80  percent  of  the  systems  which  recycle, 
currently  return  recycle  prior  to  the 
rapid  mix  unit  and  coagulation  stage  of 
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the  treatment  plant.  Studies  from  many 
researchers  (Patania  et  al.,  1995; 
Edzwald  and  Kelly,  1998;  Bellamy  et  al., 
1993;  Conley,  1965;  Robeck  et  al.,  1964; 
and  Trussell  et  al.,  1980)  indicate  that 
proper  coagulation  is  paramount  to 
optimal  performance  of  treatment 
plants.  In  fact,  pilot  scale  work 
performed  by  Dugan  et  al.  (1999) 
showed  that  coagulation  has  a 
significant  influence  on  the  log  removal 
of  Cryptosporidium. 

The  ability  for  conventional  and 
direct  filtration  plants  to  remove 
Cryptosporidium  under  appropriate 
coagulation  conditions  was 
demonstrated  through  eight  studies 
(Patania  et  al.,  1995;  Nieminski  and 
Ongerth,  1995;  Ongerth  and  Pecoraro, 
1995:  LeChevallier  and  Norton,  1992; 
LeChevallier  et  al.,  1991;  Foundation  for 
Water  Research,  1994;  Kelly  et  al,  1995; 
and  West  et  al.,  1994)  that  were 
described  in  greater  detail  in  the 
proposal  for  today's  final  rule  (EPA  , 
2000b).  These  eight  studies 
demonstrated  that  conventional  and 
direct  filtration  plants  which  employed 
coagulation,  flocculation,  sedimentation 
(in  conventional  filtration  only),  and 
filtration  steps  had  the  ability  to  achieve 
at  least  2-log  removal  of 
Cfyptosporidium  when  meeting  specific 
turbidity  limits.  These  studies  formed 
the  basis  for  the  Agency's  development 
of  turbidity  limits  (0.3  NTU  95  porcent 
of  the  time  and  a  1  NTU  maximum) 
associated  with  the  2-log  treatment 
technique  in  the  lESWTR  and  the 
proposed  LTlESWTR.  As  noted  earlier, 
none  of  the  stiidies  evaluated  the 
practice  of  recycling  on  treatment 
performance. 

In  order  to  minimize  the  impacts  of 
recycle  on  chemical  treatment, 
minimize  hydraulic  disruption  within 
the  treatment  processes  due  to  recycle, 
and  provide  the  appropriate  level  of 
treatment  necessary  to  achieve  at  least 
2-log  removal  of  Cryptosporidium  in 
recycle  flows,  the  Agency  believed  it 
necessary  to  include  as  part  of  the 
proposed  FBRR,  a  specific  recycle 
return  location  requirement,  while  also 
allowing  systems  the  ability  to  establish 
alternate  recycle  locations  as  approved 
by  the  State. 

3.  What  Major  Comments  Were 
Received  on  the  Proposal? 

Many  commenters  agreed  with  the 
proposal  and  noted  that  requiring 
recycle  to  be  retiimed  prior  to  the  point 
of  primary  coagulant  addition  was 
appropriate.  Several  others  noted  that 
recycle  should  be  allowed  conciirrent 
widi  the  point  of  primary  coagulant 
addition.  Still  others,  most  notably 
EPA's  Science  Advisory  Board  (SAB), 


indicated  that  because  of  the  site- 
specific  characteristics  of  recycle, 
defining  a  single  acceptable  recycle 
return  location  was  inappropriate  since, 
in  some  circumstances,  it  could  reduce 
the  performance  of  the  treatment 
system.  Finally,  a  few  commenters 
expressed  concern  regarding  workload 
implications  for  States  if  too  many 
requests  for  alternate  recycle  locations 
are  received. 

4.  What  Was  the  Basis  for  Revising  the 
Proposal? 

After  evaluating  the  data  submitted  by 
conunenters,  EPA  believes  that  the  goal 
of  this  rule  can  be  achieved  more 
efficiently  by  slightly  modifying  the 
return  location  requirement.  Rather  than 
requiring  recycle  to  be  retiimed  to  a 
specific  location,  today's  final  rule 
requires  recycle  flows  to  pass  through 
all  processes  of  the  system's 
representative  treatment  as  defined  in 
§  141.2  in  order  for  conventional  and 
direct  filtration  systems  which  recycle 
to  maintain  2-log  Cryptosporidium 
removal  credit.  For  most  systems,  this 
requirement  would  allow  the  return  of 
recycle  concxurent  with  the  point  of 
primary  coagulant  addition.  Today's 
final  rule  continues  to  allow  States  the 
opportunity  to  approve  alternative 
recycle  return  locations  for  systems  on 
a  system-specific  basis.  Conventional 
filtration  is  defined  in  §  141.2  of  the 
Code  of  Federal  Regulations  as  a  series 
of  processes  including  coagulation, 
fkxxmlation,  sedimentation,  and 
filtration  resulting  in  substantial  particle 
removal.  ENrect  filtration  is  defined  in 
$  141.2  of  the  Code  of  Federal 
Regulations  as  a  series  of  processes 
including  coagulation  and  filtration  but 
excluding  sedimentation  residting  in 
substantial  particle  removal.  As  noted 
earlier,  the  ability  for  conventional  and 
direct  filtration  plants  to  remove 
Cryptosporidium  has  been  demonstrated 
in  many  studies.  These  studies 
demonstrated  that  conventional  and 
direct  filtration  plants  which  employed 
coagulation,  flocculation,  sedimentation 
(in  conventional  filtration  only),  and 
filtration  processes,  had  the  ability  to 
achieve  2-log  removal  of 
Cryptosporidium  while  meeting  specific 
turbidity  limits.  EPA  firmly  believes 
these  studies  demonstrate  a  minimum  of 
2-log  Cryptosporidium  removal  only 
when  water  passes  through  all  processes 
of  conventional  or  direct  filtration 
treatment.  Some  studies  have  shown 
that  when  recycle  is  performed 
properly,  namely  when  recycle  is 
returned  through  all  processes  of  the 
plant's  existing  treatment  system  and 
normal  plant  operations  are  not 
disrupted  with  hydraulic  singes  or 


increased  overall  plant  flow,  the  return 
of  recycle  does  not  perceptively  impair 
plant  treatment  with  respect  to 
Cryptosporidium  or  tinbidity  removal 
(Levesque  et  al.,  1999  and  Comwell  and 
MacPhee,  2001).  Because  continuing  to 
ensiu«  at  least  2-log  Cryptosporidium 
removal  is  the  goal  of  this  provision, 
EPA  believes  it  appropriate  to  require 
that  recycle  be  returned  at  least  through 
existing  processes  which  the  Agency 
has  determined  to  have  the  ability  to 
achieve  2-log  Cryptosporidium  removal, 
instead  of  requiring  that  recycle  be 
returned  to  a  discrete  location. 

The  Agency  continues  to  recognize 
that  some  systems  may  be  able  to 
achieve  2-log  or  higher  Cryptosporidium 
removal  when  recycling  to  other 
locations  within  the  treatment  plant. 
Therefore,  the  final  rule  continues  to 
include  a  provision  that  States  may 
approve  alternate  recycling  locations  for 
systems  on  a  case-by-case  basis. 
However,  the  Agency  dropped  an 
explicit  requirement  in  the  proposal  that 
systems  must  apply  to  the  State  for 
approval  of  the  change  in  recycle 
location  before  the  system  implements 
it,  as  the  Agency  believes  that  such  a 
requirement  is  implicit  in  the  regulatory 
language  for  today's  final  rule,  and 
unnecessary  as  systems  are  unlikely  to 
make  a  change  to  their  location  without 
approval  fix)m  the  State. 

B.  What  Reporting  Does  the  FBRR 
Require  of  Conventional  Filtration 
Systems  That  Recycle? 

1.  What  Does  Today's  Rule  Require? 

The  Agency's  goal  is  to  address  risks 
associated  with  recycle  practices  in  the 
least  burdensome,  most  effective,  and 
simplest  means  possible.  Accordingly, 
today's  final  rule  requires  that  systems 
that  practice  conventional  filtration  and 
recycle  spent  filter  backwash,  sludge 
thickener  supernatant,  or  liquids  firom 
de watering  processes,  notify  the  State  in 
writing  that  they  practice  recycle.  When 
notifying  the  State,  systems  must  also 
provide  the  following  information: 
— A  plant  schematic  showing  the  origin 
of  all  recycle  flows,  the  hydraulic 
conveyance  used  to  transport  them, 
and  the  location  where  they  are 
recycled  back  into  the  plant;  and 
— ^Typical  recycle  flow  in  gallons  per 
minute  (gpm),  highest  observed  plant 
flow  experienced  in  the  previous  year 
(gpm),  design  flow  for  the  treatment 
plant  (gpm),  and  the  State-approved 
operating  capacity  for  the  plant  where 
the  State  has  made  such 
determinations. 

Additionally,  systems  must  collect 
and  maintain  the  following  information 
for  review  by  the  State,  which  may,  after 
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evaluating  the  informatioo.  require  a 
system  to  modify  their  recycle  location 
or  recycle  practices: 

(1)  Copy  of  the  recycle  notification 
and  information  submitted  to  the  State; 

(2)  List  of  all  recycle  flows  and  the 
frequency  with  which  they  are  returned; 

(3)  Average  and  maximum  backwash 
flow  rate  through  the  filters  and  the 
average  and  maximum  duration  of  the 
filter  backwash  process  in  minutes; 

(4)  Typical  filter  run  leng^  and  a 
written  siunmary  of  how  filter  run 
length  is  determined  (headless, 
turbidity,  time  etc.); 

(5)  The  type  of  treatment  provided  for 
the  recycle  flow;  and 

(6)  Diata  on  the  physical  dimensions  of 
the  equalization  and/or  treatment  units, 

•  typical  and  maximum  hydraulic  loading 
rates,  type  of  treatment  chemicals  used 
and  average  dose  and  frequency  of  use, 
and  frequency  at  which  solids  are 
removed  from  treatment  units  where 
such  imits  are  used. 

These  requirements  are  identical  to 
the  requirements  for  direct  filtration 
systems  that  recycle,  as  described  in 
Section  in.C.  They  are  discussed  in 
separate  preamble  sections  because  in 
the  proposed  rule,  separate  and  distinct 
requirements  for  the  two  types  of 
systems  were  proposed. 

2.  What  Was  the  Rationale  and  Basis  for 
the  Proposed  Requirement? 

The  Agency  proposed  that 
conventional  filtration  systems  with 
fewer  than  20  filters  that  do  not  provide 
treatment  or  equalization  of  then 
recycle  streams  would  be  required  to 
develop  a  flow  monitoring  plan  for 
submittal  and  approval  by  the  State, 
conduct  a  month  of  flow  monitoring, 
and  develop  and  submit  a  self- 
assessment  report  to  the  State.  The  State 
would  then  be  required  to  make  a 
determination  of  whether  modifications 
to  a  system's  recycle  practice  should  be 
required. 

"rhis  component  was  designed  to 
assist  States  in  addressing  the  potential 
negative  impact  of  hydraulic  singe  on 
treatment  performance.  The  first 
component  of  today's  final  rule  requires 
that  recycle  flows  proceed  through  all 
steps  of  the  treatment  processes  to 
ensure  2-log  removal  of 
Cryptosporidium.  However,  hydraulic 
surge  can  still  upset  treatment 
performance  even  when  recycle  is 
treated  by  all  necessary  steps  of  a 
treatment  process  (e.g.,  surges  that  cause 
hydraulic  flow  to  exceed  design  or 
operating  capacity). 

Because  oi  the  nigh  volume  of  water 
and  short  duration  of  a  filter  backwash 
recycle  event  (typically  about  15 
minutes  long),  a  large  volume  of  water 


may  surge  through  the  treatment  plant. 
This  hydraulic  surge  can  potentisdly 
overload  treatment  capability  by 
challenging  the  ability  of  each  process 
within  a  system  including  the  filters. 
Some  studies  have  demonstrated 
(Glasgow  and  Wheatiey,  1998;  McTigue 
et  al.,  1998;  and  Myers  et  al..  2000)  that 
increasing  loading  rates  through  surges 
to  filters  can  have  an  adverse  effect  on 
finished  water  quality.  McTigue  et  al., 
reported  that  when  filter  loading  rates  in 
a  pilot  plant  were  doubled  from  2  gpm 
to  4  gpm  instantaneously, 
Cryptosporidium  counts  in  finished 
water  jumped  from  non  detect  to  18 
oocysts/ 100  L.  When  filter  loading  rates 
were  doubled  from  4  gpm  to  8  gpm 
instantaneously,  Cryptosporidium 
counts  in  finished  water  jumped  bom 
non  detect  to  50  oocysts/lOOL,  resulting 
in  a  reduction  in  performance  from  5- 
log  Cryptosporidium  removal  to  3.5-log 
Cryptosporidium  removal.  Pilot  work 
completed  by  Myers  et  al.,  showed  that 
when  hydraulic  surges  occurred, 
particle  counts  increased.  When 
hydraulic  flow  was  instantaneously 
increased  from  2  gpm  to  3  gpm,  particle 
counts  rose  from  17  particles/mL  to  27 
particles/mL.  When  the  flow  was  raised 
from  2  gpm  to  4  gpm,  particle  counts 
rose  &t)m  17  particles/mL  to  36 
particles/mL.  Many  commenters  to  the 
lESWTR  noted  that  increased  loading 
rates  to  filters  (in  excess  of  approved 
design  rates)  would  contribute  to  poor 
performance  of  filters  (EPA,  19981). 

Although  hydraulic  surging  can  have 
a  adverse  effect,  systems  that  practice 
equalization  or  treatment  of  their 
recycle  streams  can  mitigate  the  effect 
that  recycle  may  have  on  the 
performance  of  the  treatment  systems. 
Limited  data  (Comwell  and  Lee,  1996) 
have  shown  that  equalization  of  recycle 
streams  minimizes  the  risk  of  hydraulic 
upset.  Proper  equalization  can  serve  to 
avoid  abrupt  changes  in  the  flow  rates 
and  the  water  quality.  Several  studies 
have  recommended  maintaining  recycle 
flow  at  or  below  10  percent  of  the  plant 
flow  (Comwell  and  Lee,  1994;  McGuire, 
1997;  Pederson  and  Calhoun,  1995;  and 
Levesque  et  al.,  1999). 

Treatment  reduces  the  number  of 
microbial  constituents  a  recycle  flow 
may  reintroduce  into  the  primary 
treatment  process  and  therefore,  reduce 
the  risk  associated  with  passing  oocysts 
if  hydraulic  surges  occur.  Work  by  a 
variety  of  individuals  (Grubb  and 
Arnold,  1997;  Levesque  et  al.,  1999;  and 
Parker  et  al.,  1999;)  has  demonstrated 
the  utility  of  treatment  of  recycle 
streams  prior  to  being  returned  to  the 
primary  treatment  plant.  In  addition,  as 
indicated  previously,  some  studies  have 
shown  that  when  recycle  is  performed 


in  accordance  with  the  requirements  of 
the  FBRR,  Cryptosporidium  removal  is 
not  impaired,  even  without  separate 
treatment  of  recycle  streams. 

Given  the  variety  and  site-specific 
nature  of  recycle  practices  throughout 
the  country,  the  Agency  believed  it 
necessary  to  require  conventional 
filtration  systems  to  notify  States  that 
they  practice  recycle,  and  provide 
information  the  State  could  utilize  to 
evaluate  whether  a  treatment  plant  may 
be  susceptible  to  hydraulic  disruptions 
as  a  result  of  recycling. 

In  the  proposal,  the  Agency  attempted 
to  identify  the  subset  of  systems  that 
would  be  most  susceptible  to  hydraulic 
surges  by  only  requiring  that  systems 
without  equalization  or  treatment 
(referred  to  as  "direct  recycle")  meet  the 
reporting  requirements.  "The  Agency 
further  limited  the  applicabilify  of  these 
requirements  (including  a  one-time 
requirement  to  submit  a  recycle  self- 
assessment)  to  those  direct  recycle 
systems  that  employ  20  or  fewer  filters 
to  meet  production  requirements  during 
a  selected  month,  and  recycle  spent 
filter  backwash  water,  thickener 
supernatant,  and/or  liquids  from 
dewatering  process  within  the  treatment 
process.  The  self-assessment  required 
that  a  monitoring  plan,  one  month  of 
hydraulic  flow  monitoring,  and  a  self- 
assessment  report  containing  additional 
recycle  information  be  submitted  to  the 
State.  After  reviewing  the  self- 
assessment,  the  State  would  have  been 
required  to  make  a  determination 
whether  to  require  modifications  to  a 
system's  recycle  practice  in  order  to 
protect  public  health  and  report  the 
determination  to  EPA.  The  self- 
assessment  was  designed  to  provide  the 
State  witb  adequate  information  to  make 
this  determination. 

3.  What  Major  Comments  Were 
Received? 

The  Agency  received  many  comments 
on  the  Direct  Recycle  Reporting  in  the 
proposed  rule.  The  proposed  rule  only 
applied  to  conventional  filtration  plants 
which  did  not  practice  equalization  or 
treatment  of  recycle  and  which  utilized 
fewer  than  20  filters  to  meet  demand. 
Many  commenters  believed  that  the 
operational  values  used  in  the  analysis 
conducted  by  the  Agency  to  arrive  at  a 
20  filter  cut-off  did  not  accurately 
represent  the  true  range  of  values 
witnessed  throughout  the  country. 
Similarly,  many  commenters  noted  that 
excluding  systems  that  treat  or  equalize 
recycle  flows  was  inappropriate  because 
df  the  lack  of  clearly  defined,  widely- 
used  parameters  for  the  definitions  of 
equalization  and  treatment  of  recycle. 
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The  Agency  also  received  significant 
comment  on  the  proposed  hydraidic 
flow  monitoring  associated  with  this 
requirement.  Many  commenters 
disagreed  with  the  appropriateness  of 
hydraidic  flow  monitoring,  citing  a 
range  of  problems  with  the  process 
including  the  amount  of  data  which 
would  be  collected,  determining  the 
month  in  which  monitoring  shoiUd  take 
place,  and  the  time  of  day  monitoring 
shoidd  take  place.  States  noted  that 
submittal  of  self-assessment  reports  and 
requirement  for  a  State  determination 
would  residt  in  an  increased  burden, 
and,  that  given  resource  limitations, 
could  be  problematic. 

4.  What  Was  the  Basis  for  Revising  the 
Proposal? 

After  evaluating  the  information 
submitted  by  commenters,  EPA  believes 
that  the  goal  of  this  requirement  can  be 
achieved  more  efficiently  by  slightly 
modifying  this  requirement.  Rather  than 
requiring  only  certain  conventional 
filtration  systems  to  develop,  obtain 
State  approval  of,  and  implement  a 
hydraulic  flow  monitoring  program,  the 
Agency  believes  that  all  conventional 
filtration  systems  that  practice  recycle 
can  assemble  existing  information  on 
recycle  flow  volumes,  treatment/ 
equalization  and  other  parameters  that 
is  adequate  for  States  to  evaluate 
whether  recycle  modifications  are 
necessary.  Some  of  the  information 
would  be  reported  by  all  affected 
systems  to  the  State,  which  will 
facilitate  State  identification  of  those 
systems  where  recycle  practices  warrant 
closer  scrutiny.  Additional  information 
would  be  maintained  on-site  by  the 
system  and  available  to  the  State  for 
review. 

Today's  final  rule  now  applies  to  all 
conventional  filtration  systems  that 
recycle.  In  requiring  only  those  systems 
that  did  not  provide  treatment  or 
equalization  of  their  recycle  streams  and 
which  utilized  less  than  20  filters  to 
comply  with  the  proposed  requirement, 
the  Agency  was  attempting  to  identify 
the  subset  of  systems  where  hydraulic 
surge  was  a  particular  risk.  Given  the 
wide  variability  among  system 
operations  as  noted  by  commenters,  the 
Agency  believes  it  to  be  more  protective 
of  public  health  to  require  all 
conventional  filtration  systems  to 
comply. 

The  Agency  has  also  modified  flow 
monitoring  and  the  self-assessment 
portions  of  the  requirement  in  the 
proposal.  EPA  established  hydraulic 
flow  monitoring  as  a  means  for 
developing  information  to  evaluate 
whether  hydraulic  surge  may  cause  a 
plant  to  exceed  its  operating  capacity 


and  threaten  treatment  performance. 
The  self-assessment  was  intended  to 
serve  as  a  vehicle  for  providing  this 
information  and  additional  recycle  data 
to  the  State.  Th^comments  highlighted 
the  technical  concerns  and  burden 
associated  with  having  systems  conduct 
the  flow  monitoring,  develop  the  self- 
assessment,  and  duplicate  existing 
information  submitted  to  the  State.  EPA 
believes  this  same  goal  can  be  achieved 
more  efficiently  with  a  modified 
approach.  Today's  final  rule  requires 
systems  to  notify  the  State  that  they 
practice  recycle,  and  include,  along 
with  a  schematic  of  the  system's  recycle 
process,  four  key  pieces  of  information 
(typical  recycle  flow  (gpm),  highest 
observed  plant  flow  experienced  in  the 
previous  year  (gpm),  design  flow  for  the 
treatment  plant  (gpm),  and  the  State- 
approved  operating  capacity  for  the 
plant  where  the  State  has  made  such 
determinations).  This  information  will 
be  submitted  to  the  State,  so  States  may 
evaluate  whether  recycle  practices  have 
the  potential  to  cause  a  hydraulic  surge 
that  may  cause  a  plant  to  exceed  its 
operating  capacity.  Systems  will  not  be 
required  to  perform  flow  monitoring, 
but  will  still  be  required  to  collect 
certain  additional  recycle  data  (as 
described  previously)  and  keep  it  on  file 
for  State  review  during  sanitary  surveys, 
other  inspections  (e.g.,  comprehensive 
performance  evaluations  (CPEs)),  or 
other  State  activities,  rather  than  submit 
it  in  a  special  report  to  the  State.  An 
ancillary  benefit  of  this  modification  is 
significandy  reduced  burden  for 
systems  and  States  because  of  the 
removal  of  the  monitoring,  associated 
monitoring  plan,  and  State  approval 
provisions. 

C.  What  Reporting  Does  the  FBRR 
Require  of  Direct  Filtration  Systems 
That  Recycle? 

1.  What  Does  Today's  Rule  Require? 

The  Agency's  goal  is  to  address  risks 
associated  with  recycle  practices  in  the 
least  burdensome,  most  effective,  and 
simplest  means  possible.  Accordingly, 
today's  final  rule  requires  that  systems 
that  practice  direct  filtration  and  recycle 
spent  filter  backwash,  sludge  thickener 
supernatant,  or  liquids  from  dewatering 
processes,  notify  the  State  in  writing 
that  they  practice  recycle.  When 
notifying  the  State,  systems  must  also 
provide  the  following  information: 
— A  plant  schematic  showing  the  origin 
of  all  recycle  flows,  the  hydraulic 
conveyance  used  to  transport  them, 
and  the  location  where  they  are 
recycled  back  into  the  plant;  and 
— Typical  recycle  flow  (gpm),  highest 
observed  plant  flow  experienced  in 


the  previous  year  (gpm),  design  flow 
for  the  treatment  plant  (gpm),  and  the 
State-approved  operating  capacity  for 
the  plant  where  the  State  has  made 
such  determinations. 
Additionally,  systems  must  collect 
and  maintain  the  following  information 
for  review  by  the  State,  which  may,  after 
evaluating  the  information,  require  a 
system  to  modify  their  recycle  location 
or  recycle  practices: 

(1)  Copy  of  the  recycle  notification 
and  information  submitted  to  the  State; 

(2)  List  of  all  recycle  flows  and  the 
fi^quency  with  which  they  are  returned; 

(3)  Average  and  maximum  backwash 
flow  rate  through  the  filters  and  the 
average  and  maximum  duration  of  the 
filter  backwash  process  in  minutes; 

(4)  Typical  filter  run  length  and  a 
written  sunmiary  of  how  filter  run 
length  is  determined  (headloss, 
turbidity,  time  etc.); 

(5)  The  type  of  treatment  provided  for 
the  recycle  flow;  and 

(6)  Data  on  the  physical  dimensions  of 
the  equalization  and/or  treatment  units, 
typical  and  maximum  hydraulic  loading 
rates,  type  of  treatment  chemicals  used 
and  average  dose  and  frequency  of  use, 
and  fi«quency  at  which  solids  are 
removed  bom  treatment  uni^  where 
such  units  are  used. 

These  requirements  are  identical  to 
the  requirements  for  conventional 
filtration  systems  that  recycle,  as 
described  in  Section  III.B.  They  are 
discussed  in  separate  preamble  sections 
because  in  the  proposed  rule,  separate 
and  distinct  requirements  for  the  two 
types  of  systems  were  proposed. 

2.  What  Was  the  Rationale  and  Basis  for 
the  Proposed  Requirement? 

The  Agency  proposed  that  all  direct 
filtration  systems  tiiat  recycle  submit  a 
report  to  the  State  that  woidd  include 
information  on  recycle  practices.  The 
State  would  then  be  required  to  make  a 
determination  of  whether  modifications 
to  a  system's  recycle  practice  would  be 
required. 

This  component  was  designed  to 
assist  States  in  addressing  the  potential 
negative  impact  of  hydraulic  surge  and 
inadequate  treatment  on  direct  filtration 
treatment  performance.  The  first 
component  of  today's  final  rule  requires 
that  recycle  flows  be  returned  to  an 
appropriate  place  in  the  treatment 
system  to  ensiire  that  they  are  given 
adequate  treatment  and  achieve  2 -log 
removal  of  Cryptosporidium.  However, 
the  practice  of  recycle  can  still  upset 
treatment  performance  if  not  performed 
properly.  Consequently,  the  Agency 
developed  the  direct  filtration  system 
requirements  to  address  the  following 
two  concerns. 
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First,  as  discussed  vdth  respect  to 
conventional  filtration  systems  that 
recycle,  during  the  short  duration  of  a 
filter  backwash  recycle  event  (typically 
about  15  minutes  long),  a  large  volume 
of  water  may  siu^e  through  the 
treatment  plant.  This  siirge  can 
potentially  overload  treatment 
capability  by  challenging  the  ability  of 
each  step  within  a  system  (e.g.,  surges 
that  cause  hydraulic  flow  to  exceed 
design  or  operating  capacity).  Reduced 
filter  efficiency  can  lead  to 
Cryptosporidium  oocysts  passing 
through  to  the  finished  water. 

Second,  treatment  of  recycle  streams 
is  of  utmost  importance  for  direct 
filtration  systems.  By  definition,  direct 
filtration  does  not  have  a  sedimentation 
or  solids  removal  step  in  the  primary 
treatment  train.  Any  solids  which  enter 
the  process  either  are  deposited  on  the 
filter  or  travel  through  the  filter.  If  the 
recycle  flow  is  not  adequately  treated 
before  being  returned  to  the  primary 
treatment  train,  significant  numbers  of 
the  oocysts  captured  on  a  filter  during 
a  filter  run  will  be  returned  to  the  plant. 
These  oocysts  are  again  loaded  onto  the 
filters,  increasing  the  risk  that 
disinfectant-resistant  pathogens  such  as 
Cryptosporidium  can  slip  through 
filtration,  thereby  posing  a  public  health 
risk. 

Given  the  variety  and  site-specific 
nature  of  recycle  practices  throughout 
the  country,  the  Agency  believed  it 
necessary  to  require  direct  filtration 
systems  to  notify  States  that  they 
practice  recycle,  and  provide 
information  the  State  could  utilize  to 
evaluate  whether  a  treatment  plant  may 
be  susceptible  to  hydraidic  disruptions 
as  a  result  of  recycling,  and  whether  the 
existing  recycle  practices  sufficienUy 
address  potential  health  risks.  This 
information  would  allow  States  to  focus 
resources  and  prioritize  systems  where 
recycle  may  be  a  concern. 

3.  What  Major  Comments  Were 
Received? 

Many  States  commented  that 
information  required  to  be  submitted  as 
part  of  the  proposed  Direct  Filtration 
Reporting  was  in  many  cases 
duplicative  of  information  already 
available  to  the  State.  States  also  noted 
that  submittal  of  direct  filtration  reports 
would  result  in  an  increased  burden, 
and  that  given  resource  limitations  this 
could  be  problematic. 

Additionally,  several  commenters, 
including  the  EPA's  Science  Advisory 
Board,  noted  that  it  would  be  unlikely 
for  a  direct  filtration  system  to  continue 
operations  and  recycle  without 
employing  a  solids  removal  step  in  the 
recycle  train.  EPA  agrees  that  this  would 


be  true  for  systems  that  recycle  on  a 
more  or  less  continuous  basis.  EPA 
based  assumptions  on  data  from  an 
AWWA  Fax  Survey  (AWWA,  1998) 
which  indicated  that  eight  percent  of 
direct  filtration  systems  that  recycled 
used  equalization  but  not  treatment. 
EPA  believes  that  the  Direct  Filtration 
Reporting  requirement  of  today's  final 
rule  will  allow  systems  and  States  to 
evaluate  recycle  practices  and 
determine  whether  existing  recycle 
practices  sufficienUy  address  potential 
health  risks. 

4.  What  Was  the  Basis  for  Refining  the 
Proposal? 

After  evaluating  the  information 
submitted  by  commenters,  EPA  believes 
that  the  goal  of  this  requirement  can  be 
achieved  more  efflcientiy  by  slightiy 
modifying  this  requirement.  Rather  than 
requiring  direct  filtration  systems  to 
prepare  and  submit  a  report  on  the 
adequacy  of  recycle  flow  treatment,  the 
Agency  believes  that  these  systems  can 
notify  the  State  that  they  recycle  and 
submit  some  basic  flow  inf(Hination. 
The  direct  filtration  systems  would 
assemble  and  maintain  on-site 
additional  information  on  recycle  flow 
volumes  and  treatment/ equalization  and 
other  parameters  that  is  adequate  for 
States  to  determine  if  recycle 
modifications  are  necessary. 

The  final  rule  requires  systems  to 
notify  the  State  that  they  practice 
recycle,  and  include,  along  with  a 
schematic  of  the  systems  recycle 
process,  four  key  pieces  of  information 
(typical  recycle  flow  (gpmj,  highest 
observed  plant  flow  experienced  in  the 
previous  year  (gpm),  design  flow  for  the 
treatment  plant  (gpm),  and  if  applicable 
the  State-approved  operating  capacity 
for  the  plant).  This  information  wUl  be 
submitted  to  the  State,  so  States  may 
evaluate  whether  recycle  practices  have 
the  potential  to  cause  a  hydraulic  surge 
that  may  cause  a  plant  to  exceed  its 
operating  capacity.  Systems  would  still 
be  required  to  collect  certain  additional 
recycle  data  (as  described  previously) 
and  keep  it  on  file  for  State  review 
during  sanitary  surveys,  other 
inspections  (e.g.,  CPEs),  or  other  State 
activities  rather  than  submit  it  in  a 
special  report  to  the  State.  An  ancillary 
benefit  of  this  modification  is 
significandy  reduced  burden  for 
systems  and  States. 

D.  What  Is  the  Compliance  Schedule  for 
the  FBRR? 

1.  What  Does  Today's  Rule  Require? 

Section  1412(b)(10)  of  SDWA 
provides  that  systems  must  comply  with 
new  drinking  water  rules  36  months 


after  promulgation  imless  the 
Administrator  determines  that  an  earlier 
time  is  practicable.  The  Administrator 
or  an  authorized  State  may  extend  the 
compliance  date  by  an  additional  24 
months  if  capital  improvements  are 
necessary. 

The  Agency  developed  the 
requirements  of  today's  final  FBRR  to 
provide  flexibility  for  States  and 
systems  to  implement  and  comply  wnth 
the  rule.  Today's  final  rule  requires  that 
systems  must  recycle  spent  filter 
backwash  water,  thickener  supernatant, 
or  liquids  from  dewatering  processes 
through  the  processes  of  a  system's 
existing  conventional  or  dii«ct  filtration 
system  as  defined  in$141.2oran 
alternate  recycle  location  approved  by 
the  State  no  later  than  June  8,  2004. 
Systems  that  need  to  make  capital 
improvements  to  modify  their  recycle 
location  must  complete  activities  by 
June  8,  2006.  The  Agency  believes  that 
granting  an  additional  24  months  to  the 
compliance  date  is  appropriate  under 
1412(b)(10).  The  Agency  estimates  that 
as  many  as  400  systems  are  expected  to 
make  changes  to  their  recycle  location 
and  will  require  additional  time  to 
secure  financing  for  their  capital 
improvements.  These  improvements 
may  include  preliminary  planning 
activities,  development  of  alternatives, 
selection  of  consultants  and  contracton, 
receipt  of  State  approval  and/or  permits, 
and  finally  installation  of  new  piping, 
pumps,  processes,  and  instrumentation. 

The  reporting  requirements  of  today's 
final  rule  must  be  completed  no  later 
than  December  8,  2003.  The  schedule 
for  submitting  the  reporting  contained 
in  today's  final  rule  was  sl^tly 
modified  from  the  proposal  to  maintain 
a  consistent  order  of  activities  and  to 
ensure  that  systems  submit  basic  recycle 
information  to  the  State  prior  to  the 
compliance  date  for  the  recycle  return 
location  requirement.  These  reporting 
requirements  were  established  pursuant 
to  the  authority  of  Section  1445  of 
SDWA  to  ensure  that  States  have  the 
appropriate  information  from  systems  to 
determine  compUance  with  the  recycle 
return  location  requirement  of  today's 
final  rule. 

2.  What  Major  Comments  Were 
Received? 

As  discussed  in  the  previous  sections, 
the  Agency  received  significant 
comment  on  all  three  proposed 
provisions.  Today's  final  rule  includes 
some  modifications  of  the  proposed 
provisions,  and  the  compliance 
schedule  has  been  adjusted  accordingly. 
One  argument  made  by  several 
commenters  was  that  EPA  should  not 
require  systems  or  States  to  undertake 
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activities  before  three  years  from  the 
date  a  rule  is  promulgated  because  it 
would  result  in  "early  implementation" 
of  the  nde.  EPA  notes  that  the  recycle 
return  location  requirement  of  today's 
final  rule  does  not  require  compliance 
until  June  8,  2004.  three  years  after 
promulgation  of  the  rule  in  the  Federal 
Register  as  required  by  Section 
1412(b)(10)  of  SDWA.  Only  minimal 
reporting  is  required,  pursuant  to  the 
authority  of  Section  1445  of  SDWA.  at 
two  and  a  half  years  after  promulgation 
of  today's  final  rule. 

Several  commenters  indicated  that 
guidance  documents  would  play  an 
important  role  in  implementing  and 
understanding  the  requirements  of  the 
FBRR.  In  addition  to  an  implementation 
guidance  manual,  the  Agency  is 
currently  developing  additional 
guidance  to  aid  systems  and  States  in 
complying  with  the  FBRR.  EPA  intends 
to  solicit  input  from  a  variety  of 
stakeholders  during  the  development  of 
the  guidance  documents,  and  will 
ensure  that  the  docimients  undergo 
significant  technical  review  by  industry 
experts. 

E.  What  Public  Notification  and 
Consumer  Confidence  Report 
Requirements  Are  Contained  in  the 
FBRR? 

Today's  final  rule  modifies  the  Public 
Notification  (PN)  requirements  found  in 
Appendix  A  and  B  of  subpart  Q  of  Part 
141  to  include  two  public  notification 
requirements  associated  with  the  FBRR. 
Today's  final  rule  establishes  public 
notification  of  a  Tier  2  treatment 
technique  violation  for  failure  to  comply 
with  the  requirements  of  §  141.76(c)  of 
today's  final  rule.  Additionally,  the 
FBRR  establishes  public  notification  of 
a  Tier  3  monitoring  and  testing  violation 
for  failure  to  notify  the  State  and 
include  the  appropriate  information 
collected  as  part  of  §  141.76(b)  or  failure 
to  collect  and  maintain  recycle 
information  as  part  of  §  141.76(d). 

Today's  rule  does  not  specifically 
modify  the  Consumer  Confidence 
Report  (CCR)  Requirements  found  in 
subpart  O  of  part  141.  However, 
consiuner  confidence  reports  must 
contain  any  violations  of  treatment 
techniques  or  requirements  of  NPDWRs 
as  specified  in  §  141.153(d)(6)  and 
§  141.153(f).  This  includes  any  such 
violations  of  the  FBRR. 

Updated  CCR  and  PN  appendices  can 
be  found  on  the  Agency's  website  at 
http://www/epa.gov/safewater/ 
tables.html. 


TV.  State  Implonentation 

A.  What  Special  State  Primacy 
Requirements  Does  the  FBRR  Contain? 

Today's  final  rule  contains  one 
special  primacy  requirement  that  a  State 
must  meet  in  order  to  receive  primacy 
for  the  rule.  A  State's  application  must 
contain  a  description  of  the  proper  rules 
or  other  authority  possessed  by  the  State 
to  use  Sanitary  Surveys,  comprehensive 
performance  evaluations  (CPEs),  other 
inspections  or  other  activities  to 
evaluate  recycle  data  maintained  by 
systems,  and  require  modifications  to 
recycle  practices  as  necessary.  The 
Agency  recognizes  that  there  are 
numerous  mechanisms  a  State  could  use 
to  evaluate  recycle  practices  including 
Sanitary  Surveys.  CPEs.  and  other 
inspection.  However,  a  State  must  also 
have  the  authority  to  require  syst«ns  to 
modify  recycle  practices  after  an 
evaluation  has  been  completed.  The 
proposed  rule  contained  two  additional 
special  primacy  requirements,  which 
related  to  approval  of  recycle  locations 
other  than  prior  to  the  point  of  primary 
coagulant  addition  and  to  recycle  self- 
assessments.  However,  both  of  these 
special  primacy  requirements  were 
related  to  recycle  provisions  that  have 
been  modified  as  a  result  of  comments 
on  the  proposal.  Resultant  changes  to 
the  recycle  provisions  have  obviated  the 
need  for  these  two  special  primacy 
requirements,  since  recycle  is  no  longer 
required  to  be  returned  prior  to  the 
point  of  primary  coagulant  addition  and 
recycle  self-assessments  have  been 
removed  bom  the  final  rule. 

B.  What  State  Information  Collection, 
Recordkeeping  and  Reporting 
Requirements  Does  the  FBRR  Contain? 

Today's  final  rule  includes  no  specific 
State  information  collection,  reporting, 
or  recordkeeping  requirements.  The 
proposal  included  State  reporting 
requirements:  however  changes  to  the 
final  FBRR  provisions  (as  a  result  of 
comments  on  the  proposed  rule)  have 
obviated  the  need  for  the  State  self- 
assessment  determination  and  direct 
filtration  determination  reports  since 
these  requirements  are  no  longer 
contained  in  the  final  rule.  Furthermore, 
the  Agency  decided  to  remove  the  State 
reporting  requirement  associated  with 
the  recycle  return  location  as  a  result  of 
comments  on  the  proposed  rule. 
However,  today's  rule  modifies  §  142.14 
to  require  States  to  keep  on  file  system- 
specific  decisions  made  under  §  141.76 
such  as  approval  of  alternate  recycle 
locations. 


C.  How  Must  a  State  Obtain  Interim 
Primacy  for  the  FBRR? 

To  maintain  primacy  for  the  Public 
Water  Supply  Supervision  (PWSS) 
program  and  to  be  eligible  for  interim 
primacy  enforcement  authority  for 
future  regiUations.  States  must  adopt 
today's  final  nde.  A  State  must  submit 
a  request  for  approval  of  program 
revisions  that  adopt  the  revised  MCL  or 
treatment  technique  and  implement 
regulations  within  two  years  of 
promulgation,  unless  EPA  approves  an 
extension  per  §  142.12(b).  Interim 
primacy  enforcement  authority  allows 
States  to  implement  and  enforce 
drinking  water  regulations  once  State 
regulations  are  effective  and  the  State 
has  submitted  a  complete  and  final 
primacy  revision  application.  To  obtain 
interim  primacy,  a  State  must  have 
primacy  with  respect  to  each  existing 
NPDWR.  Under  interim  primacy 
enforcement  authority.  States  are 
efiisctively  considered  to  have  primacy 
during  the  period  that  EPA  is  reviewing 
their  primacy  revision  application. 

V.  Economic  Analysis  (Health  Risk 
Eduction  and  Cost  Analysis) 

This  section  summarizes  the  Health 
Risk  Reduction  and  Cost  Analysis  in 
support  of  the  FBRR  as  required  by 
section  1412(b)(3)(C)  of  the  1996  SDWA. 
In  addition,  under  Executive  Order 
12866,  Regulatory  Plaiming  and  Review. 
EPA  must  estimate  the  costs  and 
benefits  of  the  FBRR.  EPA  has  prepared 
an  estimate  of  the  costs  and  benefits  to 
comply  with  the  requirements  of  this 
Executive  Order  and  the  SDWA  Health 
Risk  Reduction  and  Cost  Analysis 
(USEPA.  2001).  This  final  analysis  will 
be  published  on  the  Agency's  web  site, 
at  http://www.epa.gov/safewater.  It  can 
also  be  found  in  the  docket  for  this 
rulemaking. 

EPA  has  estimated  the  total 
annualized  cost  for  implementing  the 
FBRR  and  analyzed  the  total  benefits 
that  result  from  the  rule.  Total  aimual 
costs  for  the  rule  are  estimated  at  either 
$5.84  million  or  $7.2  million  in  2000 
dollars,  depending  on  whether  a  three 
percent  or  a  seven  percent  discount  rate 
is  used  to  annualize  capital  and  start-up 
costs.  The  cost  estimate  includes  capital 
costs  for  treatment  changes  and  start-up 
and  aiuiual  labor  costs  for  reporting 
activities.  More  details,  including  die 
basis  for  these  estimates  and  alternate 
cost  estimates  using  different  cost  of 
capital  assumptions  are  described  later 
in  this  section.  The  benefits  associated 
with  the  FBRR  are  discussed 
qualitatively,  but  remain  unquantified 
because  of  data  limitations. 
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A.  What  Are  the  Costs  of  the  FBRR? 

In  estimating  the  costs  of  today's  final 
rule,  the  Agency  considered  impacts  on 
public  water  systems  and  on  States 
(including  territories  and  EPA 
implementation  in  non-primacy  States) 
and  Tribes.  The  FBRR  will  result  in 
increased  costs  to  public  water  systems 
for  reading  and  understanding  the  rule, 
reporting  recycle  practices  to  the  State, 
and  capital  improvements  to  recycle 
return  locations  at  up  to  400  systems. 
States  will  also  fece  implementation 
costs  associated  with  reading  and 
understanding  the  rule,  obtaining 
primacy,  and  evaluating  system's 
recycle  reports  and  recycle  practices. 
The  recycle  provisions  apply  to  all 
surface  water  and  GWUDI  systems  that 
recycle  filter  backwash,  thickener 
supernatant,  or  liquids  from  dewatering. 
EPA  estimates  that  the  annualized  cost 
of  today's  final  rule  will  be  $5.84 
million  or  $7.2  million  (aimualized 
using  a  three  percent  or  seven  percent 
discount  rate  respectively).  Total  capital 
and  associated  O&M  costs  associated 
with  modifications  to  recycle  locations 
at  an  estimated  371  systems  are  $45.2 
million,  and  represent  $5.5  million  or 
$6.8  million  annually  (annualized  over 
20  years  using  a  three  percent  or  seven 
p«cent  discotmt  rate,  respectively).  The 
recycle  retiun  provision  of  today's  final 
rule  accounts  for  95  percent  of  total 
annualized  costs.  Public  Water  System 
expenditures  for  all  provisions  are 
greater  than  99  percent  ($5.8  million  at 
a  three  percent  discount  rate  or  $6.7 
million  at  a  seven  percent  discount  rate) 
of  total  annualized  costs;  State 
expenditiues  make  up  less  than  1 
percent  ($0.07  million  at  a  three  percent 
discount  rate  or  $0,098  million  at  a 
seven  percent  discount  rate).  The 
national  estimate  of  annual  system  costs 
for  the  recycle  provisions  is  based  on 
estimates  of  system-level  costs  for  the 
rule  and  estimates  of  the  number  of 
systems  expected  to  inon  each  type  of 
cost. 

Although  EPA  has  evaluated  the  cost 
to  drinking  water  systems  and  States  of 
all  provisions  of  the  rule,  there  are  some 
costs  that  the  Agency  was  not  able  to 
quantify  such  as  indirect  costs  to 
systems.  These  costs  may  result  if  States 
require  systems  to  make  additional 
changes  to  their  recycle  practice  based 
on  the  data  collected  imder  this  rule. 
Additionally,  there  are  uncertainties 
surrounding  nde  assumptions  that  may 
affect  the  quantified  cost  estimates.  For 
example,  EPA  estimated  the  number  of 
systems  that  may  be  affected  by  this  rule 
based  on  siuvey  information.  If  the 
surveys  underestimated  the  numbers  of 
systems  required  to  change  the  return 


location  of  their  filter  backwash,  then 
the  cost  of  this  requirement  would  be 
underestimated.  However,  it  is  also 
possible  that  the  surveys  overestimated 
the  number  of  systems  required  to  make 
changes  and  this  would  resiUt  in  an 
overestimation  of  rule  costs. 

B.  What  Are  the  Household  Costs  of  the 
FBRR? 

The  mean  annual  cost  per  household 
is  $0.19  and  the  total  annual  cost  per 
household  is  less  than  $1.70  for  99 
percent  of  the  31.4  million  households 
potentially  affected  by  today's  final  rule. 
The  remaining  one  percent  of 
households  will  experience  a  range  of 
costs  between  $1.70  and  approximately 
$100  per  year.  Only  321  of  die  31.4 
million  households  potentially  affected 
by  the  FBRR  (.00001  percent)  are 
expected  to  inoir  costs  of  approximately 
$100  per  year. 

C.  What  Are  the  Benefits  of  the  FBRR? 

The  primary  benefits  of  today's  final 
rule  come  from  reductions  in  the  risk  of 
illness  from  microbial  pathogens  in 
drinking  water.  In  particular,  FBRR 
focuses  on  reducing  the  risk  associated 
with  disinfection  resistant  pathogens, 
such  as  Cryptosporidium. 

Available  literature  research 
demonstrates  that  increased  hydraulic 
loading  or  disruptive  hydraulic 
currents,  such  as  may  be  experienced 
when  plants  exceed  State-approved 
operating  capacity  or  when  recycle  is 
retximed  direcUy  into  the  sedimentation 
basin,  can  disrupt  filter  (Cleasby,  1963; 
Glasgow  and  WheaUey,  1998;  McTigue 
et  al.,  1998)  and  sedimentation  (Fulton, 
1987;  Logsdon.  1987;  Cleasby,  1990) 
performance.  However,  the  literature 
does  not  quantify  the  extent  to  which 
performance  can  be  lowered  and,  more 
specifically,  does  not  quantify  the 
decrease  in  Cryptosporidium  removal 
that  may  be  experienced  during  direct 
recycle  events.  Specifically,  there  is  a 
lack  of  treatment  performance  data  to 
accurately  model  the  oocysts  removal 
achieved  by  individual  hill-scale 
treatment  processes  and  the  impact 
recycle  may  have  on  treatment  unit 
Cryptosporidium  removal  and  resulting 
finished  water  quality.  However,  as 
indicated  previously,  some  studies  have 
shown  that  when  recycle  is  performed 
in  accordance  with  the  requirements  of 
the  FBRR,  Cryptosporidium  removal  is 
not  impaired. 

The  goal  of  the  FBRR  is  to  reduce  the 
potential  for  oocysts  getting  into  the 
finished  water  and  causing  cases  of 
cryptosporidiosis.  Other  disinfection- 
resistant  pathogens  may  also  be 
removed  more  efficiently  due  to 
implemeiitation  of  these  provisions. 


Exposure  to  other  pathogenic  protozoa, 
such  as  Giardia,  or  other  emerging 
microbial  pathogens  is  likely  to  be 
reduced  by  the  this  rule  as  well. 

In  addition  to  preventing  illnesses, 
this  rule  is  expected  to  have  other  non- 
health  related  benefits.  These  benefits 
result  bom  avoidilig  non-health  related 
costs  associated  with  waterborne 
disease  outbreaks.  Diuing  an  outbreak, 
local  governments  and  water  systems 
must  issue  warnings  and  alerts  and  may 
need  to  provide  an  alternative  source  of 
water.  Systems  also  face  negative 
publicity  and  possibly  legal  costs. 
Businesses  have  to  supply  their 
customers  and  employees  with 
alternative  sources  of  water  and  some, 
especially  restaurants,  may  even  have  to 
temporarily  close.  Households  also  have 
to  either  boil  their  water,  purchase 
water,  or  obtain  water  bom  another 
source.  The  monetary  costs  associated 
with  an  outbreak  can  be  difficidt  to 
quantify  and  will  vary  with  respect  to  a 
host  of  criteria.  However,  one  study  of 
a  Giardia  outbreak  in  Luzerne  County, 
Pennsylvania  estimated  these  non- 
health  related  outbreak  costs  to  be  qiiite 
significant  (Harrington  et  al.,  1985).  This 
study  estimated  losses  to  individuals 
due  to  actions  taken  to  avoid  the 
contaminated  water  at  between  $19 
million  and  $49  million,  in  1984 
dollars.  ($3lM-$8lM  in  2000$).  Losses 
due  to  averting  actions  for  restaiuants 
and  bars  totaled  $1  million  and  $0.6 
million  for  schools  and  other         ~ 
businesses,  in  1984  dollars.  The  burden 
for  government  agencies  was  $230,000 
and  the  outbreak  cost  the  water  utility 
an  estimated  $1.8  million,  again  in  1984 
dollars. 

D.  What  Are  the  Incremental  Costs  and 
Benefits  of  the  FBRR? 

Analytical  limitation  in  the  estimation 
of  monetized  benefits  for  the  FBRR 
prevented  the  Agency  from 
quantitatively  describing  the 
incremental  benefit  of  the  various 
regulatory  alternatives  considered  for 
this  rulemaking.  The  lUA  supporting  the 
final  FBRR  provides  detailed 
information  on  the  incremental  costs  of 
various  rule  components. 

E.  Are  There  Benefits  From  the 
Reduction  of  Co-Occurring 
Contaminants? 

Improvements  in  recycle  practices 
may  also  reduce  exposiu*  to  Giardia 
lamblia  and  emerging  disinfection 
resistant  pathogens,  such  as 
microsporidia.  Toxoplasma,  and 
Cyclospora.  The  frequency  and  extent 
that  FBRR  would  reduce  risk  from  these 
other  contaminants  has  not  been 
quantitatively  evaluated  because  the 
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Agency  lacked  removal  efficiency  data 
for  these  various  technologies  as  well  as 
co-occurrence  data. 

F.  Is  There  Increased  Risk  From  Other 
Contaminants? 

The  Agency  has  not  identified  any 
increased  risk  from  other  contaminants 
as  a  resiilt  of  promulgating  the  FBRR. 

G.  What  Are  the  Uncertainties  in  Risk, 
Benefit  and  Cost  Estimates  for  the 
FBRR? 

EPA  has  included  a  detailed 
discussion  of  the  possible  sources  of 
uncertainty  m  risk,  benefit  and  cost 
estimates  in  the  cost-benefit  analysis.  As 
noted  earlier,  the  risk  and  benefits  have 
been  expressed  quahtatively  for  this 
rule,  and  associated  sources  of 
uncertainty  include  occurrence  of 
Cryptosporidium  oocysts  in  source 
waters  and  finished  waters,  reduction  of 
Cryptosporidium  oocysts  due  to 
improved  treatment,  viability  and 
infectivity  of  Cryptosporidium  oocysts, 
and  the  characterization  of  risk. 
Uncertainty  associated  with  costs 
include  assumptions  with  respect  to 
changes  a  system  might  make  to  their 
point  of  recycle,  assumptions  about 
costs  of  labor,  maintenance,  and  capital, 
and  the  number  of  systems  expected  to 
undertake  certain  activities,  llie  Agency 
believes  that  the  qualitative  risks  and 
benefits,  and  the  quantitative  costs  have 
been  accurately  portrayed.  Discussions 
and  analysis  of  risks,  b«iefits,  and  costs 
indicate  where  uncertainty  may  be 
introduced  and  to  the  extent  possible, 
the  effect  uncertainty  may  have  on 
analysis  (EPA,  2001). 

H.  What  Is  the  Benefit/Cost 
Determination  for  the  FBRR? 

The  Agency  has  determined  that  the 
benefits  of  the  FBRR  jixstify  their  cost  on 
a  qualitative  basis.  The  FBRR  will 
reduce  the  potential  for  improper 
recycle  practices  to  upset  treatment 
plant  performance  during  recycle 
events.  Today's  rule  will  therefore  help 
prevent  Cryptosporidium  oocysts  and 
other  contaminants  from  entering 
finished  drinking  water  supplies  and 
causing  endemic  illness  or  costly 
waterbome  disease  outbreaks. 

The  Agency  strongly  believes  that 
returning  Cryptosporidium  to  the 
treatment  process  in  recycle  flows,  if 
performed  improperly,  can  create 
additional  public  health  risk.  Therefore, 
the  Agency  is  requiring  that  recycle 
flows  be  returned  to  the  point  such  that 
all  steps  of  a  system's  conventional  or 
direct  filtration  will  be  employed  to 
ensure  that  the  system  continues  to 
achieve  at  least  a  2-log  removal  of 
Cryptosporidium.  As  indicated 


previously,  some  studies  have  shown 
that  when  recycle  is  performed  in 
accordance  with  the  requirements  of  the 
FBRR,  Cryptosporidium  removal  is  not 
impaired.  Additionally,  today's  rule  also 
will  aid  States  and  systems  by  ensuring 
that  they  have  the  requisite  information 
to  evaluate  whether  a  treatment  plant 
may  be  susceptible  to  hydraulic 
disruptions  as  a  result  of  recycling,  and 
whether  the  existing  recycle  practices 
sufficiently  addresses  potential  health 
risks. 

VI.  Odwr  Kaq«ireaieiits 

A.  Regulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Kegisler  and  taking  comment.  5 
U.S.C.  601{3H5).  In  addition  to  the 
above,  to  establish  an  alternative  small 
business  definition,  agencies  must 
consult  with  SBA's  Chief  Counsel  for 
Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  EPA 
considmed  small  entities  to  be  PWSs 
serving  fewer  than  10,000  persons.  This 
is  the  cut-off  level  specified  by  Congress 
in  the  1996  Amendments  to  the  Safe 
Drinking  Water  Act  for  small  system 
flexibility  provisions.  In  accordance 
with  the  RFA  requirements,  EPA 
proposed  using  this  alternative 
de&iition  in  the  Federal  Register  (63  FR 
7620.  February  13,  1998),  requested 
comment,  consulted  with  the  Small 
Business  Administration  (SB A),  and 
expressed  its  intention  to  use  the 
alternative  definition  for  all  futiue 
drinking  water  regulations  in  the 
Consumer  Confidence  Reports 
regxilation  (63  FR  44511,  August  19, 
1998).  EPA  has  thus  used  this 
alternative  definition  in  this  fiiud  rule. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  section  603  of  the 
RFA,  EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  for  the 
proposed  rule  (see  65  FR  19046,  19126- 
27),  and  convened  a  Small  Business 
Advocacy  Review  (SBAR)  Panel  to 
obtain  advice  and  recommendations 
from  representatives  of  small  entities 
that  would  potentially  be  regxilated  by 
the  rule  in  accordance  with  section 
609(b)  of  the  RFA.  A  detailed  discussion 
of  the  Panel's  advice  and 
recommendations  is  found  in  the  Panel 
Report  foimd  in  the  docket  for  today's 
final  rule  (EPA,  1998k).  A  siunmary  of 
the  Panel's  recommendations  is 
presented  in  the  proposal  (65  FR  19046, 
19127-19130). 

EPA  originally  developed  an  IRFA 
and  convened  an  SBAR  Panel  because 
one  of  the  preliminary  alternatives  being 
evaluated  by  the  Agency  was  a  ban  on 
the  recycle  of  spent  filter  backwash. 
This  preliminary  alternative  would  have 
resulted  in  substantial  costs  to  all 
conventional  and  direct  filtration 
systems  that  practiced  recycle  including 
small  entities.  After  development  of  the 
IRFA  and  completion  of  the  SBAR 
Panel,  the  Agency  determined  that  a  ban 
on  recycle  was  not  an  appropriate 
alternative  and  removed  it  from 
consideration.  The  Agency  re-evaluated 
the  economic  effects  on  small  entities 
after  publication  of  the  April  10,  2000 
FBRR  proposal  and  was  able  to  certify 
that  today's  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Of  the  3,840  small  entities  potentially 
affected  by  the  FBRR,  93  percent  are 
expected  to  incur  average  annualized 
costs  of  less  than  $50.  lliis  equates  to 
approximately  0.001  -percent  of  average 
annual  revenue.  The  remaining  7 
percent  (278  systems)  are  expected  to 
inciu  average  annualized  costs  of 
approximately  $2,200,  or  0.08  percent  of 
average  annual  revenue.  The  Agency 
has  included  a  detailed  description  of 
this  analysis  in  the  Regulatory 
Flexibility  Screening  Analysis  prepared 
for  the  final  rule  (USEPA,  2000f). 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  this  rule 
imder  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  has  assigned  0MB  control  number 
2040-0224.  The  information  collected 
as  a  result  of  this  rule  will  allow  the 
States  to  determine  appropriate 
requirements  for  specific  systems,  in 
some  cases,  and  to  evaluate  compliance 
with  the  rule.  For  the  first  three  years 
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after  the  effective  date  of  the  FBRR,  the 
major  information  requirements  are  the 
required  notification  to  States  by 
systems  that  recycle,  including  a  plant 
schematic  and  flow  information  that 
must  accompany  the  notification.  The 
information  collection  requirements  in 
section  141.76,  for  systems,  and  section 
142.14,  for  States,  are  mandatory.  The 
information  collected  is  not 
confidential. 

The  preliminary  estimate  of  aggregate 
annual  average  burden  hours  for  the 
first  three  years  after  the  effective  date 
of  Ae  FBRR  is  66,363.  For  systems  these 
hours  consist  of  reading  and 
imderstanding  the  rule,  mobilization 
and  planning,  and  preparation  of  the 
State  notifications.  For  States  these 
hours  consist  of  reading  and 
_  understanding  the  rule,  obtaining 
primacy,  mobilization  and  plaiming, 
and  staff  training.  The  aiuiual  average 
aggregate  cost  estimate  over  the  first 
three  years  is  $0  for  capital,  and  $0  for 
operation  and  maintenance.  The  burden 
hours  per  response  annually  is  8.4 
hours.  The  frequency  of  response 
(average  responses  per  respondent)  is 
4.0  annually.  The  estimated  number  of 
likely  respondents  ;s  1,986  (the  product 
of  burden  hours  per  response, 
frequency,  and  respondents  does  not 
tot^  the  aimual  average  burden  hours 
due  to  rounding). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information;  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regidations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  OMB  control  number(s)  for  the 
information  collection  requirements  in 
this  rule  will  be  listed  in  an  amendment 
to  40  CFR  part  9  in  a  subsequent 
Federal  Register  docmnent  after  OMB 
approves  the  ICR. 


C.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule,  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  r^ujatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost  effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed,  under  section  203  of 
the  UMRA,  a  small  goverrunent  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Fedwal 
intergovernmental  mandates  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  the  State,  local  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
estimated  annual  cost  of  this  rule  is 
$5.84  million  at  a  three  percent  discount 
or  and  $7.2  million  at  a  seven  percent 
discount  rate.  Thus  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Of  the  1,574  small 


government  entities  potentially  affected 
by  the  FBRR,  93  percent  are  expected  to 
incur  average  aimualized  costs  of  less 
than  $50  dollars.  This  equates  to 
approximately  0.002  percent  of  average 
annual  revenue.  The  remaining  7 
percent  (114  systems)  are  only  expected 
to  incur  average  annualized  costs  of 
approximately  $2,200  dollars  or  0.09 
percent  of  average  annual  revenue. 
Thus,  today's  nde  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

Nevertheless,  EPA  has  tried  to  ensiue 
that  State,  local,  and  Tribal  governments 
had  opportimities  to  provide  comment 
EPA  consulted  with  small  governments 
to  address  impacts  of  regulatory 
requirements  in  the  rule  that  might 
significantly  or  uniquely  affect  small 
governments.  As  discussed  next,  a 
variety  of  stakeholders,  including  small 
governments,  were  provided  the 
opportimify  for  timely  and  meaningful 
participation  in  t|ie  regulatory 
development  process.  EPA  used  these 
opportunities  to  notify  potentially 
afliected  small  governments  of  regulatory 
requirements  being  considered. 

EPA  began  outreach  efforts  to  develop 
the  FBRR  in  the  summer  of  1998.  Two 
public  stakeholder  meetings,  which 
were  annoimced  in  the  Federal 
Register,  were  held  on  July  22-23. 1998, 
in  Lakewood,  Colorado,  and  on  March 
3-4. 1999,  in  Dallas,  Texas. 
Stakeholders  include  representatives  of 
State,  local  and  Tribal  governments, 
environmental  groups  and  public  and 
private  public  water  systems.  In 
addition  to  these  meetings,  EPA  has 
held  several  formal  and  informal 
meetings  with  stakeholders  including 
the  Association  of  State  Drinking  Water 
Administrators.  A  summary  of  euich 
meeting  and  attendees  is  available  in  the 
public  docket  for  this  rule.  EPA  also 
convened  a  Small  Business  Advocacy 
Review  (SBAR)  Panel  in  accordance 
with  the  Regulatory  Flexibility  Act 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  to  address  small 
entity  concerns  including  those  of  small 
local  governments.  The  SBAR  Panel 
allows  small  regiilated  entities  to 
provide  input  to  EPA  early  in  the 
regulatory  development  process.  In 
early  June  1999,  EPA  mailed  an 
informal  draft  of  the  FBRR  preamble  to 
the  approximately  100  stakeholders  who 
attended  one  of  the  public  stakeholder 
meetings.  Members  of  trade  associations 
and  the  SBREFA  Panel  also  received  the 
draft  preamble.  EPA  received  valuable 
suggestions  and  stakeholder  input  fix>m 
15  State  representatives,  trade 
associations,  environmental  interest 
groups,  and  individual  stakeholders. 
The  majority  of  concerns  dealt  with 
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reducing  burden  on  small  systems  and 
maintaining  flexibility. 

To  inform  and  involve  Tribal 
govenunents  in  the  rulemaking  process, 
EPA  presented  the  FBRR  at  three 
venues:  the  16th  Annual  Consumer 
Conference  of  the  National  hidian 
Health  Board,  the  annual  conference  of 
the  National  Tribal  Environmental 
Council,  and  the  EPA/Inter  Tribal 
Council  of  Arizona,  Inc.  tribal 
consultation  meeting.  Over  900 
attendees  representing  Tribes  from 
across  the  coimtry  attended  the  National 
Indian  Health  Board's  Consxuner 
Conference  and  over  100  Tribes  were 
represented  at  the  annual  conference  of 
the  National  Tribal  Environmental 
Coimcil.  At  the  first  two  conferences,  an 
EPA  representative  conducted  two 
workshops  on  EPA's  drinking  water 
program  and  upcoming  regulations, 
including  the  FBRR. 

At  the  OGWDW/Inter  Tribal  Council 
of  Arizona  meeting,  representatives 
from  15  Tribes  participated.  The 
presentation  materials  and  meeting 
summary  were  sent  to  over  500  Tribes 
and  tribal  organizations.  Additionally, 
EPA  contacted  each  of  the  12  Native 
American  Drinking  Water  State 
Revolving  Fund  Advisors  to  invite 
them,  and  representatives  of  their 
organizations  to  the  stakeholder 
meetings  described  previously- 

During  the  comment  period  for 
today's  final  rule,  the  Agency  held  a 
public  meeting  in  Washington  DC  on 
April  14,  2000  {EPA,2000d). 
Additionally,  the  proposed  rule  was 
either  presented  or  discussed  in  nearly 
50  meetings  across  the  US.  Finally,  EPA 
mailed  approximately  200  copies  of  the 
proposed  rule  to  stakeholders  requesting 
comment.  EPA  received  67  comments 
from  a  variety  of  stakeholders  including 
"  24  States,  21  municipalities,  one  Tribe, 
one  elected  official,  two  consultants, 
eight  trade  groups,  and  four  private 
industries. 

In  addition,  EPA  will  educate,  inform, 
and  advise  small  systems,  including 
those  run  by  small  governments,  about 
the  FBRR  requirements.  The  Agency  is 
developing  plain-English  guidance  that 
will  explain  what  actions  a  small  entity 
must  ti^  to  comply  with  the  rule.  Also, 
the  Agency  has  developed  fact  sheets 
that  concisely  describe  various  aspects 
and  requirements  of  the  FBRR.  These 
fact  sheets  are  available  by  calling  the 
Safe  Drinking  Water  Hotline  at  800- 
426-4791. 

D.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 


(NTAA),  Public  Uw  No.  104-113, 
Section  12(d)  (15  U.S.C.  272),  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consenstis  standards.  We  did  not  receive 
any  comments  identifying  potentially- 
applicable  voliintary  consensus 
standards  that  we  shovild  consider  using 
either. 

E.  Executive  Order  12866:  Regulatory 
Planidng  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993)  the  Agency 
must  determine  whether  the  regiilatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

1.  Have  an  annual  efiiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or; 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Piusuant  to  the  terms  of  the  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "signfficant  regiilatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 


F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  establishes  a 
Federal  policy  for  incorporating 
environmental  justice  into  Federal 
agency  missions  by  directing  agencies  to 
identify  and  address  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  populations.  The  Agency 
has  considered  environmental  justice   * 
related  issues  concerning  the  potential 
impacts  of  this  action  and  consulted 
with  minority  and  low-income 
stakeholders. 

On  March  12, 1998,  the  Agency  held 
a  stakeholder  meeting  to  address  various 
components  of  pending  drinking  water 
regulations  and  how  they  may  impact 
sensitive  sub-populations,  minority 
populations,  and  low-income 
populations.  Topics  discussed  included 
treatment  techniques,  costs  and  benefits, 
data  quality,  health  effects,  and  the 
regulatory  process.  Participants 
included  national.  State,  Tribal, 
municipal,  and  individual  stakeholders. 
EPA  conducted  the  meetings  by  video 
conference  call  between  1 1  cities.  This 
meeting  was  a  continuation  of 
stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
drinking  water  programs.  The  major 
objectives  for  the  March  12, 1998 
meeting  were: 
— Solicit  ideas  from  stakeholders  on 

known  issues  concerning  current 

drinking  water  regulatory  efforts; 
— Identify  key  issues  of  concern  to 

stakeholders,  and; 
— ^Receive  suggestions  frt>m  stakeholders 

concerning  ways  to  increase 

representation  of  communities  in  EPA 

regulatory  efforts. 

In  addition,  EPA  developed  a  plain- 
English  guide  specifically  for  this 
meeting  to  assist  stakeholders  in 
understanding  the  multiple  and 
sometimes  complex  issues  sunx>tmding 
drinking  water  regulation. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Order  12866,  and;  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  ha9<eason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
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the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

While  this  final  nue  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  we  nonetheless 
have  reason  to  believe  that  the 
environmental  health  or  safety  risk 
addressed  by  this  action  may  have  a 
disproportionate  effect  on  children.  As 
a  matter  of  EPA  policy,  we  therefore 
have  assessed  the  environmental  health 
effects  of  Cryptosporidium  on  children. 
The  results  of  this  assessment  are 
contained  in  cost-benefit  analysis 
supporting  the  FBRR  (EPA,  2001).  A 
copy  of  the  analysis  and  supporting 
dociunents  is  available  for  public  review 
in  the  Office  of  Water  docket  at  401  M 
St.  SW.,  Washington,  DC. 

The  risk  of  illness  and  death  due  to 
cryptosp<xidiosis  depends  on  several 
factors,  including  age,  nutrition, 
exposure,  genetic  variability,  disease 
and  immune  status  of  the  individual. 
Mortality  resulting  bom  diarrhea  shows 
the  greatest  risk  of  mortality  occurring 
among  the  very  young  and  elderly 
(Geriw  et  al..  1996).  For 
Cryptosporidium,  young  children  are  a 
vulnerable  population  subject  to 
infectious  diarrhea  (CDC  1994). 
^  Cryptosporidiosis  is  prevalent 
worldwide,  and  its  occurrence  is  higher 
in  children  than  in  adults  (Payer  and 
Ungar,  1986). 

Cryptosporidiosis  appears  to  be  more 
prevalent  in  populations  such  as 
infants,  that  may  not  have  established 
immunity  against  the  disease  and  may 
be  in  greater  contact  with 
environmentally  contaminated  surfaces 
(DuPont,  et  al..  1995).  An  infected  child 
may  spread  the  disease  to  other  children 
or  family  members.  Evidence  of  such 
secondary  transmission  of 
cryptosporidiosis  from  children  to 
household  and  other  close  contacts  has 
been  found  in  a  number  of  outbreak 
investigations  (Casemore,  1990;  Cordell 
et  al..  1997;  Frost  et  al.,  1997).  Chapell 
et  al..  (1999)  found  that  prior  exposure 
to  Cryptosporidium  through  the 
ingestion  of  a  low  oocyst  dose  provides 
protection  from  infection  and  illness. 
However,  it  is  not  known  whether  this 
immunity  is  life-long  or  temporary.  Data 
also  indicate  that  eitiher  mothers  confer 
short  term  immunity  to  their  children  or 
that  babies  have  reduced  exposure  to 
Cryptosporidium,  resulting*  in  a 
decreased  incidence  of  infection  during 
the  first  year  of  life.  For  example,  in  a 
survey  of  over  30,000  stool  sample 
analyses  from  different  patients  in  the 
United  Kingdom,  the  1—5  year  age  group 


suffered  a  much  higher  infection  rate 
than  individuals  less  than  one  year  of 
age.  For  children  imder  one  year  of  age, 
those  older  than  six  months  of  age 
showed  a  higher  rate  of  infection  than 
individuals  aged  fewer  than  six  months 
(Casemore,  1990). 

EPA  has  not  been  able  to  quantify  the 
health  effects  for  children  as  a  result  of 
Oyptospondiuin-contaminated  drinking 
water.  However,  the  result  of  the  FBRR 
will  be  a  reduction  in  the  risk  of  illness 
for  the  entire  population,  including 
children.  Because  available  evidence 
indicates  that  children  may  be  more 
vulnerable  to  Cryptosporidiosis  than  the 
rest  of  the  population,  the  FBRR  would, 
therefore,  result  in  greater  risk  reduction 
for  children  than  for  the  general 
population. 

H.  Consultations  With  the  Science 
Advisory  Board,  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 

In  accordance  with  section  1412  (d) 
and  (e)  of  the  SDWA,  the  Agency 
discussed  or  submitted  possible  FBRR 
requirements  to  the  Science  Advisory 
Board,  National  Drinking  Water 
Advisory  Council  (NDWAC),  and  to  the 
Secretary  of  Health  and  Human  Services 
and  requested  comment  from  the 
Science  Advisory  Board  (SAB)  on  the 
FBRR. 

On  March  13th  and  14th,  2000  in 
Washington.  DC,  the  Agency  met  with 
the  Science  Advisory  Board  during 
meetings  open  to  the  public  where 
several  of  the  Agency's  drinking  water 
rules  were  discussed.  A  copy  of  the 
SAB's  comments  are  found  in  the 
docket  (EPA.  2000n). 

On  May  10th,  2000  in  San  Francisco, 
California,  the  Agency  presented  the 
FBRR  to  NDWAC.  A  copy  of  the 
materials  presented  to  the  NDWAC  as 
well  as  the  charge  presented  to  the 
coimcil  are  found  in  the  docket  (EPA, 
2000g).  A  copy  of  NDWAC's 
recommendations  are  also  found  in  the 
docket  (NDWAC,  2000). 

EPA  invited  the  Secretary  of  Health 
and  Human  Services  to  the  April  14th, 
2000  informational  meeting  regarding 
the  proposed  Long  Term  1  Enhanced 
Surface  Water  Treatment  and  Filter 
Backwash  Rule  and  consulted  with  the 
Center  for  Disease  Control  (CDC)  during 
June  20,  2000  and  October  10,  2000, 
conference  calls  with  the  Center's 
Working  Group  on  Waterbome 
Cryptosporidiosis.  The  meeting  notes 
for  these  calls  are  found  in  the  docket 
for  today's  rule  (CDC,  2000b).  CDC's  role 
as  an  Agency  of  the  Department  of 
Health  and  Hiunan  Services  is  to 
provide  a  system  of  health  surveillance 
to  monitor  and  prevent  outbreak  of 


diseases.  With  the  assistance  of  States 
and  other  partners,  CDC  guards  against 
international  disease  transmission, 
maintains  national  health  statistics, 
provides  immunization  services  and 
supports  research  into  disease  and 
injury  prevention. 

Only  SAB  provided  substantive 
comments  on  the  FBRR.  SAB  had 
several  recommendations  including 
recommending  against  requirements 
that  would  alter  the  design  of  direct 
recycle  systems  and  recommending 
against  requiring  that  washwater  flows 
be  recycled  ahead  of  the  point  of 
.  coagulant  addition.  Today's  final  FBRR 
is  consistent  with  the  recommendations 
of  the  SAB. 

/.  Executive  Order  13132:  Executive 
Orders  on  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govemmmt  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government" 

This  final  rule  does  not  have 
federalism  implio^ons.  It  mil  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  final 
rule  does  not  have  a  substantial  direct 
effect  on  local  and  State  governments 
because  it  is  not  expected  to  impose 
substantial  direct  compUance  costs.  The 
rule  imposes  annualized  compliance 
costs  of  approximately  $3.78  or  $4.64 
million  (at  3  percent  and  7  percent 
discoimt  rates,  respectively)  per  year  for 
local  and  State  govenunents.  Only  $0.07 
or  $0.98  million  (at  3  percent  and  7 
percent  discount  rates  respectively,)  of 
these  costs  are  attributable  to  States, 
while  $0.64  or  $0.82  million  (at  3 
percent  and  7  percent  discoimt  rates, 
respectively)  is  attributable  to 
approximately  1,575  local  governments 
serving  fewer  than  10,000  persons  and 
the  remaining  $4.7  million  or  $5.8 
million  (at  3  ptercent  and  7  percent 
discount  rates,  respectively)  is 
attributable  to  approximately  980  local 
governments  serving  10,000  or  more 
persons.  Furthermore,  the  rule  does  not 
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have  a  substantial  direct  effect  on  the 
relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132  because  the  rule 
does  not  change  the  current  roles  and 
relationships  of  the  Federal  govenunent. 
State  governments  and  local 
governments  in  implementing  drinking 
water  programs.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 
Although  the  Executive  Order  does  not 
apply  to  this  rule,  EPA  did  consult  with 
State  and  local  officials  in  developing 
this  rule.  In  addition  to  our  outreach 
efforts  described  earlier,  on  May  30, 
2000,  the  Agency  held  a  meeting  in 
Washington,  DC  with  ten 
representatives  of  elected  State  and 
local  officials  to  discuss  how  new 
Federal  drinking  water  regulations 
(FBRR.  LTlESWTR,  Ground  Water  Rule, 
Radon  Rule.  Radionuclides  Rule,  and 
Arsenic  Rule)  may  affect  State,  county, 
and  local  governments.  Throughout  the 
consultation,  stakeholders  asked  EPA 
for  clarification  of  basic  concepts  and 
rule  elements.  EPA  addressed  these 
issues  throughout  the  consultation  and 
provided  background  and  clarification 
to  promote  better  imderstanding  of  the 
issues.  For  example,  stakeholders  asked 
EPA  to  describe  what  Cryptosporidium 
is  and  how  individuals  are  diagnosed 
with  cryptosporidiosis.  A  detailed 
summary  of  this  consultation  meeting 
and  the  concerns  raised  is  found  in  the 
docket  (EPA,  2000h).  No  significant 
concerns  were  raised  regarding  the 
FBRR. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 


revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  EPA 
developed  this  final  rule,  however, 
diuing  the  period  when  Executive  Order 
13084  was  in  effect;  thus,  EPA 
addressed  Tribal  considerations  under 
Executive  Order  13084. 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  sheets  the  communities  of 
Indian  Tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments  or  EPA  consults  with  those 
governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  H*A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identffied  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  afiiacted  Tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  CWer  13084  requires  EPA  to 
develop  an  effective  process  i>ermitting 
elected  officials  and  other 
representatives  of  Indian  Tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  afiiect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affiect  the  commimities  of 
Indian  Tribal  governments,  nor  will  it 
impose  substantial  direct  compliance 
costs  on  them.  This  rule  will  affect 
fewer  than  22  of  the  987  (2  percent)  total 
tribal  drinking  water  systems.  Of  these 
22  systems,  20  are  estimated  to  incur 
annualized  compliance  costs  of  less 
than  $50  per  year  or  0.001  percent  of 
average  annual  revenue.  The  remaining 
two  systems  are  estimated  to  inciu 
annualized  compliance  costs  of 
approximately  $2,200  per  year  or  0.08 


percent  of  average  annual  revenue. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

K.  Likely  Effect  of  Compliance  With  the 
FBRR  on  the  Technical,  Financial,  and 
Managerial  Capacity  of  Public  Water 
Systems 

Section  1420(d)(3)  of  the  SDWA  as 
amended  requires  that,  in  promtilgating 
a  NPDWR,  the  Administrator  must 
include  an  analysis  of  the  likely  effect 
of  compliance  with  the  regulation  on 
the  technical,  financial,  and  managerial 
capacity  of  public  water  systems.  This 
analysis  can  be  found  in  the  FBRR  cost- 
benefit  analysis  (EPA,  2001). 

Overall  water  system  capacity  is 
defined  in  EPA  guidance  (EPA,  1998J)  as 
the  abihty  to  plan  for,  achieve,  and 
maintain  compliance  with  applicable 
drinking  water  standards.  Capacity  has 
three  components:  technical, 
managerial,  and  financial. 

Technical  capacity  is  the  physical  and 
operational  ability  of  a  water  system  to 
meet  SDWA  requirements.  Technical 
capacity  refers  to  the  physical 
infrastructure  of  the  water  system, 
including  the  adequacy  of  source  water 
and  the  adequacy  of  treatment,  storage, 
and  distribution  infrastructure.  It  also 
refers  to  the  ability  of  system  persoiuiel 
to  adequately  operate  and  maintain  the 
system  and  to  otherwise  implement  *■ 

requisite  technical  knowle<^e. 
Managerial  capacity  is  the  ability  of  a 
water  system  to  conduct  its  affairs  to 
achieve  and  maintain  compliance  with 
SDWA  requirements.  Managerial 
capacity  refers  to  the  system's 
institutional  and  administrative 
capabilities.  Financial  capacity  is  a 
water  system's  ability  to  acquire  and 
manage  siifficient  financial  resources  to 
allow  the  system  to  achieve  and 
maintain  compliance  with  SDWA 
requirements.  Technical,  Managerial, 
and  Financial  capacity  can  be  assessed 
through  key  issues  and  questions, 
including: 


Technical  Capacity 


Source  water  adequacy  . 
Infrastructure  adequacy 


Technical  knowledge  and  implementaUon 


Does  the  system  have  a  rehable  source  of  drinking  water?  Is  the 
source  of  generally  good  quality  and  adequately  protected? 

Can  the  system  provide  water  that  meets  SDWA  standards?  What  is 
the  condition  of  its  infrastructiu«,  including  well(s)  or  source 
water  intakes,  treatment,  storage,  and  distribution?  What  is  the  in- 
frastructure's life  expectancy?  Does  the  system  have  a  capital  im- 
provement plan? 

Is  the  system's  operator  certified?  Does  the  operator  have  sufficient 
technical  knowledge  of  applicable  standards?  Can  the  operator  ef- 
fectively implement  this  technical  knowledge?  Does  the  operator 
understand  the  system's  technical  and  operational  characteristics? 
Does  the  system  have  an  effective  operation  and  maintenance  pro- 
gram? 
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Ownership  accountability 
Staffing  and  organization  . 


Effective  external  linkages 


Revenue  sufficiency  

Credit  worthiness  

Fiscal  management  and  controls 


Managerial  Capacity 


Are  the  system  ownerfs)  clearly  identified?  Can  they  be  held  ac- 
countable for  the  system? 

Are  the  system  operatorfs)  and  managerfs)  clearly  identified?  Is  the 
system  properly  organized  and  staffed?  Do  personnel  undersUnd 
the  management  aspects  of  regulatory  requirements  and  system 
operations?  Do  they  have  adequate  expertise  to  manage  water  sys- 
tem operations?  Do  personnel  have  the  necessary  licenses  and  cer- 
tifications? 

Does  the  system  interact  well  with  customers,  regulators,  and  other 
entities?  Is  the  system  aware  of  available  external  resources,  such 
as  technical  and  financial  assistance? 


Financial  Capacity 


Do  revenues  cover  costs?  Are  water  rates  and  charges  adequate  to 
cover  the  cost  of  water? 

Is  the  system  financially  healthy?  Does  it  have  access  to  capital 
through  public  or  private  sources? 

Are  adequate  books  and  records  maintained?  Are  appropriate  budg- 
eting, accounting,  and  financial  planning  methods  used?  Does  the 
system  manage  its  revenues  effectively? 


Generally,  systems  affected  by  this 
rule  are  not  required  to  make  significant 
modifications  to  the  treatment  process 
to  meet  FBRR  requirements.  Therefore, 
most  systems  are  not  expected  to 
experience  a  significant  impact  on  their 
technical,  financial,  or  managerial 
capacity. 

L  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  its  rules  in  plain  • 
language.  Readable  regulations  help  the 
public  find  requirements  quickly  and 
imderstand  them  easily.  They  increase 
compliance,  strengthen  enforcement, 
and  decrease  mistakes,  frustration, 
phone  calls,  appeals,  and  distrust  of 
govenmient.  Of  the  several  techniques 
typically  utilized  for  writing  readably, 
using  a  question  and  answer  format,  and 
using  the  word,  "you"  for  whoever  must 
comply,  do  the  most  to  improve  the  look 
and  sound  of  a  regulation.  The  preamble 
for  today's  final  rule  uses  the  first 
principle  and  was  developed  using  a 
plain  language  question  and  answer 
format.  Today's  final  rule  language  does 
not  use  these  principles  since  the  rule 
only  modifies  or  adds  to  existing 
regulatory  language  that  is  in  the 
previous  regulatory  language  format. 
However,  EPA  has  made  every  effort  to 
write  the  rule  in  as  clear,  concise,  and 
imambiguous  maimer  as  possible. 

M.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)),  provides  that  agencies  shall 
prepare  and  submit  to  the  Administrator 


of  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  a  Statement  of 
Energy  Effects  for  certain  actions 
identified  as  "significant  energy 
actions."  Section  4(b)  of  Executive 
Order  13211  defines  "significant  energy 
actions"  as  "any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking:  (l)(i)  That  is  a 
significant  regulatory  action  under 
Executive  Order  12866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy;  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action." 

We  have  not  prepared  a  Statement  of 
Energy  Effects  for  this  final  rule  because 
this  rule  is  not  a  significant  energy 
action,  as  defined  in  Executive  (>der 
13211.  While  this  rule  is  a  significant 
regulatory  action  imder  Executive  Order 
12866,  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

N.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  pubUcation  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  August  7,  2001. 
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List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Partl41 

Environmental  protection,  Chemicals, 
Indians-lands,  Inteigovemmental 
relations,  Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Environmental  protection. 
Administrative  practice  and  procedure, 


Chemicals,  Indians-lands,  Reporting  and 
recordkeeping  requirements,  Water 
supply. 

Dated:  May  23,  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  »— [AMENDED] 

1.  Tlie  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  use.  2001,  2003,  2005,  2006,  2801-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq..  1311,  1313d,  1314, 1318, 
1321. 1326-1330. 1324. 1344. 1345  (d)  and 
(e),  1361;  E.0. 11735.  38  FR  21243,  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C  241. 
242b.  243,  246.  300f,  300g,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6.  300J-1, 
300J-2,  300)-3,  300J-4.  300J-9,  1857  et  seq.. 
6901-992k,  7401-7671q,  7542.  9601-9657. 
11023, 11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  under  the  indicated  heading  the 
new  entry  in  numerical  order  to  read  as 
follows: 


ft.1    0M8  Approvals  untfwi 
R«duc«en  Act 


40  CFR  citation             OMB  oor«rol  No. 

National  Prkmry  DrtnUnf  Walw 

141.78 


2040-0224 


PART  141— NATIOHAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

3.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Aiitharity:  42  U.S.C.  300f,  300g-l,  3eOg-2. 

300g-3.  300g-4,  300g-5,  300g-6,  300H. 

300J-9,  and300j-ll■ 
4.  Subpart  H  is  amended  by  adding 

§  141.76  to  read  as  follows: 

f  141 .76    Rocycto  Provisiona. 

(a)  Applicability.  All  subpart  H 
systems  that  employ  conventional 
filtration  or  direct  filtration  treatment 
and  that  recycle  spent  filter  backwash 
water,  thickener  supernatant,  or  liquids 
from  dewatering  processes  must  meet 
the  requirements  in  paragraphs  (b) 
through  (d)  of  this  section. 
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(b)  Reporting.  A  system  must  notify 
the  State  in  writing  by  Decemeber  8. 
2003,  if  the  system  recycles  spent  filter 
backwash  water,  thickener  supernatant, 
or  liquids  from  dewatering  processes. 
This  notification  must  include,  at  a 
minimum,  the  information  specified  in 
paragraphs  (b)(1)  and  (2)  of  this  section. 

(1)  A  plant  schematic  showing  the 
origin  of  all  flows  which  are  recycled 
(including,  but  not  limited  to,  spent   • 
filter  backwash  water,  thickener 
supernatant,  and  liquids  firom 
dewatering  processes),  the  hydraulic 
conveyance  used  to  transport  them,  and 
the  location  where  they  are  re- 
introduced back  into  the  treatment 
plant. 

(2)  Typical  recycle  flow  in  gallons  per 
minute  (gpm),  the  highest  observed 
plant  flow  experienced  in  the  previous 
year  (gpm),  design  flow  for  the 
treatment  plant  (gpm),  and  State- 
approved  operating  capacity  for  the 


plant  where  the  State  has  made  such 
determinations. 

(c)  Treatment  technique  requirement. 
Any  system  that  recycles  spent  filter 
backwash  water,  thickener  supernatant, 
or  liquids  from  dewatering  processes 
must  return  these  flows  through  the 
processes  of  a  system's  existing 
conventional  or  direct  filtration  system 
as  defined  in  §  141.2  or  at  an  alternate 
location  approved  by  the  State  by  June 
8,  2004.  If  capital  improvements  are 
required  to  modify  the  recycle  location 
to  meet  this  requirement,  all  capital 
improvements  must  be  completed  no 
later  than  Jime  8,  2006. 

(d)  Recordkeeping.  The  system  must 
collect  and  retain  on  file  recycle  flow 
information  specified  in  paragraphs 
(d)(1)  through  (6)  of  this  section  for 
review  and  evaluation  by  the  State 
beginning  June  8,  2004. 

(1)  Copy  of  the  recycle  notification 
and  information  submitted  to  the  State 
imder  paragraph  (b)  of  this  section. 


(2)  List  of  all  recycle  flows  and  the 
frequency  with  which  they  are  retvmied. 

(3)  Average  and  maximum  backwash 
flow  rate  through  the  filters  and  the 
average  and  maximum  duration  of  the 
filter  backwash  process  in  minutes. 

(4)  Typical  filter  run  length  and  a 
written  smnmary  of  how  filter  run 
length  is  determined. 

(5)  The  type  of  treatment  provided  for 
the  recycle  flow. 

(6)  Data  on  the  physical  dimensions  of 
the  equalization  and/or  treatment  units, 
typical  and  maximum  hydraulic  loading 
rates,  type  of  treatment  chemicals  used 
and  average  dose  and  fi^quency  of  use, 
and  fi^uency  at  which  solids  are 
removed,  if  applicable. 

5.  Appendix  A  to  Subpart  Q  of  Part 
141  is  amended  by  adding  a  new  entry 
"8."  in  numerical  order  under  LA.  to 
read  as  follows: 


APPENDIX  A  TO  Subpart  Q  of  Part  141.— NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice 


MCUMRDLHT  viotelions* 


Monitoring  and  testing  proce- 
dure violations 


Contaminant 


Tier  of  put)Kc 
notice  required 


Citation 


Tier  of  public 
notice  required 


Citation 


1  Violations  of  National  Primary  Drinking  Water  Regulations  (NPDWR):  3 
A.  Microbiological  Contaminants 


8.  Filter  Backwash  Recycling  Rule  vk)latk>ns 


141.76 


141.76 


Appendix  A — Endnotes  ^  ^     ^^  r>       ^  ^  ^      ^ 

1  Vidatkxis  and  other  situations  not  listed  in  tfiis  table  (e.g.,  reporting  violations  and  failure  to  prepare  Consumer  Confidence  Reports),  do  not 
require  notrce  unless  ottienwise  detemiined  by  the  primacy  agency.  Primacy  agencies  may,  at  their  optkxi,  also  require  a  more  stringent  puWic 
notice  tier  (e.g.,  Tier  1  instead  of  Tier  2  or  Tier  2  instead  of  Tier  3)  for  specific  violations  and  situations  listed  in  this  Appendix,  as  authorized 
under  §  1 41 .202(a)  and  §  1 41 .203(a). 

2  MCL— Maximum  contaminant  level,  MRDL— Maximum  residual  disinfectant  level,  TT— Treatment  technique. 

3.  The  term  Violations  of  National  Primary  Drinking  Water  Regulatrons  (NPDWR)  is  used  here  to  include  vtolatkxw  of  MCL,  MRDL,  treatment 
technk]ue,  monitoring,  and  testing  procedure  requirements. 


6.  Appendix  B  to  Subpart  Q  of  Part  141  is  amended  by  revising  B  and  entry  "7."  under  B.  to  read  as  follows: 

APPENDIX  B  TO  Subpart  Q  of  Part  141.— Standard  Health  Effects  Language  for  Public  Notification 


Contaminant 


MCLG  ^  mg/L        MCL  2  mg/L 


Standard  health 

effects  language 

for  publk: 

notificatk>n 


National  Primary  Drinking  Water  Reguiatkms  (NPDWR): 


B.  Suriace  Water  Treatment  Rule  (SWTR),  Interim  Enhanced  SuHace  Water  Treatment 
Rule  (lESWTR)  and  Fitter  Backwash  Recycling  Rule  (FBRR)  vKtetkxis: 


7.  Cryptosporidium  (lESWTR/FBRR). 
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1 .  MCLG — Maximum  contaminant  level  goal. 

2.  MCL— Maximum  contaminant  level. 


PART  142— NATIONAL  PmMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

7.  The  authority  citation  for  Part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  SOOf,  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6.  300)-4, 
300)-9,  and  300i-ll. 

8.  Section  142.14  is  amended  by 
removing  the  word  "and"  at  the  end  of 
the  paragraph  {a)(4)(ii)(A)(7)  and 
revising  paragraph  (a)(4)(ii)(A){a)  and 
adding  paragraph  (a)(4)(iiKA)(9)  to  read 
as  follows: 


f142.14 

Reconto  kept  by  Strtes 

(a)* 

•  * 

(4)* 

•  •      . 

(ii)* 

*  • 

(A)*  •  • 

[8)  Section  141.75(b)(2)(iv)— Any 
decision  to  allow  reduced  reporting  by 
a  filtered  public  water  system;  and 

(9)  Section  141.76 — Any  decisions 
made  to  approve  alternate  recycle 
locations,  require  modifications  to 
recycle  retiam  locations,  or  require 
modifications  to  recycle  practices.  - 
*        •        •        •        * 

9.  Section  142.16  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

I142.1C    Special  prtafwey  requirements. 

***** 

(i)  Requirements  for  States  to  adopt 
40  CFR  part  141.  §141.76  Recycle 
Provisions.  In  addition  to  the  general 
primacy  requirements  enumerated 
elsewhere  in  this  part,  including  the 
requirement  that  the  State  provisions 


are  no  less  stringent  than  the  federal 
requirements,  an  application  for 
approval  of  a  State  program  revision 
that  adopts  40  CFR  part  141,  §  141.76 
Recycle  Provisions  must  contain  the 
information  specified  in  this  paragraph: 
(1)  State  practices  or  procedures,  (i) 
Section  141.76(d)  of  this  chapter— Sutes 
must  have  the  proper  rules  and 
authority  to  use  Sanitary  Surveys, 
comprehensive  performance  evaluations 
(CPEs),  other  inspections,  or  other 
activities  to  evaluate  recycle  data 
maintained  by  systems  under 
§  141.76(d)  of  this  chapter  and  require 
modifications  to  recycle  practices. 

(ii)  [Reserved] 

(2)  [Reserved] 

(FR  Doc.  01-13776  Filed  6-7-01;  8:45  am) 
■LUNG  COOK 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  8,  2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

■    Fishery  conservation  and 
management: 

Norttieastem  United  States 
fisheries — 

Atlantic  Bluefish; 
put>lished  5-9-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  emergency 
exemptions,  etc.: 

Methyl  Anthranilate; 
published  6-8-01 
Reporting  and  reconjkeeping 
requirements;  published  6-8- 
01 

Water  pollution;  effluent 
guidelines  for  point  source 
categories: 
Oil  and  gas  extraction; 

synthetic-based  and  other 

non-aqueous  drilling  fluids; 

reporting  and 

recordlceeping 

requirements;  correction; 

published  6-8-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Various  States;  published  6- 
8-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
'  Administration 
Medical  devices: 

Hematology  and  pathology 
devices — 

Over-the-counter  test 
sample  collection 
systems  for  drugs  of 
abuse  testing; 
reclassification  and 
designation  as  restricted 
devices;  effective  date 
delay;  published  3-30- 
01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  published 
5-16-01 


Boeing;  published  5-24-01 
Empresa  Brasileira  de 

Aeronautica,  S.A. 

(EMBRAER);  published  5- 

24-01 

McDonnell  Douglas; 
published  5-24-01 
Sikorsky;  published  5-4-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agriculturai  Martoting 
Service 

Fresh  msset  potato  diverskyi 
program;  2000  crop; 
comments  due  by  6-12-01; 
published  5-16-01 
Kiwifruit  grown  in— 
California;  comments  due  by 
6-14-01;  published  5-15- 
01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservatk)n; 
shrimp  trawling 
requirements — 
AtiantK  Ocean  and  Gulf 
of  Mexkx);  turtle 
excluder  devk^s; 
comments  due  by  6-13- 
01;  published  5-14-01 
Fishery  consen/atk)n  and 
management: 

Northeastern  United  States 
fisheries — 

Summer  flounder,  scup, 
and  black  sea  bass; 
comments  due  by  6-11- 
01;  published  5-25-01 
Ocean  an6  coastal  resource 
management: 
Marine  sanctuaries — 
Fk>wer  Garden  Banks 
National  Marine 
Sanctuary,  TX; 
anchoring  prohibitk>ns; 
comments  due  by  6-14- 
01;  published  5-15-01 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Fee  revisions  (2002  FY); 
comments  due  by  6-12- 
01;  published  5-901 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modemlzatkxi  Act:  _   . 

Derivatives  clearing 
organizatk>ns;  regulatory 
frameworK;  comments  due 
by  6-13-01;  published  5- 
14-01 


CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  preventkxi  packaging: 
Child-resistant  packaging 
requirements — 
Househokj  products 
containing  low-viscosity 
hydrocarbons; 
comments  due  by  6-11- 
01;  published  5-4-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operatr>g  permits 
programs — 
Tennessee;  comments 
due  by  6-11-01; 
published  5-11-01 
Air  pollution  control;  new 
motor  vehKies  and  engines: 
__    Tier  2/gasoline  sulfur 
regulatKwis;  comments 
due  by  6-12-01;  published 
4-13-01 
Air  programs: 
Ambient  air  quality 
standards,  natkxial — 
Spokane.  WA; 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton.  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Weirton,  WVA 
nonattainment  area; 
comments  due  by  6-15- 
01;  published  5-16-01 
Air  programs;  approval  and 
promulgatk>n;  State  plans 
for  designated  facilities  and 
pollutants: 

New  Yoric;  comments  due 
by  6-11-01;  published  5- 
10-01 
Air  programs;  State  authority 
delegatkxis: 

New  Hampshire;  comments 
due  by  6-15-01;  pubiished 
5-16-01 
Air  quality  lmplementatk>n 
plans;  approval  and 
promulgatkm;  varkxis 
States: 

Alabama;  comments  due  by 
6-15-01;  published  5-16- 
01 
Arizorui;  comments  due  by 
6-11-01;  published  5-11- 
01 

Pennsylvania;  comments 

due  by  6-15-01;  published 

5-16-01 
Air  quality  implementation 
plans;  Approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Cotorado;  comments  due  by 

6-11-01;  published  5-11- 

01 


Pestkades:  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Zoxanwde  etc.;  comments 

due  by  6-11-01;  published 

4-11-01 

PublK  informatkxi  and 
confklential  business 
informatkxi;  comments  due 
by  6-13-01;  published  5-14- 
01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Emergency  Alert  System; 
comments  due  by  6-11-01; 
published  3-28-01 

Radk)  statkxis;  table  of 
assignments: 

Idaho  and  Montana; 

comments  due  by  6-11- 

01;  published  5-16-01 
New  Yortc;  comments  due 

by  6-11-01;  pubiished  5-4- 

01 

Washington;  comments  due 
by  6-11-01;  published  5-4- 
01 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Natkxiai  Fkx>d  Insurance 
Program: 

Pnvate  sector  property 
insurers;  assistance; 
comments  due  by  6-11- 
01;  published  5-10-01 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  Housing  Program; 
amendments;  oomrrtents  due 
by  6-11-01;  published  5-10- 
01 

Federal  home  toan  bank 
system: 

Annual  bank  board  of 
directors  meetir>gs; 
minimum  number 
maintenance  of  effort 
comments  due  by  6-13- 
01;  published  5-14-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 

Bottled  water  beverages 
water  quality  standard 
regulatkxis — 

Residual  disinfectant  and 

disinfectant  byproducts; 

establishment  of 

aHowable  levels; 

comments  due  by  6-11- 

01;  published  3-28-01 
ReskJual  disinfectant  and 

disinfectant  byproducts; 

establishment  of 

aHowat>le  levels; 

comments  due  by  6-11- 

01;  published  3-28-01 


IV 
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HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 
Oversight  Office 

Practice  and  procedure: 

Federal  National  Mortgage 
Association  (Fannie  Mae) 
and  Federal  Home  Loan 
Mortgage  Corporation 
(Freddie  Mac)— 

Corporate  governance; 
comments  due  by  6-11- 
01;  published  4-1  (H)1 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Land  held  in  tmst  for  benefit 
of  Indian  Tribes  and 
Indivtduar  Indians;  title 
acquisition 

Effective  date  delay; 
comments  due  biy  6-15- 
01;  published  4-16-01 

INTERIOR  DEPARTMENT 

Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat 
designations — 

Wentachee  Mountains 
Checker-Mallow; 
commerrts  due  by  6-14- 
01;  published  5-15-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Form  1-N,  registration  of 
national  securities 
exchanges  and  limited 
purpose  national  securities 
associations;  comments 
due  by  6-14-01;  published 
5-15-01 

STATE  DEPARTMENT 

Exchange  Visitor  Program: 
Au  Pair  Program;  comments 
due  by  6-15-01;  published 
5-16-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 

North  Carolina;  comments 
due  by  6-12-01;  published 
4-13-01 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Antidrug  and  alcohol  misuse 

prevention  programs  for 

personnel  er)gaged  in 

specified  aviation 

activities;  amendments 

conforming  to  DOT  ruie; 

comments  due  by  6-14- 

01;  published  4-30-01 
National  pari<s  air  tour 

management;  comments 

due  by  6-11-01;  published 

4-27-01 
Airworthiness  directives: 
AirtMJs;  comments  due  by  6- 

11-01;  published  5-10-01 
Boeing;  comments  due  by 

6-11-01;  published  4-25- 

01 
Cessna;  comments  due  by 

6-15-01;  published  4-30- 

01 
Empresa  Brasiieira  de 

Aeronautica,  S.A. 

(EMBRAER);  comnrwnts 

due  by  6-11-01;  published 

5-11-01 
Learjet;  comments  due  by 

6-15-01;  published  4-16- 

01 
Loci(heed;  comments  due 

by  6-11-01;  published  4- 

25-01 
McDonnell  Douglas; 

comments  due  by  6-11- 

01;  published  4-10-01 
MD  Helicopters  Inc.; 

comments  due  t)y  6-15- 

01;  published  4-16-01 
Sil(orsky;  comments  due  by 

6-11-01;  published  4-12- 

01 
Woricplace  drug  and  alcohol 
testing  programs; 
amendments  conforming  to 
DOT  mie;  comments  due  by 
6-14-01:  published  4-30-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Controlled  substances  and 
alcohol  use  and  testing; 


amendments  corrfornting 
to  DOT  rule;  comments 
due  by  6-14-01;  published 
4-30-01 
Worttplace  drug  and  alcohol 
testing  programs; 
amendments  confonming  to 
DOT  mte;  comments  due  by 
6-14-01;  published  4-30-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
Alcohol  and  drug  use  control: 
Transportation  workplace 
testing  procedures; 
conforming  amendments; 
comments  due  by  6-14- 
01;  published  4-30-01 
Workplace  drug  and  alcohol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  l)y 
6-14-01;  published  4-30-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Ak^hol  misuse  and  prohibited 
drug  use  preventk>n  in 
transit  operatk}ns; 
amendments  conformir>g  to 
DOT  mie;  comments  due  by 
6-14-01;  published  4-30-01 
Workplace  drug  arKJ  akx>hol 
testing  programs; 
amendments  conforming  to 
DOT  rule;  comments  due  by 
6-14-01;  published  4-30-01 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Pipeline  safety: 
Drug  and  akx>hol  testing  for 
pipeline  facility  employees; 
amendments  conforming 
to  DOT  rule;  comments 
due  by  6-14-01;  published 
4-30-01 
Workplace  drug  and  akx>hol 
testing  programs; 
amerHJments  conforming  to 
DOT  oile;  comments  due  by 
6-14-01;  published  4-30-01 

LI6T  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cunent 


session  of  Congress  wtiKh 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkm 
with  "PLUS"  (Pubik:  Laws 
Update  Sennce)  on  202-623- 
6641 .  This  list  iS  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tt)e 
Superintendent  of  Docunients, 
U.S.  Government  Printing 
Offk»,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  ttie  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  avaiiabie. 

H.R.  801/P.L.  107-14 

Veterans'  Sunwor  Benefits 
Improvements  Act  of  2001 
(June  5,  2001;  115  Stat.  25) 

H.R.  1727/P.L.  107-15 

Fallen  Hero  Sunnvor  BerwfH 
Fairness  Act  of  2001  (June  5, 
2001;  115  Stat  37) 

Last  List  June  S,  2001 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 


PENS  is  a  free  electronic  mail 
notifrcation  servk:e  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l  html  or  send  E-mail 
to  Ilst8erveiistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servK»  is  strictly 
for  E-mail  notifk^ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specif k:  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIFTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscripUon 
pnces  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice  You  can 
learn  when  you  will  get  your  jenewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  ^jproximately  90  days 
before  the  siwwn  date. 


.;  AEB  SMITH212J 
I  JOHN  SMITH 
:  212  MAIN  STREET 
:  FORESTVILLE  MD  20704 


DEC97RI 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


• 
• 

•••••••     /••••••• 

:  AFRDO    SMITH?  1?,T 

DEC97RI 

:  JOHN   SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompUy. 
If  your  subscnption  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington 
DC  20402-9373.  ' 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ordv  PfooMnnQ  Cods 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Chargt  your  or^ar. 

LJ  Y£S,  enter  my  subscripdon(s)  as  follows:  To  fkx  yeur  orders  (262)  S12-Z2St 

PhMM  your  orders  (2t2)  S12-18M 

subscriptions  to  Federal  Register  (Fl);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $697  each  per  year. 

subscriptions  to  Fedenrf  Register,  rfoi/y  o«/y  (FRDO).  at  $638  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Prfce  iKiudes  regular  dMsestic  pestage  and  handUng,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address' 


City,  State,  ZIP  code 


Daytinte  phone  including  area  code 


Purchase  order  number  (optional) 

M^y  «c  miritt  your  iwnnMdRas  aviMle  to  other 


YES    NO 


Hease  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account        |    |    |    |    |    TTI-n 
LJ  VISA       □  MasteiCaid  Account 


n 


n 


n 


iz 


m 


(Credit  card  expirabon  dale) 


Thmmkyou/or 
your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  PitLsbuigh.  PA  15250-7954 


Public  Laws 


106th  Congress,  2nd  Session,  2000 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  2nd  Session,  2000. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara/index.html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


(Mw  ProoaMlng  Cod*: 

*6216 


Charff  your  order. 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  106th  Congress,  2nd  Session,  2000  for  $136  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Checlc  Payable  to  the  Superintendent  of  Docunjents 


(Please  type  or  prim) 


Additional  address/attention  line 


Street  address 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  mrite  your  nmeAKklRas  araWrie  to  other 


YES  NO 


I    I  GPO  Deposit  Account 


l-D 


□  VISA       n  MasterCard  Account 

1             II         1    1    1    1             1     1         1         1 

1     L    1                   rCredit  card  expiration  date)                 v/ii/r  nnrfrr ' 

Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  S«cratary 
7  CFR  Part  2 

Revisions  of  Delegations  of  Auttwrlty 

AGENCY:  Office  of  the  Secretary, 
Department  of  Agricultiire. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  from  the 
Under  Secretary  for  Rural  Development 
of  the  Department  of  Agriculture 
(USDA)  to  reflect  an  internal  change  in 

j  themanagement  of  the  Alternative 

I  Agricultural  Research  and 

!  Commercialization  Corporation 
(AARCC)  within  USDA. 
EFFECTIVE  DATE:  June  11,  2001. 

j  FOR  FURTHER  INFORMATION  CONTACT: 

'  David  Suing,  (202)  690-1633. 
SUPPLEMENTARY  INFORMATION:  In  fiscal 

I  year  2000,  Congress  provided  no 
appropriation  for  AARCC.  The  AARCC 
Board  of  Directors  subsequently 
resigned.  This  delegation  of  authority 
authorizes  the  Under  Secretary  for  Rural 
Development,  or  the  designee  of  the 
Under  Secretary,  to  exercise  decision- 

]  making  authority  over  AARCC,  the 
AARCC  investment  portfolio,  and  the 
AARCC  revolving  fund. 

On  March  9,  2000,  the  Delegations  of 
Authority  were  revised,  and  the  revision 
reflected  a  change  in  title  from  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development  to  the  Under 
Secretary  for  Rural  Development.  In 
order  to  maintain  consistency,  that  title 
change  also  is  reflected  in  this  rule. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportiinity  for 
comment  are  not  required.  Further, 
since  this  rule  relates  to  internal  agency 
management,  it  is  exempt  from  the 


provisions  of  Executive  Order  Nos. 
12866  and  12988.  In  addition,  this 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  and,  thus,  is  exempt  frt)m  the 
provisions  of  that  Act.  Accordingly,  as 
authorized  by  section  808  of  the  Sniall 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  No.  104- 
121,  this  rule  may  be  made  effective 
upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  7  CFR  Part  2  is  amended 
as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6912(a)(1),  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR,  1949-1953  Comp.,  p.  1024. 

Sulipart  C    Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Sscretaries 

2.  In  §2.17,  paragraph  (a)(21)(xi)  is 
revised  to  read  as  follows: 

§2.17    Under  Secretary  for  Rural 
Devetopment* 

(a)*  *  * 

(21)*  *   * 

(xi)  Exercise  administrative  oversight 
and  final  decisionmaking  authority  over 
the  Alternative  Agricultural  Research 
and  Commercialization  Corporation 
(AARCC)  and  the  AARCC  Revolving 
Fimd,  established  pursuant  to  the 
Alternative  Agricultiutil  Research  and 
Commercialization  Act  of  1990,  (7 
U.S.C.  5901  et  seq.). 
***** 

3.  The  heading  of  Subpart  G,  is 
revised  to  read  as  follows: 

Sul)part  G— Delegations  of  Authority 
by  the  Under  Secretary  for  Rural 
Development 

4.  In  §  2.48,  add  a  new  paragraph 
(a)(27)  to  read  as  follows: 

§  2.48    Administrator,  Rural  Business- 
Cooperative  Service. 

(a)*   •  *      • 


(27)  Exercise  administrative  oversight 
and  final  decision-making  authority 
over  the  Alternative  Agricultiu-al 
Research  and  Commercialization 
Corporation  (AARCC)  and  the  AARCC 
Revolving  Fimd,  established  pursuant  to 
the  Alternative  Agricultural  Research 
and  Commercialization  Act  of  1990,  (7 
U.S.C.  5901  et  seq.). 
***** 

Dated:  May  25,  2001. 

For  Subpart  C:  - 

Ann  M.  Veneman, 
Secretary. 

Dated:  May  18.  2001. 

For  Subpart  G: 

Dawn  Riley, 

Acting  Deputy  Under  Secretary  for  Rural 
Development. 

[FR  Doc.  01-14335  Filed  6-8-01;  8:45  am] 
atuMQ  cooe  s4io-oi-u 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Parts  214, 24S  and  299 

PNS205(M»] 

RIN111S-AF78 

Petitioning  Requirements  for  the  H-1C 
Nonimmigrant  Classification  Undsr 
Public  Law  106-^ 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Natvualization 
Service's  (Service)  regiilations  in  order 
to  implement  the  Nursing  Relief  for 
Disadvantaged  Areas  Act  of  1999 
(NRDAA)  by  providing  instruction  on 
the  filing  and  adjudication  of  petitions 
for  H-lC  classification.  This  rule  will 
facilitate  the  hiring  of  nonimmigrant 
alien  nurses  to  reduce  the  shortage  of 
nurses  in  health  professional  shortage 
areas  in  the  United  States. 

DATES:  Effective  Date:  This  interim  rule 
is  effective  June  11,  2001. 

Comment  Date:  Written  comments 
must  be  submitted  on  or  before  August 
10,  2001. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
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Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  5307, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  the 
INS  number  2050-00  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Brown,  Adjudications  Officer, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  3214, 
Washington,  DC  20536,  telephone  (202) 
353-ai77. 
SUPPt^MENTARY  WffORMATION: 

What  Is  the  NRDAA? 

On  November  12, 1999,  President 
Clinton  signed  into  law  the  Nursing 
Relief  for  Disadvantaged  Areas  Act  of 
1999  (NRDAA).  Public  Law  106-95.  The 
NRDAA  created  a  new  H-lC 
nonimmigrant  category  for  registered 
nurses  who  will  work  in  facilities  that 
serve  health  professional  shortage  areas. 

Is  the  H-IC  Program  Similar  to  the  H- 
lA  Program  That  Expired  on  September 
1, 1995? 

The  H-lA  program  was  created  by  the 
Immigration  Nursing  Relief  Act  of  1989 
(INRA).  While  the  NRDAA  adopts, 
almost  verbatim,  many  of  the  provisions 
of  the  INRA,  there  are  some  differences 
between  the  two  programs.  The  NRDAA 
imposes  more  restrictions  on  the  types 
of  facilities  that  may  petition  for  a 
nonimmigrant  registered  nurse  and 
requires  that  these  facilities  make  a 
greater  number  of  attestations  to  the 
Department  of  Labor  (DOL)  than  did  the 
INRA.  Whereas  the  INRA  allowed  for  an 
unlimited  number  of  H-1 A 
nonimmigrant  visas  to  be  issued,  the 
NRDAA  places  a  state-by-state 
numerical  cap  on  the  number  of  H-lC 
nonimmigrant  visas  that  may  be  issued. 
Also,  unlike  the  INRA,  the  NRDAA  does 
not  recognize  nursing  education 
received  in  Canada.  For  the  most  part, 
however,  the  INRA  and  the  NRDAA  are 
identical  and,  therefore,  much  of  the 
regulatory  language  from  the  H-1  A 
program  has  been  used  for  the  H-lC 
program. 

What  Is  an  H-lC  Nonimmigrant? 

An  H-lC  nonimmigrant  is  an  alien 
who  is  coming  temporarily  to  the 
United  States  to  perform  services  as  a 
registered  nurse,  who  meets  the 
requirements  of  section  212(m)(l)  of  the 
Immigration  and  Nationality  Act  (Act), 
and  will  perform  services  at  a  focility  (as 
defined  at  section  212(m)(6)  of  the  Act) 
for  which  the  Secretary  of  Labor  has 
determined  and  certified  to  the  Attorney 
General  that  an  unexpired  attestation  is 


on  file  and  in  effect  under  section 
212(m)(2)oftheAct. 

What  Are  the  EUgibiUty  Requirements 
for  an  H-lC  Nurse? 

The  NRDAA  imposed  three 
requirements  on  an  alien  seeking  H-lC 
nonimmigrant  status.  First,  the  alien 
must  have  obtained  a  full  and 
unrestricted  license  to  practice 
professional  nursing  in  the  country 
where  he  or  she  obtained  nursing 
education,  or  the  alien  must  have 
received  nursing  education  in  the 
United  States.  Second,  the  alien  must 
have  passed  an  appropriate  examination 
(recognized  in  regulations  promulgated 
in  consultation  with  the  Secretary  of 
Health  and  Huiman  Services)  or  have  a 
full  and  unrestricted  license  under  state 
law  to  practice  professional  nursing  in 
the  state  of  intended  employment. 
Finally,  the  alien  must  be  fully  qualified 
and  eligible  under  the  laws  (including 
such  temporary  or  interim  licensing 
requirements  which  authorize  the  nurse 
to  be  employed)  governing  the  place  of 
intended  employment  to  engage  in  the 
practice  of  professional  nursing  as  a 
registered  nurse  immediately  upon 
admission  to  the  United  States  and  be 
authorized  under  such  laws  to  be 
employed  by  the  facility. 

The  NRDAA  does  not  specifically 
designate  any  particular  examination  as 
an  "appropriate  examination"  for  the 
purpose  of  meeting  the  eligibility 
requirements  for  the  H-lC 
classification.  At  present,  the  only 
"appropriate  examination"  available  for 
a  prospective  H-lC  alien  is  the 
examination  offered  by  the  Commission 
on  Graduate  of  Foreign  Nursing  Schools 
(CGFNS).  However,  the  Service  may 
eventually  recognize  additional 
examinations  for  this  purpose. 

Questions  concerning  the  test  offered 
by  CGFNS  should  be  directed  to 
CGFNS.  CGFNS  can  be  reached  through 
its  internet  website,  www.cgfns.org. 

What  Certification  Requirements  Are 
Imposed  on  an  H-lC  Alien? 

On  September  30,  1996,  President 
Clinton  signed  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  (IIRIRA),  Pub.  L.  104-208.  Section 
343  of  IIRIRA  created  a  new  ground  of 
inadmissibility  at  section  212(a)(5)(C)  of 
the  Immigration  and  Nationality  Act 
(the  Act)  for  aliens  coming  to  the  United 
States  to  perform  labor  in  certain  health 
care  occupations.  As  initially  written  by 
Congress,  section  343  of  tlRQlA 
provides  that  any  alien  coming  to  the 
United  States  for  the  purpose  of 
performing  labor  as  a  health  care 
worker,  other  than  as  a  physician,  is 
inadmissible  unless  the  ahen  presents  to 


the  consular  officer,  or,  in  the  case  of 
adjustment  of  status,  the  Attorney 
General,  a  certificate  from  the  CGFNS, 
or  an  equivalent  independent 
credentialing  organization  approved  by 
the  Attorney  General  in  consultation 
with  the  Secretary  of  Health  and  Human 
Services  (HHS). 

Pursuant  to  the  statute,  the  certificate 
must  verify  that:  (1)  The  alien's 
education,  training,  license,  and 
exp>erience  are  comparable  with  that 
required  for  an  American  health  care 
worker  of  the  same  type;  (2)  they  are 
authentic;  (3)  the  alien's  license  is 
unencimibered;  (4)  the  alien  has  the 
level  of  competence  in  oral  and  written 
English  considered  by  the  Secretary  of 
HHS,  in  consultation  with  the  Secretary 
of  Education,  to  be  appropriate  for 
health  care  work  of  the  kind  in  which 
the  alien  will  be  engaged,  as  shown  by 
an  appropriate  score  on  one  or  more 
nationally  recognized,  commercially 
available,  standardized  assessments  of 
the  applicant's  ability  to  speak  and 
write  English;  and,  finally,  (5)  if  a 
majority  of  states  licensing  the 
profession  in  which  the  alien  intends  to 
work  recognize  a  test  predicting  the 
success  on  the  profession's  licensing  or 
certification  examination,  the  alien  has 
passed  such  an  examination. 

The  NRDAA  created  an  alternative 
certification  requirement  at  section 
212(r)  of  the  Act  for  certain  nurses, 
which  may  include  some  H-lC 
noninunigrant  aliens.  Section  212(r)  of 
the  Act  provides  that  section 
212(a)(5)(C)  of  the  Act  shall  not  apply  to 
a  nurse  who  presents  to  the  consular 
office  (or  in  the  case  of  adjustment  of 
status,  the  Attorney  General)  a  certified 
statement  from  the  Commission  on 
Graduates  of  Foreign  Nursing  Schools 
(CGFNS)  (or  an  equivalent  independent 
credentialing  organization  approved  by 
the  Attorney  General  and  the  Secretary 
of  Health  and  Human  Services)  which 
certifies  that: 

•  The  alien  has  a  valid  and 
unrestricted  license  as  a  nurse  in  the 
state  where  the  alien  intends  to  be 
employed  and  such  state  verifies  that 
the  foreign  licenses  of  alien  nurses  are 
authentic  and  unencumbered; 

•  The  alien  has  passed  the  National 
Council  Licensure  Examination 
(NCLEX); 

•  The  alien  is  a  graduate  of  an 
English-language  nursing  program  in  a 
country  designated  by  the  CGNFS 
which  was  in  operation  on  or  before  the 
date  of  enactment  of  the  NRDAA  or  has 
been  approved  by  unanimous 
agreements  by  the  CGFNS  and  any  other 
approved  credentialing  organizations. 

"The  Service  has  granted  authorization 
to  three  organizations  to  issue 
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certificates  to  foreign  health  care 
workers  pursuant  to  section  343  of 
IIRIRA  through  the  publication  of  two 
interim  rules.  However,  the  two  interim 
rules  limited  these  organizations  to 
issuing  certificates  to  aliens  in  only 
three  occupations  who  are  coming  to  the 
United  States  as  immigrants  or  who  are 
applying  for  adjustment  of  status.  Due  to 
a  number  of  problems  implementing  a 
final  regulation  fully  implementing 
section  343,  the  Service  has  exercised 
its  authority  under  section  212(d)(3)  and 
waived  the  requirements  of  section  343 
of  IIRIRA  as  it  relates  to  nonimmigrant 
aliens.  The  Service  will  continue  to 
waive  section  343  for  nonimmigrant 
aliens  imtil  such  time  as  the  Service 
promulgates  a  final  rule  implementing 
section  343  of  IIRIRA  in  hill. 

In  order  to  avoid  confusion  for  both 
health  care  workers  and  medical 
facilities,  and  to  ensiue  equitable 
administration  of  these  two  statutory 
provisions,  the  Service  will  include  the 
proposed  regulations  implementing 
section  212(r)  in  the  soon  to  be 
published  proposed  rule  implementing 
section  343  of  IIRIRA.  As  a  result,  the 
Service  will  exercise  the  authority 
granted  to  it  in  section  212(d)(3)  of  the 
Act  and  waive  section  212(r)  for 
nonimmigrant  aliens  until  publication 
of  a  final  rule  implementing  both 
section  343  of  IIRIRA  and  section  212(r) 
of  the  Act. 

Who  Can  File  a  Petition  for  an  H-lC 
Noninunigrant? 

An  H-lC  petition  may  be  filed  by  a 
United  States  employer  hospital 
(facility)  which  has  filed  an  attestation 
with  the  DOL.  The  INS  will  rely  on  the 
determination  made  by  DOL  when  it 
(DOL)  reviews  the  attestation.  The 
facility  must  have  attested  that: 

•  As  of  March  31, 1997,  it  was  located 
in  a  health  professional  shortage  area  (as 
defined  in  section  332  of  the  Public 
Health  Service  Act  (42  U.S.C.  254e)); 

•  Based  on  its  settled  cost  report  for 
the  period  beginning  in  FY  1994.  it  had: 

1.  At  least  190  licensed  acute  care 
beds; 

2.  At  least  35  percent  of  its  inpatients 
days  were  for  patients  entiUed  to 
Medicare;  and 

3.  At  least  28  percent  of  its  inpatient 
days  were  for  patients  who  were 
entitled  to  Medicaid. 

Are  There  Additional  Attestation 
Requirements  Provided  for  in  the 
NRDAA? 

Yes.  The  facility  must  also  attest  to 
the  DOL  that: 

•  Theemployment  of  the  H-1  C  alien 
will  not  adversely  affect  the  wages  and 


working  conditions  of  other  nurses 
similarly  employed; 

•  The  H-lC  alien  will  be  paid  the 
wage  rate  for  registered  nurses  similarly 
employed  by  the  facility; 

•  There  is  not  a  strike  or  lockout  in 
the  course  of  a  labor  dispute; 

•  It  did  not  lay  off  and  will  not  lay 
off  a  registered  nurse  already  employed 
by  it  within  the  period  beginning  90 
days  before  and  ending  90  days  after  the 
date  of  filing  of  any  H-lC  petition; 

•  The  employment  of  the  H-lC  alien 
is  not  intended  to  influence  an  election 
for  a  bargaining  representative  for 
registered  nurses  of  the  facility; 

•  At  the  time  of  filing  of  the  petition, 
notice  of  filing  has  been  provided  by  the 
facility  to  the  bargaining  representative 
of  the  registered  nurses  at  the  facility  or, 
where  there  is  no  such  bargaining 
representative,  notice  of  the  filing  has 
been  provided  to  the  registered  muses 
employed  at  the  fecility  through  posting 
in  conspicuous  locations; 

•  It  will  never  employ  a  number  of 
H-lC  aliens  that  exceeds  33  percent  of 
the  total  number  of  registered  nurses 
employed  by  it; 

•  The  H-IC  alien  will  not  be 
authorized  to  perform  nursing  services 
at  any  worksite  other  than  the  worksite 
controlled  by  it.  and 

•  It  will  not  transfer  the  alien  from 
one  worksite  to  another. 

The  facility  must  also  attest  that  it  has 
taken  steps  to  recruit  and  retain 
registered  niu-ses  who  are  United  States 
citizens  or  immigrants.  These  steps 
include,  but  are  not  limited  to: 

•  Operating  a  training  program  for 
registered  nurses  at  the  facility  or 
financing  (or  providing  participation  in) 
a  training  program  for  registered  nurses 
elsewhere; 

••Providing  career  development 
programs  and  other  methods  of 
facilitating  health  care  workers  to 
become  registered  nurses; 

•  Paying  registered  nurses  wages  at  a 
rate  higher  than  currently  being  paid  to 
registered  nurses  similarly  employed  in 
the  geographic  area;  or 

•  Providing  reasonable  opportunities 
for  meaningful  salary  advancement  by 
registered  nurses. 

These  steps  do  not  need  to  have  been 
taken  by  the  facility  prior  to  the 
enactment  of  the  NRDAA. 

A  copy  of  the  attestation  shall  be 
provided,  within  30  days  of  the  date  of 
filing,  to  registered  nurses  employed  at 
the  facility  on  the  date  of  its  filing.  The 
attestation  shall  apply  to  all  H-lC 
petitions  filed  during  the  1-year  period 
beginning  on  the  date  of  its  filing  with 
the  Secretary  of  Labor  if  the  facility 
states  in  each  petition  that  it  continues 
to  comply  with  the  conditions  in  the 


attestation.  These  attestation 
requirements  are  explained  further  in 
regulations  issued  by  the  Secretary  of 
Labor  at  20  CFR  Part  655,  subparts  L 
and  M,  65  FR  51138  (Aug.  22,  2000). 

Does  an  Attestation  Ever  Expire? 

Yes.  An  attestation  will  expire  either 
at  the  end  of  the  1-year  period  beginning 
on  the  date  of  its  filing  with  the 
Secretary  of  Labor  or  at  the  end  of  the 
period  of  admission  of  the  last  H-lC 
alien  with  respect  to  whose  admission 
it  applies,  whichever  is  later.  With 
regard  to  an  individual  alien,  the 
attestation  remains  valid  as  long  as  the 
alien  is  employed  by  the  facility  that 
made  the  attestation. 

What  Are  the  Penalties  That  the 
Attorney  General  May  Impose  on 
Facilities? 

The  NRDAA  establishes  that,  if  the 
Secretary  of  Labor  finds  that  a  facility 
(for  which  an  attestation  is  made)  has 
failed  to  meet  a  condition  attested  to.  or 
that  there  was  a  misrepresentation  of 
material  fact  in  the  attestation,  the 
Secretary  may  impose  such 
administrative  remedies  (including  civil 
monetary  penalties  in  an  amount  not  to 
exceed  $1,000  per  nurse  per  violation, 
with  the  total  penalty  not  to  exceed 
$10,000  per  violation)  as  the  Secretary 
of  Labor  deems  appropriate.  The 
Secretary  of  Labor  shall  also  notify  the 
Attorney  General  of  such  finding  and 
provide  a  recommendation  regarding 
the  length  of  the  debarment  period.  The 
Service  will  give  considerable  weight  to 
the  Secretary's  determination.  Upon 
receipt  of  such  notice,  the  Service  will 
make  a  final  determination  as  to  the 
length  of  the  period  of  debarment.  The 
Service  shall  not  approve  H-lC 
petitions  filed  by  that  facility  for  aliens 
to  be  employed  by  the  facility  for  a 
period  of  at  least  one  year. 

Where  Should  H-lC  Petitions  Be  Filed? 

All  H-lC  petitions  must  be  filed  on 
Form  1-129  Petition  for  a  Nonimmigrant 
Worker  at  the  Vermont  Service  Center 
(VSC). 

What  Supporting  Documents  Should  Be 
Submitted  With  the  Petition? 

The  petitioning  facility  must  submit 
the  following  documents  at  the  time  the 
H-lC  petition  is  filed: 

•  A  current  copy  of  the  DOL's  notice 
of  acceptance  of  the  filing  of  its 
attestation  on  Form  ETA  9081; 

•  A  statement  describing  any 
limitations  which  the  laws  of  the  state 
or  jurisdiction  of  intended  employment 
place  on  the  alien's  services;  and 

•  Evidence  that  the  alien(s)  named  on 
the  petition  meets  the  definition  of  a 
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registered  nurse  as  defined  at  8  CFR 
214.2(h){3)(i){A),  and  satisfies  the 
requirements  for  an  H-lC  nonimmigrant 
in  section  212{m)(l)  of  the  Act. 

Can  an  H-lC  Alien  Change  Employers? 

Yes.  An  alien  admitted  to  the  United 
States  as  an  H-lC  nonimmigrant  alien 
can  change  H-lC  employers  provided 
that  the  alien  has  not  reached  the  limit 
on  his  or  her  maximum  period  of  stay 
in  the  United  States.  The  maximiun 
period  of  stay  for  an  H-lC 
nonimmigrant  is  3  years.  An  H-lC 
petition  filed  on  behalf  of  an  alien  in  the 
United  States  in  H-lC  status  may  be 
approved  for  a  period  of  time  not  to 
exceed  the  third  anniversary  of  the 
alien's  initial  admission  into  the  United 
States.  In  addition,  H-lC  petitions  filed 
by  a  subsequent  facility  will  be  counted 
against  the  numerical  limitation  for  the 
state  of  the  alien's  intended 
employment  if  the  subsequent 
employment  is  in  a  different  state. 

An  H-lC  nonimmigrant  alien  may  not 
change  employers  until  such  time  as  the 
Service  approves  a  new  H-lC  petition 
filed  in  the  alien's  behalf  by  the  new 
employer. 

Can  an  H-lC  Alien  Complete  a  3- Year 
Period  of  Stay,  Depart  the  United 
States,  and  Reapply  for  Admission  as 
an  H-IC  at  a  Later  Date? 

The  statute  provides  that  the  period  of 
admission  to  the  United  States  for  H-lC 
nonimmigrant  aliens  is  3  years.  The 
Service  interprets  this  3-year  period  of 
time  to  represent  the  maximum  period 
of  admission  for  an  H-lC  alien.  The 
alien's  maximiun  period  of  admission 
begins  on  the  date  of  the  alien's  initial 
admission  to  the  United  States  and  ends 
on  the  third  anniversary  of  that  date. 
Temporary  absences  outside  of  the 
United  States  for  either  business  or 
personal  reasons  count  towards  the 
alien's  maximiun  period  of  admission. 
Once  an  H-lC  alien  has  reached  the 
maximum  period  of  admission  in  the 
United  States,  he  or  she  is  ineligible  to 
receive  an  extension  of  temporary  stay. 

Can  an  H-lC  Alien  Obtain  an  Extension 
of  Temporary  Stay? 

Yes.  While  an  H-lC  alien  should  be 
admitted  to  the  United  States  for  a 
maximum  period  of  3-years,  there  will 
be  situations  where  an  H-lC  alien  may 
not  be  able  to  be  admitted  for  the  3-year 
period  of  time.  For  example,  the  alien's 
passport  may  not  be  valid  for  the 
required  length  of  time  (See  section 
212(a)(7)(B)(I)  of  the  Act),  or  the  alien 
may  not  be  able  to  depart  from  his  or 
her  home  country  and  apply  for 
admission  to  the  United  States  on  the 


date  that  the  H-lC  petition  becomes 
valid. 

In  no  situation  may  the  alien's  stay  be 
extended  beyond  the  third  anniversary 
of  the  alien's  initial  admission  to  the 
United  States. 

In  general,  all  H-lC  aliens  should  be 
admitted  for  a  period  of  three  years,  if 
otherwise  eligible  under  statute  and 
regulation.  In  the  case  of  an  alien 
admitted  to  the  United  States  for  a 
period  of  time  less  than  3  years,  the 
facility  may  file  an  1-129  petition  to 
extend  the  alien's  stay. 

While  the  statute  limits  the  period  of 
employment  for  an  H-lC  alien  to  a 
maximum  of  3  years,  an  alien  may  work 
for  a  petitioning  employer  for  a  period 
less  than  3  years,  depending  upon  the 
needs  of  the  employer  and  the  alien. 

Can  an  H-lC  Alien  Depart  the  United 
States  After  3  Years  and  Reapply  for 
Admission  as  an  H-lC  Alien  at  a  Later 
Date? 

No.  The  statutory  language  of  the 
NRDAA  clearly  limits  the  stay  of  an  H- 
IC  alien  to  a  period  of  three  years.  To 
allow  an  alien  to  circumvent  this  3-year 
limitation  merely  by  leaving  the  United 
States  and  immediately  returning 
defeats  the  purpose  of  the  3-year 
limitation  on  the  alien's  period  of 
admission. 

How  Many  H-lC  Nonimmigrant  Visas 
May  Be  I^ed  in  a  Fiscal  Year? 

The  total  number  of  H-lC 
nonimmigrant  visas  issued  in  each  fiscal 
year  shall  not  exceed  500.  This  is  the 
national  cap  that  cannot  be  exceeded  in 
a  fiscal  year.  In  addition  to  the  national 
cap  of  500,  the  NRDAA  also  imposes 
caps  on  individual  states  on  the  basis  of 
the  state's  population.  The  number  o^ 
visas  issued  shall  not  exceed  25  for 
states  with  populations  of  less  than  9 
million,  based  upon  the  1990  decennial 
census  of  population,  and  shall  not 
exceed  50  for  states  with  populations  of 
9  million  or  more.  Based  on  the  1990 
decennial  census  of  population,  the 
states  with  populations  of  9  million  or 
more  are  California,  Florida,  Illinois, 
Michigan,  New  York,  Ohio, 
Permsylvania,  and  Texas. 

If  the  total  number  of  visas  available 
during  the  first  three  quarters  of  a  fiscal 
year  exceeds  the  number  of  qualified  H- 
IC  aliens,  the  excess  visas  shall  be 
allocated  to  states,  regardless  of  the 
states'  numerical  cap,  during  the  last 
quarter  of  the  fiscal  year.  Once  the  500 
national  cap  has  been  reached,  the 
Service  will  reject  any  new  petitions 
subsequently  filed  requesting  a  work 
start  date  prior  to  the  first  day  of  the 
next  fiscal  year. 


How  Will  the  Allocation  of  Unused  H- 
IC  Visas  Be  Handled? 

H-lC  petitions  will  be  adjudicated  in 
order  of  receipt.  If  a  state  reaches  its 
annual  cap  during  the  first  three 
quarters  of  a  fiscal  year,  pending  H-lC 
petitions  for  employment  in  that  state 
will  be  put  on  hold  until  the  fourth 
quarter  of  the  fiscal  year.  If  the  national 
500  cap  has  not  been  reached  by  the 
start  of  that  quarter,  then  those  petitions 
that  were  put  on  hold  will  be 
adjudicated  at  that  time. 

During  the  final  quarter  of  the  fiscal 
year,  all  unused  H-lC  nonimmigrant 
visas  that  have  accrued  during  the 
previous  three  fiscal  year  quarters  will 
be  distributed  to  the  next  approvable 
petition,  in  order  of  receipt,  regardless 
of  whether  the  H-lC  alien  will  be 
employed  in  a  state  that  has  already 
reached  its  numerical  cap. 

If  a  petition  is  put  on  hold  because  the 
H-lC  alien  will  be  employed  in  a  state 
that  has  already  reached  its  annual  cap 
prior  to  the  fourth  quarter  of  a  fiscal 
year,  and  the  Service  then  approves  500 
petitions  nationwide  prior  to  the  fourth 
fiscal  year  quarter,  or  prior  to 
adjudication  of  the  held  petition  during 
that  fiscal  year,  that  petition  will 
continue  to  be  held  pending  the 
allocation  of  new  visas  in  the  next  fiscal 
year. 

The  Service  will  publish  quarterly 
reports  concerning  the  number  of 
approved  H-lC  petitions,  by  state,  on 
the  Service's  website  at 
www.ins.usdoj.gov.  Again,  once  the  500 
national  cap  has  been  reached,  the 
Service  will  reject  any  new  petitions 
subsequently  filed  requesting  a  work 
start  date  prior  to  the  first  day  of  the 
next  fiscal  year. 

The  first  petition  filed  by  a  facility  for 
an  H-lC  counts  towards  the  numerical 
limitation  for  the  state  of  the  alien's 
intended  employment,  regardless  of 
whether  the  alien  was,  or  currently  is, 
in  H-lC  status. 

Are  H-lC  Nonimmigrant  Aliens 
Required  To  Meet  Any  Licensure 
Requirements? 

The  purpose  of  the  NRDAA  is  to 
alleviate  nursing  shortages  in  health 
professional  shortage  areas  in  the 
United  States.  As  such,  any  alien 
admitted  to  the  United  States  as  an  H- 
IC  nonimmigrant  must  meet  all 
licensing  requirements  for  the  state  of 
intended  employment  and  must 
continue  to  perform  the  duties  of  a 
registered  nurse  as  an  H-lC.  Facilities 
and  nurses  are  expected  to  comply  with 
the  licensing  standards  established  by 
the  state  licensing  board.  Facilities  are 
also  required,  pursuant  to 
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§  214.2{h)(ll)(i)(A),  to  notify  the  Service 
if  there  are  any  changes  in  the  terms  or 
conditions  of  employment  of  the  H-lC 
alien.  The  Service  must  be  notified 
when  an  H-lC  nurse  is  no  longer 
licensed  as  a  registered  nurse  in  the 
state  of  employment. 

How  Will  the  Service  Process  Petitions 
That  Are  Revoked? 

If  an  H-lC  petition  is  revoked  because 
the  alien  never  assumed  his  or  her 
employment  with  the  petitioning 
facility,  that  number  will  be  returned  to 
the  pool  of  unused  numbers  and  will 
then  be  made  available  to  the  state  in 
which  the  petitioning  facility  is  located 
in  the  final  quarter  of  the  fiscal  year  in 
which  the  petition  was  revoked.  H-lC 
petitions  that  are  revoked  by  the  Service 
where  the  alien  worked  for  the 
petitioning  facility  will  not  be  returned 
to  the  pool  of  unused  numbers. 

Can  More  Than  One  Alien  Be  Included 
on  an  H-lC  Petition? 

Yes.  The  NRDAA  allows  for  a 
petitioning  facility  to  include  more  than 
one  alien  nurse  on  a  single  petition. 

If  the  number  of  alien  nurses  included 
in  a  petition  exceeds  the  number 
available  for  the  remainder  of  a  fiscal 
year,  the  Service  shall  approve  the 
petition  for  the  beneficiaries  to  the 
allowable  amount  in  the  order  that  they 
are  listed  on  the  petition.  The  remaining 
beneficiaries  will  be  considered  for 
approval  in  the  subsequent  fiscal  year. 

Will  the  H-lC  Oassification  Expire? 

Yes.  The  H-lC  classification  will 
expire  4  years  after  the  date  that  the 
regulations  are  first  promulgated.  As 
such,  all  petitions  for  H-lC  alien  nurses 
must  be  filed  by  June  13,  2005.  In 
addition,  an  H-lC  nurse  may  not  be 
admitted  to  the  United  States  beyond 
June  13,  2005. 

Is  a  Facility  Responsible  for  Paying  the 
Alien's  Return  Transportation  Home  If 
the  Alien  Is  Dismissed  by  the  Facility 
Prior  to  the  End  of  the  Validity  Period 
of  the  Petition? 

No.  Unlike  the  H-lB  and  H-2B 
nonimmigrant  classifications,  the 
NRDDA  does  not  require  a  facility  to 
pay  the  H-lC  alien's  return  trip 
transportation  home. 

Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comment, 
is  based  upon  the  "good  cause" 
exceptions  found  at  5  U.S.C.  553(b)(B) 
and  (d)(3).  The  reason  and  necessity  for 
immediate  implementation  of  this 
interim  rule  without  prior  notice  and 


comment  is  that  the  NRDAA  became 
effective  immediately  upon  enactment 
on  November  12, 1999,  and  allows  for 
facilities  in  medically  underserved  areas 
of  the  United  States  to  petition  for 
registered  nurses.  Sections  2(d)  and  (3) 
of  the  NRDAA,  moreover,  explicitiy 
contemplate,  and  so  implicitly 
authorize,  the  promulgation  of  this  rule 
as  an  interim  regulation.  The  Service  is 
also  aware  of  the  effect  that  delays  in 
issuing  these  interim  regulations  may 
have  on  public  health  in  underserved 
areas  of  the  United  States. 

For  these  reasons,  the  Commissioner 
of  the  Immigration  and  Naturalization 
Service  has  determined  that  delaying 
the  implementation  of  this  rule  would 
be  unnecessary  and  contrary  to  the 
public  interest,  and  that  there  is  good 
cause  for  dispensing  with  the 
requirements  of  prior  notice.  However, 
the  Service  invites  public  comment  on 
this  interim  rule  and  will  address  those 
comments  prior  to  the  implementation 
of  the  final  rule. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  hnmigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory  and 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  will  facilitate  the 
hiring  of  a  limited  number  of 
nonimmigrant  nurses  for  a  temporary 
period  of  time  to  work  in  facilities 
serving  health  care  professional  shortage 
areas.  These  nurses  are  not  considered 
small  entities  as  that  term  is  defined  in 
5  U.S.C.  601(6). 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment. 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(0. 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Executive  Order  13132 

This  regiUation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the 
National  Government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Executive  Order  12988  Civil  Justice 
Reform 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  of  Form  1-129  contained  in 
this  rule  previously  was  approved  for 
use  by  the  Office  of  Management  and 
Budget  (OMB).  The  OMB  conUt)l 
number  for  this  collection  is  1115-0168. 

This  interim  rule  permits  certain 
hospital  facilities  to  file  petitions  on 
behalf  of  nonimmigrant  registered 
nurses  to  work  in  underserved  areas.  In 
addition  to  the  Form  1-129,  the 
petitioning  facilities  also  must  submit 
other  documentation,  including  a 
current  copy  of  the  EKDL's  notice  of 
acceptance  of  the  filing  of  the  facility's 
attestation  on  Form  ETA  9081;  a 
statement  describing  any  limitations 
which  the  laws  of  the  state  or 
jurisdiction  of  intended  employment 
place  on  the  alien's  services;  and 
evidence  that  the  alien(s)  named  on  the 
petition  meets  the  definition  of  a 
registered  nurse  as  defined  at  8  CFR 
214.2(h)(3)(i)(A),  and  satisfies  the 
requirements  for  an  H-lC  nonimmigrant 
in  section  212(m)(l)  of  the  Act.  This 
additional  documentation  is  considered 
an  information  collection. 

Accordingly,  the  Service  has 
submitted  an  information  collection 
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request  to  the  Office  of  Management  and 
Budget  (OMB)  for  emergency  review 
and  clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Emergency  review 
and  approval  has  been  granted  by  OMB. 
The  emergency  approval  is  only  valid 
for  180  days. 

All  comments  and  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  the  Immigration  and 
Naturalization  Service,  Policy  Directives 
and  Instructions  Branch,  425  I  Street, 
NW..  Suite  4034,  Washington,  DC 
20536;  Attention:  Richard  A.  Sloan, 
Director,  (202)  514-3291. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Any 
comments  on  the  information  collection 
must  be  submitted  on  or  before  August 
10,  2001.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  information  collection: 
New. 

(2)  Titie  of  Form/Collection: 
Petitioning  requirements  for  H-lC 
nonimmigrant  classification. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form  number  (File 
number  OMB-26),  Immigration  and 
Natxiralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals  or  households. 
Section  101(a)(15)(H)(i)(c)  of  Act  allows 
petitioning  hospitals  to  import 


registered  nurses  to  work  at  those 
hospitals  as  nonimmigrants.  The 
information  collection  is  necessary  in 
order  for  the  Service  to  make  a 
determination  that  the  eligibility 
requirements  and  conditions  are  met 
regarding  the  nurse/beneficiary. 

i5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1 ,000  respondents  at  2  hours 
per  response. 

(6)  An  estimate  of  the  total  of  public 
burden  (in  hours)  associated  with  the 
collection:  Approximately  4,000  burden 
hours. 

If  additional  information  is  required 
contact  Richard  A.  Sloan.  Director,  (202) 
514-3291. 

List  of  Subiects 

8  CFR  Part  214 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Foreign  officials.  Health  professions, 
Reporting  and  recordkeeping 
requirements.  Students. 

8  CFR  Part  248 

Aliens,  Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  299 

Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  214— NONIMMIGRANT  CLASSES 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1182,  1184, 
1186a,  1187, 1221, 1281, 1282:  8  CFR  Part  2. 

2.  Section  214.1  is  amended  by: 

a.  Removing  the  reference 
"101(a)(15)(H)(i)(A)"  and  "H-lA"  from 
the  table  in  paragraph  (a)(2); 

b.  Adding  the  reference 
'•101(a)(15)(H)(i)(C)"  and  "H-lC"  in 
proper  numerical  sequence,  to  the  table 
in  paragraph  (a)(2),  and  by 

c.  Removing  the  reference  "H-lA,"  in 
paragraph  (c)(1)  first  sentence. 

§  21 4.1    Requirements  for  admission, 
extension,  and  maintenance  of  status. 

(a)*   *   * 
(2)*  *   * 


Section 


Designation 


101  (a)  (15)  (H)  (I)  (C)  H-1C 


§214.2    [Amended] 

3.  Section  214.2  is  amended  by 
revising  the  term  "H-lA"  to  read  "H- 
IC"  wherever  that  term  appears  in  the 
following  paragraphs: 

a.  Paragraph  (h)(l)(i), 

b.  Paragraph  (h)(2)(i)(D). 

c.  Paragraph  (h)(2)(i)(E), 

d.  Paragraph  (h)(3)(iii)  introductory 
text, 

e.  Paragraphs  (h)(3)(v)(B)  and 
{h)(3)(v){C).  and 

f.  Paragraphs  (h)(4)(v)(A),  and 
(h)(4)(v)(D). 

4.  Section  214.2  is  amended  by 
revising  the  reference  "H-lA"  to  read 
"H-lC"  in  the  paragraph  heading  for 
paragraphs  (h)(3)  and  (h)(4)(v)(D). 

5.  Section  214.2  is  further  amended 
by: 

a.  Revising  the  reference 
"101(a)(15)(H)(i)(a)"  to  read 
"101(a){15)(H)(i)(c)"  in  paragraph 
(h)(l)(i)  second  sentence; 

b.  Revising  paragraph  (h){l)(ii)(A); 

c.  Revising  paragraph  (h)(2)(i)(A); 

d.  Revising  the  term  "beneficiary's"  to 
read  "alien's"  in  paragraph  (h)(2)(i)(E); 

e.  Revising  paragraph  (h)(2)(ii); 

f.  Revising  paragraphs  {h)(3)(i)(A). 
(h)(3)(i)(B).  and  (h)(3)(i)(D): 

g.  Removing  and  reserving  paragraph 
(h)(3)(ii): 

h.  Removing  the  term  "or  Canada"  in 
paragraph  (h){3)(iii)(A); 

i.  Revising  paragraph  (h)(3)(iii)(B); 

j.  Revising  paragraph  (h)(3)(iv); 

k.  Revising  paragraphs  (h)(3){v)(A) 
and  (h)(3)(v)(B); 

1.  Removing  paragraph  (h)(3)(v)(D); 

m.  Revising  paragraph  (h)(3)(vi){A); 

n.  Adding  a  new  paragraph 
(h)(8)(i)(E); 

o.  Revising  paragraph  (h)(8)(ii)(A); 

p.  Adding  a  new  paragraph 
(h)(8){ii)(F); 

q.  Adding  a  new  paragraph 
(h)(9)(iii)(D); 

r.  Revising  paragraph  (h)(13)(ii); 

s.  Revising  the  reference  "(h)(13)(ii)" 
to  read  "(h)(13)(iii)",  and  by  removing 
the  term  "H-lA,"  in  paragraph 
(h)(13)(v); 

t.  Revising  paragraph  (h)(15)(ii)(A); 
and  by 

u.  Revising  paragraph  (h)(16)(i),  to 
read  as  follows: 

§  21 4.2    Special  requirentents  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(h)*  *  * 

(D*  *  * 

(ii)*  *  * 

(A)  An  H-lC  classification  applies  to 
an  alien  who  is  coming  temporarily  to 
the  United  States  to  perform  services  as 
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a  registered  nurse,  meets  the 
requirements  of  section  212(m)(l)  of  the 
Act.  and  will  perform  services  at  a 
facility  (as  defined  at  section  212(m)(6) 
of  the  Act)  for  which  the  Secretary  of 
Labor  has  determined  and  certified  to 
the  Attorney  General  that  an  unexpired 
attestation  is  on  file  and  in  effect  under 
section  212(m)(2)  of  the  Act.  This 
classification  will  expire  4  years  from 
June  11.  2001. 

(2)*  •  • 

(i)*  •  • 

(A)  General.  A  United  States 
employer  seeking  to  classify  an  alien  as* 
an  H-IB,  H-2A.  H-2B.  or  H-3 
temporary  employee  shall  file  a  petition 
on  Fonn  1-129.  Petition  for 
Nonimmigrant  Worker,  only  with  the 
service  center  which  has  jurisdiction  in 
the  area  where  the  alien  will  perform 
services,  or  receive  training,  even  in 
emergent  situations,  except  as  provided 
in  this  section.  A  United  States 
employer  seeking  to  classify  an  alien  as 
an  H-lC  nonimmigrant  registered  nurse 
shall  file  a  petition  on  Form  1-129  at  the 
Vermont  Service  Center.  Petitions  in 
Guam  and  the  Virgin  Islands,  and 
petitions  involving  special  filing 
situations  as  determined  by  Service 
Headquarters,  shall  be  filed  with  the 
local  Service  office  or  a  designated 
Service  office.  The  petitioner  may 
submit  a  legible  photocopy  of  a 
document  in  support  of  the  visa  petition 
in  lieu  of  the  original  document. 
However,  the  original  docimient  shall  be 
submitted  if  requested  by  the  Service. 
*        *        •        •        • 

(ii)  Multiple  beneficiaries.  More  than 
one  beneficiary  may  be  included  in  an 
H-IC.  H-2A,  H-2B.  or  H-3  petition  if 
the  beneficiaries  will  be  performing  the 
same  service,  or  receiving  the  same 
training,  for  the  same  period  of  time, 
and  in  the  same  location 

(3)*   *   * 

(i)*  *  * 

(A)  For  purposes  of  H-lC 
classification,  the  term  "registered 
nurse"  means  a  person  who  is  or  will  be 
authorized  by  a  State  Board  of  Nursing 
to  engage  in  registered  nurse  practice  in 
a  state  or  U.S.  territory  or  possession, 
and  who  is  or  will  be  practicing  at  a 
facility  which  provides  health  care 
services. 

(B)  A  United  States  employer  which 
provides  health  care  services  is  referred 
to  as  a  facility.  A  facility  may  file  an  H- 
IC  petition  for  an  alien  nurse  to  perform 
the  services  of  a  registered  nurse,  if  the 
facility  meets  the  eligibility  standards  of 
20  CFR  655.1111  and  the  otiier 
requirements  of  the  Department  of 


Labor's  regulations  in  20  CFR  part  655, 
subpart  L. 

*        *        •        •        • 

(D)  A  petition  or  application  for 
change  of  status  for  an  H-lC  nurse  may 
be  filed  and  adjudicated  only  at  the 
Vermont  Service  Center. 

(ii)  [Reserved] 

(iii)*  •  *  • 

(B)  Has  passed  the  examination  given 
by  the  Commission  on  Graduates  of 
Foreign  Nursing  Schools  (CGFNS).  or 
has  obtained  a  full  and  unrestricted 
(permanent)  license  to  practice  as  a 
registered  nurse  in  the  state  of  intended 
employment,  or  has  obtained  a  full  and 
unrestricted  (permanent)  license  in  any 
state  or  territory  of  the  United  States 
and  received  temporary  authorization  to 
practice  as  a  registered  nurse  in  the  state 
of  intended  employment;  and 

(iv)  Petitioner  requirements.  The 
petitioning  facility  shall  submit  the 
following  with  an  H-lC  petition: 

(A)  A  current  copy  of  the  DOL's 
notice  of  acceptance  of  the  filing  of  its 
attestation  on  Form  ETA  9081; 

(B)  A  statement  describing  any 
limitations  which  the  laws  of  the  state 
or  jurisdiction  of  intended  emplojrment 
place  on  the  alien's  services;  and 

(C)  Evidence  that  the  alien(s)  named 
on  the  petition  meets  the  definition  of 
a  registered  nurse  as  defined  at  8  CFR 
214.2(h)(3)(i)(A).  and  satisfies  the 
requirements  contained  in  section 
212(m)(l)oftheAct. 

(v)  Licensure  requirements. 

(A)  A  nurse  who  is  granted  H-lC 
classification  based  on  passage  of  the 
CGFNS  examination  must,  upon 
admission  to  the  United  States,  be  able 
to  obtain  temporary  licensure  or  other 
temporary  authorization  to  practice  as  a 
registered  nurse  from  the  State  Board  of 
Nursing  in  the  state  of  intended 
employment. 

(B)  An  alien  who  was  admitted  as  an 
H-iC  nonimmigrant  on  the  basis  of  a 
temporary  license  or  authorization  to 
practice  as  a  registered  nurse  must 
comply  with  the  licensing  requirements 
for  registered  nurses  in  the  state  of 
intended  employment.  An  alien 
admitted  as  an  H-lC  nonimmigrant  is 
required  to  obtain  a  full  and 
unrestricted  license  if  required  by  the 
state  of  intended  employment.  The 
Service  must  be  notified  pursuant  to 
§214.2(h)(ll)  when  an  H-lC  nurse  is  no 
longer  licensed  as  a  registered  nurse  in 
the  state  of  intended  employment. 
***** 

(vi)*  •  • 

(A)  If  the  Secretary  of  Labor  notifies 
the  Service  that  a  facility  which 
employs  H-lC  nonimmigrant  nurses  has 


failed  to  meet  a  condition  in  its 
attestation,  or  that  there  was  a 
misrepresentation  of  a  material  fact  in 
the  attestation,  the  Service  shall  not 
approve  petitions  for  H-lC 
nonimmigrant  nurses  to  be  employed  by 
the  facility  for  a  period  of  at  least  1  year 
bom  the  date  of  receipt  of  such  notice. 
The  Secretary  of  Labor  shall  make  a 
recommendation  with  respect  to  the 
length  of  debarment.  If  the  Secretary  of 
Labor  recommends  a  longer  period  of 
debarment,  the  Service  will  give 
considerable  weight  to  that 
recommendation. 

(8)*  •  • 

(i)*  •  • 

(E)  Aliens  classified  as  H-lC 
nonimmigrants  may  not  exceed  500  in 
a  fiscal  year. 

(ii)'  •  • 

(A)  Each  alien  issued  a  visa  or 
otherwise  provided  nonimmigrant 
status  under  section  101(a)(15)(HKi)(b). 
101(a)(15)(H)(i)(c).  or  101(aMl5)(H)(ii)  of 
the  Act  shall  be  counted  for  purposes  of 
the  numerical  limit.  Requests  for 
petition  extension  or  exteiuion  of  an 
alien's  stay  shall  not  be  counted  for  the 
purpose  of  the  numerical  limit.  The 
spouse  and  children  of  principal  alieiu 
classified  as  H— 4  nonimmigrants  shall 
not  be  counted  against  the  niunerical 
limit. 


(F)  The  500  H-lC  noninunigrant  visas 
issued  each  fiscal  year  shall  be  allocated 
in  the  following  manner: 

{1)  For  each  fiscal  year,  the  number  of 
visas  issued  to  the  states  of  California, 
Florida,  Illinois,  Michigan,  New  York, 
Ohio,  Pennsylvania,  and  Texas  shall  not 
exceed  50  each  (except  as  provided  for 
in  paragraph  (h)(8)(ii)(F)(5)  of  this 
section). 

(2)  For  each  fiscal  year,  the  number  of 
visas  issued  to  the  states  not  listed  in 
paragraph  (h)(8)(ii)(F)(I)  of  this  section 
shall  not  exceed  25  each  (except  as 
provided  for  in  paragraph  (h)(8)(ii)(F)(J) 
of  this  section). 

[3]  If  the  total  number  of  visas 
available  during  the  first  three  quarters 
of  a  fiscal  year  exceeds  the  number  of 
approvable  H-lC  petitions  during  those 
quarters,  visas  may  be  issued  during  the 
last  quarter  of  the  fiscal  year  to  nurses 
who  will  be  working  in  a  state  whose 
cap  has  already  been  reached  for  that 
fiscal  year. 

(4)  When  an  approved  H-lC  petition 
is  not  used  because  the  alien(s)  does  not 
obtain  H-lC  classification,  e.g.,  the 
alien  is  never  admitted  to  the  United 
States,  or  the  alien  never  worked  for  the 
facility,  the  facility  must  notify  the 
Service  according  to  the  instructions 
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contained  in  paragraph  (h)(ll)(ii)  of  this 
section.  The  Service  will  subtract  H-lC 
petitions  approved  in  the  current  fiscal 
year  that  are  later  revoked  from  the  total 
count  of  approved  H-lC  petitions, 
provided  that  the  alien  never 
conunenced  employment  with  the 
facility. 

(5)  If  the  number  of  alien  nurses 
included  in  an  H-lC  petition  exceeds 
the  number  available  for  the  remainder 
of  a  fiscal  year,  the  Service  shall 
approve  the  petition  for  the 
beneficiaries  to  the  allowable  amount  in 
the  order  that  they  are  listed  on  the 
petition.  The  remaining  beneficiaries 
will  be  considered  for  approval  in  the 
subsequent  fiscal  year. 

(6)  Once-the  500  cap  has  been 
reached,  the  Service  will  reject  any  new 
petitions  subsequently  filed  requesting  a 
work  start  date  prior  to  the  first  day  of 
the  next  fiscal  year. 

(9)*   *   * 

(ui)*  *  * 

(D)  H-lC  petition  for  a  registered 
nurse.  An  approved  petition  for  an  alien 
classified  under  section 
101(a)(15)(H){i){c)  of  the  Act  shall  be 
valid  for  a  period  of  3  years. 
***** 

(13)*   *   * 

(ii)  H-lC limitation  on  admission. 
The  maximum  period  of  admission  for 
an  H-lC  nonimmigrant  alien  is  3  years. 
The  maximum  period  of  admission  for 
an  H-lC  alien  begins  on  the  date  the  H- 
IC  alien  is  admitted  to  the  United  and 
ends  on  the  third  anniversary  of  the 
alien's  admission  date.  Periods  of  time 
spent  out  of  the  United  States  for 
business  or  personal  reasons  during  the 
validity  period  of  the  H-lC  petition 
count  towards  the  alien's  maximimi 
period  of  admission.  When  an  H-lC 
alien  has  reached  the  3-year  maximum 
period  of  admission,  the  H-lC  alien  is 
no  longer  eligible  for  admission  to  the 
United  States  as  an  H-lC  nonimmigrant 
alien. 
***** 

(15)*  *  * 

(ii)*  *  * 

(A)  H-lC  extension  of  stay.  The 
maximum  period  of  admission  for  an  H- 
IC  alien  is  3  years.  An  H-lC  alien  who 
was  initially  admitted  to  the  United 
States  for  less  than  3  years  may  receive 
an  extension  of  stay  up  to  the  third 
anniversary  date  of  his  or  her  initial 
admission.  An  H-lC  nonimmigrant  may 
not  receive  an  extension  of  stay  beyond 
the  third  anniversary  date  of  his  or  her 
initial  admission  to  the  United  States. 
***** 

(16)*   *   * 

(i)  H-lB  or H-lC classification.  The 
approval  of  a  permanent  labor 


certification  or  the  filing  of  a  preference 
petition  for  an  alien  shall  not  be  a  basis 
for  denying  an  H-lC  or  H-lB  petition 
or  a  request  to  extend  such  a  petition, 
or  the  alien's  admission,  change  of 
status,  or  extension  of  stay.  The  alien 
may  legitimately  come  to  the  United 
States  fer  a  temporary  period  as  an  H- 
IC  or  H-lB  nonimmigrant  and  depart 
voluntarily  at  the  end  of  his  or  her 
authorized  stay  and,  at  the  same  time, 
lawfully  seek  to  become  a  permanent 
resident  of  the  United  States. 


PART  248— CHANGE  OF 
NONIMMIGRANT  CLASSIHCATION 

6.  The  authority  citation  for  part  248 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103. 1184,  1187, 
1258;  8  CFR  Part  2. 

§248.3    [AmwKtod] 

7.  Section  248.3  is  amended  by 
revising  the  reference  "H-IA"  to  read 
"H-lC"  in  paragraph  (a)  first  sentence. 

PART  299— IMMIGRATION  FORMS 

8.  The  authority  citation  for  part  299 
continues  to  read  as  follows: 


Authority:  8  U.S.C.  1101. 1103;  8  CFR  part 


2. 


9.  Section  299.1  is  amended  in  the 
table  by  revising  the  entry  for  Form  "I- 
129"  to  read  as  follows: 

§299.1    Prescribed  fonns. 


Fomi  ^to. 


Edition 
date 


Title 


1-129 


12-11-91 


Petition  for  Non- 
immigrant Wori<- 
er. 


Dated:  lune  5,  2001. 
Kevin  D.  Rooney. 

Acting  Commissioner.  Immigration  and 

Naturalization  Service. 

[FR  Doc.  01-14538  Filed  6-8-^1;  8:45  am) 

B«JJNG  CODE  4410-10-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currenqf 

12  CFR  Part  32 

[Docket  No.  01-12] 
RIN  1557-AB82 

Community  Bank-Focused  Regulation 
Review:  l.ending  Umits  Pilot  Program 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACTION:  Final  rule. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  publishing  a 
final  rule  amending  part  32,  the 
regulation  governing  the  percentage  of 
capital  and  surplus  that  a  national  bank 
may  loan  to  any  one  borrower.  This 
final  rule  establishes  a  three-year  pilot 
program  that  creates  new  special 
lending  limits  for  1—4  family  residential 
real  estate  loans  and  loans  to  small 
businesses.  Eligible  national  banks  with 
main  offices  located  in  states  that  have 
a  lending  limit  available  for  residential 
real  estate,  small  business  or  unsecured 
loans  that  is  higher  than  the  current 
Federal  limit  may  apply  to  take  part  in 
the  pilot  program.  We  will  review  and 
evaluate  national  banks'  experience 
with  the  special  limits  over  the  three- 
year  pilot  period  and  determine  at  the 
end  of  the  pilot  whether  to  extend  the 
program  and  retain,  modify  or  rescind 
the  exceptions.  The  final  rule  also 
permanently  modifies  the  lending  limit 
exemption  for  loans  to  or  guaranteed  by 
obligations  of  state  and  local 
governments. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  on  September  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Katz,  Senior  Counsel,  or  Stuart 
Feldstein,  Assistant  Director,  Legislative 
and  Regulatory  Activities  Division, 
(202)  874-5090;  Jonathan  Fink,  Senior 
Attorney,  Bank  Activities  and  Structure 
Division  (202)  874-5300. 

Background 

On  May  12,  1999,  the  OCC  issued  an 
advance  notice  of  proposed  rulemaking 
(ANFR)  inviting  conunent  on  possible 
regulatory  changes  that  could  benefit 
community  banks.  64  FR  25469.  The 
purpose  of  this  community  bank- 
focused  regulation  review  was  to 
explore  ways  that  our  regulations  could 
be  modified,  consistent  with  safety  and 
soundness,  to  reflect  the  fact  that 
community  banks  operate  with  more 
limited  resources  and  often  present 
different  risk  profiles  than  larger 
institutions.  We  sought  to  identify 
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regulations  where  it  would  be 
appropriate  to  develop  alternative  or 
differential  regulatory  approaches  that 
would  minimize  burden  on  community 
banks  and  promote  community  banks' 
competitiveness . 

We  received  thirty-five  letters  in 
response  to  the  ANFR  commenting  on 
various  aspects  of  the  national  bank 
lending  limit.  Twelve  U.S.C.  84,  the 
national  bank  lending  limit,  governs  the 
percentage  of  capital  and  surplus  that  a 
bank  may  loan  to  any  one  borrower. 
OCC  regulations  implementing  section 
84  are  set  forth  at  12  CFR  32.  Under 
section  84  and  part  32,  a  national  bank 
can  make  unsecured  loans  of  up  to  15 
percent  of  its  unimpaired  capital  and 
surplus  to  a  single  borrower  and  extend 
an  amount  up  to  an  additional  10 
percent  of  unimpaired  capital  and 
surplus  to  the  same  borrower,  if  the 
amoimt  of  the  loan  that  exceeds  the  15 
percent  limit  is  secured  by  "readily 
marketable  collateral."  Part  32  refers  to 
these  lending  limits  as  "the  combined 
general  limit."  The  statute  and 
regulation  also  provide  other  exceptions 
to  and  exemptions  from  the  combined 
general  limit  for  various  types  of  loans 
and  extensions  of  credit.  Finally,  the 
statute  authorizes  the  OCC  to  establish 
lending  limits  "for  particular  classes  or 
categories  of  loans"  that  are  different 
from  those  expressly  provided  by  the 
statute's  terms.  12  U.S.C.  84(d)(1). 

A  majority  of  commenters  on  the 
ANPR  stated  that  the  national  bank 
lending  limits  are  especially 
problematic  for  community  banks 
because,  according  to  these  commenters, 
the  current  lending  limits  have 
prevented  many  community  banks  from 
continuing  to  lend  to  creditworthy 
customers,  and  that  this  has  caused  a 
loss  in  potential  income,  especially  from 
valued  customers  whose  credit  needs 
have  increased  with  the  growth  of  their 
businesses  or  increase  in  local  property 
values.  Many  commenters  also  noted 
that  some  states  provide  higher  lending 
limits  than  those  set  forth  in  section  84 
and  part  32.  These  commenters 
suggested  that  Federal  lending  limits 
should  be  the  same  as  those  available 
for  state  banks  so  that  national  banks 
can  compete  on  an  equal  basis  with 
other  financial  service  providers  in  the 
markets  they  serve. 

On  September  22,  2000,  the  OCC 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  soliciting  comment  on  a  pilot 
program  to  modify  certain  aspects  of  the 
lending  limit  to  respond  to  these 
concerns  (65  FR  57292).  We  proposed  to 
use  the  authority  afforded  by  section 
84(d)(1)  to  create  new  exceptions  or 
special  lending  limits  for  loans  secured 
by  1-4  family  residential  real  estate  and 


loans  to  small  businesses  for  banks  with 
main  offices  located  in  states  where  a 
lending  limit  higher  than  the  current 
Federal  lirtfit  applies.  To  ensure  that 
national  banks  use  this  additional 
lending  authority  in  a  way  that  is 
consistent  with  safe  and  sound  banking 
practices,  we  proposed  making  the  new 
special  limits  available  only  to  "eligible 
banks,"  subject  to  an  application 
process.  We  also  proposed  an  aggregate 
limit  on  the  amount  a  bank  could  lend 
imder  this  new  authority.  The  proposal 
stated  that  OCC  would  review  national  . 
banks'  experience  with  the  new 
exceptions  over  the  three-year  pilot 
period  and  determine  whether  to  retain, 
modify,  or  rescind  the  exceptions. 

The  proposed  nde  also  contained  a 
separate  amendment  to  part  32  that 
modified  the  requirements  for  obtaining 
a  lending  limit  exemption  for  loans  to 
or  guaranteed  by  obligations  of  state  and 
local  governments. 

Overview  of  Comments  Received 

The  NPRM  was  published  in  the 
Federal  Register  on  September  22,  2000. 
The  public  comment  period  closed  on 
November  21,  2000.  The  OCC  received 
seventeen  comments  on  the  proposal, 
including  comments  from  one 
individual,  one  savings  and  loan 
association,  ten  banks,  one  bank  holding 
company  and  four  bank  trade 
associations. 

The  majority  of  the  commenters 
strongly  supported  the  proposal  as  an 
effort  to  reduce  regulatory  burden  on 
conununity  banks  and  to  enhance  the 
ability  of  community  banks  to  compete 
in  today's  banking  environment.  The 
majority  of  commenters  also  specifically 
supported  the  new  special  lending 
limits.  They  stated  that  an  increase  in 
the  lending  limit  is  essential  to  level  the 
playing  field  for  community  national 
banks  operating  in  states  with  a  higher 
lending  limit.  One  commenter  suggested 
that  an  increase  in  the  lending  limits 
would  enhance  safety  and  soundness 
because  it  would  minimize  loan 
participations  and  thus  allow  a  bank  to 
manage  the  risk  of  a  credit  "without 
outside  influences  or  outside  changes  in 
policy." 

One  commenter  also  suggested  that 
the  OCC  implement  the  regulation  as  a 
permanent  modification  to  the  lending 
limit,  instead  of  as  a  pilot  project.  This 
commenter  thought  that  the  expense 
involved  in  implementing  the  pilot 
program  may  not  be  recouped  by  the 
marginal  profits  made  on  any  loans 
extended  at  the  higher  limits  and  would 
discourage  banks  from  taking  advantage 
of  the  pilot.  The  commenter  suggested 
that,  in  place  of  a  pilot  program,  the 
OCC  consider  permanenUy  raising  the 


limit  by  five  percent  and  then,  after 
three  years,  consider  an  additional  five 
percent  increase.  Finally,  two 
commenters  thought  that  the  regulatory 
burden  created  by  the  conditions 
imposed  by  the  proposal  governing  a 
bank's  ability  to  take  advantage  of  the 
new  exceptions  would  compromise  any 
benefits  that  might  be  gained  bom  the 
proposal. 

We  have  considered  these  comments 
carefully,  but  have  determined  not  to 
modify  the  proposal  in  the  ways 
suggested  by  these  commenters.  The 
Federal  lending  limit  is  an  important 
safeguard  against  imdue  concentration 
of  credit  risk  in  the  national  banking 
system.  Adjustments  to  the  limit  need  to 
be  calibrated  to  enable  both  the  OCC 
and  the  banks  affected  to  gauge  the 
impact  of  additional  flexibility.  In  our 
view,  the  incremental  approach 
reflected  in  the  proposal  best  achieves 
that  objective,  as  a  first  step. 
Accordingly,  after  consideration  of  the 
comments  received,  we  have  adopted  a 
final  regulation  that  is  similar  to  the 
j)roposal,  with  some  modifications  and 
the  clarifying  changes  that  are  described 
below.  Because  the  final  rule  establishes 
a  pilot  program,  however,  there  will  be 
an  opportunify  to  revisit  the  constraints 
imposed  by  the  proposal  at  any  time, 
and  certainly  as  the  three-year 
timeframe  of  the  pilot  nears  a 
conclusion. 

Section-by-Section  Analysis 

New  Special  Limits  for  1-4  Family 
Residential  Real  Estate  and  Small 
Business  Loans 

1.  Categories  of  Loans  Chosen  for 
Special  Limits 

Proposed  §  32.3(b)(6)  contained  new 
limits  for  two  categories  of  loans:  Those 
secured  by  1-4  family  residential  real 
estate  and  small  business  loans.  The 
proposal  solicited  comment  on  whether 
the  categories  of  loans  identified  would 
alleviate  the  burden  and  mitigate  some 
of  the  competitive  disparity  for 
community  banks. 

Several  commenters,  including  those 
from  trade  associations  representing 
community  banks,  urged  the  OCC  to 
revise  the  proposal  to  include  farm 
loans.  These  commenters  urged  the  OCC 
to  include  agricultiual  loans  in  the  pilot, 
so  that  rural  community  banks  could 
benefit  from  the  proposad.  The 
commenters  suggested  that  agriciUtural 
loans  are  no  riskier  than  small  business 
loans.  In  addition,  some  commenters 
noted  that  agricultural  community 
banks  have  comparable  experience  and 
expertise  in  making  farm  loans  as  they 
do  small  business  loans.  Other 
commenters  suggested  that  the  OCC 
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create  new  limits  for  secured  or 
unsecured  commercial  loans. 

We  have  decided  not  to  expand  the 
categories  of  loans  subject  to  special 
limits  until  we  have  some  experience 
with  the  new  limits  initially  proposed 
for  the  pilot.  We  will  continue  to   . 
analyze  the  risk  characteristics  of 
agricultural  loans  of  different  types  (e.g., 
secured  by  farmland  or  by  crops)  to 
determine  whether  the  goals  of  the  pilot 
program  would  be  furthered  by 
including  some  categories  of  agrictilture 
loans.  1 

Accordingly,  in  beginning  this  pilot, 
we  have  chosen  cat^ories — residential 
real  estate  and  small  business  loans — 
that  represent  typical,  longstanding 
business  lines  for  most  community 
banks.  In  this  way,  we  hope  to  obtain 
information  and  experience  about  the 
effects  of  the  pilot  program 
modifications  to  the  lending  limit  on  a 
broad  cross-section  of  ccMnmunity 
banks.  We  expect  to  use  what  we  learn, 
not  only  as  the  basis  for  deciding 
whether  the  new  special  limits  should 
be  continued  beyond  the  3-year  pilot 
period,  but  also  for  considering  whether 
more  categories  of  loans  should  be 
added. 

2.  Limit  for  Residential  Real  Estate 
Loans 

Under  the  proposal,  the  special  limit 
in  §  32.3(b}(6Mi)  applied  to  "residential 
real  estate  loans,"  defined  imder 
§  32.2(p)  to  mean  only  loans  secured  by 
a  perfected  first-lien  seciuity  interest  in 
1—4  family  residential  real  estate  in  an 
amoimt  that  did  not  exceed  80  percent 
of  the  appraised  value  of  the  collateral 
at  the  time  the  loan  was  made. 

The  OCC  received  one  comment  on 
this  special  limit.  The  commenter 
questioned  whether  an  increased 
lending  limit  for  1-4  family  homes  will 
have  any  impact  because  few 
community  banks  make  large  dollar 
residential  real  estate  loans  to  one 
borrower.  Based  upon  our  experience 
with  community  banks,  however,  we 
continue  to  believe  that  this  special 
limit  will  be  helpful  to  community 
banks  located  in  areas  where  the  price 
of  real  estate  is  high.  Therefore, 
§  32.7(a)(1)  of  the  final  rule  retains  a 
special  limit  for  residential  real  estate 
loans. 


'  The  lending  limit  statute  and  regulations 
currently  contain  special  enhanced  limits  for 
certain  loans  secured  by  documents  transferring  or 
securing  title  to  readily  marketable  staples  (35 
percent,  in  addition  to  the  bank's  combined  general 
limit),  livestock  and  dairy  cattle  (both  10  percent, 
in  addition  to  the  bank's  combined  general  limit). 
See  12  U.S.C.  84(c)(3),  12  CTR  32.3(b)(1);  12  U.S.C. 
84(c)(9)(A),  12  CFR  32.3(b)(3):  12  U.S.C  84(c)(9HB), 
12  CFR  32.3(bK4). 


However,  the  final  rule  contains  a 
clarification  of  the  definition  of 
"residential  real  estate  loans."  The 
definition  was  used  to  detenffine 
whether  a  state  had  a  higher  lending 
limit  for  residential  real  estate  loans  and 
to  restrict  the  type  of  real  estate  loan 
that  a  national  bank  could  make  under 
the  authority  contained  in  the  pilot 
program.  The  final  rule  moves  the 
requirements  that  residential  real  estate 
loans  be  secured  by  a  "perfected  first- 
lien"  and  can  "not  exceed  80  percent  of 
the  appraised  value  of  the  collateral  at 
the  time  the  loan  was  made"  from  the 
definition  of  a  residential  real  estate 
loan  to  the  description  of  which  loans 
qualify  for  the  pilot  program  contained 
in  §  32.7(a)(1).  This  change  clarifies  that 
a  national  bank  will  be  required  to 
comply  with  certain  prudential 
requirements  when  making  residential 
real  estate  loans,  but  will  not  be 
disqualified  boia  participating  in  the 
pilot  program  because  a  state's  lending 
limits  contain  different  prudential  limits 
for  residential  real  estate  loans,  for 
example,  a  lower  loan-to-value  ratio. 

3.  Limit  for  SmaU  Business  Loans 

The  proposed  special  limit  in 
§  32.3(b)(6)(ii)  for  "small  business 
loans,"  defined  in  §  32.2(r),  extended 
additional  lending  authority  for  loans 
that  could  be  unsecured,  or  seciu^d  in 
a  manner  that  is  not  specified  by 
regulation.  The  proposal  invited 
comment  on  whether  the  special  limit 
for  small  business  loans  should  require 
specific  collateral. 

One  commenter  suggested  requiring 
the  borrower  to  provide  real  estate 
collateral  to  use  the  expanded  lending 
authority  for  small  business  loans.  Other 
commenters  recommended  that 
collateral  not  be  required.  One  reasoned 
that  only  well  run  banks  will  be  able  to 
use  this  special  limit  and  they  will 
likely  have  prudent  lending  policies 
that  require  collateral  as  appropriate. 
The  remaining  commenters  felt  that 
such  loans  should  be  secured  by 
specific  collateral  only  if  this 
requirement  is  imposed  on  state  banks. 

Small  business  loans  are  typically 
secured  by  many  different  types  of 
collateral.  Accordingly,  the  OCC  has 
concluded  that  to  specify  the  type  of 
collateral  required  would  impose  undue 
constraints  on  the  use  of  this  special 
limit.  Therefore,  the  rule  does  not 
require  that  the  borrower  secure  small 
business  loans  in  order  for  the  loan  to 
qualify  under  the  pilot  program.  The 
type  of  small  business  loans  eligible  for 
the  special  limit  is  adopted  as  proposed, 
in  section  §  32.2(r)  of  the  final  rule,  with 
some  adjustment  to  the  definition  of 


"small  business  loan"  as  discussed 
below. 

Section  32.2(r)  of  the  proposal  defined 
"small  business  loan"  by  cross- 
referencing  the  definition  of  "loans  to 
small  businesses"  fi-om  the  instructions 
for  preparation  of  the  Consolidated 
Reports  of  Condition  and  Income  (Call 
Report).  This  definition  includes  "loans 
with  original  amounts  of  $1  million  or 
less,"  •  •  *  "secured  by  nonfarm 
nonresidential  properties,"  and  certain 
"commercial  and  industrial  loans."  The 
NPRM  requested  comment  on  the 
definition  of  "small  business  loan." 

One  commenter  thought  that  the 
cross-reference  to  the  Call  Report  was 
difficult  to  find  and  urged  that  the 
regulation  include  its  own  definition  of 
sioall  business  loan.  Another 
commenter  suggested  that  the  OCC 
eliminate  the  $1  million  cap  on  small 
business  loans  and  permit  a  bank  to 
loan  the  lesser  of  $10  million  or  10 
percent  of  its  capital  to  any  one 
company. 

We  continue  to  believe  that  a  cross- 
reference  to  the  Call  Report  is  a  readily 
available  and  easy-to-use  method  of 
defining  business  loans.  Moreover, 
banks  are  familiar  with  the  Call  Report 
definitions  which  they  regularly  use 
when  filing  their  quarterly  Call  Reports. 
However,  we  agree  that  the  dollar 
limitation  in  the  Call  Report  definition 
of  "loans  to  small  businesses"  is 
unnecessary  because  of  the  separate 
percentage  and  dollar  limits  established 
as  part  of  the  special  limit  for  small 
business  loans.  Therefore,  the  final  rule 
eliminates  the  $1  million  cap  that  was 
part  of  the  definition  of  small  business 
loan.  However,  the  definition  continues 
to  identify  the  small  business  loans 
covered  by  the  pilot  program  by  cross- 
reference  to  the  definitions  of  "secured 
by  nonfarm  nonresidential  properties," 
and  "commercial  and  industrial  loans" 
set  forth  in  the  Call  Report  instructions. 
Schedule  RC-C.  Part  I  (rev.  3-01). 

4.  Additional  Lending  Authority 

Under  §  32.3(b)(6)  of  the  proposal,  a 
bank  was  permitted  to  extend  another 
ten  percent  of  its  capital  and  surplus,  in 
addition  to  the  amoimts  permissible 
under  the  currently  applicable  lending 
limits,  to  a  single  borrower  for  certain 
real  estate  and  small  business  loans, 
respectively,  if  a  bank's  main  office  was 
located  in  a  state  with  a  higher  limit  that 
applies  to  these  categories  of  loans. 

Commenters  on  this  provision, 
including  those  representing 
community  banks,  agreed  that  ten 
percent  is  an  appropriate  and  sufficient 
amount  to  alleviate  the  current 
competitive  disadvantage  faced  by 
community  banks.  However,  one 
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commenter  thought  that  the  limits  per 
borrower  should  be  the  same  as  state- 
chartered  non-member  banks. 

A  regulation  that  would  provide  exact 
parity  between  a  national  and  a  state 
bank  located  in  the  same  state  would  be 
complicated  if  the  goal  is  to  achieve 
lending  limit  parity,  for  all  fifty  states, 
but  only  for  two  categories  of  loans,  and 
no  others.  We  believe  that  this 
complexity  would  reduce  the  utility  of 
the  new  special  limits.  For  this  reason, 
we  originally  proposed  allowing 
national  banks  in  the  pilot  program  to 
simply  extend  ten  percent  of  its  capital 
and  surplus  to  a  single  borrower  for  real 
estate  and  small  business  loans, 
respectively,  if  a  bank's  main  office  is 
located  in  a  state  with  a  higher  limit 
available  for  these  categories  of  loans, 
without  regard  to  the  amoimt  of  the 
state  limit.  However,  it  is  not  the  goal 
of  the  pilot  program  to  provide  national 
banks  with  a  competitive  advantage 
over  similarly  situated  state  banks  in 
states  where  the  applicable  limit  is 
lower  than  the  additional  10  percent  we 
proposed  to  permit  for  national  banks. 
Thus,  we  have  modified  the  two  special 
limits  in  §  32.7(a)(1)  and  (2)  of  the  final 
rule  to  permit  additional  extensions  of 
credit  to  a  single  borrower  in  the  lesser 
of  the  following  two  amounts:  (i)  10 
percent  of  its  capital  and  surplus;  or  (ii) 
the  percentage  of  capital  and  surplus 
that  a  state  bank  is  permitted  to  lend 
under  a  state  lending  limit  that  would 
be  available  for  residential  real  estate, 
small  business  or  imsecured  loans  in  the 
state  where  the  main  office  of  the 
national  bank  is  located  and  that 
exceeds  15  percent — ^the  general 
imsecured  limit  for  national  banks  set 
forth  in  12  CFR  32.2(a).  Under  this 
approach,  for  example,  in  any  state 
where  the  state  unsecured  limit  is  20 
percent  (and  the  state  has  no  other, 
higher,  special  lending  limit  available 
for  1-4  family  residential  real  estate 
loans  or  small  business  loans),  the 
special  limits  available  to  a  national 
bank  under  the  pilot  program  would  be 
the  lesser  of  5  percent  or  $10  million. 

Section  32.3(b)(6)  of  the  proposal  also 
provided  that  to  be  eligible  for  the  pilot 
program  a  national  bank's  main  office 
had  to  be  located  in  a  state  where  the 
"state  lending  limit"  that  is  available  for 
residential  real  estate  or  small  business 
loans  is  higher  than  the  limit  for 
national  banks.  However,  state  lending 
limits  may  involve  higher  percentage 
limits,  a  different  method  of  calculating 
the  percentage  of  bank  capital  and 
surplus  that  can  be  loaned  to  a  single 
borrower,  or  different  rules  for 
combining  loans.  In  order  to  simplify 
this  process,  the  special  limits  described 
above  now  make  clear  that  only 


situations  where  the  state  has  a  higher 
percentage  limit  that  would  be  available 
for  residential  real  estate  or  small 
business  loans  will  trigger  a  national 
bank's  eligibility  for  the  pilot  program. 

The  preamble  to  the  proposed 
regulations  also  stated  that  to 
demonstrate  its  eligibility  for  the  pilot 
program,  a  bank  could  reference  a  state's 
"specific,  general  or  other  limit  that 
applies  to  1-4  family  residential  real 
estate  or  small  business  loans."  Sections 
32.7(a)(1)  and  (2)  now  clarify  that  the 
applicable  limit  is  the  state  lending 
limit  for  state  banks  that  is  available  for 
residential  real  estate  loans  or  small 
business  loans,  as  defined  in  the  final 
rule,  or  the  state  unsecured  limit.  Thus, 
for  example,  where  the  state  unsecured 
limit  is  20  percent  and  the  state  also  has 
a  5  percent  special  lending  limit 
available  for  1-4  family  residential  real 
estate  loans,  the  special  limits  available 
to  a  national  bank  would  be  the  lesser 
of  10  percent  or  $10  million  for 
residential  real  estate  loans,  and  the 
lesser  of  5  percent  or  $10  million  for 
small  business  loans.  ^ 

5.  Applicable  Safeguards 

The  proposal  incorporated  a  number 
of  safeguards  to  ensure  that  a  national 
bank's  use  of  the  additional  authority 
provided  by  the  new  special  limits  is 
consistent  with  safety  and  soundness. 
The  CXIC  solicited  comment  on  each  of 
these  safeguards  and  invited  comment 
on  whether  additional  safeguards  were 
warranted. 

The  first  proposed  safeguard,  set  forth 
in  proposed  §  32.3(b)(6)(i)  and  (ii),  was 
a  dollar  cap  of  $10  million  dollars 
limiting  loans  to  a  single  borrower  for 
real  estate  and  small  business  loans, 
respectively,  in  addition  to  the 
percentage  limits  described  in  the 
preceding  section,  for  loans  made  in 
reliance  upon  the  new  special  limits. 

We  received  one  comment  on  this 
dollar  cap  from  a  trade  association 
representing  community  banks.  This 
commenter  stated  that  the  $10  million 
cap  is  adequate  for  the  majority  of 
community  national  banks.  We  believe 
this  limit  is  appropriate,  particularly 
during  the  period  of  the  pilot  program. 
Therefore,  this  safeguard  is  adopted  as 
proposed  in  §  32.7(a)(1)  and  (2)  of  the 
final  rule. 

The  second  proposed  safeguard, 
found  in  §  32.3(b)(6)(iii),  was  an 
aggregate  lending  cap  on  all  loans,  to  all 


of  a  bank's  borrowers  made  in  reliance 
upon  the  real  estate  and  small  business 
special  Umits.  Under  the  proposal,  the 
total  amount  of  these  loans,  or  portions 
of  loans,  together,  could  not  equal  more 
than  100  percent  of  a  bank's  capital  and 
surplus. 

Some  commenters  supported  an 
aggregate  lending  cap.  (Dther 
commenters  thought  that  the  aggregate 
cap  would  create  an  unnecessary 
burden  and  would  make  compliance 
with  part  32  more  complicated  as 
national  banks  will  have  to  keep  track 
of  aggregate  totals.  Some  commenters 
thought  that  the  proposed  aggregate  cap 
was  too  restrictive  and  should  be 
increased  to  150  or  200  percent  of 
capital. 

We  agree  that  the  aggregate  cap  will 
require  banks  to  monitor  the  total 
amount  of  loans  extended  under  this 
new  authority.  However,  this  additional 
requirement  is  consistent  with  the 
purpose  of  the  cap.  Throughout,  and  at 
the  conclusion  of  the  pilot  program,  we 
will  be  in  a  position  to  consider  whether 
the  cap  is  too  restrictive  and  whether  it 
should  be  increased.  Therefore  the 
aggregate  cap  is  adopted  as  proposed  in 
§  32.7(a)(4). 

The  third  safeguard  made  the  special 
limits  in  §  32.3(b)(6)(i)  and  (ii)  available 
only  to  "eligible  banks,"  defined  in 
§  32.2(i),  as  a  bank  that  is  well 
capitalized,  as  defined  in  12  CFR 
6.4(b)(l),3  and  has  a  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System,  with  at  least 
a  rating  of  2  for  the  management 
component  of  this  rating  system. 

We  did  not  receive  any  comments  on 
this  safeguard,  however,  upon  further 
consideration,  we  have  determined  that 
adding  the  qualification  that  the  bank 
must  have  received  a  rating  of  at  least 
2  for  the  asset  quality  component  of  its 
rating  to  the  other  qualifications  of  an 
"eligible  bank,"  will  help  to  ensure  that 
only  those  banks  that  have 
demonstrated  sound  lending  practices 
are  eligible  to  participate  in  the  pilot 
program.  Accordingly,  the  final  rule 
includes  this  qualification  standard,  in 
addition  to  those  proposed. 

hi  addition,  §32.3(b)(6)(iv)  of  the 
proposed  rule  required  a  bank  to  apply 


^  However,  as  described  in  section  6,  below,  the 
total  outstanding  amount  of  a  national  bank's  loans 
and  extensions  of  credit  to  one  borrower  made 
pursuant  to  12  CFR  32.3(a)  and  (b).  together  with 
loans  and  extensions  of  credit  to  the  borrower  made 
under  the  pilot  program,  cannot  exceed  25  percent 
of  the  bank's  capital  and  surplus. 


'Under  12  CFR  6.4(b).  "well  capitalized"  means 
that  the  bank:  (1)  Has  a  total  risk-based  capital  ratio 
of  10.0  percent  or  greater:  (2)  has  a  Tier  1  risk-faesed 
capital  ratio  of  6.0  percent  or  greater:  (3)  has  a 
leverage  ratio  of  5.0  percent  or  greater:  and  (4)  is 
not  subject  to  any  written  agreement,  order  or 
capital  directive,  or  prompt  corrective  action 
directive  issued  by  the  OOC  pursuant  to  section  8 
of  the  Federal  Deposit  Insurance  Act  (FDI  Act),  the 
International  Lending  Supervision  Act  of  1983  or 
section  38  of  the  FDI  Act.  or  any  regulation 
thereunder,  to  meet  and  maintain  a  specific  capital 
level  for  any  capital  measure. 
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to  its  supervisory  office  and  receive 
approval  before  using  either  of  the  new 
special  limits.  The  proposal  required  an 
application  to  contain  the  following 
information  to  be  deemed  complete:  (1) 
Certification  that  the  applicant  is  an 
eligible  bank;  (2)  citation  to  relevant 
state  laws  or  regulations  showing  that 
the  bank's  main  office  is  located  in  a 
state  where  the  state  lending  limit 
available  for  residential  real  estate  or 
small  business  loans  or  unsecured  loans 
is  higher  than  the  limit  for  national 
banks;  (3)  a  written  resolution  by  the 
majority  of  the  bank's  board  of  directors 
approving  the  use  of  the  new  special 
limits  and  confirming  the  terms  and 
conditions  for  use  of  this  lending 
authority;  and  (4)  a  description  of  how 
the  bank's  board  intends  to  exercise  its 
continuing  responsibility  to  oversee  the 
use  of  this  lending  authority. 

While  one  commenter  supported  this 
application  procedure,  most 
commenters  criticized  this  approach  as 
too  complicated  and  burdensome.  Two 
commenters  suggested  that  the  OCC 
consider  establishing  minimum 
requirements  and  a  notice  procedure, 
for  example,  for  banks  that  are  1  or  2 
rated  and  "well-capitalized."  One  of 
these  commenters  felt  that  the 
application  requirement  would  create 
unnecessary  paperwork  and  discourage 
banks  from  making  use  of  this  new 
lending  authority. 

We  believe  that  an  application 
process  will  better  enable  us  to  monitor 
use  of  the  new  lending  authority  and 
"will  help  to  ensure  bank  safety  and 
soundness  is  not  compromised  under 
the  pilot  program.  We  will  revisit  the 
application  requirement  after  we  have 
had  experience  with  the  benefits,  as 
well  as  burdens,  that  arise.  Therefore, 
§  32.7(b)  of  the  final  rule  adopts  the 
proposed  application  procedures  with 
the  clarifying  changes  noted  below. 

Some  commenters  specifically 
objected  to  the  requirement  in 
§  32.3{b)(6)(iv){B)  that  the  application 
cite  to  relevant  state  laws  and 
regulations  showing  that  the  bank's 
main  office  is  located  in  a  state  with 
higher  lending  limits  available  for 
residential  real  estate  or  small  business 
loans.  One  commenter  suggested  that 
the  OCC  expand  the  lending  authority  to 
all  banks  without  regard  to  where  a 
bank's  main  office  is  located.  This 
commenter  noted  that  nothing  in  12 
U.S.C.  84  requires  competitive  equality 
between  national  and  state-chartered 
banks.  Another  commenter  thought  that 
the  regulation  should  reference  the 
location  of  the  origination  of  the  loan, 
and  not  the  location  of  the  head  office 
of  the  bank,  since  that  is  the  location 
where  a  bank  will  be  competing. 


The  specied  limits  are  designed  to 
afford  some  degree  of  competitive  parity 
between  national  banks  and  state 
chartered  lenders.  Therefore,  these  new 
limits  are  available  only  to  banks 
located  in  states  where  they  are 
operating  at  an  artificial  competitive 
disadvantage  as  compared  to  state 
banks.  The  second  commenter  seems  to 
suggest  that  the  state  lending  limit  of  the 
location  of  the  borrower  should 
determine  whether  a  special  limit 
applies.  Determining  the  location  of  a 
borrower  often  may  be  complicated.  For 
example,  a  company  may  be 
incorporated  in  Delaware  and  have 
officer  in  multiple  states.  Further,  this 
suggestion  would  be  inconsistent  with 
the  OCC's  approach  in  other  areas 
where  the  location  of  the  bank,  rather 
than  the  borrower,  is  the  operative 
control.  Therefore,  we  have  not  adopted 
this  suggestion. 

Final^,  because  state  lending  limits 
vary  so  greatly  among  the  states,  the 
scope  of  a  national  bank's  ability  to  use 
the  pilot  program  may  be  unclear. 
Where  such  questions  arise,  the  OCC's 
Chief  Counsel  will  determine  the  extent 
to  which  the  pilot  program  is  available 
for  national  banks  located  in  a  particular 
state. 

6.  New  Safeguards 

The  OCC  also  has  determined  that 
two  additional  safeguards  are  necessary 
to  balance  the  flexibility  afforded  to 
banks  through  the  new  special  limits 
with  safety  and  soundness  concerns. 
The  first  of  these  safeguards  addresses  a 
concern  that  a  bank's  use  of  the  special 
limits,  together  with  its  combined  limit 
and  the  other  available  statutory  limits, 
may  result  in  an  undue  concentration  of 
loans  to  a  single  borrower.  To  address 
this  issue,  §  32.7(a)(3)  of  the  final  rule 
provides  that  the  total  outstanding 
amount  of  a  national  bank's  loans  and 
extensions  of  credit  to  one  borrower 
made  pursuant  to  §  32.3  (a)  and  (h)* 
together  with  loans  and  extensions  of 
credit  to  the  borrower  made  under  the 
pilot  program,  caimot  exceed  25  percent 
of  the  bank's  capital  and  surplus. 

As  is  the  case  with  all  the  general  and 
specific  lending  limits,  these  new 
special  lending  limit  thresholds  do  not 
insulate  loans  below  the  thresholds 
from  supervisory  oversight.  Thus,  loans 
within  the  parameters  of  the  pilot 
program  are  still  subject  to  criticism  if 


*  Section  32.3  is  the  provision  containing  the 
general  and  existing  special  lending  limits  and 
exceptions  to  the  lending  limits.  This  section 
includes  a  bank's  combined  general  limit  for 
unsecured  loans  and  loans  secured  by  readily 
marketable  collateral  (§  32.3(a));  and  other  special 
lending  limits  (§  32.3(b)).  such  as  limits  for  loans 
secured  by  documents  covering  livestock. 


they  are  poorly  imderwritten,  poorly 
administered,  or  if  loans  made  under 
the  program  are  part  of  an  excessive 
concentration  by  a  bank  in  certain  types 
of  loans.5 

Moreover,  we  also  have  included  in 
the  final  rule  a  procedure  to  rescind  a 
bank's  authority  to  use  the  special 
lending  limits  in  the  event  that  safety 
and  soundness  problems  arise.  Under 
§  32.7(a)(4)(d)  of  the  final  rule,  the  OCC 
reserves  the  right  to  rescind  a  bank's 
authority  to  use  the  special  lending 
limits,  based  upon  concerns  about  credit 
quality,  undue  concentrations  in  the 
bank's  portfolio  of  residential  or  small 
business  loans,  or  about  a  bank's  overall 
credit  risk  management  systems  and 
controls.  The  bank  must  cease  new 
extensions  of  credit  in  reliance  on  the 
special  lending  limits  after  receiving 
written  notice  from  the  OCC  that  its 
authority  has  been  rescinded. 

7.  Duration  of  Approval 

The  proposed  rule  was  structured  as 
a  three-year  pilot  program.  However, 
§  32.3(b)(v)  of  the  proposal  stated  that 
OCC  approval  of  a  bank's  authority  to 
use  the  special  limits  would  be  effective 
for  three  years  and  could  be  renewed. 
Section  32.7(c)  of  the  final  rule  corrects 
this  provision  by  clarifying  that  a  bank 
that  has  received  OCC  approval  to 
participate  in  the  pilot  program  may 
continue  to  make  loans  imder  the 
special  lending  limits  only  for  the 
duration  of  the  three-year  program, 
provided  the  bank  remains  an  eligible 
bank.  Accordingly,  a  bank  that  receives 
OCC  approval  to  participate  in  the  pilot 
program  one  year  after  the  effective  date 
of  this  regulation  may  use  the  authority 
granted  under  this  pilot  program  for  no 
longer  than  two  more  years. 

8.  Duration  of  Program 

As  described  above,  the  proposed  rule 
was  structured  as  a  three-year  pilot 
program.  The  final  rule  retains  the 
three-year  duration  that  we  proposed. 
Accordingly,  new  section  §  32.7(e)  of 
the  final  rule  contains  an  express 
termination  date  of  June  11,  2004.  This 
section  also  states  that  the  OCC  also 
retains  the  ability  to  terminate  the  pilot 
program  prior  to  that  date.  We 
contemplate  that  the  circumstance 
where  the  pilot  program  could  be 
terminated  early  would  be  where  our 
monitoring  of  loans  made  under  the 
program  indicates  that  overall 
experience  with  the  program  is  raising 


^  The  documentation  exemption  described  in  the 
"interagency  Policy  Statement  on  Documentation 
for  Loans  to  Small-  and  Medium-sized  Businesses 
and  Farms"  contained  in  Banking  Bulletin  93-18, 
issued  by  the  CXX  on  April  2.  1993.  is  not  available 
for  loans 'made  under  the  Pilot  Program. 
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significant  safety  and  soimdness 
concerns.  Prior  to  the  conclusion  of  the 
three-year  pilot  program  the  OCC  will 
evaluate  the  experience  under  the 
program  and  determine  whether,  and 
under  what  circumstances,  the  program 
should  be  extended.  In  its  evaluation  of 
the  program  and  its  consideration  of 
conditions  imder  which  the  program 
might  be  extended,  the  OCC  will 
consider,  among  other  matters,  whether 
increases  in  concentiation  resulting 
from  any  new  authority  should  be  offset 
by  additional  portfolio  diversification 
requirements. 

9.  Transition  Issues 

The  preamble  to  the  proposal  stated 
that  as  long  as  a  bank  was  "eligible," 
any  loan  made  by  the  bank  during  the 
three  year  period  following  approval 
would  remain  legal,  even  if  the  bank 
subsequently  became  ineligible. 

Two  comments  raised  transition 
issues.  One  commenter  requested  that 
the  OCC  clarify  that  a  national  bank  that 
made  a  loan  in  compliance  with  the 
pilot  program  would  not  be  found  in 
violation  of  part  32  if  the  bank 
subsequently  were  to  become 
disqualified  as  an  eligible  bank  during 
the  three-year  period.  A  second 
commenter  requested  that  the  OCC 
clarify  that  any  loans  made  when  a  bank 
was  eligible  to  use  the  higher  limits  will 
not  have  to  be  reduced  or  called  early, 
if  after  three  years,  the  bank  becomes 
ineligible  or  the  program  is 
discontinued. 

We  agree  that  various  transition  issues 
may  arise  and  should  be  addressed  in 
the  final  rule.  Therefore.  §  32.7(f)  ofthe 
final  rule  now  clarifies  that  loans  made 
by  a  bank  in  compliance  with  the 
requirements  of  the  pilot  program  will 
not  be  deemed  a  lending  limit  violation 
and  will  not  be  treated  as 
nonconforming  under  §  32.6  if,  for 
example,  the  bank  becomes  ineligible  or 
the  pilot  program  is  discontinued. 
However,  no  additional  funds  may  be 
advanced  to  the  borrower  as  long  as  the 
outstanding  amount  of  a  national  bank's 
loans  and  extensions  of  credit  to  the 
borrower  exceed  the  lending  limit. 

Exemptions  for  Loans  Secured  by  State 
and  Local  Governments 

Part  32  provides  that  a  loan  or 
extension  of  credit  made  by  a  national 
bank  to,  or  guaranteed  by  general 
obligations  of  a  State  or  political 
subdivision  is  exempt  from  any  lending 
limit.  See  12  CFR  32.3(c)(5).  The  term 
"general  obligation"  is  defined  in  12 
CFR  part  1.  In  addition,  to  obtain  this 
exemption,  this  section  currently 
requires  the  bank  to  obtain  an  opinion 
of  coimsel  that  the  loan  or  extension  of 


credit  or  guarantee  is  a  valid  and 
enforceable  general  obligation  of  the 
State  or  political  subdivision.  However, 
the  requirement  for  an  opinion  of 
coimsel  is  not  statutorily  required. 

The  proposed  rule  revised  §  32.3(c)(5) 
to  allow  a  bank  to  either  obtain  an 
opinion  of  counsel  or  rely  on  the 
opinion  of  a  State  attorney  general  (or 
other  State  legal  official  with  authority 
to  opine  on  the  obligation  in  question) 
on  the  validity  and  enforceability  of  the 
obligation,  extension  of  credit,  or 
guarantee  in  question.  All  but  one 
commenter  supported  this  change. 
These  coounenters  agreed  that  obtaining 
an  opinion  of  counsel  can  be  expensive 
and  time  consuming  for  community 
banks,  particularly  for  those  banks  that 
make  a  substantial  number  of 
agricultural  loans  imder  loan  guarantee 
programs.  They  stated  that  allowing 
community  banks  to  rely  upon  an 
opinion  of  a  State's  attorney  general  is 
a  significant  improvement. 

One  commenter  thought  that  it  would 
be  more  difficult  to  obtain  an  opinion  of 
a  state's  attorney  general  than  an 
opinion  of  counsel.  The  OCC  notes  that 
this  provision  provides  national  banks 
with  more  and  not  less  flexibility.  It  will 
permit  a  bank  to  obtain  either  an 
opinion  of  counsel,  an  opinion  of  a 
state's  attorney  general  or  other  State 
legal  official  with  authority  to  opine  on 
the  obligation  in  question,  whichever  is 
easier.  Moreover,  in  some  cases,  banks 
may  be  able  to  rely  on  existing  opinions 
from  state  officials  to  satisfy  this 
requirement.  See,  e.g.,  OCC  Interpretive 
Letter  No.  899  (May  15,  2000),  reprinted 
in  Fed.  Banking  L.  Rep.  (CCH)  181-418 
(for  purposes  of  qualifying  for  the 
exemption  in  12  CFR  32.3(c)(5),  national 
banks  may  rely  on  an  Illinois  Attorney 
(General  opinion  providing  that  loans 
guaranteed  by  the  Illinois  Farm 
Development  Authority  are  backed  by 
the  full  faith  and  credit  of  the  State  of 
Illinois).  Therefore,  this  provision  is 
adopted  as  proposed  in  §  32.3(c)(5)  of 
the  final  rule. 

Regulatory  Analysis 

A.  Paperwork  Reduction  Act 

The  OCC  may  not  conduct  or  sponsor, 
and  an  organization  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 

0MB  has  reviewed  and  approved  the 
collection  of  information  requirements 
contained  in  this  rule  under  control 
number  1557-0221,  in  accordance  with 
the  Paperwork  Reduction  of  1995  (44 
U.S.C.  3501  et  seq.).  OMB  clearance  will 
expire  on  December  31,  2003. 


The  OCC  sought  commment  on  all 
aspects  of  the  burden  estimates  for  the 
information  collection  contained  in  the 
proposed  rule.  The  OCC  received  no 
comments. 

The  information  collection 
requirements  contained  in  12  CFRpart 
32  are  contained  in  section  32.7(b). 
Under  this  section,  the  final  regulation 
would  require  national  banks  to  provide 
the  OCC  with  certain  information  in 
connection  with  an  application  to 
receive  approval  from  its  supervisory 
office  before  using  the  new  special 
lending  limits  for  1-4  family  residential 
real  estate  loans  and  loans  to  small 
businesses  for  national  banks. 
The  potential  respondents  are  national 

banks. 
Estimated  number  of  respondents:  2,140 
Estimated  number  of  responses:  2,140 
Estimated  burden  hours  per  response: 

26 
Estimated  total  burden:  55,640 

The  OCC  has  a  continuing  interest  in 
the  public's  opinion  regarding 
collections  of  information.  Members  of 
the  public  may  submit  comments,  at  any 
time,  regarding  any  aspects  of  these 
collections  of  information.  Comments 
may  be  sent  to  Jessie  Dunaway, 
Clearance  Officer,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Mailstop  8-4,  Washington, 
DC  20219. 

B.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  603  of  the  RFA,  5  U.S.C.  603,  is 
not  required  if  the  head  of  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
the  agency  publishes  such  certification 
and  a  statement  explaining  the  factual 
basis  for  such  certification  in  the 
Federal  Register  along  with  its  final 
rule. 

On  the  basis  of  the  information 
currently  available,  the  OCC  is  of  the 
opinion  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,  within  the 
meaning  of  those  terms  as  used  in  the 
RFA.  The  final  regulation  requires 
national  banks  that  would  like  to 
participate  in  the  pilot  program  to 
submit  an  application  containing  certain 
information  and  receive  approval  from 
its  supervisory  office  before  using  the 
new  special  limits  for  1-4  family 
residential  real  estate  loans  and  loans  to 
small  businesses.  However,  the  OCC 
does  not  believe  that  this  application 
requirement  will  have  a  significant 
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impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  not  required. 

C.  Executive  Order  12866  Determination 

The  Comptroller  of  the  Currency  has 
determined  that  this  final  rule  would 
not  constitute  a  "significant  regulatory 
action"  for  the  piuposes  of  Executive 
Order  12866.  Under  the  most 
conservative  cost  scenarios  that  the  OCC 
can  develop  on  the  basis  of  available 
information,  the  impact  of  the  final  nUe 
falls  well  short  of  the  thresholds 
established  by  the  Executive  Order. 

D.  Unfunded  Mandates  Reform  Act  of 
1995  Determinations 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expendit\u«  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  niunber  of  regidatory 
alternatives  before  promulgating  the 
rule.  However,  an  agency  is  not  required 
to  assess  the  effects  of  its  regulatory 
actions  on  the  private  sector  to  the 
extent  that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law.  2  U.S.C.  1531. 

The  OCC  has  determined  that  this 
final  rule  will  not  residt  in  expenditiures 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regidatory 
alternatives  considered. 

List  of  Sobiects  in  12  CFR  Part  32 

National  banks.  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  32  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  32— LENDING  UMITS 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  12  U.S.C.'l  et  seq..  84,  and  93a. 

2.  In  §32.2: 

A.  Paragraph  (p)  is  redesignated  as 
paragraph  (s); 


B.  Paragraph  (o)  is  redesignated  as 
paragraph  (q); 

C.  Paragraphs  (i)  through  (n)  are 
redesignated  as  paragraphs  (j)  through 
(o);  and 

D.  New  paragraphs  (i),  (p),  and  (r)  are 
added  to  read  as  follows: 

§32^    Definitions. 

***** 

(i)  Eligible  bank  means  a  national 
bank  that: 

(1)  Is  well  capitalized  as  defined  in  12 
CFR  6.4(b)(1):  and 

(2)  Has  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System  in 
connection  with  the  bank's  most  recent 
examination  or  subsequent  review,  with 
at  least  a  rating  of  2  for  asset  quality  and 
for  management. 
***** 

(p)  Residential  real  estate  loan  means 
a  loan  or  extension  of  credit  that  is 
seciued  by  1-4  family  residential  real 
estate. 

***** 

(r)  Small  business  loan  means  a  loan 
or  extension  of  credit  "seciued  by 
nonfarm  nonresidential  properties"  or 
"a  commercial  or  industrial  loan"  as 
defined  in  the  instructions  for 
preparation  of  the  Consolidated  Report 
of  Condition  and  Income. 
***** 

3.  In  §  32.3,  paragraph  (c)(5)  is  revised 
to  read  as  follows: 

§32.3    (.ending  limits. 

***** 

(c)*  *  * 

(5)  Loans  to  or  guaranteed  by  general 
obligations  of  a  State  or  political 
subdivision,  (i)  A  loan  or  extension  of 
credit  to  a  State  or  political  subdivision 
that  constitutes  a  general  obligation  of 
the  State  or  political  subdivision,  as 
defined  in  part  1  of  this  chapter,  and  for 
which  the  lending  bank  has  an  opinion 
of  counsel  or  the  opinion  of  that  State 
Attorney  General,  or  other  State  legal 
official  with  authority  to  opine  on  the 
obligation  in  question,  that  the  loan  or 
extension  of  credit  is  a  valid  and 
enforceable  general  obligation  of  the 
borrower;  and 

(ii)  A  loan  or  extension  of  credit, 
including  portions  thereof,  to  the  extent 
guaranteed  or  secured  by  a  general 
obligation  of  a  State  or  political 
subdivision  and  for  which  the  lending 
bank  has  an  opinion  of  counsel  or  the 
opinion  of  that  State  Attorney  General, 
or  other  State  legal  official  with 
authority  to  opine  on  the  guarantee  or 
collateral  in  question,  that  the  guarantee 
or  collateral  is  a  valid  and  enforceable 
general  obligation  of  that  public  body. 


4.  A  new  §  32.7  is  added  to  read  as 
follows: 

§32.7    Piiot  program  for  residentlai  real 
estate  and  small  business  loans. 

(a)  Residential  real  estate  and  small 
business  loans.  (1)  In  addition  to  the 
amount  that  a  national  bank  may  lend 
to  one  borrower  under  §  32.3,  an  eligible 
national  bank  may  make  residential  real 
estate  loans  or  extensions  of  credit  to 
one  borrower  in  the  lesser  of  the 
following  two  amounts:  10  percent  of  its 
capital  and  surplus;  or  the  percent  of  its 
capital  and  siirplus,  in  excess  of  15 
percent,  that  a  State  bank  is  permitted 
to  lend  under  the  State  lending  limit 
that  is  available  for  residential  real 
estate  loans  or  unseciu^d  loans  in  the 
State  where  the  main  office  of  the 
national  bank  is  located.  Any  such  loan 
or  extension  of  credit  must  be  seciued 
by  a  perfected  first-lien  security  interest 
in  1-4  family  real  estate  in  an  amount 
that  does  not  exceed  80  percent  of  the 
appraised  value  of  the  collateral  at  the 
time  the  loan  or  extension  of  credit  is 
made.  In  no  event  may  a  bank  lend  more 
than  $10  million  to  one  borrower  under 
this  authority. 

(2)  In  addition  to  the  amount  that  a 
national  bank  may  lend  to  one  borrower 
under  §  32.3,  an  eligible  national  bank 
may  make  small  business  loans  or 
extensions  of  credit  to  one  borrower  in 
the  lesser  of  the  following  two  amounts: 
10  percent  of  its  capital  and  surplus;  or 
the  percent  of  its  capital  and  surplus,  in 
excess  of  15  percent,  that  a  State  bank 
is  permitted  to  lend  under  the  State 
lending  limit  that  is  available  for  small 
business  loans  or  unsecured  loans  in  the 
State  where  the  main  office  of  the 
national  bank  is  located.  In  no  event 
may  a  bank  lend  more  than  $10  million 
to  one  borrower  under  this  authority. 

(3)  The  total  outstanding  amount  of  a 
national  bank's  loans  and  extensions  of 
credit  to  one  borrower  made  under 

§§  32.3(a)  and  (b),  together  with  loans 
and  extensions  of  credit  to  the  borrower 
made  pursuant  to  paragraphs  (a)(1)  and 
(2)  of  this  section,  shall  not  exceed  25 
percent  of  the  bank's  capital  and 
surplus. 

(4)  The  total  outstanding  amount  of  a 
national  bank's  loans  and  extensions  of 
credit  to  all  of  its  borrowers  made 
pursuant  to  the  special  lending  limits 
provided  in  paragraphs  (a)(1)  and  (2)  of 
this  section  may  not  exceed  100  percent 
of  the  bank's  capital  and  surplus. 

(b)  Application  process.  An  eligible 
bank  must  submit  an  application  to,  and 
receive  approval  fivm,  its  supervisory 
office  before  using  the  special  lending 
limits  in  paragraphs  (a)(1)  and  (2)  of  this 
section.  The  supervisory  office  may 
approve  a  completed  application  if  it 
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finds  that  approval  is  consistent  with 
safety  and  soundness.  To  be  deemed 
complete,  the  application  must  include: 

(1)  Certification  that  the  bank  is  an 
"eligible  bank"  as  defined  in  §  32.2(i); 

(2)  Citations  to  relevant  State  laws  or 
regulations; 

(3)  A  copy  of  a  written  resolution  by 
a  majority  of  the  bank's  board  of 
directors  approving  the  use  of  the  limits 
provided  in  paragraphs  (a)(1)  and  (2)  of 
this  section,  and  coniinning  the  terms 
and  conditions  for  use  of  this  lending 
authority;  and 

(4)  A  description  of  how  the  board 
will  exercise  its  continuing 
responsibility  to  oversee  the  use  of  this 
lending  authority. 

(c)  Duration  of  approval.  Except  as 
provided  in  §  32.7(d),  a  bank  that  has 
received  OCC  approval  may  continue  to 
make  loans  and  extensions  of  credit 
imder  the  special  lending  limits  in 
paragraphs  (a)(1)  and  (2)  of  this  section 
until  the  date  three  years  after 
September  10,  2001,  provided  the  bank 
remains  an  "eligible  bank." 

(d)  Discretionary  termination  of 
authority.  The  OCC  may  rescind  a 
bank's  authority  to  use  the  special 
lending  limits  in  paragraphs  (a)(1)  and 
(2)  of  this  section  based  upon  concerns 
about  credit  quality,  undue 
concentrations  in  die  bank's  portfolio  of 
residential  or  small  business  loans,  or 
concerns  about  the  bank's  overall  credit 
risk  management  systems  and  controls. 
The  bank  must  cease  making  new  loans 
or  extensions  of  credit  in  reliance  on  the 
special  limits  upon  receipt  of  written 
notice  from  the  OCC  that  its  authority 
has  been  rescinded. 

(e)  Duration  of  pilot  program.  The 
pilot  program  will  terminate  on  June  11, 
2004,  unless  it  is  terminated  soonet  by 
die  OCC. 

(f)  Existing  loans.  Any  loans  or 
extensions  of  credit  made  by  a  bank 
under  the  special  lending  limits  in 
paragraphs  (a)(1)  and  (2)  of  this  section, 
that  were  in  compliance  with  this 
section  when  made,  will  not  be  deemed 
a  lending  limit  violation  and  will  not  be 
treated  as  nonconforming  under  §  32.6. 

Dated:  May  31,  2001. 
John  D.  Hawke,  Jr., 
Comptroller  of  the  Currency. 
(PR  Doc.  01-14529  Filed  6-8-01;  8:45  am) 
aiUJNG  COOE  4S10-33-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodiet  No.  98-Niyi-326-AD;  Amendment 
3»-12163;  AD  2001-06-16] 

RIN  212fr-AA64 

Airworttiiness  Directives;  IffcDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-68  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  all 
McDonnell  Douglas  Model  DC-9-80 
series  airplanes  and  Model  MD-88 
airplanes.  That  AD  currenUy  requires 
revisions  to  the  Airplane  Flight  Manual 
(AFM)  and  installation  of  inspection 
aids  on  the  wing  upper  surfaces.  That 
AD  also  requires,  among  other  actions, 
installation  of  an  overwing  heater 
blanket  system  or  primary  upper  wing 
ice  detection  system,  and  installation  of 
a  heater  protection  panel  or  an 
equipment  protection  device  on  certain 
overwing  heater  blanket  systems.  This 
document  corrects  an  incorrect 
paragraph  reference.  This  correction  is 
necessary  to  ensure  that  operators  are 
aware  of  an  incorrect  paragraph 
reference  in  paragraph  (d)(2)(ii)(A)  of 
the  existing  AD. 
DATES:  Effective  May  7,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  17,  1992  (57  FR  2014, 
November  12,  1998). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
May  7,  2001  (66  FR  17499,  April  2, 
2001). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  2001,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  2001- 
06-16.  amendment  39-12163  (66  FR 
17499,  April  2,  2001),  which  applies  to 
all  McDonnell  Douglas  Model  DC-9-80 
series  airplanes  and  Model  MD-88 
airplanes.  That  AD  supersedes  an 
existing  AD  to  continue  to  require 
revisions  to  the  Airplane  Flight  Manual 
(AFM)  and  installation  of  inspection 
aids  on  the  wing  upper  surfaces.  That 
AD  also  requires,  among  other  actions, 
installation  of  an  overwing  heater 
blanket  system  or  primary  upper  wing 
ice  detection  system,  and  installation  of 
a  heater  protection  panel  or  an 
equipment  protection  device  on  certain 
overwing  heater  blanket  systems.  That 
AD  was  prompted  by  incidents  in  which 
ice  accumulation  on  the  wing  upper 
surfaces  shed  into  the  engines  during 
takeoff.  The  actions  required  by  that  AD 
are  intended  to  prevent  ice 
accumulation  on  the  wing  upper 
surfaces,  which  could  result  in  ingestion 
of  ice  into  one  or  both  engines  and 
consequent  loss  of  thrust  from  one  or 
both  engines. 

Need  for  the  Correction 

As  discussed  in  the  preamble  of  AD 
2001-06-16,  the  FAA  deleted  paragraph 
(f)(l)(iii)  and  other  subparagraphs  of  the 
supplemental  NPRM  from  the  final  rule. 
Although  we  deleted  these  paragraphs, 
we  inadvertenUy  did  not  update  an 
associated  paragraph  reference  in 
paragraph  (d)(2)(ii)(A)  of  AD  2001-06- 
16.  As  a  result,  paragraph  (d)(2)(ii)(A) 
incorrectly  references  paragraph 
(f)(l)(iii)(B)  for  installation  of  an 
equipment  protective  device  (EPD);  the 
correct  reference  is  paragraph  (f)(2)(i). 

The  FAA  has  determined  that  a 
correction  to  AD  2001-06-16  is 
necessary  to  revise  an  incorrect 
paragraph  reference  in  paragraph 
(d)(2)(ii)(A)  of  AD  2001-06-16. 

Correction  of  Publication 

This  document  corrects  the  error  and 
correctiy  adds  the  AD  as  an  amendment 
to  §  39.13  of  the  Federal  Aviation 
Relations  (14  CFR  39.13). 

"rhe  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
May  7,  2001. 
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Since  this  action  only  corrects  an 
incorrect  paragraph  reference,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Corrwtwf] 

2.  Section  39.13  is  amended  by 
correctiy  adding  the  following 
airworthiness  directive  (AD): 

2001-06-16  McDonnell  Douglas: 

Amendment  39-12163.  Docket  98-NM- 
326-AD.  Supersedes  AD  92-03-02. 
Amendment  39-8156. 
Applicability:  All  Model  OC-9-81.  -82. 
-83,  and  -87  series  airplanes;  and  Model 
MD-88  airplanes;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ice  accumulation  on  the  wing 
upper  surfaces,  which  could  result  in 
ingestion  of  ice  into  one  or  both  engines  and 
consequent  loss  of  thrust  from  one  or  both 
engines,  accomplish  the  following: 

Restatonent  of  Requirements  of  AD  92-03- 
02 

Airplane  Flight  Manual  Revision 

(a)  Within  10  days  after  January  17, 1992 
(the  effective  date  of  AD  92-03-02, 
amendment  39-8156).  revise  the  Limitations 


Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following.  This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces 
CAUTION 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  fi^ezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
fr^uently  on  the  inboard,  aft  comer  of  the 
main  wing  tanks.  [END  OF  CAUTIONARY 
NOTE] 

The  wing  upper  surfaces  must  be 
physically  checked  for  ice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 
ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present: 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  (i.e.  tufts,  decals, 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-80  Service  Bulletin 
30-59.  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  &«ely. 

NCTTE 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  ine  of 
frost,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
§§91.527  and  121.629.  [END  OF  NOTE)" 

AFM  Configuration  Deviation  List  Revision 

(b)  Within  10  days  after  January  17,  1992. 
revise  the  Configuration  Deviation  List  (CDL) 
Appendix  of  the  FAA-approved  AFM  to 
include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

••30-SO-Ol     Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 

(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  bee  of  ice  by  observing  that  the  tufts 
move  fr«ely.  , 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifies  that  a  physical  (hands-on) 


check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist: 
OR 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

Installation  of  Inspection  Aids 

(c)  Within  30  days  after  January  17. 1992. 
install  inspection  aids  (i.e.,  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes)  on  the  inboard  side  of  the  wings' 
upper  surfaces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18. 1989;  Revision  1,  dated 
January  5. 1990;  or  Revision  2.  dated  August 
15,  1990. 

New  Requirements  of  This  AD 

Repetitive  Tests  and  One-Time  Inspection 

(d)  For  airplanes  on  which  an  overwing 
heater  blanket  system  was  installed  without 
installation  of  a  heater  protection  panel 
(HPP)  or  an  equipment  protection  device 
(EPD)  prior  to  the  effective  date  of  this  AD: 
Within  60  d^s  after  the  effective  date  of  this 
AD,  accomplish  the  actions  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-071,  Revision  02,  dated 
February  6, 1996;  or  McDonnell  Douglas 
Service  Bulletin  MD80-30-078,  Revision  01, 
dated  April  8, 1997:  Accomplish  paragraphs 
(d)(l)(i)  and  (d)(l)(ii)  of  this  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket, 
prying  damage  on  the  panel,  and  fuel 
leakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD8O-30A087,  dated 
September  22, 1997.  And, 

(ii)  Accomplish  paragraph  (d)(l)(ii)(A)  or 
(d)(l)(ii)(B)ofthisAD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22,  1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  imtil  installation  of  an  HPP 
in  accordance  with  paragraph  (f)(l)(i)  or 
(f)(l)(ii)  of  this  AD.  as  applicable. 

(B)  Deactivate  the  overwing  heater  blanket 
system  until  accomplishment  of  dielectric    . 
withstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(l)(ii)(A).  If  the 
ovenaring  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b).  and  (c)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Insftection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
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cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  For  airplanes  on  which  the  overwing 
heater  blanket  system  was  installed  in 
accordance  with  TDG  Aerospace,  Inc.,  STC 
SA6042NM:  Accomplish  paragraphs  (d)(2)(i) 
and(d)(2)(ii)ofthis  AD. 

(i)  Remove  secondary  access  covers,  and 
perform  a  one-time  detailed  visual  inspection 
to  detect  discrepancies  (mechanical  damage 
or  punctures  in  the  upper  skin  of  the  blanket. 

f trying  damage  on  the  panel,  and  fuel 
eakage)  of  the  overwing  heater  blanket,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD8O-30A087,  dated 
September  22,  1997.  And, 
j         (ii)  Accomplish  paragraph  (d)(2)(ii)(A)  or 
'     (d)(2)(ii)(B)ofthisAD. 

(A)  Perform  dielectric  withstanding  voltage 
and  resistance  tests  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087.  dated  September  22. 1997. 
Repeat  the  tests  thereafter  at  intervals  not  to 
exceed  150  days,  until  installation  of  an  EPD 
in  accordance  with  paragraph  (f)(2)(i)  of  this 
AD. 

(B)  Deactivate  overwing  heater  blanket 
system  until  accomplishment  of  dielectric 
withstanding  voltage  and  resistance  tests 
specified  in  paragraph  (d)(2)(ii)(A).  If  the 
overwing  heater  blanket  system  is 
deactivated  as  provided  by  this  paragraph, 
continue  to  accomplish  the  requirements  of 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

Corrective  Action 

(e)  If  any  discrepancy  is  detected  during 
any  inspection  or  test  performed  in 
accordance  with  paragraph  (d)  of  this  AD, 
prior  to  further  flight,  repair  or  replace  the 
affected  heater  blanket,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-30A087,  dated  September  22.  1997; 
except  as  provided  in  paragraph  (h)  of  this 
AD. 

Note  3:  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-30A087,  dated  September  22. 
1997.  references  TDG  Aerospace  Document 
E95-451,  Revision  B.  dated  January  31. 1996. 
as  an  additional  source  of  service  information 
for  accomplishment  of  repair  or  replacement 
of  the  overwing  heater  blanket. 

Installation  of  Overwing  Heater  Blanket  or 
Primary  Upper  Wing  Ice  Detection  System 

(f)  Within  3  years  after  the  effective  date  of 
this  AD.  do  the  requirements  of  either 

;     paragraph  (f)(1)  or  (f)(2)  of  this  AD. 

'         (1)  Do  the  actions  specified  in  paragraph 
(f)(l)(i)  or  (f)(l)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  listed  in  Group  1  in 
McDonnell  Douglas  ServiceBulletin  MD80- 
30-090.  dated  October  19. 1999:  Install  an 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-071.  Revision  02,  dated 
February  6. 1996;  and  modify  and  reidentify 
the  existing  HPP  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090  Modification  of  the  existing  HPP  in 
accordance  with  this  paragraph  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  (d)(l)(ii)(A)  of  this 
AD. 

(ii)  For  airplanes  listed  in  Group  2  in  . 
McDonnell  Douglas  Service  Bulletin  MD80- 


30-090.  dated  October  19. 1999:  bistall  an 
overwing  heater  blanket  system  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-30-078.  Revision  01.  dated 
April  8. 1997;  and  install  an  HPP  and 
associated  wiring  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
30-090.  Installation  of  an  HPP  and  associated 
wiring  in  accordance  with  this  paragraph 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by 
(d)(l)(ii)(A)ofthisAD. 

Note  4:  For  other  airplanes, 
accomplishment  of  the  requirements  of 
paragraph  (f)(l)(i)  or  (f)(l)(ii)  of  this  AD  may 
be  acceptable  per  paragraph  (i)(l)  of  this  AD. 

(2)  Accomplish  the  actions  specified  in 
either  paragraph  (f)(2)(i).  (f)(2)(ii).  or  (f)(2)(iii) 
of  this  AD. 

(i)  Install  an  overwing  heater  blanket 
system,  and  install  an  EPD  that  provides  a 
circuit  protection  function  to  the  overwing 
heater  blanket,  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (AGO).  FAA. 
Installation  of  an  EPD  in  accordance  with 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
(d)(2)(ii)(A)ofthisAD. 

Note  5:  Installation  of  an  overwing  heater 
blanket  system  and  installation  of  an  EPD 
that  provides  a  circuit  protection  function  to 
the  overwing  heater  blanket,  in  accordance 
with  TDG  Aerospace,  Inc.,  SA6042NM.  or 
TDG  Master  Drawing  List  (MDL)  E93-104. 
Revision  R.  dated  October  25,  2000;  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (f)(2)(i)  of  this  AD 

(ii)  Install  an  overwing  heater  blanket 
system  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles  AGO. 

Note  6:  Installation  of  an  overwing  heater 
blanket  system  in  accordance  with 
AlliedSignal  STC  SA6061NM,  is  an  approved 
means  of  compliance  with  the  requirements 
of  paragraph  (f)(2)(ii)  of  this  AD. 

(iii)  Install  an  FAA-approved  primary 
upper  wing  ice  detection  system  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  AGO. 

Note  7:  Boeing  (McDonnell  Douglas)  has 
received  FAA  approval  of  an  acceptable 
primary  upper  wing  ice  detection  system. 
This  modification  has  been  assigned  a  Boeing 
(McDonnell  Douglas)  service  bulletin  number 
but,  at  this  time,  no  service  bulletin  is 
available. 

AFM  Revision 

(g)  Except  as  provided  by  paragraph  (h)  of 
this  AD,  prior  to  further  flight  after 
accomplishment  of  the  installation  required 
by  paragraph  (f)(1)  or  (f)(2)  of  this  AD,  revise 
the  Limitations  Section  of  the  FAA-approved 
AFM  to  include  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM.  After  accomplishment  of  the 
installation  required  by  paragraph  (f)(1)  or 
(f)(2)  of  this  AD  and  this  AFM  revision,  the 
AFM  revisions  required  by  paragraphs  (a) 
and  (b)  of  this  AD  may  be  removed  from  the 
AFM,  and  the  inspection  aids  required  by 
paragraph  (c)  of  this  AD  may  be  removed 
from  the  airplane. 


"Ice  on  Wing  Upper  Surfaces 
CAUTION 

Ice  shedding  from  the  wing  upper  surface 
during  takeoff  can  cause  severe  damage  to 
one  or  both  engines,  leading  to  surge, 
vibration,  and  complete  thrust  loss.  The 
formation  of  ice  can  occur  on  wing  surfaces 
during  exposure  of  the  airplane  to  normal 
icing  conditions.  Clear  ice  can  also  occur  on 
the  wing  upper  surfaces  when  cold-soaked 
fuel  is  in  the  main  wing  fuel  tanks,  and  the 
airplane  is  exposed  to  conditions  of  high 
humidity,  rain,  drizzle,  or  fog  at  ambient 
temperatures  well  above  freezing.  Often,  the 
ice  accumulation  is  clear  and  difficult  to 
detect  visually.  The  ice  forms  most 
frequently  on  the  inboard,  aft  comer  of  the 
main  wing  tanks.  [END  OF  CAUTIONARY 
NOTE]" 

(h)  An  airplane  may  be  operated  with  an 
inoperative  overwing  heater  blanket  or 
primary  upper  wing  ice  detection  system  for 
10  days  per  the  Master  Minimum  Equipment 
List  (MMEL),  provided  that  the  actions 
specified  in  paragraphs  (h)(1).  (h)(2).  and 
(h)(3)  of  this  AD  are  done  before  further 
flight. 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM. 

"Ice  on  Wing  Upper  Surfaces 
CAUTION 

The  wing  upper  surfaces  must  be 
physically  checked  for  ice  when  the  airplane 
has  been  exposed  to  conditions  conducive  to 
ice  formation.  Takeoff  may  not  be  initiated 
unless  the  flight  crew  verifies  that  a  visual 
check  and  a  physical  (hands-on)  check  of  the 
wing  upper  surfaces  have  been 
accomplished,  and  that  the  wing  is  clear  of 
ice  accumulation  when  any  of  the  following 
conditions  occur: 

(1)  When  the  ambient  temperature  is  less 
than  50  degrees  F  and  high  humidity  or 
visible  moisture  (rain,  drizzle,  sleet,  snow, 
fog,  etc.)  is  present; 

(2)  When  frost  or  ice  is  present  on  the 
lower  surface  of  either  wing; 

(3)  After  completion  of  de-icing. 
When  inspection  aids  (i.e.  tufts,  decals, 

mount  pads,  painted  symbols,  and  paint 
stripes)  are  installed  in  accordance  with 
McDonnell  Douglas  MD-60  Service  Bulletin 
30-59,  the  physical  check  may  be  made  by 
assuring  that  all  installed  tufts  move  freely. 

NOTE 

This  limitation  does  not  relieve  the 
requirement  that  aircraft  surfaces  are  free  of 
frost,  snow,  and  ice  accumulation,  as 
required  by  Federal  Aviation  Regulations 
§§  91.527  and  121.629.  [END  OF  NOTE)"" 

(2)  Revise  the  CDL  Appendix  of  the  FAA- 
approved  AFM  to  include  the  following.This 
may  be  accomplished  by  inserting  a  copy  of 
this  AD  in  the  AFM. 

"30-80-01     Triangular  Decal  and  Tuft 
Assemblies 

Up  to  two  (2)  decals  or  tufts  per  side  may 
be  missing,  provided: 

(a)  At  least  one  decal  and  tuft  on  each  side 
is  located  along  the  aft  spar  line;  and 
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(b)  The  tufts  are  used  for  performing  the 
physical  check  to  determine  that  the  upper 
wing  is  &ee  of  ice  by  observing  that  the  tufts 
move  freely. 

Up  to  eight  (8)  decals  and/or  tufts  may  be 
missing,  provided: 

(a)  Takeoff  may  not  be  initiated  unless  the 
flight  crew  verifles  that  a  physical  (hands-on) 
check  is  made  of  the  upper  wing  in  the 
location  of  the  missing  decals  and/or  tufts  to 
assure  that  there  is  no  ice  on  the  wing  when 
icing  conditions  exist: 

OR 

(b)  When  the  ambient  temperature  is  more 
than  50  degrees  F." 

(3)  Install  inspection  aids  (i.e..  tufts,  decals, 
mount  pads,  painted  symbols,  and  paint 
stripes]  on  the  inboard  side  of  the  wings' 
upper  surfeces,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18.  1989:  Revision  1.  dated 
January  5, 1990;  or  Revision  2.  dated  August 
15.  1990. 

Ahemative  h4ethods  of  Compliance 

(iMl)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
ftfovides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACO,  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

(2)  The  following  alternative  methods  of 
compliance  (AMOC)  were  approved 
previously  per  AD  92-03-02,  amendment 
39-8156,  and  are  approved  as  AMOC^  with 
the  indicated  paragraphs  of  this  AD: 

(i)  Installation  of  a  non-skid,  striped 
triangular  symbol  per  Option  5  of  McDonnell 
Douglas  Service  bulletin  MD80-3O-059, 
Revision  4  though  Revision  7,  is  approved  as 
an  AMOC  with  paragraph  (b)  of  this  AD. 

(ii)  Revision  of  the  Configuration  Deviation 
List  (CDL)  Appendix  of  the  AFM  by  inserting 
a  copy  of  CDL  Appendix,  Section  I,  Page  2  A, 
dated  March  10,  1993,  into  the  AFM,  is 
approved  as  an  AMOC  with  paragraph  (c)  of 
this  AD. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(k)  The  actions  required  by  paragraphs  (c), 
(d),  (e),  (f)(1).  and  (h)(3)  of  this  AD  shall  be 
done  in  accordance  with  the  applicable 
service  document  identified  in  Table  1  of  this 
AD. 


Table  1.— Referenced  Service 
Documents 


Service  document 

Revision 
level 

Date 

McDonneN  Douglas 

Original  ... 

Sept.  18, 

Service  BuHetin 

1989. 

30-59 

McDonnell  Douglas 

1  

Jan.  5. 

Service  BuHetin 

1990. 

30-59. 

McDonneN  Douglas 

2  

Aug.  15. 

Service  BuNelin 

1990. 

30-59 

McDonneM  Douglas 

Original  ... 

Sert.22. 

Ateft  Sen/toe  Bul- 

l597. 

letin  MD80- 

30A087 

McDonnell  Douglas 

Ofigintf  ... 

Oct.  19. 

Service  BuHetin 

1999. 

MD80-30-090. 

McDonnell  Douglas 

01  

Apr.  8. 

Senm»  BuNetin 

1997. 

MO80-3O-078. 

McDonneH  Douglas 

02  

Feb.  6. 

Service  BuHetin 

1996 

MO80-a0-071. 

(1)  The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin  30-59, 
dated  September  18, 1989;  McDonnell 
Douglas  Service  Bulletin  30-59,  Revision  1, 
dated  January  5,  1990;  and  McDonnell 
Douglas  Service  Bulletin  30-59,  Revision  2, 
dated  August  15, 1990;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  17, 1992  (57  FR  2014, 
January  17.  1992). 

(2)  The  incorporation  by  reference  of  the 
remaining  service  bulletins  listed  in  Table  1 
of  this  AD,  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  May  7, 
2001  (66  FR  17499,  April  2,  2001). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Aircraft  Croup,  Long  Beach 
Division,  3855  Lakewood  Boulevard,  Long 
Beach,  California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A  (D800- 
0024).  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood.  California;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(1)  The  effective  date  of  this  amendment 
remains  May  7.  2001. 

Issued  in  Renton,  Washington,  on  May  30. 
2001. 

Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  01-14040  Filed  6-8-01;  8:45  am) 
BILLMQ  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  9fr-NM-283-AD;  Amendment 
3»-12248;  AD  2001-1 1-061 

RIN2120-AA64 

Airworthlnaas  DIractivaa;  Boeing 
Modal  747  Sariaa  Airpianaa 

AGENCY:  Fedwal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100  series  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
cracking  of  the  outer  diord  of  the  body 
station  (BS)  1480  upper  and  lower 
bulkhead  and  longeron  splice  fitting; 
repair,  if  necessary;  and  modification  of 
the  skin  splice  plate,  the  outer  chord 
splice  fitting,  and  the  stringer  interface 
of  the  lower  bulkhead,  if  necessary.  This 
amendment  revises  the  applicability  of 
the  existing  AD  to  add  additional 
airplanes,  requires  accomplishment  of 
previously  optional  inspections  and 
clarifies  those  inspections,  extends 
certain  compliance  times,  and  requires 
additional  work  in  certain  areas.  This 
amendment  is  prompted  by  reports  that 
fatigue  cracking  has  been  foimd  in  the 
outer  chord  of  the  BS  1480  bulkhead  at 
the  overwing  longeron  splice  on 
airplanes  not  subject  to  ihe  existing  AD. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  skin,  splice  fittings, 
bulkhead  web,  and  outer  chord  of  the 
BS  1480  upper  and  lower  bulkhead  and 
longeron  splice  fitting,  which  could 
result  in  reduced  structural  integrity  of 
the  fuselage  and  the  inability  to  carry 
limit  load. 
DATES:  Effective  July  16,  2001. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
53A2390,  Jlevision  1;  including 
Appendices  A,  B.  C.  and  D;  dated  July 
6,  2000;  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  16,  2001. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
53A2390.  dated  July  31,  1997.  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  October  7,  1998  (63  FR 
50508,  September  22,  1998). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
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Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-20-25, 
amendment  39-10791  (63  FR  50508, 
September  22, 1998),  which  is 
applicable  to  certain  Boeing  Model  747- 
100  series  airplanes,  was  published  in 
the  Federal  Register  on  November  9, 
2000  (65  FR  67311).  The  action 
proposed  to  revise  the  applicability  of 
the  existing  AD  to  add  additional 
airplanes,  require  accomplishment  of 
previously  optional  inspections  and 
clarify  those  inspections,  extend  certain 
compliance  times,  and  require 
additional  work  in  certain  areas. 

Comments 

Interested  persons  have  been  aHorded 
an  opportimity  to  participate  in  the 
maldng  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Revise  Statement  of  Unsafie  Condition 

One  commenter  requests  that  the  FAA 
revise  the  statement  of  unsafe  condition 
in  various  places  in  the  proposed  AD. 
The  statement  appears  as  follows  in  the 
proposal:  "The  actions  specified  in  this 
proposed  AD  are  intended  to  detect  and 
correct  fatigue  cracking  of  the  outer 
chord*   *   *."  The  commenter  states 
that  cracking  has  also  been  found  in  the 
skin,  splice  fittings,  and  bulkhead  web, 
in  addition  to  the  outer  chord.  The  FAA 
concins  with  the  commenter's  request, 
and  has  changed  this  statement 
accordingly  in  various  locations  in  this 
final  rule. 

Give  Credit  for  Revision  1  of  Service 
Bulletin 

One  commenter  requests  that  the  FAA 
revise  the  proposed  rule  to  refer  to 
Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1;  including 
Appendices  A,  B,  C,  and  D;  dated  July 
6,  2000;  in  addition  to  the  original  issue 
of  the  service  bulletin;  as  an  acceptable 
source  of  service  information  for 
paragraph  (a)(2).  As  justification  for  its 
request,  the  commenter  states  that 


operators  of  Boeing  Model  747-400 
series  airplanes  may  not  have  the 
original  issue  of  the  service  bulletin 
available.  The  commenter  also  asks  the 
FAA  to  revise  Note  2  of  the  proposed 
AD  to  refer  to  Revision  1. 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request,  but  not  with 
its  justification  because  paragraph  (a)(2) 
of  this  AD  does  not  apply  to  Model  747- 
400  series  airplanes.  The  FAA 
acknowledges,  however,  that  Boeing 
Alert  Service  Bulletin  747-53A2390, 
Revision  1 ,  has  previously  been 
approved  as  an  alternative  method  of 
compliance  for  the  actions  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
To  clarify  this,  the  FAA  has  revised  this 
final  rule  to  add  Note  2  after  paragraph 
(a)  of  this  AD,  which  states  that 
Revision  1  has  been  approved  as  an 
alternative  method  of  compliance  for 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 
(Subsequent  notes  have  been 
renumbered  accordingly.)  Also,  the  FAA 
has  revised  Note  3  of  this  final  rule 
(which  was  Note  2  of  the  proposed  rule) 
to  refer  to  Revision  1  as  well  as  the 
original  issue  of  the  service  bulletin. 

Revise  Various  Paragraphs  for 
Clarification 

One  commenter  requests  that,  for 
clarity,  the  FAA  make  the  following 
changes  to  the  proposed  rule,  for  the 
following  reasons: 

•  Revise  the  phrase  "in  accordance 
with  the  flight  safety  inspection 
program"  to  "in  accordance  with  the 
after[-]modification  inspection 
program"  in  paragraphs  (d)(2),  (e)(2), 
and  (g)(2),  because  the  inspections 
following  the  Plan  "B"  modification 
should  not  be  confused  with  the  flight 
safe^  inspections  for  Plan  "A." 

•  Revise  the  reference  to  Figiues  6 
and  7  in  paragraph  (e)(1)  of  the 
proposed  rule  to  refer  to  only  Figure  6, 
because  Figure  7  includes  a  one-time 
inspection  already  required  under 
paragraph  (e). 

•  Revise  the  reference  to  "Figure  3  or 
Figine  8"  in  paragraph  (g)(1)  to  read 
"Figures  3  and  8,"  because  Figures  3 
and  8  are  both  necessary  to  accomplish 
inspections  per  Plan  "A." 

•  Revise  tne  statement  "Except  as 
provided  by  paragraph  (b)  of  this  AD" 
in  paragraph  (i)  of  the  proposed  rule  to 
read  "Except  as  provided  by  paragraph 
(a)(l)(i)  or  fb)  of  this  AD."  Paragraph 
(a)(l)(i)  also  provides  for  repairs  in 
accordance  with  a  method  approved  by 
the  Manager,  Seattle  ACO;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  DER. 

The  FAA  concurs  with  the 
commenter's  requests,  and  has  revised 


the  appropriate  paragraphs  of  this  final 
rule  accordingly. 

The  same  commenter  requests  that  the 
FAA  revise  paragraph  (d)(1),  paragraph 
(e).  paragraph  (e)(2),  paragraph  (g)(1), 
and  paragraph  (i)  to  refer  to  the  original 
issue  of  Boeing  Alert  Service  Bulletin 
747-53A2390,  dated  July  31,  1997,  in 
addition  to  Revision  1 ,  as  an  acceptable 
soince  of  service  information  for  the 
actions  in  those  paragraphs.  The 
commenter  states  that  operators  that 
accomplished  requirements  in 
accordance  with  the  original  issue  of  the 
service  bulletin  should  receive  credit  for 
these  actions. 

The  FAA  concurs  with  the  intent  of 
the  commenter's  request,  and  has  added 
a  new  note.  Note  6,  to  this  AD  to  state 
that  accomplishment  of  the  actions 
specified  in  paragraphs  (d)(1),  (e),  (e)(2), 
(g)(1),  and  (i)  of  this  AD,  in  accordance 
with  the  original  issue  of  Boeing  Alert 
Service  Bulletin  747-53A2390,  is 
acceptable  for  compliance  with  those 
paragraphs. 

Revise  Paragraph  (i)  To  Require  FAA- 
Approved  Repairs 

One  commenter  requests  that  the  FAA 
revise  paragraph  (i)  to  require  that 
damage  beyond  the  repair  limits 
specified  in  the  service  bulletin  be 
repaired  according  to  a  method 
approved  by  the  FAA.  The  commenter 
states  that  operators  must  contact 
Boeing  or  the  FAA  to  ensine  that 
damage  beyond  the  specified  limits  is 
repaired  so  that  the  repair  meets  the 
FAA  type  certificate,  and  to  have  the 
repaired  structure  evaluated  for  reduced 
inspection  thresholds  and  repeat 
intervals.  (Structure  at  fastener  holes 
that  are  oversized  beyond  the  limits  in 
the  service  bulletin  will  have  reduced 
fatigue  life,  and  cracks  in  the  area  may 
grow  rapidly.) 

The  FAA  partially  concins  with  the 
commenter's  request.  The  FAA 
considers  that,  as  proposed,  paragraph 
(b)  of  this  AD  would  already  require  that 
operators  repair  any  damage  outside  the 
limits  specified  in  the  service  bulletin  in 
accordance  with  a  method  approved  by 
the  FAA  or  with  data  meeting  the  tyjw 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the 
Manager,  Seattle  Aircraft  Certification 
Office,  to  make  such  findings.  However, 
the  FAA  finds  that  explicitly  stating  this 
requirement  in  paragraph  (i)  may  clarify 
the  requirements  of  that  paragraph. 
Thus,  the  FAA  has  revised  paragraph  (i) 
in  this  final  rule  accordingly. 
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Add  Grace  Period  for  and  Clarify 
Paragraph  (f)(2) 

One  commenter  requests  that  the  FAA 
revise  the  comphance  time  in  paragraph 
(f)(2)  of  the  proposed  AD  from  "Prior  to 
the  accumulation  of  20,000  total  flight 
cycles,  or  at  the  time  of  the  next 
scheduled  inspection  of  the  lower 
bulkhead  in  accordance  with  paragraph 
{a)(2)  of  this  AD,  whichever  occurs 
later."  to  "20,000  total  flight  cycles, 
within  1 ,000  flight  cycles  of  the 
effective  date  of  the  AD,  or  within 
10,000  flight  cycles  of  the  previous 
inspections  accomplished  in  accordance 
with  paragraph  (g)(1)  of  this  AD, 
whichever  occurs  latest."  The 
commenter  states  that  the  proposed 
compliance  time  could  cause  airplanes 
to  be  grounded  if  an  airplane  has  more 
than  20,000  total  flight  cycles  but  has 
not  previously  been  inspected  per 
paragraph  (a)(2). 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  compliance 
times  in  paragraph  (f)(2)  only  apply  if  an 
inspection  of  the  lower  bulkhead  has 
been  done  per  paragraph  (a)(2).  If  an 
airplane  has  not  been  inspected  per 
paragraph  (a)(2),  then  the  compliance 
time  in  paragraph  (f)(1),  which  includes 
a  grace  period  of  1 ,000  flight  cycles  after 
the  effective  date  of  this  AD,  applies.  No 
change  is  necessary  in  this  regard. 

Also  in  reference  to  paragraph  (f)(2), 
the  commenter  notes  that  paragraph 
(a)(2)  tells  operators  how,  but  not  when, 
to  inspect  the  bulkhead  splice  and 
bulkhead  stringer  interfaces.  The  FAA 
infers  that  the  commenter  is  requesting 
that  the  FAA  clarify  the  reference  to 
paragraph  (a)(2)  in  paragraph  (f)(2)  of 
this  AD,  and  the  FAA  concurs  with  this 
request.  Paragraph  (a)(2)(ii)  states  that 
repetitive  inspections  are  to  be 
accomplished  according  to  the  flight 
safety  inspection  program,  as  specified 
in  Figures  1  and  3  of  the  service 
bulletin.  Figure  3  specifies  the  10,000- 
flight-cycle  repetitive  interval. 
Therefore,  the  FAA  finds  that  paragraph 
(f)(2)  of  this  AD  should  refer  to 
paragraph  (a)(2)(ii)  of  this  AD.  and  has 
revised  that  paragraph  accordingly. 

Increase  Threshold  for  Inspections  of 
Splice  Area  and  Stringer  Interface 

One  commenter  requests  that  the  FAA 
revise  the  proposed  ride  to  increase  the 
compliance  threshold  for  the 
inspections  of  the  splice  area  (frt)m 
16,000  total  flight  cycles)  and  the 
stringer  interface  (from  20.000  total 
flight  cycles).  The  commenter  suggests  a 
threshold  of  25.000  total  flight  cycles. 
The  commenter  bases  its  request  on 
inspections  of  its  airplanes,  many  of 
which  had  more  than  25,000  totd  flight 


cycles  at  the  time  of  inspection.  Though 
cracks  were  found,  all  were  small 
enough  to  be  removed  by  oversizing 
holes  or  installing  bushing  repairs. 

The  FAA  does  not  concur  with  the 
commenter's  request.  Service 
information  from  the  airplane 
manu&cturer  shows  that  large  bulkhead 
repairs  have  been  necessary  on 
airplanes  in  Groups  1  through  3  with  as 
few  as  19,387  total  flight  cycles.  Also, 
replacement  of  bulkhead  cap  fittings  has 
been  necessary  on  airplanes  in  Groups 
4  through  18  with  as  few  as  13,206  total 
fUght  cycles.  These  findings  are 
consistent  with  the  fact  that  the  subject 
cracking  is  caused  by  fatigue,  which  can 
initiate  cracks  on  airplanes  at  a  wide 
range  of  flight  cycles.  In  view  of  this 
information,  the  fact  that  the  commenter 
found  no  large  cracks  on  its  airplanes, 
though  the  airplanes  had  more  than 
25,000  total  flight  cycles,  does  not 
justify  an  increase  in  the  compliance 
threshold.  The  FAA  finds  that  the 
proposed  compliance  times  are 
necessary  to  ensure  an  adequate  level  of 
safety,  and  no  change  to  the  final  rule 
is  necessary  in  this  regard. 

Request  To  Delete  References  to 
Appendices 

One  commenter  requests  that  the  FAA 
revise  paragraphs  (c),  (d),  (d)(1),  and 
(d)(2)  of  the  proposed  rule,  to  delete  the 
references  to  Appendices  C  and  D  of  the 
service  bulletin.  The  commenter  states 
that  these  paragraphs  apply  to  airplanes 
in  Groups  1  through  3,  but  Appendices 
C  and  D  of  the  service  bulletin  only 
apply  to  airplanes  in  Groups  4  through 
22.  The  commenter  also  asks  the  FAA 
to  revise  paragraph  (e)  to  delete  the 
reference  to  Appendix  B  of  the  service 
bulletin,  because  paragraph  (e)  applies 
to  airplanes  in  Groups  4  through  22,  but 
Appendix  B  of  the  service  bulletin  only 
applies  to  airplanes  in  Groups  1  through 
3. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  references  to 
the  appendices  with  which  the 
commenter  is  concerned  are  included  in 
those  paragraphs  as  a  citation  of  the  full 
service  bulletin  reference  (Boeing  Alert 
Service  Bulletin  747-53A2390,  Revision 
1;  including  Appendices  A,  B,  C,  and  D; 
dated  July  6,  2000).  If  a  service  bulletin 
includes  one  or  more  appendices  which 
are  numbered  separately  from  the  main 
body  of  the  service  bulletin,  the  Office 
of  the  Federal  Register  requires  the  FAA 
to  specify  all  appendices  as  part  of  every 
full  citation  of  the  service  bulletin.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 


Give  Credit  for  Previous 
Accomplishment  of  Paragraph  (e) 

One  commenter  requests  that  the  FAA 
revise  paragraph  (e)  of  the  proposed  AD 
to  give  credit  for  inspections 
accomplished  prior  to  the  effective  date 
of  the  AD.  The  commenter  specifically 
requests  that  the  FAA  include  a  grace 
period  of  6,000  flight  cycles  since  the 
last  inspection  in  accordance  with 
paragraph  (e)(1)  of  the  AD.  (The 
repetitive  interval  for  the  subject 
inspection  is  6,000  flight  cvcles.) 

"rhe  FAA  concurs  with  the 
commenter's  intent,  but  notes  that  credit 
for  previously  accomplished  AD  actions 
is  always  given  by  means  of  the  phrase 
included  in  every  AD,  "Required  as 
indicated,  urdess  accomplished 
previously."  No  change  to  the  final  rule 
is  necessary  in  this  regard. 

Qariiy  Paragraphs  (d)(2),  (e)(2).  and 
(8M2) 

One  commenter  requests  that  the  FAA 
revise  paragraphs  (d)(2),  (e)(2),  and 
(g)(2)  of  the  proposed  rule  to  state, 
"*  *  *  this  paragraph  postpones  the 
repetitive  inspection  requirements 
*  *  *"  rather  than,  "*  *  *  this 
paragraph  terminates  the  repetitive 
inspection  requirements."  The 
commenter  states  that  the  actions  in  the 
service  bulletin  do  not  terminate 
inspections,  but  rather  postpone 
inspections  imtil  10,000,  16,000.  or 
20,000  flight  cycles,  as  applicable,  after 
modification. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  sentences  in 
the  paragraphs  to  which  the  commenter 
refers  specify  termination  of  the 
repetitive  inspection  requirements 
under  Plan  "A."  The  paragraphs  to 
which  the  commenter  refers  clearly  state 
that  inspections  must  still  be 
accomplished  in  accordance  with  the 
after-modification  inspection  program. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. ' 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biu'den 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,128  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  259  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 
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AD  98-20-25  applies  to  airplanes 
listed  in  Groups  1  through  3  of  the 
service  bulletin.  The  detailed  visual 
inspection  that  is  currenUy  offered  as 
one  alternative  for  compliance  with  AD 
98-20-25  takes  approximately  16  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu«s,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $960  per 
airplane,  per  inspection  cycle. 

For  airplanes  listed  in  Groups  1 
through  3  in  the  service  bulletin  (34 
U.S.-registered  airplanes),  the  new 
detailed  visual,  ultrasonic,  and  open 
hole  high  frequency  eddy  ciurent 
(HFEC)  inspections  of  the  upper 
bulkhead  area  that  are  required  by  this 
AD  will  take  approximately  32  work 
hoius  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  these  inspections  on  U.S.  operators  is 
estimated  to  be  $65,280,  or  $1,920  per 
airplane,  per  inspection  cycle. 

For  airplanes  listed  in  Groups  4 
through  22  in  the  service  bulletin  (191 
U.S.-registered  airplanes),  the  new 
detailed  visual,  ultrasonic,  and  open 
hole  HFEC  inspections  of  the  upper 
bulkhead  area  that  are  required  by  this 
AD  will  take  approximately  22  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu. 
Based  on  these  figtires,  the  cost  impact 
of  these  inspections  on  U.S.  operators  is 
estimated  to  be  $252,120,  or  $1,320  per 
airplane,  per  inspection  cycle. 

For  all  airplanes  listed  in  the 
applicability  of  this  AD  (259  U.S.- 
registered  airplanes),  the  new  detailed 
visual,  ultrasonic,  and  open  hole  HFEC 
inspections  of  the  lower  bulkhead/ 
stringer  interface  area  that  are  required 
by  this  AD  will  take  approximately  30 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figiues,  the  cost 
impact  of  these  required  inspections  on 
U.S.  operators  is  estimated  to  be 
$466,200,  or  $1,800  per  airplane,  per 
inspection  cycle. 

llie  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amanctod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10791  (63  FR 
50508,  September  22,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12248,  to  read  as 
follows: 

2001-11-06  Boeing:  Amendment  39-12248. 
Docket  98-NM-283-AD.  Supersedes  AD 
98-20-25.  Amendment  39-10791. 

Applicability:  Model  747  series  airplanes, 
line  numbers  (L/N)  1  through  1254  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)(l)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  skin,  splice  fittings,  bulkhead  web.  and 
outer  chord  of  the  body  station  (BS)  1480 
bulkhead  at  the  overwing  longeron  splice, 
which  could  result  in  reduced  structural 
integrity  of  the  fuselage  and  the  inability  to 
carry  limit  load,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  9S-20- 
25:  Repetitive  Inspections  and  Repair 

(a)  For  Model  747-100  series  airplanes,  L/ 
N  1  through  87  inclusive:  Prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  45  days  after  October  7, 1998  (the 
effective  date  of  AD  98-20-25,  amendment 
39-10791),  whichever  occurs  later, 
accomplish  either  paragraph  (a)(1)  or  (a)(2)  of 
this  AD. 

Note  2:  Inspections  per  Boeing  Alert 
Service  Bulletin  747-53A2390,  Revision  1; 
including  Appendices  A.  B,  C.  and  D;  dated 
July  6.  2000;  have  been  approved  as  an 
alternative  method  of  compliance  for  the 
actions  in  paragraphs  (a)(1)  and  (a)(2)  of  this 
AD. 

(1)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  longeron  splice  fitting 
at  BS  1480,  the  forward  side  of  the  outer 
chord  of  the  BS  1480  bulkhead  at  the 
longeron  splice  fitting  attachment  bolts,  and 
the  aft  side  of  the  outer  chord  of  the  BS  1480 
bulkhead  within  two  inches  above  the  outer 
chord  splice  fitting,  on  both  the  left  and  right 
sides  of  the  airplane. 

Note  3:  Figure  5  of  Boeing  Alert  Service 
Bulletin  747-53A2390,  dated  July  31. 1997, 
and  Revision  1,  dated  July  6,  2000.  provides 
an  exploded  view  of  the  structural 
components  of  the  splice  area  for  the  purpose 
of  parts  identification.  (However,  paragraph 
(a)(1)  of  this  AD  does  not  require  the 
inspection  described  in  Figure  5.) 

Note  4:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(i)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (A(X)).  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 
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ACO.  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

(ii)  Repeat  the  detailed  visual  inspection 
thereafter  at  intervals  not  to  exceed  250  flight 
cycles,  until  the  initial  inspection  required 
by  paragraph  (a)(2)  or  (d)  of  this  AD  is 
accomplished. 

(2)  Perform  detailed  visual,  ultrasonic,  and 
open  hole  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  cracking  of  the 
upper  and  lower  bulkhead,  bulkhead  outer 
chord,  web.  skin,  splice  comptonents,  and 
lower  bulkhead/stringer  interfece,  in 
accordance  with  Figures  5  and  8  of  Boeing 
Alert  Service  Bulletin  747-53A2390,  dated 
July  31, 1997.  Additionally,  for  airplanes  on 
which  the  inspection  in  "Plan  B"  of  the 
service  bulletin  is  accomplished,  modify  the 
skin  splice  plate,  the  outer  chord  splice 
fitting,  and  the  stringer  interface  of  the  lower 
bulkhead,  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  these  actions 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(i)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  the 
service  bulletin,  except  as  provided  by 
paragraph  (b)  of  this  AD. 

(ii)  Repeat  the  insp>ections  thereafter  in 
accordance  with  the  flight  safety  inspection 
program  specified  in  Figures  1  and  3  of  the 
service  bulletin. 

(b)  Where  the  service  bulletin  specifies  that 
the  manufacturer  may  be  contacted  for    ■ 
disposition  of  certain  repair  conditions, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  ACO;  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 

New  Requirements  ofThis  AD:  Groups  1 
Through  3:  Splice  Area  Work  (Compliance 
Times) 

Note  5:  Airplanes  inspected  in  accordance 
with  paragraph  (a)(2)  of  this  AD  are  not 
required  to  be  ins{>ected  in  accordance  with 
paragraphs  (c)  and  (d)  of  this  AD. 

Note  6:  Accomplishment  of  the  actions 
specified  in  paragraphs  (d)(1),  (e).  (e)(2), 
(g)(1),  and  (i)  of  this  AD;  in  accordance  with 
the  original  issue  of  Boeing  Alert  Service 
Bulletin  747-53A2390.  dated  July  31, 1997; 
is  acceptable  for  compliance  with  those 
paragraphs. 

(c)  For  airplanes  listed  in  Croups  1  through 
3  in  Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1;  including  Appendices 
A.  B,  C,  and  D;  dated  July  6,  2000;  on  which 
the  requirements  of  paragraph  (a)(2)  of  this 
AD  have  NOT  been  accomplished  prior  to  the 
effective  date  of  this  AD:  Accomplish 
paragraph  (d)  of  this  AD  at  the  applicable 
time  specified  in  paragraph  (c)(1),  (c)(2),  or 
(c)(3)  of  this  AD. 


(1)  For  airplanes  on  which  the  ins(>ection 
specified  in  Boeing  Service  Bulletin  747-53- 
2333  has  not  been  accomplished:  Inspect 
prior  to  the  accumulation  of  10,000  total 
flight  cycles,  or  within  1,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(2)  For  airplanes  on  which  the  inspection 
sftecified  in  Boeing  Service  Bulletin  747-53- 
2333  has  been  accomplished,  but  the  full 
modification  specified  in  that  service  bulletin 
has  not  been  accomplished:  Inspect  at  the 
later  of  the  times  specified  in  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  AD. 

(i)  Prior  to  the  accumulation  of  10,000  total 
flight  cycles,  or  within  2,000  flight  cycles 
after  accomplishment  of  the  last  inspection 
in  accordance  with  Boeing  Service  Bulletin 
747-53-2333,  whichever  occurs  first. 

(ii)  Within  1,000  flight  cycles  after  the 
effective  date  of  this  AD. 

(3)  For  airplanes  on  which  the  full 
modification  specified  in  Boeing  Service 
Bulletin  747-53-2333  has  been 
accomplished:  Inspect  at  the  later  of  the 
times  specified  in  paragraphs  (c)(3)(i)  and 
(c)(3)(ii)ofthisAD. 

(i)  Prior  to  the  accumulation  of  16.000  total 
flight  cycles,  or  within  6.000  flight  cycles 
after  accomplishment  of  the  full  modification 
in  accordance  with  Boeing  Service  Bulletin 
747-53-2333,  whichever  occurs  first. 

(ii)  Within  1.000  flight  cycles  after  the 
effective  date  of  this  AD. 

Groups  1  Through  3:  Splice  Area  Work 
(Inspections) 

(d)  For  airplanes  listed  in  Groups  1  through 
3  in  Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1;  including  Appendices 
A,  B.  C.  and  D;  dated  July  6,  2000;  on  which 
the  requirements  of  paragraph  (a)(2)  of  this 
AD  have  NOT  been  accomplished  prior  to  the 
effective  date  of  this  AD:  At  the  applicable 
time  specified  in  paragraph  (c)  of  this  AD, 
accomplish  paragraph  (d)(1)  or  (d)(2)  of  this 
AD.  Accomplishment  of  the  requirements  of 
this  paragraph  constitutes  terminating  action 
for  the  repetitive  inspection  requirements 
specified  in  paragraph  (a)(1)  of  this  AD,  or, 
for  the  upper  bulkhead  splice  area  ONLY,  for 
the  inspection  requirements  sp>ecified  in 
paragraph  (a)(2)  of  this  AD. 

(1)  Plan  "A":  Perform  detailed  visual, 
ultrasonic,  and  HFEC  inspections  to  detect 
cracking  of  the  splice  area,  in  accordance 
with  Plan  "A"  and  Figure  5,  as  defined  in  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2390,  Revision  1; 
including  Appendices  A,  B,  C,  and  D;  dated 
July  6,  2000.  Repeat  the  inspections 
thereafter  in  accordance  with  the  flight  safety 
inspection  program  as  specified  under  Plan 
"A"  and  Figure  1  of  the  service  bulletin. 

(2)  Plan  "B":  Modify  the  skin  splice  plate 
and  outer  chord  splice  fitting  in  accordance 
with  Plan  "B,"  as  defined  in  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-53A2390,  Revision  1; 
including  Appendices  A,  B,  C,  and  D;  dated 
July  6,  2000.  Perform  HFEC  inspections  and 
modification,  then  accomplish  repeat  open 
hole  HFEC  inspections,  in  accordance  with 
the  after-modification  inspection  program,  as 
specified  under  Plan  "B"  and  Figure  1  of  the 
service  bulletin.  Accomplishment  of  the 


modification  and  inspections  in  accordance 
with  this  paragraph  terminates  the  repetitive 
inspection  requirements  in  paragraph  (d)(1) 
of  this  AD. 

Groups  4  Through  22:  Splice  Area  Work 
(Compliance  Time  and  Inspections) 

(e)  For  airplanes  listed  in  Groups  4  through 
22  in  Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1;  including  Appendices 
A,  B,  C.  and  D;  dated  July  6,  2000:  Prior  to 
the  accumulation  of  16,000  total  flight  cycles, 
or  within  1,000  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  detailed  visual  and  ultrasonic 
inspections  to  delect  cracking  of  the 
bulkhead  forward  flange  in  accordance  with 
Figure  7  of  the  service  bulletin,  and 
accomplish  the  requirements  of  either 
paragraph  (e)(1)  or  (e)(2)  of  this  AD. 

(1)  Plan  "A": Perform  open  hole  HFEC 
inspections  to  detect  cracking  of  the  splice 
area,  in  accordance  with  Plan  "A"  and  Figure 
6,  as  defined  in  the  Accomplishment 
Instructions  of  the  service  bulletin.  Repeat 
the  inspections  thereafter  in  accordance  with 
the  flight  safety  inspection  program  as 
specified  under  Plan  "A"  and  in  Figure  2  of 
the  service  bulletin.  * 

(2)  Plan  "B":  Perform  open  hole  HFEC 
inspections  and  modification  of  the  upper 
bulkhead,  bulkhead  outer  chord,  web,  skin, 
and  splice  components;  in  accordance  with 
Plan  "B,"  as  defined  in  the  Accomplishment 
Instructions  of  Boeing  Aleri  Service  Bulletin 
747-53A2390,  Revision  1;  including 
Appendices  A,  B,  C,  and  D;  dated  July  6, 
2000.  Thereafter,  repeat  the  open  hole  HFEC 
inspections  in  accordance  with  the  after- 
modification  inspection  program  as  specified 
under  Plan  "B"  and  Figure  2  of  the  service 
bulletin.  Accomplishment  of  the 
modification  and  inspections  in  accordance 
with  this  paragraph  terminates  the  repetitive 
inspection  requirements  specified  in 
paragraph  (e)(1)  of  this  AD. 

All  Airplanes:  Lower  Bulkhead/Stringer 
Interface  Work  (Compliance  Times) 

(f)  For  all  airplanes  (L/N  1  through  1254 
inclusive):  At  the  applicable  time  specified  in 
paragraph  (f)(1)  or  (f)(2)  of  this  AD, 
accomplish  paragraph  (g)  of  this  AD. 

(1)  For  airplanes  on  which  an  inspection  of 
the  lower  bulkhead  has  NOT  been 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  paragraph  (a)(2) 
of  this  AD:  Inspect  prior  to  the  accumulation 
of  20,000  total  flight  cycles,  or  within  1,000 
flight  cycles  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(2)  For  airplanes  on  which  an  inspection  of 
the  lower  bulkhead  HAS  been  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  paragraph  (a)(2)  of  this  AD: 
Inspect  prior  to  the  accumulation  of  20,000 
total  flight  cycles,  or  at  the  time  of  the  next 
scheduled  inspection  of  the  lower  bulkhead 
in  accordance  with  paragraph  (a)(2)(ii)  of  this 
AD,  whichever  occurs  later. 

All  Airplanes:  Lower  Bulkhead/Stringer 
Interface  Work  (Inspections) 

(g)  For  all  airplanes  (L/N  1  through  1254 
inclusive):  At  the  applicable  time  specified  in 
paragraph  (f)  of  this  AD,  accomplish 
paragraph  (g)(1)  or  (g)(2)  of  this  AD.  For 
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airplanes  having  L/N  1  through  87  inclusive, 
accomplishment  of  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  inspection  requirements  specified  in 
paragraph  (a)(2)  of  this  AD  for  the  lower 
bulkhead/stringer  interface  area  ONLY. 

(1)  Plan  "A":  Perform  detailed  visual  and 
either  ultrasonic  or  open  hole  HFEC 
inspections,  as  applicable,  to  detect  cracking 
of  the  lower  bulkhead/stringer  interface  area, 
in  accordance  with  Plan  "A"  and  Figure  8, 
as  defined  in  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-53A2390,  Revision  1;  including 
Appendices  A,  B,  C,  and  D;  dated  July  6, 
2000.  Repeat  the  inspections  thereafter  in 
accordance  with  the  flight  safety  program  as 
specified  under  Plan  "A"  and  Figures  3  and 
8  of  the  service  bulletin. 

(2)  Plan  "B":  Except  as  provided  by 
paragraph  (h)  of  this  AD,  perform  open  hole 
HFEC  inspections  and  modification  of  the 
lower  bulkhead/stringer  interface  area,  in 
accordance  with  Plan  "B"  and  Figure  19,  as 
defined  in  the  Accomplishment  Instructions 
of  Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1;  including  Appendices 
A,  B,  C,  and  D;  dated  July  6,  2000.  Thereafter, 
repeat  the  detailed  visual  and  either 
ultrasonic  or  open  hole  HFEC  inspections,  as 
applicable,  in  accordance  with  the  after- 
modification  Inspection  program  as  specified 
under  Plan  "B"  and  Figures  3  and  8  of  the 
service  bulletin.  Accomplishment  of  the 
modification  and  inspections  in  accordance 
with  this  paragraph  terminates  the  repetitive 
inspection  requirements  specified  in 
paragraph  (g)(1)  of  this  AD. 

Airplanes  Modified  With  Original  Service 
Bulletin:  Post-Modification  Work 

(h)  For  any  airplane  (L/N  1  through  1254 
inclusive)  on  which  the  modification 
specified  in  paragraph  (g)(2)  was 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  the  original  issue 
of  Boeing  Alert  Service  Bulletin  747- 
53A2390,  dated  July  31. 1997:  Prior  to  the 
accumulation  of  20.000  total  flight  cycles,  or 
within  2,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
accomplish  post-modification  work  in 
accordance  with  Figure  26  of  Boeing  Alert 
Service  Bulletin  747-53A2390,  Revision  1; 
including  Appendices  A,  B,  C,  and  D;  dated 
July  6.  2000. 

Repair 

(i)  Except  as  provided  by  paragraph  (a)(l)(i) 
or  (b)  of  this  AD,  if  any  cracking  is  detected 
during  any  inspection  required  by  this  AD, 
prior  to  further  flight,  repair  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
53A2390,  Revision  1;  including  Appendices 
A,  B,  C,  and  D;  dated  July  6,  2000.  If  any 
damage  is  found  that  is  beyond  the  limits 
specified  in  the  service  bulletin,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approveid  by  the  Manager,  Seattle 
ACO;  or  in  accordance  with  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  DER  who  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph. 


the  approval  letter  must  s[>ecifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(j)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
98-20-25,  amendment  39-10791,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (a)  of  this  AD. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(1)  Except  as  provided  by  paragraphs  (a)(1). 
(a)(l)(i),  (a)(l)(ii).  (b).  and  (i)  of  this  AD.  the 
actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-53A2390, 
dated  July  31, 1997;  or  Boeing  Alert  Service 
Bulletin  747-53A2390,  Revision  1;  including 
Appendices  A,  B,  C,  and  D;  dated  July  6, 
2000;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-53A2390, 
Revision  1;  including  Appendices  A,  B,  C, 
and  D;  dated  July  6.  2000;  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-53A2390. 
dated  July  31, 1997,  was  approved  previously 
by  the  Director  of  the  Federal  Register  as  of 
October  7,  1998  (63  FR  50508,  September  22, 
1998). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(m)  This  amendment  becomes  effective  on 
July  16,  2001. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  01-14001  Filed  6-8-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPOniADON 
FMtoral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-156-AO;  AmandmMit 
38-12254;  AO  2001-11-111 

mN2120-AA64 

Ainworthiness  Dkactivas;  Boeing 
Modal  737. 747,  and  777  Sarias 
Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737, 
747,  and  777  series  airplanes,  that 
requires  replacement  of  the  seat  track 
fittings  on  all  passenger  seats  with  new, 
improved  fittings.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
unrestrained  movement  of  the  passenger 
seats  during  high  forward  deceleration 
of  the  airplane,  which  could  result  in 
injury  to  the  passengers  or  crew 
members  diuing  an  emergency  landing 
DATES:  Effective  July  16.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jidy  16, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  SeatUe. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATXM  CONTACT:  Jan 
Risheim,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S.  FAA,  Seattie 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington: 
telephone  (425)  227-1675;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737.  747,  and  777  series 
airplanes  was  pubUshed  in  the  Federal 
Register  on  December  22,  2000  (65  FR 
80794).  That  action  proposed  to  require 
replacement  of  the  seat  track  fittings  on 
all  passenger  seats  with  new,  improved 
fittings. 
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Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  from  one 
commentw. 

Change  Unsafe  Condition  and 
Paragraph  (a)  of  Proposed  Rule 

A  single  commenter  asks  that  the 
unsafe  condition  in  the  proposed  rule 
which  states,  "To  prevent  unrestrained 
movement  of  the  passenger  seats  diuing 
high  forward  deceleration  of  the 
airplane,  which  could  result  in  injury  to 
the  passengers  or  crew  members  diuing 
an  emergency  landing,"  be  changed  to 
read,  "To  verify  that  during  seat 
installation  no  over-torque  on  seat  track 
fitting  shear  bolts  occurred."  The 
commenter  also  asks  that  paragraph  (a) 
of  the  proposed  rule  be  changed  to  read, 
"WithLa  1  month  after  the  effective  date 
of  this  AD:  Inspect  all  the  seat  track 
fittings  on  all  the  passenger  seats  as 
specified  in  the  applicable  component 
maintenance  manual  under  the  section 
titled,  'Troubleshooting,'  following  the 
troubleshooting  procedure  therein." 

The  commenter  states  that  if  the  old 
fitting  is  properly  installed  (i.e.,  the 
maximum  allowable  torque  value  is  not 
exceeded,  and  the  shear  plunger  is 
correctly  engaged),  no  risk  of 
unrestrained  movement  of  the  passenger 
seat  under  any  circiimstances,  including 
high  forward  deceleration,  can  occur. 
The  commenter  notes  that  this  has  been 
demonstrated  diuing  the  certification 
process  of  the  seat,  and  found 
acceptable  by  all  involved  airworthiness 
authorities.  1*0  date  there  is  no  evidence 
that  such  an  occturence  is  even 
possible,  provided  that  the  installation 
specifications  of  the  seat  manufacturer 
are  fully  accomplished.  The  commenter 
also  states  that  if  the  new  improved 
fitting  is  used,  but  the  maximum 
allowable  torque  value  is  exceeded,  then 
an  unrestrained  movement  of  the 
passenger  seat  is  possible  exactly  as 
with  the  old  fitting  in  the  same 
condition.  The  commenter  concludes 
that  issuance  of  an  airworthiness 
directive  requiring  the  replacement  of 
old  fittings  with  new,  improved  fittings 
having  a  higher  maximiun  torque  value 
only,  is  ineffective  to  prevent 
unrestrained  seat  movement. 
Additionally,  the  origin  of  the  eventual 
safety  problem  resides  in  the 
application  on  the  shear  bolt  of  high 
torque  value,  exceeding  the  maximtun 
allowable  torque  specified  by  the  seat 
manufacturer. 

The  FAA  does  not  concur.  As  stated 
in  the  proposed  rule,  the  manufactiuer 


reported  that  the  shear  plunger  screws 
of  certain  seat  track  fittings  broke  during 
installation.  Analysis  of  the  broken 
screws  revealed  that  various 
modifications  had  weakened  the  shear 
plunger  screws.  Further  analysis 
revealed  that  high  torque  diuing  seat 
installation  resulted  in  broken  shear 
plunger  screws  and  subsequent 
disengagement  of  the  shear  plunger 
from  Uieseat  track.  Additionally,  the 
manufacturer  found  that  the  threads 
used  to  attach  the  shear  plunger  screws 
to  the  seat  track  were  filled  with  coating 
that  was  used  on  the  exterior  of  the 
screws,  which  increases  the  torque 
required  to  install  the  screw.  This 
information  indicates  that  the  torque 
required  to  install  the  shear  pliuger 
screws  is  very  close  to  the  strength  of 
the  screw,  and  as  the  seats  are  moved 
for  maintenance  or  interior 
reconfigurations,  breaking  of  the  shear 
plunger  screws  is  to  be  expected.  The 
new,  improved  design  of  Uie  seat  track 
fitting  corrects  the  deficiencies  in  the 
existing  design,  and  is  necessary  to 
correct  the  unsafe  condition  specified  in 
this  final  rule.  Therefore,  no  change  to 
the  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  46  Model 
737,  747,  and  777  series  airplanes  of  the 
afiiected  design  in  the  worldwide  fleet. 

For  Model  737  series  airplanes  (2 
U.S. -registered  airplanes):  It  will  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $15,100  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$31,400.  or  $15,700  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 


CurrenUy,  there  are  no  afiiected  Model 
747  series  airplanes  on  the  U.S.  Register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue,  it  requires 
approximately  29  work  hours  to 
accomplish  the  replacement,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$43,000.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  required  by 
this  AD  will  be  $44,740  per  airplane. 

Currently,  there  are  no  affected  Model 
m  series  airplanes  on  the  U.S.  Register. 
However,  should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  requires 
approximately  24  work  hours  to 
accomplish  the  replacement,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$36,400.  Based  on  these  figures,  the  cost 
impact  of  the  replacement  required  by 
this  AD  will  be  $37,840  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  frtim  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

I     1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  eunended  by 
adding  the  following  new  airworthiness 
directive: 

2001-11-11  Boeing:  Amendment  39-12254. 
Docket  2000-NM-156-AD. 
Applicability:  Model  737,  747.  and  777 
series  airplanes;  certificated  in  any  category; 
as  specified  in  the  Boeing  service  bulletins 
listed  in  Table  1.  below: 

Table  1.— Applicabiuty 


For  Model  737  series 
airplanes. 

Fof  Model  737  series 

airplanes. 
For  Model  747  series 

airplanes. 

For  Model  777  series 
airplanes. 


737-25-1371,  Revi- 
sion 2,  dated  De- 
cember 9,  1999; 

737-25-1407,  dated 
December  9,  1999; 

747-25-3196.  Revi- 
sion 1 ,  dated  May 
13,  1999;  or 

777-25-0111,  Revi- 
sion 1 ,  dated  De- 
cemt)er  13,  1999; 


Note  1:  This  AD  applies  to  each  airplane 
■  identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  unrestrained  movement  of  the 
passenger  seats  during  high  forward 
deceleration  of  the  airplane,  which  could 
result  in  injury  to  the  passengers  or  crew 
members  during  an  emergency  landing, 
accomplish  the  following: 

Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace  all  the  seat  track 
fittings  on  all  the  passenger  seats  with  new. 
improved  fittings,  in  accordance  with  tiie 
Accomplishment  Instructions  specified  in 
Boeing  Service  Bulletin  737-25-1371; 
Revision  2  or  737-25-1407,  both  dated 
December  9, 1999  (for  Model  737  series 
airplanes);  Boeing  Service  Bulletin  747-25- 
3196,  Revision  1.  dated  May  13,  1999  (for 
Model  747  series  airplanes);  or  Boeing 
Service  Bulletin  777-25-0111,  Revision  1, 
dated  May  13, 1999  (for  Model  777  series 
airplanes);  as  applicable. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  _ 

Incorporation  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
737-25-1371,  Revision  2.  dated  December  9, 
1999;  Boeing  Service  Bulletin  737-25-1407. 
dated  December  9, 1999;  Boeing  Service 
Bulletin  747-25-3196,  Revision  1,  dated  May 
13, 1999;  or  Boeing  Service  Bulletin  777-25- 
0111,  Revision  1,  dated  May  13, 1999;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
July  16,  2001. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

ViL.Updd. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  01-13998  Filed  6-8-01;  8:45  am] 
BHJJNO  COOe  4Q10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-350-AD;  Amendment 
39-12250;  AD  2001-11-08] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400,  747-400F,  757-200, 
757-200CB,  757-200PF,  767-200,  767- 
300,  and  767-300F  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400,  757-200,  767-200,  and  767-300 
series  airplanes,  that  ciurenUy  requires 
repetitive  checks  to  detect  certain 
failtues  in  the  warning  electronic  imit 
(WEU)  or  modular  avionic  warning 
electronic  assembly  (MAWEA); 
repetitive  tests  to  detect  any  failiue  of 
tactile,  visual,  or  aural  alerts  generated 
by  the  WEU  or  MAWEA;  and  corrective 
action,  if  necessary.  This  amendment 
makes  these  requirements  applicable  to 
other  airplanes  on  which  the  defective 
power  supplies  may  be  installed, 
eliminates  the  repetitive  tests  for  certain 
airplanes,  and  increases  the  interval  for 
the  repetitive  tests  for  certain  other 
airplanes.  This  amendment  also  requires 
replacing  any  subject  power  supply  in 
the  WEU  or  MAWEA  with  a  new. 
modified,  or  serviceable  power  supply. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failiu«  of  the  WEU 
or  MAWEA  power  suppUes,  which 
could  result  in  loss  of  visual,  aural,  and 
tactile  alerts  to  the  flightcrew.  Absence 
of  such  alerts  could  result  in  the 
flightcrew  being  unaware  that  an 
immediate  or  appropriate  action  should 
be  taken  in  the  event  of  an  unsafe 
condition. 

DATES:  Effective  July  16,  2001. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  16, 
2001. 

The  incorporation  by  reference  of 
certain  other  publications,  as  Usted  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  16,  1999  (64  FR 
47653,  September  1.  1999). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fitjm  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattie. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  I.  Mariano,  Aerospace  Engineer, 
Systems  and  Equipment  Bi-anch.  ANM- 
130S,  FAA.  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2675;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  99-18-16. 
amendment  39-11282  (64  FR  47653, 
September  1, 1999),  applicable  to 
certain  Boeing  Model  747-400,  757- 
200,  767-200,  and  767-300  series 
airplanes,  was  published  in  the  Federal 
Register  on  June  15,  2000  (65  FR  37494). 
That  action  proposed  to  continue  to 
require  the  actions  sj)ecified  in  AD  99- 
18-16,  and  to  add  a  terminating  action 
for  the  repetitive  checks  and  tests.  That 
action  also  proposed  to  make  those 
requirements  applicable  to  other 
airplanes  on  which  the  defective  power 
supplies  may  be  installed,  eliminate  the 
repetitive  tests  for  certain  airplanes,  and 
increase  the  interval  for  the  repetitive 
tests  for  certain  other  airplanes. 
Additionally,  that  action  also  proposed 
to  require  replacement  of  any  subject 
power  supply  in  the  WEU  or  MAWEA 
with  a  new,  modified,  or  serviceable 
power  supply.  That  action  was 
prompted  by  a  report  of  a  MAWEA 
power  supply  failiue  due  to  inadequate 
over-voltage  protection. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  AD 

One  commenter  supports  the  actions 
specified  by  the  proposed  AD.  Four 
other  commenters  state  that  they  are 
either  not  affected  by  the  proposed  AD 
or  are  in  compliance  with  the  proposed 
actions. 

Request  To  Withdraw  the  Proposed  AD 

One  commenter  states  that  the  FAA 
should  determine  the  number  of  power 
supply  modules,  part  number  (P/N) 
285T0035-201,  currently  installed  on 
airplanes.  If  the  subject  power  supply 
module  is  found,  the  FAA  should 
require  a  fleet  check  for  part  numbers 
and  serial  numbers  before  requiring 
fleetwide  preflight  checks.  If  the 
manufacturer  of  the  subject  part 
(Boeing)  could  identify  which  serial 
numbers  were  produced  and  identify 
the  units  that  have  been  modified  by 
JiUy  2000,  there  may  be  no  need  to  issue 
an  AD.  The  FAA  infers  that  the 
commenter  is  requesting  that  the 
proposed  AD  be  withdrawn. 

Tne  FAA  does  not  conciir  that  the 
proposed  AD  should  be  withdrawn.  The 
applicability  of  this  AD  limits  the 
requirements  to  only  certain  airplanes 
on  which  the  affected  P/N  is  installed. 
Airplanes  not  included  in  the 
applicability  are  not  subject  to  preflight 
checks  or  the  requirements  of  this  AD. 


Issuance  of  this  AD  is  necessary  to 
require  U.S.  operators  of  airplanes  with 
the  affected  P/N  installed  to  accomplish 
the  required  actions. 

Request  To  Clariiy  the  Terminatiiig 
Action 

One  commenter  requests  that  the  FAA 
clarify  the  terminating  action  required 
by  the  proposed  AD.  The  commenter 
states  that  the  intent  of  the  proposed  AD 
is  to  replace  all  power  supplies,  P/N 
285T0035-201,  foimd  on  certain  Model 
747,  757,  and  767  series  airplanes  and 
those  power  supplies  in  stock.  After 
such  replacement,  no  further  repetitive 
checks  are  required.  However,  the 
proposed  AD  does  not  provide  clear 
direction  to  the  terminating  action. 
Paragraphs  (a)  and  (b)  of  the  proposed 
AD  require  "test  and  replacement" 
action  per  paragraph  (c)  or  (f).  If  the 
action  in  paragraph  (c)  or  (f)  is 
terminated,  operators  are  not  required  to 
do  the  action  required  by  paragraph  (d) 
or  (e),  which  specify  repetitive  checks 
(for  Model  747-400  and  -400F  series 
airplanes  not  listed  in  paragraph  (a)) 
and  repetitive  checks  and  functional 
tests  (for  Model  757  and  767  series 
airplanes  not  listed  in  paragraph  (b)). 
The  operator  states  that,  even  though  it 
has  replaced  the  subject  power  supplies, 
the  proposed  AD  still  requires  the 
repetitive  checks  (as  specified  in 
paragraph  (d)  of  the  proposed  AD),  and 
the  repetitive  checks  and  functional 
tests  (as  specified  in  paragraph  (e)  of  the 
proposed  AD).  This  creates  an 
imintended  burden  on  operators. 

The  FAA  clarifies  that  the  actions 
required  by  paragraphs  (a),  (b),  and  (c) 
of  this  AD  in  the  section,  "Partial 
Restatement  of  Requirements  of  AD  99- 
18-16,"  are  included  for  operators  that 
have  not  already  replaced  the  power 
supplies.  For  those  operators,  the  checks 
and  functional  tests,  as  well  as  the 
corrective  actions,  continue  to  be 
required  by  this  new  AD.  The 
replacement  action  was  not  required  by 
AD  99-18-16.  However,  this  new  AD 
requires  replacement  of  any  subject 
power  suppUes  within  1  year  after  the 
effective  date  of  this  AD,  as  the 
terminating  action.  Paragraphs  {c)(l), 
(c)(2),  and  (c)(3)  of  this  AD,  clearly  state 
that  replacement  of  the  subject  power 
supplies  constitutes  terminating  action 
for  the  requirements  of  this  AD.  In 
addition,  we  point  out  that  the  actions 
required  by  paragraphs  (d)  and  (e)  of 
this  AD  only  apply  to  airplanes  not 
subject  to  the  requirements  of 
paragraphs  (a)  and  (b)-  Paragraphs  (d) 
and  (e)  both  specify  that  replacement 
action  terminates  the  repetitive  checks 
and  tests  specified  by  this  AD.  The  FAA 
has  revised  paragraph  (0  of  this  final 


nde  to  clarify  that  such  replacement 
terminates  "the  requirements  of  this 
AD,"  rather  than  "the  repetitive 
inspection  requirements  of  this  AD." 

Request  To  Add  an  Inspection 
Requirement 

One  commenter  requests  an 
inspection  of  the  power  supply  module 
to  identify  the  P/N  installed  at  the  next 
"A"  check  or  45  days  (after  the  effective 
date  of  this  AD),  whichever  occurs 
earlier,  and  repetitive  inspections  if 
subject  P/N  285T0035-201  is  found. 
The  commenter  contends  that  the  first 
action  in  paragraphs  (d)  and  (e)  of  the 
proposed  AD  is  to  check  the  status  page 
of  the  EICAS  for  any  MAWEA  or  WEU 
failures,  which  assiunes  that  the  subject 
P/N  is  installed.  However,  the  FAA 
shoidd  clarify  those  paragraphs  to 
specify  that  operators  first  must 
determine  if  a  subject  P/N  is  installed  at 
the  next  "A"  check  or  45  days  (after  the 
effective  date  of  this  AD),  whichever 
occurs  first.  If  a  subject  P/N  is  found, 
then  the  proposed  AD  should  require 
repetitive  checks  (as  specified  in 
paragraphs  (d)  and  (e)  of  the  proposed 
AD).  The  commenter  adds  that  there  is 
no  assurance  that  the  subject  P/N  has 
not  been  subsequently  installed  on  an 
airplane  that  was  modified  per  AD  99- 
18-16. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  require  an 
additional  inspection  to  determine  if  a 
subject  P/N  is  installed.  The 
applicability  statement  and  certain 
paragraphs  of  this  AD  limit  the  required 
actions  to  only  certain  airplanes 
equipped  with  either  a  WEU  or 
MAWEA  power  supply  having  P/N 
28T0035-201.  Some  operators  should  be 
able  to  review  their  maintenance  log 
books  to  determine  if  the  subject  P/N 
has  been  replaced.  Therefore,  it  is  not 
necessary  to  add  an  inspection  in 
paragraphs  (d)  and  (e)  of  this  AD  to 
determine  if  a  subject  power  supply  is 
installed. 

Also,  the  repetitive  checks  required 
by  paragraphs  (d)  and  (e)  of  this  AD  are 
limited  to  only  certain  airplanes 
equipped  with  either  a  WEU  or 
MAWEA  power  supply  having  P/N 
285T0035-201,  other  than  those 
airplanes  identified  in  paragraph  (a)  or 
(b)  of  this  AD.  We  have  revised 
paragraphs  (d)  and  (e)  of  this  AD 
accordingly  to  clarify  any  confusion. 

We  do  not  agree  that  operators  may 
have  inadvertently  installed  the  subject 
P/N  on  a  previously  modified  airplane. 
We  point  out  that,  for  airplanes  subject 
to  AD  99-18-16,  paragraph  (g)  of  that 
AD  specifies  that  no  person  shall  install 
a  WEU  or  MAWEA  power  supply 
having  P/N  285T0035-201  on  any 
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airplane  as  of  the  effective  date  of  that 
AD,  as  specified  in  paragraph  (g)(1)  of 
this  AD.  Therefore,  no  change  to  this  AD 
is  necessary  in  this  regard. 

Requests  To  Correct  a  Paragraph 
Reference 

Two  conunenters  request  changing  a 
paragraph  reference  in  paragraphs  {d)(l) 
and  (e)(1)  of  the  proposed  AD.  The 
commenters  state  that  the  correct 
paragraph  reference  for  the  terminating 
action  required  by  the  proposed  AD  is 
paragraph  (f)  instead  of  paragraph  (e). 
The  FAA  concurs  with  this  request  and 
has  changed  the  final  rule  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,592  Model 
747-400,  747-400F, 757-200. 757- 
200CB,  757-200PF,  767-200.  767-300, 
and  767-300F  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  802  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 

The  repetitive  checks  and  tests 
required  by  AD  99-18-16  are  currentiy 
apphcable  to  approximately  33  U.S.- 
registered  airplanes.  The  repetitive 
checks  and  tests  take  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  checks 
and  tests  on  U.S.  operators  is  estimated 
to  be  $1,980,  or  $60  per  airplane,  per 
check/test  cycle.  Because  this  AD 
eliminates  the  currently  required 
repetitive  tests  for  certain  airplanes,  and 
increases  the  repetitive  interval  for  the 
tests  for  certain  other  airplanes,  this  AD 
reduces  the  costs  to  operators  currently 
subject  to  AD  99-18-16. 

The  repetitive  checks  and  tests  in  this 
new  action  are  applicable  to 
approxin^ately  769  additional  airplanes. 
Based  on  the  figures. discussed  above, 
the  new  costs  to  U.S.  operators  for  the 
repetitive  checks  and  tests  imposed  by 
this  AD  are  estimated  to  be  $46,140,  or 
$60  per  airplane,  per  oheck/test  cycle. 

For  all  airplanes  subject  to  this  AD, 
the  new  replacement  action  required  by 
this  AD  takes  approximately  3  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 


$6,424  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,296,408, 
or  $6,604  per  airplane. 

The  cost  impact  figxires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
removing  39-11282  (64  FR  47653, 
September  1, 1999),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12250,  to  read  as 
follows: 

2001-11-08    Boeing:  Amendment  39-12250. 
Docket  99-NM-350-AD.  Supersedes  AD 
99-18-16,  Amendment  39-11282. 

Applicability:  Model  747-400,  747-400F, 
757-200,  757-200CB,  757-200PF.  767-200. 
767-300.  and  767-300F  series  airplanes; 
equipped  with  either  a  warning  electronics 
unit  (WEU)  or  a  modular  avionics  warning 
electronic  assembly  (MAWEA)  power  supply 
having  part  number  (P/N)  28570035-201; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propKJsed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  WEU  or  MAWEA 
power  supplies,  which  could  result  in  loss  of 
visual,  aural,  and  tactile  alerts  to  the 
flightcrew  (the  absence  of  which  could  result 
in  the  flightcrew  being  unaware  that  an 
immediate  or  appropriate  action  should  he 
taken  in  the  event  of  an  unsafe  condition), 
accomplish  the  following: 

Partial  Restatement  of  Requirements  of  AD 
99-lS-ie 

Model  747-400  Series  Airplanes:  EICAS 
Status  Page  Checks 

(a)  For  Model  747-400  and  747-400F 
series  airplanes  having  line  number  (L/N) 
1121  through  1177  inclusive:  Within  15  days 
after  September  16,  1999  (the  effective  date 
of  AD  99-18-16.  amendment  39-11282). 
check  the  status  page  of  the  engine  indication 
and  crew  alerting  system  (EICAS)  for  any 
MAWEA  failure.  Thereafter,  repeat  the 
EICAS  status  page  check  before  each  flight 
until  the  requirements  of  paragraph  (c)  or  (f) 
of  this  AD  have  been  accomplished. 

Model  757-200.  767-200,  and  767-300  Series 
Airplanes:  Checks  and  Functional  Tests 

(b)  For  Model  757-200,  -200CB.  and 
-200PF  series  airplanes  having  L/N  761 
through  828  inclusive:  and  Model  767-200. 
-300,  and  -300F  series  airplanes  having  L/N 
668  through  723  inclusive:  Within  15  days 
after  September  16.  1999.  check  the  status 
page  of  the  EICAS  for  any  WEU  failure:  and 
perform  the  Work  instructions  in  Section  3, 
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Part  1.  of  Boeing  Service  Bulletin  757-31- 
0066,  Revision  1,  dated  December  17.  1998. 
or  Revision  2,  dated  November  18, 1999  (for 
Model  757-200,  -200CB,  and  -200PF  series 
airplanes):  or  Boeing  Service  Bulletin  767- 
31-0106,  Revision  1.  dated  December  17, 

1998,  or  Revision  2,  dated  November  18, 
1999  {for  Model  767-200,  767-300,  and  767- 
300F  series  airplanes);  as  applicable;  to 
detect  loss  of  any  visual,  aural,  or  tactile 
alert.  Thereafter,  repeat  the  EICAS  status 
page  check  before  each  flight,  and  the  Work 
Instructions  in  Section  3,  Part  1,  of  the 
applicable  service  bulletin  at  intervals  not  to 
exceed  every  "A"  check  or  45  days, 
whichever  occurs  first,  until  the 
requirements  of  paragraph  (c)  or  (f)  of  this  AD 
have  been  accomplished.  After  the  effective 
date  of  this  AD,  only  Revision  2  of  the 
applicable  service  bulletin  shall  be  used. 

Corrective  Action 

(c)  If  any  failure  of  the  MAWEA  or  WEU, 
as  applicable,  or  the  loss  of  any  visual,  aural, 
or  tactile  alert  is  detected  during  any  test 
required  by  either  paragraph  (a)  or  (b)  of  this 
AD,  prior  to  further  flight,  accomplish 
paragraph  (c)(1),  (c)(2),  or  (c)(3)  of  this  AD; 
as  applicable. 

(1)  For  Model  747-400  or  -400F  series 
airplsmes  equipped  with  a  MAWEA  power 
supply  having  P/N  285T0O35-201:  Replace 
the  power  supplies  of  the  MAWEA  with  new 
or  modified  power  supplies  having  P/N 
285T0035-202  Mod  A,  in  accordance  with 
either  Boeing  Service  Bulletin  747-31-2288, 
dated  December  17,  1998,  or  Revision  1, 
dated  January  28,  1999;  or  with  new, 
modified,  or  serviceable  power  supplies 
having  P/N  285T0O35-2O2  Mod  A,  P/N 
285T0O35-1O,  or  P/N  285T0035-11.  in 
accordance  with  Boeing  Service  Bulletin 
747-31-2288,  Revision  2.  dated  November 
18, 1999.  Such  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD.  After  the  effective  date  of  this  AD, 
only  Revision  2  of  the  applicable  service 
bulletin  shall  be  used. 

Note  2:  Page  59  of  Boeing  Service  Bulletin 
747-31-2288,  Revision  1.  dated  January  28. 

1999,  incorrectly  references  the  Boeing  767 
AMM  as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 
removal  and  installation  of  the  power  supply. 
However,  the  correct  reference  is  the  Boeing 
747  AMM. 

(2)  For  Model  757-200,  -200CP,  and 
-200PF  series  airplanes  equipped  with  a 
MAWEA  power  supply  having  P/N 
285T0035-201:  Replace  the  power  supplies 
of  the  WEU  with  new  or  modified  power 
supplies  having  P/N  285T0035-202  Mod  A, 
in  accordance  with  Boeing  Service  Bulletin 
757-31-0066,  Revision  1,  dateS  December 
17, 1998;  or  with  new,  modified,  or 
serviceable  power  supplies  having  P/N 
285T0035-202  Mod  A,  P/N  285T0035-9,  P/ 
N  285T0035-10,  or  P/N  285T0035-11,  in 
accordance  with  Boeing  Special  Attention 
Service  Bulletin  757-31-0066,  Revision  2, 
dated  November  18, 1999.  Such  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD.  After  the  effective 
date  of  this  AD,  only  Revision  2  of  the  service 
bulletin  shall  be  used. 

(3)  For  Model  767-200,  -300,  and  -300F 
series  airplanes:  Replace  the  power  supplies 


of  the  WEU  with  new  or  modified  power 
supplies  having  P/N  285T0035-202  Mod  A. 
in  accordance  with  Boeing  Service  Bulletin 
767-31-0106,  Revision  1.  dated  December 
17, 1998;  or.  with  new,  modifled,  or 
serviceable  power  supplies  having  P/N 
285T0035-202  Mod  A,  P/N  285T0035-9,  P/ 
N  285T0035-10,  or  P/N  285T0035-11,  in 
accordance  with  Boeing  Special  Attention 
Service  Bulletin  767-31-0106,  Revision  2, 
dated  November  18, 1999.  Such  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  AD.  After  the  effective 
date  of  this  AD,  only  Revision  2  of  the 
applicable  service  bulletin  shall  be  used. 

New  Requirements  of  This  AD 

Note  3:  Boeing  Component  Service  Bulletin 
285T0035-31-07,  dated  December  17,  1998, 
describes  procedures  for  modifying  WEU  or 
MAWEA  power  supplies  having  P/N 
28T0035-201  to  285T0035-202  Mod  A. 

Repetitive  Checks:  Model  747-400  and  -400F 

(d)  For  Model  747-400  and  -400F  series 
airplanes  equipped  with  a  MAWEA  power 
supply  having  P/N  28T0035-201,  other  than 
those  airplanes  identified  in  paragraph  (a)  of 
this  AD:  At  the  next  "A"  check  or  within  45 
days,  whichever  occurs  flrst,  check  the  status 
page  of  the  EICAS  for  any  MAWEA  failure. 

(1)  If  no  MAWEA  failure  is  detected: 
Thereafter,  repeat  the  EICAS  status  page 
check  before  each  flight,  until  the 
requirements  of  paragraph  (f)  of  this  AD  are 
accomplished. 

(2)  If  any  MAWEA  failure  is  delected:  Prior 
to  further  flight,  replace  MAWEA  power 
supplies  having  P/N  285T0035-201  with  new 
or  modified  power  supplies  having  P/N 
285T0035-202  Mod  A,  or  new,  modified,  or 
serviceable  power  supplies  having  P/N 
285T0035-10  or  P/N  285T0035-11;  in 
accordance  with  Boeing  Service  Bulletin 
747-31-2288.  Revision  2,  dated  November 
18, 1999.  Such  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

Repetitive  Checks  and  Functional  Tests: 
Model  757  and  767 

(e)  For  Model  757-200,  757-200CB,  757- 
200PF,  767-200,  767-300.  and  767-300F 
series  airplanes  equipped  with  a  WEU  power 
supply  having  P/N  28T0O35-201,  other  than 
those  airplanes  identified  in  paragraph  (b)  of 
this  AD:  At  the  next  "A"  check  or  within  45 
days,  whichever  occurs  first,  check  the  status 
page  of  the  EICAS  for  any  WEU  failure;  and 
perform  the  Work  Instructions  in  Section  3; 
Part  1,  of  Boeing  Special  Attention  Service 
Bulletin  757-31-0066,  Revision  2,  dated 
November  18, 1999;  or  Boeing  Special 
Attention  Service  Bulletin  767-31-0106, 
Revision  2,  dated  November  18.  1999;  as 
applicable;  to  detect  loss  of  any  visual,  aural, 
or  tactile  alert. 

(1)  If  no  failure  of  the  WEU  or  loss  of  any 
visual,  aural,  or  tactile  alert  is  detected: 
Thereafter,  repeat  the  EICAS  status  page 
check  before  each  flight,  and  accomplish  the 
Work  Instructions  in  Section  3.  Part  1  of  the 
applicable  service  bulletin  at  intervals  not  to 
exceed  every  "A"  check  or  45  days, 
whichever  occurs  first,  until  the 
requirements  of  paragraph  (f)  of  this  AD  are 
accomplished. 


(2)  If  any  failure  of  the  WEU  or  loss  of  any 
visual,  aural,  or  tactile  alert  is  detected:  Prior 
to  further  flight,  replace  WEU  power  supplies 
having  P/N  285T0035-201 ,  with  new  or 
modified  power  supplies  having  P/N 
285T0035-202  Mod  A;  or  new,  modified,  or 
serviceable  power  supplies  having  P/N 
285T0035-9,  P/N  285TOO35-10,  or  P/N 
285T0O35-11:  in  accordance  with  the 
applicable  service  bulletin.  Such  replacement 
constitutes  terminating  action  for  the 
requirements  of  this  M). 

Replacement 

(f)  Within  1  year  after  the  effective  date  of 
this  AD,  replace  WEU  or  MAWEA  power 
supplies  having  P/N  285T0035-201.  with 
new  or  modified  [>ower  supplies  having  P/N 
285T0035-202  Mod  A;  or  new,  modified,  or 
serviceable  power  supplies  having  P/N 
285T0035-9,  P/N  285T0035-10,  or  P/N 
285T0035-11;  in  accordance  with  Boeing 
Service  Bulletin  747-31-2288,  dated 
December  17, 1998,  Revision  1,  dated  January 
28, 1999,  or  Revision  2,  dated  November  18, 
1999  (for  Model  747-400  and  747^00F 
series  airplanes);  Boeing  Service  Bulletin 
757-31-0066,  Revision  1,  dated  December 
17, 1998,  or  Revision  2,  dated  November  18, 
1999  (for  Model  757-200,  757-200CB,  and 
757-20OPF  series  airplanes):  or  Boeing 
Service  Bulletin  767-31-0106.  Revision  1, 
dated  December  17. 1998,  or  Revision  2, 
dated  November  18. 1999  (for  Model  767- 
200,  767-300.  and  767-30OF  series 
airplanes);  as  applicable.  After  the  effective 
date  of  this  AD,  only  Revision  2  of  the 
applicable  service  bulletin  shall  be  used. 
Such  replacement  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

Spares 

(g)  As  of  the  date  specified  in  paragraph 
(g)(1)  or  (g)(2)  of  this  AD,  as  applicable,  no 
person  shall  install  a  WEU  or  MAWEA  power 
supply  having  Boeing  P/N  285T0035-201  on 
any  airplane. 

(1)  For  Model  747-400  series  airplanes, 
line  numbers  1121  through  1177  inclusive; 
Model  757-200,  -200CB,  and  -200PF  series 
airplanes,  line  numbers  761  through  828 
inclusive;  and  Model  767-200,  767-300,  and 
-300F  series  airplanes,  line  numbers  668 
through  723  inclusive:  As  of  September  16, 
1999  (the  effective  date  of  AD  99-18-16, 
amendment  39-11282). 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (g)(1)  of  this  AD:  As 
of  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FA  A. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Avionics 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  by  the  FAA  in 
accordance  with  AD  99-18-16.  amendment 
39-11282,  are  approved  as  alternative 
methods  of  compliance  with  this  AD. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


Federal  Register / Vol.  66.  No.  112 /Monday,  June  11,  2001 /Rules  and  Regulations  31135 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(j)  Except  for  the  EICAS  status  page  checks 
required  by  paragraphs  (a),  (b),  (d).  (d)(1),  (e), 
and  (e)(1)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  747-31-2288.  dated  December  17. 
1998;  Boeing  Service  Bulletin  747-31-2288, 
Revision  1,  dated  January  28, 1999;  Boeing 
Service  Bulletin  747-31-2288,  Revision  2, 
including  Appendix  A,  dated  November  18, 
1999;  Boeing  Service  Bulletin  757-31-0066, 
Revision  1,  dated  December  17. 1998;  Boeing 
Special  Attention  Service  Bulletin  757-31- 
0066,  Revision  2,  including  Appendix  A, 
dated  November  18, 1999;  Boeing  Service 
Bulletin  767-31-0106,  Revision  1,  dated 
December  17, 1998;  or  Boeing  Special 
Attention  Service  Bulletin  767-31-0106, 
Revision  2,  including  Appendix  A,  dated 
November  18, 1999;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-31-2288, 
Revision  2,  including  Appendix  A,  dated 
November  18,  1999;  Boeing  Special  Attention 
Service  Bulletin  757-31-0066,  Revision  2, 
including  Appendix  A,  dated  November  18, 
1999;  and  Boeing  Special  Attention  Service 
Bulletin  767-31-0106,  Revision  2,  including 
Appendix  A,  dated  November  18. 1999;  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-31-2288,  dated 
December  17,  1998;  Boeing  Service  Bulletin 
747-31-2288.  Revision  1,  dated  January  28. 
1999;  Boeing  Service  Bulletin  757-31-0066, 
Revision  1,  dated  December  17, 1998;  and 
Boeing  Service  Bulletin  767-31-0106, 
Revision  1.  dated  December  17,  1998:  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  September  16. 1999  (64 
FR  47653,  September  1,  1999). 

(3)  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(k)  This  amendment  becomes  effective  on 
July  16,  2001. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  01-13999  Filed  6-8-01:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-NM-298-AD;  Amendment 
39-12249;  AD  2001-11-07] 

mN  2120-AA64 

Airworttiinesa  DIrecttvet;  Boeing 
Model  737, 757,  and  767  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737, 
757,  and  767  series  airplanes.  This  AD 
requires  repetitive  operational  checks  of 
certain  motor-operated  hydraulic 
shutoff  valves  to  detect  malfunctioning; 
replacement  with  new  valves,  if 
necessary;  and  eventual  replacement  of 
certain  existing  valves  with  new  valves, 
which  terminates  the  repetitive 
inspections.  This  amendment  is 
prompted  by  reports  that  various 
intermittent  limit-switch  problems  have 
caused  valve  failures.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  motor-operated 
hydraulic  shutoff  valves,  which  could 
result  in  leakage  of  hydraulic  fluid  to 
the  engine  fire  zone,  reduced  ability  to 
retract  the  landing  gear,  loss  of  backup 
electrical  power  or  other  combinations 
of  failures;  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  July  16.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  16. 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office.  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2673;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737.  757.  and  767  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  June  21,  2000  (65  FR  38450). 
That  action  proposed  to  require 
repetitive  operational  checks  of  certain 
motor-operated  hydraulic  shutoff  valves 
to  detect  malfunctioning;  replacement 
with  new  valves,  if  necessary;  and 
eventual  replacement  of  certain  existing 
valves  with  new  valves,  which 
terminates  the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  concurred  with  the 
original  notice  of  proposed  rulemaking 
(NPRM),  and  that  commenter  submitted 
no  additional  comment  to  the 
supplemental  NPRM. 

Request  To  Clariiy  Subfect  Valves 

Several  commenters  request  that  the 
FAA  clarify  the  language  in  the  original 
NPRM  and  supplemental  NPRM  to 
clarify  what  valves  on  the  airplane  are 
subject  to  the  proposed  AD.  The 
commenters  point  out  that  the 
referenced  service  bulletins  apply  only 
to  valves  in  "sensitive  system" 
applications  (hereinafter  referred  to  as 
"sensitive"  appHcations).  However,  the 
language  in  the  NPRM  and 
supplemental  NPRM  does  not  clarify 
whether  only  valves  with  the  subject 
part  niunbers  (P/N)  in  "sensitive" 
applications  are  subject  to  the 
requirements  of  the  proposed  AD,  or 
whether  ALL  valves  with  the  subject  P/ 
N's  installed  on  the  airplane  are  subject 
to  the  proposed  AD.  regardless  of 
whether  the  valves  are  installed  in 
"sensitive"  or  "non-sensitive" 
applications. 

The  FAA  concius  with  the 
commenters'  request  for  clarification. 
This  AD  is  intended  to  apply  only  to  the 
valves  in  locations  listed  in  the 
referenced  service  bulletins — that  is, 
valves  in  "sensitive"  applications.  The 
FAA  has  revised  paragraphs  (a)  and  (b) 
of  this  AD  accordingly  and  added  a  new 
note.  Note  1 ,  after  the  applicability 
statement  to  clarify  this  issue. 
(Subsequent  notes  have  also  been 
reordered.) 

Operators  should  note  that,  while  the 
airplane  manufacturer  will  issue  new 
service  bulletins  with  instructions  for 
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replacing  valves  in  "non-sensitive" 
applications  on  the  affected  airplanes,  at 
this  time,  the  FAA  does  not  plan  te 
mandate  replacing  these  valves. 

Request  To  Reference  New  Service 
Infonnation 

Several  operators  request  that  the 
FAA  revise  the  proposed  AD  to 
reference  new  service  bulletins  issued 
by  Boeing. 

The  FAA  concurs  with  the 
commenters'  request  and — since  the 
issuance  of  the  supplemental  ^4PRM — 
has  reviewed  and  approved  the 
following  10  new  service  bulletins: 

•  Boeing  Alert  Service  Bulletin  737- 
29A1073,  Revision  3,  including 
Appendices  A  and  B,  dated  December  2, 
1999:  This  service  bulletin  revises 
Boeing  Service  Bulletin  737-29A1073, 
Revision  2,  dated  July  1, 1999.  which 
was  referenced  as  an  appropriate  source 
of  service  information  in  the 
supplemental  NPRM.  Revision  3 
describes  procedures  for  repetitive 
operational  checks  of  certain  motor- 
operated  hydraulic  shutoff  valves  to 
detect  malfunctioning  on  certain  Boeing 
Model  737-100,  -200,  -300,  ^00,  and 
-500  series  airplanes.  The  procedmes  in 
this  bulletin  are  essentially  similar  to 
those  in  Revision  2:  however,  this 
service  bulletin  removes  all  Boeing 
Model  737-600.  737-700,  and  737-^00 
series  airplanes  from  the  effectivity 
listing.  (Boeing  Model  737-600,  -700, 
and  -800  series  airplanes  have  been 
included  in  a  new  service  bulletin, 
which  is  described  below.)  This  service 
bulletin  also  references  a  new  service 
bulletin,  described  below,  that  describes 
replacement  of  the  subject  valves  with 
new,  improved  valves,  which  ends  the 
need  for  the  repetitive  operational 
checks. 

•  Boeing  Alert  Service  Bulletin  737- 
29A1081,  including  Appendices  A  and 
B,  dated  December  2,  1999:  This  service 
bidletin  describes  procedures  for 
repetitive  operational  checks  of  certain 
motor-operated  hydraulic  shutoff  valves 
to  detect  malfunctioning  on  certain 
Boeing  Model  737-600,  737-700,  and 
737-800  series  airplanes.  These 
procedures  are  essentially  the  same  as 
those  described  in  Boeing  Alert  Service 
Bulletin  737-29A1073,  Revision  2,  for 
these  airplanes.  This  service  bulletin 
also  references  a  new  service  bulletin, 
described  below,  that  describes 
replacement  of  the  subject  valves  with 
new,  improved  valves,  which  ends  the 
need  for  the  repetitive  operational 
checks. 

•  Boeing  Alert  Service  Bulletin  757- 
29A0048.  Revision  3,  including 
Appendices  A  and  B,  dated  December  2, 
1999:  This  service  bulletin  revises 


Boeing  Service  Bulletin  757-29A0048. 
Revision  2,  dated  July  1. 1999,  which 
was  referenced  as  an  appropriate  source 
of  service  information  in  the 
supplemental  NPRM.  Revision  3 
describes  procedures  for  repetitive 
operational  checks  of  certain  motor- 
operated  hydraulic  shutoff  valves  to 
detect  malfunctioning  on  certain  Boeing 
Model  757  series  airplanes.  The 
procedures  in  this  service  bulletin  are 
essentially  similar  to  those  in  Revision 
2;  however,  this  service  bulletin 
removes  all  Boeing  Model  757-300 
series  airplanes  from  the  effectivity 
listing.  (Boeing  Model  757-300  series 
airplanes  have  been  included  in  a  new 
service  bulletin,  which  is  described 
below.)  This  service  bulletin  also 
references  a  new  service  bulletin, 
described  below,  that  describes 
replacement  of  the  subject  valves  with 
new,  improved  valves,  which  ends  the 
need  for  the  repetitive  operational 
checks. 

•  Boeing  Alert  Service  Bulletin  757- 
29A0051,  including  Appendices  A  and 
B,  dated  December  2,  1999:  This  service 
bulletin  describes  procedures  for 
repetitive  operational  checks  of  certain 
motor-operated  hydraulic  shutoff  valves 
to  detect  malfunctioning  on  certain 
Boeing  Model  757-300  series  airplanes. 
These  procedures  are  essentially  similar 
to  those  described  in  Boeing  Alert 
Service  Bulletin  757-29A0048.  Revision 
2,  for  these  airplanes.  This  service 
bulletin  also  references  a  new  service 
bulletin,  described  below,  that  describes 
replacement  of  the  subject  valves  with 
new,  improved  valves,  which  ends  the 
need  for  the  repetitive  operational 
checks. 

•  Boeing  Service  Bulletin  767- 
29A0083,  Revision  4,  including 
Appendix  A,  dated  September  28,  2000: 
This  service  bulletin  revises  Boeing 
Service  Bulletin  767-29A0083,  Revision 
2,  dated  July  15, 1999,  which  was 
referenced  as  an  appropriate  source  of 
service  information  in  the  supplemental 
NPRM.  This  service  bulletin  describes 
procedures  for  repetitive  operational 
checks  of  certain  motor-operated 
hydraulic  shutoff  valves  to  detect 
malfunctioning  on  certain  Boeing  Model 
767  series  airplanes.  The  procedures  in 
this  service  bulletin  are  essentially 
similar  to  those  in  Revision  2.  However, 
this  service  bulletin  also  corrects  certain 
instructions  for  the  functional  test  of 
two  of  the  motor-operated  hydraulic 
shutoff  valves.  The  service  bulletin 
states  that  the  functional  tests  in 
previous  revisions  of  the  service 
bulletin,  including  Revision  2,  could  not 
be  completed  without  the  revised 
instructions  contained  in  Revision  4. 


•  Boeing  Alert  Service  Bulletin  737- 
29A1078,  dated  December  7,  2000:  This 
service  bulletin  describes  procedures  for 
replacement  of  Circle  Seal  Controls 
valves  in  "sensitive"  applications  on 
certain  Boeing  Model  737-100,  -200, 
-300,  -400,  and  -500  series  airplanes, 
with  certain  new  Whittaker  Controls 
valves  or  new,  improved  Circle  Seal 
Controls  valves.  Such  replacement 
terminates  the  repetitive  operational 
checks  described  in  Boeing  Alert 
Service  Bulletin  737-29A1073,  Revision 
3. 

•  Boeing  Alert  Service  Bulletin  737- 
29A1082,  dated  December  7,  2000:  This 
service  bulletin  describes  procedures  for 
replacement  of  Circle  Seal  Controls 
valves  in  "sensitive"  applications  on 
certain  Boeing  Model  737-600,  -700. 
and  -800  series  airplanes,  with  certain 
new  Whittaker  Controls  valves  or  new, 
improved  Circle  Seal  Controls  valves. 
Such  replacement  terminates  the 
repetitive  operational  checks  described 
in  Boeing  Alert  Service  Bulletin  737- 
29A1081. 

•  Boeing  Alert  Service  Bulletin  757- 
29A0049,  dated  December  7.  2000:  This 
service  bulletin  describes  procedures  for 
replacement  of  Circle  Seal  Controls 
valves  in  "sensitive"  applications  on 
certain  Boeing  Model  757-200  series 
airplanes,  with  certain  new  Whittaker 
Controls  valves  or  new,  improved  Circle 
Seal  Controls  valves.  Such  replacement 
terminates  the  repetitive  operational 
checks  described  in  Boeing  Alert 
Service  Bulletin  757-29A0048.  Revision 
3. 

•  Boeing  Alert  Service  Bulletin  757- 
29A0052,  dated  December  7,  2000:  This 
service  bulletin  describes  procedures  for 
replacement  of  Circle  Seal  Controls 
valves  in  "sensitive"  applications  on 
certain  Boeing  Model  757-300  series 
airplanes,  with  certain  new  Whittaker 
Controls  valves  or  new,  improved  Circle 
Seal  Controls  valves.  Such  replacement 
terminates  the  repetitive  operational 
checks  described  in  Boeing  Alert 
Service  Bulletin  757-29A0051. 

•  Boeing  Alert  Service  Bulletin  767- 
29A0090,  dated  December  7,  2000:  This 
service  bulletin  describes  procedures  for 
replacement  of  Circle  Seal  Controls    - 
valves  in  "sensitive"  applications  on 
certain  Boeing  Model  767  series 
airplanes,  with  certain  new  Whittaker 
Controls  valves  or  new,  improved  Circle 
Seal  Controls  valves.  Such  replacement 
terminates  the  repetitive  operational 
checks  described  in  Boeing  Service 
Bulletin  767-29A0083,  Revision  4. 

In  view  of  the  approval  of  these 
service  bulletins  by  the  FAA,  we  have 
revised  paragraph  (a)  of  this  AD  to 
specify  Boeing  Service  Bulletins  737- 
29A1073,  Revision  3  (for  Model  737- 
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100,  -200,  -300,  -400,  and  -500  series 
airplanes),  737-29A1081  (for  Model 
737-600,  -700,  and  "800  series 
airplanes),  757-29A0048,  Revision  3 
(for  Model  757-200  series  airplanes), 
757-29A0051  (for  Model  757-300  series 
airplanes),  and  767-29A0083,  Revision 
4  (for  Model  767  series  airplanes);  as 
applicable;  as  appropriate  sources  of 
service  information  for  the  requirements 
of  that  paragraph.  The  FAA  has  revised 
paragraph  (b)  of  this  AD  to  specify 
Boeing  Alert  Service  Bulletins  737- 
29A1078  (for  Model  737-100,  -200. 
-300,  -400,  and  -500  series  airplanes), 
737-29A1082  (for  Model  737-600,  -700, 
and  -800  series  airplanes),  757- 
29A0049  (for  Model  757-200  series 
airplanes),  757-29A0052  (for  Model 
757-300  series  airplanes),  and  767- 
29A0090  (for  Model  767  series 
airplanes),  as  appropriate  sources  of 
service  information  for  the  requirements 
of  that  paragraph. 

In  addition,  the  FAA  has  provided  for 
airplanes  on  which  the  requirements  of 
this  AD  have  been  accomplished  before 
the  effective  date  of  this  AD,  by  adding 
two  new  notes,  Notes  3  and  4,  which 
specify  that  operational  checks  and 
valve  replacements  done  before  the 
effective  date  of  this  AD  per  Boeing 
Alert  Service  Bulletins  737-29A1073. 
Revision  2.  or  757-29A0048.  Revision  2. 
both  dated  July  1,  1999;  or  767- 
29A0083,  Revision  2,  dated  July  15. 
1999;  as  applicable;  are  acceptable  for 
compliance  with  paragraphs  (a)  and  (b) 
of  this  AD. 

Also,  the  applicability  statement  of 
this  final  rule  has  been  revised  to 
specify  airplanes  listed  in  Boeing 
Service  Bulletins  737-29A1073, 
Revision  3,  737-29A1081,  757- 
29A0048,  Revision  3,  757-29A0051,  and 
767-29A0083.  Revision  4.  The  FAA  has 
determined  that  this  change  does  not 
add  any  new  airplanes  to  the 
applicability  statement  which  were  not 
included  in  the  applicability  statement 
of  the  proposed  rule. 

Allow  Use  of  Serviceable  Parts 

Several  commenters  request  that  the 
FAA  revise  paragraph  (a)(1)  of  the 
supplemental  NPRM  to  allow 
replacement  of  malfunctioning  Circle 
Seal  Controls  valves  having  P/N's 
S270T010-1  through  -9,  with  new  or 
serviceable  Circle  Seal  Controls  valves 
having  P/N's  S270T010-1  through  -9. 
Paragraph  (a)(1)  of  the  supplemental 
NPRM  requires  replacement  of  a 
malfunctioning  valve  with  a  new 
Whittaker  Controls  valve,  and  paragraph 
(c)  of  the  supplemental  NPRM  prohibits 
installation  after  the  effective  date  of 
this  AD  of  "any  part  identified  in  the 
'Existing  Part  Nimiber'  column 


(including  parts  marked  with  the  suffix 
"R"  after  the  serial  number),  of 
Paragraph  2.E."  of  the  apphcable  alert 
service  bulletin.  Parts  listed  in  the 
"Existing  Part  Number"  column  are 
Circle  Seal  Controls  valves  having  P/N's 
S270T010-1  through  -9.  The 
commenters  state  that  prohibiting 
installation  any  new  or  serviceable 
valves  with  P/N's  S270T010-1  through 
-9  imposes  an  undue  burden  on 
operators.  Commenters  are  also 
concerned  that  airplanes  needing 
replacement  valves  could  be  grounded  if 
Whittaker  Controls  is  unable  to  produce 
a  sufficient  amount  of  replacement 
parts. 

The  FAA  concurs  with  the 
commenters'  request  to  allow 
installation  of  serviceable  parts.  The 
FAA  has  revised  paragraph  {a)(2)  of  this 
AD  to  allow  replacement  of  a 
malfunctioning  valve  with  a  new  or 
serviceable  replacement  valve 
manufactured  by  Circle  Seal  Controls  or 
Whittaker  Controls.  A  valve  replaced 
with  a  new  or  serviceable  Circle  Seal 
Controls  valve  having  a  P/N  S270T01D- 
1  through  -9  will  continue  to  be  subject 
to  repetitive  operational  checks  per 
paragraph  (a)  of  this  AD,  until  the 
terminating  action  is  accomplished  per 
paragraph  (b).  Replacement  of  a  valve 
with  a  new  or  serviceable  Whittaker 
Controls  valve  or  a  new  or  serviceable 
Circle  Seal  Controls  valve  with  P/N 
S270T010-10.  -11.  -12.  -13.  -14.  or 
-15;  as  applicable;  terminates  the 
repetitive  inspections  for  the  replaced 
valve.  Relevant  to  this  change  to 
paragraph  (a)(1)  of  this  AD,  it  is  no 
longer  necessary  to  include  paragraph 
(c)  of  the  supplemental  NPRM  in  this 
AD.  (Installation  of  a  Circle  Seal 
Controls  valve  having  a  P/N  S270T010- 
1  through  -9  is  prohibited  after  3  years 
after  the  effective  date  of  this  AD  by 
virtue  of  the  terminating  action  required 
by  paragraph  (b)  of  this  AD.) 

Request  To  QarifyNeed  for  Repetitive 
Operational  Checks 

Two  commenters  request  that  the 
FAA  clarify  the  requirements  of 
paragraph  (a)(1)  of  the  supplemental 
NPRM.  The  commenters  point  out  that 
paragraph  (a)(1)  of  the  supplemental 
NPRM  requires  replacement  of  any 
malfunctioning  Circle  Seal  Controls 
valve  with  a  new  Whittaker  Controls 
valve  before  further  flight.  However, 
that  paragraph  goes  on  to  require 
repeating  the  operational  check  required 
by  paragraph  (a).  The  commenters  point 
out  that  paragraph  (b)  of  the 
supplemental  NPRM  states  that 
replacement  of  Circle  Seal  Controls 
vaJves  with  new  Whittaker  Controls 
valves  constitutes  terminating  action  for 


the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD.  Therefore, 
replacement  parts  installed  per 
paragraph  (a)(1)  of  this  AD  should  not 
be  subject  to  the  repetitive  operational 
checks. 

The  FAA  concurs  with  the 
commenters'  rationale.  Replacement  of 
all  existing  Circle  Seal  Controls  valves 
with  new  Whittaker  Controls  valves 
does  constitute  terminating  action  for 
the  requirements  of  paragraph  (a)  of  this 
AD  for  the  replaced  valve.  However,  as 
stated  previously,  the  FAA  has  revised 
this  final  rule  to  allow  replacement  of 
existing  Circle  Seal  Controls  valves  with 
serviceable  valves  having  certain  part 
numbers.  Accordingly,  paragraph  (a)(1) 
has  been  revised  in  this  final  rule,  and 
paragraph  (c)  of  the  supplemental 
NPRM  has  not  been  included  in  this 
final  nde.  No  further  change  to  the  final 
rule  is  needed  in  this  regard. 

Request  To  Allow  Use  of  Certain  Other 
Valves  for  Terminating  Action 

Several  commenters  request  that  the 
FAA  revise  the  supplemental  NPRM  to 
allow  use  of  certain  valves 
manufactured  by  Circle  Seal  Controls, 
Inc.,  as  terminating  action  for  the 
repetitive  operational  checks  in 
paragraph  (a)  of  the  proposed  AD.  The 
supplemental  NPRM  orily  allowed 
replacement  of  any  Circle  Seal  Controls 
valve  with  a  new  Whittaker  Controls 
valve  as  terminating  action  for  the 
repetitive  operational  checks.  {The 
original  NPRM  had  referenced 
replacement  with  Circle  Seal  Controls 
valves  with  part  numbers  (P/N) 
S270T01Q-10,  -11.  and  -12.  as 
terminating  action.  However,  as 
explained  in  the  supplemental  NPRM, 
the  FAA  reviewed  information 
regarding  the  failure  rate  of  the  valves 
and  determined  that  the  valves  were  not 
an  adequate  replacement.)  The 
commenters'  rationale  for  their  requests 
includes  the  following: 

•  Boeing  has  found  that  initial 
failures  of  Circle  Seal  Controls  valves 
with  P/N's  S270T010-10.  -11,  and  -12 
were  due  to  improper  rework  rather 
than  design  flaws.  Thus,  Boeing  now 
considers  these  Circle  Seal  Controls 
valves  adequate  for  terminating  action. 
Other  commenters  state  that  these  Circle 
Seal  Controls  valves  provide  an 
equivalent  level  of  saifety  to  that 
provided  by  this  Whittaker  Controls 
valves. 

•  Some  operators  are  concerned  about 
Whittaker  Controls'  ability  to  produce 
an  adequate  supply  of  replacement  parts 
within  the  three-year  compliance  time 
for  the  replacement  required  by  this  AD. 

•  Some  operators  point  out  that  the 
supplemental  NPRM  does  not  require 
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repetitive  operational  checks  of  Circle 
Seal  Controls  valves  with  P/N's 
S270T010-10,  -11,  and  -12;  therefore, 
these  valves  should  be  acceptable  for 
terminating  action. 

The  FAA  concurs  with  the 
commenters'  request  to  revise  the  final 
rule  to  allow  use  of  certain  Circle  Seal 
Controls  valves  as  terminating  action  for 
this  AD's  repetitive  operational  checks. 
The  FAA  finds  that  replacement  of 
existing  Circle  Seal  Controls  valves  with 
Circle  Seal  Controls  valves  with  P/N 
S270T010-10,  -11,  -12.  -13,  -14.  or 
-15;  or  with  Whittaker  Controls  valves; 
is  acceptable  for  doing  the  terminating 
action  in  paragraph  (b)  of  this  AD. 
Paragraph  (b)  of  this  AD  has  been 
revised  accordingly. 

While  replacement  with  Circle  Seal 
Controls  valves  with  P/Ns  S270T010- 
10,  -11,  and  -12  is  acceptable  as 
terminating  action,  the  FAA  points  out 
that  these  valves  are  not  currently  being 
manufactured  by  Circle  Seal  Controls. 
That  company  is  only  manufactiuing  P/ 
Ns  S270T01O-13,  -14.  and  -15  valves. 

Request  To  Revise  Preamble  Language 

One  commenter  requests  that  the  FAA 
revise  the  "Discussion"  section  in  the 
original  NPRM  and  one  sentence  in  the 
"Summary"  section  to  more  accurately 
explain  what  prompted  the  proposed 
AD.  The  sentence  in  the  "Summary" 
explains  that  the  proposal  "was 
prompted  by  reports  that  the  motor 
switch  contacts  on  certain  hydraulic 
shutoff  valves  were  mis-aligned,  causing 
subsequent  malfunction  of  those 
valves."  The  commenter  states  that  this 
statement  could  be  misleading  and 
requests  that  the  FAA  use  a  more 
general  statement. 

The  FAA  concurs  with  the 
commenter's  request,  and  has  revised 
the  affected  sentence  in  the  summary  of 
this  final  rule  to  state  that  this  AD  is 
prompted  by  reports  that  "various 
intermittent  limit  switch  problems  have 
caused  valve  failures."  (As  the 
"Discussion"  section  is  not  restated  in 
this  final  rule,  no  change  is  necessary  in 
that  regard.) 

Request  To  Allow  Installation  of  Only 
Certain  Valves 

One  commenter  requests  that  the  FAA 
NOT  revise  the  supplemental  NPRM  to 
allow  installation  of  Circle  Seal  Controls 
valves  to  be  terminating  action  for  the 
repetitive  operational  checks  in  this  AD. 
The  commenter  states  that  Circle  Seal 
Controls,  Inc.,  has  repeatedly  failed  to 
design  and  manufactiu^  reliable  valves. 
The  commenter  points  out  that  each 
new  design  has  met  all  of  the  airplane 
manufacturer's  design  criteria,  passed 
all  the  appropriate  tests,  and  been 


approved  by  the  FAA.  However,  after 
each  approval,  the  valves  failed  to 
function.  The  commenter  also  questions 
whether  the  FAA  made  an  error  in  the 
applicability  of  the  supplemental  NPRM 
by  making  the  AD  apply  only  to  Circle 
Seal  Controls  valves  having  P/N 
S270T010-1  through  -9.  The 
commenter  requests  that  the  AD  also 
apply  to  Circle  Seal  Controls  valves 
having  P/N  S270T010-10  through  -12. 

The  FAA  does  not  concur  with  the 
commenter's  requests.  Information 
provided  by  the  manufactiuer  regarding 
the  failure  rate  of  Circle  Seal  Controls 
valves  having  P/N  S270T010-10 
through  -12  resulted  in  the  FAA 
removing  these  parts  from  the  list  of 
replacement  parts  acceptable  for 
terminating  action  in  the  supplemental 
NPRM.  However,  since  the  issuance  of 
the  supplemental  NPRM,  the  FAA  has 
determined  that  the  failures  in  Circle 
Seal  Controls  valves  having  P/N 
S270T01O-10  through  -12  were  due  to 
manufacturing  errors,  not  design  flaws. 
Also,  further  refinements  in  the  design 
of  P/N  S270T010-13  through  -15  have 
focused  on  improving  the  ease  of 
manufacture  emd  assembly  of  the  valves. 
Thus,  as  stated  previously,  the  FAA  is 
revising  this  final  rule  to  allow 
installation  of  either  new  Whittaker 
Controls  valves  or  new  Circle  Seal 
Controls  parts  having  P/N  S270T010-10 
through  -15  as  terminating  action  for 
the  requirements  of  this  AD.  The  FAA 
finds  that  these  parts  will  adequately 
ensure  the  continued  safety  of  the 
airplane  fleet.  No  further  change  to  the 
final  rule  is  necessary  in  this  regard. 

Request  To  Require  Replacement  of  All 
Valves  in  All  Locations 

One  of  the  commenters  that  requested 
clarification  on  which  valves  are  subject 
to  the  proposed  AD  also  requests  that 
the  FAA  require  replacement  of  ALL 
valves  of  the  subject  part  nimibers  on 
the  affected  airplanes,  not  just  those 
installed  in  locations  listed  in  the 
service  bulletins.  The  commenter's 
rationale  is  that,  if  the  AD  applies  only 
to  valves  installed  in  "sensitive" 
applications,  it  will  result  in  a 
"configuration  control  nightmare"  for 
operators,  with  some  valves  being 
acceptable  for  installation  in  some 
applications  on  the  affected  airplanes, 
but  not  in  other  applications.  The 
commenter's  point  is  that  valves  may 
not  be  interchangeable  from  one 
location  to  another.  Thus,  operators  will 
be  forced  to  track  the  manufacturer  of 
every  valve  and  create  customized 
maintenance  instructions  to  ensure  that 
correct  valves  are  installed  in  the  correct 
locations  on  the  airplane. 


Though  the  FAA  acknowledges  that 
operators  will  have  to  track  the  location 
of  each  valve  to  ensure  that  only  the 
correct  parts  are  installed  in  the 
locations  identified  in  the  referenced 
service  bulletins,  the  FAA  does  not 
concur  that  it  is  necessary  to  require 
replacement  of  all  valves  of  the  affected 
part  numbers,  regardless  of  location,  on 
the  subject  airplanes.  Requiring 
replacement  of  all  valves  in  all 
locations,  "sensitive"  and  "non- 
sensitive,"  would  place  an  undue 
burden  on  affected  operators  and  may 
call  into  question  the  availability  of 
replacement  parts  for  the  three-year 
compliance  time.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Extend  Threshold/ 
Repetitive  Interval  for  Operational 
Checks 

Two  commenters  request  that  the 
FAA  increase  the  threshold  and 
repetitive  interval  for  the  operational 
checks  in  paragraph  (a)  of  the  proposed 
AD.  One  commenter  requests  that  the 
interval  be  increased  from  6  months  to 
456  days;  the  other  commenter  requests 
an  increase  to  1  year.  The  first 
commenter  states  that  the  frequency  of 
operational  checks  associated  with  the 
six-month  interval  may  increase  the 
likelihood  of  failure  of  the  valves.  The 
commenter  bases  its  comment  on  the 
fact  that,  except  for  testing,  the  valves 
would  normally  only  be  operated  during 
an  emergency  situation,  and  the  six- 
month  interval  would  add  unnecessary 
cycles  and  may  eventually  contribute  to 
an  early  failure  of  the  valves.  The  other 
commenter  states  that  there  is  no 
technical  justification  for  the  six-month 
threshold  and  interval  because  proper 
operation  of  the  valves  cannot  be 
guaranteed  no  matter  how  frequent  the 
operational  checks.  The  commenters 
both  state  that  an  increased  threshold 
and  repetitive  interval  will  still  be 
adequate  to  ensure  safety  of  flight. 

The  FAA  does  not  conciu  with  the 
commenters'  requests.  While  the  second 
commenter  is  correct  that  an  operational 
check  only  guarantees  the  functionality 
of  the  valve  for  that  one  cycle  and  the 
valve  could  fail  the  next  time  it  is 
cycled,  the  FAA  finds  that  the 
operational  check  may  be  sufficient  to 
detect  valves  that  are  likely  to  fail.  In 
addition,  the  repetitive  inspection 
interval  of  six  months  will  ensure  that 
a  failed  valve  will  be  detected  in  a 
timely  manner.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Extend  Compliance  Time 
for  Replacement 

Several  commenters  request  that  the 
FAA  revise  the  proposed  rule  to  extend 
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the  three-year  compliance  time  for  the 
replacement  in  paragraph  (b)  of  the 
proposed  AD.  Certain  commenters  state 
that  three  years  is  not  enough  time  for 
operators  to  replace  nearly  5,000  valves 
.in  the  affected  airplane  fleet.  One 
commenter  suggests  a  compliance  time 
of  four  years;  another  suggests  four  and 
a  half  years.  Certain  commenters 
express  concern  that  the  parts 
manufactiuers  may  not  6e  able  to 
produce  an  adequate  supply  of  parts  for 
replacement  of  affected  valves  on  the 
entire  affected  worldwide  fleet  within 
the  three-year  compliance  time.  The 
commenters  state  that  repetitive 
operational  checks  at  six-month 
intervals,  as  required  by  paragraph  (a)  of 
this  AD.  should  provide  an  adequate 
level  of  safety  until  valves  can  be 
replaced. 

The  FAA  does  not  conciu  with  the 
commenters'  request  for  an  extension  of 
the  compliance  time  for  paragraph  (b)  of 
this  AD.  The  compliance  time  for  the 
replacement  of  existing  Circle  Seal 
Controls  valves  was  extended  fi-om  two 
years  to  three  years  in  the  supplemental 
NPRM.  The  FAA  finds  that  three  years 
is  the  maximum  time  that  affected 
airplanes  may  be  allowed  to  continue  to 
operate  with  the  older-design  Circle 
Seal  Controls  valves  installed.  Based  on 
commitments  by  Whittaker  Controls,  the 
FAA  finds  that  an  adequate  supply  of 
replacement  parts  will  be  available 
within  the  three-year  compliance  time 
for  replacement  the  subject  valves  on 
affected  airplanes.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Request  To  Revise  Cost  Estimate 

Two  commenters  ask  the  FAA  to 
revise  the  cost  impact  information 
presented  in  the  proposed  rule.  One  of 
the  commenters  states  that,  for  the 
operational  check  on  Model  757  series 
airplanes,  it  finds  12  work  hours  to  be 
a  more  acctuate  estimate  than  the  3 
hours  stated  in  the  proposal.  The  other 
commenter  states  that  the  FAA  has 
"grossly  underestimated"  the  costs 
associated  with  this  AD:  the  estimated 
inspection  cost  is  for  a  single 
operational  check,  but  the  check  will  be 
required  twice  per  year  until 
accomplishment  of  the  terminating 
action.  The  second  commenter  also 
states  that  if  the  cost  estimate  is 
intended  to  reflect  the  cost  of  replacing 
all  Circle  Seal  Controls  valves  (i.e.,  in 
"sensitive"  and  "non-sensitive" 
applications),  the  FAA's 
imderestimation  is  worse. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  revise  the  cost 
impact  information.  The  cost  impact 
information  describes  only  the  "direct" 
costs  of  the  specific  actions  required  by 


this  AD.  The  number  of  work  hours 
necessary  to  accomplish  the  required 
actions  is  based  on  the  manufacturer's 
estimate  provided  in  the  service 
bulletin,  excluding  the  time  necessary  to 
gain  access  and  close  up.  The  estimate 
represents  the  time  necessary  to  perform 
only  the  actions  actually  required  by 
this  AD.  The  FAA  recognizes  that,  in 
accomplishing  the  requirements  of  any 
AD,  operators  may  inciu-  "incidental" 
costs  in  addition  to  the  "direct"  costs. 
The  cost  analysis  in  AD  rulepiaking 
actions,  however,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

With  regard  to  the  commenter's 
observation  that  the  cost  impact 
estimate  is  only  for  a  single  operational 
check,  the  FAA  points  out  that  the  cost 
estimate  states  that  the  cost  is  "per 
operational  check." 

With  regard  to  the  commenter's 
observation  about  replacement  of  all 
Circle  Seal  Controls  valves  versus 
replacement  of  all  valves  specified  in 
the  service  bulletin:  as  stated 
previously,  this  AD  only  requires 
replacement  of  the  valves  stated  in  the 
applicable  service  bulletin. 

No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  3.029  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1 .234  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  and  that  it  will  take  approximately 
2  work  hours  per  airplane  to  accomplish 
the  required  operational  check,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  requirement  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$148,080,  or  $120  per  airplane,  per 
operational  check. 

There  are  approximately  802  Boeing 
Model  757  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  558  airplanes  of 


U.S.  registry  will  be  affected  by  this  AD. 
and  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  operational  check,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu^s,  the  cost  impact 
of  this  requirement  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$100,440,  or  $180  per  airplane,  per 
operational  check. 

There  are  approximately  701  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  280  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
and  that  it  will  take  approximately  4 
work  hoiu-s  per  airplane  to  accomplish 
the  required  operational  check,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  requirement  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$67,200,  or  $240  per  airplane,  per 
operational  check. 

For  all  airplanes,  it  will  take 
approximately  5  work  hoxu^  per  valve  to 
accomplish  the  replacement  required  by 
this  AD,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  and 
hydraulic  fluid  will  cost  approximately 
$4,316  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  valve 
replacements  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $4,616 
per  airplane,  per  valve  replacement. 
This  AD  will  require  eventual 
replacement  of  approximately  5.000 
valves. 

The  cost  impact  figiues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu«s  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxu«s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
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Executive  OrdSr  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incbrporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


Table  1 .— Effectivity 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-11-07  Boeing:  Amendment  39-12249. 
Docket  98-NM-298-AD. 
Applicability:  Model  737.  757,  and  767 
series  airplanes,  certificated  in  any  category, 
as  listed  in  the  following  Boeing  Service 
Bulletins: 


Boeing  Service  Bulletin 

Date 

Affected  models/series 

737-29A1073  Revision  3    

Decemtwr  2,  1999  

Model  737-100,  -200,  -300,  -400,  and  -500. 

737-29A1081    

Decemt)ef  2,  1999  

Mo6ei  737-600,  -700,  and  -800. 

757-29A0048  Revision  3             

Decemtwf  2,  1999  

Model  757-200. 

757-29A0051 

Deceml)er2,  1999  

Model  757-300. 

767-29A00e3.  Revision  4  

September  28,  2000  

IModel767. 

Note  1:  Only  motor  operated  hydraulic 
shutoff  valves  manufactured  by  Circle  Seal 
Controls  that  are  installed  in  the  locations 
specified  in  the  applicable  alert  service 
bulletin  listed  in  the  table  above  are  subject 
to  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  motor  operated 
hydraulic  shutoff  valves,  which  could  result 
in  leakage  of  hydraulic  fluid  to  the  engine 
hre  zone,  reduced  ability  to  retract  the 
landing  gear,  loss  of  backup  electrical  power 
or  other  combinations  of  failures,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Repetitive  Operational  Checks/Corrective 
Action 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Perform  an  operational  check  to 
detect  malfunctioning  of  any  Circle  Seal 
Controls  motor  operated  hydraulic  shutoff 
valve  in  a  "sensitive  system"  application  (as 
dePmed  in  the  applicable  service  bulletin) 
having  a  part  number  specified  in  the 
"Existing  Part  Number"  column  (including 


parts  marked  with  the  suffix  "R"  after  the 
serial  number),  of  Paragraph  2.E.  of  Boeing 
Alert  Service  Bulletins  737-29A1073, 
Revision  3  (for  Model  737-100,  -200,  -300. 
-400,  and  -500  series  airplanes),  737- 
29A1081  (for  Model  737-600,  -700,  and  -800 
series  airplanes),  757-29A0048,  Revision  3 
(for  Model  757-200  series  airplanes),  or  757- 
29A0051  (for  Model  757-300  series 
airplanes);  all  dated  December  2, 1999;  or 
Boeing  Service  Bulletin  767-29A0083. 
Revision  4,  dated  September  28,  2000  (for 
Model  767  series  airplanes);  as  applicable;  in 
accordance  with  the  applicable  service 
bulletin. 

(1)  If  any  malfunction  of  any  valve  is 
detected,  prior  to  further  flight,  replace  the 
valve  with  a  new  or  serviceable  Whittaker 
Controls  or  Circle  Seal  Controls  valve  in 
accordance  with  the  applicable  service 
bulletin.  Repeat  the  operational  check 
thereafter  at  intervals  not  to  exceed  6  months 
until  accomplishment  of  the  terminating 
action  required  by  paragraph  (b)  of  this  AD 
on  all  subject  valves. 

(2)  If  no  malfunction  of  any  valve  is 
detected,  repeat  the  operational  check 
thereafter  at  intervals  not  to  exceed  6  months 
until  accomplishment  of  the  terminating 
action  required  by  paragraph  (b)  of  this  AD 
on  all  subject  valves. 

Note  3:  Operational  checks  done  before  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  737-29A1073,  Revision  2 
(for  Model  737  series  airplanes),  or  757- 
29A0048.  Revision  2  (for  Model  757  series 
airplanes),  both  dated  )uly  1, 1999;  or  767- 
2gA0083,  Revision  2.  dated  July  15,  1999  (for 
Model  767  series  airplanes);  as  applicable;  is 
acceptable  for  compliance  with  paragraph  (a) 
of  this  AD. 


Terminating  Action 

(b)  Within  3  years  after  the  effective  date 
of  this  AD,  accomplish  the  replacement  of 
any  Circle  Seal  Controls  valve  in  a  "sensitive 
system"  application  (as  defined  in  the 
applicable  service  bulletin)  having  a  P/N 
specified  in  the  "Existing  Part  Number" 
column  (including  parts  marked  with  the 
suffix  "R"  after  the  serial  number),  of 
Paragraph  2.E.  of  Boeing  Alert  Service 
Bulletin  737-29A1078  (for  Model  737-100, 
-200,  -300,  -400,  and  -500  series  airplanes), 
737-29A1082  (for  Model  737-600,  -700.  and 
-800  series  airplanes),  757-29A0049  (for 
Model  757-200  series  airplanes),  757- 
29A0052  (for  Model  757-300  series 
airplanes),  or  767-29A0090  (for  Model  767 
series  airplanes);  all  dated  December  7,  2000; 
as  applicable.  Replace  an  existing  part  with 
a  new  Whittaker  Controls  valve  having  a  P/ 
N  speciTied  in  the  "New  Part  Number" 
column  of  Paragraph  2.E.  of  the  applicable 
service  bulletin;  or  with  a  new  Circle  Seal 
Controls  valve  having  P/N  S270T010-10, 
-11.  -12.  -13.  -14.  or  -15;  as  applicable.  Do 
the  replacement  in  accordance  with  the 
applicable  alert  service  bulletin. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
repetitive  operational  checks  required  by  this 
AD. 

Note  4:  Replacement  of  Circle  Seal 
Controls  valves  done  before  the  effective  date 
of  this  AD  per  Boeing  Alert  Service  Bulletin 
737-29A1073,  Revision  2  (for  Model  737 
series  airplanes),  or  757-29A0048,  Revision  2 
(for  Model  757  series  airplanes),  both  dated 
July  1,  1999;  or  767-29A0083.  Revision  2. 
dated  July  15,  1999  (for  Model  767  series 
airplanes);  as  applicable;  is  acceptable  for 
compliance  with  paragraph  (b)  of  this  AD. 
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Ahemative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
hispector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
29A1073,  Revision  3,  dated  December  2, 
1999;  Boeing  Alert  Service  Bulletin  737- 
29A1081.  dated  December  2. 1999:  Boeing 
Alert  Service  Bulletin  757-29A0048, 
Revision  3,  dated  Deceml>er  2, 1999;  Boeing 
Alert  Service  Bulletin  757-29A0051,  dated 
December  2,  1999;  Boeing  Service  Bulletin 
767-29A0083,  Revision  4,  dated  September 
28,  2000;  Boeing  Alert  Service  Bulletin  737- 
29A1078.  dated  December  7,  2000;  Boeing 
Alert  Service  Bulletin  737-29A1082,  dated 
December  7,  2000;  Boeing  Alert  Service 
Bulletin  757-29A0049,  dated  December  7, 
2000;  Boeing  Alert  Service  Bulletin  757- 
29AO052,  dated  December  7.  2000;  or  Boeing 
Alert  Service  Bulletin  767-29A0090.  dated 
December  7,  2000;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
July  16,  2001. 

Issued  in  Renton,  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane 
Directorate. Aircraft  Certification  Service. 
|FR  Doc.  01-14000  Filed  6-8-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-126-AD;  AmMidmwit 
39-12251 ;  AD  2001-09-51] 

,  RIN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  737-600,  -700,  -700C,  and  -800 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

StJMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
2001-09-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Boeing  Model  737-600.  -700.  -700C. 
and  -800  series  airplanes  by  individual 
notices.  This  AD  requires  inspection  of 
the  small  jam  nut  on  the  elevator  tab 
control  rods  to  detect  inspection  putty 
and  to  determine  its  condition;  a  torque 
check  of  the  small  and  large  jam  nuts  on 
the  tab  control  rod.  if  necessary;  and 
corrective  actions,  as  applicable.  For 
certain  airplanes,  this  AD  also  requires 
a  one-time  inspection  for  torque  of  the 
small  and  large  jam  nuts  on  the  tab 
control  rods;  and  corrective  actions,  as 
applicable.  This  action  is  prompted  by 
reports  indicating  that  operators  found 
problems  with  the  elevator  tab  control 
rods  during  accomplishment  of  an 
existing  AD.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
excessive  fireeplay  in  the  tab  control 
mechanism,  which  could  result  in 
elevator  tab  flutter  and  consequent  loss 
of  controllability  of  the  airplane. 
DATES:  Effective  June  18.  2001.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2001-09-51.  issued 
April  24.  2001 .  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  18. 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  10,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
126-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-126-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  mdst 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  applicable  service  information 
may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707.  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Fairhurst,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S,  FAA,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-1118; 
fax  (425)  227-1181. 
SUPPt.EMENTARY  INFORMATION:  On  April 
24.  2001.  the  FAA  issued  emergency  AD 
2001-09-51.  which  is  applicable  to 
certain  Boeing  Model  737-600.  -700. 
-700C,  and  -800  series  airplanes. 

That  action  was  prompted  by  reports 
indicating  that,  during  accomplishment 
of  actions  required  by  AD  2001-04-08, 
amendment  39-12127  (66  FR  13229. 
March  5.  2001),  operators  found 
problems  with  the  elevator  tab  control 
rods  on  certain  Boeing  Model  737-700 
and  -800  series  airplanes.  One  operator 
foimd  jam  nuts  that  had  been  installed 
improperly.  Two  other  operators 
reported  damage  that  was  attributed  to 
inadequately  torqued  jam  nuts.  The 
control  rod  jcun  nuts  may  not  have  been 
torqued  properly  when  the  control  rod 
length  was  rigged  at  Boeing  prior  to 
delivery  of  the  airplanes. 

Improperly  torqued  jam  nuts  on  the 
elevator  tab  control  rods  could  result  in 
damage  to  the  tab  control  rod.  If  both  tab 
control  rods  are  damaged,  excessive 
fi'eeplay  in  the  tab  control  mechanism 
can  occur,  which  could  result  in 
elevator  tab  flutter.  This  condition,  if 
not  corrected,  could  result  in  loss  of 
controllability  of  the  airplane. 

The  elevator  tab  control  rods  on 
Model  737-600  and  -700C  series 
airplanes  are  identical  to  those  on  the 
affected  Model  737-700  and  -800  series 
airplanes.  Therefore,  those  Model  737- 
600  and  -700C  series  airplanes  may  be 


31142  Federal  Register /Vol.  66,  No.  112 /Monday,  Jvme  11,  2001 /Rules  and  Regulations 


subject  to  the  same  unsafe  condition 
revealed  on  Model  737-700  and  -800 
series  adrplanes. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing"  Alert  Service  Bulletin  737- 
27A1245,  dated  April  23,  2001.  which 
describes  procedures  for  inspecting  the 
small  jam  nut  on  the  elevator  tab  control 
rods  to  detect  inspection  putty  and  to 
determine  its  condition:  a  torque  check 
of  the  small  and  large  jam  nuts  on  the 
tab  control  rod,  if  necessary;  and 
corrective  actions  (including  performing 
a  detailed  visual  inspection  of  the 
threads  on  the  rod  end  bearing  for  wear, 
measuring  the  diameter  of  the  threads 
on  the  rod  end  bearing,  replacing  the 
rod  end  bearing  and  the  threaded 
adjustment  bushing,  torquing  the  jam 
nuts,  and  applying  inspection  putty),  as 
applicable. 

For  any  control  rod  jam  nut  on  which 
the  putty  is  found  and  is  intact,  the  alert 
service  bulletin  also  describes 
procedures  for  a  one-time  inspection  for 
torque  of  the  small  and  large  jam  nuts 
on  the  tab  control  rods;  and  corrective 
actions  (including  performing  a  detailed 
visual  inspection  of  the  threads  on  the 
rod  end  bearing  for  wear,  measvuing  the 
diameter  of  the  threads  on  the  rod  end 
bearing,  replacing  the  rod  end  bearing 
and  the  threaded  adjustment  bushing, 
torquing  the  jam  nuts,  and  applying 
inspection  putty),  as  applicable. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  airworthiness  directive 
is  issued  to  require  the  actions  specified 
in  the  alert  service  bulletin  described 
previously.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  AD  also  requires  that  operators 
report  both  positive  and  negative  results 
of  inspections  to  Boeing. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  April  24,  2001,  to  all 
known  U.S.  owners  and  operators  of 
Boeing  Model  737-600,  -700,  -700C, 
and  -800  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 


Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Clarification  of  Applicability 

For  clarification,  the  FAA  notes  that, 
while  the  alert  service  bulletin  does  not 
specify  that  Model  737-700C  series 
airplanes  are  subject  to  the  actions  in 
the  alert  service  bulletin,  the  list  of 
affected  line  niunbers  in  the 
applicability  of  this  AD  includes  the 
line  numbers  of  certain  Model  737- 
700C  series  airplanes. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-126-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
■  regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EKDT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-09-51     Boeing:  Amendment  39-12251. 
Docket  2Q01-NM-126-AD. 

Applicability:  Model  737-600,  -700, 
-700C,  and  -600  series  airplanes,  line 
numbers  1  through  788  inclusive,  790 
through  814  inclusive,  816.  819,  821,  and 
823,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
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been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  freeplay  in  the  tab 
control  mechanism,  which  could  result  in 
elevator  tab  flutter,  and  consequent  loss  of 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspection  and  Corrective  Actions 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  inspect  the  small  jam  nut  on  the 
elevator  tab  control  rods  to  detect  inspection 
putty  and  to  determine  its  condition,  per 
paragraph  III.B.  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-27A1245,  dated  April  23,  2001. 

(1)  If  inspection  putty  is  found  and  it  is 
intact,  no  further  action  is  required  by 
paragraph  (a)  of  this  AD. 

(2)  If  inspection  putty  is  missing  or 
detached,  prior  to  further  flight,  perform  a 
torque  check  of  the  small  and  large  jam  nuts 
on  the  tab  control  rod,  in  accordance  with 
paragraph  III.B.  of  the  alert  service  bulletin. 
Prior  to  further  flight,  perform  corrective 
actions  (including  performing  a  detailed 
visual  inspection  of  the  threads  on  the  rod 
end  bearing  for  wear,  measuring  the  diameter 
of  the  threads  on  the  rod  end  bearing, 
replacing  the  rod  end  bearing  and  the 
threaded  adjustment  bushing,  torquing  the 
jam  nuts,  and  applying  inspection  putty),  as 
applicable,  per  paragraph  III.B.  of  the  alert 
service  bulletin.  If  the  tab  control  rod  is 
disassembled  and  if  no  wear  is  found  during 
accomplishment  of  the  detailed  visual 
inspection  specified  in  this  paragraph, 
measuring  the  diameter  of  the  threads  on  the 
rod  end  bearing  may  be  deferred  until  250 
flight  cycles  or  30  days  after  the  effective  date 
of  this  AD,  whichever  occurs  first. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

I         (b)  For  any  control  rod  jam  nut  on  which 
!     the  putty  was  found  and  was  intact,  as 
I     specified  in  paragraph  (a)(1)  of  this  AD: 
j     Within  250  flight  cycles  or  30  days  after  the 
I     effective  date  of  this  AD,  whichever  occurs 

first,  perform  a  one-time  inspection  for 
\     torque  of  the  small  and  large  jam  nuts  on  the 
I     tab  control  rods,  per  paragraph  III.C.  of  the 
'     Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-27A1245,  dated  April 
23,  2001.  Prior  to  further  flight,  perform 
corrective  actions  (including  performing  a 
detailed  visual  inspection  of  the  threads  on 
the  rod  end  bearing  for  wear,  measuring  the 
.diameter  of  the  threads  on  the  rod  end 
bearing,  replacing  the  rod  end  bearing  and 
the  threaded  adjustment  bushing,  torquing 
the  jam  nuts,  and  applying  inspection  putty), 
as  applicable,  per  paragraph  III.C.  of  the  alert 
service  bulletin. 


Reporting  Requirement 

(c)  Within  15  days  after  accomplishing  the 
inspections  required  by  paragraphs  (a)  and 
(b)  of  this  AD,  submit  a  report  of  inspection 
findings,  positive  or  negative,  to  Boeing  per 
paragraph  I.C.  of  the  Planning  Information  of 
Boeing  Alert  Service  Bulletin  737-27A1245, 
dated  April  23,  2001.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1245,  dated  April  23,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Efiiective  Date 

(f)  This  amendment  becomes  effective  on 
June  18.  2001,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  2001-09-51. 
issued  on  April  24,  2001,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Renton.  Washington,  on  May  25, 
2001. 
Vi  L.  Lipski,  , 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  01-13997  Filed  6-8-01;  8:45  am] 
BtLLmC  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-135-AD;  Amtndnwnt 
39-12252;  AD  2001-11-09] 

RiN2120-AA64 

Airworthiness  Directives;  Alrtxis  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

StiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  repetitive  inspections  to 
detect  discrepancies  of  the  transfer 
tubes  and  the  collar  of  the  ball  nut  of  the 
trimmable  horizontal  stabilizer  actuator 
(THSA);  and  corrective  action,  if 
necessary.  This  action  is  necessary  to 
prevent  degraded  operation  of  the  THSA 
due  to  the  entrance  of  water  into  the  ball 
nut.  Degraded  operation  could  lead  to 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  June  26,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  26, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
July  11,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
135-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-135-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex,  France. 
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This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATKW:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A330  and 
A340  series  airplanes.  The  DGAC 
advises  that  four  cases  of  transfer  tube 
discormection  from  the  ball  nut  of  the 
trimmable  horizontal  stabilizer  actuator 
(THSA)  have  been  detected  during 
greasing  of  in-service  Model  A330  and 
A340  series  airplanes.  The  cause  was 
found  to  be  water  entering  the  ball  nut 
of  the  THSA,  resulting  in  jamming  of 
the  ball  transfer  path  when  the  water 
froze.  There  are  three  independent 
circuits  of  balls.  The  loss  of  one  or  two 
circuits  does  not  impact  the  THSA 
operation,  as  it  continues  to  operate  on 
the  remaining  circuits.  If  three  circuits 
are  lost,  then  the  THSA  operates  on  the 
fail-safe  nut.  Due  to  the  high  fiiction 
between  the  fail-safe  nut  and  the  screw. 
THSA  operation  will  be  inefficient  and 
it  will  lock  after  a  few  movements.  This 
degraded  operation  is  not  detectable  by 
the  flight  crew  as  long  as  the  THSA  is 
not  locked  and  could  damage  the  screw 
and  the  fail-safe  nut.  Jamming  of  the  ball 
transfer  paths,  if  not  corrected,  could 
result  in  degraded  operation  of  the 
THSA  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  All  Operator 
Telexes  (AOT)  A330-27A3088  and 
A340-27A4093,  both  dated  April  5, 
2001 ,  which  describe  procedures  for 
repetitive  detailed  visual  inspections  of 
the  ball  nut  in  the  area  of  the  transfer 
tubes  for,  among  other  things,  evidence 
of  ball  migration  from  the  ball  nut; 
distortion  of  the  collar  or  transfer  tubes; 
or  discoiuiection  of  the  transfer  tubes 
from  the  ball  nut;  and  replacement  of 
the  THSA,  if  necessary.  The  DGAC 
classified  these  AOTs  as  mandatory  and 
issued  French  airworthiness  directives 
2001-141(8)  and  2001-140(8).  both 
dated  April  18,  2001,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  finance. 


FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
typ6  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  degraded  operation  of  the  THSA 
due  to  the  entrance  of  water  into  the  ball 
nut.  and  consequent  reduced 
controllability  of  the  airplane.  This  AD 
requires  accomplishment  of  the  actions 
specified  in  the  applicable  AOT 
described  previously.  This  AD  also 
requires  that  operators  report  results  of 
inspection  findings  to  Airbus. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 


suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
sununarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-135-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-11-09    Airbus  Industrie:  Amendment 
39-12252.  Docket  2001-NM-135-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes,  certificated  in  any  category, 
equipped  with  a  trimmable  horizontal 
stabilizer  actuator  (THSA)  pari  number 
47172,  and  on  which  Airbus  Modification 
45299  has  been  performed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  jm 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degraded  operation  of  the 
THSA  due  to  the  entrance  of  water  into  the 
ball  nut,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

-  Repetitive  Inspections 

(a)  Within  150  flight  hours  from  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  to  detect  discrepancies  in 
the  THSA  (including  distortion  of  the 
transfer  tubes,  disconnection  of  the  tubes, 
and  distortion  of  the  collar  of  the  ball  nut], 
in  accordance  with  All  Operators  Telex 
(AOT)  A330-27A3088  (for  Model  A330  series 
airplanes)  or  A340-27A4093  (for  Model  A340 
series  airplanes),  both  dated  April  5,  2001.  as 
applicable.  If  any  discrepancy,  as  defined  in 
paragraph  4-2-2/Rejection  Criteria  of  the 
applicable  AOT,  is  detected,  prior  to  further 
flight,  replace  the  THSA  with  a  serviceable 
one.  per  the  applicable  AOT. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  At  intervals  not  to  exceed  150  flight 
hours,  repeat  the  inspection  mandated  in 
paragraph  (a)  of  this  AD. 

Report  of  Inspection  Findings 

(c)  Submit  a  report  of  inspection  findings 
(both  positive  and  negative)  to  Airbus:  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  The  report  must  include 
the  inspection  results,  a  description  of  any 
discrepancies  found,  the  airplane  serial 
number,  and  the  number  of  landings  and 
flight  hours  on  the  airplane.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  ON^B  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AO. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concemiijg^the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  Airbus  All 
Operators  Telex  A330-27A3088,  dated  April 
5.  2001:  or  Airbus  All  Operators  Telex  A340- 
27A4093.  dated  April  5.  2001;  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
^141(B)  and  2001-140(B).  both  dated  April  18. 
2001. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
)une  26.  2001. 

Issued  in  Renton.  Washington,  on  May  25, 
2001. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  01-13996  Filed  6-8-01;  8:45  am) 

nUMG  CODE  4t10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  61, 63, 65, 108, 121  and 
135 

[Docket  No.  FAA-2000-7407;  Amendment 
No.  61-107,  63-30. 6S-41,  lOS-IS,  121-280 
and  135-79] 

RIN2120-AH01  ^ 

Advanced  Qualification  Program; 
Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

StiMMARY:  This  document  contains  a 
correction  to  the  final  rule,  published  in 
the  Federal  Register  on  October  10. 
2000  (65  FT?  60334).  That  final  rule 
established  a  new  termination  date  for 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  58  (55  FR  40275;  October  2. 
1990),  which  provided  the  approval  of 
an  alternate  method  (known  as 
"Advanced  Qualification  Program"  or 
"AQP")  for  qualifying,  training  and 
certifying,  and  otherwise  ensuring  the 
competeny  of  crewmerabers.  aircraft 
dispatchers,  other  operations  i}ersonnel, 
instructors,  and  evaluators  who  are 
required  to  be  trained  or  qualified  under 
14  CFR  parts  121  and  135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  M.  Longridge.  (703)  661-0260. 

Correction  of  Publication 

In  the  final  rule  FR  Doc.  00-25951. 
begirming  on  page  60334  in  the  Federal 
Register  issue  of  Octobeft  10.  2000,  make 
the  following  corrections: 

1.  On  page  60334,  in  column  1,  in  the 
heading  section,  beginning  on  line  7, 
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correct  "Amendment  No.  61-107.  63- 
30, 65-41, 108-18. 121-280  and  135- 
78"  to  read  "Amendment  Nos.  61-107, 
63-30.  65^1, 108-18, 121-280  and 
135-79". 

Issued  in  Washington,  DC  on  June  6.  2001. 
Donald  Byrne, 

Assistant  Chief  Counsel.  Regulations 
Division. 
|FR  Doc.  01-14656  Filed  6-8-01:  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  121  and  135 

[Docket  No.  FAA-2000-7119;  Amendment 
No.  121-281  and  13S-80] 

RIN2120-AG89 

Emergency  Medical  Equipment; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  dociunent  contains  a 
correction  to  the  final  rule,  published  in 
the  Federal  Register  on  April  12,  2001 
(66  FR  19028).  That  final  rule  responds 
to  the  Aviation  Medical  Assistance  Act 
of  1998  by  requiring  that  air  carrier 
operators  carry  automated  external 
defibrillators  on  large,  passenger- 
carrying  aircraft  and  augment  currently 
required  emergency  medical  kits. 

FOR  FURTHER  INFORMATION  CONTACT:  ]udi 
citrenbaum.  (202)  267-9689. 

Correction  of  Publication 

In  the  final  rule  FR  Doc.  01-8923, 
beginning  on  page  19028  in  the  Federal 
Register  issue  of  April  12,  2001,  make 
the  following  corrections: 

1.  On  page  19028,  in  column  1.  in  the 
heading  section,  beginning  on  line  5, 
correct  "Amendment  No.  121-280  and 
135-78"  to  read  "Amendment  Nos. 
121-281  and  135-80". 

Issued  in  Washington,  EXZ,  on  June  6,  2001. 
"Donald  Byrne. 

Assistant  Chief  Counsel,  Regulations 

Division. 

|FR  Doc.  01-14657  Filed  6-8-01;  8:45  am) 

BtUJNG  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  606,  607,  610,  640. 660, 
and  809 

[Docket  No.  98N-0581] 

Requirements  for  Testing  Human 
Blood  Donors  for  Evidence  of  Infection 
Due  to  Communicable  Disease  Agents 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
general  biological  product  standards 
applicable  to  human  blood  and  blood 
components  by  updating  the  hepatitis  B 
virus  (HBV)  and  human 
immiuiodeficiency  virus  (HTV)  testing 
requirements,  by  adding  testing 
requirements  for  hepatitis  C  virus 
(HCV),  human  T-lymphotropic  virus 
(HTLV),  and  by  adding  requirements  for 
supplemental  (i.e.,  additional,  more 
specific)  testing  approved  for  such  use 
by  FDA  when  a  donation  is  found  to  be 
reactive  for  any  of  the  required 
screening  tests  for  evidence  of  infection 
due  to  communicable  disease  agents. 
The  agency  also  is  requiring 
manufacturers  of  certain  test  kits  to  use 
reference  panels,  when  available,  to 
verify  the  acceptable  sensitivity  and 
specificity  of  each  lot.  This  final  rule  is 
intended  to  help  protect  the  safety  and 
ensure  the  quality  of  the  Nation's  blood 
supply,  to  enhance  the  safety  of  medical 
devices  containing  blood  or  blood 
components,  to  provide  FDA  with  clear 
enforcement  authority,  and  to  promote 
consistency  in  the  industry.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  publishing  a  rule  requiring  blood 
and  plasma  establishments  to  notify 
donors,  including  autologous  donors, 
whenever  the  donor  is  deferred  or 
determined  not  to  be  suitable  for  current 
or  future  donations  of  blood  and  blood 
components. 

DATES:  This  rule  is  effective  December 
10,2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N.  Rockville. 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Requirements  for  testing  blood  donors 
for  hepatitis  B  surface  antigen  (HBsAg) 
and  antibody  to  human 


immunodeficiency  virus  (anti-HFV)  are 
currently  codified  in  part  610  (21  CFR 
part  610),  and  requirements  for 
performing  a  serological  test  for  syphilis 
are  codified  in  part  640  (21  CFR  part 
640).  The  agency  has  issued  various 
guidance  documents  to  registered  blood 
and  plasma  establishments  providing 
recommendations  for  testing  for 
antibody  to  hepatitis  B  core  antigen 
(anti-HBc),  antibody  to  human  T- 
lymphotropic  virus  types  I  and  II  (anti- 
HTLV  I/II).  antibody  to  hepatitis  C  virus 
(anti-HCV),  and  HIV-1  p  24  antigen. 
The  purposes  of  the  guidance 
documents  are  to  assist  blood  and 
plasma  establishments  in  protecting  the 
safety  of  the  blood  supply  and  to 
establish  policies  with  the  intent  of 
promoting  consistency  in  the  industry. 
These  guidance  documents  represent 
the  agency's  current  thinking  on  the 
appropriate  testing  of  hiunan  blood 
donors  for  evidenca  of  infection  due  to 
various  communicable  disease  agents. 
Through  inspection,  we  (FDA) 
detemoined  that  blood  and  plasma 
establishments  generally  have  been 
following  these  recommendations. 
However,  there  have  been  instances 
where  there  have  been  variations  in 
testing  and  in  the  determination  of 
suitability  of  the  blood  based  on  the 
testing  results.  Accordingly,  we 
proposed  a  regulation  requiring  testing 
consistent  with  our  current 
recommendations  and  industry  practice. 

In  the  Federal  Register  of  August  19, 
1999  (64  FR  45340),  we  published  a 
proposed  rule  to  revise  the  testing 
requirements  codified  in  part  610.  The 
proposed  rule  would  require: 

•  Each  donation  of  human  blood  or 
blood  component,  including  autologous 
donations,  to  be  tested  for  evidence  of 
infection  due  to  HFV,  types  1  and  2; 
HBV;  HCV;  and  HTLV,  types  1  and  II: 

•  Each  donation  that  tests  reactive  for 
any  of  the  required  screening  tests  for 
evidence  of  infection  due  to 
communicable  disease  agents,  to  be 
further  tested  using  a  supplemental 
(additional,  more  specific)  test  that  has 
been  approved  for  such  use  by  FDA; 

•  The  required  testing  to  be  performed 
by  a  laboratory  certified  under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA)  or  meeting 
equivalent  requirements  as  described  by 
Health  Care  Financing  Administration 
(HCFA),  and  registered  with  FDA  in 
accordance  with  part  607  (21  CFR  part 
607); 

•  Deferral  from  future  donations  of 
donors  who  test  reactive; 

•  Criteria  for  release  or  shipment  of 
human  blood  or  blood  components  prior 
to  completion  of  testing  under  limited 
circumstances;  _ 
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•  Restrictions  on  shipment  or  use  of 
human  blood  or  blood  components  that 
test  reactive  when  screened  for  evidence 
of  infection;  and 

•  Manufacturers  of  approved  test  kits 
used  for  testing  donations  of  human 
blood  and  blood  components  for 
evidence  of  infection  due  to 
communicable  disease  agents,  or  for  use 
in  the  diagnosis,  or  monitoring  of  HFV. 
to  verify  an  acceptable  sensitivity  and 
specificity  of  each  lot  of  test  kit  using  a 
reference  panel  obtained  from  FDA.  or 
an  FDA  designated  source,  when 
available. 

We  provided  90  days  for  comments 
on  the  proposed  rule. 

In  the  same  Federal  Register  issue  (64 
FR  45355).  we  proposed  new  §630.6  to 
require  blood  and  plasma 
establishments  to  notify  donors  of 
deferral  based  on  evidence  of  infection 
due  to  communicable  disease  agents  or 
failure  to  satisfy  donor  suitability 
criteria.  We  intended  to  finalize  the 
donor  notification  rule  and  issue  it 
simultaneously  with  this  document. 

On  November  9.  1999,  we  announced 
a  public  workshop  held  on  November 
22,  1999,  and  extended  to  December  22, 
1999,  the  comment  period  on  both 
proposed  rules,  entitled  "Requirements 
for  Testing  Human  Blood  Donors  for 
Evidence  of  Infection  Due  to 
Communicable  Disease  Agents,"  and 
"General  Requirements  for  Blood,  Blood 
Components,  and  Blood  Derivatives; 
Notification  of  Deferred  Donors."  The 
purpose  of  the  public  meeting  was  to 
provide  a  public  forum  for  gathering 
information  and  views  regarding  the 
proposed  rules. 

n.  Highlights  and  Sununary  of  the  Final 
Rule 

A.  Plain  Language 

We  have  written  the  final  rule  using 
plain  language  consistent  with  the 
presidential  memorandum  on  plain 
language  in  government  writing,  dated 
June  1,  1998.  We  have  adopted  the  plain 
language  approach  to  make  the  rule 
more  accessible  and  understandable  to 
the  public.  As  a  result,  we  have  used 
pronouns  in  describing  who  must 
comply,  e.g..  "you"  refers,  in  the 
appropriate  context,  to  an  establishment 
that  collects  blood  or  blood  components 
or  to  an  establishment  that  is  a 
consignee  of  a  collecting  establishment. 
We  also  have  used  "must"  instead  of 
"shall,"  and  are  using  charts  to  clarify 
provisions. 

B.  Test  Requirements  (§610.40) 

In  §  610.40(a)  of  the  final  rule,  we 
require  the  use  of  screening  tests  for 
evidence  of  infection  due  to 


communicable  disease  agents,  i.e.,  HIV. 
types  1  and  2;  HBV;  HCV;  and  HTLV, 
types  I  and  II,  for  each  donation  of 
human  blood  and  blood  component.  In 
§  610.40(b).  we  are  requiring  testing 
using  one  or  more  tests  to  reduce 
adequately  and  appropriately  the  risk  of 
disease  transmission.  We  are  allowing 
for  future  advancements  in  testing 
methodologies  by  not  specifying  the  test 
marker(s)  for  each  disease  agent.  Further 
testing  is  required  of  all  donations, 
including  autologous  (some  exceptions 
apply)  that  are  reactive  when  screened 
for  evidence  of  infection  due  to  any  of 
the  commimicable  disease  agents,  using 
supplemental  (additional,  more  specific) 
tests  approved  for  such  use  by  FDA  in 
§  610.40(e).  (See  section  IV  of  this 
document.)  We  have  eliminated  the  use 
of  the  term  "repeatedly  reactive"  and 
replaced  it  with  "reactive."  The 
terminology  was  revised  to  allow  for 
futiu-e  technology  in  testing,  where  the 
process  of  repeating  an  initial  reactive 
result  in  duplicate  would  no  longer  be 
appropriate.  However,  for  the  test 
technologies  recommended  in  current 
guidance,  "reactive"  means  "repeatedly 
reactive,"  because  the  manufactmers' 
instructions  for  current  tests  require  • 
duplicate  retesting  after  an  initial 
reactive  result. 

Specified  exceptions  to  the  testing 
requirements  in  §  610.40(c)  are 
described  as  they  apply  to  a  dedicated 
donor  (a  donor  whose  collections  are 
used  by  an  identified  recipient,  see 
section  V.B  of  this  document),  a  donor 
of  Source  Plasma,  a  donor  of  blood  or 
blood  components  intended  as  a 
component  of  or  used  to  prepare,  a 
medical  device  (see  section  II.D  of  this 
document),  and  samples  used  or 
distributed  for  clinical  laboratory  testing 
or  research  purposes  and  not  intended 
for  administration  to  humans  or  in  the 
manufacture  of  a  product. 

In  §  610.40(d)  of  the  final  rule,  we 
have  created  a  separate  paragraph  for 
autologous  donations.  Testing  of 
autologous  donations  is  not  required 
under  this  section  unless  an  autologous 
donation  of  blood  or  blood  components 
potentially  could  be  used  for  allogeneic 
transfusion  or  shipped  to  another 
establishment.  If  shipped  to  an 
establishment  that  does  not  permit  the 
use  of  autologous  donations  for 
allogeneic  use,  only  the  first  donation  in 
each  30  day  period  must  be  tested  as 
discussed  in  section  V  of  this  document. 

In  §  610.40(f),  testing  required  under 
§  610.40(a),  (b),  and  (e)  must  be 
performed  by  a  laboratory  registered 
under  part  607  and  either  certified  to 
perform  testing  on  human  specimens 
under  the  Clinical  Laboratory 
Improvement  Amendments  of  1988  (42 


U.S.C.  263a)  under  42  CFR  part  493  or 
has  met  equivalent  requirements  as 
determined  by  HCFA  under  those 
provisions.  Therefore,  §  607.65(g)  is 
removed,  formerly  exempting  irom 
registration  clinical  laboratories  that  are 
approved  for  Medicare  reimbursement 
and  are  engaged  in  the  testing  of  blood 
products  in  support  of  other  registered 
blood  establishments. 

Release  or  shipment  prior  to 
completion  of  testing  in  §  610.40(g)  may 
occur  in  appropriately  docvmiented 
emergency  medical  situations,  or  when 
approved  in  writing  by  FDA,  provided 
that  the  shipping  establishment  notifies 
the  consignee  that  test  results  are  not  yet 
available,  that  the  tests  for 
communicable  disease  agents  are 
completed  as  soon  as  possible,  and  that 
the  results  are  provided  promptly  to  the 
consignee. 

Under  §  610.40(h).  an  establishment 
must  not  ship  or  use  blood  or  blood 
components  that  have  a  reactive 
screening  test  for  a  communicable 
disease  agent(s)  or  reactive  serological 
test  for  syphilis,  or  that  were  collected 
from  a  donor  with  a  previous  record  of 
a  reactive  screening  test  for  a 
communicable  disease  agent(s)  or 
reactive  serological  test  for  syphilis. 
Exceptions  to  this  requirement  are: 

•  For  blood  and  blood  components 
from  autologous  donors  when  labeled  as 
required  in  §  610.40(d): 

•  When  approval  in  writing  is 
obtained  from  FDA  and  the  blood  or 
blood  component  is  labeled  as  required 
under  §610.40(h)(2)(ii); 

•  Samples  for  use  or  distribution,  if 
intended  for  clinical  laboratory  testing 
or  research  and  not  intended  for 
administration  in  humans  or  for  further 
manufacturing  use; 

•  When  a  collection  from  a  donor  with 
a  record  of  a  reactive  screening  test 
result  tests  negative  and  the  donor  is 
shown,  or  previously  was  shown,  to  be 
suitable  by  an  acceptable  requalification 
method;  and 

•  When  a  collection  from  a  donor, 
who  tests  reactive  for  anti-HBc  and 
otherwise  is  determined  to  be  suitable, 
may  be  used  for  further  manufacturing 
into  plasma  derivatives  without  prior 
FDA  approval  or  the  "BIOHAZARD" 
legend. 

C.  Donor  Deferral  (§  610.41) 

Under  §  610.41(a),  any  donor  of  blood 
and  blood  components,  including  an 
autologous  donor,  who  tests  reactive  for 
a  communicable  disease  agent(s) 
described  under  §  610.40(a)  or  reactive 
with  a  serological  test  for  syphilis  must 
be  deferred  from  future  donations. 
Exceptions  apply  as  follows: 


31148 


Federal  Register /Vol.  66,  No.  112 /Monday,  June  11,  2001 /Rules  and  Regulations 


•  A  donor  who  tests  reactive  for  anti- 
HTLV I/II  or  anti-HBc  only  once  is 
permitted  to  donate  again  without  being 
deferred  from  further  donation  unless 
there  is  further  testing  using  an 
approved  supplemental  (additional, 
more  specific)  test; 

•  A  deferred  donor  who  tests  reactive 
for  HIV,  types  1  and  2.  HBV.  HCV. 
HTLV  types  I  and  n.  or  syphilis  may 
donate  blood  or  blood  components  to  be 
shipped  or  used  under  the  provisions 
described  in  §610.40(h)(2){ii); 

•  A  deferred  donor  who  showed 
evidence  of  infection  due  to  HBsAg 
when  previously  tested  may  donate 
blood  or  blood  components  to  be  used 
in  the  preparation  of  Hepatitis  B ' 
Immune  Globidin  (Human)  provided  the 
donor's  current  donation  tests 
nonreactive  for  HBsAg  and  the  donor 
otherwise  is  determined  to  be  suitable; 

•  A  deferred  donor  who  tests  reactive 
for  anti-HBc  or  for  evidence  of  infection 
due  to  HTLV,  types  I  and  D,  may  serve 
as  a  donor  of  Source  Plasma  collected 
for  further  manufacturing  use; 

•  A  deferred  donor  who  tests  reactive 
by  a  screening  test  for  syphilis  may 
serve  as  a  donor  of  human  blood  and 
blood  components,  if  the  donation  is 
further  tested  by  an  adequate  and 
appropriate  test  demonstrating  that  the 
reactive  screening  test  is  a  biological 
false  positive;  and 

•  A  deferred  donor  who  tests  reactive 
for  a  communicable  disease  agent(s) 
described  under  §  610.40(a)  or  reactive 
with  a  serological  test  for  syphilis  may 
serve  as  an  autologous  donor. 

Under  new  §  630.6  in  the  donor 
notification  rule  found  elsewhere  in  this 
issue  of  the  Federal  Register,  all 
deferred  donors,  including  those 
deferred  donors  who  may  serve  as 
donors  under  specified  conditions 
described  in  §  610.41,  must  be  notified 
of  their  deferral. 

Under  §  610.41(b)  the  regulations 
permit  the  reentry  of  a  deferred  donor 
into  the  donor  pool  when  the  donor  is 
requalified  by  a  process  or  method 
(algorithm)  approved  by  FDA  for  such 
purpose. 

D.  Medical  Devices  (§§  610.42  and 
610.44) 

In  the  proposed  rule,  we  discussed 
the  need  for  labeling  of  medical  devices 
manufactured  bom  reactive  blood  or 
blood  components.  In  the  final  rule,  we 
have  changed  the  text  of  §  610.42  to 
require  labeling  for  all  medical  devices 
that  contain  blood  or  a  blood 
component  as  a  medical  device 
component,  and  not  just  in  vitro 
diagnostic  products.  Under  §  610.42(a), 
when  a  medical  device  contains  himian 
blood  or  a  hiunan  blood  component  as 


a  component  of  the  final  device  and  the 
hiunan  blood  or  blood  component  was 
found  to  be  reactive  by  a  screening  test 
for  a  commiuiicable  disease  agent(s)  or 
reactive  by  a  serologiced  test  for  syphilis 
then  the  device  labeling  requires  a 
warning  statement  indicating  that  the 
product  was  maiiufactured  from  a 
donation  found  to  be  reactive  by  a 
screening  test  for  evidence  of  iiifection 
due  to  the  identified  communicable 
disease  agent(s).  Other  labeling 
requirements  in  subchapter  H  (Medical 
Devices)  of  chapter  I  would  also  apply. 
We  also  are  allowing  for  an  exemption 
approved  by  FDA  to  the  statement  of 
warning  in  circumstances  where  the 
reactivity  of  the  human  blood  or  blood 
component  in  the  device  presents  no 
significant  health  risk  through  the  use  of 
the  device. 

In  proposed  §  610.44,  manufacturers 
of  test  kits  would  be  required  to  use, 
when  available,  a  reference  panel 
obtained  bom  FDA  or  fi^m  a  FDA 
designated  source  to  verify  the 
sensitivity  and  specificity  of  kits 
approved  for  use  in  testing  donations  of 
blood  and  blood  components  for 
communicable  disease  agents  listed  in 
§  610.40(a)  and  for  an  HIV  test  approved 
for  use  in  the  diagnosis  and  monitoring 
of  HIV. 

In  the  final  rule,  we  are  amending  the 
requirements  to  clarify  that  when 
available  and  appropriate,  a 
manufacturer  must  use  panels  that  have 
been  provided  or  identified  by  FDA  to 
verify  acceptable  sensitivity  and 
specificity  of  kits  used  to  test  donations 
of  human  blood  and  blood  components, 
including  licensed  supplemental 
(additional,  more  specific)  tests.  The 
agency  is  making  this  change  after 
reviewing  21  CFR  600.46.  That 
regulation  recognizes  that  official  lot 
release  may  not  be  required  after  a 
manufacturer  consistently  produces  a 
product  that  meets  specifications. 
Consistent  with  this  policy,  the  agency 
has  recognized  that  less  strict  reference 
standard  testing  requirements  may  be 
appropriate  in  some  situations. 
Accordingly.  FDA  has  revised  1§  610.44 
to  require  use  of  reference  panels  only 
when  such  use  is  appropriate  and 
panels  are  available.  Moreover,  FDA 
may  determine  that  reference  panel 
testing  of  each  lot  is  not  appropriate, 
based  on  a  manufact\u«r's  consistent 
prior  production  of  products  of 
acceptable  sensitivity  and  specificity.  In 
that  situation,  intermittent  testing  of  lots 
may  be  appropriate. 

HDA  also  is  clarifying  that 
§  610.44(a)(2)  requires  manufactiuers  of 
an  HIV  test  kit  approved  for  use  in 
diagnosis,  prognosis,  or  monitoring  to 
use  an  FDA  provided  or  designated 


reference  panel,  when  available  and 
appropriate  to  assure  acceptable 
sensitivity  and  specificity  of  each  lot  of 
test  kit.  When  available  and  appropriate, 
FDA  expects  the  manufacturer  to 
perform  testing  using  the  panel  to  assure 
that  each  lot  meets  acceptable 
sensitivity  and  specificity. 

The  agency  also  is  making  a 
conforming  amendment  to  §  809.20(b) 
(21  CFR  809.20(b)),  to  make  clear  that 
§  610.44  applies  to  all  HIV  test  kits  that 
are  biological  products,  and  are 
approved  for  diagnosis,  prognosis,  or 
monitoring,  including  any  such  kits 
reviewed  under  the  medical  device 
authorities. 

In  the  proposed  rule,  we  stated  that  as 
technology  and  scientific  knowledge 
advance,  and  the  demands  placed  on 
the  blood  industry  change,  there  will 
continue  to  be  instances  when  a 
regulation  will  become  outdated  or 
where  unanticipated  circumstances  may 
warrant  a  departure  bom  a  regulation. 
To  allow  for  flexibility  in  such  cases,  we 
discussed  the  availability  of  approval 
for  exemption  upon  written  request 
bom  a  manufactiuer  to  FDA.  We  also 
noted  that,  under  §640.120,  applicants 
may  submit  requests  for  exceptions  or 
alternatives  to  regulations  regarding 
blood,  blood  components,  or  blood 
products.  Consistent  with  this  policy, 
we  created  a  similar  provision  in  the 
final  rule  that  is  applicable  to  the 
labeling  of  medical  devices  in  §610.42, 
and  distribution  of  lots  found  not  to  be 
acceptable  for  sensitivity  and  specificity 
in  §  610.44.  We  would  approve  an 
exception  or  alternative  under  these 
sections  only  if  we  concluded  that  the 
safety,  purity,  potency,  and 
effectiveness  of  the  final  product  were 
adequately  assured.  Manufactiuers  may 
submit,  in  writing  to  FDA,  a  request  for 
an  exception  or  alternative  to 
§§  610.42(a)  and  610.44(b).  In  limited 
circumstances,  a  request  and  approval 
may  be  made  orally  followed  by  a 
written  request  and  written  approval. 

E.  Technical  Amendments 

We  also  made  technical  changes  to 
existing  regulations,  consistent  with  this 
rulemaking.  We  removed  §§  606.121(g), 
607.65(g),  610.45.  640.2(d),  and  660.42. 
We  revised  §§  640.5(f)  and  640.67  for 
consistency  with  §  610.40,  and  in 
§§ 606.121(h)(2)  and  (h)(3).  640.14, 
640.23(a).  640.33(a).  and  640.53(a)  we 
deleted  "§610.45."  We  have  amended 
§§606.121(e)(5)(ii)  and  640.70(a)(2)  to 
conform  with  the  labeling  requirement 
in  §610.40(h)(2)(ii)(E).  and  amended 
§  809.20(b)  to  conform  with  §  610.44. 
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m.  Testing  for  Syphilis 

In  the  proposed  rule,  we  solicited 
comments,  with  supporting  data,  from 
the  public  in  regard  to  the  value  of  such 
a  test  as  a  marker  of  high  risk  behavior, 
as  a  surrogate  test  for  other 
commimicable  diseases,  and  as  a  screen 
for  syphilis  in  blood  and  blood 
components  to  prevent  transfusion- 
related  transmission.  We  recognized 
that  many  scientists,  including  some 
members  of  the  blood  banking 
community,  continue  to  advocate  the 
elimination  of  the  serological  test  for 


syphilis  as  a  testing  requirement. 
Comments  were  received  and  are 
discussed  in  comment  28  of  this 
dociunent.  We  have  concluded  that 
there  are  insufficient  data  to  justify 
eliminating  the  requirement  for  a 
serological  test  for  syphilis.  Therefore, 
§§  640.5(a)  and  640.65(b)  remain  in 
effect  at  this  time.  The  agency  remains 
interested  in  receiving  scientific  data  to 
clarify  the  value  of  performing  serologic 
tests  for  syphilis  on  donations  of  blood 
and  plasma. 


rv.  Relevant  Guidance 

Over  time,  we  have  issued  guidance 
representing  the  agency's  current 
thinking  on  the  adequate  and 
appropriate  testing  of  blood  and  blood 
component  donations  for  evidence  of 
infection  due  to  various  communicable 
disease  agents.  Because  we  are  not 
specifying  the  test  or  tests  to  be  used  in 
this  regulation,  we  are  listing  in  the 
following  table  the  test  or  tests  we 
currently  believe  reduce  adequately  and 
appropriately  the  risk  for  transmission 
of  communicable  disease  agents. 


Table  l  .—Screening  Tests 

- 

Tests 

Whole  Blood  and 
Blood  Components 
Including  Recov- 
ered Plasma 

Components  of,  or 

Used  to  Prepare, 

Medical  Devices 

Containing  Viable 

Leukocytes 

Components  of,  or 

Used  to  Prepare, 

Medical  Devices 

Not  Containing 

Viable  Leukocytes 

Source  Plasma 

Serological  Test  for  Syphilis  (STS) 
Antibodies  to  HIV,  types  1  and  2  (anti-HIV) 
HIV-1  Antigen  (HIV-1  Ag) 
Hepatitis  B  Surface  Antigen  (HBsAg) 
Antitxxly  to  Hepatitis  B  Core  Antigen  (anti-HBc) 
Antibody  to  Hepatitis  C  Virus  Encoded  Antigen  (anti- 

HCV) 
Antibodies  to  HTLV,  types  1  and  II  (anti-HTLV  I/II) 

X 
X 
X 
X 
X 
X 

X 

X 
X 
X 
X 

X' 
X 

X 

X 
X 
X 
~       X 
X' 
X 

X 
X 
X 
X 

X 

^  Anti-HBc  testing  not  recommended  for  donations  intended  solely  for  further  manufacturing  into  in  vitro  medical  devices. 


Table  2.— Additional  More  Specific  Tests 

Tests 

STS 

anti-HIV 

HIV-1  Ag 

HBsAg 

anti-HBc 

anti-HCV 

anti-HTLV  l/ll 

Approved  Sup- 
plemental 
Tests 

X 

X 

X' 

X' 

X 

^  A  neutralization  assay  is  performed  as  part  of  the  screening  test  procedure  for  a  reactive  sample. 


As  technology  advances,  we  intend  to 
regularly  issue  guidance  describing 
those  tests  that  we  believe  would 
adequately  and  appropriately  reduce  the 
risk  of  transmission  of  communicable 
disease  agents.  Unless  we  determine 
that  prior  public  participation  is  not 
feasible  or  appropriate,  we  intend  to 
issue  such  guidance  in  draft,  giving  the 
opportunity  for  public  comment  and  for 
manufacturers  to  prepare  to  use  any 
appropriate  new  testing  technologies. 
When  prior  public  participation  is  not 
feasible  or  appropriate,  for  example, 
when  immediate  action  is  necessary  to 
protect  the  public  health,  we  may 
immediately  implement  the  guidance. 

We  have  prepared  a  list  of  guidance 
documents  that  currently  are  applicable 
to  these  regulations.  They  are  listed  in 
order  by  date  of  issuance. 

•  Recommendations  for  the 
Management  of  Donors  and  Units  that 
are  Initially  Reactive  for  Hepatitis  B 
Surface  Antigen  (HBsAg);  December  2, 
1987 


•  HTLV-I  Antibody  Testing; 
November  29.  1988 

•  FDA  Recommendations  Concerning 
Testing  for  Antibody  to  Hepatitis  B  Core 
Antigen  (Anti-HBc);  September  10,  1991 

•  Clarification  of  FDA 
Recommendations  for  Donor  Deferral 
and  Product  Distribution  Based  on  the 
Results  of  Syphilis  Testing;  December 
12. 1991 

•  Revised  Recommendations  for 
Testing  Whole  Blood,  Blood 
Components.  Source  Plasma  and  Source 
Leukocytes  for  Antibody  to  Hepatitis  C 
Encoded  Antigen  (Anti-HCV);  April  23. 
1992 

•  Revised  Recommendations  for  the 
Prevention  of  Human 
Immunodeficiency  Virus  (HIV) 
Transmission  by  Blood  and  Blood 
Products;  April  23.  1992 

•  Revised  Recommendations  for 
Testing  Whole  Blood,  Blood 
Components,  Source  Plasma  and  Source 
Leukocytes  for  Antibody  to  Hepatitis  C 
Virus  Encoded  Antigen  (Anti-HCV) 


[Supplements  previous  guidance  April 
23,  1992);  August  5,  1993 

•  Donor  Suitability  Related  to 
Laboratory  Testing  for  Viral  Hepatitis 
and  a  History  of  Viral  Hepatitis; 
December  22,  1993 

•  Recommendations  for  Donor 
Screening  with  a  Licensed  Test  for  HIV- 
1  Antigen;  August  8,  1995 

•  Additional  Recommendations  for 
Donor  Screening  with  a  Licensed  Test 
Kit  for  HIV-1  Antigen  [Supplements 
previous  guidance  August  8,  1995); 
March  14,  1996 

•  Additional  Recommendations  for 
Testing  Whole  Blood,  Blood 
Comfionents,  Source  Plasma,  and 
Source  Leukocytes  for  Antibody  to 
Hepatitis  C  Virus  Encoded  Antigen 
(Anti-HCV)  [Supplements  previous  HCV 
guidance — April  23, 1992  and  August  5. 
1993];  May  16,  1996 

•  Guidance  for  Industry:  Donor 
Screening  for  Antibodies  to  HTLV-II; 
August  15,  1997 

•  Guidance  for  Industry:  Errors  and 
Accidents  Regarding  Saline  Dilution  of 
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Samples  Used  for  Viral  Marker  Testing; 
June  11. 1998 

The  giiidance  documents  referenced 
in  this  document  or  otherwise 
applicable  to  the  testing  of  donors  of 
blood  and  blood  components  may  be 
obtained  from  the  Office  of 
Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40], 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
Send  one  self-addressed  adhesive  label 
to  assist  that  office  in  processing  your 
requests.  The  guidance  documents  may 
also  be  obtained  by  mail  by  calling  the 
CBER  Voice  Information  System  at  1- 
800-835-4709  or  301-827-1800.  or  by 
FAX  by  calling  the  FAX  Information 
System  at  1-888-CBER-FAX  or  301- 
827-3844.  Persons  with  access  to  the 
Internet  may  connect  to  CBER  at  http:/ 
/www.fda.gov/cber/publications.htm. 

V.  Comments  on  the  Proposed  Rule 

We  received  24  letters  of  comment  on 
the  proposed  rule,  most  of  which  raised 
multiple  issues.  The  comments  were 
submitted  by  blood  centers,  hospitals, 
transfusion  services,  trade  associations, 
and  professional  associations.  A  nimiber 
of  comments  expressly  supported  our 
revision  of  communicable  disease 
testing  requirements  to  incorporate  the 
agency's  guidance  and  industry  practice 
into  one  comprehensive  regulatory 
framework  to  help  ensure  the  safety  of 
the  blood  supply.  A  summary  of  the 
comments  and  the  agency's  responses 
follow. 

A.  Testing  of  Autologous  Donations 

In  the  proposed  rule,  each  donation  of 
autologous  blood  and  blood  component 
would  be  tested  for  evidence  of 
infection  due  to  the  following 
communicable  disease  agents:  HTV, 
types  1  and  2;  HBV;  HCV;  and  HTLV, 
types  I  and  n.  The  testing  would  be 
performed  using  screening  tests 
approved  for  such  use  by  FDA.  One  or 
more  such  tests  would  be  performed  as 
necessary  to  reduce  adequately  and 
appropriately  the  risk  of  transmission  of 
communicable  disease.  Restrictions  on 
shipment  or  use  would  not  apply  to 
autologous  blood  and  blood  components 
provided  the  autologous  blood  and 
blood  components  are  labeled 
appropriately.  We  requested  comments 
on  alternatives  (including  the  rationale) 
to  testing  each  autologous  donation, 
such  as  procedural  or  labeling 
improvements.  A  majority  of  comments 
submitted  to  us  responded  to  this  issue. 

(Comment  1)  Six  comments  support 
testing  autologous  donations  in  the 
same  manner  as  allogeneic  donations. 


The  comments  argue  that  a  significant 
error  rate  in  the  use  of  autologous  blood 
for  allogeneic  use  or  use  in  preparing  a 
product,  makes  the  current  risks  to 
recipients  of  blood  and  blood 
components  unacceptable.  They  further 
argue  that  testing  will  reduce  these 
risks,  as  well  as  the  risk  to  healthcare 
workers  from  inadvertent  exposure. 
Several  of  these  comments  reconunend 
that  autologous  donations  testing 
reactive  for  a  communicable  disease 
agent(s)  should  not  be  exempt  from  the 
restrictions  on  shipment  and  use  in  the 
proposed  rule.  They  argue  that  positive 
donations  of  autologous  blood  should  be 
discarded  to  protect  the  health  of 
healthcare  workers  and  to  prevent 
inadvertent  use  of  such  autologous 
blood  for  allogeneic  transfusions. 

Eleven  comments  oppose  testing  of 
autologous  donations  for  evidence  of 
infection  due  to  communicable  disease 
agents.  These  comments  argue  that 
testing  would  not  significantly  reduce 
the  risk  of  inadvertent  allogeneic 
transfusions  with  autologous  blood  and 
blood  components  because  testing  alone 
does  not  address  the  process  errors  that 
cause  inadvertent  allogeneic 
transfusions.  Errors  in  labeling  and 
handling  autologous  blood  will  occur 
regardless  of  whether  donations  are 
tested.  Several  comments  argue  that  we 
presented  no  data  to  suggest  testing  will 
reduce  inadvertent  allogeneic 
transfusion.  One  comment  points  out 
that  inadvertent  allogeneic  transfusion 
errors  occur  despite  the  fact  that  an 
estimated  60  to  70  percent  of  autologous 
donations  currently  are  tested.  The 
comments  that  argue  against  testing 
instead  support  regulation  that  focuses 
on  improving  quality  assurance  systems. 
These  comments  recommend 
optimizing  labeling,  separating 
processing  paths  and  segregating  storage 
for  autologous  donations,  as  well  as 
requiring  multiple  identifications  of 
recipients  to  address  directly  all 
(autologous  and  allogeneic)  transfusion 
errors.  Finally,  comments  opposed  to 
testing  autologous  donations  argue  that 
the  significant  costs  of  testing  are 
unwarranted  given  the  lack  of  clinical 
utility.  They  argue  that  in  many  cases, 
particularly  in  small,  riiral  hospitals 
where  patients  will  have  few 
alternatives,  the  costs  of  testing  will  be 
prohibitive  and  will  result  in  reduced 
availability  of  autologous  services. 
Several  comments  also  suggest  that 
reduced  availability  of  autologous 
donations  will  result  in  an  increase  in 
allogeneic  use  with  its  attenuated  risks 
outweighing  any  minor  increase  in 
safety  from  testing  autologous 
donations. 


A  number  of  comments  recommend 
an  intermediate  position  between 
testing  all  autologous  donations  and 
testing  none.  Three  comments  support 
testing  only  one  in  a  series  of  autologous 
donations,  noting  that  many  autologous 
donors  donate  multiple  donations  in  a 
short  timeframe,  therefore,  testing  each 
donation  would  result  in  significant 
costs  without  any  appreciable  increase 
in  safety  to  the  blood  supply.  One 
comment  calls  for  testing  autologous 
donations  once  in  30  days  if  the 
autologous  donation  is  to  be  shipped 
from  the  collection  establishment  before 
transfusion.  If  the  donation  is  collected 
and  transfused  in  the  same  facility,  the 
comment  recommends  no  testing  be 
required.  The  same  comment  supports 
labeling  all  autologous  donations  with  a 
unique  label  stating  "FOR 
AUTOLOGOUS  USE  ONLY"  and  aU 
reactive  or  untested  donations  with  a 
'BIOHAZARD"  legend.  Further,  the 
comment  calls  for  prohibiting 
establishments  from  using  autologous 
donations  as  allogeneic  donations.  The 
comment  argues  that  requiring  testing 
every  30  days  for  shipped  autologous 
donations,  labeling  changes,  and 
preventing  the  use  of  autologous  blood 
and  blood  components  for  allogeneic 
transfusion  %re  better,  more  cost- 
efficient  methods  of  protecting  patients 
and  health  care  personnel. 

Based  on  the  comments  submitted 
and  our  own  evaluation,  the  agency  has 
concluded  that  its  proposal  to  test  all 
autologous  donations  in  the  same 
manner  as  allogeneic  donations  should 
be  amended.  While  communicable 
disease  testing  plays  a  major  role  in 
improving  the  safety  of  the  allogeneic 
blood  supply,  we  are  not  convinced  that 
the  testing  of  all  autologous  donations  is 
necessary  to  improve  the  safety  of  the 
general  blood  supply.  It  is  the 
inadvertent  improper  use  of  autologous 
donations,  rather  than  the  product  itself, 
which  poses  risk  to  the  public  health. 
Many  of  the  incidents  involving 
autologous  donations  that  compromise 
transfusion  safety  are  caused  by  process 
or  clerical  error.  As  one  comment  points 
out,  these  errors  occur  regardless  of 
whether  the  autologous  donation  is 
tested  and  its  communicable  disease 
status  is  known.  We  are  persuaded  that 
such  errors  involving  autologous 
donations  can  be  better  addressed  by 
changes  in  labeling  and  processing  of 
autologous  donations.  We  believe  that 
clearly  marking  autologous  donations  as 
"DONOR  UNTESTED,"  as  well  as  with 
the  autologous  label  (§606.121(i)  (21 
CFR  606.121(i))),  will  alert  healthcare 
workers  that  they  could  be  handling 
potentially  infectious  products  and 
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should  take  appropriate  precautions.  We 
believe  that  not  requiring  testing  of 
autologous  donations  will  help  assure 
continued  autologous  services  at  certain 
small,  rural  blood  establishments, 
which  do  not  use  autologous  donations 
for  allogeneic  use.  We  believe  that  these 
labeling  changes  will  sufficiently 
increase  the  safety  of  autologous 
transfusions  without  compromising  the 
availability  of  these  services.    - 

However,  we  have  concluded  that 
under  certain  circiunstances  there  is  a 
potential  risk  to  blood  safety  from 
autologous  donations,  and  imder  those 
circumstances  labeling  changes  alone 
are  insufficient  to  protect  the  public 
health.  First,  blood  establishments  that 
permit  autologous  donations  to  be  used 
for  allogeneic  transfusions  run  a    * 
potentially  greater  risk  of  erroneous 
transfusion  of  an  autologous  donation  to 
an  unintended  recipient.  We  are 
requiring  that  establishments  that 
maintain  a  program  permitting 
allogeneic  use  of  autologous  donations 
test  each  autologous  donation  collected 
regardless  of  whether  the  particular 
blood  or  blood  component  is  "crossed- 
over"  for  allogeneic  use.  Positive  and 
reactive  donations  must  be  labeled  with 
a  "BIOHAZARD  "  legend  as  well  as  with 
the  label  "FOR  AUTOLOGOUS  USE 
ONLY"  as  required  under  §606.121(i). 
Autologous  donations  that  test  negative 
for  evidence  of  infection  due  to 
communicable  disease  agents  must  be 
labeled  "FOR  AUTOLOGOUS  USE 
ONLY"  as  further  specified  imder 
§  606.121(1).  The  agency  believes  that 
blood  establishments  that  use 
autologous  donations  for  allogeneic  uses 
should  be  subject  to  these  additional 
safety  measures  to  prevent  erroneous 
allogeneic  uses.  The  agency  believes 
that  for  such  establishments  the 
additional  margin  of  safety  achieved  by 
testing  all  donations  in  the 
establishment's  inventory  and  labeling 
reactive  donations  with  a 
"BIOHAZARD"  legend  is  necessary  to 
protect  the  public  health. 

The  second  area  in  autologous 
transfusion  services  that  presents 
additional  safety  concerns  is  the 
shipment  of  autologous  products  from 
the  collection  facility  to  another 
establishment.  Errors,  including  clerical 
errors  in  inventory  management  and 
breakage  of  autologous  donations,  may 
occur  when  the  product  is  handled  by 
a  variety  of  individuals  and  facilities 
throughout  collection,  transport, 
storage,  and  transfusion.  We  are 
requiring  that  blood  establishments  that 
ship  autologous  products  to  other 
establishments  that  do  not  use 
autologous  donations  for  allogeneic  use 
must  test  the  first  autologous  donation 


collected  at  the  begiiming  of  each  30- 
day  period  for  evidence  of  infection  due 
to  communicable  disease  agents.  We 
believe  a  minimum  requirement  of 
testing  the  autologous  donor's  blood  at 
least  once  in  30  days  is  sufficient 
because  autologous  donations  are 
usually  given  in  a  series  over  a  short 
timeframe.  Because  these  donations  are 
not  intended  to  be  transfused  into  any 
other  recipient  than  the  donor,  testing 
once  in  30  days  for  evidence  of  infection 
due  to  communicable  disease  agents 
will  give  an  added  measure  of  safety  to 
those  handling  the  blood  without  the 
costs  of  testing  each  autologous 
donation.  Thus,  if  an  autologous  donor 
donated  three  times  over  a  30-day 
period  and  the  establishment  ships  the 
autologous  donations  to  another 
establishment  that  does  not  allow  use  of 
autologous  donations  for  allogeneic 
transfusion,  the  rule  requires,  at  a 
minimum,  that  the  establishment  test 
the  first  collection  only.  If  the  donor 
donated  a  fourth  time  on  the  31st  day 
or  later,  the  establishment  must  test  the 
foiulh  collection. 

(Comment  2)  One  comment  raises 
several  additional  arguments  against 
testing  autologous  donations  including: 
Testing  may  give  a  false  sense  of 
increased  protection  resulting  in 
decreased  attention  and  more  errors; 
testing  may  result  in  denial  of  services 
to  patients  or  loss  of  autologous  donor 
programs;  and  testing  of  autologous 
donations  constitutes  the  practice  of 
medicine  since  autologous  donors  are 
patients  under  a  doctor's  care. 

We  do  not  believe  that  testing  of 
autologous  donations  will  result  in 
decreased  attention  and  more  errors. 
Communicable  disease  testing  of 
allogeneic  blood  and  blood  components 
has  been  an  important  and  effective  tool 
to  ensure  the  safety  of  the  blood  supply. 
Testing  of  autologous  donations,  which 
are  shipped  to  or  collected  in  an 
establishment  that  maintains  a  program 
that  uses  autologous  blood  and  blood 
components  for  allogeneic  transfusion 
will  provide  an  additional  margin  of 
safety  against  a  potentially  greater  risk 
of  error.  We  do  not  believe  that 
conununicable  disease  testing  of 
autologous  donations  will  result  in  a 
denial  of  such  services  to  patients  or  in 
the  loss  of  such  programs.  We  are  not 
requiring  testing  of  autologous  blood 
and  blood  components  except  when  an 
establishment  has  a  program  allowing 
the  use  of  autologous  donations  for 
allogeneic  transfusion,  or  ships  the 
autologous  donations  from  the 
collecting  facility.  We  believe  this 
approach  allows  services  and  programs 
for  autologous  collections  to  continue 
while  protecting  potential  allogeneic 


recipients  and  healthcare  workers  who 
may  be  exposed  to  biohazardous  blood 
or  blood  components. 

The  comment  views  the  testing  of 
autologous  donations  as  practice  of 
medicine.  However,  we  do  not  consider 
testing  of  autologous  donations  to  be 
practice  of  medicine,  but  to  be  a 
safeguard  in  protecting  the  public  health 
when  autologous  donations  are  made 
available  for  allogeneic  use  or  when 
others  may  be  exposed  to  potentially 
hazardous  donations  during  shipment  of 
autologous  donations  by  the  collecting 
establishment.  This  policy  responds  to  a 
recommendation  in  the  Febniary  1997 
report  issued  by  the  General  Accounting 
Office  entitled  'Blood  Supply:  FDA 
Oversight  and  Remaining  Issues  of 
Safety." 

(Comment  3)  Two  comments  argue 
that  testing  and  labeling  autologous 
blood  and  blood  components  can 
seriously  jeopardize  the  confidentiality 
^f  the  donor's  communicable  disease 
status. 

We  do  not  believe  the  required  testing 
and  labeling  of  autologous  donations 
will  seriously  compromise  the  donor's 
confidentiality.  The  final  rule  does  not 
require  most  autologous  donors  to  be 
tested,  and  labeling  on  untested 
autologous  donations  will  not  raise 
confidentiality  issues.  In  addition,  the 
label  will  not  identify  in  any  manner  the 
donor's  particular  communicable 
disease  status.  The  "BIOHAZARD" 
legend  on  donations  fitim  autologous 
donors  who  test  positive  or  reactive  will 
serve  as  a  necessary  alert  for  blood 
healthcare  workers  and  help  prevent 
transfusion  errors.  We  recommend  that 
autologous  donors  be  informed 
beforehand  if  their  donations  will  be 
tested  for  evidence  of  infection  due  to 
communicable  disease  agents.  Thus, 
autologous  donors  may  choose  not  to 
donate  in  a  setting  where  testing  is 
required. 

(Comment  4)  Seven  comments  raise 
the  issue  of  what  to  do  with  autologous 
blood  or  blood  components  that  test 
reactive  by  one  or  more  of  the 
communicable  disease  agents  identified 
in  §  610.40(a).  Several  of  these 
comments  point  out  that  blood 
establishments  areunder  ethical  and 
legal  constraints  that  would  prevent 
them  from  discarding  test  positive 
autologous  donations.  Several 
comments  suggest  that  under  a  recent 
Supreme  Court  decision  it  may  be  a 
violation  of  the  American  with 
Disabihties  Act  ("ADA")  to  deny  HIV- 
infected  patients  the  right  to  use  their 
own  blood.  Two  comments  strongly 
support  discarding  autologous 
donations  testing  reactive.  These 
comments  argue  that  the  risks  from 
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keeping  these  positive  donations  in 
blood  inventories  are  too  great.  The 
comments  argue  these  donations  should 
be  treated  similarly  to  blood  from  a 
positive  allogeneic  donor  and  discarded. 

We  are  not  prohibiting  blood 
establishments  from  transfusing  positive 
donors  with  their  own  blood.  These 
donations,  however,  if  made  available 
for  autologous  use  must  be  labeled 
"FOR  AUTOLOGOUS  USE  ONLY"  and 
also  with  a  "BIOHAZARD"  legend. 

(Comment  5)  Several  comments  call 
for  prohibiting  the  use  of  autologous 
donations  for  allogeneic  transfusion  for 
all  blood  collection  establishments.  The 
comments  argue  that  the  benefit  of 
testing  would  be  negated  if  test  positive 
autologous  donations  remain  in  the 
system  subject  to  the  processing  errors 
that  can  occur  when  use  of  autologous 
donations  for  allogeneic  transfusions  is 
permitted. 

The  agency  has  determined  that  this 
final  rulemaking  is  not  the  appropriate 
venue  to  institute  a  requirement 
prohibiting  use  of  autologous  donations 
for  allogeneic  use.  However,  we  believe 
that  this  issue  should  be  considered 
further  in  the  more  general  context  of 
medical  errors.  In  the  interim,  we 
believe  that  requiring  blood 
establishments  that  continue  the 
practice  of  using  autologous  donations 
for  allogeneic  transfusions  to  test  and 
appropriately  label  all  their  autologous 
donations  will  help  control  errors 
involving  autologous  donations  testing 
reactive  for  a  commimicable  disease 
agent(s). 

(Comment  6)  Four  comments  point 
out  that  the  proposed  rule  does  not 
address  perioperative  autologous  blood 
collections.  Two  comments  suggest  that 
requiring  testing  of  perioperative 
collections  would  effectively  eliminate 
them  because  testing  would  not  be 
completed  in  time  for  donations  to  be 
used.  One  comment  suggests  the  final 
rule  should  contain  an  exception  for 
intraoperatively  salvaged  blood. 

We  are  not  proposing  testing  of 
perioperative  blood  collections.  These 
blood  or  blood  components  are 
collected  and  used  within  the  same 
facility  where  the  operation  is  being 
performed,  and  are  not  intended  for 
allogeneic  use.  They  also  do  not  become 
part  of  the  transfusion  center's  or  blood 
collection  establishment's  inventories. 
Therefore,  we  do  not  consider 
perioperative  blood  or  blood  component 
donations  subject  to  testing  for  evidence 
of  infections  under  the  purview  of  the 
final  rule. 

(Comment  7)  Four  comments  suggest 
that  we  deal  with  the  issue  of  the 
inappropriate  use  of  recovered  plasma 
for  further  manufacture  from  untested  or 


communicable  disease  marker  reactive 
autologous  blood  by  banning  the  use  of 
untested  or  reactive  recovered  plasma  or 
by  requiring  testing  of  autologous  blood 
to  be  used  for  salvage. 

Under  21  CFR  606.100(b)(18),  blood 
establishments  are  required  to  establish 
and  maintain  standard  operating 
procedures  (SOP's)  for  recovered 
plasma.  If  a  blood  establishment  intends 
to  use  recovered  plasma  from  an 
untested  donation  for  further 
manufacturing  use,  the  donation  would 
then  be  considered  an  allogeneic 
donation  subject  to  the  testing 
requirements  for  allogeneic  donations 
under  the  final  rule.  "The  use  of  untested 
or  reactive  autologous  blood  for  further 
manufacturing  is  prohibited  imless 
exempted  under  §  610.40(h)(2). 

B.  Exception  for  Dedicated  Apheresis 
Donations 

We  requested  comments  on  whether 
to  exempt  from  testing  for  evidence  of 
infection  due  to  commimicable  disease 
agents  each  donation  from  a  dedicated 
apheresis  donor  (defined  in  section  LB 
of  this  docimient)  and  instead  test  such 
donors  only  once  in  each  30-day  period. 

(Comment  8)  Eight  comments 
responded  to  this  request.  One  comment 
opposes  a  once  in  each  30-day  period 
testing  exception  for  dedicated 
apheresis  donors,  arguing  that  recipients 
of  these  donations  are  entitled  to  the 
same  protection  as  other  recipients  of 
blood  components.  The  remaining  seven 
comments  support  allowing  testing  of 
dedicated  apheresis  donors  only  once 
every  30  days.  These  comments  cite  the 
fact  that  dedicated  apheresis  donations 
are  often  used  for  patients  in  dire 
situations  who  are  unable  to  wait  for 
each  donation  to  be  tested.  They  argue 
that  dedicated  apheresis  donations 
tested  only  once  in  each  30-day  period 
would  not  present  a  safety  concern 
because  new  tests  have  substantially 
increased  the  reliability  of  the  first 
donation's  test  results;  because 
subsequent  donations  during  the  30-day 
period  would  create  little  additional  risk 
to  the  recipient,  since  the  first  donation 
would  expose  the  recipient  to  any 
undetected  infection;  and  because  new 
risk  of  exposure  could  be  caught  by 
taking  the  donor's  medical  history 
(including  health  and  social  history 
screening)  on  the  day  of  each 
subsequent  collection.  (See  21  CFR 
640.3(a).) 

Based  on  the  comments  submitted 
and  the  agency's  own  evaluation,  we 
have  concluded  that  donations  irom 
dedicated  apheresis  donors  must  be 
tested  for  evidence  of  infection  due  to 
communicable  disease  agents  at  the  first 
donation  and  at  a  minimum  of  once  at 


the  begiiming  of  each  successive  30-day 
period.  This  exception  from  universal 
testing  will  provide  the  recipient  of 
dedicated  apheresis  donations  with 
adequate  protection  against  disease 
transfer  since  the  test  results  would  be 
unlikely  to  change  within  the  30-day 
period.  We  also  believe  this  exception 
will  limit  donor  exposiu^  when  the 
patient  needs  frequent  transfusions  and 
will  help  avoid  delaying  treatment  of 
patients  in  need  of  emergency 
transfusions. 

(Comment  9)  One  comment  suggests 
that  the  communicable  disease  agent 
testing  should  be  allowed  near  the  time 
of  the  first  collection  to  facilitate 
expedited  release  of  dedicated  apheresis 
donations  to  patients  in  need. 

We  have  reviewed  the  conunent  and 
will  consider  permitting  communicable 
disease  agent  testing  prior  to  collection 
of  the  first  dedicated  donation  in  the 
context  of  creating  specific  standards  for 
dedicated  donations  in  future 
rulemaking. 

(Comment  10)  Two  comments  call  for 
use  of  an  abbreviated  donor  screening 
questionnaire  for  dedicated  apheresis 
donors. 

Since  we  are  limiting  testing  for 
evidence  of  infection  due  to 
communicable  disease  agents  to  the  first 
donation  in  each  30-day  period,  we 
believe  that  the  screening  process  plays 
an  even  more  important  role  in 
evaluating  the  safety  of  the  blood  or 
blood  component  being  collected  fit)m 
the  dedicated  donor.  The  possible 
implications  of  an  abbreviated  screening 
are  not  in  the  sco{)e  of  this  rulemaking, 
and  are  under  study  for  futiure 
rulemaking. 

(Comment  11)  Two  comments  suggest 
extending  this  exception  from  universal 
testing  to  other  dedicated  blood 
components  (e.g.  dedicated  granulocyte 
donors;  parent  to  child  donations  of 
plasma  or  red  blood  cells). 

We  agree  with  this  comment.  We 
believe  that  donations  from  dedicated 
donors  should  be  treated  alike  in 
regards  to  communicable  disease 
testing.  Accordingly,  the  agency  has 
extended  the  exception  allowing  testing 
for  evidence  of  infection  due  to 
communicable  disease  agents  to  the  first 
donation  in  each  30-day  period  for  all 
donations  of  blood  and  blood 
components  from  dedicated  donors  to  a 
single,  identified  recipient.  Syphilis 
testing  is  required,  at  a  minimum,  for 
the  first  donation  in  each  30-day  period 
in  addition  to  the  other  communicable 
disease  agents  listed  in  §  610.40(a). 

(Comment  12)  One  comment  also 
-calls  for  extending  the  exemption  to 
other  non-infectious  tests  required  for 
donations  from  dedicated  apheresis 
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donors,  such  as  ABO,  Rh,  red  cell 
antibody  screening. 

We  disagree  wim  this  comment.  Tests 
such  as  ABO,  Rh,  and  red  cell  antibody 
screening  are  part  of  matching  the 
donation  to  the  donor  and,  therefore, 
part  of  quality  assiuance  processes. 

(Comment  13)  One  comment  suggests 
that  subsequent  donations  from 
dedicated  apheresis  donors  should  not 
be  labeled  as  imtested  since  the  test 
results  fit>m  the  first  donation  should 
apply  to  subseouent  donations. 

We  agree  witn  this  comment.  We  are 
requiring  that  donations  subsequent  to 
the  first  tested  donation  in  each  30-day 
period  from  dedicated  donors,  including 
apheresis  donors,  be  labeled  "DONOR 
TESTED  WITHIN  THE  LAST  30  DAYS." 

We  are  aware  that  there  may  be 
occasions  where  the  dedicated 
donations  are  no  longer  needed  by  the 
identified  recipient.  When  an  untested 
donation  is  to  be  used  for  transfusion  to 
another  recipient  or  for  further 
manufacturing,  the  establishment  must 
assure  that  all  suitability  criteria  under 
§  640.3  are  met  and  that  testing  required 
under  §  610.40  is  completed  and  that 
the  donation  tests  nonreactive  before 
use. 

C.  Supplemental  Testing 

In  proposed  §  610.40(c),  we  would 
require  that  each  donation  found  to  be 
reactive  by  a  screening  test  for  evidence 
of  infection  due  to  commimicable 
disease  agents  be  further  tested 
whenever  a  supplemental  (additional, 
more  specific)  test  has  been  approved 
for  such  use  by  FDA. 

(Comment  14)  Three  comments 
support  our  proposal  to  further  test 
reactive  donations  whenever  a 
supplemental  (additional,  more  specific) 
test  has  been  approved  for  such  use  by 
FDA.  These  comments  point  out  that 
this  information  is  relevant  to  the  donor 
and  part  of  the  usual  and  customary 
business  practice  for  blood  centers  to 
provide.  One  of  these  comments  also 
suggests  that  requiring  such  testing  will 
provide  test  kit  manufacturers  with  the 
economic  incentive  to  develop 
supplemental  tests  for  less  commoa 
viruses  for  which  donors  are  screened. 

Four  comments  oppose  our 
mandating  supplemental  testing.  These 
comments  argue  that  there  is  not  a 
sufficient  public  health  concern  and 
that  the  costs  are  too  burdensome.  The 
comments  suggest  that  our  regulatory 
concerns  should  be  limited  to  deferring 
reactive  donors  and  labeling  positive 
donations.  Several  of  these  comments 
argue  that  supplemental  testing  has  no 
impact  on  blood  safety  and  is  a  medical 
decision  to  be  made  by  the  donor's 
physician.  Others  suggest  that  blood 


centers  do  supplemental  testing 
voluntarily  if  they  intend  to  reenter 
donors;  so  supplemental  testing  should 
not  be  required. 

Historically,  we  have  recommended 
in  guidance  supplemental  testing  of 
reactive  samples  and,  for  HFV,  we  have 
required  supplemental  testing  in 
§  610.46(b).  We  consider  supplemental 
testing  as  part  of  communicable  disease 
control,  necessary  in  protecting  public 
health.  Screening  tests  are  designed  to 
be  highly  specific  for  the  tested  marker. 
Nevertheless,  false  positives  occur  due 
to  sample  contamination,  cross- 
reactivity,  or  nonspecific  causes.  In 
§  610.40(e),  we  are  requiring  that 
reactive  samples  be  further  tested  by  a 
supplemental  (additional,  more  specific) 
test,  when  available,  that  has  been 
approved  for  such  use  by  FDA. 
Although  a  donor  must  be  deferred 
based  on  a  reactive  screening  test,  the 
blood  and  plasma  establishment  should 
use  the  information  obtained  through 
supplemental  testing  to  notify  and 
counsel  the  deferred  donor.  Providing 
donors  with  accurate  information  about 
their  communicable  disease  status  and 
deferral  as  soon  as  possible  helps  ensure 
a  healthy  donor  population.  Blood  and 
plasma  establishments  also  can  use 
information  fixim  supplemental  testing 
to  evaluate  the  donor  for  possible 
reentry  into  the  donor  pool. 
Requalification  of  donors  contributes  to 
blood  availability,  which  also  is  a  public 
health  concern.  "Therefore,  FDA  believes 
supplemental  testing  has  a  direct  impact 
on  blood  safety  in  preventing 
communicable  disease  transmission  and 
in  optimizing  blood  availability. 

(Comment  15)  Several  comments 
object  to  HCV  supplemental  testing  in 
particular  because  there  is  currendy  no 
requirement  for  lookback  or  product 
retrieval  and  there  is  no  reentry 
algorithm  in  place. 

We  disagree  with  the  comments.  We 
consider  supplemental  testing  part  of 
blood  safety  by  providing  deferred 
donors  with  accurate,  timely 
information  regarding  their  deferred 
status  and  possible  transmission  of 
communicable  disease.  CurrenUy,  we 
allow  reentry  of  donors  who  test 
reactive  by  a  multiantigen  screening  test 
for  HCV.  Reentry  into  the  donor 
population  must  follow  a  method  or 
process  approved  by  FDA.  This  process 
includes  the  use  of  a  supplemental  test, 
e.g.,  recombinant  immunoblot  assay  3.0 
(RIBA  3.0).  We  have  issued  draft 
guidance  on  our  current  thinking  on 
HCV  "lookback"  (see  section  FV  of  this 
document  for  description  on  how  to 
access  the  draft  guidance  document);  we 
intend  to  finalize  this  guidance  and  to 
propose  new  regulations  in  a  future 


rulemaking  for  "lookback"  when  donors 
test  reactive  for  HCV. 

(Comment  16)  One  comment  objects 
to  supplemental  testing  of  autologous 
donations.  The  comment  objected,  in 
part,  because  of  the  costs  associated 
with  testing  each  donation  from 
autologous  donors. 

Under  the  final  rule,  we  require 
testing  of  autologous  donations  only 
where  there  is  a  public  health  risk,  i.e.. 
where  an  establishment  has  a  program 
allowing  the  use  of  autologous 
donations  for  allogeneic  transfusion,  or 
where  a  collecting  establishment  ships 
autologous  donations.  For  those 
donations  of  autologous  blood  and 
blood  components  that  are  required  to 
be  tested,  we  also  are  requiring  blood 
establishments  to  further  test  such 
donations  using  supplemental  tests.  If 
an  autologous  donation  is  reactive  in 
screening  tests,  blood  establishments  are 
required  to  defer  the  autologous  donor 
from  future  allogeneic  donations.  The 
deferred  autologous  donor  has  the  same 
need  as  the  deferred  allogeneic  donor 
for  accurate  information  regarding  his  or 
her  possible  infectious  status,  and  the 
information  from  supplemental  testing 
may  prevent  the  donor  from  spreading 
the  infection.  Thus,  we  believe  that 
supplemental  testing  of  autologous 
donations  is  just  as  necessary  to  blood 
safety  and  public  health  as 
supplemental  testing  of  allogeneic 
donations.  For  those  autologous  donors 
with  a  record  of  a  positive  supplemental 
test  for  a  specific  communicable  disease 
agent,  the  establishment  is  not  required 
to  perform  the  supplemental  test  again. 

(Comment  17)  "Two  comments  argue 
that  the  approved  supplemental  tests  are 
not  always  the  best  method  of 
confirmatory  testing,  pointing  to 
nucleic-acid-based  testing  (NAT)  for 
HCV  and  HIV.  The  comments  also 
suggest  allowing  blood  establishments 
to  use  NAT  testing  and  leave  the 
decision  to  the  donor's  physician 
whether  other  supplemental  tests  are 
warranted  medically. 

In  structuring  the  proposed  rule,  we 
intended  to  allow  for  advancements  in 
testing  technology  without  further 
rulemaking.  We  built  into  the 
requirement  for  supplemental  testing  of 
reactive  donations  the  ability  for  blood 
and  plasma  establishments  to  use 
different  testing  methods  as  long  as 
those  tests  have  been  approved  by  the 
agency.  NAT  is  not  yet  available  as  a 
supplemental  testing  method  and 
cannot  now  be  used  in  lieu  of  licensed 
or  approved  tests.  However,  we  expect 
further  development  in  NAT,  both  as  a 
screening  and  supplemental  test,  and 
intend  to  issue  guidance  on  the  use  of 
such  testing  in  the  future. 
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(Comment  18)  Three  comments 
suggest  that  to  reduce  costs  and  delays 
supplemental  tests  need  be  performed 
only  on  the  Brst  reactive  donation  in  a 
series  of  donations. 

Supplemental  testing,  when  available, 
is  required  for  each  donation  that  tests 
reactive  for  evidence  of  infection  due  to 
a  communicable  disease  agent(s)  listed 
in  §  610.40.  We  agree  with  the 
conunents  in  part,  and  applied  the 
suggestion  to  autologous  donors.  We  are 
making  two  exceptions  to  performing 
supplemental  testing  on  each  reactive 
donation.  The  first  exception  requires, 
at  a  minimum,  that  supplemental  testing 
be  performed  on  the  first  reactive 
autologous  donation  in  each  30-day 
period.  The  second  exception  is  when 
an  autologous  donor  has  a  positive 
supplemental  test  of  record.  In  that 
instance,  the  supplemental  test  is  not 
required  to  be  performed  on  subsequent 
autologous  donations. 

D.  Release  or  Shipment  Prior  To  Testing 

In  proposed  §  610.40(e),  we  would   , 
allow  the  use  or  shipment  prior  to  test 
results  of  human  blood  or  blood 
components  imder  two  circumstances: 
Appropriately  documented  medical 
emergency  situations;  or  when  approved 
in  writing  by  FDA.  Use  or  shipment 
prior  to  test  results  may  occur,  provided 
the  consignee  is  notified  that  test  results 
are  not  available,  the  tests  for  evidence 
of  infection  due  to  commimicable 
disease  agents  are  performed  as  soon  as 
possible  after  release  or  shipment,  and 
the  results  are  provided  promptly  to  the 
consignee. 

(Comment  19)  Several  comments 
support  allowing  use  or  shipment  of 
donations  prior  to  testing  in  medical 
emergencies  and  routine  shipment  for 
further  manufacturing  use.  One 
comment  opposes  any  use  or  shipment 
prior  to  testing. 

We  believe  these  exceptions  are 
necessary  to  ensure  the  continued 
availability  of  blood  products  in 
emergency  situations  and  when 
products  require  rapid  preparation,  e.g.. 
Source  Leukocytes.  In  either  instance, 
the  completion  of  testing  prior  to 
shipment  or  use  may  not  be  feasible. 
The  regulations  require  the  blood  or 
plasma  establishment  to  document  the 
emergency  release  or  shipment  of  blood 
or  blood  components  prior  to 
completion  of  testing.  If  the  blood  or 
plasma  establishment  ships  blood  or 
blood  components  for  further 
manufacturing  use  prior  to  completion 
of  testing,  the  blood  establishment  must 
obtain  prior  approval  from  FDA.  In 
either  instance,  the  blood  or  plasma 
establishment  must  complete  testing  as 
soon  as  possible  thereafter,  and  must 


notify  the  consignee  of  test  results  as 
soon  as  they  are  available. 

(Conmient  20)  One  comment  argues 
that  a  blood  establishment  should  not  be 
required  to  obtain  approval  htjm  FDA 
before  shipping  untested  blood  or  blood 
components  for  further  manufacturing 
use.  The  comment  contends  that  there  is 
no  public  health  concern  since  the 
blood  or  blood  components  are  not 
released  yet.  The  comment  asserts  that 
a  request  for  FDA  approval  would  delay 
manufacture  of  the  biological  product. 
The  comment  asks  that  any  such 
requests  be  automatically  approved  30 
days  after  submission  to  FDA. 

We  believe  it  is  essential  as  a  public 
health  safeguard  that  blood  or  plasma 
establishments  shipping  blood  and 
blood  components  for  further 
manufacturing  use  prior  to  completion 
of  testing  obtain  prior  approval  from 
FDA  and  submit  their  SOP's  for  review. 
However,  the  blood  or  plasma 
establishment  must  submit  its  SOP's 
and  obtain  prior  approval  only  before  its 
first  shipment — not,  as  some  comments 
seem  to  suggest,  before  each  shipment. 
This  requirement  of  a  single  submission 
will  not  delay  the  manufacture  of  a 
biological  product.  We  believe  that  this 
provision  will  expedite  the 
manufacturing  process  by  allowing 
communicable  disease  testing  to  be 
completed  after  shipment,  but  before 
further  manufacturing  use.  Prior 
approval  is  necessary  to  help  ensure 
that  a  blood  or  plasma  establishment  is 
following  proper  procedures  in  shipping 
potentially  infectious  blood  and  blood 
components  for  further  manufacturing 
use. 

(Comment  21)  One  comment  asks 
FDA  to  clarify  whether  proposed 
§  610.40(e)(2)  addresses  the  transfer  of 
untested  donations  within  a 
multifacility  manufacturer  for  labeling 
purposes. 

Requests  to  ship  blood  and  blood 
components  prior  to  testing  between 
facilities  within  a  multifacility 
manufactiirer  for  labeling  purposes 
should  be  submitted  through  the  license 
application  for  that  product.  FDA  will 
review  those  applications  on  a  case-by- 
case  basis. 

E.  Donor  Deferral 

In  proposed  §  610.41,  we  would 
require  donors  testing  reactive  for 
evidence  of  infection  due  to  a 
communicable  disease  agent  or  reactive 
for  a  serological  test  for  syphilis  be 
deferred  from  future  donations  of  blood 
and  blood  components.  Proposed 
exceptions  to  this  requirement  are:  (1) 
Autologous  donors;  (2)  plasmapheresis 
donors  with  a  reactive  serological  test 
for  syphilis  under  §  640.65;  (3)  donors 


who  test  reactive  for  anti-HTLV,  types  I 
or  II.  or  anti-Hepatitis  B  core  (anti-HBc) 
on  only  one  occasion;  (4)  donors  who 
test  reactive  for  anti-HTLV,  types  I  or  U, 
or  anti-HBc  may  serve  as  donors  of 
Source  Plasma;  (5)  deferred  donors 
testing  reactive  for  evidence  of  infection 
due  to  a  commimicable  disease  agent 
may  serve  as  donors  for  blood  or  blood 
components  when  used  following  the 
requirements  for  restriction  on  shipment 
or  use;  (6)  deferred  donors  showing 
evidence  of  infection  due  to  hepatitis  B 
virus  when  previously  tested,  may 
donate  blood  or  blood  components  in 
the  preparation  of  Hepatitis  B  Immune 
Globulin  (Human)  provided  their 
current  donations  test  negative  for 
HBsAg  and  the  donor  is  determined 
otherwise  to  be  suitable;  (7)  donors 
testing  reactive  with  a  serological  test 
for  syphilis  and  found  negative  by  an 
approved  specific  treponemal  test;  and 
(8)  previously  deferred  donors  later 
found  to  be  suitable  as  donors  of  blood 
or  blood  components  by  a  method  or 
process  acceptable  for  such  purposes  by 
FDA. 

(Comment  22)  One  comment  supports 
and  one  comment  opposes  allowing 
donors  testing  reactive  for  anti-HTLV,    ' 
type  I  or  type  II,  or  anti-HBc  to  serve  as 
donors  of  Source  Plasma. 

In  the  proposed  rule,  we  explained 
that  the  communicable  disease  agents 
HTLV,  types  I  and  II,  are  highly  cell- 
associated.  It  is  well  established  that 
HTLV,  types  I  and  11  infection  may  be 
transmitted  to  recipients  by  the 
transfusion  of  cellular  blood 
components  from  infected  donors. 
Conversely,  HTLV  transmission  has  not 
been  demonstrated  by  the  transfusion  of 
Plasma  or  Cryoprecipitate  or  by  the  use 
of  products  made  frtim  Source  Plasma. 
Donors  testing  reactive  for  anti-HBc  also 
do  not  present  a  risk  of  transmitting 
hepatitis  B  to  recipients  of  plasma 
derivatives  made  from  Source  Plasma. 
Although  blood  that  is  reactive  for  anti- 
HBc,  even  when  negative  for  hepatitis  B 
surface  antigen  (HBsAg),  has  a  low  risk 
of  infectivity  for  HBV  and  would  not  be 
suitable  for  transfusion,  the  plasma  bom 
such  blood  would  be  suitable  for 
manufacture  into  plasma  derivatives.  In 
most  cases,  blood  that  is  negative  for 
HBsAg,  but  is  reactive  for  anti-HBc 
would  be  from  a  donor  who  has  cleared 
a  hepatitis  B  infection.  Such  a  donor 
would  still  have  circulating  anti-HBc 
and  presumably  would  also  have 
circulating  anti-hepatitis  B  surface 
•antigen  (anti-HB's),  which  is  hepatitis  B 
neutralizing  antibody.  This  neutralizing 
antibody  is  thought  to  contribute  to  the 
safety  of  immune  globulin  products. 
Additionally,  all  licensed  human 
plasma  derivatives  undergo  procedures 
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that  will  inactivate  HBV  and  HTLV.  In 
the  final  rule,  therefore,  we  continue  to 
allow  donors  testing  reactive  for  anti- 
HTLV,  type  I  or  type  II,  or  anti-HBc  to 
serve  as  donors  of  Source  Plasma, 
consistent  with  the  exemption  that 
donors  of  Source  Plasma  need  not  be 
tested  for  anti-HTLV,  types  I  and  II,  and 
anti-HBc. 

(Comment  23)  One  comment  suggests 
creating  a  temporary  deferral  categorj' 
for  donors  found  reactive  with  earlier 
generation  ELA/screening  test,  but 
negative  by  more  specific  tests  and 
reenter  those  donors  if  they  test  negative 
two  times  6  months  apart  by  a  later 
more  specific/sensitive  test  for  the  same 
marker. 

We  disagree  with  this  comment  on  the 
basis  that  it  is  too  specific  for  a 
regulation.  The  final  rule  contains  a 
provision  in  §  610.41(b),  which  allows 
donors  deferred  based  on  reactive 
screening  tests  to  be  reentered  into  the 
donor  pool  if  their  blood  subsequently 
tests  negative  for  the  same 
communicable  disease  agent  and  the 
donor  is  shown  to  be  suitable  to  donate 
by  a  method  or  process  approved  by 
FDA.  We  have  identified  such  donor 
reentry  algorithms  in  guidance 
documents  for  some  of  the  • 
communicable  disease  agents  listed  in 
§610.40  of  the  final  rule.  We  expect,  in 
the  future,  that  blood  and  plasma 
establishments  will  submit  for  approval 
other  reentry  algorithms  for  the  listed 
communicable  disease  agents. 

(Comment  24)  One  comment  requests 
that  FDA  explicitly  allow  the  use  of 
newly  developed  technologies  to  reenter 
donors  under  proposed  §  610.40(f)(3). 

We  are  allowing  for  further 
advancements  in  testing  methodologies 
by  not  identifying  specific  tests  to  be 
performed  within  this  rulemaking.  We 
!  will  continue  evaluating  new 
techriologies  related  to  reentry  of 
deferred  donors.  We  intend  to  issue 
guidance  concerning  our  views  on  .the 
.  use  of  those  new  technologies  in 
screening  and  confirmatory 
communicable  disease  testing  and  as 
part  of  reentry'  algorithms  for  donors 
deferred  based  on  results  of  screening 
tests  for  infection  due  to  communicable 
disease  agents. 

(Comment  25)  One  conmient  stated 
that  the  exception  to  deferral  in 
proposed  §  610.41(a)  should  apply  to 
donors  who  test  reactive  for  anti-HTLV, 
types  I  and  II,  or  anti-HBc  on  only  one 
occasion,  unless  further  testing  under 
proposed  §  610.40(c)  is  positive. 

We  agree  in  part  with  this  comment. 
Once  a  supplemental  test  for  anti-HTLV, 
types  I  and  II,  or  for  anti-HBc  is 
approved,  deferral  will  occur  after  a 
reactive  screening  test  on  one  occasion 


regardless  of  the  outcome  of  the 
supplemental  (additional,  more  specific) 
testing.  When  a  supplemental  test  is 
approved,  we  intend  to  issue  guidance 
on  when  donor  requalification  is 
appropriate.  Until  such  time,  deferral 
will  be  based  on  reactive  test  results  on 
two  occasions. 

(Comment  26)  One  comment  requests 
clarification  of  the  rule's  impact  on  anti- 
HBc  testing  of  blood  and  blood 
components  for  further  manufacturing 
use. 

The  final  rule  does  not  require  blood 
and  plasma  establishments  to  test  blood 
and  blood  components  for  further 
manufacturing  use  (including  Source 
Plasma)  for  anti-HBc.  The  rule  does  not 
prohibit  establishments  that  choose  to 
test  such  products  for  anti-HBc  from 
using  reactive  blood  or  blood 
components  in  fractionation  products 
and  in  in-vitro  diagnostic  products.  A 
guidance  issued  to  all  registered  blood 
establishments  addresses  labeling  for 
injectable  and  non-injectable  products 
using  anti-HBc  reactive  blood 
components.  (See  the  list  of  documents 
in  section  IV  of  this  document  (dated 
Septembers,  1991).) 

(Comment  27)  For  the  manufacture  of 
Hepatitis  B  Immune  Globulin  (Human) 
(HBIG),  one  comment  supports  the  use 
of  donors  immunized  to  hepatitis  B 
virus,  as  an  alternative  to  using  donors 
previously  showing  evidence  of 
infection  due  to  hepatitis  B  virus.  The 
comment  contends  that  this  change 
would  expand  the  possible  supply. 
Another  comment  opposes  the  sole  use 
of  blood  from  donors  immunized  to 
hepatitis  B  virus  in  manufacture  of 
HBIG  for  reasons  related  to  protecting 
the  public  health. 

We  disagree  with  the  first  comment, 
and  accept  the  second.  In  the  final  rule, 
we  have  permitted  deferred  donors 
previously  showing  evidence  of 
infection  due  to  hepatitis  B  virus  to 
donate  blood  or  blood  components  for 
use  in  the  preparation  of  HBIG, 
provided  that  the  current  donations  test 
nonreactive  for  HBsAg  and  that  the 
donor  is  otherwise  suitable.  The  agency 
has  concluded  that  donors  with 
antibodies  to  HBsAg  should  not  be 
excluded.  Donors  having  detectable 
antibodies  to  HBsAg  have  a  spectrum  of 
antibodies  to  different  epitopes  of  the 
hepatitis  B  virus  and,  therefore,  are 
acceptable  or  even  desirable  as  donors 
for  HBIG.  Blood  or  blood  components 
from  such  donors  also  may  provide 
better  protection  against  future 
mutations  of  the  hepatitis  B  virus.  We 
believe  that  HBIG  prepared  from  the 
blood  and  blood  components  of  donors 
previously  showing  evidence  of 


infection  would  produce  a  more 
effective  product. 

F.  Syphilis 

In  the  proposed  rule,  we  requested 
comments  on  continuing  the 
requirement  for  testing  each  donation  of 
blood  and  blood  components  for 
syphilis.  We  also  requested  data 
supporting  their  conclusion. 

(Conunent  28)  The  majority  of 
comments  that  responded  to  the  issue  of 
testing  for  syphilis  support  eliminating 
such  testing.  These  comments  argue  that 
there  has  been  no  reported  case  of 
transfusion  transmitted  syphilis  in  30 
years;  that  studies  show  treponemes 
don't  survive  in  blood  stored  at  4  '/?C 
and  positive  treponenemal  DNA/RNA  is 
not  present  in  test  positive  donations 
based  on  studies  using  polymerase 
chain  reaction  (PCR  )  (ARCNET  study); 
that  there  are  no  relevant  case  reports  of 
platelet  transfusion  transmission;  and 
that  recent  studies  indicate  testing  for 
syphilis  has  limited  value  as  a  surrogate 
marker  for  other  communicable  disease 
agents  or  high  risk  behavior.  The 
conmients  also  point  out  that  syphilis 
testing  has  unnecessarily  constricted  the 
blood  supply  and  eroded  donor  trust  as 
otherwise  qualified  donors  are  deferred 
based  on  what  turns  out  to  be  treated 
previous  infection.  Those  comments 
that  oppose  eliminating  the  syphilis 
requirements  criticize  the  recent 
ARCNET  study's  methodology  and 
conclusions  and  argue  that  there  is  not 
sufficient  information  to  eliminate 
testing  requirements. 

After  reviewing  the  comments  and 
submitted  study  in  addition  to  other 
scientific  data,  we  have  determined  that 
the  comments  did  not  provide  sufficient 
supporting  data  to  justify  eliminating 
the  requirements  to  test  blood  and  blood 
components  with  a  serological  test  for 
syphilis.  Preliminary  results  from 
ongoing  studies  indicate  that  the 
infectivity  of  seroreactive  donors 
remains  the  subject  of  scientific  debate. 
(See  the  transcript  of  the  67th  Blood 
Product  Advisory  Committee  Meeting. 
September  15,  2000).  We  will  continue 
to  consider  this  issue  including  any 
further  studies  that  address  the  issues  of 
transfusion  related  syphilis  infection  or 
testing  for  syphilis  as  a  surrogate  marker 
for  other  communicable  diseases.  We 
remain  interested  in  receiving  data 
supporting  the  elimination  of  the 
requirement  for  syphilis  testing.  Blood 
and  plasma  establishments  must 
continue  to  test  donations  of  blood  and 
blood  components  for  syphilis  under 
§§  640.5(a).  640.14.  640.23(a),  640.33(a). 
640.53(a).  and  640.65(b)(2)  and 
references  to  these  sections  are  inserted 
into  the  codified  language  in  §§  610.40 
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and  610.41.  The  final  rule  requires  that 
blood  and  plasma  establishments  defer 
donors  who  test  reactive  for  a  serologic 
test  for  syphihs  unless  a  specific 
treponemal  antibody  test  is  negative  or 
the  donation  is  used  for  further 
manufocturing  into  control  serum  for  a 
serological  test  for  syphilis. 

In  §610.40(h)(2)(vi)  and  (vii),  we 
added  language  describing  current 
requirements  for  the  use  of  human 
blood,  blood  components,  and  Source 
Plasma  with  a  reactive  screening  test  for 
syphilis  that  is  determined  to  be  a 
biological  false  positive.  Human  blood 
and  blood  components  may  be  used  if 
the  reactive  screening  test  is  further 
tested  by  an  adequate  and  appropriate 
test  demonstrating  that  the  reactive 
screening  test  is  a  biological  false 
positive.  (See  the  Ust  of  documents  in 
section  fV  of  this  dociunent  (dated 
December  12, 1991)).  Such  donations 
must  be  labeled  with  both  test  residts. 
Source  Plasma  may  be  used  from  a 
donor  with  a  reactive  screening  test  for 
syphilis  if  the  donor  meets  the 
requirements  of  §  640.65(b)(2). 

VI.  Effective  Date 

This  final  rule  becomes  effective 
December  10.  2001.  All  blood  and  blood 
components  collected  on  and  after  the 
effective  date  must  be  in  compliance 
with  the  new  requirements.  Labeling 
required  by  §§  610.40Cc)(3)(ii)  and 
(h)(2)(ii),  and  610.42  must  be  submitted 
to  FDA  as  part  of  a  supplement 
submission  requesting  FDA  approval 
prior  to  distribution  of  a  product  imder 
§  601.12(f)(1)  (21  601.12(f)(1)).  AU  other 
labeling  changes  must  be  submitted  in 
an  annual  report  imder  §601. 12(f)(3). 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
rule  imder  Executive  Order  12866, 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act(2 
U.S.C.  1501  et  seq.).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  whether  a  rule  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  if  it  does, 
to  analyze  regulatory  options  that  would 
minimize  the  impact.  Section  202(a)  of 
the  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 


benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  the  rule  is 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  subject 
to  review.  Because  the  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector, 
that  will  result  in  any  one  year  of  $100 
million  or  more,  FDA  is  not  required  to 
perform  a  cost-benefit  analysis 
according  to  the  Unfunded  Mandates 
Reform  Act. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prei>are  a 
Regulatory  Flexibility  Analysis  for  each 
rule  unless  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Although  the 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities,  a 
precise  impact  is  uncertain.  Therefore, 
the  agency  has  prepared  a  Regulatory 
Flexibility  Analysis. 

A.  Objectives  and  Basis  of  the  Action 

The  basis  for  this  rule  is  to  help 
protect  the  safety  and  ensure  the  quality 
of  the  Nation's  blood  supply,  and  to 
promote  consistency  in  the  industry. 
The  safety  of  the  Nation's  blood  supply 
is  enhanced  when  donors  whose  test 
results  indicate  evidence  of  infection 
due  to  communicable  disease  agents  are 
excluded  from  donating  blood  and 
blood  components.  Under  the  biologies 
licensing  and  quarantine  provisions  of 
sections  351-361  of  the  Public  Health 
Service  Act  (PHS  Act)  (42  U.S.C.  262- 
264)  and  the  drug,  device,  and  the 
general  administrative  provisions  of 
sections  501-503,  505-519,  and  701- 
704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  351- 
353,  355-3601.  and  371-374),  FDA  has 
the  authority  to  issue  regulations 
designed  to  protect  the  public  from 
unsafe  or  ineffective  biological  products 
and  to  issue  regulations  necessary  to 
prevent  the  transmission  of 
communicable  diseases  into  the  United 
States  or  from  one  State  to  another. 
Under  these  statutory  authorities,  the 
agency  is:  (1)  Requiring  supplemental 
(additional,  more  specific)  testing  of  all 
donations  that  are  reactive  by  screening 
tests  for  which  there  are  supplementary 
tests;  and  (2)  codifying  as  requirements 
those  recommendations  that  FDA  has 
issued  that  are  necessary  to  ensure 
blood  safety,  including  testing  for 


evidence  of  infection  due  to  HTV.  HBV, 
HCV,  and  HTLV. 

B.  Nature  of  the  Impact 

The  rule  requires  that  each  donation 
of  human  blood  or  blood  component, 
including  those  intended  for  use  as  a 
component  of,  or  used  to  prepare,  a 
medical  device,  but  not  including  those 
intended  for  autologous  use,  unless 
shipped  or  used  for  allogeneic 
transfusion,  be  tested  for  evidence  of 
infection  due  to  HFV,  types  1  and  2; 
HBV;  HCV;  and  HTLV,  types  I  and  II. 
Each  donation  that  is  reactive  when 
tested  for  evidence  of  infection  due  to 
any  of  the  disease  agents  would  be 
required  to  be  further  tested  whenever 
a  supplemental  (additional,  more 
specific)  test  has  been  approved  for  such 
use  by  FDA.  FDA  is  requiring  that  the 
testing  be  done  by  a  laboratory  that  is 
registered  with  FDA  and  CLIA-certified 
or  meeting  equivalent  requirements  as 
determined  by  HCFA.  The  rule  also 
contains  provisions  for  appropriate 
deferral  of  donors  based  on  test  results, 
and  exemptions  for  Source  Plasma  from 
being  tested  for  evidence  of  infection 
from  HTLV,  types  I  and  II.  Under  the 
rule,  allogeneic  donations  that  test 
reactive  shall  not  be  shipped  except  in 
situations  specifically  approved  by 
FDA.  Autologous  donations  may  be 
shipped  as  long  as  they  are  properly 
labeled. 

This  rule  also  requires  manufacturers 
of  tests  kits,  approved  for  use  in  testing 
donations  of  human  blood  and  blood 
components  for  these  disease  agents,  to 
verify  an  acceptable  sensitivity  and 
specificity  of  each  lot  of  test  kit,  using 
a  reference  panel  obtained  bxiia  CBER  or 
an  FDA  designated  source,  when 
available. 

1.  The  Type  and  Number  of  Entities 
Affected 

The  testing  of  donations  from 
allogeneic  and  certain  autologous 
donors  of  blood  and  blood  components 
will  aiYect  all  blood  and  plasma 
establishments  that  collect  blood  and 
blood  components  from  such  donors. 
FDA's  registration  database  has  record 
of  981  registered  blood  establishments 
that  collect  blood  and  blood 
components  and  60  licensed  plasma 
centers  with  approximately  370 
locations  that  collect  Source  Plasma. 
Whole  Blood  donors  in  the  United 
States  are  volunteers.  By  contrast,  most 
Source  Plasma  centers  are  commercial 
establishments  with  paid  donors.  Based 
on  information  published  by  the 
American  Association  of  Blood  Banks 
(AABB)  regarding  allogeneic  donations 
(Ref.  1),  and  communications  with 
experts  in  the  blood  banking  industry 
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regarding  the  testing  of  autologous 
donations,  FDA  believes  that  all  of  the 
12  million  blood  donations  (not 
including  643,000  autologous 
donations)  currently  collected  annually 
by  the  regional  and  community  blood 
centers  and  hospitals  are  already  being 
tested  for  the  specific  disease  agents  as 
usual  and  customary  business  practice. 
FDA  further  estimates  that  autologous 
donations  that  are  shipped  are  already 
being  tested  for  HIV,  types  1  and  2, 
HBV,  HCV.  HTLV,  types  I  and  II.  and 
syphilis  as  usual  and  customary 
business  practice.  It  is  also  usual  and 
customary  business  practice  for 
hospitals  to  solely  use  autologous 
donations  for  autologous  use  and  not 
allow  autologous  donations  to  be  used 
for  allogeneic  transfusion.  Therefore,  we 
estimate  that  since  industry  practices 
are  currently  the  same  as  FT)A 
requirements  for  testing  shipped 
autologous  donations,  and  are  more 
stringent  than  FDA  requirements  for  use 
of  autologous  donations  for  allogeneic 
transfusion,  then  additional  costs  to 
blood  establishments  collecting 
autologous  blood  and  blood  components 
will  be  minimal,  if  any. 

In  1997,  the  Government  Accounting 
Office  (GAO)  estimated  that 
approximately  12  million  donations  of 
Source  Plasma  were  collected  by  plasma 
centers  (Ref.  2).  Although  the  precise 
number  of  those  donations  currently 
tested  for  HIV.  types  1  and  2,  HBV,  and 
HCV  is  not  reported,  FDA  assumes  that 
virtually  all  donations  are  currently 
being  initially  screened  for  the 
communicable  disease  agents  specified 
for  plasma  donations  in  the  rule. 
However,  based  on  GAO  reported 
variations  in  the  plasma  industry's 
confirmatory  testing  of  repeat  reactive 
donations,  it  is  also  assumed  that 
supplemental  testing  for  HCV  is  not 
widely  practiced  at  present. 

The  requirements  for  lot  testing  of 
approved  test  kits  by  manufacturers  will 
entail  use  of  CBER  regulatory  reference 
panels  to  provide  verification  of  the 
specificity  and  sensitivity  of  each  lot  of 
test  kits  approved  for  use  in  testing 
donations  of  human  blood.  This  release 
criterion  would  be  applied  to  lots  of  test 
kits  produced  by  licensed 
manufacturers  or  lots  produced  by 
manufacturers  pursuing  licensure  of 
such  tests.  FDA  estimates  that  the 
number  of  manufacturers  of  kits  for  the 
four  disease  agents  specified  in  the  rule 
currently  ranges  from  six  to  seven 
establishments  per  disease  agent.  It  is 
also  possible  that  some  additional 
number  of  manufacturers  may  pursue 
licensure  of  such  kits  in  future  years, 
although  the  total  number  is  likely  to 


remain  small  because  of  the  expected 
limits  of  demand  for  such  tests. 

FDA  currently  has  reference  panels 
available  for  all  of  the  disease  agents 
specified  in  the  rule,  and  has  made  the 
panels  available  to  all  currently  licensed 
manufacturers  of  test  kits.  To  the 
agency's  knowledge,  all  currently 
licensed  manufacturers  covered  by  the 
rule  are  already  performing  the  tests  to 
comply  with  their  own  quality 
assurance  standards.  The  rule  is 
therefore  expected  to  introduce  no 
substantial  impact  on  these 
establishments. 

2.  Estimated  Impact  of  Requirements  for 
Donor  Testing 

The  rule  provisions  for  donation 
testing,  appropriate  handling,  labeling, 
and  distribution  will  involve  a  one-time 
effort  by  all  blood  and  plasma 
establishments  to  review  and  modify 
current  blood  and  plasma  donor  testing, 
handling,  and  recordkeeping  protocols 
to  comply  with  the  rule.  While  the  rule 
does  establish  test  requirements,  these 
are  not  expected  to  increase  the  yearly 
cost  of  donor  screening  testing. 

The  one-time  effort  to  review  and 
modify  current  SOP's  is  expected  to  take 
approximately  8  hours  of  staff  time  to 
reconcile  the  regulations  against  the 
facility's  current  standards.  This  process 
could  be  performed  by  a  technical 
specialist  who  works  as  a  regulatory 
reviewer  or  manager  of  quality 
assurance.  Based  on  the  total  average 
hourly  compensation  of  $25.67  for 
professional  specialty  and  technical 
occupations  in  the  health  services 
industry,  as  reported  by  Bureau  of  Labor 
Statistics  for  March  1997,  the  cost 
would  be  approximately  $205,  for  each 
of  the  blood  and  plasma  collecting 
establishments.  Because  this  final  rule 
does  not  require  that  all  blood  centers 
test  all  autologous  donations,  it  is  a 
lesser  burden  that  what  was  in  the 
proposed  rule.  FDA  assumes  that  the 
cost  will  be  the  same  for  all  facilities, 
whether  or  not  they  currently  test  all 
autologous  donations.  It  is  also  assumed 
that  all  facilities  already  perform  careful 
labeling  and  keep  records  of  test  results 
for  evidence  of  infection  due  to 
communicable  disease  agents.  Thus,  the 
total  one-time  cost  for  the  industry  is 
estimated  to  be  $276,955  ((370  +  981 
establishments)  x  $205). 

(Comment  29)  Ten  comments  asserted 
that  testing  of  autologous  donations  is 
costly  to  facilities  and  patients. 

We  have  considered  these  comments 
and  we  are  limiting  the  requirement  to 
test  autologous  donations  to  two 
occasions  when  risk  of  exposure  is 
increased,  i.e.,  when  autologous 
donations  are  used  for  allogeneic 


transfusion  or  when  they  are  shipped.  H 
is  assumed  that  there  will  be  very  little 
testing  that  was  not  already  being  done, 
and  that  the  requirement  to  test 
autologous  donations  when  used  for 
allogeneic  transfusion  or  shipped  will 
not  impose  additional  cost. 

The  rule  also  allows  that  multiple 
donations  of  blood  and  blood 
components  from  single  donors 
dedicated  to  a  single  identified  recipient 
be  tested  once  at  the  beginning  of  a  30- 
day  period.  These  dedicated  donations, 
however,  are  relatively  uncommon  and 
are  believed  to  generally  undergo  testing 
by  all  facilities  that  is  at  least  as  fi^uent 
as  the  rule  requires. 

(Comment  30)  Two  comments 
contend  that  supplemental  testing 
should  be  required  only  for  HIV  and 
HBsAg.  Four  additional  comments 
noted  that  supplemental  testing  is 
expensive. 

The  agency  believes  that  while  there 
are  costs  to  supplemental  testing,  the 
costs  imposed  by  this  rule  are  mitigated 
because  a  substantial  fraction  of 
facilities  already  perform  supplemental 
testing.  In  addition,  the  ability  to  obtain 
more  precise  information  on  donors 
testing  reactive  will  improve  public 
health  by  providing  these  donors  with 
accurate  health  information. 

Currently,  blood  and  plasma 
establishments  are  required  under 
§  610.46(b)  to  further  test  donations  that 
test  reactive  by  a  screening  test  for  HI\'. 
Anti-HBc  and  anti-HTLV.  types  I  and  II, 
do  not  have  supplemental  (additional, 
more  specific)  tests  approved  for  such 
use  by  FDA  at  this  time.  Therefore,  the 
yearly  increase  in  cost  imposed  by  this 
final  rule  is  based  on  the  assumption 
that  blood  and  plasma  collecting 
establishments  will  need  to  begin 
supplemental  (additional,  more  specific) 
testing  on  donations  that  test  reactive 
for  HCV  and  HBsAg.  Assuming:  (1)  An 
average  0.18  percent  (0.0018)  rate  of 
HCV  reactive  donations;  (2)  an  average 
0.05  percent  (0.0005)  rate  of  HBsAg 
reactive  donations;  and  (3)  an  annual 
volume  of  approximately  24  million 
blood  and  plasma  donations,  and  the 
cost  for  a  supplemental  (additional, 
more  specific)  test  for  HCV  and  HbsAg 
is  approximately  $144.50  and  $8.00 
respectively  (Ref.  3),  then  the  annual 
cost  is  estimated  to  be  no  greater  than 
$5,946,400  ((24.000,000  x  0.0018)  x 
$114.50  +  (24,000,000  x  0.0005)  x 
$8.00). 

In  summary,  the  rule  would  result  in 
an  estimated  one-time  cost  of  $276,955, 
and  a  total  annual  cost  of  $5,042,400  to 
the  blood  and  plasma  industries. 
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3.  Expected  Benefits  of  the  Rule 

The  rule  is  intended  to  increase  the 
safety  of  adl  blood  and  blood  component 
products  by  providing  recipients  with 
increased  protection  against 
communicable  disease  transmission. 
The  rule  addresses  exposures  that  may 
occiu  through  errors  in  administration 
of  autologous  as  well  as  allogeneic 
blood  units.  For  example,  AABB 
Anonymous  Survey  Report  included 
reports  of  erroneous  transfusions  (1.2 
percent  of  respondents),  untested 
recovered  plasma  salvaged  (3.7  percent), 
units  lost  in  transit  (12.3  percent),  units 
broken  in  the  lab  (33.6  percent),  and 
units  broken  outside  the  lab  (32.2 
percent),  as  well  as  other  errors  (CS 
percent)  (Ref.  4).  The  reduction  in 
communicable  disease  risk  already 
achieved  among  allogeneic  blood 
transfusions  as  a  result  of  infectious 
disease  testing  of  donors  has  been  quite 
dramatic.  For  example,  as  a  result  of  the 
expansion  of  blood  donor  screening  and 
improved  laboratory  tests,  it  is  now 
estimated  that  the  chances  of 
transfusion-related  HIV  infection  have 
decreased  to  between  1  in  450,000  to 
660,000  per  unit  of  blood  (Ref.  5).  HCV 
and  HBV  transfusion  risks  have  also 
declined.  In  1990,  prior  to  specific 
testing,  HCV  was  transmitted  by  0.2  to 
0.5  percent  of  transfusions,  compared 
with  the  current  rate  of  approximately 
0.0005  percent.  The  risk  of  HBV 
transfusion  transmission  is  currently 
estimated  to  be  1  in  500.000  transfused 
units. 

The  gravity  of  the  disease  risks 
addressed  by  the  rule  is  widely 
recognized.  Transfusion  of  HIV,  the 
virus  that  causes  ADDS,  continues  to 
cause  great  concern.  Human  T-cell 
leukemia/lymphoma  viruses  types  1  and 
n  .were  identified  in  the  early  1980's. 
Infection  with  the  virus  is  associated 
with  tropical  spastic  paraparesis,  adult 
T-cell  leukemia/lymphoma.  and  some 
inflammatory  disorders  (Lapane  et  al.). 
Although  the  virus  is  primarily 
transmitted  by  sexual  contact  and 
intravenous  drug  abuse,  it  can  also  be 
transmitted  through  blood  transfusion. 

HBV  is  a  major  cause  of  acute  and 
chronic  hepatitis,  cirrhosis,  and  primary 
hepatocellular  carcinoma  worldwide. 
The  Centers  for  Disease  Control  and 
Prevention  (CDC)  estimated  that  in  1985 
approximately  300,000  persons  became 
infected  with  HBV.  Prior  to  the 
development  of  hepatitis  screening 
tests,  transfusion-related  risks  were 
significant.  A  retrospective  testing  of 
blood  donors  using  first  generation  tests 
for  the  presence  of  HBsAg  found  that 
over  half  of  recipients  of  HBsAg  positive 
blood  developed  hepatitis  (Ref.  6).  Of 


the  current  pool  of  1  to  1.25  million 
HBV  carriers,  approximately  25  percent 
will  develop  chronic  hepatitis  which 
will  progress  to  cirrhosis  and  carriers 
will  have  a  risk  of  liver  cancer  that  is 
12  to  300  times  higher  than  the  risk  to 
non-carriers.  An  estimated  4,000 
persons  die  each  year  from  hepatitis  B- 
related  cirrhosis,  and  more  than  800  die 
from  primary  hepatocellular  carcinoma 
(PHC).  The  lifetime  medical  cost  per 
case  of  PHC  and  cirrhosis  is  estimated 
to  be  $96,500  (Ref.  7). 

Epidemiologic  and  experimental 
studies  indicate  that  HCV  is  primarily 
transmitted  by  the  parenteral  route. 
Persons  at  increased  risk  of  acquiring 
hepatitis  C  include  parenteral  drug 
users;  health-care  workers  with 
occupational  exposiue  to  blood; 
hemodialysis  patients;  and  recipients  of 
Whole  Blood,  blood  cellular 
components,  or  Plasma.  Transfusion  of 
blood  or  blood  products,  which 
accoimted  for  a  substantial  proportion 
of  HCV  infections  acquired  more  than 
10  years  ago,  is  now  an  uncommon 
means  of  transmission.  CDC  estimates 
that  150,000  to  170,000  new  HCV 
infections  occur  annually  in  the  United 
States  (Ref.  8).  Of  patients  with 
transfusion-associated  chronic  non-A, 
non-B  hepatitis  who  undergo  biopsy 
within  5  years  after  onset,  at  least  40 
percent  have  histological  evidence  of 
chronic  active  hepatitis  and  10  to  20 
percent  have  evidence  of  cirrhosis  (Ref. 
9).  An  estimated  30  percent  of  those 
infected  will  eventually  die  of  liver- 
related  causes,  an  estimated  8,000 
patients  per  year.  Although  some  HCV 
patients  have  been  foimd  to  respond  to 
interferon  therapy,  the  average  cost  of 
care  per  year  for  persons  with  liver 
disease  from  chronic  hepatitis  C  is 
estimated  to  range  from  $24,600  for 
patients  without  interferon-alpha 
therapy  to  $26,500  per  year  for  those 
receiving  a  12-month  course  of  therapy. 
The  latter  has  been  estimated  to  provide 
patients  with  an  additional  0.37  quality- 
adjusted  life  years  (Ref.  10).  As 
described  previously,  the  requirement  of 
HIV,  types  1  and  2;  HBV;  HCV;  HTLV, 
types  I  and  U;  and  syphilis  testing  for 
blood  and  blood  component  donations 
significantly  reduces  the  U.S. 
population's  exposiue  to  the  morbidity 
and  mortality  risks  associated  with 
these  diseases,  and  their  attendant  costs. 

4.  Small  Entity  Impact 

The  information  available  to 
characterize  the  relevant  voliunes  of 
affected  blood  and  plasma  products  is 
limited.  Although  the  rule  is  not 
expected  to  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
the  impact  on  blood  and  plasma 


establishments  that  might  qualify  as 
small  entities  is  uncertain.  FDA  has 
therefore  prepared  a  Regulatory 
Flexibility  Analysis.  The  blood  and 
plasma  establishments  affected  by  the 
rule  are  included  under  the  major 
Standard  Industry  Code  (SIC)  group  80 
for  providers  of  health  services. 
According  to  section  601  of  the 
Regulatory  Flexibility  Act  of  1980,  the 
term  "small  entity"  encompasses  the 
terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  "Small  govenunental 
jurisdiction"  generally  means 
governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50,000. 

The  extent  of  the  small  business 
impact  is  uncertain.  Although  the 
details  of  blood  collection  at  hospitals 
are  not  available.  FDA  examined  other 
data  to  develop  a  preliminary 
assessment  of  small  business  impact. 
The  size  of  U.S.  hospitals  varies 
substantially.  The  1998  American 
Hospital  Association  (AHA)  survey  data 
(Ref.  11)  indicate  a  total  of  5.134  U.S. 
registered  community  hospitals  grouped 
into  8  bedsize  categories.  The  average 
annual  revenues  for  facilities  in  these 
bedsize  categories  range  from 
approximately  $5.5  million  to  $513 
million.  However,  since  many  hospitals 
are  not-for-profit  or  are  operated  by 
State  and  local  governments,  the  Small 
Business  Association  (SBA)  annual 
receipts  criteria  for  small  businesses 
would  not  apply  to  these  facilities.  Of 
the  5.134  U.S.  community  hospitals 
included  in  the  AHA  report,  1 ,330  are 
under  the  control  of  State  and  local 
government,  3,045  are  nonprofit 
institutions,  and  the  remaining  759  are 
reported  to  be  investor-owned.  (Note 
that  while  there  are  over  5.000 
community  hospitals  in  this  small  entity 
impact  analysis,  not  all  5,000  hospitals 
are  collecting  fecilities.  Therefore,  this 
does  not  invalidate  the  estimate  of  60 
licensed  plasma  centers  with  370 
locations  and  981  registered  blood 
establishments  affected  by  the  rule.) 

The  number  of  hospitals  that  would 
meet  at  least  one  of  the  various  SBA 
definitions  for  small  entities  is 
uncertain.  According  to  the  AHA 
statistics  for  1998.  the  smallest  reported 
hospital  size  category  includes  262 
hospitals  with  6  to  24  beds,  and  total 
gross  revenues  of  $1.43  billion,  yielding 
average  revenues  of  $5.46  million.  FDA 
assiunes  that  the  11  facilities  reported  to 
be  investor-owned  within  this  bedsize 
category  could  qualify  as  small  entities. 
Although  it  is  possible  that  all  nonprofit 
hospitals  may  qualify  as  small  entities, 
it  appears  that  a  number  of  facilities 
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might  be  excluded  from  that  definition 
because  they  are  reported  to  be  hospitals 
in  a  system.  According  to  the  AHA 
survey  definition,  "hospitals  belonging 
to  a  corporate  body  that  owns  and/or 
manages  health  provider  facilities  or 
health-related  subsidiaries;  the  system 
may  also  own  non-health-related 
facilities."  The  AHA  currently  has 
record  of  1.592  hospitals  that  are 
nonFederal  and  nonprofit  (including 
State  and  local  government  controlled) 
that  are  hospitals  in  a  system.  If  these 
facilities  were  excluded,  FDA  estimates 
that  2,783  [1,330  State  and  local  +  3,045 
nonprofit — 1 ,592  in-a-system]  non- 
federal, nonprofit  hospitals  may  qualify 
as  small  entities.  Although,  a  total  of 
2,794  [2.783  +  11]  hospitals  might 
qualify  as  small  entities,  not  all  such 
hospitals  collect  blood  and  blood 
components,  and  some  would  be 
transfusion  services  only. 

Approximately  75  of  the  981 
registered  blood  establishments  that 
collect  blood  and  blood  components  are 
responsible  for  collecting  65  percent  of 
the  blood  supply  (7.8  million 
donations).  The  remaining  906 
registered  blood  establishments 
assumed  to  operate  as  small  entities 
would  collect  45  percent  of  the  blood 
supply  (5.4  million  donations).  If  the 
estimated  5.4  million  donations  of  blood 
and  blood  components  were  evenly 
distributed  over  the  906  registered  blood 
collection  establishments,  each 
establishment  would  average  5,960 
donations  annually,  of  which 
approximately  11  (0.0018  x  5,960)  might 
test  reactive  for  HCV  and  approximately 
3  (0.0005  X  5.960)  of  which  might  test 
reactive  for  HBsAg,  and  require 
supplemental  testing.  The  expected  cost 
of  the  additional  testing  would  then  be 
$1,283.50  (($114.50  x  11)  +  ($8.00  x  3)) 
per  establishment  per  year. 

The  number  of  plasma  facilities  that 
would  qualify  as  small  entities  is  edso 
imcertain.  According  to  the  General 
Accounting  Office  (Ref.  12) 
approximately  370  paid  plasma 
collection  locations  annually  collect 
about  12  million  plasma  donations,  the 
vast  majority  of  which  is  processed  by 
8  companies.  FDA  estimates  that 
■approximately  90  percent  of  these 
plasma  collection  locations  are  ov^med 
by  companies  that  operate  multiple 
facilities.  Although  the  agency  is 
uncertain  about  the  level  of  revenues  for 
these  companies,  it  is  considered  likely 
that  most  would  have  annual  receipts  of 
$5  million  or  more  per  year.  The 
remaining  10  percent  of  paid  plasma 
collection  locations  (37  locations)  may 
qualify  as  small  business 
establishments.  The  potential  impact  on 
these  facilities  will  be  a  function  of  the 


number  of  donors  and  the  HCV  and 
HBsAg  reactive  findings  among  donors 
at  their  facility.  If  the  estimated  12 
million  plasma  donations  were  evenly 
distributed  over  the  collection  centers, 
each  center  would  average  25,000 
donations.  Assuming  approximately  8 
units  per  plasma  donor  per  year  (Ref. 
12),  each  center  would  average  3,125 
donors,  approximately  6  (0.0018  x 
3.125)  of  whom  might  test  reactive  for 
HCV  and  approximately  2  (0.0005  x 
3.125)  of  whom  might  test  reactive  for 
HBsAg.  and  require  supplemental 
testing.  The  expected  cost  of  the 
additional  testing  would  then  be  $703 
(($114.50  x  6)  +  ($8.00  x  2))  per  center 
per  year. 

In  addition  to  these  for-profit 
establishments,  the  remaining  plasma 
collection  centers  function  within  blood 
collection  centers  that  are  operated  by 
the  American  National  Red  Cross,  or  are 
independenUy  operated.  The 
independently  operated,  not-for-profit 
blood  collection  centers  would  likely 
qualify  as  small  entities.  The  added 
impact  of  the  rule  on  plasma  collection 
performed  at  blood  collection  fecilities 
is  expected  to  be  small,  however, 
because  th^  required  testing  would 
already  be  performed  for  Whole  Blood 
donation. 

FDA  has  considered  alternatives  for 
lessening  the  burden  on  small  entities. 
The  proposed  rule  proposed  that  all 
autologous  blood  be  tested.  By  choosing 
this  less  cosUy  alternative  that  does  not 
require  autologous  blood  testing,  FDA  is 
lessening  the  burden  on  small  entities. 

Vm.  The  Paperwork  Reduction  Act  of 
1995 

This  final  nde  contains  information 
collection  requirements  that  are  subject 
to  review  by  0MB  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
U.S.C.  3501-3520).  The  tide, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  Recordkeeping  and  Reporting 
Requirements  for  Testing  Human  Blood 
Donors  for  Evidence  of  Infection  Due  to 
Communicable  Disease  Apents. 

Description:  FDA  is  revising  the  test 
requirements  in  part  610  subpart  E 
issued  under  the  authorities  of  the  act 
and  the  PHS  Act.  Section  610.40  of  the 
final  rule  requires  screening  tests  for 
evidence  of  infection  due  to 
communicable  disease  agents,  HIV. 


types  1  and  2;  HBV;  HCV;  HTLV,  types 
1  and  II,  be  performed  on  each  donation 
of  human  blood  and  blood  component. 
Certain  exceptions  to  performing 
screening  tests  are  described  elsewhere 
in  this  rule. 

In  §  610.40(c)(l)(ii),  each  dedicated 
donation  must  be  labeled  as  required 
under  §606.121  and  with  a  label 
entiUed  "INTENDED  RECIPIENT 
INFORMATION  LABEL"  containing  Uie 
name  and  identifying  information  of  the 
recipient.  Each  donation  that  is  untested 
in  the  30-day  period  must  be  labeled 
"DONOR  TESTED  WITHIN  THE  LAST 
30  DAYS." 

hi  §  610.40(d)(4),  each  autologous 
donation  must  be  labeled  as  required 
under  §606.121  and  with  the  following 
label,  as  appropriate.  If  the  donation  is: 

(1)  Untested,  label  wiUi  "UNTESTED;" 

(2)  negative,  label  as  required  under 
§606.121;  (3)  reactive  on  the  current 
collection  or  in  the  last  30  days,  label 
with  "BIOHAZARD"  legend;  and  (4) 
tested  negative  within  the  last  30  days, 
label  with  "DONOR  TESTED  WITHIN 
THE  LAST  30  DAYS." 

Under  §  610.40(g),  each  donation  that 
may  be  released  or  shipped  prior  to 
testing  must  be  labeled  as  required 
under  §  606.121(h)  and  the  test  results 
must  be  provided  promptly  to  the 
consignee.  Section  610.40(g)(1)  permits 
release  or  shipment  prior  to  completion 
of  testing  in  documented  medical 
emergencies,  and  §  610.40(g)(2)  permits 
release  or  shipment  prior  to  completion 
of  testing  when  FDA  provides  written 
approval  for  the  shipment  or  use. 

In  §610.40(h){2)(ii),  human  blood  or 
blood  components  intended  for  further 
manufacturing  use  may  be  shipped  or 
used  under  the  following  conditions. 

•  When  FDA  provides  written 
approval  for  the  shipment  or  use; 

•  When  such  human  blood  and  blood 
components  are  labeled  as  required 
under  §606.121  or  §640.70  and  with 
the  "BIOHAZARD"  legend; 

•  When  such  human  blood  and  blood 
components  are  labeled  reactive  for  the 
appropriate  screening  test  for  evidence 
of  infection  due  to  the  identified 
communicable  disease  agent(s); 

•  When  such  human  blood  and  blood 
components  are  intended  for  further 
manufactiuing  use  into  injectable 
products,  and  a  statement  indicating  the 
exempted  use  specifically  approved  by 
FDA  is  included  on  the  container  label; 

•  When  such  human  blood  and  blood 
components  are  intended  solely  as  a 
component  of,  or  used  to  prepare,  a 
medical  device  and  the  statement 
"Caution:  For  Further  Manufacturing 
Use  As  a  Component  of  a  Medical 
Device  For  Which  There  Are  No 
Alternative  Sources;"  and 
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•  When  such  human  blood  and  blood 
components  are  intended  for  in  vitro 
use  and  the  statement  "Caution:  For 
Further  Manufacturing  Into  In  Vitro 
Diagnostic  Reagents  For  Which  There 
Are  No  Alternative  Sources"  is 
included. 

In  §610.40(h)(2)(vi)  and  (h)(2){vii).  we 
added  language  describing  current 
practice  on  the  use  of  human  blood  and 
blood  components,  and  Source  Plasma, 
with  a  reactive  screening  test  for 
syphilis  that  is  determined  to  be  a 
biological  false  positive. 

In  §  610.42(a),  medical  devices 
containing  or  used  to  prepare  human 
blood  or  blood  components  that  are 
reactive  for  syphilis  or  by  a  screening 
test  for  evidence  of  infection  due  to  a 
communicable  disease  agent(s)  must 
include,  in  addition  to  appropriate 
labeling  requirements  in  subchapter  H 
(Medical  Devices),  a  statement  of 
warning  that  the  product  was 
manufactured  from  a  donation  testing 
reactive  for  the  identified 
communicable  disease  agent(s). 

Description  of  Respondents: 
Establishments  that  collect  blood  and 
blood  components. 

As  required  by  section  3506(c)(2)(B) 
of  the  PRA,  FDA  provided  an 
opportimity  for  public  comment  on  the 
information  collection  requirements  of 
the  proposed  rule  (64  FR  67207).  In 
accordance  with  the  PRA,  OMB 
reserved  approval  of  the  information 
collection  burden  in  the  proposed  rule 
stating  they  will  make  an  assessment  in 
light  of  public  comments  received  on 
the  proposed  rule.  No  letters  of 
comment  on  the  information  collection 
requirements  were  submitted  to  OMB  or 
the  docket. 

Based  on  ciurent  information 
retrieved  from  FDA's  registration  data 
base,  there  are  approximately  60 
licensed  plasma  collection  facilities  and 
approximately  981  registered  blood 
collection  facilities  for  a  total  of  1,041 
establishments.  These  facilities  collect 
annually  an  estimated  24.6  million 
donations:  12  million  donations  of 
Source  Plasma  and  12.6  million 
donations  of  Whole  Blood,  including 
643,000  autologous. 

Annual  Reporting  Burden  (Table  3) 

Section  610.40(c)(l)(ii)  requires  that 
each  dedicated  donation  be  labeled  as 
required  under  §606.121  (OMB  No. 
0910-0116)  and  with  a  label  containing 
the  name  and  identifying  information  of 
the  recipient.  FDA  estimates  that 
approximately  5  percent  (10,250)  of  the 
205,000  donations  that  are  donated 
specifically  for  the  use  of  an  identified 
recipient  would  be  tested  under  the 
dedicated  donors  testing  provisions  in 


§  610.40(c).  FDA  estimates  that  the 
remaining  95  percent  would  be  tested  as 
allogeneic  donations  in  accordance  with 
§  610.40(a),  (b),  and  (e)  because  most 
such  donors  do  not  donate  more  often 
than  once  in  a  30-day  period,  and 
because  most  establishments  choose  to 
test  every  donation.  We  estimate  that 
each  establishment  expends 
approximately  5  minutes  to  insert  the 
name  of  the  recipient  and  identifying 
information  on  each  label. 

In  §  610.40(g)(2)  and  (h)(2)(ii)(A),  a 
manufacturer  must  obtain  written 
approval  bom  FDA  when  a 
manufacturer  seeks  to:  (1)  Ship  human 
blood  or  blood  components  for  further 
manufacturing  use  prior  to  completion 
of  testing;  or  (2)  ship  human  blood  or 
blood  components  found  to  be  reactive 
by  a  screening  test  for  evidence  of  a 
communicable  disease  agent(s)  or 
collect  bom.  a  donor  with  a  record  of  a 
reactive  screening  test,  respectively.  The 
only  product  currently  shipped  prior  to 
completion  of  testing  is  a  licensed 
product,  Source  Leukocytes,  used  in  the 
manufecture  of  interferon,  which 
requires  rapid  preparation  bom  blood. 
Shipment  of  Source  Leukocytes  are 
preapproved  imder  a  product  license 
application  and  each  shipment  does  not 
have  to  be  reported  to  the  agency.  To 
obtain  approval  from  FDA  as  described 
in  §  610.40(g)(2),  we  expect  the 
manufacturer(s)  to  submit  specific 
procediu^s  for  collection,  shipment,  and 
quarantine  of  a  product  before  testing  is 
completed,  and  the  completion  of 
testing  as  soon  as  possible  after 
shipping.  In  addition,  the  manufactiuer 
must  promptly  communicate  the  test 
results  to  the  consignee.  FDA  has 
received  two  applications  from  the 
manufecturers  of  Source  Leukocytes 
during  fiscal  year  (FY)  95,  FY  96,  and 
FY  97.  Therefore,  we  estimate  receiving 
an  average  of  two  annually. 

According  to  information  from 
industry,  a  license  application  of  this 
type  would  contain  safety  and 
effectiveness  information  and  would 
take  approximately  1 ,600  hours  to 
prepare.  The  information  that  a 
manufacturer  would  need  to  put 
together  for  the  request  is  typically  part 
of  an  Biologies  License  Application 
(BLA)  submission.  Therefore,  we 
estimate  that  approximately  1  hour  of 
the  estimated  1 ,600  hoiu^s  would  be 
used  in  preparing  the  request  for  FDA's 
approval  to  ship  a  product  prior  to 
completion  of  testing. 

Under  §610.40(h){2)(ii)(C)  and 
(h)(2)(ii)(D),  industry  estimates  that  each 
manufacturer  would  ship  an  estimated 
10  blood  or  blood  components  per 
month  that  would  require  2  labels;  one 
as  reactive  for  the  appropriate  screening 


test  imder  paragraph  (C),  and  the  other 
stating  the  exempted  use  specifically 
approved  by  FDA  under  paragraph  (D). 
According  to  FDA's  database,  there  are 
approximately  300  licensed 
manufactiu^rs  that  ship  known  reactive 
blood  or  blood  components.  Industry 
also  estimates  that  it  would  take 
approximately  10  minutes  per  blood  or 
blood  component  to  affix  the  labels. 

In  §  610.40(h)(2)(vi),  each  donation  of 
human  blood  or  blood  component  that 
tests  reactive  by  a  screening  test  for 
syphilis  and  is  determined  to  be  a 
biological  false  positive,  must  be  labeled 
with  both  test  results.  After  reviewing 
information  from  industry,  we  estimate 
that  approximately  15,120  donations 
annually  test  reactive  by  a  screening  test 
for  syphilis,  and  are  determined  to  be 
biological  false  positives  by  additional 
testing.  We  also  estimate  that  the 
establishment  woidd  expend 
approximately  5  minutes  to  label  the 
blood  or  blood  component  with  the 
results  of  both  tests. 

Section  610.42(a)  requires  a  warning 
statement,  including  the  identity  of  the 
communicable  disease  agent,  on 
medical  devices  containing  hiunan 
blood  or  blood  components  found  to  be 
reactive  by  a  screening  test  for  evidence 
of  infection  due  to  a  conununicable 
disease  agent(s)  or  syphilis.  Human 
blood  or  a  blood  component  with  a 
reactive  screening  test,  as  a  component 
of  a  medical  device,  is  an  integral  part 
of  the  medical  device,  e.g.,  a  positive 
control  for  an  in  vitro  diagnostic  testing 
kit.  It  is  usual  and  customary  business 
practice  for  manufactiu^rs  to  include  on 
the  container  label  a  warning  statement 
that  identifies  the  communicable 
disease  agent.  In  addition,  on  the  rare 
occasion  when  a  hiunan  blood  or  blood 
component  with  a  reactive  screening 
test  is  the  only  component  available  for 
a  medical  device  that  does  not  require 
a  reactive  component,  then  a  statement 
of  warning  is  required  to  be  affixed  to 
the  medical  device.  To  account  for  this 
rare  occasion  we  estimate  that  the 
warning  statement  would  be  necessary 
no  more  than  once  a  year  and  we 
estimate  the  manufacturer  would  need 
to  expend  1  hour  to  complete  the 
labeling  requirement. 

Annual  Recordkeeping  Burden  (Table  4) 

Under  §  610.40(g)(1),  we  are 
permitting  in  rare  emergency 
circumstances,  the  release  or  shipment 
of  hiunan  blood  or  blood  components 
prior  to  the  completion  of  testing  for 
evidence  of  infection  due  to 
communicable  disease  agents.  Such 
emergencies  include,  e.g.,  where  a 
patient's  need  for  blood  is  so  acute  as  to 
preclude  any  communicable  disease 
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testing  of  the  blood.  We  have  concluded 
that  the  use  of  untested  or  incompletely 
tested  blood  in  such  medical 
emergencies  should  not  be  prohibited. 
Release  of  blood  or  blood  components 
due  to  a  medical  emergency  prior  to 
completion  of  required  testing  must  be 


appropriately  documented.  We  estimate 
the  recordkeeping  to  be  minimal  with 
one  or  less  occurrence  per  year. 
Documentation  of  the  medical 
emergency  should  take  a  half-hour  or 
less.  The  reporting  of  test  results  to  the 
consignee  in  §  610.40(g)  does  not  create 


a  new  burden  for  respondents  because 
it  is  the  usual  and  customary  business 
practice  or  procedure  to  finish  the 
testing  and  provide  the  results  to  the 
manufacturer  responsible  for  labeling 
the  blood  products. 


Table  3.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 


No.  of  Respondents 


Annual  Frequency 
per  Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


610.40(c)(1)(ii) 
61Q.40(g)(2) 
610.40(h)(2)(li)(A) 
610.40(h)(2)(ii)(C)  and 

(h)(2)(ii)(D) 
610.40(h)(2)(vj) 
610.42(a) 
Total 


1,041 
2 
2 

300 

1.041 

1 


9 

■  1 

1 

10 

15 

1 


10,250 
2 
2 

3.000 

15.120 

1 


.08 
1 

0.2 

0.08 

1 


820 
2 
2 

600 

1.210 

1 

2.635 


^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttils  collection  of  information. 

Table  4.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 


No.  of 
Recordkeepers 


Annual  Frequency 
per  Recordkeeping 


Total  Annual 
Records 


Hours  per 

KGCOfOK6Gp6f 


Total  Hours 


,610.40(g)(1) 


981 


961 


0.5 


490.5 


^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witfi  ttiis  collection  of  information. 


Under  section  1320.3(c)(2)  of  the  PRA, 
the  labeling  requirements  in 
§610.40(c)(3)(ii),  (d)(4).  and  (h)(2){ii)(B) 
and  (h)(2)(ii)(E)  do  not  constitute 
collection  of  information  because 
information  required  to  be  on  the 
labeling  is  originally  supplied  by  the 
Federal  Government  to  the 
manufacturers  for  the  purpose  of 
disclosure  to  the  public  in  order  to  keep 
the  blood  supply  safe  and  protect  public 
health. 

The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review. 

Prior  to  the  effective  date  of  this  final 
rule,  FDA  will  publish  a  notice  in  the 
Federal  Register  announcing  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions  in  this  final  rule.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  number. 

IX.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


X.  Federalism 

FDA  has  suialyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 
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List  of  Subiects 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  607 

Blood. 

21  CFR  Parts  610  and  660 

Biologies,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  640  ■ 

Blood,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  809 

Labeling,  Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  606, 
607,  610,  640,  660,  and  809  are 
amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331,  351,  352. 
355,  360.  360j,  371,  374;  42  U.S.C.  216,  262, 
263a,  264. 

2.  Section  606.121  is  amended  by 
revising  paragraph  (e)(5)(ii),  by 
removing  and  reserving  paragraph  (g), 
and  in  paragraphs  (h)(2)  and  (h)(3)  by 
removing  "610.45,"  to  read  as  follows: 

1606.121    Container  label. 


(e)*  *  * 

(5)*  •  * 

(ii)  The  statement  as  applicable: 
"Caution:  For  Manufacturing  Use 
Only";  or  "Caution:  For  Use  in 
Manufactiuing  Noninjectable  Products 
Only."  If  the  recovered  plasma  has  a 
reactive  screening  test  for  evidence  of 
infection  due  to  a  communicable 
disease  agent(s)  under  §  610.40  of  this 
chapter,  or  is  collected  from  a  donor 
with  a  previous  record  of  a  reactive 
screening  test  for  evidence  of  infection 
due  to  a  communicable  disease  agent(s) 
under  §  610.40  of  this  chapter,  the 
recovered  plasma  must  be  labeled  as 
required  under  §610.40(h)(2)(ii)(E)  of 
this  chapter. 


PART  607— ESTABUSHMENT 
REGISTRATION  AND  PRODUCT 
USTING  FOR  MANUFACTURERS  OF 
HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

3.  The  authority  citation  for  21  CFR 
part  607  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  371,  374;  42  U.S.C.  216,  262. 

§607.65    [Amended] 

4.  Section  607.65  Exemption  for  blood 
product  establishments  is  amended  by 
removing  paragraph  (g). 

PART  61fr-GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

5.  The  authority  citation  for  21  CFR 
part  610  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353.  355,  360,  360c,  360d,  360h,  3601.  371. 
372,  374,  381;  42  U.S.C.  216,  262,  263,  263a. 
264. 

6.-7.  The  heading  of  subpart  E  is 
revised  to  read  as  follows: 

Subpart  E— Testing  Requirements  for 
Communicable  Disease  Agents 

8.  Section  610.40  is  revised  to  read  as 
follows: 

§  61 0.40    Test  requirements. 

(a)  Human  blood  and  blood 
components.  Except  as  specified  in 
paragraphs  (c)  and  (d)  of  this  section, 
you,  an  establishment  that  collects 
blood  or  blood  components,  must  test 


each  donation  of  human  blood  or  blood 
component  intended  for  use  in 
preparing  a  product,  including 
donations  intended  as  a  component  of, 
or  used  to  prepare,  a  medical  device,  fdr 
evidence  of  infection  due  to  the 
following  commimicable  disease  agents: 

(1)  Human  immunodeficiency  virus, 
typel; 

(2)  Human  immunodeficiency  virus, 
type  2; 

(3)  Hepatitis  B  virus; 

(4)  Hepatitis  C  virus; 

(5)  Human  T-lymphotropic  virus,  type 
I;  and 

(6)  Human  T-lymphotropic  virus,  type 

n. 

(b)  Testing  using  one  or  more 
approved  screening  tests.  To  test  for 
evidence  of  infection  due  to 
communicable  disease  agents 
designated  in  paragraph  (a)  of  this 
section,  you  must  use  screening  tests 
that  the  Food  and  Drug  Administration 
(FDA)  has  approved  for  such  use,  in 
accordance  with  the  manufacturer's 
instructions.  You  must  perform  one  or 
more  such  tests  as  necessary  to  reduce 
adequately  and  appropriately  the  risk  of 
transmission  of  communicable  disease. 

(c)  Exceptions  to  testing  for  allogeneic 
transfusion  or  further  manufacturing 
use. 

(1)  Dedicated  donations,  (i)  You  must 
test  donations  of  human  blood  and 
blood  components  fi-om  a  donor  whose 
donations  are  dedicated  to  and  used 
solely  by  a  single  identified  recipient 
under  paragraphs  (a),  (b),  and  (e)  of  this 
section;  except  that,  if  the  donor  makes 
multiple  donations  for  a  single 
identified  recipient,  you  may  perform 
such  testing  only  on  the  first  donation 
in  each  30-day  period.  If  an  untested 
dedicated  donation  is  made  available  for 
any  use  other  than  transfusion  to  the 
single,  identified  recipient,  then  this 
exemption  from  the  testing  required 
imder  this  section  no  longer  applies. 

(ii)  Each  donation  must  be  labeled  as  - 
required  under  §  606.121  of  this  chapter 
and  vrith  a  label  entitled  "INTENDED 
RECIPIENT  INFORMATION  LABEL" 
containing  the  name  and  identifying 
information  of  the  recipient.  Each 
donation  must  also  have  the  following 
label,  as  appropriate: 


Donor  Testing  Status 


Tests  negative 

Tested  negative  within  the  last  30  days 


Label 


Lat>el  as  required  under  §606.121 

"DONOR  TESTED  WITHIN  THE  LAST  30  DAYS" 
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(2)  Source  Plasma.  You  are  not 
required  to  test  donations  of  Source 
Plasma  for  evidence  of  infection  due  to 
the  communicable  disease  agents  listed 
in  paragraphs  (a)(5)  and  (a)(6)  of  this 
section. 

(3)  Medical  device,  (i)  You  are  not 
required  to  test  donations  of  human 
blood  or  blood  components  intended 
solely  as  a  component  of,  or  used  to 
prepare,  a  medical  device  for  evidence 
of  infection  due  to  the  communicable 
disease  agents  listed  in  paragraphs  (a)(5) 
and  (a)(6)  of  this  section  unless  the  final 
device  contains  viable  leukocytes. 

(ii)  Donations  of  human  blood  and 
blood  components  intended  solely  as  a 
component  of,  or  used  to  prepare,  a 
medical  device  must  be  labeled 
"Caution:  For  Further  Manufacturing 
Use  as  aComponent  of,  or  to  Prepare, 
a  Medical  Device." 


(4)  Samples.  You  are  not  required  to 
test  samples  of  blood,  blood 
components,  plasma,  or  sera  if  used  or 
distributed  for  clinical  laboratory  testing 
or  research  purposes  and  not  intended 
for  administration  to  humans  or  in  the 
manufacture  of  a  product. 

(d)  Autologous  donations.  You,  an 
establishment  that  collects  human  blood 
or  blood  components  fix)m  autologous 
donors,  or  you,  an  establishment  diat  is 
a  consignee  of  a  collecting 
establishment,  are  not  required  to  test 
donations  of  human  blood  or  blood 
components  from  autologous  donors  for 
evidence  of  infection  due  to 
communicable  disease  agents  listed  in 
paragraph  (a)  of  this  section  or  by  a 
serological  test  for  syphilis  imder 
paragraph  (i)  of  this  section,  except: 

(1)  If  you  allow  any  autologous 
donation  to  be  used  for  allogeneic 


transfusion,  you  must  assure  that  all 
autologous  donations  are  tested  under 
this  section. 

(2)  If  you  ship  autologous  donations 
to  another  establishment  that  allows 
autologous  donations  to  be  used  for 
allogeneic  transfusion,  you  must  assure 
that  all  autologous  donations  shipped  to 
that  establishment  are  tested  under  this 
section. 

(3)  If  you  ship  autologous  donations 
to  another  establishment  that  does  not 
allow  autologous  donations  to  be  used 
for  allogeneic  transfusion,  you  must 
assure  that,  at  a  minimum,  the  first 
donation  in  each  30-day  period  is  tested 
under  this  section. 

(4)  Each  autologous  donation  must  be 
labeled  as  required  under  §  606.121  of 
this  chapter  and  with  the  following 
label,  as  appropriate: 


Donor  Testing  Status 


Untested 

Tests  negative 

Reactive  on  current  coHection/reactive  in  the  last  30  days 

Tested  negative  within  the  last  30  days 


Label 


"DONOR  UNTESTED" 
Label  as  required  under  §606.121 
"BIOHAZARD"  legend  in  §610.40(h)(2)(ii)(B) 
"OONOR  TESTED  WITHIN  THE  LAST  30  DAYS" 


(e)  Further  testing.  You  must  further 
test  each  donation,  including  autologous 
donations,  foimd  to  be  reactive  by  a 
screening  test  performed  under 
paragraphs  (a)  and  (b)  of  this  section, 
whenever  a  supplemental  (additional, 
more  specific)  test  has  been  approved 
for  such  use  by  FDA,  except: 

(1)  For  autologous  donations,  you 
must  further  test  under  this  paragraph, 
at  a  minimum,  the  first  reactive 
donation  in  each  30-day  period;  or 

(2)  If  you  have  a  record  for  that  donor 
of  a  positive  result  on  a  supplemental 
(additional,  more  specific)  test  approved 
for  such  use  by  FDA,  you  do  not  have 

to  further  test  an  autologous  donation. 

(f)  Testing  responsibility.  Required 
testing  under  this  section,  must  be 
performed  by  a  laboratory  registered  in 
accordance  with  part  607  of  3iis  chapter 
and  either  certified  to  perform  such 
testing  on  human  specimens  under  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (42  U.S.C.  263a) 
under  42  CFR  part  493  or  has  met 
equivalent  requirements  as  determined 
by  the  Health  Care  Financing 
Administration  in  accordance  with 
those  provisions. 

(g)  Release  or  shipment  prior  to 
testing.  Human  blood  or  blood 
components  that  are  required  to  be 
tested  for  evidence  of  infection  due  to 
communicable  disease  agents 
designated  in  paragraphs  (a)  and  (i)  of 


this  section  may  be  released  or  shipped 
prior  to  completion  of  testing  in  the 
following  circumstances  provided  that 
you  label  the  blood  or  blood 
components  under  §606.1 21(h)  of  this 
chapter,  you  complete  the  tests  for 
evidence  of  infection  due  to 
communicable  disease  agents  as  soon  as 
possible  after  release  or  shipment,  and 
that  you  provide  the  results  promptly  to 
the  consignee: 

(1)  Only  in  appropriately  documented 
medical  emergency  situations;  or 

(2)  For  further  manufactiuing  use  as 
approved  in  writing  by  FDA. 

(h)  Restrictions  on  shipment  or  use — 
(1)  Reactive  screening  test.  You  must 
not  ship  or  use  himian  blood  or  blood 
components  that  have  a  reactive 
screening  test  for  evidence  of  infection 
due  to  a  communicable  disease  agent(s) 
designated  in  paragraphs  (a)  and  (i)  of 
this  section  or  that  are  collected  from  a 
donor  with  a  previous  record  of  a 
reactive  screening  test  for  evidence  of 
infection  due  to  a  communicable 
disease  agent(s)  designated  in 
paragraphs  (a)  and  (i)  of  this  section, 
except  as  provided  in  paragraphs 
(h)(2)(i)  through  (h)(2)(vii)  of  this 
section. 

(2)  Exceptions,  (i)  You  may  ship  or 
use  blood  or  blood  components 
intended  for  autologous  use,  including 
reactive  donations,  as  described  in 
paragraph  (d)  of  this  section. 


(ii)  You  must  not  ship  or  use  human 
blood  or  blood  components  that  have  a 
reactive  screening  test  for  evidence  of 
infection  due  to  a  communicable 
disease  agent(s)  designated  in  paragraph 
(a)  of  this  section  or  that  are  collected 
from  a  donor  deferred  imder  §  610.41(a) 
unless  you  meet  the  following 
conditions: 

(A)  Except  for  autologous  donations, 
you  must  obtain  from  FDA  written 
approval  for  the  shipment  or  use; 

(B)  You  must  appropriately  label  such 
blood  or  blood  components  as  required 
under  §  606.121,  or  §640.70  of  this 
chapter,  and  with  the  "BIOHAZARD" 
legend; 


BIOHAZARD 

(C)  Except  for  autologous  donations, 
you  must  label  such  human  blood  and 
blood  components  as  reactive  for  the 
appropriate  screening  test  for  evidence 
of  infection  due  to  the  identified 
communicable  disease  agent(s); 

(D)  If  the  blood  or  blood  components 
are  intended  for  further  manufacturing 
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use  into  injectable  products,  you  must 
include  a  statement  on  the  container 
label  indicating  the  exempted  use 
specifically  approved  by  FDA. 


(E)  Each  blood  or  blood  component 
with  a  reactive  screening  test  and 
intended  solely  as  a  component  of,  or 
used  to  prepare  a  medicaJ  device,  must 


be  labeled  with  the  following  label,  as 
appropriate: 


Type  of  Medical  Device 

Lat>el 

A  medical  device  other  ttian  an  in  vitro  diagnostic  reagent 
An  in  vitro  diagnostic  reagent 

"Caution:  For  Furttwr  Manufacturing  Use  as  a  Component  of  a  Medical 
Device  For  Which  There  Are  No  Alternative  Sources" 

"Caution:  For  Further  Manufacturing  Into  In  Vitro  Diagnostic  Reagents 
For  Which  There  Are  No  Alternative  Sources" 

(iii)  The  restrictions  on  shipment  or 
use  do  not  apply  to  samples  of  blood, 
blood  components,  plasma,  or  sera  if 
used  or  distributed  for  clinical 
laboratory  testing  or  research  purposes, 
and  not  intended  for  administration  in 
humans  or  in  the  manufacture  of  a 
product. 

(iv)  You  may  use  human  blood  or 
blood  components  from  a  donor  with  a 
previous  record  of  a  reactive  screening 
test(s)  for  evidence  of  infection  due  to 
a  communicable  disease  agent(s) 
designated  in  paragraph  (a)  of  this 
section,  if: 

(A)  At  the  time  of  donation,  the  donor 
is  sho%vn  or  was  previously  shown  to  be 
suitable  by  a  requalification  method  or 
process  found  acceptable  for  such 
purposes  by  FDA  under  §  610.41(b):  and 

(B)  tests  performed  imder  paragraphs 
(a)  and  (b)  of  this  section  are 
nonieactive. 

(v)  Anti-HBc  reactive  donations, 
otherwise  noiueactive  when  tested  as 
required  under  this  section,  may  be 
used  for  further  manufacturing  into 
plasma  derivatives  without  prior  FDA 
approval  or  a  "BIOHAZARD"  legend  as 
required  imder  paragraphs  (h)(2)(ii)(A) 
and  (h)(2)(ii)(B)  of  this  section. 

(vi)  You  may  use  human  blood  or 
blood  components,  excluding  Source 
Plasma,  that  test  reactive  by  a  screening 
test  for  syphilis  as  required  under 
paragraph  (i)  of  this  section  if, 
consistent  with  §  640.5  of  this  chapter, 
the  donation  is  further  tested  by  an 
adequate  and  appropriate  test  which 
demonstrates  that  the  reactive  screening 
test  is  a  biological  false  positive.  You 
must  label  the  blood  or  blood 
components  with  both  test  results. 

(vii)  You  may  use  Soiuce  Plasma  from 
a  donor  who  tests  reactive  by  a 
screening  test  for  syphilis  as  required 
under  §  610.40(i)  of  this  chapter,  if  the 
donor  meets  the  requirements  of 
§  640.65(b)(2)  of  this  chapter. 

(i)  Syphilis  testing.  In  addition  to  the 
testing  otherwise  required  under  this 
section,  you  must  test  by  a  serological 
test  for  syphilis  under  §§  640.5(a), 


640.14.  640.23(a),  640.33(a),  640.53(a), 
and  640.65(b)(2)  of  this  chapter. 

9.  Section  610.41  is  revised  to  read  as 
follows: 

§610.41    Donor  detarral. 

(a)  You,  an  establishment  that  collects 
human  blood  or  blood  components, 
must  defer  donors  testing  reactive  by  a 
screening  test  for  evidence  of  infection 
due  to  a  communicable  disease  agent(s) 
listed  in  §  610.40(a)  or  reactive  for  a 
serological  test  for  syphilis  under 
§610.40(1),  bom  future  donations  of 
human  blood  and  blood  components, 
except: 

(1)  You  are  not  required  to  defer  a 
donor  who  tests  reactive  for  anti-HBc  or 
anti-HTLV.  types  I  or  II.  on  only  one 
occasion.  When  a  supplemental 
(additional,  more  specific)  test  for  anti- 
HBc  or  anti-HTLV,  types  I  and  n,  has 
been  approved  for  use  under  §  610.40(e) 
by  FDA,  such  a  donor  must  be  deferred; 

(2)  A  deferred  donor  who  tests 
reactive  for  evidence  of  infection  due  to 
a  commimicable  disease  agent(s)  listed 
in  §  610.40(a)  may  serve  as  a  donor  for 
blood  or  blood  components  shipped  or 
used  under  §  610.40(h)(2)(ii); 

(3)  A  deferred  donor  who  showed 
evidence  of  infection  due  to  hepatitis  B 
surface  antigen  (HBsAg)  when 
previously  tested  under  §  610.40(a),  (b), 
and  (e)  subsequently  may  donate  Soiuce 
Plasma  for  use  in  the  preparation  of 
Hepatitis  B  Immune  Globulin  (Human) 
provided  the  current  donation  tests 
nonreactive  for  HBsAg  and  the  donor  is 
otherwise  determined  to  be  suitable; 

(4)  A  deferred  donor,  who  otherwise 
is  determined  to  be  suitable  for  donation 
and  tests  reactive  for  anti-HBc  or  for 
evidence  of  infection  due  to  HTLV, 
types  I  and  II,  may  serve  as  a  donor  of 
Source  Plasma; 

(5)  A  deferred  donor  who  tests 
reactive  for  a  commtmicable  disease 
agent(s)  described  under  §  610.40(a)  or 
reactive  with  a  serological  test  for 
syphilis  under  §  610.40(i),  may  serve  as 
an  autologous  donor  imder  §  610.40(d). 

(b)  A  deferred  donor  subsequently 
may  be  foimd  to  be  suitable  as  a  donor 


of  blood  or  blood  components  by  a 
requalification  method  or  process  found 
acceptable  for  such  purposes  by  FDA. 
Such  a  donor  is  considered  no  longer 
deferred. 

10.  Section  610.42  is  added  to  subpart 
E  to  read  as  follows: 

§  61 0.42    Restrictions  on  use  for  further 
manufacture  of  medical  devices. 

(a)  In  addition  to  labeling 
requirements  in  subchapter  H  of  this 
chapter,  when  a  medical  device 
contains  human  blood  or  a  blood 
component  as  a  component  of  the  final 
device,  and  the  hiunan  blood  or  blood 
component  was  foimd  to  be  reactive  by 
a  screening  test  performed  under 

§  610.40(a)  and  (b)  or  reactive  for 
syphilis  under  §  610.40(i),  then  you 
must  include  in  the  device  labeling  a 
statement  of  warning  indicating  that  the 
product  was  manufactured  from  a 
donation  found  to  be  reactive  by  a 
screening  test  for  evidence  of  infection 
due  to  the  identified  communicable 
disease  agent(s). 

(b)  FDA  may  approve  an  exception  or 
alternative  to  the  statement  of  warning 
required  in  paragraph  (a)  of  this  section 
based  on  evidence  that  the  reactivity  of 
the  human  blood  or  blood  component  in 
the  medical  device  presents  no 
significant  health  risk  through  use  of  the 
medical  device. 

11.  Section  610.44  is  added  to  subpart 
E  to  read  as  follows: 

§  61 0.44    Use  of  reference  panels  by 
manufacturers  of  test  Icits. 

(a)  When  available  and  appropriate  to 
verify  acceptable  sensitivity  and 
specificity,  you,  a  manufacturer  of  test 
kits,  must  use  a  reference  panel  you 
obtain  from  FDA  or  from  an  FDA 
designated  source  to  test  lots  of  the 
following  products.  You  must  test  each 
lot  of  the  following  products,  unless 
FDA  informs  you  that  less  frequent 
testing  is  appropriate,  based  on  your 
consistent  prior  production  of  products 
of  acceptable  sensitivity  and  specificity: 

(1)  A  test  kit  approved  for  use  in 
testing  donations  of  human  blood  and 
blood  components  for  evidence  of 
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infection  due  to  commimicable  disease 
agents  listed  in  §61 0.40(a);  and 

(2)  Human  immunodeficiency  virus 
(HIV)  test  kit  approved  for  use  in  the 
diagnosis,  prognosis,  or  monitoring  of 
this  communicable  disease  agent. 

(b)  You  must  not  distribute  a  lot  that 
is  found  to  be  not  acceptable  for 
sensitivity  and  specificity  under 
§  610.44(a).  FDA  may  approve  an 
exception  or  alternative  to  this 
requirement.  Applicants  must  submit 
such  requests  in  writing.  However,  in 
limited  circumstances,  such  requests 
may  be  made  orally  and  permission  may 
be  given  orally  by  FDA.  Oral  requests 
and  approvals  must  be  promptly 
followed  by  written  requests  and 
written  approvals. 

§610.45    [Removed] 

12.  Section  610.45  Human 
Immunodeficiency  Virus  (HIV) 
requirements  is  removed. 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

13.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,  360,  371:  42  U.S.C.  216,  262.  263,  263a, 
264. 

§640.2    [Amended] 

14.  Section  640.2  General 
requirements  is  amended  by  removing 
paragraph  (d). 

15.  Section  640.5  is  amended  by 
revising  paragraph  (f). 

§640.5    Testing  the  blood. 

***** 

(f)  Test  for  communicable  disease 
agents.  Whole  Blood  shall  be  tested  for 
evidence  of  infection  due  to 
communicable  disease  agents  as 
required  under  §  610.40  of  this  chapter. 

§640.14    [Amended] 

16.  Section  640.14  Testing  the  blood 
is  amended  by  removing  "§§  610.40  and 
610.45"  and  by  adding  in  its  place  " 
§610.40". 

§640.23    [Amended] 

17.  Section  640.23  Testing  the  blood 
is  amended  in  paragraph  (a)  by 
removing  "§§610.40  and  610.45"  and 
by  adding  in  its  place  "§610.40". 

§640.33    [Amended] 

18.  Section  640.33  Testing  the  blood 
is  amended  in  paragraph  (a)  by 
removing  "§§  610.40  and  610.45"  and 
by  adding  in  its  place  "§  610.40"., 

§640.53    (Amended] 

19.  Section  640.53  Testing  the  blood 
is  amended  in  paragraph  (a)  by 


removing  "§§610.40  and  610.45"  and 
by  adding  in  its  place  "§610.40". 

20.  Section  640.67  is  revised  to  read 
as  follows: 

§640.67    Laboratory  tests. 

Each  unit  of  Source  Plasma  shall  be 
tested  for  evidence  of  infection  due  to 
communicable  disease  agents  as 
required  under  §  610.40  of  this  chapter. 

21.  Section  640.70  is  amended  by 
revising  paragraph  (a)(2). 

§640.70    Labeling. 

(a)*   *   * 

(2)  The  statement  "Caution:  For 
Manufactiu-ing  Use  Only"  for  products 
intended  for  further  manufacturing  into 
injectable  products,  or  the  statement, 
"Caution:  For  Use  In  Manufacturing 
Noninjectable  Products  Only",  for 
products  intended  for  further 
manufactiuing  into  noninjectable 
products.  The  statement  shall  follow  the 
proper  name  in  the  same  size  and  type 
of  print  as  the  proper  name.  If  the 
Source  Plasma  has  a  reactive  screening 
test  for  evidence  of  infection  due  to  a 
communicable  disease  agent(s)  under 
§  610.40  of  this  chapter,  or  is  collected 
from  a  donor  with  a  previous  record  of 
a  reactive  screening  test  for  evidence  of 
infection  due  to  a  communicable 
disease  agent(s)  under  §  610.40  of  this 
chapter,  the  Source  Plasma  must  be 
labeled  under  §610.40(h)(2){ii)(E)  of  this 
chapter. 


PART  660— ADDITIONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 

22.  The  authority  citation  for  21  CFR 
part  660  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  355,  360,  360c,  360d,  360h,  360i,  371, 
372;  42  U.S.C.  216,  262.  263,  263a,  264. 

§660.42    [Removed] 

23.  Section  660.42  Reference  panel  is 
removed. 

PART  809— IN  VITRO  DIAGNOSTIC 
PRODUCTS  FOR  HUMAN  USE 

24.  The  authority  citation  for  21  CFR 
part  809  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351.  352,  355, 
360b,  360c.  360d,  360h,  360i,  360j,  371,  372, 
374,381. 

25.  Section  809.20  is  amended  by 
revising  paragraph  (b). 

§809.20    General  requirements  for 
manufacturers  and  producers  of  in  vitro 
diagnostic  products. 

***** 

(b)  Compliance  with  good 
manufacturing  practices.  In  vitro 


diagnostic  products  shall  be 
manufactured  in  accordance  with  the 
good  manufactvuing  practices 
requirements  found  in  part  820  of  this 
chapter  and,  if  applicable,  with  §  610.44 
of  this  chapter. 

Dated:  June  1,  2001. 
Bernard  A.  Schwetz. 
Acting  Principal  Deputy  Commissioner. 
[FR  Doc.  01-14408  Filed  6-8-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratkm 
21  CFR  Part*  606  and  630 

[Docltet  No.  98»M)607] 

General  Requirwnants  for  Blood, 
Blood  Components,  and  Blood 
Derivatives;  Donor  Notification 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  to  require  blood 
and  plasma  establishments  to  notify 
donors,  including  autologous  donors, 
whenever  the  donor  is  deferred  or 
determined  not  to  be  suitable  for  current 
or  future  donations  of  blood  and  blood 
components.  A  donor  is  deferred  based 
on  results  of  tests  for  communicable 
disease  agents  or  determined  not  to  be 
suitable  for  donation  based  on  failure  to 
satisfy  suitability  criteria.  Blood  and 
plasma  establishments  also  are  required 
to  notify  the  referring  physician  of  an 
autologous  donor  when  the  autologous 
donor  is  deferred  based  on  tests  for 
evidence  of  infection  with  a 
communicable  disease  agent(s).  A 
standard  operating  procedure  (SOP)  and 
recordkeeping  also  are  required.  This 
final  rule  is  intended  to  help  protect 
public  health  and  to  promote 
consistency  in  the  industry.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
FDA  is  publishing  a  final  rule  on  the 
requirements  for  testing  human  blood 
donors  for  evidence  of  infection  due  to 
communicable  disease  agents. 
DATES:  This  rule  is  effective  December 
10,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  S.  McKeever,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  suite  200N,  Jlockville. 
MD  20852-1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

In  the  Federal  Register  of  August  19. 
1999  (64  FR  45355),  we  (FDA)  proposed 
to  require  that  blood  and  plasma 
establishments  notify  donors  of  their 
deferral  due  to  results  of  tests  for 
communicable  disease  agents  or  based 
on  failure  to  satisfy  donor  suitability 
criteria.  We  issued  the  proposed  rule 
with  the  intent  of  reducing  the  risk  of 
transmission  of  commiuiicable  disease 
firom  the  use  of  blood,  blood 
components,  and  blood  derivatives. 
Under  the  proposed  rule,  blood  and 
plasma  establishments  would:  (1)  Notify 
the  donors  that  they  are  deferred  based 
on  results  of  tests  for  evidence  of 
infection  due  to  a  communicable 
disease  agent  or  based  on  suitability 
criteria,  and  the  reason  for  the  deferral; 
(2)  where  applicable,  provide  the  results 
of  tests  for  evidence  of  infection  due  to 
a  communicable  disease  agent(s)  that 
was  the  basis  for  deferral,  including  the 
results  of  supplemental  (additional, 
more  specific)  tests;  (3)  provide 
information  concerning  appropriate  • 
medical  foUowup  and  coimseling;  (4) 
describe  the  types  of  donations  the 
donors  should  not  donate  in  the  future; 
and  (5)  discuss  the  possibility  that  the 
donor  may  be  found  suitable  in  the 
future,  where  appropriate.  We  proposed 
that  the  notification  process  should 
include  a  minimum  of  three  attempts  to 
notify  the  donor  and  be  completed 
within  8  weeks  after  the  donor  was 
determined  to  be  deferred  or  at  the  first 
retiun  visit  of  the  donor,  whichever  is 
earlier.  FDA  provided  90  days  for 
comments  on  the  proposed  rule. 

In  the  same  issue  of  the  Federal 
Register  of  August  19, 1999  (64  FR 
45340),  we  proposed  to  revise  the 
general  biological  product  standards  by 
updating  the  hepatitis  B  virus  (HBV) 
and  human  immunodeficiency  virus 
(HIV)  testing  requirements  by  adding 
testing  requirements  for  hepatitis  C 
virus  (HCV),  human  T-lymphotropic 
virus  (HTLV),  and  by  adding 
requirements  for  supplemental  (i.e., 
additional,  more  specific)  testing  when 
a  donation  is  foimd  to  be  reactive  for 
any  of  the  required  screening  tests  for 
evidence  of  infection  due  to 
communicable  disease  agents.  (No 
change  was  proposed  to  the 
requirements  for  serological  tests  for 
syphilis).  We  also  proposed  regulations 
for  the  deferral  of  donors  based  on  the 
results  of  the  screening  test.  FDA 
provided  90  days  for  comment. 

In  the  Federal  Register  of  November 
9. 1999  (64  FR  61045),  we  announced  a 
public  workshop  to  be  held  on 
November  22, 1999,  and  also  extended 
to  December  22, 1999,  the  comment 


period  on  both  proposed  rules,  i.e., 
"Requirements  for  Testing  Human 
Blood  Donors  for  Evidence  of  Infection 
Due  to  Communicable  Disease  Agents," 
and  "General  Requirements  for  Blood, 
Blood  Components,  and  Blood 
Derivatives;  Notification  of  Deferred 
Donors."  The  piupose  of  the  public 
meeting  was  to  provide  a  public  forum 
for  gathering  information  and  views 
regarding  the  proposed  rules. 

n.  Highlights  and  Summary  of  the  Final 
Rule 

A.  Plain  Language 

We  have  written  the  final  rule  using 
plain  language  consistent  with  the 
Presidential  memorandum  on  plain 
language  in  Government  writing,  dated 
June  1, 1998.  We  have  adopted  the  plain 
language  approach  making  the  rule 
more  accessible  and  understandable  to 
the  public.  As  a  result,  we  have  used 
pronouns  in  describing  who  must 
comply,  e.g.,  "you"  is  used  to  refer  to 
an  establishment  that  collects  blood  or 
blood  components.  We  also  have  used 
"must"  instead  of  "shall." 

B.  Final  Rule 

With  this  final  rule,  we  created  a  new 
part  630  entitled  "General  Requirements 
for  Blood,  Blood  Components,  and 
Blood  Derivatives"  containing 
requirements  for  notification  of  deferred 
and  unsuitable  donors.  Under  §  630.6, 
establishments  that  collect  blood  or 
blood  components  must  make 
reasonable  attempts  to  notify  all  donors, 
including  autologous  donors,  that  they 
are  deferred  from  further  donations 
based  on  results  of  tests  for  evidence  of 
infection  due  to  communicable  disease 
agents  under  part  610  or  part  640  (21 
CFR  part  610  or  part  640)  in  new 
§  610.41  or  determined  not  to  be 
suitable  for  donation  based  on  failure  to 
satisfy  suitability  criteria  under  §  640.3 
or  §640.63.  The  establishment  must 
provide  the  following  information  to  the 
donor:  (1)  That  the  donor  is  deferred  or 
determined  not  to  be  suitable  for 
donation  and  the  reason  for  that 
decision;  (2)  where  appropriate,  the 
types  of  donations  of  blood  and  blood 
components  that  the  donor  should  not 
donate  in  the  future;  (3)  where 
applicable,  the  results  of  tests  for 
evidence  of  infection  due  to 
communicable  disease  agent(s)  that 
were  a  basis  for  deferral,  including 
results  of  supplemental  (i.e.,  additional, 
more  specific)  tests;  and  (4)  where 
appropriate,  information  concerning 
medical  followup  and  counseling.  The 
establishment  must  make  reasonable 
attempts  to  notify  the  donor  within  8 
weeks  of  determining  that  the  donor  is 


deferred  or  determined  not  to  be 
suitable  for  donation.  The  establishment 
must  document  that  the  donor  has  been 
successfully  notified,  or  if  unsuccessful, 
that  the  establishment  made  reasonable 
attempts  to  notify  the  donor.  In  addition 
to  notifying  an  autologous  donor,  the 
establishment  must  notify  the 
autologous  donor's  referring  physician 
agents,  with  the  same  information  and 
within  the  same  time  period,  when  the 
donor  is  deferred  based  on  results  of 
tests  for  evidence  of  infection  due  to 
commimicable  disease.  Each 
establishment  must  prepare  a  SOP  for 
donor  notification  and  autologous  donor 
referring  physician  notification, 
including  the  appropriate  followup  if 
the  initial  attempt  at  notification  fails. 
Recordkeeping  also  is  required. 

This  final  rule  on  notification  of 
donors  is  a  companion  rule  to  the  final 
rule  entitled  "Requirements  for  Testing 
Human  Blood  Donors  for  Evidence  of 
Infection  Due  to  Commiuiicable  Disease 
Agents"  (testing  final  rule)  found 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  testing  final  rule  revises 
the  general  biological  product  standards 
by  updating  the  HBV  and  HIV  testing 
requirements,  by  adding  testing 
requirements  for  HCV  and  HTLV,  and 
by  adding  requirements  for 
supplemental  (additional,  more  specific) 
testing  when  a  donation  is  found  to  be 
reactive  for  any  of  the  required 
screening  tests  for  evidence  of  infection 
due  to  communicable  disease  agents. 
The  testing  final  rule  also  requires  the 
deferral  of  donors  based  on  the  results 
of  screening  tests  for  communicable 
disease  agents,  including  syphilis.  The 
requirements  in  the  testing  final  rule  are 
referenced  throughout  this  document. 
Therefore,  in  order  to  understand  fully 
the  requirements  of  both  rulemakings, 
they  should  be  read  together. 

m.  Comments  on  the  Proposed  Rule 
and  FDA  Responses 

We  received  14  letters  of  comment  on 
the  proposed  rule,  submitted  by  blood 
centers,  hospitals,  transfusion  services, 
consumer  advocacy  groups,  and 
professional  associations.  The 
comments  predominantly  supported  the 
concept  of  promptly  notifying  donors 
that  they  are  deferred  based  on  results 
of  tests  for  communicable  disease  agents 
or  that  they  are  determined  not  to  be 
suitable  for  donation  based  on  failure  to 
satisfy  suitability  criteria.  Some 
comments  objected  to  FDA  mandating 
how  and  when  notification  occiu^. 
Others' objected  to  specific  requirements 
in  the  proposed  rule.  A  summary  of  the 
comments  and  the  agency's  responses 
follow. 
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A  .  Scope  of  the  Notification  Rule 

Proposed  §  630.6(a)  required  an 
establishment  that  collects  blood  or 
blood  components  to  notify  donors  who 
have  been  deferred  based  on  results  of 
tests  for  evidence  of  infection  due  to 
commiuiicable  disease  agents  or 
determined  not  to  be  suitable  for 
donation  based  on  foiluro  to  satisfy 
suitability  criteria.  In  proposed 
§  630.6(b),  the  rule  required  the 
establishment  to  inform  a  donor  that  the 
donor  is  deferred  or  determined  not  to 
be  suitable  for  donation  and  the  reason 
for  that  decision.  The  establishment 
would  also  provide  the  following 
information:  The  types  of  donations  of 
blood  or  blood  components  that  the 
donor  should  not  donate  in  the  future; 
where  applicable,  the  results  of  tests 
including  supplemental  (i.e..  additional, 
more  specific)  tests;  information 
concerning  appropriate  medical 
followup  and  counseling;  and.  where 
applicable,  the  possibility  that  the  donor 
may  be  found  suitable  for  future 
donations. 

(Comment  1 )  Two  comments 
suggested  requiring  notification  of 
donors  based  on  other  criteria  in 
addition  to  those  deferred  for  results  of 
tests  for  evidence  of  infection  due  to 
communicable  disease  agents  and 
determined  not  to  be  suitable  as  a  donor 
based  on  suitability  criteria.  One  of  the 
two  comments  suggested  we  require 
notification  of  donors  deferred 
voluntarily  by  blood  banks.  The  other 
comment  argued  that  notification 
should  apply  to  any  preliminary  test 
results  carried  out  prior  to  blood  or 
blood  component  collection. 

Under  the  final  rule,  we  are  requiring 
notification  of  donors  deferred  based  on 
results  of  required  tests  for  evidence  of 
infection  due  to  communicable  disease 
agents,  or  determined  not  to  be  suitable 
for  donation  due  to  failure  to  satisfy 
suitability  requirements  in  §§640.3  and 
640.63.  The  notification  requirement  is 
imposed  in  conjunction  with 
requirements  for  testing  for  infection 
due  to  markers  of  certain  communicable 
disease  agents  listed  in  new  §  610.40  or 
for  syphilis  in  §§  640.5(a).  640.14. 
640.23(a).  640.33(a).  640.53(a)  and 
640.65(b)(2),  and  for  deferral  of  donors 
who  test  reactive  for  those  markers  in 
new  §  610.41.  The  notification  must 
include  screening  test  results  and  the 
results  of  any  approved  supplemental 
(i.e..  additional,  more  specific)  tests.  As 
we  stated  in  the  proposed  rule,  we  are 
not  requiring  blood  and  plasma 
establishments  to  notify  donors  that  are 
deferred  voluntarily  by  blood  and 
plasma  establishments  for  a  variety  of 
medical  reasons  beyond  what  is 


required  in  the  regulation.  We  believe 
notification  of  donors  voluntarily 
deferred  by  a  blood  and  plasma 
establishment  should  be  left  to  the 
medical  judgment  of  the  blood  or 
plasma  establishment's  medical 
director. 

(Comment  2)  Six  comments  argued 
that  the  proposed  rule  is  too  detailed  on 
the  method  and  content  of  notification. 
These  comments  argued  that  blood  and 
plasma  establishments  need  flexibility 
in  how  and  what  they  tell  donors  about 
their  deferred  status.  Further,  the 
sensitivity  of  the  information,  the 
setting,  and  the  donor's  attitude  may  not 
lend  themselves  to  the  detailed 
notification  included  in  the  proposed 
rule.  Several  of  the  comments  pointed 
out  that  most  blood  and  plasma 
establishments  follow  the  American 
Association  of  Blood  Banks  (AABB) 
standards  and  voluntarily  notify  donors, 
so  FDA  does  not  need  to  codify  the 
details  of  notification. 

The  final  rule  provides  blood  and 
plasma  establishments  with  the 
framework  for  notification  of  deferred 
donors  and  donors  determined  not  to  be 
suitable  for  donation.  Donors  who  are 
deferred  based  on  test  results  or 
determined  not  to  be  suitable  for 
donation  based  on  failure  to  satisfy 
donor  suitability  criteria  must  be 
informed  that  they  are  deferred  or 
determined  not  to  be  suitable  for 
donation  and  the  reason  for  that 
decision.  The  donor  must  be  given, 
where  appropriate,  a  description  of  the 
types  of  donations  the  donor  should  not 
make  in  the  future  and  information 
concerning  medical  followup  and 
counseling.  Where  applicable,  the  donor 
must  be  provided  the  results  of 
screening  and  supplemental  tests  for 
evidence  of  infection  due  to  a 
communicable  disease  agent(s).  In  the 
final  rule,  our  intent  is  not  to  remove 
from  blood  and  plasma  establishments 
the  medical  judgment  necessary  to 
inform  donors  fully  of  their  potential 
infectious  disease  status.  Rather,  the 
final  rule  sets  out  the  information  the 
agency  considers  necessary  to  be 
provided  to  the  donor.  We  recognize 
that  some  donors  may  need  to  be 
informed  of  the  need  for  medical 
followup  or  counseling,  others  may  not. 
A  variety  of  factors  may  influence  a 
blood  and  plasma  establishment's 
decision  to  inform  the  donor  in  person, 
by  phone,  or  by  mail.  The  final  rule  is 
intended  to  help  ensure  consistency  in 
the  blood  industry's  notification 
practices.  We  believe  uniform 
notification  practices  by  blood  and 
plasma  establishments  will  improve 
blood  safety  by  preventing  donations  by 


individuals  at  risk  for  transmitting 
communicable  diseases. 

(Comment  3)  Five  comments  argued 
that  the  requirements  of  the  proposed 
rule  fall  outside  FDA's  jurisdiction. 
These  comments  argued  that  donor 
notification  and  education  don't  affect 
the  safety,  purity,  or  potency  of  the 
blood  supply  because  the  donor  is 
already  deferred  from  future  donations. 
The  comments  also  argued  that  the 
maimer  of  notification  constitutes  the 
practice  of  medicine  best  left  to  the 
discretion  of  the  medical  staff  (or  in  the 
case  of  an  autologous  donor,  the  donor's 
referring  physician)  at  the  blood  and 
plasma  establishment,  and  should  not 
be  imposed  on  the  collection  site  staff. 

As  we  explained  in  the  preamble  of 
the  proposed  rule,  notification  of  a 
donor  is  directly  related  to  preventing 
the  introduction  and  spread  of 
communicable  diseases.  Through 
notification,  a  donor  learns  of  the 
deferral  and  the  need  to  refrain  from 
future  donations,  as  well  as  the  medical 
significance  of  the  deferral.  Where 
appropriate,  the  donor  is  made  aware  of 
the  need  for  further  medical  treatment 
or  counseling.  We  do  not  agree  that 
donor  notification  constitutes  the 
practice  of  medicine.  We  believe  that 
this  information  is  pertinent  to  the 
donor's  health  status  and  that  the  donor 
must  be  made  aware  of  such 
information  in  order  to  seek  medical 
care  as  appropriate.  Notification  of 
donors  is  ciurently  part  of  the  AABB 
standards,  which  recommend  that 
establishments  notify  donors  of  "any 
medically  significant  abnormality 
detected  during  the  predonation 
evaluation  or  as  a  result  of  laboratory 
testing"  (see  section  B3.500  of  "AABB 
Standards  for  Blood  Banks  and 
Transfusion  Services,"  19th  edition. 
1999).  As  many  of  the  comments 
pointed  out.  this  activity  is  currently 
performed  as  usual  and  customary 
business  practice.  The  final  rule  also 
requires  the  establishment  to  develop 
SOP's  for  notifying  donors  and  the 
referring  physicians  of  autologous 
donors.  A  blood  or  plasma 
establishment  that  fails  to  comply  with 
donor  notification  procedures  is  in 
violation  of  current  good  manufacturing 
practice  (CGMP)  and,  therefore,  is 
subject  to  the  enforcement  provisions  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act). 

(Comment  4)  Two  comments  pointed  ^ 
out  that  several  States  have  laws 
governing  notification  of  donors  and 
FDA's  proposed  requirements  may 
conflict  with  State  provisions  and  cause 
confusion  for  blood  collection 
establishments. 
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We  are  aware  of  varying  State 
requirements  concerning  notification  of 
the  State  health  authorities  of  a  donor's 
positive  test  results,  not  of  a  donor's 
deferral.  Such  State  laws  require  that 
the  collecting  establishment  notify  the 
State  of  certain  communicable  disease 
test  results.  The  State  may  then  notify 
the  donor,  but  not  always.  Out 
requirements  prescribe  that  the  donor  be 
notified  directly  of  all  test  results  that 
were  the  basis  for  deferral  and  be  given 
information  concerning  medical 
followup  and  coimseling.  Our 
requirements  are  in  addition  to,  and  do 
not  conflict  with.  State  requirements. 

(Comment  5)  One  comment  supported 
providing  donors  with  information 
about  the  possibility  of  requalification 
for  donating  and  suggested  expanding 
the  requirement  to  include  information 
regarding  future  donations  even  where 
there  is  no  requalification  process  or 
method  (algorithm)  approved  by  FDA 
for  such  purpose.  Two  comments 
argued  against  notifying  the  donor  of 
possible  requalification.  These 
comments  argued  that  such  information 
would  make  the  notification  too  long 
and  confusing  and  that  blood  and 
plasma  establishments  would  be 
required  to  change  their  notification 
procedures  every  time  requalification 
protocols  change. 

We  have  removed  the  requirement 
that  blood  and  plasma  establishments 
notify  donors  of  the  possibility  that  the 
donor  may  be  foimd  suitable  for  future 
donations.  We  removed  this 
requirement  because  requalification  of 
donors  is  not  required  and  to  explain 
the  possibility  of  requalification  to  a 
donor  would  be  an  imnecessary  burden 
for  an  establishment  that  does  not  have 
a  requalification  program.  Under  the 
related  donor  testing  and  deferral  rule, 
blood  and  plasma  establishments  may 
use  blood  or  blood  components  from  a 
donor  who  was  previously  deferred  as  a 
result  of  testing  reactive  on  a  screening 
test(s)  for  specified  communicable 
disease  agent(s)  if  the  blood  or  blood 
components  currently  test  negative  for 
those  same  disease  agent(s)  and  the 
donor  has  been  shown  to  be  suitable  to 
donate  blood  by  an  algorithm  approved 
for  that  purpose  by  FDA.  Blood  and 
plasma  establishments  that  requalify 
donors  should  consult  FDA  guidance  on 
what  to  tell  a  donor  about  the  possibility 
for  future  donation.  Guidance 
documents  may  be  obtained  from  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448. 
Send  one  self-addressed  adhesive  label 


to  assist  that  office  in  processing  your 
requests.  The  guidance  documents  may 
also  be  obtained  by  calling  the  CBER 
Voice  Information  System  at  1-800- 
835-4709  or  301-827-1800,  or  by  FAX 
by  calling  the  FAX  hiformation  System 
at  1-888-CBER-FAX  or  301-827-3844. 
Persons  with  access  to  the  hitemet  may 
connect  to  CBER  at  "http:// 
www.fda.gov/cber/publications.htm." 

B.  Notification  of  Deferred  Autologous 
Donors 

We  proposed  several  exceptions  to 
donor  deferral  in  related  rulemaking 
that  would  affect  donor  notification. 
Autologous  donors  testing  reactive  for 
communicable  disease  agents  would  not 
be  deferred.  Collecting  establishments 
would  not  be  required  to  notify 
autologous  donors  who  test  reactive  for 
a  communicable  disease  agent(s). 
Nevertheless,  we  recommended  that 
collecting  establishments  notify 
autologous  donors,  when  applicable,  for 
the  purpose  of  medical  followup  and 
counseling.  We  also  requested 
comments  on  whether  to  require 
notification  of  autologous  donors  of 
reactive  and  supplemental  test  results 
even  though  such  donors  would  not  be 
deferred. 

(Comment  6)  Three  comments 
supported  permanently  deferring 
autologous  donors  from  future 
allogeneic  donations  and  notifying  the 
autologous  donors  of  their  deferral  using 
the  same  criteria  as  for  allogeneic 
donors.  These  conunents  argued  that 
autologous  donors  and  allogeneic 
donors  present  the  same  risks  for  future 
allogeneic  donations.  The  comments 
also  argued  that  notification  of 
autologous  donors  will  help  reduce  the 
spread  of  communicable  disease,  and 
help  prevent  potentially  infectious 
autologous  donors  from  attempting  to 
become  allogeneic  donors  in  the  future. 
One  conunent  pointed  out  that 
notification  of  autologous  donors  of  the 
results  of  infectious  disease  testing  is 
widely  practiced  already  and  therefore 
would  not  be  a  burden  on  blood  and 
plasma  establishments. 

Under  new  §  610.40  foimd  elsewhere 
in  this  issue  of  the  Federal  Register, 
autologous  donations  must  be  tested  for 
evidence  of  infection  due  to 
communicable  disease  agents  only  if  the 
blood  or  plasma  establishment  ships 
autologous  donations  or  maintains  a 
program  that  allows  autologous 
donations  to  be  used  for  allogeneic 
transfusion.  In  such  case,  if  an 
autologous  donor  tests  reactive,  he  or 
she  must  be  deferred  from  allogeneic 
donations  under  new  §610.41.  In  order 
to  prevent  donation  in  the  future, 
deferral  imder  new  §  610.41  triggers  the 


notification  requirements  of  the  final 
notification  rule.  Notification  of 
autologous  donors  also  must  include  the 
test  results  that  are  the  basis  for  deferral, 
if  applicable;  types  of  donations  they 
should  not  make  in  the  futiu«;  and 
where  applicable,  information 
concerning  medical  followup  and 
counseling.  Recognizing  that  autologous 
donation  is  also  a  medically  ordered 
procedure,  blood  and  plasma 
establishments  also  must  notify  the 
deferred  autologous  donor's  referring 
physician  that  the  donor  has  been 
deferred  based  on  test  results  and  the 
reasons  for  that  decision,  including  test 
results  that  are  the  basis  for  deferral  and 
the  types  of  donations  the  autologous 
donor  should  not  donate  in  the  future 
for  allogeneic  use. 

An  aflogeneic  donor  completes  a 
preliminary  screening  and  physical 
assessment  prior  to  donation.  If  the 
allogeneic  donor  is  determined  not  to  be 
suitable  for  donation  during  this 
process,  it  is  usual  and  customary 
business  practice  that  the  donor  be 
notified  on  site  that  they  are  determined 
not  to  be  suitable  for  donation  and  given 
the  reason  for  that  decision.  We 
anticipate  that  any  additional  required 
information  will  be  provided  at  that 
time.  However,  usually  when  an 
autologous  donor  donates,  it  is  by  a 
physician's  prescription  and  the 
autologous  donor  may  not  always  meet, 
and  is  not  required  to  meet,  all  the 
preliminary  screening  and  physical 
assessment  criteria.  Even  when  the 
autologous  donor  is  determined  not  to 
be  suitable  for  allogeneic  use,  the 
donation  is  collected  and  labeled  under 
§  606.121  and  the  autologous  donor 
must  be  provided  the  information 
required  in  §  630.6(b),  i.e.,  the  reason  for 
the  determination;  if  applicable,  types  of 
donations  they  should  not  make  in  the 
future;  and  where  applicable, 
information  concerning  medical 
followup  and  counseling. 

(Comment  7)  Six  comments  suggested 
that  abnormal  test  results  should  be  sent 
only  to  an  autologous  donor's  referring 
physician,  not  the  donor.  The  comments 
argued  that  an  autologous  donor  is  a 
patient  under  physician  care  undergoing 
a  medical  procedure  ordered  by  that 
physician.  Under  these  circiunstances, 
the  comments  argued  it  would  be 
appropriate  to  give  the  test  results  to  the 
referring  physician,  similar  to  any  other 
laboratory  results,  and  let  that  physician 
determine  the  need  to  notify  the  donor 
for  medical  followup.  These  comments 
argued  that  notifying  the  autologous 
donor  directly  could  interfere  with  the 
doctor-patient  relationship  and  result  in 
conflicting  advice.  Several  comments 
state  that  notifying  the  donor's 
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physician  of  test  results  is  current 
industry  practice.  Two  of  the  comments 
argued  that  there  was  no  safety  issue  to 
justify  notification  of  the  autologous 
donor  because  reactive  units  would  not 
enter  the  blood  supply  and  few 
autologous"  donors  retvim  to  donate 
allogeneic  imits. 

Under  the  final  rule,  we  are  requiring 
blood  and  plasma  establishments  to 
notify  both  the  autologous  donor  and 
the  autologous  donor's  referring 
physician  of  the  donor's  deferral 
whenever  the  donor  is  deferred  as 
required  under  new  §610.41.  We 
believe  that  the  referring  physician 
needs  to  be  informed  of  the  reasons  for 
the  autologous  donor's  deferral  due  to 
test  results.  Such  notification  should 
include  the  results  of  any  screening  or 
supplemental  tests  so  that  the  physician 
can  make  informed  medical  judgments 
about  the  donor  as  a  patient.  We  also 
believe  that  the  donor  has  a  need  to  be 
informed  of  his  or  her  deferral  or 
determination  not  to  be  suitable,  and  the 
reasons  for  the  decision,  as  well  as  any 
appropriate  medical  counseling  or 
treatment.  We  believe  notifying  the 
deferred  autologous  donor  is  necessary 
both  for  the  health  of  the  donor  and  to 
help  prevent  deferred  or  unsuitable 
autologous  donors  from  attempting 
future  allogeneic  donations  if  indicated. 
Autologous  donors  may  wish  to  discuss 
the  underljring  reasons  for  the 
determination  with  their  physicians. 

C.  Notification  Based  on  Results  of  Tests 
for  HTLV,  Types  I  and  77,  and  Anti-HBc 

In  the  proposed  rule,  blood  and 
plasma  establishments  would  be 
required  to  notify  donors  that  they  have 
been  deferred  from  donations  of  Whole 
Blood,  and  transfusable  components 
(including  Plasma)  only  after  they  had 
tested  reactive  on  a  second  occasion  for 
anti-HTLV,  fypes  I  and  11,  or  anti- 
hepatitis  B  core  (anti-HBc).  The  agency 
requested  comments  on  whether  to 
notify  donors  who  test  reactive  for  anti- 
HTLV,  types  I  and  II,  or  anti-HBc  on 
only  one  occasion  or  to  wait  to  notify 
donors  upon  testing  reactive  on  the 
second  occasion.  Upon  the  availabiiify 
of  an  approved  supplemental 
(additional,  more  specific)  test,  a 
reactive  donor  would  be  deferred  after 
a  single  reactive  donation.  At  such  time, 
blood  establishments  would  notify 
donors  of  the  test  results  of  both  the 
approved  screening  and  supplemental 
tests. 

(Comment  8)  Four  comments  were 
submitted  on  the  notification  of  donors 
testing  reactive  for  anti-HTLV,  types  I 
and  n,  or  anti-HBc.  Two  comments 
favored  notifying  the  donor  when  the 
donor  is  deferred,  i.e.,  after  the  reactive 


screening  test  on  a  second  occasion. 
Another  comment  suggested  notifying 
the  donor  after  the  reactive  screening 
test  on  the  first  occasion,  but  not  to 
defer  until  the  reactive  screening  test 
occurs  on  a  second  occasion.  One 
comment  stated  that  the  reliability  of 
the  tests  for  anti-HTLV,  types  I  and  II  or 
anti-HBc  is  low  enough  that  donor 
notification  should  not  be  required. 

After  reviewing  the  comments  and 
further  evaluation,  we  have  decided  to 
require  blood  establishments  to  notify 
donors  who  test  reactive  for  anti-HTLV, 
types  I  and  0,  or  anti-HBc  on  two 
occasions  and,  consequently,  are 
deferred.  Because  an  approved 
supplemental  test  for  HTLV,  types  I  and 
n.  or  anti-HBc  is  not  currently  available 
to  aid  in  the  notification,  we  believe  it 
is  appropriate  that  blood  and  plasma 
establishments  not  be  required  to  notify 
donors  after  a  reactive  screening  test  on 
the  first  occasion  due  to  the  hi^  rate  of 
false  reactivity  in  low  risk  blood  bank 
settings.  However,  imder 
new§  610.40(h)(1),  the  donation  that 
tests  reactive  must  not  be  shipped  or 
used,  and  the  donor  remains  in  the 
donor  pool  until  the  donor  tests  reactive 
on  a  second  occasion.  It  is  our  intent 
that  if  licensed  supplemental  tests  for 
HTLV,  types  I  and  II,  or  anti-HBc  are 
approved,  blood  establishments  would 
be  required  to  defer  donors  after  a 
reactive  donation  on  the  first  occasion 
regardless  of  the  results  of  the 
supplemental  (additional,  more  specific) 
tests  and  notify  the  donor  of  both  the 
screening  and  supplemental  test  results 
as  prescribed  in  §  630.6(b). 

D.  Notification  of  Donors  Determined 
Not  to  Be  Suitable  for  Donation  Based 
on  Failure  to  Satisfy  Suitability  Criteria 

The  proposed  rule  would  require 
blood  and  plasma  establishments  to 
notify  donors  who  are  determined  not  to 
be  suitable  based  on  failure  to  satisfy 
donor  suitability  criteria. 

(Comment  9)  Five  comments  called 
for  clarification  of  what  suitability 
requirements  would  trigger  notification 
of  a  donor  determined  not  to  be  suitable 
for  donation. 

Currently,  the  regulations  defining 
donor  suitability  in  §§  640.3  and  640.63 
apply  to  all  donations,  including 
autologous  donations.  See  comment  6  of 
this  document  for  further  discussion  of 
notification  of  an  autologous  donor 
when  determined  not  to  be  suitable  for 
donation. 

(Comment  10)  Several  comments 
argued  that  blood  and  plasma 
establishments  already  voluntarily 
notify  donors  based  on  failure  to  satisfy 
suitability  criteria  on  site  so  the 


proposed  rule  is  not  necessary  and  too 
burdensome. 

We  believe  that  notification  of  donors 
based  on  failure  to  satisfy  suitability 
requirements  is  necessary  to  help  ensure 
consistency  in  industry  practice  and 
further  improve  the  safety  of  the  blood 
supply.  We  do  not  beUeve  the  final  nUe 
is  too  burdensome  as  it  codifies  what 
many  blood  and  plasma  establishments 
already  are  performing  as  usual  and 
customary  business  practice.  As  the 
final  rule  discusses  in  section  m.E  of 
this  document,  notification  of  donors 
based  on  determination  not  to  be 
suitable  still  may  occur  on  site  at  the 
time  of  deferral. 

(Comment  11)  Two  comments  stated 
that  criteria  used  in  determining  the 
donor  not  to  be  suitable  for  donation 
and  notification  of  the  donor  are 
decided  by  medical  professionals  at 
blood  and  plasma  establishments  and 
constitute  the  practice  of  medicine. 
Consequently,  the  conunents  believed 
the  proposed  rule  goes  beyond  FDA's 
jurisdiction. 

We  disagree  with  the  comments.  We 
believe  that  donor  testing,  deferral,  and 
notification  are  within  our  jurisdiction 
because  they  relate  to  the  safety  of  blood 
products  and  the  control  of 
communicable  disease.  We  believe  the 
deferral  and  notification  requirements 
will  help  ensure  that  the  Nation's  blood 
supply  is  safe  by  excluding  donors  who 
may  present  significant  risks  from 
donation  in  the  future.  These 
requirements  also  will  enhance  the 
public  health  by  helping  to  ensure  that 
those  donors  who  have  been  deferred  or 
determined  not  to  be  suitable  for 
donation  are  advised  to  seek  treatment 
and  counseling,  where  appropriate. 

(Comment  12)  One  comment  argued 
that  requiring  blood  and  plasma 
establishments  to  notify  donors  based 
on  their  failure  to  satisfy  suitability 
criteria  under  the  proposed  rule  may 
create  a  patient-physician  relationship 
between  the  donor  and  the  blood  and 
plasma  establishment,  therefore 
violating  statutes  that  prohibit  the 
corporate  practice  of  medicine. 

We  disagree  with  the  comment.  Our 
intention  is  not  to  encourage  the 
practice  of  medicine  by  the  blood  and 
plasma  establishments,  but  to  help 
ensure  that  blood  and  plasma 
establishments  help  prevent  the 
potential  spread  of  communicable 
disease  and  provide  valuable 
information  that  may  affect  the  donor's 
health  so  that  the  donor  can  seek 
medical  care  as  appropriate.  We  have 
revised  the  language  in  §  630.6(b)  of  the 
final  rule  to  support  these  intentions. 

(Comment  13)  Two  comments  argued 
that  notification  of  a  donor  based  on 
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failure  to  meet  suitability  criteria  is 
done  on  site  at  the  time  of  donation,  so 
blood  and  plasma  establishments 
should  not  be  required  to  make  three 
attempts  at  notification  at  some  later 
date. 

The  final  rule  is  not  prescribing  the 
method  of  notification  to  be  used.  This 
will  allow  the  blood  and  plasma 
establishments  to  determine  the  best 
method  of  notification  for  a  particular 
donor.  This  flexibility  allows  a 
collecting  establishment  to  notify  the 
donor  on  site  either  at  the  time  of  the 
donor's  screening  and  physical 
assessment  or  at  the  time  of  the  donor's 
return  visit,  by  phone,  or  by  mail. 

The  final  rule  requires  that  the  blood 
or  plasma  establishment  make 
reasonable  attempts  to  notify  donors. 
For  example,  an  establishment  may 
send  a  notification  letter  by  regular  mail 
to  a  donor  in  compliance  with  §  630.6. 
A  week  later,  the  letter  is  returned  to  the 
establishment  by  the  post  office  marked 
"address  unknown."  The  establishment 
could  then  proceed  with  the  additional 
steps  until  successful  notification 
occurs,  or  until  it  is  clear  that  further 
attempts  will  not  be  successful.  Such 
steps  could  include:  Checking  the 
record  of  the  donor's  address  for 
transcription  error;  or  searching  a  local 
phone  book  for  a  correct  address  and 
then,  in  either  case,  resending  the  letter. 
Additionally,  the  establishment  could 
phone  the  donor  and  either  notify  the 
donor  at  that  time  or  ask  for  a  correct 
address  in  order  to  resend  the  letter. 

The  final  rule  also  clarifies  that  a 
blood  or  plasma  establishment  must 
make  reasonable  attempts  to  notify  the 
donor  within  8  weeks  after  determining 
the  donor  is  deferred  or  not  suitable 
until  the  establishment  actually 
succeeds  in  notification  or  until  the 
blood  and  plasma  establishment  makes 
sufficient  reasonable  attempts  at 
notification  and  it  is  clear  that  further 
attempts  will  not  be  successful.  A  blood 
and  plasma  establishment  that 
successfully  notifies  on  site  at  the  time 
of  donation  would  not  have  to  notify 
further  a  donor  determined  not  to  be 
suitable  for  donation  based  on  failure  to 
satisfy  suitability  criteria  under  §§  630.6 
and  640.63. 

(Comment  14)  One  comment  argued 
that  blood  and  plasma  establishments 
should  be  allowed  to  notify  donors 
determined  not  to  be  suitable  for 
donation  based  on  failure  to  satisfy 
suitability  criteria  by  providing  the 
donors  with  generic  letters  on  site. 

The  final  rule  does  not  prohibit  this 
method  of  notification  as  longas  a  blood 
or  plasma  establishment  can  fully  meet 
the  requirements  of  §§  630.6  and  630.63 
by  including  the  necessary  information 


in  a  standardized  letter.  However,  blood 
and  plasma  establishments  may  need  to 
supplement  such  a  letter  on  a  case-by- 
case  basis  with  information  specific  to 
the  donor. 

(Comment  15)  Two  comments  pointed 
out  that  many  donors  determined  not  to 
be  suitable  for  donation  based  on  failure 
to  satisfy  suitability  criteria  do  not  need 
further  treatment  or  counseling. 

We  agree  with  the  comment.  In  the 
final  rule,  we  clarify  the  intent  to 
require  blood  and  plasma 
establishments  to  provide  donors, 
deferred  or  determined  not  to  be 
suitable  for  donation,  with  information 
concerning  medical  followup,  treatment 
or  counseling  only  when  applicable  to 
a  particular  donor.  We  recognize  that  for 
some  donors  referral  to  medical 
followup  or  counseling  would  be 
unnecessary. 

(Comment  16)  One  comment  argued 
that  the  proposed  rule  should  not  treat 
donors  deferred  based  on  test  results  in 
the  same  manner  as  donors  determined 
not  to  be  suitable  for  donation  based  on 
failure  to  satisfy  suitability  criteria 
because  the  former  have  known  health 
problems  while  the  latter  probably  do 
not. 

We  disagree  with  the  comment.  Both 
reactive  test  results  for  communicable 
disease  agents  and  failure  to  satisfy 
suitability  criteria  raise  health  concerns 
for  the  donor  of  which  the  doflor  should 
be  aware.  However,  the  information 
provided  in  the  notification  may  vary, 
depending  on  the  reason  for  the  deferral 
or  determination  not  to  be  suitable  for 
donation  based  on  failure  to  satisfy 
suitability  criteria. 

E.  Method  of  Notification — How  to 
Notify  the  Donor 

The  preamble  of  the  proposed  rule 
discussed  the  possibility  that  blood  and 
plasma  establishments  would  be  able  to 
fulfill  the  notification  requirements  on 
site.  It  explained  that  some  blood  and 
plasma  establishments  may  notify 
donors  by  registered  mail,  return 
receipt;  or  may  choose  to  request  that 
the  donor  return  for  direct  donor 
notification.  In  the  preamble  of  the 
proposed  rule,  FDA  requested 
conunents  on  the  methods  of 
notification  that  would  help  ensure 
adequate  donor  confidentiality  and  the 
current  application  and  sufficiency  of 
Federal,  State,  and  local  laws  that 
protect  the  privacy  of  the  individual 
being  notified. 

(Comment  1 7)  Four  comments  argued 
that  blood  and  plasma  establishments 
should  have  flexibility  in  the  manner 
they  meet  their  notification  obligations 
under  §  630.6(b)  and  in  the  way  they 
protect  donor  confidentiality.  No 


conunents  were  received  on  the  current 
application  and  sufficiency  of  the 
Federal,  State,  and  local  laws  that 
protect  the  privacy  of  the  individual 
being  notified. 

Under  the  final  rule,  blood  and 
plasma  establishments  have  the 
flexibility  to  choose  the  manner  in 
which  they  notify  donors.  Provided  that 
their  notification  obligations  are 
fulfilled  within  8  weeks,  blood  and 
plasma  establishments  may  choose  to 
notify  a  donor:  (1)  In  person  at  the  time 
of  actual  deferral,  (2)  in  person  at  the 
donor's  first  return  visit,  (3)  by  phone, 
or  (4)  by  mail. 

Personnel  performing  this  activity 
must  be  adequately  trained  as  required 
under  §  606.20.  One  method  of 
notification  that  helps  ensure  donor 
confidentiality  is  person-to-person 
contact. 

(Comment  18)  Seven  comments 
objected  to  FDA  requiring  that 
notification  be  sent  by  registered  mail. 
These  comments  argued  that  some 
donors  will  not  open  registered  mail 
and  others  will  be  unnecessarily 
alarmed  by  receipt  of  such  a  letter.  The 
comments  stated  that  sending 
notification  by  certified  mail  will  not 
guarantee  that  the  donor  receives  it  and 
will  add  significant  expense 
unnecessarily.  The  comments  suggested 
that  a  letter  sent  by  regular  mail, 
documented  by  the  blood  or  plasma 
establishment,  should  be  sufficient. 

The  preamble  of  the  proposed  rule 
only  discussed  the  possibilify  of 
notification  by  certified  mail.  Blood  and 
plasma  establishments  may  fulfill  their 
notification  obligations  by  regular  mail 
provided  they  do  so  within  8  weeks 
after  determining  that  the  donor  is 
deferred  or  is  not  suitable  to  donate  and 
they  document  their  notification 
attempts. 

(Comment  19)  Two  comments  asked 
for  FDA  to  allow  notification  of  a  donor 
by  telephone  or  by  letter  providing  a 
telephone  number  that  the  donor  can 
call  for  information  regarding  the 
deferral. 

The  final  rule  does  not  preclude 
notification  by  telephone  provided  a 
blood  or  plasma  establishment  meets  all 
of  its  notification  obligations  under 
§  630.6  and  documents  notification  of 
the  donor. 

(Comment  20)  Five  comments  • 
objected  to  FDA  requiring  blood  and 
plasma  establishments  to  make  three 
attempts  to  notify  donors  deferred  based 
on  results  of  tests  for  communicable 
disease  agents  or  determined  not  to  be 
suitable  for  donation  based  on  failure  to 
satisfy  suitability  criteria.  These 
comments  argued  that  the  first  attempt 
should  be  sufficient  because  it  is  made 
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shortly  after  the  donation  and 
subsequent  attempts  are  unlikely  to 
succeed. 

We  clarify  in  the  final  rule  that  a 
blood  or  plasma  establishment  must 
make  reasonable  attempts  to  notify  the 
donor.  We  eliminate  the  requirement  for 
three  attempts  to  emphasize  that  a  blood 
or  plasma  establishment  should 
continue  attempting  to  notify  a  donor 
until  it  is  clear  that  further  attempts 
would  not  be  successful.  If  the  initial 
attempt  or  attempts  are  unsuccessful,  a 
blood  or  plasma  establishment  may 
need  to  try  other  methods  to  contact  the 
donor.  If  a  blood  or  plasma 
establishment  is  successful  in  notifying 
a  donor  then,  obviously,  no  other 
attempts  are  necessary.  Blood  and 
plasma  establishments  must  docimient 
their  attempts  to  notify  donors  and 
maintain  a  record  of  these  attempts, 
whether  successful  or  not. 

(Comment  21)  One  comment 
suggested  8  weeks  is  not  enough  time 
for  blood  and  plasma  establislmients  to 
complete  notification  because  some 
confirmatory  test  results  take  longer  to 
be  completed.  Another  comment  argued 
that  8  weeks  is  too  long  a  timeframe  for 
notification. 

We  believe  blood  and  plasma 
establishments  will  be  able  to  complete 
notification  or  reasonable  attempts  to 
notify  the  donor  within  the  prescribed 
8-week  timeframe.  Blood  and  plasma 
establishments  must  attempt  to  obtain 
the  results  of  supplemental  tests  prior  to 
notifying  donors  of  their  deferral. 
However,  if  the  results  were  unavailable 
prior  to  notification,  blood  and  plasma 
establishments  would  be  required  to 
renotify  the  donor  with  the  results  of  the 
supplemental  testing.  We  believe  that 
the  results  of  tests  for  communicable 
disease  agents,  including  approved 
supplemental  tests,  should  generally  be 
available  within  the  8-week  notification 
timeframe. 

F.  Permanent  Address 

In  proposed  §  606.160(b)(l)(x),  FDA 
proposed  to  require  the  blood  or  plasma 
establishment  to  record  the  donor's 
permanent  address  to  facilitate  the 
notification  of  the  donor. 

(Comment  22)  Five  comments 
objected  to  FDA  requiring  proof  of  a 
permanent  fixed  address.  "These 
comments  question  what  proof  of  a 
permanent,  fixed  address  would,i)e 
acceptable  and  point  out  that  certain 
donors  may  not  be  able  to  provide  such 
proof.  The  comments  argued  it  is  not 
logical  that  voluntary  donors  would 
misrepresent  their  address.  Several  of 
these  comments  point  out  that  donors 
may  have  privacy  concerns  for  not 
giving  a  permanent  address. 


We  clarify  in  the  final  rule  that  blood 
and  plasma  establishments  need  to 
obtain  and  keep  a  record  of  an  address 
where  the  donor  represents  he  or  she 
can  be  reached  within  8  weeks  after 
donation.  A  donor  does  not  need  to 
prove  that  the  provided  current  address 
is  fixed  or  permanent. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
rule  under  Executive  Order  12866. 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity). 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  whether  a 
rule  may  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
and,  if  it  does,  to  analyze  regulatory 
options  that  would  minimize  the 
impact.  Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditiu-e  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  annually  for 
inflation). 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this  rule  is 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  subject 
to  review.  Because  the  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments,  or  the  private  sector, 
that  will  result  in  an  expenditure  in  any 
one  year  of  $100  miUion  or  more,  FDA 
is  not  required  to  perform  a  cost-benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a 
Regulatory  Flexibility  Analysis  for  each 
rule  unless  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  As  explained 
in  the  following  sections  of  this 
document,  the  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities  because  donor  notification  is 
considered  usual  and  customary 
business  practice  for  the  affected 
entities. 


A.  Objectives  and  Basis  of  the  Action 

As  discussed  previously,  FDA  is 
implementing  this  action  to  helpprotect 
the  public  health  and  promote 
consistency  in  the  industry.  The  safefy 
of  the  Nation's  blood  supply  is 
enhanced  when  donors  whose  test 
results  indicate  evidence  of  infection 
due  to  communicable  disease  agents  or 
who  fail  to  satisfy  suitabilify  criteria  are 
excluded  from  donating  blood  and 
blood  components.  Once  donors  are 
deferred  from  donation  or  determined 
not  to  be  suitable  for  donation,  they 
would  be  informed  of  the  deferral  or 
determination  and  the  reason  for  that 
decision;  the  types  of  donations  they 
should  not  donate  in  the  future;  the 
screening  and  supplemental  test  results, 
if  applicable;  and  information 
concerning  medical  counseling  or 
treatment,  as  appropriate.  Public  health 
would  be  protected  not  only  by 
deferring  the  donor  from  future 
donations  and  preventing  the 
transmission  of  communicable  disease 
agents  through  transfusion,  but  also  by 
counseling  the  donor  to  minimize  the 
risk  of  transmitting  the  disease  agent. 

This  action  is  taken  under  the 
authority  of  sections  351  and  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  262 
and  264  et  seq.)  and  the  provisions  of 
the  act  that  apply  to  drugs,  specifically 
section  501  of  the  act  (21  U.S.C.  351). 
in  order  to  prevent  the  introduction, 
transmission,  and  spread  of 
communicable  disease,  and  to  ensure 
that  methods  used  in  manufacturing 
conform  with  CGMP's.  Failure  to 
comply  with  donor  notification 
procedures  would  violate  CGMP's  and, 
therefore,  the  blood  or  plasma 
establishment  would  be  subject  to  the 
act's  enforcement  provisions.  FDA  has 
reviewed  related  Federal  rules  and  has 
not  identified  any  rules  that  duplicate, 
overlap,  or  conflict  with  the  rule. 

B.  Nature  of  the  Impact 

The  rule  requires  that  blood  and 
plasma  establishments  notify  donors, 
including  autologous  donors,  of  their 
deferral  because  of  the  results  of  testing 
for  evidence  of  infection  due  to 
communicable  disease  agents  including 
HIV,  HTLV,  hepatitis  B,  hepatitis  C.  or 
syphilis  or  that  they  are  determined  not 
to  be  suitable  for  donation  based  on 
failure  to  satisfy  suitabilify  criteria. 
Blood  establishments  also  are  required 
to  notify  referring  physicians  of 
autologous  donors  of  reactive  test 
results  for  evidence  of  infection  due  to 
communicable  disease  agents.  Under 
the  rule,  the  donor  must  be  notified  of 
the  types  of  blood  or  blood  components 
that  the  donor  should  not  donate  in  the 
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future,  where  appropriate.  The 
notification  must  include  the  results  of 
tests  for  evidence  of  infection  due  to 
communicable  disease  agents  including 
the  results  of  supplemental  tests,  if 
applicable,  and  where  appropriate,  the 
types  of  donation  of  blood  or  blood 
components  that  the  donor  should  not 
donate  in  the  future,  and  information 
concerning  medical  foUowup  and 
counseling.  The  establishments  must 
make  reasonable  attempts  to  notify  the 
donor  within  8  weeks  of  the  donor 
deferral  or  determination  not  to  be 
suitable  for  donation.  In  order  to 
implement  this  notification  process,  the 
rule  also  requires  that  blood  and  plasma 
establishments  obtain  and  record  an 
address  for  each  prospective  donor. 
Establishments  must  also  maintain 
records  of  attempts  to  notify  a  deferred 
or  unsuitable  donor  within  the 
prescribed  timeframe.  An  establishment 
also  must  prepare  SOP's  describing  all 
steps  required  in  the  notification 
process. 

C.  Type  and  Number  of  Entities  Affected 

The  donor  notification  requirements 
will  affect  all  blood  and  plasma 
establishments  that  collect  blood  and 
blood  components.  FDA's  registration 
data  base  for  blood  and  plasma 
establishments  has  record  of 
approximately  1,041  establishments:  60 
licensed  plasma  establishments  with 
multiple  locations  and  981  registered 
blood  establishments.  The  AABB 
estimates  that  approximately  12.6 
million  blood  donations  are  collected 
aimually.  Allogeneic  blood  donations 
have  recently  accounted  for  an 
estimated  87.2  percent  of  that  total  with 
autologous  donations  comprising  an 
additional  8.1  percent  and  directed 
donations  averaging  3.2  percent  (Ref.  1). 
In  1997,  the  General  Accounting  Office 
(GAO)  estimated  that  approximately  12 
million  donations  of  Source  Plasma 
were  collected  by  plasma  centers. 

D.  Estimated  Impact  of  Requirements  for 
Donor  Notification 

The  rule  is  expected  to  have  a  minor 
net  impact  on  blood  emd  plasma 
establishments  because  it  is  already 
usual  and  customary  business  practice 
in  the  blood  industry  to  notify  donors 
that  are  deferred  or  determined  not  to  be 
suitable  for  donation;  virtually  all 
establishments  include  this  process 
within  current  operational  guidelines. 
FDA  expects  that  the  primary  impact  of 
the  rule  will  include  a  one-time  review 
effort  at  each  facility  and  a  more 
extensive  notification  process  at  those 
facilities  that  ciurently  perform  donor 
notification  over  a  longer  timeframe  or 
with  fewer  notification  attempts.  The 


agency  received  one  letter  of  comment 
on  the  estimated  one-time  burden  on  the 
blood  and  plasma  establishments  in 
complying  with  the  requirements  of  the 
rule. 

(Comment  23)  One  comment  asserted 
that  the  review  of  the  regulation  alone 
would  require  at  least  4  hours  of  staff 
time  to  comprehensively  understand  the 
directives.  Another  comment  in  the 
letter  asserted  that  revisions  to 
procedures  could  not  be  accomplished 
in  only  4  hours,  noting  that  notification 
letters  and  computer  software  woidd 
have  to  be  revised,  staff  would  have  to 
be  trained,  and  there  may  be  a  need  to 
purchase  new  equipment  such  as 
printers. 

FDA  agrees  that  the  estimated  time  of 
4  hoiu-s  did  not  adequately  account  for 
time  spent  for  revising  the 
establishment's  SOP's  in  addition  to 
reviewing  the  regulations.  Therefore,  we 
are  revising  the  estimated  time  for 
review  of  the  regulation  and  revision  of 
an  establishment's  SOP's  to  8  hoius  for 
those  establishments  that  currently 
maintain  donor  records  and  have 
notification  procedures  in  place  similar 
to  those  required  by  this  rule.  FDA 
agrees  that  establishments  that  make 
substantial  changes  to  their  notification 
processes  (such  as  the  information 
contained  in  their  notification  letters) 
will  require  more  time.  The  agency 
assumes  such  facilities  will  require  24 
hours  of  staff  time  and  FDA  uses  this 
assiunption  in  its  cost  models.  FDA 
does  not  believe  this  donor  notification 
rule  requires  a  capital  investment  in 
new  equipment. 

The  one-time  effort  to  review  and 
modify  current  SOP's  is  expected  to 
vary  among  the  1,041  establishments, 
depending  on  the  extensiveness  of  a 
facility's  current  protocols  for  donor 
notification.  For  establishments  that 
already  keep  required  donor 
information  and  perform  the  level  of 
notification  effort  specified  by  the  rule, 
FDA  estimates  that  it  would  take 
approximately  8  hoiu^  of  staff  time  to 
reconcile  the  regulations  against  the 
facility's  current  standards.  A  technical 
specialist  who  acts  as  a  regulatory 
reviewer  or  manager  of  quality 
assurance  could  perform  this  process. 
Based  on  the  total  average  hourly 
compensation  of  $25.67  for  professional 
specialty  and  technical  occupations  in 
the  health  services  industry,  as  reported 
by  the  Bureau  of  Labor  Statistics  for 
March  1997,  the  cost  would  be 
approximately  $205  per  establishment. 
For  establishments  that  already  perform 
donor  notification  but  provide  different 
information  to  donors  or  have 
established  a  different  notification 
process  than  specified  in  the  rule,  FDA 


assumes  that  approximately  24  hours  of 
staff  time  would  be  required  to  align 
current  SOP's  and  recordkeeping  with 
the  provisions  of  the  rule.  The  cost  in 
this  case  would  be  approximately  $616 
per  establishment.  FDA  does  not  have 
the  data  to  estimate  the  percentage  of 
facilities  that  will  require  a  minimal 
effort  versus  a  more  involved  review  of 
SOP's;  however,  it  is  expected  that 
many  facilities  have  SOP's  and 
recordkeeping  standards  that  are 
consistent  with  the  rule.  Assuming  a 
minimal  review  is  needed  at  two-thirds 
of  the  1,041  currently  operating 
establishments,  and  a  more  extensive 
review  is  conducted  by  the  other  one- 
third,  the  total  one-time  cost  for  the 
blood  and  plasma  industries  is 
estimated  to  be  $356,022  ((2/3  x  1,041 
x  $205))  +  (1/3  X  1.041  X  $616)). 

The  yearly  increase  in  cost  is  based  on 
the  ongoing  notification  of  donors.  FDA 
assumes  that  all  donors  determined  not 
to  be  suitable  for  donation  based  on  the 
screening  interview  can  be  notified 
onsite  at  the  time  of  the  determination, 
and  provided  with  the  appropriate 
information.  FDA  assumes  that  this  will 
introduce  no  new  costs  for  the  blood 
and  plasma  establishments.  The  cost  of 
notifying  donors  deferred  on  the  basis  of 
blood  test  findings  is  based  on  the 
following  numbers:  (1)  A  proportional 
extrapolation  of  the  number  of  donors 
who  would  test  repeatedly  reactive  for 
evidence  of  infection  in  tests  for  HTV, 
HTLV,  HBV.  or  HCV  (a  prevalence  rate 
of  121.9  per  100,000  for  viral  markers 
among  prospective  donors)  (Ref.  2);  (2) 
that  approximately  80  percent  of 
donations  are  made  by  repeat  donors' 
(12.6  million  x  .80  =  10.08  million  blood 
donations  and  12  million  x  .80  =  9.6 
million  plasma  donations);  (3)  that 
repeat  donors  average  two  donated  imits 
per  year^  (10.08  million/2  =  5.04  million 
blood  donors  and  9.6  niillion/2  =  4.8 
million  plasma  donors);  and  (4)  that  the 
first  time  donors  contribute  one  unit  per 
year  (12.6  million— 10.08  million  =  2.52 
million  blood  donors  and  12  million — 
9.6  million  =  2.4  million  plasma 
donors).  As  a  result,  an  estimated  9,264 
deferred  blood  donors  and  8,777 
deferred  plasma  donors  (including  first 
time  and  repeat  donors)  would  be 
notified  each  year,  or  a  total  of  18,041 
annual  notifications. 

FDA  assumes  that  all  facilities 
ciurently  make  at  least  one  notification 
attempt  for  all  donors  deferred  based  on 


'  This  percentage  is  based  on  American  National 
Red  Cross  estimates  based  on  donations  between 
lanuary  1996  and  June  1997. 

2  The  estimate  of  an  average  of  two  donations  per 
year  for  repeat  blood  donors  is  based  on  the  Centers 
for  Disease  Control's  analysis  of  blood  donations 
prepared  for  HCV  lookback. 
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test  results.  However,  the  percentage  of 
facilities  that  would  attempt  notification 
more  than  once  within  an  8-week  period 
is  not  knovra.  FDA  has  therefore 
estimated  the  economic  impact  for  a 
scenario  in  which  the  cost  of 
compliance  is  based  on  the  assumption 
that  in  one- fourth  of  the  18,041 
notifications  or  4,510.  two  additional 
notification  attempts  are  needed,  a 
phone  call  and  a  letter  once  the  address 
has  been  corrected  for  a  transcription 
error.  This  estimate  is  conservative  and 
likely  overstates  the  true  frequency.  The 
cost  for  these  two  notifications  are 
estimated  to  be  the  cost  of  0.5  hours  of 
staff  time  for  the  phone  call  or  $12.84, 
and  0.25  hours  per  staff  time  and  33 
cents  for  the  mailing  or  $6.75,  for  a  total 
cost  of  approximately  $19.59.  The  cost 
of  compliance  would  be  $181,482  [9,264 
X  $19.59]  for  the  blood  industry,  and  an 
estimated  $171,941  (8.777  x  $19.59]  for 
the  plasma  industry.  Because 
autologous  donations  constitute 
approximately  8  percent  of  all  donations 
and  these  donations  are  referred  by 
physicians,  the  rule  requires 
establishments  to  send  notifications  to 
both  the  autologous  donor  and  the 
referring  physician.  FDA  estimates  that 
the  blood  industry  would  incur  an 
additional  cost  of  $14,519  ($181,482  x 
.08],  for  a  total  of  $196,001. 

E.  Expected  Benefits  of  the  Rule 

As  described  in  the  preamble  to  this 
j     rule,  notification  of  donors  thatthey 
have  been  deferred  or  determined  not  to 
be  suitable  and  consequently  should  not 
attempt  subsequent  donations  will  help 
prevent  unsafe  units  of  blood  or  blood 
components  from  entering  the  blood 
supply.  Notified  donors  can  then  self- 
defer  in  the  future  and  help  protect  the 
Nation's  blood  supply.  In  &  FDA's 
proposed  rule  on  donor  testing  (64  FR 
45340,  August  19,  1999),  the  agency 
provides  an  extensive  discussion  of  the 
benefits  of  reducing  public  exposure  to 
the  risks  of  these  infectious  diseases. 
FDA  refers  the  reader  to  this  discussion 
of  the  significant  public  health  benefits 
of  minimizing  patients'  risk  of  being 
unwittingly  exposed  to  infection  with 
HIV,  HTLV,  hepatitis  B,  and  hepatitis  C. 

F.  Small  Entity  Impact 

The  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  however,  the 
impact  on  blood  and  plasma 
establishments  that  qualify  as  small 
entities  is  uncertain.  FDA  has  therefore 
prepared  a  regulatory  flexibility 
analysis.  The  blood  and  plasma 
establishments  affected  by  the  rule  are 
included  under  the  major  standard 
industrial  classification  (SIC)  code 


major  group  80  for  providers  of  health 
services.  3  According  to  section  601  of 
the  Regidatory  Flexibilify  Act  of  1980, 
the  term  "small  entity"  encompasses  the 
terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  According  to  the  Small 
Business  Administration  (SBA),  a 
"small  business"  within  the  blood 
industry  is  an  enterprise  with  less  than 
$5  million  in  annud  receipts.  A  "small 
organization"  is  a  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  the  field.  A  "small 
government  jurisdiction"  generally 
means  government  of  cities,  counties, 
town,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  50,000.* 

As  noted  in  the  foregoing  analysis,  the 
rule  is  expected  to  have  some  cost 
impact  on  both  plasma  and  blood 
collection  centers.  FDA  has  record  of  a 
total  of  60  licensed  plasma  centers  with 
multiple  locations.  FDA  estimates  that 
the  vast  majority  of  the  plasma  is 
processed  by  eight  companies  and  that 
these  companies  own  90  percent  of  the 
plasma  centers.  FDA  assumes  that  the 
other  52  plasma  centers  not  associated 
with  the  eight  companies  may  qualify  as 
small  business  establishments.  FDA  has 
estimated  that  only  10  percent  of  plasma 
locations  are  owned  by  the  52  small 
entities.  The  potential  impact  on  plasma 
collection  facilities  will  be  a  function  of 
the  number  of  donors  and  the  viral 
marker  rates  at  their  facility.  The  net 
impact  on  these  facilities,  however,  is 
expected  to  be  minor.  If  the  estimated 
additional  yearly  cost  of  $171,941  was 
spread  evenly  over  all  locations,  then 
the  yearly  cost  to  all  52  small  entities 
would  be  $17,194  ($171,941  x  0.10].  or 
approximately  $331  ($17,941  /  52]  per 
small  entity  per  year. 

The  impact  on  blood  collection 
facilities  that  qualify  as  small  entities  is 
also  imcertain,  although  it  is  not 
expected  to  be  significant.  The  blood 
collection  facilities  that  are  independent 
and  not-for-profit  organization  may 
qualify  as  small  entities  regardless  of  the 
size  of  their  operations.  The  analysis 
that  follows,  however,  considers  the 
smaller  blood  collection  facilities, 
because  they  are  expected  to  experience 
the  greater  cost  impact. 

According  to  the  1996  directory  of  the 
AABB,  34  regional  and  community 
blood  centers  have  annual  revenues  of 
less  than  $5  million;  and  each  collect  no 


^  A  description  of  SIC  major  group  80  can  be 
found  at:  http://www.osha.gov/cgi-bin/sic/ 
sicser4?80. 

*  The  SBA  criteria  for  small  business,  listed  by 
SIC  code  can  be  found  at:  http://www.sba.gov/ 
regulations/siccodes/siccodes.pdf.    .        _ 


more  than  30.000  donations  per  year. 
Because  of  the  pre-existing  practice  of 
donor  notification  at  these  facilities,  and 
the  relatively  small  niunber  of  donors 
that  FDA  estimates  will  be  notified 
based  on  blood  test  findings,  the  impact 
on  these  small  facilities  is  expected  to 
be  minor.  Based  on  FDA's  calciUations, 
the  34  facilities  with  30,000  donations 
or  fewer  per  year,  would  identify  an 
estimated  37  deferred  donors  per  year 
through  blood  testing  (30,000/100.000  x 
121.9  =  37).  If  these  facilities  currenUy 
need  to  make  two  additional 
notification  attempts  under  this  rule, 
there  would  be  an  average  small  facility 
notification  cost  of  $724  (37  x  $19.59) 
per  year.  Because  the  estimated  one- 
time cost  for  the  review  and  revision  of 
current  deferral  notification  SOP's 
averages  $342  (2/3  x  $205  +  1/3  x  $616) 
per  establishment,  the  average 
annualized  cost  impact  for  the  smaller 
collection  establishments  would  be 
about  $1,066  ($724  +  $342),  or  roughly 
$0.04  per  donation,  assuming 
approximately  30,000  donations  per 
year. 

The  tyjjes  of  professional  staff  and 
skills  required  to  perform  the  required 
tasks  are  described  in  section  OLE  of 
this  document.  FDA  is  confident  that 
the  tasks  specified  in  the  rule  can  be 
readily  performed  by  the  type  of  staff 
already  employed  at  affected  blood  and 
plasma  establishments. 

To  minimize  the  impact  on  small 
entities  while  continuing  to  protect 
public  health,  the  agency  does  not 
require  donor  notification  until  after  the 
results  of  the  approved  supplemental 
testing  are  available. 

As  an  alternative  to  this  rule,  FDA 
considered  not  requiring 
donomotification  of  deferral  fit)m  future 
donation  due  to  communicable  disease 
testing  or  failure  to  satisfy  suitability 
criteria  because  it  is  viewed  by  many  as 
medical  practice.  However,  the  agency 
has  rejected  this  alternative  for  the 
following  reason.  After  a  lengthy  period 
of  time  during  which  the  agency  issued 
recommendations  to  establishments  on 
notifying  donors  of  deferral,  the 
establishments  have  provided  the 
deferred  donor  with  inconsistent 
information  and  counseling. 
Notification  of  donor  defeiral  has 
become  a  public  health  issue  because 
donors  who  are  not  fully  informed  of 
their  deferral  status  due  to 
communicable  disease  testing  or  failure 
to  meet  suitability  criteria  may  not  take 
precautions  to  minimize  the 
transmission  of  communicable  disease 
to  others  and  may  not  recognize  the 
importance  of  not  attempting  to  donate 
blood  or  blood  components  in  the 
future. 
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In  the  proposed  version  of  this  rule, 
the  agency  considered  making  the 
notification  of  reactive  autologous 
donors  recommended,  but  not 
mandatory,  and  that  these  donors  not  be 
deferred.  In  the  final  rule,  the  agency  is 
requiring  that  reactive  autologous 
donors,  and  their  referring  physicians, 
be  notified  and  that  these  donors  be 
deferred.  The  agency  believes  that  that 
notification  of  autologous  donors  and 
their  referring  physicians  will  generate 
many  of  the  same  benefits  as 
notification  of  allogeneic  donors. 

V.  The  Paperwork  Reduction  Act  of 
1995 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
to  review  by  the  0MB  under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA)  (44  U.S.C.  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection  provisions 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

Title:  General  Requirements  for  Blood, 
Blood  Components,  and  Blood 
Derivatives;  Donor  Notification. 

Description:  This  final  rule  amends 
§§  606.100(b){20)  (Standard  Operating 
Procedures),  and  606.160(b)(l)(ix  to  xi) 
(Records),  and  adds  new  part  630 
(Donor  Notification),  all  of  which 
contain  new  information  collection. 

A.  Standard  Operating  Procedures 
(§606.100(b)(20)) 

Section  606.100(b)(20).  requires  blood 
and  plasma  establishments  to  write, 
maintain,  and  follow  SOP's  for  donor 
deferral,  donor  notification,  including 
autologous  donors,  and  notification  of 
referring  physicians  of  autologous 
donors.  This  provision  also  requires 
SOP's  for  appropriate  foUowup  if  the 
initial  attempt  at  notification  fails. 

B.  Records  (§606.160(b)(l)(ix)  to 
(b)(l)(xi)) 

Under  §  606.160(b)(l)(ix)  and 
(b)(l)(xi)  establishments  must  maintain 
records  of  each  notification  and 
notification  attempts  of  allogeneic 
donors,  autologous  donors,  and  the 
referring  physicians  of  autologous 
donors.  Section  606.160(b)(l)(x) 
requires  establishments  to  record  where 
the  donor  may  be  contacted  within  8 
weeks  of  donation. 


C.  Donor  Notification  (New  Part  630) 

Section  630.6(a)  requires 
'establishments  collecting  blood  or  blood 
components  to  make  reasonable 
attempts  to  notify  donors,  including 
autologous  donors,  who  are  deferred 
based  on  the  results  of  tests  for  evidence 
of  infection  due  to  a  communicable 
disease  agent(s)  including  syphilis;  or 
determined  not  to  be  suitable  for 
donation  based  on  failure  to  satisfy 
suitability  criteria.  Section  630.6(b) 
requires  that  notification  contain  the 
following  information:  (1)  The  donor  is 
deferred  or  determined  not  to  be 
suitable  for  donation,  and  the  reason  for 
that  decision;  (2)  the  types  of  blood  or 
blood  components  the  donor  should  not 
donate  in  the  futiu^,  where  appropriate; 
(3)  the  establishment  must  provide  the 
results  of  the  test  for  evidence  of 
infection  due  to  the  communicable 
disease  agent(s)  including  syphilis  that 
was  the  basis  for  the  deferral  and  results 
of  supplemental  (additional,  more 
specific)  tests,  when  applicable;  and  (4) 
where  appropriate,  the  establishment 
must  provide  information  concerning 
medical  foUowup  and  counseling. 

Under  §  630.6(d)(1).  the  establishment 
must  notify  the  referring  physician  of  an 
autologous  donor  when  the  autologous 
donor  is  deferred  under  new  §  610.41. 
This  notification  must  provide  the  same 
information  as  required  for  the 
notification  of  a  donor. 

Description  of  Respondents:  B\ood 
and  plasma  establishments  that  collect 
blood,  and  blood  components,  including 
Source  Plasma. 

As  required  by  section  3506(c)(2)(B) 
of  the  PRA,  FDA  provided  an 
opportunity  for  public  comment  on  the 
information  collection  requirements  of 
the  proposed  rule  (64  FR  45355).  In 
accordance  with  the  PRA,  OMB 
reserved  approval  of  the  information 
collection  burden  in  the  proposed  rule 
stating  that  they  will  make  an 
assessment  in  light  of  public  comments 
received  on  the  proposed  rule.  Two 
letters  of  conunent  on  the  information 
collection  burden  were  submitted  to  the 
docket. 

(Comment  24)  One  comment,  in 
response  to  our  notification  estimate  of 
a  half  hour,  stated  that  notification  and 
providing  the  required  information 
would  more  likely  take  at  least  1  hour, 
especiallv  for  individuals  apparently 
infected  with  HIV,  HBV,  or  HCV.  The 
comment  also  stated  that  providing 
foUowup  testing  (supplemental)  is  more 
likely  to  take  at  least  half  an  hour. 

FDA  agrees  with  the  conunent  and  is 
revising  the  estimated  hours  per 
response  in  table  1  of  this  document  to 


1.5  hours  for  notifying  a  donor  with 
reactive  screeningtest  results. 

(Comment  25)  One  comment 
suggested  that  the  burden  of  the 
recordkeeping  requirements  for 
documenting  the  attempts  to  contact  the 
donor  is  significantly  underestimated. 

The  comment  did  not  provide 
information  supporting  the  statement 
that  the  burden  is  underestimated. 
Therefore,  we  continue  to  estimate  the 
time  for  recording  the  notification  of 
each  donor  as  an  average  of  3  minutes. 
(Comment  26)  One  comment  opined 
that  the  estimate  of  1.2  percent  for 
donors  who  are  deferred  from  donating 
due  to  failure  to  satisfy  suitability 
criteria  is  far  below  actuality  and  that 
the  number  of  donors  deferred  as  a 
result  of  health  history  questions 
average  13  percent. 

We  nave  revised  our  estimate  to 
reflect  that  an  average  of  13  percent  of 
donors  annually  are  determined  not  to 
be  suitable  for  donation  based  on  failure 
to  satisfy  suitability  criteria. 

According  to  FDA's  registration  data 
base,  there  are  ciurently  about  1.041 
establishments  affected  by  this  rule: 
Approximately  60  licensed  plasma 
establishments  with  multiple  locations 
that  collect  Source  Plasma,  and 
approximately  981  registered  blood  and 
plasma  establishments  that  collect  blood 
and  blood  components.  The  number 
differs  from  the  nimiber  of  respondents 
estimated  in  the  proposed  rule  (2.800) 
because  we  incorrectly  included  in  the 
estimated  number  all  registered 
establishments,  including  those  that  do 
no  collect  blood  and  plasma.  Based  on 
estimates  provided  by  AABB  and  GAO, 
these  establishments  collect  annually 
approximately  12.6  million  donations  of 
blood  and  blood  components  firam 
approximately  8  million  donors  and 
approximately  12  million  donations  of 
Source  Plasma  fi-om  1.5  million  donors. 
As  part  of  the  12.6  million  donations  of 
blood  and  blood  components,  AABB 
also  estimates  that  approximately 
643,000  autologous  donations  are 
collected  annually.  Assuming  each 
autologous  donor  makes  an  average  of  2 
donations,  we  estimate  that  there  are 
approximately  321,500  autologous 
donors. 

D.  Annual  Reporting  Burden  (Table  1) 

Industry  estimates  that  approximately 
13  percent  of  9.5  million  donors  (1.2 
million  donors)  who  come  to  donate 
aimually  are  determined  not  to  be 
suitable  for  donation  prior  to  collection 
because  of  failure  to  satisfy  suitability 
criteria.  It  is  the  usual  and  customary 
business  practice  of  virtually  all  1 ,041 
collecting  establishments  to  notify  on 
site  and  to  explain  the  reason  why  the 
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donor  is  determined  not  to  be  suitable 
for  donating.  Based  on  such  information 
as  is  available  to  FDA,  we  estimate  that 
two-thirds  of  collecting  establishments 
(697)  provide  on  site  additional 
information  and  coimseling  to  a  donor 
determined  not  to  be  suitable  for 
donation  as  usual  and  customary 
business  practice.  Consequently,  we 
estimate  that  only  one-third  or  344 
collection  establishments  would  need  to 
provide  additional  information  and 
counseling  on  site  to  400.000  total 
donors.  Industry  representatives 
estimated  that  it  takes  on  average 
approximately  5  minutes  to  provide 
appropriate  health  information  to  a 
donor  determined  not  to  be  suitable  for 
donation. 

GAO  estimates  that  another  4.5 
percent  of  9.5  miUion  donors  (427,500 
donors)  are  deferred  aimually  based  on 
test  results.  We  estimate  that  ciurently 
95  percent  of  the  establishments  that 
collect  98  percent  of  the  blood  and 
blood  components  notify  donors  who 
have  reactive  test  results  for  HIV,  HBV, 
HCV,  HTLV,  and  sjrphilis  as  usual  and 
customary  business  practice. 
Consequently,  5  percent  (52)  of  the 
industry  collecting  2  percent  (8,550)  of 


the  deferred  donors  would  experience 
new  biuden  related  to  this  requirement. 
We  have  adjusted  our  original  estimate 
of  15  minutes  to  complete  the 
notification  process  to  1  hour  based  on 
comment  firom  industry.  Based  on  the 
same  comment,  we  have  also  adjusted 
the  time  estimated  for  additional 
counseling  of  the  donor  once 
notification  is  received  from  15  minutes 
to  30  minutes.  The  total  for  notification 
of  each  donor  is  1.5  hours.  As  part  of 
usual  and  customary  business  practice, 
collecting  establishments  notify  an 
autologous  donor's  referring  physician 
of  reactive  test  results  obtained  during 
the  donation  process.  However,  we 
estimate  that  5  percent  of  the  981  blood 
collection  establishments  (52)  do  not 
notify  the  referring  physicians  of  the 
estimated  2  percent  of  321.500 
autologous  donors  with  reactive  test 
results  (6,430).  The  time  for  these 
establishments  to  notify  the  referring 
physician  is  estimated  at  1  hour. 

E.  Recordkeeping  Burden  (Table  2) 

We  estimate  that  1,041  establishments 
will  each  expend,  as  a  one-time  burden, 
an  average  of  8  hours  to  reconcile  their 
SOP's  with  the  requirements  (one-time 


burden  of  7  hours  to  revise  and  an  on- 
going burden  of  1  hour  to  maintain).  All 
plasma  and  blood  estabUshments  record 
each  donor's  address  as  part  of  their 
usual  and  customary  business  practice 
and,  therefore,  the  requirement  under 
§  606.160{b)(l)(x)  does  not  create  new  or 
additional  burden.  Section 
606.160(b)(l)(ix)  requires  that 
establishments  record  the  notification 
efforts.  We  estimate  that  it  will  take  3 
minutes  on  average  to  record  the 
notification  status  of  each  of  the  1.2 
million  donors  determined  not  to  be 
suitable  to  donate  and  each  of  the 
427,500  donors  deferred  based  on 
reactive  test  results  for  evidence  of 
infection  due  to  communicable  disease 
agents.  Section  606.160(b)(l)(xi) 
requires  that  records  be  kept  regarding 
an  establishment's  efforts  to  notify  the 
referring  physician  of  a  deferred 
autologous  donor.  Only  the  981 
registered  blood  establishments  collect 
autologous  donations  and  therefore  are 
required  to  notify  referring  physicians. 
We  estimate  that  4.5  percent  of  the 
321,500  autologous  donors  (14,468)  will 
be  deferred  under  new  §610.41,  and 
thus  result  in  the  notification  of  their 
referring  physicians. 


Table  1.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  otRespondents 

AnnualFrequency 
perResponse 

Total  Annual  Re- 
sponses 

Hours  perResponse 

Total  Hours 

630.6(a)2 
630.6(a)3 
630.6(d)(1) 
Total 

344 
52 
52 

1,163 
164 
124 

400,000 
8,550 
6.430 

o.oe 

1.5 

1 

32,000 

12.825 

6.430 

51,255 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 
^Notification  of  donors  detemiined  not  to  be  suitable  for  donation  based  on  failure  to  satisfy  suitability  criteria 
3  Notification  of  donors  defen-ed  based  on  reactive  test  results  for  evidence  of  infection  due  to  communicable  disease  agents. 

Table  2.— Estimated  Annual  Recordkeeping  Burden  ^ 


21  CFR  Section 


606.100(b)(20)  (mainte- 
nance of  SOP's) 
606.160(b)(1)(ix) 
606.160(b)(1)(xi) 
Total 


No.  of 
Recordkeepers 


1,041 

1,041 

981 


Annual  Frequericy 
per  Recordkeeping 


1 

1,563 

15 


Total  Annual 
Records 


1,041 

1.627.500 

14.468 


Hours  per 
Recordkeeper 


1 

0.05 

0.05 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiatkxi. 

Table  3.— Estimated  One-Time  Recordkeeping  Burden^ 


Total  Hours 


1.041 

81.375 

723 

83,139 


21  CFR  SectkMi 

No.  of 

Recordkeepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Records 

Hours  per  Record 

Total  Hours 

606.100(b)(20) 

1.041 

1 

1.041 

7 

7.287 

1  ThAro  aro  nn  lanital  r*f\cU 

Prior  to  the  effective  date  of  this  final 
rule,  FDA  will  publish  a  notice  in  the 
Federal  Register  announcing  OMB's 
decision  to  approve,  modify,  or 


disapprove  the  information  collection 
provisions  in  this  final  rule.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 


collection  of  information  unless  it 
displays  a  currently  valid  OMB  number. 


31176  Federal  Register / Vol.  66.  No.  112 /Monday.  Jime  11.  2001/R\xles  and  Regulations 


VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(j)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  sununary  impact  statement  is 
not  required. 

Vm.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
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between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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10,  pp.  802  to  812. 
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Busch,  S.  H.  Kleinman,  A.  E.  Williams, 
C.  C.  Nass,  H.  E.  Ownby,  and  J.  W. 
Smith,  for  the  Retrovirus  Epidemiology 
Donor  Study  entitled  "Demographic 
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Incidence  of  Viral  Infections:  A 
Comparison  of  Aphersis  and  Whole- 
Blood  Donors,"  Transfusion,  April 
1998,  vol.  38.  pp.  350  to  358. 

Lists  of  Subiects 

21  CFR  Part  606 

Blood,  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  630 

Biologies,  Blood,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 


and  Drugs,  parts  606  and  630  are 
amended  as  follows: 

PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  360j,  371.  374;  42  U.S.C.  216.  262, 
263a,  264. 

2.  Section  606.100  is  amended  by 
adding  paragraph  (b)(20)  to  read  as 
follows: 

§  606.1 00    Standard  operating  procedures. 

***** 

(b)*   *   * 

(20)  Procedures  for  donor  deferral  as 
prescribed  in  §610.41  of  this  chapter; 
and  procedures  for  donor  notification 
and  autologous  donor  referring 
physician  notification,  including 
procedures  for  the  appropriate  followup 
if  the  initial  attempt  at  notification  fails, 
as  prescribed  in  §  630.6  of  this  chapter. 
***** 

3.  Section  606.160  is  amended  by 
adding  paragraphs  (b){l)(ix)  to  (b)(l)(xi) 
to  read  as  follows: 

§606.160    Records. 

*         *         *         •         • 

(b)*  *  * 

(D*  *  * 

(ix)  Records  of  notification  of  donors 
deferred  or  determined  not  to  be 
suitable  for  donation,  including 
appropriate  followup  if  the  initial 
attempt  at  notification  fails,  performed 
under  §  630.6  of  this  chapter. 

(x)  The  donor's  address  provided  at 
the  time  of  donation  where  the  donor 
may  be  contacted  within  8  weeks  after 
donation. 

(xi)  Records  of  notification  of  the 
referring  physician  of  a  deferred 
autologous  donor,  including  appropriate 
followup  if  the  initial  notification 
attempt  fails,  performed  under  §  630.6 
of  this  chapter. 
***** 

4.  Part  630  is  added  to  read  as  follows: 

PART  630— GENERAL 
REQUIREMENTS  FOR  BLOOD,  BLOOD 
COMPONENTS,  AND  BLOOD  . 
DERIVATIVES 

630.6    Donor  notification. 

Authority:  21  U.S.C.  321,  331,  351,  352, 
355,  360,  371:  42  U.S.C.  216.  262,  264.     . 

§630.6    Donor  notification. 

(a)  Notification  of  donors.  You,  an 
establishment  that  collects  blood  or 
blood  components,  must  make 
reasonable  attempts  to  notify  any  donor. 


including  an  autologous  donor,  who  has 
been  deferred  based  on  the  results  of 
tests  for  evidence  of  infection  with  a 
communicable  disease  agent(s)  as 
required  by  §  610.41  of  this  chapter;  or 
who  has  been  determined  not  to  be 
suitable  as  a  donor  based  on  suitability 
criteria  under  §  640.3  or  §  640.63  of  this 
chapter.  You  must  attempt  to  obtain  the 
results  of  supplemental  testing  required 
under  §  610.40(e)  of  this  chapter  prior  to 
notifying  a  donor  of  the  deferral.  If 
notification  occurs  prior  to  receipt  of 
such  results,  you  must  also  notify  a 
deferred  donor  of  the  results  of  the 
supplemental  testing.  You  must  notify  a 
donor  as  described  in  paragraph  (b)  of 
this  section. 

(b)  Content  of  notification.  You  must 
provide  the  following  information  to  a 
donor  deferred  or  determined  not  to  be 
suitable  as  a  donor  as  described  in 
paragraph  (a)  of  this  section: 

(1)  That  the  donor  is  deferred  or 
determined  not  to  be  suitable  for 
donation  and  the  reason  for  that 
decision; 

(2)  Where  appropriate,  the  types  of 
donation  of  blood  or  blood  components 
that  the  donor  should  not  donate  in  the 
future; 

(3)  Where  applicable,  the  results  of 
tests  for  evidence  of  infection  due  to 
conununicable  disease  agent(s)  that 
were  a  basis  for  deferral  under  §  610.41 
of  this  chapter,  including  results  of 
supplemental  (i.e.,  additional,  more 
specific)  tests  as  required  in  §  610.40(e) 
of  this  chapter;  and, 

(4)  Where  appropriate,  information 
concerning  medical  followup  and 
counseling. 

(c)  Time  period  for  notification.  You 
must  make  reasonable  attempts  to  notify 
the  donor  within  8  weeks  after 
determining  that  the  donor  is  deferred 
or  determined  not  to  be  suitable  for 
donation  as  described  in  paragraph  (a) 
of  this  section.  You  must  docimient  that 
you  have  successfully  notified  the  donor 
or  when  you  are  unsuccessful  that  you 
have  made  reasonable  attempts  to  notify 
the  donor. 

(d)  Autologous  donors.  (1)  You  also 
must  provide  the  following  information 
to  the  referring  physician  of  an 
autologous  donor  who  is  deferred  based 
on  the  results  of  tests  for  evidence  of 
infection  with  a  communicable  disease 
agent(s)  as  described  in  paragraph  (a)  of 
this  section: 

(i)  Information  that  the  autologous 
donor  is  deferred  based  on  the  results  of 
tests  for  evidence  of  infection  due  to 
communicable  disease  agent(s),  as 
required  under  §610.41  of  this  chapter, 
and  the  reason  for  that  decision; 

(ii)  Where  appropriate,  the  types  of 
donation  of  blood  or  blood  components 
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that  the  autologous  donor  should  not 
donate  in  the  fiiture;  and 

(iii)  The  results  of  tests  for  evidence 
of  infection  due  to  communicable 
disease  agent(s),  that  were  a  basis  for 
deferral  under  §610.41  of  this  chapter, 
including  results  of  supplemental  (i.e., 
additional,  more  specific)  tests  as 
required  in  §  610.40(e)  of  this  chapter. 

(2)  You  must  make  reasonable 
attempts  to  notify  the  autologous 
donor's  referring  physician  within  8 
weeks  after  determining  that  the 
autologous  donor  is  deferred  as 
described  in  paragraph  (a)  of  this 
section.  You  must  document  that  you 
have  successfully  notified  the 
autologous  donor's  referring  physician 
or  when  you  are  unsuccessful  that  you 
have  made  reasonable  attempts  to  notify 
the  physician. 

Dated:  June  1.2001. 
Bernard  A.  Schwetz, 

Acting  Principal  Deputy  Commissioner. 
[PR  Doc.  01-14409  Filed  6-8-01;  8:45  am] 

BILUNO  CODE  4160-01-f 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  989 
mN  0701-AA56 

Environmental  impact  Analysis 
Process  (EIAP);  Correction 

AGENCY:  Department  of  the  Air  For(», 
DoD. 

ACTION:  Final  rule;  correction. 

summary:  The  Department  of  the  Air 
Force  published  in  the  Federal  Register 
of  March  28,  2001,  a  document 
concerning  correcting  amendments. 
This  document  corrects  the  inadvertent 
change  to  correcting  amendment  45. 
DATES:  Effective  on  July  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  Bush  (HQ  USAF/ILEB),  1260  Air 
Force  Pentagon,  Washington.  DC  20330- 
1260.  (703)  604-0553. 
SUPPLEMENTARY  INFORMATION:  In  32  CFR 
part  989.  FR  Doc.  01-7671  published  on 
March  28.  2001  (66  FR  16868)  make  the 
following  correction.  On  page  16869. 
correcting  amendment  45,  Appendix  C, 
paragraph  A3. 1.3,  last  sentence,  correct 
"USAF/ILEVP"  to  read  "HQ  USAF/ 
ILEVP.' 

Dated:  May  31.  2001. 
Janet  A.  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  01-14681  Filed  6-8-01;  8:45  am] 

BILLING  CODE  5001-OS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[FRL-6995-2] 
RIN  2060-AES6 

Standards  of  Performance  for  Electric 
Utility  Steam  Generating  Units  for 
Which  Construction  is  Commenced 
After  September  18, 1978;  Standards  of 
Performance  for  industrial- 
CommerclaHnstitutional  Steam 
Generating  Units 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Partial  withdrawal  of  direct 
final  rule. 

SUMMARY:  Due  to  relevant  adverse 
comment,  the  EPA  is  withdrawing  two 
provisions  firom  the  direct  final  rule 
published  on  April  10.  2001  for  Subpart 
Da — Standards  of  Performance  for 
Electric  Utility  Steam  Generating  Units 
for  Which  Construction  is  Commenced 
After  September  18. 1978.  and  Subpart 
Db — Standards  of  Performance  for 
Industrial -Commercial-Institutional 
Steam  Generating  Units  (66  FR  18546). 
These  provisions  deal  with  the  revised 
definition  of  "boiler  operating  day"  and 
the  data  substitution  requirement  for 
missing  data. 

DATES:  This  rule  is  effective  June  11, 
2001 .  As  of  June  1 1 ,  2001 ,  the  EPA 
withdraws  the  revised  definition  of 
"boiler  operating  day"  in  40  CFR 
§  60.41a  and  60.46a(j)(2)  published  on 
April  10.  2001  (66  FR  18546).  The 
remaining  provisions  published  on 
April  10.  2001  will  be  effective  June  11. 
2001  as  stated  in  the  April  10.  2001 
direct  final  rule.  The  addition  of  40  CFR 
60.46a(j)(2).  which  deletes  the  data 
substitution  requirement  for  missing 
data,  is  effective  June  11,  2001. 
ADDRESSES:  Docket  number  A-92-71, 
containing  supporting  information  used 
in  the  development  of  this  notice  is 
available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday  (except 
for  Federal  holidays]  at  the  following 
address:  U.S.  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center  (6102),  401  M  Street, 
SW.  Washington.  DC  20460,  or  by 
calling  (202)  260-7548.  A  reasonable  fee 
may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Eddinger,  Combustion  Group, 
Emission  Standards  Division  (MD-13), 
Office  of  Air  Qualify  Planning  and 
Standards,  U.S.  EPA,  Research  Triangle 


Park.  NC  27711.  telephone  number  (919) 
541-5426,  electronic  mail  address: 
eddinger.jim@epa.gov. 

SUPPLEMENTARY  MFORMATKM:  Because 
EPA  received  relevant  adverse 
comment,  we  are  withdrawing  two  of 
the  provisions  included  in  the  direct 
final  rule  for  compliance  and 
monitoring  requirements  for  duct 
burners  used  in  combined  cycle 
systems.  We  published  the  direct  final 
rule  (66  FR  18546)  and  a  notice  of 
proposed  rulemaking  (66  FR  18579) 
intended  to  amend  the  emissions 
monitoring  and  compliance  provisions 
for  duct  burners  contained  in  subparts 
Da  and  Db  on  April  10,  2001. 

We  stated  in  that  Federal  Register 
that  if  we  received  relevant  adverse 
comment  by  May  10.  2001  on  one  or 
more  distinct  provisions  of  the  direct 
final  rule,  we  would  publish  a  timely 
withdrawal  of  those  distinct  provisions 
in  the  Federal  Register.  We 
subsequently  received  relevant  adverse 
comment  on  two  of  the  provisions:  the 
revised  definition  of  "boiler  operating 
day"  in  40  CFR  60.41a  and  the  data 
substitution  requirement  contained  in 
40  CFR  60.46a(j)(2). 

The  adverse  comments  stated  that  the 
revised  definition  of  "boiler  operating 
day"  and  the  inclusion  of  the  40  CFR 
part  75  data  substitution  requirement 
are  independent  of  the  amendments 
addressing  the  compliance  procedures 
for  duct  burners.  The  comment ers  stated 
that  these  provisions  are  inconsistent 
with  existing  subpart  Da  procedures  and 
their  potential  impacts  were  not 
analyzed  or  discussed  in  the  proposal. 
On  reviewing  the  relevant  adverse 
comments,  we  agreed  with  their 
conclusion  that  these  provisions  are 
inconsistent  with  existing  provisions  in 
subpart  Da  and  independent  of  the 
provisions  addressing  the  compliance 
procedures  for  duct  burners.  Section 
60.47a(c)(2)  states  that,  although  40  CFR 
part  75  monitors  can  be  used  for  subpart 
Da  compliance,  40  CFR  part  75  missing 
data  and  bias  adjustment  procedures 
shall  not  be  used.  As  for  the  revised 
definition  of  "boiler  operating  day," 
§  60.47a(f)  requires  data  to  be  collected 
for  at  least  18  hours  in  a  "boiler 
operating  day."  The  proposed  revised 
definition  of  a  "boiler  operating  day"  is 
inconsistent  with  this  requirement. 
Therefore,  we  are  withdrawing  the 
revised  definition  of  "boiler  operating 
day"  and  §  60.46a(j)(2)  which  contained 
the  requirement  for  substituting  data 
under  40  CFR  part  75. 

Based  on  the  adverse  comment 
received,  we  are  amending  subpart  Da  to 
add  a  revised  §  60.46a(j)(2)  which  will 
become  effective  on  June  1 1 ,  2001  as 
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provided  in  the  April  10,  2001  direct 
final  rule  (66  FR  18546).  as  appears  at 
the  end  of  this  document.  This  revised 
§  60.46a{j)(2)  differs  from  the 
§  60.46a{j)(2)  that  is  being  withdrawrn 
from  the  direct  final  rule  by  the  deletion 
of  the  following  statement: 

This  includes  data  substituted  according  to 
40  CFR  75.21(i)  for  invalid  data  and  40  CFR 
75.30  for  missing  data  or  data  adjusted  for 
negative  bias  as  required  by  40  CFR  75.23(d). 

Based  on  our  review  of  the  comments 
received,  we  will,  therefore,  not  address 
the  comments  on  the  withdrawn 
provisions  in  a  subsequent  final  action 
on  the  parallel  proposal  published  at  66 
FR  18579. 

The  provisions  for  which  we  did  not 
receive  relevant  adverse  comment,  as 
well  as  the  revised  §  60.46a(j)(2),  will 
become  effective  on  June  1 1 ,  2001  as 
provided  in  the  April  10,  2001  direct 
final  rule  (66  FR  18546). 

Dated:  June  5.  2001. 

Robert  D.  Brenner, 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  part  60  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  60— {AMENDED] 

1 .  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  Da — [Amended] 

2.  Section  60.46a  is  amended  by 
adding  paragraph  (j)(2)  to  read  as 
follows: 

§  60.46a    Compliance  provisions. 


())*** 

(2)  The  owner  or  operator  of  an 
affected  duct  burner  may  elect  to 
determine  compliance  by  using  the 
continuous  emission  monitoring  system 
specified  under  §  60.47a  for  measuring 
NOx  and  oxygen  and  meet  the 
requirements  of  §  60.47a.  Data  bom  a 
CEMS  certified  (or  recertified)  according 
to  the  provisions  of  40  CFR  75.20, 
meeting  the  QA  and  QC  requirements  of 
40  CFR  75.21,  and  validated  according 
to  40  CFR  75.23  may  be  used.  The 
sampling  site  shall  be  located  at  the 
outlet  from  the  steam  generating  imit. 
The  NOx  emission  rate  at  the  outlet 
from  the  steam  generating  unit  shall 
constitute  the  NOx  emission  rate  from 


the  duct  burner  of  the  combined  cycle 
system. 

***** 

[FR  Doc.  01-14618  Filed  6-8-01;  8:45  am] 

BILUNG  CODE  6S60-60-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  431,  433.  435,  436,  and 
457 

[HCFA-2006-F3] 

RIN  0938-AI28 

State  Child  Health;  implementing 
Regulations  for  the  State  Children's 
Health  insurance  Program:  Further 
Delay  of  Effective  Date 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule;  Further  delay  of 
effective  date. 

summary:  This  final  rule  temporarily 
delays  the  effective  date  of  the  final  rule 
entitled  "State  Child  Health; 
Implementing  Regulations  for  the  State 
Children's  Health  Insiu-ance  Program" 
published  in  the  January  1 1 ,  2001 
Federal  Register  (66  FR  2490).  That 
final  rule  implements  provisions  of  the 
Balanced  Budget  Act  of  1997  (BBA) 
related  to  the  State  Children's  Health 
Insurance  Program  (SCHIP). 
Specifically,  the  final  rule  includes 
provisions  related  to  State  plan 
requirements  and  plan  administration, 
coverage  and  benefits,  eligibility  and 
enrollment,  enroUee  financial 
responsibility,  strategic  planning, 
substitution  of  coverage,  program 
integrity,  certain  allowable  waivers,  and 
applicant  and  enrollee  protections.  It 
also  implements  the  provisions  of 
sections  4911  and  4912  of  the  BBA, 
which  amended  title  XIX  of  the  Social 
Security  Act  to  expand  State  options  for 
coverage  of  children  under  the  Medicaid 
program.  In  addition,  the  final  rule 
makes  technical  corrections  to  subparts 
B  and  F  of  42  CFR  part  457. 

On  February  26,  2001,  we  initially 
delayed  the  effective  date  of  the  final 
rule  from  April  11,  2001  imtil  June  11, 
2001.  The  temporary  60-day  delay  in  the 
effective  date  was  necessary  to  give 
Department  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations. 

We  have  decided  to  further  delay  the 
effective  date  of  the  final  rule  because 
we  have  determined  that  a  short 
additional  period  is  required  to  properly 
consider  and  promulgate  necessary 


revisions.  To  the  extent  that  5  U.S.C. 
section  553  applies  to  this  action,  this 
action  is  exempt  from  notice  and 
comment  because  it  constitutes  a  rule  of 
procedure  under  5  U.S.C.  section  553(b) 
(A).  Alternatively,  HCFA's  delay  of 
implementation  of  this  rule  without 
opportimity  for  public  comment, 
effective  immediately  upon  publication 
today  in  the  Federal  Register,  is  based 
on  the  good  cause  exceptions  in  5  U.S.C. 
sections  553(b)(B)  and  553(d)(3),  in  that 
seeking  public  comment  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  Given  the 
imminence  of  the  effective  date,  seeking 
prior  public  comment  on  this^temporary 
delay  would  have  been  impractical 
because  the  time  available  before  the 
effective  date  is  too  short  for  meaningful 
comment.  Moreover,  to  the  extent  that 
seeking  public  comment  would 
preclude  this  delay,  it  would  be 
contrary  to  the  public  interest  in  the 
orderly  promulgation  and 
implementation  of  regulations  in  light  of 
the  development  of  necessary  revisions. 
The  immediate  delay  is  necessary  to 
prevent  application  of  inconsistent 
standards  while  we  issue  the  necessary 
revisions. 

DATES:  The  effective  date  of  the  final 
rule  amending  42  CFR  parts  431,  433, 
435,  436  and  457,  published  in  the 
Federal  Register  on  January  11,  2001,  at 
66  FR  2490  and  delayed  on  February  26, 
2001  at  66  FR  11547  until  June  11,  2001 
is  further  delayed  until  June  25,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  Fletcher  (410)  786-3293. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.767,  State  Children's  Health 
Insurance  Program) 

Dated:  )une  7,  2001. 
Thomas  A.  Scully, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  June  7.  2001. 
Tommy  G.  Thompson, 
Secretary. 
(FR  Doc.  01-14733  Filed  6-8-01;  8:45  ami 

BILLING  COOE  4120-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docltet  No.  FEMA-7763] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
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insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  commiuiity  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Dannels,  Division  Director, 
Policy  and  Assessment  Division, 
Mitigation  Directorate,  500  C  Street, 
SW.,  Room  411,  Washington,  DC  20472, 
(202)  646-3098. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  docimient  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 


published  but  prior  to  the  actual 
suspension  date.  These  commimities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  me  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  piirsuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553Cb)  are 
impracticable  and  imnecessary  because 
communities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
bom  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 


the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insiuance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measiu^s  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  commimities  imless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is.not  a  significant 
regulatory  action  ufider  the  criteria  of 
section  3(f)  of  Exectitive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
-  the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  ruleineets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991,  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Fart  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§64.6    [Anwnded] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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State  and  location 

Community 
No. 

Effective  date  authorizatkWcancellation  of 
sale  of  fkxxJ  insurance  in  community 

Current  effec- 
tive map  date 

Date  certain 
Federal  assist- 
ance no  k>nger 
available  in 
special  flood 
hazard  su-eas 

Region  N 

New  York:  Scriba,  town  of,  Oswego  County  ... 

RaglonV 

Minnesota:  htouston  County,  unincorporated 

areas. 
Oik):  Mercer  County,  unincorporated  areas  ... 

Region  VI 

New  Mexico: 

Portales,  city  of,  Roosevelt  County 

9o0oDo 

270190 
390392 

350054 
350079 

190223 
190699 
190482 

September  15,  1975,  Emerg.,  September  16, 
1982.  Reg.  June  6,  2001. 

April  30,    1974,   Emerg.,   January  6,    1982, 

Reg.  June  6,  2001. 
Novemtjer  15,  1977,  Emerg.,  September  6, 

1989,  Reg.  June  6,  2001. 

October  29,  1974.  Emerg.,  January  20,  1982, 

Reg.  June  6,  2001 . 
April  18,  1975,  Emerg..  July  1,  1987,  Reg. 

June  6,  2001. 

November  14,  1974,  Emerg..  August  1,  1986, 

Reg.  Junes,  2001 
May  6,  1980,  Emerg.,  September  18,  1985, 

Reg.  June  6,  2001. 
December   3,    1998,    Emerg.,   October   20, 

1999,  Reg.  June  6.  2001. 

6««)1  

6/eA)1  

6/6«)1  

6/6«)1  

6/6A)1  

6/6/01  

6/6/01  

6/6/01  

6/6A)1 

6/6/01 
6«/01 

6/6/01 
6/6/01 
6/6A)1 

Red  River,  town  of,  Taos  County 

Region  Vli 

Iowa: 

Akron,  city  of,  Plymouth  County 

Plymoutti  County,  unincorporated  areas  .. 
WestfieW,  city  of,  Plymouth  County  

Date  certain 

Federal  assist- 

State and  location 

Community 

Effective  date  authorization/canceflatkMi  of 

Current  effec- 

ance no  longer 

No. 

sale  of  fkxxJ  insurance  in  communis 

tive  map  date 

available  in 
special  fkxxl 
hazard  areas 

Region  1 

New  Hampshire:  HokJemess,  town  of,  Grafton 

330059 

July  22,  1975,  Emerg.,  April  15,  1981,  Reg. 

6/20«)1  

6/20A)1 

County. 

June  20,  2001. 

Region  H 

NewYoric 

Oswego,  town  of,  Oswego  County 

360657 

December  16,  1976,  Emerg.,  September  30, 
1981,Reg.  June  20,  2001 

6/20«)1  

6«0i«1 

Putnam  Valley,  town  of,  Putnam  County 

361030 

July  31,  1975,  Emerg.,  September  4,  1997, 
Reg.  June  20,  2001. 

6/20/01  

6/20/01 

Schuyler,  town  of,  Herkimer  County  

360318 

4 

June  24,  1975.  Emerg.,  July  3.  1985.  Reg. 
June  20,  2001. 

6/20«)1  

6/20/01 

Region  Nl 

. 

Pennsylvania: 

Bedminster,  township  of,  Bucks  County  .. 

421049 

Febnjary   5,    1976,    Emerg.,    December    1, 
1983,  Reg.  June  20,  2001. 

6/20/01  

6/20A)1 

HiHtown,  township  of,  Bucks  County 

420189 

October  6,  1972,  Enwrg.,  January  30,  1981, 
Reg.  June  20,  2001. 

6/20«)1  

6/20/01 

Perkasie,  borough  of,  Bucks  County 

420198 

September  8,  1972,  Emerg.,  March  1.  1977, 
Reg.  June  20,  2001. 

6/20ni  

6/20/01 

SeUersville,  borough  of,  Bucks  County  .... 

420203 

July  9,   1973,   Emerg.,   February   15,   1978, 
Reg.  June  20,  2001. 

6/20/01  

6/20/01 

Region  IV 

North    Carolina:    Wanen    County,    unincor- 

370396 

November  29,    1979   Emerg.,    Febmary    1, 

6/20«)1  

6«0«)1 

porated  areas. 

1987,  Reg  June  20,  2001. 

Region  VII 

Kansas: 

El  Dorado,  city  of,  Butler  County 

200039 

April  21,   1972,   Emerg.,   August  24,   1976, 
Reg.  June  20,  2001 . 

6/20A)1  

6/20/01 

Butter  County,  unincorporated  areas  

200037 

June  23.  1975,  Emerg.,  March  2,  1981,  Reg. 
June  20,  2001. 

6/20/01  

6/20/01 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular  Susp— Suspenskxi. 
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Dated:  June  1,  2001. 
Margaret  E.  Lawless, 

Acting  Executive  Associate  Director  for 

Mitigation. 

[FR  Doc.  01-14570  Filed  6-8-01;  8:45  am) 

BILLING  CODE  6718-05-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-P-7602] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
commimities  where  modification  of  the 
Base  (l-percent-annual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents. 
DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Map{s)  in  effect  prior  to 
this  determination  for  the  listed 
communities. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Executive  Associate  Director  for 
Mitigation  reconsider  the  changes.  The 
modified  BFEs  may  be  changed  during 
the  90-day  period. 

ADDRESSES:  The  modified  BFEs  for  each 
commimity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 


Study  Branch,  Mitigation  Directorate, 
FEMA.  500  C  Street,  SW.,  Washington. 
DC  20472.  (202)  646-3461  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

modified  BFEs  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  conununity 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seg.,  and  with  44  CFR  Part  65. 

For  rating  piu^oses,  the  currently 
effective  community  number  is  shovvm 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs.  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
piu^uant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4.  National 
Environmental  Policy  Act.  This  rule  is 
categorically  excluded  from  the 
requirements  of  44  CFR  Part  10, 


Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Executive  Associate  Director  for 
Mitigation  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  19"  3. 42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regidatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  record  keeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

-r 

Location 

Dates  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Commu- 
nity num- 
ber 

Arkansas:  Washington  ... 

Illinois:  Lake 

Kansas'  Johnson 

City  of  Springdale  

City  of  Waukegan  

City  of  Shawnee  

April  20,  2001,  April  27, 
2001 ,  The  Morning 
News  of  Northwest 
Arkansas. 

March  22.  2001,  March 
29,2001,  Ctiicago 
Tribute. 

Febmary  8,  2001,  Feb- 
mary 15,  2001,  To- 
.    peka  Capital-Journal. 

The  Honorable  Jerre  Van 
Hoose,  Mayor,  City  of 
Spnngdale,  201  Spring 
Street,  Springdale,  Arkan- 
sas 72764. 

The  Honorable  Bill  Durkin, 
Mayor,  City  of  Waukegan, 
106  North  Utica,  Wau- 
kegan. Illinois  60085. 

The  Honorable  Jim  Allen, 
Mayor,  City  of  Shawnee, 
City  Hall,  11110  Johnson 
Drive,  Shawnee,  Kansas 
66203. 

Juty27,  2001  

June  29.  2001  

January  18,  2001  ... 

050219 

170397 
200177 
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State  and  county 

Location 

Dates  and  name  of 

newspaper  where  notice 

was  put>lished 

Chief  executive  offrcer  of 
community 

Effective  date  of 
modifk:atk>n 

Commu- 
nity num- 
ber 

Oklahoma:  Oklahoma 

City  of  EdrTKXHj 

May  17.  2001.  May  24, 
2001.  TheEdmond 
Sun. 

The  Honorable  Bob  Rudkin, 
Mayor.  City  of  Edmond, 
P.  0.  Box  202.  Edmond. 
Oklahoma  73083. 

August  23.  2001  

400252 

Oklahoma:  Pottawatomie 

City  of  Shawnee  

Aprii20,  2001.  April  27. 
2001 ,  7?>e  Shavmee 

The  Honorable  Chris 
Harden.  Mayor.  City  of 

Julv  27  2001 

400178 

News-Star. 

Shawnee,  P.  0.  Box 
1448,  Shawnee,  Okla- 
homa 74802. 

Texas:  Potter  and  Ran- 

City  of  Amarilk)  

Fetxuary  1.2001.  Feb- 
ruary 8,  2001 ,  Ama- 

The  Honorable  Kel  Seliger, 
Mayor.  City  of  Amarilk),  P. 

May  10.  2001  

480529 

daH 

hHo  Daily  News. 

0.  Box  1971,  Amarilk). 
Texas  79105. 

Texas:  CkHlin 

Unincorporated  Areas  ... 

January  18.  2001.  Janu- 
ary 25,  2001.  Piano 
Star  Courier 

Mr.  William  J.  Roberts.  210 
South  McDonakJ,  McKin- 
ney,  Texas  75069. 

April  26,  2001  

480130 

Texas:  Denton 

City  of  Denton 

March  23.  2001   March 

The  Honorable  Euline 

March  9  2001 

480194 

30,2001.  Denton 

Brock.  Mayor.  City  of 

Record  Chronicle. 

Denton.  215  East  McKin- 
ney  Street,  Denton.  Texas 
76201. 

- 

Texas:  Denton 

Unincorporated  Areas  ... 

March  23.  2001,  March 
30.  2001.  Denton 
Record  Chronicle. 

The  Honorable  Kirk  Wilson. 
Denton  County  Judge, 
Courthouse-on-the- 
Sqiiare.  1 10  West  Hnkory 
Street,  Denton.  Texas 
76201-0000. 

March  9.  2001  

480774 

Texas:  Tenant 

City  of  Euless 

February  22,  2001. 
March  1.2001.  Fort 

The  Honorable  Mary  Lib 
Saleh,  Mayor,  City  of  Eu- 

January 25.  2001  ... 

480593 

Worth  Star  Telegram. 

less.  201  North  Ector 
Drive.  Euless.  Texas 
76039. 

Texas:  Dallas  and  Collin 

City  of  Garland 

April  12.  2001,  April  19, 
2001.  Garland  News. 

The  Honorable  Jim  Spence. 
Mayor.  City  of  Gariand. 

July  19.  2001  

485471 

200  North  5th  Street.  Gar- 

land, Texas  786046-9002. 

Texas:  Tan-ant,  Dallas 

City  of  Grand  Prairie 

April  19.  2001.  April  26. 

The  Honorable  Charies 

March  29.  2001  

485472 

andEHis. 

2001 ,  Arlington  Morn- 
ing News. 

England,  Mayor.  City  of 
Grand  Prairie,  317  Col- 
lege Street,  P.  0.  Box 
534045,  Grand  Prairie. 
Texas  75053-4045. 

Texas:  Dallas 

City  of  Irvirig 

January  18.  2001.  Janu- 
ary 25.  2001.  Irving 

The  Honorable  Joe  H  Put- 

April  26.  2001  

4^180 

nam.  Mayor.  City  of  Ir- 

News. 

ving.  P.  0.  Box  152288. 
Irving,  Texas  75060. 

Texas:  Dallas 

City  of  Irving 

March  15  2001   March 

The  Klonorable  Joe  H  Put- 

February  20.  2001  . 

480180 

22.2001.  Irving  News. 

nam.  Mayor,  City  of  Ir- 

ving. P.  0  Box  152288, 

Irving,  Texas  75060. 

Texas:  Montgomery 

Unincorporated  Areas  ... 

March  23.  2001.  March 
30.2001.Cor7roe 
Courier. 

The  Honorable  Alan  B. 
Sadler.  Montgomery 
County  Judge,  300  North 
Thompson  Street,  Suite 

June  29,  2001  

480483 

210.  Conroe.  Texas 
77301. 

Texas:  Collin 

City  of  Piano 

January  18.  2001.  Janu- 
ary 25,  2001,  Piano 

The  Honorable  Jeran  Akers, 
Mayor,  City  of  Piano,  P. 

April  26,  2001  

-    480140 

Star  Courier. 

0.  Box  860358.  Piano. 
Texas  75074. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  May  30.  2001. 
Margaret  E.  Lawless, 

Acting  Executive  Associate  Director  for 

Mitigation. 

[FR  Doc.  01-14572  Filed  6-8-01;  8:45  am) 

BMJNQ  CODE  e71»-04-P 


FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  (FEMA). 
action:  Final  rule. 

summary:  Modified  Base  (1 -percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Maps  (FIRMs)  in  effect 
for  the  listed  commimities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  F.E..  Chief,  Hazards 
Study  Branch,  Mitigation  Directorate, 
FEMA,  500  C  Street,  SW.,  Washington, 
DC  20472,  (202)  646-3461  or  (e-mail) 
matt.miller^ema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  BFEs  for  each  community 
listed.  These  modified  elevations  have 
been  published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 


Acting  Executive  Associate  Director  for 
Mitigation,  has  resolved  any  appeals 
resulting  from  this  notification. 

The  modified  BFEs  are  not  listed  for 
each  community  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  piu^uant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiuance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. '  ~ 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10.  Environmental  Consideration.  No 
enviroiunental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Executive  Associate 
Director  for  Mitigation  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  record  keeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  names  of 

newspaper  wtiere  notice 

was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modrfication 

Community 
No. 

Missouri:  St.  Louis 
(FEMA  Docket) 
No.  7600. 

Texas:  Dallas  and 
Collin  (FEMA 
Docket  No.  7600). 

Unincorporated 
Areas. 

City  of  Gariand  .... 

November  1,2000.  No- 
veml)er  8.  2000,  St 
Louis  Post  Dispatch. 

October  12.  2000,  Octo- 
ber 19.  2000,  Garland 
News. 

The  Honorable  Buzz  Westfall,  St 
Louis  County  Executive,  41  South 
Central  Avenue.  Clayton,  Missouri 
63105. 

The  Honorable  Jim  Spence,  Mayor, 
City  of  Gariand,  200  North  5th 
Street,  Gariand,  Texas  75046- 
9002. 

Jan.  31,2001   

Sept  8,  2000 

290327 
485471 

31184 
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State  and  county 

Location 

Dates  and  names  of 

newspaper  wtiere  notce 

was  published 

Chief  executive  officer  of  community 

Effective  date  of 
modifk:atk>n 

Community 
No. 

Texas:  Denton  and 
Tan^nt  (FEMA 
Docket  No.  7600). 

Town  of  Westlake 

December  8,  2000,  De- 
cember 15,  2000,  Den- 
ton Record  Chronicle. 

The  Honorable  Scott  Bradley,  Mayor, 
Town  of  Westlake,  3  Village  Circle, 
Suite  207,  Westlake.  Texas  76262. 

Mar.  16,  2001  

480614 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance". 

Dated:  June  4.  2001. 

Mai^garet  E.  Lawless, 

Acting  Executive  Associate,  Director  for 
Mitigation. 

(FR  Doc.  01-14571  Filed  6-8-01;  8:45  ami 

BILUNG  CODE  6nS-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  001121328-1041-02;  LD. 
060501  A] 

Fisheries  of  the  Norttieastem  United 
States;  Biacic  Sea  Bass  Fishery; 
Commercial  Quota  Harvested  for 
Quarter  2  Period 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure;  Quarter  2  commercial 

black  sea  bass  fishery. 

summary:  NMFS  announces  that  the 
black  sea  bass  commercial  quota 
available  in  the  quarter  2  period  to  the 
coastal  states  from  Maine  through  North 
Carolina  has  been  harvested. 
Commercial  vessels  may  not  land  black 
sea  bass  in  these  states  north  of  35°15.3' 
N.  lat.  for  the  remainder  of  the  2001 
quarter  2  quota  period  (through  June  30, 
2001).  Regulations  governing  the  black 
sea  bass  fishery  require  publication  of 
this  notification  to  advise  the  coastal 
states  from  Maine  through  North 
Carolina  that  the  quota  has  been 
harvested  and  to  advise  vessel  permit 
holders  and  dealer  permit  holders  that 
no  commercial  quota  is  available  for 
landing  black  sea  bass  in  these  states 
north  of  35°15.3'N.  lat. 
DATES:  Effective  0001  hrs  local  time, 
June  10.  2001,  through  2400  hrs  local 
time,  Jime  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  L.  Anderson,  Fishery 
Management  Specialist,  at  (978)  281- 
9226. 

SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  black  sea  bass 


fishery  are  foimd  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  allocated  into  four  quota  periods 
based  upon  percentages  of  the  annual 
quota.  The  quarter  2  (April  through 
June)  commercial  quota  is  distributed  to 
the  coastal  states  from  Maine  through 
North  Carolina.  The  process  to  set  the 
annual  commercial  quota  is  described  in 
§648.140. 

The  initial  total  commercial  quota  for 
black  sea  bass  for  the  2001  calendar  year 
was  3.024,742  lb  (1,372.000  kg)  (66  FR 
12902.  March  1,  2001).  The  quarter  2 
period  quota,  which  is  equal  to  29.26 
percent  of  the  annual  commercial  quota, 
was  885,040  lb  (401,447  kg).  The  quota 
allocation  was  adjusted  downward  to 
compensate  for  2000  quarter  2  landings 
in  excess  of  the  2000  quarter  2  quota, 
consistent  with  the  procedures  in 
§  648.140.  The  final  adjusted  quarter  2 
quota  was  679.519  lb  (308,225  kg). 

The  Regional  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator)  monitors  the  commercial 
black  sea  bass  quota  for  each  quota 
period  on  the  basis  of  dealer  reports, 
state  data,  and  other  available 
information  to  determine  when  the 
commercial  quota  has  been  harvested. 
NMFS  is  required  to  publish  a 
notification  in  the  Federal  Register 
advising  and  notifying  commercial 
vessels  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  black 
sea  bass  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  black  sea  bass  for 
the  remainder  of  the  quarter  2  period, 
north  of  35°15.3'  N.  lat.  The  Regional 
Administrator  has  determined,  based 
upon  dealer  reports  and  other  available 
information,  that  the  black  sea  bass 
commercial  quota  for  the  2001  quarter  2 
period  has  been  harvested. 

The  regulations  at  §  648.4  (b)  provide 
that  Federal  black  sea  bass  moratorium 
permit  holders  agree  as  a  condition  of 
the  permit  not  to  land  black  sea  bass  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for  the 
period  has  been  harvested  and  that  no 
commercial  quota  for  the  black  sea  bass 
is  available.  The  Regional  Administrator 
has  detennined  that  the  quarter  2  period 
for  black  sea  bass  no  longer  has 
commercial  quota  available.  Therefore, 


effective  0001  hrs  local  time,  June  10, 
2001,  further  landings  of  black  sea  bass 
in  coastal  states  from  Maine  through 
North  Carolina,  north  of  35°15.3'  N.  lat., 
by  vessels  holding  commercial  Federal 
fisheries  permits  are  prohibited  through 
June  30,  2001.  The  2001  quarter  3 
period  for  commercial  black  sea  bass 
harvest  will  open  on  July  1,  2001. 
Effective  June  10,  2001 ,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  black  sea  bass 
from  federally  permitted  black  sea  bass 
moratorium  permit  holders  who  land  in 
coastal  states  irom  Maine  through  North 
Carolina,  north  of  35°15.3'  N.  lat.,  for 
the  remainder  of  the  quarter  2  period 
(through  June  30,  2001). 

The  regulations  at  §  648.4  (b)  also 
provide  that,  if  the  commercial  black  sea 
bass  quota  for  a  period  is  harvested  and 
the  coast  is  closed  to  the  possession  of 
black  sea  bass  north  of  35°15.3'  N.  lat., 
any  vessel  owners  who  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS  Southeast 
Region  snapper-grouper  fisheries  may 
surrender  their  black  sea  bass 
moratorium  permit  by  certified  mail 
addressed  to  the  Regional  Administrator 
(see  table  1  at  §  600.502)  and  fish 
pursuant  to  their  snapper-grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  35°15.3'  N.  lat.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  voluntarily 
relinquished  or  siurendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner's  written  request  after  a 
minimum  period  of  6  months  from  the 
date  of  cancellation. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  5.  2001. 
Brace  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14624  Filed  &-6-01;  4:13  pm] 
BHJJNQ  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tt>e 
rule  making  prior  to  tfv9  adoptKKi  of  the  final 
oiles. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marlceting  Service 
7  CFR  Part  1030 

[Doclcet  No.  AO-a61-A35;  DA-01-03] 

Milk  in  the  Upper  Midwest  Martteting 
Area;  Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marlceting 
Agreements  and  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  Notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  A  public  hearing  is  being  held 
to  consider  proposals  that  would 
prevent  the  pooling  of  milk  on  the 
Upper  Midwest  Federal  milk  marketing 
order  that  is  already  pooled  on  a  State 
milk  marketing  order  that  has 
marketwide  pooling.  Additionally,  a 
proposal  that  would  provide  for 
separate  pooling  provisions  for  milk 
from  areas  outside  of  the  states 
comprising  the  Upper  Midwest  order 
will  also  be  considered.  A  proposal  to 
change  the  advance  payment  to  dairy 
farmers  by  milk  handlers  for  milk 
delivered  during  the  first  half  of  the 
month  will  also  be  considered. 
Proponents  have  requested  that  this 
issue  be  handled  on  an  emergency  basis. 
DATES:  The  hearing  will  convene  at  9:00 
a.m.  on  Tuesday,  June  26,  2001. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Radisson  Hotel  South  &  Plaza 
Tower,  7800  Normandale  Blvd., 
Bloomington,  Minnesota  55439,  (952) 
835-7800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gino  Tosi,  Marketing  Specialist,  Order 
Formulation  Branch,  USDA/AMS/Dairy 
Programs,  Room  2967,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  690-1366,  e-mail  address 
Gino.  Tosi@usda.gov. 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact  Paul 
Kyburz  at  {952)-831-5292;  e-mail: 


pau/.Ji:yfcurz@usda.gov  before  the 
hearing  begins. 

SUPPLEMENTARY  INFORMATKW:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Radisson  Hotel 
South  &  Plaza  Tower,  7800  Normandale 
Blvd.,  Bloomington,  Miimesota,  55439, 
beginning  at  9:00  a.m.,  on  Tuesday,  June 
26,  2001,  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  .Upper 
Midwest  marketing  area. 

The  hearing  is  called  piu^uant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Evidence  also  will  be  taken  to 
determine  whether  emergency 
marketing  conditions  exist  that  would 
warrant  omission  of  a  recommended 
decision  under  the  rules  of  practice  and 
procedure  (7  CFR  900.12(d))  with 
respect  to  the  proposed  amendments. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  Act  seelcs  to  ensiue  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
piupose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  ftre  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 


for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  ]}etition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  3 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Part  1030 

Milk  marketing  orders. 

PART  1030-{AMENDED] 

The  authority  citation  for  7  CFR  part 
1030  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 
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Submitted  by:  Associated  Milk 
Producers,  Inc.  et.al.,  First  District 
Association,  and  Lakeshore  Federated 
Dairy  Cooperative 

Pmposal  No.  1 

1.  Amend  §  1030.12  by  adding  a  new 
paragraph  (b)(5)  to  read  as  follows: 

§1030.12    Producer 

***** 

(b)*  *  * 

Notice  of  Hearing — Upper  Midwest 
Marketing  Area — DA-01-03 

(5)  A  dairy  fanner  whose  milk  is 
pooled  on  a  state  order  with  a 
marketwide  pool. 

Submitted  by:  Land  O'Lakes,  Inc. 

Proposal  No.  2 

Proposes  that  California  milk 
previously  qualified  for  pooling  on  the 
Upper  Midwest  Order  be 
"grandfathered"  or  exempt  from  any 
change  in  the  marketing  order  that 
woiUd  provide  for  its  exclusion. 

Proposal  No.  3 

Proposes  that  quota  milk  firom 
California  be  excluded  from  being 
pooled  on  the  Upper  Midwest  Order. 

Submitted  by:  Dairy  Farmers  of 
America 

Proposal  No.  4 

1.  Amend  §  1030.13  by  designating 
paragraph  (d)(3)  as  {d)(4);  adding  a  new 
paragraph  (d)(3);  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§1030.13    Producer  Milk 

***** 

(d) '  •  * 

(3)  The  quantity  of  milk  diverted  to 
nonpool  plants  by  a  pool  plant  operator 
as  described  in  §  1030.7(a)  or  (b)  may 
not  exceed  90  percent  of  each  reporting 
unit  of  the  handler's  receipts  made 
pursuant  to  §  1030.30(a).  This 
percentage  is  subject  to  adjustments  that 
may  be  made  pursuant  to  §  1030.7(b). 

(e)  Milk  from  producers  physically 
located  outside  of  the  states  of  Illinois, 
Iowa,  Miimesota,  North  Dakota,  South 
Dakota,  Wisconsin  and  the  Upper 
Peninsula  portion  of  Michigan  shall  be 
grouped  by  individual  state  units  and 
each  state  unit  shall  be: 

(1)  Reported  on  separate  report(s) 
pursuant  to  §  1 030. 30:  and 

(2)  At  least  10  percent  of  each 
reporting  unit  of  the  handler  shall  be 
delivered  to  pool  plants  as  described  in 
§  1030.7(a)  or  (b),  and  such  deliveries 
shall  not  be  used  by  the  handler  in 
meeting  the  minimum  shipping 
percentages  required  pursuant  to 

§  1030.7(c)  or  (f)  or  §  1030.13(d);  and 


(3)  The  percentages  of  §  1030.13(e)(2) 
are  subject  to  any  adjustments  that  may 
be  made  piusuant  to  §  1030.7(g). 

Proposal  No.  5 

Proposes  that  the  rate  for  advance 
payments  be  set  at  a  percentage  of  the 
prior  month's  lowest  class  price, 
expected  to  be  between  103  and  108 
percent;  or  the  rate  for  advance  payment 
be  set  between  93  and  96  percent  of  the 
Class  1  price  mover  for  the  month. 

Proposed  by  Dairy  Programs, 
Agricultural  Marketing  Service: 

Proposal  No.  6 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator  of  the  Upper 
Midwest  Milk  Marketing  Area,  or  from 
the  Hearing  Clerk,  Room  1083.  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20250.  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decision- 
making process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  imits: 

Office  of  the  Secretary  of  Agricultiue 
Office  of  the  Administrator,  Agricultiu^ 

Marketing  Service 
Office  of  the  General  Counsel 

Dairy  Programs,  Agricidtiual  Marketing 
Service  (Washington  office)  and  the 
Office  of  the  Market  Administrator  for 
the  Upper  Midwest  Milk  Marketing 
Area. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  June  5.  2001. 

Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  Marketing 
Service. 

[PR  Doc.  01-14539  Filed  6-8-01;  8:45  am] 

BlUJNOCOOe  3410-<a-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

12  CFR  Chapter  V 
[No.  2001^1] 
RIN  1550-AB50 

Request  for  Comment  on  Study  of 
Banking  Regulations  Regarding  the 
Online  Delhrery  of  Hnanclal  Services 

agency:  Office  of  Thrift  Supervision, 
Treasury. 

ACTION:  Study  of  regulations;  request  for 
comment. 

SUMMARY:  Pursuant  to  section  729  of  the 
Gramm-Leach-Bliley  Act  (GLBA),  OTS 
and  the  other  federal  banking  agencies 
are  studying  their  regulations  on  the 
delivery  of  financial  services.  The 
purpose  of  the  study  is  to  report 
findings  and  conclusions  to  Congress, 
together  with  recommendations  for 
appropriate  legislative  or  regulatory 
action  to  adapt  existing  requirements  to 
online  banking  and  lending.  To  assist  in 
this  review,  OTS  requests  comment  on 
a  variety  of  issues  relating  to  the 
electronic  delivery  of  financial  products 
and  services  by  savings  associations 
(federally-chartered  or  state-chartered). 
DATES:  Comments  must  be  received  by 
August  10,  2001. 

ADDRESSES:  Mail:  Send  comments  to 
Regulation  Comments,  Chief  Counsel's 
Office,  Office  of  Thrift  Supervision, 
1700  G  Street,  NW..  Washington,  DC 
20552,  Attention  Docket  No.  2001-41. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW.,  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention 
Regulation  Comments,  Chief  Counsel's 
Office,  Docket  No.  2001-41. 

Facsimiles:  Send  facsimile 
transmissions  to  FAX  Number  (202) 
906-6518,  Attention  Docket  No.  2001- 
41. 

E-Mail:  Send  e-mails  to 
regs.comments@ots.treas.gov.  Attention 
Docket  No.  2001-41,  and  include  your 
name  and  telephone  number. 

Public  Inspection:  Comments  and  the 
related  index  will  be  posted  on  the  OTS 
Internet  Site  at  MTviv.ots.treas.gov.  In 
addition,  you  may  inspect  comments  at 
the  Public  Reading  Room,  1700  G  Street, 
NW.,  by  appointment.  To  make  an 
appointment  for  access,  call  (202)  906- 
5922,  send  cui  e-mail  to 
public.info@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755.  (Prior  notice  identifying  the 
materials  you  will  be  requesting  will 
assist  us  in  serving  you.)  Appointments 
will  be  scheduled  on  business  days 
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between  10:00  a.m.  and  4:00  p.m.  In 
most  cases,  appointments  will  be 
available  the  next  business  day 
following  the  date  a  request  is  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Johnson,  Project  Manager, 
Supervision  Policy,  (202)  906-5739; 
Richard  Bennett,  Counsel  (Banking  and 
Finance),  (202)  906-7409;  or  Paul  J. 
Robin,  Assistant  Chief  Coimsel,  (202) 
906-6648;  Office  of  Thrift  Supervision, 
1700  G  Street,  NW.,  Washington,  DC 
20552. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  729  of  GLBA,'  titled  "Study 
and  Report  on  Adapting  Existing 
Legislative  Requirements  to  Online 
Banking  and  Lending,"  requires  OTS, 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Federal  Deposit 
Insurance  Corporation,  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  to  conduct  a  study  of  banking 
regulations  regarding  the  online 
delivery  of  financial  services.^  Section 
729  further  requires  these  Federal 
banking  agencies  to  report  their 
recommendations  on  adapting  existing 
legislative  or  regidatory  requirements  to 
online  banking  and  lending. 

In  accordance  with  section  729,  OTS 
is  reviewing  its  regulations  on  the 
delivery  of  financial  services  to  assess 
their  suitability  for  transactions 
conducted  through  electronic 
technologies  such  as  the  Internet.  The 
purpose  of  this  Request  for  Comment  is 
to  invite  public  comment  on  a  variety  of 
issues  regarding  savings  association 
involvement  in  electronic  banking.  OTS 
will  use  these  comments  to  help  it 
determine  whether  it  should  revise  any 
of  its  regulations  to  facilitate  online 
banking  and  lending.  OTS  also  requests 
comment  on  how  particular  statutory 
provisions  affect  the  online  delivery  of 
financial  products  or  services  and 
whether  OTS  should  propose  any 
legislative  changes. 

n.  OTS's  Regulatory  Approach  to  New 
Technologies 

OTS  recognizes  that  technological 
developments  are  dramatically  altering 
the  ways  in  which  savings  associations 
conduct  their  business. 
Telecommunication  advances  offer 
savings  associations  faster  and  more 
efficient  communication  and  data 


transmission.  Improvements  in 
computer  hardware  and  software  are 
opening  up  new  applications.  The 
Internet  has  greatly  expanded  the 
market  available  to  financial 
institutions.  These  rapid  developments 
in  technology  are  causing  savings 
associations  to  reevaluate  existing 
delivery  channels  and  business 
practices,  develop  new  products  and 
services,  expand  market  reach,  and 
serve  existing  customers  more 
efficiently. 

The  explosive  growth  of  the  Internet 
also  is  prompting  savings  associations  to 
reconsider  business  strategies  and  adopt 
alternative  distribution  and  marketing 
systems.  The  rapid  establishment  of 
transactional  World  Wide  Web  (web) 
sites  by  savings  associations  and  the 
continued  operation  of  some  Internet- 
only  savings  associations  without  a 
conventional  brick-and-mortar  physical 
presence  present  new  opportunities  and 
challenges  for  savings  associations. 
Recent  estimates  suggest  that  more  than 
2,100  financial  institutions  in  the 
United  States  have  established 
transactional  web  sites.  To  date, 
approximately  350  savings  associations 
have  filed  notices  with  OTS  indicating 
their  intent  to  establish  a  transactional 
web  site. 

Through  the  end  of  the  1990s,  OTS 
periodically  revised  its  regulations  to 
better  enable  savings  associations  to  use 
new  technologies  for  electronic  banking 
and  lending.  In  1996,  OTS  revised  its 
lending  and  investment  regulations  to  • 
eliminate  obsolete  loan  documentation 
requirements.  In  1997,  OTS  replaced 
specific  requirements  to  use  written 
agreements  and  receipts  for  deposit 
accounts  with  a  more  general 
recordkeeping  requirement.  The 
purpose  of  these  changes  was  to  provide 
sufficient  fiexibility  for  savings 
associations  to  participate  in  telephone 
and  electronic  banking  and  take  better 
advantage  of  technological  and 
marketplace  advances. ' 

In  1998,  OTS  streamlined  and 
updated  its  regulations  relating  to 
electronic  operations  to  make  it  easier 
for  Federal  savings  associations  to 
develop  new  ways  of  delivering 
products  and  services  through  the 
prudent  and  innovative  use  of  emerging 
technology.^  The  revised  rule  permits 
Federal  savings  associations  to  use,  or 
participate  with  others  to  use,  electronic 
means  or  facilities  to  perform  any 


function,  or  provide  any  product  or 
service,  as  part  of  an  authorized  activity. 
The  rule  also  requires  each  savings 
association  (federally-chartered  or  state- 
chartered)  to  notify  OTS  thirty  days 
before  it  establishes  a  transactional  web 
site.  It  provides  that  savings  associations 
that  present  supervisory  or  compliance 
concerns  may  be  subject  to  additional 
procedural  requirements. 

In  crafting  the  Electronic  Operations 
rule,  OTS  was  guided  by  two  broad 
principles: 

•  Tne  public  and  insured  depository 
institutions  are  best  served  if  statutory 
and  regulatory  restrictions  are  kept  to  a 
minimum.  The  premature  imposition  of 
restrictive  operational  standards  could 
impede  the  development  of  improved 
financial  services. 

•  Federal  savings  associations  should 
be  permitted  to  compete  effectively  with 
other  regulated  financial  institutions 
and  unregulated  firms  offering  financial 
and  related  services. 

In  promulgating  the  rule,  OTS 
emphasized  the  importance  of  enabling 
regulations  in  this  area.  At  the  same 
time.  OTS  designed  its  regulations  to 
help  ensure  that  it  would  have  sufficient 
information  to  understand  developing 
technologies,  to  provide  appropriate 
guidance  on  thesetechnologies,  and  to 
supervise  electronic  operations 
effectively.  OTS  designed  the  final  rule 
to  provide  both  the  industry  and  the 
agency  with  the  appropriate  amount  of 
flexibility  to  adapt  to  changing 
conditions. 

The  preamble  to  the  final  rule  noted 
that  the  agency  had  issued,  and  would 
continue  to  issue,  guidance  as  electronic 
operations  evolve.  This  guidance  has 
taken  the  form  of  letters  to  chief 
executive  officers  of  savings 
associations,  interagency  examiner 
guidelines,  revisions  to  the  Thrift 
Activities  Handbook,  conditions  on  the 
approval  of  applications,  and  responses 
to  requests  for  legal  interpretations.^ 


J  12  U.S.C.  4801  note. 

'The  OCC  issued  an  advance  notice  "of  proposed 
rulemaking  and  requested  comment  on  a  wide 
range  of  electronic  banking  issues  to  determine 
whether  the  OCC's  regulations  should  be  changed 
to  facilitate  national  banks'  use  of  new  technologies, 
citing  section  729.  Set;  65  FR  4895.  4896  n.7 
(February  2,  2000). 


'  See  Lending  and  Investment:  Proposed  Rule,  61 
FR  1162,  1172  (Januar>'  17,  1996).  and  Deposits  an  f 
Electronic  Banking:  Proposed  Rule  and  Advance 
Notice  of  Proposed  Rulemaking.  62  FR  15.626, 
15.629  (April  2.  1997). 

*  See  Electronic  Operations:  Final  Rule,  63  FR 
65673  (November  30.  1998). 


'  See,  e.g.,  Memorandum  from  Richard  M. 
Riccobono.  Deputy  Director,  for  Chief  Executive 
Oflicers  (November  3,  1998)  (Policy  Stalement  on 
Privacy  and  Accuracy  of  Personal  Customer 
Information);  Memorandum  from  Richard  M. 
Riccobono,  Deputy  Director,  for  Chief  Executive 
Officers  (July  23,  1998)  (Interagency  Guidance  on 
Electronic  Financial  Ser\'ices  and  Consumer 
(x)mpliance):  Memorandum  from  |ohn  Downey. 
Executive  Director.  Supervision,  for  Chief  Executive 
Officers  (|une  23.  1997)TStalement  on  Retail  On- 
Line  Personal  Computer  Banking):  Thrift  Activities 
Regulatory  Handbook.  Section  341,  Information 
Technology  (October  1997)  (Regulatory  Bulletin  32- 
6.  October  IS,  1997):  Federal  Financial  Institutions 
Examinations  Council  (FFIEC)  Information  Systems 
Examination  Handbook  (1996):  OTS  Order  No.  95- 
88  (May  8. 1995)  (application  approval  of  Internet 
bank);  OTS  Op  Chief  Counsel  (October  1.  1998) 
(authority  of  federal  savings  associations  to  provide 
payroll  processing  services),  OTS  Op.  Chief  Counsel 
ft  Continued 
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Since  the  publication  of  the  final  rule, 
OTS  has  continued  to  provide 
additional  guidance  in  this  area  and 
post  it  on  its  web  site  at 

www.ots.treas.gov.^ 

UL  Issues  for  Comment 

OTS  recognizes  that  using  electronic 
technology  to  deliver  financial  products 
and  services  poses  distinct  challenges  to 
financial  institutions  and  their 
customers.  Much  of  the  legislative  and 
regulatory  framework  that  governs 
banking  was  developed  based  on  social, 
cultural,  and  technological  practices 
that  existed  before  the  advent  of 
widespread  computer-based 
communications.  The  prospect  of 
conducting  banking  transactions  over 
the  Internet  forces  the  federal  banking 
agencies  to  reconsider  the  existing 
legislative  and  regulatory  framework 
that  governs  banking  businesses. 

OTS  invites  comment  on  how 
particular  statutes,  regulations,  or 
supervisory  policies  specifically  affect 
financial  institutions  and  their 
customers'  uses  of  new  technologies. 
The  following  discussion  identifies 
topics  that  OTS  believes  are  appropriate 
for  the  design  of  the  study  and  report 
required  under  section  729.  OTS  invites 
commenters  to  respond  to  the  questions 
presented  and  to  offer  comments  or 
suggestions  on  any  other  issues  related 
to  financial  products  or  services 
delivered  through  electronic 
technologies  that  we  do  not  specifically 
mention  here. 

A.  How  May  OTS  Facilitate  the  Use  of 
Technology  in  Financial  Operations 
Consistent  With  Safety  and  Soundness? 

1.  Mitigating  Burdens 

Savings  associations  have  evolved  in 
their  use  of  technology,  not  only  to 
provide  financial  services  more 
efficiently,  but  also  to  offer  new 
financial  services  and  reach  nationwide 
markets.  Are  there  any  specific  OTS 
regulations  that  unreasonably  interfere 
with  the  use  of  online  technologies?  Are 
there  any  supervisory  policies  that 
impose  unreasonable  burdens  on  a 
financial  institution's  design  or 
adaptation  of  online  technologies? 


(July  1, 1998)  (preemption  of  state  ATM 
restriclions):  OTS  Op.  Chief  Counsel  (September  19, 
1997)  (establishment  of  automated  loan  machines). 

•  See.  e.g..  Memorandum  from  Richard  M. 
Riccobono.  Deputy  Director,  for  Chief  Executive 
Officers  (June  10. 1999)  (Transactional  Web  Sites); 
OTS  Op.  Chief  Counsel  (December  7,  1999)  (San 
Francisco  ATM  fee  ordinance);  OTS  Op.  Chief 
Counsel  (November  22,  1999)  (preemption  of  local 
ATM  fee  restrictions);  OTS  Op.  Chief  Counsel 
(January  15.  1999)  (New  York  State  ATM  Safety 
Act):  OTS  Mem.  Chief  Counsel  (December  22,  1998) 
(Massachusetts  EJectrooic  Branch  Restrictions). 


2.  Addressing  Risks 

Electronic  banking  activities  expose 
savings  associations  to  new 
combinations  of  risks  from  different 
sources.  OTS's  Electronic  Operations 
rule  addresses  some  of  those  risks  by 
requiring  savings  associations  to  inform 
OTS  before  establishing  transactional 
web  sites  and  follow  any  additional 
prf)cedures  the  OTS  regional  office  may 
impose  in  writing.  Further,  through  the 
issuance  of  supervisory  gwdelines  such 
as  the  interagency  Standards  for 
Safeguarding  Customer  hiformation,^ 
OTS  is  working  to  identify  and  educate 
savings  associations  about  the  risks 
electronic  banking  presents  and  to 
ensure  that  its  policies  appropriately 
address  these  risks. 

Do  OTS  regulations  adequately 
address  the  risks  presented  by  current  or 
anticipated  electronic  banking 
activities?  Do  any  OTS  regulations 
impose  unnecessary  burdens?  Are  there 
any  regulations  or  other  supervisory 
policies  regarding  risk  management  that 
OTS  should  clarify  or  amend  to  address 
any  particular  risks  associated  with 
methods  of  online  banking? 

3.  Constmier  Acceptance  and  Protection 

Electronic  banking  provides 
consumers  with  convenient  access  to  a 
wide  variety  of  financial  services. 
Studies  indicate  that  a  significant 
percentage  of  households  in  the  United 
States  will  do  their  banking  online  as  a 
growing  number  of  consmners  conduct 
their  banking  and  other  financial 
transactions  through  automated  teller 
machines  and  over  the  Internet.  Are 
there  specific  areas  in  which  regulatory 
changes  are  needed  to  enhance 
consumer  acceptance  of,  confidence  in, 
access  to,  or  protections  in  using 
electronic  banking? 

B.  How  May  OTS  Enhance  the 
Electronic  Operational  Flexibility  of 
Savings  Associations,  Consistent  With 
Safety  and  Soundness? 

1.  Internet  Link  Arrangements 

The  rapid  growth  of  electronic 
commerce  has  resulted  in  many 
marketing  arrangements  that  provide 
customers  with  access  to  providers  of^ 
both  financial  and  non-financial  retail 
products  or  services  through  a  hypertext 
link  on  the  savings  association's  web 
site.  The  link  transfers  the  customer  to 
another  entity's  web  site.  Under  some 
marketing  arrangements,  the  savings 
association's  name  remains  apparent  on 
the  linked  site  even  though  the  products 
or  services  are  sold  by  a  non-thrift  third 


'See 66  FR  8616  (February  1,2001)  (to  be 
codified  at  12  CFR  pari  570,  Appendix  B). 


party.  In  other  situations,  once  this 
transfer  occurs,  the  non-thrift's  name  is 
the  dominant  brand.  The  non-thrift  web 
site  may  include  a  link  back  to  the 
savings  association's  web  site  to  provide 
its  customers  with  access  to  savings 
association  services  while  minimizing 
the  savings  association's  brand  on  its 
site. 

Does  the  ciurent  situation  create 
customer  confusion  as  to  which 
products  savings  associations  actually 
offer  (and  which  are  FDIC-insured)  that 
impairs  the  development  of  electronic 
banking?  Should  OTS  create  a 
regulation  or  other  supervisory  guidance 
setting  forth  standards  for  savings 
association  identification  in  connection 
with  the  use  of  hypertext  links?  Are 
there  technology  solutions  that  can  be 
used  to  address  these  issues? 

2.  Transactions 

Savings  associations  may  receive 
deposits,  pay  withdrawals,  and  lend  in 
a  variety  of  ways  that  are  not  subject  to 
geographical  restrictions  (or  the  need  to 
file  branch  applications).  For  example, 
savings  associations  may  arrange  to 
have  their  customers  use  ATMs 
established  by  third  parties  in  order  to 
conduct  transactions  with  the  savings 
association.  OTS  regulations  permit 
savings  associations  to  transact  business 
with  their  customers  through  electronic 
and  other  means  not  involving  face-to- 
face  contact. 

Are  OTS  regidations  flexible  enough 
to  permit  savings  associations  operating 
on  the  Internet  to  serve  the  transaction 
related  needs  of  their  retail,  as  well  as 
their  commercial,  customers?  For 
example,  do  any  OTS  regulations 
impede  the  development  or  use  of 
technologies  that  would  enable 
customers  efficiently  and  expeditiously 
to  deposit  cash  or  checks  in,  or  borrow 
money  fi'om,  savings  associations 
operating  on  the  Internet? 

3.  Location  Considerations 

Internet  banking  raises  legal  issues 
with  respect  to  how  OTS  should 
construe  references  in  existing  laws  and 
regulations,  including  those  related  to 
filing  requirements  and  management 
interlocks,  to  the  "location"  of  a  savings 
association.  Should  OTS  address  how 
"location"  applies  in  the  context  of 
activities  conducted  via  the  Internet? 
Specifically,  is  the  determination  of 
"location"  for  purposes  of  any  statute  or 
regulation  an  impediment  to  savings 
associations  conducting  all  or  part  of 
their  operations  on  the  Internet?  If  so, 
should  we  further  clarify  our  regulations 
or  suggest  statutory  changes  on  this 
issue? 
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4.  Appraisals 

Written  appraisals  must  support 
certain  loans. ^  Does  the  requirement  for 
written  appraisals  impair  or  impede 
online  lending  operations?  If  so,  what 
modifications  to  the  existing  regulation 
would  facilitate  the  use  of  appraisals  in 
electronic  form?  What  types  of  controls 
would  be  appropriate  to  assure  record 
authenticity  and  integrity  in  connection 
with  the  filing  of  electronic  appraisals 
(e.g.,  authentication  of  an  electronic 
appraisal,  certification  of  the  appraiser)? 

5.  Electronic  Signatures 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (E-Sign 
Act) "  provides  that  certain  contracts 
and  signatures  may  not  be  denied 
validity  solely  because  they  are  in 
electronic  form.  The  E-Sign  Act  also 
provides  that  certain  records  may  be 
maintained  in  electronic  form,  subject  to 
certain  requirements.  OTS  recognizes 
that  the  enactment  of  the  E-Sign  Act  has 
resolved  several  important  legal  and 
regulatory  issues  regarding  the  uses  of 
electronic  media  in  commercial 
transactions.  Nevertheless,  the  E-Sign 
Act  has  left  some  legal  issues 
uru^solved  and,  indeed,  may  have 
created  new  ones,  particularly  for  online 
banking. 

What  issues  are  savings  associations 
facing  as  a  result  of  the  E-Sign  Act? 
Would  it  facilitate  implementation  of 
the  E-Sign  Act  if  OTS  were  to  issue 
regulations  or  other  supervisory 
guidance?  If  so,  which  aspects  of  the  E- 
Sign  Act  should  OTS  adckess?  Are  there 
any  written  forms  or  notices  required  by 
O'TS's  regulations  or  other  supervisory 
policies  that  could  be  obtained  or 
transmitted  over  the  Internet  in  a 
manner  that  would  facilitate  the  online 
delivery  of  financial  products  or 
services?  How  do  particular  provisions 
of  the  E-Sign  Act,  or  any  other  law, 
affect  financial  institutions  and  their 
customers'  ability  to  use  (or  ease  of 
using)  new  technologies? 

6.  Differing  Legal  Requirements 

OTS  recognizes  that  a  variety  of 
federal,  state,  and  foreign  laws  regulate 
the  use  of  electronic  technologies.  Are 
there  areas  where  conducting  electronic 
banking  activities  could  particularly 
benefit  from  a  single  set  of  standards 
that  can  be  applied  uniformly  on  a 
nationwide  basis?  Are  there  any 
inconsistencies  between  Federal  and 
State  laws  or  regulations  that  impede 
the  electronic  provision  or  use  of 
financial  products  or  services?  Do 
certain  provisions  of  Federal  law  that 


»12CFKpart  564. 
"ISU.S.C.  7001  etseq. 


apply  to  online  banking  and  lending 
practices  make  compliance  with 
provisions  of  State  law  (or  laws 
enforced  by  foreign  states)  more  costly? 

Dated:  June  4,  2001. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman,         _ 
Director 

(FR  Doc.  01-14562  Filed  6-8-01.  8:45  am] 
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OEPARTMEm  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9»-SW-34-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModei  SA-365N1,  AS-365N2, 
and  SA-366G1  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  proposes 
revising  an  existing  airworthiness 
directive  (AD)  for  Eurocopter  France 
(ECF)  Model  SA-365N1,  AS-365N2, 
and  SA-366G1  helicopters.  That  AD 
currently  requires  inspecting  each  tail 
rotor  blade  for  bonding  separation, 
measuring  the  clearance  between  the  tip 
of  each  tail  rotor  blade  and  the 
circumference  of  the  air  duct,  and 
replacing  the  blade  if  necessary.  This 
action  would  contain  the  same 
requirements  but  would  allow  the  pilot 
to  perform  the  daily  visual  check  and 
would  contain  a  damage  allowance  for 
certain  blades.  This  proposal  is 
prompted  by  FAA  determination  that 
the  pilot  can  check  for  a  cracked, 
blistered,  or  wrinkled  blade  and  that 
some  debonding  of  the  blade  is 
acceptable.  The  actions  specified  by  the 
proposed  AD  are  intended  to  allow  a 
pilot  check,  to  prevent  unacceptable 
damage  to  a  tail  rotor  blade,  and  to 
prevent  loss  of  tail  rotor  control  and 
subsequent  loss  of  control  of  the  . 
helicopter. 

DATES:  Comments  must  be  received  by 
August  10.  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regionsd  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-34- 
AD,  2601  Meacham  Blvd..  Room  663, 
Fort  Worth,  Texas  76137.  You  may  also 
send  comments  electronically  to  the 
Rules  Docket  at  the  following  address: 
9-asw-adcomments0faa.gov.  Comments 


may  be  inspected  at  the  Office  of  the 

Regional  Counsel  between  9  a.m.  and  3 

p.m.,  Monday  through  Friday,  except 

Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Miles,  Aviation  Safety  Engineer. 

FAA,  Rotorcraft  Directorate,  Regulations 

Group,  Fort  Worth,  Texas  76193-0111, 

telephone  (817)  222-5122.  fax  (817) 

222-5961. 

SUPPl^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  this  document  will  be  filed 
in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  99-SW-34- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Cotmsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  99-SW-34-AD,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137. 

Discussion 

On  May  9,  2000,  the  FAA  issued  AD 
2000-10-08,  Amendment  No.  39-11732 
(65  FR  31256)  to  require  inspecting  each 
tail  rotor  blade  for  bonding  separation, 
measuring  the  clearance  between  the  tip 
of  each  tail  rotor  blade  and  the 
circumference  of  the  air  duct,  and 
replacing  a  blade  if  necessary.  That 
action  was  prompted  by  an  inflight 
incident  in  which  the  tail  rotor  blades 
were  significantly  damaged  due  to 
bonding  separation.  That  condition,  if 
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not  corrected,  could  result  in  loss  of  tail 
rotor  control  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  issuance  of  that  AD,  the 
FAA  has  reevaluated  the  requirements 
due  to  reports  from  operators  that  the 
AD  has  placed  an  unnecessary  burden 
on  them  and  that  a  pilot  should  be 
allowed  to  perform  the  check.  ECF  has 
issued  Service  Bulletins  05.09  and 
05.00.17.  both  dated  December  18,  1998; 
and  based  on  these  service  bulletins,  the 
Direction  Generale  De  L'Aviation  Qvile 
(DGAC)  (France)  has  issued  AD's  88- 
152-010(A)R5  and  88-153-023(A)R5, 
both  dated  December  30, 1998.  The  FAA 
has  reviewed  these  documents  and 
determined  that  the  pilot  may  perform 
the  check  and  that  some  debonding  is 
acceptable. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

An  owner/operator  (pilot)  may 
perform  the  visual  check  required  by 
this  AD  and  enter  compliance  with  the 
visual  check  provisions  in  paragraph  (a) 
of  this  AD  in  accordance  with  14  CFR 
43.11  and  91.417(a)(2)(v).  This  AD 
allows  a  pilot  to  perform  the  check 
because  it  involves  only  a  visual  check 
of  the  tail  rotor  blades  for  a  crack, 
wrinkling,  or  a  blister  and  can  be 
performed  equally  well  by  a  pilot  or  a 
mechanic. 

Since  we  have  identified  an  imsafe 
condition  that  is  Ukely  to  exist  or 
develop  on  other  ECF  Model  SA-365N1, 
AS-365N2,  and  SA-366G1  helicopters 
of  the  same  type  design,  the  proposed 
AD  would  contain  the  same 
requirements  as  the  existing  AD. 
However,  the  proposed  AD  would  revise 
AD  2000-10-08  to  allow  a  "visual" 
check  of  each  tail  rotor  blade  for  a  crack, 
wrinkling,  or  a  blister  within  10  hours 
time-in-service  (TIS)  and  thereafter 
before  the  first  flight  of  each  day.  The 
proposed  AD  would  also  allow  some 
debonding  in  blades,  part  number 
365A1 2-0020-02  and  365A12-O020-03. 

The  FAA  estimates  that  136 
helicopters  of  U.S.  registry  would  be 


affected  by  this  proposed  AD.  If  a 
tapping  inspection  is  required,  it  would 
take  approximately  1  work  hour  per 
helicopter  to  conduct,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
If  necessary,  replacing  a  blade  would 
take  approximately  4  hours  and 
required  parts  would  cost 
approximately  $1,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $176,800,  assimiing  a 
blade  must  be  replaced  on  each  affected 
helicopter. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantiid  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
draft  regulatory  evaluation  has  been 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11732  (65  FR 


31256)  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

Eurocopter  France:  Docket  No.  99-SW-34- 
AD.  Revises  AD  2000-10-08, 
Amendment  39-11732,  Docket  No.  99- 
SW-34-AD. 

Applicability:  Model  SA-365N1,  AS- 
365N2,  and  SA-366G1  helicopters,  with  a 
tail  rotor  blade,  part  number  (P/N)  365A33- 
2131,  365A12-0010.  or  365A12-0020,  all 
dash  numbers,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicofrters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  a  tail  rotor  blade 
(blade),  loss  of  tail  rotor  control,  and 
sul)sequent  loss  of  control  of  the  helicopter: 

(a)  Within  10  hours  time-in-service  (TIS) 
and  thereafter  before  the  first  flight  of  each 
day,  visually  check  each  blade  (see  Figure  1) 
for  a  crack,  blister,  or  wrinkling.  An  owner/ 
operator  (pilot),  holding  at  least  a  private 
pilot  certificate,  may  perform  the  visual 
check  and  must  enter  compliance  into  the 
aircraft  maintenance  records  in  accordance 
with  14  CFR  sections  43.11  and 
91.417(a)(2)(v)). 

(b)  If  a  crack,  blister,  or  wrinkling  is  found 
as  a  result  of  the  visual  check,  accomplish 
the  following  before  further  flight  (see  Figure 
1): 

(1)  Zone  A:  If  a  blister  is  detected  on  the 
blade  suction  face,  conduct  a  tapping  test 
inspection  on  the  whole  blade  for  bonding 
separation. 

(i)  For  blades,  P/N  365A33-2131-all  dash 
numl)ers,  365A12-0010-all  dash  numbers, 
and  365A12-O020-00,  and  -01,  if  bonding 
separation  or  a  crack  is  found,  replace  the 
blade  with  an  airworthy  blade  before  further 
flight. 

(ii)  For  blades,  P/N  365A12-0020-02,  and 
-03,  if  bonding  separation  exceeds  900  mm^ 
in  a  30  X  30  mm  square  or  if  there  is  a  crack, 
replace  the  blade  with  an  airworthy  blade 
before  further  flight. 

(2)  Zone  B:  If  a  crack,  wrinkling,  or  a  blister 
is  found,  replace  the  blade  with  an  airworthy 
blade  before  further  flight. 

BILLING  CODE  4910-13-U 
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FIGURE  1 
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[c)  Within  10  hours  TIS,  conduct  a  tapping 
test  inspection  on  each  blade.  If  there  is 
bonding  separation  that  exceeds  the  criteria 
in  paragraph  b(l)  of  this  AD,  replace  the 
blade  with  an  airworthy  blade  before  further 
flight. 

Note  2:  Revisions  5  of  Eurocopter  France 
Service  Bulletins  05.09  and  05.00.17,  both 
dated  December  18. 1998,  pertain  to  the 
subject  of  this  AD. 

(1)  Thereafter,  at  intervals  not  to  exceed  25 
hours  TIS  or  every  50  cycles  (each  takeoff 
and  landing  equals  1  cycle),  whichever 
occurs  first,  conduct  a  tapping  test  inspection 
for  bonding  separation  on  all  blades  with  a 
serial  number  tS/N)  less  than  18912,  and 
blades,  P/N  365A12-0020-00  or  365A12- 
0020-01,  with  a  S/N  equal  to  or  greater  than 
18912.  If  bonding  separation  or  a  crack  is 
found,  replace  the  blade  with  an  airworthy 
blade  before  further  flight. 

(2)  Thereafter,  at  intervals  not  to  exceed 
100  hours  TIS  or  200  cycles,  whichever 
occurs  first,  conduct  a  tapping  test  inspection 
for  bonding  separation  on  blades,  P/N 

365 Al  2-0020-02  or  365 Al  2-0020-03.  For 
2Ujne  A,  if  bonding  separation  exceeds  the 
criteria  specified  in  paragraph  (b)(l){ii)  of 
this  AD  or  if  a  crack  is  found,  replace  the 
blade  with  an  airworthy  blade  before  further 
flight.  For  Zone  B,  if  a  crack,  wrinkling,  or 
a  blister  is  found,  replace  the  blade  with  an 
airworthy  blade  before  further  flight. 

(d)  Within  10  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS  or  200 
cycles,  whichever  occurs  first,  measure  the 
blade-to-air  duct  clearance.  If  the  clearance  is 
less  than  3  mm,  replace  the  blade  with  an 
airworthy  blade  before  further  flight. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate  FAA.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
AD'S  88-152-010(A)R5  and  88-153- 
023(A)R5,  both  dated  December  30. 1998. 

Issued  in  Fort  Worth,  Texas,  on  May  31, 
2001. 

Eric  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  01-14536  Filed  6-6-01;  8:45  am] 
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Airworttiiness  Directives;  Fokker 
Model  F.28  Mark  1000,  2000, 3000,  and 
4000  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  to  detect  the  presence  of 
filler  plates  of  the  engine  support 
fittings,  and  corrective  action,  if 
necessary.  This  action  is  necessary  to 
detect  and  correct  fatigue  and  stress 
corrosion  in  the  U-shaped  upper  and 
lower  legs  of  the  engine  support  fittings, 
which  could  result  in  reduced  structtiral 
integrity  of  the  engine  support  structure. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
July  11.2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
298-AD,  1601  land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  d- 
anin-npnncomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-298-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 


International  Branch.  ANM-li6,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-^056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commtinications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  conunents  issue-by-issu&. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunahzing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  200O-NM-298-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  comraenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
2000-NM-298-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  all 
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Fokker  Model  F.28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes.  The 
RLD  advises  that  it  received  a  report  of 
discrepancies  found  by  em  operator 
during  a  scheduled  inspection  of  the 
engine  support  fittings  in  accordance 
with  the  structural  integrity  program 
(SIP).  The  main  purpose  of  the  relevant 
SIP  inspection  is  to  detect  fatigue  and 
stress  corrosion  cracks.  During  the 
inspection,  filler  (radius)  plates  were 
found  in  the  U-shaped  upper  and  lower 
legs  of  the  engine  support  fittings  on 
three  airplanes.  The  filler  plates  could 
be  misinterpreted  as  part  of  the  fitting 
and  could  hamper  the  accomplishment 
of  the  SIP  inspections  and  allow  cracks 
to  go  undetected.  These  conditions,  if 
not  corrected,  could  result  in  fatigue 
and  stress  corrosion  in  the  U-shaped 
upper  and  lower  legs  of  the  engine 
support  fittings,  and  consequent 
reduced  structural  integrity  of  the 
engine  support  structiu«. 

Explanation  of  Relevant  Service 
InfonnatioB 

Fokker  Services  B.V.  has  issued 
Service  Bulletin  F28/53-149,  dated 
November  15, 1999,  which  describes 
procediu^s  for  a  one-time  general  visual 
inspection  to  detect  the  presence  of 
filler  plates  of  the  engine  support 
fittings.  If  filler  plates  are  found, 
corrective  actions  include,  among  other 
things,  removing  the  filler  plates, 
performing  a  one-time  nondestructive 
test  inspection  to  detect  cracks  of  the 
support  fittings,  and  repairing  cracks. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  1999-153,  dated 
November  30, 1999,  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Dififerences  Between  Proposed  AD  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposed  AD  would  require  the 
repair  of  those  conditions  to  be 
accomplished  in  accordance  with  a 
method  approved  by  either  the  FAA  or 
the  RLD.  In  light  of  the  type  of  repair 
that  would  be  required  to  address  the 
identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  proposed  AD, 
a  repair  approved  by  either  the  FAA  or 
the  RLD  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  woric  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,640,  or  $120  per 
Eiirplane. 

The  cost  impact  figiu«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu«s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [AmwHlad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V.:  Docket  20OO-NM-298- 
AD. 

Applicability:  All  Model  F.28  Mark  1000, 
2000,  3000.  and  4000  series  airplanes, 
certiflcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modifled,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  and  stress 
corrosion  in  the  U-shaped  upper  and  lower 
legs  of  the  engine  support  fittings,  which 
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could  result  in  reduced  structural  integrity  of 
the  engine  support  structure,  accomplish  the 
following: 

Inspection 

(a)  Within  12  months  after  the  effective 
date  of  this  AD:  Except  as  required  by 
paragraph  (b)  of  this  AD,  perform  a  general 
visual  inspection  to  detect  the  presence  of 
filler  plates  of  the  engine  supp>ort  fittings, 
and  accomplish  all  applicable  corrective 
actions  (including  removing  any  filler  plates, 
inspecting  the  support  fitting  to  detect  cracks 
and  other  discrepancies  by  using  a 
nondestructive  test  method,  and  repairing 
discrepancies);  in  accordance  with  Fokker 
Service  Bulletin  F28/53-149,  dated 
November  15, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  laddeis,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(b)  If  the  service  bulletin  specifies  to 
contact  Fokker  Services  for  appropriate 
action:  Prior  to  further  flight  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-116, 
FAA  Transport  Airplane  Directorate;  or  the 
Rijksluchtvaartdienst  (RLD)  (or  its  delegated 
agent). 

Alternative  Kfethods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1999-153, 
dated  November  30, 1999. 

Issued  in  Renton,  Washington,  on  June  4, 
2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certifitation  Service. 
(FR  Doc.  01-14535  Filed  6-«-01;  8:45  am) 
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RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  ndemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDoimell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
a  one-time  inspection  to  identify  the 
part  niunbers  of  two  dimmer  controls 
for  the  overhead  instnmient  panel  light 
and  circuit  breaker  lightplate  located  in 
the  flight  compartment.  For  airplanes  on 
which  a  dimmer  control  having  an 
incorrect  part  ntunber  is  installed,  that 
AD  also  requires  replacing  the  dimmer 
control  with  a  new  part;  modifying  and 
reinstalling  the  existing  dimmer  control; 
or  reinstalling  a  dimmer  control 
following  modification  of  the  part  by  the 
part  manufacttu^r.  That  AD  was 
prompted  by  reports  of  smoke  emitting 
from  the  overhead  panels  in  the  cockpit 
area.  The  actions  specified  by  that  AD 
are  intended  to  prevent  an  electrical 
failiue  in  the  overhead  dimmer  control 
due  to  overheating  of  a  printed  circuit 
board  capacitor  in  the  dimmer  control, 
which  could  result  in  rupttue  of  the 
capacitor  and  smoke  in  the  flight 
compartment.  This  action  would  revise 
the  term  "serial  numbers"  in  the 
applicabilify  statement  to  "fuselage 
niunbers." 

DATES:  Comments  must  be  received  by 
July  26,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
145-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  hitemet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2001-NM-145-AD"  m  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group,*- 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-145-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-145-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  November  9, 1998,  the  FAA  issued 
AD  98-24-02,  amendment  39-10889  (63 
FR  63402,  November  13,  1998), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes, 
to  require  a  one-time  inspection  to 
identify  the  part  niunbers  of  two 
dimmer  controls  for  the  overhead 
instnmient  panel  light  and  circuit 
breaker  lightplate  located  in  the  flight 
compartment.  For  airplanes  on  which  a 
dimmer  control  having  an  incorrect  part 
number  is  installed,  that  AD  also 
requires  replacing  the  dimmer  control 
with  a  new  part;  modifying  and 
reinstalling  the  existing  dimmer  control; 
or  reinstalling  a  dimmer  control 
following  modification  of  the  part  by  the 
part  manufacturer.  That  action  was 
prompted  by  reports  of  smoke  emitting 
from  the  overhead  panels  in  the  cockpit 
area.  The  requirements  of  that  AD  are 
intended  to  prevent  an  electrical  failure 
in  the  overhead  dimmer  control  due  to 
overheating  of  a  printed  circuit  board 
capacitor  in  the  dimmer  control,  which 
could  result  in  rupture  of  the  capacitor 
and  smoke  in  the  flight  compartment. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  98-24-02, 
the  FAA  has  recognized  that  it 
inadvertently  used  the  term  "serial 
numbers"  in  the  applicability  statement 
of  that  AD  rather  than  "fuselage 
numbers,"  as  identified  in  the  effectivity 
of  McDonnell  Douglas  Service  Bulletin 
MDl  1-33-045,  dated  June  14,  1995 
(which  was  referenced  in  AD  98-24-02 
as  the  appropriate  source  of  service 
information). 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  98-24-02  to  reference  the 
term  "fuselage  numbers"  in  the 
applicability  statement,  rather  than 
serial  numbers. 


Cost  Impact 

There  are  approximately  174  Model 
MI>-1 1  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  65  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $3,900,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
'accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  impUcations 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingfy,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amanctod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10889  (63  FR 
63402,  November  13,  1998),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2001-NM-14S- 
AD.  Revises  AD  98-24-02,  Amendment 
39-10889. 

Applicability:  Mode]  MD-11  series 
airplanes,  fuselage  numbers  447  through  597 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  m 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  failure  in  the 
dimmer  control  for  the  overhead  instrument 
panel  light  and  circuit  breaker  lightplate  due 
to  overheating  of  a  printed  circuit  board 
(PCB)  capacitor  in  the  dimmer  control,  which 
could  result  in  rupture  of  the  capacitor  and 
smoke  in  the  flight  compartment,  accomplish 
the  following: 

Inspection  and  Corrective  Action,  If 
Necessary 

(a)  Within  30  days  after  November  30, 1998 
(the  effective  date  of  AD  98-24-02, 
amendment  39-10889),  perform  a  one-time 
visual  inspection  of  the  two  dimmer  controls 
for  the  overhead  instrument  panel  light  and 
circuit  breaker  lightplate  located  in  the  flight 
compartment  to  identify  the  {>art  numbers  of 
the  dimmer  controls. 

(1)  If  all  dimmer  controls  are  identified  as 
part  number  (P/N)  263-2,  no  further  action 
is  required  by  this  AD. 

(2)  If  any  dimmer  control  is  identified  as 
P/N  263-1,  within  30  days  after 
accomplishing  the  inspection  specified  by 
paragraph  (a)  of  this  AD,  accomplish  the 
actions  required  by  paragraph  (a)(2)(i), 
(aK2)(ii),  or  (a)(2)(iii]  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDl  1-33-045,  dated  June  14, 1995. 

(i)  Replace  any  dimmer  control,  P/N  263- 
1,  with  a  new  dimmer  control,  P/N  263-2.  Or 
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(ii)  Modify  any  dimmer  control.  P/N  263- 
1,  and  reinstall  the  modified  and  reidentified 
dimmer  control  in  the  flight  compartment.  Or 

(iii)  Remove  any  dimmer  control,  P/N  263- 
1;  return  it  for  modification  and 
reidentification  to  Olin  Aerospace  Ck)mpany, 
11441  Willows  Road  NE.  Redmond, 
Washington,  98073-9745;  and  reinstall  the 
modified  and  reidentified  dimmer  control  in 
the  flight  compartment. 

Spares 

(b)  As  of  November  30, 1998.  no  person 
shall  install  on  any  McDonnell  Douglas 
Model  MD-11  series  airplane,  a  dimmer 
control,  P/N  263-1,  unless  that  dimmer 
control  has  been  modified  and  reidentified  to 
P/N  263—2  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-33-045. 
dated  June  14,  1995. 

Altenutive  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Pennits 

(d)  Special  flight  (jermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  4, 
2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-14534  Filed  6-8-01;  8:45  am) 
■LLMQ  cooe  4eiO-1»-il 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OI-AEA-IT] 

Establishinent  of  Class  E  AlrsfMce; 
Sharon,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Shenago- 
UMPC  Horizon  Hospital  Heliport, 
Sharon,  PA.  Development  of  an  RNAV 
Standard  Instrument  Approach  (SIAP), 
Helicopter  RNAV  262  approach  for  the 


Shenango-UMPC  Horizon  Hospital 
Heliport  has  made  this  action  necessary. 
Controlled  airspace  extending  upward 
from  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  area  would 
be  depicted  on  aeronautical  charts  for 
pilot  reference. 

DATES:  Comments  must  be  received  on 
or  before  July  11,2001. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
01-AEA17.  F.A.A.  Eastern  Region.  1 
Aviation  Plaza,  Jamaica,  NY,  11434- 
4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  F.A.A.  Eastern  Region.  1 
Aviation  Plaza.  Jamaica,  NY.  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520. 
F.A.A.  Eastern  Region,  1  Aviation  Plaza. 
Jamaica.  NY.  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  N4r. 
Francis  T.  Jordan,  Jr. ,  Airspace 
Specialist,  Airspace  Branch,  AEA-520. 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica.  NY.  11434-4809;  telephone: 
(718)553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regidatory.  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conunents  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AEA-17".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  nde.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  conunents  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  closing  both  before  and 
after  the  closing  date  for  comments.  A 


report  siunmarizing  each  substantive 
public  contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Counsel.  AEA-7.  F.A.A. 
Eastern  Region.  1  Aviation  Plaza, 
Jamaica.  NY  11434-4809. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at 
Sharon.  PA.  An  RNAV  Approach, 
HeUcopter  RNAV  262.  has  been 
developed  for  Shenango-UMPC  Horizon 
Hospital  Heliport.  Sharon,  PA. 
Controlled  airspace  extending  upward 
bom  700  feet  AGL  is  needed  to 
accommodate  the  SIAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9H. 
dated  September  1,  2000,  and  effective 
September  16,  2000,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  whith  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regtdation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warreint  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp.,p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9H  dated 
September  1,  2000.  and  effective 
September  16,  2000,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

*****  — 

AEA  PA  E5.  Sharon,  PA  (NEW) 

Shenango-UMP  Horizon  Hospital  Heliport 
(Lat.  41°12'19"  N/long.  80°28'05'  W) 

Point  in  Space 

(Lat.  41°13'28'  N/long.  80'=24'29'  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6  mile  radius 

of  the  Shenango-UMPC  Horizon  Hospital 

Heliport. 

***** 

Issued  in  Jamaica,  New  York  on  May  29, 
2001. 

F.  D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  01-14655  Filed  6-8-01;  8:45  am) 
BILUNG  COOE  4giO-13-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 05946-00] 
RIN  1545-AY31 

Mid-Contract  Change  in  Taxpayer; 
Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulation  relating 
to  mid-contract  changes  in  taxpayer. 
DATES:  The  public  hearing  originally 
scheduled  for  Wednesday,  June  13, 
2001,  at  10  a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
R.  Traynor  of  the  Regulations  Unit, 


Assistant  Chief  Counsel,  (202)  622-7180 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  February  16.  2001 
(66  FR  10643).  announced  that  a  public 
hearing  was  scheduled  for  Jime  13,  2001 
at  10  a.m..  in  room  6718  of  the  Internal 
Revenue  Building.  1111  Constitution     . 
Avenue  NW..  Washington,  DC.  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  460  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  regulations 
expired  on  May  30,  2001. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  ouUine  of  the  topics  to  be 
addressed.  As  of  June  7,  2001.  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  June  13, 
2001,  is  cancelled. 

Cynthia  E.  Grigri>y, 

Chief  Regulations  Unit,  Office  of  Special 
Counsel,  (Modernization  Sr  Strategic 
Planning). 

[FR  Doc.  01-14759  Filed  6-7-01;  2:28  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rrX-133-1-7493;  FRL-6995-1] 

Proposed  Approval  and  Promulgation 
of  Implementation  Plans;  Texas;  Lawn 
Service  Equipment  Operating 
Restrictions;  and  Requirements  for 
Motor  Vehicle  Idling  for  the  Houston/ 
Galveston  (HG)  Ozone  Nonattainment 
Area 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
revisions  to  the  Texas  State 
Implementation  Plan.  This  proposal 
covers  two  separate  actions.  We  are 
proposing  approval  of:  A  rule  that 
would  implement  an  operating-use 
restriction  program  requiring  that  the 
handheld  and  non-handheld  spark- 
ignition  engines,  rated  at  25  hp  and 
below,  be  restricted  from  use  by 
commercial  operators  between  the  hours 
of  6:00  a.m.  and  noon.  April  1  through 
October  31,  in  the  counties  Brazoria. 
Fort  Bend.  Galveston.  Harris,  and 
Montgomery;  and.  a  rule  to  implement 
idling  limits  for  gasoline  and  diesel- 
powered  engines  in  heavy-duty  motor 


vehicles  in  the  HG  area  counties  of 
Brazoria,  Chambers,  Fort  Bend, 
Galveston,  Harris,  Liberty.  Montgomery, 
and  Waller.  These  new  rules  will 
contribute  to  attainment  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  standard  in  the  HG  area.  The 
EPA  is  proposing  approval  of  these 
revisions  to  the  Texas  SIP  to  regulate 
emissions  of  nitrogen  oxides  (NOx)  and 
volatile  organic  compounds  (VOC)  in 
accordance  with  the  requirements  of  the 
Federal  Clean  Air  Act  (the  Act). 
DATES:  Written  comments  must  be 
received  on  or  before  July  11.  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  {6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Dallas.  Texas  75202- 
2733.  Texas  Natural  Resource 
Conservation  Commission,  Office  of  Air 
Quality.  12124  Park  35  Circle,  Austin. 
Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pratt.  P.E..  Air  Planning  Section 
(6PD-L).  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-2140. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
and  "our"  refers  to  EPA. 

This  document  concerns  Control  of 
Air  Pollution  of  NOx  and  VOCs  for  on- 
road  and  non-road  equipment  and 
vehicle  sources  in  the  HG  area  and  the 
control  measures  for  attainment 
demonstration  purposes.  For  further 
information,  please  see  the  Technical 
Support  Document  (TSD)  prepared  for 
this  action. 

What  Action  Are  We  Taking  Today? 

On  December  20,  2000.  the  Governor 
of  Texas  submitted  to  EPA  these  two 
rule  revisions  (an  operating-use 
restriction  program  for  handheld  and 
non-handheld  spark-ignition  engines, 
rated  at  25  hp  and  below,  used  by 
commercial  operators;  and,  idling  limits 
for  gasoline  and  diesel-powered  engines 
in  heavy-duty  motor  vehicles)  to  the  30 
TAG,  Chapter  114.  "Contitil  of  Air 
Pollution  From  Motor  Vehicles,"  as  a 
revision  to  the  SIP. 

These  new  rules  will  contribute  to 
attainment  of  the  ozone  standard  in  the 
HG  area.  The  EPA  is  proposing  to 
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approve  these  revisions  to  the  Texas  SIP 
to  regulate  emissions  of  NOx  and  VCXHs 
in  accordance  with  the  requirements  of 
the  Federal  Clean  Air  Act  (the  Act).  For 
more  information  on  the  SIP  revision, 
please  refer  to  our  TSD  and  the  State's 
December  20,  2000  SIP  revision. 

What  Are  the  Requirements  of  the 
December  20,  2000,  Texas  SIP  Revision 
for  the  Operation  of  Lawn  Service 
Equipment? 

The  purpose  of  this  rule  is  to 
implement  an  operating-use  restriction 
program  requiring  that  the  handheld 
and  non-handheld  spark-ignition 
engines,  rated  at  25  hp  and  below,  be 
restricted  from  use  by  commercial 
operators  between  the  hours  of  6  a.m. 
and  noon,  April  1  through  October  31. 
Spark-ignition  lawn  and  garden  service 
handheld  equipment  includes,  but  is 
not  limited  to,  trimmers,  edgers,  chain 
saws,  leaf  blowers/ vacuums,  and 
shredders.  Spark-ignition  lawn  and 
garden  service  non-handheld  lawn  and 
garden  equipment  covered  by  the  rules 
includes  such  devices  as  walk-behind 
lawnmowers,  lawn  tractors,  tillers,  and 
small  generators.  The  engines  are  both 
two  cycle  and  four  cycle  engines, 
generally  unable  to  use  automotive 
technology,  such  as  closed-loop  engine 
control  and  three-way  catalysts,  to 
reduce  emissions. 

As  a  result  of  this  restriction, 
production  of  ozone  precursors  will  be 
stalled  until  later  in  Oie  day  when 
optimum  ozone  formation  conditions  no 
longer  exist,  ultimately  reducing  the 
peak  level  of  ozone  produced.  It  is 
estimated  that  this  measure  will  achieve 
a  minimum  of  0.23  tons  per  day  (tpd) 
delay  of  NOx  until  after  noon.  There 
will  also  be  a  12.4  tpd  delay  in  VOC 
emissions  until  after  noon.  Because  the 
emission  of  NOx  and  VOC,  both 
precursors  to  the  formation  of  ozone, 
will  be  delayed  imtil  after  noon,  this 
delay  will  lead  to  a  reduction  in  ozone 
that  is  equivalent  to  that  which  would 
result  from  approximately  4.6  tpd  of 
NOx  reduction. 

The  Texas  regulation  allows  operators 
to  submit  an  alternate  emissions 
reduction  plan  by  May  31,  2003.  The 
alternate  plan  would  allow  operation 
during  the  restricted  hours,  provided 
the  plan  achieves  reductions  of  NOx 
and  VOCs  that  would  result  in  ozone 
benefits  equivalent  to  the  underlying 
regulation. 

The  regulation  exempts  from  the 
restriction  use  at  a  domestic  residence 
by  the  owner  of,  or  a  resident  at,  that 
domestic  residence,  use  by  a  non- 
commercial operator,  or  any  equipment 
used  exclusively  for  emergency 
operations  to  protect  human  health  and 


safety  or  the  environment,  including 
equipment  being  used  in  the  repair  of 
facilities,  devices,  systems,  or 
infrastructure  that  have  &iled,  or  are  in 
danger  of  failing,  in  order  to  prevent 
immediate  harm  to  public  health,  safety, 
or  the  environment. 

The  affected  area  would  include  the 
following  counties  within  the  HG 
nonattaiiunent  area:  Brazoria.  Fort  Bend, 
Galveston,  Harris,  and  Montgomery. 
This  control  strategy  is  a  necessary 
measure  to  consider  for  contributing  to 
a  successful  attainment  demonstration 
with  the  NAAQS  for  ozone. 

What  Are  the  Requirements  of  the 
December  20,  2000,  Texas  SIP  Revision 
for  Restricting  Motor  Vehicle  Idling? 

The  purpose  of  this  rule  is  to  establish 
idling  limits  for  gasoline  and  diesel- 
powered  engines  in  heavy-duty  motor 
vehicles  in  the  HG  area.  The  rule 
defines  heavy-duty  motor  vehicles  as 
those  motor  vehicles  that  have  a  gross 
vehicle  weight  rating  (GVWR)  of  greater 
than  14,000  pounds.  To  comply  writh 
the  motor  vehicle  idling  regulations,  no 
person  in  the  affected  coimties  may 
cause,  suffer,  allow,  or  permit  the 
primary  propulsion  engine  of  a  heavy- 
duty  motor  vehicle  to  idle  for  more  than 
five  consecutive  minutes  when  the 
vehicle  is  not  in  motion  during  the  time 
period  April  1  through  October  31. 

These  idling  limits  will  lower  NOx 
emissions  and  other  pollutants  bom  fuel 
combustion.  Because  NOx  is  a  precursor 
to  ground-level  ozone  formation, 
reduced  emissions  of  NOx  will  result  in 
ground-level  ozone  reductions.  It  is 
estimated  that  this  measure  will  achieve 
a  minimum  of  0.48  tpd  of  NOx 
equivalent  reductions. 

The  Texas  regulation  allows  the 
following  exemptions:  covered  vehicles 
that  are  forced  to  remain  motionless 
because  of  traffic  conditions  over  which 
the  operator  has  no  control;  vehicles 
being  used  as  an  emergency  or  law 
enforcement  motor  vehicle;  when  the 
engine  of  a  covered  motor  vehicle  is 
being  operated  for  maintenance  or 
diagnostic  purposes;  when  the  engine  of 
a  covered  motor  vehicle  is  being 
operated  solely  to  defrost  a  windshield; 
when  the  covered  vehicle  is  being 
operated  to  provide  a  power  source 
necessary  for  mechanical  operation 
other  than  propulsion,  passenger 
compartment  heating,  or  air 
conditioning:  where  the  primary 
propulsion  engine  of  a  covered  vehicle 
is  being  operated  to  supply  heat  or  air 
conditioning  necessary  for  passenger 
comfort/safety  in  those  vehicles 
intended  for  commercial  passenger 
transportation  or  school  buses,  in  which 
case  idling  up  to  a  maximum  of  30 


minutes  is  allowed;  where  the  primary 
propulsion  engine  of  a  covered  vehicle 
is  being  used  for  transit  operations,  in 
which  case  idling  up  to  a  maximum  of 
30  minutes  is  allowed;  and  where  the 
primary  propulsion  engine  of  a  vehicle 
is  being  used  in  airport  ground  support 
equipment.  The  exemption  for  ground 
service  equipment  is  intended  to  cover 
all  equipment  that  is  used  to  service 
aircraft  during  passenger  and/or  cargo 
loading  and  unloading,  maintenance, 
and  other  ground-based  operations. 

The  affected  area  would  include  the 
following  counties  within  the  HG 
nonattainment  area:  Brazoria,  Chambers, 
Fort  Bend,  Galveston,  Harris,  Liberty, 
Montgomery,  and  Waller.  This  control 
strategy  is  a  necessary  measure  to 
consider  for  contributing  to  a  successful 
attairunent  demonstration  with  the 
NAAQS  for  ozone. 

The  TNRCC  has  proposed  revisions  to 
the  idling  restriction  rule.  The  changes 
clarify  that  the  operator  of  a  rented  or 
leased  vehicle  is  responsible  for 
compliance  with  the  requirements  in 
situations  where  the  operator  of  a  leased 
or  rented  vehicle  is  not  employed  by  the 
owner  of  the  vehicle.  Our  preliminary 
review  indicates  that  the  changes  do  not 
weaken  the  rule,  but  merely  clarify 
enforcement  provisions.  Should  a  SIP 
revision  be  submitted  incorporating 
these  changes,  the  EPA  may  publish  a 
revision  to  this  rule. 

Proposed  Action 

We  are  proposing  approval  of  two 
rules:  Lawn  Service  Equipment 
Operating  Restrictions;  and. 
Requirements  for  Motor  Vehicle  Idling 
for  the  HG  Ozone  Nonattainment  Area. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law.. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
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substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  cmd 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

hi  reviewing  SU*  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 

I  to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 

i  the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq,). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Motor  vehicle  pollution. 
Volatile  organic  compoimds.  Nitrogen 
oxides.  Ozone,  Reporting  and  record- 
keeping 


Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  29,  2001. 
Lynda  F.  Carroll, 

Acting  Regional  Administrator,  Region  6. 
[FR  Doc.  01-14477  Filed  6-8-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rrX-144-3-7502;  FRL-«995-4] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plana 
(SIP);  Texaa:  Motor  Vehicle  Inapectlon 
and  Maintenance  (l/M)  Program 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We,  the  EPA,  are  proposing 
full  approval  of  revisions  to  the  Vehicle 
Inspection  and  Maintenance  (I/M) 
Program  for  the  Houston-Galveston 
ozone  nonattainment  area  (HGA) 
adopted  by  the  State  of  Texas.  The    - 
revision  replaces  the  two-speed  idle  test 
in  Harris  County  with  ASM-2,  and 
expands  the  upgraded  I/M  program  to 
cover  the  entire  HGA  nonattainment 
area.  The  I/M  SIP  revision  is  part  of  the 
HGA  Attairunent  E)emonstration. 
DATES:  Comments  must  be  received  on 
or  before  July  11,  2001. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  12100  Park  35  Circle, 
Austin,  Texas  78711-3087. 

Persons  interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Rennie,  Air  Planning  Section 
(6PD-L),  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)665-7367. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Status  of  the  Current  I/M 
Program  in  Texas? 

A  low-enhanced  vehicle  I/M  program 
called  the  Texas  Motorist  Choice  (TMC) 


Program  is  operating  in  the  Dallas-Fort 
Worth,  Houston,  and  El  Paso  ozone 
nonattainment  areas.  The  program 
consists  of  a  2-8i>eed  idle  test  and  gas 
cap  test  in  Dallas,  Tarrant,  Harris,  and 
El  Paso  counties,  the  core  counties  of 
the  program.  In  addition,  the  program 
has  a  remote  sensing  component  to 
identify  gross  polluters  that  commute 
into  the  core  counties  from  Denton  and 
Collin  Counties  in  the  Dallas-Fort  Worth 
area,  and  from  seven  surroimding 
nonattainment  counties  in  the  Houston 
area.  An  interim  conditional  approval 
for  this  program  was  proposed  on 
October  3, 1996  (61  FR  51651).  An 
interim  final  conditional  approval  was 
published  on  July  11, 1997  (62  FR 
37138).  The  conditions  were  removed 
frt)m  the  interim  approval  on  April  23, 
1999  (64  FR  19910). 

The  State  submitted  an  approvable 
18-month  demonstration  on  February  8, 
1999,  as  required  by  the  National 
Highway  System  Designation  Act  of 
1995  (NHSDA),  Public  Uw  104-59, 
section  348(c)(1).  The  program  was  not 
fully  approved  at  that  time  because  one 
provision  of  the  interim  approval 
required  that  the  State  provide  evidence 
that  the  remote  sensing  program  be 
effective  in  identifying  the  shortfall  in 
number  of  vehicles  needed  to  make  up 
for  the  lack  of  a  tailpipe  testing  program 
in  all  the  nonattainment  counties.  The 
State  began  the  remote  sensing  program 
in  October  1998.  Because  the  State 
submitted  this  I/M  SIP  revision  in 
which  it  expands  geographic  coverage, 
the  requirement  to  cover  the  shortfall 
with  remote  sensing  (the  final  barrier  to 
final  full  approval)  is  eliminated  when 
the  new  I/M  tests  start  in  each  county 
in  the  HGA. 

Why  Is  the  State  Submitting  This  SIP 
Revision  to  the  I/M  Program? 

This  I/M  SIP  revision  was  submitted 
as  part  of  the  HGA  attainment 
demonstration.  Modeling  has  shown 
that  oxides  of  nitrogen  (  NOx) 
reductions  are  essential  to  reaching 
attainment  in  the  HGA  area.  As  a  result, 
the  Texas  Motorist  Choice  I/M  program 
has  been  revised  to  include 
measurement  for  NOx  emissions  and  to 
provide  additional  NOx  emission 
reductions  by  expanding  coverage  of  the 
program  to  all  eight  counties  within  the 
nonattainment  area  (Harris,  Galveston, 
Brazoria,  Fort  Bend,  Montgomery. 
Liberty,  Waller,  and  Chambers). 

What  Did  the  State  Submit? 

The  I/M  SIP  revision  was  submitted 
under  a  Governor's  letter  dated 
December  20,  2001.  The  State  plans  to 
replace  the  2-speed  idle  test  in  the  HGA 
area  with  the  ASM-2  test  and  expand 
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the  testing  area  to  include  all  eight 
nonattainment  counties  (Harris, 
Galveston,  Brazoria,  Fort  Bend, 
Montgomery,  Liberty,  Waller,  and 
Chambers).  The  SIP  revision  contains  a 
Darrative,  rules,  modeling,  and 
supporting  documentation  as  outlined 
in  the  requirements  of  the  Federal  I/M 
rules. 

What  Is  an  ASNf-2  Test? 

Acceleration  Simulation  Mode, 
known  as  ASM,  operates  the  vehicle  at 
a  steady  load  and  steady  speed  on  a 
treadmill-type  device  called  a 
dynamometer.  The  test  more  accurately 
simulates  real  world  driving  conditions 
than  the  current  two-speed  idle  test. 
ASM-2  means  that  the  test  is  performed 
in  both  approved  testing  modes,  i.e., 
operating  the  vehicle  at  50%  load  at  15 
MPH  (ASM5015)  and  then  operating  the 
vehicle  at  25%  load  at  25  MPH 
(ASM2525).  The  test  measures  exhaust 
concentrations  for  hydrocarbons,  carbon 
monoxide,  and  NOx.  Pass/ fail  standards 
are  based  on  the  chassis  model  year  and 
engine  displacement. 

EPA's  Analjrsis  of  Texas's  I/M  Program 

The  EPA  reviewed  the  State's 
proposal  against  the  requirements 
contained  in  the  Act  and  Federal  I/M 
rules  (40  CFR  part  51,  subpart  S).  The 
submittal  was  also  reviewed  for 
administrative  completeness  under 
criteria  contained  in  Federal  rules  (40 
CFR  part  51 .  appendix  V). 

The  following  analysis  addresses  how 
the  State  submittal  fulfills  the 
requirements  of  the  Act  and  the  Federal 
I/M  rules.  Only  the  sections  of  the  rule 
for  which  the  State  has  made  changes 
are  discussed.  All  other  sections  of  the 
I/M  SIP  remain  the  same  as  previously 
approved  on  an  interim  basis. 

Legal  authority  for  the  State  to 
implement  the  I/M  program  continues 
to  be  granted  by  Chapter  382  of  the 
Texas  Health  and  Safety  Code,  and 
Transportation  Code  sections  502  and 
548. 

Section  51.350    Applicability 

EPA's  regiUations  establish  the 
minimum  geographic  scope  for 
nonattainment  I/M  programs  based  on 
nonattainment  classification  and  area 
population.  As  stated  previously,  the 
Texas  Motorist  Choice  program 
currently  approved  in  the  SIP  does  not 
include  tailpipe  testing  throughout  the 
urbanized  nonattainment  areas.  The 
vehicle  shortfall  is  covered  through  a 
remote  sensing  program. 

Beginning  May  1.  2002,  On-Board 
Diagnostic  (OBD)  testing  was  added  to 
the  low-enhanced,  two-speed  idle  test 
currently  implemented  in  Harris 


County.  The  shortfall  in  vehicle 
coverage  for  the  HGA  nonattainment 
area  continues  to  be  made  up  by  remote 
sensing  within  Harris  County  to  identify 
gross  polluting  vehicles  commuting  in 
from  the  seven  surrounding 
nonattainment  counties.  In  prior  actions 
on  the  Texas  I/M  SIP,  we  said  the 
remote  sensing  program  must  prove  to 
be  effective  in  identifying  and  obtaining 
repairs  on  the  same  number  of  vehicles 
that  would  be  brought  in  if  the  program 
covered  the  entire  urbanized  area. 
Otherwise,  the  Texas  I/M  core  program 
areas  (Harris  County,  Dallas,  and 
Tarrant  Counties)  must  be  expanded  to 
include  the  entire  urbanized  area.  (See 
61  FR  51659  and  62  FR  37141.)  The 
DFW  I/M  core  area  is  expanded  in  a  SIP 
revision  dated  April  25,  2000.  The  HGA 
I/M  core  area  is  being  expanded  to 
include  the  entire  ei^t  county 
nonattainment  area. 

Beginning  May  1,  2002,  the  State 
commits  to  begin  vehicle  testing  in 
Harris  County  utilizing  ASM-2  or  a 
vehicle  emissions  testing  program  that 
meets  SIP  emissions  reduction 
requirements  and  which  is  approved  by 
EPA.  This  will  be  in  addition  to  OBD 
testing. 

Beginning  May  1,  2003,  the  State  will 
expand  the  I/M  program  to  include  the 
nonattainment  counties  of  Galveston, 
Brazoria,  Fort  Bend,  and  Montgomery. 
These  additional  counties  will 
transition  from  performing  just  safety 
inspections  plus  gas  cap  pressiire  testing 
to  also  doing  OBD  and  ASM-2  (or  other 
EPA  approved)  testing  as  described 
above. 

Beginning  May  1,  2004,  the  State  will 
expand  the  I/M  program  to  include  the 
nonattainment  counties  of  Chambers, 
Liberty,  and  Waller.  These  additional 
counties  will  transition  from  doing  just 
safety  inspections  plus  gas  cap  pressure 
testing,  to  also  doing  OBD  and  ASM-2 
(or  other  EPA  approved)  testing  as 
described  above. 

As  an  alternative  option  for 
Chambers,  Liberty,  and  Waller  Counties, 
the  State  rule  allows  any  or  all  of  these 
counties  to  opt-out  of  I/M  and  substitute 
an  alternative  air  control  strategy.  The 
county  or  counties  as  a  group  will  be 
required  to  submit  a  resolution  to  the 
State.  If  acceptable,  the  State  will 
submit  a  SIP  revision  containing  the 
resolution  to  EPA  for  approval.  The 
alternative  strategy  would  be  btised  on 
modeled  reductions  of  VOC  and  NOx 
equivalent  to  the  reductions  that  are 
modeled  for  the  I/M  program.  If  this 
alternative  approach  is  used,  the  State 
commits  to  continue  monitoring 
vehicles  with  remote  sensing  from  non- 
I/M  coimties  that  opted  out. 


EPA  finds  this  to  be  an  acceptable 
approach  as  long  as  the  implemented  1/ 
M  program  covers  the  urbanized  area 
within  the  HGA  Metropolitan  Statistical 
Area  and  does  not  rely  on  the  remote 
sensing  program  for  vehicle  coverage. 

The  State  submittal  meets  the 
requirements  of  §  51.350  of  the  Federal 
I/M  regulation  for  approval. 

Section  51.351-352    Low  Enhanced  1/ 
M  Performance  Standard 

The  State  submitted  a  modeling 
demonstration  using  the  EPA  computer 

model  MOBILE5a H  and  localized 

parameters  showing  that  the  low 
enhanced  performance  standard  can  be 
met  for  Volatile  Organic  Compounds 
(VOCs)  and  Nitrogen  Oxides  {  NOx)  in 
the  HGA  area  with  the  ASM-2  test  in 
combination  with  other  I/M  components 
proposed  by  the  State.  The  low 
enhanced  performance  standard  is 
established  in  40  CFR  51.351(g).  The 
State  modeled  with  a  test  and  repair 
program  that  assiunes  a  100  percent 
credit  for  network  effectiveness, 
although  the  compliance  rate  is 
estimated  at  96  percent.  The  State 
submitted  an  approvable  18-month 
demonstration  on  February  8, 1999,  as 
required  by  the  NHSDA  that  validated 
the  program  credit  claimed. 

Tne  State  submittal  meets  the 
performance  standard  requirement  of 
the  Federal  I/M  regulation  for  approval. 

Section  51.354    Adequate  Tools  and 
Resources 

Section  382.037(e)  and  (k),  of  the 
Texas  Health  and  Safety  Code, 
authorizes  the  program  to  charge  an 
emission  inspection  fee.  The  SIP 
narrative  also  describes  the  budget, 
staffing  support,  and  equipment  that 
will  be  added  to  the  existing  personnel 
and  budget  needed  to  implement  the 
program. 

The  State  submittal  meets  the 
adequate  tools  and  resources 
requirements  of  the  Federal  I/M 
regulations  for  approval. 

Section  51.357    Test  Procedures  and 
Standards 

Vehicles  tested  in  all  area  programs 
are  also  subject  to  an  antitampering 
check  and  a  gas  cap  pressure  test. 
Vehicles  that  are  model  year  1996  and 
newer  will  receive  an  OBD  check.  In  the 
HGA  I/M  program  area,  vehicles  that  are 
model  year  1995  and  older  will  be 
subject  to  an  ASM-2  loaded  mode 
tailpipe  test.  The  State  already 
committed  to  implementing  OBD  testing 
on  all  1996  and  newer  vehicles 
beginning  January  1,  2001,  in  a  SIP 
revision  that  was  approved  April  23, 
1999  (64  FR  19910). 
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The  State  submittal  meets  this 
requirement  for  test  procedures  and 
standards  of  the  Federal  I/M  rule. 

Section  51.358    Test  Equipment 

The  revised  I/M  SIP  describes  the 
ASM-2  test  equipment  that  will  be  used 
in  the  HGA  I/M  program  area. 
Specifications  are  included.  The 
equipment  will  meet  EPA  specifications 
as  contained  in  "Acceleration 
Simulation  Mode  Test  Procedures, 
Emission  Standards,  Quality  Control 
Requirements,  and  Equipment 
Specifications",  (EPA420-P-00-O04) 
July,  2000. 

The  OBD  testing  equipment  will  meet 
all  Federal  vequirements  contained  in  40 
CFR  85.2207-2231  and  Society  of 
Engineers  practices  in  J2962,  J1978,  and 
J1979.  The  OBD  equipment  will  be 
tethered  to  the  emissions  analyzer 
which  will  automatically  record  the 
data  into  a  central  data  collection 
system. 

The  State  submittal  meets  the 
requirement  for  test  equipment  of  the 
Federal  I/M  rule. 

Section  51.371    On-Road  Testing 

Vehicles  commuting  into  Harris 
County  from  the  surrounding 
nonattainment  counties  will  continue  to 
be  monitored  via  remote  sensing 
through  April  30.  2003.  Starting  May  1, 
2003,  all  subject  vehicles  in  Galveston, 
Brazoria,  Fort  Bend,  and  Montgomery 
County  will  receive  a  tailpipe  emissions 
test  and/or  OBD  test,  as  described  in 
this  proposal  and  the  revised  SIP. 
Vehicles  in  Waller,  Liberty,  and 
Chambers  counties  will  continue  to  be 
monitored  via  remote  sensing  until 
April  30,  2004.  Starting  May  1,  2004,  all 
subject  vehicles  in  Waller,  Liberty,  and 
Chambers  County  will  receive  a  tailpipe 
emissions  test  and/or  OBD  test,  as 
described  in  this  proposal  and  the 
revised  SIP. 

In  addition,  the  State  will  comply 
with  the  on-road  testing  requirements 
by  continuing  to  use  remote  sensing  to 
evaluate  the  on-road  emissions 
performance  of  at  least  20,000  vehicles 
(dr  0.5  percent  of  the  fleet)  subject  to 
emissions  testing  in  all  I/M  program 
areas.  All  probable  high-emitting 
vehicles  which  are  registered  within 
these  counties  are  identified  for 
compliance  follow-up. 

I     The  State  submittal  meets  the 
requirement  for  on-road  testing  of  the 
"ederal  I/M  rule. 


Section  51.373 
Deadlines 


Implementation 


The  Texas  Motorist  Choice  Program 
met  the  November  15,  1997,  start  date 
requirement  of  the  NHSDA.  The  Texas 
Motorist  Choice  Program  started  in  July 
1996  in  Dallas  and  Tarrant  Counties  and 
in  January  1997  in  Harris  and  El  Paso 
Counties.  It  has  been  operating 
continuously  since  that  time. 

The  revised  I/M  SIP  commits  to  a 
schedule  for  start-up  of  ASM-2  testing 
activities  and  OBD  testing.  All  other 
aspects  of  this  regulation  remain  the 
same  as  previously  approved  on  an 
interim  basis. 

The  State  submittal  meets  the 
compliance  with  implementation  plan 
submission  requirements  of  the  Federal 
I/M  regulations  for  approval. 

Notice  of  Proposed  Rulemaking 

Our  review  of  this  submittal  indicates 
that  the  proposed  SIP  revision  meets  the 
minimum  requirements  of  the  Act  and 
Federal  I/M  rules.  Based  upon  the 
discussion  contained  in  the  previous 
analysis  sections  and  in  the  Technical 
Support  Dociunent  accompanying  this 
notice,  we  find  that  the  State's  submittal 
represents  an  acceptable  approach  to  the 
I/M  requirements  and  meets  the 
requirements  for  approval.  Therefore, 
we  are  proposing  approval  of  the  I/M 
SIP  revision  for  HGA. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envircHunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  tlierefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  action  merely 
approves  state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the  — 

Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 


that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  For  the  same 
reason,  this  proposed  rule  also  does  not 
significantly  or  uniquely  affect  the 
conununities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  proposed 
rule  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999),  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
,  standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7. 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
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List  of  Sobiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 


Particidate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  May  31.  2001. 
Gregg  A.  Cooke, 

Regional  Administrator,  Region  6. 

IFR  Doc.  01-14621  Filed  6-8-01;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
put>lic.  Notices  of  hearings  and  investigations, 
confimittee  meetings,  ager)cy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminlatration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suapended 
inveatigation;  Opportunity  To  Requeat 
Adminiatrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportxmity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  may 
request,  in  accordance  with  section 
351.213  (1999)  of  the  Department  of 
Commerce  (the  Department) 
Regulations,  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 


Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  Jime  2001, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
June  for  the  following  periods: 


Antidumping  Duty  Procaedinga 

Belgium:  Sugar,  A-423-077 „ 

France:  Sugar,  A-427-078  !..'."!!!!!!!!"!!!!!."!"!!""!!!!!!!!!!" 

Germany:  Sugar,  A-428-082 !."-'!"!!""!!!!!!".""!!!!!!!!!!!!!!!"!"!"!"!!"!"."!!! 

Japan: 

Carbon  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Over  4'/^  Inches),  A-588-850 

Cartxxi  and  Alloy  Seamless  Standard,  Line,  and  Pressure  Pipe  (Less  Than  or  Equal  to  4V2  Inches)  A-588-851 

Structural  Steel  Beams,  A-588-852  „ 

Certain  Hot-Rolled  Cartx)n  Steel  Flat  Products.  A-58&-846 ."^^^l"!!!..!"!!!!!!!!!!"!!^!!!!!!!!!!!!!!!!!!!!!!."!!!!!!! 

Engineered  Process  Gas  Turbo-Compressor  Systems.  A-588-840 

For1<litt  Tmcks,  A-588-703 !.."!!"."!!!'".."!!."! 

Grain-Oriented  Electrical  Steel,  A-588-831  '.""""I""'"'"""""""!"""!""""""^  

South  Africa:  CartxMi  and  AHoy  Seamless  Standard,  Une,  and  Pressure  Ptoe  (Less  Than  or  Eqiiai  to  4'/i  inches)  A- 

791-808  

Taiwan: 

CartxHi  Steel  Plate,  A-583-080 

Taiwan: 

Stainless  Steel  Butt-Weld  Pipe  Fittings,  A-583-816 

Taiwan:  ' 

Certain  Helical  Spring  Lock  Washers,  A-583-820 

The  People's  Republk:  of  China:  Apple  Juice  Concentrate,  Non-Frozen,  A-570-855  ..  . 

Furfuryl  Ateohol,  A-570-835  

Silkjon  Metal,  A-570-806 

spart<iers,  A-570-804 """"""!!!!""'""!!!!!!"'!!!!!!"""!!!""!" 

Tapered  Roller  Bearings,  A-570-601  ...'.."""!!!"'1""!!!!!!"!"!!.."1""!!!!!!"!!!!."."I!"" 

Countarvailing  Duty  Procaedinga 

Italy:  Grain-Oriented  Electrical  Steel,  C-475-812  

Suapanaion  Agreements 
None. 


Period 


6/1/00-5/31/01 
6/1/00-5/31/01 
6/1/00-5/31/01 

12/14/99-5/31/01 
12/14/99-5/31/01 
2/11/00-5/31/01 
6/1/00-5/31/01 
6/1/00-5/31/01 
6/1/00-5/31/01 
6/1/00-5/31/01 

12/14/99-5/31/01 

6/1/00-5/31/01 

6/1/0O-5/31/01 

6/1/00-5/31/01 

11/23/99-5/31/01 
6/1/00-5/31/01 
6/1/00-5/31/01 
6/1/0O-5/31/01 
6/1/DO-5/31/01 

1/1/0O-12A31/OO 


In  accordance  with  section  351.213 
(b)  of  the  regulations,  an  interested  party 
as  defined  by  section  771(9)  of  the  Act 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  both  antidumping  and 
coimtervailing  duty  reviews,  the 
interested  party  must  specify  for  which 


individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  countervailing  duty 
order  or  suspension  agreement  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 


party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  fi'om  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
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speciBcally,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  N.W., 
Washington,  DC.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping/Coimtervailing 
Enforcement,  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  351.303(f){l){i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order.  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  June  2001.  If  the 
Department  does  not  receive,  by  the  last 
day  of  Jime  2001,  a  request  for  review 
of  entries  covered  by  an  order,  finding, 
or  suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  coimtervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  )une  4.  2001. 
Holly  A.  Kuga, 

Senior  Office  Director.  AD/CVD  Enforcement, 
Group  n.  Office  4. 

IFR  Doc.  01-14648  Filed  6-8-01;  8:45  am] 
BUJNGCOOE  3S10-OS-* 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-848] 

Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Administrative 
Antidumping  Review:  Freshwater 
Crawfist)  Tall  Meat  From  ttie  People's 
Republic  of  China 

EFFECTIVE  DATE:  June  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Campau  or  Maureen  Flannery, 
Office  of  AD/CVD  Enforcement  VII. 


Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W..  Washington 
DC  20230:  telephone:  (202)  482-1395  or 
(202)  482-3020,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendinents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(2000). 

Background 

On  September  29,  2000,  in  accordance 
with  19  CFR  351.213(b)(1),  the  Crawfish 
Processors  Alliance,  the  Louisiana 
Department  of  Agriculture  &  Forestry 
and  Bob  Odom.  Commissioner 
(petitioners),  submitted  a  timely  request 
to  the  Department  for  administrative 
review  of  eighty-nine  entities.  On 
October  30.  2000,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  Freshwater 
Crawfish  Tail  Meat  irom  the  People's 
Republic  of  China,  covering  the  period 
of  September  1,  1999  through  August 
31,  2000.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reveiws,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reviews, 
65  FR  64662  (October  30.  2000).  On 
November  13,  2000  and  January  29. 
2001,  the  petitioners  withdrew  their 
request  for  review  of  a  number  of 
entities  for  which  reviews  were 
initiated.  Even  with  these  withdrawals, 
thirteen  companies  have  submitted 
section  A  questionnaire  responses. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  a  review  if  it 
determines  that  it  is  not  practicable  to 
complete  the  preliminary  results  within 
the  statutory  time  limit  of  245  days  ft-om 
the  date  on  which  the  review  was 
initiated.  The  Department  has 
determined  that  it  is  not  practicable  to 
complete  the  preliminary  results  of  this 
review  within  the  statutory  time  limit. 
The  Department  must  review  the 
thirteen  responding  companies,  as  well 
as  all  suppliers  and  affiliated  importers. 
Many  of  the  respondent  companies  have 
multiple  suppliers  and  importers.  Given 


the  number  of  entities  involved,  it  is  not 
practicable  to  complete  this  review 
within  the  time  limits  mandated  by 
section  751(a)(3)(A)  of  the  Act  and 
section  351.213(h)(1)  of  the 
Department's  regulations. 

Therefore,  in  accordance  with  these 
sections,  the  Department  is  extending 
the  time  limits  for  the  preliminary 
results  by  120  days,  to  September  30. 
2001. 

Dated:  June  1.2001. 
losepli  A.  Spetrini. 

Deputy  Assistant  Secretary,  AD/CVD 
Enforcement  Group  ID. 
IFR  Doc.  01-14645  Filed  6-8-01;  8:45  am] 
BMJJNGCOOC  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-851] 

Final  Results  of  First  New  Shipper 
Review  and  Rrst  Antidumping  Duty 
Administrative  Review:  Certain 
Preserved  Mushrooms  From  the 
People's  Republic  of  China 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  7.  2000,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  first  new 
shipper  review  and  first  administrative 
review  of  the  antidiunping  duty  order 
on  certain  preserved  mushrooms  from 
the  People's  Republic  of  China  with 
respect  to  China  Processed  Food  Import 
&  Export  Co.,  Gerber  Food  (Yunnan)  Co., 
Ltd.,  and  Raoping  Xingyu  Foods  Co., 
Ltd.  (new  shipper).  The  period  of  review 
is  August  5. 1998.  through  January  31. 
2000. 

We  received  case  briefs  from  the 
petitioners,'  Gerber  Food  (Yunnan)  Co., 
Ltd.,  and  Raoping  Xingyu  Foods  Co., 
Ltd..  and  rebuttal  briefs  from  these  three 
parties  and  China  Processed  Food 
Import  &  Export  Co.  Based  on  oiu 
analysis  of  the  comments  received,  we 
have  made  changes  in  the  margin 
calculations.  Therefore,  the  final  results 


'  The  petitioners  are  the  Coalition  for  Fair 
Preserved  Mushroom  Trade  which  includes  the 
American  Mushroom  Institute  and  the  following 
domestic  companies:  L.K.  Bowman,  Inc., 
Nottingham,  PA;  Modem  Mushroom  Farms,  Inc.. 
Toughkenamon.  PA;  Monterey  Mushrooms,  Inc., 
Watsonville,  CA:  Mount  Laurel  Canning  Corp., 
Temple,  PA;  Mushrooms  Canning  Company, 
Kennett  Square,  PA:  Southwood  Farms,  Hockessin, 
DE;  Sunny  Dell  Foods.  Inc.,  Oxford.  PA:  United 
Canning  Corp.,  North  Lima,  OR. 
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differ  from  the  preliminary  results.  The 
final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  "Final 
Results  of  Reviews." 
EFFECTIVE  DATE:  June  1 1 ,  2001 . 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Katherine 
Johnson,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202)  482^136  or  (202)  482-4929, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (1999). 

Background 

On  November  7.  2000,  the  Department 
published  the  preliminary  results  of  the 
new  shipper  review  of  Raoping  Xingyu 
Foods,  Ltd.  (Raoping),  and  the 
preliminary  results  of  the  administrative 
review  of  China  Processed  Food  Import 
&  Export  Co.  (China  Processed)  and 
Gerber  Food  (Yunnan)  Co.  (Gerber)  with 
respect  to  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
the  People's  Republic  of  China  (PRC) 
(65  FR  66703).  We  invited  interested 
parties  to  comment  on  the  preliminary 
results  of  these  reviews.  On  April  6, 
2001,  we  received  comments  from  the 
petitioners,  Gerber,  and  Raoping.  The 
petitioners,  China  Processed,  Gerber, 
and  Raoping  submitted  rebuttal 
comments  on  April  13,  2001.  The 
Department  has  now  completed  these 
reviews,  in  accordance  with  section  751 
of  the  Act  and  19  CFR  351.213  and 
351.214. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
certain  preserved  mushrooms  whether 
imported  whole,  sliced,  diced,  or  as 
stems  and  pieces.  The  preserved 
mushrooms  covered  under  the  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 


including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  the  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  the  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms:  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms;  (4)  frtizen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives.  ^^ 

The  merchandise  subject  to  the  order 
is  currently  classifiable  under 
subheadings  2003.10.0027. 
2003.10.0031.  2003.10.0037. 
2003.10.0043.  2003.10.0047. 
2003.10.0053.  and  0711.90.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memorandiun)  from  Richard 
W.  Moreland,  Deputy  Assistant 
Secretary  for  Import  Administration,  to 
Faryar  Shirzad.  Assistant  Secretary  for 
Import  Administration,  dated  May  31, 
2001,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  these  reviews  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file 
the  Central  Records  Unit  in  Room  B-099 
of  the  main  Commerce  Building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 


2  On  June  19.  2000,  the  Department  affirmed  that 
"marinated."  "acidified,"  or  "pickled"  mushrooms 
containing  less  than  0.5  percent  acetic  acid  are 
within  the  scope  of  the  antidumping  duty  order. 
See  "Recommendation  Memorandum — Final  Ruling 
of  Request  by  Tak  Fat.  et  al.  for  Exclusion  of  Certain 
Marinated,  Acidified  Mushrooms  from  the  Scope  of 
the  Antidumping  Duty  Order  on  Certain  Preserved 
Mushrooms  from  the  People's  Republic  of  China," 
dated  June  19.  2000. 


directly  on  the  Web  at  http:// 
ia.ita.doc.gov/frn.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
certain  changes  to  the  margin 
calculations.  For  a  discussion  of  these 
changes,  see  the  "Margin  Calculations" 
section  of  the  Decision  Memorandum. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentages 
exist  for  the  period  August  5, 1998, 
through  January  31,  2000: 


Exporter/manufacturer 

Margin  per- 
centage 

Raoping  Xingyu  Foods  Co.,  Ltd 
China  Processed  Food  Import 
&  Export  Co  

47.61 
000 

Gert)er  Food  (Yunnan)  Co  

111.04 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b),  we  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
percentage  margins  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period  [see  19  CFR 
351.212(a)).  Pursuant  to  19  CFR 
351.106(c)(2),  we  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties  all  entries 
for  any  importer  for  whom  the 
assessment  rate  is  de  minimis  (i.e.,  less 
than  0.50  percent).  For  entries  from  the 
PRC  non-market  economy  (NME)  entity 
companies  (i.e.,  PRC  exporters  which 
are  not  entitled  to  separate  rates),  the 
Customs  Service  shall  assess  ad  valorem 
duties  at  the  PRC-wide  rate.  Because  the 
PRC-wide  entity  was  not  reviewed 
during  this  period  of  review  (POR),  the 
PRC-wide  rate  remains  that  established 
in  the  less-than-fair-value  investigation. 

Cash  Deposit  Requirements 

The  following  deposit  rates  shall  be 
required  for  merchandise  subject  to  the 
order  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 
results  of  administrative  and  new 
shipper  reviews,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  each  reviewed  company  will  be 
the  rate  indicated  above;  (2)  the  cash 
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deposit  rate  for  PRC  exporters  who 
received  a  separate  rate  in  a  prior 
segment  of  the  proceeding  but  of  whom 
a  review  was  not  requested  for  this  POR 
will  continue  to  be  the  rate  assigned  in 
that  segment  of  the  proceeding;  (3)  the 
cash  deposit  rate  for  the  PRC  NME 
entity  (i.e.,  all  other  exporters  which 
have  not  been  reviewed)  will  continue 
to  be  198.63  percent;  and  (4)  the  cash 
deposit  rate  for  non-PRC  exporters  of 
subject  merchandise  from  the  PRC  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review  for  these  companies. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(fl  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305. 
Timely  written  notification  of  the 
retiuTi/ destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  and  19 
CFR  351.213  and  351.214. 

Dated:  May  31.  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum: 
Comment  1:  India  versus  Indonesia  as 

Surrogate  Country 
Comment  2:  Fresh  Mushroom  Valuation 
Comment  3:  Factory  Overhead,  SG&A.  and 

Profit  Ratios 
Comment  4:  Classification  of  Personnel 

Expenses 
Comment  5:  Valuation  of  Tin  Plate 
Comment  6:  Valuation  of  Steam  Coal 
Comment  7:  Valuation  of  Cans  Consumed  by 

Raoping 
Comment  8:  Adjustment  for  Brined 

Mushrooms  Valuation 


Comment  9:  Spawn  Valuation  Calculation 
Comment  10:  Bona  Fides  of  China 

Processed's  U.S.  Sale 
Comment  11:  Use  of  China  Processed's  Factor 

Data 
Comment  12:  Raoping's  Labor  Consumption 

Figure 

(FR  Doc.  01-14644  Filed  6-8-01;  8:45  am) 
BtLLmG  CODE  3810-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-823-a05] 

Suspension  Agreement  on 
Slllcomanganese  From  Ukraine;  Rnal 
Results  of  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 

ACnon;  Notice  of  final  results  of  the 
administrative  review  of  the  suspension 
agreement  on  silicomanganese  from 
Ukraine. 

SUMMARY:  In  response  to  a  request  from 
Eramet  Marietta  Inc.  (petitioner),  the 
Department  of  Commerce  ("the 
Department")  is  conducting  an 
administrative  review  of  the  suspension 
agreement  on  silicomanganese  from 
Ukraine  ("the  Agreement")  for  the 
period  November  1,  1998  through 
October  31, 1999,  to  review  the  current 
status  of,  and  compliance  with,  the 
Agreement.  For  the  reasons  stated  in 
this  notice,  the  Department  determines 
that  the  Government  of  Ukraine  ("the 
GOU")  is  not  in  compliance  with  the 
Agreement.  The  final  results  are  listed 
in  the  section  titled  "Final  Results  of 
Review,"  infra. 

EFFECTIVE  DATE:  June  11,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  ]ean 
Kemp  or  Stephen  Bailey,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-4037  or  (202)  482- 
1102,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("Act") 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2000). 


Background 

On  October  31, 1994,  the  Department 
signed  an  agreement  with  the  GOU 
which  suspended  the  antidumping 
investigation  on  silicomanganese  frtim 
Ukraine.  See  Silicomanganese  frxjm 
Ukraine;  Suspension  of  Investigation  59 
FR  60951  (November  29,  1994).  In 
accordance  with  section  734(g)  of  the 
Act,  on  December  6, 1994,  the 
Department  published  its  final 
determination  of  sales  at  less  than  fair 
value  in  this  case.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicomanganese  From 
Ukraine.  59  FR  62711  (December  6, 
1994). 

On  November  30, 1999,  petitioner 
submitted  a  request  for  an 
administrative  review  pursuant  to  the 
notice  of  Antidumping  and 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation:  Opportunity 
to  Request  Administrative  Review,  64 
FR  62167  (November  16,  1999).  On 
December  28, 1999,  the  Department 
initiated  a  review  of  the  Agreement.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  64  FR  72644,  ["Initiation 
Notice").  On  December  5,  2000,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  Suspension  Agreement  on 
Silicomanganese  from  Ukraine  (65  FR 
75921)  {"Preliminary  Results").  The 
Department  is  conducting  this  review  in 
accordance  with  section  751(a)(1)  of  the 
Act. 

On  November  2, 1999,  the  Department 
initiated  [Notice  of  Inititation  of  Five- 
Year  "Sunset"  Reviews,  64  FR  59160) 
and  the  International  Trade  Commission 
("ITC")  instituted  [Silicon  Metal  From 
Argentina,  Brazil,  and  China  and 
Silicomanganese  From  Brazil,  China, 
and  Ukraine.  64  FR  59204,  59209)  a 
sunset  review  of  the  suspended 
antidumping  duty  investigation  on 
silicomanganese  from  Ukraine,  pursuant 
to  section  751(c)  of  the  Act.  As  a  result 
of  its  review,  on  September  27,  2000, 
the  Department  determined  [Final 
Results  of  Full  Sunset  Review: 
Silicomanganese  from  Ukraine,  65  FR 
58045)  that  termination  of  the 
agreement  on  silicomanganese  from 
Ukraine  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  notified  the  ITC  of  the  magnitude  of 
the  margin  likely  to  prevail  were  the 
agreement  terminated.  On  February  5, 
2001,  the  ITC  determined 
[Silicomanganese  from  Brazil,  China, 
and  Ukraine  Investigations  Nos.  731- 
TA-671-673  (Review),  66  FR  8981;  ITC 
Publication  #  3386)  that  termination  of 


Federal  Register/Vol.  66.  No.  112/Monday.  June  11,  2001 /Notices 


31207 


the  suspended  investigation  on 
silicomanganese  from  Ukraine  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time.  Therefore, 
on  February  16.  2001,  the  Department 
published,  [Continuation  of 
Antidumping  Duty  Orders  on  Silicon 
Metal  From  Brazil  and  China  anil  on 
Silicomanganese  From  Brazil  and 
China,  and  Continuation  of  Suspended 
Antidumping  Duty  Investigation  on 
Silicomanganese  From  Uhuine,  66  FR 
10669)  notice  of  continuation  of  the 
suspended  investigation  on 
silicomanganese  from  Ukraine,  pursuant 
to  section  751(c)  and  752  of  the  Act. 

Scope  of  Review 

I     The  merchandise  covered  by  this  • 
agreement  is  silicomanganese. 
Silicomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included,  within  the 
scope  of  this  agreement,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
agreement  covers  all  silicomanganese, 
regardless  of  its  tariff  classification. 
Most  silicomanganese  is  currently 
classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  ("HTS"). 
Some  silicomanganese  may  also 
currently  be  classifiable  under  HTS 
subheading  7202.99.5040.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  is 
November  1, 1998  through  October  31, 
1999. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  brief  td 
this  administrative  review  are  addressed 
in  the  "Issues  and  Decision 
Memorandum"  ("Decision 
Memorandum")  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  to  Faryar 
Shirzad,  Assistant  Secretary  for  Import 


Administration,  dated  June.  4.  2001. 
which  is  hereby  adopted  Ijy  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandimi  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  upon  our  analysis  of  the 
comments  received,  there  have  been  no 
changes  since  issuing  the  preliminary 
results. 

Final  Results  of  Review 

Section  751(a)(1)(C)  of  the  Act 
specifies  that  the  Department  shall 
"review  the  current  status  of,  and 
compliance  with,  any  agreement  by 
reason  of  which  an  investigation  was 
suspended*  *  *."  In  this  case  the 
Department  and  the  GOU  signed  the 
Agreement  suspending  the  antidumping 
duty  investigation  on  silicomanganese 
fi^m  Ukraine  on  October  31, 1994. 

As  discussed  in  the  Preliminary 
Results,  in  order  to  effectively  restrict 
the  volume  of  exports  of 
silicomanganese  from  Ukraine  to  the 
United  States,  the  Agreement  provides 
for  the  implementation  by  the  GOU  of 
certain  provisions  (Article  VII). 
Moreover.  Article  IX  of  the  Agreement 
(Monitoring)  requires  the  GOU  to 
"provide  to  the  Department  such 
information  as  is  necessary  and 
appropriate  to  monitor  the 
implementation  of  and  compliance  with 
the  terms  of  {the}  Agreement."  One  of 
the  tools  the  Department  uses  to 
monitor  the  Agreement  is  sales  reports 
filed  by  the  GOU.  Specifically,  the  GOU 
is  required  to  collect  and  provide  to  the 
Department  sales  data  on 
silicomanganese  from  Ukraine  to  the 
United  States,  in  the  home  market,  and 
to  covmtries  other  than  the  United  States 
in  the  format  specified  in  Appendix  B. 
Although  the  Agreement  specifies  that 
these  sales  reports  are  to  be  submitted 
to  the  Department  on  a  semi-annual 
basis,  subsequent  to  the  signing  of  the 
Agreement  the  GOU  agreed  to  submit 
the  sales  reports  on  a  quarterly  basis. 
See  Paris  Minutes,  Memorandum  of 
Consultations  Regarding  Administration 
of  the  Silicomanganese  Suspension 


Agreement.  (May  28. 1998),  attached  as 
exhibit  1  to  petitioner's  October  6,  2000 
letter. 

For  this  administrative  review,  we 
find  that  the  GOU  failed  to  provide  the 
Department  with  sales  reports  required 
by  the  Agreement.  The  GOU  failed  to 
submit  a  sales  report  due  December  1, 
1999.  The  GOU  also  denied  the 
Department's  request  that  sales  reports, 
placed  on  the  administrative  record  of 
the  Agreement  on  December  1, 1998, 
March  1, 1999,  May  31, 1999  and 
September  10, 1999,  also  be  placed  onto 
the  administrative  record  of  this  review. 
The  GOU  expressed  concern  that  the 
previously  submitted  sales  reports,  if 
submitted  in  this  review,  would  be 
released  to  the  general  public.  In  a 
public  letter  dated  February  14,  2001, 
the  GOU  pointed  out  that  disclosure  of 
"economic  activity"  and  "commercial 
secrets"  would  cause  damage  to 
Ukrainian  silicomanganese  producers 
Nikopol  Ferroalloys  ("Nikopol")  and 
Zaporizhzhya  Ferroalloys 
("Zaporizhzhya").  The  Department 
replied  to  this  letter  on  February  16. 
2001.  pointing  out  that  the  information 
contained  in  the  reports  would  be 
protected  by  administrative  protective 
order  (APO)  and  would  not  be  available 
to  the  general  public  as  part  of  this 
administrative  review. 

As  discussed  above,  these  sales 
reports  are  important  in  order  to 
determine  whether  or  not  the  GOU  has 
effectively  restricted  the  volume  of 
exports  of  silicomanganese  from 
Ukraine  to  the  United  States.  Despite 
the  Department's  letter  of  February  16, 
2001,  the  GOU  has  not  responded  to  the 
Department's  request  to  allow  these 
reports  to  be  placed  on  the 
administrative  record  of  this    • 
proceeding.  Moreover,  the  GOU  has 
never  submitted  the  sales  report 
required  on  December  1. 1999.  As  a 
result,  the  Department  does  not  believe 
the  GOU  has  acted  to  the  best  of  its 
ability  to  cooperate  in  this 
administrative  review. 

Section  776  (b)  of  the  Act  provides 
that,  in  selecting  bom  the  facts 
available,  adverse  inferences  may  be 
used  when  an  interested  party  fails  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  Because  the  GOU,  as 
discussed  above,  has  not  acted  to  the 
best  of  its  ability  in  this  administrative 
review,  the  Department  finds,  as  adverse 
facts  available,  that  the  GOU  is  not  in 
compliance  with  the  Agreement. 
Moreover,  we  note  that  the  GOU  has 
continued  its  pattern  of  non-compliance 
beyond  this  POR,  by  failing  to  file  any 
required  quarterly  sales  reports  since, 
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and  including,  the  report  required  on 
December  1,  1999. 

In  the  preliminary  results  of  this 
administrative  review,  the  Department 
stated,  "If  the  Department  makes  a  final 
determination  of  non-compliance,  it 
will  then  be  necessary  to  determine 
whether  this  non-compliance  rises  to 
the  level  of  a  violation  as  defined  in 
Article  XII  of  the  Agreement."  The 
Department  finds  non-compliance  on 
the  part  of  the  GOU  for  its  failure  to 
submit  the  December  1, 1999  sales 
report  and  its  failure  to  place  sales 
reports,  placed  on  the  administrative 
record  of  the  Agreement,  onto  the 
administrative  record  of  this  review.  In 
addition,  the  Department  views  the 
GOU's  ^liu«  to  provide  sales  reports 
for  any  of  the  reporting  periods  after 
December  1999  as  a  continuing  pattern 
of  uncooperative  behavior.  Article  XII  of 
the  Agreement  requires  that  prior  to 
making  a  determination  of  an  alleged 
violation,  the  Department  will  engage  in 
emergency  consultations  with  the  GOU. 
Therefore,  the  Department  has  requested 
emergency  consultations  with  the  GOU, 
consistent  with  Article  XII  of  the 
Agreement.  If,  pursuant  to  these 
consultations,  the  Department  finds  that 
the  GOU's  non-compliance  constitutes  a 
violation  piu^uant  to  section  351.209  of 
the  Department's  regiilations,  the 
Department  will  terminate  the 
Agreement  and  issue  an  antidumping 
duty  order. 

This  notice  is  published  in 
accordance  with  sections  751(a)  and 
777{i)oftheAct. 

Dated:  June  4.  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration . 

Appendix — List  of  Issues 

1.  Whether  the  GOU  has  failed  to  comply 
with  the  information  reporting  requirements 
of  the  Agreement. 

2.  Whether  the  GOU  has  foiled  to  establish 
and  maintain  the  required  regimes  necessary 
to  implement  the  price  and  volume 
restrictions  of  the  Agreement. 

3.  Whether  the  GOU's  failures  to  comply 
with  the  Agreement  constitute  violations  of 
the  Agreement. 

4.  Whether  the  GOU  has  effectively  given 
notice  of  termination  of  the  Agreement, 
requiring  the  Department  to  issue  an  order 
and  take  the  other  steps  required  when  an 
Agreement  has  been  violated. 

(FR  Doc.  01-14650  Filed  6-8-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on 
stainless  steel  bar  from  India.  This 
review  covers  sales  of  stainless  steel  bar 
to  the  United  States  by  Panchmahal 
Steel  Limited.  We  have  determined  that 
sales  have  been  made  below  normal 
value  during  the  review  period  of 
February  1, 1999,  through  January  31. 
2000. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  upon  our 
analysis  of  the  comments  received,  we 
have  not  made  any  changes  in  the 
margin  calculation  presented  in  the 
preliminary  results  of  review.  The  final 
weighted -average  dumping  margin  for 
the  company  under  review  is  listed 
below  in  the  section  entitled,  "Final 
Results  of  Review." 
EFFECTIVE  DATE:  June  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  21iv  or  Aimika  O'Hara,  Office  1. 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington  DC  20230; 
telephone  (202)  482-4207  or  (202)  482- 
3798,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  effective 
January  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  1999). 

Background 

On  February  5,  2001,  the  Department 
published  Stainless  Steel  Bar  From 
India;  Preliminary  Results  of 
Antidumping  Administrative  Review 


and  Partial  Rescission  of  Administrative 
Review,  66  FR  8939  (February  5,  2001) 
{"Preliminary  Results"),  and  invited 
parties  to  comment  on  these  results. 
Since  the  Preliminary  Results,  the 
following  events  have  occurred. 

On  March  7,  2001,  the  respondent. 
Panchmahal  Steel  Limited 
("Panchmahal")  submitted  a  case  brief. 
The  petitioners '  submitted  a  rebuttal 
brief  on  March  19.  2001. 

On  April  26.  2001.  the  Department 
issued  a  memorandum  addressing 
certain  allegations  regarding  our 
verification  in  the  respondent's  case 
brief  [see  "Panchmahal  Steel  Limited's 
Verification  Allegations,"  (April  26, 
2001)  from  Blanche  Ziv  to  Susan 
Kuhbach  which  is  on  file  in  the  Central 
Records  Unit  ("CRU")  in  Room  B-099  of 
the  Department)  ("Verification 
Allegations  Memo").  We  invited  parties 
to  comment  on  the  information 
presented  in  the  memorandum.  We 
received  no  comments. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act.  The  period 
of  review  ("POR")  is  February  1. 1999. 
through  January  31,  2000. 

Scope  of  the  Order 

Imports  covered  by  the  order  are 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  groimd,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,  or  other 
convex  polygons.  SSB  includes  cold- 
finished  SSBs  that  are  tinned  or  ground 
in  straight  lengths,  whether  produced 
from  hot-rolled  bar  or  frx>m  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars 
that  have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length. 


'  Al  Tech  Specialty  Steel  Corp.,  Carpenter 
Technology  Corp.,  Crucible  Specialty  Metals 
division.  Crucible  Materials  Corp.,  Electroalloy 
Corp.,  Republic  Engineered  Steels,  Slater  Steels 
Corp.,  Talley  Metals  Technology,  Inc.  and  the 
United  Steelworkers  of  America  (AFL-CIO/CLC). 
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which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

The  SSB  subject  to  the  order  is 
currently  classifiable  imder  subheadings 
7222.11.00.05,  7222.11.00.50, 
7222.19.00.05,  7222.19.00.50, 
7222.20.00.05,  7222.20.00.45, 
7222.20.00.75,  and  7222.30.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Use  of  Facts  Otherwise  Available 

Section  776(a)  of  the  Act  provides  that 
the  Department  shall  apply  "facts 
otherwise  available"  if,  inter  alia,  a 
respondent: 

(1)  withholds  information  that  has 
been  reouested; 

(2)  fails  to  provide  information  within 
the  deadlines  established,  or  in  the  form 
or  maimer  requested  by  the  Department, 
subject  to  subsections  (c)(1)  and  (e)  of 
Section  782; 

(3)  significantly  impedes  a 
proceeding;  or 

(4)  provides  information  that  caimot 
be  verified. 

Section  782(e)  of  the  Act  provides 
further  that  the  Department  shall  not 
decline  to  consider  information  that  is 
submitted  by  an  interested  party  and 
that  is  necessary  to  the  determination 
but  does  not  meet  all  the  applicable 
requirements  established  by  the 
Department  if — 

(1)  the  information  is  submitted  by 
the  deadline  established  for  its 
submission; 

(2)  the  information  can  be  verified; 

(3)  the  information  is  not  so 
incomplete  that  it  caimot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination; 

(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and 

(5)  the  information  can  be  used 
without  undue  difficulties. 

Thus,  if  any  one  of  these  criteria  is  not 
met,  the  Department  may  decline  to 
consider  the  information  at  issue  in 
making  its  determination. 

We  continue  to  find  that  the  use  of 
facts  available  is  necessary  in  this 
review  for  the  reasons  stated  in  the 
Preliminary  Results  (66  FR  8940),  in  the 
January  29,  2001  memorandum, 
"Application  of  Adverse  Facts  Available 
for  Panchmahal  Steel  Ltd."  from  Team 
to  Susan  Kuhbach  which  is  on  file  in 
the  CRU  ("Application  of  Adverse  Facts 


Available  Memo"),  and  in  the 
accompanying  memorandum,  "Issues 
and  Decision  Memo  for  the  Final  Results 
of  the  Administrative  Review  of 
Stainless  Steel  Bar  from  India"  from 
Richard  W.  Moreland  to  Fvyar  Shirzad 
("Decision  Memorandum"). 

As  noted  in  the  Preliminary  Results, 
(1)  Panchamahal  failed  to  report  certain 
home  market  sales;  (2)  Panchmahal's 
failure  to  prepare  for  verification 
impeded  the  verification  process  and 
resulted  in  many  items  not  being 
verified;  and  (3)  Absence  of  company 
officials  impeded  the  Department's 
ability  to  conduct  a  complete  sales  and 
cost  of  production  verification. 

For  the  reasons  stated  above,  we  find 
that  Panchmahal's  sales  and  cost 
information  is  substantially  unverified 
and  cannot  serve  as  a  reliable  basis  for 
calculating  export  price  or  normal 
value.  Therefore,  in  accordance  with 
section  776(a)(2)  of  the  Act,  we  find  that 
the  use  of  facts  otherwise  available  is 
warranted  because  Panchmahal 
withheld  information  requested  by  the 
Department,  Panchmahal  significantly 
impeded  this  proceeding,  and 
Panchmahal's  reported  sales  and  cost 
information  was  imverifiable. 
Furthermore,  for  the  reasons  stated  in 
the  Preliminary  Results  (66  FR  8940, 
8941),  we  also  find  that  Panchmahal's 
sales  and  costs  information  does  not 
meet  the  standeu'ds  for  consideration  of 
information  outlined  in  section  782(e)  of 
the  Act. 

In  determining  the  appropriate  facts 
available  to  assign  to  Panchmahal,  in 
accordance  with  section  776(b)  of  the 
Act,  we  find  that  Panchmahal  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information  throughout  this 
administrative  review  (see  Application 
of  Adverse  Facts  Available  Memo). 
Therefore,  we  determine  that  an  adverse 
inference  is  warranted  in  selecting  facts 
otherwise  available. 

As  adverse  facts  available,  we  have 
assigned  a  margin  of  19.54  percent  to 
Panchmahal.  This  margin  was 
calculated  for  Ferro  Alloys  Corporation 
Limited  ("Facor")  during  the  1998-1999 
administrative  review  and  represents 
the  highest  calculated  weighted-average 
margin  determined  for  any  firm  during 
any  segment  of  this  proceeding  (see 
Stainless  Steel  Bar  from  India;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  48965,  48968  (August  10,  2000) 
("Final  1998-1999  Review")). 

Information  from  prior  segments  of 
the  proceeding  constitutes  secondary 
information  and  section  776(c)  of  the 
Act  provides  that  the  Department  shall. 


to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  The  Statement  of 
Administrative  Action,  H.  Doc.  No.  103- 
316,  Vol.  1  at  870  (1994)  ("SAA")). 

To  corroborate  secondary  information,' 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  trom  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812.  6814  (February  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 

The  highest  calculated  margin  in  the 
history  of  this  proceeding  is  19.54 
percent  (see  Final  1998-1999  Review). 
In  this  review,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  facts 
available.  There  are  no  calculated 
margins  for  any  other  respondents  in 
this  administrative  review.  Therefore, 
for  the  reasons  stated  above,  we  find 
that  the  19.54  percent  rate  is 
corroborated  to  the  greatest  extent 
practicable  in  accordance  with  section 
776(c)  of  the  Act. 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Decision  Memorandum,  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
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which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tWs  review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
CRU.  In  addition,  a  complete  version  of 
the  Decision  Memorandum  can  be 
accessed  directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  the  Review 

We  determine  the  following  weighted- 
average  dumping  maigin  exists  for  the 
period  February  1,  1999,  through 
January  31,  2000: 


Manufacturer/exporter 

Margin 
(percent) 

Pandimahal  Steel  LiiTHled 

19.54 

Assessment  Rates 

The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service  to  assess 
antidumping  duties  on  appropriate 
entries  by  applying  the  assessment  rate 
to  the  entered  value  of  the  merchandise. 

Cash  Deposit  Rates 

The  following  deposit  requirements 
will  be  required  on  all  shipments  of 
stainless  steel  bar  from  India  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  effective  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  indicated 
above;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufactiuer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  12.45 
percent,  the  "all  others"  rate  established 
in  the  less-than-fair-value  investigation 
[see  Stainless  Steel  Bar  from  India;  Final 
Detennination  of  Sales  at  Less  Than 


Fair  Value.  59  PR  66915  (December  28, 
1994)). 

These  cash  deposit  requirements, 
when  imposed, "shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(fi(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presimiption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/ destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
detennination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i}(l)oftheAct. 

Dated:  June  6.  2001. 

Faryar  Shirzad. 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Ust  of  Comments  and  Issues  in  the  Decision 
Memorandum 

Comment  1:  Home  Market  Sales  of  Bright  Bar 
Comment  2:  Preparation  and  Availability  of 

Information 
Comment  3:  Availability  of  Company  Staff 

During  Verification 
Comment  4:  Timing  of  Verification 
Comment  5:  Use  of  Adverse  Facts  Available 
Comment  6:  Other  Factual  Allegations 

|FR  Doc.  01-14649  Filed  6-8-01;  8:45  am] 
WLUNG  COOC  3610-O8-P 


DEPAFmiENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-829] 

Stainless  Steel  Wire  Rod  From  the 
Republic  of  Korea:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  or  Karine  Gziryan  at 
(202)  482-5346  and  (202)  482-4081, 
respectively.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Ave,  NW., 
Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  1 20  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  time  limit  for 
the  preliminary  determination  to  a 
maximum  of  365  days  and  for  the  final 
determination  to  180  days  (or  300  days 
if  the  Department  does  not  extend  the 
time  limit  for  the  preliminary 
determination)  from  the  date  of 
publication  of  the  preliminary 
determination. 

Backffx>und 

On  November  30,  2000,  the 
Department  published  a  notice  of 
initiation  of  administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  wire  rod  from  the  Republic  of 
Korea,  covering  the  period  September  1 , 
1999,  Uirough  August  31,  2000  (  65  FR 
71299).  The  preliminary  results  are 
currendy  due  no  later  than  June  2,  2001. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
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than  September  30,  2001.  See  Decision 
Memorandum  from  Holly  A.  Kuga  to 
Bernard  T.  Carreau  dated  concurrently 
with  this  notice,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building.  We 
intend  to  issue  the  final  residts  no  later 
than  120  days  after  the  publication  of 
the  preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  May  22,  2001. 

Bernard  T.  Carreau. 

Deputy  Assistant  Secretary,  Import 
Administration,  Group  II. 

IFR  Doc.  01-14647  Filed  6-8-01;  8:45  am) 

BHJJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-201-828] 

Welded  Large  Diameter  Line  Pipe  From 
Mexico:  Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Investigation 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  postponement  of 
preliminary  determination  of 
antidumping  duty  investigation. 

EFFECTIVE  DATE:  May  25,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Johnson  at  (202)  482-3818;  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Statutory  Time  Limits 

Section  733(b)(1)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  issue  the  preliminary 
determination  of  an  antidumping  duty 
investigation  within  140  days  after  the 
date  of  initiation.  However,  if  the  case 
is  extraordinarily  complicated  and 
additional  time  is  necessary  to  make  the 
preliminary  determination,  and  the 
parties  concerned  are  cooperating  in  the 
investigation,  section  733(c)(1)(B)  of  the 
Act  allows  the  Department  to  extend  the 
time  limit  for  the  preliminary 
determination  until  not  later  than  190 
days  after  the  date  of  initiation. 

Background 

On  January  30,  2001,  the  Department 
initiated  the  above-referenced 
investigation.  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Welded  Large  Diameter  Line  Pipe  from 


Mexico  and  Japan,  66  FR  11266 
(Febmary  23,  2001).  The  preliminary 
determinations  are  currenUy  due  no 
later  than  June  19,  2001. 

Extension  of  Preliminary  Determination 

The  Department  has  now  concluded, 
consistent  with  section  733(c)(1)(B)  of 
the  Act,  that  this  investigation  is 
extraordinarily  complicated,  and  that 
additional  time  is  necessary  to  issue  the 
preliminary  determination  due  to  the 
complexity  of  certain  issues  raised  in 
these  cases,  including  the  complexity  of 
the  transactions  to  be  investigated  and 
adjustments  to  be  considered  and  the 
novelty  of  the  issues  presented. 
Specifically,  the  Department  must 
investigate  complicated  matters  of 
affiliation  between  the  respondent  and 
another  producer.  Simultaneously,  it 
must  analyze  and  respond  to 
petitioners'  recent  allegation  of  sales- 
below-cost. 

Therefore,  in  light  of  the  fact  that  the 
parties  to  this  proceeding  have  been 
cooperating,  pursuant  to  section 
733(c)(1)  of  the  Act,  and  that  additional 
time  is  necessary  to  make  this 
preliminary  determination  in 
accordance  with  section  733(c)(l)(B)(ii) 
of  the  Act,  the  Department  is  postponing 
the  deadline  for  issuing  this 
determination  until  August  8,  2001. 

Dated:  June  4,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-14646  Filed  6-8-01;  8:45  am] 

BNJJNQ  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5  P.M. 
in  Room  4211,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

Docket  Number:  01-01 1 .  Applicant: 
The  Bumham  Institute,  10901  North 
Torrey  Pines  Road,  Building  #7,  La  Jolla, 
CA  92037.  Instrument:  Brain  Slice 
Physiology  Setup.  Manufacturer:  Luigs 
and  Neumann,  Germany.  Intended  Use: 
The  instrument  is  intended  to  be  used 
to  prepare  acute  slices  of  the  rat  and 
mouse  brain.  These  slices  will  then  be 
visualized  under  the  microscope, 
microelectrodes  will  be  inserted  into 
single,  optically  identified  nerve  cells 
and  stimulation  electrodes  placed  in 
other  identified  regions  of  the  brain 
slice.  The  main  research  objective  is  to 
imderstand  neuronal  information 
acquisition,  processing  and  storage  in 
the  mammalian  brain  under 
physiological  and  pathological 
conditions.  A  main  focus  will  be  on 
brain  structures  involved  in  «ensory 
perception,  memory  storage  and  motor 
control.  In  addition,  the  instrument  will 
be  used  for  guided  research  training  for 
graduate  and  undergraduate  students  in 
the  course  BISP  199.  Application 
accepted  by  Commissioner  of  Customs: 
May  4,  2001. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  01-14651  Filed  &-8-01;  8:45  am] 

BILUNG  CODE  3S10-^>S-i> 


DEPARTMENT  OF  COMMERCE 

Intemational  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

agency:  NAFTA  Secretariat,  United 
States  Section,  Intemational  Trade 
Administration,  Department  of 
Commerce. 

action:  Notice  of  consent  motion  to 
terminate  the  panel  review  of  the  final 
antidumping  duty  administrative  review 
made  by  the  Intemational  Trade 
Administration,  respecting  cut-to-length 
carbon  steel  plate  from  Canada 
(Secretariat  File  No.  USA-CDA-00- 
1904-01). 

summary:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  May  11,  2001. 
No  panel  has  been  appointed  to  this 
panel  review.  Pursuant  to  Rule  71(2)  of 
the  Rules  of  Procedure  for  Article  1904 
Binational  Panel  Review,  this  panel     ^ 
review  is  terminated. 
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FOR  FURTHER  MFORMATKNI  CONTACT: 

Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  detenninations  in 
antidimiping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  Uie  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  May  29.  2001. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
IFR  Doc.  01-14540  Filed  6-8-01;  8:45  am) 

aiUJNa  CODE  3S10-OT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review. 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  consent  motion  to 
terminate  the  panel  review  of  the  final 
antidumping  duty  administrative  review 
made  by  the  International  Trade 
Administration,  respecting  cut-to-length 
carbon  steel  plate  from  Canada 
(Secretariat  File  No.  USA-CDA-01- 
1904-01). 

SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  May  11,  2001. 
No  panel  has  been  appointed  to  this 
panel  review.  Pursuant  to  Rule  71(2)  of 
the  Rules  of  Procedure  for  Article  1904 


Binational  Panel  Review,  this  panel 
review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  ex{}editiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  May  29.  2001. 
Caratina  L.  Alston, 

United  States  Secretary,  NAFTA  Secretariat. 
[FR  Doc.  01-14541  Filed  6-8-01;  8:45  am] 

BtUJNG  OOOC  3S1»-GT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Solicitation  of  Comments  on 
Modification  of  Worsted  Wool  Fabric 
Tariff  Rate  Quotas 

AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 
ACTION:  Notice  of  solicitation  of 
comments  on  a  request  for  modification 
of  tariff  rate  quota  limitations  on  the 
import  of  certain  worsted  wool  fabrics. 

DATES:  To  be  considered,  comments 
must  be  received  or  postmarked  by  5:00 
p.m.  on  July  2,  2001 
ADDRESSES:  Comments  must  be 
submitted  to:  Deputy  Assistemt 
Secretary  for  Textiles,  Apparel  and 
Consumer  Goods  Industries,  Room 
3001,  United  States  Department  of 
Commerce,  Washington,  D.C.  20230.  Six 
copies  of  comments  should  be 
submitted. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Sergio  Botero,  Ofiice  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

The  Department  of  Commerce 
(Department)  hereby  solicits  comments 
on  a  request  for  an  increase  in  the 
limitations  on  the  quantity  of  imports  of 
certain  worsted  wool  fabric  under  the 
2001  tariff  rate  quotas  established  by  the 
Trade  and  Development  Act  of  2000.  To 
be  considered,  comments  must  be 
received  or  postmarleed  by  5:00  p.m.  on 
July  2,  2001  and  must  comply  vdth  the 
requirements  of  15  CFR  340  (66  FR 
6459,  published  January  22,  2001). 
Thirty  days  after  the  end  of  the 
comment  period,  the  Department  will 
determine  whether  the  limitations 
should  be  modified. 
SUPPLEMENTARY  INFORMATION: 

1.  Baclcground 

Title  V  of  the  Trade  and  Development 
Act  of  2000  (the  Act)  creates  two  tariff 
rate  quotas,  providing  for  temporary 
reductions  in  the  import  duties  on  two 
categories  of  worsted  wool  fabrics 
suitable  for  use  in  making  suits,  suit- 
type  jackets,  or  trousers.  For  worsted 
wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (new 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  heading 
9902.51.11),  the  reduction  in  duty  is 
limited  to  2,500,000  square  meter 
equivalents  per  year.  For  worsted  wool 
fabric  with  average  fiber  diameters  of 
18.5  microns  or  less  (new  HTS  heading 
9902.51.12),  the  reduction  is  limited  to 
1,500,000  square  meter  equivalents  per 
year.  Both  these  limitations  may  be 
modified  by  the  President,  not  to  exceed 
1,000,000  square  meter  equivalents  per 
year  for  each  tariff  rate  quota. 

The  Act  requires  the  annual 
consideration  of  requests  by  U.S. 
manufacturers  of  men's  or  boys'  worsted 
wool  suits,  suit-type  jackets  and  trousers 
for  modification  of  the  Limitations  on 
the  quantity  of  fabric  that  may  be 
imported  imder  the  tariff  rate  quotas, 
and  grants  the  President  the  authority  to 
proclaim  modifications  to  the 
limitations.  In  determining  whether  to 
modify  the  limitations,  specified  U.S. 
market  conditions  with  respect  to 
worsted  wool  fabric  and  worsted  wool 
apparel  must  be  considered.  On  January 
22,  2001,  the  Department  published 
regulations  establishing  procedures  for 
considering  requests  for  modification  of 
the  limitations.  66  FR  6459,  15  CFR  340. 

On  March  29,  2001,  the  Department 
published  a  notice  in  the  Federal 
Register  soliciting  requests  for 
modification  of  the  tariff  rate  quota 
limitations.  The  Department  received 
one  such  request,  from  Hartmarx 


Federal  Register /Vol.  66.  No.  112 /Monday,  June  11.  2001 /Notices 


31213 


Corporation,  Hickey-Freeman  and  the 
Tailored  Clothing  Association.  This 
request  was  for  the  maximum  increase 
(1,000,000  square  meters)  in  each  of  the 
two  tariff  rate  quota  limitations  (HTS 
9902.51.11  and  HTS  9902.51.12).  A 
simimary  of  this  request,  based  on  the 
requesters'  executive  simunary,  is 
provided  below.  The  full  text  of  the 
request  and  exhibits,  with  the  exception 
of  business  confidential  information,  is 
available  for  inspection  between  9:00 
a.m.  and  4:30  p.m.  in  Room  2233, 
United  States  Department  of  Commerce, 
1401  Constitution  Avenue,  Washington 
D.C.  20230. 

Comments  may  be  submitted  by  any 
interested  person,  including  U.S. 
manufacturers  of  worsted  wool  fabric, 
wool  yam,  wool  top  and  wool  fiber. 
Comments  must  comply  with  the 
requirements  of  15  CFR  340.  If  the 
person  submitting  comments  is  a 
domestic  producer  of  worsted  wool 
fabric,  comments  should  include,  to  the 
extent  available,  the  following 
information  for  each  limitation  with 
respect  to  which  comments  are  being 
made:  (1)  A  list  of  domestic 
manufacturers  of  worsted  wool  suits, 
suit-type  jackets,  or  trousers  for  whom 
orders  were  filled  during  the  twelve 
months  prior  to  the  submission  of  the 
comments,  the  date  of  such  orders,  the 
total  quantity  ordered  and  supplied  in 
square  meters  of  domestically  produced 
worsted  wool  fabric  and  of  imported 
worsted  wool  fabric,  and  the  average 
price  received  per  square  meter  of 
domestically  produced  worsted  wool 
fabric  and  of  imported  worsted  wool 
fabric  for  such  orders;  2)  A  list  of  all 
requests  to  purchase  worsted  wool 
fabric  during  the  twelve  months  prior  to 
the  submission  of  the  comments  that 
were  rejected  by  the  person  submitting 
the  comments,  indicating  the  dates  of 
the  requests,  the  quantity  requested,  the 
price  quoted,  and  the  reasons  why  the 
request  was  rejected;  3)  Data  indicating 
the  increase  and/or  decrease  in 
production  and  sales  for  the  most  recent 
six  month  period  for  which  data  is 
available  and  the  comparable  six  month 
period  in  the  previous  year  of 
domestically-produced  worsted  wool 
fabrics  used  in  the  production  of 
worsted  wool  suits,  suit-type  jackets  and 
trousers;  4)  Evidence  of  lost  sales  due  to 
the  temporary  duty  reductions  on 
certain  worsted  wool  fabric  under  the 
tariff  rate  quotas;  and  5)  Other  evidence 
of  the  ability  of  domestic  producers  of 
worsted  wool  fabric  to  meet  the  needs 
of  the  manufacturers  of  worsted  wool 
suits,  suit-type  jackets  and  trousers  in 
terms  of  quantity,  variety,  etc. 

Comments  must  be  accompanied  by  a 
statement  by  the  person  submitting  the 


request  (if  a  natural  person),  or  an 
employee,  officer  or  agent  of  the  legal 
entity  submitting  the  request,  with 
personal  knowledge  of  the  matters  set 
forth  therein,  certifying  that  the 
information  is  complete  and  accurate, 
signed  and  sworn  before  a  Notary 
Public,  and  acknowledging  that  false 
representations  to  a  federal  agency  may 
result  in  criminal  penalties  under 
federal  law. 

Any  business  confidential 
information  provided  that  is  marked 
business  coniidential  will  be  kept 
confidential  and  protected  from 
disclosure  to  the  full  extent  permitted 
by  law.  To  the  extent  business 
confidential  information  is  provided,  a 
non-confidential  submission  should 
also  be  provided,  in  which  business 
confidential  information  is  summarized 
or,  if  necessary,  deleted. 

n.  Summary  of  Request 

The  following  is  based  on  the 
executive  simunary  to  the  request 
submitted  by  Hartmarx  Corporation  and 
Hickey-Freeman.  on  behalf  of 
themselves  and  the  Tailored  Clothing 
Association.  The  request  is  dated  April 
11,  2001  and  requests  the  maximum 
possible  increase  (1.000,000  square 
meters)  in  each  of  the  two  tariff  rate 
quotas  (HTS  9902.58.11  and  HTS 
9902.58.12). 

The  request  states  that  the  current 
tariff  rate  quota  limitations  are 
significantly  less  than  the  quantity 
required  by  the  industry  at  the  time  the 
Trade  and  Development  Act  of  2000  was 
enacted.  The  request  notes  that  at  the 
time  of  enactment,  there  was  a  dispute 
between  the  domestic  textile  mills  and 
apparel  manufacturers  as  to  the  quantity 
of  such  fabric  that  was  being  imported 
and  the  request  claims  that  the  petition 
process  was  intended  to  provide  an 
opportunity  to  determine  appropriate 
limitations  that  offer  sufficient 
protections  to  domestic  textile 
producers  while  accommodating  the 
import  needs  of  domestic  apparel 
manufacturers.  The  request  states  that 
the  industrys'  fabric  import  needs 
demonstrably  exceed  the  current 
limitations,  that  the  U.S.  textile  industry 
is  imable  or  unwilling  to  produce 
adequate  supplies  of  worsted  wool 
fabric,  and  that  the  tariff  rate  is  causing 
severe  harm  to  domestic  apparel 
manufacturers. 

The  request  claims  that  since 
enactment,  the  domestic  textile  industry 
has  significantly  reduced  its 
commitment  to  be  a  supplier  to  the 
requesters'  industry,  stating  that  in  the 
last  12  months  there  has  been  a 
significant  reduction  in  the  production 
of  worsted  wool  fabric  suitable  for  use 


in  men's  and  boys'  tailored  clothing  and 
that  the  two  remaining  U.S.  mills  have 
significantly  reduced  their  supply  of 
worsted  wool  fabric  to  the  industry.  The 
request  states  that  despite  claims  by 
domestic  mills  that  there  has  been 
insufficient  time  to  determine  the 
impact  of  the  tariff  rate  quota  limitations 
on  the  market,  the  industry  has 
commenced  and  completed  i*s  fabric 
purchases  for  12  months  of  pixxluction 
(two  full  seasonal  purchases)  since  the 
enactment  of  the  Act,  fabric  imports  that 
will  fully  benefit  from  the  tariff  rate 
quotas  because  they  will  enter  diuing 
the  2001  calendar  year.  It  states  that  a 
third  season  of  designing  and 
purchasing  fabric  offerings  will  be 
complete  by  the  time  the  petition 
process  is  concluded.  It  claims  that  one 
major  domestic  worsted  wool  fabric 
producer,  for  example,  was  aware  of  this 
timetable  when  it  described  its 
reduction  of  offerings  for  the  spring  of 
2000,  but  now  ignores  the  purchasing 
and  production  cycles  that  have  existed 
at  least  as  long  as  the  requesters  have 
been  in  business. 

The  request  states  that  in  the  month 
of  January  2001,  729.031  square  meters 
of  fabric  described  in  HTS  heading 
9902.51.12  was  imported,  imports 
which  are  subject  to  a  1.5  million  square 
meter  limitation  for  the  12-month 
period  beginning  in  January  It  also 
claims  that  the  textile  industry  has 
conceded  that  the  majority  of  these 
fabrics  (i.e.,  those  of  these  finer  yam 
diameters)  are  used  in  the  production  of 
men's  and  boys'  suits,  suit-type  jackets, 
and  trousers.  The  request  states  that  one 
month  of  imports  is  consuming  nearly 
50%  of  the  ciurent  tariff  rate  quota 
limitation  and  that  imports  for  the  fall 
2002  season,  already  underway  in 
January  2001,  will  likely  consume  more 
than  this  entire  limitation  even  after 
adjusting  for  duty-free  imports. 

The  request  claims  that  government 
statistics  also  demonstrate  the 
inadequacy  of  the  limitation  on  fabric 
described  in  HTS  heading  9902.51.11. 
In  January  2001, 1.161.603  square 
meters  of  such  fabric  was  imported. 
This  is  about  45%  of  the  limitation  for 
the  12-month  period  beginning  in 
January.  The  request  states  that  while 
not  all  of  this  fabric  will  be  used  in 
men's  and  boys'  tailored  clothing,  a 
significant  amount  will  be  so  used  and 
that  this  one-month's  worth  of  import 
data  demonstrates  that  domestic  apparel 
manufectvuers  lack  sufficient 
domestically  made  worsted  wool 
fabrics.  The  request  states  that  two 
remaining  worsted  wool  mills  in  the 
U.S.  are  the  only  suppliers  for  both  the 
women's  and  men's  tailored  clothing 
industries. 
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The  request  states  that  the  textile 
industry  claims  that  there  is  a  need  for 
a  full  year's  worth  of  statistics  before 
considering  requests  for  increases  in  the 
limitations.  The  request  states  that 
because  of  the  lag  time  in  the  reporting 
of  these  statistics  by  the  government,  the 
textile  industry's  argument  would 
require  the  industry  to  wait  until  March 

2002  before  starting  the  petition 
process — delaying  the  full  impact  (i.e.,  a 
full  season's  cycle  of  fabric  purchase 
through  delivery)  of  any  relief  until  the 

2003  fall  line  at  the  earliest.  The  request 
states  that  this  argument  is  contrary  to 
the  statute  and  the  facts  at  hand, 
including  published  government 
statistics,  which  demonstrate  the  need 
to  modify  the  limitation. 

The  request  argues  that  the  current 
tariff  rate  quota  limitations  placed  on 
U.S.  domestic  apparel  makers  are 
significantly  less  than  the  limitations 
the  U.S.  government  has  granted 
competitors  in  Canada  and  Mexico  and 
that,  despite  these  larger  tariff  rate 
quotas,  Canadian  and  Mexican  apparel 
makers  still  export  worsted  wool 
apparel  made  of  non-NAFTA  fabrics  in 
excess  of  their  limitations  and  pay  MFN 
duty  rates. 

The  request  states  that  the  requesters' 
industry  continues  to  suffer  losses  to 
foreign  competitors  who  have  access  to 
the  same  fabrics  at  the  same  prices  but 
at  lower  duty  rates.  It  claims  that  since 
enactment  of  the  Act,  the  industry  has 
continued  to  lose  major  production 
facilities  to  foreign  competition  and 
Canada  has  responded  to  the  Act  by 
processing  three  different  tariff 
reduction  proposals  and  restructuring 
its  tariff  rate  quota  program  under 
NAFTA,  all  aimed  at  bestowing  tariff 
advantages  over  competing  U.S. 
production. 

The  request  notes  that  an  increase  in 
the  limitations  by  2  million  square 
meters  for  fabric  under  HTS  headings 
9902.51.11  and  9902.51.12  will  not  be 
sufficient  to  supply  the  industry's  needs 
in  2001.  Because  of  the  demand  for 
significant  quantities  of  imported 
fabrics,  the  request  claims  that 
proclaiming  the  maximimi  increase  in 
the  limitation  does  not  pose  a  potential 
economic  threat  to  the  domestic  textile 
mills.  Under  the  modification  requested, 
the  request  states  that  the  domestic 
textile  industry  will  remain  fully 
protected  with  high  tariff  rates  on 
significant  imports  on  which  the 
industry  will  continue  to  rely,  and  with 
still  meaningful  tariff  rates  on  imports 


under  the  titriff  rate  quotas.  Even  if  the 
domestic  textile  industry  were  to  return 
its  domestic  production  to  levels  that 
haven't  existed  for  decades,  the  request 
avers  that  the  limitations  with  the 
requested  modification  will  still  not 
fully  satisfy  the  needs  of  domestic 
tailored  clothing  manufact\irers. 

Index  of  Exhibits  Presei^ted  With 
THE  Petition  for  Modification  to 
Limitations  on  Tariff  Rate 
ouoTAS  FOR  Certain  Worsted 
Wool  Fabrics 


Exhibit  1 :  Data  on  domestic  produc- 

tion, Imports,  and  import 
prices  for  worsted  wool 
^  fabric 

Exfiibit  2:  Data  on  domestic  produc- 

tion, imports  from  Can- 
ada and  Mexico,  and  im- 
ports from  the  worid  for 
selected  wool  apparel 

Exhibit  3:  Data  on  total  U.S.  con- 

sumption of  selected 
wool  apparel 

Exhibit  4:  Statement  t>y  ttie  American 

Textile  Manufacturers  In- 
stitute on  extending  duty- 
free entry  to  apparel 
sewn  in  the  CBI  region 

Exhibit  5:  News  release  and  article 

on  reorganization  of  Bur- 
lington irxJustries'  ap- 
parel fabrics  business. 

Exhibit  6:  Letter  and  information  on 

Burlington  Industries' 
worsted  wool  fabric  pro- 
duction 

Exhibit  7:  Article  on  Burlington  Indus- 

tries' credit  ratings 

Exhibit  8:  News  release  on  Burlington 

Industries'  Five-Point  Im- 
provement Plan 

Exhibit  9:  Transcript  of  Buriington  In- 

dustries' investor  con- 
ference call  regarding 
transfer  of  operations 
from  U.S.  facilities  to 
Mexico 

Exhibit  10:  Information  on  Buriington 

Industries'  reduction  in 
U.S.  synthetic  fabric  and 
worsted  wool  fabric  ca- 
pacity 

Exhibit  1 1 :  Article  on  Buriington  Indus- 

tries' debt  ratings 

Exhibit  12:  Letters  from  U.S.  suit  man- 

ufacturers regarding  do- 
mestic sources  of  wor- 
sted wool  fabric 

Exhifort  13:  Canadian  Govemment  re- 

port on  requested  tariff 
relief  for  woven  fabrics  of 
combed  wool  and  of 
combed  fine  animal  hair 
imported  into  Canada 


Index  of  Exhibits  Presented  With 
THE  Petition  for  Modification  to 
Limitations  on  Tariff  Rate 
quotas  for  certain  worsted 
Wool  Fabrics— Continued 


Exhil)it  14:  Article  on  increased  de- 

mand for  superfine  fat>- 
rics  in  men"s  tailored 
clothing 

Exhibit  1 5:  Letter  and  chart  regarding 

grade  of  fatMic  imported 
by  U.S.  producers  of 
suits  and  grade  of  iabnc 
in  suits  available  for  sale 
in  the  U.S. 

Exhibit  16:  Articles  on  plant  closures  in 

the  U.S.  tailored  clothing 
industry  and  Increasing 
Canadian  exports  of 
menswear  to  ttie  U.S. 
martlet 

Exhibit  17:  Data  on  utilization  of 

NAFTA  tariff  prefererKe 
levels  for  textiles  and  ap- 
parel 

Exhibit  18:  Notices  regarding  the  Ca- 

nadian Government's  ad- 
ministration of  NAFTA 
tariff  preference  levels 
for  textiles  and  clothing 

Exhibit  19:  Article  on  Canada's  alloca- 

tion of  tariff  preference 
levels 

Exhibit  20:  Canadian  Govemn>ent  re- 

port on  request  for  tariff 
relief  on  woven  fabrics  of 
comt>ed  wool  and  of 
combed  fine  animal  hair 
Imported  Into  Canada 

Exhibit  21 :  Canadian  Govemment  re-    . 

port  on  request  for  tariff 
relief  on  dyed  woven  fat>- 
ric  of  rayon  imported  Into 
Canada 

Exhibit  22:  Infomnation  relating  to  re- 

quest for  tariff  relief  on 
certain  wool  fabrics  im- 
ported into  Canada 

Exhibit  23:  Fabric  order  and  pur- 

cfiasing  dates 

Exhibit  24:  Statement  of  the  Wool 

Fiber,  Yam,  Fabric  Coali- 
tion opposing  wool  fabric 
tariff  reductions 

Exhibit  25:  Articles  on  growlr)g  con- 

sumer interest  In  men's 
suits 

Dated:  June  5.  2001. 
Michelle  O'Neill. 

Acting  Assistant  Secretary  for  Tmde 
Development,  Department  of  Commerce. 
[PR  Doc.  01-14578  Filed  6-8-01:  fl:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

intent  To  Prepare  an  Environmental 
Impact  Statement  on  the  Proposed 
Indiana  Coastal  Zone  Management 
Program 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce. 
ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  as 
required  under  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321,  et  seq.  (NEPA). 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  on  the 
proposed  approval  of  the  Indiana  Lake  . 
Michigan  Coastal  Program  (LMCP) 
imder  the  provisions  of  section  306  of 
the  Federal  Coastal  Zone  Management 
Act  of  1972,  as  amended,  16  U.S.C. 
1455.  The  Lake  Michigan  Coastal 
Program  (LMCP)  is  the  result  of  much 
effort  made  by  federal,  state,  and  local 
agencies,  and  the  participation  and 
contribution  of  local  citizens.  It  is  also 
a  significant  step  in  Indiana's  efforts  to 
develop  a  partnership  with  the  federal 
Coastal  Zone  Management  Program. 

Federal  approval  of  the  LMCP  would 
make  the  State  eligible  for  program 
administration  grant  funds  and  require 
that  Federal  actions  be  consistent  with 
the  Programs. 

The  LMCP  is  a  dynamic  plan  that  will 
continue  to  be  updated  to  reflect  the 
priorities  of  Indiana's  coastal  region. 
Through  continuing  public  participation 
an  comment,  the  LMCP  will  enhance 
the  state's  role  in  planning  and 
managing  natural  and  cultural  resotut:es 
and  building  partnerships  between 
federal,  state  and  local  agencies  and 
organizations. 

Federal  alternatives  will  include 
delaying  or  denying  approval  if  certain 
requirements  of  the  Coastal  Zone 
Management  Act  have  not  been  met. 
State  alternatives  include  the  possibility 
of  modifying  parts  of  the  Program  or 
withdrawal  of  the  request  for  Federal 
approval. 

m  order  to  determine  the  scope  and 
significance  of  issues  to  be  addressed  in 
the  DEIS,  the  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM) 
hereby  solicits  comments  on  the 
proposed  action,  particularly  with 
respect  to  the  following  issues: 

(1)  The  adequacy  of  the  scope  and 
geographic  coverage  of  the  Program's 
laws  and  regulations  to  manage  impacts 
on  wetlands,  beaches,  and  other 
vulnerable  natural  resources; 


(2)  The  adequacy  of  the  mechanisms 
for  State  agency  coordination  and 
considtation  in  order  to  effectively 
implement  the  LMCP;  and 

(3)  The  adequacy  of  the  mechanisms 
for  ensuring  State  agency  consistency 
with  the  policies  of  the  LMC  and 
resolving  conflicts  between  agencies. 

NOAA  and  IDNR  invite  the  general 
public,  federal  agencies.  Native 
American  tribes,  state  and  local 
governments  and  agencies,  and  all  other 
interested  panties  to  comment  on  the 
scope  of  this  EIS.  The  manner  in  which 
the  state  proposes  to  address  the  above 
requirements  will  be  presented  in  the 
state  public  review  draft  EIS  of  the 
LMCP,  to  be  made  available  in  the 
Summer  2001.  Copies  of  the  state  draft 
dociunent  will  also  be  available  from 
OCRM. 

DATES:  The  public  scoping  period  begins 
with  the  publication  of  this  notice  in  the 
Federal  Register.  Persons  or 
organizations  wishing  to  submit  written 
conament  should  do  so  by  September  10, 
2001.  Comments  received  after  that  date 
will  be  considered  to  extent  practicable. 

NOAA  and  IDNR  will  conduct  public 
scoping  meetings  in  Michigan  Ci^, 
Highland,  and  Portage,  Indiana,  to 
provide  the  public  with  information 
about  the  proposed  project  and  to 
receive  oral  and  written  conunents  on 
the  scope  of  the  EIS,  including 
alternatives  and  environmental  issues 
that  NOAA  and  IDNR  should  consider. 
The  dates,  times  and  locations  for  these 
public  meetings  will  be  announced  in 
local  media  at  least  30  days  prior  to  the 
meeting  dates. 
Scoping  meetings  are  scheduled  as 

follows: 

1.  Tuesday,  June  26,  2001,  7  p.m.. 
Holiday  Inn,  Michigan  City,  IN. 

2.  Wednesday,  June  27,  2001,  7  p.m.. 
Wicker  Park,  Highland,  IN. 

3.  Thursday,  June  28,  2001,  7  p.m., 
Woodland  Park.  Portage.  IN 

In  order  to  facilitate  an  understanding 
of  the  program's  objectives.  IDNR 
personnel  will  be  available  at  the 
scoping  meetings  to  explain  the  program 
to  the  public  and  answer  questions. 
INDR  will  designate  a  facilitator  for  the 
scoping  meetings.  At  the  opening  of 
each  meeting,  the  facilitator  will 
establish  the  order  of  speakers  and  will 
annoimce  any  additional  procedures 
necessary  for  conducting  the  meeting. 
To  ensure  that  all  persons  wishing  to 
make  a  presentation  are  given  the 
opportunity  to  speak,  a  five-minute 
limit  may  be  enforced  for  each  speaker, 
with  the  exception  of  public  officials 
and  representatives  of  groups,  who  will 
be  allotted  ten  minutes  each.  IDNR 
encourages  those  providing  oral 


comments  to  also  submit  them  in 
writing.  Comment  cards  will  be 
available  at  the  meetings  for  those  who 
prefer  to  submit  their  conmients  in 
written  form.  Speakers  may  be  asked 
clarifying  questions  to  ensure  that  IDNR 
representatives  fully  understand  the 
comments  and  suggestions  made  by 
meeting  participants,  but  the  scoping 
meeting  will  not  be  conducted  as 
evidentiary  hearings. 

The  review  process  will  also  include 
three  additional  public  meetings  on  the 
draft  EIS  to  be  held  in  northwest 
Indiana  this  Fall  in  which  the  public 
can  learn  more  about  the  LMCP.  The 
general  public,  stakeholders  and 
interested  organizations  will  be  asked  to 
offer  conunents  on  the  plan.  Submitted 
comments  will  be  recorded  and 
incorporated  into  a  draft  Environmental 
hnpact  Statement  (EIS).  The  draft  will 
be  presented  at  additional  public 
meeting  for  further  review.  Revisions 
will  be  made  to  the  draft  EIS  and  a  final 
EIS  will  be  developed. 

SUPPLEMENTARY  INFORMATION:  The  State 
of  Indiana  is  proposing  to  develop  an 
Indiana  Lake  Michigan  Coastal  Program 
based  on  Indiana's  existing  laws  and 
policies  and  to  participate  in  the  Coastal 
Zone  Management  Program  (CZMP). 
The  CZMP),  established  in  1972,  is  a 
partnership  between  coastal  states  and 
the  National  Oceanic  and  Atmospheric 
Administration.  The  CZMP  is  a  unique 
federal-state  partnership  that  provides  a 
proven  basis  for  protecting,  restoring, 
and  responsibly  developing  the  nation's 
important  and  diverse  coastal 
communities  and  resources.  Currently 
33  of  the  35  coastal  states  participate  in 
the  CZMP.  State  and  federal  coastal 
management  efforts  are  guided  by  the 
CZMP's  strategic  framework  which  is 
organized  around  three  major  themes: 
sustain  coastal  communities,  sustain 
coastal  ecosystems,  and  improve 
government  efficiency. 

There  are  many  benefits  to 
participating  in  the  CZMP,  including 
establishing  partnerships  with  federal, 
state,  and  local  agencies  and  other 
coastal  professionals,  obtaining 
consistency  with  Indiana's  existing 
laws,  technical  assistance,  and  financial 
assistance.  It  is  estimated  that  Indiana 
will  receive  over  $600,000  aimually  to 
implement  a  program  that  address  the 
priorities  of  Indiana's  coastal  region. 
Funds  received  through  the  CZMP  will 
be  used  to  administer  the  program  and 
establish  an  Indiana  Coastal  Grants 
Program. 

To  participate  in  the  CZMP,  Indiana 
must  develop  a  Lake  Michigan  Coastal 
Program  (LMCP).  The  Indiana 
Department  of  Natural  Resources  (IDNR) 


31216 


Federal  Register /Vol.  66,  No.  112 /Monday,  June  11,  2001 /Notices 


was  selected  as  the  lead  state  agency  for 
program  development.  The  IDNR  has 
worked  with  local  and  state  agencies 
and  organizations  to  identiiy  priorities 
for  Indiana's  coastal  region.  The  LMCP 
describes  how  Indiana  can  meet  those 
regional  priorities  through  its  existing 
management  authorities  without  the 
creation  of  any  new  laws.  The  IDNR  will 
facilitate  public  review  of  the  proposed 
plan  to  fully  develop  the  LMCP. 
ADDRESSES:  Requests  for  the  above 
described  documents  and  all  comments 
should  be  made  to: 

Laurie  Rounds.  Program  Manager,  Lake 
Michigan  Coastal  Program,  402  W. 
Washington  Street,  Room  W264. 
Indianapolis,  IN  46204.  tel  317/233- 
0132,  e-mail:  coastal@dnr.state.in.us. 
Diana  dinger.  Assistant  Regional 
Manager,  Great  Lakes  Region,  Coastal 
Programs  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
1305  East-West  Highway  (N/ORM3), 
Silver  Spring,  Maryland  20910,  tel. 
301/713-3155,  ext  149,  e-mail: 
diana.  olinger@n  oaa  .gov. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration 

Dated:  June  5.  2001. 
Ted  I.  Lillestolen, 

Deputy  Assistant  Administrator  or  Ocean 
Services  and  Coastal  Zone  Management, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of  (Commerce. 
[FR  Doc.  01-14546  Filed  6-8-01;  8:45  ami 
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DEPARTMEffT  OF  EDUCATION 
[CFDA  No.  84.209A] 

The  Native  Hawaiian  Family-Based 
Education  Centers  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  Fiscal  Year  (FY)  2001. 

Purpose  ofProgmm:  To  expand  the 
operation,  throughout  the  Hawaiian 
Islands,  of  Family-Based  Education 
Centers  that  include:  (1)  Parent-infant 
programs  for  prenatal  through  three- 
year-olds;  (2)  preschool  programs  for 
four-  and  five-year-olds;  (3)  continued 
research  and  development;  and  (4)  a 
long-term  follow-up  and  assessment 
program,  which  may  include 
educational  support  services  for  Native 
Hawaiian  language  immersion  programs 
or  transition  to  English  speaking 
programs. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations  or 
educational  entities  with  experience  in 


developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instruction  conducted  in  the  Native 
Hawaiian  language. 

Applications  Available:  June  11,  2001. 

Deadline  for  Transmittal  of 
Applications:  July  26,  2001. 

Estimated  Available  Funds:  $2.5 
million. 

Estimated  Range  of  Awards:  $500,000 
to  $1.0  million. 

Estimated  Number  of  Awards:  5. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  ^timates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81.  82, 
86,  97.  98,  and  99. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  in  34 
CFR  75.210  to  evaluate  applications 
under  this  competition.  (The  specific 
selection  criteria  and  factors  that  will  be 
used  in  Evaluating  applications  are 
detailed  in  the  application  package.) 
The  maximum  score  for  all  of  the 
selection  criteria  is  100  points.  The 
maximimi  points  for  each  criterion  is  as 
follows: 

(a)  Significance — 15  points. 

(b)  Quality  of  Project  Design — 35  points. 

(c)  Quality  of  Project  Personnel — 10 
points. 

(d)  Adequacy  of  Resources — 5  points. 

(e)  Quality  of  Management  Plan — 15 
points. 

(f)  Quality  of  Project  Evaluation — 20 
points. 

For  Applications  and  Information 
Contact:  Mrs.  Lyim  Thomas.  (202)  260- 
1541,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  FOB6, 
Room  3C124,  Mail  Stop  6140, 
Washington.  DC  20202.  The  e-mail 
address  for  Mrs.  Thomas  is: 
lynn .  thomas@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed. 

Individuals  with  disabilities  may  also 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  on  request  to 
the  contact  person  listed  above. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  portable  document 
format  (PDF)  on  the  Internet  at  the 
following  site:  www.ed.gov/legislation/ 
FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office,  toll  free,  at  1-888-293- 
6498,  or  in  the  Washington.  E)C  area  at 
(202) 512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  CPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7907. 
Dated:  June  5,  2001. 
Thomas  M.  Corwin, 

Acting  Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
[FR  Doc.  01-14766  Filed  6-8-01;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education — School  Improvement 
Programs — Native  Hawaiian 
Curriculum  Development,  Teacher 
Training  and  Recruitment  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Priorities  for 
Fiscal  Year  (FY)  2001. 

SUMMARY:  The  Secretary  proposes 
absolute  priorities  for  the  FY  2001  grant 
competition  under  the  Native  Hawaiian 
Curriculum  Development,  Teacher 
Training  and  Recruitment  Program. 
After  funding  continuation  awards,  the 
Secretary  would  (a)  set  aside  an 
estimated  $500,000  of  FY  2001  funds  to 
award  new  grants  to  support  activities 
in  the  area  of  Native  Hawaiian  language 
revitalization;  and  (b)  use  the  remaining 
FY  2001  funds  available  under  the 
program  (approximately  $900,000)  to 
award  new  grants  to  support  activities 
in  one  or  more  of  the  following  areas: 
(1)  Aquaculture,  (2)  prisoner  education 
initiatives,  (3)  waste  management,  (4) 
computer  literacy,  (5)  Big  Island 
astronomy,  and  (6)  indigenous  health 
programs. 

DATES:  We  must  receive  your  comments 
on  or  before  July  11,  2001. 
ADDRESSES:  Address  all  comments  about 
the  proposed  priorities  to  Lynn  Thomas, 
Office  of  Elementary  and  Secondary 
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Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3C124,  Washington,  DC  20202- 
6140,  Telephone  (202)  260-1541,  FAX: 
(202)  260-5630.  If  you  prefer  to  send 
your  comments  through  the  Internet, 
use  the  following  address: 
Lynn.  Thomas@ed.gov 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  Thomas,  (202)  260-1541.  If  you 
use  a  telecommunications  device  for  the 
deaf  (TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
and  recommendations  regarding  these 
proposed  priorities.  To  ensure  your 
comments  have  maximum  effect  in 
developing  the  notice  of  final  priorities, 
we  urge  you  to  identify  clearly  the 
specific  proposed  priority  that  each 
comment  addresses. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  these  proposed  priorities  in  Room 
3C124,  400  Maryland  Avenue,  SW., 
Washington,  E)C,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  the  Department  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  that  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  you  may  call  (202)  205-8113  or 
(202)  260-9895.  If  you  use  a  TDD.  you 
may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

General 

There  is  available  for  distribution 
imder  the  Native  Hawaiian  Curriculum 
Development.  Teacher  Training  and 
Recruitment  Program  (20  U.S.C.  7909) 
approximately  $6.5  million  of  FY  2001 
hands.  Of  this  amount,  the  Secretary 
plans  to  use  approximately  $5.1  million 
to  award  continuation  grants  to 
successful  applicants  in  prior  year 
competitions  and  approximately 
$500,000  for  new  awards  for  grants  to 
support  activities  in  the  area  of  Native 
Hawaiian  language  revitalization.  The 


Secretary  would  use  approximately 
$900,000  to  support  new  curriculiun 
development  and  teacher  training 
projects  in  one  or  more  of  the  following 
areas:  (1)  Aquaculture,  (2)  prisoner 
education  initiatives,  (3)  waste 
management,  (4)  computer  literacy,  (5) 
Big  Island  astronomy,  and  (6) 
indigenous  health  programs. 

Congress  has  urged  the  Secretary  to 
support  activities  in  these  areas. 
Therefore,  the  Secretary  is  proposing 
absolute  funding  priorities  and  intends 
to  use  available  FY  2001  funds  under 
the  program  for  new  awards  to  support 
projects  in  these  areas. 

Tne  Secretary  will  announce  final 
priorities  for  these  competitions  in  a 
future  notice  of  the  Federal  Register. 
The  final  priorities  will  be  determined 
by  responses  to  this  notice,  available 
funds,  and  other  considerations  of  the 
Department.  Funding  of  a  particular 
project  depends  on  the  final  priority,  the 
availability  of  fimds,  and  the  quality  of 
the  applications  received.  The 
publication  of  these  proposed  priorities 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
these  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  the  competitions  will  be  published  in 
the  Federal  Register  concurrent  with  or 
following  the  notice  of  final  priorities. 

Absolute  Priorities  • 

Under  34  CFR  75.105(c)(3)  and  the 
Native  Hawaiian  Education  Act,  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet 
either  of  the  following  priorities,  and  to 
fund  under  this  competition  only  those 
applications  that  meet  either  of  the 
following  absolute  priorities: 

Absolute  priority  1 :  Applications  that 
focus  entirely  on  activities  in  one  or 
more  of  the  follovtring  areas: 

(1)  Acquaculture — to  support 
programs  that  concentrate  on 
acquaculture,  the  science  of  the 
cultivation  of  marine  life.  A 
comprehensive  acquaculture  program 
will  assist  Native  Hawaiian  students  in 
reaching  challenging  standards  in 
science  and  mathematics  in  an 
intellectually  stimulating  environment 
and  give  them  a  greater  imderstanding 
and  appreciation  of  their  Native 
Hawaiian  culture. 

(2)  Prisoner  education  initiatives — ^to 
support  programs  that  target  juvenile 
offenders  or  youth  at  risk  of  becoming 
juvenile  offenders  and  that  involve 
comprehensive  and  cultuirally  sensitive 
strategies  for  reaching  the  target 
population  through  family  counseling, 


basic  education/jobs  skills  training,  and 
the  involvement  of  community  elders  as 
mentors; 

(3)  Waste  management  innovation — to 
study  and  document  traditional 
Hawaiian  practices  of  sustainable  waste 
management  and  to  prepare  teaching 
materials  for  educational  purposes  and 
for  demonstration  of  the  use  of  Native 
Hawaiian  plants  and  animals  for  waste 
treatment  and  environmental 
remediation; 

(4)  Computer  literacy — to  support 
curriculum  development,  teacher 
training  and  model  programs  designed 
to  increase  computer  literacy  and  access 
for  Native  Hawaiian  elementary  and 
secondary  school  students; 

(5)  Big  Island  astronomy — ^to  support 
the  development  of  educational 
programs  in  Big  Island  astronomy  for 
Native  Hawaiian  elementary  and 
secondary  school  students  to  assist  them 
in  reaching  challenging  science  and       \^ 
mathematics  standards  and  to  encourage ' 
them  to  enter  the  field  of  astronomy: 
and 

(6)  Indigenous  health  progmms — to 
support  curriculum  development, 
teacher  training,  and  instruction 
activities  that  will  foster  a  better 
understanding  and  knowledge  of  Native 
Hawaiian  traditional  medicine, 
particularly  among  Native  Hawaiian 
elementary  and  secondary  students. 

Absolute  Priority  2:  Applications  that 
focus  entirely  on  Native  Hawaiian 
language  revitalization  activities, 
including  K-12  language  inmiersion 
programs,  preservice  and  inservice 
teacher  training  programs,  and  programs 
designed  to  increase  the  nimiber  of 
Native  Hawaiian  teachers. 

Program  Authority:  Section  9209  of  the 
Elementary  and  Secondary  Education  Act  of 
1965,  as  amended  (20  U.S.C.  7909). 

Electronic  Access  to  This  Document 

You  may  review  this  docimient.  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislatioii/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO);  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Domestic  Regulations  is  available 
on  GPO  Access  at:  http:// 
www.access.gpo.gov/naro/index.html 


31218 


Federal  Register /Vol.  66.  No.  112 /Monday.  June  11.  2001 /Notices 


Dated:  Junes.  2001. 
Thomas  M.  Corwin, 

Acting  Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
[FR  Doc.  01-14767  Filed  6-»-01;  8:45  am) 

BILLING  CODE  400(M>1-M 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  IMeeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  full  board  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.  interpreting 
services,  assistive  Ustening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwalimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  no 
later  than  May  31,  2001.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

Date:]\me28.  2001. 

Time:  June  28 — Full  Board  Meeting 
8:30  a.m.  to  3  p.m. 

Location:  Westin  Galleria  Hotel,  5060 
West  Alabama,  Houston,  Texas 
FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street.  NW.,  Suite 
825,  Washington,  DC,  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  imder  section  412  of  the 
National  Educational  Statistics  Act  of 
1994  (Tide  IV  of  the  Improving 
America's  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  establishefd  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress.       , 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 


The  meeting  will  commence  at  8:30 
a.m.  with  opening  remarks,  and  review 
and  approval  of  the  meeting  agenda. 
From  9  a.m.  to  12  noon,  the  Board  will 
discuss  and  take  action  on 
recommendations  of  the  Committee  on 
Standards,  Design,  and  Methodology 
(COSDAM)  on  the  NAEP  design.  From 
12  noon  to  1  p.m.  the  Board  will  receive 
an  update  on  NAEP  related 
Congressional  activities.  From  1:00  to 
2:00  p.m.,  the  Board  will  discuss 
COSDAM 's  recommendations  on  the 
NAEP  2002  Field  Test.  A  general 
discussion  of  President  Bush's  "No 
Child  Left  Behind"  initiative  will  take 
place  between  2  p.m.  and  3  p.m.,  upon 
which  time  the  meeting  will  adjourn. 

Summaries  of  the  activities  of  the 
Board's  open  sessions,  which  are 
informative  to  the  public  and  consistent 
with  the  policy  of  section  5  U.S.C. 
552b(c).  will  be  available  to  the  public 
within  14  days  of  the  meeting.  Records 
are  kept  of  all  Board  proceedings  and 
are  available  for  public  inspection  at  the 
U.S.  Department  of  Education.  National 
Assessment  Governing  Board,  Suite 
#825,  800  North  Capitol  Sti«et,  NW. 
Washington.  DC.  from  8:30  a.m.  to  5 
p.m.  Eastern  Standard  Time. 

Dated:  June  6.  2001. 

Roy  Truby. 

Executive  Director,  National  Assessment 
Governing  Board. 

(FR  Doc.  01-14593  Filed  6-8-01  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Energy  Employees  Occupational 
Illness  Compensation  Act  of  2000; 
Revision  to  List  of  Covered  Facilities 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  revision  of  listing  of 
covered  facilities. 

SUMMARY:  On  January  17.  2001.  the 
Department  of  Energy  ("Department"  or 
"DOE")  published  a  list  of  facilities 
covered  under  the  Energy  Employees 
Occupational  Illness  Compensation  Act 
of  2000  ("Act").  Tide  36  of  Public  Uw 
106-398.  (66  FR  4003 — 4009).  The  Act 
establishes  a  program  to  provide 
compensation  to  individuals  who 
developed  illnesses  as  a  result  of  their 
employment  in  nuclear  weapons 
production-related  activities  and  at 
certain  federally-owned  facilities  in 
which  radioactive  materials  were  used. 
This  notice  revises  that  previous  list  and 
provides  additional  information  about 
the  covered  facilities.  The  original 
notice  provides  detailed  background 
information  about  this  matter. 


FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Worker  Advocacy.  1-877-447- 
9756. 

ADDRESSES:  The  Department  welcomes 
comments  on  this  list.  Individuals  who 
vdsh  to  suggest  additional  facilities  for 
inclusion  on  the  list,  indicate  why  one 
or  more  facilities  should  be  removed 
from  the  list,  or  provide  other 
information  may  contact: 
Office  of  Worker  Advocacy  (EH-8).  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  SW. 
Washington,  DC  20585,  email: 
worker_advocacy@eh.doe.gov,  toll- 
free:  1-877-447-9756 

SUPPLEMENTARY  INFORMATION: 
Purpose 

The  Energy  Employees  Occupational 
Illness  Compensation  Act  of  2000 
("Act").  Title  36  of  Public  Law  106-398, 
establishes  a  program  to  provide 
compensation  to  individuals  who 
developed  illnesses  as  a  result  of  their 
employment  in  nuclear  weapons 
production-related  activities  and  at 
certain  federally-owrned  facilities  in 
which  radioactive  materials  were  used. 
On  December  7,  2000.  the  President 
issued  Executive  Order  13179  ("Order") 
directing  the  Department  of  Energy 
("Department"  or  "DOE")  to  list  covered 
facilities  in  the  Federal  Register,  which 
the  Department  did  on  January  17,  2001. 
This  notice  revises  the  previous  list  and 
provides  additional  information  about 
the  covered  facilities. 

Section  2.  c.  vii  of  the  Order  instructs 
the  Department  to  list  three  types  of 
facilities  defined  in  the  Act: 

(1)  Atomic  weapons  employer 
facilities,  as  defined  in  section  3621  (4); 

(2)  Department  of  Energy  facilities,  as 
defined  by  section  3621  (12);  and 

(3)  Berylliimi  vendors,  as  defined  by 
section  3621  (6). 

Compensation  options  and 
mechanisms  are  defined  difi^erentiy  for 
each  of  these  facility  categories.  The 
atomic  weapons  employer  category 
includes  facilities  in  which  the  primary 
work  was  not  related  to  atomic 
weapons,  and  consequenUy  these 
facilities  are  not  commonly  known  as 
atomic  weapons  facilities.  Their 
inclusion  in  this  list  is  consistent  with 
the  Act,  and  is  not  intended  as  a 
classification  for  any  other  purpose. 

The  list  at  the  end  of  this  notice 
represents  the  Department's  best  efforts 
to  date  to  compile  a  list  of  facilities  in 
these  three  categories.  This  listing 
includes  320  facilities  in  40 
jurisdictions.  It  adds  five  facilities, 
removes  one  facility,  and  consolidates 
four  sets  of  duplicates  and  changes  one 
name.  The  facilities  whose  names  no 
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longer  appear  on  the  list  were  removed 
because  either  the  information  that  was 
used  to  justify  the  initial  listing  was 
found  to  be  in  error  or  corporate 
histories  were  found  to  be  interwoven 
and  the  listings  were  actually 
duplicative.  The  Department  is 
continuing  its  research  efforts,  and 
continued  revisions  to  this  list  shoidd 
be  expected.  The  public  is  invited  to 
comment  on  the  list  and  to  provide 
additional  information. 

In  addition  to  continuing  its  research 
efforts,  the  Department  is  developing 
information  dissemination  mechanisms 
to  make  facility-specific  data  available 
to  the  public.  Information  about  each 
listed  facility,  including  the  dates  and 
type  of  work  done  there,  is  available  by 
contacting  the  Office  of  Worker 
Advocacy.  These  descriptions  are 
available  in  print  form  and  also 
electronically  (via  the  World  Wide  Web 
at  http://www.eh.doe.gov/advocacy). 

Introduction  to  the  Covered  Facility 
List 

The  list  that  follows  covers  the  three 
categories  of  employers  defined  by  the 
Act:  atomic  weapons  employers 
("AWE"),  Department  of  Energy 
fecilities  ("DOE"),  and  beryllium 
vendors  ("BE"). 

Each  of  the  categories  has  been 
defined  in  the  original  notice  and 
include: 

■i  1.  Atomic  Weapons  Employers 

The  lines  between  research,  atomic 
weapons  production,  and  non-weapons 


production  are  often  difficidt  to  draw. 
For  the  purposes  of  this  notice,  and  as 
directed  by  the  Act,  only  those  facilities 
whose  work  involved  radioactive 
material  that  was  connected  to  the 
weapons  production  chain  are  included. 
This  includes  facilities  that  received 
radioactive  material  that  had  been  used 
in  the  production  of  an  atomic  weapon, 
or  the  "back  end"  of  the  production 
cycle,  such  as  waste  handling  or 
reprocessing  operations.  For  the 
purposes  of  this  listing,  the  Department 
considers  commercial  nuclear  fuel 
fabricators  to  be  covered  facilities  for 
those  periods  when  they  either  supplied 
radioactive  materials  to  the  Department 
or  received  radioactive  materials  that 
had  been  used  in  the  Department's 
production  reactors. 

Corporate  information  regarding  many 
of  the  listed  facilities  is  often  not  readily 
available.  The  Department  welcomes 
comments  or  additional  information 
regarding  facilities  that  may  have 
supported  atomic  weapons  production 
that  are  not  on  this  list,  as  well  as 
information  that  clarifies  the  work  done 
at  facilities  named  below. 

2.  Department  of  Energy  Facilities 

The  listing  of  Department  of  Energy 
facilities  is  only  intended  for  the  context 
of  implementing  this  Act  and  does  not 
create  or  imply  any  new  Departmental 
obligations  or  ownership  at  any  of  the 
facilities  named  on  this  list. 


3.  Beryllium  Vendors 

Section  3621(6)  of  the  Act  defines 
beryllium  vendor  as  the  following: 
"(A)  Atomics  International. 

(B)  Brush  Wellman,  Incorporated,  and 
its  predecessor.  Brush  Beryllium 
Company. 

(C)  General  Atomics. 

(D)  General  Electric  Company. 

(E)  NGK  Metals  Corporation  and  its 
predecessors,  Kawecki-Berylco,  Cabot 
Corporation,  BerylCo,  and  Beryllium 
Corporation  of  America. 

(F)  Nuclear  Materials  and  Equipment 
Corporation. 

(G)  StarMet  Corporation,  and  its 
predecessor.  Nuclear  Metals. 
Incorporated. 

(H)  Wyman  Gordan,  Incorporated. 

(I)  Any  other  vendor,  processor,  or 
producer  of  beryllium  or  related 
products  designated  as  a  beryllium 
vendor  for  purposes  of  this  tide  under 
Section  3622." 

The  list  indicates  private  firms  that 
processed,  produced,  or  provided 
beryllium  metal  for  the  E)epartment,  as 
defined  by  the  Act.  This  information  is 
drawn  from  a  variety  of  historical 
documents,  to  the  extent  that  the 
Department  has  been  able  to  identify 
and  locate  these  records.  Nevertheless, 
it  is  likely  that  much  information 
remains  to  be  identified.  The 
Department  welcomes  comments  or 
additional  information  about  its 
beryllium  vendors. 


Jurisdiction  and  facility  name 


Location 


Facility  type 


State 


AL — Southem  Research  Institute  

AL — Speedring,  Inc 

AL — Tennessee  Valley  Authority  

AK — Amchitka  Island  Nuclear  Explosion  Site  ^ 

AK— Project  Chariot  Site  

CA— Arthur  D.  Little  Co  

CA — Califomla  Research  Corp .„ 

CA — Ceradyne,  Inc 

CA — Dow  Chemical  Co 

CA — Electro  Circuits,  Inc  

CA — Energy    Technology    Engineering    Center    (Atomics    Inter- 
national/Rockef  dyne) . 

CA — General  Atomics 

CA — General  Electric  Vallecitos  

CA — Hunter  Douglas  Aluminum  Coq)  

CA — Laboratory  for  Energy-Related  Health  Research 

CA — Laboratory  of  Bion>edical  and  Environmental  Scierx»s  

CA — Latx>ratory  of  Radiotxology  and  Environmental  Health  

CA — Lawrence  Berkeley  National  Latxjratory  

CA — Lawrence  Livenmore  National  Laboratory 

CA — Sandia  Latwratory,  Salton  Sea  Base 

CA — Sandia  National  Latwratones — Livermore  

CA — Stanford  Linear  Accelerator  Center  

CA— Stauffer  Metals,  Inc  

CA — University  of  California  

CO — Coors  Porcelain  

CO — Project  Rio  Blanco  Nuclear  Explosion  Site  

CO — Project  Rulison  Nuclear  Explosion  Site 

CO— Rocky  Flats  Plant 


Birmingham  

Culman 

Muscle  Shoals 

AfTKhitka  Island  

Cape  Thompson 

San  Francisco  

Richmond  

Santa  Ana 

Walnut  Creek 

Pasadena  

Santa  Susana  (Canoga 
Pari<). 

La  Jolla  

Pleasanton 

Riverside 

Davis 

Los  Angeles 

San  Francisco  

Berkeley 

Livermore 

Imperial  County  

Livermore 

Palo  Alto  

Richmond  

Berkeley 

GoWen  

RHIe  

Grand  Valley 

Golden  


AWE 

BE 

AWE 

DOE 

DOE 

AWE 

AWE 

BE 

AWE 

AWE 

BE  DOE 

AWE  BE  DOE 

AWE  DOE 

AWE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

AWE 

AWE  DOE 

BE 

DOE 

DOE 

DOE 


Alabama. 

Alat>ama. 

Alabama. 

Alaska. 

Alaska. 

California. 

California. 

Califomla. 

California. 

California. 

California. 

California. 
Califomia. 
Califomla. 
Califomla. 
Califomia. 
Califomia. 
Califomia. 
Califomla. 
California. 
California. 
Califomia. 
California. 
Califomia. 
Colorado. 
Colorado. 
Colorado. 
Colorado. 
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Jurisdiction  and  facility  name 

CO— Shattw*  Chemical  

CO — University  of  Denver  Research  Institute  

CT — American  Chain  and  Cable  Co  

CT — Anaconda  Co 

CT — Bridgepon  Brass  Co,  Havens  Lab  

CT — Combustion  Engineering 

CT — Connecticut  Aircraft  Nudear  Engine  Laboratory  (CANEL) 

CT— Don  Corp 

CT — Fenn  Machinery  Co 

CT — New  England  Lime  Co  

CT--Seymour  Specialty  Wire  

CT — Sperry  Products,  Inc 

CT — Torrington  Co 

DE — Allied  Chemical  and  Dye  Corp 

DC — National  Bureau  of  Standards,  Van  Ness  Street 

DC — Naval  Research  Laboratoty  

FL — American  Beryllium  Co  

FL— Armour  Fertilizer  Works  

FL — Gardinier,  Inc 

FL — Intemationai  Minerals  and  Chemical  Corp  

FL— Pinellas  Plant  

FL — University  of  Florida  

FL — Virginia-Carolina  Chemical  Corp 

FL— W  R  Grace  Co,  Agricultural  Chemical  Div 

ID — Argonne  National  Laboratory — West 

ID — Idaho  National  Engineering  Latwratory 

IL— Allied  Chemical  Corp  Plant  * 

IL— American  Machine  and  Metals,  Inc 

IL— Argonne  rational  Laboratory — East  

IL — Armour  Research  Foundation 

IL — Blockson  Chemical  Co  

IL— C-B  Tool  Products  Co  

IL — Crane  Co  

IL — ERA  Tool  and  Engineering  Co 

IL — Fansteel  Metallurgical  Corp  

IL — Fermi  National  Accelerator  Laboratoty  

IL— Granite  City  Steel 

IL— Great  Lakes  Carbon  Corp 

IL— GSA  39th  Street  Warehouse  

IL — InterrutKMial  Register  

IL — Kaiser  Aluminum  Corp  

IL — Lindsay  Light  and  Chemical  Co 

IL — Madison  Site  (Speculite)  

IL — Midwest  Manufactunng  Co 

IL— Museum  of  Science  and  Industry  

IL — Natkx^l  Guard  Armory  

IL — Podbeliniac  Corp 

IL — Preciskxi  Extrusion  Co 

IL— Quality  Hardware  and  Machine  Co 

IL — R.  Krasburg  and  Sons  Manufacturing  Co 

IL— Sciaky  Brothers,  Inc  „.. 

IL— Swenson  Evaporator  Co  

IL — University  of  Chicago  

IL— WE.  Pratt  Manufacturing  Co  

IL— Wyckoff  Drawn  Steel  Co 

IN — American  Bearing  Corp  

IN— Dana  Heavy  Wafer  Plant " 

IN — General  Electric  Plant 

IN — Joslyn  Manufacturing  and  Supply  Co „ 

IN — Purdue  University  

IN— Wash-Rite  .""'""'""'Z 

lA — Ames  Laboratory 

lA— Bendix  Aviatkxi  (Pioneer  DiviskHi)  

lA — Iowa  Ordnance  Plant  

lA— Titus  Metals .'."'1 

KS— Spencer  Chemkal  Co.  Jayhawks  Works 

KY— Paducah  Gaseous  Diffusion  Plant 

MD — Amico-Rustless  Iron  &  Steel  

MD— W  R.  Grace  and  Company  

MA— American  Potash  &  Chemk:al 

MA— C.G.  Sargent  &  Sons 

MA — Chapman  Valve  

MA— Edgerton  Genmeshausen  &  Grier,  Inc 

MA — Fenwal,  IrK 


Locatkxi 


Denver 

Denver  

Bridgeport 

Watert)ury 

Bridgeport 

Windsor  

Mkkfletown  

Stamford 

Hartford 

Canaan  

Seymour  

Danbury  

Torrington  

North  ClaynxMit 

Washington 

Washington 

Sarasota  

Bartow  

Tampa  

Mulberry 

Clearwater  

Gainesville  

Nk:hols 

RkJgewood 

Scoville  

Scoville  

Metropolis  

E.  Mollne  

Argonne  

ChKago  

Jdiet  

Chicago  

Chk:ago  

Chrcago  

North  Chkago  . 

Batavia 

Granite  City  

ChKago  

ChKago  

Chicago  

Dalton  

W.  Chkago 

Madison  

Galestxirg 

Chicago  

Chk:ago  

Chk^ago  

Bensenville  

Chk:ago  

ChKago  

Chicago  

Harvey  

Chicago  

vOHOI 

ChKago  

Indianapolis  

Dana  

Shelbyville  

Ft.  Wayne 

Lafayette 

Indianapolis  

Ames  

Davenport 

Burtington  

Waterioo  

PittstHjrg  

Paducah  

Baltimore  

Curtis  Bay 

West  Hanover .. 

Graniteville 

Indian  Orchard  . 

Boston  

Ashland 


Facility  type 


AWE 

AWE  BE 

AWE 

AWE 

AWE 

AWE  DOE 

BE  DOE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

BE 

AWE 

AWE 

AWE 

DOE 

AWE 

AWE 

AWE 

DOE 

DOE 

AWE 

AWE 

DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

BE 

DOE 

AWE  DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE 

DOE 

AWE 

AWE 

AWE 

AWE 

DOE 

AWE 

DOE 

AWE 

AWE 

DOE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 


State 


Cokwado. 

Cotorado. 

Connecticut. 

Connectwut. 

ConnectKut. 

Connectk:ut. 

Connectk:ut. 

Connectk:ut. 

Connectkxit. 

Connectkxjt. 

Connectrcut. 

Connecticut. 

Conriectkjut. 

Delaware. 

District  of  Columbia. 

District  of  Columbia. 

Fk>rida. 

Florida. 

Ftorida. 

FtorkJa. 

Fk>rkta. 

Ftorida. 

Fkxkla. 

Ftorida. 

Idaho. 

Idaho. 

IHinois. 

IHinois. 

IIUrKMS. 

Illinois. 

Illirtois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

IIKrwis. 

Illinois. 

IHirxMS. 

IINnois. 

Illinois. 

Iltirmis. 

lllirKHS. 

Illinois. 

Illinois. 

IINnois. 

Illinois. 

Illinois. 

Illinois. 

IINnois. 

IHinois. 

IINnois. 

IMnois. 

IINnois. 

IINnois. 

Illinois. 

Indiana. 

Indnna. 

Indiana. 

Indtana. 

Indana. 

Induna. 

kma. 

Iowa. 

Iowa. 

Iowa. 

Kansas. 

Kentucky. 

Maryland. 

Maryland. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 


Jurisdk:tk>n  and  facility  name 

MA — Franklin  Institute 

MA — Heakj  Machine  Co  

MA — La  Pointe  Machine  and  Tool  Co 

MA— Massachusetts  Institute  of  Technotogy  

MA — Metals  and  Controls  Corp 

MA — National  Research  Corp  .~ 

MA— Norton  Co 

MA — Nuclear  Metals,  Inc  

MA— Reed  Rolled  Thread  Co 

MA— Shpack  Landfill .' 

MA — Ventron  Corporatkxi 

MA — Watertown  Arsenal 

MA — Winchester  Engineering  and  Anafytnal  Center 

MA— Wobum  Undfill  

MA — Wyman  Gordon  Inc 

Ml— AC  Spark  Plug 

Ml — Baker-Peri<ins  Co  

Ml— Bridgeport  Brass  Co 

Ml— Brush  Beryllium  Co  

Ml— CattKjtoy  Co  

Ml— Extmded  Metals  Co 

Ml — Gerity-Mk:higan  Corp  

Ml— Mitts  &  Merrel  Co  

Ml — Oliver  Corp  

Ml — Revere  Copper  and  Brass  

Ml — Speedring  Systems,  \nc  

Ml— Star  Cutter  Corp 

Ml — University  of  Michigan  

Ml — Wolverine  Tube  Division  

Mf4— Elk  River  Reactor 

MS — Salmon  Nuclear  Exptoston  Site  

MO— Kansas  City  Plant 

MO — Latty  Avenue  Properties  

MO— Mallinckrodt  Chemical  Co,  Destrehan  St.  Plant 

MO— Medart  Co ..... 

MO— Roger  Iron  Co ., 

MO — Spencer  Chemrcal  Co  

MO— St.  Louis  Airport  Storage  Site  (SLAPS)  

MO — Tyson  Valley  Powder  Farm  

MO— United  Nuclear  Corp „ 

MO— Weklon  Spring  Plant 

NE — Hallam  Sodium  Graphite  Reactor 

NV— Nevada  Test  Site 

W — Project  Faultless  Nuclear  Exploskxi  Site  

NV — Project  Shoal  Nuclear  Explosion  Site  

NV — Yucca  Mountain  Site  Characterizatkxi  Project  . 

NJ — ^Aluminum  Co  of  America  (Akx)a)  

NJ — ^American  Peddinghaus  Corp 

NJ— Baker  and  Williams  Co  

NJ — Bell  Telephone  Latx>ratories 

f^J— eioomfield  Tool  Co  

NJ — Bowen  Latwratory 

NJ — Callite  Tungsten  Co  

NJ — Chemical  Construction  Co  

NJ — Du  Pont  Deepwater  Wori(s 

HJ — Intemationai  Nickel  Co,  Bayonne  Laboratories  . 

NJ-^.T.  Baker  Chemical  Co 

NJ — Kellex/Pierpont  

NJ — Maywood  Chenucal  Wor1<s 

NJ — Middlesex  Municipal  Landfill  

NJ — Middlesex  Sampling  Plant  

NJ— National  Beryllia  

NJ — New  Brunswick  Laboratory 

NJ — Prcatinny  Arsenal  

NJ — Princeton  Plasma  Physics  Laboratory 

NJ— Rare  Earths/  W.R.  Grace 

NJ— Standard  Oil  Development  Co  of  NJ  

NJ — Tube  Reducing  Co 

Ki — U.S.  Pipe  and  Foundry  

NJ— United  Lead  Co 

NJ — Vitro  Corp  of  America  

f^J — Westinghouse  Electric  Corp  

NJ— Wykoff  Steel  Co 

NM— Chupadera  Mesa  


Locatton 


Boston  

Worcester  

Hudson  

Cambridge 

Attleboro  

Cambridge  

Worcester 

Concord  

Worcester 

Norton 

Beverty 

Watertown  

WirK^ftester 

Wobum  

Grayton,  North  Grafton  ... 

Fhnt 

Saginaw 

Adrian  

Detroit 

Detroit 

Grand  Rapkls  

Adrian  

Saginaw 

Battle  Creek 

Detroit  

Detroit 

Farmington  

Ann  Artxx  

Detroit  

Elk  River 

Hattiesburg  

Kansas  City  

Hazelwood 

St.  Louis  

St.  Louis  

Joplin  

Kansas  City  

St.  Louis  

St.  Louis 

Hematite  

Weklon  Spring 

Hallam  

Mercury 

Central  Nevada  Test  Site 

FaMon 

Yucca  Mountain 

Garwood  

Mooriachle  

Newark  

Murray  Hill  

Btoomfield 

North  Branch  

Urmn  City 

Linden 

Deepwater  

Bayonne  

PtiiNipsburg  

Jersey  City 

Maywood  

Middlesex  

Mkldlesex  

Haskell 

Hew  BrunswKk 

Dover 

Princeton  

Wayne  ; 

Linden _ 

Wallington 

Buriington  

MkJdIesex  

West  Orange  

Btoomfield 

Newark  

Chupadera  Mesa 


Facility  type 


BE 

AWE 

AWE 

AWE  BE 

AWE 

AWE 

AWE  BE 

AWE  BE 

AWE 

AWE  DOE 

AWE  DOE 

AWE 

DOE 

AWE 

BE 

AWE  BE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE 

BE 

AWE 

AWE 

AWE  BE 

BE 

AWE 

AWE 

AWE  BE 

DOE 

DOE 

DOE 

AWE  DOE 

AWE  DOE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE  DOE 

AWE  DOE 

AWE  DOE 

DOE 

BE 

DOE 

AWE 

DOE 

AWE  DOE 

AWE 

AWE 

BE 

AWE 

AWE 

AWE 

AWE 

DOE 


State 


Massachusetts 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts. 

Massachusetts. 

Massachusetts 

Massachusetts 

Massachusetts. 

Massachusetts. 

Massachusetts 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts 

Michigan. 

Mk:higan. 

Mk:higan. 

Mnfiigan. 

Mtotiigan. 

Michigan. 

Mtohigan. 

Michigan. 

Mtohigan. 

Mtohigan. 

Mk^higan 

Mtohigan. 

Mk^higan. 

Michigan. 

Minnesota. 

Mississippi. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

I4ebraska. 

Nevada. 

Nevada 

Nevada 

Nevada. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

New  Jersey. 

NOW  ^l9fS6y. 

New  Jersey, 
f^lew  Jersey, 
t^ew  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
fMew  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
f4ew  Mexico. 
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Jurisdiction  and  facility  name 

NM — Los  Alamos  Medical  Center  

NM — Los  Alamos  National  Laboratofy  

NM — Lovelace  Respiratory  Research  Institute 

NM — Project  Gasbuggy  Nuclear  Explosion  Site  

NM — Prefect  Gnome  Nuclear  Expk^ion  Site  ._ 

NM — Sandia  National  Laboratories  

NM — Soutti  Albuquerque  Worics 

NM — Trinity  Nuclear  Explosion  Site  

NM— Waste  Isolation  Pilot  Plant 

NY— Allegheny-Ludlum  Steel  

NY — American  Machine  and  Foundry 

NY— Astiland  Oil  

NY — Beket  and  Williams  Warehouses 

NY— Bethtetwm  Steel  

NY— Bliss  &  Laughlin  Steel  

NY — Broolcliaven  National  Laboratory 

NY— Bums  &  Roe.  Inc 

NY— Colonie  Site  (National  Lead)  

NY — Columbia  University  

NY— Crucible  Steel  Co  

NY — Electro  Metallurgical 

NY — General  Astrometals 

NY — Hooker  Electroct)emical  * 

NY— International  Rare  Metals  Refinery.  Inc  

NY— Ithaca  Gun  Co 

NY— Lake  Ontario  Ordnance  Works  , 

NY— Ledoux  and  Co 

NY— Unde  Air  Products 

NY — Linde  Ceramics  Plant  ....: 

NY — New  York  University 

NY— Peek  Street  Facility  ^  

NY — Radium  Chemical  Co  

NY — Ftensselaer  Polytechnic  Institute  

NY — Sacandaga  Facikty '  

NY — Seaway  Industrial  Part<  

NY — Seneca  Army  Depot  

NY— Separations  Process  Research  Unit  (at  Knote  Lab.)  ^  . 

NY — Sinrronds  Saw  and  Steel  Co 

NY — Staten  Island  Warehouse 

NY — Sylvania  Coming  Nuclear  Corp — Bayside  Laboratories 

NY— Sylvania  Coming  Nuclear  Corp— Hicksviiie  Plant 

NY — Titanium  Alk)ys  Manufacturing  

NY— Tmdeau  Foundation  

NY— University  of  Rochester  Medical  Laboratory 

NY— Utca  St.  Warehouse  

NY— West  Valley  Demonstration  Project  

NY— Wotff-Alport  Chemical  Corp 

NC — Beryllium  Metals  and  Chemk:al  Corp  

I^C — University  of  North  Carolina 

OH — Ajax  Magnattiermk:  Corp  

OH— Alba  Craft  

OH— Associated  Aircraft  Tool  and  Manufacturirig  Co 

OH— B  &  T  Metals  

OH— Baker  Brothers  

OH — Battelle  Laboratories — King  Avenue 

OH— Battelle  Laboratories— West  Jefferson  

OH— Beryllium  Productkin  Plant  (Bmsh) 

OH— Boish  Beryllium  Co 

OH — Brush  Beryllium  Co  

OH— Bnish  Beryllium  Co 

OH — Cincinnati  Milling  Machine  Co  

OH— Clifton  Products  Co 

OH — CopperweW  Steel 

OH — Du  Pont-Grasselli  Research  Laboratory 

OH — Extrusion  Plant  (Reactive  Metals  Inc.)  

OH — Feed  Matenals  Production  Center  (FMPC)  

OH — General  Electric  Company 

OH— Gmen  Watch !!!!!!!!!!! 

OH— Harshaw  Chemical  Co 

OH— Herring-HaM  Marm  Safe  Co 

OH — Horizons,  Inc 

OH — Kettering  Laboratory.  University  of  Cincinnati  

OH — Magnus  Brass  Co  


Location 


Los  Alamos 

Los  Alamos 

Albuquerque  

Farmington  

Cartsbad  

Albuquerque  

Albuquerque  

White  Sands  Missile 
Range. 

Cartsbad  

Watervliet 

Brooklyn 

Tonawanda 

New  York 

Lackawana  

Buffakj  

Upton  

Maspeth 

Cotonie  (Albany) 

New  Yori<  City  

Syracuse 

Niagara  Falls  

Yonkers  

Niagara  Falls  

Mt.  Kisco 

Itfiaca 

Niagara  Fails  

New  York 

Buffak)  

Tonawanda , 

New  Yortc , 

Scfienectady 

New  York 

Troy  

Gienville 

Tonawanda 

Romulus  

Scher>ectady 

Lockport 

N&M  Yori< 

Bayskle 

HKksville 

Niagara  Falls  

Saranac  Lake  

Rocfiester  

Buffak)  

West  Valley  

Brooklyn 

Bessemer  City 

Chapel  HHI 

Youngstown 

Oxfonj 

FalrfiekJ 

Columbus  

Toledo 

Columtxjs  

Columbus  

Luckey  

Cleveland 

Lorain 

Ebnore  

Cincinnati 

Painesville  

Warren  

ClevelarKJ 

Ashtabula 

FemaW  

Clndnnati/Evendale  .. 

Norwood  

Cleveland  ...; 

Hamilton  

Cleveland 

Cincinnati  

Cincinnati 


Facility  type 


DOE 
DOE 
DOE 
DOE 
DOE 
DOE 
DOE 
DOE 

DOE 

AWE 

AWE 

AWE  DOE 

AWE  DOE 

AWE 

AWE  DOE 

DOE 

BE 

AWE  DOE 

AWE  DOE 

AWE 

AWE 

BE 

AWE 

AWE 

AWE 

DOE 

AWE 

AWE 

AWE  DOE 

AWE 

DOE 

AWE 

AWE 

DOE 

AWE  DOE 

AWE 

DOE 

AWE 

AWE 

AWE  BE 

AWE  DOE 

AWE 

BE 

AWE  DOE 

AWE 

DOE 

AWE 

BE 

BE 

AWE 

AWE  DOE 

AWE  DOE 

AWE  DOE 

AWE  DOE 

AWE  BE  DOE 

AWE  DOE 

BE  DOE 

AWE  BE 

BE 

BE 

AWE 

BE 

AWE 

AWE 

DOE 

DOE 

AWE  BE  DOE 

AWE 

AWE 

AWE  DOE 

AWE 

BE 

AWE 


State 


New  Mexkx). 
New  Mexkx). 
New  Mexkx}. 
New  MexKo. 
t^w  Mexkx). 
New  Mexico 
New  Mexkx). 
New  MexKO. 

New  MexKO. 
New  Yori(. 
NewYori(. 
New  York. 
New  York. 
New  York. 
New  York. 
New  Yortc 
New  Yortc 
f^tew  Yorti. 
ftow  York, 
r^w  Yortc 
l^ewYort(. 
New  Yortt. 
New  York. 
NewYort<. 
Nev/  Yort<. 
f^w  Yortc. 
New  Yortt. 
l^ewYortt. 
NewYort(. 
NewYort(. 
New  Yortc 
l^ew  Yortc 
ttew  Yortc 
New  Yort<. 
New  Yort<. 
New  Yortt. 
New  Yorit 
New  Yort<. 
New  Yortt. 
New  Yortt. 
New  Yort(. 
New  Yortc 
t»4ew  Yortt. 
I^w  York. 
htew  Yortc. 
New  York. 
NewYort(. 
North  Carolina. 
North  Carolina. 
OhN>. 
Ohm. 
Ohio. 
Ohio. 
Ohk). 
Ohk>. 
Ohk). 
Ohto. 
Ohio. 
Ohio. 
Ohio. 
Ohio. 
Ohk). 
Qhk). 
Ohio. 
Ohio. 
Ohk). 
Ohk). 
Ohio. 
Ohk). 
Ohk). 
Ohk). 
Ohto. 
Ohto. 


JurisdKtion  and  facility  name 


OH — McKinney  Tool  and  Manufacturing  Co  

OH— Mitchell  Steel  Co 

OH — Monsanto  Chemk:al  Co  

OH— Mound  Plant 

OH — Painesville  Site  (Diamond  Magnesium  Co)  

OH — Piqua  Organic  Moderated  Reactor  

OH — Portsmouth  Gaseous  Diffusion  Plant 

OK— R.  W.  LeWond  Machine  Tool  Co  

OH— Tech-Art,  Inc  

OH — Tocco  Inductton  Heating  Div 

OH— Vutean  Tool  Co  

OK— Kerr-McGee 

OR— Albany  Research  Center 

OR— Wah  Chang  

PA — Aeroprojects.  Inc 

PA — Aliquippa  Forge 

PA — Aluminum  Co  of  America  (Akx)a) 

PA — Beryllium  Corp  of  America  

PA — Beryllium  Corp  of  America  

PA — Birdsboro  Steel  &  Foundry  

PA— C.H.  Schnoor  

PA — Camegie  Institute  of  Technotogy  

PA— Carpenter  Steel  Co 

PA — Chambersburg  Engineering  Co 

PA — Foote  Mineral  Co 

PA — Frankford  Arsenal  

PA — Heppenstall  Co 

PA^essop  Steel  Co  

PA — Koppers  Co.  Inc 

PA — Landis  Machine  Tool  Co 

PA — McDaniel  Refractory  Co  

PA — Nuclear  Materials  and  Equipment  Corp.  (NUMEC) 
PA — Nuclear  Materials  and  Equipment  Corp.  (NUMEC) 

PA— Penn  Salt  Co  

PA— Philadelphia  Naval  Yard 

PA — Shippingport  Atomic  Power  Plant 

PA— Superior  Steel  Co  

PA— U.S.  Steel  Co.  National  Tube  Division  

PA — Vitro  Manufacturing  

PA — Westinghouse  Atomic  Power  Development  Plant .. 

PR— BONUS  Reactor  Plant 

PR — Puerto  Rico  Nuclear  Center 

Rl— C.I.  Hayes.  Inc  

SC — Savannah  River  Site  

TN— Clartcsville  Facility  

TN— Oak  Ridge  Gaseous  Diffuston  Plant  (K-25)  

TN— Oak  Ridge  Hospital  

TN — Oak  Ridge  Institute  for  Science  Education  

TN— Oak  Ridge  National  Laboratory  (X-10)  

TN — Vitro  Corp.  of  America 

TN— W.  R.  Grace 

TN—Y-12  Plant  

TX— AMCOT  

TX — Mathieson  Chemcial  Co  

TX — Medina  Facility 

TX— Pantex  Plant  *. 

TX— Sutton,  Steele  and  Steele  Co 

TX — Texas  City  Chemicals.  Inc 

VA— Babcock  &  Wilcox  Co 

VA— Thomas  Jefferson  National  Accelerator  Facility 

VA — University  of  Virginia 

WA— Hanford  

WA — Pacific  Northwest  National  Laboratory 

WV— Huntington  Pilot  Plant 

Wl— Allis-Chalmers  Co  

Wl— Besley-Wells  

Wl — LaCrosse  Boiling  Water  Reactor 

Wl— UdishCo 

MR — Pacific  Proving  Ground 


Location 


Cleveland 

Cincinnati 

Dayton  

Miamisburg  

Painesville  

Pkiua  

Piketon 

Cincinnati 

Milford 

Cleveland 

Dayton  

Guthrie 

Albany 

Albany 

West  Chester 

Aliquippa 

New  Kensington  

Hazleton  

Reading  

Birdst)oro  

Springdale  

Pittsburgh  

Reading  , 

Chambersburg 

East  Whiteland  Twp 

Philadelphia  

Pittsl)urgh  

Washington 

Verona 

Waynesboro  

Beaver  Falls  

Apolk) 

Partes  Township 

Philadelphia/Wyndmoor 

Philadelphia  

Shippingport  

Camegie 

McKeesport  

Canonstxjrg  

East  Pittsburgh  

Punta  Higuera  

Mayaguez  

Cranston  

Aiken 

Clartcsville  


Facility  type 


Oak  Ridge  

Oak  Ridge  

Oak  Ridge 

Oak  Ridge  

Cftattanooga 

Enrvin 

Oak  Rklge  

Fort  Worth  

Pasadena  

San  Antonio 

Amarilk) 

Dallas 

Texas  City  

Lynchburg 

Niawport  News 

Chartottesville  

Rk^hland 

Rwhiand 

Huntington  

West  Allis,  Milwaukee^ 

South  Beloit  .7 

LaCrosse 

Cudahy  

Marshall  Islands  


AWE 

AWE 

AWE 

DOE 

AWE  DOE 

DOE 

DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE  DOE 

AWE 

AWE  BE 

AWE  DOE 

AWE 

BE 

BE 

AWE 

AWE  DOE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

AWE 

BE 

AWE  BE 

AWE 

AWE 

AWE 

DOE 

AWE 

AWE 

AWE  BE 

AWE 

DOE 

DOE 

AWE 

DOE 

DOE 

DOE 

DOE 

DOE 

DOE 

AWE  BE 

AWE 

DOE 

AWE 

AWE 

DOE 

DOE 

AWE 

AWE 

AWE 

DOE 

AWE 

DOE 

DOE 

AWE  DOE 

AWE 

AWE 

DOE 

BE 

DOE 


State 


Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto. 

Ohto 

Oklahoma. 

Oregon. 

Oregon. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Puerto  RiCo 

Puerto  RiCo 

Rftode  Island. 

South  Carolina. 

Tennessee 

Tennessee. 

Tennessee 

Tennessee. 

Tennessee 

Tennessee 

Tennessee 

Tennessee. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Virginia. 

Virginia. 

Virginia 

Washington. 

Washington 

West  Virginia. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Marshall  Islands. 


'  Consistent  with  the  Act,  coverage  is  limited  to  activities  not  performed  under  the  responsibility  of  the  Naval  Nuclear  Propulston  program. 
2  Pacific  Proving  Ground  includes  Bikini  Atoll,  Enewetak  Atoll,  Johnston  (nuclear  weapons  testing  activities  only),  and  Christmas  Island  (U.S. 
nuclear  weapons  testing  activities  only). 
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Issued  in  Washington.  DC  |une  6,  2001 
Paul  |.  Seligman, 

Acting  Director.  Office  of  Worker  Advocacy. 
Office  of  Environment.  Safety  and  Health. 
[FR  Doc.  01-14583  Filed  6-6-01;  8:45  am) 

BILUNG  CODE  645(M)1-P 


OEPARTMEffT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

National  Energy  Policy; 
Announcenf>ent  of  Public  Meetings 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice  of  public  meetings  and 
request  for  comments. 

SUMMARY:  The  recently-released 

National  Energy  Policy  (NEP) 
recommended  a  review  of  current 
funding  and  historic  performance  of  the 
Department  of  Energy's  Office  of  Energy 
Efficiency  and  Renewable  Energy 
programs.  To  facilitate  this  review. 
Department  of  Energy*  senior  officials 
will  receive  public  comments  on  the 
programs  in  seven  regional  meetings 
during  the  month  of  June.  Comments 
should  address:  (1)  The  objectives  of  the 
current  energy  efficiency  and  renewable 
energy  research,  development, 
demonstration  and  deployment 
programs,  (2)  suggested  potential 
objectives  for  future  programs,  (3) 
implementation  of  current  and  future 
programs,  cuid  (4)  whether  these  Federal 
programs  are  achieving  intended 
objectives. 

DATES:  Written  comments  will  be 
accepted  and  must  be  submitted  to  the 
Department  of  Energy  no  later  than  5:00 
p.m.  EDT,  June  29,  2001.  See 
SUPPLEMENTARY  INFORMATION  section  for 
meeting  dates. 

ADDRESSES:  Comments  may  be  sent  to: 
Ms.  Bonny  Overton,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE  3.1,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  or  e-mail  to 
EERENEP.cominer}ts@ee. doe.gov.  To 
accommodate  as  many  individuals  as 
possible,  each  speaker  will  be  limited  to 
five  minutes.  In  the  event  that  time  does 
not  permit  all  individuals  who  would 
like  to  comment,  several  other  options 
are  available  to  receive  public  input. 
Forms  will  be  available  at  each  location 
to  provide  hand-written  comments. 
Written  comments  will  be  accepted  and 
must  be  submitted  to  the  Department  of 
Energy  no  later  than  5  p.m.  EDT,  June 
29,  2001.  Written  comments  should  be 
no  more  than  four  single  spaced  pages, 
using  12  pitch  font  and  1  inch  margins. 


All  vmtten  comments  will  be  included 
in  the  proceedings  of  the  seven  public 
meetings.  The  Department  of  Energy 
also  invites  their  federal  partners  to 
submit  written  comments.  Copies  of  the 
National  Energy  Plan  can  be  found  on 
the  web  at  www.energy.gov.  For  further 
information  about  EERE  programs, 
please  visit  www.EREN.doe.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jeffery,  202-586-9373. 
SUPPLEMENTARY  INFORMATION:  The 
following  public  meetings  will  be  held 
from  9  a.m.  to  9  p.m.  From  9  a.m.-lO 
a.m.,  the  Department  will  receive 
comments  from  public  officials  only. 

June  12 — Atlanta,  Georgia — Location:  Main 
Auditorium  (L^wer  Level).  Richard  B. 
Russell  Federal  Building  and  Courthouse. 
75  Spring  Street  SW.  Atlanta.  GA  30303 

June  12 — Chicago.  Illinois — Location:  James 
Benton  Parson  Memorial  Court  Room 
Dirksen  Federal  Building.  Room  2525,  219 
South  Dearborn  Street.  Chicago,  Illinois 
60604 

June  19 — Boston,  Massachusetts — Location: 
John  A.  Volpe  National  Transportation 
Systems  Center,  55  Broadway.  Kendall 
Square,  Cambridge,  MA  02142-1093 

June  19 — Seattle,  Washington — Location:  Bell 
Harbor  International  Conference  Center 
International  Promenade  room.  Pier  66, 
2211  Alaskan  Way,  Seattle.  WA  98121- 
1604 

June  21 — Denver,  Colorado — Location: 
Adam's  Mark  Hotel  Denver.  1550  Court 
Place  Denver,  Colorado  80202 

June  21 — Philadelphia.  Pennsylvania — 
Location:  Myerson  Auditorium,  210  South 
34th  Street,  Philadelphia,  PA  19104 

June  26 — Washington.  D.C. — Location: 
Washington  Hilton  and  Towers.  1919 
Connecticut  Avenue.  Washington,  DC 

Office  of  Energy  Efficiency  and 
Renewable  Energy — List  of  programs 

Building  Equipment  and  Materials 

The  mission  of  the  Buildings 
Equipment  and  Materials  Program  is  to 
advance  affordable  energy  efficiency 
improvements  in  building  equipment 
and  materials  through  a  targeted 
program  of  industry  cost-shared 
research  and  regulatory  options. 

Commercial  Buildings  Integration 

The  mission  of  the  Commercial 
Buildings  Integration  Program  is  to 
develop  new  whole-building 
technologies  and  building  design  and 
operation  strategies  that  will  reduce 
overall  energy  needs  and  improve  the 
quality  of  building  energy  services, 
including  voluntary  consensus  building 
energy  codes  and  mandatory  codes  for 
Federal  buildings. 

Community  Energy  Program 

The  Community  Energy  Program 
provides  technical  assistance, 


demonstrations,  training,  and  education 
to  communities  to  accelerate  the  use  of 
innovative  and  cost-effective  energy 
technologies,  strategies,  and  methods. 
The  program  helps  communities,  towns, 
and  cities  save  energy,  create  jobs, 
promote  economic  growth,  and  protect 
the  environment  through  improved 
energy  efficiency  and  less  energy 
intensive  building  design  and  operation. 

Energy  Star  Program 

Using  the  ENERGY  STAR  symbol  as 
the  primary  tool,  identify  and  promote 
high  efficiency  consumer  products  and 
buildings;  in  partnership  with  EPA, 
manufactiurers,  retailers,  utilities,  and 
builders. 

Residential  Buildings  Integration 

In  partnership  With  homebuilders, 
industry.  States,  and  communities,  the 
Residential  Buildings  Integration 
Program  improves  the  energy  efficiency 
in  new  and  existing  homes  through 
R&D,  demonstrations,  and  regulatory 
strategies. 

State  Energy  Program 

The  State  Energy  Program  (SEP) 
mission  is  to  support  States'  effective, 
flexible  capacity  to  promote  the  use  of 
energy  efficiency  and  renewable  energy 
strategies  for  meeting  energy  needs  in 
both  the  near  and  long-term  future. 

Weatherization  Assistance  Program 

The  Weatherization  Assistance 
Program  works  to  maximize  the  number 
of  low-income  households  receiving 
cost-effective,  energy  efficient 
improvements  while  ensuring  the  health 
and  safety  of  people  served. 

DUET 

The  Departmental  Energy 
Management  Program  is  administered 
by  the  Federal  Energy  Management 
Program's  (FEMP)  Departmental  Utility 
and  Energy  Team  (DUET).  DUET  targets 
FEMP  services  at  DOE  facilities  to 
improve  energy  and  water  efficiency, 
promote  renewable  energy  use,  and 
manage  utility  costs  in  DOE's  facilities 
and  operations. 

FEMP 

The  Office  of  Federal  Energy 
Management  Programs  (FEMP)  reduces 
the  cost  and  environmental  impact  of 
the  Federal  government  by  advancing 
energy  efficiency  and  water 
conservation,  promoting  the  use  of 
renewable  energy,  and  assisting  federal 
facilities  in  managing  utility  costs  and 
operations,  including  those  of  the 
Department  of  Energy. 
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Enabling  Technologies 

The  Industries  of  the  Futiu^ 
(Crosscutting)  Initiative  works  with  lOF 
industry  partners  and  suppliers  to 
conduct  cost-shared  R&D  on 
technologies  that  have  potential 
applications  across  the  nine  vision 
industries  as  well  as  provide  the 
immediate  tools  and  technical 
assistance  industry  needs  to  expedite 
the  implementation  of  energy-efficient, 
clean  manufactiuing  technologies. 

Financial  Assistance 

The  Orr  Financial  Assistance    • 
Program  helps  independent  inventors, 
small  businesses,  and  industry  who  may 
lack  the  funds  and/or  know-how  to 
move  promising  energy-saving  and 
energy  production  technologies  from  the 
research  bench  to  the  meuketplace. 

Industrial  Technology  Assistance 

The  Industries  of  the  Future 
(Crosscutting)  Initiative  works  with  lOF 
industry  partners  and  suppliers  to 
conduct  cost-shared  R&D  on 
technologies  that  have  potential 
applications  across  the  nine  vision 
industries  as  well  as  provide  the 
immediate  tools  and  technical 
assistance  industry  needs  to  expedite 
the  implementation  of  energy-efficient, 
clean  manufacturing  technologies. 

Vision  Industries 

The  Industries  of  the  Future  (lOF) 
program  develops  and  delivers 
advanced  technologies  and  best 
practices  to  improve  the  energy 
efficiency  and  environmental 
performance  of  America's  most  energy- 
and  waste-intensive  industries.  To 
provide  the  best  value  and  optimum  use 
of  public  investments,  the  lOF  program 
focuses  on  nine  major  U.S.  industries 
that  account  for  roughly  75  percent  of 
industrial  energy  use  and  over  75 
percent  of  manufacturing  wastes 
(aluminiun,  agricidture,  chemicals, 
forest  products,  glass,  metal  casting, 
mining,  steel,  and  petroleum). 

BioPower 

In  partnership  with  industry,  the 
Biopower  Program  will  assist  the 
development  and  utilization  of 
biopower  technologies  that  are  clean 
and  reliable,  and  competitive  with 
conventional  power  systems 

Distributed  Energy  Resources 

The  Distributed  Energy  Resoiut;es 
(DER)  Program  leads  a  national  effort  to 
develop  and  integrate  the  "next 
generation"  of  clean,  efficient,  reliable, 
and  affordable  distributed  energy 
technologies;  document  the  energy, 
economic,  and  environmental  benefits 


of  the  expanded  use  of  distributed 
energy  resources  and  widely 
disseminate  the  findings;  and 
implement  deployment  strategies, 
including  national  and  international 
standards,  that  address  infrastructure, 
energy  delivery,  institutional,  and 
regulatory  needs. 

Geothermal  Energy 

The  Geothermal  Technology 
Development  Program  works  in 
partnership  with  U.S.  industry  to 
establish  geothermal  energy  as  an 
economically  competitive  contributor  to 
the  U.S.  energy  supply,  capable  of 
meeting  a  large  portion  of  the  Nation's 
heat  and  power  needs. 

High  Temperature  Superconductivity 

The  High  Temperatiire 
Superconductivity  (HTS)  R&D  program 
investigates  the  properties  of  crystalline 
materials  that  become  free  of  electrical 
resistance  at  the  temperature  of  liquid 
nitrogen.  The  lack  of  electrical 
resistance  makes  possible  electrical 
power  systems,  super-efficient 
generators,  transformers,  and 
transmission  cables,  that  reduce  energy 
losses  by  half  and  allow  equipment  to 
be  half  the  size  of  present  electrical 
systems. 

Hydrogen 

The  mission  of  the  Hydrogen  Program 
is  to  support  the  research,  development 
and  validation  of  hydrogen  technologies 
in  production,  storage  and  utilization. 
These  technologies  will  facilitate  the 
use  of  renewable  energy  resources, 
improve  electrical  reliability  using 
distributed  fuel  cell  power  systems,  and 
reduce  the  Nation's  dependence  on 
imported  fossil  fuels  in  the  electric 
power  generation  and  transportation 
sectors. 

Hydropower 

The  Hydropower  Program  improves 
the  technical,  economic,  and 
environmental  performance  of  the 
Nation's  abundant,  in-place  hydropower 
resources  through  collaborative  research 
and  development  with  industry  and 
other  Federal  agencies. 

International  Programs 

Provide  diplomatic  support  to 
catalyze  markets,  provide  technical 
assistance,  and  support  U.S.  Native 
American  Tribal  community  on  a 
"government  to  government"  basis. 

Solar  Technologies 

The  Office  of  Solar  Energy 
Technologies  sponsors  research  and 
development  (R&D)  that  improves  the 
performance  and  reliability  while 


reducing  the  cost  of  solar  technologies 
that  can  harness  the  sun's  energy. 

Wind  Energy 

The  Program  focuses  on  completing 
the  research,  testing,  and  field 
verification  needed  by  U.S.  industry  to 
fully  develop  advanced  wind  energy 
technologies,  and  on  coordinating  with 
partners  and  stakeholders  to  overcome 
barriers  to  wind  energy  use. 

Advanced  Combustion  Engine  R&D 

The  Advanced  Combustion  Engine  R& 
D  program  develops  technologies  that 
will  significanUy  improve  the  fuel 
efficiency  of  conventional  piston 
engines  while  cost-effectively  meeting  . 
projected  emissions  regulations. 

Biofuels 

The  Biofuels  Program  funds  research, 
development,  and  demonstration  of 
technology  to  enable  and  support  the 
expansion  of  an  indigenous,  integrated 
biomass-based  industry  that  will  reduce 
reliance  on  imported  fuels;  promote 
rural  economic  development;  and 
provide  for  productive  utilization  of 
agricultural  residues  and  municipal 
solid  wastes. 

Electric  Vehicles  R&D 

The  Electric  Vehicles  R&  D  program 
develops  and  validates  advanced 
electric  vehicle  battery  technologies  that 
will  enable  full-range  electric  vehicles 
and  facilitate  their  commercial  viability. 

Fuel  Cell  R&D 

The  Fuel  Cell  R&  D  Program  develops 
highly-efficient,  low  and  zero  emission, 
cost-competitive  vehicle  fuel  cell  power 
system  technologies  that  operate  on 
conventional  and  alternative  fuels. 

Fuels  Utilization  R&D 

The  Fuels  Utilization  R&D  Program, 
along  with  partners  in  the  energy  and 
transportation  industries,  pursues  R&D 
that  will  provide  transportation  vehicles 
with  fuel  options  that  are  cost 
competitive,  achieve  high  fuel  economy, 
and  deliver  low  emissions. 

Heavy  Vehicle  Systems  R&D 

The  Heavy  Vehicle  Systems  R&D 
Program  sets  performance  targets  for 
components  and  subsystems  in  the 
context  of  the  heavy  vehicle  as  an 
integrated  system,  and  validates 
achievements  of  vehicle-level  OTT 
objectives. 

Hybrid  Systems  R&D 

The  Hybrid  Systems  R&D  program 
develops  advanced  propulsion  and 
ancillary  system  components  and  tests 
and  validates  them  in  a  vehicle  context. 
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Materials  Technologies 

The  Materials  Technologies  Program 
supports  the  development  of  the  cost- 
effective  materials  and  materials 
manufacturing  processes  necessary  to 
successfuUy  commercialize  the  next 
generation  of  fuel-efficient,  low- 
emission  transportation  vehicles. 

Transportation  Technology  Assistance 

The  Transportation  Technology 
Assistance  Program  accelerates  the 
adoption  and  use  of  alternative-fuel  and 
advanced-technology  vehicles  to  help 
meet  national  energy  and  environmental 
goals. 

Issued  in  Washington,  DC  on  |une  5,  2001. 
)ohn  Sullivan, 

Acting  Deputy  Assistant  Secretary,  Office  of 
Planning,  Budget  and  Management,  Office 
of  Energy  Efficiency  and  Renewable  Energy. 
[FR  Doc.  01-14584  Filed  6-&-01;  8:45  am] 

BILUNQ  CODE  645IM>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Doclwt  No.  GT01-25-000] 

ANR  Gaa  Pipeline  Company;  Notice  of 
Service  Agreement 

June  5,  2001. 

Take  notice  that  on  May  30,  2001, 
ANR  Pipeline  Company  (ANR)  filed  a 
service  agreement  entered  into  between 
ANR  and  Allerton  Gas  Company 
(Allerton)  under  Rate  Schedule  FTS-1 
(the  Agreement). 

ANR  requests  that  the  Commission 
find  that  the  Agreement  does  not 
contain  any  material  deviations  from 
ANR's  Form  of  Service  Agreement,  and 
that  the  Agreement  need  not  be  filed 
pursuant  to  section  154.112(b)  of  the 
Commission's  regulations. 
Alternatively,  ANR  requests  that  if  the 
Commission  finds  that  theAgreement 
contains  a  material  deviation  from 
ANR's  Form  of  Service  Agreement,  ANR 
requests  that  the  Commission  approve 
the  Agreement  and  accept  Tenth 
Revised  Sheet  No.  2,  Fourth  Revised 
Sheet  No.  190  and  Original  Sheet  No. 
191  of  ANR's  Second  Revised  Volume 
No.  1  Tariff  that  reference  the 
Agreement  as  a  non-conforming 
agreement.  ANR  requests  an  effective 
date  of  June  1,  2001  for  the  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  12,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14557  Filed  6-»-01:  8:45  amj 

BHIMQ  COOe  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Nos.  RT01-65-000,  RT01-83-000, 
RT01-82-000,  and  RT01-92-000] 

Callfomia  Independent  Syatem 
Operator  Corporation,  Pacific  Gaa  and 
Electric  Company,  San  Diego  Gaa  & 
Electric  Company,  Southern  Callfomia 
Ediaon  Company;  Notice  of  Filing 

June  4,  2001. 

Take  notice  that  on  June  1,  2001,  the 
California  Independent  System  Operator 
Corporation  (ISO).  Southern  California 
Edison  Company  (SoCal  Edison),  and 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  jointly,  and  Pacific  Gas  and 
Electric  Company  (PG&E),  individually, 
tendered  filings  in  compliance  with  the 
Commission's  April  26,  2001  Order  in 
Docket  Nos.  ELOa-95-012,  et  al.  San 
Diego  Gas  &  Electric  Company,  et  al.,  95 
FERC  1 61,115  (2001),  reh'g pending. 
The  April  26  Order  required  the  ISO, 
SoCal  Edison,  SDG&E,  and  PG&E  to  file 
a  proposal  for  a  regional  transmission 
organization  (RTO). 

The  ISO,  SoCal  Edison,  SDG&E.  and 
PG&E  state  that  the  filings  have  been 
served  on  all  parties  on  the  official 
service  list  maintained  by  the  Secretary 
for  above-captioned  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 


in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  19, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance). 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-14559  Filed  6-8-01;  8:45  am] 

MLLMQ  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  EL01-83-000] 

CE  Generation,  LLC;  Notice  of  Filing 

June  4.  2001. 

Take  notice  that  on  May  25,  2001,  CE 
Generation,  L.L.C.  tendered  for  filing  a 
Petition  for  Enforcement  Action  and/or 
Declaratory  Order  and  Motion  to 
Consolidate. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  25, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  aru 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 


via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 
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David  P.  Boergera, 

Secretary. 

(FR  Doc.  01-14560  Filed  6-8-01;  8:45  am] 

BNJJNG  COM  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 


[Docket  Nos.  RP01-350-000  and  RP01-200- 
000] 

Colorado  interatate  Gaa  Company; 
Notice  of  Technical  Conferenca 

June  5,  2001. 

In  the  Commission's  order  issued  in 
Docket  No.  RPOl-350-000  on  April  25, 
2001,1  the  Commission  directed  that  a 
technical  conference  be  held  to  address 
issues  raised  by  the  filing.  At  the  initial 
technical  conference  in  this  proceeding 
held  on  May  22,  2001,  it  was 
determined  that  a  second  conference 
would  be  useful  in  addressing  the  issues 
in  this  proceeding.  This  conference  wall 
also  address  related  issues  concerning 
CIG's  daily  Scheduled  Imbalance 
Penalty  and  interruptible  Automatic 
Parking  and  Lending  service  (APAL), 
proposed  in  Docket  No.  RPOl-200-000.2 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday, 
June  12,  2001,3  gt  iq  ^  jq    ^  ^  ^q^jq  ^q 

be  designated,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14558  Filed  6-8-01;  8:45  am) 

BNJJNQ  COOC  6717-01-M 


■Colorado  Interstate  Gas  Co..  95  FERC  16 1,099 
(2001). 

'Colorado  Interstate  Gas  Co..  94  FERC161,G88 
(2001). 

'The  notice  of  the  May  22,  2001  conference 
stated  that  "if  a  second  technical  conference 
meeting  is  required,  that  meeting  will  take  place  on 
June  5,  2001."  The  parties  at  the  initial  technical 
conference  decided  to  change  the  date  of  the  second 
conference  from  June  5  to  June  12. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP97-61-008] 

Kinder  Morgan  Interatate  Gaa 
Tranamiaalon  U.C;  Notice  of 
Nagotiatad  Rate 

June  5,  2001. 

Take  notice  that  on  May  31,  2001, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1-A, 
Second  Revised  Sheet  No.  4G  and 
Original  Sheet  No.  4 J,  to  be  effective 
Junel,  2001. 

KMIGT  states  that  the  above- 
referenced  tariff  sheets  reflect  a  new 
negotiated  rate  contract  effective  June  1 , 
2001.  The  tariff  sheets  are  being  filed 
pursuant  to  Fourth  Revised  Volume  No. 
1-A,  Section  36  of  KMIGT's  FERC  Gas 
Tariff,  and  the  procedures  prescribed  by 
the  Commission  in  its  December  31, 
1006  "Order  Accepting  Tariff  Filing 
Subject  to  Conditions",  in  Docket  No. 
RP97-81  [77  FERC  1161, 350)  and  the 
Commission's  Letter  Orders  dated 
March  28, 1997  and  November  30,  2000 
in  Docket  Nos.  RP97-81-001,  and 
RPOl-70-000,  respectively. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  KMIGT's  customers  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
.  Commission's  Regulations.  Protests  vxrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protest,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 


site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  01-14553  Filed  6-8-01;  8:45  amJ 

■LUNQ  COM  6717-ei-H 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP01-377-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Tariff  Rling 

June  5.  2001. 

Take  notice  that  on  May  31,  2001 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
First  Revised  Sheet  Number  300H.02 
and  First  Revised  Sheet  Number 
300H.03  to  become  effective  May  17. 
2001. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  order  dated  May  16, 
2001.  95  FERC  1  61,  207.  wherein  the 
Commission  directed  Northern  Border 
to  file  tariff  sheets  to  incorporate  a  five 
year  cap  on  matching  negotiated  rate 
bids  for  ROFR  capacity,  state  clearly 
how  negotiated  rate  bids  will  be 
evaluated  consistent  with  Commission 
policy,  and  specify  in  it's  tariff  that 
Northern  Border  will  maintain  separate 
and  identifiable  accounts  for  negotiated 
rate  transactions  as  required  by  the 
Commission's  Policy  Statement. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  parties 
of  record  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rule  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission's  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
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385.2001(a)(l)(ui)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doobelI.htm. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  01-14552  Filed  6-8-01;  8:45  am) 

■LUNO  COM  sm-m-m 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaskxi 

[Docket  No.  RP96-272-031] 

Norttwm  Natural  Gas  Company;  Notice 
of  Negotiated  Rate 

June  5.  2001. 

Take  notice  that  on  May  31,  2001, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  become 
effective  on  June  1.  2001: 

Nineteenth  Revised  Sheet  No.  66 
Tenth  Revised  Sheet  No.  66A 

Northern  states  that  the  above  sheets 
are  being  filed  to  amend  the  negotiated 
rate  transaction  with  WPS  Energy 
Services.  Inc.  in  accordance  with  the 
Conunission's  Policy  Statement  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 


site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  01-14554  Filed  6-8-01;  8:45  am) 

BUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Dociwt  No.  RPM-290-009] 

Viidng  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

June  5.  2001. 

Take  notice  that  on  May  31.  2001, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  tariff  sheets  to  be 
effective  July  1.  2001: 

Twenty-Fifth  Revised  Sheet  No.  6 
Eighteenth  Revised  Sheet  No.  6A 
Ninth  Revised  Sheet  No.  6B 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Offer  of 
Settlement  and  Stipulation  and 
Agreement  (Settlement)  filed  by  Viking 
on  March  16,  1999  in  the  above- 
referenced  docket  and  approved  by  the 
Commission  by  order  issued  May  12, 
1999  by  filing  to  place  the  Stage  3 
Settlement  Rates  into  effect  in 
accordance  with  the  terms  and 
conditions  of  the  Settlement. 

Viking  states  that  copies  of  this  filing 
have  been  served  on  all  parties 
designated  on  the  official  service  list  in 
this  proceeding,  on  all  Viking's 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergera, 

Secretary. 

[FR  Doc.  01-14551  Filed  6-8-01;  8:45  am] 

aiujNO  cooe  enr-oi-a 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -94-000,  et  al.] 

American  Electric  Power  Service 
Corporation,  at  al.;  Electric  Rate  and 
Corporate  Regulation  Rlinga 

June  4,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Electric  Power  Service 
Coqioration 

(Docket  No.  ECOl-94-OOOj 

Take  notice  that  on  May  29,  2001, 
American  Electric  Power  Service 
Corporation,  on  behalf  of  West  Texas 
Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company, 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  amendment  to  the 
application  filed  in  this  proceeding  on 
April  27,  2001  pursuant  to  section  203 
of  the  Federal  Power  Act  requesting 
authorization  to  transfer  operational 
control  of  certain  jurisdictional 
transmission  facilities  to  the  Southwest 
Power  Pool  Regional  Transmission 
Organization  as  proposed  and  described 
in  the  filing  made  by  the  Southwest 
Power  Pool  on  October  13,  2000  in 
Docket  No.  RTOl-34-000. 

Copies  of  the  amended  filing  have 
been  served  on  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission,  the 
Oklahoma  Corporation  Commission,  the 
Public  Utility  Commission  of  Texas,  and 
all  parties  on  the  Service  list  compiled 
by  the  Secretary  in  this  proceeding. 

Comment  date:  June  14,  2001,  in 
accordeince  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Midwest  Energy,  Inc. 

[Docket  No.  ECOl-106-OOOl 

Take  notice  that  on  May  24,  2001, 
Midwest  Energy,  Inc.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  pursuant  to  section  203 
of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  whereby 
Midwest  Energy,  Inc.  will  transfer 
operational  control  of  its  jurisdictional 
transmission  facilities  to  the  Southwest 
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Power  Pool  (SPP)  Regional 
Transmission  Operator. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PG&E  Dispersed  Generating 
Company,  LLC,  Plains  End,  LLC 

(Docket  No.  ECOl-107-OOOj 

Take  notice  that  on  May  24,  2001, 
PG&E  Dispersed  Generating  Company, 
LLC  and  Plains  End,  LLC  (Applicants) 
jointly  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  for  authorization  for  an  intra- 
corporate transfer  of  a  wholesale  power 
sales  agreement.  Applicants  have 
requested  privileged  treatment  for  the 
power  sales  agreement. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Kansas  City  Power  &  Light  Company 
and  Southwest  Power  Pool 

(Docket  No.  EC01-108-000] 

Take  notice  that  on  May  25,  2001, 
Kansas  City  Power  &  Light  Company 
(KCPL)  filed  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  the 
Applicants  will  transfer  operational 
control  of  its  jurisdictional  transmission 
facilities  to  the  Southwest  Power  Pool 
Regional  Transmission  Operator. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Empire  District  Electric 
Company 

(Docket  No.  ECOl-109-000] 

Take  notice  that  on  May  25,  2001,  The 
Empire  District  Electric  Company 
(Empire)  filed  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to 
section  203  of  the  Federal  Power  Act  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  the 
Applicants  will  transfer  operational 
control  of  its  jurisdictional  transmission 
facilities  to  the  Southwest  Power  Pool 
Regional  Transmission  Operator. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Richmond  County  Power,  LLC 

[Docket  No.  EROl-1417-001)  - 

Take  notice  that  on  May  29,  2001, 
Richmond  Coimty  Power,  LLC  tendered 
for  filing  an  amendment  to  the 
application  for  authorization  to  sell 
energy,  capacity  and  ancillary  services 
at  market-based  rates  that  it  originally 


filed  in  the  above-captioned  docket  on 
March  6,  2001. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

(Docket  No.  ER01-1512-001] 

Take  notice  that  on  May  29,  2001, 
Idaho  Power  Company  tendered  for 
filing  a  revised  long-term  service 
agreement  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  date:  June  19,  20dl ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  AIG  Energy  Trading  Inc. 

[Docket  No.  .EROl-1635-OOll 

Take  notice  that  on  May  30,  2001,  AIG 
Energy  Trading  Inc.  (Seller)  tendered  for 
filing  a  compliance  filing  pursuant  to 
the  order  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  on  May  24,  2001,  in  the  above- 
captioned  docket.  The  Commission's 
May  24  order  accepted  Seller's  market- 
based  rate  filing,  conditioned  upon 
Seller,  within  15  days  of  the  order, 
changing  the  designation  of  its  rate 
schedule  to:  Rate  Schedule  FERC  No.  1. 
Seller's  filing  reflects  this  change. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROl-1646-OOll 

Take  notice  that  on  May  29,  2001,  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing  an 
Interconnected  Control  Area  Operating 
Agreement  (ICAOA)  between  the  ISO 
and  Comision  Federal  de  Electricidad, 
in  compliance  with  the  Commission's 
April  27,  2001  letter  order  in  the  above- 
referenced  docket  and  with  Order  No. 
614.  The  ISO  states  that  it  does  not  now 
propose  any  new  substantive  changes  to 
the  ICAOA. 

The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  in  the  above- 
referenced  docket. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  FPL  Energy  Maine  Holdings,  LLC  & 
Boralex  Industries  Inc. 

(Docket  No.  EROl-1854-OOlj 

Take  notice  that  on  May  30,  2001,  FPL 
Energy  Maine  Holdings,  LLC  and 
Boralex  Industries  Inc.,  jointly  tendered 
for  filing  an  amendment  to  their  April 
24,  2001  notice  of  succession,  notice  of 
change  in  status  and  application  for 


market-based  rate  authority  pursuant  to 
Section  205  of  the  Federal  Power  Act 
The  sole  purpose  of  the  amendment  is 
to  request  the  Commission  to  grant  such 
waivers  of  certain  filing  requirements 
and  such  blanket  authorizations  as  the 
Commission  has  authorized  in  previous 
orders  involving  sellers  of  power  from 
merchant  plants  at  market-based  rates. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Paget  Sound  Energy,  Inc. 

[Docket  No.  EROl-2 149-000) 

Take  notice  that  on  May  29,  2001, 
Puget  Sound  Energy  (PSE)  tendered  for 
filing  a  Blanket  Service  Agreement  for 
Retail  Network  Integration  Transmission 
Service,  a  Retail  Network  Operating 
Agreement,  and  a  proposed  Schedule  4R 
for  PSE's  Open  Access  Transmission 
Tariff  (OATT)  to  provide  Energy 
Imbalance  Service  for  certain  Retail 
Customers.  The  retail  customers  that 
will  take  service  under  these  agreements 
and  under  Schedule  4R  were  previously 
Schedule  48  and  Special  Contract 
customers.  PSE  requests  an  effective 
date  of  June  1,  2001  for  the  filings. 

A  copy  of  the  filing  was  served  upon 
all  parties  listed  in  the  Certificate  of 
Service. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  SOWEGA  Power  LLC 

(Docket  No.  ER01-2150-000| 

Take  notice  that  on  May  29,  2001, 
SOWEGA  Power  LLC  (SOWEGA) 
tendered  for  filing  an  Electric  Power 
Master  Agreement  between  SOWEGA 
and  Morgan  Stanley  Capital  Group  Inc. 
as  a  long-term  service  agreement  imder 
SOWEGA  s  market  based  sales  tariff. 
The  Electric  Power  Master  Agreement  is 
designated  as  SOWEGA  Power  LLC 
FERC  Service  Agreement  No.  5  to 
SOWEGA  s  FERC  Electric  Tariff, 
Original  Vol.  1. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cold  Springs  Creek.  LLC 

(Docket  No.  ER01-21S1-000| 

Take  notice  that  on  May  29, 2001, 
Cold  Springs  Creek,  LLC  (Cold  Springs), 
tendered  for  filing  an  application  to 
shorten  time  for  notice  and  comments, 
for  waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1.  Cold 
Springs  proposes  that  its  Rate  Schedule 
No.  1  become  effective  upon 
commencement  of  service  of  the  Cold 
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Springs  power  plant  (the  Plant),  a 
generation  project  currently  being 
developed  by  Cold  Springs  in  the  State 
of  Idaho. 

The  Plant  will  conunence  the  sale  of 
power  on  June  15.  2001,  Cold  Springs 
intends  to  sell  energy  and  capacity  from 
the  Plant  at  market-based  rates,  and  on 
such  terms  and  conditions  to  be 
mutually  agreed  upon  with  the 
purchasing  party.  Copies  of  the  filing 
were  served  on  Northern  Lights,  hic. 
Rural  Electric  Cooperative,  and  the 
Idaho  Public  Utilities  Commission. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

(Docket  No.  EROl-2152-0001 

Take  notice  that  on  May  29,  2001, 
Cinergy  Services,  Inc.  tendered  for  filing 
a  Facilities  Construction  Agreement  by 
and  between  Cinergy  Services,  Inc. 
(Cinergy)  and  Cogentrix  Lawrence 
County.  LLC  (Cogentrix),  which  is  dated 
May  2,  2001. 

TTje  Facilities  Construction 
Agreement  between  the  parties  provides 
for  the  construction  and  installation  of 
the  interconnection  facilities  and  the 
additions,  modifications  and  upgrades 
to  the  existing  transmission  facilities  of 
PSI  Energy,  Inc.  (APSI),  a  Cinergy  utility 
operating  company. 

Cinergy  states  that  it  has  served  a 
copy  of  its  filing  upon  the  Indiana 
Utility  Regulatory  Commission  and 
Cogentrix. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER01-2153-O00) 

Take  notice  that  on  May  29,  2001, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  an  executed  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Citizens 
Communications  Company  under 
Central  Vermont's  FERC  Electric  Tariff, 
First  Revised  Volume  No.  7. 

Copies  of  the  filing  were  served  upon 
the  above-mentioned  company  and  the 
Vermont  Public  Service  Board. 

Comment  date:  June  19.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southwest  Power  Pool,  Inc. 

[Docket  No.  EROl-2 154-000] 

Take  notice  that  on  May  29.  2001, 
Southwest  Power  Pool.  hic.  (SPP) 
tendered  for  filing  three  executed 
service  agreements  for  Finn  Point-to- 


Point  Transmission  Service.  Non-Finn 
Point-to-Point  Transmission  Service, 
and  Loss  Compensation  Service  with 
Calpine  Energy  Services,  L.P. 
(Transmission  Customer).  SPP  seeks  an 
effective  date  of  May  17,  2001  for  each 
of  these  service  agreements. 

A  copy  of  this  filing  was  served  on  the 
Transmission  Customer. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Pennsylvania  Electric  Company 

[Docket  No.  EROl-2155-OOOl 

Take  notice  that  on  May  29,  2001, 
Pennsylvania  Electric  Company  (doing 
business  as  GPU  Energy)  tendered  for 
filing  a  letter  agreement  (Agreement) 
between  GPU  Energy  and  Allegheny 
Energy  Supply  Company  LLC 
(Allegheny  Energy).  Under  the 
Agreement,  Alle^eny  Energy  has 
agreed  to  the  operational  and  financial 
responsibilities  set  forth  in  the  GPU 
Energy  Manuals  in  connection  with 
Allegheny  Energy  becoming  the  Load 
Serving  Entity  for  the  Pennsylvania 
Boroughs  of  Berlin,  Hooversville  and 
Smethport. 

Copies  of  the  filing  were  served  upon 
Alle^eny  Energy,  PJM  and  regulators  in 
the  Commonwealth  of  Pennsylvania. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  England  Power  Company 

[Docket  No.  EROl-2156-OOOl 

Take  notice  that  on  May  29.  2001. 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  notice  of  succession 
for  Montaup  Electric  Company.  FERC 
Electric  Tariff.  First  Revised  Volume  No. 
1  (Montaup  Tariff  No.  1)  and  certain 
service  agreements  under  Montaup 
Tariff  No.  1. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Arizona  Public  Service  Company 

(Docket  No.  EROl-2157-OOOj 

Take  notice  that  on  May  29.  2001, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  umbrella  Service 
Agreements  to  provide  Short-Term  Firm 
and  Non-Firm  Point-to-Point 
Transmission  Service  to  Portland 
General  Electric,  and  State  of  Nevada, 
Colorado  River  Commission  under 
APS"  Open  Access  Transmission  Tariff. 

A  copy  of  this  filing  has  been  served 
on  Portland  General  Electric,  State  of 
Nevada,  Colorado  River  Commission, 
Oregon  Public  Utility  Commission,  and 
the  Arizona  Corporation  Commission. 


Comment  date;  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Mid-Continent  Area  Power  Pool 

[Docket  No.  EROl-2 158-000] 

Take  notice  that  on  May  29.  2001.  the 
Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utility  members, 
tendered  for  filing  service  agreements 
under  MAPP  Schedule  R  with  American 
Electric  Power  Corporation;  Black  Hills 
Power;  FPL  Energy  Power  Marketing, 
Inc.;  Kansas  City  Power  and  Light; 
Northern  States  Power;  NRG  Power 
Marketing  Inc.;  Split  Rock  Energy; 
UtiliCorp  United,  Inc.;  and  Williams 
Energy  Marketing  &  Trading  Company. 

Comment  date;  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Hermiston  Generating  Company, 
LJ». 

[Docket  No.  ER01-215&-000] 

Take  notice  that  on  May  29,  2001, 
Hermiston  Generating  Company,  L.P. 
(Hermiston)  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  and  Part  35  of  the 
Commission's  regulations,  an 
application  for  authorization  to  make 
sales  of  capacity,  energy,  and  certain 
Ancillary  Services  at  market-based  rates; 
to  reassign  transmission  capacity;  and  to 
resell  firm  transmission  rights  (FTRs). 
Hermiston  owns  an  imdivided  50 
percent  interest  in  an  electric  generating 
facility  located  in  Hermiston,  Oregon. 

Comment  date:  Jime  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  West  Penn  Power  Company  (dba 
Allegheny  Power) 

[Docket  No.  EROl-2160-000] . 

Take  notice  that  on  May  30.  2001, 
West  Penn  Power  Company,  dba 
Allegheny  Power,  tendered  for  filing  an 
Amendment  to  its  Electric  Service 
Agreement  with  the  Borough  of 
Chambersburg  (Customer)  under  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1  to  permit  the  Customer  to  make  sales 
from  its  generation  into  the  market,  and 
also  filed  an  Interconnection  and 
Operating  Agreement  with  the  Customer 
as  Service  Agreement  No.  353  under 
Allegheny  Power's  Open  Access 
Transmission  Tariff.  An  effective  date  of 
May  31,  2001  is  requested. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
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Service  Commission  and  all  parties  of 
record. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  England  Power  Pool 

[Docket  No.  EROl-2161-000] 

Take  notice  that  on  May  30,  2001,  the 
New  England  Power  Pool  (NEPOOL) 
tendered  for  filing  changes  to  Ancillary 
Service  Schedule  2  (Reactive  Supply 
and  Voltage  Control  from  Generation 
Sources  Service)  (Schedule  2)  in  the 
NEPOOL  Open  Access  Transmission 
Tariff.  These  changes  would  amend 
Schedule  2  to  include  a  capacity  charge. 
This  amendment  to  the  Tariff  is 
expected  to  increase  rates 
approximately  $12  million  aimually. 
The  changes  also  include  elimination  of 
the  Schedule  2  Implementation  Rule 
previously  filed  with  the  Commission. 
NEPOOL  states  that  the  elimination  of 
the  Schedule  2  Rule  will  not  increase 
rates.  An  August  1,  2001  effective  date 
is  requested. 

NEPOOL  states  that  copies  of  these 
materials  were  sent  to  the  NEPOOL 
Participants  and  the  six  New  England 
state  governors  and  regulatory 
commissions. 

Comment  date;  June  20,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  EROl-2 162-000] 

Take  notice  that  on  May  30.  2001.  the 
New  York  Independent  System 
Operator,  toe.  (NYISO)  tendered  for 
filing  proposed  revisions  to  NYISO 
Agreement.  The  NYISO  requests  an 
effective  date  of  one  day  after  this  filing 
(May  31.2001). 

Copies  of  this  filing  were  served  upon 
all  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  to  the  New  York  State 
Public  Service  Commission,  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Comment  date:  June  20.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-2163-OOOj 

Take  notice  that  on  May  30,  2001,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  unexecuted  Intercormection  and 
Operation  Agreement  between  Indiana 
Michigan  Power  Company  and  DPL 
Energy,  Inc.  The  agreement  is  pursuant 


to  the  AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Revised  Volume  No.  6,  effective  June  15, 
2000. 

AEP  requests  an  effective  date  of  May 
31.2001. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission  and  Michigan  Public 
Utilities  Commission. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-2164-0001 

Take  notice  that  on  May  30,  2001, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Interconnection  Agreement  between 
Georgia  Power  and  Ehike  Energy  Glynn, 
LLC  (DENA  Glynn)  (the  Agreement),  as 
a  service  agreement  under  Southern 
Operating  Companies'  Open  Access 
Transmission  Tariff  (FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  5) 
and  is  designated  as  Service  Agreement 
No.  378.  The  Agreement  provides  the 
general  terms  and  conditions  for  the 
interconnection  and  parallel  operation 
of  DENA  Glynn's  electric  generating 
facility  located  near  Thalmaim,  Glyim 
County,  Georgia.  The  Agreement 
terminates  forty  (40)  years  from  the 
effective  date  unless  terminated  earlier 
by  mutual  written  agreement. 

Comment  date;  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  LSP  Energy  Limited  Partnership 

[Docket  No.  ER98-2259-002J 

Take  notice  that  on  May  30,  2001.  LSP 
Energy  Limited  Partnership,  tendered 
for  filing  a  notice  of  change  in  status, 
submission  of  updated  market  analysis, 
and  election  as  to  reporting  of  futiure 
changes  in  status. 

The  filing  reflects  the  fact  that 
subsidiaries  of  NRG  Energy.  Inc. 
cunently  own  100  percent  of  the 
applicant. 

Comment  date:  June  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pt^ty 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  01-14548  Filed  6-8-01:  8:45  am] 

BauNQ  cooc  tm-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  EQ01-1 73-000,  et  at.] 

CMS  Operating  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  1,2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Generation  Operating  Company 

(Docket  No.  EGOl-1 73-000] 

Take  notice  that  on  May  25,  2001, 
CMS  Generation  Operating  Company, 
330  Town  Center  Drive.  Suite  1000, 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission),  an 
amendment  to  its  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

CMS  Generation  Operating  Company 
is  a  wholly-owned  subsidiary  of  CMS 
Generation  Co.,  a  Michigan  corporation, 
which  is  a  wholly-owned  indirect 
subsidiary  of  CMS  Energy  Corporation, 
also  a  Michigan  corporation.  CMS 
Generation  Operating  Company  will 
operate,  imder  an  operations  and 
maintenance  agreement  with  the  owner, 
a  waste  tire-burning  electricity 
generating  facility  located  in  Sterling, 
Connecticut  with  a  net  electrical 
generating  capacity  of  approximately  26 
MW. 
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Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  GridFlorida  LLC,  Florida  Power  & 
Light  Co.,  Florida  Power  Corporation, 
Tampa  Electric  Co. 

[Docket  No.  RTOl-67-0031 

Take  notice  that  on  May  29,  2001, 
Florida  Power  &  Light  Company,  Florida 
Power  Corporation,  and  Tampa  Electric 
Company  tendered  for  filing  a 
Compliance  Filing  to  the  Commission's 
Order  Granting  Provisional  RTO  Status, 
GridFlorida  LLC.  94  FERC  1 61.363 
(2001).  Take  further  notice  that  on  May 
15,  2001,  these  same  parties  filed  a 
status  report  as  required  by  the  order. 

Comment  date:  July  2,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Cleco  Power  LLC 

[Docket  Nos.  EROl-1099-002  and  EROl- 
2147-0001 

Take  notice  that  on  May  29,  2001, 
Cleco  Power  LLC,  tendered  for  filing  a 
Notice  of  Cancellation  pursuant  to  18 
CFR  35.15.  effective  May  29,  2001, 
canceling  Cleco  Utility  Group  Inc.'s 
(Cleco  Utility)  Market-Based  Rates  Tariff 
and  all  related  service  agreements  and 
its  Open  Access  Transmission  Tariff 
(OATT)  and  all  related  service 
agreements.  Cleco  Power  LLC  is 
simultaneously  filing  essentially  the 
same  rate  schedules  in  the  name  of 
Cleco  Power  LLC. 

Effective  December  31,  2000,  Cleco 
Utility  Group  Inc.  was  converted  from  a 
corporate  form  to  a  limited  liability 
company  form.  The  conversion  was 
effectuated  through  a  merger  with  an 
entity  formed  solely  for  purposes  of  the 
conversion  namely,  Cleco  Power  LLC, 
with  Cleco  Power  LLC  as  the  siirviving 
entity.  Consequently,  all  rate  schedules 
of  Cleco  Utility  Group  Inc.  will  be 
canceled  and  refiled  in  the  name  of 
Cleco  Power  LLC  by  Jime  25.  2001, 
pursuant  to  Order  614  and  the 
Commission's  order  dated  March  28, 
2001,  in  the  captioned  proceedings. 

At  this  time,  only  the  Market-Based 
Rates  Tariff  and  all  related  service 
agreements  and  the  OATT  and  all 
related  service  agreements  are  being 
canceled  and  refiled.  All  other  Cleco 
Utility  rate  schedules  will  be  canceled 
and  refiled  by  Cleco  Power  LLC  before 
the  Jime  25,  2001  deadline. 

Take  notice  that  the  following  Cleco 
Utility  service  agreements  under  its 
OATT  are  being  canceled  and  are  not 
being  refiled  as  Cleco  Power  LLC  rate 
schedules  because  the  customer  no 


longer  takes  service  under  these  rate 
schedules: 

T1S3 

T1S8 

T1S37 

IRI  S38  (expired) 

1R1S43 

Notice  of  the  proposed  cancellations 
have  been  served  upon  all  customers 
under  Cleco  Utility  Group  Inc.'s  Market- 
Based  Rates  Tariff  and  OATT. 

Take  notice  that  on  May  29,  2001, 
Cleco  Power  LLC  filed  Non-Firm  and 
Short-Term  Firm  Point-to-Point 
Transmission  Service  Agreements  under 
its  OATT  with  Axia  Energy,  L.P.  and 
Calpine  Energy,  L.P. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Walton  Electric  Membership 
Corporation 

[Docket  No.  EROl-1400-OOlj 

Take  notice  that  on  May  24,  2001, 
Walton  Electric  Membership 
Corporation  tendered  for  filing  its 
compliance  filing  as  required  by  the 
Commission  in  Walton  Electric 
Membership  Corporation,  95  FERC 
161,106(2001). 

Comment  date:  Jime  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  FirstEnergy  Operating  Companies 

[Docket  No.  EROl-1403-OOll 

Take  notice  that  on  May  29,  2001,  The 
Cleveland  Electric  Illuminating 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and  The 
Toledo  Edison  Company  (collectively, 
the  FirstEnergy  Operating  Companies) 
tendered  for  filing  their  FERC  Electric 
Tariff,  First  Revised  Volume  No.  2.  The 
FirstEnergy  Operating  Companies  state 
that  this  tariff,  which  supersedes  their 
existing  Market-Based  Rate  Power  Sales 
Tariff  for  Wholesale  Sales  of  Electric 
Capacity  and  Energy,  incorporates 
provisions  relating  to  the  sale  of  Market 
Support  Generation  and  contains  all  of 
the  tariff  and  page  designations 
contemplated  by  FERC  Order  No.  614. 

The  tariff  was  submitted  in 
compliance  with  the  Order 
Conditionally  Accepting  Filing  Without 
Suspension  or  Hearing  and  Granting 
Waiver,  which  was  issued  in  this 
proceeding  on  April  26,  2001. 

Comment  date:  June  19,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Newington  Energy,  L.L.C. 

(Docket  No.  EROl-1526-OOlj 

Take  notice  that  on  May  24.  2001. 
Newington  Energy.  L.L.C.  (Newington) 


tendered  for  filing  an  amendment  to  its 
application  for  approval  of  Rate 
Schedule  FERC  No.  1  for  the  wholesale 
sale  of  electric  energy,  capacity  and 
ancillary  services  at  market-based  rates. 

Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Pool 

(Docket  No.  EROl-2140-OOOl 

Take  notice  that  on  May  25,  2001,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  tendered  for 
filing  the  Seventy-Fourth  Agreement 
Amending  the  New  England  Power  Pool 
Agreement  (Seventy-Fourth  Agreement) 
which  proposes  conforming  changes  to 
the  Restated  NEPOOL  Agreement  to 
reflect  an  accelerated  process  for 
appeals  imder  the  NEPOOL  Review 
Board's  Rules  of  Procedure  and  to 
somewhat  relax  standards  for  Review 
Board  member  ownership  of  Participant 
securities  and  relationships  with  market 
participants  and  their  affiliates.  A  June 
1,  2001  effective  date  has  been 
requested. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Riverside  Canal  Povirer  Company 

[Docket  No.  ER01-2141-000] 

Take  notice  that  on  May  24,  2001, 
Riverside  Canal  Power  Company 
(Riverside)  tendered  for  filing 
amendments  to  Riverside's  electric  rate 
schedule  No.  1  to  reflect  its  pending 
affiliation  with  AES  Corp.  and  its 
franchised  public  utility  subsidiaries. 
Riverside  requests  waiver  of  any  notice 
requirements  to  the  extent  required. 
Comment  date:  June  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Potomac  Power  Resources,  Inc. 

[Docket  No.  EROl-2142-OOOl 

Take  notice  that  on  May  25,  2001, 
Potomac  Power  Resources,  Inc.  (PPR) 
tendered  for  filing  a  service  agreement 
establishing  Pepco  Energy  Services,  Inc. 
(PES)  as  a  customer  under  PPR's  Rate 
Schedule  No.  1.  PPR  requests  an 
effective  date  of  January  1,  2001.  PPR 
also  commits  to  the  payment  of  interest 
to  PES  calculated  in  accordance  with 
Section  35.19  of  the  Commission's  Rules 
and  Regulations  &t>m  the  date  of  any 
payments  made  by  PES  to  PPR  pursuant 
to  the  Service  Agreement  prior  to  sixty 
days  following  the  making  of  this  filing, 


such  interest  to  be  calculated  from  the 
dates  of  such  payments  through  the 
sixtieth  day  following  the  making  of  this 
filing. 

PPR  states  that  a  copy  of  the  filing 
was  served  on  PES. 

Comment  date:  June  15.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tucson  Electric  Power  Conqiany 

(Docket  No.  EIR01-2143-000I 

Take  notice  that  on  May  25,  2001, 
Tucson  Electric  Power  Company 
tendered  for  filing  one  (1)  Umbrella 
Service  Agreement  (for  short-term  firm 
service)  and  one  (1)  Service  Agreement 
(for  non-firm  service)  pursuant  to  Part  II 
of  Tucson's  Open  Access  Transmission 
Tariff,  which  was  filed  in  Docket  No. 
EROl-208-000. 

'    The  details  of  the  service  agreements 
are  as  follows: 

1.  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  dated  as  of  April  11,  2001  by 
and  between  Tucson  Electric  Power 
Company  and  Morgan  Stanley  Capital 
Group  Inc.— FERC  Electric  Tariff  Vol. 
No.  2,  Service  Agreement  No.  161.  No 
service  has  commenced  at  this  time. 

2.  Form  of  Service  Agreement  for 
Non-Firm  Point-to-Point  Transmission 
Service  dated  as  of  April  11,  2001  by 
and  between  Tucson  Electric  Power 
Company  and  Morgan  Stanley  Capital 
Group  Inc.— FERC  Electric  Tariff  Vol. 
No.  2,  Service  Agreement  No.  162.  No 
service  has  commenced  at  this  time. 

Comment  date:  June  15,  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Pool 

(Docket  No.  ER01-2144-000] 

Take  notice  that  on  May  25,  2001,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee,  tendered  for 
filing  changes  to  Market  Rule  & 
Procedure  17  (Market  Rule  17),  entitled 
Market  Monitoring,  Reporting  and 
Market  Power  Mitigation.  Market  Rule 
17  has  been  revised  to  reflect  the 
implementation  of  three-part  bidding 
and  Net  Commitment  Period 
Compensation  (NCPC)  in  New  England. 

NEPOOL  has  requested  a  July  1,  2001 
effective  date  for  the  proposed  changes 
to  Market  Rule  17,  simultaneous  with 
the  implementation  of  three-part 
bidding  and  NCPC. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  June  15.  2001.  in 
accordance  with  Standard  Paragraph  E 
at  the  eiid  of  this  notice. 
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12.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  EROl-2145-0001 

Take  notice  that  on  May  25,  2001,  The 
Dayton  Power  and  Light  Company 
(Dayton)  tendered  for  filing  service 
agreements  establishing  Calpine  Energy 
Services,  LP,  Axia  Energy,  LP,  Exelon 
Generation  Company,  LLC  as  customers 
imder  the  terms  of  Dayton's  Open 
Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Calpine  Energy  Services,  LP,  Axia 
Energy,  LP,  Exelon  Generation 
Company,  LLC  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date;  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ERO 1-2 146-000] 

Take  notice  that  on  May  24,  2001,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
eight  service  agreements  with  Aquila 
Energy  Marketing  Corporation,  City  of 
Cleveland,  DTE  Energy  Trading,  Inc.,  El 
Paso  Merchant  Energy,  LP,  MEICO,  Inc. 
and  Vernon  Utilities  Department  for 
transactions  exceeding  one  year  in 
length  by  the  AEP  Companies  under  the 
Wholesale  Market  Tariff  of  the  AEP 
Operating  Companies  (Power  Sales 
Tariff).  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  10, 
1997  and  has  been  designated  AEP 
Operating  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  5  (Wholesale 
Tariff  of  the  AEP  Operating  Companies) 
and  FERC  Electric  Tariff  Original 
Volimie  No.  8,  Effective  January  8, 1998 
in  Docket  ER  98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies). 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  these  service 
agreements  to  be  made  effective  on  or 
prior  to  May  1,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date;  Jime  14,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Commonwealth  Edison  Company 

(Docket  No.  ER01-214fr-^)00) 

Take  notice  that  on  May  29,  2001, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  an 
Interconnection  Agreement  with 
Calumet  Energy  Team  LLC  (Calumet). 
ComEd  requests  an  effective  date  of  May 
30,  2001  and  accordingly  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Calumet  and  the  Illinois  Commerce 
Commission. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PacifiCorp 

[Docket  Nos.  EROl-1 353-000.  EROl-1354- 
000,  and  EROl-1 355-000] 

Take  notice  that  on  May  29,  2001. 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations 
and  the  Commission  Order  dated  April 
26,  2001  under  the  above  stated 
FERCDocket  Nos.  a  report  on  the  status 
of  the  negotiations  required  pursuant  to 
the  Commission's  Order. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  June  19,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Dominion  Retail,  Inc. 

[Docket  No.  EROl-360-001] 

Take  notice  that  on  May  25,  2001, 
Dominion  Retail,  Inc.  in  compliance 
with  the  Federal  Energy  Regulatory 
Commission's  (Commission)  Letter 
Order  in  Docket  No.  EROl-360-000, 
(Dominion  Retail)  tendered  for  filing  its 
market-based  rate  schedule  with  the 
designations  as  required  by  FERC  Order 
No.  614. 

Comment  date:  June  15,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Maine  Public  Service  Company 

(Docket  No.  ER95-851-0041 

Take  notice  that  on  May  29.  2001. 
Maine  Public  Service  Company  (MPS) 
tendered  for  filing  an  updated  market 
analysis  as  required  by  the 
Commission's  May  31,  1995  order  in 
Docket  No.  ER95-85 1-000  granting  MPS 
market-based  rate  authority. 

Comment  date:  June  19.  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14547  Filed  6-8-01;  8:45  am] 

BRJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM95-9-0131 

Open  Access  Same-Time  Information 
System  (OASIS)  and  Standards  of 
Conduct;  Notice  of  Filing  and  Request 
for  Comments 

)une5.  2001. 

Take  notice  that  on  May  29,  2001,  the 
Market  Interface  Committee  of  the  North 
American  Electric  Reliability  Coimcil 
(MIC)  filed  a  request  to  modify  the 
Commission's  OASIS  Business  Practice 
Standards  adopted  in  Order  No.  638,'  to 
add  a  new  business  practice  standard 
dealing  with  accepted  firm  daily  point- 
to-point  transmission  service  that  has 
not  been  confirmed  and  a  related 
footnote  to  Table  4-2  on  Reservation 
Timing  Limits.  The  MIC  requests  that 
the  Commission  implement  this 
proposal  on  a  mandatory,  experimental 
basis  for  six  months  beginning  no  later 


'  Open  Access  Same-Time  Information  System 
and  Standards  of  Conduct.  Order  No.  638.  FERC 
Stats,  ft  Regs..  Regulations  Preambles  1996-2000 
131.092(2000). 


than  June  30,  2001.  The  MIC  further 
states  that,  within  four  months  of  the 
effective  date,  it  will  provide  the 
Commission  with  an  assessment  of  the 
experiment  and  whether  it  should  be 
revised,  discontinued,  or  made 
permanent. 

We  invite  written  comments  on  this 
filing  generally  and  specifically  invite 
comment  on  whether  action  on  this 
proposal  is  needed  by  June  30,  2001,  as 
requested  by  the  MIC.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
The  filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims,  h  tm . 

Comments  must  be  filed  on  or  before 
June  11,  2001  and  may  be  filed  on  paper 
or  electronically  via  the  Internet.  Those 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  the 
original  and  14  copies  of  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426  and 
should  refer  to  Docket  No.  RM95-9-013. 

Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect.  MS  Word. 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  website  at 
www.ferc.fed.us  and  click  on  "Make  An 
E-Filing,"  and  then  follow  the 
instructions  for  each  screen.  First  time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgement  to 
the  sender's  E-Mail  address  upon 
receipt  of  comments. 

User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  E-Mail 
to  efiling@ferc.fed.us.  Comments  should 
not  be  submitted  to  the  E-Mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE..  Washington  DC 
20426.  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222.  or  by  E-mail  to 
RimsMastei^ferc.fed.us. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14549  Filed  6-8-01;  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  Request  for 
Preliminary  Terms  and  Conditions 

June  5,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/Appyjcation:  Original 
Minor  License. 

b.  Project  No.:  11659-001. 

c.  Applicant:  Gustavus  Electric 
Company  (GEC). 

d.  Name  of  Project:  Falls  Creek 
Hydroelectric  Project. 

e.  Location:  On  Falls  Creek  (also 
knows  as  the  Kahtaheena  River),  in 
southeastern  Alaska  near  the  town  of 
Gustavus.  The  project  would  be  located 
on  lands  currently  located  within  the 
boundary  of  Glacier  Bay  National  Park 
and  administered  by  the  National  Park 
Service.  The  Glacier  Bay  National  Park 
Boundary  Adjustment  Act  of  1998  (Act) 
provides  that  if  a  license  is  issued  for 
the  project,  the  minimum  amount  of 
Glacier  Bay  National  Park  land 
necessary  to  construct  and  operate  the 
hydroelectric  project  would  be 
transferred,  as  part  of  a  land  exchange, 
to  the  State  of  Alaska.  The  Act  also 
autborizes  the  submittal  of  a  license 
application  for  this  project  to  the 
Federal  Energy  Regulatory  Commission. 

f.  Applicant  Contact:  Richard  Levitt, 
Gustavus  Electric  Company,  P.O.  Box 
102,  Gustavus,  Alaska  99826;  (907)  697- 
2299. 

g.  FERC  Contact:  Bob  Easton.  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington,  DC  20426; 
(202)  219-2782;  Email: 
robert.easton@ferc.fed.us 

h.  GEC  mailed  a  copy  of  the  PDEA 
and  draft  application  to  interested 
parties  on  May  21,  2001.  The 
Commission  received  a  copy  of  the 
PDEA  and  draft  application  on  May  30, 
2001. 

i.  With  this  notice  we  are  soliciting 
preliminary  terms,  conditions,  and 
recommendations  on  the  PDEA  and 
draft  license  application.  All  comments 
on  the  PDEA  and  draft  license 
application  should  be  sent  to  the 
addresses  above  in  items  (f)  and  (g).  All 
comments  must  include  the  project 
name  and  number,  and  bear  the  heading 
"Preliminary  Comments,"  "Preliminary 
Recommendations,"  "Preliminary 
Terms  and  Conditions,"  or  "Preliminary 
Prescriptions."  Any  party  interested  in 


commenting  must  do  so  before  August 
3,  2001.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

j.  With  this  notice,  we  are  initiating 
consultation  with  the  STATE  HISTORIC 
PRESERVATION  OFFICER  (SHPO).  as 
required  by  Section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

k.  Locations  of  the  application:  Copies 
of  the  application  can  be  obtained  from 
the  applicant  contact  identified  in  item 
(f)  above.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Sti«et.  N.E..  Room  2A. 
Washington,  DC  20426,  or  by  calling 
(202)  208-0371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm.  (Call 
(202)  208-2222  for  assistance). 


Federal  Register /Vol.  66,  No.  112 /Monday,  June  11.  2001 /Notices 


31235 


David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14550  Filed  6-8-01;  8:45  am] 

BIUJNO  cow  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

Junes,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11992-000. 

c.  Date  pled:  April  23,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

'  e.  Name  and  Location  of  Project:  The 
Pomme  De  Terre  Dam  Project  would  be 
located  on  the  Pomme  De  Terre  River  in 
Hickory  County,  Missouri.  The  project 
would  be  located  on  a  federally-owned 
dam  administered  by  the  U.S.  Corps  of 
Engineers. 

L  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc..  P.O.  Box  535,  Rigby.  ID 
83442.  (208)  745-8630.  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 


i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  firom  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First       ^ 
Street,  NE.,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  tiie 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.u8/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11992-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Pomme 
De  Terre  Reservoir  which  has  a  surface 
area  of  7,820  acres  and  a  storage 
capacity  of  230,000  acre-feet  and 
include:  (1)  a  proposed  powerhouse 
with  a  total  installed  capacity  of  4.2 
megawatts;  (2)  a  proposed  100-foot-long, 
8-foot-diameter  penstock:  (3)  a  proposed 
7-mile-long,  33  kv  transmission  line; 
and  (4)  appurtenant  facilities.  The 
project  would  operate  in  a  run-of-river 
mode  and  would  have  an  average 
annual  generation  of  11.2  GWh. 
k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rim8.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

I.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 


application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conunission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivoc^  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
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TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
■PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  appUcation. 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  doe  not  file 
comments  with  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boer^rs, 

Secretary. 

IFR  Doc.  01-14555  Filed  6-«-01;  8:45  am] 

BUJNG  CODE  snr-oi-M 


DEPARTMENT  OF  EflERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Protests,  and  Motions  To  intervene 

Junes.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11973-000. 

c.  Date  filed:  April  18,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Crawford  Dam  Project  would  be  located 
on  Iron  Creek  in  Delta  County, 
Colorado.  The  project  would  be  located 
on  a  federally-owned  dam  administered 
by  the  U.S.  Bureau  of  Reclamation. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services.  Inc.,  P.O.  Box  535,  Rigby,  ID 


83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11973-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  doguments  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiut;e  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  ^ency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Crawford 
Reservoir  which  has  a  surface  area  of 
406  acres  and  a  storage  capacity  of 
14,395  acre-feet  and  include:  (1)  a 
proposed  powerhouse  with  a  total 
installed  capacity  of  1.3  megawatts;  (2) 
a  proposed  300-foot-long,  2.8-foot- 
diameter  penstock;  (3)  a  proposed  1- 
mile-long,  15  kv  transmission  line;  and 
(4)  appurtenant  facilities.  The  project 
would  operate  a  nui-of-river  mode  and 
would  have  an  average  annual 
generation  of  11.4  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 


application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conmients,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 
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q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCA'nON", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14556  Filed  6-8-01;  8:45  am] 

BHXING  CODE  6717-01-M 


FEDERAL  ELECTION  COMMISSION 
[Notice  2001-7]      ■ 

Filing  Dates  for  the  Florida  Special 
Election  in  the  1st  Congressional 
District 

AGENCY:  Federal  Election  Commission. 


ACTION:  Notice  of  filing  dates  for  special 
election. 

SUMMARY:  Florida  has  scheduled  special 
elections  to  fill  the  U.S.  House  of 
Representatives  seat  in  the  First 
Congressional  District  held  by 
Congressman  Joe  Scarborough.  There 
are  three  possible  special  elections,  but 
only  two  may  be' necessary. 

•  Primary  Election:  ]uly  24.  2001. 

•  Possible  Runoff  Election:  September 
4,  2001.  In  the  event  that  one  candidate 
does  not  achieve  more  than  50%  of  the 
vote  in  his/her  party's  Special  Primary 
Election,  the  top  two  vote-getters  will 
participate  in  a  Special  Runoff  Election. 

•  General  Election:  October  16,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  J.  Scott,  Information  Division, 
999  E  Street,  NW.,  Washington,  DC 
20463;  Telephone:  (202)  694-1100;  Toll 
Free (800)  424-9530. 

SUPPLEMENTARY  INFORMATION: 

Principal  Campaign  Committees 

Special  Primary  Only 

All  principal  campaign  committees  of 
candidates  only  participating  in  the 
Florida  Special  Primary  shall  file  a 
consolidated  12-day  Pre-Primary  &  Mid- 
Year  Report  on  July  12,  2001.  (See  chart 
below  for  the  closing  date  for  the 
report.) 

Special  Primary  and  General  Without 
Runoff 

If  only  two  elections  are  held,  all 
principal  campaign  committees  of 
candidates  participating  in  the  Florida 
Special  Primary  and  Special  General 
Elections  shall  file  a  consolidated  12- 
day  Pre-Primary  &  Mid- Year  Report  on 
July  12,  2001;  a  Pre-General  Report  on 
October  4,  2001;  and  a  Post-General 
Report  on  November  15,  2001.  (See 
chart  below  for  the  closing  date  for  each 
report.) 


Special  Primary  and  Runoff  Elections 

All  principal  campaign  committees  of 
candidates  only  participating  in  the 
Florida  Special  Primary  and  Special 
Runoff  Elections  shall  file  a 
consolidated  12-day  Pre-Primary  &  Mid- 
Year  Report  on  July  12.  2001;  and  a  Pre- 
Runoff  Report  on  August  23.  2001.  (See 
chart  below  for  the  closing  date  for  each 
report.) 

Special  Primary,  Runoff  and  General 
Elections 

All  principal  campaign  committees  of 
candidates  participating  in  the  Florida 
Special  Primary,  Special  Runoff  and 
Special  General  Elections  shall  file  a 
consolidated  12-day  Pre-Primary  &  Mid- 
Year  Report  on  July  12,  2001;  a  Pre- 
Runoff  Report  on  August  23,  2001;  a 
Pre-General  Report  on  October  4,  2001; 
and  a  Post-General  Report  on  November 
15,  2001.  (See  chart  below  for  the 
closing  date  for  each  report.) 

Unauthorized  Committees  (PACs  and 
Party  Committees) 

Political  committees  that  file  on  a 
semiaimual  basis  during  2001  are 
subject  to  special  election  reporting  if 
they  make  previously  undisclosed 
contributions  or  expenditures  in 
coimection  with  the  Florida  Special 
Primary,  Runoff  or  General  Elections  by 
the  close  of  books  for  the  applicable 
report{s).  Consult  the  chart  below  that 
corresponds  to  the  committee's  situation 
for  close  of  books  and  filing  date 
information. 

Committees  filing  monthly  that 
support  ctmdidates  in  the  Florida 
Special  Primary,  Special  Runoff  or 
Special  General  Elections  should 
continue  to  file  according  to  the  non- 
election  year  monthly  reporting 
schedule. 


Calendar  of  Reporting  Dates  for  Florida  Special  Elections 


Report 


Close  of 
books^ 


Reg./cert. 
mailing  date^ 


Filing  dale 


Committees  Involved  in  Only  ttie  Special  Primary  (07/24/01)  Must  File 


Pre-Primary  &  Mid- Year  ^ 
Year-End 


07A)4/01 
12/31/01 


07/09/01 
01/31/02 


07/12/01 
01/31/02 


If  Only  Two  Elections  Are  Held,  Committees  Involved  in  the  Special  Primary  (07/24/01)  and  the  Special  General  (10/16/01)  Must  FMe 


Pre-Primary  &  Mid- Year  3 

Pre-General  

Post-General 

Year-End 


07/04/01 
09/26A)1 
11/05/01 
12/31/01 


07/09/01 
10/01/01 
11/15/01 
01/31/02 


07/12/01 
ia04A)1 
11/15/01 
01/31/02 
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Calendar  of  Reporting  Dates  for  Florida  Special  Elections— Continued 


Report 


Close  of 
books^ 


Reg  ./cert, 
mailing  date^ 


Filing  date 


N  Three  Electtons  are  HeW,  Committees  Involved  In  Only  The  SfMcial  Primary  (07/24/01)  and  Special  Rundf  <oa/04/01)  Must  RIe 


Pre-Primary  &  Mid- Year  3 

Pre-Runoff 

Year-End 


07/04/01 
08/15/01 
12/31/01 


07/09/01 
08/20/01 
01/31/02 


07/12/01 
08/23/01 
01/31/02 


Commtttoee  Involved  in  the  Special  Primary  (07/24/01),  Special  Runoff  (OSMM/OI)  and  the  Special  General  (10^6^1)  Must  File 


Pre-Primary  &  Mid- Year  ^ 

Pre-Runoff 

Pre-General  

Post-Gerwral 


Year-End 


07/04/01 
08/15/01 
09/26/01 
11/05/01 


12/31/01 


07/09/01 
08/20/01 

ia«)i/oi 

11/15/01 


01/31/02 


07/12/01 
06/23/01 
10/04/01 
11/15/01 


01/31/02 


CommitiMS  Involved  in  Only  the  Special  Runoff  (09/04/01)  Must  RIe 


Pre-Runoff 
Year-End  .. 


08/15/01 
12/31/01 


08/20/01 
01/31/02 


08/23/01 
01/31/02 


Committees  Invoked  in  Only  the  Special  General  (10^6/01)  Must  RIe 


Pre-General  . 
Post-General 
Year-End 


09/26«)1 
11/05/01 
12/31/01 


10/01/01 
11/15/01 
01/31/02 


10/04/01 
11/15/01 
01/31/02 


'  The  period  begins  with  the  dose  of  books  of  the  last  report  filed  by  the  committee.  If  ttie  committee  has  filed  no  previous  reports,  the  period 
begins  with  the  date  of  the  committee's  first  activity. 


2  Reports  sent  registered  or  certified  mail  must  be  postmarited  by  tt>e  mailing  date;  ottierwise,  ttiey  must  be  received  by  the  filing  date, 
tees  shouW  file  a  consolidated  Pre-Primary  &  Mid- Year  Report  by  the  filing  date  of  the  Pre-Primary  Report. 


3  Committees 


Dated:  June  5.  2001. 
Kari  J.  Sandstrom, 

Commissioner,  Federal  Election  Commission. 
[FR  Doc.  01-14528  Filed  6-8-01;  8:45  am) 
aaXJNG  CODE  S715-4>1-l> 


FEDERAL  EMERGENCY 
MANAGEyENT  AGENCY 

Crisis  Counseling  Assistance  and 
Training 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
extension  period  for  the  New  Mexico 
regular  Crisis  counseling  program  for 
disaster  survivors  of  the  Cerro  Grande 
Fires  is  extended  from  90  days  to  180 
days.  The  severity  of  emotional  traiuna 
resulting  from  the  fires  warrants  an 
extension  of  six  months. 
EFFECTIVE  DATE:  September  15,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Coins,  Human  Services  Division, 
Response  and  Recovery  Directorate, 
Federal  Emergency  Management 
Agency.  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-3997. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA)  is  charged  with  coordinating 
Federal  disaster  assistance  under  the 


provisions  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Act)  when  the  President  has 
declared  a  major  disaster.  FEMA 
provided  funding  for  a  regular  crisis 
counseling  program  to  help  those 
suffering  the  trauma  resulting  from  the 
Cerro  Grande  Fires. 

FEMA  received  a  request  from  the 
State  of  New  Mexico  to  extend  the 
otherwise  applicable  time  limitations 
authorized  by  Section  416  of  the  Act,  so 
that  the  State  can  provide  additional 
mental  health  services  that  are  critically 
needed  for  citizens  during  the  recovery 
operation  and  to  complete  the  necessary 
reporting  requirements  to  finalize  the 
program.  The  extent  of  the  emotional 
impact  is  of  such  magnitude  that 
continuation  of  disaster  mental  health 
counseling  beyond  the  normal  crisis 
counseling  time  period  is  necessary. 

The  Director,  Center  for  Mental 
Health  Services  (CMHS),  as  the  delegate 
to  FEMA  for  the  Secretary,  Department 
of  Health  and  Human  Services,  helps 
FEMA  implement  crisis  counseling 
training  and  assistance.  FEMA  believes 
there  was  a  well-established  need  for 
continuation  of  the  regular  crisis 
counseling  program  beyond  a  90-day 
extension.  Based  upon  the  soimd  CMHS 
recommendation,  FEMA  has  approved  a 
180-day  extension  to  the  time  period  for 


the  New  Mexico  regular  crisis 
counseling  program. 

(Catalog  of  Federal  Domestic  Assistance  N. 
83.516.  Disaster  Assistance) 

Dated:  June  4.  2001. 
Lacy  E.  Suiter, 
Executive  Associate  Director. 
(FR  Doc.  01-14573  Filed  6-8-01;  8:45  am] 
BILUNG  COOE  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1368-OR] 

Illinois;  Amendment  No.  1  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Illinois  (FEMA-1368-DR). 
dated  May  9,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
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State  of  Illinois  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  9,  2001: 

Adams,  Calhoun,  Mercer,  and  Pike 
Counties  for  Individual  Assistance  (already 
designated  for  Public  Assistance). 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Coimnimity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548.  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  01-14640  Filed  6-8-01;  8:45  am) 
aajjNG  CODE  67ia-<»-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1368-Ofl] 

Illinois;  Amendment  No.  2  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  (FEMA-1368-DR),  dated  May  9, 
2001,  and  related  determinations. 

EFFECTIVE  DATE:  May  29,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  29, 
2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545.  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  01-14641  Filed  6-8-01;  8:45  am) 
8IUJN0  CODE  671 S-IB-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1367-OR] 

Iowa;  Amendment  No.  5  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Iowa 
(FEMA-1367-DR),  dated  May  2,  2001, 
and  related  determinations. 
EFFECTIVE  DATE:  May  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  29, 
2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  01-14639  Filed  6-8-01;  8:45  am] 
BHJJNQ  COOe  671S-(B-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

FEMA-1369-OR] 

Wisconsin;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 


State  of  Wisconsin,  (FEMA-1369-DR), 
dated  May.ll,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Wisconsin  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  11,  2001: 

Washburn  County  for  Individual 
Assistance  (already  designated  for  Public 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541.  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant    - 
Program) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  01-14642  Filed  6-8-01;  8:45  am) 
BIUJNG  COOE671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1369-OR] 

Wisconsin;  Amendment  No.  2  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency  ~- 

Management  Agency  (FEMA). 
ACTXm:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Wisconsin  (FEMA-1369-DR),  dated 
May  11,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  May  29,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  May  29, 
2001. 
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(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  fDUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  01-14643  Filed  6-8-01;  8:45  am) 

aiUJNG  COOe  671S-Q2-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  6,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  Atlanta, 
Georgia  30303-2713: 


1.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia;  to  acquire  at  least  50.1  percent 
of  the  voting  shares  of,  and  thereby 
merge  with  Wachovia  Corporation, 
Winston-Salem,  North  Carolina,  and 
thereby  indirectly  acquire  voting  shares 
of  Wachovia  Bank,  N.A.,  Winston- 
Salem,  North  Carolina;  The  First 
National  Bank  of  Atlanta  (d/b/a) 
Wachovia  Bank  Card  Services,  N.A., 
New  Castle,  Delaware;  and  Republic 
Security  Bank,  West  Palm  Beach, 
Florida. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  ac(][uire 
Atlantic  Savings  Bank,  FSB,  Hilton 
Head,  South  Carolina,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  § 
225.28(b)(4)(ii)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  American  Bank  Holdings,  LLC, 
Cedar  Falls,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Bancorporation,  Cedar  Falls,  Iowa,  and 
thereby  indirectly  acquire  voting  shares 
of  Cedar  Valley  Holding  Company, 
Cedar  Falls,  Iowa  (formerly  The 
Newburg  Corporation,  Saint  Ansgar, 
Iowa),  and  Cedar  Valley  State  Bank, 
Saint  An^ar,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  5,  2001. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-14545  Filed  6-8-01;  8:45  amj 
BIAJNG  COOE  S310-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

i*rogram  Support  Center;  Statement  of 
Organization,  Functions  and 
Delegations  of  Autlwrity 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (60  FR  51480,  October  2.  1995 
as  last  amended  at  65  FR  58999,  October 
3,  2000)  is  being  amended  to  establish 
the  Information  Resources  Management 
Service  (IRMS)  within  the  Program 
Support  Center  (PSC).  The  IRMS  will  be 
headed  by  a  Director  who  will  report  to 
the  Director,  Program  Support  Center. 

The  changes  are  as  follows: 

Program  Support  Center 

Under  Part  P,  Section  P-10, 
Organization,  add  the  following  line:  5. 
Information  Resources  Management 
Service. 


Under  Section  P-20,  Functions, 
change  the  following: 

Under  Chapter  PB,  Human  Resources 
Service  (PB)  delete  the  title  and 
functional  statement  for  the  Office  of 
Systems  Management  (PBU)  in  its 
entirety.  The  staff  and  functions  of  this 
office  will  be  realigned  within  the 
Information  Resoinces  Management 
Service,  Systems  Integrity  and  Quality 
Assurance  Division  (PHE).  Delete  the 
title  and  functional  statement  for  the 
Office  of  Enterprise  Human  Resource 
and  Payroll  Systems  (PBV)  in  its 
entirety.  The  staff  and  functions  of  this 
Office  will  be  realigned  within  the 
Information  Resources  Management 
Service,  Enterprise  Applications 
Division  (PHC). 

Under  Chapter  PC,  Financial 
Management  Service,  delete  the  title 
and  ftJinctional  statement  for  the 
Division  of  Information  Systems  and 
Technology  (PCF)  in  its  entirety.  The 
staff  and  functions  of  this  Division  will 
be  realigned  within  the  Information 
Resources  Management  Service, 
Enterprise  Applications  Division  (PHC). 

Add  Chapter  PH  to  establish  the 
"Information  Resources  Management 
Service  (PH)"  and  enter  the  functional 
statement  as  follows: 

Information  Resources  Management 
Service  (PH) 

(1)  Serves  as  the  focal  point  within 
the  PSC  for  planning,  organizing, 
coordinating,  implementing  and 
managing  the  activities  required  to 
maintain  an  agencywide  information 
technology  (IT)  program  in  compliance 
with  the  Clinger-Cohen  Act  (CCA), 
Paperwork  Reduction  Act.  HHS  QO 
guidance,  and  other  related  Federal 
guidance  and  best  practices;  (2)  manages 
and  directs  the  operation  of  the  PSC's  IT 
infrastructure,  data  communication 
networks,  and  enterprise  infrastructure 
while  executing  production  operations 
at  the  PSC  and  departmental  levels;  (3) 
institutes  business  process 
improvements  that  reduce  cost  and  risk 
while  enhancing  benefits;  (4)  develops 
and  coordinates  technology  program 
initiatives,  ensuring  secure 
interoperability  among  systems  and 
reducing  system  redundancy;  (5) 
provides  systems  integrity  functions 
including  such  things  as  testing,  quality 
assurance,  security,  risk  assessment,  and 
critical  infrastructure;  (6)  uses  emerging 
information  technology  to  improve  the 
productivity,  effectiveness,  and 
efficiency  of  PSC  programs;  (7)  provides 
customer  liaison  services  to  resolve 
issues  and  improve  customer  service; 
and  (8)  monitors  and  evaluates  the 
performance  of  information  resource 
investments  through  a  capital  planning 


and  investment  control  process 
including  budget  and  acquisition 
management. 

Establish  the  Office  of  the  Director 
(PHA)  and  enter  the  functional 
statement  as  follows: 

O^ce  of  the  Director  (PHA) 

(1)  Provides  leadership  and  overall 
management  for  information  technology 
resources  for  which  PSC  has 
responsibility;  (2)  directs  the 
development,  implementation,  and 
enforcement  of  the  PSC's  information 
technology  architecture,  policies, 
standards,  and  acquisitions  in  all  areas 
of  information  technology;  (3)  oversees 
PSC's  information  systems  security 
program;  and  (4)  manages  and  directs 
the  PSC's  IT  business  technology 
functions  including  business  planning, 
development,  budgeting  and  fiscal 

f)lanning  for  IRMS,  establishing  service 
evel  agreements,  assessing  customer 
satisfaction,  assuring  compliance  with 
the  Government  Performance  Results 
Act  (GPRA)  and  overseeing  capital 
planning  and  investment  control  (CPIC) 
for  FT  initiatives,  monitoring  awareness 
of  emerging  business  technologies  and 
implementing  new  financial  systems 
initiatives. 

Establish  the  Computer  and  Network 
Services  Division  (PHB)  and  enter  the 
functional  statement  as  follows: 

Computer  and  Network  Services 
Division  (PHB) 

(1)  Designs,  obtains,  installs,  and 
maintains  all  Local  Area  Network  (LAN) 
capabilities  within  the  PSC  for 
application  and  office  automation 
support;  (2)  provides  all  electronic  mail 
and  third  party  software  support;  (3) 
designs,  obtains,  installs,  and  maintains 
all  communication  and  Wide  Area 
Network  (WAN)  connectivity 
capabilities  within  the  PSC;  (4) 
establishes  and  maintains  a  help  desk 
for  desktop  support;  (5)  provides  all 
system  administration  functions;  (6) 
schedules,  operates,  and  maintains  all 
production  processes  for  PSC 
applications;  (7)  provides  customer 
liaison  services  to  resolve  issues  and 
improve  customer  service;  (8)  designs, 
obtains,  installs,  and  maintains 
computer  and  network  systems 
including  hardware,  software,  and  data 
communications  required  to  support 
human  resource,  financial  management, 
and  administrative  automated  systems 
including  office  automation;  (9) 
provides  automatfed  data  processing 
management  services  for  computer 
systems  located  in  operational  regional 
and  local  offices;  and  (10)  supports  the 
implementation  of  the  PSC's 
information  system  security  program. 


Federal  Register /Vol.  66,  No.  112 /Monday,  June  11,  2001 /Notices 


31241 


including  docxmienting  and  reporting 
security  breaches. 

Establish  the  Enterprise  Applications 
Division  (PHC)  and  enter  the  functional 
statement  as  follows: 

Enterprise  Applications  Division  (PHC) 

(1)  Provides  the  full  range  of 
automated  data  processing  support 
activities  associated  with  the 
development  and  maintenance  of 
information  technology  systems;  (2) 
analyzes,  designs,  and  implements 
system  changes,  enhancements,  and 
new  requirements;  (3)  provides 
customer  liaison  services  to  resolve 
issues  and  improve  customer  service;  (4) 
administers  PSC  data  resources 
including  database  administration;  (5) 
provides  and  implements  data  mining 
activities  that  assist  in  technology  or 
workforce  decisionmaking  as  well  as 
application  and  regulatory  reporting;  (6) 
develops  detailed  system  and/or 
subsystem  specifications,  program 
specifications,  program  modules,  files, 
databases,  libraries,  and  documentation 
necessary  to  support  system 
maintenance  and  development 
activities;  (7)  participates  in  the 
development  of  unit  test  criteria  and  test 
methodology  necessary  to  conduct 
system/subsystem  and  program-level 
tests  needed  to  ensure  the  integrity  of 
information  technology  sytems;  (8) 
implements  enterprise  resource 
plaiming  (ERP)  systems  including,  but 
not  limited  to,  using  commercial-off-the- 
shelf  (COTS)  packages;  (9)  develops  and 
implements  emerging  technology 
projects  which  cross  cut  service 
business  lines;  (10)  designs,  develops, 
and  maintains  PSC  Web  applications 
and  pages;  and  (11)  supports  the 
implementation  of  the  PSC's 
information  system  security  program, 
including  documenting  and  reporting 
security  breaches. 

Establish  the  Systems  Integrity  and 
Quality  Assurance  Division  (PHE)  and 
enter  the  functional  statement  as 
follows: 

Systems  Integrity  and  Quality 
Assurance  Division  (PHE) 

(1)  Fimctions  as  the  information 
technology  liaison  for  audits  executed 
within  the  PSC;  (2)  assists  program 
managers  in  preparing/revising 
certification  packages  to  acquire  or 
retain  approval  to  operate,  i.e., 
certification  and  accreditation,  through 
the  PSC  System  Accreditation  Board;  (3) 
provides  customer  liaison  services  to 
resolve  issues  and  improve  customer 
service;  (4)  provides  contingency 
plaiming  and  continuity  of  operations 
support  for  PSC  systems,  (5)  oversees 
the  implementation  of  configuration 


management  services  including 
automated  systems  designed  to  reduce 
errors  and  support  parallel  and 
conciurent  development;  (6)  oversees 
software  acceptance  testing,  quality 
assturance,  Independent  Verification  and 
Validation  (IV&V),  and  quality  control 
functions  for  all  new  and  legacy 
systems/subsystems  including  major 
enhancements  and  systems  changes  for 
PSC  applications  and  infrastructure;  (7) 
ensures  the  integrity  of  production 
environments;  and  (8)  supports  the 
implementation  of  PSC's  information 
system  security  program,  including 
documenting  and  reporting  security 
breaches. 

Delegations  of  Authority:  All 
delegations  and  redelegations  of 
authority  made  to  officials  and 
employees  of  affected  organizational 
components  will  continue  in  them  or 
thefr  successors  pending  further 
redelegation,  provided  they  are 
consistent  with  this  reoiganization. 

Dated:  Junes,  2001. 
Curtis  L.  Coy, 

Director.  Program  Support  Center. 
[FR  Doc.  01-14591  Filed  6-8-01;  8:45  am) 
HUMO  COOC  4iaS-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcemwit  01127] 

Population-Baaad  Models  To  Establish 
Surveillance  for  Astttma  Incidence  in 
Defined  Geographic  Areas;  Notica  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  "Surveillance  for  Asthma 
Incidence:  Developing  Population-based 
Models."  This  program  addresses  the 
"Healthy  People  2010"  focus  areas  of 
Maternal.  Infant,  and  Child  Health,  and 
Respiratory  Diseases. 

Tne  purpose  of  the  program  is  to 
assist  in  the  definition  of  population- 
based  models  from  which  sites  for  the 
surveillance  of  incident  cases  of  asthma 
can  be  established.  It  is  anticipated  that 
such  models  could  form  a  reporting 
network  in  the  futiu*.  Asthma  Incidence 
Surveillance  sites  will  be  population- 
based  centers  designed  to  assess  the 
public  health  impact  of  asthma,  to 
determine  the  incidence  of  asthma  and 
to  identify  population-based  risk  factors 
associated  with  the  onset  of  asthma. 
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The  objectives  of  this  project  are,  for 
the  population  or  in  a  defined 
population  that  is  essentially 
representative  of  the  general  population 
of  a  geographic  area,  to: 

1.  Define  the  population-base  from 
which  new  (incident)  cases  of  asthma 
can  be  identified. 

2.  Define  the  network  of  providers 
that  serves  the  population-base  and 
determine  health  care  utilization 
practices. 

3.  Define  the  prevalence  of  asthma. 

4.  Provide  estimates  of  the  incidence 
of  asthma. 

5.  Estimate  the  costs  for  a  surveillance 
system  for  incident  cases. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations,  such  as  managed  care 
organization^^and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  hospitals.  State  and  local 
governments  or  their  bona  fide  agents, 
and  federally  recognized  Indian  tribal 
governments,  Indian  tribes,  or  Indian 
tribal  organizations. 

To  be  an  eligible  applicant,  you  must 
provide  the  following: 

1 .  Define  a  population  base  of 
between  400,000  to  1,000,000  persons  in 
the  county,  city,  metropolitan  area,  or 
tribal  jurisdiction.  You  must  provide 
evidence  of  the  population  size  in  the 
geographic  area  based  on  the  most 
recent  census  estimates. 

2.  If  there  are  competing  health  care 
provider  networks  serving  the 
population  who  are  not  within  your 
partnership,  you  must  document  that 
the  estimated  proportion  of  the 
population  served  by  your  network  is 
within  the  required  population  range. 
You  must  also  docimient  the  process 
used  to  derive  this  estimate. 

3.  If  the  applicant  is  other  than  a 
State,  city,  coimty  or  territorial  health 
departments,  you  must  include  a  letter 
from  the  State  Health  Department 
indicating  the  degree  of  support  and 
collaboration  of  that  State  Health 
Department  in  this  project. 

This  documentation  should  be  placed 
after  the  face  page  of  the  application.  An 
application  that  does  not  orovide  the 
above  information  will  be  determined 
non-responsive  and  returned  without 
review. 

C.  Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  2001  to  fund  up  to  two  awards. 
It  is  expected  that  the  average  award 
will  be  $200,000.  ranging  from  $150,000 
to  $225,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  2001,  and  will  be  made 


for  a  12  month  budget  period  within  a 
project  period  of  up  to  two  years. 
Fuinding  estimates  may  change. 
Continuation  awards  withiq  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Depending  on  the  availability  of 
funds,  a  new  competitive 
announcement,  limited  to  recipients  of 
this  award,  will  follow  to  implement  the 
incidence  surveillance  activities.  It  is 
expected  that  the  nimiber  of  recipients 
awarded  funds  in  the  next  phase  will  be 
based  on  the  progress  of  the  recipients 
during  this  award  as  evidenced  by        * 
required  reports  and  site  visits,  the 
estimated  budget  needs  for  the 
surveillance  activities,  and  the 
availability  of  projected  funds  for  these 
projects. 

Funding  Prefierence 

Preference  may  be  given  to  proposals 
that  represent  geographic  distribution 
among  the  approved  projects. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Develop  a  working  case  definition 
for  asthma  for  the  purposes  of  this 
project. 

b.  Develop  and  implement  a  protocol 
to  test  the  reliability  and  reproducibility 
of  the  asthma  case  definition,  including, 
as  necessary,  in  the  second  year  of  the 
project,  contact  with  persons  who  have 
newly  diagnosed  asthma  to  conduct 
field  testing  of  questionnaires  and 
specimen  collection. 

c.  Prepare  a  plan  that  allows  for  the 
collection  of  nimierator  and 
denominator  data  to  calculate  the 
appropriate  rates.  Specifically  they 
should: 

1.  Define  and  enumerate  their 
population  base. 

2.  Demonstrate  the  ability  to  identify 
cases  of  asthma,  including  incident 
(new)  cases  and  deaths  from  asthma,  in 
their  defined  geographic  area. 

3.  Demonstrate  the  ability  to  obtain 
relevant  demographic  and  risk  factor 
information. 

4.  Demonstrate  that  duplicate  entries 
can  be  identified  and  eliminated  from 
the  database. 

5.  Define  the  period  prevalence  of 
asthma  in  their  population,  and  estimate 
the  incidence  of  asthma  for  that  period. 

6.  Use  the  estimates  of  incidence  and 
prevalence  for  sample  size  projections 


and  cost  considerations  for  the  asthma 
incidence  surveillance  system. 

d.  In  conjunction  with  (c)  above,  the 
program  should  define  its  network  of 
health  care  providers  and  patterns  of 
health  care  utilization  within  its  defined 
geographic  area.  Specifically  the 
program  should  demonstrate: 

1.  That  this  network  serves  the 
defined  population  base. 

2.  That  persons  with  asthma  utilize 
primary  and  specialty  medical  care  and 
hospitalization  services  within  the 
network. 

3.  That  the  appropriate  diagnostic 
facilities  and  expertise  for  the 
evaluation  of  persons  with  asthma  exists 
within  the  network. 

4.  That  a  high  proportion  of  persons 
with  asthma  who  come  to  medical 
attention  will  be  ascertained. 

5.  That  new  individual  cases  of 
asthma  will  be  ascertained  based  on  the 
case  definition. 

e.  The  program  should  demonstrate 
that  the  proposed  surveillance  system 
will  incorporate  both  public  and  private 
health  care  providers. 

2.  CDC  Activities 

a.  Provide  technical  assistance  as 
appropriate  in  all  project  areas. 

b.  Participate,  as  appropriate,  in  the 
analysis  and  interpretation  of  data, 
participate  in  the  comparison  of  data 
across  sites  and  participate  in  the 
dissemination  of  information. 

c.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  review  by  all  cooperating 
institutions  participating  in  the  research 
project. 

The  CDC  IRB  will  review  and  approve 
the  project  protocols  initially  and  on  at 
least  an  annual  basis  until  the  research 
project  is  completed. 

E.  Application  Content 

Letter  of  Intent  (LOI) 

A  one-page  non-binding  letter  of 
intent  (LOI)  is  requested  to  enable  CDC 
to  determine  the  level  of  interest  in  this 
announcement  and  to  assist  in 
determining  the  size  and  composition  of 
the  independent  review  panel.  The  LOI 
should  provide  a  brief  description  of  the 
proposed  project  and  identify  the 
principle  investigator,  the  neune  and 
addresses  of  organizations  actively 
involved  in  the  proposed  project,  and 
the  address  and  telephone  number  for 
key  contacts. 

Application 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
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application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  twenty  double-spaced  pages, 
printed  on  one  side,  with  one-inch 
margins,  and  uiu^duced  font  and 
should  consist  of,  at  a  minimum,  a  plan, 
objectives,  methods,  evaluation  and 
budget.  The  application  must  be 
submitted  unstapled  and  unbound. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

Submit  the  LOI  on  or  before  July  10, 
2001,  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.  cdc.gov/od/pgo/forminfo.h  tm . 

On  or  before  August  9,  2001,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement.  Deadline:  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

I^te:  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Background  and  Need  (10  points) 

a.  The  extent  to  which  applicant 
demonstrates  a  clear  understanding  of 
the  subject  area,  particularly  as  it  relates 
to  the  local  situation. 

b.  The  extent  to  which  applicant's 
discussion  of  the  background  for  the 
proposed  project  demonstrates  a  clear 
imderstanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program. 

c.  The  extent  to  which  applicant 
illustrates  and  justifies  the  need  for  the 


proposed  project  that  is  consistent  with 
the  purpose  and  objectives  of  this 
cooperative  agreement  program. 

d.  The  extent  to  which  applicant 
demonstrates  past  experience  in 
conducting  activities  similar  to  those 
proposed  and  that  the  new  activities 
will  complement  current  ones. 

2.  Operational  plan  (40  points) 

a.  The  extent  to  which  applicant 
presents  a  detailed  operational  plan  for 
initiating  and  conducting  the  project. 
which  clearly  and  appropriately 
addresses  all  Recipient  Activities  for  the 
project. 

b.  The  extent  to  which  applicant 
identifies  key  personnel  with 
appropriate  experience  and  adequate 
facilities  for  the  project. 

c.  The  extent  to  which  applicant 
clearly  identifies  specific  assigned 
responsibilities  for  all  key  professional 
personnel. 

d.  The  extent  to  which  the  applicant 
enlists  the  participation  of  local  health 
departments,  academic  institutions,  and 
other  public  and  private  organizations 
with  an  interest  in  addressing  public 
health  issues  relating  to  asthma. 
Specifically,  the  extent  to  which  the 
applicant  demonstrates  active 
involvement  by  and  collaboration  with 
State,  County,  Local,  City  or  Territorial 
Health  departments. 

e.  The  extent  to  which  the  applicant 
can  provide  evidence  that  this  activity 
can  be  accomplished. 

f.  The  extent  to  which  applicant 
includes  letters  of  support  from 
proposed  collaborators  indicating 
essential  collaborating  organizations  or 
individuals  and  their  willingness  to 
participate  as  proposed. 

g.  Since  the  proposed  project  may 
involve  human  subjects  in  research, 
describe  the  procedures  for  the 
protection  of  himian  subjects. 
Applications  should  meet  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research.  This 
includes: 

1 .  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 


3.  Objectives  (15  points) 

The  extent  to  which  the  plan  is 
adequate  to  accomplish  the  stated 
objectives. 

4.  Methods  (15  points) 

a.  The  extent  to  which  the  plan 
clearly  describes  applicant's  technical 
approach  and  methods  for  conducting 
the  proposed  studies. 

b.  The  extent  to  which  applicant 
describes  specific  study  protocols  or 
plans  for  the  development  of  study 
protocols  that  are  appropriate  for 
achieving  project  objectives. 

5.  Evaluation  (20  points) 

a.  The  extent  to  which  applicant 
provides  an  effective,  comprehensive 
and  appropriate  evaluation  plan  to 
monitor  and  evaluate  the  scientific  and 
operational  accomplishments  of  the 
project. 

b.  The  extent  to  which  the  applicant 
outlines  measures  to  document  progress 
in  implementing  the  operational  plan. 
The  extent  to  which  the  applicant 
outlines  a  realistic  time-line  for  the 
implementation  of  recipient  activities. 

6.  Budget  (Not  scored) 

The  extent  to  which  a  12-month 
budget  is  clearly  detailed,  justified,  and 
appropriate  for  activities  proposed. 

7.  Human  Subjects  (Not  scored) 

The  extent  to  which  the  application 
adequately  addresses  the  requirements 
of  Title  45  CFR  part  46  for  the 
protection  of  human  subjects.  An 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-aimual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information  "  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
announcement. 
AR-1    Human  Subjects  Requirements 
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AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-11     Healthy  People  2010 
AR-12     Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 
AR-2  2    Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act.  (42  U.S.C.  section  241),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address  http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 


(1-888-472-6874).  You  will  be  asked  to 
leave  yout  name  and  address  and  will 
be  instructed  to  identify  the 
ProgramAnnoimcement  niunber  of 
interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  &om:Sonia 
Rowell,  Grants  Management 
Specialist.Grants  Management 
Branch,Procurement  and  Grants 
Office, Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Room  3000,Atlanta,  GA  30341- 
4 146, Telephone  number:  (770)  488- 
2724,Email  address:  svpl@cdc.gov 

For  program  technical  assistance, 
contact:Dr.  Clive  M.  Brown,Medical 
Epidemiologist  .National  Center  for 
Environmental  Health.  1600  Clifton 
Road,  MS-El7,Telephone  number:  (404) 
498-1 003 ,Email  address:  cmb8@cdc.gov 

Dated:  June  4.  2001. 
John  L.  Williams, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  01-14575  Filed  6-8-01;  8:45  am) 

atLUNG  C006  41S3-18-P 

'  Annual  Burden 


Instalment 


Financial  data  match  tape  

Election  lonn 

Estimated  total  annual  tnirden  hours 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Financial  Institution  Data  Match 
OMB  No.:  0970-0196 

Description:  Section  466(a)(17)  of  the 
Social  Security  Act  (the  Act),  as  added 
by  section  372  of  Public  Law  104-193, 
requires  States  to  establish  procedures 
under  which  the  State  child  support 
enforcement  (IV-D)  agency  shall  enter 
into  agreements  with  financial 
institutions  doing  business  in  the  State 
for  the  purpose  of  securing  information 
leading  to  the  enforcement  of  child 
support  orders. 

Respondents:  Financial  Institutions 


Numt>er 
of  re- 
spond- 
ents 


4233 
241 


Numtier 
of  re- 
sponses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


Total  bur- 
den hours 


8466 
120.5 


8586.5 


Additional  Information  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington.  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
docimient  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503.  Attn: 
Desk  Officer  for  ACF. 


Dated:  June  6.  2001. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  01-14597  Filed  6-8-01;  8:45  am] 

BIUJNQ  COOe  4184-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[HCFA-R-0214] 

Agency  Information  Collection 
Activities:  Submission  for  Omb 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administrdtion,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 


following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Independent 
Diagnostic  Testing  Facility  and 
Supporting  Regulations  contained  in  42 
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CFR  401.33;  Form  No.:  HCFA-R-214 
(OMB#  0938-0721);  Use:  The 
information  collection  requirements 
associated  with  an  Independent 
Diagnostic  Testing  Facilities  involve 
documentation  of  proficiency  of 
medical  personnel  and  of  resources; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Federal 
Government  and  State,  local  and  tribal 
government;  Number  of  Respondents: 
500;  Total  Annual  Responses:  500;  Total 
Annual  Hours:  42. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@bcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  May  22,  2001. 
John  P.  Burke  m, 

HCFA  Reports  Clearance  Officer,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
(FR  Doc.  01-14542  Filed  6-8-01;  8:45  am] 
BNJJNG  COOe  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

e 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


Proposed  Project:  Study  To  Evaluate  a 
Heidthy  Start  Campaign  To  Increase 
Awareness  of  tlie  Importance  of 
Prenatal  Care— (NEW) 

The  Health  Resources  and  Services 
Administration  (HRSA)  proposes  to 
conduct  a  study  to  evaluate  the  impact 
of  a  Healthy  Start  public  awareness 
campaign  designed  by  The  Advertising 
Council,  Inc.,  that  is  using  pi  blic 
service  announcements  (PSA.>;)  to 
increase  awareness  of  the  importance  of 
prenatal  care.  The  study  will  employ  a 
survey  methodology  developed  by  the 
Advertising  Council  to  monitor  changes 
in  awareness  of.  and  attitudes  toward, 
prenatal  care  over  the  course  of  one 
year,  and  relate  those  changes  to 
advertising  exposure  on  the  issue  of 
interest  and  other  activities  in  the 
marketplace.  The  study  will  utilize  a 
standardized  questionnaire  previously 
developed  by  the  Advertising  Council 
for  this  project,  and  will  be 
implemented  as  part  of  a  larger  multi- 
agency  study  covering  multiple 
Advertising  Council  campaigns  on  a 
variety  of  themes.  Information  from  this 
study  will  be  used  to  evaluate  the 
effectiveness  of  using  PSAs  to  reduce 
infant  mortality  by  getting  more 
pregnant  women  into  prenatal  care. 
HRSA's  Maternal  and  Child  Health 
Bureau  (MCHB)  is  administering  this 
project.  HRSA  has  included  national 
performance  measures  for  infant 
mortality  reduction  for  this  project,  in 
accordance  with  the  requiremmts  of  the 
"Government  Performance  and  Results 
Act  (GPRA)  of  1993"  (Public  Law  103- 
62).  This  act  requires  the  establishment 
of  measurable  goals  for  Federal 
programs  that  can  be  reported  as  part  of 
the  budgetary  process,  thus  linking 
funding  decisions  with  performance. 

The  estimated  response  burden  is  as 
follows: 


Type  of  form 

Number  of  re- 
spondents 

Responses 
per  respond- 
ent 

Burden  hours 
per  response 

Total  burden 
hours 

Tracking  questionnaire  ^J...^ 

4.650 

1 

.25 

1.163 

Send  conunents  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  4.  2001. 
Jane  M .  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-14590  Filed  6-8-01;  8:45  am] 

BILUNG  CODE  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Healtticare  Integrity  and  Protection 
Data  Bank:  Change  in  User  Foes 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  final 
regulations  implementing  the 


Healthcare  Integrity  and  Protection  Data 
Bank  (HIPDB)  published  in  the  Federal 
Register  on  October  26,  1999  (64  FR 
57740),  the  Department  is  authorized  to 
assess  a  fee  on  all  requests  for 
information,  except  requests  from 
Federal  agencies.  In  accordance  with 
§  61 . 1 3  of  the  HIPDB  regulations,  the 
Department  is  announcing  a  one  dollar 
increase — from  $4  to  $5 — in  the  fee 
charged  for  queries  submitted  by 
authorized  entities  to  query  the  data 
bank. 
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EFFECTIVE  DATE:  This  increase  will  be 
effective  on  October  1,  2001. 
SUPPLEMEMTARY  INFORMATION: 

User  Fee  Amount 

Section  1128E(d)(2)  of  the  Social 
Security  Act  (the  Act),  as  added  by 
section  221(a)  of  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996,  specifically  authorizes 
the  establishment  of  fees  for  the  costs  of 
processing  requests  for  disclosure  and 
for  providing  such  information,  and  the 
final  regulations  at  45  CFR  part  61  set 
forth  the  criteria  and  procedures  for 
information  to  be  reported  to  and 
disclosed  by  the  HIPDB.  The  Act 
^  requires  that  the  Department  recover  the 
'  full  costs  of  operating  the  HIPDB 
through  user  fees.  In  determining  any 
changes  in  the  amoimt  of  the  user  fee. 
the  Department  is  employing  the  criteria 
set  forth  in  §  61.13(b)  of  the  HIPDB 
regiilations. 

Specifically,  §  61.13(b)  states  that  the 
amount  of  each  fee  will  be  determined 
based  on  the  following  criteria: 
•  Direct  and  indirect  personnel  costs; 


•  Physical  overhead,  consulting,  and 
other  indirect  costs  including  rent  and 
depreciation  on  land,  buildings  and 
equipment; 

•  Agency  management  and 
supervisory  costs; 

•  Costs  of  enforcement,  research  and 
establishment  of  regulations  and 
guidance; 

•  Use  of  electronic  data  processing 
equipment  to  collect  and  maintain 
information,  ;.e.,  the  actual  cost  of  the 
service,  including  computer  search 
time,  runs  and  printouts;  and 

•  Any  other  direct  or  indirect  costs 
related  to  the  provision  of  services. 

The  current  fee  stnictiu*e  of  $4  for 
each  separate  query  submitted  by 
authorized  entities  was  aimounced  in  a 
Federal  Register  notice  on  March  3, 
2000  (65  PR  11589).  Based  on  the  above 
criteria  and  our  analysis  of  the 
comparative  costs  of  the  various 
methods  for  filing  and  paying  for 
queries,  the  Department  is  now 
increasing  the  fee  for  each  query 
submitted  by  authorized  entities  by  one 
dollar — from  $4  to  $5.i 


When  an  authorized  entity  query  is 
submitted  for  information  on  one  or 
more  health  care  practitioners, 
providers  or  suppliers,  the  appropriate 
total  fee  will  be  $5  multiplied  by  the 
number  of  individuals  or  organizations 
about  whom  information  is  being 
requested. 

In  order  to  minimize  administrative 
costs,  the  Department  will  accept 
queries  submitted  by  authorized  entities 
by  credit  card  or  electronic  funds 
transfer.  The  Department  will  continue 
to  accept  payment  for  self-queries  only 
by  credit  card.  The  HIPDB  accepts  Visa, 
MasterCard,  and  Discover.  To  submit 
queries,  registered  entities  (including 
law  enforcement  agencies)  must  use  the 
HIPDB  web  site  at  www.npdb- 
hipdb.com. 

The  Department  will  continue  to 
review  the  user  fee  periodically,  and 
will  revise  it  as  necessary.  Any  future 
changes  in  the  fee  and  its  effective  date ' 
will  be  aimounced  through  notice  in  the 
Federal  Register. 

Examples 


Query  method 


Auttiorized  Entity  query 
Setf-query 


Fee  per 

name  in 

query,  by 

mettKxJ  of 

payment 


$5.00 
$10.00 


Examples 


10  names  in  query:  10  x  $5  =  $50.00. 
10  seH-queries  10  x  10  =  $100. 


Dated:  May  31.2001. 
Michael  F.  Mangano, 
Acting  Inspector  General. 
IFR  t)oc.  01-14599  Filed  6-8-01;  8.45  am] 
8UJNG  CODE  41sa-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Solicitation  of  Information  and 
Recommendations  for  Developing  a 
Compliance  Program  Guidance  for  ttie 
Ptiarmaceuticai  Industry 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
action:  Notice. 

summary:  This  Federal  Register  notice 
seeks  the  input  and  recommendations  of 
interested  parties  as  the  OIG  develops  a 
compliance  program  guidance  for  the 
pharmaceutical  industry,  especially 
those  segments  of  the  industry  related  to 


manufacturing,  marketing  or  providing 
goods  or  services  to  Medicare,  Medicaid 
and  other  Federal  health  care  program 
beneficiaries.  The  pharmaceutical 
industry  has  experienced  a  number  of 
instances  of  fraud  and  abuse  and  has 
expressed  interest  in  increasing  the 
awareness  of  the  industry  to  assist  in 
protecting  against  such  conduct.  In 
response  to  the  industry's  concerns,  the 
OIG  has  written  Advisory  Opinions  on 
a  variety  of  industry-related  issues  and, 
in  1994,  published  a  Special  Fraud  Alert 
relating  to  Prescription  IDrug  Marketing 
Schemes.'  Also,  in  the  early  199Gs,  the 
OIG's  Office  of  Evaluation  and 
Inspections  issued  reports  relating  to 
prescription  drug  promotional 
practices.  2 

In  an  effort  to  provide  further 
guidance,  the  OIG  is  soliciting 
comments,  recommendations  and  other 
suggestions  from  concerned  parties  and 
organizations  on  how  best  to  develop  a 
compliance  program  guidance  for  the 


pharmaceutical  industry  to  reduce  the 
potential  for  fraud  and  abuse. 
DATES:  To  assure  consideration, 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  August  10.  2001. 
ADDRESSES:  Please  mail  or  deliver  your 
written  comments,  recommendations 
and  suggestions  to  the  following 
address:Department  of  Health  and 
Human  Services, Office  of  Inspector 
Ceneral,Attention:  OIG-8-GPG,Room 
5527  A,  Cohen  Building,330 
Independence  Avenue, 
SW.. Washington,  DC  20201. 

We  do  not  accept  comments  by 
facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  the  file  code 
0IG-8-CPG.  Timely-filed  comments 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  receipt  of  a 
document,  in  Room  5541  of  the  Office 
of  Inspector  General  at  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201  on  Monday 


'  As  part  of  its  obligations  under  the  Privacy  Act, 
the  Department  previously  announced  a  $10  fee  for 
health  care  practitioners,  providers  or  suppliers  to 
self-query  (64  PR  58851;  November  1.  1999). 


'  The  Advisory  Opinions  and  the  Special  Fraud 
Alert  can  be  found  on  the  OIG  web  site  at  http:// 
wwwJths.gov/oig. 


^  The  reports  issued  by  the  Office  of  Evaluation 
and  Inspections  also  can  be  found  on  the  OIG  web 
site. 
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through  Friday  of  each  week  from  8  a.m. 
to  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  Riordan  or  Nicole  C.  Hall, 
Office  of  Coimsel  to  the  Inspector 
General,  (202)  619-2078. 
SUPPLEMENTARY  INFORMATION:  The 
development  of  compliance  program 
guidances  has  become  a  major  initiative 
of  the  OIG  in  its  effort  to  engage  the 
private  health  care  industry  in 
addressing  and  combating  fraud  and 
abuse.  Over  the  past  several  years,  the 
OIG  has  developed  and  issued 
compliance  program  guidances  directed 
at  various  segments  of  the  health  care 
industry.^  These  guidances  are  designed 
to  provide  clear  direction  and  assistance 
to  specific  sections  of  the  health  care 
industry  that  are  interested  in  reducing 
and  eliminating  fraud  and  abuse  within 
their  organizations. 

The  guidances  have  represented  the 
culmination  of  the  OIG's  suggestions  on 
how  providers  can  most  effectively 
establish  internal  controls  and 
implement  monitoring  procedures  to 
identify,  correct  and  prevent  fi-audulent 
or  wasteful  activities.  The  suggestions 
contained  in  the  guidances  are  not 
mandatory  for  providers,  nor  do  they 
represent  an  exclusive  discussion  of  the 
advisable  elements  of  a  compliance 
program. 

Tne  compliance  program  guidance  for 
the  pharmaceutical  industry  will  be 
designed  to  reach  segments  of  the  health 
care  industry  which  have  not  been 
covered  by  previous  guidances,  but 
which  have  recently  been  the  subject  of 
increasing  scrutiny,  such  as 
pharmaceutical  manufacturers  and  retail 
pharmacy  chains.  As  the  public  debate 
about  prescription  drug  costs  and  a 
potential  expansion  of  the  Medicare 
drug  benefit  continues,  this  scrutiny  is 
likely  to  intensify. 

Through  this  Federal  Register  notice, 
the  OIG  is  seeking  input  from  interested 
parties  as  the  OIG  considers  developing 
a  compliance  program  guidance 
directed  at  the  pharmaceutical  industry. 
The  OIG  will  consider  all  comments, 
recommendations  and  suggestions 
received  within  the  time  fi^me 
indicated  above. 

We  anticipate  that  the  guidance  for 
the  pharmaceutical  industry  will 


'The  OIG  has  issued  compliance  program 
guidance  for  the  following  nine  industry  sectors: 
hospitals,  clinical  laboratories,  home  health 
agencies,  durable  medical  equipment  suppliers, 
third-party  medical  billing  companies,  hospices, 
Medicare.t'Choice  organizations  offering 
coordinated  care  plans,  nursing  facilities,  and 
individual  and  small  group  physician  practices. 
The  compliance  program  guidances  for  these 
industry  sectors  can  be  found  on  the  OIG  web  site 
at  http://www.hhs.gov/oig  or  by  calling  the  OIG 
Public  Affairs  office  at  (202)  619-1343. 


contain  the  seven  elements  that  we 
consider  necessary  for  a  comprehensive 
compliance  program.  These  seven 
elements  have  been  discussed  in  our 
previous  guidances  and  include: 

•  The  development  of  written 
policies  and  procedures; 

•  The  designation  of  a  compliance 
officer  and  other  appropriate  bodies; 

•  The  development  and 
implementation  of  effective  training  and 
education  programs; 

•  The  development  and  maintenance 
of  effective  lines  of  communication; 

•  The  enforcement  of  standards 
through  well-publicized  disciplinary 
guidelines; 

•  The  use  of  audits  and  other 
evaluation  techniques  to  monitor 
compliance;  and 

•  The  development  of  procedures  to 
respond  to  detected  offenses  and  initiate 
corrective  action. 

The  OIG  would  appreciate  specific 
comments,  recommendations  and 
suggestions  on  (1)  risk  areas  for  the 
pharmaceutical  industry,  and  (2)  aspects 
of  the  seven  elements  contained  in  the 
previous  guidances  that  may  need  to  be 
modified  to  reflect  the  unique 
characteristics  of  the  pharmaceutical 
industry.  Detailed  justifications  and 
empirical  data  supporting  any 
suggestions  would  be  appreciated. 

We  request  that  any  comments, 
recommendations  and  suggestions  be 
submitted  in  a  format  that  addresses  the 
topics  outlined  above  in  a  concise 
manner,  rather  than  in  the  form  of  a 
comprehensive  draft  guidance  that 
mirrors  previous  guidances. 

Dated:  May  31,2001. 
Michael  F.  Mangano, 

Acting  Inspector  General, 

[FR  Doc.  01-14598  Filed  6-8-01;  8:45  am] 

BHXING  CODE  4152-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  National  Environmental 
Policy  Act  Document  for  the 
Sacramento  River  National  Wildlife 
Refuge,  Butte,  Glenn,  and  Tehama 
Counties,  California. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  preparing  a 
Comprehensive  Conservation  Plan 
(CCP)  and  National  Environmental 


Pohcy  Act  (NEPA)  document  for 
Sacramento  River  National  Wildlife 
Refuge  (NWR).  This  notice  advises  the 
public  that  the  Service  intends  to  gather 
information  necessary  to  prepare  a  CCP 
and  environmental  documents  pursuant 
to  the  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as 
amended,  and  NEPA.  The  public  is 
invited  to  participate  in  the  planning 
process.  The  Service  is  furnishing  this 
notice  in  compliance  with  the  Service 
CCP  policy: 

1.  To  advise  other  agencies  and  the 
public  of  our  intentions,  and 

2.  To  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental 
documents. 

3.  To  annoimce  a  series  of  public 
open  houses  to  occur  in  May  and  June 
2001.  Information  about  the  time  and 
location  of  the  open  house  is  available 
by  contacting  the  Refuge. 

DATES:  To  ensure  that  the  Service  has 
adequate  time  to  evaluate  and 
incorporate  suggestions  and  other  input 
into  the  planning  process,  comments 
should  be  received  on  or  before  July  11, 
2001. 

ADDRESSES:  Send  written  comments  or 
requests  to  be  added  to  the  mailing  list 
to  the  following  address:  Planning  Team 
Leader — Sacramento  River  NWR, 
California  /  Nevada  Refuge  Planning 
Office,  U.S.  Fish  and  Wildlife  Service, 
2800  Cottage  Way,  W-1916, 
Sacramento,  California,  95825. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miki  Fujitsubo.  Planning  Team  Leader, 
(916) 414-6507. 

History  and  Background 

The  Refuge  was  established  in  1989 
by  the  authority  provided  under  the 
Endangered  Species  Act  of  1973  and  the 
Emergency  Wetlands  Resources  Act  of 
1986,  using  monies  made  available 
through  the  Land  and  Water 
Conservation  Fund  Act  of  1965.  The 
Service  proposed  acquisition  of  18,000 
acres  of  land  for  establishment  of  the 
multi-imit  Sacramento  River  NWR.  The 
multiple  units  of  the  refuge  are  located 
along  both  banks  of  the  Sacramento 
River  between  Red  Bluff  and  Princeton 
in  Glenn,  Butte,  and  Tehama  Counties, 
California.  A  combination  of  fee  title 
and  conservation  easement  acquisitions 
was  used  to  protect  this  habitat. 

Riparian  habitat  along  the  Sacramento 
River  has  been  identified  as  critically 
important  for  various  threatened  and 
endangered  species,  fish,  migratory 
birds,  plants,  and  to  the  natural 
ecosystem  of  the  River  itself.  There  has 
been  an  89  percent  reduction  of  riparian 
vegetation  throughout  the  Sacramento 
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Valley  and  foothills  region,  and 
probably  in  excess  of  a  95  percent 
reduction  along  the  Valley's  major  river 
systems.  The  relatively  small  amount  of 
remaining  riparian  woodland  provides  a 
strikingly  disproportionate  amount  of 
habitat  value  for  wildlife. 

SUPPI.EMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as 
amended,  mandates  that  all  lands 
within  the  National  Wildlife  Refuge 
System  are  to  be  managed  in  accordance 
with  an  approved  CCP.  The  CCP  will 
guide  management  decisions  and 
identify  refuge  goals,  long-range 
objectives  and  management  strategies 
for  achieving  refuge  purposes.  The 
plaiming  process  will  consider  many 
elements,  including  habitat  and  wildlife 
management,  habitat  protection, 
cultural  resources,  and  environmental 
effects.  Public  input  into  this  planning 
process  is  very  important.  The  CCP  will 
provide  other  agencies  and  the  public 
with  a  clear  understanding  of  the 
desired  conditions  for  the  refuges  and 
how  the  Service  will  implement 
management  strategies. 

The  Service  is  soliciting  information 
from  the  public  via  written  comments. 
The  Service  will  send  out  special 
mailings,  newspaper  articles,  and 
announcements  to  people  who  are 
interested  in  the  refuge.  These  mailings 
will  provide  information  on  how  to 
participate  in  public  involvement  for 
the  CCP.  Comments  received  will  be 
used  to  develop  goals,  key  issues,  and 
habitat  management  strategies. 
Additional  opportunities  for  public 
participation  will  occur  throughout  the 
process,  which  is  expected  to  be 
completed  in  mid-2002.  Data  collection 
has  been  initiated  to  create 
computerized  mapping,  including 
vegetation,  topography,  habitat  types 
and  existing  land  uses. 

The  outcome  of  this  planning  process 
will  be  a  CCP  to  guide  refuge 
management  for  the  next  15  years  and 
accompanying  NEPA  document. 

We  have  estimated  that  a  draft  CCP 
and  NEPA  document  will  be  made 
available  for  public  review  in  early 
2002. 

Dated:  May  17,2001. 
John  Engbring, 

Acting  California/Nevada  Operations 
Manager.U.S.  Fish  and  Wildlife 
Service, Sacramento,  California. 
|FR  Doc.  01-14577  Filed  6-8-^1;  8:45  am] 

BILLmG  COOe  4310-U-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Education  Facilities  Replacement 
Construction 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Call  for  applications  and  notice 

of  revised  instructions  and  ranking 

criteria. 

summary:  This  Notice  is  the  official  call 
for  applications  for  Bureau-funded 
education  facilities  replacement 
construction.  It  also  explains  how  to 
obtain  copies  of  the  publication, 
"Instructions  and  Application  for 
Replacement  School  Construction 
2001,"  which  describes  the  process  the 
Bureau  is  using  in  2001  to  rate  and  rank 
applications  submitted  for  education 
facilities  replacement  construction 
projects.  Applications  for  construction 
of  Bureau-funded  replacement 
education  facilities  may  be  submitted  in 
accordance  with  the  2001  instructions. 
DATES:  New  applications  and  requests  to 
reevaluate  applications  from  the 
previous  application  process,  conducted 
in  1999,  must  be  received  on  or  before 
August  21,  2001. 

ADDRESSES:  Copies  of  the  instructions 
and  ranking  criteria  are  available  upon 
request  from  the  BLA  Office  of  Indian 
Education  Programs  at  1849  C  Street 
NW.,  MS-3512  MIB,  Washington,  DC 
20240  or  from  201  Third  St.  NW.,  Suite 
510,  Albuquerque,  New  Mexico,  87102. 
The  instructions  are  also  available  from 
BIA  Area  and  Education  line  offices  and 
from  the  BIA  Office  of  Facilities 
Management  and  Construction.  201 
Third  St.  N.W.,  Suite  500,  Albuquerque, 
New  Mexico,  87102. 

All  applications  must  be  submitted  to 
the  BIA  Office  of  Indian  Education 
Programs  at  201  Third  St.,  NW.,  Suite 
510,  Albuquerque,  New  Mexico,  87102. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  applications  may 
be  submitted  to  the  attention  of  Dr. 
Kenneth  G.  Ross,  Special  Assistant  to 
the  Director,  Office  of  Indian  Education 
Programs,  201  Third  St.  N.W.,  Suite  510. 
Albuquerque,  New  Mexico,  87102,  (505) 
346-6544,  Fax  (505)  346-6553  or  to 
applicable  Education  Line  Officers 
whose  addresses  and  phone  numbers 
are  available  in  Appendix  A  of  the 
application  document. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  is  the  official  call  for 
applications  for  construction  of  Bureau- 
funded  replacement  education  facilities. 
The  2001  application  evaluation  and 
ranking  process  was  developed  in 
consultation  with  Tribal  organizations 


and  incorporates  revisions  to  the  1999 
application  instructions. 

in  August  1999,  we  used  a  process 
described  in  "Instructions  and 
Application  for  Replacement  School 
Construction  1999  Revision  6 — 2/26/99" 
to  evaluate,  rate,  and  rank  applications 
for  education  facilities  replacement 
construction  projects.  As  a  result  of  that 
process,  we  published  a  notice  in  the 
Federal  Register  on  January  31,  2000 
(65  FR  4623).  establishing  the  Education 
Facilities  Replacement  Construction 
Priority  List  as  of  FY  2000  (List).  On 
January  9,  2001,  we  published  a  notice 
in  the  Federal  Register  (66  FR  1689), 
expanding  the  FY  2000  List  by  adding 
seven  more  schools.  These  seven 
schools  received  the  next  highest 
rankings  after  the  10  educational 
facilities  that  were  identified  in  the 
1999  application  process  that 
established  the  FY  2000  Priority  List. 

We  sent  copies  of  the  Draft  2001 
Instructions  and  Application  for 
Replacement  School  Construction  2001, 
in  March  2001  to  all  BIA  schools  and  to 
schools  that  receive  BIA  funds  under 
contract  or  grant  (Catalog  of  Federal 
Domestic  Assistance  Program  Number: 
15.062  "Replacement  and  Repair  of 
Indian  Schools.")  and  conducted  tribal 
consultation  on  the  draft  document  in 
May  2001.  We  have  considered  all 
verbal  comments  and  have  reviewed  all 
written  comments  received,  and  we 
have  incorporated  some  of  the  , 

comments  in  the  revised  instructions 
referred  to  in  this  notice.  The  revised 
instructions  entitled,  "Instructions  and 
Application  for  Replacement  School 
Construction  2001,  May  2001"  is 
available  at  the  address  provided  in  the 
ADDRESSES  section.  We  will  send  copies 
of  the  revised  instructions  to  all  BIA 
schools  and  schools  that  receive  BIA 
funds  under  contract  or  grant. 

Applications  for  construction  of 
Biu-eau-funded  replacement  education 
facilities  may  be  submitted  in 
accordance  with  the  2001  revised 
instructions.  In  Ueu  of  submitting  a  new 
application  for  an  education  facility 
replacement  school  construction 
project,  a  tribe  may  revise  and  update 
the  application  it  submitted  in  the  1999 
process. 

The  process  will  not  provide  for  new 
school  starts,  grade  level  expansions, 
charter  schools,  nor  satellite  extensions. 
The  procedures  will  continue  to  provide 
continuity,  objectivity  and 
accountability  in  the  priority  rankings 
for  construction  of  replacement 
education  facilities;  address  the 
handling  of  emergency  needs;  and 
acconunodate  Federal/Tribal  financial 
partnerships  for  education  construction 
projects.  As  in  the  1999  application 
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evaluation  process,  a  Tribal  organization 
may  indicate  to  what  extent  it  will  share 
in  the  construction  costs  of  its 
educational  facilities  replacement 
construction  project  through  the  use  of 
non-Federal  resources.  To  participate  in 
the  FY  2001  cost  sharing  program,  a 
Tribe  is  required  to  contribute  a  tribal 
share  equal  to  50%  of  the  total 
replacement  school  construction  costs 
((Pub.  L.  106-291,  Sec.  153(h)(3)(B)]. 
Congress  identified  Conehatta 
Elementary  School  of  the  Mississippi 
Band  of  Choctavv  Indians  as  the  first 
education  facility  to  cost  share  in  a 
Tribal  school  construction 
demonstration  program  [Senate  Report 
106-312,  pg.  53;  House  Report  106-914, 
pg.l47;  Public  Law  106-291,  Sec.  153). 

The  BIA  will  evaluate  and  rank 
applications  for  education  facilities 
replacement  construction  projects 
through  the  use  of  narrative  submitted 
by  applicants,  from  data  in  the  BLA's 
national  Facilities  Management 
Information  System  (FMIS),  and  bora 
other  BIA  information  sources. 

BIA's  Office  of  Indian  Education 
Programs'  Line  Officers  will  receive 
training  on  the  2001  instructions  and 
ranking  criteria  for  all  schools  under 
their  administrative  jurisdictions  and 
will  provide  technical  assistance  to  the 
schools  under  their  administrative 
jurisdictions.  In  addition  to  technical 
assistance  available  fi-om  the  Bureau, 
applicants  may  use  conunercial  service 
providers  to  prepare  their  applications. 
The  Bureau  can  provide  referrals,  upon 
request,  which  the  applicants  may 
choose  to  contact  independently. 

The  BIA  will  provide  Bureau-funded 
schools  with  instructions  and 
application  forms.  We  will  send  all 
potential  applicants  the  application 
forms  and  instructions  by  certified  mail. 
Tribes  and  BIA-funded  school  boards 
will  receive  advance,  written  notice 
from  Education  Line  Officers  of 
replacement  school  construction 
application  training  S0ssion  dates, 
times,  and  locations  for  Tribes  and 
schools  under  their  respective 
jurisdictions.  The  Education  Line 
Officers  will  conduct  training  for 
applicants  on  how  to  complete  their 
applications.  Applications  will  be 
accepted  beginning  August  1 ,  2001 , 
until  August  21 ,  2001 .  We  will  use  the 
criteria  in  the  2001  instructions  to 
review  and  evaluate  all  applications  that 
we  receive  on  or  before  the  deadline. 
1 1     This  Notice  is  published  under 
' '  authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary  for 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8.  25  U.S.C.  2005(c) 
directed  BIA  to  publish,  in  the  Federal 
Register,  the  system  used  to  determine 


priorities  for  school  construction 
projects  and  to  submit  a  current  priority 
ranking  for  school  construction  projects 
at  the  time  any  budget  request  is 
presented  to  Congress.  The  Conference 
Report  for  the  FY  1992  Interior  and 
Related  Agencies  Appropriation  Act, 
House  Report  No.  256, 102d  Cong.,  1st 
Sess.  46  (1991),  indicated  that  Congress 
wanted  the  Department  to  revise  the 
priority  ranking  process  for  new  school 
construction.  The  Conference  Report 
said  that  BIA  should  emphasize  tribal 
consultation  and  improve  the  objectivity 
of  the  ranking  process,  provide 
continuity  to  the  priority  ranking  list, 
and  provide  procedures  for  handling 
emergency  needs. 

Dated:  May  25,  2001. 
James  H.  McDivitt, 

Deputy  Assistant  Secretary,  Indian  Affairs 

{Management). 

[FR  Doc.  01-14605  Filed  6-8-01;  8:45  am) 

BILUNG  COOE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-933-1430-ET;  AA-12854] 

Public  Land  Order  No.  7486;  Partial 
Revocation  of  Executive  Order  No. 
7032;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  Order  insofar  as  it  affects 
approximately  98  acres  of  public  land 
located  on  the  westerly  shore  of  Sanak 
Harl)or,  near  Sanak  Island,  Alaska.  The 
land  was  withdrawn  for  lighthouse 
purposes  and  is  no  longer  needed  for 
the  purpose  for  which  it  was 
withdrawn.  The  land  will  continue  to  be 
withdrawn  as  part  of  the  Alaska 
Maritime  National  Wildlife  Refuge  and 
the  Aleutian  Islands  Wilderness,  as 
established  and  designated  by  the 
Alaska  National  Interest  Lands 
Conservation  Act. 
EFFECTIVE  DATE:  June  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lavin,  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13.  Anchorage, 
Alaska  99513-7599,  907-271-3826. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  7032,  dated 
May  1, 1935,  which  withdrew  public 


land  near  Sanak  Island  for  lighthouse 
purposes,  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Land  located  within  sees.  3  and  10  of  T. 
66  S.,  R.  91  W.,  Seward  Meridian,  more 
particularly  described  as: 

The  southern  of  two  unnamed,  unsurveyed 
islands  located  at  approximate  latitude 
54°30'  N.,  longitude  162''50'  W.,  as  shown  on 
the  United  States  Coast  and  Geodetic  Survey 
Chart  No.  8841,  Sanak  Hart>or,  Sanak  Island. 
Alaska. 

The  area  described  contains  approximately 
98  acres. 

2.  The  land  described  above  will 
remain  withdrawn  as  part  of  the  Alaska 
Maritime  National  Wildlife  Refuge, 
pursuant  to  Sections  303(l)(iii)  and 
304(c)  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  16  U.S.C. 
668(dd)  (1994),  and  the  Aleutian  Islands 
Wilderness,  pursuant  to  Section  702(1) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  16  U.S.C.  1132 
(1994),  and  will  be  subject  to  the  terms 
and  conditions  of  any  other  withdrawal 
or  segregation  of  record. 

Dated:  May  21.2001. 
Gale  A.  Norton, 

Secretary  of  the  Interior. 

[FR  Doc.  01-14543  Filed  6-8-01;  8:45  ami 

BKUNO  COOE  431(KIA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1 430^-61;  HA6-01-0206;  0ft- 
13498] 

Expiration  of  Public  Land  Order  OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  Public  Land  Order  (PLO)  No. 
5820,  which  withdrew  forest  system 
lands  from  the  mining  laws  to  protect 
the  Cow  Creek  Recreation  and 
Administrative  Site,  was  allowed  to 
expire  on  January  21,  2001,  in  Douglas 
County,  Oregon. 

EFFECTIVE  DATE:  Jime  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office.  503-952-6189. 

SUPPLEMENTARY  INFORMATION:  Public 
Land  Order  (PLO)  No.  5820,  published 
in  the  Federal  Register,  46  FR  6947, 
January  22,  1981  as  FR  Doc.  81-2262. 
for  the  Forest  Service,  withdrew  120 
acres  of  forest  system  lands  from  the 
mining  laws  to  protect  the  Cow  Creek 
Recreation  and  Administrative  Site  has 
been  allowed  to  expire. 

At  8:30  a.m.  on  June  11,  2001.  the 
segregative  effect  for  the  Federal 
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interests  in  the  above  mentioned  PLO,  is 
lifted,  and  the  land  opened  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  forest  system  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law. 

Dated:  May  24,  2001. 
Robert  D.  DeViney,  Jr., 
Chief,  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  01-14561  Filed  6-8-01;  8:45  am] 
MUJNO  COM  4310-33-l> 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surfac4  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  the  titles  described  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  nature  of  the 
information  collections  and  the 
expected  burden  and  cost  for  30  CFR 
Parts  764  and  822. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  July  11, 
2001,  in  order  to  be  assured  of 
consideration. 

AOt)RESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  210-SIB.  Washington,  DC 
20240,  or  electronically  to 
itreleas@osmre.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osnire.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 


regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  aff^ected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)l.  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  contained  in:  State 
processes  for  designating  areas 
unsuitable  for  surface  coal  mining 
operations,  30  CFR  part  764;  and 
Special  permanent  program 
performance  standards — operations  in 
alluvial  valley  floors,  30  CFR  part  822. 
OSM  is  requesting  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  collections  of 
information  care  1029-0030  for  part 
764,  and  1029-0049  for  Part  822. 

As  required  under  5  CFR  1320.8(d), 
Federal  Register  notices  soliciting 
comments  on  these  collections  of 
information  was  published  on  March 
\2,  2001  (66  FR  14420).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  State  processes  for  designating 
areas  unsuitable  for  surface  coal  mining 
operations,  30  CFR  Part  764. 

0^fB  Control  Number  1029-0030. 

Summary:  This  part  implements  the 
requirement  of  section  522  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  P.L. 
95-87,  which  provides  authority  for 
citizens  to  petition  States  to  designate 
lands  unsuitable  for  surface  coal  mining 
operations,  or  to  terminate  such 
designation.  The  regulatory  authority 
uses  the  information  to  identify,  locate, 
compare  and  evaluate  the  area  requested 
to  be  designated  as  unsuitable,  or 
terminate  the  designation,  for  surface 
coal  mining  operations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  The  4 
individuals,  groups  or  businesses  who 
petition  the  States,  and  the  4  State 
regulatory  authorities  that  must  process 
the  petitions. 

Total  Annual  Responses:  4. 

Total  Annual  Burden  Hours:  7,285. 

Title:  Special  permanent  program 
performance  standards — operations  in 
alluvial  valley  floors,  30  CFR  Part  822. 

OMB  Control  Number:  1029-0049. 


Summary:  Sections  510(b)(5)  and 
515(b)(10)(F)  of  the  Surface  Coal  Mining 
and  Reclamation  Act  of  1977  (the  Act) 
protect  alluvial  valley  floors  from  the 
adverse  effects  of  surface  coal  mining 
operations  west  of  the  100th  meridian. 
Part  822  requires  the  permittee  to 
install,  maintain,  and  operate  a 
monitoring  system  in  order  to  provide 
specific  protection  for  alluvial  valley 
floors.  This  information  is  necessary  to 
determine  whether  the  unique 
hydrologic  conditions  of  alluvial  valley 
floors  are  protected  according  to  the 
Act. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  10 
surface  coal  mining  operators  who 
operate  on  alluvial  valley  floors. 

Total  Annual  Responses:  10. 

Total  Annual  Burden  Hours:  1,000. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  refer  to  the  appropriate  OMB 
control  nuipibers  in  all  correspondence. 

Dated:  May  9,  2001. 
Richard  G.  Bryson, 

Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  01-14581  Filed  6-8-01;  8:45  am] 

nLLMO  CODE  4310-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Abandoned  Mine  Land  Reclamation 
Program  Guidelines 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  revised  guidelines  for 
abandoned  mine  land  reclamation 
programs  and  projects. 

summary:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
•(we  or  OSM)  have  revised  the 
Abandoned  Mine  Land  (AML) 
Reclamation  Program  Guidelines  which 
were  published  on  December  30,  1996 
(61  FR  68777).  We  requested  comments 
in  the  Notice  of  Intent  to  revise  these 
guidelines  published  on  November  16, 
2000  (65  FR  69331).  Based  on  comments 
received,  the  guidelines  have  been 
revised  and  are  printed  below.  The 
revisions  incorporate  new  procedures 
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found  in  the  AML  Enhancement  Rule 
published  February  12,  1999  (64  FR 
7470).  All  other  revisions  are  not 
substantive  in  nature  and  are  intended 
to  make  our  guidelines  easier  to  read 
and  imderstand. 

EFFECTIVE  DATE:  Jime  11,  2001. 

ADDRESSES:  Additional  copies  of  the 
revised  guidelines  are  available  for 
inspection  and  may  be  obtained  at  the 
following  offices: 

OSM,  Department  of  the  Interior,  South 
Interior  Building  Room  120, 1951 
Constitution  Avenue,  NW., 
Washington,  DC  20240,  (202)  208- 
5365 

OSM,  Appalachian  Regional 
Coordinating  Center,  Three  Parkway 
Center,  Pittsburgh,  Peimsylvania 
15220,  (412)  937-2828 

OSM,  Mid-Continent  Regional 
Coordinating  Center,  501  Belle  Street, 
Alton,  Illinois  62002,  (618)  463-6460 

OSM,  Western  Regional  Coordinating 
Center,  1999  Broadway,  Suite  3320, 
Denver,  Colorado  80202,  (303)  672- 
5500 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gene  Krueger,  Chief,  Division  of 
Reclamation  Support,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  NW., 
Washington,  DC  20240;  Telephone: 
(202)  208-2937.  E-mail: 
gkxueger@osmre.gov. 

SUPPLEMENTARY  INFORMATION:  The  AML 
Reclamation  Program  Guidelines  give 
general  guidance  to  States,  Indian  tribes, 
the  U.S.  Department  of  Agriculture,  and 
OSM  in  the  administration  of 
reclamation  activities.  This  includes 
activities  carried  out  under  programs 
authorized  by  Title  IV  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  These  guidelines  are 
considered  to  be  statements  of  existing 
policy  and  do  not  set  new  legal 
requirements  or  obligations  and  could 
change  at  our  discretion.  Sections  B.5.a- 
d  of  the  guidelines  have  been  revised  to 
reflect  the  new  procedures  contained  in 
the  AML  Enhancement  Rule,  30  CFR 
707.5  and  874.17.  The  complete 
guidelines  document  is  set  forth  below: 

Comments  were  requested  on  the 
proposed  guidelines  and  a  total  of  four 
comments  were  received.  They  were  all 
from  State  authorities.  All  comments 
received  were  considered  in  the  process 
of  drafting  the  final  guidelines  and  are 
available  for  inspection  at  the  address 
listed  above.  A  response  to  comments@ 
document  has  been  prepared  by  OSM 
and  is  available  on  request  by  contacting 
the  individual  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 


Dated:  May  11,  2001. 
Glenda  Owens, 

Acting  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

Abandoned  Mine  Land  (AML) 
Reclamation  Program  Guidelines  for 
Reclamation  Programs  and  Proiects 

Contents 

A.  Definitions 

B.  Program  Considerations 

1.  Land,  Water,  or  Mineral  Rights  Required 

for  Reclamation 

a.  Consent  Requirements  and 
Responsibility 

b.  Written  Consent  Versus  Police  Power 

c.  Monitoring  and  Maintenance 

d.  Property  Acquisition 

2.  Jurisdictional  Responsibilities 

a.  Reclamation  Program  Legal 
Requirements 

b.  Environmental  Evaluation  Requirements 

c.  Interstate  Coordination  Requirements 

3.  Selection  Criteria  (Non-emergency) 

a.  Reclamation  Site  Ranking 

b.  Reclamation  Considerations 

c.  Reclamation  Extent 

d.  Cooperative  Efforts 

e.  Joint  Projects 

4.  Emergency  Projects 

a.  Authority  for  Emergency  Reclamation 

b.  Emergency  Project  Considerations 

c.  Emergency  Project  Examples 

d.  Abatement  Procedures 

5.  Incidental  Recovery  of  Coal  in  Conjunction 

With  Reclamation  Activities 

a.  Active  Mining  Permit  Requirements 

b.  Disposition  of  Incidental  Coal 

c.  Substantial  Deposits  of  Incidental  Coal 

d.  Optional  Participation 

6.  At>andoned  Structures  and  Equipment 

a.  Investigation  and  Report 

b.  Ownership  Rights 

c.  Disposal  Revenues  or  Benefits 

7.  Borrow  and  Disposal  Areas 

a.  Site  Selection 

b.  Adverse  Impacts 

8.  Program  and  Project  Evaluation 

a.  Cenerd  Evaluation  Considerations 

b.  Evaluation  Report 

9.  Maintenance  of  Reclamation  Work 

a.  Planned  Maintenance 

b.  Unplanned  Maintenance 

10.  Non-coal  Projects 

a.  Guideline  Applicability  _ 

b.  Priorities  Under  Section  409 

c.  Priorities  Under  Section  411 

C.  Site  Considerations 

1.  Mine  Drainage 

a.  General  Considerations 

b.  At-source  Control  Measures 

c.  Treatment  Measures 

d.  Coal  Refuse  Piles  and  Coal  Waste 
Embankments 

2.  Active  Slides  and  Slide-Prone  Areas 

a.  Site  Evaluation  Factors 

b.  Remedial  Measures 

3.  Erosion  and  Sedimentation 

a.  Erosion  and  Sediment  Control 
Considerations 

b.  Erosion  Control  Practices 

c.  Sediment  Trapping  Practices 

4.  Vegetation 


a.  Existing  Vegetation  Inventory  and 
Evaluation 

b.  Vegetative  Requirements 

5.  Toxic  Materials 

a.  Sampling  and  Analysij  Considerations 

b.  Planning  Considerations 

c.  Sites  Eligible  Under  Comprehensive 
Environmental  Response.  Compensation, 
and  Liability  Act  of  1980  (CERCLA). 

6.  Hydrologic  Balance 

a.  Planning  Considerations    ~~ 

b.  Surface-water  Considerations 

c.  Ground-water  Considerations 

7.  Public  Health  and  Safety 

a.  Dump  Sites 

b.  Highwall  Danger 

c.  Mine  Openings  and  Subsidence 

d.  Radiation  Emission 

e.  Domestic  Water  Supplies 

f.  Surface  and  Underground  Mine  Fires 

g.  Hazardous/Explosive  Gases 

8.  Elsthetics  and  Visual  Values 

a.  Visual  Degraders 

b.  Esthetics  Problem  Solutions 

9.  Fish  and  Wildlife  Values 

a.  Project  Identification  Requirements 

b.  Determining  Fish  and  Wildlife  Values 
and  Goals 

c.  Planning  Considerations 

d.  Installing  and  Maintaining  Established 
Fish  and  Wildlife  HabiUt  Values 

10.  Air  Quality 

a.  Air  Quality  Standards 

b.  Coordination  Requirements 

c.  Air  Quality  Degradation  and 
Improvement 

A.  Definitions  -- 

1 .  Abandoned  Property — Real  and 
personal  property,  associated  with  past 
mining  activities,  forsaken  or  deserted 
by  an  owner.  This  includes  real  estate, 
structures,  and  equipment. 

a.  Abandoned  Structures — 
Abandoned  permanent  improvements  or 
fixtures  firmly  attached  to  the  land  and 
considered  as  part  of  real  property. 
Abandoned  structures  include  but  are 
not  limited  to  coal  tipples,  coal  washers, 
storage  and  grading  facilities,  loading 
docks,  rail  spurs,  concrete  foundations, 
dams,  reservoirs,  and  bridges.  Other 
items  such  as  crushers,  elevators,  bins, 
loaders,  conveyors  and  similar 
equipment  are  within  this  definition  if 
firmly  attached  to  the  land. 

b.  Abandoned  Equipment — 
Abandoned  movable  items  not  attached 
to  the  land.  Such  items  are  considered 
as  personal  property  and  include 
equipment  and  dismantled  machinery 
not  attached  to  the  land  and  which 
could  be  moved.  These  items  include 
but  are  not  limited  to  shovels,  scrapers, 
tires,  machinery  parts,  trailers,  trucks, 
electrical  substations  on  skids,  feeders, 
and  loaders. 

c.  Disposal — The  sale,  federal  use, 
demolition,  removal,  and  the  burning 
and  burial  of  scrap  or  other  debris 
resulting  from  abandoned  structures  and 
equipment. 
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2.  Act — The  Surface  Mining  Control 
and  Reclamation  Act  of  1977  enacted  as 
Public  Law  95-87  (30  U.S.C.  1201  et 
seq.),  as  amended. 

3.  Administering  Agency — The  agency 
responsible  for  cairying  out  a 
reclamation  program  or  project.  This 
includes  OSM  for  federal  reclamation 
projects;  United  States  Department  of 
Agriculture  (USDAJ,  Natural  Resources 
Conservation  Service  (NRCS)  for  the 
Rural  Abandoned  Mine  Program; 
designated  State  reclamation  agencies 
for  projects  carried  out  under  an 
approved  State  Reclamation  Plan;  and 
Indian  tribes  for  projects  carried  out 
under  an  approved  Indian  Reclamation 
Plan. 

4.  Eligible  Lands — Land  and  water 
which  were  mined  for  coal  or  which 
were  affected  by  such  mining, 
wastebanks,  coal  processing,  or  other 
coal  mining  processes  and  left  or 
abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition  prior 
to  August  3.  1977,  and  for  which  there 
is  no  continuing  reclamation 
responsibility.  Provided,  however,  that 
lands  and  water  damaged  by  coal 
mining  operations  after  that  date  and  on 
or  before  November  5, 1990,  may  also  be 
eligible  for  reclamation  if  they  meet  the 
requirements  specified  in  30  CFR  874.12 
(d)  and  (e).  Eligible  lands  and  water  for 
non-coal  reclamation  purposes  are  those 
sites  that  meet  the  eligibility 
requirements  specified  in  Section  409  of 
the  Act  or,  following  certification  of  the 
completion  of  all  known  coal  problems, 
those  in  Section  411  of  the  Act  or  30 
CFR  875.14.  For  additional  eligibility 
requirements  for  water  projects,  see  30 
CFR  874.14,  and  for  lands  affected  by 
remining  operations,  see  Section  404  of 
the  Act. 

5.  Emergency — A  sudden  dangerous 
condition  or  impairment  that  constitutes 
a  situation  with  a  high  probability  of 
substantial  physical  harm  to  the  health, 
safety,  or  general  welfare  of  people 
before  the  danger  can  be  abated  under 
normal  program  procedures. 

6.  Hydrologic  Balance— The 
relationship  between  the  quality  and 
quantity  of  water  inflow  to  water 
outflow  from  an  abandoned  mine  land 
site.  The  relationship  includes  water 
storage  and  transfer  within  hydrologic 
imits  as  they  now  exist  or  may  have 
existed. 

7.  Toxic  Materials — Earth  materials  or 
wastes  resulting  from  mining  operations 
which,  if  acted  upon  by  air,  water,  or 
micro-biological  processes  are  likely  to 
produce  chemical  or  physical 
conditions  in  soils  or  water  that  are 
harmful  to  the  animal  and  plant  life  or 
water  use. 


B.  Program  Considerations 

1.  Land.  Water,  or  Mineral  Rights 
Required  for  Reclamation 

a.  Consent  Requirements  and 
Responsibility.  In  addition  to  the  rights 
of  entry  required  by  30  CFR  877,  other 
consents  required  by  the  specific  type  of 
reclamation  program  should  be  secured. 
In  water  limited  areas  reclamation 
programs  that  propose  to  restore  or  alter 
water  quality  or  quantity  should  not  be 
undertaken  until  the  appropriate  water 
right  authorizations  are  secured.  If  the 
mineral  estate  is  severed  from  the 
surface  estate,  consents  should  be 
secured  from  both  parties.  All  necessary 
consents  should  be  secured  for  a  time 
period  sufficient  to  complete  the 
reclamation  activities,  llie 
administering  agency  has  the 
responsibility  to  make  certain  that  no 
reclamation  work  is  carried  out  without 
such  authorizations. 

b.  Written  Consent  Versus  Police 
Power.  Written  consent  from  the  owner 
of  record  and  the  tenant  holding  a  lease 
or  his  authorized  agent  should  be  the 
preferred  means  for  securing  agreements 
to  enter  lands  in  order  to  carry  out 
reclamation  work.  Entry  by  use  of  police 
power  is  restricted  to  those  reclamation 
projects  that  will  protect  public  health, 
safety,  and  general  welfare  as  authorized 
under  Sections  407(a),  407(b),  409(c), 
and  410  of  the  Act.  They  should  be 
undertaken  only  after  all  possibilities  of 
securing  written  consents  have  been 
exhausted. 

c.  Monitoring  and  Maintenance. 
Written  consent  by  the  landowner 
shoidd  include  considerations  for 
monitoring  and  maintenance,  including 
rights  of  entry  as  necessary. 

d.  Property  Acquisition.  Acquisition 
of  property  may  be  undertaken  only 
under  the  conditions  specified  in 
Sections  407  and  409  of  the  Act. 

2.  Jurisdictional  Responsibilities 

a.  Reclamation  Program  Legal 
Requirements.  The  administering 
agency  should  make  certain  of 
compliance  with  all  applicable  Federal, 
State,  Tribal,  and  local  laws  and 
coordination  with  the  appropriate 
agencies  as  necessary. 

b.  Envirorunental  Evaluation 
Requirements.  Compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  is  mandatory  for  every 
proposed  AML  reclamation  project. 
Authorization  by  the  Council  on 
Environmental  Quality  (CEQ),  at  40  CFR 
1506.11,  to  abate  emergency  conditions 
without  preparing  an  environmental 
document  does  not  relieve  us  or  the 
States/Tribes  of  the  responsibility  to 
complete  consultation  duties  or  obtain 


necessary  permits  in  accordance  with 
other  Federal,  State  and  local  laws. 

(1)  OSM  and  the  States  are  authorized 
to  act  where  emergency  circiunstances 
at  the  site  require  immediate  abatement 
action  if  the  environmental  document 
caimot  be  completed  prior  to  the 
initiation  of  action.  The  action  taken 
must  be  limited  to  that  necessary  to 
control  the  immediate  impacts  of  the 
emergency. 

(2)  Actions  which  remain  to  be  taken 
at  the  site  of  an  emergency  after  the 
abatement  of  the  immediate  impacts 
require  the  preparation  of  an 
environmental  document. 

c.  Interstate  Coordination 
Requirements.  Where  reclamation  is 
proposed  that  may  affect  bordering 
States  or  other  jurisdictional  authorities, 
the  administering  agency  should 
coordinate  planning  and 
implementation  of  these  projects  with 
those  entities. 

3.  Selection  Criteria  (Non-Emergency) 

a.  Reclamation  Site  Ranking. 
Procedures  for  selecting  non-emergency 
sites  for  reclamation  should  use 
weighing  factors  to  rank  the  proposed 
sites  in  accordance  with  priorities  set  in 
Section  403  of  the  Act.  General 
instructions  for  determining  the  AML 
priority  of  a  site  are  contained  in  the 
OSM  Abandoned  Mine  Land  Inventory 
Manual.  Non-coal  sites  must  comply 
with  Section  409  or  411  as  appropriate. 
Negative  weights  should  be  considered 
for  adverse  impacts  resulting  from  the 
proposed  project.  Generally, 
reclamation  of  lower  priority  projects 
shoiUd  not  begin  until  all  known  higher 
priority  projects  have  been  completed, 
are  in  the  process  of  being  reclaimed,  or 
have  been  approved  for  funding  by  the 
Secretary.  Lower  priority  projects,  or 
contiguous  work,  may  be  undertaken  in 
conjunction  with  high  priority  projects 
in  accordance  with  these  guidelines. 

(1)  The  administering  agency  may 
give  priority  consideration  to 
reclamation  projects  where: 

(a)  The  landowner(s)  consent  to 
participate  in  post  reclamation 
maintenance  activities  of  the  area; 

(b)  Reclamation  provides  many 
benefits  to  the  landowner(s)  and  where 
those  benefits  have  a  greater  cumulative 
value  than  other  projects;  and/or, 

(c)  Reclamation  provides  offsite 
public  benefits. 

b.  Reclamation  Considerations.  The 
following  items  should  be  considered  in 
determining  whether  a  non-emergency 
site  should  be  reclaimed. 

(1)  The  lands  proposed  for 
reclamation  are  eligible  as  defined  by 
Section  404,  409,  or  411  of  the  Act. 
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(2)  Problems  associated  with  the  site 
can  be  abated  by  using  current  available 
technology  or  horizon  technology  with 
a  high  probability  of  success  to  prevent 
or  minimize  present  or  future  negative 
effects.  When  necessary  to  determine 
which  technology  is  best  suited  to  a 
particiUar  problem  area,  test  plots  and/ 
or  field  trials  are  allowed.  Such 
activities  are  appropriate  and  do  not 
constitute  "research"  as  prohibited  by 
the  Act. 

(3)  Reclamation  can  be  carried  out  in 
a  manner  that  minimizes  mainteneuice 
to  achieve  a  self-sustaining  reclamation 
solution.  Self-sustaining  implies 
reclamation  that  is  permanent  and 
stable  under  the  prevailing 
environmental  and  land-use  conditions 
using  current  technology.  Projects  that 
require  continuous  maintenance  and/or 
operating  costs  should  be  undertaken 
only  if  a  commitment  exists  to  bear 
these  indefinite  costs. 

(4)  Reclamation  activities  can  be 
planned  in  a  manner  that  is  cost 
effective  and  agreeable  with  the 
proposed  post  reclamation  land  use  a^ 
intended  by  the  landowner(s). 

(5)  Reclamation  activities  and  post 
reclamation  land  use  is  cost  effective 
and  agreeable  with  surrounding  land 
uses,  complies  with  local.  State,  Tribal, 
and  Federal  requirements,  and  is 
acceptable  to  the  community  involved. 

(6|  If  the  project  area  is  to  be  remined 
or  developed  in  the  foreseeable  future 
and  these  activities  will  eliminate  the 
adverse  effects  of  past  mining, 
reclamation  should  only  be  imdertaken 
where  the  offsite  adverse  impacts  from 
the  affected  area  are  so  severe  as  to 
cause  significant  danger  to  public  health 
and  safety  or  to  the  environment  if  not 
abated  before  the  proposed  remining  or 
development  takes  place. 

c.  Reclamation  Extent.  The  amount  of 
reclamation  performed  on  a  site 
depends  upon  the  priority,  funding 
available,  and  technology  available  for 
reclaiming  the  site.  When  it  is  cost 
effective  to  do  so,  consideration  should 
be  given  to  lower  priority  problems  in 
the  reclamation  plan  when  contracting 
for  the  elimination  of  a  high  priority 
problem.  The  original  purpose  of  the 
reclamation  should  be  to  address  the 
higher  priority  problems.  Factors  that 
should  be  considered  in  determining  the 
amount  of  reclamation  to  be  done  at  a 
site  include  the  following: 

(1)  The  total  area  of  affected  land  and 
water; 

(2)  Uniformity/ diversity  of  the 
problem(s)  over  the  entire  site; 

(3)  Minimimi  reclamation  needed  to 
restore  the  site  and  additional  low 
priority  work  needed,  if  any; 

(4)  Availability  of  funds; 


(5)  Cost  effectiveness  of  the  proposed 
work; 

(6)  Proposed  post  reclamation  land 
use; 

(7)  Onsite,  offsite,  and  multiple  use 
benefits; 

(8)  Post  reclamation  maintenance 
required  and  landowner  participation  in 
that  maintenance; 

(9)  Accommodating  landowner(s) 
land  use  and  treatment  requests,  if 
possible  without  incurring  additional 
costs  above  that  required  for  the 
minimum  reclamation  needed;  and, 

(10)  The  possibility  of  remining. 

d.  Cooperative  Efforts.  In  addition  to 
the  landowner  consent  requirements 
described  in  Section  B.  Part  1  of  these 
guidelines,  a  maintenance  agreement 
between  the  administering  agency  and 
the  landowner(s)  may  be  included  as 
part  of  the  reclamation  plan  to  make 
certain  the  continued  success  of  the 
reclamation  project.  Estimated  costs  as 
well  as  financial  and  administrative 
responsibilities  should  be  recognized  in 
any  agreement. 

e.  Joint  Projects.  Joint  undertakings 
between  the  administering  agency  and 
the  landowner(s)  or  other  local,  State, 
Tribal,  or  Federal  agencies  are 
supported  and  encouraged. 

4.  Emergency  Projects 

a.  Authority  for  Emergency      ~ 
Reclamation.  Authorities  and 
requirements  for  rights  of  entry  to  carry 
out  emergency  reclamation  projects  are 
contained  in  Section  410  of  the  Act. 

b.  Emergency  Project  Considerations. 

(1)  Emergencies  are  unlike  Priority  1 
projects  because  their  goal  is  to  stabilize 
the  problem  and  remove  the  danger  to 
the  public  in  a  more  rapid  time  frame. 
That  is,  they  must  be  addressed  sooner 
than  the  normal  grants  process  would 
allow. 

(2)  Justification  for  emergency  action 
must  be  based  on  whether  immediate 
action  is  crucial  to  remove  the  danger  of 
harm  to  persons.  The  time  element  is 
referenced  by  the  phrase  "before  the 
danger  can  be  abated  under  normal 
program  operation  procedures."  This 
means  the  danger  is  imminent  and  time 
is  not  available  for  normal  project 
contractual  procedures. 

(3)  A  limited  amount  of  non- 
emergency work  may  be  conducted  in 
conjunction  with  emergency  abatement 
if  such  work  is  cost  effective  in 
reclaiming  the  entire  project  site. 

c.  Emergency  Project  Examples.  The 
following  list  shows  examples  of 
sudden  situations  with  a  high 
probability  of  causing  substantial 
physical  harm  to  the  health,  safety,  and 
general  welfare  of  people. 


(1)  Subsidence  suddenly  occurring  in 
or  near  populated  areas  or  roadways. 

(2)  Mine  water  "blow-outs"  in  or  near 
highly  used  public  areas. 

■    (3)  Landslides  caused  by  movement  of 
spoil  material  or  mass  movement  due  to 
drainage  or  seepage  from  abandoned 
coal  mines  threatening  to  destroy  homes 
and  businesses  or  block  roads  and 
stream  channels. 

(4)  Actual  or  potential  failure  of 
unstable  coal  refuse  impoimdments, 
processing  waste  banks,  or  abandoned 
sediment  control  structures  caused  by 
unusual  precipitation  events 
significantly  risking  downstream 
populated  areas. 

(5)  Mine  or  coal  refuse  fires  that  harm 
the  health  or  safety  of  residents  in 
populated  areas. 

a.  Abatement  Procedures. 

(1)  Reclamation  procedures  are  site 
specific  and  often  cannot  be  determined 
until  after  onsite  inspection  and 
evaluation  of  the  nature  of  the 
emergency,  number  of  people  affected, 
resources  available,  and  existing  time 
restrictions. 

(2)  Emergency  reclamation  need  not 
resemble  final  restoration.  The  goal  of 
emergency  reclailiation  is  to  stabilize 
the  problem  and  remove  the  danger  to 
the  public.  Additional  reclamation,  to 
fully  reclaim  the  area,  may  be  carried 
out  under  regular  reclamation  programs 
at  a  later  date.  Limited  reclamation  may 
also  be  performed  in  connection  with 
emergency  work  if  cost  effective  as 
noted  above  at  Part  4.b.(3). 

5.  Incidental  Recovery  of  Coal  in 
Connection  With  Reclamation  Activities 

a.  Active  Mining  Permit 
Requirements.  Coal  which  is  removed 
from  a  government  financed 
construction  undertaken  as  an  approved 
AML  reclamation  project  and  which  is 
incidental  to  the  project  is  exempt  from 
Title  V  regulations  in  accordance  with 
section  528  of  the  Act  and  30  CFR  707.5. 
Coal  determined  to  be  "incidental"  to 
an  approved  AML  reclamation  project  is 
that  coal  which  is  physically  necessary 
to  be  removed  in  order  to  accomplish 
the  reclamation  of  the  project,  i.e., 
necessary  to  address  the  site's  identified 
health,  safety,  or  environmental 
problems,  ff  the  AML  contractor 
removes  coal  for  sale  or  commercial  use 
which  has  not  been  determined  to  be 
incidental  to  the  project,  the  contractor 
must  obtain  a  Title  V  permit  for  such 
coal. 

b.  Disposition  of  incidental  coal. 
Whenever  coal  is  to  be  recovered 
incidental  to  an  approved  AML 
reclamation  project  in  which  the 
government  contribution  is  less  than  50 
percent  of  the  cost  of  reclamation,  the 
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coal  may  be  sold  and  the  proceeds  kept 
by  the  contractor. 

c.  Substantial  deposits  of  incidental 
coal.  For  AML  reclamation  sites  with 
substantial  deposits  of  incidental  coal, 
we  expect  that  AML  contractors  will 
reflect  the  anticipated  sale  or 
commercial  use  of  such  coal  through  a 
lowered  project  bid  price.  The  lowered 
project  bid  price  would,  in  turn,  reduce 
the  government's  share  of  the  total  cost 
of  the  project.  As  a  result,  less  public 
funding  will  be  required  for  these  sites 
to  accomplish  the  same  level  of  AML 
reclamation.  By  reducing  the 
government's  share  of  the  cost  of 
reclamation,  AML  money  becomes 
available  for  other  AML  reclamation 
projects  that  wotdd  otherwise  not  be 
funded.  The  contractor  makes  a  profit, 
the  government  saves  money  and  B 
most  important  of  all  B  additional 
abandoned  sites  that  we  could  not 
afford  to  reclaim  in  the  past  are 
reclaimed. 

d.  Optional  participation. 
Undertaking  AML  projects  that  use  less 
than  50  percent  government-financing 
will  not  be  mandatory  for  States  or 
Indian  Tribes;  they  may  choose  not  to 
participate  in  this  form  of  AML 
reclamation. 

6.  Abandoned  Structures  and 
Equipment 

a.  Investigation  and  Report. 

(1)  The  administering  agency  should 
perform  an  onsite  investigation  of 
abandoned  structures  or  equipment  and 
encourage  the  landowner(s)  to  recover 
any  salvage  value  by  disposal  before  the 
start  of  any  reclamation  project. 

(2)  Upon  completion  of  the  onsite 
investigation,  a  report  must  be  prepared 
by  the  administering  agency  which 
addresses  the  following: 

(a)  The  type,  quantity,  age,  and 
apparent  condition  of  all  abandoned 
structures  or  equipment; 

(b)  The  structural  soundness,  visual 
quality,  historical  significance,  effect  on 
proposed  reclamation  activities;  and 
land  uses  in  the  area.  The  structxual 
soundness  of  the  structure  should  be 
evaluated  in  relation  to  public  health, 
safety,  general  welfare,  and  the  post 
reclamation; 

(c)  The  disposal  or  retention  of  the 
structures  or  equipment  in  accordance 
with  local.  State,  Tribal  and  Federal 
laws;  and, 

(d)  The  recommended  methods  to 
remove  the  safety  hazards  associated 
with  structures  or  equipment  that  are 
retained  on  the  reclaimed  site. 

b.  Ownership  Rights.  The 
landowner(s)  may  recover  any  salvage 
value  by  disposal  of  the  abandoned 
structures  or  equipment  prior  to  the 


initiation  of  any  reclamation  project. 
The  administering  agency  is  responsible 
for  securing  consent  to  dispose  of  or 
modify  the  abandoned  structures  or 
equipment  not  disposed  of  by  the 
landowner(s). 

c.  Disposal  Revenues  or  Benefits.  Any 
revenues  or  benefits  received  by  the 
contractor  from  the  sale  or  use  of 
abandoned  structures  or  equipment  not 
disposed  of  by  the  landowners)  should 
be  used  by  the  contractor  to  offset  the 
cost  of  reclamation  or  deposited  to  the 
Fimd  pursuant  to  Section  401(b)(4)  of 
the  Act.  All  such  revenue  or  benefits 
should  be  dociunented  in  the  project 
file. 

7.  Borrow  and  Disposal  Areas 

a.  Site  Selection.  The  borrow  and 
disposal  areas  created  by  reclamation 
activities  should  be  subject  to  and 
conducted  in  accordance  with 
applicable  local,  State,  Tribal,  or  Federal 
reclamation  requirements.  Borrow  and 
disposal  areas  should  be  located  on  the 
site  of  the  reclamation  project,  if 
possible.  Offsite  borrow  and  disposal 
areas  should  be  used  only  when  no 
onsite  area  is  available  and  it  is 
necessary  to  protect  the  health  and 
safety  of  the  public.  In  addition,  offsite 
areas  may  be  used  if  they  provide  an 
area  more  suitable  for  reclamation  and 
less  prone  to  constitute  a  hazard  in 
itself,  produce  an  improved  land  use,  or 
protect  the  environment. 

b.  Adverse  Impacts.  Adverse  impacts 
of  the  selected  areas  should  be 
minimized  by  disturbing  the  smallest 
possible  area;  providing  adequate 
drainage,  dust,  and  erosion  control 
measures;  protecting  historic  and 
cultural  values;  protecting  visual 
esthetics;  protecting  fish  and  wildlife 
values;  protecting  the  health  and  the 
safety  of  the  community  and  the  public; 
and  reclaiming  the  borrow  and  disposal 
area  after  termination  of  the  project. 

8.  Program  and  Project  Evaluation 

a.  General  Evaluation  Considerations. 
Recleunation  activities  are  to  be 
evaluated  on  a  regular  basis  to 
determine  the  effectiveness  of  the 
program/project  in  reclaiming 
abandoned  lands.  The  objective  is  to 
identify  those  abatement  control 
methodologies  that  have  been  effective 
over  time  and  those  with  demonstrated 
deficiencies  that  need  to  be  improved  or 
changed.  Project  evaluation  measures 
the  success  or  failure  of  the  applied 
techniques  while  program  evaluation 
determines  the  effectiveness  of  the 
overall  program,  including  regulations 
and  policies.  Evaluation  efforts  include, 
but  are  not  limited  to,  recording 
accomplishments,  making  onsite 


reviews  before,  during,  and  after 
reclamation,  and  analyzing  fund 
management. 

b.  Ajinual  Evaluation  Report.  The 
administering  agency  will  prepare  a 
report  on  its  findings  and 
recommendations.  Recommendations 
should  be  used  to  change  program 
operations  on  future  reclamation 
activities  so  that  deficiencies  will  not 
recur.  U  requested,  the  report  should  be 
made  available  to  other  agencies  in 
order  to  share  information  and  improve 
the  AML  program  nationvtride. 

9.  Maintenance  of  Reclamation  Work 

a.  Planned  Maintenance.  Reclamation 
should  be  done  in  a  manner  to  minimize 
or  eliminate  continued  maintenance. 
Long  term  maintenance  requirements 
should  be  identified  during  the 
planning  and  design  stages.  These 
requirements  must  be  technically  and 
economically  possible  and  should  be 
developed  in  cooperation  with  the 
landowner(s)  and/ or  appropriate 
agencies  through  formal  agreement. 
Maintenance  plans  should  include 
maintenance  requirements,  inspection 
schedules,  technical  assistance  needed, 
and  funding  requirements. 

b.  Unplanned  Maintenance.  AML 
projects  often  involve  conditions 
unforeseen  during  the  design  period 
that  may  affect  the  achievement  of 
permanent  reclamation  and  long  term 
stability.  Reclamation  programs  should 
develop  and  implement  general  policies 
for  performing  post  construction 
monitoring  to  address  unanticipated 
maintenance  needs.  The  plan  should 
include,  at  a  minimum: 

(1)  A  plan  for  post  construction 
monitoring  of  sites  to  determine 
maintenance  needs; 

(2)  A  procedure  for  determining  when 
and  where  not  to  perform  additional 
maintenance  when  problems  are 
identified  in  the  field; 

(3)  A  procedure  to  determine  when  a 
site  has  reached  long  term  stability,  and 
that  future  monitoring  is  unnecessary, 
including  a  landowner  notification 
policy: 

(4)  A  method  for  dealing  with 
situations  where  landowner  practices 
make  future  maintenance  unproductive. 

10.  Non-Coal  Projects 

a.  Guideline  Applicability.  States  and 
Indian  tribes  with  approved  reclamation 
plans  may  undertake  non-coal 
reclamation  projects  under  the  specific 
provisions  in  Section  409  of  the  Act  or 
after  certification  that  all  coal  related 
problems  have  been  reclaimed,  as 
authorized  in  Section  411  of  the  Act. 

b.  Priorities  Under  Section  409.  Non- 
coal  projects  to  be  reclaimed  under 
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Section  409  of  the  Act  must  be  at  the 
request  of  the  Governor  of  the  State  or 
the  governing  body  of  an  Indian  tribe. 
They  must  comply  with  the  priorities 
stated  in  Section  403(a)(1),  except  the 
term  "coal"  does  not  apply.  The 
reclamation  must  be  for  the  protection 
of  public  health,  safety,  general  welfare, 
and  property  from  extreme  danger  of 
adverse  mining  practices. 

c.  Priorities  Under  Section  411.  Non- 
coal  projects  to  be  reclaimed  under 
Section  411  of  the  Act  may  not  proceed 
until  the  State  or  Indian  Tribe  has 
certified  that  all  coal  problems  have 
been  resolved.  Planning  and  design 
work  for  reclamation  of  non-coal 
projects  may  commence  prior  to 
completion  of  all  coal  projects. 

C.  Site  Considerations 

l.fAine  Drainage 

a.  General  Considerations.  The 
reclamation  plan  should  attempt  to 
minimize  or  control  mine  drainage  and 
include  procedures  to  treat  impounded 
waters  containing  toxic  materials  before 
release.  At-source  control  measures  are 
preferred  over  long-term  treatment 
methods  to  eliminate  or  minimize 
maintenance. 

b.  At-Source  Control  Measures. 
Controlling  or  minimizing  mine 
drainage  at  its  source  can  be 
accomplished  by  any  or  all  of  the 
following  techniques: 

(1)  Mine-sealing  techniques, 
including  grout  curtains  and  slurry 
trenching.  Factors  to  be  considered 
when  planning  to  seal  mines  are  the 
potential  to  develop  hydrostatic  heads, 
the  accessibility  of  the  area,  and  the 
integrity  of  the  surrounding  geologic 
formations; 

(2)  Infiltration  control  and  water 
diversion.  Factors  to  be  considered 
include  topography,  control  of  surface 
water,  effects  on  ground  water,  the 
control  of  water  passage  through 
openings,  and  the  storm  event  design; 
and/or, 

(3)  Daylighting,  the  surface  mining 
procedures  and  excavation  processes 
used  to  expose  underground  mine 
works  for  partial  or  complete  removal  of 
the  remaining  mineral  underlying  the 
surface.  Factors  to  be  considered 
include  the  depth  of  overburden, 
marketability  of  the  mineral,  and  safety 
measures. 

c.  Treatment  Measures.  Secondary 
treatment  of  mine  drainage  can  be 
carried  out  by  the  addition  of 
neutralizing  agents.  Permanent 
treatment  facilities  should  be  designed 
to  minimize  operation  and  maintenance 
costs  and  should  only  be  considered  if 
no  other  means  exists  to  abate  the 


problem.  Written  assurance,  from  the 
landowner  or  any  other  interested  party, 
should  be  obtained  to  assure  that  the 
treatment  facilities  will  be  maintained 
after  appropriations  for  the  Abandoned 
Mine  Land  Program  cease. 

d.  Coal  Refuse  Piles  and  Coal  Waste 
Embankments.  Methods  of  reclaiming 
land  containing  coal  refuse,  coal  wastes, 
or  abandoned  workings  include,  but  are 
not  limited  to: 

(1)  Removing  the  coal  refuse  or  coal 
waste  to  an  environmentally  acceptable 
site,  subject  to  all  appropriate  approvals; 

(2)  Burying  the  refuse  or  waste, 
diverting  water  away  from  or  around  the 
reclaimed  area,  whenever  possible,  or 
layering  the  refuse  material  with  clay  or 
other  unpierceable  material,  when 
practical,  to  prevent  water  infiltration 
and  contamination;  and, 

(3)  Treating  the  refuse  pile  in  place 
by: 

(a)  Diverting  water  aroimd  the  coal 
refuse  and/ or  waste; 

(b)  Collecting  and  conveying  drainage 
from  the  refuse  pile  for  safe  disposition 
(an  approved  water  pollution  control 
facility  should  be  used  if  needed  to  meet 
quality  standards): 

(c)  Grading  and  contouring  waste 
structures  to  drain  water  off  the  disposal 
site: 

(d)  Covering  the  refuse  with  a  suitable 
thickness  of  nontoxic  or  nonacid- 
forming  material  or  treating  the  refuse 
with  lime  or  other  material  to  prevent 
acid  or  other  toxic  drainage;  or 

(e)  Any  combination  of  the  above 
treatments. 

2.  Active  Slides  and  Slide-Prone  Areas 

a.  Site  Evaluation  Factors.  Factors  that 
should  be  considered  on  a  case-by-case 
basis  in  the  evaluation  of  slides  or  slide- 
prone  areas  include  the  following: 

(1)  The  topography  of  the  ground 
surface  as  an  indication  of  past 
landslide  activity  and  potential 
instability.  Topographic  data  collected 
should  include  contour  maps  at  2  to  5 
foot  intervals,  surface  drainage 
characteristics,  locations  of  ponded 
surface  water,  and  slope  profiles: 

(2)  The  geology  of  the  subsurface. 
Rock  formations  and  geologic  structures 
including  folds,  faults,  joints,  and  shear 
zones,  should  be  identified  whenever 
possible.  This  information  may  be 
useful  in  comparing  the  landslide 
potential  of  various  areas; 

(3)  The  soil  or  spoil  material. 
Description  of  the  slide-prone  material 
should  include  its  texture,  permeability, 
and  engineering  properties  as  well  as 
the  related  soil-rock  ratios; 

(4)  Groimd  water  sources.  Springs  and 
seeps,  dump  areas,  audits,  auger  holes. 


drill  holes,  and  coal  seams  should  be 
identified; 

(5)  Vegetative  cover.  Vegetation  will 
affect  the  stability  of  the  slide  or  slide- 
prone  area.  Deep  masses  of  roots  may 
provide  sufficient  reinforcement  to 
distort  the  geometry  of  the  slide  and 
trees  with  deep  tap  roots  may  curtail 
severe  movement.  Vegetative  cover 
within  a  landslide  area  should  be 
compared  to  that  within  the 
surrounding  area  and  with  that  present 
at  known  landslide  areas; 

(6)  Other  physical  factors.  These 
include  timber  coverage  or  lack  of  it  on 
slopes,  parent  material  and  volume  of 
spoil,  proximity  to  other  slides,  or  other 
data  specific  to  the  slide  area  which 
may  be  helpful  in  designing  the  best 
structiu-al  specifications  for  stabilizing 
the  area;  and, 

(7)  U.S.  Geological  Survey  slide-prone 
maps,  U.S.  Department  of  Agricultiu^ 
soil  maps,  and  other  related  data. 

b.  Remedial  Measures.  Reclamation 
and  stabilization  of  slide  areas  may  be 
achieved  by  one  or  more  of  the 
following  methods: 

(1)  Removing  unstable  material  or  by 
terracing; 

(2)  Installing  surface  and/or 
subsurface  drainage  such  as  rip-rap 
channels,  french  drains,  pumping  wells, 
etc: 

(3)  Installing  support  and 
reinforcement  systems  such  as  retaining 
walls,  gabions,  vertical  pilings,  etc.;  and, 

(4)  Re  vegetation. 

3.  Erosion  and  Sedimentation 

a.  Erosion  and  Sediment  Control 
Considerations.  Erosion  and  sediment 
control  measures  should  be  designed  in 
accordance  with  Federal,  State  and  local 
laws  and  should  do  the  following: 

(1)  Minimize  erosion  from  the 
reclamation  site  and  adjacent  lands, 
minimize  water  pollution  from 
sediment,  acid  drainage,  and  other  toxic 
materials,  and  provide  conditions 
suitable  for  the  planned  land  use; 

(2)  Maintain  the  soil  resource  within 
acceptable  soil  loss  limits.  Allowable 
sheet  and  rill  erosion  rates  should  be 
equal  with  the  soil  resulting  fit)m 
reclamation.  Information  relative  to 
allowable  soil  loss  limits  may  be 
obtained  from  the  local  Natural 
Resource  Conservation  Service  office; 

(3)  Expose  the  least  amount  of  land  at 
any  one  time,  with  the  more  hazardous 
areas  exposed  for  the  shortest  time  and 
during  the  season  when  extreme  rainfall 
is  least  likely  to  occur; 

(4)  Complete  reclamation  activities  so 
revegetation  can  take  place  at  the  most 
advantageous  time  of  year:  and. 
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(5)  Control  foot  and  vehicular  traffic 
and  grazing  until  vegetation  is 
established. 

b.  Erosion  Control  Practices.  Well 
established  vegetation  is  generally  the 
most  cost-effective  means  of  erosion 
control.  Other  methods  may  include  one 
or  more  of  the  following,  in  conjunction 
with  vegetation,  to  achieve  temporary 
and/ or  permanent  erosion  control. 

(1)  Mulches  may  be  used  for 
temporary  erosion  control  and  in  some 
cases  stabilizing  agents  such  as  gravel, 
stone,  and  concrete  blocks  may  be  used 
for  permanent  protection. 

(2)  Permanent  structural  measures 
may  be  used  to  turn  runoff,  reduce  slope 
length,  and  provide  for  an  effective 
nmoff  disposal  system. 

(3)  Temporary  vegetation  and/or 
structural  measures  may  be  needed  for 
erosion  control  during  reclamation. 
Provisions  should  be  made  to  remove 
the  temporary  control  measures  and 
stabilize  the  area  when  they  are  no 
longer  needed. 

c.  Sediment  Trapping  Practices.  When 
erosion  controls  are  incapable  of 
preventing  excessive  sediment  buildup, 
either  during  reclamation  or 
permanently,  the  excess  sediment 
should  be  controlled  to  prevent  offsite 
contamination. 

(1)  Temporary  sediment  control 
measures  such  as  filter  strips,  sediment 
traps,  and  sediment  basins,  should  be 
stabilized  and  maintained  during  their 
planned  life. 

(2)  Permanent  sediment  basins  should 
be  maintained  and  the  sediment 
removed  when  it  accimiulates  to  the 
design  level.  The  use  of  permanent 
sediment  basins  should  be  minimized 
because  of  the  continuing  maintenance 
responsibility. 

4.  Vegetation 

a.  Existing  Vegetation  Inventory  and 
Evaluation.  The  administering  agency 
should  complete  an  inventory  and 
evaluation  of  existing  vegetation  and 
site  conditions  prior  to  developing  the 
design  and  specifications  for  a  project. 
The  permanent  vegetation  selected  to 
cover  the  reclaimed  mine  land  should 
be  compatible  with  the  site 
characteristics  and  the  intended  land 
use  of  the  reclaimed  and  surrounding 
land  and  provide  adequate  erosion 
control. 

b.  Vegetative  Requirements.  The 
vegetation  portion  of  the  project  design 
and  specifications  should  be  developed 
considering  the  requirements  itemized 
for  each  of  the  following  cases. 

(1)  In  areas  where  the  present  plant 
species  are  inadequate  or  undesirable 
and  only  a  change  in  vegetation  is 
needed. 


(a)  Necessary  erosion  and  sediment 
control  structures  should  be  installed  to 
protect  the  area  fit>m  excessive  erosion 
and  sedimentation  during  the  vegetation 
establishment  period.  Temporary 
vegetation  may  be  used  alone  or  in 
combination  with  a  mulch  or  other 
stabilizing  agent  in  accordance  with  the 
needs  of  the  site. 

(b)  The  newly  planted  area  should  be 
protected  from  excessive  use,  especially 
livestock  grazing,  during  the 
establishment  period. 

(2)  In  areas  where  changes  in 
topography  and  vegetation  are  needed. 

(a)  Changes  in  topography  should  be 
made  to  improve  esthetic  aspects  of  the 
site,  permit  establishment  of  desirable 
vegetative  cover,  and  insure 
compatibility  with  the  planned  land 
use. 

(b)  Temporary  vegetation  should  be 
used  to  protect  stockpiles  of  soil 
materials  for  a  short  time  or  to  provide 
temporary  cover  until  the  permanent 
vegetation  is  established. 

(3)  In  areas  where  the  present  spoil 
material  is  imsuited  for  vegetation  the 
spoil  material  should  be  covered  or 
replaced  with  material  that  will  support 
the  desired  vegetation.  If  covering  or 
replacement  costs  are  prohibitive, 
attempts  should  be  made  to  create  a 
suitable  plant  growth  medium  upon 
which  vegetation  may  be  established. 

(4)  In  areas  where  alteration  of  the  site 
to  support  vegetation  is  impractical, 
sediment  should  be  confined  to  the 
immediate  area,  if  feasible.  Surface 
runoff  should  be  treated  to  an 
acceptable  level  of  quality  before 
discharging  offsite,  if  necessary. 

5.  Toxic  Materials 

a.  Sampling  and  Analysis 
Consideration.  The  administering 
agency  should  sample  sites  suspected  of 
containing  toxic  materials.  Chemical 
and/or  physical  analyses  may  include, 
but  are  not  limited  to: 

(1)  pH  (paste); 

(2)  SMP  Buffer  (tests  pH  of  solution 
prior  to  weathering); 

(3)  Net  acidity  or  alkalinity,  or 
potential  acidity; 

(4)  Total  sulfur  (sulfate  and  sulfide); 

(5)  Electrical  conductivity  (mmhos/ 
cm); 

(6)  NKP  and  USDA  texture  class  when 
material  is  to  be  used  as  post- 
reclamation  plant  growth  medium; 

(7)  Organic  matter  (quantity  and  type); 
and, 

(8)  Visual  and/or  microscopic 
identification  of  potential  toxic  or  acid 
forming  minerals. 

b.  Planning  Considerations.  The 
administering  agency  should  consider 
the  following  items  in  their  planning 


efforts  on  projects  containing  toxic 
materials: 

(1)  Critical  toxic  limits; 

(2)  Containment  or  segregation  of 
toxic  materials  using  sealed  pits  or 
embankments  and/or  covering  the  toxic 
materials  with  compacted  clay  or  some 
other  suitable  material; 

(3)  Site  preparation,  including 
grading,  backfilling,  scarification,  and 
application  of  appropriate  growing 
mediimi,  chemical  fertilizers,  lime 
gypsum,  mulches,  or  sludge; 

(4)  Water  management  control, 
including  surface  and  subsurface 
drainage,  sediment  control,  and  soluble 
toxic  elements;  and, 

(5)  Necessary  monitoring  and  required 
maintenance,  if  any. 

c.  Sites  Eligible  Under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  of  1980  (CERCLA).  Abandoned 
mine  land  sites  containing  acid  mine 
drainage  or  other  toxic  material  may  be 
eligible  for  clean-up  under  CERCLA,  if 
included  on  the  national  priority  list 
(NPL).  Sites  listed  on  the  NPL  are 
ineligible  for  AML  funding. 

6.  Hydrologic  Balance 

a.  Planning  Considerations.  After 
identification  of  areas  needing 
restoration  of  the  hydrologic  balance, 
the  administering  agency  should 
consider  the  following  items  in  their 
planning. 

(1)  Evaluation  of  procedures  needed 
to  reduce  or  eliminate  pollution  to 
receiving  surface  and  subsurface  waters, 
including  technical  and  economic 
constraints. 

(2)  Potential  beneficial  and/or 
negative  effects  of  proposed  restoration 
activities  on  offsite  hydrologic  systems. 

(3)  Post  reclamation  land  use  of  the 
site  and  surrounding  area. 

b.  Surface-Water  Considerations. 
Restoration  of  surface  drainage  should 
minimize  erosion  and  maximize 
ecological  stability.  Factors  to  be 
considered  include,  but  are  not  limited 
to: 

(1)  Type  of  reconstruction  materials  to 
be  used,  stream  gradient,  fish  and 
wildlife  habitat,  and  compatibility  with 
adjoining  undisturbed  surface  drainage; 

(2)  Use  of  the  reclaimed  area  as  a 
source  of  ground-water  recharge  and  the 
potential  for  downstream  flooding; 

(3)  Feasibility  of  long-term,  self 
maintaining  erosion  control  measures  to 
enhance  stream  and  flood  plain 
stability;  and, 

(4)  Construction  of  water 
impoundments  which  do  not  adversely 
affect  the  restoration  of  the  hydrologic 
balance  and  are  in  accordance  with 
applicable  local.  State,  Tribal,  or  Federal 
requirements. 
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c.  Ground-Water  Considerations. 
Restoration  of  ground-water  should  be 
done  in  a  manner  that  will  not  diminish 
or  degrade  water  leaving  the  site. 
Factors  to  be  considered  include,  but  are 
not  limited  to: 

(1)  Evaluation  of  the  re-established 
water  table,  relative  to  the  reclaimed 
land  surface; 

(2)  Evaluation  of  the  ground-water 
recharge  capacity,  considering  the 
underlying  aquifers  and  backfill 
materials;  and, 

(3)  Identification  of  toxic  and/or  acid 
forming  materials  and  procedures  to 
eliminate  or  minimize  contamination  of 
the  water  table. 

7.  Public  Health  and  Safety 

a.  Dump  Sites.  Abandoned  mine  sites 
used  as  dumps  are  usually  excellent 
breeding  places  for  insect  and  vermin 
and  could  pose  a  hazard  to  public 
health.  The  presence  of  a  dump  in  an 
abandoned  mine  site  should  not  be 
considered  the  primary  reason  for 
reclamation,  but  may  be  considered  in 
raising  the  site  priority  in  the  same 
objective  category.  Prior  to  any 
reclamation  work  on  dumps,  the  local. 
State  and/or  Tribal  agency  should  be 
encouraged  to  abate  the  problem  under 
other  existing  authorities  and  consulted 
regarding  proper  disposal  methods. 

D.  High  wall  Danger.  High  walls  may 
create  a  significant  danger  to  public 
health  or  safety  when  there  is  public  use 
of  the  area  above  or  below  the  highwall 
and/or  there  is  evidence  of  sloughing 
that  may  damage  structures  or  block 
roads  and  stream  channels.  Reclamation 
techniques  include,  but  are  not  limited 
to: 

(1)  Reducing  the  highwall  height; 

(2)  Backfilling  and  gilding  the 
highwall  to  a  stable  slope;  or 

(3)  Providing  a  physical  barrier  to 
limit  accessibility  and  material 
movement. 

c.  Mine  Openings  and  Subsidence. 
(1)  The  acuninistering  agency  should 

consider  the  following  items  when 
planning  for  subsidence  control 
projects: 

(a)  Exploratory  drilling  to  determine 
the  locations,  size,  and  condition  of 
abandoned  underground  mine  openings 
with  the  potential  to  subside  (except  in 
emergencies); 

(b)  Proximity  to  populated  areas  with 
high  public  use; 

(c)  Notification  to  all  local.  State,  and 
Tribal  land  use  plarming  agencies  of 
potential  subsidence  areas;  and, 

(d)  Restricting  entry  to  mine  openings 
by  constructing  physical  barriers  and/or 
fencing  for  emergency  situations  until 
the  opening  can  be  properly  reclaimed. 

d.  Radiation  Emission.  Where 
radiation  constitutes  a  potential  public 


health  or  safety  problem,  the 
administering  agency  should  coordinate 
with  other  pertinent  agencies  prior  to 
reclamation  activity.  Normally,  this 
coordination  is  done  during  the 
development  of  the  State  reclamation 
standards  for  radiation. 

e.  Domestic  Water  Supplies.  Control 
measures  designed  to  protect  or  restore 
domestic  water  supplies  should 
consider  the  number  of  people  affected, 
the  type  and  concentration  of 
pollutant(s),  and  the  type  and  cost  of 
control  technology.  Clean-up  or 
restoration  of  domestic  water  supplies 
shduld  be  restricted  to  source  control 
where  possible. 

f.  Surface  and  Underground  Mine 
Fires.  Only  fires  associated  with 
abandoned  mines  or  in  virgin  seams 
associated  with  other  abandoned  mine 
reclamation  problems  are  eligible  for 
Title  rv  funding. 

(1)  Prior  to  initiating  control  or 
extinguishment  efforts,  geologic 
investigations  should  be  carried  out  to 
determine  the  extent  of  the  fire  and  the 
amount  of  remaining  combustible 
material. 

(2)  Reclamation  design  and 
procedures  should  include  methods  to 
control  or  eliminate  hazardous  gases, 
fumes,  and  other  types  of  air  pollution 
associated  with  the  fire.  <• 

g.  Hazardous/Explosive  Cases.  Toxic 
gases,  other  than  those  associated  with 
mine  fires,  may  require  site  specific 
control  or  treatment  procedures.  For 
example,  methane  seeping  into  a 
residence  must  be  vented  and  should  be 
monitored  for  a  reasonable  amount  of 
time  to  ensure  the  area  is  safe. 
Whenever  possible  gases  should  be 
vented  or  sealed  off  at  their  source. 

8.  Esthetics  and  Visual  Values 

Reclaimed  lands  should,  to  the  extent 
that  it  is  feasible,  conform  to  the  visual 
aspects  of  the  surrounding  landscape. 
The  reclamation  design  and  procedures 
should  take  into  consideration  the 
proximity  to  public  high  use  areas  and 
the  visual  impact  within  the  context  of 
the  viewing  distance. 

a.  Visual  Degraders. 

The  administering  agency  determines 
what  conditions  are  visually  degrading 
and  should  be  considered  for  visual 
improvement.  Visual  degraders  may 
include,  but  are  not  limited  to, 
highwalls,  erosion,  discolored  water, 
haul  roads,  refuse  piles,  slurry  ponds, 
spoil  piles,  abandoned  mining 
equipment  and  structures,  garbage  and 
refuse  dumps,  open  pits,  and 
deforestation. 

b.  Esthetics  Problem  Solutions. 
Solutions  for  esthetic  problems  may 

involve  removal  of  offensive  material  or 


condition,  strategic  placement  of 
screening  materials,  and/or  the  use  of 
appropriate  plant  species.  Guidelines 
and  standards  to  evaluate  visual 
resources  developed  by  the  U.S.  Forest 
Service,  Natural  Resource  Conservation 
Service,  U.S.  Bureau  of  Land 
Management,  National  Park  Service,  and 
other  agencies  should  be  adapted  for  use 
in  evaluating  and  planning  visual 
solutions. 

9.  Fish  and  Wildlife  Values 

a.  Project  Identification  Requirements. 
The  administering  agency  should 
periodically  provide  a  list  of  proposed 
and  on-going  abandoned  mine  land 
activities  to  the  conservation  or  land 
management  agencies  with 
responsibilities  for  fish  and  wildlife  or 
their  habitats  and  should  request 
pertinent  information  and  suggestions 
from  these  agencies. 

b.  Determining  Fish  and  Wildlife 
Values  and  Goals.  The  administering 
agency  should  review  information 
provided  by  the  conservation  and  land 
management  agencies  with 
responsibilities  for  fish  and  wildlife  or 
their  habitats  to  determine  the  pre- 
reclamation  fish  and  wildlife  values  of 
abandoned  mine  land  sites.  The 
administering  agency  should  then 
determine  the  fish  and  wildlife  goals  for 
each  project,  in  relation  to  that  project's 
determined  fish  and  wildlife  values  and 
the  program  priority  objectives. 

c.  Planning  Considerations.  The 
administering  agency  should  encourage 
the  consideration  of  fish  and  wildlife 
values  in  all  reclamation  activities, 
including  those  whose  primary 
purposes  for  reclamation  are  related  to 
public  health,  safety,  or  general  welfare. 
If  fish  and  wildlife  values  are 
determined  to  be  among  the  goals  of  the 
reclamation  efforts,  the  administering 
agency  should  incorporate  them  into  the 
reclamation  plan. 

d.  Installing  and  Maintaining 
Established  Fish  and  WildUfe  Habitat 
Values.  The  administering  agency 
should  insure  that  all  fish  and  wildlife 
measures  contained  in  the  selected  plan 
are  implemented  and  should  encourage 
the  landowners)  to  maintain  them  at  or 
above  the  plaimed  level. 

10.  Air  Quality 

a.  Air  Quality  Standards.  All 
reclamation  activities  should  be 
conducted  in  accordance  with 
applicable  local.  State,  Tribal,  or  Federal 
air  quality  standards. 

b.  Coordination  Requirements.  Local, 
State,  Tribal,  or  Federal  air  quality 
officials  should  be  contacted  prior  to 
reclamation  planning  activities  for 
requirements  concerning  air  quality 
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permit  procedures,  applicable 
standards,  and  possible  control 
measures. 

c.  Air  Quality  Degradation  and 
Improvement.  Long-term  air  quality 
improvements  that  will  result  from 
reclamation  should  have  priority  over 
possible  short-term  air  quality 
degradation  caused  by  reclamation 
construction. 

|FR  Doc.  01-14580  Filed  6-8-01;  8:45  am] 

BILLING  CODE  4310-05-P 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  731-TA-929-931 
(Preliminary)] 

Silicomanganese  From  India, 
Kazakhstan,  and  Venezuela 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  Litemational  Trade  Commission 
determines,^  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  from  India, 
Kazakhstan,  and  Venezuela  of 
silicomanganese  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  &t)m 
the  Department  of  Conmierce  of 
affirmative  preliminary  determinations 
in  the  investigations  under  section 
733(b)  of  the  Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  the  investigations 
imder  section  735(a)  of  the  Act.  Parties 
that  filed  entries  of  appearance  in  the 
preliminary  phase  of  the  investigations 
need  not  enter  a  separate  appearance  for 
the  final  phase  of  the  investigations. 
Industrial  users,  and,  if  the  merchandise 
under  investigation  is  sold  at  the  retail 
level,  representative  consumer 


•  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

'Commissioner  Dennis  M.  Devaney  not 
participating. 


organizations  have  the  right  to  appear  as 
parties  in  Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  April  6,  2001,  a  petition  was  filed 
with  the  Commission  and  (Commerce  by 
Eramet  Marietta  Inc.,  Marietta,  OH,  and 
the  Paper,  Allied-Industrial,  Chemical 
and  Energy  Workers  International 
Union,  Local  5-0639  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  silicomanganese  frtim  India, 
Kazakhstan,  and  Venezuela. 
Accordingly,  effective  April  6,  2001,  the 
Commission  instituted  antidumping 
duty  investigations  Nos.  731-TA-929- 
931  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  (Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  18,  2001  (66 
PR  19981).  The- conference  was  held  in 
Washington,  DC,  on  April  30,  2001,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Ck)mmission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  21 , 
2001.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3427 
(May  2001),  entitled  Silicomanganese 
frt)m  India,  Kazakhstan,  and  Venezuela: 
Investigations  Nos.  731-TA-929-931 
CPreliminary). 

Issued:  )une  5,  2001. 

By  order  of  the  Ckiminission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-14589  Filed  6-8-01;  8:45  am) 

BNJJNQ  CODE  70SO-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  date:  Jime  15,  2001  at  11  a.m. 
PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 


1 .  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  hiv.  Nos.  701-TA-364  and  731-TA- 

711  and  713-716  (Review)  (Oil 
Country  Tubular  Ck}ods  bora 
Argentina,  Italy,  Japan,  Korea,  and 
Mexico) — briefing  and  vote.  (The 
Commission  is  currently  scheduled 
to  transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  June  28, 
2001.) 

5.  Outstanding  action  jackets:  none 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  7,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-14747  Filed  &-7-01;  2:16  pm] 
BNJJNQ  COOe  70aO-(B-H 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Infonnatlon  Collection 
Acth/tties:  Submission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  is  submitting  the 
following  new  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  frtim  the  public. 
DATES:  Comments  will  be  accepted  until 
July  11,2001. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L. 
Baylen,(703)  5 18-6411, National  Credit 
Union  Administration,1775  Duke 
Street,Alexandria,  VA  22314-3428,Fax 
No.  703-518-6433,E-mail:  • 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T. 
Hunt,(202)  395-7860,Office  of 
Management  and  Budget,Room  10226, 
New  Executive  Office 
Building,Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting     - 
documentation,  may  be  obtained  by 
calling  the:  NCUA  Clearance  Officer, 
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James  L.  Baylen,  (703)  518-6411.  It  is 

also  available  on  the  following  website: 

www.NCUA.gov. 

SUPPLEMENTARY  INFORMATION:  Proposal 

for  the  following  collection  of 

information: 

OMB  Number:  3133-0024.  • 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection. 

rit7e.- 12  C.F.R.  Part  708b— Mergers  of 
Federally  Insured  Credit  Unions. 

Description:  The  rule  sets  forth  merger 
procedures  for  federally  insured  credit 
unions. 

Respondents:  All  credit  unions. 

Estimated  No.  of  Respondents/Record 
keepers:  304. 

Estimated  Burden  Hours  Per 
Response:  15  hours. 

Frequency  of  Response:  Other. 
Information  disclosures  required  are 
made  on  an  on-going  basis. 

Estimated  Total  Annual  Burden 
Hours;  4,560. 

Estimated  Total  Annual  Cost: 
$67,853.00. 

By  the  National  Credit  Union 
Administration  Board  on  )une  5,  2001. 
Becky  Baker, 
Secretary  of  the  Board. 
|FR  Doc.  01-14652  Filed  6-8-01;  8:45  am) 
BILLJNQ  COOE  7S35-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  SutMnission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  is  submitting  the 
following  new  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
July  11,2001. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  James  L. 
Baylen,  (703)  518-6411,  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  VA  22314-3428,  Fax 
No.  703-518-6433,  E-mail: 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 


and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the: 

NCUA  Clearance  Officer,  James  L. 
Baylen,  (703)  518-6411.  It  is  also 
available  on  the  following  website: 
www.NCUA  .gov. 

SUPPLEMBITARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0067. 

Form  Number:  NCUA  5310. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Corporate  Credit  Union  Monthly 
Call  Report. 

Description:  NCUA  utilizes  the 
information  to  monitor  financial 
conditions  in  corporate  credit  unions, 
and  to  allocate  supervision  and 
examination  resources.  The  respondents 
are  corporate  credit  unions,  or  "banker's 
banks"  for  natural  person  credit  unions. 

Respondents:  All  corporate  credit 
unions. 

Estimated  No.  of  Respondents/Record 
keepers:  36. 

Estimated  Burden  Hours  Per 
Response:  24  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Annual  Burden 
Hours:  864. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  June  5,  2001. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  01-14653  Filed  6-8-01;  8:45  ami 
BMJJNQ  COOE  7S3S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  information  Collection 
Activities:  Submission  to  OMB  for 
Review;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  is  submitting  the 
following  new  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
This  information  collection  is  published 
to  obtain  comments  fit>m  the  public. 

DATES:  Comments  will  be  accepted  until 
July  11,2001. 


ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA 

Clearance  Officer:  Mr.  James  L 
Baylen,  (703)  518-6411.  National  Credit 
Union  Administration,  1775  Duke 
Street,  Alexandria,  VA  22314-3428.  Fax 
No.  703-518-6433,  E-mail: 
jbaylen@ncua.gov. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the:  NCUA  Clearance  Officer, 
James  L.  Baylen,  (703)  518-6411.  It  is 
also  available  on  the  following  website: 
www.NCUA.gov. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0101. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection  without 
change. 

Title:  12  CFR  Parts  723.5— Develop 
written  loan  policies — and  723.11 — 
Provide  waiver  requests. 

Description:  The  general  purpose  of 
the  requirements  imposed  by  the  rule  is 
to  ensure  that  loans  are  made, 
documented,  and  accounted  for 
properly  and  for  the  ultimate  protection 
of  the  National  Credit  Union  Share 
Insurance  Fund. 

Respondents:  Federally  insured  credit 
imions  that  make  member  business 
loans. 

Estimated  No.  of  Respondents/Record 
keepers:  50. 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Response:  Other. 
Information  disclosures  required  are 
made  on  an  on-going  basis. 

Estimated  Total  Annual  Burden 
Hours:  100. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  )une  5,  2001. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  01-14654  Filed  6-8-01;  8:45  am) 

BILUNOCOOE  7836-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  IMeetlngs 

TIME  AND  DATE:  10  a.m..  Thursday,  June 
14. 2001. 
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PLACE:  Board  Room.  7th  Floor,  Room 

7047. 1775  Duke  Street.  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  COf4SI0ERE0: 

1.  Request  from  a  Federal  Credit  Union 

to  Convert  to  a  Community  Charter. 

2.  Request  from  a  Corporate  Federal 

Credit  Union  for  a  Field  of 
Membership  Amendment  and 
Expansion. 

3.  Interim  Final  Rule:  Amendments  to 

Part  707,  NCUAs  Rules  and 
Regulations,  Truth  in  Savings. 

4.  Proposed  Rule:  Request  for  Comments 

Regarding  Parts  700,  701,  712,  715, 
723,  725,  and  790,  Definitions  and 
Technical  Amendments. 
RECESS:  11:15  a.m. 


AND  DATE:  11:30  a.m.,  Thursday, 
June  14.  2001. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Administrative  Action  under  Part  704 

of  NCUA's  Rules  and  Regulations. 
Qosed  pursuant  to  exemption  (8). 

2.  Action  under  Setrtion  1785(d)(1)  of 

the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (6) 
and  (7). 

3.  One  (1)  Personnel  Matter.  Qosed 

pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(PR  Doc.  01-14808  Filed  6-7-01;  3:12  pm) 

■LUNG  CODE  7S3S-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Notice  of  Mevting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Cytwrinfirastructure  (#10719). 

Date/Time:  June  25.  2001, 12  pin-3  pm. 

Place:  Room  320,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  Open  teleconference 
Meeting.  Persons  wishing  to  attend  the 
meeting  at  NSF  should  contact  Richard 
Hilderbrandt  to  arrange  for  a  visitor's  pass. 

Contact  Person:  Dr.  Richard  Hilderbrandt, 
Program  Director,  Division  of  Advanced 
Computational  Infrastructure  and  Research, 
Suite  1122,  National  Science  Foundation, 


4201  Wilson  Boulevard,  Arlington,  VA 
22230,  Tel:  (703)  292-7093,  e-mail: 
rhilderb@nsf.gov. 

Purpose  of  Meeting:  To  develop  a  plan  for 
the  preparation  of  a  report  to  the  National 
Science  Foundation  concerning  the  broad 
topic  of  advanced  cyberinfrastructure  and  the 
evaluation  of  the  existing  Partnerships  for 
Advanced  Computational  Infrastructure. 

Agenda:  Tentative. 

Noon — Gathering  and  review  of  agenda  for 
meeting. 

12:15    Sharing  of  developments  since  last 
meeting  and  further  clarification  of  charge 
and  approach.  Summary  of  new  material  on 
worksite. 

12:30    Sub-committee  activities. 

1:15    Develop  interview  list  and  process. 

1:45    Discussion  of  overall  flowchart  of 
process. 

2:15    Preliminary  discussion  of  outline/ 
structure  of  report. 

2:45    Next  steps  and  next  meeting. 

3:00    Adjourn. 

Dated:  June  6,  2001. 
Susanne  Bolton. 
Committee  Management  Officer. 
[FR  Doc.  01-14588  Filed  6-6-01;  8:45  am] 
BUMG  CODE  TSSS-OI-MM 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  72-20] 

Def>artnient  of  Energy;  Three  Mile 
Island,  Unit  2,  Independent  Spent  Fuel 
Storage  Installation;  Notice  of 
Docketing  of  Materials  License  SNM- 
2508  Amendment;  Application 

By  letter  dated  April  2,  2001,  the  U.S. 
Department  of  Energy  (DOE)  submitted 
an  application  to  the  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission), 
in  accordance  with  10  CFR  Part  72, 
requesting  the  amendment  of  the  Three 
Mile  Island,  Unit  2  (TMI-2) 
independent  spent  fuel  storage 
installation  (ISFSI)  license  (SNM-2508) 
for  the  ISFSI  located  at  Idaho  Falls, 
Idaho.  DOE  is  seeking  Commission 
approval  to  amend  the  materials  license 
and  the  ISFSI  Technical  Specifications 
to  revise  the  Radiation  Protection 
Technical  Specification,  3.2.1  and  3.2.2, 
to  control  the  total  Horizontal  Storage 
Module  (HSM)  dose  rate,  rather  than 
just  the  HSM  gamma  dose  rate.  The 
amendment  would  ensure  the  Technical 
Specifications  provide  adequate 
controls  for  the  neutron  dose  from  the 
HSM,  since  neutron  sources  are  a  part 
of  the  approved  storage  cask  contents. 
Modification  of  the  Technical 
Specification  is  in  response  to  a  Notice 
of  Violation  (NRC  Inspection  Report  72- 
20/00-03,  Docket  72-20)  dated  February 
12. 2001.  The  requested  changes  do  not 


appear  to  affect  the  design,  operation,  or 
maintenance  of  the  ISFSI. 

This  application  was  docketed  under 
10  CFR  Part  72;  the  ISFSI  Docket  No.  is 
72-20  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Conunission's 
approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportimity  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or. 
if  a  determination  is  made  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  public  health  and 
safety  will  be  significantly  affected,  take 
immediate  action  on  the  amendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  action  taken  and  an 
opportunity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

For  further  details  with  respect  to  this 
application,  see  the  application  dated 
April  2,  2001.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  documents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc.  01-14601  Filed  6-8-01;  8:45  am] 

BILUNG  CODE  7S9O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Oodwt  No.  72-^14] 

Rrst  Energy;  IssuwKe  of 
Environmental  Assessment  and 
Rnding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an  exemption, 
pursuant  to  10  CFR  72.7,  frxim  the 
provisions  of  10  CFR  72.48  to  First 
Energy.  The  requested  exemption  would 
allow  First  Energy  to  implement  the 
amended  10  CFR  72.48  requirements  on 
June  30,  2001,  for  the  Independent 
Spent  Fuel  Storage  bistallation  (ISFSI) 
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at  the  Davis-Besse  Nuclear  Power 
Station  in  Ottawa  County,  Ohio. 

Environmental  Assessment  (EA) 

Identification  of  Proposed  Action:  By 
letter  dated  April  9,  2001,  First  Energy 
requested  a  scheduler  exemption  from 
the  implementation  date  of  April  5, 
2001,  for  the  revised  10  CFR  72.48.  First 
Energy  plans  to  implement  its  revised 
10  CFR  50.59  and  10  CFR  72.48 
programs  simultaneously.  The  planned 
date  for  implementing  the  revised  10 
CFR  50.59  requirements  is  June  30, 
2001. 

Need  for  Proposed  Action :  The 
applicant  wants  the  implementation 
date  of  10  CFR  50.59  and  10  CFR  72.48 
to  coincide.  The  applicant  stated  in  the 
April  9,  2001,  submittal  that  it  is 
prudent  to  take  a  common  approach  in 
administering  the  implementation  of  10 
CFR  50.59  and  10  CFR  72.48.  since  there 
are  similarities  between  the  two 
requirements.  Simultaneous 
implementation  of  the  amended 
requirements  will  provide  for  an  orderly 
transition  and  alignment  of  the 
programs  for  the  revised  regulations. 

Environmental  Impacts  of  the 
Proposed  Action:  There  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 
The  new  revision  of  10  CFR  72.48  is 
considered  less  restrictive  than  the 
current  requirements,  with  the 
exception  of  the  additional  reporting 
requirements.  Continued 
implementation  of  the  existing  10  CFR 
72.48  imtil  June  30,  2001,  is  acceptable 
to  the  NRC  as  stated  in  Regulatory 
Issues  Summary  2001-03  which  states 
that  it  is  the  NRC's  view  that  both  the 
old  rule  and  the  new  rule  provide  an 
acceptable  level  of  safety.  Extending  the 
current  requirements  until  June  30, 
2001,  has  no  significant  impact  on  the 
environment. 

Alternative  to  the  Proposed  Action: 
Since  there  are  no  environmental 
impacts  associated  with  the  proposed 
action,  alternatives  are  not  evaluated 
other  than  the  no  action  alternative.  The 
alternative  to  the  proposed  action  would 
be  to  deny  approval  of  the  scheduler 
exemption  and,  therefore,  not  allow 
First  Energy  to  implement  the  revised 
10  CFR  72.48  requirements  on  the 
desired  date,  June  30,  2001.  However, 
the  enviroiunental  impacts  of  the 
proposed  action  and  the  alternative 
would  be  the  same. 

Agencies  and  Persons  Consulted:  On 
May  10,  2001,  Ohio  state  official,  Ms. 
Carol  O'Claire,  Radiological  Branch 
Chief,  Ohio  Emergency  Mcmagement 
Agency,  was  contacted  regarding  the 
environmental  assessment  for  the 
proposed  action  and  had  no  comment. 


Finding  of  No  Significant  Impact 

The  environmental  impacts  of  the 
proposed  action  have  been  reviewed  in 
accordance  with  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
foregoing  EA,  the  Commission  finds  that 
the  proposed  action  of  granting  an 
exemption  from  10  CFR  72.48,  so  that 
First  Energy  may  implement  the 
amended  requirements  on  Jime  30, 
2001,  will  not  significantly  impact  the 
quality  of  human  environment. 
Accordingly,  the  Conunission  has 
determined  that  an  environmental 
impact  statement  for  the  proposed 
action  is  not  necessary. 

The  request  for  exemption  was 
docketed  under  10  CFR  Part  72,  Docket 
72-14.  The  NRC  maintains  an 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  These  dociunents 
may  be  accessed  through  the  NRC's 
Public  Electronic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  docimients 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  e-mail  to  pdr©nrc.gov. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  May  2001. 

For  the  Nuclear  Regulatory  Commission. 
Charles  L.  Miller. 

Deputy  Director,  Licensing  and  Inspection 
Directorate,SpentFuel  Project  Office,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  01-14602  Filed  6-8-01;  8:45  am] 
aiUJNQ  COOC  7SM-01-0 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the  Joint  ACRS 
Sut>commlttee  on  Plant  Operations 
and  Rre  Protection;  Notice  of  Meeting 

The  ACRS  Subcommittee  on  Plant 
Operations  and  Fire  Protection  will  hold 
a  joint  meeting  on  June  28.  2001.  at 
Region  IV,  611  Ryan  Plaza  Drive,  Suite 
400,  Arlington,  Texas. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  fune  28,  2001 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittees  will  discuss 
issues  of  mutual  interest  in  the  areas  of 
fire  protection  and  plant  operation.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 


facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman  and  written  statements  will 
be  accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  disciissions 
with  representatires  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  disciissed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefore,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Amarjit  Singh  (telephone:  301/415- 
6899)  between  7:30  a.m.  and  4:30  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  )une  5.  2001. 
James  E.  Lyons, 

Associate  Director  for  Technical  Support. 
|FR  Doc.  01-14600  Filed  6-8-01;  8:45  am] 
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Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  19b-5  provides  a  temporary 
exemption  from  the  rule-filinig 
requirements  of  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
to  self-regulatory  organizations 
("SROs")  wishing  to  establish  and 
operate  pilot  trading  systems.  Rule  19b- 
5  permits  an  SRO  to  develop  a  pilot 
trading  system  and  to  begin  operation  of 
such  system  shortly  after  submitting  an 
initial  report  on  Form  PILOT  to  the 
Commission.  During  operation  of  the 
,  pilot  trading  system,  the  SRO  must 
submit  quarterly  reports  of  the  system's 
operation  to  the  Commission,  as  well  as 
timely  amendments  describing  any 
material  changes  to  the  system.  After 
two  years  of  operating  such  pilot  trading 
system  under  the  exemption  afforded  by 
Rule  19b-5,  the  SRO  must  submit  a  rule 
filing  pursuant  to  Section  19(b)(2)  of  the 
Act  in  order  to  obtain  permanent 
approval  of  the  pilot  trading  system 
firom  the  Commission. 

The  collection  of  information  is 
designed  to 'allow  the  Commission  to 
maintain  an  accurate  record  of  all  new 
pilot  trading  systems  operated  by  SROs 
and  to  determine  whether  an  SRO  has 
properly  availed  itself  of  the  exemption 
afforded  by  Rule  19b-5. 

The  respondents  to  the  collection  of 
information  are  SROs,  as  defined  by  the 
Act,  including  national  securities 
exchanges  and  national  securities 
associations. 

Ten  respondents  file  an  average  total 
of  6  initial  reports,  24  quarterly  reports, 
and  12  amendments  per  year,  with  an 
estimated  total  annual  response  burden 
of  252  hours.  At  an  average  hourly  cost 
of  $51.71,  the  aggregate  related  cost  of 
compliance  with  Rule  19b-5  for  all 
respondents  is  $13,032  per  year  (252 
burden  hours  multiplied  by  $51.71/ 
hour=$l  3,032). 

Although  Rule  19b-5  does  not  in 
itself  impose  recordkeeping  burdens  on 
SROs,  it  relies  on  existing  requirements 
imposed  by  Rule  17a-l  under  the  Act  to 
require  SROs  to  retain  all  the  rules  and 
procedures  relating  to  each  pilot  trading 
system  operating  pursuant  to  Rule  19b- 
5  and  to  make  such  records  available  for 
Commission  inspection  for  a  period  of 
not  less  than  five  years,  the  first  two 
years  in  an  easily  accessible  place. 

Compliance  with  Rule  19b-5  is 
mandatory.  Information  received  in 
response  to  Ride  19b-5  shall  be 


available  only  for  examination  by  the 
Commission,  other  agencies  of  the 
federal  government,  state  securities 
authorities  and  SROs. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (a)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503:  and  (b)  Michael 
E.  Bartell,  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
the  Office  of  Management  and  Budget 
within  30  days  of  ^s  notice. 

Dated:  June  4.  2001. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  01-14585  Filed  6-8-01;  8:45  am] 
MLUNQ  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMmm  No.  34-44390;  Rto  No.  SR-NASD- 
00-33] 

Salf-Ragulatory  Organizations;  Order 
Approving  Proposed  Ruie  Change  t>y 
ttM  National  Association  of  Securities 
Dealers,  inc.  To  Amend  NASD  Ruie 
3340  To  Prohil>lt  Publication  of 
Quotations  or  Indications  of  Interest  in 
a  Security  During  a  Tradlng.Hait 

)une  5,  2001. 

I.  Introduction 

On  June  7,  2000,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.^  On  August  2,  2000, 
NASD  Regulation  amended  the 
proposal.^  Notice  of  the  proposed  rule 


>  15  U.S.C.  78s(b)(l). 
»I7CFR240.19b-4. 

>  See  August  2,  2000  letter  from  Kathleen  A. 
O'Mara,  Assistant  General  Counsel.  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director.  Division  of  Market  Regulation 
("Division"),  SEC  ("Amendment  No.  1").  In 


change,  as  amended,  was  published  for 
comment  in  the  Federal  Register  on 
October  3,  2000.*  The  Commission 
received  one  comment  letter  regarding 
the  proposal.^  This  order  approves  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

NASD  Regulation  proposes  to  amend 
NASD  Rule  3340  to  expressly  prohibit 
members  &t)m  publishing  quotations  in 
a  security  during  a  trading  halt. 

According  to  NASD  Regulation,  the 
purpose  of  the  rule  change  is  to 
expressly  prohibit  members  from 
puolishing  quotations  or  indications  of 
interest  in  a  security  during  a  trading 
halt.  Currently,  NASD  Rule  3340 
prohibits  members  from  effecting  a 
transaction  in  a  security  during  a 
trading  halt,  but  does  not  expressly  state 
that  members  are  prohibited  from 
publishing  quotations  or  indications  of 
interest.8  However,  NASD  Rules  3310' 


Amendment  No.  1 ,  NASD  Regulation  broadened  the 
scope  of  the  proposed  rule  change. 

*  See  Securities  Exchange  Act  Release  No.  43346 
(September  26.  2000),  65  FR  59036. 

'  See  October  30.  2000  letter  from  Cameron 
Smith,  General  Counsel,  Island  ECN,  Inc.  to 
Jonathan  Katz,  Secretary,  SEC  ("Island  Letter"). 

^The  Commission  may  impose  trading 
suspensions  in  the  United  States  securities  markets 
under  Section  12(k)  of  the  Act.  See  15  U.S.C  781(k). 

NASD  Rule  4120  provides  that  Nasdaq  may  halt 
trading:  (1)  In  the  over-the-counter  market  of  a 
security  listed  on  Nasdaq  to  |>ennit  the 
dissemination  of  material  news:  or  (2)  in  the  over- 
the-counter  market  of  a  security  listed  on  a  national 
securities  exchange  during  a  trading  halt  imposed 
by  such  exchange  to  permit  the  dissemination  of 
material  news:  or  (3)  by  (i)  Consolidated  Quotation 
System  ( "CQS")  market  makers  in  a  CQS  security 
because  of  an  order  imbalance  or  influx 
("operational  trade  halt"):  or  (ii)  Nasdaq  market 
makers  in  a  security  listed  on  Nasdaq,  when  the 
security  is  a  derivative  or  component  of  a  CQS 
security  and  a  national  securities  exchange  imposes 
an  operational  trading  halt  in  that  CQS  security:  or 

(4)  in  an  American  Depositary  Receipt  ("ADR")  or 
other  security  listed  on  Nasdaq,  when  the  Nasdaq- 
listed  security  or  the  security  underlying  the  ADR 
is  listed  on  or  registered  with  a  national  or  foreign 
securities  exchange  or  market,  and  the  national  or 
foreign  securities  exchange  or  market,  or  regulatory 
authority  overseeing  such  exchange  or  market,  hal^s 
trading  in  such  security  for  regulatory  reasons;  or 

(5)  in  a  security  listed  on  Nasdaq  when  Nasdaq 
requests  frtim  the  issuer  information  relating  to:  (i) 
Material  news;  (ii)  the  issuer's  ability  to  meet 
Nasdaq  listing  qualification  requirements,  as  set 
forth  in  NASD  Rule  4300  and  4400  Series;  or  (iii) 
any  other  information  which  is  necessary  to  protect 
investors  and  the  public  interest.  See  also  Securities 
Exchange  Act  Release  No.  42806  (May  22,  2000),  65 
FR  34518  (May  30,  2000)  (SR-NASD-99-33).  which 
establishes  Nasdaq's  trade  and  quote  halt  authority 
in  certain  specific  circumstances  in  securities 
included  in  the  OTC  Bulletin  Board  Service 
("OTCBB"),  and  Notice  to  Members  99-€9  soliciting 
comments  on  whether  NASD  Regulation  should 
have  authority  to  halt  trading  in  non-Nasdaq,  non- 
OTCBB,  over-the-counter  securities  under  certain 
circumstances. 

'NASD  Rule  3310  states  that:  |n|o  member  shall 
publish  or  circulate,  or  cause  to  be  published  or 
circulated,  any  notice,  circular,  advertisement, 
newspaper  article,  investment  service,  or 
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and  3320,"  respectively,  state  that 
members  are  required  to  enter  only  bona 
fide  quotations  and  honor  such 
quotations  if  presented  with  an  order. 
Thus,  if  during  a  trading  halt,  a  member 
that  is  publishing  a  quotation  for  a 
security  is  presented  with  a  liability 
order  for  such  security,  the  member 
would  be  faced  with  the  choice  of  either 
honoring  its  quote  and  violating  the  rule 
prohibiting  transactions  in  a  security 
during  a  trading  halt,  or  complying  with 
the  trading  halt  rule  but  violating  the 
Firm  Quote  Rule. 

In  addition,  the  entry  of  quotations  or 
indications  of  interest  while  there  is  a 
trading  halt  in  a  security  could  be 
potentially  misleading.  To  prevent  this 
from  happening,  NASD  Regulation  is 
proposing  that  NASD  Rule  3340  be 
amended  to  expressly  state  that 
members  are  prohibited  from  publishing 
quotations  or  indications  of  interest 
during  a  trading  halt. 

m.  Summary  of  Comments 

The  Commission  received  one 
comment  letter  regarding  the  proposal.^ 
The  commenter  expressed  concern  that 
the  proposal  would  cause  the  market  to 
abruptly  open  once  a  trading  halt  is 
lifted  without  allowing  a  time  period  for 
market  participants  to  enter  new 
quotes.^"  The  commenter  also  stated 
that  the  proposal  did  not  provide 
instruction  on  what  would  happen  to 
quotes  that  were  in  the  system  before  a 
trading  halt  was  imposed,  and  whether 
market  participants  would  have  a 
chance  to  refiresh  their  quotes  when  a 
trading  halt  is  lifted.^ ^ 

The  commenter  suggested  an 
alternative  method  of  resuming  trading 


communication  of  any  kind  which  purports  *   *   * 
to  quote  the  bid  price  or  asked  price  for  any 
security,  unless  such  member  believes  that  such 
quotation  represents  a  bona  fide  bid  for.  or  offer  of, 
such  security  *   *   *. 

NASD  Rule  IM-3310  states,  among  other  things, 
that:  lijt  would  be  inconsistent  with  the  above 
provisions  for  a  member,  for  itself  or  for  any  other 
person,  to  publish  or  circulate  or  to  cause  to  be 
published  or  circulated,  by  any  means  whatsoever, 
any  quotation  for  any  security  without  having 
reasonable  cause  to  believe  that  such  quotation  is 
a  bona  fide  quotation,  is  not  fictitious  and  is  not 
published  or  circulated  or  caused  to  be  published 
or  circulated  for  any  fraudulent,  deceptive  or 
manipulative  purpose.  IM-3310  also  provides:  jfjor 
the  purposes  of  this  interpretation,  the  term 
"quotation"  shall  include  any  bid  or  offer  or  any 
formula,  such  as  "bid  wanted"  or  "qffer  wanted," 
designed  to  induce  any  person  to  make  or  submit 
any  bid  or  offer. 

■NASD  Rule  3320  ("Firm  Quote  Rule")  states 
that:  |n|o  member  shall  make  an  offer  to  buy  from 
or  sell  to  any  person  any  security  at  a  stated  price 
unless  such  member  is  prepared  to  purchase  or  sell, 
as  the  case  may  be,  at  such  price  and  under  such 
conditions  as  are  stated  at  the  time  of  such  offer  to 
buy  or  sell. 

*See  footnote  5,  supra. 

><>  Island  Letter,  page  2. 


after  a  trading  halt,  whereby 
participants  would  be  allowed  a  five- 
minute  period  to  open  their  quotes.  If  a 
quote  were  refreshed  during  that  period, 
the  quote  would  then  be  considered 
open,  and  subject  to  the  Firm  Quote 
Rule.  Any  remaining  quotes  would 
remain  closed.  If,  after  the  five-minute 
period,  any  market  participants  failed  to 
update  their  quotes,  the  quotes  would 
be  refreshed  at  the  price  established 
before  the  trading  halt  was  imposed.  If 
the  pre-halt  price  would  lock  or  cross 
the  market,  the  quote  would  be  subject 
to  an  excused  withdrawal.  ^^ 

The  commenter  also  suggested  that 
Nasdaq  should  be  required  to  make 
system  changes  to  prevent  the  entry  of 
orders  in  SelectNet  during  a  trading 
halt,  rather  than  requiring  each  of  the 
Nasdaq  market  participants  to  make  the 
changes  in  their  own  systems. '^ 

Finally,  the  commenter  suggested  that 
Nasdaq  develop  official  and  automated 
methodology  to  alert  members  about  the 
imposition  of  trading  halts,  citing 
examples  of  two  occasions  where 
incorrect  or  delayed  messages  regarding 
the  status  of  trading  halts  were  posted 
on  the  Nasdaq  News  Frame.''* 

In  response  to  the  comment  letter," 
NASD  Regidation  stated  that  the 
proposed  rule  change  would  not  alter 
the  method  by  which  trading  is  resumed 
when  a  trading  halt  is  lifted.'^  NASD 
Regulation  stated  that  Nasdaq 
MarketWatch  provides  notice  of  trading 
halts  to  members  through  the  Nasdaq 
workstation.  Simultaneously,  all  quotes 
for  the  security  at  issue  are  eliminated 
from  the  Nasdaq  workstation  interactive 
area.  Nasdaq  MarketWatch  updates  the 
status  of  a  trading  halt,  and  notifies 
members  of  the  exact  time  the  trading 
halt  will  be  lifted.  MarketWatch  also 
notifies  members  that  they  may  begin 
entering  quotations  in  anticipation  of 
the  end  of  a  trading  halt  (the  "grace 
period").  Quotations  during  the  grace 
period  are  designated  as  closed  by 
displaying  a  "g"  symbol  next  to  each 
quotation.  The  quotations  remain  closed 
until  the  trading  halt  is  lifted,  at  which 
time  the  "g"  symbol  is  removed,  and 
quotations  become  firm.'^ 

Regarding  the  commenter's  suggestion 
that  Nasdaq  modify  SelectNet  to  prevent 
the  entry  of  orders  in  SelectNet  during 
a  trading  halt,  NASD  Regulation  stated 
it  is  a  member's  responsibility  to  ensure 


"Id. 

"W. 

'*W. 

'>  See  May  10.  2001  letter  from  )effr«y  S.  Hollk. 
Vice  President  and  Acting  General  Counsel,  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director,  Division,  SEC  ("NASD  Regulation  Letter"). 

"/d.  at  page  2. 

"W. 


compliance  with  NASD  rules.'"  While 
modifying  SelectNet  may  be  appropriate 
as  a  supplemental  measure,  NASD 
Regulation  believes  there  must  be 
fundamental  prohibition  of  the  conduct 
addressed  by  the  proposed  rule 
change.'^  NASD  Regulation  indicated  it 
has  forwarded  the  commenter's 
suggestion  to  Nasdaq,  along  with  the 
commenter's  request  that  Nasdaq 
develop  official  and  automated 
methodology  to  alert  members  to  the 
imposition  of  a  trading  halt.  2° 

IV.  Discusrion  and  CommiMion 
Findings 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  the 
comment  letter,  NASD  Regulation's 
response  to  the  comment  letter,  and  the 
entire  record  herein,  and  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  Act  and  the  rules 
and  regulations  applicable  to  the 
Association.  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Sections  15A(b)(6).2i  l5A(b)(ll),22  and 
llA(a)(l)(C)"ofthBAct. 

Section  15A(b)(6)  '*  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  finds  the  proposal  is 
consistent  with  these  requirements. 

The  Commission  further  finds  the 
proposed  rule  is  consistent  with  Section 
15A(b)(ll),"  which  requires  that  the 
rules  of  a  registered  national  securities 
association  be  designed  to  produce  iaii 
and  informative  quotations,  prevent 
fictitious  or  misleading  quotations,  and 
to  promote  orderly  procedures  for 
collecting,  distributing,  and  publishing 
quotations. 

The  Commission  also  finds  the 
proposed  rule  is  consistent  with  the 
goals  expressed  in  Section 


'•W. 

«>W. 

"15  U.S.C  78o-3(b)(6). 

"  15  U.S.C.  78o-3(b)(ll). 

"15  U.S.C.  78k-l(a)(l)(C). 

"15  U.S.C  78o-3(b)(6). 

M15U.S.C.78o-3(bKll). 
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llA(a)(l)(C),2e  which  grants  the 
Commission  the  authority  to  require 
rules  designed  to  ensure  appropriate 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure:  (1)  Economically  efficient 
execution  of  seciuities  transactions:  (2) 
fair  competition  among  brokers  and 
dealers;  (3)  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  and 
transactions  in  securities;  (4)  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market;  and 
(5)  an  opportunity  for  investors'  orders 
to  be  executed  without  the  participation 
of  a  dealer. 

The  Commission  has  reviewed 
carefully  the  commenter's  letter,  and  is 
not  persuaded  by  the  commenter's 
assertions.  NASD  Regulation  has  stated 
that  the  proposed  rule  change  will  not 
affect  the  process  by  which  trading 
resumes  after  a  trading  halt  is  lifted  for 
Nasdaq  National  Market  Secluities  and 
Nasdaq  SmallCap  securities,  and  has 
explained  in  detail  those  procedures.^^ 
Additionally,  NASD  Regulation  has 
stated  it  would  not  consider  the  entry  of 
closed  quotations  into  Nasdaq  for  these 
types  of  securities  a  violation  of  NASD 
Rule  3340,  provided  the  quotations  were 
entered  in  conformity  with  Nasdaq's 
resumption  process. ^^  The  Commission 
also  agrees  that  the  responsibility  to 
ensure  compliance  with  NASD  rules 
rests  with  the  NASD's  members,  and 
that  the  proposal  is  important  because  it 
delineates  the  prohibition  of  specific 
conduct  during  trading  halts. ^^ 

V.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  Act,  in  general,  and  in 
particular  with  Sections  15A{b)(6),'° 
15A(b)(ll),3i  and  llA(a)(l)(c)32  of  the 
Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASEM)0- 


'•15  U.S.C.78k-l  (a)(1)(C). 

''See  NASD  Regulation  Letter,  page  2. 

"W. 

''"In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiently,  competition  and  capital  formation.  IS 
U.S.C.  78c(f).  Additionally,  the  Commission  notes 
that  the  Association's  definition  of  "quotation" 
under  the  proposal  differs  from  the  definition  of 
"quotation"  under  Exchange  Act  Rule  15c2-ll.  17 
CFR  240.15c2-ll.  The  Association's  definition  of 
"quotation"  will  have  no  impact  whatsoever  on  the 
definition  of  "quotation"  under  Exchange  Act  Rule 
15C2-11. 

'OIS  U.S.C.  78o-3(b)(6). 

"  15  U.S.C.  78o-3(bMll). 

"15  U.S.C.  78k-l(a)(l)(C). 

"15  U.S.C.  788(b)(2). 


33),  as  amended,  be  and  hereby  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority. '■• 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-14587  Filed  6-8-01;  8:45  am] 

BILIJNG  COOE  80ia-01-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44381;  File  No.  SR-Phlx- 
2001-57] 

Self-Reguiatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  inc. 
Waiving  Equity  Transaction  Value 
Charges  for  PACE  Orders 

June  1,2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >,  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  21, 
2001,  the  Philadelphia  Stock  Exchange, 
hic.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III,  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  waive  equity 
transaction  value  charges  for  orders  that 
are  electronically  routed  to  the 
Exchange  through  PACE.^  The  proposed 
waiver  of  fees  will  be  implemented  on 
June  1,  2001 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 


*•  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  PACE  is  the  acronym  for  the  Exchange's 
Automated  Communication  and  Execution  System. 
It  is  the  Exchange's  order  routing,  delivery, 
execution  and  reporting  system  for  its  equity 
trading  floor.  See  Exchange  Rule  229. 


summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  waive  equity  transaction 
value  charges  for  orders  that  are 
electronically  routed  to  the  Exchange 
through  PAC^.*  Presently,  orders  routed 
to  the  Exchange  through  PACE  are 
charged  an  equity  transaction  value 
charge,  which  is  subject  to  a  discount 
schedule  based  on  the  total  value  of 
monthly  transactions.^  Accordingly,  all 
related  PACE  trade  discounts  and 
credits  would  no  longer  apply. 

The  proposed  amendment  is  designed 
to  promote  the  Exchange's  reputation  as 
a  cost-effective  trading  forum  for  PACE 
customers  and  traders  transacting  equity 
business.  Furthermore,  the  Exchange 
believes  that  the  proposed  amendment 
should  encourage  electronic  order  flow 
to  the  Exchange,  which  in  turn  should 
promote  a  more  liquid  equities  market. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
with  Section  6(b)(4),^  in  particular,  by 
providing  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  participants.  Eliminating  certain 
charges  for  PACE  transactions  (1) 
alleviates  a  financial  burden  on  PACE 
users  and  thus  encourages  the 
transaction  of  equities  by  the  investing 
public,  and  (2)  promotes  competition 
among  the  various  exchanges. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'*  Specialists  would  continue  to  be  subject  to  the 
PACE  Specialist  Charge  of  $.20  per  specialist  trade 
against  PACE  executions  (excluding  PACE  trades  on 
the  opening).  Telephone  conversation  between 
Oiana  Tenenbaum,  Counsel,  Phlx,  and  Sonia  Patten, 
Attorney,  Division  of  Market  Regulation, 
Commission  (May  29,  2001). 

'  If  the  monthly  transaction  value  of  a  particular 
customer  is  between  $0-S25  million,  a  rate  of  S0.14 
for  every  $1 ,000  of  value  will  be  charged.  The  rate 
decreases  as  the  amount  of  the  monthly  transaction 
value  increases.  PACE  users  receive  trade  discounts 
based  on  trade  size. 

8  15  U.S.C.  78f(b). 

'15  U.S.C.  78f(b)(4). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A) «  of  the 
Act  and  Rule  19b-^(f)(2)  **  thereunder. 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,^  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-57  and  should  be 
submitted  July  2,  2001. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  01-14586  Filed  6-8-01;  8:45  am] 
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•15  U.S.C.  788(b)(3)(A). 
•  17  CFR  240.19b-«(f)(2). 
«>17  CFR  200.30-3(aHl2). 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3338,  Amdt.  #1] 

State  of  Illinois 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  29  and 
May  31,  2001,  the  above-numbered 
Declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  occurring  between  April  18, 
2001  and  continuing  through  May  29, 
2001.  The  above-niunbered  Declaration 
is  also  amended  to  include  Adams, 
Calhoun,  Mercer  and  Pike  Counties  in 
the  State  of  Illinois  as  disaster  areas 
caused  by  flooding  occurring  between 
April  18,  2001  and  continuing  through 
May  29,  2001. 

In  additjon,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Brown,  Greene,  Jersey,  Knox, 
Morgan  and  Scott  Counties  in  the  State 
of  Illinois;  and  Lincoln,  Marion,  Pike, 
Ralls  and  St.  Charles  Counties  in  the 
State  of  Missouri  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above  named  primary 
counties  and  not  listed  here  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
9,  2001  and  for  economic  injury  the 
deadline  is  February  11.  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  lune  4,  2001. 
Heiiwrt  L.  Mitchell, 

Associate  Administrator  For  Disaster 

Assistance. 

[FR  Doc.  01-14566  Filed  6-8-01;  8:45  am] 

nUJNO  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disastar 
«9L78] 

Commonwealth  of  Massachusetts  (and 
Contiguous  Counties  in  New 
Hampshire) 

Essex  County  and  the  contiguous 
county  of  Middlesex  in  the 
Commonwealth  of  Massachusetts;  and 
Hillsborough  and  Rockingham  Covmties 
in  the  State  of  New  Hampshire 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  fire  that 
occiured  on  April  28,  2001  in 
Amesbury,  Massachusetts.  Eligible 
small  businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 


this  disaster  until  the  close  of  business 
on  March  1 ,  2002  at  the  address  listed 
below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd,  South  3rd  Floor, 
Niagara  Falls,  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent.  The  numbers 
assigned  for  economic  injury  for  this 
disaster  are  9L7800  for  Massachusetts; 
and  9L7900  for  New  Hampshire. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  )une  1,  2001. 
John  Whitmore, 
Acting  Administrator. 
[FR  Doc.  01-14565  Filed  6-8-01;  8:45  ami 
SNJJNOCOOE  MaS-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3345] 

State  of  West  Virginia 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  3,  2001, 1 
find  that  Boone,  Kanawha,  Logan, 
Mercer,  Raleigh  and  Wyoming  Counties 
in  the  State  of  West  Virginia  constitute 
a  disaster  area  due  to  damages  caused 
by  flooding,  severe  storms,  and 
landslides  beginning  on  May  15,  2001 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  2,  2001,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  March  4,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South,  3rd 
Floor,  Niagara  Falls,  NY  14303. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  West  Virginia  may  be  filed 
until  the  specified  date  at  the  above 
location:  Clay,  Fayette,  Jackson,  Lincoln, 
McDowell,  Mingo,  Nicholas,  Putnam, 
Roane,  and  Summers;  and  Bland,  Giles, 
and  Tazewell  Counties  in  Virginia. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
HoiT>eowners  With  Credit  Avail- 
able Elsewtiere 

.    6.625 

Homeowners     Without     Credit 
Available  Elsewhere         

3.312 

Businesses  With  Credit  Avaii- 
abte  Elsewhere 

8.000 

Ekisinesses  and  Non-Profit  Or- 
ganizations   Without    Credit 
Available  Elsewtiere 

4.000 
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Others  (Including  Non-Profil  Or- 
ganizations)     With      Credit 

Available  Elsewhere  

For  Economic  Injury 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Available  Elsewtwre  ... 


Percent      SOCIAL  SECURITY  ADMINISTRATION 


7.125 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  334506.  For 
economic  injiiry  the  numbers  are 
9L8200  for  West  Virginia,  and  9L8300 
for  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  5,  2001. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  01-14564  Filed  &-«-01;  8:45  am] 

BILLMG  CODE  M»S-01-f> 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3339,  Amdt  #1] 
State  of  Wisconsin 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  29  and 
May  30,  2001 ,  the  above-numbered 
Declaration  is  hereby  amended  to 
establish  the  incident  period  for  this 
disaster  as  occurring  between  April  10, 
2001  and  continuing  through  May  29, 
2001.  The  above-numbered  Declaration 
is  also  amended  to  include  Washburn 
County  in  the  State  of  Wisconsin  as 
disaster  areas  caused  by  flooding 
occurring  between  April  10,  2001  and 
continuing  through  May  29,  2001. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  Rusk  County  in  the  State  of 
Wisconsin  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  Any  counties 
contiguous  to  the  above  named  primary 
coimties  and  not  listed  here  have  been 
'  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is  July 
10,  2001  and  for  economic  injury  the 
deadline  is  February  11,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  4.  2001. 

Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-14563  Filed  6-8-01:  8:45  am) 

BHJJNG  CODE  MSS-OI-P 


Notice  of  Teleconference 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  teleconference. 

DATES:  June  22,  2001, 1:30-4  p.m.,  EDT. 
ADDRESSES:  Teleconference:  Ticket  to 
VVork  and  Work  Incentives  Advisory 
Panel  Office,  Social  Security 
Administration,  400  Virginia  Avenue, 
SW..  Suite  700,  Washington,  DC  20024; 
Call-in  number:  1-888-791-2132;  Pass 
code:  12211. 

SUPPLEMENTARY  INFORMATION:  Type  of 
meeting:  This  teleconference  meeting  is 
open  to  the  public.  The  public  is  invited 
to  participate  by  coming  to  the  address 
listed  above  or  calling  into  the 
teleconference.  Public  testimony  will 
not  be  taken. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act,  the  Social  Seciuity 
Administration  (SSA)  announces  a 
meeting  of  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  {TWWHA) 
Advisory  Panel  (the  Panel).  Section 
101(f)  of  Public  Law  106-170 
establishes  the  Panel  to  advise  the 
Commissioner  of  SSA,  the  President, 
and  the  Congress  on  issues  related  to 
work  incentives  programs,  plaiming  and 
assistance  for  individuals  with 
disabilities  as  provided  under  section 
101(f)(2)(A)  of  the  TWWIIA.  The  Panel 
is  also  to  advise  the  Conunission  on 
matters  specified  in  section  101(f)(2)(B) 
of  that  Act,  including  certain  issues 
related  to  the  Ticket  to  Work  and  Self- 
Sufficiency  Program  established  under 
section  101(a)  of  that  Act. 

Interested  parties  are  invited  to  attend 
the  meeting.  The  Panel  will  use  the 
teleconference  to  conduct  full  Panel 
deliberations  on  the  implementation  of 
TWWIIA  and  conduct  administrative 
business.  Public  testimony  will  not  be 
taken. 

The  Panel  will  meet  by  teleconference 
commencing  Friday,  June  22  at  1:30 
p.m.  to  4  p.m..  Eastern  time. 

Agenda:  The  Panel  will  deliberate  on 
the  Advice  Report  on  the  NPRM  and 
SSA's  Evaluation  Plans  as  well  as  a 
conduct  administrative  business.  The 
public  is  invited  to  participate  by 
coming  in  to  the  address  listed  above  or 
calling  in  to  the  scheduled 
teleconference  to  listen.  No  public 
testimony  will  be  taken.  The  agenda  for 
this  meeting  will  be  posted  on  the 
Internet  at  http://www.ssa.gov/work/ 
panel/  one  week  prior  to  the 
teleconference  or  can  be  received  in 
advance  electronically  or  by  fax  upon 
request.  Records  are  being  kept  of  all 


Panel  proceedings  and  will  be  available 
for  public  inspection  by  appointment  at 
the  Panel  office. 

Contact  Information:  Anyone 
requiring  information  regarding  the 
Panel  should  contact  the  TWWIIA  Panel 
staff  by  mail  addressed  to  Ticket  to 
Work  and  Work  Incentives  Advisory 
Panel  Staff,  Social  Security 
Administration,  700  Virginia  Avenue, 
SW..  Washington,  DC,  20024,  telephone 
contact  with  Kristen  Breland  at  (202) 
358-6423,  fax  at  (202)  358-6440  or  e- 
mail  to  TWWIlAPanel@ssa.gov. 

Dated:  June  6,  2001. 
Deborah  M.  Morrison, 

Designated  Federal  Officer. 

(FR  Doc.  01-14729  Filed  6-8-01;  8:45  am) 

BNJJNG  CODE  4191-02-M 


DEPARTMENT  OF  STATE 
[Public  Notice  3695] 

Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  Policy  and  Evaluation 
(ECA/P);  60-Day  Notice  of  Proposed 
Information  Collection:  Evaluation  of 
DOS-Sponsored  Educational  ar>d 
Cultural  Exchange  Programs  (Formerly 
USIA-Sponsored  Educational  and 
Cultural  Exchange  Activities;  USIA 
Participant  Survey  Questionnaire); 
OMB  Control  #1 405-01 1 8  (Formerly 
USIA  #31 16-0199) 

ACTION:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarifes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection,  OMB 
Control  #1405-0118. 

Originating  Office:  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  Policy  and  Evaluation  (ECA/P). 

Title  of  Information  Collection: 
Evaluation  of  DOS-sponsored 
Educational  and  Cultural  Exchange 
Programs. 

Frequency:  Information  is  collected 
on  a  per  evaluation  project  basis. 

Form  Number:  N/A  [Multiple  survey 
questionnaires  may  be  used  for 
evaluation  projects,  on  a  one-time,  per- 
project  basis]. 

Respondents:  U.S.  and  foreign 
applicants,  current  grantee  exchange 
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visitor  participants  (J-1  visa)  and 
alumni  of  the  Bureau  of  Educational  and 
Cultural  Affairs'  exchange  programs, 
program  administrators,  domestic  and 
foreign  partner  organizations,  domestic 
and  foreign  hosts  of  exchange  visitor 
participants,  and  other  similar  types  of 
respondents  associated  with  the 
Bureau's  exchange  programs. 

Estimated  Number  of  Respondents: 
5.566. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  l, 365  (2,770 
total  annual  responses  x  .30  minutes). 

Public  conunents  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  conunents,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Tamara  L.  Martin,  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  Policy  and  Evaluation,  301  4th  Street, 
SW.,  (SA-44),  Room  357,  U.S. 
Department  of  State,  Washington,  DC 
20547,  who  may  be  reached  on  (202) 
619-5307. 

Dated:  May  25,  2001. 
David  Whitten. 

ECA/EX.  Executive  Director,  Bureau  of 
Educational  and  Cultural  Affairs,  U.S. 
Department  of  State. 
[FR  Doc.  01-14631  Filed  6-8-01;  8:45  am) 

BIUJNG  CODE  471(MS-U 


DEPARTMENT  OF  STATE 

[Public  Notice  3696] 

Culturally  Significant  Objects  imported 
for  Exhibition  Determinations:  "Pieter 
Bruegei  the  Elder,  Drawings  and 
Prints" 

DEPARTMENT:  United  States  Department 
of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 


October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459).  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.).  Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition  "Pieter 
Bruegei  the  Elder,  Drawings  and  Prints," 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  Museum  of 
Art.  New  York.  NY  from  on  or  about 
September  24.  2001  to  on  or  about 
December  2,  2001,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-5997).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  June  1,2001. 
Helena  Kane  Finn. 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  United  States 
Department  of  State. 

[FR  Doc.  01-14632  Filed  6-8-01;  8:45  am] 
BIUMO  CODE  471  Ol-Ot-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3694] 

Culturally  Significant  Objects  Imported 
for  ExhibKionDeterminations: 
"Impressionist  Still  Life " 

DEPARTMENT:  United  States  Department 
of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985.  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seg.),Delegation  of  Authority 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.236  of 
October  19. 1999,  as  amended,  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibition 
"Impressionist  Still  Life,"  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 


United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Phillips 
Collection, Washington,  DC  from  on  or 
about  September  22.  2001  to  on  or  about 
January  13.2002.  and  the  Museum  of 
Fine  Arts,  Boston,  MA  from  on  or  about 
February  17,  2002  to  on  and  about  June 
9,  2002  is  in  the  national  interest.  Public 
Notice  of  theseDeterminations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
isU.S.  Department  of  State,  SA-44,  301 
4th  Street.  SW.,  Room  700,  Washington. 
DC20547-O001. 

Dated:  June  1.2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  United  States 
Department  of  State. 
(FR  Doc.  01-14630  Filed  6-8-01;  8:45  am] 

BILUNG  CODE  4710-Oe-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3693] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The  Art 
of  Chola  Bronzes"  _ 

agency:  United  States  Department  of 

State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations: 

Pursuant  to  the  authority  vested  in  me 
by  the  Act  of  October  19, 1965  (79  Stat. 
985,  22  U.S.C.  2459),  the  Foreign  Affairs 
Reform  and  Restructuring  Act  of  1 998 
(112  Stat.  2681,  et  seq.).  Delegation  of 
Authority  No.  234  of  October  1. 1999. 
and  Delegation  of  Authority  No.  236  of 
October  19, 1999,  as  amende,  I  hereby 
determine  that  the  object  to  be  included 
in  the  exhibition  "The  Art  of 
CholaBronzes,"  imported  from  abroad 
for  the  temporary  exhibition  without 
profit  within  the  United  States,  are  of 
cultiual  significance.  The  object  is 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  object  at  the  Arthur  M.  Sadder 
Gallery,  Washington,  IX!  from  on  or 
about  November  10,  2002  to  on  or  about 
March  9,  2003  and  the  Dallas  Museum 
of  Art,  Dallas,  TX  from  on  or  about  April 
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4.  2003  to  on  or  about  June  15.  2003, 
and  the  Cleveland  Museum  of  Art, 
Cleveland,  OH  from  on  or  about  July  4, 
2003  to  on  or  about  September  14,  2003 
is  in  the  national  interest.  Public  Notice 
of  theseDeterminations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney- Adviser,Office  of  the 
Legal  Adviser,  U.S.  Department  of  State 
(telephone:  202/619-6981).The  address 
is  U.S.  Department  of  State,  SA^4,  301 
4th  Street,  SW.,  Room  700, Washington, 
DC  20547-0001. 

Dated:  June  1.2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  United  States 
Department  of  State. 

(FR  Doc.  01-14629  Filed  6-«-01;  8:45  am] 

BNJJNQ  CODE  4710-0»-U 


DEPARTMENT  OF  STATE 

Office  of  Defense  Trade  Control 
[Public  Notice  3692] 

^k}tificatk>ns  to  ttte  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  twenty-four  letters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Lowell,  Director.Office  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700). 
SUPPLEMENTARY  INFORMATION:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated;  June  4,  2001. 

WilUam  J.  LoweU, 

Director.  Office  of  Defense  Trade  Controls, 
U.S.  Department  of  State. 

United  States  Department  of  State 

Washington,  D.C.  20520,  April  30.  2001. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 


Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Anns  Export  Control  Act,  I  am 
transmitting  herewith  certiRcation  of  a 
proposed  Technical  Assistance  Agreement 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  ongoing  activities 
associated  with  technical  assistance 
agreements  with  Russia  tieyond  those 
addressed  in  DTC  39-98  dated  March  19. 
1998.  DTC  98-99  dated  August  5,  1999.  DTC 
014-00  dated  March  7.  2000,  and  DTC  034- 
01  dated  March  1,  2001  providing  for  the 
marketing  and  sale  of  satellite  launch 
services  utilizing  Proton  rocket  boosters  and 
the  performance  of  associated  integration  and 
launch  services  from  Kazakhstan. 

The  United  States  Coverrunent  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Michael  E.  Guest. 

Acting  Assistant  Secretary.  Legislative 
Affairs. 
Enclosure:  Transmittal  No.  DTC  038-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  April  30.  2001. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  Technical  Assistance  Agreement 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  the  Sea  Launch  joint 
venture,  in  which  Norway,  Ukraine,  Russia 
and  United  Kingdom  will  also  participate,  to 
provide  commercial  space  launch  services  for 
communications  satellites  from  a  modified 
oil  platform  in  the  Pacific  Ocean. 

The  United  States  Govenunent  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Michael  E.  Guest. 

Acting  Assistant  Secretary,  Legislative 
Affairs. 

Enclosure:  Transmittal  No.  DTC  048-01 

United  States  Department  of  State, 

Washington.  D.C.  20520.  May  3.  2001. 
The  Honorable  J.  Dennis  Hastert.  Speaker  of 
the  House  of  Representatives. 


Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  defense  articles  and/or 
defense  services  sold  commercially  under  a 
contract  in  the  amount  of  $14,000,000  or 
more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  defense  articles  to  Norway  for 
the  development  of  the  Spanish  Short  Range 
Air  Defense  System  for  the  Spanish  Ministry 
of  Defense,  utilizing  the  surface  launched 
AMRAAM  Air  Defense  System. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely.  Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 
Affairs. 

Enclosure:  Transmittal  No.  DTC  012-01 

United  States  Department  of  State, 

Washington.  D.C.  20520.  May  3.  2001. 

The  Honorable  J.  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  the  United 
Kingdom  for  the  integration  and  testing  of 
Battlefield  Management  Systems  and  Sensors 
in  the  ASTOR  (Airborne  Stand  Off  Radar) 
System. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concealed. 

Sincerely, 
Michael  E.  Guest. 

Acting  Assistant  Secretary,  Legislative 
Affairs. 

Enclosure:  Transmittal  No.  DTC  039-01 

United  States  Department  of  State, 

Washington,  D.C.  20520.  May  17.  2001. 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 
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Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Sweden. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  technical  assistance  to  manufacture, 
assemble,  test  and  maintain  in  Sweden, 
GRG5  Rate  Gyroscopes  and  APS-4 
Accelerometers. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  caus^ 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  033-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  23,  2001. 

The  Honorable  ).  Dennis  Hastert.  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  defense  articles  related  to  the 
operation,  training,  and  maintenance  for 
Saudi  Arabia's  "Peace  Shield"  command, 
control,  and  communications  (C3)  system  for 
end  use  by  the  Royal  Saudi  Arabian  Air 
Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  009-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  23,  2001. 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  of  the  Arms 
Export  Control  Act.  I  am  transmitting, 
herewith,  certification  of  a  proposed  license 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  of  $50,000,000  or  more. 


The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  to  Israel  related  to  the 
development  of  the  Tactical  High  Energy 
Laser  (THEL)  Advanced  Concept  Technology 
Demonstrator  for  end-use  in  the  United 
States  and  Israel. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified  contains  business  Information 
submitted  to  the  E)epartment  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  011-01 

United  States  Department  of  State, 
Washington,  D.C.  20520,  May  23,  2001. 

The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufactiu-ing  License  Agreement 
with  Italy  and  France. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  to  Italy  to  support 
the  co-production  of  Mk-83  JointDirect 
Attack  Munition  (JDAM)  Guidance  Kits. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  032-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  23,  2001. 

The  Honorable  ].  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  manufacture  in 
Norway  of  AN/APG-66/68  Fire  Control 
Radar  rack  assemblies  and  components  for 
the  F-16  Mid  Life  Update  Program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military. 


economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  causa 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  036-01 

United  States  Department  of  SUte, 

Washington,  D.C.  20520,  May  23,  2001. 
The  Honorable  ].  Dennis  Hastert  .Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Sections  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  for  the 
manufacture  of  propeller  parts  and 
components  for  various  maritime  patrol  and 
transport  aircraft  manufactured  by  France 
and  sold  to  third  countries. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  040-01 

United  States  Department  of  State. 

Washington.  D.C.  20520,  May  23,  2001. 

The  Honorable  ).  Dennis  Hastert',  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Japan. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufacture  of  the 
AN/ARC-159  UHF  Transceiver  for  end  use 
by  the  Government  of  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
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unclassifled,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Michael  E.  Guest. 

Acting  Assistant  Secretary,  Legislative 
Affairs. 
Enclosure:  Transmittal  No.  051-01 

United  States  Department  of  State, 

Washington.  D.C.  20520,  May  23,  2001. 
The  Honorable  J.  Dennis  Hastert. 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Germany. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  technical 
data  and  assistance  in  the  manufecture  of 
Laser  Rangefinders  and  1st  Generation 
Parallel-Scan  Thermal  Imaging  Systems.  The 
Laser  Rangefinders  and  Parallel-Scan 
Thermal  Imaging  Systems  will  be  for  end  use 
by  Governments  of  Australia,  Austria, 
Belgium,  Czech  Republic,  Denmark,  Finland, 
France,  Germany.  Greece,  Hungary,  Ireland, 
Israel,  Italy.  Luxembourg,  Malaysia,  The 
Netherlands,  New  Zealand,  Norway,  Poland, 
Portugal,  Romania,  Singapore,  Slovakia.     . 
Slovenia,  Spain,  Sweden,  Switzerland, 
Thailand,  Turkey,  and  the  United  Kingdom. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  053-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  23,  2001. 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  1  am 
transmitting  herewith  certification  of  a 
proposed  Technical  Assistance  Agreement 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  to  Mexico  of 
the  SATMEX  6  commercial  communications 
satellite.  The  satellite  will  provide 
telecommunications  services  in  the  western 
hemisphere. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 


More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  061-01 

United  States  Department  of  States, 

Washington  D.C.  20520,  May  24.  2001. 
The  Honorable).  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 
Dear  Mr.  Speaker:Pursuant  to  Section  36(c)  of 
the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Technical  Assistance  Agreement 
for  the  export  of  defense  articles  or  defense 
services  sold  commercially  under  a  contract 
in  the  amountS50.000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  launch  of  two  (2) 
French-built  commercial  communications 
satellites  for  end  use  in  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control  - 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 

Acting  Assistant  Secretary,  Legislative 
Affairs. 

United  States  Department  of  States, 

Washington  D.C.  20520,  May  24,  2001. 
Enclosure:  Transmittal  No.  DTC  037-01. 
The  Honorable ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:Pursuant  to  Section  36(c)  of 
the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  to  Belgium  for  the 
manufacture  of  FllO  series  military  aircraft 
engine  components. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 


Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  057-01. 

United  States  Department  of  State, 

Washington,  D.C.  20520.  May  24.  2001. 
The  HonorableJ.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:Pursuant  to  Section  36(c) 
and  (d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  the  Republic  of  Korea. 

The  transaction^isscribed  in  the  attached 
certification  iijvolves  the  transfer  of  design 
data,  engineei^ng  information,  instructions 
and  support  material  for  the  manufacture  of 
ADVS  1790  series  engines  in  the  Republic  of 
Korea  for  the  KoreanDefense  Department. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 

Acting  Assistant  Secretary,  Legislative  Affairs 
Enclosure:Transmittal  No.  DTC  058-01 

United  Slates  Department  of  State, 

Washington.  D.C.  20520,  May  24,  2001. 
The  Honorable).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:Pursuant  to  Section  36(c)  of 
the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  for  the  manufacture  in 
)apan  of  H-423  Inertia)  NavigationSystems 
for  the  )apan  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:Transmittal  No.  DTC  059-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  24,  2001. 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 
the  House  of  Representatives. 
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Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  1  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  for  the  manufacture  and 
assembly  in  the  Republic  of  Korea  of  X200- 
5K  transmissions  and  components. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  060-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  25,  2001. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  LicenseAgreement 
with  Switzerland. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  defense 
services  and  technical  data  to  Switzerland  for 
the  manufacture,  assembly,  repair,  overhaul 
and  logistical  support  of  the  MK44  Chain 
Gun  used  in  an  Armored  InfantryVehicle  in 
Switzerland. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  041-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  25,  2001. 
The  Honorable  ].  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c] 
of  the  Arms  Export  Control  Act,  1  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  launch  services  for  the 


Asiasat  4  commercial  communications 
satellite  on  an  Atlas  III  launch  vehicle  from 
Cape  Canaveral,  Florida. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  042-01 

United  States  Department  of  State, 

Washington,  DC.  20520,  May  25.  2001. 
The  Honorable  ).  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  Manufacturing  License  Agreement 
with  Canada. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  for  the 
manufacture  of  acoustic  data  recorder/ 
reproducer  and  remote  control  units  for  the 
P-3C  Orion  Maritime  Surveillance  Aircraft  in 
Canada. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  043-01 

United  States  Department  of  State, 

Washington,  DC.  20520,  May  25,  2001. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(d) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  manufacturing  license  agreement 
with  Japan. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services  and  technical  data  to  Japan  for  the 
manufacture  and  sale  of  fifty  (50)  hybrid 
205B(JDA)  model  helicopters  for  use  by  the 
Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 


unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  045-01 

United  States  Department  of  State, 

Washington,  D.C.  20520,  May  25,  2001. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  request  for  the  sale  of  defense 
articles  or  defense  services  sold  under  a' 
contract  in  the  amount  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  often  (10) 
C-130H  Aircraft,  ten  (10)  spare  T-56  engines, 
spare  parts  and  ground  support  equipment 
from  Italy  to  the  Government  of  Brazil. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest. 
Acting  Assistant  Secretary,  Legislative 

Affairs. 
Enclosure:  Transmittal  No.  DTC  055-01 

United  States  Department  of  State, 

Washington.  D.C.  20520,  May  30,  2001. 
The  Honorable  J.  Dennis  Hastert,  Speaker  of 

the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
$50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale  of  Airborne 
Early  Warning  and  Control  (AEW&C)  systems 
to  Australia. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military.  v 

economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification,  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Michael  E.  Guest, 

Acting  Assistant  Secretary,  Legislative 
Affairs. 
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Enclosure:  Transmittal  No.  DTC  047-01 
[FR  Doc.  01-14628  Filed  6-ft-Ol;  8:45  am) 

BNXMG  CODE  4710-2S-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Determination  Under  the  Caribbean 
Basin  Trade  Partnership  Act 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  has  determined  that 
Sain^  Lucia  and  Barbados  are  making 
substantial  progress  toward 
implementing  and  following  the 
customs  procedures  required  by  the 
Caribbean  Basin  Trade  Partnership  Act 
and,  therefore,  imports  of  eligible 
products  from  Saint  Lucia  and  Barbados 
qualify  for  the  trade  benefits  provided 
under  the  Act. 

EFFECTIVE  DATE:  June  1,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wilson,  Director  for  Central 
America  and  the  Caribbean,  Office  of 
the  United  States  Trade  Representative, 
(202) 395-5190. 

SUPPLEMENTARY  INFORMATION:  The 
Caribbean  Basin  Trade  Partnership  Act 
(Title  n  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L.  No.  106-200) 
(CBTPA)  amended  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA)  to 
provide  preferential  tariff  treatment  for 
imports  of  certain  products  of 
beneficiary  Caribbean  and  Central 
American  countries.  The  trade  benefits 
provided  by  the  CBTPA  are  available  to 
imports  of  eligible  products  from 
countries  that  the  President  designates 
as  "CBTPA  beneficiary  coxmtries," 
provided  that  these  countries  have 
implemented  and  follow,  or  are  making 
substemtial  progress  toward 
implementing  and  following,  certain 
customs  procedures  that  assist  the 
Customs  Service  in  verifying  the  origin 
of  the  products. 

In  Proclamation  7351  of  October  2, 
2000,  the  President  designated  all  24 
current  beneficiaries  under  the  CBERA 
as  "CBTPA  beneficiary  countries." 
Proclamation  7351  delegated  to  the 
United  States  Trade  Representative 
(USTR)  the  authority  to  determine 
whether  the  designated  CBTPA 
beneficiary  coimtries  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  the  customs  procedures 
required  by  the  CBTPA.  The  President 
directed  the  USTR  to  aimounce  any 
such  determinations  in  the  Federal 


Register  and  to  implement  them 
through  modifications  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 

Based  on  information  and 
commitments  provided  by  the 
Governments  of  Saint  Lucia  and 
Barbados,  I  have  determined  that  Saint 
Lucia  and  Barbados  are  making 
substantial  progress  toward 
implementing  and  following  the 
customs  procedures  required  by  the 
CBTPA.  Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7351,  general  note  17(a)  to 
the  HTS,  U.S.  note  7(b)  to  subchapter  11 
of  chapter  98  of  the  HTS,  and  U.S.  note 
1  to  subchapter  XX  of  chapter  98  of  the 
HTS  are  each  modified  by  inserting  in 
alphabetical  sequence  in  the  list  of 
eligible  CBTPA  beneficiary  countries 
the  names  "Barbados"  and  "Saint 
Lucia".  The  foregoing  modifications  to 
the  HTS  are  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  effective  date  of  this  notice. 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

(FR  Doc.  01-14582  Filed  6-«-01;  8:45  am] 

BM.UNG  CODE  3190-01-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  issues — New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

summary:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisory 
Committee  a  new  task  to  develop 
recommendations  updating  methods  to 
determine  load  intensities  and  flight 
loads  validations.  This  notice  is  to 
inform  the  public  of  this  ARAC  activity. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
McGraw,  Federal  Aviation 
Administration,  Northwest  Motmtain 
Region  Headquarters,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
98055,  (425)  227-2111, 
jobn.mcgraw@faa.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  established  the  Aviation 
Rulemaking  Advisory  Conmiittee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator  on  the  FAA's 


rulemaking  activities  with  respect  to 
aviation-related  issues.  This  includes 
obtaining  advice  and  recommendations 
on  the  FAA's  commitments  to 
harmonize  Tide  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

•  Review  §  25.301  and  JAR  25.301  for 
adequacy  in  addressing  the  issue  of 
validation  of  flight  load  intensities  and 
distribution.  This  review  should  include 
the  consideration  of: 

1.  FAA  Advisory  Circular  (AC)  25-14, 
"High  Lift  and  Drag  Devices;" 

2.  Relevant  FAA  issue  papers  and 
their  implementation; 

3.  JAA  Certification  Review  Items 
(CRI)  addressing  flight  loads  validation. 

•  Develop  a  report  recommending 
any  revision  to  the  rules  (including  cost 
estimates)  and  any  advisory  materials 
needed  to  address  the  above  issues. 

Schedule:  This  task  is  to  be 
accomplished  no  later  than  June  28, 
2002. 

ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  General  Structures 
Harmonization  Working  Group, 
Transport  Airplane  and  Engine  Issues. 
The  working  group  serves  as  staff  to 
ARAC  and  assists  in  the  analysis  of 
assigned  task.  ARAC  must  review  and 
approve  the  working  groups 
recommendations.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  them  to  the  FAA. 

Working  Group  Activity 

The  General  Structures 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  Transport  Airplane  and 
Engine  Issues  held  following 
publication  of  this  notice. 

2.  Give  a  detail  conceptual 
presentation  of  the  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
transport  airplanes  and  engine  issues. 

Participation  in  the  Working  Group 

The  General  Structiires 
Harmonization  Working  Group  is 
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composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  or  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group  co- 
chairs.  Individuals  will  be  advised 
whether  or  not  their  request  can  be 
accommodated. 

Individuals  chose  for  membership  on 
the  working  group  will  be  expected  to 
represent  their  aviation  community 
segment  and  actively  participate  in  the 
working  group  (e.g.,  attend  all  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  working  group 
in  meeting  any  assigned  deadline. 
Members  are  expected  to  keep  their 
management  chain  and  those  they  may 
represent  advised  of  working  group 
activities  and  decisions  to  ensure  that 
the  proposed  technical  solutions  do  not 
conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  co-chairs. 

The  Secretary  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  General 
Structures  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  The  FAA  will 
make  no  public  announcement  of 
working  group  meetings. 

Issued  in  Washington,  £)C,  on  June  5,  2001. 
Brenda  D.  Courtney, 
Acting  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  01-14659  Filed  6-8-01;  8:45  am) 

BILUNQ  COOE  4aiO-1»-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Enginss  Issues — New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  The  FAA  assigned  the 
Aviation  Rulemaking  Advisory 
Committee  a  new  task  to  develop 
recommendations  harmonizing  changes 
to  the  airworthiness  standards  for  pilot 
compartment  doors  to  include  resistant 
to  intrusion.  This  notice  is  to  inform  the 
public  of  this  ARAC  activity. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
McGraw,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region  Headquarters,  1601  Lind 
Avenue,  SW.,  Renton  Washington  98055 
(425)  227-2111,  /o/in.mcgraw@/aa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  established  the  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  reconmiendations  to 
the  F^\A  Administrator  on  the  FAA's 
rulemaking  activities  with  respect  to 
aviation-related  issues.  This  includes 
obtaining  advice  and  recommendations 
on  the  FAA's  commitments  to 
harmonize  Tide  14  of  the  Code  of 
Federal  Regulations  (14  CFR)  with  its 
partners  in  Europe  and  Canada. 

The  Task 

As  part  of  a  current  task  assigned  to 
the  Design  for  Security  Harmonization 
Working  Group  (64  FR  57921,  10/27/ 
99),  ARAC  should  recommend 
harmonized  changes  to  the 
airworthiness  standards  for  pilot 
compartment  doors  to  include 
resistance  to  intrusion. 

Schedule:  This  new  task  is  to  be 
completed  along  with  the  original  task 
and  is  due  no  later  than  December  31, 
2001. 

ARAC  Acceptance  of  Task 

ARAC  accepted  the  task  and  assigned 
the  task  to  the  existing  Design  for 
Security  Harmonization  Working  Group, 
Transport  Airplane  and  Engines  Issues. 
The  working  group  serves  as  staff  to 
ARAC  and  assists  in  the  analysis  of 
assigned  tasks.  ARAC  must  review  and 
approve  the  working  group's 
recommendations.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
will  forward  diem  to  the  FAA. 


Recommendations  that  are  received 
from  ARAC  will  be  submitted  to  the 
agency's  Rulemaking  Management 
Council  to  address  the  availability  of 
resources  and  prioritization. 

Working  Group  Activity 

The  Design  for  Security 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1 .  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan  for 
consideration  at  the  next  meeting  of  the 
ARAC  on  transport  airplane  and  engines 
issues  held  following  publication  of  this 
notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  the  appropriate  documents 
and  required  analyses  and/or  any  other 
related  materials  or  documents. 

4.  Provide  a  status  report  at  each 
meeting  of  the  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Design  for  Security 
Harmonization  Working  Group  is 
composed  of  technical  experts  having 
an  interest  in  the  assigned  task.  A 
working  group  member  need  not  be  a 
representative  or  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  All 
requests  to  participate  must  be  received 
no  later  than  June  29.  2001.  The 
requests  will  be  reviewed  by  the 
assistant  chair,  the  assistant  executive 
director,  and  the  working  group  co- 
chairs.  Individuals  will  be  advised 
whether  or  not  their  request  can  be 
accommodated. 

Individuals  chosen  for  membership 
on  the  working  group  will  be  expected 
to  represent  their  aviation  community 
segment  and  actively  participate  in  the 
working  group  (e.g.,  attend  ail  meetings, 
provide  written  comments  when 
requested  to  do  so,  etc.).  They  also  will 
be  expected  to  devote  the  resources 
necessary  to  support  the  working  group 
in  meeting  any  assigned  deadlines. 
Members  are  expected  to  keep  their 
management  chain  and  those  they  may 
represent  advised  of  working  group 
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activities  and  decisions  to  ensure  that 
the  proposed  technical  solutions  do  not 
conflict  with  their  sponsoring 
organization's  position  when  the  subject 
being  negotiated  is  presented  to  ARAC 
for  approval. 

Once  the  working  group  has  begun 
deliberations,  members  will  not  be 
added  or  substituted  without  the 
approval  of  the  assistant  chair,  the 
assistant  executive  director,  and  the 
working  group  co-chairs. 

The  Secretary  of  Transportation 
determined  that  the  formation  and  use 
of  the  ARAC  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  the  ARAC  will  be  open  to 
the  public.  Meetings  of  the  Design  for 
Security  Harmonization  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  The  FAA  will  make  no 
public  annoimcement  of  working  group 
meetings. 

Issued  in  Washington,  DC,  on  June  3,  2001. 
Brenda  D.  Courtney, 
Acting  Executive  Director,  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc.  01-14658  Filed  6-8-01;  8:45  am) 
aaUJNG  CODE  4910-1»-«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Security  Advisory  Committee; 
Meeting 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the-Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  June 
21,  2001,  from  10  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.,  10th 
floor,  MacCracken  Room,  Washington, 
DC  20591.  telephone  202-267-7622. 
SUPPLEMENTARY  INFORMATION:  Piu^suant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
June  21,  2001,  at  the  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  10th  floor,  MacCracken 
Room,  Washington,  DC.  The  agenda  for 
the  meeting  will  include:  Review  of 
Rulemaking  Activities,  Update  on  the 
Status  of  the  Verification  Card  Program 
Pilot,  RTCA  Committee  on  Access 
Control  Standards  and  the  FAA/ACC 
Airport  Terminal  Workshop  Series, 


Weapons  of  Mass  Destruction/Bio- 
Chemical,  A  Common  Strategy,  and 
Aviation  Security  Contingency  Plan 
Working  Group.  The  meeting  is  open  to 
the  public  but  attendance  is  limited  to 
space  available.  Members  of  the  public 
may  address  the  committee  only  with 
the  written  permission  of  the  chair, 
which  should  be  arranged  in  advance. 
The  chair  may  entertain  public 
comment  if,  in  its  judgment,  doing  so 
will  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  person.  Members  of  the  public 
are  welcome  to  present  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security,  800  Independence 
Avenue,  SW..  Washington.  DC  20591. 
telephone  202-267-7622. 

Issued  in  Washington,  D.C.,  on  June  6, 
2001. 

L]mne  A.  Osmus, 

Deputy  Associate  Administrator  for  Civil 
Aviation  Security. 

[FR  Doc.  01-14660  Filed  6-8-01;  8:45  am) 
MLUNG  CODE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2001-9270] 

Petition  for  Waiver  of  Compliance; 
Extension  of  Comment  Period 

On  April  6,  2001,  the  Federal  Raiboad 
Administration  (FRA)  published  in  the 
Federal  Register  (66  FR  18351)  notice  of 
the  petition  of  Wabtec  Railway 
Electronics  (Wabtec)  in  which  Wabtec 
seeks  a  permanent  waiver  of  compliance 
from  a  provision  of  the  "Railroad  Power 
Brake  and  Drawbars"  regulations 
regarding  two-way  end-of-train  devices 
(49  CFR  232.23(f)(2)). 

FRA  invited  interested  parties  to 
participate  in  this  proceeding  by 
submitting  comments  to  the  DOT 
Central  Docket  Management  Facility  by 
May  11,  2001.  It  has  come  to  our 
attention  that  due  to  an  administrative 
error  on  the  part  of  the  agency,  an 
incomplete  copy  of  Wabtec's  petition 
was  filed  in  the  public  docket  (Docket 
No.  FRA-2001-9270).  That  error  has 
been  corrected  and  a  complete  copy  of 
Wabtec's  submission  is  now  filed  in  the 
docket  as  Document  No.  5. 

Inasmuch  as  interested  parties  may 
have  had  incomplete  information  on 
which  to  base  comments  in  this 
proceeding,  FRA  is  extending  the 
comment  period  to  July  11,  2001. 
Comments  and  other  communications 
concerning  this  proceeding  should  be 


submitted  to  the  Docket  Clerk,  DOT 
Central  Docket  Management  Facility, 
Room  PL-401,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Comments  received  by  that 
date  will  be  considered  by  FRA  before 
final  action  is  taken  in  this  proceeding. 
All  written  communications  concerning 
this  proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  DOT  Central 
Docket  Management  Facility,  Room  PL- 
401,  Nassif  Building,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001 .  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  at  the  docket  facility's  web 
site  at  http://dms.dot.gov. 

Issued  in  Washington,  DC  on  June  6,  2001. 
Michael  T.  Haley, 
Acting  Chief  Counsel. 
|FR  Doc.  01-14604  Filed  &-8-01;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 

DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  Thursday,  July 
26,  2001,  beginning  at  1:30  p.m.  and 
ending  at  approximately  5  p.m.  The 
deadline  for  interested  parties  to  suggest 
agenda  topics  is  5  p.m.  on  Monday,  July 
2,  2001.  Questions  may  be  submitted  in 
advance  regarding- the  agency's  research 
and  development  projects.  They  must  be 
submitted  in  writing  by  Friday,  July  6, 
2001,  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  July  6  date  will  be 
answered  at  the  meeting  during  the 
discussion  period.  The  individual, 
group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  answers  to  questions  submitted 
by  July  6  will  be  available  at  the  meeting 
and  will  be  mailed  to  requesters  after 
the  meeting. 
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ADDRESSES:  The  meeting  will  be  held  at 
the  Baltimore/Washington  International 
(BWI)  Airport  Marriott,  1743  West 
Nursery  Road,  Baltimore,  Maryland 
21240,  telephone  number  (410)  859- 
8300.  Suggestions  for  specific  research 
and  development  topics  as  described 
below  and  questions  for  the  July  26, 
2001,  meeting  relating  to  the  agency's 
research  and  development  programs 
should  be  submitted  to  the  Office  of  the 
Associate  Administrator  for  Research 
and  Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Room  6206,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  fax  number 
is  (202)  366-5930. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  since  April  1993,  NHTSA  has 
provided  detailed  information  about  its 
research  and  development  programs  in 
presentations  at  a  series  of  public 
meetings.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  is  the  twenty-ninth  meeting  in  that 
series,  and  it  will  be  held  on  Thursday, 
July  26,  2001,  at  the  BWI  Airport 
Marriott,  1743  West  Niu-sery  Road, 
Baltimore,  Maryland  21240. 

NHTSA  requests  suggestions  from 
interested  parties  on  specific  agenda 
topics  to  be  presented  at  this  meeting. 
NHTSA  will  base  its  decisions  about  the 
agenda,  in  part,  on  the  suggestions  it 
receives  by  5  p.m.  on  July  2,  2001. 
Before  the  meeting,  NHTSA  will  publish 
a  notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the  request 
to  the  telephone  niunbers  listed  in  Uiis 
notice,  through  the  E-mail  address  listed 
in  this  notice,  or  from  NHTSA 's  Web 
site  at  URL  http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/. 

NHTSA  asks  that  the  suggestions  be 
limited  to  three  topics,  in  priority  order, 
so  that  the  presentations  at  the  July  26, 
2001 ,  meeting  can  be  most  useful  to  the 
audience.  Specific  research  and 
development  topics  are  listed  below. 
Many  of  these  topics  have  been 
discussed  at  previous  meetings. 
Suggestions  for  agenda  topics  are  not 
restricted  to  this  listing,  and  interested 
parties  are  invited  to  suggest  other 
research  and  development  topics  of 
specific  interest  to  their  organizations  or 
items  of  general  interest.  Additionally,  if 
any  interested  parties  would  like  to 
make  a  presentation  regarding  technical 
issues  concerning  any  of  NHTSA's 
research  programs,  information 
concerning  the  proposed  topic  and 
speaker  should  be  submitted  in  writing 
by  5:00  p.m.  on  July  2,  2001,  to  the 


Office  of  the  Associate  Administrator  for 
Research  and  Development,  NRD-01, 
National  Highway  Traffic  Safety 
Administration,  Room  6206,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  The  fax  number  is  (202)  366- 
5930. 

Specific  R&D  topics  are: 
Fiscal  Year  2001  R&D  Research  Efforts, 
International  Harmonized  Research 

Activities  (IHRA), 
On-line  tracking  system  for  NHTSA's 

research  projects,  and 
Crash  Injury  Research  and  Engineering 

Network  (CIREN). 

Specific  Crashworthiness  R&D  topics 
are: 

Preparation  of  new  diunmies  for 
assessment  of  advanced  air  bag 
technology. 
Improved  frontal  crash  protection 
(program  status,  problem 
identification,  o^set  testing), 
Vehicle  compatibility, 
Upgrade  side  crash  protection, 
Child  restraint/ air  bag  interaction 

(CRABI)  dummy  testing. 
Head  and  neck  injury  research. 
Lower  extremity  injury  research,  and 
Thorax  injury  research. 

Specific  Crash  Avoidance  R&D  topics 
are: 

National  Advanced  Driving  Simulator 
(NADS),  Intelligent  vehicle  initiative 
(the  rear-end  collision  avoidance 
system  operational  test). 
Drowsy  driver  monitoring. 
Driver  workload  assessment,  and 
Lane  change/merge  collision  avoidance 
system  guidelines. 

Specific  National  Center  for  Statistics 
and  Analysis  (NCSA)  topics  are: 
Special  crash  investigation  studies  and 
Crash  avoidance  data  collection. 

Separately,  questions  regarding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  5 
p.m.  on  July  6,  2001,  will  be  answered. 
The  summary  minutes  of  the  meeting, 
copies  of  materials  handed  out  at  the 
meeting,  and  answers  to  the  questions 
submitted  for  response  at  the  meeting 
will  be  available  for  public  inspection  in 
the  DOT  Docket  in  Washington,  DC, 
within  3  weeks  after  the  meeting.  Copies 
of  this  material  will  then  be  available  at 
ten  cents  a  page  upon  request  to  DOT 
Docket,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  The 
DOT  Docket  is  open  to  the  public  from 
10  a.m.  to  5  p.m.  The  summary  minutes, 
handouts,  and  answers  to  the  questions 
will  also  be  available  on  NHTSA's  Web 
site  URL  http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 


Research  and  Development  Programs 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs),  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/ or  a  magnifying 
device),  please  contact  Rita  Gibbons  by 
telephone  on  (202)  366-4862,  by  telefax 
on  (202)  366-5930,  or  by  E-mail  at 
rgibbons@nhtsa.dot.gov  by  5  p.m.  July  2, 
2001. 

Shoxild  it  be  necessary  to  cancel  the 
meeting  due  to  inclement  weather  or  to 
any  other  emergencies,  a  decision  to 
cancel  will  be  made  as  soon  as  possible 
and  posted  immediately  on  NHTSA's 
Web  site  URL  http://www.nhtsa.dot.gov/ 
nhtsa/announce/meetings/.  If  you  do 
not  have  access  to  the  Web  site,  you 
may  call  for  information  at  the  contact 
listed  below  and  leave  your  telephone 
or  telefax  number.  You  will  be  called 
only  if  the  meeting  is  postponed  or 
canceled. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons.  Staff  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4862.  Fax 
number:  (202)  366-5930.  E-mail:   , 
igibbons@nh  tsa .  dot.gov. 

Issued:  )une  4,2001. 
H.  Keith  Brewer, 

Acting  Associate  Administrator  for  Research 
and  Development. 

[FR  Doc.  01-14661  Filed  6-8-01:  8:45  am] 
BNXmO  CODE  4»10-S»-# 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sub-No.  179X); 
STB  Docket  No.  AB-458X] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Merced 
County,  CA;  California  Nortlwm 
Railroad  Company — Discontinuance 
Exemption — in  Merced  County,  CA 

On  May  22,  2001,  the  Union  Pacific 
Railroad  Company  (UP)  and  the 
California  Northern  Railroad  Company 
(CNR)  jointly  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903, 
permitting  UP  to  abandon  and  CNR  to 
discontinue  service  over  a  1.10-mile 
segment  of  the  Los  Banos  Branch, 
extending  from  milepost  140.07  to 
milepost  141.17  in  Los  Banos,  Merced 
County,  CA.  There  are  no  stations  on  the 
line,  which  traverses  U.  S.  Postal 
Service  Zip  Code  93635. 
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The  liixe  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroads' 
possession  will  be  made  available 
promptly  to  those  requesting  it. 

The  interests  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September  7, 
2001. 

Any  offer  of  financial  assistance 
(OF A)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,000  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  imder 
49  CFR  1152.28  or  for  trail  use/rail 


banking  under  49  CFR  1152.29  will  be 
due  no  later  than  July  2,  2001.  Each  trad 
use  request  must  be  accompanied  by  a 
$150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  1 79X)  et  al.  and  must  be  sent 
to:  (1)  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  NW,  Washington,- 
IX:  20423-0001;  (2)  Mack  H.  Shumate. 
Jr.,  101  North  Wacker  Drive.  Room  1920, 
Chicago,  IL  60606;  and  (3)  David  L. 
Parkinson,  221  Gateway  Road  West, 
Suite  401,  Napa,  CA  94558.  Replies  to 
the  exemption  petition  are  due  July  2, 
2001. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 


hearing  impaired  is  available  at  1-800- 
877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation.  Any 
other  persons  who  would  like  to  obtain 
a  copy  of  the  EA  (or  EIS)  may  contact 
SEA.  EAs  in  these  abandonment 
proceedings  normally  will  be  made 
available  within  60  days  of  the  filing  of 
the  petition.  The  deadline  for 
submission  of  conmients  on  the  EA  will 
generally  be  within  30  days  of  its 
service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV." 

Decided:  June  4,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  01-14467  Filed  6-»-01:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  207 

St  Marys  Falls  Canal  and  Locks, 
Michigan;  Use,  Administration  and 
Navigation 

Correction 

In  rule  docujnent  01-14023  beginning 
on  page  30063  in  the  issue  of  Tuesday, 
•  June  5,  2001,  make  the  following 
correction: 

§207.441    [Convctad] 

On  page  30063.  in  §207.441,  in  the 
fourth  line.  "(1)  Tanker  vessels-(i) 
Hazardous  material."  should  read 
"(4)Tanker  vessels-{i)  Hazardous 
material.". 

[FR  Doc.  Cl-14023  Filed  6-8-01;  8:45  am) 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

program  Announcement  01130] 

National  Program  to  Promote  Physical 
Activity  Among  Youth;  Notice  of 
Availability  of  Funds;  Correction 

Correction 

In  notice  document  01-13735 
beginning  on  page  29821  in  the  issue  of 


Friday  June  1,  2001,  make  the  following 
correction: 

On  page  29821,  in  the  third  column, 
under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT,  in  the 
second  paragraph,  in  the  sixth  line 
"[Program  Announcement  011230)" 
should  read  "[Program  Announcement 
01130]". 

[FR  Doc.  Cl-13735  Filed  6-8-01;  8:45  am] 
BILLJNG  COOE  1S06-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science 

Announcement  of  Availability  of  Funds 
for  Research  in  Family  Planning 
Service  Delivery  Improvement 

Correction 

In  notice  document  01-13743 
beginning  on  page  29812  in  the  issue  of 
Friday,  June  1.  2001,  make  the  following 
corrections: 

1.  On  page  29812.  in  the  first  column, 
under  SUMMARY:,  in  the  ninth  line, 
"undeserved"  should  read 
"underserved". 

2.  On  the  same  page,  in  the  same 
column,  under  DATES:,  in  the  third  line 
from  the  bottom,  "annoimcement  will 
be  accepted  for"  should  read 
"announcement  will  not  be  accepted 
for". 

3.  On  the  same  page,  in  the  second 
column,  under  SUPPLEMENTARY 
INFORMATION:,  in  the  third 
paragraph,  in  the  second  line,  "subject" 
should  read  "subjects". 

4.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
fourth  paragraph,  in  the  fourth  line, 
"trough"  should  read  "through". 

5.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
sixth  line,  "achieve"  should  read 
"archive". 

6.  On  the  same  page,  in  the  third 
column,  under  Underserved 
Populations,  in  the  second  paragraph,  in 


the  seventh  line  from  bottom,  "come" 
should  read  "some". 

7.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  "populations"  should  read 
"population". 

[FR  Doc.  Cl-13743  Filed  6-8-01;  8:45  am) 
MLUNO  COOC  1S0»-O1-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1320-EL,  WYW153411] 

Coal  Lease  Exploration  License,  WY 

Correction 

In  notice  document  01-13121 
beginning  on  page  287^8  in  the  issue  of 
Thursday  May  24.  2001.  make  the 
following  correction: 

On  page  28759.  in  the  first  column,  in 
the  eighth  and  ninth  lines 

"Sec.  25:  Lots  1-16;  T.  44  N..  R  71  W., 
6th  P.M..  Wyoming" 
should  read; 

"Sec.  25:  Lots  1-16; 
T.  44  N..  R  71  W.,  6th  P.M..  Wyoming". 

[FR  Doc.  Cl-13124  Filed  6-8-01:  8:45  am] 

BILLINQ  COOE  1505-01-0 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  221-2001] 

Privacy  Act  of  1974;  System  of 
Records 

Correction 

In  notice  document  01-5706 
beginning  on  page  13966  in  the  issue  of 
Thursday,  March  8,  2001,  make  the 
following  correction: 

On  page  13967,  in  the  first  column,  in 
the  sixteenth  line,  "geological"  should 
read  "geographical". 

[FR  Doc.  Cl-5706  Filed  6-8-01;  8:45  am] 
BILLING  COOE  1S06-01-O 
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June  11,  2001 


Part  n 

Housing  and  Urban 
Development 

Notice  of  Annual  Factors  for  Determining 
Public  Housing  Agency  On-Going 
Administrative  Fees  for  the  Housing 
Choice  Voucher  Program  and  the  Rental 
Certificate  and  Moderate  Rehabilitation 
Programs;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4637-N-01] 

Notice  Of  Annual  Factors  for 
DeterminingPublic  Housing  Agency 
On-Going  AdmMstrative  Fees  for  the 
Housing  Choice  Voucher  Program  and 
the  Rental  Certificate  and  Moderate 
Rehabilitation  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 

SUMMARY;  This  notice  announces  the 
monthly  per  unit  fee  amounts  for  use  in 
determining  the  on-goLng  administrative 
fee  for  public  housing  agencies  (PHAs) 
administering  the  housing  choice 
voucher  program,  and  the  rental 
certificate  and  moderate  rehabilitation 
programs  (including  Single  Room 
Occupancy  and  Shelter  Plus  Care) 
during  Federal  Fiscal  Year  (FY)  2001. 
The  rental  certificate  program 
terminates  at  the  end  of  FY  2001. 
EFFECTIVE  DATE:  This  notice  is  effective 
upon  publication.  HUD  will  use  the 
procedures  in  this  Notice  to  approve 
year-end  financial  statements  for  PHA 
fiscal  years  ending  on  December  31, 
2000;  March  31,  2001;  June  30,  2001; 
and  September  30,  2001.  PHAs  also 
must  use  these  procedures  to  project 
earned  administrative  fees  in  the  annual 
PHA  budget.  The  procedures  in  this 
Notice  apply  to  on-going  administrative 
fees  earned  for  that  portion  of  the  PHA 
fiscal  year  that  ^Is  in  Federal  FY  2001 
(i.e.,  from  October  1,  2000,  to  September 
30,  2001). 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Real  Estate 
and  Housing  Performance  Division, 
Office  of  Public  and  Assisted  Housing 
Delivery,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  Room  4210,  451 
Seventh  Street,  SW.  Washington.  DC 
20410-8000;  telephone  number  (202) 
708-0477  (this  is  not  a  toU-fi^e 
telephone  number).  Hearing  or  speech 
impaired  individuals  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Baclcground 

HUD  pays  administrative  fees  to 
PHAs  for  the  costs  of  administering  the 
housing  choice  voucher  program  and 
the  rental  certificate  and  moderate 
rehabilitation  programs,  including  the 
Single  Room  Occupancy  and  Shelter 
Plus  Care  components.  Section  202  of 


the  Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  104-204,  110  Stat. 
2874  and  2893  approved  September  26, 
1996)  established  the  procedures  for 
calculating  these  administrative  fees 
before  Federal  Fiscal  Year  1999. 
However,  Section  8(q)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437f(q)),  as  amended  by  section  547  of 
the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276, 112  Stat.  2461  and  2605,  approved 
October  21. 1998)  (QHWRA)  raised  the 
on-going  percentage  of  the  "base 
amount"  used  for  calculating  the 
administrative  fees  for  the  first  600  units 
in  a  PHA's  housing  choice  voucher 
program  bom  7.5  percent  to  7.65 
percent.  The  Department  of  Veterans 
Affairs  and  Housing  and  Urban 
Development  and  Independent  Agencies 
FY  2001  Appropriations  Act  (Pub.  L. 
106-377.  Stat.  1441,  approved  October 
27,  2000)  provides  that  the 
administrative  fee  authorized  under 
section  8(q)  of  United  States  Housing 
Act  of  1937,  is  the  fee  level  in  effect 
immediately  before  the  enactment  of  the 
QHWRA  of  1998.  Before  enactment  of 
QHWRA,  the  on-going  administrative 
fee  percent  for  the  first  600  units  in  a 
PHA's  housing  choice  voucher  program 
was  7.5  percent  of  the  base  amount. 

This  notice  announces  the 
methodology  to  be  used  for  calculating 
the  on-going  administrative  fee  for 
PHAs  administering  the  housing  choice 
voucher  program  and  the  rental 
certificate  and  moderate  rehabilitation 
programs  (including  Single  Room 
Occupancy  and  Shelter  Plus  Care) 
during  FY  2001. 

A  PHA's  on-going  administrative  fee 
may  be  reduced  because  of  PHA  failiu« 
to  comply  with  its  administrative 
responsibilities  (section  982.152(d)).  For 
example,  HUD  may  reduce  the  on-going 
fee  if  the  PHA  does  not  provide  required 
information  on  program  participants  to 
the  Multifamily  Tenant  Characteristics 
System  as  required  by  HUD  or  maintain 
at  least  a  92  percent  lease-up. 

n.  Calculating  the  On-Going  Monthly 
Administrative  Fee 

(a)  On-going  Administrative  Fee.  A 
public  housing  agency  is  paid  an  on- 
going administrative  fee  for  each  unit 
month  for  which  a  dwelling  unit  is 
covered  by  a  housing  assistance 
payments  contract.  Under  the  system  for 
FY  2001 ,  the  on-going  monthly 
administrative  fee  is: 

1.  7.5  percent  of  the  "base  amount" 
for  the  first  600  units  in  a  PHA's 
housing  t:hoice  voucher  and  rental 
certificate  programs  combined,  and  for 


the  first  600  units  in  a  PHA's  moderate 
rehabilitation  program. 

2.  7.0  percent  of  the  "base  amount" 
for  each  additional  housing  choice 
voucher,  rental  certificate,  or  moderate 
rehabilitation  unit  above  the  600  imit, 
threshold. 

3.  3.0  percent  of  the  "base  amount"  . 
for  PHA-owned  units. 

(b)  The  Base  Amount.  The  "Base 
Amount"  is  the  higher  of: 

1.  The  FY  1993  fair  markefrent  for  a 
two-bedroom  unit;  or 

2.  The  FY  1994  fair  market  rent  for  a 
two-bedroom  unit,  but  not  more  than 
103.5  percent  of  the  FY  1993  fair  market 
rent. 

Note:  The  base  amount  is  adjusted 
annually  to  reflect  average  local  government 
wages  as  measured  by  the  most  recent  Bureau 
of  Labor  Statistics  data  on  local  government 
wages  (the  ES-202  series). 

(c)  Additional  Fees.  PIH  Notice  2000- 
28  (HA)  (issued  August  9,  2000)  and  PIH 
Notice  2000-49  (HA)  (issued  October 
27,  2000)  lists  other  authorized  fees. 

m.  On-Going  Fee  Amounts 

(a)  Fee  Schedule.  This  notice 
publishes  the  schedule  of  monthly  per 
unit  on-going  administrative  fee 
amounts.  These  on-going  fee  amoimts 
shall  be  used  by  HUD  and  PHAs  for 
preparation  of  PHA  budgets  and 
approval  of  fiscal  year-end  financial 
statements.  The  schedules  are  organized 
by  the  HUD-established  fair  market  rent 
areas  and  show  the  monthly  on-going 
fee  amounts  a  PHA  will  earn  for  each 
unit  under  a  housing  assistance 
payments  contract  on  the  first  day  of  the 
applicable  month. 

(b)  Column  A:  Fees  for  Progmm  of  600 
Units  or  Less.  The  amount  in  coliunn  A 
is  the  monthly  per  unit  on-going  fee 
amount  for  the  first  7,200  unit  months 
in  FY  2001  in  a  PHA's  combined  rental 
certificate  and  voucher  programs 
combined  (not  including  any  PHA- 
owned  imits).  The  7.200  imit  month 
figure  is  determined  by  multiplying  600 
units  times  12  (the  number  of  months  in 
one  year). 

On-going  fee  amounts  in  column  A 
are  also  used  as  the  monthly  per  imit  fee 
for  the  first  7.200  unit  months  in  FY 
2001  in  a  PHA's  moderate  rehabilitation 
program,  including  the  moderate 
rehabilitation  single  room  occupancy 
program.  However,  the  column  A 
amounts  are  not  used  to  calculate  on- 
going fees  for  any  PHA-owned  units. 

The  total  column  A  on-going  fee  is 
computed  by  multiplying  the  nimiber  of 
unit  months  under  a  housing  assistance 
payments  contract  in  Federal  FY  2001 
by  the  monthly  per  unit  fee  amount  in 
column  A.  up  to  the  maximum  number 
of  unit  months. 
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The  maximum  number  of  unit  months 
for  which  the  coliunn  A  fee  amount  may 
be  used  depends  on  the  PHA  fiscal  year 


end.  Based  on  the  applicable  PHA  fiscal 
year  end.  a  PHA  must  use  the  following, 
number  of  unit  months  to  calculate  its 


column  A  on-going  administrative  fee 
for  FY  2001: 


PHA  fiscal  year  end 


Decemt>er  31 ,  2000 

March  31,  2001  

June  30,  2001  

Septemtwr  30,  2001 


Maximum  numt)er  of 
column  A  unit  months 


Up  to  1 ,800  unit  monttis. 
Up  to  3.600  unit  months. 
Up  to  5,400  unit  months. 
Up  to  7,200  unit  monttts. 


(c)  Column  B:  On-going  Fees  for  unit 
months  in  excess  of  the  maximum 
number  of  the  Column  A  Unit  Months. 
Column  B  is  used  to  determine  the 
monthly  per  unit  on-going  fee  amount 
for  any  unit  months  in  FY  2001  in 
excess  of  the  maximum  number  of  unit 
months  specified  in  the  above  matrix 
(depending  on  the  PHA's  fiscal  year 
end).  The  excess  unit  months,  based  on 
the  PH/i's  fiscal  year  end  and  the 
number  of  housing  choice  voucher, 
rental  certificate  and  moderate 
rehabilitation  (including  the  moderate 
rehabilitation  single  room  occupancy 
program  and  the  shelter  plus  care  single 
room  occupancy  program — not 
including  any  PHA  owned  units)  units 
under  housing  assistance  payment 
contracts  during  FY  2001,  are 
multiplied  by  the  monthly  per  unit  on- 
going fee  amount  in  colimm  B. 

(d)  Column  C:  Fees  for  PHA-Owned 
Units.  The  monthly  per  unit  on-going 
fee  amount  in  column  C  is  used  to 
calculate  the  on-going  administrative  fee 
for  any  PHA-owned  units.  For  this 
purpose,  multiply  the  number  of  unit 
months  for  PHA-owned  units  under 
housing  assistance  payment  contracts 
during  FY  2001.  The  column  C  amount 
is  used  for  PHA-owned  units  assisted  in 
the  rental  voucher,  rental  certificate, 
and  moderate  rehabilitation  units. 
Column  A  and  colimm  B  fee  amounts 
are  not  used  for  PHA-owned  units. 

(e)  Fees  for  Units  Under  Portability. 
The  on-going  fee  amounts  used  for 
reimbursing  receiving  PHAs  for  all 
portable  units  (not  absorbed  by  the 
receiving  PHA)  will  be  determined  by 
using  the  monthly  per  unit  on-going 
administrative  fee  amounts  in  column  B 
for  the  PHA. 

The  receiving  PHA  administering  the 
portable  housing  choice  voucher 
receives  80  percent  of  the  column  B 
amount  and  the  initial  PHA  receives  20 
percent  of  the  column  B  amount. 


(f)  Future  year  publication  date.  For 
subsequent  fiscal  years.  HUD  will 
publish  an  aimual  notice  in  the  Federal 
Register  establishing  the  monthly  per 
unit  fee  amounts  for  use  in  determining 
the  on-going  administrative  fees  for 
PHAs  operating  the  housing  choice 
voucher  program  and  moderate 
rehabilitation  program  in  each 
metropolitan  and  each  non-metropolitan 
fair  market  rent  area  for  that  Federal 
fiscal  year.  The  aimual  change  in  the 
per-unit-month  fee  amounts  will  be 
based  on  changes  in  wage  data  or  other 
objectively  measurable  data,  as 
determined  by  HUD,  that  reflect  the 
costs  of  administering  the  program. 

The  amounts  in  the  schedule 
published  in  the  Federal  Register  will 
not  reflect  the  authority  given  to  HUD 
to  increase  the  fee  if  necessary  to  reflect 
extraordinary  expenses  such  as  the 
higher  costs  of  administering  small 
programs  and  programs  operating  over 
large  geographic  areas  or  expenses 
incurred  because  of  difficulties  some 
categories  of  femilies  are  having  in 
finding  appropriate  housing.  HUD  will 
consider  PHA  requests  for  such 
increased  administrative  fees. 
Furthermore,  the  amounts  will  not 
include  preliminary  fees. 

IV.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  and  have  been 
assigned  0MB  control  number  2577- 
0149.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 


Environmental  Impact 

In  accordance  with  24  CFR  50.19(c)(6) 
of  the  HUD  regulations,  the  policies  and 
procedures  contained  in  this  notice  set 
forth  rate  determinations  and  related 
external  administrative  requirements 
and  procedures  which  do  not  constitute 
a  development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites,  and  therefore  are 
categorically  excluded  from  the 
requirements  of  the  national 
Enviroimiental  Policy  Act. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (captioned 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  fit)m  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  State  law.  unless 
the  relevant  requiremepts  of  section  6  of 
the  Executive  Order  are  met.  None  of 
the  provisions  in  this  notice  will  have    . 
federalism  implications  and  they  will 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order.  As  a  result,  the  notice  is  not 
subject  to  review  under  the  Order 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
14.850. 

Dated:  May  29.  2001. 

Gloria  Cousar. 

Acting  General  Deputy.  Assistant  Secretary 
for  Public  and  Indian  Housing. 

BiLUNG  COOC  4310-33-P     " 
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DEPARTMENT  OF  EDUCATION 

[CFDA  Nos:  84.044  and  84.066] 

Office  of  Postsecondary  Education 

Talent  Search  and  Educational 
Opportunity  Centers  Programs 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  2002  and 
Notice  of  Technical  Assistance 
Workshops. 

Purpose  of  Programs 

The  Talent  Search  Program  provides 
grants  to  enable  applicants  to  conduct 
projects  designed  to  (1)  identify 
qualified  youths  with  potential  for 
education  at  the  postsecondary  level, 
and  encourage  such  youths  to  complete 
secondary  school  and  to  undertake  a 
program  of  postsecondary  education;  (2) 
publicize  the  availability  of  student 
financial  assistance  available  to  persons 
who  pursue  a  program  of  postsecondary 
education;  and  (3)  encourage  persons 
who  have  not  completed  programs  of 
education  at  the  secondary  or 
postsecondary  level,  but  who  have  the 
ability  to  complete  such  programs,  to 
reenter  such  programs. 

The  Educational  Opportunity  Centers 
Program  provides  grants  to  conduct 
projects  designed  (1)  to  provide 
information  with  respect  to  finemcial 
and  academic  assistance  available  for 
individuals  desiring  to  pursue  a 
program  of  postsecondary  education; 
and  (2)  to  provide  assistance  to  such 
persons  in  applying  for  admission  to 
institutions  at  which  a  program  of 
postsecondary  education  is  offered, 
including  preparing  necessary 
applications  for  use  by  admissions  and 
financial  aid  officers. 

Eligible  Applicants:  Institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  institutions,  agencies, 
and  organizations,  and,  in  exceptional 
cases,  secondary  schools  if  there  are  no 
other  applicants  capable  of  providing  a 
Talent  Search  or  Educational 
Opportunity  Centers  project  in  the 
proposed  target  area. 

Applications  Available:  August  1, 
2001. 

Deadline  for  Transmittal  of 
Applications:  September  28,  2001— 
Educational  Opportunity  Centers 
Program;  October  19,  2001— Talent 
Search. 

Deadline  for  Intergovernmental 
Review:  November  28,  2001 — 
Educational  Opportimity  Centers 
Program;  December  19,  2001— Talent 
Search  Program. 

Estimated  Available  Funds:  The 
Administration  has  requested 


$125,532,000  for  the  Talent  Search 
Program  and  $37,890,000  for  the 
Educational  Opportunity  Centers 
Program  for  FY  2002.  The  actual  level 
of  funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process 
before  the  end  of  the  fiscal  year,  if 
Congress  appropriates  funds  for  these 
programs. 

Estimated  Range  of  Awards: 
$190,000-$553,000  for  year  1  of  a  Talent 
Search  project;  $190,000-$953,0D0  for 
year  1  of  an  Educational  Opportunity 
Centers  project. 

Estimated  Average  Size  of  Awards: 
$317,000  for  the  Talent  Search  Program; 
$421,000  for  the  Educational 
Opportunity  Centers  Program. 

Estimated  Number  of  Awards:  396  for 
the  Talent  Search  Program;  90  for  the 
Educational  Opportunity  Centers 
Program. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months  for 
both  the  Talent  Search  and  Educational 
Opportunity  Centers  Programs. 

Page  Limit  for  Talent  Search  and 
Educational  Opportunity  Centers 
Programs:  Tlie  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  100 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all   • 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34  CFR  parts  74,  75.  77.  79,  82,  85,  86, 
97,  98,  and  99;  and  (b)  The  regulations 
for  the  Talent  Search  program  in  34  CFR 
part  643  and  the  regulations  for  the 
Educational  Opportunity  Centers 
Program  in  34  CFR  part  644. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  ft^e):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  fi«e):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  No. 
84.044  (Talent  Search)  or  CFDA  No. 
84.066  (Educational  Opportunity 
Centers). 

Technical  Assistance  Workshops:  We 
will  conduct  10  technical  assistance 
workshops  for  these  programs.  At  these 
workshops.  Department  of  Education 
staff  will  assist  prospective  applicants 
in  developing  proposals  and  will 
provide  budget  information  regarding 
these  programs.  The  dates  and  sites  for 
the  technical  assistance  workshops, 
which  will  be  held  in  August,  will  be 
posted  on  the  TRIO  Web  site  in  June. 
The  TRIO  Web  site  is:  http:// 
www.ed.gov/offices/OPE/HEP/trio 

Assistance  to  Individuals  With 
Disabilities  at  the  Technical  Assistance 
Workshops 

The  technical  assistance  workshops 
sites  are  accessible  to  individuals  with 
disabilities.  If  you  will  need  an  auxiliary 
aid  or  service  to  participate  in  the 
workshop  (e.g..  interpreting  service, 
assistive  listening  device,  or  materials  in 
an  alternative  format),  notify  one  of  the 
contact  persons  listed  under  For  Further 
Information  Contact  at  least  two  weeks 
before  the  scheduled  workshop  date. 

For  Further  Information  Contact: 
Talent  Search  Program:  Clinton  Black, 
Federal  TRIO  Programs,  U.S. 
Department  of  Education,  1990  K  Street. 
NW,  Suite  7000,  Washington,  DC 
20006-8510.  Telephone:  (202)  502-7600 
or  via  Internet:  TRIO@ed.gov; 
Clinton.Black@ed.gov. 

Educational  Opportunity  Centers 
Program:  Margaret  A.  Wingfield,  Federal 
TRIO  Programs.  U.S.  Department  of 
Education,  1990  K  Street,  NW,  Suite 
7000,  Washington.  DC  20006-8510. 
Telephone:  (202)  502-7600  or  via 
Internet:  TRIO@ed.gov; 
Margaret.Wingfield@ed.gov. 
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If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  prograin  contact  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
ED  Pubs.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov// 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  ft-ee,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 


Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1070a-l  1 
and  20  U.S.C.  1070a-12  for  the  Talent  Search 
Program;  and  20  U  S.C.  107ea-16  for  the 
Educational  Opportunity  Centers  Program. 

Dated:  )une  6,  2001. 

Maureen  A.  McLaughlin. 

Deputy  Assistant  Secretary  for  Policy. 
Planning,  and  Innovation,  Office  of 
Postsecondary  Education. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Radiological  Emergency 
Preparedness:  Exercise  Evaluation 
Methodology 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  proposes 
to  revise  the  Radiological  Emergency 
Preparedness  Exercise  Manual  {REP-14) 
dated  September  1991  by  adopting  the 
six  Exercise  Evaluation  Areas  described 
in  this  notice  in  place  of  the  33  REP- 
14  Objectives  that  are  set  out  in  Section 
D  of  REP-14.  If  the  Exercise  Evaluation 
Areas  described  in  this  notice  are 
adopted,  Radiological  Emergency 
Preparedness  exercises  conducted 
pursuant  to  44  CFR  350.9  will  be 
evaluated  against  the  criteria  set  out  in 
this  notice.  The  proposed  firequency 
with  which  each  of  the  proposed 
Exercise  Evaluation  Areas  will  be 
evaluated  is  also  contained  in  this 
notice.  Adoption  of  the  proposed 
changes  to  REP-14  will  render  a 
companion  manual  entitled 
.  Radiological  Emergency  Preparedness 
Exercise  Evaluation  Methodology  (REP- 
15)  (^ted  September  1991  obsolete.  If 
the  proposed  changes  to  REP-14  are 
adopted,  FEMA  plans  to  rescind  REP-15 
and  utilize  a  new  form  entitled 
"Evaluation  Module"  to  docimient 
evaluations.  We  invite  comments  on  the 
Exercise  Evaluation  Areas  and  the 
proposed  frequency  for  exercising  each 
area  and  the  Evaluation  Module  form. 
DATES:  FEMA  must  receive  comments 
on  or  before  August  10,  2001. 

ADDRESSES:  You  may  submit  your 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840,  Washington,  DC 
20472,  or  send  them  by  e-mail  to 
niles@fema.gov.  Please  reference  "REP 
Exercise  Evaluation  Areas"  in  the 
subject  line  of  vour  e-mail  or  comment 
letter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Quinn,  Chief,  Radiological 
Emergency  Preparedness  Branch, 
Chemical  and  Radiological 
Preparedness  Division,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472; 
telephone:  (202)  646-3664,  or  e-mail: 
vanessa.quinn@fema.gov,  or  Nathan  S. 
Bergerbest,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  telephone:  (202) 


646-2685,  or  (e-mail) 
nathan.  bergerbest@fema  .gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  proposes  to  revise  the 
Radiological  Emergency  Preparedness 
Exercise  Manual  (REP-14)  ^  dated 
September  1991  by  adopting  the  six 
Exercise  Evaluation  Areas  described  in 
this  notice  and  deleting  the  thirty-three 
REP-14  Objectives  that  are  set  out  in 
Section  D  of  REP-14.  If  the  Exercise 
Evaluation  Areas  described  in  this 
notice  are  adopted.  Radiological 
Emergency  Preparedness  exercises 
conducted  pursuant  to  44  CFR  350^.9 
will  be  evaluated  against  the  criteria  set 
out  in  this  notice.  ^ 

Adoption  of  the  proposed  changes  to 
REP-14  will  render  a  companion 
manual  entitled  Radiological  Emergency 
Preparedness  Exercise  Evaluation 
Methodology  (REP-15)  dated  September 
1991  obsolete.  If  the  proposed  changes 
to  REP-14  are  adopted,  FEMA  plans  to 
rescind  REP-15  and  utilize  a  new  form 
entitled  "Evaluation  Module"  to 
document  evaluation  activities.  The 
rescission  will  be  effective  on  the  same 
date  upon  which  the  changes  to  REP-14 
are  effective  and  the  Evaluation  Module 
form  will  be  effective  on  the  same  date. 
We  invite  comments  on  the  Exercise 
Evaluation  Areas  and  the  proposed 
frequency  for  exercising  each  area  and 
the  Evaluation  Module  form. 

Background  on  Exercise  Evaluation 

FEMA,  through  its  Radiological 
Emergency  Preparedness  Program  (REP) 
conducts  exercises  to  evaluate  the 
ability  of  Offsite  Response 
Organizations  (OROs)  to  respond  to  an 
emergency  involving  a  commercial 
nuclear  power  plant.  These  exercises  are 
conducted  in  accordance  with  FEMA 
regulations,  which  appear  in  44  CFR 
part  350.3  Although  §  350.9  is  the 
portion  of  Part  350  that  primarily  speaks 
to  exercises,  it  does  not  specifically 
address  the  standards  under  which 
exercises  are  to  be  conducted  and 


'  FEMA  is  planning  to  consolidate  REP-14  into  a 
new  reference  book.  The  contents  of  REP-14. 
including  any  changes  resulting  from  final  action 
on  the  issues  discussed  in  this  notice,  will  be 
incorporated  into  this  new  reference  book.  At  this 
time,  we  are  proposing  to  revise  not  withdraw  REP- 
14.  We  expect  to  formally  withdraw  REP-14  when 
the  new  reference  book  is  available. 

^  Adoption  of  the  proposed  Evaluation  Criteria 
will  also  render  much  of  §C.2  of  REP-14  obsolete. 
Pages  C.2-3  and  C.2^  of  REP-14  speak  to  the 
frequency  with  which  particular  REP-14  objectives 
will  be  exercised.  FEMA  proposes  to  adopt  the 
Federal  Exercise  Evaluation  Matrix,  which  appears 
later  in  this  document  as  Table  2  in  place  of  the 
exercise  objective  groupings  which  appear  on  Pages 
C.2-3  and  C-2.4  of  REP-14. 

3  The  preamble  to  44  CFR  part  350  is  pubUshed 
at  48  PR  44332  (September  28. 1983). 


performance  is  to  be  evaluated.  These 
standards  are  addressed  in  44  CFR 
350.5(a)  which  states: 

Section  50.47  of  (the  Nuclear  Regulatoi7 
Commission's]  Emergency  Planning  Rule  [10 
CFR  Parts  50  (Appendix  E]  and  70  as 
amended  and  the  joint  FEMA-Nuclear 
Regulatory  Commission  Criteria  for 
Preparation  and  Evaluation  of  Radiological 
Response  Plants  and  Preparedness  In 
Support  of  Nuclear  Power  Plants  (NUREG- 
0654/FEMA  REP-1,  Rev  1  November,  1980) 
*   *   *  are  to  be  used  in  reviewing,  evaluating 
and  approving  State  and  local  radiological 
emergency  plans  and  preparedness  and  in 
making  any  findings  and  determinations  with 
respect  to  the  adequacy  of  the  plans  and  the 
capabilities  of  state  and  local  government  to 
implement  them.  Both  the  planning  and 
preparedness  standards  and  i^lated  criteria 
contained  in  NUREG-0654/FEMA  REF-1, 
Rev.  1  are  to  be  used  by  FEMA  and  the 
(Nuclear  Regulatory  Commission]  in 
reviewing  and  evaluating  State  and  local 
government  radiological  emergency  plans 
and  preparedness.'' 

Planning  Standard  N  of  NUREG- 
0654/FEMA  REP  1,  Rev.  1  addresses  the 
conduct  of  exercises.  The  Planning 
Standard  states  that  "Periodic  exercises 
are  (will  be)  conducted  to  evaluate 
major  portions  of  emergency  response 
capabilities  *   *  *  and  deficiencies 
identified  as  a  result  of  exercises  *  *  * 
are  (will  be)  corrected."  Evaluation 
criterion  l.a  defines  an  exercise  as  "an 
event  that  tests  the  integrated  capability 
and  a  major  portion  of  the  basic 
elements  existing  within  emergency 
preparedness  plans  and  organizations." 

Tne  Planning  Standard  N  criteria 
contain  several  requirements  for 
exercises.  All  exercises  must  simulate 
an  emergency  that  results  in  offsite 
radiological  emergency  releases,  which 
would  require  response  by  offsite 
authorities.  Scenarios  should  be  varied 
from  year  to  year  and  conducted  imder 
various  weather  conditions;  some 
exercises  or  drills  should  be 
imaimoimced.^  In  other  respects,  the 
Planning  Standard  N  criteria 
contemplate  that  exercises  will  be 
conducted  as  set  forth  in  Nuclear 
Regulatory  Commission  and  FEMA 
rules  and  in  exercise  evaluation 
guidance.^ 

In  September  1991,  FEMA  published 
the  current  exercise  evaluation 
guidance,  which  is  REP-14.  REP-14 


*  See  also.  44  CFR  350.13(a)  which  states  in 
relevant  part  "The  basis  upon  which  IFEMAj  makes 
the  determination  for  withdrawal  of  approval  [of  a 
State  or  local  radiological  emergency  plan)  is  the 
same  basis  used  in  reviewing  plans  and  exercises, 
i.e.  the  planning  standards  and  related  criteria  in 
NUREC  0654/FEMA  REP-1,  Rev.  1.  " 

^  See,  Planning  Standard  N.  evaluation  criteria  l.a 
and  l.b 

*  See,  Planning  Standard  N,  evaluation  criteria  l.a 
(rules)  and  3  (exercise  evaluation  guidance). 
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established  a  series  of  33  objectives 
(REP-14  Objectives)  that  interpret  and 
apply  the  guidance  contained  in 
NUREG-0654/FEMA  REP-1,  Rev.  1.  A 
companion  document,  REP-15 
contained  a  series  of  forms  and 
checklists  keyed  to  the  33  REP-14 
Objectives  for  use  by  exercise  evaluators 
in  docimienting  performance.  FEMA 
circulated  both  documents  for  public 
comment.^ 

REP-14  also  established  the  frequency 
with  which  each  of  the  objectives  would 
be  demonstrated  in  exercises.  The  33 
REP-14  Objectives  were  divided  into 
three  groups.  Thirteen  objectives  in  the 
first  group  would  need  to  be 
demonstrated  in  every  exercise.  Nine 
objectives  in  the  second  group  should 
be  demonstrated  in  every  exercise  by 
some  but  not  all  responding 
organizations  as  the  scenario  dictates, 
provided  that  all  responding 
organizations  must  demonstrate  the 
objective  once  every  six  years.  Another 
eleven  objectives  must  be  demonstrated 
once  every  six  years.* 

Strategic  Review  Process 

In  June  1996,  the  Director  of  the 
Federal  Emergency  Management  Agency 
initiated  a  strategic  review  of  the  REP 
Program.  This  review  was  announced  in 
the  Federal  Register  in  June  1996  and 
suggestions  for  improvement  in  the  REP 
Program  were  solicited  from  the  public. 
The  respondents  raised  180  issues. 
Seventy  comments  specifically 
addressed  the  conduct  of  exercises. 
Many  commenters  suggested  that  FEMA 
make  exercise  evaluation  criteria 
outcome-based  and  less  prescriptive. 
These  commenters,  representing  States, 
local  governments,  and  industry, 
suggested  that  evaluations  should  stress 
successful  completion  of  basic  health 
and  safety  objectives,  with  the  specifics 
of  accomplishing  this  left  up  to  the 
OROs. 

The  comments  were  turned  over  to  a 
Strategic  Review  Steering  Committee  for 
review. «  Due  to  the  large  number  of 
comments  received  on  the  conduct  of 
exercises,  the  Strategic  Review  Steering 
Committee  commissioned  a  concept 
paper  on  exercise  streamlining.  The 
concept  paper  was  released  to  the 


'On  March  27,  1991.  FEMA  noticed  the 
availability  for  REP-14  and  REP-15  for  public 
comment  in  the  Federal  Register  |56  FR  12734).  It 
responded  to  public  comments  in  a  third 
publication,  REP-18.  See.  57  FR  4880  (February  10, 
1992)  corrected  by  57  FR  10956  (March  31,  1992). 

»  See.  REP-14,  pages  C-2.3  to  C-2.4. 

*The  Strategic  Review  Steering  Committee  was 
composed  of  federal  employees  from  FEMA 
headquarters,  FEMA  regional  offices  and  the 
Nuclear  Regulatory  Commission. 


public  "•  and  comments  were  received 
at  stakeholder  meetings  in  St.  Louis,  San 
Francisco  and  Washington  IX]  in 
1997." 

The  concept  paper  identified  several 
key  issues  for  further  consideration. 

•  REP-14  and  REP-15  should  be 
revised  to  support  a  "results  oriented" 
exercise  evaluation  process. 

•  REP  exercises  should  concentrate 
on  radiological  issues. 

•  REP-14  and  REP-15  could  be 
streamlined  by  combining  similar 
objectives  and  points  of  review  without 
harming  the  evaluation  process. 

•  REP-14  and  REP-15  are  out  of  date 
due  to  changes  in  federal  regulations, 
guidance  and  terminology. 

•  The  required  demonstration 
frequency  of  objectives  should  be 
reevaluated.  Some  objectives  should  be 
demonstrated  more  frequently  and 
others  less  frequently. '^ 

On  September  9,  1998,  FEMA 
published  the  draft  final 
recommendations  of  the  Strategic 
Review  Steering  Committee  for  public 


'"The  concept  paper  can  be  reviewed  at  Http:// 
www.fema.gov/pte/rep/exercise.htm  (viewed  on 
May  22.  2001). 

"The  transcripts  of  the  three  public  meetings  can 
be  reviewed  at  http://www.fema.gov/pte/rep/ 
trans.htm  (viewed  on  May  22,  2001). 

'2  FEMA  is  proposing  to  address  each  of  these 
issues  through  the  changes  described  in  this  notice. 
Other  issues  identified  in  the  concept  paper  will 
not  be  addressed  through  this  notice.  The  concept 
paper  observed  that  some  aspects  of  radiological 
emergency  preparedness  can  be  demonstrated 
separate  and  apart  frtjm  the  exercise.  It  suggested 
that  FEMA  should  provide  guidance  on  when  "out 
of  sequence"  demonstrations  are  permissible. 
FEMA  has  issued  a  policy  statement  on  this  issue 
which  was  made  effective  October  1, 1999.  The 
policy  statement  may  be  viewed  at  http:// 
www.fema.gov/pte/rep/fnlpl-3.htm  (viewed  May  30, 
2001).  The  concept  paper  also  observed  that  some 
aspects  of  radiological  emergency  preparedness  are 
satisfactorily  demonstrated  by  actual  responses,  to 
disasters  and  emergencies  or  through  other 
exercises  in  which  OROs  participate  and  credit 
should  be  given  for  demonstrated  performance 
outside  of  a  REP  exercise.  FEMA  is  still  considering 
this  issue.  The  concept  paper  suggested  that  FEMA 
should  explore  alternative  approaches  to  evaluating 
emergency  preparedness  in  addition  to  exercises. 
For  example,  it  is  suggested  that  maintenance  and 
calibration  of  equipment  that  must  be  maintained 
under  a  radiological  emergency  response  plan,  can 
and  should  be  verified  separate  and  apart  from  an 
exercise.  FEMA  currently  requires  that  OROs  certify 
that  various  aspects  of  the  radiological  emergency 
response  plans  are  functional  through  an  "Annual 
Letter  of  Certification."  FEMA  reserves  the  right  to 
audit  an  ORO's  representations  in  the  Annual  Letter 
of  Certification.  Some  of  the  evaluation  criteria 
contained  in  NUREG-0654/FEMA  REP-1 ,  Rev.  1 
will  not  be  exercised  under  the  proposed  Exercise 
Evaluation  Areas  described  in  this  notice.  This  is 
because  these  criteria  are  most  appropriately 
verified,  in  FEMA's  judgment,  through  the  Annual 
Letter  of  Certification  and  audits  pursuant  thereto. 
The  concept  paper  recommended  that  FEMA 
expand  its  program  of  staff  assistance  visits  to 
regularly  provide  feedback  on  emergency 
preparedness  issues.  FEMA  is  expanding  this 
program. 


comment.  Recommendation  1.1 
addressed  the  33  REP-14  Objectives. 
The  Strategic  Review  Steering 
Committee  noted: 

Exercises  are  currently  evaluated  in  an 
"objective  based  format."  •   •   *  This  system 
is  very  structured  and  leaves  little  latitude  for 
satisfying  the  objective  by  alternate  means. 
Stakeholders  have  identified  the  obvious 
similarities  between  objectives.  Experience  in 
exercise  evaluations  indicates  that  several 
objectives  can  easily  be  combined,  and  others 
deleted,  without  weakening  the  evaluation 
process.  *   •   •  (We  recommend]  the 
consolidation  of  current  objectives  into 
'   *   *  six  Evaluation  Areas  *   *   *  These 
Evaluation  Areas  would  be  established  to 
support  a  "results  oriented"  evaluation 
process.  Results  oriented  evaluation  allows 
FEMA  to  focus  on  the  outcome  of  actions 
taken  by  players  in  the  implementation  of 
their  plans  and  procedures.  This  approach 
will  give  the  exercise  players  more  latitude 
to  reach  the  desired  results.  Evaluators  would 
then  concentrate  on  the  results  of  an  exercise 
activity,  not  on  the  steps  taken  to  arrive  at 
a  result.  Within  each  Evaluation  Area, 
objectives  would  be  combined  and 
duplicative  Points  of  Review  would  be 
eliminated."" 

The  Strategic  Review  Steering  Committee 
recommended  the  consolidation  of  29  of  the 
33  REP-14  Exercise  Objective  into  six 
Exercise  Evaluation  Areas  with  sub-criteria. 
It  also  recommended  the  elimination  of  four 
of  the  REP-14  Objectives.'* 

Recommendation  1.2  addressed  the 
frequency  of  demonstrations.  The  frequency 
for  exercising  each  of  the  evaluation  areas 
and  sub  criteria  was  set  out  in  a  table  which 
accompanied  Recommendation  1.2.'* 

Respondents  to  FEMA's  request  for  public 
comment  generally  favored 
Recommendations  1.1  and  1.2.'*  On  March 


'3  63  Fed.  Reg.  48225  (September  9.  1998). 

'•These  were  REP-14  Objectives  23.  31,  32  and 
33.  FEMA  is  proposing  to  eliminate  REP-14 
Objectives  23  and  31  in  their  entirety.  Objective  23 
tested  the  ORO's  ability  to  identif\'  and  utiUze 
federal  and  voluntary  agency  resources.  FEMA 
plans  to  take  lead  responsibility  for  identifying 
available  federal  resources.  The  decision  on 
whether  to  use  these  resources  belongs  to  the  ORG. 
A  determination  of  whether  the  ORO  is  effectively 
utilizing  voluntary  agency  resources  is  more 
appropriately  made  in  reviewing  the  ORO's  plans. 
Objective  31  tested  the  ORO's  ability  to  evacuate 
non-essential  personnel  from  the  nuclear  power 
plant  site.  We  have  concluded  that  the  emergency 
preparedness  benefit  of  evaluating  this  capability 
separate  and  apart  from  the  capability  to  evacuate 
members  of  the  general  public  is  negligible. 
However,  Objectives  32  (demonstrate  the  capability 
to  carry  out  emergency  response  functions  in  an 
unannounced  exercise  or  drill)  and  33  (demonstrate 
the  capability  to  carry  out  emergency  response 
functions  during  an  off-hours  drill  or  exercise)  are 
not  proposed  for'elimination.  These  REP-14 
Objectives  would  be  folded  into  Exercise  Evaluation 
Area  5.a.2.  which  provides  for  an  unannounced 
drill  of  an  incident  requiring  urgent  response  action 
by  ORO's  (also  known  as  a  "fast  breaker").  The  drill 
may  occur  during  off-hours. 

'^63  Fed.  Reg.  58226-58227  (September  9.  1996). 
"A  compilation  of  comments  and  the  Strategic 
Review  Steering  Committee's  response  appears  on 
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25,  1999,  the  strategic  review 
recommendations,  including 
Recommendations  1.1  and  1.2  were  turned 
over  to  the  REP  Program  by  Kay  C.  Goss. 
GEM,  Associate  Director  for  Preparedness, 
Training  and  Exercises  for  further 
consideration.  Tliis  notice  addresses  the 
proposed  implementation  of 
Recommendations  1.1  and  1.2. 

Implementation  of  Strategic  Review  Steering 
Committee  Recommendatioo  1.1 

FEMA  proposes  to  implement 
Recommendation  1.1  through  adoption  of  the 
Ebcercise  Evaluation  Areas  described  in  this 
notice.  Two  drafts  of  the  Exercise  Evaluation 
Area  have  already  been  released  for  public 
comment  on  the  REP  website.  The  first  draft 
was  released  in  November  1999.  These 
comments  and  responses  from  the  drafting 
group  have  been  placed  on  the  REP 
website."  A  second  draft  was  released  in 
March  2000.  i» 

During  the  fall  of  2000,  FEMA  conducted 
pilot  tests  of  the  six  draft  Exercise  Evaluation 
Areas  at  four  nuclear  power  plants  in 
different  FEMA  regions.  A  Pilot  Evaluation 
Team,  comprised  of  REP  Regional  Assistance 
Gommittee  Chairs  and  FEMA  headquarters 
REP  staff,  observed  and  assessed  the  pilot 
exercises.  The  team  was  instructed  to 
identify  any  evaluation  areas  that  needed 
revision,  ft  was  also  asked  to  consider 
whether  the  new  evaluation  methodology 
provided  an  equal  if  not  more  robust  review 
of  State  and  local  emergency  response  plans 
and  procediu^s  than  the  objective  "checklist 
approach." 

The  conclusions  drawn  by  the  Pilot 
Evaluation  Team  are  consistent  with  the 
comments  FEMA  has  received  since  the 
inception  of  the  strategic  review  process. 
Based  upion  these  comments  and  reports  from 
the  Pilot  Evaluation  Team,  FEMA  has 
concluded: 

•  The  current  REP-14  and  REP-15 
evaluation  methodology  resulted  in 
predictable  exercises,  judged  against 
checklists;  exercises  under  the  proposed 
criteria  will  be  based  on  emergency  response 
plans,  not  the  checklists,  and  should 
facilitate  better  coordination, 
communication,  decisionmaking  and 
implementation. 

•  Utilization  of  the  new  methodology  will 
facilitate  the  introduction  of  more 
challenging  scenarios  geared  to  the  particular 
community  being  evaluated.  U  will  reduce 
the  artificiality  of  exercises  and  more  closely 
replicate  responses  to  real  incidents. 

•  The  proposed  methodology,  which 
focuses  on  results,  will  increase  ORO 
enthusiasm  for  exercise  participation  and 
substantially  reduce  the  perception  that  the 
evaluators  are  nit-picking  performance. 

•  The  proposed  methodology  is  more 
demanding  on  evaluators  than  the  current 
checklists.  It  requires  that  they  explain  in 
narrative  form  what  was  observed  and 
whether  performance  was  adequate.  This  will 


the  REP  Internet  site,  http://www.fewa.gov/pte/rep/ 
fmalrecclO  99.doc  (visited  May  22.2001). 

< '  http://www.feina.gov/pte/rep/conunents.doc 
(viewed  May  22,  2001). 

^'  http://www.fema.gov/pte/tep/recini.htm 
(viewed  May  22.  2001). 


result  in  more  effective  communication 
between  evaluators  and  OROs  about  exercise 
issues  and  plan  shortcomings.  It  will  also 
provide  the  REP  Program  with  better  data 
from  which  to  draw  conclusions  about 
emergency  preparedness  on  a  national  level. 

•  Emergency  preparedness  can  be 
significantly  enhanced  through  better 
focused  exercise  evaluation  criteria,  coupled 
with  FEMA's  renewed  emphasis  on  the 
Annual  Letter  of  Geriification  and  more 
frequent  staff  assistance  visits. 

Highlights  of  the  Proposed  Exercise 
Evaluation  Areas 

Evaluation  Area  1 — Emergency  Operations 
Management 

Evaluation  Area  1  has  five  sub-elements: 
(a)  mobilization,  (b)  facilities,  (c)  direction 
and  control,  (d)  communications  equipment 
and  (e)  equipment  and  supplies  to  support 
operations. 

Criterion  l.a.l  requires  that  the  OROs  use 
effective  procedures  to  alert,  notify  and 
mobilize  emergency  personnel  and  activate 
facilities  in  a  timely  manner.  One  of  the  more 
difficult  issues  to  arise  ft°om  the  strategic 
review  is  how  OROs  demonstrate  their 
twenty-four  hour  staffing  capability  in  an 
exercise.  The  evaluation  criteria  associated 
with  Planning  Standard  "A"  of  NUREG- 
0654/FEMA  REP-1,  Rev.  1  require  that  "each 
principal  organization  shall  be  capable  of 
continuous  (twenty-four-hour)  operations  for 
a  protracted  period."  '^  These  criteria  also 
require  that  each  State  and  local  response 
organization  be  capable  of  twenty-four-hour 
emergency  response.^" 

REP-14  Objective  30.1,  which  implements 
these  criteria,  presently  requires  all  agencies 
responsible  for  providing  twenty-four-hour 
staffing  demonstrate  a  shift  change  once 
every  six  years.  The  shift  change  is 
demonstrated  by  providing  a  "one-for-one 
replacement ...  of  key  staff  responsible  for 
communications,  direction  and  control  of 
operations,  alert  and  notification  for  the 
public  and  the  media,  radiological 
monitoring,  protective  response  and  medical 
and  public  health  support."  ^' 

REP-14  Objective  30.2  requires  that 
outgoing  staff  members  should  demonstrate 
their  capability  to  brief  their  replacements  on 
the  current  status  of  the  simulated 
emergency.  The  purpose  of  this 
demonstration  is  to  assure  that  the  transition 
from  the  outgoing  to  incoming  shift  is 
accomplished  without  discontinuity  in 
operations. 

The  dissatisfaction  within  the  REP 
community  about  Objective  30  seems  to  stem 
from  time  constraints  associated  with  the 
exercise.  OROs  will  bring  a  second  shift 
(often  composed  of  volunteers  who  must  take 
time  away  from  other  responsibilities)  in  for 
the  exercise,  only  to  discover  that  there  is 
little  time  left  in  the  exercise  for  the  second 
shift  to  actually  demonstrate  their 
capabilities. 

FEMA  is  sympathetic  to  the  dissatisfaction 
with  the  present  approach.  However,  we  are 
equally  uneasy  about  simply  eliminating  the 


shift  change  requirement.  NUREG-0654/ 
FEMA  REP-1,  Rev.  1,  requires  that  we  verify 
that  response  organizations  have  sufficient 
trained  people  in  the  key  positions  to 
perform  twenty-four-hour  operations. 
Moreover,  we  are  concerned  that  our  present 
approach  offers  those  on  the  second  and  the 
third  shift  little  opportunity  to  train  for  a  real 
emergency  through  exercise  participation. 

Our  proposed  criterion  l.a.l  eliminates  the 
requirement  that  OROs  demonstrate  a  shift 
change  once  every  six  years.  In  order  to 
assiue  that  OROs  have  sufficient  staffing  to 
support  twenty-four  hour  operations,  we 
propose  that  the  exercise  evaluators  inspect 
the  procedures  for  twenty-four  hour  staffing 
at  each  facility  and  a  staff  roster  to  determine 
whether  the  response  organization  has 
identified  the  necessary  personnel  to  carry 
out  critical  functions.  These  critical  functions 
are  the  same  functions  named  in  REP-14 
Objective  30.1.  The  inspection  would  occur 
during  each  exercise.^^  This  approach  is 
consistent  with  Planning  Standard  "A"  of 
NUREG-0654/FEMA  REP-1,  Rev.  1.  and  its 
associated  criteria.  Neither  requires  the 
demonstration  of  a  shift  change. 

However  our  consideration  of  the  shift 
change  issue  leaves  us  mindful  of  the  need 
to  assure  that  key  personnel  on  the  off-hours 
shifts  can  perform  as  well  as  the  primary 
responders.  Without  an  opportunity  to 
observe  the  performance  of  these  personnel 
in  an  exercise,  we  are  uncertain  about 
whether  the  key  personnel  on  the  off-hours 
shifts  can  perform  up  to  the  standard  that 
those  who  regularly  exercise  do.  Moreover, 
we  are  concerned  that  our  present  exercise 
approach  denies  those  in  key  positions  on 
off-hours  shifts  an  opportunity  to  train 
through  meaningful  exercise  participation. 

For  this  reason,  FEMA  is  inclined  to 
require  that  OROs  demonstrate  their  twenty- 
four  hour  response  capability  by  alternating 
the  personnel  that  participate  in  the  biennial 
exercises  ft'om  among  the  shifts.^^  For 
example,  the  first  biennial  exercise  of  each 
six  year  cycle  might  involve  personnel  from 
the  first  twelve-hour  shift.  The  second 
biennial  exercise  in  the  six  year  cycle  would 
involve  personnel  from  the  second  twelve- 
hour  shift.  The  third  biennial  exercise  in  the 
six  year  cycle  would  involve  personnel  from 
the  third  shift  (if  the  ORO  uses  three  shifts 
in  its  plan)  or  the  first  shift  (if  the  ORO  uses 
two  shifts  in  its  plan)  This  would  provide  an 
opportunity  for  the  key  personnel  on  all 
shifts  to  have  an  opportunity  to  train  by 
participating  iaan  exercise  as  well  as  an 
opportunity  for  FEMA  to  evaluate  the 
performance  of  all  of  the  individuals  who 
will  play  key  roles  in  an  actual  response. 


>"  Planning  Standard  A,  evaluation  criterion  A.4. 
'"Planning  Standard  A.  evaluation  criterion  A.l.e 
'<  REP-14  page  D.30-1 


"  Additional  assurance  that  OROs  have  sufficient 
trained  personnel  to  support  twenty-four-hour 
response  and  operations  is  contained  in  the  Annual 
Letter  of  Certification.  FEMA  may  audit  the  OROs 
representations  in  the  Annual  Letter  of 
Certification. 

"  We  define  key  positions  in  this  proposal  in  the 
same  way  that  they  are  defined  in  REP-14  Objective 
30.1,  i.e.  communications,  direction  and  control  of 
operations,  alert  and  notification  of  the  public, 
accident  assessment,  information  for  the  public  and 
the  media,  radiological  monitoring,  protective 
response,  and  medical  and  public  health  support 
functions. 
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We  recognize  that  a  limited  number  of  key 
personnel,  such  as  a  county  Emergency 
Management  Director,  intend  to  remain 
involved  in  an  actual  emergency  response  on 
a  twenty-four-hour  basis  until  the  incident  is 
resolved.  We  are  prepared  to  accommodate 
the  participation  of  these  individuals  in 
every  exercise,  but  expect  that  each  will  have 
their  designated  successor  participate  in  the 
exercise.  An  exercise  scenario  might  provide 
that  a  county  Emergency  Management 
Director  is  unable  to  perform  his  or  her 
duties  and  an  alternate  must  step  in  to  take 
over  the  operation. 

FEMA  believes  it  is  crucial  for  all 
personnel  expected  to  perform  key  roles  in  a 
radiological  emergency  response  to  exercise 
in  their  roles.  However,  we  are  not  prepared 
to  move  forward  with  a  definitive  plan  to 
achieve  this  objective  without  your 
comments.  If  you  do  not  agree  with  the 
proposal  described  above,  we  would 
appreciate  your  identification  of  alternative 
means  through  which  FEMA  can  assure  that 
the  key  personnel  who  are  expected  to  work 
the  off-hours  shifts  are  as  well  trained  as 
those  who  work  the  shift  that  most  often 
exercises.  We  are  interested  in  your 
comments  about  whether  FEMA  needs  to 
make  any  changes  in  the  way  it  conducts 
exercises,  i.e.  commencing  exercises  on 
weekends,  holidays  or  off-hours,  to  facilitate 
participation  ft-om  those  who  would  serve  on 
the  off-hours  shifts  in  the  event  of  an  actual 
emergency.  We  also  seek  your  vievys  on 
whether  or  not  this  proposal  will  result  in  a 
net  benefit  to  emergency  preparedness. 

Our  review  of  the  issues  associated  with 
the  shift  change  also  leads  us  to  believe  that 
the  briefing  required  by  Objective  30.2, 
-which  presently  needs  to  be  demonstrated 
only  once  every  six  years,  should  be 
demonstrated  at  every  exercise  in  the  future. 
This  provision  has  been  written  into 
proposed  criterion  l.a.l.  We  propose  to  give 
OROs  the  option  of  bringing  in  a  second  shift 
of  key  responders  to  receive  the  briefing  or 
to  provide  the  briefing  to  the  evaluators. 
Criterion  l.b.l  requires  that  the  ORO 
demonstrate  that  its  facilities  are  sufficient  to 
support  the  emergency  response.  Under  the 
proposed  exercise  methodology,  facilities 
will  only  be  evaluated  if  they  are  new  or  have 
substantial  changes  in  structure  or  mission. 
It  seems  redundant  to  require  the  re- 
evaluation  of  a  facility  every  two  years  if  the 
facility  has  not  changed.  This  change  does 
■  not  affect  the  current  requirement  that  OROs 
certify  in  the  Annual  Letter  of  Certification 
that  their  facilities  are  available  and  adequate 
to  meet  emergency  response  needs.  FEMA 
reserves  the  right  to  audit  the  representations 
made  in  the  Annual  Letter  of  Certification. 

Criterion  l.c.l  requires  that  key  personnel 
with  leadership  roles  for  the  ORO  provide 
direction  and  control  to  that  part  of  the 
overall  response  for  which  they  are 
responsible.  This  requirement  is  identical  to 
that  in  Objective  3.1  ^*  of  REP-14. 

Criterion  l.d  requires  that  communications 
capabilities  are  managed  in  support  of 
emergency  operations  with  communication 


links  established  and  maintained  with 
appropriate  locations.  The  proper 
functioning  of  communications  equipment  is 
essential  to  success  in  any  exercise,  just  as 
it  is  essential  to  success  in  any  response. 
FEMA  expects  that  both  the  primary  and 
backup  communications  systems,  which  are 
required  by  Planning  SUndard  F,  Evaluation 
Criteria  F.l  of  NUREG-0654/FEMA  REP-1 
Rev.  1.  will  be  fully  functional  at  the 
commencement  of  an  exercise.  Under  REP- 
14  the  functionality  of  these  systems  were 
tested  at  each  exercise.  Consistent  with  the 
spirit  of  the  proposed  Exercise  Evaluation 
Areas,  FEMA  will  not  verify  that  the  primary 
and  backup  communications  systems  are 
operational  as  a  stand-alone  evaluation  item. 
However,  we  will  craft  exercise  scenarios 
which  call  for  the  use  of  the  primary  system 
and  scenarios  which  assume  the  failure  of  the 
primary  system  and  require  the  use  of  the 
backup  system.  The  ORO  will  not  know  prior 
to  the  start  of  the  exercise  whether  one  or 
both  systems  will  be  tested  as  part  of  the 
scenario.  While  an  ORO  may  not  be 
penalized  if  a  communications  system  fails, 
so  long  as  the  other  is  operational,  FEMA 
will  take  note  of  all  communications  system 
failures.  They  will  be  reported  to  Director  of 
the  REP  Program  and  to  the  appropriate 
FEMA  Regional  Director  and  Regional 
Assistance  Committee  Chair  as  a  planning 
issue.25  The  ORO  is  expected  to  correct  any 
communication  systems  failure  within  60 
days  of  the  conclusion  of  the  exercise. 

Criterion  l.e  requires  that  equipment, 
dosimetry,  supplies  of  potassium  iodide  and 
other  required  supplies  are  sufficient  to 
support  emergency  operations.  The 
requirements  are  similar  to  those  in  REP-14 
Objectives  2.1,  5.1,  8.2  and  14.2.  FEMA  may 
or  may  not  verify  that  these  items  ai^ 
available  and  in  good  repair  as  a  stand-alone 
item  in  every  exercise.  However,  our  exercise 
scenarios  ordinarily  require  that  the 
equipment  and  supplies  be  put  to  use.  If 
equipment  and  supplies  are  unavailable  or 
non-functional  then  the  ORO  may  not  be  able 
to  perform  the  emergency  response  activity  at 
an  acceptable  level.  Equipment  and  supplies 
that  are  not  checked  during  an  exercise  will 
be  checked  during  a  staff  assistance  visit. 
Additional  assurance  that  equipment  and 
supplies  are  available  in  appropriate 
quantities  and  are  properly  maintained  will 
be  obtained  in  the  Annual  Letter  of 
Certification.  The  representations  contained 
in  the  Annual  Letter  of  Certification  are 
subject  to  audit. 

Evaluation  Area  2— Protective  Action 
Decisionmaking 

Evaluation  Area  2  assesses  the  OROs 
ability  to  render  decisions  about  what 
protective  actions  members  of  the  public  and 
emergency  workers  need  to  take  in  the  wake 
of  an  incident.  It  has  five  sub-elements: 
emergency  worker  exposure  control, 
radiological  assessment  and  protective  action 
recommendations  and  decisions  for  the 


plume  phase  of  the  emergency,^"  protective 
action  decision  considerations  for  the 
protection  of  special  populations, 
radiological  assessment  and  decisionmaking 
for  the  ingestion  pathway  exposure^'  and 
radiological  assessment  and  decisionmaking 
concerning  relocation,  re-entry  and  return. 

The  criteria  in  Evaluation  Area  2  are 
generally  similar  to  those  in  REP-14.  We 
believe  that  proposed  criterion  2.e.l 
improves  upon  REP-14  Objectives  28.1  and 
28.3  by  eliminating  the  cumbersome  standard 
and  optional  approaches  to  re-entry  and 
relocation  decisionmaking  in  REP-14. 
Criterion  2.e.l  contains  a  single  approach  to 
evaluating  decisions  in  these  areas 

Evaluation  Area  3 — Protective  Action 
Implementation 

Evaluation  Area  3  assesses  the  ORO's 
ability  to  implement  protective  actions, 
including  evacuation.  It  contains  six  sub- 
elements:  implementation  of  emergency 
worker  exposure  control,  implementation  of 
potassium  iodide  decisions,  implementation 
of  protective  actions  for  special  populations, 
implementation  of  traffic  and  access  control, 
implementation  of  ingestion  pathway 
decisions  and  implementation  of  relocation, 
re-entry  and  return  decisions. 

Criterion  3.a.l  requires  that  emergency 
workers  demonstrate  their  ability  to  read 
dosimetry  and  understand  the  protective 
actions  that  they  must  take  in  response  to 
specified  levels.  This  requirement  is  similar 
to  Objectives  5.1  and  5.2  in  REP-14.  Under 
the  former  evaluation  methodology, 
emergency  workers  were  subjected  to  the 
equivalent  of  a  "closed  book  examination" 
on  these  matters.  The  proposed  methodology 
makes  it  clear  that  emergency  workers  can 
refer  to  published  procedures  and  confer 
with  co-workers  in  responding  to  evaluator 
inquiries,  just  as  they  would,  if  necessary,  in 
a  real  incident. 

Criterion  3.b.l  tests  the  capability  to 
distribute  potassium  iodide  and 
appropriately  instruct  recipients  on  its  use, 
in  accordance  with  the  ORO's  emergency 
response  plan.  Potassium  iodide  is  a  non- 
prescription thvroid-blocking  agent,  which 
has  been  found  effective  in  preventing 
thyroid  cancer  in  those  exposed  to  radiation 
during  a  nuclear  plant  incident.  Criterion 
3.b.l  also  requires  OROs  to  demonstrate  their 
ability  to  maintain  records  on  the 
administration  of  potassium  iodide.  Criterion 
3.b.l  does  not  require  that  potassium  iodide 
actually  be  administered.  It  requires  only  that 
OROs  be  able  to  demonstrate  the 
functionality  of  this  aspect  of  the  plan. 

Criterion  3.C.1  evaluates  the  protective 
action  decisions  that  are  implemented  for 
special  populations  other  than  schools 
within  areas  subject  to  protective  actions. 
OROs  must  demonstrate  a  capability  to  alert 
and  notify  special  populations, 
transportation  providers  (including  sftecial 
resources  for  people  with  disabilities),  and 


"  References  to  the  REP-14  Objectives  will 
appear  in  this  form  throughout  this  notice.  REP-14 
Objective  3.1  is  Objective  3,  Criterion  1. 


'>See,  pages  B.12  and  B.21  of  the  Federal 
Emergency  Management  Agency.  Radiological 
Emergency  Preparedness  Program.  Standard 
Exercise  Report  Format  (October  1995). 


'*  The  plume  phase  of  the  emergency  focuses  on 
preventing  exposure  of  a  population  to  radiation 
through  direct  contact  with  the  plume. 

''The  ingestion  pathway  phase  focuses  on 
preventing  exposure  of  a  population  to  radiation 
through  ingestion  of  foods  that  may  have  lieen 
exposed  to  radiation. 
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establish  reception  facilities.  The  availability 
of  resources  to  transport  special  populations 
out  of  the  plume  exposure  pathway  is  key. 
For  this  reason,  proposed  criterion  3.C.1 
requires  that  OROs  actually  contact  at  least 
'/]  of  their  transportation  providers  during 
each  exercise  to  determine  whether  buses 
and  drivers  would  be  available  if  the  exercise 
were  an  actual  emergency. 

Criterion  3.C.2  evaluates  the  capability  to 
implement  protective  action  decisions  for 
schools.  The  proposed  criterion  requires  that 
OROs  contact  each  public  school  system, 
licensed  day  care  provider  and  participating 
private  school  which  would  be  required  to 
implement  a  protective  action  decision  if  the 
exercise  scenario  were  an  actual  emergency. 
Simulation  of  these  calls  is  not  allowed. 

REP-14  Objective  16.2  presently  requires 
that  a  single  school  bus  be  mobilized  to  drive 
an  evacuation  route  as  part  of  an  exercise. 
FEMA  does  not  believe  that  this 
demonstration  achieves  any  significant 
emergency  preparedness  objective  and  is 
proposing  to  delete  it.  We  do  reserve  the  right 
to  interview  bus  drivers  to  determine  their 
familiarity  with  evacuation  routes. 

Criterion  3.d.l  evaluates  the  capability  to 
establish  and  maintain  appropriate  traffic 
control  and  access  points.  REP-14  Objective 
17.2  requires  an  actual  deployment  to  test 
staffing  capabilities.  The  proposed  new 
criterion  would  not  require  an  actual 
deployment.  Capability  could  be  established 
through  an  evaluative  interview  with 
appropriate  public  safety  personnel.  The 
decision  to  no  longer  require  actual 
deployment  stems  from  the  recognition  that 
public  safety  agencies  regularly  establish 
traffic  and  access  control  points  in  response 
to  non-radiological  incidents.  The  new 
criterion  does  not  deprive  FEMA  of  the 
ability  to  request  a  demonstration  of  actual 
deployment  capability  where  appropriate.  It 
simply  establishes  that  actual  deployment 
will  not  be  required  as  a  matter  of  course. 

Criterion  3.d.2  evaluates  the  capability  to 
remove  impediments  to  evacuation.  REP-14 
Objective  17.4  required  that  actual  telephone 
calls  be  placed  to  resources  which  might 
assist  in  removing  the  impediments,  e.g.,  tow 
truck  contractors.  However,  REP-14  did  not 
require  that  tow  trucks  actually  respond  and 
remove  the  impediments.  While  there  is 
some  value  in  determining  whether  OROs 
maintain  an  accurate  list  of  telephone 
numbers,  it  is  not  necessary  to  mandate 
regular  testing  of  the  ability  to  telephone  a 
tow  operator.  The  tow  operators  that  might 
be  relied  upon  in  a  nuclear  power  plant 
incident  are  similar  to  those  who  might  be 
called  upon  in  a  traffic  accident.  Emergency 
dispatchers  can  reasonably  be  presumed  to 
know  how  to  contact  tow  operators. 

Criterion  3.e.l  tests  the  availability  and 
appropriate  use  of  adequate  information 
regarding  water,  food  supplies,  milk  and 
agricultural  production  within  the  ingestion 
exposure  pathway  zone  for  implementation 
of  protective  actions.  REP-14  Objective  27.1 
requires  that  various  maps  and  information 
sources  required  by  Planning  Standard  I  of 
NUREG-0654/REP-1  Rev  1  be  available.  The 
proposed  criterion  does  not  change  the 
requirement  that  these  information  sources 
be  available.  However,  it  does  not  require 


that  an  evaluator  s[>ecifically  check  off  that 
they  are  present.  Ingestion  pathway  exercises 
will  be  evaluated  based  upon  whether  OROs 
effectively  use  the  information  that  must  be 
available  in  addressing  the  exercise  scenario. 
If  the  information  is  not  available,  OROs  may 
not  be  able  to  meet  the  new  "results 
oriented"  criterion. 

Criterion  3.e.2  evaluates  measures, 
strategies  and  pre-printed  instructional 
material  for  implementing  protective  action 
decisions  for  contaminated  water,  food 
products,  milk  and  agricultural  production. 
REP  14  Objective  11.4  requires  that 
evaluators  check  off  whether  a  distribution 
list  is  maintained  apd  Objective  27.3  contains 
specific  instructions  on  how  implementation 
of  ingestion  pathway  decisions  should  be 
evaluated.  Through  its  level  of  detail,  REP- 
14  established  a  single  correct  way  to 
implement  ingestion  pathway  decisions, 
notwithstanding  that  alternative  approaches 
would  also  adequately  protect  public  health 
and  safety.  FEMA  believes  that  it  is 
appropriate  to  give  OROs  the  flexibility  to 
implement  ingestion  pathway  decisions  in  a 
way  that  they  deem  prudent.  OROs  will  be 
evaluated  on  the  basis  of  whether  their 
decisions  adequately  protect  public  health 
and  safety. 

Criterion  3. f  evaluates  decisions  regju'ding 
controlled  re-entry  of  emergency  workers  and 
relocation  and  return.  This  criterion 
consolidates  REP-14  Objectives  29.1,  29.2, 
29.3  and  29.4. 

Evaluation  Area  4 — Field  Measurement  and 
Analysis 

Evaluation  Area  4  assesses  the  ability  of 
OROs  to  conduct  and  analyze  field  radiation 
measurements.  It  has  three  sub-elements: 
plume  phase  field  measurement  and  analysis, 
post  plume  phase  field  measurements  and 
sampling,  and  laboratory  operations.  The 
evaluation  criteria  are  similar  to  those  that 
appear  in  REP-14.  The  proposed  evaluation 
criterion  encourages  OROs  to  utilize 
resources  offered  by  federal  agencies,  where 
appropriate. 

Evaluation  Area  5 — Emergency  Notification 
and  Public  Information 

Evaluation  Area  5  looks  at  the  ORO's 
ability  to  notify  the  public  of  an  incident  and 
to  effectively  communicate  protective  action 
recommendations.  It  contains  two  sub- 
elements:  activation  of  the  prompt  alert  and 
notification  system  and  emergency 
information  and  instructions  for  the  public 
and  the  media. 

Proposed  criteria  S.a.l,  5.a.2  and  5.a.3 
address  activation  of  the  prompt  alert  and 
notification  system.  We  believe  that  the 
proposed  criteria  represent  a  signiflcant 
improvement  in  exercise  methodology  over 
REP-14.  Plume  exposure  exercises  under  the 
REP-14  methodology  have  followed  a 
familiar  pattern — they  all  involved  a  scenario 
that  incrementally  escalates  from  a  situation 
requiring  no  action  by  the  public  to  a 
situation  requiring  urgent  action  by  the 
public.  The  REP-14  methodology  did  not  test 
the  ability  of  ORO  decisionmakers  to  reach 
a  decision  on  activating  the  prompt  alert  and 
notiHcation  system  in  an  atmosphere  of 
uncertainty.  The  scenario  left  no  discretion  to 
the  decisionmakers. 


Proposed  criteria  S.a.l  and  5.a.2  remedy 
this  artificiality  by  requiring  that  alert  and 
notification  decisionmaking  be  tested  under 
tVo  different  scenarios — one  in  which  urgent 
action  is  not  immediately  required  and  one 
in  which  it  is.  Proposed  criterion  S.a.l 
addresses  the  situation  in  which  urgent 
action  by  the  public  is  not  immediately 
required.  Proposed  criterion  5.a.2  addresses 
the  situation  in  which  urgent  action  by  the 
public  is  immediately  required  due  to 
quickly  deteriorating  conditions  at  the  plant. 
This  second  scenario  is  known  as  the  "fast 
breaker." 

Proposed  criterion  S.a.l  requires  that  the 
alert  and  notification  system  be  activated  in 
a  timely  manner  following  notification  to  the 
ORO  by  the  nuclear  power  plant  of  an 
incident  that  requires  activation  of  the  alert 
and  notification  system  but  does  not 
immediately  require  urgent  action  by  the 
public.  Whether  decisionmakers  initiate  the 
alert  and  notification  system  in  a  "timely 
manner"  will  be  judged  in  relation  to  the 
scenario.  We  will  also  evaluate  the  quality  of 
the  public  notification. 

Proposed  criterion  5.a.2  requires  that 
activities  associated  with  the  alert  and 
notification  system  in  a  "fast  breaker" 
situation  must  be  completed  within  fifteen 
minutes  of  the  time  that  the  ORO  has 
received  verified  notification  from  the 
nuclear  power  plant  of  a  situation  that 
immediately  requires  urgent  public  action. 
The  fifteen-minute  requirement  derives  from 
Nuclear  Regulatory  Commission  regulations 
which  appear  at  10  CFR  50.47,  Appendix 
E.IV.D.  Since  fast  breaking  situations  are  by 
their  nature  unpredictable,  FEMA  proposes 
to  evaluate  the  "fast  breaker"  response  in  an 
unannounced  drill,  separate  and  apart  from 
regular  exercises.  OROs  will  be  notified  of 
the  week  in  which  the  drill  will  occur,  but 
not  the  specific  day  or  time.  The  "fast 
breaker"  drill  can  occur  during  off-hours.  In 
formulating  criteria  S.a.l  and  S.a.2,  FEMA 
considered  comments  made  at  "fast  breaker 
workshops"  during  the  April  2000  National 
Radiological  Emergency  Preparedness 
Conference  ^*  as  well  as  comments  submitted 
in  the  strategic  review.  We  are  especially 
interested  in  receiving  written  comments  on 
proposed  criteria  S.a.l  and  S.a.2  from  those 
interested  in  "fast  breaker"  issues. 

F*roposed  criteria  S.a.l  and  5.a.2  do  not 
address  what  information  must  be  contained 
in  an  initial  instructional  memorandum  to 
the  public.  Under  current  FEMA  guidance.  ^' 
an  initial  instructional  message  must  contain 
five  elements  at  a  minimum.  These  five 
elements  include  a  coded  "Emergency 


2*  The  National  Radiological  Preparedness 
Conference  is  an  annual  meeting  of  individuals 
with  an  interest  in  radiological  emergency 
preparedness.  The  conference  is  sponsored  by  an 
independent  non-profit  organization  and  is  open  to 
the  public. 

^'The  current  guidance  entitled  "Radiological 
Emergency  Preparedness  (REP)  Guidance  To 
Support  Implementation  of  the  Emergency  Alert 
System  (EAS)"  dated  February  2.  1099  can  be 
viewed  at  http://www.fema.gov/pte/Tep/easTep.htm 
(viewed  May  31.  2001).  The  guidance  is  contained 
in  Attachment  "B"  tqthe  memorandum  entitled 
"Background  on  the  Emergency  Alert  System 
(EAS)." 


Classification  Level"  ^^  and  a  protective 
action  recommendation.  Concerns  have  been 
expressed  in  the  strategic  review  process  that 
disclosure  of  an  Emergency  Classification 
Level  in  an  initial  message  does  not  provide 
the  public  with  useful  information.  Serious 
questions  have  been  raised  about  when  a 
protective  action  recommendation  must  be 
made,  particularly  if  evacuation  routes  need 
to  be  cleared  and  reception  facilities  need  to 
be  opened  to  support  a  safe  and  orderly 
evacuation.  For  these  reasons,  FEMA  is 
requesting  comments  in  a  notice,  which 
appears  in  the  same  edition  of  the  Federal 
Register  as  this  one  about  whether  its  current 
guidance  should  be  changed.  We  hope  to 
complete  our  review  of  this  guidance 
contemporaneously  with  our  decision  on 
whether  to  implement  the  proposed  Exercise 
Evaluation  Areas  so  that  any  changes 
concerning  the  content  of  initial  messages 
can  be  incorporated  into  criteria  S.a.l  and 
5.a.2. 

Proposed  criterion  5.a.3  addresses 
notification  of  people  living  in  very  remote 
areas,  also  known  as  "exception  areas,"  who 
are  not  reached  by  alert  sirens  or  tone  alert 
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radios.  People  who  reside  in  exception  areas 
are  notified  of  an  incident  by  mobile  teams 
called  "backup  route  alerting  teams." 
Proposed  criterion  S.a.3  is  similar  to  the 
REP-14  criterion  with  respect  to  notification 
of  people  in  "exception  areas." 

Proposed  criterion  S.a.3  also  addresses 
backup  alerting  and  notification  of  the 
general  public  in  the  event  of  a  failure  in  the 
primary  alert  and  notification  system. 
Criterion  5.a.3  requires  that  the  completion  of 
backup  alerting  and  notification  within  45 
minutes  of  the  decision  by  offsite  emergency 
officials  to  notify  the  public  of  an  emergency 
situation.  REP-14  required  completion  of  the 
notification  within  "approximately"  45 
minutes  after  the  decision.  The  proposed 
criterion  more  closely  conforms  to  the 
requirement  set  forth  in  Appendix  3  to 
NUREG-0654/FEMA  REP-1,  Rev.  1. 

Proposed  criterion  S.b.l  tests  whether 
OROs  provide  accurate  emergency 
information  and  instructions  to  the  public 
and  the  news  media  in  a  timely  fashion. 
While  FEMA  is  considering  whether 
technical  information  such  as  Emergency 
Classification  Levels  should  be  included  in 


alert  and  notification  system  messages,  it 
believes  that  this  information  should  be 
made  available  to  the  news  media  with  a 
plain  Language  explanation.  The  ORO  should 
be  prepared  to  explain  the  Emergency 
Classification  Level  and  related  technical 
information  in  plain  Language  during  an 
exercise. 

Evaluation  Area  6:  Support  Operations/ 
Facilities 

Evaluation  Area  6  assesses  the  ability  of 
OROs  to  account  for,  monitor  and 
decontaminate  evacuees,  emergency  workers, 
and  emergency  worker  equipment,  to  provide 
temporary  care  of  evacuees  and  to  assure  that 
capabilities  exist  for  transporting  and  treating 
injured  individuals  who  have  been  exposed 
to  radiation.  These  competencies  are  tested 
in  the  four  sub-elements  associated  with 
Evaluation  Area  6.  The  proposed  Criteria  are 
consistent  with  REP-14.  While  REP-14 
establishes  a  series  of  prescriptive  procedures 
that  must  be  followed  by  the  ORO,  the 
proposed  criteria  describe  the  result  which 
must  be  obtained,  without  instructing  the 
ORO  on  how  to  obtain  it. 


Table  1  .—Comparison  of  Proposed  Evaluation  Areas  With  NUREG-0654/FEMA  REP-1,  Rev  1  Planning 

Criteria  and  REP  14/15  Objectives  and  Criteria 


Evaluation  area/Sub-element/Criterion 


1 — Emergency  Operations  Management  

1  .a — Mobilization 

1.a.1:  OROs  use  effective  proceduresto  alert,  notify,  and  mobilize  emergency 
personnel  and  activate  facilities  in  a  timely  manner. 
1.b — Facilities 

l.b.1:  Facilities  are  sufficient  to  support  the  emergency  response  

1.C — Direction  and  Control 

1.C.1:  Key  personnel  with  leadership  roles  for  the  ORO  provide  direction  and 
control  to  that  part  of  the  overall  response  effort  for  which  they  are  respon- 
sible. 
I.d — Communications  Equipment 

l.d.1:  At  least  two  communication  systems  are  available  and  at  least  one  oper- 
ates property,  and  communication  links  are  established  with  appropnate  loca- 
tions. Communications  capabilities  are  managed  in  support  of  emergency  op- 
erations. 
1  e — Equipment  and  Supplies  to  Support  Operations 

l.e.1:  Equipment,  maps,  displays,  dosimetry,  potassium  iodide  (Kl),  and  other 
supplies  are  sufficient  to  support  emergency  operations 

2 — Protective  Action  Decision  Making  

2.a— Emergency  Wori<er  Exposure  Control 

2.a.1:  OROs  use  a  decision  making  process,  considering  relevant  factors  and 
appropriate  coordination,  to  insure  that  an  exposure  control  system,  including 
the  use  of  Kl,  is  in  place  for  emergency  workers  including  provisions  to  au- 
thorize radiation  exposure  in  excess  of  administrative  limits  or  protective  ac- 
tion guides. 
2.b— Radiological  Assessment  and  Protective  Action  Recommendations  and  Deci- 
sions for  the  Plume  Phase  of  the  Emergency 
2.b.1:  Appropriate  protective  action  recommendations  are  based  on  available  in- 
formation on  plant  conditions,  field  monitonng  data,  and  licensee  and  ORO 
dose  projections,  as  well  as  knowledge  of  on-site  and  off-site  environmental 
conditions. 
2.b.2;  A  decision-making  process  involving  consideration  of  appropriate  factors 
and  necessary  coordination  is  used  to  make  protective  action  decisions 
(PADS)  for  the  general  public  (including  the  recommendation  for  the  use  of 
Kl,  if  ORO  policy). 
2.C— Protective  Action  Decisions  for  the  Protection  of  Special  Populations 

2.C.1:  Protective  action  decisions  are  made,  as  appropriate,  for  special  popu- 
lation groups. 


NUREG  0654  Criteria 


A.4;D.3,  4;E.1,2;H.4 


H.3 


A.1.d;  A.2.a,  b 


F.1,2 


H.7;  J.IO.a,  b,  e, 
K.3.a. 


J.11; 


J.IO.e,  f;  K.4 


REP-1 4/1 5  Objective  and 
Cntenon 


1.8,10;  Supp.  3 


J.9;  J  lO.f.  m 


J.9;  JIG. 


1,2,3,4,5,8,  14.30 
1.1.  1.2;  30 

2.1 
3.1 

4.1 

2.1;  5.1;  8.2;  14.2 

5,  7,  9,  14.  15,  16,  26.  28 

5.1,  5.3;  14.1 


7.1 


9.1;  14.1 


9.1;  15.1 


^Emergency  Classification  Levels  are  a  standard 
way  through  which  nuclear  power  plants 


communicate  the  severity  of  incidents  with  onsite 


and  offsite  responders  and  regulalorv  agencies.  See, 
Planning  Standard  D,  NlJREG-0654/REP-l,  Rev.  1. 
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Table  1.— Comparison  of  Proposed  Evaluation  Areas  With  NUREG-0654/FEMA  REP-1,  Rev.  1  Planning 

Criteria  and  REP  14/15  Objectives  and  Criteria— Continued 


Evaluation  area/Sub-element/Criterion 


2.d — Radiological  Assessment  and  Decision-Making  for  the  Ingestion  Exposure 
Pattiway 
2.d.1;  Radiological  consequences  for  tf>e  ingestion  pattiway  are  assessed  and 
appropriate  protective  action  decisions  are  made  based  on  the  ORO  planning 
criteria. 
2.e — Radiological  Assessment  and  Decision-Making  Concerning  Relocation,  Re- 
entry, and  Return 
2.e.1:  Timely  rekxation  re-entry,  and  retum  deciskjns  are  made  and  coordi- 
nated as  appropriate,  based  on  assessments  of  radiok)g«cal  conditkms  and 
criteria  in  ttie  ORO's  plan  and/or  procedures. 
3.  Protective  Action  Implementation 

3.a — Implementatkjn  of  EmergerKy  Worker  Exposure  Control 

3.a.1:  The  OROs  issues  appropnate  dosimetry  and  procedures,  and  manage  ra- 
dk>k>gical  exposure  to  emergency  workers  in  accordance  with  tfie  plan  and 
procedures.  Emergerx:y  woriters  periodk:ally  and  at  the  erKJ  of  each  mission 
read  ttieir  dosimeters  and  record  ttie  readings  on  ttie  appropriate  exposure 
record  or  chart. 
3.b — Implementation  of  Kl  Decision 

3.b.1:  Kl  and  appropriate  instructions  are  made  availat>le  shouW  a  deciskjn  to 
recommend  use  of  Kl  be  made  Appropriate  record  keeping  of  the  administra- 
tion of  Kl  for  emergency  wori<ers  and  institutionalized  indivkkials  (not  ttie  gen- 
eral pubUc)  is  maintained 
3.0 — Implementatkxi  of  Protective  Actwns  for  Special  Populatk>ns 

3.C.1;  Protective  action  decisions  are  Implemented  for  special  populatkm  groups 

within  areas  subject  to  protective  actions. 
3.C.2:  ORO/Schod  offk;ials  deckle  upon  and  implement  protective  actkxis  for 
schools. 
3.d — Implementation  of  Traffic  and  Access  Control 

3.d.1:  Appropriate  traffic  and  access  control  is  established.  Accurate  instructk)ns 
are  provided  to  traffk:  and  access  personnel. 

3.d.2;  Impediments  to  evacuatkjn  are  identified  and  resolved  

3.e — Implementation  of  Ingestkxi  Pathway  Decisions 

3.e.1:  The  ORO  demonstrates  the  availability  and  appropriate  use  of  adequate 
informatkxi  regarding  water,  food  supplies,  milk  and  agricultural  production 
within  ttie  IngestkHi  exposure  pathway  emergency  planning  zone  for  imple- 
mentatkxi of  protective  actk>ns 
3.e.2:  Appropriate  measures,  strategies  and  pre-printed  InstructkHial  material 
are  developed  for  implementing  protective  actkxi  decisk>ns  for  contaminated 
water,  food  products,  milk,  and  agricultural  productkxi. 
3.f — Implementation  of  Relocatkm.  Re-entry,  and  Retum  Deciskxis 

3.f.1:  Deciskjns  regarding  controlled  re-entry  of  emergency  workers  and  reloca- 
tkxi  and  retum  of  the  put}lk;  are  coordinated  with  appropriate  organizations 
and  implemented. 

4 — FiekJ  Measurement  and  Analysis 

4.a — Plume  Ptiase  FieW  Measurement  and  Analyses 

4.a.1:  Ttie  fiekt  teams  are  equipped  to  perform  field  measurements  of  direct  ra- 
diation exposure  (ckxjd  and  ground  shine)  and  to  sample  alrtxime  radkxodine 
and  partknjiates. 
4.a.2:  Flekj  teams  are  managed  to  obtain  suffKient  informatkin  to  help  charac- 
terize ttie  release  and  to  control  radiatkin  exposure. 
4.a.3:  Ambient  radtatkKi  measurements  are  made  and  recorded  at  appropriate 
kicatkms.  and  radk)iodlne  and  partKulate  samples  are  collected.  Teams  will 
move  to  an  appropriate  k>w  background  kxation  to  determine  wtiettier  any 
signlfk:ant  (as  specified  in  ttie  plan  and/or  procedures)  amount  of  radioactivity 
tias  been  collected  on  ttie  sampling  media. 
4.b — Post  Plume  Phase  FleW  Measurements  and  Sampling 

4.b.1:  Ttie  field  teams  demonstrate  the  capability  to  make  appropriate  measure- 
ments and  to  collect  appropriate  samples  (e.g.,  food  crops,  milk,  water,  vege- 
tatkxi,  and  soil)  to  support  adequate  assessments  and  protective  actkxi  deci- 
skxi-making. 
4.0 — Latx>ratory  Operatkxis 

4.C.1:  Ttie  laboratory  is  capable  of  performing  required  radk)k>gk:al  analyses  to 
support  protective  action  decisions. 

5 — Emergerx:y  l^tifKatkxi  and  PuWk:  Informatkxi 

5.a — Activatkxi  of  ttie  Prompt  Alert  and  NotifKatkxi  System 


NUREG  06S4  Criteria 


J.11 


M.1 


K.3.a,  3.b 


J.  10.8 


J.IO.c,  d,  g  ... 
J.10.C.  d,  9  ... 

J.10.g.  j 

J.IO.k 

J.9,11  

E.;J.9.11  

M.I.  3  

H.10.  1.8.  9  .. 

1.8.11;  J.IO.a 
1.9  


1.8;  J.11 


C.3;J.11 


REP-1 4/1 5  Objective  and 
Criterion 


26.1,26.2 


28.1.28.2.28.3,28.4.28.5 


5.  11,  14.  15.  16.  17,27. 
29 


5.1.5.2 


14.1.  14.3 

15.1,  15.2 
16.1,  16.2,  16.3 


17.1, 

17.2. 

17.3 

17.4 

27.1 

11.4; 

27.2; 

27.3 

29.1.29.2.29.3.29.4 

6,  8,  24,  25 
6.1;  8.1,  8.2 

6.3,  6.4 

6.4,  6,5;  8.3,  8.4,  8.5.  8.6 


24.1 

25.1.25.2 
10. 11,  12,  13 
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Table  1  .—Comparison  of  Proposed  Evaluation  Areas  With  NUREG-0654/FEMA  REP-1,  Rev.  1  Planning 

Criteria  and  REP  14/15  Objectives  and  Criteria— Continued 


Evaluation  area/Sub-element/Criterion 


5.a.1 :  Activities  associated  with  primary  alerting  and  notifk^atkxi  of  the  publk;  are 
completed  In  a  timely  manner  following  the  initial  decision  by  authorized  off- 
site  emergency  officials  to  notify  the  public  of  an  emergency  situation.  The  ini- 
tial instructional  message  to  the  putjiic  must  include  as  a  minimum:  (1)  identi- 
fication of  the  State  or  local  government  organization  and  the  offk;ial  with  the 
auttiority  for  providing  the  alert  signal  and  instructional  message;  (2)  identi- 
fication of  the  commercial  nuclear  power  plant  and  a  statement  than  an  emer- 
gency situation  exists  at  the  plant;  (3)  reference  to  REP-spedfk:  emergency 
information  (e.g..  brochures  and  information  in  telephone  books)  for  use  by 
the  general  public  during  an  emergency;  and  (4)  a  closing  statement  asking 
the  affected  and  potentially  affected  population  to  stay  tuned  for  additional  in- 
fomiation. 
5.a.2:  Activities  associated  with  primary  alerting  and  notifrcation  of  the  public  are 
completed  within  15  minutes  of  verified  notification  from  the  utility  of  an  emer- 
gency situation  requiring  urgent  action  (fast-breaking  situation).  The  initial  in- 
structkxial  message  to  the  public  must  include  as  a  minimum:  (1)  kJentifk»- 
tion  of  the  State  or  local  government  organization  and  the  official  with  the  au- 
thority for  providing  the  alert  signal  and  instructional  message;  (2)  identifrea- 
tion  of  the  commercial  nuclear  power  plant  and  a  statement  than  an  emer- 
gency situation  exists  at  the  plant;  (3)  reference  to  REP-specific  emergency 
information  (e.g.,  brochures  and  information  in  telephone  books)  for  use  by 
the  general  public  during  an  emergency;  and  (4)  a  closing  statement  asking 
the  affected  and  potentially  affected  population  to  say  tuned  for  additional  in- 
formation. In  addition,  the  ORO  must  demonstrate  the  capability  to  contact,  in 
a  timely  manner,  an  authorized  oftsite  decision  maker  relative  to  the  nature 
and  severity  of  the  event,  in  accordance  with  plans  and  procedures. 
5.a.3:  Activities  associated  with  FEMA  approved  exception  areas  (where  appli- 
cable) are  completed  within  45  minutes  of  the  initial  decision  by  authorized 
offsite  emergency  officials  to  notify  the  publk:  of  an  emergency  situation. 
Backup  alert  and  notification  of  the  publk:  is  completed  within  45  minutes  fol- 
lowing the  detection  by  the  ORO  of  a  failure  of  the  primary  alert  and  notifica- 
tion system. 

5.b— Emergency  Information  and  Instmctions  for  the  Public  and  the  Media 

5.b.1:  OROs  provide  accurate  emergency  infonnation  and  instaictions  to  the 
public  and  the  news  media  in  a  timely  manner. 

6— Support  Operation/Facilities 

6.a— Monitoring  and  Decontamination  of  Evacuees  and  Emergency  Workers,  and 
Registration  of  Evacuees 
6.a.1:  The  reception  center/emergency  worker  facility  has  appropriate  space, 
adequate  resources,  and  trained  personnel  to  provide  monitoring,  decon- 
tamination, and  registration  of  evacuees  and/or  emergency  woricers. 

6.b — Monitoring  and  Decontamination  of  Emergency  Worker  Equipment 

6.b.1:  The  facility/ORO  has  adequate  procedures  and  resources  for  the  accom- 

I  plishment  of  monitoring  and  decontamination  of  emergency  wort<er  equipment 

including  vehicles. 

6.C — Temporary  Care  of  Evacuees 

6.C.1:  Managers  of  congregate  care  facilities  demonstrate  that  the  centers  have 
resources  to  provide  services  and  accommodations  consistent  with  /Vmerican 
Red  Cross  planning  guidelines.  Managers  demonstrate  the  procedures  to  as- 
sure that  evacuees  have  been  monitored  for  contamination  and  have  been 
decontaminated  as  appropriate  prior  to  entering  congregate  care  facilities 

6  d — Transportation  and  Treatment  of  Contaminated  Injured  Individuals 

6.d.1:  The  facility/ORO  has  the  appropriate  space,  adequate  resources,  and 
trained  personnel  to  provide  transport,  monitoring  decontamination,  and  med- 
k:al  services  to  contaminated  Injured  individuals. 


NUREG  0654  Criteria 


10  CFR  Part  50.  Appendix 
E;  E.5,  6. 


10  CFR  Part  50.  Appen<fct 
E;  E.5,  6. 


REP-1 4/1 5  Objective  arxJ 
Criterion 


10.1 


10.1 


Appendix  3:  B.2.c;  E.6  


E.5.  7;  G.3.a;  G.4.C  


J.I  Oh;  J.  12;  K.5.a.  b 


K.5.a,  b 


J.IO.h;  J.12 


10.2,  10.3 


11.1,  11.2,  11.3;  12.1.  12.2; 

13.1.  13.2 
18.  19,  20,  21,22 


18.1,  18.2.  18.3,  18.4,  18.5; 
22.1.22.2 


22.1;  22.3 


19.1.  19.2 


F.2;  H.10;  K.5.a.b;  L.I;  L.4 


20.1,20.2,20.3,20.4,20.5; 
21.1.21.2.21.3.21.4 


Replacement  of  REP-1 5  With  the  Evaluation 
Module  Form 

Adoption  of  the  proposed  Exercise 
Evaluation  Areas  will  render  REP-15  which 


contains  checklists  keyed  to  the  33  REP-14 
Objectives  obsolete.  FEMA  plans  to  utilize 
new  forms  called  "Evaluation  Modules"  in 
place  of  the  REP-15  checklists.  The 


Evaluation  Modules  will  be  keyed  to  the 
Exercise  Evaluation  Areas.  A  sample 
Evaluation  Module  appears  below. 
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SAMPLE  EVALUATION  MODULE 

This  is  a  sample  of  the  REP  exercise  evaluation  module  for 
one  evaluation  area  criterion. 

EVALUATION  AREA  nunbttr  and  titl* 

Sub -element  number  and  title 

Criterion  number,  description,  and  NURE6-0654 
reference (s) 

•  Was  this  Criterion  adequately  demonstrated? 
YES NO N/A 

If  NO,  identify  all  exercise  issues  by  addressing  the 

elements  listed  on  the  attached  ISSUES  FOR  CRITERION 

form. 

Remember,  if  there  is  no  effect  or  potential  effect, 

there  is  no  exercise  issue. 

•  Reminder :  Provide  a  complete  evaluator  packet  to  the 
Team  Leader  with  a  written  narrative  summary,  timeline 
of  observations,  and  all  forms  and  information  used 
during  the  exercise.   Cite  outstanding  performance  where 
observed. 

•  The  following  INTENT  and  EXTENT  OF  PLAY  information  is 
provided  for  general  reference  only.   Consult  the  site- 
specj.'ic  extent  of  play  agreement  and  your  Team  Leader 
for  hovi  it  applies  to  your  assigned  location. 

INTENT 

Sub-element  INTENT,  as  stated  in  ,the  Evaluation  Area 

EXTENT  OF  PLAT 

Criterion  EXTENT  OF  PLAY,  as  stated  in  the  Evaluation 
Area 

All  activities  must  be  based  on  the  ORO' s  plans  and 
procedures  auid  cooqpleted  as  they  would  be  in  an  actual 
emergency,  unless  otherwise  indicated  in  the  extent  of 
play  agreement. 
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NARRATIVE  SUMMARi  FOR  CRITERION: 


[Evaluator  must  write  a  narrative  and  insert  it  here] 

ISSUES  FOR  CRITERION: 

Address  the  following  "elements : 

CONDITION  (describe  the  inadequacy) : 

POSSIBLE  CAUSE  (what  is  responsible) : 

REFERENCE  (cite  the  specific  NUREG-0654  element,  regulation, 
etc. ) :  - 

EFFECT  (what  resulted,  or  could  have  resulted,  from  this 
issue) : 

RECCA4MENDATI0N  (how  to  correct  it) : 


11 


BILUNG  CODE  671S-06-C 

Implementation  of  Strategic  Review  Steering 
Committee  Recommendation  1.2 

The  REP-14  objectives  are  currently 
evaluated  at  the  frequency  described  on 


Pages  C-2.3  and  C-2.4.  Adoption  of  the 
proposed  Exercise  Evaluation  Areas  will 
render  these  pages  obsolete.  In  Table  2 
proposes  the  minimum  frequency  with  each 
of  the  Exercise  Evaluation  Areas  would  be 


exercised.  FEMA  is  open  to  ORO  proposals 
to  voluntarily  exercise  certain  criteria  more 
frequently  than  the  minimums  listed  below. 


Table  2.— Federal  Evaluation  Process  Matrix 


Proposed  evaluation  area  and  sub-elements 


1.  Emerger>cy  Operations  Management  

a.  Mobilization  

b.  Facilities  

c.  Direction  and  Control  

d.  Communications  Equipment  

e.  Equipment  and  Supplies  to  Support  Operations  

2.  Protective  Action  Decisionmaking 

a.  Emergency  Worker  Exposure  Control  

b.  Radiological  Assessment  &  Protective  Action  Recommendations  & 
Decisions  for  the  Plume  Pfiase  of  theEmergency. 

c.  Protective  Action  Decisions  for  the  Protection  of  Special  Populations 

d.  Radiological  Assessment  &  Decisionmaking  for  the  Ingestion  Expo- 
sure Pathway  2. 

e  Radiological  Assessment  &  Decisionmaking  Conceming  Relocation, 
Re-entry,  and  Return  2. 

3.  Protective  Action  Implementation 


a.  Implementation  of  Emergency  Worker  Exposure  Control  

b.  Implementation  of  Kl  Decision  

c.  Implementation  of  Protective  Actk>ns  for  Special  Populations  . 

d.  Implementation  of  Traffk:  and  Access  Control* 

e.  Implementation  of  Ingestion  Pathway  Decisions  , 

f.  Implementation  of  Relocation,  Re-entry,  and  Retum  Decisions 

.  FiekJ  Measurement  and  Analysis 

a.  Plume  Phase  Field  Measurements  &  Analysis 

b.  Post  Plume  Phase  Field  Measurements  and  Sampling 

c.  Laboratory  Operations 

Emergency  Notification  and  Publk:  Information 

a.1  Activation  of  the  Prompt  Alert  and  Notification  System 


Consolidates  REP-14  ob- 
jective 


1,2.3.4.5,8,  14,  17,30 


5,  7,  9.  14.  15,  16,  26,  28 


Minimum  frequericy 


5.  11, 
29. 


14.  15.  16.  17.27. 


6,  8.  24.  25 


10, 11.  12.  13 


Every  Exercise. 
Once  if  new/" 
Every  Exercise. 
Every  Exercise. 
Every  Exercise. 

Every  Exercise. 
Every  Exercise. 

Every  Exercise. 
Once  in  6  yrs. 

Once  in  6  yrs. 


Every  Exercise^ 
Once  in  6  yrs 
Ofwe  in  6  yrs.^ 
Every  Exercise. 
Once  in  6  yrs. 
Once  in  6  yrs. 

Every  Exercise 
Once  in  6  yrs. 
Once  In  6  yrs. 

Every  Exercise. 


31352 


Federal  Register /Vol.  66.  No.  112 /Monday,  June  11.  2001 /Notices 


Table  2.— Federal  Evaluation  Process  Matrix— Continued 


Proposed  evaluation  area  and  sub-elements 

Consolidates  REP-14  ob- 
jective 

Minimum  frequency 

a.2  Activation  of  ttie  Prompt  Alert  and  Notification  System  (Fast  Break- 
ing) 

a.3  Notification  of  exception  areas  and/or  Back-up  Alert  and  Notifica- 
tion System  wittiin  45  Minutes 

b.  Emergency  Informatwn  &  Instructions  for  the  Public  and  ttie  Media 
fi  Siinnorl  Ooerations/Facilities         

'. 

Separate  Drill  once  in  6  yrs. 
Every  Exercise — as  needed. 

18.  19.20.21.22 



Every  Exercise. 

a.  Monitoring  &  Decontamination  of  Evacuees  and  Emergency  Work- 
ers &  Registration  of  Evacuees. 

b.  Monitoring  &  Decontamination  of  Emergency  Worker  Equipment 3  ... 

c.  Temporary  Care  of  Evacuees^ 

Once  in  6  yrs.^ 

Once  in  6  yrs.^ 
Once  in  6  yrs.* 

1  Will  be  evaluated  if  new  or  changed  substantially. 

2The  plume  phase  and  ttie  post-plume  phase  (Ingestkxi,  rekx:ation,  re-entry  and  return)  can  be  denKMistrated  separately. 

3  All  facilities  must  be  evaluated  once  during  the  six-year  exercise  cycle. 

*  Physical  deptoyment  of  resources  is  not  necessary. 

5  Facilities  managed  by  the  American  Red  Cross  (ARC),  under  the  ARC/FEMA  Memorandum  of  Understanding,  will  be  evaluated  once  when 
designated  or  when  substantial  changes  occur,  all  other  facilities  not  managed  by  the  ARC  must  be  evaluated  once  in  the  six-year  exercise 
cycle. 


Coordination  With  the  Nuclear  Regulatory 
Conunission 

FEMA  conducts  and  evaluates  exercises  in 
part  under  authority  of  a  Memorandum  of 
Understanding  with  the  Nuclear  Regulatory 
Commission.  The  text  of  the  current 
Memorandum  of  Understanding  is  published 
in  Appendix  A  to  44  CFR  Part  353  (2000 
edition).  Section  E  of  the  Memorandum  of 
Understanding  provides  that  each  agency 
will  provide  an  opportunity  for  the  other 
agency  to  review  and  comment  on  emergency 
planning  and  preparedness  guidance 
(including  interpretations  of  agreed  joint 
guidance)  prior  to  adoption  as  formal  agency 
guidance.  FEMA  has  transmitted  a  copy  of 
this  document  to  the  Nuclear  Regulatory 
Commission  and  requested  their  comments 
no  later  than  the  date  upon  which  the  public 
comment  period  closes. 

Evaluation  Area  1 — Emergency  Operations 
Management 

Sub-element  l.a — Mobilization 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  OfTsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  alert,  notify,  and  mobilize 
emergency  personnel  and  to  activate  and  staff 
emergency  facilities. 

Criterion  l.a.l:  OROs  use  effective 
procedures  to  alert,  notify,  and  mobilize 
emergency  personnel  and  activate  facilities' 
in  a  timely  manner.  (NUREG-0654.  A.4;  D.3. 
4;  E.I.  2:  H.4) 

Extent  of  Play.  Responsible  OROs  should 
demonstrate  the  capability  to  receive 
notification  of  an  emergency  situation  firom 
the  licensee,  verify  the  notification,  and 
contact,  alert,  and  mobilize  key  emergency 
personnel  in  a  timely  manner.  At  each 
fecility.  a  roster  and/or  procedures  indicating 
24-hour  staffing  capability  for  key  positions 
(those  emergency  personnel  necessary  to 
carry  out  critical  functions),  as  indicated  in 
the  plan  and/or  procedures,  should  be 
provided  to  the  evaluator.  Although 
demonstration  of  a  shift  change  is  not 
required,  each  ORO  shall  demonstrate  its 
ability  to  transition  from  an  outgoing  shift  to 


an  incoming  shift  without  discontinuity  in 
operations  either  by  having  personnel  in  key 
positions  briefing  the  evaluators  or  their 
actual  replacements  on  the  current  status  of 
the  simulated  emergency.  In  addition, 
responsible  OROs  should  demonstrate  the 
activation  of  facilities  for  immediate  use  by 
mobilized  personnel  when  they  arrive  to 
begin  emergency  operations.  Activation  of 
facilities  should  be  completed  in  accordance 
with  the  plan  and/or  procedures.  Pre- 
positioning  of  emergency  personnel  is 
appropriate,  in  accordance  with  the  extent  of 
play  agreement,  at  those  facilities  located 
beyond  a  normal  commuting  distance  from 
the  individual's  duty  location  or  residence. 
Further,  pre-positioning  of  staff  for  out-of- 
sequence  demonstrations  is  appropriate  in 
accordance  with  the  extent  of  play 
agreement. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  l.b — Facilities 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654.  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  facilities  to 
support  the  emergency  response. 

Criterion  l.b.l:  Facilities  are  sufficient  to 
support  the  emergency  response.  (NUREG- 
0654.  H) 

Extent  of  Play.  Facilities  will  only  be 
specifically  evaluated  for  this  criterion  if  they 
are  new  or  have  substantial  changes  in 
structure  or  mission.  Responsible  OROs 
should  demonstrate  the  availability  of 
facilities  that  support  the  accomplishment  of 
emergency  operations.  Some  of  the  areas  to 
be  considered  are:  adequate  space, 
furnishings,  lighting,  restrooms.  ventilation, 
backup  power  and/or  alternate  facility  (if 
required  to  support  operations). 

Facilities  must  be  set  up  based  on  the 
ORO's  plans  and  procedures  and  completed 
as  they  would  be  in  an  actual  emergency, 
unless  otherwise  indicated  in  the  extent  of 
play  agreement. 


Sub-Element  l.c — Direction  and  Control 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654.  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  capability  to 
control  their  overall  response  to  an 
emergency. 

Criterion  l.c.l:  Key  personnel  with 
leadership  roles  for  the  ORO  provide 
direction  and  control  to  that  part  of  the 
overall  response  effort  for  which  they  are 
responsible.  (NUREG-0654,  A.l.d:  A.2.a.  b) 

Extent  of  Play.  Leadership  personnel 
should  demonstrate  the  ability  to  carry  out 
essential  functions  of  the  response  effort,  for 
example:  keeping  the  staff  informed, 
coordinating  with  other  appropriate  OROs. 
and  ensuring  completion  of  requirements  and 
requests. 

All  activities  as.sociated  with  direction  and 
control  must  be  performed  based  on  the 
ORO's  plans  and  procedures  and  completed 
as  they  would  be  in  an  actual  emergency, 
unless  otherwise  indicated  in  the  extent  of 
play  agreement. 

Sub-Element  1  .d — Communications 
Equipment 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  establish  at  least 
two  reliable  communication  systems  to 
ensure  communications  with  key  emergency 
personnel  at  locations  such  as  the  following: 
appropriate  contiguous  governments  within 
the  emergency  planning  zone  (EPZ),  Federal 
emergency  response  organizations,  the 
licensee  and  its  facilities,  emergency 
operations  centers  (EOC).  and  Held  teams. 

Criterion  J.d.J;  At  least  two 
communication  systems  are  available,  at  least 
one  operates  properly,  and  communication 
links  are  established  and  maintained  with 
appropriate  locations.  Communications 
capabilities  are  managed  in  support  of 
emergency  operations.  (NUREG--0654.  F.l,  2) 

Extent  of  Play.  Communications  equipment 
and  procedures  for  facilities  and  field  units 
should  be  used  as  needed  for  the 
transmission  and  receipt  of  exercise 


messages.  All  facilities  and  Field  teams 
should  have  the  capability  to  access  at  least 
one  communication  system  that  is 
independent  of  the  commercial  telephone 
system  and  uses  a  separate  power  source. 
Responsible  OROs  should  demonstrate  the 
capability  to  manage  the  communication 
systems  and  ensure  that  all  message  traffic  is 
handled  without  delays  that  might  disrupt 
the  conduct  of  emergency  operations.  OROs 
should  ensure  that  a  coordinated 
communication  link  for  fixed  and  mobile 
medical  support  facilities  exist.  The  specific 
communications  capabilities  of  OROs  should 
be  commensurate  with  that  specified  in  the 
response  plan  and/or  procedures.  Exercise 
scenarios  could  require  the  failure  of  a 
communications  system  and  the  use  of  an 
alternate  system. 

All  activities  associated  with  the 
management  of  communications  capabilities 
must  be  demonstrated  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  1  .e — Equipment  and  Supplies 
to  Support  Operations 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654.  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  emergency 
equipment  and  supplies  adequate  to  support 
the  emergency  response. 

Criterion  J. e. J.  Equipment,  maps,  displays, 
dosimetry,  potassium  iodide  (KI).  and  other 
supplies  are  sufficient  to  support  emergency 
operations.  (NUREG-0654.  H..  I.lO.a.  b.  e.  j,' 
k;j.ll:K.3.a) 

Extent  of  Play.  Equipment  within  the 
facility  (facilities)  should  be  sufficient  and 
consistent  with  the  role  assigned  to  that 
facility  in  the  ORO's  plans  and/or  procedures 
in  support  of  emergency  operations.  Use  of 
maps  and  displays  is  encouraged. 

All  instruments,  including  air  sampling 
flow  meters  (field  teams  only),  should  be 
inspected,  inventoried,  and  operationally 
checked  at  least  once  each  calendar  quarter 
and  after  each  use.  They  should  be  calibrated 
in  accordance  with  the  manufacturer's 
recommendations  (or  at  least  annually  for  the 
CDV-700  series  or  if  there  are  no 
manufacturer's  recommendations  for  a 
specific  instrument).  A  label  indicating  such 
calibration  should  be  on  each  instrument  or 
verifiable  by  other  means.  Note:  Field  team 
equipment  is  evaluated  under  4.a.l; 
radiological  laboratory  equipment  under 
4.C.1;  reception  center  and  emergency  worker 
facilities'  equipment  is  evaluated  under  6.a.l; 
and  ambulance  and  medical  facilities' 
equipment  is  evaluated  under  6.d.l. 

Sufficient  quantities  of  appropriate  direct- 
reading  and  permanent  record  dosimetry  and 
dosimeter  chargers  should  be  available  for 
issuance  to  all  categories  of  emergency 
workers  that  could  be  deployed  from  that 
facility.  Appropriate  direct-reading 
dosimeters  should  allow  individual(s)  to  read 
the  administrative  reporting  limits  and 
maximum  exposure  limits  contained  in  the 
ORO's  plans  and  procedures. 

Dosimeter^should  be  inspected  for 
electrical  leakage  at  least  annually  and 
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replaced,  if  necessary.  CDV-138s.  due  to 
their  documented  history  of  electrical  leakage 
problems,  should  be  inspected  for  electrical 
leakage  at  least  quarterly  and  replaced  if 
necessary.  This  leakage  testing  will  be 
verified  during  the  exercise,  through 
documentation  submitted  in  the  Annual 
Letter  of  Certification,  and/or  through  a  staff 
assistance  visit. 

Responsible  OROs  should  demonstrate  the 
capability  to  maintain  inventories  of  Kl 
sufficient  for  use  by  emergency  workers,  as 
indicated  on  rosters;  institutionalized 
individuals,  as  indicated  in  capacity  lists  for 
facilities:  and,  where  stipulated  by  the  plan 
and/or  procedures,  members  of  the  general 
public  (including  transients)  within  the 
plume  pathway  EPZ. 

Quantities  of  dosimetry  and  KI  available 
and  storage  locations(s)  will  be  confirmed  by 
physical  inspection  at  storage  location(s)  or 
through  documentation  of  current  inventory 
submitted  during  the  exercise,  provided  in 
the  Annual  Letter  of  Certification 
submission,  and/or  verified  during  a  Staff 
Assistance  Visit.  Available  supplies  of  KI 
should  be  within  the  expiration  dale 
indicated  on  KI  bottles  or  blister  packs.  As 
an  alternative,  a  letter  from  the  drug 
manufacturer  should  be  available  that 
documents  a  formal  extension  of  the  KI 
expiration  date.  Another  alternative  is  for  the 
ORO  to  obtain  approval  from  FEMA  based  on 
a  certified  independent  laboratory  testing  to 
extend  the  shelf  life. 

At  locations  where  traffic  and  access 
control  personnel  are  deployed,  appropriate 
equipment  (e.g..  vehicles,  barriers,  traffic 
cones  and  signs,  etc.)  should  be  available  or 
their  availability  described. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Evaluation  Area  2 — Protective  Action 
Decision-Making 

Sub-Element  2.a — Emergency  Worker 
Exposure  Control  ~- 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  an  Offsite 
Response  Organizations  (ORO)  have  the 
capability  to  assess  and  control'the  radiation 
exposure  received  by  emergency  workers  and 
have  a  decision  chain  in  place  as  specified 
in  the  ORO's  plans  and  procedures  to 
authorize  emergency  worker  exposure  limits 
to  be  exceeded  for  specific  missions. 

Radiation  exposure  limits  for  emergency 
workers  are  the  recommended  accumulated 
dose  limits  or  exposure  rates  that  emergency 
workers  may  be  permitted  to  incur  during  an 
emergency.  These  limits  include  any  pre- 
established  administrative  reporting  limits 
(that  take  into  consideration  Total  Effective 
Dose  Equivalent  or  organ-specific  limits) 
identified  in  the  ORO's  plans  and      _ 
procedures.  ~ 

Criterion  2.a.l:  OROs  use  a  decision- 
making process,  considering  relevant  factors 
and  appropriate  coordination,  to  ensure  that 
an  exposure  control  system,  including  the 
use  of  KI.  is  in  place  for  emergency  workers 


including  provisions  to  authorize  radiation 
exposure  in  excess  of  administrative  limits  or 
protective  action  guides.  (NUREG-0654,  K.4. 
MO.  e.  f) 

Extent  of  Play.  OROs  authorized  to  send 
emergency  workers  into  the  plume  exposure 
pathway  EPZ  should  demonstrate  the 
following  capabilities  on  the  basis  of 
information  in  the  emergency  plan:  (1) 
Determination  of  radiation  exposure  limits  to 
be  authorized  for  emergency  workers;  (2) 
appropriate  decision  making,  based  on 
projected  doses  and  in  accordance  with 
emergency  workers'  exposure  limits,  as  to 
whether  or  not  to  send  emergency  workers  to 
areas  within  the  plume  exposure  pathway 
EPZ;  (3)  establishment  of  procedures  to  allow 
emergency  workers  to  voluntarily  choose  to 
enter  the  plume  exposure  pathway  EPZ 
where  radiation  levels  may  ^pose 
individuals  to  higher  than  pre-authorized 
exposures  for  lifesaving  missions,  to  protect 
valuable  property.  or4o  protect  large 
populations;  and  (4)  use  of  a  Kl  decision- 
making process  that  involves  close 
coordination  between  appropriate  assessment 
and  decision-making  staff. 

Whenever  emergency  personnel  are 
planning  to  undertake  an  operation,  it  is 
essential  that  the  best  estimate  of  the 
situation  be  known  by  the  personnel 
directing  the  operation.  All  sources  of 
information,  including  projected  exposure 
rate  patterns,  should  be  considered  and  a  best 
estimate  made  of  the  exposure  likely  to  be 
received  during  a  specific  mission,  the 
mission  must  be  planned  by  taking  into 
consideration  the  most  likely  situation  as 
well  as  the  most  potentially  hazardous 
situation.  Items  to  be  considered  include 
alternative  entry  and  exit  routes,  potential 
changes  in  meteorological  conditions,  areas 
or  roads  to  be  avoided,  equipment  and 
vehicle  failure,  and  other  relevant  items. 

Responsible  OROs  should  demonstrate  the 
capability  to  make  decisions  concerning  the 
authorization  of  exposure  levels  in  excess  of 
pre-authorized  levels  and  to  manage  the 
number  of  emergency  workers  receiving 
radiation  dose  above  pre-authorized  levels. 

As  appropriate.  OROs  should  demonstrate 
the  capability  (o  make  decisions  on  the 
distribution  and  administration  of  KI,  as  a 
protective  measure,  based  on  the  OROs  plan 
and/or  procedures  or  projected  thyroid  dose 
compared  with  the  established  PAGs  for  KI 
administration. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  2.b. — Radiological  Assessment 
and  Protective  Action  Recommendations  and 
Decisions  for  the  Plume  Phase  of  the 
Emergency 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654.  which  indicates  that  Offsite  Response 
Organizatfons  (ORO)  have  the  capability  to 
independently  project  integrated  dose  firom 
exposure  rates  or  other  information  and 
compare  the  estimated  dose  savings  with  the 
protective  action  guides.  OROs  have  the 
capability  to  choose,  among  a  range  of 
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prolective  actions,  those  most  appropriate  in 
a  given  emergency  situation.  OROs  base  these 
choices  on  PAGs  from  the  ORO's  plans  and 
procedures  or  EPA  400-R-92-O01  and  other 
criteria,  such  as,  plant  conditions,  licensee 
protective  action  recommendations, 
coordination  of  protective  action  decisions 
with  other  political  jurisdictions  (e.g.,  other 
affected  OROs),  availability  of  appropriate  in- 
place  shelter,  weather  conditions,  evacuation 
time  estimates,  and  situations  that  create 
higher  than  normal  risk  ftxjm  evacuation. 
Criterion  2.b.l:  Appropriate  protective 
action  recommendations  are  based  on 
available  information  on  plant  conditions, 
field  monitoring  data,  and  licensee  and  ORO 
dose  projections,  as  well  as  knowledge  of 
onsite  and  offsite  environmental  conditions. 
(NUREG-0654, 1.8, 10, 11  and  Supplement  3) 

Extent  of  Play.^iuTing  the  initial  stage  of 
the  emergency  response,  following 
notification  of  plant  conditions  that  may 
warrant  offsite  protective  actions,  the  ORO 
should  demonstrate  the  capability  to  use 
appropriate  means,  described  in  the  plan 
and/or  procedures,  to  develop  protective 
action  recommendations  (PAR)  for  decision- 
makers based  on  available  information  and 
recommendations  from  the  licensee,  and 
field  monitoring  data,  if  available. 

When  release  and  meteorological  data  are 
provided  by  the  licensee,  the  ORO  also 
considers  these  data.  The  ORO  should 
demonstrate  a  reliable  capability  to 
independently  validate  dose  projections.  The 
types  of  calculations  to  be  demonstrated 
depend  on  the  data  available  and  the  need  for 
assessments  to  support  the  PARs  appropriate 
to  the  scenario.  In  all  cases,  calculation  of 
projected  dose  should  be  demonstrated. 
Projected  doses  should  be  related  to 
quantities  and  units  of  the  PAG  to  which 
they  will  be  compared.  PARs  should  be 
promptly  transmitted  to  decision-makers  in  a 
prearranged  format. 

Differences  greater  than  a  factor  of  10 
between  projected  doses  by  the  licensee  and 
the  ORO  should  be  discussed  with  the 
licensee  with  respect  to  the  input  data  and 
assumptions  used,  the  use  of  different 
models,  or  other  possible  reasons.  Resolution 
of  these  differences  should  be  incorporated 
into  the  PAR  if  timely  and  appropriate.  The 
ORO  should  demonstrate  the  capability  to 
use  any  additional  data  to  refine  projected 
doses  and  exposure  rates  and  revise  the 
associated  PARs. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  2.b.2:  A  decision-making  process 
involving  consideration  of  appropriate 
factors  and  necessary  coordination  is  used  to 
make  protective  action  decisions  (PAD)  for 
the  general  public  (including  the 
recommendation  for  the  use  of  KI,  if  ORO 
policy).  (NUREG-0654, 1.9,  lO.m) 
Extent  of  Play.  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  make  both  initial  and 
subsequent  PADs.  They  should  demonstrate 
the  capability  to  make  initial  PADs  in  a 
timely  manner  appropriate  to  the  situation, 
based  on  notification  from  the  licensee. 


as.sessment  of  plant  status  and  releases,  and 
PARs  from  the  utility  and  ORO  staff. 

The  dose  assessment  personnel  may 
provide  additional  PARs  based  on  the 
subsequent  dose  projections.  Held  monitoring 
data,  or  information  on  plant  conditions.  The 
decision-makers  should  demonstrate  the 
capability  to  change  protective  actions  as 
appropriate  based  on  these  projections. 

Where  specified  in  the  plan  and/or 
procedures,  responsible  OROs  should 
demonstrate  the  capability  to  make  decisions 
on  the  distribution  and  administration  of  KI 
as  a  protective  measure.  This  decision  should 
be  based  on  the  ORO's  plan  and/or 
procedures  or  projected  thyroid  dose 
compiared  with  the  established  PAG  for  KI 
administration.  The  KI  decision-making 
process  should  involve  close  coordination 
with  appropriate  assessment  and  decision- 
making staff. 

If  more  than  one  ORO  is  involved  in 
decision-making,  OROs  should  communicate 
and  coordinate  PADs  with  affected  OROs. 
OROs  should  demonstrate  the  capability  to 
communicate  the  contents  of  decisions  to  the 
affected  jurisdictions. 

All  decision-making  activities  by  ORO 
personnel  must  be  pterformed  based  on  the 
ORO's  plans  and  procedures  and  completed 
as  they  would  be  in  an  actual  emergency, 
unless  otherwise  indicated  in  the  extent  of 
play  agreement. 

Sub-Element  2.c — Protective  Action 
Decisions  Consideration  for  the  Protection  of 
Special  Populations 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  determine  protective  action 
recommendations,  including  evacuation, 
sheltering  and  use  of  potassium  iodide  (KI), 
if  applicable,  for  sp>ecial  population  groups 
(e.g.,  hospitals,  nursing  homes,  correctional 
facilities,  schools,  licensed  day  care  centers, 
mobility  impaired  individuals,  and 
transportation  dependent  individuals).  Focus 
is  on  those  special  population  groups  that  are 
(or  potentially  will  be)  affected  by  a 
radiological  release  from  a  nuclear  power 
plant. 

Criterion  2.c.  J :  Protective  action  decisions 
are  made,  as  appropriate,  for  special 
population  groups.  (NUREG-0654, 1.9.  J.lO.c, 
d,  e,  g) 

Extent  of  Play.  Usually,  it  is  appropriate  to 
implement  evacuation  in  areas  where  doses 
are  projected  to  exceed  the  lower  end  of  the 
range  of  PAGs,  except  for  situations  where 
there  is  a  high-risk  environment  or  where 
high-risk  groups  (e.g.,  the  immobile  or 
infirm)  are  involved.  In  these  cases,  examples 
of  factors  that  should  be  considered  are: 
weather  conditions,  shelter  availability. 
Evacuation  Time  Estimates,  availability  of 
transportation  assets,  risk  of  evacuation  vs. 
risk  from  the  avoided  dose,  and 
precautionary  school  evacuations.  In 
situations  where  an  institutionalized 
population  cannot  be  evacuated,  the 
administration  of  KI  should  be  considered  by 
the  OROs. 

All  decision-making  activities  associated 
with  protective  actions,  including 


consideration  of  available  resources,  for 
special  population  groups  must  be  based  on 
the  ORO's  plans  and  procedures  and 
completed  as  they  would  be  in  an  actual 
emergency,  unless  otherwise  indicated  in  the 
extent  of  play  agreement. 

Sub-Element  2.d. — Radiological  Assessment 
and  Decision-Making  for  the  Ingestion 
Exposure  Pathway 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  means  to 
assess  the  radiological  consequences  for  the 
ingestion  exposure  pathway,  relate  them  to 
the  appropriate  PAGs,  and  make  timely, 
appropriate  protective  action  decisions  to 
mitigate  exposure  from  the  ingestion 
pathway. 

During  an  accident  at  a  nuclear  power 
plant,  a  release  of  radioactive  material  may 
contaminate  water  supplies  and  agricultural 
products  in  the  surrounding  areas.  Any  such 
contamination  would  likely  occur  during  the 
plume  phase  of  the  accident,  and  dep>ending 
on  the  nature  of  the  release  could  impact  the 
ingestion  pathway  for  weeks  or  years. 

Criterion  2.d.1:  Radiologital  consequences 
for  the  ingestion  pathway  are  assessed  and 
appropriate  protective  action  decisions  are 
made  based  on  the  ORO  planning  criteria. 
(NUREG-0654, 1.8, 10;  J.ll) 

Extent  of  Play.  It  is  expected  that  the 
Offsite  Response  Organizations  (ORO)  will 
take  precautionary  actions  to  protect  food 
and  water  supplies,  or  to  minimize  exposure 
to  potentially  contaminated  water  and  food, 
in  accordance  with  their  respective  plans  and 
procedures.  Often  such  precautionary  actions 
are  initiated  by  the  OROs  based  on  criteria 
related  to  the  facility's  emergency 
classiRcation  levels  (ECL).  Such  actions  may 
include  recommendations  to  place  milk 
animals  on  stored  feed  and  to  use  protected 
water  supplies. 

The  ORO  should  use  its  procedures  (for 
example,  development  of  a  sampling  plan)  to 
assess  the  radiological  consequences  of  a 
release  on  the  food  and  water  supplies.  The 
ORO  assessment  should  include  the 
evaluation  of  the  radiological  analyses  of 
representative  samples  of  water,  food,  and 
other  ingestible  substances  of  local  interest 
from  potentially  impacted  areas,  the 
characterization  of  the  releases  from  the 
facility,  and  the  extent  of  areas  potentially 
impacted  by  the  release.  During  this 
assessment,  OROs  should  consider  the  use  of 
agricultural  and  watershed  data  within  the 
50-mile  EPZ.  The  radiological  impacts  on  the 
food  and  water  should  then  be  compared  to  . 
the  appropriate  ingestion  PAGs  contained  in 
the  ORO's  plan  and/or  procedures.  (The  plan 
and/or  procedures  may  contain  PAGs  based 
on  specific  dose  commitment  criteria  or     ■ 
based  on  criteria  as  recommended  by  current 
Food  and  Drug  Administration  guidance.) 
Timely  and  appropriate  recommendations 
should  be  provided  to  the  ORO  decision- 
makers group  for  implementation  decisions. 
As  time  permits,  the  ORO  may  also  include 
a  comparison  of  taking  or  not  taking  a  given 
action  on  the  resultant  ingestion  pathway 
dose  commitments. 

The  ORO  should  demonstrate  timely 
decisions  to  minimize  radiological  impacts 
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from  the  ingestion  pathway,  based  on  the 
given  assessments  and  other  information 
available.  Any  such  decisions  should  be 
communicated  and  to  the  extent  practical, 
coordinated  with  neighboring  and  local 
OROs. 

OROs  should  use  Federal  resources,  as 
identified  in  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP),  and 
other  resources  (e.g.,  compacts,  nuclear 
insurers,  etc.),  if  available.  Evaluation  of  this 
criterion  will  take  into  consideration  the 
level  of  Federal  and  other  resources 
participating. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  2.e. — Radiological  Assessment 
and  Decision-Making  Concerning  Relocation. 
Re-entry,  and  Return 

Intent 

The  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  capability  to 
make  decisions  on  relocation,  re-entry,  and 
return  of  the  general  public.  These  decisions 
are  essential  for  the  protection  of  the  public 
from  the  direct  long-term  exposure  to 
deposited  radioactive  materials  from  a  severe 
accident  at  a  nuclear  power  plant. 

Criterion  2.e. I.  Timely  relocation,  re-entry, 
and  return  decisions  are  made  and 
coordinated  as  appropriate,  based  on 
assessments  of  the  radiological  conditions 
and  criteria  in  the  ORO's  plan  and/or 
procedures.  (NUREG-0654,  A.l.b;  1. 10;  M) 

Extent  of  Play. 

•  Relocation:  OROs  should  demonstrate 
the  capability  to  estimate  integrated  dose  in 
contaminated  areas  and  to  compare  these 
estimates  with  PAGs.  apply  decision  criteria 
for  relocation  of  those  individuals  in  the 
general  public  who  have  not  been  evacuated 
but  where  projected  doses  are  in  excess  of 
relocation  PAGs,  and  control  access  to 
evacuated  and  restricted  areas.  Decisions  are 
made  for  relocating  members  of  the 
evacuated  public  who  lived  in  areas  that  now 
have  residual  radiation  levels  in  excess  of  the 
PAGs.  Determination  of  areas  to  be  restricted 
should  be  based  on  factors  such  as  the  mix 
of  radionuclides  in  deposited  materials, 
calculated  exposure  rates  vs.  the  PAGs,  and 
field  samples  of  vegetation  and  soil  analyses. 

•  Re-entry:  Decisions  should  be  made 
regarding  the  location  of  control  points  and 
policies  regarding  access  and  exposure 
control  for  emergency  workers  and  members 
of  the  general  public  who  need  to 
temporarily  enter  the  evacuated  area  to 
perform  specific  tasks  or  missions. 

Examples  of  control  procedures  are:  the 
assignment  of,  or  checking  for,  direct-reading 
and  non  direct-reading  dosimeters  for 
emergency  workers:  questions  regarding  the 
individual's  objectives  and  locations 
expected  to  be  visited  and  associated  time 
frames:  availability  of  maps  and  plots  of 
radiation  exposure  rates;  advice  on  areas  to 
avoid;  and  procedures  for  exit  including: 
monitoring  of  individuals,  vehicles,  and 
equipment;  decision  criteria  regarding 
decontamination;  and  proper  disposition  of 


emergency  worker  dosimeters  and 
maintenance  of  emergency  worker  radiation 
exposure  records. 

Responsible  OROs  should  demonstrate  the 
capability  to  develop  a  strategy  for 
authorized  re-entry  of  individuals  into  the 
restricted  zone,  based  on  established  decision 
criteria.  OROs  should  demonstrate  the 
capability  to  modify  those  policies  for 
security  purposes  (e.g.,  police  patrols),  for 
maintenance  of  essential  services  (e.g.,  fire 
protection  and  utilities),  and  for  other  critical 
functions.  They  should  demonstrate  the 
capability  to  use  decision  making  criteria  in 
allowing  access  to  the  restricted  zone  by  the 
public  for  various  reasons,  such  as  to 
maintain  property  (e.g.,  to  care  for  farm 
animals  or  secure  machinery  for  storage),  or 
to  retrieve  important  possessions. 
Coordinated  policies  for  access  and  exposure 
control  should  be  developed  among  all 
agencies  with  roles  to  perform  in  the 
restricted  zone.  OROs  should  demonstrate 
the  capability  to  establish  policies  for 
provision  of  dosimetry  to  all  individuals 
allowed  to  re-enter  the  restricted  zone.  The 
extent  that  OROs  need  to  develop  policies  on 
re-entry  will  be  determined  by  scenario 
events. 

•  Return:  Decisions  are  to  be  based  on 
environmental  data  and  political  boundaries 
or  physical/geological  features,  which  allow 
identification  of  the  boundaries  of  areas  to 
which  members  of  the  general  public  may 
return.  Return  is  permitted  to  the  boundary 
of  the  restricted  area  that  is  based  on  the 
relocation  PAG.  Other  factors  that  the  ORO 
should  consider  are,  for  example:  conditions 
that  permit  the  cancellation  of  the  emergency 
classlHcation  level  and  the  relaxation  of 
associated  restrictive  measures;  basing  return 
recommendations  (i.e.,  permitting 
populations  that  were  previously  evacuated 
to  reoccupy  their  homes  and  businesses  on 
an  unrestricted  basis)  on  measurements  of 
radiation  from  ground  deposition:  and  the 
capability  to  Identify  services  and  facilities 
that  require  restoration  within  a  few  days  and 
to  identify  the  procedures  and  resources  for 
their  restoration.  Examples  of  these  services 
and  facilities  are:  medical  and  social  services, 
utilities,  roads,  schools,  and  intermediate 
term  housing  for  relocated  persons. 

Evaluation  Area  3 — Protective  Action 
Implementation 

Sub-Element  3.a — Implementation  of 
Emergency  Worker  Exposure  Control 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  provide  for  the  following: 
distribution,  use,  collection,  and  processing 
of  direct-reading  dosimeters  and  permanent 
record  dosimeters;  provide  for  direct-reading 
dosimeters  to  be  read  at  appropriate 
frequencies  by  emergency  workers;  maintain 
a  radiation  dose  record  for  each  emergency 
worker;  and  provide  for  establishing  a 
decision  chain  or  authorization  procedure  for 
emergency  workers  to  incur  radiation 
exposures  in  excess  of  protective  action 
guides,  always  applying  the  ALARA  (As  Low 
As  is  Reasonably  Achievable)  principle  as 
appropriate. 


Criterion  3.a.l:  The  OROs  issue 
appropriate  dosimetry  and  procedures,  and 
manage  radiological  exposure  to  emergency 
workers  in  accordance  with  the  plans  and 
procedures.  Emergency  workers  periodically 
and  at  the  end  of  each  mission  read  their 
dosimeters  and  record  the  readings  on  the 
appropriate  exposure  record  or  chart. 
(NUREG-0654,  K.3) 

Extent  of  Play.  OROs  should  demonstrate 
the  capability  to  provide  appropriate  direct- 
reading  and  permanent  record  dosimetry, 
dosimetry  chargers,  and  instructions  on  the 
use  of  dosimetry  to  emergency  workers.  For 
evaluation  purposes,  appropriate  direct- 
reading  dosimetry  is  deflned  as  dosimetry 
that  allows  individual(s)  to  read  the 
administrative  reporting  limits  (that  are  pre- 
established  at  a  level  low  enough  to  consider 
subsequent  calculation  of  Total  Effective 
Dose  Equivalent)  and  maximum  exposure 
limits  (for  those  emergency  workers  involved 
in  life  saving  activities)  contained  in  the 
OROs  plans  and  procedures. 

Each  emergency  worker  should  have  the 
basic  knowledge  of  radiation  exposure  limits 
as  specified  in  the  ORO's  plan  and/or 
procedures.  Procedures  to  monitor  and 
record  dosimeter  readings  and  to  manage 
radiological  exposure  control  should  be 
demonstrated. 

During  a  plume  phase  exercise,  emer^ncy 
workers  should  demonstrate  the  procedures 
to  be  followed  when  administrative  exposure 
limits  and  turn-back  values  are  reached.  The 
emergency  worker  should  report 
accumulated  exposures  during  the  exercise 
as  indicated  in  the  plans  and  procedures. 
OROs  should  demonstrate  the  actions 
described  in  the  plan  and/or  procedures  by 
determining  whether  to  replace  the  worker, 
to  authorize  the  worker  to  incur  additional 
exposures  or  to  take  other  actions.  If  scenario 
events  do  not  require  emergency  workers  to 
seek  authorizations  for  additional  exposure, 
evaluators  should  interview  at  least  two 
emergency  workers,  to  determine  their 
knowledge  of  whom  to  contact  in  the  event 
authorization  is  needed  and  at  what  exposure 
levels.  Emergency  workers  may  use  any 
available  resources  (e.g..  written  procedures 
and/or  co-workers)  in  providing  responses. 

Although  it  is  desirable  for  all  emergency 
workers  to  each  have  a  direct-reading 
dosimeter,  there  may  be  situations  where 
team  members  will  be  in  close  proximity  to 
each  other  during  the  entire  mission  and 
adequate  control  of  exposure  can  be  effected 
for  all  members  of  the  team  by  one  dosimeter 
worn  by  the  team  leader.  Emergency  workers 
who  are  assigned  to  low  exposure  rate  areas, 
e.g.,  at  reception  centers,  counting 
laboratories,  emergency  opterations  centers, 
and  communications  centers,  may  have 
individual  direct-reading  dosimeters  or  they 
may  be  monitored  by  dosimeters  strategically 
placed  in  the  work  area.  It  should  be  noted 
that,  even  in  these  situations,  each  team 
member  must  still  have  their  own  permanent 
record  dosimeter.  Individuals  without 
specific  radiological  response  missions,  such 
as  fanners  for  animal  care,  essential  utility 
service  persoimel,  or  other  members  of  the 
public  who  must  re-enter  an  evacuated  area 
following  or  during  the  plume  passage, 
should  be  limited  to  the  lowest  radiological 
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exposure  commensurate  with  completing 
their  missions. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  ac^tual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  3.b — Implementation  ofKl 
Decision 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  provide  radioprotective  drugs 
for  emergency  workers,  institutionalized 
individuals,  and,  if  in  the  plan  and/or 
procedures,  to  the  general  public  for  whom 
immediate  evacuation  may  not  be  feasible, 
very  difficult,  or  significantly  delayed.  While 
it  is  necessary  for  OROs  to  have  the 
capability  to  provide  KI  to  emergency 
workers  and  institutionalized  individuals, 
the  provision  of  iG  to  the  general  public  is 
an  ORO  option  and  is  reflected  in  ORO's 
plans  and  procedures.  Provisions  should 
include  the  availability  of  adequate 
quantities,  storage,  and  means  of  the 
distribution  of  radioprotective  drugs. 

Criterion  3.b.l:  KI  and  appropriate 
instructions  are  available  should  a  decision 
to  recommend  use  of  KI  be  made. 
Appropriate  record  keeping  of  the 
administration  of  KI  for  emergency  workers 
and  institutionalized  individuals  (not  the 
general  public)  is  maintained.  (NUREG-0654, 
E.  7,  J.  10.  e.  f) 

Extent  of  Play.  Offsite  Response 
Organizations  (ORO)  should  demonstrate  the 
capability  to  make  KI  available  to  emergency 
workers,  institutionalized  individuals,  and, 
where  provided  for  in  the  ORO  plan  and/or 
procedures,  to  members  of  the  general  public. 
OROs  should  demonstrate  the  capability  to 
accomplish  distribution  of  KI  consistent  with 
decisions  made.  Organizations  should  have 
the  capability  to  develop  and  maintain  lists 
of  emergency  workers  and  institutionalized 
individuals  who  have  ingested  KI,  including 
documentation  of  the  date(s)  and  time(s)  they 
were  instructed  to  ingest  KI.  The  ingestion  of 
KI  recommended  by  the  designated  ORO 
health  official  is  voluntary.  For  evaluation 
purposes,  the  actual  ingestion  of  KI  is  not 
necessary.  OROs  should  demonstrate  the 
capability  to  formulate  and  disseminate 
appropriate  instructions  on  the  use  of  KI  for 
those  advised  to  take  it.  If  a  recommendation 
is  made  for  the  general  public  to  take  KI, 
appropriate  information  should  be  provided 
to  the  public  by  the  means  of  notification 
specified  in  the  ORO's  plan  and/or 
procedures. 

Emergency  workers  should  demonstrate 
the  basic  knowledge  of  procedures  for  the  use 
of  KI  whether  or  not  the  scenario  drives  the 
use  of  KI.  This  can  be  accomplished  by  an 
interview  with  the  evaluator. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 


Sub-Element  3.c — Implementation  of 
Protective  Actions  for  Special  Populations 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  implement  protective  action 
decisions,  including  evacuation  and/or 
sheltering,  for  all  special  populations.  Focus 
is  on  those  special  populations  that  are  (or 
potentially  will  be)  affected  by  a  radiological 
release  &t)m  a  nuclear  power  plant. 

Criterion  3.c.l:  Protective  action  decisions 
are  implemented  for  special  populations 
other  than  schools  within  areas  subject  to 
protective  actions.  (NUREG-0654,  E.T,  J.9. 
lO.c,  d.  e,  g) 

Extent  of  Play.  Applicable  OROs  should 
demonstrate  the  capability  to  alert  and  notify 
(e.g.,  provide  protective  action 
recommendations  and  emergency 
information  and  instructions)  special 
populations  (hospitals,  nursing  homes, 
correctional  facilities,  mobility  impaired 
individuals,  transportation  dependent,  etc.). 
OROs  should  demonstrate  the  capability  to 
provide  for  the  needs  of  special  populations 
in  accordance  with  the  ORO's  plans  and 
procedures. 

Contact  with  special  populations  and 
reception  facilities  may  be  actual  or 
simulated,  as  agreed  to  in  the  Extent  of  Play. 
At  least  Vs  of  transportation  providers 
(including  special  resources  for  disabled 
individuals)  must  be  actually  contacted 
during  each  exercise.  All  actual  and 
simulated  contacts  should  be  logged. 

All  implementing  activities  associated  with 
protective  actions  for  special  populations 
must  be  based  on  the  ORO's  plans  and 
procedures  and  completed  as  they  would  be 
in  an  actual  emergency,  unless  otherwise 
indicated  in  the  extent  of  play  agreement. 

Criterion  3.C.2:  OROs/School  officials 
decide  upon  and  implement  protective 
actions  for  schools.  (NUREG-0654,  J.lO.c,  d, 
g) 

Extent  of  Play.  Applicable  OROs  should 
demonstrate  the  capability  to  alert  and  notify 
all  public  schools,  licensed  day  care  centers, 
and  participating  private  schools  within  the 
emergency  planning  zone  of  emergency 
conditions  that  are  expected  to  or  may 
necessitate  protective  actions  for  students. 

In  accordance  with  plans  and/or 
procedures,  OROs  and/or  officials  of 
participating  public  and  private  schools  and 
licensed  day  care  centers  should  demonstrate 
the  capability  to  make  and  implement 
prompt  decisions  on  protective  actions  for 
students.  Officials  should  demonstrate  that 
the  decision  making  process  for  protective 
actions  considers  (e.g.,  either  accepts 
automatically  or  gives  heavy  weight  to) 
protective  action  recommendations  made  by 
ORO  personnel,  the  ECL  at  which  these 
recommendations  are  received,  preplanned 
strategies  for  protective  actions  for  that  ECL, 
and  the  location  of  students  at  the  time  (e.g., 
whether  the  students  are  still  at  home,  en 
route  to  the  school,  or  at  the  school). 

Implementation  of  protective  actions 
should  be  completed  subject  to  the  following 
provisions:  At  least  one  school  in  each 
affected  school  system  or  district,  as 
appropriate,  needs  to  demonstrate  the 


implementation  of  protective  actions.  The 
implementation  of  canceling  the  school  day, 
dismissing  early,  or  sheltering  should  be 
simulated  by  describing  to  evaluators  the 
procedures  that  would  be  followed.  If 
evacuation  is  the  implemented  protective 
action,  all  activities  to  coordinate  and 
complete  the  evacuation  of  students  to 
reception  centers,  congregate  care  centers,  or 
host  schools  may  actually  be  demonstrated  or 
accomplished  through  an  interview  process. 
If  accomplished  through  an  interview 
process,  appropriate  school  personnel 
including  decision  making  officials  (e.g., 
superintendent/principal,  transportation 
director/bus  dispatcher),  and  at  least  one  bus 
driver  should  be  available  to  demonstrate 
knowledge  of  their  role(s)  in  the  evacuation 
of  school  children.  Communications 
capabilities  between  school  officials  and  the 
buses,  if  required  by  the  plan  and/or 
procedures,  should  be  verified. 

Officials  of  the  participating  school(s)  or 
school  system(s)  should  demonstrate  the 
capability  to  develop  and  provide  timely 
information  to  OROs  for  use  in  messages  to 
parents,  the  general  public,  and  the  media  on 
the  status  of  protective  actions  for  schools. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
specified  above  or  indicated  in  the  extent  of 
play  agreement. 

Sub-Element  3.d. — Implementation  of  Traffic 
and  Access  Control 

Intent 

This  sub-element  is  derived  ftt)m  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  capability  to 
implement  protective  action  plans,  including 
relocation  and  restriction  of  access  to 
evacuated/sheltered  areas.  This  sub-element 
focuses  on  selecting,  establishing,  and 
staffing  of  traffic  and  access  control  points 
and  removal  of  impediments  to  the  flow  of 
evacuation  traffic. 

Criterion  3.d.l:  Appropriate  traffic  and 
access  control  is  established.  Accurate 
instructions  are  provided  to  traffic  and  access 
control  personnel.  (NUREG-0654,  f.lO.g,  j,  k) 

Extent  of  Play.  OROs  should  demonstrate 
the  capability  to  select,  establish!  and  staff 
appropriate  traffic  and  access  control  points, 
consistent  with  protective  action  decisions 
(for  example,  evacuating.sheltering,  and 
relocation),  in  a  timely  manner.  OROs  should 
demonstrate  the  capability  to  provide 
instructions  to  traffic  and  access  control  staff 
on  actions  to  take  when  modifications  in 
protective  action  strategies  necessitate 
changes  in  evacuation  patterns  or  in  the 
area(s)  where  access  is  controlled. 

Traffic  and  access  control  staff  should 
demonstrate  accurate  knowledge  of  their 
roles  and  responsibilities.  This  capability 
may  be  demonstrated  by  actual  deployment 
or  by  interview  in  accordance  with  the  extent 
of  play  agreement. 

In  instances  where  OROs  lack  authority 
necessary  to  control  access  by  certain  types 
of  traffic  (rail,  water,  and  air  traffic),  they 
should  demonstrate  the  capability  to  contact 
tlie  State  or  Federal  agencies  with  authority 
to  control  access. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
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would  be  in  an  actual  emergency,  unless 
specified  above  or  indicated  in  the  extent  of 
play  agreement. 

Criterion  3.d.2:  Impediments  to  evacuation 
are  identified  and  resolved.  (NUREG-0654, 
J.10.k) 

Extent  of  Play.  OROs  should  demonstrate 
the  capability,  as  required  by  the  scenario,  to 
identify  and  take  appropriate  actions 
concerning  impediments  to  evacuation. 
Actual  dispatch  of  resources  to  deal  with 
impediments,  such  as  wreckers,  need  not  be 
demonstrated;  however,  all  contacts,  actual 
or  simulated,  should  be  logged. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
specified  above  or  indicated  in  the  extent  of 
play  agreement. 

Sub-Element  3.e — Implementation  of 
Ingestion  Pathway  Decisions 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  implement  protective  actions, 
based  on  criteria  recommended  by  current 
Food  and  Drug  Administration  guidance,  for 
the  ingestion  pathway  zone  (IPZ),  the  area 
within  an  approximate  50-mile  radius  of  the 
nuclear  power  plant.  This  sub-element 
focuses  on  those  actions  required  for 
implementation  of  protective  actions. 

Criterion  3.e.l:  The  ORO  demonstrates  the 
availability  and  appropriate  use  of  adequate 
information  regarding  water,  food  supplies, 
milk,  and  agricultural  production  within  the 
ingestion  exposure  pathway  emergency 
planning  zone  for  implementation  of 
protective  actions.  NUREG-0654.  J.Q,  11) 

Extent  of  Play.  Applicable  OROs  should 
demonstrate  the  capability  to  secure  and 
utilize  current  information  on  the  locations 
of  dairy  farms,  meat  and  poultry  producers, 
fisheries,  fruit  growers,  vegetable  growers, 
grain  producers,  food  processing  plants,  and 
water  supply  intake  points  to  implement 
protective  actions  within  the  ingestion 
pathway  EPZ.  OROs  should  use  Federal 
resources  as  identified  in  the  FRERP,  and 
other  resources  (e.g.,  compacts,  nuclear 
insurers,  etc.),  if  available.  Evaluation  of  this 
criterion  will  take  into  consideration  the 
level  of  Federal  and  other  resources 
participating  in  the  exercise. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  3.e.2:  Appropriate  measures, 
strategies,  and  pre-printed  instructional 
material  are  developed  for  implementing 
protective  action  decisions  for  contaminated 
water,  food  products,  milk,  and  agricultural 
production.  (NUREG-0654,  E.5,  7;  J.9,  11) 

Extent  of  Play.  Development  of  measures 
and  strategies  for  implementation  of  IPZ 
protective  actions  should  be  demonstrated 
during  exercise  play  by  formulation  of 
protective  action  information  for  the  general 
public  and  food  producers  and  processors. 
This  includes  the  capability  for  the  rapid 
reproduction  and  distribution  of  appropriate 
pre-printed  information  and  instructions  to 


pre-determined  individuals  and  businesses. 
OROs  should  demonstrate  the  capability  to 
control,  restrict  or  prevent  distribution  of 
contaminated  food  by  commercial  sectors. 
Exercise  play  should  include  demonstration 
of  communications  and  coordination 
between  organizations  to  implement 
protective  actions.  However,  actual  field  play 
of  implementation  activities  may  be 
simulated.  For  example,  communications 
and  coordination  with  agencies  responsible 
for  enforcing  food  controls  within  the  IPZ 
should  be  demonstrated,  but  actual 
communications  with  food  producers  and 
processors  may  be  simulated. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-element  3.f— Implementation  of 
Relocation,  Re-entry,  and  Return  Decisions 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  demonstrate  the 
capability  to  implement  plans,  procedures, 
and  decisions  for  relocation,  re-entry,  and 
return.  Implementation  of  these  decisions  is 
essential  for  the  protection  of  the  public  frx>m 
the.direct  long-term  exposure  to  deposited 
radioactive  materials  from  a  severe  accident 
at  a  commercial  nuclear  power  plant. 

Criterion  3.f.l:  Decisions  regarding 
controlled  re-entry  of  emergency  workers  and 
relocation  and  return  of  the  public  are 
coordinated  with  appropriate  organizations 
and  implemented.  (NUREG-0654,  M.l,  3) 

Extent  of  Play. 

•  Relocation:  OROs  should  demonstrate 
the  capability  to  coordinate  and  implement 
decisions  concerning  relocation  of 
individuals,  not  previously  evacuated,  to  an 
area  where  radiological  contamination  will 
not  expose  the  general  public  to  doses  that 
exceed  the  relocation  PAGs.  OROs  should 
also  demonstrate  the  capability  to  provide  for 
short-term  or  long-term  relocation  of 
evacuees  who  lived  in  areas  that  have 
residual  radiation  leveb  above  the  PAGs. 

Areas  of  consideration  should  include  the 
capability  to  communicate  with  OROs 
regarding  timing  of  actions,  notification  of 
the  population  of  the  procedures  for 
relocation,  and  the  notification  of,  and  advice 
for,  evacuated  individuals  who  will  be 
converted  to  relocation  status  in  situations 
where  they  will  not  be  able  to  return  to  their 
homes  due  to  high  levels  of  contamination. 
OROs  should  also  demonstrate  the  capability 
to  communicate  instructions  to  the  public 
regarding  relocation  decisions. 

•  Re-entry:  OROs  should  demonstrate  the 
capability  to  control  re-entry  and  exit  of 
individuals  who  need  to  temporarily  re-enter 
the  restricted  area,  to  protect  them  from 
unnecessary  radiation  exposure  and  for  exit 
of  vehicles  and  other  equipment  to  control 
the  spread  of  contamination  outside  the 
restricted  area.  Monitoring  and 
decontamination  facilities  will  be  established 
as  appropriate. 

Examples  of  control  procedure  subjects  are: 
(1)  The  assignment  of,  or  checking  for.  direct- 
reading  and  non-direct-reading  dosimeters 


for  emergency  workers;  (2)  questions 
regarding  the  individuals'  objectives  and 
locations  expected  to  be  visited  and 
associated  timeframes;  (3)  maps  and  plots  of 
radiation  exposure  rates;  (4)  advice  on  areas 
to  avoid;  and  procedures  for  exit,  including 
monitoring  of  individuals,  vehicles,  and 
equipment,  decision  criteria  regarding 
contamination,  proper  disposition  of 
emergency  worker  dosimeters,  and 
maintenance  of  emergency  worker  radiation 
exposure  records. 

•  Aetum.'OROs  should  demonstrate  the 
capability  to  Implement  policies  concerning 
return  of  members  of  the  public  to  areas  thai 
were  evacuated  during  the  plume  phaae. 
OROs  should  demonstrate  the  capability  to 
identify  and  prioritize  services  and  focilities 
that  require  restoration  within  a  few  da]r>, 
and  to  identify  the  procedures  and  resomow 
for  their  restoration.  Examples  of  these 
services  and  facilities  are  medical  and  social 
services,  utilities,  roads,  schools,  and 
intermediate  term  housing  for  relocated 
persons. 

Communications  among  OROs  for 
relocation,  re-entry,  and  return  may  be 
simulated;  however  all  simulated  or  actual 
contacts  should  be  documented.  These 
discussions  may  be  accomplished  in  a  group 
setting. 

OROs  should  use  Federal  resources  as 
identified  in  the  FRERP,  and  other  resources 
(e.g.,  compacts,  nuclear  insurers,  etc.),  if 
available.  Evaluation  of  this  criterion  will 
take  into  consideration  the  level  of  Federal 
and  other  resources  participating  in  the 
exercise. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Evaluation  Area  4 — Fiekl  Measurement  And 
Analysis 

Sub-Element  4.a— Plume  Phase  Field 

Measurements  and  Analyses 

» 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  deploy  field  teams  with  the 
equipment,  methods,  and  expertise  necessary 
to  determine  the  location  of  airborne 
radiation  and  particulate  deposition  on  the 
ground  from  an  airborne  plume.  In  addition, 
NUREG-0654  indicates  that  OROs  should 
have  the  capability  to  use  field  teams  within 
the  plume  emergency  planning  zone  to 
measure  airborne  radioiodine  in  the  presence 
of  noble  gases  and  to  measure  radioactive 
particulate  material  in  the  airborne  plume.  In 
the  event  of  an  accident  at  a  nuclear  power 
plant,  the  possible  release  of  radioactive 
material  may  pose  a  risk  to  the  nearby 
population  and  environment.  Although 
accident  assessment  methods  are  available  to 
project  the  extent  and  magnitude  of  a  release, 
these  methods  are  subject  to  large 
uncertainties.  During  an  accident,  it  is 
important  to  collect  field  radiological  data  in 
order  to  help  characterize  any  radiological 
release.  This  does  not  imply  that  plume 
exposure  projections  should  be  made  from 
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the  field  data.  Adequate  equipment  and 
procedures  are  essential  to  such  field 
measurement  efforts. 

Criterion  4.a.l:  The  field  teams  are 
equipped  to  perform  field  measurements  of 
direct  radiation  exposure  (cloud  and  ground 
shine)' and  to  sample  airborne  radioiodine 
and  particulates.  (NUREG-0654.  H.IO;  1.7.  8, 
9.11) 

Extent  of  Play.  Field  teams  should  be 
equipped  with  all  instrumentation  and 
supplies  necessary  to  accomplish  their 
mission.  This  should  include  instruments 
capable  of  measuring  gamma  exposure  rales 
and  detecting  the  presence  of  beta  radiation. 
These  instruments  should  be  capable  of 
measuring  a  range  of  activity  and  exposure 
consistent  with  the  intended  use  of  the 
instrument  and  the  ORO's  plans  and 
procedures,  including  radiological 
protection/exposure  control  of  team  members 
and  detection  of  activity  on  the  air  sample 
collection  media.  An  appropriate  radioactive 
check  source  should  be  used  to  verify  proper 
operational  response  for  each  low  range 
radiation  measurement  instrument  (less  than 
1  R/hr)  and  for  high  range  instruments  when 
available.  If  a  source  is  not  available  for  a 
high  range  instrument,  a  procedure  should 
exist  to  operationally  test  the  instrument 
before  entering  an  area  where  only  a  high 
range  instrument  can  make  useful  readings. 
All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  4.a.2:  Field  teams  are  managed  to 
obtain  sufficient  information  to  help 
characterize  the  release  and  to  control 
radiation  exposure.  (NUREG-0654.  H.12: 1.8. 
ll;J.10.a) 

Extent  of  Play.  Responsible  Offsite 
Response  Organizations  (ORO)  should 
demonstrate  the  capability  to  brief  teams  on 
predicted  plume  location  and  direction, 
travel  speed,  and  exposure  control 
procedures  before  deployment. 

Field  measurements  are  needed  to  help 
characterize  the  release  and  to  support  the 
adequacy  of  implemented  protective  actions 
or  to  be  a  fector  in  modifying  protective 
actions.  Teams  should  be  directed  to  take 
measurements  in  such  locations,  at  such 
times  to  provide  information  sufficient  to 
characterize  the  plume  and  impacts. 

If  the  responsibility  to  obtain  peak 
measurements  in  the  plume  has  been 
accepted  by  licensee  field  monitoring  teams, 
with  concurrence  from  OROs.  there  is  no 
requirement  for  these  measurements  to  be 
repeated  by  State  and  local  monitoring  teams. 
The  sharing  and  coordination  of  plume 
measurement  information  among  all  field 
teams  (licensee.  Federal,  and  ORO)  is 
essential.  Coordination  concerning  transfer  of 
samples,  including  a  chain-of-custody  form, 
to  a  radiological  laboratory  should  be 
demonstrated.  OROs  should  use  Federal 
resources  as  identified  in  the  Federal 
Radiological  Emergency  Response  Plan 
(FRERP),  and  other  resources  (e.g.,  compacts, 
utility,  etc.).  if  available.  Evaluation  of  this 
criterion  will  take  into  consideration  the 
level  of  Federal  and  other  resources 
participating  in  the  exercise. 


All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  4.a.3:  Ambient  radiation 
measurements  are  made  and  recorded  at 
appropriate  locations,  and  radioiodine  and 
particulate  samples  are  collected.  Teams  will 
move  to  an  appropriate  low  background 
location  to  determine  whether  any  significant 
(as  specified  in  the  plan  and/or  procedures) 
amount  of  radioactivity  has  been  collected  on 
the  sampling  media.  (NUREG-0654. 1.7,  8.  9. 
11) 

Extent  of  Play.  Field  teams  should 
demonstrate  the  capability  to  report 
measurements  and  field  data  pertaining  to 
the  measurement  of  airborne  radioiodine  and 
particulates  and  ambient  radiation  to  the 
field  team  coordinator,  dose  assessment,  or 
other  appropriate  authority.  If  samples  have 
radioactivity  significantly  above  background, 
the  appropriate  authority  should  consider  the 
need  for  expedited  laboratory  analyses  of 
these  samples.  Offsite  Response 
Organizations  (ORO)  should  share  data  in  a 
timely  manner  with  all  appropriate  OROs. 
All  methodology,  including  contamination 
control,  instrumentation,  preparation  of 
samples,  and  a  chain-of-custody  form  for 
transfer  to  a  laboratory,  will  be  in  accordance 
with  the  ORO  plan  and/or  procedures.  OROs 
should  use  Federal  resources  as  identified  in 
the  FRERP.  and  other  resources  (e.g., 
compacts,  utility,  etc.).  if  available. 
Evaluation  of  this  criterion  will  take  into 
consideration  the  level  of  Federal  and  other 
resources  participating  in  the  exercise. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  4.b—Post  Plume  Phase  Field 
\4easurements  and  Sampling 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  OROs  should  have 
the  capability  to  assess  the  actual  or  potential 
magnitude  and  locations  of  radiological 
hazards  in  the  ingestion  pathway  zone  (IPZ) 
and  for  relocation,  re-entry  and  return 
measures.  This  sub-element  focuses  on  the 
collection  of  environmental  samples  for 
laboratory  analyses  that  are  essential  for 
decisions  on  protection  of  the  public  from 
contaminated  food  and  water  and  direct 
radiation  from  deposited  materials. 

Criterion  4.b.  1 :  The  field  teams 
demonstrate  the  capability  to  make 
appropriate  measurements  and  to  collect 
appropriate  samples  (e.g.,  food  crops,  milk, 
water,  vegetation,  and  soil)  to  support 
adequate  assessments  and  protective  action 
decision-making.  (NUREG-0654,  H.12;  1.8; 
J.lO.a,  11) 

Extent  of  Play.  The  Offsite  Response 
Organizations  (ORO)  field  teams  should 
demonstrate  the  capability  to  take 
measurements  and  samples,  at  such  times 
and  locations  as  directed,  to  enable  an 
adequate  assessment  of  the  ingestion 
pathway  and  to  support  re-entry,  relocation, 
and  return  decisions.  When  resources  are 


available,  the  use  of  aerial  surveys  and  in-situ 
gamma  measurement  is  appropriate.  All 
methodology,  including  contamination 
control,  instrumentation,  preparation  of 
samples,  and  a  chain-of-custody  form  for 
transfer  to  a  laboratory,  will  be  in  accordance 
with  the  ORO  plan  and/or  procedures. 

Ingestion  pathway  samples  should  be 
secured  from  agricultural  products  and 
water.  Samples  in  support  of  relocation  and 
return  should  be  secured  from  soil, 
vegetation,  and  other  surfaces  in  areas  that 
received  radioactive  ground  deposition. 
OROs  should  use  Federal  resources  as 
identified  in  the  FRERP,  and  other  resources 
(e.g.,  compacts,  utility,  nuclear  insurers,  etc.), 
if  available.  Evaluation  of  this  criterion  will 
take  into  consideration  the  level  of  Federal 
and  other  resources  participating  in  the 
exercise. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  4.c — Laboratory  Operations 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654.  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  perform  laboratory  analyses  of 
radioactivity  in  air,  liquid,  and 
environmental  samples  to  support  protectivB 
action  decision-making. 

Criterion  4. c.  J. -The  laboratory  is  capable  of 
performing  required  radiological  analyses  to 
support  protective  action  decisions. 
(NUREG-0654,  C.3;  1.8,  9;  J.ll) 

Extent  of  Play.  The  laboratory  staff  should 
demonstrate  the  capability  to  follow 
appropriate  procedures  for  receiving 
samples,  including  logging  of  information, 
preventing  contamination  of  the  laboratory, 
preventing  buildup  of  background  radiation 
due  to  stored  samples,  preventing  cross 
contamination  of  samples,  preserving 
samples  that  may  spoil  (e.g..  milk),  and 
keeping  track  of  sample  identity.  In  addition, 
the  laboratory  staff  should  demonstrate  the 
capability  to  prepare  samples  for  conducting 
measurements. 

The  laboratory  should  be  appropriately 
equipped  to  provide  analyses  of  media,  as 
requested,  on  a  timely  basis,  of  sufficient 
quality  and  sensitivity  to  support 
assessments  and  decisions  as  anticipated  by 
the  ORO's  plans  and  procedures.  The 
laboratory  (laboratories)  instrument 
calibrations  should  be  traceable  to  standards 
provided  by  the  National  Institute  of 
Standards  and  Technology.  Laboratory 
methods  used  to  analyze  typical 
radionuclides  released  in  a  reactor  incident 
should  be  as  described  in  the  plans  and 
procedures.  New  or  revised  methods  may  be 
used  to  analyze  atypical  radionuclide 
releases  (e.g.,  transuranics  or  as  a  result  of  a 
terrorist  event)  or  if  warranted  by 
circumstances  of  the  event.  Analysis  may 
require  resources  beyond  those  of  the  ORO. 

The  laboratory  staff  should  be  qualified  in 
radioanalytical  techniques  and 
contamination  control  procedures. 

OROs  should  use  Federal  resources  as 
identified  in  the  FRERP,  and  other  resources 
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[e.g.,  compacts,  utility,  nuclear  insurers,  etc.), 
if  available.  Evaluation  of  this  criterion  will 
take  into  consideration  the  level  of  Federal 
and  other  resources  participating  in  the 
exercise. 

All  activities  must  be  based  on  the  ORO's 
plans  and  procedures  and  completed  as  they 
would  be  in  an  actual  emergency,  unless 
otherwise  indicated  in  the  extent  of  play 
agreement.   . 

Evaluation  Area  5 — Emergency  Notification 
and  Public  Information 

Sub-Element  5.a — Activation  of  the  Prompt 
Alert  and  Notification  System 

Intent 

This  sub-element  is  derived  &t)m  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  provide  prompt  instructions  to 
the  public  within  the  plume  pathway  EPZ. 
Specific  provisions  addressed  in  this  sub- 
element  are  derived  from  the  Nuclear 
Regulatory  Commission  (NRC)  regulations 
(10  CFR  Part  50,  Appendix  E.IV.D.),  and 
FEMA-REP-10.  "Guide  for  the  Evaluation  of 
Alert  and  Notification  systems  for  Nuclear 
Power  Plants." 

Criterion  S.a.l:  Activities  associated  with 
primary  alerting  and  notification  of  the 
public  are  completed  in  a  timely  manner 
following  the  initial  decision  by  authorized 
offsite  emergency  officials  to  notify  the 
public  of  an  emergency  situation.  The  initial 
instructional  message  to  the  public  must 
include  as  a  minimum  the  elements  required 
by  current  FEMA  R£P  guidance.  (10  CFR  Part 
50,  Appendix  E.IV.D  and  NUREG-0654,  E.  1, 
4,  5.  6,  7) 

Extent  of  Play.  Responsibly  Offsite 
Response  Organizations  (ORO)  should 
demonstrate  the  capability  to  sequentially 
provide  an  alert  signal  followed  by  an  initial 
instructional  message  to  populated  areas 
(permanent  resident  and  transient) 
throughout  the  10-mile  plume  pathway  EPZ. 
Following  the  decision  to  activate  the  alert 
and  notification  system,  in  accordance  with 
the  ORO's  plan  and/or  procedures, 
completion  of  system  activation  should  be 
accomplished  in  a  timely  manner  (will  not  be 
subject  to  specific  time  requirements)  for 
primary  alerting/notification.  The  initial 
message  should  include  the  elements 
required  by  current  FEMA  REP  guidance. 

For  exercise  purposes,  timely  is  defined  as 
"the  responsible  ORO  personnel/ 
representatives  demonstrate  actions  to 
disseminate  the  appropriate  information/ 
instructions  with  a  sense  of  urgency  and 
without  undue  delay."  If  message 
dissemination  is  to  be  identified  as  not 
having  been  accomplished  in  a  timely 
manner,  the  evaluator(s)  will  document  a 
specific  delay  or  cause  as  to  why  a  message 
was  not  considered  timely. 

Procedures  to  broadcast  the  message 
should  be  fully  demonstrated  as  they  would 
in  an  actual  emergency  up  to  the  point  of 
transmission.  Broadcast  of  the  message(s)  or 
test  messages  is  not  required.  The  alert  signal 
activation  may  be  simulated.  However,  the 
procedures  should  be  demonstrated  up  to  the 
point  of  actual  activation.  The  capability  of 
the  primary  notification  system  to  broadcast 


an  instructional  message  on  a  24-hour  basis 
should  be  verified  during  an  interview  with 
appropriate  personnel  from  the  primary 
notification  system. 

All  activities  for  this  criterion  must  be 
based  on  the  ORO's  plans  and  procedures 
and  completed  as  they  would  be  in  an  actual 
emergency,  except  as  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  5.a.2:  After  the  State  and  local 
governmental  agency  (agencies)  point  of 
contact  is  notified  by  the  licensee  of  the 
situation  requiring  urgent  action,  activities 
associated  with  primary  alerting  and 
notification  of  the  public  in  the  event  of  an 
emergency  situation  requiring  urgent  action 
(a  fast-breaking  situation)  are  completed  in 
one  of  the  two  following  ways: 

(1)  The  State  and  local  governmental 
agency  (agencies)  point  of  contact  has  15 
minutes  from  verified  notification  by  the 
licensee  in  which  to  complete  primary 
alerting  and  notification  of  the  public.  In 
addition,  the  initial  point  of  contact  must 
demonstrate  the  capability  to  contact,  in  a 
timely  manner,  an  authorized  offsite 
decision-maker  relative  to  the  nature  and 
severity  of  the  event,  in  accordance  with 
plans  and  procedures. 

(2)  The  State  and  local  governmental 
agency  (agencies)  point  of  contact  promptly 
(in  a  timely  maimer)  notifies  State  and  local 
official(s)  of  the  situation  requiring  urgent 
action,  who  then  have  15  minutes  in  which 
to  complete  primary  alerting  and  notification 
of  the  public. 

The  initial  instructional  message  to  the 
public  must  include  the  elements  required  by 
current  FEMA  REP  guidance.  (10  CFR  Part 
50,  Appendix  E.IV.D  and  NUREG-0654,  E.  1. 
3,  5,  6,  7) 

Extent  of  Play.  The  ORO's  capability  to 
meet  this  criterion  must  be  evaluated  at  least 
once  every  six  years  during  a  fast  breaker 
drill.  The  ORO's  established  fast-breaking 
incident  procedures  will  be  evaluated.  When 
the  ORO's  point  of  contact  is  notified  by  the 
licensee  of  an  emergency  situation  requiring 
urgent  action,  the  applicable  ORO  should 
demonstrate  the  capability  to  sequentially 
provide  an  alert  signal  followed  by  an  initial 
instructional  message  to  populated  areas 
(permanent  resident  and  transient) 
throughout  the  10-mile  plume  pathway  EPZ 
in  one  of  the  following  two  ways: 

(1)  The  State  and  local  governmental 
agency  (agencies)  point  of  contact 
demonstrates  the  capability  to  sequentially 
provide  an  alert  signal  followed  by  an  initial 
instructional  message  to  populated  areas 
(permanent  resident  and  transient) 
throughout  the  10-mile  plume  pathway  EPZ 
within  15  minutes  of  verified  notification 
fix)m  the  utility  that  a  situation  exists 
requiring  urgent  action.  The  initial 
instructional  mesi>age  should  include  the 
elements  required  by  current  FEMA  REP 
guidance.  The  "clock"  will  start  when  the 
transmission  of  an  initial  notification  of  a 
General  Emergency  and  a  protective  action 
recommendation  from  the  utility  is 
completed  and  verified.  Within  15  minutes, 
actual  contact  of  the  primary  notification 
system  facility  (facilities)  and  dissemination 
of  the  initial  message  to  the  public  should  be 


demonstrated;  this  is  when  the  "clock"  will 
stop.' 

Broadcast  of  the  message  may  be 
simulated;  however,  once  again,  all  activities 
leading  to  that  point  should  be  demonstrated. 
In  addition,  the  ORO(s)  should  demonstrate 
the  capability  to  contact,  in  a  timely  manner, 
an  authorized  offsite  decision-maker  relative 
to  the  nature  and  severity  of  the  event,  in 
accordance  with  plans  and  procedures.  This 
contact  may  occur  either  prior  to,  or 
immediately  subsequent  to,  activation  of  the 
primary  alerting  and  notification  system. 
Although  it  must  be  accomplished  in  a 
timely  manner,  contact  of  the  decision-maker 
does  not  have  to  be  completed  within  the  15- 
minute  timeframe  discussed  above.  The  drill 
will  be  terminated  when  the  alert  signal 
activation  (simulated)  is  initiated,  the 
broadcast  (simulated)  is  initiated  by  the 
primary  notification  system  facility 
(facilities),  and  an  authorized  offsite 
decision-maker  has  been  contacted. 

(2)  The  State  and  local  governmental 
agency  (agencies)  point  of  contact 
demonstrates  the  capability  to  promptly  (in 
a  timely  manner)  notify  State  and  local 
official(s)  of  the  situation  requiring  urgeat 
action,  who  then  must  sequentially  provide 
an  alert  signal  followed  by  an  initial 
instructional  message  to  populated  areas 
(permanent  resident  and  transient) 
throughout  the  10-mile  plume  pathway  EPZ 
within  15  minutes  of  notification  by  the 
point  of  contact.  The  initial  instructional 
message  should  include  the  elements 
required  by  current  FEMA  REP  guidance. 
The  "clock"  will  start  when  the  transmission 
of  an  initial  notification  of  a  situation 
requiring  urgent  action  is  received  by  the 
State  and  local  governmental  official(s). 
Within  15  minutes,  actual  contact  of  the 
primary  notification  system  facility 
(facilities)  and  dissemination  of  the  initial 
message  to  the  public  should  be 
demonstrated:  this  is  when  the  "clock"  will 
stop.  Broadcast  of  the  message  may  be 
simulated;  however,  once  again,  all  activities 
leading  to  that  point  should  be  demonstrated. 
The  drill  will  be  terminated  when  the  alert 
signal  activation  (simulated)  is  initiated  and 
the  broadcast  (simulated)  is  initiated  by  the 
primary  notification  system  facility 
(facilities). 

The  drill  will  be  scheduled  to  be 
conducted  "Unannounced"  within  a  one- 
week  window.  The  evaluators  and  controllers 
for  each  jurisdiction  will  be  briefed  in  detail 
concerning  the  extent  of  play  and  timing  of 
the  drill.  Evaluators  and  controllers  will  be 
stationed  at  each  location  where  actions  will 
be  initiated,  where  alert  signals  are 
controlled,  and  at  the  applicable  primary 
notification  system  facility  (facilities).  The 
actual  activation  of  the  alert  signal  may  be 
simulated;  however,  all  activities  leading  up 
to  activation  should  be  demonstrated  and 
should  be  completed  within  the  15-minute 
time  frame.  It  should  be  noted  that 
coordination  among  OROs  is  normally 
desirable;  however,  in  the  event  of  a  fast 
breaker  situation  this  coordination  is  not 
necessary  prior  to  activation  of  the  primary 
alert  and  notification  sequence. 

All  activities  for  this  criterion  must  be 
based  on  the  ORO's  plans  and  procedures 
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and  completed  as  they  would  be  in  an  actual 
emergency,  except  as  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 

Criterion  5.a.3:  Activities  associated  with 
FEMA  approved  exception  areas  (where 
applicable)  are  completeu  within  45  minutes 
following. the  initial  decision  by  authorized 
offsite  emergency  officials  to  notify  the 
public  of  an  emergency  situation.  Backup 
alert  and  notiflcation  of  the  public  is 
completed  within  45  minutes  following  the 
detection  by  the  ORO  of  a  failure  of  the 
primary  alert  and  notiflcation  system. 
INUREG-0654.  E.  6,  Appendix  3.B.2.C) 

Extent  of  Play.  Offsite  Response 
Organizations  (ORO)  with  FEMA -approved 
exception  areas  (identifled  in  the  approved 
Alert  and  Notification  System  Design  Report) 
5-10  miles  from  the  nuclear  power  plant 
should  demonstrate  the  capability  to 
accomplish  primary  alerting  and  notiflcation 
of  the  exception  area(s)  within  45  minutes 
following  the  initial  decision  by  authorized 
offsite  emergency  officials  to  notify  the 
public  of  an  emergency  situation.  The  45- 
minute  clock  will  begin  when  the  OROs 
make  the  decision  to  activate  the  alert  and 
notiflcation  system  for  the  first  time  for  a 
specific  emergency  situation.  The  initial 
message  should,  at  a  minimum,  include:  a 
statement  that  an  emergency  exists  at  the 
plant  and  where  to  obtain  additional 
information. 

For  exception  area  alerting,  at  least  one 
route  needs  to  be  demonstrated  and 
evaluated.  The  selected  routes  should  vary 
from  exercise  to  exercise.  However,  the  most 
difficult  route  should  be  demonstrated  at 
least  once  every  six  years.  All  alert  and 
notification  activities  along  the  route  should 
be  simulated  (that  is,  the  message  that  would 
actually  be  used  is  read  for  the  evaluator.  but 
not  actually  broadcast)  as  agreed  upon  in  the 
extent  of  play.  Actual  testing  of  the  mobile 
public  address  system  will  be  conducted  at 
some  agreed  upon  location. 

Backup  alert  and  notification  of  the  public 
should  be  completed  within  45  minutes 
following  the  detection  by  the  ORO  of  a 
failure  of  the  primary  alert  and  notification 
system.  Backup  route  alerting  needs  only  be 
demonstrated  and  evaluated,  in  accordance 
with  the  ORO's  plan  and/or  procedures  and 
the  extent  of  play  agreement,  if  the  exercise 
scenario  calls  for  failure  of  any  portion  of  the 
primary  systero(s),  or  if  any  portion  of  the 
primary  system(s)  actually  fails  to  function. 
If  demonstrated,  only  one  route  needs  to  be 
selected  and  demonstrated.  All  alert  and 
notification  activities  along  the  route  should 
be  simulated  (that  is,  the  message  that  would 
actually  be  used  is  read  for  the  evaluator,  but 
not  actually  broadcast)  as  agreed  upon  in  the 
extent  of  play.  Actual  testing  of  the  Public 
Address  system  will  be  conducted  at  some 
agreed  upon  location. 

All  activities  for  this  criterion  must  be 
based  on  the  ORO's  plans  and  procedures 
and  completed  as  they  would  be  in  an  actual 
emergency,  except  as  noted  above  or 
otherwise  indicated  in  the  extent  of  play 
agreement. 


Sub-Element  5.6 — Emergency  Information 
and  Instructions  for  the  Public  and  the  Media 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654.  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  disseminate  to  the  public 
appropriate  emergency  information  and 
instructions  including  any  recommended 
protective  actions.  In  addition.  NUREG-0654 
provides  that  OROs  should  ensure  the 
capability  exists  for  providing  information  to 
the  media.  This  includes  the  availability  of 
a  physical  location  for  use  by  the  media 
during  an  emergency.  NUREG-0654  also 
provides  that  a  system  be  available  for 
dealing  with  rumors. 

Criterion  5.b.  1 :  OROs  provide  accurate 
emergency  information  and  instructions  to 
the  public  and  the  news  media  in  a  timely 
manner.  (NUREG-0654.  E.  5,  7;  G.3.a,  G.4.a, 
b,c) 

Extent  of  Play.  Subsequent  emergency 
information  and  instructions  should  be 
provided  to  the  public  and  the  media  in  a 
timely  manner  (will  not  be  subject  to  specific 
time  requirements).  For  exercise  purposes, 
timely  is  defined  as  "the  responsible  ORO 
personnel/representatives  demonstrate 
actions  to  disseminate  the  appropriate 
information/instructions  with  a  sense  of 
urgency  and  without  undue  delay."  If 
message  dissemination  is  to  be  identified  as 
not  having  been  accomplished  in  a  timely 
manner,  the  evaluator(s)  will  document  a 
specific  delay  or  cause  as  to  why  a  message 
was  not  considered  timely. 

The  Offsite  Response  Organizations  (ORO) 
should  ensure  that  emergency  information 
and  instructions  are  consistent  with 
protective  action  decisions  made  by 
appropriate  officials.  The  emergency 
information  should  contain  all  necessary  and 
applicable  instructions  to  assist  the  public  in 
carrying  out  protective  action  decisions 
provided  to  them  (e.g.,  evacuation 
instructions,  evacuation  routes,  reception 
center  locations,  what  to  take  when 
evacuating,  information  concerning  pets, 
shelter-in-place  instructions,  information 
concerning  protective  actions  for  schools  and 
special  populations,  rumor  control  telephone 
number,  etc.).  The  ORO  should  also  be 
prepared  to  disclose  and  explain  the 
emergency  classification  level  (ECL)  of  the 
incident.  As  a  minimum,  this  must  be 
included  in  media  briefings  and/or  press 
releases.  OROs  should  demonstrate  the 
capability  to  use  language  that  is  clear  and 
understandable  to  the  public,  including 
tribes,  within  both  the  plume  and  ingestion 
pathway  EPZs.  This  includes  demonstration 
of  the  capability  to  use  familiar  landmarks 
and  boundaries  to  describe  protective  action 
arfjds. 

The  emergency  information  should  be  all- 
inclusive  by  including  previously  identified 
protective  action  areas  that  are  still  valid  as 
well  as  new  areas.  The  OROs  should 
demonstrate  the  capability  to  ensure  that 
emergency  information  that  is  no  longer  valid 
is  rescinded  and  not  repeated  by  broadcast 
media.  In  addition,  the  OROs  should 
demonstrate  the  capability  to  ensure  that 
current  emergency  information  is  repeated  at 


pre-established  intervals  in  accordance  with 
the  plan  and/or  procedures. 

OROs  should  demonstrate  the  capability  to 
develop  emergency  information  in  a  non- 
English  language  when  required  by  the  plan 
and/or  procedures. 

If  ingestion  pathway  measures  are 
exercised,  OROs  should  demonstrate  that  a 
system  exists  for  rapid  dissemination  of 
ingestion  pathway  information  to  pre- 
determined individuals  and  businesses  in 
accordance  with  the  ORO's  plan  and/or 
procedures. 

OROs  should  demonstrate  the  capability  to 
provide  timely,  accurate,  concise,  and 
coordinated  information  to  the  news  media 
for  subsequent  dissemination  to  the  public. 
This  would  include  demonstration  of  the 
capability  to  conduct  timely  and  pertinent 
media  briefings  and  distribute  press  releases 
as  the  situation  warrants.  The  OROs  should 
demonstrate  the  capability  to  respond 
appropriately  to  inquiries  from  the  news 
media.  All  information  presented  in  media 
briefings  and  press  releases  should  be 
consistent  with  protective  action  decisions 
and  other  emergency  information  provided  to 
the  public.  Copies  of  pertinent  emergency 
information  (e.g..  EAS  messages  and  press 
releases)  and  media  information  kits  should 
be  available  for  dissemination  to  the  media. 

OROs  should  demonstrate  that  an  effective 
system  is  in  place  for  dealing  with  rumors. 
Rumor  control  staff  should  demonstrate  the 
capability  to  provide  or  obtain  accurate 
information  for  callers  or  refer  them  to  an 
appropriate  information  source.  Information 
from  the  rumor  control  staff,  including 
information  that  corrects  false  or  inaccurate 
information  when  trends  are  noted,  should 
be  included,  as  appropriate,  in  emergency 
information  provided  to  the  public,  media 
briefings,  and/or  press  releases. 

All  activities  for  this  criterion  must  be 
based  on  the  ORO's  plans  and  procedures 
and  completed  as  they  would  be  in  an  actual 
emergency,  unless  otherwise  indicated  in  the 
extent  of  play  agreement. 

Evaluation  Area  6 — Support  Operation/    ' 
Facilities 

Sub-Element  6.a — Monitoring  and 
Decontamination  of  Evacuees  and  Emergency 
Workers,  and  Registration  of  Evacuees 
Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  capability  to 
implement  radiological  monitoring  and 
decontamination  of  evacuees  and  emergency 
workers,  while  minimizing  contamination  of 
the  facility,  and  registration  of  evacuees  at 
reception  centers. 

Criterion  6.a.l:  The  reception  center/ 
emergency  worker  facility  has  appropriate 
space,  adequate  resources,  and  trained 
personnel  to  provide  monitoring, 
decontamination,  and  registration  of 
evacuees  and/or  emergency  workers. 
(NUREG-0654,  ).10.h;  1.12;  K.5.b) 

Extent  of  Play.  Radiological  monitoring, 
decontamination,  and  registration  facilities 
for  evacuees/  emergency  workers  should  be 
set  up  and  demonstrated  as  they  would  be  in 
an  actual  emergency  or  as  indicated  in  the 
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extent  of  play  agreement.  This  would  include 
adequate  space  for  evacuees'  vehicles. 
Expected  demonstration  should  include  1/3 
of  the  monitoring  teams/ portal  monitors 
required  to  monitor  20%  of  the  population 
allocated  to  the  fecility  within  12  hours.  Prior 
to  using  monitoring  iiistnunent(s),  the 
monitorfs)  should  demonstrate  the  process  of 
checking  the  instrument(s)  for  proper 
operation. 

Staff  responsible  for  the  radiological 
monitoring  of  evacuees  should  demonstrate 
the  capability  to  attain  and  sustain  a 
monitoring  productivity  rate  per  hour  needed 
to  monitor  the  emergency  planning  zone 
(EPZ)  population  planning  base  within  about 
12  hours.  This  monitoring  productivity  rate 
per  hour  is  the  number  of  evacuees  that  can 
be  monitored  per  hour  by  the  total 
complement  of  monitors  using  an 
appropriate  monitoring  procedure.  A 
minimum  of  six  individuals  per  monitoring 
station  should  be  monitored,  using 
equipment  and  procedures  specified  in  the 
plan  and/or  procedures,  to  allow 
demonstration  of  monitoring, 
decontamination,  and  registration 
capabilities.  The  monitoring  sequences  for 
the  first  six  simulated  evacuees  per 
monitoring  team  will  be  timed  by  the 
evaluators  in  order  to  determine  whether  the 
twelve-hour  requirement  can  be  met. 
Monitoring  of  emergency  workers  does  not 
have  to  meet  the  twelve-hour  requirement. 
However,  appropriate  monitoring  procedures 
should  be  demonstrated  for  a  minimum  of 
two  emergency  workers. 

Decontamination  of  evacuees/emergency 
workers  may  be  simulated  and  conducted  by 
interview.  The  availability  of  provisions  for 
separately  showering  should  be 
demonstrated  or  explained.  The  staff  should 
demonstrate  provisions  for  limiting  the 
spread  of  contamination.  Provisions  could 
include  floor  coverings,  signs  and 
appropriate  means  (e.g.,  partitions,  roped-off 
areas)  to.separate  clean  from  potentially 
contaminated  areas.  Provisions  should  also 
exist  to  separate  contaminated  and 
uncontaminated  individuals,  provide 
changes  of  clothing  for  individuals  whose 
clothing  is  contaminated,  and  store 
contaminated  clothing  and  personal 
belongings  to  prevent  further  contamination 
of  evacuees  or  facilities.  In  addition,  for  any 
individual  found  to  be  contaminated, 
procedures  should  be  discussed  concerning 
the  handling  of  potential  contamination  of 
vehicles  and  personal  belongings. 

Monitoring  personnel  should  explain  the 
use  of  action  levels  for  determining  the  need 
for  decontamination.  They  should  also 
explain  the  procedures  for  referring  evacuees 
who  cannot  be  adequately  decontaminated 
for  assessment  and  follow  up  in  accordance 
with  the  ORO's  plans  and  procedures. 
Contamination  of  the  individual  will  be 
determined  by  controller  inject  and  not 
simulated  with  any  low-level  radiation 
source. 

The  capability  to  register  individuals  upon 
completion  of  the  monitoring  and 
decontamination  activities  should  be 
demonstrated.  The  registration  activities 
demonstrated  should  include  the 
establishment  of  a  registration  record  for  each 


individual,  consisting  of  the  individual's 
name,  address,  results  of  monitoring,  and 
time  of  decontamination,  if  any,  or  as 
otherwise  designated  in  the  plan.  Audio 
recorders,  camcorders,  or  written  records  are 
all  acceptable  means  for  registration. 

All  activities  associated  with  this  criterion 
must  be  based  on  the  ORO's  plans  and 
procedures  and  completed  as  they  would  be 
in  an  actual  emergency,  unless  otherwise 
indicated  in  the  extent  of  play  agreement. 

Sub-Element  6.b — Monitoring  and 
Decontamination  of  Emergency  Worker 
Equipment  _ 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  have  the  capability  to 
implement  radiological  monitoring  and 
decontamination  of  emergency  worker 
equipment,  including  vehicles. 

Criterion  6.b.l:  The  facility /ORO  has 
adequate  procedures  and  resources  for  the 
accomplishment  of  monitoring  and 
decontamination  of  emergency  worker 
equipment,  including  vehicles.  (NUREG- 
0654.  K.5.b) 

Extent  of  Play.  The  monitoring  staff  should 
demonstrate  the  capability  to  monitor 
equipment,  including  vehicles,  for 
contamination  in  accordance  with  the  Offsite 
Response  Organizations  (ORO)  plans  and 
procedures.  Specific  attention  should  be 
given  to  equipment,  including  vehicles,  that 
was  in  contact  with  individuals  found  to  be 
contaminated.  The  monitoring  staff  should 
demonstrate  the  capability  to  make  decisions 
on  the  need  for  decontamination  of 
equipment  including  vehicles  based  on 
guidance  levels  and  procedures  stated  in  the 
plan  and/or  procedures. 

The  area  to  be  used  for  monitoring  and 
decontamination  should  be  set  up  as  it  would 
be  in  an  actual  emergency  with  all  route 
markings,  instrumentation,  record  keeping 
and  contamination  control  measures  in  place. 
Monitoring  procedures  should  be 
demonstrated  for  a  minimum  of  one  vehicle. 
It  is  generally  not  necessary  to  monitor  the 
entire  surface  of  vehicles.  However,  the 
capability  to  monitor  areas  such  as  air  intake 
systems,  air  filters,  radiator  grills,  bumpers, 
wheel  wells  and  tires  of  vehicles,  and  door 
handles,  as  a  minimum,  should  be 
demonstrated.  Interior  surfaces  of  vehicles 
that  were  in  contact  with  individuals  found 
to  be  contaminated  should  also  be  checked. 

Decontamination  capabilities,  and 
provisions  for  vehicles  and  equipment  that 
cannot  be  decontaminated,  may  be  simulated 
and  conducted  by  interview. 

All  activities  associated  with  this  criterion 
must  be  based  on  the  ORO's  plans  and 
procedures  and  completed  as  they  would  be 
in  an  actual  emergency,  unless  noted  above 
or  otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  6.c — Temporary  Care  of 
Evacuees 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  demonstrate  the 
capability  to  establish  relocation  centers  in 


host  areas.  Congregate  care  is  normally 
provided  in  support  of  OROs  by  the 
American  Red  Cross  (ARC)  under  existing 
letters  of  agreement. 

Criterion  6.c.  I ;  Managers  of  congregate  care 
facilities  demonstrate  that  the  centers  have 
resources  to  provide  sei-vices  and 
accommodations  consistent  with  American 
Red  Cross  planning  guidelines.  (Found  in 
MASS  CARE — Preparedness  Operations. 
ARC  3031)  Managers  demonstrate  the 
procedures  to  assure  that  evacuees  have  been 
monitored  for  contamination  and  have  been 
decontaminated  as  appropriate  prior  to 
entering  congregate  care  facilities.  (NUREG- 
0654.  J.lO.h.  1.12) 

Extent  of  Play.  Under  this  criterion, 
demonstration  of  congregate  care  centers  may 
be  conducted  out  of  sequence  with  the 
exercise  scenario.  The  evaluator  should 
conduct  a  walk-through  of  the  center  to 
determine,  through  observation  and 
inquiries,  that  the  services  and 
accommodations  are  consistent  with  ARC 
3031.  In  this  simulation,  it  is  not  necessary  ' 
to  set  up  operations  as  they  would  be  in  an 
actual  emergency.  Alternatively,  capabilities 
may  be  demonstrated  by  setting  up  stations 
for  various  services  and  providing  those 
services  to  simulated  evacuees.  Given  the 
substantial  differences  between 
demonstration  and  simulation  of  this 
objective,  exercise  demonstration 
expectations  should  be  clearly  specified  in 
extent-of-play  agreements. 

Congregate  care  staff  should  also 
demonstrate  the  capability  to  ensure  that 
evacuees  have  been  monitored  for 
contamination,  have  been  decontaminated  as 
appropriate,  and  have  been  registered  before 
entering  the  facility.  This  capability  may  be 
determined  through  an  interview  process. 

If  operations  at  the  center  are 
demonstrated,  material  that  would  be 
difficult  or  exptensive  to  transport  (e.g.,  cots, 
blankets,  sundries,  and  large-scale  food 
supplies)  need  not  be  physically  available  at 
the  facility  (facilities).  However,  availability 
of  such  items  should  be  verified  by  providing 
the  evaluator  a  list  of  sources  with  locations 
and  estimates  of  quantities. 

All  activities  associated  with  this  criterion 
must  be  based  on  the  ORO's  plans  and 
procedures  and  completed  as  they  would  be 
in  an  actual  emergency,  unless  noted  above 
or  otherwise  indicated  in  the  extent  of  play 
agreement. 

Sub-Element  6.d — Transportation  and 
Treatment  of  Contaminated  Injured 
Individuals 

Intent 

This  sub-element  is  derived  from  NUREG- 
0654,  which  provides  that  Offsite  Response 
Organizations  (ORO)  should  have  the 
capability  to  transport  contaminated  injured 
individuals  to  medical  facilities  with  the 
capability  to  provide  medical  services. 

Criterion  6.d.  1 :  The  facility/ORO  has  the 
appropriate  space,  adequate  resources,  and 
trained  personnel  to  provide  transjKirt, 
monitoring,  decontamination,  and  medical 
services  to  contaminated  injured  individuals. 
(NUREG-0654,  F.2;  H.IO;  K.S.a,  b:  L.1,  4) 

Extent  of  Play.  Monitoring, 
decontamination,  and  contamination  control 
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efforts  will  not  delay  urgent  medical  care  for 
the  victim. 

Offsite  Response  Organizations  (ORO) 
should  demonstrate  the  capability  to 
transport  contaminated  injured  individuals 
to  medical  facilities.  An  ambulance  should 
be  used  for  the  response  to  the  victim. 
However,  to  avoid  taking  an  ambulance  out 
of  service  for  an  extended  time,  any  vehicle 
(e.g.,  car,  truck,  or  van)  may  be  utilized  to 
transport  the  victim  to  the  medical  facility. 
Normal  communications  between  the 
ambulance/dispatcher  and  the  receiving 
medical  facility  should  be  demonstrated.  If  a 
substitute  vehicle  is  used  for  transport  to  the 
medical  facility,  this  communication  must 
occur  prior  to  releasing  the  ambulance  from 
the  drill.  This  communication  would  include 
reporting  radiation  monitoring  results,  if 
available.  Additionally,  the  ambulance  crew 
should  demonstrate,  by  interview,  knowledge 
of  where  the  ambulance  and  crew  would  be 
monitored  and  decontaminated,  if  required, 
or  whom  to  contact  for  such  information. 

Monitoring  of  the  victim  may  be  performed 
prior  to  transport,  done  enroute,  or  deferred 
to  the  medical  facility.  Prior  to  using  a 
monitoring  instrument(s).  the  monitor(s) 
should  demonstrate  the  process  of  checking 
the  instrument(s)  for  proper  operation.  All 
monitoring  activities  should  be  completed  as 
they  would  be  in  an  actual  emergency. 
Appropriate  contamination  control  measures 
should  be  demonstrated  prior  to  and  during 
transport  and  at  the  receiving  medical 
facility. 

The  medical  facility  should  demonstrate 
the  capability  to  activate  and  set  up  a 
radiological  emergency  area  for  treatment. 
Equipment  and  supplies  should  be  available 
for  the  treatment  of  contaminated  injured 
individuals. 

The  medical  facility  should  demonstrate 
the  capability  to  make  decisions  on  the  need 
for  decontamination  of  the  individual,  to 
follow  appropriate  decontamination 
procedures,  and  to  maintain  records  of  all 
survey  measurements  and  samples  taken.  All 
procedures  for  the  collection  and  analysis  of 
samples  and  the  decontamination  of  the 
individual  should  be  demonstrated  or 
described  to  the  evaluator. 

All  activities  associated  with  this  criterion 
must  be  based  on  the  ORO's  plans  and 
procedures  and  completed  as  they  would  be 
in  an  actual  emergency,  unless  otherwise 
indicated  in  the  extent  of  play  agreement. 

Dated:  June  5.  2001. 
Archibald  C.  Reid  m. 

Acting  Executive  Associate  Director. 
Preparedness.  Training  &  Exercises 
Directorate. 

[FR  Doc.  01-14637  Filed  6-8-01;  8:45  am] 
BHJJNC  CODE  671 8-Oe-P 


ACTION:  Notice. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Radiological  Emergency 
Preparedness:  Alert  and  Notification 

AGENCY:  Federal  Emergency 
Management  Agency. 


summary:  FEMA  is  considering  whether 
it  should  continue  to  require  State  and 
local  emergency  management  agencies 
to  characterize  and  to  identify  the 
appropriate  Emergency  Classification 
Level  (ECL)  when  initially  notifying  the 
public  of  incidents  at  nuclear  power 
plants.  We  also  are  considering  whether 
to  leave  to  the  discretion  of  State  and 
local  emergency  management  agencies 
what,  if  anything,  to  say  about 
protective  action  recommendations.  We 
invite  your  views  on  these  issues  and  on 
any  other  concerns  that  you  may  have 
about  the  content  of  initial  notification 
messages. 

DATES:  Please  submit  your  comments  on 
or  before  August  10,  2001. 
ADDRESSES:  Please  submit  your, 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  room  840.  Washington,  DC 
20472,  or  send  them  by  e-mail  to 
rules@fema.gov.  Please  refer  to  the  "REP 
Alert  and  Notification  Notice"  in  the 
subject  line  of  your  e-mail  or  comment 
letter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Quinn,  Chief.  Radiological 
Emergency  Preparedness  Branch, 
Chemical  and  Radiological 
Preparedness  Division,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472; 
(202)  646-3664,  or  (e-mail) 
vanessa.quinn@fema.gov,  or  Nathan  S. 
Bergerbest,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency.  500  C  Street,  SW.. 
Washington  DC  20472.  (202)  646-2685. 
or  (e-mail)  nathan.bergerbest@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA).  through  its  Radiological 
Emergency  Preparedness  program  (REP), 
reviews  the  emergency  response  plans 
of  Offsite  Response  Organizations 
(OROs),  which  are  the  State  and  local 
emergency  management  agencies 
responsible  for  responding  to  incidents 
involving  nuclear  power  plant.  FEMA 
also  conducts  exercises  to  test  the 
capability  of  OROs  to  perform  in 
accordance  with  the  provisions  of  their 
plans.  These  activities  are  undertaken 
pursuant  to  FEMA  regulations,  which 
appear  in  Part  350  of  Title  44  of  the 
Code  of  Federal  Regulations  and  a 
Memorandum  of  Understanding 
between  FEMA  and  the  Nuclear 
Regulatory  Commission  which  appears 
at  44  CFR  Part  353,  Appendix  A. 

FEMA  recently  completed  a  strategic 
review  of  the  REP  program.  In  the 
course  of  the  strategic  review,  questions 


were  raised  regarding  what  information 
should  be  included  in  the  initial 
message  informing  the  public  that  an 
incident  has  occurred  at  a  nuclear 
power  plant. 

FEMA  requires  that  OROs 
demonstrate  their  ability  to 
communicate  effectively  with  the  public 
following  an  incident  at  a  nuclear  power 
plant.  We  address  how  this  initial 
notification  should  be  given  to  the 
public  in  several  guidance  documents. 
These  include  the  joint  FEMA/Nuclear 
Regulatory  Commission  Criteria  for 
Preparation  and  Evaluation  of 
Radiological  Emergency  Response  Plans 
and  Preparedness  in  Support  of  Nuclear 
Power  Plants  (NUREG-0654/REP-1, 
Rev.  1).  dated  November  1980 ',  FEMA's 
Radiological  Emergency  Preparedness 
Exercise  Manual  (REP-14),  dated 
September,  1991  2,  FEMA's  Radiological 
Emergency  Preparedness  Exercise 
Evaluation  Methodology  (REP-1 5). 
dated  September,  1991  ^  and  FEMA's 
Guidance  for  Providing  Emergency 
Information  and  Instructions  to  the 
Public  for  Radiological  Emergencies 
Using  the  New  Emergency  Alert  System 
(EAS).  dated  February  2, 1999.^ 

FEMA  regulations  require  that 
planning  standards  and  evaluation 
criteria  in  NUREG-0654/FEMA  REP-1. 
Rev.  1,5  and  the  Nuclear  Regulatory 
Commission's  emergency  planning 
rule"  are  to  be  used  in  evaluating  ORO 
plans  and  capabilities.  While  both  the 
Nuclear  Regulatory  Commission's 
emergency  planning  rule  and  NUREG- 
0654/FEMA  REP-1,  Rev.  1  contemplate 
that  initial  notification  messages  will  be 
made  in  a  timely  manner,  neither 
prescribe  the  content  of  the  initial 
notification  message.^ 


'  Planning  Standard  F.  evaluation  criterion  E.7 

^Objective  11.. 

3  Objective  11. 

■•  Attachment  "B"  to  Memorandum  for  FEMA 
Regional  Directors  and  Regional  Assistance 
Committee  Chairs  from  Kay  C.  Goss.  Associate 
Director  for  Preparedness,  Training  and  Exercises. 
The  attachment  can  be  viewed  at  htpp:// 
www.fema.gpv/pte/rep/easrep.htm.  (viewed  May 
30,  2001 ).  This  document  is  referred  to  as  the 
"February  2, 1999  Guidance"). 

*44  CFR  350.5. 

6 10  CFR  50.47, 10  CFR  Part  50  (Appendix  E)  and 
Part  70. 

'  Planning  Standard  "E ',  evaluation  criteria  E.7 
provides  that  "Each  lORO]  shall  provide  written 
messages  intended  for  the  public,  consistent  with 
the  (nuclear  power  plant's  classification  scheme.  In 
particular,  draft  messages  to  the  public  giving 
instructions  with  regard  to  specific  protective 
actions  to  be  taken  by  occupants  of  affected  areas 
shall  be  prepared  and  included  as  part  of  the  State 
and  local  (emergency  response  plans).  Such 
messages  should  include  the  appropriate  aspects  of 
sheltering,  ad  hoc  respiratory  protection,  e.g., 
handkerchief  over  mouth,  thyroid  blocking  or 
evacuation  •   •   *•• 
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REP-14  Objectives  11.1 »  and  11.2. 
interpret  NUREG-0654/FEMA  REP-1, 
Rev.  1  as  it  pertains  to  notification 
messages.  Objective  11.1  requires  that 
public  notifications  reflect  official 
decisions  made  by  responsible  public 
safety  agencies.  Objective  11.2  requires 
that  the  information  in  these  messages 
be  understandable  to  the  public  and 
facilitate  initiation  of  recommended 
protective  actions  by  the  public. 
Notwithstanding  that  Objective  11.2 
seems  to  favor  non-technical  language, 
the  explanatory  material  for  Objective 
11.2  suggests  that  "the  plant  status 
should  be  described  by  reference  to  both 
the  potential  for  or  actual  release  of 
radioactivity  and  the  ECL,"  ^  even  if  no 
protective  action  recommendation  is 
made. 

On  February  2, 1999,  the  Associate 
Director  of  FEMA  for  Preparedness, 
Training  &  Exercises  issued  guidance 
indicating  that  initial  messages 
transmitted  through  the  EAS  must 
contain  the  following  five  items: 

1.  Identification  of  the  State  or  local 
government  organization  and  the  official 
with  the  authority  for  providing  the  EAS 
alert  and  message. 

2.  Identification  of  the  commercial 
nuclear  power  plant,  appropriate  [ECL] 
and  current  status  cf  radiological 
conditions  at  the  plant  (e.g.,  no  release, 
potential  for  release  or  actual  release 
and  wind  direction); 

3.  Call  attention  to  REP-specific 
emergency  information  (e.g.,  brochures 
and  information  in  telephone  books)  for 
use  by  the  general  public  during  an 
emergency. 

4.  Call  attention  to  the  possibility  that 
a  protective  action  may  need  to  be  taken 
by  affected  populations;  and 

5.  Include  a  closing  statement  asking 
the  affected  and  potentially  affected 
population  to  stay  tuned  to  [the]  EAS 


"REP-14  Objective  11.1  refers  to  Objective  11. 
Demonstration  Criterion  1.  This  classification 
system  will  be  used  throughout  this  notice. 

•See,  Page  D.11-2  of  REP-14  (September  1991)."" 


station(s)  for  additional  information. 
This  additional  information,  when 
necessary  could  be  in  the  form  of  a 
"Special  News  Broadcast"  that  woidd, 
as  soon  as  possible,  follow  the  EAS 
message. 

FEMA  is  considering  a  proposal  that 
emerged  from  the  strategic  review  of  the 
REP  program,  which  would  require  the 
following  items  in  the  initial  message: 

1.  The  information  presently  required 
in  points  1,  3  and  5  of  the  February  2, 
1999  guidance; 

2.  identification  of  the  commercial 
nuclear  power  plant  and  a  statement 
that  an  emergency  situation  exists  at  the 
plant,  in  place  of  the  information 
required  by  point  2  of  the  February  2, 
1999  guidance; 

3.  Deletion  of  point  4  of  the  February 
2,  1999  guidance. 

The  effect  of  this  proposal  would  be 
to  no  longer  require  that  OROs  refer  to 
the  ECL,  characterize  the  nature  of  the 
emergency  situation  in  the  initial 
message  or  warn  the  public  thdt  a 
protective  action  recommendation  may 
be  subsequently  issued  in  the  initial 
message. 

The  proposal  does  not  prevent  the 
ORO  from  including  this  information  in 
the  initial  message,  at  its  discretion,  or 
from  using  the  limited  time  available  in 
the  initial  message '°  to  provide  other 
information  that  supports  public  health 
and  safety  objectives.  The  proposal 
would  not  require  that  the  ORO  transmit 
a  protective  action  recommendation  in 
the  initial  message  if  none  has  been 
formulated  or  none  is  immediately 
warranted.  Nor  would  the  proposal  in 
anyway  affect  the  OROs  obligation  to 
provide  candid  information,  including  a 
plain  language  explanation  of  the 
situation  at  the  plant,  including  the 
ECL,  to  the  news  media.  It  addresses 


'"Initial  messages  using  the  EAS  may  be  limited 
to  two  minutes  in  length.  See,  Background  on  the 
Emergency  Alert  System  (EAS)  at  http.// 
www.fema.gov/pte/Tep/easrep.htm  (viewed  )une  4. 
2001). 


only  what  information  must  be 
disseminated  in  the  initial  notification 
message. 

FEMA  believes  that  there  may  be 
merit  in  such  a  proposal.  Some  OROs 
have  expressed  concern  that  despite 
public  education  campaigns,  people 
outside  of  the  radiological  emergency 
preparedness  community  are  not  likely 
to  understand  or  recall  the  meaning  of 
an  ECL.  Concern  also  has  been 
expressed  that  the  brief  characterization 
of  an  incident,  in  a  two-minute  initial 
notification,  might  lead  people  to  take 
action  on  their  own,  prior  to  and 
perhaps  in  conflict  with  the  OROs 
announced  protective  action 
recommendation.  We  are  interested  in 
hearing  your  views. 

Coordination  With  the  Nuclear 
Regulatory  Conuiiission 

FEMA  conducts  the  REP  program  in 
part  under  authority  of  a  Memorandum 
of  Understanding  with  the  Nuclear 
Regulatory  Commission.  The  text  of  the 
current  Memorandum  of  Understanding 
is  published  in  Appendix  A  to  44  CFR 
Part  353.  Section  E  of  the  Memorandum 
of  Understanding  provides  that  the  each 
agency  will  provide  an  opportunity  for 
the  other  agency  to  review  and  comment 
on  emergency  planning  and 
preparedness  guidance  (including 
interpretations  of  agreed  joint  guidance) 
prior  to  adoption  as  formal  agency 
guidance.  FEMA  has  transmitted  a  copy 
of  this  document  to  the  Nuclear 
Regulatory  Commission  and  requested 
their  comments  no  later  than  the  date 
upon  which  the  public  commenl  period 
closes. 

Dated:  June  5.  2001. 
Archibald  C.  Reid  III, 

Acting  Executive  Associate  Director, 

Preparedness,  Training  &■  Exercises 

Directorate. 

|FR  Doc.  01-14638  Filed  6-8-01:  8:45  ami 
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TiUe  3— 

The  President 


Proclamadon  7447  of  June  6,  2001 

Flag  Day  and  National  Flag  Week,  2001 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  June  14,  2001,  Americans  will  observe  the  224th  birthday  of  the  flag 
of  the  United  States  of  America.  This  special  day  provides  a  time  for  our 
Nation  to  reflect  on  our  flag's  rich  history  and  its  meaning  to  Americans 
and  people  around  the  world. 

The  Continental  Congress  adopted  the  Stars  and  Stripes  as  the  official  flag 
of  our  yoimg  republic  on  Jime  14, 1777.  Describing  the  new  flag,  the  Congress 
wrote,  "White  signifies  Purity  and  Innocence;  Red,  Hardiness  and  Valor; 
Blue  signifies  Vigilance,  Perseverance  and  Justice."  Over  time,  the  flag's 
design  evolved  to  keep  pace  with  our  Nation's  development  and  growth, 
but  its  meaning  as  a  symbol  of  democracy  and  freedom  has  remained  con- 
stant. 

Flag  Day  was  first  celebrated  throughout  the  coimtry  in  1877  to  mark  the 
centennial  of  the  birth  of  our  national  symbol.  As  so  often  happens  in 
our  communities,  a  caring  teacher  encouraging  students  to  develop  a  love 
for  learning  sparked  renewed  interest  in  the  flag.  Wisconsin  schoolteacher 
B.J.  Cigrand  arranged  for  his  pupils  in  1885  to  observe  the  108th  anniversary 
of  the  flag's  official  adoption. 

hi  magazine  and  newspaper  articles  and  public  addresses  in  the  following 
years,  Cigrand  promoted  an  official  national  celebration  of  June  14  as  "Flag 
Birthday"  or  "Flag  Day."  Groups  in  Pennsylvania,  New  York,  and  Illinois 
took  up  the  cause.  After  three  decades  of  State  and  local  celebrations. 
President  Woodrow  Wilson  officially  established  Flag  Day  by  proclamation 
in  1916. 

During  the  darkest  hours  of  World  War  II,  Americans  looked  to  the  purity, 
hardiness,  valor,  vigilance,  perseverance,  and  justice  represented  by  the  flag 
as  ideals  worthy  of  the  ultimate  sacrifice  in  order  to  defeat  tyranny.  In 
celebration  of  the  flag's  powerful  meaning  to  Americans  and  its  place  in 
our  culture  and  history,  Flag  Day  became  a  national  observance  by  Act 
of  Congress  in  1949  and  was  signed  into  law  by  President  Hsury  Truman. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  joint  resolution 
approved  August  3,  1949  (63  Stat.  492),  designated  June  14  of  each  year 
as  "Flag  Day"  and  requested  the  President  to  issue  an  annual  proclamation 
calling  for  a  national  observance  and  for  the  display  of  the  flag  of  the 
United  States  on  all  Federal  Government  buildings.  In  a  second  joint  resolu- 
tion approved  June  9,  1966  (80  Stat.  194),  the  Congress  requested  the  Presi- 
dent to  also  issue  annually  a  proclamation  designating  the  week  during 
which  June  14  falls  as  "National  Flag  Week"  and  called  upon  all  citizens 
of  the  United  States  to  display  the  flag  during  that  week. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaiifi  Jime  14,  2001,  as  Flag 
Day  and  the  week  beginning  June  10,  2001,  as  National  Flag  Week.  I  direct 
the  appropriate  officials  to  display  the  flag  of  the  United  States  on  all 
Federal  Government  buildings  during  the  week.  I  also  call  upon  the  people 
of  the  United  States  to  observe  with  pride  and  all  due  ceremony  those 
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days  from  Flag  Day  through  Independence  Day.  also  set  aside  by  the  Congress 
(89  Stat.  211).  as  a  time  to  honor  America,  to  celebrate  our  heritage  in 
public  gatherings  and  activities,  and  to  recite  publicly  the  Pledge  of  Alle- 
giance to  the  Flag  of  the  United  States  of  America. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixth  day  of 
June,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


Monday, 
June  11,  2001 
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The  President 


Proclamation  7448  of  June  7,  2001 
Asiatic  Fleet  Memorial  Day 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

All  of  America's  service  personnel  and  veterans  deserve  our  gratitude,  and 
it  is  fitting  to  pay  tribute  to  the  United  States  Asiatic  Fleet. 

The  United  States  Navy's  presence  in  the  Far  East  dates  to  1822.  The 
Asiatic  Fleet  was  formed  in  1902,  reestablished  in  1910,  and  continued 
to  serve  into  1942.  Through  years  of  unrest  and  disturbance,  the  Fleet 
protected  American  lives  and  interests  along  the  China  coast  and  the  Yangtze 
River,  bearing  responsibilities  that  were  as  much  diplomatic  as  Naval.  The 
Fleet  also  assisted  civilian  areas  devastated  by  the  forces  of  nature  and 
by  internal  warfare. 

When  the  attack  on  Pearl  Harbor  thrust  the  United  States  into  World  War 
II,  the  Asiatic  Fleet  played  a  key  role  in  the  defense  of  the  Philippines. 
Outnumbered  and  outgunned  at  sea  and  in  the  air,  the  Fleet  was  joined 
by  ships  of  the  British,  Dutch,  and  Australian  navies  to  oppose  the  Japanese 
advance  through  what  is  now  Indonesia.  The  Fleet's  destroyers  hit  the 
Japanese  at  Balikpapan  and  Badung  Strait,  and  the  cruiser  Marblehead  fought 
her  way  through  massive  air  attacks  off  Bali  while  submarines,  short  of 
fuel  and  torpedoes,  struck  Japanese  supply  lines. 

The  battle  for  the  "Malay  Barrier"  reached  its  climax  in  the  Java  Sea. 
In  the  opening  hours  of  March  1,  1942,  the  American  cruiser  Houston 
and  the  Australian  cruiser  Perth,  outnumbered  and  outgunned  by  the  Japa- 
nese, fought  to  the  last  in  the  Sunda  Strait.  They  went  down  with  their 
guns  still  firing  and  were  followed  hours  later  by  the  British  cruiser  Exeter. 
The  remaining  Allied  ships  were  then  ordered  to  make  their  way  to  Australia. 

The  Asiatic  Fleet  was  no  more,  but  its  heritage  of  courage  and  selfless 
dedication  helped  spur  our  Navy  to  victory  in  World  War  II.  Since  then, 
the  Seventh  Fleet  has  carried  on  the  Asiatic  Fleet's  duties,  earning  honor 
in  Korea  and  Vietnam  and  helping  to  preserve  peace  and  stability  in  East 
Asia.  The  men  and  women  of  our  Naval  services  who  saw  the  Cold  War 
to  a  peaceful  conclusion  and  won  victory  in  Operation  Desert  Storm  are 
worthy  descendants  of  the  sailors  and  Marines  who  earned  glory  in  the 
Java  Sea.  As  we  pay  tribute  to  the  memory  of  the  Asiatic  Fleet,  I  call 
on  all  Americans  to  join  me  in  saluting  its  proud  heritage  of  bravery  and 
honor. 

The  Congress,  by  Public  Law  105-261,  on  October  17,  1998,  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  commemoration 
of  the  United  States  Navy  Asiatic  Fleet. 

NOW,  THEREFORE,  I,  GEORGE. W.  BUSH,  President  of  the  Untied  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Friday,  March  1,  2002, 
as  U.S.  Navy  Asiatic  Fleet  Memorial  Day.  I  call  upon  all  Americans  to 
observe  this  day  with  appropriate  ceremonies,  activities,  and  programs. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  June,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 


(^ 


[FR  IXk.  01-14861 
Filed  6-8-01;  10:54  am) 
Billing  code  3195-01-P 
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Executive  Order  13216  of  June  6,  2001 

Amendment  to  Executive  Order  13125,  Increasing  Participa- 
tion of  Asian  Americans  and  Pacific  Islanders  in  Federal 
Programs 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws^  of  the  United  States  of  America  and  in  order  to  change  the  title 
of  Executive  Order  13125  of  June  7,  1999,  and  to  extend  by  2  years  the 
President's  Advisory  Commission  on  Asian  Americans  and  Pacific  Islanders 
that  was  created  by  Executive  Order  13125,  it  is  hereby  ordered  as  follows: 

Section  1.  The  title  of  Executive  Order  13125  is  deleted  and  the  following 
title  is  inserted  in  lieu  thereof:  "Increasing  Opportunity  and  Improving  Qual- 
ity of  Life  of  Asian  Americans  and  Pacific  Islanders." 

Sec.  2.  Section  9  of  Executive  Order  13125  is  amended  by  deleting  "2 
years  after  the  date  of  this  Executive  order  unless  the  Commission  is  renewed 
by  the  President  prior  to  the  end  of  that  2-year  period"  and  inserting  in 
lieu  thereof  "on  June  7,  2003,  unless  renewed  by  the  President  prior  to 
that  date." 


(^ 


THE  WHITE  HOUSE, 
June  6,  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  11.  2001 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Cotton  classing,  testing,  and 

standards: 

American  pima  cotton; 
published  6-9-00 
AGRICULTURE 
DEPARTMENT 
Organization,  functions,  and 

autfiority  delegations: 

Deputy  Secretary,  et  al.; 
published  6-11-01 

DEFENSE  DEPARTMENT 
Air  Force  Department 

Environmental  protection: 
Environmental  impact 
analysis  process 
Con'ection:  published  6- 
11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Electric  utility  and  industrial- 
commercial-institutional 
steam  generating  units; 
published  4-10-01 
Standards  of  Performance 
for  industrial-commercial 
steam  generating  units; 
published  6-11-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Idaho;  published  4-12-01 
New  York;  published  5-10- 
01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Low  power  FM  radio 
service;  creation  and 
operation;  published  5-10- 
01 
Radio  stations;  table  of 
assignments: 

California;  published  5-15-01 
Georgia;  publisfied  5-15-01 
Missouri;  published  5-15-01 
Various  States;  published  5- 
15-01 

FEDERAL  RESERVE 
SYSTEM 

Federal  Reserve  Act; 
implementation: 


Loans  and  credit  extensions 

by  member  bank  to  third 

party;  put>lished  5-11-01 
Purchase  of  securities  from 

certain  affiliates;  published 

5-11-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Biological  products: 
Licensed  anti-human 

globulin  and  blood 

grouping  reagents; 

requirements;  published 

12-12-00 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Medicaid: 
State  Children's  Health 

Insurance  Program; 

implementation 

Effective  date  delay; 
published  2-26-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  classes: 
H-1C  nonimmigrant 
classification;  petitioning 
requirements;  published  6- 
11-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  published  5-7-01 
Boeing;  published  5-7-01 
CFM  Intemational;  published 

6-1-01 
Construcciones 

Aeronauticas.  S.A. 

(CASA);  published  5-7-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Transportation  Equity  Act  for 
21st  Century; 
implementation — 
Federal-aid  project 
authorization  and 
agreement,  published  5- 
10-01 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Practice  and  procedure: 
Audit  appeals;  policy  and 
procedure;  published  5- 
10-01 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  vitk:ultural  area 
designations: 


Red  Mountain,  WA; 
published  4-10-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Tobacco  inspection: 
Permissive  inspection  and 
certification;  fees  and 
charges;  comments  due 
by  6-22-01 ;  published  5- 
23-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Cattle  from  Australia  and 
New  Zealand;  testing 
exemption;  comments  due 
by  6-19-01;  published  4- 
20-01 

Hearing;  comments  due 
by  6-19-01;  published 
6-4-01 

Cattle,  imported; 
tuberculosis  testing 
requirements;  comments 
due  by  6-19-01;  published 
4-20-01 

Horses  from  Iceland; 
exemption  from  dourine. 
glanders,  equine 
piroplasmosis,  and  equine 
infectious  anemia  testing 
durir)g  quarantine  period; 
comments  due  by  6-18- 
01;  published  4-18-01 
Plant-related  quarantine, 

domestic: 

Kamal  bunt;  comments  due 
by  6-19-01;  published  4- 
20-01 
Plant-related  quarantine. 

foreign: 

Artificially  dwarfed  plants; 
importation;  comments 
due  by  6-19-01;  published 
4-20-01 

Unshu  oranges  from  Japan; 
comments  due  by  6-18- 
01;  published  4-18-01 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  and 
telecommunk^ations  loans: 
Audits;  management  letter 
requirements;  comments 
due  by  6-20-01;  published 
5-21-01 
Generally  Accepted 
Government  Auditing 
Standards;  amendments; 
comments  due  tjy  6-20- 
01;  published  5-21-01 


COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemptk>n  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  6-22-01;  published 
5-23-01 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisf>eries  of 

Exclusive  EcorK>mic 

zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  grour>dfish; 
Steller  sea  lion 
protection  measures; 
comments  due  by  6-22- 
01;  published  5-15-01 
Magnuson-Stevens  Act 

provisions — 

Doniestk:  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  6-19-01; 
published  6-4-01 
West  Coast  States  and 

Westem  Pacifk: 

fishenes — 

Pacific  Coast  grour>dfish; 
comments  due  by  6-19- 
01;  published  5-30-01 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Futures 

Modemization  Act; 

implementation: 

Securities  brokers  or 
dealers;  registratkxi  as 
futures  commisskMi 
merchant  or  introducing 
broker;  comments  due  t>y 
6-18-01;  published  5-17- 
01 
Securities: 

Market  capitalization  and 
dollar  value  of  average 
daily  trading  volume. 
mettKxl  of  determining; 
narrow-based  security 
ir)dex  definitk)n 
application;  comments  due 
by  6-18-01:  published  5- 
17-01 

ENERGY  DEPARTMENT 

Research  misconduct;  Federal 
polkry;  agency 
implementation;  meetings; 
comments  due  t)y  6-20-01; 
published  4-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgatkxi;  State  plans 


IV 
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for  designated  facilities  and 
pollutants: 

West  Virginia:  comments 
due  by  6-22-01;  published 
5-23-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
6-20-01;  published  5-21- 
01 
Delaware;  comments  due  t>y 
6-18-01;  published  5-17- 
01 
Kentucky  and  Indiana; 
comments  due  by  6-18- 
01;  published  5-17-01 
Maryland;  comments  due  by 
6-21-01;  published  5-22- 
01 
Pennsylvania;  comments 
due  by  6-20-01;  published 
5-21-01 
Air  quality  implementation 
plans;  \A\  approval  and 
promulgation,  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
6-18-01;  published  5-18- 
01 
Hazardous  waste  management 
system: 

Hazardous  waste  manifest 
system  modification; 
comments  due  by  6-21- 
01;  published  5-22-01 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pricrities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
l^tional  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 


by  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

ComnfK)n  carrier  sen/ices: 
Tariffs- 
Competitive  local 
exchange  carriers; 
access  charge  reform; 
comments  due  by  6-20- 
01;  published  5-21-01 
Radio  stations;  tat)le  of 
assignments: 

Florida;  comments  due  by 
6-18-01;  published  5-15- 
01 
Various  states;  comments 
due  by  6-18-01;  published 
5-15-01 

FEDERAL  MARITIME 
COMMISSION 

Practice  and  procedure: 
Alternative  dispute 
resolution;  comments  due 
by  6-20-01;  published  5- 
21-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 

-     products: 

Prescription  drug  products; 
lat>eling  requirements; 
comments  due  t)y  6-22- 
01;  published  3-30-01 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  irKome  housing: 
Housing  assistance 
payments  (Section  8) — 
Temporary  Assistance  for 
Needy  Families 
Program;  annual  income 
requirements;  comments 
due  by  6-19-01; 
published  4-20-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

FirKJings  on  petitions,  etc. — 
Yellow-billed  cuckoo; 
comments  due  by  6-20- 
01;  published  6-5-01 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Outy-exemption  alkx:ations— 


Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  comments  due 
by  6-22-01;  published 
5-23-01 

UBRARY  OF  CONGRESS 

Copyright  Office,  Library  of 

Congress 

Copyright  offk:e  aiKl 
procedures: 
Transfers  and  licenses 
covering  extended 
renewal  temi;  notices  of 
termination;  comments 
due  by  6-18-01;  published 
5-3-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Market  capitalization  and 
dollar  value  of  average 
daily  trading  volume, 
method  of  determining; 
narrow-based  security 
index  definition 
application;  comments  due 
by  6-18-01;  published  5- 
17-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
San  Diego  Bay,  CA; 
security  zone;  comments 
due  by  6-21-01;  published 
4-23-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AInMorthiness  directives: 
Bell;  comments  due  by  6- 
18-01;  published  4-18-01 
Boeing;  comments  due  by 
6-19-01;  published  4-20- 
01 
Bombardier;  comments  due 
by  6-22-01;  published  5- 
23-01 
Raytheon;  comments  due  by 
6-18-01:  published  5-4-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  supporting 
information  and 
guidance;  comments 
due  by  6-18-01; 
published  5-17-01 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Civil  monetary  penalties; 
inflation  adjustment; 


comments  due  by  6-18-01; 
published  5-18-01 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Akx)holk:  beverages: 

Wine;  labeling  and 
advertising — 

Counoise  and  St.  Laurent; 
new  grape  variety 
names;  comments  due 
by  618-01;  published 
4-17-01 

TREASURY  DEPARTMENT 

Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 

Wool  products;  limited 
refund  of  duties; 
comments  due  by  6-22- 
01;  published  4-23-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Benefits  entitlement,  written 
and  oral  Infomiation  or 
statements  affecting; 
comments  due  by  6^19- 
01;  published  4-20-01 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1836/P.L.  107-16 

Economic  Growth  and  Tax 
Relief  Reconciliation  Act  of 
2001  (June  7,  2001;  115  Stat 
38) 

Last  List  June  8,  2001 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  put>lic  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv6listserv.gsa.gov 
with  tt>e  following  text 
message: 


SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 


specific  inquiries  sent  to  ttus 
address. 


VI 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  {*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  tf)e  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Offrce's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  informatkm  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$951 .00  domestic,  $237.75  addrtkxial  for  foreign  mailing. 

Mail  orders  to  ttie  Superintendent  of  Documents,  Attn:  New  Orders, 

P  O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

rm*  Stock  Number  Price       Revision  Dele 

1,  2  (2  Reserved) (869-044-00001-6) 6.50 

3  (1997  Compilafkxi 
and  Parts  100  and 
101)  (869-044-00002-4) 

4  (869-044-00003-2) 

5  Parts: 

1-699  (869^)44-00004-1) 

700-1199 (869-044-00005-9) 

1200-End,  6  (6 
Resen/ed) (869-044-00006-7) 


1-26  (869-044-00007-5) 

27-52  (869-044-00008-3) 

53-209 (869-044-^)0009-1) 

210-299 (869-044-00010-5) 

300-399 (869-044-0001 1-3) 

400-699 (869-044-00012-1) 

700-699 (869-044-00013-0) 

900-999 (869-044-00014-8) 

1000-1199  (869-044-00015-6) 

1200-1599  (869-044-00016-4) 

1600-1899 (869-044-00017-2) 

1900-1939  (869-044-00018-1) 

1940-1949  (869-044-000 19-9) 

1950-1999  (869-044-00020-2) 

2000-£nd (869-044-00021-1) 

8  (869-044-00022-9) 

9  Parts: 

1-199  (869-044-00023-7) 

200-End  (869-044-00024-5) 

10  Parts: 

1-50  (869-044-00025-3) 

51-199 (869-044-00026-1) 

200-499 (869-044-00027-0) 

500-€nd  (869-O44-00028-8) 

11  (869-044-00029-6) 

12  Parts: 

1-199  (869-044-00030-0) 

200-219 (869-044-0003  M) 

220-299 (869-044-00032-6) 

300-499 (869-044-00033-4) 

500-599 (869-044-00034-2) 

600-€nd  (869-044-00035-1) 

13  (869-O44-O0036-9) 


6.50 

*Jan. 

i,2roi 

36.00 

'Jon. 

i,2roi 

9.00 

Jon. 

i,2roi 

53.00 

Jan. 

i,2roi 

44.00 

Jan. 

i.2roi 

55.00 

Jan. 

i.2roi 

40.00 

^Jan. 

1,2001 

45.00 

Jan. 

i,2roi 

34.00 

Jan. 

i,2roi 

56.00 

Jan. 

i,2roi 

38.00 

Jon. 

1.2001 

53.00 

Jan. 

i,2roi 

50.00 

Jan. 

i,2roi 

54.00 

Jan. 

i,2roi 

24.00 

Jan. 

i,2roi 

55.00 

Jan. 

i,2roi 

57.00 

Jan. 

i,2roi 

21.00 

*Jan. 

i,2roi 

37.00 

^Jan. 

i.2roi 

45.00 

Jan. 

i,2roi 

43.00 

Jon. 

i,2roi 

54.00 

Jan. 

i,2roi 

55.00 

Jon. 

i,2roi 

53.00 

Jon. 

i,2roi 

55.00 

Jon. 

i,2roi 

52.00 

Jan. 

i,2roi 

53.00 

Jon. 

i,2roi 

55.00 

Jon. 

i,2roi 

31.00 

Jon. 

i,2roi 

27.00 

Jon. 

i,2roi 

32.00 

Jan. 

i,2roi 

54.00 

Jan. 

i,2roi 

4i.ro 

Jon. 

i,2roi 

38.ro 

Jon. 

i,2roi 

57.ro 

Jon. 

i,2roi 

45.ro 

Jon. 

i,2roi 

TMa    °  Stock  Number 

14  Parts: 

1-59  (869-O44-O0037-7) 

60-139 (869-044-0ro38-5) 

140-199 (869-044-00039-3) 

200-1199 (869-044-00040-7) 

1200-End .^.....  (869-044-00041-5) 

15  Parts: 

0-299  (869-044-00042-3) 

300-799 (869-044-00043-1) 

800-£nd  (869-044-00044-0) 

16  Parts: 

0-999  (869-044-00045-8) 

1000-€nd (869-044-00046-6) 

17   Pmyfm  ■ 

1-199  ....'. (869-044-00048-2) 

200-239 (869-042-00049-8) 

240-£nd  (869-042-0005O-1) 

18  Parts: 

1-399  „ (869-042-00051-0) 

400-£nd  (869-044-00052-1) 

19  Parts: 

1-140  (869-042-00053-6) 

141-199 (869-042-00054-4) 

200-End  (869-044-00055-5) 

20  Parts: 

1-399  (869-044-00056-3) 

400-499 (869-042-0ro57-9) 

50(Hnd  (869-042-00058-7) 

21  Parts: 

•1-99 (869-044-00059-8) 

100-169 (869-042-00060-9) 

170-199 (869-042-00061-7) 

200-299 (869-044-00062-8) 

300-499 (869-042-00063-3) 

500-599 (869-042-00064-1) 

600-799 (869-O42-00065-0) 

800-1299 (869-042-O0064-8) 

1300-End (869-042-00067-6) 

22  Parts: 

1-299  (869-042-00068-4) 

300-End  (869-042-00069-2) 

23  (869-042-0ro70-6) 

24  Parts: 

0-199  (869-042-0M71-4) 

200-499 (869-042-Oro72-2) 

500-699 (869-042-0ro73-1) 

700-1699 (869-042-Oro74-9) 

1700-€nd (869-O42-00(»75-7) 

25  (869-044-0ro76-8) 

26  Parts: 

§§1.0-1-1.60  (869-042-0ro77-3) 

§§1.61-1.169 (869-044-0ro7&-4) 

§§1.170-1.3ro (869-042-0ro79-0) 

§§1.301-1.4ro (869-042-00080-3) 

§§1.401-1.440 (869-042-00081-1) 

§§  1.44M.5ro  (869-044-00082-2) 

§§1.501-1.640 (869-042-00083-8) 

§§1.641-1.850 (869-042-00084-6) 

§§1.851-1.907 (869-042-00085-4) 

§§  1.908-1. lOro  (869-042-00086-2) 

§§l.iroi-1.14ro  (869-042-00087-1) 

§§1.1401-End  (869-042-00088-9) 

2-29  (869-042-00089-7) 

30-39  (86W)44-00090-3) 

40-49  (869-044-00091-1) 

50-299 (869-042-00092-7) 

300-499 (869^)42-00093-5) 

500-599 (869-044-00094-6) 

600-End  (869-042-00095-1) 

27  Parts: 

1-199  (869-042-00096-0) 


Price       Revision  Date 


57.ro 

Jon.  1 

2001 

55.ro 

Jon.  1 

2roi 

26.ro 

Jon.  1 

2roi 

44.ro 

Jon.  1 

2roi 

37.ro 

Jon.  1 

2roi 

36.ro 

Jon.  1 

2roi 

54.ro 

Jon.  1 

2UUI 

40.ro 

Jon.  1 

2001 

45.ro 

Jon.  1 

2roi 

53.ro 

Jon.  1 

2roi 

45.ro 

Apr.  1 

2roi 

38.ro 

Apr.  1 

2oro 

49.ro 

Apr.  1 

2oro 

54.ro 

Apr.  1 

?oro 

23.ro 

Apr.  1 

2roi 

40.ro 

Apr.  1 

2oro 

40.ro 

Apr.  1 

■Am 

20.ro 

*Apr.  1 

2roi 

45.ro 

Apr.  1 

2roi 

56.ro 

Apr.  1 

?noo 

58.ro 

Apr.  1 

2oro 

37.ro 

Apr.  1 

2001 

30.ro 

Apr.  1 

2oro 

29.ro 

Apr.  1 

20UU 

i6.ro 

Apr.  1 

2roi 

20.ro 

Apr.  1 

2U0U 

3i.ro 

Apr.  1 

'Am 

io.ro 

Apr.  1 

2oro 

38.ro 

Apr.  1 

2UJU 

i5.ro 

Apr.  1 

2oro 

54.ro 

Apr.  1 

,  AXJO 

3i.ro 

Apr.  1 

.2000 

29.ro 

Apr.  1 

.2oro 

40.ro 

Apr.  1 

,2oro 

37.ro 

Apr.  1 

.2oro 

20.ro 

Apr.  1 

.2oro 

46.ro 

Apr.  1 

,2oro 

i8.ro 

sApr.  1 

■Am 

57.ro 

Apr.  1 

,  2roi 

3i.ro 

Apr.  1 

,2oro 

57.ro 

Apr.  1 

,200! 

38.ro 

Apr.  1 

,  2oro 

29.ro 

Apr.  1 

,2000 

47.ro 

Apr.  1 

,2oro 

45.ro 

Apr.  1 

,  2roi 

32.ro 

Apr.  1 

,2oro 

4i.ro 

Apr.  1 

,  2oro 

43.ro 

Apr.  1 

.2000 

4i.ro 

Apr.  1 

,2oro 

45.ro 

Apr.  1 

,2oro 

66.ro 

Apr.  1 

,  2oro 

45.ro 

Apr.  1 

?oro 

37.ro 

Apr.  1 

,  2roi 

25.ro 

Apr.  1 

,2roi 

23.ro 

Apr.  1 

,2oro 

43.ro 

Apr.  1 

,2000 

i2.ro 

SApr.  1 

,  2roi 

i2.ro 

Apr.  1 

,2000 

59.ro 

Apr.  1 

,  2UUU 
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Vll 


mie 


Stock  Number 


•200-End  (869-044-00097-1) 

28  Parts: 

0-42  (869-042-00098-6) 

43-end  (869-042-00099-4) 


26.ro 

43.ro 
36.ro 


29  Parts: 

0-99  (869-042-roi00-1) 33.ro 

100-499 (869-042-roiOl-O) 14.ro 


47.ro 
24.ro 


500-899 (869-042-ro  102-8) 

900-1899  (869-042-ro  103-6) 

1900-1910  (§§19ro  to 

1910.999)  (869-042-00104-4) 

1910(§§1910.10OTfO 

end)  (869-042-ro  105-2) 

1911-1925  (869-042-00106-1) 

1926  (869-042-ro  107-9) 

1927-End (869-042-ro  108-7) 

30  Parts: 

1-199  {869-042-ro  109-5) 

200-699 (869-042-roi  10-9) 

700-End (869-042-roill-7) 

31  Parts: 

0-199  (869-042-roi  12-6) 

200-End  (869-042-roi  13-3) 

32  Parts: 

1-39,  Vol.  I i5.ro 

1-39.  Vol.  II i9.ro 

1-39,  Vol.  Ill i8.ro 

1-190  (869-042-roi  14-1) 51.ro 


28.ro 
20.ro 
3o.ro 

49.M 

38.ro 
33.ro 
39.ro 

23.ro 
53.ro 


191-399 (869-042-roi  15-0) 

400-629 (869-042-001 16-8) 

630-699 (869-042-roi  17-6) 

700-799 (869-042-roi  18-4) 

800-End (869-042-roi  19-2) 

33  Parts: 

1-124  (869-042-ro  120-6) 

125-199 (869-042-00121-4) 

200-End  (869-042-roi 22-5) 

34  Parts: 

1-299  (869-042-roi23-l) 

300-399 (869-042-ro  124-9) 

400-End  (869-042-ro  125-7) 

35  (869-042-roi 26-5) 

36  Parts 

1-199  (869-042-roi 27-3) 

200-299 (869-042-ro  128-1) 

300-End  (869-042-ro  129-0) 


62.ro 
35.ro 
25.ro 
3i.ro 
32.ro 

35.ro 
45.ro 
36.ro 

3i.ro 
28.ro 
54.ro 


24.ro 
24.ro 
43.ro 


37 


(869-042-00130-3) 32.ro 


40.ro 
47.ro 

28.ro 


38  Parts: 

0-17  (869-042-roi31-1)  .. 

18-€nd  (869-042-ro  132-0)  .. 

39 (869-042-ro  133-8)  .. 

40  Parts: 

1-49  (869-042-ro  134-6) 37.ro 

50-51   (869-042-ro  135-4) 28.ro 

52  (5201-52.1018)  (869-042-00 136-2) 36.ro 

52  (52.1019-End)  (869-042-ro  137-1)  .....  44.ro 

53-59  (869-042-ro  138-9) 21.ro 

60  (869-042-ro  139-7) 66.ro 

61-62 (869-042-roi40-l) 23.ro 

63  (63.1-63.1 1 19) (869-042-roi 4 1-9) 66.ro 

63  (63. 1200-End)  (869-042-ro  142-7)  49.ro 

64-71   (869-042-ro  143-5) 12.ro 


72-80  (869-042-ro  144-3) 

81-85  (869-042-roi45-l) 

86  (869-042-00146-0) 

87-135 (869-042-ro  146-8) 

136-149 (869-042-ro  148-6) 

150-189 (869-042-ro  149-4) 

190-259 (869-042-00150-8) 


47.ro 
36.ro 
66.ro 
66.ro 
42.ro 
38.ro 
25.ro 


Revision  Date 
Apr.  1,2roi 


Titie 


Stock  Number 


July 
July 

July 
July 
July 
July 


46.ro       *July 


*July 
July 

*July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
'July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 


10.ro        July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
My 
July 


2oro 
2oro 

2oro 
2oro 
2oro 
2oro 

2oro 

2oro 
2oro 
2oro 
2oro 

2oro 
2oro 
2oro 

2oro 

2oro 

1984 
1984 
1984 

2oro 
2oro 
2oro 
2oro 
2oro 
2oro 

2oro 
2oro 
2oro 

2oro 
2oro 
2oro 

2oro 

2oro 
2oro 

2oro 

2oro 


2oro 
2oro 

2oro 


2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 
2oro 


260-265 (869-042-roi  5 1-6) 

266-299 (869-042-ro  152-^) 

300-399 (869-042-ro  153-2) 

400-424 (869-042-roi54-1) 

425-699 (869-042-ro  155-9) 

700-789 (869-042-ro  156-7) 

790-End  (869-042-ro  157-5) 


36.ro 
35.ro 
29.ro 
37.ro 
48.ro 
46.ro 
23.ro 


41  Chaplars: 

1. 1-1  to  1-10 i3.ro 

1 , 1-1 1  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.M 

8  4.50 

9  i3.ro 

10-17  9.50 

18.  Vol.  I,  Ports  1-5  13.ro 

18,  Vol.  II.  Ports  6-19 13.ro 

18,  Vol.  III.  Ports  20-52 13.ro 

i9-iro i3.ro 

l-iro  (869-042-ro  158-3) i5.ro 

101  ^. (869-042-roi59-1) 37.ro 

102-2ro (869-042-ro  160-5) 21.ro 

201-End  (869-042-roi 61-3) 16.ro 

42  Parts: 

1-399  (869-042-roi62-l)  .. 

400^29 (869-042-ro  163-0)   . 

430-End  , (869-042-ro  164-8)  .. 


43  Parts: 

1-999  (869-042-ro  165-6) 

lOOO-end  (ft69-042-ro  166-4) 


53.ro 
55.ro 
57.ro 

45.ro 
55.ro 


45  Parts: 

1-199  (869-042-roi 68-1) 

200-499 (869-042-ro  169-9) 

500-1199  (869-042-ro  170-2) 

1200-End (869-042-00171-1) 

46  Parts:      - 

1-40  (869^2-ro  172-9) 

41-69  (869-042-roi  73-7) 

70-89  (869-042-00 174-5) 

90-139 r. (869-042-ro  175-3) 

140-155 (869-042-ro  176-1) 

156-165 (869-042-roi  77-0) 

166-199 (869-042-roi  78-8) 

200-499 (869-042-ro  179-6) 

500-End  (869-042-00180^) 

47  Parts: 

0-19  (869-042-roi81-«)  , 

20-39  (869-G42-ro  182-6) 

40-69  (869-042-ro  183-4)  , 

70-79  (869-042-ro  184-2)  , 

80-End  (869-042-ro  185-1) 

48  Chapters: 

1  (Ports  1-51)  (869-042-ro  186-9), 

1  (Ports  52-99)  (869-042-00187-7)  . 

2  (Ports  201-299) (869-042-ro  188-5)  . 

3-6  _ (a69-042-ro  189-3)  . 

7-14 (869-042-00 190-7)  . 

15-28  (869-042-ro  19 1-5)  . 

29-£nd  (869-042-ro  192-3)  . 

49  Parts: 

1-99  (869-042-roi93-l)  . 

100-185 (869-042-ro  194-0)  . 

186-199 (869-042-ro  195-8)  . 

200-399 (869-042-00 196-6)  . 

400-999 (869-042-ro  197-4)  . 

1000-1199  (869-042-ro  198-2)  . 

1200-End (869-042-roi99-1)  . 

50  Parts: 

1-199  (869-042-00200-6)  . 

200-599 (869-O42-00201-6)  . 


SOOO 
29.ro 

45.ro 
54.ro 

42.ro 
34.ro 
i3.ro 
4i.ro 
23.ro 
3i.ro 
42.ro 
36.ro 
23.ro 

54.ro 
4i.ro 
4i.ro 
54.ro 
54.ro 

57.ro 
45.ro 
53.ro 
40.ro 
S2.ro 
S3.ro 
38.ro 

53.ro 
57.ro 
i7.ro 
57.ro 
S8.ro 
25.ro 
2i.ro 

S5.ro 
35.ro 


July  l.20ro 
July  1.20ro 
July  1.20ro 
July  1.20ro 
July  l,20ro 
July  1.20ro 
«July  l,20ro 

July  1.  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1.  20ro 
July  1.20ro 
July  1,20ro 
July  1,20ro 


Oct.  1.  2oro 
Oct.  i.2oro 
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See  National  Institutes  of  Health 


Federal  Register/ Vol.  66,  No.  113/Tuesday,  June  12,  2001  / Contents 


Housing  and  UrtMin  Development  Department 

NOTICES 
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31697 

National  Highway  Traffic  Safety  Administration 
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National  Library  of  Medicine,  31682 
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Realty  actions;  sales,  leases,  etc.: 

Virginia,  31692 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
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Occupational  safety  and  health  standards: 
Ergonomics  Program,  31694-31695 
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Presidential  Documents 


Proclamation  7449  of  June  8,  2001 

To  Implement  the  Agreement  Between  the  United  States  of 
America  and  the  Socialist  Republic  of  Vietnam  on  Trade  Re- 
lations 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  the  authority  vested  in  the  President  by  the  Constitution 
and  the  laws  of  the  United  States,  and  acting  through  duly  empowered 
representatives,  the  United  States  entered  into  negotiations  with  representa- 
tives of  the  Socialist  Republic  of  Vietnam  ("Vietnam")  to  conclude  an  agree- 
ment on  trade  relations  between  the  United  States  and  Vietnam. 

2.  These  negotiations  were  conducted  in  accordance  with  the  requirements 
of  the  Trade  Act  of  1974,  as  amended  (19  U.S.C.  2431  et  sea.)  (the  "Trade 
Act").  . 

3.  As  a  result  of  these  negotiations,  an  "Agreement  Between  the  United 
States  of  America  and  the  Socialist  Republic  of  Vietnam  on  Trade  Relations" 
(the  "Agreement"),  including  annexes  and  an  exchange  of  letters  which 
form  an  integral  part  of  the  Agreement,  the  foregoing  in  English  and  Viet- 
namese, was  signed  on  Jvdy  13,  2000,  by  duly  empowered  representatives 
of  the  two  Governments,  and  is  set  forth  as  an  annex  to  this  proclamation. 

4.  The  Agreement  conforms  to  the  requirements  relating  to  bilateral  commer- 
cial agreements  set  forth  in  section  405(b)  of  the  Trade  Act  (19  U.S.C. 
2435(b)). 

5.  Chapter  Vn,  Article  8:1  of  the  Agreement  provides  that  the  Agreement 
shall  enter  into  force  on  the  date  of  exchange  of  written  notices  of  acceptance 
by  the  two  Governments. 

6.  Section  405(c)  of  the  Trade  Act  (19  U.S.C.  2435(c))  provides  that  a  bilateral 
commercial  agreement  providing  nondiscriminatory  treatment  to  the  products 
of  a  country  denied  such  treatment  prior  to  the  date  of  enactment  of  the 
Trade  Act,  and  a  proclamation  implementing  such  agreement,  shall  take 
effect  only  if  a  joint  resolution  described  in  section  151(b)(3)  of  the  Trade 
Act  (19  U.S.C.  2191(b)(3))  that  approves  of  the  Agreement  is  enacted  into 
law. 

7.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
the  substance  of  the  provisions  of  that  Act,  of  other  acts  affecting  import 
treatment,  and  actions  taken  thereunder. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  under  authority  vested  in  me  by  the  Constitution  and 
the  laws  of  the  United  States,  including,  but  not  limited  to,  sections  404, 
405,  and  604  of  the  Trade  Act,  do  proclaim  that: 
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(1)  This  proclamation  shall  become  effective,  the  Agreement  shall  enter 
into  force,  and  nondiscriminatory  treatment  shall  be  extended  to 
the  products  of  Vietnam,  in  accordance  with  the  terms  of  the 
Agreement,  and  after  Congress  approves  the  Agreement  by  joint 
resolution,  on  the  date  of  exchange  of  written  notices  of  acceptance 
in  accordance  with  Chapter  VII,  Article  8:1  of  the  Agreement.  The 
United  States  Trade  Representative  shall  publish  notice  of  the  ef- 
fective date  in  the  Federal  Register. 

(2)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  ware- 
house for  consumption,  on  or  after  the  date  provided  in  paragraph 
(1)  of  this  proclamation,  general  note  3(b)  to  the  HTS,  enumerating 
those  countries  whose  products  are  subject  to  duty  at  rates  set 
forth  in  Rates  of  Duty  Column  2  of  the  tariff  schedule,  is  modified 
by  striking  out  "Socialist  Republic  of  Vietnam." 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  June,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-fifth. 


t^ 


Billing  Code  3195-01-PB 
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AGREEMENT  BETWEE3^ 

THE  UNITED  STATES  OF  AMERICA 

AND  THE  SOOALIST  REPUBLIC  OF  VIETNAM 

ON  TRADE  RELATIONS 


The  Government  of  the  United  States  of  America  and  the  Government  of  the  Socialist  Republic  of 
Vietnam  (hereinafter  referred  to  collectively  as  "Parties"  and  individually  as  "Party"), 

Desiring  to  establish  and  develop  mutually  beneficial  and  equitable  economic  and  trade 
relations  on  the  basis  of  mutual  respect  for  their  respective  independence  and  sovo-eignty; 

Acknowledging  that  the  adoption  of  and  compliance  with  international  trade  norms  and 
standards  by  the  Parties  will  aid  the  development  of  mutually  beneficial  trade  relations,  and  should 
be  the  underlying  basis  of  those  relations; 

Noting  that  Vietnam  is  a  developing  country  at  a  low  level  of  development,  is  in  the  process 
of  economic  transition  and  is  taking  steps  to  integrate  into  the  regional  and  world  economy  by,  inter 
alia,  joining  the  Association  of  Southeast  Asian  Nations  (ASEAN),  the  ASEAN  Free  Trade  Area 
(AFTA),  and  the  Asia  Pacific  Economic  Cooperation  forum  (APEC),  and  working  toward 
membership  in  the  World  Trade  Organization  (WTO), 

Having  agreed  that  economic  and  trade  ties  and  intellectual  property  rights  protection  are 
an  important  and  necessary  element  in  the  strengthening  of  their  bilateral  relations;  and 

Being  convinced  that  an  agreement  on  trade  relations  between  the  Parties  will  best  serve 
their  mutual  interests, 

Have  agreed  as  follows: 


a 


^^ 
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CHAPTER  I 

TRADE  IN  GOODS 

Article  I 
Most  Favored  Nation  {Normal  Trade  Relationsf 

Each  Party  shall  accord  immediately  and  unconditionally  to  products  originating  in  or 
exported  to  the  territory  of  the  other  Party  treatment  no  less  favorable  than  that  accorded 
to  like  products  originating  in  or  exported  to  the  territory  of  any  third  country  in  all  matters 
relating  to: 

A  customs  duties  and  charges  of  any  kind  imposed  on  or  in  connection  with 
importation  or  exportation,  including  the  method  of  levying  such  duties  and  charges; 

B.  methods  of  payment  for  imports  and  exports,  and  the  international  transfer  of  such 
payments; 

C.  rules  and  formalities  in  connection  with  importation  and  exportation,  including  those 
relating  to  customs  clearance,  transit,  warehouses  and  transshipment; 

D.  taxes  and  other  internal  charges  of  any  kind  applied  directly  or  indirectly  to  imported 
products, 

E.  laws,  regulations  and  other  requirements  affecting  the  sale,  offering  for  sale, 
purchase,  transportation,  distribution,  storage  and  use  of  products  in  the  domestic 
market;  and 

F.  the  application  of  quantitative  restrictions  and  the  granting  of  licenses. 

The  provisions  of  paragraph  1  of  this  Article  shall  not  apply  to  action  by  a  Party  which  is 
consistent  with  such  Party's  obligations  under  the  World  Trade  Organization  and  the 
agreements  administered  thereby  A  Party  shall  nonetheless  extend  to  the  products 
originating  in  the  territory  of  the  other  Party  most-favored  nation  treatment  in  respect  of  any 
tariff  reductions  resulting  from  multilateral  negotiations  under  the  auspices  of  the  Worid 
Trade  Organization  provided  such  Party  accords  such  benefits  to  all  other  WTO  members. 

The  provisions  of  paragraph  1  of  this  Article  shall  not  apply  to: 


■      As  used  in  this  Agreement,  the  term  "nomial  trade  relations"  shall  have  the  same  meaning 
as  the  term  "most  favored  nation"  treatment 


^ 
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A.        advantages  accorded  by  either  Party  by  virtue  of  such  Party's  fiill  membership  in  a 
customs  union  or  free  trade  area,  and 

B         advantages  accorded  to  third  countries  for  the  fiunUtation  of  frontier  traffic. 

The  provisions  of  sub-paragraph  1  .F  of  this  Article  shall  not  apply  to  trade  in  textiles  and 
textile  produas. 


Article  2 
National  Treatment 

1 .  Each  Party  shall  administer  tariff  and  nontarifif  measures  affecting  trade  in  a  manner  which 
affords  meaningful  competitive  opportimities  for  products  of  the  other  Party  with  respect 
to  domestic  competitors. 

2.  Accordingly,  neither  Party  shall  impose,  directly  or  indirectly,  on  the  products  of  the  other 
Party  imported  into  its  territory,  internal  taxes  or  charges  of  any  kind  in  excess  of  those 
applied,  directly  or  indirectly,  to  like  domestic  products. 

3.  Each  Party  shall  accord  to  products  originating  in  the  territory  of  the  other  Party  treatment 
no  less  favorable  than  that  accorded  to  like  domestic  products  in  respect  of  all  laws, 
regulations  and  other  requirements  affecting  their  internal  sale,  offering  for  sale,  purchase, 
transportation,  distribution,  storage  or  use  - 

4.  In  addition  to  the  obligations  of  paragraphs  2  and  3  of  this  Article,  the  charges  and  measures 
described  in  paragraphs  2  and  3  of  this  Article  shall  not  otherwise  be  applied  to  imported 
or  domestic  products  so  as  to  afford  protection  to  domestic  production. 

5.  The  obligations  of  paragraphs  2, 3  and  4  of  this  Article  shall  be  subject  to  the  exceptions  set 
forth  in  Article  III  of  G ATT  1994  and  Annex  A  to  this  Agreement. 

6  Consistent  with  the  provisions  of  GATT  1994.  the  Parties  shall  ensure  that  technical 

regulations  and  standards  are  not  prepared,  adopted  or  applied  with  a  view  to  creating 
obstacles  to  international  trade  or  to  protect  domestic  production  Furthermore,  each  Party 
shall  accord  products  imported  from  the  territory  of  the  other  Party  treatment  no  less 
favorable  than  the  better  of  the  treatment  accorded  to  like  domestic  products  or  like 
products  originating  in  any  third  country  in  relation  to  such  technical  regulations  or 
standards,  including  conformity  testing  and  certification.  Accordingly,  the  Parties  shall: 

A.  ensure  that  any  sanitary  or  phytosanitary  measure  which  is  not  inconsistent  with  the 
provisions  of  the  GATT  1 994,  is  applied  only  to  the  extent  necessary  to  protect 
human,  animal  or  plant  life  or  health,  is  based  on  scientific  principles  and  is  not 


% 
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nuuntained  without  sufficient  evidence  (i.e.,  a  risk  assessment),  taking  into  account 
the  availability  of  relevant  scientific  information  and  r^onal  conditions,  such  as  pest 
free  zones; 

B.  ensure  that  technical  regulations  are  not  prepared,  adopted  or  applied  with  a  view 
to  or  with  the  effect  of  creating  unnecessary  obstacles  to  international  trade.  For 
this  purpose,  technical  regulations  shall  not  be  more  trade-restrictive  than  necessary 
to  fillfil  a  legitimate  objective,  taking  into  account  the  risks  non-  folfiUment  would 
create.  Such  legitimate  objectives  include  national  security  requirements;  the 
prevention  of  deceptive  practices;  protection  of  human  health  or  safety,  animal  or 
plant  life  or  health,  or  the  environment.  In  assessing  such  risks,  relevant  elements 
of  consideration  include  available  scientific  and  technical  information,  related 
processing  technology  or  intended  end-  uses  of  products. 

7.  Upon  the  entry  into  force  of  this  Agreement,  each  Party  shall  grant  trading  rights  to  the 
nationals  and  companies  of  the  other  Party.  With  respect  to  Vietnam,  such  trading  rights 
shall  be  granted  in  accordance  with  the  following  schedule: 

A.  Upon  entry  into  force  of  this  Agreement,  all  domestic  enterprises  shall  be  allowed 
to  engage  in  trading  activities  in  all  products,  subject  to  restrictions  listed  in  Annexes 
B  and  C. 

B.  Uponentryintoforceofthis  Agreement,  enterprises  with  capital  directly  invested 
by  U.S.  nationals  and  companies  shall  be  allowed,  subject  to  the  restrictions  in 
Annexes  B  and  C,  to  import  goods  and  products  to  be  used  in,  or  in  connection  with 
their  production  or  export  actisities  whether  or  not  such  imports  are  specifically 
identified  in  their  initial  investment  license. 

C.  Three  years  after  entry  into  force  of  this  Agreement,  enterprises  with  capital  directly 
invested  by  U. S.  nationals  and  companies,  in  production  and  manufacturing  sectors, 
shall  be  allowed  to  engage  in  trading  activities,  subject  to  the  restrictions  listed  in 
Annexes  B,  C  and  D,  and  provided  such  enterprises  are  (i)  engaged  in  substantial 
business  activities  in  the  production  and  manufacturing  sectors;  and  (ii)  are  lawfiilly 
operating  in  Vietnam 

D.  Three  years  after  entry  into  force  of  this  Agreement,  U.S.  nationals  and  companies 
shall  be  allowed  to  enter  into  joint  ventures  with  Vietnamese  counterparts  to  engage 
in  trading  activities  in  all  products,  subject  to  restrictions  listed  in  Annexes  B,  C  and 
D.  Equity  contributed  by  US  companies  shall  not  exceed  49%  of  such  joint 
ventures'  legal  capital.  Three  years  thereafter,  this  limitation  on  U.S.  ownership 
shall  be  51%. 
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E.  Seven  years  after  entry  into  force  of  this  Agreement,  U.S.  companies  shall  be 
allowed  to  establish  100%  U.S.-  owned  companies  to  engage  in  trading  activities  in 
all  products,  subject  to  restrictions  listed  in  Annexes  B,  C  and  D. 

If  a  Party  has  not  acceded  to  the  International  Convention  on  the  Hannonized  Commodity 
Description  and  Coding  System,  it  will  undertake  every  reasonable  effort  to  do  so  as  soon 
as  possible,  but  no  later  than  one  year  after  the  entry  into  force  of  this  Agreement. 


5. 


Article  3 
General  Obligations  with  Respect  to  Trade 

The  Parties  shall  seek  to  achieve  a  satisfactory  balance  of  market  access  opportunities 
through  the  satisfactory  reciprocation  of  reductions  in  tarifft  and  nontarifF  barriers  to  trade 
in  goods  resuhing  from  multilateral  negotiations. 

The  Parties  shall  except  as  specifically  provided  in  Annexes  B  and  C  to  this  Agreement, 
eUminate  all  import  and  export  restrictions,  quotas,  licensing  requirements,  and  controls  for 
all  product  and  service  categories,  other  than  those  that  would  be  permitted  by  GATT 1 994 

The  Parties  shall,  within  two  years  of  the  entry  into  force  of  this  Agreement,  limit  all  fees 
and  charges  of  whatever  character  (other  than  import  and  export  duties  and  pther  taxes 
within  the  purview  of  Article  2  of  this  Chapter)  imposed  on  or  in  connection  with 
importation  or  exportation  to  an  amount  approximate  to  the  cost  of  services  rendered,  and 
ensure  that  such  fees  and  charges  do  not  represent  an  indirect  protection  to  domestic 
products  or  a  taxation  of  imports  or  exports  for  fiscal  purposes, 

The  Parties  shall,  within  two  years  of  the  entry  into  force  of  this  Agreement,  adopt  a  system 
of  customs  valuation  based  on  the  transaction  value  of  the  imported  merchandise  on  which 
duty  is  assessed,  or  of  like  merchandise,  rather  than  on  the  value  of  merchandise  of  national 
origin  or  on  arbitrary  or  fictitious  values,  wath  the  transaction  value  being  the  price  actually 
paid  or  payable  for  the  goods  when  sold  for  export  to  the  country  of  importation  in 
accordance  with  the  standards  established  in  the  Agreement  on  Implementarion  of  Article 
VII  of  the  GATT  1 994;  and 

Within  two  years  of  entry  into  force  of  this  Agreement,  the  Parties  shall  ensure  that  the  fees 
and  charges  referred  to  in  paragraph  3  of  this  Article  and  the  customs  valuation  system 
referred  to  in  paragraph  4  of  this  Article  are  imposed  or  implemented  uniformly  and 
consistemly  throughout  each  Party's  customs  territory. 

In  addition  to  the  obligations  set  forth  in  Article  1,  Vietnam  shall  provide  tariff  treatment 
to  products  originating  in  the  customs  territory  of  the  United  States  in  accordance  with  the 
provisions  of  Annex  E. 
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7.  Ndther  Party  shall  require  its  nationals  or  companies  to  engage  in  barter  or  countertrade 
transactions  with  nationals  or  companies  of  the  other  Party.  Neverthdess,  wh^e  nationak 
or  companies  decide  to  resort  to  barter  or  countertrade  operations,  the  Parties  may  furnish 
them  information  to  fiualitate  the  transaction  and  assist  them  as  they  would  with  respect  to 
other  export  and  import  operations. 

8.  The  United  States  shall  consider  Vietnam's  eligibility  for  the  Generalized  System  of 
Preferences. 


Article  4 
Expansion  and  Promotion  of  Trade 

Each  Party  shafl  encourage  and  fecilitatc  the  holding  of  trade  promotional  events  such  as  trade  fairs, 
exhibitions,  missions  and  seminars  in  its  territory  and  in  the  territory  of  the  other  Party.  Similarly, 
each  Party  shall  encourage  and  facilitate  the  participation  of  its  respective  nationals  and  companies 
in  such  events.  Subject  to  the  laws  in  force  within  their  respective  territories,  the  Parties  agree  to 
allow  the  import  and  re-export  on  a  duty  free  basis  of  all  articles  for  use  in  such  events,  provided 
that  such  articles  are  not  sold  or  otherwise  transferred. 


Article  5 
Government  Commercial  Offices 

Subject  to  its  laws  and  regulations  governing  foreign  missions,  each  Party  shall  allow 
government  commercial  offices  of  the  other  Party  to  hire  host-country  nationals  and,  ^bjea 
to  immigration  laws  and  procedures,  third-country  nationals. 

Each  Party  shall  ensure  unhindered  access  of  host-country  nationals  to  government 
comnierdal  offices  of  the  other  Party. 

Each  Party  shall  allow  the  participation  of  its  nationals  and  companies  in  the  commercial 
activities  of  the  other  Party's  goveniment  commercial  offices. 

Each  Party  shall  allow  access  by  government  commercial  oflfice  personnel  of  the  other  Party 
to  the  relevant  host-country  officials,  and  to  representatives  of  nationals  and  companies  of 
the  host  Party. 


^ 


t 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001  /  Presidential  Documents 


31383 


Article  6 
Emergency  Action  on  Imports 


-7- 
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The  Parties  agree  to  consult  promptly  at  the  request  of  either  Party  whenever  either  actual 
or  prospective  imports  of  products  originating  in  the  territory  of  the  other  Party  cause  or 
threaten  to  cause  or  significantly  contribute  to  market  disruption.  Market  disruption  exists 
within  a  domestic  industry  whenever  imports  of  an  article,  like  or  directly  competitive  with 
an  article  produced  by  such  domestic  industry,  are  increasing  rapidly,  either  absolutely  or 
relativeiy,  so  as  to  be  a  significant  cause  of  material  injury,  or  threat  thereof,  to  such 
domestic  industry  The  consultations  provided  in  this  paragraph  shall  have  the  objectives 
of  (a)  presenting  and  examining  the  factors  relating  to  such  in^wrts  that  may  be  causing  or 
threatening  to  cause  or  significantly  contributing  to  market  disruption,  and  (b)  finding  means 
of  preventing  or  remedying  such  market  disruption  Such  consultations  shall  be  concluded 
within  sixty  days  fi^om  the  date  of  the  request  for  such  consultations,  unless  the  Parties  agree 
otherwise. 

Unless  a  diffierent  solution  is  mutually  agreed  upon  during  the  consultations,  the  hnporting 
Party  may  (a)  impose  quantitative  import  limitations,  tariff  measures  or  any  other  restrictions 
or  measures  it  deems  appropriate,  and  for  such  period  of  time  it  deans  necessary,  to  prevent 
or  remedy  threatened  or  actual  market  disruption,  and  (b)  take  appropriate  measures  to 
ensure  that  imports  fi-om  the  territory  of  the  other  Party  con^  with  such  quantitative 
limitations  or  other  restrictions  introduced  in  connection  with  market  disniption.  In  this 
event,  the  other  Party  shall  be  fi-ee  to  deviate  fi-om  its  obligations  under  this  Agreement  with 
respect  to  substantially  equivalent  trade. 

Where  in  the  judgment  of  the  importing  Party,  emergency  action  is  necessary  to  prevent  or 
remedy  such  market  disruption,  the  importing  Party  may  take  such  action  at  any  time 
without  prior  notice  or  consultation,  on  the  condition  that  consultations  shall  be  effected 
immediately  after  taking  such  action. 

The  Parties  acknowledge  that  the  elaboration  of  the  market  disruption  safeguard  provisions 
in  this  Arricle  is  without  prejudice  to  the  right  of  either  Party  to  apply  its  laws  and 
r^^lations  applicable  to  trade  in  textiles  and  textile  products,  and  its  laws  and  regulations 
applicable  to  unfair  trade,  including  antidumping  and  countervailing  duty  laws. 


Article  7 
Commercial  Disputes 

For  the  purposes  of  Chapter  I  of  this  Agreement: 

1 .  Nationals  and  compara'es  of  either  Party  shaD  be  accorded  national  treatment  with  respect 
to  access  to  all  competent  courts  and  administrative  bodies  in  the  territory  of  the  other 
Party,  as  plaintiffs,  defendants  or  otherwise  They  shall  not  be  entitled  to  claim  or  enjoy 
immunity  from  suit  or  execution  of  judgment,  proceedings  for  the  recognition  and 
enforcement  of  arbitral  awards,  or  other  liability  in  the  territory  of  the  other  Party  with 
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respect  to  commercial  transactions.  They  also  shall  not  claim  c»-  enjoy  immunities  fi'om 
taxation  with  respect  to  commerdal  transactions,  except  as  may  be  provided  in  other 
bilateral  agreements. 

2.  The  Parties  encourage  the  adoption  of  arbitration  for  the  settlement  of  disputes  arising  out 
of  commercial  transaaions  concluded  between  nationals  or  companies  of  the  United  States 
of  America  and  nationals  or  companies  of  the  Socialist  Repiiblic  of  Vietnam.  Such 
arbitration  may  be  provided  for  by  agreements  in  contracts  between  such  nationals  arid 
companies,  or  in  separate  written  agreements  between  them. 

3.  The  parties  to  such  transactions  may  provide  for  arbitration  under  any  internationally 
recognized  arbitration  rules,  including  the  UNCITRAL  Rules  of  December  15, 1976,  and 
any  modifications  thereto,  in  which  case  the  parties  should  designate  an  Appointing 
Authority  under  said  rules  in  a  country  other  than  the  United  States  of  America  or  the 
Socialist  Republic  of  Vietnam. 

4.  The  parties  to  the  dispute,  unless  otherwise  agreed  between  them,  should  specify  as  the 
place  of  arbitration  a  country  other  than  the  United  States  of  America  or  the  SociaUst 
Republic  of  Vietnam,  that  is  a  party  to  the  Convention  on  the  Recognition  and  Enforcement 
of  Foreign  Arbitral  Awards,  done  at  New  York,  June  10,  19S8. 

5.  Nothing  in  this  Article  shall  be  construed  to  prevent,  and  the  Parties  shall  not  prohibit,  the 
parties  from  agreeing  upon  any  other  form  of  arlMtration  or  on  the  law  to  be  applied  in  such 
arbitration,  or  other  form  of  dispute  settlement  which  they  mutually  prefer  and  agree  best 
suits  their  particular  needs. 

6.  Each  Party  shall  ensure  that  an  effective  means  exists  within  its  territory  for  the  recognition 
and  enforcement  of  arbitral  awards. 


Articles  ^ 

Sute  Trading 

The  parties  may  establish  or  maintain  a  state  errterprise,  or  grant  to  any  enterprise,  formally 
or  in  effect,  exclusive  or  special  privileges,  to  import  and  export  the  products  listed  in  Annex 
C,  provided  however,  that  any  such  enterprise  shall,  in  its  purchases  or  sales  involving  cither 
imports  or  exports,  act  in  a  maimer  consistent  with  the  general  principles  of  non- 
discriminatory treatment  prescribed  in  this  Agreement  for  governmental  measures  affecting 
imports  or  exports  by  private  traders. 

The  provisions  of  paragraph  1  of  this  Article  diall  be  understood  to  require  that  such 
enterprises  shall,  having  due  r^ard  to  the  other  provisions  of  this  Agreement,  make  any 
sudi  purchases  or  sales  soldy  in  accordance  with  commercial  considerations,  including 
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price,  quality,  availabibty,  mailcetability,  transportation  and  other  conditions  of  purchase  or 
sale,  and  shall  afford  the  enterprises  of  the  other  Party  adequate  opportunity,  in  accordaoce 
with  customary  business  practice,  to  compete  for  participation  in  such  purchases  or  sales. 

The  provisions  of  paragraph  1  of  this  Article  shall  not  apply  to  imports  of  products  for 
hnmediate  or  ultimate  consumption  in  government  use  and  not  otherwise  for  resale  or  use 
in  the  production  of  goods  for  sale.  With  respect  to  such  imports,  each  Party  shaU  accord 
to  the  trade  of  the  other  Party  fidr  and  equitable  treatment. 


Article  9 
D^nitions 

As  used  in  this  Chqiter,  the  terms  set  forth  below  shall  have  the  following  meanii^ 

1 .  "company,"  means  any  entity  constituted  or  organized  under  applicable  law,  whether  or  not 
for  profit,  and  whether  privately  or  govemmentally  owned  or  controlled,  and  includes  a 
corporation,  trust,  partnership,  sole  proprietorship,  branch,  joint  venture,  association,  or 
other  organization. 

2.  "enterprise,"  means  a  company. 

3.  "national,"  means  a  natural  person  who  is  a  national  of  a  Party  under  hs  applicable  law. 

4.  "commercial  dispute,"  means  a  dispute  between  parties  to  a  commercial  transaction  whidi 
arises  out  of  that  transaction. 

5.  "trading  rights,"  means  the  right  to  engage  in  import  or  export  activities. 
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ANNEXA 


VIETNAM 


Exceptions  on  National  Treatment 


The  provisions  of  Chapter  I,  Article  2  are  not  applied  to  the  following: 

1.  Special  consumption  tax  on  vehicles  under  12seat8,  inputs  of  production  of  cigarettes,  and 
cigars. 

2.  Supplemental  tax  on  flids,  metals  and  fertilizers. 

The  aforementioned  exceptions  in  tWs  Annex  (paragraphs  1  and  2)  will  be  eliminated  within  3  yean 
from  the  entry  into  force  of  this  Agreement. 


^ 
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ANNEXE 


VIETNAM 


•Note:   Phase-out  period  in  Annex  B  shall  be  calculated  from  date  of  entry  into  force  of  this 
Agreement 

Annex  Bl  -  Import  Quantitative  Restrictions  -  Agricultural  Products 


HS  Number 


0201 


0207 


0401 


0402 


0403 


0404 


0805 


1005.10.90 


1005.90.00 


1103.13.00 


1104.19.10 


1104.23.00 


1507 


1507  90.10 


1507  90.90 


Description 


Meat  of  bovine  animals,  fresh/chilled 


Poultry  meat  &  offals  -  frsh/chilled/fe 


Milk  -  fi-esh  milk. 


Condensed  milk  or  cream 


Buttermilk,  yogurt,  kephir  and  other  fermented  or  acidified 
n\ilk 


Phase-Out 

Period 

i£r8jr_ 


Whey,  concentrated  or  containing  added  sugar.. 


Citrus  fruits:  fi-esh  or  dried 


-  Other  (com) 


-  Other 


Of  com 


Com 


-  Of  com 


Soybean  oil  and  its  fi^ictions,  whether  or  not  refined,  but 
not  chemically  modified 


-  refined 


-  other 
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1S08 

Ground  nut  oil  and  its  fixations,  whether  or  not  refined, 
but  not  chemically  modified 

1508.90.10 

-refined 

4 

1508  90  90 

-other 

4 

1509 

Olive  oil  and  its  fiactions,  whether  or  not  refined,  but  not 
chemically  modified 

1509.90.10 

-refined 

4 

1509.90.  90 

-other 

4 

1510.00 

Other  oils  and  thdr  fiactions,  obtained  solely  fi'om  olives, 
whether  or  not  refined.. 

1510.00.91 

-refined 

4 

1510.00.99 

-other 

4 

1511 

Palm  oil  and  its  firactions,  whether  or  not  refined,  but  not 
chemically  modified 

1511.90.90 

-  other 

4 

1512 

Sunflower,  safflower  or  cotton  seed  oil  and  fiTictions 
thereof,  whether  or  not  refined  but  not  chemically  modified 

1512.19.10 

-  refined 

4 

1512.19.90 

-  other 

4 

1512.29.10 

-refined 

4      . 

1512.29.90 

-other 

4 

~- 

1513 

Coconut  (copra),  palm  kernel  or  babassu  oil  and  flections 
thereof,  whether  or  not  refined  but  not  chemically  modified 

1513.19.10 

-  refined 

4 

1513.19.90 

-other 

4 

1513.29.10 

-  refined 

4 

1513.29.90 

-other 

4 

1514 

Rape,  colza  or  mustard  oil  and  . 

151490.10 

-  refined 

4 

1514.90.90 

-  other 

4 

a 
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1515 

Other  fixed  vegetable  fats  and  oils... 

1515.19.00 

-  other 

4 

1S15.29.90 

-other 

4 

1515.30.90 

-other 

4 

1515.40.90 

-other 

4 

1515.50.90 

-other 

4 

1515.60.90 

-otha 

4 

1515.90.12 

-other 

4 

1515.90.99 

-other 

4 

1516 

Animal  or  vegetable  fats  and  oils  aiKl  their  fractions,  partly 
or  wholly  hydrogenated,  inter-esterified... 

1516.20.00 

-  vegetable  fats  and  oils  and  fractions 

4 

1601 

Sausages  and  similar  products,  of  meat,  meat  offid  or 
blood... 

3 

1602 

Other  prepared  and  preserved  meat. . . 

3 

1701.11.00 

-  cane-sugar 

10 

1701.12.00 

-  be«  sugar 

10 

1701.91.00 

-  contaming  added  flavonng  or  coloring  matter 

10 

1701.99.10 

-  white  sugar 

10 

1701.99.90 

-  other 

10 

2006 

Vegetables,  fruit,  nuts,  frxiit  and  other  parts  of  plants,  pr/pr 
by  sugar 

5 

2007 

Jams,  frviit  jellies,  marmalades,  fruit  or  rtut  puree... 

3 

■ 

« 

2009 

Fruit  juices  OnchKfing  grape  must)  and  vegetable  juices. . 

-  orange  juices 

2009.11.00 

-frozen 

5 

2009,19  00 

-other 

5 

2009.20  00 

-  grapefruit  juice 

3 

2009.3000 

-  iuice  of  any  other  single  citrus  fruit 

5 

-B3- 
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2009.40.00 

-  pineapple  juice 

5 

2009.50.00 

-tomatoes  juice 

5 

2009.60.00 

-  grape  juice  (mduding  grape  must) 

3 

2009.70.00 

-apple  juice 

3 

2009.80.00 

-  juice  of  any  other  single  fruit/vegetable 

5 

2009.90.00 

-  mixtures  of  juices 

5 

2101 

Extracts,  essences  and  concentrates,  of  coflRee,  tea... 

- 

2101.11.10 

-  Instant  coffee 

4 

2101.11.90 

-Other 

4 

2101.12.00 

-  Preparations  with  a  basic  of  extracts,  essences  or 
concentrates  or  with  a  basic  of  coffee 

4 

2204 

Wine  or  fresh  grapes,  including  fortified  wines;  grape  must 
other  than  that  of  heading  No.  2009 

5 

27,05 

Vermouth  and  other  wine  of  fresh  grapes  flavored  with  ~ 
plants  or  aromatics  substances 

5 

2206 

Other  fermented  beverages 

5 

2207 

Undenatured  ethyl  alcohol  >  80% 

5 

2208 

Undenatured  ethyl  alcohol  <  80% 

5 

2309 

Preparations  of  a  kind  used  in  animal  feeding 

2309.90.10 

-  Shrimp  food 

4 

2309.90.90 

-  Other 

4 

— 
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HS  Number 

Description 

Phase-Out 
Period  (yrs)  * 

25231000 

-Cement  clinkers 

6 

25232100 

"White  Portland  cement  whthr  or  nt  art  colored 

6 

25232910 

-Portland  cement  except  white  portland  cement 

6 

25232920 

-Portland  cement  except  white  portland  cement 

6 

27072000 

"Toluene 

7 

27101190 

—Aviation  spirit 

7 

27101200 

-White  spirit  (for  producing  paints) 

7 

27101900 

-Other  petrolaim  oils  and  oil  preparations 

7 

27102000 

-Diesel 

7 

27103000 

-Mazout 

7 

27104000 

—Other  light  oils  &  preparation 

7 

27105000 

-Other  medium  oils  &  preparations 

7 

27106000 

-Other  medium  oils  &preparations 

7 

27107000 

—Other  medium  oils  &  preparations 

7 

27109000 

-Petroleum  oils  and  oil  preparations,  other 

7 

27111100 

-Natural  gas,  liquified 

7 

27111200 

-Propane,  liquefied 

7 

27111300 

—Butanes,  liquefied 

7 

27111400 

-Ethylene,  propylene,  butylene  and  butadiene  liquified 

7 

27111900 

-Petrolaim  gases  etc.,  liquified,  nesoi 

7 

28061000 

-Hydrogen  chloride  (hydrochloric  acid) 

3 

28070000 

-Sulfijric  acid;  oleum 

3 

28092010 

-Phosphoric  acid  and  polyphosphohc  acids 

3 

28141000 

-Anhydrous  ammonia 

3 

28142000 

-Ammonia  in  aqueous  solution 

3 

28151100 

-Sodium  hydroxide  (caustic  soda),  solid 

3 

28151200 

-Sodium  hydroxide  in  aqueous  solution 

3 

31051000 

-Fertilizers...  in  packages  of  a  gross  weight  =<10kg 

5 

31052000 

-Mineral  or  chemical  fertilizers  with  nitrogen,  phosphorus 
and  potassium 

5 

31053000 

-Diammonium  hydrogenorthophosphate  (diammonium 
phosphate) 

5 

31054000 

"Ammonium  dihydrogenorthophosphate  (monoammonium 
phosphate) 

5 
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31055100 

-Mineral  or  chemical  fertilizers  containing  nitrates  and 
phosphates 

31055900 

-MineraTor  chemical  fenilizers  with  nitrogen  and 
phosphonis,  nes 

31056000 

"Mineral  or  chenucal  fertilizftrs  with  phosphorus  and 
potassium,  nes 

^ 

31059000 

-Other  fertilizers,  nes 

32081020 

-  Other  varnishes 

32081040 

-  Base  paints 

32081050 

-  Other,  including  enamels 

32081090 

-Other 

32082020 

—  Other  varnishes 

32082040 

—  Base  paint 

32082050 

~  Other,  inchiding  enamels 

32082090 

-Other 

• 

32089020 

-  Other  varnishes 

32089040 

-  Base  paints 

32089050 

—  Other,  inchiding  enamels 

32089090 

-Other 

32091020 

-  Other  varnishes 

32091040 

-  Base  paints 

32091050 

-  Other,  including  enamels 

32091090 

-Other 

32099020 

-  Other  varnishes 

32099040 

-  Base  paints 

32099050 

"  Other,  including  enamels 

32099090 

-  Other 

32100020 

-  Other  varnishes 

32100040 

-  Base  paints 

32100050 

—  Other,  including  enamels 

•                 <] 

32100060 

-Other 

38122000 

"Compound  plasticizers  for  rubber  or  plastics 

38123010 

"Antioxidizing  prep  &  oth  compnd.for  rubber/plastic 

40111000 

"New  pneumatic  tires  of  rubber,  for  motor  cars 

40112010 

"New  pneumatic  tires  of  rubber,  for  buses  or  trucks 

40112090 

"New  pneumatic  tires  of  rubber,  for  buses  or  trucks 

40114000 

—New  pneumatic  tires,  of  rubber,  used  on  motorcycle 

r 
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40115000 

—New  pneumatic  tires,  of  rubber,  used  on  bicycles 

7 

40119110 

—Tires  with  a  width  of  450  mm 

7 

40119190 

-Other 

7 

40119910 

—Tires  with  a  width  of  450  mm 

7 

40119990 

-Other 

7 

40131010 

— Iimer  tubes  of  rubber  for  mot  cars,  buses  &  trucks 

7 

40131090 

—Inner  tubes  of  rubber  for  mot  cars,  buses  &  trucks 

7 

40132000 

—Inner  tubes,  of  rubber,  of  a  kind  used  on  bicycles 

7 

40139010 

-Inner  tubes,  of  rubber,  of  a  kind  used  on  aircraft 

7 

40139020 

—Inner  tubes,  of  rubber,  of  a  kind  used  on  motorcycles 

7 

40139091 

—Inner  tubes,  of  rubber,  for  tires  with  a  width  of  450  mm 

7 

40139099 

-Inner  tubes,  of  nAber,  for  tires  with  a  width  over  450  ram 

7 

48010000 

—Newsprint,  in  rolls  or  sheets 

5 

48021000 

—Handmade  paper  and  paperbcard 

5 

48025110 

—Paper,  nov  10%  fibw  by  mcch  pr,  un40g/m2  uc 

5 

48025190 

—Paper  nesoi,  nov  10%  fiber  by  mech  pr,  un40g/m2  uc 

5 

48025210 

—Paper,  nov  1 0%  fib  mech  pr,  40g/m2nov  1 50g/ni2 

5 

48025290 

—Paper  nesoi,  nov  10%  fib  mech  pr,  40g/m2novl5t3g/m2 

5 

48025300 

—Paper  nesoi,  nov  10%  fiber  by  mech  pr,  ovl50g/m2  u 

5 

48026010 

—Paper,  over  10%  (wt)  fiber  by  mechan  proc  uc 

5 

48026090 

-  Other 

5 

48041100 

— Kraftliner,  uncoated  unbleached  in  rolls  or  sheets 

4 

48041900 

-  Other 

4 

48044190 

-Kraft  paper  nesoi,  ov  1 50  g/m2  un  225  g/m2  uc  unbl 

4 

48044200 

-Kraft  paper  nesoi,  ovl5(^m2und225g/m2,  bl,  95%  wf  uc 

4 

48044900 

-Kraft  paper/pprbrd  unctd  bichd  nesoi  151-224g/m2 

4 

48045190 

-  Other 

4 

48045200 

-Kraft  pr  nesoi.  not  un  225g/m2,  bl,  95%  w  fib  chem 

4 

.       48045900 

-  Other 

4 

48079000 

-Other 

4 

48101110 

-Paper,  writ  etc,  nov  10%  mech  pr  fib  novl50g/m2  ct 

5 

48101210 

-Paper/pbrd  writing  etc  nesoi  clay  ctd  ov  1 50g/m2  etc 

5 

48102110 

-Paper,  light- wgh  coated  writing  etc  over  10%  mech 

5 

48102910 

-Paper/pbrd  ex  lit-wgh  writing  etc  clay  ctd  ov  10%  mec 

5 

48202000 

—Exercise  books,  of  paper  or  paperboard 

5 

48235110 

Paper/pbrd  for  graphics  nesoi  pmt/embssd  etc  cut  sz 

5 

48235910 

—Paper  &  paperbd  cut  to  size  etc,  for  ohotocopv 

5 

-B7- 


.<l 


h 


Federal  Register 

/Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Presidential  Documents 

31395 

50071000 

-Woven  fabrics  of  noil  silk 

50072000 

"Wov  fab  ov  85%  silk  or  silk  waste  except  noil  silk 

50079000 

-Woven  fabrics  of  silk  or  silk  waste,  nesoi 

68101910 

-Tiles,  flagstones  etc,  cement  etc  or  artif  stone 

69049000 

-Other 

69059000 

-Other 

69071000 

-Unglzd  ceramic  tiles,  cubes  etc,  sides  Is  thn  7  cm 

69079000 

-Other 

69081000 

—Glazed  ceramic  tiles  cubes  etc  fttng  in  sq  un  7cm 

69089000 

-Other 

69101000 

—Ceramic  sanitary  fixtures  of  porcelain  or  china 

69109000 

—Ceramic  sanitary  fixtures  oth  thn  of  pordn/china 

70031290 

-Nonwrd  shts  cast/rid  glass,  colrd,opac,flshd,layrd 

6 

70031990 

—Cast  or  rolled  glass  in  nonwired  sheets,  nesoi 

6 

70042090 

— Drawn^lown  glass  sheets  colored  opac  flash  spec  layer 

6 

70049090 

— Drawn^lown  glass  shts  w/wo  absorb/rfct  lyr  n  oth  wrkd 

6 

70052190 

—Nonwrd  glass  drd  ope  flshd  or  srfc  gmd  n  ab/rf  ly 

6 

70052990 

-Nonwired  glass  nesoi  in  sheets 

6 

70169000 

— Gls  cons  art  ncsoi;ld  wndws;mltclr/find  gls  artels 

6 

72091500 

— Flt-cold-rol  im,noaly,coil,600mm  wide,3mm  >  thick 

6 

72091600 

— Fl-cld-ri  im,  nesoi,  st,coil,600mm  wide,>lmm  but  <3mm 

6 

72091700 

— Fl-cld-rl  im,st,coil,600mm  wd,0.5mmbut  n/o  1mm  tk 

6 

- 

72091800 

-Flat-cold-rld  ir,stl,coils,600mm  wide,<0.5mm  thick 

6 

72092500 

-FIt-cld-rld  ir,st,not  coil,600mm  wide,  3  mm  or  >  thk 

6 

72092600 

— FIt-cld-rld  ir,st,not  coil,600mm  wd,  >lmm  <3mm  thk 

6 

72092700 

-Fh-cld-rld,not  coil  600mm  w,>0.5mmbut  n/o  1mm  thk 

6 

72092800 

— Fh-cld-rld  ir,nonal,notcoil,600mm  wide,>0.5mm  thk 

6 

72099000 

-Other 

6 

72103010 

-Flat-rid  iron,nonal  stl,600mm  wide.elec  platd  anc 

6 

72103090 

-Other 

6 

72104110 

-  Of  a  thickness  not  more  than  1 .2  mm 

6 

72104190 

-Other 

6 

72104910 

-Fr  ir/nas  ctd/phd  w  zinc  nt  dec  nt  corr  600mm  om 

6 

72104990 

-  Other 

6 

72105000 

— Fr  ios  na  600mm  ao  w  ctd/pltd  w  cro  or  cr  and  cro 

6 

72106110 

-Fr  iron/nonalloy  sted  600mm  ao,pltd/ctd  alum-znc 

6 

72106190 

-Other 

6 

\^ 
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72106910 

~Fr  iron/nonalloy  steel.600mra  ao.pkd/ctd  othr  alum           1 

6 

72106990 

--Other 

6 

72107000 

— Fr  ir/nas  600inm  w  cm,  painted,  varnished,  plastic 

6 

72109000 

-Other 

6 

72111300 

— Fr  hs  ios  na  un600niin  w  hr  pi  unvrsl  mllplte 

6 

72111400 

— Fr  hs  ios  na  un600mm  w  hr  pi  4.75mni  ao  thck 

6 

72111900 

--0th  fr  hi-str  st  un  600mm  w  npld  un4.75mm  thck 

6 

72112300 

—Flat-hot-rolled  iron,nonalystl,  <600mm  wide,  nesoi 

6 

72112900 

-Other 

6 

72119000 

-Other 

6 

72131010 

—Bars  and  rods  irr^ular  coils  concrete  reinforcing 

6 

72131020 

-Bars  and  rods  irr^;ular  coils  concrete  reinforcing 

6 

72132000 

-Brs  rods  hot-rlld  irreg  coils  free-cuttng  steel 

6 

72139100 

— Bars,rodshot-roll,inuioal  st  coil  circ,<14mm  nesoi 

6 

72139900 

-Other 

6 

72141010 

-Other  bars  and  rods  iron  or  nonalloy  steel,  forged 

6 

72141020 

-Other 

6 

72142010 

-Oth  brs  rds  ios  na  hot-wrkd,  cone  reinfrcng 

6 

72142020 

-Other 

6 

72143010 

—Other  bars  and  rods  free-cutting  steel,  hot-worked 

6 

72143020 

-Other 

6 

72149100 

— Bars,  rods.hot-roUed, -drawn, -ext,rectangular,nesoi 

6 

72149900 

-Other 

6 

72151010 

—Oth  brs  and  rds  free-cttng  stl  cold-find  or  fiishd 

6 

72151090 

-Other 

6 

72155010 

— Bars,rods,im,noal,cold-formed,cold-finished,nesoi 

6 

72155090 

-Other 

6 

72159010 

—Bars  and  rods  iron  or  nonalloy  steel,  nesoi 

6 

72159090 

-Other 

6 

72161000 

— U-i-h-sections  ir/nas  hot/wrkd  Is  thn  SOmm  high 

6 

72162100 

— L  sec  ios  na  hot-wkd  Iss  th  SOmm  high 

6 

72162200 

— T  sec  ios  na  hot-wkd  Iss  th  SOmm  high 

6 

72163110 

— U  sec  ios  na  hot-wkd  SOmm  or  more  high 

6 

72163190 

-Other 

6 

72163210 

-I  sec  ios  na  hot-wkd  SOmm  ao  high  (standard  beams) 

6 

72163290 

-Other 

6 

72163310 

— H  sections  im/nas.  hot-wikd,  SOnun  hi  or  more 

6 
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72163390 

-Other 

6 

72164010 

~L  or  t  sections  ir/nas  hot-wrkd,  SOmm  hi  or  more 

6 

72164090 

-Other 

6 

72165010 

—Oth  angls  shps  sec  ios  na  hot-wkd 

6 

72165090 

-Other 

6 

72166100 

—Angls  shps  sec  ir/nas  nt  fithr  dd-wrkd  frra  fr  pro 

6 

72166900 

-Other 

6 

72169100 

-Angls  shps  sec  im/nas  oth  dd-wrkd  fr  fr  products 

6 

72169900 

-Other 

6 

72171000 

-Other 

6 

72172000 

-Other 

6 

72173000 

-Other 

6 

72179000 

-Other 

6 

73030000 

-Tubes,  pipes  and  hollow  profiles  of  cast  iron 

6 

73043191 

—Oth  ios  na  ps  tb  hlw  pfl  smls  dr  cs  cold-wrkd 

6 

73043991 

—Oth  ios  na  ps  tb  hlw  pfl  smls  dr  cs  nt  dd-wrkd 

6 

• 

73049091 

—Tubes,  pipes  etc,  seamless  nesoi,  ir  nesoi  &  steel 

6 

73049099 

—Tubes,  pipes  etc,  seamless  nesoi,  ir  nesoi  &  steel 

6 

73053920 

-Other  pipe,  ovl6in  iron  or  steel,  welded  nesoi 

6 

73063091 

-Pipe  etc  nesoi,  weld  dr  a  sect,  iron  or  nonal  st 

6 

73069091 

—Pipes  etc  nesoi,  riveted  etc,  of  iron  or  sted 

6 

73130000 

—Barbed  wire  and  twisted  wire  for  fencing,  iron/stl 

6 

73141900 

—Woven  products  iron  or  steel,  nesoi 

6 

73142000 

—Grill  netting  fencing  wld  ir/st  wr  3mmcs  100cm2msh 

6 

73143100 

—Oth  grll  nttng  a  fncng  wldd  at  intrsct  galvnzed  st 

2 

73143900 

-Other 

2 

73144100 

—Oth  grill,  nettg  fiicg  ios  ctd/pl  w  zn  nesoi  nt  wld 

2 

73144200 

-Grill  netting  fendng,  plastic  coated  ios  wr  nesoi 

2 

73144900 

-Other 

2 

73145000 

—Expanded  metal,  iron  or  sted 

2 

ex8407 

—Engines  with  a  capadty  not  exceeding  30  cv 

7 

ex8407 

—Engines  with  a  capacity  exceeding  30  cv  but  not 
exceeding  lOOcv 

6 

ex8408 

-Engines  with  a  capadty  not  exceeding  30  cv 

7 

exS408 

-Engines  with  a  capacity  exceeding  30  cv  but  not 
exceeding  lOOcv 

& 

84145100 

—Table,  floor  etc  fans  electric  not  exceed  125  w 

3 
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84145900 

-Other 

3 

87021000 

— Mv  trasp  >ten  prsns  com-igntn  intr  comb  pist(disl) 

5 

87029000 

-Other 

5 

87031010 

—Pass  veh  for  snow,  golf  carts  &  similar  vehicles 

5 

87031020 

—Pass  veh  for  snow;  golf  carts  &  similar  vehicles 

5 

87032110 

—Pass  mtr  veh,  spark  ign  eng,  not  ov  1,000  cc 

5 

87032120 

—Pass  mtr  veh,  spark  ign  eng,  not  ov  1 ,000  cc                                            5 1 

87032210 

-Pass  mtr  veh,spark  ign  eng,  >  1  OOOcc  but  =<1 500cc 

5 

87032220 

—Pass  mtr  veh,spark  ign  eng,  >  1  OOOcc  but  =<  1 500cc 

5 

87032310 

—Pass  veh  spk-ig  int  com  rcpr  p  eng  >1 500  nov  3m  cc 

5 

87032320 

-Pass  veh  spk-ig  int  com  rcpr  p  eng  >1 500  nov  3m  cc 

5 

87032410 

—Pass  veh  spk-ig  int  com  rcpr  p  eng  >  3000  cc 

5 

87032420 

—Pass  veh  spk-ig  int  com  rcpr  p  eng  >  3000  cc 

5 

87033110 

—Pass  mtr  veh,  diesd  eng,  not  ov  1 500  cc 

5 

87033120 

—Pass  mtr  veh,  diesel  eng,  not  ov  1 500  cc 

5 

87033210 

—Pass  veh  com-ig  int  com  eng  >  1 500  nov  2500  cc 

5 

87033220 

-Pass  veh  com-ig  int  com  eng  >  1 500  nov  2500  oc 

5 

87033310 

—Pass  veh  com-ig  int  com  eng  >  2500  cc 

5 

87033320 

-Pass  veh  cora-ig  int  com  eng  >  2500  cc 

5 

87039010 

-Passenger  motor  vdiicles,  nesoi 

5 

87039020 

-Passenger  motor  vehicles,  nesoi 

5 

87042100 

—Trucks,  nesoi,  diesel  eng,  gvw  5  metric  tons  &  und 

5 

87043100 

-Mtr  veh  trans  gds  spk  ig  in  c  p  eng,  gvw  nov  5  mtn 

5 

87049010 

-Mtr  veh  of  gross  weight  riot  >  5  tons 

5 

ex8711 

—Motorcycles  with  an  engine  capacity  of  less  than  175cv 

5 

87120010 

-Bicycles  &  oth  cydes  (inc  del  tricyde)  no  motor 

5 

87120020 

—Bicycles  &  oth  cycles  (inc  del  tricycle)  no  motor 

5 

87120090 

-Bicycles  &  oth  cycles  (mc  dd  tiicyde)  no  motor 

5 

87149100 

—Frames  and  forks,  and  prts  for  bicycles  etc. 

3 

87149200 

-Wheel  rims  and  spokes  for  bicydes  etc. 

3 

87149300 

—Hubs,  other  than  coster  brakn  hubs,hb  brks,spk,whls 

3 

87149400 

—Brakes,  ind  coaster  brkng  hubs,hub  brks,prts,nes 

3 

87149500 

-Saddles  for  bicydes  etc. 

3 

87149600 

-Pedals  and  crank-gear,  parts  of  bicydes  etc. 

3 

87149900 

-Other 

3 

89011090 

-  other  (cruise  ships,  etc,  less  than  5,000  dwt) 

5 

89012090 

-  other  (tankers,  less  than  5,000  dwt) 

5 
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89013090 

~  other  (refrig  vessels,  less  than  5,000  dwt) 

5 

89019090 

-other  Oess  than  5,000dwt) 

5 

89020010 

—Fishing  vessels;factory  ships  &  shps,ves,  nesoi 

5 

89020090 

-Other 

5 

Annei  B2:  Export  Quantitative  Restrictions 


HS  Number 

Description 

Phase-Out 
Period  1 

10063000 

Semi-  milled  or  wholly  milled  rice 

Unbound 

10064000 

Broken  rice 

Unbound 

Annex  B3  -  Prohibited  Imports 

1 .  Cigarettes  (except  for  those  as  personal  effects  in  prescribed  quantity). 

2.  Used  consumer  goods  (except  for  transferred  assets  including  goods  to  service  the 
personal  requirements  of  individuals  with  diplomatic  status  of  foreign  countries, 
international  organizations  and  personal  effeas  in  prescribed  quantity). 

3.  Cars  with  right  hand  drive  (including  those  in  unassembled  form  and  those  with  steering 
wheel  modified  prior  to  importation  into  Vietnam).  As  far  as  sdf-propelled  spedal- 
purpose  vehicles  with  right  hand  drive  operating  in  narrow  fidds,  such  as  cranes,  trench 
and  canal  digging  machines,  garbage  trucks,  road  sweepers,  road  construction  trucks, 
airport  passenger  buses,  and  forklifts  are  concerned,  importation  is  permitted  and  the 
Minister  of  Trade  shall  approve  when  there  is  demand. 

4.  Used  spare  parts  of  automobiles  of  all  kinds,  motorbikes  and  motor  tricycles  -  including 
chassis  mounted  with  used  automobile  engines  of  all  kinds. 

5.  Used  internal  combustion  engines  with  capadty  of  less  than  30CV 

6.  Motorcycles,  scooters  and  motor  tricycles  with  cylinder  of  175  cc  and  higher.  In  case  of 
importation  for  defense,  security  and  professional  sports,  to  be  subject  to  Prime 
Minister's  approval 
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7.         Other  goods  that  may  be  within  the  scope  of  an  exception  set  forth  in  Chapter  I  or 
Chapter  VII  of  this  Agreement. 


Annex  B4  -  Export  Prohibitions 

Logs,  sawn  and  peeled  timber,  firewood,  charcoal  from  wood  or  firewood;  wood  and 
forest  products  and  semi-products  which  are  subject  to  export  prohibitions  provided  for 
in  Decision  65/1998/QD-TTg  dated  24  March  1998  by  Prime  Minister  of  Vietnam. 

Other  goods  that  may  be  within  the  scope  of  an  exception  set  forth  in  Chapter  I  or 
Chapter  VII  of  this  Agreement. 
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ANNEX  C 

VIETNAM 

Note: 

U  -  Unbound 

*  Phase-out  period  in  Annex  C  shall  be  calculated  from  the  date  of  entry  into  force  of  this 

Agreement 

Annex  Cl-  Imports  Subject  to  State  Trading  and  Phase-Out  Schedule 


HS  Number 

Description 

Phase  Out 

Period 

(yrs.)* 

27101100 

Aviation  spirit 

U 

27101200 

White  spirit  (for  producing  paints) 

U 

27101900 

Other  petroleum  oils  and  oil  preparations 

u 

27102000 

Diesel 

u 

27103000 

Mazut 

u 

27104000 

Light  oils                                                   '~ 

u 

27105000 

Medium  oils 

u 

27106000 

Naptha 

u 

27107000 

Condensate 

u 

27109000 

Petroleum  oils,  other 

u 

3102 

Mineral  or  chemical  fertilizers,  nitrogenous 

5 

3103 

Mineral  or  chemical  fertilizers,  phosphatic 

5 

3104 

Mineral  or  chemical  fertilizers,  potassic 

5 

3105 

Mineral  or  chemical  fertilizers,  other 

5 

3601 

Propellant  powders 

U 

3602 

Prepared  explosives  other  than  propellent  powders 

U 

3603 

Safety  fuses;  detonating  fuse;  percussion  caps  etc 

U 

3706 

Motion-picture  film,  exposed  and  developed 

U 

4901 

Books,  brochures  &  similar  printed  matter 

u 

^ 
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4902 

Newspapers,  journals  &  penodicals 

U 

4903 

Children's  pictvire,  drawing  or  coloring  bocks 

U 

4907 

Unused  postage,  check  forms,  banknotes,  stock,  etc 

U 

4909 

Printed  or  illust  post  cards,  greeting  cards,  etc. 

U 

4910 

Calendars,  calendar  blocks  of  any  kind,  printed 

U 

4911 

Printed  matter  nesoi,  ind  print  pictures  &  photos 

U 

8442 

Mach  etc  nesoi  for  typeset,  making  pr  plates  etc 

U 

8443 

Print  mach  incl  ink-jet  mach  and!  t  pmt  pt  nesoi 

U 

8S24 

Records,  tapes  &  other  recorded  sound  media  etc 

U 

8525 

Trans  appar  for  radiotde^c,^tv  camera  &  rec 

U 

8526 

Radar  apparatus,  radio  navig  aid  &  remote  cent  app 

U 

ex85291000 

Oidy  satellite  aerials  for  broadcastii^ 

U 

6x85299000 

Only  aerials  for  equipment  in  8525  adn  8526 

U 

9704 

Postage  or  revenue  stamps,  firstday  covers 

U 

Annex  C2-  Exports  Subject  to  State  Trading  and  Phase-Out  Schedule 


HS 
Number 

Phase-Out 
Period  • 

10063000 

Semi-milled  or  wholly-nulled  rice 

U 

10064000 

Broken  rice 

U 

27090010 

Petroleum  oils,  crude 

u 

27090090 

Petroleum  oils,  other 

u 

27112100 

Natural  gas 

u 

27112900 

Petroleum  gases,  other 

u 

7102 

Diamonds 

u 

7103 

Predous  stones 

u 

7104 

Synthetic  predous  stones 

u 

7105 

Dust  or  powder  of  preaous  stones 

u 

7106 

Silver 

u 

7108 

Gold 

u 

R 
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ANNEX  D 

VIETNAM 

Annex  Dl-  Phase-out  Periods  for  Restrictions  on  Import 

Trading  Rights  and  Distribution  Rights  - 

Agricultural  Products 


NOTE: 

0*  =     No  phase-out  period 

U  -      Unbound 

*  -  For  purposes  of  Annex  Dl,  phase-out  periods  for  Import  Trading  Rights  shall  begin  on  the 

date  on  which  joint  ventures  are  first  permitted  under  Article  2. 7.D  of  Chester  I  of  this 

Agreement. 

*•  -  For  purposes  of  Annex  Dl.  phase-out  periods  for  Distribution  Rights  shall  begin  on  the 

date  on  which  joint  ventures  are  first  permitted  under  Annex  G,  section  fV  (Distribution 

Services)  of  this  Agreement. 


HS 
Number 

Description 

Import 

Trading 

Rights - 

Phase-out 

Period* 

(yrs.) 

Distribution 
Rights - 
Phase-out 
Period** 
(yrs.) 

0102 

Live  bovine  animals 

U 

U 

0103 

Live  swine 

u 

U 

0105 

Live  Poultry  (not  more  than  185g) 

u 

U 

0106 

Other  live  animals 

u 

u 

0201 

Meat  of  bovine  animals,  fresh/chilled 

5 

5 

0202 

Meat  of  bovine  animals,  frozen 

3 

5 

0203 

Meat  of  Swine  -  frsh/chiUed/frzn 

3 

5 

0206 

Edible  offals  bovines  -frsh/diilled/fz 

3 

5 

0207 

Poultry  meat  &  offals.-  frsh/chiUed/fe 

5 

5 

0209 

Unrendered  pig  fat,  free  of  lean  meat  and  poultry 
meat 

3 

5 

0210 

Meat  and  edible  meat  offal  salted... 

3 

5 

-Dl- 
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1 

0401 

Milk  -  fresh  milk . 

3 

5 

0402 

Condensed  Milk  or  Cream 

5 

5 

0403 

Buttermilk,  yogurt,  keohir  and  other  fermented  or 
acidified  milk 

5 

5 

0404 

Whey,  concentrated  or  containing  added  su^ar... 

3 

5 

0805 

Citrus  Fruits:  fresh  or  dried 

5 

5 

1005 

Com 

3 

5 

1006 

Rice 

U 

U 

1101 

Wheat  or  meslin  flour 

5 

U 

1507 

Soybean  oil  and  its  fractions. ... 

3 

5 

1508 

Ground  nut  oil  and  its  fractions .... 

5 

5 

1511 

Palm  oil  and  its  fractions. ... 

3 

5 

1513 

Coconut  (copra),  palm  kernel  or  babassu  oil  and 
fractions 

5 

5 

1601 

Sausages  and  similar  products,  of  meat,  meat 
offal  or  blood  . 

3 

5 

1602 

Other  prepared  and  preserved  meat.. 

3 

5 

1701 

Cane  or  beet  sugar  and  chemically  pure  sucrose, 
in  solid  form 

6 

U 

2006 

Vegetables,  fhiit,  nuts,  fruit  and  other  parts  of 

5 

5 

^ 
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plants,  pr/pr  by  sugar 

2007 

Jams,  fruit  jellies,  marmalades,  fruit  or  nut 
puree.. 

3 

5 

. 

2009 

Fruit  juices  (including  grape  must)  and  vegetable 
juices... 

5 

5 

2101 

Extracts,  essences  and  concentrates,  of  coffee, 
tea... 

3 

5 

2203 

Beer  made  from  malt 

5. 

U 

2204 

Wine  or  fresh  grapes,  including  fortified  wines; 
grape  must  other  than  that  of  heading  No.  2009 

5 

U 

2205 

Vermouth  and  other  wine  of  fresh  grapes 
flavored  with  plants 

5 

U 

2206 

Other  fermented  beverages 

5 

u 

2207 

Undenatured  ethyl  alcohol  >  80% 

5 

u 

2208 

Undenatured  ethyl  alcohol  <  80% 

5 

u 

2302 

Brans,  and  oAer  residues  whether  in  the  form  of 
pdlets.. 

0* 

■5 

2303 

Residues  of  starch  manufacture  and  similar 
residues.. 

0* 

3 

2309 

Preparations  of  a  kind  used  in  animal  feeding 

4 

5 

2401 

Unmanufectured  tobacco;  tobacco  refuse 

U 

U 

2402 

Cigars,  cheroots,  cigarillos  and  cigarettes 

u 

U 

2403 

Other  manufectured  tobacco  and  manufactured 
tobacco  substitutes 

u 

u 

« 
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Annex  Dl-  Phase-out  Periods  for  Restrictions  on 

Import  Trading  Rights  and  Distribution  Rights  - 

Industrial  Products 


Notes: 

0=  No  phase-out  period 

U=  Unbound 

C=  Subject  to  state  trading.  Annex  C 

G=  Subject  to  services  commitment  in  Annex  G  on  audio-visual  services 

*  -  For  purposes  of  Annex  Dl,  phase-out  periods  for  Import  Trading  Rights  shall  begin  on  the 

date  on  which  joint  ventures  are  first  permitted  under  Article  2. 7.D  of  Chapter  I  of  this 

Agreement. 

**-  For  purposes  of  Annex  Dl,  phase-cut  periods  for  Distribution  Rigfits  shall  begin  on  the 

date  on  which  joint  ventures  are  first  permitted  under  Annex  G,  section  IV  (Distribution 

Services)  of  this  Agreement. 


HS 

Number 

Description 

Import 

Trading 

rights - 

Phase-out 

Period* 

(yrs.) 

Distribution 
rights - 
Phase-out 
Period** 

(yrs.) 

2523 

Portland  cement,  aluminous  cement,  slag  cement  etc 

5 

7 

2709 

Crude  oil  from  petroleum  and  bituminous  minerals 

5 

U 

2710 

Oil  (not  crude)  from  petrol  &  bitum  mineral  etc. 

7 

u 

2711 

Petroleum  gases  &  other  gaseous  hydrocarbons 

6 

u 

2802 

Sulfur,  sublimed  or  precipitated;  collodial  sulfur 

3 

5 

2804 

Hydrogen,  rare  gases  and  other  nonmetals 

2 

, 

— 

2805 

Alkali  metals  etc;  rare-earth  metals  etc,  mercury 

2 

2806 

Hydrogen  chloride;  chlorosulfuric  acid 

5 

2807 

Sulfuric  acid;  oleum 

5 

2808    . 

Nitric  acid,  sulfonitric  acids 

5 

2809 

Diphosphorus  pentaoxide;  phosphoric  acid  etc 

3 

2810 

Oxides  of  boron;  boric  acids 

3 

2813 

Sulfides  of  nonmetals,  commercial  phosp  trisulfide 

3 

2814 

Ammonia,  anhydrous  or  in  aqueous  solution 

3 

\. 
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2815 

Sodium  hydrox;  potass  hydrox;  sod  or  potass  perox 

3 

5 

2817 

Zinc  oxide  and  zinc  peroxide 

3 

5 

2818 

Artfl  corundum  w/nt  chem  defhd  alimi  oxid/hydroxide 

3 

5 

2819 

Chromium  oxides  and  hydroxides 

3 

5 

2820 

Manganese  oxides 

3 

5 

2821 

Iron  oxides  &  hydroxides;  earth  colors  nun  70%  ir 

3 

5 

2823 

Titanium  oxides 

3 

5 

2824 

Lead  oxides;  red  lead  and  orange  lead 

3 

0 

2829 

Chlorates  etc;  bromates  etc;  iodates  etc. 

3 

0 

2830 

Sulfides,  polysulfides 

3 

5 

2833 

Sulfates;  alums;  peroxosulfates  (persulfates) 

3 

5 

2834 

Nitrites;  nitrates 

3 

5 

2835 

Phosphi  nates,  phosphonates,  phosphates  &  polyphosp 

3 

5 

2836 

Carbonates;  peroxocarbonates,  comm  amm  carbonate 

3 

5 

2840 

Borates,  peroxoborates 

3 

5 

2843 

Colloidal  prec  metal;  prec  metal  comp  &  amalgrams 

3 

5 

2847 

Hydrogen  peroxide,  whether/not  solidified  w/  urea 

3 

5 

2907 

Phenols,  phenol-alcohols 

•       3 

5 

2909 

Ethers,  ether-alcohols,  alcohol  peroxides  etc. 

5 

5 

2910 

Epoxides  with  a  3-memb  ring  &  halog,  sulfon  etc 

5 

5 

2912 

Aldehydes,  its  cyclic  polymers;  paraformaldehyde 

5 

5 

2914 

Ketones  &  quinones  &  halogenatd,  sulfonatd  der  etc 

3 

5 

2915 

Sat  acyclic  nonocarbox  acid  &  anhyd,  halogon  etc 

3 

5 

2916 

Unsat  acyclic  &  cyclic  monocarbox  acid  &  anhyd  etc 

3 

5 

2917 

Polycarboxylic  acids  &  anhyd  etc,  halog,  sulf  etc 

3 

5 

2918 

Carboxylic  acid,  added  oxygen  &  anhy  etc,  hal  etc 

3 

5 

2935 

Sulfonamides 

3 

5 

2936 

Provitamins  and  vitamins  &  derivatives  &  intermixs 

3 

U 

2937 

Hormones;  derivatives  &  steriods  used  as  hormones 

3 

U 

2938 

Glycosides,  natural  or  synth  &  salts,  ethers  etc. 

3 

u 

2939 

Veg  alkaloids,  nat  or  synth  &  salts,  ethers  etc. 

3 

u 

2940 

Sugars,  chem  pure  (exc  sucrose,  lactose,  etc) 

3 

u 

2941 

Antibiotics 

3 

u 

2942 

Organic  compounds  nesoi 

3 

u 

3003 

Medicaments  nesoi  of  mixtures,  not  dosage  etc  form 

6 

u 

3004 

Medicaments  nesoi,  mixed  or  not,  in  dosage  etc  fm 

6 

u 

3006 

Pharmaceutical  eoods  in  note  4  to  chapter  30 

6 

u 

A. 
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3102 

^neral  or  chemical  fertilizers,  ratrogenous 

U 

3103 

Mineral  or  chenucal  fertilizers,  phosphatic 

U 

3104 

Mineral  or  chemical  fertilizers,  potassic 

U 

3105 

Mineral  or  chemical  fertilizers,  other 

U 

3208 

Paint  &  varnish  from  synth  etc  polymers  nonaq,  etc 

3 

3209 

Paint  &  varnish  from  synth  etc  polymers  aqueous  md 

3 

3210 

Paints  &  varnishes  nesoi;  watr  pigmts  for  leather 

3 

3 

3403 

Lubricating  preps,  antirust  &  treating  textiles  etc 

3 

5 

3601 

Prupellant  powders 

C 

U 

3602 

Prepared  explosives  other  than  propellent  powders 

C 

U 

3603 

Safety  fuses;  detonating  fuse;  percussion  caps  etc 

C 

u 

3604 

Fireworks,  signalling  flares,  rain  rockets  etc. 

0 

u 

3706 

Motion-picture  film,  exposed  and  developed 

C 

G 

3808 

Insecticides,  rodenticides,  fungicides  etc,  retail 

5 

u 

3812 

Prepared  rubber  accelerators;  com  plasticizers  etc 

5 

3819 

Hydraulic  brake  fluids/liq  for  hydraulic  trans  etc 

3 

3901 

Polymers  of  ethylene,  in  primary  forms 

0 

3902 

Polymers  of  propylene  or  other  olefins,  prim  forms 

0 

3903 

Polymers  of  styiene,  in  prmiary  forms 

0 

3904 

Polymers  of  vinyl  chloride  etc.,  in  primary  forms 

0 

3905 

Polymers  of  vin^  acetate  &  oth  vinyl  polym,  pr  fin 

0 

3906 

Acrylic  polymers  in  primary  forms 

0 

3907 

Polyethers,  expoxides  &  polyesters,  primary  forms 

0 

3908 

Polyamides  in  primary  forms 

0 

3909 

Amino-resins,  phenolics  &  polyurethanes,  prim  form 

0 

3910 

Silicones,  in  primary  forms 

0 

3911 

Petro  resins,  polysulfides  etc  nesoi,  primary  form 

0 

3912 

Cellulose  and  chemical  deriv  nesoi,  primary  forms 

0 

3913 

Natural  polymers  and  modified  natural  polymers 

0 

40111000 

Tires  of  a  kind  used  on  motor  cars 

5 

40112010 

Tires  v^th  a  width  of  450  mm 

5 

40114000 

Tires  of  a  kind  used  on  motorcycles 

5 

40131010 

Inner  tubes  for  tires  of  a  width  of  450  mm 

2 

40139020 

Inner  tubes  of  a  kind  used  on  motorcycles 

2 

4801 

Newsprint,  in  rolls  or  sheets 

5 

4802 

Paper,  uncoat,  for  writing  etc,  rolls,  hndmd  paper 

5 

4804 

Kraft  paper  &.  oaperboard,  uncoat  nesoi,  rolls  etc 

5 

^ 
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4807 

Composite  paper  &  papta  board,  no  surf  coat,  rl  etc 

5 

7 

4810 

Paper  &  paperboard,  coated  with  kaolin  etc,  rl  ^c 

5 

7 

4820 

Rasters,  notebooks,  binders,  bus  foiins  etc,  papr 

0 

7 

4823 

Paper,  paperboard,  ceDul  wad  to  size  &.  arts  nesoi 

5 

7 

4901 

Books,  brochures  &  siinilar  printed  matter 

C 

U 

4902 

Newspapers,  journals  &  periodicals 

C 

U 

4903 

Quldren's  picture,  dFRwing  or  coloring  books 

c 

U 

4907 

Unused  postage,  check  forms,  banknotes,  stodc,  etc 

c 

U 

4909 

Printed  or  dhist  post  cards,  greeting  cards,  etc. 

c 

U 

4910 

Calendars,  calendar  blocks  of  any  kind,  printed 

c 

U 

4911 

Printed  matter  nesoi,  ind  print  pictures  &  photos 

c 

U 

5007 

Woven  fabrics  of  silk  or  silk  waste 

5 

5 

5111 

Woven  febrics  of  carded  wool  or  fine  2sini«l  hair 

5 

5 

5112 

Woven  fabrics  of  combed  wool  or  nne  animal  hair 

5 

5 

5208 

Woven  cotton  fabrics,  nu  85%  cot,  wt  nov  200  g/ra2 

5 

5 

5209 

Woven  cotton  febrics,  nu  85%  cot,  wt  ov  200  g/ni2 

5 

5 

5210 

Woven  cotton  febrics,  un85%cot.  nunfinix, 
nov200g/m2 

5 

5 

5211 

Woven  cotton  fabrics,  un85%cot,  mmfinix, 
ov200g/m2 

5 

5 

5212 

Woven  cotton  fi^rics  nesoi 

5 

5 

6001 

Pile  fabrics,  knitted  or  crocheted 

5 

5 

6002 

Knitted  or  crocheted  &brics,  nesoi 

5 

5 

6810 

Articles  of  cement,  concrete  or  artificial  stone 

5 

5 

6908 

Glazed  ceramic  flags  &  paving,  hearth  tiles,  etc 

5 

5 

6910 

Ceramic  sinks,  washbasins,  water  ck)sct  bowls  etc 

5 

5 

7004 

Drawn  &  blown  glass,  in  sheets  etc 

5 

7 

7005 

Float  glass  &  surf  ground  or  polished  sheets  etc 

5 

7 

7016 

Qass  paving  blocks  etc;  gl  cubes,  lead  window  etc 

5 

7 

7208 

Fl-ri  iron  &  na  steel  nun600mm  wd  hot-rl,  not  clad 

5 

5 

7209 

Fl-rl  iron  &  na  sted  nun600mm  wd  cold-ri,  no  clad 

5 

5 

7210 

Fl-rl  iron  &  na  steel  nun600mm  wd,  clad  etc 

5 

5 

7211 

Fl-ri  iron  &  na  steel  un  600mm  wd,  not  dad  etc 

5 

5 

7212 

Fl-ri  iron  &  na  steel  un  600mm  wd,  clad  etc 

5 

5 

7213 

Bars  &  rods,  iron  &  na  steel,  h-r  irreg  coils 

5 

5 

7214 

Bars  &  rods,  iron  &  na  steel  nesoi,  h-r  etc 

5 

5 

7215 

Bars  &  rods,  iron  &  na  steel  nesoi 

5 

5 

^^ 
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7216 

Angles,  shapes  &  sections  of  iron  &  nonalloy  sted 

5 

5 

7217 

Wire  of  iron  &  nonalloy  sted 

5 

7303 

Tubes,  pipes  and  hollow  profiles  of  cast  ir<xi 

5 

7304 

Tubes,  pipes  etc,  seamless,  iron  nesoi  &  sted 

5 

7305 

Tubes  &  pipes  nesoi,  ext  dia  ov406-4ram,  ir  &  sted 

5 

7306 

Tubes,  pipes  &  hollow  profiles  nesoi,  iron  &  sted 

5 

7604 

Aluminum  bars,  rods  and  profiles 

4 

7614 

Stranded  wire,  cables  etc,  aluminum,  no  dec  insul 

4 

8407 

Spfuic-ignituHi  reap  or  rotary  int  condj  piston  eng 

5 

8408 

Compression-ignition  internal  comb  piston  engines 

5 

8409 

Parts  for  engjnes  of  heading  8407  or  8408 

5 

8414 

Air  or  vac  pumps,  compr  &  fans;  hoods  &  fans;  pts 

5 

8415 

Air  conditioning  machines  (temp  &  hum  change),  pts 

5 

8418 

Refrigerators,  freezers  etc;  heat  pumps  nesoi,  pts 

5 

8420 

Calendering  machines  etc  nesoi  &  cylinders,  parts 

5 

8421 

Centrifuges;  filter  etc  mach  for  liq  or  gases;  pts 

0 

2 

84248100 

Medi  appi  to  disperse  liq  etc,  sand  etc  blast  mach 

0 

2 

8426 

Ship's  derricks,  cranes;  mobile  lifting  frames  etc 

0 

5 

8427 

Fork-lift  trucks;  oth  works  trucks  with  lifts  etc. 

0 

5 

8428 

Lifting,  handling,  loading  &  unload  machines  nesoi 

0 

5 

8429 

Sdf^ropelled  bulldozers,  graders,  scrapers  etc 

4 

5 

8430 

Madi  nesoi,  moving,  grad  etc,  pile-dr,  snoplow  rtc 

5 

5 

^ 

8431 

Parts  for  machinery  of  headings  8425  to  8430 

5 

5 

8432 

Agricult  etc  mach  for  soil  etc,  lawn  rollers,  pts 

5 

7 

8433 

Harvest  etc  machines,  cleaning  eggs  etc  nesoi,  pts 

5 

7 

8435 

Presses  etc  for  wine,  cider,  fruit  juice  etc,  pts 

4 

7 

8436 

Agri  etc  &  poultry  etc  equip,  inc  incubators,  pts 

5 

7 

8437 

Mach  for  cleaning  seed  etc  &  work  cereal  etc,  pis 

5 

7 

8438 

Mach  nesoi,  ind  prep  of  food  or  drink  etc,  parts 

5 

7 

8442 

Mach  etc  nesoi  for  typeset,  making  pr  plates  etc 

C 

U 

8443 

Print  mach  incl  ink-jet  mach  ancil  t  pmt  pt  nesoi 

C 

u 

8444 

Machines  extruding,  drawing  etc  manmade  textiles 

3 

5 

8445 

Machines  for  preparing  textile  fibers  &  yams 

3 

5 

8446 

Weaving  machines  Oooms) 

3 

5 

8447 

Machines,  knitting,  stitch-bond,  lace,  net  etc. 

3 

5 

8448 

Auxiliary  machinery  for  use  with  textile  machines 

3 

5 

8451 

Machinery  (not  laundry)  for  deaning,  drying  etc 

3 

< 

k 

-D8- 
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8452 

Sewing  machines  (not  book-sew),  cover  etc;  needles 

3 

5 

8453 

Machinery  for  work  leather  etc  &  footwear  etc,  pts 

3 

5 

8455 

Metal-rolling  mills  and  rolls  therefor,  parts 

5 

5 

8458 

Lathes  for  removing  metal,  incl  turning  centers 

5 

5 

8459 

Machine  tools  for  drilling,  boring,  milling  etc 

5 

5 

8460 

Machine  tools  for  honing  or  finishing  metal  etc 

5 

5 

8461 

Machme  tools  for  shaping,  slottmg,  gear  cut  etc 

5 

5 

8462 

Machine  tools  for  forging,  holding,  stamping  etc 

5 

5 

8466 

Parts  etc  for  machine  tools  of  head  8456  to  8465 

.     5 

5 

8468 

Machines,  solder  etc;  gas  surf  temper  nmchines,  pt 

5 

5 

8469 

Typewriters  &  word  processing  machines 

5 

7 

8470 

Calculating  &  account  machines,  cash  registrar  etc 

5 

7 

8471 

Automatic  data  process  machines,  magn  reader  etc 

3 

7 

8472 

Office  machines  nesoi  (hectograph,  addressing  etc) 

5 

5 

8473 

Parts  etc  for  typewriters  &  other  office  machines 

3 

7 

8476 

Automatic  goods-vending  machines,  parts 

5 

5 

8477 

Machinery  for  working  rubber  &  plast  etc  nesoi,  pt 

4 

5 

8501 

Electric  motors  and  generators  (no  sets) 

5 

5 

8502 

Electric  generating  sets  and  rotary  converters 

5 

5 

8504 

Elec  trans,  static  conv  &  induct,  adp  pwr  supp,  pt 

5 

7 

8506 

Primary  cells  &  batteries,  parts 

4 

7 

8507 

Eleciric  storage  batteries,  incl  separators,  parts 

5 

7 

8516 

Elec  water,  space  &  soil  heaters;  hair  etc  dry,  pt 

5 

5 

8517 

Electric  apparatus  for  line  telephony  etc,  parts 

0 

5 

8519 

Turntables,  record  &  cassette  players  etc. 

5 

7 

8520 

Magnetic  tape  &  other  sound  recorders 

i 

7 

8521 

Video  recrdng/reproduc  appar  wheth/nt  video  tuner 

5 

7 

8524 

Records,  tapes  &  other  recorded  sound  media  etc 

C 

U 

8525 

Trans  appar  for  radiotele  etc;  tv  camera  &  rec 

c 

U 

8526 

Radar  apparatus,  radio  navig  aid  &  remote  cont  app 

c 

U 

8527 

Reception  apparatus  for  radiotelephony  etc 

0 

7 

8528 

Tv  recvrs,  incl  video  monitors  &  projectors 

5 

7 

8529 

Parts  for  television,  radio  and  radar  apparatus 

u 

U 

8535 

Electrical  apparatus  for  switching  etc,  ov  1000  v 

5 

5 

8536 

Electrical  apparatus  for  switching  etc,  nov  1000  v 

3 

5 

8537 

Boards,  panels  etc  elec  switch  and  n/c  appar  etc. 

5 

5 

8540 

Thermionic,  cold  cathode  or  photocathode  tubes,  pt 

3 

3 

.^ 
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8542 

Electronic  integrated  circuits  &  microassembl,  pts 

0 

8544 

Insulated  wire,  cable  etc,  opt  sheath  fib  cables 

5 

8701 

Tractors  (other  than  works  trucks  of  heading  8709) 

6 

8702 

Motor  vehicle  f  tmspt  >ten  persons  includ  driver 

6 

8703  ^ 

Motor  cars  &  vdiides  for  transporting  persons 

6 

8704 

Motor  vehicles  for  transport  of  goods 

6 

8705 

Special  purpose  motor  vehicles  nesoi 

6 

8706 

Chas  w  eng  f  trac,  mtr  veh  f  pass/gd  &  special  pur 

6 

8707 

Bodies  (including  cabs),  for  specif  motor  vehicles 

3 

8708 

Parts  &  access  for  motor  vehicles  (head  8701-8705) 

5 

8709 

Works  trucks,  self-prop,  no  lift,  stat  tractrs;  pt 

5 

8711 

Motorcycles  (incl  mopeds)  &  cycles  with  aux  motwr 

5 

8714 

Parts  &  access  for  cycles  &  invalid  carriages 

5 

8716 

Trailers  etc;  other  vrfiicles,  not  mech  propeld,  pt 

5 

9001 

Opt  fibers  &  bund  etc;  pol  sheets,  unmoun  opt  elem 

5 

9704 

Postage  or  revenue  stamps,  firstday  covers 

C 

U 

Annex  D2>  Phase-Out  Periods  for  Restrictions  on  Export  Trading  Rights 

htes:  I 

l=Unbound 

For  purposes  of  Annex  D2,  phase-out  periods  for  Export  Tradit^  Rights  shall  begin  on  the 

ate  upon  which  joint  ventures  are  first  permitted  under  Chapto^  I,  Article  2,  paragraph  7(D)  of 

is  Agreement 


IS  Heading 

Description 

•• 

Phase-Out 
Period 

(yrs.)* 

901 

Coffee;  coffee  husks  etc;  substitutes  with  coffee 

7 

0O6 

Rice 

U 

i02 

Unroasted  iron  pyrites 

5 

09 

Chalk 

5 

11 

Natural  barium  sulfate,  nat  barium  carbonate  nesoi 

5 

19 

Magnesite,  fused  magnesia;  d-b  magn,  m  oxide  nesoi 

5 

24 

Asbestos 

5 

>5 

Mica,  inchiding  splittings;  mica  waste 

5 

'.6 

Natural  steatite,  roughly  trimmed  etc;  talc 

5 

7 

Natural  cryolite;  natural  chiolite 

5 

8 

Natural  borates  &  cone;  natural  boric  acid  nov  85% 

5 

-DIO- 
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2529 

Feldspar;  leucite,  n^hdine,  n  syenite;  fluorspar 

5 

2530 

Mineral  substances  nesoi 

5 

2601 

Iron  ores  &  concentrates,  including  roast  pyrites 

5 

2602 

Manganese  ores  a  concntrts  inc  ferr  mangn  iron  ore 

5 

2603 

Copper  ores  and  coocentrates 

5 

2604 

Nickd  ores  and  concentntes 

5 

2605 

Cobah  ores  and  oonoentrates 

5 

2606 

Aluminum  ores  and  concentrates 

5 

2607 

Lead  ores  and  coqcentrates 

5 

2608 

Zinc  ores  and  concentrates 

5 

2609 

Tin  ores  and  concentrates. 

5 

2610 

Chromium  ores  and  concentrates. 

5 

2611 

Tungsten  ores  and  concentrates. 

5 

2612 

Uranium  or  thorium  ores  and  concentrates. 

5 

2613 

Molybdenium  ores  and  concentrates. 

5- 

2614 

Titanium  ores  and  concentrates. 

5 

2615 

Niobium,  tantalum,  vanadium  or  zirconium  ores  and 
concentrates 

5 

2616 

Precius  ni«al  ores  and  concentrates. 

7 

2617 

Other  ores  and  concentrates. 

5 

2618 

Granulated  slag  (slag  sand)  from  the  manufacture  of  iron  or 
steel. 

3 

2701 

Coal,  briquettes,  ovoids  and  similar  solid  fuels  manufactured 
from  coal. 

3 

2707 

Oils  and  other  products  of  the  distillation  of  high  temperature 
coal  tars;  similar  products  in  which  the  weight  of  the  aromatic 
constituents  exceeds  that  of  the  non-aromatic  constituents. 

5 

'.708 

Pitch  and  pitch  coke,  obtained  from  coal  or  from  other  mineral 
tars. 

5 

709 

Petroleum  oils  and  oils  obtained  from  bituminous  minerals 
crude. 

U 

Ml 

Petiroleum  gases  and  other  gaseous  hydrocarbons. 

U 

-Dll- 
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2712 


2713 


2714 


2715 


2716 


4001 


4002 


7102 


7103 


7104 


7105 


7106 


7108 


Petroleum  jeUy,  paraffin  wax,  miao-ciystalline  petroleum  wax, 
slack  wax,  ozokerite,  lignite  wax,  peat  wax,  other  mineral 
waxes  and  similar  produas  obtained  by  synthesis  or  by  other 
processes. 


Petroleum  coke,  petroleum  iMtumen  and  other  residues  of 
petroleum  oils  or  of  oils  obtained  from  bituminous  minerals. 


Bitumen  and  asphalt,  natural;  bituminous  or  oil  slade  and  tar 
sands;  asphaltites  and  asphaltic  rocks. 


Bituminous  mixtures  based  on  natural  asphalt,  on  natural 
bitumen,  on  petroleum  bitumen,  on  mineral  tar  or  mineral  tar 
pitch  (for  example,  bituminous  mastics,  cut-backs). 


Electrical  energy 


Natural  rubber 


Synthetic  rubber  and  fective  derived  from  oils 


Diamonds,  whether  or  not  worked,  but  not  mounted  or  set. 


Precious  stones  (other  than  diamonds)  and  semi-precious 
stone,  whether  or  not  worked  or  graded  but  not  strung, 
mounted  or  set;  ungraded  precious  stones  (other  than 
diamonds)  and  semi-precious  stones,  temporarily  stnang  for 
convenience  of  transport. 


Synthetic  and  reconstructed  precious  or  semi-precious  stones, 
whether  or  not  worked  or  graded  but  not  strung,  mounted  or 
set;  ungraded  synthetic  or  reconstructed  precious  or  semi- 
precious stones,  temporarily  strung  for  convenience  of 
transport. 


Dust  and  powder  of  natural  or  synthetic  precious  or  semi- 
precious stones 


Silver  (including  silver  plated  with  gold  or  platinum), 
unwrought  or  in  semi-manufactured  forms. 


Gold  (including  gold  plated  with  platinum)  unwrought  or  in 
semi-manufactured  forms,  or  in  powder  form. 


U 


u 


u 


u 


u 


u 


a 


^ 
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ANNEX  E  -  TARIFFS 


VIETNAM 


Tarifis  on  Agricultural  Products 


Notes: 


*  -  Tariffs  marked  with  an  (*)  are  to  be  implemented  6  years  from  the  date  of  entry  into  force 
of  ttus  Agreement 


HS 
Number 

Description 

Current 
Tariffs 

Tariffs  to  be 
Implemented 
by  three 
years  after 
the  date  of 
entry  into 
force  of  this 
Agreement 

0204 

Meat  of  sheeps  or  goats,  chilled  or 
frozen 

0204.10.00 

-  Carcasses  and  half-carcasses  of  lamb, 
fresh  or  chilled 

20% 

10% 

-  Other  meat  of  sheep,  fresh  or  chilled 

0204.21.00 

-  Carcasses  and  half  carcasses 

20% 

10% 

0204.22.00 

-  Other  cuts  with  bone  in 

20% 

10% 

0204.23.00 

-  Boneless 

20% 

10% 

0204.30.00 

-  Carcasses  and  half  carcasses  of  lamb, 
frozen 

20% 

10% 

-  Other  meat  of  sheep,  frozen: 

^ 

0204.41  00 

-  Carcasses  and  half  carcasses 

20% 

10% 

0204.42.00 

-  Other  cuts  with  bone  in 

20% 

10% 

0204.43.00 

-  Boneless 

20% 

10% 

0204,50.00 

-  Meat  of  goats 

20% 

10% 

0206 

Edible  offal  of  bovine  animals,  swine, 
sheep,  goats,  horses,  asses,  mules  or 
hinnies,  fresh,  chilled  or  frozen 

0206.10  00 

-  Of  bovine  animals,  fresh  or  chilled 

20% 

15% 

-  Of  bovine  animals,  frozen 

0206.21.00     -TonRues 

20% 

15% 

-El. 
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0206.22.00 

-Livers 

20% 

15% 

0206.29.00 

-Other 

20% 

15% 

0206.30.00 

-  Of  swine,  fresh  or  dvlled 

20% 

15% 

-  Of  swine,  frozen: 

0206.41.00 

-Livers 

20% 

15% 

0206.49.00 

-Other 

20% 

15% 

0206.80.00 

-Other,  fresh  or  chilled 

20% 

10% 

0206.90.00 

-  Other,  frozen 

20% 

10% 

0207 

Meat  and  edible  offal,  of  the  poultry 
of  heading  No.  01.05,  fresh,  chiDed 
or  frozen 

-  Of  duck,  geese  or  guinea  fowls: 

0207.34.00 

-  Fatty  livers,  fresh  or  dulled 

20% 

15% 

0207.35.00 

-  Other,  fresh  or  chilled 

20% 

15% 

0207  36.00 

-  Other ,  frozen 

20% 

15% 

0208 

Other  meat  and  edible  meat  offal, 
fresh,  chilled  or  frozen 

0208.10.00 

-  Of  rabbits  or  hares 

20% 

10% 

0208.20.00 

-  Frog" legs 

20% 

10% 

0208.90.00 

-  Other 

20% 

10% 

0406 

Cheese  and  curd 

0406.10 

-  Fresh  cheese  (including  whey  cheese), 
not  fermented,  and  curd 

0406.10.10 

-  Fresh  cheese  Oncluding  whey  cheese), 
not  fermented 

30% 

10% 

0406.10.20 

-Curd 

15% 

10% 

0406.20.00 

-  Grated  or  powdered  cheese,  of  all 
kinds 

30% 

10% 

0406.30.00 

-  Processed  cheese,  not  grated  or 
powdered 

30% 

10% 

0406.40.00 

-  Blue-veined  cheese 

30% 

10% 

0406.90.00 

-Other 

30% 

10% 

0409.00.00 

Natural  Hon^ 

20% 

10% 

041000 

Edible  products  of  animal  origin,  not 
elsewhere  specified  or  included 

-E2- 
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0410.00.10 

-  Swallow's  net 

20% 

5% 

0410.00.90 

-Other 

20% 

5% 

0701 

Potatoes,  fresh  or  chilled 

0701.90.00 

-Other 

30% 

20% 

0702.00.00 

Tomatoes,  fresh  or  chilled 

30% 

20% 

0703 

Onioas,  shaDots,  gariic,  leeks,  and 
alliaceous  vegetables,  fresh  or  chiUed 

0703  10.00 

-  Onions  and  shallots 

30% 

20% 

0703.20.00 

-  Garlic 

30% 

20% 

0703.90.00 

-  Leeks  and  otho-  alliaceous  vegetables 

30% 

20% 

0704 

Cabbages,  cauliflowers,  kohlrabi, 
kale  and  similar  edible  brassicas, 
fresh  or  chilled 

0704.10.00 

-  Cauliflowers  and  headed  broccoli 

30% 

20% 

0704.20.00 

-  Brussels  sprouts 

30% 

20% 

0704.90.00 

-Other 

30% 

20% 

0705 

Lettuce  (lactuca  sativa)  and  chicory 
(cichorium  spp.),  fresh  or  chilled 

-  Lettuce: 

0705.11.00 

-  Cabbage  lettuce  (headed  lettuce) 

30% 

20% 

0705.19.00 

-Other 

30% 

20% 

-Chicory 

"• 

V 

0705.21.00 

-  Witloof  chicory  (cichorium  intybus 
var.  foliosum) 

30% 

20% 

070529.00 

-Other 

30% 

20% 

0706 

Carrots,  turnip,  salad  beetroot, 
salsify,  celeriac,  radishes  and  similar 
edible  roots,  fresh  or  chilled 

0706.10.00 

-  Carrots  and  turnips 

30% 

20% 

0706.90.00 

-Other 

30% 

20% 

0707.00.00 

Cucumbers  and  gherkins,  fresh  or 

30% 

20% 

-E3- 
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chined 

0709 

Other  vegetables,  fresh  or  chilled 

0709.10.00 

-  Globe  artichokes 

30% 

15% 

0709.20.00 

-Asparagus 

30% 

15% 

0709.30.00 

-  Aubergines  {egg  plants) 

30% 

20% 

0709.40.00 

-  Celery  other  than  cderiac 

30% 

15% 

-  Mushrooms  and  trxifBes 

0709.51.00 

-  Mushrooms 

30% 

20% 

0709.52.00 

-TriifiSes 

30% 

20% 

0709.60 

-  Fruit  of  the  genus  Capsicum  or  of  the 
genus  Pimenta 

0709.60.10 

-Chilies 

30% 

20% 

0709.60.90 

-Other 

30% 

20% 

0709.70.00 

-  Spinadi,  New  Zealand  spinach  and 
orache  spinach  (garden  spinach) 

30% 

20% 

0709.90.00 

-Other 

30% 

20% 

0710 

VegeUbles  (uncooked  or  cooked  by 
steaming  or  boiling  ia  water),  frozen 

071010.00 

-  Potatoes 

30% 

20% 

0710.30.00 

-  Spinach,  New  Zealand  spinach  and 
orange  spinach  (garden  spinach) 

30% 

15% 

0711 

Vegetables  provisionally  prepared  ( 
for  example,  by  sulphur  dioxide  gas, 
in  brine,  in  sulphur  water  or  in  other 
preservative  solutions),  but 
unsuitable  in  that  state  for  immediate 
consumption 

0711.20.00 

-Olives 

30% 

15% 

0711.30.00 

-Capers 

30% 

15% 

0806 

Grapes:  fresh  or  dried 

0806.10.00 

-Fresh 

40% 

25% 

0806.20.00 

-Dried 

40% 

25% 

0808 

Apples,  pears  and  quinces:  fresh 

0808.10.00 

-  Apples 

40% 

25% 

0808.20.00 

-  Pears  and  quinces 

40% 

25% 

-E4- 
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Other  fmh,  fresh 

0 

-Strawberries 

40% 

15% 

0 

-  Ra^)benies.  blackberries,  mulberries 
and  loRaid)erries 

40% 

15% 

0 

-  Black,  v^e  or  red  currants  and 
goosd)erries 

40% 

15% 

iO 

-  Craid)enies,  bilberries  and  other  firuits 
of  the  genus  Vacdnium 

40% 

15% 

X) 

-Kiwifiuit 

40% 

15% 

X) 

Rye 

3%- 

3% 

oo 

Barley 

3% 

3% 

00 

Oats 

3% 

3% 

00 

Grain  sorghum 

10% 

5% 

Buckwheat,  millet  and  canary  seed; 
other  cereals 

.00 

-Buckwheat 

10% 

5% 

.00 

-Millet 

10% 

5% 

.00 

-  Other  cereals 

10% 

5% 

Wheat  or  meslin  flour 

).10 

-  Wheat  flour 

20% 

20% 

Cereal  Qours  other  than  of  wheat  or 
meslin 

).00 

-  Rye  flour 

20% 

15% 

).00 

-  Mmze  (com)  flour 

20% 

15% 

).00 

-Other 

20% 

15% 

Cereal  Kroats,  meal  and  peUets 

-  Groats  and  meal: 

300 

-  Of  maize  (com) 

10% 

10% 

1  Cereal  grains  otherwise  worked(for 

-ES- 
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0810 

Other  fruit,  fresh 

0810.10.00 

-  Strawberries 

40% 

15% 

0810^0.00 

-  Raspberries,  blackberries,  mulberries 
and  loganberries 

40% 

15% 

0810.30.00 

-  Black,  white  or  red  currants  and 
gooseberries 

40% 

15%. 

081040.00 

-  Cranberries,  bilberries  and  other  fhuts 
of  the  genus  Vaccinium 

40% 

15% 

0810.50.00 

-  Kiwifhiit 

40% 

15% 

1002.00.00 

Rye 

3% 

3% 

1003.00.00 

Bariey 

3% 

3% 

1004.00.00 

Oats 

3% 

3% 

1007.00.00 

Grain  sorghum 

10% 

5% 

1008 

Buckwheat,  millet  and  canary  seed; 
other  cereals 

1008.10.00 

-  Buckwheat 

10% 

5% 

1008.20.00 

-  Millet 

10% 

5% 

1008.90.00 

-  Other  cereals 

10% 

5% 

1101 

Wheat  or  meslin  flour 

1101.00.10 

-  Wheat  flour 

20% 

20% 

1102 

1 

Cereal  flours  other  than  of  wheat  or 
meslin 

1102.10.00 

-  Rye  flour 

20% 

15% 

1102.20.00 

-  Maize  (com)  flour 

20% 

15% 

1102.90  00 

-Other 

20% 

15% 

1103 

Cereal  groats,  meal  and  pellets 

-  Groats  and  meal: 

1103.13.00 

-Of  maize  (com) 

10% 

10% 

1104 

Cereal  grains  otherwise  worked(for 

-E5- 
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% 


eiampk,  hulled,  rolled,  flaked, 
pearied,  sliced  or  lobbed),  except  rice 
of  heading  No.  10.06;  germ  of 
cereals,  whole,  rolled,  flaked  or 
ground 

1104.23 

-  Cereal  grains  otherwise  worked  (for 
example,  hulled,  rolled,  flaked,  pearled, 
sUced  or  bbbed) 

1104.23.00 

-  Of  maize  (com) 

10% 

10% 

1201.00.00 

Soya  beans,  whether  or  not  broken 

10% 

5% 

* 

1202 

Ground  nuts,  not  roasted  or 
otherwise  cooked,  whether  or  not 
shelled  or  broken 

1202.10.00 

-In  shell 

10% 

10% 

1202.20.00 

-  Shelled,  whether  or  not  broken 

10% 

10% 

1203.00.00 

Copra  (coconut) 

10% 

10% 

1206.00.00 

Sunflower  seeds,  whether  or  not 
broken 

30% 

10% 

1207 

Other  oil  seeds  and  oleaginous  fruits, 
whether  or  not  broken 

1207.20.00 

-  Cotton  seeds 

10% 

5% 

1507 

Soya-bean  oil  and  its  fractions, 
whether  or  not  refmed,  but  not 
chemically  modifled 

1507.90 

-  Other: 

1507.90.10 

-  Refined 

40% 

30% 

1508  . 

Ground-nut  oil  and  its  fractions, 
whether  or  not  refined,  but  not 
chemically  modified 

1508.90 

-  Other: 

1508.90.10 

-  Refined 

40% 

30% 

-E6- 


& 


^ 

^ 


example,  huOed,  rolled,  flaked, 
pearled,  sliced  or  kibbed),  except  rice 
of  heading  No.  10.06;  germ  of 
cereals,  whole,  roUed,  flaked  or 
ground 

._.      • 

1104.23 

-  Cereal  grains  otherwise  worked  (for 
example,  hulled,  rolled,  flaked,  peftrted, 
sliced  or  kibbed) 

1104.23.00 

-Of  maize  (cwn) 

10% 

10% 

1201.00.00 

Soya  beans,  whether  or  not  broken 

10% 

5% 

1202 

Ground  nuts,  not  roasted  or 
otherwise  cooked,  whether  or  not 
shelled  or  broken 

1202.10.00 

-InsheU 

10% 

10% 

1202.20.00 

-  Shelled,  w^iether  or  not  broken 

10% 

10% 

1203.00.00 

Copra  (coconut) 

10% 

10% 

1206.00.00 

Sunflower  seeds,  whether  or  not 
broken 

30% 

10% 

1207 

Other  oil  seeds  and  oleaginous  fraits, 
whether  or  not  broken 

1207.20  00 

-  Cotton  seeds 

10% 

5% 

1507 

Soya-bean  oil  and  its  fractions, 
whether  or  not  reflned,  but  not 
chemically  modified 

1507.90 

-  Other: 

1507.90.10 

-Refined 

40% 

30% 

1508 

Ground-nut  oil  and  its  fractions, 
whether  or  not  refined,  but  not 
chemically  modified 

• 

1508.90 

-Other: 

1508,90.10 

-  Refined 

40% 

30% 

- 

.E6- 
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Olive  ofl  and  its  fractioiis,  whether  or 
not  refined,  but  not  chemically 
modified 

• 

1509.10.00 

-"V^igin 

5% 

5% 

1509.90 

-Other: 

1509  90.10 

-Refined 

40% 

30% 

1510 

Other  oils  and  their  fractions, 
obtained  solely  from  olives,  whether 
or  not  refined,  but  not  chemically 
modified,  including  blends  of  these 
oils  or  fractions  with  oils  or  fractions 
of  heading  No.  1519 

1510.00.10 

-  Crude  oils            ' 

5% 

5% 

-  Other: 

1510.00.91 

-Refined 

40% 

30% 

1511 

Palm  oil  and  its  fractions,  whether  or 
not  refined,  but  not  chemically 
modified 

1511  10 

-  Crude  oil 

1511.10.10 

-  Palm  oil 

5% 

5% 

1511.10.90 

-Other 

5% 

5% 

1511.90 

-  Other: 

1511.90.90 

-  Other 

40% 

30% 

1512 

Sunflower-seed,  safllower  or  cotton- 
seed oil  and  fractions  thereof, 
whether  or  not  refined  but  not 
chemically  modified 

• 

-  Sunflower-seed  or  saflflower  oil  and 
fractions  thereof 

1512  11.00 

-  Crude  oil 

5% 

5% 

1512.19 

-  Other 

1512  19  10 

-Refined 

40% 

30% 

-E7- 
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1509 

Olive  oil  and  its  fractions,  whether  or 
not  refined,  but  not  chemicaMy 
modified 

1509.10.00 

-Virgin 

5% 

5% 

1509.90 

-Other: 

1509.90.10 

-Refined 

40% 

30% 

1510 

Other  oik  and  their  fractions, 
obtained  solely  from  olives,  whether 
or  not  refined,  but  not  chemically 
modified,  including  blends  of  these 
oils  or  fractions  with  oils  or  fractions 
of  heading  No.  1519 

c 

1510.00.10 

-  Crude  oils 

5% 

5% 

-  Other: 

1510.00.91 

-  Refined 

40% 

30% 

1511 

Palm  oil  and  its  fractions,  whether  or. 
not  refined,  but  not  chemically 
modified 

1511.10 

-  Crude  oil 

1511.10.10 

-  Palm  oil 

5% 

5% 

1511.10.90 

-Other 

5% 

5% 

1511.90 

-  Other: 

1511.90.90 

-  Other 

40% 

30% 

1512 

Sunflower-seed,  safllower  or  cotton- 
seed oil  and  fractions  thereof, 
whether  or  not  refined  but  not 
chemicaOy  modified 

- 

-  Sunflower-seed  or  saflflower  oil  and 
fractions  thereof 

1512.11.00 

-  Crude  oil 

5% 

5% 

1512.19 

-  Other 

1512.1910 

-Refined 

40% 

30% 

-E7- 
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1513 

Coconut  (copra),  palm  kernel  or 
babassu  oil  and  fractions  thereof, 
whether  or  not  reflned  but  not 
chemically  modifled 

-  Coconut  (copra)  oil  and  its  fractions: 

1513.19 

-Other: 

1513.19.10 

-Refined 

40% 

30% 

1514 

Rape,  colza  or  mustard  oil  and 
fractions  thereof,  whether  or  not 
refined,  but  not  chemically  modified 

1514.10.00 

-  Cmde  oil 

5% 

5% 

1514.90 

-Other: 

1514.90.10 

-  Refined 

40% 

30% 

1515 

Other  fixed  vegetable  fats  aod  oils 
(including  jojoba  oQ)  and  their 
fractions,  whether  or  not  refined,  but 
not  chemically  modified 

1515.90 

-Other: 

1515.90.99 

-Other 

40% 

30% 

- 

1516 

Animal  or  vegetable  fats  and  oils  and 
their  fractions,  partly  or  wholly 
hydrogenated,  inter-esterified,  re- 
esterified  or  elaidinised,  whether  or 
not  refined,  but  not  further  prepared 

-~ 

• 

1516.1000 

-  Animal  fats  and  oils  and  their  fractions 

40% 

30% 

151620  00 

-  Vegetable  fats  and  oils  and  their 
fractions 

40% 

30% 

1517 

Margarine;  edible  mistures  or 
preparations  of  animal  or  vegetable 
fats  or  oils  or  of  fractions  of  different 
fats  or  oils  of  this  Chapter,  other 
than  edible  fats  or  oils  or  their 
fractions  of  heading 

- 

1517.1000 

-  MarKarine,  excluding  liquid  marRarine 

40% 

30% 

-E8- 
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1601 

Sausages  and  sfanOar  products,  of 
meat,  meat  ofTal  or  blood;  food 
preparations  based  on  these  products 

50% 

40%* 

1602 

Other  prepared  and  preserved  meat, 
meat  offal  or  blood 

1602.10.00 

-  Honx)genzed  prqnrations 

50% 

40%* 

1602.20.00 

-  Of  liver  of  any  animal 

50% 

40%* 

-  Of  poultry  of  heading  No.  0105: 

1602-31.00 

-Of  turkeys 

50% 

40%* 

1602.32.00 

-  Of  fowls  of  the  species  Callus 
domesticus 

50% 

40%* 

1602.39.00 

-Other 

50% 

40%* 

-Of  swine: 

1602.41.00 

-  Hams  and  cuts  thereof 

50% 

40%* 

1602.42.00 

-  Shoulders  and  cuts  thereof 

50% 

40%» 

1602  49.00 

-  Other,  including  mixtures 

50% 

40%* 

1602.50.00 

-  Of  bovine  animals 

50% 

40%* 

1602,90.00 

-  Other ,  including  preparations  of  blood 
of  any  animal 

50% 

40%* 

1603.00.00 

Extracts  and  juices  of  meat,  fish  or 
crustaceans,  molluscs  or  other 
aquatic  invertebrates 

50% 

30% 

1604 

Prepared  or  preserved  fish;  caviar 
and  caviar  substitutes  prepared  from 
fish  eggs 

-  Fish,  whole  or  in  pieces,  but  not 
minced: 

1604.11.00 

-  Salmon 

50% 

40% 

160412.00 

-  Herrings 

50% 

40% 

16041300 

-  Sardines,  sardinella  and  brisling  or 
sprats 

50% 

40% 

.E9- 
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1604.14.00 

-  Tunas,  skipjack  and  bonito  (Sarda 
spp.) 

50% 

40% 

1604.15.00 

-Mackerd 

50% 

40% 

1604.16.00 

-Anchovies 

50% 

40% 

1604.19.00 

-Other 

50% 

40% 

1604.20.00 

-  Otiter  prepared  or  preserved  fish 

50% 

40% 

1604.30.00 

-  Caviar  and  caviar  substitutes 

50% 

40% 

1605 

Crustaceans,  molluscs  and  other 
aquatic  invertebrates,  prepared  or 
preserved 

\ 

1605.10.00 

-Crab 

50% 

40% 

1605.20.00 

-  Shrimps  and  prawns 

50% 

40% 

1605.30.00 

-  Lobster 

50% 

40% 

1605.40.00 

-  Other  crustaceans 

50% 

40% 

1605.90.00 

-Other 

50% 

40% 

1806 

Chocolate  and  other  food 
preparations  containing  cocoa 

1806.10.00 

-  Cocoa  powder,  containing  added 
sugar  or  other  sweetening  matter 

30% 

20% 

1806.20.00 

-  Other  preparations  in  blocks  or  slabs 
weighing  more  than  2  kg  or  in  liquid, 
paste,  powder,  granular  or  other  bulk 
form  in  containers  or  immediate 
packing,  of  a  content  exceeding  2  kg 

30% 

20% 

-  Other,  in  blocks,  slabs  or  bars 

1902 

Pasta,  whether  or  not  cooked  or 
stuffed  (with  meat  or  other 
substances  or  otherwise  prepared, 
such  as  spaghetti,  macaroni,  noodles, 
lasagne,  gnocchi,  ravioli,  cannelloni; 
couscous,  whether  or  not  prepared 

-  Uncooked  pasta,  not  stuffed  or 
otherwise  prepared: 

1902.1100 

-  Containing  eggs 

50% 

40% 

-ElO- 


c< 


1902.19.00 

-Other 

50% 

40% 

1902.20.00 

-  Stufifed  pasta,  whether  or  not  cooked 
OF  otherwise  prepared 

50% 

40% 

1902.30.00 

-  Other  pasU 

50% 

40% 

1902.40.00 

-Couscous 

50% 

40% 

1903.00.00 

- 

Tapioca  and  substitutes  therefor 
prepared  from  starch,  in  the  form  of 
flakes,  grains,  pearls,  siftings  or  in 
similar  form 

50% 

40% 

2001 

Vegetables,  fruit,  nuts  and  other 
edible  parts  of  plants,  prepared  or 
preserved  by  vinegar  or  acetic  acid 

2001.10.00 

-  Cucumbers  and  gherkins 

50% 

40% 

2001.20.00 

-Onions 

50% 

40% 

2001.90.00 

-Other 

50% 

40% 

2002 

Tomatoes  prepared  or  preserved 
otherwise  than  by  vinegar  or  acetic 
acid 

2002.10.00 

-  Tomatoes,  whole  or  in  pieces 

50% 

40% 

2002.90 

-Other: 

2002.90.10 

-  Tomato  paste 

50% 

40%- 

2002.90.90 

-Other 

50% 

40% 

2003 

Mushroom  and  truflles,  prepared  or 
preserved  otherwise  than  by  vinegar 
or  acetic  acid 

2003.10.00 

-  Mushrooms 

50% 

40% 

2003.20.00 

-  Truffles 

50% 

40% 

• 

2004 

Other  vegetables,  prepared  or 
preserved  otherwise  than  by  vinegar 
or  acetic  acid,  frozen  other  than 

-Ell- 
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prodocts  of  beadinK  No.  2006 

2004.10.00 

-Potatoes 

50% 

40% 

2004.90.00 

-  Other  vegetables  and  mixtures  of 
vegetables 

50% 

40% 

2005 

Other  v^etabies  prepared  or 
preserved  otherwise  than  by  vinegar 
or  acetic  acid,  not  frozen,  other  than 
products  of  heading  No.  20.06 

2005.10.00 

-  Homogenized  vegetables 

50% 

40% 

2006 

Vegetables,  fruit,  nuts,  fruit-peel  and 
other  parts  of  plants,  preserved  by 
sugar  (drained,  glace  or  crystallised) 

2006.00.10 

-  Fruits  or  nuts 

50% 

40% 

2006.00.90 

-Other 

50% 

40% 

2007 

Jams,  fruit  jellies,  marmalades,  fruit 
or  nut  puree  and  fruit  or  nut  pastes, 
being  cooked  preparations,  whether 
or  not  containing  added  sugar  or 
other  sweetening  matter 

- 

2007  10.00 

-  Homogenized  preparation 

50% 

40% 

-Other: 

2007.91.00 

-  Citrus  fruit 

50% 

40% 

2007.99.00 

-  Other 

50% 

40% 

2008 

Fruit,  nuts  and  other  edible  parts  of 
plants,  otherwise  prepared  or 
preserved,  whether  or  not  containing 
added  sugar  or  other  sweetening 
matter  or  spirit,  not  elsewhere 
specified  or  included 

-  Nuts,  ground-nuts  and  other  seeds, 
whether  or  not  mixed  together: 

2008.11 

-  Ground  nut: 

2008.11  10 

-  Oil-roasted  and  the  like 

50% 

40% 

-E12- 
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'^^ 


2008.11.20 

-  Coated  with  sugar 

50% 

40% 

2008.11.90 

-  Other 

50% 

40% 

2008.19 

-  Other,  inchiding  mixtures 

2008.19.10 

-  Prepared  cashew 

50% 

40% 

2008.19.90 

-Other 

50% 

40% 

2008.20.00 

-  Pine^ples 

50% 

40% 

2008.30.00 

-Citrus  fruit 

50% 

40% 

2008.40.00 

-Pears 

50% 

40% 

2008.50.00 

-Apricots 

50% 

40% 

2008.60.00 

-Chories 

50% 

4(y% 

2008.70.00 

-  Raspberries 

50% 

40% 

2008.80.00 

-  Strawberries 

50% 

40% 

-  Other,  including  mixtures  other  than 
those  of  subheading  No.  2008  19: 

2008.91.00 

-  Palm  hearts 

50% 

40% 

2008.92.00 

-  Mixtures 

50% 

40% 

2008.99.00 

-  Other 

50% 

40% 

2009 

Fruit  juices  (including  grape  must) 
and  vegetable  juices,  unfermented 
and  not  containing  added  spirit, 
whether  or  not  containing  added 
sugar  or  other  sweetening  matter 

-Orange  juice: 

2009.11.00 

-  Frozen 

50% 

40% 

2009.19.00 

-Other 

50% 

40% 

2009.20.00 

-  Grapefruit  juice 

50% 

40% 

2009.30.00 

-  Juice  of  any  other  single  citrus  fruit 

50% 

40% 

2009.40.00 

-Pineapple  juice 

50% 

40% 

2009  50.00 

-Tomatoes  juice 

50% 

40% 

2009.60.00 

-  Grape  juice  (including  grape  must) 

50% 

40% 

2009.70.00 

-  Apple  juice 

50% 

40% 

2009.80.00 

-  Juice  of  any  other  fruit  or  vegetable 

50% 

40% 

-E13- 
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2009.90.00 

-  Mixtures  of  juices 

50% 

40% 

2201 

Waters,  induding  natural  or  artificial 
mineral  waters  and  aerated  waters, 
not  containing  added  sugar  or  other 
sweetening  matter  nor  flavoured;  ice 
and  snow 

2201.90.00 

-Other 

SOH 

40% 

, 

2202 

Waters,  induduig  mineral  waten 
and  aerated  water  containing  added 
sogar  or  other  sweetening  matter  or 
flavoured,  and  other  non-alcoholic 
beverages,  not  induding  fruit  or 
vetsetable  juices  of  heading  No.  2009 

2202.10 

-  Waters,  induding  mineral  watos  and 
aerates  waters,  containing  added  sugar 
or  other  sweetening  matter  or 
flavoured: 

2202.10.10 

-  Beverages,  flavoved  with  fruit  juices 
or  essences  (orangeade,  lemonade, 
strawberrade...) 

50% 

40% 

^31 

2202.10  20 

-  Cola  waters  and  the  like 

50% 

40% 

2202.10.90 

-Other 

50% 

40% 

2202.90.00 

-Other 

50% 

40% 

2203.00.00 

Beer  made  from  malt 

100% 

80% 

2207 

Undenatured  ethyl  alcohol  of  an 
alcoholic  strength  by  volume  of  80% 
vol  or  highen  ethyl  alcohol  or  other 
spirits,  denatured,  of  any  strength 

ta 

2207.10  00 

-  Undenatured  ethyl  alcohol  of  an 
alcoholic  strength  by  volume  of  80% 
vol  or  higher 

50% 

40% 

2207.20 

-  Ethyl  alcohol  or  other  spirits, 
denatured,  of  any  strenRth: 

-E14- 
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2207.20.90 

-Other 

50% 

40% 

2209.00.00 

Vinegar  and  substitutes  for  vinegar 
obtained  finom  acetic  add 

50% 

20% 

2304.00.00 

OS-cake  and  other  solid  residues, 
whether  or  not  ground  or  in  the  form 
of  pdlets,  resulting  from  the 
extraction  of  soya-bean  oil. 

10% 

10% 

2309 

Prq[)arations  of  a  kind  used  in  animal 
feeding 

2309.10.00 

-  Dog  or  cat  food,  put  up  for  retail  sale 

10% 

10% 

2309.90 

-Other: 

2309.90.10 

-  Shrimp  food 

10% 

10% 

Tariffs  on  Industrial  Products  -  Vietnam 


HS  Number 

Product  Description 

Current 
Tariffs 
(ad  valorem) 

Tariffs  to  be 
Implemented 
three  years 
after  the 
date  of  entry 
into  force  of 
this 

Agreement 
(ad  valorem) 

33030000 

Perfumes  and  toilet  waters 

50 

30 

3304 

Beauty  or  make-up  preparations  and 
preparations  for  care  of  the  skin  (other  than 
medicaments),  including  sunscreen  or  suntan 
preparations;  manicure  or  pedicure 
preparations 

33043000 

-  Manicure  or  pedicure  preparations 

50 

30 

-  Other: 

33049900 

-  Other 

50 

30 

^ 
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3305 

Preparations  for  use  on  the  hair 

33OS1000 

-Shampoos 

SO 

40 

33053000 

-  Hair  lacquers 

SO 

30 

330590 

-Other 

33059010 

-Piairdyes 

so 

30 

33059090 

-Other 

SO 

30 

3401 

Soap;  organic  snrTace-active  products  and 
preparations  for  use  as  soap,  in  the  form  of 
bars,  calces,  molded  pieces  or  shapes,  whether 
or  not  containing  soap;  paper,  wadding,  felt, 
and  nonwovens,  impregnated,  coated  or 
covered  with  soap  or  detergent 

34012000 

-Soap  in  other  form  (soap  noodles  only) 

so 

30 

3402 

Organic  surface-active  agents  (other  than 
soap);  surface-active  preparations,  washing 
preparations  (including  auxiliary  washing 
preparations)  and  cleaning  preparations, 
whether  or  not  containing  soap,  other  than 
those  of  heading  No.  34.01 

340290 

-Other: 

34029090 

-  Other  (surfactant  for  hair  care  only) 

20 

10 

3701 

Photographic  plates  and  film  in  the  flat, 
sensitized,  unexposed,  of  any  materials  other 
than  paper,  paperboard  or  textiles;  instant 
print  nim  in  the  flat,  sensitized,  unexposed, 
whether  or  not  in  packs 

37013000 

-Other  plated  and  filni,  with  any  side  exceeding 
255  mm 

15 

10 

3702 

Photographic  flim  in  rolls,  sensitized, 
unexposed;  of  any  materials  other  than  paper, 
paperboard  or  textiles,  instant  print  film 
inrolls,  sensitized,  unexposed 

- 

37023100 

-  for  colour  photography  (polychrome) 

30 

20 

-  Other  film,  for  color  photography  (polychrome) 

37025400 

-  Of  a  width  exceeding  16  mm  but  not  exceeding 
35  mm  and  of  a  length  not  exceedinfi  30  m.  excl 

30 

20 

-E16- 
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for  slides 

37025500 

-  Of  a  width  exceeding  16  mm  but  not  exceeding 
35  mm  and  of  a  leogtb  exceeding  30  m 

30 

20 

37025600 

-  Of  a  width  exceeding  35mm 

30 

20 

3703 

Photographic  paper,  paperboard  and  teztflcs, 
sensitized,  unexposed 

3.7032000 

-Other,  for  colour  photography  (polydtromc) 

30 

20 

4S04 

Uncoated  kraft  paper  and  paperboard,  in  rolls 
or  sheets,  other  than  that  of  heading  No.  48.02 
or  48.03 

-  KrafUiner: 

48041100 

-Unbleached 

30 

20 

6406 

Parts  of  footwear;  removable  in-soles,  heel 
cushions  and  similar  articles;  gaiters,  leggings 
and  similar  articles,  and  parts  therof 

64069900 

-Of  other  materials 

20 

10 

7323 

Table,  kitchen  or  other  household  articles  and 
parts  thereof,  of  iron  or  steel;  iron  or  steel 
wool;  pot  scourers  and  scouring  or  polishing 
pads,  gloves  and  the  like,  of  iron  or  sted 

73239900 

-Other 

30 

20 

8408 

Compression-ignition  internal  combustion 
piston  engines  (diesd,  semi-diesd) 

840820 

-  Engirtes  of  a  kind  used  for  propulsion  of  vehicles 
of  Chapter  87 

-  For  other  vehicles  of  Chapter  87 

84082021 

-  For  motor  vehicles  of  sub-heading  No.  871 1, 
8703 

40 

30 

8415 

Air  conditioning  machines,  comprising  a 
motor-driven  fan  and  elements  for  changing 
the  temperature  and  humidity,  including  those 
machines  in  which  the  humidity  can  not  be 
separately  residated 

841583 

-  Not  incorporatii)g  a  refirigerating  unit 

84158310 

-  Of  a  capadtv  not  exceeding  90.000BTU/h 

SO 

30 

84158320 

-Of  a  capacity  exceeding  9O,OO0BTU/h  but  not 
exceeding  1 80.000  BTU/h 

40 

30 

t 


-E17- 


]a5» 


'y 


31436 Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001  /  Presidential  Documents 


84158390 

-Other 

30 

20 

841590 

-Parts; 

84159019 

-Other 

30 

20 

8418 

Refrigerators,  freezers  and  other  refrigerating 
of  frecaong  equipment,  electric  or  other;  heat 
pumps  other  than  air  conditioning  machines 
of  heading  No.  84.15 

841830 

-Freezers  if  the  chest  type,  not  exceeding  800 1 
capacity: 

84183010 

-  With  capacity  not  exceeding  200  1 

50 

30 

84183090 

-  \^rith  capacity  exceeding  200  1  but  not 
exceeding  800  1 

30 

20 

841840 

-Freezers  of  the  upright  type,  not  exceeding  900 1 
capacity: 

84184010 

-  With  capacity  not  exceeding  200  1 

50 

40 

84184090 

-  With  capacity  exceeding  200  1  but  not 
exceeding  900  1 

30 

20 

841850 

-Other  refrigerating  or  freezing  chests,  cabinrts, 
display  counters,  show  cases  and  similar 
refrigerating  or  freezing  frimiture: 

84185010 

-  With  capacity  not  exceeding  200  1 

50 

40 

84185090 

-  With  capacity  exceeding  200  1 

30 

20 

8419 

Machinery,  plant  or  laboratory  equipment, 
whether  or  not  electrically  heated,  for  the 
treatment  of  materials  by  a  process  involving  a 
change  of  temperature  such  as  heating, 
cooking,  roasting,  'distilling,  rectifying, 
sterilizing,  pasteurizing,  steaming,  drying, 
evaporating,  vaporising,  condensing  or 
cooling,  other  than  machinery  or  plant  of  a 
kind  used  for  domestic  purposes;  instanteous 
or  storage  water  heaters,  non-electric 

-  Other  machinery,  plant  and  equipment: 

84198100 

-For  making  hot  drinks  or  for  cooking  or  heating 
food 

30 

20 

8421 

Centrifuges,  including  centrifugal  dryers; 
filtering  or  purifying  machinery  and 
apparatus  for  liquids  or  gases. 

842121 

-For  filtering  or  DurifVing  water 

t 
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84212110 

^Electrical  operated  with  fihering  capacity  not        20 
exceeding  500  1/h 

IS 

8450 

HousehoM  or  laundry-type  washing  auchines, 
incIndinK  machines  which  both  wash  and  dry 

-  Machines,  each  of  a  dry  hnen  capacity  not 
exceeding  10  kg: 

84501100 

-Fully-automatic  machines 

SO 

40 

84501200 

-Other  machines,  vothbuih-in  centrifugal  drier 

50 

40 

84501900 

-Other 

50 

40 

84502000 

-Machines,  each  of  a  dry  linen  capadty  exceeding  50 
10  kR: 

40 

84509000 

-Parts 

SO 

40 

• 

8481 

Taps,  cocks,  valves  and  similar  appliances  for 
pipes,  boiler  shdk,  tanks,  vats  or  the  like, 
including  pressure-reducing  valves  and 
thermostatically  controlled  valves 

848180 

-Other  appliances: 

84818060 

-Valves  for  water  pipe 

20 

15 

8568 

Electro-mechanical  tools  for  worldng  in  the 
hand,  with  self-contained  electric  motor. 

85081000 

-Drills  of  all  kinds 

10 

5 

8516 

Electric  instantaneous  or  storage  water  beaten 
and  immersion  heaters;  electric  space  heating 
apparatus  and  soil  heating  apparatus;  electro- 
thermic  hair  dressing  apparatus  (for  example, 
'hair  dryers,  hair  curlers,  curling  tong  beaten) 
and  hand  dryen;  electric  smoothing  irons; 
other  electro-thermic  appliances  of  a  kind  used 
for  domestic  purposes;  electric  heatmg 
resistors,  other  than  those  of  heading  No. 
8545 

" 

- 

851660 

-Other  ovens;  cookers,  cooking  plates,  boiling 
rings,  grillers  and  roasters 

85166020 

-Boilen  including  boiling  rings 

40 

30 

85166030 

-Ovens  cooker 

40 

30 

85166090 

-Other 

40 

30 

8523 

Prepared  unrecorded  media  for  sound 
recording  or  similar  recording  of  other 

-E19- 
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phenomena,  other  than  products  of  Chapter 

37 

J52313 

-Of  a  width  exceeding  6.5  mm: 

85231320 

-Computer  magnetic  tapes 

20 

15 

BS2S 

Transmission  apparatus  for  radio-telephony, 
radio-tdegraphy,  radio-broadcasting  or 
television,  whether  or  not  incorporating 
reception  apparatus  or  sound  recording  or 
reproducing. 

852520 

l-Transmisaon  apparatus  incorporating  reception 
apparatus; 

85252010 

-Cordless  telq>hones  (mobile  phones) 

20 

10 

85254000 

-Still  image  video  cameras  and  other  video 
cam^a  recorders 

30 

20 

8527 

Reception  apparatus  for  radio-telephony, 
radio-telegraphy  or  radio  broadcasting, 
whether  or  not  combined,  in  the  same  housing, 
with  sound  recording  or  reproducing 
apparatus  or  a  clock 

852790 

-Other 

85279010 

-Pager 

15 

10 

8529 

Parts  suiuble  for  use  soley  or  principally  with 
the  apparatus  of  headings  Nos.  85.25  tp  85.28 

85291000 

30 

20 

9006 

Photographic  (other  than  cinematographic) 
cameras;  photographic  flashlight  apparatus 
and  flashbulbs  other  than  discharge  lamps  of 
heading  No.  8539 

90065300 

-Other,  for  roll  film  of  a  width  of  35  mm 

30 

20 

9504 

Articles  for  funfair,  table  or  parlour  games, 
including  pintables,  billards,  special  tables  for 
casino  games  and  automatic  bowling  alley 
equipment 

95041000 

-Video  games  of  a  kind  used  with  a  television 
receiver 

50 

30 

95049000 

-Other 

50 

30 

-E20- 


% 


Federal  Register / Vol.  66,  No.  113 /Tuesday,  June  12,  2001  / Presidential  Documents 


31439 


CHAPTER n 
INTELLECTUAL  PROPERTY  RIGHTS 


Article  1 
Objectives,  Principles  and  Scope  of  OUigattons 

1.  Each  Party  shall  provide  m  its  territory  to  the  nationals  of  the  other  Party  adequate  and 
effective  protection  and  enforcement  of  intellectual  property  ri^its. 

2.  The  Parties  recognize  the  underlying  public  pdicy  objectives  of  national  systems  for  the 
protection  of  intellectual  property,  including  developmental  and  technological  objectives, 
and  ensure  that  measures  to  protect  and  enforce  intellectual  property  rights  do  not 
themselves  become  barriers  to  legitimate  trade. 

3.  To  provide  adequate  and  effective  protection  and  enforcement  of  intellectual  property 
rights,  each  Party  shall,  at  a  minimum,  give  effect  to  this  Chapter  and  the  substantive 
econontic  provisions  of: 

A.  the  Geneva  Convention  for  the  Protection  of  Producers  of  Phonograms  Against 
Unauthorized  Duplication  of  their  Phonograms,  1971  (Geneva  Convention), 

B.  the  Berne  Convention  for  the  Protection  of  Literary  and  Artistic  Worics,  1971 
(Heme  Convention); 

C.  the  Paris  Convention  for  the  Protection  of  Industrial  Property,  1967  (Paris 
Convention), 

D.  the  International  Convention  for  the  Protection  of  New  Varieties  of  Plants,  1978 
(UPO V  Convention  ( 1 978)),  or  the  International  Convention  for  the  Protection  of 
New  Varieties  of  Plants,  1991  (UPOV  Convention  (1991));  and 

E.  the  Convention  Relating  to  the  Distribution  of  Programme-Carr^'ing  Signals 
Transmitted  by  Satellite  ( 1 974). 

If  a  Party  has  not  acceded  to  the  specified  text  of  any  such  Conventions  on  or  before  the 
date  of  entry  into  force  of  tiiis  Agreement,  it  shall  promptly  make  every  effort  to  accede. 

4.  A  Party  may  implement  in  its  domestic  law  more  extensive  protection  and  enforcemem  of 
intellectual  property  rights  than  is  reqinred  under  this  Chapter,  provided  that  such  proteaion 
and  enforcement  are  not  inconsistent  with  this  Chapter 
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Artide2 
Definitions 


For  purposes  of  this  Qiapter 


"confidential  tnfonnati(Mr  includes  trade  secrets,  privil^ed  infbnnation,  and  other 
undisclosed  information  diat  has  not  become  sutqect  to  an  unrestricted  public  disclosure 
undo-  the  Party's  domestic  law. 

"enciypted  program-canying  satdlite  signal"  means  a  program-canying  satellite  agnal  that 
is  tnmsmitted  in  a  form  vtbenby  the  aural  or  visual  characteristics,  or  both,  are  modified  or 
altered  for  the  purpose  of  preventing  the  unauthorized  reception  of  a  program  carried  in  that 
signal  by  persons  without  the  authorized  equipment  that  is  designed  to  diminate  the  effects 
of  such  modification  or  aberation. 

"intdlectual  property  rights"  refers  to  copyrights  and  related  rights,  trademaite,  patents, 
layout  designs  (topographies)  of  integrated  drcuits,  encrypted  program-carrying  satdlite 
signals,  confidential  information  (trade  secrets),  industrial  designs  and  ri^its  in  plant 
varieties. 

"lawfiil  distributor  of  an  encrypted  satdlite  signal"  in  a  Party  means  the  person  who 
originally  transmitted  the  signal. 

"national"  of  a  Party  shall,  in  respect  of  the  rdevant  intdlectual  property  rights,  be 
understood  as  those  natural  or  i^al  persons  that  would  rheet  the  criteria  for  eligibility  for 
protection  provided  for  in  the  Paris  Convention,  the  Berne  Convention,  the  Cjmeva 
Convention,  the  Convention  Rdating  to  the  Distribution  of  Programme-Carrying  Signals 
Transmitted  by  Satdlite,  the  International  Convention  for  the  Protection  of  Performers, 
Producers  of  Phonograms  and  Broadcasting  Organizations,  the  UPO  V  Convention  ( 1 978), 
the  UPOV  Convention  (1991)  or  the  Treaty  on  Intdlertual  Property  in  Respect  of 
Integrated  Circuits  adopted  at  Washington  in  1989,  as  if  each  Party  were  a  Party  to  those 
Conventions,  and  with  respect  to  intdlectual  property  rights  that  are  not  the  subject  of  these 
Conventions,  "national  of  a  Party"  shall  be  understood  at  least  to  include  any  person  that 
is  a  citizen  or  permanent  resident  of  that  Party. 

"public"  includes,  with  respect  to  rights  of  conununication  and  performance  of  works 
provided  for  under  Articles  1 1 ,  11 6/5(  1 )  and  1 4(  1  Xii)  of  the  Berae  Convention,  with  respect 
to  dramatic,  dramatico-musical,  musical  and  cinematographic  works,  at  least,  any 
aggregation  of  individuals  intended  to  be. the  object  of,  and  capable  of  percdving, 
communications  or  performances  of  works,  regardless  of  whether  they  can  do  so  at  the 
same  or  different  times  or  in  the  same  or  different  places,  provided  that  such  an  aggregation 
is  larger  than  a  family  and  its  immediate  circle  of  acquaintances  or  is  not  a  group  comprising 


■11- 


ii 


Federal  Register/Vol.  66,  No.  113/Tuesday,  June  12,  2001  / Presidential  Documents 


31441 


a  limited  number  of  indKiduals  having  similariy  dose  ties  that  has  not  been  fomiod  for  the 
prindpal  purpose  of  recdving  such  performances  and  communications  of  wwks. 

"right  holder"  includes  the  ri^t  holder  personally,  any  other  natural  or  legal  pcsr;: 
authorized  by  the  right  holder  who  is  an  exclusive  licensee  of  the  right,  or  other  authorized 
persons,  including  federations  and  assodations,  having  legal  standing  under  domestic;  law 
to  asseri  such  rights. 


Artide3 
National  Treatment 

1 .  Each  Party  shall  accord  to  nationals  of  the  other  Party  treatment  no  less  favorable  than  •• 
accords  to  its  own  nationals  with  r^ard  to  the  acquisition,  protection,  cnjcymcn»  zi-.i 
enforcement  of  all  intellectual  property  rights  and  any  benefits  derived  therefrom. 

2.  A  Party  shall  not,  as  a  condition  of  according  national  treatment  und^r  this  Artic.e,  require 
right  holders  to  comply  with  any  formalities  or  conditions  (including  fixation,  puhUcatic' 
or  exploitation  in  the  territory  of  a  Party)  in  order  to  acquire,  enjoy,  enforce  aiid  e>c?icise 
rights  or  benefits  in  respect  of  copyright  and  related  rights. 

3.  A  Party  may  derogate  fi-om  paragraph  1  in  rdation  to  its  judicial  a.ndadn"Jr."Si;:r/. 
procedures  for  the  protection  or  enforcement  of  intellectual  property  rights,  indudir"  hh-: 
procedure  requiring  a  national  of  the  other  Party  to  designate  for  service  of  pror.;-:. 
address  in  the  Party's  territory  or  to  appoint  an  agent  in  the  Party's  territory'.  If  ♦•  • 
derogation  is  consistent  with  the  rdevant  Convention  listed  in  Artide  1 .3  above,  ^lov  .i-> 
that  such  derogation: 

A.  is  necessary  to  secure  compliance  with  measures  that  are  not  inconsisieji:  ^v'i^'l  i} . 
Agreement;  and 

B.  is  not  applied  in  a  manner  that  would  constitute  a  restriction  on  trade 

4.  No  Party  shall  have  any  obligation  under  this  Article  with  respect  to  procedure-*  p.-o'-:''  •• 
in  multilateral  agreements  concluded  under  the  auspices  of  the  Worid  Intdlectuci  Propc./. 
Organization  relating  to  the  acquisition  or  maintenance  of  intdlectual  property'  ngiiti 


1. 


Article  4 
Copyright  and  Related  Rights 

Each  Party  shall  protect  all  works  that  embody  original  expression  withi.i  tht :  v.'i.ui.;.  - 
the  Berne  Convention   In  particular:  _ 
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A.  all  types  of  computer  programs  are  literary  works  within  the  meaning  of  the  Berne 
Convention  and  eadi  Party  shall  protect  them  as  such;  and 

B.  compilations  of  data  or  other  material,  whether  in  madiine  readable  or  other  form, 
which  by  reason  of  the  selection  or  arrangement  of  their  contents  constitute 
intellectual  aeations,  shall  be  protected  as  works. 

The  protection  a  Party  provides  under  subparagraph  (B)  shall  not  extend  to  the  data  or 
material  itself  or  prqudice  any  copyright  subsisting  in  that  data  or  material. 

2.  Each  Party  shall  provide  to  authors  and  their  successors  in  interest  those  rights  enumerated 
in  the  Berne  Convention  in  respect  of  works  covered  by  paragraph  I ,  and  shall  provide  the 
right  to  authorize  or  prohibit: 

A.  the  importation  into  the  Party's  territory  of  copies  of  the  work; 

B.  the  first  public  distribution  of  the  original  and  each  copy  of  the  work  by  sale,  rental 
or  otherwise, 

C.  the  communication  ofa  work  to  the  public;  and 

D.  the  rental  of  the  original  or  a  copy  of  a  computer  program  for  the  purposes  of 
commercial  advantage. 

Subparagraph  (D)  shall  not  apply  where  the  copy  of  the  computer  program  is  not  itself  an 
essential  object  of  the  rental  Each  Party  shall  provide  that  putting  the  original  or  a  copy 
of  a  computer  program  on  the  market  with  the  right  holder's  consent  shall  not  exhaust  the 
rental  right. 

3.  Each  Party  shall  provide  that  for  copyright  and  related  rights: 

A.  any  person  acquiring  or  holding  any  economic  rights  may  freely  and  separately 
transfer  such  rights  by  contract,  and 

B.  any  person  acquiring  or  holding  any  such  economic  rights  by  virtue  ofa  contract, 
including  contracts  of  employment  underlying  the  creation  of  works  and  sound 
recordings,  shall  be  able  to  exercise  those  rights  in  its  own  name  aijd  enjoy  fiilly  the 
benefits  derived  from  those  rights. 

4.  Each  Party  shall  provide  that,  where  the  term  of  protection  ofa  work  is  to  be  calculated  on 
a  basis  other  than  the  life  ofa  natural  person,  the  term  shall  be  not  less  than  75  years  from 
the  end  of  the  calendar  year  of  the  first  authorized  publication  of  the  work  or,  failing  such 
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authorized  puUication  within  25  years  from  the  creation  of  the  woric,  not  less  than  1 00  yean 
from  the  end  of  the  calendar  year  of  the  creation  of  the  work. 

5 .  Neither  Party  may  grant  translation  or  reproduction  licenses  permitted  under  the  Appendix 
to  the  Berne  Convention  where  Intimate  needs  in  that  Party's  territory  for  co|»es  or 
translations  of  the  work  could  be  met  by  the  right  holder's  voluntary  actions  but  for 
obstacles  created  by  the  Party's  measures. 

6.  Each  Party  shall  provide  to  the  right  holder  in  a  sound  recording  the  right  to  authorize  or 
prohibit: 

A. .      the  direct  or  indirect  reproduction,  in  whole  or  in  part,  of  the  sound  recording; 

B.  the  importation  into  the  Pirty's  territory  of  coines  of  the  sound  recording; 

C.  the  first  pubUc  distribution  of  the  original  and  eadi  copy  of  the  sound  recording  by 
sale,  rental  or  otherwise;  and 

D.  the  rental,  lease  or  lending  of  the  original  or  a  copy  of  the  sound  recording  fax  dte 
purposes  of  commercial  advantage. 

Each  Party  shaD  provide  that  putting  the  ori^nal  or  a  copy  ofa  sound  recording  on  the 
market  with  the  right  holder's  consent  shall  not  exhaust  the  rental  right. 

7.  Each  Party  shall  provide  to  performers  the  right  to  authorize  or  prohibit: 

A.  the  fixation  of  their  live  muacal  performances  in  a  sound  recording; 

B.  the  reproduction  of  unauthorized  fixations  of  their  live  musical  performances  in  a 
sound  recording, 

C.  the  transmission  or  other  conununication  to  the  public  of  sounds  in  a  live  musical 
performance,  and 

D.  the  distribution,  sale,  rental,  disposal  or  transfer  of  the  unauthorized  fixations  of 
their  live  performances  in  a  sound  recording,  regardless  of  where  the  fixations  were 
made. 

8  Each  Party  shall,  through  operation  of  this  Agreement,  apply  the  provisions  of  Article  18 
of  the  Berne  Convention  to  works  and,  with  such  modifications  as  may  be  necessary,  to 
existing  sound  recordings. 
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9.  Esch  Party  shaD  confine  limitations  or  exoeptions  to  the  rights  provided  for  in  this  Article 
to  certain  spedal  cases  that  do  not  conflict  with  a  normal  exploitation  of  the  work,  and  do 
not  unreasonably  prejudice  the  l^itimate  interests  of  the  right  holder. 


Articles 
Protection  of  Encrypted  Program-Carrying  Satellite  Signals 

For  serious  violations  involving  the  protection  of  encrypted  program-carrying  satellite 
signals,  each  Party  shall  make  available  appropriate  remedies,  including  civil  and  criminal 
remedies. 

Serious  violations  involving  the  protection  of  encrypted  program-carrying  satellite  signals 
shall  include  the  following: 

A.  The  maiiufacture,  assembly,  modification,  or  distribution  (including  import,  export, 
sale  or  lease)  of  a  device  or  system,  by  any  person  knowing  or  having  reason  to 
know  that  the  device  or  system  is  primarily  of  assistance  in  the  unauthorized 
decoding  of  an  encrypted  program-carrying  satellite  signal,  and 

B.  The  willful  receipt  or  further  distribution  of  an  encrypted  program-carrying  satellite 
signal  that  has  been  decoded  without  the  authorization  of  the  lawful  distributor  of 
the  signal  (regardless  of  the  location  of  such  person)  or  of  any  other  person  or 
persons  designated  by  the  original  transmitter  as  authorized  distributors  of  such 
sigiuil  in  such  Party. 

Each  Party  shall  provide  that  civil  remedies  provided  for  pursuant  to  paragraph  1  of  this 
Article  shall  be  available  to  any  person  that  holds  an  interest  in  the  encrypted  program- 
carrying  satellite  signal  or  the  content  thereof 


Article  6 
Trademarks 

For  the  purposes  of  this  Agreement,  a  trademark  consists  of  any  sign,  or  any  combination 
of  signs,  capable  of  distinguishing  the  goods  or  services  of  one  person  firom  those  of 
another,  including  words,  personal  names,  designs,  letters,  numerals,  combinations  of 
colors,  figurative  elements  or  the  shape  ofgoods  or  of  their  packaging  Trademarks  shall 
include  service  marks,  collective  marks  and  certification  marks 

Each  Party  shall  provide  to  the  owner  of  a  registered  trademark  the  right  to  prevent  all 
persons  not  having  the  owner's  consent  from  using  in  commerce  identical  or  similar  signs 
for  goods  or  services  that  are  identical,  or  similar  to  those  goods  or  services  in  respect  of 
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which  the  owner's  trademark  is  re^stered,  where  such  use  would  result  in  a  likelihood  of 
confiinon.  In  the  case  of  the  use  of  an  identical  sign  for  identical  goods  or  services,  a 
likelihood  ofconfusion  shall  be  presumed.  The  rights  described  above  ^lall  not  preju(tice 
any  prior  rights,  nor  shall  they  affect  the  possilnlity  of  makii^  rights  available  on  the  ba«s 
ofuse. 

3.  A  Party  may  make  registrability  depend  on  use.  However,  actual  use  of  a  trademark  shall 
not  be  a  condition  for  filing  an  application  for  registration.  Neither  Party  may  refiise  an 
application  solely  on  the  ground  that  intended  use  has  not  taken  place  before  the  expiry  of 
a  period  of  three  years  from  the  date  of  application  for  registration 

4.  Each  Party  shall  provide  a  system  for  the  r^stration  of  trademarks,  which  shall  include: 

A.  examination  of  applications; 

B.  notice  to  be  given  to  an  applicant  of  the  reasons  for  the  refiisal  to  register  a 
trademark; 

C.  a  reasonable  opportunity  for  the  applicant  to  re^nd  to  the  notice; 

D.  publication  of  each  trademark  either  before  or  promptly  after  it  is  r^stered,  and 

E.  a  reasonable  opportunity  for  interested  persons  to  petition  to  cancel  the  registration 
of  a  trademark. 

5.  The  nature  of  the  goods  or  services  to  which  a  trademark  is  to  be  applied  shall  in  no  case 
form  an  obstacle  to  the  registration  of  a  trademark. 

6.  Article  6bis  of  the  Paris  Convention  shall  apply,  with  such  modifications  as  may  be 
necessary,  to  services.  In  determining  whether  a  trademark  is  well-known,  account  shall  be 
taken  of  the  knowledge  of  the  trademark  in  the  relevant  sector  of  the  public,  including 
knowledge  in  the  Party's  territory  obtained  as  a  result  of  the  promotion  of  the  trademark 
Neither  Party  may  require  that  the  reputation  of  the  trademark  extend  beyond  the  sector  of 
the  public  that  normally  deals  with  the  relevant  goods  or  services  or  that  the  trademark  be 
registered. 

7.  Each  Party  shall  use  the  International  Classification  of  Goods  and  Services  for  registration 
Neither  Party  shall  use  such  classification  as  the  only  basis  for  determining  the  likelihood 
ofconfusion. 

8.  Each  Party  shall  provide  that  the  initial  registration  of  a  trademark  be  for  a  term  of  at  least 
10  years,  and  that  the  registration  be  indefinitely  renewable  for  terms  of  not  less  than  10 
years  when  conditions  for  renewal  have  been  met 
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9.  Each  Party  shall  require  the  use  of  a  trademark  to  maintain  a  registration  The  r^stration 
may  be  canceled  for  the  reason  of  non-use  only  after  an  uninterrupted  period  of  at  least 
three  years  of  non-use,  unless  valid  reasons  based  on  the  existence  of  obstacles  to  such 
use  are  shown  by  the  trademark  owiier.  The  law  shall  recognize,  as  valid  reasons  for  non- 
use,  circumstances  arising  independently  of  the  will  of  the  trademark  owner  that  constitute 
an  obstacle  to  the  use  of  the  trademark,  such  as  import  restrictions  on,  or  other  government 
requirements  for,  goods  or  services  identified  by  the  trademaric. 

10.  Each  Party  shall  recognize  the  use  of  a  trademark  by  a  person  other  than  the  trademark 
owner,  where  such  use  is  subject  to  the  owner's  control,  as  use  of  the  trademark  for 
purposes  of  maintaining  the  registration. 

1 1 .  Ndther  Party  may  encumber  the  use  of  a  trademark  in  commerce  by  special  requirements, 
such  as  a  use  that  reduces  the  trademark's  function  as  an  indication  of  source  or  a  use  with 
another  trademark 

12  A  Party  may  determine  conditions  on  the  licensing  and  assignment  of  trademarks,  it  bong 
understood  that  the  compulsory  licensing  of  trademarks  shall  not  be  permitted-.  The  owner 
of  a  registered  trademark  shall  have  the  right  to  assign  its  trademark  with  or  without  the 
transfer  of  the  business  to  which  the  trademaric  belongs.  However,  a  Party  may  require  a 
transfer  of  goodwill  in  a  mark  as  part  of  a  valid  transfer  of  the  mark. 

13  A  Party  may  provide  limited  exceptions  to  the  rights  conferred  by  a  trademark,  such  as  fair 
use  of  descriptive  terms,  provided  that  such  exceptions  take  into  account  the  legitimate 
interests  of  the  trademark  owner  and  of  other  persons. 

14  A  Party  may  refuse  to  register  trademarks  that  consist  of  or  comprise  immoral,  deceptive 
or  scandalous  matter,  or  matter  that  may  disparage  or  falsely  suggest  a  connection  with 
persons,  living  or  dead,  institutions,  beliefs  or  a  Party's  national  symbols,  or  bring  them  into 
contempt  or  disrepute.  Each  Party  shall  prohibit  the  registration  as  a  trademark  of  words 
that  generically  designate  goods  or  services  or  types  of  goods  or  services  to  which  the 
trademark  applies. 


Article  7 
Patents 

Subject  to  the  provision  of  paragraph  2  of  this  Article,  each  Party  shall  make  patents 
available  for  any  invention,  whether  a  product  or  process,  in  all  fields  of  technology, 
provided  that  such  invention  is  new,  resulted  from  an  inventive  step  and  is  capable  of 
industrial  application  For  purposes  of  this  Article,  a  Party  may  deem  the  terms  "inventive 
step"  and  "capable  of  industrial  application"  to  be  synonymous  with  the  terms  "non- 
obvious"  and  "useful",  respectively 
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Parties  may  exclude  from  patentability: 

A.  inventions,  the  prevention  within  their  territory  of  the  commercial  exploitation  of 
which  is  necessary  to  protect  public  order  or  morality,  including  to  protect  human, 
animal  or  plant  life  or  health  or  to  avoid  serious  prejudice  to  the  environment, 
provided  that  such  exclusion  is  not  made  merely  because  the  exploitation  is 
prohibited  by  their  law; 

B.  diagnostic,  therapeutic  and  surgical  methods  for  the  treatment  of  humans  or  animals; 

C.  essentially  biological  processes  for  the  production  of  plants  or  animals  other  than 
non-biological  and  microbiological  processes;  animal  varieties;  plant  varieties .  The 
exclusion  for  plant  varieties  is  limited  to  those  plant  varieties  that  satisfy  the 
definition  provided  in  Article  1  (vi)  of  the  UPOV  Convention  (1 99 1 ),  such  definition 
shall  apply  mutatis  mutandis  to  animal  varieties.  The  exclusions  for  plant  and 
animal  varieties  shall  not  apply  to  plant  or  animal  inventions  that  could  encompass 
more  than  one  variety.  Moreover,  the  Parties  shall  provide  for  the  protection  of 
plant  N-arieties  by  an  effective  sui  generis  system  in  accordance  with  subparagraph 
3  .D  of  Article  1  of  this  Chapter. 

Each  Party  shall  provide  that: 

A.  where  the  subject  matter  of  a  patent  is  a  product,  the  patent  shall  confer  on  the 
patent  owner  the  right  to  prevent  other  persons  from  making,  using,  selling,  offering 
for  sale  or  importing  for  these  purposes  the  subject  matter  of  the  patent,  without  the 
patent  owner's  consent,  and 
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B.  where  the  subject  matter  of  a  patent  is  a  process,  the  patent  shall  confer  on  the 
patent  owner  the  right  to  prevent  other  persons  from  using  that  process  and  from 
using,  selling,  offering  for  sale  or  importing  for  these  purposes  at  least  the  product 
obtained  directly  by  that  process,  without  the  patent  owner's  consent. 

A  Party  may  provide  limited  exceptions  to  the  exclusive  rights  conferred  by  a  patent, 
provided  that  such  exceptions  do  not  conflict  with  a  normal  exploitation  of  the  patent  and 
do  not  unreasonably  prejudice  the  legitimate  interests  of  the  patent  owner. 

Patents  shall  be  available  and  patent  rights  enjoyable  writhout  discrimination  as  to  the  field 
of  technology  or  whether  products  are  imported  or  locally  produced 

A  Party  may  revoke  a  patent  only  when  grounds  exist  that  would  have  justified  a  refusal  to 
grant  the  patent. 
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7.  Each  Party  shall  permit  patent  owners  to  assign  and  transfer  by  successon  their  patents,  and 
to  conclude  licensing  contracts. 

8 .  A  Party  may  decline  to  allow  use  without  the  authorization  of  the  right  holder  of  a  patent 
However,  where  the  law  of  a  Party  allows  for  use  of  the  subject  matter  of  a  patent,  other 
than  use  allowed  under  paragr^h  4,  without  the  autltorization  of  the  right  holder,  including 
use  by  the  government  or  other  persons  authorized  by  the  government,  the  Party  shall 
req)ect  the  following  provisons; 

A.  authorization  of  such  use  shalhbe  considered  on  its  individual  merits; 

B.  such  use  may  be  permitted  only  if,  prior  to  such  use,  the  proposed  user  has  made 
efforts  to  obtain  authorization  from  the  right  holder  on  reasonable  conunerdal  terms 
and  conditions  and  such  efforts  have  not  been  successiul  within  a  reasonable  period 
of  time.  The  requirement  to  make  such  efforts  may  be  waived  by  a  Party  in  the  case 
of  a  national  emergency  or  other  circumstances  ofextreme  urgency  or  in  cases  of 
public  non-commerdal  use.  In  situations  of  national  emergency  or  other 
drcumstances  ofextreme  urgency,  the  right  holder  shall,  nevertheless,  be  notified 
as  soon  as  reasonably  practicable  In  the  case  of  public  non-commercial  use,  where 
the  government  or  contractor,  without  making  a  patent  search,  knows  or  has 
demonstrable  grounds  to  know  that  a  valid  patent  is  or  will  be  used  by  or  for  the 
government,  the  right  holder  shall  be  informed  promptly; 

C.  the  scope  aixl  duration  of  such  use  shall  be  limited  to  the  purpose  for  which  it  was 
authorized,  and  in  the  case  of  semiconductor  technology  shall  only  be  for  public 
non-commerdal  use  or  to  remedy  a  practice  determined  after  judicial  or 
administrative  process  to  be  anti-competitive; 

D.  such  use  shall  be  non-exclusive; 

E .  such  use  shall  be  non-assignable,  except  with  that  part  of  the  enterprise  or  goodwill 
that  ei^oys  such  use; 

F  any  such  use  shall  be  authorized  predominantly  for  the  supply  of  the  Party's 
domestic  market; 

G.  authorization  for  such  use  shall  be  liable,  subject  to  adequate  protection  of  the 
legitimate  interests  of  the  persons  so  authorized,  to  be  terminated  if  and  when  the 
circumstances  that  led  to  it  cease  to  exist  and  are  unlikely  to  recur.  The  competent 
authority  shall  have  the  authority  to  review,  on  petition  of  an  interested  party,  the 
continued  existence  of  these  circumstances. 
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H.        the  right  holder  shall  be  paid  adequate  remuneration  in  the  drcumstances  of  each 
case,  taking  into  account  the  econonuc  value  of  the  authorization; 

I.         the  legal  validity  of  any  dedsion  relating  to  the  authorization  shall  be  subject  to 
judicial  or  other  independent  review  by  a  distinct  higher  authority; 

J.  any  decision  relating  to  the  remuneration  provided  in  respect  of  such  use  shall  be 
subject  to  judicial  or  other  independent  review  by  a  distinct  higher  authority, 

K.  the  Party  shall  not  be  obliged  to  apply  the  conditions  set  out  in  subparagraphs  6  and 
F  of  this  Article  where  such  use  is  permitted  to  remedy  a  practice  determined  after 
judidal  or  administrative  process  to  be  anticompetitive.  The  need  to  correct  anti- 
competitive practices  may  be  taken  into  account  in  determining  the  amount  of 
remuneration  in  such  cases.  Competent  authorities  shall  have  the  authority  to  refuse 
termination  of  authorization  if  and  when  the  conditions  that  led  to  such 
authorization  are  likely  to  recur;  and 

L.  the  Party  shall  not  authorize  the  use  of  the  subject  matter  of  a  patent  to  permit  the 
exploitation  of  another  patent  except  as  a  remedy  for  an  adjudicated  violation  of 
domestic  laws  regarding  anticompetitive  practices. 

9.  Where  the  subject  matter  of  a  patent  is  a  process  for  obtaining  a  product,  each  Party  shall, 
in  any  infringement  proceeding,  place  on  the  defendant  the  burden  of  establishing  that  the 
allegedly  infringing  product  was  made  by  &  process  other  than  the  patented  process  in  one 
or  more  of  the  following  situations: 

A         the  product  obtained  by  the  patented  process  is  new;  or 

B .  a  substantial  likelihood  exists  that  the  allegedly  infringing  product  was  made  by  the 
process  and  the  patent  owner  has  been  unable  through  reasonable  efforts  to 
determine  the  process  actually  used. 

In  the  gathering  and  evaluation  of  evidence,  the  legitimate  interests  of  the  defendant  in 
protecting  its  trade  secrets  shall  be  taken  into  account. 

10.  Each  Party  shall  provide  a  term  of  protection  for  patents  that  shall  not  end  before  the 
expiration  of  a  period  of  twenty  years  counted  from  the  date  of  filing  A  Party  may  extend 
the  term  of  patent  protection,  in  appropriate  cases,  to  compensate  for  delays  caused  by 
regulatory  approval  processes. 
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Article  8 
Layout  Designs  (Topographies)  of  Integrated  Circuits 

Each  Party  shall  protect  layout  designs  (topographies)  of  integrated  circuits  ("layout 
designs")  in  accordance  with  Articles  2  through  7, 12  and  16(3),  other  than  Article  6(3),  of 
the  Treaty  on  Intellectual  Property  in  Respect  of  Int^ated  Circuits  as  opened  for  signature 
on  May  26, 1 989,  and,  in  addition,  shall  comfrfy  with  the  provisions  of  paragraphs  2  througjj 
8  of  this  Article. 

Subject  to  paragraph  3,  each  Party  shall  make  it  unlawfiol  for  any  person  without  the  rigjit 
holder's  authorization  to  reproduce,  import  or  distribute  a  protected  layout  design,  an 
iirtegrated  circuit  in  which  a  protected  layout  design  is  incorporated,  or  an  artide 
incorporating  such  an  int^rated  circuit  only  inso&r  as  it  continues  to  contain  an  unlawfully 
reproduced  layout  design. 

Neither  Party  may  make  unlawful  any  of  the  acts  referred  to  in  paragraph  2  performed  in 
respect  of  an  integrated  circuit  that  incorporates  an  unlawfully  reproduced  layout  design, 
or  any  article  that  incorporates  such  an  int^rated  circuit,  where  the  person  performing 
those  acts  or  ordering  those  acts  to  be  done  did  not  know  and  had  no  reasonable  ground  to 
know,  when  it  acquired  the  int^rated  circuit  or  artide  incorporating  such  an  integrated 
circuit,  that  it  incorporated  an  unlawfully  r^roduced  layout  design. 

Each  Party  shall  provide  that,  afler  the  person  referred  to  m  paragraph  3  has  received 
suflident  notice  that  the  layout  design  was  unlawfully  reproduced,  such  person  nay  perform 
any  of  the  acts  with  respect  to  the  stock  on  hand  or  ordered  before  such  notice,  but  shall  be 
liable  to  pay  the  right  holder  for  doing  so  an  anKxmt  equivalent  to  a  reasonable  royalty  such 
as  would  be  payable  under  a  fredy  negotiated  license  in  respect  of  such  a  layout  design. 

Neither  Party  may  permit  the  compulsory  licensing  of  layout  designs  of  integrated  drcuhs. 

Any  Party  that  re(^iires  r^istration  as  a  condition  for  protedion  of  a  layout  design  shall 
provide  that  the  term  of  protection  shall  not  end  before  the  expiration  of  a  period  of  10 
years  counted  from  the  date  of  filing  «n. application  for  r^stration  or  from  the  date  on 
which  the  layout  design  is  first  commerdaUy  expldted  in  the  world,  whichever  occurs  first. 

Where  a  Party  docs  not  require  r^stration  as  a  condition  for  protection  of  a  layout  deagn, 
the  Party  shall  provide  a  term  of  protedion  of  not  less  than  10  years  from  the  date  of  the 
first  commerdal  exploitation  of  the  layout  design,  wherever  in  the  worid  it  occurs 

Notwithstanding  paragraphs  6  and  7,  a  Party  may  provide  that  the  protection  shall  lapse  1 5 
years  after  the  creation  of  the  layout  design. 
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Artide9 
Confidential  Information  (Trade  Secr^) 

In  the  course  of  ensuring  effective  protection  against  un&ir  competition  as  provided  in 
Artide  106/5  of  the  Paris  Convention  (1967),  each  Party  shall  protect  confidential 
information  in  accordance  with  paragraph  2  bdow  and  data  submitted  to  government  or 
governmental  agendes  in  accordance  with  paragraphs  S  and  6  bdow. 

Each  Party  shall  provide  the  legal  means  for  any  person  to  prevent  confidential  information 
from  being  disdosed  to,  acquired  by,  or  used  by  others  without  the  consent  of  the  person 
lawfully  in  control  of  the  information  in  a  manner  contrary  to  honest  commerdal  practices, 
in  so  for  as,  and  for  so  long  as: 

A.  the  information  is  not  generally  known  or  readily  ascertainable; 

B.  the  information  has  commercial  value  because  it  is  secret;  and 

C.  the  person  lawfully  in  control  of  the  information  has  taken  reasonable  steps  under 
the  circumstances  to  keep  it  secret. 

For  the  purposes  of  this  Agreement,  "in  a  manner  contrary  to  honest  conmierdal  practices" 
shall  mean  at  least  pradices  such  as  breach  of  contrart,  breach  of  confidence  and 
inducement  to  breach,  and  indudes  the  acquisition  of  undisclosed  information  by  third 
parties  who  knew,  or  were  n^igent  in  failing  to  know,  that  such  practices  were  involved 
in  the  acquisition. 

Neither  Party  may  discourage  or  impede  the  voluntary  licensng  of  confidential  information 
by  imposing  excessive  or  discriminatory  conditions  on  such  licenses  or  conditions  that  dilute 
the  value  of  the  confidential  information. 

If  a  Party  requires,  as  a  condition  for  approving  the  marketing  of  pharmaceutical  or 
agrochemical  products,  the  submission  of  undisclosed  test  or  other  data,  the  originatwn  of 
which  involves  a  considerable  effort,  the  Party  shall  protect  such  data  against  unfair 
commercial  use.  In  addition,  each  Party  shall  protect  such  data  against  disclosure,  except 
where  necessary  to  protect  the  public. 

Each  Party  shall  provide  that  for  data  of  a  type  referenced  in  paragraph  5  that  are  submitted 
to  the  Party  after  the  date  of  entry  into  force  of  this  Agreement,  no  other  applicant  for 
product  approval  may,  without  permission  of  the  person  that  submitted  them,  rely  on  that 
data  in  support  of  an  application  for  product  approval  during  a  reasonable  period  of  time 
after  their  submission.  For  this  purpose,  a  reasonable  period  shall  normally  mean  not  less 
than  five  years  from  the  date  on  which  the  Party  granted  approval  to  the  person  that 
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produced  the  data  for  approval  to  market  its  product,  taking  into  account  the  nature  of  the 
data  and  the  person's  efforts  and  expenditures  in  producing  them. 


Article  10 
Indnstrial  Designs 

1 .  Each  Party  shall  provide  for  the  protection  of  independently  created  industrial  designs  that 
are  new  or  ori^nal.  A  Party  may  provide  that: 

A.  designs  are  not  new  or  ori^nal  if  they  do  not  significantly  differ  from  known  designs 
or  combinations  of  known  design  features;  and 

B.  -    such  protection  shall  not  extend  to  designs  dictated  essentially  by  technical  or 

fiinctional  considerations. 

2.  Each  Party  shall  ensure  that  the  requirements  for  securing  protection  for  textile  deagns,  in 
particular  in  regard  to  any  cost,  examination  or  publication,  do  not  unreasonably  impair  a 
person's  opportunity  to  seek  and  obtain  such  protection.  A  Party  may  comply  with  this 
obligation  through  industrial  design  law  or  copyright  law. 

3 .  Each  Party  shall  provide  the  owner  of  a  protected  industrial  design  the  right  to  prevent  other 
persons  not  having  the  owner's  consent  from  making,  selling,  importing  or  otherwise 
distributing  articles  bearing  or  embodying  a  design  that  is  a  copy,  or  substantially  a  copy, 
of  the  protected  design,  when  such  acts  are  undertaken  for  commercial  purposes 

4.  A  Party  may  provide  limited  exceptions  to  the  protection  of  industrial  designs,  provided  that 
such  exceptions  do  not  conflict  with  the  normal  exploitation  of  protected  industrial  designs 
and  do  not  unreasonably  prejudice  the  legitimate  interests  of  the  owner  of  the  protected 
design. 

5 .  Each  Party  shall  provide  a  term  of  protection  for  industrial  designs  available  for  the  amount 
of  at  least  10  years. 


Article  11 
Enforcenaent  of  Intellectual  Property  Rights 

As  specified  in  this  Article  and  Articles  12  through  15  hereof,  each  Party  shall  provide 
procedures  in  its  domestic  law  that  permit  effective  action  against  infringement  of  the 
intellectual  property  rights  covered  by  this  Chapter.  These  procedures  shall  include 
expeditious  remedies  to  prevent  infringement  and  remedies  substantial  enough  to  deter 
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future  infringement.  Each  Party  shall  apply  enforcement  procedures  in  a  manner  that  does 
not  create  barriers  to  Intimate  trade  and  contaiits  effective  safeguards  against  abuse. 

Each  Party  shall  ensure  that  its  enforcement  procedures  are  fiur  and  equitable,  are  not 
unnecessarily  con:^)licated  or  costly,  and  do  not  entail  unreasonable  time  limits  or 
unwarranted  delays. 

Eadi  Party  shall  ensure  that  dedstons  on  the  merits  of  a  case  in  judidal  and  administrative 
enforcement  proceedings  are: 

A.  in  writing  and  state  the  reasons  on  which  the  decisions  are  based; 

B.  made  available  without  undue  delay  at  least  to  the  parties  in  a  proceeding;  and 

C.  based  only  on  evidence  in  respect  of  which  such  parties  were  offered  the 
opportunity  to  be  heard. 

Each  Party  shall  ensure  that  parties  in  a  {voceeding  have  an  of^rtunity  to  have  final 
administrative  decisions  reviewed  by  a  judicial  authority  of  that  Party  and,  subject  to 
jurisdictional  provisions  in  its  domestic  laws  concerning  the  importarjce  of  a  case,  to  have 
reviewed  at  least  the  l^al  aspects  of  initial  judicial  decisions  on  the  merits  of  a  case. 
Notwithstanding  the  above,  neither  Party  shall  be  required  to  provide  for  judidal  review  of 
acquittak  in  criminal  cases. 


Artide  12 
Spedflc  Procedural  and  Remedial  Aspects  of  CivU 
and  Administrative  Procedures 

Each  Party  shall  make  available  to  right  holders  dvil  judidal  procedures  for  the  enforcement 
of  any  intellectual  property  right  covered  by  this  Agreement.  Each  Party  shall  provide  that: 

A         defendants  have  the  right  to  written  notice  that  is  timdy  and  contains  sufiidem 
detail,  including  the  basis  of  the  claims. 

B.  parties  in  a  proceeding  are  allowed  to  be  represented  by  independent  legal  counsd, 

C.  enforcement  procedures  do   not   include  imposition  of  overiy  burdensome 
requirements  concerning  mandatory  personal  appearances; 

D         all  parties  in  a  proceeding  are  duly  entitled  to  substantiate  their  daims  and  to  present 
relevant  exadence;  and 
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E.        the  procedures  include  a  means  to  identify  and  protect  confidential  information. 

2.  Each  Party  shall  authorize  its  judidal  authorities: 

A.  where  a  party  in  a  proceeding  has  presented  reasonably  available  evidence  sufficient 
to  support  its  claims  and  has  specified  evidence  relevant  to  the  substantiation  of  its 
claims  that  is  within  the  control  of  the  opposing  party,  to  order  the  oppoang  party 
to  produce  such  evidence,  subject  in  appropriate  cases  to  conditionsihat  ensure  the 
protection  of  confidential  informadon; 

B.  where  a  party  in  a  proceeding  voluntarily  and  without  good  reason  refiises  access 
to,  or  otherwise  does  not  provade  relevant  evidence  under  that  party's  control  within 
a  reasonable  period,  or  significantly  impedes  a  proceeding  relating  to  an 
enforcement  action,  to  make  preliminary  and  final  determinations,  affirmative  or 
n^ative,  on  the  basis  of  the  evidence  presented,  including  the  complaint  or  tl^ 
allegation  presented  by  the  party  adversely  affected  by  the  denial  of  access  to 
evidence,  subject  to  providing  the  parties  an  opportunity  to  be  heard  on  the 
allegations  or  evidence; 

C.  to  order  a  party  in  a  proceeding  to  desist  firom  an  infiingement,  including  measures 
to  prevent  the  entry  into  the  channels  of  commerce  of  imported  goods  that  involve 
the  infringement  of  an  intellectual  property  right,  immediately  after  customs 

,    '  clearance  of  such  goods. 

D.  to  order  the  infringer  of  an  intellectual  property  right  to  pay  the  right  holder 
damages  adequate  to  compensate  for  the  iryury  the  right  holder  has  suffered  because 
of  the  infringement  and  the  profits  of  the  infiinger  that  are  attributable  to  the 
infringement  and  are  not  taken  into  account  in  computing  the  actual  damages; 

E.  to  order  an  infringer  of  an  intellectual  property  right  to  pay  the  right  holder's 
expenses,  which  may  include  appropriate  attorney's  fees,  and 

F.  to  order  a  party  in  a  proceeding  at  whose  request  measures  were  taken  and  who  has 
abused  enforcement  procedures  to  provide  adequate  compensation  to  any  party 
wrongfully  enjoined  or  restrained  in  the  proceeding  for  the  ir^ury  suffered  because 
of  such  abuse  and  to  pay  that  party's  expenses,  which  may  include  appropriate 
attorney's  fees. 

3.  With  respect  to  the  authority  referred  to  in  subparagraph  2.D,  a  Party  shall,  at  least  with 
respect  to  works  protected  by  copyright  or  ndghborii^  rights,  provide  judicial  authorities 
with  the  authority  to  order  the  payment  of  pre-establish»i  damages.  Judicial  authorities 
shall  exercise  such  authority  at  their  discretion. 
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Each  Party  shall,  in  order  to  create  an  effective  deterrent  to  infiingement  and  counterfeiting, 
authorize  its  judicial  authorities  to  order  that: 

A.  goods  that  they  have  found  to  be  infringing  be,  without  compensation  of  any  sort, 
disposed  of  outside  the  channels  of  commerce  in  such  a  maimer  as  to  avoid  any 
injury  caused  to  the  right  holder  or,  unless  this  would  be  contrary  to  existing 
constitutional  requirements,  destroyed,  and 


7. 


B.  materials  and  implements  the  predominant  use  of  which  has  been  in  the  creation  of 
the  infringing  goods  be,  without  con^)ensation  of  any  sort,  disposed  of  outside  the 
channels  of  commerce  in  such  a  maimer  as  to  minimize  the  risks  of  fiirther 
infringements. 

In  considering  whether  to  issue  such  an  order,  judicial  authorities  shall  take  into  account 
the  need  for  proportionality  between  the  seriousness  of  the  infringement  and  the  remedies 
ordered,  as  well  as  the  interests  of  other  persons.  In  regard  to  counterfeit  trademark  goods, 
the  simple  removal  of  the  trademark  unlawfiilly  aflSxed  shall  not  be  sufficient,  other  than 
in  exceptional  cases,  to  permit  release  of  the  goods  into  the  channels  of  commerce. 

In  respect  of  the  administration  of  any  law  pertaining  to  the  protection  or  enforcement  of 
intellectual  property  rights,  each  Party  may  exempt  public  authorities  and  oflficials  from 
liability,  unless  their  actions  were  not  taken  or  intended  in  good  faith  in  the  course  of  the 
administration  of  such  laws. 

Notwithstanding  the  other  provisions  of  Articles  1 1  through  1 5  of  this  Chapter,  in  any  case 
of  infringement  of  an  intellectual  property  right  brought  against  a  Party  to  this  Agreement, 
remedies  available  against  that  Party  may  be  limited  to  the  payment  to  the  right  holder  of 
adequate  remuneration  in  the  circumstances  of  each  case,  taking  into  account  the  economic 
value  of  the  use. 

Each  Party  shall  provide  that,  where  a  civil  remedy  can  be  ordered  as  a  result  of 
administrative  procedures  on  the  merits  of  a  case,  such  procedures  shall  conform  to 
principles  equivalent  in  substance  to  those  set  out  in  this  Article 


Article  13 
Provisional  Measures 


Each  Party  shall  authorize  its  judicial  authorities  to  order  prompt  and  efifective  provisional 


measures: 


A.        to  prevent  an  infringement  of  any  intellectual  property  right,  and  in  particular  to 
prevent  the  entry  into  the  channels  of  commerce  in  their  jurisdiction  of  allegedly 
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infringing  goods,  including  imported  goods  immediatdy  after  customs  clearance; 
and 

B.        to  preserve  relevant  evidence  in  regard  to  the  alleged  infringement. 

Each  Party  shafl  authorize  its  judicial  authorities  to  require  any  applicant  for  provisional 
measures  to  provide  to  the  judicial  authorities  any  evidence  reasonably  available  to  that 
applicant  that  the  judicial  authorities  consider  necessary  to  enable  them  to  determine  with 
a  sufiident  degree  of  certainty  whether: 

A.  the  applicant  is  the  right  holder; 

B.  the  applicant's  right  is  being  infringed  or  such  infringement  is  imminent;  and 

C.  ■  any  dday  in  the  issuance  of  such  measures  is  likely  to  cause  irreparable  harm  to  the 

ri^t  holder,  or  there  is  a  demonstrable  risk  of  evidence  being  destroyed. 

Each  Party  shall  authorize  its  judicial  authorities  to  require  the  applicant  to  provide  a 
security  or  equivalent  assurance  sufficient  to  protect  the  interests  of  the  defendant  and  to 
prevent  abuse. 

Each  Party  shall  authorize  its  judicial  authorities  to  require  an  applicant  for  provisional 
measures  to  provide  other  information  necessary  for  the  identification  of  the  relevant  goods 
by  the  authority  that  will  execute  the  provisional  measures. 

Each  Party  shall  authorize  its  judicial  authorities  to  order  provisional  measures  on  an  ex 
parte  basis,  in  particular  where  any  delay  is  likely  to  cause  irreparable  harm  to  the  right 
holder,  or  where  there  is  a  demonstrable  risk  of  evidence  being  destroyed. 

Each  Party  shall  authorize  that  where  provisional  measures  are  adopted  by  that  Party's 
judicial  authorities  on  an  »par/e  basis: 

A.  a  person  affected  shall  be  given  notice  of  those  measures  without  delay  but  in  any 
event  no  later  than  immediately  after  the  execution  of  the  measures; 

B .  a  defendant  shall,  on  request,  have  those  measures  reviewed  by  that  Party's  judicial 
authorities  for  the  purpose  of  deciding,  within  a  reasonable  period  after  notice  of 
those  measures  is  given,  whether  the  measures  shall  be  modified,  revoked  or 
confirmed,  and  shall  be  given  an  opportunity  to  be  heard  in  the  review  proceedings. 

Without  prejudice  to  paragraph  5,  each  Party  shall  provide  that,  on  the  request  of  the 
defendant,  the  Party's  judicial  authorities  shall  revoke  or  otherwise  cease  to  apply  the 
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provisional  measures  taken  on  the  basis  of  paragraphs  1  and  4  if  proceedings  leading  to  a 
decision  on  the  merits  are  not  initiated: 

A.  within  a  reasonable  period  as  determined  by  the  judicial  authority  ordering  the 
measures  where  the  Party's  domestic  law  so  permits;  or 

B.  in  the  absence  of  such  a  determination,  within  a  period  of  no  more  than  20  working 
days  or  3 1  calendar  days,  whichever  is  longer. 

Each  Party  shall  authorize  its  judicial  authorities  to  order,  on  request  of  the  defendant,  that 
the  applicant  provide  compensation  for  injury  caused  by  provisional  measures: 

A.  if  the  provisional  measures  are  revoked  or  lapse  because  of  any  act  or  omission  of 
the  applicant,  or 

B.  if  the  judicial  authorities  subsequently  find  there  has  been  no  infringement  or  threat 
of  infiingement  of  any  intellectual  property  right. 

Each  Party  shall  provide  that,  where  a  provisional  measure  can  be  ordered  as  a  result  of 
administrative  procedures,  such  procedures  shall  conform  to  principles  equivalent  in 
substance  to  those  set  out  in  this  Article. 


Article  14 
Criminal  Procedures  and  Penalties 

Each  Party  shall  provide  criminal  procedures  and  penalties  to  be  applied  at  least  in  cases  of 
willful  trademark  counterfeiting  or  infringement  of  copyrights  or  neighboring  rights  on  a 
commercial  scale  Each  Party  shall  provide  that  penalties  available  include  imprisonment 
or  monetary  fines,  or  both,  sufficient  to  provide  a  deterrent,  consistent  with  the  level  of 
penalties  applied  for  crimes  of  a  corresponding  gravity. 

Each  Party  shall  provide  that,  in  appropriate  cases,  its  judicial  authorities  may  order  the 
seizure,  forfeiture  and  destruction  of  infringing  goods  and  of  any  materials  and  implements 
the  predominant  use  of  which  has  been  in  the  commission  of  the  offense 

Each  Party  may  provide  that,  in  appropriate  cases,  its  judicial  authorities  may  impose 
criminal  penalties  for  the  infiingement  of  intellectual  property  rights  other  than  those  in 
paragraph  1  of  this  Article,  where  they  are  conimitted  wilfully  and  on  a  commercial  scale. 
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Article  IS 
Enforcement  of  Intellectual  Property  Rights  at  the  Border 

Each  Party  shall  adopt  procedures  to  enable  a  right  holder,  who  has  valid  grounds  for 
suspecting  that  the  importation  of  counterfeit  trademark  goods  or  unauthorized  copies  of 
works  protected  by  copyrights  or  nei^boring  rights  may  take  place,  to  lodge  an  application 
in  writing  with  its  con^ietent  authorities,  whether  administrative  or  judicial,  for  the 
suspension  by  the  customs  administration  of  the  release  of  sudi  goods  into  free  circulation. 
No  Party  shall  be  obligated  to  apply  such  procedures  to  goods  in  transit.  A  Party  may 
permit  such  an  application  to  be  made  in  respect  of  goods  that  involve  other  infringements 
of  intellectual  property  rights,  provided  that  the  requirements  of  this  Article  are  met.  A 
Party  may  also  provide  for  corresponding  procedures  concerning  the  suspension  by  the 
customs  administration  of  the  release  of  infrin^g  goods  destined  for  exportation  from  its 
territory. 

Each  Party  shall  require  any  applicant  who  initiates  procedures  under  paragraph  1  to 
provide  adequate  evidence: 

A.  to  satisfy  that  Party's  competoit  authorities  that,  under  its  domestic  laws,  there  is 
prima  facie  an  infringement  of  its  intellectual  property  right;  and 

B.  to  supply  a  sufficiently  detailed  description  of  the  goods  to  make  them  readily 
recognizable  by  the  customs  administration 

The  competent  authorities  shall  inform  the  applicant  within  a  reasonable  period  whether 
they  have  accepted  the  application  and,  if  so,  the  period  for  v^ch  the  customs 
administration  will  take  action. 

Each  Party  shall  authorize  its  competent  authorities  to  require  an  applicant  under  paragraph 
1  to  provide  a  security  or  equivalent  assurance  sufiBdent  to  protect  the  defendant  and  the 
competent  authorities  and  to  prevent  abuse.  Such  security  or  equivalent  assurance  shall  not 
unreasonably  deter  recourse  to  these  procedures. 

A  Party's  customs  administration,  upon  receiving  an  application  pursuant  to  procedures 
adoptoj  in  accordance  with  this  Article,  nuy  suspend  the  rdease  of  goods  involving 
industrial  designs,  patents,  int^rated  circuits  or  trade  secrets  into  free  circulation  on  the 
basis  of  a  decision  other  than  by  a  judicial  or  other  indeperulent  authority,  provided, 
however,  if  the  period  set  forth  in  paragraphs  6  through  8  has  expired  without  the  granting 
of  provisional  rdiefby  the  duly  empowered  authority,  and  provided  that  all  other  conditions 
for  importation  have  been  complied  with,  such  Party  shall  permit  the  owner,  importer  or 
consignee  of  such  goods  to  receive  such  goods  for  entry  into  commerce  on  the  posting  of 
a  security  in  an  amount  sufricient  to  protect  the  right  holder  against  any  infringement 
Payment  of  such  security  shall  not  prejudice  any  other  remedy  available  to  the  right  holder. 
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5. 


10 


it  being  understood  that  the  security  shall  be  released  if  the  right  holder  fiuls  to  pursue  its 
right  of  action  wittnn  a  reasonable  period  of  time. 

Each  Party  shall  ensure  that  its  customs  administration  will  promptly  notify  the  importer  and 
the  applicant  when  the  customs  administration  susper»ds  the  release  of  goods  pursuant  to 
paragr^h  1. 

Each  Party  shall  ensure  that  its  customs  administration  will  release  goods  from  suspension 
if  wthin  a  period  not  exceeding  10  working  days  after  the  applicant  under  paragraph  1  has 
been  served  notice  of  the  suspension  the  customs  administration  has  not  been  informed  that: 

A.  a  party  other  than  the  defendant  has  initiated  proceedings  leading  to  a  decision  on 
the  merits  of  the  case,  or 

B.  a  competent  authority  has  taken  provisional  measures  prolonging  the  suspension, 
provided  that  all  other  conditions  for  importation  or  exportation  have  been  mrt. 
Each  Party  shall  provide  that,  in  appropriate  cases,  the  customs  administration  may 
extend  the  suspension  by  another  10  working  days. 

Each  Party  shall  ensure  that  if  proceedings  leading  to  a  decision  on  the  merits  of  the  case 
have  been  initiated,  a  review,  including  a  right  to  be  heard,  shall  take  place  on  request  of  the 
defendant  with  a  view  to  deciding,  within  a  reasonable  period,  whether  the  measures  shall 
be  modified,  revoked  or  confirmed. 

Notwithstanding  paragraphs  6  and  7,  where  the  suspension  of  the  release  of  goods  is  carried 
out  or  continued  in  accordance  with  a  provisional  judicial  measure,  Article  13.6  of  this 
Chapter  shall  apply. 

Each  Party  shall  ensure  that  its  competent  authorities  have  the  authority  to  order  the 
applicant  under  paragraph  1  to  pay  the  importer,  the  consignee  and  the  owner  of  the  goods 
appropriate  compensation  for  any  injury  caused  to  them  through  the  wrongfixl  detention  of 
goods  or  through  the  detention  of  goods  released  pursuant  to  paragraph  6. 

Without  prejudice  to  the  protection  of  confidential  information,  each  Party  shall  ensure  that 
its  competent  authorities  have  the  authority  to  give  the  right  holder  sufficient  opportunity 
to  have  any  goods  detained  by  the  customs  administration  inspected  in  order  to  substantiate 
its  claims.  Each  Party  shall  also  ensure  that  its  competent  authorities  have  the  authority  to 
give  the  importer  an  equivalent  opportunity  to  have  any  such  goods  inspected.  Where  the 
competent  authorities  have  made  a  positive  determination  on  the  merits  of  a  case,  a  Party 
may  provide  the  competent  authorities  the  authority  to  inform  the  right  holder  of  the  names 
and  addresses  of  the  consignor,  the  importer  and  the  consignee,  and  of  the  quantity  of  the 
goods  in  question. 
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11.  Where  a  Party  requires  its  competent  authorities  to  act  on  their  own  initiative  and  to 
suspend  the  rdease  of  goods  in  respect  of  which  they  have  acqxuredprima/acie  evidence 
that  an  intellectual  property  ri^  is  being  infiinged: 

A.  The  competent  authorities  may  at  any  time  seek  from  the  right  holder  any 
information  that  might  assist  them  to  exercise  these  powers; 

B.  the  importer  and  the  right  bolder  shall  be  promptly  notified  of  the  suspension  by  the 
Party's  competent  authorities,  and  where  the  importer  lodges  an  i^peal  against  the 
suspension  with  competent  authorities,  the  suspension  shall  be  subject  to  the 
conditions,  with  such  modifications  as  may  be  necessary,  set  out  in  paragraphs  6 
throu^  8;  and 

C.  the  Party  may  exempt  public  authorities  and  ofiBcials  from  liability,  except  when  the 
ofiending  actions  were  not  taken  or  intended  in  good  faith. 

12.  Without  prejudice  to  other  rights  of  action  open  to  the  right  holder  and  subject  to  the 
defendant's  right  to  seek  judicial  review,  each  Party  shall  provide  that  its  competent 
authorities  shall  have  the  authority  to  order  the  destruction  or  disposal  of  infringing  goods 
in  accordance  with  the  principles  set  out  in  Article  12.4  of  this  Chiqjter.  In  regard  to 
counterfeit  trademark  goods,  the  authorities  shall  not  allow  the  re-exportation  of  the 
infiinging  goods  in  an  unaltered  state  or  subject  them  to  a  diflferent  customs  procedure, 
other  than  in  exceptional  circumstances. 

13.  A  Party  may  exclude  from  the  application  of  paragraphs  1  through  12  small  quantities  of 
goods  of  a  non-commercial  nature  contained  in  travelers'  personal  luggage  or  sent  in  small 
consignments  that  are  not  repetitive. 


Article  16 
Existing  Subject  Matter 

To  the  extent  this  Agreement  requires  a  Party  to  increase  its  level  of  protection  and  enforcement 
of  intellectual  property  rights,  h  gives  rise  to  obligations  in  respect  of  all  subject  matter  existing  at 
the  date  of  application  of  this  Agreement  for  the  Party  in  question,  and  which  is  protected  in  that 
Party  on  the  date  the  Agreement  enters  into  force,  or  which  meets  or  comes  subsequently  to  meet 
the  criteria  for  protection  under  the  terms  of  this  Agreement.  In  respect  of  this  Article,  copyright 
obligations  with  respect  to  existing  works  shall  be  solely  determined  under  Article  18  of  the  Berne 
Convention  (1971).  and  obligations  with  respect  to  the  rights  of  producers  of  phonograms  and 
perfr>rmers  in  existing  phonograms  shall  be  determined  solely  under  Article  18  of  the  Berne 
Convention  (1971),  which  is  applied  with  such  modifications  as  may  be  necessary. 
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Article  17 
Tedinical  Cooperation 

The  Parties  agree  to  enhance  mutually  beneficial  cooperation  in  the  field  of  iotdlectual 
property  rights.  To  this  end,  the  United  States  agrees  to  provide  Vietnam  with  technical 
assistance  to  strengthen  its  ngaot  for  the  protection  and  enforcement  of  intdlectual 
prc^)erty  ri^its.  Such  teduical  assistance  shall  be  provided  on  mutually  agreed  terms  and 
is  sulgect  to  the  availability  of  appropriated  fiimls.  This  assistance  may  be  provided 
throOgh,  or  in  coi^unction  with,  private  industry  or  inteniationa]  organizations. 

Cooperative  activities  under  this  Article  may  be  undertaken  in  the  fiekls  of  intellectual 
property  described  in  Article  2.3  of  this  Chapter  as  well  as  the  enforcement  of  intdlectual 
property  rights.  Cooperative  activities  under  this  Article  may  inchide,  but  are  not  limited 
to,  such  activities  as  the  exchange  of  oq>erience  and  training  of  staff;  and  have  the  aim  of 
strengthening  the  legtslctive  and  regulatory  framework  in  the  field  of  intellectual  property 
law,  strengthening  the  administration  of  intdlectual  property  protection,  and  strengthenit^ 
the  implementation  and  ^ective  enforcement  of  intdlectual  property  laws  in  Vietnam. 

To  assist  in  fiirther  strengthening  its  r^roe  for  the  protection  and  enforcement  of 
intellectual  property  rights,  Vietnam  agrees  to  sedc  appropriate  technical  assistance  firom 
rdevant  international  organizations  or  other  interested  countries,  organizations  or  agencies. 


K 


ArtidelS 
Transitional  Provisions 

Vietnam  agrees  to  implement  fiilly  the  obligations  of  this  Ch^ter  within  the  foUovking  time 
periods: 

A.  With  respect  to  all  obligations  in  Artides  6  and  7,  twelve  months  ftom  the  date  of 
entry  into  force  of  this  Agreement. 

B.  With  respect  to  all  obligations  in  Artide  4  except  the  obligation  in  Article  4.4,  and 
with  respect  to  all  obUgations  in  Article  9,  eighteen  months  from  the  date  of  entry 
into  force  of  thisi  Agreement. 

C.  With  respect  to  the  obligations  in  Artides  1 .3  A,  1  3.E,  4.4  and  5,  thirty  months 
from  the  date  of  entry  into  force  of  this  Agreement. 

D.  With  respect  to  all  obligations  not  referenced  in  sub-paragraphs  1  A,  1  B  or  1  C  of 
this  Article,  twenty-four  months  from  the  date  of  entry  into  force  of  this  Agreement 


N. 


'^ 
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2.  The  United  Stales  agrees  to  imptement  fully  the  obligations  of  this  Chapter  upon  entry  into 
force  of  this  Agreement,  with  the  exception  of  the  obligations  in  Article  8  and  Article  3.1 
as  regards  the  protection  oflayout  designs  (topographies)  of  int^rated  circuits,  which  shall 
be  implemented  twenty-four  months  from  the  dale  of  entry  into  force  of  this  Agreement. 

3.  Vietnam  shall  comply  fiJly  with  the  obligations  of  this  Chapter  which  coincide  with  those 
of  the  WTO  Agreement  on  Trade-Rdatcd  Aspects  of  Intdlectual  Property  Rights  (1994) 
upon  its  accession  to  the  WTO,  if  such  accession  occurs  before  the  expiration  of  the  time 
periods  provided  in  paragraph  1  of  this  Article. 

4.  Each  Party  shall  immediately  comply  with  the  obligations  of  this  Chapter  to  the  extent 
possible  under  its  existing  laws,  and  shall  not  take  any  measures  during  the  time  periods 
provided  in  paragraphs  1  and  2  that  would  resuk  in  a  lesser  d^ree  of  consistency  with  this 
Chapter. 

5.  In  case  of  any  conflict  between  the  provisions  of  this  Agreement  and  The  Agreement 
between  the  Government  of  the  United  States  of  America  and  the  Government  of  the 
Socialist  Republic  of  Vietnam  on  the  Establishment  of  Copyright  Relations,  signed  in  Hanoi 
on  June  27, 1 997,  the  provisions  of  this  Agreement  shall  prevail  to  the  extent  of  the  conflict. 
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CHAPTER  m 

TRADE  IN  SERVICES 

Article  1 
Scope  and  Definition 

1 .  This  Chapter  applies  to  measures  by  the  Parties  affecting  trade  in  services. 

2.  For'the  purposes  of  tins  Chapter,  trade  in  services  is  defined  as  the  supply  of  a  service: 
.A.        from  the  territory  ofone  Party  into  the  territory  ofthe  other  Party, 

in  the  territory  of  one  Party  to  the  service  consumer  ofthe  other  Party, 


3. 
C. 


by  a  service  supplier  ofone  Party,  through  commercial  presence  in  the  territory  of 
the  other  Party; 

by  a  service  supplier  ofone  Party,  through  presence  of  natural  persons  of  a  Party 
in  the  territory  of  the  other  Party. 


For  the  purposes  of  this  Chapter. 

A.        "measures  by  a  Party"  means  measures  taken  by: 

(1)  central,  regional  or  local  governments  and  authorities;  and 

Cii)    non-governmental  bodies  in  the  exercise  of  powers  delegated  by  central, 
regional  or  local  governments  or  authorities; 

In  fulfilling  its  obligations  and  commitments  under  this  Chapter,  each  Party  shall 
take  such  reasonable  measures  as  may  be  available  to  it  to  ensure  their  observance 
by  regional  and  local  governments  and  authorities  and  non-governmental  bodies 
within  its  territory, 

B  "services"  includes  an>'  service  in  any  sector  except  services  supplied  in  the  exercise 
of  governmental  authority, 

C.  "a  service  supplied  in  the  exercise  of  governmental  authority"  means  any  service 
which  is  supplied  neither  on  a  commercial  basis,  nor  in  competition  with  one  or 
more  service  suppliers. 


^ 
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Artide  2 
Most-Favored-Nation  Treatment 

1.  V^  reject  to  any  measure  covered  by  this  Chapter,  each  Party  shaD  accord  immediately 
and  unconditionally  to  services  and  service  suppliers  of  the  other  Party  treatment  no  less 
fiivorable  than  that  it  accords  to  like  services  and  service  suppliers  of  way  other  country. 

2.  A  Party  may  maintain  a  measure  inconsistent  with  paragraph  1  provided  that  such  a  measure 
is  listed  in  Listing  of  Artide  2  Exemptions  in  Annex  G. 

3.  The  proviaons  of  this  Chapter  shall  not  be  so  construed  as  to  prevent  dther  Party  from 
conferring  or  according  advantages  to  aci^acent  countries  in  order  to  facilitate  exchanges 
limited  to  contiguous  frontier  zones  of  services  that  are  both  locally  produced  and 
consumed 


ArtideS 
Economic  Integration 

This  Chapter  shall  not  apply  to  advantages  accorded  by  either  Party  by  virtue  of  such 
Party's  membership  in,  or  having  entered  into,  an  agreement  liberalizing  trade  in  services 
between  or  among  the  parties  to  such  an  agreement,  provided  that  such  an  agreement: 

A.  has  substantial  sectoral  coverage,'  and 

B.  provides  for  the  absence  or  elimination  of  substantially  all  discrimination,  in  the 
sense  of  Article  7,  between  or  among  the  parties,  in  the  sectors  covered  under 
subparagraph  (A),  through; 

i)         elimination  of  existing  discriminatory  measures,  and/or 
ii)        prohibition  of  new  or  more  discriminatory  measures, 
either  at  the  entry  irtto  force  of  that  agreement  or  on  the  basis  of  a  reasortable  time- 
frame, except  for  measures  permitted  under  Artides  1. 2,  and  3  of  Chapter  VIl. 

A  service  supplier  of  any  Party  that  is  a  juridical  person  constituted  under  the  laws  of  a  party 
to  an  agreement  referred  to  in  paragraph  1  shall  be  entitled  to  treatment  granted  under  such 
agreement,  provided  that  it  engages  in  substantive  business  operations  in  the  territory  of  the 
parties  to  such  agreement. 


This  condition  is  understood  in  temis  of  number  of  sectors,  volume  of  trade  affected  and 
modes  of  supply.  In  order  to  meet  this  condition,  agreements  should  not  proxidc  for  the  a  priori 
exclusion  of  any  niode  of  supply . 
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Artide  4 
Domestic  R^alatkm 

1.  In  sectors  where  specific  commitments  are  undertaken,  each  Party  shall  ensure  tfait  all 
measures  of  general  application  affecting  trade  in  services  are  admiiustered  in  a  reasonable, 
objective  and  impartial  manner. 

2.  A.        Each  Party  shall  maimain  or  institute  as  soon  as  practicable  judicial,  arbitral  or 

administrative  tribunals  or  procedures  which  provide,  at  the  request  of  an  affected 
service  supplier,  for  the  prompt  review  oC  axKi  where  justified,  appropriate  remedies 
for,  administrative  decisions  affecting  trade  in  services.  Where  such  procedures  are 
not  independent  of  the  agency  entrusted  with  the  administrative  decision  concerned, 
the  Party  shall  ensure  that  the  procedures  in  fact  provide  for  an  objective  and 
impartial  review. 

B.  The  provdsions  of  subparagraph  A  shall  not  be  construed  to  require  a  Party  to 
institute  such  tribunals  or  procedures  where  this  would  be  inconsistent  with  its 
constitutional  structure  or  the  nature  of  its  legal  system. 

3 .  Where  authorization  is  required  for  the  supply  of  a  service  on  which  a  specific  commitment 
has  been  made,  the  competent  authorities  of  a  Party  shall,  within  a  reasonable  period  of  time 
after  the  submission  of  an  application  considered  complete  under  domestic  laws  and 
regulations,  inform  the  applicant  of  the  decision  concerning  the  application.  At  the  request 
of  the  applicant,  the  competent  authorities  of  the  Party  shall  provide,  without  undue  dday, 
information  concerning  the  status  of  the  application. 

4.  A.        The  Party  shall  not  apply  licensing  and  qualification  requirements  and  technical 

standards  that  nullify  or  impair  such  specific  commitments  in  a  manner  which; 

(i)        does  not  comply  with  the  following  criteria; 

(a)  such  requirements  or  standards  shall  be  based  on  objective  arui 
transparent  criteria,  such  as  competence  and  the  ability  to  supply  the 
service; 

(b)  such  requirements  or  standards  shall  not  be  more  burdensome  than 
necessary  to  ensure  the  quality  of  the  service, 

(c)  in  the  case  of  licensing  procedures,  the>'  shall  not  in  themsdves  be 
a  restriction  on  the  supply  of  the  service 
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(ii)       could  not  reasonably  have  been  expected  of  that  Party  at  the  time  the 
specific  comnutments  in  those  sectors  were  oiade. 

In  determining  whether  a  Party  is  in  conformity  with  the  obligation  under  sub- 
paragraph 4.A,  account  diall  be  taken  of  international  standards  of  relevant 
international  organizations'  applied  by  that  Party. 


In  sectors  where  specific  commitments  r^arding  professional  services  are  undertaken,  each 
Party  shall  provide  for  adequate  procedures  to  verify  the  ccnnpetenceof  profesaonals  of  the 
other  Party. 


Articles 
~  Monopolies  and  Exclusive  Service  Suppliers 

Each  Party  shall  ensure  that  any  monopoly  supplier  of  a  service  in  its  territory  does  not,  in 
the  supply  of  the  monopoly  service  in  the  relevant  roaiicet,  act  in  a  manner  inconsistent  with 
that  Party's  obligations  under  Article  2  and  specific  commitments. 

Where  a  Party's  monopoly  supplier  competes,  either  direcdy  ot  through  an  affiliated 
company,  in  the  supply  of  a  service  outside  the  scope  of  its  monopoly  rights  and  which  is 
subject  to  that  Party's  specific  commitments,  the  Party  shall  ensure  that  such  a  supplier  does 
not  abuse  its  monopoly  position  to  act  in  its  territory  in  a  manner  irKX>nsistent  with  such 
commitments. 

The  provisions  of  this  Article  shall  also  apply  to  cases  of  exclusive  service  suppliers,  where 
a  Party,  formally  or  in  efFea,  (a)  authorizes  or  establishes  a  small  number  of  service 
suppliers  and  (6)  substantially  prevents  competition  among  those  suppliers  in  its  territory. 


The  term  "relevant  international  organizations"  refers  to  international  bodies  whose 
membership  is  open  to  the  rclcN-ant  bodies  of  at  least  all  Members  of  the  WTO. 

^37- 


J^ 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  Jime  12,  2001  /  Presidential  Documents 


31467 


Artide6 
Market  Access 

1.  With  respect  to  market  access  through  the  modes  of  supply  identified  in  Article  I,  each 
Party  shall  accord  services  and  semce  supphers  of  the  other  Party  treatment  no  less 
fitvorable  than  that  provided  for  under  the  terms,  limitations  and  conditions  agreed  and 
^ledfied  in  its  Schedule  in  Annex  G.*  . 

2.  In  sectors  where  market-access  commitments  are  undertaken,  the  measures  which  a  Party 
shall  not  maintain  or  adopt  either  on  the  baas  of  a  regional  subdivision  or  on  the  basis  of 
its  entire  territory,  unless  otherwise  specified  in  its  Schedule,  are  defined  as: 

A.  limitations  on  the  number  of  service  suppUers  whether  in  the  form  of  numerical 
quotas,  monopolies,  exclusive  service  suppUers  or  the  requirements  of  an  economic 
needs  test; 

B.  limitations  on  the  total  value  of  service  transactions  or  assets  in  the  form  of 
numerical  quotas  or  the  requiremem  of  an  economic  needs  test, 

C  limitations  on  the  total  number  of  ser\-ice  operations  or  on  the  total  quantity  of 
service  output  expressed  in  terms  of  designated  numerical  units  in  the  form  of 
quotas  or  the  requirement  of  an  economic  needs  test,' 

D.  limitations  on  the  total  number  of  natural  persons  that  may  be  employed  in  a 
particular  seivice  sector  or  that  a  service  supplier  may  employ  and  who  are 
necessary  for,  and  directly  related  to,  the  supply  of  a  specific  service  in  the  form  of 
numerical  quotas  or  the  requirement  of  an  economic  needs  test; 

E.  measures  which  restrict  or  require  specific  types  of  legal  entity  or  joint  venture 
through  which  a  service  supplier  may  supply  a  service,  and 


^  If  a  Party  undertakes  a  market-access  conunitment  in  relation  to  the  supply  of  a  service 
through  the  mode  of  supply  referred  to  in  subparagraph  2(A)  of  Article  I  and  if  the  cross-border 
mo\'enKnt  of  capital  is  an  essential  part  of  the  service  itself,  that  Part)'  is  thereb>'  conunitted  to  allow  such 
mo\-cment  of  capital    If  a  Party  undertakes  a  market-access  commitment  in  relation  to  the  supply  of  a 
scn-ice  through  the  mode  of  supply  referred  to  in  subparagraph  2(C)  of  Article  1,  it  is  thereby  commined 
to  allow  related  transfers  of  capital  into  its  territory. 

Subparagraph  2(C)  docs  not  cover  measures  of  a  Party  which  limit  mputs  for  the  supply  of 


sen  ices. 
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F.  liniitationsoD  the  partidpationoffordgncaphal  in  tenns  of  maxinuun  percentage 
limit  on  fordgn  shareholding  or  the  total  value  of  individual  or  aggregate  foreign 
investment. 


Article? 
National  Treatment 

1.  In  the  sectors  inscribed  in  its  Schedule  in  Annex  G,  and  subject  to  any  conditions  and 
qualifications  s^  out  therdn,  each  Party  shall  accord  to  services  and  service  suppliers  of  the 
other  Party,  in  respect  of  all  measures  affecting  the  supply  of  services,  treatment  no  less 
favorable  than  that  it  accords  to  its  own  like  services  and  service  suppliers.' 

2.  A  Party  may  meet  the  requirement  of  paragraph  1  by  according  to  s«vices  and  service 
suppliers  of  the  other  Party,  either  formally  identical  treatment  or  formally  different 
treatment  to  that  it  accords  to  its  own  like  services  and  service  suppliers. 

3 .  Formally  identical  or  formally  different  treatment  shall  be  considered  to  be  less  favorable  if 
it  modifies  the  conditions  of  competition  in  favor  of  services  or  service  suppliers  of  the  Party 
compared  to  like  services  or  service  suppliers  of  the  other  Party. 


Article  8 
Additional  Commitments 

The  Parties  may  negotiate  commitments  with  respect  to  measures  affecting  trade  in  services  not 
subject  to  scheduling  under  Articles  6  or  7,  including  those  regarding  qualifications,  standards  or 
licensing  matters   Such  commitments  shall  be  inscribed  in  a  Party's  Schedule. 


Article  9 
Schedules  of  Specific  Commitments 

Each  Party  shall  set  out  in  Annex  G  the  specific  commitments  it  undertakes  under  Articles 
6  and  7  of  this  Chapter.  With  respect  to  sectors  where  such  commitments  are  undertaken, 
such  Annex  shall  specify: 

A.        terms,  limitations  and  conditions  on  market  access; 


Specific  commitments  assumed  under  this  Article  shall  not  be  construed  to  require  either 
Part>  to  compensate  for  any  inherent  competitive  disadvantages  which  result  firom  the  foreign  character  of 
the  relevant  services  or  service  supplier 
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B.  conditions  and  qualifications  on  national  treatment; 

C.  undertakings  rdattng  to  additional  commitments; 

D.  where  appropriate  the  time-fiame  for  implementation  of  such  commitments;  and 

E.  the  date  ofentry  into  force  of  such  commitments. 

2.  Measures  inconsistent  with  both  Articles  6  and  7  shall  be  inscribed  in  the  column  relating 
to  Article  6.  In  this  case  the  inscription  will  be  considered  to  provide  a  condition  or 
qualification  to  Article  7  as  well. 

3.  Schedules  of  specific  commitments  shall  be  annexed  to  this  Chapter  and  shall  form  an 
integral  part  thereof  - 


Article  10 
Denial  of  Benefits 

A  Party  may  deny  the  benefits  of  this  Chapter: 

1 .  to  the  supply  of  a  service,  if  it  establishes  that  the  service  is  suppUed  fi-om  or  in  the  territory 
of  anon-Party, 

2.  in  the  case  of  the  supply  of  a  maritime  transport  service,  if  applicable,  if  it  establishes  that 
the  service  is  supplied: 

A.  by  a  vessel  r^stered  under  the  laws  of  a  non-Party,  and 

B.  by  a  person  which  operates  and/or  uses  the  \*essd  in  whole  or  in  part  but  which  is 
of  anon-Party, 

3.  to  a  service  supplier  that  is  a  juridical  person,  if  it  establishes  that  it  is  not  a  service  supplier 
ofthe  other  Party. 


Article  11 
Definitions 

For  the  purpose  of  this  Chapter  and  Annex  G: 

1.         "measure"  means  any  measure  by  a  Party,  whether  in  the  form  of  a  law,  regulation,  rule, 
procedure,  decision,  administrative  action,  or  any  other  form. 
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"supply  of  a  service*  includes  tbc  production,  distribution,  marketing,  sale  and  delivery  of 
a  service; 

"measures  by  a  Party  affecting  trade  in  services"  include  measures  in  respect  of 

A.  the  purchase,  payment  or  use  of  a  service; 

B.  the  access  to  and  use  of;  in  connection  with  the  supply  of  a  service,  services  w^ch 
are  required  by  a  Party  to  be  offered  to  the  public  generally; 

C.  the  presence,  incliKling  commercial  presence,  of  persons  of  a  Party  for  the  supply 
of  a  service  in  the  territory  of  another  Party; 

"commercial  presence"  means  any  type  of  business  or  profesaonal  establishment,  including 
through 

A.  the  constitution,  acquisition  or  maintenance  of  a  juridical  person,  or 

B.  the  creation  or  maintenance  of  a  branch  or  a  representative  office, 
within  the  territory  of  a  Party  for  the  purpose  of  supplying  a  service; 
"seaor"  of  a  service  means, 

A.  with  reference  to  a  specific  commitment,  one  or  more,  or  all,  subsectors  of  that 
service,  as  specified  in  a  Party's  Schedule, 

B.  otherwise,  the  whole  of  that  service  sector,  including  all  of  its  subsectors; 

"service  of  the  other  Party"  means  a  service  which  is  supplied, 

A.  from  or  in  the  territory  of  that  other  Party,  or  in  the  case  of  maritime  transport,  by 
a  vessel  registered  under  the  laws  of  that  other  Party,  or  by  a  person  of  that  other 
Party  which  supplies  the  service  through  the  operation  of  a  vessel  and/or  its  use  in 
whole  or  in  part,  or 


B. 


in  the  case  of  the  supply  of  a  service  through  commercial  presence  or  through  the 
presence  of  natural  persons,  by  a  service  supplier  of  that  other  Part)-, 


7.         "service  supplier"  means  any  person  that  supplies  a  service,^ 


VvhcTc  the  service  is  not  supplied  directly  by  a  juridical  person  but  through  other  forms  of 
commercial  presence  such  as  a  branch  or  a  representative  office,  the  service  supphcr  (i  e  the  juridical 
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8.  "monopoly  supplier  of  a  service"  means  any  person,  public  or  private,  wiuch  in  the  relevant 
market  of  the  territory  of  a  Party  is  authorized  or  ^tablished  formally  or  in  effect  by  that 
Party  as  the  s(4e  suppUer  of  that  service; 

9.  "service'consumer"  means  any  person  that  recdves  or  uses  a  service; 

10.  "person"  means  either  a  natural  person  or  a  juridical  person; 

11.  "natural  person  of  the  other  Party"  means  a  natural  person  v^  resides  in  the  territory  of 
that  other  Party,  and  w^o  under  the  law  of  that  other  Party: 

A.  is  a  national  of  that  other  Party;  or 

B .  has  the  right  of  permanent  residence  in  that  other  Party,  in  the  case  of  a  Party  which: 

i)         does  not  have  nationals,  or 

ii)        accords  substantially  the  same  treatment  to  its  permanent  residents  as  it  does 
to  its  nationals  in  respect  of  measures  affecting  trade  in  services, 

12.  "juridical  person"  means  any  legal  entity  duly  constituted  or  otherwise  organized  under 
applicable  law,  whether  for  profit  or  otherwise,  and  whether  privately-owned  or 
governmentally-owned,  including  any  corporation,  trust,  partnership,  joint  venture,  sole 
proprietorship  or  association, 

13.  "juridical  person  of  the  other  Party"  means  a  juridical  person  which  is  either: 

A.        constituted  or  otherwise  organized  under  the  law  of  the  other  Party,  and  is  engaged 
in  substantive  business  operations  in  the  territory  of  that  Party;  or 

B         in  the  case  of  the  supply  of  a  service  through  commercial  presence,  owned  or 
controlled  by: 

i)  natural  persons  of  that  Party,  or 

ii)        juridical  persons  of  that  other  Party  identified  under  subparagraph  (i); 


person)  shall,  nonetheless,  through  such  presence  be  accorded  the  treatment  provided  for  senice  suppliers 
under  this  Chapter   Such  treatment  shall  be  extended  to  the  presence  through  which  the  senicc  is 
supplied  and  need  not  be  extended  to  any  other  parts  of  the  supplier  located  outside  the  territory  where  the 
service  is  supplied 
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14.       a  juridical  person  is: 


B. 


C. 


"owned"  by  persons  of  a  Party  if  more  than  50  per  cent  of  the  equity  interest  in  it 
is  beneficially  owned  by  persons  of  that  Party; 

"controlled"  by  persons  of  a  Party  if  such  persons  have  the  power  to  name  a 
majority  of  its  directors  or  otherwise  to  legafly  direct  its  actions; 

"affiliated"  with  another  person  when  it  controls,  or  is  controlled  by,  that  other 
person;  or  when  it  and  the  other  person  are  both  controlled  by  the  same  person; 


IS. 


"company"  means  any  entity  constituted  or  organized  under  applicable  law,  whether  or  not 
for  profit,  and  whether  privately  or  govemmentally  owned  or  controlled,  and  includes  a 
corporation,  trust,  partnership,  sole  proprietorship,  branch,  joint  venture,  association,  or 
other  organization; 


16.       "enterprise"  means  a  company. 
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ANNEXE 

ANNEX  ON  FINANCIAL  SERVICES,  ANNEX  ON  MOVEMENT 

OF  NATURAL  PERSONS,  ANNEX  ON  TELECOMMUNICATIONS, 

AND  TELECOMMUNICATIONS  REFERENCE  PAPER 


Annex  on  Financial  Services  - 

The  Parties  agree  that  the  Annex  on  Financial  Ser>nces  to  the  WTO  Agreement  on  Trade  in  Services 
(GATS)  is  herd)y  incorporated  into  this  Agreement  by  reference,  mutatis  mutandis,  as  if  its 
provisions  were  fLiUy  set  forth  herein,  with  the  exceptions  of  Paragraph  3  and  Paragraph  4  of  such 
Annex  which  shall  not  be  so  incorporated. 

For  greater  clarity,  the  Parties  understand  that: 

1 .  References  in  the  Annex  on  Financial  Services  to  the  GATS  to  "Member"  and  "Members" 
shall  mean  "Party"  and  "Parties,"  respectively,  in  this  Agreement;  and 

2.  References  in  the  Annex  on  Finaiwial  Services  to  the  GATS  to  Article  1  of  the  GATS  shall 
mean  Article  1  of  Chapter  III  of  this  Agreement. 


Annex  on  Movement  of  Natural  Persons 


V 


The  Parties  agree  that  the  Annex  on  the  Movement  of  Natural  Persons  to  the  WTO  Agreement  on 
Trade  in  Services  (GATS)  is  hereby  incorporated  into  this  Agreement  by  reference,  mutatis 
mutandis,  as  if  its  provisions  were  fiiUy  set  forth  herein. 

For  greater  clarity,  the  Parties  understand  that: 

1 .  References  in  the  Annex  on  the  Movement  of  Natural  Persons  to  the  GATS  to  "Member" 
and  "Members"  shall  mean  "Party"  and  "Parties,"  respective!)',  in  this  Agreement, 

2.  References  in  the  Annex  on  the  Movement  of  Natural  Persons  to  the  GATS  to  the 
"Agreement"  shall  mean  Chapter  III  of  this  Agreement;  and 

3.  References  in  the  Annex  on  the  Movement  of  Natural  Persons  to  the  GATS  to  "Parts  III 
and  IV  of  the  Agreement"  shall  mean  Articles  5,  6,  7  and  8  of  Chapter  III  of  this 
Agreement. 

Annex  on  Telecommunications 

The  Parties  agree  that  the  Annex  on  Telecommunications  to  the  WTO  Agreement  on  Trade  in 
Services  (GATS)  is  hereby  incorporated  into  this  Agreement  by  reference,  mutatis  mutandis,  as  if 
its  provisions  were  fiiliy  set  forth  herein,  with  the  exceptions  of  Paragraph  6  and  Paragraph  7  of 
such  Annex  which  shall  not  be  so  incorporated. 
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For  greater  clarity,  the  Parties  understand  that  references  in  the  Annex  on  Tdeconununications  to 
the  GATS  to  "Member"  and  "MenAers"  shall  mean  "Pai^"  and  "Parties,"  re^)ectively,  in  this 
Agreement. 

TdecommnDications  Reference  Paper 

The  Parties  agree  that  the  Tdccomiminications  Reference  Paper  ("Reference  Paper")  to  the  WTO 
Agreement  on  Trade  in  Services  (GATS),  as  contained  in  the  attadiment  to  WTO  document 
GATS/SC/90/Suppl.2,  is  herd>y  incorporated  imo  this  Agreement  by  reference,  mutatis  mutandis, 
as  if  its  provisions  were  fully  set  forth  herdn. 

For  greater  clarity,  the  Parties  understand  that  references  in  such  Reference  Paper  to  "Member"  and 
"Members"  shall  mean  "Party"  and  "Parties,"  respectivdy.  in  this  Agreement. 
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ANNEXG 


UNITED  STATES 


Listing  of  Artide  2  Exemptions 


The  United  States'  listing  of  Article  2  Exemptions  is  the  authentic  List  of  Article  n 
(MFN)  Exemptions  of  the  United  States  of  America  to  the  WTO  General  Agreement  on 
Trade  in  Services  ("GATS"),  as  amended  from  time  to  time. 


Schedule  of  Specific  Commitments  of  Trade  in  Services 

Except  as  provided  in  paragraph  2,  the  Schedule  of  the  United  States  is  the  authentic 
Schedule  of  Specific  Commitments  of  the  United  States  of  America  to  the  WTO  General 
Agreement  on  Trade  in  Services  C'GATS"),  as  amended  from  time  to  time. 

With  respect  to  the  financial  services  described  in  subparagraphs  (x)  and  (xi)  of 
paragraph  5(a)  of  the  GATS  Annex  on  Rnancial  Services,  as  incorporated  into  this 
>^eement  by  reference,  the  Schedule  of  the  United  Sutes  is  the  authentic  Schedule  of 
Specific  Commitments  of  the  United  States  of  America  to  the  WTO  GATS,  as  amended 
from  time  to  time,  with  the  following  nwdifications: 

A.  with  respect  to  mode  1 )  (cross-border  trade),  the  United  States  shall  be  unbound 
for  the  market  access  column; 

B.  with  respect  to  mode  3)  (conrnierdal  presence),  only  the  establishment  of 
representative  offices  shall  be  permitted. 
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CHAPTER  IV 
DEVELOPMENT  OF  INVESTMENT  RELATIONS 


Article  1 
Definitions 

For  the  puipose  of  this  Chapter,  Annex  H,  the  exchanged  letters  on  Investment  Licensing  Regime, 
and,  with  respect  to  a  covered  investment,  Articles  1  and  4  of  Chapter  VII: 

1 .  "investment"  means  every  kind  of  investment  in  the  territory  of  a  Party  owned  or  controlled 
directly  or  indirectly  by  nationals  or  companies  of  the  other  Party,  and  includes  investment 
consisting  or  taking  the  form  of 

A.  a  company  or  enterprise; 

B.  shares,  stock,  and  other  forms  of  equity  participation,  and  bonds,  debentures,  and 
other  forms  of  dd)t  interests,  in  a  company; 

C.  contractual  rights,  such  as  under  turnkey,  construction  or  management  contracts, 
production  or  revenue  sharing  contracts,  concessions,  or  other  similar  contracts; 

D.  tangible  property,  including  real  property,  and  intangible  property,  including  rights, 
such  as  leases,  mortgages,  liens  and  pledges; 

E.  intellectual  property,  including  copyrights  and  related  rights,  trademarks,  patents, 
layout  designs  (topographies)  of  integrated  circuits,  encrypted  program-carrying 
satellite  signals,  confidential  information  (trade  secrets),  industrial  designs  and  rights 
in  plant  varieties,  and 

F.  rights  conferred  pursuant  to  law,  such  as  licenses  and  permits; 

2.  "company"  means  any  entity  constituted  or  organized  under  applicable  law,  whether  or  not 
for  profit,  and  whether  privately  or  govemmentally  owned  or  controlled,  and  includes  a 
corporation,  trust,  partnership,  sole  proprietorship,  branch,  joint  venture,  association,  or 
other  organization, 

3.  "company  of  a  Party"  means  a  company  constituted  or  organized  under  the  laws  of  that 
Party; 

4.  "covered  investment"  means  an  investment  of  a  national  or  company  of  a  Party  in  the 
territory  of  the  other  Party, 
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5.  "state  enterprise"  means  a  company  owned,  or  controlled  through  ownership  interests,  by 
a  Party; 

6.  "investment  authorization"  means  an  authorization  granted  by  the  foreign  investment 
authority  of  a  Party  to  a  covered  investment  or  a  national  or  company  of  the  other  Party; 

7.  "investment  agreement"  means  a  written  agreement  between  the  national  authorities  of  a 
Party  and  a  covered  investment  or  a  national  or  company  of  the  other  Party  that  0)  grants 
righte  with  respect  to  natural  resources  or  other  assets  controlled  by  the  national  authorities 
and  (ii)  the  investment,  national  or  company  relies  upon  in  establishing  or  acquiring  a 
covered  investment; 

8.  "UNCITRAL  Arbitration  Rules"  means  the  arbitration  rules  of  the  United  Nations 
Commission  on  International  Trade  Law; 

9.  "national"  of  a  Party  means  a  natural  person  who  is  a  national  of  a  Party  under  its  applicable 
law; 

10.  an  "investment  dispute"  is  a  dispute  between  a  Party  and  a  national  or  company  of  the 
other  Party  arising  out  of  or  relating  to  an  investment  authorization,  an  investment 
agreement  or  an  alleged  breach  of  any  right  conferred,  created  or  recognized  by  this 
Chapter,  Annex  H,  the  exchanged  letters  on  Investment  Licensing  Regime,  and  Articles  1 
and  4  of  Chapter  VII  with  respect  to  a  covered  investment; 

1 1 .  "non-discriminatory"  treatment  means  treatment  that  is  at  least  as  favorable  as  the  better  of 
national  treatment  or  most  favored  nation  treatment, 

12.  "ICSID  Convention"  means  the  Convention  on  the  Settlement  of  Investment  Disputes 
between  States  and  Nationals  of  Other  States,  done  at  Washington,  March  18,  1965;  and 

1 3 .  "Centre"  means  the  International  Centre  for  Settlement  of  Investment  Disputes  Established 
by  the  ICSID  Convention. 


Article  2 
National  Treatment  and  Most-Favored  Nation  Treatment 

With  respect  to  the  establishment,  acquisition,  expansion,  management,  conduct,  operation 
and  sale  or  other  disposition  of  covered  investments,  each  Party  shall  accord  treatment  no 
less  favorable  than  that  it  accords,  in  like  situations,  to  investments  in  its  territory  of  its  own 
nationals  or  companies  (hereinafter  "national  treatment")  or  to  investments  in  its  territory 
of  nationals  or  companies  of  a  third  country  (hereinafter  "most  favored  nation  treatment'), 
whichever  is  most  favorable  (hereinafter  "national  and  most  favored  nation  treatment") 


^« 
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Each  Party  shall  ensure  that  its  state  enterprises,  in  the  provision  of  thdr  goods  or  services, 
accord  national  and  most  favored  nation  treatment  to  covered  investments,  subject  to  the 
provisions  of  paragraph  4.3  of  Annex  H. 

A.  A  Party  may  adopt  or  maintain  exceptions  to  the  obligations  of  paragraph  1  in  the 
sectors  or  with  respect  to  the  matters  specified  in  Annex  H  to  this  Agreement.  In 
adopting  such  an  exception,  a  Party  may  not  require  the  (fivestment,  in  whole  or  in 
part,  of  covered  investments  existing  at  the  time  the  exception  becomes  effective. 

B.  The  obligations  of  paragraph  1  do  not  apply  to  procedures  provided  in  muhilateTal 
agreements  concluded  under  the  auspices  of  the  World  Intellectual  Property 
Organization  relating  to  the  acquisition  or  maintenance  of  intellectual  property 
rights. 


Article  3 
General  Standard  of  Treatment 

Each  Party  shall  at  all  times  accord  to  covered  investments  feir  and  equitable  treatment  and 
full  protection  and  security,  and  shall  in  no  case  accord  treatment  less  favorable  than  that 
required  by  applicable  rules  of  customary  international  law. 

Each  Party  shall  in  no  way  impair  by  unreasonable  and  discriminatory  measures  the 
management,  conduct,  operation  and  sale  or  other  disposition  of  covered  investments 


Article  4 
Dispute  Settlement 

Each  Party  shall  provide  companies  and  nationals  of  the  other  Party  with  an  effective  means 
of  asserting  claims  and  enforcing  rights  with  respect  to  covered  investments. 

In  the  event  of  an  investment  dispute,  the  parties  to  the  dispute  should  attempt  to  resolve 
the  dispute  through  consultation  and  negotiation,  which  may  include  the  use  of  non-binding 
third-party  procedures  Subject  to  paragraph  3  of  this  Article,  if  the  dispute  has  not  been 
resolved  through  consultation  and  negotiations,  a  national  or  company  of  one  Party  that  is 
a  party  to  an  investment  dispute  may  submit  the  dispute  for  resolution  under  one  of  the 
following  alternatives: 

A         to  the  competent  courts  or  adminisu-ative  tribunals  of  the  Party  in  the  territory  of 
which  the  covered  investment  has  been  made,  or 
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B.  inaccord&ncewithany  appGcable,  previously  agreeddispute-settlement  procedures, 
ex 

C.  in  accordance  with  the  tenns  of  paragraph  3. 

A.  Provided  that  the  national  or  company  concented  has  not  submitted  the  dispute  for 
resolution  under  sub-paragraph  2.  A  or  B,  and  that  ninety  days  have  elapsed  from  the 
date  on  whidi  the  dispute  arose,  the  national  or  company  concerned  may  submit  the 
dispute  for  settlement  by  binding  arbitration: 

0)        to  the  Centre,  ifboth  Parties  are  members  of  the  ICSID  Convention  and  the 
,         Centre  is  available;  or 
00       to  the  Additional  Facility  of  the  Centre,  if  the  Additional  Facility  is  available; 

or 
(m)      in  accordance  with  the  UNCITRAL  Arbitration  Rules;  or 
(w)      if  agreed  by  both  parties  to  the  dispute,  to  any  other  arbitration  institution 
or  in  accordance  with  any  other  arbitration  rules. 

B.  A  national  or  company,  notwithstanding  that  it  may  have  submitted  a  dispute  to 
binding  arbitration  under  sub-paragraph  3. A,  may  seek  interim  injunctive  relief,  not 
involving  the  payment  of  damages,  before  the  judicial  or  administrative  tribunals  of 
a  Party,  prior  to  the  institution  of  the  arbitral  proceeding  or  during  the  proceeding, 
for  the  preservation  of  ri^its  and  interests. 

Each  Party  herd)y  consents  to  the  submission  of  any  investment  dispute  for  settlement  by 
binding  arbitration  in  accordaiKc  with  the  choice  of  the  national  or  company  under  sub- 
paragraph 3.  A(i),  (ii),  (iii)  or  the  mutual  agreement  of  both  parties  to  the  dispute  under  sub- 
paragraph 3.  A(iv).  This  consent  and  the  submission  of  the  dispute  by  a  national  or  company 
under  sub-paragraph  3  A  shall  satisfy  the  requirement  of 

A.  Article  II  of  the  United  Nations  Convention  on  the  Recognition  and  Enforcement 
of  Foreign  Arbitral  Awards,  done  at  New  York,  June  10,  1958,  for  an  "agreanent 
in  writing,"  and 

B.  Chapter  II  of  the  ICSID  Convention  (Jurisdiction  of  the  Centre)  and  the  Additional 
Facility  Rules  for  written  consent  of  the  parties  to  the  dispute. 

Any  arbitration  under  sub-paragr^>h  3.ACii),  (i>0  "id  (iv)  shall  be  held  in  a  state  that  is  a 
party  to  the  United  Nations  Convention  on  the  Recognition  and  Enforcement  of  Foreign 
Arbitral  Awards,  done  at  New  York,  June  10,  1958. 

Any  arbitral  award  rendered  pursuant  to  this  Chapter  shall  be  final  and  binding  on  the 
parties  to  the  dispute   Each  Party  shall  carry  out  v^thout  delay  the  provisions  of  any 
such  award  and  provide  in  its  territory  for  the  enforcement  of  such  award    Each  Party's 
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enforcement  of  an  arbitral  award  issued  in  its  territory  shaD  be  governed  by  its  national 
law. 

7.         In  any  (voceeding  involving  an  investment  dispute,  a  Party  shall  not  assert,  as  a  defensie, 
counterclaim,  right  of  set-off.  or  for  any  other  reason,  that  indemnification  or  other 
compensation  for  all  or  part  of  the  alleged  damages  has  been  received  or  will  be  received 
pursuant  to  an  insurance  (M- guarantee  contract 

&.         For  the  purposes  of  this  Article  and  of  Article  2S(2Xb)  of  the  ICSID  Convention  with 
respect  to  a  covered  investment,  a  company  of  a  Party  that,  immediatdy  before  the 
occurrence  of  the  event  or  events  giving  rise  to  an  investment  dispute,  was  a  covered 
investment,  shall  be  treated  as  a  company  of  the  other  Party. 


Article  5 
Transparency 

Each  Party  shall  ensure  that  its  laws,  regulations  and  administrative  procedures  of  general 
application  that  pertain  to  or  affect  investments,  investment  agreements,  and  investment 
authorizations  are  promptly  published  or  otherwise  made  publicly  available. 


Article  6 
Special  Formalities 

This  Chapter  shall  not  preclude  a  Party  from  prescribing  special  formalities  in  connection  with 
covered  investments,  such  as  a  requirement  that  such  investments  be  legally  constituted  under  the 
laws  and  regulations  of  that  Party,  or  a  requirement  that  transfers  of  currency  or  other  monetary 
instruments  be  reported,  provided  that  such  formalities  shall  not  impair  the  substance  of  any  of  the 
rights  set  forth  in  this  Chapter,  Annex  H,  the  exchanged  letters  on  Investment  Licensing  Regime, 
and,  with  respect  to  a  covered  investment.  Articles  1  and  4  of  Chapter  VII. 


Article? 
Technology  Transfer 

Neither  Party  shall  mandate  or  enforce,  as  a  condition  for  the  establishment,  acquisition, 
expansion,  management,  conduct  or  operation  of  a  covered  investment,  any  requirement 
(including  any  commitment  or  undertaking  in  connection  with  the  receipt  of  a  government 
permission  or  authorization)  to  transfer  technology,  a  production  process  or  other  proprietary 
knowledge  except: 

I  when  applying  generally  applicable  environmental  laws  that  are  consistent  with  the 
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proviaons  of  tUs  Agreement;  or 

pursuant  to  an  order,  commitment  or  undertaking  that  is  enforced  by  a  court, 
administrative  tribunal  or  competition  authority  to  remedy  an  alleged  or  adjudicated 
violation  of  con^>etition  laws. 


3. 


Articles 
Entry,  Sojourn  and  Employment  of  Aliens 

Each  Party  shall  permit  nationals  and  companies  of  the  other  Party  to  transfer  employees 
of  any  nationality,  subject  to  the  Party's  laws  relating  to  the  entry  and  sojourn  of  aliens, 
to  thdr  operations  in  the  territory  of  the  Party  in  the  event  that  those  employees  are 
executives  or  managers  or  possess  specialized  knowledge  relating  to  those  operations. 

Ea:ch  Party  shall  permit  nationals  arxl  companies  of  the  other  Party  to  engage,  within  the 
territory  of  that  Party,  top  managerial  personnel  of  their  choice,  regardless  of  nationality, 
subject  to  the  Party's  laws  relating  to  the  entry  i^nd  sojourn  of  aliens. 

The  foregoing  paragraphs  shall  not  preclude  a  Party  from  applying  its  labor  laws,  so  long 
as  they  do  not  impair  the  substance  of  the  rights  granted  under  this  Article. 


Article  9 
^  Preservation  of  Rights 

This  Chapter,  Annex  H,  the  exchanged  letters  on  Investment  Licensing  Regime,  and,  with  respect 
to  a  covered  investment.  Articles  1  and  4  of  Chapter  VII,  shall  not  derogate  from  any  of  the 
following  that  entitle  covej;ed  investments  in  like  situations  to  treatment  more  favorable  than  that 
accorded  herein: 

1 .  taws,  regulations  and  administrative  procedures,  or  administrative  or  adjudicator)'  decisions 
of  a  Party, 

2.  international  legal  obligations;  or, 

3.  obligations  assumed  by  a  Party,  including  those  contained  in  an  investment  agreement  or 
investment  authorization. 


Article  10 
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Expropriations  and  Compensation  for  War  Damages 

1.  Neither  Party  shall  expropriate  or  nationalize  investments  either  directly  or  indirectly 
through  measures  tantamount  to  expropriation  or  nationalization  ("expropriation")  except 
for  a  public  purpose;  in  a  non-discriminatory  manner;  upon  payment  of  prompt,  adequate 
and  effective  compensation;  and  in  accordance  with  due  process  of  law  and  the  general 
principles  of  treatment  provided  for  in  Article  3.  Compensation  shall  be  equivalent  to  the 
fair  niarket  value  of  the  expropriated  investment  immediatdy  before  the  expropriatory 
action  was  taken;  be  paid  without  dday;  inchide  interest  at  a  commerdally  reasonable  rate 
from  the  date  of  expropriation;  be  fiilly  realizable;  and  be  freely  transferable  at  the  prevafling 
market  rate  of  exchange  on  the  date  of  expropriation.  The  fair  market  value  shall  not 
reflect  any  change  in  value  occurring  because  the  expropriatory  action  had  become  known 
before  the  date  of  expropriation 

2.  Each  Party  shall  accord  national  and  most  favored  nation  treatment  to  covered  investments 
as  regards  any  measure  relating  to  losses  that  investments  suffer  in  its  territory  owing  to  war 
or  other  armed  conflict,  revohition,  state  of  national  emei^gency.  insurrection,  civil 
disturbance,  or  similar  events. 

3.  Each  Party  shall  accord  restitution,  or  pay  compensation  in  accordance  with  paragraph  1, 
in  the  event  that  covered  investments  suffer  from  losses  in  its  territory,  owing  to  war  or 
other  armed  conflict,  revolution,  stite  of  national  emergency,  insurrection,  civil  disturbance, 
or  similar  events,  that  result  from: 

A.  requisitioning  of  all  or  part  of  such  investments  by  the  Party's  forces  or  authorities, 
or 

B.  destruction  of  all  or  part  of  such  investments  by  the  Party's  forces  or  authorities  that 
was  not  required  by  the  necessity  of  the  atuation. 


Article  11 
Trade  -Related  Investment  Measures 

Subject  to  the  provisions  of  paragraph  2,  neither  Party  shall  apply  any  trade-related 
investment  measures  (TRIMs)  which  are  inconsistent  with  the  Agreement  on  Trade- 
Related  Investment  Measures  of  the  WTO.  The  illustrative  list  of  TRIMs  set  forth  in  the 
WTO  Agreement  on  TRIMs  ("the  List")  is  contained  in  Annex  I  of  this  Agreement 
TRIMs  contained  on  the  List  will  be  considered  inconsistent  with  this  Article  regardless 
of  whether  they  are  imposed  in  laws,  regulations,  or  as  conditions  for  individual 
investment  contracts  or  licenses. 
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The  Parties  agree  to  eliminate  all  TRIMs  (including  those  contained  in  laws,  regulations, 
contracts  or  licenses)  which  fall  uiKier  sub-paragn^hs  2(A)  (trade  balancing 
requirements)  and  2(B)  (foreign  exchange  controls  on  imports)  of  the  List  by  the  time 
this  Agreement  enters  into  force.  Vietnam  shall  dinunate  aD  other  TRJMs  no  later  than 
five  years  after  the  date  of  entiy  into  force  of  the  Agreement,  or  the  date  required  under 
the  terms  and  conditions  of  Vietnam's  accesaon  to  the  WTO,  whichever  occurs  first. 


Article  12 
Application  to  State  Enterprises 

A  Party's  obligations  shall  apply  to  a  state  enterprise  in  the  exercise  of  any  regulatory, 
administrative  or  other  governmental  authority  delegated  to  it  by  that  Party. 


Article  13 
Future  Negotiation  of  BQateral  Investment  Treaty 

The  Parties  will  endeavor  to  negotiate  a  bilateral  investment  treaty  in  good  faith  within  a  reasonable 
period  of  time. 


Article  14 
Application  to  Covered  Investments 

The  provisions  of  this  Chapter,  Annex  H,  the  exchanged  letters  on  Investment  Licensing  Regime, 
and  Articles  1  and  4  of  Chapter  VII  shall  apply  to  covered  investments  existing  at  the  time  of  entry 
into  force  as  well  as  to  those  established  or  acquired  thereafter. 


Article  15 
Denial  of  Benefits 

Each  Party  reserves  the  right  to  deny  to  a  company  of  the  other  Party  the  benefits  of  this 
Chapter  and  Chapter  V  of  this  Agreement  if  nationals  of  a  third  country  own  or  control  the 
company  and 

1.  the  denying  Party  does  not  maintain  normal  economic  relations  with  the  third  country,  or 

2.  the  company  has  no  substantial  business  activities  in  the  territory  of  the  Party  under 
whose  laws  it  is  constituted  or  organized. 
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ANNEX H 


VIETNAM 


In  accordance  with  the  proviaons  in  Article  2  of  Chapter  IV.  the  Government  of  the  Socialist 
Republic  of  Vietnam  reserves  the  right  to  adopt  or  maintain  excq)tions  to  national  treatment  in  the 
following  sectors  and  matters: 

1.  Vietnam  may  adopt  or  maintain  exceptions  to  the  obligation  to  accord  national  treatment 
to  covered  investments  in  the  sectors  or  with  respect  to  the  matters  specified  below; 

Broadcasting,  tdevison;  production,  publication  and  distribution  of  cultural 
products;  investment  in  insurance;  baiddng;  brokerage,  dealership  in  securities  and 
currency  values,  and  other  related  services;  mineral  exploration  and  exploitation, 
construction,  installation,  operation  and  maintenance  of  telecommunication  facility, 
construction  and  operation  of  inland  water,  sea  and  air  ports;  cargo  and  passenger 
transportation  by  railway,  airway,  road,  sea  and  inland  water-way  transportation; 
fishing  and  fish  catching;  real  estate  business. 

2.  Sectors  in  which  Vietnam  may  require  that  an  investment  project  be  in  conjunaion  with  the 
development  of  local  raw  material  sources: 

Processing  of  paper,  vegetable  oil,  milk,  cane  sugar,  wood  processing  (except  for 
projects  using  imported  wood). 

Such  requirements  for  the  development  of  local  raw  material  sources  in  the  above 
sectors  may  be  maintained  for  up  to  5  years  fi-om  the  entry  into  force  of  this  Agreement. 

3.  Sectors  in  which  Vietnam  may  require  that  an  investment  project  export  at  least  80%  of 
products: 

Cement  production,  paints  and  construction  paints,  toiletry  tiles  and  ceramics; 
PVC  and  other  plastics;  footwear,  clothing;  construction  steel;  detergent 
powder;  tires  and  inner  tubes  for  automobile  and  motor  bikes;  NPK  fertilizer; 
alcoholic  products,  tobacco,  papers  (including  printing,  and  writing  paper, 
photocopy). 

Such  requirements  for  exporting  at  least  80%  of  products  in  the  above  sectors 
may  be  maintained  for  up  to  7  years  fi-om  the  entry  into  force  of  this  Agreement. 

4.  Except  as  otherwise  provided  in  this  Paragraph  (including  sub-paragraphs  4.1-4.6),  the 
following  exceptions  to  national  treatment  shall  be  applied  to  a  covered  investment  of  a 
national  or  company  of  the  United  States  in  all  sectors,  including  but  not  limited  to  those 
sectors  listed  in  paragraphs  1 ,  2  and  3  of  this  Annex: 
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4. 1  Requirements  on  investment  capital: 

(a)  After  the  entry  into  force  of  this  Agreement,  nationals  or  con^)anies  of  the 
United  States  shall  be  allowed  to  contribute,  increase  and  reinvest  capital  in  any 
curtency,  including  Vietnamese  curtency  originating  from  any  lawfiil  activity  in 
Vietnam. 

(b)  The  following  requirements  may  be  maintained  for  up  to  3  years  from  the  entry 
into  force  of  this  Agreement: 

(i)        Nationals  or  companies  of  the  United  States  must  contribute  at  least  30% 
of  the  legal  capital  of  a  joint  venture  unless  a  lower  contribution  is 
approved  by  the  investment  licensing  agencies; 

(ii)        The  legal  capital  of  a  U.S. -owned  enterprise  shall  not  be  less  than  30%  of 
investment  capital  unless  a  lower  proportion  is  approved  by  the 
investment  licensing  agencies; 

(iii)       A  national  or  company  of  the  United  States  that  is  a  party  to  a  joint 

venture  with  a  Vietnamese  national  or  company  shall  give  a  right  of  first 
refusal  to  the  Vietnamese  party  with  respect  to  the  transfer  of  an  interest 
in  the  joint  venture.  An  enterprise  in  Vietnam  that  is  1 00%  owned  by 
US  nationals  or  companies  shall  give  a  right  of  first  refiisal  to 
Vietnamese  nationals  or  companies  with  respect  to  the  transfer  of  any 
interest  in  the  enterprise    In  any  such  case,  the  right  of  first  refiisal  may 
be  exercised  only  if  the  offer  of  the  Vietnamese  national  or  company  is 
the  same  in  all  material  terms  with  an  offer  received  from  any  third  party, 
including  with  respect  to  purchase  price,  timing  and  method  of  payment. 
Any  such  transfer  shall  require  the  approval  of  the  investment  licensing 
agencies,  and 

(iv)  Nationals  or  companies  of  the  United  States  are  not  yet  allowed  to  establish 
a  joint  stock  company.  An  enterprise  in  Vietnam  that  is  invested  or  owned 
by  U.  S  nationals  or  companies  may  not  issue  bonds  or  shares  to  the  public 
in  Vietnam. 

(c)  Nationals  and  companies  of  the  United  States  shall  not  be  permitted  to  acquire  more 
^  than  30%  of  the  shares  of  an  equitized  State  enterprise. 

4.2  Organization  and  management  of  joint  ventures: 

Vietnam  may  maintain  the  following  requirements  for  up  to  3  years  from  the  entry  into  force 
of  this  Agreement; 
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(a)  The  General  Director  or  First  Deputy  General  Director  must  be  Vietnamese 
citizens;  and 

(b)  A  limited  number  of  the  most  important  matters  wfaidi  rdate  to  the  organization  and 
operation  of  the  enterprise,  comfvising  the  af^intment  or  dismissal  of  General 
Director,  First  Deputy  General  Director,  Chief  Accountant;  amendments  of  and 
additions  to  the  charter  of  the  enterprise;  approval  of  final  annual  financial 
statements  and  finandal  statement  of  capital  construction;  and  loan  for  investment 
shall  be  decided  on  the  basis  of  consensus. 


4.3  Prices  and  fees  ofsome  goods  and  services  under  the  State's  control: 

Vietnam  is  in  the  process  of  reforming  its  pricing  system  in  order  to  develop  a 
uniform  set  of  fees  and  prices.  With  a  view  to  creating  a  more  attractive,  non- 
discriminatory business  environment,  Vietnam  shall: 

(a)  upon  the  entry  into  force  of  this  Agreement,  (i)  refhun  fh)m  imposing  new  or  more 
onerous  discriminatory  prices  and  fees;  and  (ii)  eliminate,  discriminatory  prices  and 
fees  for  the  installation  of  telephones,  telecommunications  services  (other  than  the 
subsaiption  charge  for  local  telephone  service),  water,  and  tmjrist  services; 

(b)  within  two  (2)  years  of  the  entry  into  force  of  this  Agreement,  eliminate, 
progressively,  discriminatory  prices  and  fees  for  registration  of  motor  vehicles, 
international  port  charges,  and  for  the  subscription  charge  for  local  telephone 
service,  and 

(c)  within  four  (4)  years  of  the  entry  into  force  of  this  Agreement,  eliminate, 
progressively,  discriminatory  prices  and  fees  for  all  other  goods  and  services 
including,  without  limitation,  electricity  and  air  transport. 

4.4  Government  subsidies  and  supports: 

Government  subsidies  and  supports  granted  to  domestic  enterprises,  which  include  land 
allocation  for  investment  projects,  preferential  credits,  research  and  development  and 
education  assistance  programs  and  other  forms  of  Government  supports,  may  not  be 
made  available  to  nationals  or  companies  of  the  United  States. 

4.5  Ownership,  use  of  land  and  residences: 

(a)  *  Nationals  and  compzmies  of  the  United  States  are  not  allowed  to  own  land  and 
residences    US  investors  are  allowed  only  to  lease  land  for  investment  purposes. 
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(b)       U.S.  enterprises  are  not  yet  allowed  either  to  mortgage  land  use  rights  at  foreign 
credit  institutidns  operating  in  Vietnam  or  to  transfer  land  use  rights  except  for  the 

case  of  transfers  of  invested  assets  assodated  with  the  land  within  the  land  lease 
period. 

4.6  Notwithstanding  the  above  reservations  to  national  treatment  for  the  ownership  and  use  of 
land  and  residences,  Vietnam  shall  create  fevoiable  conditions  in  exercising  the  mortgage 
and  transfer  of  land  use  rights  relating  to  covered  investments  including  the  elimination, 
within  3  years  from  the  entry  into  force  of  this  Agreement,  of  the  restrictions  on  mortgage 
and  transfer  of  land  use  rights  mentioned  in  sub-paragr^h  4.S(b). 


-H4- 


31508  Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001  /  Presidential  Documents 


ANNEXE 


UNITED  STATES 

The  Government  of  the  United  States  of  America  may  adopt  or  maintain  exceptions  to  the 
obligation  to  accord  national  treatment*  to  covered  investments  in  the  sectors  or  with 
respect  to  the  matters  specified  below: 

atomic  energy;  customhouse  brokers^  licenses  for  broadcast,  common  carrier,  or 
aeronautical  radio  stations;  CX)MSAT;  subsidies  or  grants,  including 
govenmient-supported  loans,  guarantees  and  insurance;  landing  of 
submarine  cables,  and  state  and  local  measures  as  to  which  the  United  States  may 
adopt  or  maintain  exceptions  to  national  treatment  under  any  of  its  bilateral 
investment  treaties  signed  between  1  January  199S,  and  the  date  of  entry  into  force 
of  this  Agreement. 

Most  favored  nation  treatment  shall  be  accorded  in  the  sectors  and  matters  indicated 
above. 

The  Goverrmient  of  the  United  States  of  America  may  adopt  or  maintain  excqitions  to 
the  obligation  to  accord  national  and  most  favored  nation  treatment  to  covered 
investments  in  the  sectors  or  with  respect  to  the  matters  specified  below: 

fisheries;  air  and  maritime  transport,  and  related  activities;  banking,  insurance, 
securities,  and  other  financial  services;  leasing  of  minerals  and  pipeline  rights- 
of-way  on  government  lands,  and  one-way  satellite  transmissions  of  direct-to- 
home  (DTH)  and  direct  broadcast  satellite  (DBS)  television  services  and  of 
digital  audio  services. 


®With  respect  to  the  treatment  accorded  by  a  State,  Territory  or  Possession  of  the 
United  States,  national  treatment  means  treatment  no  less  favorable  than  the  treatment  accorded 
therdjy,  in  like  situations,  to  investments  of  nationals  of  the  United  States  resident  in,  and 
companies  legally  Constituted  under  the  laws  and  regulations  of  other  States,  Territories  or 
Possessions  of  the  United  States 
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ANNEX  I 

TRIMS  -  Illustrative  List 

TRIMs  that  are  inconastent  with  the  obligation  of  national  treatment  provided  for  in 
paragraph  4  of  Article  III  of  GATT  1 994  include  those  v^ch  are  mandatory  or  enforceable 
under  domestic  law  or  under  administrative  rulings,  or  compliance  with  which  is  necessary 
to  obtain  an  advantage,  and  which  require: 

A.  the  purchase  or  use  by  an  enterprise  of  products  of  domestic  origin  or  fi'om  any 
domestic  source,  whether  specified  in  terms  of  particular  products,  in  terms  of 
volume  or  value  of  local  products,  or  in  terms  of  a  proportion  of  volume  or  value 
of  its  local  production,  or 

B.  that  an  enterprise's  purchases  or  use  of  imported  products  be  limited  to  an  amount 
related  to  the  volume  or  value  of  local  products  that  it  exports. 

TRIMs  that  are  inconsistent  with  the  obligation  of  general  elimination  of  quantitative 
restrictions  provided  for  in  paragraph  1  of  Article  XI  of  GATT  1994  include  those  which 
are  mandatory  or  enforceable  under  domestic  law  or  under  administrative  rulings,  or 
compliance  with  which  is  necessary  to  obtain  an  advantage,  and  which  restrict: 

A.  the  importation  by  an  enterprise  of  products  used  in  or  related  to  its  local 
production,  generally  or  to  an  amount  related  to  the  volume  or  value  of  local 
production  that  it  exports, 

B.  the  importation  by  an  enterprise  of  products  used  in  or  related  to  its  local 
production  by  restricting  its  access  to  foreign  exchange  to  an  amount  related  to  the 
foreign  exchange  inflows  attributable  to  the  enterprise,  or 

C.  the  exportation  or  sale  for  export  by  an  enterprise  of  produas,  whether  specified  in 
terms  of  particular  products,  in  terms  of  volume  or  value  of  products,  or  in  terms 
of  a  proportion  of  volume  or  value  of  its  local  production. 
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CHAPTER  V 

BUSINESS  FACILITATION 

Article  I 

To  facilitate  business  activity,  and  subject  to  the  provisions  of  Chapters  I  (including 
Annexes  A,  B,  C,  D  and  E),  III  (including  Annexes  F  and  G)  and  IV  Onctuding  Annexes 
H  and  I)  of  this  Agreement,  each  Party  shall: 

A.        permit  nationals  and  companies  of  the  other  Party  to  in^)ort  and  use,  in 

accordance  with  normal  commercial  practices,  office  and  other  equipment,  such 
as  typewriters,  photocopiers,  computers  and  fecsimile  machines  in  connection 
with  the  conduct  of  their  activities  in  the  territory  of  such  Party, 


B. 


G 


^ 


subject  to  its  laws  and  procedures  governing  immigration  and  foreign  missions, 
permit,  on  a  nondiscriminatory  basis  and  at  market  prices,  nationals  and 
companies  of  the  other  Party  access  to  and  use  of  office  space  and  living 
accommodations;  _ 

subject  to  its  laws,  regulations  and  {M^ocedures  governing  immigration  and 
foreign  missions,  permit  nationals  and  companies  of  the  other  Party  to  engage 
agents,  consuhants  and  distributors  of  either  Party,  on  prices  and  terms  mutually 
agreed  between  the  parties,  for  their  production  and  covered  investments; 

permit  nationals  and  companies  of  the  other  Party  to  advertise  their  products  and 
services  (i)  through  direct  agreement  with  the  advertising  media,  induding 
television,  radio,  print  and  billboard,  and  (ii)  by  direct  mail,  including  the  use  of 
enclosed  envelopes  and  cards  pre-addressed  to  that  national  or  company; 

encourage  direct  contact,  and  permit  direct  sales,  between  nationals  and 
companies  of  the  other  Party  and  end-users  and  other  customers  of  their  goods 
and  services,  and  encourage  direct  contacts  with  agencies  and  organizations 
whose  decisions  will  affect  potential  sales; 

permit  nationals  and  companies  of  the  other  Party  to  conduct  market  studies, 
either  directly  or  by  contract,  within  its  territory; 

permit  nationals  and  companies  of  the  other  Party  to  stock  an  adequate  supply  of 
samples  and  replacement  parts  for  after-sales  service  for  covered  investment 
products;  and 


H.        provide  non-discriminatory  access  to  govemmentally-provided  products  and 
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services,  induding  public  utilities,  to  natibnals  and  companies  of  the  other  Party 
at  &ir  and  equitable  prices  (and  in  no  event  at  prices  greater  than  those  charged 
to  any  nationals  or  companies  of  third  countries  where  such  prices  are  set  or 
controlled  by  the  govemmeot  in  connection  with  the  operation  of  tbdr 
commercial  representations). 

ArtideZ 

For  purposes  of  this  Ch^ter,  the  term  "nondiscrinunatory"  means  treatment  that  is  at 
least  as  &vorable  as  the  better  of  national  treatment  or  most  favored  naticMi  treatment. 

ArtideS 

In  case  of  conflict  between  any  provision  of  this  Chapter  and  any  provision  of  Chapters  I 
(induding  Annexes  A,  B,  C,  D  and  E),  in  (induding  Annexes  F  and  G)  and  IV 
(including  Annexes  H  and  I),  the  provision  of  the  Chapters  I,  III  and  IV  shall  control  to 
the  extent  of  the  conflict. 


\ 
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CHAPTER  VI 

TRANSPARENCY-RELATED  PROVISIONS  AND  RIGHT  TO  APPEAL 

Article  I 

Each  Party  shall  publish  on  a  regular  and  prompt  basis  all  laws,  regulations  and 
administrative  procedures  of  general  application  pertuning  to  any  matter  covered  by  this 
Agfeement.  Publication  of  such  information  and  measures  will  be  in  a  manner  which 
enables  governmental  agencies,  enterprises  and  persons  engaged  in  commercial  activity  to 
become  acquainted  with  them  before  they  come  into  effect  and  to  apply  them  in  accordance 
with  their  terms.  Each  such  publication  shall  include  the  effective  date  of  the  measure,  the 
products  (by  tariff  line)  or  services  affected  by  the  measure,  and  all  authorities  that  must 
approve  or  be  consulted  in  the  implementation  of  the  measure,  and  provide  a  contact  point 
within  each  authority  from  which  relevant  information  can  be  obtained. 

Article! 

Each  Party  shall  provide  nationals  and  companies  of  the  other  Party  with  access  to  data  on 
the  national  economy  and  individual  sectors,  including  information  on  foreign  trade.  The 
provisions  of  this  paragraph  and  the  preceding  paragraph  do  not  require  disclosure  of 
confidential  information  which  would  impede  law  enforcement  or  otherwise  be  contrary  to 
the  public  interest,  or  would  prejudice  the  legitimate  commercial  interests  of  particular 
enterprises,  public  or  private.  For  the  purposes  of  this  Agreement,  confidential  information 
that  would  prejudice  the  legitimate  commercial  interests  of  particular  enterprises  means 
specific  information  concerning  the  importation  of  a  product  that  would  have  a  significant 
adverse  effect  on  the  price  or  quantity  available  of  such  product,  but  shall  not  include 
information  required  to  be  disclosed  under  the  agreements  administered  by  the  WTO 

Article  3 

Each  Party  shall  allow,  to  the  extent  possible,  the  other  Party  and  its  nationals  the 
opportunity  to  comment  on  the  formulation  of  laws,  regulations  and  administrative 
procedures  of  general  application  that  may  affect  the  conduct  of  business  activities 
covered  by  this  Agreement. 

Article  4 

All  laws,  regulations  and  administrative  procedures  of  general  application  referred  to  in 
paragraph  1  of  this  Article  that  are  not  published  and  readily  available  to  other  governments 
and  persons  engaged  in  commercial  activities  as  of  the  date  of  signature  of  this  Agreement 
will  be  made  public  and  readily  and  quickly  available.  Only  laws,  regulations  and 
administrative  procedures  of  general  application  that  are  published  and  readily  available  to 
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Other  govenunents  and  persons  engaged  in  commercial  activity  will  be  enforced  and 
enforceable. 

Articles 

The  Parties  shall  have  or  designate  an  official  journal  or  journals  and  all  measures  of  general 
application  shall  be  published  in  such  journals.  The  Parties  wfll  publish  such  journals  on  a 
regular  basis  and  make  copies  of  them  readily  available  to  the  public. 

Article  6 

The  Parties  shall  administer,  in  a  uniform,  impartial  and  reasonable  manner  all  their 
respective  laws,  regulations  and  administrative  procedures  of  general  ^plication  of  all  the 
types  described  in  paragraph  1  of  this  Article. 

Article? 

The  Parties  will  maintain  administrative  and  judicial  tribunals  and  procedures  for  the 
purpose,  inter  alia,  of  the  prompt  review  and  correction  (upon  the  request  of  an  affected  ~~ 

person)  of  administrative  action  relating  to  matters  covered  by  this  Agreement  These 
procedures  shall  include  the  opportunity  for  appeal,  without  penalty,  by  persons  affected  by 
the  relevant  decision.  If  the  initial  right  of  appeal  is  to  an  administrative  body,  there  shall  -^ 

also  be  the  opportunity  for  appeal  of  the  decision  to  a  judicial  body.  Notice  of  the  decision 
on  appeal  shall  be  ^ven  to  the  appellant  and  the  reasons  for  such  decision  shall  be  provided 
in  writing.  The  appellant  shall  also  be  informed  of  the  right  to  any  further  appeal. 

Articles 

The  Parties  shall  ensure  that  all  import  licensing  procedures,  both  automatic  and 
non-automatic,  are  implemented  in  a  transparent  and  predictable  manner,  and  in 
accordance  with  the  standards  of  the  WTO  Agreement  on  In^rt  Licensing 
Procedures. 


^ 
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CHAPTER  Vn 


GENERAL  ARTICLES 


Article  1 
Cross-Border  Transactions  and  Transfers 

Unless  otherwise  agreed  between  the  parties  to  such  transactions,  all  cross-border 
commercial  transactions,  and  all  transfers  of  currencies  relating  to  a  covered  irjvestment, 
shall  be  made  in  United  States  dollars  or  any  other  currency  that  may  be  designated  from 
time  to  time  by  the  International  Monetary  Fund  as  being  a  freely  usable  currency. 

In  connection  with  trade  in  products  and  services,  each  Party  shall  grant  to  nationals  and 
companies  of  the  other  Party  the  better  of  most-fiivored-nation  or  national  treatment  with 
respect  to; 

A.  opening  and  maintaining  accounts,  in  both  local  and  foreign  currency,  and  having 
access  to  fiinds  deposited  in  financial  institutions  located  in  the  territory  of  the  Party; 

B.  payments,  remittances  and  transfers  of  currencies  convertible  into  freely  usable 
currency  at  a  market  rate  of  exchange  or  financial  instruments  representative 
thereof,  between  the  territories  of  the  two  Parties,  as  well  as  between  the  territory 
of  that  Party  and  that  of  any  third  country; 

C.  rates  of  exchange  and  related  matters,  including  access  to  freely  usable  currencies. 

Each  Party  shall  grant  to  covered  investments  of  the  other  Party  the  better  of  national  or 
most  favored  nation  treatment  with  respect  to  all  transfers  into  and  out  of  each  Party's 
territory.  Such  transfers  include: 

A.  contributions  to  capital; 

B.  profits,  dividends,  capital  gains,  and  proceeds  from  the  sale  of  all  or  any  part  of  the 
investment  or  from  the  partial  or  complete  liquidation  of  the  investment, 

C.  interest,  royalty  payments,  management  fees,  and  technical  assistance  and  other  fees; 

D.  payments  made  unda  contract,  includii^  a  loan  agreement; 

E.  compensation  pursuant  to  Article  1 0  of  Chapter  IV  and  payments  arising  out  of  an 
investment  dispute. 
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4.  In  all  cases,  treatment  of  cross-border  transactions  and  transfers  will  be  consistent  with  each 
Party's  obligations  to  the  International  Monetary  Fund. 

5.  Each  Party  shall  permit  returns  in  kind  to  be  made  as  authorized  or  specified  in  an 
investment  authorization,  investment  agreement,  or  other  written  agreement  between  the 
Party  and  a  covered  investment  or  a  national  or  company  of  the  other  Party. 

6.  Notwithstanding  paragraphs  1  through  5,  a  Party  may  prevent  a  transfer  through  the 
equitable,  non-discriminatory  and  good  &ith  applications  (including  the  seddng  of 
preliminary  relief  such  as  judicial  injunctions  and  temporary  restraining  orders)  of  its  law 
relating  to: 

A.  bankruptcy,  insolvency  or  the  protection  of  the  rights  of  creditors; 

B.  issuing,  trading  or  dealing  in  securities,  fiitures,  options,  or  derivatives; 

C.  reports  or  records  of  transfers, 

D.  criminal  or  penal  offenses;  or  ■        - 

E.  ensuring  compliance  with  orders  or  judgments  in  judicial  or  administrative 
proceedings. 

I.         The  provisions  of  this  Article  relating  to  financial  transfers  shall  not  preclude: 

"A  a  requirement  that  a  national  or  company  (or  its  covered  investment)  comply  with 

customary  banking  procedures  and  regulations,  provided  that  they  do  not  impair  the 
substance  of  the  rights  granted  under  this  Article; 

B.        prudentialmeasuresinorder  to  protect  the  interests  ofcreditors  and  to  ensure  the 
stability  and  int^rity  of  the  national  financial  system. 


Article!      - 
National  Security 

This  Agreement  shall  not  preclude  a  Party  from  applying  measures  that  it  considers  to  be  necessary 
for  the  protection  of  its  own  essential  security  interests.  Nothing  in  this  Agreement  shall  be 
construed  to  require  either  Party  to  furnish  any  information,  the  disclosure  of  which  it  considers 
contrary  to  its  essential  security  interests. 
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Articles 
General  Exceptions 

Subject  to  the  requirement  that  such  measures  are  not  applied  in  a  manner  \^ch  would 
constitute  a  means  of  arbitrary  or  unjustifiable  discrimination  between  countries  where  like 
conditions  prevail,  or  a  disguised  restriction  on  international  trade,  nothing  in  this 
Agreement  shall  be  construed  to  prohibit  the  adoption  or  enforcement  by  either  Party  of 
measures: 

A.  with  respect  to  Chapter  I,  Trade  in  Goods,  necessary  to  secure  compliance  with 
laws  or  regulations  not  inconsistent  with  the  provdsions  of  this  Agreement,  including 
measures  related  to  the  protection  of  intellectual  property  rights  and  the  prevention 
of  deceptive  practices; 

B.  with  respect  to  Chapter  I,  Trade  in  Goods,  referred  to  in  Article  XX  of  the  GATT 
1994,  or 

C.  with  respect  to  Chapter  III,  Trade  in  Services,  referred  to  in  Article  XIV  of  the 
GATS. 

Nothing  in  this  Agreement  shall  preclude  a  Party  from  applying  its  laws  in  respect  of  foreign 
missions  as  set  forth  in  applicable  legislation. 

Nothing  in  this  Agreement  limits  the  application  of  any  existing  or  future  agreements 
between  the  Parties  on  trade  in  textiles  and  textile  products. 


Article  4 
Taxation 

No  provision  of  this  Agreement  shall  impose  obligations  with  respect  to  tax  matters,  except 
that;  * 

A.  Chapter  1,  other  than  Article  2. 1  of  such  Chapter,  shall  apply  only  to  taxes  other 
than  direct  taxes  as  defined  in  paragraph  3  of  this  Article. 

B.  •     Within  Chapter  IV, 

i)         Articles  4  and  10  1  will  apply  with  respect  to  expropriation;  and 


ii)         Article  4  will  apply  with  respect  to  an  investment  agreement  or  an 
investment  authorization 
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With  respect  to  the  application  of  Chapter  IV,  Article  10.1,  an  investor  that  asserts  that  a 
tax  measure  involves  an  expropriation  may  submit  that  dispute  to  arbitration  pursuant  to 
Chapter  IV,  Article  4.3,  provided  that  the  investor  concerned  has  first  referred  to  the 
competent  tax  authorities  of  both  Parties  the  issue  of  >%4iether  that  tax  measure  involves  an 
expropriation  However,  the  investor  caimot  submit  the  dispute  to  arbitration  if,  within  nine 
months  after  the  date  of  referral,  the  competent  tax  authorities  of  both  Parties  determine 
that  the  tax  measure  does  not  involve  an  expropriation. 

"Direct  taxes"  comprise  all  taxes  on  total  income,  on  total  capital  or  on  elements  of  income 
or  of  capital,  including  taxes  on  gains  from  the  alienation  of  property,  taxes  on  estates, 
inheritances  and  gifts,  and  taxes  on  the  total  amounts  of  wages  or  salaries  paid  by 
ent^rises,  as  well  as  taxes  on  capital  appreciation. 


V 


Article  5 
Consultations 

1  The  Parties  agree  to  consult  periodically  to  review  the  operation  of  this  Agreement 

2.  The  Parties  agree  to  consult  promptly  as  arranged  through  appropriate  channels  at  the 
request  of  either  Party  to  discuss  any  matter  concerning  the  interpretation  or  implementation 
of  this  Agreement  and  other  relevant  aspects  of  the  rdations  between  the  Parties. 

3.  The  Parties  agree  to  establish  a  Joint  Committee  ("Committee")  on  Development  of 
Economic  and  Trade  Relations  between  Vietnam  and  the  United  States  of  America.  The 
Committee's  responsibilities  shall  include  the  following: 

A.        monitoring  and  securing  the  implementation  of  tlus  Agreement  and  making 
recommendatiohs  to  achieve  the  objectives  of  this  Agreement, 


B 


ensuring  that  a  satisfactory  balance  of  concessions  is  maintained  during  the  life  of 
this  Agreement; 

C.  serving  as  the  appropriate  channel  through  which  the  Parties  shall  consult  at  the 
request  of  either  Party  to  discuss  and  resolve  matters  arising  from  interpretation  or 
implementation  of  this  Agreement,  and 

D.  seeking  and  making  proposals  on  the  enhancement  and  diversification  of  economic 
and  trade  relations  between  the  two  countries 

The  Committee  shall  be  co-chaired  by  representatives  of  the  Parties  at  the  ministerial  level, 
and  have  members  who  are  representatives  from  the  relevant  agencies  concerned  with  the 
implementation  of  this  Agreement.  The  Committee  shall  meet  annually  or  at  the  request  of 
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either  Party.  The  location  of  the  meetings  shall  alternate  between  Hanoi  and  Washington 
D.C..  unless  the  Parties  agree  otherwise.  The  organization  and  the  terms  of  reference  of  the 
Committee  shall  be  adopted  by  the  Committee  at  its  first  session. 


Article  6 
Relationship  between  Chapter  IV,  Annex  H,  Exchanged  Letters,  and  Annex  G 

As  to  any  matter  concerning  investment  in  services  not  specified  in  Annex  G,  the  provisions  of 
Annex  H  shjdl  apply.  However,  in  the  event  of  a  conflict  between  a  provision  set  forth  in  Chapter 
IV,  Annex  H,  or  exchanged  letters  on  Investment  Licensing  Regime,  and  a  provision  set  forth  in 
Annex  G,  the  provision  set  forth  in  Annex  G  shall  prevail  to  the  extent  of  the  conflict.  Annex  H  and 
exchanged  letters  on  Investment  Licensing  R^me  shall  not  be  construed  or  applied  in  a  marmer 
that  would  deprive  a  Party  of  rights  provided  under  Annex  G. 


Article? 
'Annexes,  Schedules  and  Exchanged  Letters 

The  Aimexes,  Schedules,  and  the  exchanged  letters  on  Investment  Licensing  Regime  to  this 
Agreement  constitute  an  intend  part  of  this  Agreement. 


Article  8 
Final  Provisions,  Entry  into  Force,  Duration,  Suspension  and  Termination 

1.  This  Agreement  shall  enter  into  force  on  the  day  on  which  the  Parties  have  exchanged 
notifications  that  each  has  completed  the  legal  procedures  necessary  for  this  purpose,  and 
shall  remain  in  force  for  three  years. 

2.  This  Agreement  shall  be  extended  for  successive  terms  of  three  years  if  neither  Party  notifies 
the  other  Party  of  its  intent  to  terminate  this  Agreement  at  least  30  days  before  the  end  of 
a  term. 

3.  If  either  Party  does  not  have  domestic  legal  authority  to  carry  out  its  obligations  under  this 
Agreement,  either  Party  rruy  suspend  application  of  this  Agreement,  or,  with  agreement  of 
the  other  Party,  any  part  of  this  Agreement,  including  MFN  treatment  In  that  event,  the 
Parties  will  seek,  to  the  ftjllest  extent  practicable  under  domestic  law,  to  minimize 
unfavorable  effects  on  existing  trade  relations  between  the  Parties. 

IN  WITNESS   THEREOF,  the  undersigned,   being  duly  authorized  by   their  respective 
Governments,  have  signed  this  Agreement. 
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DONE  at  Washington  D.C.,  in  duplicate,  this  thirteenth  day  of  July  2000,  in  the  Enghsh  and 
Vietnamese  languages,  each  text  being  equally  authentic. 


FOR  THE  GOVERNMENT  OF  THE 
UNITED  STATES  OF  AMERICA: 


FOR  THE  GOVERNMENT  OF  THE 
SOCIALIST  REPUBLIC  OF  VIETNAM: 
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EXECUTIVE  OFFICE  OF  THE   PRESIDENT 

THE   UNITED  STATES  TRADE   REPRESENTATIVE 

WASHINCTOM.    DC.      2050* 


July  13,2000 


The  Honorable  Vu  Khoan 
Minister 

Ministry  of  Trade 
Hanoi,  Vietnam 

'Dear  Minister  Khoan: 

I  have  the  honor  to  confirm  receipt  of  your  letter  dated  July  13, 2000,  regarding  investment 
licensing,  which  reads  as  follows: 

"I  have  the  honor  to  refer  to  the  Agreement  between  the  Socialist  Republic  of 
Vietnam  and  the  United  States  of  America  on  Trade  Relations,  signed  on  July  13, 
2000.  In  this  regard,  1  confirm  the  agreement  between  the  Parties  on  investment 
licensing  regimes  as  follows: 

1 .  Vietnam  may  maintain  the  evaluation  regime  for  investment  licensing  in  the 
following  sectors: 

(a)       Broadcasting  and  television;  production,  publishing  and  distribution  of 
cultural  products;  construction  and  operation  of  sea  port,  river  port, 
airport,  cultural  complex  and  tourist  resorts;  cargo  and  passenger 
transportation  by  road ,  air,  rail,  sea,  inland-waterway;  fishing  and  fish 
catching;  banking;  insurance;  construction,  installation  and  maintenance  of 
telecommunication  facility;  brokerage,  dealership  in  securities  and 
currency  values,  and  other  related  services;  real  estates  business; 
infrastructure  development  projects  for  industrial  parks,  export  processing 
zones  and  high  tech  zones; 

(b)      Projects  in  power,  mineral  exploitation  and  processing,  metallurgy, 

cement,  chemicals,  agriculture  sector  with  investment  capital  of  over  USD 
$40  million.  Vietnam  shall  consider  raising  this  threshold  amount  as  these 
sectors  develop;  and 

(c)       Projects  using  rice-growing  land,  urban  land  of  5  ha  upward  or  other  kinds 
of  land  of  50  ha  upward,  whether  or  not  listed  in  this  Paragraph. 

2.  Vietnam  shall  implement  a  registration  regime  for  investment  licensing,  in  place 
of  the  regime  identified  in  paragraph  1 ,  in  the  following  sectors: 
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The  Honorable  Vu  Khoan 
Page  2  of 4 


(a)  within  2  years  of  enUy  into  force  of  this  Agreement,  apply  a  registration 
regime  for  investment  licensing  in  respect  of  projects  investing  in 
industrial  zones  and  export-processing  zones;  projects  with  e}qx>rt  rate  of 
at  least  50%  of  products;  projects  having  investment  capital  of  up  to  USD 
5  million. 

(b)  within  6  years  of  the  entry  into  force  of  this  Agreement,  aj^ly  a 
registration  regime  for  investment  licensing  in  respect  of  projects  in 
manufacturing  with  investment  capital  of  up  to  USD  20  million. 

(c)  within  9  years  of  the  entry  into  force  of  this  Agreement,  apply  a 
registration  regime  for  investment  licensing  in  respect  to  other  projects, 
except  those  provided  for  in  paragraph  1. 

In  cases  in  which  nationals  or  companies  of  the  United  States  i^'y  for  an 
investment  license  ("license")  for  a  covered  investment,  including  in  the  sectors 
set  forth  in  paragraph  1 ,  the  following  {Movisions  shall  be  qjplied: 

(c)       Nationals  and  companies  of  the  United  States  shall  be  accorded  most-favored  nation 
treatment  in  respect  of  any  requirements  for,  and  in  the  administration  of,  licenses. 

(b)  The  criteria  for  the  granting  or  denial  of  a  license,  and  for  the  imposition 
of  any  conditions  for  such  license,  shall  be  published,  readily 
understandable,  and  no  more  burdensome  than  necessary  to  serve  a 
legitimate  regulatory  interest. 

(c)  The  decision  to  grant  or  deny  a  license  shall  be  nfade  in  conformity  with 
all  of  the  provisions  of  this  Agreement,  including  those  relating  to  the 
maintenance  and  elimination  of  TRIMs  and  the  provisions  of  Annex  H  and 
this  letter. 

(d)  A  decision  denying  an  investment  license  to  nationals  or  companies  of  the 
United  States  shall  be  in  writing  and  set  forth  the  reason  for  the  denial.  A 
national  or  company  of  the  United  States,  if  denied  a  license,  shall  have 
the  right  to  seek  reconsideration  of  such  decision  vwth  the  investment 
licensing  agencies  of  Vietnam  which  shall  issue  a  decision  v^thin  thirty 
(30)  days. 
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(e)        Except  as  otherwise  provided  in  paragraph  1  (a)  of  this  letter,  a  license 
shall  not  be  denied  or  subjected  to  conditions  for  the  purpose  of  (a) 
compelling  a  national  or  company  of  the  United  States  to  select  a 
particular  local  partner  or  to  locate  production  or  other  facilities  in  a 
particular  location;  or  (b)  discouraging  or  prohibiting  investment  in  any 
particular  sector. 

Within  6  years  of  the  entry  into  force  of  the  Agreement,  the 
licensingrequirements  and  procedures  for  investment  in  the  sectors  not  set 
forth  in  paragraph  1  and  which  are  not  yet  subject  to  the  registration 
regime,  shall: 

(a)  be  applied  on  the  basis  of  treatment  no  less  favorable  than  that  accorded  to 
nationals  and  companies  of  Vietnam;  and 

(b)  in  any  case  be  consistent  with  the  provisions  of  the  paragraph  3 . 

The  registration  regime  for  investment  licensing  in  the  sectors  set  forth  in 
paragraph  2  shall  be  provided  for  as  follows: 

(b)  The  registration  procedure  shall  require  only  the  provision  of  basic 
information  concerning  the  investor  and  proposed  investment. 

(c)  Such  registration  shall  be  promptly  approved  and  issued  without 
the  attachment  of  any  conditions  except  as  otherwise  provided  in 
Anne^t  H  and  this  letter. 

(c)       The  national  or  company  of  the  United  States  shall,  except  as 
otherwise  provided  in  Annex  H  and  this  letter,  be  allowed  to 
choose  its  local  partner  (if  any),  the  location  of  its  investment,  the 
form  of  investment,  the  apportionment  of  their  investment  and  to 
decide  all  matters  relating  to  the  operation  of  such  investment, 
consistent  with  generally  applicable  Vietnamese  laws  and 
regulations. 

(d)  In  no  case  shall  the  registration  regime  be  iqjplied  on  a  basis  less 
favorable  than  that  accorded  to  nationals  and  companies  of 
Vietnam  or  of  any  third  country. 
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6.         The  above  provisions  diall  not  preclude  Vietnam  from: 

(a)  prescribing  special  formalities  which  require  a  covered  investment  to  be 
legally  constituted  and  operated  in  compliance  with  the  Vietnamese  laws 
and  regulations,  provided  that  such  formalities  shall  not  impair  the 
substance  of  any  of  the  rights  set  forth  in  this  Agreement,  Annex  H  or  this 
letter;  or 

(b)  maintaining  requirements  on  a  covered  investment  in  accordance 
writh  Annex  H,  this  letter,  and  Article  1 1  of  Chapter  IV  on  TRIMs. 

I  have  the  honor  to  confmn  that  this  letter  shall  form  an  integral  pan  of  the 
Agreement." 

I  have  the  honor  to  confirm  this  agreement  between  the  Parties  regarding  investment 
licensing,  and  that  the  letter  and  this  reply  shall  form  an  integral  part  of  the  Agreement. 

Sincerely, 


rlene  Barshefsky 


^ 


(FR  Doc.  00-r4938 
Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-23-AD;  Amendment 
39-12256;  AD  2001-12-01] 

RIN2120-AA64 

Alrwortttiness  Directives;  The  New 
Piper  Aircraft,  Inc.  Models  PA-46- 
31  OP,  PA-46-350P,  and  PA-46-500TP 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  The  New  Piper 
Aircraft,  Inc.  (Piper)  Models  PA-46- 
310P,  PA-46-350P,  and  PA-46-500TP 
airplanes.  This  AD  requires  you  to 
inspect  the  left  and  right  inboard  flap 
drive  bellcrank  assemblies  to  ensure 
that  the  welding  is  complete  and 
adequate  and  replace  any  assembly  that 
has  incomplete  or  inadequate  welding. 
This  AD  is  the  result  of  reports  of 
several  instances  where  the  bellcrank  in 
the  flap  control  system  failed.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  flap 
drive  bellcrank  assemblies  caused  by 
incorrect  or  inadequate  welding.  Such 
feilure  could  cause  the  inability  to 
control  the  flaps  and  lead  to  reduced  or 
loss  of  control  of  the  airplane. 
DATES:  This  AD  becomes  effective  on 
Jtme  29,  2001. 

The  Director  of  the  Federed  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  June  29,  2001. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  July  27,  2001. 


ADDRESSES:  Submit  comments  in 
triplicate  to  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2001-CE-23-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missoiui  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  The  New 
Piper  Aircraft,  Inc.,  Customer  Services, 
2926  Piper  Drive.  Vero  Beach,  Florida 
32960.  You  may  examine  this 
information  at  FAA,  Central  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2001-CE- 
23-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gunnar  Berg,  Aerospace  Engineer,  FAA, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30349;  telephone:  (770)  703-6074; 
facsimile:  (770)  703-6097;  e-mail 
address:  "Gunnar.Berg@faa.gov". 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  FAA  has  received  reports  of  several 
instances  where  the  bellcrank  in  the  flap 
control  system  failed  on  Piper  Models 
PA-46-310P.  PA^6-350P,  and  PA-46- 
500TP  airplanes.  Investigation  of  these 
instances  reveals  that  the  inboard  flap 
drive  bellcrank  assemblies  could  have 
incomplete  or  inadequate  welding. 
Specifically,  the  welding  may  not 
completely  encompass  the 
circumference  of  the  tube-to-arm  joint  of 
the  assemblies. 

These  flap  drive  bellcrank  assemblies 
incorporate  Piper  part  number  (P/N) 

82905-2  and  P/N  82905-3. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Failure  of  the 
flap  drive  bellcrank  assemblies,  if  not 
detected  and  corrected,  could  cause  the 
inability  to  control  the  flaps  and  lead  to 
reduced  or  loss  of  control  of  the 
airplane. 

Is  there  Service  information  that 
applies  to  this  subject?  Piper  has  issued 
Service  Bulletin  No.  1062,  dated  May 
11,  2001.  This  service  bulletin  includes 
procedures  for  inspecting  the  left  and 
right  inboard  flap  drive  bellcrank 
assemblies  to  ensure  that  the  welding  is 
complete  and  adequate. 

This  service  bulletin  also  specifies 
replacing  any  assembly  that  has 


incomplete  or  inadequate  welding  in 
accordance  with  the  instructions  in  the 
applicable  maintenance  manual. 

The  FAA's  Determination  and  ao 
Explanation  of  the  Provisions  of  This 
AD 

What  has  FAA  decided?  The  FAA  has 
reviewed  all  available  information, 
including  the  service  information 
referenced  above,  and  determined  that: 

— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Piper  Models  PA-46-310P, 
PA-46-350P,  and  PA-46-500TP 
airplanes  of  the  same  type  design; 

— ^the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  does  this  AD  require?  This  AD 
requires  you  to  inspect  the  left  and  right 
inboard  flap  drive  bellcrank  assemblies 
to  ensure  that  the  welding  is  complete 
and  adequate  and  replace  any  assembly 
that  has  incomplete  or  inadequate 
welding. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  imsafe  condition 
described  in  this  docimient  could  result 
in  the  inability  to  control  the  flaps  and 
lead  to  reduced  or  loss  of  control  of  the 
airplane,  FAA  finds  that  notice  and 
opportimity  for  public  prior  comment 
are  impracticable.  Therefore,  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  we  invite  your  comments  on 
the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  number  and  submit  your 
comments  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date  specified 
above.  We  may  amend  this  rule  in  light 
of  conunents  received.  Factual 
information  that  supports  your  ideas 
and  suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether  we 
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need  to  take  additional  rulemaking 
action. 

Are  there  any  specific  portions  of  the 
AD  I  should  pay  attention  to?  The  FAA 
specifically  invites  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  examine  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  docimients, 
in  response  to  the  Presidential 
memorandum  of  June  1,  1998.  That 
memorandum  requires  federal  agencies 
to  communicate  more  clearly  with  the 
public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 


addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-23-AD.'  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  The  FAA  has 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft,  £md  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  tmder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regidations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [AnMndad] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2001-12-01    The  New  Piper  Aircraft,  Inc.: 

Amendment  39-12256;  Docket  No. 
2001-CE-23-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  applies  to  the  following  airplane 
models  and  serial  numbers,  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

PA-46-310P  

PA-4e-350P  

PA-46-500TP  

46-8408001  through  46-8408087,  46-8508001  through  46-8508109,  46-8608001  through  46-8608067, 

ar>d  4608001  through  4608140. 
4622001  through  4622200  and  4636001  through  4636313. 
4697001  through  4697020.  4697023,  4697024.  4697025,  4697027  through  4697037,  4697040  through 

4697052,  4697054,  4697055,  4697058.  and  4697059. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  one  of  the 
affected  airplanes  must  comply  with  this 

AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  flap  drive  bellcrank 
assemblies  caused  by  incorrect  or  inadequate 
welding.  Such  ^lure  could  cause  the 


inability  to  control  the  flaps  and  lead  to 
reduced  or  loss  of  control  of  the  airplane. 

(d)  What  must  I  do  to  address  this 
problem?  To  address  this  problem,  you  must 
accomplish  the  following  actions: 


Action 


Inspect  in  left  and  right  int>oard  flap  drive 
tiellcrank  assemblies,  Piper  part  numt>er  (P/ 
N)  82905-2  and  P/N  82905-3,  to  ensure  that 
the  wekjing  is  complete  and  adequate.  Re- 
place any  assemt>ly  that  has  incomplete  or 
inadequate  wekjing. 

(2)  Do  not  Install  any  inboard  flap  drive 
belk:rank  assembly.  Piper  P/N  82905-2  or  P/ 
N  82905-3,  unless  you  have  ensured  that 
ttie  weMing  is  complete  and  adequate. 


Compliance  time 


Inspect  within  ttie  next  10  hours  time-irvserv- 
ice  (TIS)  after  June  29,  2001  (the  effective 
date  of  this  AD).  Replace  as  necessary 
prior  to  furttrer  flight  after  ttie  inspection 
wtiere  incomplete  or  Inadequate  weldirig  is 
found. 

As  of  June  29.  2001  (the  effective  date  of  this 
AD). 


Procedures 


Inspect  in  accordance  with  Piper  Service  Bul- 
letin No.  1062,  dated  May  11,  2001.  Re- 
place in  accordarKe  with  the  applicat>le 
maintenance  manual,  as  referenced  in  ttie 
service  bulletin. 

Ensure  ttiat  ttie  wekjing  is  complete  and  ade- 
quate In  accordance  with  Piper  Service  Bul- 
letin No.  1062,  dated  May  11,  2001. 


(e)  Ckin  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 


(2)  The  Manager.  Atlanta  Aircraft 
Certification  Office,  approves  your 
alternative.  Send  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 


Manager.  Atlanta  Aircraft  Certification 
Office. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified. 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Rules  and  Regulations 


31527 


altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  You  can  contact  Mr.  Gunnar 
Berg,  Aerospace  Engineer,  FAA,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  Suite  450, 
Atlanta,  Georgia  30349;  telephone:  (770)  703- 
6074;  facsimile:  (770)  703-6097;  e-mail 
address:  "Gunnar.Berg@faa.gov". 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  Use  of  flaps  for  this  flight  is 
prohibited. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Piper  Service  Bulletin  No.  1062,  dated  May 
11,  2001.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  from  The  New  Piper  Aircraft, 
Inc.,  2926  Piper  Drive,  Vero  Beach,  Florida 
32960.  You  can  look  at  copies  at  FAA, 
Central  Region.  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Su^et.  NW.  suite 
700.  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on|une29,  2001. 

Issued  in  Kansas  City,  Missouri,  on  )une  1, 
2001. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  01-14450  Filed  6-11-01;  8:45  am] 
BILUNG  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietration 

14  CFR  Part  39 

[Docket  No.  2001-NM-11fr-AD;  Anwndment 
39-12260;  AD  2001-12-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-200, 747-300,  and 
747SR  Series  Airplanes  Povirered  by 
General  Electric  CF6-45/50  and  Pratt  & 
Whitney  JT9D-70  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747- 
100,  747-200,  747-300,  and  747SR 
series  airplanes  powered  by  General 
Electric  CF6-45/50  and  Pratt  &  Whitney 
JT9D-70  series  engines.  This  action 
requires  a  detailed  visual  inspection  of 
the  outboard  diagonal  brace  for  heat 
damage  and  cracking;  and  follow-on 
repetitive  inspections  or  corrective 
actions,  if  necessary.  This  action  also 
provides  an  optional  terminating  action 
for  the  requirements  of  this  AD.  This 
action  is  necessary  to  detect  and  correct 
heat  damage  to  the  diagonal  brace, 
which  could  cause  cracking  or  fracture 
of  the  diagonal  brace,  and  possible  loss 
of  the  diagonal  brace  load  path  and 
consequent  separation  of  the  strut  and 
engine  from  the  airplane. 
DATES:  Effective  June  27,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  27, 
2001. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  13,2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
118-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-118-AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  iNFORMATKM  CONTACT: 

Tamara  L.  Anderson,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  from  two  operators 
who  found  heat  damage  to  the  forward 
end  of  the  diagonal  brace  on  the 
outboard  struts  of  two  Model  747  series 
airplanes  powered  by  General  Electric 
CF&-50  series  engines.  Both  airplanes 
had  previously  accomplished  the  strut/ 
wing  modification  required  by  AD  95- 
13-07,  amendment  39-9287  (60  FR 
33336,  June  28, 1995),  which  requires 
the  accomplishment  of  Boeing  Alert 
Service  Bulletin  747-54A2158. 

One  operator  reported  that  the  sealant 
backup  plates  were  not  reinstalled 
during  the  accomplishment  of  Boeing 
Alert  Service  Bulletin  747-54A2158.  In 
that  case,  the  airplane  had  accumulated 
approximately  371  flight  cycles  and 
1,781  flight  hours  since  the 
accomplishment  of  the  service  bulletin. 
Another  operator  reported  using  BMS 
5-95  sealant  to  seal  the  area,  instead  of 
using  the  higher  heat-resistant  BMS  5- 
63  sealant.  In  that  case,  the  airplane  had 
accumulated  approximately  591  flight 
cycles  and  2,653  flight  hours  since 
accomplishment  of  the  service  bulletin. 
Further  investigation  revealed  that  the 
use  of  BMS  5-95  sealant  was  specified 
by  Boeing  Alert  Service  Bulletin  747- 
54A2158,  whereas  BMS  5-63  sealant 
was  specified  by  Boeing  Service 
Bulletin  747-54A2117. 

The  manufacturer  reports  that 
operating  temperatures  at  the  firewall 
openings  exceed  the  maximum  service 
temperature  of  BMS  5-95,  which  causes 
that  sealant  to  harden  and  disintegrate 
at  those  operating  temperatures.  Heat 
damage  to  the  diagonal  brace,  if  not 
corrected,  could  result  in  cracking  or 
fracture  of  the  diagonal  brace,  and 
possible  loss  of  the  diagonal  brace  load 
path  and  consequent  separation  of  the 
strut  and  engine  from  the  airplane. 
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The  nacelle  struts  for  General  Electric 
CF6-45  and  Pratt  &  Whitney  JT9l>-70 
series  engines  cire  similar  in  design  to 
the  nacelle  struts  for  General  Electric 
CF6-50  series  engines.  Therefore,  the 
FAA  has  determined  that  airplanes  with 
any  of  these  engines  may  be  subject  to 
the  same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2208,  dated  March  29,  2001,  which 
describes  procediu^s  for  a  detailed 
visual  inspection  of  the  outboard 
diagonal  brace  for  heat  damage  and 
cracking;  and  follow-on  repetitive 
inspections  or  corrective  actions,  if 
necessary.  The  inspection  for  signs  of 
heat  damage  includes  looidng  for 
discoloration  or  changes  in  primer 
color,  and  using  the  primer  color  at  the 
aft  end  of  the  diagonal  brace  as  a 
reference  point.  Corrective  actions 
include  replacing  the  diagonal  brace, 
installing  the  backup  plates,  and 
replacing  the  existing  sealant  with  heat- 
resistant  BMS  5-63  sealant. 
Accomplishment  of  certain  inspections 
of  the  backup  plate  and  diagonal  brace 
and  corrective  actions  if  necessary,  and 
replacement  of  the  sealant  with  heat- 
resistant  sealant  would  constitute 
terminating  action  for  the  repetitive 
inspections. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Model  747-100,  747- 
200,  747-300,  and  747SR  series 
airplanes  powered  by  General  Electric 
CF6-45/50  and  Pratt  &  Whitney  JT9D- 
70  series  engines  of  the  same  type 
design,  this  AD  is  being  issued  to  detect 
and  correct  heat  damage  to  the  diagonal 
brace,  which  could  cause  cracking  or 
fracture  of  the  diagonal  brace,  and 
possible  loss  of  the  diagonal  brace  load 
path  and  consequent  separation  of  the 
strut  and  engine  from  the  airplane.  This 
AD  also  provides  an  optional 
terminating  action  for  the  requirements 
of  this  AD.  This  AD  requires  the 
accomplishment  of  the  actions  specified 
in  this  AD  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A2208,  as 
described  previously,  except  as 
discussed  below. 

Differences  Between  the  Service 
Information  and  This  AD 

Operators  should  note  that,  although 
Model  747-100  series  airplanes  are  not 
listed  in  the  effectivity  of  the  previously 
referenced  service  bulletin,  that  model 
airplane  is  included  in  the  applicability 


of  this  AD.  The  nacelle  struts  of  General 
Electric  CF6-45/50  and  Pratt  &  Whitney 
JT9D-70  series  engines  on  Model  747- 
100  series  airplanes  are  similar  in 
design  to  the  nacelle  struts  on  Model 
747-200,  747-300,  and  747SR  series 
airplanes.  Therefore,  Model  747-100 
-  series  airplanes  may  be  subject  to  the 
same  unsafe  condition  revealed  on 
Model  747-200,  747-300,  and  747SR 
series  airplanes. 

Operators  also  shoidd  note  that  the 
previously  referenced  service  bulletin 
specifies  that  the  manufactiuer  may  be 
contacted  for  disposition  of  certain 
replacement  instructions.  However,  this 
AD  requires  the  accomplishment  of 
such  action  per  a  method  approved  by 
the  FAA,  or  in  accordance  with  data 
meeting  the  type  certificate  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

Interim  Action 

The  FAA  is  considering  further 
rulemaking  action  to  supersede  this  AD 
to  require  removal  of  the  existing 
sealant  and  replacement  with  heat- 
resistant  sealant,  which  would 
constitute  terminating  action  for  the 
repetitive  inspections  required  by  this 
AD  action.  However,  the  planned 
compliance  time  for  these  actions  is 
sufficiently  long  so  that  prior  notice  and 
time  for  public  comment  will  be 
practicable. 

Determination  of  Rale's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  AOORESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-118-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-12-05    Boeing:  Amendment  39-12260. 
Docket  2001-NM-118-AD. 

Applicability:  Model  747-100,  747-200, 
747-300,  and  747SR  series  airplanes, 
certificated  in  any  category,  powered  by 
General  Electric  CF6— 45/50  series  engines,  or 
Pratt  &  Whitney  JT9D-70  series  engines. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  r^ardless  of  whether  it  has  been 
modified,  ahered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  heat  damage  to  the 
diagonal  brace,  which  could  cause  cracking 
or  fracture  of  the  diagonal  brace,  and  possible 
loss  of  the  diagonal  brace  load  path  and 
consequent  separation  of  the  strut  and  engine 
from  the  airplane,  accomplish  the  following: 

Verification 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  do  the  actions  required  by 
paragraph  (a)(l]  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  If  an  operator's  maintenance  records 
verify  that,  during  the  accomplishment  of  AD 
95-13-07,  amendment  39-9287,  the  seal 
backup  plates  were  restored  and  BMS  5-63 
high-temperature  sealant  was  used  in  that 
restoration,  no  further  action  is  required  by 
this  AD. 

(2)  If  an  operator's  maintenance  records  do 
not  verify  that  the  actions  specified  in 
paragraph  (a)(1)  were  accomplished,  do  the 
actions  required  by  paragraph  (b)  of  this  AD. 


Inspections  and  Corrective  Actions 

(b)  Within  90  days  after  the  effective  date 
of  this  AD,  do  the  inspections  and  applicable 
corrective  actions  specified  by  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2208,  dated  March 
29,  2001.  Thereafter,  repteat  the  inspections  at 
intervals  not  to  exceed  6  months,  except  as 
provided  by  paragraph  (c)  of  this  AD. 

Outboard  Strut  Diagonal  Brace 

(1)  Do  a  detailed  visual  inspection  of  the 
forward  20  inches  of  the  outboard  strut 
diagonal  brace,  including  all  areas  of  the 
forward  clevis  lugs  and  brace  body,  for  signs 
of  heat  damage  or  cracks,  per  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If  no  sign  of  heat  damage  or  cracking  fs 
found,  repeat  the  detailed  visual  inspection 
at  intervals  not  to  exceed  6  months  per  the 
service  bulletin,  until  accomplishment  of 
paragraph  (c)  of  this  AD. 

(ii)  If  any  primer  discoloration  is  found, 
before  further  flight,  do  a  non-destructive  test 
(NDT)  inspection  of  the  area  to  determine  if 
the  diagonal  brace  has  heat  damage  per  Part 
1  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(A)  If  no  heat  damage  is  found  during  the 
NDT  inspection,  and  no  cracking  is  found 
during  the  detailed  visual  insp>ection,  repeat 
the  detailed  visual  inspection  specified  by 
paragraph  (b)(1)  of  this  AD  at  intervals  not  to 
exceed  6  months. 

(B)  If  any  heat  damage  is  found  during  the 
NDT  inspection,  or  any  cracking  is  found 
during  the  detailed  visual  inspection,  before 
further  flight,  do  the  action  specified  in 
paragraph  (c)(2)  of  this  AD.  Thereafter,  repeat 
the  detailed  visual  inspection  specified  by 
paragraph  (b)(1)  of  this  AD  at  intervals  not  ta 
exceed  6  months. 

Firewall  Openings  of  the  Strut  Aft  Bulkhead 

(2)  Do  a  detailed  visual  inspection  of  the 
firewall  openings  of  the  strut  aft  bulkhead  to 
verify  installation  of  seal  backup  plates  and 
condition  of  the  sealant  application  per  Part 
1  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(i)  If  no  discrepancy  (including  damaged  or 
missing  seal  backup  plates,  or  damaged  or 
missing  sealant)  is  found,  repeat  the  detailed 
visual  inspection  specified  by  paragraph 
(b)(1)  of  this  AD  at  intervals  not  to  exceed  6 
months. 

(ii)  If  the  seal  backup  plates  are  not 
installed,  before  further  flight,  install  the  seal 
backup  plates  and  apply  heat-resistant 
sealant,  BMS  5-63,  per  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  this  action 
terminates  the  repetitive  inspections  required 
by  this  AD. 

(iii)  If  the  seal  backup  plates  are  installed, 
but  the  sealant  application  is  damaged  or 
missing,  before  further  flight,  remove  any 
existing  sealant  and  apply  heat-resistant 
sealant,  BMS  5-63,  per  Part  3  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  this  action 
terminates  the  repetitive  inspections  required 
by  this  AD. 

Note  2:  Because  it  is  difficult  to  distinguish 
between  BMS  5-95  and  BMS  5-63  sealants. 


removal  and  replacement  of  the  existing 
sealant  is  required  to  ensure  that  the  correct 
heat-resistant  sealant.  BMS  5-63,  is  used. 

Optional  Terminating  Action 

(c)  Accomplishment  of  the  inspections 
required  by  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD  and  the  actions  specified  by 
paragraphs  (c)(1).  (c)(2),  and  (c)(3)  of  this  AD, 
as  applicable,  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(1)  Before  further  flight  following  the 
inspections  required  by  paragraphs  (b)(1)  and 
(b)(2]  of  this  AD,  if  no  cracking  or  heat 
damage  is  found  and  the  seal  backup  plates 
are  installed,  remove  any  existing  sealant  and 
apply  heat-resistant  sealant,  BMS  5-63,  per 
Part  3  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  747-54A2208. 
dated  March  29,  2001. 

(2)  If  any  sign  of  heal  damage  or  cracking 
is  found  during  the  inspections  required  by 
paragraph  (b)  of  this  AD,  before  further  flight, 
do  the  actions  specified  by  either  paragraph 
(c)(2)(i)or(c)(2)(ii)ofthi8AD. 

(i)  Replace  the  diagonal  brace  per  Part  4  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-54A2208,  dated 
March  29,  2001;  or 

(ii)  Repair  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACQ),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  ACQ,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager.  Seattle  ACQ,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

(3)  If  the  seal  back-up  plates  are  missing, 
before  further  flight,  do  the  actions  required 
by  paragraph  (b)(2)(ii)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACQ.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  l>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(0  Except  as  provided  by  paragraph 
(c)(2)(ii)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2208,  dated  March  29. 
2001.  This  incorporation  by  reference  was 
approved  byjhe  Director  of  the  Fe^leral 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
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and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
TransjKirt  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Dale 

(g)  This  amendment  becomes  effective  on 
)une  27.  2001. 

Issued  in  Renton,  Washington,  on  June  4, 
2001. 

Donald  L.  Riggin, 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  01-14533  Filed  6-11-01;  8:45  am) 
BUJNQ  CODE  4910-13-U 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

[SPATS  No.  MT-020-fOR] 

Montana  Regulatory  Program 

AGQICY:  Office  of  Surfece  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  eind  Enforcement  (OSM)  is 
approving  a  proposed  amendment  to  the 
Montana  regulatory  program 
(hereinafter,  the  "Montana  program") 
under  the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Montana  proposed  revisions  to,  and 
additions  of  statutes  about,  the  notice 
requirements  for  alternate  reclamation 
plans;  the  use  of  introduced  species  on 
lands  mined,  disturbed,  or  redisttirbed 
after  May  2, 1978,  and  reseeded  prior  to 
January  1, 1984;  subsidence;  a  definition 
of  operator  for  uranium  mining;  and 
other  editorial  revisions.  Montana 
revised  its  program  to  be  consistent  with 
SMCRA,  provide  additional  safeguards, 
clarify  ambiguities,  and  improve 
operational  efficiency. 
EFFECTIVE  DATE:  June  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  (307)  261-6550, 
Internet  address:  gpadgett@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 
n.  Submission  of  the  Proposed  Amendment 
m.  Director's  Findings 
rV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 


I.  Background  on  the  Montana  Program 

On  April  1, 1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  You  can  find 
backgroimd  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  in  the  April 
1,  1980,  Federal  Re^er  (45  FR  21560). 
You  can  also  find  later  actions 
concerning  Montana's  program  and 
program  amendments  at  30  CFR  926.15, 
926.16,  and  926.30. 

n.  Submission  of  the  Proposed 
Amendment 

By  letters  dated  July  20  and  August 
17,  2000,  Montana  sent  us  an 
amendment  to  its  program 
(Administrative  Record  No.  MT-17-01) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Montana  sent  the  amendment  in 
response  to  a  June  5, 1996,  letter 
(Administrative  Record  No.  MT-17-03) 
that  we  sent  to  Montana  in  accordance 
with  30  CFR  732.17(c)  and  to  present 
changes  made  at  its  own  initiative  by 
the  1997  State  legislature.  The  full  text 
of  this  program  amendment  is  available 
for  you  to  read  at  the  locations  listed 
above  imder  ADDRESSES. 

In  this  amendment.  Montana 
imnecessarily  included  revisions  from 
the  1995  State  legislature  which  OSM 
approved  in  the  January  22, 1999. 
Federal  Register  (64FR3604; 
Administrative  Record  No.  14-13.) 
Those  revisions  are  not  rediscussed  in 
this  rule  notice. 

The  provisions  of  the  Montana  Code 
Annotated  (MCA)  that  Montana 
proposed  to  revise,  or  add,  are:  82-4- 
203(1)  and  (21)(d),  MCA  (Definitions); 
82-4-232(1),  (7)  and  (8),  MCA  (Area 
mining  required-bond-altemative  plan); 
82-4-233(1)  and  (4).  MCA  (Planting  of 
vegetation  following  grading  of 
distiu-bed  area);  82-4-243,  MCA 
(Subsidence);  82-4-253(1),  (2)  and  (3), 
MCA  (Suit  for  damage  to  water  supply); 
and  82-4-254(1),  (2),  (3),  (4)  and  (9), 
MCA  (Violation-Penalty- Waiver). 

We  annoimced  receipt  of  the 
proposed  amendment  in  the  September 
25,  2000,  Federal  Register  (65  FR 
57583).  In  the  same  docimient,  we 
opened  the  public  comment  period  and 
provided  an  opportimity  for  a  public 
hearing  or  meeting  on  the  amendment's 
adequacy  (Administrative  Record  No. 
MT-17-05).  We  did  not  hold  a  public 
hearing  or  meeting  because  no  one 
requested  one.  The  public  comment 
period  ended  on  October  25,  2000. 

During  our  review  of  the  amendment, 
we  identified  one  concern  about  lack  of 
a  definition  of  "permittee"  in  the 
Montana  program.  We  notified  Montana 


of  this  concern  by  letter  dated  December 
4,  2000  (Administrative  Record  No. 
MT-17-06).  Montana  responded  in  a 
letter  dated  December  18,  2000 
(Administrative  Record  No.  MT-17-07), 
that  it  would  not  submit  a  revision  to 
the  amendment  at  this  time.  In  the 
letter,  Montana  stated  that  it  would 
write  a  definition  of  "permittee"  for  the 
State  program  and  submit  it  to  OSM. 

m.  Director's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment. 

1.  Minor  Revisions  to  Montana's 
Statutes 

Montana  proposed  minor  wording, 
editorial,  ptuictuation,  grammatical,  and 
recodification  changes  to  the  following 
previously-approved  statutes.  The 
corresponding  Federal  regulations  or 
SMCRA  provisions  are  listed  in 
parentheses. 

82-4-203,  MCA,  subsection  (1),  (30 
CFR  842.11(e)),  Definitions; 

82-4-232,  MCA,  subsections  (1),  (7) 
and  (8).  (SMCRA  Sections  507(b)(6) 
and  515(b)(3)),  Area  mining 
reqtiire— bond — alternative  plan; 

82-4-253,  MCA,  subsections  (1),  (2) 
and  (3),  (SMCRA  Section  717(a)). 
Suit  for  damage  to  water  supply; 
and 

82-4-254,  MCA,  (1),  (2).  (3)  and  (9), 
(SMCRA  Sec.  518).  Violation- 
penalty — waiver. 

Because  these  changes  are  minor,  we 
find  that  they  will  not  make  Montana's 
statutes  less  stringent  than  SMCRA. 

2.  MCA  82-4-203(21)(d),  Definition  of 
"Operator" 

Montana  proposed  to  expand  the 
definition  of  "operator"  to  include  a 
person  engaged  in  "uranium  mining" 
using  in  situ  methods.  Montana 
currently  applies  its  coal  mining 
regulations  in  the  Administrative  Rules 
of  Montana  (ARM)  26.4,  Subchapter  9, 
to  the  uranium  industry.  However,  there 
is  no  definition  of  what  constitutes  a 
uranium  mining  "operator"  in  ARM.  By 
adding  this  definition,  Montana  is 
adding  clarity  and  consistency  to  the 
State  program. 

There  is  no  Federal  equivalent  statute 
or  rule  to  the  definition  of  a  uranium 
mining  operator,  as  OSM's  regulations 
apply  to  coal  mining  exclusively. 
Therefore,  OSM  finds  that  Montana's 
revised  definition  of  "operator"  is  not 
inconsistent  with  the  requirements  of 
SMCRA,  the  Federal  regulations,  and 
Montana's  currently  approved  program. 
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The  Director  approves  MCA  82-4- 
203(21)(d). 

3.  MCA  82-4-233(1)  and  (4).  Planting  of 
Vegetation  Following  Grading  of 
Disturbed  Area 

At  MCA  82-4-233(1)  and  (4), 
Montana  proposed  to  allow  certain 
lands  (those  mined,  disturbed,  or 
redisturbed  after  May  2,  1978,  and 
seeded  prior  to  January  1,  1984,  with  a 
seed  mix  that  was  approved  by  the 
department,  lands  on  which  the 
reclaimed  vegetation  meets  Montana's 
requirements  and  applicable  State  and 
Federal  seed  and  vegetation  laws  and 
rules)  to  have  introduced  species 
composing  a  major  or  dominant 
component  of  the  reclaimed  vegetation, 
as  introduced  species  were,  at  that  time, 
considered  to  be  desirable  and 
necessary  to  achieve  the  postmining 
land  use. 

Montana's  currently  approved 
program  in  the  Administrative  Rules  of 
Montana  (ARM)  at  26.4.728  and  MCA 
82-4-233  and  82-4-235  contain 
revegetation  requirements  which  are  no 
less  effective  than  the  Federal 
requirements  at  30  CFR  816.111  and  no 
less  stringent  than  the  Federal 
requirements  at  SMCRA  Sec.  515(b)(19). 
Concerning  the  establishment  of  native 
species  on  reclaimed  lands,  Montana's 
approved  program  at  ARM  26.4.728  is 
more  stringent  than  the  Federal 
requirements  as  Montana  requires  that 
the  revegetated  aiea  must  be  composed 
of  "at  least  51%  native  species." 
Montana  is  requesting  the  proposed 
exemption  at  MCA  82-4-233(1)  and  (4) 
from  its  approved  program  to  cover 
lands  disturbed  by  mining  after  May  2, 
1978  and  seeded  prior  to  January  1, 
1984,  when  seed  mixes  recommended 
by  the  State  of  Montana  contained 
highly  competitive  introduced  species 
which  took  over  less-competitive  native 
species  in  the  seed  mix  recommended  at 
that  time. 

In  support  of  the  statutory  revision  to 
provide  an  exception  to  ARM  26.4.728, 
Montana  states  that: 

Much  of  the  land  disturbed  by  mining  after 
May  2,  1978  and  seeded  prior  to  January  1, 
1984  was  reclaimed  and  seeded  with  an 
approved  seed  mix  containing  competitive 
introduced  species.  The  competitive  nature 
of  several  introduced  species  combined  with 
the  reduced  success  of  native  species 
resulted  in  the  vegetation  of  many  reclaimed 
fields  being  dominated  by  introduced 
species.  With  the  advancement  of 
reclamation  techniques  and  the  revision  of 
seed  mixtures,  better  reclamation  and 
revegetation  with  predominantly  native 
species  have  resulted. 

In  order  to  appropriately  address  the 
preponderance  of  introduced  species  in 
many  of  the  earlier  reclaimed  stands,  the 


Department  requested  the  Montana 
Legislature  to  amend  The  Montana  Strip  and 
Underground  Mine  Reclamation"  Act  to 
include  the  use  of  introduced  species  to 
achieve  the  postmine  lands  use,  which  under 
certain  conditions,  may  be  necessary  and  can 
provide  superior  wildlife  habitat  and/or 
livestock  grazing.  This  provision  addresses 
those  fields  that  were  disturbed  after  May  12. 
1978  and  seeded  prior  to  January  1, 1984. 
The  proposed  change  only  addresses  the  use 
of  introduced  species,  all  other  vegetation 
standard  remain  unchanged.  Additionally. 
Montana  requires  that  all  Tields  seeded  after 
January  1, 1984  must  also  meet  the  standard 
of  at  least  51%  native  species  at  the  time  of 
bond  release. 

While  a  reduction  in  the  number  of  native 
species  may  be  realized  in  selected  special 
use  pastures,  vegetative  production  and  cover 
standards  will  be  achieved  prior  to  bond 
release.  These  standards  plus  the  structural 
diversity  apparent  in  these  fields  will  ensure 
the  approved  postmine  land  use  (livestock 
grazing  and  wildlife  habitat)  is  appropriately 
supported  prior  to  final  bond  release.  A 
minor  revision  may  be  necessary  to  approve 
those  changes. 

SMCRA  allows  the  use  of  introduced 
species  in  the  revegetation'  process 
where  desirable  and  necessary  to 
achieve  the  approved  postmining  land 
use  plan.  On  lands  disturbed  by  mining 
after  May  2, 1978  and  seeded  prior  to 
January  1,  1984,  Montana's  approval  of 
the  seed  mixes  indicates  that  Montana 
determined  that  the  introduced  species 
were  desirable  and  necessary  to  achieve 
the  postmining  land  use,  and  allowed 
the  inclusion  of  these  species  in  the 
approved  seed  mix  during  the  early 
1980s.  Although  the  introduced  species 
used  during  the  specified  time  period 
were  unexpectedly  competitive,  as 
compared  with  the  recommended  native 
species  in  the  same  seed  mix,  vegetation 
resulting  from  the  seed  mix  still 
provided  wildlife  habitat  and/or 
livestock  grazing. 

Neither  SMCRA  nor  the  Federal 
regulations  specify  what  percentage  of 
vegetative  cover  for  reclaimed  grazing 
land  or  fish  and  wildlife  should  be 
comprised  of  native  species,  but  rather 
SMCRA  allows  the  use  of  introduced 
species  where  desirable  and  necessary 
to  achieve  the  postmining  land  use. 
Montana  is  docimienting  its  decision 
prior  to  January  1984  (and  changed  at 
that  time)  that  the  use  of  introduced 
species  would  provide  the  postmining 
land  uses  of  wildlife  habitat  and 
livestock  grazing,  as  provided  in 
SMCRA.  "Therefore,  the  Director  finds 
the  Montana  statute  revisions  at  MCA 
82-4-233(1)  and  (4)  to  be  no  less 
stringent  than  SMCRA  Sec.  515(19)(b) 
and  no  less  effective  than  30  CFR 
816,111  and  is  approving  the  revision. 


4.  MCA  82^4-243.  Subsidence 

In  response  to  a  Part  732  letter  dated 
June  5, 1996,  concerning  the  Energy 
Policy  Act  of  1992,  Montana  proposed 
a  new  statute  at  MCA  82-4-243  which 
provides  that  the  permittee  of  an 
undergroimd  coal  mining  operation 
shall  promptly  repair  or  compensate  for 
subsidence-caused  material  damage  to 
any  noncommercial  building  or 
occupied  residential  dwelling  and 
related  structures.  Repair  of  damage 
shall  include  rehabilitation,  restoration, 
or  replacement.  Compensation  must  be 
provided  to  the  owner  of  the  damaged 
property  in  the  full  amoimt  of  the 
diminution  in  value  resulting  from  the 
subsidence.  Compensation  may  be 
accomplished  by  the  purchase,  prior  to 
mining,  of  a  noncancellable  premium- 
prepaid  insurance  policy.  The  statute 
also  requires  the  prompt  replacement  of 
drinking,  domestic,  or  residential  water 
supply  from  a  well  or  spring,  pre- 
existing to  the  permit  application, 
which  have  been  contaminated, 
diminished,  or  interrupted  by 
underground  coal  mining  operations. 
Nothing  in  the  statute  may  prohibit  or 
interrupt  undergroimd  coal  mining 
operations.  In  addition,  the  Montana 
statute  provides  that  no  remedy  granted 
under  another  statue  provision  or  law 
would  be  abrogated,  impaired,  or 
diminished  by  MCA  82-4-243. 

The  Federal  equivalent  at  SMCRA 
Sec.  720(a)  provides  that  underground 
coal  mining  operations  shall  promptly 
repair,  or  compensate  for,  material 
damage  resulting  from  subsidence 
caused  to  any  occupied  residential 
dwelling  and  structures  related  thereto, 
or  non-commercial  building  due  to 
underground  coal  mining  operations. 
Repair  of  damage  shall  include 
rehabilitation,  restoration,  or 
replacement  of  the  damaged  occupied 
residential  dwelling  and  structures 
related  thereto,  or  non-commercial 
building.  Compensation  shall  be 
provided  to  the  owner  of  the  damaged 
occupied  residential  dwelling  and 
structures  related  thereto  or  non- 
commercial building  and  shall  be  in  the 
full  amoimt  of  the  diminution  in  value 
resulting  from  the  subsidence. 
Compensation  may  be  accomplished  by 
the  purchase,  prior  to  mining,  of  a 
noncancellable  premium-prepaid 
insurance  policy.  The  statute  also 
requires  prompt  replacement  of  any 
drinking,  domestic,  or  residential  water 
supply  from  a  well  or  spring  in 
existence  prior  to  the  application  for  a 
surface  coal  mining  and  reclamation 
permit  affected  by  contamination, 
diminution  or  interruption  resulting 
from  underground  coal  mining 
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operations.  Nothing  in  the  statute  shall 
be  construed  to  prohibit  or  interrupt 
underground  coal  mining  operations. 
The  Federal  statute  went  into  effect  on 
October  24. 1992. 

The  language  of  the  Montana  statute 
is  very  similar  to  the  Federal 
counterpart  and,  therefore,  is  no  less 
stringent  than  SMCRA.  OSM  notes  that 
whereas  the  Federal  statute  refers  to 
"underground  coal  mining  operations," 
the  Montana  statute  refers  to  "the 
permittee  of  an  underground  coal 
mining  operation."  Montana  does  not 
have  a  definition  of  "permittee"  in  the 
approved  program.  By  letter  dated 
December  18.  2000,  Montana  stated  that 
it  would  write  a  definition  of 
"permittee"  for  the  State  program  and 
submit  it  to  OSM.  Existing  MCA  82-4- 
221  clarifies  that  an  operator  may  not 
engage  in  strip  or  underground  mining 
without  first  having  obtained  from  the 
department  a  permit.  MCA  82—4-221,  as 
well  as  other  statutes  in  Montana's 
currently  approved  program,  use  the 
term  "permittee"  for  the  holder  of  the 
required  permit.  OSM  believes  that 
Montana's  use  of  the  term  "permittee" 
and  its  meaning  in  proposed  MCA  82- 
4-243  is  clear,  even  though  the  program 
lacks  a  definition  of  "permittee"  at  this 
time.  Therefore,  OSM  finds  that 
Montana's  proposed  MCA  82-4-243  is 
no  less  stringent  than  Section  720(a)  of 
SMCRA  and  approves  the  new  statute. 

5.  MCA  82-4-254(4),  Violation- 
Penalty — Waiver 

The  only  revision  proposed  by 
Montana  to  this  subsection  concerns  the 
deletion  of  "commissioner"  and  the 
substitution  of  "director  of 
environmental  quality."  This  revision 
reflects  the  State  of  Montana 
reorganization  in  1995  which,  among 
other  things,  revised  the  environmental 
and  natural  resource  functions  of  the 
State  government.  Montana  made 
related  revisions  relating  to  the  State 
reorganization  and  title  changes  in  the 
January  22,  1999,  Federal  Register 
notice  at  Finding  No.  2  (Administrative 
Record  No.  MT-14-11;  64  FR  3604),  but 
this  subsection  was  overlooked. 
Therefore,  with  reference  to  Finding  No. 
2  in  the  aforementioned  January  22, 
1999,  Federal  Register  notice,  the 
Director  approves  this  revision  to  MCA 
82-4-254(4)  as  it  implements  the  same 
State  reorganization. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
MT-17-02},  but  did  not  receive  any. 


Federal  Agency  Comments 

Under  30  CFR  732.17(h){ll)(i)  and 
Section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  fi-om 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Montana 
program  (Administrative  Record  No. 
MT-17-02). 

MSHA  responded  by  letter  dated 
October  5,  2000,  that  the  proposed 
amendment  was  not  in  conflict  with 
MSHA  regulations  (Administrative 
Record  No.  MT-17-04). 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii),  we  are  required  to  get  a  written 
agreement  from  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  air  or  water  quality 
standards  issued  under  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.). 

None  of  the  revisions  that  Montana 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Under  30  CFR  732.17(h)(ll)(i),  OSM 
requested  conmients  on  the  amendment 
firom  EPA  (Administrative  Record  No. 
MT-17-02).  EPA  did  not  respond  to  our 
request. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  September  12,  2000,  we 
requested  comments  on  Montana's 
amendment  (Administrative  Record  No. 
MT-17-02),  but  neither  responded  to 
our  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  sent  to  us  by 
Montana.  We  approve,  as  discussed  in: 
Finding  No.  1,  MCA  82-4-203(1), 
concerning  the  definition  of 
"abandoned;"  MCA  82-4-232(1),  (7) 
and  (8),  concerning  area  mining 
required — bond — alternate  plan;  MCA 
82-4-253(1),  (2)  and  (3),  concerning  suit 
for  damage  to  water  supply;  and  MCA 
82-4-254(1),  (2),  (3)  and  (9),  concerning 
violation — penalty — waiver;  Finding 
No.  2,  MCA  82-4-203(21)(d), 
concerning  the  definition  of  "operator" 
for  uranium  mining;  Finding  No.  3, 
MCA  82-4-233(1)  and  (4),  concerning 
the  use  of  introduced  species  on  lands 
mined,  disturbed,  or  redisturbed  after 
May  2, 1978,  and  reseeded  prior  to 
January  1, 1984;  Finding  No.  4,  MCA 
82-4-243,  concerning  subsidence;  and 


Finding  No.  5,  MCA  82-4-254(4), 
concerning  violation — penalty — waiver. 

To  implement  this  decision,  we  are 
amending  the  Federal  regidations  at  30 
CFR  Part  926,  which  codify  decisions 
concerning  the  Montana  program.  We 
are  making  this  final  rule  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  make  their  programs 
conform  with  the  Federal  standards. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  fi-om  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  enviroimient  fi-om  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surfoce  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  Section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988-^ivil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
Section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  Section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  Sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
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programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  Section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332{2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  a.  does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
b.  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  c.  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 


regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
under  the  Unfunded  Mandates  Reform 
Act  (2  U.S.C.  1502  et  seq.]  that  this  rule 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  any  local. 
State,  or  Tribal  governments  or  private 
entities. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  May  10,  2001. 

Brent  Wahlquist, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  926  is  amended  as  set 
forth  below: 

PART  926— MONTANA 

1.  The  authority  citation  for  part  926 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  926.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§926.15    Approval  of  Montana  rtgulatory 
program  am«ndm*nts. 


Original  amendment  submission  date 


Date  of  final 
publication 


Citation/description 


July  20  and  August  17,  2000 


6/12/01     MCA  82-4-203(1)  and  (21)(d),  82-4-232(1),  (7)  and  (8),  82-4-233(1)  and  4. 
4-243.  82-4-253<1),  (2)  and  (3)  and  82-4-254(1).  (2),  (3).  (4)  and  (9). 
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BILUNG  CODE  4310-OS-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

50  CFR  Part  100 
RIN  1018-AH85 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska 

AGENCY:  Forest  Service,  Agriculture; 
Fish  and  Wildlife  Service,  Interior. 


ACTION:  Interim  rule. 


summary:  This  rule  amends  the 
operating  regulations  of  the  Federal 
Subsistence  Management  Program  in 
Alaska  by  expanding  the  authority  that 
the  Board  may  delegate  to  agency  field 
officials  and  clarifying  the  procedures 
for  enacting  emergency  or  temporary 
restrictions,  closures,  or  openings. 

DATES:  This  rule  is  effective  May  1, 
2001.  Comments  on  this  rule  must  be 
received  by  August  13,  2001. 

ADDRESSES:  Submit  written  comments 
to  Office  of  Subsistence  Management, 
3601  C  Street,  Suite  1030,  Anchorage, 
AK  99503.  Submit  electronic  comments 
to  Bill_Knauer@fws.gov.  Please  submit 
as  either  WordPerfect  or  MS  Word  files, 
avoiding  the  use  of  any  special 
characters  and  any  form  of  encryption. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service,  Thomas 
H.  Boyd,  (907)  786-3888.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Ken  Thompson,  Regional 
Subsistence  Program  Manager,  USDA, 
Forest  Service,  Alaska  Region,  (907) 
271-2540. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 


31534  Federal  Register / Vol.  66,  No.  113 /Tuesday.  June  12,  2001 /Rules  and  Regulations 


enacts  and  implements  laws  of  general 
applicability  that  are  consistent  with 
ANILCA  and  that  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804.  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
found  to  be  consistent  with  ANILCA. 
However,  in  December  1989.  the  Alaska 
Supreme  Coiu"t  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute  and.  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1,  1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands. 
On  June  29, 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  On  January  8, 1999, 
(64  FR  1276),  the  Departments  extended 
jurisdiction  to  include  waters  in  which 
there  exists  a  Federal  reserved  water 
right.  This  amended  rule  conformed  the 
Federal  Subsistence  Management 
Program  to  the  Ninth  Circuit's  ruling  in 
Alaska  v.  Babbitt.  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  the  Departments  established 
a  Federal  Subsistence  Board  to 
administer  the  Federal  Subsistence 
Management  Program.  The  Board's 
composition  includes  a  Chair  appointed 
by  the  Secretary  of  the  Interior  with 
conciurence  of  the  Secretary  of 
Agriculture;  the  Alaska  Regional 
Director,  U.S.  Fish  and  Wildlife  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Regional 
Director,  U.S.  Bureau  of  Indian  Affairs; 
and  the  Alaska  Regional  Forester,  USDA 
Forest  Service.  Through  the  Board,  these 
agencies  participate  in  the  development 
of  regulations  for  Subparts  A,  B,  and  C, 
and  the  annual  Subpart  D  regulations. 

All  Board  members  have  reviewed 
this  rule  and  agree  with  its  substance. 

Federal  Subsistence  Regional  Advisory 
Councils 

Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council. 
The  Regional  Councils  provide  a  forum 
for  rural  residents  with  personal 


knowledge  of  local  conditions  and 
resource  requirements  to  have  a 
meaningful  role  in  the  subsistence 
management  of  fish  and  wildlife  on 
Alaska  public  lands.  The  Regional 
Council  members  represent 
geographical,  cultxiral,  and  user 
diversity  within  each  region. 

Summary  of  Changes 

Based  on  our  analysis  of  public  and 
agency  concerns  expressed  over  the  last 
year,  including  the  need  for  clarification 
in  some  sections,  we  have  made  the 
following  revisions: 

Section .6{a){l}— Clarified  that 

you  must  be  an  Alaska  resident  (but  do 
not  need  a  State  license)  to  take  fish  or 
shellfish  under  the  Federal  Subsistence 
Management  regulations; 

Section  .10(d)(6) — Expanded  the 

authority  that  the  Board  may  delegate  to 
field  officials  to  include  possession 
limits,  methods  or  means  of  harvest,  and 
permit  requirements; 

Section .19 — Reorganized  this 

section  and  clarified  what 
circumstances  warrant  a  request  for  a 
Special  Action;  and, 

Section .20 — Clarified  what 

circumstances  warrant  a  Request  for 
Reconsideration. 

Nothing  in  this  rule  is  intended  to 
change  the  imderlying  rural  priority  that 
is  set  out  in  Title  VIII  of  ANILCA  or 
otherwise  amend  the  statutory  basis  of 
the  Federal  Subsistence  Management 
Program.  Although  most  sections  of 
these  regulations  are  not  being 
amended,  for  the  purpose  of  clarity  and 
ease  of  understanding,  the  entire  text  of 
subparts  A  and  B,  and  portions  of  C  is 
being  printed.  The  unpublished  sections 
(portions  of  subpart  C  and  Sections 

.25, .26, .27,  and .28) 

relate  to  wildlife,  fish,  and  shellfish 
regulations  that  are  revised  annually. 
Because  this  rule  relates  to  public  lands 
managed  by  an  agency  or  agencies  in 
both  the  Departments  of  Agricultiire  and 
the  Interior,  identical  text  is 
incorporated  into  36  CFR  Part  242  and 
50  CFR  Part  100. 

The  primary  purpose  of  this 
rulemaking  action  is  to  delegate 
additional  authority  from  the  Board  to 
local  officials  to  make  conservation 
decisions.  We  are  publishing  an  interim 
rule  because  there  is  inadequate  time  to 
engage  in  notice-and-comment 
rulemaking  prior  to  the  start  of  the 
spring/summer  salmon  runs.  Many  of 
these  runs,  particularly  on  the  Yukon 
and  Kuskokwim  Rivers,  were  the  lowest 
in  history  last  year  and  are  expected  to 
be  very  low  again  this  season.  As  such, 
the  ability  to  make  inunediate  (often 
within  hours)  decisions  relative  to  a 
specific  nm  or  pulse  of  fish  is  critical  in 


protecting  the  health  of  the  population 
while,  if  at  all  possible,  providing  a 
subsistence  opportunity  for  the  rural 
residents.  The  changes  that  are  included 
in  this  rule  have  previously  been 
discussed  and  supported  in  the  public 
forum  of  Regional  Council  meetings 
around  the  State.  Without  this  local 
regulatory  authority,  the  continued 
viability  of  fishery  populations  could  be 
seriously  impacted,  as  well  as  future 
subsistence  opportunities  for  rural 
Alaskans.  This  situation  would 
generally  fell  to  serve  the  overall  public 
interest. 

The  Board,  therefore,  finds  good  cause 
under  5  U.S.C.  553(b)(3)(B)  and  (d)(3) 
(the  Administrative  Procedure  Act)  to 
promulgate  this  rule  without  prior 
notice  and  public  procedure  and  to 
make  this  rule  effective  May  1 ,  2001 . 

Conformance  tvith  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance — A  Draft  Environmental 
Impact  Statement  (DEIS)  that  described 
four  alternatives  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7, 1991.  That 
docimient  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments  and 
staff  analysis  and  examined  the 
environmental  consequences  of  the  four 
alternatives.  Proposed  regulations 
(Subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 
appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  aimual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (Subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS,  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6,  1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
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Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subparts  A, 
B,  and  C  (57  FR  22940-22964, 
published  May  29, 1992)  implemented 
the  Federal  Subsistence  Management 
Program  and  included  a  fi-amework  for 
an  aimual  cycle  for  subsistence  himting 
and  fishing  regulations. 

An  environmental  assessment  has 
been  prepared  on  the  expansion  of 
Federal  jiuisdiction  over  fisheries  and  is 
available  by  contacting  the  office  listed 
under  FOR  FURTHER  INFORMAHON 
CONTACT.  The  Secretary  of  the  Interior 
with  the  concurrence  of  the  Secretary  of 
Agriculture  has  determined  that  the 
expansion  of  Federal  jurisdiction  does 
not  constitute  a  major  Federal  action, 
significantly  effecting  the  human 
environment  and  has,  therefore,  signed 
a  Finding  of  No  Significant  Impact. 

Compliance  with  Section  810  of 
ANIIXIA — A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process  on 
the  Federal  Subsistence  Management 
Program.  The  intent  of  all  Federal 
subsistence  regulations  is  to  accord 
subsistence  uses  of  fish  and  wildlife  on 
public  lands  a  priority  over  the  taking 
of  fish  and  wildlife  on  such  lands  for 
other  purposes,  unless  restriction  is 
necessary  to  conserve  healthy  fish  and 
wildlife  populations.  The  final  Section 
810  analysis  determination  appeared  in 
the  April  6,  1992,  ROD  which 
concluded  that  the  Federal  Subsistence 
Management  Program,  under 
Alternative  IV  with  an  annual  process 
for  setting  hunting  and  fishing 
regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

thuing  the  environmental  assessment 
process,  an  evaluation  of  the  effects  of 
this  rule  was  also  conducted  in 
accordance  with  Section  810.  This 
evaluation  supports  the  Secretaries' 
determination  that  the  Final  Rule  will 
not  reach  the  "may  significantly 
restrict"  threshold  for  notice  and 
hearings  under  ANILCA  Section  810(a) 
for  any  subsistence  resources  or  uses. 

Paperwork  Reduction  Act — This  rule 
contains  information  collection 
requirements  subject  to  Office  of 
Management  and  Budget  (0MB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995.  It  applies  to  the 
use  of  public  lands  in  Alaska.  The 
information  collection  has  been 
approved  by  OMB,  Control  Number 
1018-0075,  which  expires  July  31,  2003. 

Currently,  information  is  being 
collected  by  the  use  of  a  Federal 
Subsistence  Registration  Permit  and 
Designated  Hunter  Application.  The 
information  collected  on  these  two 
permits  establishes  whether  an 


applicant  qualifies  to  participate  in  a 
Federal  subsistence  hunt  on  public  land 
in  Alaska  and  provides  a  report  of 
harvest  and  the  location  of  harvest.  The 
collected  information  is  necessary  to 
determine  harvest  success,  harvest 
location,  and  population  health  in  order 
to  make  management  decisions  relative 
to  the  conservation  of  healthy  wildlife 
populations.  Additional  harvest 
information  is  obtained  from  harvest 
reports  submitted  to  the  State  of  Alaska. 
The  recordkeeping  burden  for  this 
aspect  of  the  program  is  negligible  (1 
hour  or  less).  This  information  is 
accessed  via  computer  data  base.  The 
current  overall  annual  burden  of 
reporting  and  recordkeeping  is 
estimated  to  average  0.25  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  niunber  of  likely 
respondents  imder  the  existing  rule  is 
less  than  5,000,  yielding  a  total  annual 
reporting  and  recordkeeping  burden  of 
1,250  hours  or  less. 

The  collection  of  information  under 
this  rule  will  be  achieved  through  the 
use  of  a  Federal  Subsistence 
Registration  Permit  Application,  which 
would  be  the  same  form  as  ciurently 
approved  and  used  for  the  hunting 
program.  This  information  will  establish 
whether  the  applicant  qualifies  to 
participate  in  a  Federal  subsistence 
fishery  on  public  land  in  Alaska  and 
will  provide  a  report  of  harvest  and 
location  of  harvest. 

The  likely  respondents  to  this 
collection  of  information  are  rural 
Alaska  residents  who  wish  to 
participate  in  specific  subsistence 
fisheries  on  Federal  land.  The  collected 
information  is  necessary  to  determine 
harvest  success  and  harvest  location  in 
order  to  make  management  decisions 
relative  to  the  conservation  of  healthy 
fish  populations.  The  aimual  burden  of 
reporting  and  recordkeeping  is 
estimated  to  average  0.50  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  The  estimated  number  of  likely 
respondents  under  this  rule  is  less  than 
10,000,  yielding  a  total  annual  reporting 
and  recordkeeping  burden  of  5,000 
hours  or  less. 

You  may  direct  comments  on  the 
burden  estimate  or  any  other  aspect  of 
this  form  to:  Information  Collection 
Officer,  U.S.  Fish  and  Wildlife  Service, 
1849  C  Street,  NW.  MS  222  ARLSQ. 
Washington.  DC  20240:  and  the  Office 
of  Management  and  Budget,  Department 
of  the  Interior  Desk  Officer,  725  17th 
Street.  NW.,  Washington,  IX  20503. 
Additional  information  collection 


requirements  may  be  imposed  if  local 
advisory  committees  subject  to  the 
Federal  Advisory  Committee  Act  are 
established  under  subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§"  and  a  numbered 

heading;  for  example,  § .24 

Customary  and  traditional 
determinations.)  (5)  Is  the  description  of 
the  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand?  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229, 1849  C 
Street,  NW.,  Washington,  DC  20240. 
You  may  also  e-mail  the  comments  to 
this  address:  Exsec^os. doi.gov. 

Economic  Efifects 

This  rule  is  not  a  significant  rule 
subject  to  OMB  review  under  Executive 
Order  12866.  This  rulemaking  will 
impose  no  significant  costs  on  small 
entities;  this  rule  does  not  restrict  any 
existing  sport  or  commercial  fishery  on 
the  public  lands  and  subsistence 
fisheries  will  continue  at  essentially  the 
same  levels  as  they  presenUy  occur.  The 
exact  number  of  businesses  and  the 
amoimt  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
imknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
ammunition,  snowmachine.  fishing 
tackle,  and  gasoline  dealers.  The 
number  of  small  entities  affected  is 
unknown;  but,  the  fact  that  the  positive 
effects  will  be  seasonal  in  nature  and 
will,  in  most  cases,  merely  continue 
preexisting  uses  of  public  lands 
indicates  that  they  will  not  be 
significant. 
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In  general,  the  resources  to  be 
harvested  under  this  rule  are  already 
being  harvested  and  consumed  by  the 
local  harvester  and  do  not  result  in  an 
additional  dollar  beneBt  to  the 
economy.  However,  it  is  estimated  that 
24  million  poimds  of  fish  (including  8.3 
million  pounds  of  salmon)  are  harvested 
by  subsistence  users  aimually  and,  if 
given  an  estimated  dollar  value  of  $3.00 
per  pound  for  salmon  and  $0.58  per 
poimd  for  other,  fish,  would  equate  to 
about  $34  million  in  food  value  state- 
wide. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.]  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  niunber  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  based  on 
the  above  figures  that  this  rulemaking 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Under  the 
Small  Business  Regulatory  Enforcement 
Act  (5  U.S.C.  801  et  seq.),  this  rule  is  not 
a  major  rule.  It  does  not  have  an  effect 
on  the  economy  of  $100  million  or 
more,  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,  and  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
priority  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential  takings  of 
private  property  implications  as  defined 
by  Executive  Order  12630. 

The  Secretaries  have  determined  and 
certify  piu-suant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  or  state 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies  and  there  is  no  cost 
imposed  on  any  state  or  local  entities  or 
tribal  governments. 

The  Secretaries  have  determined  that 
these  final  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  Vm  of  ANILCA  precludes  the  State 
from  exercising  subsistence 


management  authority  over  fish  and 
wildlife  resources  on  Federal  lands 
unless  it  meets  certain  requirements. 

Drafting  Information 

These  regulations  were  drafted  by 
William  Knauer,  Bob  Gerhard,  and 
Victor  Starostka  under  the  guidance  of 
Thomas  H.  Boyd,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Additional 
guidance  was  provided  by  Taylor 
Brelsford,  Alaska  State  Office,  Bureau  of 
Land  Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  Ida  Hildebrand,  Alaska  Area 
Office,  Biu«au  of  Indian  Affairs;  Greg 
Bos,  Fish  and  Wildlife  Service;  and  Ken 
Thompson,  USDA-Forest  Service. 

List  ofSubiects  ^ 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands.  Reporting  and 
recordkeeping  requirements.  Wildlife. 

For  the  reasons  set  out  in  the 
preamble,  the  Departments  amend  Title 
36,  Part  242,  and  Title  50,  Part  100,  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 


PART 


—SUBSISTENCE 


MANAGEMENT  REGULATIONS  FOR 
PUBUC  LANDS  IN  ALASKA 

1 .  The  authority  citation  for  both  36 
CFR  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472.  551.  668dd. 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 

2.  Revise  subparts  A  and  B  of  36  CFR 
part  242  and  50  CFR  part  100  to  read  as 
follows: 


Subpart  A — General  Provisions 

Sec. 

.1 

Purpose. 

.2 

Authority. 

.3 

Applicability  and  scope. 

.4 

Definitions. 

.5 

Eligibility  for  subsistence  use. 

.6 

Licenses,  permits,  harvest  tickets. 

tags,  and  reports. 

.7 

Restriction  on  use. 

.8 

Penalties. 

.9 

Information  collection  requirements 

Subpart  B — Program  Structure 

.10  Federal  Subsistence  Board. 

.11  Regional  advisory  councils. 

.12  Local  advisory  committees. 

.13  Board/agency  relationships. 


.14    Relationship  to  State  procedures 

and  regulations. 

.15    Rural  determination  process. 

.16    Customary  and  traditional  use 

determination  process. 
.17    Determining  priorities  for 

subsistence  uses  among  rural  Alaska 

residents. 

.18    Regulation  adoption  process. 

.19    Special  actions. 

.20    Request  for  reconsideration. 

.21     [Reserved]. 

Subpart  A— General  Provisions 
I .1    Purpose. 


The  regulations  in  this  part 
implement  the  Federal  Subsistence 
Management  Program  on  public  lands 
within  the  State  of  Alaska. 

S .2    Authority. 


The  Secretary  of  the  Interior  and 
Secretary  of  Agriculture  issue  the 
regulations  in  this  part  pursuant  to 
authority  vested  in  Title  VIII  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  16  U.S.C. 
3101-3126. 

I .3    Applicability  and  scope. 


(a)  The  regulations  in  this  part 
implement  the  provisions  of  Title  Vm  of 
ANILCA  relevant  to  the  taking  of  fish 
and  wildlife  on  public  lands  in  the  State 
of  Alaska.  The  regulations  in  this  part 
do  not  permit  subsistence  uses  in 
Glacier  Bay  National  Park,  Kenai  Fjords 
National  Park,  Katmai  National  Park, 
and  that  portion  of  Denali  National  Park 
established  as  Mt.  McKinley  National 
Park  prior  to  passage  of  ANILCA,  where 
subsistence  taking  and  uses  are 
prohibited.  The  regulations  in  this  part 
do  not  supersede  agency-specific 

Tlations. 
)  The  regulations  contained  in  this 
part  apply  on  all  public  lands  including 
all  non-navigable  waters  located  on 
these  lands,  on  all  navigable  and  non- 
navigable  water  within  the  exterior 
boundaries  of  the  following  areas,  and 
on  inland  waters  adjacent  to  the  exterior 
boundaries  of  the  following  areas: 

(1)  Alaska  Maritime  National  Wildlife 
Refuge; 

(2)  Alaska  Peninsula  National 
Wildlife  Refuge; 

(3)  Aniakchak  National  Monument 
and  Preserve; 

(4)  Arctic  National  Wildlife  Refuge; 

(5)  Becharof  National  Wildlife  Refuge; 

(6)  Bering  Land  Bridge  National 
Preserve; 

(7)  Cape  Krusenstem  National 
Moniunent; 

(8)  Chugach  National  Forest, 
excluding  marine  waters; 

{9j  Denali  National  Preserve  and  the 
1980  additions  to  Denali  National  Park; 

(10)  Gates  of  the  Arctic  National  Park 
and  Preserve; 
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(11)  Glacier  Bay  National  Preserve; 

(12)  Innoko  National  Wildlife  Refuge; 

(13)  Izembek  National  Wildlife 
Refuge; 

(14)  Katmai  National  Preserve; 

(15)  Kanuti  National  Wildlife  Reftige; 

(16)  Kenai  National  Wildlife  Refuge; 

(17)  Kobuk  Valley  National  Park; 

(18)  Kodiak  National  Wildlife  Refuge; 

(19)  Koyukuk  National  Wildlife 
Refuge; 

(20)  Lake  Clark  National  Park  and 
Preserve; 

(21)  National  Petroleum  Reserve  in 
Alaska; 

(22)  Noatak  National  Preserve; 

(23)  Nowitna  National  Wildlife  ' 
Refuge; 

(24)  Selawik  National  Wildlife  Refuge; 

(25)  Steese  National  Conservation 
Area; 

(26)  Tetlin  National  Wildlife  Refuge; 

(27)  Togiak  National  Wildlife  Refuge; 

(28)  Tongass  National  Forest, 
including  Admiralty  Island  National 
Monument  and  Misty  Fjords  National 
Monument,  and  excluding  marine 
waters; 

(29)  White  Mountain  National 
Recreation  Area; 

(30)  Wrangell-St.  Elias  National  Park 
and  Preserve; 

(31)  Yukon-Charley  Rivers  National 
Preserve; 

(32)  Yukon  Delta  National  Wildlife 
Refuge; 

(33)  Yukon  Flats  National  Wildlife 
Refuge; 

(34)  All  components  of  the  Wild  and 
Scenic  River  System  located  outside  the 
botmdaries  of  National  Parks,  National 
Preserves,  or  National  Wildlife  Refuges, 
including  segments  of  the  Alagnak 
River,  Beaver  Creek,  Birch  Creek,  Delta 
River,  Fortymile  River,  Gulkana  River, 
and  Unalakleet  River. 

(c)  The  public  lands  described  in 
paragraph  (b)  of  this  section  remain 
subject  to  change  through  rulemaking 
pending  a  Department  of  the  Interior 
review  of  title  and  jiuisdictional  issues 
regarding  certain  submerged  lands 
beneath  navigable  waters  in  Alaska. 

I .4    Definitions. 


The  following  definitions  apply  to  all 
regulations  contained  in  this  part: 

Agency  means  a  subunit  of  a  cabinet- 
level  Department  of  the  Federal 
Government  having  land  management 
authority  over  the  public  lands 
including,  but  not  limited  to,  the  U.S. 
Fish  &  Wildlife  Service,  Biueau  of 
Indian  Affairs,  Bureau  of  Land 
Management,  National  Park  Service,  and 
USDA  Forest  Service. 

ANILCA  means  the  Alaska  National 
Interest  Lands  Conservation  Act,  Public 
Law  96-487,  94  Stat.  2371,  (codified,  as 


amended,  in  scattered  sections  of  16 
U.S.C.  and  43  U.S.C.) 

Area,  District,  Subdistrict,  and  Section 
mean  one  of  the  geographical  areas 
defined  in  the  codified  Alaska 
Department  of  Fish  and  Game 
regulations  foimd  in  Title  5  of  the 
Alaska  Administrative  Code. 

Barter  means  the  exchange  of  fish  or 
wildlife  or  their  parts  taken  for 
subsistence  uses;  for  other  fish,  wildlife 
or  their  parts;  or,  for  other  food  or  for 
nonedible  items  other  than  money,  if 
the  exchange  is  of  a  limited  and 
noncommercial  nature. 

Board  means  the  Federal  Subsistence 
Board  as  described  in  §^ .10. 

Cowmissions  means  the  Subsistence 
Resoiuce  Commissions  established 
pursuant  to  section  808  of  ANILCA. 

Conservation  of  healthy  populations 
offish  and  wildlife  means  the 
maintenance  of  fish  and  wildlife 
resources  and  their  habitats  in  a 
condition  that  assiu^s  stable  and 
continuing  natiual  populations  and 
species  mix  of  plants  and  animals  in 
relation  to  their  ecosystem,  including 
the  recognition  that  local  rural  residents 
engaged  in  subsistence  uses  may  be  a 
natural  part  of  that  ecosystem; 
minimizes  the  likelihood  of  irreversible 
or  long-term  adverse  effects  upon  such 
populations  and  species;  ensures  the 
maximum  practicable  diversity  of 
options  for  the  futiue;  and  recognizes 
that  the  policies  and  legal  authorities  of 
the  managing  agencies  will  determine 
the  natiu«  and  degree  of  management 
programs  affecting  ecological 
relationships,  population  dynamics,  and 
the  manipulation  of  the  components  of 
the  ecosystem. 

Customary  trade  means  cash  sale  of 
fish  and  wildlife  resources  regulated  in 
this  part,  not  otherwise  prohibited  by 
Federal  law  or  regulation,  to  support 
personal  and  family  needs;  and  does  not 
include  trade  which  constitutes  a 
significant  commercial  enterprise. 

Customary  and  traditional  use  means 
a  long-established,  consistent  pattern  of 
use,  incorporating  beliefs  and  customs 
which  have  been  transmitted  from 
generation  to  generation.  This  use  plays 
an  important  role  in  the  economy  of  the 
community. 

FACA  means  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463,  86 
Stat.  770  (codified  as  amended,  at  5 
U.S.C.  Appendix  II,  1-15). 

Family  means  all  persons  related  by 
blood,  marriage,  or  adoption,  or  any 
person  living  within  the  household  on 
a  permanent  basis. 

Federal  Advisory  Committees  or 
Federal  Advisory  Committee  means  the 
Federal  Local  Advisory  Committees  as 
described  in  § .12 


Federal  lands  means  lands  and  waters 
and  interests  therein  the  title  to  which 
is  in  the  United  States,  including 
navigable  and  non-navigable  waters  in 
which  the  United  States  has  reserved 
water  rights. 

Fish  and  wildlife  means  any  member 
of  the  animal  kingdom,  including 
without  limitation  any  mammal,  fish, 
bird  (including  any  migratory, 
nonmigratory,  or  endangered  bird  for 
which  protection  is  also  afforded  by 
treaty  or  other  international  agreement), 
amphibian,  reptile,  mollusk,  crustacean, 
arthropod,  or  other  invertebrate,  and 
includes  any  part,  product,  egg,  or 
offspring  thereof,  or  the  carcass  or  part 
thereof. 

Game  Management  Unit  or  GMU 
means  one  of  the  26  geographical  areas 
listed  under  game  management  imits  in 
the  codified  State  of  Alaska  hunting  and 
trapping  regulations  and  the  Game  Unit 
Maps  of  Alaska. 

Inland  Waters  means,  for  the 
purposes  of  this  part,  those  waters 
located  landward  of  the  mean  high  tide 
line  or  the  watws  located  upstream  of 
the  straight  line  drawn  fi-om  headland  to 
headland  across  the  mouths  of  rivers  or 
other  waters  as  they  flow  into  the  sea. 
Inland  waters  include,  but  are  not 
limited  to,  lakes,  reservoirs,  ponds, 
streams,  and  rivers. 

Marine  Waters  means,  for  the 
purposes  of  this  part,  those  waters 
located  seaward  of  the  mean  high  tide 
line  or  the  waters  located  seaward  of  the 
straight  line  drawn  from  headland  to 
headland  across  the  mouths  of  rivers  ot 
other  waters  as  they  flow  into  the  sea. 

Person  means  an  individual  and  does 
not  include  a  corporation,  company, 
partnership,  firm,  association, 
organization,  business,  trust,  or  society. 

Public  lands  or  public  land  means: 

(1)  Lands  situated  in  Alaska  which  are 
Federal  lands,  except — 

(i)  Land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  validly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  law; 

(ii)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
1601  et  seq..  which  have  not  been 
conveyed  to  a  Native  Corporation, 
unless  any  such  selection  is  determined 
to  be  invalid  or  is  relinquished;  and 

(iii)  Lands  referred  to  in  section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1618(b). 

(2)  Notwithstanding  the  exceptions  in 
paragraphs  (l)(i)  through  (iii)  of  this 
definition,  until  conveyed  or  interim 
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conveyed,  all  Federal  lands  within  the 
boundaries  of  any  unit  of  the  National 
Park  System,  National  Wildlife  Refuge 
System,  National  Wild  and  Scenic 
Rivers  Systems,  National  Forest 
Monument,  National  Recreation  Area, 
National  Conservation  Area,  new 
National  forest  or  forest  addition  shall 
be  treated  as  public  lands  for  the 
purposes  of  the  regtilations  in  this  part 
pursuant  to  section  906{o)(2)  of 
ANILCA. 

Regional  Councils  or  Regional 
Council  means  the  Regional  Advisory 
Councils  as  described  in  §    .11. 

fleguiafoiy  year  means  July  1  through 
June  30,  except  for  fish  and  shellfish 
where  it  means  March  1  through  the  last 
day  of  February. 

Reserved  water  right(s)  means  the 
Federal  right  to  use  unappropriated 
appurtenant  water  necessary  to 
accomplish  the  purposes  for  which  a 
Federal  reservation  was  established. 
Reserved  water  rights  include 
nonconsumptive  and  consumptive  uses. 

Resident  means  any  person  who  has 
his  or  her  primary,  permanent  home  for 
the  previous  12  months  within  Alaska 
and  whenever  absent  from  this  primary, 
permanent  home,  has  the  intention  of 
returning  to  it.  Factors  demonstrating 
the  location  of  a  person's  primary, 
permanent  home  may  include,  but  are 
not  limited  to:  the  address  listed  on  an 
Alaska  Permanent  Fund  dividend 
appUcation;  an  Alaska  license  to  drive, 
bunt,  fish,  or  engage  in  an  activity 
regulated  by  a  government  entity; 
affidavit  of  person  or  persons  who  know 
the  individual;  voter  registration; 
location  of  residences  owned,  rented,  or 
leased;  location  of  stored  household 
goods;  residence  of  spouse,  minor 
children,  or  dependents;  tax  documents; 
or  whether  the  person  claims  residence 
in  another  location  for  any  purpose. 

Rural  means  any  community  or  area 
of  Alaska  determined  by  the  Board  to 
qualify  as  such  under  the  process 
described  in  § .15. 

Secretary  means  the  Secretary  of  the 
Interior,  except  that  in  reference  to 
matters  related  to  any  unit  of  the 
National  Forest  System,  such  term 
means  the  Secretary  of  Agriculture. 

State  means  the  State  of  Alaska. 

Subsistence  uses  means  the 
customary  and  traditional  uses  by  rural 
Alaska  residents  of  wild,  renewable 
resources  for  direct  personal  or  family 
consumption  as  food,  shelter,  fuel, 
clothing,  tools,  or  transportation;  for  the 
making  and  selling  of  handicraft  articles 
out  of  nonedible  byproducts  of  fish  and 
wildlife  resources  taken  for  personal  or 
family  consumption;  for  barter,  or 
sharing  for  personal  or  family 
consumption:  and  for  customary  trade. 


Take  or  taking  as  used  with  respect  to 
fish  or  wildlife,  means  to  pursue,  hunt, 
shoot,  trap,  net,  capture,  collect,  kill, 
harm,  or  attempt  to  engage  in  any  such 
conduct. 

Year  means  calendar  year  unless 
another  year  is  specified. 

§ .5    Eligibility  for  subsistence  use. 


(a)  You  may  take  fish  and  wildlife  on 
public  lands  for  subsistence  uses  only  if 
you  are  an  Alaska  resident  of  a  rural 
area  or  rural  community.  The 
regulations  in  this  part  may  further  limit 
your  qualifications  to  harvest  fish  or 
wildlife  resources  for  subsistence  uses. 
If  you  are  not  an  Alaska  resident  or  are 

a  resident  of  a  non-rural  area  or 

community  listed  in  § .23,  you  may 

not  take  fish  or  wildlife  on  public  lands 
for  subsistence  uses  under  die 
regulations  in  this  part. 

(b)  Where  the  Board  has  made  a 
customary  and  traditional  use 
determination  regarding  subsistence  use 
of  a  specific  fish  stock  or  wildlife 
population,  in  accordance  with,  and  as 

listed  in,  § .24,  only  those  Alaskans 

who  are  residents  of  rural  areas  or 
commimities  designated  by  the  Board 
are  eligible  for  subsistence  taking  of  that 
population  or  stock  on  public  lands  for 
subsistence  uses  under  the  regulations 
in  this  part.  If  you  do  not  live  in  one  of 
those  areas  or  communities,  you  may 
not  take  fish  or  wildlife  from  that 
population  or  stock,  on  public  lands 
under  the  regulations  in  this  part. 

(c)  Where  customary  and  traditional 
use  determinations  for  a  fish  stock  or 
wildlife  population  within  a  specific 
area  have  not  yet  been  made  by  the 
Board  (e.g.  "no  determination"),  all 
Alaskans  who  are  residents  of  rural 
areas  or  communities  may  harvest  for 
subsistence  from  that  stock  or 
population  under  the  regulations  in  this 
part. 

(d)  The  National  Park  Service  may 
regulate  further  the  eligibility  of  those 
individuals  qualified  to  engage  in 
subsistence  uses  on  National  Park 
Service  lands  in  accordance  with 
specific  authority  in  ANILCA,  and 
National  Park  Service  regixlations  at  36 
CFRpartl3. 


S 


.6    Licenses,  pennits,  harvest 


ticksts,  tags,  and  reports. 

(a)  If  you  wish  to  take  fish  and 
wildlife  on  public  lands  for  subsistence 
uses,  you  must  be  a  rural  Alaska 
resident  and: 

(1)  Possess  the  pertinent  valid  Alaska 
resident  hunting  and  trapping  licenses 
(no  license  required  to  take  fish  or 
shellfish,  but  you  must  be  an  Alaska 
resident)  unless  Federal  licenses  are 


required  or  unless  otherwise  provided 
for  in  subpart  D  of  this  part; 

(2)  Possess  and  comply  with  the 
provisions  of  any  pertinent  Federal 
pennits  (Federal  Subsistence 
Registration  Permit  or  Federal 
Designated  Harvester  Permit)  required 
by  subpart  D  of  this  part;  and 

(3)  Possess  and  comply  with  the 
provisions  of  any  pertinent  permits, 
harvest  tickets,  or  tags  required  by  the 
State  uidess  any  of  these  documents  or 
individual  provisions  in  them  are 
superseded  by  the  requirements  in 
subpart  D  of  diis  part. 

(b)  If  you  have  been  awarded  a  permit 
to  take  fish  and  wildlife,  you  must  have 
that  permit  in  your  possession  during 
the  taking  and  must  comply  with  all 
requirements  of  the  permit  and  the 
regulations  in  this  section  pertaining  to 
validation  and  reporting  and  to 
regulations  in  subpart  D  of  this  part 
pertaining  to  methods  and  means, 
possession  and  transportation,  and 
utilization.  Upon  the  request  of  a  State 
or  Federal  law  enforcement  agent,  you 
must  also  produce  any  licenses,  permits, 
harvest  tickets,  tags,  or  other  documents 
required  by  this  section.  If  you  are 
engaged  in  taking  fish  and  vnldlife 
under  the  regulations  in  this  part,  you 
must  allow  State  or  Federal  law 
enforcement  agents  to  inspect  any 
apparatus  designed  to  be  used,  or 
capable  of  being  used  to  take  fish  or 
wildlife,  or  any  fish  or  wildlife  in  your 
possession. 

(c)  You  must  validate  the  harvest 
tickets,  tags,  permits,  or  other  required 
documents  before  removing  your  kill 
from  the  harvest  site.  You  must  also 
comply  with  all  reporting  provisions  as 
set  forth  in  subpart  D  of  this  part. 

(d)  If  you  take  fish  and  wildlife  under 
a  commimity  harvest  system,  you  must 
report  the  harvest  activity  in  accordance 
with  regulations  specified  for  that 
comraunity  in  subpart  D  of  this  part, 
and  as  required  by  any  applicable 
permit  conditions.  Individuals  may  be 
responsible  for  particular  reporting 
requirements  in  the  conditions 
permitting  a  specific  community's 
harvest.  Failure  to  comply  with  these 
conditions  is  a  violation  of  the 
regulations  in  this  part.  Community 
harvests  are  reviewed  annually  under 
the  regulations  in  subpart  D  of  this  part. 

(e)  You  may  not  maxe  a  fraudulent 
application  for  Federal  or  State  licenses, 
permits,  harvest  tickets  or  tags  or 
intentionally  file  an  incorrect  harvest 
report. 


§. 


.7    Restriction  on  use. 


(a)  You  may  not  trade  or  sell  fish  and 
wildlife,  taken  pursuant  to  the 
regulations  in  this  part,  except  as 
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provided  for  in  §§ .25, .26, 

.27,  and .28. 

(b)  You  may  not  use,  sell,  or  trade  fish 
and  wildlife,  taken  pursuant  to  the 
regulations  in  this  part,  in  any 
significant  commercial  enterprise. 

f .8    Penalties. 

If  you  are  convicted  of  violating  any 
provision  of  50  CFR  part  100  or  36  CFR 
part  242,  you  may  be  punished  by  a  fine 
or  by  imprisonment  in  accordance  with 
the  penalty  provisions  applicable  to  the 
public  land  where  the  violation 
occurred. 

S .9    Information  collection 


raquirmnents. 

(a)  The  rules  in  this  part  contain 
information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  (OMB)  approval  under  44  U.S.C. 
3501-3520.  They  apply  to  fish  and 
wildlife  harvest  activities  on  public 
lands  in  Alaska.  Subsistence  users  will 
not  be  required  to  respond  to  an 
information  collection  request  unless  a 
valid  OMB  number  is  displayed  on  the 
information  collection  form. 

(1)  Section .6,  Licenses,  permits, 

harvest  tickets,  tags,  and  reports.  The 
information  collection  requirements 

contained  in  § .6  (Federal 

Subsistence  Registration  Permit  or 
Federal  Designated  Hunter  Permit 
forms)  provide  for  permit-specific 
subsistence  activities  not  authorized 
through  the  general  adoption  of  State 
regulations.  Identity  and  location  of 
residence  are  required  to  determine  if 
you  are  eligible  for  a  permit  and  a  report 
of  success  is  required  after  a  harvest 
attempt.  These  requirements  are  not 
duplicative  with  the  requirements  of 
paragraph  (a)(3)  of  this  section.  The 

regulations  in  § .6  require  this 

information  before  a  nn-al  Alaska 
resident  may  engage  in  subsistence  uses 
on  public  lands.  The  Department 
estimates  that  the  average  time 
necessary  to  obtain  and  comply  with 
this  permit  information  collection 
requirement  is  0.25  hours. 

(2)  Section .20,  Request  for 

reconsideration.  The  information 
collection  requirements  contained  in 

§ .20  provide  a  standardized  process 

to  allow  individuals  the  opportunity  to 
appeal  decisions  of  the  Board. 
Submission  of  a  request  for 
reconsideration  is  voluntary  but 
required  to  receive  a  final  review  by  the 
Board.  We  estimate  that  a  request  for 
reconsideration  will  take  4  hours  to 
prepare  and  submit. 

(3)  The  remaining  information 
collection  requirements  contained  in 
this  part  imposed  upon  subsistence 
users  are  those  adopted  from  State 


regulations.  These  collection 
requirements  would  exist  in  the  absence 
of  Federal  subsistence  regulations  and 
are  not  subject  to  the  Paperwork 
Reduction  Act  The  burden  in  this 
situation  is  negligible  and  information 
gained  irom  these  reports  are 
systematically  available  to  Federal 
managers  by  routine  computer  access 
requiring  less  than  1  hour. 

(b)  You  may  direct  comments  on  the 
hmden  estimate  or  any  other  aspect  of 
the  burden  estimate  to:  Information 
Collection  Officer,  U.S.  Fish  and 
Wildlife  Service,  1849  C  Street,  NW., 
MS  222  ARLSQ.  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Paperwork,  Reduction  Project 
(Subsistence),  Washington,  DC  20503. 
Additional  information  requirements 
may  be  imposed  if  Local  Advisory 
Committees  or  additional  Regional 
Councils,  subject  to  the  Federal 
Advisory  Committee  Act  (FACA),  are 
established  imder  subpart  B  of  this  part. 
Such  requirements  will  be  submitted  to 
OMB  for  approval  prior  to  their 
implementation. 

Subpart  B — Program  Structure 

§ .10    Federal  Sutwistanca  Board. 


(a)  The  Secretary  of  the  Interior  and 
Secretary  of  Agricultiu^  hereby 
establish  a  Federal  Subsistence  Board, 
and  assign  them  responsibility  for, 
administering  the  subsistence  taking 
and  uses  of  fish  and  wildlife  on  public 
lands,  and  the  related  promulgation  and 
signatiu^  authority  for  regulations  of 
subparts  C  and  D  of  this  part.  The 
Secretaries,  however,  retain  their 
existing  authority  to  restrict  or  eliminate 
himting,  fishing,  or  trapping  activities 
which  occur  on  lands  or  waters  in 
Alaska  other  than  public  lands  when 
such  activities  interfere  with 
subsistence  hunting,  fishing,  or  trapping 
on  the  public  lands  to  such  an  extent  as 
to  result  in  a  failure  to  provide  the 
subsistence  priority. 

(b)  Membership.  (1)  The  voting 
members  of  the  Board  are:  a  Chair  to  be 
appointed  by  the  Secretary  of  the 
Interior  with  the  concurrence  of  the 
Secretary  of  Agriculture;  the  Alaska 
Regional  Director,  U.S.  Fish  and 
Wildlife  Service;  Alaska  Regional 
Director,  National  Park  Service;  Alaska 
Regional  Forester,  USDA  Forest  Service; 
the  Alaska  State  Director,  Bureau  of 
Land  Management:  and  the  Alaska  Area 
Director,  Bureau  of  Indian  Affairs.  Each 
member  of  the  Board  may  appoint  a 
designee. 

(2)  [Reserved]. 

(c)  Liaisons  to  the  Board  are:  a  State 
liaison,  and  the  Chairman  of  each 
Regional  Council.  The  State  liaison  and 


the  Chairman  of  each  Regional  Council 
may  attend  public  sessions  of  all  Board 
meetings  and  be  actively  involved  as 
consultants  to  the  Board. 

(d)  Powers  and  duties.  (1)  The  Board 
shall  meet  at  least  twice  per  year  and  at 
such  other  times  as  deemed  necessary. 
Meetings  shall  occiu  at  the  call  of  the 
Chair,  but  any  member  may  request  a 
meeting. 

(2)  A  quorum  consists  of  four 
members. 

(3)  No  action  may  be  taken  unless  a 
majority  of  voting  members  are  in 
agreement. 

(4)  The  Board  is  empowered,  to  the 
extent  necessary,  to  implement  Title 
Vra  of  ANILCA,  to: 

(i)  Issue  regulations  for  the 
management  of  subsistence  taking  and 
uses  of  fish  and  wildlife  on  public 
lands; 

(ii)  Determine  which  communities  or 
areas  of  the  State  are  rural  or  non-rural; 

(iii)  Determine  which  rural  Alaska 
areas  or  communities  have  customary 
and  traditional  subsistence  uses  of 
specific  fish  and  wildlife  populations: 

(iv)  Allocate  subsistence  uses  of  fish 
and  wildlife  populations  on  public 
lands; 

(v)  Ensure  that  the  taking  on  public 
lands  of  fish  and  wildlife  for 
nonwasteful  subsistence  uses  shall  be 
accorded  priority  over  the  taking  on 
such  lands  of  fish  and  wildlife  for  other 
purposes; 

(vi)  Close  public  lands  to  the  non- 
subsistence  taking  of  fish  and  wildlife; 

(vii)  Establish  priorities  for  the 
subsistence  taking  of  fish  and  wildlife 
on  public  lands  among  rural  Alaska 
residents; 

(viii)  Restrict  or  eliminate  taking  of 
fish  and  wildlife  on  public  lands: 

(ix)  Determine  what  types  and  forms 
of  trade  of  fish  and  wildlife  taken  for 
subsistence  uses  constitute  allowable 
customary  trade; 

(x)  Authorize  the  Regional  Councils  to 
convene; 

(xi)  Establish  a  Regional  Council  in 
each  subsistence  resoiure  region  and 
recommend  to  the  Secretaries. 
appointees  to  the  Regional  Councils, 
pursuant  to  the  FACA; 

(xii)  Establish  Federal  Advisory 
Committees  within  the  subsistence 
resource  regions,  if  necessary  and 
recommend  to  the  Secretaries  that 
members  of  the  Federal  Advisory 
Committees  be  appointed  frt)m  the 
group  of  individuals  nominated  by  rural 
Alaska  residents; 

(xiii)  Establish  rules  and  procedures 
for  the  operation  of  the  Board,  and  the 
Regional  Councils; 

(xiv)  Review  and  respond  to  proposals 
for  regulations,  management  plans. 
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policies,  and  other  matters  related  to 
subsistence  taking  and  uses  of  Bsh  and 
wildlife; 

(xv)  Enter  into  cooperative  agreements 
or  otherwise  cooperate  with  Federal 
agencies,  the  State,  Native 
organizations,  local  governmental 
entities,  and  other  persons  and 
organizations,  including  international 
entities  to  effectuate  the  purposes  and 
policies  of  the  Federal  subsistence 
management  program; 

(xvi)  Develop  alternative  permitting 
processes  relating  to  the  subsistence 
taking  of  fish  and  wildlife  to  ensure 
continued  opportunities  for  subsistence; 

(xvii)  Evaluate  whether  hunting, 
fishing,  or  trapping  activities  which 
occiu-  on  lands  or  waters  in  Alaska  other 
than  public  lands  interfere  with 
subsistence  htuiting,  fishing,  or  trapping 
on  the  public  lands  to  such  an  extent  as 
to  result  in  a  failiu-e  to  provide  the 
subsistence  priority,  and  after 
appropriate  consultation  with  the  State 
of  Alaska,  the  Regional  Councils,  and 
other  Federal  agencies,  make  a 
recommendation  to  the  Secretaries  for 
their  action; 

(xviii)  Identify,  in  appropriate  specific 
instances,  whether  there  exists 
additional  Federal  reservations.  Federal 
reserved  water  rights  or  other  Federal 
interests  in  lands  or  waters,  including 
those  in  which  the  United  States  holds 
less  than  a  fee  ownership,  to  which  the 
Federal  subsistence  priority  attaches, 
and  make  appropriate  recommendation 
to  the  Secretaries  for  inclusion  of  those 
interests  within  the  Federal  Subsistence 
Management  Program;  and 

(xix)  Take  other  actions  authorized  by 
the  Secretaries  to  implement  Title  VIII 
ofANILCA. 

(5)  The  Board  may  implement  one  or 
more  of  the  following  harvest  and 
harvest  reporting  or  permit  systems: 

(i)  The  fish  and  wildlife  is  taken  by  an 
individual  who  is  required  to  obtain  and 
possess  pertinent  State  harvest  permits, 
tickets,  or  tags,  or  Federal  permit 
(Federal  Subsistence  Registration 
Permit); 

(ii)  A  qualified  subsistence  user  may 
designate  another  qualified  subsistence 
user  (by  using  the  Federal  Designated 
Harvester  Permit)  to  take  fish  and 
wildlife  on  his  or  her  behalf; 

(iii)  The  fish  and  wildlife  is  taken  by 
individuals  or  community 
representatives  permitted  (via  a  Federal 
Subsistence  Registration  Permit)  a  one- 
time or  annual  harvest  for  special 
purposes  including  ceremonies  and 
potlatches;  or 

(iv)  The  fish  and  wildlife  is  taken  by 
representatives  of  a  community 
permitted  to  do  so  in  a  manner 


consistent  with  the  community's 
customary  and  traditional  practices. 

(6)  The  Board  may  delegate  to  agency 
field  officials  the  authority  to  set  harvest 
and  possession  limits,  define  harvest 
areas,  specify  methods  or  means  of 
harvest,  specify  permit  requirements, 
and  open  or  close  specific  fish  or 
wildlife  harvest  seasons  within 
fi^meworks  established  by  the  Board. 

(7)  The  Board  shall  establish  a  Staff 
Committee  for  analytical  and 
administrative  assistance  composed  of 
members  from  the  U.S.  Fish  and 
Wildlife  Service,  National  Park  Service, 
U.S.  Bureau  of  Land  Management, 
Bureau  of  Indian  Affairs,  and  USDA 
Forest  Service.  A  U.S.  Fish  and  Wildlife 
Service  representative  shall  serve  as 
Chair  of  the  Staff  Committee. 

(8)  The  Board  may  establish  and 
dissolve  additional  committees  as 
necesseuy  for  assistance. 

(9)  The  U.S.  Fish  and  Wildlife  Service 
shall  provide  appropriate  administrative 
support  for  the  Board. 

(10)  The  Board  shall  authorize  at  least 
two  meetings  per  year  for  each  Regional 
Council. 

(e)  Relationship  to  Regional  Councils. 
(1)  The  Board  shall  consider  the  reports 
and  recommendations  of  the  Regional 
Councils  concerning  the  taking  of  fish 
and  wildlife  on  public  lands  within 
their  respective  regions  for  subsistence 
uses.  The  Board  may  choose  not  to 
follow  any  Regional  Council 
recommendation  which  it  determines  is 
not  supported  by  substantial  evidence, 
violates  recognized  principles  of  fish 
and  wildlife  conservation,  would  be 
detrimental  to  the  satisfaction  of 
subsistence  needs,  or  in  closure 
situations,  for  reasons  of  public  safety  or 
administration  or  to  assure  the 
continued  viability  of  a  particular  fish 
or  wildlife  population.  If  a 
recommendation  is  not  adopted,  the 
Board  shall  set  forth  the  factual  basis 
and  the  reasons  for  the  decision,  in 
writing,  in  a  timely  fashion. 

(2)  The  Board  shall  provide  available 
and  appropriate  technical  assistance  to 
the  Regional  Councils. 

f .11    Regional  advisory  councils. 


(a)  The  Board  shall  establish  a 
Regional  Coimcil  for  each  subsistence 
resource  region  to  participate  in  the 
Federal  subsistence  management 
program.  The  Regional  Councils  shall  be 
established,  and  conduct  their  activities, 
in  accordance  with  the  FACA.  The 
Regional  Councils  shall  provide  a 
regional  forum  for  the  collection  and 
expression  of  opinions  and 
recommendations  on  matters  related  to 
subsistence  taking  and  uses  of  fish  and 
wildlife  resources  on  public  lands.  The 


Regional  Councils  shall  provide  for 
public  participation  in  the  Federal 
regulatory  process. 

(b)  Establishment  of  Regional 
Coimcils;  membership.  (1)  The  number 
of  members  for  each  Regional  Council 
shall  be  established  by  the  Board,  and 
shall  be  an  odd  number.  A  Regional 
Council  member  must  be  a  resident  of 
the  region  in  which  he  or  she  is 
appointed  and  be  knowledgeable  about 
the  region  and  subsistence  uses  of  the 
public  lands  therein.  The  Board  shall 
accept  nominations  and  recommend  to 
the  Secretaries  that  representatives  on 
the  Regional  Councils  be  appointed 
from  those  nominated  by  subsistence 
users.  Appointments  to  the  Regional 
Councils  shall  be  made  by  the 
Secretaries. 

(2)  Regional  Council  members  shall 
serve  3-year  terms  and  may  be 
reappointed.  Initial  members  shall  be 
appointed  with  staggered  terms  up  to  3 
years. 

(3)  The  Chair  of  each  Regional 
Council  shall  be  elected  by  the 
applicable  Regional  Council,  from  its 
membership,  for  a  1-year  term  and  may 
be  reelected. 

(c)  Powers  and  duties.  (1)  The 
Regional  Councils  are  authorized  to: 

(i)  Hold  public  meetings  related  to 
subsistence  uses  of  fish  and  wildlife 
within  their  respective  regions,  after  the 
Chair  of  the  Board  or  the  designated 
Federal  Coordinator  has  called  the 
meeting  and  approved  the  meeting 
agenda; 

(ii)  Elect  officers; 

(iii)  Review,  evaluate,  and  make 
recommendations  to  the  Board  on 
proposals  for  regulations,  policies, 
management  plans,  and  other  matters 
relating  to  the  subsistence  take  of  fish 
and  wildlife  under  the  regulations  in 
this  part  within  the  region; 

(iv)  Provide  a  forum  for  the 
expression  of  opinions  and 
recommendations  by  persons  interested 
in  any  matter  related  to  the  subsistence 
uses  of  fish  and  wildlife  within  the 
region; 

(v)  Encourage  local  and  regional 
participation,  pursuant  to  the  provisions 
of  the  regulations  in  this  part  in  the 
decisionmaking  process  affecting  the 
taking  of  fish  and  wildlife  on  the  public 
lands  within  the  region  for  subsistence 
uses; 

(vi)  Prepare  and  submit  to  the  Board 
an  annual  report  containing — 

(A)  An  identification  of  current  and 
anticipated  subsistence  uses  of  fish  and 
wildlife  populations  within  the  region; 

(B)  An  evaluation  of  current  and 
anticipated  subsistence  needs  for  fish 
and  wildlife  populations  from  the 
public  lands  within  the  region; 
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(C)  A  recommended  strategy  for  the 
management  of  fish  and  wildlife 
populations  within  the  region  to 
accommodate  such  subsistence  uses  and 
needs  related  to  the  public  lands;  and 

(D)  Recommendations  concerning 
policies,  standards,  guidelines,  and 
regulations  to  implement  the  strategy; 

(vii)  Appoint  members  to  each 
Subsistence  Resource  Commission 
within  their  region  in  accordance  with 
the  requirements  of  section  808  of 
ANILCA; 

(viii)  Make  recommendations  on 
determinations  of  customary  and 
traditional  use  of  subsistence  resources; 

(ix)  Make  recommendations  on 
determinations  of  rural  status; 

(x)  Make  recommendations  regarding 
the  allocation  of  subsistence  uses  among 
rural  Alaska  residents  pursuant  to 
§ .17; 

(xi)  Develop  proposals  pertaining  to 
the  subsistence  taking  and  use  of  fish 
and  wildlife  under  the  regulations  in 
this  part,  and  review  and  evaluate  such 
proposals  submitted  by  other  sources; 

(xii)  Provide  recommendations  on  the 
establfshment  and  membership  of 
Federal  Advisory  Committees. 

(2)  The  Regional  Councils  shall: 

(i)  Operate  in  conformance  with  the 
provisions  of  FACA  and  comply  with 
rules  of  operation  established  by  the 
Board; 

(ii)  Perform  other  duties  specified  by 
the  Board. 

i .12    Local  advisory  committaes. 


(a)  The  Board  shall  establish  such 
local  Federal  Advisory  Committees 
within  each  region  as  necessary  at  such 
time  that  it  is  determined,  after  notice 
and  hearing  and  consultation  with  the 
State,  that  Qie  existing  State  fish  and 
game  advisory  committees  do  not 
adequately  provide  advice  to,  and  assist, 
the  particular  Regional  Coimcil  in 
carrying  out  its  function  as  set  forth  in 

§ .11. 

(b)  Local  Federal  Advisory 
Committees,  if  established  by  the  Board, 
shall  operate  in  conformance  with  the 
provisions  of  the  FACA,  and  comply 
with  rules  of  operation  established  by 
the  Board. 

i  .13    Board/agency  relationships. 


(a)  General.  (1)  The  Board,  in  making 
decisions  or  recommendations,  shall 
consider  and  ensure  compliance  with 
specific  statutory  requirements 
regarding  the  management  of  resources 
on  public  lands,  recognizing  that  the 
management  policies  applicable  to  some 
public  lands  may  entail  methods  of 
resource  and  habitat  management  and 
protection  different  from  methods 
appropriate  for  other  public  lands. 


(2)  The  Board  shall  issue  regulations 
for  subsistence  taking  of  fish  and 
wildlife  on  public  lands.  The  Board  is 
the  final  administrative  authority  on  the 
promulgation  of  subpart  C  and  D 
regulations  relating  to  the  subsistence 
taking  of  fish  and  wildlife  on  public 
lands. 

(3)  Nothing  in  the  regulations  in  this 
part  shall  enlarge  or  diminish  the 
authority  of  any  agency  to  issue 
regulations  necessary  for  the  proper 
management  of  public  lands  imder  their 
jurisdiction  in  accordance  with  ANILCA 
and  other  existing  laws. 

(b)  Section  808  of  ANILCA  establishes 
National  Park  and  Park  Monument 
Subsistence  Resource  Commissions. 
Nothing  in  the  regulations  in  this  part 
affects  the  duties  or  authorities  of  these 
commissions. 

§ .14    Relationship  to  State 

procaduras  and  regulations. 

(a)  State  fish  and  game  regulations 
apply  to  public  lands  and  such  laws  are 
hereby  adopted  and  made  a  part  of  the 
regulations  in  this  part  to  the  extent 
they  are  not  inconsistent  witl^  or 
superseded  by  the  regulations  in  this 
part. 

(b)  The  Board  may  close  public  lands 
to  hunting  and  fishing,  or  take  actions 
to  restrict  the  taking  of  fish  and  wildlife 
despite  any  State  authorization  for 
taking  fish  and  wildlife  on  public  lands. 
The  Board  may  review  and  adopt  State 
openings,  closures,  or  restrictions  which 
serve  to  achieve  the  objectives  of  the 
regulations  in  this  part. 

(c)  The  Board  may  enter  into 
agreements  with  the  State  in  order  to 
coordinate  respective  management 
responsibilities. 

(d)  Petition  for  repeal  of  subsistence 
rules  and  regulations.  (1)  The  State  of 
Alaska  may  petition  the  Secretaries  for 
repeal  of  the  subsistence  rules  and 
regulations  in  this  part  when  the  State 
has  enacted  and  implemented 
subsistence  management  and  use  laws 
which: 

(i)  Are  consistent  with  sections  803, 
804,  and  805  ofANILCA;  and 

(ii)  Provide  for  the  subsistence 
definition,  preference,  and  participation 
specified  in  sections  803,  804,  and  805 
ofANILCA. 

(2)  The  State's  petition  shall: 

(i)  Be  submitted  to  the  Secretary  of  the 
Interior,  U.S.  Department  of  the  Interior, 
Washington,  DC  20240,  and  the 
Secretary  of  Agriculture,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20240; 

(ii)  Include  the  entire  text  of 
applicable  State  legislation  indicating 
compliance  with  sections  803,  804,  and 
805  of  ANILCA;  and 


(iii)  Set  forth  all  data  and  arguments 
available  to  the  State  in  support  of 
legislative  compliance  with  sections 
803.  804,  and  805  ofANILCA. 

(3)  If  the  Secretaries  find  that  the 
State's  petition  contains  adequate 
justification,  a  rulemaking  proceeding 
for  repeal  of  the  regulations  in  this  part 
will  be  initiated.  If  the  Secretaries  find 
that  the  State's  petition  does  not  contain 
adequate  justification,  the  petition  will 
be  denied  by  letter  or  other  notice,  with 
a  statement  of  the  ground  for  denial. 

I .15    Rural  datarmination  process. 


(a)  The  Board  shall  determine  if  an 
area  or  community  in  Alaska  is  rural.  In 
determining  whether  a  specific  area  of 
Alaska  is  rural,  the  Board  shall  use  the 
following  guidelines: 

(1)  A  community  or  area  with  a 
population  of  2500  or  less  shall  be 
deemed  to  be  rural  unless  such  a 
conunimity  or  area  possesses  significant 
characteristics  of  a  non-rural  natiue,  or 
is  considered  to  be  socially  and 
economically  a  part  of  an  urbanized 
area. 

(2)  Communities  or  areas  with 
populations  above  2500  but  not  more 
than  7000  will  be  determined  to  be  rural 
or  non-nual. 

(3)  A  community  with  a  population  of 
more  than  7000  shall  be  presumed  non- 
rural,  unless  such  a  community  or  area 
possesses  significant  characteristics  of  a 
niral  nature. 

(4)  Population  data  frt)m  the  most 
recent  census  conducted  by  the  United 
States  Bureau  of  Census  as  updated  by 
the  Alaska  Department  of  Labor  shall  be 
utilized  in  this  process. 

(5)  Community  or  area  characteristics 
shall  be  considered  in  evaluating  a 
community's  rural  or  non-rural  status. 
The  characteristics  may  include,  but  are 
not  limited  to: 

(i)  Use  of  fish  and  wildlife; 
(ii)  Development  and  diversity  of  the 
economy; 
(iii)  Community  infrastructure; 
(iv)  Transportation;  and 
(v)  Educational  institutions. 

(6)  Communities  or  areas  which  are 
economically,  socially  and  communally 
integrated  shall  be  considered  in  the 
aggregate. 

(d)  The  Board  shall  periodically 
review  niral  determinations.  Rural 
determinations  shall  be  reviewed  on  a 
ten  year  cycle,  commencing  with  the 
publication  of  the  year  2000  U.S. 
census.  Rural  determinations  may  be 
reviewed  out-of-cycle  in  special 
circumstances.  Once  the  Board  makes  a 
determination  that  a  community  has 
changed  from  rural  to  non-rural,  a 
waiting  period  of  five  years  shall  be 
required  before  the  non-rural 
determination  becopies  effective. 
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(c)  Current  determinations  are  listed 
at§ .23. 

§ .16    Customary  and  traditional 

use  determination  process. 

(a)  The  Board  shall  determine  which 
fish  stocks  and  wildlife  populations 
have  been  customarily  and  traditionally 
used  for  subsistence.  These 
determinations  shall  identify  the 
specific  community's  or  area's  use  of 
specific  fish  stocks  and  wildlife 
populations.  For  areas  managed  by  the 
National  Park  Service,  where 
subsistence  uses  are  allowed,  the 
determinations  may  be  made  on  an 
individual  basis. 

(b)  A  commimity  or  area  shall 
generally  exhibit  the  following  factors, 
which  exemplify  customary  and 
traditional  use.  The  Board  shall  make 
customary  and  traditional  use 
determinations  based  on  application  of 
the  following  factors: 

(1)  A  long-term  consistent  pattern  of 
use,  excluding  interruptions  beyond  the 
control  of  the  community  or  area; 

(2)  A  pattern  of  use  recurring  in 
specific  seasons  for  many  years: 

(3)  A  pattern  of  use  consisting  of 
methods  and  means  of  harvest  which 
are  characterized  by  efficiency  and 
economy  of  effort  and  cost,  conditioned 
by  local  characteristics; 

(4)  The  consistent  harvest  and  use  of 
fish  or  wildlife  as  related  to  past 
methods  and  means  of  taking;  near,  or 
reasonably  accessible  from  the 
community  or  area: 

(5)  A  means  of  handling,  preparing, 
preserving,  and  storing  fish  or  wildlife 
which  has  been  traditionally  used  by 
past  generations,  including 
consideration  of  alteration  of  past 
practices  due  to  recent  technological 
advamces,  where  appropriate; 

(6)  A  pattern  of  use  which  includes 
the  handing  down  of  knowledge  of 
fishing  and  himting  skills,  values  and 
lore  from  generation  to  generation; 

(7)  A  pattern  of  use  in  which  the 
harvest  is  shared  or  distributed  within 
a  definable  community  of  persons;  and 

(8)  A  pattern  of  use  which  relates  to 
reliance  upon  a  wide  diversity  of  fish 
and  wildlife  resources  of  the  area  and 
which  provides  substantial  cultural, 
economic,  social,  and  nutritional 
elements  to  the  community  or  area. 

(c)  The  Board  shall  take  into 
consideration  the  reports  and 
recommendations  of  any  appropriate 
Regional  Council  regarding  customary 
and  traditional  uses  of  subsistence 
resources. 

(d)  Current  determinations  are  listed 
in§ .24. 


§  .17    Determining  priorities  for 

subsistence  uses  among  rural  Alaslta 
residents. 

(a)  Whenever  it  is  necessary  to  restrict 
the  subsistence  taking  of  fish  and 
wildlife  on  public  lands  in  order  to 
protect  the  continued  viability  of  such 
populations,  or  to  continue  subsistence 
uses,  the  Board  shall  establish  a  priority 
among  the  rural  Alaska  residents  after 
considering  any  recommendation 
submitted  by  an  appropriate  Regional 
Council. 

(b)  The  priority  shall  be  implemented 
through  appropriate  limitations  based 
on  the  application  of  the  following 
criteria  to  each  area,  community,  or 
individual  determined  to  have 
customary  and  traditional  use.  as 
necessary: 

(1)  Customary  and  direct  dependence 
upon  the  populations  as  the  mainstay  of 
livelihood; 

(2)  Local  residency;  and 

(3)  The  availability  of  alternative 
resources. 

(c)  If  allocation  on  an  area  or 
conunimity  basis  is  not  achievable,  then 
the  Board  shall  allocate  subsistence 
opportimity  on  an  individual  basis 
through  application  of  the  criteria  in 
paragraphs  (b)(1)  through  (3)  of  this 
section. 

(d)  In  addressing  a  situation  where 
prioritized  allocation  becomes 
necessary,  the  Board  shall  solicit 
recommendations  from  the  Regional 
Council  in  the  area  affected. 

§ .18    Regulation  adoption 


(3)  The  public  shall  have  at  least 
thirty  (30)  days  to  review  and  comment 
on  proposals. 

(4)  After  the  comment  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  shall  consider  traditional  use 
patterns  when  establishing  harvest 
levels  and  seasons,  and  methods  and 
means.  The  Board  may  choose  not  to 
follow  any  recommendation  which  the 
Board  determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and 
wildlife  conservation,  or  would  be 
detrimental  to  the  satisfaction  of 
subsistence  needs.  If  a  recommendation 
approved  by  a  Regional  Council  is  not 
adopted  by  the  Board,  the  Board  shall 
set  forth  the  factual  basis  and  the 
reasons  for  its  decision  in  writing  to  the 
Regional  Council. 

(5)  Following  consideration  of  the 
proposals  the  Board  shall  publish  final 
regulations  pertaining  to  subpart  D  of 
this  part  in  the  Federal  Register. 

(b)  Proposals  for  changes  to  subpart  C 
of  this  part  shall  be  accepted  by  the 
Board  according  to  a  published 
schedule.  The  Board  shall  develop  and 
publish  proposed  regulations  in  the 
Federal  Re^ster  and  publish  notice  in 
local  newspapers.  Comments  on  the 
proposed  regulations  in  the  form  of 
proposals  shall  be  distributed  for  public 


review. 


process. 

(a)  Proposals  for  changes  to  the 
Federal  subsistence  regulations  in 
subpart  D  of  this  part  shall  be  accepted 
by  the  Board  according  to  a  published 
schedule.  The  Board  may  establish  a 
rotating  schedule  for  accepting 
proposals  on  various  parts  of  subpart  D 
regulations  over  a  period  of  years.  The 
Board  shall  develop  and  publish 
proposed  regulations  in  the  Federal 
Register  and  publish  notice  in  local 
newspapers.  Comments  on  the  proposed 
regulations  in  the  form  of  proposals 
shall  be  distributed  for  public  review. 

(1)  Proposals  shall  be  made  available 
for  at  least  a  thirty  (30)  day  review  by 
the  Regional  Councils.  Regional 
Councils  shall  forward  their 
recommendations  on  proposals  to  the 
Board.  Such  proposals  with 
recommendations  may  be  submitted  in 
the  time  period  as  specified  by  the 
Board  or  as  a  part  of  the  Regional 
Council's  annual  report  described  in 

§ .11,  whichever  is  earlier. 

(2)  The  Board  shall  publish  notice 
throughout  Alaska  of  the  availability  of 
proposals  received. 


(1)  Public  and  governmental 
proposals  shall  be  made  available  for  a 
thirty  (30)  day  review  by  the  regional 
councils.  Regional  Councils  shall 
forward  their  recommendations  on 
proposals  to  the  Board.  Such  proposals 
with  recommendations  may  be 
submitted  within  the  time  period  as 
specified  by  the  Board  or  as  a  part  of  the 
Regional  Council's  annual  report 

described  in  § .11,  whichever  is 

earlier. 

(2)  The  Board  shall  publish  notice 
throughout  Alaska  of  the  availability  of 
proposals  received. 

(3)  The  public  shall  have  at  least 
thirty  (30)  days  to  review  and  comment 
on  proposals. 

(4)  After  the  conmient  period  the 
Board  shall  meet  to  receive  public 
testimony  and  consider  the  proposals. 
The  Board  may  choose  not  to  follow  any 
recommendation  which  the  Board 
determines  is  not  supported  by 
substantial  evidence,  violates 
recognized  principles  of  fish  and 
wildlife  conservation,  or  would  be 
detrimental  to  the  satisfaction  of 
subsistence  needs.  If  a  recommendation 
approved  by  a  Regional  Council  is  not 
adopted  by  the  Board,  the  Board  shall 
set  forth  the  factual  basis  and  the 
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reasons  for  their  decision  in  writing  to 
the  Regional  Council. 

(5)  Following  consideration  of  the 
proposals  the  Board  shall  publish  final 
regulations  pertaining  to  subpart  C  of 
this  part  in  the  Federal  Register.  A 
Board  decision  to  change  a  community's 
or  area's  status  from  rural  to  non-rural 
will  not  become  effective  until  five 
years  after  the  decision  has  been  made. 

(c)  (Reserved] 

(d)  Proposals  for  changes  to  subparts 
A  and  B  of  this  part  shall  be  accepted 
by  the  Secretary  of  the  Interior  in 
accordance  with  43  CFR  part  14. 

f .19    Special  actions. 


(a)  The  Board  may  restrict,  close,  or 
reopen  the  taking  of  fish  and  wildlife  for 
non-subsistence  uses  on  public  lands 
when  necessary  to  assure  the  continued 
viability  of  a  particular  fish  or  wildlife 
population,  to  continue  subsistence  uses 
of  a  fish  or  wildlife  population,  or  for 
reasons  of  public  safety  or 
administration. 

(b)  The  Board  may  open,  close,  or 
restrict  subsistence  uses  of  a  particular 
fish  or  wildlife  population  on  public 
lands  to  assure  the  continued  viability 
of  a  fish  or  wildlife  population,  to 
continue  subsistence  uses  of  a  fish  or 
wildlife  population,  or  for  reasons  of 
public  safety  or  administration. 

(c)  The  Board  will  accept  a  request  for 
a  change  in  seasons,  methods  and 
means,  and/ or  harvest  limits  under  this 

§ .19  only  if  there  are  extenuating 

circumstances  necessitating  a  regulatory 
change  before  the  next  aimual  subpart  D 
proposal  cycle.  Extenuating 
circumstances  include  unusual  and 
significant  changes  in  resource 
abundance  or  unusual  conditions 
affecting  harvest  opportunities  that 
could  not  reasonably  have  been 
anticipated  and  that  potentially  could 
have  significant  adverse  effects  on  the 
health  of  fish  and  wildlife  populations 
or  subsistence  uses.  Requests  for  Special 
Action  that  do  not  meet  these 
conditions  will  be  deferred  to  the  next 
annual  regulatory  proposal  cycle.  In 
general,  changes  to  Customary  and 
Traditional  Use  Determinations  will 
only  be  considered  through  the  annual 
subpart  C  proposal  cycle. 

(a)  In  an  emergency  situation,  the 
Board  may  immediately  open,  close, 
liberalize,  or  restrict  subsistence  uses  of 
fish  and  wildlife  on  public  lands,  or 
close  or  restrict  non-subsistence  uses  of 
fish  and  wildlife  on  public  lands,  if 
necessary  to  assure  the  continued 
viability  of  a  fish  or  wildlife  population, 
to  continue  subsistence  uses  of  fish  or 
wildlife,  or  for  public  safety  reasons. 
Prior  to  implementing  an  emergency 
action,  the  Board  shall  consult  with  the 


State.  The  emergency  action  shall  be 
effective  when  directed  by  the  Board, 
may  not  exceed  60  days,  and  may  not 
be  extended  unless  it  is  determined  by 
the  Board,  after  notice  and  public 
hearing,  that  such  action  should  be 
extended.  The  Board  shall,  in  a  timely 
manner,  provide  notice  via  radio 
announcement  or  personal  contact  of 
the  emergency  action  and  shall  publish 
notice  and  reasons  justifying  the 
emergency  action  in  newspapers  of  any 
area  affected,  and  in  the  Federal 
Register  thereafter. 

(e)  After  consultation  with  the  State, 
the  appropriate  Regional  Advisory 
Council(s),  and  adequate  notice  and 
public  hearing,  the  Board  may  make  or 
direct  a  temporary  change  to  close, 
open,  or  adjust  the  seasons,  to  modify 
the  harvest  limits,  or  to  modify  the 
methods  and  means  of  harvest  for 
subsistence  uses  of  fish  and  wildlife 
populations  on  public  lands.  An 
affected  rural  resident,  community, 
Regional  Council,  or  administrative 
agency  may  request  a  temporary  change 
in  seasons,  harvest  limits,  or  methods  or 
means  of  harvest.  In  addition,  a 
temporary  change  may  be  made  only 
after  the  Board  determines  that  the 
proposed  temporary  change  will  not 
interfere  with  the  conservation  of 
healthy  fish  and  wildlife  populations, 
will  not  be  detrimental  to  the  long-term 
subsistence  use  of  fish  or  wildlife 
resources,  and  is  not  an  unnecessary 
restriction  on  non-subsistence  users. 
The  decision  of  the  Board  shall  be  the 
final  administrative  action.  The 
temporary  change  shall  be  effective 
when  directed  by  the  Board  following 
notice  in  the  affected  area(s).  This  notice 
may  include  publication  in  newspapers 
or  aimouncement  on  local  radio 
stations.  The  Board  shall  publish  notice 
and  reasons  justifying  the  temporary 
action  in  the  Federal  Register  thereafter. 
The  length  of  any  temporary  change 
shall  be  confined  to  the  minimum  time 
period  or  harvest  limit  determined  by 
the  Board  to  be  necessary  to  satisfy 
subsistence  uses.  A  temporary  opening 
or  closure  will  not  extend  beyond  the 
regulatory  year  for  which  it  is 
promulgated. 

(f)  Regulations  authorizing  any 
individual  agency  to  direct  temporary  or 
emergency  closures  on  public  lands 
managed  by  the  agency  remain 
unaffected  by  the  regulations  in  this 
part,  which  authorize  the  Board  to  make 
or  direct  restrictions,  closures,  or 
temporary  changes  for  subsistence  uses 
on  public  lands. 

(g)  You  may  not  take  fish  and  wildlife 
in  violation  of  a  restriction,  closure, 
opening,  or  temporary  change 
authorized  by  the  Board. 


i .20    Request  for  reconsideration. 

(a)  Regulations  in  subparts  C  and  D  of 
this  part  published  in  the  Federal 
Register  are  subject  to  requests  for 
reconsideration. 

(b)  Any  aggrieved  person  may  file  a 
request  for  reconsideration  with  the 
Board. 

(c)  To  file  a  request  for 
reconsideration,  you  must  notify  the 
Board  in  writing  within  sixty  (60)  days 
of  the  effective  date  or  date  of 
publication  of  the  notice,  whichever  is 
earliest,  for  which  reconsideration  is 
requested. 

(d)  It  is  your  responsibility  to  provide 
the  Board  with  sufficient  narrative 
evidence  and  argument  to  show  why  the 
action  by  the  Board  should  be 
reconsidered.  The  Board  will  accept  a 
request  for  reconsideration  only  if  it  is 
based  upon  information  not  previously 
considered  by  the  Board,  demonstrates 
that  the  existing  information  used  by  the 
Board  is  incorrect,  or  demonstrates  that 
the  Board's  interpretation  of 
information,  applicable  law,  or 
regulation  is  in  error  or  contrary  to 
existing  law.  You  must  include  the 
following  information  in  your  request 
for  reconsideration: 

(1)  Your  name,  and  mailing  address; 

(2)  The  action  which  you  request  be 
reconsidered  and  the  date  of  Federal 
Register  publication  of  that  action; 

(3)  A  detailed  statement  of  how  you 
are  adversely  affected  by  the  action; 

(4)  A  detailed  statement  of  the  facts  of 
the  dispute,  the  issues  raised  by  the 
request,  and  specific  references  to  any 
law,  regulation,  or  policy  that  you 
believe  to  be  violated  and  your  reason 
for  such  allegation; 

(5)  A  statement  of  how  you  would  like 
the  action  changed. 

(e)  Upon  receipt  of  a  request  for 
reconsideration,  the  Board  shall 
transmit  a  copy  of  such  request  to  any 
appropriate  Regional  Council  for  review 
and  recommendation.  The  Board  shall 
consider  any  Regional  Council 
recommendations  in  making  a  final 
decision. 

(f)  If  the  request  is  justified,  the  Board 
shall  implement  a  final  decision  on  a 
request  for  reconsideration  after 
compliance  with  5  U.S.C.  551-559 
(APA). 

(g)  If  the  request  is  denied,  the 
decision  of  the  Board  represents  the 
final  administrative  action. 

f .21    [Reserved) 


Subpart  C — Board  Determinations 

3.  Amend  subpart  C  of  36  CFR  part 
242  and  50  CFR  part  100  by  revising 

§§ .22  and .23  to  read  as 

follows: 
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an.    Subsistenc*  ivsourc* 


region*. 

(a)  The  Board  hereby  designates  the 
following  areas  as  subsistence  resource 
regions: 

(1)  Southeast  Region; 

(2)  Southcentral  Region: 

(3)  Kodiak/ Aleutians  Region; 

(4)  Bristol  Bay  Region; 

(5)  Yukon-Kuskokwim  Delta  Region; 

(6)  Western  Interior  Region; 

(7)  Seward  Peninsula  Region; 

(8)  Northwest  Arctic  Region; 

(9)  Eastern  Interior  Region; 

(10)  North  Slope  Region. 

(b)  You  may  obtain  maps  delineating 
the  boundaries  of  subsistence  resoiuces 
regions  firom  the  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503. 

S .23    Rural  determinations. 


(a)  The  Board  has  determined  all 
communities  and  areas  to  be  rural  in 

accordance  with  § .15  except  the 

following: 

Adak; 

Fairbanks  North  Star  Borough; 

Jimeau  area — including  Juneau,  West 
Juneau  and  Douglas; 

Ketchikan  area — including  Ketchikan 
City,  Clover  Pass,  North  Tongass 
Highway,  Ketchikan  East,  Mountain 
Pass,  Herring  Cove,  Saxman  East,  and 
parts  of  Pennock  Island; 

Municipality  of  Anchorage; 

Valdez;  and 

Wasilla  area — including  Palmer, 
Wasilla,  Sutton,  Big  Lake,  Houston,  and 
Bodenberg  Butte.  You  may  obtain  maps 
delineating  the  boundaries  of  non-rural 
areas  from  the  U.S.  Fish  and  Wildlife 
Service. 

(b)  [Reserved]. 

4.  Amend  § .24  by  revising 

paragraph  (a)  introductory  text  to  read 
as  follows: 

S -24    Custonuiry  and  traditional  use 

determinations. 

(a)  The  Federal  Subsistence  Board  has 
determined  that  rural  Alaska  residents 
of  the  listed  communities,  areas,  and 
individuals  have  customary  and 
traditional  use  of  the  specified  species 
on  Federal  public  land  in  the  specified 
areas.  Persons  granted  individual 
customary  and  traditional  use 
determinations  will  be  notified  in 
writing  by  the  Board.  The  Fish  & 
Wildlife  Service  and  the  local  NPS 
Superintendent  will  maintain  the  list  of 
individuals  having  customary  and 
traditional  use  on  National  Parks  and 
Monuments.  A  copy  of  the  list  is 
available  upon  request.  When  there  is  a 
determination  for  specific  communities 
or  areas  of  residence  in  a  Unit,  all  other 
communities  not  listed  for  that  species 


in  that  Unit  have  no  Federal  subsistence 
for  that  species  in  that  Unit.  If  no 
determination  has  been  made  for  a 
species  in  a  Unit,  all  rural  Alaska 
residents  are  eligible  to  harvest  fish  or 
wildlife  under  this  part. 
***** 

Dated:  )une  4.  2001. 

Gale  Norton, 

Secretaiy  of  the  Interior. 

James  A.  Caplan, 

Acting  Regional  Forester.  USDA-Forest 
Service. 

[FR  Doc.  01-14717  Filed  6-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  N  Docliet  No.  NJ43-219;  FRL-699&- 
4] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey; 
Motor  Vehicle  Inspection  ar>d 
Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACnON:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  found  that  the  State 
of  New  Jersey  has  implemented  the 
enhanced  Inspection  and  Maintenance 
(I/M)  program.  EPA,  therefore,  is 
terminating  all  sanctions  clocks  related 
to  the  implementation  of  the  New  Jersey 
enhanced  I/M  program  upon  the 
effective  date  of  this  document.  This 
action  also  reinstates  the  interim 
approval  granted  under  Section  348  of 
the  National  Highway  Systems 
Designation  Act  of  the  enhanced  I/M 
program.  The  interim  approval  became 
effective  on  December  13, 1999. 
EFFECTIVE  DATE:  This  rule  will  be 
effective  July  12.  2001. 
ADDRESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  at 
the  following  addresses  for  inspection 
diuing  normal  business  hours: 
Environmental  Protection  Agency, 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor.  New  York, 
New  York  10007-1866;  New  Jersey 
Department  of  Environmental 
Protection,  Office  of  Air  Quality 
Management,  Bureau  of  Air  Pollution 
Control,  401  East  State  Street.  CN027. 
Trenton,  New  Jersey  08625;  and 
Environmental  Protection  Agency.  Air 
and  Radiation  Docket  and  Information 
Center.  Air  Docket  (6102).  401  M  Street. 
SW.,  Washington.  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT: 
Judy- Ann  Mitchell,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10278,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION: 

I.  What  Is  EPA  Taking  Action  On? 

On  November  19. 1999,  New  Jersey 
notified  EPA  by  letter  that  the 
mandatory  enhanced  I/M  program 
would  be  implemented  on  December  13, 
1999.  EPA  had  been  working  closely 
with  the  State  during  the  phase-in 
period  of  the  enhanced  I/M  program  and 
agreed  that  the  State  would  have  the 
program  implemented  on  December  13. 
1999.  Therefore,  on  December  17,  1999 
(64  FR  70659).  EPA  proposed  to  find 
that  the  State  of  New  Jersey  had 
implemented  its  enhanced  1/M  program 
by  December  13,  1999.  EPA  also 
proposed  to  reinstate  the  interim 
approval  under  Section  348  of  the 
NHSDA  of  the  enhanced  I/M  program 
effective  on  December  13.  1999. 

Also  in  the  December  17, 1999 
Federal  Register.  EPA  published  an 
interim  final  rule  (64  FR  70593),  which 
stayed  the  application  of  the  offset 
sanction  and  deferred  the  highway 
sanction  as  of  December  13, 1999. 
Although  the  State  of  New  Jersey  had 
numerous  start-up  problems,  the 
program  was  implemented  and  is 
ciirrently  operational.  A  description  of 
EPA's  rationale  for  our  proposed  action 
was  presented  in  the  proposal  and  will 
not  be  restated  here.  No  public 
comments  were  received  on  the 
proposal. 

n.  Final  Action 

Upon  the  effective  date  of  today's 
action,  all  sanctions  clocks  related  to  the 
implementation  of  New  Jersey's 
enhanced  I/M  program  are  terminated. 
In  addition,  the  interim  approval  of  New 
Jersey's  enhanced  I/M  program  is 
reinstated.  Since  approximately  six 
months  of  the  interim  period  had  passed 
by  December  12,  1997,  the  State  had  the 
remaining  12  months  of  the  interim 
approval  period  to  demonstrate  their  1/ 
M  program's  test  and  repair  network 
effectiveness.  On  December  13,  2000, 
New  Jersey  submitted  their  I/M 
program's  test  and  repair  network 
effectiveness  demonstration. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  final  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
This  final  action  merely  approves  state 
law  as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
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beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  final  rule  also 
does  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000).  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  final  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  1 2(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7,  1996),  in  issuing 
this  rule.  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15, 1988)  by  examining  the 


takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  July  12.  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 
relations,  Ozone,  Volatile  organic 
compounds. 

Dated:May  9.  2001. 
William  |.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
(FR  Doc.  01-13779  Filed  6-11-01;  8:45  am] 
BtLUNG  CODE  656a-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN6»-01a;  FRL-6991-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  is  approving  a  site-specific 
revision  to  tiie  Minnesota  Sulfur 
Dioxide  (SO2)  State  Implementation 
Plan  (SIP)  for  Koch  Petroleum  Group, 
LP  (Koch).  The  Minnesota  Pollution 
Control  Agency  (MPCA)  submitted  the 
SIP  revision  request  on  December  20. 

2000.  The  request  is  approvable  because 
it  satisfies  the  requirements  of  the  Clean 
Air  Act  (Act).  The  rationale  for  the 
approval  and  other  information  are 
provided  in  this  document. 

DATES:  This  direct  final  rule  will  be 
effective  August  13.  2001,  unless  EPA 
receives  adverse  comment  by  July  12, 

2001.  If  EPA  receives  adverse 
comments,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to:  Carlton  Nash.  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
(Please  telephone  Christos  Panos  at 
(312)  353-8328,  before  visiting  the 
Region  5  office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J). 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows: 

I.  General  Information 

1.  What  action  is  EPA  taking  today? 

2.  Why  is  EPA  taking  this  action? 

3.  What  is  the  background  for  this 
action? 

II.  Review  of  state  implementation  plan 

revision 

1.  Why  did  the  state  submit  this  SIP 
revision? 

2.  What  Information  did  Minnesota 
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submit,  and  what  were  its  requests? 
3.  How  Does  the  SIP  Revision  Show 

Attainment  of  the  SO:  Standards? 
m.  Final  Rulemaking  Action 
IV.  Administrative  Requirements 

I.  General  Information 

1.  What  Action  Is  EPA  Taking  Today? 

In  this  action,  EPA  is  approving  into 
the  Minnesota  SO2  SIP  a  site-specific 
revision  for  Koch,  located  in  the  Pine 
Bend  Area  of  Rosemount,  Dakota 
County,  Minnesota.  Specifically,  EPA  is 
approving  into  the  (SO2)  SIP 
Amendment  No.  4  to  the  Administrative 
Order  (Order)  for  Koch. 

2.  Why  Is  EPA  Taking  This  Action? 

EPA  is  taking  this  action  because  the 
state's  submittal  for  Koch  is  fully 
approvable.  The  SIP  revision  provides 
for  attainment  and  maintenance  of  the 
SO2  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  satisfies  the 
applicable  SO2  requirements  of  the  Act. 
A  more  detailed  explanation  of  how  the 
state's  submittal  meets  these 
requirements  is  in  EPA's  March  2,  2000 
Technical  Support  Document  (TSD). 

3.  What  Is  the  Background  for  This 
Action? 

EPA  designated  Air  Quality  Control 
Region  (AQCR)  131,  which  contains 
Dakota  County,  as  a  primary  SO2 
nonattainment  area  on  March  3, 1978 
(43  FR  8962)  based  on  monitored 
violations  of  the  primary  SO2  NAAQS 
from  1975  through  1977.  In  response  to 
the  Part  D  requirements  of  the  Act, 
MPCA  submitted  a  final  SO2  plan  for 
AQCR  131  on  August  4.  1980.  EPA 
approved  the  Minnesota  Part  D  SO2  SIP 
for  AQCR  131  on  April  8, 1981  (46  FR 
20996).  Based  on  monitored  violations 
recorded  in  1982,  EPA  declared  the 
Dakota  County  SO2  SIP  inadequate  and 
issued  a  call  for  revisions  to  the 
Minnesota  SO2  SIP  on  December  5, 1984 
(49  FR  47488).  The  SIP  call  required 
that  MPCA  submit  a  SIP  revision 
demonstrating  attainment  of  the  SO2 
NAAQS  in  the  Pine  Bend  Area  by 
September  1985. 

"The  promulgation  of  a  good 
engineering  practice  stack  height  rule, 
along  with  difficidties  negotiating  a 
control  strategy  with  Koch,  and  the 
selection  of  an  appropriate  computer 
model,  delayed  the  submittal.  On 
September  10.  1987,  MPCA  submitted 
revisions  to  the  operating  permits  for 
five  soiuces  and  requested  redesignation 
to  attainment  for  all  of  AQCR  131  except 
the  Pine  Bend  and  St.  Paul  Park  areas. 

As  a  result  of  numerous  EPA 
comments,  MPCA  withdrew  the  Pine 
Bend  SO2  SIP  while  passage  of  the  1990 


Amendments  to  the  Act  delayed  action 
on  the  rest  of  the  SO2  revisions  for 
AQCR  131.  On  July  29,  1992,  MPCA 
submitted  to  EPA  a  revision  to  the  SO2 
SIP  for  the  Dakota  County /Pine  Bend 
SO2  nonattainment  area  demonstrating 
attainment  of  the  SO2  NAAQS.  As  part 
of  the  attainment  demonstration  for  the 
SIP,  Koch  was  modeled  for  ambient  air 
impacts  and  MPCA  issued  an  Order 
based  on  that  modeling.  To  edlow  some 
flexibility  in  adding  new  sources  at  the 
facility  without  compromising  the 
attaiimient  status,  the  Order  allows 
Koch  to  make  changes  at  the  refinery  of 
2.28  lb/hour  SO2  while  burning  refinery 
fuel  gas  without  revising  the  Order.  An 
amendment  to  the  original  Order  for 
Koch,  dated  February  11.  1993,  revised 
the  completion  dates  for  construction 
and  operation  of  a  new  stack  and 
control  equipment. 

EPA  identified  specific  issues 
regarding  the  July  29, 1992  submittal  in 
a  June  4. 1993  letter  to  MPCA.  On 
January  28,  1994  (59  FR  4016).  EPA 
proposed  to  disapprove  Minnesota's 
SO2  SIP  revision  for  the  Dakota  County/ 
Pine  Bend  area  of  AQCR  131.  However, 
EPA  stated  that  if  its  conunents  were 
adequately  addressed  by  the  State  by  the 
end  of  the  30-day  comment  period,  and 
if  no  other  substantive,  adverse  public 
comments  were  received,  EPA  would 
proceed  with  a  final  rulemaking 
approving  the  SIP  revision.  The  State 
satisfactorily  addressed  the  issues  and 
submitted  revised  Orders  for  Koch  to 
EPA  on  February  25.  1994.  EPA  did  not 
receive  any  public  comments  on  the 
January  28.  1994  proposed  action. 
Therefore.  EPA  took  final  action  on 
September  9.  1994  (59  FR  46553),  to 
approve  Minnesota's  SO2  SIP  revision 
submittals  for  the  Dakota  Coimty/Pine 
Bend  area  of  AQCR  131. 

On  September  7, 1994,  MPCA 
submitted  a  request  to  redesignate  the 
Pine  Bend  area  of  AQCR  131  to 
attainment.  EPA  approved  the  state's 
request  in  a  direct  final  rule  document 
published  on  May  31,  1995  (60  FR 
28339)  redesignating  the  Pine  Bend  area 
to  attainment  of  the  SO2  NAAQS. 

n.  Review  of  State  Implementation  Plan 
Revision 

1.  Why  Did  the  State  Submit  This  SIP 
Revision? 

Koch  initiated  a  project  at  its  #2 
Crude  Unit  to  reduce  emissions  of 
nitrogen  oxides  (NOx)  and  SO2  as  part 
of  a  Consent  Decree  lodged  in  the 
United  States  District  Court  for  the 
District  of  Minnesota  on  December  22, 
2000  [United  States  v.  Koch  Petroleum 
Group.  LP.,  Civil  Action  No.  00-2756- 
PAM-SRN),  relating  to  negotiations 


conducted  between  Koch,  EPA  and 
MPCA  to  develop  a  settlement  oovering 
a  broad  range  of  actions  to  reduce 
emissions  of  air  pollutants  from 
petroleum  refineries  owned  and 
operated  by  Koch. 

Koch  will  install  a  new  heater  (llH- 
6)  with  low-NOx  burners  which  will 
operate  on  refinery  fuel  gas.  The  SO2 
emissions  from  this  new  heatef  will  be 
offset  by  a  simultaneous  SO2  emissions 
decrease  resulting  from  the  removal  of 
three  existing  heaters  (llH-3.  llH-4 
and  llH-5).  Two  of  the  three  heaters  to 
be  removed  (llH-3  and  llH-5)  are 
currently  allowed  to  bum  fuel  oil. 
Replacing  these  existing  heaters  with  a 
new  heater  will  significantly  reduce 
Koch's  capacity  to  generate  both  NOx 
and  SO2  emissions.  As  part  of  this 
project,  Koch  also  proposes  to  increase 
the  capacity  of  heater  16H-1,  which  it 
converted  to  bum  only  fuel  gas  in  1995. 
Prior  to  that,  it  could  bum  fuel  oil  as 
well  as  fuel  gas. 

2.  What  Information  Did  Minnesota 
Submit,  and  What  Were  Its  Requests? 

The  December  20,  2000  SIP  revision 
submitted  by  MPCA  consists  of 
emission  increases  and  the 
compensating  emission  reductions. 
Amendment  4  to  the  Order  for  Koch 
requires  permanent  emission  reductions 
bom  the  removal  of  heaters  llH-3, 
llH-4  and  llH-5.  The  modeling  retains 
some  ambient  impact  from  llH-3  and 
llH-5  (but  not  decoking),  for  PSD/NSR 
credit  purposes.  The  revised  Order 
limits  llH-6  to  burning  refinery  fuel  gas 
only  with  allowable  SO2  emissions  of 
6.0  Ib/hr  on  an  annual  basis  and  9.3  lb/ 
hr  on  a  3-hour  average.  Decoking  at 
llH-6  is  limited  to  90  hours  per  year, 
which  equates  to  three  30-hour  events 
per  year.  Emissions  of  SO2  from  llH-6 
and  the  associated  steam-air  decoking 
total  26.5  tons/year.  The  State  requested 
that  EPA  approve  the  following  changes 
to  Koch's  Order: 

"New  Project"  Language.  Koch  plans 
to  remove  three  existing  heaters, 
increase  the  capacity  of  an  existing 
heater,  and  construct  a  new  heater. 
Total  SO2  emissions  at  the  facility  will 
substantially  decrease  after 
implementation  of  these  changes. 

Name  Change.  The  name  of  the  owner 
and  operator  of  the  refinery  in 
Rosemount,  Minnesota  has  changed  to 
Koch  Petroleum  Group,  L.P.  from  Koch 
Refining  Company. 

Incorporation  of  Changes  from 
Amendment  No.  3.  Amendment  No.  3 
used  underlining  to  identify  where  new 
language  was  added  and  striking  out  to 
identify  where  language  was  removed. 
Amendment  No.  4  removes  the 
underlining  and  strike  out  markings  and 
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eliminates  the  language  marked  for 
removal  in  Amendment  No.  3. 

Updating  of  Some  Informatiori.  In 
cases  where  it  was  needed  for  clarity, 
the  language  was  modified  to  reflect 
regulatory  changes  that  have  occurred 
since  Amendment  No.  3  went  into 
effect. 

Correction  of  Typographical  Errors 
and  Changes  for  Clarification  and 
Consistency.  MPCA  corrected 
typographical  errors  and  changed 
language  which  appeared  unclear  or 
inconsistent  with  other  portions  of  the 
document. 

3.  How  Does  the  SIP  Revision  Show 
Attainment  of  the  SCh  Standards? 

The  MPCA  submitted  air  quality 
modeling  in  support  of  Koch's  SO2  SIP 
revision.  MPCA's  modeling 
demonstrates  that  the  SO2  emissions 
from  the  #2  Crude  Unit  modification 
project  do  not  threaten  attainment  of  the 
SO2  NAAQS  when  factored  into  the 
1992  attainment  demonstration 
modeling.  A  more  detailed  discussion  is 
in  EPA's  March  2.  2001  TSD. 

Net  baseline  emissions  are  the 
allowable  emission  rates  used  in  the 
approved  1992  SIP  attainment 
demonstration  for  the  Pine  Bend  Area. 
The  SO2  emissions  for  the  four  heaters 
and  the  steam — air  decoking  associated 
with  each  heater  totaled  1 .560  tons/year 
in  the  1992  SIP.  Total  SO2  emissions 
associated  with  the  #2  Crude  Unit 
modification  project  are  1 70  tons/year. 
The  difference  in  SO2  emissions  from 
the  1992  SIP  for  the  affected  sources  and 
the  current  project  is  a  decrease  of 
nearly  1,400  tons/year. 

ni.  Final  Rulemaking  Action 

EPA  is  approving  the  site-specific  SIP 
revision  for  Koch  Petroleum  Group,  LP, 
located  in  the  Pine  Bend  area  of 
Rosemount.  Dakota  County,  Minnesota. 
Specifically.  EPA  is  incorporating 
Amendment  No.  4  to  Koch's 
Administrative  Order  into  the 
Minnesota  SO2  SIP.  The  State  submitted 
this  SIP  revision  on  December  20,  2000 
as  a  result  of  negotiations  to  a  consent 
decree  between  EPA.  MPCA  and  Koch, 
in  which  Koch  proposed  to  modify  the 
#2  Crude  Unit  at  the  Pine  Bend  refinery. 
This  modification  project  consists 
primarily  of  the  removal  of  three 
existing  heaters  and  the  installation  of  a 
new  heater,  thereby  substantially 
decreasing  SO2  emissions  at  the  facility. 
As  described  above,  this  project 
provides  for  attainment  and 
maintenance  of  the  SO2  NAAQS  in  the 
Pine  Bend  area  and  is  therefore  fully 
approvable. 

"The  EPA  is  publishing  this  action 
without  prior  proposal  because  we  view 


this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
state  plan  if  relevant  adverse  comments 
are  filed.  This  rule  will  be  effective 
August  13,  2001  without  further  notice 
unless  we  receive  relevant  adverse 
comments  by  July  12,  2001.  If  we 
receive  such  comments,  we  will 
withdraw  this  action  before  the  effective 
date  by  publishing  a  subsequent 
document  that  will  withdraw  the  final 
action.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
final  rule  based  on  the  proposed  action. 
The  EPA  will  not  institute  a  second 
comment  period.  Any  parties  interested 
in  commenting  on  this  action  should  do 
so  at  this  time.  If  we  do  not  receive  any 
comments,  this  action  will  be  effective 
August  13.  2001. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
implementation  plan.  Each  request  for 
revision  to  the  SO*  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves 
preexisting  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR-67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 


the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 19^9),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  Febmary  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996,  generally  provides 
that  before  a  mle  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  Rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties.  5  U.S.C.  804(3).  EPA  is 
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not  required  to  submit  a  rule  report 
regarding  this  action  imder  section  801 
because  this  is  a  rule  of  particular 
applicability. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements,  Sulfur  dioxide. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  8.  2001. 
Norman  Niedergang, 
Acting  Regional  Administrator,  Region  5. 

Title  40  of  the  Code  of  Federal 
Regiilations,  chapter  I.  part  52,  is 
amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 

§52.1220    Identification  of  plan. 


(c)*  *  • 

(57)  On  December  20,  2000,  the  State 
of  Minnesota  submitted  a  site-specific 
State  Implementation  Plan  (SIP) 
revision  for  the  control  of  emissions  of 
sulfur  dioxide  (SO2)  for  Koch  Petroleum 
Group,  L.P.,  located  in  the  Pine  Bend 
Area  of  Rosemount,  Dakota  County, 
Minnesota.  Specifically,  EPA  is 
approving  into  the  SO2  SIP  Amendment 
No.  4  to  the  Administrative  Order 
previously  approved  in  paragraph 
(c){35)  of  this  section. 

(i)  Incorporation  by  reference. 

(A)  An  administrative  order  identified 
as  Amendment  Four  to  Findings  and 
Order  by  Stipulation,  for  Koch 
Petroleum  Group,  L.P.,  dated  and 


effective  December  19,  2000,  submitted 
December  20,  2000. 

[FR  Doc.  01-14614  Filed  6-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  No.  MT-001-0034a,  MT-001-0035a; 
FRL-6991-1] 

Approval  arxJ  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Emergency  Episode 
Avoidance  Plan  and  Cascade  County 
Open  Burning  Rule 

agency:  Envirotunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  approving  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
State  of  Montana  on  February  9,  2001. 
This  submittal  revises  the  State's 
Emergency  Episode  Avoidance  Plan  and 
Cascade  Coimty's  Local  Regulation 
Chapter  7,  Open  Burning.  In  addition, 
Billings  and  Great  Falls  Carbon 
Monoxide  Limited  Maintenance  Plans 
were  submitted  on  February  9,  2001. 
EPA  will  act  on  the  Billings  and  Great 
Falls  Plans  at  a  later  date.  This  action  is 
being  taken  under  section  110  of  the 
Clean  Air  Act,  42  U.S.C.  section  7410. 
DATES:  This  rule  is  effective  on  August 
13,  2001  without  further  notice,  imless 
EPA  receives  adverse  comment  by  July 
12,  2001.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA).  Region  8.  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202.  Copies  of 
the  dociunents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202  and  copies  of  the  Incorporation 
by  Reference  material  eire  available  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality,  Air  and  Waste  Management 


Bureau,  1520  E.  6th  Avenue,  Helena, 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand,  EPA,  Region  8,  (303) 
312-6437. 

SUPPI.EMENTARY  INFORMATION:  For  the 
purpose  of  this  document,  we  are  giving 
meaning  to  certain  words  as  follows:  (a) 
The  words  "EPA,"  "we,"  "us"  or  "our" 
mean  or  refer  to  the  United  States 
Environmental  Protection  Agency,  (b) 
The  words  State  or  Montana  mean  the 
State  of  Montana  unless  the  context 
indicates  otherwise,  (c)  The  initials 
MDEQ  mean  the  Montana  Department 
of  Environmental  Quality. 

L  Summary  of  SIP  Revision 

On  February  9,  2001,  the  State  of 
Montana  submitted  a  formal  revision  to 
its  State  Implementation  Plan  (SIP).  The 
SIP  revision  consists  of  updates  to  the 
Montana  Emergency  Episode  Avoidance 
Plan  (EEAP)  and  Cascade  Coimty's 
Local  Regulation  Chapter  7,  Open 
Burning.  Other  revisions  to  the  SIP  were 
also  submitted  on  February  9,  2001  but 
will  be  acted  on  at  a  later  date. 

Montana 's  Emergency  Episode 
Avoidance  Plan 

The  February  9,  2001  submittal 
revises  Montana's  Emergency  Episode 
Avoidance  Plan  (EEAP).  The  submittal 
revises  the  priority  classification  of  two 
of  the  Air  Quality  Control  Regions 
(AQCR)  based  on  more  current  ambient 
data;  replaces  the  references  to  the 
National  Weather  Service  with 
references  to  the  MDEQ  meteorological 
staff:  and  makes  grammatical 
corrections. 

We  last  approved  revisions  to 
Montana's  EEAP  on  December  6, 1999 
(64  FR  68034).  We  are  approving  the 
2001  revisions  to  Montana's  EEAP  and 
updating  40  CFR  52.1371  to  indicate  the 
current  emergency  episode  priority 
classifications  for  the  AQCRs. 

Cascade  County  Air  Pollution  Control 
Program  Regulation  Chapter  7,  Open 
Burning 

In  addition,  the  February  9,  2001 
submittal  revises  the  Cascade  County 
Air  Pollution  Control  Program.  The 
submittal  consists  solely  of  Regulation 
Chapter  7,  Open  Burning.  The  Cascade 
County  open  burning  regulations  only 
apply  to  minor  open  burning  sources. 
Major  open  burning  sources  are  subject 
to  the  State's  open  burning  regulations. 
We  believe  it  is  appropriate  to 
incorporate  local  air  pollution  control 
programs  in  the  SIP  if  the  program  is 
needed  for  attainment  and  maintenance 
of  any  National  Ambient  Air  Quality 
Standard  (NAAQS).  The  State's  Group  II 
PM-10  SIP  relies  on  many  rules, 
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including  the  State's  open  burning 
rules,  to  assure  maintenance  of  the  PM- 
10  NAAQS.  We  approved  the  Group  11 
PM-10  SIP  on  January  20,  1994  (59  FR 
2988).  By  approving  the  Cascade  County 
Regulation  Chapter  7,  the  State  has 
given  Cascade  County  the  responsibility 
to  ensiue  that  State  open  burning  rules 
are  met  for  minor  open  burning  sources. 
Since  the  County  is  implementing 
measures  that  the  State  is  relying  upon 
to  assure  that  the  PM-10  SIP  NAAQS 
are  maintained,  we  believe  it  is 
appropriate  to  incorporate  the  Coimty's 
open  biuning  rules  in  the  SIP.  In 
addition,  including  the  County's  open 
burning  rules  in  the  SIP  will  make  the 
County  open  burning  program  federally 
enforceable,  further  assiu-ing  the 
effectiveness  of  the  PM-10  plan.  We  are 
approving  the  Cascade  County  Air 
Pollution  Control  Program  Regulation 
Chapter  7,  Open  Burning,  into  the  SIP. 

On  May  22,  1995  the  Governor  of 
Montana  submitted  a  SIP  revision 
regarding  the  Cascade  County  Air 
Pollution  Control  Program.  The  May  22, 
1995  submittal  was  later  superseded  by 
another  SIP  revision  for  Cascade  County 
Air  Pollution  Control  Program 
submitted  by  the  Governor  on 
September  4,  1997.  To  date  we  have  not 
acted  on  the  May  22,  1995  or  September 
4, 1997  submittals.  The  February  9, 
2001  letter  from  the  Governor  of 
Montana  indicates  that  the  recent 
modifications  to  the  Cascade  County  Air 
Pollution  Control  Program  now 
supercede  the  1997  submittal  and, 
therefore,  rescinds  the  September  4, 
1997  submittal.  We  are  not  acting  on  the 
September  4, 1997  submittal,  nor  the 
May  22, 1995  submittal. 

n.  Final  Action 

We  are  approving  the  revisions  to  the 
Montana  Emergency  Episode  Avoidance 
Plan  into  the  SIP  and  updating  40  CFR 
52.1371  to  indicate  the  current 
emergency  episode  priority 
classifications  for  the  AQCRs.  In 
addition,  we  are  approving  the  Cascade 
County  Air  Pollution  Control  Program 
Regulation  Chapter  7,  Open  Burning, 
into  the  SIP. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  comments  are  filed.  This  rule 
will  be  effective  August  13,  2001 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
July  12,  2001.  If  the  EPA  receives 


adverse  comments,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Uw  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997),  because  it  is  not 
economically  significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntajy  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressionsd  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  A  major  rule  cannot  take 
effect  until  60  days  after  it  is  published 
in  the  Federal  Register.  This  action  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2).  This  rule  will  be 
effective  August  13,  2001  unless  EPA 
receives  adverse  written  comments  by 
July  12,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


31550 


Federal  Register/ Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Rules  and  Regulations 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  May  22,  2001. 
Patricia  D.  Hull, 

Acting  Regional  Administrator.  Region  8. 

40  CFR  part  52,  subpart  BB  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

§52.1370    Identification  of  plan. 

***** 

(c)*  •  * 

(50)  On  February  9,  2001,  the 
Governor  of  Montana  submitted 
revisions  to  Montana's  Emergency 
Episode  Avoidance  Plan  and  Cascade 
Coimty  Air  Pollution  Control  Program 
Regulation  Chapter  7,  Open  Burning. 

(i)  Incorporation  by  reference. 

(A)  Board  Order  issued  on  October  16, 
2000,  by  the  Montana  Board  of 
Environmental  Review  approving  the 
Cascade  County  Air  Pollution  Control 
Program. 

(B)  Cascade  County  Air  Pollution 
Control  Program,  Regulation  Chapter  7^ 


Open  Biuning,  effective  October  16, 
2000. 

(C)  March  16,  2001  letter  from  Debra 
Wolfe,  Montana  Department  of 
Environmental  Quality,  to  Laurie 
Ostrand,  EPA  Region  8,  explaining  the 
effective  date  of  the  Cascade  County  Air 
Pollution  Control  Program  Regulation 
Chapter  7,  Open  Burning. 

3.  Section  52.1371  is  amended  by 
revising  the  introductory  text  and 
revising  the  entries  "Helena  Intrastate 
AQCR  142"  and  "Missoula  Intrastate 
AQCR144"  in  the  table  to  read  as 
follows: 

§52.1371    Classification  of  regions. 

The  Montana  Emergency  Episode 
Avoidance  Plan  was  revised  with  a 
February  9,  2001  submittal  by  the 
Governor.  The  February  9,  2001 
Emergency  Episode  Avoidance  Plan 
classified  the  Air  Quality  Control 
Regions  (AQCR)  as  follows: 

Pollutant 


Air  quality  control  regions  (AQCR) 


Particulate 
matter 


Sulfur  oxide 


Nitrogen 
dixotde 


Carbon  mon- 
oxide 


Ozone 


Helena  Intrastate  AQCR  142  II 

•               •               •  • 

Missoula  Intrastate  AQCR  144 M 


III 

III 

IN 

III 

* 

• 

HI 

HI 

III 

III 

(FR  Doc.  01-14612  Filed  6-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tlN133-1a;  FnL-6990-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving 
revisions  to  the  particulate  matter  (PM) 
regulations  for  Rolls-Royce  Allison 
(Rolls-Royce),  formerly  Allison  Engine 
Company.  This  facility  is  located  in 
Marion  County,  Indiana.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
revised  regulation  on  August  31,  2000  as 
a  requested  amendment  to  its  State 
Implementation  Plan  (SIP).  The 
revisions  consist  of  a  name  change  for 
the  company  and  the  addition  of  an 
alternate  fuel.  These  requested  SIP 


revisions  do  not  change  Rolls-Royce's 
emissions  limits. 

DATES:  This  rule  is  effective  on  August 
13,  2001,  unless  the  EPA  receives 
relevant  adverse  written  comments  by 
July  12,  2001.  If  adverse  comment  is 
received,  the  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 


Number:  (312)  886-6524,  E-Mail 
Address:  rau.matthew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "oiu'"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  is  the  EPA  approving? 

II.  What  are  the  changes  from  the  current 
rules? 

III.  What  supporting  materials  did  Indiana 
provide? 

rv.  What  are  the  environmental  effects  of 
these  actions? 

V.  EPA  rulemaking  actions 

VI.  Administrative  requirements 

I.  What  Is  the  EPA  Approving? 

The  EPA  is  approving  revisions  to 
Indiana's  SIP  for  particulate  matter 
regulations  for  Rolls-Royce  Allison  in 
Marion  County,  Indiana.  IDEM 
submitted  the  revised  regulation  on 
August  31,  2000  as  an  amendment  to 
rule  326  LAC  6-1-12. 

The  revisions  consist  of  a  name 
change  for  the  company  and  the 
addition  of  landfill  gas  as  an  alternate 
fuel.  Rolls-Royce  Allison  was  formerly 
the  Allison  Engine  Company.  There  is 
no  change  to  the  PM  emissions  limits. 
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n.  What  Are  the  Changes  From  the 
Current  Rules? 

The  company  has  changed  its  name 
from  Allison  Engine  Company  to  Rolls- 
Royce  Allison. 

Indiana  has  approved  the  addition  of 
landftU  gas  as  an  alternate  fuel.  Landfill 
gas  can  fuel  boilers  1  through  4  of  plant 
5  in  place  of  coal,  #2  fuel  oil,  #4  fuel 
oil,  or  natural  gas.  For  boilers  3,  4,  and 
7  through  10  of  plant  8,  landfill  gas  can 
substitute  for  #6  fuel  oil.  #4  fuel  oil,  #2 
fuel  oil,  and  natural  gas.  Each  cubic  foot 
of  landfill  gas  burned  reduces  the 
allowed  amount  of  #4  fuel  oil 
(37,142,800  gallons)  by  0.00116  gallons. 

ni.  What  Supporting  Materials  Did 
Indiana  Provide? 

Indiana  provided  public  hearing 
testimony  from  a  Rolls-Royce  official. 
According  to  this  testimony,  the  landfill 
gas  project  will  reduce  nitrogen  oxides 
emissions  by  12.6  tons  per  year  (TPY) 
from  the  Rolls-Royce  facility  and  1 7 
TPY  from  the  nearby  Southside  Landfill. 
The  landfill  gas  is  being  flared  on-site. 
The  particulate  matter  emissions  will 
not  increase.  Landfill  gas  use  will 
reduce  the  burning  of  fossil  fuels. 

Rolls-Royce  Allison  found  the  heating 
value  of  the  landfill  gas  is 
approximately  512  British  Thermal 
Units  per  cubic  foot  (BTU/ft^).  Using  an 
emissions  factor  of  0.014  pounds  per 
million  British  Thermal  Units  (lb/ 
MMBTU),  the  maximum  particulate 
emissions  from  burning  landfill  gas, 
measured  as  total  suspended  particulate 
(TSP),  is  about  115  TPY.  This  is  below 
the  current  particulate  matter  emissions 
limit  of  130  TPY  of  TSP. 

IV.  What  Are  the  Environmental  Effects 
of  These  Actions? 

This  SIP  revision  will  result  in  no 
increase  of  particulate  matter  emissions 
from  Rolls-Royce  Allison.  The  use  of 
landfill  gas  may  even  decrease  PM 
emissions.  Burning  landfill  gas  instead 
of  fossil  fuels  also  creates  a  reduction  in 
emissions  of  nitrogen  oxides.  Nitrogen 
oxides  are  preciu-sor  pollutants  to 
ground-level  ozone  and  fine  particulate 
formation.  Also,  the  use  pf  landfill  gas 
in  place  of  coal  or  fuel  oil  should  reduce 
sulfur  oxide  emissions.  Sulfur  oxides 
emissions  lead  to  acid  rain  and  fine 
particulate  matter.  Emissions  of 
methane,  a  known  greenhouse  gas,  to 
the  atmosphere  irom  the  landfill  will  be 
reduced  by  approving  these  actions. 

V.  EPA  Rulemaking  Actions 

The  EPA  is  approving,  through  direct 
final  rulemaking,  revisions  to  the 
particulate  matter  emissions  regulations 
for  Rolls-Royce  Allison  in  Marion 
County,  Indiana.  These  revisions  change 


the  name  of  the  Allison  Engine 
Company  to  Rolls-Royce  Allison.  These 
revisions  also  include  the  addition  of 
landfill  gas  as  alternate  fuel.  Landfill  gas 
can  fuel  boilers  1  through  4  of  plant  5 
in  place  of  coal,  #2  fuel  oil,  #4  fuel  oil, 
or  natural  gas.  For  boilers  3,4,  and  7 
through  10  of  plant  8,  landfill  gas  can 
substitute  for  #6  fuel  oil,  #4  fuel  oil,  #2 
fuel  oil,  and  natural  gas.  Each  cubic  foot 
of  landfill  gas  burned  reduces  the 
allowed  amount  of  #4  fuel  oil 
(37,142,800  gallons)  by  0.00116  gallons. 
Boilers  5  and  6  of  plant  8  may  not 
operate. 

We  are  publishing  this  action  without 
a  prior  proposal  because  we  view  these 
as  noncontroversial  revisions  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
August  13,  2001  without  further  notice 
unless  we  receive  relevant  adverse 
written  comment  by  July  12,  2001.  If  the 
EPA  receives  adverse  comment,  we  will 
publish  a  final  rule  informing  the  public 
that  this  rule  will  not  take  effect.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  does  not  intend 
to  institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  these  actions  must  do  so 
at  this  time. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7.  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  rule  does  not 
impose  an  information  collection 
bxu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
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House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  August  13,  2001 
unless  EPA  receives  adverse  written 
comments  by  July  12,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter. 

Dated:  May  9.  2001. 
Norman  Neidergang, 
Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

SutipartP— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(140)  to  read  as 
follows: 

§52.770    Identification  of  plan. 

***** 

(140)  On  August  31,  2000,  Indiana 
submitted  revised  particulate  matter 
emissions  regulations  for  Rolls-Royce 
Allison  in  Marion  County,  Indiana.  The 
submittal  amends  326  LAC  6-l-12(a).  It 
includes  a  name  change  for  the 
company  from  the  Allison  Engine 
Company  to  Rolls-Royce  Allison  and  the 
addition  of  an  alternate  fuel,  landfill 
gas.  Landfill  gas  can  be  used  in  boilers 
1  through  4  of  plant  5  and  boilers  3,  4, 
and  7  through  10  of  plant  8.  These  state 
implementation  plan  revisions  do  not 


change  the  particulate  matter  emissions 
limits. 

(i)  Incorporated  by  reference. 
Amendments  to  Indiana  Administrative 
Code  Title  326:  Air  Pollution  Control 
Board,  Article  6:  Particulate  Rules,  Rule 
1:  Non-attainment  Area  Limitations, 
Section  12:  Marion  County,  subsection 
(a).  Filed  with  the  Secretary  of  State  on 
May  26,  2000  and  effective  on  June  25, 
2000.  Published  in  23  Indiana  Register 
2419  on  July  1,2000. 

IFR  Doc.  01-14610  Filed  6-11-01;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH140-1a;  FRL-6991-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  OH 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving 
revisions  to  sulfur  dioxide  (SO2) 
emissions  regulations  for  the  Lubrizol 
Corporation  (Lubrizol).  This  facility  is 
located  in  Lake  County,  Ohio.  The  Ohio 
Environmental  Protection  Agency  (Ohio 
EPA)  submitted  Director's  Final 
Findings  and  Orders  (Orders)  for  the 
Lubrizol  facility  on  November  9,  2000. 
These  Orders  are  revisions  to  the  Ohio 
State  Implementation  Plan  (SIP).  The 
revisions  are  the  adjustment  of  six  short- 
term  emissions  limits,  the  addition  of  an 
annual  emissions  limit,  and  the  addition 
of  a  continuous  emission  rate 
monitoring  system  (CERMS) 
requirement  for  the  Lubrizol  facility. 
Three  short-term  emissions  limits  are 
relaxed  and  three  short-term  are 
tightened.  There  is  no  increase  in  the 
total  potential  short-term  SO2  emissions. 
DATES:  This  nde  is  effective  on  August 
13,  2001,  unless  the  EPA  receives 
relevant  adverse  written  comments  by 
July  12,  2001.  If  adverse  comment  is 
received,  the  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  You  should  mail  written 
conunents  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  {AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Ohio's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 


U.S.'Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 
Number:  (312)  886-6524,  E-Mail 
Address:  rau.matthew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  is  the  EPA  approving? 
n.  Limit  changes  from  the  current  rules, 
m.  Analysis  of  supporting  materials 
provided  by  Ohio. 

IV.  What  are  the  environmental  effects 

of  these  actions? 

V.  EPA  rulemaking  actions. 

VI.  Administrative  requirements. 

L  What  Is  the  EPA  Approving? 

The  EPA  is  approving  revisions  to  the 
sulfur  dioxide  emissions  regulations  for 
the  Lubrizol  facility  in  Lake  County, 
Ohio.  Ohio  EPA  submitted  the  revised 
regulation  on  November  9,  2000,  as  an 
amendment  to  its  SIP. 

The  revisions  include  the  relaxation 
of  three  short-term  SO2  emissions  limits 
and  the  tightening  of  three  short-term 
limits.  There  is  no  increase  in  the  total 
potential  short-term  SO2  emissions.  An 
annual  SO2  emissions  limit  is 
established.  Also,  a  continuous 
emission  rate  monitoring  system  is 
required. 

n.  Limit  Changes  From  the  Current 
Rules 

Ohio  has  revised  six  short-term 
emissions  limits  at  Lubrizol's 
Painesville  facility.  The  limit  change  for 
source  L  (Source  ED  POll)  is  from  12.6 
to  2.4  poimds  of  sulfur  dioxide  per  hour 
(Ib/hr).  Source  M  (P012)  changes  from 
15.0  to  160.0  Ib/hr,  source  N  (P013) 
changes  from  23.5  to  25.0  Ib/hr,  source 
O  changes  from  14.5  to  10.0  Ib/hr, 
source  W  (P022)  changes  from  163.5  to 
20.0  Ib/hr,  and  the  limit  for  source  AC 
(P030)  changes  from  18.4  to  30.0  Ib/hr. 
The  total  emissions  limit  of  the  six 
sources  remains  at  approximately  247.4 
Ib/hr.  All  six  sources  vent  through 
incinerators  to  a  common  stack. 

An  annual  sulfur  dioxide  emissions 
limit  of  100  tons  per  year  (TPY)  is 
established.  Previously,  the  facility's 
potential  to  emit  sulfur  dioxide  was 
1084  TPY.  A  continuous  emission  rate 
monitoring  system  (CERMS)  is  required 
at  the  facility.  The  CERMS  measures 
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SO2  in  the  common  stack:  Lubrizol  will 
keep  records  of  the  CERMS  data 
.  including  the  instantaneous  (one- 
minute),  hoiuly,  and  rolling  three-hour 
average  SO2  concentration. 

m.  Analysis  of  Supporting  Materials 
Provided  by  Ohio 

The  general  criteria  used  by  the  EPA 
to  evaluate  such  intra-facility  emissions 
trades,  or  "bubbles,"  under  the  Clean 
Air  Act  and  applicable  regulations  are 
set  out  in  the  EPA's.  December  4,  1986 
Emissions  Trading  Policy  Statement 
(ETPS)  (see  51  FR  43814).  The  short- 
term  emissions  trade  at  Lubrizol's 
Painesville  facility  qualifies  as  a  Level  I 
trade.  This  trade  meets  the  six  criteria 
in  the  ETPS.  All  six  processes  involved 
in  this  trade  of  short-term  limits  vent 
through  a  common  stack.  The  maximum 
SO2  emissions  limit  from  the  common 
stack  remains  at  approximately  247.4  lb/ 
hr.  Following  the  Level  I  trade  guidance, 
it  is  assumed  that  this  emissions  trade 
will  produce  "ambient  equivalence", 
which  is  an  equal  effect  on  area  air 
quality. 

The  Ohio  EPA  Orders  also  add  an 
annual  SO2  limit  of  100  TPY  for  the 
facility  and  requfre  a  continuous 
emission  rate  monitoring  system. 
Without  an  annual  limit,  Lubrizol  has 
the  potential  to  emit  1084  TPY  of  sulfur 
dioxide.  These  requirements  provide 
additional  protection  of  human  health 
and  the  environment. 

IV.  What  Are  the  Environmental  EfiGects 
of  These  Actions? 

Sulfur  dioxide  causes  breathing 
difficulties  and  aggravation  of  existing 
cardiovascular  disease.  It  is  also  a 
preciusor  of  acid  rain  and  fine 
particulate  matter  formation.  Sulfur 
dioxide  causes  the  loss  of  chloroform 
leading  to  vegetation  damage.  These  SIP 
revisions  should  not  result  in  an 
increase  in  short-term  SO2  emissions 
from  the  Lubrizol  facility.  The  addition 
of  an  annual  limit  enhances  air  quality 
protection. 

V.  EPA  Rulemaking  Actions 

The  EPA  is  approving,  though  direct 
final  rulemaking,  revisions  to  the  SO2 
emissions  regulations  for  the  Lubrizol 
Corporation  facility  in  Lake  County, 
Ohio. 

The  SIP  revisions  include  the 
relaxation  of  three  short-term  SO2 
emissions  limits  and  the  tightening  of 
three  short-term  limits.  There  is  no 
increase  in  the  total  potential  short-term 
SO2  emissions.  It  remains  at 
approximately  247.4  Ib/hr.  An  annual 
SO2  emissions  limit  of  100  TPY  is 
established.  Also,  a  continuous 
emission  rate  monitoring  system  is 


required.  The  CERMS  records  the 
instantaneous  (one-minute),  hourly,  and 
rolling  three-hour  average  SO2 
concentration.  Lubrizol  will  keep  its 
records  for  five  years. 

We  are  publishing  this  action  without 
a  prior  proposal  because  we  view  these 
as  noncontroversial  revisions  and 
anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
August  13,  2001,  without  further  notice 
unless  we  receive  relevant  adverse 
written  comment  by  July  12,  2001.  If  the 
EPA  receives  adverse  comment,  we  will 
publish  a  final  rule  informing  the  public 
that  this  rule  will  not  take  effect.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  does  not  intend 
to  institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  these  actions  must  do  so 
at  this  time. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 


August  10, 1999).  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23.  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiu«  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  nde  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.}. 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2).  This 
rule  will  be  effective  August  13.  2001 
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unless  EPA  receives  adverse  written 
comments  by  July  12,  2001. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Sulfur  oxides. 

Dated:May  18.  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  KK— Ohio 

2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(124)  to  read  as 
follows: 

§52.1870    Mentificatton  of  plan. 

***** 

(c)*  *  * 

(124)  On  November  9,  2000,  Ohio 
submitted  Director's  Final  Findings  and 
Orders  revising  sulfur  dioxide  emissions 
regulations  for  the  Lubrizol  Corporation 
facility  in  Lake  County,  Ohio.  The 


revisions  include  the  adjustment  of  six 
short-term  emissions  limits,  the 
addition  of  an  annual  emissions  limit, 
and  the  addition  of  a  continuous 
emissions  monitoring  system  (CEMS). 
These  state  implementation  plan 
revisions  do  not  increase  allowable 
sulfur  dioxide  emissions. 

(i)  Incorporated  by  reference. 

Emissions  limits  for  the  Lubrizol 
Corporation  facility  in  Lake  County 
contained  in  Director's  Final  Findings 
and  Orders.  The  orders  were  effective 
on  November  2.  2000  and  entered  in  the 
Director's  Journal  on  November  9,  2000. 

|FR  Doc.  01-14608  Filed  6-11-01,  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0280a;  FRL-6990-9] 

Revisions  to  the  California  State 
implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the 
Monterey  Bay  Unified  Air  Pollution 
Control  District  (MBUAPCD)  portion  of 
the  California  State  Implementation 
Plan  (SIP).  This  revision  concerns  the 
control  of  emissions  from  Oxides  of 
Nitrogen  (  NOx)  and  sulfur  compounds. 
We  are  approving  a  local  rule  that 
regulates  these  emissions  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATES:  This  rule  is  effective  on  August 
13,  2001  without  further  notice,  unless 
EPA  receives  adverse  comments  by  July 
12,  2001.  If  we  receive  such  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effect. 

TABLE  1— Submitted  Rule 


ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102).  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  Rule  Development, 
24580  Silver  Cloud  Ct.,  Monterey,  CA 
93940-6536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Vineyard,  Rulemaking  Office 

(AIR— 4),  U.S.  Environmental  Protection 

Agency,  Region  IX,  (415)  744-1197. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 

and  "oiu"  refer  to  EPA. 

Table  of  Contents 
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A.  Why  was  this  rule  submitted? 
I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  date  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
California  Air  Resources  Board  (CARE). 


Local  agency 


MBUAPCD 


Rule 


404 


Rule  title 


Sulfur  Compounds  and  Nitrogen  Oxides 


Adopted         Submitted 


03/22/00 


05/26/00 


On  October  6,  2000,  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  Part  51 
Appendix  V,  which  must  be  met  before 
formal  EPA  review. 


B.  Are  There  Other  Versions  of  this 
Rule? 

We  approved  a  version  of  Rule  404 
into  the  SIP  on  August  11, 1998. 


C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revision? 

MBUAPCD  submitted  Rule  404, 
Sulfur  Compounds  and  Nitrogen 
Oxides,  includes  the  following 
administrative  changes  fi-om  the  ciurent 
SIP-approved  rule: 
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•  Clarification  of  existing  exemption 
for  electric  power  boilers. 

•  Incorporation  of  existing 
exemptions  for  certain  types  of  open 
burning  and  agricultural  operations 
from  District  Rule  405,  Exceptions. 

•  Update  of  the  reference  section  to 
incorporate  related  District  Rules. 

The  TSD  has  more  information  about 
this  rule. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Ofenerally,  SIP  rules  for  SO2  and  NO2 
must  be  enforceable  (see  section  110(a) 
of  the  Act)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  MBUAPCD  is  listed  as  being 
attainment  for  the  national  ambient  air 
quality  standards  (see  40  CFR  81)  for 
SO2  and  NO2.  Therefore,  for  purposes  of 
controlling  SO2  and  NO2,  Rule  404 
needs  only  comply  with  the  general 
provisions  of  Section  110  of  the  Act. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
requirements  include  the  following: 

1.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble;  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement),  57  FR  55620,  November 
25, 1992. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviation$; 
Cleirification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Register. 

3.  "SO2  Guideline  Document,"  EPA- 
452/R-94-008. 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability  and  SO* 
relaxations. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  July  12,  2001,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 


comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  August  13, 
2001.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

m.  Background  Information 

A.  Why  Was  This  Rule  Submitted?       * 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Sulfur  dioxide  is  formed 
by  the  combustion  of  fuels  containing 
sulfur  compounds  and  causes  harm  to 
human  health  and  the  environment. 
This  rule  is  designed  to  reduce  SO2  and 
NO2  emissions. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 


19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
^.containing  this  rule  and  other  required 


power  and  responsibilities  between  the,^  information  to  the  U.S.  Senate,  the  U.S 


Federal  Government  and  Indian  tribes/ 
as  specified  by  Executive  Order  131 75\ 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on ' 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 


Hduse  of  Representatives,  and  the 
Comptroller  General  of  the  United^ 
Staterfipor  to  publication  of  U>e  rule  in 
the  Feder^  Register.  A  ma^  rule 
cannot  take  effbet^^gtil'^O  days  after  it 
\jis  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by^  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
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extend  the  time  within  which  a  petition 
for  judicial  review  may  be  Hied,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovenunental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  May  8.  2001. 
Jane  Diamond, 
Acting  Reffonal  Administrator.  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(279)(i)(B)  to  read 
as  follows: 

§52.220    Identification  of  plan. 

*  *         •         •         * 

(c)  *  *  * 

(279) *  *  * 

(i)  *  *  • 

(B)  Monterey  Bay  Unified  Air 
Pollution  Control  District. 

(1)  Rule  404,  Monterey  Bay  Unified 
APCD,  adopted  on  March  22,  2000. 

•  *        •        •        * 

[FR  Doc.  01-14606  Filed  6-11-01;  8:45  am] 

BtLUNG  CODE  S560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Doclcat  99-231 ;  FCC  01-158] 

Spread  Spectrum  Devices;  and  Wi- 
LAN,  Inc.  Application 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  denies  Wi- 
LAN's  Application  for  Review  and 
grants  a  waiver  request  for  equipment 
certification  for  Wi-LAN's  Wideband 
Orthogonal  Frequency  Division 
Multiplexing  (W-OFDM)  system  and 
similar  systems  that  operate  in  the  2.4- 
2.483  GHz  band  if  they  meeting  the 


existing  rules  for  direct  sequence  spread 
spectrum  systems.  We  take  this  action  to 
serve  the  public  interest. 
DATES:  Effective  June  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
McNeil,  Office  of  Engineering  and 
Technology,  (202)  418-2408,  TTY  (202) 
418-2989,  e-mail:  nmcneil@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  and 
Order.  ET  Docket  99-231,  FCC  01-158, 
adopted  May  10,  2001  and  released  May 
11.  2001.  The  full  text  of  this  document 
is  available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
dociunent  also  may  be  purchased  from 
the  Commission's  duplication 
contractor.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington.  DC  20036. 

Summary  of  Order 

1.  Wi-LAN  Application  for  Review. 
On  February  17,  2000,  Wi-LAN  filed  an 
application  for  equipment  certification 
for  its  Wideband  Orthogonal  Frequency 
Division  Multiplexing  (W-OFDM) 
transmitter  under  the  rules  for  direct 
sequence  spread  spectrum  systems.  The 
Commission's  Office  of  Engineering  and 
Technology  ("OET")  denied  that 
application  on  the  basis  that  Wi-LAN's 
W-OFDM  device  did  not  meet  the 
definition  of  a  direct  sequence  spread 
spectrum  system  as  set  forth  in  §  2.1  of 
the  rules.  Subsequently,  OET  denied 
Wi-LAN's  Petition  for  Reconsideration 
of  that  decision  for  the  same  reasons. 
Wi-LAN  filed  an  Application  for  Review 
of  the  staff  action.  In  this  filing,  Wi-LAN 
argues  that  its  device  meets  all  the 
technical  requirements  explicitly  stated 
in  the  rules  for  direct  sequence  spread 
spectrum  systems  and  should  be  granted 
certification.  We  find  that  OET  acted 
properly  in  denying  Wi-LAN's 
application  for  certification.  In  this 
regard,  we  agree  with  OET  that  Wi- 
LAN's  W-OFDM  device  does  not  meet 
the  definition  of  a  direct  sequence 
spread  spectrum  system  as  set  forth  in 
§  2.1  of  the  rules.  The  Wi-LAN  system 
does  however,  resemble  a  spread 
spectnun  system  in  its  spectrum 
characteristics.  Notwithstanding  our 
finding  that  Wi-LAN's  W-OFDM  system 
is  not  a  spread  spectrum  system  as 
defined  in  our  rules,  we  find  that  it  will 
serve  the  public  interest  to  allow  grant 
of  equipment  certification  now  for  this 
system  and  similar  systems  that  operate 
in  the  2.4-2.483  GHz  band  if  they  meet 
the  existing  rules  for  direct  sequence 
spread  spectrum  systems  in  47  CFR 


15.247(a),  (b),  (c).  and  (d),  conditioned 
on  their  compliance  with  any  final  rules 
that  may  be  adopted  in  this  proceeding. 
Accordingly,  the  Commission  will 
waive,  on  an  interim  basis,  the 
restriction  of  47  CFR  15.247(a)  that 
limits  operation  pursuant  to  the 
remaining  portions  of  47  CFR  15.247  to 
frequency  hopping  and  direct  sequence 
spread  spectrum  systems.  We  find  that 
there  is  good  cause  to  waive  the  cited 
rule  diuing  the  pendency  of  this 
proceeding  because  such  devices  have 
generally  the  same  emission  mask  as 
currently  authorized  devices  and  thus 
will  not  undermine  the  existing  rules. 
Digital  modulation  systems  closely 
resemble  spread  spectrum  systems  in 
terms  of  then  spectrum  occupancy 
characteristics,  and  therefore  are  not 
likely  to  pose  any  increased  risk  of 
interference  over  that  posed  by  spread 
spectrum  systems.  We  believe  that 
compliance  with  the  rules,  which 
address  spectrum  occupancy,  power, 
out-of-band  emissions,  and  antennas, 
will  ensure  that  digital  modulation 
systems  operating  in  the  2.4  GHz  band 
will  operate  with  the  same  spectrum 
occupancy  characteristics  as  spread 
spectrum  systems.  We  also  observe  that 
such  systems  appear  to  offer  capabilities 
in  terms  of  broadband  data  transmission 
capacity  that  are  likely  to  make  them 
more  desirable  than  traditional  spread 
spectrum  systems  for  many  users. 
Allowing  authorization  of  digital 
modulation  systems  now  will  avoid  the 
delays  otherwise  imposed  by  our 
rulemaking  process  and  thereby 
substantially  speed  the  process  for 
implementation  of  these  new  system 
designs.  In  this  regard,  our  decision  to 
waive  the  restrictions  which  prevent 
authorization  of  such  systems  reflects 
our  view  that  it  is  appropriate  and 
desirable  to  take  steps  wherever 
possible  to  facilitate  the  timely  and 
efficient  introduction  of  new 
technologies  and  equipment,  and 
particularly  those  that  will  support  the 
development  and  deployment  of 
broadband  infrastructine  without  threat 
to  incumbent  operations  and  devites. 
For  the  reasons  indicated  in  this  Further 
Notice  of  Proposed  Rule  Making  and 
Order  (FNPRM  and  Order)  that  the 
Commission  released  on  May  11,  2001, 
we  believe  that  authorization  of  Wi- 
LAN's  device  and  other  digital 
modulation  systems  prior  to  our 
adoption  of  final  rules  will  not  result  in 
harm  to  other  radio  operations. 
Consistent  with  Wi-LAN's  application 
for  equipment  certification,  we  will 
require  that  any  devices  granted  prior  to 
the  adoption  of  new  rules  pursuant  to 
the  provisions  of  paragraph  26  of  the 
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FNPRM  and  Order  comply  with  a 
maximiun  peak  output  power  limit  of 
100  mW.  In  addition,  any  devices  so 
conditionally  authorized  will  have  to 
comply  with  whatever  rules  we 
ultimately  adopt  for  digital  modulation 
systems  in  the  2.4  MHz  band. 
Accordingly,  we  are  instructing  the 
Commission's  Office  of  Engineering  and 
Technology  ("OET")  to  re-examine  the 
Wi-LAN  application  for  certification  of 
its  W-OFDM  system  for  its  compliance 
with  the  above  listed  portions  of  47  CFR 
15.247  of  the  rules  and  the  power  limits 
indicated.  OET  shall  also  accept 
applications  for  equipment  certification 
under  47  CFR  15.247  for  other  devices 
using  digital  modulation  techniques  if 
the  equipment  complies  with  the 
provisions  stated  in  the  FNPRM  and 
Order.  Such  applications  submitted 
pursuant  to  the  provisions  of  the 
FNPRM  and  Order  need  not  be 
accompanied  by  a  formal  waiver 
request,  but  should  state  that  they  fall 
within  the  terms  of  the  FNPRM  and 
Order  as  to  the  waiver.  Any  such 
applications  will  be  subjected  to  the 
conditions  set  forth  in  the  FNPRM  and 
Order,  including  that  operation  is 
conditioned  on  compliance  with  any 
final  rules  that  may  be  adopted  in  this 
proceeding. 

2.  Pinsuant  to  sections  4(i),  301,  302, 
303(e),  303(f),  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i),  301, 
302,  303(e),  303(f),  and  303(r),  the 
Application  for  Review  filed  by  Wi- 
LAN,  hic,  on  September  20.  2000  is 
hereby  DENIED. 

List  of  Subjects  in  47  CFR  Part  15 

Commimications  equipment. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-14525  Filed  6-11-01;  8:45  am) 

BILLING  COOC  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Doclwt  No.  00-203;  FCC  01-177] 

Blanket  Licensing  for  Small  Aperture 
Terminals  in  the  C-Band  and  Routine 
Licensing  of  3.7  Meter  Transmit  and 
Receive  Stations  at  C-Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dociunent  adopts  rules 
that  are  designed  to  provide  wider 
access  to  electronic  commerce  in 


underserved  rural  areas  of  America  by 
facilitating  the  deployment  of  small 
antenna  terminals  in  C-band  satellite 
networks  under  a  single  authorization, 
with  prior  frequency  coordination. 
DATES:  Effective  July  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Jacobs,  Plaiuiing  and 
Negotiations  Division,  International 
Bureau,  (202)  418-0624  or  via  electronic 
mail:  ejacobs@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Report  and  Order  in  IB  Docket  No.  00- 
203,  FCC  01-177,  adopted  May  23,  2001 
and  released  May  25,  2001.  The  Notice 
of  Proposed  Rulemaking  (NPRM)  in  IB 
Docket  No.  00-203,  FCC  00-369,  was 
adopted  October  13,  2000  and  released 
October  24,  2000.  65  FR  70541, 
November  24,  2000.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257)  445  12th 
Street,  SW.,  Washington,  DC  and  may 
also  be  purchased  from  the  Commission 
copy  contractor,  International 
Transcription  Services  (ITS),  Inc.,  (202) 
857-3800, 1231  20th  Street,  NW.. 
Washington,  DC  20036. 

Summary  of  the  First  Report  and  Order 

In  the  First  Report  and  Order  in  this 
proceeding,  the  Commission  amends 
part  25  of  its  rules  to  give  operators  the 
option  of  obtaining  licenses  for  a  limited 
class  of  small  aperture  terminal  earth 
station  networks  in  the  C-band  (CSAT), 
under  a  single  authorization.  This 
option  is  available  only  to  those  seeking 
licensing  of  CSAT  networks  that  use  no 
more  than  40  MHz  of  C-band  spectrum 
for  each  of  no  more  than  three  satellite 
locations  within  the  visible 
geostationary  satellite  arc.  That  is,  this 
option  provides  for  streamline  licensing 
of  a  system  that  uses  no  more  than  20 
MHz  of  uplink  and  20  MHz  of  downlink 
spectnun  for  each  of  a  maximum  of  3 
satellites.  The  20  MHz  of  uplink  and  20 
MHz  of  downlink  spectrum  may  be 
different  for  each  of  the  3  satellites. 
Among  other  things,  these  procedures 
require  CSAT  applicants  to  complete 
frequency  coordination  for  each 
individual  earth  station  before  bringing 
it  into  use.  The  Commission  finds  that 
these  changes  will  promote  more 
efficient  and  equitable  use  of  C-band 
spectrum  shared  by  the  fixed  service 
(FS)  and  fixed-satellite  service  (FSS).  In 
those  cases  where  these  streamlined 
procedures  can  be  used,  it  will  also 
alleviate  concerns  that  individual 
licensing  of  earth  stations  in  a  network 
of  small  aperture  terminal  earth  stations 
could  result  in  longer  overall  license 


processing  times,  increased  consumer 
costs,  and  additional  administrative 
burdens.  In  addition,  where  CSAT  earth 
stations  have  been  coordinated,  the 
streamlined  rules  allow  providers  to 
operate  on  a  conditional  basis  until  final 
approval,  facilitating  deployment  of 
systems  and  service  to  the  public. 

Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  was 
incorporated  in  the  FWCC/Onsat/ 
Hughes  NPRM.  65  pk  70541,  November 
24,  2000.  The  Commission  sought 
written  pjiblic  comments  on  the 
proposals  in  the  FWCC/Onsat/Hughes 
NPRM  including  comment  on  the  IRFA. 
This  present  Final  Regulatory  FlexibiUty 
Analysis  (FRFA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the  Rules 

In  this  First  Report  and  Order,  the 
Commission  provides  for  a  streamlined 
licensing  procedure  that  will  allow  the 
licensing  of  large  networks  of  small 
earth  station  terminals  in  the  4  and  6 
GHz  bands.  These  streamlined 
procedures  will  better  enable  the  rapid 
delivery  of  earth  station  services, 
including  broadband  access,  to  rural 
Americans. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
niFA 

No  comments  were  submitted  in 
direct  response  to  the  IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  adopted 
rules.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).  A 
small  organization  is  generally  "any  not- 
for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
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D.  International  Services 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entity  is  generally  the  definition 
under  the  SBA  rules  applicable  to 
Communications  Services.  Not 
Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
one  with  $11.0  million  or  less  in  annual 
receipts.  According  to  the  Census 
Biueau,  there  were  a  total  of  848 
communications  service  providers. 
NEC,  in  operation  in  1992,  and  a  total 
of  775  had  aimual  receipts  of  less  than 
$9,999  million.  The  Census  report  does 
not  provide  more  precise  data. 

1 .  Fixed  Satellite  Transmit/R^eive 
Earth  Stations.  Currently  there  are  over 
2000  operational  fixed  satellite 
transmit/receive  earth  stations 
authorized  for  use  in  the  C-band.  We  do 
not  request  or  collect  annual  revenue 
information,  and  thus  are  imable  to 
estimate  the  number  of  earth  stations 
that  would  constitute  a  small  business 
under  the  SBA  definition. 

2.  Mobile  Satellite  Earth  Station 
Feeder  Ldnks.  There  are  ciuxently  no 
licenses  for  MSS  earth  station  feeder 
links  in  the  frequency  bands  addressed 
in  this  First  Report  and  Order. 

3.  Space  Stations  (Geostationary). 
Commission  records  reveal  that  there 
are  6  space  station  licensees  at  C-band. 
We  do  not  request  nor  collect  annual 
revenue  information,  and  thus  are 
unable  to  estimate  of  the  number  of 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the 
SBA  definition,  or  apply  any  rules 
providing  special  consideration  for 
Space  Station  (Geostationary)  licensees 
that  are  small  businesses. 

4.  Space  Stations  (Non- 
Geostationary).  There  are  currently  no 
Non-Geostationary  Space  Station 
licensees  at  C-band. 

5.  Direct  Broadcast  Satellites.  There 
are  currently  no  DBS  licensees  at  C- 
band. 

6.  Auxiliary,  Special  Broadcast  and 
other  program  distribution  services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(fit)m  a  remote  news  gathering  unit  back 
to  the  station).  At  the  frequencies  under 

■consideration  in  this  proceeding  there 
are  no  transmissions  of  this  type 
directly  to  the  public.  The  Commission 
has  not  developed  a  definition  of  small 
entities  applicable  to  broadcast  auxiliary 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 


definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  radio  broadcasting  stations  (SIC  4832) 
and  television  broadcasting  stations  (SIC 
4833).  These  definitions  provide, 
respectively,  that  a  small  entity  is  one 
with  either  $5.0  million  or  less  in 
annual  receipts  or  $10.5  million  in 
annual  receipts.  13  CFR  121.201,  SIC 
CODES  4832  and  4833.  The  numbers  of 
these  stations  are  very  small.  The  FCC 
does  not  collect  financial  information 
on  any  broadcast  facility  and  the 
Department  of  Commerce  does  not 
collect  financial  information  on  these 
auxiliary  broadcast  facilities.  We 
believe,  however,  that  most,  if  no!  all,  of 
these  auxiliciry  facilities  could  be 
classified  as  small  businesses  by 
themselves.  We  also  recognize  that  most 
of  these  types  of  services  are  owned  by 
a  parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 
a  small  business  (as  noted,  either  $5 
million  for  a  radio  station  or  $10.5 
million  for  a  TV  station).  Furthermore, 
they  do  not  meet  the  Small  Business 
Act's  definition  of  a  "small  business 
concern"  because  they  are  not 
independently  owned  and  operated. 
7.  Microwave  Services.  Microwave 
services  includes  common  carrier, 
private  operational  fixed,  and  broadcast 
auxiliary  radio  services.  At  present, 
there  are  over  8500  conunon  carrier 
licensees,  and  approximately  1800 
private  operational  fixed  and  broadcast 
auxiliary  radio  licensees  in  the 
microwave  services  at  C-band. 
Inasmuch  as  the  Commission  has  not 
yet  defined  a  small  business  with 
respect  to  microwave  services,  we  will 
utilize  the  SBA's  definition  applicable 
to  radiotelephone  companies — i.e.,  an 
entity  with  no  more  than  1,500  persons. 
13  CFR  121.201.  SIC  CODE  4812.  We 
estimate,  for  this  purpose,  that  all  of  the 
Fixed  Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would 
qualify  as  small  entities  under  the  SBA 
definition  for  radiotelephone 
companies. 

E.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  Commission's  existing  rules  in 
part  25  on  FSS  operations  contain  , 
reporting  requirements  for  FSS  systems, 
and  we  modify  these  reporting 
requirements  to  eliminate  duplicative 
costs  of  filing  multiple  applications.  In 
addition,  we  add  em  aiuiual  reporting 
requirement  to  indicate  the  number  of 
satellite  earth  stations  actually  brought 


into  service,  those  deactivated  during 
the  year,  and  a  report  of  any  changes  in 
satellite  location  applicable  to  the  CSAT 
network.  The  proposed  streamlined 
licensing  procedures  do  not  affect  small 
entities  disproportionately  and  it  is 
likely  no  additional  outside  professional 
skills  are  required  to  complete  the 
annual  report  indicating  the  number  of 
small  anteima  earth  stations  actually 
brought  into  service. 

F.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  FWCC/Onsat/Hughes  NPRM 
solicited  comment  on  several 
alternatives  for  streamlined  licensing  of 
CSATs  at  C-band.  This  First  Report  and 
Order  considered  comments  offering 
alternatives,  and  has  acted  in  response 
to  stated  concerns  and  suggestions, 
particularly  those  representing 
significant  agreement  or  consensus  by 
commenters.  The  decisions  of  this  First 
Report  and  Order  should  positively 
impact  both  large  and  small  businesses 
by  providing  a  faster,  more  efficient,  and 
less  economically  burdensome  licensing 
procedure.  The  streamlined  licensing 
service  rules  provide  for  consolidation 
of  licensing  for  small  antenna  earth 
stations  and  a  continued  coordination 
requirement  designed  to  ensure  that 
these  new  satellite  services  will  not 
cause  harmful  interference  to  existing 
terrestrial  services.  These  rules 
substitute  a  single  requirement  to 
annually  report  the  number  of  satellite 
earth  stations  brought  into  service  in  the 
last  year,  for  the  current  requirement  to 
individually  license  these  earth  stations. 
As  Previously  noted,  this  change  should 
minimize  the  impact  on  small  entities. 

G.  Report  to  Congress 

The  Commission  will  send  a  copy  of 
this  First  Report  and  Order  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1966,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  First  Report  and  Order, 
including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  this 
First  Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register.  See 
5  U.S.C.  604(b). 

Ordering  Clauses 

Pursuant  to  sections  4{i),  7(a),  303(c), 
303(f),  303(g),  and  303(r)  of  'Jie 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  157(a), 
303(c),  303(f),  303(g),  and  303(r),  this 
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First  Report  and  Order  is  hereby 
Adopted. 

Part  25  of  the  Commission's  rules  Is 
Amended  as  set  forth,  effective  thirty 
days  after  publication  in  the  Federal 
Register. 

The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  SHALL  SEND  a 
copy  of  this  First  Report  and  Order, 
including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief, 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  25 

Communications  common  carriers, 
Conununications,  Radio,  Satellites, 
Teleconmumications . 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  25  as 
follows: 

PART  25— SATELUTE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  701-744.  InterpreU  or 
applies  sec.  303.  47  U.S.C.  303.  47  U.S.C. 
sections  154,  301,  302.  303,  307,  309  and  332, 
unless  otherwise  noted. 

2.  Section  25.115  is  amended  by 
redesignating  paragraph  (c)  as  (c)(1)  and 
by  adding  a  new  paragraph  (c)(2)  to  read 
as  follows: 

§  25. 1 1 5    Application  for  earth  station 
authorizations. 

***** 

(c)(2)  Large  Networks  of  Small 
Antennas  operating  in  the  4/6  GHz 
frequency  bands  with  U.S.-licensed  or 
non-U.S.  licensed  satellites  for  domestic 
services  (CSATs).  Applications  to 
license  small  antenna  network  systems 
operating  in  the  standard  C-Band.  3700- 
4200  MHz  and  5925-6425  MHz 
frequency  band  shall  be  filed 
electronically  on  FCC  Form  312,  Main 
Form  and  Schedule  B. 

(i)  An  initial  lead  application 
providing  a  detailed  overview  of  the 
complete  network  shall  be  filed.  Such 
lead  applications  shall  fully  identify  the 
scope  and  nature  of  the  service  to  be 
provided,  as  well  as  the  complete 
technical  details  of  each  representative 
type  of  small  antenna  (less  than  4.5 
meters)  that  will  operate  within  the 
network.  Such  lead  applications  for  a 
single  CSAT  system  must  identify: 


(A)  No  more  than  three  discrete 
geostationary  satellites  to  be  accessed; 

(B)  The  amount  of  frequency 
bandwidth  sought,  up  to  a  maximum  of 
20  MHz  of  spectnun  in  each  direction 
at  each  of  the  satellites  (The  same  20 
MHz  of  uplink  and  20  MHz  of  downlink 
spectrum  at  each  satellite  would  be 
accessible  by  all  CSAT  earth  stations  in 
the  system.  The  20  MHz  of  uplink  and 
20  MHz  of  downlink  spectrum  need  not 
be  the  same  at  each  satellite  location); 

(C)  The  maximum  number  of  earth 
station  sites; 

(ii)  Following  the  issuance  of  a  license 
for  the  lead  application,  the  licensee 
shall  notify  the  Commission  of  the 
complete  technical  parameters  of  each 
individual  earth  station  site  before  that 
site  is  bought  into  operation  under  the 
lead  authorization.  Full  frequency 
coordination  of  each  individual  site 
(e.g.,  for  each  satellite  and  the  spectrum 
associated  therewith)  shall  be 
completed  prior  to  filing  Commission 
notification.  The  coordination  must  be 
conducted  in  accordance  with  §  25.203. 
Such  notification  shall  be  done  by 
electronic  filing  and  shall  be  consistent 
with  the  technical  parameters  of 
Schedule  B  of  FCC  Form  312. 

(iii)  Following  successful 
coordination  of  such  an  earth  station,  if 
the  earth  station  operator  does  not  file 
a  lead  application  or  a  Schedule  B 
within  six  months  after  it  successfully 
completes  coordination,  it  will  be 
assumed  that  such  fi^uency  use  is  no 
longer  desired,  unless  a  second 
notification  has  been  received  within 
ten  days  prior  to  the  end  of  the  six 
month  period.  Such  renewal 
notifications  must  be  sent  to  all  parties 
concerned.  If  the  lead  application  or 
Schedule  B,  or  renewal  notification,  is 
not  timely  received,  the  coordination 
will  lapse  and  the  licensee  must  re- 
coordinate  the  relevant  earth  stations  if 
it  still  wishes  to  bring  them  into 
operation. 

(iv)  Operation  of  each  individual  site 
may  commence  immediately  after  the 
public  notice  is  released  that  identifies 
the  notification  sent  to  the  Commission 
and  if  the  requirements  of  paragraph 
(c)(2)(vi)  of  this  section  are  met. 
Continuance  of  operation  of  each  station 
for  the  duration  of  the  lead  license  term 
shall  be  dependent  upon  successful 
completion  of  the  normal  public  notice 
process.  If  any  objections  are  received  to 
the  new  station  prior  to  the  end  of  the 
30  day  comment  period  of  the  Public 
Notice,  the  licensee  shall  immediately 
cease  operation  of  those  particular 
stations  until  the  coordination  dispute 
is  resolved  and  the  CSAT  licensee 
informs  the  Commission  of  the 
resolution.  If  the  requirements  of 


paragraph  (c)(2)(vi)  of  this  section  are 
not  met,  operation  may  not  commence 
until  the  Commission  issues  the  public 
notice  acting  on  the  CSAT  terminal 
authorization. 

(v)  Each  CSAT  licensee  shall  annually 
provide  the  Commission  an  updated  list 
of  all  operational  earth  stations  in  its 
system.  The  armual  list  shall  also 
include  a  list  of  all  earth  stations 
deactivated  during  the  year  and 
identification  of  the  satellites  providing 
service  to  the  network  as  of  the  date  of 
the  report. 

(vi)  Conditional  authorization.  (A)  An 
applicant  for  a  new  CSAT  radio  station 
or  modification  of  an  existing  CSAT 
station  authorized  under  paragraph 
(c)(2)(i)  of  this  section  in  the  3700-4200; 
or  5925-6425  MHz  bands  may  operate 
the  proposed  station  during  the 
pendency  of  its  application  after  the 
release  of  the  public  notice  accepting 
the  notification  for  filing  that  complies 
with  paragraph  (c)(2)(ii)  of  this  section. 
The  applicant,  however,  must  first 
certify  that  the  following  conditions  are 
satisfied: 

(1)  The  frequency  coordination 
procedures  of  §  25.203  have  been 
successfully  completed; 

(2)  The  antenna  structiu^  has  been 
previously  studied  by  the  Federal 
Aviation  Administration  and 
determined  to  pose  no  hazard  to 
aviation  safety  as  required  by  subpart  B 
of  part  17  of  this  chapter;  or  the  antenna 
or  tower  structure  does  not  exceed  6.1 
meters  above  ground  level  or  above  an 
existing  man-made  structiue  (other  than 
an  antenna  structure),  if  the  antenna  or 
tower  has  not  been  previously  studied 
by  the  Federal  Aviation  Administration 
and  cleared  by  the  FCC; 

(3)  The  grant  of  the  application(s) 
does  not  require  a  waiver  of  the 
Commission's  rules  (with  the  exception 
of  a  request  for  waiver  pertaining  to 
fees); 

(4)  The  applicant  has  determined  that 
the  facility(ies)  will  not  significantly 
affect  the  environment  as  defined  in 

§  1.1307  of  this  chapter: 

(5)  The  station  site  does  not  lie  within 
56.3  kilometers  of  any  international 
border  or  within  a  radio  "Quiet  Zone" 
identified  in  §  1.924  of  this  chapter;  and 

(6)  The  filed  application  is  consistent 
with  the  proposal  that  was  coordinated 
pursuant  to  §25.251. 

(B)  Conditional  authority  ceases 
immediately  if  the  Schedule  B  is 
retiuTied  by  the  Commission  because  it 
is  not  accepted  for  filing. 

(C)  A  conditional  authorization 
pursuant  to  paragraphs  (c)(2)(vi)(A)  and 
(c)(2)(vi)(B)  of  this  section  is  evidenced 
by  retaining  a  copy  of  the  Schedule  B 
notification  with  the  station  records. 
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Conditional  authorization  does  not 
prejudice  any  action  the  Commission 
may  take  on  the  subject  application(s)  or 
the  Schedule  B  notifications. 

(D)  Conditional  authority  is  accepted 
with  the  express  understanding  that 
such  authority  may  be  modified  or 
cancelled  by  the  Commission  at  any 
time  without  hearing  if,  in  the 
Commission's  discretion,  the  need  for 
such  action  arises.  An  applicant 
operating  pursuant  to  this  conditional 
authority  assumes  all  risks  associated 
with  such  operation,  the  termination  or 
modification  of  the  conditional 
authority,  or  the  subsequent  dismissal 
or  denial  of  its  application(s). 

(E)  The  copy  of  the  Schedule  B 
notification  form  must  be  posted  at  each 
station  operating  pursuant  to  this 
section. 

(vii)  Period  of  construction. 
Construction  of  each  earth  station  must 
be  completed  and  the  station  must  be 
brought  into  regular  operation  within 
twelve  months  from  the  date  that  action 
is  taken  to  authorize  that  station  to 
operate  under  the  lead  authorization, 
except  as  may  be  otherwise  determined 
by  the  Commission  for  any  particular 
application. 
*        *        *        •        • 

3.  Section  25.134  is  amended  by 
revising  the  subject  heading,  by 
redesignating  paragraph  (a)  as  (a)(l]  and 
adding  a  heading  to  newly  designated 
paragraph  (a)(1),  by  adding  a  new 
paragraph  (a)(2],  and  by  adding  a 
heading  to  paragraph  (b)  to  read  as 
follows: 

125.134    Licensing  provisions  of  Very 
Smail  Aperture  Terminai  (VSAT)  and  C-band 
Small  Aperture  Terminal  (CSAT)  networks. 

(a)(1)  VSAT  networks  operating  in  the 
12/14  GHz  bands.  *  *  * 

(a)(2)  Large  Networks  of  Small 
Antennas  operating  in  the  4/6  GHz 
frequency  IJands.  AU  applications  for 
digital  and/or  analog  operations  will  be 
routinely  processed  provided  the 
network  employs  antennas  that  are  4.5 
meter  or  larger  in  diameter,  that  are 
consistent  with  §  25.209,  the  power 
levels  are  consistent  with  §§  25.211(d) 
and  25.212(d),  and  frequency 
coordination  has  been  satisfactorily 
completed.  The  use  of  smaller  antennas 
or  non-consistent  power  levels  require 
the  filing  of  an  initial  lead  application 
(§  25.115(c)(2))  that  includes  all 
technical  analyses  required  to 
demonstrate  that  imacceptable 
interference  will  not  be  caused  to  any 
and  all  affected  adjacent  satellite 
operators  by  the  operation  of  the  non- 
conforming earth  station. 


(b)  VSAT  networks  operating  in  the 
12/14  GHz  bands.  *  *  * 

***** 

[FR  Doc.  01-14803  Filed  6-11-01;  8:45  am] 
BUJNQ  CODE  sna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1323,  MM  Docket  No.  99-297,  RM- 
9726] 

Digital  Television  Broadcast  Sarvica; 
Oklahoma  City,  OK 

agency:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Hearst- Argyle  Television, 
Inc..  permittee  station  KOCO-TV, 
substitutes  DTV  channel  7  for  DTV 
channel  16  at  Oklahoma  City, 
Oklahoma.  See  64  FR  54268,  October  6, 
1999.  DTV  channel  7  can  be  allotted  to 
Oklahoma  City  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (35-33-45  N.  and 
97-29-24  W.)  with  a  power  of  42.0, 
HAAT  of  446  meters  and  with  a  DTV 
service  population  of  1248  thousand. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  23,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  99-297, 
adopted  June  1,  2001,  and  released  June 
6,  2001.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copjong  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fittm  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW.,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334.  336. 


§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Oklahoma,  is  amended  by  removing 
DTV  channel  16  and  adding  DTV 
channel  7  at  Oklahoma  City. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 

Bureau. 

[FR  Doc.  01-14742  Filed  6-11-01;  8:45  am) 

BiujNQ  cooe  cria-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1322.  MM  Docket  No.  00-114.  RM- 
9744] 

Digital  Teiavlslon  Broadcast  Sarvica; 
Graat  Falls.  MT 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  KFBB  Corporation,  L.L.C., 
licensee  of  station  KFBB-TV,  substitutes 
DTV  channel  8  for  DTV  channel  39  at 
Great  Falls.  Montana.  See  66  FR  41036, 
July  3,  2000.  DTV  channel  8  can  be 
allotted  to  Great  Falls  in  compliance 
with  the  principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  (47-32-08  N.  and 
111-17-02  W.)  with  a  power  of  28.0, 
HAAT  of  180  meters  and  with  a  DTV 
service  population  of  89  thousand. 
Since  the  community  of  Great  Falls  is 
located  within  400  kilometers  of  the 
U.S. -Canadian  border,  concurrence  by 
the  Canadian  has  been  obtained  for  this 
allotment.  With  is  action,  this 
proceeding  is  terminated. 

DATES:  Effective  July  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
andOrder,  MM  Docket  No.  00-114,    . 
adopted  Jime  1,  2001,  and  released  Jime 
6,  2001.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conmiission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800, 1231  20th  Street, 
NW,  Washington,  DC  20036. 
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List  of  Subiects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334.  336. 

§73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  imder 
Montana,  is  amended  by  removing  DTV 
channel  39  and  adding  DTV  channel  8 
at  Great  Falls. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-14743  Filed  6-11-01;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1321,  MM  Docket  No.  01-57,  RM- 
10031] 

Digital  Telavision  Broadcast  SarvIca; 
Panama  City,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  WJHG-TV  Licensee 
Corporation,  licensee  of  station  WJHG- 
TV,  substitutes  DTV  channel  8  for  DTV 
channel  42  at  Panama  City,  Florida.  See 
66  FR  12752.  February  28,  2001.  DTV 
channel  8  can  be  allotted  to  Panama 
City  in  compliance  with  the  principal 
commiuiity  coverage  requirements  of 
Section  73.625(a)  at  reference 
coordinates  (30-26-00  N.  and  85-24-51 
W.)  vtrith  a  power  of  27.0,  HAAT  of  265 
meters  and  with  a  DTV  service 
population  of  334  thousand. 

With  is  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  23,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 

418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 

and  Order,  MM  Docket  No.  01-57. 

adopted  June  1,  2001,  and  released  June 

6,  2001.  The  full  text  of  this 

Commission  decision  is  available  for 

inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting.  ~ 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Part  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

S  73.622    [Amended] 

2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Florida,  is  amended  by  removing  DTV 
channel  42  and  adding  DTV  channel  8 
at  Panama  City. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  01-14744  Filed  6-11-01;  8:45  am] 

BILLING  CODE  S713-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1291;  MM  Docket  Na  01-38;  RM- 
10064] 

Radio  Broadcasting  Sarvlcas;  Macon, 
MS. 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule. 

summary:  At  the  request  of  Radio  South, 
Inc.,  this  docimient  removes  Channel 
263A  irova  Macon,  Mississippi.  This 
will  enable  Station  WLXY,  Northport, 
Alabama,  to  upgrade  to  a  Class  Cl 
allotmnent.  See  66  FR  14513,  published 
March  13,  2001. 
DATES:  Effective  July  10,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  01-38, 
adopted  May  16,  2001,  and  released 
May  25,  2001.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 


in  the  FCC's  Reference  Information 
Center  at  Portals  n.  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW.. 
Washington,  DC  20036. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Macon,  Channel 
263A. 

Federal  Communications  Commission. 
John  A.  KarouMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14805  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  aitd  AtmospharIc 
Administration 

50  CFR  Part  660 

[Docket  No.  010511123-112M)1: 1.D. 
042001 D] 

RIN  0648-AP24 

FIsharlas  off  Wast  Coast  Statas  and  In 
the  Wastam  Pacific;  Wastam  Pacific 
Palaglcs  FIsharias;  Hawaii-baaad 
Palagic  Longline  Restrictions  and 
Seasonal  Area  Closure,  and  Saa  Turtle 
and  Saa  Bird  Mitigation  Maasuras 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule; 

notification  of  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  issues  an  emergency 
interim  rule,  effective  for  180  days, 
applicable  to  vessels  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit  (Hawaii  longline  vessel).  This 
rule:  Prohibits  the  targeting  of  swordfish 
north  of  the  equator  by  Hawaii  longline 
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vessels;  prohibits  longline  fishing  by 
Hawaii  longline  vessels  in  waters  south 
of  the  Hawaiian  Islands  (from  15°  N.  lat. 
to  the  equator,  and  from  145°  W.  long, 
to  180°  long.)  during  the  months  of 
April  and  May;  allows  re-registration  of 
vessels  to  Hawaii  longline  limited 
access  permits  only  in  October;  imposes 
additional  sea  turtle  handling  and 
resuscitation  measiues;  and  requires  all 
Hawaii  longline  vessel  operators  to 
attend  an  annual  protected  species 
workshop.  This  rule  implements  an 
Order  issued  on  March  30,  2001,  by  the 
United  States  District  Court  for  the 
District  of  Hawaii  (Court).  This  Order 
superseded  the  Court's  Order  of  August 
4,  2000,  and  this  rule  supersedes  the 
emergency  rules  published  on  August 
25,  2000;  November  3,  2000;  February 
22,  2001;  and  March  19,  2001.  Other 
parts  of  this  emergency  interim  rule 
implement  the  terms  and  conditions 
contained  in  a  November  28,  2000, 
Biological  Opinion  (BO)  issued  by  the 
U.S.  Fish  and  Wildhfe  Service  (FWS)  on 
the  effects  of  the  Hawaii-based  longline 
fishery  (Hawaii  longUne  fishery)  on  the 
endangered  short-tailed  albatross. 
DATES:  This  emergency  interim  rule  is 
effective  June  12,  2001,  through 
December  10,  2001.  Comments  must  be 
received  no  later  than  5  p.m.,  Hawaiian 
standard  time,  on  July  27,  2001. 
AOOflESSES:  Written  comments  on  this 
action  must  be  mailed  to  Dr.  Charles 
Kamella,  Administrator,  NMFS,  Pacific 
Islands  Area  Office  (PLAO),  1601 
Kapiolani  Blvd.,  Suite  1110,  Honolulu, 
HI,  96M 4-4700;  or  faxed  to  808-973- 
2941.  Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Copies  of  the  final  Environmental 
Impact  Statement  (FEIS)  and  Regulatory 
Impact  Reviews  (RIRs)  prepared  for  this 
action,  and  the  BO  may  be  obtained 
from  Dr.  Charles  Kamella,  PIAO.  See 
also  http://swr.nmfs.noaa.gov  to  view 
the  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekani,  PIAO.  at  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  On  August 
4,  2000,  the  Court  issued  an  Order  in 
Center  for  Marine  Conservation  (CMC) 
v.  NMFS,  directing  NMFS  to  complete  a 
FEIS  that  assesses  the  environmental 
impacts  of  fishing  activities  conducted 
under  the  Fishery  Management  Plan  for 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (FMP)  by  April  1.  2001.  On 
March  30,  2001,  NMFS  filed  that  FEIS 
with  the  U.S.  Environmental  Protection 
Agency.  That  FEIS  provides  a 
comprehensive  assessment  of  these 
fisheries  and  their  impacts  on  the 
human  environment.  The  FEIS  contains 
a  description  and  analysis  of  the 
preferred  alternative  which  includes, 


among  other  things,  a  series  of  actions 
to  protect  and  conserve  sea  tiulles. 
These  measures  conform  with  a  BO  that 
NMFS  issued  on  March  29,  2001,  which 
analyzes  the  effects  of  the  Hawaii 
longline  fishing  fleet  on  sea  turtles 
under  the  Endangered  Species  Act 
(ESA).  After  receiving  the  FEIS,  on 
March  30,  2001,  the  Court  issued  an 
Order  Modifying  Injunction  (March  30 
Order)  that  superseded  the  Court's 
Order  of  August  4,  2000.  Background 
information  on  actions  to  implement  the 
August  4,  2000,  Order  and  earlier 
Orders  in  CMC  v.  NMFS  is  not  repeated 
here;  this  information  was  published  in 
nuimerous  previous  Federal  Register 
documents  (64  FR  72290,  December  27, 
1999;  65  FR  16346,  March  28,  2000;  65 
FR  37917,  June  19,  2000;  65  FR  51992. 
August  25,  2000;  65  FR  66186, 
November  3,  2000;  66  FR  1110, 
February  22,  2001;  and  66  FR  15358, 
March  19,  2001). 

The  March  30,  2001,  Order  made 
effective  immediately  those  aspects  of 
the  preferred  alternative  in  the  FEIS  that 
are  intended  to  mitigate  the  Hawaii 
longline  fishery  interactions  with  sea 
tiutles.  This  emergency  interim  rule 
codifies  that  Order  in  50  CFR  part  660 
imder  the  authority  of  section  305  (c)  of 
the  Magnuson-Stevenson  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  16  U.S.C.  1855 
(c). 

In  summary,  the  tiutle  mitigation 
components  of  this  rule:  (a)  Prohibit 
Hawaii  longline  vessels  from  using 
longline  gear  to  target  swordfish  north 
of  the  equator;  (b)  require  Hawaii 
longline  vessels  to  deploy  longline  gear 
such  that  the  "sag"  (deepest  point) 
between  any  two  floats  is  at  least  100  m 
(328.1  ft)  beneath  the  sea  surface  and 
the  float  line  suspending  the  main 
longline  beneath  a  float  is  at  least  20  m 
(65.6  ft  or  10.9  fin)  long,  with  a 
minimum  of  15  branch  lines  deployed 
between  any  2  floats;  (c)  prohibit 
possession  of  light  sticks  on  board  a 
Hawaii  longline  vessel;  (d)  prohibit 
Hawaii  longline  vessels  from  fishing 
with  longline  gear  diuing  the  months  of 
May  and  April,  (significant  only  if  this 
rule  were  extended  for  an  additional 
180-day  period)  in  the  area  bounded  on 
the  south  by  the  equator,  on  the  west  by 
180°  long.,  on  the  east  by  145°  W.  long., 
and  on  the  north  by  15°  N.  lat.;  (e)  allow 
the  re-registration  of  a  Hawaii  longline 
vessel  that  has  been  de-registered  frt>m 
a  Hawaii  longline  limited  access  permit 
after  March  29,  2001,  only  diuing  the 
month  of  October;  (f)  require  Hawaii 
longline  vessel  operators  to  annually 
attend  a  protected  species  workshop 
conducted  by  NMFS;  (g)  require  Hawaii 
longline  vessel  operators  to  cease  gear 


retrieval  if  a  sea  turtle  is  discovered 
hooked  or  entangled  on  a  longline  iintil 
the  tiirtle  has  been  removed  from  the 
gear  or  brought  onto  the  vessel's  deck; 
(h)  require  that  hooks  be  removed  from 
sea  turtles  as  quickly  and  carefully  as 
possible;  however,  if  a  hook  caimot  be 
removed,  that  the  line  be  cut  as  close  to 
the  hook  as  possible;  (i)  require  that 
wire  or  bolt  cutters  capable  of  cutting 
through  a  longline  hook  be  on  board  the 
vessel  to  facilitate  cutting  of  hooks 
imbedded  in  sea  tiutles;  and  (j)  require 
the  vessel  operator  to  bring  comatose 
sea  turtles  on  board  the  vessel  and  to 
perform  resuscitation  on  such  turtles  as 
prescribed  in  50  CFR  223.206  (d)(1). 

In  order  to  ensure  that  longline 
vessels  deploy  gear  relatively  deeply 
(the  ordinary  method  of  fishing  for 
tuna),  the  emergency  rule  published  by 
NMFS  on  November  3,  2000,  required 
the  deepest  point  (sag)  between  any  two 
floats  to  be  at  least  100  m  beneath  the 
ocean  surface.  Although  the  sag  depth 
itself  is  not  easily  monitored  by 
enforcement  officials,  NMFS  is 
continuing  that  requirement  in  this 
emergency  interim  rule  because  it  is 
required  by  explicit  wording  of  the 
March  30,  2001.  Order.  Additionally,  to 
help  with  enforcement,  this  emergency 
interim  rule,  at  50  CFR  §§  660.34  (b)  and 
660.34(g),  also  requires  that  each  float 
line  suspending  the  main  longline 
beneath  a  float  be  at  least  20  m  long. 
This  restriction  is  intended  to  better 
ensure  that  the  longlines  are  deployed 
relatively  deeply  in  the  water  column.  If 
the  float  lines  are  at  least  20  m  long, 
then  the  sag  between  any  two  floats 
should  remain  at  least  100  m  beneath 
the  ocean  surface.  In  addition,  this  rule 
requires  a  minimum  of  1 5  branch  lines 
to  be  set  between  any  2  floats.  This  is 
consistent  with  the  ordinary  method  of 
fishing  for  tuna,  which  entails  using  far 
more  branch  lines,  at  greater  depths, 
than  the  ordinary  method  of  fishing  for 
swordfish.  This  requirement  can  also  be 
monitored  by  at-sea  enforcement 
officials.  NMFS  anticipates  that  by 
regulating  the  length  of  the  float  lines, 
as  well  as  the  number  of  branch  lines 
deployed  per  float,  it  will  be  easier  for 
both  fishermen  to  control,  and 
enforcement  officials  to  monitor,  the 
depth  of  the  main  longline,  and  the 
species  that  are  being  targeted. 

The  March  30,  2001 ,  Order,  directs 
NMFS  to  require  Hawaii  longline  vessel 
operators  to  record,  in  writing,  each 
swordfish  caught,  and  to  submit  this 
report  to  NMFS  within  5  days  of 
returning  to  port  (see  paragraph  1  of  the 
Order).  This  directive  does  not  require 
further  regulation  since  an  existing 
regulation  requires  vessel  operators  to 
submit  to  NNffS,  within  3  days  of 
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landing,  written  reports  (logbooks)  of 
any  swordfish  incidentally  caught  in  the 
fishery  (50  CFR  660.14).  The  March  30. 
2001 .  Order  also  included  two  non- 
regulatory  requirements:  (1)  That  NMFS 
maintain  an  aimual  average  of  at  least 
20-percent  observer  coverage  in  this 
fishery;  and  (2)  that  NMFS  train  those 
observers  in  sea  turtle  biology  and 
resuscitation  techniques. 

The  second  aspect  of  this  emergency 
interim  rule  implements  the  terms  and 
conditions  of  the  BO  issued  by  the  FWS 
on  November  28,  2000.  The  terms  and 
conditions  in  the  BO  are  based  on  a 
suite  of  seabird  mitigation  measures 
developed  by  the  Western  Pacific 
Fishery  Management  Council.  As  a  part 
of  the  review  process  for  these 
measures,  NMFS  entered  into  formal 
consultation  with  the  FWS  under 
section  7  of  the  ESA.  Under  the  terms 
and  conditions  of  the  BO,  operators  and 
crew  of  Hawaii  longline  vessels 
operating  with  longline  gear  north  of  23° 
N.  must:  (1)  Use  thawed  blue-dyed  bait 
and  strategic  offal  discards  in  a  manner 
approved  by  NMFS  to  distract  birds 
during  the  setting  and  hauling  of 
longline  gear;  and  (2)  when  making  tuna 
target  sets  (the  only  type  of  set  allowed 
under  this  rule  north  of  the  equator), 
employ  a  line  setting  machine  with 
weights  (minimum  weight  =  45  g) 
attached  to  each  branch  line  within  1  m 
of  the  hook.  In  addition,  the  crew  on  a 
Hawaii  longline  vessel  operating 
anywhere  at  sea  must  follow  certain 
handling  techniques  to  increase  the 
likelihood  that  short-tailed  albatrosses 
that  are  incidentally  taken  are  brought 
aboard  alive  and  handled  in  a  manner 
that  ensures  their  long-term  survival.  If 
a  short-tailed  albatross  is  brought  aboard 
a  vessel,  the  vessel  operator  must 
determine  if  it  exhibits  the  following 
traits:  Head  is  held  erect  and  the  bird 
responds  to  noise  and  motion  stimuli; 
bud  breathes  without  noise;  both  wings 
can  flap  and  retract  to  normal  folded 
position  on  back;  and  the  bird  can  stand 
on  both  feet  with  toes  pointed  forward. 
If  a  short-tailed  albatross  fails  to  exhibit 
even  one  of  these  traits,  the  vessel 
operator  must  contact  NMFS 
immediately.  In  addition,  any  short- 
tailed  albatross  recovered  dead  must  be 
frozen  immediately  and  surrendered  as 
soon  as  possible  to  NMFS.  The  BO  also 
requires  all  Hawaii  longline  vessel 
operators  to  attend  annually  a  protected 
species  workshop.  The  BO  also  contains 
seabird  take  mitigation  measures  for 
longline  fishing  targeting  swordfish 
north  of  23°  N.  lat.;  however,  these 
become  moot  because  under  this 
emergency  interim  rule,  targeting 


swordfish  north  of  23°  N.  lat.  is 
prohibited. 

Criteria  for  Issuing  an  Emergency 
Interim  Rule 

This  emergency  interim  rule  meets 
NMFS  policy  guidelines  for  the  use  of 
emergency  interim  rules  (64  FR  44421, 
August  21, 1997).  Also,  it  realizes 
benefits  that  outweigh  the  value  of  prior 
notice,  opportunity  for  public  comment, 
and  deliberative  consideration  expected 
under  the  normal  rulemaking  process. 

Recent,  Unforeseen  Events  or  Recently 
Discovered  Circumstances 

The  March  30.  2001.  Order  included 
discussion  of  regulatory  implementation 
of  the  measures  to  reduce  adverse 
impacts  on  sea  turtles.  NMFS  is 
publishing  this  emergency  interim  rule 
in  order  to  temporarily  protect  sea 
turtles  while  permanent  measures  can 
be  imposed  through  the  normal  notice 
and  comment  rulemaking  process. 
Emergency  action  is  also  required  to 
comply  with  the  terms  and  conditions 
of  the  BO  issued  on  November  28.  2000, 
by  the  FWS. 

Immediate  Benefits 

Although  there  are  many  variables 
that  make  it  difficult  to  predict  the 
effects  of  this  fishery  upon  different  sea 
turtle  and  seabird  populations,  NMFS 
anticipates  this  rule  will  benefit  these 
S{}ecies  by  reducing  overall  fishing 
effort,  restricting  the  use  of  gear  shown 
to  have  higher  interaction  rates  with  sea 
turtles  and  seabirds,  and  mitigating  the 
effects  of  hooking  or  entanglements  of 
animals  that  encounter  longline  fishing 
gear. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  this  emergency  interim  rule  is 
necessary  to  comply  with  an  Order  of 
the  U.S.  District  Court  for  the  District  of 
Hawaii,  and  the  mandatory  terms  and 
conditions  of  a  BO  issued  under  section 
7  of  the  ESA.  The  AA  has  also 
determined  that  this  emergency  rule  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

NMFS  prepared  an  EIS  for  the  FMP 
that  describes  the  impact  on  the  human 
environment  of  fishing  under  this  rule. 
NMFS  also  prepared  two  RIRs.  covering 
different  parts  of  this  action,  which 
cissess  the  net  national  benefits  of 
protecting  both  sea  turtles  and  seabirds. 
This  emergency  interim  rule  is  of 
limited  duration  and  is  expected  to 
result  in  a  reduction  in  sea  turtle  and 


seabird  interactions  and  mortalities 
caused  by  the  Hawaii  longline  fishery. 
The  Hawaii  longline  fishery  averaged 
aimual  ex- vessel  gross  revenues  of  $40. 7 
million  between  1994-1998.  Under  the 
assumption  that  fishing  effort  that  is 
displaced  as  a  result  of  the  area  and  gear 
restrictions  is  transferred  into  allowable 
effort  in  open  areas,  the  anticipated 
annual  loss  of  ex-vessel  gross  fishery 
revenues  is  estimated  to  be  1 1  percent 
($4.3  million).  At  the  other  end  of  the 
extreme  is  a  scenario  in  which  all 
displaced  effort  is  totally  removed  from 
the  fishery,  resulting  in  an  estimated 
annual  decline  of  42  percent  ($17.2 
million)  in  ex-vessel  revenues. 
Economic  impacts  of  these  measures, 
which  are  of  limited  duration,  cannot  be 
precisely  estimated  due  to  a  lack  of  data 
but  are  expected  to  be  less  than  the 
higher  end  of  the  above  range.  Copies  of 
the  EIS  and  RIRs  are  available  (see 
ADDRESSES). 

The  AA  finds  that  this  emergency 
interim  rule,  which  is  being 
implemented  under  section  305  (c)  of 
the  Magnuson-Stevens  Act.  is  needed  to 
respond  to  an  Order  of  the  Court  and  to 
implement  in  a  timely  manner  the  terms 
and  conditions  of  the  BO  on  short-tailed 
albatross.  Under  section  305  (c)  of  the 
Magnuson-Stevens  Act  this  emmgency 
interim  rule  may  remain  in  effect  for  not 
more  than  180  days  after  the  date  this 
rule  is  published,  unless  extended  for 
one  additional  period  of  not  more  than 
180  days.  If  the  rule  is  extended  for  180 
days,  it  would  close  all  longline  fishing 
to  Hawaii  longline  vessels  for  April  and 
most  of  May  2002  in  waters  bounded  on 
the  south  by  the  equator,  on  the  west  by 
180°  long.,  on  the  east  by  145°  W.  long.. 
and  on  the  north  by  15°  N.  lat. 

The  AA  finds  for  good  cause  that 
providing  prior  notice  and  opportunity 
for  public  comment  is  unnecessary 
because  this  action  implements  a  Court 
Order  and  mandatory  terms  and 
conditions  of  a  BO,  authorized  under 
the  ESA,  thus  precluding 
implementation  of  any  alternative. 
Similarly,  the  AA  finds,  for  good  cause, 
under  5  U.S.C.  553  (d)(3),  that  delaying 
the  effectiveness  of  this  rule  for  30  days 
is  impracticable  given  the  explicit 
directive  &t>m  the  Court  and  the 
mandatory  requirements  of  the  FWS's 
BO.  Accordingly,  the  AA  is  making  this 
emergency  interim  rule  effective  upon 
publication  in  the  Federal  Register. 

Because  this  emergency  interim  rule 
is  not  required  to  be  published  with 
notice  and  opportunity  for  public 
comment  by  5  U.S.C.  553  or  by  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 
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List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians,  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  6.  2001. 
William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.21,  new  paragraph  (1)  is 
added  to  read  as  follows: 

§660.21    Pennlts. 

***** 

(1)  Except  during  October,  NMFS  will 
not  register  with  a  Hawaii  longline 
limited  access  permit  any  vessel  that  is 
de-registered  from  a  Hawaii  longline 
limited  access  permit  after  March  29, 
2001. 

3.  In  §  660.22,  paragraphs  (ee)  through 
(11)  are  suspended  and  new  paragraphs 
(mm]  through  (tt)  are  added  to  read  as 
follows: 

S660^    Prohibitions. 

*,**•*  . 

(mm)  Direct  fishing  effort  toward  the 
harvest  of  swordfish  [Xiphias  gladius) 
using  longline  gear  deployed  by  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  in 
violation  of  §  660.34(a). 

(nn)  Fish  for  Pacific  pelagic 
management  imit  species  with  a  vessel 
registered  for  use  under  a  Hawaii 
fongline  limited  access  permit  in 
violation  of  §  660.34  (b),  (c).  (g),  or  (h). 

(oo)  Use  a  receiving  vessel  registered 
for  use  under  a  receiving  vessel  permit 
to  receive  from  another  vessel  Pacific 
pelagic  management  unit  species 
harvested  with  longline  gear  in  violation 
of  §  660.34(d). 

(pp)  Land  or  transship  shoreward  of 
the  outer  boundary  of  the  EEZ  around 
Hawaii  Pacific  pelagic  management  unit 
species  that  were  harvested  with 
longline  gear  in  violation  of  §  660.34  (e). 

(qq)  Possess  a  light  stick  on  board  a 
vessel  registered  for  use  under  a  Hawaii 


longline  limited  access  permit  in 
violation  of  §  660.34(f). 

(rr)  Fail  to  comply  with  seabird  take 
mitigation  or  handling  techniques 
required  under  §  660.35  (a)  and  (b). 

(ss)  Fish  for  Pacific  pelagic 
management  unit  species  with  a  vessel 
registered  for  use  imder  a  Hawaii 
longline  limited  access  permit  without 
being  certified  by  NMFS  for  completion 
of  an  annual  protected  species 
workshop  as  required  under  §  660.36. 

(tt)  Fail  to  comply  with  sea  turtle 
handling  and  resuscitation  requirements 
specified  in  §  660.32  (e)  when  operating 
a  vessel  registered  for  use  imder  a 
Hawaii  longline  limited  access  permit. 

§660.23    [Anwnded] 

4.  In  §660.23,  the  suspension  of 
paragraph  (a)  is  lifted  and  paragraph  (c) 
is  suspended. 

§660.28    [AmwKiad] 

5.  In  §  660.28,  the  suspension  of 
paragraph  (c)  is  lifted. 

6.  In  §  660.32,  new  paragraphs  (a)  (3), 
(b)  (4),  (b)  (5),  and  (e)  are  added  to  read 
as  follows: 

§  660.32    Sea  turtle  talw  mitigation 
measures. 

(a)  *  *  * 

(3)  Each  vessel  must  have  on  board  a 
wire  or  bolt  cutter  capable  of  cutting 
through  a  longline  hook  to  facilitate 
hook  removal  from  a  sea  turtle. 

(b)*  *  * 

(4)  If  a  sea  turtle  is  observed  to  be 
hooked  or  entangled  by  longline  gear 
during  hauling  operations,  the  vessel 
operator  must  immediately  cease 
hauling  operations  until  the  turtle  has 
been  removed  from  the  longline  gear  or 
brought  on  board  the  vessel. 

(5)  Hooks  must  be  removed  ttom  sea 
turtles  as  quickly  and  carefully  as 
possible.  If  a  hook  carmot  be  removed 
&t}m  a  ttirtle,  the  line  must  be  cut  as 
close  to  the  hook  as  possible. 
***** 

(e)  In  addition  to  the  requirements  in 
paragraphs  (b)  and  (c)  of  this  section,  a 
vessel  operator  shall  perform  sea  tvulle 
handling  and  resuscitation  techniques 
consistent  with  §  223.206  (d)(1)  of  this 
title,  as  appropriate. 

§660.33    [Amended] 

7.  Section  660.33  is  suspended. 

8.  New  §  660.34  is  added  to  subpart  C 
to  read  as  follows: 

§660.34    Hawaii  emergency  longlirM 
fisbing  restrictions. 

(a)  A  vessel  registered  for  use  under 
a  Hawaii  longline  access  permit  may  not 


use  longline  gear  to  fish  for  or  target 
swordfish  [Xiphias  gladius)  north  of  the 
equator  (0°  lat.). 

(b)  The  length  of  each  float  line  used 
to  suspend  the  main  longline  beneath  a 
float  must  be  longer  than  20  m  (65.6  ft 
or  10.9  fm)  if  deployed  by,  or  possessed 
on,  a  vessel  registered  for  use  under  a 
Hawaii  longline  access  permit,  fishing  - 
for  Pacific  pelagic  management  imit 
species. 

(c)  From  April  1  through  May  31,  a 
vessel  registered  for  use  under  a  Hawaii 
longline  limited  access  permit  may  not 
use  longline  gear  in  waters  boimded  on 
the  south  by  0°  lat.,  on  the  north  by  15° 
N.  lat.,  on  the  east  by  145°  W.  long.,  and 
on  the  west  by  180°  long,  (see  Figure  3 
to  this  section). 

(d)  From  April  1  through  May  31,  a 
vessel  registered  for  use  under  a 
receiving  vessel  permit  may  not  receive 
from  another  vessel  Pacific  pelagic 
management  imit  species  that  were 
harvested  by  longline  gear  in  waters 
boimded  on  the  south  by  0°  lat.,  on  the 
north  by  15°  N.  lat.,  on  the  east  by  145° 
W.  long.,  and  on  the  west  by  180°  long, 
(see  Figure  3  to  this  section). 

(e)  From  April  1  through  May  31,  a 
vessel  registered  for  use  under  a  Hawaii 
longline  limited  access  permit  or 
receiving  vessel  permit,  may  not  land  or 
transship  Pacific  pelagic  management 
imit  species  that  were  harvested  by 
longline  gear  in  waters  bounded  on  the 
south  by  0°  latitude,  on  the  north  by  15° 
N.  lat.,  on  the  east  by  145°  W.  long.,  and 
on  the  west  by  180°  long,  (see  Figure  3 
to  this  section). 

(f)  During  a  fishing  trip,  no  light  stick 
may  be  possessed  on  board  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit. 

(g)  When  a  longline  is  deployed  in  the 
water  by  a  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit,  no  fewer  than  15  branch  lines 
may  be  set  between  any  two  floats. 

(h)  Longline  gear  deployed  by  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  must  be 
deployed  such  that  the  deepest  point  of 
the  main  longline  between  any  two 
floats,  i.^e.,  the  deepest  point  in  each  sag 
of  the  main  line,  is  at  a  depth  greater 
than  100  m  (328.1  ft  or  54.6  fm)  below 
the  sea  surface. 

9.  Figure  3  to  §  660.34  is  added  to 
read  as  follows: 

Figure  3  to  §  660.34 — Hawaii 
Emergency  Longline  Restrictions  & 
Seabird  Take  Mitigation  Measures 
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Figure   3   to   §   660.34    —   Hawaii   Emergency  Longline   Restrictions   6 
Seabird  Take  Mitigation  Measures 


10.  New  §  660.35  is  added  to  subpart 
C  to  read  as  follows: 

f  660.35    Seabird  talce  mitigation  measures. 

(a)  Mitigation  techniques.  While  on  a 
trip  using  longline  gear  to  fish  for 
Pacific  pelagic  management  unit  species 
north  of  23°  N.  lat.,  a  vessel  registered 
for  use  under  a  Hawaii  longline  limited 
access  permit  must: 

(1)  Maintain  a  minimum  of  two  cans 
(each  sold  as  0.45  kg  or  1  lb  size) 
containing  blue  dye  on  board  the  vessel 
during  a  fishing  trip; 

(2)  Use  completely  thawed  bait  to  fish 
for  Pacific  pelagic  management  unit 
species; 

(3)  Use  only  bait  that  is  dyed  blue  of 
an  intensity  level  specified  by  a  color 
quality  control  card  issued  by  NMFS; 

(4)  Retain  sufficient  quantities  of  offal, 
between  the  setting  of  longline  gear  for 
the  purpose  of  discharging  the  offal 
strategically  in  a  manner  described  in 
paragraph  (a)  (6)  of  this  section; 

(5)  Remove  all  hooks  from  offal  prior 
to  discharging  the  offal  in  a  manner 
described  in  paragraph  (a)  (6)  of  this 
section; 

(6)  Discharge  fish,  fish  parts  (i.e., 
offal),  or  spent  bait  while  setting  or 
hauling  longline  gear  on  the  opposite 
side  of  the  vessel  from  where  the 
longline  is  being  set  or  hauled; 

(7)  Use  a  line-setting  machine  or  line- 
shooter  to  set  the  main  longline; 

(8)  Attach  a  weight  of  at  least  45  g  to 
each  branch  line  within  1  m  of  the  hook; 
and 


(9)  Remove  the  bill  and  liver  of  any 
swordfish  that  is  incidentally  caught, 
sever  its  head  from  the  trunk  and  cut  it 
in  half  vertically;  and  periodically 
discharge  the  butchered  heads  and 
livers  overboard  on  the  opposite  side  of 
the  vessel  from  which  the  longline  is 
being  set  or  hauled. 

(b)  Seabird  handling  techniques.  If  a 
short-tailed  albatross  {Phoebastria 
aJbatrus)  is  incidentally  taken  anywhere 
at-sea  by  a  vessel  registered  for  use 
under  a  Hawaii  longline  limited  access 
permit: 

(1)  The  hooked  or  entangled  bird  must 
be  brought  on  board  the  vessel. 

(2)  The  vessel  operator  must  observe 
whether  the  bird  is: 

(i)  Holding  its  head  erect  and 
responding  to  noise  and  motion  stimuli; 

(ii)  Breathing  without  noise; 

(iii)  Capable  of  flapping  and  retracting 
both  wings  to  normal  folded  position  on 
its  back;  and 

(iv)  Standing  on  both  feet  with  toes 
pointed  forward. 

(3)  ff  the  short-tailed  albatross 
exhibits  all  of  the  traits  described  in 
paragraph  (b)  (2)  of  this  section,  the 
vessel  operator  must  release  the  bird 
after  it  is  dry. 

(4)  If  the  short-tailed  albatross  fails  to 
exhibit  all  of  the  traits  described  in 
paragraph  (b)  (2)  of  this  section,  the 
vessel  operator  must  contact  NMFS 
immediately. 

(5)  A  short-tailed  albatross  that  is 
brought  on  board  the  vessel  dead  must 
be  fit)zen  immediately,  with 


identification  tags  attached  directly  to 
the  specimen,  and  a  duplicate 
identification  tag  attached  to  the  bag  or 
container  holding  the  specimen.  Leg 
bands,  if  attached,  must  not  be  removed 
bom  the  specimen,  and  the  specimen 
must  be  submitted  to  NMFS  within  72 
hours  following  completion  of  the 
fishing  trip. 

11.  New  §  660.36  is  added  to  subpart 
C  to  read  as  follows: 

§660.36    Protected  species  wortcshop. 

(a)  Each  year  the  operator  of  a  vessel 
registered  for  use  under  a  Hawaii 
longline  limited  access  permit  must 
attend  and  be  certified  for  completion  of 
a  workshop  conducted  by  NMFS  on 
mitigation,  handling,  and  release 
techniques  of  turtles  and  seabirds  and 
other  protected  species. 

(b)  A  protected  species  workshop 
certificate  or  other  proof  of  completion 
of  a  protected  species  workshop  will  be 
issued  by  NMFS  annually  to  a  vessel 
operator  who  has  completed  the 
workshop. 

(c)  An  operator  of  a  vessel  registered 
for  use  under  Hawaii  longline  limited 
access  permit  must  have  on  board  the 
vessel  while  engaged  in  longline  fishing 
a  valid  protected  species  workshop 
certificate  or  copy  issued  by  NMFS. 

[FR  Doc.  01-14625  Filed  6-7-01;  2:14  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tfie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NE-32-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Honeywell 
International,  Inc.  (formerly 
AlliedSignal,  Inc.  and  Textron 
Lycoming),  T5313B,  T5317  Series,  and 
T53  Series  Turt>oshaft  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
is  applicable  to  Honeywell 
International,  Inc.,  (formerly 
AlliedSignal,  Inc.,  and  Textron 
Lycoming)  T5313B  series.  T5317  series, 
and  former  military  T53  series, 
turboshaft  engines  having  certain  serial 
nmnber  centrifugal  compressor 
impellers,  installed.  This  proposal 
would  require  for  T5313B  series  and 
T5317  series  engines,  initial  and 
repetitive  inspections  of  those 
compressor  impellers,  if  installed.  This 
proposal  would  also  require  for  T53 
series  engines,  a  revised  operating  cycle 
count  (prorate)  for  those  compressor 
impellers  if  installed,  and  initial  and 
repetitive  inspections,  with  eventual 
compressor  impeller  replacement.  In 
addition,  this  proposal  would  require 
the  marking  of  those  compressor 
impellers.  This  proposal  is  prompted  by 
a  report  from  the  supplier  that  four 
centrifugal  compressor  impellers  may 
have  been  inadvertently  misidentified. 
The  actions  speciBed  by  the  proposed 
AD  are  intended  to  prevent  premature 
failure  of  the  impellers  from  being 
operated  beyond  their  design  service 
life,  which  could  result  in  an 
uncontained  engine  failure,  in-flight 
shutdown,  or  damage  to  the  helicopter. 


DATES:  Comments  must  be  received  by 
August  13,  2001. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
32-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Conunents 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  service  information 
referenced  in  this  proposed  rule  may  be 
obtained  from  Honeywell  International, 
Inc.  (formerly  AlliedSignal.  Inc.  and 
Textron  Lycoming).  Attn:  Data 
Distribution.  M/S  64-3/2101-201.  P.O. 
Box  29003,  Phoenix.  AZ  85038-9003, 
telephone:  (602)  365-2493;  fax:  (602) 
365-5577.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office 
(ACO),  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Blvd., 
Lakewood,  CA  90712-4137;  telephone: 
(562)  627-5245;  fax:  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
shduld  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
conununications  received  on  or  before 
the  closing  date  for  conmients,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20OO-NE-32-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-32-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  manufacturer  recently  notified 
the  FAA  of  four  centrifugal  compressor 
impellers,  serial  numbers  83317,  83327, 
83328,  and  83330,  that  may  have  been 
inadvertently  misidentified.  These 
impellers  are  installed  in  Honeywell 
International,  Inc.  (formerly 
AlliedSignal,  Inc.,  and  Textron 
Lycoming]^T5313B  series,  T5317  series, 
and  T53  series  turboshaft  engines.  This 
misidentification  allows  these  impellers 
to  be  operated  beyond  their  design 
service  life.  This  proposal  would  require 
for  T5313B  series  and  T5317  series 
engines,  initial  and  repetitive 
inspections  of  those  compressor 
impellers,  if  installed.  This  proposal 
would  also  require  for  T53  series 
engines,  a  revised  operating  cycle  count 
(prorate)  for  those  four  centrifugal 
compressor  impellers  if  installed,  and 
initial  and  repetitive  inspections,  with 
replacement  within  300  operating  hours 
or  six  calendar  months,  whichever 
occurs  first,  after  the  effective  date  of 
this  AD.  In  addition,  this  proposal 
would  require  the  marking  of  those  four 
compressor  impellers.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  premature  failure  of  the 
impellers  from  being  operated  beyond 
their  design  service  life,  which  could 
result  in  an  uncontained  engine  failure, 
in-flight  shutdown,  or  damage  to  the 
helicopter. 
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Manufacturer's  Service  Iiiformation 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Honeywell 
International,  Inc.  Service  Bulletins 
(SB's)  T5313B/1 7-0020,  Revision  5, 
dated  March  31,  2001,  T53-L-13B- 
0020,  Revision  2,  dated  April  25,  2001, 
T53-1^13B/D-0020,  Revision  1,  dated 
April  25,  2001,  and  T53-L-703-O020, 
Revision  1,  dated  April  25,  2001,  that 
describe  procedures  for  conducting  a 
revised  centrifugal  compressor  impeller 
operating  cycle  coimt  (prorate).  The 
FAA  has  also  reviewed  and  approved 
the  technical  contents  of  Textron 
Lycoming  SB  T5313B/1 7-0052, 
Revision  2,  dated  December  16,  1993, 
AlliedSignal,  Inc.  SB's  T53-L-13B- 
0108,  Revision  1,  dated  November  22, 
1999,  T53-L-13B/D-0108,  Revision  1, 
dated  November  22, 1999,  and  T53-L- 
703-0108,  Revision  1,  dated  November 
22, 1999,  that  describe  procedures  for 
visual  and  fluorescent  penetrant 
inspections  of  centrifugal  compressor 
impellers. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  premature  failure  of  the 
impellers  from  being  operated  beyond 
their  design  service  life,  which  could 
result  in  an  uncontained  engine  failure, 
in-flight  shutdown,  or  damage  to  the 
helicopter.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  compliance 
requirements  contained  in  this  proposed 
rule. 

Economic  Impact 

The  FAA  estimates  there  are 
approximately  foiu-  Honeywell 
International,  Inc.,  (formerly 
AlliedSignal,  Inc.,  and  Textron 
Lycoming)  T5313B  series,  T5317  series, 
and  former  military  T53  series 
turboshaft  engines  having  the 
misidentified  centrifugal  compressor 
impellers,  that  are  installed  on 
helicopters  of  U.S.  registry.  The  FAA 
also  estimates  that  it  would  take 
approximately  eight  work  hours  per 
engine  to  accomplish  the  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  No  additional  work  hour 
cost  would  be  inciured  if  the  centrifugal 
compressor  impeller  is  replaced  during 
normal  engine  disassembly.  The 
prorated  cost  of  a  replacement 
compressor  impeller  is  estimated  to  be 
$20,000.  Based  on  these  figures,  the 
total  labor  cost  impact  of  the  proposed 


AD  on  U.S.  operators  is  estimated  to  be 
$21,920. 

Regulatory  Impact 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under"  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Honeywell  International,  Inc.  Docket  2000- 
NE-32-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Honeywell  International,  Inc., 
(formerly  AlliedSignal.  Inc..  and  Textron 
Lycoming)  T5313B  series.  T5317  series,  and 
former  military  T53  series,  turboshaft  enginas 
with  centrifugal  compressor  impellers  having 
serial  numbers  (SN's)  83317.  83327.  83328, 
or  83330  installed.  These  engines  are 


installed  on,  but  not  limited  to  Bell 
Helicopter  Textron  204.  205.  and  209  series, 
and  Kaman  K-1200  series  helicopters,  and 
the  following  surplus  military  helicopters 
that  have  been  certified  in  accordance  with 
sections  21.25  or  21.27  of  the  Federal 
Aviation  Regulations  (14  CFR  21.25  or  21.27): 
Bell  Helicopter  Textron  manufactured  AH-1, 
UH-1.  and  SW-204/205  (UH-1)  series. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  orxepaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliahce  with  this  AD  is  required  as 
indicated,  unless  accomplished  previously. 

Life  limits 

(a)  When  coriducling  a  revised  centrifugal 
compressor  impeller  operating  cycle  count 
on  impellers  having  SN's  83317.  83327. 
83328.  or  83330.  consider  these  impellers  to 
be  centrifugal  compressor  impeller  P/N  1- 
100-078-07.  The  life  limit  must  use  the 
value  as  if  these  centrifugal  compressor 
impellers  are  P/N  1-100-078-07. 

Revised  Operating  Cycle  Count  (Prorate)  for 
T53  engines 

(b)  For  former  military  T53  series  engines, 
within  25  operating  cycles  or  7  calendar 
days,  whichever  occurs  first,  after  the 
effective  date  of  this  airworthiness  directive 
(AD),  perform  the  following: 

(1)  Conduct  a  revised  centrifugal 
compressor  impeller  operating  cycle  count 
(prorate)  in  accordance  with  paragraph  2.E.of 
the  Honeywell  International.  Inc.  Service 
Bulletin  (SB)  that  applies  to  the  engine,  from 
the  following  list: 

(i)  For  T53-L-13B  series  engines,  use  SB 
T53-L-13B-0020.  Revision  2.  dated  April  25, 
2001. 

-  (ii)  For  T53-L-13B/D  engines,  use  SB  T53- 
L-13B/D-0020,  Revision  1.  dated  April  25, 
2001. 

(iii)  For  T53-L-703  engines,  use  SB  T53- 
L-703-0020,  Revision  1.  dated  April  25. 
2001. 

(2)  Remove  from  service  centrifugal 
compressor  impellers  with  SN's  83317. 
83327,  83328.  or  83330.  thaft  exceed  their 
new  life  limit  as  calculated  in  accordance 
with  paragraph  (b)(1)  of  this  AD. 

Impeller  Marking 

(c)  At  the  next  access  to  the  centrifugal 
compressor  impeller,  mark  the  impeller  by 
vibropeening  a  line  over  the  -14  suffix,  and 
vibropeen  a  -07  suffix  immediately  following 
the  -14.  Use  the  following  vibropeening 
parameters: 
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(1)  Vibropeen  to  a  depth  of  0.001-0.006 
inch. 

(2)  Do  not  vibropeen  within  0.30  inch  of 
comers,  fillets,  or  sharp  edges. 

Definition 

(d)  For  the  purpose  of  this  AD.  access  to 
the  centrifugal  compressor  impeller  is 
defined  as  whenever  the  turboshaft  engine  is 
disassembled  sufficiently  as  specified  by  the 
applicable  maintenance  manual,  to  expose 
the  compressor  impeller  for  marking  in 
accordance  with  paragraph  (c]  of  this  AD. 

Inspection  of  Impellers  on  T5313B  and 
T5317  Series  Engines 

(e)  For  T5313B  and  T5317  series  engines, 
inspect  centrifugal  compressor  imfjellers 
having  SN's  83317,  83327,  83328,  or  83330, 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions  of  Textron 
Lycoming  SB  No.  T5313B/17-0052,  Revision 
2,  dated  December  16, 1993,  as  follows: 

(1)  For  those  centrifugal  compressor 
impellers  installed  on  AlliedSignal,  Inc. 
Model  T5313B  engines,  accomplish  the 
following: 

(i)  For  centrifugal  compressor  impellers 
with  equal  to  or  greater  than  4,600  cycles  in 
service  (CIS)  on  the  effective  date  of  this  AD, 
initially  inspect  within  200  CIS  after  the 
effective  date  of  this  AD. 

(ii)  For  those  centrifugal  compressor 
impellers  with  less  than  4,600  CIS  on  the 
effective  date  of  this  AD,  initially  inspect  no 
later  than  4.800  QS. 

(2)  For  those  centrifugal  compressor 
impellers  installed  on  AlliedSignal,  Inc. 
T5317  series  engines,  accomplish  the 
following: 

(i)  For  those  centrifugal  compressor 
impellers  with  equal  to  or  greater  than  3,500 
CIS  on  the  effective  date  of  this  AD,  initially 
inspect  within  200  CIS  after  the  effective  date 
of  this  AD. 

(ii)  For  those  centrifugal  compressor 
impellers  with  less  than  3,500  CIS  on  the 
effective  date  of  this  AD,  initially  inspect  no 
later  than  3,700  as. 

(3)  Centrifugal  compressor  impellers  found 
cracked  in  accordance  with  the 
Accomplishment  Instructions  of  Textron 
Lycoming  SB  No.  T5313B/17-0052,  Revision 
2,  dated  December  16, 1993,  must  be 
removed  from  service  and  replaced  with  a 
serviceable  part  that  does  not  exceed  the  life 
limit. 

(4)  If  no  cracks  are  detected,  perform 
repetitive  inspections  of  the  centrifugal 
compressor  impellers  at  intervals  not  to 
exceed  500  CIS  since  last  inspection  in 
accordance  with  the  Accomplishment 
Instructions  of  Textron  Lycoming  SB  No. 
T5313B/17-0052.  Revision  2,  dated 
December  16, 1993. 

Inspection  of  Impellers  on  TS3-L-13B  Series 
Engines 

(f)  For  T53-L-13B/D  series  engines  with 
centrifugal  compressor  impellers  having  SN's 
83317,  83327,  83328,  or  83330,  perform  the 
following: 

(1)  Within  25  operating  hours  from  the 
effective  date  of  this  AD,  inspect  the 
centrifugal  compressor  impeller  for  cracks 
using  the  revised  cycle  count  (prorate) 
required  by  paragraph  (b)(1)  of  this  AD,  in 


accordance  with  Accomplishment 
Instructions  of  AlliedSignal,  Inc.  SB  No.  T53- 
L-13B-0108,  Revision  1,  dated  November  22, 
1999. 

(2)  If  cracks  are  detected,  then  prior  to 
further  flight,  replace  centrifugal  compressor 
impellers  found  cracked  in  accordance  with 
the  Accomplishment  Instructions  of 
AlliedSignal,  Inc.  SB  No.  T53-L-13B-O108, 
Revision  1,  dated  November  22, 1999,  and 
replace  with  a  centrifugal  compressor 
impeller  P/N  l-10(>-078-13/-14. 

(3)  If  no  cracks  are  detected,  perform 
repetitive  inspections  of  the  centrifugal 
compressor  impellers  at  intervals  not  to 
exceed  100  operating  hours  since  last 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of 
AlliedSignal,  Inc.  SB  No.  T53-L-13B-0108, 
Revision  1,  dated  November  22, 1999. 

(4)  Within  300  operating  hours  or  6 
calendar  months,  whichever  occurs  first, 
after  the  effective  date  of  this  AD,  replace 
centrifugal  compressor  impellers  having  SN's 
83317,  83327,  83328,  or  83330,  with  a 
centrifugal  compressor  impeller  P/N  1-100- 
078-13/-14.  Replacement  of  centrifugal 
compressor  impellers  having  SN's  83317, 
83327.  83328,  or  83330,  with  a  centrifugal 
compressor  impeller  P/N  1-10O-O78-13/-14 
constitutes  terminating  action  for  the 
inspection  requirements  of  paragraphs  (f)(1) 
and  (f)(3)  of  this  AD. 

Inspection  of  Impellers  on  T53-L-13B^ 
Series  Engines 

(g)  For  T53-L-13B/D  series  engines  with 
centrifugal  compressor  impellers  having  SN's 
83317,  83327,  83328.  or  83330,  perform  the 
following: 

(1)  Within  25  operating  hours  from  the 
effective  date  of  this  AD,  inspect  the 
centrifugal  compressor  impeller  for  cracks 
using  the  revised  cycle  count  (prorate) 
required  by  paragraph  (b)(1)  of  this  AD,  in 
accordance  with  Accomplishment 
Instructions  of  AlliedSignal,  Inc.  SB  No. 
T53-L-13B/D-0108,  Revision  1,  dated 
November  22, 1999. 

(2)  If  cracks  are  detected,  then  prior  to 
further  flight,  replace  centrifugal  compressor 
impellers  found  cracked  in  accordance  with 
the  Accomplishment  Instructions  of 
AlliedSignal,  Inc.  SB  No.  T53-L-13B/D- 
0108,  Revision  1,  dated  November  22, 1999. 
and  replace  with  a  centrifugal  compressor 
impeller  P/N  1-100-078-13/-14. 

(3)  If  no  cracks  are  detected,  perform 
repetitive  inspections  of  the  centrifugal 
compressor  impellers  at  intervals  not  to 
exceed  100  operating  hours  since  last 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of 
AlliedSignal,  Inc.  SB  No.  T53-L-13B/D- 
0108,  Revision  1,  dated  November  22, 1999. 

(4)  Within  300  operating  hours  or  6 
calendar  months,  whichever  occurs  first, 
after  the  effective  date  of  this  AD,  replace 
centrifugal  compressor  Impellers  having  SN's 
83317,  83327,  83328,  or  83330.  with  a 
centrifugal  compressor  im(>eller  P/N  1-100- 
078-13/-14.  Replacement  of  centrifugal 
compressor  impellers  having  SN's  83317, 
83327,  83328,  or  83330,  with  a  centrifugal 
compressor  impeller  P/N  1-10O-078-13/-14 
constitutes  terminating  action  for  the 


inspection  requirements  of  paragraphs  (g)(1) 
and  (g)(3)  of  this  AD. 

Inspection  of  Impellers  on  T53-L-703 
Engines 

(h)  For  T53-L-703  series  engines  with 
centrifugal  compressor  impellers  having  SN's 
83317.  83327,  83328,  or  83330,  perform  the 
following: 

(1)  Within  25  operating  hours  from  the 
effective  date  of  this  AD,  inspect  the 
centrifugal  compressor  impeller  for  cracks 
using  the  revised  cycle  count  (prorate) 
required  by  paragraph  (b)(1)  of  this  AD,  in 
accordance  with  Accomplishment 
Instructions  of  AlliedSignal,  Inc.  SB  No. 
T53-L-703-0108,  Revision  1,  dated 
November  22, 1999. 

(2)  If  cracks  are  detected,  then  prior  to 
further  flight,  replace  centrifugal  compressor 
impellers  found  cracked  in  accordance  with 
the  Accomplishment  Instructions  of 
AlliedSignal.  Inc.  SB  No.  T53-l^703-0108, 
Revision  1,  dated  November  22, 1999,  and 
replace  with  a  centrifugal  compressor 
impeller  part  number  (P/N)  1-100-078-13/- 
14. 

(3)  If  no  cracks  are  detected,  perform 
repetitive  inspections  of  the  centrifugal 
compressor  impellers  at  intervals  not  to 
exceed  100  operating  hours  since  last 
inspection  in  accordance  with  the 
Accomplishment  Instructions  of 
AlliedSignal,  Inc.  SB  No.  T53-L-703-0108, 
Revision  1,  dated  November  22,  1999. 

(4)  Within  300  operating  hours  or  6 
calendar  months,  whichever  occurs  first, 
after  the  effective  date  of  this  AD,  replace 
centrifugal  compressor  impellers  having  SN's 
83317,  83327,  83328,  or  83330.  with  a 
centrifugal  compressor  impeller  P/N  1-100- 
078-13/-14.  Replacement  of  centrifugal 
compressor  impellers  having  SN's  83317, 
83327,  83328,  or  83330,  with  a  centrifugal 
compressor  impeller  P/N  1-100-078-13/-14 
constitutes  terminating  action  for  the 
inspection  requirements  of  paragraphs  (h)(1) 
and  (h)(3)  of  this  AD^ 

Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits  _ 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 
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Issued  in  Burlington,  Massachusetts,  on 
June  4,  2001. 

Francis  A.  Favara. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-14672  Filed  6-11-01;  8:45  am] 

MLUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NE-62-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turtwfan  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airwortliiness 
directive  (AD),  applicable  to  certain 
General  Electric  Company  (GE)  GE90 
series  turbofan  engines.  That  AD 
currenUy  requires  inspecting  and 
purging  the  P3B  and  Ps3  lines  and 
associated  fittings  and  ports  of  moistiue. 
This  proposal  would  allow  the 
installation  of  improved  hardware  as 
terminating  action  to  requirements  of 
the  AD,  and  remove  the  GE90-92B 
engine  model  :from  the  AD  applicability. 
This  proposal  is  prompted  by  the  recent 
FAA  approval  of  redesigned  P3B  and 
Ps3  sense  lines,  and  the  removal  of  the 
GE90-92B  engine  from  the  applicability. 
The  actions  described  in  this  proposal 
are  intended  to  prevent  loss  of  thrust 
control  due  to  corruption  of  the  P3B  and 
Ps3  signals  to  the  FADEC.  which  if  it 
occius  in  a  critical  phase  of  flight,  could 
result  in  loss  of  airplane  control. 
DATES:  Comments  must  be  received  by 
August  13,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  99-NE-62- 
AD,  12  New  England  Executive  Park, 
Binlington,  MA  01803-5299.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line.  Comments 
may  be  inspected  at  this  location 
between  8:00  a,m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  service  information 


referenced  in  the  proposed  rule  may  be 
obtained  from  General  Electric 
Company  via  Lockheed  Martin 
Technology  Services,  10525  Chester 
Road.  Suite  C,  Cincinnati,  OH  45215; 
telephone:  (513)  672-8400.  fax:  (513) 
672-8422.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park. 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Golinski,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (781)  238-7135;  fax: 
(781)  238-7199. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  we  take  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments  sent 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  send  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NE-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  99-NE-62-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  December  29, 1999,  the  FAA 
issued  AD  99-27-15,  Amendment  39- 


11496  (65  FR  692,  January  6,  2000),  to 
require  visually  inspecting  P3B  and  Ps3 
sense  lines  and  FADEC  P3B  and  Ps3 
sensing  ports  and  fittings,  cleaning  P3B 
and  Ps3  fittings  and  sensing  ports, 
purging  the  P3B  and  Ps3  systems  of 
moisture,  and,  if  necessary,  blending  of 
high  metal,  nicks,  burrs,  or  scratches  on 
P3B  and  Ps3  fitting  threads.  That  action 
was  prompted  by  seven  reports  of  loss 
of  thrust  control  due  to  corruption  of  the 
signals  to  the  FADEC  caused  by  water 
fi«ezing  in  the  Ps3  sensing  system.  That 
condition,  if  not  corrected,  could  residt 
in  loss  of  thrust  control  due  to 
corruption  of  the  P3B  and  Ps3  signals  to 
the  FADEC,  which  if  it  occurs  in  a 
critical  phase  of  flight,  could  result  in 
loss  of  airplane  control.  Since  that  AD 
was  issued,  improved  hardware  has 
been  introduced  as  terminating  action  to 
the  visual  inspections,  cleanings, 
purging,  and  blending  of  metal.  Also, 
alternative  methods  of  compliance 
approved  for  AD  99-27-15  are 
incorporated  as  conventional  methods 
of  compliance  in  this  proposal.  Also,  the 
GE90-92B  engine  model  has  been 
removed  from  the  AD  applicability.  The 
FAA  recently  removed  the  GE90-92B 
engine  from  the  type  certificate  at  the 
request  of  GE. 

Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Alert 
Service  Bulletin  (ASB)  GE90  73-A0060, 
Revision  3,  dated  September  14,  2000, 
that  describes  procedures  for: 

•  Visually  inspecting  P3B  and  Ps3 
sense  lines  and  FADEC  sensing  ports 
and  fittings. 

•  Cleaning  P3B  and  Ps3  fittings  and 
sensor  ports,  purging  the  P3B  and  Ps3 
systems  of  moistxire. 

•  Blending  of  high  metal,  nicks, 
burrs,  or  scratches  on  Ps3  and  P3B 
fitting  threads. 

The  FAA  has  also  reviewed  and 
approved  the  technical  contents  of  GE 
Service  Bulletin  (SB)  GE90  S/B  75- 
0031.  Revision  3,  dated  March  30.  2001. 
that  describes  procedures  for  replacing 
existing  P3B  and  Ps3  lines  and  related 
brackets  and  clamping  with  redesigned 
hardware. 

Dififierehces  Between  ASB,  SB,  and 
Proposal 

This  proposal  contains  provisions  for 
initial  actions  and  GE  ASB  GE90  73- 
A0060,  Revision  3,  dated  September  14, 
2000,  assumes  that  all  operators  have 
completed  the  initial  actions  based  on 
field  reports.  If,  however,  operators  have 
already  accomplished  the  required 
initial  actions,  they  need  not  repeat 
those  actions,  but  may  proceed  directiy 
to  accomplishing  the  repetitive  actions. 


31570 


Federal  Register / Vol.  66,  No.  113 /Tuesday,  June  12,  2001  / Proposed  Rules 


or  P3B  and  Ps3  line  replacement.  Also, 
GE  SB  GE90  S/B  75-0031,  Revision  3, 
dated  March  30,  2001,  recommends  a 
hardware  installation  date  of  not  later 
than  March  31,  2001,  and  this  proposal 
requires  hardware  installation  at  the 
next  shop  visit  after  the  effective  date  of 
this  AD,  or  no  later  than  October  31, 
2001.  The  FAA  is  aware  that  almost  all 
affected  GE90  engines  have  been 
retrofitted  with  the  new  design 
hardware  and,  therefore,  has  established 
this  end  date  of  not  later  than  October 
31,  2001,  to  complete  the  retrofit 
program  before  the  colder  temperatures 
of  winter  arrive. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  proposed  AD  would 
supersede  AD  99-27-15,  to  require: 

•  Visual  inspections  for  high  metal, 
nicks,  burrs,  or  scratches  on  P3B  and 
Ps3  fitting  threads,  and,  if  necessary, 
blending  of  these. 

•  Visual  inspections  for  moisture, 
debris,  or  ice  in  P3B  and  Ps3  FADEC 
fittings,  ports,  and  open  sense  lines. 

•  Cleaning  of  P3B  and  Ps3  FADEC 
fittings  and  sensing  ports. 

•  Purging  of  any  moisture  from  the 
P3B  and  Ps3  sense  system. 

•  Replacement  of  existing  P3B  and 
Ps3  lines  and  related  brackets  and 
clamping  with  redesigned  hardware  at 
the  next  shop  visit  after  the  effective 
date  of  this  AD,  or  no  later  than  October 
31.2001. 

•  Engine  idle  leak  check  nm 
following  the  maintenance  activity  to 
confirm  there  are  no  P3B  or  Ps3  sense 
system  faults  present,  or  a  dual  signoff 
procedure  by  a  2nd  mechania 

Economic  Impact 

There  are  about  208  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  28  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  about  one  work  hour 
per  engine  to  do  the  proposed 
inspection  and  purging,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total 
proposed  AD  cost  impact  on  U.S. 
operators  for  one  inspection  is  estimated 
to  be  $1,680.  The  FAA  also  estimates 
that  it  would  take  about  four  work  hours 
per  engine  to  do  the  proposed  P3B/Ps3 
sense  line  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
The  manufacturer  has  stated  that  it  may 
provide  the  redesigned  hardware  at  no 
cost  to  operators.  Based  on  this 
information,  the  total  proposed  AD  cost 


impact  on  U.S.  o[>erators  for  sense  line 
replacement  is  estimated  to  be  $6,720. 

Regulatory  Impact 

This  proposal  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  considted 
with  state  authorities  before  publication 
of  this  proposal. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Adnoiinistrator,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11496  (65  FR 
692,  January  6,  2000)  and  by  adding  a 
new  airworthiness  directive: 

General  Electric  Company:  Docket  No.  99- 
NE-62-AD. 

Applicability:  General  Electric  Company 
(GE)  Models  GE90-76B,  -77B,  -85B,  and 
-90B  turbofan  engines.  These  engines  are 
Installed  on,  but  not  limited  to  Boeing  777 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 


repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph 
(m)  of  this  AD.  The  request  should  include 
an  assessment  of  the  effect  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  co'hdition  has  not  been 
eliminated,  the  request  should  include 
specitic  proposed  actions  to  address  it. 

Compliance:  Compliance  with  the 
requirements  of  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  loss  of  thrust  control  due  to 
corruption  of  the  P3B  and  Ps3  signals  to  the 
full  authority  digital  engine  control  (FADEC), 
which  if  it  occurs  in  a  critical  phase  of  flight, 
could  result  in  loss  of  airplane  control,  do  the 
following: 

Determination  of  Further  Action 

(a)  If  the  engine  has  been  configiu^d  as 
specified  in  one  of  the  following  service 
bulletins  (SB's),  or  has  one  of  the  following 
serial  numbers  (SN's),  no  further  action  is 
required. 

(1)  SB  GE90  S/B  75-0031,  Revision  1, 
dated  August  29,  2000. 

(2)  SB  GEgO  S/B  7S-0031.  Revision  2, 
dated  September  14,  2000. 

(3)  SB  GE90  S/B  75-0031,  Revision  3, 
dated  March  30,  2001. 

(4)  Engine  SN  is  900-326,  900-328,  900- 
332.  900-333,  900-334,  or  higher. 

Initial  Inspection,  Cleaning,  Moisture 
Purging,  and  Blending 

(b)  For  engines  that  are  not  configured  or 
listed  by  SN  as  specified  in  paragraph  (a)  of 
this  AD,  do  the  following: 

(1)  Inspect,  clean,  moisture  purge,  and  if 
necessary,  blend  any  high  metal,  nicks,  or 
burrs  on  fitting  threads,  on  one  engine 
installed  on  Boeing  777  series  aircraft,  within 
10  cycles-in-service  (CIS)  after  the  effective 
date  of  this  AD  in  accordance  with  the 
Accomplishment  Instructions,  Section  3  of 
GE  Alert  Service  Bulletin  (ASB)  No.  GE90 
73-A0060,  Revision  3,  dated  September  14, 
2000. 

(2)  Inspect,  clean,  moisture  purge,  and  if 
necessary,  blend  any  high  metal,  nicks,  or 
burrs  on  fftting  threads,  on  the  other  engine 
installed  on  the  Boeing  777  series  aircraft, 
within  20  QS  after  the  effective  date  of  this 
AD  in  accordance  with  the  Accomplishment 
Instructions,  Section  3  of  GE  ASB  No.  GEgo 
73-A0060,  Revision  3,  dated  September  14, 
2000. 

Credit  for  Previous  Inspections,  Cleaning, 
and  Moisture  Purging 

(c)  For  engines  that  have  complied  with  the 
initial  and  repetitive  inspections  of  AD  99- 
27-15,  GE  ASB  No.  GE90  73-A0060, 
Revision  1,  dated  March  1,  2000;  GE  ASB  No. 
GE90  73-A0060,  Revision  2,  dated  May  12, 
2000;  GE  ASB  No.  GE90  73-A0060.  Revision 
3,  dated  September  14,  2000;  or  with  an  FAA 
approved  alternative  method  of  compliance, 
perform  repetitive  inspections  as  specified  in 
paragraph  (d)  of  this  AD. 
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Repetitive  Inspections 

(d)  Thereafter,  inspect,  clean,  and  moisture 
purge,  and  if  necessary,  blend  any  high 
metal,  nicks,  or  burrs  on  fitting  threads  of 
each  engine  in  accordance  with  the 
Accomplishment  Instructions,  Section  3,  of 
GE  ASB  No.  GE90  73-A0060,  Revision  3, 
dated  September  14.  20O0,  within: 

(1)  30  CIS  since-last-inspection,  or, 

(2)  If  applicable,  125  CIS  since-last- 
inspection  for  one-engine-only  per  airplane. 

Replacement  Engines 

(e)  For  replacement  engines,  perform  the 
initial  inspection,  cleaning,  and  moisting 
purging,  and  if  necessary,  blend  any  high 
metal,  nicks,  or  burrs  on  fitting  threads  as 
specified  in  paragraph  (b)  of  this  AD,  except 
perform  initial  inspection  before 
accumulating  30  CIS  or  125  CIS,  depending 
on  the  existing  inspection  interval  for  the 
engine  that  was  replaced. 

Idle  Leak  Check  or  Dual  Signoff  Procedure 
Check 

(f)  After  accomplishing  the  inspection  and 
maintenance  actions  sp>ecified  in  paragraphs 
(b)  through  (e)  of  this  AD,  and  before  entry 
into  service,  do  either  of  the  following: 

(1)  Perform  an  idle  leak  check  to  confirm 
no  P3B  or  Ps3  sense  system  faults  in 
accordance  with  Accomplishment 
Instructions,  Section  3,  paragraph  (15),  of  GE 
ASB  No.  GE90  73-A0060,  Revision  3,  dated 
September  14,  2000.  or, 

(2)  Perform  a  dual  signoff  procedure  check 
to  confirm  there  are  no  loose  fittings  that 
could  cause  P3B  and  Ps3  sense  system  feults, 
in  accordance  with  Accomplishment 
Instructions,  Section  3,  paragraph  (15),  of  GE 
ASB  No.  GE90  73-A0060,  Revision  3,  dated 
September  14.  2000.  Idle  leak  checks  that 
were  performed  using  GE  ASB  No.  GE90  73- 
A0060,  dated  December  23,  1999,  and  idle 
leak  checks  or  dual  signoff  procedure  checks 
that  were  performed  using  GE  ASB  No.  GE90 
73-A0060,  Revision  1,  dated  March  1,  2000, 
or  GE  ASB  No.  GE90  73-A0060,  Revision  2, 
dated  May  12,  2000,  may  be  considered  as 
alternative  methods  of  compliance  for  this 
requirement. 

installation  of  Redesigned  Hardware 

(g)  At  the  next  engine  shop  visit  after  the 
effective  date  of  this  AD,  but  not  later  than 
October  31,  2001,  install  the  redesigned  P3B 
and  Ps3  tubes,  hoses,  clamps,  and  bracket 
assembly  in  accordance  with 
Accomplishment  Instructions,  Section  3.A. 
through  3.H.  of  GE  ASB  No.  GE90  S/B  75- 
0031,  Revision  3,  dated  March  30,  2001. 

Definition 

(h)  For  the  purposes  of  this  AD,  an  engine 
shop  visit  is  defined  as  any  time  an  engine 
has  maintenance  performed  that  involves 
separation  of  a  major  flange,  such  as  removal 
of  the  low  pressure  tiuhine  module,  or  high 
pressure  compressor  top  case  half 

Credit  for  Installation  of  Redesigned 
Hardware  - 

(i)  Hardware  installation  that  was 
performed  using  GE  ASB  No.  GE90  S/B  75- 
0031,  Revision  2,  dated  September  14,  2000; 
or  GE  ASB  No.  GE90  S/B  75-0031,  Revision 


1,  dated  August  29,  2000,  may  be  considered 
as  alternative  methods  of  compliance  for  this 
requirement. 

No  Simultaneous  Actions 

(j)  Do  not  perform  the  actions  required  by 
this  AD  concurrently  on  both  engines 
installed  on  Boeing  777  series  aircraft. 

Old  Configuration  Hardware 

(k)  After  the  effective  date  of  this  AD,  do 
not  install  any  of  the  old  configuration 
hardware  listed  in  the  following  table. 

Old  Configuration  Hardware  Not 

To  Be  iNSTAaED 


Part 

Part  No. 

PsSTube  

350-151-505-0 

Ps3  Hose  

350-184-806-0 
350-114-005-0 
649-794-573-^ 

PSBTube 

350-151-604-0 

P3B  Hose  

350-184-904-0 
350-114-105-0 
649-794-672-0 

Single  Tube  Clamp 

2151M51P107 

Double  Tube  Clamp  

Bracket  Assembly 

2151M52P102 
350-178-309-0 
350-178-311-0 

Terminating  Action 

(1)  Installation  of  redesigned  hardware  as 
specified  in  paragraph  (g)  of  this  AD 
constitutes  terminating  action  for 
requirements  of  paragraph  (d)  and  paragraph 
(e)  of  this  AD. 

Alternative  Methods  of  Compliance 

(m)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  hom  the  ECO. 

Spedal  Flight  Permits 

(n)  Special  fhght  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
June  4.  2001. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-14671  Filed  6-11-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcament 

30  CFR  Part  920 
[MO-050-FOR] 

Maryland  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  annotmcing  receipt  of 
a  proposed  amendment  to  the  Maryland 
regulatory  program  (Maryland  program) 
imder  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of  a 
revision  to  the  Maryland  statutes 
pertaining  to  the  use  of  financial 
disclosure  forms  by  the  Land 
Reclamation  Commitiee  to  satisfy  a 
required  program  amendment  at  30  CFR 
920.16(1).  The  amendment  is  intended 
to  revise  the  Maryland  program  to  be  no 
less  effective  than  the  corresponding 
Federal  regulations. 

DATES:  If  you  submit  writien  comments, 
they  must  be  received  by  4  p.m.,  E.D.T., 
Jidy  12,  2001.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  on  Jidy  9,  2001.  Requests 
to  speak  at  the  hearing  must  be  received 
by  4:00  p.m.,  E.D.T.,  on  June  27,  2001. 
ADDRESSES:  Mail  or  hand-deliver  your 
writien  comments  and  requests  to  speak 
at  the  hearing  to  Mr.  George  Rieger, 
Manager,  Oversight  and  lns{>ection 
Office,  at  the  address  listed  below.  You 
may  review  copies  of  the  Maryland 
program,  the  proposed  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  writien  comments  received  in 
response  to  this  doomient  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Manager,  Oversight  and 

Inspection  Office 
Appalachian  Regional  Coordinating 

Center 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  3  Parkway  Center, 

Pittsburgh  PA  15220 
Telephone:  (412)  937-2153 
E-mail:  grieger&osmre.gov 
Maryland  Bureau  of  Mines 
160  South  Water  Street 
Frostbuig,  Maryland  21532 
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Telephone:  (301)  689-4136 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Rieger,  Manager,  Oversight  and 

Inspection  Office,  Appalachian  Regional 

Coordinating  Center,  Telephone:  (412) 

937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland 
Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  You  can  find  background 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  conunents,  and  the 
conditions  of  approval  in  the  February 
18.  1982.  Federal  Register  (47  FR  7214). 
You  can  find  subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  at  30  CFR 
920.15  and  920.16. 

n.  Description  of  the  Proposed 
Amendment 

By  an  undated  letter  received  by  OSM 
on  May  7.  2001  (Administrative  Record 
No.  578-12),  Maryland  submitted  a 
copy  of  House  Bill  984  as  a  formal 
proposed  amendment  to  its  program. 
The  House  Bill  was  enacted  to  require 
members  of  the  Land  Reclamation 
Conunittee  to  file  a  United  States 
Department  of  Interior  State  Employee 
Statement  of  Employment  and  Financial 
Interests.  Maryland  submitted  the 
formal  amendment  to  satisfy  a  required 
amendment  at  30  CFR  920.16(1). 

Maryland  proposes  to  add  new 
paragraph  4.  to  Section  15-204  of  the 
Annotated  Code  of  the  Public  General 
Laws  of  Maryland,  Environment,  as 
follows: 

(4)  Members  of  the  Land  Reclamation 
Committee  shall  file  a  United  States 
Department  of  Interior  State  Employee 
Statement  of  Employment  and  Financial 
Interests. 

As  a  result  of  the  proposed  addition 
above,  existing  paragraph  (4)  is  re- 
niunbered  as  paragraph  (5). 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  30-day 
conunent  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
reconunendation(s).  We  may  not  be  able 


to  consider  or  include  in  the 
Administrative  Record  comments 
delivered  to  an  address  other  than  the 
one  listed  above  (see  ADDRESSES). 

Electronic  conunents:  Please  submit 
Internet  comments  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  Attn: 
SPATS  NO.  MD-050-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Appalachian  Regional  Coordinating 
Center  at  (412)  937-2153. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours  at  the 
OSM  Administrative  Record  Room  (see 
ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  rulemaking 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  wiU  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Public  Hearing:  If  you  wish  to  speak 
at  the  public  hearing,  you  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  by  4:00 
p.m.,  E.D.T.  on  June  27,  2001.  The 
location  and  time  of  the  hearing  will  be 
arranged  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportimity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  testifies  at  a 
public  hearing  provide  us  with  a  vmtten 
copy  of  his  or  her  testimony.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
speak  have  been  heard.  If  you  are  in  the 
audience  and  have  not  been  scheduled 
to  speak  and  wish  to  do  so,  will  be 
allowed  to  speak  after  those  who  have 
been  scheduled.  We  will  end  the 
hearing  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 


attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting:  If  only  one  person 
requests  an  opportunity  to  speak  at  a 
hearing,  a  public  meeting,  rather  than  a ' 
public  hearing,  may  be  held.  If  you  wish 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment,  you 
may  request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  siunmary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  state  programs  contain  niles  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  state  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  state,  not  by 
OSM.  Under  sections  503  and  505  of 
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SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15,  and 
732.1 7(h)(10),  decisions  on  proposed 
state  regulatory  programs  and  program 
amendments  submitted  by  the  states 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  state  regulatory  program 
provision  does  not  constitute  a  major 
federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  4332(2)(C)).  A  determination  has 
been  made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  luider  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  econonuc  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 


local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  state  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates   ' 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  May  22,  2001. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  01-14713  Filed  6-11-01;  8:45  am] 
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EF4VIR0NMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MN68-01b;  FRL-6991-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  for  Dakota  County,  Minnesota, 
for  the  control  of  emissions  of  sulfur 
dioxide  (SO2)  in  the  Pine  Bend  Area  of 
Rosemount.  The  site-specific  SIP 
revision  for  Koch  Petroleum  Group,  LP 
(Koch)  was  submitted  by  the  Minnesota 
Pollution  Control  Agency  on  December 
20,  2000,  and  is  approvable  because  it 
satisfies  the  requirements  of  the  Clean 
Air  Act.  Specifically,  EPA  is  proposing 
to  approve  into  the  SO2  SIP  Amendment 
No.  4  to  the  Administrative  Order  for 
Koch.  In  the  final  rules  section  of  this 
Federal  Register,  we  are  approving  the 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal,  because  we 
view  this  as  a  noncontroversial  revision 
amendment  and  anticipate  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 


rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  we 
receive  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  July  12,  2001. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Canton  T.  Nash.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA  Region 
5,  77  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Christos  Panos,  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)  353-8328. 

SUPPLEMENTARY  INFORMATKM:  For 
additional  information,  see  the  Direct 
Final  rule  dociunent  which  is  located  in 
the  Rules  section  of  this  Federal 
Register.  Copies  of  the  request  and  the 
EPA's  analysis  are  available  for 
inspection  at  the  above  address.  (Please 
telephone  Christos  Panos  at  (312)  353- 
8328  before  visiting  the  Region  5 
Office.) 

Dated:  May  8,  2001. 
Norman  Niedei^gang, 
Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  01-14615  Filed  6-11-01;  8:45  am) 
BiLLMQ  cooe  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIP  NO.  MT-001-0034b,  MT-001-0035b; 
FRL-6991-21 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Emergency  Episode 
Avoidance  Plan  and  Cascade  County 
Open  Burning  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  take 
direct  final  action  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Montana  on 
February  9,  2001.  This  submittal  revises 
the  State's  Emergency  Episode 
Avoidance  Plan  and  Cascade  County's 
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Local  Regulation  Chapter  7,  Open 
Burning.  In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  SIP  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  preamble  to  the  direct  final 
rule.  If  EPA  receives  no  adverse 
conunents,  EPA  will  not  take  further 
action  on  this  proposed  rule.  If  EPA 
receives  adverse  comments.  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  conunent 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  July  12,  2001. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richcud  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program,  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Montana 
Department  of  Environmental  Quality, 
Air  and  Waste  Management  Bureau, 
1520  E.  6th  Avenue,  Helena.  Montana 
59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ostrand,  EPA,  Region  8,  (303) 
312-6437. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  May  22.  2001. 
Patricia  D.  Hull, 

Acting  Regional  Administrator,  Region  8. 
(FR  Doc.  01-14613  Filed  6-11-01;  8:45  am) 

BHJJNGCOOE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[INI  33-1  b;  FRL-6990-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  IN 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  revisions  to  particulate  matter 
(PM)  regulations  for  Rolls-Royce  Allison 
(Rolls-Royce),  formerly  Allison  Engine 
Company.  This  facility  is  located  in 
Marion  County,  Indiana.  The  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  the 
revised  regulations  on  August  31,  2000 
as  a  requested  amendment  to  its  State 
Implementation  Plan  (SIP).  The 
revisions  consist  of  a  name  change  for 
the  company  and  the  addition  of  a 
provision  that  allows  the  facility  to  use 
landfill  gas  as  an  alternate  fuel.  These 
requested  SIP  revisions  do  not  change 
Rolls-Royce's  emissions  limits. 
DATES:  The  EPA  must  receive  written 
comments  on  this  proposed  rule  by  July 
12,2001. 

ADDRESSES:  You  should  mail  written 
comments  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

You  may  inspect  copies  of  Indiana's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  Telephone 
Number:  (312)  886-6524,  E-Mail 
Address:  rau.matthew@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

L  What  actions  are  EPA  taking  today? 

Q.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 

direct  final  rule? 

/.  What  Actions  Are  EPA  Taking  Today? 

The  EPA  is  proposing  to  approve 
revisions  to  the  particulate  matter 


regulations  for  Rolls-Royce  Allison  in 
Marion  County,  Indiana.  IDEM 
submitted  the  revised  regulation  on 
August  31,  2000  as  amendments  to  its 
SIP. 

The  revisions  are  a  name  change  for 
the  company  and  the  addition  of  landfill 
gas  as  an  alternate  fuel.  These  SIP 
revisions  result  in  no  increase  of 
particulate  matter  emissions. 

//.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  May  9,  2001. 
Norman  Neidergang, 

A(  ing  Regional  Administrator,  Region  5. ' 
|FR  Doc.  01-14611  Filed  6-11-01;  8:45  am] 

BHXING  CODE  6S60-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH140-1b;  FRL-6992-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  OH 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  sulfur  dioxide 
(SO2)  emissions  regulations  for  the 
Lubrizol  Corporation  (Lubrizol)  in  Lake 
County,  Ohio.  The  Ohio  Environmental 
Protection  Agency  (Ohio  EPA) 
submitted  Director's  Final  Findings  and 
Orders  (Orders)  for  the  Lubrizol  facility 
on  November  9,  2000.  These  Orders  are 
revisions  to  the  Ohio  State 
Implementation  Plan  (SIP).  The 
revisions  are  the  adjustment  of  six  short- 
term  emissions  limits,  the  addition  of  an 
annual  emissions  limit,  and  the  addition 
of  a  continuous  emission  rate 
monitoring  system  (CERMS) 
requirement  for  the  facility.  Three  short- 
term  emissions  limits  are  relaxed  and 
three  short-term  are  tightened.  There  is 
no  increase  in  the  total  potential  short- 
term  SO2  emissions. 
DATES:  The  EPA  must  receive  written 
comments  on  this  proposed  rule  by  July 
12,2001. 

ADDRESSES:  You  should  mail  written 
conunents  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
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You  may  inspect  copies  of  Ohio's 
submittal  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Rau,  Environmental  Engineer, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone 
Number:  (312)  886-6524,  E-Mail 
Address:  rau.matthew@epa.gov.  - 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  actions  are  EPA  taking  today? 

n.  Where  can  I  find  more  information  about 

this  proposal  and  the  corresponding 

direct  final  rule? 

I.  What  Actions  Are  EPA  Taking 
Today? 

The  EPA  is  proposing  to  approve 
revisions  to  sulfur  dioxide  emissions 
limits  for  the  Lubrizol  Corporation 
facility  in  Lake  Coimty,  Ohio.  Ohio  EPA 
submitted  the  revised  regulations  on 
November  9,  2000  as  an  amendment  to 
its  SIP.  These  revisions  are  the 
adjustment  of  six  short-term  limits 
(three  relaxed  and  three  tightened),  the 
addition  of  an  annual  limit,  and  the 
requirement  of  a  continuous  emission 
rate  monitoring  system  (CERMS). 

n.  Where  Can  I  Find  More  Information 
About  This  Proposal  and  the 
Corresponding  Direct  Final  Rule? 

For  additional  information  see  the 
direct  final  rule  published  in  the  rules 
section  of  this  Federal  Register. 

Dated:  May  18,  2001. 
David  A.  Ullrich, 

Acting  Regional  Administrator,  Region  5. 
IFR  Doc.  01-14609  Filed  6-1 1-Oli  8:45  am] 

BIUJNG  CODE  6S6&-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0280b;  FRL-6991-5] 

Revisions  to  the  California  State 
Implementation  Plan,  Monterey  Bay 
Unified  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
a  revision  to  the  Monterey  Bay  Unified 
Air  Pollution  Control  District 
(MBUAPCD)  portion  of  the  California 
State  Implementation  Plan  (SIP).  This 
revision  concerns  the  control  of 
emissions  of  Oxides  of  Nitrogen  (Nox) 
and  sulfur  compounds.  We  are 
proposing  to  approve  a  local  rule  to 
regulate  these  emissions  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act). 

DATE:  Any  comments  on  this  proposal 
must  arrive  by  July  12,  2001. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  diuing  normal 
business  hoius.  You  may  also  see  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Soiut:e  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  Rule  Development, 
24580  Silver  Cloud  Ct.,  Monterey,  CA 
93940-6536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office 
(Air-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  744-1197. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rule:  MBUAPCD  404,  Sulhu- 
Compounds  and  Nitrogen  Oxides.  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving  this 
local  rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  this 
SIP  revision  is  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  conunenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  fiulher 
information,  please  see  the  direct  final 
action. 

Dated:  May  8,  2001. 
Jane  Diamond, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  01-14607  Filed  6-11-01;  8:45  am] 
BIUJNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[NC-T5-2001-01:  FRL-6996-1] 

Clean  Air  Act  Proposed  Full  Approval 
Of  Operating  Permit  Programs;  North 
Carolina,  Mecklenburg  County,  and 
Western  North  Carolina 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  full  approval. 

summary:  EPA  proposes  to  fully 
approve  the  operating  permit  programs 
of  the  North  Carolina  Department  of 
Environment  and  Natural  Resources,  the 
Mecklenburg  Coimty  Department  of 
Environmental  Protection,  and  the 
Western  North  Carolina  Regional  Air 
Quality  Agency.  These  programs  were 
submitted  in  response  to  the  directive  in 
the  1990  Clean  Air  Act  (CAA) 
Amendments  that  permitting  authorities 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  ^1 
major  stationary  sources  and  to  certain 
other  sources  within  the  permitting 
authorities'  jurisdiction.  On  November 
15,  1995,  EPA  granted  interim  approval 
to  the  North  Carolina,  Mecklenburg 
County,  and  Western  North  Carolina 
operating  permit  programs  (60  FR 
57357).  These  agencies  have  revised 
their  programs  to  satisfy  the  conditions 
of  the  interim  approval  and  this  action 
proposes  approval  of  those  revisions 
and  other  program  changes  made  since 
the  interim  approval  was  granted. 
DATES:  Comments  on  the  program 
revisions  discussed  in  this  proposed 
action  must  be  received  in  writing  by 
July  12,  2001. 

ADDRESSES:  Written  comments  on  the 
program  revisions  discussed  in  this 
action  should  be  addressed  to  Ms.  Kim 
Pierce,  Regional  Title  V  Program 
Manager,  Air  &  Radiation  Technology 
Branch,  EPA.  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-8909.  Copies  of 
the  North  Carolina.  Mecklenburg 
County,  and  Western  North  Carolina 
submittals  and  other  supporting 
dociunentation  used  in  developing  the 
proposed  full  approval  are  available  for 
inspection  during  normal  business 
hours  at  EPA,  Air  &  Radiation 
Technology  Branch,  61  Forsyth  Street, 
SW,  Atlanta,  Georgia  30303-8909. 
FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Pierce,  EPA  Region  4,  at  (404)  562-9124 
or  pierce.kimdepa.gov/. 
SUPPLEMENTARY  INFORMATION:  This 
section  provides  additional  information 
by  addressing  the  following  questions: 

What  is  the  operating  permit  program? 
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What  is  being  addressed  in  this  document? 
What  are  the  program  changes  that  EPA 

proposes  to  approve? 
What  is  involved  in  this  proposed  action? 

What  Is  the  Operatmg  Permit  Program? 

Title  V  of  the  CAA  Amendments  of 
1990  required  all  state  and  local 
permitting  authorities  to  develop 
operating  permit  programs  that  met 
certain  federal  criteria.  In  implementing 
the  title  V  operating  permit  programs, 
the  permitting  authorities  require 
certain  sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  The  focus 
of  the  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
soiuce  a  permit  that  consolidates  all  of 
the  applicable  CAA  rAjuirements  into  a 
federally  enforceable  document.  By 
consolidating  all  of  the  applicable 
requirements  for  a  fecility,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  the  title  V 
program  include:  "major"  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
operating  permits.  Examples  of  major 
soiuces  include  those  that  have  the 
potential  to  emit  100  tons  per  year  or 
more  of  volatile  organic  compoimds 
(VOCs),  carbon  monoxide,  lead,  sulfur 
dioxide,  nitrogen  oxides  (NOx).  or 
particulate  matter  (PMio);  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (specifically 
_  listed  under  the  CAA);  or  those  that 
emit  25  tons  per  year  or  more  of  a 
combination  of  hazardous  air  pollutants 
(HAPs).  In  areas  that  are  not  meeting  the 
National  Ambient  Air  Quality  Standards 
for  ozone,  carbon  monoxide,  or 
particulate  matter,  major  sources  are 
defined  by  the  gravity  of  the 
nonattainment  classification.  For 
example.  In  ozone  nonattaiiunent  areas 
classified  cis  "serious,"  major  sources 
include  those  with  the  potential  of 
emitting  50  tons  per  year  or  more  of 
VOCs  or  NOx. 

What  Is  Being  Addressed  in  This 
Document? 

Where  a  title  V  operating  permit 
program  substantially,  but  not  fully,  met 
the  criteria  outlined  in  the 
implementing  regulations  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70,  EPA  granted  interim  approval 
contingent  on  the  state  revising  its 


program  to  correct  the  deficiencies. 
Because  the  North  Carolina, 
Mecklenburg  County,  and  Western 
North  Carolina  programs  substantially, 
but  not  fully,  met  the  requirements  of 
part  70,  EPA  granted  interim  approval  to 
these  programs  in  a  rulemaking  (60  FR 
57357)  published  on  November  15, 
1995.  The  interim  approval  notice 
described  the  conditions  that  had  to  be 
met  in  order  for  the  North  Carolina, 
Mecklenburg  County,  and  Western 
North  Carolina  programs  to  receive  full 
approval.  North  Carolina  submitted 
eight  revisions  to  its  interimly  approved 
operating  permit  program;  these 
revisions  were  dated  March  23, 1995, 
August  16, 1996,  March  19.  1997,  July 
29,  1998.  November  15, 1999,  January 
21,  2000,  Jime  14,  2000,  and  August  28, 
2000.  Mecklenburg  County,  which 
adopts  the  State's  rules,  submitted  five 
revisions  to  its  interimly  approved 
program:  these  revisions  were  dated 
October  11,  1999,  November  2,  1999, 
December  8, 1999,  December  28.  1999, 
and  July  26.  2000.  Western  North 
Carolina,  which  also  adopts  the  State's 
rules,  submitted  five  revisions  to  its 
interimly  approved  program;  these 
revisions  were  dated  January  23, 1997, 
September  29, 1999,  November  10. 

1999,  January  5,  2000,  and  August  17, 

2000.  This  dociunent  describes  changes 
that  have  been  made  to  the  North 
Carolina.  Mecklenburg  Coimty,  and 
Western  North  Carolina  operating 
permit  programs  since  interim  approval 
was  granted. 

What  Are  the  Program  Changes  That 
EPA  Proposes  To  Approve? 

Full  approval  of  the  North  Carolina, 
Mecklenbiug  County,  and  Western 
North  Carolina  title  V  operating  permit 
programs  was  made  contingent  upon  the 
following  rule  changes,  as  stipulated  in 
EPA's  November  15, 1995  rulemaking: 

(1)  Revise  Rule  15A  NCAC  2Q.0507 
(and  the  corresponding  local 
regulations)  to  require  the  inclusion  of 
all  fugitive  emissions  in  permit 
applications,  in  accordance  with  40  CFR 
70.3(d).  North  Carolina  revised  Rule 
15A  NCAC  2Q.0507(b)  to  specify  that 
applications  include  all  the  information 
described  in  40  CFR  70.3(d);  the  state- 
effective  rule  change  was  submitted  to 
EPA  on  March  19,  1997.  Mecklenburg 
County  adopted  the  state-effective  rule 
change  and  submitted  documentation  of 
the  adoption  to  EPA  on  December  8, 
1999.  Western  North  Carolina  also 
adopted  the  state-effective  rule  change 
and  submitted  documentation  of  the 
adoption  to  EPA  on  January  23.  1997. 

(2)  Revise  Rule  15A  NCAC  2Q.0502(c) 
(and  the  corresponding  local 
regulations)  to  ensure  that  research  and 


development  facilities  which  are 
collocated  with  manufactiuing  facilities 
and  which  are  under  common  control 
and  belonging  to  a  single  major 
industrial  grouping  will  be  considered 
as  the  same  facility  for  determining  title 
V  applicability.  North  Carolina 
responded  by  removing  Rule  15A  NCAC 
2Q.0502(c)  from  its  relations;  the 
state-effective  regulatory  changes  were 
submitted  to  EPA  on  January  21,  2000 
and  August  28,  2000.  Mecklenbiug 
Coimty  adopted  the  State's  rule  changes 
and  submitted  dociunentation  to  EPA  of 
the  adoption  on  December  28, 1999. 
Western  North  Carolina  also  adopted 
the  State's  rule  changes  and  submitted 
dociunentation  of  the  adoption  to  EPA 
on  January  5,  2000  and  August  17,  2000. 

(3)  Revise  Rule  15A  NCAC 
2Q.0102(b)(2)(B)  (and  the  corresponding 
local  regulations)  to  adjust  the 
insignificant  emission  threshold  levels 
downward  from  potential  emissions  of 
40  tons  per  year  (tpy)  to  five  tpy  for 
criteria  pollutants  and  1000  pounds  per 
year  for  HAPs,  and  to  provide  that  the 
activities  listed  in  Rule  15A  NCAC 
2Q.0102(b)(2)(F)  are  subject  to  these 
caps.  In  addition,  EPA  notified  North 
Carolina,  Mecklenbiug  County,  and 
Western  North  Carolina  on  July  15. 
1996,  of  another  deficiency  in  the 
insignificant  activities  provisions  that 
came  to  light  as  a  result  of  the  court 
decision  in  Western  States  Petroleum 
Association  (WSPA)  v.  EPA.  87  F.3d  280 
(D.C.  Cir.  1996);  Rule  15A  NCAC 
2Q.0102(a)  (and  the  corresponding  local 
regulations)  had  inadvertently  been 
approved  without  identifying  the 
exemption  of  insignificant  activities 
from  permit  requirements  as  a  program 
deficiency.  In  the  Federal  Register 
dociunent  granting  final  interim 
approval  to  the  Alaska  operating  permit 
program  (61  FR  64466,  December  5, 
1996),  EPA  acknowledged  that  its 
approval  of  the  insignificant  activities 
provisions  in  the  North  Carolina 
programs  may  have  been  inconsistent 
with  the  WSPA  decision.  Further  review 
revealed  this  to  be  true,  which 
prompted  EPA  to  follow  up  its  July  1996 
letter  to  the  North  Carolina  agencies 
with  a  formal  notification  letter,  dated 
August  14, 1999,  that  a  Notice  of 
Deficiency  would  be  published  in  the 
Federal  Register  if  the  State  and  local 
agencies  did  not  address  the 
deficiencies. 

North  Carolina  addressed  the 
deficiencies  in  its  insignificant  activities 
provisions  by  removing  Rule  15A  NCAC 
2Q.0102  from  its  operating  permit 
program  and  revising  Rule  15A  NCAC 
2Q.0503  to  define  two  categories  of 
insignificant  activities:  "insignificant 
activities  because  of  category"  and 


II 
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"insignificant  activities  because  of  size 
or  production  rate."  The  activities  listed 
in  the  first  category,  are  identical  to  the 
insignificant  activities  identified  by  EPA 
in  40  CFR  71.5{c)(ll){i)  except  for  the 
addition  of  new  residential  wood 
heaters  subject  to  40  CFR  part  60, 
subpart  AAA,  which  are  exempt  from 
permit  requirements  (see  40  CFR 
70.3(b){4)(i)). 

The  second  category,  "insignificant 
activities  because  of  size  or  production 
rate,"  is  defined  as  "any  activity  whose 
emissions  would  not  violate  any 
applicable  emissions  standard  and 
whose  potential  emission  of  particulate, 
sulfur  dioxide,  nitrogen  oxides,  volatile 
organic  compounds,  and  carbon 
monoxide  before  air  pollution  control 
devices,  i.e.,  potential  uncontrolled 
emissions,  are  each  no  more  than  five 
tons  per  year  and  whose  potential 
emissions  of  hazardous  air  pollutants 
before  air  pollution  control  devices  are 
each  below  1000  pounds  per  year."  The 
State  also  made  the  following  rule 
changes:  (a)  Revised  Rule  15A  NCAC 
2Q.0508{f)(3)  to  remove  the  exemption 
from  monitoring,  recordkeeping,  and 

I  reporting  requirements  for  insignificant 
activities;  (b)  revised  Rule  15A  NCAC 
2Q.0508(z)  to  eliminate  the  exemption 
from  permitting  for  sources  that  have  no 
applicable  requirements;  and  (c)  revised 
Rule  15A  NCAC  2Q.0508(aa)  to  require 
the  inclusion  of  insignificant  activities 
in  permits.  State-effective  rule  changes 
that  satisfy  federal  requirements  were 
submitted  to  EPA  on  January  21,  2000 
and  August  28,  2000.  Mecklenburg 
County  adopted  the  State's  rule  changes 
and  submitted  documentation  of  the 

*  adoption  to  EPA  on  July  26,  2000. 
Western  North  Carolina  also  adopted 
the  State's  rule-changes  and  submitted 
documentation  of  the  adoption  to  EPA 
on  January  5,  2000  and  August  17,  2000. 
(4)  Revise  Rule  15A  NCAC  2Q.0514(a) 
to  clarify  that:  (a)  Administrative  permit 
amendments  may  be  used  to  change  test 
dates  or  construction  dates  only  as  long 
as  no  applicable  requirements  are 
violated  in  the  process,  and  (b)  an 
administrative  permit  amendment  may 
be  used  to  move  terms  and  conditions 
from  the  state-enforceable  portion  of  the 
permit  to  the  state-and  federal- 
enforceable  portion  of  the  permit 
provided  that  the  term  being  moved  is 
a  requirement  which  has  become 
federally  enforceable  through  sections 
110,  111,  112,  or  other  parts  of  the  CAA. 
North  Carolina  added  language  to  Rule 
15A  NCAC  2Q.0514(a)(4)  stipulating 
that  changes  in  test  dates  or 
construction  dates  qualify  as 
administrative  permit  amendments 
"provided  that  no  applicable 
requirements  are  violated  by  the  change 


in  test  dates  or  construction  dates." 
North  Carolina  also  added  language  to 
Rule  15A  NCAC  2Qj0514(a)(5) 
stipulating  that  administrative  permit 
amendments  may  be  used  to  move  terms 
and  conditions  from  the  state- 
enforceable  portion  of  the  permit  to  the 
state-and-federal  enforceable  portion  of 
the  permit  "provided  that  terms  and 
conditions  being  moved  have  become 
federally  enforceable  through  section 
110,  111.  or  112  or  other  parts  of  the 
federal  Clean  Air  Act."  The  state- 
effective  rule  changes  were  submitted  to 
EPA  on  March  19,  1997.  Mecklenburg 
County  adopted  the  State's  rule  changes 
and  submitted  documentation  to  EPA  of 
the  adoption  on  October  11, 1999. 
Western  North  Carolina  also  adopted 
the  State's  rule  changes  and  submitted 
documentation  of  the  adoption  to  EPA 
on  January  23. 1997. 

(5)  Revise  Rule  15A  NCAC  2Q.0515(f) 
to  stipulate  that  a  permit  shield  may  not 
be  granted  for  a  minor  permit 
modification.  North  Carolina  responded 
by  deleting  the  language  in  Rules  15A 
NCAC  2Q.051 2(a)(5)  and  15A  NCAC 
2Q.0515(g)  (previously  Rule  15A  NCAC 
2Q.05 15(f))  that  allowed  permit  shields 
for  minor  permit  modifications.  The 
state-effective  rule  changes  were 
submitted  to  EPA  on  March  19, 1997. 
Mecklenburg  County  adopted  the  State's 
rule  changes  and  submitted 
documentation  to  EPA  of  the  adoption 
on  October  11,  1999.  Western  North 
Carolina  also  adopted  the  State's  rule 
changes  and  submitted  documentation 
of  the  adoption  to  EPA  on  January  23, 
1997. 

(6)  Revise  Rule  15A  NCAC  2Q.0515(d) 
to  specify  that  in  the  event  an  applicant 
submits  a  single  minor  permit 
modification  which  exceeds  the 
emissions  thresholds  listed  in  Rule  15 A 
NCAC  2Q.05 15(c),  the  minor  permit 
modification  must  be  processed  within 
90  days  after  receiving  the  application 
or  15  days  after  the  end  of  EPA's  45-day 
review  period,  whichever  is  later.  North 
Carolina  responded  by  adding  a  new 
Rule  15A  NCAC  2Q.0515(d)  to  satisfy 
this  part  70  requirement  and  submitted 
the  state-effective  rule  change  to  EPA  on 
March  19, 1997.  Mecklenburg  County 
adopted  the  State's  rule  change  and 
submitted  documentation  to  EPA  of  the 
adoption  on  October  11, 1999.  Western 
North  Carolina  also  adopted  the  State's 
rule  change  and  submitted 
documentation  of  the  adoption  to  EPA 
on  January  23,  1997. 

(7)  Revise  Rule  15A  NCAC  2Q.0517(b) 
to  provide  that:  (a)  An  operating  permit 
shall  be  reopened  and  reissued  within 
18  months  after  a  newly  applicable 
requirement  is  promulgated;  and  (b)  no 
reopening  is  required  if  the  effective 


date  of  the  newly  applicable 
requirement  is  after  the  expiration  of  the 
permit,  unless  the  term  of  the  permit 
was  extended  based  on  the  fact  that  it 
had  not  been  renewed  prior  to  its 
expiration.  North  Carolina  revised  Rule 
15A  NCAC  2Q.05 17(b)  to  require  the 
completion  of  permit  reopenings  within 
18  months  after  newly  applicable 
requirements  are  promulgated.  The  rule 
was  also  revised  to  state  that  "(n]o 
reopening  is  required  if  the  effective 
date  of  the  requirement  is  after  the 
expiration  of  the  permit  term  unless  the 
term  of  the  permit  was  extended 
pursuant  to  Rule  .0513(c)..."  The  state- 
effective  rule  changes  were  submitted  to 
EPA  on  March  19,  1997.  Mecklenburg 
County  adopted  the  State's  rule  changes 
and  submitted  documentation  to  EPA  of 
the  adoption  on  October  11, 1999. 
Western  North  Carolina  also  adopted 
the  State's  rule  changes  and  submitted 
documentation  of  the  adoption  to  EPA 
on  January  23, 1997. 

(8)  Revise  Rule  15A  NCAC  2Q.0518(f) 
to  remove  the  condition  "subject  to 
adjudication"  from  the  requirement  to 
take  action  on  a  complete  permit 
application.  North  Carolina  deleted  Rule 
15A  NCAC  2Q.0518(f)  and  submitted 
the  state-effective  rule  revision  to  EPA 
on  March  23, 1995.  Mecklenburg 
County  adopted  the  State's  rule  change 
and  submitted  documentation  to  EPA  of 
the  adoption  on  December  8,  1999. 
Western  North  Carolina  also  adopted . 
the  State's  rule  change  and  submitted 
documentation  of  the  adoption  to  EPA 
on  January  23, 1997. 

North  Carolina  made  several 
additional  program  changes  after  EPA 
granted  interim  approval  on  November 
15,  1995.  The  operating  permit 
application  processing  schedule  in  Rule 
15A  NCAC  2Q.0507(f)  was  deleted  and 
replaced  with  a  new  application 
processing  schedule  in  Rule  15A  NCAC 
2Q.0525.  The  new  schedule  established 
time  frames  for  the  State  to  complete 
various  aspects  of  permit  issuance, 
including  acknowledging  receipt  of  the 
application,  the  completeness  check,  the 
technical  review,  mailing  the  public 
notice,  and  holding  a  public  hearing  if 
one  is  requested.  Rule  15A  NCAC 
2Q.0525  was  initially  submitted  to  EPA 
on  March  23, 1995  and  then  the  State 
amended  it  to  ensure  that  final  action  on 
permit  applications  would  be  taken 
within  18  months  of  being  deemed  - 
complete,  as  stipulated  in  40  CFR 
70.7(a)(2).  The  amended  rule  was 
submitted  to  EPA  on  July  29, 1998. 
Mecklenburg  County  adopted  the  State's 
rule  changes  and  submitted 
documentation  to  EPA  of  the  adoption 
on  October  11, 1999.  Western  North 
Carolina  also  adopted  the  State's  rule 
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change  and  submitted  documentation  of 
the  adoption  to  EPA  on  January  5,  2000. 

The  State  also  revised  the  permit 
content  provisions  in  Rule  15 A  NCAC 
2Q.0508(g)  to  further  delineate  the 
requirements  for  facilities  subject  to  the 
Risk  Management  Program  in  section 
112(r)  of  the  CAA.  The  revised  rule  was 
submitted  to  EPA  on  January  21,  2000. 
Mecklenburg  County  did  not  adopt  this 
rule  revision,  but  Western  North 
Carolina  did  adopt  the  revision  and 
submitted  docimientation  to  EPA  on 
November  10,  1999. 

Pursuant  to  40  CFR  70.9(c),  the  State, 
Mecklenburg  County,  and  Western 
North  Carolina  submitted  fee  program 
updates  demonstrating  that  their  title  V 
programs  are  adequately  funded  by 
operating  permit  fees.  These  updates 
were  submitted  on  November  15,  1999, 
November  2, 1999,  and  September  29. 
1999,  respectively.  The  State  also 
submitted  a  Title  V  Air  Quality  Permit 
Program  Accountability  Report  on  Jime 
14,  2000  showing  the  aggregate  fee 
payments  collected  from  title  V  sources 
and  a  siunmary  of  the  reasonable  direct 
and  indirect  expenditures  required  to 
develop  and  administer  the  title  V 
program.  Rule  15A  NCAC  2Q.0206{f) 
requires  the  State  to  prepare  an  annual 
accoimtability  report  and  make  it 
publicly  available. 

What  Is  Involved  in  This  Proposed 
Action? 

North  Carolina,  Mecklenburg  Coimty, 
and  V  'estem  North  Carolina  have 
fulfiPed  the  conditions  of  the  interim 
approval  granted  on  November  15, 1995, 
and  EPA  proposes  full  approval  of  their 
title  V  operating  permit  programs.  EPA 
also  proposes  approval  of  other  program 
changes  made  since  the  interim 
approval  was  granted.  The  regulations 
in  North  Carolina's  federally  approved 
title  V  program  include  Rules  15A 
NCAC  2Q.0201  through  2Q.0206  (fees). 
2Q.0401  and  2Q.0402  (add  rain),  and 
2Q.0501  through  2Q.0525  (title  V 
permitting  procedures).  Mecklenburg 
Coxmty's  title  V  program  includes 
Mecklenburg  Coimty  Air  Pollution 
Control  Ordinance  (MAPCO) 
Regulations  1.5231  (fees),  1.5302 
through  1.5304  (enforcement),  1.5401 
and  1.5402  (acid  rain),  and  1.5501 
through  1.5525  (title  V  permitting 
proceditfes).  Western  North  Carolina's 
title  V  program  includes  Western  North 
Carolina  Regional  Air  Quality  Agency 
(WNCRAQA)  Code  Chapter  17  .0200 
(fees),  .0400  (acid  rain),  and  .0501 
through  .0525  (title  V  permitting 
procedures). 


Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  requests  comments  on  the 
program  revisions  discussed  in  this 
proposed  action.  Copies  of  the  North 
Carolina,  Mecklenburg  County,  and 
Western  North  Carolina  submittals  and 
other  supporting  docimientation  used  in 
developing  the  proposed  full  approval 
are  contained  in  docket  files  maintained 
at  the  EPA  Region  4  office.  The  docket 
is  an  organized  and  complete  file  of  all 
the  information  submitted  to,  or 
otherwise  considered  by,  EPA  in  the 
development  of  this  proposed  full 
approval.  The  primary  purposes  of  the 
docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
docimients  so  that  they  can  effectively 
participate  in  the  approval  process,  and 
(2)  to  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  in  writing  by  July 
12,  2001. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

C.  Executive  Order  12988 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15, 1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reductibn 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

D.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 


preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

E.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly 
affects  or  uniquely  affects  the 
communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
govenunents,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  H'A  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
siunmary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  r\ile. 

F.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
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regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  federal 
govenunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  unless  the  Agency 
consults  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

Tnis  final  rule  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus,  the  requirements  of  section  6  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

G.  Regulatory  Flexibility  Act  (RFA) 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  part  70  approvals  under 
section  502  of  the  CAA  do  not  create 
any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
this  approval  does  not  create  any  new 
requirements,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Moreover,  due  to  the  natiue  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  federal 
inquiry  into  the  economic 


reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds.  [See 
Union  Electric  Co..  v.  U.S.  EPA.  427 
U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2).l 

H.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  luiiquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
csumot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiut  of  Appeals  for  the  appropriate 


circuit  by  August  13,  2001.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA.) 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  appUcable 
law  or  otherwise  impractical. 

In  reviewing  operating  permit 
programs,  EPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  CAA.  In  this  context,  in 
the  absence  of  a  prior  existing 
requirement  for  die  state  to  use  VCS, 
EPA  has  no  authority  to  disapprove  an 
operating  permit  program  for  failure  to 
use  VCS.  It  would  thus  be  inconsistent 
with  applicable  law  for  EPA,  when  it 
reviews  an  operating  permit  program,  to 
use  VCS  in  place  of  an  operating  permit 
program  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  NTTAA 
do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  lune  4,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  01-14769  Filed  6-11-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6963-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACnON:  Notice  of  intent  to  delete 

Schuylkill  Metals  Corporation  Site  from 

the  National  Priorities  List:  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  4  announces  its 
intent  to  delete  the  Schuylkill  Metals 
Corporation  Site  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comment  on  this  proposed  action.  The 
NPL  constitutes  appendix  B  to  40  CFR 
part  300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  piusuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Florida 
Department  of  Environmental  Protection 
(FDEP)  have  determined  that  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and  therefore, 
further  response  measures  pursuant  to 
CERCLA  are  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before:  July  12, 
2001. 

ADDRESSES:  Comments  may  be  mailed 
to:  Richard  D.  Green,  Director,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  61  Forsyth 
Street  SW.,  Atlanta,  Georgia  30303- 
8960. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  4 
public  docket,  which  is  available  for 
viewing  at  the  Schuylkill  Metals 
Corporation  Site  information 
repositories  at  two  locations.  Locations, 
contacts,  phone  numbers  and  viewing 
hours  are: 

U.S.  EPA  Record  Center,  attn:  Ms. 
Debbie  Jourdan,  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960,  Phone: 
(404)  562-8862,  Hours:  8  a.m.  to  4 
p.m.,  Monday  through  Friday  By 
Appointment  Only 

Bruton  Memorial  Library,  302 
McLendon  Street,  Plant  City,  Florida 
33566-3299.  Phone:  (813)  757-9215, 
Hours:  9  a.m.  to  9  p.m.,  Monday 
through  Thursday  9  a.m.  to  6  p.m.. 


Friday,  10  a.m.  to  6  p.m.,  Saturday, 

closed,  Sunday 
FOR  FURTHER  INFORMATION  CONTACT:  Galo 
Jackson,  U.S.  EPA  Region  4,  Mail  Code: 
WD-SSMB,  Atlanta  Federal  Center,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960,  (404)  562-8937. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  DeieUon  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

L  Introduction 

The  EPA  Region  4  annoimces  its 
intent  to  delete  the  Schuylkill  Metals 
Corporation  Site,  Plant  City,  Florida, 
from  the  NPL,  which  constitutes 
appendix  B  of  the  NCP,  40  CFR  part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  on  the 
NPL  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment.  Sites  on  the  NPL  may  be 
the  subject  of  remedial  actions  financed 
by  the  Hazardous  Substance  Superfund 
Trust  Fimd  (Fund).  Pursuant  to 
§  300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 

EPA  proposes  to  delete  the  Schuylkill 
Metals  Corporation  Site,  located  at  402 
South  Woodrow  Wilson  Street  in  Plant 
City,  Hillsborough  County.  Florida  from 
the  NPL. 

EPA  will  accept  comments 
concerning  this  Site  for  thirty  days  after 
publication  of  this  doctiment  in  the 
Federal  Register. 

Section  II  of  this  dociunent  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rv  discusses  how  this  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  hi  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from,  or 
re-categorized  on,  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  Fund-financed 
responses  imder  CERCLA  have  been 
implemented  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(lii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 


significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

CERCLA  section  121(c),  42  U.S.C. 
9621(c),  provides  in  pertinent  part  that: 

If  the  President  selects  a  remedial  action 
that  results  in  any  hazardous  substances, 
pollutants,  or  contaminants  remaining  at  the 
Site,  the  President  shall  review  such 
remedial  action  no  less  often  than  each  five 
years  after  the  initiation  of  such  remedial 
action  to  assure  that  human  health  and  the 
environment  are  being  protected  by  the 
remedial  action  being  implemented.  *  *  * 

EPA  policy  interprets  this  provision 
of  CERCLA  to  apply  to  those  sites  where 
treated,  in  this  case  solidified,  waste 
remains  on-site.  On  that  basis,  for 
reasons  set  forth  below,  the  statutory 
requirement  has  been  satisfied  at  this 
Site,  and  five  year  reviews  and 
operation  and  maintenance  activities 
will  be  required.  In  the  event  new 
information  is  discovered  which 
indicates  a  need  for  further  action,  EPA 
may  initiate  appropriate  remedial 
actions.  In  addition,  whenever  there  is 
a  significant  release  from  a  site 
previously  deleted  from  the  NPL,  that 
site  may  be  restored  to  the  NPL  without 
application  of  the  Hazardous  Ranking 
System.  Accordingly,  the  Site  is 
qualified  for  deletion  from  the  NPL. 

in.  Deletion  Procedures 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision  on  deletion.  The  following 
procedures  were  used  for  the  intended 
deletion  of  the  Site: 

1.  FDEP  has  concurred  with  the 
deletion  decision; 

2.  Concurrently  with  this  Notice  of 
Intent,  a  notice  has  been  published  in 
local  newspapers  and  has  been 
distributed  to  appropriate  federal,  state 
and  local  officials  and  other  interested 
parties  announcing  a  30-day  public 
comment  period  on  the  proposed 
deletion  from  the  NPL;  and 

3.  The  Region  has  made  all  relevant 
doctunents  available  at  the  information 
repositories. 

The  Region  will  respond  to  significant 
comments,  if  any,  submitted  during  the 
comment  period. 

Deletion  of  the  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
management. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  any  deletions  in  the  final 
update  following  the  Notice.  Public 
notices  and  copies  of  the 
Responsiveness  Summary,  if  any,  will 
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be  made  available  to  local  residents  by 
the  Regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

I  The  following  site  summary  provides 
the  Agency's  rationale  for  the  intention 
to  delete  this  Site  from  the  NPL. 

The  Schuylkill  Metals  Corporation 
Site  is  located  at  802  South  Woodrow 
Wilson  Street,  Plant  City,  Hillsborough 
Coimty,  Florida.  The  Site  is  17.4  acres 
in  size  and  is  cvurently  occupied  by  the 
solidified  monolith,  two  wetlands,  the 
former  wastewater  holding  pond  and 
adjacent  fields. 

The  Schuylkill  Metals  Corporation 
Site  was  in  operation  between  1972  and 
1986  as  a  battery  recycling  facility.  The 
facility  received  spent  automobile  and 
golf  cart  batteries.  The  tops  of  the  spent 
batteries  were  sawed  off,  contents 
emptied  on  to  the  ground  and  lead 
plates  shipped  from  the  Site  by  rail  to 
be  smelted  for  reuse.  Contaminated 
battery  casings  were  crushed  and  buried 
on  Site,  or  used  as  road  or  building 
material.  Prior  to  1981,  acidic  wash 
down  waste  waters  were  stored  in  the 
2.2  acre  unlined  holding  pond.  Initially, 
lime  was  used  for  pH  adjustment  of  the 
water  stored  in  the  holding  pond. 
Subsequent  to  this,  ammonia  was  used. 
In  1981,  after  upgrading  of  the 
wastewater  system,  discharge  to  the 
holding  pond  ceased.  At  this  time, 
wastewater  was  treated  with  sodiiun 
hydroxide,  prior  to  discharge  imder 
permit  to  the  city's  wastewater 
treatment  plant. 

In  1981,  EPA  conducted  its  initial 
investigation  of  the  Schuylkill  Metals 
Corporation  Site.  The  results  of  this 
study  indicated  that  groundwater  from 
the  surficial  aquifer  contained  elevated 
levels  of  cadmium,  chromium,  lead  and 
ammonia  in  the  vicinity  of  the  holding 
pond  and  the  battery  processing  area. 

The  Site  was  placed  on  the  NPL  and 
a  remedial  investigation  (RI)  was 
performed  at  the  facility  during  1987. 
As  a  result  of  sampling  of  surface  and 
subsurface  soil,  the  former  battery 
processing  area  was  found  to  be  the 
primary  soiuce  of  contamination.  In 
April  1988,  an  addendum  RI  addressed 
specific  areas  of  concern  that  were  not 
included  in  the  initial  study.  Later  that 
year,  a  draft  feasibility  study  (FS)  was 
completed  which  included  proposed 
cleanup  levels  for  soil  and  groimdwater, 
evaluated  the  remedial  alternatives  for 
the  Site  and  specified  the  volume  of  soil 
requiring  treatment.  A  treatability  study 
work  plan  was  submitted  in  January 
1989,  which  evaluated  various  chemical 
formulas  for  a  solidification/ 
stabilization  soil  remedy. 

In  July  1989,  a  FS  addendum  was 
completed,  in  an  effort  to  determine 


appropriate  cleanup  levels  for  the 
perimeter  ditch  sediment  and  marsh 
sediment.  The  addendum  allowed  EPA 
to  address  potential  remedial  actions  to 
mitigate  the  environmental  threat  to  the 
marshes  posed  by  the  release  of 
contaminants  from  the  Schuylkill 
Metals  Corporation  Site.  Late  that  year, 
the  Environmental  Services  Division 
(ESD)  of  EPA  conducted  two  studies  on 
the  east  marsh  at  the  Site:  a  wetland 
classification  assessment  and  a 
sampling  investigation.  The  wetland 
was  classified,  delineated,  and  analyzed 
for  its  functional  value.  Samples  of  the 
surface  water  and  sediment  were 
collected  and  analyzed.  These  reports 
identified  the  need  to  perform  biological 
testing  on  marsh  samples.  Later  that 
year,  ESD  collected  surface  water  and 
sediment  samples  to  determine  the 
toxicity  of  the  metal  contaminants  to 
terrestrial  and  aquatic  organisms, 
indigenous  plant  and  animal 
bioaccumulation,  as  well  as  the  fate  of 
these  metals  in  the  wetland  system.  The 
Wetland  Impact  Study  was  finalized  in 
1990  and  presented  the  chemical  and 
biological  data,  as  well  as  the  effect  of 
potential  remedial  activities  on  the 
marsh. 

A  Draft  Final  Addendum  to  the 
Feasibility  Study  Report,  concluded  in 
July  of  1990,  evaluated  the  technologies 
for  remediation  and  the  remedial 
alternatives  appropriate  for  the 
wetlands.  It  compared  the  feasibility  of 
four  alternatives  in  relation  to  the  nine 
evaluation  criteria. 

In  September  1990,  EPA  issued  a 
Record  of  Decision  (ROD),  requiring  the 
solidification/stabilization  of  the  then- 
estimated  38,000  cubic  yards 
(approximately  53,200  tons)  of 
contaminated  soil  and  sediment,  having 
concentrations  above  500  milligrams  per 
kilograms  (mg/kg);  groimdwater 
pumping-and-treatment;  sequestration 
of  lead  in  the  wetland 's  sediment  by 
changing  the  hydroperiod  of  the  affected 
wetlands;  and  mitigation  for  the  damage 
caused  to  the  wetlands,  as  a  result  of  the 
operation  of  a  battery  recycling  facility 
adjacent  to  wetlands. 

As  a  result  of  a  hydrologic  study 
conducted  after  the  issuance  of  the 
ROD,  the  selected  remedy  for  the 
wetland  was  modified  to  removal  and 
solidification/stabilization  of  lead- 
contaminated  sediment,  above  the  100 
mg/kg  clean-up  goal.  This  modification 
was  documented  in  a  1993  Explanation 
of  Significant  Differences. 

The  responsible  party  entered  into  an 
agreement  with  EPA,  in  which  they 
agreed  to  perform  the  work  outlined  in 
the  ROD.  This  was  memorialized  in  a 
March  1991  Consent  Decree.  To 
implement  the  remedy,  a  remedial 


design  and  remedial  action  (RD/RA) 
work  plans  were  submitted  to  EPA.  The 
last  of  these  plans  was  approved  in  June 
1993. 

In  December  1993  two  slurry  walls 
were  installed  in  order  to  facilitate  the 
management  of  the  Site  water.  They 
allowed  the  volume  of  groimdwater 
removed  from  the  soil  excavation  area  to 
be  minimized  and  confined  primarily  to 
contaminated  water  in  the  immediate 
vicinity  of  the  soil  contamination,  as 
well  as  rainfall  which  occurred  during 
soil  solidification/ stabilization 
activities. 

During  the  months  of  April  and  May 
1994,  approximately  8,100  cubic  yards 
of  lead-contaminated  marsh  sediments 
were  removed  from  the  east  and  west 
marshes.  All  sediment  having  lead 
concentrations  greater  than  125  mg/kg 
were  excavated.  The  marsh  sediment 
&x)m  grids  with  lead  concentrations 
between  125  and  500  mg/kg  stockpiled 
in  a  clean  upland  area.  Sediment  with 
lead  concentration  greater  than  500  mg/ 
kg  were  stockpiled  writhin  the  north 
slurry  wall  areas  for  subsequent 
treatment. 

In  June  1994,  construction  of  the 
groundwater  pre-treatment  system 
began.  This  system  consisted  of  three 
major  process  operations:  a  metals 
removal  system,  an  air  stripper/ 
ammonia  scrubber  and  a  chlorination 
system.  For  the  first  three  months  of  the 
pre-treatment  system's  operation,  the 
plant  treated  the  existing  pond  water  to 
provide  room  for  groundwater  storage. 
The  treated  water  was  discharged  to  the 
Plant  City  publicly  owned  treatment 
works  (POTW).  While  the  contaminated 
soil  was  being  stabilized,  groundwater 
from  the  excavation  dewatering 
operation  was  treated  prior  to  discharge 
to  the  POTW.  An  estimated  15-to-18 
million  gallons  of  groundwater  was 
treated  between  the  months  of  July  1994 
and  December  1996. 

In  December  1994,  treatment  of  soil 
started  and  continued  imtil  May  1997. 
During  this  period  approximately 
258,000  tons  (184,000  cubic  yards)  of 
soil  and  sediment  were  treated.  This 
volume  of  lead-contaminated  soil  and 
sediment  includes  excavation  and 
treatment  of  approximately  10,000  cubic 
yards  of  sediments  removed  from  the 
bottom  of  the  former  holding  pond. 
Excavation  of  the  former  holding  pond 
required  the  installation  of  sheet  piling 
to  segregate  the  pond  into  three 
sections. 

Wetland  mitigation  activities  started 
in  May  1995  and  ended  in  August  1997. 
Wetland  mitigation  activities  involved 
the  creation  of  additional  wetland 
acreage  frtim  upland  or  pond  areas  on- 
site  to  mitigate  for  the  permanently 
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inundated  or  contaminated  areas  and 
temporary  loss  of  function.  This  upland 
portion  included  mitigation  at  a  ratio  of 
2:1  for  the  permanently  inundated  areas 
in  the  East  Marsh  plus  an  additional  1:1 
compensation  for  natural  resource 
damage  agreed  to  in  negotiations  with 
theFDEP. 

The  Site's  post-soil  treatment 
groundwater  was  monitored  on  four 
occasions,  in  order  to  determine 
whether  the  groundwater  treatment 
component  of  the  ROD  would  need  to 
be  implemented.  These  results  indicated 
that  further  groimdwater  recovery  and 
treatment  would  not  be  necessary. 

Ehie  to  the  treatment  of  contaminated 
soil  and  sediment,  hazardous  substances 
have  been  immobilized,  allowing  for 
unlimited  use  of  part  of  the  Site. 
Excluded  from  unlimited  use  are  the 
areas  of  the  treated  soil  and  the 
remediated  wetlands,  which  are  the 
subject  of  a  conservation  easement.  In 
order  to  confirm  that  the  Site  is 
protective  of  public  health  and  the 
environment,  limited  maintenance  of 
the  soUdified  monolith  will  be  required, 
as  well  as  Five  Year  Reviews. 

EPA,  with  concurrence  of  FDEP,  has 
determined  that  all  appropriate  actions 
at  the  Schuylkill  Metals  Corporation 
Site  have  been  completed,  and  no 
further  remedial  action  is  necessary. 
Therefore,  EPA  is  proposing  deletion  of 
the  Site  from  the  NPL. 

Dated:  March  26.  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
|FR  Doc.  01-14470  Filed  6-11-01;  8:45  am] 

«ILUNG  CODE  6560-S(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6964-5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  for  partial 
deletion  of  the  Tobyhanna  Army  Depot 
Site  from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  3  aimoimces  its 
intent  to  delete  a  portion  of  the 
Tobyhanna  Army  Depot  Site,  located  in 
Monroe  County,  Pennsylvania,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this  action. 
The  NPL  constitutes  Appendix  B  to  the 
National  Oil  and  Hazardous  Substances 


Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300,  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  This  partial  deletion  for 
the  Tobyhanna  Army  Depot  Site  is 
proposed  in  accordance  with  40  CFR 
300.425(e)  and  the  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List.  60  FR 
55466  (Nov.  1.  1995). 

This  proposal  for  partial  deletion 
pertains  to  all  portions  of  the 
Tobyhanna  Army  Depot  Site  except  for 
contaminated  groundwater  plumes  at 
Operable  Units  1  and  5  (OUl  and  OU5) 
[Excluded  Areas],  which  are  imdergoing 
natuiral  attention  and  long-term 
monitoring.  These  Excluded  Areas  will 
remain  on  the  NPL  until  the 
performance  standards  specified  in  the 
Records  of  Decision  are  met.  EPA  bases 
its  partial  deletion  proposal  on  the 
determination  by  EPA,  the  Army,  and 
the  Pennsylvania  Department  of 
Environmental  Protection  that  all 
appropriate  actions  under  CERCLA  have 
been  completed  to  protect  human 
health,  welfare  and  the  environment. 

DATES:  EPA  will  accept  comments 
concerning  its  proposal  for  partial 
deletion  for  thirty  (30)  days  after 
publication  of  this  document  in  the 
Federal  Register  and  a  local  newspaper 
of  record  (the  Pocono  Record). 

ADDRESSES:  Comments  may  be  mailed  to 
Lorie  Baker,  Superfund  Site  Manager, 
U.S.  EPA,  Region  3  (3HS34),  1650  Arch 
Street.  Philadelphia,  PA.  19103; 
PHONE:  215-814-3355:  FAX:  215-814- 
3001;  EMAIL: 
baker.lorie@epamail.epa.gov. 

Information  Repositories: 
Comprehensive  information  on  the 
Tobyhanna  Army  Depot  Site  as  well  as 
the  Deletion  Docket  is  available  for 
review  at  the  following  two  information 
repository  locations: 

Coolbaugh  Township  Municipal 
Building.  Route  611.  Tobyhanna.  PA 
18466.  The  Coolbaugh  Township  office 
hours  are  8  a.m.  to  4:30  p.m..  Monday- 
Friday.  The  telephone  number  is  (570) 
984-8490. 

Tobyhanna  Army  Depot,  F*ublic 
Affairs  Office,  1 1  Hap  Arnold 
Boulevard.  Tobyhanna.  PA  18466-5076. 
The  Public  Affairs  Office  hours  are  7:30 
a.m.  to  4  p.m..  Monday-Friday.  The 
telephone  number  is  (570)  895-6552. 

The  Deletion  Docket  is  also  available 
for  review  at  the  U.S.  EPA  Region  3 
Regional  Center  for  Environmental 
Information  (RCEl),  1650  Arch  Street 
(3PM52).  Philadelphia.  PA  19103-2029. 
The  RCEI  office  hours  are  8  a.m.  to  5 


p.m..  Monday-Friday.  The  telephone 
number  is  (215)  814-5254. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorie  Baker,  U.S.  EPA,  Region  3 
(3HS34),  1650  Arch  Street, 
Philadelphia,  PA  19103;  PHONE:  215- 
814-3355;  FAX:  215-814-3001;  EMAIL: 
baker.lorie@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
in.  Deletion  Procedures 

IV.  Basis  for  Intended  Partial  Site  Deletion 

I.  Introduction 

The  United  States  Environmental 
Protection  Agency  (EPA)  Region  3 
announces  its  intent  to  delete  a  portion 
of  the  Tobyhanna  Army  Depot  Site, 
located  in  Monroe  County, 
Pennsylvania,  from  the  National 
Priorities  List  (NPL),  which  constitutes 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  40  CFR  Part 
300,  and  requests  comments  on  this 
proposal.  This  proposal  for  partial 
deletion  pertains  to  all  portions  of  the 
Tobyhanna  Army  Depot  Site  except  for 
contaminated  groundwater  plumes  at 
Operable  Units  1  and  5  (OUl  and  0U5) 
[Excluded  Areas],  which  are  undergoing 
natural  attenuation  and  long-term 
monitoring.  These  Excluded  Areas  will 
remain  on  the  NPL  until  the 
performance  standards  specified  in  the 
Records  of  Decision  are  met.  EPA 
proposes  to  delete  the  Tobyhanna  Army 
Depot  Site  except  for  the  Excluded 
Areas  as  defined  above  because  all 
appropriate  CERCLA  response  activities 
have  been  completed  in  those  areas. 

The  NPL  is  a  list  maintained  by  EPA 
of  sites  that  EPA  has  determined  present 
a  significant  risk  to  human  health, 
welfare,  or  the  environment.  Pursuant  to 
40  CFR  300.425(e)  of  the  NCP.  any  site 
or  portion  of  a  site  deleted  from  the  NPL 
remains  eligible  for  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 

EPA  will  accept  comments 
concerning  its  intent  for  partial  deletion 
for  thirty  (30)  days  after  publication  of 
this  notice  in  the  Federal  Register  and 
a  newspaper  of  record. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 
In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate  to  protect  human  health  or 
the  environment.  In  making  such  a 
determination  pursuant  to  40  CFR 
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300.425(e),  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 
Section  300.425(e)(l)(i):  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required;  or  Section 
300.425(e)(l)(ii):  All  appropriate  Fund- 
financed  response  under  CERCLA  has 
been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate;  or  Section 
300.425(e)(l)(iii):  The  remedial 
investigation  has  shown  that  the  release 

Koses  no  significant  threat  to  human 
ealth  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
subsequent  Fund-financed  actions  at  the 
area  deleted  if  future  site  conditions 
warrant  such  actions.  Section 
300.425(e)(3)  of  the  NCP  provides  that 
Fimd-financed  actions  may  be  taken  at 
sites  that  have  been  deleted  from  the 
NPL.  A  partial  deletion  of  a  site  from  the 
NPL  does  not  affect  or  impede  EPA's 
ability  to  conduct  CERCLA  response 
activities  at  areas  not  deleted  and 
remaining  on  the  NPL.  In  addition, 
deletion  of  a  portion  of  a  site  trom  the 
NPL  does  not  affect  the  liability  of 
responsible  parties  or  impede  agency 
efforts  to  recover  costs  associated  with 
response  efforts. 

ni.  Deletion  Procedures 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  person's  rights  or 
obligations.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  Agency  management.  The 
following  procedures  were  used  for  the 
proposed  deletion  of  the  Tobyhanna 
Army  Depot  site: 

(1)  EPA  has  recommended  the  partial 
deletion  and  has  prepared  the  relevant 
docimients. 

(2)  The  Commonwealth  of 
Pennsylvania  through  the  Permsylvania 
Department  of  Environmental  Protection 
concurs  with  this  partial  deletion. 

(3)  Concurrent  with  this  national 
Notice  of  Intent  for  Partial  Deletion,  a 
notice  has  been  published  in  a 
newspaper  of  record  and  has  been 
distributed  to  appropriate  federal.  State, 
and  local  officials,  and  other  interested 
parties.  These  notices  aimounce  a  thirty 
(30)  day  public  comment  period  on  the 
deletion  package,  which  commences  on 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  and  a  newspaper  of 
record. 

(4)  EPA  has  made  all  relevant 
docmnents  available  at  the  information 
repositories  listed  previously. . 


This  Federal  Register  document,  and 
a  concurrent  notice  in  a  newspaper  of 
record,  announces  the  initiation  of  a 
thirty  (30)  day  public  comment  period 
and  the  availability  of  the  Notice  of 
Intent  for  Partial  Deletion.  The  public  is 
asked  to  comment  on  EPA's  proposal  to 
delete  a  portion  of  the  Tobyhanna  Army 
Depot  site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  EPA's 
decision  are  included  in  the  Deletion 
Docket  and  are  available  for  review  at 
the  aforementioned  information 
repositories. 

Upon  completion  of  the  thirty  (30) 
day  public  comment  period,  EPA  will 
evaluate  all  comments  received  before 
issuing  the  final  decision  on  the  partial 
deletion.  EPA  will  prepare  a 
Responsiveness  Summary  for  comments 
received  during  the  public  comment 
period  and  will  address  concerns 
presented  in  the  comments.  The 
Responsiveness  Summary  will  be  made 
available  to  the  public  at  the 
information  repositories  listed 
previously.  Members  of  the  public  are 
encouraged  to  contact  EPA  Region  3  to 
obtain  a  copy  of  the  Responsiveness 
Simimary.  If,  after  review  of  all  public 
comments,  EPA  determines  that  the 
partial  deletion  from  the  NPL  is 
appropriate,  EPA  will  publish  a  final 
notice  of  partial  deletion  in  the  Federal 
Register.  The  partial  deletion  does  not 
actually  occur  until  the  final  Notice  of 
Partial  Deletion  is  published  in  the 
Federal  Register. 

rv.  Basis  for  Intended  Partial  Site 
Deletion 

The  following  provides  EPA's 
rationale  for  deletion  of  the  Tobyhanna 
Army  Depot  (TYAD)  site,  except  for  the 
Excluded  Areas,  from  the  NPL  and 
EPA's  finding  that  the  criteria  in  40  CFR 
300.425(e)  are  satisfied. 

Background 

TYAD  is  located  in  the  Pocono 
Mountains  of  northeastern 
Pennsylvania,  approximately  20  miles 
southeast  of  Scranton.  PA.  in  Coolbaugh 
Township,  Monroe  Coimty.  The 
installation  covers  approximately  2.2 
square  miles,  measuring  1.6  miles  east 
to  west  and  2.2  miles  north  to  south  at 
the  widest  point.  The  area  surroimding 
TYAD  is  rural  with  the  village  of 
Tobyhanna  bordering  the  installation  at 
the  southeast  comer.  Tobyhanna  State 
Park  and  Gouldsboro  State  Park  are 
adjacent  to  the  installation  on  the 
northeast  and  northwest  sides, 
respectively.  Tobyhanna  was 
established  when  the  United  States 
purchased  33  square  miles  of  land  in 
1909.  Tobyhanna  was  primarily  used  for 
machine  giu  and  field  artUlery  training 


beginning  in  1913,  and  as  an  ambulance 
and  tank  regiment  training  center  and 
an  ordnance  storage  depot  during  World 
War  I.  Tobyhanna  was  inactive  until 
1932,  except  for  Army  and  National 
Guard  Field  Artillery  training.  From 
1932  to  1938,  Tobyhanna  was  a 
Conservation  Corps  camp  area,  and  from 
1938  to  1941,  Tobyhanna,  was  used  by 
West  Point  cadets  for  field  artillery 
training.  In  1942,  Tobyhanna  was 
reactivated  and  converted  for  storage 
and  supply  uses.  Tobyhanna  artillery 
ranges  were  deactivated  in  1946.  In 
1949,  the  Commonwealth  of 
Pennsylvania  purchased  approximately 
21,000  acres  from  the  United  States,  and 
in  1952,  approximately  1,293  acres  were 
deeded  back  to  the  United  States 
government  for  the  modem  depot 
construction  in  1953.  Tobyhanna  is 
currently  a  communication-electronics 
maintenance  and  supply  depot.  On 
August  30, 1990  (55  FR  35502), 
Tobyhaima  was  added  to  the  National 
Priorities  List  due  to  the  discovery  of 
groundwater  contaminated  with 
elevated  levels  of  volatile  organic 
compounds.  The  contaminated 
groundwater  was  affecting  one  of  the 
Tobyhanna  Army  Depot  drinking  water 
supply  wells  in  addition  to  several 
nearby  residential  wells.  The 
Department  of  the  Army  is  considered 
the  lead  agency. 

Tobyhanna  Army  Depot  has  five 
Operable  Units:  OUl  (Areas  A  and  B), 
OU2  (Former  PCB  Transformer  Area), 
OU3  (Former  Hazardous  Waste  Storage 
Areas).  OU4  (Powder  Ridge  UXO  Area), 
and  0U5  (Inactive  Sanitary  Landfill).  In 
addition  to  the  OUs,  the  Army  also 
investigated  fifty-eight  (58)  additional 
potential  areas  of  concern  (AOCs) 
identified  in  the  November  1990 
Tobyhanna  site-specific  Federal  Facility 
Agreement  (FFA),  all  of  which  have 
since  been  formally  closed  out  and 
require  no  further  action.  These 
determinations  were  documented  in 
three  AOC  Closeout  Documents  in  1998, 
1999,  and  2000.  Therefore,  no  further 
CERCLA  investigations  or  response 
actions  are  planned  or  anticipated. 
Long-term  CERCLA  and  RCRA 
operation  and  maintenance  (O&M) 
monitoring  activities  and  five-year 
reviews  will  continue. 

Remedial  Action 

A  Record  of  Decision  (ROD)  for  OUl 
was  signed  on  September  30,  1997.  OUl 
consists  of  a  former  burning  area  and  a 
former  hazardous  waste  staging  area  that 
resulted  in  volatile  organic  compounds 
(VOCs)  leaching  into  the  groundwater 
and  contaminating  several  off-base 
private  wells.  The  Army  began 
supplying  bottled  water  to  the  affected 
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residences  in  1987,  and  in  1991, 
connected  the  residences  to  the  Depot 
water  supply.  In  1996,  the  Army 
excavated  the  source  material  and 
surrounding  soils  as  a  Removal  Action. 
The  OUl  remedy  consists  of  monitored 
natxual  attenuation  and  institutional 
controls  (ICs).  The  Army  monitors 
groundwater  on  a  semi-annual  basis, 
and  VOC  concentrations  continue  to 
decrease.  The  ICs  will  limit-futiue  use 
of  the  groundwater  while  contaminants 
remain  above  Maximum  Containment 
Levels  (MCLs)  promulgated  under  the 
Safe  Drinking  Water  Act,  which  are  the 
performance  standards  as  identified  in 
the  ROD.  The  expected  diuation  of  the 
monitored  natiual  attenuation  remedy  is 
fifteen  (15)  years. 

The  ICs  implemented  at  TYAD  are 
designed  to  prevent  human 
consiunption  of  contaminated 
groundwater.  An  IC  previously 
implemented  by  TYAD  includes  a 
waterline  agreement  with  the  residents 
to  ensvire  that  future  residents  will  not 
be  exposed  to  groundwater 
contaminated  at  levels  above  the  MCLs. 
This  ongoing  interim  measure  includes 
supplying  potable  water  to  residences/ 
businesses,  which  have  wells  with  VOC 
concentrations  above  MCLs.  The 
agreement  specifies  that  individual 
residential  wells  will  not  be  used  for 
any  purpose  except  for  monitoring  by 
the  U.S.  Army. 

Another  previously  implemented  IC  is 
an  agreement  with  the  Coolbaugh 
Township  Zoning  Office  to  notify  TYAD 
of  new  construction  involving  potable 
water.  This  control  will  ensure  that  new 
wells  are  not  placed  in  areas  of  known 
or  suspected  contamination  and  will 
allow  the  resident  to  be  coimected  to  the 
TYAD  potable  water  supply. 
Additionally,  a  control  prohibiting  the 
construction  of  any  on-post  drinking 
water  well  in  the  pliune  of  groimdwater 
contamination  has  been  implemented. 
This  IC  has  been  incorporated  into  the 
TYAD  Master  Plan. 

A  ROD  for  OU2  was  signed  on 
September  27,  1996.  0U2  consists  of  the 
former  PCB  transformer  building.  PCB- 
contaminated  soils  were  removed  from 
the  site  and  residual  contamination  is 
below  risk-based  levels  providing  for 
imlimited  use  and  uiu«stricted 
exposure.  The  selected  remedy  for  the 
0U2  ROD  was  No  Further  Action. 

A  ROD  for  OU3  was  signed  on  July 
12, 1996.  OU3  consists  of  two  (2)  former 
hazardous  waste  storage  buildings, 
which  were  remediated  according  to  an 
approved  RCRA  closure  plan.  The 
residual  contamination  was  below  risk- 
based  levels  providing  for  unlimited  use 
and  unrestricted  exposure.  The  selected 


remedy  for  the  OU3  ROD  was  No 
Further  Action. 

A  ROD  for  OU4  was  signed  on 
September  19,  2000.  0U4  consists  of  a 
400-acre  area  where  artillery  range  use 
resulted  in  residual  unexploded 
ordnance.  In  September  2000,  the  Army 
completed  construction  of  a  fence  and 
hazard  warning  signs  around  the  OU4 
area  as  a  Removal  Action.  The  OU4 
remedy  consists  of  ICs  and  Operation 
and  Maintenance  (O&M)  activities 
necessary  to  maintain  the  integrity  of 
the  physical  controls  constructed  diuing 
the  Removal  Action.  The  ICs  and  O&M 
activities  that  comprise  this  remedy 
include  the  following:  maintenance  of 
the  physical  controls  (i.e.,  fencing  and 
signs);  increased  security  patrols  to 
minimize  trespassing  on  TYAD 
property,  and  specifically  OU4; 
proprietary  controls  such  as  deed 
restrictions  to  be  placed  on  the  land  if 
it  is  ever  transferred  outside  of  the 
Government;  public  education  to  inform 
TYAD  personnel  and  visitors  with 
business  in  the  vicinity  of  OU4  of  the 
potential  for  UXO  in  the  area;  and 
periodic  review  to  ensure  that  this 
remedial  action  remains  effective  in 
protecting  the  public.  No  remedial 
construction  was  required  and  the  Army 
has  implemented  the  IC  and  O&M 
procedures. 

A  ROD  for  OU5  was  signed  on 
September  28,  2000.  OU5  consists  of 
groimdwater  emanating  bom  the 
inactive  (RCRA)  sanitary  landfill.  The 
landfill  was  closed  with  an  engineered 
soil  cover  in  accordance  with  a  state- 
and  EPA-approved  RCRA  closure  plan, 
permit  and  O&M  plan.  The  OU5  remedy 
consists  of  monitored  natiual 
attenuation  ai^d  ICs.  The  expected 
duration  of  the  monitored  natural 
attenuation  remedy  is  thirty  (30)  years. 
The  Army  will  continue  to  monitor 
groimdwater  on  a  semi-annual  basis, 
and  ICs  will  prevent  exposure  to 
contaminated  groundwater  until 
monitoring  data  indicate  that  the 
remediation  goals  have  been  met.  The 
ICs  for  OLI5  are  similar  to  those 
implemented  at  OUl ,  such  that  an 
agreement  between  TYAD  and  the 
Coolbaugh  Township  Zoning  Office  will 
ensure  that  future  residents  will  not  be 
exposed  to  groundwater  with 
constituents  above  MCLs.  In  addition, 
construction  of  any  onpost  drinking 
water  well  in  the  area  of  groundwater 
contamination  at  OU5  will  be 
prohibited  until  groundwater 
remediation  goals  have  been  met.  This 
prohibition  has  been  incorporated  into 
the  TYAD  Master  Plan.  Also,  ongoing 
public  education  regarding  potential 
hazards  associated  with  consumption  of 
contaminated  groundwater  in  0U5  and 


results  of  long-term  monitoring  will  be 
presented  to  all  employees  in  articles  in 
the  installation  newspaper. 

Because  hazardous  substances, 
pollutants  or  contaminants  that  will 
remain  onsite  at  OU— 4,  the  UXO  Area, 
do  not  allow  unlimited  use  of,  or 
unrestricted  access  to  the  site,  the  Army, 
as  lead  agency,  will  conduct  five-year 
reviews  as  required  by  CERCLA.  Five- 
year  reviews  will  also  be  conducted  in 
the  Excluded  Areas  at  OUl  and  OU5, 
which  are  not  being  considered  for 
deletion  due  to  long  term  groimdwater 
monitoring,  imtil  such  time  that  it  has 
been  determined  that  cleanup  goals 
have  been  attained. 

Operation  and  maintenance  (O&M) 
activities  at  the  areas  proposed  for 
deletion  will  only  be  necessary  at  OU4, 
the  UXO  area.  The  O&M  activities 
include  continuing  seciuity  patrols  and 
maintenance  of  the  fencing  and  the 
signs  around  the  perimeter  of  OU4. 

Conununity  Relations  Activities 

Community  interest  in  this  site  is 
currently  low.  Initially,  community 
interest  was  very  high  when  the  VOC- 
contaminated  groundwater  plume  was 
found  to  be  migrating  offsite  to 
residential  wells  in  the  village  of 
Tobyhanna.  Since  the  affected  residents 
have  been  coimected  to  the  Depot  water 
supply,  the  interest  in  other  sites  at 
Tobyhanna  has  remained  low.  In  March 
1995,  a  Restoration  Advisory  Board 
(RAB)  was  formed.  The  RAB  includes 
representatives  of  the  Army,  Monroe 
County,  Coolbaugh  Township,  former 
TYAD  employees,  and  other  interested 
parties.  The  Army  keeps  the  RAB  well 
informed  by  providing  members  with 
copies  of  pertinent  CERCLA  documents 
for  review  and  comment,  and  by 
holding  periodic  meetings  to  discuss 
ongoing  CERCLA  investigations  and 
actions. 

Applicable  Deletion  Criteria 

The  final  ROD  for  the  Tobyhaima 
Army  Depot  site  was  signed  on 
September  28,  2000.  All  remedies  are  in 
place,  including  the  institutional 
controls  specified  in  the  RODs  for  OUl, 
OU4,  and  OU5.  Natural  attenuation  and 
long-term  monitoring  for  the  Excluded 
Areas,  the  groundwater  at  OUl  and 
OU5,  is  underway.  One  of  the  three 
criteria  for  site  deletion  specifies  that 
EPA  may  delete  a  site  from  the  NPL  if 
"responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required."  40  CFR 
300.425(e)(l)(i).  At  TYAD,  EPA  believes 
that  the  Army  has  implemented  all 
appropriate  response  actions  and 
therefore,  EPA,  with  the  concurrence  of 
the  Commonwealth  of  Pennsylvania,  is 
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firoposing  deletion  of  this  Site,  except 
or  the  previously  defined  Excluded 
Areas,  from  the  NPL.  Documents 
supporting  this  action  are  available  in 
the  Deletion  Docket. 

While  EPA  does  not  believe  that  any 
future  response  actions  in  the  areas  to 
be  deleted  from  the  NPL  will  be 
necessary,  if  future  conditions  warrant 
such  action,  the  proposed  deletion  areas 
of  the  Tobyhanna  Army  Depot  site 
remain  eligible  for  future  Fund-financed 
response  areas  of  the  Tobyhanna  Army 
Depot  site  remain  eligible  for  future 
Fund-financed  response  actions. 
Furthermore,  this  partial  deletion  does 
not  alter  the  status  of  the  Excluded 
Areas,  the  groundwater  plumes  at  OUl 
and  0U5,  which  are  not  proposed  for 
deletion  and  remain  on  the  NPL. 

State  Concurrence 

In  a  letter  dated  January  11,  2001,  the 
Commonwealth  of  Pennsylvania 
through  its  Department  of 
Environmental  Protection  has  concurred 
on  EPA's  final  determination  regarding 
the  partial  deletion. 

Dated:  March  30,  2001. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator.  U.S. 
Environmentai  Protection  Agency,  Region  3. 
[FR  Doc.  01-14620  Filed  6-11-01;  8:45  am] 

BILUNG  CODE  6S60-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Dockat  99-231 ;  FCC  01-158] 

Spread  Spectrum  Devices 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Commission's  rules  to 
improve  spectrum  sharing  by 
unlicensed  devices  operating  in  the  2.4 
GHz  band  (2400—2483.5  MHz),  provide 
for  introduction  of  new  digital 
transmission  technologies,  and 
eliminate  unnecessary  regulations  for 
spread  spectrum  systems.  We  take  these 
actions  to  facilitate  the  continued 
development  and  deployment  of  new 
wireless  devices  for  businesses  and 
consumers. 

DATES:  Conunents  must  be  filed  on  or 
before  August  27,  2001,  and  reply 
comments  must  be  filed  on  or  before 
September  25,  2001. 
ADDRESSES:  Comments  filed  through  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  can  be  sent  as  an 


electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html.  Parties 
who  chose  to  file  comments  by  paper 
should  send  comments  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street  SW.,  TW-A325, 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
McNeil,  Office  of  Engineering  and 
Technology,  (202)  418-2408,  TTY  (202) 
418-2989,  e-mail:  nmcneil@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  and 
Order.  ET  Docket  99-231,  FCC  01-158, 
adopted  May  10,  2001  and  released  May 
11,  2001.  The  full  text  of  this  document 
is  available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW.  Washington,  DC 
20554.  The  complete  text  of  this 
document  also  may  be  purchased  bom 
the  Commission's  duplication 
contractor,  International  Transcription 
Service,  Inc..  (202)  857-3800,  1231  20th 
Street,  NW.,  Washington,  DC  20036. 

Summary  of  Further  Notice  of  Proposed 
Rulemaking  and  Order 

1.  The  Further  Notice  of  Proposed 
Rulemaking  and  Order  ("FNPRM") 
propose  to  amend  part  15  of  the 
Commission's  rules  to  improve 
spectrum  sharing  by  unlicensed  devices 
operating  in  the  2.4  GHz  band  (2400— 
2483.5  MHz),  provide  for  introduction 
of  new  digital  transmission 
technologies,  and  eliminate  unnecessary 
regulations  for  spread  spectrum 
systems.  Specifically,  this  FNPRM 
proposes  to  revise  the  rules  for 
frequency  hopping  spread  spectrum 
systems  operating  in  the  2.4  GHz  band 
to  reduce  the  amount  of  spectrum  that 
must  be  used  with  certain  types  of 
operation,  and  to  allow  new  digital 
transmission  technologies  to  operate 
pursuant  to  the  same  rules  as  spread 
spectrum  systems.  It  also  proposes  to 
eliminate  the  processing  gain 
requirement  for  direct  sequence  spread 
spectrum  systems,  which  will  provide 
manufacturers  with  increased  flexibility 
and  regulatory  certainty  in  the  design  of 
their  products.  We  take  these  actions  to 
facilitate  the  continued  development 
and  deployment  of  new  wireless  devices 
for  businesses  and  consumers. 

2.  The  original  Notice  of  Proposed 
Rule  Making  ("NPRM")  64  FR  38877, 
July  20, 1999,  in  this  proceeding,  which 
was  initiated  in  response  to  a  request 
from  the  Home  RF  working  group, 
proposed  to  amend  the  rules  to  allow 
fr^uency  hopping  spread  spectrum 


systems  operating  in  the  2.4  GHz  band 
to  use  hopping  channel  bandwidths 
wider  than  1  MHz.  The  NPRM  also 
proposed  to  adopt  a  new  method  for 
determining  compliance  with  the 
requirement  that  direct  sequence 
systems  exhibit  a  minimum  of  10  dB 
processing  gain.  The  First  Report  and 
Order  ("First  R60")  65  FR  57557, 
September  25,  2000.  in  this  proceeding 
amended  the  spread  spectrum  rules  to 
allow  fr^uency  hopping  spread 
spectrum  transmitters  in  the  2.4  GHz 
band  to  use  bandwiUths  between  1  MHz 
and  5  MHz  at  a  reduced  power  output 
of  up  to  125  mW.  Frequency  hopping 
systems  with  a  bandwidth  of  up  to  1 
MHz  are  required  to  use  at  least  75  non- 
overlapping  hopping  frequencies.  Use  of 
75  hopping  frequencies  is  generally  not 
feasible  for  systems  having  a  bandwidth 
in  excess  of  1  MHz  because  the  2.4  GHz 
band,  which  covers  2400-2483.5  MHz, 
provides  only  83.5  megahertz  of 
spectrum.  Accordingly,  the  rules  were 
amended  to  permit  systems  using  a 
bandwidth  greater  than  1  MHz  but  less 
than  or  equal  to  5  MHz  to  use  as  few  as 
15  non-overlapping  chaimels  provided 
that  the  total  span  of  hopping  channels 
be  at  least  75  MHz.  Therefore,  while  a 
system  using  5  MHz  hopping  channel 
biandwidths  is  permitted  to  use  as  few 
as  15  hopping  frequencies,  one  using  3 
MHz  hopping  channel  bandwidths  must 
use  at  least  25  hopping  frequencies  to 
comply  with  the  rules. 

3.  Frequency  Hopping  Spread 
Spectrum  Systems.  Thirteen  parties 
filed  a  Joint  Petition  for  Clarification,  or 
in  the  Alternative,  Partial 
Reconsideration  ("Joint  Petition")  in 
response  to  the  First  R&O  requesting 
that  the  Conunission  clarify  its  rules  to 
specify  a  minimum  of  15  hopping 
channels  for  any  frequency  hopping 
system  operating  in  the  2.4  GHz  that 
uses  adaptive  hopping  techniques  as 
allowed  under  47  CFR  15.247(h)  and 
limits  its  output  power  to  125  mW, 
regardless  of  hopping  channel 
bandwidth.  We  propose  to  amend  47 
CFR  15.247  by  incorporating  the 
changes  proposed  in  the  Joint  Petition. 
Interested  parties  are  invited  to 
comment  on  the  acceptabilify  of  this 
proposal.  Commenters  are  encouraged 
to  include  technical  analyses  that 
support  claims  that  this  change  will 
eidier  improve  or  degrade  sharing  of 
this  spectrum.  We  particularly  invite 
comment  as  to  whether  use  of  adaptive 
hopping  techniques  should  be 
mandatory  and  how  we  should 
determine  compliance  with  this 
requirement  when  evaluating  specific 
devices  for  purposes  of  equipment 
certification.  Commenters  are  also 
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encouraged  to  examine  alternative 
operating  parameters  or  conditions  that 
may  achieve  the  same  goals.  For 
example,  the  operating  conditions  in  the 
Joint  Petition  would  allow  a  system 
using  1  MHz  bandwidth  hopping 
channels  to  use  as  little  as  18%  of  the 
available  spectrum  at  2.4  GHz  to 
implement  adaptive  hopping 
techniques.  Could  the  Conunission 
realize  the  goals  of  the  petitioners  by 
requiring  that  adaptive  hopping  systems 
use  a  minimum  of  25%  or  50%  of  the 
band  with  a  power  reduction  in 
relationship  to  amount  of  spectrum 
used?  Could  even  fewer  hops  be  used 
efficiently  and  effectively  with  a 
corresponding  reduction  in  power? 
Those  commenters  who  do  not  agree 
that  the  rule  changes  would  be 
beneficial  to  operation  in  the  2.4  GHz 
band  should  provide  an  explanation. 

4.  Digital  Transmission  Systems.  We 
observe  that  new  digital  transmission 
technologies  have  been  developed  that 
have  spectrum  characteristics  similar  to 
spread  spectrum  systems.  Indeed, 
proponents  of  some  of  these 
technologies  allege  that  their  systems 
meet  the  processing  gain  requirement  of 
47  CFR  15.247(e)  for  direct  sequence 
spread  spectrum  systems.  However,  the 
ciirrent  rules  only  provide  for  specific 
types  of  spread  spectrum  technology 
and  do  not  provide  latitude  to  permit 
other  types  of  technologies  that  have 
similar  spectnun  characteristics.  We 
believe  that  the  rules  should  be 
modified  to  permit  the  operation  of 
these  alternative  digital  technologies. 
We  propose  to  amend  47  CFR  15.247  to 
provide  for  use  of  spread  spectrum  or 
digital  techiiologies.  This  proposed 
change  would  apply  for  operations  in 
the  current  spread  spectnmi  bands  at 
915  MHz.  2.4  GHz  and  5.7  GHz.  Digital 
technologies  would  be  required  to  meet 
the  same  technical  requirements  as 
spread  spectrum  systems,  as  modified  in 
this  proceeding.  We  believe  that  this 
proposal  will  allow  more  and  more 
diverse  products  to  utilize  those  bands 
and  thereby  increase  consumer  choice. 
It  would  provide  the  flexibility  and 
certainty  needed  to  promote  the 
introduction  of  new.  non-interfering 
products  into  the  band,  without  the 
need  for  frequent  rule  changes  to 
address  each  specific  new  technology 
that  may  be  developed. 

5.  The  rules  for  part  15  spread 
spectrum  systems  limit  maximum  peak 
output  power  to  1  watt.  In  addition,  the 
rules  for  direct  sequence  systems  limit 
peak  power  spectral  density  conducted 
to  the  antenna  to  8  dBm  in  any  3  kHz 
band  during  any  time  interval  of 
continuous  operation.  This  peak  power 
density  limit  is  intended  to  control 


interference  by  ensuring  that  the 
transmitted  energy  in  a  direct  sequence 
system  is  not  concentrated  in  any  one 
portion  of  the  emission  bandwidth.  In 
considering  the  appropriate  power 
limits  for  digital  modulation  systems,  it 
appears  that  the  spectrum 
characteristics  of  these  systems  are  very 
similar  to  the  characteristics  of  direct 
sequence  spread  spectrum  systems. 
Accordingly,  it  appears  that  digital 
systems  may  exhibit  no  more  potential 
to  cause  interference  to  other  devices 
than  direct  sequence  systems.  With  this 
in  mind,  we  invite  comment  on  whether 
digitally  modulated  systems  should  be 
allowed  to  operate  at  the  same  power 
levels  as  direct  sequence  spread 
spectrum  systems,  namely  1  watt 
maximum  output  power  with  power 
spectral  density  not  exceeding  8  dBm  in 
any  3  kHz  band.  However,  we  also 
invite  conunent  as  to  whether  the 
flexibility  we  are  allowing  for  digitally 
modulated  systems  warrants  a  reduction 
in  permitted  power  levels  to  reduce  the 
likelihood  of  any  adverse  impact  on 
other  systems  operating  in  tUs 
spectrum,  similar  to  the  reduced  power 
levels  adopted  for  wide-band  frequency 
hopping  systems.  If  we  find  it  necessary 
to  reduce  the  allowed  power  for 
digitally  modulated  systems,  should  we 
make  any  changes  in  the  power  level 
adjustments  for  point-to-point  operation 
in  §  15.247(b)(3)? 

6.  The  proposals  made  herein  woidd 
more  closely  align  the  §  15.247  rules 
with  the  U-Nn  rules.  We  seek  comment 
on  whether  the  same  result  would  be 
achieved  by  amending  the  U-NII  rules 
to  include  the  915  MHz  and  2.4  GHz 
bands.  The  upper  limit  of  the  5.725- 
5.825  GHz  U-Nn  band  would  also  need 
to  be  expanded  to  5.850  GHz  in  order 
to  realign  the  standards  with  those 
presently  permitted  under  §  15.247.  We 
specifically  invite  comment  on  any 
detrimental  impact  this  could  have  on 
manufacturers . 

7.  Direct  Sequence  Processing  Gain. 
The  processing  gain  requirement  was 
adopted  more  than  ten  years  ago  as  a 
means  to  ensiue  that  manufacturers 
would  not  take  advantage  of  the  higher 
power  levels  afforded  spread  spectrum 
devices  by  designing  systems  with  wide 
bandwidths  where  much  of  the  energy 
transmitted  is  not  needed  for 
conmiimication.  As  the  spread  spectrum 
industry  has  matured  it  is  not  clear  that 
this  requirement  continues  to  be 
necessary.  Manufacturers  have  an 
incentive  to  design  their  systems  to 
include  processing  gain  in  order  for 
their  devices  to  operate  properly  when 
located  near  other  radio  fi^uency 
devices.  In  addition,  it  has  become 
increasingly  diffictilt  to  determine  the 


true  processing  gain  of  certain  direct 
sequence  spread  spectrum  systems.  We 
observe  that  uncertainties  about  the 
processing  gain  requirement  can  be  a 
significant  impediment  to  the 
introduction  of  new  technologies.  In 
light  of  these  factors,  we  are  now 
proposing  to  eliminate  the  processing 
gain  requirement  for  direct  sequence 
spread  spectrum  systems.  We  invite 
comment  on  this  proposal. 

Initial  Regulatory  Flexibility  Analysis 

8.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,*  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Fiuther 
Notice  of  Proposed  Rule  Making  and 
Order  (Further  Notice).  Written  pubUc 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Further  Notice  of  Proposed  Rule 
Making. 

A.  Need  for  and  Objectives  of  the 
Proposed  Rules 

9.  This  Further  Notice  of  Proposed 
Rulemaking  proposes  changes  that 
remove  imnecessary  regulatory  barriers 
to  the  introduction  of  new  wireless 
devices  using  spread  spectnun  and 
other  digital  technologies.  The 
proposals  will  also  improve  sharing  of 
the  spectnun  by  wireless  devices 
operating  in  the  2.4  GHz  band  (2400- 
2483.5  MHz).  Specifically,  the  FNPRM 
proposes  to  relax  the  frequency  hopping 
spread  spectrum  rules  in  §  15.247  in 
accordance  with  a  Joint  Petition  for 
Clarification,  or  in  the  Alternative, 
Partial  Reconsideration  filed  by  thirteen 
parties. 2  The  proposed  changes  would ' 
permit  all  frequency  hopping  systems  in 
the  2.4  GHz  band  to  use  as  few  as  fifteen 
hopping  chaimels  instead  of  the 
seventy-five  hopping  channels  some 
systems  are  now  required  to  use. 
Systems  using  the  minimum  number  of 
chaimels  will  be  required  to  employ 
adaptive  hopping  techniques  in  order  to 
avoid  transmitting  on  occupied 
frequencies. 

10.  The  FNPRM  seeks  comments 
regarding  alternative  operating 
parameters  6r  conditions  for  frequency 


» 5  U.S.C.  603. 

»  See  Joint  Petition  for  Clarification  or,  in  the 
Alternative,  Partial  Reconsideration  filed  October 
25,  2000  in  ET  Docket  99-231  on  behalf  of  SComm, 
Apple  Computer,  Cisco  Systems,  Dell  Computer, 
IBM,  Intel  Corporation,  Intersil,  Lucent 
Technologies,  Microsoft,  Nokia  Inc.,  Silicon  Wave, 
Toshiba  America  Information  Systems,  and  Texas 
Instruments. 
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hopping  systems  that  may  achieve  the 
same  goals.  For  example,  the  operating 
conditions  in  the  Joint  Petition  would 
allow  a  system  using  1  MHz  bandwidth 
hopping  chaimels  to  use  as  little  as  18% 
of  the  available  spectrum  at  2.4  GHz  to 
implement  adaptive  hopping 
techniques.  The  FNPRM  asks  whether 
the  Commission  could  realize  the  goals 
of  the  petitioners  by  requiring  that 
adaptive  hopping  systems  use  a 
minimiun  of  25%  or  50%  of  the  band 
with  a  power  reduction  in  relationship 
to  amount  of  spectrum  used. 

11.  The  FNPRM  also  proposes  to 
modify  the  rules  for  non-frequency 
hopping  spread  spectrum  systems  in  the 
915  MHz  (902-928  MHz).  2.4  GHz.  and 
5.7  GHz  (5725-5850  MHz)  bands  to 
accommodate  developing  systems  that 
use  digital  modulation  techniques. 
Systems  using  digital  modulation 
techniques  would  be  required  to  meet 
the  same  technical  requirements  as 
spread  spectrum  systems,  as  modified  in 
this  proceeding.  The  Commission 
believes  that  this  proposal  will  allow 
more  and  more  diverse  products  to 
utilize  those  bands  and  thereby  increase 
consumer  choice.  It  would  also  provide 
the  flexibility  and  certainty  needed  to 
promote  the  introduction  of  new,  non- 
interfering  products  into  the  band, 
without  the  need  for  frequent  rule 
changes  to  address  each  specific  new 
technology  that  may  be  developed.  This 
proposal  would  more  closely  align  the 

§  15.247  spread  spectrum  rules  with  the 
§  15.407  U-NII  rules.  Therefore,  we  seek 
comment  on  whether  the  same  result 
would  be  achieved  by  amending  the  U- 
Nn  rules  to  include  the  915  MHz  and 
2.4  GHz  bands. 

12.  Finally,  the  FNPRM  proposes  to 
eliminate  the  processing  gain 
requirement  for  direct  sequence  spread 
spectrum  systems.  The  processing  gain 
requirement  was  adopted  more  than  ten 
years  ago  as  a  means  to  ensure  that 
manufacturers  would  not  take  advantage 
of  the  higher  power  levels  afforded 
spread  spectrum  devices  by  designing 
systems  with  wide  bandwidths  where 
much  of  the  energy  transmitted  is  not 
needed  for  communication.  As  the 
spread  spectrum  industry  has  matvired  it 
is  not  clear  that  this  requirement 
continues  to  be  necessary. 
Manufacturers  have  an  incentive  to 
design  their  systems  to  include 
processing  gain  in  order  for  their 
devices  to  operate  properly  when 
located  near  other  radio  frequency 
devices. 

B.  Legal  Basis 

13.  The  proposed  action  is  taken 
pursuant  to  Sections  4(i),  301,  302, 
303(e),  303(f).  and  303(r)  of  the 


Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  and  303(r). 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

14.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted. ^  The 
Regulatory  Flexibility  Act  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
business  concern"  imder  section  3  of 
the  Small  Business  Act.^  A  small 
business  concern  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.5 

15.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  unlicensed 
communications  devices  manufacturers. 
Therefore,  we  will  utilize  the  SBA 
definition  applicable  to  manufacturers 
of  Radio  and  Television  Broadcasting 
and  Communications  Equipment. 
According  to  the  SBA  regulations, 
unlicensed  transmitter  manufacturers 
must  have  750  or  fewer  employees  on 
order  to  qualify  as  a  small  business 
concern.^  Census  Bureau  data  indicates 
that  there  are  858  U.S.  companies  that 
manufoctxire  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  be  classified  as  small  entities.^ 
We  do  not  believe  this  action  would 
have  a  negative  impact  on  small  entities 
that  manufacture  unlicensed  spread 
spectrum  devices.  Indeed,  we  believe 
the  actions  should  benefit  small  entities 
because  it  should  make  available 
increased  business  opportunities  to 
small  entities.  We  request  comment  on 
these  assessments. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Cither  Compliance 
Requirements 

16.  Part  15  transmitters  are  already 
required  to  be  authorized  under  the 
Commission's  certification  procedure  as 
a  prerequisite  to  marketing  and 
importation.  See  47  CFR  15.101, 15.201, 


'  5  U.S.C.  603(b)(3). 

*W.  601(3). 

s/rf.  632. 

•See  13  CFR  121.201,  NAICS  Code  334220  (SIC 
Code  3663).  Although  SBA  now  uses  the  NAICS 
classifications,  instead  of  SIC,  the  size  standard 
remains  the  same. 

'  See  U.S.  Dept.  of  Commerce,  1992  Census  of 
Transportation,  Communications  and  Utilities 
(issued  May  1995),  SIC  category  3663  (NAICS  Code 
334220). 


15.305,  and  15.405.  Additionally, 
manufacturers  of  direct  sequence  spread 
spectrum  systems  must  submit  a 
determination  of  system  processing  gain 
to  the  Commission  in  order  to  obtain 
product  certification. 

17.  The  proposed  regulations  will  add 
permissible  methods  of  operation  for 
frequency  hopping  spread  spectrum 
systems.  No  new  reporting  or 
recordkeeping  requirements  are 
proposed  for  the  manufacturers  of 
fi^uency  hopping  spread  spectrum 
devices.  However,  the  rules  proposed  in 
the  Further  Notice  would  eliminate  the 
requirement  that  manufacturers  of  direct 
sequence  systems  submit  evidence  of 
compliance  with  a  minimum  processing 
gain.  Therefore,  the  proposed  rules 
reduce  the  reporting  and  recordkeeping 
burdens  placed  on  all  manufacturers, 
including  small  entities.  None  of  the 
proposals  would  require  alteration  of 
any  existing  products. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

18.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives:  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  nde 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design 
standards;  and  (4)  an  exemption  frt)m 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

19.  At  this  time,  the  Commission  does 
not  believe  the  proposals  contained  in 
the  Further  Notice  will  have  a 
significant  economic  impact  on  small 
entities.  The  Further  Notice  does  not 
propose  new  device  design  standards. 
Instead,  it  relaxes  the  rules  with  respect 
to  the  types  of  devices  which  are 
allowed  to  operate  pursuant  to  the 
spread  spectrum  regulations.  There  is 
no  burden  of  compliance  with  the 
proposed  changes.  Manufactiu^rs  may 
continue  to  produce  devices  which 
comply  with  the  former  rules  and,  if 
desired,  design  devices  to  comply  with 
the  new  regulations.  The  proposed  rules 
will  apply  equally  to  large  and  small 
entities.  Therefore,  there  is  no 
inequitable  impact  on  small  entities. 
Finally,  the  FNPRM  does  not 
recommend  a  deadline  for 
implementation.  We  believe  that  the 
proposals  are  relatively  simple  and  do 
not  require  a  transition  period  to 
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implement.  An  entity  desiring  to  take 
advantage  of  the  relaxed  regulations 
may  do  so  at  any  time. 

20.  Unless  our  views  are  altered  by 
comments,  we  find  that  the  proposed 
rule  changes  contained  in  this  FNPRM 
will  not  present  a  significant  economic 
burden  to  small  entities.  Therefore  it  is 
not  necessary  at  this  time  to  propose 
alternative  rules.  Notwithstanding  our 
finding,  we  request  comment  on 
alternatives  that  might  minimize  the 
amount  of  adverse  economic  impact,  if 
any,  on  small  entities. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rtde 

21.  None. 

22.  Pursuant  to  sections  4(i),  301,  302, 
303(e),  303(f),  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i),  301, 
302,  303(e),  303(f),  and  303(r),  the 
Further  Notice  of  Proposed  Rule  Making 
is  hereby  Adopted. 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment. 

Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Proposed  Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  15  as  follows: 

PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  304. 
307.  336  and  544A. 

2.  Amend  §  15.247  as  follows: 

a.  Revise  paragraphs  (a)  introductory 
text.  (a)(l)(ii),  (a)(l)(iii),  (a)(2),  (b)(1),  (c) 
and  (d). 

b.  Redesignate  paragraphs  {b)(3)  and 
(b)(4)  as  paragraphs  (b)(4)  and  (b)(5). 

c.  Add  a  new  paragraph  (b)(3),  and 
revise  new  paragraphs  (b)(4)  and  {b)(5). 

d.  Remove  paragraph  (e). 

e.  Redesignate  paragraphs  (f),  (g),  and 
(h)  as  paragraphs  (e),  (f),  and  (g). 

f.  Revise  new  paragraphs  (e),  (f),  and 
(g)  (The  Note  following  redesignate^ 
paragraph  (g)  is  unchanged.). 

The  additions  and  revisions  read  as 
follows: 

$  1 5.247  Operation  within  the  bands  902- 
928  MHz,  2400-2483.5  MHz,  and  5725-5850 
MHz. 

(a)  Operation  under  the  provisions  of 
this  section  is  limited  to  frequency 
hopping  and  direct  sequence  spread 


spectrum  systems  and  digitally 
modulated  intentional  radiators  that 
comply  with  the  following  provisions: 

(D*  *   * 

(ii)  Frequency  hopping  systems 
operating  in  the  5725-5850  MHz  band 
shall  use  at  least  75  hopping 
frequencies.  The  maximum  20  dB 
bandwidth  of  the  hopping  channel  is  1 
MHz.  The  average  time  of  occupancy  on 
any  frequency  shall  not  be  greater  than 
0.4  seconds  within  a  30  second  period. 

(iii)  Frequency  hopping  systems  in 
the  2400-2483.5  MHz  band  shall  use  at 
least  75  non-overlapping  channels, 
except  that  as  few  as  15  non- 
overlapping  channels  may  be  used  for 
systems  that  intelligently  modify  their 
hopsets  in  accordance  with  paragraph 
(g)  of  this  section.  Hopsets  modified  in 
this  maimer  must  be  re-determined  at 
least  once  every  30  seconds.  The 
average  time  of  occupancy  on  any 
channel  shall  not  be  greater  than  0.4 
seconds  within  a  period  of  0.4  seconds 
multipUed  by  the  niunber  of  hopping 
channels  employed. 

(2)  Systems  using  direct  sequence 
spread  spectnun  and  digital  modulation 
techniques  may  operate  in  the  902-928 
MHz,  2400-2483.5  MHz.  and  5725-5850 
MHz  bands. 

(b)*   *   * 

(1)  For  frequency  hopping  systems  in 
the  2400-2483.5  MHz  band  employing 
at  least  75  hopping  channels,  and  all 
frequency  hopping  systems  in  the  5725- 
5850  MHz  band:  1  Watt.  For  all  other 
frequency  hopping  systems  in  the  2400- 
2483.5  band:  0.125  Watt 
*         •         *        •         * 

(3)  For  systems  using  digital 
modulation  in.the  902-928  MHz,  2400- 
2483.5  MHz,  and  5725-5780  MHz 
bands:  1  Watt. 

(4)  Except  as  shown  below  in  this 
paragraph  (b)(4).  if  transmitting 
anteimas  of  directional  gain  greater  than 
6  dBi  are  used,  the  peak  output  power 
from  the  intentional  radiator  shall  be 
reduced  below  the  stated  values  in 
paragraph  (b)(3)  by  the  amount  in  dB 
that  the  directional  gain  of  the  antenna 
exceeds  6  dBi. 

(i)  Systems  operating  in  the  2400- 
2483.5  MHz  band  that  are  used 
exclusively  for  fixed,  point-to-point 
operations  may  employ  transmitting 
antennas  with  directional  gain  greater 
than  6  dBi  provided  the  maximum  peak 
output  power  of  the  intentional  radiator 
is  reduced  by  1  dB  for  every  3  dB  that 
the  directional  gain  of  the  antenna 
exceeds  6  dBi. 

(ii)  Systems  operating  in  the  5725- 
5850  MHz  band  that  are  used 
exclusively  for  fixed,  point-to-point 
operations  may  employ  transmitting 


antennas  with  directional  gain  greater 
than  6  dfii  without  any  corresponding 
reduction  in  transmitter  peak  output 
power. 

(iii)  Fixed,  point-to-point  operation, 
as  used  in  paragraphs  (b)(4)(i)  and 
(b)(4)(ii)  of  this  section,  excludes  the  use 
of  point-to-multipoint  systems, 
omnidirectional  applications,  and 
multiple  co-located  intentional  radiators 
transmitting  the  same  information.  The 
operator  of  the  spread  spectnun 
intentional  radiator  or.  if  the  equipment 
is  professionally  installed,  the  installer 
is  responsible  for  ensiuing  that  the 
system  is  used  exclusively  for  fixed, 
point-to-point  operations.  The 
instruction  manual  furnished  with  the 
intentional  radiator  ^hall  contain 
language  in  the  installation  instructions 
informing  the  operator  and  the  installer 
of  this  responsibility. 

(5)  Systems  operating  under  the 
provisions,  of  this  section  shall  be 
operated  in  a  manner  that  ensures  that 
the  public  is  not  exposed  to  radio 
frequency  energy  levels  in  excess  of  the 
Commission's  guidelines.  See 
§  1.1307(b)(1)  of  this  chapter. 

(c)  In  any  100  kHz  bandwidth  outside 
the  frequency  band  in  which  the  spread 
spectrum  or  digitally  modulated 
intentional  radiator  is  operating,  the 
radio  fi«quency  power  than  is  produced 
by  the  intentional  radiator  shall  be  at 
least  20  dB  below  that  in  the  100  kHz 
bandwidth  within  the  band  that 
contains  the  highest  level  of  the  desired 
power,  based  on  either  an  RF  conducted 
or  a  radiated  measiu^ment.  Attenuation 
below  the  general  limits  specified  in 

§  15.209(a)  is  not  required.  In  addition, 
radiated  emissions  which  fall  in  the 
restricted  bands,  as  defined  in 
§  15.205(a),  must  also  comply  with  the 
radiated  emission  limits  specified  in 
§  15.209(a)  (see  §  15.205(c)). 

(d)  For  direct  sequence  spread 
spectrum  and  digitally  modulated 
systems,  the  peak  power  spectral 
density  conducted  from  the  intentional 
radiator  to  the  antenna  shall  not  be 
greater  than  8  dBm  in  any  3  kHz  band 
diuing  any  time  interval  of  continuous 
transmission. 

(e)  For  the  purposes  of  this  section, 
hybrid  systems  are  those  that  employ  a 
combination  of  both  frequency  hopping 
and  direct  sequence  or  digital 
modulation  techniques.  The  frequency 
hopping  operation  of  the  hybrid  system, 
with  the  direct  sequence  or  digital 
modulation  operation  tiuned  off,  shall 
have  an  average  time  of  occupancy  on 
any  frequency  not  to  exceed  0.4  seconds 
within  a  time  period  in  seconds  equal 
to  the  number  of  hopping  fi^uencies 
employed  multiplied  by  0.4.  The  direct 
sequence  or  the  digital  modulation 
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operation  of  the  hybrid  system,  with  the 
frequency  hopping  operation  tiuned  off, 
shall  comply  with  the  power  density 
requirements  of  paragraph  (d)  of  this 
section. 

(f)  Frequency  hopping  systems  are  not 
required  to  employ  all  available 
hopping  channels  diuing  each 
transmission.  However,  the  system, 
consisting  of  both  the  transmitter  and 
the  receiver,  must  be  designed  to 
comply  with  all  of  the  regulations  in 
this  section  should  the  transmitter  be 
presented  with  a  continuous  data  (or 
information)  stream.  In  addition,  a 
system  emplo)ring  short  transmission 
bursts  must  comply  with  the  definition 
of  a  frequency  hopping  system  and  must 
distribute  its  transmissions  over  the 
minimum  number  of  hopping  channels 
specified  in  this  section. 

(g)  The  incorporation  of  intelligence 
within  a  frequency  hopping  system  that 
permits  the  system  to  recognize  other 
users  within  the  spectrum  band  so  that 
it  individually  and  independently 
chooses  and  adapts  its  hopsets  to  avoid 
hopping  on  occupied  channels  is 
permitted.  The  coordination  of 
frequency  hopping  systems  in  any  other 
manner  for  the  express  purpose  of 
avoiding  the  simultanecus  occupancy  of 
individual  hopping  frequencies  by 
multiple  transmitters  is  not  permitted. 
***** 

[PR  Doc.  01-14526  Filed  6-11-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22  and  24 

[WT  DockM  No.  01-108;  FCC  01-153] 

Year  2000  Biennial  Regulatory  Review 
To  Modify  or  Eliminate  Outdated  Rules 
Affecting  the  Cellular  Radiotelephone 
Service  and  the  Commercial  Mobile 
Radio  Services 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  hi  this  document,  the 
Commission,  pursuant  to  its  year  2000 
Bieimial  Review  of  regulations, 
proposes  to  modify  or  eliminate 
regulations  that  have  become  outdated 
as  a  result  of  technological  change, 
increased  competition  in  the 
Commercial  Mobile  Radio  Services 
(CMRS),  supervening  changes  to  related 
Commission  rules,  or  a  combination  of 
these  factors.  The  Commission  focuses 
its  review  on  the  cellular  rules,  although 
it  also  considers  modification  or 
elimination  of  certain  other  rules  that 


affect  all  Public  Mobile  Services.  The 
NPRM  specifically  addresses  the 
following  rules:  cellular  service 
requirements  and  limitations;  cellular 
technical  rules,  including  the  analog 
cellular  compatibility  standard,  the 
electronic  serial  niunber  rule, 
chaimelization  requirements, 
modulation  requirements  and  in-band 
emissions  limitations,  the  wave 
polarization  requirement,  assignment  of 
system  identification  numbers, 
determination  of  cellular  geographic 
service  area,  and  service 
commencement  and  construction 
periods;  the  incidental  services  rule; 
and  the  cellular  anti-trafficking  rules. 
DATES:  Comments  are  due  on  or  before 
July  2,  2001;  reply  conunents  are  due  on 
or  before  August  1,  2001.  Written 
comments  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  July  2,  2001.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(0MB)  on  the  modified  information 
collection(s)  on  or  before  August  13, 
2001. 

ADDRESSES:  Parties  who  choose  to  file 
comments  by  paper  should  send 
comments  to  the  Commission's 
Secretary.  Magalie  Roman  Salas,  Office 
of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.;  TW-A325;  Washington,  DC 
20554.  Comments  filed  through  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  can  be  sent  as  an 
electronic  file  via  the  Internet  to 
http://www.fcc.gov/e-file/ecfs.html.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboley@fcc.gov,  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
Room  10236  NEOB,  725  17th  Street, 
NW.".  Washington.  DC  20503  or  via  the 
Internet  to 
edward.springer€tomb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Van  Wazer  at  (202)  418-0030 
(Wireless  Telecommunications  Bineau). 
For  additional  information  concerning 
the  information  collection(s)  contained 
in  this  document,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Notice  of  Proposed 
Rulemaking  ("NPRM")  in  WT  Docket 
No.  01-108,  FCC  01-153,  adopted  May 
3,  2001  and  released  May  17,  2001.  The 
complete  text  of  the  document  is 


available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-3800,  445  12th 
Street,  SW.,  CY-B400,  Washington,  DC 
20554.  The  dociunent  is  also  available 
via  the  Internet  at  http://www.fcc.gov/ 
Bureaus/Wireless/Orden/2000/ 
fcc01153.pdf  This  Notice  of  Proposed 
Rulemaking  contains  proposed 
information  collection(s)  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 

I.  Paperwork  Reduction  Act 

1.  This  NPRM  contains  proposed 
revisions  to  existing  information 
collections.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collection(s)  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  Notice;  OMB 
notification  of  action  is  due  60  days 
from  date  of  publication  of  this  NPRM 
in  the  Federal  Register.  Comments 
should  address:  (a)  Whether  the 
proposed  modifications  to  existing 
information  collections  are  necessary  for 
the  proper  performance  of  the  functions 
of  the  Commission,  including  whether 
the  information  shall  have  practical 
utility;  (b)  the  accuracy  of  the 
Conunission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected:  and 
(d)  ways  to  minimize  the  biuden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

2.  The  information  collection 
requirements  of  47  CFR  22.901,  which 
is  contained  in  OMB  3060-0508  (66  FR 
109),  is  being  proposed  for  elimination. 
Further,  the  Commission  proposes  to 
revise  the  information  collection 
associated  with  47  CFR  22.937.  which  is 
also  contained  in  OMB  3060-0508.  By 
revising  47  CFR  22.937  to  eliminate  the 
financial  demonstration  requirement  for 
all  cellular  licensees  who  are  not 
competing  with  cellular  renewal 
licensees,  the  Commission  thus 
eliminates  the  information  collection 
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requiieinent(s)  associated  with  this  rule 
section. 

OMB  Control  No.:  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22. 

Form  No-.N/A. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  166,732. 

Frequency  of  Response:  On  occasion, 
quarterly,  semi-annually,  annually. 

Total  Annual  Burden:  250,415  hours. 

Total  Annual  Cost:  0. 

Needs  and  Uses:  Part  22  contains  the 
technical  and  legal  requirements  for 
radio  stations  operating  in  the  Public 
Mobile  Services.  Generally  the  collected 
information  is  used  to  determine  legal, 
technical  and/or  financial  qualifications 
of  the  respondents. 

n.  Inbt)duction 

3.  This  Notice  of  Proposed 
Rulemaking  initiates  a  proceeding  as 
part  of  the  Commission's  year  2000 
Biennial  Review  of  regulations  pursuant 
to  Section  11  of  the  Commimications 
Action  of  1934,  as  amended,  47  U.S.C. 
161  (Communications  Act).  Section  11 
requires  the  Conunission  to  review  all  of 
its  regulations  applicable  to  providers  of 
telecommunications  services,  and  to 
determine  whether  any  rule  is  no  longer 
in  the  public  interest  as  a  result  of 
meaningful  economic  competition 
between  providers  of 
telecommunications  service  and 
whether  such  regidations  should  be 
deleted  or  modified.  As  a  result,  the 
NPRM  sets  forth  and  seeks  comment  on 
specific  proposed  changes  to  several 
CMRS  service  rules. 

m.  Background 

4.  In  connection  with  the 
Commission's  year  2000  Biennial 
Review,  in  CC  Docket  No.  00-175,  FCC 
00-456  (rel.  Jan.  17,  2001)  (not 
published  in  the  Federal  Register),  the 
Commission  staff  prepared  a 
comprehensive  review  of  regulations 
that  affect  telecommunications  service 
providers.  The  Commission 
subsequenUy  issued  a  report  endorsing 
recommendations  made  by  staff  as  a 
resiilt  of  that  review.  In  the  staff  report, 
the  staff  notes  that  many  of  the  part  22 
rules  regulating  cellular  telephone 
service  date  back  to  the  inception  of  the 
service  in  the  early  1980s,  when  the  two 
cellular  carriers  in  each  market  were  the 
only  providers  of  mobile  telephony, 
thus  creating  a  "duopoly"  market  for 
this  service.  The  staff  report 
recommends  initiating  a  rulemaking  to 
review  the  cellular  rules  and  consider 
which  of  these  rules  are  obsolete  as  a 
result  of  the  technological  advances  and 


growth  of  competition  that  have 
occurred  in  mobile  telephony  since  the 
rules  were  adopted.  The  report  also 
recommends  review  of  certain  other  Part 
22  rules  on  the  same  basis.  This  NPRM 
addresses  many  of  the  issues  identified 
in  the  staff  Biennial  Review  report. 

IV.  Discussion 

5.  This  NPRM  sets  forth  and  seeks 
comment  on  specific  proposed  changes 
to  several  service  rules.  The  following 
specific  rules  and  issues  are  addressed 
in  the  item:  (l)  Cellular  service 
requirements  and  limitations  (§22.901); 
(2)  Advanced  Mobile  Phone  Service 
(AMPS)  analog  cellular  compatibility 
standard  (§§  22.901  and  22.933);  (3) 
manufacturing  and  design  requirements 
governing  the  security  of  electronic 
serial  niunbers  (ESNs)  in  cellular 
telephones  (§  22.919);  (4)  cellular 
channelization  rules  (§22.905);  (5) 
cellular  analog  modulation  requirement 
and  out-of-band  emissions  limitations 
(§§  22.915  and  22.917),  as  well  as  out- 
of-band  emissions  rules  for  broadband 
Personal  Communications  Service 
(PCS);  (6)  cellular  wave  polarization 
requirement  (§  22.367(a)(4));  (7)  rule 
governing  cellular  System  Identification 
Numbers  (SIDs)  (§  22.941);  (8) 
alternative  methods  for  determining  a 
Cellular  Geographic  Service  Area 
(CGSA)  (§  22.911);  (9)  service 
commencement  and  construction  period 
rules  (§  22.946);  (10)  incidental  services 
rules  (§  22.323);  and  (11)  cellular  anti- 
trafficking  rules  (§§  22.937,  22.943,  and 
22.945).  Each  of  these  issues  will  be 
discussed  briefly  in  turn. 

6.  Cellular  Service  Requirements  and 
Limitations  (§  22.901).  Although  this 
rule  has  been  amended  several  times 
since  its  adoption,  the  NPRM  notes  that 
it  appears  outdated  in  several  respects. 
First,  the  rule  is  drafted  as  though  the 
principal  technology  employed  is 
analog,  which  is  no  longer  true.  The 
NPRM  proposes  revising  the  rule  to 
avoid  characterizing  any  particular 
technology  as  either  primary  or 
alternative.  Second,  die  NPRM  seeks 
comment  on  the  various  types  of  service 
area  information  provided  by  non- 
cellular  CMRS  carriers,  as  well  as 
whether  the  requirement  for  cellular 
carriers  to  provide  reliable  service  area 
information  is  still  necessary  in  light  of 
the  current  level  of  competition  for 
CMRS  services.  Also,  the  NPRM  seeks 
comments  on  modifying  or  eliminating 
other  provisions  of  the  rule. 

7.  Advanced  Mobile  Phone  Service 
(AMPS)  analog  cellular  compatibility 
standard  (§  22.901  and  22.933). 
Currently,  cellular  carriers  are  required 
to  provide  analog  service  in  accord  with 
the  Advanced  Mobile  Phone  Service 


(AMPS)  specifications  referenced  and 
incorporated  in  the  April  1981  version 
of  Office  of  Engineering  and  Technology 
(OET)  Bulletin  No.  53.  The  NPRM  seeks 
comment  on  whether  the  Commission 
should  update  or  eliminate  this 
standard  in  light  of  technological  and 
market  developments  since  the  adoption 
of  the  requirement.  In  particular,  the 
NPRM  seeks  comment  on  the  possible 
impact  of  eliminating  this  rule  on 
certain  existing  programs  and  services, 
and  notes  that  the  Commission  is 
reluctant  to  eliminate  the  standard  if 
doing  so  will  significantly  impair  the 
access  of  users  of  analog-dependent 
technology  to  wireless 
telecommunications  services. 

8.  Electronic  Serial  Number  (ESN) 
rule  (§  22.919).  Section  22.919  sets  forth 
various  design  requirements  for 
manufactiu«rs  of  cellular  telephones, 
which  are  not  applicable  to  other  CMRS 
services.  These  requirements  were 
adopted  to  address  the  problem  of 
cellular  cloning  fraud,  which  was 
prevalent  in  the  early  1990s.  Given  the 
developments  since  the  Commission 
promulgated  the  ESN  requirements, 
which  include  enactment  of  a  statute  to 
address  such  fraud  directly  and  changes 
in  the  technologies  available  to  prevent 
fraud,  the  NPRM  notes  that  many  of  the 
original  reasons  for  establishing  the  ESN 
requirements  may  no  longer  be 
compelling  and  proposes  removing 

§  22.919  from  the  Commission's  rules. 

9.  Channelization  Requirements 
(§  22.905).  The  NPRM  tentatively 
concludes  that  the  channelization  plan 
in  the  rules  is  no  longer  necessary 
because  analog  nationwide 
compatibility  has  already  been 
established  and  the  principal  digital 
technologies  are  exempt  from  this  plan. 

10.  Modulation  Requirements  and  In- 
Band  Emissions  Limitations  (§22.915). 
Section  22.915  of  the  Commission's 
rules  requires  that  cellular  systems  be 
capable  of  providing  service  using  the 
modulation  types  described  in  the 
existing  analog  compatibility 
specification.  Since  the  adoption  of  this 
rule,  the  Commission  has  permitted 
licensees  more  flexibility  in  choosing 
the  type  of  technology  with  which  to 
operate.  The  NPRM  seeks  comment  on 
how  the  Commission  can  define  an  out- 
of-band  emissions  limit  to  provide 
effective  protection  from  interference 
while  allowing  licensees  flexibility  to 
establish  a  different  limit  where 
appropriate. 

11.  Wave  Polarization  Requirement 
(§  22.367(a)(4)).  The  Commission's 
current  rules  requfre  vertical  wave 
polarization.  In  the  NPRM,  the 
Commission  tentatively  concludes  that 
it  should  relax  this  requirement. 
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12.  Assignment  of  System 
Identification  Numbers  (SIDs) 
(§22.941).  Section  22.941  of  the 
Commission's  rules  sets  forth  the 
procedure  by  which  the  Commission 
assigns  system  identification  numbers 
(SIDs)  in  the  Cellular  Radiotelephone 
Service.  The  Commission  proposes 
generally  eliminating  SIDs  as  a  term  of 
cellular  licenses,  and  also  seeks 
comment  on  proposals  for  SID 
coordination  functions  to  be  carried  out 
by  an  industry  organization,  rather  than 
the  Commission. 

13.  Determination  of  Cellular 
Geographic  Service  Area  (CGSA) 

(§  22.911(a)).  Section  22.911(a)  of  the 
Commission's  ndes  sets  forth  a 
standardized  method  for  determining 
the  CGSA  of  a  cellular  system  using  a 
specific  mathematical  formula.  Section 
22.911(b)  sets  forth  alternative  methods 
that  may  be  used  if  a  licensee  believes 
that  the  standard  method  produces  a 
CGSA  that  substantially  differs  from  the 
actual  coverage  of  its  system.  The  NPRM 
proposes  modifications  in  this  rule  to 
clarify  the  acceptable  methods  for 
determining  the  CGSA. 

14.  Service  Commencement  and 
Construction  Periods  (§  22.946).  This 
rule  sets  forth  the  timing  requirements 
relating  to  the  deployment  of  new 
cellular  systems.  The  NPRM  seeks 
comment  on  correcting  an  oversight 
made  during  a  recent  change  of  the  rule, 
as  well  as  updating  the  rule  in  light  of 
the  level  of  competition  for  CMRS 
services. 

15.  Incidental  Services  Rule 

(§  22.323).  Section  22.323  authorizes 
carriers  operating  in  the  Public  Mobile 
Radio  Services  to  provide  other 
communications  services  incidental  to 
the  primary  public  mobile  services, 
provided  certain  conditions  are  met. 
The  NPRM  seeks  comment  on 
eliminating  or  modifying  this  rule  to 
provide  carriers  more  flexibility  in 
providing  wireless  services  to  meet 
customer  demands. 

16.  Cellular  Anti-Trafficking  Rules 
(§§  22.937,  22.943,  and  22.945).  These 
rules  were  originally  adopted  to  prevent 
speculation  and  trafficking  in  cellular 
licenses  at  a  time  when  cellular  licenses 
were  awarded  through  a  lottery  process. 
Given  that  licenses  are  now  principally 
awarded  through  the  auction  process, 
which  in  effect  offers  safeguards  against 
speculative  purchases  of  authorizations, 
the  NPRM  seeks  comment  on  whether 
the  Commission  should  eliminate  or 
substantially  modify  these  rules. 

V.  Filing  Procedures 

17.  Pursuant  to  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
conunents  on  or  before  July  2,  2001,  and 


reply  comments  on  or  before  August  1, 
2001.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Dociunents  in  Rulemaking  Proceedings, 
63  FR  24.121  (1998). 

18.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit 
electronic  comments  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <yoiir  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

19.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas.  Office  of  the 
Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554. 

20.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
hxc,  445  12th  Street,  SW.,  CY-B400, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW.. 
Washington,  DC  20554.  Comments  and 
reply  comments  must  include  a  short 
and  concise  summary  of  the  substantive 
arguments  raised  in  the  pleading. 
Comments  and  reply  comments  must 
also  comply  with  47  CFR  1.49,  and  all 
other  applicable  sections  of  the 
Commission's  rules.  The  Commission 
also  directs  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
All  parties  are  encouraged  to  utilize  a 
table  of  contents,  regardless  of  the 
length  of  their  submission. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

21.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),'  the  Commission 


has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  of  the  policies  and  rules 
proposed  in  this  NPRM,  WT  Docket  No. 
01-108.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadline  for 
comments  on  the  Notice  provided  in 
paragraph  76  of  die  NPRM.  The 
Commission  will  send  a  copy  of  the 
Notice,  including  this  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.^  In  addition, 
the  Notice  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register.^ 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

22.  As  part  of  our  2000  biennial 
regulatory  review  pursuant  to  Section 
11  of  the  Communications  Act  of  1934, 
as  amended  (Communications  Act),  we 
are  required  to  review  all  of  oui 
regulations  that  are  applicable  to 
providers  of  telecommunications  service 
to  determine  whether  any  rule  is  no 
longer  in  the  public  interest.  More 
specifically,  in  the  Biennial  Review 
Report,  the  Conunission  indicated  that  it 
would  initiate  a  rulemaking  proceeding 
to  identify  and  address  potentially 
outdated  technical  rules  governing 
cellular  service,  based  on  the  stafTs 
recommendations  that  were  included  in 
the  Biennial  Review  Staff  Report.*  T*-? 
staff  report  notes  that  many  of  the  Part 
22  teclmical  rules  regidating  cellular 
telephone  service  date  back  to  the 
inception  of  the  ser\'ice  in  the  early 
1980s  and,  given  the  significant 
technological  changes  and  growth  in 
competition  for  cellular  services  since 
that  time,  the  rules  may  be  obsolete.  In 
particular,  the  NPRM  seeks  comment  on 
elimination  of  the  cellidar  analog 
compatibility  standard  and  the 
Electronic  Serial  Number  (ESN)  rule,  as 
well  as  modifying  several  other 
technical  rules.^  In  the  same  vein,  some 
of  the  cellular  anti-trafficking  rules  may 
be  outdated  because  they  were  adopted 
during  a  period  when  the  Commission 


'  See  5  U.S.C.  603.  The  RFA,  see  U.S.C.  601  et 
seq..  has  been  amended  by  the  Conliact  With 
America  Advancement  Act  of  1996.  Public  Law 


104-121.  110  Stat.  847  (1996)  (CWAAA).  Title  11  of 
the  CWAAA  is  the  Small  Business  Enforcement 
Fairness  Act  of  1996  (SBREFA). 

2  See  5  U.S.C.  603(a). 

'  See  id. 

*  Biennial  Regulatory  Review,  CC  Docket  No.  00- 
175,  Report  FOC  00-456  (adopted  December  29. 
2000;  released  lanuary  17.  2001)  {Biennial  Review 
Report):  Biennial  Regulatory  Review  2000  Updated 
Staff  Report,  released  lanuary  17.  2001  {Biennial 
Review  Staff  Report). 

'The  specific  technical  rules  include: 
§§  22.367(a)(4),  22.901.  22.905.  22.911.  22.915. 
22.917,  22.919,  22.933.  22.941.  and  22.946  of  the 
Commission's  rules. 
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resolved  mutually  exclusive 
applications  for  initial  cellular  services 
through  lottery,  rather  than  the  current 
system  of  resolving  such  mutually 
exclusive  applications  through 
competitive  bidding.^  We  also  take  this 
opportimity  to  reevaluate  certain  other 
Part  22  rules  that  apply  both  to  cellular 
and  to  other  CMRS,  specifically 
§  22.323,  which  imposes  conditions  on 
the  provision  of  "incidental"  services  by 
Public  Mobile  Services  providers.' 

B.  Certification  Regarding  Broadband 
PCS 

23.  With  regard  to  broadband  Personal 
Communications  Service  (PCS),  we 
certify,  pursuant  to  the  RFA,  that  the 
proposed  changes  to  §  24.238,  emissions 
limitations,  would  not  have  "a 
significant  economic  impact  on  a 
substantial  number"  of  small  broadband 
PCS  providers.*  The  proposed  changes 
to  this  rule  would  reduce  the 
compliance  burden  on  these  entities  by 
allowing  these  entities  greater  flexibility 
to  establish  out-of-band  emissions  limits 
to  be  used  at  specified  band  edges." 
Specifically,  the  proposed  §  24.238(c) 
would  allow  parties  to  establish 
alternative  out-of-band  emissions  limits 
pursuant  to  private  contractual 
arrangements — a  practice  that  is  not 
permitted  by  the  ciurent  rule.  This 
proposal  wovdd  effectively  codify  and 
expand  upon  a  waiver  that  the  Wireless 
Telecommunications  Bureau  (Bureau] 
granted  for  all  broadband  PCS  licensees 
in  August  2000.'°  In  that  waiver  grant, 
the  Bureau  waived  §  24.238  "insofer  as 
it  limits  out-of-band  emissions  on:  (1) 
Adjacent  contiguous  frequency  blocks 
that  are  separately  assigned  to  the  same 
PCS  licensees,  and  (2)  adjacent 
contiguous  frequency  blocks  that  are 
assigned  to  different  PCS  licensees  who 
have  entered  into  an  agreement(s) 
concerning  interference  protection  to 
the  adjacent  spectnun."  "  The  proposed 
rule  change  would  allow  somewhat 
more  flexibility  to  licensees  because  it 
would  not  limit  a  licensee's  ability  to 
contract  for  alternative  emissions 
limitations  to  only  those  frequency 
blocks  that  are  both  adjacent  and 
contiguous.  Because  our  proposed 
change  would  effectively  codify  a 
waiver  that  permits  greater  flexibility  for 


broadband  PCS  licensees,  the  proposed 
changes  to  §  24.238  would  not  have  a 
significant  economic  impact  on 
broadband  PCS  providers. 

C.  Legal  Basis 

24.  The  potential  actions  on  which 
comment  is  sought  in  this  NPRM  would 
be  authorized  imder  Sections  1,  4(i),  11, 
and  303  (r)  of  the  Commimications  Act 
of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  161,  and  303(r). 

D.  Description  and  Estimate  of  the 
Small  Entities  Subject  to  the  Rules 

25.  The  RFA  requires  that  an  initial 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
Agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities."  "  The  RFA  generally  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction."  ^^  in 
addition,  the  term  "small  business"  has 
the  same  meaning  as  the  term  "small 
business  concern"  imder  the  Small 
Business  Act'*  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SB  A.  is  This  IRFA 
describes  and  estimates  the  niunber  of 
small-entity  licensees  and 
manufacturers  that  may  be  affected  if 
the  proposals  in  this  NPRM  are  adopted. 

26.  This  NPRM  could  result  in  rule 
changes  that,  if  adopted,  would  affect 
small  businesses  that  currently  are  or 
may  become  Cellular  Radiotelephone 
Service  providers  that  are  regulated 
under  subpart  H  of  part  22  of  the 
Commission's  rules.  In  addition,  the 
proposed  changes  to  §  22.323  of  the 
Commission's  rules  would,  if  adopted, 
affect  service  providers  that  are 
regulated  imder  any  provisions  of  part 
22  of  the  Commission's  rules.  These 
include,  in  addition  to  Cellular 
Radiotelephone  Service  providers, 
providers  of  Paging  and  Radiotelephone 
(Common  Carrier  Paging),  Air-Ground 


•The  specific  cellular  anti-traflickiiig  rules 
include:  5S  22.937.  22.943.  and  22.945  of  the 
Commission's  rules. 

'  See  47  CFR  22.323. 

•See5U.S.C605. 

'See  para.  42,  supra. 

'"Omnipoint  Request  for  Broadband  Declaratory 
Ruling  or  Waiver  Concerning  PCS  Emissions  Limits 
Rule  Section  24.238.  DA  00-1767. 15  FCC  Rod. 
13.422  (2000). 

"Id.  a  11. 


"U.S.C.  603(b)(3). 

"Id.  at  601(6). 

"Id.  at  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Federal 
Register."  Id. 

"  Small  Business  Act,  15  U.S.C.  632  (1996). 


Radiotelephone,  Offshore 
Radiotelephone,  and  Rural 
Radiotelephone  services.  In  addition, 
pursuant  to  §  90.493(b)  of  the 
Commission's  rules,  paging  licensees  on 
exclusive  channels  in  the  929-930  MHz 
bands  are  subject  to  the  licensing, 
construction,  and  operation  rules  set 
forth  in  part  22.^8  As  this  rulemaking 
proceeding  applies  to  multiple  services, 
we  will  analyze  the  number  of  small 
entities  affected  on  a  service-by-service 
basis.  In  addition  to  service  providers, 
some  of  the  proposed  rule  changes  may 
also  affect  manufacturers  of  cellular 
telecommunications  equipment.  We 
will  include  a  separate  discussion 
regarding  the  number  of  small  cellular 
equipment  manufactiuing  entities  that 
are  potentially  affected  by  the  proposed 
rule  changes. 

27.  Cellular  Radiotelephone  Service. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  radiotelephone 
(wireless)  companies.  This  provides  that 
a  small^ntity  is  a  radiotelephone 
company  employing  no  more  than  1,500 
persons."  According  to  the  Bureau  of 
the  Census,  only  twelve  radiotelephone 
firms  from  a  total  of  1.178  such  firms, 
which  operated  during  1992,  had  1,000 
or  more  employees.'"  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  In  addition,  according 
to  the  most  recent  Telecommunications 
Industry  Revenue  data,  808  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
PCS,  which  are  placed  together  in  the 
data.'"  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
808  or  fewer  small  cellular  service 
carriers  that  may  be  affected  by  these 
proposals,  if  adopted. 


'•See  47  CFR  90.493(b). 
"13  CFR  121.201.  SIC  code  4812. 
'•  1992  Census.  Series  UC92-S-1,  at  Table  5,  SIC 
code  4812. 

"See  Telecommunications  Industry  Revenues: 
1999.  Industry  Analysis  Division.  Common  Carrier 
Bureau  (Sept.  2000). 
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28.  Paging.  The  Commission  has 
adopted,  and  the  SBA  has  approved,  a 
two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  paging  services.  Under  this 
definition,  a  small  business  is  defined  as 
either  (1)  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  S3 
million,  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling 
principals,  has  average  gross  revenues 
for  the  three  preceding  calendar  years  of 
not  more  than  $15  million.  The 
Commission  has  estimated  that  as  of 
January  1998,  there  were  more  than  600 
paging  companies  in  the  United 
States.  ^°  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
meet  the  small  business  thresholds  set 
forth  above,  or  the  number  of  these 
carriers  that  are  regulated  under  part  22 
of  the  Commission's  rules,  and  thus  are 
imable  at  this  time  to  estimate  with 
precision  the  niunber  of  affected  paging 
carriers  that  would  qualify  as  small 
business  concerns  under  our  definition. 
However,  we  estimate  that  the  majority 
of  existing  paging  providers  qualify  as 
small  entities  under  our  definition. 
Consequently,  we  estimate  that  there  are 
up  to  approximately  600  currently 
licensed  small  paging  carriers  that  may 
be  affected  by  the  rule  changes  proposed 
in  the  NPRM.  In  addition,  high  bids 
were  placed  at  auction  in  March  2000 
for  985  new  geographic  area  paging 
licenses,  and  an  additional  15,645 
geographic  area  paging  licenses  are 
expected  to  be  awarded  following  future 
auctions.  In  the  March  2000  auction, 
high  bids  were  placed  on  paging 
licenses  by  57  entities  that  qualify  as 
small  businesses  under  the 
Commission's  definition.  Licenses  have 
been  granted  to  56  of  these  entities,  and 
the  application  of  the  other  entity 
remains  pending.  Thus,  in  addition  to 
existing  licensees,  should  the 
Commission  adopt  the  rule  changes 
proposed  in  the  NPRM  either  57  or  58 
license  winners  in  the  recent  auction 
would  be  affected  small  entities,  and  up 
to  15,645  winners  of  paging  licenses  in 
future  auctions  would  be  affected  small 
entities. 

29.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  business 
specific  to  the  Air-Ground 
radiotelephone  service.^'  Accordingly, 


we  use  the  SBA  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1 ,500 
persons,  iliere  are  approximately  100 
licensees  in  the  Air-Ground 
radiotelephone  service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA  definition. 

30.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  ultra 
high  frequency  (UHF)  TV  broadcast 
channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the 
states  bordering  the  Gulf  of  Mexico.  At 
present,  there  are  approximately  55 
licensees  in  this  service.  The 
Commission  has  not  adopted  a 
definition  of  small  business  specific  to 
the  Offshore  Radiotelephone  Service. 
Accordingly,  we  use  the  SBA  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  The  Commission  is 
unable  at  this  time  to  estimate  the 
number  of  licensees  that  would  qualify 
as  small  entities  under  the  SBA 
definition  for  radiotelephone 
communications.  The  Commission 
assumes,  for  purposes  of  this  IRFA,  that 
all  of  the  55  licensees  are  small  entities, 
as  that  term  is  defined  by  the  SBA. 

31.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service. ^^  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).23  We  therefore  use  the  SBA 
definition  applicable  to  radiotelephone 
companies;  i.e.,  an  entity  employing  no 
more  than  1 ,500  persons.  There  are 
approximately  1000  licensees  in  the 
Rural  Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  entities  under  the 
SBA  definition. 

32.  Cellular  Equipment 
Manufacturers.  Some  of  the  proposed 
actions  in  the  NPRM  will  also  affect 
manufacturers  of  cellular  equipment. 
The  Commission  does  not  know  how 
many  cellular  equipment  manufacturers 
are  in  the  current  market.  The  1994 
County  Business  Patterns  Report  of  the 
Bureau  of  the  Census  estimates  that 
there  are  920  companies  that  make 
communications  subscriber  equipment. 
This  category  includes  not  only  cellular 
equipment  manufacturers,  but  television 
and  AM/FM  radio  manufacturers  as 
well.  Thus,  the  number  of  cellular 
equipment  manufacturers  is 


considerably  lower  than  920.  Under 
SBA  regulations,  a  "communications 
equipment  manufacturer,"  which 
includes  not  only  U.S.  cellular 
equipment  manufacturers  but  also  firms 
that  manu&ctiue  radio  and  television 
broadcasting  and  other  communications 
equipment,  must  have  a  total  of  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  ^^  Census 
Bureau  data  from  1992  indicate  that  at 
that  time  there  were  an  estimated  858 
such  U.S.  manufacturers  and  that  778 
(91%)  of  these  firms  had  750  or  fewer 
employees  and  would  therefore  be 
classified  as  small  entities. ^^  Using  our 
current  estimate  of  cellular  equipment 
manufacturers  and  the  previous 
percentage  estimate  of  small  entities,  we 
estimate  that  our  current  action  may 
affect  approximately  837  small  cellular 
equipment  manufacturers. 

E.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

34.  This  NPRM  neither  proposes  nor 
anticipates  any  additional  reporting, 
recordkeeping  or  other  compliance 
measures. 

F.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

35.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  'The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  ttom 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. ^^ 

36.  As  stated  earlier,  several  of  the 
Commission's  technical  and  anti- 
trafficking  cellular  rules  may  be 
outdated.  Therefore,  modifying  or 
eliminating  these  rules  should  decrease 
the  costs  associated  with  regulatory 
compliance  for  cellular  service 
providers,  provide  additional  flexibility 
in  manufacturing  cellular  equipment, 
and  also  enhance  the  market  demand  for 


2°  Implementation  of  Section  6002(b)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1993.  Third 
Repori.  13  FCC  Red  19746,  19792  (1998). 

2'  Air-ground  radiotelephone  service  is  defined  in 
§  22.99  of  the  Commission's  rules.  47  CFR  22.99. 


^2  Rural  Radiotelephone  Service  is  defined  in 
§  22.99  of  the  Commission's  rules.  47  CFR  22.99. 

"  BETRS  is  defined  in  S§  22.757  and  22.729  of 
the  Commission's  rules,  47  CFR  22.757  and  22.729. 


» 13  CFR  121.201.  Standard  Industrial 
Classification  (SIC)  code  3663. 

"V.S.  Dept.  of  Commerce,  1992  Census  of 
Transportation.  Communications  and  Utilities 
(issued  May  1995).  SIC  code  3663  (estimate  created 
by  the  Census  Bureau  under  contract  to  the  Office 
of  Advocacy.  SBA). 

"See  5  U.S.C.  603. 
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some  products.  Also,  amending  or 
deleting  the  incidental  services  rules 
may  allow  licensees  in  the  part  22 
services  greater  flexibility  in  the  types  of 
services  they  offer.  In  the  NPRM,  the 
Commission  has  set  forth  various 
options  it  is  considering  for  each  rule, 
from  modifying  rules  to  eliminating 
them  altogether.  As  discussed  in  the 
NPRM,  the  effect  of  any  rule  change  on 
the  regulatory  burden  of  both  licensees 
and  equipment  manufecturers  will  be  a 
significant  criterion  in  determining 
appropriate  Commission  action. 

37.  We  note  that  the  entire  intent 
underlying  our  actions  here  is  to  lessen 
the  levels  of  regulation,  consistent  with 
our  mandate  for  undertaking  bieimial 
reviews.  We  have  therefore  described, 
supra,  various  alternatives  to  lessen  the 
regidatory  burden  on  carriers  and 
equipment  manufacturers,  including 
small  entities.  We  seek  comment  on  any 
additional  appropriate  alternatives. 

G.  Federal  Rules  that  May  Duplicate, 
Overlap  or  Conflict  with  the  Proposed 
Rules 

38.  None. 


VIL  Ordering  Qaoaes 

39.  Authority  for  the  issuance  of  this 
NPRM  is  contained  in  Sections  154, 
222.  303,  309  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154.  222,  303,  309 
and  332. 

40.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  Shall  Send  a  copy 
of  this  NPRM,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

UstofSobjects 

47  CFR  Part  22 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

47  CFR  Part  24 

Communications  common  carriers. 
Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Commiuiications  Commission. 
Magalie  Ronuui  Salas, 

Secretary. 

Proposed  Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  title  47, 
part  22  pf  the  Code  of  Federal 
Regulations,  as  follows: 


PART  22— PUBUC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  222,  303,  309  and 
332. 

2.  Section  22.323  is  revised  to  read  as 
follows: 


§22.323    Incidentat  communication 
services. 

Carriers  authorized  to  operate  stations 
in  the  Public  Mobile  Services  may  use 
these  stations  to  provide  other 
telecommunications  services  incidental 
to  the  primary  public  mobile  service(s) 
for  which  the  authorizations  were 
issued. 

3.  Section  22.367  is  amended  by 
removing  and  reserving  paragraph  (a)(4) 
and  by  revising  paragraph  (d),  to  read  as 
follows: 

§22.387    Wave  polarization. 


(4)  [Reserved] 

*        •        •        •        * 

(d)  Any  polarization.  Base,  mobile 
and  auxiliary  test  transmitters  in  the 
Cellular  Radiotelephone  Service  are  not 
limited  as  to  wave  polarization.  Public 
Mobile  Service  stations  transmitting  on 
channels  higher  than  960  MHz  are  not 
limited  as  to  wave  polarization. 

§22.377    [Amendwf] 

4.  Section  22.377  is  amended  by 
removing  paragraph  (c). 

5.  Section  22.901  is  revised  to  read  as 
follows: 

§22.901    CeNular  service  raquiraments  and 
llnWtations. 

The  licensee  of  each  cellular  system  is 
responsible  for  ensuring  that  its  cellular 
system  operates  in  compliance  with  this 
section.  Each  cellular  system  must 
provide  either  mobile  service,  fixed 
service,  or  a  combination  of  mobile  and 
fixed  service,  subject  to  the 
requirements,  limitations  and 
exceptions  in  this  section.  Mobile 
service  provided  may  be  of  any  type, 
including  two-way  radiotelephone, 
dispatch,  one-way  or  two-way  paging, 
and  personal  communications  services 
(as  defined  in  part  24  of  this  chapter). 
Fixed  service  is  considered  to  be 
primary  service,  as  is  mobile  service. 
When  both  mobile  and  fixed  service  are 
provided,  they  are  considered  to  be  co- 
primary  services.  In  providing  cellular 
services,  each  cellular  system  may 
incorporate  any  technology  that  meets 
all  applicable  technical  requirements  in 
this  part. 

6.  Section  22.905  is  revised  to  read  as 
follows: 


§22.906    Frequency  bands. 

The  following  firequency  bands  are 
allocated  for  assignment  to  service 
providers  in  the  Cellular 
Radiotelephone  Service. 

(a)  Channel  Block  A:  869-680  MHz 
paired  with  824-835  MHz.  and  890- 
891.5  MHz  paired  with  845-846.5  MHz. 

(b)  Channel  Block  B:  880-890  MHz 
paired  with  835-845  MHz,  and  891.5- 
894  MHz  paired  with  846.5--849  MHz. 

7.  Section  22.911  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(3).  to 
read  as  follows: 

§  22.91 1    Celluiar  geographic  service  area. 

***** 

(b)*  •  * 

(1)  The  alternative  CGSA 
determination  must  define  the  CGSA  in 
terms  of  distances  from  the  cell  sites  to 
the  32  dB^V/m  contour  along  the  eight 
cardinal  radials,  with  points  in  other 
azimuthal  directions  determined  by  the 
method  given  in  paragraph  (a)(6)  of  this 
section.  The  distances  used  for  the 
cardinal  radials  must  be  representative 
of  the  coverage  within  the  45°  sectors, 
as  depicted  by  the  alternative  CGSA 
determination. 
***** 

(3)  The  provision  for  alternative 
CGSA  determinations  was  made  in 
recognition  that  the  formula  in 
paragraph  (a)(1)  of  this  section  is  a 
general  model  that  provides  a 
reasonable  approximation  of  coverage  in 
most  land  areas,  but  may  substantially 
under-predict  or  over-predict  coverage 
in  specific  areas  with  unusual  terrain 
roughness  or  featiires,  and  may  be 
inapplicable  for  certain  purposes,  e.g., 
cells  with  a  covwage  radius  of  less  than 
8  kilometers  (5  miles).  In  such  cases, 
alternative  methods  that  utilize  more 
specific  models  are  appropriate. 
Accordingly,  the  FCC  does  not  consider 
use  of  the  formula  in  paragraph  (a)(1)  of 
this  section  with  parameters  outside  of 
the  limits  in  paragraphs  (a)(3),  (a)(4)  and 
(a)(5)  of  this  section  or  with  data  for 
radials  other  than  the  cardinal  radials  to 
be  a  valid  alternative  method  for 
determining  the  CGSA  of  a  cellular 
system. 


§22.915    [Removed] 

8.  Section  22.915  is  removed. 

9.  Section  22.917  is  revised  to  read  as 
follows: 

§  22.91 7    Emission  limitations  for  cellular 
equipment 

The  rules  in  this  section  govern  the 
spectral  characteristics  of  emissions  in 
the  Cellular  Radiotelephone  Service. 

(a)  Out  of  band  emissions.  The  power 
of  any  emission  outside  of  the 
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authorized  operating  frequency  ranges 
must  be  attenuated  below  the 
transmitting  power  (P)  by  a  factor  of  at 
least  43  -t- 10  log(P)  dB. 

(b)  Measurement  procedure. 
Compliance  with  the  limitation  in 
paragraph  (a)  of  this  section  is  based  on 
the  use  of  measurement  instrumentation 
emplojring  a  resolution  bandwidth  of  1 
MHz  or  more.  However,  for 
measurements  within  1  MHz  of  the 
center  of  the  main  emission  bandwidth, 
a  resolution  bandwidth  of  not  less  than 
1%  of  the  main  emission  bandwidth 
may  be  employed.  For  the  purpose  of 
this  section,  the  main  emission 
bandwidth  is  the  continuous  width  of 
the  signal  outside  of  which  all 
emissions  are  attenuated  by  at  least  26 
dB  below  the  transmitting  power.  Either 
peak  or  average  measiu^ments  may  be 
used,  provided  that  both  the  emissions 
and  the  reference  transmitter  power  are 
measured  the  same  way.  When 
measuring  emissions,  the  transmitter 
must  be  set  to  operate  as  close  to  each 
of  the  upper  and  lower  channel  block 
edges  as  the  design  permits  for  normal 
operation. 

(c)  Alternative  out  of  band  emission 
limit.  Licensees  in  this  service  may 
establish  an  alternative  out  of  band 
emission  limit  to  be  used  at  specified 
band  edge(s)  in  specified  geographical 
areas,  in  lieu  of  that  set  forth  in  this 
section,  pxirsuant  to  a  private 
contractual  arrangement  of  all  affected 
licensees  and  applicai)^.  In  this  event, 
each  party  to  sudi  contract  shall 
maintain  a  copy  of  the  contract  in  their 
station  files  and  disclose  it  to 
prospective  assignees  or  transferees  and, 
upon  request,  to  the  FCC. 

(d)  Interference  caused  by  out  of  band 
emissions.  If  any  emission  from  a 
transmitter  operating  in  this  service 
results  in  interference  to  users  of 
another  radio  service,  the  FCC  may 
require  a  greater  attenuation  of  that 
emission  than  specified  in  this  section. 

§22.919    [Removed] 

10.  Section  22.919  is  removed. 

11.  Section  22.921  is  revised  to  read 
as  follows: 

§22.921    911  call  processing  procedures; 
911 -only  calling  mode. 

Mobile  telephones  manufactured  after 
February  13,  2000  that  are  capable  of 
operating  in  the  analog  mode  described 
in  the  standard  publication  ANSI  TLA/ 
EIA-553-A-99  "Mobile  Station— Base 
Station  Compatibility  Standard" 
(published  November  1,  1999 — available 
for  purchase  from  Global  Ei\gineering 
Documents,  15  Inverness  East. 
Engiewood,  CO  80112),  must 
incorporate  a  special  procediu«  for 


processing  911  calls.  Such  procedure 
must  recognize  when  a  91 1  call  is  made 
and,  at  such  time,  must  override  any 
progranmiing  in  the  mobile  unit  that 
determines  the  handling  of  a  non-911 
call  and  permit  the  call  to  be 
transmitted  through  the  analog  systems 
of  other  carriers.  This  special  procedure 
must  incorporate  one  or  more  of  the  911 
call  system  selection  processes  endorsed 
or  approved  by  the  FCC. 

1.  Section  22.937  is  revised  to  read  as 
follows: 

§  22.937    Demonstration  of  financial 
qualifications  In  cellular  renewal 
proceedirtgs. 

Each  applicant  for  a  new  cellular 
system  whose  application  is  competing 
with  a  cellular  renewal  application  must 
demonstrate  that  it  has,  at  the  time  the 
application  is  filed,  either  a  firm 
financial  commitment,  an  irrevocable 
letter  of  credit  or  a  performance  bond  in 
the  amoimt  of  its  realistic  and  prudent 
estimated  costs  of  construction  and  any 
other  expenses  to  be  incurred  during  the 
first  year  of  operating  its  proposed 
system  (the  irrevocable  letter  of  credit  or 
performance  bond  must  be  bom.  the 
type  of  financial  institution  described  in 
paragraph  (b)  of  this  section),  or 
available  resources,  as  defined  in 
paragraph  (c)  of  this  section,  necessary 
to  construct  and  operate  its  proposed 
cellular  system  for  one  year. 

(a)  The  firm  financial  commitment 
may  be  contingent  on  the  applicant 
obtaining  an  authorization.  The 
applicant  must  also  list  all  of  its  realistic 
and  prudent  estimated  costs  of 
construction  and  any  other  expenses  to 
be  incurred  during  the  first  year  of 
operating  its  proposed  system. 

(b)  The  firm  financial  commitment 
required  above  shall  be  obtained  frt}m  a 
state  or  federally  chartered  bank  or 
savings  and  loan  association,  another 
recognized  financial  institution,  or  the 
financial  arm  of  a  capital  equipment 
supplier;  shall  specify  the  terms  of  the 
loan  or  other  form  of  credit 
arrangement,  including  the  amount  to 
be  borrowed,  the  interest  to  be  paid,  the 
amount  of  the  commitment  fee  and  the 
fact  that  it  has  been  paid,  the  terms  of 
repayment  and  any  collateral  required; 
and  shall  contain  a  statement: 

(1)  That  the  lender  has  examined  the 
financial  conditions  of  the  applicant, 
including  audited  financial  statements 
where  applicable,  and  has  determined 
that  the  applicant  is  creditworthy; 

(2)  That  the  lender  has  examined  the 
financial  viability  of  the  proposal  for 
which  the  applicant  intends  to  use  the 
commitment; 


(3)  That  the  lender  is  committed  to 
providing  a  sum  certain  to  the  particular 
applicant; 

(4)  That  the  lender's  willingness  to 
enter  into  the  commitment  is  based 
solely  on  its  relationship  with  the 
applicant;  and, 

(5)  That  the  commitment  is  not  in  any 
way  guaranteed  by  an  entity  other  than 
the  applicant. 

(c)  An  applicant  intending  to  rely  on 
personal  or  internal  resources  must 
submit: 

(1)  Audited  financial  statements 
certified  within  one  year  of  the  date  of 
the  cellular  application,  indicating  the 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  year; 

(2)  A  balance  sheet  current  within  60 
days  of  the  date  of  filing  its  application 
that  clearly  shows  the  continued 
availability  of  sufficient  net  current 
assets  to  construct  and  operate  the 
proposed  cellular  system  for  one  year; 
and, 

(3)  A  certification  by  the  applicant  or 
an  officer  of  the  applicant  organization 
attesting  to  the  validity  of  the  unaudited 
balance  sheet. 

(d)  Applicants  intending  to  rely  upon 
financing  obtained  through  a  parent 
corporation  must  submit  the 
information  required  by  paragraph  (c)  of 
this  section,  as  the  information  pertains 
to  the  parent  corporation. 

(e)  As  an  alternative  to  relying  upon 
a  firm  financial  commitment,  an 
irrevocable  letter  of  credit,  or  a 
performance  bond  from  a  financial 
institution  as  described  in  paragraph  (b) 
of  this  section,  an  applicant  may  state 
that  it  has  placed  in  an  escrow  accoimt 
sufficient  cash  to  meet  its  construction 
and  first-year  operating  expenses.  Such 
a  statement  must  specify  the  amount  of 
cash,  the  escrow  account  number  and 
the  financial  institution  where  the~ 
escrow  account  is  located. 

(f)  Any  competing  application  filed 
against  the  renewal  application  of  an 
incumbent  cellular  system  licensee  that 
does  not  demonstrate,  at  the  time  it  is 
initially  filed,  that  the  competing 
applicant  has  sufficient  funds  to 
construct  and  operate  for  one  year  its 
proposed  cellular  system  will  be 
dismissed. 

13.  §  22.941  is  revised  to  read  as 
follows: 

§22.941    System  identification  numbers. 

System  identification  numbers  (SIDs) 
are  transmitted  by  cellular  systems  to 
cellular  telephones  in  their  areas. 
Reception  of  a  SID  so  transmitted 
enables  cellular  telephones  to  establish 
whether  they  would  be  in  a  "home"  or 
"roamer"  status  when  receiving  service 
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from  the  cellular  system.  The  SID  of  a 
cellular  system  is  also  programmed  into 
the  cellulcir  telephones  that  are 
subscribed  to  that  system.  A  cellular 
telephone  transmits  the  programmed 
SID  (among  other  numbers]  when 
seeking  service  from  a  cellular  system, 
enabling  that  system  to  determine 
whether  the  telephone  is  one  of  its 
subscribers  or  a  roamer;  and  if  a  roamer, 
what  the  home  system  of  that  cellular 
telephone  is.  SIDs  are  also  used  for 
various  billing  purposes. 

(a)  Each  cellular  system  must  have  at 
least  one  SID  that  is  associated  uniquely 
with  it.  Cellular  system  licensees  must 
coordinate  the  usage  of  SIDs  to  ensure 
that  this  requirement  is  met. 

(b)  Cellular  systems  may  transmit 
only  their  SID(s)  or  the  SID{s)  of  other 
cellular  systems.  A  cellular  system  may 
transmit  the  SID(s)  of  another  cellular 
system  only  if  the  licensee  of  that 
system  concurs  with  such  use  of  its  SID. 

14.  §  22.943  is  amended  by  revising  it 
to  read  as  follows: 

§  22.943    Limitations  on  transfer  of  control 
and  assignment  for  authorizations  issued 
as  a  result  of  a  comparative  renewal 
proceeding. 

Except  as  otherwise  provided  in  this 
section,  the  FCC  does  not  accept 
appUcations  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that 
has  been  acquired  by  the  current 
licensee  for  the  first  time  as  a  result  of 
a  comparative  renewal  proceeding  until 
the  system  has  provided  service  to 
subscribers  for  at  least  three  years. 

(a)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assigiunent  of  the 
authorization  of  a  cellular  system  that  is 
to  be  transferred  as  a  part  of  a  bona  fide 
sale  of  an  on-going  business  to  which 
the  cellular  operation  is  incidental. 

(b)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of  the 
authorization  of  a  cellular  system  that  is 
to  be  transferred  as  a  result  of  the  death 
of  the  licensee. 

(c)  The  FCC  may  accept  and  grant 
applications  for  consent  to  transfer  of 
control  or  for  assignment  of 
authorization  if  the  transfer  or 
assignment  is  pro  forma  and  does  not 
involve  a  change  in  ownership. 

§22.945    [Removed] 

15.  Section  22.945  is  removed. 

16.  Section  22.946  is  amended  by 
revising  it  to  read  as  follows: 

§22.946    Service  commencement  and 
construction  periods  for  cellular  systems. 

This  section  specifies  the  service 
commencement  and  construction 


requirements  for  cellular  systems. 
Related  rule  provisions  and  notification 
requirements  are  contained  in  §  1.946  of 
this  chapter. 

(a)  Commencement  of  service.  Each 
new  cellular  system  licensed  in  markets 
91-306  must  be  partially  constructed 
and  begin  providing  service  to 
subscribers  within  18  months.  All  other 
cellular  systems  must  be  at  least 
partially  constructed  and  begin 
providing  service  to  subscribers  within 
12  months,  beginning  on  the  date  of 
grant  of  the  initial  authorization.  The 
grant  of  any  subsequent  authorizations 
(such  as  for  major  modifications)  do  not 
extend  this  period.  To  satisfy  this 
requirement,  a  cellular  system  must  be 
interconnected  vdth  tlie  public  switched 
telephone  network  (PSTN)  and  must  be 
providing  service  to  mobile  stations 
operated  by  its  subscribers  and  roamers. 
A  cellular  system  is  considered  to  be 
providing  service  only  if  mobile  stations 
can  originate  telephone  calls  to  and 
receive  telephone  calls  from  wireline 
telephones  through  the  PSTN. 

Note  to  paragraph  (a)  of  §  22.946:  The  first 
cellular  system  authorized  on  each  channel 
block  in  markets  1  through  90,  inclusive,  was 
allowed  36  months,  rather  than  12  months, 
to  commence  providing  service.  The  first 
cellular  system  authorized  on  each  channel 
block  in  markets  other  than  markets  1 
through  90,  inclusive,  was  allowed  18 
months,  rather  than  12  months,  to  commence 
providing  service.  These  longer  startup 
periods  that  were  afforded  to  first-authorized 
cellular  systems  have  all  elapsed. 

(b)  Construction  period  for  specific 
facilities.  The  construction  period 
applicable  to  specific  new  or  modified 
cellular  facilities  for  which  a  separate 
authorization  is  granted  is  one  year, 
beginning  on  the  date  the  authorization 
is  granted. 

PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

17.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
309  and  332. 

18.  Section  24.238  is  revised  to  read 
as  follows: 

§  24.238    Emission  limitations  for 
BroadtMnd  PCS  equipment. 

The  rules  in  this  section  govern  the 
spectral  characteristics  of  emissions  in 
the  Broadband  Personal 
Commimications  Service. 

(a)  Out  of  band  emissions.  The  power 
of  any  emission  outside  of  the 
authorized  operating  fiwjuency  ranges 
must  be  attenuated  below  the 
transmitting  power  (P)  by  a  factor  of  at 
least  43  +  10  log(P)  dB. 


(b)  Measurement  procedure. 
Comphance  with  the  limitation  in 
paragraph  (a)  of  this  section  is  based  on 
the  use  of  measiu«ment  instrumentation 
employing  a  resolution  bandwidth  of  1 
MHz  or  more.  However,  for 
measurements  within  1  MHz  of  the 
center  of  the  main  enussion  bandwidth, 
a  resolution  bandwidth  of  not  less  than 
1%  of  the  main  emission  bandwidth 
may  be  employed.  For  the  purpose  of 
this  section,  the  main  emission 
bandwidth  is  the  continuous  width  of 
the  signal  outside  of  which  all 
emissions  are  attenuated  by  at  least  26 
dB  below  the  transmitting  power.  Either 
peak  or  average  measurements  can  be 
used,  provided  that  both  the  emissions 
and  the  reference  transmitter  power  are 
meastu^d  the  same  way.  When 
measuring  emissions,  the  transmitter 
must  be  set  to  operate  as  close  to  each 
of  the  upper  and  lower  frequency  block 
edges  as  the  design  permits  for  normal 
operation. 

(c)  Alternative  out  of  band  emission 
limit.  Licensees  in  this  service  may 
establish  an  alternative  out  of  band 
emission  limit  to  be  used  at  specified 
band  edge(s)  in  specified  geographical 
areas,  in  lieu  of  that  set  forth  in  this 
section,  pursuant  to  a  private 
contractual  arrangement  of  all  affected 
licensees  and  applicants.  In  this  event, 
each  party  to  sutii  contract  shall 
maintain  a  copy  of  the  contract  in  their 
station  files  and  disclose  it  to 
prospective  assigi^ees  or  transferees  and, 
upon  request,  to  the  FCC. 

(d)  Interference  caused  by  out  of  band 
emissions.  If  any  emission  from  a 
transmitter  operating  in  this  service 
results  in  interference  to  users  of 
another  radio  service,  the  FCC  may 
require  a  greater  attenuation  of  that 
emission  than  specified  in  this  section. 

[FR  Doc.  01-14741  Filed  6-11-01;  8:45  am] 
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[DA  01-1296;  MM  Docket  No.  01-113;  RM- 
9655] 

Radio  Broadcasting  Services;  Big 
Piney  and  LaBarge,  Wyoming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  for  rule  making 
filed  by  Moimt  Rushmore  Broadcasting, 
Inc.  ("petitioner")  requesting  allotments 
at  Big  Piney  and  LaBarge,  Wyoming. 
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Channel  224A  can  be  allotted  at  Big 
Piney  v«thout  a  site  restriction  and 
Channel  231 A  can  be  allotted  at  La 
Barge  without  a  site  restriction.  The 
coordinates  for  Channel  224A  at  Big 
Piney  are  42-32-24  ML  and  110-06-42 
WL.  The  coordinates  for  Channel  231A 
at  LaBarge  are  42-15-42  NL  and  110- 
11-36  WL. 

DATES:  Comments  must  be  filed  on  or 
before  July  16,  2001,  and  reply 
comments  on  or  before  July  31,  2001. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Thomas  J.  Hutton, 
Holland  and  Knight,  2100  Pennsylvania 
Ave.,  N.W.,  Washington.  DC  20037- 
5564  (Counsel  to  Petitioner). 
R}R  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  and  (202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-113  adopted  May  16,  2001  and 
released  May  25,  2001.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257],  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Petitioner  originally  requested  the 
allotment  of  Chaimel  259A  at  Big  Piney, 
Wyoming,  and  Chaimel  261A  at  La 
Barge,  Wyoming  as  a  counterproposal  to 
MM  Docket  No.  99-56.  Consistent  with 
the  minimum  distance  separation 
requirements  of  §  73.207(b)  and  the 
principal  community  coverage 
requirements  of  §  73.315(a)  of  the 
Commission's  Rules,  neither  chaimel 
can  be  allotted  at  the  requested 
community.  We  determined  that 
alternate  channels  could  be  allotted  at 
both  communities. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  imtil 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows; 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Wyoming,  is  amended 
by  adding  Big  Piney,  Channel  224A  and 
LaBarge,  Channel  231A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  01-14804  Filed  6-11-01,  8:45  am] 
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[DA  01-1303;  MM  DockM  No.  01-114,  RM- 
10128;  MM  Docket  No.  01-115;  RM-10129] 

Radio  Broadcasting  Servicas; 
Morgantowm,  KY;  and  Au  Gras,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTKW:  Proposed  rule. 

SUMMARY:  This  document  proposes  two 
allotments.  The  Commission  requests 
comments  on  a  petition  filed  by  Green 
River  Radio  Company,  proposing  the 
allotment  of  Channel  256A  at 
Morgantovtrn,  Kentucky,  as  the 
community's  first  local  FM  transmission 
service.  Channel  256A  can  be  allotted  to 
Morgantown  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.9  kilometers  (7.4  miles) 
west  to  avoid  short-spacings  to  the 
licensed  sites  of  Station  WKNK(FM), 
Channel  256A,  Edmonton,  Kentucky, 
and  Station  WKDQ(FM),  Channel  258C, 
Henderson,  Kentucky.  "The  coordinates 
for  Channel  2  56 A  at  Morgantown  are 
37-15-34  North  Latitude  86-48-40.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  July  16,  2001,  and  reply 
comments  on  or  before  July  31,  2001. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Brian  M.  Madden,  Esq., 
Leventhal.  Senter  &  Lerman,  P.L.L.C., 
2000  K  Street,  NW.,  Suite  600. 
Washington,  DC  20006-1809;  and 
Arthur  V.  Belendiuk,  Esq.,  Smithwick  & 
Belendiuk,  P.C,  5028  Wisconsin  Ave., 
NW.,  Suite  301,  Washington,  DC  20016. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-114  and  MM  Docket  No.  01-115, 
adopted  May  16,  2001  ,  and  released 
May  25,  2001.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

The  Commission  requests  comments 
on  a  petition  filed  by  Au  Ores 
Broadcasting  Company  proposing  the 
allotment  of  Channel  295A  at  Au  Ores, 
Michigan,  as  the  community's  first  local 
aiual  transmission  service.  Channel 
295A  can  be  allotted  to  Au  Gres  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  295A  at  Au  Gres  are  44-02-55 
North  Latitude  and  83-41-45  West 
Longitude. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Morgantown,  Channel  256A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Au  Gres.  Channel  295 A. 

Federal  Communications  Commission. 

|ohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  01-14806  Filed  6-11-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[WT  Docket  No.  01-97;  FCC  01-148] 

Revision  of  the  Authorized  Duty  Cycle 
for  Stolen  Vehicle  Recovery  Systems 
(SVRSs) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  proposes  to 
amend  a  Commission  rule  in  order  to 
revise  the  authorized  duty  cycle  for 
SVRS  operations  on  173.075  MHz.  The 
rule  change  was  proposed  in  response  to 
a  Petition  for  Rulemaking  filed  by 
Lojack  Corporation.  Specifically,  we 
propose  to  permit  a  duty  cycle  for 
mobile  units  of  1800  milliseconds  every 
300  seconds,  in  addition  to  the  current 
duty  cycle  of  200  milliseconds  every  10 
seconds. 

DATES:  Comments  must  be  submitted  on 
or  before  July  16,  2001,  and  reply 
comments  are  due  on  or  before  July  31, 
2001. 

ADDRESSES:  Federal  Communications 
Commission.  445  12th  Street,  S.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Freda  Lippert  Thyden,  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Teleconununications  Bureau,  Federal 
Commimications  Commission,  445  12th 
Street,  SW.,  Room  4-C325,  Washington. 
DC  20554,  telephone  (202)  418-0627  or 
by  e-mail  to  fthyden@fcc.gov. 
SUF»Pt.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  FCC  01-148. 
adopted  April  27.  2001,  and  released 
May  7,  2001.  The  hill  text  of  this  Notice 


of  Proposed  Rulemaking  (NPRM)  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  Twelfth  St.,  SW.,  Washington  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Sti^t.  NW., 
Washington,  DC  20036,  telephone  (202) 
857-3800,  facsimile  (202)  857-3805. 
The  full  text  of  the  NPRM  also  can  be 
downloaded  at:  http://www.fcc.gov/ 
Bureaus/Wireless/Orders/2001/ 
fcc01148.wp.  Alternate  formats 
(computer  diskette,  large  print,  audio 
cassette,  and  Braille)  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426.  TTY 
(202)  418-7365,  or  at  bmillin@fcc.gov. 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  Chi  December  20,  1999,  Lojack 
Corporation  (Lojack)  filed  a  Petition  for 
Rulemaking  seeking  amendment  of  47 
CFR  90.20(e)(6)  to  revise  the  authorized 
duty  cycle  for  SVRS  operations  on 
173.075  MHz.  Lojack  indicates  that  use 
of  a  duty  cycle  of  1800  milliseconds 
permits  the  stolen  vehicle  recovery 
system  to  be  activated  by  imauthorized 
movement.  The  mobile-to-base  station 
"uplink"  transmissions  can  be  used  to 
alert  a  control  center,  alert  the  vehicle 
owner  in  order  to  effect  a  prompt  police 
theft  report,  and  acknowledge  base 
station  activation  and  deactivation 
messages.  Lojack  submits  that  the  new 
"uplink"  feature  obviates  the  need  for 
repetitive  transmissions  by  high- 
powered  base  stations,  reducing  the 
actual  transmitting  time  on  the  channel 
by  as  much  as  a  factor  of  100:1.  In  order 
to  benefit  from  these  technological 
advances,  a  system  must  utilize  the 
1800  milliseconds  cycle  in  addition  to 
the  200  milliseconds  cycle. 

2.  We  believe  the  record  warrants 
proposing  amendment  of  47  CFR 
90.20(e)(6)  to  reflect  current 
technological  advancements  that  will 
benefit  law  enforcement  and  vehicle 
owners.  By  expediting  the  theft 
detection  and  reporting  process,  the 
"uplink"  technology  appears  to  greatiy 
improve  the  chances  for  successful 
vehicle  recovery  and  improves  tracking 
efficiency.  We  invite  comment  on  the 
merits  of  the  proposal,  specifically  the 
public  interest  and  public  safety 
benefits  associated  with  revising  the 
duty  cycle  to  permit  the  use  of  tiiis  new 
technology. 

3.  We  believe  that  spectnmi  efficiency 
is  an  additional  benefit  of  utilizing  this 
new  technology  for  recovering  stolen 
vehicles.  The  "uplink"  feature  of  the 
new  system  would  be  used  to 


acknowledge  base  station  activation  and 
deactivation  messages,  thereby 
obviating  the  need  for  repetitive 
transmissions  by  high-powered  base 
stations.  Although  the  "uplink" 
transmission  wiU  be  greater  in  length 
then  the  tracking  signal,  the  "uplink" 
transmissions  will  be  fewer  in  number 
than  the  tracking  signal.  Viewing  the 
proposal  in  its  entirety,  we  believe  that 
it  would  significanUy  reduce  channel 
occupancy,  and  thereby  promote 
spectrum  efficiency.  Commenters 
shoidd  address  whether  adoption  of  the 
proposal  would  advance  efficient 
spectnmi  utilization. 

4.  The  Lojack  system  transmits  on  a 
frequency  of  173.075  MHz  with  an 
authorized  bandwidth  of  20  kHz. 
Therefore,  interference  to  TV  Channel  7 
(174-180  MHz)  reception  is  a  concern. 
The  possibility  of  interference  to  TV 
Channel  7  is  largely  determined  by 
power  and  proximity.  As  such,  it  is  the 
base  station  sites  rather  than  the 
transponder  units,  that  are  of  greater 
consequence.  Nonetheless, 
transmissions  by  mobile  units  are 
restricted  in  order  to  reduce  the  impact 
of  any  potential  interference  from 
mobile  units  to  TV  Channel  7  reception. 
Instituting  the  1800  millisecond  duty 
cycle  will  not  significantly  increase  the 
number  of  mobile  transmissions. 
ConsequenUy,  we  tentatively  conclude 
that  the  possibility  of  interference  from 
mobile  imits  to  TV  Channel  7  will  not 
significantly  increase.  Conversely,  the 
number  of  base  station  transmissions 
needed  for  a  typical  stolen  vehicle 
recovery  sequence  will  be  greatly 
reduced.  Therefore,  we  tentatively 
conclude  that  the  proposal  will  likely 
reduce  the  possibility  of  harmful 
interference  to  DTV  and  TV  Channel  7 
reception.  Nevertheless,  we  invite 
commenters  to  address  any  concerns 
regarding  interference  to  digital,  as  well 
as  analog,  broadcast  operations  on  TV 
Channel  7. 

5.  In  addition  to  proposing  to  modify 
the  duty  cycle  rule,  we  invite  comment 
on  whether  the  public  interest  continues 
to  be  served  by  specification  of  the 
relevant  duty  cycles  in  our  Rules.  We 
seek  comment  on  whether  these 
concerns  continue  to  merit  specifying 
duty  cycles,  in  whole  or  in  part,  or 
whether  it  is  now  appropriate  to 
develop  a  rule  permitting  greater 
technical  flexibility.  Would  elimination 
of  a  specified  duty  cycle  for  mobiles 
cause  harmful  interference  to  TV 
Channel  7  reception?  Would  removal  of 
a  duty  cycle  for  base  stations  prevent 
competitive  SVRS  operations  from 
commencing?  In  addition,  would 
spectrum  efficiency  be  impaired 
without  specified  duty  cycles? 
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Commenters  favoring  removal  of  duty 
cycle  limits  also  should  explain  the 
possible  effect  on  the  sharing  of  173.075 
MHz  by  the  Federal  Government,  given 
that  this  is  a  shared  frequency.  Finally, 
we  ask  interested  parties  to  address  the 
question  of  what  specific  benefits  could 
accrue  fitim  elimination  of  duty  cycles 
for  mobile  and  base  transmitters. 

Procedural  Matters 

6.  Ex  Parte  Rules  Presentations.  This 
is  a  permit-but-disclose  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
genemllyA7  CFR  1.1202, 1.1203. 
1.1206(a). 

7.  Comment  Dates.  Pursuant  to 
§§1.415  and  1.419  of  the  Commission's 
Rules.  47  CFR  1.415, 1.419,  interested 
parties  may  file  comments  on  or  before 
July  12,  2001,  and  reply  comments  on 
or  before  July  27,  2001.  Comments  may 
be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121 
(May  1,  1998). 

8.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  one  copy  of  an 
electronic  submission  must  be  filed.  If 
multiple  docket  or  rulemaking  numbers 
appear  in  the  caption  of  this  proceeding, 
however,  commenters  must  transmit 
one  electronic  copy  of  the  comments  to 
each  docket  or  rulemaking  number 
referenced  in  the  caption.  In  completing 
the  transmittal  screen,  commenters 
should  include  their  full  name.  Postal 
Service  mailing  address,  and  the 
applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

9.  Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 

^    each  additional  docket  or  rulemaking 
number.  All  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
street,  S.W.,  Room  TW-A325, 
Washington,  D.C.  20554. 


10.  Paperwork  Reduction  Analysis. 
The  proposal  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
contain  no  proposed  information 
collection. 

11.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  5  USC  603,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  the  Notice  of 
Proposed  Rule  Making  (NPRM).  Written 
public  comments  are  requested  on  this 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of  the 
NPRM  hut  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  IRFA.  The 
Commission  will  send  a  copy  of  the 
NPRM.  including  the  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  addition,  the  NPRM  and  IFRA 
(or  summaries  thereof)  will  be 
published  in  the  Federal  Register.  See 
id. 

I.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

In  the  NPRM,  we  propose  to  change 
the  duty  cycle  for  mobile  transmissions 
in  stolen  vehicle  recovery  systems 
contained  in  47  CFR  90.20(e)(6)  to  1800 
milliseconds  every  three  hundred 
seconds  to  permit  use  of  new 
technology.  Such  modification  would  be 
in  the  public  interest  because  it  would 
enhance  the  efficient  use  of  spectrum 
and  permit  greater  efficiency  in  use  of 
police  resources  to  track  and  recover 
stolen  vehicles  and  apprehend  more 
individuals  involved  in  such  activities. 

n.  Legal  Basis 

Authority  for  issuance  of  this  item  is 
contained  in  sections  4(i),  4(j),  and 
303  (r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
154{j),  303(r). 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  may  be  affected  by  the  proposed 
rules,  if  adopted.  See  5  U.S.C.  603(b)(3). 
The  RFA  defines  the  term  "small  entity" 
as  having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  business  concern"  under 
section  3  of  the  Small  Business  Act.  See 
5  U.S.C.  601(b)(3).  A  small  business 
concern  is  one  that:  (1)  Is  independenUy 


owned  and  operated,  (2)  is  not 
dominant  in  its  field  of  operation,  and 
(3)  satisfies  any  additional  criteria 
estahlished  by  the  Small  Business 
Administration.  See  5  U.S.C.  632. 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of 
less  than  50,000.  "  See  5  U.S.C.  601(5). 

This  proposal  will  provide  marketing 
opportunities  for  radio  manufacturers, 
some  of  which  may  be  small  businesses. 
Beyond  this  we  are  unable  to  quantify 
the  potential  effects  on  small  entities. 
We,  therefore,  invite  specific  comments 
on  this  point  by  interested  parties. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

The  NPRM  solicits  comments  that 
will  not  entail  reporting,  recordkeeping, 
and/or  third-party  consultation. 

V.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603. 

As  an  alternative  to  modification  of 
the  subject  rule,  the  Commission  invited 
public  comment  on  elimination  of  that 
rule.  I.e.,  specified  duty  cycles  for 
mobile  and  base  transmitters. 

VI.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposed 
Rules 

None. 

Ordering  Clauses 

12.  It  Is  Ordered  that,  pursuant  to 
sections  4(i),  4(j),  and  303(r)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  and 
303(r).  Notice  Is  Hereby  Given  of 
proposed  amendment  to  §  90.20(e)(6)  of 
the  Commission's  rules,  47  CFR 
90.20(e)(6).  as  described. 
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13.  It  Is  Further  Ordered  that  the 
Petition  for  Rulemaking,  RM-9798, 
submitted  by  the  Lojack  Corporation  on 
December  20, 1999  Is  Granted  to  thp 
extent  indicated  herein. 

14.  It  Is  Further  Ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
Shall  Send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  equipment,  radio. 
Federal  Conununications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  90  as  follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  Part  90 
continues  to  read  as  follows: 

Aotiiority:  Sections  4(1),  11.  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154(1),  303(g). 
303(r),  and  332(c)(7). 

2.  Section  90.20  is  amended  by 
revising  paragraph  (e)(6)  introductory 
text  to  read  as  follows: 

190^    Put>lic  Sataty  Pod. 

'  •        *        *        *        • 

(e)*  *  • 

(6)  The  frequency  173.075  MHz  is 
available  for  stolen  vehicle  recovery 
systems  on  a  shared  basis  with  the 
Federal  Government.  Stolen  vehicle 
recovery  systems  are  limited  to 
recovering  stolen  vehicles  and  are  not 
authorized  for  general  purpose  vehicle 
tracking  or  monitoring.  Mobile 
transmitters  operating  on  this  frequency 
are  limited  to  2.5  watts  power  output 
and  base  transmitters  are  limited  to  300 
watts  ERP.  FlD  and  F2D  emissions  may 
be  used  within  a  maximum  authorized 
20  kHz  bandwith.  Transmissions  from 
mobiles  shall  be  limited  to  either  200 
milliseconds  every  10  seconds  or  1800 
milliseconds  every  300  seconds,  except 
that  when  a  vehicle  is  being  tracked 
actively,  the  transmissions  under  either 
duty  cycle  may  be  increased  to  200 
milliseconds  every  second.  Applications 
for  base  stations  operating  on  this 
frequency  shall  require  coordination 
with  the  Federal  Government. 
Applicants  shall  perform  an  analysis  for 
each  base  station  located  within  169  km 
(105  miles)  of  a  TV  channel  7 


transmitter  of  potential  interference  to 
TV  channel  7  viewers.  Such  stations 
will  be  authorized  if  the  applicant  has 
limited  the  interference  contour  to  fewer 
than  100  residences  or  if  the  applicant: 
***** 

[FR  Doc.  01-14802  Filed  6-11-01;  8:45  am] 

BRUNO  CODE  SMI-OI-U 
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Endangered  and  Threatened  Species; 
Take  of  AnaditMnous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  final  determination 
and  discussion  of  underlying  biological 
analysis. 

SUMMARY:  NMFS  has  evaluated  the  joint 
resource  management  plan  (RMP). 
provided  by  the  Washington 
Department  of  Fish  and  Wildlife  and  the 
Point-No-Point  Treaty  Tribes  (Co- 
managers)  for  harvest  of  Hood  Canal  and 
Strait  of  Juan  de  Fuca  summer-run 
chum  salmon  pursuant  to  the  protective 
regulations  promulgated  for  Hood  Canal 
summer-run  chum  salmon  under  the 
Endangered  Species  Act  (ESA).  The 
RMP  (the  harvest  component  of  the 
Summer  Chum  Salmon  Conservation 
Initiative  -  An  Implementation  Plan  to 
Recover  Summer  Chum  Salmon  in  the 
Hood  Canal  and  Strait  of  Juan  de  Fuca 
Region  [SCSCI])  specifies  the  future 
management  of  commercial, 
recreational,  and  tribal  salmon  fisheries 
that  potentially  affect  listed  Hood  Canal 
simuner-nm  chiun  salmon. 

This  document  serves  to  notify  the 
public  that  NMFS,  by  delegated 
authority  from  the  Secretary  of 
Commerce,  has  determined  that 
implementing  and  enforcing  the  RMP 
will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Hood  Canal  summer-run  chum 
salmon  Evolutionarily  Significant  Unit 
(ESU).  This  document  also  includes  a 
summary  of  the  underlying  biological 
analysis  used  in  the  determination 
(Evaluation). 

DATES:  The  final  determination  on  the 
take  limit  was  made  on  April  27,  2001. 
ADDRESSES:  Sustainable  Fisheries 
Division,  National  Marine  Fisheries 


Service,  7600  Sand  Point  Way  NE, 
Seattle,  Washington  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Schultz  at:  206/526-4447,  or  e- 
mail:  keith.schultz@noaa.gov  tegardmg 
the  RMP. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Hood  Canal 
Summer-Run  Chum  Salmon 
[Oncorhynchus  keta)  ESU. 

Electronic  Access 

The  fiill  texts  of  NMFS' 
determination,  and  the  final  Evaluation 
are  available  on  the  Internet  at  the 
NMFS,  Sustainable  Fisheries  Division 
wed  site  at:  http://www.nwr.noaa.gov/ 
Isustfsh/hmite/index.htxnl. 

The  Summer  Chum  Salmon 
Conservation  Initiative  -  An 
Implementation  Plan  to  Recover 
Summer  Chum  Salmon  in  the  Hood 
Canal  and  Strait  of  Juan  de  Fuca  Region 
is  available  on  the  Internet  at  the  State 
of  Washington,  Department  of  Fish  and 
Wildlife  web  site:  http://www.wa.gov/ 
wdfw/fish/chum/chum.htm. 

Background 

The  Washington  E>epartment  of  Fish 
and  Wildlife  and  the  Point-No-Point 
Treaty  Tribes  provided  NMFS  a  jointly 
developed  RMP  for  Hood  Canal  and 
Strait  of  Juan  de  Fuca  summer-run 
chum  salmon.  The  RMP  encompasses 
Washington  Coastal  and  Puget  Sound 
salmon  fisheries  affecting  the  Hood 
Canal  summer-run  chimi  salmon  ESU. 
Harvest  objectives  specified  in  the  RMP 
account  for  fisheries-related  mortality 
throughout  the  migratory  range  of  Hood 
Canal  and  Strait  of  Juan  de  Fuca 
siunmer  chum  salmon,  bom  Northern 
British  Columbia,  Canada  to  South 
Puget  Sound.  The  RMP  also  includes 
implementation,  monitoring  and 
evaluation  procedures  designed  to 
ensure  fisheries  are  consistent  with 
these  objectives. 

On  March  13,  2001,  at  66  FR  14551, 
NMFS  published  a  notice  of  availability 
for  public  review  and  comment  on  its 
evaluation  of  how  the  Hood  Canal 
summer-run  chum  salmon  RMP 
addressed  the  criteria  in  §  223.203(b)(4) 
of  the  ESA  4(d)  rule  (65  FR  42477). 

As  required  by  §  223.203  (b)(6)  of  the 
ESA  4(d)  rule,  NMFS  must  determine 
pursuant  to  50  CFR  223.209  and 
pursuant  to  the  government  to 
government  processes  therein  whether 
the  RMP  for  Hood  Canal  summer-run 
chum  salmon  would  appreciably  reduce 
the  likelihood  of  survival  and  recovery 
of  the  Hood  Canal  Summer-Run  Chum 
Salmon  ESU  and  other  affected 
threatened  ESUs.  NMFS  must  take 
comments  on  how  the  RMP  addresses 
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the  criteria  in  §  223.203(b)(4)  in  making 
that  determination. 

Discussion  of  the  Biological  Analysis 
Underljring  the  Determination 

The  RMP  establishes  a  harvest  regime 
referred  to  as  the  Base  Conservation 
Regime  (BCR).  Under  the  BCR,  summer 
chiun  salmon  are  caught  incidentally  in 
fisheries  targeting  other,  more  abundant 
and  healthy  populations.  Most  of  these 
fisheries  require  the  catch-and-release  of 
Slimmer  chum  salmon.  The  RMP's 
management  actions  affect  all  salmon 
fisheries  which  impact  listed  Hood 
Canal  summer-run  chum  salmon, 
including  Canadian  salmon  fisheries. 

The  BCR  is  comprised  of  the 
following  elements:  (1)  A  base  set  of 
fishery-specific  management  actions  for 
fisheries  in  U.S.  and  Canadian  pre- 
terminal, Washington  terminal  and 
Washington  extreme  terminal  areas;  (2) 
Management  unit  and  population 
abundance  and  escapement  critical 
thresholds  that  trigger  review  of  and 
possible  adjustment  of  the  management 
actions;  (3)  Expected  fishery  specific 
exploitation  rate  targets  and  ranges 
based  on  the  application  of  the  BCR  on 
the  Hood  Canal  and  Strait  of  Juan  de 
Fuca  summer  chum  salmon 
management  units;  and  (4)  Overall 
management  performance  standards 
based  on  natural  production  against 
which  to  assess  success  of  the  Summer 
Chum  Salmon  Conservation  Initiative 
and  the  harvest  strategy,  and  make 
necessary  adjustments.  The  actions 
required  depend  both  on  the  status  of 
the  management  unit  and  the 
populations  within  them,  with  the  most 
conservative  controls  prevailing. 

In  any  given  year,  the  results  of  these 
management  actions  are  designed  to 
produce  exploitation  rates"  within  the 
range  of  3.3  to  15.3  percent  on  siunmer 
chum  salmon  bound  for  the  Hood  Canal 
and  2.8  to  11.8  percent  on  the  Strait  of 
Juan  de  Fuca  populations.  It  is  NMFS's 
determination  that  exploitation  rates 
within  these  ranges,  with  the  average 
annual  exploitation  rate  near  the  mid- 
point, will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  ESU  in  the  wild.  Although  in  any 
one  year,  fisheries  may  be  managed  for 
exploitation  rates  lower  than  this  range, 
the  upper  end  of  the  exploitation  rate 
ranges  may  not  be  exceeded.  If  post- 
season analysis  indicates  that  the  range 
has  been  exceeded,  the  RMP  requires 
Co-managers  to  take  the  necessary 
actions  to  identify  the  reasons  for 
exceeding  the  ranges  and  to  minimize 
this  occurring  the  following  year.  At  the 
time  of  the  five-year  plan  review,  the 
annual  exploitation  rates  for  the 
previous  five-year  period  are  not  to  be 


clustered  towards  either  extreme  of  the 
range.  The  expected  average  annual 
exploitation  rate  is  10.9  percent  on 
summer  chum  salmon  bound  for  the 
Hood  Canal  and  8.8  percent  on  the 
Strait  of  Juan  de  Fuca  populations.  As 
stated  previously,  it  is  NMFS' 
determination  that  the  exploitation  rates 
proposed  in  the  RMP  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  ESU  in  the 
wild. 

The  BCR  will  remain  in  place  until 
such  time  as  the  Co-managers 
incorporate  the  population  recovery 
goals  into  the  management  structure.  At 
that  time,  the  Co-managers  will  discuss 
with  NMFS  what  terms  of  the  existing 
plan  will  continue. 

The  RMP  includes  a  monitoring  and 
evaluation  plan  to  assess  fishing-related 
impacts  to  Hood  Canal  summer-run 
chum  salmon,  the  abundance  of 
naturally  spawning  fish  for  each  of  the 
identified  management  units,  the 
effectiveness  of  the  fishing  regimes  and 
general  approach,  and  regulatory 
pompliance.  The  RMP  also  requires  a 
progress  report  to  be  completed 
annually,  with  a  more  comprehensive 
plan  review  every  five  years.  This 
information  will  be  used  by  NMFS  and 
the  Co-managers  annually  to  assess 
whether  impacts  to  listed  fish  are  as 
expected,  and  to  revise  the  RMP  as 
necessary. 

A  more  detailed  discussion  of  NMFS' 
Evaluation  is  on  the  Sustainable 
Fisheries  Division  web  site  (See 
Electronic  Access,  under  the  heading 
SUPPLEMENTARY  INFORMATKW). 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Evaluation 
and  Recommended  Determination 

NMFS  published  notice  of  its 
proposed  evaluation  and  recommended 
determination  on  the  RMP  for  public 
review  and  comment  on  March  13,  2001 
(66  FR  14551).  The  public  comment 
period  closed  on  March  30,  2001.  NMFS 
received  comments  from  one 
representative  of  an  organization 
concerning  this  notice.  NMFS  has 
reviewed  comments  received  by  the 
closing  date  and  no  issues  were  raised 
which  required  modifying  the  proposed 
evaluation  and  recommended 
determination.  Based  on  its  evaluation 
and  taking  into  account  the  public 
comments,  NMFS  issued  (April  27, 
2001)  its  final  determination  on  the 
Hood  Canal  summer-nm  chum  salmon 
RMP. 

Those  comments  related  to  NMFS' 
proposed  evaluation  and  recommended 
determination  (Evaluation)  are 
summarized  here. 


The  March  13,  2001,  Federal  Register 

Notice  (66  FR  14551)  requested 
comments  concerning  NMFS'  proposed 
evaluation  and  recommended 
determination  of  the  RMP  (harvest 
component  of  the  SCSO).  Issues  raised 
by  the  commenter  that  related  directly 
to  the  RMP  or  addressed  the  habitat  or 
hatchery  components  of  the  Summer 
Chum  Salmon  Conservation  Initiative 
required  no  response  because  this  was 
not  the  subject  of  NMFS'  evaluation. 
The  comments  received  were  organized 
into  five  general  categories;  Critical 
Thresholds;  Abundance  and 
Escapement;  Monitoring; 
Supplementation;  and  Population 
Growth  Rate.  NMFS'  response  to 
comments  followed  this  same  structiue. 

1.  Critical  Thresholds 

Comment:  The  commenter  suggested 
that  the  critical  thresholds  established 
by  the  RMP  are  too  low.  The  commenter 
argued  that  increasing  the  critical 
thresholds  would  increase  straying  to 
areas  where  stocks  are  now  extinct, 
introduce  more  salmon  carcasses 
(nutrients)  into  the  systems  and 
compensate  for  catastrophic  events. 

Response:  The  RMP  established 
critical  thresholds  for  the  five 
management  units.  The  critical 
thresholds  are  based  on  the  lowest 
abundance  observed  from  1974  to  1998 
which  produced  a  positive  observed 
return  (number  of  spaMmers  was  greater 
than  the  number  of  parents),  plus  a 
buffer  of  25  percent  of  the  difference 
between  the  highest  and  lowest 
observed  abundances.  The  buffer  was 
added  to  take  into  account  management 
and  forecast  uncertainties,  and 
environmental  variation.  NMFS'  (2000a) 
Viable  Salmonid  Populations  (VSP) 
document  describes  four  key  parameters 
for  evaluating  the  status  of  salmonid 
populations.  These  parameters  are:  (1) 
population  size  (abundance);  (2) 
population  growth  rate  (productivity); 
(3)  spatial  structiu^;  and  (4)  diversity. 
"These  parameters  include  the  issues 
raised  by  the  commenter.  Section  4(I)(B) 
of  the  proposed  determination 
document  addressed  adequately  each  of 
the  VSP  parameters  for  the  Hood  Canal 
summer  chum  salmon  population.  The 
critical  thresholds  were  derived  prior  to 
the  availability  of  the  paper  on  VSP,  but 
meet  or  exceed  the  guidelines,  and  are 
generally  conservative  when  compared 
to  the  size  of  the  populations 
historically  (NMFS  2000b). 

2.  Abundance  and  Escapement 

Comment;  NMFS  received  three 
comments  imder  this  category.  One 
addressed  the  RMP  directiy  (the  level  of 
terminal  versus  pre- terminal  harvest) 
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and  required  no  response  because  this 
was  not  the  subject  of  NMFS's 
evaluation.  One  conunent  addressed  the 
need  for  increased  abundance  and 
escapement  to  encourage  natural 
straying  into  adjacent  streams. 
Supplementation  and  reintroduction 
approach  are  described  in  the  Artificial 
Production  section  of  the  SCSCI  and 
was  not  part  of  the  review  of  this  RMP 
(the  harvest  component  of  the  SCSCI). 
This  issue  was  also  addressed 
adequately  in  the  critical  threshold 
discussion  in  the  response  to  the 
previous  comment  and  in  the  proposed 
evaluation  and  recommended 
determination  document  (dated  March 
13,  2001)  in  the  VSP  parameters 
analysis.  The  last  comment  under  this 
category  was  the  commenter's  comment 
that  the  criteria  for  "renewing"  harvest 
should  be  that  the  average  abundance 
must  be  higher  than  the  critical 
threshold  for  at  least  three  life  cycles 
(the  commenter  suggested  nine  years). 

Response:  The  RMP  establishes  an 
annual  harvest  regime  (called  the  Base 
Conservation  Regime)  for  Hood  Canal 
and  Strait  of  Juan  de  Fuca  terminal  and 
Washington  pre-terminal  salmon 
fisheries.  The  harvest  management 
strategy  during  this  regime  is  designed 
to  minimize  incidental  take  of  listed 
Hood  Canal  summer-run  chum  salmon, 
while  providing  opportunity  for 
fisheries  directed  at  other  species.  Very 
specific  fishing  restrictions  are  outlined 
in  the  RMP.  These  restrictions  include 
closure  of  all  siunmer  chum  salmon 
directed  fisheries,  delayed  or  truncated 
fishery  openings  for  other  salmonid 
species,  chum  salmon  non-retention  in 
fisheries  directed  at  other  species,  and 
area  closures  aroimd  fi«shwater 
spawning  tributaries.  All  state  and  tribal 
fisheries  will  operate  in  compliance 
with  the  Base  Conservation  Regime 
(BCR),  and  with  any  modifications  made 
in  response  to  the  critical  status  for  one 
or  more  management  units  or 
populations.  Tlie  BCR  will  remain  in 
place  until  such  time  as  the  Co- 
managers  (Washington  Department  of 
Fish  and  Wildlife  and  the  Point-No- 
Point  Treaty  Tribes)  incorporate  the 
population  recovery  goals  into  the 
management  structure.  It  is  anticipated 
that  the  BCR  will  be  in  place  for  the 
foreseeable  future.  However,  as  an 
implementation  term,  Co-managers  will 
provide  NMFS  with  an  assessment 
report  on  the  anticipated  impacts 
associated  with  any  new  harvest  regime 
(including  direct  take)  on  the  Hood 
Canal  Summer-Run  Chum  Salmon  ESU. 
The  Co-managers  and  NMFS  will  meet 
and  discuss  the  results  of  the 
anticipated  impacts  of  any  new  harvest 


regime  prior  to  implementation.  At  that 
time,  NMFS  will  determine  if  the  new 
harvest  regime  is  consistent  with  Limit 
6  of  the  ESA  4(d)  Rule. 

3.  Monitoring 

Conunent:  The  conmienter  suggested 
that  the  use  of  exploitation  rate  is  not  an 
adequate  method  to  assess  the  "nm 
health." 

Response:  The  RMP  uses  several 
population-specific,  performance 
indicators  to  assess  the  effectiveness  of 
the  RMP.  The  performance  indicators 
include:  abimdance,  productivity, 
escapement,  and  management  actions. 
The  combined  status  of  all  these 
indicators  are  used  to  determine  "run 
health".  These  indicators  are  explained 
in  more  detail  in  the  RMP  and  in  the 
proposed  evaluation  and  recommended 
determination  dociunent.  Performance 
indicators  also  include  indicators  for 
monitoring  the  fisheries.  The  primary 
monitoring  indicator  is  the  estimates  of 
exploitation  rates  obtained  &om  the 
fisheries.  Secondary  fishery  indicators 
include  catch  and  catch  rate,  fishing 
eSort,  non-landed  fishing-related 
mortality,  and  catch  and  escapement 
composition  (size,  age,  mark  rates,  etc.). 

Comment:  The  commenter  suggested 
that  the  abimdance  numbers  used  in  the 
RMP  cannot  be  validated. 

Response:  NMFS  recognizes  that  there 
are  data  gaps  in  the  summer  chum 
salmon  escapement  and  harvest 
information.  However,  the  RMP  and 
NMFS'  evaluation  used  the  best 
available  scientific  information. 
Currently,  over  90  percent  of  the 
spawning  groimds  are  surveyed.  Catch 
is  estimated  by  intensively  sub- 
sampling  a  proportion  of  the  harvest. 
More  importantly,  an  exploitation  rate 
approach  is  more  resilient  to  data 
uncertainty  and  environmental 
variability  than  a  fixed  goal  approach. 

Comment:  The  conunenter's  suggested 
the  elimination  of  gill  nets  as  a  gear 
ty^. 

Response:  This  comment  is  directed 
at  the  RMP  and  not  NMFS'  proposed 
evaluation  and  recommended 
determination.  No  response  was 
necessary. 

Comment:  The  final  comment  in  this 
category  addressed  the  commenter's 
concern  over  the  commitment  of  the  Co- 
managers  to  conduct  the  required 
monitoring. 

Response:  The  Co-managers  have 
designed  the  BCR  management  actions 
to  provide  sufficient  protection  for 
summer-run  chimi  populations  at  the 
current  levels  of  monitoring.  The  Co- 
managers  have  committed  to 
maintaining  the  core  elements  of  the 
monitoring  programs,  while  recognizing 


that  additional  mooitoring  activities  are 
important  and  are  actively  seeking 
funds  to  support  them.  However,  as  an 
implementation  term,  NMFS  required 
all  sampling,  monitoring,  assessment, 
evaluation,  enforcement  and  reporting 
tasks  or  assignments  related  to  harvest 
management  in  the  RMP  be  conducted 
by  the  Co-managers  as  required  in  the 
RMP.  The  RMP  requires  the  Co- 
managers  to  maintain  fishery  sampling 
at  1998  levels  or  above.  The  RMP  also 
calls  for  specific  and  integrated 
monitoring  programs  to  maintain  and 
improve  population  assessment 
methodologies  as  well  as  evaluating  the 
effectiveness  of  harvest  management 
actions  and  objectives. 

4.  Supplementation 

All  comments  received  under  this 
category  addressed  hatchery  operations 
(supplementation)  and  fall  outside  the 
harvest  component  of  the  SCSCI  (the 
RMP).  No  response  was  necessary. 

5.  Population  Growth  Rate 

Comment:  Two  of  the  three  comments 
received  under  this  category  addressed 
the  RMP  or  hatchery  operations  and  not 
NMFS'  proposed  evaluation  and 
recommended  determination  of  the 
harvest  component  of  the  SCSCI  (the 
RMP).  No  response  was  necessary.  The 
commenter  also  suggested  that  the 
proposed  average  exploitation  rates 
could  be  reduced  further  by  selective 
fishing  methods. 

Response:  Selective  fishing  is  a  key 
aspect  of  the  RMP.  Diuing  the  BCR,  no 
direct  take  of  Hood  Canal  summer-nm 
chum  salmon  is  allowed.  Siunmer  chum 
salmon  are  ctaught  incidentally  in 
fisheries  targeting  other  abiuidant  and 
healthy  populations.  Most  of  these 
fisheries  require  the  non-retention  of 
summer  chum  salmon.  The  proposed 
RMP  management  actions  affect  all 
salmon  fisheries  which  impact  listed 
Hood  Canal  summer-run  chum  salmon, 
including  Canadian  salmon  fisheries.  In 
any  given  year,  the  results  of  these 
management  actions  are  designed  to 
produce  exploitation  rates  within  the 
range  of  3.3  to  15.3  percent  on  siunmer 
chum  salmon  bound  for  the  Hood  Canal 
and  2.8  to  11.8  percent  on  the  Strait  of 
Juan  de  Fuca  populations.  Although  in 
any  one  year,  fisheries  may  be  managed 
for  exploitation  rates  lower  than  this 
range,  the  upper  end  of  the  exploitation 
rate  ranges  may  not  be  exceeded.  At  the 
time  of  the  five-year  plan  review,  the 
annual  exploitation  rates  for  the 
previous  five-year  period  are  not  to  be 
clustered  towards  either  extreme  of  the 
range.  The  expected  average  annual 
exploitation  rate  is  10.9  percent  on 
summer  chum  salmon  bound  for  the 
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Hood  Canal  and  8.8  percent  on  the 
Strait  of  Juan  de  Fuca  populations. 

NMFS'  analysis  indicates  that  the 
proposed  fishing  regime  (BCR)  would 
not  result  in  escapement  sigiiificantly 
less  than  if  fishing  had  not  occurred  at 
all.  These  exploitation  rates  were 
evaluated  by  NMFS  and  found  to  meet 
the  requirements  of  Limit  6  of  the  ESA 
4(d)  Rule.  This  included  the  NMFS* 
recommended  determination  that  the 
RMP  will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  ESU  in  the  wild.  Based  on  this 
analysis,  excluding  populations  that  are 
below  the  critical  thresholds  (which 
require  Co-managers  to  investigate 
additional  harvest  management 
measures),  a  further  reduction  in  the 
BCR  average  exploitation  rate  is  not 
needed  to  meet  the  Limit  6,  ESA  4(d) 
Rule  requirements. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 
ADDRESSES),  or  through  the  documents 
available  on  the  Sustainable  Fisheries 
web  site  (see  Electronic  Access,  under 
the  heading  SUPPLEMENTARY 
INFORMATKW). 

Authority 

Under  section  4  of  the  ESA,  NMFS,  by 
delegated  authority  from  the  Secretary 
of  Commerce,  is  required  to  adopt  such 
regulations  as  it  deems  necessary  and 
advisable  for  the  conservation  of  the 
species  listed  as  threatened.  The  ESA 
salmon  and  steelhead  4(d)  rule  (65  FR 
42422,  July  10,  2000)  specifies 
categories  of  activities  that  are 
adequately  regulated  to  provide  for  the 
conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
do  not  apply  to  actions  undertaken  in 
compliance  with  a  RMP  developed 
jointly  by  the  State  of  Washington  and 
the  Tribes  (joint  plan)  and  determined 
by  NMFS  to  be  in  accordance  with  the 
salmon  and  steelhead  4(d)  rule  (65  FR 
42422,  July  10,  2000). 

Dated:  June  7.  2001. 
Chris  Mobley, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  01-14770  Filed  6-11-01;  8:45  am) 
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Endangered  and  Tbreetened  Species; 
Take  of  Anadromous  Rsh 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  final  determination 
and  discussion  of  underlying  biological 
analysis. 

summary:  NMFS  has  evaluated  the  joint 
resource  management  plan  (RMP)for 
harvest  of  Puget  Sound  chinook  salmon 
provided  by  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW)  and  the  Puget  Sound  Treaty 
Tribes  pursuant  to  the  protective 
regulations  promulgated  for  Puget 
Sound  chinook  salmon  under  the 
Endangered  Species  Act  (ESA).  The 
RMP  specifies  the  future  management  of 
commercial,  recreational  and  tribal 
salmon  fisheries  that  potentially  affect 
listed  Puget  Sound  chinook  salmon. 
This  document  serves  to  notify  the 
public  that  NMFS,  by  delegated 
authority  from  the  Secretary  of 
Commerce,  has  determined  pursuant  to 
the  Tribal  Rule  and  the  govemment-to- 
govenunent  processes  therein  that 
implementing  and  enforcing  the  RMP 
will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Puget  Sound  chinook  salmon 
Evolutionarily  Significant  Unit  (ESU). 

DATES:  The  final  determination  on  the 
take  limit  was  made  on  April  27,  2001. 

ADDRESSES:  Sustainable  Fisheries 
Division,  National  Marine  Fisheries 
Service.  7600  Sand  Point  Way  NE, 
Seattle,  Washington  98115-0070. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bishop  at:  206/526-4587,  or  e- 
mail:  susan.bjsAop@noaa.govregarding 
the  RMP. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Puget  Sound 
chinook  salmon  {Oncorhynchus 
tshawytscha)  ESU. 

Electronic  Access 

The  fiiU  texts  of  NMFS' 
determination,  and  the  final  Evaluation 
are  available  on  the  Internet  at  the 
NMFS,  Sustainable  Fisheries  Division 
wed  site  at:  http://www.nwr.noaa.gov/ 
Isustfsh/limite/index.html. 


Background 

In  February  of  this  year,  the  WDFW 
and  the  Puget  Sound  Treaty  Tribes  (Co- 
managers)  provided  a  jointly  developed 
RMP  that  encompasses  Washington 
coastal  and  Puget  Sound  salmon 
fisheries  affecting  the  Puget  Sound 
chinook  salmon  ESU.  The  RMP  is  the 
harvest  management  component  of  a 
larger  Puget  Sound  management  and 
conservation  planning  effort  called 
Comprehensive  Chinook.  Harvest 
objectives  specified  in  the  RMP  account 
for  fisheries-related  mortality  of  Puget 
Sound  chinook  throughout  its  migratory 
range  DBU*COM003*MDNM  from 
Oregon  and  Washington  to  Southeast 
Alaska.  The  RMP  also  includes 
implementation,  monitoring  and 
evaluation  procedures  designed  to 
ensure  fisheries  are  consistent  with 
these  objectives.  On  March  5,  2001,  at 
66  FR  13293,  NMFS  published  a  notice 
of  availability  for  public  review  and 
comment  in  the  Federal  Register,  on  its 
evaluation  of  how  the  Puget  Sound 
chinook  RMP  addressed  the  criteria  in 
§  223.203  (b)(4)  of  the  ESA  4  (d)  rule  (65 
FR  42422). 

As  required  by  §  223.203  (b)(6)  of  the 
ESA  4  (d)  rule,  NMFS  must  determine 
pursuant  to  50  CFR  223.209  and 
pursuant  to  the  government  to 
government  processes  therein  whether 
the  RMP  for  Puget  Sound  chinook 
would  appreci^ly  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Puget  Sound  chinook  and  other 
affected  threatened  ESUs.  NMFS  must 
take  conunents  on  how  the  RMP 
addresses  the  criteria  in  §  223.203  (b)(4) 
in  making  that  determination. 

Discussion  of  the  Biological  Analysis 
Underlying  the  Determination 

The  RMP's  approach  to  establishing 
management  objectives  is  risk  averse 
and  progressive,  representing  significant 
improvements  from  past  management 
practices,  including  (1)  management 
objectives  based  on  natural  production 
and  natural  spawning  have  been 
established  for  the  majority  of  naturally 
producing  populations  which 
historically  had  self-sustaining  chinook 
populations  and  for  which  data  is 
available.  These  management  units 
represent  the  entire  range  of  life  history 
types  (races)  and  geographic 
distribution  that  comprise  the  Puget 
Sound  ESU;  (2)  the  RMP  derives 
exploitation  rates  based  on  conservative, 
quantifiable  standards  directly  related  to 
recovery,  which  take  into  account 
scientific  uncertainty;  (3)  in  isolating 
the  effect  of  harvest  on  survival  and 
recovery,  the  approach  is  valuable  in 
ensuring  that  harvest  actions  do  not 
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impede  recovery,  regardless  of  the 
conthbutioii  of  the  other  Hs  (hatcheries, 
habitat,  hydropower).  At  the  same  time, 
the  approach  is  linked  to  the  other  Hs 
by  taking  into  account  current 
environmental  and  habitat  conditions; 
(4)  the  proposed  objectives  are  generally 
consistent  with  NMFS'  Rebuilding 
Exploitation  Rates  (RER),  population 
standards  previously  used  to  assess  the 
likelihood  of  survival  and  recovery  of 
the  Puget  Soimd  ESU.  These  standards 
included  an  assessment  of  the  long-term 
effects  of  exploitation  rates  at  these 
levels;  (5)  the  RMP  hicludes  specific 
and  integrated  monitoring  programs  to 
maintain  and  improve  population 
assessment  methodologies  as  well  as 
evaluate  the  effectiveness  of  harvest 
management  actions  and  objectives.  The 
RMP  also  includes  provisions  for  annual 
progress  reports  and  a  5-year 
comprehensive  plan  evaluation.  These 
reports  will  assess  compliance  with, 
parameter  validation  of,  and 
effectiveness  of  the  RMP  objectives.  The 
inclusion  of  new  information  through 
monitoring  and  evaluation  provides 
greater  assurance  that  objectives  will  be 
achieved  in  futiue  seasons. 

A  more  detailed  discussion  of  NMFS' 
Evaluation  is  on  the  Sustainable 
Fisheries  Division  web  site  (see 
Electronic  Access,  xmder  the  heading, 
SUPPt-EMENTARY  INFOftMATION). 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Evaluation 
and  Recommended  Determination 

NMFS  and  the  Co-managers  recognize 
that  there  is  a  need  for  more  information 
regarding  the  Puget  Sound  ESU.  For  this 
reason,  the  application  of  Limit  6  of  the 
ESA  4  (d)  rule  to  the  RMP  is  in  effect 
from  May  1,  2001,  through  April  30, 
2003.  Prior  to  the  end  of  that  period, 
NMFS  will  evaluate  all  of  the 
information  obtained  and  determine 
whether  to  extend  the  application  of 
Limit  6  of  the  ESA  4(d)  rule  to  the  RMP. 
This  document  also  includes  a  summary 
of  the  underlying  biological  analysis 
used  in  the  determination  (Evaluation). 

NMFS  published  notice  of  its 
proposed  Evaluation  and  recommended 
determination  on  the  RMP  for  public 
review  and  comment  on  March  5,  2001 
(66  FR  13293).  During  the  21-day  public 
comment  period,  three  organizations 
and  one  private  citizen  submitted 
comments  to  NMFS.  Several  of  the 
comments  were  addressed  in  NMFS' 
final  Evaluation  and  Recommended 
Determination  document,  but  no 
changes  were  required  to  the  RMP. 
Based  on  its  Evaluation  and  taking  into 
account  the  public  comments,  NMFS 
issued  (April  27,2001)  its  final 


determination  on  the  Puget  Sound 
diinook  RMP. 

Those  comments  related  to  NMFS' 
proposed  evaluation  and  recommended 
determination  (Evaluation)  are 
summarized  here.  Similar  comments 
have  been  combined  where  appropriate. 

Comments  and  Responses 

Comment  1 :  Several  comments  spoke 
to  the  legality  of  the  listing  itself,  the 
ESA  4(d)  rule,  the  treatment  of  hatchery 
fish  under  the  ESA,  and  the  allowance 
of  direct  take. 

Response-.  NMFS  understands  the 
concerns  of  the  conunenters  on  these 
issues,  but  they  are  not  relevant  to  the 
Evaluation  itself.  NMFS  addressed  these 
issues  in  its  response  to  public  comment 
at  the  time  of  promulgation  of  the  ESA 
4(d)  rule,  the  decision  to  list,  and  in 
various  NMFS  technical  documents  and 
reports. 

Comment  2:  Two  commenters  stated 
that  they  were  denied  the  opportunity  to 
provide  meaningful  conunent  on  the 
Evaluation  because  of  (1)  difficulty  in 
locating  the  Evaluation  on  the  website 
and  (2)  the  availability  of  the  Evaluation 
but  not  the  RMP  itself. 

Response:  The  website  address  for 
NMFS  Northwest  Region  as  well  as  the 
telephone  nimiber  and  email  address  of 
the  NMFS  contact  person  were  included 
in  the  Federal  Register  notice,  dated 
March  5,  2001,  When  the  FRN  was  first 
published,  NMFS  received  several  calls 
and  e-mails  fitim  reviewers  asking  for 
assistance  in  locating  and  printing  the 
Evaluation.  The  difficulties  were  found 
to  be  a  combination  of  software  and  web 
design  problems,  which  NMFS 
corrected  and  improved  by  the  second 
day  of  notification.  The  FRN  also  listed 
the  same  contact  information  in  order  to 
obtain  further  information  on  the  RMP. 
The  RMP  was,  in  fact,  provided  to 
several  reviewers  on  request.  The 
timeliness  in  which  the  problems  were 
solved  and  the  availability  of  NMFS 
staff  to  assist  reviewers  resulted  in  no 
substantial  effect  on  the  opportxmity  to 
review  and  comment. 

Comment  3:  Commenters  expressed 
concern  (1)  about  a  2-year  approval  of 
the  RMP  despite  acknowledged  data 
uncertainties,  asserting  that  the  RMP 
fails  to  meet  the  requirements  of  the 
ESA  4(d)  rule,  and  (2)  it  constituted  an 
inconsistency  in  the  treatment  of  fishery 
activities  versus  habitat  activities. 

Response:  Limit  6  of  the  ESA  4  (d) 
rule  requires  that  NMFS  determine 
whether  (1)  the  RMP  addresses  the 
criteria  as  referenced  in  either  Limit  4 
or  5,  and  (2)  that  the  RMP  does  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery.  NMFS  has 
determined  that  the  Puget  Sound 


chinook  RMP  does  adequately  address 
each  of  the  criteria  as  referenced  in 
Limit  4,  and  that  it  would  not 
appreciably  reduce  the  survival  and 
recovery  of  the  Puget  Sound  chinook 
ESU.  The  ESA  requires  that  in  making 
that  decision,  NMFS  must  use  the  best 
available  scientific  information. 
However,  NMFS  recognizes  that  there 
will  be  some  uncertainty  associated 
with  whatever  information  is  available, 
and  considers  the  degree  of  uncertainty 
when  making  its  decisions.  To  address 
these  uncertainties,  the  data  analyses 
incorporated  variability  around  the 
productivity  and  capacity  stock-recruit 
parameters,  siuvival  variables  and 
management  error  (NMFS  2000b, 
WDFW/PSTT  2001).  Li  making  its 
decision  on  the  RMP,  NMFS  determined 
that  the  data  uncertainties  did  not 
represent  a  significant  risk  in  the  short 
term  to  the  ESU,  and  that  the  benefits 
to  the  ESU  in  immediate 
implementation  of  the  plan  outweighed 
the  risks  represented  by  the  uncertainty 
in  the  data.  NMFS  believes  that  the  2- 
year  time  limit  is  an  adequate  amoimt 
of  time  to  address  the  data  uncertainties 
without  increased  risk  to  the  ESU,  and 
that  it  corresponds  with  the  ciurent 
schedule  for  completion  of  the  tasks 
assigned  to  the  Puget  Sound  and 
Olympic  Peninsula  Technical  Recovery 
Team  (TRT),  including  establishment  of 
recovery  goals. 

The  ESA  4  (d)  rule  does  not  specify 
the  duration  that  take  limits  must  be 
applied  for  activities  approved  under 
any  of  the  Limits  in  the  4  (d)  rule.  This 
approach  is  consistent  with  the 
implementation  of  other  sections  of  the 
ESA.  For  example,  both  the  section  7 
biological  opinions  and  section  10 
permits  that  NMFS  has  issued  have 
varied  from  single  year  to  multi-year 
duration.  Therefore,  the  two-year 
application  of  take  limits  for  the  RMP 
and  the  treatment  of  data  uncertainty  do 
not  represent  inconsistency  in  treatment 
among  the  activities  considered  under 
the  4  (d)  rule. 

Comment  4:  One  commenter 
expressed  concern  about  a  lack  of  viable 
thresholds  for  several  of  the  populations 
where  natural  production  occurs. 

Response:  The  RMP  identified  viable 
thresholds  for  all  of  the  management 
units  where  natural  production  occiu-s 
and  self-sustaining  natural  production 
occurred  historically,  and  for  all 
populations  for  which  the  Co-managers 
believed  data  were  sufficient.  Where  the 
Co-managers  believed  data  were 
insufficient  to  define  viable  thresholds 
for  individual  populations,  populations 
were  aggregated  and  a  viable  threshold 
was  determined  for  the  management 
unit  as  a  whole.  This  is  consistent  with 
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the  ESA  4  (d)  rule  which  allows 
populations  to  be  aggregated  into 
management  units  "when  dictated  by 
information  scarcity."  (4  (d)  nde  Liinit 
4,  Criteria  1).  NMFS  derived  viable 
thresholds  for  several  populations 
where  the  Co-managers  felt  the  data 
were  insufficient,  and  determined  that 
the  RMP  objectives  for  the  management 
unit  were  sufficiently  protective  of  the 
individual  populations,  and  the  ESU  as 
a  whole.  However,  NMFS  does  not 
believe  the  original  Evaluation  was  clear 
on  this  point  and  has  revised  it  to  clarify 
this  information. 

Comment  5:  Two  of  the  commenters 
expressed  concern  that  the  Evaluation 
inadequately  addresses  the  lack  of 
recovery  goals  and  management 
objectives  forproductivity  in  the  RMP. 

Response:  Tne  ESA  4(d)  rule  does  not 
require  that  a  RMP  include  recovery 
goals.  This  is  taken  up  in  the  separate 
recovery  planning  process.  The  4  (d) 
rule  does  require  that  the  viable  and 
critical  thresholds  be  consistent  with 
the  concepts  in  the  Viable  Salmon 
Populations  docimaent 
(VSP)(McElhaney  et  al.  2000).  There  is 
very  limited  direct  information  on  the 
ciurent  capacity  and  productivity  of 
most  chinook  systems  in  Puget  Sound  to 
define  explicit  objectives  for 
productivity.  However,  information  on 
productivity  and  capacity  can  be 
inferred  by  deriving  population 
dynamic  relationships  for  management 
units  and  populations  based  on 
available  escapement,  survival  and  age 
data.  Productivity  and  capacity  are 
components  within  the  formulas  used  to 
derive  several  of  the  management 
objectives  in  the  RMP,  and  all  of  NMFS" 
RER  standards.  In  areas  where  this 
information  was  not  available,  the  RMP 
escapement  and  exploitation  rate 
management  objectives  used 
escapement  goals  adopted  in  the  Puget 
Soimd  Salmon  Management  Plan  that 
were  based  on  information  from  the 
1960s  and  1970s.  The  Puget  Sound 
Salmon  Management  Plan  (PSSMP) 
goals  are  probably  conservative  in  that 
they  likely  overestimate  the  current 
capacity  and  productivity  of  the 
chinook  habitat  when  compared  with 
current  habitat  condition.  NMFS 
evaluated  these  escapement  goals 
against  its  own  population  standards 
and  VSP  guidance.  Using  this  approach, 
NMFS  concluded  the  objectives  in  the 
RMP  were  consistent  with  the  concepts 
in  the  VSP  document  as  required  by  the 
4  (d)  rule  criteria. 

Comment  6:  One  commenter 
expressed  concern  that  the  Evaluation 
did  not  adequately  address  the  impacts 
of  fishing  on  spatial  structure  since  the 
'  RMP  did  not  define  take  targets  for 


spatial  structure.  It  suggested  there 
shoidd  be  impact  studies  of  fishing 
actions  on  the  spatial  structure  of 
chinook  salmon  populations. 

Response:  Providing  adequate  spatial 
structure  for  salmonid  populations 
requires  that  the  habitat  is  of  sufficient 
quality  and  quantity,  that  it  is 
coimected,  and  that  the  timing  and 
biological  characteristics  of  the  salmon 
themselves  provide  for  the  use  of  the 
available  habitat.  Fishing  activities  can 
affect  the  return  timing  and  biological 
characteristics  of  the  fish  (age,  size,  sex), 
and  in  some  cases  the  pattern  of 
spawning.  Generally,  this  occurs  when 
a  certain  segment  of  the  population  is 
disproportionately  harvested  over  a 
period  of  time.  However,  as  stated  in  the 
Evaluation,  there  is  currently  no 
information  to  indicate  that  these 
fisheries  are  having  deleterious  effects 
on  specific  segments  of  the  populations, 
and  certainly  not  to  the  ESU  as  a  whole. 
For  example,  NMFS'  status  review 
(Myers  et  al.,  1998)  did  not  discern  any 
trends  in  size,  weight,  fecimdity  or  other 
life  history  traits  for  Puget  Sound 
chinook  that  might  be  a  result  of  fishing 
activities.  NMFS  sees  no  reason  to 
change  its  conclusion  on  this  issue. 
However,  NMFS  agrees  with  the 
commenter  that  the  potential  effects  of 
fishing  activities  on  spatial  structure 
should  continue  to  be  monitored  and 
evaluated  for  shifts  in  run  or  spawning 
timing,  or  biological  characteristics 
attributable  to  fishing  activities.  Such 
monitoring  was  included  in  the 
implementation  terms  accompanying 
the  final  determination. 

Evaluating  spatial  structure  at  the 
ESU  level,  NMFS  concluded  that  the 
management  imits  represent  the  full 
complement  of  the  natural  chinook 
populations  within  Puget  Sound  and 
include  all  principal  life  history  traits 
(spring,  siunmer  and  fall  runs). 

Comment  7:  One  of  the  commenters 
expressed  concern  about  the  quality  of 
the  coded  wire  tag  (CWT)  data 
underl)ring  the  derivations  of  the 
rebuilding  exploitation  rates  (RERs)  and  ' 
their  connection  to  the  Maximum 
Sustainable  Yield  (MSY)  escapement 
goals  established  in  the  PSSMP. 

Response:  The  MSY-based  RERs  in 
the  RMP  use  cxirrent  information  on 
spawning  escapement,  age  structure  and 
survival.  They  are  not  based  on  the 
PSSMP  escapement  goals.  At  this  time, 
CWT  data  provide  the  best  available 
information  to  estimate  survival  rates  by 
age  and  mortality  rates  by  fishery.  Wild 
stock  tagging  in  Puget  Sound  has  been 
tried  in  several  areas,  but  the  resulting 
mortality  has  been  high,  and  there  have 
not  been  enough  wild  juveniles 
captured  to  result  in  sufficient  tag 


recoveries  to  estimate  stock  composition 
of  fisheries  or  population  distribution 
with  confidence.  However,  where  both 
wild  and  hatchery  stocks  of  the  same 
outmigrant  type  have  been  tagged 
successfully,  significant  differences  in 
distribution  or  exploitation  rate  between 
the  two  groups  have  not  been  detected. 
The  simulation  models  used  to  assess 
the  RERs  incorporated  uncertainty. 
Until  more  direct  estimates  are 
available,  this  represents  the  best 
available  scientific  information. 
Management  performance  will  be 
evaluated  aimually  and  the  management 
objectives  will  be  revised  as  significant 
new  information  becomes  available. 

Comment  8:  Commenters  expressed 
concern  about  the  magnitude  of  the 
exploitation  rate  and  escapement 
threshold  objectives,  especially  relative 
to  the  PSSMP  escapement  goals. 

Response:  For  the  purposes  of 
evaluating  the  RMP  imder  the 
requirements  of  the  ESA  4  (d)  rule,  it  is 
not  appropriate  to  comment  on  the 
objectives  of  the  RMP  relative  to  those 
in  other  management  plans.  NMFS 
evaluated  the  RMP  management 
objectives  against  NMFS'  independently 
derived  population  standards  and  the 
guidelines  provided  by  the  VSP 
dociunent.  NMFS'  guidelines  and 
standards  were  develof>ed  through  a 
thorough  review  of  the  ecological, 
conservation  and  salmonid  literature 
(McElhaney  et  al.,  2000)  or  through 
indep)endent  analysis  of  spawner-recruit 
relationships  based  on  the  best  available 
estimates  of  escapement,  hatchery 
contribution  to  escapement,  natiiral 
production  and  survival. 
Acknowledging  data  uncertainties, 
NMFS'  analysis  incorporated  variability 
in  capacity,  productivity,  management 
error  and  survival  (NMFS  2000b).  NMFS 
concluded  that  the  RMP  objectives  are 
consistent  with  NMFS'  guidelines. 

Comment  9:  One  commenter 
questioned  the  need  for  exploitation  rate 
objectives  for  Category  2  populations 
(those  systems  where  established 
chinook  populations  existed  historically 
but  have  largely  been  replaced  by 
hatchery  production)  and  the  inclusion 
of  the  Hoko  River  chinook  in  the  RMP. 

Response:  One  of  the  ESA  4  (d)  rule 
criteria  is  to  establish  escapement  or 
exploitation  rate  objectives  for  each  of 
the  populations  or  management  units 
within  the  ESU.  It  is  up  to  the  Co- 
managers  how  to  structiue  these 
objectives.  Exploitation  rate  objectives 
for  Category  2  populations  were 
included  in  the  RMP  provided  to  NMFS 
for  review  and  evaluation  consistent 
with  that  criterion.  NMFS  believes  that 
it  is  important  to  establish  management 
objectives  for  these  populations  since 
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they  may  play  an  important  role  in 
recovery.  Hatchery  contribution  to  the 
natural  escapement  of  these  populations 
is  probably  significant.  However, 
information  on  the  amount  of 
contribution  is  limited  for  most  of  these 
systems.  As  more  information  becomes 
available  on  stray  rates,  and  the 
hatchery  and  harvest  programs  are 
successfully  integrated,  the  management 
objectives  may  be  revised  and  refined  to 
better  reflect  the  natural  production  of 
the  systems. 

The  harvest  management  component 
of  the  Comprehensive  Chinook 
Management  Plan  was  provided  to 
NMFS  for  evaluation  as  an  RMP  under 
Limit  6  of  the  4(d)  rule.  However,  it  was 
developed  as  part  of  a  larger  planning 
effort  by  the  Co-managers,  unrelated  to 
ESA,  that  encompasses  the  western 
Strait  of  Juan  de  Fuca,  where  the  Hoko 
River  is  located,  and  the  rest  of  Puget 
Sound.  The  Hoko  River  chinook 
population  is  not  part  of  the  Puget 
Sound  chinook  salmon  ESU,  and  NMFS 
did  not  include  it  in  its  evaluation  of  the 
RMP  under  Limit  6  of  the  4  (d)  rule. 

Comment  10:  Two  commenters 
expressed  concern  about  the  inclusion 
of  hatchery  fish  in  determining  whether 
escapement  thresholds  have  been 
achieved. 

Response:  The  composition  of 
escapement  thresholds  is  described  in 
Table  1  of  the  Evaluation.  Escapement 
thresholds  are  defined  in  terms  of 
natural  origin  recruits  for  six  of  the  ten 
management  units  managed  for  natural 
production.  Three  of  the  remaining  four 
of  these  management  units  use  hatchery 
production  to  maintain  and  rebuild  the 
associated  chinook  populations.  In  areas 
with  significant  hatchery  production,  it 
is  currently  difficult  or  impossible  to 
distinguish  between  hatchery-origin  and 
wild-origin  fish  on  the  spawning 
grounds.  Mass-marking  programs  have 
been  or  will  be  implemented  for  most 
hatcheries  releasing  chinook  in  Puget 
Sound,  allowing  separation  of  returning 
hatchery  and  natural  origin  adults. 
However,  marked  adults  will  not  return 
for  several  years.  In  addition,  there  are 
not  currently  hatchery  contribution 
guidelines  in  place  for  the  proportion  of 
hatchery  fish  on  the  spawning  grounds. 
Both  the  Hatchery  and  Genetic 
Management  Plans  which  NMFS  is  in 
the  process  of  developing  with  the  Co- 
managers,  and  ultimately  the  recovery 
plan  for  Puget  Sound  chinook  will 
address  this  issue.  When  this 
information  is  available,  management 
objectives  may  be  revised,  as  per  the 
evaluation  requirements  of  the  RMP. 

Comment  1 1 :  One  commenter 
expressed  confusion  over  the  terms  used 
to  describe  escapement  threshold  and 


exploitation  rate  objectives  in  the 
Evaluation,  and  asked  for  more 
specificity  on  the  actions  that  would  be 
taken  should  escapements  fell  below  the 
thresholds. 

Response:  NMFS  acknowledges  the 
use  of  the  different  terms  in  the 
Evaluation  may  have  been  confusing 
and  has  revised  the  Evaluation  to  clarify 
the  definition  and  use  of  these  terms. 
Long-term  abundance  and  low 
abundance  thresholds  are  terms  the 
state  and  tribal  Co-managers  use  in  the 
RMP  to  describe  lower  and  upper 
escapement  objectives  for  fisheries 
management.  Critical  and  viable 
thresholds  are  terms  used  by  NMFS  in 
its  ESA  4(d)  rule  and  in  the  VSP 
document  for  ESA  purposes.  NMFS 
evaluates  the  long-term  and  low 
abundance  management  objectives 
provided  in  the  RMP  against  its 
guidelines  for  viable  and  critical 
thresholds  to  see  whether  the  RMP 
thresholds,  used  for  a  variety  of  fishery 
management  objectives,  meet  the 
requirements  imder  ESA.  The 
exploitation  rate  objectives  are  in  terms 
of  brood  year  exploitation  rates. 

Examples  of  the  types  of  fishery 
actions  that  would  be  taken  should 
escapements  fall  below  their  lower 
abundance  thresholds  are  captured  in 
section  H  of  the  Evaluation,  and  in 
appendices  A  and  C  of  the  RMP.  The 
actions  taken  must  be  appropriate  to  the 
circumstances  and  will  vary  depending 
on  the  population,  distribution  of 
fishery  mortality  and  the  cause  of  the 
failure  to  meet  die  escapement 
objectives.  A  generic,  one-size-fits-all 
response  is  rarely  the  most  beneficial  to 
either  the  resource  or  fishery  objectives. 
Fishery  closures  and  restrictions  are 
among  the  actions  listed  in  the  RMP, 
and  increasingly  among  the  actions  the 
Co-managers  have  voluntarily  taken  in 
recent  years  in  response  to  declines  in 
chinook  abundance. 

Comment  12:  One  commenter 
disagreed  with  NMFS'  statement  that  an 
exploitation  rate  rather  than  a  fixed- 
escapement  goal  approach  would  result 
in  rebuilding  of  Puget  Sound  chinook 
populations.  The  commenter  uses  an 
example  from  the  Snohomish  system  to 
support  its  position. 

Response:  The  comments  reflect  a 
misunderstanding  of  the  analyses  used 
to  derive  the  objectives  in  the  RMP  and 
the  implementation  of  those  objectives. 
The  exploitation  rates  are  designed  to 
provide  an  80-percent  probability  of 
exceeding  the  upper  escapement 
threshold  (the  viable  or  long-term 
escapement  threshold)  within  25  years, 
starting  from  the  existing  levels  of 
spawning  escapement.  In  other  words, 
resulting  in  a  high  probability  of 


rebuilding  chinook  populations  to 
viable  escapement  levels,  not  merely 
meeting  the  critical  or  low-abundance 
escapement  thresholds  as  asserted  by 
the  commenter.  This  approach  is 
designed  such  that  the  upper 
escapement  level  will  increase  as 
habitat  capacity  increases,  integrating 
harvest  with  habitat  recovery  and 
restoration  actions.  In  effect,  this 
provision  guards  against  inappropriately 
increasing  exploitation  rates  when 
habitat  capacity  or  productivity 
increases.  The  exploitation  rates  are 
maximmn  rates  that  fisheries  may  be 
managed  below,  but  cannot  be 
exceeded.  In  fact,  managers  have 
consistently  set  annual  exploitation 
rates  below  exploitation  rate  objectives 
over  the  last  several  years.  If 
management  units  and  populations  do 
not  rebuild  as  expected,  the  RMP 
contains  provisions  to  revise 
exploitation  rates  if  the  data  evaluation 
shows  that  fishery  activities  are 
impeding  rebuilding. 

Some  of  the  information  the 
commenter  uses  to  support  its  assertion 
is  incorrect.  The  1996  Puget  Sound  run 
size  of  Snohomish  simimer/fall  chinook 
wild  adults  was  approximately  5,200 
rather  than  (he  8,000  originally 
reported.  The  revised  estimate  was 
based  on  the  results  of  an  otolith 
marking  study  that  enables  managers  to 
better  distinguish  between  hatchery  and 
wild  spawners.  With  a  nm  size  of  5,200, 
the  spawning  escapement  of  5,250 
would  not  have  been  achieved  even 
with  closiu-e  of  all  fisheries  in  Puget 
Sound.  The  exploitation  rate  in 
southern  U.S.  fisheries  was  very  low, 
estimated  to  be  less  than  10  percent. 
With  this  correction,  the  data  appear  to 
support  the  contention  of  the  Evaluation 
that  exploitation  rates  have  contributed 
to  higher  escapement  in  years  of  higher 
return.  In  both  1996  and  1998,  the  post- 
season return  was  higher  than  preseason 
estimates,  the  exploitation  rates 
remained  very  low,  and  the 
escapements  were  correspondingly 
higher.  In  1996,  the  pre-season  run  size 
expectation  was  4,200,  the  post-season 
retiun  was  5,200,  and  the  escapement 
was  4,851.  In  1998.  the  preseason 
terminal  run  size  was  expected  to  be 
5,600,  the  post-season  retiun  was  6,400, 
and  the  escapement  was  6,304.  Based  on 
this  information,  NMFS  sees  no  need  to 
change  its  evaluation  of  the  RMP. 

Comment  13:  The  commenter  stated 
that  the  Evaluation  does  not  address 
what  it  perceived  are  inconsistencies 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  policies 
regarding  overfishing  and  the  use  of 
biological  reference  points. 
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Response:  NMFS'  evaluation  of  an 
RMP  must  conclude  that  it  is  consistent 
with  the  requirements  of  the  ESA  as 
defined  by  Limit  6  of  the  4(d)  rule  for 
Puget  Sound  chinook.  It  does  not 
involve  procediu^s  under  the 
Magnuson-Stevens  Act.  Stocks  listed 
under  the  ESA  is  one  of  three 
exceptions  to  the  application  of  the 
general  overfishing  criteria  imder 
Amendment  14  to  the  Pacific  Coast 
Salmon  Plan  (FMP)  (PFMC  2000). 
Instead,  fishery  actions  are 
automatically  required  to  be  consistent 
with  the  jeopardy  standards  and 
recovery  objectives  for  listed  stocks.  As 
explained  in  the  FMP,  the  jeopardy 
standards  and  recovery  plans  developed 
by  NMFS  for  listed  populations  are 
considered  interim  rebuilding  plans. 
Although  NMFS'  jeopardy  standards 
and  recovery  plans  may  not  by 
themselves  recover  listed  populations  to 
historical  MSY  levels  within  10  years, 
they  are  sufficient  to  stabilize 
populations  until  freshwater  habitats 
and  their  dependent  populations  can  be 
restored  and  estimates  of  MSY 
developed  consistent  with  recovered 
habitat  conditions.  As  species  are 
delisted,  the  Pacific  Fisheries 
Management  Coimcil  will  establish 
conservation  objectives  with  subsequent 
overfishing  criteria  and  manage  to 
maintain  the  stocks  at  or  above  MSY 
levels  (PFMC  2000). 

Comment  14:  One  commenter  stated 
that  the  Evaluation  failed  to  adequately 
address  the  uncertainty  in  fisheries 
management  models,  and  failed  to 
consider  the  effect  of  fishing  on  life 
history  traits  such  as  body  size  and  age 
structxu«. 

Response:  NMFS  agrees  that  having 
finer  resolution  fishery  impact  models  is 
desirable,  but  is  often  limited  by  the 
level  of  available  information.  The 
commenter  appears  to  suggest  that  the 
ciurent  fishery  models  are  not  fishery, 
time,  or  stock  specific,  nor  do  they 
contain  information  on  maturation  rates, 
age,  or  stock  distribution.  In  fact,  the 
Fisheries  Regulation  and  Assessment 
Model  (FRAM)  used  in  fishery  planning 
assesses  stock-specific  fishing  mortality 
by  time  step  (3-month  blocks),  fishery 
(catch  area  by  general  gear  type)  and  age 
(ages  2-5).  The  model  estimates  stock- 
specific  mortality  using  age-specific 
exploitation  rates,  maturation  rates  by 
size  category,  and  stock  distribution 
data,  based  on  CWT  recoveries.  The 
model  developed  by  the  WDFW  in  the 
early  1970's,  to  which  the  commenter 
refers,  was  a  pioneering  effort  in  harvest 
management  models.  However,  it  was 
developed  prior  to  the  advent  of  the 
CWT  data  system  and  the  stock  specific 
data  on  catch  composition  and  stock 


distribution  that  it  provides.  The  current 
models,  including  FRAM,  are  significant 
improvements  over  the  initial  WDFW 
effort  due  to  both  increased  knowledge 
and  greater  computing  power. 

The  conunenter  relied  on  information 
for  California  chinook  populations  to 
infer  the  same  effects  on  Puget  Sound 
chinook.  However,  although  NMFS 
conciu-s  that  fishing  activities  may  select 
for  body  size,  and  may,  therefore,  have 
an  indirect  effect  on  age  structure, 
NMFS'  status  review  (Myers  et  al,  1998) 
did  not  discern  any  trends  in  size, 
weight,  fecundity  or  other  Ufe  history 
traits  for  Puget  Sound  chinook  that 
might  be  a  result  of  fishing  activities.  If, 
however,  deleterious  effects  are 
detected,  the  RMP  commits  to  taking  the 
appropriate  measiu^s  such  as  gear 
modification  or  adoption  of  size  limits. 
The  RMP  identifies  the  need  to  conduct 
analysis  of  harvest  regulations  for 
existence  of  size  or  sex  selectivity  and 
the  extent  of  the  potential  impact. 
Therefore,  NMFS  does  not  agree  with 
the  commenter's  assessment  and  sees  no 
need  to  revise  its  conclusion. 

Comment  15:  One  commenter 
suggested  that  without  more  detail  on 
the  parameters  and  assumptions  made 
in  the  simulation  modeling,  it  could  not 
verify  the  Evaluation's  conclusion  that 
the  RMP  was  sufficiently  risk  averse. 

Response:  As  part  of  its  evaluation, 
NMFS  compared  the  RMP  objectives 
with  its  own  population  standards  and 
viability  guidelines  for  the  Puget  Soimd 
chinook  ESU.  The  approach  and 
assumptions  for  the  derivation  of  these 
standards  can  be  foimd  in  two  previous 
biological  opinions,  the  2000-2001 
Pacific  Fisheries  Management  Coimcil 
and  Puget  Sound  fisheries  (NMFS 
2000a)  and  the  implementation  of  the 
1999  Pacific  Salmon  Treaty  agreement 
(NMFS  1999),  and  the  VSP  document 
(McElhaney  et  al,  2000).  The  first  two 
documents  are  available  on  the  NMFS 
Northwest  Region  web  site  and  the  VSP 
dociunent  is  available  on  the  NMFS 
Northwest  Fisheries  Science  Center  web 
site.  Any  of  the  three  documents  is  also 
available  on  request. 

Comment  16:  The  commenter  suggests 
that  by  managing  many  units 
simultaneously  for  extinction 
probabilities,  the  overall  extinction 
probability  for  the  ESU  will  be  greater 
than  the  extinction  probability  for  any 
individud  population. 

Response:  NMFS  disagrees  with  the 
commenter's  conclusion  for  several 
reasons.  First,  the  commenter's  formula 
assumes  that  the  population  dynamics 
of  the  21  Puget  Sound  chinook 
populations  are  independent.  In  fact, 
population  abundance  is  highly 
correlated.  Second,  the  commenter  fails 


to  take  into  account  the  function  of 
lower  abundance  thresholds  in  reducing 
extinction  probabilities.  The  simulation 
models  used  to  derive  the  exploitation 
rate  objectives  assumed  that  the  rates 
would  be  applied  at  all  abundance 
levels,  when,  in  fact,  fisheries  will  be 
further  constrained  when  abundance 
falls  below  the  low  abundance 
thresholds.  Finally,  the  commenter  fails 
to  note  that  the  lower  abundance 
thresholds  against  which  the 
exploitation  rates  are  derived  are 
generally  higher  than  quasi-extinction 
thresholds  used  in  formal  viability 
assessment.  Therefore,  the  derivation  of 
the  management  objectives  does  not 
involve  assessment  of  absolute 
extinction  probabilities,  but  rather 
probabilities  of  declining  below  a  level 
significantly  higher  than  extinction, 
and,  in  fact,  in  most  cases,  significanUy 
higher  than  VSP  critical  abundance 
thresholds,  for  each  population. 

References 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  (see 
ADDRESSES),  or  through  the  documents 
available  on  the  Sustainable  Fisheries 
web  site  (see  Electronic  Access,  under 
the  heading,  SUPPLEMENTARY 
INFORMATION). 

Authority 

Under  section  4  of  the  ESA,  NMFS,  by 
delegated  authority  from  the  Secretary 
of  Commerce,  is  required  to  adopt  such 
regulations  as  it  deems  necessary  and 
advisable  for  the  conservation  of  the 
species  listed  as  threatened.  The  ESA 
salmon  and  steelhead  4  (d)  rule  (65  FR 
42422,  July  10,  2000)  specifies 
categories  of  activities  that  are 
adequately  regulated  to  provide  for  the 
conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
do  not  apply  to  actions  undertaken  in 
compliance  with  a  RMP  developed 
jointly  by  the  State  of  Washington  and 
the  Tribes  and  determined  by  NMFS  to 
be  in  accordance  with  the  salmon  and 
steelhead  4  (d)  rule  (65  FR  42422,  July 
10.  2000). 

Dated:  June  7.  2001. 
Chris  Mobley, 

Acting  Chief,  Endangered  Species  Di\ision, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-14771  Filed  6-11-01;  8:45  am] 
BtLLMG  CODE  3510-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  053001 E] 
RiN064a-A023 

Fisheries  of  ttte  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Goiden 
Crab  Fishery  off  the  Southern  Atlantic 
States;  Amendment  3 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conmierce. 

ACTION:  Notice  of  availability  of 
Amendment  3  to  the  FMP  for  the  golden 
crab  fishery  off  the  southern  Atlantic 
states;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
South  Atlantic  Fishery  Management 
Council  (Coiuicil)  has  submitted 
Amendment  3  to  the  Fishery 
Management  Plan  lor  the  Golden  Crab 
Fishery  of  the  South  Atlantic  Region 
(FMP)  for  NMFS'  review,  approval,  and 
implementation.  Amendment  3  would 
make  a  number  of  modifications  in  the 
FMP's  management  program  including 
extending  the  time  period  for  the 
allowed  use  of  cable  for  mainlines 
attached  to  golden  crab  traps,  modifying 
vessel  permitting  requirements, 
changing  the  restrictions  regarding 
which  vessels  are  allowed  to  fish  in 
each  of  the  management  zones, 
liberalizing  the  allowed  increase  in 
permitted  vessel  size,  creating  a  small- 
vessel  subzone  in  the  southern  zone, 
and  specifying  maximum  sustainable 
yield  (MSY)  and  stock  status 
determination  criteria  for  golden  crab 
imder  the  FMP.  The  intended  effect  of 
Amendment  3  and  its  implementing 
rule  is  to  protect  the  golden  crab 
resource  while  allowing  the 
development  of  the  fishery  that  is 
dependent  on  that  resource. 
Specifically,  Amendment  3  is  designed 
to  reduce  gear  conflict  in  the  southern 
zone  of  the  fishery,  increase 
participation  in  the  fishery  by  easing 
permit  renewal  requirements,  and 
expand  fishing  activities  in  the  northern 
zone  where  no  fishing  currently  occurs. 
Expected  benefits  include  better 
information  on  the  long-term  biological 
productivity  of  the  resource  and  an 
increase  in  the  supply  of  golden  crab  in 
the  market  place  with  attendant 
economic  benefits  to  the  fishery. 
DATES:  Written  comments  must  be 
received  on  or  before  August  13,  2001. 


ADDRESSES:  Written  comments  on 
Amendment  3  must  be  sent  to  Peter 
Eldridge,  Southeast  Regional  Office, 
NMFS.  9721  Executive  Center  Drive  N., 
St.  Petersburg,  FL  33702.  Conunents 
may  also  be  sent  to  Peter  Eldridge  via 
fax  to  727-570-5583.  Conunents  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  hitemet. 

Requests  for  Amendment  3,  which 
includes  an  Environmental  Assessment, 
a  Regulatory  hnpact  Review,  and  a 
Social  Impact  Assessment/Fishery 
Impact  Statement,  should  be  sent  to  the 
South  Atlantic  Fishery  Management 
Council,  One  Southpark  Circle,  Suite 
306,  Charleston.  SC  29407-4699; 
telephone:  843-571-4366;  fax:  843- 
769-4520;  e-mail:  safinc@noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  NMFS;  telephone:  727- 
570-5305;  fax:  727-570-5583;  e-mail: 
Peter.Eldridgednoaa.gov. 

SUPPLEMENTARY  MFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act]  requires  each 
Regional  Fishery  Management  Council 
to  submit  any  fishery  management  plan 
(FMP)  or  FMP  amendment  to  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  NMFS  implements 
approved  FMP  or  amendment  measures 
by  issuing  a  final  rule.  The  Magnuson- 
Stevens  Act  also  requires  that  NMFS, 
upon  receiving  an  FMP  or  amendment, 
inunediately  publish  a  docxunent  in  the 
Federal  Register  stating  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment. 

The  golden  crab  fishery  off  the 
southern  Atlantic  states  is  managed 
under  the  FMP.  This  FMP  was  prepared 
by  the  Council  and  approved  and 
implemented  by  NMFS. 

Amendment  3  would  (1)  extend 
through  December  31,  2002.  the  allowed 
use  of  cable  for  a  mainline  attached  to 
golden  crab  traps;  (2)  clarify  the  size  of 
the  required  escape  panel  or  door  on  a 
golden  crab  trap;  (3)  remove  the  catch 
requirement  for  renewing  a  commercial 
vessel  permit  for  golden  crab;  (4)  allow 
the  issuance  of  a  commercial  vessel 
permit  for  golden  crab  for  the  southern 
zone  for  a  vessel  that  held  a  valid  permit 
for  the  southern  zone  in  October  2000 
but  did  not  meet  the  subsequent  5,000- 
Ib  (2.268-kg)  catch  requirement  for 
renewal;  (5)  allow  a  vessel  greater  than 
65  feet  (19.8  m)  in  length  with  a  permit 
to  fish  in  the  southern  zone  to  fish  also 
in  the  northern  zone;  (6)  allow  two  new 
commercial  vessel  permits  to  be  issued 
for  the  northern  zone:  (7)  provide  that 
a  commercial  vessel  permit  will  not  be 
renewed  if  the  NMFS  Regional 
Administrator  does  not  receive  an 


application  for  renewal  by  Jime  30  each 
year;  (8)  liberalize  the  allowed  increase 
in  the  size  of  a  permitted  vessel;  (9) 
create  a  small-vessel  sub-zone  within 
the  southern  zone  in  which  only 
permitted  vessels  65  feet  (19.8  m)  or  less 
in  length  may  fish  for  golden  crab;  such 
vessels  would  be  prohibited  from 
fishing  for  golden  crab  in  the  remainder 
of  the  southern  zone;  and  (10)  add  to  the 
FMP's  list  of  management  measures  that 
may  be  modified  via  its  framework 
procedure  for  regulatory  adjustments 
measures  related  to  the  southern  zone's 
sub-zone. 

In  addition  to  the  measures  described 
above.  Amendment  3  would  establish 
the  following:  (MSY)  for  golden  crab  in 
the  management  area;  a  maximum 
fishing  mortality  threshold  (MFMT), 
which  is  the  fishing  mortality  rate  that, 
if  exceeded,  constitutes  overfishing;  and 
a  minimum  stock  size  threshold 
(MSST),  which  is  the  stock  size  below 
which  golden  crab  are  considered 
overfished.  The  proposed  specific 
parameters  are  as  follows: 

MSY  would  be  an  annual  yield 
between  4  and  12  million  lb  (1,814  and 
5,443  metric  tons). 

MFMT  would  be  a  fishing  mortality 
rate  that  is  in  excess  of  the  fishing 
mortality  rate  that  produces  MSY. 

MSST  would  be  either  a  ratio  of 
ciurent  biomass  to  biomass  at  MSY 
(BMSY)  or  one  minus  the  natiual 
mortality  rate  (1  -  M)  times  BMSY  where 
1  -  M  should  never  be  less  than  0.5. 

In  accordance  with  the  Magnuson- 
Stevens  Act,  NMFS  is  evaluating  the 
proposed  rule  to  determine  whether  it  is 
consistent  with  Amendment  3,  the  FMP, 
the  Magnuson-Stevens  Act,  and  other 
applicable  law.  If  that  determination  is 
affirmative,  NMFS  will  publish  the 
proposed  rule  in  the  Federal  Register 
for  public  review  and  comment. 

Comments  received  by  August  13, 
2001,  whether  specifically  directed  to 
Amendment  3  or  to  the  proposed  rule, 
will  be  considered  by  NMFS  in  its 
decision  to  approve,  disapprove,  or 
partially  approve  Amendment  3.  All 
comments  received  by  NMFS  on 
Amendment  3  or  the  proposed  rule 
during  their  respective  comment 
periods  will  be  addressed  in  the  final 
rule. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  5.  2001. 
WiUiam  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

[PR  Doc.  01-14772  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  052301 E] 

Gulf  Of  Mexico  Flahery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings; 
request  for  comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Coimcil)  will 
convene  public  hearings  to  receive 
comments  on  its  proposed  Amendment 
18  to  the  Fishery  Management  Plan  for 
the  Reef  Fish  Resources  of  the  Gulf  of 
Mexico  that  proposes  to  establish  a  10- 
year  red  grouper  stock  rebuilding 
program  and  address  other  reef  fish 
fishery  gear  and  enforcement  issues. 
DATES:  The  public  hearings  will  be  held 
in  June.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and  times 
of  the  public  hearings.  Written, 
comments  will  be  accepted  until  June 
28. 2001. 

ADDRESSES:  Written  comments  should 
be  sent  to  and  copies  of  draft 
Amendment  18  and  its  draft 
supplemental  environmental  impact 
statement  (DSEIS)  are  available  from  the 
Gulf  of  Mexico  Fishery  Management 
Coimcil,  3018  U.S.  Highway  301,  North, 
Suite  1000,  Tampa,  FL  33619;  telephone 
813-228-2815.  Public  hearings  will  be 
held  in  Texas,  Louisiana,  Mississippi. 
Alabama,  and  Florida.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
hearing  locations. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  In  October 
2000,  NMFS  informed  the  Council  that 
it  had  determined  that  the  Gulf  of 
Mexico  red  grouper  stock  is  overfished 
and  undergoing  overfishing.  Under  the 
Magnuson-Steven  Fishery  Conservation 
and  Management  Act  (Magnuson- 
Stevens  Act),  the  Council  is  required  to 
propose  management  measiues  to 
initiate  rebuilding  the  stock  within  one 
year  of  NMFS'  determination  that  the 
stock  is  overfished. 

The  Council  has  developed 
Amendment  18,  in  part,  to  address  its 
responsibility  under  the  Magnuson- 
Stevens  Act,  to  propose  stock  rebuilding 
measures  for  red  grouper.  The  Council 


will  convene  public  hearings  to  review 
draft  Amendment  18  and  its 
accompanying  DSEIS.  Amendment  18 
proposes  to  establish  a  10-year  red 
grouper  rebuilding  program  and  address 
other  gear  and  enforcement  issues.  The 
issues  and  proposed  alternative 
measures  contained  in  draft 
Amendment  18  are  summarized  below; 
the  section  references  refer  to  sections  of 
the  draft  Amendment  18  document. 

Draft  Amendment  18  Issues  and 
Alternative  Measures 

Longline  and  Buoy  Gear  Endorsement 
(Section  6.1.1) 

6.1.1.1  Establish  a  longline/buoy  gear 
endorsement  -  No  preferred  alternative 
selected. 

6.1.1.2  Transferability  of  endorsement 

-  Fully  transferable. 

6.1.1.3  Appeals  board  -  Appeals  to  be 
handled  by  NMFS. 

Longline  and  Buoy  Gear  Boundary 
Line  (Section  6.1.2)  -  No  preferred 
alternative  selected. 

Longline  and  Buoy  Gear  Phase-Out 
(Section  6.1.3)  -  No  preferred  alternative 
selected. 

Use  ofPowerheads  When 
Spearfishing  (Section  6.2)  -  Require  a 
permit  for  the  use  of  powerheads  when 
reef  fish  fishing  (both  commercially  and 
recreationally),  and  eliminate  the 
regulatory  exemption  that  allows  the 
use  of  powerheads  in  the  stressed  area 
for  harvest  of  sand  perch,  dwarf  sand 
perch,  and  hogfish. 

Use  of  Reef  Fish  for  Bait  (Section  7.0) 

-  Prohibit  the  use  of  all  species  in  the 
reef  fish  management  unit  or  parts 
thereof,  except  sand  perch  and  dwarf 
sand  perch,  with  any  gear  for  bait.  No 
preferred  alternative  has  been  selected 
regarding  whether  to  apply  this 
provision  to  commercial  fishing, 
recreational  fishing,  or  both. 

Vessel  Monitoring  System  (Section 
8.0)  •  Require  fishing  vessels  engaged  in 
the  bottom  (reef  fish)  longline  fishery  to 
be  equipped  with  an  electronic  vessel 
monitoring  system  (VMS),  with  the  cost 
of  the  vessel  equipment,  installation, 
maintenance,  and  month-to-month 
communications  to  be  paid  or  arranged 
by  the  owners  as  appropriate.  NMFS 
would  maintain  and  publish  in  the 
Federal  Register  a  list  of  tj'pe-approved 
imits  and  communications  protocols. 

Dormant  Reef  Fish  Permits  (Section 
9.0)  -  No  preferred  alternative  selected. 

Red  Grouper  Rebuilding  Plan  (Section 
10.0) 

10.1  Red  Grouper  Sustainable  Fishing 
Parameters  -  Set  red  grouper  maximum 
sustainable  vield  (MSY).  fishing 
mortality  rate  at  MSY  (FMSY),  and 


spawning  stock  biomass  proxy  at  MSY 
(SSMSY)  at  the  range  of  values 
estimated  by  the  Reef  Fish  Stock 
Assessment  Panel,  MSY  =  6.705  to  7.012 
miUion  pounds;  FMSY  =  0.223  to  0.270; 
SSMSY  =  350.7  to  433.2  milfion  grams 
female  gonad  weight. 

10.2  Red  Grouper  Minimum  Stock 
Size  Threshold  (MSST)  -  Red  grouper 
minimum  stock  size  threshold  (MSST) 
shall  be  80%  of  SSMSY  (280.6  to  346.6 
million  grams  female  gonad  weight). 

10.3  Red  Grouper  Maximum  Fishing 
Mortality  Threshold  (MFMT)  -  Red 
grouper  maximum  fishing  mortality 
threshold  (MFMT)  shall  be  FMSY  (0.223 
to  0.270),  or  the  F  consistent  with 
recovery  to  the  MSY  level  in  no  more 
than  10  years. 

10.4  Red  Grouper  Optimum  Yield 
(OY)  -  Red  grouper  optimum  yield  (OY) 
shall  be  90%  of  MSY  (6.035  to  6.311 
million  pounds). 

10.5  Red  Grouper  Rebuilding  Strategy 

-  Adopt  a  10-year  red  grouper  rebuilding 
plan  based  on  a  constant  catch  strategy. 
The  annual  ABC  during  the  rebuilding 
period  is  initially  set  at  4.3-5.2  miUion 
pounds.  (This  is  a  reduction  of  21-34 
percent  from  the  1996-99  average 
landings  of  6.6  million  pounds.)  This 
ABC  range  may  be  modified  following  a 
future  stock  assessment  by  a  regulator}' 
amendment  or  plan  amendment. 

10.6  Commercial  Shallow-Water 
Grouper  Closed  Seasons,  Reef  Fish 
Recreational  Harvest  on  a  Commercial 
Vessel,  and  Reef  Fish  Fishing  Year -In 
addition  to  consideration  of  commercial 
shallow-water  grouper  closed  seasons, 
this  section  also  contains  an  alternative 
to  consider  prohibiting  the  retention  of 
both  commercial  and  recreational 
harvest  of  reef  fish  species  on  the  same 
trip,  and  an  alternative  to  consider 
changing  the  start  of  the  fishing  year  for 
stocks  that  have  a  fixed  closed  season. 
No  preferred  alternative  selected. 

10.7  Recreational  Closed  Seasons  -  No 
preferred  alternative  selected. 

10.8  Commercial  Grouper  Trip  Limits 

-  No  preferred  alternative  selected. 

10.9  Recreational  Grouper  Bag  Limits 

-  No  preferred  alternative  selected. 

10.10  Closed  Areas  -  No  preferred 
alternative  selected. 

Tilefish  and  Deep-YJaiei  Grouper 
Quotas  and  Closed  Seasons(Section 
11.0)  -  Combine  tilefish  and  deep-water 
grouper  into  a  new  deep-water  reef  fish 
aggregate;  set  the  new  deep-water  reef 
fish  quota  at  1.47  million  pounds 
(which  is  the  average  annual  harvest  of 
tilefish  and  deep-water  grouper  fitim 
1996-99);  and  consider  a  closed  season 
for  deep-water  grouper  and  tilefish. 

Changes  to  the  Reef  Fish  Management 
Unit  (Section  12.0)  -  Add  the  following 
species  to  the  FMP  management  unit  as 
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indicated:  Add  the  marbled  grouper 
(Epinephelus  inennis)to  the  shallow- 
water  grouper  aggregate  under  the 
management  unit;  and  add  the  sand 
tilefish  (Malacanthus  plumieri)  to  the 
management  unit. 

Modifications  to  the  Reef  Fish  F\fP's 
Framework  Procedure  for  Setting  Total 
Allowable  Catch  (TAC)  (Section  13.0)  - 
The  primary  modification  is  to  allow  a 
species  TAC  and  commercial-to- 
recreational  allocation  to  be  set  for  an 
individual  species  within  an  aggregate 
(such  as  the  shallow-water  grouper 
aggregate)  that  differs  from  the  aggregate 
allocation,  provided  the  aggregate 
allocation  remains  as  specified.  A 
second  modification  allows  NMFS  stock 
assessments  to  report  the  status  of 
stocks  in  terms  of  biomass  or  biomass 
proxy  instead  of  spawning  potential 
ratio  (SPR).  This  section  also  contains 
an  alternative  to  consider  specifying 
that,  if  a  TAC  is  set  for  red  grouper  or 
gag,  the  allocations  will  be  based  on 
catch  histories  of  those  stocks  for  the 
years  1986  to  1999. 


Time  and  Location  for  Public  Hearings 

Public  hearings  for  Reef  Fish 
Amebdment  18  will  be  held  at  the 
following  locations  and  dates  from  7 
p.m.  - 10  p.m. 

1.  Thursday,  June  14.  2001,  Port 
Aransas  Community  Center,  408  North 
Allister*  Port  Aransas,  TX. 

2.  Monday,  Jime  18,  2001,  Larose 
Regional  Park,  307  East  5th  Street. 
Larose,  LA. 

3.  Tuesday,  June  19,  2001.  Imperial 
Palace  Hotel,  850  Bayview,  Biloxi,  MS. 

4.  Wednesday,  June  20,  2001,  Hilton 
Beachfront  Garden  Inn.  23092  Perdido 
Beach  Boulevard,  Orange  Beach,  AL. 

5.  Thursday,  Jxme  21.  2001.  National 
Marine  Fisheries  Service.  3500  Delwood 
Beach  Road,  Panama  City,  FL. 

6.  Monday,  June  25,  2001,  HoUday 
Inn  Beachside,  3841  North  Roosevelt 
Boulevard,  Key  West,  FL. 

7.  Tuesday,  June  26.  2001.  Edison 
Comm.  College,  Hendry  Hall,  room 
K143,  Ft.  Myers,  FL  (Use  Shoreline 
Blvd.  entrance.  Park  in  1st  lot  on  right 
(Lot  8).  For  Map  directions  see:  http:// 
www.edison.edu/abouteccyiee — 
campus.htm). 


8.  Wednesday,  June  27,  2001.  Madeira 
Beach  City  Hall,  300  Municipal  Drive, 
Madeira  Beach,  FL. 

9.  Thursday,  June  28,  2001,  Plantation 
hm,  9301  West  Fort  Island  Trail,  Crystal 
River,  FL. 

The  Council  will  also  hear  public 
testimony  before  taking  final  action  on 
Amendment  18  at  another  meeting.  A 
notification  of  the  date,  time,  and 
location  of  that  meeting  will  be 
published  in  the  Federal  Register.  The 
Council  will  accept  written  comments 
received  by  June  28,  2001. 

Special  Accominodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  June  7, 
2001. 

Dated:  June  7.  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  01-14893  Filed  6-8-01;  3:25  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttvan  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rultngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

ForwtS«rvic« 

DeschutM  Provincial  Interagency 
Executive  Committee  (PIEC).  Advlaory 
Committee 

AGENCY:  Forest  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PEEC  Advisory 
Committee  will  meet  on  Jime  20-21, 
2001.  The  first  day  will  be  a  field  trip 
starting  at  9:00  am  at  the  Maupin, 
Oregon  Visitor's  Center  for  a  tour  of 
developed  sites  to  view  improvements 
and  to  discuss  a  variety  of  issues.  The 
second  day  will  be  a  business  meeting 
starting  at  0900  at  the  Jefferson  County 
Fireball  on  the  comer  of  Adam  and  "J" 
Street  in  Madras,  Oregon.  Agenda  items 
will  include  a  presentation  on  the 
Regional  Recreation  and  the  National 
Fire  Plan  strategies.  The  remainder  of 
the  day  will  include  member's  goal 
setting  and  tasks.  Info  Sharing  and  a 
Public  Forum  from  4:00  pm  till  4:30  pm. 
All  Deschutes  Province  Advisory 
Committee  Meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mollie  Chaudet,  Province  Liaison. 
USDA,  Bend-Ft.  Rock  Ranger  District. 
1230  N.E.  3rd.,  Bend.  OR.  97701,  Phone 
(541)  41&-6872. 

Dated:  June  6,  2001. 
Leslie  A.C.  Weldon, 

Deschutes  National  Forest  Supervisor. 

[FR  Doc.  01-14718  Filed  6-11-01;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttM  Rhode  laland  Advlaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 


Civil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  3:30  p.m. 
and  adjourn  at  7  p.m.  on  July  9.  2001, 
at  the  Center  for  Hispanic  Policy  & 
Advocacy,  421  Elmore  Avenue, 
Providence,  Rhode  Island  02907.  The 
purpose  of  the  meeting  is  to  receive 
briefings  frtfln  Invited  community 
leaders  and  civil  rights  advocates,  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Chairperson  Olga  Noguera,  401-462- 
2130,  or  Ki-Taek  Chun,  Director  of  the 
Eastern  Regional  Office,  202-376-7533 
(TDD  202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  1,  2001. 
Edward  A.  HaUes,  Jr. 
General  Counsel. 

(FR  Doc.  01-14680  Filed  6-11-01;  8:45  am] 
BIUJN6  cooe  asss-ei-p 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 

[Order  No.  1173] 

Approval  for  Expanded  Manufacturing 
AuttMrity  Rotorex  Company,  Inc.  (Air 
Cieanera)  WaHwrevllle.  MD 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Maryland  Department  of 
Transportation,  grantee  of  FTZ  73,  has 
requested  authority  on  behalf  of  the 
Rotorex  Company,  Inc.  (Rotorex),  to 
expand  the  scope  of  manufactiiring 
activity  (air  cleaners)  conducted  imder 
zone  procedures  within  Subzone  73A  at 
the  Rotorex  facility  in  Walkersville, 
Maryland  (FTZ  Doc.  45-2000,  filed  7- 
27-00); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  47712,  8-3-00); 


Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  Sec.  400.28. 

Signed  at  Washington,  DC,  this  29th  day  of 
May  2001. 

Faryar  Shinad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

(FR  Doc.  01-14797  Filed  6-11-01;  8:45  am] 

MLUNQ  COM  M1«-0«-r 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 
[Order  No.  1168] 

Expanaion  of  Foreign-Trade  Zone  44 
Mount  Olive,  NJ  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  2kines  (FTZ)  Board 
(the  Board)  adopts  the  following  Order 

Whereas,  the  New  Jersey  Commerce 
and  Economic  Growth  Commission, 
grantee  of  Foreign-Trade  Zone  44, 
submitted  an  application  to  the  Board 
for  authority  to  expand  FTZ  44  to 
include  the  Rockefeller  Cranbury 
Industrial  Park  (309  acres)  in  Cranbury 
Township  (Middlesex  County),  New 
Jersey  (Site  2),  within  the  New  Yoric/ 
Newark  Customs  port  of  entry  (FTZ 
Docket  52-2000;  filed  8/22/00); 

Whereas,  notice  invitiiig  public 
comment  was  given  in  the  Federal 
Register  (65  FR  52984,  8/31/00; 
extended,  65  FR  76218, 12/6/00)  and  the 
application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 
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The  application  to  expand  FTZ  44  is 
approveid,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC.  this  29th  day  of 
May  2001. 
Faryar  Shiizad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  PucdnelU. 

Executive  Secretary. 

(FR  Doc.  01-14795  Filed  6-11-01;  8:45  am) 

auuNQ  cooc  asio-os-F 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zonee  Board 

[OnterNo.  1169] 

Expansion  of  Foreign-Trade  Zone  54, 
Clinton  County,  NY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  County  of  Clinton,  New 
York,  grantee  of  Foreign-Trade  Zone  54. 
submitted  an  application  to  the  Board 
for  authority  to  expand  FTZ  54  to 
include  a  site  at  the  former  Plattsburgh 
Air  Force  Base  located  in  Plattsburgh, 
New  York  (Site  4),  within  the 
Champlain  Customs  port  of  entry  (FTZ 
Docket  57-2000;  filed  11/13/00); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  FR  70693, 11/27/00)  and 
the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  54  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  further  subject  to  the 
Board's  standard  2,000-acre  activation 
limit. 


Signed  at  Washington.  DC.  this  29th  day  of 
May  2001. 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  01-14796  Filed  6-11-01;  8:45  am) 

■tUMG  CODE  3S10-08-P 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board^ 

[Order  No.  1175] 

Approval  of  Manufacturing  Activity 
Wittiln  Foreign-Trade  Zone  246  Waco, 
TX;  Caterpillar  Inc.  (Construction 
Equipment) 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
Order 

Whereas,  the  City  of  Waco  (Texas), 
grantee  of  FTZ  246,  has  requested 
authority  on  behalf  of  Caterpillar  Inc..  to 
manufecture  construction  equipment 
under  zone  procedures  within  FTZ  246, 
Waco,  Texas  (filed  12-15-2000.  FTZ 
Docket  69-2000); 

Whereas,  pursuant  to  §  400.32Cb)(l), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
the  authority  to  act  for  the  Board  in 
making  such  decisions  on  new 
manufacturing/processing  activity 
under  certain  circiunstances,  including 
situations  where  the  proposed  activity  is 
the  same,  in  terms  of  products  involved. 
as  activity  recently  approved  by  the 
Board  and  similar  in  circiunstances 
(§400.32(b)(l){i)); 

Whereas,  the  Board's  Executive 
Secretary  has  determined  that  the 
application  meets  the  criteria  for  review 
under  §400.32(b)(l)(i);  and. 

Whereas,  the  FTZ  staff  has  reviewed 
the  proposal,  taking  into  accoimt  the 
criteria  of  §  400.31,  and  the  Executive 
Secretary  has  reconunended  approval; 

Now.  therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  regulations,  including  §  400.28. 


Signed  at  Washington.  DC  this  29th  day  of 
May  2001. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  01-14798  Filed  6-11-01;  8:45  am] 
BIUJNQ  CODE  3S10-06-M 

DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  11701 

Expansion  of  Foreign-Trade  Zone  115 
Beaumont,  TX  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  the  Foreign  Trade  Zone  of 
Southeast  Texas.  Inc.,  grantee  of 
Foreign-Trade  Zone  115,  submitted  an 
application  to  the  Board  for  authority  to 
expand  FTZ  115  to  include  a  site  at  the 
Sun  Pipe  Line  Company  crude  oil 
petroleum  terminal  (Site  8)  in 
Nederland.  Texas  (including  certain 
areas  previously  authorized  as  Subzone 
116B),  within  the  U.S.  Customs  Service 
consolidated  port  of  Port  Arthur  and 
Sabine  (FTZ  Docket  67-2000;  filed  11/ 
29/00  and  amended  on  2/7/01). 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (65  F.R.  77560.  12/12/00.  and 
as  amended,  66  F.R.  10010,  2/13/01), 
the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regxilations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  115  is 
approved,  subject  to  the  Act  and  the 
Board's  regiilations.  including  Section 
400.28. 


Signed  at  Washington,  DC,  this  29th  day  of 
May  2001. 

Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

Attest: 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  01-14799  Filed  6-11-01;  8:45  am] 

MLLJNO  COOe  3610-06-P 

DEPARTMENT  OF  COMMERCE 

Intematlonal  Trade  Administration 

A-427-801,  A-428-801,  A-475-801,  A-588- 
804,  A-401-801,  A-412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Sweden,  and  the  United 
lOngdom;  Notice  of  Extension  of  Time 
UmHs  for  Final  Results  of 
Antidumping  Administrative  Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  extension  of  time 
limits  for  final  results  of  antidiunping 
duty  administrative  reviews. 
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EFFECTIVE  DATE:  June  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Rimlinger,  AD/CVD 
Enforcement  3,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington,  D.C.  20230;  telephone: 
(202)  482-4477. 

Extension  of  Time  Limits  for  Final 
Results 

The  Department  of  Commerce  (the 
Department)  has  received  requests  to 
conduct  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germany,  Italy,  Japan,  Sweden, 
and  the  United  Kingdom.  On  July  7, 
2000,  the  Department  initiated  these 
administrative  reviews  covering  the 
period  May  1, 1999,  through  December 
31. 1999,  for  certain  orders  and  May  1, 
1999,  through  April  30,  2000.  for  other 
orders. 

Because  of  the  complexity  of  certain 
issues  which  have  arisen  and  the  large 
number  of  respondents  under  review,  it 
is  not  practicable  to  complete  these 
reviews  within  the  time  limits 
mandated  by  section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 
Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limit  for  the  final  results  of  these 


administrative  reviews  imtil  July  5. 
2001.  This  extension  of  the  time  limit  is 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act. 

Dated:  )une  5.  2001. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-14793  Filed  6-11-01;  8:45  am) 
BMJJNO  coot  3S10-0».« 


DEPARTMENT  OF  COMMERCE 

Intematlonal  Trade  Administration 

[A-583-828] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Wire  Rod  from 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by  a 
producer/exporter  of  the  subject 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  wire  rod  (SSWR)  from  Taiwan. 
This  review  covers  one  producer/ 
exporter  of  the  subject  merchandise. 
The  period  of  review  (POR)  is 
September  1, 1999,  through  August  31. 
2000. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  restUts.  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  export  price  (EP) 
and  the  NV. 

Interested  parties  are  invited  to 
comment  on  the  preliminary  results. 
Parties  who  submit  arguments  are 
requested  to  submit  with  each 
argument:  (1)  A  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  Further,  we  would  appreciate 
parties  submitting  written  comments  to 
provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette. 
EFFECTIVE  DATE:  June  12,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdiu-  or  Karine  Gziryan,  at 
(202) 482-5346  or  (202) 482-4081, 
respectively;  AD/CVD  Enforcement 
Office  IV,  Group  n.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 


Applicable  Statute  and  RegulatiiHis 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (April  2000). 

Case  History 

On  September  15, 1998,  the 
Department  issued  an  antidumping  duty 
order  on  SSWR  from  Taiwan.  See  Notice 
of  Amendment  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Stainless 
Steel  Wire  Rod  From  Taiwan,  63  FR 
49332  (September  15,  1998)  {Amended 
Final  Determination  and  Order).  On 
September  20,  2000,  we  published  in 
the  Federal  Register  the  notice  of 
opportimity  to  request  an  administrative 
review  of  this  order.  See  Antidumping 
or  Ck>unteTvailing  Duty  Order,  Finding, 
or  Suspended  Investigation; 
Opportunity  to  Request  Administrative 
Review.  65  FR  56868  (September  20. 
2000). 

On  September  26,  2000,  Walsin  Lihwa 
Corporation  (Walsin)  requested  that  the 
Department  conduct  an  administrative 
review  for  the  period  from  September  1, 
1999,  through  August  31,  2000. 

On  October  30,  2000,  we  published 
the  notice  of  initiation  of  this 
antidumping  duty  administrative 
review,  covering  the  period  September 
1, 1999,  through  August  31.  2000.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Review, 
65  FR  64662  (October  30,  2000). 

On  October  20,  2000.  we  issued  an 
antidumping  questionnaire  to  Walsin. 
The  Department  received  Walsin 's 
response  in  December  2000.  We  issued 
supplemental  questionnaires  to  Walsin 
in  January,  March,  April  and  May  2001. 
and  received  responses  from  Walsin  in 
February,  March,  April  and  May  2001. 
In  its  March  30,  2001  supplemental 
questiormaire  response,  Walsin 
requested  that  it  not  be  required  to 
report  an  insignificant  amount  of  sales 
made  in  Taiwan  by  its  Shape,  Pipe  and 
Special  Products  Business  Unit  during 
the  POR.  On  April  17,  2001,  we  granted 
this  request. 

Scope  of  the  Review 

For  purposes  of  this  review,  SSWR 
comprises  products  that  are  hot-rolled 
or  hot-rolled  annealed  and/or  pickled 
and/ or  descaled  rounds,  squares,  ' 
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octagons,  hexagons  or  other  shapes,  in 
coils,  that  may  also  be  coated  with  a 
lubricant  containing  copper,  lime  or 
oxalate.  SSWR  is  made  of  alloy  steels 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  These  products  are 
manufact\ired  only  by  hot-rolling  or  hot- 
rolling  annealing,  and/or  pickling  and/ 
or  descaling,  are  normally  sold  in  coiled 
form,  and  are  of  solid  cross-section.  The 
majority  of  SSWR  sold  in  the  United 
States  is  roimd  in  cross-sectional  shape, 
aimealed  and  pickled,  and  later  cold- 
finished  into  stainless  steel  wire  or 
small-diameter  bar.  The  most  conunon 
size  for  such  products  is  5.5  millimeters 
or  0.217  inches  in  diameter,  which 
represents  the  smallest  size  that 
normally  is  produced  on  a  rolling  mill 
and  is  the  size  that  most  wire-drawing 
machines  are  set  up  to  draw.  The  range 
of  SSWR  sizes  normally  sold  in  the 
United  States  is  between  0.20  inches 
and  1.312  inches  in  diameter. 

Two  stainless  steel  grades  are 
excluded  from  the  scope  of  the  review. 
SF20T  and  K-M35FL  are  excluded.  The 
chemical  makeup  for  the  excluded 
grades  is  as  follows: 

SF20T 

Carbon  0.05  max 
Manganese  2.00  max 
Phosphorous  0.05  max 
Sulfur  0.15  max 
Silicon  1.00  max 
Chromium  19.00/21.00 
Molybdenum  1.50/2.50 
Lead-added  (0.10/0.30) 
Tellurium-added  (0.03  min) 

K-M35FL 

Carbon  0.015  max 
Silicon  0.70/1.00 
Manganese  0.40  max 
Phosphorous  0.04  max 
Sulftir  0.03  max 
Nickel  0.30  max 
Chromium  12.50/14.00 
Lead  0.10/0.30 
Aluminum  0.20/0.35 

The  products  subject  to  this  review 
are  currently  classifiable  under 
subheadings  7221.00.0005, 
7221.00.0015,  7221.00.0030, 
7221.00.0045,  and  7221.00.0075  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Successorship 

Walsin,  in  July  1998,  purchased  the 
operating  assets,  including  the  SSWR 
operations,  of  its  affiliate,  Walsin 


Cartech  Specialty  Steel  Corporation 
(Walsin  CarTech),  one  of  the 
respondents  in  the  original  investigation 
of  this  proceeding.  Prior  to  this 
purchase,  Walsin  did  not  produce  the 
subject  merchandise.  Walsin  integrated 
Walsin  CarTech's  former  SSWR 
operations  into  its  own  corporate 
structiue.  These  operations,  which  are 
now  known  as  Wdsih's  Yenshui  plant, 
are  part  of  Walsin's  stainless  steel 
business  unit.  Walsin  CarTech  itself,  as 
of  March  2000,  no  longer  exists  as  a 
corporate  entity. 

'    Walsin  did  not  request  that  the 
Department  make  a  successorship 
determination  for  purposes  of  applying 
the  antidimiping  duty  law,  but  the 
Department  is  now  making  such  a 
successorship  determination  in  order  to 
apply  the  appropriate  jmd  necessary 
company-specific  cash  deposit  rates.  In 
determining  whether  Walsin  is  the 
successor  to  Walsin  CarTech  for 
purposes  of  applying  the  antidumping 
duty  law,  the  Department  examines  a 
number  of  factors  including,  but  not 
limited  to,  changes  in:  (1)  Management, 
(2)  production  facilities,  (3)  suppliers, 
and  (4)  customer  base.  See,  e.g.,  Brass 
Sheet  and  Strip  from  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  20460 
(May  13, 1992)  [Bmss  Sheet  and  Strip 
from  Canada);  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan.  Final 
Results  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review,  55  FR  28796  (July  13. 1990); 
and  Industrial  Phosphorous  From  Israel; 
Final  Results  of  Antidumping  Duty 
Changed  Circumstances  Review,  59  FR 
6944  (February  14. 1994).  While 
examining  these  factors  alone  will  not 
necessarily  provide  a  dispositive 
indication  of  succession,  the 
Department  will  generally  consider  one 
company  to  have  succeeded  another  if 
that  company's  operations  are 
essentially  inclusive  of  the 
predecessor's  operations.  See  Brass 
Sheet  and  Strip  from  Canada.  Thus,  if 
the  evidence  demonstrates,  with  respect 
to  the  production  and  sale  of  the  subject 
merchandise,  that  the  new  company  is 
essentially  the  same  business  operation 
as  the  former  company,  the  Department 
will  assign  the  new  company  the  cash 
deposit  rate  of  its  predecessor. 

'The  evidence  on  the  record,  including 
Walsin's  Yenshui  plant's  and  Walsin 
CarTech's  company  brochures,  customer 
lists,  and  lists  of  suppliers,  including 
those  listed  in  Walsin's  section  D 
response,'  demonstrates  that  with 


respect  to  the  production  and  sale  of  the 
subject  merchandise,  Walsin  is  the 
successor  to  Walsin  CarTech. 
Specifically,  the  evidence  shows  that 
Walsin  has  the  same  SSWR  production 
facilities,  and  most  of  the  same 
customers^  suppliers,  and  management, 
as  Walsin  CarTech  had.  Moreover, 
Walsin's  SSWR  operations  are 
essentially  the  same  as  Walsin 
CarTech's  former  operations,  except  that 
the  SSWR  operations  are  now  an 
integrated  corporate  unit  of  Walsin. 
while  previously,  the  operations  were 
organized  as  a  separate,  affiliated 
corporate  entity,  Walsin  CarTech,  of 
which  Walsin  owned  93.9%  of  the 
equity. 

Therefore,  since  Walsin's  SSWR 
operations  are  essentially  inclusive  of 
Walsin  CarTech's  former  SSWR 
operations,  we  preliminarily  determine 
that  Walsin  is  the  successor  to  Walsin 
CarTech  for  purposes  of  this  proceeding, 
and  for  the  application  of  the 
antidumping  law. 

Fair  Value  Comparisons 

We  compared  EP  to  NV,  as  described 
in  the  Export  Price  and  Normal  Value 
sections  of  this  notice.  We  first 
attempted  to  compare  contemporaneous 
U.S.  and  comparison  markets  sales  of 
products  that  are  identical  with  respect 
to  the  following  characteristics:  grade, 
diameter,  further  processing  and 
coating.  Where  we  were  unable  to 
compare  sales  of  identical  merchandise, 
we  compared  U.S.  sales  to  comparison 
market  sales  of  the  most  similar 
merchandise  based  on  the  above 
characteristics,  which  are  listed  in  order 
of  importance  for  matching  purposes. 
Since  we  were  able  to  find  appropriate 
comparison  market  sales  of  comparable 
merchandise  for  all  of  the  merchandise 
sold  in  the  United  States,  we  made  no 
comparisons  to  constructed  value. 

Export  Price 

For  the  price  to  the  United  States,  we 
used  EP  as  defined  in  section  772(a)  of 
the  Act  because  the  merchandise  was 
sold,  prior  to  importation,  by  Walsin  to 
an  unaffiliated  purchaser  in  the  United 
States,  or  to  an  imaffiliated  purchaser 
for  exportation  to  the  United  States,  and 
constructed  export  price  (CEP) 
methodology  was  not  otherwise 
warranted  based  on  the  facts  on  the 
record. 

We  calculated  EP  based  on  the 
packed,  CIF  prices  charged  to 
unaffiliated  customers  in  the  United 
States  or  to  unaffiliated  customers  for 


'  For  information  on  Walsin  CarTech.  see 
Memorandum  to  the  File  dated  |une  4.  2001 
regarding  information  on  Walsin  CarTech  &x>m  the 


investigation  state  of  this  proceeding;  and  for 
information  on  Walsin,  see  Walsin's  February  28, 
2001  section  A,  B.  C,  and  D  responses. 


exportation  to  the  United  States.  In 
accordance  with  section  772(c)(2)(A)  of 
the  Act,  we  made  deductions  from  the 
starting  price  for  foreign  movement 
expenses  (including  brokerage  and 
handling,  harbor  maintenance  charges, 
and  inland  freight),  international  freight, 
and  marine  insurance. 

Normal  Value 

After  testing  home  market  viability, 
whether  sales  to  affiliates  were  at  arm's- 
length  prices,  and  whether  home  market 
sales  were  at  below-cost  prices,  we 
calculated  NV  as  noted  in  subsection  4, 
Calculation  ofNV,  below. 

1.  Home  Market  Viability 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  whether  the 
aggregate  voliune  of  home  market  sales 
of  the  foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
voltune  of  U.S.  sales),  we  compared 
Walsin's  volume  of  home  market  sales 
of  the  foreign  like  product  to  the  volume 
of  its  U.S.  sales  of  subject  merchandise,, 
in  accordance  with  section  773(a)(1)  of 
the  Act.  Because  Walsin's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  its  aggregate  volume  of  U.S. 
sales  of  subject  merchandise,  we 
determined  that  the  home  market  is 
viable  for  Walsin. 

2.  Affiliated-Party  Transactions  and 
Arm's-length  Test 

We  included  arm's-length  sales  to  an 
affiliated  home  market  customer  in  our 
analysis  because  we  considered  them  to 
be  made  in  the  ordinary  course  of  trade. 
See  section  773(a)(l){B)(i)  of  the  Act  and 
19  CFR  351.102.  To  test  whether  sales 
to  the  affiliated  customer  in  the  home 
market  were  made  at  arm's-length 
prices,  we  compared,  on  a  model- 
specific  and  quality-specific  (i.e.,  prime 
and  non-prime  quality)  basis,  prices  of 
sales  to  affiliated  and  imaffiliated 
customers  net  of  all  movement  charges, 
direct  selling  expenses,  and  packing. 
Since,  for  the  tested  models  of  subject 
merchandise,  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  prices  to  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  19  CFR  351.403(c)  and  62  FR 
at  27355  (preamble  to  the  Department's 
regulations). 

3.  Cost  of  Production  (COP)  Analysis 

In  the  investigation  of  SSWR  from 
Taiwan,  the  most  recently  completed 
segment  of  this  proceeding,  the 
Department  disregarded  Walsin 
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CarTech's  sales  that  were  found  to  have 
failed  the  cost  test.  Accordingly,  the 
Department,  pursuant  to  section  773(b) 
of  the  Act,  initiated  a  COP  investigation 
of  Walsin  (the  successor  of  Walsin 
CarTech)  for  purposes  of  this 
administrative  review.  We  conducted 
the  COP  analysis  as  described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  weighted- 
average  COP,  by  model,  based  on  the 
sum  of  materials  and  fabrication  costs, 
general  and  administrative  (G&A) 
expenses,  and  packing  costs.  We  relied 
on  the  submitted  costs  except  in  the 
specific  instances  noted  below,  where 
the  submitted  costs  were  not 
appropriately  quantified  or  valued. 

We  recalculated  Walsin's  G&A 
expenses  to  account  for  the  company's 
total  1999  non-operating  loss  on  idle 
assets  valuation  and  obsolescence,  and 
non-operating  gain  irom  the  sale  and 
disposal  of  fixed  assets.  We  made  this 
adjustment  because  these  items  relate  to 
the  general  manufacturing  activities  of 
the  company  as  a  whole.  We  also 
adjusted  Walsin's  G&A  expenses  to 
reflect  foreign  exchange  gains  and  losses 
related  to  accoiuits  payable.  We 
excluded  from  the  G&A  calculation 
certain  non-operating  expense  and 
income  items,  such  as  other  financial 
income  and  expense,  rent  income  and 
expense,  and  commission  and  royalty 
income,  because  these  items  do  not 
relate  to  the  general  manufacturing 
activities  of  the  company. 

We  recalculated  Walsin's  interest 
expense  factor  using  the  company's  total 
1999  consolidated  interest  expense, 
-  foreign  exchange  gains  and  losses  from 
notes  and  interest  payable,  and  short- 
term  interest  income  (used  as  an  offset). 
Walsin  had  excluded  an  allocated 
portion  of  the  interest  expense  related  to 
investment  income  from  its  calculation 
of  the  interest  expense  factor.  Walsin 
contends  that,  since  the  Department 
does  not  allow  investment  income  as  an 
offset  to  interest  expense,  it  would  be 
distortive,  and  contrary  to  the 
"matching  principle"  in  generally 
accepted  accounting  principles  (GAAP), 
to  include  the  interest  expense  related 
to  the  same  investment  income  in  its 
interest  expense.  However,  it  is  the 
Department's  practice  to  derive  net 
financing  costs  based  on  the  borrowing 
experience  of  the  entire  consolidated 
company,  including  investment  arms  of 
the  consolidated  company.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  New  Minivans  From  Japan, 
57  FR  21937,  21945  (May  26,  1992). 
Furthermore,  the  Department  does  not 
reduce  the  COP  by  income  from  long- 


term  investments  because  we  do  not 
consider  such  income  to  be  related  to  a 
company's  manufacturing  operations. 
See  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Pasta  from  Italy,  61  FR 
30326,  30359  (June  14,  1996). 

We  also  adjusted  Walsin's  cost  of 
goods  sold  (COGS)  used  in  the 
calculation  of  the  G&A  and  interest 
expense  ratios  by  the  amount  of  the 
applicable  scrap  revenue  offset.  We 
made  this  adjustment  in  order  to  make 
the  COGS  consistent  with  the  COM 
(which  includes  this  offset)  to  which  the 
G&A  and  interest  expense  ratios  are 
applied. 

B.  Test  of  Comparison  Market  Sales 
Prices 

As  required  imder  section  773(b)  of 
the  Act,  we  compared  the  adjusted 
weighted-average  COP  to  the 
comparison  market  sales  of  the  foreign 
like  product,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  prices 
were  sufficient  to  permit  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  On  a  product-specific  basis,  we 
compared  the  revised  COP  to  the 
comparison  market  prices,  less  any 
applicable  movement  charges,  billing 
adjustments,  and  other  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of 
Walsin's  sales  of  a  given  product  were 
made  at  prices  below  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  Walsin's  sales  of  a  given  product 
were  made  at  prices  below  the  COP,  we 
determined  that  such  sales  were  made 
in  substantial  quantities  within  an 
extended  period  of  time  {i.e.,  a  period  of 
one  year).  Further,  because  we 
compared  prices  to  POI-average  costs, 
we  determined  that  the  below-cost 
prices  would  not  permit  recovery  of  all 
costs  within  a  reasonable  time  period, 
and  thus,  we  disregarded  the  below-cost 
sales  in  accordance  with  sections 
773(b)(1)  and  (2)  of  the  Act. 

We  foimd  that  for  certain  products, 
Walsin  made  home  market  sales  at 
prices  below  the  COP  within  an 
extended  period  of  time  in  substantial 
quantities.  Further,  we  found  that  these 
sales  prices  did  not  permit  the  recovery 
of  costs  within  a  reasonable  period  of 
time.  We  therefore  excluded  these  sales 
from  our  analysis  in  accordance  with 
section  773(b)(1)  of  the  Act. 


31616 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Notices 


4.  Calculation  ofNV 

We  detennined  price-based  NVs  for 
Walsin  as  follows:  We  calculated  NV 
based  on  packed,  delivered  prices  to  all 
home  market  customers.  We  made 
deductions  from  the  starting  price  for 
foreign  inland  freight  and  billing 
adjustments,  where  appropriate, 
pursuant  to  section  773(aK6)(B)  of  the 
Act.  Pursuant  to  section  773(a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410(c).  we 
made  circiunstance-of-sale  (COS) 
adjustments  to  the  starting  price,  where 
appropriate,  for  differences  in  credit, 
royalty,  and  warranty  expenses. 

We  deducted  home  market  packing 
costs  from,  and  added  U.S.  packing 
costs  to,  the  starting  price,  in 
accordance  with  section  773(a)(6)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  NV  to  accoimt  for 
differences  in  the  physical 
characteristics  of  the  merchandise  sold 
in  the  U.S.  and  comparison  market,  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  19  CFR  351.411. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  (LOT)  as  the  EP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market.  For  EP  sales,  the  U.S.  LOT  is 
also  the  level  of  the  starting-price  sales. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  transactions,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffihated  customer.  If  the 
comparison-market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
level-of-trade  adjustment  imder  section 
773(a)(7)(A)  of  the  Act. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  Walsin  about  the  marketing  stages 
for  the  reported  U.S.  and  comparison 
market  sales,  including  a  description  of 
the  selling  activities  performed  by 
Walsin  for  each  channel  of  distribution. 
In  identifying  levels  of  trade  for  EP  and 
comparison  market  sales,  we  considered 
the  selUng  functions  reflected  in  the 
starting  price  before  any  adjustments. 
See  19  CFR  351.412(c)(l)(i)  and  (iii).  We 
expect  that,  if  claimed  leveb  of  trade  are 
the  same,  the  selling  functions  and 
activities  of  the  seller  at  each  level 
should  be  similar.  Conversely,  if  a  party 


claims  that  levels  of  trade  are  different 
for  different  groups  of  sales,  the  selling 
functions  and  activities  of  the  seller  for 
each  group  should  be  dissimilar. 

In  Ais  review,  Walsin  claimed  that  all 
of  its  sales  involved  identical  selling 
functions,  irrespective  of  the  channel  of 
distribution  or  market.  We  examined 
these  selling  functions,  and  found  that 
sales  activities  were  limited  in  nature 
and  scope  in  both  the  comparison  and 
U.S.  markets,  and  consisted  primarily  of 
providing  freight  services.  Therefore,  we 
have  preliminarily  found  that  there  is 
one  LOT  in  the  U.S.  and  comparison 
market,  and  thus,  no  level-of-trade 
adjustment  is  required  for  comparison 
of  U.S.  sales  to  comparison  market  sales. 
For  further  details,  see  Memorandimi  on 
Level  of  Trade  Analysis  dated  June  4, 
2001. 

Carrency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act,  based  on  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales  as  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Results  of  Review 

As  a  resiilt  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  September  1, 1999, 
through  August  31,  2000: 


Manufacter/exporter 

Margin 
(percent) 

Walsin  Lihwa  Corporation  

4.75 

We  will  disclose  the  calculations  used 
in  our  analysis  to  parties  to  this 
proceeding  within  five  days  of  the 
publication  date  of  this  notice.  See  19 
CFR  351.224(b).  Any  interested  party 
may  request  a  hearing  within  30  days  of 
the  pubUcation  date  of  this  notice.  See 
19  CFR  351.310(c).  If  requested,  a 
hearing  will  be  held  44  days  after  the 
date  of  publication  of  this  notice,  or  the 
first  workday  thereafter.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  issues 
raised  in  the  case  briefs,  may  be  filed 
not  later  than  7  days  after  the  deadline 
for  filing  case  briefs.  Interested  parties 
are  invited  to  comment  on  the 
preliminary  results.  Parties  who  submit 
arguments  are  requested  to  submit  with 
each  argimient:  (1)  a  statement  of  the 
issue,  (2)  a  brief  summary  of  the 
argument  and  (3)  a  table  of  authorities. 
Further,  we  would  appreciate  it  if 
parties  submitting  written  conunents 
would  provide  the  Department  with  an 
additional  copy  of  the  public  version  of 


any  such  comments  on  a  diskette.  The 
Department  will  publish  the  notice  of 
the  final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any 
written  comments  or  hearing,  within 
120  days  from  the  publication  date  of 
this  notice. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  subject 
merchandise.  Upon  completion  of  this 
review,  the  Department  will  instruct  the 
U.S.  Customs  Service  to  assess 
antidumping  duties  on  appropriate 
entries.  We  have  calculated  each 
importers'  duty  assessment  rate  based 
on  the  ratio  of  the  total  amount  of 
antidiunping  duties  calculated  for  the 
examined  sales  to  the  total  entered 
value  of  examined  sales.  Where  the 
assessment  rate  is  above  de  minimis,  we 
will  assess  the  importer-specific  rate 
uniformly  on  all  entries  made  during 
thePOR. 

If  the  Department  determines  in  the 
final  results  of  this  review  that  Walsin 
is  the  successor  to  Walsin  CarTech  for 
purposes  of  applying  the  antidumping 
duty  law,  we  will  further  instruct  the 
U.S.  Customs  Service  to  assign  Walsin 
CarTech's  antidumping  company 
identification  nimiber  to  Walsin. 

Cash  Deposit  Requirements 

The  following  deposit  rates  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  SSWR  from  Taiwan 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  Walsin  Lihwa  Corporation  will 
be  the  rate  established  in  Uie  final 
results  of  this  review,  except  if  the  rate 
is  less  than  0.5  percent  and,  therefore, 
de  minimis,  the  cash  deposit  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above 
(except  for  Walsin  CarTech^),  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  less  than  fair  value 
(LTFV)  investigation,  but  the 
manufactiuer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiuer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 


'  If  we  determine  in  the  final  results  that  Walsin 
is  the  successor  to  Walsin  CarTech  for  purposes  of 
applying  the  antidumping  duty  law,  Walsin 
CarTech  will  no  longer  have  its  own  company- 
specific  cash  deposit  rate. 
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covered  in  this  or  any  previous  review 
or  the  LTFV  investigation  conducted  by 
(he  Department,  the  cash  deposit  rate 
will  be  8.29  percent,  the  "All  Others" 
rate  established  in  the  LTFV 
investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidiunping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  June  4,  2001. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  01-14801  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Virginia,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC 

Docket  Number:  01-009.  Applicant: 
University  of  Virginia,  Charlottesville, 
VA  22904-4400.  Instrument:  Electron 
Microscope,  Model  JEM-1010. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  66  FR 
20637,  April  24,  2001.  Order  Date: 
October  30,  2000. 

Docket  Niunber:  01-010.  Applicant: 
University  of  Colorado,  Boulder,  CO 
80309-0347.  Instrument:  Electron 
Microscope,  Model  Tecnai  F20. 
,  Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  See  notice  at 
66  FR  21742,  May  1,  2001.  Order  Date: 
December  21,  2000. 


Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  piurposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactiu-ed  in  the  United 
States  at  the  time  the  instnunents  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
piuposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  01-14800  Filed  6-11-01;  8:45  am) 

BILLING  CODE  351  (M>S-^ 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[C-1 22-839] 

Certain  Softwood  Lumber  Products 
From  Canada:  Extension  of  Time  Limit 
for  Preliminary  Determination  in 
Countervailing  Duty  Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  determination  in 
coimtervailing  duty  investigation. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determination  in  the 
countervailing  duty  (CVD)  investigation 
of  certain  softwood  lumber  products 
from  Canada  from  June  27,  2001  imtil 
no  later  than  July  27,  2001.  This 
extension  is  made  pursuant  to  section 
703(c)(1)(B)  of  the  Tariff  Act  of  1930,  as 
amended  by  the  Uruguay  Round 
Agreements  Act. 
EFFECTIVE  DATE:  June  11.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  at  202-482-1767  or  Eric 
B.  Greynolds  at  202-482-6071,  Office  of 
AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,  NW.,  Washington,  DC 
20230. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  regulations 
codified  at  19  CFR  part  351  (2001). 

Extension  of  Due  Date  for  Preliminary 
Determination 

On  April  23.  2001.  the  Department  of 
Commerce  (the  Department)  initiated 
the  CVD  investigation  of  certain 
softwood  lumber  products  bom  Canada. 
See  Notice  of  Initiation  of 
Countervailing  Duty  Investigation: 
Certain  Softwood  Lumber  Products  from 
Canada,  66  FR  21332  (April  30,  2001). 
Currently,  the  preliminary 
determination  is  due  no  later  than  June 
27,  2001.  However,  pursuant  to  section 
703(c)(1)(B)  of  the  Act,  we  have 
determined  that  this  investigation  is 
"extraordinarily  complicated"'  and  are 
therefore  extending  the  due  date  for  the 
preliminary  determination  by  30  days  to 
no  later  than  July  27,  2001. 

Under  section  703(c)(1)(B),  the 
Department  can  extend  the  period  for 
reaching  a  preliminary  determination 
until  not  later  than  the  130th  day  after 
the  date  on  which  the  administering 
authority  initiates  an  investigation  if: 

(B)  The  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that 

(i)  The  case  is  extraordinarily 
complicated  by  reason  of 

(I)  The  number  and  complexity  of  the 
alleged  coimtervailable  subsidy 
practices; 

(II)  The  novelty  of  the  issues 
presented;  7 

(III)  The  need  to  determine  the  extent 
to  which  particular  coimtervailable 
subsidies  are  used  by  individual 
manufactiu'ers,  producers,  and 
exporters;  or 

(IV)  The  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  Additional  time  is  necessary  to 
make  the  preliminary  determination. 

We  find  that  all  concerned  parties  are 
cooperating.  Moreover,  we  find  that  this 
case  is  extraordinarily  complicated 
because  of  the  number  of  alleged 
programs,  and  the  complexity  of  each 
program.  As  a  consequence,  we 
determine  that  additional  time  is 
necessar}'  to  complete  the  preliminary 
determination.  Therefore,  pursuant  to 
section  703(c)(1)(B)  of  the  Act,  we  are 
postponing  the  preliminary 
determination  in  this  investigation  to  no 
later  than  July  27,  2001. 

This  notice  is  issued  and  published 
pursuant  to  section  703(c)(2)  of  the  Act. 
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Dated:  June  5.  2001. 
Faryar  Shinad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-14794  Filed  6-11-01;  8:45  am) 

BtLUNG  COOE  3610-OS-P 

DEPARTMENT  OF  COMMERCE 

Natfc>nal  Oceanic  and  Atmospheric 
Administration 

[LD.051501B] 

Intenurtlonal  Whaling  Commission: 
Nominations 

agency:  National  Marine  Fisheries 

Service  (NfMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Request  for  nominations. 

summary:  This  notice  is  a  call  for 
nominees  for  the  U.S.  Delegation  to  the 
July  2001  International  Whaling 
Commission  (IWC)  annual  meeting. 
DATES:  All  nominations  for  the  U.S. 
Delegation  to  the  IWC  annual  meeting 
must  be  received  by  June  22,  2001. 
ADDRESSES:  All  nominations  for  the  U.S. 
Delegation  to  the  IWC  annual  meeting 
should  be  addressed  to  the  U.S. 
Commissioner  to  the  IWC,  and  sent,  via 
post  or  fax,  to  Cathy  Campbell  at  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East  West 
Highway,  Silver  Spring,  MD  20910,  (fax) 
301-713-0376.  Prospective 
Congressional  advisors  to  the  delegation 
should  contact  the  Department  of  State 
directly - 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Campbell.  301-713-2322. 
Extension  141.  Fax  301-713-0376. 
SUPPLEMENTARY  INFORMATKW:  The 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling,  1946.  The  U.S. 
commissioner  has  primary 
responsibility  for  the  preparation  and 
negotiation  of  U.S.  positions  on 
international  issues  concerning  whaling 
and  for  all  matters  involving  the  IWC. 
He  is  staffed  by  the  Department  of 
Commerce  and  assisted  by  the 
Department  of  State,  the  Department  of 
the  Interior,  Marine  Mammal 
Conunission,  and  by  other  agencies.  The 
non-federal  representative  selected  as  a 
result  of  this  nomination  process  is 
responsible  for  providing  input  and 
recommendations  to  the  U.S.  IWC 
Commissioner  representing  the 
positions  of  non-govemmental 
organizations. 


The  IWC  is  hosting  its  53rd  annual 
meeting  from  July  23-27,  2001  in 
London. 

Dated:  June  6.  2001. 
Wanda  L.  Cain, 

Acting  Director.  Office  of  Protected  Resouces. 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-14773  Filed  6-11-01;  8:45  am) 
BMJJNG  COOE  3S10-a2-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Meetings;  Sunshine  Act 

AGENCY:  U.S.  Consiuner  Product  Safety 
Commission.  Washington,  DC  20207. 
TIME  AND  DATE:  Tuesday,  Jime  19,  2001, 
2  p.m. 

LOCATION:  Room  410.  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public — Pursuant 
to  5  U.S.C.  552b(f)(l)  and  16  CFR 
1013.4(b)(3)(7)(9)  and  (10)  and 
submitted  to  the  Federal  Register 
pursuant  to  5  U.S.C.  552b(e)(3). 

MATTER  TO  BE  CONSIDERED: 
Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Todd  A.  Stevenson,  Office 
of  the  Secretary,  4330  East  West 
Highway,  Bethesda,  MD  20207.  (301) 
504-0800 

Dated:  June  7,  2001. 
Todd  A.  Stevenson. 

Acting  Secretary. 

[FR  Doc.  01-14913  Filed  6-8-01;  2:23  pm] 

BaiJNQ  COOE  S3SS-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  infonnatlon  Collection; 
Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 


comment  on  proposed  and/ or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  luiderstood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Ciurently,  the  Corporation  is 
soliciting  comments  concerning  its 
request  for  approval  of  a  new 
information  collection  from 
representatives  of  communities  served 
by  organizations  that  conduct 
commimity  service  activities  imder  the 
sponsorship  of  Corporation  grants.  This 
information  will  be  used  by  the 
Corporation  to  evaluate  the  nature  and 
effectiveness  of  its  national  service 
programs. 

Copies  of  the  proposed  information 
collection  request  may  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  August  13.  2001. 

ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service  Attn:  Marcia  Scott. 
Office  of  Evaluation.  1201  New  York 
Avenue.  N.W.,  9th  floor,  Washington. 
D.C.  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Scott,  (202)  606-5000.  ext.  100. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submissions  of  responses. 
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Background: 

The  Corporation  for  National  Service 
has  the  responsibility  to  evaluate  the 
effectiveness  of  its  program.  The 
Corporation's  major  initiative  is 
AmeriCorps,  the  national  service 
program  funded  at  $360  million 
annually.  While  the  primary  emphasis 
of  AmeriCorps  is  on  providing  services 
to  communities  and  other  beneficiaries, 
of  key  importance  is  participant 
development.  AmeriCorps  includes  the 
State  and  National  program  and  the 
National  Qvilian  Community  Corps 
(NCCC)  program.  The  objectives  of  this 
study  are  to  describe  the  changes  in 
those  outcomes  over  time;  to  identify 
&ctors  explaining  variation  in  outcomes 
at  different  stages  of  time;  and  to 
identify  relationships  between  selected 
program  features  and  member  outcomes. 
Outcome  domains  will  include  civic 
engagement,  educational  skill  aspiration 
and  achievements.  emplo)mient  skill 
aspiration  and  achievements,  and  life 
skills. 

The  Longitudinal  Study  of 
AmeriCorps  Member  Outcomes  is 
designed  to  assess  the  effectiveness  of 
AmeriCorps  programs  in  meeting  these 
objectives — member  development 
outcomes.  Previously,  the  Corporation 
received  OMB  approval  (OMB  #  3045- 
0060,  expires  September  30.  2002  and 
«3045-0070,  expires  September  31. 
2003)  to  launch  three  rounds  of  surveys 
of  AmeriCorps  members  and  their 
coimterparts  in  comparison  groups. 

Corrent  Action 

The  Corporation  seeks  approval  to 
continue  to  study  the  impact  of 
AmeriCorps 'State  and  National  and 
AmeriCorps* NCCC.  This  is  a  request  to 
add  another  round  of  data  collection  to 
the  study.  The  purpose  of  this 
additional  round  of  data  collection  is  to 
supplement  data  collected  at  baseline 
and  post-program  and  collect  additional 
information  about  participation  in 
service  prior  to  AmeriCorps,  and  the 
decision-making  process  concerning 
enrolling  or  not  enrolling  in 
AmeriCorps.  In  addition,  the  survey  will 
collect  details  about  the  AmeriCorps 
experience  of  members,  and 
employment  and  educational 
experiences  of  individuals  in  the 
comparison  group  in  the  year  after  they 
considered  joining,  but  did  not  actually 
join  AmeriCorps.  Analysis  of  baseline 
data  collected  in  the  initial  round  of 
surveys  raised  questions  about 
participants'  motivations  about,  and 
previous  involvement  in,  community 
service.  Data  collected  in  the 
supplemental  survey  will  allow  us  to 
address  those  concerns. 


Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  The  Longitudinal  Research  on 
Member  Outcomes. 

OMB  Number:  #3045-0070. 

Agency  Number:  None. 

Ajfecied  Public:  AmeriCorps 
members,  comparison  group 
individuals. 

Total  Respondents:  1600  (800 
AmeriCorps  members;  800  Comparison 
group  members). 

Frequency;  One  time. 

Avemge  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  800 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
Mrill  become  a  matter  of  public  record. 

Dated:  June  6,  2001. 

David  Rympii, 

Acting  Director.  Department  of  Evaluation 
and  Effective  Practices. 

(FR  Doc.  01-14673  Filed  fr-11-01;  8:45  am| 
mimfi  oooc  ww-w-u 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secretary 

Propoeed  CoHection;  Comment 
Request 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  IDefense 
Logistics  Agency  announces  a  proposed 
public  information  collection  and  seeks 
public  comment  on  the  provisions 
thereof.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarify 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  13,  2001. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Defense  Logistics  Agency  Headquarters. 
ATTN:  Mr.  Joseph  Kimda.  J-331,  8725 
John  J.  Kinj^nan  Rd..  Ft.  Belvoir,  VA 
22060-6221. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposal  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instructions, 
please  write  to  the  above  address,  or  call 
J-331  at  (703) 767-1542. 

Title.  Associated  Form,  and  OMB 
Niunber:  End-Use  Certificate,  DLA  Form 
1822,  OMB  No.  0704-0382. 

Needs  and  Uses:  All  individuals 
wishing  to  acquire  government  property 
identified  as  Munitions  List  Items  (MLI) 
or  Commerce  Control  List  Item  (CCLI) 
must  complete  this  form  each  time  they 
enter  into  a  transaction.  It  is  used  to 
clear  recipients  to  ensure  their 
eligibilify  to  conduct  business  with  the 
government.  That  they  are  not  debarred 
bidders;  Specially  Designated  Nationals 
(SDN)  or  Blocked  Persons;  have  not 
violated  U.S.  export  laws;  will  not 
divert  the  property  to  denied/sanctioned 
countries,  unauthorized  destinations  or 
sell  to  debarred/Bidder  Experience  List 
firms  or  individuals.  The  EUC  informs 
the  recipients  that  when  this  property  is 
to  be  exported,  they  must  comply  with 
the  International  Traffic  in  Arms 
Regulations  (ITAR),  22  CFR  120  et  seq.; 
Export  Administration  Regulations 
(EAR),  15  CFR  730  et  seq.;  Office  of 
Foreign  Asset  Controls  (OFAC),  31  CFR 
500  et  seq.;  and  the  United  States 
Customs  Service  rules  and  regulations. 

Affected  Public:  Individuals; 
businesses  or  other  for  profit;  not-for- 
profit  institutions. 

Armual  Burden  Hours:  13,200. 

Number  of  Respondents:  40.000. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  0.33 
hours  (20  minutes). 

Frequency:  On  occasion. 
SUPPLEMENTARY  MFORMATION: 

Summary  of  Information  Collection 

Respondents  are  individuals/ 
businesses  who  receive  defense 
property  identified  as  Munitions  List 
Items  and  Commerce  Control  List  Items 
through:  purchase,  exchange/trade,  or 
donation.  They  are  checked  to 
determine  if  they  are  responsible,  not 
debarred  bidders,  Specially  Designated 
Nationals  or  Blocked  Persons,  or  have 
not  violated  U.S.  export  laws. 

The  form  is  available  on  the  DoD 
DEMIL/TSC  web  page,  Defense 
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ReutilizatioD  and  Marketing  Service 
sales  catalogs  and  web  page,  Defense 
Contact  Management  Agency  offices, 
FormFlow  and  ProFonn. 

Dated:  I\me4.  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-14677  Filed  6-11-01;  8:45  am) 

BILUNQCOOE  SOOI-Ot-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitfbd  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number. 
Department  of  Defense  Application  for 
Priority  Rating  for  Production  or 
Construction  Equipment;  DD  Form  691; 
OMB  Number  0704-0055. 

Type  of  Request.  Extension. 

Number  of  Respondents:  610. 

Responses  Per  Respondent  1. 

Annual  Responses:  610. 

Average  Burden  Per  Response:  1 
Hour. 

Annual  Burden  Hours:  610. 

Needs  and  Uses:  Executive  Order 
12919  delegated  to  the  Department  of 
Defense  authority  to  require  certain 
contracts  and  orders  relating  to 
approved  Defense  Programs  to  be 
accepted  and  performed  on  a 
preferential  basis.  This  program  helps 
contractors  acquire  industrial 
equipment  in  a  timely  manner,  thereby 
facilitating  development  and  support  of 
weapons  systems  and  other  important 
Defense  Programs.  This  information  is 
used  so  the  authority  to  use  a  priority 
rating  in  ordering  a  needed  item  can  be 
granted.  This  is  done  to  assure  timely 
availability  of  production  or 
construction  equipment  to  meet  current 
Defense  requirements  in  peacetime  and 
in  case  of  national  emergency.  Without 
this  information  DoD  would  not  be  able 
to  assess  a  contractor's  stated 
requirement  to  obtain  equipment 
needed  for  fulfillment  of  contractual 
obligations. 

Affected  Public:  Business  or  Other  For 
Profit;  Not-For-Profit  histitutions. 
Frequency:  On  Occasion. 
Respondents  Obligation:  Voluntary. 
OMB  Desk  Officer.  Mr.  David  M. 
Pritzker. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pritzker  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer.  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  4,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-14678  Filed  6-11-01;  8:45  am] 

8IUJN0  CODE  SOOI-Ot-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

SulKnission  for  OMB  Review; 
Comment  Request 

ACTKm:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Number:  Defense 
Federal  Acquisition  Regvdation 
Supplement  (DFARS)  Part  239, 
Acquisition  of  hiformation  Technology, 
and  Associated  Clauses  at  DFARS 
252.239-7000  and  252.239-7006;  OMB 
Number  0704-0341. 

Type  of  Request:  Extension. 
Number  of  Respondents:  1,598. 
Responses  Per  Respondent:  1. 
Aimual  Responses:  1,598. 
Average  Burden  Per  Response:  1.13 
Hours. 
Annual  Burden  Hours:  1,806. 
Needs  and  Uses:  This  requirement 
provides  for  the  collection  of 
information  from  contractors  regarding 
security  requirements  for  computers 
used  to  process  classified  information; 
tariffs  pertaining  to  telecommunications 
services;  and  proposals  from  common 
carriers  to  perform  special  construction 
under  contacts  for  telecommunications 
services.  Contracting  officers  and  other 
DoD  personnel  use  Uie  information  to 
ensure  that  computer  systems  are 
adequate  to  protect  against 
imauthorized  release  of  classified 
information;  to  participate  in  the 
establishment  of  tariffs  for 
telecommunications  services;  and,  to 
establish  reasonable  prices  for  special 


construction  by  common  carriers.  The 
clause  at  DFARS  252.239-7000, 
Protection  Against  Compromising 
Emanations,  requires  that  the  contractor 
provide,  upon  request  of  the  contracting 
officer,  documentation  supporting  the 
accreditation  of  a  computer  system  to 
meet  the  appropriate  security 
requirements.  The  clause  at  DFARS 
252.239-7006,  Tariff  hiformation, 
requires  that  the  contractor  provide  to 
the  contracting  officer:  (1)  Upon  request, 
a  copy  of  the  contractor's  existing  tariffs; 
(2)  before  filing,  a  copy  of  any 
application  to  a  Federal,  State,  or  other 
regulatory  agency  for  new  rates,  charges, 
services,  or  regulations  relating  to  any 
tariff  or  any  of  the  facilities  or  services 
to  be  furnished  solely  or  primarily  to  the 
Government,  and,  upon  request,  a  copy 
of  all  information,  material,  and  data 
developed  or  prepared  in  support  of  or 
in  connection  with  such  an  application; 
and,  (3)  a  notification  to  the  contracting 
officer  of  any  application  submitted  by 
anyone  other  than  the  contractor  that 
may  affect  the  rate  or  conditions  of 
swvices  imder  the  agreement  or 
contract.  DFARS  239.7408  requires  the 
contracting  officer  to  obtain  a  detailed 
construction  proposal  from  a  common 
carrier  that  submits  a  proposal  or 
quotation  that  has  special  construction 
requirements  related  to  the  performance 
of  basic  telecommunications  services. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  David  M. 
Pritzker. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pritzker  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  4,  2001. 
Patricia.  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-14679  Filed  6-11-01;  8:45  am) 

BILUNG  CODE  S001-0a-« 


DEPARTMENT  OF  EDUCATION 
[CFOA  No.:  84.351-B] 

The  Cultural  Partnerships  for  At-Rlstc 
Children  and  Youth  Program 

AGENCY:  Department  of  Education. 
ACTKM:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2001. 

Purpose  of  Program:  The  Cultural 
Partnerships  for  At-Risk  Children  and 
.  Youth  Program,  funded  under  Subpart  2 
of  Part  D  of  Title  X  of  the  Elementary 
and  Secondary  Education  Act  (ESEA), 
makes  demonstration  grants  to  eligible 
entities  for  the  development  of  school- 
commujiity  partnership  programs 
designed  to  improve  the  educational 
performance  and  future  educational 
potential  of  at-risk  children  by 
providing  comprehensive,  coordinated 
educational  and  arts  programs  and 
services. 

Eligible  Applicants:  A  local 
educational  agency  (LEA),  acting  on 
behalf  of  an  individual  school  or 
schools  in  which  75  percent  or  more  of 
the  children  enrolled  in  such  schooUs) 
are  from  low-income  families  based  on 
data  used  in  determining  a  school's 
eligibility  to  operate  a  schoolwide 
program  pursuant  to  Title  I  Section  1114 
of  the  ESEA,  in  partnership  with  at  least 
one:  institution  of  higher  education, 
museum,  local  arts  agency,  or  cultural 
entity  that  is  accessible  to  individuals 
within  the  school  district  of  such 
school(s)  and  that  has  a  history  of 
providing  quality  services  to  the 
community.  Sucii  entities  may  include: 
(i)  Nonprofit  institutions  of  higher 
education,  museums,  libraries, 
performing,  presenting  and  exhibiting 
arts  organizations,  literary  arts 
organizations,  State  and  local  arts 
organizations,  cultiu-al  institutions,  and 
zoological  and  botanical  organizations; 
or  (ii)  private  for-profit  entities  with  a 
history  of  training  children  and  youth  in 
the  arts.  To  be  eligible,  such 
partnerships  shall  serve:  (1)  Students 
enrolled  in  schools  participating  or 
eligible  to  participate  in  a  schoolwide 
program  under  ESEA  Title  I  Section 
1114  and,  to  the  extent  practicable,  the 
families  of  such  students;  (2)  out-of- 
school  children  and  youth  at  risk  of 
disadvantages  resulting  from  teenage 
parenting,  substance  abuse,  recent 
migration,  disability,  limited  English 
proficiency,  illiteracy,  being  the  child  of 
a  teenage  parent,  living  in  a  single 
parent  household,  or  dropping  out  of 
school;  or  (3)  any  combination  of  in- 
school  and  out-of-school  at-risk  children 
and  youth.  Any  school  or  schools  to  be 
served  through  grants  received  under 
this  program  must  submit  evidence  for 
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inclusion  in  the  grant  application  to  the 
Secretary  demonstrating  that  the  school 
or  schools  meet  the  poverty  criteria 
described  above.  Applicants  may  submit 
records  kept  for  the  purpose  of  ESEA 
Title  I  that  provide  proof  of  eligibility 
for  each  school  to  be  served  or  to 
participate  in  the  partnership. 

Note:  The  LEA  must  serve  as  the  fiscal 
agent  for  the  program. 

Applications  Available:  Jime  12,  2001. 

Applications  Must  be  Received  By: 
July  27,  2001. 

Deadline  for  Intergovernmental 
flevieH'.- August  28,  2001. 

Available  Funds:  Approximately 
$2,000,000. 

Estimated  Number  of  Awards:  7-10. 

Estimated  Size  of  Awards:  $100,000- 
$250,000. 

Average  Size  of  Awards:  $200,000. 

Matching  Requirement:  Recipients  of 
grants  imder  this  program  must  share  in 
the  cost  of  the  activities  assisted  under 
the  grant.  Grant  recipients  must  make 
available  non-Federal  contributions,  as 
authorized  imder  Section  10414  of  the 
program  statute,  in  cash  or  in-kind  in 
the  following  percentage:  20  percent  of 
the  cost  of  carrying  out  project  activities 
for  the  project  period.  Applicant  in-kind 
resources  must  be  described  as  required 
in  Sections  B  and  C  of  the  ED  Form  524 
Non-Construction  Programs  found 
within  the  application  package. 

Project  Period:  12  months. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice.  The 
Administration  is  not  requesting  funding  for 
this  program  in  FY  2002. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  81,  82,  85, 
86,  97,  98,  and  99. 

E-mail  Notification  of  Intent  to  Apply 
for  Funding:  "The  Department  will  be 
able  to  develop  a  more  efficient  process 
for  reviewing  grant  applications  if  it  has 
a  better  understanding  of  the  number  of 
entities  that  intend  to  apply  for  funding 
imder  this  competition.  Therefore,  the 
Secretary  strongly  encourages  each 
potential  applicant  to  notify  the 
Department  by  e-mail  that  it  intends  to 
submit  an  application  for  funding.  The 
Secretary  requests  that  this  e-mail 
notification  be  sent  no  later  than  July 
12,  2001.  The  e-mail  notification  should 
be  sent  to  Ms.  Madeline  Baggett  at 
madeline.baggett@ed.gov.  Applicants 
that  fail  to  provide  this  e-mail 
notification  may  still  apply  for  funding. 
SUPPLEMENTARY  INFORMATION: 

Background 

Arts  education  programs  are 
beneficial  to  all  students.  Participation 


in  the  arts  enhances  a  student's 
knowledge  of  self  and  the  full  range  of 
human  experience  and  potential, 
hivolvement  in  music,  literature,  dance, 
theater,  and  the  visual  arts  has  the 
potential  to  transform  the  lives  of 
children  and  youth,  who  often  exhibit  a 
greater  sense  of  accomplishment  and 
self-confidence  through  participation  in 
arts  education  activities. 

Recent  studies,  such  as  those 
conducted  by  the  National  Endowment 
for  the  Arts,  continue  to  reveal  the 
positive  correlation  between 
participation  in  arts  education  and  the 
academic,  social,  and  experiential 
growth  of  children  and  youth. 
Improvements  in  academic 
achievement,  standardized  test  scores) 
6uid  school  dropout  rates  are  reported. 
Arts  and  humanities  programs  foster  the 
development  of  creative  thinking, 
higher-order  skills,  problem-solving, 
and  a  motivation  to  learn  for  all 
students,  especially  those  considered  to 
be  at-risk. 

Studies  have  shown  social  and 
behavioral  benefits  for  students  engaged 
in  arts  education  as  well.  Participation 
in  arts  activities  is  linked  to  these 
indicators:  decreased  anti -social 
behavior,  decreased  drug  and  alcohol 
use,  and  increased  motivation  for 
learning  and  participation  in  school 
activities. 

While  it  is  important  for  all  children 
and  youth  to  benefit  from  arts 
education,  at-risk  children  and  youth 
are  especially  in  need  of  quality  arts  and 
cultural  programs  both  during  and  after 
school.  Unfortunately,  at-risk  students 
are  generally  less  likely  to  have  access 
to  and  participate  in  arts  education 
programs,  which  are  often  inadequately 
funded  in  high-poverty  rural  and  urban 
areas.  Beleaguered  school  systems  must 
fi^quently  curtail  or  eliminate  music 
and  other  arts  programs  due  to  budget 
constraints.  Consequently,  at-risk 
children  and  youth  have  even  less 
opportunity  to  benefit  from  the  arts. 

Partnership  programs  that  document 
ways  in  which  to  effectively  coordinate 
local.  State,  and  Federal  resources  into 
comprehensive,  integrated  arts 
education  service  delivery  systems  are 
needed.  Such  partnerships  help  ensure 
that  all  children  have  greater 
opportunities  to  benefit  from  and  enjoy 
arts  education  programs  and 
experiences.  At-risk  students  will  enjoy 
greater  access  to,  and  participation  in, 
high-quality  arts  education  activities 
and  programs  through  funded  projects, 
and  successful  approaches  may  be 
replicated  in  other  communities  for 
similar  purposes  and  target  populations. 
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Partnership  Purposes 

Through  combined  resources, 
facilities,  services,  materials,  expertise, 
and  funding,  the  arts  activities  and 
programs  offered  through  a  school- 
commimitv  partnership  can  reach  those 
youth  most  in  need  of  such 
opportunities  and  experiences.  Cultural 
partnership  programs  developed, 
enhanced,  or  expanded  to  meet  the 
outcomes  described  within  this  program 
will  maximize  the  outreach  and  impact 
of  arts  education  programs  and 
enrichment  activities  for  at-risk  middle 
and  high  school  students,  both  in  and 
out  of  school. 

The  Cultural  Partnerships  for  At-Risk 
Children  and  Youth  Program  will 
support  the  development  of  school- 
community  partnership  programs  that 
coordinate  and  integrate  local.  State, 
and  Federal  resources  for  arts  education 
and  enrichment  into  a  coordinated  and 
comprehensive  service  delivery  system 
for  at-risk  children  and  youth.  The 
cultural  partnership  projects  will 
evaluate  their  effectiveness  in  achieving 
the  following  program  outcomes  for 
both  in-  and  out-of-school  at-risk 
children  and  youth: 

•  Increased  access  to  and 
participation  in  high-quality  arts 
education  programs  and  enrichment 
activities  linked  to  educational 
improvement. 

•  Improved  student  academic 
performance  through  participation  in 
comprehensive  and  coordinated  high- 
quality  arts  education  programs. 

•  Increased  range  in  the  types  of  arts 
education  programs  (i.e.,  a  variety  of 
music  programs  in  addition  to  drama 
and  dance,  for  example)  and  activities 
available. 

At  the  end  of  the  project  period,  the 
Department  will  disseminate 
information  and  materials  on  successful 
approaches  for  developing,  enhancing, 
or  expanding  cultural  partnerships 
designed  to  improve  the  educational 
performance  or  fut\u«  potential  of  at- 
risk  children  and  youth  through 
comprehensive  and  coordinated 
educational  services.  This  will  include 
any  evidence  of  improved  educational 
achievement  or  potential  educational 
achievement  of  at-risk  students  along 
with  information  regarding  the  arts 
education  programs  and  methodologies 
linked  to  such  improvements.  The 
Department  requires  that,  upon 
completion  of  the  project,  any  materials 
or  products  developed  be  provided  to 
the  Department  for  further 
dissemination.  Dissemination  efforts 
will  be  carried  out  in  full  compliance 
with  Departmental  copyright 
requirements. 


Waiver  of  Proposed  Rulemaking:  In 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportimity  to 
comment  on  proposed  rules.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however,  allows 
the  Secretary  to  exempt  rules  govemi&g 
the  first  competition  under  a  new  or 
substantially  revised  program  authority 
^  (20  U.S.C.  1232(d)(1)).  Funding  was 
'  provided  for  this  new  initiative  in  the 
Fiscal  Year  2001  Department  of 
Education  Appropriations  Act,  enacted 
in  December  2000.  Because  this 
competition  is  the  first  competition 
under  the  program,  it  therefore  qualifies 
as  a  new  competitive  grants  program. 
The  Secretary,  in  accordance  with 
section  437(d)(1)  of  GEPA.  has  decided 
to  forego  public  comment  in  order  to 
ensure  timely  grant  awards.  These 
regulations  will  apply  for  the  FY  2001 
grant  competition  only.  

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  priority  to  partnership 
programs  that  focus  school  and  cultural 
resources  in  the  commimity  on 
coordinated  arts  education  services  to 
address  the  needs  of  at-risk  middle  and 
high  school-aged  children  and  youth 
both  in-  and  out-of-school.  In  addition, 
the  project  must  fully  address  all  of  the 
desired  outcomes  for  at-risk  children 
and  youth  as  described  under  the 
Partnership  Purpose  section. 

Under  34  CFR  75.105(c)(3),  the 
Secretary  will  fund  imder  this 
competition  only  applicants  that  meet 
the  absolute  priority. 

Empowerment  Zones  and  Enterprise 
Communities:  Under  34  CFR  299.3  and 
34  CFR  75.105(c)(2)(i),  the  Secretary 
gives  a  5-point  competitive  preference 
to  applications  whose  partnerships  are 
located  within  an  Empowerment  Zone, 
including  Supplemental  Empowerment 
Zones,  or  an  Enterprise  Commimity  as 
designated  by  the  United  States 
Department  of  Housing  and  Urban 
Development  or  the  United  States 
Department  of  Agricultiire. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  may  be  found  at  this 
website:  http://www.ezec/mainmap.html. 

Coordination  Requirement:  Under 
subpart  2  of  Part  D  of  Title  X  ESEA, 
section  10412(b)(3).  grants  under  this 
competition  may  only  be  awarded  to 
eligible  entities  (i.e.,  partnerships)  that 
agree  to  coordinate  activities  carried  out 
under  the  grant  with  other  Federal,  State 
and  local  grants  administered  by  the 
individual  partners.  The  applicant  must 
demonstrate  how  the  services  suppotted 
through  the  Cultural  Partnerships  for 


At-Risk  Children  and  Youth  Program 
and  other  similar  services  supported 
through  grants  administered  by  the 
individual  partners  will  be  coordinated 
into  an  integrated  service  delivery 
system.  The  integrated  services  must  be 
coordinated  at  a  school,  cultural,  or 
other  community-based  site  accessible 
to  and  utilized  by  at-risk  youth.  An 
applicant  must  provide  evidence  that 
the  partnership  members  have  met  this 
requirement  in  order  to  receive  fimding 
under  this  program. 

General  Requirements:  The  following 
requirements  must  be  met  for  any 
application  submitted  under  this 
program:  the  program  narrative  is 
limited  to  no  more  than  45  double- 
spaced  pages  using  the  following 
standards:  (1)  A  "page"  is  8.5'  x  11'  (on 
one  side  only)  with  one  inch  margins 
(top,  bottom,  and  sides);  and  (2)  Double- 
space  (no  more  than  three  lines  per 
vertical  inch)  all  text  in  the  application 
narrative,  including  titles,  headings, 
footnotes,  quotations,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs.  The  page  limit  applies  to 
the  narrative  section  only.  However,  all 
of  the  application  narrative  must  be 
included  in  the  narrative  section.  If  the 
narrative  section  of  an  application 
exceeds  the  page  limitation,  the 
application  will  not  be  reviewed,  (b) 
Tlie  projects  funded  under  this  priority 
must  budget  for  a  two-day  Project 
Directors'  meeting  in  Washington,  D.C. 
(c)  The  project  application  must  address 
the  following  factors  as  required  by  the 
statute  in  ESEA  Section  10413(c)(2):  (1) 
the  cultural  entity  or  entities  that  will 
participate  in  the  partnership;  (2)  the 
target  population  to  be  served;  (3)  the 
services  to  be  provided;  (4)  a  plan  for 
evaluating  the  success  of  the  program; 
(5)  for  each  local  educational  agency  or 
school  participating  in  the  partnership, 
how  the  activities  assisted  by  the  grant 
will  be  perpetuated  beyond  the  duration 
of  the  grant;  (6)  the  manner  in  which  the 
eligible  entity  will  improve  the 
educational  achievement  or  future 
potential  of  at-risk  youth  through  more 
effective  coordination  of  cultural 
services  in  the  community;  (7)  the 
overall  and  operational  goals  of  the 
program;  (8)  the  nature  and  location  of 
all  planned  sites  where  services  will  be 
delivered  and  a  description  of  services 
to  be  provided  at  each  site;  and  (9) 
training  activities  provided  to 
individuals  who  are  not  trained  to  work 
with  children  and  youth,  and  how 
teachers  will  be  involved.  Most  of  these 
application  requirements  should  be 
addressed  in  the  application  narrative, 
which  applicants  are  encouraged  to 
organize  around  the  selection  criteria  for 
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this  competition.  However,  items  1,  2,  8, 
and  9,  which  are  not  directly  covered 
within  the  selection  criteria,  should  be 
addressed  separately  and  included  as 
appendices  to  the  program  narrative. 

Selection  Criteria:  Tne  Secretary  will 
use  the  following  selection  criteria  to 
evaluate  applications  imder  this 
competition.  The  maximum  score  for  all 
of  the  selection  criteria  is  100  points. 
The  maximum  score  for  each  criterion  is 
indicated  in  parenthesis  with  the 
criterion.  The  criteria  are  as  follows: 

(a)  Significance  (15  Points).  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies. 

(ii)  The  potential  contribution  of  the 
proposed  project  to  increased 
knowledge  or  understanding  of 
educational  problems,  issues,  or 
effective  strategies  for  implementing 
cultural  partnership  programs  for  at-risk 
children  and  youth. 

(b)  Improvement  in  the  Educational 
Achievement  or  Future  Potential  of  At- 
Risk  Youth  (15  points). 

Under  34  CFR  75.209(a)(l)(ii),  the 
Secretary  reviews  each  application  to 
determine  the  manner  in  which  the 
partnership  will  improve  the 
educational  achievement  or  futiu« 
potential  of  at-risk  youth  through 
comprehensive  and  coordinated 
services  designed  to:  (1)  enhance 
student  academic  performance  in  core 
academic  subjects  and  on  standardized 
tests;  and  (2)  foster  the  academic 
potential  of  at-risk  students. 

(c)  Quality  of  the  Project  Design  (20 
points).  (1)  The  Secretary  considers  the 
quality  of  the  project  design  of  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
project  design,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  for  meeting  the  priority  or 
priorities  established  for  the 
competition. 

(ii)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  and 
appropriate  to  the  needs  of  the  intended 
recipients  of  the  project  services. 

(iii)  The  extent  to  which  the  design 
for  implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 


strategies,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(d)  Quality  of  Project  Persoimel  (10 
points).  (1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  imder-represented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director. 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel . 

(iii)  Ine  qualification,  including 
relevant  training  and  experience,  of 
project  consultants  or  subcontractors. 

(e)  Adequacy  of  Resources  (10  points). 
(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
Actors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  lead  applicant 
organization. 

(ii)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(iii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  conunitment  of 
appropriate  entities  to  such  support. 

(f)  Quality  of  the  Management  Plan 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  time  lines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procediu^s  for 
ensuring  continuous  feedback  and 
continuous  improvement  in  the 
operation  of  the  proposed  project. 

(iii)  The  extent  to  which  the  time 
conunitments  of  the  project  director  and 
other  key  project  personnel  are 


appropriate  and  adequate  to  meet  the 
objectives  of  the  proposed  project. 

(iv)  How  the  applicant  will  ensure 
that  a  diversity  of  perspectives  are 
brought  to  bear  in  the  operation  of  the 
proposed  project. 

(g)  Quality  of  the  Project  Evaluation 
(15  points).  (1)  The  Secretary  considers 
the  quality  of  the  project  evaluation. 

(2)  In  determining  the  quality  of  the 
project  evaluation,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  objective 
performance  measures  that  are  clearly 
related  to  the  intended  outcomes  of  the 
project  and  will  produce  quantitative 
and  qualitative  data  to  the  extent 
possible. 

(ii)  The  extent  to  which  the  evaluation 
will  provide  guidance  about  effective 
strategies  suitable  for  replication  or 
testing  in  other  settings. 

For  Applications  or  Information 
Contact:  Madeline  E.  Baggett,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Washington,  DC  20202- 
6140.  Telephone  (202)  260-2502. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS>at  1-800-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  [e.g..  Braille,  lai^e  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  also  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standards 
forms  included  in  the  appUcation 
package. 

Electronic  Access  to  this  Document: 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO) 
toll  free  at  1-888-293-6498,  or  in  the 
Washington,  DC  area  at  202-512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
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Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Prograin  Authority:  20  U.S.C.  7909. 
Dated:  June  7,  2001. 
Thomas  M .  Corwin, 

Acting  Deputy  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
[FR  Doc.  01-14765  Filed  6-11-01;  8:45  am] 
BUJNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Los  Alamos 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Los  Alamos.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Wednesday,  June  20,  2001,  6 
p.m. -9  p.m. 

ADDRESSES:  Hotel  Santa  Fe,  1501  Paseo 
de  Peralta,  Santa  Fe,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
DuBois,  Northern  New  Mexico  Citizens' 
Advisory  Board,  1640  Old  Pecos  Trail, 
Suite  H,  Santa  Fe,  NM  87505.  Phone 
(505)  989-1662;  fax  (505)  989-1752  or  e- 
mail:  adubois@doeal.gov. 

SUPPt^MENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Opening  Activities — 6-7  p.m. 

2.  Public  Commentsz — 7-7:30  p.m. 

3.  Discussion  on  Community 
Commtmication  and  Coordination. 

4.  Committee  Reports:  Monitoring  and 
Siuveillance,  Waste  Management, 
Environmental  Restoration,  Commiuiity 
Outreach,  Bylaws.  Budget. 

5.  Other  Board  business  will  be 
conducted  as  necessary. 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ann  DuBois  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 


presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting.  This  Federal 
Register  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  programmatic  issues  that  had  to  be 
resolved  prior  to  the  meeting  date.  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  late  resolution  of  programmatic 
issues. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  1640  Old 
Pecos  Trail,  Suite  H,  Santa  Fe,  NM. 
Hoius  of  operation  for  the  Public 
Reading  Room  are  9  a.m.-4  p.m.  on 
Monday  through  Friday.  Minutes  will 
also  be  made  available  by  writing  or 
calling  Ann  DuBois  at  the  Board's  office 
address  or  telephone  number  listed 
above.  Minutes  and  other  Board 
dociunents  are  on  the  Internet  at: 
http:www.nnmcab.org. 

Issued  at  Washington.  DC  on  June  6.  2001. 
Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  01-14731  Filed  6-11-01;  8:45  am] 

BNXMG  COOE  6401-01-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration  Advisory  Committee 

AGENCY:  National  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTKNl:  Notice  of  Closed  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  National  Nuclear 
Security  Administration  Advisory 
Committee  (NNSA  AC).  The  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2  §  10(a)(2)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 

DATES:  Tuesday,  Jime  26,  2001,  8  a.m.  to 
5  p.m.  and  Wednesday,  Jime  27,  2001, 
8  a.m.  to  5  p.m. 

ADDRESSES:  National  Nuclear  Security 
Administration,  Department  of  Energy, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Leonard  (202-586-5555),  Staff 
Director  of  NNSA  AC. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  To  provide 
the  Administrator  of  the  National 
Nuclear  Security  Administration  with 
advice  and  recommendations  on  matters 
of  technology,  policy,  and  operations 
that  lie  within  the  mission  and 
responsibilities  of  the  National  Nuclear 
Security  Administration,  as  set  forth  in 
50  U.S.C.  20402(b). 

Purpose  of  the  Meeting:  To  discuss 
national  security  research,  development, 
and  policy  programs. 

Closed  Meeting:  In  the  interest  of 
national  security,  the  meeting  will  be 
closed  to  the  public,  pursuant  to  the 
Federal  Advisory  Committee  Act,  6 
U.S.C.  App  2  §  10  (d),  and  the  Federal 
Advisory  Committee  Management  . 
Regulation,  41  CFR  §  101-6.1023, 
"Procedures  for  Closing  an  Advisory 
Committee  Meeting",  which  incorporate 
by  reference  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  §  552b,  which,  at 
§§  552b  {c)(l)  and  (c)(3)  permits  closure 
of  meetings  where  restricted  data  or 
other  classified  matters  are  discussed. 

Minutes:  Minutes  of  the  meeting  will 
be  recorded  and  classified  accordingly. 

Issued  at  Washington,  DC  on  June  9.  2001. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  01-14897  Filed  6-11-01;  8:45  am] 
BIUJNG  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration; 
Maiden  Wind  Farm  Project 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  BPA  intends  to  prepare  an  EIS 
on  the  proposed  Maiden  Wind  Farm 
(Project),  located  northeast  of  the  town 
of  Sunnyside  in  Benton  and  Yakima 
Counties,  Washington.  Washington 
Winds,  Incorporated  (Washington 
Winds)  proposes  to  construct  and 
operate  the  150-  to  494-megawatt  (MW) 
wind  generation  facility.  BPA  proposes 
to  piuchase  the  electrical  output  from 
the  Project  and  to  provide  transmission 
services.  The  EIS  will  be  site-specific  as 
to  the  potential  environmental  impacts 
of  the  construction  and  operation  of  the 
wind  project  itself,  as  well  as  all  related 
transmission>facilities.  In  addition,  the 
EIS  will  take  a  broad  programmatic  look 
at  the  balance  of  the  Project  study  area. 
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Benton  and  Yakima  Coimties, 
Washington,  will  be  cooperating 
agencies  because  of  their  need  to 
comply  with  the  State  Environmental 
Protection  Act. 

DATES:  An  EIS  scoping  meeting  will  be 
held  at  the  location  below  on  June  26, 
2001.  Written  comments  are  due  to  the 
address  below  no  later  than  July  13, 
2001. 

ADDRESSES:  Send  comment  letters  and 
requests  to  be  placed  on  the  Project 
mailing  list  to  Commimications, 
Boimeville  Power  Administration — KC- 
7.  P.O.  Box  12999,  Portland,  Oregon, 
97212.  The  phone  number  of  the 
Communications  office  is  503-230-3478 
in  Portland;  toll-free  1-800-622-4519 
outside  of  Portland.  Comments  may  also 
be  sent  to  the  BPA  Internet  address: 
comment@bpa.gov. 

The  scoping  meeting  will  be  held  on 
June  26,  2001,  from  4:00  p.m.  to  7:00 
p.m.,  at  the  Prosser  Senior  Citizen 
Center,  1231  Dudley  Avenue,  in  Prosser, 
Washington.  At  this  informal  meeting, 
Washington  Winds  will  provide 
information,  including  maps,  about  the 
Project.  Written  information  will  be 
available,  and  BPA  staff  will  answer 
questions  and  accept  oral  and  written 
comments  on  the  proposed  scope  of  the 
Draft  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  T.  Branum,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621,  phone 
number  503-230-5115,  fax  niunber 
503-230-5699,  email 
stbran  um@bpa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background.  Currently,  there  is  a 
shortage  of  electricity  in  the  Northwest; 
this  Project  would  help  to  alleviate  this 
shortage.  In  addition,  there  is  an 
increased  demand  in  the  electric  utility 
industry  to  diversify  energy  portfolios 
and  include  energy  produced  by  new 
renewable  resources.  The  Northwest 
Power  Planning  Coimcil's  Fourth 
Conservation  and  Electric  Power  Plan 
recommends  that  Northwest  utilities 
offer  green  power  purchase 
opportunities  as  a  way  to  help  the 
region  integrate  renewable  resources 
into  the  power  system  in  the  futiue. 
BPA  has  committed  to  increasing  its 
supply  of  conservation  and  renewable 
resoiu-ces  to  help  meet  load. 

Purpose  and  Need.  BPA  is  facing  an 
era  of  growing  electrical  loads, 
increasing  constraints  on  the  existing 
energy  resource  base,  and  heightened 
customer  demand  for  renewable 
resources.  BPA  needs  to  acquire 
additional  renewable  resources  that  will 
contribute  to  the  diversification  of  its 


energy  portfolio  and  be  available 
promptly  to  help  remedy  BPA's  power 
supply  issues.  The  purposes  BPA  would 
fulfill  by  addressing  this  need  include: 

•  Protecting  BPA  and  its  utility 
customers  against  risk; 

•  Assuring  consistency  with  BPA's 
responsibility  under  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  to  encourage  the 
development  of  renewable  energy 
resoiuces; 

•  Meeting  customer  demand  for 
energy  from  renewable  energy 
resources,  thereby  assiuing  consistency 
with  BPA's  Business  Plan  EIS  (DOE/ 
EIS-0183,  Jime  1995)  and  Business  Plan 
Record  of  Decision  (ROD); 

•  Assiuing  consistency  with  the 
resoiuce  acquisition  strategy  of  BPA's 
Resource  Programs  EIS  (DO'e/EIS-0162, 
February  1993)  and  ROD;  and 

•  Meeting  the  objective  in  the  January 
2000  Strategic  Plan  of  BPA's  Power 
Business  Line  to  acquire  at  least  150 
average  MW  of  new  renewable  resources 
by  the  end  of  fiscal  year  2006  in  order 

to  meet  customer  demand  for  new 
renewable  resources. 

Proposed  Action.  BPA  proposes  to 
execute  one  or  more  power  purchase 
and  transmission  services  agreements  to 
acquire  the  full  electrical  output  of 
Washington  Winds'  proposed  Maiden 
Wind  Farm.  This  150-to  494-MW  wind 
generation  facility  would  be  located 
primarily  in  Benton  County, 
Washington,  15  miles  north  of  Prosser, 
and,  to  a  lesser  extent,  in  Yakima 
County,  Washington,  10  miles  northeast 
of  Sunnyside.  The  proposed  site  is 
located  on  the  southwestern  slopes  of 
the  Rattlesnake  Hills,  which  includes: 
portions  of  Sections  7,  8,  9, 10  14, 15, 
16, 17,  18,  22,  23,  24,  25,  26,  35,  36, 
TllN,  R24E,  Benton  County;  portions  of 
Sections  28,  30,  31,  33,  TllN,  R25E, 
Benton  County;  and  portions  of  Sections 
3, 10, 11, 12, 13,  TllN,  R23E,  Yakima 
County;  State  of  Washington, 
Department  of  Natural  Resources  public 
lands  include  portions  of  Sections  16 
and  36,  TllN,  R24,  Benton  County;  road 
access  involves  portions  of  Sections  14, 
19,  20,  29,  30,  TllN,  R24E,  Benton 
County  and  portions  of  Sections  23,  24, 
25,  26,  35,  36,  TllN,  R23E.  Yakima 
County.  None  of  the  Project  would  be 
located  on  land  owned  by  the  United 
States.  Land  uses  within  the  Project  site 
consist  of  non-irrigated  agricidture — 
primarily  cattle  grazing  and  dryland 
wheat  farming. 

Approximately  167  to  549  wind 
turbines  would  be  arranged  in  several 
"strings,"  with  approximately  250  to 
450  feet  between  turbines  in  each  string, 
depending  upon  the  turbine  size  and 
topographical  featiues.  Washington 


Winds  is  considering  using  turbines 
ranging  from  90D-kilowatt  (kW)  to 
2,000-kW  output  each.  The  proposed 
turbine  type  would  be  an  upwind,  fixed- 
speed  tiu-bine  (i.e.,  the  rotor  always 
faces  upwind  and  turns  at  a  constant 
speed),  moimted  on  tubular  steel  towers 
installed  on  a  reinforced  concrete 
foundation.  The  typical  operating  range 
of  wind  speeds  for  these  turbine  types 
is  approximately  9  to  65  miles  per  hour 
(mph).  At  speeds  greater  than 
approximately  65  mph,  the  wind 
turbines  automatically  cease  operating 
and  remain  stationary  until  the  wind 
speeds  become  slower.  The  height  of  the 
turbines  will  range  from  approximately 
246  feet  to  380  feet,  depending  upon  the 
turbine  size.  Foundations  would  be 
either  caisson  or  pad  style,  ranging  from 
approximately  15  to  50  feet  in  width 
(depending  upon  tiubine  size)  and 
extending  20  to  50  feet  imderground 
(depending  upon  turbine  size)  and/or 
anchored  into  bedrock.  Agricultiual 
activities  can  continue  to  take  place 
directly  adjacent  to  the  tiubine  pads. 

Power  from  all  turbines  in  the  Proiect 
would  be  collected  by  an  underground 
and  overhead  cable  system  and  then  fed 
to  one  or  two  proposed  substations  to  be 
located  on  the  Project  site.  The  fenced 
substation  site(s)  would  occupy 
approximately  two  to  four  acres  each. 
From  the  substation  site(s),  power  from 
the  Project  would  be  interconnected  to 
BPA's  existing  Hanford-John  Day  500- 
kilovolts  (kV),  Midway-Big  Eddy  230- 
kV,  or  the  Midway-Grandview  115-kV 
transmission  lines  that  transect  the 
Project  site.  Other  facilities  required  as 
part  of  the  Project  are  small  pad- 
moimted  transformers  located  at  the 
base  of  each  wind  turbine  tower,  access 
roads,  and  two  or  three  operation  and 
maintenance  buildings.  The  Project  is 
scheduled  to  begin  construction  as  early 
as  March  2002,  followed  by  commercial 
operation  as  early  as  November  2002, 
and  would  operate  year-round  for  at 
least  20  years. 

Process  to  Date.  An  application  for  a 
conditional  use  permit  for  Benton 
County  has  been  submitted,  plus  a 
conditional  use  permit  application  for 
Yakima  County  is  in  progress.  Surveys 
for  sensitive  plant  and  wildlife  species 
(including  birds)  were  initiated  in  the 
spring  of  2001.  Scoping  will  help 
identify  what  additional  studies  will  be  v 
required.  ^ 

Alternatives  Proposed  for 
Consideration.  The  alternatives  include 
the  proposed  action  (executing  a  power 
purchase  agreement  with  Washington 
Winds  for  150  to  400  MW  of  electrical 
energy  from  the  proposed  Maiden  Wind 
Farm  and  authorizing  transmission  over 
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BPA  power  lines),  and  the  No  Action 
alternative. 

Public  Participation  and 
Identification  of  Environmental  Issues. 
For  other  wind  projects,  noise,  visual, 
and  cultural  resources  effects,  and 
effects  on  sensitive  plant  and  animal 
species  including  migratory  birds,  have 
been  identified  as  potential 
environmental  issues.  BPA  has 
established  a  30-day  scoping  period 
during  which  affected  tribes, 
landowners,  conceriied  citizens,  special 
interest  groups,  local  govenunents,  and 
any  other  intwested  parties  are  invited 
to  comment  on  the  scope  of  the  EIS. 
Scoping  will  help  BPA  identify  the 
range  of  environmental  issues  that 
should  be  addressed  in  the  EIS.  When 
completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  at  least  one  public 
comment  meeting  for  the  Chraft  EIS.  BPA 
will  consider  and  respond  in  the  Final 
EIS  to  comments  received  on  the  Draft 
EIS.  The  Final  EIS  is  expected  to  be 
published  in  early  2002.  BPA's 
subsequent  decision  will  be 
documented  in  a  Record  of  Decision. 
The  EIS  will  satisfy  the  requirements  of 
the  National  Environmental  Policy  Act. 

Issued  in  Portland,  Oregon,  on  June  5, 
2001. 

Steven  G.  Hickok. 

Acting  Administrator  and  Chief  Executive 
Officer. 
(PR  Doc.  01-14734  Filed  &-11-01;  8:45  am) 

■LUNG  CODE  •4n-«1-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodcM  No.  RP01-442-000] 

ANR  Pipeline  Company;  Notice  of 
Propoeed  Ctianges  in  FERC  Gas  Tariff 

June  6,  2001. 

Take  notice  that  on  May  31,  2001, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tciriff  sheets  proposed  to 
become  effective  June  1,  2001: 

Forty-seventh  Revised  Sheet  No.  8 
Forty-seventh  Revised  Sheet  No.  9 
Forty-sixth  Revised  Sheet  No.  13 
Fifty-seventh  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $3.0  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharged 
applicable  to  its  Part  284  firm 


transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  ovemm  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  this  filing  also 
includes  the  annual  restatement  of  the 
Eligible  MDQ  used  to  design  the 
reservation  surcharge.  ANR  also  advises 
that  the  proposed  changes  would 
decrease  current  quarterly  Above- 
Market  Dakota  Cost  recoveries  from 
$4,003,607  to  $2,995,512. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(aKl)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14688  Filed  6-11-01;  8:45  am] 

BUJNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EF01 -2021 -000] 

Department  of  Energy,  Bonneville 
Power  Administration;  Notice  of  Filing 

June  6,  2001. 

Take  notice  that  on  May  30,  2001.  the 
Bonneville  Power  Administration 
(Bonneville)  filed  an  amendment  to  its 
December  14,  2000  filing  of  its  proposed 
2002  Transmission  and  Ancillary 
Services  (2002  Transmission)  rates  with 


the  Federal  Energy  Regulatory 
Commission  (Commission). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  14, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://i^ww.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbeU.htm. 

David  P.  Boergers, 

Secretary. 

IFR  Doc.  01-14710  Filed  6-11-01;  8:45  am] 

BILLMG  COOE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  RP01 -437-000] 

Chandeieur  Pipe  Line  Company; 
Notice  of  Tariff  Filing 

June  6,  2001. 

Take  notice  that  on  May  31,  2001, 
Chandeieur  Pipe  Line  Company 
(Chandeieur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  )uly  1,  2001. 

First  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  1 1 
Fifth  Revised  Sheet  No.  198 
Second  Revised  Sheet  No.  27 
Second  Revised  Sheet  No.  28 
Fifth  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  44 
Third  Revised  Sheet  No.  45 
Second  Revised  Sheet  No.  51 
Third  Revised  Sheet  No.  52 
Fourth  Revised  Sheet  No.  66 

Chandeieur  asserts  that  the  purpose  of 
this  filing  is  to  include,  in  its  tariff, 
provisions  relating  to  Chandeleur's 
authority  to  enter  into  operational 
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balancing  agreements  (OBAs)  at  points 
of  interconnection  on  its  system  and  to 
clarify  certain  language  relating  to  the 
nominating,  confirming,  scheduling, 
cuirtailing  and  balancing  of  gas  as  it 
might  relate  to  such  OBA  provisions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and. are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14693  Filed  6-11-01;  8:45  am] 

BILUNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  RP01-441-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

June  6.  2001. 

Take  notice  that,  on  May  31,  2001, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  of  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Twenty-first  Revised  Sheet  No.  11  A, 
with  an  effective  date  of  July  1,  2001. 

CIG  states  that  the  tariff  sheets  reflects 
an  increase  in  its  fuel  reimbursement 
percentage  for  Lost,  Unaccounted-For 
and  Other  Fuel  Gas  bom  1.07%  to 
1.30%  effective  July  1,  2001. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies,  and  that 
the  filing  is  available  JPor  public 


inspection  at  CIG's  offices  in  Colorado 
Springs,  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14689  Filed  6-11-01;  8:45  am] 

HLUNG  COOE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01-1515-000  and  ER01- 
1515-001] 

Duke  Energy  AudrMn,  LLC;  Notice  of 
Issuance  of  Order 

June  6.  2001. 

Duke  Energy  Audrain,  LLC  (Duke 
Audrain)  submitted  for  filing  a  rate 
schedule  under  which  Duke  Audrain 
will  engage  in  wholesale  electric  power 
and  energy  transactions  at  market-based 
rates.  Duke  Audrain  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  Duke  Audrain 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuance  of  securities  and 
assumptions  of  liability  by  Duke 
Audrain. 

On  May  14,  2001,  piu^uant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  Part  34,  subject  to  the  following: 


Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Ehike  Audrain  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Duke 
Audrain  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person:  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Duke  Audrain's  issuance  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  13, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed.  us/efi/doorbeII.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14706  Filed  6-11-01:  8:45  am) 

BILIJNG  COOE  6n7-01-M 


DEPARTMENT  OP  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01 -1206-000  and  ER01- 
1208-001] 

Duke  Energy  Moapa,  LLC;  Notice  of 
Issuance  of  Order 

June  6,  2001. 

Duke  Energy  Moapa.  LLC  (Duke 
Moapa)  submitted  for  filing  a  rate 
schedule  under  which  Duke  Moapa  will 
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engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  Ehike  Moapa  also  requested 
wdiver  of  various  Commission 
regulations.  In  particular,  Duke  Moapa 
requested  that  the  Commission  grant 
bl^iiket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Duke  Moapa. 

On  May  14,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
imder  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  Duke  Moapa  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Duke 
Moapa  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assimiption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  farther  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Duke  Moapa's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  13, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's 
Reference  Branch.  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the -Internet  at  http:/ 
/www.ferc.fed. us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  {a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14707  Filed  6-11-01;  8:45  am] 

nUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01-11 29-000  and  ER01- 
1129-O01] 

Dul(e  Energy  Power  IMarketing  U.C; 
Notice  of  issuance  of  Order 

June  6.  2001. 

Ehike  Energy  Power  Marketing,  LLC 
(DEPM)  submitted  for  filing  a  rate 
schedule  imder  which  DEPM  will 
engage  in  wholesale  electric  power  and 
energy  transactions  at  market-based 
rates.  DEPM  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  DEPM  requested  that  the 
Conunission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  DEPM. 

On  May  14,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part,  subject  to  the  following: 

Within  thirty  days  of  the  date  oithe 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  DEPM  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.714). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  DEPM  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

The  Conunission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  DEPM's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  13, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 


/www.ferc.fed.  us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  01-14705  Filed  6-11-01;  8:45  am] 

BNJJNO  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-439-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

)une  6,  2001. 

Take  notice  that  on  May  31,  2001 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  its 
annual  Fuel  Retention  Adjustment  filing 
pursunat  to  Section  No.  1. 

Eastern  Shore  states  that  Section  31, 
"Fuel  Retention  Adjustment",  specifies 
that  with  no  less  than  thirty  (30)  days 
prior  notice.  Eastern  Shore  shall  file 
with  the  Commission  revised  tariff 
sheets  containing  a  re-determined  Fuel 
Retention  Percentage  ("FRP")  for 
affected  transportation  rate  schedules  to 
be  effective  July  1  of  each  year.  Such 
FRP  is  designed  to  reimburse  Eastern 
Shore  for  the  cost  of  its  Gas  Required  for 
Operations  ("GRO")  which  consists  of 
(a)  gas  used  for  compressor  fuel  and  (b) 
gas  otherwise  used,  lost  or  unaccounted 
for,  in  its  operations.  Eastern  Shore's 
FRP  is  calculated  by  determining  the 
GRO  quantities  attributable  to  system- 
wide  operations  for  the  affected 
transportation  rate  schedules  using  the 
last  twelve  (12)  month  period  for  which 
actual  data  is  available  and  then 
dividing  such  quantity  by  the 
transportation  quantities  received  by 
Eastern  Shore  for  the  corresponding 
twelve  (12)  month  period. 

Eastern  Shore  states  that  as  shown  in 
its  filing.  Eastern  Shore's  calculated  FRP 
is  .38%,  an  increase  of  .28%  ttojn  the 
current  FRP  in  effect. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Sections  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  Ths  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14691  Filed  6-11-01;  8:45  am] 

BNJJNO  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RT01-7S-003] 

Entergy  Services,  Inc.,  on  liehalf  of  ttie 
Entergy  Operating  Companies: 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.;  Notice  of  FlUng 

June  6.  2001. 

Take  notice  that  on  May  25,  2001, 
Entergy  Services,  Inc.,  on  behalf  of  the 
five  Entergy  Operating  Companies: 
Entergy  Arkansas,  Ina,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans.  Inc.,  (together  Entergy), 
submitted  a  compliance  filing  in 
response  to  the  Commission's  March  28, 
2001  order  in  the  above-captioned 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 

i      and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  18, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 

I      appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
onhne/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.u8/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14758  Filed  6-11-01;  8:45  am] 

MLLMO  COM  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-1 588-000] 

Great  Bay  Power  Corporation;  Notice 
of  issuance  of  Order 

June  6,  2001. 

Great  Bay  Power  Corporation  (Great 
Bay)  submitted  for  filing  a  rate  schedule 
under  which  Great  Bay  will  engage  in 
wholesale  electric  power  energy 
transactions  at  market-based  rates.  Great 
Bay  also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Great  Bay  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  futiire 
issuances  of  securities  and  assimiptions 
of  liability  by  Great  Bay. 

On  May  14,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
Office  of  Markets,  Tariffs  and  Rates, 
granted  requests  for  blanket  approval 
under  part  34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Great  Bay  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  Great  Bay 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 


person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interest  will  be 
adversely  affected  to  continued 
approval  of  Great  Bay's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  13, 
2001. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE., 
WashingtOD,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
285.2001(a)(l)(iii]  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14704  Filed  6-11-01;  8:45  am] 

MUJNO  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL01-88-000] 

Indeck  Main  Energy,  LLC, 
Complainant,  v.  ISO  New  England  Ine^ 
Respondent;  Notice  of  Complaint 

June  6,  2001. 

Take  notice  that  on  June  5,  2001, 
Indeck  Mai^^  Energy,  L.L.C.  (Indeck 
Maine*!  tendered  for  filing  a  Complaint 
Requesting  Fast  Track  Processing  of  its 
request  that  the  Commission  issue  an 
order  requiring  ISO  New  England  Inc. 
(ISO-NE)  to  dispatch  all  available 
generation  before  ISO-NE  may  impose 
bid  caps  in  the  ISO-NE  administered 
markets.  In  addition,  Indeck  Maine 
requests  that  the  Commission  issue  a 
preliminary  order  that  requires  ISO-NE 
to  dispatch  all  units  before  declaring  a 
capacity  shortage  until  such  time  as  the 
Commission  issues  a  final  order. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
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of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  June  15,  2001. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  for  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  httpJ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  June  15,  2001. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14708  Filed  &-11-01;  8:45  am] 

MLLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-44(M)00] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  6,  2001. 

Take  notice  that  on  May  31,  2001, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1 ,  the  following  tariff 
sheets,  to  be  effective  July  1,  2001. 

First  Revised  Sheet  No.  178 
First  Revised  Sheet  No.  179 
First  Revised  Sheet  No.  180 
First  Revised  Sheet  No.  181 
Original  Sheet  No.  181-A 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  revise  Section  22  of  Kem 
River's  tariff  to  increase  the  scope  of  the 
pooling  services  that  Kem  River  is 
providing  to  its  customers. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14690  Filed  6-11-01;  8:45  am] 

HLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-438-000] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filling 

June  6.  2001. 

Take  notice  that  on  May  31,  2001, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  to  become  part  of  KMIGT's  FERC 
Gas  Tariff,  Fourth  Revised  Volume  Nos. 
1-A  and  1-B,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  a 
proposed  effective  date  of  July  1,  2001: 

IG4IGT  states  that  it  is  submitting 
these  tariff  sheets  to:  (1)  Implement  a 
new  intermptible  park  and  loan  (PAL) 
service  imder  Rate  Schedule  PALS;  and, 
(2)  revise  certain  currently  effective 
tariff  sheets  to  incorporate  the  PAL 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regtdations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergera, 

Secretary. 

(FR  Doc.  01-14692  Filed  6-11-01;  8:45  am) 

BHJJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -436-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

June  6,  2001. 

Take  notice  that  on  May  3 1 ,  2001 , 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  >,  the  following  tariff  sheet 
to  become  effective  June  1,  2001: 

Thirty  Sixth  Revised  Sheet  No.  9 

National  states  that  tmder  Article  II, 
Section  2,  of  the  settlement,  it  is 
required  to  recalculate  the  maximum 
Intermptible  Gathering  (IG)  rate 
monthly  and  to  charge  that  rate  on  the 
first  day  of  the  following  month  if  the 
result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  II.  The 
recalculation  produced  an  IG  rate  of 
$0.60  per  dth.  In  addition.  Article  m. 
Section  1  states  that  any  overruns  of  the 
Firm  Gathering  service  provided  by 
National  shall  be  priced  at  the 
maximum  IG  rate. 

Any  person  desiring  to  be  hesird  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
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be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us.online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  htt://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14694  Filed  6-11-01;  8:45  airi] 

BtLUNQ  CODE  8717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-022] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation;  Notice  of  Negotiated  Rate 

June  6,  2001. 

Take  notice  that  on  Jtme  1,  2001, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Sixteenth  Revised 
Sheet  No.  7,  Second  Revised  Sheet  No. 
7B  and  Foiulh  Revised  Sheet  No.  7C. 
GTN  requests  that  these  tariff  sheets 
become  effective  June  1,  2001. 

GTN  states  that  these  sheets  are  being 
filed  to  reflect  the  implementation  of 
four  negotiated  rate  agreements.  GTN 
further  states  that  a  copy  of  this  filing 
has  been  served  on  GTTJ's  jurisdictional 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers,         _ 

Secretary. 

[FR  Doc.  01-14698  Filed  6-11-01;  8:45  am) 

MLUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPg6-20&-072] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 

June  6,  2001. 

Take  notice  that  on  Jime  1,  2001, 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
to  be  effective  June  1,  2001: 

Fifth  Revised  Sheet  No.  8G 
Original  Sheet  No.  8AN 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  revision  of  an 
existing  negotiated  rate  contract  and  the 
addition  a  new  negotiated  rate  contract. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator}'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  vdll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may^  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instmctions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14699  Filed  6-11-01;  8:45  am] 

BKIMO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatoiy 
Commiasion 


[Docket  No.  RT01-34-002] 

Souttiwest  Power  Pool,  Inc.;  Notice  of 
Filing 

June  6,  2001. 

Take  notice  that  on  May  25,  2001, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  the  compliance  filing 
required  by  the  Federal  Energy 
Regulatory  Commission's  March  28, 
2001  Order  in  the  proceeding  captioned 
above. 

Copies  of  this  filing  were  served  on  all 
parties  included  on  the  Commission's 
official  service  lists  established  in  this 
proceeding,  as  well  as  on  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procediu*  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  Jime  18, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  intemet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14757  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-444-O00] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing  and  Request  for  Waiver 

Iune6,  2001. 

Take  notice  that  on  June  1,  2001, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  Bling  a 
revised  accounting  of  Tennessee's  take- 
or-pay  transition  costs  and  a  request  for 
waiver  of  the  requirement  that 
Tennessee  restate  its  take-or-pay 
transition  surcharges. 

Tennessee  states  that  this  filing  of  the 
revised  accounting  is  in  compliance 
with  Article  XXV  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1.  Tennessee 
further  states  that  the  request  for  waiver 
is  based  on  the  fact  that  Tennessee  has 
not  incurred  any  significant  recoverable 
take-or-pay  costs  since  its  last  filing  on 
]i)ecember  1,  2000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  13,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Conunents,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-14686  Filed  6-11-01;  8:45  am] 

mUNQ  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docltet  No.  RP01 -445-000] 

Trunkline  LNG  Company;  Notice  of 
Compliance  Filing 

lune  6,  2001. 

Take  notice  that  on  June  1,  2001, 
Trunkline  LNG  Company  (Trunkline 
LNG)  tendered  for  filing  a  cost  and 
revenue  study. 

Tnmkline  LNG  states  that  the  purpose 
of  this  filing  is  to  comply  with  Ordering 
Paragraph  (D)  of  the  Commissibn's 
November  3, 1997  Order  Issuing 
Certificate,  Tnmkline  LNG  Co.,  81  FERC 
H  61,147  (1997),  as  clarified  by  the 
Commission's  February  27, 1998  Order 
Denying  Rehearing,  82  FERC  1 61.198 
(1998). 

Trunkline  LNG  states  that  copies  of 
this  filing  are  being  served  on  all 
customers,  the  parties  to  the  proceeding 
and  appropriate  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14687  Filed  6-11-01;  8:45  am] 

SUING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC01 -105-000] 

Upper  Peninsula  Power  Company, 
American  Transmission  Company, 
LLC;  Notice  of  Filing 

lune  6,  2001. 

Take  notice  that  on  May  25,  2001, 
Upper  Peninsula  Power  Company 
(UPPCO)  and  American  Transmission 
Company  LLC  (ATCLLC)  filed  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  (i)  UPPCO  will 
transfer  its  transmission  assets  to 
ATCLLC  in  exchange  for  member  Units, 
which  are  equity  interests  in  ATCLLC; 
(ii)  an  UPPCO  affiliate  will  receive  and 
hold  the  ATCLLC  Member  Units  and 
(iii)  Wisconsin  Public  Service 
Corporation  or  another  UPPCO  affiliate 
will  acquire  ownership  shares  in 
ATCLLC's  corporate  manager.  UPPCO 
also  requests  authorization  to  transfer 
certain  indemnification  and  hold 
harmless  obligations  to  ATCLLC 
pursuant  to  the  terms  of  the  settlement 
agreement  accepted  by  the  Commission 
on  May  8,  2001  in  Docket  Nos.  EROl- 
123-000,  eta7. 

UPPCO  and  ATCLLC  have  requested 
that  the  Commission  authorize  this 
application  no  later  than  June  25,  2001, 
so  that  they  may  close  on  the  facility 
transfer  on  June  29,  2001,  in  order  to 
prevent  partial  income  taxation  on 
UPPCO's  contribution  of  transmission 
assets  that  will  result  if  the  transaction 
were  to  close  more  than  90  days  after 
ATCLLC's  receipt  of  debt  financing, 
which  occurred  on  April  2,  2001. 

A  copy  has  been  served  on  the 
member  owners  of  ATCLLC, 
transmission-dependent  utilities  located 
within  UPPCO's  service  area,  Ameren 
Corporation,  Illinois  Power  Company, 
Commonwealth  Edison  Company,  the 
public  service  commissions  of  Michigan 
and  Wisconsin  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  18, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14709  Filed  6-11-01;  8:45  am] 

BOJJfJb  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-425-003] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Negotiated  Rate 

June  6,  2001. 

Take  notice  that  on  June  1,  2001, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  Jime  1,  2001: 

Third  Revised  Sheet  No.  1 
Sheet  No.  7 
Original  Sheet  No.  10 
Sheet  No.  11 

Williams  stated  that  the  purpose  of 
this  filing  is  to  reflect  the  new 
negotiated  rate/non-conforming  contract 
in  its  tariff  as  required  in  Section 
154.112fb)  of  the  Commission's 
regulations. 

Williams  states  that  copies  of  the 
revised  tariff  sheet  is  being  mailed  to 
Williams'  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14696  Filed  6-11-01;  8:45  am] 

BiUINO  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-435-000] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  6.  2001. 

Take  notice  that  on  May  31,  2001, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  certain 
revised  tariff  sheets  to  to  become 
effective  July  1,  2001. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  the  annual 
reconciliation  of  the  latest  GSR  cost 
recovery  period,  the  elimination  of  the 
Rate  Schedule  IT-1  base  rate  imit  cost, 
and  the  establishment  of  a  new 
reservation  charge  surcharge  applicable 
to  service  imder  Rate  Schedule  FT-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rule  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 


assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14695  Filed  6-11-01;  8:45  am) 

StLUNQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-1 099-003,  eta/.] 

Cisco  Power  LLC,  ef  a/.;  Electric  Rat* 
and  Corporate  Regulation  Filings 

June  6,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  aeco  Power  LLC 

[Docket  No.  EROl-1099-003) 

Take  notice  that  on  Jime  1.  2001, 
Cleco  Power  LLC  (Cleco  Power), 
tendered  for  filing  its  Notice  of 
Succession  pursuant  to  18  CFR  35.16, 
effective  December  31,  2000,  in  which  it 
adopted,  ratified,  and  made  its  own  in 
ever}'  respect  Rate  Schedule  18,  and 
supplements  thereto,  heretofore  filed 
with  the  Commission  by  Cleco  Utility 
Group  Inc.  (Cleco  Utility). 

Effective  December  31,  2000,  Cleco 
Utility  was  converted  from  a  corporate 
form  to  a  limited  liability  company 
form.  The  conversion  was  effectuated 
through  a  merger  with  an  entity  formed 
solely  for  purposes  of  the  conversion, 
namely  Cleco  Power,  with  Cleco  Power 
as  the  surviving  entity.  On  January  29, 
2001,  Cleco  Power  filed  a  Notice  of 
Succession  succeeding  to  most  tariffs, 
service  agreements  and  rate  schedules  of 
Cleco  Utihty.  On  February  14.  2001. 
Cleco  Power  filed  an  amendment  to  the 
Notice  of  Succession,  succeeding  to 
several  more  Cleco  Utility  rate 
schedules.  Rate  Schedule  18  was 
inadvertently  omitted  from  the  Notice  of 
Succession  and  the  amendment  to  the 
Notice  of  Succession,  therefore,  a 
second  Notice  of  Succession  was 
submitted  for  filing. 

Comment  date:  Jime  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Energy,  Inc. 

[Docket  No.  EROl-1470-001] 

Take  notice  that  on  June  1,  2001, 
Puget  Sound  Energy,  Inc.  (PSE)  tendered 
for  filing  a  redesignated  copy  of  the 
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2000-2001  Operating  Procedures 
attached  to  and  continuously  paginated 
with  the  Pacific  Northwest  Coordination 
Agreement  (PNCA).  PSE  states  that  the 
2000-2001  Operating  Procedures  relate 
to  service  under  the  PNCA. 

A  copy  of  the  filing  was  served  upon 
the  parties  to  the  PNCA. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Illinois  Power  Company 

(Docket  Nos.  EROl-1592-001,  ER01-159a- 
001  and  ER01-170&-0011 

Take  notice  that  on  June  1,  2001, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatiir, 
Illinois  65251-2200.  tendered  for  filing 
with  the  Commission  service  agreement 
designations  as  required  by  Order  No. 
614  and  the  Letter  Order  issued  on  May 
10,  2001  in  these  dockets. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wolverine  Power  Supply 
Cooperative,  Inc. 

(Docket  No.  EROl-1815-000] 

Take  notice  that  on  May  30,  2001, 
Wolverine  Power  Supply  Cooperative, 
Inc.  tendered  for  filing  a  Notice  of 
Withdrawal  of  its  application  to  change 
its  Rate  Schedule  FERC  No.  4— 
Wholesale  Service  to  Member 
Distribution  Cooperatives.  Wolverine 
also  requests  termination  of  this  docket. 
Wolverine  reserves  the  right  to  seek  a 
rate  change  at  a  later  time. 

Comment  date:  Jime  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ANP  Bellingham  Energy  Company, 
LLC  (successor  to  ANP  Bellingham 
Energy  Company);  ANP  Blackstone 
Energy  Company,  LLC  (successor  to 
ANP  Blackstone  Energy  Company) 

[Docket  No.  EROl-1967-001  and  EROl- 
1968-001] 

Take  notice  that  on  June  1,  2001.  ANP 
Bellingham  Energy  Company.  LLC  and 
ANP  Blackstone  Energy  Company,  LLC 
tendered  for  filing  an  Amended  Notice 
of  Succession  to  succeed  to  the  market- 
based  rate  tariff  of  ANP  Bellingham 
Energ}'  Company  and  ANP  Blackstone 
Energy  Company,  effective  April  24, 
2001. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Pool 

[Docket  No.  ER01-2193-000| 

Take  notice  that  on  June  1 ,  2001 ,  the 
New  England  Power  Pool  (NEPOOL) 


Participants  Committee  tendered  for 
filing  for  acceptance  materials  (1)  to 
permit  NEPOOL  to  expand  its 
membership  to  include  ANP  Funding  I, 
LLC,  Conservation  Services  Group,  Inc., 
Dominion  Nuclear  Marketing  III,  LLC, 
and  Northeast  Generation  Services 
Company  (together,  the  Applicants);  and 
(2)  to  terminate  the  membership  of  the 
New  York  Power  Authority  (NYPA). 
The  Participants  Committee  requests  an 
effective  date  of  Jime  1,  2001  for 
commencement  of  participation  in 
NEPOOL  by  Applicants  and  May  1, 
2001  for  the  termination  of  NYPA. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  date:  June  22.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Company 

(Docket  No.  EROl-2194-0001 

Take  notice  that  on  Jime  1 ,  2001 ,  New 
England  Power  Company  (NEP) 
tendered  for  filing  Second  Revised 
Service  Agreement  for  Firm  Local 
Generation  Delivery  Service  under 
NEP's  Open  Access  Transmission  Tariff, 
FERC  Electric  Tariff.  Second  Revised 
Volume  No.  9  between  NEP  and  ANP 
Bellingham  Energy  Company  (ANP). 

NEP  states  that  this  filing  has  been 
served  upon  ANP  and  regulators  in  the 
Commonwealth  of  Massachusetts. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Mid-Continent  Area  Power  Pool 

[Docket  No.  EROl-2 195-000] 

Take  notice  that  on  June  1 ,  2001 ,  the 
Mid-Continent  Area  Power  Pool 
(MAPP),  on  behalf  of  its  members  that 
are  subject  to  Commission  jurisdiction 
as  public  utilities  under  Section  201(e) 
of  the  Federal  Power  Act.  tendered  for 
filing  its  Inadvertent  Settlement  Tariff, 
which  obligates  the  control  eu«a 
operators  in  the  MAPP  RTC  region  to 
make  payments  and  receive 
compensation  for  inadvertent 
interchange. 

MAPP  has  served  copies  of  this  filing 
on  all  MAPP  members  as  well  as  the 
state  commissions  in  the  MAPP  region. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  EROl-2196-0001 

Take  notice  that  on  June  1,  2001 
Rochester  Gas  and  Electric  Corporation 


(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
University  of  Rochester  (Customer). 
This  Service  Agreement  specifies  that 
the  Customer  has  agreed  to  the  rates, 
terms  and  conditions  of  RG&E's  FERC 
Electric  Rate  Schedule,  Original  Volume 
3. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  1,  2001  for  the  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  Jime  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Montana  Power  Company 

(Docket  No.  EROl-2197-OOOl 

*  Take  notice  that  on  June  1,  2001,  The 
Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  C.F.R.§  35.13  an    . 
unexecuted  Network  Integration 
Transmission  Service  Agreement  with 
Luzenac  America,  Inc.  Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Luzenac  America,  Inc. 

Comment  date:  Jime  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arizona  Independent  Scheduling 
Administrator  Association 

[Docket  No.  EROl-2198-000] 

Take  notice  that  on  June  1.  2001,  the 
Arizona  Independent  Scheduling 
Administrator  Association  (Arizona 
ISA),  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  a 
revised  version  of  Original  Service 
Agreement  No.  2,  the  Agreement  By 
And  Among  Arizona  Independent 
Scheduling  Administrator  Association, 
Scheduling  Coordinators  And  Arizona 
Public  Service  Company  (Agreement). 

The  revisions  reformat  the  Agreement 
so  that  it  complies  with  the 
requirements  of  Order  No.  614,  and 
adds  a  signature  page  executed  by 
Pinnacle  West  Marketing  and  Trading. 
There  are  no  changes  to  the  substantive 
provisions  of  the  document.  The 
Arizona  ISA  requests  that  the 
Commission  make  the  revisions  to  the 
Agreement  effective  as  of  May  3,  2001. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company 

[Docket  No.  ERG  1-2 199-000] 

Take  notice  that  on  June  1 ,  2001 , 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (each 
doing  business  and  hereinafter 
collectively  referred  to  as  GPU  Energy) 
tendered  for  filing  two  amendments  to 
the  Restated  Composite  Power  Pooling 
Agreement  among  the  GPU  Energy 
companies  (Restated  Agreement).  The 
two  amendments  consist  of  revised 
Schedule  1.04  (First  Revised  Sheets 
Nos.  22-25)  and  revised  Schedule  2.05 
(First  Revised  Sheet  No.  31)  of  the 
Restated  Agreement. 

The  Restated  Agreement  governs  the 
integrated  operation  of  the  three  GPU 
Energy  companies.  It  is  on  file  with  the 
Commission  as  Jersey  Central  Power  & 
Light  Company,  Rate  Schedule  No.  72, 
Metropolitan  Edison  Company,  Rate 
Schedule  No.  74  and  Pennsylvania 
Electric  Company,  Rate  Schedule  No. 
111. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  &  Light  Co. 

[Docket  No.  EROl-2200-000] 

Take  notice  that  on  June  1.  2001, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  under  its  FERC  Electric 
Tariff,  First  Revised  Volume  No.  4, 
which  is  KCPL's  Market-Based  Rate 
Tariff.  This  Service  Agreement  provides 
for  the  long-term  sale  of  capacity  and 
energy  to  the  City  Utilities  of 
Springfield,  Missouri. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc.,  On  behalf  of 
the  Entergy  Operating  Companies: 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc. 

(Docket  No.  EROl-2201-000] 

Take  notice  that  on  June  1 ,  2001, 
Entergy  Services,  Inc.,  on  behalf  of  the 
Entergy  Operating  Companies,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively  Entergy), 
tendered  for  filing  revisions  to  its 
standard  Generator  Imbalance 
Agreement.  Entergy  requests  an  effective 
date  of  August  1 ,  2001  for  the  proposed 
revisions. 


Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  EROl-2202-000] 

Take  notice  that  on  June  1,  2001, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  GEN-SYS  Energy  under 
its  Market-Based  Rate  Tariff,  FERC 
Electric  Tariff  Volume  No.  10. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  University  Park  Energy,  LLC 

(Docket  No.  EROl-2203-OOOl 

Take  notice  that  on  June  1 ,  2001 , 
University  Park  Energy,  LLC  (University 
Park)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  service  agreement  with 
Constellation  Power  Source,  Inc. 
(Constellation).  The  agreement  is  an 
umbrella  agreement  which  allows 
Constellation  to  take  service  under 
University  Park's  FERC  Electric  Tariff, 
Original  Volume  No.  1.  University  Park 
respectfully  requests  an  effective  date  of 
May  1,2001. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wolf  Hills  Energy,  LLC 

[Docket  No.  EROl-2204-OOO] 

Take  notice  that  on  June  1.  2001,  Wolf 
Hills  Energy,  LLC  (Wolf  Hills)  tendered 
for  filing  an  executed  service  agreement 
with  Constellation  Power  Source,  Inc. 
(Constellation).  The  agreement  is  an 
umbrella  agreement  which  allows 
Constellation  to  take  service  under  Wolf 
Hills'  FERC  Electric  Tariff,  Original 
Volume  No.  1. 

Wolf  Hills  respectfully  requests  an 
effective  date  of  May  1,  2001. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  &  Light  Company; 
Tampa  Electric  Company 

[Docket  No.  EROl-2205-OOOj 

Take  notice  that  on  June  1,  2001, 
Florida  Power  &  Light  Company  and 
Tampa  Electric  Company  tendered  for 
filing  a  Request  for  Approval  of 
Transmission  Pricing  Plan.  This 
Transmission  Pricing  Plan  will  help 
facilitate  the  divestiture  of  Florida 
Power  &  Light  Company  and  Tampa 
Electric  Company's  transmission 
facilities  to  GridFlorida  LLC,  the 
Regional  Transmission  Organization  for 
Peninsular  Florida. 


Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonwealth  Edison  Company 

(Docket  No.  EROl-2206-000] 

Take  notice  that  on  June  1,  2001 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  (NSA)  and  a 
Network  Operating  Agreement  (NOA) 
between  ComEd  and  Dynegy  Energy 
Services,  Inc.  (Dynegy).  These 
agreements  govern  ComEd's  provision 
of  network  service  to  serve  retail  load 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
May  5,  2001,  and  therefore,  seeks  waiver 
of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  on 
Dynegy. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Mid-Continent  Area  Power  Pool 

[Docket  No.  EROl-2207-000] 

Take  notice  that  on  June  1,  2001,  the 
Mid-Continent  Area  Power  Pool 
(MAPP).  on  behalf  of  its  public  utility 
members,  tendered  for  filing 
amendments  to  Schedule  F,  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1 ,  that  reflect  the  adoption  of  the  North 
American  Electric  Reliability  Council 
transmission  loading  relief  procedures 
in  place  of  the  MAPP  line  loading  relief 
procedures. 

Copies  of  this  filing  have  been  served 
on  all  MAPP  members  as  well  as  the 
affected  state  commissions  in  the  MAPP 
region. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duquesne  Light  Company 

[Docket  No.  EROl-2208-000] 

Take  notice  that  on  June  1,  2001  with 
Exelon  Generation  Company,  LLC  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Exelon  Generation  Company,  LLC  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  September  1 ,  2001 
for  the  Service  Agreement. 

Comment  date:  June  22.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Duquesne  Light  Company 

[Docket  No.  EROl-2209-0001 

Take  notice  that  on  June  1,  2001,- 
Duquesne  Light  Company  (DLC) 
tendered  for  filing  a  Service  Agreement 
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dated  May  31,  2001  with  Exelon 
Generation  Company,  LLC  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
Exelon  Generation  Company,  LLC  as  a 
customer  under  the  Tariff. 

DLC  requests  an  effective  date  of 
September  1,  2001  for  the  Service 
Agreement. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  IDACORP  Energy  Solutions,  LP 

[Docket  No.  ERO 1-2 2 10-000) 

Take  notice  that  on  Jvme  1 ,  2001, 
IDACORF  Energy  Solutions,  LP  (lES) 
tendered  for  filing  a  letter  approving  its 
membership  to  the  Western  Systems 
Power  Pool  (WSPP).  lES  requests  that 
the  Commission  allow  its  membership 
in  the  WSPP  to  become  effective  on  June 
2.  2001. 

lES  states  that  a  copy  of  this  filing  has 
been  provided  to  the  WSPP  Executive 
Committee,  the  Idaho  Public  Utilities 
Commission,  Michael  E.  Small,  Esq., 
and  the  members  of  the  WSPP. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Illinois  Power  Company 

IDocket  No.  EROl-221 1-000) 

Take  notice  that  on  June  1,  2001, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  65251-2200,  tendered  for  filing 
service  agreements  entered  into 
pursuant  to  Illinois  Power's  Open 
Access  Transmission  Tariff  with  The 
Legacy  Energy  Group,  LLC;  Central 
Illinois  Light  Company;  Calpine  Energy 
Services,  L.P.;  and  Wabash  Valley 
Power  Association,  Inc. 

Illinois  Power  requests  an  effective 
date  of  June  1,  2001  for  each  of  the 
agreements  and  states  that  a  copy  of  the 
filing  has  l>een  sent  to  each  such 
customer. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PJM  Interconnection,  L.L.C. 

[Docket  No.  EROl-221 2-000) 

Take  notice  that  on  Jime  1,  2001,  PJM 
Interconnection,  L.L.C.  (PJM),  tendered 
for  filing  (i)  an  executed  agreement  for 
firm  point-to-point  transmission  service 
with  Axia  Energy,  LP  (Axia);  (ii)  an 
executed  agreement  for  non-firm  point- 
to-point  transmission  service  with  Axia; 
(iii)  an  executed  agreement  for  firm 
point-to-point  transmission  service  with 
BP  Energy  Company  (BP);  (iv)  an 
executed  agreement  for  non-firm  point- 
to-point  transmission  service  with  BP; 


(v)  an  executed  agreement  for  firm 
point-to-point  transmission  service  with 
PECO  Energy  Power  Team  (PECO);  (vi) 
three  service  agreements  for  network 
integration  transmission  service  for 
Allegheny  Energy  Supply  Company, 
L.L.C.  (Allegheny);  and  (vii)  three 
service  agreements  for  network 
integration  transmission  service  for 
Conectiv  Energy  Supply,  Inc.  (Conectiv). 

Copies  of  this  filing  were  served  upon 
Alle^eny,  Axia,  BP,  Conectiv,  PECO 
and  the  state  conunissions  within  the 
PJM  control  area. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  EROl-221 3-000] 

Take  notice  that  on  June  1,  2001, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  tendered  for  filing  Service 
Agreement  Nos.  124  through  126  to  add 
tluee  (3)  new  Customers  to  the  Market 
Rate  Tariff  under  which  Allegheny 
Energy  Supply  offers  generation 
services.  Allegheny  Energy  Supply 
proposes  to  make  service  available  as  of 
June  1,  2001  to  Borough  of  Hooversville, 
Berlin  Borough  and  Borough  of 
Smethport.  " 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Conunission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  Jime  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Entergy  Services,  Inc.,  On  behalf  of 
the  Entergy  Operating  Companies: 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc. 

[Docket  No.  EROl-2214-0001 

Take  notice  that  on  Jime  1,  2001, 
Entergy  Services,  Inc.,  on  behalf  of  the 
Entergy  Operating  Companies,  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively  Entergy), 
tendered  for  filing  proposed  revisions  to 
its  pro  forma  Open  Access  Transmission 
Tariff  relating  to  ancillary  services 
schedules  3-6. 


Entergy  requests  an  effective  date  of 
August  1,  2001  for  the  proposed 
revisions. 

Comment  date:  June  22,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Curtis  Palmer  Hydroelectric 
Company,  LJ*. 

[Docket  No.  EGOl-220-OOOl 

Take  notice  that  on  May  31,  2001, 
Curtis  Palmer  Hydroelectric  Company, 
L.P.,  with  its  principal  place  of  business 
at  15  Pine  Street,  Corinth,  New  York 
12822,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  Curtis 
Palmer  Hydroelectric  Company,  L.P.  is 
a  New  York  limited  partnership  that 
owns  a  hydroelectric  generation  facility 
near  Corinth,  New  York. 

Comment  date:  June  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

■  29.  Nordic  Energy  Barge  #1,  L.L.C., 
Nordic  Energy  Barge  #2,  L.L.C. 

[Docket  No.  EG01-221-O00] 

Take  notice  that  on  May  30,  2001, 
Nordic  Energy  Barge  #1,  L.L.C.  and 
Nordic  Energy  Barge  #2,  L.L.C. 
(collectively,  Nordic  Energy  Barge 
LLCs),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Each  of  the  Nordic  Energy  Barge  LLCs 
will  be  engaged  either  directly  or 
indirectly  and  exclusively  in  the 
business  of  owning  and  operating 
electric  generation  facilities. 
Specifically,  each  of  the  Nordic  Energy 
Barge  LLCs  plans  to  own  an  electric 
generating  unit  to  be  sited  in 
Washington  or  Oregon  on  the  Columbia 
River,  in  the  vicinity  of  Longview, 
Washington. 

Comment  date:  June  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

30.  CPV  Pierce,  Ltd. 

[Docket  No.  EGOl-222-OOOl 

Take  notice  that  on  May  25,  2001, 
CPV  Pierce,  Ltd.  (Applicant),  c/o 
Competitive  Power  Ventures.  Inc., 
Silver  Spring  Metro  Plaza  I,  8401 
Colesville  Road,  Suite  504,  Silver 
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'    Spring,  MD  20910,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status  pursuant  to  Part  365  of 
the  Commission's  regulations  and 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

Applicant,  a  Florida  limited 
partnership,  is  a  special  purpose  entity 
established  to  develop,  construct,  own 
and  operate  a  nominally  rated  250  MW 
natural  gas  fired  combined  cycle 
generating  facility  (Facility)  to  be 
located  in  Mulberry,  Polk  County, 
Florida.  The  Facility  will  consist  of  one 
(1)  F  class  combustion  turbine,  one  (1) 
heat  recovery  steam  generator  and  a 
single  steam  turbine.  The  Facility  as 
currently  configured  will  include 
certain  transmission  interconnection 
facilities  necessary  to  effect  the  sale  of 
electric  energy  at  wholesale  and 
interconnect  the  Facility  to  the 
transmission  grid.  All  of  the  electricity 
generated  by  the  Facility  will  be  sold 
exclusively  at  wholesale. 

Comment  date:  June  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

31.  CPN  Pleasant  Hill  Operating,  LLC 

(Docket  No.  EGOl-223-OOOl 

Take  notice  that  on  May  25,  2001, 
CPN  Pleasant  Hill  Operating,  LLC  (CPN 
Operating),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  pari  365  of 
the  Commission's  regulations. 

CPN  Operating,  a  Delaware  limited 
liability  company,  proposes  to  lease  a 
fifty-percent  leasehold  interest  in  and 
market  at  wholesale  the  output  of  an 
approximately  600-MW  natural  gas-fired 
combined-cycle  generating  facility  being 
constructed  near  Pleasant  Hill,  Cass 
County,  Missouri. 

Comment  date:  June  27,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14756  Filed  6-11-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ES01-35-000,  et  al.] 

Old  Dominion  Electric  Cooperative,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rllngs 

June  5,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Old  Dominion  Electric  Cooperative 

[Docket  No.  ESOl-35-OOO] 

Take  notice  that  on  May  31,  2001,  Old 
Dominion  Electric  Cooperative  (Old 
Dominion)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
guarantee  long-term  obligations  in  an 
amount  not  exceeding  an  aggregate  of 
$100  million. 

Old  Dominion  also  requests  a  waiver 
of  the  Commission's  negotiated 
placement  and  competitive  bidding 
requirements  at  18  CFR  34.2. 

Comment  date;  June  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Old  Dominion  Electric  Cooperative 

[Docket  No.  ESOl-36-OOO] 

Take  notice  that  on  May  31,  2001,  Old 
Dominion  Electric  Cooperative  (Old 
Dominion)  submitted  an  application 
piu-suant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
guarantee  long-term  obligations  in  an 
amount  not  exceeding  an  aggregate  of 
$700  million. 


Old  Dominion  also  requests  a  waiver 
of  the  Commission's  negotiated 
placement  and  competitive  bidding 
requirements  at  18  CFR  34.2. 

Comment  date:  June  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Kentucky  Utilities  Company 

[Docket  No.  ER01-1098-001] 

Take  notice  that  on  May  31,  2001, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing,  in  compliance  with 
delegated  Order  dated  February  27, 
2001,  service  agreement  designations  of 
its  wholesale  requiremeqts  customers. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pilot  Power  Group,  Inc. 

[Docket  No.  EROl-1699-002] 

Take  notice  that  on  May  31,  2001, 
Pilot  Power  Group,  Inc.  tendered  for 
filing  an  amendment  to  its  May  10,  2001 
submission  by  filing  with  the 
Commission  the  Rate  Schedule 
applicable  to  its  end-use  customers, 
containing  the  designations  requested 
by  the  Commission. 

On  March  28,  2001,  Pilot  Power 
Group,  Inc.  (Pilot)  filed  a  Rate  Schedule 
for  piuchases  and  sales  of  electricity  at 
market-based  rates  together  with  a  Rate 
Schedule  to  resell  electricity  at  market- 
based  rates  on  behalf  of  retail  end-use 
customers  of  Pilot.  By  letter  order  dated 
April  30,  2001,  the  Commission  granted 
Pilot's  petition,  and  ordered  Pilot  to  re- 
file  with  the  Commission  its  Rate 
Schedule  with  the  proper  designations, 
within  30  days  of  the  order.  On  May  10, 
2001,  Pilot  re-filed  its  Rate  Schedule, 
amended  to  include  the  proper 
designations. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Santa  Rosa  Energy  LLC 

[Docket  No.  EROl-1 714-001] 

Take  notice  that  on  May  31,  2001, 
Santa  Rosa  Energy  LLC  (Santa  Rosa) 
tendered  for  filing:  (1)  Corrected 
designations  to  its  application  for 
market-based  rates,  waivers,  and  blanket 
approvals  under  various  regulations  of 
the  Commission;  and  (2)  request  for 
waiver  of  the  120-day  advance  notice 
and  filing  requirement.  Santa  Rosa 
proposes  that  its  Electric  Tariff  No.  1 
become  effective  upon  commencement 
of  service  of  its  cogeneration  facility  at 
the  Santa  Rosa  Energy  Center  (the 
Facility),  a  255  MW  generation  project 
currently  being  developed  by  Santa 
Rosa  in  Pace,  Florida.  The  Facility  is 
expected  to  be  commercially  operable 
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by  approximately  the  second  quarter  of 
2002. 

Santa  Rosa  intends  to  sell  energy, 
capacity,  and  certain  ancillary  services 
from  the  Facility  in  the  wholesale  power 
market  at  market-based  rates,  and  on 
such  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER01.-1 735-001 1 

Take  notice  that  on  May  31.  2001. 
Rochester  Gas  and  Electric  Corporation, 
tendered  for  filing  in  compliance  with 
the  order  issued  on  April  30.  2001  in 
this  proceeding.  This  filing  makes 
certain  modifications  to  RG&E's  Market 
Based  Power  Sales  Tariff,  FERC  Electric 
Tariff  Original  Volume  No.  3,  to  comply 
with  Order  No.  614,  FERC  Stats.  &  Regs. 
1  31,096  (2000). 

Comment  date:  Jime  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Carolina  Power  &  Light  Company 

(Docket  No.  EROl-1853-OOll 

Take  notice  that  on  May  31,  2001, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  revised 
Appendix  K  (Monthly  Facility  Fee)  to 
the  executed  Facility  Interconnection 
and  Operating  Agreement  with 
Lumberton  Power,  LLC  (Lumberton). 
CP&L  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  revised  Appendix  K  to 
become  effective  on  April  24,  2001. 

Copies  of  the  filing  were  served  upon 
Lumberton  and  the  North  Carolina 
Public  Utilities  Commission. 

Comment  date:  Jime  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Carolina  Power  &  Light  Company 

(Docket  No.  EROl-1859-OOlI 

Take  notice  that  on  May  31.  2001. 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  revised 
Appendix  K  (Monthly  Facility  Fee)  to 
the  executed  Facility  Interconnection 
and  Operating  Agreement  with 
Elizabethtown  Power,  LLC 
(Elizabethtown).  CP&L  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the  revised 
Appendix  K  to  become  effective  on 
April  24.  2001. 

Copies  of  the  filing  were  served  upon 
Elizabethtown  and  the  North  Carolina 
Public  Utihties  Commission. 


Comment  date:  June  21.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Company  Services,  Inc. 

[Docket  No.  ER01-2165-OO0] 

Take  notice  that  on  May  30,  2001, 
Southern  Company  Services,  Inc.,  as 
agent  for  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies) 
tendered  for  filing  the  Generator 
Balancing  Service  Agreement  by  and 
between  Exelon  Generation  Company 
LLC  (Exelon)  and  Southern  Companies 
(the  Service  Agreement)  under  Southern 
Companies'  Generator  Balancing  Service 
Tariff  (FERC  Electric  Tariff,  First 
Revised  Volume  No.  9). 

The  Service  Agreement  supplies 
Exelon  with  imscheduled  capacity  and 
energy  in  connection  with  sales  from 
Tenaska  Georgia  Partners,  L.P."s  electric 
generating  facility  as  a  replacement  for 
imintentional  differences  between  the 
facility's  actual  metered  generation  and 
its  scheduled  generation.  The  Service 
Agreement  (No.  5)  is  dated  as  of  May  1, 
2001 ,  and  shall  terminate  upon  twelve 
months  prior  written  notice  of  either 
party. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  Company  Services,  Inc. 

(Docket  No.  ER01-216&-000J 

Take  notice  that  on  May  30,  2001, 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Interconnection  Agreement  between 
Georgia  Power  and  Duke  Energy 
Murray,  LLC  (DENA  Murray)  (the 
Agreement),  as  a  service  agreement 
under  Southern  Operating  Companies' 
Open  Access  Transmission  Tariff  (FERC 
Electric  Tariff,  Fourth  Revised  Volume 
No.  5)  and  is  designated  as  Service 
Agreement  No.  377.  The  Agreement 
provides  the  general  terms  and 
conditions  for  the  interconnection  and 
parallel  operation  of  DENA  Murray's 
electric  generating  facility  located  near 
Chatsworth,  Miuray  County,  Georgia. 

The  Agreement  terminates  forty  (40) 
years  from  the  effective  date  unless 
terminated  earlier  by  mutual  written 
agreement. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Western  Systems  Coordinating 
Council 

(Docket  No.  EROl-2167-000] 

Take  notice  that  on  May  30,  2001,  the  . 
Western  Systems  Coordinating  Council 
(WSCC)  tendered  for  filing  with  the 
Commission  an  amendment  to  the 
Reliability  Criteria  Agreement  under  the 
WSCC's  Reliability  Management 
System.  The  amendment  (a)  modifies 
the  time  period  under  the  Operating 
Transfer  Capability  to  twenty  minutes 
(for  stability  limited  paths),  and  (b) 
permits  the  Reliability  Compliance 
Committee  to  request  additional 
information  as  part  of  its  review  of 
initial  determinations  of 
noncompliance. 

The  WSCC  requests  that  the 
Commission  make  such  amendment 
effective  June  1,  2001. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Alcoa  Power  Generating  Inc. 

(Docket  No.  ERO 1-2 168-000) 

Take  notice  that  on  May  30,  2001, 
Alcoa  Power  Generating  Inc.  (APGI) 
tendered  for  filing  a  service  agreement 
between  Southern  Indiana  Gas  and 
Electric  Company  (Southern  Indiana) 
and  APGI  under  APGIs  Market  Rate 
Tariff.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  July  13, 1999,  in 
Docket  No.  ER99-2932-000. 

The  service  agreement  with  Southern 
Indiana  is  proposed  to  be  effective  May 
1,  2001. 

Comment  date:  Jime  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Exelon  Generation  Company,  LLC 

(Docket  No.  ERO  1-2 169-000] 

Take  notice  that  on  May  30,  2001. 
Exelon  Generation  Company,  LLC 
(Exelon  Generation)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
a  service  agreement  for  wholesale  power 
sales  transactions  between  Exelon 
Generation  and  GEN-SYS  Energy  under 
Exelon  Generation's  wholesale  power 
sales  tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  1. 

Comment  date:  June  20,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Consumers  Energy  Company 

(Docket  No.  EROl-2170-OOOj 

Take  notice  that  on  May  30,  2001, 
Consumers  Energy  Company 
(Consumers)  tendered  for  filing  a 
Service  Agreement  with  Dynegy  Power 
Marketing,  Inc.,  (Customer)  under 
Consumers  FERC  Electric  Tariff  No.  9 
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for  Market  Based  Sales.  Consumers 
requested  that  the  Agreement  be 
allowed  to  become  effective  May  15, 
2001. 

Copies  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Edison  Company 

[Docket  No.  EROl-21 71-000] 

Take  notice  that  on  May  30,  2001, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  three  Non- 
Firm  Transmission  Service  Agreements 
with  EnergyUSA-TPC  Corp.  (TPC), 
Ameren  Energy,  Inc.  (AME)  and  Conoco 
Gas  &  Power  Marketing,  a  Division  of 
Conoco,  Inc.  (CONC)  and  three  Short- 
Term  Firm  Transmission  Service 
Agreements  with  TPC,  AME  and  CONC 
imder  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 
ComEd  also  submitted  for  filing  an 
updated  Index  of  Customers  reflecting 
the  name  change  for  current  customer 
Southern  Company  Energy  Marketing 
renamed  Mirant  Americas  Energy 
Marketing  (MAEM). 

ComEd  requests  an  effective  date  of 
May  1,  2001  for  the  service  agreements 
and  accordingly  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  on  TPC, 
AME,  CONC  and  MAEM. 

Comment  date:  Jiuie  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  Company  Services,  Inc. 

[Docket  No.  EROl-21 72-000] 

Take  notice  that  on  May  30,  2001, 
Southern  Company  Services.  Inc.,  as 
agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (Southern  Companies) 
tendered  for  filing  the  Generator 
Balancing  Service  Agreement  by  and 
between  Coral  Power  Company  LLC 
(Coral  Power)  and  Southern  Companies 
(the  Service  Agreement)  imder  Southern 
Companies'  Generator  Balancing  Service 
Tariff  (FERC  Electric  Tariff,  First 
Revised  Volume  No.  9). 

The  Service  Agreement  suppUes  Coral 
Power  with  imscheduled  capacity  and 
energy  in  connection  with  sales  from 
Mobile  Energy.  LLC's  electric  generating 
facility  as  a  replacement  for 
unintentional  differences  between  the 
facility's  actual  metered  generation  and 
its  scheduled  generation.  The  Service 
Agreement  (No.  6)  is  dated  as  of  May  1, 
2001,  and  shall  terminate  upon  twelve 


months  prior  written  notice  of  either 
party. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Company  Services,  Inc. 

(Docket  No.  EROl-21 73-000] 

Take  notice  that  on  May  30,  2001 , 
Southern  Company  Services,  Inc.,  as 
agent  for  Georgia  Power  Company 
(Georgia  Power),  tendered  for  filing  the 
Interconnection  Agreement  between 
Georgia  Power  and  Duke  Energy 
Sandersville,  LLC  (DENA  Sandersville) 
(the  Agreement),  as  a  service  agreement 
imder  Southern  Operating  Companies' 
Open  Access  Transmission  Tariff  (FERC 
Electric  Tariff,  Fourth  Revised  Volume 
No.  5)  and  is  designated  as  Service 
Agreement  No.  379. 

The  Agreement  provides  the  general 
terms  and  conditions  for  the 
interconnection  and  parallel  operation 
of  DENA  Sandersville's  electric 
generating  facility  located  near 
Sandersville,  Washington  County, 
Georgia.  The  Agreement  terminates  forty 
(40)  years  from  the  effective  date  unless 
terminated  earlier  by  mutual  written 
agreement. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ameren  Services  Company 

(Docket  No.  EROl-21 74-000) 

Take  notice  that  on  May  30,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 
for  Firm  Point-to-Point  Transmission 
Service  and  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Otter  Tail  Power  Company. 

ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  service  to  Otter  Tail  Power 
Company  pursuant  to  Ameren's  Open 
Access  Transmission  Tariff. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Ameren  Services  Company 

(Docket  No.  EROl-2175-OOOj 

Take  notice  that  on  May  30,  2001, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Services  between  ASC  and  Ameren 
Energy  Marketing  Company  (customer). 

ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  customer 
pursuant  to  Ameren's  Open  Access 
Transmission  Tariff. 

Comment  date:  June  20.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  EnergyUSA-TPC  Carp, 

(Docket  No.  EROl-21 76-000) 

Take  notice  that  on  May  31.  2001. 
EnergyUSA-TPC  Corp.  (TPC),  an 
indirect  wholly  owned  subsidiary  of 
NiSource,  Inc.,  tendered  for  filing  a 
Service  Agreement  and  its  FERC  Electric 
Rate  Schedule  2  (Service  Agreement). 
TPC  seeks  an  effective  date  of  July  30, 
2001,  for  the  tariff  sheets  submitted  with 
this  filing. 

TPC  states  that  pursuant  to  the 
Service  Agreement,  it  will  be  authorized 
to  sell  electric  energy,  from  time  to  time, 
to  its  public  utility  affiliate,  Northern 
Indiana  Public  Service  Company 
(NIPSCO).  The  rate  applicable  to  any 
such  sales  will  be  capped  at  the 
published  Into-Cinergy  price  for  the 
applicable  time  period.  The  Into- 
Cinergy  rate  will  act  as  a  guarantee 
against  potential  affiliate  concerns. 
Under  the  terms  of  the  proposed  Service 
Agreement,  neither  TPC  nor  NIPSCO 
shall  be  required  to  undertake  any  sales 
or  purchases  of  electric  energy. 

Comment  date;  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  EROl-21 7 7-O00] 

Take  notice  that  on  May  31.  2001. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  tendered  for  filing  an  executed 
Transaction  Agreement  with  the  City  of 
Orangeburg,  South  Carolina  under 
SCE&G's  Negotiated  Market  Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
May  1 .  2001 ,  the  date  service 
commenced.  Copies  of  this  filing  were 
served  upon  CEPC  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  EROl-21 78-000) 

Take  notice  that  on  May  31,  2001 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and 
Energetix,  Inc.  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  RG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  3. 

RG&E  requests  waiver  of  the 
Conunission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  1,  2001  for  the  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 
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Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  EROl-2 179-0001 

Take  notice  that  on  May  31,  2001 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Monroe 
County  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  RG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  3. 
RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  1,  2001  for  the  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 
Comment  date;  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  EROl-2 180-0001 

Take  notice  that  on  May  31,  2001 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  TXU 
Energy  Services  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  3. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  1,  2001  for  the  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Conunission  and  on  the  Customer. 
Comment  date:  Jime  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-2181-0001 

Take  notice  that  on  May  31,  2001,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
executed  Firm  and  Non-Firm 
Transmission  Service  Agreements  for 
Calpine  Energy  Services,  L.P.  Firm  and 
Non-Firm  Transmission  Service 
Agreements  for  Exelon  Generation 
Company.  LLC,  an  ERCOTT  Regional 
Transmission  Service  Agreement  for 
NRG  Power  Marketing,  Inc.,  and  Long- 
Term  Firm  Point  to  Point  Transmission 
Service  Agreement  Specifications  for 
AEPSC's  Merchant  Organization  Power 
Marketing  and  Trading  Division  and 


Consumers  Energy  Company.  All  of 
these  agreements  are  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Second  Revised  Volume  No.  6.  AEPSC 
requests  waiver  of  notice  to  permit  the 
Service  Agreements  to  be  made  effective 
for  service  on  and  after  May  1,  2001. 

AEPSC.  also  requests  immediate 
termination  of  fiiin  and  non-firm  service 
agreements  executed  October  1, 1998 
and  January  1,  1997,  by  Michigan 
Electric  Coordinated  Systems  (MEGS) 
under  AEP  Companies'  FERC  Electric 
Tariff  Original  Volume  No.  4.  MEGS 
requested  the  termination  of  the  service 
agreements  while  announcing  the 
termination,  effective  March  31,  2001,  of 
the  joint  electric  power  purchases  and 
sales  function  that  MEGS  was 
conducting  for  Consumers  Energy 
Company  and  The  Detroit  Edison 
Company. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas,     . 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-21 82-000) 

Take  notice  that  on  May  31,  2001,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
a  blanket  service  with  Tex-La  Electric 
Cooperative  of  Texas,  Inc.  (Tex-La)  by 
the  AEP  Companies  under  their  Power 
Sales  Tariffs  (Power  Sales  Tariffs).  The 
Power  Sales  Tariffs  were  accepted  for 
filing  effective  October  10,  1997  and  has 
been  designated  AEP  Operating 
Companies'  FERC  Electric  Tariff 
Original  Volxune  No.  5  (Wholesale  Tariff 
of  the  AEP  Operating  Companies)  and 
FERC  Electric  Tariff  Original  Volume 
No.  8,  Effective  January  8, 1998  in 
Docket  ER98-542-000  (Market-Based 
Rate  Power  Sales  Tariff  of  the  CSW 
Operating  Companies). 

AEPSC  respectfully  requests  waiver  of 
notice  to  permit  this  service  agreement 
to  be  made  effective  on  or  prior  to  April 
23, 2001. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROl-2 183-000) 

Take  notice  that  on  May  31,  2001, 
Central  Vermont  PubUc  Service 
Corporation,  tendered  for  filing  the 
Actual  2000  Cost  Report  required  under 
Paragraph  Q-1  on  Original  Sheet  No.  18 
of  the  Rate  Schedule  FERC  No.  135  (RS- 
2  Rate  Schedule)  imder  winch  Central 
Vermont  Public  Service  Corporation 
(Company)  sells  electric  power  to 
Connecticut  Valley  Electric  Company 
Inc.  (Customer).  The  Actual  2000  Cost 
Report  supports  a  refund  to  the 
Customer  in  the  amount  of  $879,079, 
including  interest,  as  provided  by  t  RS- 
2  Rate  Schedule. 

The  Actual  2000  Cost  Report  reflects 
changes  to  the  RS-2  Rate  Schedule 
which  were  approved  by  the 
Commission's  June  6, 1989  order  in 
Docket  No.  ER88-456-000. 

Copies  of  the  filing  were  served  upon 
the  Customer,  the  New  Hampshire 
Public  Utilities  Commission,  and  the 
Vermont  Public  Service  Board. 

Comment  date:  Jime  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Qeco  Power  LLC 

[Docket  No.  EROl-2184-OOOl 

Take  notice  that  on  May  31,  2001. 
Cleco  Power  LLC  (Cleco)  tendered  for 
filing  a  Service  Agreement  for  Sale  of 
Power  and  Energy  with  the  City  of 
Ruston,  Louisiana  as  a  long-term  service 
agreement  imder  Cleco's  market  based 
rates  tariff. 

The  Service  Agreement  is  designated 
as  Cleco  Power  LLC  Service  Agreement 
No.  25  to  FERC  Electric  Tariff,  Original 
Volimie  No.  2. 

Comment  date:  Jxme  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Tampa  Electric  Company 

[Docket  No.  EROl-2 18 5-000) 

Take  notice  that  on  May  31,  2001, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Short- 
Form  Market-Based  Wholesale  Power 
Sales  Tariff  (Short-Form  Tariff).  The 
Short-Form  Tariff  will  not  replace 
Tampa  Electric's  existing  market-based 
sales  tariff,  which  will  continue  in  effect 
for  existing  service  agreements 
thereimder. 

Tampa  Electric  requests  that  the 
Short-Form  Tariff  be  made  effective  on 
Jime  1,  2001,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  the  customers  under  Tampa 
Electric's  existing  market-based  sales 
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tariff  and  the  Florida  Public  Service 
Commission. 

Comment  date:  Jime  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Hunlock  Creek  Energy  Ventures 

[Docket  No.  EROl-2186-0001 

Take  notice  that  on  May  31,  2001, 
Hunlock  Creek  Energy  Ventures  (Energy 
Ventives)  tendered  for  filing  a  Service 
Agreement  for  wholesale  power  sales 
transactions  under  Energy  Ventures' 
FERC  Electric  Tariff  Original  Volume 
No.  1,  among  Energy  Ventures,  UGl 
Hunlock  Development  Company, 
Allegheny  Energy  Supply  Hunlock 
Creek,  LLC,  UGI  Development 
Company,  and  Allegheny  Energy 
Supply  Company. 

Energy  Ventures  requests  an  effective 
date  of  June  1,  2001  for  the  Service 
Agreement. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Commonwealth  Edison  Company, 
Inc. 

(Docket  EROl-2187-000] 

Take  notice  that  on  May  31,  2001, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  Service 
Agreement  for  Network  Integration 
Transmission  Service  (NSA)  and  a 
Network  Operating  Agreement  (NOA) 
between  ComEd  and  Peoples  Energy 
Services  Corporation  (Peoples).  These 
agreements  govern  ComEd's  provision 
of  network  service  to  serve  retail  load 
under  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
June  1,  2001  for  the  NSA  and  NOA. 

Copies  of  this  filing  were  served  on 
Peoples. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Illinois  Power  Company 

(Docket  No.  EROl-2188-0001 

Take  notice  that  on  May  31,  2001, 
Illinois  Power  Company  (Illinois 
Power),  tendered  for  filing  a  Second 
Revised  Service  Agreement  for  Network 
Integration  Transmission  Service 
entered  into  with  The  Cinciimati  Gas  & 
Electric  Company,  PSI  Energy,  Inc.  and 
Cinergy  Services,  Inc.  pursuant  to 
Illinois  Power's  Open  Access 
Transmission  Tariff. 
.  Illinois  Power  requests  an  effective 
date  of  May  1 ,  2001  for  the  Second 
Revised  Service  Agreement  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
Illinois  Power  states  that  a  copy  of  this 
filing  has  been  sent  to  the  customer. 


Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noUce. 

33.  Mid-Continent  Area  Power  Pool 

[Docket  No.  EROl-2189-OOOl 

Take  notice  that  on  May  31,  2001.  the 
Mid-Continent  Area  Power  Pool,  on 
behalf  of  its  public  utility  members, 
tendered  for  filing  long-term  firm,  short- 
term  firm  and  non-firm  service 
agreements  under  MAPP  Schedule  F 
with  Allegheny  Energy  Supply 
Company,  LLC;  Ameren  Energy 
Marketing;  American  Electric  Power 
Corporation;  Black  Hills  Power;  Calpine 
Energy  Services.  L.P.;  Conectiv  Energy 
Supply,  Inc.;  Conoco  Gas  and  Power 
Marketing;  DTE  Energy  Trading,  Inc.; 
Dynegy  Power  Marketing  Inc.;  El  Paso 
Merchant  Energy,  L.P.;  FPL  Energy 
Power  Marketing,  Inc.;  Idaho  Power 
Company  d/b/a  IDACORP  Energy;  NRG 
Power  Marketing  Inc.;  Split  Rock 
Energy;  The  Legacy  Energy  Group,  LLC; 
Williams  Energy  Marketing  &  Trading 
Company;  and  Wisconsin  Electric 
Power  Company. 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Metropolitan  Edison  Company 

[Docket  No.  ER01-219O-^X)0l 

Take  notice  that  on  May  31,  2001. 
Metropolitan  Edison  Company  (doing 
business  and  referred  to  as  GPU  Energy) 
tendered  for  filing  a  Generation  Facility 
Transmission  Interconnection 
Agreement  (Agreement)  between  GPU 
Energy  and  The  Bentech  Group  of 
Delaware,  Inc.  (Bentech). 

Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Tucson  Electric  Power  Company 

[Docket  No.  EROl-2191-OOOl 

Take  notice  that  on  May  31.  2001, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  one  (1) 
Service  Agreement  for  Network 
Integration  Transmission  Service  dated 
January  10,  2001,  with  Arizona  Electric 
Power  Cooperative,  Inc.  under  Tucson's 
Open  Access  Transmission  Tariff. 
Tucson  also  submitted  for  filing  an 
executed  Network  Operating 
Agreement. 

The  details  of  the  service  agreement  is 
as  follows: 

(1)  Service  Agreement  for  Network 
Integration  Transmission  Service  dated 
as  of  January  10,  2001,  by  and  between 
Tucson  Electric  Power  Company  and 
Arizona  Electric  Power  Cooperative,  Inc. 
Service  under  this  agreement 
commenced  on  May  1,  2001. 


Comment  date:  June  21,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washin^non.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbeU.htm. 

David  P.  Boei^re, 

Secretary. 

[PR  Doc.  01-14685  Filed  &-11-01;  8:45  am) 

BIUJNG  CODE  S717-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

)une6.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  o/App/icatio/i;  Preliminary 
Permit. 

b.  Project  No.:  11999-000. 

c.  Date  filed:  April  20,  2001. 

d.  Applicant:  Edward  Navickis. 

e.  Name  of  Project:  Jackson  Meadows 
Power  Project. 

f.  Location:  On  the  Middle  Fork  of  the 
Yuba  River  in  Nevada  and  Sierra 
Counties,  California.  Land  for  the 
transmission  line  is  owned  by  Tahoe 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 
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h.  Applicant  Contact:  Mr.  Edward 
Navickis.  P.O.  Box  910,  Penn  Valley,  CA 
95946,  (530)  432-9226. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
219-2673. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociiments  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington.  DC  20426. 
Comments,  motions  to  intervene,  emd 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell. htm. 

Please  include  the  Project  Number 
(11999-000)  on  any  comments,  protest, 
or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Fiulher.  if  an  intervener 
files  comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  intake;  (2)  an  existing  195- 
foot-high.  1,530-foot-long  rock  gravity 
dam;  (3)  an  existing  250-foot-long.  42- 
in-diameter  steel  penstock;  (4)  a  new 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
2.2  MW;  (5)  a  new  60  kVA  transmission 
line  approximately  1 V2  miles  long;  and 
(6)  appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  8.7  million  kWh. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminarj'  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 


applciation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  \mequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
conunents,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


r.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  captial  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA'HON", 
"COMPETING  APPUCA'nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Conunission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  any  agency  does  not  file 
comments  within  the  specified  time  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representative. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14700  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

June  6,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11982-000. 

c.  Date  Filed:  April  20.  2001. 

d.  Applicant:  Symbiotics.  LLC. 

e.  Name  of  Project:  Stillhouse  Hollow 
Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers  (COE),  on  the  Lampasas  River 
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in  Bell  County,  Texas.  The  project 
would  occupy  lands  administered  by 
the  COE. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith.  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671.  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  frt>m  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  recommendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.  us/efi/doorbell.htm . 

The  Commission's  rules  of  Practice 
and  Procedure  require  all  intervieness 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiuce  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resoui;pe  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  U.S.  Army 
Corps  of  Engineers'  Stillhouse  Hollow 
Dam  would  consist  of:  (1)  two  proposed 
72-inch-diameter,  100-foot-long  steel 
penstocks;  (2)  a  proposed  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  6.7  megawatts; 
(3)  a  proposed  33  kv  transmission  line 
approximately  9  miles  long;  and  (4) 
appurtenant  facilities. 

"The  project  would  have  an  eumual 
generation  of  11.7  GWh. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 


m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION" 
"PROTEST  ",  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regiilatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14701  Filed  6-11-01;  8:45  an>l 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

June  6,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11981-000. 

c.  Date  Filed:  April  20,  2001. 


31644 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Notices 


d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Ferrells  Bridge 
Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers  (COE),  On  Cypress  Creek  in 
Marion  County,  Texas.  The  project 
would  occupy  lands  administered  by 
the  COE. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.com. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address;  lynn.miles@ferc.fed.us. 

'].  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regiilatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426. 
Comments,  reconunendations, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  U.S.  Army 
Corps  of  Engineers'  Ferrells  Bridge  Dam 
would  consist  of:  (1)  two  proposed  108- 
inch-diameter,  100-foot-long  steel 
penstocks;  (2)  a  proposed  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  9  megawatts; 
(3)  a  proposed  67  kv  transmission  line 
approximately  9  miles  long;  and  (4) 
appurtenant  facilities. 

The  project  would  have  an  annual 
generation  of  21.6  GWh. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Conunission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 


The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  an  application,  to  the  Commission 
on  or  before  the  specified  comment  date 
for  the  particular  application  (see  18 
CFR  4.36).  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  preliminary 
permit  application  no  later  than  30  days 
after  the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  a  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
pubUc  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Base  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  motion  to 
intervene  in  accordance  with  the 


requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NO-nCE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
'PROTEST ".  "MO^nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14702  Filed  6-11-01;  8:45  am] 

BtLLING  CODE  8717-01-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

June  6,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11979-000. 

c.  Date  Filed:  April  20,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Wright  Patman 
Dam  Hydroelectric  Project. 

f.  Location:  The  proposed  project 
would  be  located  on  an  existing  dam 
owned  by  the  U.S.  Army  Corps  of 
Engineers  (COE),  on  the  Sulphiu-  River 
in  Bowie  County,  Texas.  The  project 
would  occupy  lands  administered  by 
the  COE. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630,  (fax)  (208)  745- 
7909,  or  e-mail  address: 
npsihydro@aol.  com . 

i.  Fine  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Lynn  R.  Miles,  Sr.  at  (202)  219-2671,  or 
e-mail  address:  lynn.miles@ferc.fed.us. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  conunents:  60 
days  6x>m  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington  DC  20426. 
Comments  recommendation, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 

"The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  U.S.  Army 
Corps  of  Engineers'  Wright  Patman  Dam 
would  consist  of:  (1)  two  proposed  144- 
inch-diameter  100-foot-long  steel 
penstocks;  (2)  a  proposed  powerhouse 
containing  two  generating  imits  with  a 
total  installed  capacity  of  18  megawatts; 
(3)  a  proposed  67  kv  transmission  line 
approximately  9  miles  long;  and  (4) 
appurtenant  facilities. 

"rhe  project  would  have  an  annual 
generation  of  45  GWh. 


1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  206-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 


whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA-OON". 
"COMPETING  APPUCATION", 
"PROTEST",  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888-First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  serx'ed  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  be  obtained  by 
agencies  directly  fit)m  the  Applicant.  If 
an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives.  — 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14703  Filed  6-11-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-395-000] 

Norttiem  Natural  Gas  Company;  Notice 
of  Tecttnical  Conference 

June  6.  2001. 

In  the  Commission's  order  issued  on 
May  31,  2001,'  the  Commission  directed 
that  a  technical  conference  be  held  to 
address  issues  raised  by  the  filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Tuesday, 
Jime  26,  2001,  at  10:00  a.m.,  in  a  room 
to  be  designated,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14697  Filed  6-11-01;  8:45  am] 

BtUJNG  COOe  6717-01-M 


FEDERAL  COMIMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection<s)  Being  Reviewed  by  ttte 
Federal  Communications  Commission; 
Comments  Requested 

June  1,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accvu^cy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 


■  Northern  Natural  Gas  Co.,  95  FERC 1  61,315 
(2001). 


minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  13,  2001. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  445  12th  Street,  S.W., 
Room  1-A804,  Washington,  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATKW  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0630. 

Title:  Section  73.62  Directional 
Antenna  System  Tolerances. 

Form  No.:  nJ a. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  750. 

Estimated  Hours  Per  Response:  4.5 
hours. 

Frequency  of  Response:  On  occasion. 

Cost  to  Respondents:  SO. 

Estimated  Total  Annual  Burden: 
3,375  hours. 

Needs  and  Uses:  Section  73.62(b) 
requires  an  AM  station  with  a 
directional  antenna  system  to  measure 
and  log  every  monitoring  point  at  least 
once  for  each  mode  of  directional 
operation  within  24  hours  of  detection 
of  variance  of  operating  parameters  from 
allowed  tolerances.  The  data  is  used  by 
station  engineers  to  correct  the 
operating  parameters  of  the  directional 
antenna.  TTie  data  is  also  used  by  FCC 
staff  in  field  investigations  to  ensure 
that  stations  are  in  compliance  with  the 
technical  requirements  of  the 
Commission's  rules. 

OMB  Control  Number:  3060-0316. 

Title:  Section  76.305  Records  to  be 
maintained  locally  by  cable  system 
operators  for  pubUc  inspection. 

From  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  4.670. 

Estimated  Time  Per  Response:  26 
hours  annually. 

Total  Annual  Costs:  $2,064,140. 
(4,670  cable  systems  x  26  houirs  = 


121,420  hours).  (121,420  x  $17  per  hour 
for  individuals  tasked  with 
recordkeeping  requirements). 

Needs  and  Uses:  Section  76.305  of  the 
Commission's  rules  requires  cable 
television  systems  having  1,000  or  more 
subscribers  to  maintain  a  public 
inspection  file  containing  certain 
records.  The  records  are  used  by  FCC 
staff  in  field  inspection/investigations, 
local  public  officials  and  the  public  to 
assess  a  cable  televisions  system's 
performance  and  to  ensure  that  the 
system  is  in  compliance  with  all  of  the 
Commission's  applicable  rules  and 
regulations. 

OMB  Control  Number:  3060-0332. 

Title:  Section  76.1706  Signal  leakage 
logs  and  repair  records. 

From  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  10,080. 

Estimated  Time  Per  Response:  0.5 
hours. 

Total  Annual  Costs:  $127,008. 

Needs  and  Uses:  The  requirements 
under  this  OMB  control  number  were 
previously  contained  in  section  76.614. 
The  data  are  used  by  cable  television 
systems  and  the  Commission  to  prevent, 
locate  and  eliminate  harmful 
interference  as  it  occurs,  to  help  assure 
safe  operation  of  aeronautical  and 
marine  radio  services  and  to  minimize 
the  possibility  of  interference  to  these 
safety-of-life  services. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-14664  Filed  6-11-01;  8:45  am) 

BIUING  COOE  671 3-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Network  Reliability  and  Interoperability 
Council 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  of  the 
fourth  meeting  of  the  Network 
Reliability  and  Interoperability  Council 
(Coimcil)  imder  its  charter  renewed  as 
of  January  6,  2000. 

DATES:  Tuesday,  June  26,  2001  at  10:00 
a.m.  to  12:00  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  S.W.  Room 
TW-C305,  Washington.  D.C. 


Federal  Register /Vol  66,  No.  113 /Tuesday,  June  12,  2001 /Notices 


31647 


FOR  FURTHER  INFORMATION  CONTACT:  Kent 

R.  Nilsson  at  202-418-0845  or  TTY 

202-418-2989. 

SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic,  consimier  and  other 
organizations  to  identify  and 
recommend  measures  that  would 
enhance  network  reliability. 

The  Coimcil  will  receive  reports  on, 
and  discuss,  the  progress  of  its  focus 
groups:  Network  Reliability,  Wireline 
Spectrum  Management  and  Integrity, 
and  Interoperability.  The  Coimcil  may 
also  discuss  such  other  matters  as  come 
before  it  at  the  meeting.  Members  of  the 
general  public  may  attend  the  meeting. 
The  Federal  Commimications 
Commission  will  attempt  to 
accommodate  as  many  people  as 
possible.  Admittance,  however,  will  be 
limited  to  the  seating  available.  The 
public  may  submit  written  comments 
before  the  meeting  to  Kent  Nilsson,  the 
Commission's  Designated  Federal 
Officer  for  the  Network  Reliability  and 
Interoperability  Council,  by  email 
(KNILSSON@FCC.GOV)  or  U.S.  mail  (7- 
B452,  445  12th  St.  S.W.,  Washington, 
D.C.  20554).  Real  Audio  and  streaming 
video  access  to  the  meeting  will  be 
available  at  http://www.fcc.gov/. 

Federal  Communications  Commission. 

Nffagalie  Roman  Salas, 

Secretary. 

IFR  Doc.  01-14663  Filed  6-11-01;  8:45  am] 

BNJJNG  COOe  6712-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technological  Advisory  Council 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  first 
meeting  of  the  Technological  Advisory 
Council  ("Council")  under  its  new 
charter,  which  will  be  held  at  the 
Federal  Communications  Commission 
in  Washington,  £)C. 
DATES:  Wednesday,  June  13.  2001  at 
10:00  a.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  S.W.,  Room 
TW-C305  Washington  DC  20554. 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 


array  of  recognized  technical  experts 
from  a  variety  of  interests  such  as 
industry,  academia,  government, 
citizens  groups,  etc.,  can  provide  advice 
to  the  FCC  on  innovation  in  the 
communications  industry.  The  purpose 
of  this  first  meeting  under  the  Council's 
new  charter  will  be  to  organize  the 
Council's  efforts  to  fulfill  its 
responsibilities  under  the  charter. 
Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Commimications  Commission  will 
attempt  to  accommodate  as  many 
persons  as  possible.  Admittance, 
however,  will  be  limited  to  the  seating 
available.  Unless  so  requested  by  the 
Council's  Chair,  there  will  be  no  public 
oral  participation,  but  the  public  may 
submit  written  coioments  to  Julius 
Knapp,  the  Council's  Designated 
Federal  Officer,  before  the  meeting. 
Julius  Knapp 's  email  address  is 
jknapp@fcc.gov.  His  U.S.  mail  address  is 
Julius  Knapp,  Deputy  Chief,  Office  of 
Engineering  and  Technology,  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Washington,  DC  20554. 
Continuously  accelerating  technological 
changes  in  telecommunications  design, 
manufacturing,  and  deployment  require 
that  the  Commission  be  prompUy 
informed  of  those  changes  to  fulfill  its 
statutory  mandate  effectively.  Notice  of 
this  meeting  was  delayed  because  of  the 
large  number  of  exceptionally  well 
qualified  applicants  who  were 
nominated  for  membership  on  the 
Council,  and  the  need  to  insure  that  the 
composition  of  the  Council  would  best 
achieve  the  objectives  that  have  been  set 
for  this  Council  promptly.  Future 
meetings  of  the  Coimcil  have  been 
scheduled  for  September  20,  2001; 
December  5,  2001;  March  20.  2002;  June 
12.  2002;  September  18,  2002;  and 
December  4,  2002.  Additional  meetings 
may  be  scheduled  as  necessary.  Future 
meetings  will  address  the  topics  that  the 
Coimcil  has  been  asked  to  consider  by 
the  Commission.  All  meetings  will  be 
held  in  the  Commission  meeting  room. 
Room  TW-C-305,  445  12th  Street,  S.W., 
Washington,  D.C.  Each  meeting  will 
begin  at  10:00  A.M.  and  continue  until 
the  business  before  the  Council  on  that 
date  has  been  completed.  For  additional 
information  contact  Kent  Nilsson  at 
knilsson@fcc.gov  or  202-418-0845. 

Federal  Communications  Commission 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  01-14662  Filed  6-11-01:  8:45  am] 

BOXING  COOE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  kiformation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
conmient  on  proposed  and/ or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
CurrenUy,  the  FDIC  is  soliciting 
comments  concerning  the  following 
collections  of  information  tided:  (1) 
Procedures  for  Monitoring  Bank  Secrecy 
Act  Compliance;  (2)  application  for 
waiver  of  prohibition  on  acceptance  of 
brokered  deposits  by  adequately 
capitalized  insured  depository 
institutions;  (3)  notice  of  branch  closure; 
(4)  real  estate  lending  standards;  and  (5) 
foreign  branching  and  investment  by 
insured  state  nonmember  banks. 

DATES:  Comments  must  be  submitted  on 
or  before  August  13.  2001. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  conmients  to 
Tamara  R.  Manlv,  Management  Analvst 
(Regulatory  Analysis),  (202)  898-7453, 
Office  of  the  Executive  Secretary.  Room 
F-4058,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Sti«et  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to  the 
OMB  control  number.  Comments  may 
be  hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m.  (FAX  number 
(202)  898-3838;  hitemet  address: 
comments  @  fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Himt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currenUy 
approved  collections  of  information: 

1.  Title:  Procedures  for  Monitoring 
Bank  Secrecy  Act  Compliance. 

OMB  Number:  3064-0087. 

Frequency  of  Response:  On  occasion. 
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Affected  Public:  Any  financial 
institution  complying  with  the 
requirements  of  the  Bank  Secrecy  Act. 

Estimated  Number  of  Respondents: 
5,600. 

Estimated  Time  per  Response:  .5 
hours. 

Total  Annual  Burden:  2,800  hoxirs. 

General  Description  of  Collection:  12 
CFR  326  requires  all  insured 
nonmember  banks  to  establish  and 
maintain  procedures  designed  to  assure 
and  monitor  their  compliance  with  the 
requirements  of  the  Bank  Secrecy  Act 
and  the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  Treasury  at  31  CFR  103. 

2.  Title:  Application  for  Waiver  of 
Prohibition  on  Acceptance  of  Brokered 
Deposits  by  Adequately  Capitalized 
Insured  Depository  Institutions. 

OMB  Number:  3064-0099. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Any  insured 
depository  institution  seeking  a  waiver 
to  the  prohibition  on  the  acceptance  of 
brokered  deposits. 

Estimatea  Number  of  Respondents: 
25. 

Estimated  Time  per  Response:  6 
hours. 

Total  Annual  Burden:  150  hours. 

General  Description  of  Collection: 
Section  29  of  the  Federal  Deposit 
Insurance  Act  prohibits 
imdercapitt^lized  insiu«d  depository 
institution^  from  accepting,  renewing, 
or  rolling  over  any  brokered  deposits. 
Adequately  capitalized  institutions  may 
do  so  with  a  waiver  from  the  FDIC, 
while  well-capitalized  institutions  may 
accept,  renew,  or  roll  over  brokered 
deposits  without  restriction. 

3.  Title:  Notice  of  Branch  Closure. 
OMB  Number:  3064-0109. 
Frequency  of  Response:  As  needed. 
Affected  Public:  Any  financial 

institution  that  proposes  to  close  a 
branch. 

Estimated  Number  of  Respondents: 
1,364  (1,314  notice;  50  adoption). 

Estimated  Time  per  Response:  1,314 — 
2  hours;  50 — 8  hours. 

Total  Annual  Burden:  3,028  hours. 

General  Description  of  Collection: 
Section  42  of  the  Federad  Deposit 
Insurance  Act  mandates  that  an 
institution  that  proposes  to  close  a 
branch  notify  its  primary  Federal 
regulator  no  later  than  90  days  prior  to 
the  closing.  Each  insiured  depository 
institution  is  required  to  adopt  policies 
for  branch  closings. 

4.  Title:  Real  Estate  Lending 
Standards. 

OMB  Number:  3064-0112. 

Frequency  of  Response:  As  needed. 

Affected  Public:  Any  financial 
institution  engaging  in  real  estate 
lending. 


Estimated  Number  of  Respondents: 
5,600. 

Estimated  Time  per  Response:  20  ' 
hoiirs. 

Total  Annual  Burden:  112,000  hours. 

General  Description  of  Collection: 
Institutions  will  use  real  estate  lending 
policies  to  guide  their  lending 
operations  in  a  manner  that  is  consistent 
with  safe  and  sound  banking  practices 
and  appropriate  to  their  size,  natine  and 
scope  of  their  operations.  These  policies 
should  address  certain  lending 
considerations,  including  loan-to- value 
limits,  loan  administration  policies, 
portfolio  diversification  standards,  and 
documentation,  approval  and  reporting 
requirements.  » 

5.  Title:  Foreign  Branching  and 
Investment  by  Insured  State 
Nonmember  Banks. 

OMB  Number:  3064-0125. 

Frequency  of  Response:  As  needed. 

Affected  Public:  Any  financial 
institution  dealing  in  foreign  banking. 

Estimated  Number  of  Respondents: 
73. 

Estimated  Time  per  Response:  Varies. 

Estimated  Total  Annual  Burden: 
22,298  hours. 

General  Description  of  Collection: 
Section  18(d)(2)  of  the  Federal  Deposit 
Insurance  Act,  requires  a  nonmember 
bank  to  obtain  the  FDIC's  consent  to 
establish  or  operate  a  branch  in  a  foreign 
country  and  authorizes  the  FDIC  to 
impose  conditions  and  issue  regulations 
governing  foreign  branches  of 
nonmember  banks.  Section  18(1) 
requires  a  nonmember  bank  to  obtain 
the  FDIC's  consent  to  acquire  and  hold, 
directly  or  indirectly,  stock  or  other 
evidences  of  ownership  in  any  foreign 
bank  or  other  entity. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
these  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  these  information  collections, 
including  the  validity  of  the 
methodologies  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  information  collections  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collections 
should  be  modified  prior  to  submission 
to  OMB  for  review  eind  approval. 
Comments  submitted  in  response  to  this 


notice  also  will  be  siunmarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  DC,  tills  6th  day  of 
June,  2001. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  01-14730  Filed  6-11-01;  8:45  ami 

HLUNO  COOe  6714-01-P 


FEDERAL  MARrTIME  COMMISSION 
Meeting;  Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  Federal 

Maritime  Commission. 

TIME  AND  DATE:  10  a.m.— Jime  20,  2001. 

PLACE:  800  North  Capitol  Street,  NW., 

First  Floor  Hearing  Room,  Washington, 

DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Docket  No.  98-14 — Shipping 
Restrictions,  Requirements  and 
Practices  of  the  Peoples  Republic  of 
China. 

2.  Docket  No.  96-20— Port 
Restrictions  and  Requirements  in  the 
United  States/Japan  Trade. 

3.  Docket  No.  94-01 — Ceres  Marine 
Terminals,  Inc.  v.  Maryland  Port 
Administration. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bryant  L.  VanBrakle,  Secretary,  (202) 
523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  01-14886  Filed  6-8-01;  2:23  pm] 

nUJNG  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
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indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  June  26, 
2001. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Iron  Mound  Investments,  LLC, 
Steven  C.  Davis,  Gail  Davis,  Ernest  R. 
Davis,  Shirley  A.  Davis,  Ricky  /.  Davis, 
Pam  Davis,  Kenny  R.  Davis  and  Gina 
Davis,  all  of  Guthrie,  Oklahoma,  to 
acquire  voting  shares  of  First  National 
Bancshares,  Inc.,  Edmond,  Oklahoma, 
and  thereby  indirectly  acquire  voting 
shares  of  First  National  Bank  of 
Edmond,  Edmond,  Oklahoma. 

2.  Nancy  Jones,  as  Trustee  of  the 
Gwendolyn  Jones  Irrevocable  Trust, 
Encino,  California;  to  acquire  voting 
shares  of  First  Altus  Bancorp,  Inc., 
Altus,  Oklahoma,  and  thereby  indirectly 
acquire  voting  shares  of  First  National 
Bank,  Altus,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-14670  Filed  6-11-01;  8:45  am] 

BILUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  The  nonbanking 
activities  will  be  conducted  worldwide. 


Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  9,  2001. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Citigroup  Inc.,  New  York,  New 
York;  Citigroup  Holding  Company, 
Wilmington,  Delaware,  and  Citicorp, 
New  York,  New  York;  to  acquire  100 
percent  of  the  voting  shares  of  Grupo 
Financiero  Banamex-Accival,  S.A.,  de 
C.V.,  Mexico  City,  Mexico,  and 
Banamex  USA  Bancorp,  Los  Angeles, 
California  ("Banamex"),  and  thereby 
indirectly  acquire  California  Commerce 
Bank,  Los  Angeles,  California,  and  all  of 
the  nonbanking  companies  of  Banamex. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
[FR  Doc.  01-14669  Filed  6-11-01;  8:45  am] 

BILUNO  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Meeting;  Sunshine  Act 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  date:  10:00  a.m.,  Monday,  June 
18,  2001. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments,  . 
promotions,  assignments, 
reassigiunents,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
wrww.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 


lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  June  8.  2001. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  01-14925  Filed  6-8-01;  3:01  pm) 

BILUNG  COOE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01112] 

Clinical  lmmunlzatk>n  Safety 
Assessment  Centers  (CISA);  Notice  of 
Availability  of  Funds 

A.  Piupose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availabihty  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  Clinical  Immunization 
Safety  Assessment  Centers  (CISA).  The 
term  "Immunization  Safety" 
encompasses  safety  aspects  of  the 
vaccine  administration  process  as  well 
as  the  vaccine  itself.  This  program 
addresses  the  following  "Healthy  People 
2010"  focus  areas  of  hnmunization  and 
Infectious  Diseases,  Medical  Product 
Safety,  Public  Health  Infi-astructure, 
Maternal,  Infant  and  Child  Health, 
Health  Conununication  and  Access  to 
Quality  Health  Services. 

The  purpose  of  the  program  is  to 
initiate  the  establishment  of  a  national 
network  of  CISA  Centers  (hereforth 
called  Centers)  to  improve  the  scientific 
understanding  of  Immunization  Safety 
issues  at  the  individual  patient  level. 
Because  clinically  significant  adverse 
events  occur  rarely,  they  are 
infrequently  seen  in  clinical  trials  and 
individual  clinicians  see  them  too 
infrequently  to  be  able  to  manage  them 
in  a  standardized  fashion.  In 
collaboration  with  CDC,  the  Centers  will 
fill  this  gap  by  essentially  creating  a 
new  medical  specialty  of  Inununization 
Safety. 

The  Centers  will  develop  and 
disseminate  standardized  clinical 
evaluation  protocols  to  clinicians  who 
may  be  required  to  apply  them  to  a 
patient;  they  will  provide  referral  and 
consultation  services  to  health  care 
providers  on  how  to  evaluate  patients 
who  may  have  had  an  adverse  reaction 
to  vaccination,  which  will  include  how 
to  manage  the  adverse  reaction,  as  well 
as  advise  on  continued  immunization; 
and  they  will  undertake  outreach  and 
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educational  interventions  in  the  area  of 
Immunization  Safety. 

The  goals  are  to  enhance  our 
understanding  of  known  serious  or 
unusual  vaccines  reactions,  including 
the  pathophysiology  and  risk  factors 
(including  genetics)  for  such  reactions, 
as  well  as  evaluate  and  gain  an 
understanding  for  newly  hypothesized 
syndromes  or  events  identified  from  the 
routine  and  enhanced  assessment  of 
Vaccine  Adverse  Event  Reporting 
System  (VAERS)  case  reports,  in  order 
to  clarify  any  potential  relationship  with 
immunization. 

This  program  will  only  be 
accomplished  if  there  is  strong  and 
continual  collaboration  among  the 
parties  involved  in  the  network  and  if 
each  Center  will  be  staffed  by  a  group 
of  clinical  specialists  in  hnmimization 
Safety.  Collaboration  will  need  to  take 
place  in  the  areas  of  expertise-sharing 
and  clinical  evaluation  and  assessment 
workload. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies;  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  noaprofit 
organizations,  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
govenunents,  Indian  tribes,  or  Indian 
tribal  organizations. 

Note:  Title  2  United  States  Code,  Chapter 
26,  Section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986  that  engages  in 
lobbying  activities  is  not  eligible  to  receive 
Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

C.  Availability  of  Funds 

Approximately  $1,700,000  is  available 
in  FY  2001  to  fund  at  least  three  awards. 
It  is  expected  that  the  average  award 
will  be  $500,000,  ranging  from  $400,000 
to  $600,000.  It  is  expected  that  the 
awards  will  begin  on  or  before 
September  30,  2001,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 


evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  cannot  be  used  for  construction 
or  renovation,  to  purchase  or  lease 
vehicles  or  vans,  to  purchase  a  facility 
to  house  project  staff  or  carry  out  project 
activities,  or  to  supplant  existing 
support. 

B.  Program  Requirements 

.    In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
tinder  1.  (Recipient  Activities),  CDC  will 
be  responsible  for  the  activities  listed 
under  2.  (CDC  Activities)  and  the 
Recipient  and  CDC  will  both  be 
responsible  for  activities  listed  under  3. 
(Coordinating  Activities). 

1.  Recipient  Activities 

The  following  section  describes  the 
expected  activities  of  each  Center  and 
its  functioning  vdthin  the  CISA 
network.  The  recipient  shall  perform  all 
services  necessary  to  establish  and 
operate  a  Center  for  Clinical 
Immunization  Safety  Assessment  in 
accordance  with  the  requirements 
described: 

a.  Perform  or  coordinate  the 
standardized  intensive  clinical  and 
laboratory  assessments  of  patients  who 
may  have  had  a  known  serious  or 
unusual  vaccine  reaction  (e.g. 
anaphylaxis,  ITP,  swollen  leg  after  DtaP 
vaccine),  to  improve  the  understanding 
of  the  pathophysiology  and  risk  factors 
(including  genetics)  for  the  reaction. 

b.  Develop  the  necessary  clinical 
evaluation  protocols  and  conduct  or 
coordinate  the  standardized  clinical 
evaluation  and  any  other  follow-up 
studies  of  appropriate  patients  (aiHl 
controls)  for  newly  hypothesized 
syndromes  identified  from  the  routine 
and  enhanced  assessment  of  case 
reports  from  the  VAERS,  as  necessary  to 
clarify  the  potential  relationship  with 
immunizations  (for  examples  see 
Addendum  A.) 

c.  Establish  the  protocols  and  the 
capacity  to  immunize  imder  medical 
supervision,  for  patients  who  have  had 
an  adverse  reaction  that  may  not 
contraindicate  further  vaccination  but 
where  there  is  concern.  These  will  aid 
in  the  development  of  valid 
contraindications. 

d.  Serve  as  referral  centers  for  clinical 
Immiuiization  Safety  inquiries. 

e.  Establish  the  development  of 
clinical  evaluation  protocols  and  case 
definitions  of  adverse  events  possibly 
related  to  immunizations  that  can  be 
disseminated  for  use  by  health  care 
providers. 


f.  Establish  linkages  with  clinical 
experts  both  regionally  and  nationally, 
who  could  participate  in  the  evaluation 
of  patients  following  an  adverse  event, 
and  can  also  potentially  be  called  upon 
to  assist  as  needed  with  the 
development  of  clinical  evaluation 
protocols  and  their  implementation. 

g.  For  case  reports  received  by  the 
VAERS  program  that  refer  to  clinical 
conditions  or  syndromes  imder 
investigation  by  the  Network,  Center 
staff  would  manage  the  routine  follow- 
up  activities  that  would  be  conducted  to 
complete  missing  case  report 
information,  and  solicit  additional 
clinical  records  that  may  be  useful  in 
evaluating  the  case.  The  VAERS 
program  will  assist  as  needed  in  these 
activities  to  decrease  administrative 
workload  on  the  network. 

h.  Participation  and  collaboration  in 
the  network  of  clinical  centers  to 
include  but  not  limited  to  participation 
in  weekly  conference  calls,  electronic 
mail  discussions,  and  annual  meetings. 

i.  Fimded  institutions  may  be  able  to 
request  supplemental  fimding  for  the 
following  activities: 

1.  Clinical  consultation  service 
capacity  for  health  care  providers. 

2.  Outreach  and  education  activities. 

2.  CDC  ActiviUes 

a.  Provide  technical  assistance. 

b.  Arrange  first  coordinating  meeting. 

c.  Assist  in  the  development  of  any 
research  protocols  that  may  be 
developed  to  further  investigate  selected 
adverse  events,  for  Institutional  Review 
Board  (IRB)  review  by  all  cooperating 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  protocol  initially  and  on  at 
least  an  axmual  basis  until  the  research 
project  is  completed. 

3.  Coordinating  Activities 

a.  Centers  will  develop  joint  network 
operating  protocols/procedures 
including  but  not  limited  to, 
mechanisms  for  billing  of  clinical 
assessment  costs,  patient  billing  as 
necessary,  arranging  specialist  referrals, 
and  other  shared  or  commonly 
delegated  activities. 

b.  The  network  will  jointly  discuss 
cases,  make  decisions  regarding  the 
need  to  carry  out  additional  case  follow- 
ups,  and  then  select  cases  for  detailed 
clinical  evaluation. 

E.  Content 

Letter  of  Intent  (LOI) 

A  non-binding  LOI  should  be 
submitted  for  this  program.  It  should  be 
no  more  than  one  page.  The  LOI  will  be 
used  to  determine  the  niunber  of 


Federal  Register / Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Notices 


31651 


reviewers  needed  and  evaluate  public 
interest  in  the  CISA  Program.  The  LOI 
should  include  the  name  of  the 
institution  and  name,  title  and 
affiliation  of  the  principal  investigator 
who  will  lead  the  Center.  And  if 
available,  the  name(s)  and  address(s)  of 
the  participating  institution(s)  that  will 
form  the  infrastructure  of  the  proposed 
CISA  Center. 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan. 

F.  Submission  and  Deadline 

Letter  Of  Intent 

The  letter  of  intent  should  be 
submitted  on  or  before  July  9,  2001 ,  to 
the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
aimouncement. 

Application 

Submit  the  original  and  five  copies  of 
PHS-398  (OMB  Number  0925-0001) 
(adhere  to  the  instructions  on  the  Errata 
Instruction  Sheet  for  PHS  398).  Forms 
are  available  in  the  application  kit  and 
at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm 

On  or  before  August  8,  2001,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
aimouncement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1 .  or 
2.  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
against  the  following  criteria  by  an 


objective  review  panel  appointed  by 
CDC. 

1 .  Understanding  of  the  Project  (10 
points) 

The  extent  to  which  the  applicant 
possesses  an  imderstanding  of  the  needs 
and  purpose  of  the  project  will  be 
evaluated,  as  demonstrated  through 
knowledge  and  understanding  of 
ciurent  research  and  activities  being 
performed  in  this  area,  past  studies, 
existing  literature  and  both  the  clarity, 
practicality  and  flexibility  of  the 
proposed  project  plan  such  that  it  can 
be  networked  with  others.  The 
application  shall  demonstrate  that  the 
applicant's  plan  to  accomplish  the  effort 
is  clear,  feasible  and  practical,  including 
recognition  of  potential  difficulties  in 
performance  and  appropriateness  and 
soundness  of  proposed  solutions. 

2.  Methodology  and  Collaboration 
Potential  (35  points) 

The  soimdness,  practicality  and 
feasibility  of  the  applicant's 
organizational  plan  and  methodology 
for  undertaking  the  project  will  be 
evaluated.  Since  the  project  will  involve 
collaboration  with  other  Centers 
performing  similar  work,  the  value  of 
the  project  will  be  maximized  if:  (a) 
Patients  do  not  need  to  travel  to  reach 
a  Center,  and  (b)  Centers  have  well 
established  professional  contacts 
outside  their  immediate  geographic  or 
metropolitan  boundaries.  Thus  Centers 
should  describe  how  they  propose  to 
extend  their  "virtual"  clinical  coverage 
area. 

Additional  paragraphs  should  address 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research. 
This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
conunimity(ies)  and  recognition  of 
mutual  benefits. 

3.  Management  Plan  (20  points) 

The  soundness  and  feasibility  of  the 
applicant's  proposed  management  plan 
for  accomplishing  the  work  expectations 
outlined  in  "Section  D"  to  include 
identification  of  applicant's  key 
personnel  to  be  assigned  to  the  CISA 


program  and  clear  identification  of  their 
respective  roles  in  the  management  and 
operations  of  the  program. 

4.  Experience  and  Capabilities  (35 
points) 

The  applicant's  (including  proposed 
staff  in  applicable  areas)  experience, 
qualifications,  and  technical  ability 
relevant  to  (1)  the  content  areas  of 
immunizations  and  adverse  drug  and 
vaccine  reactions;  (2)  conducting 
clinical  research  and  publishing  in  peer- 
reviewed  journals;  (3)  providing  clinical 
services  and  external  consultation 
services;  (4)  transmission  of  information 
in  a  timely,  efficient,  secure  and 
acciuate  manner;  (5)  discussing  medical 
conditions  with  health  care  providers 
and  the  general  public;  (6)  retrieving 
medical  records  and  medical 
information  from  within  their 
institution  and  on  request  from  external 
institutions;  (7)  receiving  and  storing 
biological  specimens  related  to  this 
project;  (8)  taking  part  in  multi-center 
projects  and  clinical  trials;  and  (9) 
imdertaking  collaborative  projects 
involving  geographically  separated 
institutions  and  consultations  to  health 
care  providers  in  distant  locations. 

5.  Human  Subjects  (not  scored) 

The  application  should  also 
adequately  address  the  requirements  of 
Title  45  CFR  part  46  for  the  protection 
of  human  subjects  (specific  research 
studies  may  be  undertaken  by  a  Center 
or  the  Network — each  will  be 
undertaken  as  the  need  is  identified 
through  the  ongoing  experience  of 
reviewing  vaccine  safety  issues  by  the 
functioning  Network  (and  if  funding  is 
available),  with  the  development  of  a 
formal  research  protocol  at  that  time). 

6.  Budget  (not  scored) 

The  applicant  shall  describe  their 
proposed  plan  for  managing  the 
reso'urces  necessary  to  comply  with  the 
requirements  specified  in  "Section  D". 
This  shall  include  a  description  of  the 
Center  organization,  including  proposed 
person  hours  for  each  key  individual. 

H.  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  semi-annual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
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Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1  Human  Subjects  Requirements 
AR-2  Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-6  Patient  Care 

AR-7  Executive  Order  12372  Review 
AR-8  Public  Health  System  Reporting 

Requirements 
AR-10  Smoke-Free  Workplace 

Requirements 
AR-11  Healthy  People  2010 
AR-1 2  Lobbying  Restrictions 
AR-1 4  Accoimting  System 

Requirements 
AR-1 5  Proof  of  Non-Profit  Status 
AR-22  Research  Integrity 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301.  317(k)(l)  and  2102(a)  of 
the  Public  Health  Service  Act,  (42 
U.S.C.  sections  241.  247b(k)(l).  and 
300aa-2(a)).  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.185. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit.  call  1-888-GRANTS4 
(1-888  472-6874).  You  vrill  be  asked  to 
leave  your  name  and  address  eind  will 
be  instructed  to  identify  the 
Announcement  number  of  interest. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  from: 

Mike  Smiley,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention. 
2920  Brandywine  Road.  Room  3000, 
Adanta.  GA  30341-4146,  Telephone: 
770-488-2718,  Email:  znr6@cdc.gov. 

For  program  technical  assistance, 
contact: 

Dr.  Robert  Pless,  Vaccine  Safety  and 
Development  Activity,  National 
Immunization  Program,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  MS-E61,  Adanta,  GA 
30333,  Telephone:  404-321-0248, 
Email:  rpless@cdc.gov. 


Sharon  Holmes,  Program  Analyst, 
Vaccine  Safety  and  Development 
Activity,  National  Immunization 
Program,  Centers  for  Disease  Control 
and  Prevention,  1600  Clifton  Road,  MS- 
E61,  Atlanta,  GA  30333,  Telephone: 
404-639-8582,  Email: 
sholmes@cdc.gov. 

Dated:  June  6,  2001. 
John  L.  Wiliiams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[PR  Doc.  01-14720  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  01 11 4] 

Use  of  Logical  Observations, 
Identifiers,  and  Names  (LOINC)  to 
Standardize  the  Electronic  Exchange 
of  Public  Health  Data;  Notice  of 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  grant  program  for  "Use  of 
Logical  Observations,  Identifiers,  and 
Names  (LOINC)  to  Standardize  the 
Electronic  Exchange  of  Public  Health 
Data."  This  program  addresses  the 
"Healthy  People  2010"  focus  areas  of 
Cancer. 

The  purpose  of  this  program  is  to:  (1) 
Promote  analyzation  and  evaluation  of 
the  LOINC  vocabidary,  a  set  of  formal 
names  and  codes  for  clinical  variables 
and  laboratory  test  names  applied  with 
other  numeric,  coded,  or  narrative  text 
values;  (2)  promote  assessment  and 
implementation  of  additional 
enhancements  for  the  current  data 
mapping  tool  which  is  Regenstrief 
LOINC  Mapping  Assistant  (RELMA)  as 
needed;  (3)  assessment  and  promotion 
of  educational  material  which  can  be 
presented  in  appropriate  settings  such 
as  workshops  and  conferences  to 
illustrate  how  the  mapping  tool  and 
LOINC  vocabulary  can  be  used;  (4) 
analysis  and  refinement  of  additional 
semantic  enhancements  to  the  code  sets 
based  on  previous  findings  (i.e.,  brief 
descriptions  or  names  provided  for  each 
LOINC  code)  and  evaluate  the  need  for 
relationships  to  other  code  sets  such  as 
the  International  Classification  of 
Disease  (ICD)  series  or  vocabularies  [i.e., 
Systematized  Nomenclature  of 
Medicine,  (SNOMED));  and  (5) 


assessment  of  the  need  for  and  growth 
of  enhancements  to  code  set 
management  and  code  set  assignment 
(i.e  methods  to  group  domain  areas  to 
identify  specific  needs). 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  Regenstrief  Institute  for  Health  Care, 
a  non-profit  organization.  No  other 
applications  are  solicited. 

The  LOINC  vocabulary  is  developed 
and  managed  only  by  the  Regenstrief 
Institute  for  Health  Care.  The 
Regenstrief  Institute  for  Health  Care's 
mission  is  to  conduct  research  to 
improve  health  care  by  improving  the 
capture,  analysis,  content  and  delivery 
of  the  information  needed  by  patients, 
their  health  care  providers  and  policy 
makers,  and  to  conduct  intervention 
studies  designed  to  measure  the  effect  of 
the  application  of  this  research  on  the 
efficiency  and  quality  of  health  care. 
The  vocabulary  of  codes  is  freely 
distributed  over  the  Web  at  the 
Regenstrief  Web  site.  The  Regenstrief 
Institute  grants  permission,  without 
written  agreement  and  without  license 
or  royalty  fees,  to  use,  copy,  or 
distiibute  the  LOINC  codes,  LOINC 
User's  Guide,  and  the  contents  of  the 
LOINC  database  for  any  purpose,  so 
long  as  a  copyright  notice  appears  on 
any  copies  of  the  LOINC  database  and 
User's  Guide,  and  that  certain  criteria 
are  met.  The  Regenstrief  Institute  is  the 
only  organization  which  maintains  and 
develops  these  standard  codes. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $100,000  is  available 
in  FY  2001  to  fund  one  award,  ft  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2001,  and  will  be 
made  for  a  12 -month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fimding  estimates  may  change. 

Continuation  award  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities: 

1.  Assess  the  need  for  eidiancement  of 
the  LOINC  vocabidary.  Based  on  the 
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findings,  develop  recommendations  and 
implement  the  findings  for 
enhancement  of  the  LOINC  vocabulary. 

2.  Develop  recommendations  and 
implement  the  findings  for  additional 
enhancements  for  the  current  data 
mapping  tool,  RELMA. 

3.  Assess  the  need  for  and  develop 
educational  materials  that  can  be 
presented  at  workshops  and  conferences 
(e.g.,  APHA,  NAACCR,  and  clinical 
laboratory  meetings)  to  demonstrate 
how  the  mapping  tool  and  codes  are 
used. 

4.  Develop  recommendations  and 
implement  the  recommendations  for 
additional  semantic  enhancements  to 
the  code  sets. 

5.  Develop  recommendations  and 
implement  the  recommendations  for 
enhancements  for  code  set  management 
and  code  set  assignment. 

6.  Disseminate  the  findings. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative,  not  including 
appendices,  should  be  no  more  than  20 
double-spaced  pages,  printed  on  one- 
side,  with  one  inch  margins,  and 
unreduced  font.  Pages  should  be  clearly 
numbered  and  a  complete  index  to  the 
application  and  any  appendixes 
included.  The  original  and  each  copy  of 
the  application  should  be  submitted 
imstapled  and  imboimd. 

1 .  Executive  Summary 

Provide  a  clear,  concise,  and 
objectively  written  statement  of  the 
major  objectives  and  components  of  the 
proposed  activities. 

2.  Existing  Resources  and  Needs 
Assessment 

Describe  the  cvurent  activities  related 
to  the  development  and  enhancements 
of  the  LOINC  vocabulary,  the  mapping 
tool,  RELMA  or  other  necessary 
enhancements  for  LOINC  code 
management  and  the  need  for 
enhancement. 

3.  Collaborative  Relationships 

Describe  collaborative  relationships 
with  other  agencies  and  organizations 
relevant  to  exchanging  clinical  and 
laboratory  information  electronically 
using  a  standard  exchange  format  such 
as  Health  Level  7. 

4.  Operational  Plan 

Describe  the  objectives  for  the 
proposed  project.  The  applicant  should 


describe  the  specific  outcome  and 
process  objectives  that  will  be 
measured,  the  major  steps  required  and 
a  projected  timetable  for  completion 
that  displays  time-lines  for  the 
accomplishment  of  specific  proposed 
activities. 

5.  Management  and  Staffing  Plan 

Describe  how  the  program  will  be 
effectively  managed  including: 

a.  Management  structure  including 
the  lines  of  authority  and  plans  for  fiscal 
control. 

b.  Qualifications  and  experience  of 
the  designated  staff. 

c.  The  staff  positions  responsible  for 
implementation  of  the  program. 

6.  Budget  and  fustification 

Provide  a  detailed  budget  request  and 
line-item  justification  of  all  proposed 
operating  expenses. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http://forms.pcs.gov.  On  or  before  July 
15,  2001,  submit  the  appUcation  to  the 
Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

G.  Evaluation  Criteria  — 

Application 

The  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1 .  Resources  and  Needs  Assessment:  (25 
points) 

The  extent  to  which  the  applicant 
describes  how  the  current  activities 
relating  to  the  development  of  the 
LOINC  vocabulary  and  the  mapping  tool 
and  the  identification  and  need  for  other 
necessary  enhancements  for  LOINC 
code  management  and  the  need  for 
enhancement. 

2.  Collaboration:  (20  points) 

The  extent  to  which  the  applicant 
provides  evidence  of  collaborative 
relationships  with  other  agencies  and 
organizations  relevant  to  exchanging 
clinical  and  laboratory  information 
electronically  using  a  standard  exchange 
format  such  as  Health  Level  7  and  other 
possible  methods. 

3.  Proposed  Objectives:  (30  points) 

The  extent  to  which  the  applicant 
describes  the  specific  outcome  and 


process  objectives  for  the  proposed 
project:  how  they  will  be  measured,  and 
the  major  steps  required  to  meet  the 
objectives. 

4.  Operational  Plan:  (10  points)  . 

The  extent  to  which  the  projected 
timetable  for  completion  of  objectives 
and  for  meeting  objectives  is  reasonable 
and  realistic. 

5.  Project  Management  and  Staffing 
Plan:  (15  points) 

The  extent  to  which  the  applicant 
describes  the  management  structure  and 
staff  positions  with  clear  lines  of 
authority  and  plans  for  fiscal  control  for 
proposed  project  staff  and  qualifications 
and  experience  of  the  proposed  staff. 

6.  Budget:  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and 
justification  consistent  with  the 
proposed  program  objectives  and 
activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of 

1.  Annual  progress  reports  which 
includes: 

a.  A  brief  program  description; 

b.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period; 
and 

c.  If  established  goals  and  objectives 
were  not  accomplished  or  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
aimouncement. 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 4    Accounting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 
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I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317(k)(2)  of  the  Public  Health 
Service  Act,  (42  U.S.C.  247b  fk;)(2)),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements."  To  obtain 
business  management  technical 
assistance,  contact:  Glynnis  Taylor, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Announcement 
01114,  2920  Brandywine  Road,  Room 
3000,  Atlanta,  GA  30341-4146, 
Telephone  niunber:  (770)  488-2752, 
Email  address:  gldl@cdc.gov. 

For  program  technical  assistance, 
contact:  Warren  Williams,  MPH,  Health 
Scientist,  Cancer  Surveillance  Branch, 
Division  of  Cancer  Prevention  and 
Control,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention,  4770  Buford  Hwy.,  NE 
(MS— K53),  Atlanta,  GA  30341-3717, 
Telephone  number:  (770)  488-3095, 
Email  address:  wwilliamsl@cdc.gov. 

Dated:  June  6,  2001. 
John  L.  Williams 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  01-14721  Filed  6-11-01;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  Disease  Control  and 
Prevention 

[Prograin  Announcement  01 129] 

Cooperative  Agreement  for  the 
Development,  Operation,  and 
Evaluation  of  an  Entertainment 
Education  Program;  Notice  of       v. 
Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  development,  operation, 
and  evaluation  of  an  entertaiimient 
education  program.  This  program 
addresses  die  "Healthy  People  2010" 
focus  areas  of  Health  Communications, 


Physical  Activity  and  Fitness,  HTV. 
Sexually  Transmitted  Diseases,  Injury 
and  Violence  Prevention,  Diabetes, 
Immunization  and  Infectious  Diseases 
and  Cancer. 

The  overall  goal  of  this  program  is  to 
foster  Hollywood  leadership  support  for 
national  public  health  priorities  which 
include  accurate  depictions  of  science 
for  public  health  action,  collaborations 
for  prevention,  and  promoting  accurate 
depictions  of  healthy  living  at  all  stages 
ofUfe. 

Specific  purposes  include 
coordinating  strategic  placement  of 
public  health  storylines  and  messages  in 
entertainment  programming  including 
daytime  and  prime  time  television 
dramas;  enhancing  disease  prevention 
and  promotion  efforts  through 
entertainment  programming  that  reaches 
target  audiences;  providing 
opportimities  to  relate  the  stories  of 
prevention  through  entertainment 
programming;  providing  public  health 
education  and  training  to  entertainment 
industry  leaders  and  creators;  recognize 
exemplary  work  of  entertainment; 
eliciting  the  coordination  and 
cooperation  of  other  national,  public, 
private,  and  volimtary  agencies  that 
engage  in  entertainment  education  and 
entertainment  industry  activities. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  by  governments  and 
their  agencies:  that  is,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  nonprofit 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau,  federally  recognized  Indian  tribal 
governments,  hidian  tribes,  or  Indian 
tribal  organizations. 

C  Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2001  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30,  2001,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fimding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 


Direct  Assistance.  You  may  request 
equipment  as  direct  assistance,  in  lieu 
of  a  portion  of  financial  assistance. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
tmder  1.,  below,  and  CDC  wiU  assist  as 
requested  with  activities  under  2. 

1 .  Recipient  Activities: 

a.  Develop  and  coordinate  technical 
assistance  for  health  storylines  in  TV 
shows. 

Establish  and  maintain  a  resource 
guide  for  TV  Writers  and  Producers 
which  gives  details  of  priority  topics  for 
public  health  storylines  (e.g., tip  sheets 
for  web  page,  CD-ROM,  or  binder 
formats). 

Target  promotion  of  public  health 
topics  as  potential  storylines  to 
appropriate  audience  segments. 
Evaluate  audience  demographics  and 
match  issues  to  audience  potential  of 
specific  shows,  for  example,  shows 
targeting  youth  of  different  age  groups, 
shows  reaching  older  adults,  shows 
viewed  primarily  by  women,  etc. 

Use  resource  guide  to  promote 
priority  topics  for  public  health 
storylines  and  establish  partnerships 
with  entertainment  industry  writei^  and 
producers.  Develop  and  supply  as 
requested  a  subject  matter  expert  list  for 
priority  issues  to  serve  as  consultants 
for  TV  writers  and  producers  on  an  as 
requested  basis. 

Serve  as  a  point  of  contact  for 
entertainment  industry  to  develop 
accurate  storylines  on  public  health 
issues  coordinating  expert  consultants 
as  requested. 

b.  Foster  additional  partnerships  to 
promote  Entertainment — Education 
program. 

Facilitate  presentations  of  public 
health  topics  by  expert  consultants  to 
other  entertainment  industry  groups, 
technical  advisors,  and  educational 
consultants. 

Facilitate  the  development  of  a 
special  advisory  group  from  industry 
leaders  to  consult  on  best  practices  for 
improving  educational  outcomes 
through  increasing  the  media  awareness 
of  America's  youth. 

Coordinate  recognition  of  shows  that 
successfully  weave  public  health 
messages  into  storylines. 

2.  CDC  Activities: 

a.  Provide,  as  requested,  a  list  of 
public  health  priorities  in  terms  of  the 
scope  and  severity  of  risk  and/or  burden 
on  public  health. 

b.  As  requested,  facilitate  contact  to 
experts  in  specific  health  areas,  as  well 
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as  health  communication  leaders  in  key 
public  health  positions. 

c.  Provide,  as  requested,  technical 
assistance  and  consultation  in  the  area 
of  program  development, 
implementation,  and  health 
communication  campaigns.  _ 

d.  Provide,  as  requested,  technical 
assistance  and  consultation  in  the 
development  of  the  award/recognition 
activity. 

e.  Provide,  as  requested,  technical 
assistance  in  defining  the  scope  of 
activity  and  requests  for  the  youth- 
related  activities,  and  all  other  health- 
topic  specific  initiatives. 

f  Provide,  as  requested,  technical 
assistance  and  direction  in  development 
of  audience  assessments  using  existing 
databases  (e.g.  Healthstyles  Siuvey). 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  double-spaced  pages,  printed  on 
one  side,  with  one-inch  margins,  and 
unreduced  font.  The  narrative  should 
consist  of,  at  a  minimum,  a  Plan, 
Objectives,  Methods,  Evaluation  and 
Budget. 

F.  Submission  and  Deadline 

Application:  Submit  the  original  and 
two  copies  of  PHS  5161-1  (OMB 
Niunber  0920-0428).  Forms  are 
available  in  the  application  kit  and  at 
the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm 

On  or  before  July  31,  2001,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
returned  to  the  applicant. 


G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

The  application  will  be  evaluated 
against  the  following  criteria  (maximum 
100  total  points): 

1.  Backg^und,  Need,  and  Capacity 
(25  percent):  The  extent  to  which  the 
applicant  presents  data  and  information 
documenting  the  capacity  to  accomplish 
the  program,  positive  progress  in  related 
past  or  ciuxent  activities  or  programs, 
and,  as  appropriate,  need  for  the 
program.  The  extent  to  which  the 
applicant  demonstrates  a  three  year 
history  in  conducting  an  Entertainment- 
Education  program,  which  includes 
evidence  of  finitful  contacts  with 
industry  leaders,  entertainment 
education  scholarship  and  audience 
research. 

2.  Goals  and  Objectives  (15  percent): 
The  extent  to  which  the  applicant 
includes  goals  that  are  relevant  to  the 
purpose  of  the  proposal  and  feasible  to 
accomplish  during  the  project  period, 
and  the  extent  to  which  these  are 
specific  and  measurable.  The  extent  to 
which  the  applicant  has  included 
objectives  which  are  feasible  to 
accomplish  during  the  budget  period 
and  project  period,  and  which  address 
all  activities  necessary  to  accomplish 
the  purpose  of  the  proposal. 

3.  Methods  and  Staffing  (30  percent): 
The  extent  to  which  the  applicant 
provides:  (1)  a  detailed  description  of 
proposed  activities  which  are  likely  to 
achieve  each  objective  and  overall 
program  goals,  and  which  includes 
designation  of  responsibility  for  each 
action  undertaken;  (2)  a  reasonable  and 
complete  schedule  for  implementing  all 
activities;  and  (3)  a  description  of  the 
roles  of  each  imit,  organization,  or 
agency,  and  (4)  evidence  of 
qualifications,  supervision,  and  degree 
of  commitment  of  staff,  organizations, 
and  agencies  involved  in  activities. 

4.  Evaluation  (10  percent):  The  extent 
to  which  the  applicant  demonstrates 
potential  data  sources  for  evaluation 
piuposes  and  methods  to  evaluate  the 
data  sources,  and  documents  staff 
availability,  expertise,  experience,  and 
capacity  to  perform  evaluation. 

5.  Collaboration  (20  percent):  The 
extent  to  which  relationships  between 
the  program  and  other  organizations  and 
agencies,  including  entertainment 
advocacy,  industry  groups  and  leaders 
will  relate  to  the  program  or  conduct 
related  activities  are  clear,  complete, 
and  provide  for  complementary  or 
supplementary  interactions.  The  extent 
to  which  the  applicant  provides 


evidence  of  entertainment  advisory  _ 
capacity  within  an  existing  program. 

6.  Budget  and  Justification  (not 
scored):  The  extent  to  which  the 
applicant  provides  a  detailed  budget 
and  narrative  justification  consistent 
with  stated  objectives  and  planned 
program  activities. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this        _ 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
aimouncement. 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-1 3    Prohibition  on  use  of  CDC 

Funds  for  certain  Gun  Control 

Activities 
AR-1 4    Accounting  System 

Requirements 
AR-1 5     Proof  of  Non-Profit  Status 

L  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  311  and  1704  of  the  Public 
Health  Service  Act,  (42  U.S.C.  section 
311  and  1704],  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.283. 

J.  Where  To  Obtain  Addmonal 
Information 

This  ar  '  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

To  receive  additional  written 
information  and  to  request  an 
application  kit,  call  1-888-GRANTS4 
(1-888-472-6874).  You  will  be  asked  to 
leave  your  name  and  address  and  will 
be  instructed  to  identify  the  Program 
Announcement  number  of  interest.         < 
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If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from:  Mattie 
B.  Jackson,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  770-488-2696,  Email  address: 
mij3@cdc.gov. 

For  program  technical  assistance, 
contact:  Claudia  Parvanta,  Ph.D., 
Director,  Division  of  Health 
Communication,  Centers  for  Disease 
Control  and  Prevention,  Mailstop  D-25, 
1600  Clifton  Road,  Atlanta,  GA  30333, 
Telephone  number:  404-639-7280, 
Email  address:  cipO@cdc.gov. 

Dated:  June  6,  2001.    . 
lohn  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

[FR  Doc.  01-14722  Filed  &-11-01;  8:45  am] 

■LUNG  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Prevention  Research 
Centers,  Program  Announcement 
98047 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Prevention  Research 
Centers,  I*rogram  Announcement  98047, 
meeting. 

Times  and  Dates:  2  p.m. — 2:30  p.m., 
June  25,  2001  (Open).  2:30  p.m.— 4  p.m., 
June  25,  2001  (Closed). 

Place:  This  above  portion  of  this 
meeting  will  be  held  via  teleconference. 
The  teleconference  call  will  originate  in 
the  National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Prevention  Research  Centers  Program, 


Roger  Center,  Rhodes  Building,  3005 
Chamblee  Tucker  Rd.,  Atlanta,  Ga 
30341.  Open  access  to  the  call  will  be 
available  from  2 — 2:30  p.m.  EDT,  only. 
Interested  parties  may  access  the 
teleconference  at  800/811-2539.  The 
participant  code  is  989951. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  s^t  forth  in  section  552b(c)(4) 
and  (6).  Title  5  U.S.C,  and  the 
Determination  of  the  Deputy  Director  for 
Program  Management,  CDC,  pursuant  to 
Public  Law  92-463. 

Matters  to  be  Discussed:  The 
teleconference  meeting  will  concern  the 
review,  discussion,  and  evaluation  of 
supplemental  award  applications 
received  in  response  to  Program 
Announcement  #98047. 

Times  and  Dates:  8:30  a.m. — 9  a.m., 
June  26,  2001  (Open).  9  a.m.— 5  p.m., 
June  26,  2001  (Closed).  8  a.m.— 5  p.m., 
June  27,  2001  (Closed). 

Place:  Crowne  Plaza  Airport  Hotel, 
1325  Virginia  Ave.  Atlanta,  GA  30344. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4) 
and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Deputy  Director  for 
Program  Management,  CDC,  pursuant  to 
Public  Law  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  supplemental  award 
applications  received  in  response  to 
Program  Announcement  #98047. 

Contact  Person  For  More  Information: 
Mike  Waller,  Deputy  Branch  Chief, 
Healthcare  and  Aging  Studies  Branch, 
Centers  for  Disease  Control  and 
Prevention,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  4770  Buford  Highway,  m/s 
K45,  Atlanta,  GA.,  30341.  Telephone 
770/488-5264,  email  mnwl@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  May  30,  2001. 

Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  CDC. 

[FR  Doc.  01-14719  Filed  6-11-01;  8:45  am) 
BUJNO  CODE  41«3-18-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiiidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Head  Start  Family  and  Child 
Experiences  Survey  (FACES )/Quality 
Research  Center  Consortium. 

OMB  No.:  Revision  of  a  currently 
approved  collection  (#0970-0151). 

Description:  The  Administration  on 
Children,  Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
requesting  comments  on  plans  to  amend 
the  Head  Start  Family  and  Child 
Experiences  Survey  (FACES)  data 
collection.  This  study  is  being 
conducted  imder  contract  with  Westat, 
Inc.  (with  Ellsworth  Associates  and  the 
CDM  Group  as  their  subcontractors) 
(#105-96-1912)  to  collect  information 
on  Head  Start  performance  measures. 
The  current  revision  is  intended  to 
include  8  additional  sites  participating 
in  the  Head  Start  Quality  Research 
Center  Consortium.  These  Head  Start 
program-university  researcher 
partnerships,  funded  under  cooperative 
agreements  with  ACYF,  will  be 
conducting  evaluations  of  interventions 
designed  to  enhance  the  school 
readiness  of  Head  Start  children  in  such 
areas  as  literacy  and  social-emotional 
development,  through  improvements  in 
curriculum,  training,  and  assessment 
practices.  This  amendment  will  include 
use  of  subsections  of  the  FACES 
instrument  battery  to  obtain  information 
about  classroom  quality  and  child 
performance  both  before  and  after  the 
implementation  of  the  interventions. 
Data  from  local  sites  can  then  be 
compared  to  the  data  available  from  the 
FACES  national  sample. 

Respondents:  Federal  Government, 
Individuals  or  Households,  and  Not-for- 
profit  institutions. 

Annual  Burden  Estimates: 
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Estimated  Response  Burden  for  Respondents  to  the  Quality  Research  Center  Consortium  FACES  Data 

CoaECTlON,  2001 ,  2002,  2003 


Instrument 


Numt>er  of  re- 
spondents 


Numt>er  of  re- 
sponses per 
respondent 


Average  burden 
hours  per  re- 
sponse 


Total  burden 

hours 


Yean  (Fall  2001): 

Head  Start  Children  

Head  Start  Teachers  (child  ratings) 

Center  Directors  

Education  Coordinators 

Classroom  Teachers  

Year  2  (Spring  2002): 

Head  Start  Children 

Head  Start  Teachers  (child  ratings) 

Classroom  Teachers  

(Fall  2002): 

Head  Start  Children 

Head  Start  Teachers  (child  ratings) 

Center  Directors  

Education  Coordinators 

Classroom  Teachers  

Year  3  (Spring  2003): 

Head  Start  Children  

Head  Start  Teachers  (child  ratings) 

Classroom  Teachers  

Annualized  Totals: 

Year  1  

Year  2 > 

Year  3 


520 

40 

8 

8 

40 


40 
40 

800 

80 
16 
16 
80 

800 
80 
80 


1 
13 


13 


13 


0.66 
0.25 
1.00 
0.75 
1.00 

0.86 
0.25 
1.00 

0.86 
0.25 
1.W 
0.75 
1.00 

0.88 
0.25 
1.0 


343 

130 

8 

6 

40 

343 

130 

40 

S28 

260 

16 

IS 

80 

528 

260 

80 

527 

1410 

868 


Estimated  Average  Annual  Burden 
Hours:  935. 

Note:  The  935  Estimated  Average  Burden 
Hours  is  based  on  an  average  of  2001.  2002, 
and  2003  estimated  burden  hours: 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  bidden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  )une  6,  2001.        _ 
Bob  Sargis, 

Reports  Clearance  Officer. 
IFR  Doc.  01-14668  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS-2001- 
07] 

Family  Violence  Prevention  and 
Services  Program,  National  Resource 
Center  on  Domestic  Violence  and  Four 
Special  Issue  Resource  Centers; 
Availability  of  Funds  for  Fiscal  Year 
2001  and  Request  for  Applications 

AGENCY:  Office  of  Commxmity  Services, 
ACF,  HHS. 

ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  to  operate  the  National 
Resource  Center  on  Domestic  Violence 
and  four  special  issue  resource  centers. 

Letter  of  Intent:  All  applicants 
intending  to  apply  for  this  funding  are 
encouraged  to  submit  the  non-binding 
letter  of  intent  included  as  attachment  A 
to  the  Office  Community  Services  by 


July  3,  2001.  Please  fax  the  letter  to  the 
Office  of  Community  Services  (OCS), 
Family  Violence  Prevention  and 
Services  Program  at  (202)  401-5718. 
OCS  will  use  these  letters  to  forecast  the 
number  of  peer  review  panels  needed  to 
review  competitive  applications. 

Note  to  All  Prospective  Applicants: 
The  current  grantees  operating  the 
National  Resource  Center  on  Domestic 
Violence;  National  Health  Resource 
Center  on  Domestic  Violence:  Resource 
Center  on  Domestic  Violence:  Child 
Protection  and  Custody;  Resource 
Center  on  Civil  and  Criminal  Law 
(Battered  Women's  Justice  Project);  and 
the  Sacred  Circle,  National  Resource 
Center  to  End  Violence  Against  Native 
Women  have  indicated  their  intentions 
to  re-apply  for  funding. 
SUMMARY:'The  Office  of  Community 
Services  (OCS)  of  the  Administration  for 
Children  and  Families  (ACF)  expects 
$5,845,900  to  be  available  in  fiscal  year 
FY  2001  for  the  award  of  five 
cooperative  agreements  in  support  of  a 
National  Resource  Center  on  Domestic 
Violence  (NRC).  and  four  Special  Issue 
Resource  Centers  (SIRCs).  This 
Announcement  contains  all  the 
application  materials  needed  to  apply 
for  these  grants.  Please  copy  and  use 
these  materials  provided  in  submitting 
an  application  under  this 
Announcement.  No  additional 
application  materials  are  available  or  are 
needed  to  submit  an  application. 
Applicants  should  note  that  cooperative 
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agreements  to  be  awarded  under  this 
Program  Announcement  are  subject  to 
the  availabihty  of  funds. 

The  NRC  and  SIRCs  hmded  under 
this  aimouncement  will  operate  as  a 
Domestic  Violence  Resource  Network 
which  strengthens  the  existing  support 
systems  serving  battered  women,  their 
children  and  other  victims  of  domestic 
violence;  and  to  provide  comprehensive 
information  and  resources,  policy 
development,  and  technical  assistance 
designed  to  enhance  community 
response  to  and  prevention  of  domestic 
violence. 

Each  resource  center  is  required  to 
work  in  partnership  with  community- 
based  domestic  violence  programs,  State 
domestic  violence  coalitions.  Federal. 
State,  and  local  government  agencies, 
Indian  tribal  organizations,  policy 
makers  and  others  involved  in  assisting 
programs  and  victims  of  domestic 
violence  in  order  to  identify  and 
respond  to  emerging  issues,  technical 
assistance  requests,  and  increasing 
service  demands.  In  additiou  to 
promoting  research  and  providing 
information  and  technical  assistance, 
each  center  within  the  network  must 
provide: 

•  Comprehensive  statistics,  fact 
sheets,  and  specialized  information 
packets  addressing  a  range  of  domestic 
violence  issues; 

•  Materials  to  support  the 
development  and  replication  of  model 
programs,  legislation  and  exemplary 
practices; 

•  Technical  assistance  and  training  to 
assist  organizations,  programs  and 
communities  to  adapt  available 
resources  to  meet  local  needs: 

•  A  toll-free  information  line  which 
allows  the  pubUc  to  access  the  latest 
developments  in  research,  policy,  and 
practice; 

•  A  customer-oriented  information 
service  reachable  by  fax  or  mail 
whereby  programs,  agencies,  and 
professionals  may  receive  packets, 
newsletters,  bibliographies,  policy 
papers  and  fact  sheets; 

•  Assistance  to  customers  in 
accessing  AT&T  translation  services  for 
persons  for  whom  English  is  not  the 
primary  language; 

•  Collaboration  opportunities  with 
organizations  and  individuals 
representing  minority  and  underserved 
populations;  and 

•  Methods  by  which  individuals  with 
disabilities  may  access  materials  or 
service  in  accordance  with  section  307 
of  the  Family  Violence  Prevention  and 
Services  Act. 

Closing  Dates:  The  closing  date  for 
submission  of  applications  is  July  27. 
2001.  Applications  postmarked  after  the 


closing  date  will  be  classified  as  late. 
Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.  Detailed  application 
submission  instructions,  including  the 
address  where  applications  must  be 
received,  are  found  in  Part  IV  of  this 
announcement. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.  EST  at 
the  Family  Violence  Operations  Center: 
1815  North  Fort  Myer  Drive,  Suite  300, 
Arlington,  VA  22209  between  Monday 
and  Friday  (excluding  Federal 
holidays).  (Applicants  are  cautioned 
that  express/overnight  mail  services  do 
not  always  deliver  as  agreed.) 

Mailing  Addresses:  Applications 
should  be  mailed  to  Family  Operations 
Center;  1815  North  Fort  Myer  Drive, 
Suite  300,  Arlington,  VA  22209; 
Attention:  Application  for  Family 
Violence  Prevention  and  Services 
Program. 

Number  of  Copies  Required:  One 
signed  original  application  and  four 
copies  should  be  submitted  at  time  of 
initial  submission.  (OMB-0970-0062, 
expiration  date  10/31/2001) 

Acknowledgment  of  Receipt:  An 
acknowledgment  will  be  mailed  to  all 
applicants  with  an  identification 
number  that  will  be  noted  on  the 
acknowledgment.  This  number  must  be 
referred  to  in  all  subsequent 
communications  with  OCS  concerning 
the  application.  If  an  acknowledgment 
is  not  received  within  three  weeks  after 
the  application  deadline,  applicants 
should  notify  the  Family  Violence 
Operations  Center  by  telephone  at  (703) 
3561-7676.  Applicants  should  also 
submit  a  mailing  label  for  the 
acknowledgment. 

(Note:  To  facilitate  receipt  of  this 
acbiowledgment  from  ACF,  applicant  should 
include  a  cover  letter  with  the  application  to 
include  an  E-mail  address  and  FAX  number, 
if  these  items  are  available  to  the  applicant.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Families,  Office  of  Community  Services, 
Division  of  State  Assistance,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Telephone  William  Riley. 
(202)  401-5529.  James  Gray.  (202)  401- 
5705.  Sunni  Knight,  (202)  401-5319  or 
Shena  Russell,  (202)  205-5932. 

For  a  Copy  of  the  Announcement, 
Contact:  Family  Violence  Operations 
Center:  1815  North  Fort  Myer  Drive, 
Suite  300,  Arlington,  VA  22209;  Attn: 
Application  for  Family  Violence 


Prevention  and  Services  Program.  (703) 
351-7676. 

In  addition,  the  annoimcement  will  be 
accessible  on  the  OCS  website  for 
reading  or  printing  at:  http// 
www.acf.dhhs.gov/programs/ocs  under 
"Funding  Opportunities." 

Part  I — General  Information 

A.  Legislative  Authority 

Title  III  of  the  Child  Abuse 
Amendments  of  1984,  (Pub.  L.  98-457, 
42  U.S.C.  10401,  et  seq.)  is  entitled  the 
Family  Violence  Prevention  and 
Services  Act  tthe  Act).  The  Act  was  first 
implemented  in  FY  1986,  was 
reauthorized  and  amended  in  1992  by 
Pub.  L.  102-295,  and  was  amended  and 
reauthorized  for  fiscal  years  1996 
through  2000  by  Pub.  L.  103-322,  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  and  by  Pub.  L. 
104-235.  the  "Child  Abuse  Prevention 
and  Treatment  Act  Amendment  of 
1996."  The  Act  was  most  recently 
amended  by  the  "Victims  of  Trafficking 
and  Violence  Protection  Act  of  2000" 
(Pub.  L.  106-386.  10/28/2000). 


B.  Program  Purpose 

The  Department  is  required  to 
establish  and  maintain  a  National 
Resource  Center  (NRC)  and  up  to  seven 
Special  Issue  Resource  Centers  (SIRCs). 
(See  section  308(a)(2)  of  the  FVPSA.  as 
amended.)  On  a  nationwide  basis,  a 
network  composed  of  the  NRC  and  the 
SIRCs  will  offer  resource,  policy,  and 
training  assistance  to  Federal,  State,  and 
local  government  agencies,  to  domestic 
violence  service  providers,  and  to  other 
professional  and  interested  parties  on 
issues  pertaining  to  domestic  violence.. 
The  NRC  will  maintain  a  central 
resource  library  in  order  to  collect, 
prepare,  analyze,  and  disseminate 
information,  statistics,  and  statistical 
analyses  relating  to  the  incidence  and 
prevention  of  family  violence 
(particularly  the  prevention  of  repeated 
incidents  of  violence)  and  the  provision 
of  immediate  shelter  and  related 
assistance.  The  SIRCs  shall  provide  a 
specialization,  on  a  nationwide  basis,  in 
at  least  one  area  of  domestic  violence 
service,  prevention  or  law. 

C.  Eligible  Applicants 

Private  nonprofit  organizations  that 
focus  primarify  on  domestic  violence. 
Applicants  must  have  documented 
organizational  experience  in  the  area  of 
domestic  violence  prevention  and 
services  and  in  the  specific  special-issue 
area(s)  for  which  they  are  applying. 
Each  applicant  must  have  an  advisory 
board  which  includes  representatives 
from  domestic  violence  programs  in  the 
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region  who  are  geographically  and 
ciUttirally  diverse.  Each  applicant  must 
also  demonstrate  the  strong  support  of 
the  domestic  violence  advocates  from 
across  the  country  and  the  region  for 
designation  as  an  NRC  or  SIRC. 
Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  ciurently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorportation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

D.  Background 

To  comply  with  the  mandate  for  an 
NRC,  the  Office  of  Community  Services 
seeks  to  support  a  nationwide  effort  that 
is  staffed  by  an  expert  and  experienced 
multi-disciplinary  team  that  can 
respond  to  requests  for  resource,  policy, 
and  training  assistance  from 
individuals,  agencies  and  organizations 
at  the  Federal,  State  and  local  levels. 

Because  of  our  concerns  for 
administrative  efficiency,  ACF  has 
concluded  that  the  most  effective 
relationships  and  anticipated 
coordination  activities  between  the  NRC 
and  the  SIRCs  will  be  greaUy  enhanced 
with  the  establishment  and  maintenance 
of  fovu  (4)  SIRCs.  The  areas  of  domestic 
violence  service,  prevention,  or  law 
described  in  section  308  of  the  FVPSA 
clearly  overlap;  therefore  OCS  has 
determined  that  they  may  be  combined 
with  no  loss  of  emphasis. 

I.  All  SIRCs  Must  Carry  Out  the 
Following  Responsibilities 

(a)  Identification,  documentation  and 
the  development  of  innovative  training 
cunicida.  materials  and  manuals  for 
specific  program  needs; 

(b)  Provision  of  technical  assistance, 
training  and  constiltation  to  improve 
program  administration,  service 
delivery,  and  to  promote  the  utilization 
of  resources  and  state-of-the-art 
techniques  related  to  domestic  violence, 
including  methods  and  techniques  for 
program  implementation  and 
evaluation;  and 

(c)  Development  of  a  network  of 
professionals  in  domestic  violence  and 
the  coordination  of  their  input  and 
experiences  to  assist  persons,  programs 
or  agencies  requesting  assistance  or 
information. 


Considered  together,  the  NRC  and  the 
SIRCs  will  constitute  a  domestic 
violence  resource  network  and  will 
provide  assistance  to  Federal,  State  and 
local  governmental  agencies.  Tribal 
agencies.  State  Domestic  Violence 
Coalitions,  community-based  domestic 
violence  programs,  and  other 
organizations  and  individuals  involved 
in  domestic  violence  prevention, 
identification,  services,  and 
intervention.  To  that  end,  each  SIRC 
application  must  address  questions 
related  to  the  forms  and.  extent  of  the 
assistance  needed  by  the  field. 
Additionally,  the  application/applicant 
must  address  questions  related  to  the 
efficient  and  shared  use  of  ciurent 
electronic  capabilities,  how  assistance 
and  support  for  the  field  may  be  best 
communicated  and  delivered,  and 
questions  relative  to  the  state-of-the-art 
on  prevention,  identification, 
intervention,  and  services  in  domestic 
violence. 

Also,  the  discussion  of  the  provision 
of  assistance  and  consultation  in  the 
application  must  take  into  account 
varying  circumstances,  e.g.,  conditions 
in  the  field,  and  the  target  populations 
to  be  addressed.  Finally,  the  discussion 
of  the  anticipated  level  of 
-responsiveness  and  sensitivity  in  the 
application  should  reflect  the 
applicant's  flexibility,  proposed  options 
for  service  delivery,  cost,  and  the 
appropriateness  of  content. 

The  four  SIRCs  will  provide  specific 
leadership,  resource  information  and 
materials,  training,  technical  assistance 
and  professional  consultation  in  the 
following  subject  areas: 

(a)  Civil  and  Criminal  Justice — 
(i)  Criminal  justice  responses  to 

domestic  violence,  including  court- 
mandated  abuser  treatment  and  the 
development  of  batterer's  intervention 
services; 

(ii)  The  use  of  the  self-defense  plea  by 
domestic  violence  victims  and  o^er 
issues  that  arise  when  domestic 
violence  victims  are  accused  of 
committing  crimes,  including  homicide; 
and 

(iii)  Improving  access  to  and  the 
quality  of  legal  representation  for 
victims  of  domestic  violence  in  civil 
litigation,  including  the  issuance  and 
enforcement  of  protection  orders. 

(b)  Child  Protection  and  Custody — 
(i)  Improving  the  response  of  Child 

Protective  Service  agencies  to  battered 
mothers  of  abused  children;  and 

(ii)  Child  custody  issues  in  domestic 
violence  cases. 

(c)  Health  Care  and  Access — 

°(i)  Improving  interdisciplinary  health 
care  responses;  and 


(ii)  Improving  access  to  health  care 
resources  for  victims  of  domestic 
violence. 

(d)  National  Resource  Center  to  End 
Violence  Against  Native  Women  (Sacred 
Circle}— 

(i)  The  provision  of  training  and 
technical  assistance  to  State  Domestic 
Violence  Coalitions  and  to  Indian 
organizations  and  tribal  communities; 
and 

(ii)  Preparation  and  development  of 
technical  assistance  packages  to  aid  in 
the  replication  of  effective  services, 
prevention  efforts  and  training 
programs. 

II.  Areas  of  Responsibility  for  the 
National  Resoiut:e  Center  on  Domestic 
Violence 

It  is  expected  that,  on  a  nationwide 
basis,  the  NRC  shall  have  a  knowledge 
building  and  dissemination  capacity 
and  exhibit  a  systematic  approach  to  the 
development  and  the  distribution  of 
information  on  issues  for  the  field  in 
close  coordination  with  the  SIRCs.  To 
that  end,  the  NRC  shall  assume  an 
active  role  in  the  development  of  work 
groups  and  conferences  on  emerging 
policy  and  practice  issues,  and  publish 
and  disseminate  proceedings  on  the 
state-of-the-art  in  selected  areas  of 
domestic  violence  intervention  and 
prevention  efforts,  model  programs, 
policy  development  and  research; 
identify  areas  where  additional 
information  and  research  is  needed  to 
complement  policy  and  practice;  and 
suggest  next  steps  for  additional  data 
compilation,  innovative  demonstrations, 
program  administration,  policy  and 
service  program  evaluations. 

The  National  Resource  Center  Must 
Carry  Out  the  Following 
Responsibilities 

(a)  Identifying  emerging  domestic 
violence  issues  and  preparing 
information  and  policy  papers 
addressing  such  issues; 

(b)  Identification  of  the  need, 
documentation  and  development  of 
innovative  or  exemplary  practice  and 
resource  development,  and  assisting  the 
field  through  the  acquisition  of  a  1-800 
information  line  and  other  means,  in 
acquiring  and  adapting  such  resources 
to  specific  needs;  and 

(c)  Maintaining  a  central  resource 
library  to  collect,  prepare,  analyze,  and 
disseminate  information  and  statistics 
and  analyses  thereof  relating  to  the 
incidence  and  prevention  of  family 
violence  (particularly  the  prevention  of 
repeated  incidents  of  violence)  and  the 
provision  of  immediate  shelter  and 
related  assistance. 
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E.  Fonns  of  Awards 

The  OCS  intends  to  support  the  NRC 
and  the  SIRCs  through  Cooperative 
Agreements.  A  Cooperative  Agreement 
is  an  award  instnunent  of  financial 
assistance  when  substantial 
involvement  is  anticipated  between  the 
awarding  office  and  the  recipient  during 
performance  of  the  contemplated 
project.  The  Office  of  Community 
Services  will  outline  a  plan  of 
interaction  with  the  grantee  for 
implementation  under  the  Cooperative 
Agreement.  The  respective 
responsibilities  of  the  Office  of 
Community  Services  and  the  successful 
applicant  will  be  identified  and 
incorporated  into  the  Cooperative 
Agreement  during  pre-award 
negotiations.  It  is  anticipated  that  OCS 
responsibilities  will  not  change  the 
project  requirements  for  the  NRC  foimd 
in  this  Announcement.  The  plan  under 
the  cooperative  agreement  will  describe 
the  general  and  specific  responsibilities 
of  the  grantee  and  the  grantor  as  well  as 
foreseeable  joint  responsibilities.  A 
schedule  of  tasks  will  be  developed  and 
agreed  upon  in  addition  to  any  special 
conditions  relating  to  the 
implementation  of  the  project. 

F.  Minimum  Requirements  for  Project 
Design 

Applicants  may  apply  to  provide  NRC 
services  or  SIRC  services,  and  may 
submit  applications  for  more  than  one 
center.  However,  in  the  event  that  the 
applicant  does  apply  for  more  than  one 
center,  a  separate  application  for  each 
center  is  required.  Applicants  must 
clearly  indicate  whether  funding  is 
being  sought  to  support  a  NRC  or  an 
SIRC.  When  applying  for  the  SIRC  grant, 
the  applicant  must  specify  the  topical 
area(s)  being  addressed.  In  order  to 
successfully  compete  under  this 
Announcement,  the  applicant  should: 

1.  For  the  National  Resource  Center 

(a)  Outline  a  plan  of  interaction  with 
OCS  for  implementation  under  a 
cooperative  agreement  including,  as 
appropriate,  activities  involving 
Headquarters  agency  staff; 

(b)  Describe  the  immediacy  of  the 
need(s)  to  be  addressed  as  an  NRC, 
provide  information  on  the  specific 
services  your  organization  has  provided 
and  currently  provides,  and  what 
information  and  services  would  be 
provided  as  the  NRC;  describe 
specifically  how  the  NRC  will  meet  the 
statutory  requirements  in  sections  307 
and  308  of  the  Family  Violence 
Prevention  and  Services  Act. 

(c)  Present  the  technical  approach  and 
the  specific  workplans  for  the  provision 


of  assistance  to  the  field  that  is 
nationwide  in  scope,  including  the  use 
of  an  advisory  board  and/ or  expert 
panel;  a  plan  for  continued  contact  with 
the  field,  including  an  800  telephone 
number  and  direct  mailings;  a  plan  for 
the  implementation  and  effective  use  of 
electronic  communication  capability 
with  the  field;  and  a  plan  for  the 
development  and  use  of  a  network  of 
experts  for  the  provision  of  direct 
training  and  consultation,  including  fees 
for  service,  if  necessary; 

(d)  Describe  the  efforts  that  would  be 
initiated  to  coordinate  the  NRC  with 
national  advocacy  groups  and  domestic 
violence  organizations,  other  related 
national  resource  centers  and 
clearinghouses,  and  Federal,  State  and 
Indian  Tribal  agencies:  identify  the 
agencies/organizations  and  how  the 
initiation  of  or  continued  coordinatiMiLr 
with  them  will  enhance  the  NRC's 
activities  and  avoid  a  duplication  of 
efforts; 

(e)  Provide  a  plan  to  determine  the 
recommendation  for  and  the  manner  in 
which  you  would  implement  special 
projects  relating  to  policy  issues, 
training  curricula,  service  delivery 
models  or  other  aspects  of  services, 
related  to  the  prevention  of  domestic 
violence; 

(f)  Provide  a  plan  and  schedule  for 
evaluating  and  reporting  on  the 
effectiveness  of  the  project(s)  6  months 
after  the  effective  date  of  the  grant; 

(g)  Describe  the  proposed  NRC  staff 
with  appropriate  expertise;  and 

(h)  Describe  the  administrative  and 
organizational  structiu'e  of  the  applicant 
organization,  including  the  cost 
structure  within  which  the  project  will 
operate,  and  the  operational  and 
organizational  relationships  to  be 
established  with  the  SIRCs  that  will 
constitute  an  effective  national  network 
in  the  domestic  violence  areas.  Charts 
depicting  these  structures  and  the 
ensuing  relationships  must  be  included. 

Project  Period 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  be  for  5 
years.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period  but 
within  the  5-year  project  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determinatian  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 


Budget  Period  and  Federal  Share 

The  FY  2001  Federal  share  for  the 
National  Resource  Center  is  $1,494,825 
for  the  first  12-month  budget  period, 
subject  to  the  availability  of  funds. 

Matching  Requirement 

Grantees  must  provide  at  least  25 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  ACF  share  and  the  non- 
Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $600,000  in  Federal  funds 
(based  on  an  award  of  $600,000  per 
budget  period)  must  include  a  match  of 
at  least  $200,000  (25  percent  of  total 
project  cost)  for  a  total  budget  of 
$800,000.  If  approved  for  funding,  the 
grantee  will  be  held  accountable  for 
commitments  of  non-Federal  resources, 
and  failure  to  provide  the  required 
amounts  will  result  in  a  disallowance  of 
immatched  Federal  funds. 

Anticipated  Number  of  Projects  to  be 
Funded 

It  is  anticipated  that  one  National 
Resource  Center  on  Domestic  Violence 
will  be  funded. 

2.  For  the  Special  Issue  Resource 
Centers 

(a)  Describe  the  immediacy  of  the 
need(s)  to  be  addressed;  provide 
information  on  the  specific  services 
your  organization  has  provided  and 
currently  provides,  and  what 
information  and  specific  training,  and 
technical  assistance  would  be  provided 
as  an  SIRC;  describe  specifically,  how 
your  organization  will  meet  the 
statutory  requirements  of  sections  307 
and  308  of  the  Family  Violence 
Prevention  and  Services  Act; 

(b)  Demonstrate  an  in-depth 
understanding  of  the  program/service 
and  access/response  issues  of  the 
particular  SIRC(s)  and  the  problems 
associated  with  addressing  these  issues; 

(c)  Present  the  technicafapproach  and 
the  specific  workplans  for  the  provision 
of  training  and  technical  assistance  to 
the  field  that  is  nationwide  in  scope  and 
utilizes  the  support  and  facilitating 
efforts  of  the  NRC  and  a  network  of 
experts;  describe  a  plan  for  continuous 
contact  with  the  field,  an  800  telephone 
number  and  direct  mailings;  and  a  plan 
for  the  development  and  use  of  a 
network  of  experts  for  the  provision  of 
direct  training  and  consultation, 
including  fees  for  service,  if  necessary; 

(d)  Describe  the  efforts  that  you 
currently  make  or  plan  to  implement, 
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and  the  relationships  that  you  currently 
have  or  will  form,  to  coordinate 
activities  with  other  appropriate 
resource  centers,  domestic  violence 
advocacy  organizations,  public  agencies, 
the  NRC,  and  affiliated  SIRCs  in  a 
national  domestic  violence  network  to 
enhance  the  center's  activities  and  to 
avoid  duplication; 

(e)  Provide  a  plan  to  determine  the 
need  for  and  to  implement  special 
projects  related  to  training  curricula, 
service  delivery  models  or  other  aspects 
of  the  proposed  SIRC  topic; 

(f)  Provide  a  plan  to  evaluate  the 
effectiveness  of  the  proposed  project 
activities  within  6  months  of  the 
effective  date  of  the  grant; 

(g)  Describe  the  proposed  SIRC  staff 
with  appropriate  expertise;  and 

(h)  Describe  the  administrative  and 
organizational  structure  of  the  applicant 
organization,  including  the  management 
plan,  the  cost  structiu-e  within  which 
the  project  would  operate  and  the 
operational  and  programmatic 
relationships  to  be  formed  with  the 
affiliated  SIRCs  and  the  NRC.  Charts 
depicting  the  organizational  structiu«s 
and  the  ensuing  relationships  musfbe 
included. 

Project  Period 

Awards,  on  a  competitive  basis,  will 
be  for  a  one-year  budget  period, 
although  project  periods  may  be  for  5 
years.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period  but 
within  the  5-year  project  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

Budget  Period  and  Federal  Share 

The  FY  2001  Federal  share  for  each  of 
the  four  Special  Issue  Resource  Centers 
is  $1,087,769  for  the  first  12-month 
budget  period,  subject  to  the  availability 
of  funds. 

Matching  Requirement 

Grantees  must  provide  at  least  25 
percent  of  the  total  cost  of  the  proj'ect. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  ACF  share  and  Uie  non- 
Federal  share.  Cash  or  in-kind 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $600,000  in  Federal  funds 
(based  on  an  award  of  $600,000  per 
budget  period)  must  include  a  match  of 


at  least  $200,000  (25  percent  of  total 
project  cost)  for  a  total  budget  of 
$800,000.  If  approved  for  funding,  the 
grantee  will  be  held  accountable  for 
commitments  of  non-Federal  resources, 
and  failure  to  provide  the  required 
amoimts  will  result  in  a  disallowance  of 
unmatched  Federal  funds. 

Anticipated  Number  of  Proiects  To  Be 
Funded 

It  is  anticipated  that  four  Special  Issue 
Resource  Center  projects  will  be  funded 
as  cooperative  agreements,  i.e.,  one  in 
each  of  the  following  subject  areas:  Civil 
and  Criminal  Justice,  Child  Protection 
and  Custody,  Health  Care  and  Access, 
and  Native  Women. 

CFDA:  93.671  Family  Violence 
Prevention  and  Services:  Family 
Violence  Prevention  and  Services  Act, 
as  amended. 

Part  n — ^The  Review  Process 

A.  Eligible  Applicants 

Before  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  applicant  as 
specified.  Applications  from 
organizations  that  do  not  meet  the 
eligibility  requirements  will  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed.  Only  agencies  and 
organizations,  not  individuals,  are 
eligible  to  apply.  On  all  applications 
developed  jointly  by  more  than  one 
agency  or  organization,  the  application 
must  identify  only  one  organization  as 
the  lead  organization  and  official 
applicant.  The  other  participating 
agencies  and  organizations  can  be 
included  as  co-participants,  subgrantees 
or  subcontractors. 

For-profit  organizations  and  public 
agencies  are  only  eligible  to  participate 
as  subgrantees  or  subcontractors  with 
eligible  private  non-profit  organizations. 

Any  non-profit  organization  that  has 
not  previoiilly  received  an  award  from 
the  U.S.  Department  of  Health  and 
Human  Services  must  submit  proof  of 
non-profit  status  with  its  grant 
application.  The  non-profit  organization 
can  accomplish  this  by  either  making 
reference  to  its  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  or 
submitting  a  copy  of  its  letter  from  the 
IRS  under  IRS  Code  Section  501(c)(3). 
ACF  cannot  fund  a  non-profit  applicant 
without  acceptable  proof  of  its  non- 
profit status. 

B.  Review  Process  and  Funding 
Decisions 

Applications  that  are  received  and  are 
appropriately  postmarked,  and  are  from 


eligible  applicants,  will  be  reviewed  and 
scored  competitively.  Experts  in  the 
field,  generally  persons  from  outside  of 
the  Federal  government,  will  use  the 
appropriate  evaluation  criteria  listed 
later  in  this  Part  to  review  and  score  the 
applications.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions.  OCS  reserves  the  option  of 
discussing  applications  with,  or 
referring  them  to,  other  Federal  or  non- 
Federal  funding  sources  when  this  is 
determined  to  be  in  the  best  interest  of 
the  Federal  government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACF  Regional  Office  staff,  other 
Federal  agencies,  interested 
foundations,  national  organizations, 
specialists,  experts.  States  and  the 
general  public.  These  comments,  along 
with  those  of  the  expert  reviewers,  can 
be  considered  by  OCS  in  making 
funding  decisions. 

In  making  decisions  on  awards,  OCS 
may  give  preference  to  applications 
which  focus  on  or  demonstrate:  Past 
experience  in  operating  a  resource 
center  of  similar  nature;  a  substantially 
innovative  strategy  with  the  potential  to 
improve  theory  or  practice  in  the  field 
of  human  services;  a  model  practice  or 
set  of  procedures  that  holds  the 
potential  for  replication  by 
organizations  involved  in  the 
administration  or  delivery  of  human 
services;  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  financial  or  progranunatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and 
substantial  involvement  in  the  proposed 
project  by  national  or  community 
foundations. 

C.  Evaluation  Criteria 

Using  the  appropriate  evaluation 
criteria  below,  a  panel  of  at  least  three 
reviewers  (primarily  experts  from 
outside  the  Federal  government)  will 
review  each  application.  Applicants 
should  ensure  that  they  address  each 
ipiniTnnm  requirement  under  the 
appropriate  section  of  the  Program 
Announcement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
proposal  in  terms  of  the  appropriate 
evaluation  criteria  listed  below,  provide 
comments  and  assign  numerical  scores. 
The  point  value  following  each  criterion 
heading  indicates  the  maximuim 
numerical  weight  that  each  section  may 
be  given  in  the  review  process. 
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Review  Criteria 

Applications  for  the  National 
Resource  Center  and  the  Special  Issue 
Resource  Centers  will  be  evaluated 
against  the  following  criteria: 

1 .  Need  for  the  Project  (10  Points) 

The  extent  to  which  the  need  for  the 
project  and  the  problems  it  will  address 
have  national  and  local  significance;  the 
applicability  of  the  project  to 
coordination  efforts  by  national.  State 
and  local  governmental  and  non-profit 
agencies,  and  its  ultimate  impact  on 
domestic  violence  prevention  services 
and  intervention  efforts,  policies  and 
practice;  the  relevance  of  other 
documentation  as  it  relates  to  the 
applicant's  knowledge  of  the  need  for 
the  project;  and  the  identification  of  the 
specific  topic  or  program  area  to  be 
served  by  the  project.  Maps  and  other 
graphic  aids  may  be  attached. 

2.  Goals  and  Objectives  (10  Points) 

The  extent  to  which  the  specific  goals 
and  objectives  have  national  or  local 
significance,  the  clarity  of  the  go€ils  and 
objectives  as  they  relate  to  the  identified 
need  for  and  the  overall  purpose  of  the 
project,  and  their  applicability  to  policy 
and  practice.  The  provision  of  a  detailed 
discussion  of  the  objectives  and  the 
extent  to  which  the  objectives  reflect  or 
impact  the  state-of-the-art  relative  to  the 
problem  or  needs  for  the  project. 

3.  Approach  (30  Points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project,  emd  details  how  the  proposed 
work  will  be  accompUshed;  relates  each 
task  to  the  objectives  and  identifies  the 
key  staff  member  who  will  be  the  lead 
person;  provides  a  chart  indicating  the 
timetable  for  completing  each  task,  the 
lead  person,  and  the  time  committed; 
cites  factors  which  might  accelerate  or 
decelerate  the  work,  giving  acceptable 
reasons  for  taking  this  approach  as 
opposed  to  others;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved. 

The  extent  to  which  the  application 
describes  the  evaluation  methodology 
that  will  be  used  to  determine  if  the 
needs  identified  and  discussed  are  being 
met  and  if  the  results  and  benefits 
identified  are  being  achieved. 

4.  Results  and  Benefits  (20  Points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 


derived,  the  extent  to  which  they  are 
consistent  with  the  objectives  of  the 
application,  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy,  practice,  and 
theory,  and  the  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results.  AppUcants 
should  identify,  in  specific  terms,  the 
results  and  benefits,  for  target  groups 
and  human  service  providers,  to  be 
derived  from  implementing  the 
proposed  project.  Applicants  should 
also  describe  how  the  expected  results 
and  benefits  would  relate  to  previous 
demonstration  efforts. 

5.  Level  of  Effort:  (30  Points) 

Expertise,  Commitment,  and  Support 

(a)  The  extent  to  which  the  applicant 
has  nationally  recognized  expertise  in 
the  area  of  domestic  violence  and  a 
record  of  high  quality  service  to  victims 
of  domestic  violence,  including  a 
demonstration  of  support  fi^m  advocacy 
groups,  such  as  State  Domestic  Violence 
Coalitions  or  recognized  national 
domestic  violence  groups;  the  extent  to 
which  the  applicant's  commitment 
exceeds  the  minimum  statutory 
requirements  for  diversity,  the  provision 
of  service  to  ethnic,  racial,  and  non- 
English  speaking  minorities,  older 
individuals,  and  individuals  with 
disabilities. 

Staff  Background,  Organizational 
Experience,  and  Competence  of  Staff 

(b)  The  adequacy  of  the  staffing 
pattern  for  the  proposed  project,  how 
the  individual  responsibilities  are 
linked  to  project  tasks,  and  the 
contributions  to  be  made  by  key  staff. 
Each  collaborating  or  cooperative 
organization,  individual  consultant,  or 
other  key  individuals  who  will  work  on 
the  project  should  be  listed  along  with 

a  description  of  the  natiue  of  their  effort 
or  contribution.  The  background  and 
experience  of  the  project  director  and 
key  project  staff  and  history  and 
accomplishments  of  the  organization; 
the  qualifications  of  the  project  team 
including  any  experience  with  similar 
projects;  the  variety  of  skills,  relevant 
educational  background,  and  the  ability 
to  effectively  manage  the  project  and  to 
coordinate  with  other  agencies.  One  or 
two  pertinent  paragraphs  on  each  key 
member  are  preferred  to  vitae/resumes. 
However,  vitae/resumes  may  be 
included. 

Adequacy  of  Resources  and  the  Budget 

(c)  The  adequacy  of  the  available 
resources  and  organizational  experience 
with  regard  to  the  scope  of  the  tasks  of 
the  proposed  project.  A  list  of  the 


financial,  physical,  and  other  resources 
already  committed  to  this  effort  by  other 
private  and  public  institutions  and 
agencies,  if  any,  and  the  explanation  of 
how  these  organizations  will  participate 
in  the  day-to-day  operations  of  the 
project.  Letters  from  these  agencies  and 
organizations  identifying  and  discussing 
the  specifics  of  their  commitment  and 
participation  must  be  included  in  the 
application.  The  extent  to  which  the 
proposed  budget  is  related  to  the  level 
of  effort  required  to  obtain  the  project's 
objectives;  and  how  the  project's  costs 
are  reasonable  in  view  of  the  anticipated 
results. 

Collaborative  Efforts 

(d)  The  extent  of  the  additional 
private  sector  resources  that  may  be 
available  to  support  or  enhance  the 
overall  program.  A  discussion,  in  detail, 
and  the  provision  of  documentation  for 
any  proposed  collaborative  or 
coordinated  efforts  with  other  public  or 
private  agencies  or  organizations. 
Letters  from  these  agencies  and 
organizations  must  be  included 
discussing  their  interest  and/or 
commitment  in  supporting  the  proposed 
project,  stating  at  what  jimcture  they 
would  become  involved  and  the 
expected  level  of  resource  commitment 

Part  in — Other  Information  and 
Instructions  for  the  Development  and 
Submission  of  Applications 

Applicants  should  note  that  non- 
responsiveness  to  Part  I  section  F 
"Minimum  Requirements  for  Project 
Design"  would  result  in  a  low 
evaluation  score  by  the  panel  of  expert 
reviewers.  Applicants  must  clearly 
identify  the  specific  resource  center  for 
which  they  wish  to  have  their 
applications  considered,  and  tailor  their 
applications  accordingly.  Previous 
experience  has  shown  that  an 
application,  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
project  description,  is  less  likely  to 
score  as  well  as  one  that  is  more  clearly 
focused  and  directly  responsive. 

A.  Available  Funds 

OCS  intends  to  award  five  cooperative 
agreements  (subject  to  the  availability  of 
funds]  resulting  from  this 
Announcement  diuing  the  fourth 
quarter  of  FY  2001.  The  size  of  the 
actual  awards  may  vary  irom  the 
estimates  herein. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
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a  project  is  approved  for  support, 
including  any  extensions. 

For  mijJti-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period  is  dependent  upon  several 
factors,  including  proof  of  satisfactory 
performance  and  the  availability  of 
federal  funds. 

B.  Grantee  Share  of  Project  Costs 

Federal  funds  will  be  provided  to 
cover  up  to  75%  of  the  total  allowable 
project  costs.  Therefore,  the  non-Federal 
share  must  amount  to  at  least  25%  of 
the  total  (Federal  plus  non-Federal) 
project  cost.  This  means  that,  for  every 
$3  in  Federal  funds  received  applicants 
must  contribute  at  least  $1.  For 
example,  the  cost  breakout  for  a  project 
with  a  total  cost  of  $100,000  to 
implement  would  be: 


Total  cost 


$100,000 


Max.  Federal 
request 


$75,000 


Non-Federal 
share 


$25,000 


The  following  sections  contain 
information  and  instructions  for 
submitting  applications  in  response  to 
this  Announcement.  Application  forms 
are  provided  as  part  of  this  publication 
along  with  a  checklist  for  assembling  an 
application  package.  Please  copy  and 
use  these  forms  in  submitting  an 
application.  Potential  applicants  should 
read  this  section  carefully  in 
conjimction  with  the  information 
contained  within  the  specific  resource 
center  area  under  whidi  the  application 
is  to  be  submitted.  The  resource  center 
descriptions  are  in  Part  I. 

C.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  imder  covered  programs. 

All  States  and  territories,  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  New  York,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  South  Dakota, 
Tennessee,  Vermont,  Virginia, 
Washington,  Wyoming,  and  Palau  have 
elected  to  participate  in  the  Executive 
Order  process  and  have  established  a 
Single  Point  of  Contact  (SPOCs). 
Applicants  from  these  twenty-seven 


jurisdictions  need  take  no  action 
regarding  E.0. 12372.  Applicants  for 
projects  to  be  administered  by  Federally 
recognized  Indian  Tribes  are  also 
exempt  from  the  requirements  of  E.O. 
12372.  Otherwise,  applicants  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  indicate  "not  applicable" 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  frt)m  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  that 
may  trigger  the  "accommodate  or 
explain"  rule. 

when  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  OCSE  Office  of 
Grants  Management,  370  L'Enfant 
Promenade,  SW,  4th  Floor  East, 
Washington,  DC  20447. 

A  list  of  the  Single  Point  of  Contact 
for  each  State  and  Territory  is  included 
at  the  end  of  this  aimouncement  as 
Attachment  G. 

D.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995.  Public  Law  104-13,  the 
Department  is  required  to  submit  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  and  recordkeeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
inforination  requirements  beyond  those 
approved  for  ACF  grant  applications 
under  0MB  Control  Number  0970-0062. 
An  agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

E.  Deadline  for  Submittal  of 
Applications 

The  closing  date  and  time  for 
submittal  of  applications  imder  this 


program  announcement  is  found  at  the 
beginning  of  this  program 
annoimcement  under  "CLOSING 
DATES." 

ACF  may  extend  an  application 
deadline  for  applicants  affected  by  acts 
of  God  such  as  floods  and  hurricanes, 
when  there  is  widespread  disruption  of 
mail  service,  or  for  other  disruptions  of 
services,  such  as  a  prolonged  blackout, 
that  affect  the  public  at  large.  A 
determination  to  waive  or  extend 
deadline  requirements  rest  with  the 
Chief  Grants  Management  Officer. 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  either  received  on 
or  before  the  deadline  date  or  sent  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  Family  Violence  Operations  Center: 
1815  North  Myer  Drive.  Suite  300. 
Arlington.  VA  22209;  Attention: 
Application  for  Family  Violence 
Prevention  and  Services  Program. 

Applications  handcarried  by 
applicants,  applicant  couriers,  or 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
Family  Violence  Operations  Center: 
1815  North  Fort  Myer  Drive,  Suite  300, 
Arlington,  VA  22209.  between  Monday 
and  Friday,  (excluding  Federal 
holidays)  (AppUcants  are  cautioned  that 
express/overnight  mail  services  do  not 
always  deliver  as  agreed.) 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  the  date  or  time  of 
submission  and  time  of  receipt. 

Late  Applications 

Applications,  which  do  not  meet  the 
criteria  above,  are  considered  late 
applications.  The  ACF  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competition.  __ 

Extension  of  Deadlines 

ACF  may  extend  the  deadline  for  all 
applicants  due  to  acts  of  God,  such  as 
floods,  hurricanes  or  earthquakes; 
widespread  disruption  of  the  mails;  or 
if  ACF  determines  a  deadline  extension 
to  be  in  the  best  interest  of  the 
Government.  A  determination  to  waive 
or  extend  deadline  requirements  rests 
with  the  Chief  Grants  Management 
Officer. 
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F.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

1.  SF  424— The  SF  424  and 
certifications  have  been  reprinted  for 
your  convenience  in  preparing  the 
application.  You  should  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  in  the 
annoimcement,  typing  yoiu-  information 
onto  the  copies. 

At  the  top  of  the  Cover  Page  of  the  SF 
424,  enter  the  single  priority  area 
number  under  which  the  application  is 
being  submitted.  An  application  should 
be  submitted  imder  only  one  priority 
area. 

2.  SF  424A— Budget  Information— 
Non-Construction  Programs — 

With  respect  to  the  424A,  Budget 
Information — Non-Construction 
Programs,  Sections  A,  B,  C,  E,  and  F  is 
to  be  completed.  Section  0  does  not 
need  to  be  completed. 

In  order  to  assist  applicants  in 
correctly  completing  Uie  SF  424  and 
424A,  detailed  instructions  for 
completing  these  forms  are  contained  on 
the  forms  themselves.  See  the 
Instructions  accompanying  the  attached 
SF  424A,  as  well  as  the  instructions  set 
forth  below. 

Section  A — Budget  Summary 

Lines  1-4 

Column  (a)  Line  1— Enter  OCS  FVPS 

Program 
Colimin  (b)  Line  1— Enter  93.592 
Columns  (c)  and  (d) — Not  Applicable 
Column  (e),  (f)  and  (g) — For  lines  1 
through  4,  enter  in  appropriate 
amounts  needed  to  support  the 
project  for  the  entire  project  period. 

Line  5 

Enter  the  figures  from  Line  1  for  all 
columns  completed,  (e),  (f),  and  (g). 

Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  will  be  entered  in 
Colimm  (1). 

AUocability  of  costs  is  governed  by 
applicable  cost  principles  set  forth  in 
the  Code  of  Federal  Regulations  (CFR), 
Title  45,  and  Parts  74  and  92. 

Budget  estimates  for  administrative 
costs  must  be  supported  by  adequate 
detail  for  the  grant  officer  to  perform  a 
cost  analysis  and  review.  Adequately 
detailed  calculations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  imit 
costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 


included  under  the  object  class  other, 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives:  large  dollar 
amounts;  local,  regional,  or  o&er  travel; 
new  positions;  major  equipment 
purchases;  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Line  6a 

Personnel — Enter  the  total  costs  of 
salaries  and  wages. 

Justification — Identify  the  project 
director  and  staff.  Specify  by  title  or 
name  the  percentage  of  time  allocated  to 
the  project,  the  individual  annual 
salaries  and  the  cost  to  the  project  (both 
Federal  and  non-Federal)  of  the 
organization's  staff  who  will  be  working 
on  the  project. 

Line  6b 

Fringe  Benefits — Enter  the  total  costs 
of  fringe  benefits  unless  treated  as  part 
of  an  approved  indirect  cost  rate,  which 
is  entered  on  Line  6j. 

Justification — Enter  the  total  costs  of 
fringe  benefits,  unless  treated  as  part  of 
an  approved  indirect  cost  rate.  Provide 
a  breakdown  of  amounts  and 
percentages  that  comprise  fringe  benefit 
costs. 

Line  6c 

Tmvel — ^Enter  total  cost  of  all  travel 
by  employees  of  the  project.  Do  not 
enter  costs  for  consultant's  travel. 

Justification — ^Include  the  name(s)  of 
traveler{s),  total  number  of  trips, 
destinations,  length  of  stay,  mileage 
rate,  transportation  costs  and 
subsistence  allowances.  Traveler  must 
be  a  person  listed  under  the  personnel 
line  or  employee  being  paid  under  non- 
federal share. 

Note:  Local  transportation  and  Consultant 
travel  costs  are  entered  on  Line  6h. 

Line6d 

Equipment — ^Enter  the  total  costs  of 
all  equipment  to  be  acquired  by  the 
project.  Equipment  means  an  article  of 
non-expendable,  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost 
which  equals  or  exceeds  the  lesser  of  (a) 
the  capitalization  level  established  by 
the  organization  for  financial  statement 
purposes,  or  (b)  $5,000. 

Note:  If  an  applicant's  current  rate 
agreement  was  based  on  another  definition 
for  equipment,  such  as  "tangible  personal 
property  $500  or  more",  the  applicant  shall 


use  the  definition  used  by  the  cognizant 
agency  in  determining  the  rate(s).  However, 
consistent  with  the  applicant's  equipment 
policy,  lower  limits  may  be  set. 

Justification — Equipment  to  be 
purchased  with  Federal  funds  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  already  have  the  equipment  or 
a  reasonable  facsimile  available  to  the 
project. 

Line  6e 

Supplies— Enter  the  total  costs  of  all 
tangible  personal  property  other  than 
that  included  on  line  6d. 

Justification — ^Provide  a  general 
description  of  what  is  being  purchased 
such  as  type  of  supplies:  office, 
classroom,  medical,  etc.  Include 
equipment  costing  less  than  $5,000  per 
item.. 

Line  6f 

Contractual — Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable]  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification — Ail  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  currently  set  at 
$100,000.  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Line  6g 

Construction — ^Not  applicable. 

Line  6h 

Ot/ier— Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable,  may 
include,  but  are  not  limited  to, 
insurance,  food,  medical  and  dental 
costs  (non-contractual),  fees  and  travel 
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paid  direcUy  to  individual  consultants, 
local  transportation  (all  travel  which 
does  not  require  per  diem  is  considered 
local  travel],  space  and  equipment 
rentals,  printing  and  publication, 
computer  use  training  costs  including 
.  tuition  and  stipends,  training  service 
costs  including  wage  payments  to 
individuals  and  supportive  service 
pa)rments,  and  staff  development  costs. 

Line  6i 

Total  Direct  Charges — ^Enter  the  total 
of  6a  through  6h. 

Line6j 

Indirect  Charges — ^Enter  the  total 
amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  DHHS  or  other  Federal 
agencies. 

Line  6k 

Totals — ^Enter  the  total  amount  of 
Lines  6i  and  6j. 

Line  7 

Program  Income — ^Enter  the  estimated 
amount  of  income,  if  any,  expected  to  be 
generated  from  this  project.  Separately 
show  expected  program  income 
generated  from  OCS  support  and 
income  generated  from  other  mobilized 
funds.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  the 
program  narrative  statement. 

Justification — ^Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category, 
(See  SF-424A,  Section  B.6)  and  whether 
it  is  cash  or  third  party  in-kind.  The 
firm  commitment  of  these  required 
funds  must  be  documented  and 
submitted  with  the  application  in  order 
to  be  given  credit  in  the  Criterion. 

Except  in  imusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuals 
from  which  funds  will  be  received. 

Line  8 

Column  (a) — Enter  the  project  title. 
Column  (b) — Enter  the  amount  of  cash 

or  donations  to  be  made  by  the 

applicant. 


Column  (c) — Enter  the  State 

contribution. 
Column  (d) — Enter  the  amount  of  cash 

and  third  party  in-kind  contributions 

to  be  made  from  all  other  sources. 
Column  (e) — Enter  the  total  of  columns 

(b),  (c).  and  (d). 

Lines  9, 10  and  11 

Leave  Blank 

Line  12 

Carry  the  total  of  each  column  of  Line 
8,  (b)  through  (e).  The  amount  in 
Column  (e)  should  be  equal  to  the 
amount  on  Section  A,  Line  5,  Column 

(f). 

Justification — Describe  third  party  in- 
kind  contributions,  if  included. 

Section  F — Other  Budget  Information 

Line  21 

Direct  Charges — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22 

Indirect  Charges — Enter  the  type  of 
DHHS  or  other  Federal  agency  approved 
indirect  cost  rate  (provisional, 
predetermined,  final  or  fixed]  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied  and  the  total 
indirect  expense.  Also,  enter  the  date 
the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  the 
approved  rate  agreement. 

Line  23 

Provide  any  other  explanations  and 
continuation  sheets  required  or  deemed 
necessary  to  justify  or  explain  the 
budget  information. 

3.  Project  Summary  Description — 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  and  the  title  of  the  project 
as  shown  in  item  11  of  the  SF  424.  The 
summary  description  should  not  exceed 
300  words.  These  300  words  become 
part  of  the  computer  database  on  each 
project. 

C^re  should  be  taken  to  produce  a 
summary  description  that  accurately 
and  concisely  reflects  the  application.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisual  materials  should  be 
closed  captioned).  The  project  summary 
description,  together  with  the 


information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 
4.  Program  Narrative  Statement — 
The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  I.  The  narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Need  for  the  Project; 

(b)  Goals  and  Objectives; 

(c)  Approach; 

(d)  Results  and  Benefits;  and 

(e)  Level  of  effort. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Part  II,  Review  Process, 
under  Evaluation  criteria.  The  narrative 
should  be  typed  double-spaced  on  a 
single-side  of  an  8V2''  x  11"  plain  white 
paper,  with  1"  margins  on  all  sides.  All 
pages  of  the  narrative  (including  charts, 
references/footnotes,  tables,  maps, 
exhibits,  etc.)  must  be  sequentially 
numbered,  beginning  with  "  Need  for 
the  Project"  as  page  number  one. 
Applicants  should  not  submit 
reproductions  of  larger  size  paper, 
reduced  to  meet  the  size  requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an  8  Vz' 
X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  application  as  these 
pose  photocopy  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability 
Statement: 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  imit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
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team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 
6.  Assurances/Certifications — 
Applicants  are  required  to  file  a  SF 
424B,  Assurances — Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities;  and  (3)  Certification 
Regarding  Environmental  Tobacco 
Smoke.  These  certifications  are  self- 
explanatory.  Copies  of  these  assurances/ 
certifications  are  reprinted  at  the  end  of 
this  Application  Kit  and  should  be 
reproduced  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and 
Debarment  and  Other  Responsibilities, 
and  Environmental  Tobacco  Smoke 
certifications. 

G.  The  Application  Package 

Each  application  package  must 
include  an  original  and  four  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling;  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

Applicants  should  include  a  self- 
addressed  stamped  acknowledgment 
card.  All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application.  If  acknowledgment  of 
receipt  of  your  application  is  not 
received  within  three  weeks  after  the 
deadline  date,  please  notify  the  Family 
Violence  Operations  Center  at  (703) 
351-7676. 

H.  Post- Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 


of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  the  total 
project  period  for  which  support  is 
contemplated,  and  the  total  required 
financial  grantee  participation. 

General  Conditions  and  Special 
Conditions  (where  the  latter  are 
warranted)  which  will  be  applicable  to 
grants,  grantees  will  be  subject  to  the 
provisions  of  45  CFR  part  74  or  92. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  semi-annual 
financial  reports  (SF  269)  throughout 
the  project  period,  as  well  as  a  final 
progress  and  financial  report  within  90 
days  of  the  termination  of  the  project. 

Audit  requirements  are  prescribed  in 
OMB  Circular  A-133,  "Audits  of  State, 
Local  Governments  and  Non-Profit 
Organizations."  This  circular  establishes 
uniform  audit  requirements  for  non- 
Federal  entities  that  administer  Federal 
awards.  The  revised  circular  became 
effective  July  30,  1997  and  applies  to 
audits  of  fiscal  years  beginning  after 
June  30, 1996.  If  an  applicant  does  not 
request  indirect  costs,  it  should 
anticipate  in  its  budget  request  the  cost 
of  having  an  audit  performed  at  the  end 
of  the  grant  period. 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989, 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  Tribes  and  Tribal 
organizations.  Current  and  prospective 
recipients  (and  their  sub-tier  contractors 
and/ or  grantees)  are  prohibited  fi'om 
using  Federal  funds,  other  than  profits 
&t)m  a  Federal  contract,  for  lobbying 
Congress  or  any  Federal  agency  in 
connection  wiUi  the  award  of  a  contract, 
grant,  cooperative  agreement  or  loan.  In 
addition,  for  each  award  action  in 
excess  of  $100,000  (or  $150,000  for 
loans)  the  law  requires  recipients  and 
their  sub-tier  contractors  and/or  sub- 
grantees  (1)  To  certify  that  they  have 
neither  used  nor  will  use  any 
appropriated  funds  for  payment  to 
lobbyists;  (2)  to  disclose  the  name, 
address,  payment  details,  and  the 
purpose  of  any  agreements  with 
lobbyists  whom  recipients  or  their  sub- 
tier  contractors  or  sub-grantees  will  pay 


with  profits  or  non-appropriated  funds 
on  or  after  December  22,  1989  and  (3) 
to  file  quarterly  updates  about  the  use 
of  lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  civil 
penalties  for  noncompliance. 

(Catalog  of  Federal  Domestic  Assistance 
number  93.592.  Family  Violence  Prevention 
and  Services) 

Dated:  June  7.  2001. 

William  D.  Riley, 

Pmgram  Director.  Office  of  Community 
Services. 

Family  Violence  Prevention  and 
Services  Program 

List  of  Attachments 

Attachment  A    Letter  of  Intent 
Attachment  B-1     Application  for 

Federal  Assistance 
Attachment  B-2  Budget  Information — 

Non-Construction  Programs 
Attachment  B-3    Assurances — Non- 
Construction  Programs 
Attachment  C    Certification  Regarding 

Drug-Free  Workplace  Requirements 
Attachment  D    Certification  Regarding 

Debarment,  Suspension,  and  other 

Responsibility  Matters  (Primary 

Covered  Transactions) 
Attachment  E    Certification  Regarding 

Environmental  Tobacco  Smoke 
Attachment  F-1     Certification 

Regarding  Lobbying 
Attachment  F-2     Disclosure  of 

Lobbjring  Activities 
Attachment  G    State  Single  Point  of 

Contact  Listing 

Attachment  A 
Letter  of  Intent 

Office  of  Community  Services. 

Administration  for  Children  and 
Families.  370L'Enfant  Promenade,  SW.. 
Washington,  E>C  20447. 

To  Whom  It  May  Concern:  I  intend  to 
apply  for  funds  for  the  National  Resource 
Center  on  Domestic  Violence  and/or  one  of 
the  Spiecial  Issue  Resource  Centers  under  the 
Family  Violence  Prevention  and  Services 
Discretionary  Funds  Program  for  the  Office  of 
Community  Services. 

Organization: 

Address: 

Name:     _^^ 

Position:    

Date:   

Phone:    

FAX:  __^ 

E-mail: 

Resource  Center  for  which   you   intend   to 

apply:     ^ . 

Please  fax  to  (202)  401-5718. 

Please  Submit  By  [21  Days  After 
Publication  in  Federal  Register]. 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Attachment  B-1,  Pafe  1 


OMB  Approve  No.  034»<X>43 


2.  DATE  SUBMrrrEO 


Appltcant  Identifief 


1.  TYPE  OF  SUBIMSSiON: 

Application 
[JConstruction 

n  Non-Con»tnictk>n 


3.  DATE  RECEIVED  BY  STATE 


State  Application  Identifier 


PreappHcation 
n  Conetructton 

D  Nofi-Con»tructh>n 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Federal  Identitier 


5.  APPLICANT  INFORMATION 


Legal  Name: 


Organizatiortal  Unit: 


Address  (give  dty,  county.  State,  and  zip  code): 


Name  and  telephone  number  ol  person  to  be  contacted  on  matters  involving 
this  applicatKxi  (give  area  code) 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 


7.  TYPE  OF  APPLICANT:  (enter  appropnale  letter  m  box) 


m-rm 


D 


8.  TYPE  OF  APPLICATION: 

□  New         □  ContiniMrtlon  □  RewWoo 

If  Revision,  enter  appropriate  letter(s)  in  box(es)  I      I     I      I 

A  Increase  Award         B  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    OVr^(speaty): 


A.  State  H.  Independent  School  Oist. 

B.  County  I  State  Controlled  Institution  ol  Higher  Learning 

C.  Municipal  J.  Private  Unrversity 

D.  Township  K.  Irtdwn  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipal  M.  Profit  Organization 

G.  Special  Districi  N  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


11.  DESCRIPTIVE  TtfLE  OF  APPUCANT'S  PROJECT: 


nn-cn 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  ('C///es,  Counties.  States,  etc.): 


13.  PROPOSED  PROJECT 


14.  CONGRESSIONAL  DISTRICTS  OF: 


Start  Date 


Ending  Date 


a.  Applicant 


b.  Protect 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


(.  Program  Income 


g.  TOTAL 


16.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPUCATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  OELINOUENT  ON  ANY  FEDERAL  DEBT? 
Q  Ye«    If  'Yee.'  eltach  an  explarwikMV  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF.  ALL  DATA  IN  THIS  APPUCATIOWPREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED.  . 


a.  Type  Name  of  Authorized  Representative 


b.  Title 


d.  Signature  of  Authorized  Representative 


c.  Telephone  Number 


e.  Date  Signed 


Previous  Edition  Usable 
Authonzed  for  Local  Reproduction 


Standard  Form  424  (Rev  7-97) 
Prescnbed  by  OMB  Circular  A-102 
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Instructions  for  the  SF-424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regeirding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standcird  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  h-om  an  existing 
obligation. 

9.  Name  of  Federal  agency  fi-om  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  sepaate  sheet,  if  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breeikdown  using  same  categories  as 
item  15. 

16.  Applicemts  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  S^-424A  AttacJiment  B- 
2,  Page  3 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0044),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
■  shown  for  different  functions  or  atrtivities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  Catalog  program 
title  and  the  Catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amoimts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  Catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  Catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  Catalog  nimiber  on  each  line 
in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prep{u%  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  spac»  for  all  breakdown  of 
data  required.  However,  when  more  than  one 


sheet  is  used,  the  first  page  should  provide 
the  sunmiary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c) 
and  (d)  blank.  For  each  line  entry  in  Colunms 
(a)  and  (b),  enter  in  Columns  (e),  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  colunm  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Line  6a-i — Show  the  total  of  Lines  6a  to  6h 
in  each  column. 

Line  6j — Show  the  amount  of  indirec:t  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (1) — (4),  Line  6k  should  be  the 
same  as  the  sum  of  the  amoimts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show 
under  the  program  narrative  statement  the 
natiire  and  source  of  income.  The  estimated 
amount  or  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Line  8-11  Enter  amounts  of  non-federal 
resources  that  will  be  used  on  the  grant.  If 


in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  vfhich  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Columns  (b), 
(c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Colimin  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  func:tion  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  projecrt 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
acx:ordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  specie  to  explain 
amounts  for  individual  direct  objec:t  class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
whi(±  the  rate  is  applied,  and  the  total 
indirec:t  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
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data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0040),  Washington. 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant.  I  certify  that  the  applicant: 

1 .  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  states  and. 
if  appropriate,  the  State  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  preper  accounting  system  in 
accordance  with  ^nerally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  estabUlHl^eguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  C.F.R. 
900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  and  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 


Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Heahh  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee  3),  as  amended,  relating  to  confidentiality 
of  alcohol  and  drug  abuse  patient  records:  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and,  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  11  and  DI  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  U.S.C. 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §276c  and  18  U.S.C.  §874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  Control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.):  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended  (P.L.  93-523);  and,  (h)  protection  of 
endangered  species  under  the  Endangered 


Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
relating  to  protecting  components  or 
potential  components  of  the  national  wild 
and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966.  as 
amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No. 
A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Title 

Applicant  Organization 

Date  Submitted 

Developing  ACF  Program  Announcements 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  part  76, 
subpart,  F.  Sections  76.630(c)  and  (d)(2)  and 
76.645(a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  point 
for  ST  ATE- WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  point  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Memagement  and  Acquisition,  Department  of 
Health  and  Human  Services,  Room  517-D, 
200  Independence  Avenue,  SW,  Washington, 
DC  20201. 

Certification  Regarding  Drug-Free  Workplace 
Requirements  (Instructions  for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 
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2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act,  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals, 
Alternate  II  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g.,  all  vehicles  of  a  mass 
transit  authority  or  state  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 
Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  from  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  further  defined  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  built 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-federal  criminal  statute  involving  the 
manufacture,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance: 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matching  requirement; 


consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free  Workplace 
Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will 
continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activity  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2J,  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 


implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 
Place  of  Performance  (Street  address,  city, 
counfy,  state,  zip  code) 


Check  a  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  D.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage,  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number(s]  of  each  affected 
grant. 

Developing  ACF  Program  Announcements 

Certification  Regarding  Debarment. 
Suspension  and  Other  Responsibility  Matters 
Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  participant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
depaitment  or  agency's  determination 
whether  to  enter  info  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an    ~~ 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  profwsal 
is  submitted  if  at  any  time  the  prospective 
primary  participant  learns  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 
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5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participsint,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  if  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Uer  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4. 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurempnt 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from- participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circmnstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 


5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that, 
((Page  33043)]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to,  - 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
ptuticipant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  ineligibility  an  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prospective  lower  tier  participant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presenUy 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shair  attach  an 
explanation  to  this  proposal. 
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Certification  Regardin^Environmental 
Tobacco  Smoke 

Public  Law  103227,  Part  C  Environmental 
Tobacco  Smoke,  also  known  as  the  Pro 
Children  Act  of  1994,  requires  that  smoking 
not  be  permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted  for 
by  an  entity  and  used  routinely  or  regularly 
for  provision  of  health,  day  care,  education, 
or  library  services  to  children  under  the  age 
of  18,  if  the  services  are  funded  by  Federal 
programs  either  directly  or  through  State  or 
local  governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does  not 
"apply  to  children's  services  provided  in 
private  residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and  submitting 
this  application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act. 

The  applicant/grantee  further  agrees  that  it 
will  require  the  language  of  this  certification 
be  included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Developing  ACF  Program  Announcements 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 


(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  int6  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly.  This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 


entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  $100,000  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  undersigned  stales,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date  ^ 
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DISCLOSURE  OF  LOBBYING  ACTIViTlES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Attachment  F-2,  Page  1 


Approved  by  OMB 
0348-0046 


I .  Type  of  Federal  Action: 

I    ~\  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


D: 


4.  Name  arnl  Address  of  Reporting  Entity: 

Q  Prime  Q  Subawardee 

Tier ,  if  known: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Numt)er,  if  known: 


D 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Sub^awardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  Mf): 


11 


Monnalnn  requesled  ttvough  INs  torni  is  authorued  by  tide  31  US C  section 
1352.  TM  disclosure  o<  tobbymg  adnities  a  a  maienal  tepresemabon  ot  tact 
upon  wticti  rsiiance  was  p<ac«o  by  ttie  tier  above  when  ttus  transaction  was  made 
or  entered  mo  Tins  disclosure  is  required  pursuant  to  31  U  S.C  13S2.  This 
nlormatian  wil  be  reported  to  ttw  Congress  sem-anivjally  and  wil  be  available  for 
puHc  inapaction  Any  person  who  la*s  lo  Me  the  requred  dodosure  shal  be 
sUitacI  10  a  dvi  penaly  ol  not  less  ttal  SIO.OOO  and  not  more  than  $100,000  lor 
aad<  such  Mkire 


b.  individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
( last  name,  first  name,  Mf): 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


FMeral  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  797) 


Instructions  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  t)f  a  covered  Federal  action,  or  a 
material  change  to  a  previous  tiling,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  office  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 


implementing  guidance  published  by  the 
Oftice  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  citjr.  State 
and  zip  code  of  the  reporting  entity.  Include 


Congressional  District,  if  known.  Check  the 
appropriate  classitication  of  the  reporting 
entity  that  designates  if  it  is.  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 
sunbawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee,"  then  enter  the 
full  name,  address,  city.  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
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Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  {RFFl  number;  Invitation  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-9O-001." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  city, 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10  (a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  tide,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
rospond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20503. 

It  is  estimated  that  in  2001  the  Federal 
Government  will  outlay  $305.6  billion  in 
grants  to  State  and  local  governments. 
Executive  Order  12372,  "Intergovenmiental 
Review  of  Federal  Programs,"  was  issued 
with  the  desire  to  foster  the 
intergovernmental  partnership  and 
strengthen  federalism  by  relying  on  State  and 
local  processes  for  the  coordination  and 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal  development. 
The  Order  allows  each  State  to  designate  an 
entity  to  perform  this  function.  Below  is  the 
official  list  of  those  entities.  For  those  States 
that  have  a  home  page  for  their  designated 
entity,  a  direct  link  has  been  provided  below. 
States  that  are  not  listed  on  this  page  have 
chosen  not  to  participate  in  the 
intergovernmental  review  process,  and 
therefore  do  not  have  a  SPOC.  If  you  are 
located  within  one  of  these  States,  you  may 


still  send  application  materials  directly  to  a 
Federal  awarding  agency. 

Arkansas 

Tracy  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  1515  W.  7th  St.,  Room 
412,  Little  Rock,  Arllansas  72203, 
Telephone:  (501)  682-1074,  Fax:  (501) 
682-5206,  tlcopeland@dfa.state.ar.us 

California 

Grants  Coordination,  State  Clearinghouse, 
Office  of  Planning  and  Research,  P.O.  Box 
3044,  Room  222,  Sacramento,  California 
95812-3044,  Telephone:  (916)  445-0613, 
Fax:  (916)  323-3018,  state 
clearinghouse@opr.cagov 

Delaware 

Charles  H.  Hopkins,  Executive  Department, 
Office  of  the  Budget,  540  S.  Dupont 
Highway,  3rd  Floor,  Dover,  Delaware 
19901,  Telephone:  (302)  739-3323,  Fax: 
(302)  739-5661,  chopkins©state.de.us 

District  of  Columbia 

Ron  Seldon,  Office  of  Grants  Management 
and  Development,  717  14th  Street,  NW, 
Suite  1200,  Washington,  DC  20005, 
Telephone:  (202)  727-1705,  Fax:  (202) 
727-1617,  ogmd-ogmd©dcgov.org 

Florida 

Cherie  L.  Trainor,  Florida  State 
Clearinghouse,  Department  of  Community 
Affairs,  2555  Shumard  Oak  Blvd., 
Tallahassee,  Florida  32399-2100 

Georgia 

Georgia  State  Clearinghouse,  270  Washington 
Street,  SW,  Atlanta,  Georgia  30334, 
Telephone:  (404)  656-3855,  Fax:  (404) 
656-7901 ,  gach@mail.opb. state. ga.us 

Telephone:  (850)  922-5438,  (850)  414-5495 
(direct).  Fax:  (850)  414-0479,  cherie, 
trainor@dca.state.Q.us 

Illinois 

Virginia  Bova,  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  Illinois  60601,  Telephone:  (312) 
814-6028,  Fax:  (312)  814-8485, 
vbova@commerce.state.il. us 

Iowa 

Steven  R.  McCann,  Division  of  Community 
and  Rural  Development,  Iowa  Department 
of  Economic  Development,  200  East  Grant 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone:  (515)  242-4719,  Fax:  (515) 
242-4809,  steve.mccann@ided.state.ia.us 

Kentucky 

Ron  Cook,  Department  for  Local  Government, 
1024  Capital  Center  Drive,  Suite  340, 
Frankfort,  Kentucky  40601,  Telephone: 
(502)  573-2382,  Fax:  (502)  573-2512, 
ron.cook@mail. state. ky. us 

Maine 

Joyce  Benson,  State  Planning  Office,  184 
State  Street,  38  State  House  Station, 
Augusta,  Maine  04333,  Telephone:  (207) 
287-3261,  (207)  287-1461  (direct).  Fax: 
(207)  287-6489,  joyce.benson@state.me.us 


Maryland 

Linda  Janey,  Manager,  Clearinghouse  and 
Plan  Review  Unit,  Maryland  Office  of 
Planning,  301  West  Preston  Street,  Room 
1104,  Baltimore,  Maryland  21201-2305, 
Telephone:  (410)  767-4490,  Fax:  (410) 
767-4480,  linda@mail.op.8tate.md.u8 

Michigan 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Governments,  535  Griswold,  Suite  300. 
Detroit,  Michigan  48226.  Telephone:  (313) 
961-4266,  Fax:  (313)  961-4869, 
p  faff@semcog .  oi]g 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  550  High  Street,  303 
Walters  Sillers  Building.  Jackson, 
Mississippi  39201-3087,  Telephone:  (601) 
359-6762,  Fax:  (601)  359-6758 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse. 
Office  of  Administration,  P.O.  Box  809. 
Jefferson  Building,  Room  915.  Jefferson 
City,  Missouri  65102,  Telephone:  (573) 
751-4834,  Fax:  (573)  522-4395,  pohll— 
@mail.oa.state.mo.u8 

Nevada 

Heather  Elliott.  Department  of 
Administration.  State  Clearinghouse,  209 
E.  Musser  Street,  Room  200,  Carson  City, 
Nevada  89701,  Telephone:  (775)  684-0209, 
Fax:  (775)  684-0260. 
helliott@govmail.stat.nv.us 

New  Hampshire 

Jeffrey  H.  Taylor, 

Director,  New  Hampshire  Office  of  State 
Planning,  <Attn:  Intergovernmental  Review 
Process  Mike  Blake  2-1/2  Beacon  Street. 
Concord,  New  Hampshire  03301, 
Telephone:  (603)  271-2155,  Fax:  (603) 
271-1728,  jtaylor@osp.state.nh.us 

New  Mexico 

Ken  Hughes,  Local  Government  Division, 
Room  201  Bataan  Memorial  Building, 
Santa  Fe,  New  Mexico  87503,  Telephone: 
(505)  827-4370,  Fax:  (505)  827-4948, 
khughes@dfa.state.iun. us 

North  Carolina 

Jeanette  Fumey,  Department  of 
Administration,  1302  Mail  Service  Center, 
Raleigh,  North  Carolina  27699-1302, 
Telephone:  (919)  807-2323,  Fax:  (919) 
733-9571,  jeanette.fumey@ncmail.net 

North  Dakota 

Jim  Boyd,  Division  of  Community  Services, 
600  East  Boulevard  Ave.,  Dept.  105, 
Bismarck,  North  Dakota  58505-0170, 
Telephone:  (701)  328-2094,  Fax:  (701) 
328-2308,  jboyd@state.nd.us 

Rhode  Island 

Kevin  Nelson,  Department  of  Administration, 
Statewide  Planning  Program,  One  Capitol 
Hill,  Providence,  Rhode  Island  02908- 
5870,  Telephone:  (401)  222-2093,  ^ax: 
(401)  222-2083,  knelson@doa.state.ri.us 

South  Carolina 

Omeagia  Burgess,  Budget  and  Control  Board, 
Office  of  SUte  Budget,  1122  Ladies  Street. 
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12th  Floor,  Columbia.  South  Carolina 
29201.  Telephone:  (803)  734-0494.  Fax: 
(803)  734-0645,  abuigesdbudget.state.sc.us 

Texas 

Denise  S.  Francis,  Director,  State  Grants 
Team,  Governor's  Office  of  Budget  and 
Planning.  P.O.  Box  12428,  Austin.  Texas 
78711.  Telephone:  (512)  305-9415.  Fax: 
(512)936-2681. 
dfrancis@govemor.state.tx.us 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse, 
Governor's  Office  of  Planning  and  Budget, 
State  Capitol,  Room  114.  Salt  Lake  City, 
Utah  84114  Telephone:  (801)  538-1535, 
Fax:  (801)  538-1547, 
cwright@gov.state.ut.us 

West  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division.  West  Virginia 
Development  Office.  Building  #6.  Room 
553,  Charleston,  West  Virginia  25305. 
Telephone:  (304)  558-558-4010,  Fax:  (304) 
558-3248,  fcutlip@wvdo.org 

Wisconsin 

Jeff  Smith,  Section  Chief,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street — 
6th  Floor,  P.O.  Box  7868,  Madison, 
Wisconsin  53707.  Telephone:  (608)  266- 
0267,  Fax:  (608)  267-6931, 
jeffi«y.smith@doa.state.wi.us 

Guam 

Director.  Bureau  of  Budget  and  Management 
Research.  Office  of  the  Governor,  P.O.  Box 
2950,  Agana.  Guam  96910,  Telephone: 
011-671-472-2285.  Fax:  (011-472-2825, 
jer@ns.gov.gu  ^ 

Puerto  Rico 

Jose  Caballero/Mayra  Silva,  Puerto  Rico 
Planning  Board,  Federal  Proposals  Review 
Office,  Minillas  Government  Center,  P.O. 
Box  41119,  San  Juan.  Puerto  Rico  00940- 
1119.  elephone:  (787)  723-6190,  Fax:  (787) 
722-6783 

North  Mariana  Islands 

Ms.  Jacoba  T.  Seman.  Federal  Programs 
Coordinator,  Office  of  Management  and 
Budget,  Office  of  the  Governor,  Saipan,  MP 
96950,  Telephone:  (670)  664-2289,  Fax: 
(670)  664-2272,  omb.iseman@saipan.com 


Virgin  Islands 

Ira  Mills.  Director.  Office  of  Management  and 
Budget,  #41  Norre  Cade  Emanicipation 
Garden  Station,  Second  Floor,  Saint 
Thomas,  Virgin  Islands  00802,  Telephone: 
(340)  774-0750,  Fax:  (340)  776-0069, 
lnnills@usvi.org 

Changes  to  this  list  can  be  made  only 
after  0MB  is  notified  by  a  State's 
officially  designated  representative.  E- 
mail  messages  can  be  sent  to 
gmnts@omb.eop.gov.  If  you  prefef,  you 
may  send  correspondence  to  the 
following  postal  address:  Attn:  Grants 
Management,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Suite  6025,  725  17th  Street.  NW. 
Washington.  DC  20503. 

Please  note:  Inquires  about  obtaining 
a  Federal  grant  should  not  be  sent  to  the 
OMB  e-mail  or  postal  address  shown 
above.  The  best  source  for  this 
infonnation  is  the  CFDA. 

[FR  Doc.  01-14768  Filed  6-11-01;  8:45  am] 
BUMQ  CODE  41S4-«1-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Web-Survey  of  the  State-of- 
the-Science  (SOTS)  Web  Site 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  Budget  (OMB)  for  review 
and  approval. 

Proposed  Collection 

Title:  Web-Survey  of  the  State  of  the 
Science  Web  Site. 

Type  of  Infonnation  Collection 
Request:  New. 


Need  and  Use  of  Infonnation 
Collection:  The  NCI  seeks  to  evaluate  its 
State-of-the-Science  (SOTS)  meetings 
project  that  offers  audio-visual 
presentation  of  SOTS  meetings  via  the 
Internet.  The  SOTS  disseminates,  with 
expediency  and  immediacy,  the  most 
recent  oncology  research  results  to  a 
potentially  vast  audience  of  researchers. 
The  proposed  data  collection  will 
provide  feedback  to  NCI  on  the  value  of 
the  Web  site  to  those  who  NCI  deem  as 
the  Web  site's  target  population  (i.e., 
clinical  oncology  researchers  unable  to 
attend  SOTS  meetings  in  person 
because  of  cost  or  time  limitations).  The 
first  tier  of  respondents  will  consist  of 
researchers  who  have  attended  any  one 
of  the  three  most  recent  State  of  the 
Science  meetings.  The  tier  one  survey 
participants  will  be  asked  to  provide  the 
names,  emails,  and  any  other  contact 
information  for  five  colleagues  who  are 
clinical  research  oncologists.  These 
oncologists  will  be  asked  only  once  to 
provide  the  names  and  contact 
information  for  colleagues.  The  second 
tier  of  respondents  will  consist  of  the 
clinical  oncology  researchers  nominated 
by  the  first  tier  respondents.  It  is  the 
second  tier  respondents  who  will  be 
asked  to  go  to  the  Web  site  and 
complete  the  Web  siu^ey.  They  are 
asked  to  do  this  only  once.  Other  tier 
two  respondents  will  be  oncology 
fellows  who  current  and  full  contact 
information  is  available  in  a  national 
register  of  oncology  fellows.  Reports 
generated  by  the  study  will  allow  NCI 
to  determine  the  success  of  the  SOTS 
Web  site  (in  terms  of  clarity  of  content, 
ease  of  navigation,  and  usefulness  of 
information),  and  indirectly,  the 
potential  wider  use  and  applications  of 
Internet-based  programs  to  improve  the 
overall  cancer  clinical  trials  systems  at 
NCI. 

Frequency  of  Response:  One  time. 

Affected  Public:  Individuals, 
researchers. 


Type  of  respondents 


Tier  One  Clinical  Oncology  Researchers 
Tier  Two  Clinical  Oncology  Researchers 

Total  


Estimated 

No.  re- 
spondents 


220 
400 


Estimated 

No.  re- 
sponses per 
respondent 


Average  burden  hours 
per  response 


0.0833 
0.25 


Estimated 
total  annual 
burden  hours 

requested 


19 
100 


119 


There  are  no  Capital  Costs.  Operating 
Costs  and/or  Maintenance  Costs  to 
reports. 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Whether  the 


proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12.  2001 /Notices 


31679 


agency's  estimate  of  the  burden  ofthe 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
the  quality,  utility,  and  clarity  ofthe 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  doe  date 

Comments  regarding  this  infonnation 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
August  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Bryce  Reeve, 
Ph.D.,  National  Cancer  Institute, 
Executive  Plaza  North.  Room  4026,  6130 
Executive  Boulevard,  Rockville,  MD, 
20852,  non-toll  bee  telephone  (301) 
594-6574,  or  email: 
reeveb@mail.nih.gov,  or 
brll7c@nih.gov. 

Dated:  June  5,  2001. 
Reesa  Nichols, 
Oh4B  Clearance  Liaison. 
[FR  Doc.  01-14778  Filed  6-11-01;  8:45  am] 
BHJJNQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Agricultural  Health  Study— A 
ProspectWe  Cohort  Study  of  Cancer 
and  Other  Diseases  Among  Men  and 
Women  in  Agriculture 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  Agricultural  Health  Study — ^A 
Prospective  Cohort  Study  of  Cancer  and 
Other  Diseases  Among  Men  and  Women 
in  Agriculture. 

Type  of  Infonnation  Collection 
Request:  Revision  (OMB)  0925-0406, 
expiration  11/31/01). 


Need  and  Use  of  Infonnation 
Collection:  The  Agricultural  Health 
Study  is  in  its  third  year  of  follow-up 
data  collection  on  a  prospective  cohort 
of  89.189  fanners,  their  spouses,  and 
commercial  applicators  of  pesticides 
irom  Iowa  and  North  Carolina.  Follow- 
up  is  not  yet  complete;  an  additional 
two  years  of  followup  is  being 
requested. 

Frequency  of  Response:  Single  time 
reporting. 

Affected  Public:  Individuals  or 
households,  Farms. 

Type  of  Respondents:  Private 
pesticide  applicators  and  their  spouses. 

The  annual  reporting  biu'den  is  as 
follows: 

Estimated  Number  of  Respondents: 
21.999. 

Estimated  Number  of  Responses  per 
Respondent:  1.0. 

Average  Burden  Hours  Per  Response: 
1.66. 

Estimated  Total  Annual  Burden 
Hours  Requested:  13,156. 

The  annualized  cost  to  respondents  is 
estimated  at:  $131,544.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  or  Maintenance  Costs  to 
report. 

Request  for  Comments' 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  ofthe 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  ofthe  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other- 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Conunents  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
August  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  infonnation  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,' contact  Michael  C.R. 
Alavanja,  Dr.  P.H.,  Division  of 
Epidemiology  and  Genetics.  National 
Cancer  Institute,  Executive  Plaza  South, 


Suite  8000,  6120  Executive  Boulevard. 
Rockville,  MD  20852,  or  call  non-toll 
free  (301)  435-4720,  or  E-mail  your 
request,  including  your  address  to: 
alavanjamdmail.nih.gov. 

Dated:  June  5.  2001. 
Reesa  Nichols, 

NCI  Project  Clearance  Liaison. 
[FR  Doc.  01-14785  Filed  e-11-01;  8:45  am] 
MLUNQ  COOC  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HMlth 

National  Heart,  lamg,  and  Biood    ^ 
Institute;  Proposed  Collection; 
Comment  Request  The  Framingham 
Study 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  ofthe  Paperwork 
Reduction  Act  of  1995,  the  National 
Heart.  Lung,  and  Blood  Institute 
(NHLBI).  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  for  review  and  approval  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  May  2,  2001,  pages  21988- 
21989.  and  allowed  60-day s  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  addtional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  currentiy  valid 
OMB  control  nimiber. 

Proposed  Collection 

Title:  The  Framingham  Study.  Type  of 
Information  Collection  Request: 
Revision  of  a  currently  approved 
collection  (OMB  NO.  0925-0216).  Need 
and  Use  of  Information  Collection:  The 
Framingham  Study  will  conduct 
examinations  and  morbidity  and 
mortality  follow-up  in  original, 
offspring,  and  third  generation 
participants  for  the  purpose  of  studying 
the  determinants  of  cardiovascular 
disease.  Frequency  of  Response:  The 
participants  will  be  contacted  annually. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for 
profit;  Small  Businesses  or 
organizations. 

Type  of  Respondents:  Adult  men  and 
women;  doctors  and  staff  of  hospitals 
and  nursing  homes.  The  aimual 
reporting  burden  is  as  follows: 
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Estimated  Number  of  Respondents: 
2,833;  Estimated  Number  of  Responses 
Per  Respondent:  3.78;  Average  Burden 
Hours  Per  Response:  0.806;  and 
Estimated  Total  Annual  Burden  Hours 


Requested:  8,639.  The  annualized  cost 
to  respondents  is  estimated  at  $44,080, 
assuming  respondents  time  at  the  rate  of 
$10  per  hour  for  participant  and  $55  per 
hour  for  physicians  and  other 


professional  health  care  respondents. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report. 


Type  of  Respondents 


Estimated 

number  of 

respondents 


Estimated 
numt>er  of 
responses 
per  re- 
spondent 


Average 

burden 

flours  per 

response 


Estimated 
total  annual 
burden 
flours  re- 
quested 


Participant  Examination  

Pfiysician,  frospital,  nursing  fiome  staff ' 

Participant's  next-of-kin'  

Total 


2,133 
350 
350 

2,833 


4.69 
1.0 
1.0 

3.78 


0.836 
0.6700 
0.0600 

0.806 


8,376.5 

234.5 

28 

8,639 


'  Annual  burden  is  placed  on  doctors,  fiospitals,  nursina  fiomes,  and  respondent  relatives/informants  tfirougfi  requests  for  infomiation  wfiicti  will 
fielp  in  the  compilation  of  tfie  number  and  nature  of  new  fatal  and  nonfatal  events. 


Request  for  Comments 

Written  comments  and/ or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  To  0MB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instnmients,  contact  Dr.  Paul 
Sorlie.  Project  Officer,  National 
Institutes  of  Health,  Division  of 
Epidemiology  and  Clinical 
Applications,  National  Heart,  Lung  and 
Blood  Institute,  6701  Rockledge  Drive, 
MSC  7934,  Bethesda,  MD  20892,  or  call 
non-toll-free  number  (301)  435-0707  or 
E-mail  your  request,  including  your 
address  to:  Sorliednih.gov. 


Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
July  12.  2001. 

Dated:  June  4.  2001. 
Peter  Savage,  & 

Acting  Director,  Division  of  Epidemiology  and 
Clinical  Applications. 
IFR  Doc.  01-14786  Filed  6-11-01;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institiites  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Fhirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C,  as  amended 
because  the  premature  disclosure  of 
information  and  the  discussions  would 
likely  to  significantly  frustrate 
implementation  of  recommendations. 

Name  of  Committee:  President's  Cancer 
Panel. 

Dote.-June26.  2001. 

Closed:  12:30  PM  to  4:30  PM. 

Agenda:  To  review  the  2000-2001  draft 
annual  report  and  formulate 
recommendations  for  the  future  direction  of 
the  National  Cancer  Program  to  be  submitted 
to  the  President  for  consideration  prior  to 
presentation  to  Congress. 

Place:  National  Institutes  of  Health,  31 
Center  Drive,  Building  31C,  Conference 
Room  10.  Bethesda.  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Maureen  O.  Wilson,  Ph.D., 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  31  Center  Drive,  Building  31, 


Room  4A48.  Bethesda,  MD  20892.  (301)  496- 
1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the 
scheduling  conflicts.  - 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/pcp/pcp.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  5,  2001. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14774  Filed  6-11-01;  8:45  am] 

BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  sectioi/ 10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Coimselors,  National 
Cancer  Institute. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 


II 
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552b(c)(6),  Title  5  U.S.C,  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
NATIONAL  CANCER  INSTITUTE, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Cancer  Institute 
Subcommittee  B — Basic  Sciences. 

Date.  July  9.  2061. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Cancer  Institute,  Building 
31,  C  Wing,  6th  Floor,  Conference  Room  6, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Contact  Person:  Florence  E.  Farber,  PhD, 
Health  Scientist  Administrator,  Institute 
Review  Office,  Office  of  the  Director, 
National  Cancer  Institute,  National  Institutes 
of  Health,  6116  Executive  Boulevard,  Room 
7017,  Bethesda,  MD  20802,  301/496-7628. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology, 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  4,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14782  Filed  6-11-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Institute  Board  of 
Scientific  Advisors. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C,  as  amended  to 
disclosure  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Board  of  Scientific  Advisors. 

ZJote.-June  25-26,  2001. 

Open:  June  25,  2001,  8:00  am  to  5:30  pm. 

Agenda:  Director's  Report;  Ongoing  and 
New  Business;  Reports  of  Program  Review 
Group(s);  and  Budget  Presentation;  Reports  of 
Special  Initiatives;  RFA  and  RFP  Concept 
Reviews;  and  Scientific  Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor. 
Conference  Room  10,  Bethesda,  MD  20892. 

Closed:  June  25,  2001,  5:35  pm  to  Recess. 

Agenda:  To  review  and  evaluate  personnel 
issues. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6  Floor. 
Conference  Room  10,  Bethesda,  MD  20892. 

Open;  June  26,  2001,  8:30  am  to  1:00  pm. 

Agenda;  Reports  of  Special  Initiatives;  RFA 
and  RFP  Concept  Reviews;  and  Scientific 
Presentations. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31.  C  Wing,  6  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Paulette  S.  Gray,  Ph.D., 
Executive  Secretary,  Deputy  Director, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8141,  Bethesda,  MD  20892.  (301)  496-4218. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the 
scheduling  conflicts. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
deainfo. nci. nih .gov/advisory/bsa.h tm  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  June  4,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy,  NIH. 

[FR  Doc.  01-14784  Filed  6-11-01;  8:45  am) 

BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel 
Biomedical  Research  Technology. 

Z)ote:  June  29,  2001. 

Time:  1 :00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review,  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Sybil  A.  Wellstood.  PhD. 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Centre,  Room  6018,  6705 
Rockledge  Drive.  MSC  7965.  Bethesda.  MD 
20892-7965,  (301)  435-0814, 
wellstoods®n  crr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333: 
93.371,  Biomedical  Technology  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  June  1,2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14780  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Biomedical  Research  Technology. 

Date.  )uly  10.  2001. 

Time:  1:00  PM  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Office  of  Review.  National  Center  for 
Research  Resources,  6705  Rockledge  Drive, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sybil  A.  Wellstood,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Centre,  Room  6018,  6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,(301)435-0814, 
wellstoods@ncrT.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371.  Biomedical  Technology;  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  June  1,2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14781  Filed  6-11-01;  8:45  am) 

BNXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting    . 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  June  26-27,  2001. 

Time:  8:30  AM  to  12:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142,  MSC  9606, 
Bethesda.  MD  20892-9606,  301-443-1513, 
psherida@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  June  5.  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14777  Filed  6-11-01;  8:45  am) 
BUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 


applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel  Special 
Emphasis  Panel  (Telephone  Conference  X) 
June  18,  2001. 

Dtate;  June  18,  2001. 

Time:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Division  of  Extramural  Programs,  6705 
Rockledge  Drive  Suite  301,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Merlyn  M  Rodrigues,  MD, 
Phd,  MEDICAL  Officers/SRA,  National 
Library  of  Medicine,  Extramural  Programs, 
6705  Rockledge  Drive,  Suite  301,  Bethesda, 
MD  20894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Association,  National  Institutes  of  Health, 
HHS) 

Dated:  June  4.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  01-14783  Filed  6-11-01;  8:45  am] 

BUUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  8,  2001. 

Time:  8:30  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Luigi  Giacometti,  PhD. 
Scientific  Review  Administrator,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
1246. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  5.  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14775  Filed  6-11-01;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Metallobiochemistry 
Study  Section,  Jime  14,  2001,  8:30  a.m. 
to  Jime  15,  2001,  6:30  p.m.,  Georgetown 
Suites,  1000  29th  St..  NW..  Washington, 
DC,  20007  which  was  published  in  the 
Federal  Register  on  May  29,  2001,  66  FR 
29160-29163. 

The  meeting  will  be  one  day  only 
Jime  14,  2001.  The  time  and  location 
remain  the  same.  The  meeting  is  closed 
to  the  public. 

Dated:  Junes,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14776  Filed  6-11-01;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  Center  for 
Scientific  Review;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  ipformation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z3ote.- June  18-19,  2001. 

Time:  8:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Tracy  E.  Orr.  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Dr..  Room  5118. 
Bethesda.  MD  20892.  (301)  435-1259, 
orrt@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group 
Experimental  Virology  Study  Section. 
•Dote-  June  19-20.  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  p^nl 
applications. 

Pyoce;  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Robert  Freund,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4198, 
MSC  7808,  Bethesda,  MD  20892,  301-435- 
1050,  freundr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  19,  2001. 

ri'me:  10:00  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PHD.  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5126,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1174,  dhindsad@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ZJate;  June  19,  2001. 

Time:  10:00  am  to  10:30  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Dharam  S.  Dhindsa,  DVM, 
PHD,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 


Room  5126,  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1174,  dhindsad@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Social  Sciences, 
Nursing,  Epidemiology  and  Methods 
Integrated  Review  Group  Nursing  Research 
Study  Section. 

Dates:  June  20-22,  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Tysons  Comer,  1960 
Chain  Bridge  Road.  McLean,  VA  22102. 

Contact  Person:  Gertrude  McFarland. 
DNSC,  FAAN,  Scientific  Review 
Administrator.  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive.  Room  4110,  MSC  7816.  Bethesda,  MD 
20892,(301)435-1784. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  2. 

Dates:  June  20-21,  2001. 

Time:  8:30  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda.  MD  20815. 

Contact  Person:  Lawrence  N.  Yager,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive  MSC  7808, 
Room  4190,  Bethesda,  MD  20892,  301-435- 
0903,  yagerl@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  impK)sed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Ejnphasis  Panel. 

Dates:  June  21-22,  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Lee  S.  Mann,  PHD,  JD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3186, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0677. 

Name  of  Committee:  Molecular,  Cellular 
and  Developmental  Neuroscience  Integrated 
Review  Group,  Molecular,  Cellular  and 
Developmental  Neurosciences  6. 

Dates:  June  21-22.  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW,  Washington,  DC  20037. 

Contact  Person:  Michael  Nunn,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7850.  Bethesda.  MD  20892.  (301)  435- 
1257. 
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Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Molecular  and  Cellular  Biophysics  Study 
Section. 

Dates:  June  21-22,  2001. 

Time:  8:00  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Sofitel,  1914  Connecticut  Ave. 
NW.  Washington.  DC  20009. 

Contact  Person:  Nancy  Lamontagne.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4170, 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1726. 

Same  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Bio-Organic  and  Natural  Products  Chemistry 
Study  Section. 

Date:  June  21-22,  2001. 

Time:  8:00  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Mike  Radtke.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4176. 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1728.  radtkem@csr.nih.gov. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group.  Allergy 
and  Immunology  Study  Section. 

Dbte;  June  21-22.  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center.  1143  New 
Hampshire  Avenue  NW.  Washington.  DC 
20037. 

Contact  Person:  Samuel  C.  Edwards.  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4200, 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
1152,  edwardss@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ZJote:  June  21-22,  2001. 

Time:  8:30  am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Old  Town  Alexandria. 
480  King  Street,' Alexandria,  VA  22314. 

Contact  Person:  Yvette  M.  Davis,  VMD, 
MPH,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  3152.  MSC  7770,  Bethesda.  MD  20892. 
(301)  435-0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  21-22.  2001. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street.  NW, 
Washington.  DC  20037. 

Contact  Person:  Noni  Byrnes.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1217,  bymesn@csr.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  21-22,  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Plaza  Hotel,  10  Thomas 
Circle,  NW.  Washington,  DC  20005. 

Contact  Person:  Jay  Cinque,  MSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5186, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1252. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group, 
Immunobiology  Study  Section. 

Date.  June  21-22,  2001. 

Time:  8:30  am  to  3:00  pm. 
j\genda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Betty  Hayden,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4206. 
MSC  7812.  Bethesda,  MD  20892,  (301)  435-. 
1223. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Bacteriology  and  Mycology  Subcommittee  1. 

Dote;  June  21-22.  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Timothy  J.  Henry,  PHD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4180, 
MSC  7808,  Bethesda.  MD  20892,  (301)  435- 
1147. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group. 
Biophysical  Chemistry  Study  Section. 

Date:  June  21-22,  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person:  Arnold  Revzin.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4192. 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1153. 

Name  of  Committee:  Intergrative. 
Functional  and  Cognitive  Neuroscience 
Integrated  Review  Group.  Integrative. 
Functional  and  Cognitive  Neuroscience  8. 

Date:  June  21-22,  2001. 

rime:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase.  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Bernard  F.  Driscoll,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5158, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1242. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Ejnphasis  Panel. 

ZJate.June  21-22.  2001. 

Time:  8:30' am  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Savoy  Suites  Georgetown.  2505 
Wisconsin  Avenue.  N.W.,  Washington,  DC 
20007. 

Contact  Person:  Michele  C.  Hindi- 
Alexander.  PHD.  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  4188,  MSC  7848,  Bethesda,  MD 
20892,  (301)  435-3554. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group, 
Microbial  Physiology  and  Genetics 
Subcommittee  2. 

Date:  June  21-22,  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace;  Georgetown  Suites,  1000  29th  St., 
NW,  Washington,  DC  20007. 

Contact  Person:  Rona  L.  Hirschberg,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4186. 
MSC  7808.  Bethesda.  MD  20892.  (301)  435- 
1150. 

Name  of  Committee:  Immunological 
Sciences  Integrated  Review  Group. 
Immunological  Sciences  Study  Section. 

Date:  June  21-22,  2001. 

Time:  8:30  am  to  6:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Alexander  D.  Politis,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4204, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
1225,  politisa@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ZJate:  June  21,  2001. 

Time:  1:00  pm  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Nancy  Hicks,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive  Room  3158. 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0695. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Z>ote:  June  22.  2001. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  10000  Baltimore 
Avenue,  College  Park,  MD  20740. 

Contact  Person:  Eugene  Vigil,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5144, 
MSC  7840,  Bethesda.  MD  20892.  (301)  435- 
1025. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
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93.306;  93.333,  Clinical  Research,  93.333, 
93.337.  93-393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  7,  2001. 

LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14779  Filed  6-11-01;  8:45  am) 

BILUNG  CODE  414<M>1-M 


DEPARTMEffT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4560-FA-20] 

Announcement  of  Funding  Award — FY 
2000  Healttiy  Homes  Inttiative 

agency:  Office  of  the  Secretary— Office 

of  Healthy  Homes  and  Lead  Hazard 

Control. 

ACTION:  Announcement  of  funding 

award. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989,  this  annoimcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  as  a  result  of 
the  Heaithy  Homes  Initiative  Notice  of 
Funding  Availability  (NOFA).  This 
announcement  contains  the  names  and 
addresses  of  the  awardees  and  the 
amount  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Taylor,  Department  of  Housing 
and  Urban  Development,  451,  Seventh 
Street,  SW.  Washington,  DC,  20410, 
telephone  (202)  755-1785,  ext.  116. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  TTY 
at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
Healthy  Homes  Initiative  Program  is 
authorized  by  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  2000, 
Public  Law.  106-74,  approved  October 
20, 1999,  113  Stat.  1047. 

The  Healthy  Homes  Initiative  Program 
provides  fimds  to  develop,  demonstrate 


and  promote  cost  effective,  preventive 
measures  to  correct  multiple  safety  and 
health  hazards  in  the  home  environment 
which  produce  serious  diseases  and 
injiuies  in  children.  On  February  24, 
2000  (65  FR  9577),  HUD  published  a 
Notice  of  Fimding  Availability  (NOFA) 
a])nouncing  the  availability  of 
approximately  $6.5  million  in  Fiscal 
Year  2000  funds  for  the  Healthy  Homes 
Initiative  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result,  HUD 
has  funded  eight  grantees  for  the 
Healthy  Homes  Initiative  Program. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.901. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545).  the  Department  is 
publishing  the  names,  addresses,  and 
amoimts  of  the  awards  as  follows: 


Awardee 

Address 

Amount  of  grant 

Esperanza  Community  Housing  Corporation 

2337  South  Fioueroa  Street  Los  Anoeles  CA  90007 

$999,499.00 

1,500,000.00 

931,635.00 

1,200,000.00 

471  480  00 

Child  Abuse  Prevention  Council  of  Sacramento.  Inc 

Northeast  Denver  Housing  Center 

8795  Folsom  Blvd.— Suite  103  Sacramento,  CA  95826  

Healthy  Homes  Initiative  1735  Gaylord  Street  Denver,  CO 
80206. 

Han/ard  School  of  Public  Health.  Office  For  Sponsored  Re- 
search, 677  Huntington  Avenue,  Hansard.  MD  02115 

P.O.  Box  1540,  Princeton,  NJ  08542 

President  &  Fellows  of  Harvard  College  

Children's  Health  Environmental  Coalition 

Erie  County  Department  of  Health  

Environmental  Health  Healthy  NeighbortKK)ds  Program,  499 
Franklin  Street,  Buffalo,  NY  14202. 

Housing  Services,  314  East  Holly,  Bellingham.  WA  98225  .. 

School  of  Pharmacy,  750  University  Avenue,  400  A.W.  Pe- 
terson Building,  Madison,  Wl  53706. 

918,752.00 

354,192.00 
1,200,847.00 

Opportunity  Council  

Board  of  Regents  of  the  University  of  Wisconsin  System  

Dated:  June  4,  2001. 
David  E.  lacobs, 

Director,  Office  of  Healthy  Homes  and  Lead 
Hazard  Control. 

[FR  Doc.  01-14666  Filed  6-11-01;  8:45  am] 
BILUNO  CODE  4210-70-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4674-C-02] 

Notice  Of  Funding  Availability;  Tribal 
Colleges  and  Universities  Program; 
Fiscal  Year  2001;  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  2001;  correction. 

SUMMARY:  On  May  11,  2001  (66  FR 
24236),  the  Department  published  a 
notice  that  annoimced  the  availability  of 


Fiscal  Year  (FY)  2001  funding  for  its 
new  Tribal  Colleges  and  Universities 
Program.  This  document  corrects  the 
definition  of  "eligible  applicant"  in 
paragraph  (B)  section  III  (Program 
Description;  Eligible  Applicants: 
Eligible  Activities),  by  requiring  that 
applicants  meet  the  statutory  definition 
of  TCU  in  Tide  III  of  the  1998 
Amendments  to  the  Higher  Education 
Act  of  1965  (P.L.  105-244)  rather  than 
Title  V  of  the  same  Act. 

DATES:  The  application  due  date  for  this 
program  remains  as  published  in  the 
Federal  Register  on  May  11,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  the  office  or  individual 
identified  in  the  notice  published  in  the 
Federal  Register  on  May  11,  2001  for 

further  information. 

SUPPLEMENTARY  INFORMATION:  On  May 
11.  2001  (66  FR  24236),  the  Department 
published  a  notice  that  announced  the 
availability  of  Fiscal  Year  (FY)  2001 


funding  for  its  new  Tribal  Colleges  and 
Universities  Program.  In  defining  the 
term  "eligible  applicants",  HUD 
incorrectly  stated  that  only  tribal 
colleges  and  universities  that  meet  the 
definition  of  a  TCU  as  defined  by  Title 
V  of  the  1998  Amendments  to  the 
Higher  Education  Act  of  1965  (P.L.  105- 
244)  would  be  eligible  for  funding  imder 
this  program.  Through  this  document, 
HUD  corrects  the  citation  for  eligibility 
from  Title  V  of  the  1998  Amendments 
to  the  Higher  Education  Act  of  1965 
(P.L.  105-244)  to  Title  III  of  the  same 
Act 

Accordingly,  FR  Doc.  01-11957,  a 
Notice  of  Funding  Availability  for  the 
Tribal  Colleges  and  Universities 
Program  Fiscal  Year  2001,  published  in 
the  Federal  Register  on  May  11.  2001  at 
66  FR  24236,  is  corrected  as  follows: 

•  On  page  24236,  first  column,  the 
third  paragraph  under  the  SUMMARY 
section  of  the  notice  is  corrected  to  read 
as  follows: 
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Eligible  Applicants:  Only  tribal 
colleges  and  universities  that  meet  the 
defirution  of  a  TCU  established  in  Title 
in  of  the  1998  Amendments  to  the 
Higher  Education  Act  of  1965  (P.L.  105- 
2441  enacted  October  7,  1998). 

•  On  page  24236.  third  column,  the 
first  sentence  of  paragraph  (B),  Section, 
in,  (Program  Description;  Eligible 
Activities;  Eligible  Applicants)  is 
revised  to  read: 

(B)  Eligible  Applicants.  Only  if  your 
institution  is  a  nonprofit  institution  of 
higher  education  and  meets  the 
statutory  definition  of  a  TCU  in  Title  III 
of  the  1998  Amendments  to  the  Higher 
Education  Act  of  1965  (P.L.  105-244) 
are  you  eligible  to  apply. 

Dated:  May  24.  2001. 
Lanvrence  L.  Thompson, 
General.  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
[FR  Doc.  01-14667  Filed  6-11-01;  8:45  am) 
BMJJNO  CODE  421 0-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Request  for  Information  and 
Recommendations  on  Species  To 
Consider  for  Changes  to  the  CITES 
Appendices 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Request  for  information. 

SUMMARY:  In  order  to  implement  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  the  Parties  to  the  Treaty 
periodically  meet  to  review  which 
species  in  international  trade  should  be 
regulated,  and  other  aspects  of 
implementation  of  the  treaty.  We  have 
been  informed  that  the  twelfth  meeting 
of  the  Conference  of  the  Parties  to  CITES 
,  {COP12)  will  be  held  in  November  2002, 
in  Santiago,  Chile.  We  are,  therefore, 
soliciting  recommendations  for 
amending  Appendices  I  and  n  of  CITES 
at  C0P12.  We  invite  information  and 
comment  from  the  public  on  animal  and 
plant  species  that  should  be  considered 
as  candidates  for  U.S.  proposals  to 
amend  CITES  Appendix  I  or  II.  Such 
amendments  may  concern  the  addition 
of  species  to  Appendix  I  or  D,  the 
transfer  of  species  from  one  Appendix 
to  another,  or  the  removal  of  species 
from  Appendix  II.  We  are  also  seeking 
information  and  comment  boxn  the 
public  on  the  biological  and  trade  statiis 
of  selected  species  identified  at  the  end 
of  this  notice. 


DATES:  We  will  consider  all  information 
and  comments  received  by  August  13, 
2001. 

ADDRESSES:  Send  correspondence 
concerning  this  request  pertaining  to 
species  amendments  to:  Chief,  Division 
of  Scientific  Authority;  U.S.  Fish  and 
Wildlife  Service;  4401  North  Fairfax 
Drive,  Room  750;  Arlington,  Virginia 
22203-1610,  or  via  E-mail  to:  fw^ia — 
dsa@fws.gov.  Comments  and  materials 
received  will  be  available  for  public 
inspection  by  appointment  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
Division  of  Scientific  Authority. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Susan  Lieberman,  Chief,  Division  of 
Scientific  Authority,  phone  703-358- 
1708,  fax  703-358-2276,  E-mail: 
fvv9ia_dsa@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  (hereinafter  referred  to 
as  CITES  or  the  Convention),  is  an 
international  treaty  designed  to  control 
and  regulate  international  trade  in 
certain  animal  and  plant  species  that  are 
now  or  potentially  may  become 
threatened  with  extinction.  These 
species  are  listed  in  the  Appendices  to 
CITES.  You  may  obtain  copies  of  the  fist 
of  CITES  species,  and  the  text  of  the 
treaty,  from  the  Division  of  Scientific 
Authority  at  the  above  address,  from  our 
web  site  http://international.fws.gov/ ,  or 
from  the  official  CITES  Secretariat  web 
site  at  http://www.cites.org/ . 

Currently  152  countries,  including  the 
United  States,  are  Parties  (i.e.,  a  country 
that  has  acceded  to  the  treaty)  to  the 
Convention.  The  treaty  states  that  a 
biennial  meeting  of  the  Conference  of 
the  Parties  will  be  held  to  consider 
amendments  to  the  list  of  species  in 
Appendices  I  and  II,  review  issues 
pertaining  to  CITES  implementation, 
make  provisions  enabling  the  CITES 
Secretariat  in  Switzerland  to  carry  out 
its  functions,  consider  reports  presented 
by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  CITES.  Any  country  that 
is  a  Party  to  CITES  may  propose  and 
vote  on  amendments  to  Appendices  I 
and  n  (species  proposals),  resolutions, 
decisions,  discussion  papers,  and 
agenda  items  for  consideration  at 
biennial  meetings  of  the  Conference  of 
the  Parties.  The  text  of  any  proposal 
must  be  submitted  to  the  CITES 
Secretariat  at  least  150  days  before  the 
meeting.  The  Secretariat  must  then 
consult  the  other  Parties  and 
appropriate  intergovernmental  agencies, 
and  commimicate  their  responses  to  all 


Parties  no  later  than  30  days  before  the 
meeting. 

This  is  the  first  in  a  series  of  Federal 
Register  notices  that,  together  with 
annoimced  public  meetings,  provide  an 
opportunity  for  the  public  to  participate 
in  the  development  of  the  United  States 
negotiating  positions  for  the  twelfth 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COP12).  Our 
regulations  governing  this  public 
process  are  found  in  50  CFR  23.31- 
23.39.  We  have  been  informed  that 
C0P12  will  be  held  in  November  2002, 
in  Santiago,  Chile. 

Request  for  Information  and  Coniments 

One  of  the  purposes  of  this  first  notice 
is  to  solicit  information  that  will  help  us 
identify  species  that  the  United  States 
should  propose  as  candidates  for 
addition,  removal,  or  reclassification  in 
the  CITES  Appendices,  or  to  identify 
issues  warranting  attention  by  the 
CITES  Nomenclature  Committee.  This 
request  is  not  limited  to  species 
occurring  in  the  United  States.  Any 
Party  may  submit  proposals  concerning 
animal  or  plant  species  occiirring  in  the 
wild  anywhere  in  the  world.  We 
encourage  the  submission  of 
information  on  species  for  possible 
inclusion  in  the  Appendices  if  these 
species  are  subject  to  international  trade 
that  may  be  detrimentally  impacting  the 
status  of  the  species.  Complete 
proposals  are  not  being  requested  at  this 
time,  but  are  always  welcome.  Rather, 
we  are  asking  interested  persons  to 
submit  convincing  information 
describing:  (1)  The  status  of  the  species, 
especially  trend  information;  (2) 
conservation  and  management  programs 
for  the  species,  including  the 
effectiveness  of  enforcement  efforts;  and 
(3)  the  level  of  domestic  as  well  as 
international  trade  in  the  species, 
especially  trend  information.  Any  other 
relevant  information  can  also  be 
provided.  References  are  appreciated. 

The  term  "species"  is  defined  in 
CITES  as  "any  species,  sub-species,  or 
geographically  separate  population 
thereof."  Each  species  for  which  trade  is 
controlled  is  included  in  one  of  three 
Appendices,  either  as  a  separate  listing 
or  incorporated  within  the  listing  of  a 
higher  taxon.  The  basic  standards  for 
inclusion  of  species  in  the  Appendices 
are  contained  in  Article  II  of  CITES. 
Appendix  I  includes  species  threatened 
widi  extinction  that  are  or  may  be 
affected  by  trade.  Appendix  II  includes  , 
species  that,  although  not  necessarily 
now  threatened  with  extinction,  may 
become  so  unless  trade  in  them  is 
strictly  controlled.  Appendix  II  also  lists 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
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CITES-listed  species  may  be  brought 
under  effective  control.  Such  listings 
frequently  are  required  because  of 
difficulty  in  distinguishing  specimens  of 
currently  or  potentially  threatened 
species  from  other  species  at  ports  of 
entry.  Appendix  III  includes  species 
that  any  Party  country  identifies  as 
being  subject  to  regulation  within  its 
jurisdiction  for  purposes  of  preventing 
or  restricting  exploitation  and  for  which 
it  needs  the  cooperation  of  other  Parties 
to  control  trade.  Since  species  are  listed 
in  Appendix  III  unilaterally  by  any 
countiy,  we  are  not  seeking  input  on 
possible  U.S.  Appendix-Ill  listings  in 
this  Notice. 

CITES  specifies  that  international 
trade  in  any  readily  recognizable  part  or 
derivative  of  animals  listed  in  Appendix 
I  or  n,  or  plants  listed  in  Appendix  I,  is 
subject  to  the  same  conditions  that 
apply  to  trade  in  the  whole  organism. 
With  certain  standard  exclusions 
formally  approved  by  the  Parties,  the 
same  applies  to  the  readily  recognizable 
parts  and  derivatives  of  most  plant 
species  listed  in  Appendix  0.  Parts  and 
derivatives  usually  not  included  (i.e., 
not  regulated)  for  Appendix-II  plants 
are:  Seeds,  spores,  pollen  (including 
poUinia),  and  seedling  or  tissue  cultures 
obtained  in  vitro  and  transported  in 
sterile  containers.  You  may  refer  to  50 
CFR  23.23(d),  and  the  October  6,  1995. 
Federal  Register  (60  FR  52450)  and 
February  22, 1996,  Federal  Register  (61 
FR  6793)  for  further  exceptions  and 
limitations. 

In  1994,  the  CITES  Parties  adopted 
criteria  for  inclusion  of  species  in 
Appendices  I  and  II  (in  Resolution  Conf. 
9.24).  These  criteria  apply  to  all  listing 
proposals  and  are  available  from  the 
CITES  Secretariat  web  site  [http:// 
www.cites.org/),  or  upon  request  from 
the  Division  of  Scientific  Authority  (see 
ADDRESSES  section  above).  Resolution 
Conf.  9.24  also  established  a  format  for 
complete  proposals. 

What  Information  Should  Be 
Submitted? 

In  response  to  this  Notice,  to  provide 
us  information  on  species  subject  to 
international  trade  for  possible 
proposals  to  amend  the  Appendices, 
please  include  as  much  of  the  following 


information  as  possible  in  your 
submission: 

(1)  Scientific  name  and  common 
name; 

(2)  Population  size  estimates 
(including  references  if  available); 

(3)  Population  trend  information; 

(4)  Threats  to  species  status  (other 
than  bom  trade); 

(5)  Level/trend  of  international  trade 
(as  specific  as  possible  but  without  a 
request  for  new  searches  of  Service 
records); 

(6)  Level/trend  in  total  take  from  the 
wild  (as  specific  as  reasonable);  and 

(7)  Short  summary  statement  clearly 
presenting  the  rationale  for  inclusion  in 
or  delisting  from  one  of  the  Appendices, 
including  which  of  the  criteria  in 
Resolution  Conf.  9.24  are  met. 

If  you  wish  to  submit  more  complete 
proposals  for  us  to  consider,  please 
consult  Resolution  Conf.  9.24  for  the 
format  for  proposals  and  a  detailed 
explanation  of  each  of  the  categories. 
Proposals  to  transfer  a  species  from 
Appendix  I  to  Appendix  II,  or  to  remove 
a  species  from  Appendix  II,  must  also  be 
in  accordance  with  the  precautionary 
measures  described  in  Annex  4  of 
Resolution  Conf.  9.24.  If  you  have 
information  and  comments  on  species 
that  are  potential  candidates  for  CITES 
proposals,  we  encourage  you  to  contact 
our  Division  of  Scientific  Authority. 

What  WUl  We  Do  With  the  Information 
We  Receive? 

One  important  function  of  the  CITES 
Scientific  Authority  of  each  country  is 
the  monitoring  of  international  trade  in 
plant  and  animal  species,  and  ongoing 
scientific  assessments  of  the  impact  of 
that  trade  on  species.  For  native  U.S. 
species,  we  monitor  trade  and  export 
permits  we  authorize,  to  be  assured  that 
trade  remains  sustainable  (for 
Appendix-II  species).  We  also  work 
closely  with  our  States,  to  be  assured 
that  species  are  correctly  listed  in  the 
CITES  Appendices  (or  not  listed,  if  a 
listing  is  not  warranted).  We  actively 
seek  information  about  U.S.  and  foreign 
species  subject  to  international  trade. 
The  information  submitted  will  help  us 
monitor  trade  and  its  impact,  as  well  as 
help  us  decide  if  we  should  submit  or 
co-sponsor  a  proposal  to  amend  the 
CITES  Appendices.  However,  there  may 


be  species  that  qualify  for  CITES  listing 
for  which  we  decide  not  to  submit  a 
proposal  to  COP12.  Our  decision  will  be 
based  on  a  number  of  factors,  including 
scientific  and  trade  information, 
whether  or  not  the  species  is  native  to 
the  United  States  and,  for  foreign 
species,  whether  or  not  a  proposal  is 
supported  or  co-sponsored  by  at  least 
one  range  country  for  the  species.  We 
will  consult  range  countries  for  foreign 
species,  and  for  species  we  share  with 
other  countries,  subsequent  to  receiving 
and  analyzing  the  information  provided 
by  the  public.  The  lists  that  follow 
includes  species  that  we  are  considering 
based  on  our  monitoring  efforts  since 
COPll.  Proposals  for  some  of  the 
species  on  this  list  were  submitted  or 
co-sponsored  by  the  United  States  at 
COPll,  but  were  not  adopted  for  a 
number  of  reasons.  We  encourage  the 
submission  by  the  public  of  any  new 
scientific  or  trade  information  on  these 
species  so  that  we  can  decide  if  we  will 
re-submit  proposals  for  them  (or  not). 
Including  a  species  here  does  not  mean 
that  we  will  necessarily  submit  a 
proposal  for  it.  For  native  U.S.  species, 
we  will  share  information  provided  to 
us  with  the  States,  to  assist  them  with 
their  management  of  the  species,  and  to 
enable  a  productive  State-Federal 
dialogue  on  whether  or  not  CITES 
listing  would  assist  the  States  in  the 
conservation  of  these  species. 

There  may  be  species  which  meet  the 
criteria  for  CITES  Appendix  I  or  II  but 
do  not  appear  in  the  lists  below  because 
of  inadequate  or  anecdotal  information 
in  our  records.  We  will  continue  to 
consult  with  other  Federal  and  State 
agencies,  academia,  the  public,  and 
other  countries  to  obtain  information  on 
additional  species  that  may  qualify  for 
CITES  listing  and  will  report  our 
findings  in  subsequent  Federal  Register 
notices  prior  to  COP12. 

What  Species  Are  We  Considering  for 
Proposals,  and  for  Which  Species  Are 
We  Requesting  Additional  Information? 

Animals 

We  solicit  information  on  the 
biological  and  trade  status  of  the 
following  taxa,  and  whether  or  not  they 
meet  the  CITES  criteria  for  listing  in 
Appendix  II: 


Species  or  taxon 

Geographic  scope 

Ratk>nale 

Poecilott)ena  spp.  (Eastern  Hemisphere  tarantulas) 

India,  Sri  Lanka 

Over-harvest  for  international  oet  trade    Prooosed  at 

Rhincodon  typus  (whale  shark)  

Crotalus  tmrridus  (timber  rattlesnake) 

Glot)ally,  in  tropical  and 

sub-tropical  waters. 
U.S.A 

U.S.A r.. 

COP  11. 
Vulnerable  life  history;  unsustainable  harvest  rates  tor 

international  fin  markets.  Proposed  at  COP  1 1 . 
Possible  over-harvest  for  skin  and  pet  trades.  Proposed 

at  COP  11.  but  withdrawn. 
Potential  for  periodk:  over-harvest  for  skin  trade. 

Crotalus  adamanteus  (eastern  diamondback  rattlesnake) 
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Species  or  taxon 

Geographic  scope 

Rationale 

Lampropeltis  zonata  (California  mountain  kingsnake)  

U.S.A 

Possible  over-harvest  for  pet  trade;  similarity  of  appear- 
ance Issues. 

Clemmys  guttata  (spotted  turtle)  

U.S.A 

Possible  over-harvest  for  pet  trade  and  export.  Pro- 
posed at  COP  1 1 ,  but  not  adopted. 

Apatone  spinifera,  A.  mutica,  A.  femx  (North  American 

U.S.A 

Possible  over-harvest  for  international  food  trade. 

softshell  turtles). 

Asian  freshwater  turtles  and  tortoises  (e.g..  Caretioctietys 

Asia 

Over-han/est  for  international  food  and  pet  trades,  and 

insculpta,  Chinemys  spp.,  Chitra  spp  ,  hieosemys  spp., 

similarity  of  appearance  issues. 

Mauremys  spp.,   Amyda   cartilagina,    Kachuga  spp., 

Ohitia  bomeensis,  Pyxidea  mouhotii,  ChekxHna  spp., 

Pekxhetysspp). 

We  solicit  information  on  the  biological  and  trade  status  of  the  following  species,  and  whether  or  not  it  meets 
the  CITES  criteria  for  removal  from  Appendix  II: 


Species 

Geographic  scope 

Rationale 

Cnemdophorus  tiyperythrus  (orange-throated  whiptaH  liz- 
ard). 

U.S.A 

Little  international  trade  and  threat  to  species  in  the 
wild. 

We  solicit  information  on  the  biological  and  trade  status  of  the  following  taxa,  and  whether  or  not  they  meet 
the  CITES  criteria  for  transfer  to  or  listing  in  Appendix  I: 


Species  or  taxon 


Asian  freshwater  turtles  and  tortoises  (e.g.,  CaUagur 
txxneoensis,  Chelodina  mcconU,  Chitra  chitra, 
Cuora  spp,  Geocheione  platynota,  Heosemys 
yuwonoi,  Manouria  spp.). 

Chamaeieo  {=Calumma)  parsonU  (Parson's  chame- 
leon). 

Pyxis  spp.  (Madagascar  spider  tortoises)  artd 
Erymnochelys  madagascariensis  (Madagascar  big- 
headed  turtle). 

Coructa  zebrata  (Sokxnon  Island  skink)  

Uromastyx  spp.  (spiny-tailed  lizards)  

Cacatua  sulphurea  (lesser  sulphur-crested  cockatoo) 


Manis  crassicaudata,  M.  javanica.  M.  pentadactyia 

(Asian  pangolir^). 
Turnbps  (n/ncafus  pontict/s  (bottlenose  dolphin)  


Moschus  spp.  (musk  deer) 


Saiga  tatarica  (saiga) 


Geographic  scope 


Asia 


Madagascar 
Madagascar 


Sokxnon  Islands 
Africa 


Indonesia 


South  and  Souttteast  Asia 


Black  Sea/Sea  of  Azov  popu- 

latkm. 
Asia  (Russian  Federation,  China, 

Korea,    Morigolia,    Himalayan 

countries). 
Asia    (Russian    Federatkm    and 

Kazakhstan). 


Ratk)nale 


Over-harvest  for  intemational  food  and  pet  trades, 
arxJ  similarity  of  appearance  issues. 


Possible  over-harvest  for  intemational  pet  trade. 
Over-harvest  for  intemational  pet  trade. 


Over-harvest  for  intematk>nal  pet  trade. 

Over-harvest  of  some  species  for  Intematkxial  pet 
trade. 

Over-harvest  for  intematkxiai  pet  trade,  and  lack  of 
development  of  a  management  plan  for  sustain- 
able use. 

Over-harvest  for  intemational  skin  and  medicinal 
trade. 

Over-han«st,  pollutkxi,  habitat  degradatk>n. 

Over-harvest  for  intemational  perfume  and  meduinal 
trade. 

Over-expk)itation  for  meat  and  horns. 


Plants 

We  are  seeking  additional  information 
on  the  biological  and  trade  status  of  the 


following  North  American  cacti,  and 
whether  they  qualify  for  transfer  to 
Appendix  I  due  to  possible 


imsustainable  trade  in  individual 
species  or  seeds  collected  from  the  wild: 


Species 


Sderocactus  nyensis 

Sderocactus  parvifkyus  

Sderocactus  siteri 

Sderocactus  spinosior  ssp.  t>lainei 


Geographic  scope 


U.S.A.  (Arizona) 

U.S.A.  (Nevada) 

U.S.A.  (Arizona) 

U.S.A.  (Nevada.  Utah) 


Cunent  status 


Appendix  II. 
Appendix  II. 
Appendix  II. 
Appendix  II. 


At  COPll  the  following  plant  species  proposals  were  not  adopted  due  to  lack 

were  proposed  by  Switzerland  on  behalf  of  consensus  regarding  the  proposed 

of  the  Plants  Committee  for  transfer  actions.  We  are  seeking  additional 

from  Appendix  I  to  II  or  for  removal  information  on  the  biological  and  trade 

from  Appendix  II.  However,  these  status  of  the  following  taxa,  and 


whether  they  qualify  for  transfer  to 
Appendix  II  or  for  removal  from 
Appendix  II. 
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Species 


Dudleya  trasldae  (Santa  BartMra  Dudleya) 

Lewlsia  magulrei  (Maguire's  bitter-root)  

Lewisia  serrata  (Saw-toothed  Lewisia)  , 

Sderocactus  mariposensis 

Shortia  galadfdia  (O'conee-Bells)  


Geographic  scope 


U.S.A.  (California) 

U.S.A.  (Nevada) 

U.S.A.  (California) 

U.S.A.  (Texas)  

U.S.A.  (Appalachian  Mountains) 


Cunent  status 


Apperxlix  I. 
Appendix  II. 
Apjsendix  II. 
Appendix  I. 
Appendix  II. 


We  are  seeking  additional  biological  and  trade  information  on  the  following  taxa  native  to  the  United  States,  and 
whether  or  not  they  meet  the  CITES  criteria  for  listing  in  Appendix  II: 


Species  or  taxon 

Geographic  scope 

Ratkxiale 

Gmidfuga  {=Actaea)  racemosa,  C. 
americana  (black  cohosh). 

Echinacea  spp  (coneflower) 

OIneya  tesota  (ironwood)  

(=Actaea) 

U.S.A.  (Eastern  states) _.... 

U.S.A.  (Eastern  and  Midwestern  states)  

U.S.A  (Arizona  and  California).  Mexico 

U.S.A.  (Eastern  states)  

Suspected  over-han/est  for  export. 

Suspected  over-harvest  for  export 
Suspected  unsustainable  harvest  in  Mexico 

for  import  to  the  United  States. 
Suspected  over-harvest  for  export. 

Sanguinaria  canadensis  (bkxxjroot)  . 

We  are  soliciting  additional 
information  on  the  following  species 
native  to  the  United  States  and  Canada 


that  are  used  in  the  floral  and  trade  status  of  these  taxa,  and  whether 

horticulture  markets.  In  particular,  we        or  not  they  meet  the  CITES  criteria  for 
solicit  information  on  the  biological  and     listing  in  Appendix  11: 


Species 


Antitrichia  curtipendula  (hanging  moss)  

Eurhynchium  oreganum  (=Kindt>ergia  oregana)  (Oregon  beaked  moss) 

Hypnum  curvifolium,  H.  impogens  (log  moss)  

Isothecium  myosuroides  (Cat-tail  moss)  ::.. 

Meteanediera  menziesii  (Menzies'  neckera)  

Neckera  douglasii  {Dou^as'  neckera) 

Rhytidiadelphus  loreus  (lanky  moss),  R.  riquetrus  (cat's  tail  moss) 

Thuidium  delicatum  (log  moss)  


Geographk:  scope 


U.S.A.  and  Canada  (Oregon.  Washington.  Alaska,  and  British  Colum- 
bia). 

U.S.A.  and  Canada  (Oregon,  Washington,  and  British  Columbia). 

U.S.A.  (Eastem  states). 

U.S.A.  and  Canada  (Oregon,  Washington,  Alaska,  and  British  Cokjm- 
bia). 

U.S.A.  and  Canada  (Oregon.  Washington.  Alaska,  and  British  Colum- 
bia). 

U.S.A.  and  Canada  (Oregon,  Washington,  and  British  Columbia). 

U.S.A.  and  Canada  (Oregon.  Washington,  Alaska  and  British  Colum- 
bia). 

U.S.A.  (Eastem  states). 


We  are  soliciting  additional  information  on  the  following  species  native  to  the  United  States  and  Canada  that  are 
used  in  the  herbal  medicinal  market.  In  particular,  we  solicit  information  on  the  biological  and  trade  stattis  of  these 
taxa,  and  whether  or  not  they  meet  the  CITES  criteria  for  listing  in  Appendix  11. 


Species 


Caulophyllum  thalictroides  (blue  cohosh)  

Dioscorea  villosa  (wild  yam) 

Drosera  spp.  (sundews)  

Ligusticum  porteri  (osha) 

Rhamnus  (=Frangula)  purshiana  (cascara  sagrada)  

Trichotoma  magnivelare  (American  matsutake  mushroom) 

Trillium  erectum  (Beth  root) 

Usnea  sp.  (tree  lk:hen) 


Geographk:  scope 


USA  and  Canada  (New  BrunswKk). 
North  and  Central  America. 
U.S.A.  and  Canada. 
U.S.A.  (Westem  states). 

and  Canada  (Westem  states  and  B.C.). 

(Califomia,  Oregon,  and  Washington). 

(Eastern  states). 


USA 
U.S.A 
USA 
U.S.A 


We  are  seeking  additional  information  on  the  following  species  not  native  to  the  United  States,  hi  particular,  we 
solicit  information  on  the  biological  and  trade  status  of  these  taxa,  and  whether  or  not  they  meet  the  CITES  criteria 
for  listing  in  Appendix  11. 


Species 


Geographk: 
scope 


Guaiacum  cou/fen  (Guayacan,  used  for  timber)  

Taxus  chinensis,  Taxus  celet>ica,  Taxus  cuspidata,  Taxus  fuana,  Taxus  yunnanensis  (a  tree,  used  nr)edk:inany) 
Uncaria  guianensis  and  Uncaria  tomentosa  (cat's  claw,  a  medk:inal  plant) 


Mexico. 

Eurasia. 
Peru. 


We  also  welcome  information  and 
comment  tiom  the  public  on  tree 
species.  Many  trees  are  traded  in  large 
volumes  and  have  high  value  and  may, 
therefore,  be  of  conservation  concern. 


Future  Actions 

The  next  regular  meeting  of  the 
Conference  of  the  Parties  (COP12)  is 
expected  to  be  held  in  November  2002 
in  Chile,  and  we  have  developted  a 


tentative  schedule  to  prepare  for  it.  Any 
proposals  to  amend  Appendix  I  or  II 
must  be  submitted  by  the  United  States 
to  the  CITES  Secretariat  150  days  prior 
to  the  start  of  COP12  (i.e.,  in  June  2002). 
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We  are  initiating  this  request  for  status 
and  trade  information  on  species  with 
ample  time  to  seek  greater  involvement 
of  State  wildlife  and  natiiral  resource 
agencies  and  the  public  in  the  review 
process.  Thus,  after  this  initial  request 
for  species  to  consider,  the  State  animal 
and  plant  conservation  agencies  will  be 
asked  for  specific  status  and 
management  information  on  those 
native  species  that  warrant  further 
consideration.  After  review  of  any 
information  received,  we  will  make 
some  preliminary  decisions  and  will 
seek  assistance  in  developing  more 
complete  proposals  during  the  siunmer 
and  fall  of  2001. 

We  plan  to  publish  a  Federal  Register 
notice  in  December  2001  to  announce 
tentative  species  proposals  to  be 
submitted  by  the  United  States  and  to 
solicit  further  information  and 
comments  on  them,  as  well  as  to 
provide  summary  comments  on 
information  provided  in  response  to  this 
notice.  In  January  2002,  we  plan  to  hold 
a  public  meeting  to  allow  for  additional 
input.  We  will  consult  all  CITES  Parties 
within  the  geographic  range  of  species 
we  are  considering  proposing  for 
amendments  to  the  Appendices  by 
March  2002,  so  that  final  proposals  will 
have  the  benefit  of  their  consideration 
and  comments.  This  is  consistent  with 
CITES  Resolution  Conf.  8.21.  Another 
Federal  Register  notice  in  July  2002  will 
announce  our  final  decisions  and  those 
species  proposals  submitted  by  the 
United  States  to  the  CITES  Secretariat. 

Through  a  series  of  additional  notices 
in  advance  of  C0P12,  we  will  solicit 
recommendations  for  possible  agenda 
items  and  resolutions  designed  to 
improve  the  implementation  of  the 
Convention,  inform  the  public  about 
preliminary  and  final  negotiating 
positions  on  resolutions  and 
amendments  to  the  Appendices 
proposed  by  other  Parties  for 
consideration  at  COP12.  and  explain 
how  observer  status  is  obtained  for  non- 
governmental organizations  that  plan  to 
attend.  We  will  also  publish 
announcements  of  public  meetings 
expected  to  be  held  in  January  2002  and 
August  2002,  to  receive  public  input  on 
U.S.  positions  regarding  C0P12  issues. 

Authors:  This  notice  was  prepared  by 
staff  of  the  Division  of  Scientific 
Authority. 

Dated:  May  22.  2001. 
Marshall  P.  lones,  Jr., 

Acting  Director. 

[FR  Doc.  01-14807  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  a  General 
Management  Plan/Draft  Environmental 
Impact  Statement  for  Big  Cypress 
National  Preserve,  Florida 

SUMMARY:  In  accordance  with  Section 
102(2)(c)  of  the  National  Environmental 
PoUcy  Act  of  1969,  the  National  Park 
Service  is  preparing  a  General 
Management  Plan/Draft  Environmental 
Impact  Statement  for  the  Addition  lands 
portion  of  Big  Cypress  National  Preserve 
in  Collier  County,  Florida,  and  is 
initiating  the  scoping  process  for  this 
document. 

DATES:  Open  houses  will  be  held  on  the 
following  dates: 

1.  July  30,  2001,  3:30-7:30  p.m.. 
Everglades  City,  Florida 

2.  July  31,  2001,  3:30-7:30  p.m..  Naples, 
Florida 

3.  August  1,  2001,  3:30-7:30  p.m., 
Seminole  Reservation,  Florida 

4.  August  2.  2001,  3:30-7:30  p.m., 
Miami,  Florida 

Comments  on  this  scoping  process 
should  be  received  by  August  17,  2001. 
A  General  Management  Plan/Draft 
Environmental  Impact  Statement  should 
be  available  for  review  by  January  2003. 
ADDRESSES:  The  public  meeting 
locations  are: 

1.  Everglades  City  School,  415  School 
Drive,  Everglades  City,  Florida,  34139 

2.  The  Conservancy  of  Southwest 
Florida,  1450  Merihue  Drive,  Naples, 
Florida,  34102 

3.  Frank  Billie  Center,  Seminole  Tribe  of 
Florida  Reservation,  CR  833,  Florida, 
33440 

4.  Miami-Dade  County  Fair  and 
Exposition,  10901  Coral  Way,  Miami, 
Florida.  33165-2398 

Send  requests  to  be  placed  on  the 
mailing  list  to  Susan  Kaynor,  EIS 
Coordinator,  Big  Cypress  National 
Preserve,  HCR  61,  Box  110.  Ochopee, 
Florida,  34141. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Big  Cypress  National 
Preserve,  HCR  61.  Box  110,  Ochopee, 
Florida,  34141,  telephone  941-695- 
2000. 

SUPPLEMENTARY  INFORMATION:  The 
Addition  Lands  General  Management 
•  Plan/Draft  Environmental  Impact 
Statement  (GMP/DEIS)  is  needed  to 
address  how  the  National  Park  Service 
can  protect  its  resources  and  values, 
provide  for  recreational  and  other 
opportimities.  and  ensure  public  safety 
in  the  Addition  Lands.  Big  Cypress 
National  Preserve  was  established  in 
1974.  In  1988, 147.280  acres,  known  as 


the  Addition,  were  added  to  the 
Preserve,  increasing  the  Preserve  by 
30%.  The  current  management  plan  for 
the  Preserve  does  not  address  the  lands 
in  the  Addition  and  the  complex  visitor 
management  and  resource  issues  and 
needs  of  this  area.  In  the  GMP/DEIS  and 
its  accompanying  public  involvement 
process,  the  National  Park  Service  will 
formulate  and  evaluate  the 
environmental  impacts  of  a  reasonable 
range  of  alternatives  that  will  provide 
protection  for  resources  and  values  at 
Big  Cypress  National  Preserve. 

A  public  scoping  newsletter  will  be 
mailed  in  June  2001  to  invite  public 
participation  in  the  scoping  process  and 
to  describe  the  planning  process.  The 
general  public  and  affected  or  interested 
parties  are  encouraged  to  provide 
comments  and  suggestions,  and  to 
identify  issues  and  other  reasonable 
alternatives  that  should  be  addressed  in 
the  General  Management  Plan/Draft 
Environmental  Impact  Statement. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  April  25,  2001. 
Patricia  A.  HookSt 

Regional  Director,  Southeast  Region. 

(FR  Doc.  01-14792  Filed  6-11-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Tallgrass  Prairie  National  Preserve; 
Notice  of  IMeeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  a  meeting  of  the  Tallgrass  Prairie 
National  Preserve  Advisory  Committee. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463). 

DATE,  TIME,  AND  ADDRESS:  Wednesday. 
June  27.  2001;  9:00  a.m.  until  business 
and  public  comments  are  complete; 
Bazaar  Schoolhouse,  State  Highway  177, 
Bazaar,  Kansas. 
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This  business  meeting  is  open  to  the 
public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  An  agenda  will  be 
available  from  the  Superintendent  1 
week  prior  to  the  meeting.  Attendees  are 
encouraged  to  participate  in  these 
meetings.  If  you  would  like  to  address 
the  committee,  please  contact  the 
Superintendent  by  June  22,  2001,  at  the 
address  or  telephone  niunber  listed 
below  requesting  that  your  name  be 
added  to  the  agenda.  Depending  on  the 
number  of  requests,  the  Superintendent 
has  the  right  to  limit  the  amount  of  time 
each  participant  is  allowed  to  address 
this  committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Miller,  Superintendent,  Tallgrass 
Prairie  National  Preserve,  P.O.  Box  585. 
Cottonwood  Falls,  Kansas  66845;  or 
telephone  him  at  620-273-6034. 
SUPPLEMENTARY  INFORMATION:  The 
Tallgrass  Prairie  National  Preserve  was 
established  by  Public  Law  104-333. 
dated  November  12, 1996. 

Dated:  May  29.  2001. 
WilUam  W.  Schenk, 

Regional  Director,  Midwest  Region. 

(FR  Doc.  01-14788  Filed  6-11-01;  8:45  am] 

MLUNO  COOe  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
26.  2001. 

Pursuant  to  section  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register.  National  Park  Service. 
1849  C  St.  NW,  NC400,  Washington,  DC 
20240.  Written  comments  should  be 
submitted  by  June  27,  2001. 

Carol  0.  ShuU, 

Keeper  of  the  National  Register  Of  Historic 
Places. 

California 

Orange  County 
Ebell  Society  of  Santa  Ana  Valley.  625 
N.  French  St..  Santa  Ana,  01000682 

Florida 

Sarasota  County 
Appleby  Building,  501-513  Kiunquat 


Court,  Sarasota.  01000683 
Missouri 

Bates  County 
Bates  Coimty  Courthouse.  1  North 
Delaware,  Butler,  01000684 

South  Dakota 

Hanson  Coimty 
Saint  Peter's  Grotto.  0.5  mi  N  of 
Chicago  and  North  Western 
Railroad  Tracks.  Fanner.  01000686 

Wisconsin 

Brown  County 

Holy  Cross  Church  and  Convent.  3001 
Bay  Settlement  Rd..  Green  Bay, 
01000685 

In  order  to  preserve  the  following 
resource  the  comment  period  for  the 
following  resource  has  been  shortened 
to  three  (3)  days: 

A  request  for  a  MOVE  has  been  made 
for  the  following  resource: 

Iowa 

Polk  County 
Vail.  Mrs.  Marian  D.-Prof.  Charles 
Noyes  Kinney  House  (Drake 
University  and  Related  Properties 
in  Des  Moines.  Iowa.  1881-1918 
MPS)  1318  27th  St..  Des  Moines. 
88001340 

(FR  Doc.  01-14789  Filed  6-11-01;  8:45  am] 

BNXmQ  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

NatkNial  Park  Servtee 

Notice  of  Intent  To  Prepare  an  Oil  and 
Gas  Management  Plan/Draft 
Environmental  Impact  Statement  for 
Big  Cypress  National  Preserve,  Florida 

summary:  In  accordance  with  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969,  the  National  Park 
Service  is  preparing  an  Oil  and  Gas 
Management  Plan/Draft  Enviroiunental. 
Impact  Statement  for  Big  Cypress 
National  Preserve  in  Collier.  Miami- 
Dade  and  Monroe  Counties,  Florida,  and 
is  initiating  the  scoping  process  for  this 
dociunent. 

DATES:  Open  houses  will  be  held  on  the 
following  dates: 
July  12,  2001,  3:30  to  7:30  p.m.,  Miami, 

Florida, 
July  11,  2001,  3:30  to  7:30  p.m.,  Naples, 

Florida. 

Comments  on  this  scoping  process 
should  be  received  by  July  27,  2001.  An 
Oil  and  Gas  Management  Plan/Draft 
Environmental  Impact  Statement  should 
be  available  for  review  by  Fall  2002. 
addresses:  The  meeting  locations  are: 

1.  Miami — Florida  International 
University,  Graham  Center  Ballroom 


West,  11200  SW  8th  Street,  Miami. 
Florida  33199. 

2.  Naples — The  Conservancy  of 
Southwest  Florida,  1450  Merihue  Drive, 
Naples,  Florida  33440. 

Send  requests  to  be  placed  on  the 
mailing  list  to  Susan  Kaynor.  EIS 
Coordinator.  Big  Cypress  National 
Preserve.  HCR  61,  Box  110,  Ochopee, 
Florida  34141,  telephone  941-695- 
2000. 

SUPPLEMENTARY  INFORMATION:  The  Oil 

and  Gas  Management  Plan/Draft 
Environmental  Impact  Statement  is 
needed  to  address  the  issues  of  how  the 
National  Park  Service  can  protect  its 
resources  and  values,  ensure  public 
safety,  and  minimize  conflicts  with 
visitors  and  park  management  while 
recognizing  the  rights  of  private  mineral 
owners  to  develop  their  oil  and  gas 
resources.  In  the  Oil  and  Gas 
Management  Plan/Draft  Environmental 
Impact  Statement  and  its  accompanying 
public  involvement  process,  the 
National  Park  Service  will  formulate 
and  evaluate  the  environmental  impacts 
of  a  reasonable  range  of  alternatives  that 
will  provide  protection  for  resources 
and  values  at  Big  Cypress  National 
Preserve  while  allowing  for  exploration 
and  development  of  the  private  mineral 
estate.  Distinct  management  issues 
include  identifying  which  park 
resoiuces  and  values  are  most  sensitive 
to  oil  and  gas  exploration  and 
development  disturbances,  defining 
impact  mitigation  requirements  to 
protect  such  resources  and  values, 
establishing  reasonable  performance 
standards  and  providing  pertinent 
information  to  oil  and  gas  owners  and 
operators  that  will  facilitate  operations 
planning. 

A  public  scoping  newsletter  will  be 
mailed  in  May  2001  to  invite  public 
participation  in  the  scoping  process  and 
to  describe  the  plaiming  process.  The 
general  public  and  affected  or  interested 
parties  are  encouraged  to  provide 
comments  and  suggestions,  and  to 
identify  issues  and  other  reasonable 
alternatives  that  should  be  addressed  in 
the  Oil  and  Gas  Management  Plan/Draft 
Environmental  Impact  Statement. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  3rour 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
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organizations  nor  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION:  Please 
contact  the  Superintendent,  Big  Cypress 
National  Preserve,  HCR  61,  Box  110, 
Ochopee,  Florida  34141,  telephone  941- 
695-2000  with  any  comments  you  may 
have  or  for  information. 

Dated:  May  3.  2001. 
W.  Thomas  Brown, 
Regional  Director.  Southeast  Region. 
[FR  Doc.  01-14791  Filed  6-11-01:  8:45  am] 

BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Appalachian  National  Scenic  Trail — 
Notice  of  Realty  Action 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice  of  realty  action. 

SUMMARY:  This  notice  announces  a 
proposed  exchange  of  federally  owned 
lands  for  privately-owned  lands  both 
located  in  Botetourt  County, 
Commonwealth  of  Virginia. 

I.  The  following  described  interest  in 
Federally-owned  land  was  acquired  by 
the  National  Park  Service  and  has  been 
determined  to  be  suitable  for  disposal 
by  exchange.  The  authority  for  this 
exchange  is  Section  5(b)  of  the  Land  and 
Water  Conservation  Fund  Act 
Amendments  in  Public  Law  90-401, 
approved  July  15,  1968,  and  Section  7(f) 
of  the  National  Trails  System  Act, 
Public  Law  90-543,  as  amended. 

The  selected  interest  in  Federal  land 
is  within  the  boundaries  of  the 
Appalachian  National  Scenic  Trail.  The 
land  has  been  surveyed  for  cultural 
resoiures  and  endangered  and 
threatened  species.  These  reports  are 
available  upon  request. 

Fee  ownership  of  the  following 
Federally-owned  property  is  to  be 
exchanged:  Tract  475-33  is  a  4.54  acre 
portion  of  49.00  acres  acquired  (475-28) 
by  the  United  States  of  America  by  deed 
recorded  in  Book  549,  Page  397,  in  the 
Clerk's  Office  of  the  Circuit  Court  of 
Botetourt  County,  Commonwealth  of 
Virginia.  The  tract  is  partially  located 
within  a  100-foot  wide  Appalachian 
Electric  Company  utility  easement. 
Conveyance  of  the  land  by  the  United 
States  will  be  done  by  Quitclaim  Deed 
and  will  include  a  provision  that  the 
conveyance  will  not  affect  any  and  all 
access  to  the  remainder  as  conveyed  to 
the  United  States  of  America  by  the 
aforesaid  deed. 

II.  In  exchange  for  the  land  described 
in  Paragraph  I  above,  the  United  States 
of  America  will  acquire  a  3.33-acre 


portion  of  a  parcel  of  land  currently 
owned  by  Marvin  L.  Harris,  et  ux.,  lying 
within  the  boundaries  of  the 
Appalachian  National  Scenic  Trail.  All 
right,  title  and  interest  in  Tract  475-31 
is  to  be  conveyed  to  the  United  States. 
This  land  will  be  administered  by  the 
National  Park  Service  as  a  part  of  the 
Appalachian  National  Scenic  Trail  upon 
completion  of  the  exchange.  This 
exchange  of  real  property  will  provide 
permanent  protection  for  the 
Appalachian  Trail.  The  exchange  will 
also  provide  additional  property  to  the 
landowner  whose  current  property  line 
is  just  75  feet  from  their  house. 

The  land  to  be  acquired  by  the  United 
States  of  America  is  described  as 
follows:  Tract  475-31  is  a  3.33-acre 
portion  of  22.50  acres  acquired  by 
Marvin  L.  Harris,  et  ux.,  by  deed  from 
William  E.  Goad,  et  ux.,  recorded  in 
Book  481.  Page  448,  in  the  Clerk's  Office 
of  the  Circuit  Court  of  Botetourt  County, 
Commonwealth  of  Virginia.  Conveyance 
of  the  fee  simple  title,  will  be  done  by 
a  General  Warranty  Deed. 

The  value  of  the  properties  exchanged 
shall  be  determined  by  a  current  fair 
market  value  appraisal  and  if  they  are 
not  approximately  equal,  the  values 
shall  be  equalized  by  payment  of  cash 
as  circumstances  require. 

Detailed  information  concerning  this 
exchange  including  precise  legal 
descriptions.  Land  Protection  Plan  and 
cultural  reports,  are  available  at  the 
Appalachian  Trail  Land  Acquisition 
Field  Office.  1314  Edwin  Miller 
Boulevard,  P.O.  Box  908,  Martinsburg. 
West  Virginia  25402. 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  written  comments  to  the  above 
address.  Adverse  comments  will  be 
evaluated  and  this  action  may  be 
modifled  or  vacated  accordingly.  In  the 
absence  of  any  action  to  modify  or 
vacate,  this  realty  action  will  become 
the  Bnal  determination  of  the 
Department  of  the  Interior. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Chief,  Acquisition  Division,  National 
Park  Service,  Appalachian  Trail  Land 
Acquisition  Field  Office,  P.O.  Box  908, 
Martinsburg,  WV  25402-0906,  304- 
263-4943. 

Dated:May  18,  2001. 
Pamela  Underhill, 

Par/c  Manager,  Appalachian  National  Scenic 

Tmil. 

[PR  Doc.  01-14790  Filed  6-11-01;  8:45  am] 

BILUNO  coot  4S10-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
In  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  Cost  Recovery  Action 

In  accordance  with  the  Department 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Aweron  International  Corp., 
Jotun  A/S,  and  The  Valspar 
Corporation,  Civil  Action  No.  SOl-CV- 
1544  was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Maryland  on  May  29,  2001.  This 
Consent  Decree  resolves  claims  of  the 
United  States'  against  Ameron 
International  Corp.,  Jotun  A/S,  Jotun 
Marine  Coatings,  and  The  Valspar 
Corporation  ("Settling  Defendants") 
under  Section  107(a)  of  the 
Comprehensive  Environment  Response. 
Compensation  and  Liability  Act 
("CERCLA").  42  U.S.C.  9607(a).  for 
response  costs  incurred  at  the 
Ainsworth  Paint  and  Chemical 
Superfund  Site  in  Baltimore,  Maryland, 
Peimsylvania.  The  Consent  Decree 
requires  the  Settling  Defendants  to  pay 
a  total  of  $799,500  in  past  response 
costs. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the  Acting 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611.  Ben  Franklin  Station. 
Washington.  D.C.  20044  and  refer  to 
United  States  v.  Ameron  International, 
Jotun  A/S,  and  The  Valspar 
Corporation,  DOJ  #90-11-3-06454. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  District  of 
Maryland,  101  West  Lombard  Street, 
6225  U.S.  Courthouse,  Baltimore.  MD 
21201  and  at  EPA  Region  III.  1650  Arch 
Street,  Philadelphia,  PA  19103-2029.  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the  U.S. 
Department  of  Justice.  Consent  Decree 
Library.  P.O.  Box  7611.  Washington.  DC. 
20044-7611.  When  requesting  a  copy  of 
the  proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  cost 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $6.50.  and  please 
reference  United  States  v.  Ameron 
International  Corp.,  Jotun  A/S,  and  The 
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Valspar  Corporation,  DOJ  No.  90-11-2- 
06454. 

Robert  Brook, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division,  Department  of  Justice. 
[FR  Doc.  01-14714  Filed  6-11-01:  8:45  am] 

BILLING  COM  4410-18-41 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  ttte  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Richard  Scott  Johnson  et  al.  Civil  Action 
No.  1-00-0575-22,  was  lodged  on  May 
22.  2001,  with  the  United  States  District 
Court  for  South  Carolina.  The  proposed 
Consent  Decree  would  resolve  certain 
claims  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C.  9607,  as  amended 
brought  against  Richard  Scott  Johnson, 
Stiles  M.  Harper,  Grover  Bowers  Jr., 
-Union  Carbide  Corporation,  Olin 
Corporation,  ExxonMobil  Corporation, 
USX  Corporation,  formerly  U.S.  Steel, 
Viad  Corporation,  CSX  Transportation. 
Inc..  Hercules  Incorporated.  NOR-AM 
Chemical  Company,  and  Schwerman 
Trucking  Company  (collectively 
"Settling  Defendants")  to  recover 
response  costs  incurred  by  the 
Environmental  Protection  Agency  in 
connection  with  the  release  of  a 
hazardous  substances  at  the  U.S.  Steel 
Agrichem  Old  Blue  Chemical  Superfund 
Site  ("Site")  in  Fairfax.  Allendale 
County,  South  Carolina.  The  United 
States  alleges  that  Settling  Defendants 
are  liable  as  persons  who  own  and 
operate  or  formerly  owned  and  operated 
a  portion  of  the  site  at  the  time  of 
disposal  of  a  hazardous  substance,  or  as 
persons  who  arranged  for  the  disposal  of 
a  hazardous  substances  at  the  Site  at  the 
time  of  the  release  of  hazardous 
substance  or  as  a  current  owner  of  a 
portion  of  the  Site.  Under  the  proposed 
Consent  Decree,  the  Settling  Defendants 
will  pay  $976,000.00  to  the  Hazardous 
Substances  Superfund  to  reimburse  the 
United  States  for  response  costs 
incurred  and  to  be  incurred  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611.  Washington, 


DC  20530,  and  should  refer  to  United 
States  V.  Richard  Scott  Johnson,  et  al., 
Civil  Action  No.  1-00-0575-22  (D.S.C.). 
DOJ  Ref.  #90-11-3-07057/1. 

The  Consent  Decree  may  be  examined 
at  the  Region  4  Office  of  the 
Environmental  Protection  Agency.  61 
Forsyth  Street.  Atlanta.  GA  30303  and 
the  United  States  Attorney's  Office  for 
the  District  of  South  Carolina.  Federal 
Building  &  U.S.  Courthouse,  District  of 
South  Carolina,  1441  Main  Street,  Suite 
500,  Columbia  South  Carolina.  29201 
c/o  Assistant  U.S.  Attorney  R.  Emery 
Clark.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  Post  Office 
Box  7611,  Washington,  DC  20044.  In 
requesting  copies  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $12.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Ellen  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  01-14715  Filed  6-11-01;  8:45  am] 

BILLINQ  COOC  441»-1»-M 


DEPARTMENT  OF  JUSTICE 

Membership  of  the  2001  Senior 
Executive  Service  Performance  Review 
Boards 

agency:  Department  of  Justice. 
ACTION:  Notice  of  Department  of 
Justice's  2001  Senior  Executive  Service 
Performance  Review  Boards. 

summary:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRBs).  The 
purpose  of  the  PRBs  is  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  The  PRBs  will  make 
recommendations  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  W.  Simms,  Director.  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530:  (202)  514-6788. 

Department  of  Justice,  2001  Senior 
Executive  Service  Performance  Review 
Board  Members 

Office  of  the  Solicitor  General 

Lawrence  G.  Wallace,  Deputy  Solicitor 
General 

Office  of  Legal  Counsel 

Paul  P.  Colbom,  Special  Counsel 


Daniel  L.  Koffsky,  Special  Counsel 
Office  of  Professional  Responsibility 

Judith  B.  Wish,  Deputy  Counsel  on 
Professional  Responsibility 

Q^jce  of  Intelligence  Policy  and  Review 

James  A.  Baker,  Deputy  Counsel  on  for 

Intelligence  Operations 
Robert  O.  Davis,  Deputy  Coimsel  for 

Intelligence  Policy 

O^jce  of  Policy  Development 

Kevin  R.  Jones,  Deputy  Assistant 
Attorney  General 

Office  of  Information  and  Privacy 

Daniel  J.  Metcalfe,  Director  (Policy  and 
Litigation) 

Antitrust  Division 

Kenneth  Heyer,  Chief,  Competition 

Policy  Section 
Thomas  D.  King  Executive  Officer 
Gail  Kursh,  Chief.  Health  Care  Task 

Force 
Anthony  V.  Nanni.  Chief.  Litigation  I 

Section 

Cjvi7  Division 

Felix  V.  Baxter,  Director,  Federal 

Programs  Branch 
Joyce  R.  Branda.  Deputy  Director, 

Commercial  Litigation  Branch 
Vito  J.  Dipietro,  Director,  Commercial 

Litigation  Branch 
John  L.  Euler,  Deputy  Director,  Torts 

Branch 
J.  Patrick  Glynn,  Director,  Torts  Branch 
Thomas  W.  Hussey,  Director,  Office  of 

Immigration  Litigation 
William  G.  Kanter,  Deputy  Director. 

Appellate  Staff 
Sheila  M.  Lieber.  Deputy  Director.  Field 

Programs  Branch 
Sandra  P.  Spooner,  Deputy  Director. 

Commercial  Litigation  Branch 

Civil  Rights  Division 

James  S.  Angus.  Counsel  to  the 

Assistant  Attorney  General 
Jeremiah  Glassman.  Chief.  Educational 

Opportunities  Section 
Albert  N.  Moskowitz.  Chief.  Criminal 

Section 
John  L.  Wodatch.  Chief.  Disability  rights 

Section 

Criminal  Division 

Joseph  E.  Gangloff.  Principal  Deputy 

Chief.  Public  Integrity  Section 
Terry  R.  Lord.  Chief.  Child  Exploitation 

&  Obscenity  Section 
Lee  J.  Radek.  Chief,  Public  Integrity 

Section 
Thomas  G.  Snow,  Deputy  Director, 

Office  of  International  Affairs 
Patty  M.  Stemler.  Chief  Appellate 

Section 
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Environment  and  Natural  Resources 
Division 

Bruce  S.  Gelber.  Chief,  Environmental 

Enforcement  Section 
K.  Jack  Haugrud,  Chief,  General 

Litigation  Section 
Pauline  H.  Milus,  Chief,  Policy, 

Legislation  and  Special  Litigation 

Section 
Walker  B.  Smith,  Deputy  Chief. 

Environmental  Enforcement  Section 

Justice  Management  Division 

Benjamin  F.  Burrell,  Director.  Facilities 

and  Administrative  Services  Staff 
Linda  A.  Cinciotta,  Director,  Office  of 

Attorney  Personnel  Management 
Blane  K.  Dessy,  Director  Library  Staff 
lames  W.  Johnston,  Director 

Procurement  Services  Staff 
Joaime  W.  Simms,  Director  Personnel 

Staff 

Tax  Division 

Stephen  J.  Csontos,  Senior  Legislative 

Counsel 
Rosemary  E.  Paguni.  Chief.  Criminal 

Enforcement  Section.  Northern 

Region 
Robert  S.  Watkins,  Chief.  Civil  Trail 

Section.  Central  Region 
Joseph  E.  Yoimg,  Executive  Officer 

Bureau  of  Prisons 

Robin  L.  Beusse,  Chief,  Budget 

Development  Administration  Division 
Michael  W.  Garrett,  Senior  Deputy 

Assistant  Director,  Program  Review 

Division 
John  C.  Hardwick,  Deputy  Assistant 

Director,  Information,  Policy,  and 

Public  Affairs 
James  B.  Jones,  Senior  Deputy  Assistant 

Director.  Administration  Division 
Bruce  K.  Sasser.  Assistant  Director. 

Administration  Dvision  Salvador 

Seanez,  Jr.,  Assistant  Director, 

Community  Corrections  and 

Detention 

Immigration  and  Naturalization  Service 

John  P.  Chase.  Director  of  Internal  Audit 
Joseph  D.  Cuddihy,  Assistant  Deputy 

Executive  Associate  Commissioner  for 

Immigration  Services  Division 
David  R.  Howell.  Associate 

Commissioner.  Policy  and  Plaiming 
Catherine  J.  Kasch.  Assistant 

Commissioner,  Human  Resources  and 

Development 
Anthony  S.  Tangeman,  Deputy 

Executive  Associate  Commissioner  for 

Detention  and  Removals 
William  R.  Yates,  Deputy  Executive 

Associate  Commissioner  for 

Immigration  Services  Division 

United  States  Marshals  Service 

Joseph  B.  Enders,  Assistant  Director  for 
Business  Services 


Office  of  Justice  Programs 

Gary  N.  Silver,  Director,  Office  of 
Administration 

Executive  Office  for  Immigration  Review 

Jack  E.  Perkins,  Chief  Administrative 
Hearing  Officer 

Executive  Office  for  United  States 
Attorneys 

David  W.  Downs.  Deputy  Director  for 
Operations 

Executive  Office  for  United  States 
Trustees 

Jeffrey  M.  Miller.  Associate  Director 

Valerie  M.  Willis, 

Executive  Secretary.  Senior  Executive 

Resources  Board. 

|FR  Doc.  01-14716  Filed  6-11-01:  8:45  ami 

BILUNG  CODE  441»-AR-M 

DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Assistance 
[OJP(BJA)-1322] 

Announcement  of  the  Availability  of 
the  State  Criminal  Alien  Assistance 
Program  for  FY  2001 

agency:  Office  of  Justice  Programs. 
Bureau  of  Justice  Assistance,  Justice. 
ACTION:  Notice  of  solicitation. 

SUMMARY:  Announcement  of  the 
availability  of  the  Bureau  of  Justice 
Assistance  (BJA)  State  Criminal  Alien 
Assistance  Program  (SCAAP)  funding 
forFY2001. 

DATES:  Applicant  account  registration 
through  a  new  Internet-based  system 
begins  on  June  5,  2001  and  continues 
until  July  2,  2001.  Submission  of 
applications  begins  on  June  5,  2001  and 
ends  on  July  16.  2001. 
ADDRESSES:  Bureau  of  Justice 
Assistance,  810  Seventh  Street.  NW., 
Washington.  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
SCAAP  program  guidance  and  technical 
assistance,  please  log  on  to  the  Bureau 
of  Justice  Assistance  Home  Page  at: 
http://www.ojp.usdoj.gov/BJA  and  select 
"SCAAP"  or  call  the  Office  of  Justice 
Programs  Grants  Management  System 
Hotline  at  1-888-549-9901,  Option  #4. 
For  general  information  about  on-line 
application  procedures  for  other 
solicitations,  please  call  the  U.S. 
Department  of  Justice  Response  Center 
at  1-800-421-6770. 
SUPPLEMENTARY  INFORMATION: 

Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 


Act  of  1968,  Sections  201-03,  as 
amended,  42  U.S.C.  §§  3721-23  (1994). 

Background 

SCAAP  provides  Federal  assistance  to 
state  and  local  governments  for  costs 
incurred  for  the  imprisonment  of 
undocumented  criminal  aliens,  who  are 
charged  or  convicted  of  one  felony  or 
two  misdemeanor  offenses.  Potential 
applicants  may  no  longer  submit  hard 
copy  application  forms  and  diskettes. 
For  FY2001,  state  and  local 
governments  apply  for  payment  via  a 
paperless,  electronic,  end-to-end 
distributive,  Internet-based  web-sit6 
application.  BJA  anticipates  providing 
over  420  payments  of  varying  amounts 
from  a  FY2001  funding  total  of 
$551,000,000. 

Potential  applicants  with  questions 
should  call  the  Office  of  Justice 
Programs  Grants  Management  System 
Hotline  at  1-888-549-9901,  Option  #4. 
For  access  to  program  guidance  and  the 
on-line  application,  connect  to  http:// 
www.ojp.usdoj.gov/BJA  and  select 
"SCAAP." 

Richard  Ward. 

Acting  Director.  Bureau  of  Justice  Assistance. 
[PR  Doc.  01-14684  Filed  6-11-01:  8:45  am] 

BILUNO  CODE  4410-18-^ 


DEPARTMENT  OF  UVBOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  S-777A] 

Announcement  of  Public  Forums  on 
Ergonomics 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA),  Department  of 

Labor. 

ACTION:  Scheduling  of  public  forums; 

request  for  comments. 

summary:  The  Department  of  Labor  is 
scheduling  several  public  forums 
around  the  country  to  discuss  possible 
approaches  to  addressing  ergonomic 
hazards  in  the  workplace.  Interested 
persons  may  submit  written  comments 
in  response  to  the  three  specific 
questions  raised  in  this  notice,  and  they 
are  invited  to  speak  on  these  questions 
at  the  public  forums.  _ 
DATES:  Written  comments.  Written 
comments  must  be  postmarked  by 
August  3,  2001.  If  you  are  submitting 
documentary  evidence  that  has  been 
previously  submitted  in  the  OSHA 
ergonomics  rulemaking  docket  (Docket 
S-777).  please  reference  the  Exhibit 
Number  rather  than  providing  an 
additional  copy. 
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Forums.  The  forum  in  the 
Washington,  DC,  area  is  scheduled  to 
begin  at  9:30  a.m.,  July  16,  2001,  and 
will  run  for  one  and  one-half  days.  It 
will  be  followed  by  a  one-day  forum  on 
>  July  20,  2001,  in  Chicago,  Illinois  and  a 
one-day  forum  on  July  24,  2001,  in 
California.  The  location  of  the 
Washington,  DC,  area  forum  and  the 
time  and  location  for  the  regional 
fortims  will  be  announced  later  in  the 
Federal  Register. 

Notice  of  intention  to  speak  at  the 
forums.  Written  intention  to  speak  at  the 
forums  must  be  postmarked  by  June  29, 
2001.  Facsimile  or  electronic  notices  of 
intention  to  speak  at  the  forums  must  be 
received  by  June  29,  2001.  If  possible, 
please  include  an  e-mail  address  or  fax 
number  in  your  notice,  so  we  may 
contact  you  about  scheduling.  When 
submitting  a  notice  of  intention  to 
speak,  please  indicate  whether  you 
intend  to  speak  at  the  forum  in 
Washington,  DC,  Chicago,  Illinois,  or 
California.  In  addition,  if  you  are 
requesting  more  than  10  minutes  for 
your  presentation,  please  indicate  the 
amount  of  time  that  you  are  requesting 
and  the  questions  you  intend  to  address, 
The  amount  of  time  allotted  to  each 
speaker  will  depend  on  the  number  of 

f)ersons  who  wish  to  speak  at  each 
ocation. 

ADDRESSES:  Written  comments  and 
notices  of  intention  to  speak  at  a  forum 
may  be  submitted  by  mail,  facsimile,  or 
electronic  means: 

Written  comments: 

Mail:  Submit  three  copies  of  written 
comments  to:  OSHA  Docket  Office, 
Docket  No.  S-777A,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Room  N-2625,  Washington,  DC  20210, 
telephone  (202)  693-2350. 

Facsimile:  If  your  written  comments 
are  10  pages  or  fewer,  you  may  fax  them 
to  the  Docket  Office.  The  OSHA  Docket 
Office  fax  number  is  (202)  693-1648. 

Electronic:  You  may  submit 
comments  electronically  through 
OSHA's  Homepage  at  www.osha.gov. 
Please  note  that  you  may  not  attach 
materials  such  as  studies  or  joiu'nal 
articles  to  your  electronic  comments.  If 
you  wish  to  include  such  materials,  you 
must  submit  three  copies  to  the  OSHA 
Docket  Office  at  the  address  listed 
above.  When  submitting  such  materials 
to  the  OSHA  Docket  Office,  you  must 
clearly  identify  your  electronic 
comments  by  name,  date,  and  subject, 
so  that  we  can  attach  the  materials  to 
your  electronic  comments. 

Notice  of  intention  to  speak: 

Mail:  You  may  submit  notices  of 
intention  to  speak  at  a  forum,  by  mail, 
to:  Ms.  Veneta  Chatmon,  OSHA  Office 


of  Public  Affairs.  Docket  No.  S-777  A. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
3647,  Washington,  DC  20210,  telephone: 
(202) 693-1999. 

Facsimile:  You  may  fax  your  notice  of 
intention  to  speak  at  a  forum  to  Ms. 
Chatmon  at  (202)  693-1634. 

Electronic:  You  also  may 
electronically  submit  your  notice  of 
intention  to  speak  at  a  forum  through 
OSHA's  Homepage  at  ivivtv.osha.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  OSHA  Office  of 
Public  Affairs,  telephone  (202)  693- 
1999,  or  visit  the  OSHA  Homepage  at 
www.osha.gov. 

Prevent/on  .The  approach  should 
emphasize  the  prevention  of  injuries 
before  they  occur. 

SUPPLEMENTARY  INFORMATION:  With  this 
notice,  the  Department  announces  the 
beginning  of  its  initiative  to  create  a 
new  and  comprehensive  approach  to 
ergonomics  that  is  appropriate  to  the 
21st  Century  workforce.  In  testimony 
before  Congress,  Secretary  of  Labor 
Elaine  L.  Chao  has  set  forth  the 
following  principles  that  the 
Department  will  use  to  guide  its 
development  of  this  new  framework: 

Prevention:  The  approach  should, 
emphasize  the  prevention  of  injuries, 
before  they  occur. 

Sound  Science:  The  approach  should 
be  based  on  the  best  available  science 
and  research. 

Incentive  Driven:  The  approach 
should  focus  on  cooperation  between 
OSHA  and  employers. 

Flexibility:  The  approach  should  take 
account  of  the  varying  capabilities  and 
characteristics  of  different  businesses 
and  workers. 

Feasibility:  Future  actions  must 
recognize  the  costs  of  compliance  to 
small  businesses. 

Clarity:  Any  approach  must  include 
short,  simple  and  common  sense 
instructions. 

Secretary  Chao  has  met  with  many 
representatives  frt)m  business,  labor, 
and  the  public  health  community,  as 
well  as  with  members  of  Congress,  to 
discuss  possible  approaches  to 
addressing  ergonomics  injuries.  As  a 
result  of  those  meetings,  the  Secretary 
has  determined  that  consensus  has  not 
been  reached  on  several  very  basic 
questions.  In  addition,  the  National 
Academy  of  Sciences  has  issued  a  new 
report  on  ergonomic  injuries  noting  that, 
"no  single  strategy  is  or  will  be  effective 
for  all  types  of  industry."  Before 
designing  a  plan  to  address  ergonomics 
injuries,  the  Department  will  hold  three 
public  forums  to  provide  members  of 
the  public  the  opportunity  to  provide 


additional  information  on  these 
questions.  The  Secretary  encourages  all 
interested  parties,  particularly  small 
business  owners  and  employees  of  small 
businesses,  to  participate. 

Following  the  forums,  the  Department 
will  review  the  information  obtained 
during  this  process,  along  with  other 
information,  and  develop  a 
comprehensive  plan  for  addressing 
ergonomics  injuries  in  the  workplace. 
The  Secretary  intends  to  identify  a 
course  of  action  in  September, 

Forum  Plans:  The  forums  will 
consider  the  three  questions  listed 
below. 

Question  1 :  What  is  an  ergonomics 
injury?  The  Department  of  Labor  is 
interested  in  establishing  an  accepted 
definition  that  the  Occupational  Safety 
and  Health  Administration,  employers 
and  their  employees  can  understand 
and  apply. 

Question  2:  How  can  the 
Occupational  Safety  and  Health 
Administration,  employers  and 
employees  determine  whether  an 
ergonomics  injury  was  caused  by  work- 
related  activities  or  non-work-related 
activities;  and,  if  the  ergonomics  injury 
was  caused  by  a  combination  of  the  two, 
what  is  the  appropriate  response? 

Question  3;  What  are  the  most  useful 
and  cost-effective  types  of  government 
involvement  to  address  workplace 
ergonomics  injuries  (e.g.,  rulemaking, 
guidelines,  "besipractices," 
publications/conferences,  technical 
assistance,  consultations,  partnerships 
or  combinations  of  such  approaches)? 
The  agency  particularly  invites 
comment  on  the  advantages  and 
disadvantages  of  each  approach  or 
combination  of  approaches. 

This  notice  was  prepared  under  the 
direction  of  R.  Davis  Layne.  Acting 
Assistant  Secretary  for  Occupational 
Safety  and  Health.  It  is  issued  under 
sections  4,  6.  and  8  of  the  Occupational 
Safety  and  Health  Act  (29  U.S.C.  653, 
655,  657). 

Issued  at  Washington.  DC.  thia  7th  day  of 
)une.  2001. 

R.  Davis  Layne, 

Acting  Assistant  Secretary  of  Labor. 

|FR  Doc.  01-14740  Filed  6-11-01;  8:45  am) 

BILUNO  coot  4S1(>-M-r 


LEGAL  SERVICES  CORPORATION 

Fraadom  of  information  Act— Qanaral 
Notica  of  Organization,  Function, 
Rules  of  Procedure,  and  Sut>stantlv« 
Ruias 

AGENCY:  Legal  Services  Corporation. 
ACTION:  General  notice  of  the 
organization,  function,  rules  of 


31696 


Federal  Register/ Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Notices 


procedure,  and  substantive  rules  of  the 
Legal  Services  Corporation. 

SUMMARY:  This  notice  is  being  published 
by  LSC  in  accordance  with  5  U.S.C. 
§  552(a)(1)  and  for  the  guidance  and 
interest  of  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Zurmuhlen,  Administrative  Officer  and 
FOIA  Liaison,  Office  of  Legal  Affairs, 
Legal  Services  Corporation,  750  First 
Street,  NE,  Washington,  DC  20002- 
4250;  202/336-8922  (phone);  202/336- 
8952  (fax);  lzurmuhlen91sc.gov. 
SUPPlfMENTARY  INFORMATION:  In 
accordance  with  section  (a)(1)  of  the 
Freedom  of  Information  Act  ("FOL\")  5 
U.S.C.  552.  LSC  publishes  in  the 
Federal  Register,  for  the  guidance  and 
interest  of  the  pubhc,  the  following 
general  information  concerning  LSC: 

(a)  A  description  of  the  organization 
of  the  Corporation  and  the  established 
places  at  which,  the  employees  from 
whom,  and  the  methods  whereby,  the 
public  may  obtain  information,  make 
submittals  or  requests,  or  obtain 
decisions; 

(b)  Statements  of  the  general  course 
and  method  by  which  LSC's  functions 
are  channeled  and  determined; 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  where 
forms  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  or  examinations;  and 

(d)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  LSC. 

I.  Description  of  LSC 

LSC  is  a  private,  non-profit 
corporation,  headquartered  in 
Washington  D.C.  and  established  by 
Congress  in  1974  to  assure  equal  access 
to  justice  imder  the  law  for  all 
Americans.  LSC  is  headed  by  a 
bipartisan  Board  of  Directors  appointed 
by  the  President  and  confirmed  by  the 
Senate.  LSC  does  not  provide  legal 
services  directly  to  indigent  clients; 
rather  it  provides  grants  to  independent 
local  programs  chosen  through  a  system 
of  competitioti.  Currently,  LSC  funds 
197  legal  aid  programs.  Together  these 
programs  serve  every  coimty  and 
congressional  district  in  the  nation,  as 
well  as  the  U.S.  territories.  In  2000,  LSC 
grantees  handled  more  than  one  million 
civil  cases.  The  most  common  types  of 
cases  handled  by  LSC-funded  programs 
involve  family  law,  housing, 
employment,  government  benefits,  and 
consumer  issues.  LSC-funded  programs 
do  not  hemdle  criminal  cases,  nor  do 
they  accept  fee-generating  cases  that 
private  attorneys  are  willing  to  accept 


on  a  contingency  basis.  LSC  recipients 
are  also  prohibited  from  claiming  or 
collecting  attorney's  fees  and  engaging 
in  class  actions,  rulemaking,  lobbying, 
litigation  on  behalf  of  prisoners, 
representation  in  drug-related  public 
housing  evictions,  and  representation  of 
certain  categories  of  aliens. 

n.  Organization 

LSC  consists  of  five  major 
components:  the  Office  of  the  President, 
the  Office  of  Administration,  the  Office 
of  Legal  Affairs,  the  Office  of  Program 
Performance,  and  the  Office  of 
Governmental  Relations  and  Public 
A^irs.  In  addition  to  these  primary 
offices  there  is  the  Office  of  Inspector 
General.  While  the  Office  of  Inspector 
General  exists  as  part  of  LSC,  the  Office 
functions  independently  from  the  rest  of 
the  LSC  components,  with  the  Inspector 
General  appointed  directly  by  the  LSC 
Board  of  Directors.  The  major  functions 
and  responsibilities  of  each  of  these 
components  is  described  below. 

O^jce  of  the  President 

The  Office  of  the  President  is 
responsible  for  the  implementation  of 
Board  policy  and  oversight  of  the 
Corporation's  operations. 

Office  of  Administration 

The  Office  of  Administration  is 
comprised  of  the  Office  of  Compliance 
and  Enforcement,  Office  of  Hiunan 
Resources,  Office  of  Financial  and 
Administrative  Services  and  Office  of 
Information  Technology. 

The  Office  of  Compliance  and 
Enforcement  (OCE)  is  responsible  for 
ensuring  that  LSC  grantees  are 
complying  with  the  laws,  regulations, 
terms  and  conditions  applicable  to  them 
as  a  condition  of  receipt  of  Federal 
funds.  OCE  conducts  investigations  and 
audits  of  grantees,  responds  to  inquiries 
and  complaints  relating  to  grantee 
compliance  with  applicable  law  and 
regulations,  processes  requests  for  prior 
approvals  and  Private  Attorney 
Involvement  and  fund  balance  waivers, 
and  approves  subgrant  agreements. 

The  Office  of  Human  Resources 
(OHR)  develops  and  administers  human 
resources  policies,  procedures,  and 
strategies;  and  to  provide  advisory 
services  on  human  resoiu'ce  issues  to 
management  and  staff. 

The  Office  of  Financial  and 
Administrative  Services  is  comprised  of 
the  Office  of  the  Comptroller  and  the 
Administrative  Services  Division.  The 
Office  of  Comptroller  maintains  the 
efficiency  of  the  Corporation's  financial 
system  and  the  integrity  of  its  accounts, 
oversees  procedures  that  generate  all  of 
the  Corporation's  financial  transactions. 


and  provides  accounting  and  financial 
information  to  the  LSC  Board  of 
Directors,  the  President  and  Office 
Directors.  In  addition  to  cash 
management,  accounts  payable,  payroll, 
grants  administration  and  other  routine 
financial  transactions,  the  Office  of 
Comptroller  generates  annual  and 
periodic  financial  reports  and  assists 
with  the  accumulation  of  data  for  LSC's 
Budget  Request  to  Congress.  The 
Administrative  Services  Division  (ASD) 
provides  day-to-day  administrative 
support  services  to  fricilitate  efficient 
operations  of  LSC. 

The  mission  of  the  Office  of 
Information  Technology  (OIT)  is  to 
develop,  implement  and  maintain  a 
networked  computer  environment, 
featuring  a  well  defined  integrated 
information  system  for  LSC. 

Office  of  Legal  Affairs 

The  Office  of  Legal  Affiurs  (OLA) 
serves  as  in-house  counsel  and  chief 
legal  advisor  to  the  Corporation  and 
performs  the  duties  of  Secretary  of  the 
Corporation.  The  General  Counsel 
carries  out  traditional  "lawyer" 
functions,  including  negotiating, 
drafting  and  reviewing  legal  instnmients 
such  as  contracts,  settlement 
agreements,  releases,  applications  for 
funding,  and  grant  dociunents,  as  well 
as  representing  LSC's  interests  in 
litigation,  directly  or  through  retention 
and  oversight  of  outside  coimsel.  OLA 
provides  legal  advice  to  the 
Corporation's  Board  of  Directors  and 
President,  as  well  as  to  the  various 
offices  in  the  Corporation.  Furthermore, 
the  General  Counsel  is  responsible  for 
interpreting  statutory  requirements  and 
drafting  implementing  regulations  for 
consideration  by  the  Board. 

Office  of  Program  Performance 

The  Office  of  Program  Performance 
(OPP)  is  charged  with  the  design  and 
administration  of  the  competitive  grants 
process,  the  encouragement  of 
competition,  and  the  development  and 
implementation  of  strategies  to  improve 
program  quality.  Program  improvement 
efforts  include  identification  of  areas  of 
weakness  and  follow-up  for  individual 
recipients,  identification  and  sharing  of 
innovations  and  "best  practices"  among 
recipients  and  others  in  the  legal 
services  delivery  system,  as  well  as 
broader  strategies  for  improvement  of 
the  delivery  system. 

Under  the  OPP  is  the  Office  of 
Information  Management  (OIM),  which 
is  responsible  for  gathering  and 
disseminating  information  about  LSC 
grantees  and  the  delivery  of  legal 
services.  This  responsibility  includes 
the  development  of  Internet-based 
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applications  for  obtaining  information 
about  the  delivery  of  legal  services  by 
LSC  grantees,  the  identification  and 
.  collection  of  information  about  the  civil 
legal  needs  of  eligible  clients,  and  the 
sharing  of  that  information  with  LSC 
staff,  grantee  staff,  and  other  interested 
parties. 

Office  of  Government  Relations  and 
Public  Affairs 

The  Office  of  Governmental  Relations 
and  Public  Affairs  is  responsible  for 
managing  LSC's  communications  and 
requests  for  information  from  Congress, 
the  Executive  Branch,  the  media,  and 
the  general  public.  The  office 
coordinates  the  production  of  LSC's 
Fact  Book  and  Annual  Report. 

O^j'ce  of  the  Inspector  General 

The  Office  of  the  Inspector  General 
(OIG)  has  two  principal  missions:  to 
assist  management  in  identifying  ways 
to  promote  efficiency  and  effectiveness 
in  the  activities  and  operations  of  LSC 
and  its  grantees;  and  to  prevent  and 
detect  fraud  and  abuse.  The  OIG's 
primary  tool  for  achieving  these 
missions  is  fact-finding  through 
financial,  performance  and  other  types 
of  audits  and  reviews,  as  well  as 
investigations  into  allegations  of 
wrongdoing.  Its  fact-finding  activities 
enable  the  OIG  to  develop 
recommendations  to  LSC  and  grantee 
management  for  actions  or  changes  that 
will  correct  problems,  better  safeguard 
the  integrity  of  funds,  improve 
procedures  or  otherwise  increase 
efficiency  or  effectiveness. 

in.  Availability  of  Information 

As  an  independent  Corporation 
created  by  public  law,  LSC  is  governed 
by  statute.  The  LSC  Act  and  regulations 
provide  guidance  on  the  operation  and 
responsibilities  of  LSC  and  its  grantees. 
The  Act  can  be  found  at  42  U.S.C.  2996 
et.  seq.  and  the  regulations  at  45  CFR 
part  1600  et.  seq.  Furthermore,  both  the 
Act  and  regulations  are  posted  at  LSC's 
website,  which  is  given  below.  LSC  is 
further  subject  to  restrictions  contained 
in  its  annual  appropriations  legislation. 
The  current  Appropriations  Act  for  FY 
2001  is  located  at  Pub.  L.  106-553, 114 
Stat.  2762  (2000).  to  addiUon  to  the  LSC 
Act,  regulations,  and  appropriations 
legislation,  other  rules  and  instructions, 
governing  LSC  and  its  recipients,  may 
be  found  in  the  Corporation's  Program 
Letters,  Audit  Guide,  Property  Manual 
and  formal  legal  opinions  issued  by  the 
OLA.  These  documents  are  available  to 
the  public  either  online  or  upon  request. 

Tne  LSC  Act  subjects  the  Corporation 
to  both  the  Government  in  the  Sunshine 
Act  (5  U.S.C.  552b)  and  the  Freedom  of 


Information  Act  (5  U.S.C.  552).  LSC's 
implementing  regulations  provide  that 
meetings  of  the  Board  of  Directors  and 
of  committees  of  the  Board  will  be  open 
to  the  public,  except  that  certain 
meetings  or  portions  thereof  may  be 
closed  to  public  as  provided  by  law  and 
regulation.  See  45  C.F.R.  1622.3  and 
1622.5.  LSC's  FOL\  regulations  require 
that  the  Corporation  make  records 
concerning  its  operations,  activities,  and 
business  available  to  the  public  to  the 
maximiun  extent  reasonably  possible. 
45  C.F.R.  1602.3.  Thus,  LSC  maintains 
a  public  reading  room  at  its  offices  and 
any  person  has  the  right  to  request  LSC 
records  in  writing.  The  Corporation 
must  release  requested  records  to  the 
requester  unless  they  are  protected  from 
disclosure  by  the  Freedom  of 
Information  Act  (FOIA).  Requests  for 
records  must  be  made  in  writing,  with 
the  envelope  and  the  letter  or  the  e-mail 
request  clearly  marked  "Freedom  of 
Information  Request."  All  such  requests 
should  be  addressed  to  LSC's  Office  of 
Legal  Affairs,  750  First  Street,  NE, 
Washington,  DC.  20002.  In  addition, 
LSC  maintains  a  "FOIA  electronic 
reading  room."  For  further  information 
on  this  electronic  reading  room,  please 
visit  LSC  online  at  http://www.lsc.gov. 

Other  information  regarding  LSC  s 
staff,  location,  functions,  rules  of 
procedurer,  substantive  rules,  statements 
of  general  policy  or  how  the  public  may 
obtain  information,  make  submissions 
or  requests  will  also  be  found  on  the 
LSC  website,  as  will  links  to  legal 
services  providers  across  the  country.  In 
addition,  information  about  the  OIG  can 
be  found  at  http://www.oig.lsc.gov. 

Victor  M.fortiuio, 

General  Counsel  and  Vice  President  for  Legal 
Affairs. 

(FR  Doc.  01-14627  Filed  6-11-01;  8.45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  40-9027] 

Licmise  No.  SMC-1562  Cabot 
Corporation's  Revere  Site; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 
Related  to  Approval  of  Site 
Decommissioning  Plan 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Finding  of  No  Significant 

Impact;  Notice  of  Opportunity  for 

Hearing. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  approve 


Cabot  Corporation's  (Cabot's  or  the 
licensee's).  Decommissioning  Plan  (DP) 
for  its  Revere,  Pennsylvania,  site  and 
amend  NRC  Soim:e  Material  License 
SMC-1562  to  remove  the  Revere  site 
from  the  license.  Cabot  is  authorized  to 
store  up  to  91,000  kilograms  (100  tons) 
of  elemental,  natural  uranium  and 
thorium,  in  any  form,  at  its  Reading  and 
Revere,  Pennsylvania,  sites.  This 
proposed  action  pertains  only  to  the 
Revere  site;  the  Revere  site  will  be 
removed,  and  the  Reading  site  will 
remain  on  the  license.  The  Revere  site 
(Revere)  is  located  approximately  60 
kilometers  (36  miles)  north  of 
Philadelphia  and  about  26  kilometers 
(16  miles)  southeast  of  Allentown, 
Pennsylvania.  The  NRC  staff  has 
evaluated  Cabot's  request  and  has 
developed  an  Environmental 
Assessment  (EA)  to  support  the  review 
of  Cabot's  proposed  DP  and  license 
amendment  request,  in  accordance  with 
the  requirements  of  10  CFR  part  51. 
Based  on  staff  evaluation,  the 
conclusion  of  the  EA  is  a  Finding  of  No 
Significant  Impact  (FONSI)  on  human 
health  nor  the  environment  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Theodore  Smith,  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T7-F27. 
Washington,  DC  20555.  Telephone  (301) 
415-6721. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Kawecki  Chemical  Company — 
Perm  Rare  Division  (Cabot's 
predecessor),  was  first  licensed  to  store 
uranium  and  thorium  at  the  Revere  site 
in  October  1969,  by  NRC's  predecessor, 
the  Atomic  Energy  Commission.  The 
license  was  amended  in  June  1970, 
authorizing  the  licensee  (then  known  as 
Kawecki  Berylium  Industries  (KBI)]  to 
process  up  to  1,800  kilograms  (4,000 
pounds)  of  ore  concentrates  containing 
up  to  2  percent  natiual  thorium  and  1.5 
percent  natural  uranium. 

The  uranium  and  thorium  were 
contained  in  pyrochlore-bearing  ores 
purchased  for  production  of  columbium 
and  tantalum.  The  end  product  from  the 
licensee's  process  was  purified 
columbiiun  and  tantalum  used  for 
manufacturing  high-strength  metals  and 
electronic  components.  At  the  Revere 
site,  columbite  and  pyrochlore  ores 
were  blended  with  aluminum  and  iron 
powder.  The  mixture  was  ignited  in  a 
crucible  wherein  the  aluminum  reduced 
the  columbium  oxide  in  the  ore  by  a 
thermite  process.  The  iron  alloyed  to 
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form  ferrocolumbiiim,  while  the  spent 
aluminum  and  other  oxides,  and  the 
uranium  and  thorium  from  the  ore,  were 
melted  into  process  slag.  The  thorium- 
and  uranium-bearing  slag  was  stored  on 
site  in  four  different  locations. 
Processing  of  source  material-bearing 
ores  ceased  in  1978,  although  the 
license  was  not  changed  until  December 
1983,  when  it  was  amended  to  authorize 
only  possession  of  uranium  and  thorium 
at  Revere.  KBI  maintained  the  Revere 
site  for  source  material  possession-only, 
with  no  activity  until  1987,  at  which 
time  Cabot  Corporation  became  the 
licensee  of  record  through  acquisition  of 
KBI. 

In  1988,  Cabot  began  onsite 
decommissioning  activities  for  Revere, 
including  site  characterization, 
determination  of  slag  leach  rates, 
surface  gamma  measurements,  and 
radiological  analysis  of  surface  and 
subsurface  samples.  Contaminated  areas 
were  remediated  in  a  series  of  clean-up 
actions  and  site  surveys  in  the  early 
1990s.  The  first  site  DP  submitted  to 
NRC  in  August  1996,  was  replaced  in 
November  1997  by  a  DP  that  analyzed 
the  site  in  accordance  with  current 
license  termination  requirements.  This 
DP  was  amended  in  March  2001,  in 
response  to  additional  questions  from 
NRC  staff. 

In  the  March  2001  DP,  the  licensee 
demonstrated  that  the  Revere  site  is  in 
compliance  with  requirements  for 
license  termination  with  no  further 
remediation.  The  DP  (as  amended  in 
April  2001)  and  accompanjring 
Radiological  Assessment  assert  that 
residual  radioactivity  distinguishable 
from  background  at  Revere  meets  the 
unrestricted  release  criteria  established 
in  10  CFR  20.1402  of  the  License 
Termination  Rule  (LTR).  The  LTR 
requires  that  the  total  effective  dose 
equivalent  to  an  average  member  of  the 
critical  group,  as  determined  by  licensee 
analysis  and  NRC  review,  does  not 
exceed  0.25  millisieverts  per  year  (mSv/ 
yr)  [25  millirem  (mrem/yr)],  from  all 
exposure  pathways,  and  that  the 
residual  radioactivity  has  been  reduced 
to  levels  that  are  as  low  as  is  reasonably 
achievable  (ALARA).  Although  Cabot's 
Revere  site  is  a  Site  Decommissioning 
Management  Plan  (SDMP)  site,  Cabot 
decided  to  demonstrate  compliance 
with  the  newer  LTR  requirements  and 
not  the  SDMP  action  criteria. 

Site  production  records,  quality 
assurance  documents,  and  inspection 
reports  indicate  that  a  total  of  about 
23,000  kilograms  (50,000  pounds)  of 
uranium  and  thorium-bearing  ores  were 
stored  and  processed  at  the  Revere  site. 
Subsurface  contamination  reports  and 
remediation  reports  indicate  a  total 


contaminated  volume  (clean  slag,  soil 
and  building  debris  intermixed  with 
contaminated  slag)  of  23,186  cubic 
meters  (m^)  (818,700  cubic  feet  (ft^))  at 
the  site.  Cabot  later  revised  the  voliune 
estimate  to  be  15,180  m^  (536,010  ft^)  by 
using  the  minimum  values  for  each  area 
in  the  reports.  Cabot  estimated  the 
average  concentration  of  the 
contaminated  volume  to  be  0.052 
Becquerels  per  gram  (Bq/g)  [picociu'ies 
per  gram  (0.14  pCi/g)]  for  total  thoriiun 
and  0.013  Bq/g  (0.34  pCi/g)  for  total 
uranium  using  a  volume  of  23,186  m^, 
although  it  considered  concentrations 
based  on  the  minimum  reported 
volume,  which  would  be  approximately 
50  percent  more. 

Summary  of  the  EA 

The  NRC  staff  performed  an 
assessment  of  the  environmental 
impacts  associated  with  implementation 
of  Cabot's  DP  for  the  Revere  site,  in 
accordance  with  10  CFR  part  51, 
"Environmental  Protection  Regiilations 
for  Domestic  Licensing  and  Related 
Regulatory  Functions."  In  conducting 
its  appraisal,  the  NRC  staff  considered 
the  following  information:  (1)  Cabot's 
Revere  Site  DP,  as  amended;  (2)  Cabot's 
Revere  Site  Radiological  Assessment,  as 
amended;  (3)  previous  environmental 
evaluations  of  the  Revere  site;  (4)  data 
contained  in  environmental  monitoring 
and  survey  reports;  (5)  the  results  of 
NRC  staff  site  visits  and  inspections  of 
the  Revere  facility;  and  (6)  consultations 
with  the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP).  The 
results  of  the  staffs  appraisal,  a  FONSI, 
are  dociunented  in  an  EA.  The  safety 
aspects  for  the  proposed  action  are 
discussed  separately  in  a  Safety ' 
Evaluation  Report  (SER). 

Conclusions 

The  NRC  staff  has  evaluated  the 
actual  and  potential  impacts  associated 
with  implementation  of  the  DP  and 
removing  Revere  from  Cabot's  license 
and  has  determined  that  the  amendment 
to  Source  Material  License  SMC-1562 
will:  (1)  Be  consistent  with  the 
requirements  of  the  LTR  and  Part  40, 
"Domestic  Licensing  of  Source 
Material",  (2)  not  be  inimical  to  public 
health  and  safety;  and  (3)  not  have 
detrimental  impacts  on  the 
environment.  The  following  statements 
summarize  the  conclusions  of  the  staff's 
EA,  and  support  the  FONSI: 

1.  In  the  most  bounding  scenario 
analyzed  by  staff,  which  conservatively 
estimated  the  potential  dose  to  an 
average  member  of  the  critical  group 
within  1000  years  after  license 
termination,  the  largest  calculated  dose 
was  0.2  mSv/yr  (20  mrem/yr),  and  the 


dose  is  ALARA,  which  meets  the  LTR. 
(For  comparison  purposes,  under  10 
CFR  20.1301(a),  the  NRC's  dose  limit  to 
any  member  of  the  public  from  licensed 
activities  may  not  exceed  1.0  mSvlyt 
(100  mrem/yr). 

2.  There  are  no  impacts  on  cultural 
and  historic  areas,  and  further 
evaluation  of  cultural  and  historical 
resource  concerns  is  not  warranted. 

3.  There  are  no  impacts  on 
endangered  nor  threatened  species  nor 
habitat,  and  further  evaluation  of 
endangered  and  threatened  species 
concerns  is  not  warranted. 

4.  There  are  no  disproportionally  high 
and  adverse  effects  nor  impacts  on 
minority  and  low-income  populations, 
and  further  evaluation  of  environmental 
justice  concerns,  as  outlined  in 
Executive  Order  12898  and  NRC's  Office  ». 
of  Nuclear  Material  Safety  and 
Safeguards  Policy  and  Procedures  Letter 
1-50,  Revision  1,  is  not  warranted. 

Proposed  Action 

The  NRC  is  proposing  to  remove  the 
Revere  site  from  Cabot's  source 
materials  license  without  further 
remediation,  since  it  meets  the  LTR 
unrestricted  release  requirements  of 
0.25  mSv/yr  (25  mrem/yr)  and  ALARA. 

The  Need  for  Proposed  Action 

NRC  regulation  10  CFR  40.42  (the 
"Timeliness  Rule")  requires  licensees  to 
decommission  thefr  facilities  when 
licensed  activities  cease,  and  to  request 
termination  of  their  radioactive 
materials  licenses.  The  purpose  of  the 
Timeliness  Rule  is  to  reduce  the 
potential  risk  to  the  public  and 
environment  that  may  result  from 
delayed  decommissioning  of  inactive 
facilities  and  sites.  The  purpose  of  this 
action  is  to  remove  Revere  from  Cabot's 
source  material  license,  and  the  SDMP 
list  because  Cabot  no  longer  uses  soiuce 
materials  at  the  site.  The  site  would  no 
longer  be  subject  to  NRC  regulatory 
oversight. 

Alternatives  to  Proposed  Action 

There  are  two  alternatives  to  the 
proposed  action  of  allowing  unrestricted 
release  of  the  site  and  removing  it  from 
the  license:  (1)  No  action;  and  (2)  to 
excavate  and  transport  the  contaminated 
material  directly  to  a  licensed  disposal 
facility.  The  no-action  alternative  is  not 
acceptable  because  it  will  result  in 
violation  of  NRC's  Timeliness  Rule. 

The  second  alternative  is  not  cost- 
effective,  as  demonstrated  by  the 
licensee's  cost  estimate,  for  additional 
site  remediation,  of  approximately  9 
million  dollars  (in  1996  dollars),  with 
no  significant  increase  in  public  health 
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or  safety  or  protection  of  the 
environment. 

Environmental  Impacts  of  Proposed 
Action 

There  are  no  impacts  associated  with 
the  proposed  action,  as  no  further 
remediation  activities  will  be  conducted 
at  the  Revere  site.  Based  on  its  review, 
the  NRC  staff  has  concluded  that  the 
environmental  impacts  associated  with 
the  proposed  action  do  not  warrant 
either  denial  of  the  licensee's  request,  or 
additional  site  remediation. 
Additionally,  in  the  SER  prepared  for 
this  action,  the  staff  has  reviewed  the 
licensee's  proposed  action  with  respect 
to  the  criteria  for  license  termination, 
specified  in  10  CFR  part  20,  Subpart  E, 
and  has  no  basis  for  denial  of  the 
proposed  action.  Therefore,  the  staff 
concludes  that  the  proposed  alternative 
is  appropriate. 

Agencies  and  Individuals  Consulted 

NRC  staff  prepared  the  EA.  No  other 
sources  were  used  beyond  those 
referenced  in  the  EA. 

NRC  staff  provided  a  draft  of  the  EA 
to  the  PADEP  for  review.  By  letter  dated 
April  26,  2001,  PADEP  concurred  with 
NRC's  conclusion  that  the  requirements 
for  radiological  unrestricted  release 
have  been  met. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  amendment  to  NRC 
Source  Material  License  SMC-1562.  On 
the  basis  of  this  assessment,  the  NRC 
staff  has  concluded  that  the 
environmental  impacts  that  may  result 
frt3m  the  proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Enviroiunental  Impact  Statement  is 
not  warranted. 

The  EA  and  other  documents  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
NRC  Public  Document  Room  in  NRC's 
One  White  Flint  North  Headquarters 
building,  located  at  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland; 
and  in  the  Agency-wide  Dociunents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  at  Web  address  <http:// 
www.nrc.gov/ADAMS/index.html>. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  10  CFR  part  2, 
subpart  L,  "Informal  Hearing  Procedures 
for  Adjudications  in  Materials  and 
Operator  Licensing  Proceedings,"  of  the 
Commission's  Rules  of  Practice  for 


Domestic  Licensing  Proceedings  and 
Issuance  of  Orders. 

Pursuant  to  10  CFR  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing.  In  accordance  with  10  CFR 
2.1205(d),  a  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  from  the 
date  of  publication  of  the  Federal 
Register  notice.  The  request  for  a 
hearing  must  be  filed  with  the  Office  of 
the  Secretary  either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852:  or 

(2)  By  mail,  telegram,  or  facsimile 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Rulemakings  and 
Adjudications  Staff.  In  accordance  with 
10  CFR  2.1205(f),  each  request  for  a 
hearing  must  also  be  served,  by 
delivering  it  personally  or  by  mail  to: 

(1)  The  applicant,  Cabot  Corporation, 
P.O.  Box  1608,  County  Line  Road, 
Boyertown,  PA  19512-1608; 

(2)  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  One 
White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD  20852. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  Conunission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  v^th 
particular  reference  to  the  factors  set  out 
in  10  CFR  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  are  the 
subject  matters  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  10  CFR  2.1205(d). 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings'  in  part  2,  subpart  L. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  June  2001 . 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief.  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[PR  Doc.  01-14754  Filed  6-11-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Docket  No.  50-309 

Maine  Yankee  Atomic  Power 
Company;  Maine  Yankee  Atomic 
Power  Station  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  its  regulations  to 
Facility  Operating  License  No.  DPR-36, 
issued  to  Maine  Yankee  Atomic  Power 
Company  (MYAPC  or  the  licensee),  for 
the  Maine  Yankee  Atomic  Power  Station 
(MYAPS),  a  permanently  shutdown 
nuclear  reactor  facility  located  in 
Lincoln  County,  Maine. 

Environmental  Assessment 

Identification  of  Proposed  Action 

ACTION:  The  proposed  action  would 
exempt  the  MYAPS  Independent  Spent 
Fuel  Storage  Installation  (ISFSI)  from 
some  requirements  of  10  CFR 
72.212(b)(5)  to  "protect  the  spent  fuel 
against  the  design  basis  threat  of 
radiological  sabotage  in  accordance  with 
the  same  provisions  and  requirements 
as  are  set  forth"  in  10  CFR  73.55, 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage." 
The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  January  4,  2001,  as 
supplemented  by  letters  dated  March  12 
and  April  4,  2001. 

The  Need  for  the  Proposed  Action 

MYAPS  was  shut  down  in  December 
1996.  On  August  7,  1997,  the  licensee 
informed  the  Commission  that  it  had 
decided  to  permanently  cease 
operations  at  Maine  Yankee  Atomic 
Power  Station  and  that  all  fuel  had  been 
permanently  removed  from  the  reactor. 
In  accordance  with  10  CFR  50.82(a)(2), 
the  certifications  in  the  letter  modified 
the  facility  operating  license  to 
permanently  withdraw  MYAPC's 
authority  to  operate  the  reactor  and  to 
load  fuel  into  the  reactor  vessel.  The 
MYAPS  spent  nuclear  fuel  is  currently 
being  stored  in  the  spent  fuel  pool, 
whidi  is  protected  by  a  physical 
protection  system  meeting  the 
requirements  of  10  CFR  73.55,  with 
exemptions  as  previously  issued  by  the 
NRC.  To  complete  the  plant  site 
decommissioning  process,  the  spent  fuel 
will  be  removed  from  the  spent  fuel 
pool  and  transferred  to  an  onsite  ISFSI 
for  interim  storage.  Under  the 
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provisions  of  10  CFR  part  20,  subpart  K, 
General  License  for  Storage  of  Spent 
Fuel  at  Power  Reactor  Sites,  as  specified 
in  10  CFR  72.212(b)(5),  MY  APS  is 
required  to  meet  the  physical  protection 
requirements  of  10  CFR  73.55  for  an 
ISFSI  at  a  reactor  site;  However,  MYAPC 
has  proposed  to  be  exempted  from  the 
requirements  of  10  CFR  72.212(b)(5)  to 
"protect  the  spent  fuel  against  the 
design  basis  threat  of  radiological 
sabotage  in  accordance  with  the  same 
provisions  and  requirements  as  are  set 
forth"  in  10  CFR  73.55  (with  certain 
exceptions  provided  by  10  CFR 
72.212(b)(5)).  Instead,  MYAPC  has 
proposed  alternative  approaches  to  meet 
the  provisions  of  portions  of  10  CFR 
73.55  related  to  the  security 
organization,  physical  barriers,  access 
requirements,  detection  aids, 
conununications,  and  response 
requirements.  The  alternative  measures 
for  protection  against  radiological 
sabotage  would  meet  the  same  high 
assiu^nce  objectives  and  the  general 
performance  requirements  of  10  CFR 
73.55  related  to  spent  fuel  storage  at  an 
ISFSI. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  granting  an  exemption  from  the 
requirements  of  10  CFR  72.212(b)(5)  to 
protect  the  spent  fuel  against  the  design 
basis  threat  of  radiological  sabotage  in 
accordance  with  the  requirements  of  10 
CFR  75.55,  thereby  enabling  MYAPC  to 
implement  alternative  provisions  of  10 
CFR  73.55,  would  not  have  a  significant 
impact  on  the  environment. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  noiu^diological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  enviroiunental 
impacts  associated  with  the  proposed 
action. 


Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviroimiental 
Statement  related  to  Operation  of  Maine 
Yankee  Atomic  Power  Station  (July 
1972). 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  April  19,  2001,  the  staff  consulted 
with  Mr.  Patrick  Dostie  of  the  State  of 
Maine,  Department  of  Human  Services, 
Division  of  Health  Engineering, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  envirorunental 
assessment,  the  NRC  concludes  that  the 
proposed  Action  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
enviroiunental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  January  4,  2001,  March  12, 
2001,  and  April  4,  2001,  which  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  ADAMS  Public  Library  component 
on  the  NRC  Web  site,  http:www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  Iune2001. 

For  the  Nuclear  Regulatory  Commission. 
Michael  K.  Webb, 
Project  Manager,  Section  1,  Project 
Directorate  /V  S-  Decommissioning.  Division 
of  Licensing  Project  Management.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  01-14753  Filed  6-11-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  greints  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  21, 
2001  through  June  1,  2001.  The  last 
biweekly  notice  was  published  on  May 
30.  2001  (66  FR  29349). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  In  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
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However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  subnitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland  from  7:30 
a.m.  to  4:15  p.m..  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Dociunent  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland  20852.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  13,  2001,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852. 
Publicly  available  records  will  be 
accessible  and  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room).  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 


Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 


a  supplement  which  satisfies  these 
requirements  with  respect  to  ^t  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final      ^ 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001 ,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
.the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  resf)ect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 


31702 


Federal  Register/ Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Notices 


Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/NRC/ 
ADAMS/index.html.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy  Company,  LLC,,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request:  April  6, 
2001. 

Description  of  amendment  request: 
The  existing  Oyster  Creek  Technical 
Specification  (TS)  Section  4.7.B.5 
requires  capacity  testing  of  the  Station 
Batteries  and  the  Diesel  Generator 
Starting  Batteries  at  least  once  per  24 
months  during  a  plant  shutdown.  The 
proposed  amendment  request  will  allow 
the  24-month  capacity  test  for  the  Diesel 
Generator  Starting  Batteries  to  be 
performed  during  plant  shutdowns  or 
during  the  24-month  on-line  Diesel 
Generator  inspection  (TS  4.7.A.3).  The 
proposed  revision  to  Section  4.7.B.5.b 
also  reflects  this  change  in  specified 
frequency. 

Additionally,  TS  4.7.A.5  is  revised  to 
delete  the  statement  that  the  battery 
capacity  test  need  not  be  performed  if 
the  installed  batteries  were  replaced 
diu'ing  the  previous  Diesel  Generator 
on-line  biennial  inspection.  This 
exception  is  no  longer  necessary 
because  the  battery  capacity  testing  is 
not  restricted  to  refueling  outages  based 
on  the  proposed  change  to  Section 
4.7.B.5. 

TS  4.7.B.5.a  is  revised  to  delete  the 
phrase"*   *   *  to  be  considered 
operable"  because  all  of  the  specified 
surveillances  constitute  operability 
criteria.  The  title  of  Section  4.7.B  is 
revised  to  identify  applicability  to  the 
Diesel  Generating  Starting  Batteries. 
These  additional  proposed  revisions  are 
considered  administrative  changes, 
which  clarify  the  existing  TS. 

TS  4.7  Bases  is  also  revised  to  reflect 
the  above  specification  changes.  Section 
4.7  Bases  contained  on  page  4.7-3  are 
being  relocated  to  Bases  page  4.7-4. 
This  relocation  of  the  Bases  is  a  piu-ely 
administrative  change. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  nol  involve 
a  signiflcant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  change  to  allow  the  batteries  to  be 
tested  during  the  24-month  Diesel  Generator 
inspection  outage  does  not  increase  the 
probability  of  occurrence  of  an  accident 
previously  evaluated.  No  change  is  being 
made  to  equipment,  equipment  operation,  or 
equipment  requirements.  If  a  Diesel 
Generator  battery  were  to'fail  during  the  24- 
month  inspection,  the  availability  of  the 
Diesel  Generator  will  nol  be  affected  because 
the  Diesel  Generator  will  already  be  out  of 
service  for  the  inspection.  The  change  will 
allow  the  Diesel  Generator  out  of  service  time 
during  refueling  outages  to  be  reduced  or 
eliminated,  thereby  reducing  risk. 

The  change  to  allow  the  batteries  to  be 
tested  during  the  24-month  Diesel  Generator 
inspection  outage  does  nol  increase  the 
consequences  of  an  accident  previously 
evaluated.  No  change  is  being  made  to 
equipment,  equipment  operation,  or 
equipment  requirements.  If  a  Diesel 
Generator  battery  were  to  fail  during  the  24- 
monlh  inspection,  the  consequences  of  the 
battery  failing  are  not  affected. 

Therefore,  the  proposed  change  does  not 
involve  a  signiTicant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  to  allow  the  batteries  to  be 
tested  during  the  24-month  Diesel  Generator 
inspection  outage  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
Moving  the  testing  will  not  create  a  new 
possible  failure  type,  it  will  only  move  the 
detection  of  a  battery  failure  from  the 
refueling  outage  to  the  24-monlh  Diesel 
Generator  inspection  outage. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  change  to  allow  the  batteries  to  be 
tested  during  the  24-month  Diesel  Generator 
inspection  outage  does  not  reduce  a  margin 
of  safety.  Since  the  Diesel  Generator  will 
already  be  out  of  service  for  the  24-month 
inspection,  the  margin  of  safety  for  the  Diesel 
Generator  24-month  inspection  outage  will 
not  be  affected.  The  change  will  allow  the 
Diesel  Generator  out  of  service  time  during 
the  refueling  outage  to  be  reduced  or 
eliminated,  thereby  increasing  the  margin  of 
safety  during  the  refueling  outage. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  Kevin  P.  Gallen, 
Morgan,  Lewis  &  Bockius,  LLP,  1800  M 
Street,  NW.,  Washington,  DC  20036- 
5869. 

NRC  Section  Chief:  Richard  P. 
Correia,  Acting. 

AmerGen  Energy  Company,  LLC, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  January 
23,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
requirements  for  containment  integrity 
associated  with  the  personnel  and 
emergency  air  locks  and  other 
penetrations  diuing  fuel  movement  and 
ref  '.cling  operations  to  allow  these ' 
penetrations  to  remain  open.  One  door 
in  each  of  the  emergency  and  personnel 
air  locks  must  be  capable  of  being 
closed  and  each  penetration  providing 
direct  access  from  the  containment 
atmosphere  to  the  outside  atmosphere 
shall  be  capable  of  being  closed  by  an 
isolation  valve,  blind  flange,  or  manual 
valve.  The  supporting  revised  design 
basis  fuel  handling  accident  inside 
contaiiunent  analysis  will  also 
incorporate  alternative  source  term 
methodology  in  accordemce  with  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  Section  50.67  and  Regulatory 
Guide  1.183,  "Alternative  Radiological 
Source  Terms  For  Evaluating  Design 
Basis  Accidents  At  Nuclear  Power 
Reactors,"  July  2000.  Technical 
Specification  (TS)  3.8.7  is  also  revised 
to  provide  equivalent  isolation  methods 
for  other  penetrations  consistent  with 
Babcock  &  Wilcox  Owner's  Group 
(BWOG)  Standard  Technical 
Specifications  (STSs),  Section  3.9.3.C.1, 
NUREG-1430,  April  1995.  TS  3.8.11  is 
added  to  specify  the  requirement  to 
maintain  at  least  23  feet  of  water  over 
the  top  of  the  reactor  vessel  flange  and 
the  actions  required  if  this  level  is  not 
maintained.  TS  Bases  3.8  is  revised  to 
provide  a  description  of  the  plant 
conditions  under  which  the  personnel 
and  emergency  air  locks  and  other 
penetrations  including  those  consistent 
with  the  BWOG  STSs,  Section  3.9.,  may 
be  open  during  fuel  movement,  and  the 
administrative  controls  that  would  be  in 
place.  The  surveillance  requirements  of 
TS  4.4.1.3  are  also  revised  to  identify 
the  exception  allowed  by  TS  3.8.6  under 
which  both  doors  of  the  personnel  and 
emergency  air  locks  can  be  open. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

1.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  proposed  change  would 
allow  the  personnel  and  emergency  air  lock 
doors  and  other  penetrations  to  remain  open 
during  fuel  loading  aad  refueling  operations. 
These  penetrations  were  previously  closed 
during  this  time  period  in  order  to  prevent 
the  escape  of  radioactive  material  in  the 
event  of  a  fuel  handling  accident  inside 
containment  (FHA).  These  penetrations  are 
not  initiators  of  any  accident.  The  probability 
of  a  FHA  is  unaffected  by  the  position  of 
these  penetrations. 

The  new  FHA  analysis  utilizing  an 
Alternative  Source  Term  with  an  open 
containment  demonstrates  that  the  maximum 
doses  are  well  within  the  acceptance  criteria 
specifled  in  10  CFR  50.67  and  Regulatory 
Guide  1.183.  In  the  event  of  a  fuel  handling 
accident,  actual  control  room  and  offsite 
doses  will  be  less  than  analyzed  values 
because  containment  integrity  will  be 
restored  following  an  evacuation  of 
containment.  As  noted  above,  with  the 
Alternative  Source  Term  implementation,  the 
acceptance  criteria  are  also  being  revised.  A 
direct  comparison  of  the  new  Alternative 
Source  Term  dose  consequences  with  the 
existing  licensing  basis  FHA  source  term 
dose  consequences  is  not  practical  due  to  the 
signiflcant  differences  in  methodology  and 
assumptions. 

However,  a  comparison  of  the  previous 
thyroid  and  whole  body  dose  results  for  the 
postulated  TMI  Unit  1  FHA  Inside 
Containment  documented  in  the  TMI  Unit 
lUFSAR  [updated  flnal  safety  analysis 
report)  Chapter  14  with  the  new  dose  results 
expressed  in  terms  of  Total  Effective  Dose 
Equivalent  (TEDE).  using  the  guidance  in 
Regulatory  Guide  1.183  Footnote  7,  indicates 
that  the  new  doses  are  not  signiflcantly 
higher  than  the  previous  dose  results.  The 
revised  Alternative  Source  Term  calculated 
doses  remain  well  within  the  allowable 
acceptance  criteria. 

Therefore,  the  proposed  change  will  not 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  the  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  The  proposed  change  does  not 
involve  the  addition  or  modiflcation  of  any 
plant  equipment.  Also,  the  proposed  change 
would  not  alter  the  design  or  method  of 
operation  of  the  plant  beyond  the  standard 
functional  capabilities  of  the  equipment.  The 
proposed  change  involves  a  change  to  the 
Technical  Speciflcations  that  would  allow 
the  personnel  and  emergency  air  lock  doors 
and  other  penetrations  to  be  open  during  fuel 
loading  and  refueling  operations  within  the 
containment.  Having  these  doors  and 
penetrations  open  does  not  create  the 
possibility  of  a  new  accident.  Administrative 
provisions  will  be  made  to  ensure  the 


capability  to  close  the  containment  in  the 
event  of  a  FHA  inside  containment. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  signiflcant  reduction  in  a  margin  of 
safety? 

flesponse;  This  proposed  change  has  the 
potential  for  an  increased  postulated  accident 
dose  due  to  a  FHA  Inside  Containment: 
However,  the  analysis  demonstrates  that  the 
resultant  doses  are  well  within  the 
appropriate  acceptance  criteria.  The  margin 
of  safety,  as  deflned  by  10  CFR  50.67  and 
Regulatory  Guide  1.183,  has  been 
maintained.  The  offsite  and  control  room 
doses  due  to  a  FHA  with  an  open 
containment  have  been  evaluated  with 
conservative  assumptions,  which  ensure  the 
calculation  bounds  the  postulated  accident 
dose.  Closing  at  least  one  door  in  each  of  the 
personnel  and  emergency  air  locks  following 
the  evacuation  of  the  containment  and 
closure  of  other  open  penetrations  would 
reduce  the  control  room  and  offsite  doses  in 
the  event  of  a  FHA  inside  containment  and 
provides  additional  margin  to  the  calculated 
doses. 

Therefore,  the  proposed  change  will  not 
involve  a  signiflcant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street,  S23-1, 
Philadelphia,  PA  19103. 

NRC  Section  Chief:  Richard  P. 
Correia,  Acting. 

AmerGen  Energy  Company,  LLC, 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  January    . 
29,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
Technical  Specifications  (TSs)  to 
remove  the  note  from  TS  4.5.4.1  that 
restricts  the  applicability  of  the 
specified  engineered  safeguards  feature 
(ESF)  systems  leakage  rate  limit  of  15 
gallons  per  hour  to  the  current  operating 
Cycle  13  and  establish  this  value  as  the 
permanent  TS  limit.  This  limit  had 
previously  been  approved  with  the 
issuance  of  Amendment  No.  215  on 
August  24,  1999,  for  Cycle  13  only.  The 
proposed  amendment  also  would 
implement  a  full  scope  alternative 
source  term  for  Three  Mile  Island 
Nuclear  Station,  Unit  1,  in  accordance 


with  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Section  50.67  and 
the  guidance  contained  in  Regulatory 
Guide  1.183. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  nol 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  permanent  Technical 
Speciflcation  limit  on  ESF  Systems  leak  rate 
is  identical  with  the  existing  licensing  basis 
value  and  is  conservatively  reevaluated  for 
the  limiting  design  basis  Maximum 
Hypothetical  Accident  (MHA)  using 
alternative  source  term  methodology. 
Implementation  of  the  alternative  source 
term  in  accordance  with  Regulatory  Guide 
1.183  does  not  affect  the  design  or  operation 
of  the  facility,  and  therefore,  does  not 
signiflcantly  increase  the  probability  of  an 
accident  previously  evaluated.  Based  on  the 
results  of  this  reanalysis.  it  has  been 
demonstrated  that  with  the  requested 
Technical  Speciflcation  change,  the  offsite 
and  control  room  dose  consequences  for  this 
limiting  event  remain  within  the  allowable 
dose  criteria  specifled  in  10  CFR  50.67  and 
Regulatory  Guide  1.183. 

Therefore,  the  proposed  change  does  not 
involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  permanent  Technical 
Speciflcation  limit  on  ESF  leak  rate  and 
implementation  of  the  alternative  source 
term  in  accordance  with  Regulatory  Guide 
1.183  does  not  affect  the  design,  functional 
performance,  or  operation  of  the  facility  or  of 
any  equipment  within  the  facility. 
Modifications  supporting  the  proposed 
change  have  been  evaluated  and  determined 
not  to  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  signiflcant  reduction  in  a  margin  of 
safety. 

The  proposed  change  involves 
implementation  ofthe  alternative  source 
term  in  accordance  with  10  CFR  50.67  and 
Regulatory  Guide  1.183.  and  maintains  the 
current  Technical  Specification  limit  on  ESF 
Systems  leak  rate.  The  reanalysis  of  the 
limiting  design  basis  MHA  has  been 
performed  using  conservative  methodologies 
as  specified  in  Regulatory  Guide  1.183. 
Margin  has  been  maintained  to  ensure  that 


31704 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12.  2001 /Notices 


the  accident  analysis  dose  consequences 
bound  the  postulated  event  scenarios.  The 
calculated  offsite  and  control  room  dose 
consequences  for  this  limiting  event  are 
within  the  acceptance  criteria  as  specified  in 
10  CFR  50.67  and  Regulatory  Guide  1.183. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5Q.92{c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Edward  J. 
Cullen,  Jr.,  Esq.,  PECO  Energy  Company, 
2301  Market  Street.  S23-1, 
Philadelphia,  PA  19103. 

NRC  Section  Chief:  Richard  P. 
Correia,  Acting. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  May  8, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  frequency  of  the  Technical 
Specification  (TS)  surveillance 
requirement  to  check  the  movement  of 
the  control  rods.  Specifically,  the 
frequency  listed  for  this  requirement  in 
TS  Table  4.1-3,  "Frequencies  for 
Equipment  Tests,"  would  be  changed 
from  "every  31  days"  to  "quarterly" 
during  reactor  critical  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  [...]  or  consequences  of  an 
accident  previously  evaluated. 

This  change  to  the  frequency  of 
performance  of  surveillance  does  not  result 
in  any  hardware  changes  or  nor  does  it 
change  the  response  of  control  rods  in 
performing  their  specified  function. 
Therefore  the  change  cannot  affect  the 
probability  of  occurrence  of  previously 
evaluated  accidents. 

The  proposed  frequency  has  been 
determined  to  be  adequate  to  assure  the 
reliability  of  reactor  trip  based  on  the 
conclusions  in  NUREG  1366  ["Improvements 
to  Technical  Specification  Surveillance 
Requirements")  and  the  recommendations  of 
GL  [Generic  Letter]  93-05  ["Line-Item 
Technical  Specifications  Improvements  to 
Reduce  Surveillance  Requirements  for 
Testing  During  Power  Operation"). 


Therefore,  operation  of  the  fecility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  introduce  a 
new  failure  mechanism  or  a  new  or  different 
type  of  accident  than  those  previously 
evaluated  since  there  are  no  physical  changes 
being  made  to  the  facility.  Performance  of  the 
surveillance  on  the  revised  frequency  will 
not  have  an  adverse  affect  on  the  ability  of 
the  control  rods  to  perform  their  intended 
function.  The  proposed  change  does  not 
degrade  the  reliability  of  systems,  structures, 
or  components  or  create  a  new  accident 
initiator  or  precursor.  Therefore,  the  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  [a]  margin 
of  safety. 

The  proposed  reduction  in  surveillance 
testing  reduces  the  risk  for  causing  dropped 
rods  or  reactor  trips.  This  results  in  a  slight 
improvement  in  the  margin  of  safety  by 
decreasing  challenges  to  reactor  components 
and  safety  systems. 

The  proposed  surveillance  frequency,  as 
supported  by  the  industry  experience 
described  in  NUREG-1366,  continues  to 
provide  the  required  assurance  of  control  rod 
operability,  such  that  safety  margins 
established  through  the  design  and  facility 
license,  including  the  Technical 
Specifications,  remain  unchanged. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment  is 
expected  to  result  in  a  slight  net 
improvement  in  [a]  margin  of  safety.  Hence 
the  proposed  change  would  not  involve  a 
significant  reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York.  New  York  10003. 

NRC  Section  Chief:  Richard  P. 
Correia,  Acting. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  May  10, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  Technical  Specification  (TS) 
surveillance  requirement  (SR)  4.6.A.4 


that  requires  each  emergency  diesel 
generator  (EDO)  to  be  given  a  thorough 
inspection  at  least  annually  following 
the  manufacturer's  recommendations. 
The  requirement  for  the  EDG  inspection 
will  be  relocated  to  the  Updated  Final 
Safety  Analysis  Report  and  will  be  in 
accordance  with  the  licensee  controlled 
maintenance  program.  The  inspection 
period  required  by  the  maintenance 
program  will  also  be  changed  to  specify 
that  it  will  be  "in  accordance  with  the 
manufacttirer's  recommendations." 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  (...)  or  consequences  of  an 
accident  previously  evaluated. 

There  is  no  change  to  the  design,  function, 
or  capability  of  the  EDGs  as  a  result  of  this 
change.  Hence  there  is  no  change  in  the 
probability  of  occurrence  of  an  accident 
previously  evaluated. 

The  change  does  not  affect  the  ability  of 
the  EDGs  to  mitigate  the  consequences  of  any 
accident  previously  evaluated;  including  the 
loss  of  coolant  accident  coupled  with  loss  of 
offeite  power.  To  the  contrary,  this  change  is 
structured  to  enhance  the  availability  and 
reliability  of  the  EDGs  by  tailoring  the  actual 
EDG  maintenance  program  to  the  EDGs' 
operational  history  and  experience.  In 
addition,  the  surveillance  testing 
requirements  of  TS  Surveillance 
Requirements  4.6.A.1,  2  &  3  have  not 
changed  and  are  adequate  to  verify  the 
operability  of  the  EDG  system.  And,  the 
Maintenance  Rule  Program  at  IP2  [Indian 
Point  Unit  2]  has  established  specific 
performance  criteria  for  the  EDGs.  These 
performance  criteria,  and  requirements  to 
ensure  the  criteria  are  met,  are  not  affected 
by  this  change. 

The  deletion  of  the  surveillance 
requirement  and  controlling  EDG 
maintenance  using  a  licensee-controlled 
maintenance  program  does  not  alter  or 
prevent  the  ability  of  the  EDGs  to  perform 
their  intended  functions. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtim  any  accident 
previously  evaluated. 

The  EDG  is  not  an  accident  initiator.  The 
proposed  change  does  not  involve  any 
physical  design  change  or  operational 
change.  Thus  a  new  failure  mode  is  not 
introduced.  In  addition,  the  proposed  change 
has  been  evaluated  to  not  degrade  the 
reliability  of  any  existing  system,  structure, 
or  comptonent.  'Therefore,  the  proposed 
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change  does  not  create  a  new  accident 
initiator  or  precursor,  or  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  [a]  margin 
of  safety. 

As  a  result  of  this  change,  there  are  no 
changes  to  IP2's  design  or  to  the  IP2  TS  safety 
limits,  limiting  safety  system  settings,  or 
limiting  conditions  (for)  operation.  A  single 
SR  is  replaced  by  a  performance-based 
maintenance  program. 

The  substitution  of  the  performance-based 
maintenance  program  for  the  prescriptive  SR 
is  expected  to  increase  the  availability  of  the 
EDGs  because  the  amount  of  time  the  EDGs 
are  out-of-service  for  on-line  maintenance 
will  decrease.  Reducing  the  number  of  plant 
operating  hours  that  the  unit  is  exposed  to  an 
out-of-service  EDG  improves  rather  than 
reduces  the  margin  of  safety.  The  substitution 
of  the  performance-based  maintenance 
program  for  the  prescriptive  SR  is  expected 
to  improve  the  reliability  of  the  EDGs  by 
minimizing  the  possibility  of  adverse  results 
that  may  result  from  intrusive  maintenance 
activities.  The  expected  reliability 
improvement  improves  rather  than  reduces 
[a)  margin  of  safety. 

The  transfer  of  control  of  EDG  maintenance 
from  the  TS  to  a  licensee-controlled  EDG 
maintenance  program  is  an  administrative 
change.  But  the  change  is  structured  so  that 
maintenance  program  changes  must  be 
evaluated  using  the  10  CFR  50.59  process. 
Use  of  the  10  CFR  50.59  process  assures  that 
future  changes  to  the  EDG  maintenance 
program  cannot  significantly  increase  the 
likelihood  of  a  malfunction  of  the  EDGs.  And 
use  of  the  10  CFR  50.59  process,  instead  of 
the  license  amendment  process,  allows  Con 
Edison  to  optimize  EDG  maintenance  in  a 
timely  manner  to  meet  the  intent  of  10  CFR 
50.65. 

The  proposed  changes  do  not  adversely 
affect  the  EDG's  ability  to  function  when 
required  to  mitigate  any  accident  or  licensing 
basis  event.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  involve  a  significant 
reduction  in  [a]  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Section  Chief:  Richard  P. 
Correia,  Acting. 

' '  Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  April  11, 
2001. 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  definitions  1.12, 
"Core  Alteration;"  3.9.1,  "Refueling 
Operations — Boron  Concentration;" 
3.9.2,  "Refueling  Operations — 
Instrumentation;"  and  3.9.11, 
"Refueling  Operations — Water  Level — 
Reactor  Vessel."  The  Bases  for  these 
Technical  Specifications  would  also  be 
modified  to  reflect  the  proposed 
changes  to  these  definitions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  associated  with  the  definition  for 
Core  Alteration  and  LCO  [limiting  condition 
for  operation],  applicability,  action 
requirements  and  surveillance  requirements 
of  Sections  3.9.1,  3.9.2  and  3.9.11  will  not 
cause  an  accident  to  occur  and  will  not  result 
in  any  change  in  operation  of  the  associated 
accident  mitigation  equipment.  The  design 
basis  accidents  (fuel  handling  and  boron 
dilution  event)  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  2 
Final  Safety 

Analysis  Report  (FSAR).  Therefore,  the 
proposed  changes  will  not  increase  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  LCO  and  Applicability 
changes  are  consistent  with  the  design  basis 
accident  analyses  of  record.  This  will  ensure 
that  the  accident  mitigation  equipment 
functions  and  associated  equipment  are 
available  for  accident  mitigation  as  assumed 
in  the  associated  accident  analyses.  The 
proposed  surveillance  requirement  changes 
will  continue  to  provide  reasonable 
assurance  of  equipment  operability.  As  a 
result,  the  accident  assumptions  and 
mitigation  methods  will  not  be  adversely 
affected  by  the  changes.  Therefore,  the 
proposed  changes  will  not  result  in  [an] 
increase  in  the  consequences  of  accident[s] 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  Technical 
Specifications  do  not  impact  any  system  or 
component  that  could  cause  an  accident.  The 
proposed  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  The 
proposed  changes  will  not  alter  the  way  any 
structure,  system,  or  component  functions, 
and  will  not  significantly  alter  the  manner  in 
which  the  plant  is  operated.  There  will  be  no 
adverse  effect  on  plant  operation  or  accident 
mitigation  equipment.  The  response  of  the 
plant  and  the  operators  following  an  accident 
will  not  be  different.  In  addition,  the 
proposed  changes  do  not  introduce  any  new 


failure  modes.  Therefore,  the  proposed 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  LCO  and  Applicability 
changes  are  consistent  with  the  design  basis 
accident  analyses  of  record.  The  proposed 
surveillance  requirement  changes  will 
continue  to  provide  assurance  of  equipment 
operability.  The  proposed  changes  do  not 
involve  any  changes  in  the  accident  analyses, 
therefore,  the  proposed  changes  do  not 
involve  a  reduction  in  a  margin  of  safely. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W.  Clifford. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336.  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  April  23, 
2001." 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  surveillance  requirement  to 
perform  inspections  of  the  Emergency 
Diesel  Generators  (EDGs)  during 
shutdourn  conditions  from  Technical 
Specifications;  although,  inspections  of 
the  EDGs  would  continue  to  be 
performed  in  accordance  with 
procedures  prepared  in  conjunction 
with  the  recommendations  of  the 
manufacturer. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  analysis  which  is  based  on 
the  representations  made  by  the  licensee 
in  the  April  23,  2001  application,  is 
presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Technical  Specification  change  is 
associated  with  the  surveillance 
requirement  to  perform  inspections  of 
the  EDGs  during  shutdown  conditions. 
The  proposed  change  will  remove  this 
surveillance  requirement  from 
Technical  Specifications;  although, 
inspections  of  the  EDGs  will  continue  to 
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be  performed  in  accordance  with 
procedures  prepared  in  conjunction 
with  the  recommendations  of  the 
manufactiirer. 

Removal  of  the  EDG  inspection 
surveillance  requirement  from 
Technical  Specifications  does  not  verify 
operability  or  EDG  functions  assumed  in 
the  safety  analysis.  EDG  inspections, 
which  are  maintenance  activities  that 
can  be  adequately  controlled  by  plant 
procedures,  will  still  be  performed  in 
accordance  with  the  recommendations 
of  the  manufacturer.  This  will  provide 
continued  assurance  the  EDGs  will  be 
available  when  required. 

The  proposed  Technical  Specification 
change  will  have  no  adverse  effect  on 
plant  operation  or  the  operation  of 
accident  mitigation  equipment,  and  will 
not  impact  the  availability  of  accident 
mitigation  equipment.  The  plant 
response  to  the  design  basis  accidents 
will  not  change.  In  addition,  the 
equipment  covered  by  this  specification 
change  is  not  an  accident  initiator  and 
cannot  cause  an  accident.  Therefore,  the 
proposed  Technical  Specification 
change  will  not  result  in  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  impact 
any  system  or  component  which  could 
cause  an  accident.  The  proposed  change 
wrill  not  alter  the  plant  configuration  (no 
new  or  different  type  of  equipment  will 
be  in.'  tailed)  or  require  any  unusual 
opora  or  actions.  The  proposed  change 
will  not  alter  the  way  any  structure, 
system,  or  component  functions,  and 
will  not  alter  the  manner  in  which  the 
plant  is  operated.  There  will  be  no 
adverse  effect  on  plant  operation  or 
accident  mitigation  equipment.  The 
proposed  change  does  not  introduce  any 
new  failure  modes.  Also,  the  response  of 
the  plant  and  the  operators  following  an 
accident  will  not  be  different  as  a  result 
of  this  change.  In  addition,  the  accident 
mitigation  equipment  affected  by  the 
proposed  change  is  not  an  accident 
initiator.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  have  no 
adverse  effect  on  plant  operation  or 
equipment  important  to  safety.  The 
plant  response  to  the  design  basis 
accidents  will  not  change  and  the 
accident  mitigation  equipment  will 
continue  to  function  as  assumed  in  the 
design  basis  accident  analysis. 


Therefore,  there  will  be  no  reduction  in 
a  margin  of  safety. 

Based  on  the  NRG  staffs  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRG  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NRC  SecUon  Chief:  James  W.  Clifford. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  May  2, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to  not 
require  the  moderator  temperature 
coefficient  (MTC)  determination  in  TS 
4.1.1.4.2.C  if  the  results  of  the  MTC 
determinations  required  in  TSs 
4.1.1.4.2.a  and  4.1.1.4.2.b  are  within  a 
certain  tolerance  of  the  corresponding 
design  values. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
belown 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
pnsbability  or  consequences  of  an  accident 
previously  evaluated? 

Under  the  proposed  change,  compliance 
with  the  TSIsj  is  maintained  by  measuring 
the  b€ginning(-lofl-]cycle  [(BOC)) 
temperature  coefficients. 

This  change  does  not  require  a 
modification  to  any  of  the  assumptions  used 
in  the  input  to  the  safety  analyses.  The 
assumptions  were  based  on  the  current  range 
of  MTC  allowed  by  TSs.  The  proposed 
change  does  not  include  a  revision  to  the  TS 
allowed  range  of  MTC. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  Idnd  of 
accident  from  any  accident  previously 
evahiated? 

This  change  does  not  result  in  changing 
plant  operation  or  any  TS  limits.  The  MTC 
will  continue  to  be  acceptably  verified  within 
specified  limits.  As  described  in  the 
Combustion  Engineering  topical  report,  if  the 
BOC  MTC  measurements  are  within  the 
specified  tolerance  when  compared  to  the 
design  value,  then  the  EOC  (end-of-cyclej 
value  is  expected  to  fall  within  the  design 
margin. 


Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

This  change  does  not  modify  the  range  of 
allowed  temperature  coefficients.  The 
surveillance  program  consisting  of  B(X! 
measurements,  of  plant  parameter 
monitoring,  and  of  explicit  EOC  predictions 
will  ensure  that  the  MTC  remains  within  the 
range  of  acceptable  values. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Stiwt,  NW.,  Washington,  DC 
20005-3502. 

NBC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  amendment  request:  April  27, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TS  5.5.7,  "Reactor  Coolant  Pump 
Flywheel  Inspection  Program,"  which 
requires  the  inspection  of  each  reactor 
coolant  pimip  (RCP)  flywheel  in  general 
conformance  with  the  recommendations 
of  Regulatory  Position  C.4.b  of  NRC 
Regulatory  Guide  (RG)  1.14,  Revision  1. 
"Reactor  Coolant  Pump  Flywheel 
Integrity."  dated  August  1975.  The 
proposed  change  revises  TS  5.5.7  to 
provide  an  exception  to  the 
recommendations  of  Regulatory  Position 
C.4.b  which  woiild  allow  either  a 
qualified  in-place  ultrasonic  volumetric 
examination  (UT)  over  the  volume  from 
the  inner  bore  of  the  flywheel  to  the 
circle  of  one-half  the  outer  radius  or  a 
surface  examination  (i.e..  magnetic 
particle  testing  (MT)  and/or  liquid 
penetrant  testing  (PT))  of  exposed 
surfaces  of  the  removed  flywheel  to  be 
conducted  at  approximately  10-year 
intervals.  The  proposed  change  is  in 
accordance  with  the  NRC  approved 
Improved  Standard  TS  Generic  Change 
Traveler  TSTF-237,  Revision  1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
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licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

An  integral  part  of  the  Reactor  Coolant 
System  (RCS)  in  a  Pressurized  Water  Reactor 
(PWR)  is  the  Reactor  Coolant  Pump  (RCP). 
The  RCP  ensures  an  adequate  cooling  flow 
rate  by  circulating  large  volumes  of  the 
primary  coolant  water  at  high  temperature 
and  pressure  through  the  RCS.  Following  an 
assumed  loss  of  power  to  the  RCP  motor,  the 
flywheel,  in  conjunction  with  the  impeller 
and  motor  assembly,  provide  sufficient 
rotational  inertia  to  assure  adequate  core 
cooling  flow  during  RCP  coastdown. 

Westinghouse  Electric  Corporation  Topical 
Report  WCAP-14535A,  "Topical  Report  on 
Reactor  Coolant  Pump  Flywheel  Inspection 
Elimination,"  dated  November  1996, 
provides  the  technical  basis  for  the 
elimination  of  inspection  requirements  for 
RCP  flywheels  for  all  domestic  Westinghouse 
plants.  In  the  Safety  Evaluation  for  WCAP- 
14535A.  dated  September  1996,  the  NRC 
stated  that  the  evaluation  methodology 
described  in  WCAP-14535A  is  appropriate 
and  the  criteria  are  in  accordance  with  the 
design  criteria  of  RG  1.14.  RCP  flywheel 
inspections  have  been  performed  for  20  years 
with  no  indications  of  service  induced  flaws. 
Flywheel  integrity  evaluations  show  a  very 
high  flaw  tolerance  for  the  RCP  flywheels. 
Crack  extension  over  a  60-year  service  life  is 
negligible.  Structural  reliability  studies  have 
shown  that  eliminating  inspections  after  10 
years  of  plant  life  will  not  significantly 
change  the  probability  of  failure. 

The  proposed  change  does  not  adversely 
affect  accident  initiators  or  precursors  nor 
alter  the  design  assumptions,  conditions,  and 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  operated  and  maintained. 
The  proposed  change  does  not  alter  or 
prevent  the  ability  of  structures,  systems,  and 
components  (SSC)  from  performing  their 
intended  function  to  mitigate  the 
consequences  of  an  initiating  event  within 
the  acceptance  limits  assumed  in  the 
Braidwood  and  Byron  Stations'  Updated 
Final  Safety  Analysis  Report  (UFSAR).  The 
proposed  changes  do  not  affect  the  source 
term,  containment  isolation,  or  radiological 
release  assumptions  used  in  evaluating  the 
radiological  consequences  of  an  accident 
previously  evaluated  in  the  Braidwood  and 
Byron  Stations'  UFSAR. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  accident 
from  any  accident  previously  evaluated? 

The  proposed  change  does  not  modify  the 
design  or  function  of  the  RCP  flywheels. 
Based  upon  the  results  of  WCAP-14535A,  no 
new  failure  mechanisms  will  be  introduced 
by  the  revised  RCP  Flywheel  Inspection 
Program.  As  p.-esented  in  WCAP-14535A, 
detailed  stress  analysis  and  risk  assessments 


have  been  performed  that  indicate  that  there 
would  be  no  change  in  the  probability  of 
failure  for  RCP  flywheels  if  all  inspections 
were  eliminated.  Flywheel  integrity 
evaluations  show  that  RCP  flywheels  exhibit 
a  very  high  tolerance  for  the  presence  of 
flaws. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

There  is  no  significant  mechanism  for  in- 
service  degradation  of  the  flywheels  since 
they  are  isolated  from  the  primary  coolant 
environment.  Additionally  WCAP-14535A 
analyses  have  shown  there  is  no  significant 
deformation  of  the  flywheels  even  at 
maximum  overspeed  conditions.  Likewise, 
the  results  of  RCP  flywheel  inspections 
performed  throughout  the  industry  and  at  the 
Braidwood  Station  and  the  Byron  Station 
identified  no  indications  that  would  affect 
flywheel  integrity. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen.  Vice  President,  General  Counsel, 
Exelon  Generation  Company.  LLC.  300 
Exelon  Way,  Kennett  Square.  PA  19348. 

NRC  Section  Chief:  Anthony  J. 
Mendiola.  , 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374, 
LaSalle  County  Station,  Units  1  and  2, 
LaSaile  County,  Illinois 

Date  of  amendment  request:  April  16. 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  reference  in  Technical 
Specification  5.5.6,  "Pre-Stressed 
Concrete  Containment  Tendon 
Surveillance  Program,"  from  Regulatory 
Guide  1.35,  "Inservice  Inspection  of 
Ungrouted  Tendons  in  Prestressed 
Concrete  Containments."  Revision  3. 
1989,  to  a  reference  to  Subsection  FWL, 
"Requirements  of  Class  CC  Concrete 
Components  of  Light-Water  Cooled 
Power  Plants,"  of  Section  XI,  "Inservice 
Inspection,"  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code,  and  to  delete 
the  applicability  of  Surveillance 
Requirement  (SR)  3.0.2  to  TS  Section 
5.5.6.  SR  3.0.2  allows  the  surveillance  to 
be  performed  within  1.25  times  the 
interval  specified  in  the  surveillance's 
frequency. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  Technical 
Specifications  (TS)  Section  5.5.6,  "Pre- 
Stressed  Concrete  Containment  Tendon 
Surveillance  Program,"  change  the  reference 
in  TS  Section  5.5.6  from  Regulatory  Guide 
(RG)  1.35,  "Inservice  Inspection  of  Ungrouted 
Tendons  in  Prestressed  Concrete 
Containments,  "  Revision  3, 1989,  to  a 
reference  to  Subsection  IWL,  "Requirements 
of  Class  CC  Concrete  Components  of  Light- 
Water  Cooled  Power  Plants,"  of  Section  XI, 
"Inservice  Inspection,"  of  the  American 
Society  of  Mechanical  Engineers  (ASME) 
Boiler  and  Pressure  Vessel  (BftPV)  Code,  and 
to  delete  the  applicability  of  Surveillance 
Requirement  (SR)  3.0.2  to  TS  Section  5.5.6. 
SR  3.0.2  allows  the  surveillance  to  be 
performed  within  1.25  times  the  interval 
specified  in  the  surveillance's  frequency.  The 
proposed  changes  do  not  significantly  effect 
the  Tendon  Surveillance  Program,  inspection 
frequencies,  and  acceptance  criteria  which 
provide  the  requirements  for  the  performance 
of  the  primary  containment  tendon 
inspections  at  LaSalle  County  Station,  Unit  1 
and  Unit  2. 

The  performance  of  a  primary  containment 
tendon  inspection  is  not  a  precursor  to  any 
accident  previously  evaluated.  Thus,  the 
proposed  changes  to  the  performance  of  a 
primary  containment  tendon  inspection  do 
not  have  any  effect  on  the  probability  of  an 
accident  previously  evaluated. 

The  performance  of  primary  containment 
tendon  inspections  does  provide  assurance 
that  the  primary  containment  will  perform  as 
designed.  Thus,  the  radiological 
consequences  of  any  accident  previously 
evaluated  are  not  increased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  change  create  the  possibility  of  a 
new  or  different  kind  of  an  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  TS  Section  5.5.6, 
provide  assurance  that  the  primary 
containment  will  perform  as  designed  and  do 
not  introduce  any  new  modes  of  primary 
containment  operation  of  failure 
mechanisms. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

On  August  8, 1996.  the  NRC  published  a 
final  rule  in  the  Federal  Register  (i.e..  61 
Federal  Register  41303)  to  amend  10  CFR 
50.55a,  "Codes  and  standards,  "  to 
incorporate  by  reference  Subsection  IWL  of 
Section  XI,  of  the  ASME  B&PV  Code. 
Subsection  IWL  of  Section  XI.  of  the  ASME 
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B&PV  Code,  provides  rules  for  the  inservice 
inspection  and  repair  of  the  reinforced 
concrete  and  post  tensioning  systems  of  Class 
CC  components.  LaSalle  County  Station.  Unit 
1  and  Unit  2,  primary  containments  are  Class 
CC  components.  The  amended  10  CFR  50.55a 
required  incorporation  of  Subsection  IWL  of 
Section  XI.  of  the  ASME  B&PV  Code,  into 
inspection  programs  by  September  9,  2001. 
We  have  developed  an  inspection  program  to 
implement  Subsection  IWL  of  Section  XI,  of 
the  ASME  B&PV  Code.  The  proposed  TS 
changes  support  this  program. 

The  revised  Tendon  Surveillance  Program, 
inspection  frequencies,  and  acceptance 
criteria  developed  to  implement  Subsection 
IWL  of  Section  XI.  of  the  ASME  B&PV  Code, 
as  required  by  10  CFR  50.55a,  provide 
acceptable  requirements  to  perform 
inspections  of  the  tendons  in  the  LaSalle 
County  Station,  Unit  1  and  Unit  2,  primary 
containments.  Thus,  the  proposed  change  to 
TS  Section  5.5.6  will  continue  to  ensure  the 
integrity  of  the  Unit  1  and  Unit  2  primary 
containment  tendons  as  required  by  the 
current  TS. 

Thus,  the  proposed  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  19  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Vice  President,  General  Counsel, 
Exelon  Generation  Company,  LLC,  300 
Exelon  Way,  Kennett  Square,  PA  19348. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Exelon  Generation  Company,  LLC, 
PSEG  Nuclear  LLC.  and  Atlantic  Qty 
Electric  Company.  Dockets  Nos.  50-277 
and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  Nos.  2  and  3,  York 
County,  Pennsylvania 

Date  of  application  for  Amendments: 
April  3,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Peach  Bottom  Atomic  Power  Station 
(PBAPS),  Units  2  and  3.  technical 
specifications  (TSs)  in  accordance  with 
Technical  Specification  Task  Force 
(TSTF)  item  TSTF-258.  Revision  4.  This 
TSTF  has  been  previously  reviewed  and 
approved  by  the  NRC  as  generically 
applicable  to  nuclear  plants  with 
improved  standard  TSs,  such  as  PBAPS. 
The  proposed  amendment  revises  TS 
Section  5.0,  "Administrative  Controls," 
to  delete  details  of  staffing 
requirements,  eliminate  specific  details 
for  working  hour  limits,  clarify 
requirements  for  the  Shift  Tecimical 
Advisor  position,  add  regulatory 
definitions  for  Senior  Reactor  Operators 
and  Reactor  Operators,  revise  the 


Radioactive  Effluents  Control  Program 
to  be  consistent  with  the  intent  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR)  Part  20,  delete  periodic 
reporting  requirements  for  main  stream 
relief  valve  openings,  and  revise 
radiological  control  requirements  for 
radiation  areas  to  be  consistent  with 
those  specified  in  10  CFR  20.1601(c). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  impact 
the  operation,  physical  configuration,  or 
function  of  plant  equipment  or  systems.  The 
changes  do  not  impact  the  initiators  or 
assumptions  of  analyzed  events,  nor  do  they 
impact  mitigation  of  accidents  or  transient 
events.  Therefore,  these  proposed  changes  do 
not  increase  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  alter 
plant  configuration,  require  that  new 
equipment  be  installed,  alter  assumptions 
made  about  accidents  previously  evaluated, 
or  impact  the  operation  or  function  of  plant 
equipment.  The  proposed  changes  do  not 
introduce  any  new  modes  of  plant  operation 
or  make  any  changes  to  system  setpoints. 
Therefore,  these  proposed  changes  do  not 
create  the  (rassibility  of  a  new  or  different 
kind  of  accident  than  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  changes  are 
administrative  in  nature  and  do  not  involve 
physical  changes  to  plant  structures,  systems, 
or  components  (SSCs),  or  the  manner  in 
which  these  SSCs  are  operated,  maintained, 
modified,  tested,  or  inspected.  The  proposed 
changes  do  not  involve  a  change  to  any  safety 
limits,  limiting  safety  system  settings, 
limiting  conditions  for  operation,  or  design 
parameters  for  any  SSC.  The  proposed 
changes  do  not  impact  any  safety  analysis 
assumptions  and  do  not  involve  a  change  in 
initial  conditions,  system  response  times,  or 
other  parameters  affecting  any  accident 
analysis.  Therefore,  these  changes  do  no 
involve  any  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  Licensee:  Mi.  Edward 
Cullen,  Vice  President  and  General 
Counsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W.  Clifford. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No,  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request:  April  4, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Technical  Specification  (TS)  Section 
1.7,  Definitions — Reportable  Events,  and 
TS  6.6,  Reportable  Event  Action,  from 
the  Davis-Besse  Nuclear  Power  Station 
Operating  License,  and  revise  TS  6.5.3, 
Technical  Review  and  Control — 
Activities,  and  TS  Bases  4.0.3, 
Applicability.  These  changes  are  being 
proposed  to  delete  TS  requirements 
already  required  by  Title  10  of  the  Code 
of  Federal  Regulations  Part  50  (10  CFR 
50),  update  the  TS  Bases  to  reflect 
recent  changes  made  to  10  CFR  50.73. 
revise  the  approval  authorizations  for 
procedures,  plant  modifications,  tests 
and  experiments,  and  reflect  recent 
changes  made  to  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  Davis-Besse  Nuclear  Power  Station  has 
reviewed  the  proposed  changes  and 
determined  that  a  significant  hazards 
consideration  does  not  exist  because 
operation  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  in  accordance  with  these 
changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  accident  initiators, 
conditions  or  assumptions  are  affected  by  the 
proposed  changes  to  delete  Technical 
Specification  (TS)  1.7,  Definitions — 
Reportable  Event,  and  TS  6.6,  Reportable 
Event  Action,  bom  the  Davis-Besse  Nuclear 
Power  Station  (DBNPS)  Operating  License; 
and  revise  TS  Bases  4.0.3,  Applicability. 
Reportable  Events  are  addressed  by  10  CFR 
50.73  and  it  is  not  necessary  for  the  TS  to 
include  items  already  required  by  federal 
regulation.  The  proposed  changes  to  TS 
Bases  4.0.3  would  make  these  Bases 
consistent  with  the  recent  revision  to  10  CFR 
50.73.  The  proposed  changes  to  the  TS  Index 
reflect  the  dejetion  of  TS  1.7  and  TS  6.6, 
Reportable  Event  Action,  and  are 
administrative  cheuiges. 

The  proposed  changes  to  TS  6.5.3, 
Technical  Review  and  Control — Activities, 
provide  for  the  approval  of  activities  affecting 
nuclear  safety  by  personnel  authorized  by 
procedure.  These  changes  continue  to 
implement  the  DBNPS  Quality  Assurance 
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Program  commitments.  Qualification 
requirements  for  individuals  performing 
reviews  of  activities  affecting  nuclear  safety 
are  not  affected.  Accordingly,  there  is  no 
increase  in  the  probability  of  an  accident. 

lb.  Not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated  because  no  accident  conditions  or 
assumptions  are  affected  by  the  proposed 
changes.  The  proposed  changes  do  not  alter 
the  source  term,  containment  isolation,  or 
allowable  releases.  The  proposed  changes, 
therefore,  will  not  increase  the  radiological 
consequences  of  a  previously  evaluated 
accident. 

2.  Not  create  the  possibility  of  a  new  or 
different  kind  of  accident  frt>m  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  the  proposed  changes.  The 
proposed  changes  do  not  alter  any  existing 
accident  scenarios,  or  involve  a  modification 
or  change  in  operation  of  any  plant  systems, 
structures,  or  components. 

3.  Not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  proposed 
changes  are  administrative  in-nature  and  do 
not  reduce  or  adversely  affect  the  capabilities 
of  any  plant  structures,  systems  or 
components  to  perform  their  nuclear  safety 
functions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney,  FirstEnergy 
Corporation.  76  South  Main  Street, 
Akron,  OH  44308. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

bidiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C.  Cook  Nuclear  Plant,  Units  1  and  2, 
Berrien  County,  Michigan 

Date  of  amendment  requests:  May  15, 
2001. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
replace  the  current  Technical 
Specification  (TS)  requirement  to 
establish  containment  integrity  within  8 
hours  if  less  than  the  specified 
minimum  complement  of  A.C.  or  D.C. 
busses  and  equipment  is  operable  in 
Modes  5  and  6.  The  proposed  TS  would 
require  immediate  suspension  of 
operations  involving  core  alterations, 
positive  reactivity  changes,  and 
movement  of  irradiated  fuel  assemblies, 
and  immediately  initiate  actions  to 
restore  the  required  busses  and 
equipment  to  operable  status,  and  to 
immediately  declare  the  associated 
required  residual  heat  removal  loop(s) 
inoperable.  The  current  Action 


requirement  presents  a  scheduling  and 
administrative  burden  during  outages 
and  extended  shutdowns,  in  the 
addition,  the  proposed  amendment 
would  add  options  to  the  TS  to  allow 
containment  penetration  closure 
methods  that  are  equivalent  to  those 
that  are  currently  required  during  core 
alterations  or  movement  of  irradiated 
fuel  in  containment,  and  allow 
unisolation  of  some  penetrations  under 
administrative  control.  The  additional 
options  will  allow  flexibility  in 
scheduling  outage  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  determination  that  the  criteria  set  forth 
in  10  CFR  50.92  are  met  for  this  amendment 
request  is  indicated  below. 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated 

The  proposed  changes  to  Action  statements 
for  T/S  3/4.8.2.2  and  T/S  3/4.8.2.4  will 
eliminate  current  compensatory  requirements 
that  can  only  mitigate  the  consequences  of 
accidents,  llie  current  requirements  will  be 
replaced  with  requirements  that  include 
measures  to  reduce  the  likelihood  of 
accidents  and  assist  in  responding  to 
malfunctions.  The  proposed  requirements  to 
immediately  suspend  operations  involving 
core  alterations,  positive  reactivity  changes, 
and  movement  of  irradiated  fuel  assemblies 
provide  assurance  that  the  applicable 
accidents,  fuel  handling  and  shutdown 
dilution  accidents,  will  not  occur  by 
requiring  cessation  of  activities  that  may 
cause  them.  The  proposed  requirements  to 
immediately  initiate  actions  to  restore  the 
required  busses  and  equipment  to  operable 
status  and  to  immediately  declare  associated 
required  RHR  loop(s)  inoperable  provide 
assurance  operators  can  take  timely 
corrective  action  for  malfunctions  that  may 
lead  to  a  dilution  accident,  and  will  take 
appropriate  corrective  actions  for  RHR 
malfunctions.  Therefore,  there  is  no  adverse 
effect  on  accident  initiators  or  precursors. 

The  proposed  change  to  the  Applicability 
requirements  for  T/S  3/4.8.2.2  and  T/S 
3/4.8.2.4  expands  the  conditions  under 
which  the  T/S  are  invoked.  The  proposed 
change  will  assure  that  the  electrical  power 
Js  available  for  mitigation  of  a  fuel  handling 
accident,  regardless  of  the  operational  mode 
of  the  plant.  The  proposed  change  only 
involves  accident  mitigation  capabilities  and 
does  not  affect  any  accident  initiators  or 
precursors. 

The  proposed  changes  to  the  LCO  for  T/S 
3/4.9.4  will  provide  additional  options  for 
assuring  closure  of  containment  penetrations 
during  core  alterations  or  movement  of 
irradiated  fuel  in  containment.  Containment 


closure  provides  only  mitigation  for  the 
consequences  of  a  fuel  handling  accident  and 
does  not  affect  the  initiators  or  precursors  of 
the  accident. 

The  proposed  change  to  the  Surveillance 
requiremenU  for  T/S  3/4.9.4  allows  the  LCO 
to  define  the  penetration  status  that  is  to  be 
periodically  verified.  The  effect  of  the 
proposed  Surveillance  change  is  bounded  by 
the  effect  of  the  proposed  LCO  change  as 
described  above.  Therefore,  the  proposed 
Surveillance  change  does  not  adversely  affect 
any  accident  initiators  or  precursors. 

Consequences  of  an  Accident  Previously 
Evaluated 

The  proposed  changes  to  the  Action 
requirements  for  T/S  3/4.8.2.2  and  T/S 
3/4.8.2.4  provide  assurance  that  fuel 
handling  and  dilution  accidents  will  not 
occur  and  that  timely  and  appropriate 
responses  can  and  will  be  taken  for 
malfunctions,  thereby  reducing  the 
likelihood  that  radioactive  material  will  be 
released. 

The  proposed  change  to  the  Applicability 
requirements  for  Unit  1  T/S  3/4.8.2.2  and  T/ 
S  3/4.8.2.4  provides  assurance  that  electrical 
power  is  available  for  mitigation  of  a  fuel 
handling  accident  (FHA),  regardless  of  the 
operational  mode  of  the  plant.  Since  the 
current  Applicability  requirement  only 
provides  this  assurance  in  Modes  S  and  6,  the 
proposed  change  will  not  increase  the 
consequences  of  the  accident. 

The  additional  options  provided  by  the 
proposed  changes  to  the  LCO  for  T/S  3/4.9.4 
will  mitigate  the  consequences  of  a  fuel 
handling  accident  in  containment  as 
effectively  as  those  sf>ecified  by  the  current 
LCO.  Additionally,  the  consequences  of  a 
FHA  in  containment  determined  by  the 
accident  analyses  will  not  increase  since  the 
analyses  do  not  credit  mitigation  by  closure 
of  containment  penetrations. 

The  proposed  change  to  the  Surveillance 
requirements  for  T/S  3/4.9.4  only  reflects  the 
change  proposed  for  the  LCO.  The  effect  of 
the  proposed  Surveillance  change  is  bounded 
by  the  effect  of  the  proposed  LCO  change  as 
described  above.  Therefore,  the  proposed 
Surveillance  change  does  not  adversely  affect 
the  consequences  of  an  accident. 

The  proposed  changes  to  the  Bases  for  the 
above  identified  T/S  only  provide 
explanatory  information  regarding  the  intent 
of  the  specifications  and  how  they  are  to  be 
implemented.  The  proposed  Bases  changes 
do  not  alter  requirements  of  the  associated  T/ 
S.  Therefore,  the  effect  of  the  Bases  changes 
on  accident  initiators  and  precursors  and  on 
the  consequences  of  an  accident  is  bounded 
by  the  effect  of  the  associated  Action  or  LCO 
change  as  described  above.  The  format 
changes  do  not  alter  any  requirements. 

Therefore,  the  probability  of  occurrence  or 
the  consequences  of  accidents  previously 
evaluated  are  not  increased. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  to  Action  statements 
for  T/S  3/4.8.2.2  and  T/S  3/4.8.2.4  to 
eliminate  requirements  to  establish 
containment  integrity  does  not  affect 
existing,  or  create  new,  accident  initiators  or 
precursors  because  only  existing  passive 
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accident  mitigation  features  are  involved. 
Implementation  of  the  proposed  new 
requirements  to  suspend  operations 
involving  core  alterations,  positive  reactivity 
changes,  and  movement  of  irradiated  fuel 
assemblies  does  not  affect  existing,  or  create 
new,  accident  initiators  or  precursors 
because  these  activities  do  not  require  the 
operation  of  existing  equipment  in  a  new  or 
different  manner,  or  involve  the  operation  of 
new  or  different  equipment.  Implementation 
of  the  proposed  new  requirements  to  initiate 
actions  to  restore  the  required  busses  and 
equipment  to  operable  status  and  to  declare 
associated  required  RHR  loop(s)  inoperable 
does  not  affect  or  create  new  accident 
initiators  or  precursors  because  these 
activities  are  currently  required  by  existing 
procedures  and  other  T/S. 

The  proposed  change  to  the  Applicability 
requirements  for  T/S  3/4.8.2.2  and  T/S  3/ 
4.8.2.4  does  not  affect  or  create  new  accident 
initiators  or  precursors  because  it  only 
expands  the  conditions  under  which  the  11 
S  are  invoked. 

The  proposed  changes  to  the  LCO  for  T/S 
3/4.9.4  to  provide  additional  options  for 
assuring  closure  of  containment  penetrations 
during  core  alterations  or  movement  of 
irradiated  fuel  in  containment  does  not  affect 
or  create  new  accident  initiators  or 
precursors  because  the  changes  involve  only 
containment  penetrations  which  are  passive 
accident  mitigation  measures. 

The  proposed  change  to  the  Surveillance 
requirements  for  T/S  3/4.9.4  allows  the  LCO 
to  define  the  penetration  status  that  is  to  be 
periodically  verified.  The  effect  of  the 
proposed  Surveillance  change  is  bounded  by 
the  effect  of  the  proposed  LCO  change  as 
described  above.  Therefore,  the  proposed 
Surveillance  change  does  not  affect  or  create 
new  accident  initiators  or  precursors. 

The  proposed  changes  to  the  Bases  for  the 
above  identified  T/S  only  provide 
explanatory  information  regarding  the  intent 
of  the  specifications  and  how  they  eu^  to  be 
implemented.  The  proposed  Bases  changes 
do  not  alter  requirements  of  the  associated  T/ 
S.  Therefore,  the  effect  of  the  Bases  changes 
on  accident  initiators  or  precursors  is 
bounded  by  the  effect  of  the  associated 
Action  or  LCO  change  as  described  above. 
The  format  changes  do  not  alter  any 
requirements. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margins  of  safety  pertinent  to  the 
proposed  changes  to  Action  statements  for  T/ 
S  3/4.8.2.2  and  T/S  3/4.8.2.4  are  those 
associated  with  a  FHA.  a  shutdown  dilution 
event,  and  a  RHR  system  malfunction.  The 
applicable  margin  of  safety  for  a  FHA  is  that 
defined  by  the  off  site  dose  analyses  for  the 
accident.  Since  the  analyses  do  not  credit 
mitigation  by  the  containment,  the  margin  of 
safety  is  unaffected.  The  applicable  margin  of 
safety  for  a  shutdown  dilution  event  is  the 
time  available  for  operators  to  take  action  to 
preclude  violating  shutdown  margin 
requirements.  The  proposed  new  Action 
requirements  to  immediately  suspend 


operations  involving  positive  reactivity 
changes,  and  to  immediately  initiate  actions 
■  to  restore  the  required  electrical  busses  and 
equipment  to  operable  status,  would  not 
decrease  the  margin  of  safety  for  a  shutdown 
dilution  event.  The  applicable  margin  of 
safety  for  a  RHR  system  malfunction  is  the 
time  available  for  operators  to  take  action  to 
restore  decay  heat  removal  capabilities.  The 
proposed  new  actions  requirements  to 
immediately  initiate  actions  to  restore  the 
required  electrical  busses  and  equipment  to 
operable  status  and  to  immediately  declare 
associated  required  RHR  loop(s)  inoperable 
would  not  decrease  the  margin  of  safety  for 
a  RHR  system  malfunction. 

The  margin  of  safety  pertinent  to  the 
proposed  changes  to  LCO  for  T/S  3/4.9.4  is 
that  associated  with  a  FHA.  The  applicable 
margin  of  safety  for  a  FHA  is  that  defined  by 
the  ofi  site  dose  analyses  for  the  accident. 
Since  the  analyses  do  not  credit  mitigation  by 
the  containment,  the  margin  of  safety  is 
unaffected. 

There  is  no  margin  of  safety  pertinent  to 
the  proposed  changes  to  associated 
Applicability  requirements.  Surveillance 
requirements,  and  Bases  for  the  above 
identified  T/S.  The  format  changes  do  not 
alter  any  requirements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  summary,  based  upon  the  above 
evaluation,  [Indiana  Michigan  Power 
Company  (I&M)j  has  concluded  that  the 
proposed  amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  David  W. 
Jenkins,  Esq.,  500  Circle  Drive, 
Buchanan,  MI  49107. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  February 
28.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Technical  Specification  (TS) 
to  incorporate  laboratory  testing 
recommendations  of  Generic  Letter  99- 
02,  "Laboratory  Testing  of  Nuclear- 
Grade.  Activated  Charcoal,"  June  3, 
1999. 

The  proposed  charcoal  testing 
changes  and  explicit  reference  to 
American  Society  for  Testing  and 
Materials  (ASTM)  D3803-1989  nuclear- 
grade  activated  charcoal  test  protocol  do 
not  affect  engineered  safety  feature 
(ESF)  ventilation  system  operation  or 
performance,  reliability,  actuation 


setpoints,  or  accident  mitigation 
capabilities.  The  proposed  changes  also 
do  not  affect  the  operation  and 
performance  of  any  other  equipment 
important  to  safety  at  Cooper  Nuclear 
Station  (CNS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  1 0  CFR  50.91  (a) .  the         , 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  charcoal  testing  changes  and 
explicit  reference  to  ASTM  D3803-1989 
nuclear-grade  activated  charcoal  test  protocol 
do  not  affect  ESF  ventilation  system 
operation  or  performance,  reliability, 
actuation  setpoints,  or  accident  mitigation 
capabilities.  The  proposed  changes  also  do 
not  affect  the  operation  and  performance  of 
any  other  equipment  important  to  safety  at 
CNS.  ASTM  D3803-1989  is  a  more  accurate 
and  demanding  test  which  ensures  that  the 
charcoal  filter  efficiencies  assumed  in  the 
CNS  accident  dose  analysis  are  maintained. 
The  proposed  changes  involve  ESF 
ventilation  system  charcoal  testing  only  and 
do  not  affect  accident  initiators.  Therefore 
the  proposed  changes  do  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated  in  the 
Updated  Safety  Analysis  Report  (USAR),  as 
revised  by  the  Design  Basis  Accident  (DBA) 
radiological  assessment  calculational 
methodology  revisions  submitted  to  the  U.  S. 
Nuclear  Regulatory  Con>mission  (NRC)  under 
Reference  2. 

2.  Does  not  create  the  possibility  for  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  charcoal  testing  changes,  and  explicit 
reference  to  ASTM  D3803-1989  nuclear- 
grade  activated  charcoal  test  protocol,  do  not 
affect  ESF  ventilation  system  operation  or 
performance,  or  the  operation  and 
performance  of  any  other  equipment 
important  to  safety  at  CNS.  The  proposed 
changes  clarify  and  explicitly  identify  the 
testing  of  the  ESF  ventilation  system  charcoal 
samples.  No  new  or  different  accident 
scenarios,  transient  precursors,  failure 
mechanisms,  plant  operating  modes,  or 
limiting  single  failures  are  introduced  as  a 
result  of  these  changes.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  that  previously  evaluated  in 
the  USAR,  as  revised  by  the  DBA  radiological 
assessment  calculational  methodology 
revision  submitted  to  the  NRC  under 
Reference  2,  is  not  created  by  this  change. 

3.  Does  not  create  a  significant  reduction 
in  the  margin  of  safety. 

The  required  performance  of  the  ESF 
ventilation  systems  following  a  DBA  is  not 
impacted  by  utilizing  a  more  demanding 
protocol  for  charcoal  testing.  Thus,  the 
margin  of  safety  assumed  in  the  CNS 
accident  analysis,  as  revised  by  the  DBA 
radiological  assessment  calculational 
methodology  revision  submitted  to  the  NRC 
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under  Reference  2,  is  maintained.  Revising 
the  TS  to  clarify  charcoal  testing 
methodology  and  explicitly  referencing  the 
charcoal  absorber  testing  being  performed 
does  not  affect  ESF  ventilation  system 
performance  or  operation,  or  the  operation 
and  performance  of  any  other  equipment 
important  to  safety  at  CNS.  Therefore,  these 
changes  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  John  R. 
McPhail,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
NE  68602-0499. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  May  25, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Kewaunee  Nuclear  Power 
Plant  Technical  Specification  4.2  to 
remove  the  steam  generator  tube 
alternate  repair  criteria,  because  these 
alternate  repair  criteria,  as  approved,  are 
not  compatible  with  the  replacement 
steam  generators  scheduled  to  be 
installed  in  the  fall  of  2001.  In  addition, 
the  proposed  amendment  would  make 
administrative  changes  revising  the 
phrasing  of  text  without  altering 
technical  content. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Changing  the  technical  specification 
within  limits  of  the  bounding  accident 
analyses  cannot  change  the  probability  of  an 
accident  previously  evaluated  or  the 
currently  licensed  radiological  consequence 
predicted  by  the  analyses  of  record.  Removal 
of  an  allowance  for  alternate  repair  criteria 
defaults  to  the  more  conservative  repair 
criteria  of  plugging  degraded  tubes.  Thus, 
nothing  in  this  proposal  will  cause  an 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Removal  of  alternate  repair  criteria  from 
[Technical  Specification]  -TS  leaves  in  its 


place  the  more  conservative,  more  restrictive 
criteria  for  plugging  degraded  steam 
generator  tubes.  Plugging  degraded  steam 
generator  tubes  is  a  currently  licensed  repair 
methodology  for  [Kewaunee  Nuclear  Power 
Plant]  KNPP,  is  consistent  with  current  plant 
design  bases,  and  does  not  adversely  affect 
any  fission  product  barrier,  nor  does  it  alter 
the  safety  function  of  safety  significant 
systems,  structures  and  components  or  their 
roles  in  accident  prevention  or  mitigation. 
Currently,  licensed  design  basis  accident  and 
transient  analyses  of  record  bound  the  effect 
of  plugging  tubes.  Thus,  this  proposal  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  does  not^lter  the 
manner  in  which  Safety  Limits.  Limiting 
Safety  System  Setpoints,  or  Limiting 
Conditions  for  Operation  are  determined.  It 
places  TS  4.2  in  a  more  conservative 
configuration  than  that  previously  approved 
for  use  by  the  [Nuclear  Regulatory 
Commission]  NRC.  It  conforms  to  plant 
design  bases,  is  consistent  with  current  safety 
analyses,  and  limits  actual  plant  operation 
within  analyzed  and  licensed  boundaries. 
Removal  of  reference  to  use  of  alternate 
repair  criteria  from  TS  4.2  and  its  Bases 
leaves  existing  and  more  conservative  criteria 
in  place.  Thus,  changes  proposed  by  this 
request  do  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief :  Claudia.  M.  Craig. 

Nuclear  Management  Company,  LLC, 
Docket  No,  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  May  18, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  delete  a 
redundant  requirement  for  valving  out  a 
control  rod  drive,  revise  control  rod 
accumulator  operability  requirements, 
add  the  option  to  hydraulically  isolate 
control  rod  drives,  and  correct  an 
inconsistency  in  core  monitoring 
describing  when  source  range  monitors 
are  required  to  be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Deleting  the  paragraph  which  sptecifies  one 
specific  pattern  of  control  rod  inoperability 
does  not  degrade  the  safe  operation  of  the 
plant  as  inoperable  control  rods  must  still  be 
analyzed  to  meet  shutdown  requirements. 

Revising  the  operability  requirements  for 
control  rod  accumulators  from  "a  nine-rod 
square  array"  to:  "provided  that  no  other 
control  rod  within  two  control  rod  cells  in 
any  direction  has  a:"  is  a  clarification.  No 
technical  requirements  are  changed, 
therefore,  the  probability  or  consequences  of 
previous  evaluations  of  accidents  have  not 
been  affected.  This  change  will  assure 
conformance  with  the  Banked  Position 
Withdrawal  Sequence  (BPWS)  analysis 
documented  in  General  Electric  (GE)  report 
NEDO-21231.  No  changes  in  plant 
equipment  will  occur. 

The  proposed  change  adds  the  option  to 
hydraulically  isolate  the  drive  to  prevent 
inadvertent  drive  withdrawal  and  not 
consider  the  accumulator  inoperable.  This 
provides  a  method  of  isolating  a  control  rod 
drive  with  an  inoperable  accumulator  in 
addition  to  electrical  isolation  when  the 
control  rod  is  fully  inserted.  A  statement  on 
when  an  inoperable  accumulator  is  allowed 
is  being  relocated  so  that  it  also  applies 
during  refueling.  Since  in  refueling,  the  plant 
is  already  shutdown,  the  accumulators  are 
not  required.  As  such,  this  change  does  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

A  qualifier  is  being  added  that  source  range 
monitors  (SRMs)  only  need  to  be  functionally 
tested  when  there  are  more  than  two  fuel 
assemblies  present  in  any  reactor  quadrant. 
Criticality  is  not  considered  possible  with 
two  or  less  fuel  bundles  in  each  quadrant  and 
adjacent  to  an  SRM.  Since  this  change  will 
only  allow  bypassing  SRM  functional  checks 
when  two  fuel  bundles  or  less  are  present  in 
each  quadrant,  this  change  cannot  result  in 
an  inadvertent  criticality.  This  proposed 
change  would  reduce  surveillance  testing  to 
that  time  when  the  instrument-is  required  to 
be  operable  and  provide  consistency  between 
specifications. 

The  proposed  Technical  Specification 
changes  do  not  introduce  new  equipment  or 
new  equipment  operating  modes,  nor  do  the 
proposed  changes  alter  listing  system 
relationships.  The  proposed  amendment  does 
not  introduce  new  failure  modes.  Based  on 
the  above  justification,  th$  proposed 
amendment  will  have  no  impact  on  the 
probability  or  consequences  of  an  accident. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  analyzed. 

This  change  does  not  degrade  the  safe 
operation  of  the  plant  as  inoperable  control 
rods  must  still  be  analyzed  to  meet  existing 
shutdown  reactivity  requirements.  It  will 
assure  conformance  with  the  Banked  Position 
Withdrawal  Sequence  analysis  documented 
in  General  Electric  report  NEDO-21231.  No 
changes  in  plant  equipment  will  occur. 

Adding  hydraulic  isolation  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
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accident  from  any  accident  previously 
analyzed. 

Since  this  change  will  only  allow 
bypassing  SRM  functional  checks  with  two 
fuel  bundles  or  less  present  in  each  quadrant, 
this  change  cannot  result  in  an  inadvertent 
criticality. 

The  proposed  Technical  Specification 
changes  do  not  introduce  new  equipment  or 
new  equipment  operating  modes,  nor  do  the 
profKised  changes  alter  existing  system 
relationships.  The  proposed  amendment  does 
not  introduce  new  failure  modes.  Based  on 
the  above  justification,  the  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Revising  the  control  rod  operability 
requirement  does  not  degrade  the  safe 
operation  of  the  plant. 

Hydraulic  isolation  provides  a  method  of 
isolating  the  drive  in  addition  to  the  current 
electrical  isolation.  Both  methods  disarm  the 
control  rod  drive  and  preclude  the  possibility 
of  inadvertent  drive  withdrawal  during 
subsequent  operations.  Adding  applicability 
during  refueling  has  little  impact  on  safety  as 
the  drive  is  required  to  be  fully  inserted  prior 
to  isolation.  As  such,  they  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Since  this  change  will  only  allow 
bypassing  SRM  functional  checks  with  two 
fuel  bundles  or  less  present  in  each  quadrant, 
this  change  cannot  result  in  an  inadvertent 
criticality. 

Based  on  the  above  justification,  the 
proposed  Technical  Specification  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staif  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Bower  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  May  4, 
2001. 

Description  of  amendment  requests: 
The  proposed  amendments  delete 
requirements  from  the  Technical 
Specifications  (and,  as  applicable,  other 
elements  of  the  licensing  bases)  to 
maintain  a  Post  Accident  Sampling 
System  (PASS).  Licensees  were 
generally  required  to  implement  PASS 
upgrades  as  described  in  NUREG-0737, 
"Clarification  of  TMI  [Three  Mile 


Island]  Action  Plan  Requirements,"  and 
Regulatory  Guide  1.97, 
"Instrumentation  for  Light-Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident." 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI,  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the 
technical  specifications  (TS)  for  nuclear 
power  reactors  currently  licensed  to 
operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 
The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  August  11,  2000  (65  FR 
49271)  on  possible  amendments  to 
eliminate  PASS,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  October  31,  2000  (65  FR 
65018).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
May  4,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMI-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
of  plant  fluids  containing  potentially  hi^ 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be 
used  largely  for  verification  purposes  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 


In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a  PASS 
provides  little  actual  benefit  to  post  accident 
mitigation.  Past  experience  has  indicated  that 
there  exists  in-plant  instrumentation  and 
methodologies  available  in  lieu  of  a  PASS  for 
collecting  and  assimilating  information 
needed  to  assess  core  damage  following  an 
accident.  Furthermore,  the  implementation  of 
Severe  Accident  Management  Guidance 
(SAMG)  emphasizes  accident  management 
strategies  based  on  in-plant  instruments. 
These  strategies  provide  guidance  to  the 
plant  staff  for  mitigation  and  recovery  from 
a  severe  accident.  Based  on  current  severe 
accident  management  strategies  and 
guidelines,  it  is  determined  that  the  PASS 
provides  little  benefit  to  the  plant  staff  in 
coping  with  an  accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency    . 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  Technical  Specifications 
(TS)  (and  other  elements  of  the  licensing 
bases)  does  not  involve  a  significant  increase 
in  the  consequences  of  any  accident 
previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  fKDst 
accident  confinement  of  radionuclides 
within  the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
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to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 
the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San 
Francisco,  California  94120. 
I     NRC  Section  Chief:  Stephen  Dembek. 

PPL  Susquehanna,  LLC,  Docket  Nos. 
50-387  and  50-388,  Susquehanna 
Steam  Electric  Station,  Units  1  and  2, 
Luzerne  County,  Pennsylvania 

Date  of  amendment  request:  August  8, 
2000. 

Description  of  amendment  request: 
The  proposed  change  would  add  a  new 
condition  and  associated  required 
actions  to  Technical  Specification  (TS) 
3.6.1.3,  "Primary  Containment  Isolation 
Valves  (PCrVs)."  The  new  condition  and 
actions  address  the  unique  containment 
.  isolation  features  of  the  hydrogen- 
oxygen  (H2O2)  analyzer  penetrations. 
The  containment  isolation  barriers  for 
the  H2O2  analyzer  penetrations  consist 
of  two  PCrVs  in  series  and  a  closed 
piping  system  outside  primary 
containment.  Editorial  changes 
necessary  to  accommodate  the  addition 
of  the  proposed  requirements  were  also 
proposed. 

The  licensee  also  requested  approval 
for  a  proposed  exception  to  the 
Susquehanna  Steam  Electric  Station 
Final  Safety  Analysis  Report 
commitments  regarding  conformance  of 
the  design  of  closed  systems  to  the 
criteria  of  Section  6.2.4  of  NUREG-75/ 
087,  Revision  1. 1975  (Standard  Review 
Plan).  The  exception  is  related  to  the 
boundary  valves  between  the  H2O2 
analyzer  and  the  post-accident  sampling 
system  (PASS)  and  is  necessary  to 
permit  the  use  of  the  H2O2  analyzer 
piping  system  outside  primary 
containment  as  a  redimdant 
containment  isolation  barrier. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  firobability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  adds  a  condition  to 
LCO  3.6.1.3  to  address  the  unique  design  of 
the  H2O2  analyzer  penetration.  The  HjO; 
analyzer  penetration  isolation  design  requires 
that  both  PCIVs  and  the  closed  system  be 
operable  in  order  to  support  the  single  failure 
criteria  and  containment  integrity.  As  part  of, 
the  proposed  change,  an  exemption 
[exception]  to  NUREG-75/087  guidance  on 
closed  systems  for  having  all  closed  system 
boundary  valves  to  be  powered  from  a  Class 
IE  power  source  is  being  requested.  The 
proposed  changes  to  Technical  Specifications 
and  Technical  Specification  Bases  have  no 
impact  upon  the  safety  functions  of  the  H2O2 
Analyzer  PCIVs  and  closed  system.  The 
safety  functions  of  these  components  are  to 
maintain  primary  containment  integrity  by 
limiting  leakage  following  an  accident  to 
within  that  assumed  in  the  DBA  (design-basis 
accident]  LOCA  [loss  of  coolant  accident] 
Dose  Analysis  and  to  open  to  permit  use  of 
the  H2O2  Analyzer  systems  post  accident. 
The  HjOj  Analyzer  PCIVs  and  closed  system 
will  be  maintained  and  leak  rate  tested  in 
accordance  with  the  Leakage  Rate  Test 
Program,  thereby  assuring  that  leakage  from 
these  components  is  maintafried  within  the 
required  limits.  The  design  of  these 
components  is  such  that  they  meet  the 
applicable  design  requirements  with  the 
exception  of  the  PASS  closed  system 
boundary  valves  discussed  above.  However, 
the  potential  for  a  consequential  failure  of 
these  valves  has  been  evaluated  and 
determined  to  be  not  credible.  Thus,  the 
proposed  changes  have  no  impact  upon  the 
HjO:  Analyzer  PCIVs  and  closed  system  to 
perform  their  containment  isolation  function. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  • 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

As  discussed  above,  the  proposed  change 
to  the  Technical  Specifications  does  not 
impact  upon  the  safety  function  of  the  H2O2 
Analyzer  PCIVs  and  closed  system.  The 
safety  functions  of  these  components  are  to 
maintain  primary  containment  integrity  by 
limiting  leakage  following  an  accident  to 
within  that  assumed  in  the  DBA  LOCA  Dose 
Analysis  and  to  open  to  permit  use  of  the 
H2O2  Analyzer  systems  post  accident. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  affect  the 
safety  function  of  any  plant  system  or 
component,  and  does  not  have  any  impact  on 


plant  operation.  The  proposed  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety  as  currently  defined  in  the 
bases  of  the  applicable  Technical 
Specification  section.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel.  PPL 
Services  Corporation,  Inc..  2  North 
Ninth  St..  GENTW3,  Allentown,  PA 
18101-1179. 

NRC  Acting  Section  Chief:  Richard 
Correia. 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia,  Docket 
No.  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  2,  Appling  County,  Georgia 

Date  of  amendment  request:  May  21. 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to 
eliminate  the  response  time  testing 
requirements  for  the  reactor  protector 
system  (RPS)  signals  of  reactor  high 
steam  dome  pressure  and  reactor  vessel 
water  level  low. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Southern  Nuclear  Operating  Company 
(SNC)  has  reviewed  the  proposed  Technical 
Specifications  changes  described  above  and 
determined  they  do  not  involve  a  significant 
hazards  consideration  based  on  the 
following: 

1.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
purpose  of  the  proposed  changes  is  to 
eliminate  response  time  testing  requirements 
for  select  components  in  the  RPS.  However, 
because  of  the  continued  application  of  other 
existing  Technical  Specifications 
requirements,  such  as  channel  calibrations, 
channel  checks,  channel  functional  tests,  and 
logic  system  functional  tests,  the  response 
time  of  the  RPS  will  be  maintained  within 
the  acceptance  limits  assumed  in  plant  safely 
analyses.  This  will  assure  successful 
mitigation  of  an  initiating  event.  The 
proposed  Technical  Specifications  changes 
do  not  affect  the  capability  of  the  associated 
systems  to  perform  their  intended  function 
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within  their  required  response  time.  The 
BWR  Owners'  Group  (BWROG)  has 
documented  an  evaluation  in  NEDC)-32291 . 
Supplement  1,  "System  Analyses  for  the 
Elimination  of  Selected  Response  Time 
Testing  Requirements",  which  was  submitted 
to  the  NRC  for  review  and  approval  as  a 
Topical  Report  in  December  1997.  The 
BWROG  submitted  additional  information  to 
the  staff  in  Addendum  1  to  NEDO  32291. 
Supplement  1  in  November.  1998. 
Subsequently,  the  NRG  approved  the  Topical 
Report  by  a  Safety  Evaluation  Report  (SER) 
issued  in  )une.  1999. 

This  evaluation  demonstrates  that  response 
time  testing  is  redundant  to  the  other 
Techniciil  Specifications  requirements  listed 
in  the  proceeding  paragraph.  These  other 
tests  are  sufficient  to  identify  failure  modes 
or  degradation  in  instrument  response  time 
and  ensure  operation  of  the  associated 
systems  within  acceptance  limits. 
Furthermore,  Addendum  1  to  NEDO  32291, 
Supplement  1  clearly  demonstrates  defense- 
in-depth,  such  that  from  a  realistic  basis, 
there  is  no  safety  significance  even  if 
instrumentation  loop  response  times  are 
significantly  longer  than  the  loop  bounding 
response  times. 

2.  The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed.  The  proposed  Technical 
Specifications  changes  do  not  affect  the 
capability  of  the  RPS  to  perform  its  intended 
function  within  the  acceptance  limits 
assumed  in  plant  safety  analyses.  Periodic 
surveillance  of  these  RPS  instrument  loop 
components  will  continue  and  may  be  used 
to  detect  degradation  that  could  cause  the 
response  time  characteristic  to  exceed  the 
BRT  [bounting  response  time]  allowance. 

3.  The  prop)osed  changes  do  not  involve  a 
signiRcant  reduction  in  the  margin  of  safety. 
The  current  Technical  Specifications 
response  times  are  based  on  the  maximum 
allowable  values  assumed  in  the  plant  safety 
analyses,  which  conservatively  establish  the 
margin  of  safety.  As  described  above,  the 
proposed  Technical  Specifications  changes 
do  not  affect  the  capability  of  the  associated 
systems  to  perform  their  intended  function 
within  the  allowed  response  time  used  as  the 
basis  for  the  plant  safety  analyses.  Plant  and 
system  responses  to  an  initiating  event  will 
remain  in  compliance  with  the  assumptions 
of  the  safety  analyses;  therefore,  the  margin 
of  safety  is  not  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NBC  Section  Chief:  Richard  L.  Emch, 
Jr. 


Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia,  Docket 
No.  50-366,  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  2,  Appling  County,  Georgia 

Date  of  amendment  request:  May  23, 
2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Safety  Limit  Minimum 
Critical  Power  Ratios  (SLMCPR)  in 
Technical  Specification  (TS)  2.1.1.2  to 
reflect  the  residts  of  a  cycle-specific 
calculation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specification 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  derivation  of  the  revised  SLMCPRs  for 
Plant  Hatch  Unit  2  Cycle  17  for  incorporation 
into  the  TS,  and  their  use  to  determine  cycle- 
specific  thermal  limits,  have  been  performed 
using  NRG-approved  methods  and 
procedures.  The  procedures  incorporate 
cycle-specific  parameters  and  reduced  power 
distribution  uncertainties  in  the 
determination  of  the  value  for  SLMGPRs. 
These  calculations  do  not  change  the  method 
of  operating  the  plant  and  have  no  effect  on 
the  probability  of  an  accident  initiating  event 
or  transient.  The  basis  of  the  MCPR  Safety 
Limit  is  to  ensure  no  mechanistic  fuel 
damage  is  calculated  to  occur  if  the  limit  is 
not  violated.  The  new  SI^CPRs  preserve  the 
existing  margin  to  transition  boiling  and  the 
probability  of  fuel  damage  is  not  increased. 
Therefore,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  result  only  from  a 
cycle-specific  application  of  NRC-approved 
methods  to  the  Unit  2  Cycle  17  core  reload. 
These  changes  do  not  involve  any  new 
method  for  operating  the  facility  and  do  not 
involve  any  facility  modifications.  No  new 
initiating  events  or  transients  result  from 
these  changes.  Therefore,  the  proposed  TS 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  Cycle-specfic 
SLMCPRs  are  calculated  using  NRC- 
approved  methods  and  procedures  which  are 
in  accordance  with  the  current  fuel  design 
and  licensing  criteria.  The  SLMCPRs  remain 
high  enough  to  ensure  that  greater  than 


99.9%  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fuel  cladding  integrity.  Therefore,  the 
proposed  TS  changes  do  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al..  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  April  27, 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  3.3.6, 
"Containment  Ventilation  Isolation 
Instrumentation,"  to  relax  the  slave 
relay  test  frequency  from  every  92  days 
to  every  18  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  results  of  WCAP-13878  demonstrate 
that  slave  relays  are  highly  reliable.  WCAP- 
13878  also  provides  guidance  to  assure  that 
slave  relays  remain  highly  reliable.  The  aging 
assessment  concludes  that  the  age/ 
temperature-related  degradation  of  all  ND 
[normally  deenergized)  relays,  and  NE 
[normally  energized]  relays  produced  after 
1992,  is  sufficiently  slow  such  that  a 
refueling  frequency  surveillance  interval  will 
not  significantly  increase  the  probability  of 
slave  relay  failures.  Finally,  the  evaluation  of 
the  auxiliary  relays  actuated  during  slave 
relay  testing  has  concluded  that  based  on  the 
tests  of  the  auxiliary  relays  performed  during 
other  equipment  testing,  reasonable 
assurance  is  provided  that  failures  will  be 
identified  if  the  associated  slave  relays  are 
tested  on  a  refueling  frequency. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  alter  the 
performance  of  the  CVI  [containment 
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ventilation  isolation)  systems  assumed  in  the 
plant  safety  analysis.  Changing  the  interval 
for  periodically  verifying  CVI  slave  relays 
(assuring  equipment  operability)  will  not 
create  any  new  accident  initiators  or 
scenarios. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  VEGP  [Vogtle 
Electric  Generating  Plant). 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  do  not  affect  the 
total  CVI  response  assumed  in  the  safety 
analysis  since  the  reliability  of  the  slave 
relays  will  not  be  significantly  affected  by  the 
decreased  surveillance  frequency. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  on  the  above  safety  evaluation, 
VEGP  concludes  that  the  changes  proposed 
by  this  submittal  satisfy  the  no  significant 
hazards  consideration  standards  of  10  CFR 
50.92(c)  and,  accordingly,  a  no  significant 
hazards  finding  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders. 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308-2216. 

NRC  Section  Chief:  Richard  L.  Emch, 

^'- 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-^99,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  20.  2000. 

Description  of  amendment  request: 
The  proposed  change  will  delete 
Condition  2.G,  "Reporting  to  the 
Commission,"  and  Technical 
Specification  6. 6.1. a,  "Reportable  Event 
Action." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  it  has  been 
determined  that  this  request  involves  no 
significant  hazards  considerations.  The 
determination  of  no  significant  hazards  was 
made  by  applying  the  Nuclear  Regulatory 
Commission  established  standards  contained 
in  10  CFR  50.92.  These  standards  assure  that 
any  changes  to  the  operation  of  South  Texas 
Project  in  accordance  with  this  request 
consider  the  following: 


(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes.  Therefore,  this  request 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No. 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  change  and  no  failure  modes  not 
bounded  by  previously  evaluated  accidents 
will  be  created.  Therefore,  this  request  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding, 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  This  request 
involves  administrative  changes  only. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  these  proposed  changes  will  not 
impact  the  margin  of  safety. 

Conclusion:  Based  upon  the  analysis 
provided  herein,  the  proposed  amendments 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or  involve  a  reduction 
in  a  margin  of  safety.  Therefore,  the  proposed 
amendments  meet  the  requirements  of  10 
CFR  50.92  and  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
12,2001. 


Description  of  amendment  request: 
The  proposed  amendment  will  revise 
Technical  Specifications  surveillance 
requirement  4.4.6.2. 2.e,which  refers  to 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  Section  XI,  paragraph  IWV- 
3427(b)  as  a  requirement  for 
demonstrating  that  each  Reactor  Coolant 
System  Pressure  Isolation  Valve 
specified  in  TS  Table  3.4-1  is  operable. 
Part  10  of  the  ASME  Operations  and 
Maintenance  (CM)  Standards,  OMa- 
1988,  is  currently  the  applicable  code 
for  these  valves  and  does  not  have  these 
requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91 .  this  analysis 
provides  a  determination  that  the  proposed 
change  to  the  Technical  Specifications 
described  previously  does  not  involve  any 
significant  hazards  consideration  as  defined 
in  10  CFR  50.92. 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  Technical  Specification  change  only 
affects  trending  of  valve  leakage  rate  test 
results  to  anticipate  the  expected  leakage  rate 
performance  of  Reactor  Coolant  System 
pressure  isolation  valves.  Redundant 
pressure  isolation  valves  are  included  in  the 
plant  to  ensure  continued  protection  of  lower 
pressure  systems  from  exposure  to  the  higher 
pressure  of  the  Reactor  Coolant  System  in  the 
event  that  excessive  leakage  develops  in  an 
isolation  valve.  In  addition,  leakage  rate  tests 
of  Reactor  Coolant  System  pressure  isolation 
valves  will  continue  to  be  performed  with  no 
change  in  the  accepted  amount  of  leakage  or 
frequency.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  limiting  event  associated  with  these 
valves  is  a  Loss  of  Coolant  Accident.  This  has 
already  been  reviewed  as  part  of  the  South 
Texas  Project  Updated  Final  Safety  Analysis 
Report.  Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  proposed  change  only  removes  a 
requirement  for  trending  of  pressure  isolation 
valve  leakage  rates.  The  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

There  is  no  change  in  the  design  of  the 
plant  associated  with  this  proposed  license 
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amendment.  The  only  impact  of  this  change 
is  in  the  prediction  of  when  a  particular 
pressure  isolation  valve  may  have  a  leakage 
rate  higher  than  what  is  allowed.  Adverse 
test  results  will  be  addressed  under  the 
corrective  action  program  and  by  application 
of  the  Maintenance  Rule.  Engineering 
analysis  of  test  results  can  take  into  account 
special  circumstances  associated  with  a  test 
that  would  affect  the  conclusions. 

Leakage  rate  test  measurements  of  South 
Texas  Project  Reactor  Coolant  System 
isolation  valves  will  continue  to  be  taken 
pursuant  to  the  surveillance  requirements  of 
Technical  Specification  4.4.6.2.2,  which  is 
consistent  with  the  requirements  of  code 
OMa-1988,  paragraph  4.2.2.3.e  for  analysis  of 
leakage  rates.  Code  OMa-1988,  paragraph  6.3, 
requires  records  of  tests,  including  analysis 
of  deviations  in  test  values.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  detennine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street.  NW.. 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-^98  and  50-^99,  South 
Texas  Project.  Units  1  and  2.  Matagorda 
County,  Texas 

Date  of  amendment  request:  February 
28,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
the  Technical  Specifications  (TS)  to 
eliminate  periodic  response  time  testing 
requirements  on  selected  sensors  and 
selected  protection  channels,  and  will 
modify  TS  Section  1.0  Definitions  for 
"ENGINEERED  SAFETY  FEATURE 
(ESF)  RESPONSE  TIME"  and 
"REACTOR  TRIP  SYSTEM  (RTS) 
RESPONSE  TIME"  to  provide  for 
verification  of  response  time  for  selected 
components.  Surveillances  4.3.1.2  and 
4.3.2.2  will  be  modified  consistent  with 
the  new  definitions.  The  associated 
Bases  will  be  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  it  has  been 
determined  that  this  request  involves  no 
significant  hazards  consideration.  The 
determination  of  no  significant  hazards  was 
made  by  applying  the  Nuclear  Regulatory 
Commission  established  standards  contained 
in  10  CFR  50.92.  These  standards  assure  that 


any  changes  to  the  operation  of  South  Texas 
Project  in  accordance  with  this  request 
consider  the  following: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 

This  change  to  the  Technical 
Specifications  does  not  result  in  a  condition 
where  the  design,  material,  and  construction 
standards  that  were  applicable  prior  to  the 
change  are  altered.  The  same  RTS  [Reactor 
Trip  System)  and  ESF  AS  [Engineered  Safety 
Features  Actuation  System)  instrumentation 
is  being  used;  the  time  response  allocations/ 
modeling  assumptions  in  the  Chapter  15 
analyses  are  still  the  same;  only  the  method 
of  verifying  time  response  is  changed.  The 
proposed  change  will  not  modify  any  system 
interface  and  could  not  increase  the 
likelihood  of  an  accident  since  these  events 
are  independent  of  this  change.  The 
proposed  activity  will  not  change,  degrade  or 
prevent  actions  or  alter  any  assumptions 
previously  made  in  evaluating  the 
radiological  consequences  of  an  accident 
described  in  the  SAR  [Safety  Analysis 
Report).  Therefore,  the  proposed  amendment 
does  not  result  in  any  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Response:  No. 

This  change  does  not  alter  the  performance 
of  the  pressure  and  differential  pressure 
transmitters  and  switches.  Process  Protection 
racks.  Nuclear  Instrumentation,  and  Logic 
Systems  used  in  the  plant  protection  systems. 
All  sensors.  Process  Protection  racks.  Nuclear 
Instrumentation,  and  Logic  Systems  will  still 
have  response  time  verified  by  test  before 
placing  the  equipment  into  operational 
service  and  after  any  maintenance  that  could 
affect  the  response  time.  Changing  the 
method  of  periodically  verifying  instrument 
response  times  for  certain  equipment 
(assuring  equipment  operability)  from  time 
response  testing  to  calibration  and  channel 
checks  will  not  create  any  new  accident 
initiators  or  scenarios.  Periodic  surveillance 
of  these  instruments  will  detect  significant 
degradation  in  the  equipment  response  time 
characteristics.  Implementation  of  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Response:  No. 

This  change  does  not  affect  the  total  system 
response  time  assumed  in  the  safety  analysis. 
The  periodic  system  response  time 
verification  method  for  selected  pressure  and 
differential  pressure  sensors  and  for  Process 
Protection  racks,  Nuclear  Instrumentation, 
and  Logic  Systems  is  modified  to  allow  use 
of  actual  test  data  or  engineering  data.  The 
method  of  verification  still  provides 
assurance  that  the  total  system  response  time 
is  within  that  assumed  in  the  safety  analysis. 
Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  reduction  in  margin  of  safety. 


Conclusion:  Based  oni  the  preceding 
analysis,  it  is  concluded  that  elimination  of 
periodic  equipment  response  time  testing  is 
acceptable  and  the  proposed  license 
amendment  does  not  involve  a  Significant 
Hazards  Consideration  as  defined  in  10  CFR 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
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Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  fit)m  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.htmI. 
If  you  do  not  have  access  to  ADAMS  or 
if  there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdiQnrc.gov. 

AmerGen  Energy  Company,  LLC, 
Docket  No.  5&-461.  Clinton  Power 
SUtion.  Unit  1.  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
March  1,2001. 

Brief  description  of  amendment:  The 
amendment  increases  the  reactor  core 
isolation  cooling  system  surveillance 
test  upper  pressure  limit. 

Date  of  issuance:  May  31,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  139. 

Facility  Operating  License  No.  NPF-62: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  4,  2001  (66  FR  17964). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  31,  2001. 

No  significant  hazards  consideration 
Comments  received:  No. 

AmerGen  Energy  Company,  LLC, 
Docket  No.  50-461,  Clinton  Power 
Station,  Unit  1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
October  6,  2000  (U-603329). 

Brief  description  of  amendment:  The 
amendment  relocates  Technical 
Specification  Figiue  3.6.4.1-1, 
"Secondary  Containment  Drawdown 
Time  for  1500  cfm  Boundary  Leakage" 
to  plant  procediu^s. 

Date  of  issuance:  ]wae  1,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  140. 

Facility  Operating  License  No.  NPF-62: 
The  amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  29,  2000  (65  FR 
71132). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Jime  1,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 


Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station.  Unit  No.  2,  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
December  21,  2000. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  3.7.11  to  allow  plant 
operation  to  continue  if  the  temperature 
of  the  Ultimate  Heat  Sink  (UHS)  exceeds 
the  TS  limit  of  75  "F  provided  the  water 
temperature,  averaged  over  the  previous 
24-hour  period,  is  at  or  below  75  °F. 
This  operational  flexibility  only  applies 
if  the  UHS  temperature  is  between  75  °F 
and  77  °F.  The  action  time  reqiurements 
if  the  UHS  temperature  exceeds  77  "F, 
or  if  the  24-hour  averaged  value  exceeds 
75  "F  still  apply.  An  associated  footnote 
that  is  no  longer  applicable  was  deleted, 
and  the  associated  TS  Bases  were 
modified  to  reflect  these  changes. 

Date  of  issuance:  May  31,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  257. 

Facility  Operating  License  No.  DPR-65: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  18,  2001  (66  FR  20007). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  31,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One.  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
February  6,  2001,  as  supplemented  by 
letter  dated  May  1,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  associated  with  the 
reactor  coolant  system  leakage  detection 
systems,  to  make  them  consistent  with 
the  requirements  in  NUREG-1432, 
"Standard  Technical  Specifications, 
Combustion  Engineering  Plants." 

Date  of  issuance:  May  29,  2001. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  231. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  7,  2001  (66  FR  13803). 

The  May  1,  2001,  supplemental  letter 
provided  clarifying  information  that  was 
within  the  scope  of  the  original  Federal 
Register  notice  and  did  not  change  the 


staff's  initial  no  significant  hazards  - 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations.  Inc..  System 
Energy  Resources.  Inc..  South 
Mississippi  Electric  Power  Association, 
and  Entergy  Mississippi,  Inc.,  Docket 
No.  50-416,  Grand  Gulf  Nuclear 
Station.  Unit  1.  Claiborne  County. 
Mississippi 

Date  of  application  for  amendment: 
January  24,  2000. 

Brief  description  of  amendment: 
Entergy  Operations.  Inc.  requests 
revisions  to  the  Grand  Gidf  Nuclear 
Station  Technical  Specifications  which 
specify  the  minimum  useable  fuel  oil 
inventories  to  be  maintained  in  the 
Division  1.2,  and  3  Diesel  Generator 
Fuel  Oil  Storage  Tanks. 

Date  of  issuance:  May  24,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  No:  147. 

Facility  Operating  License  No.  NPF-29: 
The  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal   . 
Register:  March  22,  2000  (65  FR 
15381). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  24,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2. 
Ogle  County.  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station.  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
November  7,  2000  as  supplemented  by 
letter  dated  March  23,  2001. 

Brief  description  of  amendments:  The 
amendments  would  revise  the  technical 
specifications  (TS)  to  extend  the  TS 
surveillance  test  interval  (STI)  fi-om  a 
92-day  STI  to  an  18-month  STI,  for  the 
solid  state  protection  system  (SSPS) 
slave  relay  types  that  meet  the 
acceptance  criteria  for  the  reliability 
assessments  performed  in  accordance 
with  the  methodology  described  in  the  ' 
NRC  approved  Westinghouse  Electric 
Corporation  Topical  Reports. 

Date  of  issuance:  May  31,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  121, 121, 115,  and 
115. 
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Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  FedenU 
Regiater:  February  21.  2001  (66  FR 
11053). 

The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  31,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
October  25.  2000. 

Brief  description  of  amendments: 
Revised  the  Action  Statements 
associated  with  Technical  Specification 
(TS)  Table  3.3.7.5-l."Accident 
Monitoring  Instrumentation," 
concerning  the  Drywell  Hydrogen/ 
Oxygen  {H2/O2)  Concentration 
Analyzers,  and  the  associated  TS  Bases. 

[)ate  of  issuance:  As  of  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Effective  date:  May  24.  2001. 

Amendment  Nos.:  151  and  115. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  27,  2000  (65  FR 
81929). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  24,  2Q01. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  1, 
Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
August  7,  2000.  as  supplemented 
February  6.  2001. 

Brief  description  of  amendment:  This 
amendment  will  change  Technical 
Specification  (TS)  Section  Bases  3/4.3.1 
and  3/4.3.2  to  clarify  the  actions  that 
must  be  performed  when  Steam  and 
Feedwater  Rupture  Control  System 
(SFRCS)  components  and  SFRCS- 
actuated  components  are  inoperable. 
Specifically,  the  changes  will  provide 
guidance  on  which  TS  actions  are 
applicable  for  SFRCS-actuated 
components.  The  changes  will  also  add 


a  new  TS  3/4.7.1.8  which  would 
provide  appropriate  requirements  for 
the  Main  Feedwater  Control  Valves  and 
the  Startup  Feedwater  Control  Valves. 
Additionally,  the  changes  add  TS  3/ 
4.7.1.9  which  will  provide  requirements 
for  the  Turbine  Stop  Valves.  The 
changes  are  consistent  with  the  intent  of 
NUREG-1430,  "Standard  Technical 
Specifications — Babcock  and  Wilcox 
Plants."  Revision  1.  April  1995. 

Date  of  issuance:  May  29,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days. 

Amendment  No.:  246. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiater:  November  1,  2000  (65  FR 
65342). 

The  supplemental  information 
contained  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination 
and  did  not  expand  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  29,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
April  6.  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  Kewaunee 
Nuclear  Power  Plant  (KNPP)  Technical 
Specifications  (TSs)  Section  6.2. 
"Organization,"  and  Section  6.13,  "High 
Radiation  Area"  to  reflect  the  title 
change  from  Shift  Supervisor  to  Shift 
Manager. 

Date  of  issuance:  Jime  1,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  154. 

Facility  Operating  License  No.  DPR-43: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiater.  May  2,  2001  (66  FR  22031). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  1.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Units 
1  and  2,  Gooilhue  County,  Minnesota 

Date  of  application  for  amendments: 
October  30.  2000. 


Brief  description  of  amendments:  The 
amendments  approve  the  insertion  of 
breakaway  ceramic  pins  into  the  latches 
of  eight  double-leaf  doors  in  the 
auxiliary  building  special  ventilation 
zone  in  order  to  restrain  the  doors  and 
reduce  the  frequency  of  open-door 
position  alarms.  The  ceramic  latch  pins 
are  designed  to  break  at  forces  well 
below  the  differential  pressure  that 
would  be  generated  in  the  auxiliary 
building  as  a  result  of  a  postulated  high- 
energy  line  break  (HELB),  and  thereby 
allow  the  doors  to  swing  open  and 
create  a  relief  path  from  the  auxiliary 
building.  Therefore,  the  modification 
provides  the  restraints  needed  to  reduce 
the  fi«quency  of  open-door  position 
alarms;  but  without  impeding  the  doors' 
steam  relief  function  that  was  assumed 
in  the  design-basis  HELB  analysis. 

Date  of  issuance:  May  30,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  157  and  148. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revise  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001  (66  FR 
15928). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  30.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
February  16.  2001  (ULNRC-04390). 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  5.2.1.C  to  replace  the  title 
"Vice  President  and  Chief  Nuclear 
Officer"  with  "Senior  Vice  President 
and  Chief  Nuclear  Officer." 

Date  of  issuance:  May  30.  2001. 

Effective  date:  May  30.  2001.  to  be 
implemented  within  60  days  from  the 
date  of  issuance. 

Amendment  No.:  145. 

Facility  Operating  License  No.  NPF- 
30:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  4,  2001  (66  FR  17971) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  30.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 
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Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
December  12,  2000,  as  supplemented  by 
letters  dated  January  8,  and  February  22, 
2001. 

Brief  Description  of  amendments:  The 
amendments  revise  Technical 
Specification  Section  3.17  and 
associated  Bases.  The  proposed  changes 
will  accommodate  a  vacuum-assisted 
fill  technique  for  backfilling  isolated 
reactor  coolant  system  (RCS)  loops  from 
the  active  volume  of  the  RCS. 

Date  of  issuance:  May  22,  2001. 

Effective  date:  As  of  me  date  of 
issuance  and  shall  be  implemented 
within  30  days  of  issuance. 

Amendment  Nos.:  226  and  226. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  21,  2001  (66  FR  15932). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  May  22.  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  June  2001. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  A.  Zwolinski, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
(PR  Doc.  01-14755  Filed  6-11-01;  8:45  am) 

BILUNQ  CODE  7S90-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

Procedures  for  Providing  Security 
Support  for  NRC  Public  Meetings/ 
Hearings 

The  Nuclear  Regulatory  Commission 
(NRC)  is  revising  its  procedures  for 
providing  security  support  for  all  public 
NRC  forums.  This  revision  will  provide 
a  single  set  of  procedures  that  will 
ensure  consistency  and  uniformity  in 
providing  security  support  for  these 
meetings.  These  procedures  will  be  used 
by  NRC  headquarters  and  regional  staff 
and  are  applicable  to  public  hearings/ 
meetings  held  at  NRC  headquarters 
buildings,  other  NRC  space  in  the 
Washington,  D.C.  area,  and/or  regional 
locations  to  include  space  leased  for  the 
occasion.  This  Federal  Register  notice 
supersedes  the  previous  Federal 
Register  notice,  entitled  "Security 
Support  for  NRC  Meetings/Hearings," 
that  was  published  on  November  1 , 
1991  (56  FR  19451). 


In  order  to  balance  the  orderly 
conduct  of  govenunent  business  with 
the  right  of  free  speech,  the  following 
procedures  regarding  attendance  at  NRC 
public  meetings  and  hearings  have  been 
established: 

Visitors  (other  than  properly  identified 
Congressional,  press,  and  government 
personnel)  may  be  subject  to  personnel 
screening,  such  as  passing  through  metal 
detectors  and  inspecting  visitors'  briefcases, 
packages,  etc. 

Signs,  banners,  posters  and  displays  will 
be  prohibited  from  all  NRC  adjudicatory 
proceedings  (Commission  and  Atomic  Safety 
and  Licensing  Board  Panel  hearings)  because 
they  are  disruptive  to  the  conduct  of  the 
adjudicatory  process.  Signs,  banners,  posters 
and  displays  not  larger  than  18"xl8'  will  be 
permitted  at  all  other  NRC  proceedings,  but  ' 
cannot  be  waved,  held  over  one's  head  or 
generally  moved  about  while  in  the  meeting 
room.  Signs,  banners,  posters  and  displays 
larger  than  IB'xlB"  will  not  be  permitted  in 
the  meeting  room  because  they  are  disruptive 
both  to  the  participants  and  the  audience. 
Additionally,  signs,  banners,  posters  and 
displays  affixed  to  any  sticks,  poles  or  other 
similar  devices  will  not  be  permitted  in  the 
meeting  room. 

The  presiding  official  will  note,  on  the 
record,  any  disruptive  behavior  and  warn  the 
person  to  cease  the  behavior.  If  the  person 
does  not  cease  the  behavior,  the  presiding 
official  may  call  a  brief  recess  to  restore  order 
and/or  ask  one  of  the  security  personnel  on 
hand  to  remove  the  person. 

For  Further  Information  Contact: 
Calvin  O.  Byrd,  Chief.  Physical  Security 
Branch.  Division  of  Facilities  and 
Security.  Office  of  Administration,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone: 
301-415-7402. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  June  2001. 
For  the  Nuclear  Regulatory  Commission. 

Thomas  O.  Martin, 

Director,  Division  of  Facilities  and  Security, 

Office  of  Administration. 

[FR  Doc.  01-14752  Filed  6-11-01;  8:45  am) 

BHXING  CODE  7S90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Reciearance  of 
a  Revised  Information  Collection:  SF 
2802  and  SF  2802B 

agency:  Office  of  Personnel 

Management. 

action:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22. 1995).  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
reciearance  of  a  revised  information 
collection.  SF  2802.  Application  for 
Refimd  of  Retirement  Deductions  (Civil 
Service  Retirement  System),  is  used  to 
support  the  payment  of  monies  from  the 
Retirement  Fimd.  It  identifies  the 
applicant  for  refimd  of  retirement 
contributions.  SF  2802B,  Current/ 
Former  Spouse's  Notification  of 
Application  for  Refimd  of  Retirement 
Deductions,  is  used  to  comply  with  the 
legal  requirement  that  any  spouse  or 
former  spouse  of  the  applicant  has  been 
notified  that  the  former  employee  is 
applying  for  a  refund. 

Approximately  32,100  SF  2802  forms 
are  completed  aimually-  We  estimate  it 
takes  approximately  45  minutes  to 
complete  the  form.  The  annual  burden 
is  24,075  hours.  Approximately  28,890 
SF  2802B  forms  are  processed  aimually. 
We  estimate  it  takes  approximately  15 
minutes  to  complete  this  form.  The 
annual  burden  is  7,223  hours.  The  total 
annual  burden  is  31,298  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  or  email  to  mbtoomeydopm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  July  12, 
2001. 

ADDRESSES:  Send  or  deliver  comments 
to—  - 

Ronald  W.  Melton.  Chief,  Operations 
Support  Division,  Retirement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management.  1900  E  Street. 
NW.  Room  3349A.  Washington.  DC 
20415-3540,  and 

Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  hiformation  &  Regulatory 
Afi^airs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW..  Room  10235. 
Washington.  DC  20503. 

For  Information  Regarding 
Administrative  Coordination —  Contact: 
Donna  G.  Lease,  Team  Leader.  Budget 
and  Administrative  Services  Division. 
Forms  Analysis  and  Design,  (202)  606- 
0623. 

U.S.  Office  of  Personnel  Management. 
Steven  R.  Cohen, 
Acting  Director. 
[FR  Doc.  01-14711  Filed  6-11-01:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Docket  No.  IC-24997;  File  No.  812-12326] 
Met  Investors  Series  Trust,  etal. 

June  5,  2001. 

AGENCY:  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
order  under  Section  6(c)  of  the 
Investment  Company  Act  of  1940 
("1940  Act"  or  "Act")  for  exemptions 
from  the  provisions  of  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  Act  and 
Rules  6e-2(b)(15)  and  6e-3(T)(b)(15) 
thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  permit  shares  of  any 
ciurent  or  future  series  of  Met  Investors 
Series  Trust  (the  "Trust")  and  shares  of 
any  other  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  Met  investors  Advisory 
Corp.  ("Met  Advisory"  or  the 
"Manager")  or  any  of  its  affiliates  may 
in  the  future  serve  as  investment 
adviser,  administrator,  manager, 
principal  underwriter  or  sponsor  (the 
Trust  and  such  other  investment 
companies  collectively,  the  "Funds")  to 
be  sold  to  and  held  by:  (a)  variable 
annuity  and  variable  life  insurance 
separate  accounts  ("Participating 
Separate  Accounts")  of  both  affiliated 
qualified  pension  and  retirement  plans 
outside  the  separate  account  context 
("Plans");  and  (c)  the  investment 
adviser  of  any  Fund  or  any  of  the 
investment  adviser's  affiliates. 

Applicants:  The  Trust  and  Met 
Advisory. 

Filing  Date:  The  Application  was  filed 
on  November  21,  2000,  and  amended  on 
March  5,  2001  and  June  4.  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
2,  2001,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nat\u«  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicants,  c/o  Elizabeth  M. 


Forget,  President,  Met  Investors  Series 
Trust,  610  Nevtrport  Center  Drive,  Suite 
1400,  Newport  Beach,  California  92660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Picidiolz,  Senior  Counsel,  or 
Keith  E.  Carpenter,  Branch  Chief, 
Division  of  Investment  Management, 
Office  of  Insurance  Products,  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  NW.,  Washington.  DC  20549- 
0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust  was  organized  on  July  27, 
2000  as  a  Delaware  business  trust  and  ' 
is  registered  with  the  SEC  as  an  open- 
end  investment  company.  The  Trust 
consists  of  multiple  separately  managed 
investment  portfoUos  ("Portfolios")  and 
may  in  the  future  issue  shares  of 
additional  Portfolios. 

2.  Met  Advisory  serves  as  Manager  of 
the  Trust.  Met  Advisory  is  a  subsidiary 
of  Met  Life  Investors  Group,  Inc. 
(formerly  known  as  Security  First 
Group,  Inc.)  which  in  turn  is  an  indirect 
wholly-owned  subsidiary  of 
Metropolitan  Life  Insurance  Company. 
The  Mcmager  is  responsible  for 
providing  investment  management  and 
certain  administrative  services  to  the 
Trust  and  in  the  exercise  of  such 
responsibility  selects  other  affiliated 
and  unaffiliated  registered  investment 
advisers  ("Advisers")  for  each  of  the 
Portfolios  and  monitors  the  Advisers' 
investment  programs  and  results, 
reviews  brokerage  matters,  oversees 
compliance  matters  and  supervises  the 
provision  of  services  by  third  parties  as 
the  Trust's  custodian  and  administrator. 
The  Manager  will  enter  into  investment 
advisory  agreements  with  the  Advisers 
that  will  be  primarily  responsible  for  the 
day-to-day  investment  programs  of  each 
Portfolio.  Met  Advisory  is  registered 
under  the  Investment  Advisers  Act  of 
1940. 

3.  The  Funds  (including  the  Trust) 
propose  to  offer  shares  of  one  or  more 
of  thefr  series  to  insurance  company 
separate  accounts  that  fund  variable 
annuity  and  variable  life  insurance  to 
insurance  company  separate  accounts 
that  fund  variable  aimuity  and  variable 
life  insiurance  contracts  (the 
"Contracts")  established  by 
Participating  Insurance  Companies 
including  Security  First  Life  Insurance 
Company  (which  is  in  the  process  of 
changing  its  name  to  MetLife  Investors 
USA  Insiuance  Company)  and  certain  of 
its  affiliates.  These  separate  accounts 


may  be  registered  as  investment 
companies  under  the  Act  or  exempt 
from  registration  under  the  Act.  Each 
Participating  Insurance  Company  will 
enter  into  a  fund  participation 
agreement  with  the  Funds  in  which  the 
Participating  Separate  Account  invests. 

4.  The  Funds  also  will  offer  shares  of 
each  series  directly  to  Plans  outside  of 
the  separate  account  context.  The  Plans 
may  choose  bom  one  of  several  series  of 
any  of  the  Funds  as  the  sole  investment 
imder  the  Plan  or  as  one  of  several 
investments.  Plan  participants  may  or 
may  not  be  given  the  right  to  select 
among  Funds,  depending  on  the  Plans. 
Plan  participants  include  not  only  those 
participants  of  qualified  pension  or 
retirement  plans  as  set  forth  in  Treasiu^ 
Regulation  §  1.817-5(0(3)(iii)  and 
Revenue  Ruling  94-62,  but  also  include 
the  holders  of  aimuity  contracts 
described  in  Section  403(b)  of  the  Code, 
including  Section  403(b)(7);  holders  of 
individual  retirement  accounts 
described  in  Section  408(b)  of  the  Code; 
and  holders  of  any  other  trust,  account, 
contract  or  annuity  that  is  determined  to 
be  within  the  scope  of  Treasury 
RegiUation  §  1.817-5(f)(3)(iii). 

5.  In  addition,  shares  of  a  Fund  may 
be  offered  to  the  Manager,  an  Adviser, 
or  any  of  their  affiliates  for  purposes  of 
providing  necessary  capital  required  by 
Section  14(a)  of  the  1940  Act  or  for 
other  investment  purposes  in 
compliance  with  Treasury  Regulation 
1.817-5(f)(3)(ii).  The  return  on  shares  of 
a  Fund  purchased  by  the  Manager,  an 
Advisor,  or  their  affiliates  will  be 
computed  in  the  same  manner  as  for 
shares  held  by  a  separate  account.  Any 
shares  of  a  Fund  purchased  by  such 
persons  will  be  automatically  redeemed 
if  and  when  their  investment  advisory 
agreement  with  a  Fund  terminates,  to 
the  extent  required  to  comply  with 
applicable  Treasiuy  Regulations. 

Applicants'  Legal  Analysis 

1 .  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insiutmce  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
("UTT"),  Rule  6e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  Act.  The 
relief  provided  by  Rule  6e-2  is  available 
to  a  separate  account's  investment 
adviser,  principal  imderwriter,  and 
sponsor  or  depositor.  The  exemptions 
granted  by  Rule  6e-2(b)(15)  are 
available  only  where  the  management 
investment  company  underlying  the 
Urr  offers  its  shares  "exclusively  to 
variable  life  insurance  separate  accounts 
of  the  life  insiner,  or  of  any  affiliated 
life  insurance  company."  The  use  of  a 
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common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  a  single  insurance  company  (or  of  two 
or  more  affiliated  insinance  companies) 
is  referred  to  as  "mixed  funding."  The 
use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  variable  annuity 
and  variable  life  insurance  separate 
accounts  of  unaffiliated  insurance 
companies  is  referred  to  as  "shared 
funding."  "Mixed  and  shared  funding" 
denotes  the  use  of  a  common 
management  investment  company  to 
fund  the  variable  annuity  and  variable 
life  insurance  separate  accounts  of 
affiliated  and  unaffiliated  insurance 
companies.  The  relief  granted  by  Rule 
6e-2(b)(15)  is  not  available  with  respect 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  underlying  fund  that  offers 
its  shares  to  a  variable  annuity  separate 
accoimt  of  the  same  company  or  of  any 
other  affiliated  or  unaffiliated  life 
insurance  company.  Therefore.  Rule  6e- 
2(b)(15)  precludes  mixed  funding  as 
well  as  shared  funding. 

2.  Applicants  state  mat  because  the 
relief  under  Rule  6e-2(b)(15)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accoimts  of 
insurance  companies,  additional 
exemptive  relief  is  necessary  if  shares  of 
the  Funds  also  are  to  be  sold  to  Plans, 
the  Manager,  an  Adviser  or  any  of  thefr 
affiliates. 

3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through' a  separate 
account  registered  under  the  1940  Act 
as  a  urr.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  Act.  The 
exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively  to 
separate  accoimts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance  company, 
offering  either  scheduled  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insinance  company." 
Thus,  Rule  6e-3(T)  permits  mixed 
funding,  but  does  not  permit  shared 
funding. 

4.  Applicants  state  that  because  the 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  relief  is  necessary  if  shares  of 
the  Funds  also  are  to  be  sold  to  F^ans, 


the  Manager,  an  Adviser  or  any  of  thefr 
affiliates.  Applicants  assert  that  the 
relief  granted  by  paragraph  (b)(15)  of 
Rules  6e-2  and  6e-3(T)  should  not  be 
affected  by  the  proposed  sale  of  Fimd 
shares  to  Plans,  the  Manager,  an  Adviser 
or  any  of  thefr  affiliates.  Applicants 
therefore  request  relief  in  order  to  have 
the  Participating  Insurance  Companies 
enjoy  the  benefits  of  the  relief  granted 
in  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 
Applicants  assert  that  if  the  Funds  were 
to  sell  shares  only  to  Plans,  the 
Manager,  an  Adviser  or  their  affiliates 
and/or  separate  accounts  funding 
variable  annuity  contracts,  no 
exemptive  relief  would  be  necessary. 
None  of  the  relief  provided  for  in  Rule 
6e-2(b)(15)  and  6e-3(T)(b)(15)  relates  to 
Plans,  the  Manager,  an  Adviser  or  thefr 
affiliates,  or  to  a  registered  investment 
company's  ability  to  sell  its  shares  to 
such  purchasers.  It  is  only  because  some 
of  the  separate  accounts  that  may  invest 
in  the  Funds  may  themselves  be 
investment  companies  that  rely  upon 
Rules  6e-2  and  6e-3(T)  and  that  desire 
to  have  the  relief  continue  in  place,  that 
the  Applicants  are  applying  for  the 
requested  relief.  If  and  when  an 
irreconcilable  material  conflict  between 
the  separate  accounts  arises  in  this 
context,  the  Participating  Insiuance 
Companies  must  take  whatever  steps 
necessary  to  remedy  or  eliminate  the 
conflict,  including  eliminating  the 
Fimds  as  an  eligible  investment. 
Applicants  have  concluded  that  the 
inclusion  of  Plans  as  eligible 
shareholders  should  not  increase  the 
risk  of  irreconcilable  material  conflicts 
among  shareholders.  However, 
Applicants  further  assert  that  even  if  an 
irreconcilable  material  conflict 
involving  Plans  arose,  the  Plans,  imlike 
the  separate  accounts,  can  redeem  their 
shares  and  make  alternative 
investments.  Because  shares  of  the 
Fimds  will  be  sold  without  either  a 
front-end  or  a  contingent  deferred  sales 
load,  such  redemption  is  at  the  net  asset 
value  of  these  shares.  Further,  the 
Manager,  an  Adviser  or  their  affiliates 
that  purchases  Fund  shares  will  agree  to 
vote  its  shares  of  the  Fund  in  the  same 
proportion  as  all  Contract  owners 
having  voting  rights  with  respect  to  that 
Fund  or  in  such  other  manner  as  may 
be  required  by  the  SEC  or  its  staff. 
Applicants  thus  argue  that  allowing 
investment  by  Plans,  the  Manager,  an 
Adviser  and  their  affiliates  in  the  Funds 
should  not  increase  the  opportunity  for 
conflicts  of  interest. 

5.  Applicants  state  that  current  tax 
law  permits  the  Funds  to  sell  their 
shares  to  Plans,  the  Manager,  an  Adviser 
or  any  of  thefr  affiliates.  Applicants 


state  that  Section  817(h)  of  the  Internal 
Revenue  Code  of  1986,  as  amended  (the 
"Code"),  imposes  certain  diversification 
requirements  on  the  underlying  assets  of 
the  Contracts  held  in  the  Fimds.  The 
Code  provides  that  such  Contracts  shall 
not  be  treated  as  an  annuity  contract  or 
life  insurance  contract  for  any  {leriod  in 
which  the  underlying  assets  are  not,  in 
accordance  with  regulations  prescribed 
by  the  Treasury  Department,  adequately 
diversified.  On  March  2, 1989,  the 
Treasury  Department  issued  regulations 
that  established  diversification 
requirements  for  the  investment 
portfolios  underlying  variable  contracts 
(Treas.  Reg.  §  1.817-5  (1989)).  The 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  do, 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  a  qualified  pension  or 
retfrement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  to  also  be 
held  by  the  separate  accounts  of 
insurance  compjanies  in  connection 
with  thefr  variable  contracts  [Treas.  Reg. 
§1.817-5(f)(3)(iii)l. 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  Act  preceded  the  issuance  of 
these  Treasury  regulations.  Applicants 
assert  that,  given  the  then  current  tax 
law,  the  sale  of  shares  of  the  same 
investment  company  to  separate 
accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 

7.  Applicants  therefore  request  relief 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  Act,  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereimder,  to  the  extent 
necessary  to  permit  shares  of  the  Funds 
to  be  offered  and  sold  in  connection 
with  both  mixed  and  shared  funding. 

__and  to  be  sold  directly  to  Plans,  the 
Manager,  an  Adviser  or  any  of  thefr 
affiliates.  ReUef  is  requested  for  a  class 
or  classes  of  persons  and  transactions 
consisting  of  Participating  Insurance 
Companies  and  thefr  scheduled 
premium  variable  life  insurance 
separate  accounts  and  flexible  premium 
variable  life  insurance  separate  accounts 
(and,  to  the  extent  necessary,  any 
investment  adviser,  principal 
underwriter  and  depositor  of  such 
separate  accounts)  investing  in  any  of 
the  Fimds. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  to  or  principal  underwriter  for 
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any  registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)(1)  and  (2). 
Rules  6e-2{b)(15)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circiunstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  imderlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(u)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursiiant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

9.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e2-(b)(15)  and  6e-3(T)(b)(15).  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  that 
Section.  Applicants  state  that  those 
Rules  recognize  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  to  apply  the 
provisions  of  Section  9(a)  to  the  many 
individuals  employed  by  the 
Participating  hisiuance  Companies, 
most  of  whom  will  have  no  involvement 
in  matters  pertaining  to  investment 
companies  within  that  organization. 
Applicants  note  that  the  Participating 
Insiuance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  Applicants  state 
that  the  relief  requested  should  not  be 
affected  by  the  proposed  sale  of  shares 
of  the  Funds  to  the  Plans  because  the 
Plans  are  not  investment  companies  and 
are  not,  therefore,  subject  to  Section 
9(a).  Nor  is  there  a  regulatory  purpose 
in  extending  the  Section  9(a)  monitoring 
requirements  because  the  Fimds  may 
also  sell  their  shares  to  the  Manager,  an 
Adviser,  or  their  affiliates.  Rules  6e-2 
and  6e-3(T)  provides  relief  from  the 
eligibihty  restrictions  of  Section  9(a) 
only  for  officers,  directors  or  employees 
of  Participating  insurance  Companies  or 
their  affiliates.  The  eligibility 
restrictions  of  Section  9(a)  vrill  still 
apply  to  any  officers,  directors  or 


employees  of  the  Manager,  an  Adviser 
or  an  affiliate  who  participate  directly  in 
the  management  or  administration  of  a 
Fimd.  Furthermore,  there  is  no  reason 
why  the  monitoring  requirements 
should  extend  to  aU  officers,  directors 
and  employees  of  the  Participating 
Insurance  Companies  and  their  affiliates 
simply  because  the  Fimds  sell  certain 
shares  to  the  Manager,  an  Adviser  or 
their  affiliates.  This  monitoring  would 
not  benefit  Contract  owners  and  Plan 
participants  and  Would  only  increase 
costs,  thus  reducing  net  rates  of  return. 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iii)  under  the  Act  assume  the 
existence  of  a  pass-through  voting 
requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account. 
Applicants  represent  that  the 
Participating  Insurance  Companies  will 
provide  pass-through  voting  privileges 
to  all  Contract  owners  so  long  as  the 
SEC  intwprets  the  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(b)(15)(iii)  imder  the  Act  provide 
exemptions  from  the  pass-through 
voting  requirement  with  respect  to 
several  significant  matters,. assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the  Act 
and  the  rules  thereunder.  Rules  6e- 
2(b)(15)(iii)(A)  and  6e-3(T)(b)(15)(iiiMA) 
provide  that  the  insiuance  company 
may  disregard  the  voting  instructions  of 
its  Contract  owners  with  respect  to  the 
investments  of  an  underlying  fund,  or 
any  contract  between  a  fund  and  its 
investment  adviser,  when  required  to  do 
so  by  an  insiuance  regulatory  authority. 
Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insiuance  company  may  disregard 
voting  instructions  of  its  Contract 
owners  if  the  Contract  owners  initiate 
any  change  in  the  investment 
company's  investment  policies, 
principal  underwriter,  or  any 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(15)(ii)  and 
(b)(7)(u)(B)  and  (C)  of  each  Rule. 

12.  Applicants  state  that  the  Funds' 
sale  of  shares  to  Plans,  the  Manager,  an 
Adviser  and  their  affiliates  will  not  have 
any  impact  on  the  relief  requested  in 
this  regard.  Shares  of  the  Funds  sold  to 
Plans  will  be  held  by  the  trustees  of 
such  Plans  as  required  by  Section  403(a) 
of  ERISA.  Section  403(a)  also  provides 
that  the  trustees  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions:  (a) 
When  the  Plan  expressly  provides  that 
the  trustees  are  subject  to  the  direction 
of  a  named  fiduciary  who  is  not  a 


trustee,  in  which  caae  the  trustees  are 
subject  to  proper  directions  made  in 
accordance  with  the  terms  of  the  Plan 
and  not  contrary  to  ERISA;  and  (b)  when 
the  authority  to  manage,  acquire  or 
dispose  of  assets  of  the  Plan  is  delegated 
to  one  or  more  investment  managers 
pursuant  to  Section  402(c)(3)  or  ERISA. 
Unless  one  of  the  two  exceptions  stated 
in  Section  403(a)  applies.  Plan  trustees 
have  the  exclusive  authority  and 
responsibility  for  voting  proxies.  Where 
a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  shares  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
there  is  no  pass-through  voting  to  the 
participants  in  such  Plans.  Accordingly, 
Applicants  note  that,  imlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
irreconcilable  material  conflicts  with 
respect  to  voting  is  not  present  with 
Plans  because  the  Plans  are  not  entitled 
to  pass-through  voting  privileges. 
Applicants  further  assert  that 
investments  in  the  Funds  by  Plans  will' 
not  create  any  of  the  voting 
complications  occasioned  by  mixed  and 
shared  funding  because  Plan  investor 
voting  rights  cannot  be  frustrated  by 
veto  rights  of  insurers  or  state 
regulators. 

13.  Applicants  state  that  some  Plans 
may  provide  participants  with  the  right 
to  give  voting  instructions.  Applicants 
submit  that  there  is  no  reason  to  believe 
that  participants  in  Plans  generally,  or 
those  in  a  particular  Plan,  either  as  a 
single  group  or  in  combination  with 
other  Plans,  would  vote  in  a  maimer 
that  would  disadvantage  Contract 
owners.  Accordingly,  Applicants  assert 
that  the  purchase  of  Fimd  shares  by 
Plans  that  provide  voting  rights  to 
participants  does  not  present  any 
complications  not  otherwise  occasioned 
by  mixed  and  shared  funding.  Similarly, 
the  exercise  of  voting  rights  by  the 
Manager,  an  Adviser  and  their  affiliates 
does  not  present  the  type  of  issues 
respecting  the  disregard  of  voting  rights 
that  are  presented  by  variable  life 
separate  accounts. 

14.  Applicants  state  that  no  increased 
confficts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  Applicants  note  that 
where  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insiuance  regulatory  body  in  a  state  in 
which  one  Participating  Insiu-ance 
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Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  insurance  regulators  in 
one  or  more  other  states  in  which  other 
Participating  Insiu^nce  Companies  are 
domiciled.  Applicants  submit  that  this 
possibility  is  no  different  or  greater  than 
exists  where  a  single  insurer  and  its 
affiliates  offer  their  insurance  products 
in  several 

15.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15) 
discussed  below)  are  designed  to 
safeguard  against  any  adverse  effects 
that  these  differences  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insiuer  may  be  required  to  withdraw  its 
separate  accoimt's  investment  in  the 
relevant  Funds. 

16.  Applicants  argue  that  affiliation 
does  not  eliminate  the  potential,  if  any 
exists,  for  divergent  judgments  as  to 
when  a  Participating  Insurance 
Company  could  disregard  Contract 
owner  voting  instructions.  Potential 
disagreement  is  limited  by  the 
requirements  that  the  Participating 
Insurance  Company's  disregard  of 
voting  instructions  be  both  reasonable 
and  based  on  specified  good  faith 
determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insiu-ance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its  separate 
accoimt's  investment  in  that  Fund.  No 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  a  withdrawal. 

17.  Investments  by  the  Manager,  an 
Adviser  or  an  affiliate  will  similarly 
present  no  conflict.  The  Manager, 
Adviser  or  affiliate,  as  applicable,  will 
agree  to  vote  its  shares  of  the  Fund  in 
the  same  proportion  as  all  Contract 
owners  having  voting  rights  with 
respect  to  that  Fimd  or  in  such  other 
manner  as  may  be  required  by  the  SEC 
or  its  staff.  This  "echo"  voting 
requirement  is  similar  to  the 
requirements  imposed  by  the  SEC  on 
the  voting  of  shares  of  an  underlying 
fund  held  directly  by  a  Participating 
Insurance  Company  through  a  registered 
separate  account.  Should  the  SEC  no 
longer  interpret  the  Act  as  requiring 
pass-through  voting  privileges  for 
Contract  owners,  the  Manager,  Adviser 
or  affiliate  will  no  longer  be  required  to 
vote  their  shares  in  this  maimer. 


Because  the  Manager,  Adviser  or 
affiliate  will  "echo"  the  vote  of  Contract 
owners,  there  will  be  no  conflict  among 
them. 

18.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would,  or 
should,  be  materially  different  from 
what  those  policies  would,  or  should,  be 
if  such  investment  company  or  series 
thereof  funded  only  variable  annuity  or 
variable  life  insurance  contracts. 
Applicants  therefore  argue  that  there  is 
no  reason  to  believe  that  conflicts  of 
interest  would  result  itom  mixed 
funding.  Moreover,  Applicants 
represent  that  the  funds  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurer  or  type  of  Contract. 

19.  Section  817(h)  of^the  Code 
imposes  certain  diversification 
requirements  on  the  underlying  assets  of 
variable  annuity  and  variable  life 
insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  Treasury  Regulation 

§  1.817-5{f)(3)(iii),  which  established 
diversification  requirements  for  such 
portfolios,  specifically  permits 
"qualified  pension  or  retirement  plans" 
and  separate  accounts  to  share  the  same 
underlying  management  investment 
company.  Therefore,  Applicants  have 
concluded  that  neither  the  Code,  the 
Treasury  regulations,  nor  the  revenue 
rulings  thereunder  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  and  variable  life  insurance 
separate  accounts  all  invest  in  the  same 
management  investment  company. 

20.  Applicants  submit  that  while 
there  are  differences  in  the  manner  in 
which  distributions  are  taxed  for 
variable  annuity  contracts,  variable  life 
insurance  contracts  and  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  a  Participating  Separate 
Account  or  a  Plan  is  unable  to  net 
purchase  payments  to  make  the 
distributions,  the  Participating  Separate 
Account  or  the  Plan  will  redeem  shares 
of  the  Funds  at  their  respective  net  asset 
values.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan.  The  life  insurance 
company  will  make  distributions  in 
accordance  with  the  terms  of  the 
variable  contract. 

21.  Applicants  state  that  they  do  not 
see  any  greater  potential  for 
irreconcilable  material  conflicts  arising 
between  the  interests  of  participants 
under  the  Plans  and  owners  of  the 
Contracts  issued  by  the  Participating 
Separate  Accounts  of  Participating 
Insurance  Companies  from  possible 
future  changes  in  the  federal  tax  laws 
than  that  which  already  exists  between 


variable  annuity  contract  owners  and 
variable  life  insurance  contract  owners. 

22.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  owners 
and  to  Plans.  Applicants  represent  that 
a  Fund  will  inform  each  shareholder, 
including  each  separate  account  and 
Plan,  of  information  necessary  for  the 
shareholder  meeting,  including  their 
respective  share  ownership  in  the  Fund. 
A  Participating  Insurance  Company  will 
then  solicit  voting  instructions  in 
accordance  with  the  "pass-through" 
voting  requirements  of  Rules  6e-2  and 
6e-3(T). 

23.  Applicants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shares 
directly  to  Plans,  the  Manager,  an 
Adviser  and  their  affiliates  does  not 
create  a  "senior  security,"  as  such  term 
is  defined  under  Section  18(g)  of  the 
Act,  with  respect  to  any  Contract  owner 
as  opposed  to  a  participant  under  a  Plan 
or  the  Manager,  an  Adviser  or  their 
affiliates.  Regardless  of  the  rights  and 
benefits  of  participants  and  Contract 
owners  under  the  respective  Plans  and 
Contracts,  the  Plans,  the  Manager,  an 
Adviser  and  its  affiliates  and  the 
separate  accounts  have  rights  only  with 
respect  to  their  shares  of  Qie  funds. 
Such  shares  may  be  redeemed  only  at 
net  asset  value.  No  shareholder  of  any 
of  the  Funds  has  any  preference  over 
any  other  shareholder  with  respect  to 
distributions  of  assets  or  payment  of 
dividends. 

24.  Applicants  state  there  are  no 
conflicts  of  interest  between  Contract 
owners  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  to  prevent 
insurance  companies  indiscriminately 
redeeming  their  separate  accounts  out  of 
one  fund  and  investing  those  monies  in 
another  fund.  Generally,  to  accomplish 
such  redemptions  and  transfers, 
complex  and  time  consuming 
transactions  must  be  undertaken. 
Conversely,  trustees  of  Plans  or  the 
participants  in  participant-directed 
Plans  can  make  the  decision  quickly 
and  implement  redemption  of  shares 
from  a  Fund  and  reinvest  the  monies  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  a  suitable  investment. 
Based  on  the  foregoing,  Applicants 
represent  that  even  should  there  arise 
issues  where  the  interests  of  Contract 
owners  and  the  interests  of  Plans  and 
Plan  participants  conflict,  the  issues  can 
be  almost  immediately  resolved  in  that 
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trustees  of  the  Plans  can,  indpendently, 
redeem  shares  out  of  the  Funds. 

25.  Applicants  assert  that  permitting  a 
Fund  to  sell  its  shares  to  the  Manager  or 
Adviser  of  a  Fund,  or  a  series  thereof, 
or  to  an  affiliate  of  the  Manager  or 
Adviser,  in  compliance  with  Treas.  Reg. 
1.817-5  will  enhance  Fund  management 
without  raising  significant  concerns 
regarding  irreconcilable  material 
conflicts.  Section  14(a)  of  the  1940  Act 
generally  requires  that  an  investment 
company  have  a  net  worth  of  $100,000 
upon  making  a  public  offering  of  its 
shares.  Fund  also  will  require  more 
limited  amounts  of  initial  capital  in 
coimection  with  the  creation  of  new 
series  and  the  voting  of  initial  shares  of 
such  series  on  matters  requiring  the 
approval  of  shareholders.  In  addition, 
the  Funds  may  wish  to  purchase  a 
substantial  portfolio  of  seciuities  upon 
commencement  of  operations  and  will 
require  capital  to  do  so.  A  potential 
source  of  the  requisite  initial  or 
additional  capital  is  the  Manager, 
Adviser  or  an  affiliate.  These  parties 
may  have  an  interest  in  making  the 
requisite  capital  expenditiire.  and  in 
participating  with  the  Fund  in  its 
organization.  However,  provision  of 
seed  capital  or  the  purchase  of  shares  in 
connection  with  the  management  of  a 
Fund  by  its  Manager,  Adviser  or  any  of 
their  affiliates  may  be  deemed  to  violate 
the  exclusivity  requirement  of  Rule  6e- 
2(b)(15)  and/or  Rule  6e-3(T)(b)(15). 

26.  Applicants  anticipate  that  such 
investments  by  the  Manager,  an  Adviser 
or  their  affiliates  generally  will  be 
limited  in  scope  and  duration,  and  will 
be  made  only  in  connection  with  the 
operation  of  the  Funds.  Given  the 
conditions  of  Treas.  Reg.  1.817-5(f)(3) 
and  the  harmony  of  interest  between  a 
Fund,  on  the  one  hand,  and  its  Manager 
or  Adviser,  on  the  other.  Applicants 
assert  that  little  incentive  for 
overreaching  exists.  Furthermore,  such 
limited  investments  should  not 
implicate  the  concerns  discussed  above 
regarding  the  creation  of  irreconcilable 
material  conflicts.  Instead,  permitting 
investment  by  the  Manager,  an  Adviser 
or  their  affiliates  will  permit  the  orderly 
and  efficient  creation  and  operation  of 
Funds,  or  series  thereof,  and  reduce  the 
expense  and  uncertainty  of  using 
outside  parties  at  the  early  stages  of 
Fimd  operations. 

27.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  factors  include:  the  cost  of 
organizing  and  operating  an  investment 
funding  medium;  the  lack  of  expertise 
with  respect  to  investment  managers 
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(principally  with  respect  to  stock  and 
money  market  investments):  and  the 
lack  of  public  name  recognition  as 
investment  experts.  Specifically, 
Applicants  state  that  smaller  life 
insurance  companies  may  not  find  it 
economically  feasible,  or  within  their 
investment  or  administrative  expertise, 
to  enter  the  Contract  business  on  their 
own.  Applicants  argue  the  use  of  the 
Funds  as  common  investment  media  for 
the  Contracts  would  ease  these 
concerns.  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  Met  Advisory  and  the 
Advisers,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds. 
Applicants  state  that  making  the  Funds 
available  for  mixed  and  shared  funding 
may  encourage  more  insuirance 
companies  to  offer  variable  contracts 
such  as  the  Contracts,  which  may  then 
increase  competition  with  respect  to 
both  the  design  and  the  pricing  of 
variable  contracts.  Applicants  submit 
that  this  can  be  expected  to  result  in 
greater  product  variation  and  lower 
charges.  Thus,  Applicants  argue  that 
Contract  owners  would  benefit  because 
mixed  and  shared  funding  will 
eliminate  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Moreover,  Applicants 
assert  that  sales  of  shares  of  the  Funds 
to  Plans  should  increase  the  amount  of 
assets  available  for  investment  by  such 
Funds.  This  should,  in  turn,  promote 
economies  of  scale,  permit  increased 
safety  of  investments  through  greater 
diversification,  and  make  the  addition 
of  new  portfolios  more  feasible. 

28.  Applicants  state  that,  regardless  of 
the  types  of  Fund  shareholders.  Met 
Advisory  is  legally  obligated  to  manage 
the  Funds  in  accordance  with  each 
Fund's  investment  objectives,  policies 
and  restrictions  as  well  as  any 
guidelines  established  by  the  relevant  ' 
Board  of  Directors  or  Trustees  of  the 
Fimds.  Applicants  assert  that  Met 
Advisory  works  with  a  pool  of  money 
without  consideration  for  the  identity  of 
shareholders,  and,  thus,  manages  the 
Fimds  in  the  same  manner  as  any  other 
mutual  fund. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
or  Board  of  Directors  (each,  a  "Board") 
of  each  Fund  will  consist  of  persons 
who  are  not  "interested  persons" 
thereof,  as  defined  by  Section  2(a)(19)  of 
the  Act  and  the  Rules  thereunder  and  as 
modified  by  any  applicable  orders  of  the 


SEC,  except  that  if  this  condition  is  not 
met  by  reason  of  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee(s) 
or  director(s),  then  the  operation  of  this 
condition  shall  be  suspended:  (a)  for  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  SEC  may  prescribe 
by  order  upon  application. 

2.  The  Board  will  monitor  their 
respective  Fimds  for  the  existence  of 
any  irreconcilable  material  conflict 
between  the  interests  of  Contract  owners 
of  all  Participating  Separate  Accounts 
and  of  Plan  Participants  and  Plans 
investing  in  the  Funds,  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  such  conflicts.  An 
irreconcilable  material  conflict  may 
arise  for  a  variety  of  reasons,  which  may 
include:  (a)  An  action  by  any  state 
insurance  regulatory  authority;  (b)  a 
change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no  action  or  interpretive 
letter  or  any  similar  action  by  insurance, 
tax,  or  securities  regulatory  authorities; 
(c)  an  administrative  or  judicial  decision 
in  any  relevant  proceeding;  (d)  the 
manner  in  which  the  investments  of  the 
Funds  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  and  variable  life 
insurance  Contract  owners  or  trustees  of 
Eligible  Plans;  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Contract  owners;  and  (g)  if  applicable,  a 
decision  by  a  Plan  to  disregard  the 
votiiig  instructions  of  Plan  participants. 

3.  The  Manager,  Advisers  (or  any 
other  investment  adviser  of  a  Fund),  any 
Participating  Insurance  Company  and 
any  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  issued 
and  outstanding  shares  of  a  Fund  (such 
Plans  referred  to  hereafter  as 
"Participating  Plans")  will  report  any 
potential  or  existing  conflicts  to  the 
Board  of  any  relevant  Fund.  The 
Manager,  Advisers  (or  any  other 
investment  adviser  of  a  Fimd), 
Participating  Insurance  Companies  and 
Participating  Plans  will  be  responsible 
for  assisting  the  appropriate  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  a 
Participating  Insurance  Company  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Contract  owner 
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voting  instructions  and,  if  pass-through 
voting  is  applicable,  an  obligation  by  a 
Participating  Plan  to  inform  the  Board 
whenever  it  has  determined  to  disregard 
Plan  participant  voting  instructions.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Boards  will  be  contractual 
obligations  of  all  Participating  Insurance 
Companies  and  Participating  Plans 
investing  in  Funds  under  their 
agreements  governing  participation  in 
the  Funds,  and  such  agreements  shall 

Erovide  that  these  responsibilities  will 
B  carried  out  with  a  view  only  to  the 
interests  of  Contract  owners  and  if 
applicable.  Plan  participants. 

4.  If  a  majority  of  the  Board  of  a  Fund, 
or  a  majority  of  its  disinterested  trustees 
or  directors,  determine  that  an 
irreconcilable  material  conflict  exists, 
the  relevant  Participating  Insurance 
Companies  and  Participating  Plans,  at 
their  expense  and  to  the  extent 
reasonably  practical  (as  determined  by  a 
majority  of  the  disinterested  trustees  or 
directors),  will  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
irreconcilable  material  conflict.  Such 
steps  could  include:  (a)  Withdrawing 
the  assets  allocable  to  some  or  all  of 
Participating  Separate  Accouints  from 
the  Fund  or  any  series  and  reinvesting 
such  assets  in  a  different  investment 
medium,  which  may  include  another 
series  of  a  Fund  or  another  Fund;  (b) 
submitting  the  question  of  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  Contract  owners  and, 
as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  variable 
annuity  or  variable  life  insiuance 
Contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Contract  owners 
the  option  of  making  such  a  change;  and 
(c)  establishing  a  new  registered 
management  investment  company  or 
memaged  separate  account.  If  an 
irreconcilable  material  conflict  arises 
because  of  a  decision  by  a  Participating 
Insurance  Company  to  disregard 
Contract  owner  voting  instructions  and 
that  decision  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  the  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  Fund,  to  withdraw  its 
separate  account's  investment  in  such 
Fund,  and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
If  an  irreconcilable  material  conflict 
arises  because  of  a  Participating  Plan's 
decision  to  disregard  Plan  participant 
voting  instructions,  if  applicable,  and 
that  decision  represents  a  minor 
position  or  would  preclude  a  majority 


vote,  the  Participating  Plan  may  be 
required,  at  the  election  of  the  Fund,  to 
withdraw  its  investment  in  such  Fund, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
To  the  extent  permitted  by  applicable 
law,  the  responsibility  of  taking 
remedial  action  in  the  event  of  a  Board 
determination  of  an  irreconcilable 
material  conflict  and  bearing  the  cost  of 
such  remedial  action  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Participating  Plans  under  their 
agreements  governing  participation  in 
the  Funds,and  these  responsibilities 
will  be  carried  out  with  a  view  only  to 
the  interests  of  Contract  owners  and 
Plan  participants,  as  applicable. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  will  determine 
whether  or  not  any  proposed  action 
adequately  remedies  any  irreconcilable 
material  conflict,  but  in  no  event  will  a 
Fund,  Manager,  or  Advisers  (or  any 
other  investment  adviser  of  the  Funds) 
be  required  to  establish  a  new  funding 
medium  for  any  Contract.  No 
Participating  Insurance  Company  shall 
be  required  by  this  Condition  4  to 
establish  a  new  funding  medium  for  any 
Contract  if  a  majority  of  Contract  owners 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict,  vote  to 
decline  such  offer.  No  Participating  Plan 
shall  be  required  by  this  Condition  4  to 
establish  a  new  funding  medium  for 
such  plan  if  (a)  a  majority  of  Plan 
participants  materially  and  adversely 
affected  by  the  irreconcilable  material 
conflict  vote  to  decline  such  offer,  or  (b) 
pursuant  to  governing  plan  documents 
and  applicable  law,  the  Participating 
Plan  makes  such  decision  without  Plan 
participant  vote. 

5.  Manager,  Advisers,  all  Participating 
Insurance  Companies  and  Participating 
Plans  will  be  promptly  informed  in 
writing  of  any  Board's  determination 
that  an  irreconcilable  material  conflict 
exists,  and  its  implications. 

6.  As  to  Contracts  issued  by 
Participating  Separate  Accounts  imder 
the  Act,  Participating  Insurance 
Companies  will  provide  pass-through 
voting  privileges  to  all  Contract  owners 
so  long  as  the  SEC  interprets  the  Act  to 
require  pass-through  voting  privileges 
for  Contract  owners.  However,  as  to 
Contracts  issued  by  unregistered 
Participating  Separate  Accounts,  pass- 
through  voting  privileges  will  be 
extended  to  Contract  owners  to  the 
extent  granted  by  the  issuing  insurance 
company.  Accordingly,  the  Participating 
Insurance  Companies  will  vote  shares  of 
a  Fund  held  in  their  Participating 
Separate  Accoimts  in  a  maimer 


consistent  with  voting  instructions 
received  from  Contract  owners. 
Participating  Insurance  Companies  will 
be  responsible  for  assuring  that  each  of 
their  Participating  Separate  Accounts 
calculates  voting  privileges  in  a  manner 
consistent  with  all  other  Participating 
Insurance  Companies.  The  obligation  to 
calculate  voting  privileges  in  a  maimer 
consistent  with  all  other  Participating 
Separate  Accounts  investing  in  the 
Fund  will  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  the  agreements  governing 
participation  in  the  Fund.  Each 
Participating  Insurance  Company  will 
vote  shares  for  which  it  has  not  received 
voting  instructions  as  well  as  shares 
attributable  to  it  in  the  same  proportion 
as  it  votes  shares  for  which  it  has 
received  instructions.  Each  Participating 
Plan  will  vote  as  required  by  applicable 
law  and  governing  Plan  doomients. 

7.  As  long  as  the  SEC  continues  to 
interpret  the  Act  as  requiring  pass- 
through  voting  privileges  for  Contract 
owners  whose  Contracts  are  funded 
through  a  registered  separate  account, 
the  Manager,  Adviser  of,  if  applicable, 
any  of  their  affiliates  will  vote  the 
shares  of  any  Fund  or  series  thereof  in 
the  same  proportion  as  ail  Contract 
owners  having  voting  rights  with 
respect  to  that  Fund  or  series  thereof, 
provided,  that  the  Manager,  Adviser  or 
any  such  affiliates  shall  vote  its  shares 
in  such  other  maimer  as  may  be 
required  by  the  SEC  or  its  staff. 

8.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  a  Board, 
and  all  Board  action  with  regard  to 
determining  the  existence  of  a  conflict, 
notifying  the  Manager,  Advisers, 
Participating  Insurance  Companies  and 
Participating  Plans  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  appropriate  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  SEC  upon  reouest. 

9.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  and 
all  Participating  Plans  that  disclosure  in 
separate  account  prospectuses  or  any 
Qualified  Plan  Prospectuses  or  other 
Plan  disclosure  documents  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
will  disclose  in  its  prospectus  that:  (a) 
Shares  of  the  Fund  may  be  offered  to 
insurance  company  separate  accounts  of 
both  annuity  and  life  insurance  variable 
contracts,  and  to  Plans;  (b)  due  to 
differences  of  tax  treatment  and  other 
considerations,  the  interests  of  various 
Contract  owners  participating  in  the 
Fund  and  the  interests  of  Plans 
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investing  in  the  Fund  may  conflict;  and 
(c)  the  Board  will  monitor  events  in 
order  to  identify  the  existence  of  any 
material  conflicts  of  interest  and  to 
determine  what  action,  if  any,  should  be 
taken  in  response  to  any  such  conflict. 

10.  Each  Fund  will  comply  with  all 
the  provisions  of  the  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Funds)  and  in  particular,  each  such 
Fund  will  either  provide  for  annual 
meetings  {except  to  the  extent  that  the 
SEC  may  interpret  Section  16  of  the  Act 
not  to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  Act  (although 
the  Funds  are  not  within  the  trusts 
described  in  Section  16(c)  of  the  Act)  as 
well  as  Section  16(a)  and,  if  applicable. 
Section  16(b)  of  the  Act.  Further,  each 
Fund  will  act  in  accordance  with  the 
SEC's  interpretation  of  the  requirements 
of  Section  16(a)  with  respect  to  periodic 
elections  of  directors  (or  trustees)  and 
with  whatever  rules  the  SEC  may 
promulgate  with  respect  thereto. 

1 1.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provisions  of  the  Act  or  the  rules 
promulgated  thereunder  with  respect  to 
mixed  and  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the 
Funds,  the  Participating  Insurance 
Companies  and  Participating  Plans,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3(T),  as  amended,  and  Rule 
6e-3.  as  adopted,  to  the  extent 
applicable. 

12.  No  less  than  annually,  the 
Manager,  Advisers  (or  any  other 
investment  adviser  of  a  Fund),  the 
Participating  Insurance  Companies  and 
Participating  Plans  shall  submit  to  the 
Boards  such  reports,  materials,  or  data 
as  such  Boards  may  reasooably  request 
so  that  the  Boards  may  carry  out  fully 
the  obligations  imposed  upon  them  by 
the  conditions  contained  in  the 
application.  Such  reports,  materials  and 
data  shall  be  submitted  more  frequently 
if  deemed  appropriate  by  the  applicable 
Boards.  The  obligations  of  the  Manager, 
Advisers  (or  any  other  investment 
adviser  for  a  Fund),  Participating 
Insurance  Companies  and  Participating 
Plans  to  provide  these  reports,  materials 
and  data  to  the  Boards  shall  be  a 
contractual  obligation  of  the  Manager, 
Advisers  (or  any  other  investment 
adviser  of  a  Fund),  Participating 
Insurance  Companies  and  Participating 
Plans  imder  the  agreements  governing 
their  participation  in  the  Funds. 


13.  If  a  Plan  or  Plan  participant 
shareholder  should  become  an  owner  of 
10%  or  more  of  the  issued  and 
outstanding  shares  of  a  Fimd,  such  Plan 
will  execute  a  participation  agreement 
with  such  Fund  including  the 
conditions  set  forth  herein  to  the  extent 
applicable.  A  Plan  or  Plan  participant 
shareholder  will  execute  an  application 
containing  an  acknowledgment  of  this 
condition  at  the  time  of  its  initial 
purchase  of  shares  of  the  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  01-14675  Filed  6-11-01;  8:45  am] 
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00-43] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Approval  and 
Notice  of  Rling  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  1  and  2  to  Proposed  Rule  Change 
Relating  to  Participation  Rights  in 
Crossing  Transactions 

June  6,  2001. 
I.  Introduction 

On  august  29,  2000,  the  Chicago 
Board  Options  Exchange,  Inc.("CBOE") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  CBOE  Rule  6.74(d), 
which  currently  entitles  a  floor  broker 
representing  a  member  firm  to  cross  a 
certain  percentage  of  each  customer 
order  the  firm  sends  to  the  floor  against 
another  order  on  behalf  of  the  same 
firm. 

The  proposed  rule  change  would:  (a) 
Make  clear  that  Rule  6.74(d)  includes 
the  situation  where  a  floor  broker  is 
seeking  to  cross  a  solicited  order  against 


'  15  U.S.C.  78s(b)(l). 
M7CFR240.19t)-4. 


the  original  customer  order;  and  (b) 
expand  Rule  6.74(d)  to  allow  the  floor 
broker  representing  the  original 
customer  order  to  solicit  the  order  to 
trade  against  it  even  if  that  floor  broker 
is  not  a  nominee  of  the  originating  firm. 

The  proposed  rule  change  was 
pilblished  for  comment  in  the  Federal 
Register  on  November  21,  2000.  ^  The 
Commission  received  no  comments  on 
the  proposal.  The  CBOE  filed 
Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  with  the 
Commission  on  February  12,  2001,  and 
May  23,  2001,  respectively.-*  This  order 
approves  the  proposed  rule  change, 
accelerates  approval  of  Amendment 
Nos.  1  and  2,  and  solicits  comments 
from  interested  persons  on  those 
amendments. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^  and,  in  particular,  the 
requirements  of  section  6  of  the  Act « 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
section  6(b)(5)  of  the  Act  ^  because  it 
establishes  the  ability  of  firms  and  floor 
brokers  to  solicit  orders  to  supply  the 
contra  side  for  customer  orders  in  a 
manner  that  matches  or  improves  the 
price  available  from  the  crowd  while 
conforming  to  the  principles  and 
limitations  set  forth  by  the  Commission 
in  its  original  approval  of  Rule  6.74(d) 
concerning  participation  rights  in 
crossing  transactions." 

Amendment  No.  1  to  the  proposed 
rule  change  would  add  Interpretation 
.07  to  Rule  6.74  to  make  clear  that  a 
floor  broker  may  not  cross  an  order  that 
he  is  holding  with  an  order  from  a 
market  maker  that  is  then  in  the  trading 
crowd.  Amendment  No.  2  would  clarify 
that  the  proposed  change  to  CBOE  Rule 
6.74  is  intended  to  supersede  the 
provisions  of  paragraph  (d)  of  CBOE 
Rule  6.9,  "Solicited  Transactions," 
when  the  conditions  specified  in  CBOE 
Rule  6.74  are  met.  The  Commission 
finds  that  Amendment  Nos.  1  and  2  are 


'  See  Securities  Exchange  Act  Release  No.  43537 
(November  9,  2000),  65  FR  69977. 

■•The  substance  of  Amendment  Nos.  1  and  2  is 
discussed  below. 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

<■  15  U.S.C.  78f. 

'  15  U.S.C.  78f(b)(5). 

"  See  Securities  Exchange  Act  Release  No.  42835 
(May  26,  2000),  65  FR  35683  ()une  5.  2000). 
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appropriate  clarifications  of  the 
proposed  rule  change  and  are  consistent 
with  section  6(b)(5)  of  the  Act.  In 
addition,  because  these  amendments 
clarify  the  intent  of  the  proposed  rule 
change  and  thereby  strengthen  the 
proposal,  the  Commission  finds  good 
cause  for  approving  their  provisions 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register. 

m.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2,  including  whether  these 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seqiuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  toTile  No. 
SR-CBOE-0&-43  and  should  be 
submitted  by  July  3,  2001. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-00-43),  as  amended,  be,  and 
hereby  it  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  01-14737  Filed  6-11-01;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  The  Depository  Trust 
Company  Relating  to  DTC  Settling 
Trades  Executed  on  Nasdaq  Europe 

June  6,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on. 
May  25,  2001,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties  and  to 
grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides 
that  participants  who  settle  trades 
executed  on  Nasdaq  Europe  through 
book-entry  deliveries  at  DTC  (i)  are 
required  to  effect  the  settlement  of  such 
trades  in  the  manner  prescribed  by  DTC 
so  that  such  trades  can  be  separately 
identified  and  (ii)  authorize  DTC  to 
provide  to  Nasdaq  Europe  information 
relating  to  the  settlement  of  such  trades. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  is  expected  that  on  or  about  Jime  8, 
2001 ,  Nasdaq  Europe,  an  exchange 
established  under  Belgian  law,  will 
begin  listing  securities  on  its  European 


Trading  System.  In  order  to  facilitate  the 
settlement  of  these  securities,  Nasdaq 
Europe  plans  to  approve  DTC  as  a 
settlement  location  for  Nasdaq  Eiut)pe 
trades  in  DTC-eligible  securities.  To 
allow  Nasdaq  Europe  to  designate  DTC 
as  an  approved  settlement  location 
under  Belgian  law,  DTC  must  agree  to 
provide  Nasdaq  Europe  upon  request 
with  information  that  DTC  has 
pertaining  to  the  settlement  of  Nasdaq 
Europe  trades  at  DTC.  In  order  for  DTC 
to  be  able  to  provide  this  information, 
DTC  must  require  its  participants  (1)  to 
effect  the  settlement  of  such 
transactions  in  a  manner  that  separately 
identifies  them  from  the  participants' 
other  settlement  activities  ^  and  (2)  to 
authorize  DTC  to  provide  information 
related  to  such  trades  to  Nasdaq  Europe. 

Under  the  proposed  rule  change,  DTC 
will  require  that  the  settlement  of 
Nasdaq  Europe  trades  be  effected  in  a 
separate  subaccoiuit  that  will  be 
established  by  the  participant  solely  for 
the  settlement  of  Nasdaq  Eiuope  trades. 
If  it  is  determined  that  a  more 
automated  solution  should  be 
developed  in  the  future,  DTC  will  make 
the  necessary  systems  changes  to  allow 
participants  to  designate  settlement 
activity  relating  to  Nasdaq  Eiuope  trades 
by  entering  a  special  activity  code  in 
their  deliver  order  instructions.  If  such 
systems  changes  are  made,  participants 
will  be  required  to  use  the  activity  code 
to  identify'  Nasdaq  Europe  trades. 
Participants  will  be  kept  informed  by 
Important  Notices  if  DTC  determines 
that  it  will  fiulher  automate  the 
identification  of  settlement  activity 
related  to  Nasdaq  Europe  trades. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  because  the 
proposed  rule  change  will  increase 
operational  efficiencies  for  participants 
by  allowing  for  the  settlement  at  DTC  of 
Nasdaq  Europe  trades  in  DTC-eligible 
securities.  The  proposed  rule  change 
will  be  implemented  consistently  with 
the  safeguarding  of  seciu'ities  and  funds 
in  DTC's  custody  or  control  or  for  which 
it  is  responsible  because  all  of  DTC's 
risk  management  controls  will  continue 
in  effect. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 


9  15  U.S.C.  78s(b)(2). 

>»  17  CFR  2D0.30-3(a)(12). 


>  15  U.S.C.  788(b)(1). 


■^  Nasdaq  Europe  plans  to  issue  a  compliance 
notice  requiring  its  members  to  ensure  that 
settlement  at  DTC  of  Nasdaq  Europe  trades  are  done 
in  accordance  with  the  procedures  prescribed  by 
DTC. 
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(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  from  participants 
or  others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 
All  participants  will  be  informed  of  the 
proposed  rule  change  by  an  Important 
Notice. 

in.  Date  of  ESiectiveness  of  Proposed 
Rule  Change  and  Timing  for 
Commiasion  Action 

The  Commission  Bnds  that  allowing 
DTC  to  require  participants  to  set  up 
separate  subaccounts  solely  for  the 
settlement  of  Nasdaq  Europe  trades  and 
to  authorize  DTC  to  provide  settlement 
information  to  Nasdaq  Europe  is 
consistent  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
clearing  agencies.  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  17A(b)(3)(F) 
because  it  will  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  by  allowing  for 
the  settlement  at  DTC  of  Nasdaq  Europe 
trades  in  DTC-eligible  securities. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  approval  prior 
to  the  thirtieth  day  of  the  publication 
will  allow  DTC  to  settle  trades  in  DTC- 
eligible  securities  executed  on  the 
Nasdaq  Europe  when  Nasdaq  Europe 
begins  trading  such  securities,  which  it 
is  scheduled  to  do  on  Friday,  jime  8, 
2001. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054»-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-2001-08  and 
should  be  submitted  by  July  3,  2001. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3  that  the 
proposed  rule  change  is  hereby 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14736  Filed  6-11-01;  8:45  am] 
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2001-46] 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  Relating  to  a  Reduction  of  the 
Minimum  size  of  PACE^  Orders  that 
Must  Be  Automatically  Guaranteed  by 
Equity  Specialists  Pursuant  to  Phlx 
Rule  229 

|une  6,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
April  23,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  D,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Phlx  filed  the  proposed  rule  change 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(5)  thereunder.* 
Pursuant  to  Rule  19b-4(f)(5).  the  Phlx 
has  designated  this  proposal  as  one 
effecting  a  change  in  an  existing  order- 
entry  or  trading  system  of  the  Phlx  that 
does  not:  (1)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest,  (2)  impose  any  significant 
burden  on  competition,  or  (3) 
significantly  have  the  effect  of  limiting 


'  15  U.S.C.  78s(b)(2). 

M7  CFR  200.30-3(a)(12). 

'  PACaE  is  the  Philadelphia  Stock  Exchange's 
Automatic  Communication  and  Execution  System. 
It  is  the  Exchange's  order  routing,  delivery, 
execution  and  reporting  system  for  its  equity 
trading  floor.  See  Rule  229.  Philadelphia  Stock 
Exchange  Guide. 

M5  U.S.C.  788(b)(1). 

'17CFR240.19b-4. 

*  17  CFR  240.igb-4(f)(5). 


the  access  to  or  availability  of  the 
system.  As  such,  the  proposed  rule 
change  is  immediately  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4 
imder  the  Act,^  proposes  to  amend  Phlx 
Rule  229  to  reduce  the  minimum 
automatic  execution  size  of  PACE  orders 
for  equity  specialists  from  599  shares  to 
299  shares. 

The  text  of  the  proposed  rule  change 
is  as  follows. 

(Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets) 

Rule  229,  Philadelphia  Stock  Exchange 
Automated  Communication  and  Execution 
System  (PACE) 

Execution  of  Market  Orders 

.05  Public  Order  Exposure  System — 
Subject  to  Supplementary  Material  Section 
.07,  all  round-lot  market  orders  up  to  200 
(500)  shares  and  PRL  market  orders  up  to  299 
[599]  shares  will  be  stopped  at  the  PACE 
Quote  at  the  time  of  entry  into  the  system 
("Stop  Price")  and  be  subject  to  a  delay  of  up 
to  30  seconds  from  being  executed  in  order 
to  receive  an  opportunity  for  price 
improvement.  If  such  market  order  is  not 
executed  within  the  30  second  window,  the 
order  will  be  automatically  executed  at  the 
Stop  Price.  If  the  PACE  Quote  at  the  time  of 
order  entry  into  the  system  reflects  a  '/i  point 
spread  or  less  (the  difference  between  the 
best  bid  and  offer)  for  equities  trading  in 
fractions,  or  .05  or  less  for  equities  trading  in 
decimals,  pursuant  to  Rule  134  or  125,  that 
order  will  be  executed  immediately  without 
the  30  second  delay. 

Subject  to  these  procedures,  the  specialist 
may  voluntarily  agree  to  execute  round-lot 
market  orders  of  a  size  greater  than  200  [500] 
shares  and  PRL  market  orders  of  a  size 
greater  than  299  (599)  shares  upon  entry  into 
the  system.  Where  the  specialist  has 
voluntarily  agreed  to  execute  market  orders 
greater  than  299  (599]  shares  and  the  market 
order  size  is  greater  than  299  (599)  shares, 
but  less  than  or  equal  to  the  size  of  the  PACE 
Quote,  the  order  is  automatically  executable 
at  the  PACE  Quote:  if  such  order  is  greater 
than  the  size  of  the  PACE  Quote,  the  order 
shall  (manually)  receive  an  execution  at  the 
PACE  Quote  up  to  the  size  of  the  PACE 
Quote,  either  manually  or  automatically 
(once  this  feature  is  implemented)  with  the 
balance  of  the  order  receiving  a  professional 
execution,  in  accordance  with 
Supplementary  material  .10(b)  below; 
provided  that  the  specialist  may  guarantee  ah 
automatic  execution  at  the  PACE  quote  up  to 
the  entire  size  of  such  specialist's  automatic 
execution  guarantee  [regardless  of  the  size  of 
the  PACE  Quote]. 


»15U.S.C7e8(b)(4). 
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.07 

(a)  Member  organizations  which  enter 
market  orders  after  the  opening  may  elect  to 
have  such  orders  executed 

(i)  in  accordance  with  the  procedures  set 
forth  in  Supplementary  Material  Section  .05 
or, 

(ii)  if  such  execution  price  would  be 
outside  the  New  York  market  high-low  range 
for  the  day  manually  at  or  within  the  New 
York  market  high-low  range  of  the  day. 

(b)  Market  orders  (round-lots  of  300  [600) 
to  2000  shares  or  such  greater  size  which  the 
specialist  agrees  to  accept  and  PRL's  of  301 
(601)  to  2099  shares  or  such  greater  size 
which  the  specialist  agrees  to  accept)  which 
are  entered  after  the  opening  and  which  the 
specialist  has  not  agreed  to  accept  for 
automatic  execution  shall  not  be  subject  to 
the  execution  parameters  set  forth  in 
Supplementary  Material  .05  and  shall  be 
executed  in  accordance  with  Supplementary 
Material  .10(b]  and  other  applicable  rules  of 
the  Philadelphia  Stock  Exchange;  provided, 
however,  that  the  odd-lot  portion  of  PRL's  of 
301  [601]  or  more  shares  shall  be  executed 
at  the  same  price  as  the  round-lot-portion.  In 
the  case  of  a  PRL  order,  the  round-lot 
portion(s)  of  which  is  executed  at  more  than 
one  price,  the  odd-lot  portion  shall  be 
executed  at  the  same  price  as  the  first  round- 
lot  portion  is  executed. 

(c)  Unchanged 
***** 

Execution  of  Limit  Orders 

***** 

.10 

(a)  In  the  case  of  stocks  for  which  the  PACE 
Quote  bid  is  less  than  $1.00,  the  provisions 
of  paragraph  .10(b)  shall  apply. 

In  the  case  of  stocks  for  which  the  PACE 
quote  bid  is  SI. 00  or  more: 

(i)  Marketable  Limit  Orders — round-lot 
orders  up  to  200  [599]  shares  and  the  round- 
lot  portion  of  PRL  limit  orders  up  to  299 
(599]  shares  which  are  entered  at  the  PACE 
Quote  shall  be  executed  at  the  PACE  Quote. 
Such  orders  shall  be  executed  automatically 
unless  the  member  organization  entering 
orders  otherwise  elects.  Specialists  may 
voluntarily  agree  to  execute  marketable  limit 
orders  greater  than  299  [599]  shares.  Where 
the  specialist  has  voluntarily  agreed  to 
automatically  execute  marketable  limit 
orders  greater  than  299  [599]  shares  and  the 
order  size  is  greater  than  299  [599]  shares, 
but  less  than  or  equal  to  the  size  of  the  PACE 
Quote,  the  marketable  limit  order  is 
automatically  executable  at  the  PACE  Quote; 
if  the  order  size  is  greater  than  299  [599] 
shares  and  greater  than  the  size  of  the  PACE 
Quote,  the  marketable  limit  order  shall 
manually  receive  an  execution  at  the  PACE 
Quote  up  to  the  size  of  the  PACE  Quote,  with 
the  balance  of  the  order  receiving  a 
professional  execution,  in  accordance  with 
Supplementary  Material  .10(b)  below; 
provided  that  the  specialist  may  guarantee  an 
automatic  execution  at  the  PACE  Quote  up  to 
the  entire  size  of  such  specialist's  automatic 
execution  guarantee. 

(ii)-(iii):  Unchanged. 

(b)-(c):  Unchanged. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  proposed  nde 
change  is  to  reduce  the  equity 
specialists'  minimum  automatic 
execution  size  for  PACE  orders,  thereby 
reducing  the  amount  of  orders  that 
qualify  for  an  automatic  execution 
guarantee,  pursuant  to  various 
provisions  of  Exchange  Rule  229. 
According  to  the  Phlx,  the  proposed 
rule  change  is  intended  to  address  the 
equity  specialist's  hardship  in  the  new 
decimal  environment.  Specialists 
indicate  that  the  transition  to  trading  in 
decimal  increments,  rather  than  in 
fractions,  has  resulted  in  a  wider  range 
of  quoted  prices  (more  ticks),  as  well  as 
an  increase  in  small-sized  bids  and 
offers  made  at  a  particular  price.  Such 
bids  and  offers  (which  can  be  for  as 
little  as  100  shares)  qualify,  regardless  of 
their  size,  to  become  the  National  Best 
Bid  or  Offer  ("NBBO"),  also  known  for 
PACE  purposes  as  the  "PACE  Quote." 

PACE  provides  certain  execution 
guarantees  to  eligible  orders.  Currently, 
with  respect  to  market  orders.  Rule  229, 
Supplementary  Material  .05,  provides 
that  round-lot  market  orders  for  up  to 
500  shares  (and  partial  round-lot 
orders  ^ — "PRLs" — up  to  599  shares)  are 
automatically  entitled  to  the  NBBO 
price  ("stopped")  as  of  the  time  of  entry 
into  the  PACE  system.  In  addition. 
Supplementary  Material  .05  provides 
that  those  orders  will  be  subject  to  a  30 
second  delay  in  execution  in  order  to 
allow  for  the  opportunity  for  manual 
price  improvement. 

A  specialist  may  volimtarily  agree  to 
execute  roimd-lot  market  orders  greater 
than  500  shares  (and  PRL  market  orders 
greater  than  599  shares).  In  addition. 
Supplementary  Material  .05  states  that  if 
a  specialist  agrees  to  execute  market 
orders  greater  than  599  shares,  and  the 
order  size  is  smaller  or  equal  to  the  size 
of  the  PACE  Quote,  the  order  is 


automatically  execbtable  at  the  PACE 
Quote.  If  the  order  size  is  greater  than 
the  PACE  Quote,  the  order  is  manually 
handled  by  the  specialist,  who  executes 
it  at  the  PACE  Quote  up  to  the  portion 
equal  to  the  PACE  Quote  size,  with  the 
balance  receiving  a  professional  manual 
execution.^  Regardless  of  the  size  of  the 
PACIE  Quote,  however,  the  specialist 
may,  under  Supplementary  Material  .05, 
choose  to  guarantee  automatic  execution 
at  the  PACE  Quote  up  to  the  entire  size 
of  his  automatic  execution  guarantee." 
Thus,  when  the  specialist's  automatic 
execution  guarantee  is  higher  than  599 
shares,  whether  an  order  automatically 
executes  at  the  PACE  Quote  depends  on 
the  size  of  the  PAC^iE  Quote.  This  size- 
sensitivity  is  discussed  further  below. 

Supplementary  Material  .07(b) 
currently  provides  that  market  orders 
consisting  of  round-lot  orders  of  600  to 
2,000  shares  and  PRLs  of  601  to  2,099 
shares  (or  any  greater  size  which  the 
specialist  agrees  to  accept),  which  are 
entered  after  the  opening  and  not 
accepted  for  automatic  execution  by  the 
specialist,  will  be  handled  manually  in 
accordance  with  the  requirements  of 
Supplementary  Material  .10. 
Supplementary  Material  .07  further 
provides  that  the  odd-lot  portion  of 
PRLs  of  601  or  more  shares  shall  be 
executed  at  the  same  price  as  the  round- 
lot  portion. 

With  respect  to  marketable  limit 
orders.  Rule  229,  Supplementary 
Material  .10(a)(i)  provides  that  round-lot 
marketable  limit  orders  up  to  500  shares 
(and  partial  round-lot  marketable  limit 
orders  up  to  599  shares)  which  are 
entered  at  the  PACE  Quote  shall  be 
executed  at  the  PACE  Quote,  and 
executed  automatically  if  the  member 
organization  entering  the  order  so  elects. 
Although  the  current  minimum 
automatic  execution  size  (for  both 
market  and  marketable  limit  orders)  is 
599  shares  (meaning  all  securities  on 
PACE  are  subject  to  an  automatic 
execution  size  of  at  least  this  amount), 
specialists  may  establish  higher  sizes.^ 

Together,  these  provisions  of  Rule  229 
guaranteeing  the  NBBO  to  certain 
eligible  PACE  orders  have  become  more 


•  A  partial  round-lot  order  for  the  purposes  of 
Rule  229  is  a  combined  round-lot  and  odd-lot  order. 


^  See  Rule  229.  Supplementary  Material  .10(a). 

"  Following  a  telephone  conversation  on  May  30, 
2001  between  Edith  Hallahan.  Deputy  General 
Counsel.  Exchange,  and  Heidi  Pilpel.  Special 
Counsel,  Commission,  the  Exchange  represented 
that  the  specialist  sets  his  automatic  execution 
guarantee  by  filling  out  an  Exchange  form  to  that 
effect,  effective  as  of  the  next  business  day.  except 
when  unusual  circumstances  occur,  such  as  a  fast 
market,  in  which  case  the  specialist  is  allowed  to 
request  an  immediate  change  of  his  automatic 
guarantee,  upon  floor  official  approval. 

•The  minimum  delivery  sire  is  2.099  shares.  Se* 
note  8  above  explaining  how  the  specialist  sets  its 
minimum  execution  guarantee. 
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onerous  to  equity  specialists  in  today's 
marketplace  when  required  to  guarantee 
a  minimum  of  599-shares.  SpeciBcally, 
specialists  face  situations  where  bids 
and  offers  as  small  as  100  shares  trigger 
the  PACE  Quote  guarantees  described 
above.  Small  size  quotes,  however, 
might  not  necessarily  reflect  the  overall 
market  price  at  a  given  time. 
Nevertheless,  under  the  PACE  rule,  in 
certain  circumstances  it  is  the 
specialist's  duty  to  give  the  NBBO  price, 
regardless  of  the  size  of  the  NBBO. 
Particularly,  when  the  specialist's 
guarantee  is  set  at  the  current  minimum 
of  599  shares,  the  size  of  the  PACE 
Quote  does  not  affect  the  price  at  which 
orders  up  to  599  shares  are  executed. 

Thus,  the  Exchange  hereby  proposes 
to  decrease  the  minimum  automatic 
execution  size  from  599  to  299  shares, 
which  should  decrease  the  amount  of 
orders  that  qualify  for  the  above 
automatic  price  guarantee  featuires;  and 
should  allow  the  specialist  to  choose  to 
handle  more  orders  manually,  and 
volimtarily,  in  accordance  with 
Supplementary  Material  .05  and  .10, 
thereby  alleviating  some  of  the  burdens 
of  mandatory  execution  guarantees.  In 
addition,  when  an  order  is  greater  than 
the  size  of  the  PACE  Quote,  the  proposal 
will  offer  the  specialist  the  option  to 
give  the  order  an  execution  at  the  PACE 
Quote,  either  manually  or  automatically, 
up  to  the  PACE  Quote  size.  In  other 
words,  the  specialist  may  choose 
manual  or  automatic  execution  up  to  the 
PACE  Quote  size  portion  of  his  order, 
but  it  remains  his  choice,  just  as  he  may 
still  choose  to  guarantee  an  automatic 
execution  at  the  PACE  Quote  for  orders 
up  to  the  size  of  his  elected  "automatic 
execution  guarantee,"  as  stated  in 
Supplementary  Material  .05.  As  such, 
the  automatic  execution  guarantee  will 
be  more  sensitive  to  the  size  of  the 
PACE  Quote. 

For  these  reasons,  the  Exchange 
believes  that  this  proposal  is  consistent 
with  section  6(b)  of  the  Act  in  general, 
and  furthers  the  objectives  of  section 
6(b)(5)  in  particular,  in  that  it  should 
promote  just  and  equitable  principles  of 
trade,  by  fostering  fair  and  orderly 
markets  while  relieving  sp>ecialists  of 
the  duty  to  execute  certain  orders  at  a 
guaranteed  price,  where  that  price 
would  otherwise  not  be  available  for  the 
size  that  the  specialist  must  guarantee. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  Cor 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  rule  effecting 
a  change  in  an  existing  order-entry  or 
trading  system  of  a  self-regulatory 
organization,  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(5)  thereunder.  Accordingly,  the 
proposal  will  take  effect  upon  filing 
with  the  Commission.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
chuoge  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtmients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-46  and  should  be 
submitted  by  July  3,  2001. '" 


V°The  Commission  notes  the  Exchange's 
obligation  to  submit  to  the  Commission 
(individually  or  (ointly  with  other  exchanges)  a 
study  regarding  the  impact  of  decimal  pricing  on 
systems  capacity,  liquidity,  and  trading  behavior 
("ITecimals  Study"),  pursuant  to  a  Commission 
Order  dated  June  8,  2000.  See  Securities  Exchange 
Act  Release  No.  42914  (June  8.  2000);  65  FR  38010 
(June  19,  2000),  as  amended  by  Securities  Exchange 
Act  Release  No.  44336  (May  22.  2001);  66  FR  29368 
(May  30,  2001)  (extending  the  deadline  to  submit 
the  Decimals  Study).  The  Commission  expects  the 


For  the  Commission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority." 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  01-14735  Filed  6-11-01;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «3336] 

Stat*  of  Kansas;  Amsndmsnt  No.  1 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency,  dated  May  1. 
2001,  the  above-numbered  Declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
occurring  between  April  21,  2001  and 
continuing  through  May  1,  2001.  All 
other  information  remains  the  same,  i.e., 
the  deadline  for  filing  applications  for 
physical  damage  is  June  26,  2001  and 
for  economic  injury  the  deadline  is 
January  28,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  6,  2001. 

Allao  I.  HobermaD, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  01-14751  Filed  6-11-01;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastw  #3343] 

Stats  Of  Ohio 

Scioto  County  and  the  contiguous 
counties  of  Adams,  Jackson,  Lawrence 
and  Pike  in  the  State  of  Ohio;  and 
Greenup  and  Lewis  Counties  in  the 
Commonwealth  of  Kentucky  constitute 
a  disaster  area  due  to  damages  caused 
by  severe  thunderstorms,  high  winds 
and  flooding  which  began  on  May  17, 
2001  and  continued  through  May  26, 
2001.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  August  3,  2001  and 
for  economic  injury  until  the  close  of 
business  on  March  4,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place.  Suite  300,  Atlanta,  GA  30308 

The  interest  rates  are: 


Exchange  to  evaluate  in  the  Decimals  Study  the 
effect  of  amended  Rule  229  on  equity  specialists' 
handling  of  customer  limit  orders  for  more  than  299 
shares. 

'>17CFR200.30-3(a)(12). 
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For  Physical  Damage 

Homeowners  with  Credit  Available 

Elsewhere:  6.625% 
Homeowners  without  Credit  Available 

Elsewhere:  3.312% 
Businesses  with  Credit  Available 

Elsewhere:  8.000% 
Businesses  and  Non-Profit 

Organizations  Without  Credit 

Available  Elsewhere:  4.000% 
Others  (Including  Non-Profit 

Organizations)  With  Credit  Available 

Elsewhere:  7.125% 

For  Economic  Injury 

Businesses  and  Small  Agriculturad 
Cooperatives  Without  Credit 
Available  Elsewhere:  4.000% 
The  niunber  assigned  to  this  disaster 
for  physical  damage  is  334311  for  Ohio 
and  334411  for  Kentucky.  The  nimiber 
assigned  to  this  disaster  for  economic 
injury  is  9L8000  for  Ohio  and  9L8100 
for  Kentucky. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  lune  4.  2001. 
John  Whitmore, 
Acting  Administrator 
(FR  Doc.  01-14750  Filed  6-11-01;  8:45  am] 
BHJJNQ  cooe  S02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Offlcs  of  the  Secretary 

Notics  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Forsign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  Subpart  Q) 
during  the  Week  Ending  June  1, 2001 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301,201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period,  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2001-9824. 

Date  Filed:  May  31,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  June  21,  2001. 

Description:  Application  of  Federal 
Express  Corporation  pursuant  to  49 


U.S.C.  section  41102  and  Subpart  B, 
requesting  renewal  and  amendment  of 
its  certificate  of  public  convenience  and 
necessity  for  Route  568  to  provide 
scheduled  foreign  air  transportation  of 
property  and  mail  between  points  in  the 
United  States,  on  the  one  hand,  and 
points  in  Mexico,  on  the  other  hand. 

Docket  Number:  OST-1995-766. 

Date  Filed:  June  1,  2001, 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Jime  22,  2001. 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
section  41108  and  14  CFR  part  377, 
requesting  renewal  of  its  certificate 
authority  to  serve  between  U.S.  points 
and  Barcelona,  Spain  on  segment  3  of  its 
certificate  for  Route  602. 

Docket  Number:  OST-2001-9826. 

Date  Filed:  June  1 ,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  22,  2001. 

Description:  Application  of  MEDjet 
International,  Inc.,  pursuant  to  49  U.S.C. 
section  41102  and  Subpart  B,  requesting 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  (i)  interstate 
charter  air  transportation  of  [>ersons. 
property  and  mail;  and,  (ii)  foreign  air 
transportation  of  persons,  property  and 
mail. 

Docket  Number:  OST-2001-9828. 

Date  Filed:  June  1 ,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  June  22,  2001. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C, 
41102  and  Subpart  B,  requesting  an 
amendment  of  its  Experimental 
Certificate  of  Public  Convenience  and 
Necessity  for  Route  564  (U.S. -Mexico)  to 
incorporate  segments  authorizing 
service  between  Seattle  and  San  Jose  del 
Cabo/Puerto  Vallarta/Mazatlan;  (ii)  San 
Francisco  and  Zihuatanejo;  and  (iii)  Los 
Angeles  and  Manzanillo/Zihuatanejo. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

(FR  Doc.  01-14726  Filed  6-11-01;  8:45  am] 

BILUNG  CODE  4910-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docitsts  No.  FAA-2001-M52;  No.  FAA- 
2001-9654] 

Notice  of  AHematlve  Policy  Options  for 
Managing  Capacity  at  l.aGuardia 
Airport  and  Proposed  Extension  of  ttw 
Lottery  Allocation 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Request  for  comments  on 
alternative  policy  options  for  managing 
capacity  and  mitigating  congestion  and 
delay  at  LaGuardia  Airport  (LGA)  and 
the  proposed  extension  of  the  lottery 
allocation. 

SUMMARY:  The  Federal  Aviation 
Administration  is  gathering  information 
on  the  feasibility  and  effectiveness  of  a 
limited  number  of  demand  management 
options  that  could  replace  the  current 
temporary  administrative  limits  on  the 
number  of  aircraft  operations  at  LGA 
which  are  scheduled  to  expire  on 
September  15,  2001.  Because  of  the 
imique  circumstances  that  exist  at  LGA 
and  the  need  to  avoid  gridlock  at  one  of 
the  nation's  most  critical  airports,  the 
FAA  is  examining  various  demand 
management  approaches — ^that  is, 
approaches  that  would  continue  to  bring 
airport  demand  and  capacity  into 
equilibrium.  The  options  discussed 
below  are  classified  into  either  market- 
based  or  administrative  options.  While 
two  specific  options  submitted  by  the 
Port  Authority  of  New  York  and  New 
Jersey  (PANYNJ)  are  included  for 
comment  in  this  Federal  Register 
Notice,  FAA  does  not  propose,  nor 
endorse,  either  of  these  options  at  this 
time. 

The  FAA  will  use  the  information 
provided  by  interested  parties,  as  well 
as  other  research,  to  identify  an  access 
management  process  that  will  allocate 
LGA's  limited  capacity  among  aircraft 
operators.  Commenters  are  requested  to 
discuss  how  the  various  demand 
management  options  would  affect  other 
important  public  policy  objectives,  such 
as  airline  competition  and  small 
community  access  to  important  air 
travel  markets,  and  may  raise  legal  and 
regulatory  impediments,  although  that 
is  not  the  focus  of  this  notice. 
DATES:  Comments  on  Phase  One,  the 
temporary  extension  of  the  current 
administrative  lottery  allocation  beyond 
September  14,  2001,  must  be  received 
by  July  12,  2001.  Comments  on  Phase 
Two,  demand  management  options  to 
replace  the  current  administrative 
allocation,  must  be  received  by  August 
13.  2001. 
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ADDRESSES:  Comments  should  be 
mailed  or  delivered  in  duplicate,  to: 
U.S.  Department  of  Transportation 
Dockets.  Docket  No.  FAA-2001-9852 
for  Phase  One  and  Docket  No.  FAA- 
2001-9854  for  Phase  Two.  400  Seventh 
Street.  SW,  Room  Plaza  401, 
Washington,  DC  20590.  Comments  may 
also  be  sent  electronically  to  the 
following  Internet  address: 
DMS.dot.gov.  Comments  may  be  filed 
and/or  examined  in  Room  Plaza  401 
between  10:00  a.m.  and  5:00  p.m. 
weekdays  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Rodgers,  Director,  Office  of  Aviation 
Policy  and  Plans,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  number  202-267-3274. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
comment  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impacts  of  each  option  are 
also  invited.  Comments  that  provide  a 
fiactual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  developing  reasoned  policy 
decisions.  Commimications  should 
identify  the  docket  number  and  be 
submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
and  a  report  summarizing  any 
substantive  public  contact  with  FAA 
personnel  on  this  notice  will  be  filed  in 
the  appropriate  docket.  The  dockets  are 
available  for  public  inspection  both 
before  and  after  the  closing  dates  for 
receiving  comments. 

Before  taking  any  final  action  on  this 
matter,  the  Administrator  will  consider 
all  comments  made  on  or  before  the 
closing  dates  for  comments. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commentor  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No.  FAA- 
2001-9852"  For  Phase  One  or  "Docket 
No.  FAA-2001-9854  '  for  Phase  Two. 
When  the  comment  is  received  by  the 
FAA,  the  postcard  will  be  dated,  time 
stamped,  and  retimied  to  the 
commentor. 

Background 

A.  History 

PANYNJ  operates  four  airports:  John 
F.  Kennedy  International,  Newark 
International.  LaGuardia  Airport  and 
Teterboro  Airport.  These  airports  are 
used  intensively  with  over  90  million 
passengers,  2.8  million  tons  of  cargo, 
and  over  1.4  million  aircraft  movements 


passing  through  them  each  year.  Each 
airport  plays  a  different  role,  targeted  for 
different  users  and  designed  to 
accommodate  different  types  of 
operations.  LGA,  just  seven  miles  firom 
midtowm  Manhattan  is  the  close-in 
airport  offering  frequent,  short-haul 
service  to  meet  the  needs  of  the  business 
community.  As  a  result,  the  airport 
experiences  a  steady  and  heavy  flow  of 
arrivals  and  departures  throughout  the 
day — early  morning  and  through  early 
evening.  Demand  for  access  to  LGA  has 
been  so  great  that  in  1969  the  FAA 
promulgated  the  High  Density  Rule 
(HDR)  1  which  is  in  effect  at  LGA  and 
three  other  congested  airports.  Given  the 
hub  and  spoke  nature  of  airline  service 
in  the  United  States,  delays  at  LGA  can 
quickly  proliferate  throughout  the  entire 
aviation  system,  causing  delays  and 
ground  holds  across  significant  portions 
of  the  country. 

Recent  legislation  has  made  it  even 
more  important  that  the  capacity/ 
demand  imbalance  at  LGA  be 
addressed.  On  April  5,  2000,  the 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  of  the  21st  Century 
(AIR-21)  was  enacted,  exempting 
certain  flights  from  the  HDR  operation 
limits  and  providing  for  the  rule  to  end 
in  2007.  Specifically,  AIR-21  exempts 
flights  operated  by  new  entrant  carriers 
or  flights  that  serve  small  hub  and  non- 
hub  airports  with  aircraft  with  less  than 
71  seats.  Exemption  requests  for  more 
than  600  flights  were  filed  with  DOT 
and  approved.  By  September  2000,  air 
carriers  had  added  nearly  200  new 
scheduled  flights  at  LGA,  with  plans  to 
operate  more  than  300  new  flights  by 
the  end  of  January  2001.  While  direct 
service  to  LGA  increased,  so  too  did 
delays.  In  September,  as  calculated  from 
FAA's  Air  Traffic  Operations  Network 
Database  (OPSNET),  flight  delays  at 
LGA  accounted  for  25  percent  of  the 
nation's  delays,  compared  to  10  percent 
for  the  previous  year. 

Concerned  about  the  accelerating 
levels  of  congestion,  flight  delays,  and 
cancellations  and  the  prospects  of 
reaching  gridlock,  PANYNJ  attempted  to 
impose  a  temporary  moratorium  on  new 
flights  at  LGA  and  requested  the 
assistance  of  the  FAA.  Using  its 
authority  under  49  U.S.C.  40103  and 
pending  the  development  of  a  longer- 
term  solution,  the  FAA  published  a 
Notice  of  Intent  in  the  Federal  Register 
on  November  15,  2000,  announcing  its 
intention  to  temporarily  cap  AIR-21  slot 
exemptions  at  LGA  and  allocate  them 
via  a  lottery  (65  FR  69126;  November 
15,  2000).  The  lottery,  which  was 


■  Title  14  of  the  Code  Federal  Regulations.  Part 
93.  Subpart  K. 


conducted  on  December  4,  2000, 
followed  procedures  published  in  the 
Federal  Register  and  was  based  on  an 
airspace  management  limit  of  75 
scheduled  operations  per  hour  (plus  6 
"other"  operations  primarily  used  by 
the  general  aviation  community) 
beginning  January  31,  2001  (65  FR 
75765;  December  4,  2000).  In  order  to 
attain  that  limitation,  the  number  of 
AIR-21  slot  exemptions  at  LGA  was 
restricted  to  a  totaJ  of  159  a  day  between 
the  hours  of  7:00  a.m.  and  9:59  p.m.  The 
December  4  lottery  allocation  remains  in 
effect  until  September  15,  2001,  unless 
extended,  while  the  FAA  explores  other 
options  to  manage  the  imbalance 
between  airport  capacity  and  demand 
on  a  more  permanent  basis. 

When  an  airport  begins  to  routinely 
experience  increasing  levels  of  delay, 
the  airport  operator  often  considers 
ways  to  increase  the  airport's  limited 
capacity  such  as  the  addition  of  new 
runways.  The  FAA  believes  that  this  is 
the  preferred  approach  for  relieving 
airport  congestion  and  reducing  delay. 
However,  in  certain  cases,  runway 
expansion  is  neither  practicable  nor 
feasible.  For  example,  at  LGA — located 
on  680  acres  in  the  Borough  of  Queens, 
New  York  City,  bordered  by  Flushing 
and  Bower  Bays — there  is  little 
opportunity  for  runway  expansion. 
Consequently,  delay  must  be  addressed 
by  other  means. 

B.  The  Operating  Environment  at  LGA 

The  FAA's  analysis  indicates  that  an 
operationally  acceptable  level  of  daily 
flights  during  peak  hours  at  LGA  is  in 
the  low  to  mid-1200's  rather  than  the 
mid-1 300's  or  more  as  occurred  at  the 
airport  during  fall  2000.  At  that  higher 
level  of  scheduled  demand,  it  was 
common  to  experience  lengthy  delays 
even  during  periods  when  there  was 
good  weather  and  the  airport  was 
operating  at  maximum  capacity. 

In  April  2000,  prior  to  tne 
implementation  of  any  AIR-21 
exemptions,  LGA  had  an  average  of 
1,039  daily  operations  and  104  daily 
delays  of  15  minutes  or  more.  The 
number  of  allocated  slot  reservations 
including  scheduled  and  non-scheduled 
operations  was  approximately  71  per 
hour.  During  September  2000,  airlines 
began  the  scheduled  operation  of  almost 
200  exemption  flights.  The  number  of 
slots  and  slot  exemptions  aJlocated 
during  the  morning  and  afternoon 
periods  peaked  at  the  low  90's  per  hour. 
LGA  had  an  average  of  1,163  daily 
operations  and  351  daily  delays  during 
September.  Hourly  schedules  beyond 
capacity  compounded  operational 
issues  since  delays  starting  in  the  early 
morning  hours  frequently  impact  later 
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flights.  By  November  2000,  carriers  had 
added  about  300  exemption  flights  and 
the  hourly  scheduled  allocation 
exceeded  100  in  peak  hours.  Between 
April  2000  and  November  2000,  the 
average  daily  operations  increased  by 
over  22  percent  and  the  average  daily 
delays  increased  by  over  230  percent. 

During  September  and  October  2000, 
there  was  also  an  increase  in  the 
number  and  duration  of  flight 
disruptions  and  irregular  operations 
caused  by  long  delays.  Airlines  had 
operational  and  customer  service  issues 
because  aircraft  were  out  of  operational 
sequence,  crews  on  delayed  flights 
exceeded  the  permitted  duty  time,  and 
passengers  missed  connecting  flights.  In 
many  cases,  the  airlines  responded  to 
the  delay  situation  by  canceling  flights 


and  accommodating  passengers  on 
alternative  flights.  This  means  that, 
although  the  reported  delays  increased 
significantly  along  with  the  traffic 
growth,  the  full  impact  of  the 
cancellations  and  flight  disruptions  is 
understated  in  the  delay  and  operational 
statistics.  The  impact  was  particularly 
burdensome  for  new  entrant  carriers 
that  operate  only  a  few  flights  at  the 
airport.  Because  they  have  less 
flexibility,  they  offered  fewer 
alternatives  and  some  passengers  were 
either  accommodated  on  competitors' 
flights  or  on  subsequent  days. 

Notwithstanding  the  level  of  delays  in 
November  2000,  carriers  had  scheduled 
additional  flights  to  begin  in  the  next 
few  months.  Capacity  simply  did  not 
exist  to  accommodate  the  increased 

Table  1  .—Operations  and  Delays 


level  of  flights  without  daily  traffic 
management  programs,  limiting  demand 
and  delaying  flights  to  ensure  the  safety 
of  the  operation.  The  volume-related 
delays  at  LGA  negatively  impacted  the 
efficiency  of  the  air  traffic  control 
system.  Therefore,  the  FAA  decided  to 
reduce  the  number  of  AIR-21  operations 
at  the  airport  and  allocate  the 
exemptions  by  spreading  them  out  in  a 
manner  that  would  ensure  they  could  be 
accommodated  without  substantial 
delay,  at  least  under  good  weather 
conditions. 

The  following  table  reflects 
operational  and  delay  data  for  LGA 
before  AIR-21,  the  impact  during  fall 
2000,  and  after  the  lottery  schedules 
were  implemented. 


Pre  AIR-21 
April  2000 


Post  AIR-21 
October  2000 


Post  AIR-21 

lottery 

April  2001 


HDR  Slots/Exemptions  

Monthly  Operations 

Monttily  Delays  

Average  Daily  ATC  Operations  

Average  Daily  Delays  , 

Percentage  of  Operations  Delayed  

Average  Delay  Time  (minutes) 

Average  Taxi-in  (minutes)  

Average  Taxi-out  (minutes)  

1  Peak. 

Source:  FAA's  OPSNET  and  FAA's  Slot  Administration  Office. 


71 

31,116 

3,109 

1,039 

104 

9.97 
44.1 
6.49 
26.98 


104 
37,373 
10,226 
1.268 
330 
27.36 
40  84 
749 
31.79 


81 
34,874 
2.941 
1.162 
96 
8.43 
40.51 
7.36 
25.49 


Following  the  implementation  of  the 
reduced  daily  and  hourly  operating 
levels  on  January  31,  2001,  delays  have 
decreased  by  71  percent  compared  to 
October  2000.  The  data  for  April  2001 
compares  favorably  to  the  pre- AIR-21 
levels  for  April  2000  despite  the 
increased  daily  flights  (i.e.,  the  159 
exemption  flights  allocated  in  the 
December  4  lottery).  Average  daily 
delays,  the  percentage  of  operations 
delayed,  average  delay  times,  and 
average  taxi-out  times  have  all 
decreased.  In  the  first  three  months 
following  the  implementation  of  the 
revised  schedules,  LGA's  share  of  total 
airport  delays  was  1 1  percent  compared 
to  almost  30  percent  in  fall  2000. 
Finally,  the  most  recently  available  on- 
time  arrival  performance  for  March 
2001,  as  reported  to  the  Department  of 
Transportation,  has  improved  by  13 
percentage  points  over  the  October  2000 
levels. 

The  FAA  believes  it  is  a  significant 
accomplishment  of  the  airport  and  ATC 
system  for  LGA  to  have  a  year  over  year 
growth  of  twelve  percent  in  average 
daily  operations  while  generally 
maintaining  the  performance  of  the 


airport  prior  to  the  implementation  of 
the  AIR-21  exemptions.  This  would  be 
a  notable  accomplishment  at  many 
airports  but  is  particularly  so  at  LGA 
given  the  physical  limitations  of  the 
airfield,  the  complexity  of  the 
surrounding  afrspace,  and  the 
challenges  of  accommodating  a 
changing  fleet  mix.  The  FAA  finds  that 
the  current  cap  on  scheduled  operations 
manages  delay  and  congestion  and  still 
accommodates  the  AIR-21  exemptions 
to  the  greatest  extent  practical.  At  the 
ciurent  demand  levels,  airlines  are 
better  able  to  plan  their  operations  and 
there  are  fewer  non-weather  related 
disruptions  and  irregular  operations. 
This  is  representative  of  the  level  of 
system  performance  the  flying  public 
expects  and  can  be  realized  at  LGA 
given  a  combination  of  reasonable 
demand  and  good  system  conditions. 
The  FAA  will  continue  to  monitor 
system  performance  and  pursue 
procediual  and  other  capacity 
enhancements.  However,  the  FAA 
reaffirms  that  the  existing  cap  of  75 
scheduled  operations  is  the  current 
practical  hourly  limit  for  scheduled 
flights  at  the  airport  (plus  6  "other" 


general  aviation/unscheduled 
operations),  and  we  believe  that  any 
adopted  demand  management  policies 
should  reflect  that  established 
operational  limit. 

However,  there  are  other  factors  that 
must  also  be  considered  which  may 
have  contributed  to  congestion  and 
delay  at  LGA.  For  example,  in  recent 
years  there  has  been  a  continuing  trend 
toward  using  smaller  aircraft  for  the 
provision  of  scheduled  service  at  LGA. 
In  fact,  over  the  last  six  years  there  has 
been  a  significant  increase  in  the  use  of 
smaller  aircraft  serving  LGA.  For 
example,  as  Table  2  illustrates,  in  April 
1996,  26.54%  of  all  air  carrier 
operations  were  conducted  by  aircraft  of 
77  seats  or  less.  By  April  2001  this 
percentage  has  increase  to  36.71%. 
While  the  use  of  small  aircraft  has 
promoted  service  to  small  communities, 
these  aircraft  may  have  also  contributed 
to  the  congestion  and  delay  experienced 
at  LGA  while  accommodating  fewer 
passengers  than  larger  aircraft.  A  proper 
balance  between  access  and  airport 
congestion  must  be  struck  if  LGA's 
limited  resources  are  to  be  used  as 
efficiently  as  possible. 
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Table  2.— Percent  Distribution  of 
Air  Carrier  Operations  at  LGA 
BY  Seat  Size 


Sea.  Size           f^ 

April 
2000 

April 
2001 

<77 

78-100  

101+  

26.54 
10.82 
62.64 

30.86 

6.15 

62.99 

36.71 

486 

58  43 

Source:  Official  Airiine  Guide. 

The  Office  of  the  Secretary  and  the 
FAA  are  currently  examining  the 
broader  policy  implications  of  demand 
management  options  at  congested 
airports  throughout  the  United  States 
from  both  a  local  and  national 
perspective.  It  is  DOT's  intention  to 
develop  a  full  array  of  public  policy 
tools  to  develop  a  comprehensive 
aviation  strategy  that  focuses  on  ways  to 
reduce  delays,  improve  airport  capacity 
management,  enhance  competition,  and 
promote  the  efficiency  of  the  overall 
aviation  system.  However,  based  on  the 
unique  circumstances  at  LGA,  the  FAA 
anticipates  that  action  will  be  necessary 
at  LGA  in  the  near  term.  There  are 
several  characteristics  that  make  the 
situation  at  LGA  unique.  First,  given 
LGA's  prominence  in  the  national 
airspace  system,  local  delay  events 
routinely  proliferate  throughout  large 
portions  of  the  aviation  system.  Second, 
the  amount  of  airport  congestion 
experienced  prior  to  implementation  of 
the  December  4.  2000  lottery  allocation 
was  on  the  verge  of  creating  gridlock 
and  it  is  critical  that  we  act  to  avoid  this 
reoccurrence.  Third,  LGA  is  a  HDR 
airport  at  which  operations  are  limited 
by  regulation  until  2007. 

Given  the  unique  circumstances  that 
exist  at  LGA,  the  FAA  believes  that  a 
demand  management  approach  has 
potential  to  continue  to  realign  demand 
with  capacity  and  provide  for  an 
effective  and  efficient  means  of 
allocating  the  airport's  limited  capacity 
once  the  exemption  slot  lottery 
allocation  is  no  longer  in  place.  But  any 
special  demand  management  measures 
at  LGA  would  maintain  the  Federal 
policy  that  requires  airport  operators  to 
provide  reasonable  and 
nondiscriminatory  access  to  air  carriers. 

Options 

The  FAA  is  considering  a  phased 
approach  in  its  implementation  of  a 
demand  management  solution  at  LGA. 
In  the  first  phase,  the  FAA  would 
extend  the  existing  lottery  and  hold  an 
additional  lottery  to  allocate  any  unused 
capacity.  In  the  second  phase,  one  of 
several  demand  management 
approaches  would  be  adopted.  The 
approaches  currently  under 


consideration  are  discussed  below. 
Beyond  these  approaches,  the  FAA 
recognizes  that  there  may  be  other 
effective  approaches  that  it  should 
consider  and  strongly  encourages  the 
submission  of  comments  on  any 
approach  that  could  continue  to  manage 
airport  delay  and  congestion  at  LGA. 
When  evaluating  each  proposed  option, 
commenters  are  requested  to  consider 
the  following  points: 

•  The  option  should  effectively 
manage  airport  delay  and  congestion  at 
LGA. 

•  The  option  should  improve  the 
efficient  use  of  the  airport's  capacity, 
and  to  the  extent  possible,  expand 
capacity  at  the  airport  or  within  those 
aviation  facilities  operated  by  PANYNJ. 

•  The  option  may  use  economic 
incentives  to  bring  about  a  balance 
between  airport  capacity  and  demand. 

•  The  option  should  be  flexible 
enough  to  allow  policy  makers  the 
opportunity  to  address  certain  policy 
goals  such  as  ensuring  air  carrier 
competition  and  service  to  small 
communities. 

•  The  option  cannot  degrade  aviation 
safety. 

A.  Phase  One:  Extend  the  Existing 
Lottery  Allocation  and  Hold  an 
Additional  Lottery  To.  Allocate  Unused 
Capacity 

The  FAA  considered  three  options 
that  would  extend  the  December  2000 
lottery  allocation,  but  proposes  only  one 
of  the  options  in  this  notice  for 
comment.  The  first  option  was  to  extend 
the  termination  date  of  the  current 
lottery  allocation.  While  this  option 
would  not  disrupt  current  scheduled 
operations,  it  does  not  have  the 
flexibility  necessary  to  take  into  account 
changes,  such  as  retiuned  or  unused  slot 
exemptions,  since  the  lottery  was  held 
on  December  4,  2000.  The  second 
option  would  be  to  conduct  a  new 
lottery  of  all  159  AIR-21  slot 
exemptions.  This  option  was  rejected 
because,  with  limited  exceptions,  new 
entrant  and  small  community  carriers 
have  implemented  viable  schedules 
using  the  slot  times  currently  allocated. 
Additionally,  the  FAA  determined  that 
it  would  be  too  disruptive  for  the 
carriers,  passengers  and  conununities 
that  have  benefited  from  new  schedules 
following  the  December  lottery. 

The  last  option  considered  is  the 
option  proposed  by  the  FAA  in  this 
notice  for  comment.  The  FAA  proposes 
to  maintain  the  slot  lottery  allocation, 
that  began  January  31,  2001,  and  to 
conduct  an  additional  lottery  to  allocate 
certain  available  capacity.  This  option 
would  maintain  the  current  allocation 
without  disruption  and  provides 


opportunity  for  new  entrant  carriers  that 
were  limited  or  excluded  from  the  first 
lottery.  It  was  the  FAA's  intention  for 
the  slot  lottery  allocation  to  be  a  short- 
term  solution  and  that  the  eligibility 
criteria,  which  limited  participation  in 
the  lottery  to  carriers  that  had  received 
an  allocation  from  the  FAA  by 
November  9,  2000,  and  planned  to  begin 
service  by  January  1,  2001,  was 
warranted  in  order  to  recognize  existing 
service  while  discouraging  the  filing  of 
additional  requests  and  commencement 
of  new  service.  Given  that  it  is  necessary 
to  maintain  current  operational  limits,    " 
the  FAA  believes  that  unused  available 
capacity  should  provide  access  to  LGA 
for  carriers  that  previously  were 
excluded  or  did  not  receive  a  full 
allotment  as  a  new  entrant.  However, 
this  access  must  be  within  the  current 
operational  limit. 

The  FAA  proposes  to  make  available 
through  the  new  lottery  four  AIR-21  slot 
exemption  times  that  were  selected  by 
Southeast  Airlines  in  the  December  4 
lottery  but  subsequently  not  used. 
Additionally,  there  are  10  slot 
exemptions  in  the  9  p.m.  hour  that  were 
tiuned  in  to  the  FAA  permanently. 
Consequently,  there  are  14  exemption 
slots  that  are  available  for  allocation. 
Carriers  that  permanently  returned 
exemption  slots,  had  exemption  slots 
withdrawn  for  non-use,  or  otherwise  did 
not  operate  the  selected  slot  exemptions 
will  have  their  number  of  slots 
exemptions  reduced  accordingly.  The 
agency  considered  whether  the  seven 
slots  selected  by  Legend  Airlines  and 
subsequently  allocated  by  a  contingency 
round  should  be  withdrawn  and  made 
available  during  this  second  lottery. 
Upon  consideration,  the  FAA 
determined  that  the  withdrawal  of  these 
exemption  slots  would  further  disrupt 
carrier  schedules  and  that  these  slots 
should  continue  to  be  used  by  the 
carriers  that  participated  iii  the 
contingency  round.  In  the  event  that 
prior  to  this  proposed  lottery  additional 
slot  exemptions  are  permanently 
returned  by  airlines  or  withdrawn  by 
the  FAA  for  non-use,  those  slot 
exemptions  would  be  placed  in  the 
available  pool  for  reallocation. 

The  agency  proposes  that  carriers 
eligible  to  participate  in  the  lottery  for 
these  14  exemption  slots  be  initially 
limited  to  new  entrant  carriers  that  did 
not  participate  in  the  December  4  lottery 
or  new  entrant  carriers  that  were  unable 
to  select  up  to  four  exemption  slots 
during  the  first  round  of  the  December 
4  lottery.  Any  slot  exemption  not 
selected  by  a  new  entrant  in  the  first 
round  would  be  offered  to  all  eligible 
carriers  again  using  the  established  rank 
order  from  the  December  4  lottery. 
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Consistent  with  the  intent  of  AIR-21 
this  proposed  allocation  to  new  entrants 
through  this  additional  lottery  will 
provide  an  opportunity  to  maintain 
approximately  the  same  balance  of  slot 
exemptions  for  new  entrants  and  service 
to  small  communities. 

Vanguard  Airlines  is  the  only  carrier 
which  participated  in  the  first  lottery 
that  was  limited  to  selecting  less  than 
the  four  slot  exemptions  permitted  in 
the  first  round  to  all  other  participating 
new  entrant  carriers.  The  FAA  believes 
that  allowing  Vanguard  limited 
participation  to  potentially  select  two 
additional  slots  exemptions  places  it  on 
equal  footing  with  other  new  entrant 
carriers  that  may  participate  in  this 
proposed  lottery. 

Tne  FAA  proposes  to  follow  similar 
lottery  procedures  as  set  forth  in  the 
December  4.  2000,  Federal  Register 
notice,  with  certain  modifications.  All 
carriers  eligible  to  participate  in  the 
lottery  must  meet  the  eligibility  criteria 
for  AIR-21  operations,  as  articulated 
under  OST  Order  2000-4-10.  A  notice 
of  intent  to  participate  in  the  lottery  by 
a  carrier  must  be  received  by  the  FAA 
Slot  Administration  Office  by  the  date 
specified  in  a  notice  of  lottery 
subsequently  published  in  the  Federal 
Register.  Any  slot  exemptions  not 
selected  by  participating  new  entrant 
carriers  would  be  made  available  for 
service  to  small-hub  and  non-hub 
airports  by  carriers  that  participated  in 
the  December  4,  2000,  lottery  and 
allocated  in  accordance  with  the 
established  rank  order  from  that  lottery. 
Similar  to  the  December  4  lottery, 
participating  new  entrant  carriers  would 
select  available  slot  exemption  times 
until  the  carrier  had  a  maximum  of  four 
slot  exemptions  during  peak  hoxu«. 
Also,  consistent  Vkrith  the  first  round 
provisions  of  the  December  4  lottery,  the 
FAA  proposes  that  new  entrant  carriers 
be  able  to  select  exemption  times 
without  regard  to  the  cap  of  75 
scheduled  operations  per  hour. 
However,  the  FAA  does  have  concern 
that  certain  hours  may  become 
oversubscribed.  For  example,  in  the  5 
p.m.  hour,  additional  selections  by  new 
entrant  airlines  in  the  December  4 
lottery  had  resulted  in  80  scheduled  slot 
operations  allocated  during  this  hoiu.  If 
flights  diu-ing  current  peak  periods  were 
to  increase,  the  operational  and  delay 
consequences  to  all  operators  may  offset 
the  benefits  for  new  entrants.  In  order  to 
maintain  a  balance  between  the 
operational  benefits  of  a  limit  of  75 
scheduled  operations  per  hour  and  the 
additional  flexibility  that  may  be 
needed  by  certain  new  entrant  airlines, 
the  FAA  does  reserve,  if  necessary,  that 
certain  hours  (for  example,  5:00  p.m. 


and  6:00  p.m.)  may  be  limited  or 
excluded  for  the  purpose  of  new  entrant 
airline  selections  exceeding  the  75 
hourly  cap. 

The  lottery  procedures  are  proposed 
as  follows: 

1.  New  entrant  carriers  eligible  to 
participate  in  this  lottery  are  carriers 
that  did  not  participate  in  the  December 
4  lottery  or  carriers  that  selected  less 
than  four  exemption  slots  during  the 
first  round  of  the  December  4  lottery 
and  must  have  certified  to  the 
Department  of  Transportation  in 
accordance  with  the  procedures 
articulated  in  OST  Order  2000-4-10. 

2.  New  entrant  carriers  intending  to 
participate  must  notify  the  FAA  Slot 
Administration  Office  by  the  date 
specified  in  the  notice  of  lottery  to  be 
published  in  the  Federal  Register. 

3.  New  entrant  carriers  will 
participate  in  a  random  drawing  for 
selection  order.  Carriers  will  select  in 
that  order.  Each  carrier  must  make  its 
selection  within  5  minutes  after  being 
called  or  it  shall  lose  its  turn. 

4.  No  new  entrant  carrier  may  select 
more  than  four  exemption  times. 
Carriers  that  hold  less  than  four  slot 
exemptions  may  only  select  slot 
exemptions  so  as  to  not  exceed  holding 
a  total  of  four.  Each  new  entrant  carrier 
may  select  one  slot  exemption  time  in 
each  hour  without  regard  to  whether  a 
slot  is  available  in  that  hour.  The 
available  times  and  any  applicable 
restrictions  concerning  available 
exemption  slot  times  will  be  announced 
in  the  notice  of  lottery. 

5.  There  will  be  one  round  reserved 
for  selection  by  new  entrant  carriers. 
That  round  will  be  concluded  when  all 
participating  new  entrant  carriers  have 
reached  their  maximum  allocation,  or 
carriers  choose  not  to  select  remaining 
available  times.  Any  remaining  slot 
exemption  times  once  the  first  round  is 
completed  will  be  made  available  to 
carriers  providing  service  to  small  hub 
or  non-hub  airports  in  accordance  with 
the  established  rank  order  from  the 
December  4,  2000  lottery. 

6.  The  FAA  Chief  Counsel  will  be  the 
final  decision-maker  concerning 
eligibility  of  carriers  to  participate  in  the 
lottery. 

7.  "The  slot  exemptions  reallocated  by 
lottery  will  remain  in  effect  through 
October  26,  2002.  If  circumstances 
warrant,  this  date  may  be  extended 
through  notice  in  the  Federal  Register. 

8.  All  operations  allocated  under 
these  lottery  procedures  must 
commence  by  October  29,  2001. 

9.  All  carriers  that  participate  and 
select  exemption  slots  during  the  lottery 
must  re-certify  to  the  Department  of 
Transportation  in  accordance  with  the 


procedures  articulated  in  OST  Orders 
2000-4-10  and  2000-4-11.  and  provide 
the  Department  and  the  FAA  with  the 
markets  to  be  served,  the  number  of 
exemption  slots,  the  frequency,  and  the 
time  of  operation. 

10.  The  allocation  of  slot  exemptions 
by  this  proposed  lottery  would  remain 
through  October  26,  2002.  In  this  notice, 
the  FAA  discusses  several  longer-term 
demand  management  options.  A 
number  of  these  options  could  not  be 
implemented  prior  to  October  26,  2002. 
In  the  event  that  the  longer-term  option 
selected  cannot  be  implemented  before 
the  above  date,  the  FAA  anticipates  that 
continued  restrictions  on  the  operation 
of  AIR-21  slot  exemptions  in  the 
interim  would  be  necessary.  Any  slot 
that  becomes  available  during  the 
effective  period  of  the  lottery  allocation 
will  be  allocated  to  eligible  carriers 
using  the  established  rank  orders.  The 
FAA  may  extend  the  effective  period  of 
the  lottery  allocation  by  publication  of 
a  notice  in  the  Federal  Register.  If  the 
FAA  determines  that  a  sufficient 
number  of  slot  exemptions  are  available, 
these  slot  exemptions  would  be 
allocated  by  a  lottery.  Subsequent 
notices  of  lotteries  would  be  published 
in  the  Federal  Register  and  set  forth  the 
details  of  available  slot  exemption 
times,  any  applicable  hourly  restrictions 
and  required  start-up  dates.  Eligibility 
criteria  for  future  lotteries  would  be 
updated  to  reflect  prior  allocation  and  ~ 
operation  of  slot  exemptions. 

B.  Phase  Two:  Implementation  of  a 
Longer-Term  Solution 

It  is  paramount  to  assure  that  all  other 
reasonable  options  to  expand  LGA's 
limited  runway  capacity  have  been 
explored.  For  example,  should  the 
PANYNJ  conduct  a  comprehensive 
capacity  enhancement  study, 
identifying  all  actions  that  it  will  take  to 
increase  capacity  or  efficiency  at  the 
airport  prior  to  implementing  demand 
management  approaches. 

Given  an  apparent  inability  to 
significantly  expand  airfield  capacity  at 
LGA,  the  FAA  believes  that  the  only 
way  to  ensiu-e  that  the  demand  for  and 
the  supply  of  airfield  capacity  at  the 
airport  remains  in  balance,  over  the  long 
run,  may  be  to  adopt  demand 
management  at  LGA.  The  approaches 
that  are  currently  under  consideration 
can  be  generally  classified  into  two 
categories:  market-based  and 
administrative  options.  However,  it 
would  be  possible  to  create  hybrid 
options  based  on  the  characteristics  of 
each  approach.  These  general 
approaches  are  discussed  below. 
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I.  Market-Based  Options 

The  FAA  is  currently  considering  two 
general  types  of  market-based  options  to 
manage  demand  and  allocate  capacity  at 
LGA.  The  first  option  would  allow 
PANYNJ  to  establish  a  congestion  price 
for  landings  and  takeoffs.  The  second 
option  is  to  hold  an  auction  for  a 
predetermined  nimiber  of  landing  and 
take-off  rights  at  LGA.  Economic  theory 
suggests  that  under  perfect  information 
and  absent  any  competitive  constraints, 
both  approaches  (if  fully  implemented) 
would  yield  an  efficient  allocation  of 
resources  and  would  generate  an  equal 
amoimt  of  revenue.  The  difference 
between  the  two  options  is  the  role  of 
the  market.  Under  an  auction,  the  FAA 
determines  the  number  of  available 
landing  rights  and  the  market 
determines  their  value.  Under 
congestion  pricing,  the  price  is  set  by 
the  PANYNJ  and  the  market  then 
determines  how  many  landing  rights 
will  be  used  at  that  price.  The  general 
characteristics  of  each  option  are 
described  below.  In  addition  to  a 
generalized  description  of  these  market- 
based  solutions,  two  specific 
applications  of  these  approaches  are 
outlined  below.  These  specific  options 
were  developed  by  PANYNJ  for 
consideration  by  the  FAA  and  are  fully 
detailed  in  the  Appendix.  While  the 
specific  options  submitted  by  PANYNJ 
are  included  for  comment  in  this 
Federal  Register  notice,  FAA  does  not 
propose,  nor  endorse,  either  of  these 
options  at  this  time.  Federal  laws, 
regulations,  and  U.S.  international 
obligations  presently  in  place  may,  in 
fact,  prevent  PANYNJ  from  imposing 
these  proposals.  In  this  notice  we  seek 
suggestions  on  effective,  comprehensive 
solutions  that  represent  the  best  public 
policy  for  controlling  congestion  and 
allocating  operating  rights  at  LGA,  and 
we  will  consider  pertinent  legal  issues 
in  any  policy  options  ultimately  put 
forward  for  adoption. 

A.  Congestion-Based  Landing  Fees 

(1)  A  Generalized  Description  of  a 
Congestion-Based  Landing  Fee 

The  congestion  based  landing  fee 
option  allocates  slots  (under  the  HDR) 
and  slot  exemptions  (under  AIR-21  and 
pre  AIR-21  exemption  authority)  based 
on  the  aircraft  operator's  willingness  to 
pay.  Traditional  landing  fees  could  be 
supplemented  or  replaced  entirely  by  a 
system  of  fees  that  would  let  the  market 
allocate  aircraft  operations  per  hour. 
Under  all  scenarios,  FAA  would 
maintain  ultimate  control  of  the 
maximum  number  of  allowable  flights  at 
the  airport  based  on  safety  and 
efficiency.  During  periods  of  high 


demand  only  those  aircraft  operators 
that  value  the  use  of  the  airport's 
runways  most  would  use  the  nmways. 
Other  users  could  choose  to  operate 
diu'ing  periods  of  lower  demand  or 
could  choose  to  operate  at  less 
congested  neighboring  facilities  (e.g., 
John  F.  Kennedy  International  Airport). 
Proponents  of  this  approach  have 
suggested  that  this  type  of  congestion- 
based  pricing  policy  would  encourage 
the  use  of  larger  aircraft  at  LGA  and 
would  consequently  increase  the 
number  of  passengers  that  use  the 
capacity  constrained  facility. 

On  a  practical  level,  there  are  a 
number  of  ways  in  which  a  congestion 
pricing  system  could  be  established.  For 
instance,  a  two-part  tariff  could  be 
created,  combining  the  traditional 
landing  charge  with  a  flat  surcharge  that 
could  vary  throughout  the  day. 
Alternatively  a  weight-based  fee  could 
be  constructed  which  would  encourage 
the  use  of  larger  aircraft  during  periods 
of  high  demand.  Regardless  of  how  the 
fee  is  constructed,  it  must  be  capable  of 
bringing  into  balance  airport  capacity 
and  demand. 

(2)  A  Potential  Congestion-Based  Fee 
Approach 

The  PANYNJ  has  identified  two 
versions  of  congestion  pricing  for 
consideration.  A  complete  description 
of  these  is  provided  in  the  Appendix. 
When  evaluating  both  versions  of  this 
option,  commenters  are  asked  to  be 
mindful  of  their  key  characteristics. 

Option  A  contemplates  that  the 
restrictions  imposed  by  the  HDR  would 
remain  in  effect  imtil  2007  and  that  the 
FAA  would  increase  the  nimiber  of  slot 
exemptions  under  AIR-21.  The  PANYNJ 
would  levy  the  same  congestion  fee  on 
all  aircraft  operations  (both  landings 
and  take-offs),  including  operations 
conducted  imder  HDR  authority,  that 
occur  during  the  Congested  Period  at 
LGA,  except  for  a  limited  number  of 
AIR-21  flights  that  would  be  exempted 
from  the  fee.  The  PANYNJ  anticipates 
that  the  FAA  would  conduct  a  lottery 
(in  the  same  manner  as  it  conducted  the 
initial  AIR-21  slot  exemption  lottery  in 
December  2000)  to  allocate  three 
additional  AJR-21  slot  exemptions  per 
hour  for  use  for  qualified  AIR-21 
operations.  The  congestion  fee  would  be 
set  to  discourage  the  actual  operation  of 
flights  beyond  the  hoiuly  operations 
target.  Each  year  thereafter,  the  FAA 
would  conduct  another  lottery  to 
allocate  additional  slot  exemptions  for 
qualified  AIR-21  operations.  Under  this 
option,  the  PANYNJ  expects  that  the 
congestion  fee  would  range  between 
$350-5700  for  each  arriving  and 
departing  flight.  Associated  annual 


revenues  are  estimated  to  range  between 
$13O-$260  million  per  year. 

Option  B  differs  from  Option  A  in  two 
ways.  The  first  difference  is  that  under 
Option  B  the  PANYNJ  contemplates  that 
the  FAA  would  gradually  reduce  the 
constraints  imposed  under  both  the 
HDR  and  the  AIR-21  slot  exemption 
lottery  in  conjimction  with  the 
introduction  of  the  congestion  fee  and 
in  anticipation  of  the  elimination  of  the   . 
HDR  by  2007  as  required  by  AIR-21.  In 
addition  to  increasing  the  nimiber  of 
AIR-21  slot  exemptions  that  could  be 
allocated,  as  in  Option  A,  the  FAA 
would  (i)  annually  increase  the  number 
of  allocated  HDR  operations  in  each 
hour  by  a  maximum  of  5  percent  using 
the  rules  established  in  the  FAA's  HDR 
regulations  to  allocate  among  the 
airlines  the  authority  to  conduct  these 
additional  operations,  and  (ii)  revise  the 
HDR  to  reduce  or  eliminate  the  current 
restrictions  that  limit  the  use  of  14 
commuter  slots  each  hour  to  small 
aircraft,  which,  the  PANYNJ  indicates 
will  improve  the  operating  efficiency  of 
LGA.  Effective  in  2007,  when  the  HDR 
is  eliminated,  there  would  no  longer  be 
any  administrative  constraints  on  the 
permissible  number  of  operations  at 
LGA,  but  the  congestion  fee  would 
remain  in  place  and  would  continue  to 
maintain  a  balance  between  demand 
and  capacity  at  LGA. 

The  second  difference  between 
Option  A  and  Option  B  is  that  imder 
Option  B,  the  PANYNJ  would  levy  two 
different  congestion  fees;  one  congestion 
fee  would  be  charged  for  all  flights 
operating  between  LGA  and  any  small 
hub  or  non-hub  airport  qualifying  for 
AIR-21  service,  as  well  as  general 
aviation  flights,  and  another,  much 
higher  congestion  fee  would  be  charged 
for  all  other  aircraft  operations.  Under 
this  option,  the  PANYNJ  expects  that 
the  congestion  fee  for  air  carriers  serving 
AIR-21  markets  (and  general  aviation) 
to  range  between  $350-$700  for  each 
arriving  and  departing  flight  and  a  range 
of  $700-$2,000  for  all  other  arriving  or 
departing  aircraft.  Associated  annual 
revenues  are  estimated  to  range  between 
$240-$550  million  per  year. 

Under  congestion  pricing,  the 
PANYNJ  is  also  considering  the 
desirability  of  exempting  from  the 
congestion  fee  certain  operations  that 
serve  airports  that  qualify  for  AIR-21 
small  hub  or  non-hub  service  imder  49 
U.S.C.  41716(a)  and  DOT  Order  2000-4- 
11.  Three  potential  approaches  under 
consideration  are  to  exempt  (i)  80 
operations  (or  a  lower  number  that  may 
be  determined  by  PANYNJ  to  increase 
the  overall  operating  efficiency  of  LGA) 
qualified  under  AIR-21  for  small  hub  or 
non-hub  service;  (ii)  all  AIR-21 
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qualified  operations  serving  small  hub 
or  non-hub  airports  within  300  miles  of 
LGA,  for  example,  given  that  passengers 
in  markets  within  this  distance  have  few 
connecting  flight  options;  or  (iii)  a 
combination  of  these  two  approaches. 
The  PANYNJ  has  also  considered 
whether  to  exempt  new  entrant  airlines 
from  the  congestion  fee,  but  presently 
does  not  anticipate  doing  so  because  of 
concerns  that  such  an  exemption  could 
disadvantage  incumbent  carriers  vis-a- 
vis new  entrant  carriers. 

The  FAA  is  interested  in  receiving 
comments  regarding  the  key 
characteristics  of  the  procedure  which 
the  PANYNJ  has  identified  for 
consideration  and  encourages,  to  the 
extent  appropriate,  variations  on  the 
PANYNJ  approaches.  Issues  such  as 
adequacy,  effectiveness,  ease  of 
administration,  and  impact  on  afr     . 
carriers  and  the  traveling  public  should 
all  be  addressed.  In  particular, 
comments  are  solicited  on  whether  the 
proposed  range  of  fees  will  likely 
influence  air  carrier  behavior  and 
manage  congestion  and  delay  at  LGA; 
whether  the  approach  would  maintain 
and/or  expand  service  to  small 
communities  and  foster  new  airline 
entry  into  the  LGA  market;  and  whether 
the  approach  provides  for  a  smooth 
transition  to  2007  when  the  HDR 
expires. 

B.  Auctioning  of  Landing  and  Take-Off 
Rights 

(1)  A  Generalized  Description  of  an 
Auction 

Under  this  approach,  the  airport  or 
the  FAA  would  hold  an  auction  for  a 
specified  number  of  landing  and  take-off 
rights.  Each  eligible  aircraft  operator 
would  have  the  opportunity  to 
participate  in  the  auction.  To  ensure 
that  air  carriers  could  build  and 
maintain  reliable  service  patterns  prior 
to  the  elimination  of  the  HDR  in  2007, 
the  auction  would  be  phased  in  over  a 
number  of  years,  with  a  fixed  percentage 
of  HDR  slots  and  AIR-21  slot 
exemptions  auctioned  off  each  year.  To 
ensure  that  air  carrier  competition 
remains  vibrant  at  LGA  and  that  all 
aircraft  operators  have  an  opportunity  to 
participate  in  the  auction,  landing  and 
take-off  rights  could  also  be  re- 
auctioned  periodically.  For  example,  a 
staggered  approach  could  require  25% 
of  the  available  landing  and  take-off 
rights  each  year  be  re-auctioned,  with 
each  landing  and  take-off  right  valid  for 
a  period  of  4  years.  Auction  "fees" 
could  be  considered  as  an  addition  to  all 
other  fees  assessed  at  the  airport. 
Alternatively,  the  airport  could  exempt 
the  recipients  of  the  auctioned  landing 


and  take-off  rights  irom  the  current 
weight-based  landing  fees. 

Comments  are  specifically  requested 
on  the  various  methods  by  which  an 
auction  could  be  constructed  and  the 
frequency  of  the  auction.  Similar  to  the 
congestion  pricing  option,  it  is 
anticipated  that  an  auction,  would 
generate  revenue  in  excess  of  the 
airport's  traditional  rate  base.  There  are 
several  possible  approaches  to  cap 
revenue  to  recover  only  the  cost 
associated  with  operations  affected  by 
the  auction.  The  two  specific  methods 
that  are  described  here  are  examples. 
First,  actual  auction  bids/payments 
could  be  scaled  back  proportionately  to 
the  ratio  of  airport  cost  to  the  aggregate 
of  winning  bids.  Second,  rebates  could 
be  offered  to  new  entrants  and  limited 
incumbents  to  ensure  the  promotion  of 
afr  carrier  competition  and  service  to 
small  communities. 

(2)  A  Potential  Auction  Based  Approach 

The  PANYNJ  has  identified  a  hybrid 
procedure  for  consideration  that 
combines  both  administrative 
procedures  and  an  auction  of  a  portion 
of  operations  at  LGA.  A  complete 
description  of  this  approach  is  provided 
in  the  Appendix.  When  evaluating  this 
option,  commenters  are  asked  to  be 
mindful  of  the  key  characteristics  of  its 
proposed  application.  These 
characteristics  are  summarized  below: 

•  Airport  reservations  would  replace 
HDR  Slots  and  AIR-21  slot  exemptions. 

•  Afr  carrier  reservations  would  be 
allocated  according  to  the  following 
formula: 

•  Each  carrier  given  a  baseline 
allocation  of  reservation  of  up  to  20 
reservations  per  day  for  use  for  service 
between  LGA  an  any  other  destination 
permitted  under  the  LGA  Perimeter 
Rule. 

•  80  Reservations  (allocated  by 
lottery,  auction,  or  a  combination  of 
these  methods)  reserved  for  carriers 
seeking  to  serve  small  communities. 

•  70  percent  of  the  remaining 
reservations  allocated  to  each  carrier 
according  to  their  enplaned  market 
share. 

•  Remaining  reservations  auctioned 
among  competing  carriers. 

The  PANYNJ  suggests  that  this 
approach  could  be  implemented  in  one 
of  two  ways: 

Option  A:  Immediate  replacement  of 
all  HDR  slots  and  AIR-21  slot 
exemptions.  Reservations  would  be 
reallocated  every  two  years  according  to 
One  of  the  four  methods  described 
above. 

Option  B:  Four-year  phase  out  of  the 
existing  HDR  slots  and  AIR-21  slot 
exemptions.  In  the  first  year,  afrlines  are 


guaranteed  to  receive  at  least  75  percent 
of  thefr  current  HDR  slots  and  AIR-21 
slot  exemptions  through  a  baseline 
allocation.  In  the  second  year,  airlines 
are  guaranteed  50  percent;  and  in  the 
third  year  25  percent.  In  this  scenario 
phase  out  would  be  completed  in  year 
four. 

The  Auction  for  reservations 
(excluding  the  auction  proceeds  for  the 
80  reservations  set-aside  for  small 
communities)  is  estimated  to  yield 
additional  annual  revenues  to  the 
PANYNJ  of  approximately  $60  million 
to  $90  milUon  for  Option  A  and  for 
Option  B  once  it  is  fully  implemented. 
Option  B  is  estimated  to  yield 
additional  revenues  of  approximately 
$18-$26  million  in  the  first  year.  $35- 
$53  million  in  the  second  year,  and 
$53-$79  million  in  the  third  year.  These 
estimates  assume  auction  prices  in  the 
range  of  $20,000  to  $30,000  per 
Reservation  per  month. 

The  FAA  is  interested  in  receiving 
comments  regarding  the  key 
characteristics  of  the  procedures  that  the 
PANYNJ  identified  for  consideration 
and  encourages  comments,  to  the  extent 
appropriate,  on  variations  of  this 
approach.  Issues  such  as  adequacy, 
effectiveness,  ease  of  administration, 
and  impact  on  afr  carriers  and  the 
traveling  public  should  all  be  addressed. 
In  particular,  comments  are  solicited  on 
whether  the  relative  distribution  of 
reservations  among  the  four  potential 
allocation  methods  provide  sufficient 
opportunity  for  service  by  new  entrants 
and  provide  for  the  maintenance  and/or 
expansion  of  service  to  small 
communities;  how  much  revenue  would 
be  derived  from  the  auction  and  if  the 
suggested  use  of  funds  is  appropriate 
(see  discussion  in  the  succeeding 
section  of  this  notice).  Finally,  is  the 
combination  of  administrative 
procedures  and  market-based  solutions 
appropriate  or  should  there  be  greater 
reliance  on  a  market  mechanism  to 
allocate  reservations.  For  example,  is  it 
appropriate  to  allocate  70  percent  of  the 
remaining  reservations  based  on  afr 
carrier  business  performance  (i.e., 
enplaned  market  share)  or  should  more 
of  these  reservations  be  included  in 
those  that  are  auctioned  off  after  the 
baseline  and  service  to  small 
communities  allocations  have  been 
made.  — 

(3)  Collection  and  Use  of  Revenue 
Derived  From  a  Market-Based  Approach 

As  noted  previously,  it  is  anticipated 
for  a  market-based  approach  to  be 
effective  in  allocating  scarce  resources 
at  LGA,  the  revenue  generated  would  far 
exceed  the  amount  collected  by 
traditional  airport  charges.  Furthermore, 
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the  specific  market-based  options  that 
have  been  offered  by  PANYNJ  for 
consideration  have  suggested  that  any 
market-based  fee  or  auction  payment 
would  be  in  addition  to  the  airport's 
traditional  landing  charges.  The 
generation  of  revenue  in  excess  of  the 
airport's  traditional  cost  base  raises 
several  policy  questions  for  the  FAA. 

As  noted  aoove,  a  market-based 
approach  has  the  potential  to  generate 
large  sums  of  excess  revenue  beyond  the 
airport's  traditional  rate  base.  What  is 
the  appropriate  use  of  this  additional 
revenue?  In  this  circumstance,  would 
there  need  to  be  specific  limitations  on 
use  of  the  revenue  generated  by 
PANYNJ  under  a  market-based 
approach?  ^  Should  the  use  of  such 
funds  be  explicitly  limited,  as  a  part  of 
the  FAA's  approval? 

The  PANYNJ  has  identified  several 
possible  uses  for  revenue  derived  under 
a  market-based  approach.  For  example, 
revenues  could  be  used: 

•  To  pay  for  projects  that  increase 
airport  capacity  in  the  local  airport 
system  or  at  other  regional  airports; 

•  To  pay  for  expenses  incuned  for 
AlP-eligible  (but  not  AlP-funded)  noise 
mitigation  projects,  in  order  to  reduce 
the  burden  of  airport  activity  on  nearby 
communities; 

•  To  lease  HDR  slots  at  LGA  from 
airlines,  and  to  bold  them  in  abeyance, 
in  order  to  reduce  demand; 

•  To  advance  the  goals  of  AIR-21  to 
increase  airline  competition  and  small 
community  air  service;  or 

•  Periodically  to  rebate  remaining 
proceeds  to  airlines  operating  at  LGA 
based  on  the  number  of  passenger 
enplanements  at  LGA  during  a  defined 
period  of  time,  in  order  to  provide  an 
incentive  for  airlines  to  increase  the 
voliune  of  passengers  they  carry  without 
increasing  the  number  of  flights  they 
operate  from  LGA  (by  up-gauging  their 
fleet  of  aircraft  and  improving  their  load 
factors). 

In  addition  to  these  options,  the  FAA 
has  also  identified  some  potential  uses 
of  the  excess  revenue  that  would  be 
generated  under  a  market-based 
approach.  They  include  (1)  encouraging 
the  use  of  less  congested  facilities  by 
offering  rebates  to  aircraft  operators;  (2) 
creating  a  national/regional  trust  fund 
for  capacity  enhancement;  (3)  using 
excess  revenue  to  encourage  service  to 
small  communities.  Several  of  these 
options  are  likely  to  require  statutory 
authority  and/or  rulemaking. 


^  At  LGA,  under  current  federal  legislative 
authority,  PANYN)  use  of  airport  revenues  is  not 
subject  to  the  general  federal  requirement  to  use 
airport-generated  revenue  only  for  airport  purposes, 
and  PANYN)  naay  use  airport  revenue  to  support 
the  general  obligations  of  the  Authority. 


The  FAA  is  seeking  comment  on  these 
suggested  uses  of  funds  and  the 
desirability  of  showing  that  all  capacity 
and  efficiency  actions  have  been  taken. 

n.  Administrative  Options 

The  FAA  is  ciuxently  considering 
three  types  of  administrative  options  to 
allocate  takeoff  and  landing  ri^ts  at 
LGA.  Further  variations  of  each  option 
are  also  possible.  The  first  option  would 
encourage  the  use  of  larger  aircraft  at 
LGA.  Three  variations  of  this  approach 
are  discussed.  The  second  option  would 
replace  the  HDR  with  a  new  slot 
allocation  rule  that  woidd  streamline 
the  slot  allocation  process  that  exists 
under  the  HDR.  It  would  rationalize  the 
pools  of  slots  set-aside  for  small 
community  service  by  consolidating 
existing  HDR  commuter  and  air  carrier 
slots  used  for  service  to  small  hub  and 
non-hub  airports  and  AIR-21  slot 
exemptions  allocated  for  that  service 
into  a  single  category  and  provide  a 
limited  withdrawal  of  air  carrier  slots 
for  new  entrants.  The  third  option 
would  repeal  the  current  HDR  and 
establish  a  new  rule  that  would  provide 
each  carrier  with  potentially  sli^tly 
lower  percentage  of  its  current  slot  base. 
There  would  be  a  limited  withdrawal  of 
slots  that  woidd  be  apportioned  to  three 
pools  to  be  allocated  by  lottery:  (1)  For 
new  entrants,  (2)  for  small  community 
service,  and  (3)  for  general  distribution 
to  all  inciunbent  carriers. 

In  addition  to  the  three  options 
presented  above,  there  are  two 
administrative  options  that  the  FAA 
considered  but  decUned  to  set  forth  for 
public  comment.  One  of  these  options 
would  be  to  reduce  the  number  of 
reservations  provided  per  hour  at  LGA 
in  the  "Other"  category.  Currently,  there 
are  six  operations  permitted  per  hour  at 
LGA  in  die  "Other"  category  that  are 
available  for  general  aviation,  charter 
operations  and  other  non-scheduled 
operations.  The  FAA  considered 
whether  to  reduce  the  number  of 
reservations  allocated  under  the 
"Other"  category  and  add  a 
corresponding  number  of  AIR-21 
operations  per  hour.  However,  the  FAA 
believes  it  is  important  to  ensure  access 
for  general  aviation  and  other 
unscheduled  operations.  Therefore,  the 
agency  has  decided  against  reduction  of 
this  already  limited  category  of 
operations. 

The  FAA  also  considered  whether  the 
HDR  should  be  changed  to  eliminate  the 
authority  to  conduct  extra  sections  of 
scheduled  flights.  Extra  sections  operate 
based  on  passenger  demand  and  do  not 
require  an  additional  slot  beyond  the 
one  required  for  the  original  scheduled 
flight.  "The  Air  Carrier  Association  of 


America,  some  new  entrant  airlines  and 
others  have  said  that  by  eliminating  the 
authority  for  extra  sections,  capacity 
would  bie  available  for  AIR-21 
operations.  The  FAA  has  decided  not  to 
seek  comment  on  eliminating  the  extra 
section  authority  in  the  HDR.  While  this 
might  result  in  some  opportunities  for 
reallocation  of  operations,  the  FAA 
recognizes  that  the  use  of  extra  sections 
predates  the  adoption  of  the  HDR  and  is 
a  significant  factor  in  accommodating 
passenger  demand  in  certain  markets 
during  peak  travel  periods. 

There  have  been  allegations  that  extra 
section  authority  may  be  abused  by 
airlines  when  the  FAA  is  conducting  air 
traffic  management  programs,  e.g.,  that 
some  carriers  file  additional  flight  plans 
solely  for  the  purpose  of  obtaining  better 
proposed  times  for  air  traffic  clearance 
and  then  a  later  scheduled  flight  is 
substituted  in  the  proposed  "extra 
section"  time.  The  FAA  has  investigated 
these  allegations.  The  FAA  Air  Traffic 
Control  System  Command  Center 
routinely  monitors  proposed  flights  and 
has  addressed  this  behavior  at  LGA  and 
other  airports  during  traffic  management 
programs.  The  FAA  does  not  find  this 
to  be  an  on-going  practice  that  affects 
operations  at  LGA. 

A.  Encouraging  the  Use  of  Larger 
Aircraft 

The  first  variation  of  this  approach 
would  involve  the  FAA  administratively 
determining  the  minimum  aircraft  size 
operating  at  LGA.  By  establishing  a 
minimmn  size,  the  amount  of  airport 
congestion  and  delay  experienced  at  the 
airport  could  be  controlled,  while 
simultaneously  increasing  the 
throughput  of  passengers  at  LGA. 
Provision  for  access  by  air  carriers 
serving  small  communities  would  be 
achieved  by  exempting  a  specified 
number  of  operations,  reserved  for 
serving  small  and  non-hub  airports, 
from  the  minimimi  aircraft  size 
requirement.  A  transition  period  would 
be  necessary  to  determine  the 
appropriate  minimum  aircraft  size  that 
would  balance  the  dememd  for  and 
supply  of  airfield  capacity. 

For  example,  the  FAA  would  phase- 
out  the  HDR  over  a  period  of  time, 
perhaps  four  years.  However,  a  shorter 
phase-out  would  also  be  considered  if 
the  number  of  slots  that  would  be 
phased-out  under  a  four-year  period 
would  not  produce  the  intended 
benefits  in  a  timely  manner.  In  the  first 
year,  the  FAA  would  withdraw  25 
percent  of  the  slots  and  slot  exemptions 
either  randomly  or  using  the  slot 
withdrawal  priority  number  during  the> 
congested  periods.  These  withdrawn 
slots  and  slot  exemptions  would  then  be 
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made  available  for  use  based  on  aircraft 
size.  In  the  succeeding  years,  additional 
slots  and  slot  exemptions  woidd  be 
withdrawn.  All  slots  and  slot 
exemptions  could  be  allocated  based  on 
a  procedure  such  as  the  one  described 
below,  which  gives  priority  to  larger 
aircraft. 

One  possible  approach  for  allocating 
by  aircraft  size  would  be  for  the  FAA  to 
invite  air  carriers  to  submit  a  series  of 
hourly  flight  schedules  for  flights  to 
occur  over  the  next  six  months 
according  to  aircraft  size  for  those  hours 
during  the  period  of  congestion.  The 
congestion  period  would  run  from  7:00 
a.m.  to  21:59  p.m.  on  weekdays,  and 
more  limited  time  periods  on  the 
weekends.  Air  carriers  would  first  be 
asked  to  submit  to  the  FAA  hourly  flight 
schedules  for  aircraft  serving  LGA  with 
150  or  more  seats.  Air  carriers  with  the 
largest  aircraft,  would  be  given  priority 
by  the  FAA  in  granting  authority  to 
implement  their  schedules.  In  the  event 
that  there  still  exists  excess  airfield 
capacity  during  the  congested  period, 
air  carriers  would  again  be  invited  to 
submit  hourly  flights  schedules  for 
aircraft  serving  LGA  with  100-149  seats. 
To  the  extent  that  excess  capacity  still 
exists,  the  remaining  landing  and 
takeoff  rights  would  be  allocated  among 
all  qualified  air  carriers  serving  LGA. 
The  allocation,  when  complete,  would 
be  efiiective  for  approximately  six 
months  consistent  with  summer  and 
winter  scheduling  seasons.  Successive 
six-month  schedules  would  be 
authorized  by  the  FAA  using  a  similar 
process. 

To  ensure  that  service  to  small  and 
non-hub  airports  be  maintained,  an 
initial  baseline  allocation  of  150 
operations  could  be  guaranteed  to  air 
carriers  serving  small  and  non-hub 
airports.  This  baseline  allocation  would 
be  done  via  lottery  and  reallocated  every 
2  years.  Air  carriers  would  be  free  to 
determine  which  small  communities 
they  would  serve  and  the  fi^uency  of 
service.  The  baseline  allocation  of  150 
slots  seeks  to  guarantee  a  minimum 
amount  of  service  to  small  communities 
than  is  greater  than  provided  under  the 
current  lottery.  Air  carriers  will  be  able 
to  supplement  this  baseline  allocation 
with  operations  received  in  other 
allocations.  Under  this  option,  the  FAA 
is  also  considering  as  an  alternative  to 
creating  a  small  community  set-aside, 
the  desirability  of  establishing  a 
baseline  allocation  for  all  air  carriers 
serving  LGA. 

It  is  possible  that  over  a  period  of 
time,  for  example,  five  years,  the  FAA 
would  be  able  to  establish  permanent 
minimum  aircraft  size  requirements 
based  on  experience  from  the  semi- 


annual schedule  submission  process. 
Once  a  permanent  solution  is 
established,  air  carrier  access  would  be 
determined  solely  by  compliance  with 
the  minimum  aircraft  size  requirement. 

The  second  variation  to  encourage  the 
use  of  larger  aircraft  would  be  to 
maintain  the  HDR  and  AIR-21 
allocations  and  eliminate  the  use  of 
commuter  aircraft  [i.e.,  jets  aircraft  with 
55  seats  or  less  and  turboprops  with  74 
seats  or  less)  in  air  carrier  slots.  There 
are  approximately  80  air  carrier  slots 
that  are  operated  with  commuter 
aircraft.  Under  this  variation,  carriers 
would  decide  whether  to  continue  this 
service  using  a  commuter  slot,  to 
continue  this  service  with  a  large 
aircraft  or  to  eliminate  the  service 
entirely.  Regardless  of  which  course  is 
chosen  by  the  carriers,  it  is  anticipated 
that  there  will  be  an  increase  in  the 
average  size  of  aircraft  operating  at  LGA. 

The  third  variation  to  encourage  the 
use  of  larger  aircraft  would  be  to 
maintain  the  current  HDR  and  AIR  21 
allocations  and  eliminate  the  size 
limitation  of  the  commuter  category 
(merge  the  air  carrier  and  commuter 
categories).  This  would  provide 
flexibility  to  carriers  with  commuter  slot 
holdings,  who  have  the  ability  to  use 
larger  aircraft  to  serve  the  same 
community  or  change  the  service  to  a 
laiger  market.  Presently,  most  commuter 
slots  are  held  by  incumbent  airlines  or 
airline  affiliates  that  are  the  largest  slot 
holders  at  the  airport.  This  variation/ 
option  coidd  reduce  service  to  small 
communities  because  of  potentially 
greater  economic  returns  in  larger,  high- 
yield  markets.  However,  if  it  is 
necessary  to  ensure  some  level  of 
service  to  small  communities  beyond 
that  provided  by  codifying  the  AIR-21 
operations,  a  set-aside  for  small 
communities  could  be  incorporated. 

B.  Establish  a  Pool  of  Slots  for  Small 
Community  Service  and  Withdraw  Slots 
at  Regular  Intervals  for  Reallocation  to 
New  Entrants 

In  general,  this  option  woidd  create  a 
slot  allocation  rule  to  survive  post-2007. 
It  woidd  retain  the  basic  framework  of 
the  existing  HDR,  but  would  simplify 
and  rationalize  the  pool  of  slots  that  is 
set  aside  for  small  community  service 
by  consolidating  into  a  single  category 
the  HDR  commuter  slots  serving  small 
communities,  the  AIR-21  exemption 
slots  allocated  to  serve  small  hub  and 
nonhub  airports,  and  the  air  carrier  slots 
used  for  small  community  service.  As  a 
result,  slots  dedicated  to  service  to  small 
communities  would  be  set  at  a  level  that 
accommodates  the  current  level  of 
service.  The  number  of  slots  in  this  new 
category  would  not  increase  in  the 


future.  Continuing  access  for  new 
entrant  operations  would  be  assured  by 
a  periodic  withdrawal  and  reallocation 
of  a  small  number  of  slots  from  the  air 
carrier  category  to  new  entrant  carriers 
in  order  to  provide  competition  and 
avoid  the  virtual  denial  of  new  access 
experienced  under  the  buy-sell  rule. 

This  option  would  maintain  certain 
logistical  aspects  of  the  HDR  for 
purposes  of  continuity,  such  as  the  same 
slot  withdrawal  numbers,  the 
withdrawal  priority  system,  and  the 
minimum  slot  usage  requirement  and 
slot  trading.  The  AIR-21  slot 
exemptions  would  be  codified  and 
added  to  the  HDR  slot  totals,  ft  is  noted 
that  this  option  would  not  disturb  the 
"Other"  category  of  slots  used  for 
general  aviation  and  other  non- 
scheduled  operations.  Instead  of  the 
commuter  slot  category,  a  new  category 
for  operations  serving  small 
communities  would  be  established  and 
would  be  comprised  of  the  current  HDR 
commuter  slots  serving  small 
communities,  air  carrier  slots  serving 
small  communities  and  AIR  21  slot 
exemptions  serving  small  communities. 
As  a  result,  there  would  be 
approximately  260  slots  in  the  category 
for  small  community  service  with  no 
aircraft  size  limitation.  This 
encompasses  the  current  level  of  service 
to  small  communities.  The  remaining 
commuter  slots,  which  served  medium/ 
large  communities,  would  move  to  the 
air  carrier  category  with  no  aircraft  size 
limitation. 

The  rule  would  create  a  continuing 
mechanism  that  would  provide  for  a 
limited  withdrawal  (3%  or  less  every 
year,  or  two  years)  from  the  air  carrier 
HDR  slot  category  for  new  entrant 
service.  The  withdrawal  would  target 
individual  hours  to  ensure  a 
distribution  throughout  the  day.  A 
lottery  process  would  be  used  to 
reallocate  the  withdrawn  slots  to  new 
entrants.  If  demand  by  new  entrants  is 
less  than  the  number  of  slots 
withdrawn,  each  unused  slot  would  be 
returned  to  the  incumbent  holder.  Slots 
used  for  new  entrant  service,  small 
community  service  and  to  support 
international  obligations  would  not  be 
subject  to  the  withdrawal. 

Lastiy,  it  has  been  argued  that  current 
buy/sell  provisions  of  HDR  have  had  the 
unintended  effect  of  limiting 
competition  and  new  entrant  access. 
One  variation  that  could  be 
incorporated  in  this  option  is  the 
elimination  of  one-way  trades,  i.e.,  a 
prohibition  on  the  buying  or  leasing  of 
slots.  Carriers  could  only  trade  slots  on 
a  one-for-one  basis  at  the  same  airport. 
While  this  would  not  prevent  carriers 
frt)m  conducting  a  two-way  trade  that 
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also  involved  consideration,  it  would 
prevent  a  carrier  or  other  entity  from 
retaining  the  long-term  allocation  of  a 
slot  that  it  does  not  operate. 

C.  Reallocation  of  Slots  Under  a 
Replacement  Rule 

In  general,  the  HDR  would  be 
repealed  and  replaced  by  a  new  rule 
that  would  establish  and  periodically 
allocate  new  hourly  ogerational 
limitations.  It  would  also  consolidate 
the  current  number  of  HDR  slots,  pre 
AJR-21  slot  exemptions  to  new  entrants, 
and  AIR-21  slot  exemptions.  Most  slots 
would  be  reallocated  to  carriers 
currently  holding  them,  in  order  to 
provide  a  stable  and  continuing  base  for 
current  operations.  A  percentage  of  slots 
(examples  are  provided  below)  would 
be  held  back  from  larger  incumbent 
carriers  at  the  time  of  reallocation  to 
provide  a  pool  of  slots  for  allocation  by 
lottery  to  three  separate  categories:  (1) 
New  entrants;  (2)  small  community 
service;  and  (3)  limited  redistribution 
open  to  all  incumbents.  This  option 
protects  the  investment  made  in 
facilities  by  carriers  and  avoids  major 
disruption  in  service  because  of  slot 
reallocation.  The  periodic  withdrawal 
and  lottery  of  slots  for  new  entrants  and 
small  community  service  could  permit  a 
gradual  increase  in  slots  available  for 
these  operations  in  the  future.  Over 
time,  however,  slots  used  by  the  large 
incumbent  carriers  for  service  in  major 
markets  could  gradually  be  reduced,  as 
slots  were  withdrawn  for  reallocation  to 
new  entrants  and  service  to  small 
communities. 

Slots  would  have  expiration  dates  and 
upon  expiration  (for  instance  every  two 
years)  the  FAA  would  reallocate  the 
slots  using  the  following  process: 

1.  Carriers  would  all  receive  a  base, 
which  is  their  current  number  of  slots 
held  today  up  to  a  maximum  of  20. 

2.  Carriers  that  hold  21-100  slots 
would  receive  98  %  (or  some 
percentage)  of  that  portion  of 
operations. 

3.  Carriers  that  hold  over  100  slots 
would  receive  95%  (or  some  percentage) 
of  that  portion  of  operations.^ 

4.  Using  the  above  slot  pool,  the  FAA 
would  conduct  the  three  following 
lotteries:  (a)  New  entrant;  (b)  small 
commimity  service;  (c)  general 
distribution.  The  general  distribution 
lottery  would  be  open  to  all  participants 
and  could  result  in  additional  growth  by 
new  entrants,  small  community  service, 
or  other  incumbents. 


^  Using  the  percentages  given  in  steps  1  and  2. 
preliminary  analysis  shows  that  a  slot  pool  of 
approximately  35  slots  would  be  available  for 
reallocation. 


Slots  provided  to  foreign  carriers  in 
response  to  international  obligations 
would  need  to  be  excluded  from  the 
withdrawal  provisions.  The  FAA  could 
apportion  the  slots  available  for  each 
lottery  based  on  demand  or  other  policy 
considerations.  Potentially,  some  of  the 
slots  that  large  incumbent  carriers  lose 
could  be  recouped  by  them  through  the 
small  community  service  lottery  or  the 
general  distribution  lottery.  This  option 
could  continue  the  existing  ability  to 
buy  and  sell  slots  or,  alternatively, 
incorporate  a  ban  on  sales  and  leases 
and  limit  slot  transfers  to  one-for-one 
trades  as  discussed  in  the  previous 
option. 

Commenters  are  requested  to  consider 
the  effectiveness,  administrative 
simplicity,  transitional  issues,  and 
fairness  of  these  administrative 
approaches. 

Legal  Considerations 

This  notice  proposes  both 
administrative  and  market-based  pricing 
options  to  manage  airport  congestion 
and  delays,  which  raise  complex 
statutory,  regulatory,  and  policy  issues 
as  well  as  difficiilt  issues  with  respect 
to  our  international  aviation  obligations. 
Federal  laws,  regulations,  and  U.S. 
international  obligations  presently  in 
place  may  restrict  the  types  of 
alternative  fee  structures  airports  may 
adopt,  especially  if  higher/lower  fees 
deviate  significantly  from  traditional 
cost  accounting  and  cost-allocation 
methodologies.  Additionally, 
requirements  that  grant-fimded  airports 
be  available  for  public  use  on  fair  and 
reasonable  terms  and  without  unjust 
discrimination  could  continue  to  make 
it  difficult  for  airports  to  design 
workable  market-based  pricing  regimes. 

We  mention  these  legal  issues  and 
factors  as  background  and,  for  purposes 
of  this  notice,  request  that  commenters 
set  aside  consideration  of  the  current 
statutory,  regulatory,  or  international 
authorities.  We  seek  suggestions  on 
effective,  comprehensive  solutions  that 
represent  the  best  public  policy  for 
controlling  congestion  at  LGA.  While 
we  will  consider  pertinent  legal  issues 
in  any  policy  options  ultimately  put 
forward  for  adoption,  perceived  legal 
impediments  should  not  unduly  limit 
comments  in  response  to  this  request. 
Accordingly,  we  will  defer 
consideration  of  ciurent  legal  factors. 

With  regard  to  the  AIR-21  slot  lottery 
allocation  and  procedures,  the  FAA, 
pursuant  to  its  broad  authority  imder 
Title  49  of  the  United  States  Code 
(U.S.C),  Subtitle  VII.  to  regulate  and 
control  the  use  of  the  navigable  airspace 
of  the  United  States,  proposes  to  extend 
the  allocation  of  slot  exemptions 


pursuant  to  the  December  4,  2000. 
lottery  and  to  conduct  a  limited  second 
lottery  for  available  capacity.  49  U.S.C. 
40103  authorizes  the  agency  to  develop 
plans  for  and  to  formulate  policy  with 
respect  to  the  use  of  navigable  airspace 
and  to  assign  by  rule,  regulation,  or 
order  the  use  of  navigable  airspace 
under  such  terms,  conditions,  and 
limitations  as  may  be  deemed  necessary 
in  order  to  ensure  the  safety  of  aircraft 
and  the  efficient  utilization  of  the 
navigable  airspace.  Also,  under  section 
40103,  the  agency  is  further  authorized 
and  directed  to  prescribe  air  traffic  rules 
and  regulations  governing  the  efficient 
utilization  of  the  navigable  airspace. 

On  April  5,  2000,  the  "Wendell  H. 
Ford  Aviation  Investment  and  Reform 
Act  for  the  21st  Century"  {"AIR-21") 
was  enacted.  Section  231  of  AIR-21 
significantly  amended  49  U.S.C.  41714 
and  included  new  provisions  codified  at 
49  U.S.C.  41716,  41717,  and  41718. 
These  provisions  enabled  air  carriers 
meeting  specified  criteria  to  obtain  new 
slot  exemptions  at  New  York's  LGA 
Airport  and  John  F.  Kennedy 
International  Airport,  Chicago's  O'Hare 
International  Airport  and  Washington 
DC's  Ronald  Reagan  Washington 
National  Airport.  As  a  result  of  this 
legislation,  the  Department  of 
Transportation  (Department)  issued 
eight  orders  establishing  procedures  for 
the  processing  of  various  applications 
for  exemptions  authorized  by  the 
statute. 

Again,  the  agency  notes  that  Section 
231  of  AIR-21.  49  U.S.C.  41715(b)(1) 
expressly  provides  that  the  provisions 
for  slot  exemptions  are  not  to  affect  the 
FAA's  authority  for  safety  and  the 
movement  of  air  traffic.  'The  reallocation 
of  certain  exemption  times  by  the  lottery 
procedures  described  in  this  Notice  is 
based  on  the  FAA's  statutory  authority 
and  does  not  rescind  the  exemptions 
issued  by  the  Department  under  Orders 
2000-4-10  *  and  2000-4-11.5  As 


*  Order  2000-4-10  implements  the  provisions  of 
49  use.  §  41716(b).  which  states  in  pertinent  part, 
that  exemptions  must  be  granted  to  any  new  entrant 
or  limited  incumbent  airline  using  Stage  3  aircraft 
that  proposes  "  .  .  .to  provide  air  transportation 
to  or  from  LaGuardia  or  )ohn  F.  Kennedy 
International  Airport  if  the  number  of  slot 
exemptions  granted  under  this  subsection  to  such 
air  carrier  with  respect  to  such  airport  when  added 
to  the  slots  and  slot  exemptions  held  by  such  air 
carrier  with  respect  to  such  airport  does  not  exceed 
20."  Applications  submitted  under  this  provision 
must  identify  the  airports  to  be  served  and  the  time 
requested. 

>  Specifically.  Order  2000-4-1 1  implements  49 
U.S.C.  41716(a),  which  provides  in  pertinent  part 
that  an  exemption  must  be  granted  to  any  airline 
using  Stage  3  aircraft  with  less  than  71  seats  that 
proposes  to  provide  nonstop  service  between 
LaGuardia  and  an  airport  that  was  designated  as  a 
small  hub  or  non-hub  airport  in  1997.  under  certain 
conditions.  The  exemption  must  be  granted  if:  (1) 
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provided  in  those  orders,  carriers  that 
have  filed  the  exemption  certifications 
also  need  to  obtain  an  allocation  of  sTot 
exemption  times  from  the  FAA.  The 
limiting  and  reallocation  of  these 
exemption  slots  is  in  recognition  that  it 
is  not  possible  to  add  an  unlimited 
number  of  new  operations  at  LGA, 
especially  during  peak  hours,  even  if 
those  operations  would  otherwise 
qualify  for  exemptions  under  AIR-21. 
Lastly,  section  93.225  of  Title  14  of 
the  Code  of  Federal  Regulations  sets 
forth  the  process  for  slot  lotteries  under 
the  High  Density  Rule.  The  process 
described  in  the  regulations  is  similar  to 
the  process  described  herein  and  allows 
for  special  conditions  to  be  included 
when  circumstances  warrant  special 
consideration. 

Issued  in  Washington,  DC.  on  ???.  ??,  2001. 
Louise  MaiUett, 

Acting  Assistant  Administrator  for  Policy. 
Planning,  and  International  Aviation. 

Appendix  ^. — Demand  Management 
Optioiis  Submitted  to  FAA  for 
ConsideratioD  by  the  Port  Authority  of 
New  York  and  New  Jersey 

Demand  Management  Alternatives  for 
LaGuardia  Airport 

The  allowable  number  of  aircraft 
operations  at  LaGuardia  Airport  ("LGA")  is 
ciurently  limited  by  two  primary 
administrative  mechanisms.  First,  there  are  a 
limited  number  of  slots  and  slot  exemptions 
authorized  under  the  High  Density  Rule 
("HDR  slots").  The  HDR  slots  were 
established  in  1968  to  reduce  delays  at  LGA 
and  several  other  highly  congested  airports. 


The  airline  was  not  providing  such  nonstop  service 
between  the  small  hub  or  non-hub  airport  and 
LaGuardia  Airport  during  the  week  of  November  1, 
1999;  or  (2)  the  proposed  service  between  the  small 
hub  or  non-hub  and  LaGuardia.  exceeds  the  number 
of  flights  provided  between  such  airports  during  the 
week  of  November  1,  1999:  or  (3)  if  the  air 
transportation  pursuant  to  the  exemption  would  be 
provided  with  a  regional  jet  as  replacement  of 
turboprop  service  that  was  being  provided  during 
the  week  of  November  1 ,  1999. 

According  to  AIR-21  and  the  Department's 
Orders,  air  carriers  meeting  the  statutory  tests 
delineated  above  automatically  receive  blanket 
approval  for  slot  exemptions,  provided  that  they 
certify  in  accordance  with  14  CFR  302.4(b)  that  they 
meet  each  and  every  one  of  the  statutory  criteria. 
The  certification  must  state  the  communities  and 
airport  to  be  served,  that  the  airport  was  designated 
a  small  hub  or  non-hub  airport  as  of  1997,  that  the 
aircraft  used  to  provide  the  service  have  fewer  than 
71  seats,  that  the  aircraft  are  Stage  3  compliant,  and 
the  planned  effective  dates.  Carriers  must  also 
certify  that  the  proposed  service  represents  new 
service,  additional  frequencies,  or  regional  jet 
service  that  has  been  upgraded  from  turboprop 
service  when  compared  to  service  for  the  week  of 
November  1,  1999.  In  addition,  carriers  must  state 
the  number  of  slot  exemptions  and  the  times 
needed  to  provide  the  service. 

■  The  FAA  has  inserted  in  square  brackets  dates 
associated  with  PANYNJ's  reference  to  various 
Federal  Register  Notices.  These  changes  were  made 
to  comply  with  Federal  Register  formatting 
standards. 


See  14  CFR  part  93.  subpart  K.  Second, 
following  enactment  of  the  Wendell  H.  Ford 
Aviation  Investment  and  Reform  Act  for  the 
21st  Ontury  ("AIR-21").  which  exempted 
certain  aircraft  operations  at  LGA  from  the 
High  Density  Rule  and  which  calls  for  the 
abolition  of  the  High  Density  Rule  slots  at 
LGA  by  2007,  the  Federal  Aviation 
Administration  ("FAA")  authorized  only  a 
limited  number  of  AIR-21  slot  exemptions 
on  an  interim  basis  and  used  a  lottery  to 
allocate  these  exemptions  among  eligible 
airlines.  See  65  FR  75765  [December  4.  2000) 
et  seq.  These  limits  on  AIR-21  slot 
exemptions  are  ctirrently  scheduled  to  expire 
on  September  IS,  2001. 

In  conjunction  with  the  U.S.  Department  of 
Transportation  ("DOT")  and  the  FAA,  the 
Fort  Authority  of  New  York  and  New  Jersey 
("PANYNJ")  has  been  considering  a  variety 
of  alternative  market-based  demand 
management  programs  that  might  be 
implemented  at  LGA  when  the  existing  limits 
on  AIR-21  slot  exemptions  expire.  The 
PANYNJ's  principal  goal  in  exploring  various 
demand  management  alternatives  has  been  to 
find  ways  to  use  market  forces  to  bring  the 
level  of  demand  for  use  of  the  LGA  airfield 
into  alignment  with  its  limited  capacity,  and 
thereby  improve  airline  schedule  reliability, 
reduce  flight  cancellations  and  avoid 
excessive  delays.  The  PANYNJ  strongly 
believes  that  the  millions  of  passengers  who 
use  LGA  each  year  should  not  suffer  from 
gridlock  on  the  airfield  or  in  the  air.  At  the 
same  time,  the  PANYNJ  respects  the  twin 
objectives  of  AIR-21:  to  faciliute  the  entry  of 
new  airlines  to  the  LGA  market,  thereby 
promoting  airline  competition,  and  to 
enhance  service  between  LGA  and  small  hub 
and  non-hub  destinations. 

The  PANYNJ  is  confident  that  the 
implementation  of  a  market-based  demand 
management  program  at  LGA  will  encourage 
the  efficient  use  of  the  airport's  scarce 
airfield  capacity,  thereby  allowing  continued 
grovtrth  in  the  airport's  passenger  volume,  by 
providing  incentives  to  use  larger  aircraft, 
while  promoting  competition  and 
maintaining  reasonable  stability  in  the  air 
services  provided  at  LGA.  The  PANYNJ 
expects  that  an  ancillary  benefit  to  the 
traveling  public  of  the  use  of  an  effective 
market-based  demand  management  program 
will  be  the  availability  of  new  revenue  that 
can  be  used  to  encourage  development  of 
increased  airport  capacity  in  the  region.  In 
developing  effective  market-based  demand 
management  programs  for  consideration  at 
LGA,  the  precise  roles  to  be  played  in 
implementing  such  plans  by  the  PANYNJ,  as 
the  local  airport  proprietor,  and  the  FAA  and 
DOT  as  the  federal  regulators,  remain  to  be 
determined.  The  PANYNJ's  firm  belief, 
however,  is  that  the  PANYNJ  together  with 
♦he  FAA  and  DOT  have  the  combined 
statutory  authority  to  implement  an  effective 
market-based  demand  management  program 
at  LGA. 

The  FAA  and  DOT  have  encouraged  the 
PANYNJ  to  develop  and  submit  for  public 
comment  two  alternative  sets  of  potential 
demand  management  alternatives  for  LGA,  in 
anticipation  of  the  expiration  of  the  current 
limits  on  AIR-21  slot  exemptions  (currently 
scheduled  for  September  15,  2001)  and  the 


elimination  of  all  HDR  slots  no  later  than 
2007.  These  alternatives  are  the  focus  of  this 
document.  The  PANYNJ  expects  to  select  a 
demand  management  program  for  LGA  after 
carefully  reviewing  the  public  commenu  on 
the  programs  it  is  currently  considering,  and 
after  consulting  with  the  FAA  and  DOT,  the 
airlines  operating  at  LGA,  and  other  affected 
constituencies.  The  PANYNJ  has  not  yet 
determined  what  demand  management 
approach  it  will  favor,  and  invites  public 
comment  on  both  the  general  structures  and 
specific  parameters  of  the  alternatives  that 
are  described  below.  The  PANYNJ 
anticipates  that  it  (and  the  FAA  and  DOT) 
will  provide  another  opportunity  for  public 
comment  before  a  demand  management 
program  is  implemented  at  LGA. 

The  first  set  of  alternatives  the  PANYNJ  is 
studying  would  use  congestion  pricing  in 
combination  with  administrative  constraints 
to  keep  demand  in  alignment  with  the 
limited  airfield  capacity  at  LGA.  These 
congestion  pricing  alternatives  are  described 
in  two  options.  Under  Option  A,  the  HDR 
would  remain  in  effect  until  2007,  but  over 
time  the  FAA  would  expand  the  current 
number  of  slot  exemptions  that  can  be  used 
for  operations  qualifying  under  AIR-21.  This 
would  allow  only  AIR-21  service  to  expand, 
but  would  create  the  potential  for  an 
excessive  number  of  aircraft  operations 
seeking  to  use  LGA's  airfield.  To  bring  the 
level  of  demand  arising  from  both  HDR  and 
AIR-21  service  into  alignment  with  airfield 
capacity,  the  PANYNJ  would  levy  a 
congestion  fee  on  all  aircraft  landing  or 
taking-off  during  a  defined  "congested 
period"  at  LGA,  except  perhaps  for  a  limited 
number  of  daily  flights  between  small  hub 
and  non-hub  airports  and  LGA  that  would  be 
given  an  exemption.  Under  Option  B.  the 
FAA  would  simultaneously  phase  out  the 
limits  imposed  under  both  the  HDR  and  AIR- 
21,  by  separately  allowing  the  numbers  of 
operations  permitted  under  the  HDR  and 
under  AIR-21  to  increase,  and  cotigestion 
pricing  would  be  used  to  align  the  level  of 
demand  to  provide  these  services  with  the 
limited  airfield  capacity  at  LGA. 

The  second  set  of  alternatives  under 
consideration  by  the  PANYNJ  would  use  a 
combination  of  administrative  mechanisms 
and  auctions  to  allocate  time-sp>ecific 
"reservations"  that  would  be  required  in 
order  to  conduct  an  aircraft  operation  at  LGA. 
These  alternatives  are  also  described  in  two 
options,  but  both  options  would  include  four 
groups  of  reservations:  (i)  each  airline  would 
be  allocated  up  to  20  reservations  each  day 
(subject  to  an  aggregate  limit  of  300);  (ii)  80 
reservations  each  day  would  be  set  aside  for 
use  only  for  service  to  or  from  small  hub  and 
non-hub  airports,  and  would  be  allocated  by 
a  lottery,  an  auction,  or  a  combination  of 
these  methods;  (iii)  70  percent,  or  a  lesser 
share,  of  the  remaining  reservations  would  be 
allocated  among  the  airlines  serving  LGA  in 
proportion  to  each  airline's  share  of  the 
airport's  total  passenger  volume;  and  (iv)  the 
remaining  reservations  would  be  allocated 
among  all  airlines  by  auction  and  would  not 
be  limited  to  use  for  any  particular  type  of 
service.  The  main  difference  between  the  two 
options  concerns  the  timing  of  elimination  of 
the  current  system  of  HDR  slots.  Under 
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Option  A  the  HDR  slots  would  be  eliminated 
at  the  outset,  while  under  Option  B  the 
current  system  of  HDR  slots  would  in  effect 
be  phased  out  over  four  years. 

The  remainder  of  this  document,  submitted 
to  the  FAA  and  DOT  by  the  PANYNJ.  has 
three  sections.  Section  1  summarizes  the 
fectual  and  procedural  background  of  the 
PANYNJ's  work  on  demand  management 
programs  for  LGA.  This  section  describes  the 
PANYNJ  airport  system,  and  explains  the 
capacity  constraints  and  demand 
management  problem  at  LGA.  Section  1 
concludes  with  a  brief  description  of  various 
approaches  that  were  reviewed  during  the 
process  of  developing  the  two  sets  of 
alternatives  that  are  presently  under 
consideration  by  the  PANYNJ.  Sections  2  and 
3,  respectively,  detail  the  essential  features  of 
the  congestion  pricing  and  auction 
alternatives  the  PANYNJ  is  currently 
considering.  The  DOT,  FAA.  and  PANYNJ  all 
seek  public  comment  on  these  possible  long- 
term  solutions  to  the'demand  management 
problem  at  LGA.  The  commitment  of  all 
stakeholders  to  constructive  dialogue  will 
yield  the  optimal  solution  for  airlines,  local 
communities  and  air  travelers. 

1.  Background 

Since  1968,  the  number  of  aircraft 
operations  at  LGA  has  been  managed 
primarily  through  administrative 
mechanisms.  The  DOT.  FAA.  and  PANYNJ 
have  been  exploring  ways  in  which  market- 
based  mechanisms  could  best  be  used  in  the 
future  to  manage  demand  at  LGA,  while 
achieving  the  goals  of  AIR-21  to  facilitate 
greater  competition  in  scheduled  air  service, 
and  to  jjermit  new  service  between  small  hub 
or  non-hub  airports  and  LGA. 

1.1     Description  of  the  PANYNJ  Airport 
System 

The  PANYNJ  operates  a  four-airport  system 
comprised  of  LaGuardia,  John  F.  Kennedy 
International,  Newark  International,  and 
Teterboro  Airports.  Each  of  these  airports 
plays  a  different  role,  targeted  for  different 
users  and  designed  to  facilitate  different 
types  of  operations.  LaGuardia  Airport,  just 
seven  miles  from  midtown  Manhattan,  is  the 
airport  offering  frequent,  short-haul  service  to 
meet  the  needs  of  the  business  community. 
For  many  years,  the  PANYNJ  has 
implemented  a  perimeter  rule  at  LGA 
(limiting  scheduled  flights  to  destinations  no 
more  than  1500  miles  away)  and  imposed 
minimum  landing  fees  on  non-scheduled 
aircraft  operators.  John  F.  Kennedy 
International  Airport  ("JFK")  has  for  many 
years  served  as  an  international  gateway, 
designed  to  meet  the  needs  of  the  long-haul 
traveler,  but  with  the  capacity  to 
accommodate  additional  domestic  flights  as 
well.  With  the  recent  introduction  of  new 
domestic  service  and  the  scheduled 
completion  of  the  PANYNJ's  AirTrain  rail 
service  in  2003.  JFK  is  expected  to 
accommodate  an  increasing  share  of  the 
region's  domestic  and  origin-destination 
traffic  in  the  coming  years.  Newark 
International  Airport  combines  frequent 
service  to  business  centers  with  growing 
international  traffic,  and  will  also  benefit 
from  improved  ground  access.  Teterboro 
Airport  is  the  key  reliever  airport  for  the 


immediate  region,  serving  the  needs  of 
corporate  and  general  aviation.  These  four 
airports  are  intensively  used,  with  over  90 
million  passengers.  2.8  million  tons  of  cargo, 
and  over  1.4  million  aircraft  movements 
passing  through  them  each  year.  The 
PANYNJ's  four  airports  complement  other 
aviation  facilities  within  the  New  York/New 
Jersey  region  that  are  capable  of  providing 
service  to  some  of  the  same  markets  served 
by  the  PANYNJ's  airport  system. 

1.2    The  Capacity  Constraints  and  Demand 
Management  Problem  at  LaGuardia  Airport 

A  key  operational  challenge  at  LGA  is  to 
maintain  a  balance  between  flight  operations 
and  the  limited  physical  capacity  of  the 
airfield.  As  the  FAA  has  previously  found, 
"LaGuardia  Airport  simply  does  not  have  the 
capacity  for  the  unlimited  addition  of  new 
flights."  165  FR  75768,  December  4.  2000). 
LGA  is  small.  It  consists  of  only  680  acres. 
It  is  surrounded  by  Flushing  Bay  on  one  side, 
a  major  arterial  highway  on  (he  other,  and 
dense  residential  neighborhoods.  LGA's  two 
7,000-foot  runways  are  perpendicular  and 
intersect  one  another,  which  means  that 
arriving  and  departing  flights  must  be 
carefully  timed  and  synchronized.  The 
PANYNJ  has  been  making  and  continues  to 
plan  capital  improvements  to  handle  larger 
aircraft  at  LGA,  so  that  the  physical 
infrastructure  is  in  place  to  serve  more 
passengers  without  increasing  the  numbers  of 
flights.  However,  LGA  does  not  have  the 
physical  space  to  add  runways  to  handle 
additional  numbers  of  operations. 

In  the  first  seven  months  after  AIR-21  was 
enacted  on  April  5.  2000,  airlines  sought  to 
schedule  more  than  600  new  flights  a  day  at 
LGA.  even  though  during  the  previous  18 
months  LGA  actually  handled  fewer  than 
1000  flights  each  day  on  average,  but  had 
experienced  serious  problems  of  congestion 
and  delay.  As  of  November  1,  2000,  about 
300  of  those  new  flights  had  begun 
operations.  The  immediate  result  was  greatly 
increased  levels  of  flight  delay  at  LGA,  which 
the  FAA  has  previously  described  in  some 
detail.  See  65  FR  69127.  November  15,  2000; 
65  FR  75766,  December  4,  2000.  The  FAA 
found  that  "(tjhis  increasing  level  of 
congestion  and  delay  makes  carrier  schedules 
impossible  to  meet,  frustrates  passenger 
travel  plans,  and  places  an  unnecessary 
strain  on  carrier  ground  operations  and  on  air 
traffic  control  services."  65  FR  69128. 
November  15,  2000.  As  an  interim  solution, 
the  FAA  adopted  a  limit  on  the  number  of 
AIR-21  slot  exemptions  that  could  be  used 
and  allocated  them  by  a  lottery  in  order  to 
achieve  a  limit  of  75  scheduled  operations 
per  hour  at  LGA.  65  FR  75770  [December  4, 
2000).  The  FAA  found  that  "(tjhe  limit  of  75 
scheduled  operations  per  hour  would  limit 
daily  and  hourly  demand  on  airport  facilities 
and  the  air  traffic  control  system  to  a  number 
of  flights  that  can  be  accommodated,  at  least 
in  good  weather  conditions."  65  FR  69218 
(sic  69128,  November  15,  2000.  The  FAA 
imposed  limits  on  AIR-21  slot  exemptions 
and  conducted  its  lottery  in  December  2000 
as  an  interim  step,  in  order  to  provide  time 
to  develop  a  long-term  mechanism  to  prevent 
undue  congestion  at  LGA.  65  FR  75769 
December  4,  200p.  The  FAA's  limits  on  the 
number  of  AIR-21  slot  exemptions  that  can 


be  used  took  effect  on  January  31,  2001,  and 
caused  a  significant  reduction  in  the  volume 
of  operations  and  resulting  levels  of  delay 
and  flight  cancellations  at  LGA.  Nevertheless, 
LGA  has  remained  among  the  most  highly 
congested  and  delay  prone  airports  in  the 
nation. 

Because  the  physical  capacity  of  the 
airfield  at  LGA  has  been  reached,  the  number 
of  flights  at  LGA  during  current  periods  of 
congestion  cannot  be  raised  without  re- 
introducing the  especially  high  levels  of 
flight  delay  and  cancellations  that  plagued 
LGA  last  year  and  caused  serious  problems 
throughout  the  nation's  aviation  system.  As 
a  result,  methods  for  managing  the  level  of 
demand  so  that  it  matches  available  capacity 
must  be  ready  to  put  in  place  when  the 
FAA's  current  limits  on  AIR-21  slot 
exemptions  expire. 

1.3    Development  of  the  Alternatives 
Presented  Below 

1.3.1     Focus  on  Market-Based  Solutions 

The  PANYNJ  has  considered  many 
approaches  to  managing  demand  at  LGA, 
including  the  use  of  new  systems  of 
administrative  controls  with  no  market-based 
features.  However,  any  purely  administrative 
system  of  managing  demand  will  almost 
inevitably  display  the  characteristics  that 
have  led  to  persistent  criticism  of  the  system 
of  HDR  slots  that  has  existed  since  1968. 
Purely  administrative  methods  for  allocating 
capacity  are  generally  less  efficient  and  less 
responsive  to  market  conditions  than 
economic  allocation  methods.  Efficient, 
economic  allocation  methods  can  be 
augmented  with  administrative  measures, 
exemptions  or  subsidies  to  address 
competing  policy  goals.  With  encouragement 
from  the  FAA  and  DOT,  the  PANYNJ  has 
therefore  been  particularly  interested  in 
exploring  ways  of  using  market  forces  to 
achieve  the  most  efficient  use  of  the  limited 
capacity  at  LGA  consistent  with  its  overall 
goals  and  objectives.  Two  general  types  of 
economic  demand  management  tools  are 
available  under  these  circumstances. 

The  first  is  congestion  pricing.  The  logic  of 
congestion  pricing  is  to  use  price  to  bring  the 
level  of  demand  for  use  of  the  airfield  at  LGA 
into  alignment  with  its  limited  capacity. 
Under  a  pure  form  of  congestion  pricing,  the 
market  alone  would  determine  which  flights 
are  operated.  Congestion  pricing  can  be 
combined,  however,  with  administrative 
constraints  on  allowable  operations. 
Congestion  pricing  has  the  advantage  of 
promoting  efficient  use  of  scarce  capacity  at 
LGA.  Under  a  congestion  pricing  program, 
the  PANYNJ  would  raise  the  price  charged  to 
aircraft  operators  for  use  of  the  airfield 
during  congested  periods,  and  the  demand 
for  use  of  the  airfield  would  adjust  to  the 
congestion  price.  The  new  fee  would  be  set 
with  an  expectation  that  demand  would  align 
with  capacity.  However,  if  the  resulting 
number  of  operations  turned  out  to  be 
substantially  higher  or  lower  than  the 
capacity  of  LGA,  the  congestion  price  would 
be  adjusted  accordingly. 

The  second  economic  demand 
management  tool  available  at  LGA  is  to  use 
an  auction  to  allocate  a  fixed  number  of 
allowable  operations  among  competing 
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airlines.  Under  a  pure  auction  approach,  the 
allowable  number  of  aircraft  operations 
would  be  fixed  to  match  the  limited  airfield 
capacity  at  LGA,  and  the  airlines  would    - 
establish  the  market  price  for  each  allowable 
.  operation  through  an  auction.  An  auction 
would  be  expected  to  improve  the  efficiency 
of  use  of  the  airfield  by  allocating  the 
allowable  operations  to  the  bidders  that  can 
make  the  most  productive  use  of  the 
opportunity  to  use  the  airfield  at  LGA. 
Auctions  can  effectively  be  combined  with 
administrative  allocations  or  subsidies 
funded  with  auction  proceeds  to  achieve 
desired  policy  objectives. 

1.3.2     Development  of  Congestion  Pricing 
Alternatives 

Congestion  pricing  at  LGA  would 
necessarily  have  a  different  character  than 
the  forms  of  peak-hour  pricing  that  have  been 
considered  at  other  airports.  Some  airports 
have  a  few  hours  of  peak  dertiand  each  day, 
and  might  be  able  to  use  "peak-hour"  pricing 
to  encourage  scheduled  and  unscheduled 
aircraft  operations  to  move  to  less  congested 
times.  At  LGA,  in  contrast,  the  demand  for 
aircraft  operations  exceeds  available  capacity 
for  almost  the  entire  day  on  weekdays. 
Adopting  a  "peak-hour"  price  for  a  few  hours 
a  day  in  order  to  shift  operations  to  other 
limes  would  not  solve  the  problem.  Shifting 
flights  to  the  late  night  or  early  morning 
hours  is  not  a  desirable  alternative,  due  to 
lack  of  market  demand  for  service  at  those 
times  ar>d  concern  about  adverse  noise 
impacts  on  the  surrounding  residential 
neighborhoods.  Since  the  airfield  capacity  of 
LGA  cannot  be  significantly  increased,  this 
means  that  a  pricing  scheme  cannot  succeed 
as  a  demand  management  tool  at  LGA  unless" 
it  can  keep  demand  in  alignment  with 
capacity  throughout  the  entire  day.  The 
PANYNJ  has  been  exploring  the  possible 
parameters  of  such  a  congestion  pricing 
approach. 

The  PANYNJ  determined  early  in  its 
examination  of  alternatives  that  a  congestion 
price  which  was  limited  to  the  recovery  of 
the  airfield's  capital  costs  and  operating 
expenses  would  not  be  adequate  to  achieve 
the  goal  of  aligning  demand  with  capacity. 
Accordingly,  the  PANYNJ  has  focused  its 
attention  on  congestion  pricing  alternatives 
that  are  not  based  on  the  recovery  of  the 
airfield's  historical  costs  and  operating 
expenses.  The  PANYNJ  considered  the 
potential  effects  of  the  immediate  elimination 
of  the  operational  limits  imposed  by  the  HDR 
slots,  coupled  with  the  use  of  a  congestion 
fee  alone  to  bring  the  level  of  demand  for  use 
of  the  airfield  at  LGA  into  line  with  its 
limited  capacity.  The  experience  during  the 
fall  of  2000,  when  the  airlines  rushed  to 
secure  hundreds  of  AIR-21  slot  exemptions, 
suggests  that  sudden  removal  of  all 
operational  limits  would  again  produce  a 
tremendous  surge  in  aircraft  operations.  A 
congestion  fee  would  need  to  be  very  high  to 
counteract  this  surge,  and  bring  demand  back 
in  line  with  capacity.  This  approach  would 
not  be  a  good  way  to  achieve  the  PANYNJ's 
overall  goals  and  objectives.  The  PANYNJ 
has,  therefore,  focused  more  attention  on 
ways  to  combine  a  congestion  fee  with  a 
gradual  elimination  of  the  constraints  on 


HDR  and  AIR-21  operations  imposed  by  the 
FAA. 

In  exploring  such  an  approach,  a  range  of 
possible  targets  for  operations  during  periods 
of  congestion  at  LGA  has  been  considered. 
The  tradeoffs  here  are  real.  With  fewer 
operations  during  congested  periods,  delay 
will  be  reduced,  schedules  will  be  more 
reliable,  and  the  burden  on  air  traffic  control 
will  be  more  manageable.  However,  aiming 
for  too  low  an  operations  target  risks  not 
making  fiill  use  of  LGA's  capacity,  and 
making  it  more  difficult  for  all  market 
segments  to  receive  reasonable  levels  of 
access  to  LGA.  In  the  opposite  direction, 
aiming  for  a  higher  target  permits  more 
flights,  making  it  easier  to  achieve  the  AIR- 
21  goals  of  facilitating  entry  by  additional 
airlines  and  increasing  service  to  smaller 
airports.  But  too  high  a  target  would  result 
in  a  renewed  increase  in  flight  delays  and 
cancellations,  disrupting  the  operations  of 
the  airlines  that  AIR-21  seeks  to  foster,  and 
could  unreasonably  tax  the  capacity  of  air 
traffic  control.  The  problem  is  further 
complicated  by  the  fact  that  the  effective 
capacity  of  LGA's  airfield  is  significantly 
lower  under  Instrument  Flight  Rules  C'lFR") 
and  certain  wind  conditions  than  it  is  in 
good  weather  under  Visual  Flight  Rules 
("VFR  ")  with  favorable  winds.  Lower  airfield 
capacity  conditions  often  occur  at  LGA,  and 
if  the  target  level  of  operations  is  set  too  high, 
the  frequency  of  gridlocked  operations  will 
be  unacceptable  to  the  PANYNJ  and  the 
traveling  public. 

The  PANYNJ  has  also  considered  whether 
the  same  congestion  fee  should  apply  to  all 
flights,  or  whether  certain  kinds  of  flights 
should  be  exempted  or  pay  a  lower 
congestion  fee.  Once  again,  there  are 
inevitable  tradeoffs.  Exempting  certain  flights 
means  that  some  of  the  economic  benefits  of 
promoting  efficient  use  of  limited  capacity  at 
LGA  will  be  lost,  while  applying  the  fee  to 
all  operations  means  that  uneconomic,  but 
socially  desirable  service  may  not  be 
available. 

The  alternative  congestion  fee  options 
described  in  Section  2  below  reflect  these 
and  related  considerations. 

1.3.3    Development  of  Auction  Alternatives 
The  PANYNJ  also  considered  a  variety  of 
ways  in  which  auction  mechanisms  might  be 
used  to  manage  demand  at  LGA.  In  contrast 
to  congestion  pricing  alternatives  where 
prices  are  established  with  the  goal  of 
producing  a  target  level  of  aircraft  operations, 
in  an  auction  the  number  of  permitted 
aircraft  operations  is  established  in  advance, 
and  airport  users  set  at  auction  the  price  for 
permission  to  operate  at  the  airport. 

Auctions  are  used  to  allocate  resources  and 
transfer  asset  rights  in  many  industries, 
including  utilities  and  telecommunications. 
For  example,  the  Federal  Communications 
Commission  has  been  using  auctions  to 
allocate  spectrum  licenses  for  wirele,ss 
communications.  Auctions  have  proven  to  be 
effective  in  circumstances  where  demand  for 
a  resource  is  much  greater  than  available 
finite  capacity,  price  setting  is  uncertain,  and 
there  is  a  goal  of  fostering  increased 
competition.  Properly  structured  auctions 
can  result  in  significantly  increased 


competition  among  service  providers  and 
lower  costs  to  consumers. 

The  PANYNJ  explored  the  possibility  of 
allocating  all  available  capacity  at  LGA 
through  a  single  auction.  Although  a  pure 
auction  might  achieve  a  higher  degree  of 
economic  efficiency  than  the  mixed 
allocation  and  auction  approaches  set  forth 
in  Section  3  below,  it  may  not  perform  as 
well  in  achieving  the  AIR-21  goals  of  access 
to  new  entrant  airlines  and  service  to  small 
communities.  Additionally,  a  pure  auction  of 
all  available  capacity  at  LGA  has  the 
potential  to  be  unduly  disruptive  to  the  air 
services  currently  provided  to  the  traveling 
public  and  to  services  by  airlines  with  lesser 
financial  capacity.  The  PANYNJ  has  also 
been  concerned  that  an  auction  of  all 
available  capacity  at  LGA  might  add  unduly 
to  airline  costs  and  potentially  could 
translate  into  increased  average  air  fares  to 
and  from  the  New  York  and  New  Jersey 
areas,  especially  given  the  absence  of 
experience  with  auctions  among  airport  users 
and  the  resultant  uncertainty  about  the  prices 
that  might  be  paid  at  auction. 

The  PANYNJ  therefore  explored  a  wide 
variety  of  ways  to  smooth  the  transition  from 
the  current  system  of  inflexible 
administrative  controls  to  a  new  market- 
based  auction  approach.  The  results  of  this 
analysis  are  reflected  in  the  two  auction 
options  set  forth  below  for  comment. 

1.3.4    Use  of  Congestion  Fee  or  Auction 
Proceeds 

From  the  start,  the  PANYNJ  recognized 
that  the  primary  purpose  of  implementing  an 
economic  demand  management  tool  such  as 
a  congestion  fee  or  an  auction  is  to  allocate 
the  scarce  resources  available  at  LGA 
efficiently,  not  to  generate  additional  revenue 
to  the  PANYNJ.  The  PANYNJ  also  concluded 
that  it  is  appropriate  to  maintain  the  existing 
weight-based  landing  fee.  as  the  time-tested 
way  to  recover  current  LGA  airfield  operating 
and  capital  costs. 

The  PANYNJ  has  considered  a  variety  of 
possible  uses  for  proceeds  from  a  congestion 
fee  or  an  auction.  The  options  considered 
include  using  the  additional  revenues: 

(i)  To  pay  for  projects  that  increase  airport 
capacity  in  the  local  airport  system  or  at 
other  regional  airports,  including  new 
physical  infrastructure  and  technological 
improvements  that  could  increase  airfield 
capacity  as  well  as  facilities  and  technologies 
that  might  more  efficiently  guide  aircraft  to 
and  from  an  airport; 

(ii)  To  pay  for  expenses  incurred  for  AIP- 
eligible  (but  not  AlP-funded)  noise  mitigation 
projects,  in  order  to  reduce  the  burden  of 
airport  activity  on  nearby  conununities; 

(iii)  To  lease  HDR  slots  at  LGA  from 
airlines,  and  to  hold  them  in  abeyance,  in 
order  to  reduce  the  level  of  demand; 

(iv)  To  advance  the  goals  of  AIR-21  of 
increased  airline  competition  and  small 
community  air  ser\'ice:  or 

(v)  Periodically  to  rebate  remaining 
proceeds  to  airlines  operating  at  LGA  based 
on  the  number  of  passenger  enplanements  at 
LGA  during  a  defined  period  of  time,  in  order 
to  provide  an  incentive  for  airlines  to 
increase  the  volume  of  passengers  they  c:arry 
without  increasing  the  number  of  flights  they 
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operate  from  LGA  (by  up-gauging  their  fleet 
of  aircraft  and  improving  their  load  factors). 

These  possible  uses  of  demand 
management  revenues  remain  under 
consideration  by  the  PANYNJ. 

2.  Congestion  Pricing 

Introduction  and  Overview.  Reflecting  its 
concern  that  an  immediate  abolition  of  the 
operational  limits  imposed  by  the  FAA  under 
the  HDR  and  AIR-21  would  be  ill-advised, 
the  PANYNl  has  been  exploring  how 
congestion  pricing  could  be  combined  with 
phased  increases  in  the  number  of  legally 
authorized  operations  to  improve  the 
efficiency  of  use  of  the  airfield  at  LGA 
without  reintroducing  higher  levels  of  delay. 

The  logic  of  this  approach  is,  over  time,  to 
have  the  FAA  reduce  its  administrative 
constraints  by  increasing  the  number  of 
operations  that  would  be  legally  permissible 
under  the  HDR,  AIR-21.  or  both,  and  to 
substitute  market  forces  by  charging  a 
Congestion  Fee  (in  addition  to  the  existing 
landing  fee)  for  all  aircraft  operations  during 
a  defined  Congested  Period.  The  Congestion 
Fee  would  be  designed  to  align  the  level  of 
demand  with  limited  airfield  capacity,  and 
the  intended  overall  impact  would  be  to  shift 
toward  more  productive  use  of  the  airfield 
while  maintaining  approximately  the  same 
overall  level  of  operational  activity  that  has 
been  observed  since  the  AIR-21  lottery  took 
effect. 

The  Congestion  Fee  alternative  is  described 
below  in  two  possible  forms.  Option  A  and 
Option  B. 

Option  A  contemplates  that  the  restrictions 
imposed  by  the  HDR  would  remain  in  effect 
until  2007  and  that  the  FAA  would  only 
increase  the  number  of  slot  exemptions 
under  AIR-21  that  could  be  used.  Under  this 
Option,  the  PANYN]  anticipates  that  before 
it  would  implement  the  Congestion  Fee,  the 
FAA  would  conduct  a  lottery  (in  the  same 
manner  as  it  conducted  the  initial  AIR-21 
slot  exemption  lottery  in  December  2000)  to 
allocate  three  additional  AIR-21  slot 
exemptions  per  hour  for  use  for  qualified 
AIR-21  operations.  Each  year  thereafter,  the 
FAA  would  conduct  another  lottery  to 
allocate  additional  slot  exemptions  for 
qualified  AIR-21  operations.  The  PANYN) 
would  levy  the  same  Congestion  Fee  on  all 
aircraft  operations  (both  landings  and  take- 
offs),  including  operations  conducted  under 
HDR  authority,  that  occur  during  the 
Congested  Period  at  LGA,  except  for  a  limited 
number  of  AIR-21  flights  that  might  be 
exempted  from  the  Fee. 

Option  B  differs  from  Option  A  in  two 
principal  ways. 

The  first  difference  is  that  under  Option  B 
the  PANYNJ  contemplates  that  the  FAA 
would  gradually  reduce  the  constraints 
imposed  under  both  the  HDR  and  the  AIR- 
21  slot  exemption  lottery  in  conjunction  with 
the  introduction  of  the  Congestion  Fee  and  in 
anticipation  of  the  elimination  of  the  HDR  by 
2007  as  required  by  AIR-21.  In  addition  to 
increasing  the  number  of  AIR-21  slot 
exemptions  that  could  be  used,  as  in  Option 
A.  the  FAA  would  (i)  annually  increase  the 
number  of  allowable  HDR  operations  in  each 
hour  by  a  maximum  of  5  percent  usinj;  the 
rules  established  in  the  FAA's  HDR 
regulations  to  allocate  among  the  airlines  the 


authority  to  conduct  these  additional 
operations,  and  (ii)  revise  the  HDR  to  reduce 
or  eliminate  the  current  restrictions  that  limit 
the  use  of  14  "commuter  slots"  each  hour  to 
small  aircraft,  to  improve  the  operating 
efficiency  of  LGA.  Effective  in  2007,  when 
the  HDR  is  eliminated,  there  would  no  longer 
be  any  administrative  constraints  on  the 
permissible  number  of  operations  at  LGA,  but 
the  Congestion  Fee  would  remain  in  place 
and  would  continue  to  maintain  a  balance 
between  demand  and  capacity  at  LGA. 

The  second  difference  between  Option  A 
and  Option  B  is  that  under  Option  B.  the 
PANYNJ  would  levy  two  different 
Congestion  Fees:  one  Congestion  Fee  would 
be  charged  for  all  flights  operating  between 
LGA  and  any  small  hub  or  non-hub  airport 
qualifying  for  AIR-21  service,  as  well  as 
general  aviation  flights,  and  another,  much 
higher  Congestion  Fee  would  be  charged  for 
all  other  aircraft  operations. 

Pmvisions  Common  to  Both  Option  A  and 
Option  B 

2.1  Effective  Date 

The  new  Congestion  Fee  would  take  effect 
on  September  16.  2001  or  whenever  the 
limits  resulting  from  the  FAA's  AIR-21  slot 
exemption  lottery  expire  if  they  are  extended 
by  the  FAA. 

2.2  General  Rules 

2.2.1  Nature  of  the  Congestion  Fee 

The  Congestion  Fee  would  be  designed  to 
align  the  level  of  demand  with  the  limited 
capacity  of  the  airfield  at  LGA.  The  amount 
of  the  Congestion  Fee  would  not  be 
dependent  upon  the  historical  costs  of  the 
airfield  at  LGA  or  otherwise  dependent  upon 
accounting  costs  incurred  by  the  PANYNJ. 
Initially,  the  Congestion  Fee  would  not  vary 
during  the  Congested  Period,  but  in  the 
future  the  PANYNJ  might  vary  the  level  of 
the  Congestion  Fee  during  the  Congested 
Period  to  manage  hour-by-hour  demand  for 
use  of  the  airfield  at  LGA. 

2.2.2  Operations  Subject  to  the  Congestion 
Fee 

All  aircraft  arriving  at  or  departing  from 
LGA  during  the  "Congested  Period"  would 
be  assessed  a  Congestion  Fee,  except 
potentially  for  a  limited  number  of  daily 
flights  between  small  hub  and  non-hub 
airporis  and  LGA  that  might  be  exempted,  as 
described  in  Section  2.5  below.  Operations  at 
other  times  would  not  be  subject  to  the 
Congestion  Fee. 

2.2.3  Definition  of  Congested  Period 

The  Congested  Period  would  consist  of  all 
hours  during  which  the  demand  for  use  of 
the  airfield  at  LGA  exceeds  its  capacity,  as 
well  as  any  hour  immediately  preceding  or 
immediately  following  that  period.  Based  on 
current  conditions,  the  Congested  Period 
would  run  from  06:00  to  22:00  on  weekdays, 
from  06:00  to  14:00  on  Saturday,  and  fi'om 
09:00  to  22:00  on  Sunday. 

2.2.4  Existing  Landing  Fee  To  Remain  in 
Effect 

All  aircraft  operations  at  LGA  would 
continue  to  be  subject  to  and  would  be 
required  to  pay  any  landing  fee  established 
by  PANYNJ,  in  addition  to  any  Congestion 


Fee.  The  PANYNJ  expects  that  the  existing 
weight-based  landing  fee  and  the  minimum 
landing  fee  would  remain  in  effect.  (The 
"additional  surcharge"  of  $100  currently 
levied  upon  general  aviation  operations 
during  certain  congested  hours  would  be 
eliminated  and,  in  effect,  replaced  by  the 
new  Congestion  Fee.) 

2.3    Operations  Target 

2.3.1  Initial  Target 

A  target  level  of  operations  during  the 
Congested  Period  would  be  established 
before  the  PANYNJ  sets  the  Congestion  Fee. 
The  PANYNJ  would  set  the  initial  Congestion 
Fee,  and  adjust  it  as  necessary,  with  the 
intent  that  there  be  no  more  than  the  target 
level  of  operations.  The  PANYNJ  has  been 
considering  the  dfesirability  and  implications 
of  a  target  level  of  78  total  operations  per 
hour  at  LGA  for  each  hour  during  the 
Congested  Period.  This  equates  to  1248 
scheduled  and  unscheduled  operations 
between  the  hours  of  06:00  and  22:00  each 
weekday.  In  monitoring  success  in  reaching 
such  an  hourly  target,  reasonable  hourly 
variations  would  be  deemed  acceptable  so 
long  as  the  cumulative  number  of  operations 
during  any  three-hour  period  during  any 
portion  of  the  Congested  Period  did  not 
exceed  three  times  the  hourly  target. 

2.3.2  Revision  of  Operations  Target  or 
Congested  Period 

The  FAA,  DOT  and  PANYNJ  would 
continue  to  monitor  the  actual  level  of  delay 
experienced  at  LGA.  and  the  operations 
target  or  the  definition  of  the  Congested 
Period,  or  both,  could  be  revised  if  actual 
delays  and  flight  cancellations  are 
significantly  higher  or  lower  than 
anticipated. 

2.4  Revisions  to  Congestion  Fee 

The  PANYNJ  would  periodically  review 
operational  results  under  the  Congestion  Fee 
and  would  adjust  the  amount  of  the  Fee  if 
actual  operations  were  significantly  higher  or 
lower  than  the  operations  target.  The 
PANYNJ  could  also  use  the  proceeds  from 
the  Congestion  Fee  to  purchase  or  lease  HDR 
or  AIR-21  operating  authority  from  any 
airline,  and  hold  the  authority  in  abeyance  to 
reduce  the  level  of  demand  for  use  of  the 
airfield. 

2.5  Exemption  for  Small  Hub  and  Non-Hub 
Service 

The  PANYNJ  is  considering  the  desirability 
of  exemptions  fi^m  the  Congestion  Fee  for 
certain  operations  that  serve  airports  that 
qualify  for  AIR-21  small  hub  or  non-hub 
service  under  49  U.S.C.  §41 716(a)  and  DOT 
Order  200O-4-11.  Three  potential 
approaches  under  consideration  are 
exemptions  for  (i)  80  operations  (or  a  lower 
number  that  would  increase  the  overall 
operating  efficiency  of  LGA)  qualified  under 
AIR-21  for  small  hub  or' non-hub  service;  (ii) 
all  AIR-21  qualified  operations  serving  small 
hub  or  non-hub  airports  within  300  miles  of 
LGA.  for  example,  given  that  passengers  in 
markets  within  this  distance  have  few 
connecting  flight  options;  or  (iii)  a 
combination  of  these  two  approaches.  The 
PANYNJ  has  also  considered  whether  it 
would  be  desirable  to  exempt  new  entrant 
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airlines  from  the  Congestion  Fee.  but 
presently  believes  that  such  an  exemption 
might  be  anti-competitive. 

Any  small  hub  and  non-hub  operations 
exempted  from  the  Congestion  Fee  would  be 
allocated  by  a  lottery  among  the  airlines 
providing  or  seeking  to  provide  service  to 
small  hub  or  non-hub  airports.  The  selection 
sequence  among  airlines  that  seek  Congestion 
Fee  exemptions  for  small  hub  and  non-hub 
operations  would  be  established  using  a 
lottery.  Participating  airlines  would  be  able 
to  obtain  two  exemptions  from  the 
Congestion  Fee  in  each  of  successive  rounds 
of  the  allocation,  until  the  entire  number  of 
exempt  operations  has  been  assigned.  The 
small  hub  and  non-hub  operations  exempted 
from  the  Congestion  Fee  would  be 
reallocated  among  airlines  every  two  years, 
in  the  same  manner.  A  new  lottery  would  be 
conducted  each  time  that  this  allocation 
takes  place.  The  lottery  would  only  be  used 
to  determine  the  sequence  of  selections.  It  is 
presently  contemplated  that  the  exemptions 
allocated  by  the  lottery  could  not  be  traded 
and  would  be  subject  to  a  "use  or  lose" 
restriction  to  ensure  that  desired  service  is 
provided  to  smaller  airports.  Any  unused 
exemption  authority  that  is  returned  to  the 
PANYNJ  would  be  redistributed  by  picking 
up  the  selection  sequence  from  where  the 
lottery  last  ended. 

Provisions  That  Differ  Between  Option  A  and 
Option  B 

2.6  Structure  and  Initial  Amount  of  the 
Congestion  Fee 

Option  A  (no  change  in  HDR):  Under 
Option  A,  all  aircraft  operators  would  pay  the 
same  Congestion  Fee  during  the  Congested 
Period  except  for  a  certain  number  of  daily 
flights  between  small  hub  and  non-hub 
airports  and  LGA.  It  is  currently  anticipated 
that  the  initial  level  of  the  Congestion  Fee 
under  Option  A  would  be  in  the  range  of 
$350-5700  for  each  arriving  and  departing 
aircraft. 

Option  B  (gradual  reduction  of  HDR 
constraints):  Under  Option  B.  there  would  be 
two  separate  Congestion  Fees.  The  first 
would  be  charged  for  operations  during  the 
Congested  Period  that  serve  any  airport  that 
qualifies  for  AIR-21  small  hub  or  non-hub 
service  under  49  U.S.C.  §41 716(a)  and  DOT 
Order  2000-4-11,  except  for  a  certain 
number  of  daily  flights  between  small  hub 
and  non-hub  airports  and  LGA,  as  well  as  for 
general  aviation  operations.  The  second 
would  be  charged  for  all  other  operations.  It 
is  currently  anticipated  that  the  initial  level 
of  the  Congestion  Fee  under  Option  B  would 
be  in  the  range  of  $350-$700  for  each 
arriving  and  departing  aircraft  serving  AIR- 
21  qualified  destinations  (and  general 
aviation),  and  in  the  range  of  S70O-$2000  for 
all  other  arriving  or  departing  aircraft. 

2.7    Revenue  Estimates 

Both  Congestion  Pricing  options  would  be 
expected  to  produce  significant  streams  of 
revenue  that  would  be  dedicated  to  beneficial 
aviation  uses  (see  Section  1.3.4.  above). 

Option  A  (no  change  in  HDR):  A 
Congestion  Fee  of  $350-$700  per  operation  is 
estimated  to  yield  additional  annual 
revenues  to  the  PANYNJ  of  approximately 
$130-$260  million  per  year. 


Option  B  (gradual  reduction  of  HDR 
constraints):  A  general  Congestion  Fee  of 
$700-52000  for  each  operation  during  the 
Congested  Period,  combined  with  a  Small 
Hub/Non-Hub  Congestion  Fee  of  $350-$700 
per  operation,  is  estimated  to  yield  additional 
annual  revenues  to  the  PANYNJ  of 
approximately  $240-5550  million. 

3.  Allocation  and  Auction  of  Reservations 

Introduction.  This  alternative  would 
replace  the  current  system  of  HDR  slots  and 
AIR-21  slot  exemptions.  Airlines  would 
instead  be  required  to  have  a  "Reservation" 
in  order  to  conduct  an  operation  at  LGA 
during  the  Congested  Period.  Reservations 
would  be  limited  in  number,  to  ensure  that 
the  level  of  operations  at  the  airport  is 
aligned  with  the  limited  capacity  of  its 
airfield.  Reservations  would  be  available  to 
new  market  entrants  and  smaller  market 
participants,  and  mechanisms  would  be 
established  to  permit  the  regular  reallocation 
of  Reservations  over  time.  This  method 
would  allocate  the  total  number  of  available 
Reservations  during  each  hour  in  the 
Congested  Period  in  four  distinct  tranches  or 
groups. 

First,  each  airline  would  be  permitted  a 
Baseline  Allocation  of  at  least  20 
Reservations  each  day.  This  is  intended  to 
ensure  that  new  entrants  will  have  an 
opportunity  to  provide  service  at  LGA. 
Second,  a  total  of  80  Reservations  would  be 
reserved  each  day  for  flights  to  or  from  small 
hub  or  non-hub  airports  qualifying  for  service 
under  AIR-21;  these  Reservations  would  be 
allocated  among  the  airlines  seeking  to 
provide  these  services  using  a  lottery  similar 
to  the  FAA's  December  2000  AIR-21  slot 
exemption  lottery,  an  auction,  or  a 
combination  of  these  methods.  This  set  aside 
for  service  to  small  hub  and  non-hub  airports 
is  intended  to  ensure  that  there  will  remain 
a  reasonable  level  of  service  between  smaller 
airports  and  LGA,  and  to  encourage  the 
efficient  use  of  the  capacity  reserved  for  this 
purpose.  (No  airline  would  be  prevented 
from  using  other  Reservations  as  well  to 
serve  small  hub  or  non-hub  airports  from 
LGA.)  Third.  70  percent,  or  a  lesser  share,  of 
the  remaining  Reservations  each  day  would 
be  allocated  in  proportion  to  each  airline's 
share  of  total  passenger  volumes  at  LGA.  This 
Performance-Based  Allocation  is  intended  to 
provide  a  reasonable  degree  of  stability  in  the 
market  while  creating  an  incentive  for 
airlines  to  use  Reservations  productively  by 
carrying  more  passengers  on  each  flight. 
Fourth,  the  remaining  Reservations  would  be 
auctioned,  without  restriction  as  to  use.  This 
is  intended  to  encourage  efficient  use  of  the 
remaining  capacity  at  LGA  and  to  promote 
competition.* 

This  Reservations  alternative  is  described 
in  two  potential  forms.  Option  A  and  Option 
B.  which  are  currently  under  consideration 
by  the  PANYNJ. 


*  A  hypothetical  illustration  of  how  the  total 
number  of  Reservations  in  the  congested  Period 
would  be  divided  among  these  four  tranches  in 
option  A  is  attached  at  the  back  of  this  document. 
The  division  of  Reser\'ations  in  Option  B  would 
take  a  similar  form,  although  during  the  phase-in 
period  the  Iota!  number  of  Reser\-ations  in  the 
Baseline  Allocation  would  be  expected  to  be  higher. 


Option  A  contemplates  immediate 
replacement  of  all  HDR  slots  and  AIR-21  slot 
exemptions  authorized  by  the  lottery  with  a 
new  system  of  Reservations,  which  would  be 
reallocated  every  two  years. 

Option  B  differs  from  Option  A  is  one 
principal  respect:  Option  B  contemplates,  in 
effect,  a  four-year  phase  out,  rather  than 
immediate  replacement,  of  operating 
authority  under  the  existing  High  Density 
Rule.  This  phase  out  would  be  accomplished 
through  adjustments  to  the  Baseline 
Allocation.  Although  all  HDR  slots  would 
formally  be  withdrawn  immediately,  each 
airline  would  be  guaranteed  to  receive  in  its 
Baseline  Allocation  for  the  first  year  a 
number  of  Reservations  representing  at  least 
75  percent  of  the  number  of  HDR  slots  and 
AIR-21  slot  exemptions  it  is  currently  using. 
As  the  new  program  is  phased  in.  this 
guarantee  would  decline  to  50  percent  for  the 
second  year  and  25  percent  for  the  third  year. 
The  phase  out  of  the  current  HDR  slot  system 
would  not  be  complete  until  the  fourth  year. 
During  the  first  four  years  Reservations 
would  be  assigned  for  only  one  year,  but 
thereafter  Reservations  would  be  reallocated 
every  two  years,  as  in  Option  A. 

3.1  Effective  Date 

The  new  system  of  Reservations  would 
take  effect  on  September  16,  2001  or 
whenever  the  limits  resulting  ft-om  the  FAA's 
AIR-21  slot  exemption  lottery  expire  if  they 
are  extended  by  the  FAA. 

3.2  Reservations 

3.2.1  Need  for  an  LGA  Reservation 

A  Reservation  would  authorize  an  aircraft 
operation  at  LGA,  either  for  an  arrival  or  a 
departure,  during  a  specified  hour  on  a 
specified  day  of  the  week.  Reservations  for 
scheduled  flights  would  be  allocated  through 
the  mechanisms  described  in  Section  3.3 
below.  Unscheduled  operations  would  not  be 
permitted  unless  there  is  an  available 
Reservation  in  accord  with  Section  3.2.3.2 
below.  It  would  be  a  violation  of  the 
PANYNJ's  Rules  and  Regulations  governing 
LGA  for  any  aircraft  to  arrive  at  or  depart 
&t)m  LGA  during  the  "Congested  Period" 
without  a  Reservation. 

3.2.2  Definition  of  Congested  Period 

The  "Congested  Period  "  would  be  the 
.  same  for  the  system  of  Reservations  as  it 
would  be  for  Congestion  Pricing  (see  Section 

2.2.3  above). 

3.2.3     Number  of  Reservations 

The  total  number  of  operations  to  be 
permitted  during  each  hour  of  the  Congested 
Period  would  be  established  before  the  new 
system  of  Reservations  is  implemented.  The 
PANYNJ  has  been  reviewing  the  desirability 
and  implications  of  using  81  as  the  total 
number  of  Reservations  for  operations  at  IG.\ 
would  be  permitted  for  each  hour  during  the 
Congested  Period.  The  allowance  for  81 
hourly  Reservations  would  produce 
approximately  the  same  results  as  the  target 
of  78  actual  hourly  operations  envisioned 
under  the  Congestion  Fee  alternatives.  If  81 
hourly  Reservations  are  allowed,  the  frequent 
cancellation  of  a  few  scheduled  flights  for 
non-LGA  operational  reasons  (e.g..  weather 
effects  elsewhere,  aircraft  mechanical 
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problems)  and  the  lack  of  use  of  Reservations 
by  general  aviation  are  typically  expected  to 
produce  about  78  actual  hourly  operations. 
The  allowed  nbmber  of  Reservations  would 
be  allocated  between  scheduled  and 
unscheduled  operations  as  follows: 

3.2.3.1  Scheduled  Operations 

A  total  of  75  Reservations  would  be 
available  each  hour  for  scheduled  operations 
during  the  Congested  Period.  This  equates  to 
a  total  of  1200  Reservations  available  fiova 
06:00  to  22:00  on  weekdays  at  LCA  for 
scheduled  operations. 

3.2.3.2  General  Aviation  and  Military 
Flights 

A  total  of  six  Reservations  would  be 
available  each  hour  for  general  aviation  or 
military  operations  during  the  Congested 
Period.  The  FAA  would  manage  the 
assignment  of  these  Reservations  for  general 
aviation  and  military  flights  in  the  same 
manner  as  it  currently  does  under  the  HDR. 

3.3    Periodic  Reallocation  of  Reservations 
for  Scheduled  Operations 

Option  A  (no  phase  in):  Reservations  to 
conduct  a  scheduled  of)eration  at  LGA  would 
be  allocated  every  two  years.  The  first 
allocation  would  be  scheduled  so  that  the 
results  would  take  effect  on  the  Effective 
Date. 

Option  B  (four-year  phase  in):  Reservations 
to  conduct  a  scheduled  operation  at  LGA 
would  be  allocated  for  a  one-year  period  for 
each  of  four  years,  during  which  allocations 
based  on  existing  HDR  slot  allocations  would 
be  phased  out.  The  ^rst  allocation  would  be 
scheduled  so  that  the  results  would  take 
effect  on  the  Effective  Date.  At  the  end  of  the 
first  four  years,  the  phase-out  would  be 
completed,  and  thereafter  the  reallocation  of 
Reservations  would  take  place  every  two 
years. 

3.3.1     Baseline  Allocation 

In  order  to  ensure  that  new  airlines  may 
enter  the  LGA  market  and  that  limited 
incumbents  may  expand  the  scope  of  their 
operations,  and  to  provide  an  appropriate 
incentive  for  the  provision  of  service  to  small 
hub  or  non-hub  airports  that  is  consistent 
with  the  limited  capacity  at  LGA,  all  airlines 
would  be  eligible  for  a  Baseline  Allocation  of 
Reservations  for  each  day  of  the  week. 

Each  request  for  a  Baseline  Allocation 
would  require  a  refundable  financial  deposit 
provided  to  the  PANYNJ  for  each  requested 
Reservation.  If  the  requesting  airline  obtains 
a  Reservation  and  complies  with  the  use-or- 
lose  requirement  set  forth  in  Section  3.5.2 
belpw  for  one  full  calendar  year,  the  financial 
deptosit  would  be  returned;  otherwise,  it 
would  be  forfeited  to  the  PANYNJ. 

3.3.1.1     Initial  Baseline  Allocation 

Option  A  (no  phase  in):  Each  airline  would 
be  permitted  to  obtain  a  Baseline  Allocation 
of  up  to  20  Reservations  for  each  day  of  the 
week  to  use  for  service  between  LGA  and  any 
other  destination  permitted  under  the  LGA 
Perimeter  Rule.  (AIR-21  uses  20  operations 
as  the  measure  of  an  incumbent  airline.)  In 
no  event,  however,  would  the  total  number 
of  Reservations  assigned  to  all  airlines  in  any 
Baseline  Allocation  exceed  300.  In  the  event 
that  the  total  number  of  Reservations 


properly  requested  in  the  Baseline  Allocation 
exceeds  300,  each  airline's  requests  would  be 
reduced  proportionately  so  that  the  total 
number  of  Reservations  in  the  Baseline 
Allocation  equals  300. 

Option  B  (four-year  phase  in):  Each  airline 
would  be  permitted  to  obtain  an  initial 
Baseline  Allocation  of  a  number  of 
Reservations  for  each  day  of  the  week  to  use 
for  service  between  LGA  and  any  other 
destination  permitted  under  the  LGA 
Perimeter  Rule. 

For  the  first  year,  this  number  would  be 
equal  to  the  greater  of  (i)  20  Reservations,  or 
(ii)  75  percent  of  the  total  number  of  HDR 
slots  that  were  assigned  to  the  airline  as  of 
June  30,  2001  and  used  at  least  80  percent 
of  the  time  during  the  preceding  two  months. 
For  the  second  year,  this  number  would  be 
equal  to  the  greater  of  (i)  20  Reservations,  or 
(ii)  50  percent  of  the  total  number  of  HDR 
slots  that  were  assigned  to  the  airline  as  of 
June  30,  2001  and  used  at  least  80  percent 
of  the  time  during  the  preceding  two  months. 
For  the  third  year,  this  number  would  be 
equal  to  the  greater  of  (i)  20  Reservations,  or 
(ii)  25  percent  of  the  total  number  of  HDR 
slots  that  were  assigned  to  the  airline  as  of 
June  30,  2001  and  used  at  least  80  percent 
of  the  time  during  the  preceding  two  months. 

For  the  fourth  year,  and  in  every  biennial 
reallocation  thereafter,  each  airline  would  be 
permitted  to  obtain  up  to  20  Reservations 
each  day  of  the  week  to  use  for  service 
between  LGA  and  any  other  destination  in 
the  same  manner,  and  subject  to  the  same 
rules,  as  under  Option  A. 

3.3.1.2  Assignment  Mechanism 

Each  airline  could  determine  the  hours 
during  which  the  Reservations  would  be 
used.  However,  during  the  Congested  Period, 
no  airline  could  use  Reservations  acquired  in 
the  Baseline  Allocation  to  schedule  during 
any  60-minute  period  more  than  the  greater 
of  (i)  two  operations,  or  (ii)  6.5  percent  of  the 
airline's  daily  Reservations  (i.e.  one- 
sixteenth,  reflecting  the  16  hour  Congested 
Period  on  weekdays). 

3.3.1.3  Subsequent  Requests  for  Baseline 
Allocation 

A  new  entrant  airline  or  other  airline  that 
chose  not  to  obtain  its  full  Baseline 
Allocation  could  request  additional  Baseline 
Reservations  at  any  time,  up  to  the  maximum 
number  of  permitted  Baseline  Reservations, 
by  making  a  "subsequent  request"  for  a 
further  Baseline  Allocation.  The  PANYNJ 
could  allocate  additional  Reservations  up  to 
such  airline's  full  Baseline  Allocation,  either 
by  (1)  issuing  unassigned  Reservations, 
including  Reservations  that  have  been 
voluntarily  returned  or  forfeited  under  the 
use-or-lose  requirement  set  forth  in  Section 
3.7.2  below,  or  (2)  making  reasonable  efforts 
to  lease  a  Reservation  from  another  airline, 
using  iM'oceeds  from  the  auction  of 
Reservations  under  Section  3.3.4  below.  If  a 
sufficient  number  of  unassigned  Reservations 
were  not  available,  and  the  PANYNJ  were  not 
able  to  lease  a  sufficient  number  of  assigned 
Reservations  from  another  airline,  the 
requesting  airline  would  be  required  to  await 
the  next  regular  reallocation  to  obtain 
additional  Baseline  Allocations.    ., 


3.3.2    Small  Hub  and  Non-Hub  Allocation 

Number  of  Small  Hub  and  Non-Hub 
Reservations  to  be  Allocated.  A  total  of  five 
Reservations  during  each  hour  of  the 
Congested  Period  would  be  reserved  for 
service  between  LGA  and  any  airport  that 
qualifies  for  AIR-21  small  hub  or  non-hub 
service  under  49  U.S.C.  §41 716(a)  and  DOT 
Order  2000-4-11.  This  equates  to  80 
Reservations  between  the  hours  of  06:00  and 
22:00  each  weekday.  This  is  approximately 
the  cun^nt  number  of  AIR-21  slot 
exemptions  for  service  to  small  hub  or  non- 
hub  airports. 
3.3.2.2    Assignment  Mechanism 

For  Reservations  assigned  through  the 
Small  Hub  and  Non-hub  Allocation,  airlines 
would  select  the  specific  Reservation  hours 
for  arriving  and  departing  flight  pairs  in  a 
sequence  as  determined  by  a  lottery  similar 
to  the  lottery  used  by  the  FAA  in  December 
2000  to  allocate  AIR-21  slot  exemptions.  The 
selection  sequence  would  be  repeated  until 
all  of  the  Reservations  made  available  for  the 
Small  Hub  and  Non-hub  Allocation  have 
been  assigned  specific  times.  A  new  lottery 
would  be  conducted  each  time  a 
Performance-Based  Allocation  is  made.  The 
PANYNJ  is  also  considering  the  desirability 
of  (i)  using  an  auction  to  assign  these 
Reservations  among  airlines  conducting 
operations  between  AIR-21  qualified  small 
hub  or  non-hub  airports  and  LGA,  since  this 
approach  may  produce  a  more  efficient 
result;  (ii)  assigning  these  Reservations 
among  airlines  conducting  opterations 
between  AIR-21  qualified  small  hub  or  non- 
hub  airports  that  are  within  300  miles  of 
LGA,  for  example,  given  that  passengers  in 
markets  within  this  distance  have  few 
connecting  flight  options;  or  (iii)  a 
combination  of  these  approaches. 

3.3.3    Performance-Based  Allocation 

After  the  Baseline  Allocation  and  the  Small 
Hub  and  Non-Hub  Allocation  have  been 
completed,  70  percent  (or  a  lesser  share  that 
would  increase  the  overall  operating 
efficiency  of  LGA)  of  all  remaining 
Reservations  for  scheduled  operations  would 
be  allocated  among  airlines  based  on  their 
market  share  of  total  revenue  passengers  at 
LGA.  Presently,  the  core  connecting  hub  and 
shuttle  businesses  of  the  incumbent  airlines 
at  LGA  in  aggregate  account  for 
approximately  70  percent  of  the  total 
passenger  volume  at  the  airport. 

3.3.3.1  Determination  of  Reservations 
Subject  to  Performance-Based  Allocation 

For  each  hour  of  the  Congested  Period  of 
each  day  of  the  week,  the  number  of 
Reservations  that  are  to  be  allocated  by  the 
Performance-Based  Allocation  would  be 
calculated  as  70  perceht,  or  a  lesser  share,  of 
the  difference  between  (a)  the  total  number 
of  Reservations  available  for  use  by 
scheduled  airlines  in  that  hour,  and  (b)  the 
sum  of  (i)  all  Reservations  claimed  for  that 
hour  under  the  Baseline  Allot:ation  and  (ii) 
all  Reservations  claimed  for  that  hour  for  use 
as  one  of  the  80  Reservations  reserved  for  the 
Small  Hub  and  Non-Hub  Allocation. 

3.3.3.2  Calculation  of  Market  Share 

Each  airline's  share  of  the  LGA  market 
would  be  determined  on  the  basis  of 


passenger  enplanements  on  all  flights  at  LGA 
as  reported  to  the  United  States  Department 
of  Transportation  for  the  most  recently 
available  12-month  period. 

3.3.3.3  Calculation  of  Each  Airline's 
Performance-Based  Allocation 

The  Performance-Based  share  of 
Reservations  for  each  airline  would  be 
determined  by  multiplying  each  airline's 
market  share  by  the  sum  of  (i)  the  total 
number  of  Reservations  that  are  to  be 
assigned  by  the  Performance-Based 
Allocation  (determined  under  Section  3.3.3.1 
above)  and  (ii)  the  total  number  of 
Reservations  assigned  under  the  Baseline 
Allocation,  and  then  subtracting  from  that 
product  the  total  number  of  Reservations 
assigned  to  the  airline  in  the  Baseline 
Allocation.  If  the  total  number  of 
Reservations  assigned  to  the  airline  in  the 
Baseline  Allocation  exceeds  its  Performance- 
Based  share  of  Reservations,  the  airline 
would  receive  no  additional  Reservations 
through  the  Performance-Based  Allocation.** 

3.3.3.4  Assignment  Mechanism 

For  Reservations  assigned  through  the 
Performance-Based  Allocation,  airlines 
would  select  the  specific  Reservation  hours 
for  arriving  and  departing  flight  pairs  in  a 
sequence  as  determined  by  a  lottery  similar 
to  the  lottery  used  by  the  FAA  in  December 
2000  to  allocate  AIR-21  slot  etcemptions. 
Once  an  airline  has  acquired  its  total  number 
of  allocated  Performance-Based  Reservations, 
it  would  be  passed  over  in  the  lottery 
sequence.  The  selection  sequence  would  be 
repeated  until  all  of  the  Reservations  made 
available  for  the  Performance-Based 
Allocation  have  been  assigned  specific  times. 
A  new  lottery  would  be  conducted  each  time 
a  Performance-Based  Allocation  is  made. 

3.3.4    Auction  of  Remaining  Reservations 

3.3.4.1    Number  of  Remaining  Reservations 
To  Be  Auctioned 

All  LGA  Reservations  for  scheduled 
operations  that  remain  after  the  Baseline 
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Allocation,  the  Small  Hub  and  Non-hub 
Allocation  and  the  Performance-Based 
Allocation  would  be  subject  to  auction. 

3.3.4.2    Revenue  Estimate 

In  both  of  the  Allocation  and  Auction 
options,  the  Auction  of  Remaining 
Reservations  would  be  expected  to  produce 
significant  streams  of  revenue  that  would  be 
dedicated  to  beneficial  aviation  uses  (see 
Section  1.3.4.  above).  The  Auction  of 
Remaining  Reservations  is  estimated  to  yield 
additional  annual  revenues  to  the  PANYNJ  of 
approximately  $60  million  to  $90  million  for 
Option  A  and  for  Option  B  once  it  is  fully 
implemented.  Option  B  is  estimated  to  yield 
additional  revenues  of  approximately  $18- 
$26  million  in  the  first  year,  $35-$53  million 
in  the  second  year,  and  $53-$79  million  in 
the  third  year.  These  estimates  assume 
auction  prices  in  the  range  of  $20,000  to 
$30,000  per  Reservation  per  month. 

3.4  Auction  Rules 

The  specific  rules  for  participating  in  and 
conducting  Auctions  of  Remaining 
Reservations  would  be  promulgated  in 
advance  of  the  initial  Auction. 

3.5  General  Rules  Governing  Reservations 

3.5.1  Treatment  of  Commuter  Affiliates 
All  airlines  sharing  a  common  designator 

code  would  be  considered  a  single  airline  for 
the  purpose  of  allocating  Reservations. 

3.5.2  Use-or-Lose  Requirement 

All  Reservations  would  be  subject  to  a  use- 
or-lose  requirement,  under  which  an  airline 
would  forfeit  any  Reservation  that  is  not  used 
for  operations  at  least  80  percent  of  the  time 
over  any  two-month  period.  Any  airline  that 
forfeits  a  Reservation  under  this  use-or-lose 
rule  could  not  acquire  any  additional 
Reservation  for  a  two-year  period,  except 
through  the  next  scheduled  auction.  Airlines 
could  avoid  any  use-or-lose  penalty  by 
returning  a  Reservation  to  the  PANYNJ  for 
reallocation.  The  PANYNJ  could  use 
Reservations  that  are  returned  voluntarily  or 
that  are  forfeited  under  the  use-or-lose 


requirement  to  satisfy  additional  requests  for 
Baseline  Allocations  in  between  the 
scheduled  reallocations  of  Reservations. 

3.5.3  Exchange,  Sale,  or  Lease  of 
Reservations 

3.5.3.1  Baseline  Allocation  Reservations 

Reservations  acquired  through  a  Baseline 
Allocation  could  be  exchanged  between 
airlines,  so  long  as  the  trade  was  made  only 
for  operational  reasons  and  on  a  one-for-one 
basis  at  LGA.  Airlines  that  trade  Reservations 
from  their  Baseline  Allocation  would  be 
required  to  certify  that  no  other  consideration 
is  involved.  Reservations  acquired  through  a 
Baseline  Allocation  could  not  be  sold  or 
leased  to  another  airline  (except,  under 
Option  B,  to  the  extent  that  any  airline 
receives  at  any  time  during  the  four-year 
phase  in  a  total  Baseline  Allocation  of  more 
than  20  Reservations  for  any  given  day),  but 
these  Reservations  could  be  sold  or  leased  to 
the  PANYNJ. 

3.5.3.2  Other  Reservations 

Reservations  acquired  through  the  Small 
Hub  and  Non-hub  Allocation,  the 
Performance-Based  Allocation  or  the  Auction 
of  Remaining  Reservations  could  be 
exchanged  between  or  among  airlines,  or 
could  be  sold  or  leased  to  another  airline  or 
to  the  PANYNJ,  but  any  Reservations 
acquired  through  the  Small  Hub  and  Non- 
Hub  Allocation  could  only  be  used  for 
service  between  LGA  and  AIR-21  qualified 
small  hub  and  non-hub  airports. 

3.5.4  Airfield  Fees 

All  aircraft  operations  at  LGA,  including 
those  for  which  an  auction  price  is  paid, 
would  remain  subject  to  any  landing  or  take- 
off fees  established  by  the*ANYNJ.  The 
PANYNJ  currently  anticipates  that  the 
existing  weight-based  landing  fee  would 
remain  in  effect,  and  that  the  currant 
minimum  fees  for  general  aviation  might  be 
increased  to  the  range  of  $350-$700  for  each 
arriving  and  departing  aircraft. 


ILLUSTRATION  OF  ALLOCATION  AND  AUCTION  OF  RESERVATIONS— OPTION  A 


■tours  In  the  Congested  Period 

Reservations  per  hour  

Total  Number  of  Reservations  in  the  Congested  Period  

GA  set-aside  per  hour  

Total  GA  set-aside  in  tt>e  Congested  Period  

Net  Reservations  for  scheduled  services 

Numt)er  of  airlines  

Baseline  Allocation/airline 

Total  Baseline  Allocation  (if  fully  subscribed) 

Remaining  Resen/ations 

Small  hub/non-hub  set-aside  per  hour 

Small  hub  and  Non-hub  Allocation 

Remaining  Reservations 

Performance-Based  share  of  remaining  reservations 

Number  of  Reservations  for  Performance-Based  Allocation 


Inputs 


16 
81 


15 
20 


S 

70% 


Number  of 
Reservations 


1206 

1200 


300 
800 


574 


*  •  The  PANYNJ  acknowledges  that  especially  if 
Option  A  were  implemented,  the  initial 
Performance-Based  Allocations  could  cause  abrupt 
changes  in  the  total  number  of  flights  certain 
airlines  might  be  permitted  to  operate  at  LGA 
because  the  current  mix  of  assignments  of  HDR 


slots  and  slot  exemptions  and  AIR-21  slot 
exemptions  does  not  always  correspond  to  airline 
market  shares  (measured  by  passenger  volumes).  As 
a  result,  the  PANYNJ  is  considering  the  desirability 
of  some  kind  of  "hold  harmless"  rule  that  would 
temper  the  impact  of  the  Performance-Based 


Allocations  by  ensuring  that  no  airline  would  lose 
more  than  a  specified  percentage  of  the  operating 
authority  it  was  assigned  and  actually  used  during 
the  preceding  allocation  period. 


31748 


Federal  Register /Vol.  66,  No.  113 /Tuesday.  June  12.  2001/Notioe3 


Illustration  of  Allocation  and  Auction  of  Reservations— Option  A— Continued 


Remaining  Reservations  for  Auction 


Inputs 


Numtier  of 
Reservations 


246 


[FR  Doc.  01-14739  Filed  6-7-01;  2:43  pm] 

BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

Field  Approval  Process 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
to  discuss  public  concerns  with  the 
FAA  Field  Approval  Process. 
DATES:  The  meeting  will  be  held  on  July 
19,  2001,  9  a.m.  to  4  p.m.  Arrangement 
for  presentations  must  be  made  by  July 
12, 2001. 

ADDRESSES:  The  meeting  will  be  held  at 
the  3rd  Floor  FAA  Auditorium,  800 
Independence  Ave.,  SW..  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Fry,  Federal  Aviation 
Administration,  AFS-300,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  telephone  (202) 
493-5228,  fax  (202)  267-5115. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  held  on  July  19,  2001, 
from  9  a.m.  to  4  p.m.,  at  the  3rd  floor 
FAA  Auditorium,  Washington,  DC.  The 
agenda  will  include:  Field  Approval 
Process  Improvement. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  July  12,  2001,  to 
present  oral  statements  at  the  meeting. 
To  make  arrangements  to  present  oral 
statements,  please  contact  the  person 
listed  under  the  heading  for  FOR 
FURTHER  INFORMATION  CONTACT.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington.  DC,  June  7.  2001. 
Nicholas  A.  Sabatini, 
Director,  Flight  Standards  Service. 
|FR  Doc.  01-14746  Filed  6-7-01;  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclwt  No.  NHTSA-2000-9739] 

Notice  Of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1998- 
2001  BMW  R1100  Motorcycles  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  1998-2001 

BMW  RllOO  motorcycles  are  eligible  for 

importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1998-2001 
BMW  RllOO  motorcycles  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactiired  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  viiih  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  conunents 
on  the  petition  is  July  12,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 


into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu-ers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rmster. 

DC  Imports  of  Coral  Springs.  Florida 
("DCI")(Registered  Importer  R-00-242) 
has  petitioned  NHTSA  to  decide 
whether  non-U.S.  certified  1998-2001 
BMW  RllOO  motorcycles  are  ehgible  for 
importation  into  the  United  States.  The 
vehicles  were  manufactured  for  sale  in 
European  markets  and  DCI  believes  that 
they  are  substantially  similar  to  the 
1998-2001  BMW  RllOO  motorcycles 
that  were  manufactiued  for  sale  in  the 
United  States  and  certified  by  their 
manufactiu«r  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1998-2001 
BMW  RllOO  motorcycles  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

DCI  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1998-2001  BMW 
RllOO  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1998-2001  BMW 
RllOO  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses,  111  Rearview Minvrs,  116 


Brake  Fluid.  119  New  Pneumatic  Tires 
for  Vehicles  other  than  Passenger  Cars, 
and  122  Motorcycle  Brake  Systems. 
Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.  model  headlamp 
assemblies  which  incorporate 
headlamps  that  are  certified  to  meet  the 
standard;  (b)  replacement  of  all 
reflectors  with  reflectors  that  are 
certified  to  meet  the  standard. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
label. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  Installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour  and  a  U.S.  model  odometer 
that  measures  distance  traveled  in 
miles. 

The  petitioner  also  states  that  vehicle 
identification  number  plates  that  meet 
the  requirements  of  49  CFR  Part  565 
must  be  affixed. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management.  Room  PL-401,  400 
Seventh  Street.  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considei-ed,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

.     Issued  on:  June  6,  2001. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety. 

Compliance. 

[FR  Doc.  01-14727  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-9707] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1999- 
2001  Mercedes  Benz  CL500  and  CL600 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1999-2001 
Mercedes  Benz  CL500  and  CL600 
passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safe^  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  1999-2001 
Mercedes  Benz  CL500  and  CL600 
passenger  cars  that  were  not  originally 
manufactiu«d  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  conunents 
on  the  petition  is  July  12,  2001. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiu^d  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  piu^uant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies  of  Baltimore, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  199^2001  Mercedes 
Benz  CL500  and  CL600  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  J.K. 
believes  are  substantially  similar  are 
1999-2001  Mercedes  Benz  CL500  and 
CL600  passenger  cars  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-US.  certified  1999-2001 
Mercedes  Benz  CL500  and  CL600 
passenger  cars  to  their  U.S. -certified 
counterparts,  and  foimd  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1999-2001  Mercedes 
Benz  CL500  and  CL600  passenger  cars, 
as  originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1999-2001  Mercedes 
Benz  CL500  and  CL600  passenger  cars 
are  identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence.  *  *   *,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  202  Head  Restraints,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
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Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  301 
Fuel  System  Integrity,  and  302 
Flammabilitv  of  Interior  Materials,  as 
well  as  49  CFR  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  the  word 
"Brake"  for  the  international  ECE 
warning  symbol  on  the  markings  for  the 
brake  failure  indicator  lamp;  (b) 
replacement  of  the  speedometer  with 
one  calibrated  in  miles  per  hour.  The 
petitioner  states  that  the  entire 
instnmient  cluster  will  be  replaced  with 
a  U.S. -model  component. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lamps,  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lamps,  and  (c)  installation  of 
U.S.  model  high-mounted  stop  light 
assembly  (if  necessary). 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  fleamew Mirror- 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer  and  a 
warning  buzzer  microswitch  in  the 
steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  Add  a  relay  to  the  power 
window  systems  to  prevent  operation 
when  the  ignition  is  off. 
»    Standard  No.  201  Occupant 
Protection  in  Interior  Impact: 
Replacement  of  components  subject  to 
standard  with  U.S.  model  components 
on  vehicles  that  are  not  already  so 
equipped. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  driver's 
seat  belt  latch:  (b)  inspection  of  all 
vehicles  and  replacement  of  the  driver's 
and  passenger's  side  air  bags,  knee 
bolsters,  control  units,  sensors,  and  seat 
belts  with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  The  front  and  rear  outboard 
designated  seating  positions  have 
combination  lap  and  shoulder  belts  that 
are  self-tensioning  and  that  release  by 
means  of  a  single  red  pushbutton. 

Standard  No.  214  Side  Impact 
Protection:  Inspection  of  all  vehicles 
and  installation  of  reinforcing  door 


beams  on  vehicles  that  are  not  already 
so  equipped. 

The  petitioner  also  states  that  a 
vehicle  identification  plate  must  be 
affixed  to  the  vehicles  near  the  left 
windshield  post  and  a  reference  and 
certification  label  must  be  affixed  in  the 
area  of  the  left  front  door  post  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  June  6,  2001. 
Marilynne  |acobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  01-14728  Filed  6-11-01;  8:45  am) 

BILUNQ  CODE  4»10-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34045] 

Watco  Companies,  Inc.— Control 
Exemption— Eastern  Idaho  Railroad, 
Inc. 

Watco  Companies,  Inc.  (Watco).  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  control  through 
stock  ownership  of  the  Eastern  Idaho 
Railroad,  Inc.,  a  Class  111  rail  carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  May 
25,  2001,  the  effective  date  of  the 
exemption. 

At  the  time  it  filed  this  notice,  Watco 
controlled  four  Class  III  railroad 
subsidiaries:  South  Kansas  and 
Oklahoma  Railroad  Company,  operating 
in  the  States  of  Missouri,  Kansas  and 
Oklahoma;  Palouse  River  &  Coulee  City 
Railroad,  Inc.,  operating  in  the  States  of 
Washington,  Oregon  and  Idaho;  Timber 
Rock  Railroad,  Inc.,  operating  in  the 
States  of  Texas  and  Louisiana;  and 


Stillwater  Central  Railroad  operating  in 
the  State  of  Oklahoma. '  Watco  is 
proposing  to  acquire  all  of  the 
outstanding  stock  of  EIRR,  an  Idaho 
corporation. 

Watco  states  that:  (1)  The  railroads  do 
not  connect  with  each  other;  (ii)  the 
acquisition  of  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34045  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Ball  Janik  LLP.  1455  F  Street,  NW., 
Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  )une  5,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 

Secretory. 

|FR  Doc.  01-14634  Filed  6-11-01;  8:45  am] 
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■  On  May  25,  2001.  Watco  also  filed  a  notice  of 
exemption  in  STB  Finance  Docket  No.  34042. 
Waico  Companies,  Inc. — Continuance  in  Control 
Exemption — Kansas  6-  Oklahoma  Railroad.  Inc..  to 
permit  its  control  of  Kansas  &  Oklahoma  Railroad, 
Inc..  when  that  entity  becomes  a  rail  carrier. 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclcet  No.  34042] 

Watco  Companies,  Inc.— Continuance 
In  Control  Exemption — Kansas  & 
Oklahoma  Railroad,  Inc. 

Watco  Companies,  Inc.  (Watco),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  to  continue  in  control  of 
Kansas  &  Oklahoma  Railroad,  Inc. 
(K8cO),  upon  K&O's  becoming  a  carrier. 

This  transaction  is  related  to  two 
conciirrently  filed  verified  notices  of 
exemption:  STB  Finance  Docket  No. 
34030,  Kansas  &■  Oklahoma  Railroad, 
Inc. — Acquisition  Exemption — Central 
Kansas  Railway.  LLC.  wherein  K&D 
seeks  to  acquire  most  of  the  rail  lines 
owned  or  leased  and  operated  by  the 
Central  Kansas  Railway,  L.LC.  (CKR)  in 
the  States  of  Kansas  and  Colorado;  and 
STB  Finance  Docket  No.  34047.  Kansas 
&■  Oklahoma  Railroad,  Inc. — Trackage 
Rights  Exemption — Central  Kansas 
Railway,  LLC.  wherein  K&O  seeks  to 
acquire  temporary  overhead  trackage 
rights  over  a  16-mile  rail  line,  which  is 
to  be  retained  by  CKR,  in  the  State  of 
Kansas. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after  June  1, 
2001. 

Watco  owns  and  controls  five  existing 
Class  III  rail  carriers:  South  Kansas  and 
Oklahoma  Railroad  Company  (SKO), 
which  operates  in  the  States  of 
Missouri,  Kansas,  and  Oklahoma; 
Palouse  River  &  Coulee  City  Railroad, 
Inc..  which  operates  in  the  States  of 
Washington,  Oregon,  and  Idaho;  Timber 
Rock  Railroad,  Inc.,  which  operates  in 
the  States  of  Texas  and  Louisiana; 
Stillwater  Central  Railroad,  which 
operates  in  the  State  of  Oklahoma;  and 
Eastern  Idaho  Railroad,  Inc.  (EIRR), 
which  operates  in  the  State  of  Idaho.' 

Watco  states  that:  (i)  K&O  will  not 
connect  with  the  rail  lines  of  any 
existing  carrier  in  the  Watco  corporate 
family;  ^  (ii)  the  continuance  in  control 
is  not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the  rail 
lines  being  acquired  by  K&O  with  any 


>  Watco's  control  of  EIRR  is  the  subject  of  a 
verified  notice  of  exemption  in  Watco  Companies. 
Inc. — Control  Exemption — Eastern  Idaho  Bailroad, 
Inc.,  STB  Finance  Docket  No.  34045. 

'  According  to  the  verified  notice,  SKO  operates 
as  a  non-exclusive  agent  for  the  Southern  Pacific 
Transportation  Company  (SP)  (now  merged  into 
Union  Pacific  Railroad  Company)  over  SP's  trackage 
rights  on  a  rail  line  owned  and  operated  by  The 
Burlington  Northern  and  Santa  Fe  Railway 
Company  (BNSF)  between  Hutchinson  and 
Winfield,  KS.  SKO  neither  performs  any  operations 
on  the  BNSF  line  in  its  own  account  nor  holds  itself 
out  to  be  an  operator  over  the  BNSF  line. 


of  the  carriers  controlled  by  Watco;  and 
(iii)  the  transaction  does  not  involve  a 
Class  I  carrier.  Therefore,  the  transaction 
is  exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriere.  Because  this  transaction 
involves  Class  m  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or    . 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34042,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  Ball  Janik  LLP,  1455  F  Street.  NW.. 
Suite  225.  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  June  5,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  01-14636  Filed  6-11-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34030] 

Kansas  &  Oldahoma  Railroad,  inc. — 
Acquisition  Exemption— Central 
Kansas  Railway,  LLC. 

Kansas  &  Oklahoma  Railroad,  Inc. 
(K&O).  a  noncarrier.  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  and  operate 
approximately  678  miles  of  rail  lines  in 
the  State  of  Kansas  from  the  Central 
Kansas  Railway.  L.L.C.  (CKR).  K&O  will 
also  acquire,  by  assignment  from  CKR, 
the  lease  of  approximately  225  miles  of 
rail  lines  in  the  States  of  Kansas  and 
Colorado  that  are  owned  by  the  Union 


Pacific  Railroad  Company  (UP).  In 
addition,  K&O  will  acquire,  by 
assignment  from  CKR,  incidental 
trackage  rights  over  seven  segments  of 
rail  line  in  the  State  of  Kansas  owned  by 
the  UP  and  The  Burlington  Northern 
and  Santa  Fe  Railway  Company  (BNSF). 

K&O  will  acquire  horn  CKR  the 
following  rail  lines  located  in  the  State 
of  Kansas: 

(1)  The  Salina  Subdivision  rail  line 
between  milespost  20  +  492  feet,  at 
Salina,  and  milepost  103.34,  at  Osborne; 

(2)  The  Scott  City  Subdivision  rail 
line  between  milepost  0.0,  at  Great 
Bend,  and  milepost  120  •«- 1338.7  feet,  at 
Scott  City; 

(3)  The  Garden  City  Subdivision  rail 
line  between  milepost  120  ••- 169  feet,  at 
Scott  City,  and  milespost  125  •<-  4687 
feet,  at  Shallow  Water, 

(4)  The  Great  Bend  Subdivision  and 
Garfield  Industrial  Spur  rail  lines 
between  milepost  218.3288,  east  of 
Monroe  Street  at  Hutchinson,  and 
milepost  303.0,  at  Garfield; 

(5)  The  Jetmore  Subdivision  rail  line 
between  milepost  0.0,  at  Lamed,  and 
milepost  46  •«-  2483.5  feet,  at  Jetmore; 

(6)  The  Wichita  Subdivision  rail  line 
(a)  between  milepost  0.0  and  3.5  at 
Wichita,  and  (b)  between  milepost  19.5, 
at  Garden  Plain,  and  milepost  79  +  3855 
feet,  at  Pratt; 

(7)  The  Englewood  Subdivision  rail 
line  between  milepost  46.0,  east  of  Rage, 
and  milepost  136.  at  Protection; 

(8)  The  McPherson  Subdivision  rail 
line  (a)  between  milepost  43.8.  at 
McPherson,  and  milepost  58.0,  west  of 
Conway,  and  (b)  between  milepost  77.4. 
at  Lyons,  and  milepost  98  +  1209.5  feet, 
at  Ellinwood; 

(9)  The  Geneseo  Subdivision  rail  line 
between  milepost  572.677.  on  the  east 
leg  of  the  wye  and  1213  feet  of  the  west 
leg  of  the  wye.  at  Geneseo,  and  milepost 
550.5.  at  ST  Jimction; 

(10)  The  Hutchinson  Subdivision  rail 
line  between  milepost  538.0,  at  Yaggy. 
and  milepost  484.0.  at  Wichita; 

(11)  The  Hardtner  Subdivision  rail 
line  between  milepost  485.938,  at 
Wichita,  and  milepost  514.25,  at 
Conway  Springs; 

(12)  The  Stafford  Subdivision  rail  line 
between  milepost  559  +  955  feet,  at 
Conway  Springs,  and  milepost  583.3, 
near  Belmont;  and 

(13)  The  H&S  Subdivision  rail  line 
between  milepost  31.1.  at  Kingman,  and 
milepost  48.2.  at  Rago. 

K&O  will  be  assigned  by  CKR  the 
following:  (1)  The  CKR  lease  of  the  UP 
rail  line  between  UP  milepost  747.5.  at 
Tovmer.  CO.  and  UP  milepost  523.02.  at 
Geneseo,  KS;  and  (2)  the  CKR  lease  of 
the  rail  freight  easement  over  the  UP  rail 
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line  between  milepost  312.65  and 
milepost  313.38,  at  Wichita.  KS. 

K&O  will  acquire,  by  assignment  from 
CKR,  incidental  overhead  trackage 
rights  in  the  State  of  Kansas  over: 

(1)  BNSF's  Hutchinson  Subdivision 
rail  line  between  milepost  218.3  and 
milepost  213  +  4333  feet,  at  Hutchinson, 
including  BNSF's  Hutchinson  "Way" 
Yard  Track  Nos.  144,  259,  304,  260,  261, 
221. 174. 172, 171,  241,  220, 169,  and 
168; 

(2)  BNSF's  rail  line  between  milepost 
56.6  and  milepost  60.2,  at  Abilene; 

(3)  BNSF's  rail  line  between  milepost 
184.3  and  milepost  190.0,  at  Newton; 

(4)  UP's  rail  line  between  milepost 
487.1,  at  Newton,  and  milepost  518,  at 
McPherson,  including  the  segment  of 
track  extending  about  116  feet  in  a 
southerly  direction  from  milepost  487.1, 
and  including  UP's  Siding  Track  No.  6, 
at  Hesston,  and  Siding  Track  No.  1,  at 
Moundridge; 

(5)  UP's  rail  line  between  milepost 
164.05.  at  Abilene,  and  milepost  184.56, 
at  Salina; 

(6)  UP's  rail  line  between  milepost 
246.46  and  milepost  243.56,  at 
Hutchinson;  and 

(7)  UP's  rail  line  between  milepost 
182.0  and  milepost  187.2,  at  Salina. 

Because  the  projected  revenues  of  the 
rail  lines  to  be  operated  will  exceed  $5 
million,  K&O  certified  to  the  Board,  on 
April  2,  2001,  that  the  required  notice 
of  its  rail  line  acquisition  was  posted  at 
the  workplace  of  the  employees  on  the 
affected  lines  on  April  2,  2001. 
According  to  K8cO's  certification,  it 
served  a  copy  of  the  notice  on  the 
national  office  of  the  United 
Transportation  Union,  the  only  labor 
union  with  employees  on  the  affected 
lines.  See  49  CFR  1150.32(e).  The 
transaction  was  scheduled  to  be 
consiunmated  on  or  shortly  after  June  1 , 
2001. 

The  transaction  is  related  to  two 
concurrently  filed  verified  notices  on 
exemption:  STB  Finance  Docket  No. 
34042,  Watco  Companies,  Inc. — 
Continuance  in  Control  Exemption — 
Kansas  &  Oklahoma  Railroad,  Inc., 
wherein  Watco  Companies,  Inc.  seeks  to 
continue  in  control  of  K&D  upon  K&O's 
becoming  a  Class  III  rail  carrier;  and 
STB  Finance  Docket  No.  34047,  Kansas 
Sr  Oklahoma  Railroad,  Inc. —  Trackage 
Rights  Exemption — Central  Kansas 
Railway,  LLC,  wherein  K&O  seeks  to 
acquire  temporary  overhead  trackage 
rights  over  CKR's  16-mile  rail  line  in  the 
State  of  Kansas. 

In  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 


at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34030  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington.  DC  20423— 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  Ball  Janik  LLP,  1455  F  Street,  NW.. 
Suite  225,  Washington.  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.  dot.gov. 

Decided:  June  5,  2001. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  01-14633  Filed  6-11-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclwt  No.  34047] 

Kansas  &  Oklahoma  Railroad,  Inc. — 
Trackage  Rights  Exemption— Central 
Kansas  Railway,  L.LC. 

Central  Kansas  Railway,  L.L.C.  (CKR), 
has  agreed  to  grant  to  Kansas  & 
Oklahoma  Raihoad,  Inc.  (K&O) 
temporary  overhead  trackage  rights  over 
the  trackage  of  CKR  located  between 
CKR  milepost  19.5,.  near  Garden  Plain, 
KS,  and  CKR  milepost  3.5,  at  Wichita, 
KS,  a  distance  of  16  miles  (trackage 
rights  line).' 

The  transaction  was  scheduled  to  be 
consiunmated  on  or  shortly  after  Jime  1, 
2001.2 

This  transaction  is  related  to  two 
concurrently  filed  verified  notices  of 
exemption:  STB  Finance  Docket  No. 
34030,  Kansas  &■  Oklahoma  Railroad, 
Inc. — Acquisition  Exemption — Central 
Kansas  Railway,  LLC,  wherein  K&O 
seeks  to  acquire  most  of  the  rail  lines 


'  The  trackage  rights  line  was  authorized  for 
abandonjnent  by  the  Board  in  Central  Kansas 
Railway,  H..C. — Abandonment  Exemption — in 
Sedgwick  County.  KS,  STB  Docket  No.  AB-406 
(Sub-No.  14X)  (STB  served  Apr.  10.  2001).  As  noted 
in  STB  Docket  No.  AB-406  (Sub-No.  14X).  the 
abandonment  of  the  trackage  rights  line  was  subject 
to  the  condition  that  CKR  could  not  consummate 
abandonment  until  it  certified  to  the  Board  that  its 
relocation  project  near  Kingman,  KS,  had  been 
completed  and  that  any  necessary  rehabilitation 
and  maintenance  had  been  performed  on  its  rail 
line  between  Wichita  and  Kingman  via  Conway 
Springs,  KS. 

^  K&O  indicates  that  it  will  shortly  file  a  petition 
for  exemption  to  permit  temporary  trackage  rights 
operations  and  thus  to  limit  the  term  of  the  trackage 
rights. 


owned  or  leased  and  operated  by  CKR 
in  the  States  of  Kansas  and  Colorado;^ 
and  STB  Finance  Docket  No.  34042, 
Watco  Companies,  Inc. — Continuance  in 
Control  Exemption — Kansas  &■ 
Oklahoma  Railroad,  Inc.,  wherein 
Watco  Companies,  Inc.  seeks  to 
continue  in  control  of  K&O  upon  K&O's 
becoming  a  Class  m  rail  carrier. 

The  trackage  rights  will  allow  K&O  to 
move  traffic  to  and  from  Wichita  until 
the  relocation  and  rehabilitation 
projects  have  been  completed. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34047,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Karl  Morell. 
Esq.,  Ball  Janik  LLP,  1455  F  Street,  NW., 
Suite  225.  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  June  5,  2001. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 
[FR  Doc.  01-14635  Filed  6-11-01;  8:45  am] 

BHJJNQ  CODE  4aiS-00-P 


>  In  addition  to  the  lines  being  acquired  by  KAO 
in  the  STB  Finance  Docket  No.  34030  proceeding, 
K&O  will  also  assume  bom  CKR  the  ongoing  work 
on  the  relocation  project  near  Kingman  and  the 
rehabilitation  of  the  rail  line  between  Wichita  and 
Kingman  via  Conway  Springs.  However,  K&O  will 
not  acquire  the  trackage  rights  line. 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  review;  comment 
request 

June  4.  2001. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OKfB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12,  2001  to  be 
assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number  1512-0026. 

Form  Number:  ATF  F  3  (5320.3). 

Type  of  Review:  Revision. 

Title:  Application  for  Tax  Exempt 
Transfer  of  Firearm  and  Registration  to 
Special  (Occupational)  Taxpayer. 

Description:  This  form  is  used  by 
qualified  persons  to  apply  for 
permission  to  transfer  National  Firearms 
Act  firearms  to  other  qualified  persons 
exempt  from  tax.  The  form  establishes 
eligibility  and  exemption. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
2,521. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  minutes. 

Frequency  of  Response:  Other  (ATF  3 
is  required  to  be  submitted  and 
approved  by  ATF  prior  to  the  transfer  of 
a  National  Firearms  Act  weapon  from 
one  Special  Occupational  Tax  paying 
Federal  firearms  licensee  to  another 
Special  taxpaying  licensee.  The  form  is 
required  whenever  such  a  transfer  is  to 
be  made.) 

Estimated  Total  Reporting  Burden: 
13,111  hours. 

OMB  Number:  1512-0027. 

Form  Number:  ATF  F  4  (5320.4). 

Type  of  Review:  Revision. 

Title:  Application  for  Tax  Paid 
Transfer  and  Registration  of  Firearm. 

Description:  This  form  is  used  to 
apply  for  permission  to  transfer  a 
National  Firearms  Act  firearm  subject  to 
the  transfer  tax  imposed  by  the  National 
Firearms  Act.  The  form  establishes 
eligibility. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
11,065. 

Estimated  Burden  Hours  Per 
Respondent:  4  hoius. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
44,260  hours. 

OMB  Number:  1512-0028. 

Form  Number:  ATF  F  5  (5320.5). 

Type  of  Review:  Revision. 

Title:  Application  for  Tax  Exempt 
Transfer  and  Registration  of  Firearm. 

Description:  This  form  is  used  to 
apply  for  permission  to  transfer  an 
National  Firearm  Act  firearm  exempt 
from  transfer  tax  based  on  statutory 
exemptions.  The  form  establishes 
eligibility  and  exemption. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
7,888. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
379,896  hoius. 

Clearance  Officer:  Frank  Bowers, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue.  NW, 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Himt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
IFR  Doc.  01-14682  Filed  6-11-01;  8:45  am] 

■MJJNQ  CODE  4riO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  review;  comment 
request 

June  5,  2001. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  July  12.  2001  to  be 
assiu«d  of  consideration. 


Internal  Revenue  Service  (KS) 

OMB  Number:  1545-01 12. 

Form  Number:  IRS  Form  1099-INT. 

Type  of  Review:  Extension. 

Title:  Interest  Income. 

Description:  This  form  is  used  for 
reporting  interest  income  paid,  as 
required  by  sections  6049  and  6041  of 
the  Internal  Revenue  Code.  It  is  used  to 
verify  that  payees  are  correctly  reporting 
their  income. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  709,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  12  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  54,979,533 
hours^ 

OMB  Number:  1545-0715. 

Form  Number:  IRS  Form  1099-B. 

Type  of  Review:  Extension. 

Title:  Proceeds  From  Broker  and 
Barter  Exchange  Transactions. 

Description:  Form  1099-B  is  used  by 
brokers  and  barter  exchanges  to  report 
proceeds  from  transactions  to  the 
Internal  Revenue  Service. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  29,402.969 
hours. 

OMB  Number:  1545-1342. 

Fonn  Number:  IRS  Form  W-5. 

Type  of  Review:  Extension. 

Title:  Earned  Income  Credit  Advance 
Payment  Certificate. 

Description:  Form  W-5  is  used  by 
employees  to  see  if  they  are  eligible  for 
the  earned  income  credit  and  to  request 
part  of  the  credit  in  advance  with  their 
pay.  Eligible  employees  who  want 
advance  payments  must  give  Form  W- 
5  to  their  employers. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  183,450. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping  7  min. 

Learning  about  the  law  or  the  11  min. 

form. 

Preparing  the  form  27  min. 


Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  137.588  hours. 
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OMB  Number:  1545-1596. 

Form  Number:  IRS  Form  8857. 

Type  of  Review:  Extension. 

Title:  Request  for  Innocent  Spouse 
Relief. 

Description:  Section  6103(e)  of  the 
Internal  Revenue  Code  allows  taxpayers 
to  request,  and  IRS  to  grant,  "innocent 
spouse"  relief  when:  taxpayer  filed  a 
joint  return  with  tax  substantially 
understated;  taxpayer  establishes  no 
knowledge  of,  or  benefit  from,  the 
understatement;  and  it  would  be 
inequitable  to  hold  the  taxpayer  liable. 
GAO  Report  GAO/GGD-97-34 
recommended  that  IRS  develop  a  form 
to  make  relief  easier  for  the  public  to 
request. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
21,336. 

Estimated  Burden  Hours  Per 
Respondent: 


Learning  about  the  law  or  the 

form. 
PreDarinii  the  form    

17  min. 
22  min. 

Copying,  assembling,  and 
sending  the  form  to  the  IRS. 

20  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
21,123  hours. 

Clearance  Officer:  Garrick  Shear, 
Internal  Revenue  Service,  Room  5244, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[F%Doc.  01-14683  Filed  6-11-01;  8:45  am) 
■UMQ  CODE  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttie 
Currency 

Propoeed  Extenelon  of  Information 
Collection;  Comment  Requeet 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  OCC  is 
soliciting  comment  concerning  its 


information  collection  tided, 
"Assessment  of  Fees— 12  CFR  8." 
DATES:  You  should  submit  written 
comments  by  August  13,  2001. 
ADDRESSES:  You  should  direct  written 
comments  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Public  Information  Room, 
Mailstop  1-5,  Attention:  1557-0223, 
250  E  Street,  SW.,  Washington,  DC 
20219.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to  (202) 
874-4448,  or  by  electronic  mail  to 
regs.comments@occ.tTeas.gov.  You  can 
inspect  and  photocopy  the  comments  at 
the  OCC's  Public  hiformation  Room,  250 
E  Street,  SW.,  Washington,  DC  20219. 
You  can  make  an  appointment  to 
inspect  the  comments  by  calling  (202) 
874-5043. 

FOR  FURTHER  INFORMATK)N  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  collection  from  Jessie 
Dunaway  or  Camille  Dixon,  (202)  874- 
5090,  L^slative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Sti«et,  SW.,  Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  proposing  to  extend  OMB  approval  of 
the  following  information  collection: 

Title:  Assessment  of  Fees— 12  CFR  8. 

OMB  Number:  1557-0223. 

Description:  The  OCC  is  requesting 
comment  on  its  proposed  extension, 
without  change,  of  die  information 
collection  titled,  "Assessment  of  Fees — 
12  CFR  8."  The  National  Bank  Act 
authorizes  the  OCC  to  collect 
assessments,  fees,  and  other  charges  as 
necessary  or  appropriate  to  carry  out  the 
responsibilities  of  the  OCC.  The  OCC 
will  require  national  banks  to  provide 
the  OCC  with  "receivables  attributable" 
data  from  independent  credit  card 
banks,  that  is,  national  banks  that 
primarily  engage  in  credit  card 
operations  and  are  not  affiliated  with  a 
full  service  national  bank.  "Receivables 
attributable"  are  the  total  amount  of 
outstanding  balances  due  on  credit  card 
accounts  owned  by  an  independent 
credit  card  bank  (the  receivables 
attributable  to  those  accounts)  on  the 
last  day  of  an  assessment  period,  minus 
receivables  retained  on  the  bank's 
balance  sheet  as  of  that  day.  The  OCC 
will  use  the  information  to  verify  the 
accuracy  of  each  bank's  assessment 
computation  and  to  adjust  the 
assessment  rate  for  independent  credit 
card  banks  over  time. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Businesses  or  other 
for-profit  (national  banks). 

Estimated  Number  of  Respondents: 
35. 


Estimated  Total  Annual  Responses: 
70. 

Frequency  of  Response: 
Semiannually. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Total  Aniiual  Burden:  70 
hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  respondent  is  not 
required  to  respond  to,  an  information 
collection  uidess  the  information 
collection  displays  a  currently  valid 
OMB  control  number. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Dated:  June  4,  2001. 
Mark  J.  Tenhundfield, 

Assistant  Director,  Legislative  and  Regulatory 

Activities  Division. 

[FR  Doc.  01-14674  Filed  6-11-01;  8:45  am] 

BNXMG  COM  4«10-a>-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoeed  Collection;  Comment 
Requeet  for  Form  8839 

agency:  Internal  Revenue  Service  (IRS), 

Treasiu7. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
ether  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
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Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  die  IRS  is 
soliciting  comments  concerning  Form 
8839,  Qualified  Adoption  Expenses. 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Adoption  Expenses. 

OMB  Number:  1545-1552. 

Form  Number:  8839. 

Abstract:  Section  23  of  the  Internal 
Revenue  Code  allows  taxpayers  to  claim 
a  nonrefimdable  tax  credit  for  qualified 
adoption  expenses  paid  or  incurred  by 
the  taxpayer.  Code  section  137  allows 
taxpayers  to  exclude  amounts  paid  or 
expenses  incurred  by  an  employer  for 
the  qualified  adoption  expenses  of  the 
employee  which  are  paid  under  an 
adoption  assistance  program.  Form  8839 
is  used  to  figure  the  credit  and/or 
exclusion. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
81,815. 

Estimated  Time  Per  Respondent:  1 
hour,  8  minutes. 

Estimated  Total  Annual  Burden 
Hours:  92,724. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  contiol  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 


invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  5,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  01-14760  Filed  6-11-01;  8:45  am] 
BILLINa  CODE  4nO-01-N 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8689 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  die  IRS  is 
soliciting  comments  concerning  Form 
8689,  Allocation  of  Individual  Income 
Tax  to  the  Virgin  Islands. 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Larnice  Mack, 
(202)  622-3179,  Litemal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 
.    Title:  Allocation  of  Individual  Income 
Tax  to  the  Virgin  Islands. 


OMB  Number:  1545-1032. 

Form  Number:  Form  8689. 

Abstract:  Form  8689  is  used  by  U.S. 
citizens  or  residents  as  an  attachment  to 
Form  1040  when  they  have  Virgin 
Islands  source  income.  The  data  is  used 
by  IRS  to  verify  the  amount  claimed  on 
Form  1040  for  taxes  paid  to  the  Virgin 
Islands. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8689  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Time  Per  Respondent:  4 
hours,  23  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,512. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilify; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utilify,  and  clarify  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  5,  2001. 
Garrick  R.  She.ar, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  01-14761  Filed  6-11-01;  8:45  am] 

BILLING  COOe  4830-01-U 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8862 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concemii^  Form 
8862,  Information  To  Claim  Earned 
Income  Credit  After  Disallowance. 
DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  To  Claim  Earned 
Income  Credit  After  Disallowance. 

OMB  Number:  1545-1619. 

Fonn  Number:  Form  8862. 

Abstract:  Section  32  of  the  Internal 
Revenue  Code  allows  taxpayers  to  claim 
an  earned  income  credit  (EIC)  for  each 
of  their  qualifying  children.  Code 
section  32(k),  as  enacted  by  section 
1085(a)(1)  of  the  Taxpayer  Relief  Act  of 
1997,  disallows  the  EIC  for  a  statutory 
period  if  the  taxpayer  improperly 
claimed  it  in  a  prior  year.  Form  8892  is 
used  by  taxpayers  to  reestablish  their 
eligibility  to  claim  the  EIC. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000,000. 

Estimated  Time  Per  Respondent:  2 
hours,  46  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,760,000. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conwients 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  5,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(PR  Doc.  01-14762  Filed  6-11-01;  8:45  ami 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  89-102 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
89-102,  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Tax 
Consequences  of  Federal  Financial 
Assistance. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  notice  should  be  directed 
to  Allan  Hopkins,  (202)  622-6665, 
Internal  Revenue  Service,  room  5244, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Tax 
Consequences  of  Federal  Financial 
Assistance. 

OMB  Number:  1545-1141. 

Notice  Number:  Notice  89-102. 

Abstract:  Section  597  of  the  Internal 
Revenue  Code  provides  that  the 
Secretary  of  the  Treasury  shall  provide 
guidance  concerning  the  tax 
consequences  of  Federal  financial 
assistance  received  by  certain  financial 
institutions.  Notice  89-102  provides 
that  qualifying  financial  institutions  that 
receive  Federal  financial  assistance 
prior  to  a  planned  sale  of  their  assets  or 
their  stock  to  another  institution  may 
elect  to  defer  payment  of  any  net  tax 
liability  attributable  to  the  assistance. 
Such  financial  institutions  must  file  a 
statement  describing  the  assistance 
received,  the  date  of  receipt  and  any 
amounts  deferred. 

Current  Actions.- There  are  no  changes 
to  this  notice  at  this  time. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
250. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  125. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  ret\im  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accvu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  6,  2001.  " 

Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  01-14763  Filed  6-11-01;  8:45  am] 

BILLMO  CODE  4«3IM)1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Fonn  5329 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACnON:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5329,  Additional  Taxes  Attributable  to 
IRAs,  Other  Qualified  Retirement  Plans, 
Annuities,  Modified  Endowment 
Contracts,  and  MS  As. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2001, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPl^MENTARY  INFORMATION: 

Title:  Additional  Taxes  Attributable  to 
IRAs,  Other  Qualified  Retirement  Plans, 
Annuities,  Modified  Endowment 
Contracts,  and  MSAs. 

OMB  Number:  1545-0203. 

Form  Number:  5329. 

Abstract:  Form  5329  is  used  to  collect 
taxes  related  to:  Early  distributions  from 
individual  retirement  arrangements 
(IRAs)  and  other  qualified  retirement 
plans;  distributions  from  education  (ED) 
IRAs  not  used  for  educational  expenses; 
excess  contributions  to  traditional  IRAs, 
ED  IRAs,  and  medical  savings  accounts 
(MSAs);  and  excess  accumulations  in 
qualified  retirement  plans. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000,000. 


Estimated  Time  Per  Respondent:  56 
min. 

Estimated  Total  Armual  Burden 
Hours:  937,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accxiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  5,  2001. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  01-14764  Filed  6-11-01;  8:45  am] 
on  I  Btfi  COM  4no-oi-u 
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DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Servica 


50  CFR  Part  17 


RIN  1018-AH96 


Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  the  Northern  Great 
Plains  Breeding  Population  of  ttie 
Piping  Plover 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rvde. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  for  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover 
(Chamdrius  melodus),  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  proposed 
designation  includes  16  critical  habitat 
units  comprised  of  11  areas  of  prairie 
alkali  wetlands,  inland  and  reservoir 
lakes,  totaling  approximately  196,576.5 
acres  [79,553.1  hectares]  and  5  areas 
foimd  along  portions  of  4  rivers  in  the 
States  of  Minnesota,  Montana,  Nebraska, 
North  Dakota,  and  South  Dakota  totaling 
approximately  1,338  river  miles  (2,153 
kilometers). 

Critical  habitat  would  include  prairie 
alkali  wetlands  and  siurounding 
shoreline,  including  200  feet  (61  meters) 
of  uplands  above  the  high  water  mark; 
river  channels  and  associated  sandbars, 
and  islands;  reservoirs  and  their 
sparsely  vegetated  shorelines, 
peninsulas,  and  islands;  and  inland 
lakes  and  their  sparsely  vegetated 
shorelines  and  peninsulas.  Section  7  of 
the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  authorize,  fund, 
or  carry  out  are  not  likely  to  destroy  or 
adversely  modify  critical  habitat. 
Section  4  of  the  Act  requires  that  we 
consider  economic  and  other  relevant 
impacts  prior  to  making  a  final  decision 
on  what  areas  to  designate  as  critical 
habitat;  we  may  exclude  areas  from  the 
final  critical  habitat  determination  if  we 
determine  that  the  benefits  of  excluding 
these  areas  outweigh  the  benefits  of 
including  them  in  the  final  designation. 
As  a  result,  the  final  designation  may 
diSer  from  this  proposal. 
DATES:  Comments — We  will  accept 
comments  until  the  close  of  business  on 
August  13.  2001.  Public  Meetings — We 
have  scheduled  five  public  meetings  for 
this  proposal.  These  informal  meetings 
will  start  at  6  p.m.  and  end  at  9  p.m.  See 
"Public  Meetings"  section  for  meeting 
dates  and  addresses. 


AOOHESSES:  You  may  submit  written 
comments  and  information  to  Piping 
Plover  Comments,  South  Dakota 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  420  South 
Garfield  Avenue,  Suite  400,  Pierre, 
South  Dakota  57501  or  by  facsimile  to 
605-224-9974.  You  may  hand-deliver 
written  comments  to  our  South  Dakota 
Field  Office  at  the  address  given  above. 
You  may  send  comments  by  electronic 
mail  (e-mail)  to 

FW6_PipingPlover@fws.gov.  See  the 
"Public  Comments  Solicited"  section 
below  for  file  format  and  other 
information  on  electronic  filing.  You 
may  view  comments  and  materieds 
received,  as  well  as  supporting 
documentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Nell 
McPhillips.  at  the  above  address  or 
telephone  605-224-8693,  extension  32. 
SUPPLEMENTARY  INFORMATION: 

Background 

Description 

The  piping  plover  [Charadrius 
melodus)  is  a  small  [(approximately  6.7 
to  7.1  inches  long)  (17  to  18  centimeters) 
and  1.5  to  2.2  ounces  (43  to  63  grams) 
in  weight  (Haig  1992)],  migratory 
member  of  the  shorebird  family 
(Charadriidae).  It  is  one  of  six  species  of 
belted  plovers  in  North  America.  Ehiring 
the  breeding  season  adults  have  single 
black  bands  across  both  the  forehead 
and  breast,  orange  legs  and  bill,  and 
pale  tan  upper  parts  and  are  white 
below.  The  adults  lose  the  black  bands 
and  their  bill  becomes  grayish-black 
diuing  the  winter.  The  plimiage  of 
juveniles  is  similar  to  that  of  wintering 
adults. 

Geographic  Range 

The  breeding  range  of  the  piping 
plover  extends  throughout  the  northern 
Great  Plains,  the  Great  Lakes,  and  the 
Atlantic  Coast  in  the  United  States  and 
Canada.  Three  breeding  populations  of 
piping  plovers  have  been  described — 
the  northern  Great  Plains  population, 
the  Great  Lakes  population,  and  the 
Atlantic  Coast  population. 

Great  Lakes  piping  plovers  formerly 
nested  throughout  much  of  the  Great 
Lakes  region  in  the  north-central  United 
States  and  south-central  Canada,  but 
currently  nest  only  in  northern 
Michigan  and  at  one  site  in  northern 
Wisconsin.  On  the  Atlantic  Coast, 
piping  plovers  nest  from 
Newfoimdland,  southeastern  Quebec, 
and  New  Brunswick  to  North  Carolina. 
Sixty-eight  percent  of  all  Adantic 


nesting  pairs  breed  in  Massachusetts, 
New  York,  New  Jersey,  and  Virginia 
(Service  1999). 

The  northern  Great  Plains 
population's  breeding  range  includes 
southern  Alberta,  southern 
Saskatchewan,  and  southern  Manitoba, 
south  to  eastern  Montana,  North  Dakota, 
South  Dakota,  southeastern  Colorado, 
Iowa,  Nebraska,  and  east  to  Lake  of  the 
Woods  in  north-central  Minnesota.  The 
majority  of  the  United  States'  pairs  are 
in  the  Dakotas,  Nebraska,  and  Montana 
(Service  1994).  Fewer  birds  nest  in 
Minnesota,  Iowa,  and  Colorado,  with 
occasional  nesting  in  Oklahoma  and 
Kansas. 

Historic  data  on  the  distribution  of 
northern  Great  Plains  piping  plovers  are 
somewhat  scarce,  with  regiUar 
surveying  efforts  beginning  after  1980. 
Some  breeding  records  do  exist  for  a 
majority  of  North  Dakota  counties 
(Service  and  North  Dakota  Game  and 
Fish  Department  1997);  Lake  of  the 
Woods  Coimty,  in  Minnesota  (Service 
2000b);  coimties  along  the  Missouri 
River,  as  well  as  Codington,  Day,  and 
Miner  Counties  in  South  Dakota  (South 
Dakota  Ornithologists'  Union  1991);  and 
counties  along  the  Missouri,  Loup. 
Niobrara,  Elkhom,  and  Platte  River  in 
Nebraska  (Dinan  et  al.  1993,  Nebraska 
Game  and  Parks  Commission  1995). 
Plovers  were  first  reported  in  Montana 
in  1967  in  Phillips  County  and  also 
were  observed  in  Sheridan  and  Valley 
Coimties  diuing  the  19708  (Carlson  and 
Skaar  1976).  Nesting  was  first  observed 
in  Colorado  in  1949  and  a  few  reports 
of  non-nesting  birds  occurred  during  the 
1950s  and  1960s  (Bailey  and  Niedrich 
1965),  but  there  are  no  reports  of  nesting 
between  1949  and  1989  (Colorado 
Department  of  Natural  Resources  1994). 
In  Iowa,  nesting  plovers  were  observed 
in  Pottawattamie  and  Harrison  Counties 
during  the  1940s.  1950s,  and  19608 
(Stiles  1940.  Brown  1971).  Incidental 
records  exist  for  Wyoming,  as  well  as 
Eddy  County,  New  Mexico,  in  1964 
(Bailey  and  Niedrich  1965). 

The  current  breeding  range  of  the 
northern  Great  Plains  population  is 
similar  to  the  previous  records,  with  the 
following  exceptions — piping  plovers 
have  not  been  reported  in  Wyoming  or 
New  Mexico  since  their  initial  records, 
and  since  1996,  Kansas  has  reported 
nesting  activity  along  the  Kansas  River 
due  to  newly  available  habitat  after 
scouring  flows  in  1993  (Busby  et  al. 
1997).  Additionally,  in  1987  and  1988 
piping  plovers  nested  at  Optima 
Reservoir,  Oklahoma  (these  are  the  only 
known  nesting  records  for  Oklahoma) 
(Boyd  1991).  In  North  Dakota,  plovers 
nest  at  various  prairie  alkali  wetlands  in 
Benson,  Burke,  Burleigh,  Divide,  Eddy, 
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Emmons,  Kidder,  Logan,  McHenry, 
Mcintosh,  McLean,  Moimtrail,  Pierce, 
Renville,  Sheridan,  Stutsman,  Ward, 
and  Williams  Counties,  as  well  as 
sandbars  and  reservoir  shorelines  along 
the  Missouri  River  (K.  Kreil,  Service, 
pers.  comm.).  South  Dakota  nesting  has 
generally  been  limited  to  the  Missouri 
River,  primarily  below  the  Gavins  Point 
and  Fort  Randall  Dams  and  on  Lake 
Oahe  (CD.  Kruse,  U.S.  Army  Corps  of 
Engineers,  pers.  comm.).  Occasionally 
plovers  have  nested  on  Lake  Sharpe 
(Missouri  River),  and  have  additionally 
been  sighted  on  Lake  Francis  Case 
(Missouri  River)  during  the  nesting 
season  but  nesting  has  not  been 
documented.  In  Colorado,  nesting  has 
been  observed  on  various  reservoirs  of 
the  Arkansas  River  during  the  19908 
(Plissner  and  Haig  1997,  Nelson  un 
publ.  report).  In  Montana,  plovers 
currently  nest  along  the  Missouri  River, 
on  Duck  Creek  Bay,  Bear  Creek  Bay, 
Skunk  Coulee,  and  the  Big  Dry  Creek 
Arm  of  Fort  Peck  Reservoir,  and  alkali 
wetlands  and  reservoirs  in  Phillips  and 
Sheridan  Counties  (G.  Pavelka,  U.S. 
Army  Corps  of  Engineers,  pers.  conun., 
H.  Pac,  Montana  Fish,  Wildlife,  and 
Parks,  pers.  comm.).  In  Nebraska,  piping 
plovers  can  still  be  found  on  sandbars 
along  the  Niobrara,  Loup,  and  Platte 
Rivers,  but  habitat  has  been  reduced  on 
the  Platte  River.  After  upstream  dams 
were  built,  reduced  flows  allowed  the 
establishment  of  woody  vegetation  on 
most  islands,  due  to  the  lack  of 
scouring,  high  spring  flows  (Ziewitz  et 
al.  1992).  Along  the  central  reach  of  the 
Platte,  this  loss  of  habitat  has  forced 
most  plovers  to  nest  on  sand  and  gravel 
mining  spoil  piles  (Sidle  and  Kirsch 
1993).  Most  nesting  on  the  Platte  River 
currently  occurs  on  the  lower  Platte, 
where  encroachment  is  least  advanced 
(Ziewitz  et  al.  1992).  Lake  McConaughy 
in  Nebraska  also  supports  nesting 
plovers  on  its  sandy  beaches  (Peyton 
and  Matson  1999).  In  Iowa.  Missouri 
River  habitat  has  been  lost  due  to 
channelization  below  Sioux  City, 
leaving  piping  plovers  to  nest  on 
industrial  fly  ash  ponds  in  Woodbury 
and  Pottawattamie  Counties  (D.  Howell, 
Iowa  Dept.  of  Natural  Resources,  pers. 
comm.).  Plovers  continue  to  nest  in  low 
numbers  at  Lake  of  the  Woods, 
Minnesota  (Minnesota  Department  of 
Natural  Resources,  1999). 

Population  Status 

Historical  piping  plover  population 
trend  data  are  generally  nonexistent. 
However,  Audubon  and  Wilson 
described  plovers  as  a  common  resident 
of  the  Atlantic  coast  during  the  1800s 
(Bent  1929).  On  September  21,  1804,  the 
Lewis  and  Clark  expedition  was  present 


in  the  area  of  present  day  Lake  Sharpe 
on  the  Missouri  River,  where  William 
Clark  wrote.  "*  *  *  we  observed  an 
immense  number  of  plover  of  Different 
kind  Collecting  and  taking  their  flight 
southerly*   *   *"  (Moulton  1987).  By 
1900,  the  piping  plover  had  been  greatly 
reduced  by  over-harvesting.  With  the 
Federal  protection  of  the  Migratory  Bird 
Treaty  Act,  the  plover  recovered  by  the 
1920s  and  was  reported  as  common 
(Bent  1929).  Since  that  time,  plover 
populations  again  declined  throughout 
most  of  their  range  and  have  been 
extirpated  bova  many  states.  Breeding 
surveys  in  the  early  1980s  reported 
2,137  to  2,684  adult  plovers  in  the 
northern  Great  Plains/Prairie  region,  28 
adults  in  the  Great  Lakes  region,  and 
1,370  to  1,435  adults  along  the  Atlantic 
Coast  (Haig  and  Oring  1985).  In  1991  the 
first  International  Piping  Plover  Census 
was  carried  out.  with  2,032  adult  piping 
plovers  observed  in  the  United  States' 
portion  of  the  northern  Great  Plains 
(Haig  and  Plissner  1993).  In  1996, 
during  the  second  International  Census, 
1,597  adult  piping  plovers  were 
observed  in  the  same  area  (Plissner  and 
Haig  1997);  a  reduction  of  almost  22 
percent  from  1991.  Part  of  this  reduction 
was  likely  an  artifact  of  increased 
numbers  of  piping  plovers  nesting  in 
Canada  in  1996,  due  to  high  water  levels 
in  the  United  States  (Plissner  and  Haig 
1997). 

Current  estimates  of  piping  plover 
survival  rates  are  limited.  Root  et  al. 
(1992)  estimated  a  mean  annual  survival 
rate  of  0.664  for  adults  in  the  northern 
Great  Plains  population  from  1984  to 
1990  using  recapture  and  re-sighting 
data  from  plovers  in  North  Dakota. 
Larson  et  al.  (2000)  reevaluated  survival 
from  this  study,  including  some 
additional  years  of  banding  and  resights. 
The  new  mean  local  annual  survival 
rate  was  0.737  for  adults  (Larson  et  al. 
2000).  Most  plover  mortality  was 
thought  to  occur  during  migration  or  on 
wintering  grounds  (Root  et  al.  1992); 
however,  a  recent  study  on  Padre  Island, 
Texas,  indicated  over-wintering  survival 
can  be  very  high  (Drake  1999). 

Ryan  et  al.  (1993)  developed  a 
stochastic  population  growth  model 
using  empirical,  demographic  data, 
which  indicated  the  northern  Great 
Plains  plover  population  was  declining 
7  percent  aimually.  They  also  used  the 
simulation  model  to  predict 
reproductive  and  survival  rates 
necessary  to  stabilize  and  increase  the 
population.  Ryan  et  al.  (1993)  stated 
that  if  adult  (0.66)  and  immature  (0.60) 
survival  rates  were  held  constant,  a  31 
percent  increase,  from  0.86  to  1.13 
chicks  fledged  per  pair,  was  needed  to 
stabilize  the  population.  Aimual 


population  increases  of  1  and  2  percent 
required  1.16  and  1.19  chicks  per  pair, 
respectively.  Such  growth  would  result 
in  the  northern  Great  Plains  population 
reaching  the  level  needed  for  recovery 
and  delisting  from  the  Act  in  53  and  30 
years  respectively.  One-  and  5-year 
delays  in  the  initiation  of  1  p>ercent 
population  growth  caused  13-  and  67- 
year  delays  respectively  in  reaching 
recovery.  Model  (Ryan  etal.  1993) 
results  indicated  that  the  northern  Great 
Plains  population  is  declining 
substantially.  However,  using  more 
recent  survival  estimates  (Lanon  et  al. 
(2000))  in  the  stochastic  population 
growth  model  have  shown  that  the 
feasibility  of  recovering  the  northern 
Great  Plains  population  is  more  likely 
than  previously  determined  (Ryan  et  al. 
1993,  Phssner  and  Haig  2000). 

A  population  viability  model, 
developed  by  Plissner  and  Haig  (2000), 
used  the  metapopulation  viability 
analysis  package,  VORTEX.  Phssner  and 
Haig  (2000)  found  in  the  northern  Great 
Plains  and  Great  Lakes  populations,  if 
the  adult  and  imnuture  survival  rates 
were  held  constant,  it  would  require  a 
36  percent  higher  mean  fecundity,  or  an 
increase  from  1.25  to  1.7  chicks  fledged 
per  pair,  to  reach  a  significant 
probability  of  pwsisting  for  the  next  100 
years. 

Ecology 

Piping  plover  breeding  habitat 
consists  of  open,  sparsely  vegetated 
areas  with  alkali  or  unconsolidated 
substrates.  Piping  plovers  primarily 
breed  in  four  habitat  types  in  the 
northern  Great  Plains— alkali  lakes  and 
wetlands,  inland  lakes  (Lake  of  the 
Woods),  reservoirs,  and  rivers.  Based  on 
the  International  Piping  Plover  Census, 
most  breeding  occurs  along  alkali  lakes 
and  wetlands,  and  other  small  water 
bodies,  with  59.6  percent  and  78 
percent  observed  on  those  sites  in  1 991 
(Haig  and  Phssner  1993)  and  1996 
(Plissner  and  Haig  1997),  respectively. 
For  these  areas,  nesting  sites  are 
generally  wide,  gravelly,  salt-encrusted 
^^beaches  with  minimal  vegetation 
^(Prindiville  Gaines  and  Ryan  1988). 
Piping  plovers  use  barren  to  sparsely 
vegetated  islands,  beaches,  and 
peninsulas  at  inland  lake  habitats 
(Nordstrom  and  Ryan  1996),  such  as 
Lake  of  the  Woods.  Minnesota.  Sandbars 
and  reservoir  shorelines  with  similar 
features  are  the  preferred  nesting 
habitats  of  piping  plovers  along  riverine 
systems  (Schwalbach  1988.  Kruse  1993). 
In  1991,  approximately  38  percent  of  the 
population  was  observed  on  reservoirs, 
river  shores,  and  sandbars.  In  1996, 15.1 
percent  was  observed  at  those  areas;  this 
was  a  high-water  year  and  much  of  the 
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habitat  along  rivers  was  inundated, 
likely  forcing  birds  to  nest  elsewhere. 
These  data  suggest  that  habitat  use  by 
piping  plovers  is  dynamic  and  that  the 
habitat  necessary  to  support  the 
northern  Great  Plains  population  is 
diverse. 

Although  the  preference  of  piping 
plovers  for  open  areas  has  been 
repeatedly  noted  in  the  literatvire, 
quantitative  data  on  habitat 
characteristics,  evidence  of  habitat 
selection,  and  information  on  the 
relative  quality  of  inland  habitats 
remain  scarce.  A  survey  of  the  research 
literature  suggests  that  this  lack  of 
quantitative  and  qualitative  data  is  a 
result  of  the  dynamic  nature  of  the 
habitat,  climate,  and  hydrologic  cycles 
of  the  northern  Great  Plains.  Several 
studies  have  suggested  that  beach  width 
may  affect  habitat  use  by  piping  plovers 
breeding  on  inland  lakes.  Whyte  (1985) 
recorded  minimum  nest-to-water 
distances  of  131.2  feet  (40  meters)  in 
Saskatchewan  and  suggested  that 
beaches  less  than  65.6  to  98.4  feet  wide 
(20  to  30  meters  wide)  were  not  likely 
to  be  used  by  piping  plovers.  However, 
in  Alberta,  Weseloh  and  Weseloh  (1983) 
calculated  a  mean  beach  width  of  only 
38.4  feet  (11.7  meters)  at  nest  sites.  But 
they  noted  that  these  seemed  to  be  the 
widest  beaches  available.  Prindiville, 
Gaines,  and  Ryan  (1988)  reported  mean 
beach  width  to  be  larger  in  occupied 
territories  [x  =  108.3  feet  (33  meters)] 
than  in  unoccupied  sites  [x  =  44.6  feet 
(13.6  meters)]  in  North  Dakota.  The 
amount  and  distribution  of  beach 
vegetation  affect  piping  plover  habitat 
selection  and  reproductive  success. 
Prindiville,  Gaines,  and  Ryan  (1988) 
found  no  difference  in  vegetative  cover 
between  territories  (x  =  3.4  percent)  and 
unoccupied  sites  (x  =  3.8  percent). 
However,  vegetation  was  more  clumped 
in  territories  than  in  unoccupied  sites. 
Furthermore,  territories  in  which  nests 
were  successful  had  either  less 
vegetation  or  more  clumped  vegetation 
tha^  territories  with  unsuccessful  nests 
(Prindiville  1986). 

Substrate  composition  also  may  affect 
habitat  selection  by  piping  plovers  and 
influence  nest  success.  Cairns  (1977) 
found  31  of  38  nests  in  Nova  Scotia  on 
mixed  sand  and  gravel  and  stated  that 
those  nests  were  less  conspicuous  than 
those  on  sand  alone.  Whyte  (1985) 
reported  that  piping  plovers  were  more 
likely  to  establish  nests  on  gravel  than 
was  expected  by  chance  alone.  In  North 
Dakota,  gravel  was  generally  more 
evenly  distributed  and  in  greater 
concentration  on  piping  plover 
territories  than  at  unoccupied  sites 
(Prindiville  1986). 


Piping  plovers  nesting  on  the 
Missouri,  Platte,  Niobrara,  Loup  and 
other  rivers,  use  reservoir  shorelines 
and  large  dry,  barren  sandbars  in  wide, 
open  channel  beds.  Along  these  rivers, 
plovers  often  nest  in  the  vicinity  of 
endangered  interior  least  terns  (Stema 
antillarum).  Vegetative  cover  on  nesting 
islands  is  usually  less  than  25  percent 
(Ziewitz  et  al.  1992).  Twenty-eight 
Platte  River  sandbars,  occupied  by 
nesting  piping  plovers,  averaged  938 
feet  (286  meters)  in  length  and  180  feet 
(55  meters)  in  width  (Faanes  1983). 
Vegetative  cover  on  those  sandbars 
averaged  25.4  percent.  Annbruster 
(1986)  estimated  the  optimiun  range  for 
vegetative  cover  on  nesting  habitat  from 
0-10  percent,  and  Schwalbach  (1988) 
found  that  89  percent  of  the  plovers 
nested  in  areas  of  less  than  5  percent 
vegetative  cover.  On  the  Missouri  River, 
Schwalbach  (1988)  found  that  the 
average  vegetation  height  ranged  from  2 
to  11  inches  (6  to  29  centimeters)  and 
the  majority  of  the  plovers  (63  percent) 
nested  in  areas  where  vegetation  was 
less  than  4  inches  (10  centimeters). 

Average  elevation  of  nests  (least  terns 
and  piping  plovers)  above  river  level 
ranges  from  7.4  inches  (19  centimeters) 
below  Gavins  Point  Dam  to  12  inches 
(30  centimeters)  below  Garrison  Dam 
(Schwalbach  1988,  Dirks  1990). 
Schwalbach  (1988)  and  Ziewitz  et  al. 
(1992)  suggested  that  birds  select  a 
higher  nest  site,  away  from  the  water's 
edge,  when  available.  For  nesting, 
piping  plovers  evidently  seek  habitats 
with  wide  horizontal  visibility, 
protection  &t>m  terrestrial  predators, 
isolation  from  human  disturbance,  low 
likelihood  of  inundation,  and  nearby 
feeding  habitat. 

Open,  wet,  sandy  areas  provide 
feeding  habitat  for  plovers  on  river 
systems  and  throu^out  most  of  the 
species'  nesting  range.  Piping  plovers 
feed  primarily  on  exposed  substrates  by 
pecking  for  invertebrates  at  or  just 
below  Uie  surface  (Cairns  1977,  Whyte 
1985).  In  Saskatchewan.  Whyte  (1985) 
noted  that  adults  concentrated  foraging 
efforts  within  16.4  feet  (5  meters)  of  the 
water's  edge.  He  found  broods  also  fed 
most  often  near  the  shore,  but  their  use 
of  upland  beach  habitats  was  greater 
than  that  of  adults.  Cairns  (1977) 
reported  that  chicks  tended  to  feed  on 
firmer  sand  at  greater  distances  from  the 
shoreline  than  adults.  At  Lake  of  the 
Woods,  Minnesota,  and  on  Long  Island- 
Chequamegon  Point,  Wisconsin,  adult 
piping  plovers  seemed  to  prefer 
shoreline  or  beach  pool  edges  (wet  sand) 
over  open  beach  (diy  sand)  as  feeding 
sites  (Wiens  1986,  S.  Matteson, 
Wisconsin  Department  of  Natural 
Resources,  pers.  comm.).  Studies 


suggest  that  forage  areas  include  the 
nesting  island  itself,  as  well  as  adjacent 
sandbar  flats  (Cairns  1977,  Whyte  1985, 
Com  and  Armbruster  1993).  Spring/fen 
areas  on  the  peripheries  of  some  alkali 
lakes  also  are  important  feeding  sites  for 
plover  chicks  (Rabenberg  et  al.  1993). 

Upland  areas  surrounding  wetlands, 
such  as  the  spring/fen  areas,  have  also 
been  noted  in  the  scientific  literature  to 
be  important  to  maximizing  the  effective 
period  of  time  wetlands  can  provide 
critical  functions  (i.e.,  water  quality, 
flood  control,  groundwater  recharge, 
nutrient  recycling,  primary 
productivity,  and  wildlife  habitat) 
within  the  agricultxiral  landscape 
(Gleason  and  Eulis  1998).  This  is 
particularly  important  when 
considering  wetlands  within  the 
agricultural  landscape  in  the  northern 
Great  Plains.  In  addition  appropriate 
upland  widths  are  based  on  several 
variables,  including— existing  wetland 
functions,  values,  and  sensitivity  to 
disturbance;  land-use  impacts;  and 
desired  upland  functions  (Castelle  et  al. 
1992).  Critical  functions  to  consider  for 
piping  plovers  nesting  on  wetlands  in 
the  northern  Great  Plains  include  water 
quality,  invertebrate  abundance,  and  the 
lifespan  of  the  wetland.  To  maintain 
water  quality  and  maximize  the 
effective  period  of  time  the  wetland 
maintains  critical  functions,  available 
research  suggests  upland  buffers  of  100 
to  300  feet  (30.5  to  91.4  meters)  (Castelle 
et  al.  1992,  Lee  et  al.  1997,  Gleason  and 
Eulis  1998,  NRCS  2000). 

Conditions  for  nesting  are  highly 
variable  in  the  Great  Plains.  Therefore, 
local  population  estimates  may  not 
always  give  an  accurate  description  of 
the  population  as  a  whole,  and  success 
may  depend  on  the  availability  of 
alternative  habitat  types  (Plissner  and 
Haig  1997).  In  addition  to  primary 
nesting  habitat  types,  piping  plovers 
also  may  use  sand  pits  and  ash  ponds, 
which  often  mimic  natural  habitats 
(Service  1988,  Com  and  Ambruster 
1993,  Lackey  1994).  These  areas  are 
only  suitable  for  a  limited  period  of  time 
after  their  initial  creation,  as  vegetation 
encroachment  generally  reduces  habitat 
quality  after  a  few  years  (Sidle  and 
Kirsch  1993). 

Breeding  site  fidelity  (rate  at  which 
adults  return  to  the  same  breeding  sites 
in  subsequent  years)  for  piping  plovers 
ranged  from  4.5  percent  in  two  studies 
combined  in  South  Dakota  (Schwalbach 
1988,  Dirks  1990)  to  87.5  percent  in 
Lake  of  the  Woods,  Minnesota  (Haig  and 
Oring  1987).  Wiens  (1986)  found  retum 
patterns  to  specific  breeding  sites  did 
not  seem  to  be  influenced  by  previous 
reproductive  success.  In  Manitoba,  Haig 
and  Oring  (1988)  observed  two  patterns 
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of  retum  by  adults— (1)  those  that 
hatched  cUcks  the  year  before  retiuned 
to  the  same  breeding  site  but  changed 
territories,  and  (2)  adults  that 
experienced  nest  failure  the  year  before 
generally  changed  sites.  Adults  have 
been  knov\rn  to  use  breeding  sites  as  far 
as  339.1  miles  (546  kilometers)  apart  in 
consecutive  years  (Haig  1987).  The 
varying  rates  of  site  fidelity  reported  in 
these  studies  suggest  that  piping  plovers 
need  a  variety  of  available  nest  sites. 
Sites  used  in  1  year  may  not  be  used  in 
subsequent  years;  conversely,  sites 
unoccupied  by  piping  plovers  may  be 
used  in  the  future. 

Similar  observations  of  chick  returns 
further  demonstrate  the  need  for 
numerous  nest  sites  in  the  Great  Plains. 
The  percentage  of  observed  chicks 
returning  to  natal  sites  has  ranged  from 
4.7  percent  in  New  York  (Wilcox  1959) 
to  1.3  to  50  percent  in  South  Dakota 
(Schwalbach  et  al.  1993,  Niver  2000) 
and  70  percent  at  Lake  of  the  Woods, 
Minnesota  (Haig  and  Oring  1987).  Chick 
dispersal  (movement  from  natal  site  to 
first  breeding  site)  is  difficult  to 
characterize  and  few  banding  studies 
have  been  carried  out  in  the  Great 
Plains.  But.  long-range  dispersal 
distances  (3.1  to  169.5  miles  (5  to  273 
kilometers))  have  been  documented  in 
piping  plovers  (Haig  and  Oring  1988) 
and  similar  distances  were  observed  in 
two  plovers  on  the  Missouri  River  (R. 
Niver,  Service,  and  CD.  Kruse,  U.S. 
Army  Corps  of  Engineers,  pers.  comm.). 

The  nesting  season  typically  begins  in 
late  March  to  early  April  when  plovers 
arrive  on  the  breeding  groimds. 
Breeding  activities,  including  courtship 
flights,  nest  bowl  scraping,  territorial 
interactions,  egg  laying,  incubating,  and 
chick  rearing,  can  be  observed 
throughout  the  summer.  Nests  are 
shallow  scrapes  and  are  often  lined  with 
shell  fragments,  pebbles,  or  small  sticks. 
Typical  clutch  size  is  3  to  4  eggs  and 
incubation  lasts  27  to  31  days.  Chicks 
can  feed  themselves  after  hatching  (i.e., 
are  precocial),  and  fledge  at  18  to  25 
days  of  age  (Service  1988b).  Fledging 
success  varies  by  site  and  year.  For 
example,  between  1986  and  1999  along 
the  N>tissouri  River,  there  were  0.06  to 
1.61  fledged  chicks/pair  (USAGE 
unpubl.  data).  Between  1982  and  1987 
Haig  and  Oring  (1987)  reported  fledge 
ratios  between  0.3  to  2.1  or  0.4  to  3.0 
fledged  chicks/pair,  depending  on  1987 
data,  for  Lake  of  the  Woods,  Miimesota. 
In  the  United  States  Alkali  Lake  Core 
region,  which  includes  parts  of 
northwest  North  Dakota  and  northeast 
Montana,  annual  fledge  ratios  varied 
between  0.60  to  1.49  fledged  chicks/pair 
from  1994  to  2000  (J.  Knetter,  University 
of  Wisconsin-Madison,  pers.  comm.). 


Nest  and  chick  predation,  weather, 
himian  disturbance,  and  hydrologic 
cycles  influence  fledging  success.  If  nest 
loss  occurs  early  in  the  season,  piping 
plovers  will  often  renest.  After  later  nest 
loss,  chick  loss,  or  fledging  chicks, 
plovers  begin  their  southerly  migration 
from  mid-July  through  early  September. 
Piping  plovers  that  breed  in  the  Great 
Plains  generally  winter  along  the  Gulf 
Coast  from  Mexico  to  Florida,  but  some 
occasionally  winter  along  the  southern 
Atlantic  Coast  from  North  Carolina  to 
Florida  (Haig  and  Plissner  1993). 

Previous  Federal  Actions 

On  December  30, 1982,  we  published 
a  notice  of  review  in  the  Federal 
Register  (47  FR  58454)  identifying 
native  vertebrate  taxa  being  considered 
for  addition  to  the  List  of  Endangered 
and  Threatened  Wildlife.  We  included 
the  piping  plover  in  that  review  list  as 
a  category  two  species,  indicating  that 
we  believed  the  species  might  warrant 
listing  as  threatened  or  endangered,  but 
that  we  had  insufficient  data  to  support 
a  proposal  to  list  at  that  time. 
Subsequent  review  of  additional  data 
indicated  that  the  piping  plover 
warranted  listing,  and  in  November 
1984  we  published  a  proposal  in  the 
Federal  Register  (49  FR  44712)  to  list 
the  piping  plover  as  endangered  in  the 
Great  Lakes  watershed  and  as 
threatened  along  the  Atlantic  Coast,  the 
northern  Great  Plains,  and  elsewhere  in 
their  ranges.  The  proposed  listing  was 
based  on  the  decline  of  the  species  and 
existing  threats,  including  habitat 
destruction,  disturbance  by  humans  and 
pets,  high  levels  of  predation,  and 
contaminants. 

After  a  review  of  the  best  scientific 
data  available  and  all  comments 
received  in  response  to  the  proposed 
nde.  we  published  the  final  rule  (50  FR 
50726)  on  December  11,  1985, 
designating  the  Great  Lakes  population 
(Illinois,  Indiana,  Michigan, 
northeastern  Minnesota,  New  York, 
Ohio,  Pennsylvania.  Wisconsin,  and 
Ontario)  as  endangered;  and  listing 
piping  plovers  along  the  Atlantic  coast 
(Quebec,  New  Foundland,  Maritime 
Provinces,  and  States  itom  Maine  to 
Florida),  and  in  the  northern  Great 
Plains  (Iowa,  northwestern  Minnesota, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Alberta,  Manitoba,  and 
Saskatchewan]  as  threatened.  All  piping 
plovers  on  migratory  routes  outside  of 
the  Great  Lakes  watershed  or  on  their 
wintering  grounds  are  considered 
threatened.  The  Service  did  not 
designate  critical  habitat  for  the  species 
at  that  time. 

After  1986,  we  formed  two  recovery 
teams,  the  Great  Lakes/Northern  Great 


Plains  Piping  Plover  Recovery  Team  and 
the  Atlantic  Coast  Piping  Plover 
Recovery  Team.  In  1988  the  Great  Lakes 
and  northern  Great  Plains  (Service 
1988b)  and  Atlantic  Coast  (Service 
1988a)  Recovery  Plans  were  published. 
In  1994  the  Great  Lakes/Northern  Great 
Plains  Recovery  Team  began  to  revise 
the  Recovery  plan  for  the  Great  Lakes/ 
Northern  Great  Plains  populations 
(Service  1994).  The  1994  draft  included 
updated  information  on  the  species  and 
was  distributed  for  public  comment. 
Subsequently,  we  decided  that  the 
recovery  of  these  two  inland 
populations  would  benefit  from  separate 
recovery  plans.  Separate  recovery  plans 
for  the  Great  Lakes  and  northern  Great 
Plains  populations  are  presently  under 
development. 

The  final  listing  mle  for  the  piping 
plover  indicated  that  designation  of 
critical  habitat  was  not  determinable. 
Thus,  designation  was  deferred.  No 
further  action  was  taken  to  designate 
critical  habitat  for  piping  plovers.  On 
December  4. 1996.  Defenders  of  Wildlife 
(Defenders)  filed  a  suit  (Defenders  of 
Wildlife  and  Piping  Plover  v.  Babbitt. 
Case  No.  96CV02965)  against  the 
Department  of  the  Interior  and  the 
Service  over  the  lack  of  designation  of 
critical  habitat  for  the  Great  Lakes 
population  of  the  piping  plover. 
Defenders  filed  a  similar  suit  (Defenders 
of  Wildlife  and  Piping  Plover  v.  Babbitt. 
Case  No.  97CV000777)  for  the  northern 
Great  Plains  piping  plover  population  in 
1997.  During  November  and  December 
1999  and  January  2000.  we  began 
negotiating  with  Defenders  on  a 
schedule  for  piping  plover  critical 
habitat  designation.  On  February  7, 
2000,  before  the  settlement  negotiations 
were  concluded,  the  United  States 
District  Court  for  the  District  of 
Coliunbia  issued  an  order  directing  us  to 
publish  a  proposed  critical  habitat 
designation  for  nesting  and  wintering 
areas  of  the  Great  Lakes  breeding 
population  of  the  piping  plover  by  Jiuie 

30,  2000,  and  for  nesting  and  wintering 
areas  of  the  northem  Great  Plains 
population  of  the  piping  plover  by  May 

31,  2001.  A  subsequent  order,  after  we 
requested  the  court  to  reconsider  its 
original  order  relating  to  final  critical 
habitat  designation,  directed  us  to 
finalize  the  critical  habitat  designations 
for  the  Great  Lakes  population  by  April 
30,  2001,  and  for  the  northern  Great 
Plains  population  by  March  15,  2002. 
For  biological  and  practical  reasons,  we 
chose  to  propose  critical  habitat  for  the 
Great  Lakes  breeding  birds  and  for  all 
wintering  birds  in  two  separate 
documents;  the  Great  Lakes  breeding 
birds  final  critical  habitat  was  published 
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on  May  7.  2001  (66  FR  22983),  and  we 
intend  to  publish  the  wintering  birds 
final  critical  habitat  by  June  29,  2001. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as  (i)  the  specific  areas  within 
the  geographic  area  occupied  by  a 
species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  conserve  the 
species  and  (II)  that  may  require  special 
management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  to  conserve  the  species. 
"Conservation"  means  the  use  of  aU 
methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary.  Critical  habitat  receives 
protection  imder  section  7  of  the  Act 
through  the  prohibition  against 
destruction  or  adverse  modification  of 
critical  habitat  with  regard  to  actions 
carried  out,  funded,  or  authorized  by  a 
Federal  agency.  Section  7  also  requires 
conferences  with  the  Service  on  Federal 
actions  that  are  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  In  our 
regulations  at  50  CFR  402.02,  we  define 
destruction  or  adverse  modification  as 
"*  *  *  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  featuires 
that  were  the  basis  for  determining  the 
habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 
under  section  7,  the  Act  does  not 
provide  other  forms  of  protection  to 
lands  designated  as  critical  habitat. 
Because  consultation  under  section  7  of 
the  Act  does  not  apply  to  activities  on 
private  or  other  non-Federal  lands  that 
do  not  involve  a  Federal  nexus,  critical 
habitat  designation  would  not  afford 
any  additional  protections  under  the 
Act  against  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
availablerhabitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 


Section  4  requires  that  we  designate 
critical  habitat  at  the  time  of  listing  and 
based  on  what  we  know  at  the  time  of 
designation.  When  we  designate  critical 
habitat  at  the  time  of  listing  or  imder 
short  court-ordered  deadlines,  we  will 
often  not  have  sufficient  information  to 
identify  all  areas  of  critical  habitat.  We 
are  required,  nevertheless,  to  make  a 
decision  and  thus  must  base  our 
designations  on  what,  at  the  time  of 
designation,  we  know  to  be  critical 
habitat. 

Within  the  geographic  area  occupied 
by  the  species  (or,  in  this  case,  a 
breeding  population),  we  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  conserve  the  species. 
We  will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Our  regulations  state.  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographical  area  presently 
occupied  by  a  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensiue  the 
conservation  of  the  species," 
(50CFR424. 12(e)).  Accordingly,  we  do 
not  designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  imless  the  best  scientific  and 
commercial  data  demonstrate  that  the 
unoccupied  areas  are  essential  for  the 
conservation  needs  of  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  In  the  Federal  Register  on 
July  1. 1994  (59  FR  34271),  provides 
criteria,  procedures,  and  guidance  to 
ensure  decisions  made  by  the  Service 
represent  the  best  scientific  and 
commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 


from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States,  Tribes,  and 
counties,  scientific  status  surveys  and 
studies,  and  biological  assessments  or 
other  unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Fiulhermore,  we  recognize 
designation  of  critical  habitat  may  not 
include  all  habitat  eventually 
determined  as  necessary  to  recover  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1).  and 
the  regulatory  protections  afforded  by 
the  section  7  (a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  likely-to-jeopardize 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Methods 

In  determining  areas  essential  to 
conserve  the  northern  Great  Plains 
breeding  population  of  piping  plovers, 
we  used  the  best  scientific  and 
commercial  data  available.  We  have 
reviewed  the  overall  approach  to  the 
conservation  of  the  northern  Great 
Plains  breeding  population  of  piping 
plovers  imdertaken  by  the  local.  State, 
Tribal,  and  Federal  agencies  operating 
within  the  species'  range  since  its  listing 
in  1986,  and  the  identified  steps 
necessary  for  recovery  outlined  in  the 
Great  Lakes  and  Northern  Great  Plains 
Piping  Plover  Recovery  Plan  (Service 
1988b). 

We  also  have  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
material  received  since  completion  of 
the  recovery  plan.  The  material 
included  data  in  reports  submitted 
during  section  7  consultations  and  by 
biologists  holding  section  10(a)(1)(A) 
recovery  pemuts;  the  1994  Technical/ 
Agency  Review  Draft  Revised  Recovery 
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Plan  for  Piping  Plovers  Breeding  on  the 
Great  Lakes  and  Northern  Great  Plains 
(Service  1994);  research  published  in 
peer-reviewed.articles  and  presented  in 
academic  theses  and  agency  reports; 
annual  survey  reports;  regional 
Geographic  Information  System  (GIS) 
coverages;  and  personal 
communications  with  knowledgeable 
biologists. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  conservation  of  the 
species,  and  that  may  require  special 
management  considerations  and 
protection.  These  include,  but  are  not 
limited  to — (1)  space  for  individual  and 

Eopulation  growth,  and  for  normal 
ahavior;  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  (or  development) 
of  oCEspring;  and  (5)  habitats  protected 
from  disturbance  or  that  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  s{>ecies. 

Primary  constituent  elements  for  the 
northern  Great  Plains  population  of 
piping  plovers  are  those  habitat 
components  essential  for  the  biological 
needs  of  courtship,  nesting,  sheltering, 
brood-rearing,  foraging,  roosting, 
intraspecific  communication,  and 
migration.  Proposed  critical  habitat  for 
the  northern  Great  Plains  breeding 
population  of  piping  plovers  includes 
areas  that — (1)  are  currently  or  recently 
used  for  breeding,  or  (2)  were 
documented  to  have  been  occupied 
historically  and  still  have  most  or  all  of 
the  primary  constituent  elements,  (3)  are 
not  specifically  documented  to  have 
been  occupied,  but  are  deemed  potential 
breeding  habitat  since  these  areas  are 
part  of  a  riverine  system  with 
documented  nesting,  and  are  within  the 
historic  geographic  range  and  have 
recently  developed  primary  constituent 
elements,  or  (4)  include  habitat 
complexes,  including  wetland  and 
adjacent  upland  areas,  essential  to  the 
conservation  of  this  species  (50  CFR 
424.13(d)).  Critical  habitat  is  effective 
year-round.  Therefore,  an  area  that 
contains  one  or  more  of  the  primary 
constituent  elements  is  considered  to  be 
critical  habitat  even  if  these  elements 


are  temporarily  obscured  by  snow,  ice, 
or  other  temporary  features. 

Primary  constituent  elements  are 
categorized  by  breeding  habitat  types 
found  in  the  northern  Great  Plains, 
including  mixosaline  to  hypersaline 
wetlands  (Cowardin  et  al.  1979),  rivers, 
reservoirs,  and  inland  lakes.  The  habitat 
types  and  primary  constituent  elements 
necessary  to  sustain  the  northern  Great 
Plains  breeding  population  of  piping 
plovers  are  described  as  follows: 

On  prairie  alkali  lakes  and  wetlands, 
the  primary  constituent  elements 
include — (1)  shallow,  seasonally  to 
permanently  flooded,  mixosaline  to 
hypersaline  wetlands  with  sandy  to 
gravelly,  sparsely  vegetated  beaches, 
salt-encrusted  mud  flats,  and/or  gravelly 
salt  flats;  (2)  springs  and  fens  along 
edges  of  alkali  lakes  and  wetlands;  and 
(3)  adjacent  uplands  200  feet  (61  meters) 
above  the  high  water  mark  of  the  alkali 
lake  or  wetland. 

On  rivers  the  primary  constituent 
elements  include — sparsely  vegetated 
channel  sandbars,  sand  and  gravel 
beaches  on  islands,  temporary  pools  on 
sandbars  and  islands,  and  the  interface 
with  the  river. 

On  reservoirs  the  primary  constituent 
elements  include — sparsely  vegetated 
shoreline  beaches,  peninsiilas,  islands 
composed  of  sand,  gravel,  or  shale,  and 
their  interface  with  the  water  bodies. 

On  inland  lakes  (Lake  of  the  Woods) 
the  primary  constituent  elements 
include — sparsely  vegetated  and 
windswept  sandy  to  gravelly  islands, 
beaches,  and  peninsulas,  and  their 
interface  with  the  water  body. 

The  dynamic  ecological  processes  that 
create  and  maintain  piping  plover 
habitat  also  are  important  primary 
constituent  elements.  These  processes 
develop  a  mosaic  of  habitats  on  the 
landscape  that  provide  the  essential 
combination  of  prey,  forage,  nesting, 
brooding  and  chick-rearing  areas.  Tlie 
annual,  seasonal,  daily,  and  even  hourly 
availabihty  of  the  habitat  patches  is 
dependent  on  local  weather, 
hydrological  conditions  and  cycles,  and 
geological  processes. 

For  example,  periodic  disturbance  of 
alkali  lakes  and  wetlands  and  adjacent 
upland  vegetation  is  important  to 
minimize  vegetation  encroachment  on 
beaches  and  are  ecological  processes 
with  which  the  piping  plover  evolved. 
Historically,  bison  [Bison  bison)  grazed 
vegetation  and  fire  burned  off  vegetation 
and  plant  litter  on  and  around  alkali 
lake  beaches.  Today  both  fire  and 
livestock  grazing  are  used  to  manage  for 
periodic  disturbance.  Lack  of  such 
distiubances  degrades  the  attractiveness 
of  beaches  to  piping  plovers  and,  , 


potentially,  the  security  of  these  habitats 
for  breeding  adults  and  chicks. 

Furthermore,  suitability  of  beaches, 
sandbars,  shoreline,  and  flats  on  the 
above-mentioned  habitat  types  also  is 
based  on  a  dynamic  hydrological  system 
of  wet-to-dry  cycles.  Habitat  area, 
abundance  and  availability  of  insect 
foods,  brood  and  nesting  cover,  and 
prevalence  of  vegetation  are  linked  to 
these  water  cycles.  On  rivers,  one  site 
becomes  flooded  and  erodes  away  as 
another  is  created.  This  dynamic  nature 
of  rivers,  as  well  as  flow-management  of 
rivers  like  the  Missouri  River,  is 
important  to  habitat  creation  and 
maintenance  for  piping  plovers.  On 
alkali  lakes,  the  complex  of  different 
wetland  types  is  especially  important 
for  providing  areas  for  plovers  in  all 
years,  as  site  availability  cannot  be 
predicted  or  selected  at  a  given  time, 
due  to  varying  water  cycles.  Although 
not  well  documented  by  specific 
scientific  research,  biologists  have  noted 
a  relationship  appears  to  exist  between 
availability  of  breeding  habitat  and  wet- 
to-dry  cycles.  During  droughts,  lack  of 
water  reduces  habitat  for  breediivg  pairs 
on  alkali  lakes  and  wetlands,  while 
reduced  river  flows  tend  to  produce 
more  available  habitat  on  rivers  and 
associated  reservoirs.  Additionally,  if 
smaller  tributaries  or  wetlands  are 
flooded  diuing  the  early  part  of  the 
breeding  season,  piping  plovers  often 
move  to  larger  rivers  to  renest. 

Because  piping  plovers  evolved  in 
this  dynamic  and  complex  system,  and 
because  they  are  dependent  on  it  for 
their  continued  survival  and  eventual 
recovery,  our  proposed  critical  habitat 
boimdaries  incorporate  natural 
processes  inherent  in  the  system  and 
include  sites  that  might  not  exhibit  all 
appropriate  habitat  components  in  all 
years  but  have  a  documented  history  of 
such  components.  For  example,  in  dry 
years,  nesting  areas  lacking  water  may 
be  unsuitable  for  piping  plovers; 
conversely,  in  wet  years,  there  may  be 
a  lack  of  exposed  shoreline  habitat  for 
nesting  plovers. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  Recovery  Plan  for  the  Great  Lakes 
and  Northern  Great  Plains  Piping  Plover 
(Service  1988)  and  the  Technical/ 
Agency  Review  Draft  Revised  Recovery 
Plan  for  Piping  Plovers  Breeding  on  the 
Great  Lakes  and  Northern  Great  Plains 
(1994)  identified  the  specific  recovery 
needs  of  the  northern  Great  Plains 
breeding  population  of  the  piping 
plover,  and  serve  as  starting  points  for 
identifying  areas  essential  to  its 
conservation. 
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Piping  plovers  are  found  in  a  variety 
of  ecologically  and  geographically 
distinct  areas  within  the  northern  Great 
Plains.  In  order  to  preserve  this 
diversity,  all  of  these  areas  are 
represented  in  either  of  the  recovery 
plans.  To  recover  the  northern  Great 
plains  breeding  population  of  the  piping 
plover  to  the  point  where  it  can  be 
delisted,  it  is  essential  to  preserve  the 
population's  genetic  diversity  as  well  as 
the  habitat  on  which  it  persists.  The 
areas  identified  in  the  recovery  plans  as 
necessary  to  achieve  recovery  of  the 
population  are  generally  reflected  in 
this  proposal. 

However,  the  recovery  plans  did  not 
include  the  most  recent  comprehensive 
breeding  siurey  data  for  the  northern 
Great  Plains  and  did  not  identify  all 
possible  areas  essential  to  the  survival 
and  recovery  of  the  species.  Thus,  we 
identified  additional  areas  in  this 
proposal  from  surveys  conducted  in 
North  Dakota  from  1987  to  2000,  in 
Montana  bom  1986  to  2000,  in 
Minnesota  from  1982  to  2000,  on  the 
Missoiui  River  from  1986  to  2000,  in 
Nebraska  from  1986  to  2000,  in  Kansas 
from  1996  to  2000,  in  Colorado  bom 
1990  to  2000,  and  in  Iowa  from  1986  to 
2000;  and  data  from  the  1991  and  1996 
International  Piping  Plover  Censuses. 
We  also  removed  some  of  the  sites 
included  in  the  1994  draft  recovery  plan 
due  to  existing  protection  from  ciurent 
management  practices  or  plans.  Based 
on  the  primary  constituent  elements,  we 
divided  the  habitat  types  used  by  the 
northern  Great  Plains  breeding 
population  of  piping  plovers  into  alkali 
lakes  and  wetlands,  rivers,  reservoirs, 
and  inland  lakes.  We  discuss  our 
inclusions  and  exclusions  of  habitat 
below. 

Alkali  Lakes  and  Wetlands — We  only 
mapped  alkali  lakes  and  wetlands  that 
were  observed  with  breeding  pairs  in  at 
least  2  out  of  10  siuvey  years.  The  10- 
year  survey  period  encompassed  both 
wet  and  dry  cycles;  therefore,  the 
dynamic  nature  of  prairie  alkali  lakes 
and  wetlands,  and  the  resulting  shift  in 
use  by  piping  plovers  of  different 
habitat  types,  is  reflected  in  the 
mapping.  All  alkali  lakes  and  wetlands 
mapped  exhibit  one  or  more  of  the 
primary  constituent  elements.  We  did 
not  include  many  areas  that  exhibited 
all  of  the  primary  constituent  elements 
and  periodically  contained  piping 
plovers  because  they  did  not  meet  the 
minimum  2  out  of  10-year  requirement. 
Our  legal  descriptions  include  all 
sections  in  whidi  alkali  lakes  and 
wetlands  and  associated  200-foot  (61- 
meter)  upland  habitat  are  found. 

Missouri  FUver  and  Reservoirs — We 
mapped  the  Missouri  River  from  Fort 


Peck  Reservoir,  Montana,  to  Ponca  State 
Park,  Nebraska.  We  identified  two 
riverine  reaches  (a  portion  of  Fort  Peck 
riverine  reach  and  the  reach  from  Ponca 
State  Park,  Nebraska,  to  Plattsmouth, 
Nebraska),  one  reservoir  reach  (Lake 
Sharpe),  and  a  portion  of  another 
reservoir  (Fort  Peck)  on  the  Missouri 
River  that  we  are  not  proposing  as 
critical  habitat,  because  they  did  not 
meet  the  definition  of  critical  habitat. 
See  discussion  to  follow. 

The  Fort  Peck  riverine  reach  of  the 
Missouri  River  from  the  Fort  Peck  Dam 
to  the  confluence  of  the  Milk  River  (RM 
1712)  is  highly  degraded  and  contains 
few  sandbars  due  to  sediments  trapped 
behind  the  Fort  Peck  Dam.  Sandbar 
formation  begins  further  downstream 
due  to  sediments  transported  from  the 
Milk  River.  The  upstream  section  that 
we  have  not  proposed  does  not  contain, 
and  is  not  likely  to  develop,  the  primary 
constituent  elements  needed  for  piping 
plover  survival  and  recovery  in  the  near 
future. 

Although  piping  plovers  have  been 
documented  as  far  south  as  Plattsmouth, 
Nebraska,  on  the  Missoiui  River,  very 
limited  habitat  currently  exists  for 
piping  plovers  below  Ponca  State  Park, 
Nebraska.  The  Missouri  River  has  little 
sandbar  habitat  in  this  reach  due  to  the 
channelization  of  the  river  and  bank 
stabilization  projects  which  were 
created  to  support  navigation.  We  are 
aware  of  efforts  to  restore  some 
backwater  areas  along  this  reach  which 
will  likely  create  suitable  habitat  for  the 
piping  plover.  We  will  continue  to 
monitor  these  areas  and  may  consider 
proposing  them  as  critical  habitat  if  they 
obtain  the  primary  constituent  elements 
needed  for  the  piping  plover  in  the 
future.  Along  the  Iowa  reach  of  the 
Missoiui  River,  plovers  exist  on  fly  ash 
sites  adjacent  to  the  river,  but  these 
temporary  habitats  support  few  birds 
and,  therefore,  are  not  considered 
essential  and  do  not  meet  the  definition 
of  critical  habitat. 

Lake  Sharpe  was  not  proposed 
because  this  reservoir  reach  has  only 
supported  a  few  pairs  of  birds  on  one 
beach  since  listing  and,  therefore,  are 
not  considered  essential  and  do  not 
meet  the  definition  of  critical  habitat. 

In  Montana,  piping  plovers  have  been 
foimd  on  the  Dry  Arm,  Duck  Creek  Bay, 
Bear  Creek  Bay,  and  Skunk  Coulee  of 
Fort  Peck  Reservoir.  We  are  not 
proposing  the  entire  Fort  Peck  Reservoir 
as  plovers  have  never  been  reported  on 
the  western  arm. 

Including  portions  of  the  Missouri 
River  that  may  not  be  occupied  at  this 
time  is  necessary  because  of  the 
dynamic  nature  of  the  river.  Sandbar/ 
island  habitats  migrate  up  and  down  the 


riverine  sections  of  the  river  resulting  in 
shifts  in  the  location  of  primary 
constituent  elements.  Mainstem 
reservoir  areas  also  change  depending 
on  water  level  management.  Piping 
plovers  opportimistically  respond  to 
these  shifts  from  year  to  year.  The  entire 
length  of  mainstem  reservoirs  was 
included  even  though  small  areas  of 
reservoirs  may  never  contain  the 
primary  constituent  elements  due  to 
high  banks  and  steep  slopes.  We  did  not 
exclude  these  areas  because  it  would 
require  a  minimum  of  2  years  to  collect 
data  necessary  to  map  at  that  detail. 
However,  Federal  actions  limited  to 
these  areas  that  do  not  contain  the 
primary  constituent  elements  would  not 
trigger  a  section  7  consultation,  unless 
they  affect  the  species  and/or  the 
primary  constituent  elements  in  or 
adjacent  to  critical  habitat. 

In  South  Dakota,  a  107.5-mile  (172.9- 
kilometer]  stretch  from  Big  Bend  Dam  to 
Fort  Randall  (Lake  Francis  Case)  was 
included  despite  the  fact  that  nesting 
piping  plovers  have  not  been 
documented  in  this  reach  in  recent 
times,  as  nesting  surveys  have  not  been 
conducted  in  this  river  since  this  habitat 
formed.  We  are  including  this  area  as 
proposed  habitat  because  of  the  large 
delta  forming  at  the  confluence  of  the 
White  River.  This  delta  area  recently 
(1999-2000)  developed  piping  plover 
nesting  habitat  characteristics  (CD. 
Kruse,  U.S.  Army  Corps  of  Engineers, 
pers.  comm.)  and  primary  constituent 
elements  necessary  for  breeding  piping 
plovers.  In  addition,  this  river  reach,  in 
combination  with  other  Missouri  River 
reaches,  was  identified  as  essential 
habitat  to  meet  conservation  and 
recovery  goals  for  the  northern  Great 
Plains  piping  plover  (Service  2000a). 

Inlana  Lakes  (Lake  of  the  Woods}— In 
Minnesota,  piping  plovers  appear  to  key 
in  on  sandy  points  or  spits  in  large 
lakes.  Although  many  sandy  beach/large 
lakes  exist,  piping  plovers  are  attracted 
to  the  rare  combination  of  windswept 
islands  or  peninsulas  with  a  lack  of 
adjacent  tree  cover.  Incidental 
observations  have  never  yielded  nesting 
observations  on  large  lakes  such  as 
Upper  and  Lower  Red  Lakes  or  Lake 
Winnibigoshish.  Therefore,  we  have 
limited  our  critical  habitat  proposal  in 
Minnesota  to  three  known  sites  on  Lake 
of  the  Woods  where  the  species  has 
been  observed  nesting  in  more  than  1 
year.  Zippel  Bay  on  Lake  of  the  Woods 
and  Agassiz  National  Wildlife  Refuge 
were  not  included  because  breeding 
pairs  were  only  observed  1  year  at  these 
sites. 

Nebraska  Rivers — Portions  of  the 
Platte,  Niobrara,  and  Loup  Rivers  were 
proposed  where  piping  plover  nesting 
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has  been  consistently  documented  since 
listing. 

Similar  to  the  Missouri  River, 
portions  of  the  Platte  River  that  are 
included  in  the  proposed  critical  habitat 
designation  may  not  be  occupied  in  a 
given  year,  but  designation  is  necessary 
because  of  the  dynamic  natiue  of  the 
river.  Sandbar  habitats  migrate  up  and 
down  the  rivers  resulting  in  shifts  in  the 
location  of  primary  constituent 
elements. 

The  Elkhom  River  was  considered  for 
this  proposal  but  was  not  included  at 
this  time  because  there  is  limited 
dociunented  nesting  on  this  river.  We 
do  not  consider  the  Elkhom  River  to  be 
essential  at  this  time  to  the  conservation 
and  recovery  of  the  northern  Great 
Plains  breeding  population  of  the  piping 
plover. 

The  shoreline  along  Lake 
McConaughy,  Nebraska,  has  not  been 
proposed  for  critical  habitat  due  to  the 
existence  of  two,  draft  conservation 
management  plans  developed  by  the 
Central  Nebraska  Public  Power  and 
Irrigation  District  to  satisfy  a  Federal 
Energy  Regulatory  Commission  (FERC) 
relicensing  requirement  for  Project  No. 
1417.  The  "Land  and  Shoreline 
Management  Plan"  and  the 
"Management  Plan  for  Least  Terns  and 
Piping  Plovers  Nesting  on  the  Shore  of 
Lake  McConaughy"  were  developed  in 
coordination  and  in  agreement  with  the 
Service  and  the  Nebraska  Game  and 
Parks  Commission.  Both  plans  are  being 
implemented  on  an  interim  basis  while 
awaiting  FERC  approval.  We  believe 
that  implementation  of  these 
conservation  management  plans  is 
consistent  with  piping  plover  recovery. 
Therefore  this  area  is  not  in  need  of 
special  management  and  does  not  meet 
the  definition  of  critical  habitat.  If 
conservation  management  plans  are  in 
place  and  meet  the  following  three 
criteria,  then  we  may  exclude  these 
areas  from  (Iritical  habitat.  These 
conservation  plans  must — (1)  provide  a 
benefit  to  the  species;  (2)  include 
implementation  assurances;  and  (3) 
include  features,  such  as  an  adaptive 
management  plan,  that  will  assiu-e 
effectiveness.  Therefore,  despite  the 
presence  of  nesting  piping  plovers  at 
this  site,  it  is  eligible  for  exclusion  from 
critical  habitat  on  the  basis  of  having 
conservation  management  plans  that 
specifically  address  the  conservation 
and  recovery  of  the  piping  plover. 
However,  if  FERC  should  ultimately 
decide  not  to  approve  either  or  both  of 
the  aforementioned  plans  as  currently 
drafted,  we  will  need  to  reconsider 
whether  the  site  should  be  excluded 
from  the  final  rule  for  critical  habitat 
designation. 


Colorado  and  Kansas  Nesting  Sites — 
Nesting  areas  on  the  Kansas  River  in 
Kansas  were  considered  for  possible 
inclusion  as  critical  habitat  but  were  not 
included  because  at  the  present  time 
these  sites  are  not  considered  essential 
and,  therefore,  do  not  meet  the 
requirements  of  critical  habitat.  The 
Kansas  River  nesting  occurred  for  the 
first  time  in  1996  and  is  suspected  to 
have  occurred  because  of  habitat  created 
by  historical  flood  events  (1993  and 
1995).  We  believe  that  a  return  to  more 
normal  flows  will  eliminate  nesting 
habitat  on  this  river.  In  4  years  of 
documented  nesting  on  the  Kansas 
River  there  was  one  pair  of  plovers  the 
first  year  and  never  more  than  foiu- 
pairs.  Additionally,  productivity  has 
been  very  limited.  However,  the  U.S. 
Army  Corps  of  Engineers  (Corps)  and 
the  Service  will  be  monitoring  the 
Kansas  River  for  piping  plovers  diuing 
the  nesting  season  (Service  2000a).  If 
nesting  birds  persist  on  the  Kansas 
River,  then  we  may  reevaluate  this 
river's  contribution  to  conservation  and 
recovery  of  the  northern  Great  Plains 
breeding  population  of  piping  plovers 
and  the  need  to  designate  critical  habitat 
in  the  future. 

Six  different  reservoirs  (Neenoshe, 
Neegrande,  Neeskah,  John  Martin, 
Adobe  Creek,  and  Verhoeff)  in  Bent, 
Otero,  and  Kiowa  Counties,  Colorado, 
have  been  monitored  for  10  years  (1990- 
2000)  and  have  not  been  able  to  sustain 
a  stable  population.  There  was  a  high  of 
nine  pairs  in  1994  and  1995  and  only 
four  pairs  in  2000.  Predation  and  water 
level  fluctuations  appear  to  be  limiting 
factors  affecting  reproductive  success. 
The  Colorado  Division  of  Wildlife  is 
likely  to  continue  monitoring  the 
nesting  plovers  on  the  reservoir  sites.  In 
addition,  the  Colorado  Department  of 
Natural  Resources  approved  a  recovery 
plan  fof  both  the  piping  plover  and 
interior  least  tern  in  1994.  Therefore,  we 
are  not  proposing  to  include  these  areas 
in  the  critical  habitat  designation 
because  at  the  present  time  we  do  not 
consider  them  to  be  essential  and, 
therefore,  do  not  meet  the  requirements 
of  critical  habitat. 

To  identify  and  map  areas  essential  to 
the  conservation  of  the  species,  we  used 
the  characteristics  of  essential  habitat 
described  above,  data  on  known  piping 
plover  locations,  and  criteria  in  the 
recovery  plans  for  reclassification  of  the 
specie;..  We  then  evaluated  areas  based 
on  survey  and  research  data  and  the 
primary  constituent  elements,  including 
hydrology,  influences  of  ecological 
processes,  and  topographic  features. 

To  map  areas  of  critical  habitat,  we 
used  the  Service's  National  Wedand 
Inventory  (NWI)  digitized  data  and  U.S. 


Geological  Siuvey  public  land  surveys 
to  develop  regional  CIS  coverages; 
Environmental  Systems  Research 
Institute  wetland  data  (where  NWI  data 
was  unavailable);  1984  digital  ortho 
quarter  quads  for  all  Nebraska  River 
reaches,  and  Statewide  and  county 
maps  for  Nebraska;  Central  Public 
Power  and  Irrigation  District  Species 
Protection  Zone  maps  of  Lake 
McConaughy;  and  data  from  known 
piping  plover  breeding  locations.  We 
also  solicited  information  from 
knowledgeable  biologists  and  reviewed 
the  available  information  pertaining  to 
habitat  requirements  of  the  species. 

We  could  not  depend  solely  on 
federally  owned  lands  from  critical 
habitat  designation  as  these  lands  are 
limited  in  geographic  location,  size,  and 
habitat  quality  within  the  current  range 
of  the  northern  Great  Plains  breeding 
population  of  the  piping  plover.  In 
addition  to  the  federally  owned  lands, 
we  are  proposing  critical  habitat  on  non- 
Federal  public  lands  and  privately 
owned  lands,  including  land  owned  by 
the  States  of  Minnesota,  Montana, 
Nebraska,  North  Dakota,  and  South 
Dakota. 

We  also  are  including  a  portion  of  the 
Assiniboine  and  Sioux  of  Fort  Peck 
Tribe's  Reservation  because  it  contains 
areas  of  habitat  within  the  Missouri 
River  that  are  essential  to  the  recovery 
of  the  piping  plover.  We  also 
coordinated  with  11  other  Tribes  with 
lands  adjacent  to  the  proposed  critical 
habitat.  We  initiated  coordination  with 
these  Tribes  on  this  designation  under 
the  guidance  of  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  which 
requires  us  to  coordinate  with  federally 
recognized  Tribes  on  a  Govemment-to- 
Govemment  basis.  However,  due  to  the 
short  amount  of  time  allowed  under  the 
court  order  for  preparation  of  this 
proposed  rule,  our  contact  with  the 
Tribes  has  been  limited  to  a  meeting 
with  the  Tribal  Chair  from  the 
Assiniboine  and  Sioux  Tribes  of  Fort 
Peck,  through  written  correspondence 
which  resulted  in  no  comments  and 
informational  presentations  before  the 
Great  Plains  Inter-Tribal  Fish  and 
Wildlife  Commission.  We  plan 
continued  consultation  with  the  affected 
Tribes,  before  making  a  final  critical 
habitat  decision. 

Section  4(b)(2)  of  the  Act  requires  us 
to  consider  the  economic  and  other 
relevant  impacts  of  designating  areas  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
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exclusions  outweigh  the  benefits  of 
designating  these  areas  as  critical 
habitat.  We  cannot  exclude  areas  from 
critical  habitat  when  the  exclusion  will 
result  in  the  extinction  of  the  species. 
We  will  make  available  for  public 
review  an  economic  analysis  of  this 
proposal;  this  economic  analysis  will 
serve  as  the  basis  of  our  4(b)(2)  analysis 
and  any  exclusions.  However,  this 
economic  analysis  is  not  yet  completed; 
as  a  result,  we  are  not  able  to  identify 
proposed  exclusions  under  section 
4(b)(2)  in  this  proposedjule.  We  will 
complete  our  economic  analysis  and 
review  public  comments  before  making 
a  final  determination  of  critical  habitat. 
This  review,  combined  with  our 
assessment  of  the  benefits  of  designating 
areas  as  critical  habitat,  may  identify 
certain  proposed  areas  should  be 
excluded  from  the  final  critical  habitat 
designation,  provided  these  exclusions 
will  not  result  in  the  extinction  of  the 
species.  As  a  result,  the  final  critical 
habitat  determination  may  differ  from 
this  proposal. 

All  non-Federal  lands  designated  as 
critical  habitat  meet  the  definition  of 
critical  habitat  under  section  3  of  the 
Act  in  that  they  are  within  the 
geographical  area  occupied  by  the 
species,  are  essential  to  the  conservation 
of  the  species,  and  may  require  special 
management  considerations  or 
protection. 

We  described  critical  habitat  as 
Township,  Range,  and  Sections  (TRS) 
for  the  legal  descriptions  because  these 
are  used  and  recognized  locally.  The 
maps  depict  the  alkali  lakes  and 
wetlands  and  associated  uplands,  but 
they  do  not  show  the  TRS  boundaries. 
Due  to  time  constraints  and  the  use  of 
TRS  as  our  miniminn  mapping  unit,  in 
defining  critical  habitat  boxmdaries,  we 
were  unable  to  exclude  developed  areas 
such  as  mainstem  dam  structures, 
buildings,  marinas,  boat  ramps,  bank 
stabilization  and  breakwater  structures, 
row  cropped  or  plowed  agricultural 
areas,  mines,  roads  and  other  lands  (e.g., 
high  bank  bluffs  along  Missouri  River 
reservoirs)  unlikely  to  contain  primary 
constituent  elements  essential  for 
northern  Great  Plains  piping  plover 
conservation.  In  addition  we  included 
the  entire  length  of  mainstem  reservoirs 
even  though  small  areas  of  reservoirs 
may  never  contain  the  primary 
constituent  elements  due  to  high  banks 
and  steep  slopes.  We  did  not  exclude 
these  areas  because  it  would  require  a 
minimum  of  2  years  to  collect  data 
necessary  to  map  at  that  detail.  These 
featxires  will  not  themselves  contain  one 
or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  featiu«s,  therefore,  would  not 


trigger  a  section  7  consultation,  unless 
they  affect  species  and/or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

Proposed  Critical  Habitat  Designation 

The  proposed  critical  habitat 
contained  within  units  discussed  below 
constitutes  our  best  evaluation  of  areas 
needed  to  conserve  the  northern  Great 
Plains  population  of  piping  plovers. 
Proposed  critical  habitat  may  be  revised 
should  new  information  become 
available  prior  to  the  final  rule,  or  may 
be  revised  through  rule-making  if  new 
information  becomes  available  after  the 
final  rule. 

Table  1  provides  a  summary  of  land 
ownership  and  approximate  acreage  or 
river  miles  of  proposed  critical  habitat 
for  each  State.  Critical  habitat  for  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover  includes 
approximately  196,476.5  acres  (79,553.1 
hectares)  of  habitat  in  Minnesota, 
Montana,  and  North  Dakota,  and 
approximately  1,338  miles  (2,152.9 
kilometers)  of  river  in  Montana,  North 
Dakota,  South  Dakota,  and  Nebraska. 
Table  2  provides  land  ownership  and 
approximate  acreage  or  river  miles  of 
proposed  critical  habitat  for  each  critical 
habitat  unit.  Lands  proposed  as  critical 
habitat  are  under  private,  Federal, 
Tribal,  and  State  ownership.  Estimates 
reflect  the  total  area  or  river  miles 
within  critical  habitat  unit  boimdaries, 
without  regard  to  the  presence  of 
primary  constituent  elements. 
Therefore,  the  area  proposed  for 
designation  is  less  than  indicated  in 
Tables  1  and  2. 

Lands  proposed  as  critical  habitat  are 
divided  into  16  critical  habitat  units 
containing  one  or  more  of  the  primary 
constituent  elements  for  the  northern 
Great  Plains  population  of  piping 
plovers.  A  brief  description  of  eabh 
piping  plover  critical  habitat  unit  is 
provided  below  and  in  Table  2. 

Minnesota 

Unit  MN-1 ,  Rocky  Point,  Pine  and 
Curry  Island,  and  Morris  Point — This 
unit  includes  approximately  235.2  acres 
(95.1  hectares)  of  unique  habitat, 
including  sparsely  vegetated  wind- 
swept islands,  peninsulas,  and  sandy 
points  or  spits  that  interface  with  Lake 
of  the  Woods  in  Lake  of  the  Woods 
County.  Although  this  imit  is  small  in 
size,  there  have  been  up  to  50  plovers 
found  during  the  breeding  season. 
Numbers  have  declined  since  the  mid- 
1980s  and  there  is  a  continued  need  for 
habitat  and  predator  management.  This 
unit  represents  the  most  eastern  portion 
of  the  northern  Great  Plains  population 
of  breeding  piping  plovers  and  may  be 


an  important  link  between  the  Great 
Lakes  and  northern  Great  Plains 
breeding  populations.  It  is  the  only 
remaining  breeding  site  for  piping 
plovers  in  Minnesota.  Approximately 
100.4  acres  (40.6  hectares)  are 
designated  within  the  697-acre  (282.3- 
hectare)  Rocky  Point  Wildlife 
Management  Area,  which  is  in  public 
ownership,  managed  by  the  Mirmesota 
Department  of  Natiu^l  Resources.  Rocky 
Point  is  located  just  east  of  Ameson  on 
Lake  of  the  Woods.  Unit  1  also  includes 
approximately  134.8  acres  (54.5 
hectares)  within  the  Pine  and  Curry 
Island  Scientific  and  Natiiral  Area 
which  is  in  public  ownership,  managed 
by  the  Minnesota  Department  of  Natxiral 
Resources.  Pine  and  Ciury  Island 
Scientific  and  Natural  Area  includes 
approximately  112.6  acres  (45.6 
hectares)  of  a  sandy  barrier  island  (Pine 
and  Curry  Island)  and  22.2  acres  (8.9 
hectares)  of  an  adjacent  peninsula 
(Morris  Point)  located  at  the  mouth  of 
the  Rainy  River  on  Lake  of  the  Woods. 

Montana 

UnitMT-l,  Sheridan  County— This 
unit  includes  approximately  19,445.7 
acres  (7,869.5  hectares)  of  21  alkali  lakes 
and  wetlands  in  Sheridan  County, 
located  in  the  extreme  northeast  comer 
of  Montana.  These  alkali  lakes  and 
wetlands  are  characterized  as  follows: 
shallow,  seasonally  to  permanently 
flooded;  mixosaline  to  hypersaline 
chemistry;  sandy  to  gravelly,  sparsely 
vegetated  beaches,  salt-encrusted  mud 
flats,  and/or  gravelly  salt  flats;  200  feet 
(61  meters)  of  uplands  above  the 
wetiands'  high  water  mark  including 
springs  and  fens,  which  provide 
foraging  and  protective  habitat  for 
piping  plovers.  Sites  included  in  this 
unit  are  occupied  by  piping  plovers. 
This  unit  requires  special  management 
including  increasing  reproductive 
success  through  predator  exclusion 
devices,  such  as  nest  cages  and  electric 
fences,  and  reducing  vegetation 
encroachment  on  nesting  beaches 
through  prescribed  burning  or  grazing. 
Essential  breeding  habitat  is  dispersed 
throughout  this  unit  which  represents 
the  largest  portion  (approximately  66 
percent)  of  the  plovers  surveyed  in 
Montana.  This  unit  also  links  similar 
habitat  in  Canada  and  North  Dakota. 
Approximately  5,793.7  acres  (2,344.7 
hectares)  are  in  private  ownership  and 
13,651.9  acres  (5,524.8  hectares)  are  in 
public  ownership.  Of  the  lands  in 
public  ownership,  13,356.8  acres 
(5,405.4  hectares)  are  in  Federal 
ownership  and  295.1  acres  (119.4 
hectares)  are  in  State  ownership. 
Federal  lands  designated  include  piping 
plover  populations  on  Medicine  Lake 
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National  Wildlife  Refuge  and  several 
Waterfowl  Production  Areas,  both 
owned  and  managed  by  the  Service. 
State  lands  designated  include  land 
owned  and  managed  by  the  Montana 
Department  of  Natural  Resources  and 
Conservation. 

Unit  MT-4,  Nelson  Reservoir  and 
Bowdoin  National  Wildlife  Refuge — 
This  unit  encompasses  approximately 
3,341.7  acres  (1,352.4  hectares)  on 
Nelson  Reservoir  and  3,294.5  acres 
(1,333.3  hectares)  on  Bowdoin  National 
Wildlife  Refuge  with  sparsely  vegetated 
shoreline  beaches,  peninsulas,  and 
islands  composed  of  sand  gravel,  or 
shale  that  interface  with  these  water 
bodies.  Both  sites  are  located  in  east- 
central  Phillips  County,  approximately 
170.8  miles  (275  kilometers)  west  of  the 
North  Dakota  border  and  37.3  miles  (60 
kilometers)  south  of  Canada.  This  unit 
represents  the  western  edge  of  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover  and 
requires  special  management  including 
water  level  and  predator  management. 
Bowdoin  National  Wildlife  Refuge  is  in 
public  ownership  (Federal)  and 
managed  by  the  Service.  Nelson 
Reservoir,  a  Bureau  of  Reclamation 
project,  is  an  4,559-acre  (1,845-hectare) 
irrigation  reservoir  approximately  2.5 
miles  (4  kilometers)  northeast  of 
Bowdoin  National  Wildlife  Refuge.  Lake 
Bowdoin  and  Nelson  Reservoir  are  off 
stream  facilities  receiving  water  from 
the  Milk  River. 

Nebraska 

Unit  NE-1 ,  Platte,  Loup,  and  Niobrara 
Rivers — This  unit  encompasses 
approximately  463  miles  (745 
kilometers)  of  river.  The  river  habitat 
includes  sparsely  vegetated  channel 
sandbars,  sand  and  gravel  beaches  on 
islands  for  nesting,  temporary  pools  on 
sandbars  and  islands,  and  the  interface 
of  sand  and  river  where  plovers  forage. 
All  three  of  these  rivers  are  occupied  by 
and  provide  essential  habitat  for  the 
piping  plover. 

Niobrara  River — ^The  Niobrara  River  is 
a  tributary  of  the  Missouri  River, 
originating  in  Wyoming  and  flowing 
through  the  northern  part  of  the 
Nebraska  Sandhills  region.  The  portion 
of  the  Niobrara  included  in  the 
proposed  Critical  Habitat  starts  a  short 
distance  east  of  the  Cherry-Brown 
County  line,  and  extends  downstream 
approximately  129  miles  (207.6 
kilometers)  to  its  confluence  with  the 
Missouri  River.  The  Niobrara  River  is 
one  of  the  most  undeveloped  rivers  in 
the  northern  Great  Plains  and  represents 
one  of  the  last  rivers  with  largely 
untouched  piping  plover  habitat.  The 
source  of  water  for  this  river  is  largely 


groundwater  discharge  which  helps  to 
provide  a  year-round  base  flow  with  few 
flood  events  which  is  essential  to 
successful  plover  nesting.  Essential 
nesting  habitat  is  dispersed  throughout 
this  unit  and  this  unit  represents  about 
36  percent  of  Nebraska's  plover  _ 

population.  ~ 

m  1991,  the  National  Park  Service 
designated  76  miles  (122.3  kilometers) 
of  the  Niobrara  River  as  a  "National 
Scenic  River,"  50  miles  (80.5 
kilometers)  of  which  are  included  in  the 
proposed  Critical  Habitat  designation. 
The  National  Scenic  River  reach  ends 
where  Highway  137  crosses  the  river. 
The  Nature  Conservancy  owns  and 
manages  9.5  miles  (15.3  kilometers) 
along  the  Niobrara  River  which  falls 
within  both  the  National  Scenic  River 
reach  and  the  proposed  piping  plover 
Critical  Habitat.  Other  ownership  and 
interests  are  principally  private.  The 
primary  land  use  along  the  Niobrara 
River  is  farming  (east  along  the  river) 
and  ranching  (west  along  the  river). 

Loup  River— The  Loup  River  flows  68 
miles  (109.4  kilometers)  to  its 
confluence  with  the  Platte  River  near 
Columbus.  Ownership  interests  within 
this  reach  of  proposed  Critical  Habitat 
are  primarily  private.  Habitat  on  the 
Loup  River  proposed  designation  is  part 
of  the  larger  Platte  River  watershed  and 
provides  productive  habitat  for  piping 
plovers.  The  Loup  River  is  one  of  the 
Platte  River's  principal  tributaries. 

Platte  fliver— The  North  and  South 
Platte  Rivers  each  originate  in  the  Rocky 
Moimtains  of  Colorado  with  snow  melt, 
and  flow  east  into  Nebraska  where  they 
join  forming  the  Platte  River  near  the 
town  of  North  Platte.  The  reach 
included  in  the  proposed  piping  plover 
Critical  Habitat  begins  near  the  town  of 
Cozad  and  extends  to  the  Platte's 
confluence  with  the  Missouri  River  266 
miles  (428  kilometers)  downstream. 
About  one-fourth  of  this  part  of  the 
Platte  is  already  designated  as  critical 
habitat  for  the  whooping  crane  (Grus 
americana),  including  a  3 -mile  wide 
(4.8-kilometer)  north-south  buffer 
starting  at  a  western  boundary  south  of 
Lexington  east  to  south  of  Shelton. 
Ownership  is  primarily  private, 
including  28.5  miles  (45.9  kilometers) 
which  is  managed  as  conservation  land 
by  The  Nature  Conservancy.  Platte  River 
Whooping  Crane  Habitat  Maintenance 
Trust,  Central  Nebraska  Public  Power 
and  Irrigation  District,  Nebraska  Public 
Power  District,  and  the  National 
Audubon  Society's  Lillian  Annette 
Rowe  Sanctuary.  The  State  of  Nebraska 
ovras  8  miles  (12.9  kilometers)  along  the 
Platte  River,  which  is  primarily  under 
the  jurisdiction  of  the  Nebraska  Game 
and  Parks  Commission.  Essential 


nesting  habitat  is  dispersed  throughout 
this  unit. 

North  DakoU 

Units  1-7  in  North  Dakota  (described 
below)  include  prairie  alkali  lakes  and 
wetlands.  These  alkali  lakes  and 
wetlands  are  characterized  as  follows — 
shallow;  seasonally  to  permanently 
flooded;  mixosaline  to  hypersaline 
chemistry;  sandy  to  gravelly,  sparsely 
vegetated  beaches,  salt-encrusted 
mudflats,  and/or  gravelly  salt  flats;  200 
feet  (61  meters)  of  uplands  above  the 
wetlands'  high  water  mark,  including 
springs  and  fens  which  provide  foraging 
and  protective  habitat  for  piping 
plovers.  Sites  included  in  this  unit  are 
occupied  (determined  to  have  nesting 
piping  plovers  2  out  of  10  years)  by 
piping  plovers.  This  unit  requires 
special  management  including 
increasing  reproductive  success  through 
predator  exclusion  devices,  such  as  nest 
cages  and  electric  fences,  and  reducing 
vegetation  encroachment  on  nesting 
beaches  through  prescribed  burning  or 
grazing. 

These  essential  breeding  habitats  in 
North  Dakota  can  support  more  than  50 
percent  of  the  current  known 
population  of  the  northern  Great  Plains 
Piping  Plover.  The  proximity  of  Units 
1-7  to  the  Missouri  River  provides  an 
important  ecological  link  that  may  allow 
birds  extra  protection  from  a  severe 
drought  that  results  in  dry  wetlands 
basins.  As  birds  experience  drought  in 
these  units  biologists  believe  birds  move 
to  the  river.  Conversely,  birds  may  move 
to  these  units  when  Missouri  River 
flows  are  high. 

Unit  ND-1 — This  unit  encompasses 
approximately  7,480.3  acres  (3,027.2 
hectares)  of  13  alkali  lakes  and  wetlands 
in  Divide  and  Williams  Counties, 
located  in  the  extreme  northwestern 
comer  of  North  Dakota.  Approximately 
1,765.4  acres  (714.4  hectares)  are  in 
public  ownership  and  5,715  acres 
(2,312.8  hectares)  are  in  private 
ownership.  Of  the  lands  in  public 
ownership  1,338  acres  (541.5  hectares) 
are  in  Federal  ownership  (Waterfowl 
Production  Areas  managed  by  the 
Service)  and  427.3  acres  (172.9  hectares) 
are  in  State  ownership.  State  lands 
designated  include  3.1  acres  (1.3 
hectares)  of  Wildlife  Management  Areas 
owned  and  managed  by  the  North 
Dakota  Game  and  Fish  Department  and 
424.2  acres  (171.7  hectares)  of  school 
lands  owned  and  managed  by  the  North 
Dakota  Land  Department. 

Unit  ND-2 — TTiis  unit  encompasses 
approximately  23,147.1  acres  (9,367.5 
hectares)  of  24  alkali  lakes  and  weUands 
in  Burke,  Renville,  Mountrail,  and  Ward 
Counties,  located  in  northwestern  North 
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Dakota.  Approximately  14,541.2  acres 
(5,884.7  hectares)  are  in  public 
ownership  and  8,605.9  acres  (3,482.8 
hectares)  are  in  private  ownership.  Of 
the  lands  in  public  ownership,  13,806.3 
acres  (5,587.3  hectares)  are  in  Federal 
ownership  and  734.9  acres  (297.4 
hectares)  are  in  State  ownership. 
Federal  lands  designated  include 
Lostwood  and  Upper  Souris  National 
Wildlife  Refuges  and  Waterfowl 
Productions  Areas,  both  owned  and 
managed  by  the  Service.  State  lands 
designated  include  320.4  acres  (129.7 
hectares)  of  Wildlife  Management  Areas 
owned  and  managed  by  the  North 
Dakota  Game  and  Fish  Department  and 
414.5  acres  (167.7  hectares)  of  school 
lands  owned  and  managed  by  the  North 
Dakota  Land  Department. 

Unit  ND-3 — This  unit  encompasses 
approximately  5,519.6  acres  (2,233.8 
hectares)  of  nine  alkali  lakes  and 
wetlands  in  McLean  County  located  in 
north-central  North  Dakota. 
Approximately  1.339.3  acres  (542.1 
hectares)  are  in  public  ownership  and 
4,180.3  acres  (1,691.7  hectares)  are  in 
private  ovtmership.  Of  the  lands  in 
public  ownership,  798.8  acres  (323.3 
hectares)  are  in  Federal  ownership 
(Waterfowl  Production  Areas  managed 
by  the  Service)  and  540.5  acres  (218.8 
hectares)  are  in  State  ownership.  State 
lands  designated  include  435.6  acres 
(176.3  hectares)  of  Wildlife  Management 
Areas  owned  and  managed  by  the  North 
Dakota  Game  and  Fish  Department  and 
105  acres  (42.5  hectares)  of  school  lands 
owned  and  managed  by  the  North 
Dakota  Land  Department.  The  John  E. 
Williams  Preserve,  owned  and  managed 
by  The  Nattire  Conservancy  (private), 
also  is  included  in  this  unit. 

Unit  ND-4 — This  unit  encompasses 
approximately  12,084.4  acres  (4,890.4 
hectares)  of  24  alkali  lakes  and  wetlands 
in  McHenry,  Pierce,  Benson,  and 
Sheridan  Counties,  located  in  north- 
central  North  Dakota.  Approximately 
1.563.1  acres  (632.6  hectares)  are  in 
public  ownership  and  10,521.3  acres 
(4,257.8  hectares)  are  in  private 
ovraership.  Of  the  lands  in  public 
ownership,  1,098.6  acres  (444.6 
hectares)  are  in  Federal  ownership 
(Waterfowl  Production  Areas  managed 
by  the  Service)  and  464.5  acres  (188 
hectares)  are  in  State  ownership.  State 
lands  designated  include  370.4  acres 
(149.9  hectares)  of  Wildlife  Management 
Area  owned  and  managed  by  the  North 
Dakota  Game  and  Fish  Department  and 
94.1  acres  (38.1  hectares)  of  school 
lands  owned  and  managed  by  the  North 
Dakota  Land  Department. 

Unit  ND-5 — ^This  unit  encompasses 
approximately  1,351.4  acres  (546.9 
hectares)  of  one  alkali  lake  in  Eddy 


Coimty,  located  in  northeastern  North 
Dakota.  Approximately  202.8  acres  (85.1 
hectares)  are  in  public  ownership  and 
1,148.6  acres  (461.8  hectares)  are  in 
private  ownership.  Of  the  lands  in 
public  ownership,  196.3  acres  (82.5 
hectares)  are  in  Federal  ownership. 
Camp  Grafton,  a  North  Dakota  National 
Guard  training  facility,  comprises  189.4 
acres  (79.7  hectares)  of  the  habitat  in 
Federal  ownership  and  6.9  acres  (2.8- 
hectares)  are  Waterfowl  Production 
Areas  managed  by  the  Service.  The 
remaining  6.5  acres  (2.6  hectares)  of 
Public  lands  are  in  State  ownership 
(Wildlife  Management  Area  owned  and 
managed  by  the  North  Dakota  Game  and 
Fish  Department). 

Unit  ND-6 — This  unit  encompasses 
approximately  40,221.1  acres  (16,277.2 
hectares)  of  24  alkali  lakes  and  wetlands 
in  Sheridan,  Burleigh,  Kidder,  and 
Stutsman  Counties,  located  in  south- 
central  North  Dakota.  Approximately 
24,231.4  acres  (9,806.3  hectares)  are  in 
public  ownership  and  15,989.7  acres 
(6,470.9  hectares)  are  in  private 
ownership.  Of  the  lands  in  public 
ownership,  22,269.2  acres  (9,012.2 
hectares)  are  in  Federal  ownership  and 
1.962.2  acres  (794.1  hectares)  are  in 
State  ownership.  Federal  lands 
designated  include  Long  Lake,  Chase 
Lake,  and  Arrowwood  National  Wildlife 
Refuges  and  Waterfowl  Production 
Areas,  all  owned  and  managed  by  the 
Service.  State  lands  designated  include 
1,297.8  acres  (525.2  hectares)  of  Wildlife 
Management  Areas  owned  and  managed 
by  the  North  Dakota  Game  and  Fish 
Department  and  664.4  acres  (268.9 
hectares)  of  school  lands  owned  and 
managed  by  the  North  Dakota  Land 
Department. 

Unit  ND-7 — This  unit  encompasses 
approximately  3,085.5  acres  (1,248.7 
hectares)  of  nine  alkali  lakes  and 
wetlands  in  Emmons,  Logan,  and 
Mcintosh  Coimties,  located  in  south- 
central  North  Dakota.  Approximately 
786.5  acres  (318.3  hectares)  are  in 
public  ownership  and  2,299  acres  (930.4 
hectares)  are  in  private  ownership.  Of 
the  lands  in  public  ownership,  536.6 
acres  t217.2  hectares)  are  in  Federal 
ownership  (Waterfowl  Production  Areas 
managed  by  the  Service)  and  249.9  acres 
(101.1  hectares)  are  in  State  ownership. 
State  lands  designated  include  234.8 
acres  (95  hectares)  of  Wildlife 
Management  Areas  owned  and  managed 
by  the  North  Dakota  Game  and  Fish 
Department  and  15.2  acres  (6.1  hectares) 
of  school  lands  owned  and  managed  by 
the  North  Dakota  Land  Department. 

Missouri  River  Units — Missouri  River 
units  consist  of  riverine  and  reservoir 
(Fort  Peck  Lake,  Lake  Sakakawea  and 
Lake  Audubon,  Lake  Oahe,  Lake  Francis 


Case,  and  Lewis  and  Clark  Lake) 
reaches.  All  reservoirs  except  Lake 
Audubon  are  mainstem  impoundments, 
constructed  by  dams,  and  regulated  by 
the  Corps.  Lake  Audubon  is  a  sub- 
impoundment  of  Lake  Sakakawea  and  is 
regulated  by  the  Bureau  of  Reclamation 
through  operation  of  the  Snake  Creek 
Piimping  Plant.  Overall  the  Missouri 
River  has  accounted  for  up  to  31  percent 
of  the  northern  Great  Plains  population 
of  piping  plovers.  All  of  the  units  are 
occupied  except  Lake  Francis  Case. 
However,  Lake  Francis  Case  does 
contain  the  primary  constituent 
elements. 

Piping  plover  habitat  within  reservoir 
reaches  is  composed  of  shorelines, 
peninsulas,  and  islands,  below  the  top 
of  the  maximum  operating  pool  and  is 
owned  by  the  Federal  government. 
These  reservoir  habitats  include 
sparsely  vegetated  shoreline  beaches, 
peninsulas,  islands  composed  of  sand, 
grave,  or  shale,  and  their  interface  with 
the  water.  These  reservoir  reaches 
provide  habitat  for  about  42  percent  of 
the  piping  plovers  on  the  Missouri 
River. 

Piping  plover  habitat  within  riverine 
reaches  consists  of  inter-channel  islands 
and  sandbars  including  their  temporary 
pools  and  interface  with  the  river.  These 
habitats  are  sparsely  vegetated  and 
consist  of  sand  and  gravel  substrates. 
Riverine  reaches  provide  habitat  for 
about  58  percent  of  the  piping  plovers 
on  the  Missouri  River.  Ownership  of 
these  sites  varies  by  State.  In  Montana, 
islands  and  sandbars  are  recognized  as 
owned  by  the  State  except  along  the 
reservation  boundaries  of  the 
Assiniboine  and  Sioux  Tribes  of  Fort 
Peck.  The  Assiniboine  and  Sioux  Tribes 
of  Fort  Peck  own  land  to  the  mid- 
channel  of  the  Missouri  River  adjacent 
to  the  Reservation  boundary. 

In  North  Dakota  and  South  Dakota, 
islands  and  sandbars  are  recognized  as 
owned  by  the  State.  However,  the  Fort 
Laramie  Treaty  of  1868  recognizes  the 
Missouri  River's  east  bank  as  the 
boundary  of  the  Great  Sioux 
Reservation.  The  issues  regarding 
treaties  and  litigation  of  property  rights 
are  beyond  the  scope  of  critical  habitat 
designation  but  we  recognize  as  their 
special  importance  to  American  Indian 
populations  in  the  northern  Great 
Plains. 

In  Nebraska,  islands  and  sandbars  are 
owned  by  the  adjacent  landowner.  Fort 
Laramie  Treaty  issues  also  apply  to 
tribes  in  Nebraska  that  were  a  part  of  the 
Great  Sioux  Nation. 

Montana 

Unit  MT-2,  Fort  Peck  Reservoir— This 
imit  encompasses  approximately  77.370 


Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Proposed  Rules 


31771 


acres  (31,311  hectares)  of  Fort  Peck 
Reservoir,  located  entirely  within  the 
Charles  M.  Russell  National  Wildlife 
Refuge  which  is  in  Federal  ownership, 
managed  by  the  Service.    . 

Unit  MT-3 — This  unit  encompasses 
approximately  125.4  miles  (201.8 
kilometers)  of  the  Missouri  River  from 
just  west  of  Wolf  Point  to  the  Montana/ 
North  Dakota  border.  The  Missoiui 
River  in  this  unit  flows  through 
reservation  lands  of  the  Assiniboine  and 
Sioux  Tribes  of  Fort  Peck  (81.7  miles 
(131.5  kilometers)),  State,  and  privately 
owned  land. 

North  Dakota 

Unit  ND-8 — This  unit  encompasses 
approximately  354.6  miles  (570.6 
kilometers)  firom  the  Montana/North 
Dakota  border  to  the  North  Dakota/ 
South  Dakota  border.  Lake  Sakakawea, 
Lake  Audubon,  and  Lake  Oahe  are 
included  in  this  unit,  along  with  a  free- 


flowing  stretch  of  the  Missouri  River 
firom  RM  1389  to  1302  (Garrison  Reach). 
The  North  Dakota  Game  and  Fish 
Department  manages  the  north  half  of 
Audubon  Reservoir  and  the  Service 
manages  the  south  half  of  Audubon 
Reservoir.  The  Missouri  River  and 
associated  reservoirs  in  this  unit  are 
adjacent  to  reservation  lands  of  the 
Three  Affiliated  Tribes  of  Fort  Berthold 
and  Standing  Rock  Sioux  Tribe.  State, 
and  privately  owned  land. 

South  DakoU 

Unit  SD-1 — This  unit  encompasses 
approximately  159.7  miles  (257 
kilometers)  from  the  North  Dakota/ 
South  Dakota  border  to  RM  1072.3.  just 
north  of  Oahe  Dam  (Oahe  Reservoir). 
The  Missouri  River  and  associated 
reservoirs  in  this  unit  are  adjacent  to 
reservation  lands  of  the  Standing  Rock 
Sioux  and  Cheyeime  River  Sioux  Tribes. 
State,  and  privately  owned  land. 


Unit  SD-2 — This  unit  encompasses 
approximately  235,3  miles  (378.5 
kilometers)  from  RM  987.5,  just  south  of 
Big  Bend  Dam  to  RM  752.2  near  Ponca, 
Nebraska.  Two  mainstem  Missouri  River 
reservoirs.  Lake  Francis  Case  and  Lewis 
and  Clark  Lake,  and  two  riverine 
reaches  (Fort  Randall  and  Gavins  Point) 
are  included  in  this  unit.  Approximately 
120  miles  (193.1  Idlometers)  of  river 
border  Nebraska;  of  that  approximately 
87  miles  (140  kilometers)  have  shared 
ownership  of  sandbars  and  islands  with 
adjacent  private  landowners  in 
Nebraska  (the  other  33  miles  (53.1 
kilometers)  are  Lewis  and  Clark  Lake). 
The  Missouri  River  and  associated 
reservoirs  in  this  imit  are  adjacent  to 
reservation  lands  of  Lower  Brule  Sioux 
Tribe.  Rosebud  Sioux  Tribe.  Oglala 
Sioux  Tribe.  Santee  Sioux  Tribe,  Crow 
Creek  Sioux  Tribe,  and  Yankton  Sioux 
Tribe  and  privately  owned  land. 


Table  1  .—Proposed  Critical  Habitat  Units  for  the  Piping  Plover  in  United  States  Great  Plains  States 
Summarized  by  Federal,  State,  County,  Private,  and  Other  Ownership 


Ownership— linear  river  mMes  and  acres  (percentage  within  each  State) 


State 


Tribal 


Private 


Total 


Minnesota 


Montana 


—Ft  Peck  Res- 
ervoir (Missouri 
River). 

—All  other  hat>itat 


North  Dakota 
Missouri^  


97.363.1  ac  

(39.402  ha)  (94.1%) 

77.370  ac  

(31.311  ha). 


235.2  

(95.2  ha)  (100%)  ac 

295.1  ac 

(119.4  ha)  (0.3%)  .... 


5793.7  ac  

(2.344.7  ha)  (5.6%) 


235.2  ac 

(95.2  ha) 
(95.2  ha) 
103.451 .9  ac 
(41.866.1  ha) 


Nebraska 


19,993.1  ac 

(8,091  ha). 

40,043.8  ac 

(16.206.5  ha)  (43.1%) 

567.7  

(913.4  km)  (64.9%) 

mi. 
0 


4.385.8  ac 

(1,774.9  ha)  (4.7%) 

307.3  mi 

(494.5  km)  (35.1%) 


81.7  mi 

131.5  km)  (0.09%)  2 


48,459.8  ac  _. 

(19,606.4  ha)  (52.2%) 
0 


13  mi  

(20.9  km)  (2.8%) 


450  mi  

(724.1  km)  (97.2%) 


92,889.4  ac 
(37.591.8  ha) 
875  mi 
(1407.9  km) 

463  mi 
(745  km) 


^The  Missouri  River  includes  portions  of  Montana,  North  Dakota,  South  Dakota,  and  Nebraska  Ownership  of  these  sites  vanes  by  State  The 
Federal  government  owns  the  reservoir  shorelines  t)etow  the  maximum  operating  pool.  In  Montana,  islands  and  sandbars  are  recognized  as 
owned  by  the  State  except  along  the  reservation  boundaries  of  the  Assiniboine  and  Sioux  Tribes  of  Fort  Peck.  The  Assiniboine  and  Sioux  Trit>es 
of  Fort  Peck  own  land  to  the  mid-channel  of  the  Missoun  River  adjacent  to  the  Reservation  boundary.  In  North  Dakota  and  South  Dakota,  islands 
and  sandbars  are  recognized  as  owned  by  the  State.  However,  the  Fort  Laramie  Treaty  of  1868  recognizes  the  Missoun  River's  east  tjank  as  the 
Iwundary  of  the  Great  Sioux  Reservation.  The  issues  regarding  treaties  and  litigation  of  property  rights  are  Ijeyond  the  scope  of  cntical  habttat 
designation,  but  are  recognized  as  important  to  American  Indian  populations  in  the  northern  Great  Plains.  In  Nebraska,  islands  and  sandtwrs  are 
owned  by  the  adjacent  landowner.  Fort  Laramie  Treaty  issues  also  apply  to  tnbes  in  Nebraska  that  were  a  pan  of  the  Great  Sioux  Nation. 

2  81.7  mi  (131.5  km)  of  ttie  Missouri  River  are  shared  with  the  State  of  Montana.  Therefore,  the  percentages  do  not  total  100  and  tt>e  overall 
miles  of  river  (875)  is  correct. 

Table  2.— Location,  Ownership,  and  Estimated  Length  (or  Area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  the  United  States  Great  Plains 


Unit 

Location 

County 

Land  Ownership 

Est  Length  (mi)  or  area  (ac) 

MN-1  

Rocky  Point 

Morris  Point 

Lake  of  the  Woods  

Lake  of  the  Woods  

Lake  of  the  Woods  

Sheridan  

State 

State 

State 

State,  Private  

112.6  ac  (45.6  ha) 
22.2  ac  (9  ha) 

Pine  &  Curry  Island  

100.4  ac  (40.6  ha) 

MT-1 

Sheridan  1  

734  ac  (297  ha) 
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Table  2.— Location,  Ownership,  and  Estimated  Length  (or  Area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  the  United  States  Great  Plains— Continued 


Unit 

Location 

County 

Land  Ownership 

Est  Length  (mi)  or  area  (ac) 

Sheridan  2  

Private 

270.9  ac  (109.6  ha) 
280.9  ac  (113.7  ha) 
452.9  ac  (183.3  ha) 
107.1  ac  (43.4  ha) 
507.1  ac  (205.2  ha) 

100.1  ac  (40.5  ha) 

500.2  ac  (202.4  ha) 
88.1  ac  (35.7  ha) 
562.1  ac  (227.5  ha) 

222.7  ac  (90.1  ha) 
431.4  ac  (174.6  ha) 

375.8  ac  (152.1  ha) 
1327.2  ac  (537.1  ha) 
482.7  ac  (195.4  ha) 
362.7  ac  (146.8  ha) 
112.1  ac  (45.4  ha) 
565.7  ac  (228.9  ha) 

388.9  ac  (157.4  ha) 
151.9  ac  (61.5  ha) 
11.421  ac  (4,622  ha) 
125.4  mi  (201.8  km) 
77,370  ac  (31 .311  ha) 

Sheridan  3  

State  Private 

Sheridan  4  

Private 

Sheridan  5  

Private  Federal 

Sheridan  6  

State  Private 

Shefkten  7  

Private  Federal 

Sheridan  8  

State  Private  Federal 

Stieridan  9  

Priuatn   Fartara\ 

Sheridan  10  

State  Private  Federal 

Sheridan  11  

Sheridan 

Private 

Sheridan  12  

Private 

Sheridan  13  

State  Private 

Sheridan  14  

State  Private  Federal 

Sheridan  15  

Private  Federal 

Sheridan  16  

Private 

Sheridan  17  

Federal 

Sheridan  18  

Private  Federal 

Sheridan  19  

State.  Federal  

Federal 

Sheridan  20  

Sheridan  21  

Private  Federal 

MT-2 

Missouri  River _ 

McCone  Richland  Roosevelt 

Slate  Tribal 

MT-3 

Fort  Peck  Reservoir 

Garfield.  McCone.  Valley 

Federal 

MT-4 

Neteon  Resefvotr  

Philps 

Federal 

3341 .7  ac  (1.352.4  ha) 

Bottdoin  NWR  

Phillips 

Federal 

3294.5  ac  (1,333.3  ha) 

ND-1 

Divide 

Divide 

Private 

429.1  ac  (174  ha) 

Divide  2 „ 

Private  Federal 

355  ac  (144  ha) 

485.6  ac  (197  ha) 

526.7  ac  (213  ha) 

Divide  3 * 

Private  Federal 

Divkte  4 „ 

Private 

Divide  5  ..„ 

Private 

421.9  ac  (171  ha) 

Divide  6 

divide 

Private 

1278  ac  (517  ha) 

Divide  7 

Private 

543.1  ac  (220  ha) 
130.1  ac  (23  ha) 
1028.8  ac  (416  ha) 
865.5  ac  (350  ha) 

Divide  8 

Private  Federal 

DtvkJe  9 

Private  Facteral 

Divide  10 „ 

.■••••••■■■■■.■.,,.,■...,,.,,,..., 

Private 

Williams  1  

WHiams 

Private 

162  ac  (66  ha) 

WiSiams  2  

Stele  Private 

586.1  ac  (237  ha) 
668.4  ac  (271  ha) 
505.6  ac  (205  ha) 
1017.5  ac  (412  ha) 

726.2  ac  (294  ha) 

WilJiams  3  

Privatfi  Feddral 

ND-2 

Burtce  1  

Bwfce 

Prii/atA   FAfV^ral 

Burtce  2  

Prh/ate   FAriAral 

Mountrail  1  

MountraH  

Private,  Federal  

Mountrail  2 

State.  Private.  Federal 

Private 

1633.9  ac  (661  ha) 
2829  ac  (1145  ha) 
22/1  ac  (92  ha) 

475.4  ac  (192  ha) 
1122.9  ac  (454  ha) 

457.5  ac  (185  ha) 
362.8  ac  (147  ha) 
503  ac  (204  ha) 
289.2  ac  (117  ha) 
436.5  ac  (177  ha)      ^ 

Mountrail  3  

Mountrail  4 

Private  Federal 

Mountrail  5 „ „ 

Mountrafl  6 

Private  Federal 

. 

State.  Private,  Federal 

Siatf>   Privatn    Fnrteral 

Mountrail  7 

Mountrail  8  

Private  Federal 

Mountrail  9  

Private   Fe<leral 

Mountrail  10 

Private.  Federal  

Private.  Federal  

Mountrail  11  

Mountrail  

Renville  

Renviile 

Federal 

10.472.4  ac  (4238  ha) 

Ward  1  

Ward  .- 

Private 

270.6  ac  (110  ha) 

Ward  2  

Priwata 

287.1  ac(116ha) 
69.7  ac  (28  ha) 

138.2  ac  (56  ha) 
135.5  ac  (55  ha) 
446  ac  (180  ha) 
56.9  ac  (23  ha) 

235.1  ac  (95  ha) 
134.7  ac  (5  ha) 

314.2  (127  ha) 
368.  ac  (149  ha) 

Ward  3  



Private 

Ward  4  

Private  Federal 

Ward  5  

State.  Private.  Federal 

Private 

Ward  6  

Ward  7  

Private 

Ward  8  

Private.  Federal  

PfK/fltA 

WanJ  9  

Ward  10  

Private  FfidAral 

ND-3 

McLean  1  

McClean 

Private,  Federal  

McLean  2  

Private   Fedpral 

310.9  ac  (126  ha) 

245.2  ac  (99.2  ha) 
542.5  ac  (219.5  ha) 
476.7  ac  (192.9  ha) 
2.705.2  ac  (1.094.8  ha) 
620  ac  (250.9  ha) 
62.1  ac  (25.1  ha) 

188.3  ac  (76.2  ha) 

500.4  ac  (202.5  ha) 

McLean  3  

Private 

McLean  4  

State.  Private.  Federal 

PrivAtp    Feflpral 

McLean  5  

McLean  6  

State,  Private,  Federal 

State  Private  Federal 

McLean  7  

McLean  8  

State,  Private  

Private  Federal 

McLean  9  

ND-4 

Benson  1  

Benson  

State,  Private,  Federal 
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Table  2.— Location,  Ownership,  and  Estimated  Length  (or  Area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  the  United  States  Great  Plains— Continued 


Unit 


Location 


County 


Land  Ownership 

Private.  Federal  

Private,  Federal  

State,  Private,  Federal  . 

Private,  Federal  

Private,  Federal  

Private,  Federal  

Private 

Private 

Private 

Private 

Private 

State,  Private,  Federal 

Private,  Federal  

Private,  Federal  

Private 

Private 

Private,  Federal  

Private 

Private,  Federal  

State 

State 

Private 

State 

State.  Private.  Federal 

Private 

Private 

Private 

State.  Private.  Federal 

Private,  Federal  

Private,  Federal  

State,  Private,  Federal 

Private 

State,  Private  State 

State,  Private  

State.  Private.  Federal 

Private.  Federal  

Private 

Private 

State.  Private,  Federal 

Private.  Federal  

State.  Private,  Federal 

Private 

Private,  Federal  

Private,  Federal  

Private 

Federal 

Federal 

State.  Private.  Federal 
State,  Private,  Federal 

Private 

Private,  Federal  

Private,  Federal  

State,  Private  

Private,  Federal  

Private 

State 

Federal 

State 

Federal 

State,  Private  

State.  Private  


Est  Length  (mi)  or  area  (ac) 


ND-5 
ND-6 


ND-7 


ND-8 


NE-1 


Benson  2  

Benson  3  

Benson  4  

Benson  5 .....v 

Benson  6 

Benson  7  

Mchenry  1   

McHenry  2 

McHenry  3  

McHenry  4  

McHenry  5  

Pierce  1  

Pierce  2 '. 

Pierce  3 

Pierce  4 

Pierce  5 

Pierce  6 -. 

Sheridan  1  

Sheridan  2  

Sheridan  3  

Sheridan  4  

Sheridan  5  

Sheridan  6  , 

Eddy  1  

Burieigh  1 

Burieigh  2 

Burieigh  3 

Burieigh  4 , 

Burieigh  5 , 

Burieigh  6 

Burieigh  7 

Burieigh  8 

Burieigh  9 

Kidder  1  

Kidder  2  

Kidder  3  

Kidder  4  

Kidder  5  

Kidder  6  

Kidder  7  

Kidder  8  

Kidder  9  

Kidder  10  

Kidder  11   

Sheridan  7  

Stutsman  1  

Stutsman  2 „ 

Stutsman  3 

Emmons  1  

Logan  1  

Logan  2 

Logan  3 

Logan  4 

Mcintosh  1  

Mcintosh  2 

Missouri  River. 

— Fort  Peck  Reach 

— Lake  Sakakawea  &  Lake 
Audutx>n. 

— Garrison  Reach  

— Lake  Oahe  

Platte  River  

Loup  River  


McHenry 

Pierce 

Sheridan 

Sheridan 

Eddy 

Burieigh 

KMw 

KkJder 

Sheridan  

Stutsman 

Emmons 

Logan  

Mcintosh  

McKenzie,  Williams 

Dunn.  McKenzie.  McLean  .. 

Mercer,  Mountrial  

Williams  Burieigh,  Mercer, 

Morton,  Oliver  Emmons. 

Morton,  Sioux. 
Buffalo,  Butter.  Cass.  Colfax 

Dawson,  Dodge.  Douglas. 

Gosper.  Hall.  Hamilton, 

Kearney. 
Merrick.  Phelps,  Platte 


172  ac  (69.6  ha) 
282.9  ac  (114.5  ha) 
474.5  ac  (192  ha) 
92.9  ac  (37.6  ha) 
254.5  ac  (103  ha) 
1,899.6  ac  (768.7  ha) 
1,152.3  ac  (466.3  ha) 
690.9  ac  (279.6  ha) 
400  ac  (161.9  ha) 

149.5  ac  (60.5  ha) 

238.8  ac  (96.6  ha) 

566.6  ac  (229.3  ha) 

173.1  ac  (70  ha) 

323.9  ac  (131.1  ha) 

546.5  ac  (221 .2  ha) 

443.2  ac  (179.4  ha) 
1,084.9  ac  (439.1  ha) 

488.2  ac  (197.6  ha) 

466.6  ac  (188.8  ha) 

1.1 19.3  ac  (453  ha) 
231.5  ac  (93.7  ha) 

214.3  ac  (86.7  ha) 

118.1  ac  (47.8  ha) 
1351 .4  ac  (546.9  ha) 

144.8  ac  (56.6  ha) 

848.2  ac  (343.3  ha) 
39.9  ac  (16.2  ha) 
1.061  ac  (429.4  ha) 

285.4  ac  (115.5  ha) 

293.9  ac  (118.9  ha) 
2.162.1  ac  (875  ha) 

1.136.4  ac  (459.9  ha) 
10.558.7  ac  (4273.1  ha) 

5.375.1  ac  (2.175.3  ha) 
629,2  ac  (254.6  ha) 
1,251  ac  (506  3  ha) 

265.7  ac  (107.5  ha) 
2.36.2  ac  (95.6  ha) 
7.658.9  ac  (3099.5  ha) 
2.542.9  ac  (1029.1  ha) 
1164.7  ac  (471.3  ha) 
181.2  ac  (73.4  ha) 
2.5  ac  (1  ha) 

133.2  ac  (53.9  ha) 
193.1  ac  (78.1  ha) 
1.117.6  ac  (452.3  ha) 

2.370.2  ac  (959.2  ha) 
569  ac  (230.3  ha) 

427.5  ac  (173  ha) 

295.1  ac  (119.4  ha) 

998.6  ac  (404.1  ha) 
254.4  ac  (103  ha) 

250.8  ac  (101 .5  ha) 

501.9  ac  (203.1  ha) 

357.2  ac  (144.5  ha) 

18.6  mi  (29.9  km) 
179  mi  (288  km) 

87  mi  (140  km) 
70  mi  (112.6  km) 


266  mi  (428  km) 


68  mi  (109.4  km) 
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Table  2.— Location,  Ownership,  and  Estimated  Length  (or  Area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  the  United  States  Great  Plains— Continued 


Unit 

Location 

County 

Land  Ownership 

Est  Length  (mi)  or  area  (ac) 

Niobrara  River 

Polk,  Sarpy,  Saunders  How- 
ard, Nance,  Platte  Boyd, 
Brown,  Holt,  Keya  Paha, 
Knox,  Rock. 

State,  Private  

129  mi  (207.6  km) 

SD-1  

Missouri  River. 

—Lake  Oahe 

Campbell,  Corson,  Dewey, 
Hughes,  Potter,  Stanley, 
Sully,  Walworth. 

Federal 

159.7  mi  (257  km) 

SD-2' 

Missouri  River. 

— Lake  Francis  Case  

Brule,  Buffak),  Lyman.  Charles 
Mix.  Gregory. 

Federal 

107.5  mi  (172.9  km) 

—Fori  Randall  Reach  

Bon  Homme,  Charles  Mix  

State 

36  mi  (57.9  km) 

— Lewis  and  Clark  Lake 

Gregory 

Federal 

32.9  mi  (52.9  km) 

— Gavins  Point  Reach 

Bon  Homme,  Yankton  Clay, 
Yankton. 

State 

58.9  mi  (94.8  km) 

'  Approximately  120  mi  (193.1  km)  of  river  border  Nebraska;  of  that  approximately  87  mi  (140  km)  have  shared  ownership  of  sandbars  and  Is- 
lands with  adjacent  private  landowners  in  Nebraska  (ttie  other  33  mi  (53.1  km)  are  Lewis  and  Clark  Lake). 


Efifect  of  Critical  Habitat  Designation 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  the  recovery  of  a  listed 
species.  The  designation  does  not 
establish  a  reserve,  create  a  management 
plan,  establish  numerical  popidation 
goals,  prescribe  specific  management 
practices  (inside  or  outside  of  critical 
habitat),  or  directly  affect  areas  not 
designated  as  critical  habitat.  Specific 
management  recommendations  for  areas 
designated  as  critical  habitat  are  most 
appropriately  addressed  in  recovery  and 
management  plans,  and  through  section 
7  consultation  and  section  10  permits. 

However,  designation  of  critical 
habitat  can  help  focus  conservation 
activities  for  listed  species  by 
identifying  areas  essential  to  conserve 
the  species.  Designation  of  critical 
habitat  also  alerts  the  public,  as  well  as 
land-managing  agencies,  to  the 
importance  of  these  areas.  As  a  reisult  of 
critical  habitat  designation.  Federal 
agencies  may  be  able  to  prioritize 
landowner  incentive  programs  such  as 
Conservation  Reserve  Program 
enrollment,  grassland  easements,  and 
private  landowner  agreements  that 
benefit  piping  plovers.  Critical  habitat 
designation  also  may  assist  States  and 
Tribes  in  prioritizing  their  conservation 
and  land-management  programs. 

Section  7  Consultation 

Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
threatened  or  endangered  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 


the  species.  Individuals,  organizations, 
States,  Tribes,  local  governments,  and 
other  non-Federal  entities  are  affected 
by  the  designation  of  critical  habitat 
only  if  their  actions  occiu-  on  Federal 
lands,  require  a  Federal  permit,  license, 
or  other  authorization,  or  involve 
Federal  funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 
ff  a  species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 


likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  \X8.  Through  this  consultation,  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
which  are  consistent  with  the  scope  of 
the  Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequenUy  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
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agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  the  northern  Great  Plains  breeding 
population  of  piping  plovers  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 

(1)  Any  activity  that  results  in 
changes  in  the  hydrology  of  the  imit, 
including  activities  associated  vtdth 
drainage  activities,  flowage  control  (e.g., 
changes  in  releases)  and  operations, 
flooding,  hydropower,  irrigation, 
sediment  transfer  changes  or  removal, 
construction  or  maintenance  of  dams, 
construction  of  bridges  and  marinas, 
dredging,  and  bank  stabilization; 

(2)  Any  activity  that  results  in 
development  or  alteration  of  the 
landscape  within  or  immediately 
adjacent  to  a  hydrologic  component  of 
the  luiit  including  activities  associated 
with  construction  for  urban  and 
industrial  development,  roads,  marinas, 
bridges,  or  bank  stabilization; 
agricultural  activities  (e.g.,  plowing 
adjacent  to  prairie  wetiand);  off-road 
vehicle  activity;  mining;  sale,  exchange, 
or  lease  of  Federal  land  that  contains 
suitable  habitat  that  is  likely  to  result  in 
the  habitat  being  destroyed  or 
appreciably  degraded; 

(3)  Any  activity  that  resiUts  in 
introducing  significant  amounts  of 
emergent  vegetation  into  the  imit; 

(4)  Any  activity  that  significantly  and 
detrimentally  alters  water  qualify  in  the 
unit; 

(5)  Any  activity  that  significantly  and 
detrimentally  alters  the  inputs  of 
sediment  and  nutrients  necessary  for  the 
maintenance  of  geomorphic  and 
biologic  processes  that  insure 
appropriately  configured  and  - 
productive  systems;  and 

(6)  Any  activity  that  may  reduce  the 
value  of  a  site  by  significantly  and 
detrimentally  disturbing  plovers  from 
such  activities  as  foraging,  brooding, 
and  nesting. 

Federal  actions  not  affecting  listed 
species  or  critical  habitat  and  actions  on 
non-Federal  lands  that  are  not  federally 
funded  or  permitted  do  not  require 
section  7  consultation. 

We  may  issue  a  formal  conference 
report  on  proposed  critical  habitat  if 
requested  by  a  Federal  agency.  Formal 
conference  reports  on  proposed  critical 
habitat  contain  an  opinion  that  is 


prepared  according  to  50  CFR  402.14,  as 
if  the  proposed  critical  habitat  were 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  critical  habitat  is 
designated,  if  no  significant  new 
information  or  changes  in  the  Federal 
action  alter  the  content  of  the  opinion 
(see  50  CFR  402.10(d)). 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat,  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
include  those  that  appreciably  reduce 
the  value  of  critical  habitat  for  both  the 
survival  and  recovery  of  the  northern 
Great  Plains  piping  plover.  Within 
critical  habitat,  this  pertains  only  to 
those  areas  containing  primary 
constituent  elements.  We  note  that  such 
activities  also  may  jeopardize  the 
continued  existence  of  the  species. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  fi-om  likely  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  recovery. 
Actions  likely  to  "destroy  or  adversely 
modify"  critical  habitat  are  those  that 
would  appreciably  reduce  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  listed  species. 

Given  the  similarity  of  these 
definitions,  actions  likely  to  destroy  or 
adversely  modify  critical  habitat  would 
almost  always  result  in  jeopardy  to  the 
species  concerned,  partic\ilarly  when 
the  area  of  the  proposed  action  is 
occupied  by  the  species  concerned.  In 
those  cases,  critical  habitat  provides 
litUe  additional  protection  to  a  species, 
and  the  ramifications  of  its  designation 
are  few  or  none.  Designation  of  critical 
habitat  in  areas  occupied  by  the 
northern  Great  Plains  piping  plover  is 
not  likely  to  result  in  a  regulatory 
burden  above  that  already  in  place  due 
to  the  presence  of  the  listed  species.  In 
addition,  the  Corps  requires  review  of 
most  or  all  projects  requiring  permits  in 
hydrological  systems,  whether  or  not 
northern  Great  Plains  piping  plovers  are 
known  to  be  present. 


Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulations  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act,  and  Section  10  of  the  Rivers  and 
Harbors  Act; 

(2)  Road  and  bridge  construction  and 
maintenance,  right  of  way  designation, 
and  regulation  of  agricultiu^  activities; 

(3)  Activities  on  Federal  lands 
including  but  not  limited  to  the  Corps, 
Biueau  of  Reclamation,  National  Park 
Service,  and  Bureau  of  Land 
Management; 

(4)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Commimications  Commission; 

(5)  Operations  and  maintenance  of 
dams  by  the  Corps  and  Bureau  of 
Reclamation; 

(6)  Licensing/Relicensing  of  dams  by 
the  Federal  Energy  and  Regulatory 
Commission; 

(7)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Natiual  Resource  Conservation  Service, 
or  any  other  Federal  agency;  and 

(8)  Water  development  projects  by 
Federal  agencies  including  the  Bureau 
of  Reclamation,  Bureau  of  Indian 
Affairs,  and  other  Federal  agencies. 

All  lands  designated  as  critical  habitat 
are  within  the  geographic  range  of  the 
species.  In  addition,  all  but  one  site 
(Lake  Francis  Case)  are  considered 
occupied  by  the  species  and  are  likely 
to  be  used  by  the  piping  plover  whether 
for  foraging,  breeding,  ckick  rearing, 
dispersal,  migration,  genetic  exchange, 
and  sheltering.  Federal  agencies  already 
considt  with  us  on  activities  currenUy 
occupied  by  the  species,  as  well  as  on 
Lake  Francis  Case,  to  ensure  that  their 
actions  do  not  jeopardize  the  continued 
existence  of  the  species.  Thus,  we  do 
not  anticipate  additional  regulatory 
protection  will  result  bom  critical 
habitat  designation. 

If  you  have  any  questions  regarding 
whether  specific  activities  will  likely 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
Pete  Gober,  Field  Supervisor,  South 
Dakota  Field  Office  (see  ADDRESSES). 
Requests  for  copies  of  regulations  on 
listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  P.O.  Box 
25486,  DFC,  Denver,  Colorado  80225- 
0486  (telephone  303-236-7400; 
facsimile  303-236-0027. 
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Relationship  to  Habitat  Conservation 
Plans 

Section  10(a]  of  the  Act  authorizes  us 
to  issue  permits  for  private  actions 
which  result  in  the  taking  of  listed 
species  incidental  to  otherwise  lawful 
activities.  Incidental  take  permit 
applications  must  be  supported  by  a 
Habitat  Conservation  Plan  (HCP)  that 
identifies  conservation  measures  that 
the  permittee  agrees  to  implement  for 
the  species  to  minimize  and  mitigate  the 
impacts  of  the  requested  incidental  take. 
Currently,  no  approved  HCPs  cover  the 
northern  Great  Plains  piping  plover  or 
its  habitat.  In  the  event  that  HCPs 
covering  the  northern  Great  Plains 
piping  plover  are  developed  in  the 
future  within  the  proposed  critical 
habitat,  we  will  work  with  applicants  to 
ensure  the  HCPs  provide  for  protection 
and  management  of  habitat  areas 
essential  for  the  conservation  of  the 
piping  plover,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value.  The  HCP  development  process 
provides  an  opportimity  for  more 
intensive  data  collection  and  analysis 
regarding  the  use  of  particular  habitat 
areas  by  the  piping  plover.  The  process 
also  enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  conunercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  these  areas  as 
critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
designating  these  areas  as  critical 
habitat.  We  cannot  exclude  areas  &t)m 
critical  habitat  when  the  exclusion  will 
result  in  the  extinction  of  the  species. 
We  will  conduct  an  analysis  of  the 
economic  impacts  of  designating  these 
areas  as  critical  habitat  prior  to  a  final 
determination.  When  completed,  we 
will  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and,  if  necessary, 
reopen  the  conunent  period  at  the  time 
to  accept  comments  on  the  economic 
analysis  or  further  comments  on  the 
proposed  rule.  The  economic  analysis 
will  be  available  at  http://mountain- 
prairie.fws.gov/pipingplover/ch .  This 
economic  analysis  will  serve  as  the 
basis  of  our  analysis  under  section 
4(b)(2),  and  of  any  exclusions.  As  this 
economic  analysis  is  not  yet  completed. 


we  are  not  yet  able  to  identify  proposed 
exclusions  under  section  4(b)(2)  in  this 
proposed  rule.  We  will  review  this 
analysis,  public  conunents  on  the 
analysis  and  this  proposed  rule,  and  the 
benefits  of  designating  areas  as  critical 
habitat;  we  may  identify  certain 
proposed  areas  that  should  be  excluded 
bom  the  final  critical  habitat 
designation,  provided  these  exclusions 
will  not  result  in  the  extinction  of  the 
species.  As  a  result,  the  final  critical 
habitat  determination  may  differ  from 
this  proposal. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  to  be  as 
acciuate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  Reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act,  including  whether  the  benefits  of 
designation  will  outweigh  any  threats  to 
the  species  due  to  designation; 

(2)  Specific  information  on  the 
amoimt  and  distribution  of  piping 
plover  (northern  Great  Plains  region) 
habitat,  and  what  habitat  is  essential  to 
the  conservation  of  the  species  and  why; 

(3)  Land  use  practices  and  current  or 
planned  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  &t>m  the  proposed 
designation  of  critical  habitat,  in 
particidar,  any  impacts  on  small  entities 
or  families;  and, 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  piping  plover  in  the  northern 
Great  Plains  region,  such  as  those 
derived  frx)m  non-consumptive  uses 
(e.g.,  hiking,  camping,  birdwatching, 
enhanced  watershed  protection, 
improved  air  quality,  increased  soil 
retention,  "existence  values,"  and 
reductions  in  administrative  costs). 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  proposal  by  any  one  of 
several  methods  (see  ADDRESSES).  If  you 
would  like  to  submit  comments  by 
electronic  format,  please  submit  them  in 


ASCn  file  format  and  avoid  the  use  of 
special  characters  and  encryption. 
Please  include  your  name  and  return  e- 
mail  address  in  your  e-mail  message. 
Please  note  that  the  e-mail  address  will 
be  closed  out  at  the  termination  of  the 
public  comment  period.  If  you  do  not 
receive  confirmation  from  the  system 
that  we  have  received  your  message, 
contact  us  directiy  by  calling  our  South 
Dakota  Field  Office  at  (605)  224-8693. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
pubhshed  on  July  1, 1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 
independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  decisions  are  based 
on  scientifically  sound  data, 
assiunptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
data  received  diuing  the  60-day 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final  nde 
making.  Accordingly,  the  final  decision 
may  differ  from  this  proposal. 

aarityoftheRule 

Executive  Order  12866  requires  each 
agency  to  write  regulations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  rule  easier  to  understand 
including  answers  to  questions  such  as 
the  following — (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
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technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  proposed  rule  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
proposed  rule  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
What  else  could  we  do  to  make  the 
proposed  rule  easier  to  luiderstand? 
Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposed  rule  easier  to  understand  to 
Pete  Gober,  Field  Supervisor,  South 
Dakota  Ecological  Services  Field  Office, 
420  S.  Garfield,  Suite  400,  Pierre,  South 
Dakota  57501. 

Public  Meetings 

We  have  scheduled  five  informal 
public  meetings  at  the  following 
addresses  on  tiie  dates  indicated.  Public 
meetings  will  rim  from  6-9  p.m.,  except 
for  Yankton  which  will  nm  from  5:30- 
8:30  p.m. 

1.  Cottonwood  Inn  Convention 
Center,  U.S.  Highway  2E,  Glasgow, 
Montana,  July  10,  2001. 

2.  Doublewood  Iim,  1-94  and  Exit  159, 
Bismarck,  North  Dakota,  July  12,  2001. 

3.  Pierre  Chamber  of  Commerce, 
Community  Room,  800  W.  Dakota 
Avenue,  Pierre,  South  Dakota,  July  16, 
2001. 

4.  Sununit  Activities  Center,  1801 
Summit  Street,  Yankton,  South  Dakota, 
July  17,  2001. 


5.  Central  Community  College,  Main 
Building,  Room  210,  3134  W.  Highway 
34,  Grand  Island,  Nebraska,  Jidy  18, 
2001. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  doctunent  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  under  Executive  Order  12866. 
We  are  preparing  a  draft  analysis  of  this 
proposed  action,  which  will  be  available 
for  public  comment,  to  determine  the 
economic  consequences  of  designating 
the  specific  areas  as  critical  habitat.  The 
availability  of  the  draft  economic 
analysis  will  be  announced  in  the 
Federal  Register  and  in  local 
newspapers  so  that  it  is  available  for 
public  review  and  comments. 

(a)  This  rule  is  not  expected  to  have 
an  annual  economic  effect  of  $100 
million  or  more  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
enviroiunent,  or  other  units  of 
government. 

The  northern  Great  Plains  breeding 
population  of  piping  plover  was  listed 
as  a  threatened  species  in  1986.  In 
Fiscal  Years  1992  through  2000,  we 
conducted  90  formal  section  7 
consultations  with  other  Federal 
agencies  (88  of  these  included  minor 
water  depletion  work  done  in  Nebraska, 
Colorado,  and  Wyoming  which  involved 


the  Platte  River)  to  ensure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  the  piping 
plover.  Approximately  107.5  miles 
(172.9  kilometers)  (Lake  Francis  Case)  of 
the  areas  encompassing  proposed 
critical  habitat  for  the  northern  Great 
Plains  breeding  population  of  piping 
plovers  are  presently  unoccupied  by 
nesting  piping  plovers.  The  remaining 
1,230.5  miles  (1,980  kilometers)  and 
196,576.5  acres  (79,553.1  hectares)  of 
the  total  designated  critical  habitat  area 
are  currently  occupied  by  piping 
plovers. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  or  destroyed 
by  a  Federal  agency  action;  the  Act  does 
not  impose  any  restrictions  through 
critical  habitat  designations  on  non- 
Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency  (see  Table  3  below). 
Section  7  requires  Federal  agencies  to 
ensure  that  they  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  species.  Based  upon  our  experience 
with  the  northern  Great  Plains  breeding 
population  of  the  piping  plover,  we 
concluded  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  adverse  modification  of  the 
proposed  critical  habitat  would  almost 
always  be  considered  as  "jeopardy" 
under  the  Act  (see  Table  2). 


Table  3.— Activities  Potentially  Impacted  by  Piping  Plover  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only  ^ 


Additional  activities  poten- 
tially affected  by  critical 
habitat  designation  ^ 


Federal  Activities  Potentially 
Affected.  3 


Private  and  other  non-Fed- 
eral Activities  Potentially 
Affected.* 


Direct  take  and  activities  such  as  removing  or  destroying  piping  plover  breeding 
habitat,  whether  by  mechanical,  chemical,  or  ottier  means  (e.g.,  construction, 
wetland  drainage  (subsurtace  or  surface)  road  building,  boat  launch,  and  marina 
constmction  or  maintenance,  dam  constnjctlon  and  management,  t>ank  stabiliza- 
tion); regulation  of  water  flows,  damming,  diversion,  and  channelization;  rec- 
reational activities  tt»t  signlfk:antly  deter  the  use  of  suitable  habitat  areas  by  pip- 
ing plovers  or  alter  hat>ltat  through  associated  maintenance  activities  (e.g,  rec- 
reational vehicle  access,  walking  paths);  any  activity  that  results  in  changing  the 
hydrology  of  habitat  areas  (e.g.,  dam  construction,  changes  in  releases  and  dam 
operations,  dredging,  draining);  sale,  exchange,  or  lease  of  Federal  land  that 
contains  suitable  habitat  that  may  result  in  the  habitat  being  destroyed  or  appre- 
ciably degraded  (e.g.,  shoreline  development,  building  of  recreational  facilities, 
road  building);  activities  that  may  result  in  increased  human  activity  and  disturt>- 
ance). 

Direct  take  and  activities  such  as  removing  or  destroying  piping  plover  habitat, 
whether  by  mechanical,  chemical  or  other  means  (e.g.,  construction,  wetland 
drainage  (subsudace  and  surface)  road  building,  boat  launch  and  marina  con- 
struction or  maintenance,  dam  construction  and  management,  bank  stabilization); 
any  activity  that  results  In  changing  the  hydrology  of  hak>itat  areas  (e.g.,  dam 
construction,  changes  In  releases  and  dam  operations,  dredging,  draining)  regu- 
lation of  water  flows,  damming,  diversion,  and  channelization;  recreational  activi- 
ties that  signlfk^antly  deter  tfie  use  of  suitable  habitat  areas  by  piping  plovers  and 
appreciably  decreasing  habitat  value  or  quality  (e.g.  Increased  predatlon,  Inva- 
sion of  exotic  species.  Increased  human  presence  or  disturt>ance)  that  require  a 
Federal  action  (permit,  authorizatkxi,  or  funding). 


None  In  occupied  hat>itat. 
In  unoccupied  hatjitat,  rx) 
additional  types  of  activi- 
ties will  be  affected  but 
consultation  will  be  re- 
quired on  these  activities 
In  additional  areas. 


None  In  occupied  habitat. 
In  unoccupied  habitat,  no 
additional  types  of  activi- 
ties will  t)e  affected  txjt 
consultation  will  be  re- 
quired on  these  activities 
In  additkxial  areas. 


^This  column  represents  impacts  of  the  final  mie  listing  the  piping  plover  (December  11,  1985)  (50  FR  50726)  under  the  Endangered  Species 
Act. 
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^Tbis  column  represents  impact  of  ttie  critical  habitat  designation  above  and  beyond  those  Impacts  resulting  from  listing  ttie  species. 

3  Activities  initiated  by  a  Federal  agency. 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  are  not  anticipated  to  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
funding.  Non-Federal  persons  who  do 
not  have  a  Federal  connection  to  their 
actions  are  not  restricted  by  the 
designation  of  critical  habitat;  however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Act  concerning  "take" 
of  the  species.  Designation  of 
imoccupied  areas  as  critical  habitat  may 
have  impacts  on  what  actions  may  or 
may  not  be  conducted  by  Federal 
agencies  or  non-Federal  persons  that 
receive  Federal  authorization  or 
funding,  but  we  expect  little  additional 
impact  from  designating  these  areas  as 
critical  habitat.  The  unoccupied  areas 
exist  on  the  Missouri  River  (Lake 
Francis  Case)  and  all  Federal  activities 
on  the  Missouri  River  within  the  range 
of  the  northern  Great  Plains  population 
of  piping  plovers  are  evaluated  for 
potential  impacts  to  the  piping  plovers. 
We  will  evaluate  any  potential  impact 
through  our  economic  analysis  (see 
Economic  Analysis  section  of  this  rule). 

(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
piping  plovers  since  the  listing  in  1985. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  restriction  in 
addition  to  those  that  currenUy  exist  in 
occupied  areas  of  proposed  critical 
habitat.  Additional  restrictions  may  be 
imposed  in  unoccupied  areas  proposed 
as  critical  habitat.  However  the 
unoccupied  areas  exist  on  the  Missouri 
River  and  all  Federal  activities  on  the 
Missouri  River  within  the  range  of  the 
northern  Great  Plains  population  of  the 
piping  plover  are  evaluated  for  potential 
impacts  to  the  piping  plovers.  We  will 
evaluate  any  possibility  of  additional 
restrictions  through  our  economic 
analysis.  Because  of  the  potential  for 
impacts  on  other  Federal  agency 
activities,  we  will  continue  to  review 
this  proposed  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  is  not  expected  to 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 


Federal  agencies  are  ciurenUy  required 
to  ensure  that  their  activities  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species,  and,  as 
discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
additional  effects  in  areas  of  occupied 
habitat.  The  critical  habitat  designation 
may  have  some  additional  effects  in  the 
unoccupied  areas  of  proposed  critical 
habitat.  We  will  review  the  effects  of 
this  proposed  action  on  Federal 
agencies  or  non-Federal  persons  that 
receive  Federal  authorization  or  funding 
in  the  area  of  critical  habitat  with 
unknown  occupancy. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  rule  has  undergone 
OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 

et  seq.) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  have  a  significant 
effect  on  a  substantial  niunber  of  small 
entities.  As  discussed  under  Regulatory 
Planning  and  Review  above,  this  rule  is 
expected  to  result  in  few,  if  any, 
restrictions  in  addition  to  those 
ciurentiy  in  existence.  As  indicated  on 
Table  1  (see  "Critical  Habitat 
Designation"),  we  designated  property 
owned  by  Federal,  State,  and  Tribal 
governments,  and  private  entities. 

Within  these  areas,  the  types  of 
Federal  actions  or  authorized  activities 
that  we  have  identified  as  potential 
concerns  are: 

(1)  Regulation  of  activities  affecting 
waters  of  the  United  States  by  Corps 
under  section  404  of  the  Clean  Water 
Act,  and  Section  10  of  the  Rivers  and 
Harbors  Act; 

(2)  Regulation  of  water  flows,  water 
delivery,  and  diversion  by  Federal 
agencies; 

(3)  Sale,  exchange,  or  lease  of  lands 
owned  by  a  Federal  agency; 

(4)  Road  construction  and 
maintenance  and  right-of-way 
designation; 

(5)  Funding  of  low-interest  loans  to 
facilitate  the  construction  of  low-income 
housing  by  the  Department  of  Housing 
and  Urban  Development; 

(6)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  Federal 
Emergency  Management  Agency; 

(7)  Promulgation  of  air  and  water 
quality  standards  imder  the  Clean  Air 
Act  and  the  Clean  Water  Act  and  the 


cleanup  of  toxic  waste  and  superfund 
sites  imder  the  Resource  Conservation 
and  Recovery  Act  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  by  the  U.S.  Environmental 
Protection  Agency; 

(8)  Issuance  of  Endangered  Species 
Act  section  10(a)(1)(B)  permits  by  the 
Fish  and  Wildlife  Service;  and 

(9)  Activities  funded,  carried  out,  or 
authorized  by  any  Federal  agency. 

Many  of  these  activities  sponsored  by 
Federal  agencies  within  the  proposed 
critical  habitat  areas  are  carried  out  by 
small  entities  (as  defined  by  the 
Regulatory  Flexibility  Act)  through 
contract,  grant,  permit,  or  other  Federal 
authorization.  As  discussed  above,  these 
actions  are  currently  required  to  comply 
with  the  listing  protections  of  the  Act, 
and  the  designation  of  critical  habitat  is 
not  anticipated  to  have  any  additional 
effects  on  these  activities  in  areas  of 
critical  habitat  occupied  by  the  species. 
We  expect  littie  additional  effect  for  the 
unoccupied  areas  of  proposed  critical 
habitat.  In  the  economic  analysis,  we 
will  evaluate  whether  designation  of 
critical  habitat  in  the  unoccupied  areas 
will  have  an  effect  on  activities  carried 
out  by  small  entities. 

For  actions  on  non-Federal  property 
that  do  not  have  a  Federal  connection 
(such  as  funding  or  authorization),  the 
current  restrictions  concerning  take  of 
the  species  remain  in  effect,  and  this 
rule  will  have  no  additional  restrictions. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

In  the  economic  analysis,  we  will 
determine  whether  designation  of 
critical  habitat  will  cause — (a)  any  effect 
on  the  economy  of  $100  million  or 
more,  (b)  any  increases  in  costs  or  prices 
for  consiuners,  individual  industries, 
Federal,  State,  Tribal,  or  local 
government  agencies,  or  geographic 
regions,  or  (c)  any  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (EO  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  As 
this  proposed  rule  is  not  expected  to 
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significantly  affect  energy  supplies, 
distribution,  or  use,  this  action  is  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule,  as  proposed,  will  not 
"significanUy  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  reqiiired.  Small 
governments  will  be  affected  only  to  the 
extent  that  any  of  their  actions  involving 
Federal  funding  or  authorization  must 
not  destroy  or  adversely  modify  the 
critical  habitat.  However,  as  discussed 
above,  these  actions  are  currently 
subject  to  equivalent  restrictions 
throi^  the  listing  protections  of  the 
species,  and  no  furtiier  restrictions  are 
anticipated. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is,  it 
is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
for  the  piping  plover  imposes  no 
obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  determination  will  not 
"take"  private  property  and  will  not 
alter  the  long-term  value  of  private 
property.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  ride 
will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  piping  plovers  as 
defined  in  section  9  of  the  Act  and  its 
implementing  regiUations  (50  FR  17.31). 
Due  to  ciirrent  public  knowledge  of  the 
species'  protection,  the  prohibition 
against  take  of  piping  plovers  both 
within  and  outside  of  the  proposed 
areas,  and  the  fact  that  critical  habitat 
provides  no  incremental  restrictions,  we 
do  not  anticipate  that  property  values 
will  be  affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 


permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  vsrill  continue  to  utilize  their 
property  in  ways  consistent  with  the 
conservation  of  the  piping  plover. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  ihe  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  proposal  with  appropriate  State 
resource  agencies  in  M^mesota, 
Montana,  North  Dakota,  South  Dakota, 
Nebraska,  Iowa,  Kansas,  and  Colorado 
as  well  as  diuing  the  listing  process.  We 
will  continue  to  coordinate  any  future 
designation  of  critical  habitat  for  the 
northern  Great  Plains  piping  plover 
with  the  appropriate  State  agencies.  The 
designation  of  critical  habitat  for  the 
piping  plover  imposes  few  additional 
restrictions  to  those  currenUy  in  place 
and,  therefore,  has  littie  incremental 
impact  on  State  and  local  governments 
and  their  activities.  The  designation 
may  have  some  benefit  to  these 
governments  in  that  the  areas  essential 
to  the  conservation  of  the  species  are 
more  clearly  defined  and  the  primary 
constituent  elements  of  the  habitat 
necessary  to  the  conservation  of  the 
species  are  specifically  identified.  While 
making  this  definition  and 
identification  does  not  eilter  where  and 
what  federally  sponsored  activities  may 
occur,  doing  so  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Act  and  plan  public  meetings  on  the 
proposed  designation  during  the 
comment  period.  The  rule  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
northern  Great  Plains  breeding 
population  of  piping  plover. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 


Budget  approval  under  the  Paperwoiii 
Reduction  Act  is  required.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  niunber. 

National  Environmental  Policy  Act 

Our  position  is  that,  outside  the  Tenth 
Circuit,  we  do  not  need  to  prepare 
environmental  analyses  as  defined  by 
the  National  Environmental  Policy  Act 
(NEPA)  in  connection  with  designating 
critical  habitat  under  the  Endangered 
Species  Act  of  1973,  as  amended.  We 
published  a  notice  outiining  oui  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244).  This  assertion  was  upheld  in  the 
courts  of  the  Ninth  Circuit  Pouglas 
County  V.  Babbitt,  48  F  .3d  1495  (9th 
Cir.  Ore.  1995),  cert,  denied  116  S.  Ct. 
698  (1996)).  However,  when  the  range  of 
the  species  includes  States  within  the 
Tenth  Circuit,  pursuant  to  the  Tenth 
Circuit  nding  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and 
Wildlife  Service,  75  F  .3d  1429  (10th 
Cir.  1996).  we  will  complete  a  NEPA 
analysis  with  an  Environmental 
Assessment.  The  range  of  the  northern 
Great  Plains  breeding  population  of  the 
piping  plover  includes  States  within  the 
Tenth  Circuit,  therefore,  we  are 
completing  an  Environmental 
Assessment  and  will  aimounce  its 
availability  in  the  Federal  I 


Govemment-to-Goverrunent 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  "  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  readily 
acknowledge  our  responsibiUty  to 
communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
are  required  to  assess  the  effects  of 
critical  habitat  desigiution  on  tribal 
lands  and  tribal  trust  resources.  We 
believe  certain  Tribal  trust  resoiut:es 
may  be  essential  for  the  conservation  of 
the  piping  plover.  In  Montana,  plovers 
have  nested  on  alkali  wetiands  within 
the  Blackfeet  Reservation.  However, 
nesting  on  the  Blackfeet  Reservation  is 
rare  and  none  of  this  habitat  was 
proposed  for  critical  habitat. 

Many  Native  American  people  live 
adjacent  to  the  Missouri  River  and  are 
dependent  on  the  natural  resources  of 
the  Missouri  River  Basin.  However, 
proposed  critical  habitat  on  the 
Missouri  River  includes  reservoir 
beaches  below  the  top  of  the  maximum 
operating  pool  and  on  sandbars  and 


31780 


Federal  Register/ Vol.  66.  No.  113 /Tuesday.  June  12.  2001  / Proposed  Rules 


islands  in  river  reaches  below  dams. 
Land  below  the  top  of  the  maximum 
operating  pool  on  the  Missouri  River 
reservoirs  is  in  federal  ownership  and 
managed  by  the  Corps.  Therefore,  no 
Tribal  lands  have  been  proposed  as 
critical  habitat  on  Missouri  River 
reservoirs. 

On  the  riverine  reaches  of  the 
Missouri  River,  sandbars  and  islands  in 
the  river  below  the  dams  are  claimed  by 
the  states  of  Montana,  North  Dakota, 
South  Dakota  and  private  landowners  in 
Nebraska.  However,  the  state  of 
Montana  recognizes  that  the 
Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck  have  ownership  of  sandbars  and 
islands  of  the  Missouri  River  from  the 
north  shoreline  of  the  Missouri  River  to 
the  mid-channel  of  the  river  where  their 
Reservation  borders  the  river.  The 
Reservation  borders  the  Missouri  River 
for  81.7  miles  (131.5  kilometers)  in 
Missouri  River  Unit  MT-3.  Piping 
plovers  nest  on  sandbars  and  islands  of 
the  Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck.  We  believe  that  these  Tribal  lands 
are  essential  for  the  conservation  of  the 
piping  plover  and  we  have  proposed 
designating  critical  habitat  for  the 
piping  plover  on  these  lands  of  the 
Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck.  Therefore,  the  only  Tribe  with 
lands  within  the  proposed  critical 
habitat  designation  for  the  northern 
Great  Plains  piping  plover  population 
are  the  Assiniboine  and  Sioux  Tribes  of 
Ft.  Peck  in  Montana. 

Other  tribes  recognizing  the  Ft. 
Laramie  Treaty  of  1868  or  presently 
living  adjacent  to  the  Missouri  River 
and  proposed  critical  habitat 
designation  include  the  Assiniboine  and 
Sioux  Tribes  of  Ft.  Peck  in  Montana;  the 
Three  Affiliated  Tribes  and  the  Standing 
Rock  Tribe  in  North  Dakota,  the 
Standing  Rock  Tribe,  Cheyenne  River 
Sioux  Tribe.  Lower  Brule  Sioux  Tribe, 
Crow  Creek  Sioux  Tribe,  Pine  Ridge 
Sioux  Tribe,  Rosebud  Sioiix  Tribe,  and 
Yankton  Sioux  Tribe  in  South  Dakota 
and  the  Santee  Sioux  Tribe  in  Nebraska. 
The  Tribes  in  the  Missouri  River  Basin 
are  involved  with  natural  resource 
management  and  several  are  already 
involved  with  the  management  of 
federally  listed  species.  Tribes  have 
participated  in  both  the  Missouri  River 
Basin  Association  and  the  Missouri 


River  Natural  Resource  Committee  and 
many  are  actively  involved  with  the 
Mni  Sose  Coalition. 

Additionally,  in  1999,  the  "Cheyenne 
River  Sioux  Tribe,  Lower  Brule  Sioux 
Tribe,  State  of  South  Dakota  Terrestrial 
Wildlife  Habitat  Restoration"  was 
passed  into  law  under  Title  VI  of  the 
Water  Resources  Development  Act.  This 
Act  will  transfer  much  of  the  Federal 
land  and  recreation  areas  in  South 
Dakota  managed  by  the  Corps  to  the 
State  and  the  Bureau  of  Indian  Affairs 
(for  the  Cheyenne  River  and  Lower 
Brule  Sioux  Tribes).  Although  land  to  be 
transferred  in  fee  title  is  above  the  top 
of  the  maximum  operating  pool  on 
Missouri  River  reservoirs,  and  not  likely 
to  have  the  primary  constituent 
elements  for  piping  plover  critical 
habitat,  under  this  legislation  the 
Bureau  of  Indian  Affairs  will  obtain,  via 
easement,  the  management  authority  to 
the  water's  edge,  an  area  which  is  likely 
to  contain  the  primary  constituent 
elements.  This  transfer  of  lands  is 
proposed  to  occur  by  2002.  Only  a  small 
portion  of  land  adjacent  to  the  Lower 
Brule  Sioux  Tribe  Reservation  is 
proposed  for  critical  habitat  designation. 
This  includes  approximately  a  stretch  of 
the  Missouri  River  on  Lake  Francis  Case 
from  Big  Bend  Dam  to  about  10  miles 
downstream.  Land  adjacent  to  the 
Cheyenne  River  Sioux  and  Lower  Brule 
Sioux  Tribes  above  the  top  of  the 
maximum  operating  pool  will  be 
transferred  to  the  Bureau  of  Indian 
Affairs. 

We  may  exclude  areas  &x>m  critical 
habitat  upon  a  determination  that  the 
benefits  of  such  exclusions  outweigh  the 
benefits  of  specifying  such  areas  as 
critical  habitat  according  to  section 
4(b)(2)  of  the  Act.  However,  we  cannot 
exclude  such  areas  from  critical  habitat 
if  doing  so  will  result  in  the  extinction 
of  the  species.  Due  to  the  short  amoimt 
of  time  allowed  imder  the  court  order 
for  preparation  of  this  proposed  rule, 
our  contact  with  the  Tribes  has  only 
been  through  written  correspondence 
which  resiUted  in  no  comments  and 
informational  presentations  before  the 
Great  Plains  Inter-Tribal  Fish  and 
Wildlife  Commission.  We  plan 
continued  consiiltation  with  the  affected 
Tribes,  before  making  a  final  critical 
habitat  decision. 


Relationship  to  Canada 

In  the  1988  Recovery  Plan,  one  of  our 
criteria  for  recovery  and  delisting  of  the 
piping  plover  is  that  the  Canadian 
Recovery  Objective  must  be  met  for  the 
prairie  region.  Because  of  this,  we  have 
some  joint  conservation  projects 
ongoing  with  Canada.  However, 
according  to  CFR  402.12(h),  "Critical 
habitat  shall  not  be  designated  with 
foreign  countries  or  in  other  areas 
outside  of  the  United  States 
JTirisdiction."  Since  the  areas  of  joint 
conservation  do  not  fall  within  the 
United  States  jurisdiction,  they  are  not 
included  in  this  critical  habitat 
proposal. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 
request  fit)m  the  South  Dakota  Fish  and 
Wildlife  Service  Field  Office  (see 
"ADDRESSES"). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements.  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 


2.  In  §  17.11(h),  revise  the  entry  for 
"piping  plover"  under  "BIRDS"  to  rea 
as  follows: 


§  1 7.1 1    Endangered  and  threatened 
wIMIifa. 

***** 

(h)*  •■* 
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Speaes                                                                   Vertebrate  popu-                                              rntirai 

Special 

Common  name             Scientific  name                                          gered  or  threatened                                            nanoai 

rules 

B4R0S 

Plover,  piping 


Plover,  piping 


Do 


Chamdrius  melodus     U.S.A.  (Great  Lakes, 
northern  Great 
Plains,  Atlantic 
_  and  Gulf  Coasts, 

PR,  VI)  Canada, 
Mexico.  Bahamas, 
West  Indies. 

Charadrius  melodus     U.S.A.  (Great  Lakes, 
northern  Great 
Plains,  Atlantic 
and  Gulf  Coasts, 
PR,  VI)  Canada, 
Mexico,  Bahamas, 
West  Indies. 

Charadrius  melodus     do  


Great  Lakes,  water- 
shed in  States  of 
IL.  IN,  Ml,  MN. 
NY,  OH,  PA,  and 
Wl  and  Canada 
(Ont.). 

Northern  Great 
Plains  in  States  of 
MN,  MT.  ND,  NE, 
and  SD. 


Entire,  except  those 
areas  wtiere  listed 
as  endangered 
above.. 


211     17.95(b) 


HA 


211     17.95(b) 


NA 


211     NA 


NA 


3.  Amend  §  17.95(b)  by  adding  critical 
habitat  for  the  northern  Great  Plains 
piping  plover  (Charadrius  melodus)  in 
the  same  alphabetical  order  as  the 
species  occurs  in  §  17.11(h)  to  read  as 
follows: 

§  17.95    Crttical  habitat— fish  and  wildlife. 

***** 

(b)  Birds. 

***** 

Piping  Plover  [Charadrius  melodus) — 
Northern  Great  Plains  Breeding 
Population 

1.  Critical  habitat  imits  are  depicted 
for  Minnesota,  Montana,  Nebraska, 
North  Dakota,  and  South  Dakota.  Maps 
and  description  follow. 

2.  The  primeiry  constituent  elements 
required  to  sustain  the  northern  Great 
Plains  breeding  population  of  piping 
plovers  are  categorized  by  breeding 
habitat  types  found  in  the  northern 
Great  Plains.  The  habitat  types  and 
primary  constituent  elements  necessary 
to  sustain  the  northern  Great  Plains 
breeding  population  of  piping  plovers 
are  described  as  follows: 

i.  On  prairie  alkali  lakes  and 
wetlands,  the  primary  constituent 
elements  include — (1)  shallow, 
seasonally  to  permanently  flooded, 
mixosaline  to  hypersaline  weUands 
with  sandy  to  gravelly,  sparsely 


vegetated  beaches,  salt-encrusted  mud 
flats,  and/or  gravelly  salt  flats;  and  (2) 
springs  and  fens  along  edges  of  alkali 
lakes  and  weUands;  and  (3]  adjacent 
uplands  within  200  feet  (61  meters)  of 
the  high  water  mark  of  the  alkali  lake  or 
wetland. 

ii.  On  rivers,  the  primary  constituent 
elements  include — sparsely  vegetated 
channel  sandbars,  sand  and  gravel 
beaches  on  islands,  temporary  pools  on 
sandbars  and  islands,  and  the  interfoce 
with  the  river. 

iii.  On  reservoirs,  the  primary 
constituent  elements  include — sparsely 
vegetated  shoreline  beaches,  peninsulas, 
islands  composed  of  sand,  gravel,  or 
shale,  and  their  interface  with  the  water 
bodies. 

iv.  On  inland  lakes  (Lake  of  the 
Woods),  the  primary  constituent 
elements  include — sparsely  vegetated 
and  windswept  sandy  to  gravelly 
islands,  beaches,  and  peninsulas,  and 
their  interface  with  the  water  body. 

V.  The  dynamic  ecological  processes 
that  create  and  maintain  piping  plover 
habitat  also  are  important  primary 
constituent  elements.  Because  piping 
plovers  evolved  in  this  dynamic  and 
complex  system,  these  processes 
develop  a  mosaic  of  habitats  on  the 
landscape  that  provide  the  essential 
combination  of  prey,  forage,  nesting. 


brooding  and  chick-rearing  areas  for 
their  continued  survival  and  eventual 
recovery.  The  annual,  seasonal,  daily, 
and  hourly  availability  of  the  habitat 
patches  is  dependent  oh  local  weather, 
hydrological  conditions  and  cycles,  and 
geological  processes. 

3.  Critical  habitat  does  not  include 
existing  developed  areas  such  as 
mainstem  dam  structures,  buildings, 
marinas,  boat  ramps,  bank  stabilization 
and  breakwater  structures,  row  cropped 
or  plowed  agricultural  areas,  roads  and 
other  lands  (e.g.,  high  bank  blu^  along 
Missouri  River)  unlikely  to  contain 
primary  constituent  elements  essential 
for  northern  Great  Plains  piping  plover 
conservation.  ^ 

Minnesota 

Projection:  UTM  Zone  15.  NAD83.  GRS 

1980 
Unit  MN-1:  Rocky  Point,  Morris  Point. 

and  Pine  and  Curry  Island 

This  unit  consists  of  the  following 
Township.  Range,  and  Sections: 

Pine  and  Curry  Islands:  T.  162  N..  R. 
31  W..  Sec.  1.  T.162  N..  R.32  W..  Sec. 
6.  T.162  N..  R.32  W.,  Sec.  10-12;  Morris 
Point:  T.  162  N.,  R.  32  W.,  Sec.  15-16; 
Rocky  Point:  T.  163  N..  R.  34  W..  Sec. 
4-5.T.163  N..  R.34  W..  Sec.  9. 
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BaiJNO  CODE  4310-65-C 

Montana 

Projection:  UTM  Zone  13,  NAD27, 

Qarke  1866 
Unit  MT-1:  Sheridan  1-21 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

T.  31  N.,  R.  56  E.,  Sec.  1-2,  T.  31  N., 
R.  56  E.,  Sec.  4-6,  T.  31  N.,  R  56  E.,  Sec. 
8-15. 

T.  31  N..  R.  56  E.,  Sec.  23-24,  T.  31 
N.,  R.  56  E.,  Sec.  30,  T.  31  N.,  R.  57  E., 
Sec.  4-8. 


T.  31  N..  R.  57  E..  Sec.  18.  T.  32  N., 
R.  55  E.,  Sec.  36,  T.  32  N.,  R.  56  E..  Sec. 
25,  T.  32  N.,  R.  56  E.,  Sec.  31-36,  T.  32 
N.,  R.  57  E.,  Sec.  28-34,  T.  32  N.,  R.  58 
E.,  Sec.  4,  T.  32  N.,  R.  58  E.,  Sec.  8-10, 
T.  32  N.,  R.  58  E.,  Sec.  16-18,  T.  32  N.. 
R  58  E.,  Sec.  30,  T.  33  N.,  R.  58  E.,  Sec. 
4-5,  T.  33  N.,  R.  58  E.,  Sec.  22,  T.  33 
N.,  Rt  58  E.,  Sec.  24-27,  T.  33,  N.,  R.  58 
E.,  Sec.  34-35.  T.  34  N.,  R.  58  E.,  Sec. 
2.  T.  34  N.,  R.  58  E.,  Sec.  11,  T.  34  N., 
R.  58  E.,  Sec.  30,  T.  34  N.,  R.  58  E..  Sec. 
32-33.  T.  35  N..  R.  58  E..  Sec.  1-2,  T. 
35  N.,  R.  58  E..  Sec.  11-14.  T.  35  N..  R 
58  E..  Sec.  35.  T.  36  N..  R.  57  E..  Sec. 


10,  T.  36  N..  R.  57  E.,  Sec.  15.  T.  36  N.. 
R.  57  E..  Sec.  22.  T.  36  N..  R.  58  E..  Sec. 
1-2.  T.  36  N..  R.  58  E.,  Sec.  12-13.  T. 
36  N..  R.  58  E..  Sec.  22-27.  T.  36  N.,  R 
58  E..  Sec.  30.  T.  36  N..  R.  58  E.,  Sec. 
36,  T.  37  N.,  R  56  E.,  Sec.  1-3,  T.  37 
N.,  R.  56  E.,  Sec.  12,  T.  37  N..  R  57  E.. 
Sec.  7-8.  T.  37  N..  R  57  E..  Sec.  17-18. 
T.  37  N..  R  57  E..  Sec.  23.  T.  37  N..  R. 
57  E..  Sec.  25-27,  T.  37  N..  R.  57  E..  Sec. 
35.  T.  37  N.,  R  58  E..  Sec.  15-16.  T.  37 
N..  R  58  E..  Sec.  20-22,  T.  37  N..  R.  58 
E..  Sec.  27-34. 

BILUNG  CODE  4310-aB-P 
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Sheridan  1 


Sheridan  2 
ty  Sheridan  .5 


Sheridan  3 


Sheridan 
County 


Sheridan  6 


3herldan  7 
Sheridan  8 
Sheridan  9 

Sheridan  1 0 

Westby 

Sheridan  12 


Sheridan  14 


Sheridan  1 5. 


Antelope 


Coairidge 


i 


N 


\V 


eserve 


'Sheridan  16 


Sheridan  1 7 


Dagmar 


Sheridan  1 8 


f  Sheridan  19 


ledicine  Lake 


Map  Location 


Sheridan  20 


Sheridan  21 


Montana 


Piping  Plover  Critical  Habitat 


Unit  1  (Montana  •  Stieridan  County) 


Unit  MT-2:  Missouri  River 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

T.  26  N.,  R.  58  E.,  Sec.  1-6,  T.  26  N., 
R.  59'E.,  Sec.  3-6,  T.  26  N.,  R.  59  E..  Sec. 
9-10,  T.  26  N..  R.  59  E.,  Sec.  13-16,  T. 

26  N.,  R.  59  E.,  Sec.  22-24,  T.  27  N.,  R. 

47  E.,  Sec.  21-24,  T.  27  N.,  R.  47  E.,  Sec. 
27-28,  T.  27  N.,  R.  47  E.,  Sec.  33-34,  T. 

27  N.,  R.  48  E.,  Sec.  13-16,  T.  27  N.,  R. 

48  E..  Sec.  19-22,  T.  27  N.,  R.  48  E.,  Sec. 
2&-29,  T.  27  N.,  R.  49  E.,  Sec.  13-18.  T. 
27  N.,  R.  49  E.,  Sec.  24,  T.  27  N.,  R  50 


E.,  Sec.  14-21,  T.  27  N.,  R.  50  E.,  Sec. 
23-26,  T.  27  N.,  R.  51  E.,  Sec.  7S,  T. 
27  N.,  R.  51  E.,  Sec.  17-27.  T.  27  N.,  R. 
51  E.,  Sec.  30,  T.  27  N.,  R.  52  E.,  Sec. 
10-16,  T.  27  N.,  R.  52  E.,  Sec.  19,  T.  27 
N.,  R.  52  E.,  Sec.  21-23,  T.  27  N.,  R  52 
E.,  Sec.  27-32,  T.  27  N.,  R.  53  E.,  Sec. 
1-3.  T.  27  N.,  R.  53  E.,  Sec.  6-7,  T.  27 
N.,  R.  53  E.,  Sec.  18,  T.  27  N.,  R  54  E.. 
Sec.  1-6,  T.  27  N.,  R.  54  E.,  Sec.  9-12, 
T.  27  N.,  R  55  E.,  Sec.  1-5,  T.  27  N., 
R.  55  E.,  Sec.  7-11,  T.  27  N.,  R.  56  E.. 
Sec.  2-6,  T.  27  N.,  R.  56  E.,  Sec.  8-9, 


T.  27  N.,  R  56  E.,  Sec.  11,  T.  27  N..  R. 
56  E.,  Sec.  13-14,  T.  27  N.,  R  56  E.,  Sec. 
24,  T.  27  N.,  R.  57  E.,  Sec.  18-21,  T.  27 
N.,  R.  57  E.,  Sec.  27-28,  T.  27  N.,  R.  57 
E.,  Sec.  33-36,  T.  27  N.,  R  58  E.,  Sec. 
23,  T.  27  N.,  R  58  E.,  Sec.  25-27,  T.  27 
N.,  R.  58  E.,  Sec.  31-32,  T.  27  N.,  R  58 
E.,  Sec.  34-36,  T.  27  N.,  R  59  E.,  Sec. 
29-32,  T.  28  N..  R.  53  E.,  Sec.  27-31,  T. 
28  N.,  R.  53  E.,  Sec.  33-34,  T.  28  N.,  R 
54  E.,  Sec.  31-33,  T.  28  N.,  R.  55  E.,  Sec. 
33-35. 
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Unit  MT-3:  Fort  Peck  Reservoir 

.    This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

T.  22  N..  R.42E.,  Sec.  1-3,  T.  22  N., 
R.  42  E.,  Sec.  10-15,  T.  22  N..  R.  42  E., 
Sec.  24.  T.  22  N..  R.  43  E.,  Sec.  6-6,  T. 
22  N.,  R.  43  E.,  Sec.  18-20,  T.  23  N.,  R. 
42  E.,  Sec.  15,  T.  23  N.,  R.  42  E.,  Sec. 
10-15,  T.  23  N.,  R.  42  E.,  Sec.  22-27,  T. 


23  N..  R.  42  E.,  Sec.  34-36,  T.  23  N.,  R. 
43  E.,  Sec.  18-19,  T.  23  N.,  R.  43  E.,  Sec. 
30-31,  T.  24  N.,  R.  41  E.,  Sec.  1-3,  T. 

24  N..  R.  41  E..  Sec.  10-13.  T.  24  N..  R. 
41  E.,  Sec.  24.  T.  24  N.,  R.  42  E..  Sec. 
5-8.  T.  24  N..  R.  42  E.,  Sec.  16-21,  T. 
24  N.,  R.  42  E..  Sec.  25-36.  T.  25  N..  R. 
39  E.,  Sec.  1-2,  T.  25  N.,  R.  39  E.,  Sec. 
11-12,  T.  25  N.,  R.  40  E.,  Sec.  1-17,  T. 


25  N.,  R.  40  E..  Sec.  20-24,  T.  25  N..  R. 
41  E..  Sec.  1-36,  T.  25  N.,  R.  42  E..  Sec. 
5-6.  T.  26  N.,  R.  39  E.,  Sec.  35-36,  T. 

26  N..  R.  40  E.,  Sec.  31-36.  T.  26  N..  R. 

41  E.,  Sec.  13-17.  T.  26  N..  R.  41  E..  Sec. 
19-36.  T.  26  N..  R.  41  E..  Sec.  20-36,  T. 
26  N..  R.  42  E..  Sec.  17-19,  T.  26  N.,  R. 

42  E.,  Sec.  29-32. 
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^^  Piping  Plover  Critical  Habitat 


Uhlt  3  (Montana  •  Fort  Peck) 


N 


BIUJNO  CODE  4310-SS-C 


Unit  MT-4:  Nelson  Reservoir  and  R.  31  E.,  Sec.  9-11,  T.  31  N.,  R.  31  E., 

Bowdoin  NWR  Sec.  21-22,  T.  31  N.,  R.  31  E..  Sec.  25- 

This  unit  consists  of  the  following  28,  T.  31  N.,  R.  31  E.,  Sec.  33-36;  Nelson 

Township,  Range,  and  Sections:  Reservoir:  T.  31  N,,  R.  32  E.  Sec.  3-5, 

_  Bowdoin  NWR:  T.  30  N.,  R  31  E.,  Sec.  T.  32  N.,  R.  32  E.,  Sec.  14-15,  T.  32  N., 

1-2,  T.  30  N.,  R  31  E.,  Sec.  4,  T.  30  N.,  R  32  E.,  Sec.  22-24,  T.  32  N..  R.  32  E.,^ 


Sec.  26-27,  T.  32  N..  R.  32  E..  Sec.  32- 
35. 

MUMQ  COM  4«10-at-# 


N. 
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Nebraska 

Projection:  UTM  Zone  14.  NAD83 
Unit  NE-1:  Platte,  Loup,  and  Niobrara 

Rivers 

This  imit  consists  of  the  following 
Township,  Range,  and  Sections: 

T.08  N.,  R.13  W..  Sec.  04;  T.08  N.. 
R.13  W.,  Sec.  05;  T.D8  N.,  R.13  W..  Sec. 
06;  T.08  N.,  R.13  W.,  Sec.  07;  T.08  N., 
R.14  W..  Sec.  09;  T.08  N.,  R.14  W.,  Sec. 
10;  T.08  N.,  R.14  W..  Sec.  11;  T.08  N., 
R.14  W.,  Sec.  12;  T.08  N..  R.14  W.,  Sec. 
15;  T.08  N.,  R.14  W..  Sec.  16;  T.08  N., 
R.14  W..  Sec.  17;  T.08  N..  R.14  W.,  Sec. 
18;  T.08  N.,  R.15  W..  Sec.  13;  T.08  N.. 
R.15  W.,  Sec.  14;  T.08  N..  R.15  W.,  Sec. 
15;  T.08  N..  R.15  W.,  Sec.  16;  T.08  N., 
R.15  W.,  Sec.  17;  T.08  N.,  R.15  W.,  Sec. 
18;  T.08  N..  R.15  W.,  Sec.  19;  T.08  N., 
R.15  W..  Sec.  20;  T.08  N..  R.15  W.,  Sec. 
21;  T.08  N..  R.16  W.,  Sec.  07;  T.08  N., 
R.16  W.,  Sec.  08;  T.08  N..  R.16  W.,  Sec. 
13;  T.08  N..  R.16  W..  Sec.  14;  T.08  N.. 
R.16  W.,  Sec.  15;  T.08  N.,  R.16  W..  Sec. 
16;  T.08  N.,  R.16  W.,  Sec.  17;  T.08  N., 
R.16  W..  Sec.  18;  T.08  N.,  R.16  W.,  Sec. 
23;  T.08  N.,  R.16  W.,  Sec.  24;  T.08  N., 
R.17  W..  Sec.  07;  T.08  N.,  R.17  W..  Sec. 
08;  T.08  N.,  R.17  W.,  Sec.  10;  T.08  N., 
R.17  W..  Sec.  11;  T.08  N.,  R.17  W.,  Sec. 
12;  T.08  N..  R.17  W.,  Sec.  13;  T.08  N.. 
R.17  W.,  Sec.  14;  T.08  N.,  R.17  W.,  Sec. 
15;  T.08  N.,  R.17  W..  Sec.  16;  T.08  N., 
R.17  W.,  Sec.  17;  T.08  N.,  R.17  W.,  Sec. 
18;  T.08  N.,  R.18  W.,  Sec.  02;  T.08  N., 
R.18  W..  Sec.  03;  T.08  N.,  R.18  W.,  Sec. 
04;  T.08  N.,  R.18  W..  Sec.  05;  T.08  N., 
R.18  W.,  Sec.  06;  T.08  N.,  R.18  W.,  Sec. 
07;  T.08  N.,  R.18  W.,  Sec.  08;  T.08  N., 
R.18  W.,  Sec.  09;  T.08  N.,  R.18  W.,  Sec. 
10;  T.08  N.,  R.18  W.,  Sec.  11;  T.08  N., 
R.18  W.,  Sec.  12;  T.08  N..  R.19  W.,  Sec. 
01;  T.08  N.,  R.19  W.,  Sec.  02;  T.08  N., 
R.19  W.,  Sec.  03;  T.08  N.,  R.19  W.,  Sec. 
04;  T.08  N..  R.19  W.,  Sec.  05;  T.08  N., 
R.19  W.,  Sec.  06;  T.08  N..  R.19  W.,  Sec. 
07;  T.08  N.,  R.19  W.,  Sec.  08;  T.08  N., 
R.19  W.,  Sec.  09;  T.08  N.,  R.19  W.,  Sec. 
10;  T.08  N.,  R.19  W.,  Sec.  11;  T.08  N., 
R.19  W.,  Sec.  12;  T.08  N.,  R.20  W., 
Sec.Ol;  T.08  N.,  R.20  W.,  Sec.  02;  T.08 
N.,  R.20  W.,  Sec.  03;  T.08  N.,  R.20  W.. 
Sec.  04;  T.08  N.,  R.20  W.,  Sec.  05;  T.08 
N.,  R.20  W.,  Sec.  06;  T.08  N.,  R.20  W.. 
Sec.  07;  T.08  N.,  R.20  W.,  Sec.  08;  T.08 
N.,  R.20  W.,  Sec.  09;  T.08  N.,  R.20  W.. 
Sec.  10;  T.08  N.,  R.20  W.,  Sec.  11;  T.08 
N.,  R.20  W.,  Sec.  12;  T.08  N.,  R.21  W., 
Sec.  01;  T.08  N.,  R.21  W..  Sec.  02;  T.08 
N.,  R.21  W.,  Sec.  12;  T.09  N.,  R.IO  W., 
Sec.  03;  T.09  N.,  R.IO  W.,  Sec.  04;  T.09 
N.,  R.10  W.,  Sec.  05;  T.09  N..  R.IO  W., 
Sec.  06;  T.09  N.,  R.IO  W.,  Sec.  07;  T.09 
N..  R.11  W.,  Sec.  01;  T.09  N..  R.ll  W., 
Sec.  11;  T.09  N.,  R.ll  W.,  Sec.  12;  T.09 
N..  R.11  W.,  Sec.  14;  T.09  N.,  R.ll  W., 
Sec.  15;  T.09  N.,  R.11  W.,  Sec.  16;  T.09 
N..  R.11  W.,  Sec.  17;  T.09  N.,  R.ll  W.. 


Sec.  18;  T.09  N..  Rll  W.,  Sec.  19;  T.09  Sec.  28;  T.13  N.,  R.06  W.,  Sec.  29;  T.13 

N..  R.12  W..  Sec.  13;  T.09  N..  R.12  W..  N.,  R06  W..  Sec.  31;  T.13  N..  R06  W.. 

Sec.  22;  T.09  N..  R.12  W.,  Sec.  23;  T.09  Sec.  32;  T.14  N.,  R.04  W.,  Sec.  04;  T.14 

N.,  R.12  W.,  Sec.  24;  T.09  N.,  R.12  W.,  N..  R.04  W.,  Sec.  05;  T.14  N.,  R.04  W., 

Sec.  26;  T.09  N.,  Rl2  W.,  Sec.  27;  T.09  Sec.  07;  T.14  N.,  R.04  W.,  Sec.  08;  T.14 

N..  R.12  W.,  Sec.  28;  T.09  N.,  R.12  W.,  N.,  R.04  W.,  Sec.  09;  T.14  N..  R.04  W.. 

Sec.  29;  T.09  N..  R.12  W.,  Sec.  30;  T.09  Sec.  18;  T.14  N..  R.05  W..  Sec.  13;  T.14 

N.,  R.12  W.,  Sec.  31;  T.09  N..  R.13  W.,  N.,  R.05  W..  Sec.  14;  T.14  N..  R.05  W.. 

Sec.  25;  T.09  N..  R.13  W..  Sec.  26;  T.09  Sec.  22;  T.14  N..  R.05  W.,  Sec.  23;  T.14 

N..  R.13  W..  Sec.  27;  T.09  N.,  R.13  W.,  N.,  R.05  W.,  Sec.  24;  T.14  N.,  R.05  W., 

Sec.  33;  T.09  N.,  R.13  W..  Sec.  34;  T.09  Sec.  27;  T.14  N..  R.05  W.,  Sec.  28;  T.14 

N..  R13  W.,  Sec.  35;  T.09  N.,  R.13  W.,  N.,  R.05  W.,  Sec.  32;  T.14  N.,  R.05  W., 

Sec.  36;  T.09  N.,  R.20  W.,  Sec.  31;  T.09  Sec.  33;  T.14  N.,  R.39  W.,  Sec.  02;  T.14 

N.,  R.21  W.,  Sec.  19;  T.09  N.,  R.21  W..  N..  R.39  W.,  Sec.  03;  T.14  N.,  R39  W.. 

Sec.  20;  T.09  N.,  R.21  W.,  Sec.  21;  T.09  Sec.  04;  T.14  N..  R.39  W.,  Sec.  05;  T.14 

N.,  R.21  W..  Sec.  27;  T.09  N.,  R.21  W.,  N..  R.39  W.,  Sec.  11;  T.15  N..  R03  W.. 

Sec.  28;  T.09  N.,  R.21  W.,  Sec.  29;  T.09  Sec.  03;  T.15  N..  R.03  W.,  Sec.  04;  T.15 

N.,  R.21  W.,  Sec.  34;  T.09  N.,  R.21  W.,  N.,  R.03  W.,  Sec.  05;  T.15  N.,  R03  W.. 

Sec.  35;  T.09  N.,  R.21  W.,  Sec.  36;  T.09  Sec.  07;  T.15  N..  R.03  W.,  Sec.  08;  T.15 

N.,  R.22  W.,  Sec.  04;  T.09  N..  R.22  W.,  N..  R.03  W..  Sec.  09;  T.15  N..  R.03  W.. 

Sec.  05;  T.09  N..  R.22  W.,  Sec.  06;  T.09  Sec.  17;  T.15  N..  R.03  W.,  Sec.  18;  T.15 

N.,  R.22  W.,  Sec.  08;  T.09  N.,  R.22  W.,  N.,  R.03  W.,  Sec.  19;  T.15  N.,  R04  W.. 

Sec.  09;  T.09  N.,  R.22  W..  Sec.  10;  T.09  Sec.  12;  T.15  N..  R.04  W.,  Sec.  13;  T.15 

N..  R.22  W.,  Sec.  14;  T.09  N.,  R.22  W.,  N.,  R.04  W..  Sec.  14;  T.15  N..  R.04  W.. 

Sec.  15;  T.09  N.,  R.22  W.,  Sec.  23;  T.09  Sec.  23;  T.15  N.,  R.04  W.,  Sec.  24;  T.15 

N.,  R.22  W..  Sec.  24;  T.IO  N.,  R.08  W.,  N..  R.04  W..  Sec.  26;  T.15  N.,  R04  W., 

Sec.  06;  T.IO  N.,  R.09  W.,  Sec.  01;  T.IO  Sec.  27;  T.15  N.,  R.04  W.,  Sec.  33;  T.15 

N.,  R.09  W.,  Sec.  11;  T.IO  N.,  R.09  W.,  N.,  R.04  W.,  Sec.  34;  T.15  N.,  R.06  W., 

Sec.  12;  T.IO  N.,  R.09  W..  Sec.  14;  T.IO  Sec.  06;  T.15  N.,  R.07  W..  Sec.  01;  T.15 

N.,  R.09  W.,  Sec.  15;  T.IO  N..  R.09  W.,  N..  R.07  W.,  Sec.  02;  T.15  N.,  R.07  W.. 

Sec.  21;  T.IO  N.,  R.09  W.,  Sec.  22;  T.IO  Sec.  03;  T.15  N.,  R.07  W.,  Sec.  04;  T.15 

N.,  R.09  W.,  Sec.  28;  T.IO  N..  R.09  W.,  N.,  R.07  W.,  Sec.  05;  T.15  N..  R.07  W.. 

Sec.  29;  T.IO  N..  R.10  W.,  Sec.  25;  T.IO  Sec.  07;  T.15  N.,  R.07  W.,  Sec.  08;  T.15 

N.,  R.10  W.,  Sec.  33;  T.IO  N.,  R.10  W.,  N..  R.07  W..  Sec.  09;  T.15  N..  R.07  W.. 

Sec.  34;  T.IO  N.,  R.10  W.,  Sec.  35;  T.IO  Sec.  10;  T.15  N.,  R.08  W.,  Sec.  07;  T.15 

N.,  R.10  W.,  Sec.  36;  T.IO  N..  R.22  W.,  N.,  R.08  W..  Sec.  08;  T.15  N..  R.08  W., 

Sec.  31;  T.IO  N..  R.23  W.,  Sec.  20;  T.IO  Sec.  12;  T.15  N..  R.08  W..  Sec.  13;  T.15 

N.,  R.23  W.,  Sec.  21;  T.IO^^J..  R.23  W.,  N..  R.08  W.,  Sec.  14;  T.15  N.,  R.08  W., 

Sec.  22;  T.IO  N.,  R.23  W.,  Sec.  25;  T.IO  Sec.  15;  T.15  N.,  R.08  W.,  Sec.  16;  T.15 

N.,  R.23  W.,  Sec.  26;  T.IO  N.,  R.23  W.,  N..  R.08  W..  Sec.  17;  T.15  N..  R08  W., 

Sec.  27;  T.IO  N.,  R.23  W.,  Sec.  28;  T.IO  SeC;  18;  T.15  N..  R.09  W.,  Sec.  07;  T.15 

N..  R.23  W.,  Sec.  36;  T.ll  N.,  R.07  W.,  N.,  R.09  W.,  Sec.  08;  T.15  N..  R.09  W.. 

Sec.  06;  T.ll  N.,  R.08  W.,  Sec.  01;  T.ll  Sec.  09;  T.15  N.,  R.09  W.,  Sec.  10;  T.15 

N.,  R.08  W.,  Sec.  02;  T.ll  N.,  R.08  W.,  N.,  R.09  W..  Sec.  11;  T.15  N.,  R.09  W.. 

Sec.  10;  T.ll  N.,  R.08  W.,  Sec.  11;  T.ll  Sec.  12;  T.15  N.,  R.09  W..  Sec.  13;  T.15 

N.,  R.08  W.,  Sec.  15;  T.ll  N..  R.08  W..  N.,  R09  W.,  Sec.  14;  T.15  N.,  R.09  W.. 

Sec.  16;  T.ll  N.,  R.08  W.,  Sec.  20;  T.ll  Sec.  15;  T.15  N.,  R.09  W.,  Sec.  16;  T.15 

N.,  R.08  W.,  Sec.  21;  T.ll  N.,  R.08  W..  N..  R.09  W..  Sec.  17;  T.15  N.,  R.09  W., 

Sec.  29;  T.ll  N.,  R.08  W.,  Sec.  30;  T.ll  Sec.  18;  T.15  N.,  R.38  W.,  Sec.  19;  T.15 

N.,  R.08  W.,  Sec.  31;  T.ll  N.,  R.09  W.,  N..  R.38  W.,  Sec.  20;  T.15  N.,  R.38  W.. 

Sec.36;  T.12  N.,  R.06  W.,  Sec.  06;  T.12  Sec.  21;  T.15  N.,  R.38  W..  Sec.  28;  T.15 

N.,  R.07  W..  Sec.  01;  T.12  N..  R.07  W..  N..  R.38  W..  Sec.  29;  T.15  N..  R.38  W., 

Sec.  02;  T.12  N..  R.07  W.,  Sec.  10;  T.12  Sec.  30;  T.15  N..  R.38  W.,  Sec.  33;  T.15 

N.,  R.07  W.,  Sec.  11;  T.12  N.,  R.07  W.,  N..  R.39  W.,  Sec.  24;  T.15  N..  R.39  W., 

Sec.  12;  T.12  N.,  R.07  W.,  Sec.  14;  T.12  Sec.  25;  T.15  N.,  R.39  W.,  Sec.  30;  T.15 

N.,  R.07  W..  Sec.  15;  T.12  N.,  R.07  W..  N.,  R.39  W.,  Sec.  31;  T.15  N.,  R.39  W.. 

Sec.  16;  T.12  N.,  R.07  W.,  Sec.  20;  T.12  Sec.  32;  T.15  N.,  R.39  W..  Sec.  33:  T.15 

N.,  R.07  W.,  Sec.  21;  T.12  N..  R.07  W.,  N..  R.39  W.,  Sec.  34;  T.15  N.,  R.40  W., 

Sec.  22;  T.12  N.,  R.07  W.,  Sec.  29;  T.12  Sec.  10;  T.15  N..  R.40  W.,  Sec.  23;  T.15 

N.,  R.07  W..  Sec.  30;  T.12  N.,  R.07  W.,  N.,  R.40  W..  Sec.  24;  T.15  N..  R.40  W., 

sec.  31;  T.12  N.,  R.08  W.,  Sec.  36;  T.13  Sec.  25;  T.15  N.,  R.40  W..  Sec.  26;  T.15 

N..  R.05  W.,  Sec.  05;  T.13  N.,  R.05  W..  N.,  R.40  W..  Sec.  36;  T.16  N.,  R.Ol  W.. 

Sec.  06;  T.13  N.,  R.05  W..  Sec.  07;  T.13  Sec.  01;  T.16  N.,  R.Ol  W..  Sec.  02;  T.16 

N.,  R.06  W.,  Sec.  12;  T.13  N.,  R.06  W.,  N.,  R.01  W.,  Sec.  03;  T.16  N.,  R.01  W., 

Sec.  13;  T.13  N.,  R.06  W.,  Sec.  14;  T.13  Sec.  04;  T.16  N..  R.Ol  W..  Sec.  07;  T.16 

N..  R.06  W.,  Sec.  15;  T.13  N..  R.06  W.,  N.,  R.01  W..  Sec.  08;  T.16  N.,  R.01  W., 

Sec.  21;  T.13  N.,  R.06  W.,  Sec.  22;  T.13  Sec.  09;  T.16  N.,  R.01  W..  Sec.  10;  T.16 

N..  R.06  W.,  Sec.  23;  T.13  N.,  R.06  W.,  N.,  R.Ol  W.,  Sec.  17;  T.16  N..  R.01  W., 


31792 


Federal  Register/ Vol.  66.  No.  113 /Tuesday,  June  12,  2001  / Proposed  Rules 


Sec.  18;  T.16  N., 
N..  R.02  W.,  Sec. 
Sec.  12;  T.16  N., 
N.,  R.02  W.,  Sec. 
Sec.  15;  T.16  N., 
N..  R.02  W.,  Sec. 
Sec.  20;  T.16  N., 
N..  R.02  W..  Sec. 
Sec.  30;  T.16  N., 
N..  R.03  W..  Sec. 
Sec.  33;  T.16  N., 
N.,  R.03  W..  Sec. 
Sec.  36;  T.16  N., 
N.,  R.04  W.,  Sec. 
Sec.  01;  T.16  N., 
N..  R.05  W.,  Sec. 
Sec.  04;  T.16  N., 
N.,  R.05  W..  Sec. 
Sec.  08;  T.16  N.. 
N..  R.05  W.,  Sec. 
Sec.  18;  T.16  N., 
N..  R.06  W..  Sec. 
Sec.  22;  T.16  N.. 
N..  R.06  W..  Sec. 
Sec.  27;  T.16  N., 
N..  R.06  W..  Sec. 
Sec.  31;  T.16  N., 
N..  R.07  W.,  Sec. 
Sec.  16;  T.17  N., 
N.,  R.01  W.,  Sec. 
Sec.  21;  T.17  N.. 
N.,  ROl  W.,  Sec. 
Sec.  25;  T.17  N., 
N..  R.01  W..  Sec. 
Sec.  03;  T.17  N., 
N..  R.02  W..  Sec. 
Sec.  08;  T.17  N., 
N..  R.02  W.,  Sec. 
Sec.  13;  T.17  N., 
N..  R.02  W.,  Sec. 
Sec.  22;  T.17  N., 
N..  R.02  W..  Sec. 
Sec.  10;  T.17  N.. 
N..  R.03  W.,  Sec. 
Sec.  13;  T.17  N., 
N.,  R.03  W..  Sec. 
Sec.  16;  T.17  N.. 
N.,  R.03  W.,  Sec. 
Sec.  19;  T.17  N.. 
N.,  R.03  W..  Sec. 
Sec.  30;  T.17  N., 
N.,  R.04  W.,  Sec. 
Sec.  26;  T.17  N., 
N..  R.04  W..  Sec. 
Sec.  32;  T.17  N., 
N.,  R.04  W..  Sec. 
Sec.  35;  T.17  N., 
N.,  R.05  W.,  Sec. 
Sec.  06;  T.31  N., 
N..  R.07  W..  Sec. 
Sec.  03;  T.31  N.. 
N..  R.06  W..  Sec. 
Sec.  18;  T.32  N., 
N..  R.06  W.,  Sec. 
Sec.  29;  T.32  N., 
N.,  R.06  W.,  Sec. 
Sec.  29;  T.32  N., 
N.,  R.07  W.,  Sec. 


R.02  W.. 
11;  T.16 
R.02  W., 
14;  T.16 
R.02  W.. 
19;  T.16 
R.02  W.. 
29;  T.16 
R.03  W.. 
26;  T.16 
R.03W., 
35;  T.16 
R.04  W.. 
06;  T.16 
R.05  W., 
03;  T.16 
R.05  W.. 
07;  T.16 
R.05  W., 
10;  T.16 
R.06  W., 
14;  T.16 
R.06  W.. 
24;  T.16 
R.06  W.. 
29;  T.16 
R.06  W., 
36;  T.17 
R.01  W., 
18;  T.17 
R.01  W.. 
23;  T.17 
R.01  W., 
36;  T.17 
R.02  W.. 
07;  T.17 
R.02  W., 
10;  T.17 
R.02  W., 
15;  T.17 
R.02  W.. 
24;  T.17 
R.03  W.. 
12;  T.17 
R.03  W.. 
15;  T.17 
R.03  W., 
18;  T.17 
R.03  W., 
21;  T.17 
R.04  W., 
25;  T.17 
R.04  W., 
28;  T.17 
R.04  W.. 
34;  T.17 
R.05  W., 
36;  T.31 
R.07  W., 
02;  T.31 
R.07  W.. 
17;  T.32 
R.06  W., 
20;  T.32 
R.06  W.. 
31;  T.32 
R.07  W.. 
31;  T.32 


Sec.  10;  T.16 
N.,  R.02  W., 
Sec.  13;  T.16 
N..  R.02  W.. 
Sec.  16;  T.16 
N.,  R.02  W., 
Sec.  21;  T.16 
N..  R.02  W.. 
Sec.  25;  T.16 
N.,  R.03  W., 
Sec.  34;  T.16 
N.,  R.03  W.. 
Sec.  05;  T.16 
N.,  R.05  W., 
Sec.  02;  T.16 
N..  R05  W., 
Sec.  05;  T.16 
N..  R.05  W.. 
Sec.  09;  T.16 
N..  R05  W.. 
Sec.  13;  T.16 
N..R.06W.. 
Sec.  23;  T.16 
N.,R.06W.. 
Sec.  28;  T.16 
N..R06W., 
Sec.  32;  T.16 
N..  ROl  W.. 
Sec.  17;  T.17 
N..  R.01  W., 
Sec.  22;  T.17 
N..  R.01  W.. 
Sec.  26;  T.17 
N..  R.02  W.. 
Sec.  04;  T.17 
N.,  R.02  W.. 
Sec.  09;  T.17 
N..  R.02  W., 
Sec.  14;  T.17 
N..R.02W.. 
Sec.  23;  T.17 
N.,  R.03  W., 
Sec.  11;  T.17 
N..  R03  W.. 
Sec.  14;  T.17 
N.,  R.03  W., 
Sec.  17;  T.17 
N..  R.03  W., 
Sec.  20;  T.17 
N..  R.03  W.. 
Sec.  24;  T.17 
N..  R.04  W., 
Sec.  27;  T.17 
N.,  R.04  W., 
Sec.  33;  T.17 
N..  R.04  W., 
Sec.  35;  T.17 
N..  R.06  W.. 
Sec.  01;  T.31 
N..  R.07  W., 
Sec.  04;  T.32 
N.,R.06W., 
Sec.  19;  T.32 
N..R.06W.. 
Sec.  30;  T.32 
N.,  R.07  W., 
Sec.  30;  T.32 
N.,  R07  W., 


Sec.  32;  T.32  N., 
N.,  R.07  W.,  Sec. 
Sec.  36;  T.32  N.. 
N.,  R.08  W..  Sec. 
Sec.  15;  T.32  N., 
N.,  R.08  W.,  Sec. 
Sec.  22;  T.32  N., 
N..  R.08  W..  Sec. 
Sec.  25;  T.32  N., 
N.,R.09W.,Sec. 
Sec.  04;  T.32  N., 
N..  R.09  W.,  Sec. 
Sec.  08;  T.32  N., 
N.,  R.09  W..  Sec. 
Sec.  11;  T.32  N., 
N..R.10W.,Sec. 
Sec.  02;  T.32  N.. 
N.,  RIO  W..  Sec. 
Sec.  05;  T.32  N., 
N..  R.10  W.,  Sec. 
Sec.  10;  T.32  N., 
N..  R.10  W..  Sec. 
Sec.  01;  T.32  N., 
N..  Rll  W..  Sec. 
Sec.  05;  T.32  N., 
N.,  R.18  W.,  Sec. 
Sec.  02;  T.32  N., 
N.,  R.18  W..  Sec. 
Sec.  08;  T.32  N.. 
N.,  R.18  W..  Sec. 
Sec.  16;  T.32  N., 
N.,  R.18  W..  Sec. 
Sec.  19;  T.32  N., 
N.,R.19W.,Sec. 
Sec.  22;  T.32  N., 
N.,  R.19  W.,  Sec. 
Sec.  26;  T.32  N., 
N.,  R.19  W..  Sec. 
Sec.  29;  T.32  N., 
N..  R.20  W..  Sec. 
Sec.  20;  T.32  N., 
N..  R.20  W..  Sec. 
Sec.  23;  T.32  N., 
N..  R.20  W.,  Sec. 
Sec.  26;  T.32  N., 
N..  R.21  W.,  Sec. 
Sec.  17;  T.32  N., 
N..  R.21  W..  Sec. 
Sec.  21;  T.32  N., 
N.,  R.21  W..  Sec. 
Sec.  24;  T.32  N., 
N..  R.22  W.,  Sec. 
Sec.  04;  T.32  N.. 
N..  R.22  W.,  Sec. 
Sec.  08;  T.32  N., 
N.,  R.22  W..  Sec. 
Sec.  11;  T.32  N.. 
N.,  R.22  W..  Sec. 
Sec.  14;  T.32  N., 
N..  R.23  W.,  Sec. 
Sec.  29;  T.33  N., 
N..  Rll  W..  Sec. 
Sec.  33;  T.33  N., 
N.,  R.12  W.,  Sec. 
Sec.  18;  T.33  N., 
N..  R.12  W..  Sec. 
Sec.  21;  T.33  N., 
N..  R.12  W.,  Sec. 


R.07  W..  Sec.  33;  T.32 
34;  T.32  N..  R.07  W.. 
R.08  W.,  Sec.  07;  T.32 
08;  T.32  N.,  R.08  W., 
R.08  W.,  Sec.  16;  T.32 
17;  T.32  N..  R.08  W.. 
R.08  W..  Sec.  23;  T.32 
24;  T.32  N..  R.08  W.. 
R.09  W..  Sec.  02;  T.32 
03;  T.32  N..  R.09  W., 
R.09  W.,  Sec.  05;  T.32 
06;  T.32  N.,  R09  W., 
R.09  W.,  Sec.  09;  T.32 
10;  T.32  N..  R.09  W.. 
R.09  W.,  Sec.  12;  T.32 
01;  T.32  N.,  RIO  W., 
R.10  W.,  Sec.  03:  T.32 
04;  T.32  N.,  R.10  W.. 
R.10  W..  Sec.  06;  T.32 
09;  T.32  N..  RIO  W., 
R.10  W..  Sec.  11;  T.32 
12;  T.32  N..  Rll  W.. 
Rll  W.,  Sec.  02;  T.32 
03;T.32N.,R17W.. 
R.17  W.,  Sec.  06:T.32 
01;  T.32  N.,  R.18  W., 
R.18  W,  Sec.  03;  T.32 
04;  T.32  N.,  R.18  W., 
R18  W.,  Sec.  09;  T.32 
10;  T.32  N.,  R.18  W.. 
R.18  W.,  Sec.  17;  T.32 
18;  T.32  N..  R.18  W.. 
R.19  W..  Sec.  19;  T.32 
20;  T.32  N.,  R.19  W., 
R.19  W..  Sec.  23;  T.32 
24;  T.32  N.,  R.19  W., 
R.19  W..  Sec.  27;  T.32 
28;  T.32  N.,  R.19  W.. 
R.19  W.,  Sec.  30;  T.32 
19;  T.32  N.,  R.20  W., 
R.20  W.,  Sec.  21;  T.32 
22;  T.32  N..  R.20  W., 
R.20  W..  Sec.  24;  T.32 
25;  T.32  N.,  R.20  W., 
R.21  W.,  Sec.  07;  T.32 
16;  T.32  N.,  R.21  W., 
R.21  W.,  Sec.  18;  T.32 
20;  T.32  N.,  R.21  W., 
R.21  W.,  Sec.22;  T.32 
23;  T.32  N.,  R.21  W., 
R.22  W.,  Sec.  02;  T.32 
03;  T.32  N.,  R.22  W.. 
R.22  W.,  Sec.  05;  T.32 
06;T.32N..R.22  W., 
R.22  W..  Sec.  09;  T.32 
10;  T.32  N.,  R.22  W., 
R.22  W.,  Sec.  12;  T.32 
13;  T.32  N.,  R.22  W., 
R.23W..  Sec.  01;T.32 
02;T.33N..  Rll  W., 
R.ll  W.,  Sec.  30;T.33 
32;  T.33  N..  R.ll  W.. 
R.ll  W.,  Sec.  34;  T.33 
17;  T.33  N.,  R.12  W., 
R.12  W.,  Sec.  19;  T.33 
20;  T.33  N.,  R.12  W., 
R.12  W.,  Sec.  25;  T.33 
26;  T.33  N..  R12  W., 


Sec.  27;  T.33  N., 
N.,  R.12  W.,  Sec. 
Sec.  07;  T.33  N.. 
N..  R.13  W..  Sec. 
Sec.  10;  T.33  N., 
N..  R.13  W..  Sec. 
Sec.  16;  T.33  N., 
N..  R.13  W..  Sec. 
Sec.  23;  T.33  N.. 
N..  R.14W..Sec. 
Sec.  02;  T.33  N., 
N.,  R15  W..  Sec. 
Sec.  03;  T.33  N., 
N..  R.15  W..  Sec. 
Sec.  07;  T.33  N., 
N..  R.15  W..  Sec. 
Sec.  18;  T.33  N., 
N.,  R.16  W.,  Sec. 
Sec.  13;  T.33  N., 
N..  R.16  W..  Sec. 
Sec.  16;  T.33  N., 
N.,  R.16  W.,  Sec. 
Sec.  21;  T.33  N.. 
N..  R.16  W..  Sec. 
Sec.  30:  T.33  N., 
N.,  R.17  W.,  Sec. 
Sec.  27;  T.33  N.. 
N.,  R.17  W.,  Sec. 
Sec.  34;  T.33  N., 
N.,  R.17  W.,  Sec. 
Sec.  36;  T.33  N., 
N.,  R.23  W..  Sec. 
Sec.  33;  T.33  N., 
N.,  R.23  W..  Sec. 
Sec.  16;  T.33  N., 
N..  R.24  W.,  Sec. 
Sec.  22;  T.33  N.. 
N..  R.24  W.,  Sec. 
Sec.  27;  T.33  N., 
N.,R.14W.,Sec. 
Sec.  27;  T.34  N., 
N.,  R.14  W.,  Sec. 
Sec.  30;  T.34  N., 
N..  R.14  W..  Sec. 
Sec.  35;  T.34  N., 
N.,  R.15  W..  Sec. 
Sec.  36;  T.12  N., 
N.,  R.10  E.,  Sec 
Sec.  05;  T.12  N., 
N.,  R.10  E.,  Sec. 
Sec.  11;  T.12  N., 
N..  R.10  E.,  Sec. 
Sec.  24;  T.12  N., 
N..  R.ll  E.,  Sec. 
Sec.  12;  T.12  N., 
N..  R.ll  E.,  Sec. 
Sec.  16;  T.12  N., 
N.,R.11E.,  Sec. 
Sec.  20;  T.12  N., 
N.,  R.12  E.,  Sec 
Sec.  04;  T.13  N.. 
N.,  R.10  E.,  Sec 
Sec.  08;  T.13  N., 
N.,  R.10  E.,  Sec. 
Sec.  18;  T.13  N., 
N..  R.10  E.,  Sec 
Sec.  30;  T.13  N., 
N.,  R.10  E.,  Sec. 


R.12  W.,  Sec.  28;  T.33 
36;  T.33  N.,  R.13  W.. 
R.13  W..  Sec.  08;  T.33 
09;  T.33  N.,  R.13  W., 
R.13  W..  Sec.  14;  T.33 
15;  T.33  N..  R.13  W.. 
R.13  W.,  Sec.  17;  T.33 
18;  T.33  N.,  R.13  W., 
R13  W.,  Sec.  24;  T.33 
01;  T.33  N.,  R.14  W.. 
R.14  W.,  Sec.  12;  T.33 
02;  T.33  N..  R.15  W.. 
R.15  W.,  Sec.  04;  T.33 
05;  T.33  N..  R.15  W., 
R.15  W..  Sec.  08;  T.33 
09;  T.33  N.,  R.15  W., 
R.16  W.,  Sec.  11;  T.33 
12;  T.33  N..  R.16  W.. 
R.16  W..  Sec.  14;  T.33 
15;  T.33  N.,  R.16  W., 
R.16  W.,  Sec.  19;  T.33 
20;  T.33  N.,  R.16  W., 
R.16  W..  Sec.  22;  T.33 
29;  T.33  N.,  R.16  W., 
R.17  W..  Sec.  25;  T.33 
26;  T.33  N..  R.17  W., 
R.17W..  Sec.  31;T.33 
33;  T.33  N..  R.17  W.. 
R.17  W.,  Sec.  35;  T.33 
36;  T.33  N.,  R.18  W.. 
R.23  W.,  Sec.  31;  T.33 
32;  T.33  N.,  R.23  W., 
R.23  W..  Sec.  34;  T.33 
35;  T.33  N.,  R.24  W., 
R.24  W.,  Sec.  17;  T.33 
21;  T.33  N..  R.24  W., 
R.24  W.,  Sec.  25;  T.33 
26;  T.33  N..  R.24  W., 
R.24  W.,  Sec.  36;  T.34 
26;  T.34  N..  R.14  W., 
R.14  W.,  Sec.  28;  T.34 
29;  T.34  N.,  R.14  W., 
R.14  W.,  Sec.  31;  T.34 
34;  T.34  N..  R.14  W.. 
R.15  W.,  Sec.  25;  T.34 
35;  T.34  N..  R.15  W.. 
R.10  E.,  Sec.  03;  T.12 
04;  T.12  N.,  R.10  E., 
R.10  E.,  Sec.  09;  T.12 
10;  T.12  N.,  R.10  E., 
R.10  E.,  Sec.  12;  T.12 
13;  T.12  N.,  R.10  E., 
RUE.,  Sec.  01;  T.12 
11;  T.12  N.,  R.ll  E., 
R.ll  E..  Sec.  14;  T.12 
15;  T.12  N.,  R.ll  E.. 
Rll  E..  Sec.  18;  T.12 
19;  T.12  N.,  Rll  E.. 
RUE.,  Sec.  21;  T.12 
06;  T.13  N..  R.10  E., 
R.10  E.,  Sec.  05;  T.13 
07;  T.13  N.,  R.10  E.. 
R.10  E..  Sec.  09;  T.13 
17;  T.13  N.,  R.10  E.. 
R.10  E.,  Sec.  19;  T.13 
29;  T.13  N..  R.10  E., 
R.10  E..  Sec.  32;  T.13 
33;  T.13  N.,  R.12  E., 
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Sec.  25;  T.13  N.,  R.12  E.,  Sec.  26;  T.13  Sec.  05;  T.16  N.,  R.02  E..  Sec.  06;  T.16 

N.,  R.12  E.,  Sec.  27;  T.13  N.,  R.12  E.,  N.,  R.02  E.,  Sec.  07;  T.16  N.,  R.02  E., 

Sec.  28;  T.13  N.,  R.12  E.,  Sec.  31;  T.13  Sec.  08;  T.16  N.,  R.02  E.,  Sec.  09;  T.16 

N.,  R.12  E.,  Sec.  32;  T.13  N.,  R.12  E.,  N.,  R.02  E.,  Sec.  10;  T.16  N..  R.02  E.. 

Sec.  33;  T.13  N..  R.12  E..  Sec.  34;  T.13  Sec.  11;  T.16  N..  R.02  E.,  Sec.  12;  T.16 

N.,  R.12  E..  Sec.  36;  T.13  N.,  R.13  E.,  N.,  R.03  E.,  Sec.  04;  T.16  N.,  R.03  E., 

Sec.  25;  T.13  N.,  R.13  E.,  Sec.  26;  T.13  Sec.  05;  T.16  N.,  R.03  E.,  Sec.  06;  T.16 

N.,  R.13  E.,  Sec.  30;  T.13  N.,  R13  E.,  N.,  R.08  E.,  Sec.  01;  T.16  N.,  R.08  E.. 

Sec.  31;  T.13  N.,  R.13  E.,  Sec.  32;  T.13  Sec.  02;  T.16  N..  R.08  E.,  Sec.  12;  T.16 

N..  R.13  E.,  Sec.  33;  T.13  N.,  R.13  E.,  N.,  R.09  E.,  Sec.  06;  T.16  N.,  R.09  E., 

Sec.  34;  T.13  N.,  R.13  E.,  Sec.  35;  T.13  Sec.07;  T.16  N.,  R.09  E.,  Sec.  08;  T.16 

N.,  R.13  E.,  Sec.  36;  T.14  N.,  R.09  E.,  N.,  R.09  E.,  Sec.  09;  T.16  N.,  R.09  E.. 

Sec.  01;  T.14  N.,  R.09  E.,  Sec.  12;  T.14  Sec.  16;  T.16  N.,  R.09  E.,  Sec.  17;  T.16 

N.,  R.10  E.,  Sec.  06;  T.14  N.,  R.10  E.,  N..  R.09  E.,  Sec.  21;  T.16  N.,  R.09  E., 

Sec.  07;  T.14  N.,  R.10  E.,  Sec.  08;  T.14  Sec.  22;  T.16  N.,  R09  E..  Sec.  27;  T.16 

N..  R.10  E.,  Sec.  17;  T.14  N.,  R.10  E.,  N.,  R.09  E.,  Sec.  28;  T.16  N.,  R.09  E., 

Sec.  18;  T.14  N.,  R.10  E.,  Sec.  20;  T.14  Sec.  33;  T.16  N.,  R.09  E.,  Sec.  34;  T.17 

N.,  R.10  E.,  Sec.  29;  T.14  N.,  R.10  E.,  N.,  R.01  E.,  Sec.  29;  T.17  N..  R.01  E., 

Sec.  32;  T.15  N.,  R.09  E..  Sec.  01;  T.15  Sec.  30;  T.17  N.,  R.01  E.,  Sec.  31;  T.17 

N.,  R.09  E.,  Sec.  02;  T.15  N.,  R.09  E.,  N..  R.01  E.,  Sec.  32;  T.17  N.,  R.01  E., 

Sec.  03;  T.15  N..  R.09  E.,  Sec.  11;  T.15  Sec.  33;  T.17  N.,  ROl  E.,  Sec.  34;  T.17 

N.,  R.09  E.,  Sec.  12;  T.15  N.,  R.09  E.,  N.,  R.01  E.,  Sec.  35;  T.17  N.,  R.01  E., 

Sec.  13;  T.15  N.,  R.09  E.,  Sec.  24;  T.15  Sec.  36;  T.17  N.,  R.03  E..  Sec.  25;  T.17 

N.,  R.09  E.,  Sec.  25;  T.15  N.,  R.09  E.,  N.,  R.03  E..  Sec.  26;  T.17  N.,  R.03  E., 

Sec.  36;  T.15  N.,  R.10  E.,  Sec.  19;  T.16  Sec.  27;  T.17  N.,  R.03  E.,  Sec.  31;  T.17 

N.,  R.01  E.,  Sec.  01;  T.16  N..  R.01  E.,  N.,  R.03  E.,  Sec.  32;  T.17  N.,  R.03  E., 

Sec.  02;  T.16  N.,  R.01  E.,  Sec.  04;  T.16  Sec.  33;  T.17  N.,  R.03  E.,  Sec.  34;  T.17 

N.,  R.01  E..  Sec.  05;  T.16  N..  R.01  E.,  N.,  R.04  E.,  Sec.  09;  T.17  N.,  R.04  E.. 

Sec.  06;  T.16  N..  R.01  E.,  Sec.  12;  T.16  Sec.  10;  T.17  N.,  R.04  E.,  Sec.  11;  T.17 

N..  R.02  E..  Sec.  01;  T.16  N.,  R.02  E..  N..  R.04  E.,  Sec.  12;  T.17  N..  R.04  E., 

Sec.  02;  T.16  N..  R.02  E.,  Sec.  03;  T.16  Sec.  14;  T.17  N..  R.04  E.,  Sec.  15;  T.17 

N.,  R.02  E.,  Sec.  04;  T.16  N.,  R.02  E.,  N.,  R.04  E.,  Sec.  16;  T.17  N.,  R.04  E., 


Sec.  17;  T. 
N.,  R.04  E. 
Sec.  29;  T 
N.,  R.05  E. 
Sec.  08;  T. 
N.,  R.05  E. 

N..  R.05  E. 
Sec.  07;  T. 
N.,  R.06  E, 
Sec.  14;  T. 
N.,  R.06  E, 
Sec.  17;  T. 
N..R.06E, 
Sec.  23;  T. 
N..  R.07  E 
Sec.  14;  T. 
N.,  R.07  E 
Sec.  17;  T. 
N..  R.07  E 
Sec.  20;  T. 
N.,  R.07  E 
Sec.  23;  T, 
N..  R.08  E 
Sec.  21;  T, 
N.,  R.08  E 
Sec.  29;  T, 
N.,  R.08  E 
Sec.  36. 


17  N, 

t  dOC< 

17  N. 

17  N. 

17  N, 

17  N. 
Sec 

17  N. 

17  N. 

17  N. 
,Sec. 
17  N. 

>i  dOC> 

17  N. 
17  N. 

17  N. 

.'i  oOCt 

17  N. 
17  N. 


,R.04E., 

21;  T.17 
,R.04E., 

07;  T.17 
,  R.05  E., 

10;  T.17 
.  R.05  E., 

15;  T.17 
,  R.06  E., 

09;  T.17 
,  R.06  E., 

16;  T.17 
,  R.06  E., 

22;  T.17 
,R.06E., 

13;  T.17 
,  R.07  E., 

16;  T.17 
.R.07E., 

19;  T.17 
,R.07E., 

22;  T.17 
,  R.07  E., 

20;  T.17 
,  R.08  E., 

28;  T.17 
,  R.08  E., 

35;  T.17 


Sec.  20;  T.17 
N.,R04E.. 
Sec.  30;  T.17 
N..  R.05  E., 
Sec.  09;  T.17 
N.,  R.05  E., 
Sec.  14;  T.17 
N.,R.06E.. 
Sec.  08;  T.17 
N..R.06E., 
Sec.  15;  T.17 
N..  R.06  E.. 
Sec.  18;  T.17 
N..R.06E.. 
Sec.  24;  T.17 
N.,  R.07  E., 
Sec.  15;  T.17 
N.,  R.07  E., 
Sec.  18;  T.17 
N.,  R.07  E.. 
Sec.  21;  T.17 
N..R.07E., 
Sec.  24;  T.17 
N..R.08E., 
Sec.  27;  T.17 
N.,  R.08  E.. 
Sec.  34;  T.17 
N..R.08E,, 
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North  Dakota 

Projection:  UTM  Zone  14,  NAD27, 

Clarke  1866 
Unit  ND-1:  Divide  1-10,  Williams  1-3 

This  imit  consists  of  the  foHowing 
Township,  Range,  and  Sections: 

Divide  1  T.  163  N.,  R.  103  W.,  Sec.  11, 
13, 14,  23,  24;  Divide  2  T.  163  N.,  R.  101 


W.,  Sec.  19,  T.  163  N..  R.  102  W.,  Sec. 
13, 14,  23,  24;  Divide  3  T.  162  N.,  R.  103 
W.,  Sec.  2,  3, 10,  T.  163  N.,  R.  103  W., 
Sec.  34,  35;  Divide  4  T.  162  N.,  R.  102 
W.,  Sec.  5,  7,  8, 17;  Divide  5  T.  162  N., 
R.  103  W.,  Sec.  11, 13-15,  22-24;  Divide 
6  T.  162  N.,  R.  102  W.,  Sec.  19-21,  28- 
30;  Divide  7  T.  161  N.,  R.  103  W.,  Sec. 
13, 14,  23-26;  Divide  8  T.  161  N..  R.  103 


W.,  Sec.  22,  27;  Divide  9  T.  160  N.,  R. 
103  W.,  Sec.  10, 15-17,  20,  21,  28; 
Divide  10  T.  160  N.,  R.  103  W.,  Sec.  28, 
29,  32-34;  Williams  1  T.  159  N.,  R.  103 
W.,  Sec.  4;  Williams  2  T.  159  N.,  R.  103 
W.,  Sec.  8,  9, 16. 17;  Williams  3  T.  159 
N.,  R.  100  W.,  Sec.  14, 15,  21-23,  27. 
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S   Mies 


N 


Map  Location 


llllj  Piping  Plover  Critical  Habitat 

UhH  1  (North  Dakota) 


"^ 


North  Oalota 


Unit  ND-2:  Burke  1-2,  Mountrail  1-10, 
Renville  1 ,  Ward  1-10 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

Burke  1  T.  160  N.,  R.  91  W.,  Sec.  23, 
25-27,  34,  35;  Burke  2  T.  159  N.,  R.  91 
W.,  Sec.  16,  21,  27,  28,  33,  34;  Mountrail 

1  T.  158  N.,  R.  91  W.,  Sec.  4,  5,  8, 17, 
T.  159  N.,  R.  91  W.,  Sec.  33;  Mountrail 

2  T.  157  N.,  R.  92  W.,  Sec.  5-9, 16,  17; 
Mountrail  3  T.  156  N.,  R.  91  W.,  Sec.  5, 
6,  T.  157  N.,  R  91  W.,  Sec.  19.  20,  27- 
35,  T.  157  N.,  R.  92  W.,  Sec.  25; 
Mountrail  4  T.  156  N.,  R.  91  W.,  Sec.  13; 
Mountrail  5  T.  156  N.,  R.  90  W.,  Sec.  4, 
8-10,  16. 17;  Mountrail  6  T.  157  N.,  R. 


89  W.,  Sec.  8.  9, 16, 17,  20,  21,  28,  29, 
32,  33;  Mountrail  7  T.  157  N.,  R  89  W., 
Sec.  15. 16,  21,  22,  27,  28;  Mountrail  8 
T.  156  N.,  R  90  W.,  Sec.  19-21,  29; 
Mountrail  9  T.  156  N.,  R  89  W..  Sec.  6, 
7, 18.  T.  156  N..  R  90  W.,  Sec.  1, 12, 
13;  Mountrail  10  T.  156  N.,  R  89  W., 
Sec.  4.  5.  8,  9;  Mountrail  11  T.  155  N., 
R.  87  W.,  Sec.  19,  30.  T.  155  N..  R  88 
W.,  Sec.  24-26,  35,  36;  Renville  1  T.  157 
N..  R.  84  W..  Sec.  6,  T.  157  N.,  R.  85  W., 
Sec.  1,  T.  158  N.,  R.  84  W.,  Sec.  5-9, 16, 
17,  20,  21,  28-32,  T.  158  N.,  R  85  W.. 
Sec.  1,  36,  T.  159  N.,  R  84  W.,  Sec.  30, 
31,  T.  159  N.,  R.  85  W.,  Sec.  2-4, 10. 11, 
14, 15,  24-26,  36,  T.  160  N.,  R  85  W., 


Sec.  18-20,  29.  30,  32,  33,  34.  T.  160  N.. 
R.  86  W..  Sec.  1.  2, 11-13.  24.  T.  161  N.. 
R.  85  W.,  Sec.  31,  32;  Ward  1  T.  153  N., 
R.  86  W.,  Sec.  6,  7;  Ward  2  T.  153  N., 
R.  86  W.,  Sec.  4,  5,  T.  154  N.,  R  86  W., 
Sec.  33;  Ward  3  T.  153  N.,  R  86  W.,  Sec. 
3;  Ward  4  T.  153  N.,  R  87  W.,  Sec.  22; 
Ward  5  T.  153  N.,  R.  87  W.,  Sec.  26,  27, 
35;  Ward  6  T.  152  N.,  R  86  W.,  Sec.  5, 
6,  T.  152  N.,  R  87  W.,  Sec.  1,  T.  153  N., 
R.  86  W.,  Sec.  34;  Ward  7  T.  152  N.,  R 

86  W.,  Sec.  5,  8;  Ward  8  T.  152  N.,  R 

87  W.,  Sec.  4,  5,  8,  9;  Ward  9  T.  151  N.. 
R.  84  W.,  Sec.  17-20;  Ward  10  T.  151 
N..  R  84  W.,  Sec.  15,21.22. 
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Unit  ND-3:  McLean  1-9 

This  unit  consists  of  the  foUovnng 
Township,  Range,  and  Sections: 

McLean  1  T.  150  N.,  R.  86  W.,  Sec.  21. 
22,  27;  McLean  2  T.  150  N.,  R.  84  W., 
Sec.  26,  27.  34;  McLean  3  T.  149  N..  R. 


84  W.,  Sec.  12, 13;  McLean  4  T.  148  N., 
R.  81  W.,  Sec.  20,  21,  28,  29;  McLean 
5  T.  147  N.,  R.  81  W.,  Sec.  23-26,  36; 
McLean  6  T.  147  N.,  R.  79  W.,  Sec.  19- 
21,  28-30.  32,  33,  T.  147  N.,  R.  80  W., 
Sec.  22-27,  34.  36;  McLean  7  T.  147  N., 


R.  79  W.,  Sec.  16,  17,  20,  21;  McLean 
8  T.  146  N.,  R  80  W.,  Sec.  1,  2,  35,  36; 
McLean  9  T.  145  N.,  R.  80  W.,  Sec.  1. 
12. 
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Unit  ND-4:  Benson  1-7,  McHenry  1-5. 
Pierce  1-6.  Sheridan  1-6 
This  unit  consists  of  the  following 
Township.  Range,  and  Sections: 

Benson  1  T.  156  N.,  R.  71  W.,  Sec.  16, 
17.  20.  21;  Benson  2  T.  156  N..  R.  71  W.. 
Sec.  20,  29;  Benson  3  T.  155  N..  R.  71 
W.,  Sec.  5,T.  156  N..  R.  71  W..  Sec.  32; 
Benson  4  T.  155  N..  R.  71  W.,  Sec.  4,  9, 
10, 15. 16;  Benson  5  T.  155  N..  R.  70  W.. 
Sec.  17, 18;  Benson  6  T.  154  N.,  R.  71 
W.,  Sec.  9, 10, 15, 16;  Benson  7  T.  154 
N.,  R.  71  W.,  Sec.  14, 15,  21-23.  26-28, 


34;  McHenry  1  T.  154  N.,  R.  75  W.,  Sec. 
11-14;  McHenry  2  T.  153  N.,  R.  75  W., 
Sec.  7,  8. 17, 18,  20;  McHenry  3  T.  153 
N..  R  75  W.,  Sec.  20,  21,  28;  McHenry 
4  T.  153  N.,  R.  76  W.,  Sec.  31,  T.  153 
N..  R.  76  W..  Sec.  36;  McHenry  5  T.  151 
N.,  R.  78  W.,  Sec.  13, 14.  23,  24;  Pierce 
1  T.  156  N.,  R.  72  W.,  Sec.  24-26,  35, 
36;  Pierce  2  T.  154  N.,  R.  74  W.,  Sec.  7, 
18;  Pierce  3  T  153  N.,  R  72  W.,  Sec.  3, 
4,  T.  154  N.,  R.  72  W.,  Sec.  33,  34;  Pierce 

4  T.  153  N..  R.  72  W.,  Sec.  7,  8;  Pierce 

5  T.  152  N.,  R.  74  W..  Sec.  5-9;  Pierce 


6  T.  151  N..  R.  73  W.,  Sec.  5,  6.  T.  152 
N..  R.  73  W..  Sec.  31-33;  Sheridan  1  T. 
150  N.,  R  76  W.,  Sec.  7. 18,  T.  150  N., 
R.  77  W..  Sec.  12-14;  Sheridan  2  T.  150 
N.,  R  77  W.,  Sec.  17-21,  28;  Sheridan 
3  T.  149  N.,  R.  77  W.,  Sec.  2,  3,  11,  T. 
150  N.,  R  77  W.,  Sec.  26,  27,  34,  35; 
Sheridan  4  T.  149  N..  R.  76  W..  Sec.  1; 
Sheridan  5  T.  149  N..  R.  76  W.,  Sec.  7, 
8;  Sheridan  6  T.  149  N.,  R.  75  W.,  Sec. 
7. 
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Unit  ND-5:  Eddy  1  T.  149  N.,  R.  63  W..  Sec.  21,  T.  149  63  W.,  Sec.  25-28,  T.  149  N.,  R.  63  W., 

This  unit  consists  of  the  following  N..  R.  63  W..  Sec.  22-23,  T.  149  N..  R.         Sec.  35-36. 

Township,  Range,  and  Sections:  billing  cooe  oio-ss-p 
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Unit  ND-6:  Burleigh  1-8,  Kidder  1-11, 
Sheridan  7,  Stutsman  1-3 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 
Burlei^  1  T.  144  N.,  R.  79  W.,  Sec. 

3,  10;  Burleigh  2  T.  144  N.,  R.  76  W., 
Sec.  2,  3, 10-12;  Burleigh  3  T.  144  N., 
R.  76  W.,  Sec.  11, 14;  Burleigh  4  T.  143 
N.,  R.  75  W.,  Sec.  16,  21,  22,  27-29,  33; 
Burleigh  5  T.  142  N.,  R.  75  W.,  Sec.  3, 

4,  T.  143  N.,  R.  75  W.,  Sec.  33,  34, 
Burleigh  6  T.  142  N.,  R.  75  W.,  Sec.  2, 
3,  T.  143  N..  R.  75  W.,  Sec.  35,  Burleigh 
7  T.  142  N.,  R.  75  W..  Sec.  11-15,  22- 
24,  26,  27,  Burleigh  8  T.  139  N.,  R.  75 


W.,  Sec.  1-3, 10-12,  T.  140  N.,  R.  75  W., 
Sec.  34-36;  Burleigh  9  T.  137  N.,  R.  75 
W.,  Sec.  1-12, 17-20,  30,  31,  T.  138  N., 
R.  75  W.,  Sec.  25-27,  33-36,  T.  137  N., 
R.  76  W.,  Sec.  9, 10, 13, 15-17,  21-27, 
35,  36;  Kidder  1  T.  141  N.,  R.  72  W., 
Sec.  2-4,  9-11, 14-16,  21-24,  26-28,  T. 
142  N.,  R.  72  W.,  Sec.  33,  34;  Kidder  2 
T.  140  N.,  R.  71  W.,  Sec.  5-7,  T.  141  N., 
R.  71  W.,  Sec.  33;  Kidder  3  T.  140  N., 
R.  72  W.,  Sec.  1,  2, 10-12. 14, 15;  Kidder 
4  T.  140  N..  R.  71  W..  Sec.  25.  35,  36; 
Kidder  5  T.  139  N.,  R.  74  W.,  Sec.  6,  7; 
Kidder  6  T.  137  N.,  R.  74  W.,  Sec.  5,  6, 
T.  138  N..  R.  73  W.,  Sec.  16-20,  T.  138 


N..  R.  74  W..  Sec.  13-15,  21-24,  26-35; 
Kidder  7  T.  138  N.,  R.  72  W.,  Sec.  7, 18, 
T.  138  N.,  R.  73  W..  Sec.  11-15,  23,  24; 
Kidder  8  T.  138  N.,  R.  70  W.,  Sec.  21- 
23,  26-28,  34,  35;  Kidder  9  T  137  N., 
R.  74  W.,  Sec.  27,  28;  Kidder  10  T.  137 
N.,  R.  73  W.,  Sec.  31;  Kidder  11  T.  137 
N..  R.  70  W.,  Sec.  33;  Sheridan  7  T.  145 
N.,  R.  75  W.,  Sec.  31,  32;  Stutsman  1  T. 
143  N..  R.  64  W..  Sec.  18-20,  28-30,  33, 
34,  T.  143  N.,  R.  65  W.,  Sec.  24; 
Stutsman  2  T.  141  N.,  R.  69  W.,  Sec.  16, 
17.  19-21,  28-30,  32,  33;  Stutsman  3  T. 
139N.,R.  69W.,Sec.  5-8. 
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Unit  ND-7:  Emmons  1,  Logan  1-5, 

Mcintosh  1-2 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

Emmons  1  T.  136  N.,  R.  74  W.,  Sec. 
1,  2;  Logan  1  T.  136  N.,  R.  73  W.,  Sec. 


2:  Logan  2  T.  136  N.,  R.  70  W.,  Sec.  5, 
6;  Logan  3  T.  135  N.,  R.  69  W.,  Sec.  28, 
29,  32,  33;  Logan  4  T.  134  N.,  R  69  W., 
Sec.  2,  3, 10, 11, 14, 15;  Logan  5  T.  134 
N.,  R  70  W.,  Sec.  23,  26,  27;  Logan  6 
T.  134  N.,  R  70  W.,  Sec.  34,  35; 


Mcintosh  1  T.  130  N.,  R  69  W.,  Sec.  2, 
3.  T.  131  N.,  R  69  W.,  Sec.  34,  35; 
Mcintosh  2  T.  130  N.,  R  68  W.,  Sec.  13, 
14,  23,  24. 
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Unit  ND-8:  Kfissouri  River 
This  unit  consists  of  the  following 

Township,  Range,  and  Sections: 
T.  129  N..  R.  78  W.,  Sec.  19.  T.  129 

N.,  R.  78  W.,  Sec.  29-32  ,  T.  129  N..  R. 

79  W.,  Sec.  3-e.  T.  129  N..  R.  79  W.. 

Sec.  8-11,  T.  129  N.,  R.  79  W.,  Sec.  13- 

16,  T.  129  N.,  R.  79  W.,  Sec.  21-27,  T. 

129  N.,  R.  79  W.,  Sec.  35-36,  T.  129  N., 
R.  80  W.,  Sec.  1,  T.  130  N.,  R.  79  W., 
Sec.  3-9,  T.  130  N.,  R.  79  W.,  Sec.  17- 
21.  T.  130  N.,  R.  79  W.,  Sec.  27-34,  T. 

130  N.,  R.  80  W.,  Sec.  1-3,  T.  130  N., 
R.  80  W.,  Sec.  10-14,  T.  130  N.,  R.  80 
W.,  Sec.  23-26,  T.  130  N.,  R.  80  W.,  Sec. 
36,  T.  131  N.,  R.  79  W.,  Sec.  4-9,  T.  131 
N.,  R.  79  W.,  Sec.  17-20,  T.  131  N.,  R. 
79  W.,  Sec.  29-32,  T.  131  N.,  R.  80  W., 
Sec.  1.  T.  131  N.,  R.  80  W.,  Sec.  11-15, 
T.  131  N.,  R.  80  W..  Sec.  22-26,  T.  131 
N.,  R.  80  W.,  Sec.  35-36,  T.  132  N.,  R. 

78  W.,  Sec.  15-22,  T.  132  N.,  R.  79  W.. 
Sec.  3-5,  T.  132  N.,  R.  79  W.,  Sec.  8- 

10,  T.  132  N.,  R.  79  W.,  Sec.  13-16.  T. 

132  N.,  R.  79  W.,  Sec.  21-24,  T.  132  N., 
R.  79  W..  Sec.  26-29,  T.  132  N.,  R.  79 
W.,  Sec.  32-36,  T.  133  N.,  R.  78  W.,  Sec. 
5-8,  T.  133  N.,  R.  78  W.,  Sec.  18-19,  T. 

133  N.,  R.  78  W.,  Sec.  30,  T.  133  N..  R. 

79  W.,  Sec  1-2.  T.  133  N..  R.  79  W., 
Sec.  11-13,  T.  133  N.,  R.  79  W.,  Sec.  23- 
28.  T.  133  N.,  R.  79  W.,  Sec.  34-36.  T. 

134  N..  R.  78  W.,  Sec.  31,  T.  134  N..  R. 

79  W..  Sec.  2-3.  T.  134  N.,  R.  79  W., 
Sec.  10-16,  T.  134  N..  R.  79  W..  Sec.  22- 
26,  T.  134  N.,  R.  79  W.,  Sec.  35-36,  T. 

135  N.,  R.  78  W..  Sec.  6-7.  T.  135  N.. 
R.  79  W.,  Sec.  1-2,  T.  135  N.,  R.  79  W.. 
Sec.  11-15,  T.  135  N.,  R.  79  W.,  Sec.  22- 
24,  T.  135  N.,  R.  79  W.,  Sec.  26-27.  T. 

135  N..  R.  79  W.,  Sec.  34-35,  T.  136  N., 
R.  78  W..  Sec.  18-19,  T.  136  N.,  R.  78 
W.,  Sec.  30-31,  T.  136  N.,  R.  79  W.,  Sec. 
1-3,  T.  136  N.,  R.  79  W.,  Sec.  5-6,  T. 

136  N.,  R.  79  W.,  Sec.  8-16,  T.  136  N., 
R.  79  W..  Sec.  22-27.  T.  136  N..  R.  79 
W..  Sec.  35-36,  T.  137  N..  R.  79  W.,  Sec. 
8,  T.  137  N.,  R.  79  W.,  Sec.  14-23,  T. 

137  N.,  R.  79  W.,  Sec.  26-36,  T.  137  N., 
R.  80  W.,  Sec.  3-5,  T.  137  N..  R.  80  W., 
Sec.  8-11,  T.  137  N.,  R.  80  W.,  Sec.  13- 

17,  T.  137  N.,  R.  80  W..  Sec.  22-26,  T. 
137  N.,  R.  80  W..  Sec.  36.  T.  138  N..  R. 

80  W..  Sec.  5-7,  T.  138  N.,  R.  80  W., 
Sec.  18-19,  T.  138  N..  R.  80  W..  Sec.  28- 
34,  T.  138  N.,  R.  81  W.,  Sec.  13,  T.  138 
N.,  R.  81  W..  Sec.  24-25.  T.  139  N.,  R. 

80  W.,  Sec.  30-31.  T.  139  N.,  R.  81  W., 
Sec.  3-4,  T.  139  N..  R.  81  W..  Sec.  10- 

11.  T.  139  N..  R.  81  W..  Sec.  14.  T.  139 
N..  R.  81  W.,  Sec.  23-26,  T.  140  N.,  R. 

81  W.,  Sec.  5,  T.  140  N.,  R.  81  W.,  Sec. 
8-9,  T.  140  N.,  R.  81  W.,  Sec.  16,  T.  140 
N.,  R.  81  W.,  Sec.  21,  T.  140  N.,  R.  81 
W.,  Sec.  27-28.  T.  140  N.,  R.  81  W..  Sec. 
33.  T.  141  N.,  R.  80  W..  Sec.  7.  T.  141 
N..  R.  80  W.,  Sec.  18,  T.  141  N.,  R.  81 
W.,  Sec.  1-3,  T.  141  N.,  R.  81  W.,  Sec. 


11-13,  T.  141  N..  R.  81  W..  Sec.  24-27. 
T.  141  N..  R.  81  W..  Sec.  33-35.  T.  142 
N..  R.  81  W..  Sec.  4-5,  T.  142  N.,  R.  81 
W.,  Sec.  9-10,  T.  142  N.,  R.  81  W.,  Sec. 
15-16,  T.  142  N.,  R.  81  W.,  Sec.  21-22, 
T.  142  N.,  R.  81  W.,  Sec.  27-28,  T.  142 
N.,  R.  81  W.,  Sec.  34-35,  T.  143  N.,  R. 
81  W.,  Sec.  5-8,  T.  143  N.,  R.  81  W.. 
Sec.  18-19,  T.  143  N.,  R.  81  W..  Sec.  29- 
33.  T.  144  N.,  R.  81  W.,  Sec.  30-32,  T. 
144  N.,  R.  82  W.,  Sec.  14-18,  T.  144  N., 
R.  82  W.,  Sec.  23-25,  T.  144  N..  R.  83 
W..  Sec.  13-14,  T.  144  N.,  R.  83  W.,  Sec. 
21-24,  T.  144  N.,  R.  83  W.,  Sec.  27-34, 
T.  144  N.,  R.  84  W..  Sec.  5-9,  T.  144  N., 
R.  84  W.,  Sec.  14-17,  T.  144  N„  R.  84 
W.,  Sec.  22-25,  T.  145  N.,  R.  84  W.,  Sec. 
5,  T.  145  N..  R.  84  W..  Sec.  8-9.  T.  145 
N..  R.  84  W..  Sec.  15-16,  T.  145  N.,  R. 
84  W.,  Sec.  21-22,  T.  145  N..  R.  84  W., 
Sec.  27,  T.  145  N.,  R.  84  W.,  Sec.  34- 

35,  T.  146  N.,  R.  84  W.,  Sec.  4-7.  T.  146 
N..  R.  84  W..  Sec.  18-20.  T.  146  N..  R. 
84  W..  Sec.  29-30.  T.  146  N..  R.  84  W., 
Sec.  32,  T.  146  N..  R.  85  W..  Sec.  12- 
13,  T.  146  N.,  R.  85  W.,  Sec.  24.  T.  146 
N.,  R.  86  W..  Sec.  3,  T.  146  N.,  R.  86  W., 
Sec.  6-7.  T.  146  N..  R.  87  W.,  Sec.  1- 
10,  T.  146  N.,  R.  87  W.,  Sec.  18,  T.  146 
N.,  R.  88  W.,  Sec.  1-14,  T.  146  N.,  R.  88 
W.,  Sec.  16-18.  T.  146  N..  R.  88  W.,  Sec. 
20-21.  T.  146  N..  R.  88  W..  Sec.  24,  T. 

146  N.,  R.  89  W.,  Sec.  1-2,  T.  146  N., 
R.  89  W..  Sec.  10-12,  T.  147  N.,  R.  82 
W.,  Sec.  2-6,  T.  147  N.,  R.  82  W..  Sec. 
8-11,  T.  147  N.,  R.  82  W.,  Sec.  15-18, 
T.  147  N., «.  83  W.,  Sec.  1-9,  T.  147  N.. 
R.  83  W.,  Sec.  16-20,  T.  147,  N.,  R.  84 
W.,  Sec.  1-24,  T.  147  N.,  R.  85  W..  Sec. 
26-35.  T.  147  N.,  R.  85  W.,  Sec.  1-27, 
T.  147  N.,  R.  85  W.,  Sec.  29-31,  T.  147 
N.,  R.  85  W.,  Sec.  34-36,  T.  147  N.,  R. 
86  W.,  Sec.  1-3,  T.  147  N.,  R.  86  W., 
Sec.  7,  T.  147  N.,  R.  86  W.,  Sec.  9-36. 
T.  147  N..  R.  87  W..  Sec.  7-36.  T.  147 
N..  R.  88  W..  Sec.  6-11.  T.  147  N..  R.  88 
W.,  Sec.  13-36.  T.  147  N..  R.  89  W.,  Sec. 
1-29.  T.  147  N..  R.  89  W.,  Sec.  34-36, 
T.  147  N.,  R.  90  W.,  Sec.  1-18,  T.  147 
N.,  R.  90  W.,  Sec.  20,  T.  147  N.,  R.  90 
W..  Sec.  23-27.  T.  147  N..  R.  9lW..  Sec. 
1-7.  T.  147  N..  R.  91  W.,  Sec.  11-12,  T. 

147  N.,  R.  92  W.,  Sec.  1-9,  T.  147  N., 
R.  92  W.,  Sec.  12-13,  T.  147  N.,  R.  92 
W.,  Sec.  16-20,  T.  147  N..  R.  92  W.,  Sec. 
29-30,  T.  147  N.,  R.  92  W.,  Sec.  32,  T. 

147  N.,  R.  93  W..  Sec.  1-2,  T.  147  N.. 
R.  93  W..  Sec.  12-13,  T.  148  N.,  R.  82 
W.,  Sec.  7-8,  T.  148  N..  R.  82  W.,  Sec. 
17-20,  T.  148  N.,  R.  82  W.,  Sec.  28-34, 
T.  148  N.,  R.  83  W.,  Sec.  11-15,  T.  148 
N.,  R.  83  W.,  Sec.  19-36,  T.  148  N.,  R. 
84  W..  Sec.  18-19.  T.  148  N..  R.  84  W., 
Sec.  22-27,  T.  148  N..  R.  84  W..  Sec.  29- 

36.  T.  148  N.,  R.  85  W.,  Sec.  19-20,  T. 

148  N.,  R.  85  W.,  Sec.  24-25,  T.  148  N., 
R.  85  W.,  Sec.  27,  T.  148  N.,  R.  85  W., 
Sec.  29-36,  T.  148  N.,  R.  86  W.,  Sec.  23- 


28,  T.  148  N.,  R.  86  W.,  Sec.  33-36,  T. 
148  N.,  R.  89  W.,  Sec.  30-32,  T.  148  N.. 
R.  90  W..  Sec.  6.  T.  148  N.,  R.  90  W., 
Sec.  19-21,  T.  148  N.,  R.  90  W.,  Sec.  25- 
36,  T.  148  N..  R.  91  W.,  Sec.  1-12,  T. 

148  N.,  R.  91  W.,  Sec.  14-17,  T.  148  N.. 
R.  91  W.,  Sec.  19-36,  T.  148  N.,  R.  92 
W.,  Sec.  13.  T.  148  N..  R.  92  W.,  Sec. 
20-22,  T.  148  N.,  R.  92  W.,  Sec.  24-36, 
T.  148  N.,  R.  93  W.,  Sec.  24-25.  T.  148 
N..  R.  93  W..  Sec.  35-36.  T.  149  N..  R. 

89  W..  Sec.  7,  T.  149  N.,  R.  89  W.,  Sec. 
18,  T.  149  N.,  R.  90  W.,  Sec.  3-24,  T. 

149  N..  R.  90  W..  Sec.  27-33,  T.  149  N., 
R.  91  W.,  Sec.  1-4,  T.  149  N.,  R.  91  W., 
Sec.  6,  T.  149  N.,  R.  91  W..  Sec.  9-15, 
T.  149  N.,  R.  91  W.,  Sec.  23-26.  T.  149 
N.,  R.  91  W..  Sec.  34-36.  T.  149  N..  R. 
92  W..  Sec.  1-6.  T.  149  N..  R.  92  W.. 
Sec.  10-12.  T.  149  N.,  R.  92  W..  Sec.  14- 
16.  T.  149  N..  R.  93  W.,  Sec.  1-2,  T.  150 
N.,  R.  90  W.,  Sec.  18-19,  T.  150  N.,  R. 

90  W.,  Sec.  29-31,  T.  150  N.,  R.  91  W., 
Sec.  1-36.  T.  150  N..  R.  92  W..  Sec.  13- 
14.  T.  150  N..  R.  92  W.,  Sec.  19-20,  T. 

150  N.,  R.  92  W.,  Sec.  23-36,  T.  150  N., 
R.  d3  W.,  Sec.  6-9,  T.  150  N.,  R.  93  W., 
Sec.  13-36.  T.  150  N.,  R,  94  W..  Sec.  1- 
2.  T.  150  N..  R.  94  W..  Sec.  12-15.  T. 

150  N..  R.  94  W..  Sec.  22.  T.  150  N..  R. 
94  W..  Sec.  24.  T.  151  N..  R.  91  W..  Sec. 
1-11.  T.  151  N..  R.  91  W..  Sec.  14-23. 
T.  151  N..  R.  91  W..  Sec.  26-35.  T.  151 
N..  R.  92  W..  Sec.  1-3.  T.  151  N.,  R.  92 
W.,  Sec.  10-14,  T.  151  N..  R.  92  W.,  Sec. 
23-26.  T.  151  N..  R.  92  W..  Sec.  36.  T. 

151  N..  R.  93  W..  Sec.  5-«.  T.  151  N., 
R.  93  W.,  Sec.  16-21,  T.  151  N.,  R.  93 
W.,  Sec.  30-31,  T.  151  N.,  R.  94  W.,  Sec. 
1-3,  T.  151  N.,  R.  94  W.,  Sec.  10-15,  T. 

151  N.,  R.  94  W..  Sec.  24-26.  T.  151  N.. 
R.  94  W..  Sec.  35-36,  T.  152  N.,  R.  91W., 
Sec.  19,  T.  152  N.,  R.  91W..  Sec.  22-28, 
T.  152  N.,  R.  91W.,  Sec.  30-35,  T.  152 
N.,  R.  92  W.,  Sec.  lft-19,  T.  152  N.,  R. 
92  W..  Sec.  21-28,  T.  152  N.,  R.  92  W., 
Sec.  34-36,  T.  152  N.,  R.  93  W.,  Sec.  1- 
16,  T.  152  N.,  R.  93  W.,  Sec.  2&-23.  T. 

152  N..  R.  93  W.,  Sec.  27-34,  T.  152  N.. 
R.  94  W.,  Sec.  1,  T.  152  N.,  R.  94  W., 
Sec.  36,  T.  152  N..  R.  99  W.,  Sec.  2-6, 
T.  152  N..  R.  100  W.,  Sec.  1-12,  T.  152 
N..  R.  100  W..  Sec.  14-18.  T.  152  N..  R. 
100  W..  Sec.  20.  T.  152  N..  R.  100  W.. 
Sec.  22.  T.  152  N.,  R.  101  W.,  Sec.  1- 
2.  T.  152  N..  R.  101  W*.,  Sec.  12-13,  T. 
152  N.,  R.  102  W.,  Sec.  6-7.  T.  152  N., 
R.  103  W.,  Sec.  3-4,  T.  152  N.,  R.  103 
W.,  Sec.  9-16,  T.  152  N.,  R.  103  W.,  Sec. 
20-23,  T.  152  N.,  R.  103  W.,  Sec.  28- 
30.  T.  152  N..  R.  104  W..  Sec.  7-8,  T. 
152  N.,  R.  104  W.,  Sec.  13-15,  T.  152 
N..  R.  104  W..  Sec.  17-18.  T.  152  N.,  R. 
104  W.,  Sec.  20-25,  T.  152  N.,  R.  104 
W.,  Sec.  28-29,  T.  152  N.,  R.  104  W., 
Sec.  32-33,  T.  153  N.,  R.  92  W.,  Sec.  31- 
33,  T.  153  N.,  R.  93  W.,  Sec.  5-9,  T.  153 
N.,  R.  93  W.,  Sec.  15-23,  T.  153  N.,  R. 
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93  W.,  Sec.  26-30.  T.  153  N.,  R.  93  W., 
^  Sec.  32-36,  T.  153  N.,R.  94  W.,  Sec.  1- 
14,  T.  153  N.,  R.  94  W.,  Sec.  16,  T.  153 
N.,  R.  94  W..  Sec.  24,  T.  153  N.,  R.  95 
W.,  Sec.  5-«,  T.  153  N.,  R.  96  W.,  Sec. 

I,  T.  153  N..  R.  96  W.,  Sec.  4-5.  T.  153 
N.,  R.  97  W..  Sec.  1-2,  T.  153  N.,  R.  97 
W.,  Sec.  4-7,  T.  153  N.,  R.  97  W.,  Sec. 

II,  T.  153  N.,  R.  98  W..  Sec.  1-3,  T.  153 
N.,  R.  98  W.,  Sec.  11-15,  T.  153  N.,  R. 
98  W.,  Sec.  19-35,  T.  153  N.,  R.  99  W., 
Sec.  22-29.  T.  153  N.,  R.  99  W.,  Sec.  31- 
36,  T.  153  N.,  R.  100  W.,  Sec.  4-9,  T. 


153  N.,  R.  100  W.,  Sec.  16-21,  T.  153 
N.,  R.  100  W.,  Sec.  27-30,  T.  153  N.,  R. 
100  W.,  Sec.  32-35,  T.  153  N.,  R.  101 
W.,  Sec.  1-11,  T.  153  N.,  R.  101  W.,  Sec. 
15-20,  T.  153  N..  R.  101  W.,  Sec.  30,  T. 
153  N.,  R.  102  W..  Sec.  1.  T.  153  N.,  R. 
102  W.,  Sec.  12-13,  T.  153  N.,  R.  102 
W.,  Sec.  21-28,  T.  153  N.,  R.  102  W., 
Sec.  33-36,  T.  1^54  N.,  R.  93  W..  Sec.  31. 
T.  154  N.,  R.  94  W.,  Sec.  15,  T.  154  N., 
R.  94  W.,  Sec.  19-23,  T.  154  N.,  R.  94 
W.,  Sec.  25-36,  T.  154  N.,  R.  95  W..  Sec. 
11,  T.  154  N.,  R.  95  W.,  Sec.  13-14,  T. 


154  N.,  R.  95  W.,  Sec.  17-36,  T.  154  N., 
R.  96  W.,  Sec.  2-3.  T.  154  N..  R.  96  W., 
Sec.  10-11,  T.  154  N.,  R.  96  W..  Sec.  13- 
16,  T.  154  N..  R.  96  W..  Sec.  18-36,  T. 
154  N.,  R.  97  W.,  Sec.  13-16,  T.  154  N., 
R.  97  W.,  Sec.  19-36,  T.  154  N.,  R.  98 
W.,  Sec.  25,  T.  154  N.,  R.  98  W..  Sec. 
35-36,  T.  154  N.,  R.  100  W.,  Sec.  19.  T. 
154  N.,  R.  100  W..  Sec.  29-33.  T.  154 
N..  R.  101  W..  Sec.  22-29.  T.  154  N..  R. 
101  W..  Sec.  31-36. 
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South  Dakota 

Projection:  UTM  Zone  14.  NAD  27, 

Clarke  1866 
Unit  SD-1:  Missoiui  River 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

T.  6  N.,  R.  29  E..  Sec.  1-6,  T.  6  N.,  R. 
29  E.,  Sec.  8-11,  T.  6  N.,  R.  29  E.,  Sec. 
14-16.T.  6  N.,  R.  29  E.,  Sec.  21-23,  T. 

6  N.,  R.  29  E.,  Sec.  25-27,T.  6  N.,  R.  29 
E.,  Sec.  35-36,  T.  6  N.,  R.  30  E.,  Sec.  22- 
34,T.  6  N..  R.  31  E.,  Sec.  19,  T.  7  N.,  R. 

28  E..  Sec.  1,T.  7  N.,  R.  28  E.,  Sec.  12- 
13,  T.  7  N.,  R.  28  E.,  Sec.  36,T.  7  N.,  R. 

29  E.,  Sec.  5-9,  T.  7  N.,  R.  29  E.,  Sec. 
15-17.T.  7  N.,  R.  29  E.,  Sec.  20-28,  T. 

7  N.,  R.  29  E.,  Sec.  31-32,  T.  7  N.,  R. 
29  E..  Sec.  34-36,  T.  7  N.,  R.  29  E.,  Sec. 
**.T.  7  N.,  R.  30  E.,  Sec.  19-20.  T.  7  N., 
R.  30  E.,  Sec.  29-32,T.  8  N.,  R.  23  E., 
Sec.  1,  T.  8  N.,  R.  24  E..  Sec.  4-«,T.  8 
R,  R.  26  E.,  Sec.  4,  T.  8  N.,  R.  28  E., 
Sec.  l.T.  8  N.,  R.  28  E.,  Sec.  11-14,  T. 

8  N.,  R.  28  E.,  Sec.  23-25,T.  8  N.,  R.  29 
E..  Sec.  4-9,  T.  8  N.,  R  29  E.,  Sec.  16- 
20,T.  8  N.,  R.  29  E.,  Sec.  29-31,  T.  9  N., 
R  23  E.,  Sec.  36.T.  9  N.,  R.  24  E.,  Sec. 
12-15,  T.  9  N.,  R.  24  E.,  Sec.  22-28.T. 

9  N.,  R.  24  E.,  Sec.  31-34,  T.  9  N.,  R. 
25  E.,  Sec.  1-2,T.  9  N.,  R  25  E.,  Sec.  7- 
18,  T.  9  N.,  R  25  E.,  Sec.  20-25, T.  9  N., 
R.  25  E.,  Sec.  27,  T.  9  N.,  R.  26  E.,  Sec. 
1-9,T.  9  N.,  R  26  E.,  Sec.  10-23,  T.  9 
N.,  R.  26  E..  Sec.  26,T.  9  N.,  R  26  E., 
Sec.  28-30,  T.  9  N.,  R.  26  E.,  Sec.  32- 
33,T.  9  N.,  R  27  E..  Sec.  1-12,  T.  9  N., 
R.  28  E..  Sec.  3-9,T.  9  N.,  R  28  E.,  Sec. 
13-20,  T.  9  N.,  R  28  E.,  Sec.  22-26,T. 

9  N.,  R.  28  E.,  Sec.  35-36,  T.  9  N.,  R 

29  E.,  Sec.  1-4,T.  9  N.,  R.  29  E.,  Sec.  18- 
20,  T.  9  N.,  R  29  E.,  Sec.  29-32,T.  9  N., 
R.  30  E.,  Sec.  6,  T.  10  N.,  R.  26  E.,  Sec. 
10,T.  10  N.,  R  26  E.,  Sec.  13,  T.  10  N., 
R.  26  E.,  Sec.  15-16.T.  10  N.,  R  26  E., 
Sec.  19-20,  T.  10  N.,  R  26  E.,  Sec.  22- 
29,T.  10  N.,  R.  26  E.,  Sec.  32-36,  T.  10 
N..  R.  27  E.,  Sec.  9.T.  10  N.,  R.  27  E., 
Sec.  15-16,  T.  10  N..  R  27  E.,  Sec.  21- 
36.T.  10  N.,  R  28  E.,  Sec.  1-6.  T.  10  N., 
R  28  E.,  Sec.  8-17,T.  10  N.,  R  28  E., 
Sec.  1^21,  T.  10  N.,  R  28  E.,  Sec.  24,T. 

10  N.,  R  28  E.,  Sec.  29-33,  T.  10  N.,  R 

29  E.,  Sec.  1,T.  10  N.,  R  29  E.,  Sec.  4- 
9,  T.  10  N.,  R.  29  E.,  Sec.  12-13,T.  10 
N.,  R  29  E.,  Sec.  16-22,  T.  10  N..  R.  29 
E.,  Sec.  24-25,T.  10  N.,  R.  29  E.,  Sec. 
27-30,  T.  10  N.,  R.  29  E.,  Sec.  32-36,T. 

10  N.,  R.  30  E.,  Sec.  1-12,  T.  10  N.,  R. 

30  E.,  Sec.  14-19,T.  10  N.,  R.  30  E.,  Sec. 
20,  T.  10  N.,  R.  30  E.,  Sec.  29,T.  10  N., 
R.  30  E.,  Sec.  30-31,  T.  10  N.,  R.  31  E., 
Sec.  6,T.  11  N.,  R.  27  E.,  Sec.  36,  T.  11 
N.,  R  28  E.,  Sec.  25,T.  11  N.,  R  28  E., 
Sec.  27-36,  T.  11  N.,  R  29  E.,  Sec.  24- 
26,T.  11  N.,  R.  29  E.,  Sec.  31,  T.  11  N., 
R  29  E.,  Sec.  36,T.  11  N.,  R.  30  E.,  Sec. 
1-2,  T.  11  N.,  R.  30  E.,  Sec;  11-14,  T. 

11  N.,  R  30  E.,  Sec.  23-26,  T.  11  N..  R 


30  E.,  Sec.  31-33,T.  11  N.,  R  30  E.,  Sec. 
35-36,  T.  11  N.,  R.  31  E.,  Sec.  30-31.T. 
12  N.,  R.  30  E.,  Sec.  1-4,  T.  12  N.,  R. 

30  E.,  Sec.  10-14,T.  12  N.,  R  30  E.,  Sec. 
22-28,  T.  12  N.,  R.  30  E.,  Sec.  34-36,T. 
12  N.,  R.  31  E.,  Sec.  1-7.  T.  12  N..  R 

31  E.,  Sec.  10-12,T.  13  N.,  R.  30  E.,  Sec. 

1,  T.  13  N..  R.  30  E.,  Sec.  31-34,T.  13 
N.,  R.  30  E.,  Sec.  36,  T.  13  N.,  R.  31  E., 
Sec.  3-10,T.  13  N.,  R  31  E.,  Sec.  16-17, 
T.  13  N.,  R  31  E.,  Sec.  2(>-21,T.  13  N., 
R  31  E.,  Sec.  27-28,  T.  13  N..  R  31  E., 
Sec.  30-35.T.  14  N..  R.  30  E..  Sec.  36. 
T.  14  N..  R  31  E.,  Sec.  1-5,  T.  14  N., 

R  31  E.,  Sec.  9-11,  T.  14  N..  R.  31  E., 
Sec.  14-15,T.  14  N.,  R.  31  E.,  Sec.  22- 
23,  T.  14  N.,  R  31  E.,  Sec.  26-28,T.  14 
N.,  R.  31  E.,  Sec.  31-35,  T.  15  N.,  R.  30 
E.,  Sec.  1,  T.  15  N.,  R  31  E.,  Sec.  4-6, 
T.  15  N.,  R  31  E.,  Sec.  10-ll.T.  15  N., 
R  31  E.,  Sec.  13-15,  T.  15  N.,  R.  31  E., 
Sec.  23-27,T.  15  N.,  R  31  E.,  Sec.  32- 
33,  T.  15  N.,  R  31  E.,  Sec.  35-36,  T.  16 
N.,  R  28  E.,  Sec.  13-14,  T.  16  N.,  R  28 
E.,  Sec.  21-24,  T.  16  N.,  R.  28  E.,  Sec. 
26-28,  T.  16  N..  R.  29  E.,  Sec.  1-3,T.  16 
N.,  R.  29  E.,  Sec.  7-22,  T.  16  N.,  R  29 
E..  Sec.  24,  T.  16  N..  R  29  E.,  Sec.  29- 
30,  T.  16  N..  R  30  E.,  Sec.  1-13,T.  16 
N.,  R  30  E.,  Sec.  16-18,  T.  16  N.,  R  30 
E.,  Sec.  36,  T.  16  N.,  R  31  E.,  Sec.  1- 

2.  T.  16  N..  R.  31  E.,  Sec.  fr-8,  T.  16  N., 
R  31  E.,  Sec.  10-11,  T.  16  N.,  R  31  E.. 
Sec.  14-19,  T.  16  N.,  R  31  E..  Sec.  20- 
22.  T.  16  N.,  R  31  E.,  Sec.  27-34,T.  17 
N.,  R.  29  E.,  Sec.  36,  T.  17  N.,  R  30  E., 
Sec.  1,  T.  17  N.,  R  30  E.,  Sec.  28,  T.  17 
N.,  R  30  E.,  Sec.  31,T.  17  N.,  R  30  E., 
Sec.  33-34,  T.  17  N.,  R  31  E.,  Sec.  6- 

8,  T.  17  N.,  R  31  E.,  Sec.  16-18.  T.  17 
N..  R  31  E.,  Sec.  20-21.  T.  17  N.,  R  31 
E..  Sec.  27-28,  T.  17  N.,  R  31  E.,  Sec. 
33-34,  T.  18  N.,  R.  29  E..  Sec.  1-2,  T. 
18  N..  R  29  E.,  Sec.  12-13,  T.  18  N.,  R 
30  E..  Sec.  18-27,  T.  18  N.,  R  30  E.,  Sec. 
35-36.  T.  18  N.,  R.  31  E.,  Sec.  31,  T.  19 
N.,  R  28  E.,  Sec.  2-6,T.  19  N.,  R.  29  E., 
Sec.  1-18,  T.  19  N.,  R.  29  E.,  Sec.  20- 
26,  T.  19  N.,  R  29  E.,  Sec.  34-36.  T.  19 
N..  R  30  E.,  Sec.  4.  T.  19  N.,  R  30  E., 
Sec.  7-9,  T.  19  N.,  R.  30  E.,  Sec.  16-21, 
T.  19  N.,  R  30  E.,  Sec.  28-32,  T.  20  N., 
R  27  E.,  Sec.  25,  T.  20  N.,  R.  27  E..  Sec. 
36,  T.  20  N.,  R  28  E.,  Sec.  24-27,  T.  20 
N.,  R.  28  E.,  Sec.  30-36,  T.  20  N.,  R.  29 
E.,  Sec.  19,  T.  20  N.,  R.  29  E.,  Sec.  29- 
32,  T.  20  N.,  R.  29  E.,  Sec.  34,  T.  20  N., 
R  30  E.,  Sec.  22,  T.  20  N.,  R.  30  E.,  Sec. 
24-27.  T.  20  N.,  R.  30  E.,  Sec.  32-34,  T. 
20  N.,  R.  30  E.,  Sec.  36,  T.  20  N.,  R.  31 
E.,  Sec.  4-6,  T.  20  N.,  R.  31  E.,  Sec.  8- 

9,  T.  20  N.,  R  31  E.,  Sec.  16,  T.  20  N., 
R  31  E.,  Sec.  19-21,  T.  20  N.,  R  31  E., 
Sec.  28-32,  T.  21  N.,  R.  30  E.,  Sec.  2- 
4,T.  21  N.,  R.  30  E.,  Sec.  10-11,  T.  21 
N.,  R.  30  E.,  Sec.  14,  T.  21  N.,  R.  30  E., 
Sec.  23-26,  T.  21  N.,  R.  30  E.,  Sec.  36, 
T.  21  N.,  R.  31  E.,  Sec.  31,  T.  22  N..  R 


29  E.,  Sec.  1-2,  T.  22  N.,  R  29  E.,  Sec. 
11-12.  T.  22  N.,  R  30  E..  Sec.  5-8.  T. 
22  N..  R  30  E..  Sec.  14-17.  T.  22  N..  R 

30  E.,  Sec.  21-23,  T.  22  N.,  R  30  E.,  Sec. 
27-28,  T.  22  N..  R  30  E..  Sec.  33-34,  T. 

22  N.,  R  30  E.,  Sec.  **,  T.  23  N.,  R.  29 
E.,  Sec.  20-22,T.  23  N.,  R  29  E.,  Sec. 
27-28,  T.  23  N.,  R  29  E..  Sec.  33-36.  T. 

23  N..  R.  29  E..  Sec.  **,  T.  23  N.,  R  30 
E.,  Sec.  29-32,  T.  107  N.,  R  71  W..  Sec. 
30-32.  T.  Ill  N..  R.  80  W.,  Sec.  1-3.  T. 
Ill  N..  R  80  W..  Sec.  6.  T.  Ill  N.,  R 
81  W.,  Sec.  1-4.  T.  112  N..  R  79  W., 
Sec.  31.  T.  112  N.,  R  80  W.,  Sec.  4-9. 
T.  112  N..  R.  80  W..  Sec.  17-18,  T.  112 
N..  R.  80  W.,  Sec.  23,T.  112  N.,  R  80  W., 
Sec.  25-36,  T.  112  N..  R  81  W..  Sec.  1, 
T.  112  N..  R.  81  W..  Sec.  12-15.  T.  112 
N..  R.  81  W.,  Sec.  22-28,  T.  112  N.,  R 
81  W..  Sec.  33-36.  T.  113  N..  R.  80  W., 
Sec.  3-4,T.  113  N.,  R.  80  W..  Sec.  9-10, 
T.  113  N.,  R  80  W.,  Sec.  16-21.  T.  113 
N.,  R  80  W..  Sec.  28-34,  T.  113  N..  R 
80  W.,  Sec.  4,  T.  113  N.,  R.  80  W.,  Sec. 
9,  T.  113  N.,  R  81  W.,  Sec.  5-8,  T.  113 
N.,  R  81  W.,  Sec.  13,  T.  113  N.,  R  81 
W.,  Sec.  15-17,  T.  113  N..  R  81  W.,  Sec. 
20-29.  T.  113  N..  R.  81  W.,  Sec.  34-36, 
T.  114  N.,  R.  80  W.,  Sec.  33-34,  T.  114 
N.,  R  81  W..  Sec.  4-5,  T.  114  N.,  R  81 
W.,  Sec.  9-10,  T.  114  N..  R  81  W..  Sec. 
16-17.  T.  114  N..  R  81  W.,  Sec.  20-21, 
T.  114  N.,  R  81  W.,  Sec.  27-29,  T.  114 
N.,  R.  81  W  ,  Sec.  31-33,  T.  115  N.,  R 
80  W.,  Sec.  2-5,T.  115  N.,  R.  80  W..  Sec. 
7-10,  T.  115  N..  R  80  W.,  Sec.  16-20, 

T.  115  N.,  R  81  W.,  Sec.  6-7,  T.  115  N., 
R  81  W.,  Sec.  16-21,  T.  115  N.,  R  81 
W..  Sec.  25-30,  T.  115  N.,  R  81  W..  Sec. 
32-33.  T.  115  N..  R.  81  W.,  Sec.  35-36, 
T.  115  N.,  R.  82  W..  Sec.  1-4,  T.  115  N.. 
R.  82  W..  Sec.  9-16,  T.  115  N..  R  82  W.. 
Sec.  22-25,T.  116  N..  R.  79  W..  Sec.  4- 
9.  T.  116  N..  R  79  W..  Sec.  17-20.  T. 

116  N..  R  80  W.,  Sec.  24-27.  T.  116  N.. 
R.  80  W.,  Sec.  33-35,  T.  116  N..  R  82 
W.,  Sec.  33-36.  T.  117  N..  R.  79  W..  Sec. 
5-8.T.  117  N.,  R.  79  W.,  Sec.  17-18.  T. 

117  N..  R.  79  W.,  Sec.  20.  T.  117  N..  R 
79  W..  Sec.  29.  T.  117  N..  R  79  W.,  Sec. 
32-33,  T.  117  N..  R.  79  W.,  Sec.  **,  T. 

118  N..  R.  78  W..  Sec.  3-10.  T.  118  N.. 
R  78  W..  Sec.  16-18,  T.  118  N.,  R  78 
W..  Sec.  20-21,  T.  118  N.,  R  78  W.,  Sec. 
29-30,  T.  118  N..  R  79  W.,  Sec.  1.  T. 

118  N.,  R.  79  W.,  Sec.  12,  T.  118  N.,  R 
79  W.,  Sec.  20-32.  T.  119  N..  R  79  W., 
Sec.  3-5,  T.  119  N.,  R.  78  W.,  Sec.  7- 
9,  T.  119  N.,  R.  78  W.,  Sec.  17-20,  T. 

119  N.,  R.  78  W..  Sec.  30-31,  T.  119  N., 
R  79  W.,  Sec.  24-25,  T.  119  N.,  R.  79 
W.,  Sec.  36.  T.  120  N..  R  78  W..  Sec. 
2-4.  T.  120  N.,  R.  78  W.,  Sec.  9-11,  T. 

120  N.,  R.  78  W.,  Sec.  15-17,  T.  120  N., 
R  78  W.,  Sec.  20-22,  T.  120  N.,  R  78 
W.,  Sec.  27-29,  T.  120  N..  R  78  W.,  Sec. 
32-34,  T.  120  N..  R.  78  W..  Sec.  **.  T. 

121  N..  R  78  W.,  Sec.  3-11,  T.  121  N.. 
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R.  78  W..  Sec.  15-18,  T.  121  N.,  R.  78 
W..  Sec.  20-22,  T.  121  N.,  R.  78  W.,  Sec. 
26-28,  T.  121  N.,  R  78  W..  Sec.  34-35. 
T.  122  N.,  R  78  W.,  Sec.  3-5,  T.  122  N., 
R  78  W.,  Sec.  9.  T.  122  N..  R  78  W., 
Sec.  15-16,  T.  122  N.,  R  78  W..  Sec.  21- 
22,  T.  122  N..  R  78  W.,  Sec.  27-28,  T. 
122  N.,  R  78  W.,  Sec.  32-34,  T.  123  N., 
R  78  W.,  Sec.  6-8.  T.  123  N..  R  78  W., 
Sec.  18-20,  T.  123  N..  R  78  W.,  Sec.  29- 
33,  T.  123  N.,  R  79  W.,  Sec.  1-3,  T.  123 
N.,  R  79  W.,  Sec.  11-13.  T.  123  N.,  R 
79  W..  Sec.  24-25,  T.  124  N..  R  78  W., 
Sec.  31.  T.  124  N..  R  79  W.,  Sec.  5-7, 
T.  124  N.,  R  79  W.,  Sec.  18,  T.  124  N., 
R  79  W.,  Sec.  29-34,  T.  124  N.,  R.  80 
W.,  Sec.  12-14,  T.  124  N.,  R  80  W.,  Sec. 


23-26,  T.  124  N.,  R.  80  W..  Sec.  35-36, 
T.  125  N.,  R  78  W.,  Sec.  4-5.  T.  125  N., 
R  78  W.,  Sec.  7-8,  T.  125  N.,  R.  79  W., 
Sec.  9-17,  T.  125  N.,  R  79  W.,  Sec.  20- 
22.  T.  125  N.,  R.  79  W.,  Sec.  27-29,  T. 

125  N..  R  79  W..  Sec.  32-33,  T.  125  N., 
R  79  W.,  Sec.  **,  T.  126  N.,  R  78  W.. 
Sec.  5-8.  T.  126  N..  R.  78  W.,  Sec.  17- 
18,  T.  126  N.,  R  78  W.,  Sec.  20-21,  T. 

126  N.,  R.  78  W.,  Sec.  27-29,  T.  126  N., 
R  78  W.,  Sec.  32-33,  T.  126  N..  R  79 
W.,  Sec.  1,  T.  126  N..  R  79  W.,  Sec.  12, 
T.  127  N.,  R.  78  W.,  Sec.  31,  T.  127  N., 
R.  79  W.,  Sec.  1-2,  T.  127  N.,  R.  79  W., 
Sec.  11,  T.  127  N.,  R.  79  W.,  Sec.  14,  T. 

127  N.,  R  79  W.,  Sec.  23-26,  T.  127  N., 
R.  79  W.,  Sec.  36,  T.  128  N..  R.  78  W., 


Sec.  16-19.  T.  128  N.,  R  78  W.,  Sec.  29- 
31,  T.  128  N.,  R.  79  W.,  Sec.  5-9.  T.  128 
N..  R  79  W.,  Sec.  13,  T.  128  N..  R.  79 
W.,  Sec.  16-17.  T.  128  N.,  R  79  W.,  Sec. 
20-22.  T.  128  N.,  R  79  W.,  Sec.  24-29, 
T.  128  N.,  R  79  W.,  Sec.  35-36,  T.  128 
N.,  R  80  W.,  Sec.  1-3,  T.  128  N.,  R.  80 
W.,  Sec.  10-12. 

**  Undefined.  These  are  "lands"  which 
were  not  surveyed  during  the  original 
Government  Land  Office  survey  of  South 
Dakota.  They  are  now  inundated  and  appear 
to  fall  in  what  was  the  described  river 
channel  at  that  time. 
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Unit  1  (  South  Dakota  -  Missouri  River) 
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Unit  SD-2:  Missouri  River 

This  unit  consists  of  the  following 
Township,  Range,  and  Sections: 

T.  90  N..  R.  49  W.,  Sec.  6,  T.  90  N., 
R.  50  W.,  Sec.  1.  T.  90  N.,  R.  50  W.,  Sec. 
11-14,  T.  90  N..  R.  50  W.,  Sec.  23-25, 
T.  91  N.,  R.  49  W..  Sec.  31,  T.  91  N.,  R. 
50  W.,  Sec.  7,  T.  91  N.,  R.  50  W.,  Sec. 
18-19,  T.  91  N.,  R.  50  W.,  Sec.  25-26, 
T.  91  N.,  R.  50  W.,  Sec.  28-30,  T.  91  N., 
R.  50  W.,  Sec.  35-36,  T.  91  N.,  R.  50  W., 
Sec.  **.  T.  91  N.,  R.  51  W.,  Sec.  3-6.  T. 

91  N.,  R.  51  W.,  Sec.  10-13,  T.  91  N., 
R.  52  W.,  Sec.  1-3,  T.  91  N.,  R.  52  W., 
Sec.  10-12,  T.  92  N.,  R.  51  W.,  Sec.  31- 
32,  T.  92  N.,  R.  52  W..  Sec.  19-21,  T. 

92  N.,  R.  52  W.,  Sec.  26-30,  T.  92  N., 

R.  52  W.,  Sec.  34-36,  T.  92  N.,  R.  53  W., 
Sec.  7-8,  T.  92  N.,  R.  53  W.,  Sec.  17- 
18.  T.  92  N.,  R.  53  W.,  Sec.  20-24,  T. 
92  N.,  R.  54  W.,  Sec.  3,  T.  92  N.,  R.  54 
W.,  Sec.  10-12,  T.  92  N.,  R.  60  W.,  Sec. 
1-2,  T.  92  N.,  R.  60  W..  Sec.  10-11,  T. 
92  N.,  R.  60  W.,  Sec.  15-17,  T.  92  N., 
R.  60  W.,  Sec.  19-21,  T.  92  N.,  R.  61  W., 
Sec.  6-8,  T.  92  N..  R.  61  W.,  Sec.  15- 
17,  T.  92  N.,  R.  61  W.,  Sec.  21-24,  T. 

92  N..  R.  62  W.,  Sec.  1-2,  T.  93  N.,  R. 
54  W.,  Sec.  18-21,  T.  93  N.,  R.  54  W., 
Sec.  27-28,  T.  93  N.,  R.  54  W.,  Sec.  34. 
T.  93  N.,  R.  55  W.,  Sec.  13-14,  T.  93  N., 
R.  55  W.,  Sec.  17-19,  T.  93  N..  R.  55  W.. 
Sec.  23-24,  T.  93  N.,  R.  56  W.,  Sec.  13- 
14,  T.  93  N.,  R.  56  W.,  Sec.  17-21.  T. 

93  N.,  R.  56  W.,  Sec.  23-24,  T.  93  N., 

R.  56  W.,  Sec.  26-28,  T.  93  N.,  R.  57  W., 
Sec.  16-24,  T.  93  N.,  R.  57  W.,  Sec.  28- 
29,  T.  93  N.,  R.  58  W.,  Sec.  17-28,  T. 
93  N.,  R.  58  W.,  Sec.  30,  T.  93  N.,  R.  58 
W.,  Sec.  34-35,  T.  93  N..  R.  59  W.,  Sec. 
10-11,  T.  93  N.,  R.  59  W.,  Sec.  13-19, 
T.  93  N.,  R.  59  W.,  Sec.  21-27,  T.  93  N., 
R.  60  W..  Sec.  24-26,  T.  93  N.,  R.  60  W., 
Sec.  35-36,  T.  93  N..  R.  62  W..  Sec.  19- 
20,  T.  93  N.,  R.  62  W.,  Sec.  26-30,  T. 

93  N.,  R.  62  W.,  Sec.  35-36,  T.  93  N., 
R.  63  W.,  Sec.  6-10,  T.  93  N.,  R.  63  W., 
Sec.  15,  T.  93  N..  R.  64  W.,  Sec.  1,  T. 

94  N.,  R.  64  W.,  Sec.  19-20,  T.  94  N., 

R.  64  W.,  Sec.  27-30,  T.  94  N.,  R.  64  W., 
Sec.  34-36,  T.  94  N.,  R.  65  W.,  Sec.  2, 
T.  94  N.,  R.  65  W.,  Sec.  11-13,  T.  94  N., 
R.  65  W.,  Sec.  24,  T.  95  N.,  R.  65  W., 
Sec.  15-18,  T.  95  N.,  R.  65  W.,  Sec.  4- 
9,  T.  95  N.,  R.  65  W.,  Sec.  21-23,  T.  95 
N.,  R.  65  W.,  Sec.  26-27,  T.  95  N.,  R.  65 
W.,  Sec.  34-35,  T.  95  N.,  R.  66  W.,  Sec. 
1-13,  T.  95  N.,  R.  67  W.,  Sec.  1-2,  T. 

95  N.,  R.  67  W.,  Sec.  12-13,  T.  96  N., 

R.  65  W.,  Sec.  29-31,  T.  96  N.,  R.  66  W., 
Sec.  26-27,  T.  96  N.,  R.  66  W..  Sec.  31- 
36,  T..96  N.^  R.  67  W.,  Sec.  1-11,  T.  96 


N..  R.  67  W.,  Sec.  13-18,  T.  96  N.,  R.  67 
W.,  Sec.  21-28,  T.  96  N.,  R.  67  W.,  Sec. 
33-36,  T.  96  N.,  R.  68  W.,  Sec.  1-4,  T. 

96  N.,  R.  68  W.,  Sec.  10-15,  T.  97  N., 
R.  67  W.,  Sec.  32,  T.  97  N.,  R.  68  W., 
Sec.  3-11.  T.  97  N..  R.  68  W..  Sec.  14- 

16.  T.  97  N..  R.  68  W..  Sec.  21-23.  T. 

97  N.,  R.  68  W.,  Sec.  26-35,  T.  97  N., 
R.  69  W.,  Sec.  1-3,  T.  97  N.,  R.  69  W., 
Sec.  12,  T.  97  N.,  R.  69  W.,  Sec.  25,  T. 

97  N.,  R.  69  W..  Sec.  36.  T.  98  N.,  R.  68 
W.,  Sec.  31-33.  T.  98  N.,  R.  69  W.,  Sec. 
6-7,  T.  98  N.,  R.  69  W.,  Sec.  9-10,  T. 

98  N..  R.  69  W..  Sec.  15-22,  T.  98  N., 

R.  69  W.,  Sec.  27-29,  T.  98  N.,  R.  69  W., 
Sec.  33-36,  T.  98  N..  R.  70  W.,  Sec.  1- 
2.  T.  98  N..  R.  70  W.,  Sec.  11-13,  T.  98 
N.,  R.  70  W.,  Sec.  24,  T.  99  N.,  R.  70  W., 
Sec.  4-10,  T.  99  N.,  R.  70  W.,  Sec.  15- 

17,  T.  99  N.,  R.  70  W.,  Sec.  20-23,  T. 

99  N.,  R.  70  W.,  Sec.  25-28,  T.  99  N., 

R.  70  W.,  Sec.  34-36,  T.  99  N.,  R.  71  W., 
Sec.  1,  T.  100  N.,  R.  70  W.,  Sec.  30-32, 
T.  100  N.,  R.  71  W.,  Sec.  7,  T.  100  N., 
R.  71  W.,  Sec.  18-20,  T.  100  N.,  R.  71 
W.,  Sec.  25-36,  T.  100  N..  R.  72  W..  Sec. 
12-14,  T.  100  N.,  R.  72  W.,  Sec.  23-26, 
T.  101  N.,  R.  70  W.,  Sec.  19,  T.  101  N., 
R.  70  W.,  Sec.  30,  T.  101  N.,  R.  71  W., 
Sec.  3-5,  T.  101  N.,  R.  71  W..  Sec.  8- 
9,  T.  101  N.,  R.  71  W.,  Sec.  10-11,  T. 

101  N.,  R.  71  W.,  Sec.  13-16.  T.  101  N.. 
R.  71  W.,  Sec.  22-26,  T.  101  N.,  R.  71 
W.,  Sec.  34-36,  T.  102  N.,  R.  71  W..  Sec. 
5-9,  T.  102  N.,  R.  71  W.,  Sec.  16-18,  T. 

102  N.,  R.  71  W.,  Sec.  20-22.  T.  102  N., 
R.  71  W.,  Sec.  28-29,  T.  102  N.,  R.  71 
W.,  Sec.  32-34,  T.  102  N.,  R.  72  W.,  Sec. 
1-5,  T.  102  N..  R.  72  W.,  Sec.  8-12,  T. 

102  N.,  R.  72  W..  Sec.  15.  T.  103  N..  R. 
71  W..  Sec.  18-19.  T.  103  N.,  R.  72  W.. 
Sec.  1-3,  T.  103  N..  R.  72  W.,  Sec.  6- 
9.  T.  103  N.,  R.  72  W.,  Sec.  li-18,  T. 

103  N.,  R.  72  W.,  Sec.  21-29,  T.  103  N.. 
R.  72  W.,  Sec.  30-34,  T.  103  N.,  R.  73 
W.,  Sec.  1,  T.  103  N.,  R.  73  W.,  Sec.  12, 
T.  103  N.,  R.  73  W.,  Sec.  36,  T.  104  N., 
R.  71  W.,  Sec.  2-4,  T.  104  N.,  R.  71  W., 
Sec.  8-10,  T.  104  N.,  R.  71  W.,  Sec.  15- 
17,  T.  104  N.,  R.  71  W.,  Sec.  19-21,  T. 

104  N.,  R.  71  W.,  Sec.  29-30,  T.  104  N.. 
R.  72W.,  Sec.  14,  T.  104  N.,  R.  72W.. 
Sec.  23-27,  T.  104  N.,  R.  72W.,  Sec.  31- 
32,  T.  104  N.,  R.  72W.,  Sec.  34-36,  T. 

104  N.,  R.  73  W.,  Sec.  36,  T.  105  N.,  R, 
71  W.,  Sec.  4-5,  T.  105  N.,  R.  71  W.. 
Sec.  8-9,  T.  105  N.,  R.  71  W.,  Sec.  14- 
17,  T.  105  N.,  R.  71  W.,  Sec.  21-26,  T. 

105  N.,  R.  71  W.,  Sec.  34-36,  T.  106  N., 
R.  71  W.,  Sec.  3-6,  T.  106  N.,  R.  71  W., 
Sec.  8-10,  T.  106  N.,  R.  71  W.,  Sec.  14- 
16,  T.  106  N.,  R.  71  W.,  Sec.  21-23,  T. 

106  N.,  R.  71  W.,  Sec.  27-28,  T.  106  N., 


R.  71  W.,  Sec.  32-34,  T.  107  N.,  R.  71 
W.,  Sec.  31-33,  T.  107  N.,  R.  72  W.,  Sec. 
22-26,  T.  107,  R.  72  W.,  Sec.  30,  T.  107 
N.,  R.  72  W.,  Sec.  35-36,  T.  30  N.,  R.  6 
E.,  Sec.  3,  T.  30  N.,  R.  6  E..  Sec.  10-11, 
T.  31  N.,  R.  5  E.,  Sec.  2,  T.  31  N.,  R.  5 
E.,  Sec.  11-18.  T.  31  N.,  R.  6  E.,  Sec.  22- 
23,  T.  31  N.,  R.  6  E.,  Sec.  26-27,  T.  31 
N.,  R.  6  E.,  Sec.  34,  T.  32  N.,  R.  2  E., 
Sec.  1,  T.  32  N.,  R.  2  E..  Sec.  12,  T.  32 
N.,  R.  3  E.,  Sec.  6-13,  T.  32  N.,  R.  4  E., 
Sec.  7-9,  T.  32  N.,  R.  4  E.,  Sec.  16.  T. 
32  N.,  R.  4  W..  Sec.  17.  T.  32  N..  R.  4 
E.,  Sec.  18.  T.  32  N..  R.  4  E..  Sec.  21, 
T.  32  N.,  R.  4  E.,  Sec.  23-28,  T.  32  N., 
R.  5  W.,  Sec.  4-6,  T.  32  N.,  R.  5  E.,  Sec. 
19,  T.  32  N.,  R.  5  E.,  Sec.  28-30,  T.  32 
N.,  R.  5  E.,  Sec.  33-35,  T.  32  N.,  R.  6 
W.,  Sec.  1,  T.  32  N.,  R.  6  W.,  Sec.  6,  T. 

32  N.,  R.  6  W.,  Sec.  8-12,  T.  32  N.,  R. 

7  W.,  Sec.^l,  T.  32  N.,  R.  7  W.,  Sec.  7, 
T.  33  N.,  R.  1  W.,  Sec.  1-3,  T.  33  N.,  R. 
1  E.,  Sec.  3-12,  T.  33  N.,  R.  1  W.,  Sec. 
7-10,  T.  33  N.,  R.  1  W.,  Sec.  12,  T.  33 
N.,  R.  1  W.,  Sec.  16-17,  T.  33  N..  R.  2 
E.,  Sec.  7-8,  T.  33  N.,  R.  2  W.,  Sec.  7- 
18,  T.  33  N.,  R.  2  E.,  Sec.  17-18,  T.  33 
N.,  R.  2  E.,  Sec.  20,  T.  33  N.,  R.  2  E., 
Sec.  26-29,  T.  33  N.,  R.  2  E.,  Sec.  34- 
36,  T.  33  N.,  R.  3  W.,  Sec.  7-8,  T.  33  N.. 
R.  3  W.,  Sec.  10-13,  T.  33  N.,  R.  3  W., ' 
Sec.  16,  T.  33  N.,  R.  3  W.,  Sec.  19-20, 
T.  33  N.,  R.  3  W.,  Sec.  22,  T.  33  N.,  R. 

4  W.,  Seq.  5-9,  T.  33  N.,  R.  4  W.,  Sec. 
11-18,  T.  33  N.,  R.  4  W.,  Sec.  21,  T.  33 
N.,  R.  4  W.,  Sec.  23-24,  T.  33  N.,  R.  5 
W.,  Sec.  1-2,  T.  33  N.,  R.  5  W.,  Sec.  7, 
T.  33  N.,  R.  5  W.,  Sec.  11-15,  T.  33  N., 
R.  5  W.,  Sec.  22-23,  T.  33  N.,  R.  5  W., 
Sec.  27-28,  T.  33  N.,  R.  5  W.,  Sec.  32- 
33,  T.  33  N.,  R.  7  W.,  Sec.  16-17,  T.  33 
N.,  R.  7  W.,  Sec.  22-23,  T.  33  N.,  R.  7 
W..  Sec.  26-27,  T.  33  N..  R.  7  W.,  Sec. 
34-36.  T.  33  N..  R.  8  W..  Sec.  3-5.  T. 

33  N..  R.  8  W.,  Sec.  10-13.  T.  33  N..  R. 

8  W..  Sec.  18,  T.  34  N.,  R.  8  W.,  Sec.  31- 
33,  T.  34  N.,  R.  9  W.,  Sec.  7,  T.  34  N., 

R.  9  W.,  Sec.  16-18,  T.  34  N.,  R.  9  W., 
Sec.  21-23,  T.  34  N.,  R.  9  W.,  Sec.  25- 
26,  T.  34  N.,  R.  9  W.,  Sec.  36,  T.  34  N.. 
R.  10  W.,  Sec.  2-3,  T.  34  N.,  R.  10  W., 
Sec.  10-14,  T.  35  N.,  R.  10  W.,  Sec.  20. 
T.  35  N.,  R.  10  W.,  Sec.  22,  T.  35  N..  R. 
10  W.,  Sec.  28,  T.  35  N.,  R.  10  W.,  Sec. 
33-34. 

••Undefined.  These  are  "lands"  which 
were  not  surveyed  during  the  original 
Government  Land  Office  survey  of  South 
Dakota.  They  are  now  inundated  and  appear 
to  fall  in  what  was  the  described  river 
channel  at  that  time. 

8ILUNG  CODE  4310-55-P 


Federal  Register / Vol.  66,  No.  113 /Tuesday,  June  12,  2001  / Proposed  Rules 


31815 


Dated:  May  30.  2001. 
Marshall  P.  Jones,  Jr., 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  01-14169  Filed  6-11-01;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Ust  of 
Correspondence 

AGENCY:  Department  of  Education. 
ACTION:  List  of  correspondence  from 
January  2,  2001  through  March  31,  2001. 

SUMMARY:  The  Secretary  is  publishing 
the  following  list  pursuant  to  section 
607(d)  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA). 
Under  section  607(d)  of  IDEA,  the 
Secretary  is  required,  on  a  quarterly 
basis,  to  publish  in  the  Federal  Register 
a  list  of  correspondence  from  the 
Department  of  Education  received  by 
individuals  during  the  previous  quarter 
that  describes  the  interpretations  of  the 
Department  of  Education  of  IDEA  or  the 
regulations  that  implement  IDEA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melisande  Lee  or  JoLeta  Reynolds. 
Telephone:  (202)  205-5507.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD)  you  may  call  (202)  205-5465  or 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  (e.g..  Braille,  large 
print,  audiotape,  or  computer  diskette) 
on  request  to  Katie  Mincey,  Director  of 
the  Alternate  Formats  Center. 
Telephone:  (202)  205-8113. 
SUPPlfMENTARY  INFORMATION:  The 
following  list  identifies  correspondence 
from  the  Department  issued  between 
January  2,  2001  through  March  31,  2001. 

Included  on  the  list  are  those  letters 
that  contain  interpretations  of  the 
requirements  of  IDEA  and  its 
implementing  regulations,  as  well  as 
letters  and  other  documents  that  the 
Department  believes  will  assist  the 
pubhc  ifl  understanding  the 
requirements  of  the  law  and  its 
regulations.  The  date  and  topic 
addressed  by  a  letter  are  identified,  and 
simunary  information  is  also  provided, 
as  appropriate.  To  protect  the  privacy 
interests  of  the  individual  or  individuals 
involved,  personally  identifiable 
information  has  been  deleted,  as 
appropriate. 

■Part  B — Assistance  for  Education  of  All 
Children  With  Disabilities 

Section  611 — Authorization;  Allotment; 
Use  of  Funds;  Authorization  of 
Appropriations 

Topic  Addressed:  Use  of  Fimds 

•  Letter  dated  March  13,  2001  to 
Maine  Commissioner  of  Education,  J. 
Duke  Albanese,  regarding  whether  a 
unit  that  functions  as  a  separate  legal 


entity  from  the  Maine  Department  of 
Education  (MDE)  should  be  included  in 
MDE's  Annual  Single  Audit. 

•  Letter  dated  February  13,  2001  to 
Alaska  Commissioner  of  Education, 
Richard  S.  Cross,  regarding  a  finding  in 
a  Federal  Fiscal  Year  (FFY)  1996  audit 
report  questioning  the  personal  service 
expenditures  allocated  to  the  Special 
Education-Grants  to  States  Federal 
prognun. 

Section  612— State  Eligibility 

Topic  Addressed:  Free  Appropriate 
Public  Education 

•  Letter  dated  January  19,  2001 
(personally  identifiable  information 
redacted),  regarding  the  obligation  of 
States  and  local  school  districts  to 
provide  a  free  appropriate  public 
education  (FAPE)  and  opportimities  for 
parent  participation  in  a  child's 
evaluation,  eligibility,  and  educational 
placement. 

•  Letter  dated  March  1,  2001 
(personally  identifiable  information 
redacted),  regarding  the  extension  of 
compensatory  education  services 
beyond  age  21  awarded  in  settlement  of 
litigation,  the  complaint  mechanisms 
available  under  the  IDEA,  and  the  roles 
of  Federal  and  State  agencies  that 
provide  educational  services. 

•  Letter  dated  March  30,  2001  to 
School  Board  Attorney  John  W.  Bowen, 
regarding  application  of  the 
requirements  of  the  IDEA  and  of  section 
504  of  the  Rehabilitation  Act  of  1973  to 
Florida's  Opportunity  Scholarship 
Program  legislation. 

Topic  Addressed:  Child  Find 

•  Letter  dated  March  30,  2001  to 
Colorado  Department  of  Education 
Special  Education  Director,  Dr.  Lorrie 
Harkness,  regarding  (1)  the 
responsibility  to  identify  and  evaluate 
children  with  Attention  Deficit 
Disorder/ Attention  Deficit  Hyperactivity 
Disorder  and  (2)  the  definition  of 
"educational  records." 

Topic  Addressed:  Procedural  Safeguards 

•  Letter  dated  March  30,  2001 
(personally  identifiable  information 
redacted),  clarifying  that  a  State  may 
hold  in  abeyance  those  issues  in  a 
complaint  that  are  ciurently  being 
appealed  in  a  judicial  proceeding. 

Topic  Addressed:  State  Educational 
Agency  General  Supervisory  Authority 

•  Letter  dated  March  19,  2001  to 
California  Assistant  Superintendent  of 
Public  Instruction,  Alice  Parker, 
regarding  a  State's  obUgation  to  monitor 
the  compliance  of  local  educational 
agencies  (LEAs),  and  to  take  action  in 
response  to  noncompliance. 


•  Letter  dated  March  30,  2001  to 
Pennsylvania  Bureau  of  Special 
Education  Director,  Dt  Fran 
Warkomski,  regarding  a  State's 
responsibility  to  resolve  complaints  in  a 
way  that  provides  individual  relief  and 
addresses  systemic  problems. 

Topic  Addressed:  Participation  in 
Assessments 

•  Letter  dated  January  19,  2001, 
(personally  identifiable  information 
redacted),  regarding  the  use  of  a 
calcidator  as  an  accommodation  or 
individual  modification  for  the 
participation  of  students  with 
disabilities  in  State  and  district-wide 
assessments. 

•  OSEP  memorandimi  01-06  dated 
January  17,  2001  providing  gmdance 
selected  for  its  relevance  to  parents  and 
families  of  students  with  disabilities 
about  the  participation  of  these  students 
in  State  and  district-wide  assessments. 

•  Memorandum  dated  January  12, 
2001  regarding  the  role  and  authority  of 
the  Individualized  Education  Program 
(lEP)  team  in  the  participation  of 
children  with  disabilities  in  State  and 
district-wide  assessments  of  student 
achievement  for  children  with 
disabilities. 

Section  613 — Local  Educational  Agency 
Eligibility 

Topic  Addressed:  Schoolwide  Programs 

•  Letter  dated  January  12,  2001, 
regarding  the  inclusion  of  students  with 
disabilities  in  schoolwide  reform  efforts, 
and  advising  LEAs  that  a  portion  of 
IDEA  Part  B  funds  can  be  combined 
with  funds  from  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  and  with  other  Federal, 
State  and  local  funds  to  carry  out 
schoolwide  programs  that  include 
children  with  disabilities,  as  long  as 
students  with  disabilities  receive 
services  in  accordance  with  a  properly 
developed  lEP  and  are  afforded  all  of 
the  rights  and  services  guaranteed  to 
children  with  disabilities  imder  IDEA. 

Part  C— Infants  and  Toddlers  with 
Disabilities 

Sections  631-641 

Topic  Addressed:  Federal  Interagency 
Coordinating  Council 

•  Letter  dated  January  2,  2001 
regarding  principles  of  family 
involvement  and  suggested  standards  of 
practice  developed  by  the  Federal 
Interagency  Coordinating  Coimcil 
(FICC)  to  encourage  meaningful 
involvement  of  family  members  at  all 
levels  of  pohcy  and  service  delivery 
planning. 
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•  Letter  dated  January  17,  2001  to 
TRICARE  Management  Activity 
Executive  Director,  H.  James  T.  Sears, 
regarding  the  FICC's  development  of  a 
service  guide,  TRICARE  and  IDEA  Part 
C:  A  Guide  to  Services,  that  addresses 
the  interface  between  TRICARE,  the 
Department  of  Defense's  military  health 
system,  and  Part  C  of  IDEA. 

Other  Letters  Relevant  To  the 
Administration  of  IDEA  Programs 

Topic  Addressed:  Freedom  of 
Information  Act 

•  Letter  dated  March  27,  2001  to 
individual,  (personally  identifiable 
information  redacted),  regarding  factors 
that  are  considered  in  determining 
whether  fees  can  be  waived  under  the 
Freedom  of  Information  Act  (FOIA). 


Miscellaneous 

Topic  Addressed:  Multiple  Chemical 
Sensitivity 

•  Letter  dated  January  8,  2001 
transmitting  information  to  school 
personnel,  parents,  and  other  interested 
individuals  regarding  Multiple 
Chemical  Sensitivity  (MCS). 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
doctmients  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http:// 
www.ed.gov/legislation/FedRejdster/ 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 


using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
800-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.acces8.gpo.gov/nara/index.htinl 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.027,  Assistance  to  States  for 
Education  of  Children  with  Disabilities) 

Dated:  June  6,  2001. 
Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitation  Research. 
[FR  Doc.  01-14676  Filed  6-11-01;  8:45  am] 

HLUNO  coot  4000-01-U 


Tuesday, 
June  12,  2001 


Part  IV 


Postal  Service 


39  CFR  Part  551 

Semipostal  Stamp  Program;  Request  for 
Proposals  for  Semipostal  Stamps;  Final 
Rule  and  Notice 


31822  Federal  Register /Vol.  66,  No.  113 /Tuesday,  June  12,  2001 /Rules  and  Regulations 


POSTAL  SERVICE 

39  CFR  Part  551 

Semipostal  Stamp  Program 

AGENCY:  Postal  Service. 
ACnON:  Final  rule. 

summary:  This  final  rule  creates 
implementation  regulations  for  the 
Semipostal  Authorization  Act,  which 
authorizes  the  Postal  Service  to  issue 
and  sell  semipostal  postage  stamps. 
Semipostal  stamps  are  intended  to  raise 
hinds  for  causes  determined  by  the 
Postal  Service  to  be  in  the  public 
interest  and  appropriate.  The  final 
regulations  relate  to  the  selection 
procedures  for  causes  and  recipient 
executive  agencies,  the  offices  and 
authorities  responsible  for  making 
decisions  related  to  causes  and  recipient 
executive  agencies,  the  criteria  to  be 
applied  in  evaluating  proposals  for 
causes  and  recipient  executive  agencies, 
sales  limitations,  the  calculation  of 
amounts  to  be  transferred  to  executive 
agencies,  and  the  determination  of  costs 
to  be  offset  from  differential  revenue. 
EFFECTIVE  DATE:  June  12,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Tackett,  (202)  268-6555. 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

The  Semipostal  Authorization  Act, 
Public  Lavi?  106-253. 114  Stat.  634 
(2000)  (hereinafter  "Act"),  authorizes 
the  Postal  Service  to  establish  a  10-year 
program  to  sell  semipostal  stamps.  The 
differential  between  the  price  of  a 
pemipostal  stamp  and  the  First-Class 
Mail®  service  rate,  less  an  offset  for  the 
reasonable  costs  of  the  Postal  Service, 
consists  of  an  amount  to  fund  causes 
that  the  "Postal  Service  determines  to  be 
in  the  national  public  interest  and 
appropriate."  By  law,  revenue  from 
sales  (net  of  postage  and  the  reasonable 
costs  of  the  Postal  Service)  is  to  be 
transferred  to  selected  executive 
agencies  within  the  meaning  of  5  U.S.C. 
105. 

The  Governors  of  the  Postal  Service 
are  authorized  to  set  prices  for 
semipostal  stamps  according  to  a 
formula  prescribed  in  the  Act. 
Specifically,  the  Act  prescribes  that  the 
price  of  a  semipostal  stamp  is  the  "rate 
of  postage  that  would  otherwise 
regularly  apply,"  plus  a  differential,  that 
is,  the  difference  between  sales  revenue 
and  postage,  not  to  exceed  25  percent. 
This  is  essentially  the  same  formula 
prescribed  by  the  Stamp  Out  Breast 
Cancer  Act.  Public  L.  105-41.  Ill  Stat. 
1119  (1997). 


The  Act  provides  that  the  Postal 
Service  is  to  promulgate  certain 
regiUations  via  a  notice  and  comment 
rulemaking.  Specifically,  the  Postal 
Service  must  identify  the  "office  or 
other  authority  within  the  Postal 
Service"  to  make  decisions  on  the 
"appropriate  causes  and  agencies" 
eligible  to  receive  amounts  becoming 
available  from  differential  revenue  less 
an  offset  for  the  reasonable  costs  of  the 
Postal  Service.  The  Postal  Service  is  also 
directed  to  issue  regulations  on  the 
"criteria  and  procedures"  to  be  applied 
in  making  decisions  on  recipient 
executive  agencies  and  causes.  The  Act 
further  requires  the  Postal  Service  to 
identify  "what  limitations  shall  apply,  if 
any,  relating  to  the  issuance  of 
semipostals  (such  as  whether  more  than 
one  semipostal  may  be  offered  for  sale 
at  the  same  time)."  Finally,  the  Postal 
Service's  regulations  must  "specifically 
address  how  the  costs  incurred  by  the 
Postal  Service  *  *  *  shall  be  computed, 
recovered,  and  kept  to  a  minimum." 

n.  Comments  on  the  Proposed  Rule 

On  February  15,  2001,  the  Postal 
Service  published  a  notice  in  the 
Federal  Register  (66  FR  10408) 
soliciting  comments  on  a  proposed  rule 
to  implement  the  Act.  The  Postal 
Service  also  published  the  notice  on  its 
Internet  Web  site  at  www.usps.com.  The 
Postal  Service  received  73  comments 
responding  to  the  solicitation  for 
conunents,  many  of  which  were 
received  electronically  through  the 
Postal  Service's  Web  site.  The 
comments  are  grouped  into  similar 
themes  and  are  adckessed  below. 

Selection  Criteria 

Two  commenters  expressed  support 
for  the  following  general  criteria  for  the 
Semipostal  Stamp  Program:  (a) 
Semipostal  stamps  should  benefit  only 
congressionally  authorized  programs 
within  U.S.  Government  executive 
agencies;  (b)  semipostal  stamps  should 
focus  on  programs  that  are  characterized 
by  a  significant  disparity  between 
congressional  authorizations  and 
appropriations;  (c)  semipostal  stamps 
should  also  look  for  programs  for  which 
there  is  a  broad  supportive  network  of 
private  organizations  that  is  willing  and 
capable  of  assisting  in  local  and  national 
marketing;  (d)  semipostal  stamps  should 
have  broad  appeal  to  the  American 
public  and  not  be  on  programs  and 
issues  of  narrow  interest;  and  (e)  the 
selection  process  should  include 
estimating  the  revenue  potential  of  a 
stamp  through  market  siuveys, 
evaluating  the  retention  rates  of 
commemorative  and  "awareness" 
stamps  that  have  been  issued  on  the 


same  subject,  and  evaluating  the 
experience  of  other  countries  to 
determine  the  differences  between 
successful  and  unsuccessful  semipostal 
issues. 

As  a  general  matter,  the  Postal  Service 
agrees  that  the  types  of  factors 
mentioned  above  may  be  instructive  and 
may  be  among  the  factors  that  could  be 
used  in  the  decision-making  process; 
however,  the  Postal  Service  believes 
that  those  types  of  factors  need  not  be 
formally  inscribed  in  the  regulations. 

The  same  commenters  also 
questioned  the  requirement  in  §  551.4 
that  causes  must  "further  human 
welfare."  The  conmienters  stated  that  * 
this  term  should  be  carefully  defined  to 
include  causes  or  purposes  that 
contribute  to  human  welfare,  such  as  a 
healthy  en\  ironment  or  a  sustainable 
level  of  biodiversity;  alternatively,  the 
requirement  should  be  eliminated.  The 
commenters  also  recommend  that  the 
requirement  be  removed  from  the  list  in 
§  551.4(d). 

The  Postal  Service  believes  that  the 
criterion  of  advancement  of  himian 
welfare  is  quite  broad,  and  can 
encompass  a  wide  variety  of  subjects. 
Thus,  the  Postal  Service  does  not 
interpret  the  rfequirement  that  proposals 
advance  himian  welfare  narrowly.  To 
the  contrary,  the  Postal  Service  intends 
to  interpret  this  provision  quite  broadly. 
Topics  such  as  a  healthy  environment  or 
biodiversity  appear  on  their  face  to  be 
linked  to  the  advancement  of  human 
welfare.  This  should  assuage  the 
commenters'  concern.  Consequently,  the 
Postal  Service  does  not  believe  a  change 
in  the  regulation  is  necessary. 

Cost  Recovery 

One  commenter  questioned  whether 
the  Postal  Service  would  be  able  to 
recover  its  costs,  and  if  not,  whether 
ratepayers  would  be  subsidizing  the 
Semipostal  Stamp  Program.  Another 
commenter  recommended  that  strict 
auditing  be  used.  The  Postal  Service 
believes  that  the  regulations  will 
provide  the  Postal  Service  with  an 
adequate  and  effective  means  of 
preventing  cross-subsidy.  In  particular, 
the  Postal  Service  will  track  costs  and 
revenues  associated  with  the  program, 
and  will  use  data  from  comparable 
stamp  issues  to  determine  the  additional 
costs  attributable  to  semipostals. 
Furthermore,  the  Postal  Service  has 
reserved  the  right  to  withdraw 
semipostal  stamps  if  sales  or  sales 
projections  are  lower  than  expected.  In 
addition,  the  Act  requires  that  the 
General  Accounting  Office  prepare 
reports  on  the  Semipostal  Stamp 
Program.  These  measures  provide 
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multiple  means  to  protect  against  the 
risks  cited  by  the  commenters. 

One  commenter  suggested  that  there 
should  be  exclusions  for  off-site 
meetings  in  resort  areas  and  excessive 
spending  on  planning.  The  Postal 
Service  is  sensitive  to  these  concerns, 
and  §  551.8(0  incorporates  several 
measures  to  minimize  costs  associated 
with  the  program.  The  Postal  Service 
does  not  foresee  deductions  for  the  cost 
of  off-site  meetings,  since  decisions  on 
semipostal  stamps  by  the  Citizens' 
Stamp  Advisory  Committee  (CSAC) 
would  be  combined  with  that  body's 
regular  meetings.  Thus,  the  costs  of  such 
meetings  would  ordinarily  not  need  to 
be  deducted  against  differential  revenue 
under  the  standard  set  forth  in  §  551.8. 
Moreover,  the  Postal  Service  does  not 
foresee  the  need  for  excessive  spending. 
Indeed,  in  the  case  of  the  Breast  Cancer 
Research  Stamp,  the  costs  as  a 
proportion  of  total  revenue  transferred 
to  the  Department  of  Defense  and  the 
National  Institutes  of  Health  are  very 
small,  amounting  to  a  small  percentage 
of  the  funds  transferred  *"  Hate. 

Two  commenters  expresswu  support 
for  the  policy  to  recover  fix)m 
differential  revenue  those  costs  that  are 
attributable  to  the  semipostal  stamp  that 
are  not  normally  incurred  for 
comparable  commemorative  stamps; 
however,  these  commenters  oppose  the 
provision  in  §  551.8(f)(2)  that  costs  be 
minimized  through  issuance  of  one 
semipostal  stamp  at  a  time.  To  the 
extent  this  requirement  prevents  the 
Postal  Service  from  having  to  dedicate 
additional  resources  to  the  Semipostal 
Stamp  Program,  the  Postal  Service 
believes  that  this  provision  serves  as  an 
appropriate  means  of  minimizing  costs, 
as  required  by  the  Act. 

One  commenter  recommended  that 
the  cost  profile  used  in  §  551.8(c)  should 
be  identified  before  the  sale  of  each 
stamp.  The  commenter  believes  that 
selection  of  a  cost  profile  during  or  after 
the  sales  period  could  lead  to 
inconsistencies  in  the  amoimts 
identified  as  recoverable  costs.  While 
the  Postal  Service  agrees  that  it  is 
generally  sensible  to  decide  on  a  cost 
profile  before  issuance  of  a  stamp  based 
on  expectations  of  sales,  the  Postal 
Service  believes  it  is  reasonable  to 
preserve  discretion  to  change  the  cost 
profile  if  expectations  of  sales  do  not 
match  actual  experience.  In  such 
situations,  it  may  be  reasonable  to  draw 
comparisons  between  other 
commemorative  issues  exhibiting  the 
same  pattern,  that  is.  where  sales 
experience  differs  substantially  from 
prior  expectations.  Naturally,  such 
comparisons  cannot  be  drawn  imtil  after 
the  issuance  of  the  semipostal  stamp; 


hence,  it  is  reasonable  to  preserve 
discretion  to  select  comparable  stamps 
after  the  sales  period  begins.  Thus,  the 
Postal  Service  declines  to  adopt  this 
suggestion. 

tJne  commenter  suggested  that 
advertising  costs  recoverable  from 
differential  revenue  in  §  551.8(e)(4)  be 
clearly  defined,  so  as  to  result  in  no 
confusion  with  advertising  costs  in 
§  551.8(g)(8).  The  advertising  costs 
recoverable  from  differential  revenue  in 
§  551.8(e)(4)  include  those  costs  for 
advertising  where  the  semipostal  stamp 
is  the  only  product  featured  in  the 
advertising  and  for  which  no  additional 
expenses  are  actually  inciured.  Section 
551.8(g)(8)  refers  to  advertising  that  is 
geared  toward  the  image  of  the  Postal 
Service  as  an  entity.  The  Postal  Service 
believes  that  this  explanation  addresses 
the  commenter's  concern. 

One  commenter  recommended  that 
§  551.8(d)(1)  should  be  revised  to 
include  a  threshold  for  costs  considered 
too  "inconsequentially  small."  The 
Postal  Service  believes  that  a  maximum 
threshold  is  reasonable.  Hence, 
§  551.8(d)(1)  is  amended  so  as  to  define 
the  term  "inconsequentially  small"  to 
include  cost  items  not  exceeding  $3,000 
per  invoice. 

Voluntary  Purchase 

Two  commenters  expressed  that 
customers  should  not  be  required  to 
purchase  semipostal  stamps.  The  Postal 
Service  agrees  that  the  purchase  of 
semipostal  stamps  shoiild  be  strictly 
voluntary,  and  that  postal  retail  units 
should  have  ample  regular  First-Class 
Mail  postage  stamps  in  stock  at  all 
locations  where  semipostal  stamps  are 
sold,  so  that  no  customers  will  feel 
compelled  to  purchase  semipostal 
stamps.  For  emphasis.  §  551.2  is 
amended  to  include  a  passage  from  39 
U.S.C.  416(c).  which  clearly  states  that 
the  use  of  semipostal  stamps  is 
volimtary  on  the  part  of  postal  patrons. 

Historical  Events 

One  commenter  submitting  two 
comments  objected  to  the  exclusion  of 
historical  events  in  39  CFR  551.4(d). 
The  commenter  expressed  that  the 
categorical  exclusion  of  historical  events 
was  vague.  The  commenter  further 
stated  that  historic-related  national 
causes  can  further  the  national  public 
interest  and  hiunan  welfare  by 
educating  the  American  people  about 
thefr  collective  past.  In  the  commenter's 
view,  excluding  historical  events  denies 
the  opportimity  to  use  semipostal 
stamps  to  fund  the  preservation  of 
cultiiral  resources  and  sites  associated 
with  those  events.  The  Postal  Service 
agrees  that  proposals  as  described  by  the 


commenter  could  arguably  fit  within  the 
statutory  criteria.  Accordingly,  the  term 
"historical  events"  is  removed  from  the 
list  of  excluded  causes  in  §  551.4(d). 

Length  of  the  Semipostal  Stamp 
Program 

One  commenter  suggested  that  the 
Postal  Service  operate  the  Semipostal 
Stamp  Program  for  6  months  and  then 
revisit  the  merits  of  the  program  after 
review  of  actual  performance.  The 
Postal  Service  notes  that  it  has  already 
established  a  track  record  with 
semipostal  stamps  through  issuance  of 
the  Breast  Cancer  Research  Stamp, 
which  was  issued  in  July  1998  and  will 
continue  to  be  sold  to  the  public  until 
July  29,  2002.  The  Postal  Service's 
experience  with  the  Breast  Cancer 
Research  Stamp  demonstrates  that 
semipostal  stamps  are  accepted  by  the 
public  and  constitute  an  effective  means 
of  raising  funds  for  selected  causes. 
Consequently,  the  Postal  Service 
declines  to  adopt  the  commenter's 
proposal. 

Frequency 

Two  commenters  expressed 
opposition  to  the  requirement  in  §  551.5 
that  semipostal  stamps  may  be  offered 
for  sale  for  less  than  2  years  to  coincide 
with  changes  in  the  First-Class  Mail 
single-piece  first-oimce  rate.  The 
commenters  stated  that  this  provision 
should  be  eliminated  on  grounds  of 
inequity  to  the  beneficiary.  The  Postal 
Service  is  sensitive  to  these  concerns, 
and  intends  to  avoid  situations  where 
sales  periods  are  shortened  by 
underlying  rate  changes.  This  is  not  to 
suggest,  however,  that  rate  changes  will 
never  be  implemented  during  the  sales 
periods  of  future  semipostal  stamps. 
Past  experience  with  the  Breast  Cancer 
Research  Stamp  suggests,  however,  that 
such  situations  should  be  kept  to  a 
minimum,  because  changing  the 
underlying  First-Class  rate  during  the 
sales  period  of  a  semipostal  generates 
confusion.  This  is  because  the  postage 
value  of  semipostal  stamps  is  based  on 
their  date  of  sale,  not  on  their  date  of 
use,  and  there  is  no  tracking  system  that 
would  enable  the  Postal  Service  to 
measure  differential  revenue  based  on 
the  date  of  use.  Scheduling  sales  periods 
so  as  to  coincide  with  changes  in  the 
First-Class  Mail  single-piece  rate  would 
accordingly  enhance  awareness  among 
customers  of  the  association  of  the 
underlying  rate  with  the  postage  value 
of  semipostal  stamps.  Thus,  the  Postal 
Service  believes  that  §  551.5  is 
reasonable. 
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Breast  Cancer  Research  Stamp 

Several  commenters  suggested  that 
the  Postal  Service  continue  to  sell  the 
Breast  Cancer  Research  Stamp, 
presumably  pursuant  to  its  authority 
under  39  U.S.C.  416.  Two  conunenters 
objected  to  the  exclusion  in  §  551.4(d)  of 
"any  cause  that  has  been  previously 
supported  by  a  semipostal  stamp, 
including  the  stamp  issued  pursuant  to 
39  U.S.C.  414  [the  authorizing  statute 
for  the  Breast  Cancer  Research  Stamp.]" 
One  commenter  states  that  this 
restriction  extends  beyond  the  Act. 

The  Postal  Service  notes  that  a 
categorical  rule  limiting  the  issuance  of 
semipostals  provides  a  means  to 
diversify  the  Semipostal  Stamp  Program 
and  ensures  that  no  one  cause  receives 
the  benefits  of  the  program  to  the 
exclusion  of  others.  However,  the  Postal 
Service  believes  that  the  CSAC  could 
take  accoimt  of  this  concern  in  selecting 
causes  and  recipient  executive  agencies. 
Therefore,  the  Postal  Service  will 
remove  the  limitation  in  §  551.4(d) 
providing  that  former  causes  funded  by 
prior  semipostal  stamps,  including  the 
semipostal  authorized  by  39  U.S.C.  414, 
are  categorically  excluded  from 
consideration. 

Date  of  Commencement 

Two  commenters  reconunended  that 
the  Postal  Service  specify  definitively 
that  the  10-year  sales  period  conmiences 
on  August  1,  2002,  immediately  after 
the  conclusion  of  the  Breast  Cancer 
Research  Stamp  in  July  2002.  As  a 
general  matter,  the  Postal  Service 
intends  to  begin  issuing  semipostal 
stamps  in  mid-2002;  however,  the  Postal 
Service  does  not  wish  to  commit  itself 
to  issuing  the  first  semipostal  until  it 
has  a  better  idea  of  whether  any  rate 
changes  are  contemplated  in  that 
period,  and  whether  the  program  would 
be  better  suited  to  begin  after  a  rate 
change,  rather  than  immediately  prior  to 
the  date  of  implementation.  Hence,  the 
Postal  Service  declines  to  adopt  the 
commenters'  suggestion. 

Number  of  SemJpostal  Stampss 

Five  commenters  suggested  that  the 
Postal  Service  reconsider  §  551.5(b), 
which  provides  that  only  one 
semipostal  stamp  will  be  offered  for  sale 
at  a  time.  The  commenters  suggested 
that  the  Postal  Service  consider  selling 
several  semipostal  stamps 
simultaneously.  Two  commenters 
suggested  that  the  standard  for 
discontinuing  sales  should  be  the 
standard  in  §  551.5(d),  which 
establishes  criteria  for  the 
discontinuation  of  semipostal  stamps. 
Two  other  commenters  suggested 


issuing  a  new  semipostal  every  year, 
with  each  offered  for  sale  for  a  2-year 
period. 

The  Postal  Service  appreciates  these 
concerns,  but  submits  that  these 
interests  are  outweighed  by  other 
factors.  In  particular,  the  Postal  Service 
believes  that  issmng  more  than  one 
semipostal  stamp  will  increase  the 
complexity  of  the  program  from  the 
perspective  of  both  the  postal  retail 
employees  and  customers.  This,  in  turn, 
could  diminish  the  overall  effectiveness 
of  the  program.  Secondly,  the  Post^ 
Swvice  haJs  scarce  resources  to  commit 
to  the  Semipostal  Stamp  Program. 
Increasing  Uie  number  of  semipostal 
stamps  would  increase  the 
administrative  burden  on  the  Postal 
Service  and  ultimately  binden  existing 
staff  and  limited  resources.  This,  in 
turn,  could  require  more  dedicated 
resources  to  be  committed  to  the  task, 
and  ultimately  raises  the  proportion  of 
costs  to  be  offset  against  differential 
revenue.  FinaUy,  issuing  multiple 
semipostals  at  the  same  time  could  lead 
to  competition  among  semipostal 
stamps,  and  ultimately  defeat  the 
success  of  certain  semipostal  causes. 
Therefore,  the  Postal  Service  declines  to 
adopt  the  commenters'  suggestion. 

Fixed  Percentages  for  Recipient 
Executive  Agencies 

Chie  commenter  suggested  that  the 
proposed  rule  be  amended  so  that 
agencies  receive  a  specified  percentage 
of  the  gross  receipts  firom  sales.  The  Act 
requires  the  Postal  Service  to  deduct  its 
reasonable  costs  incurred  in  connection 
with  the  program.  Guaranteeing  specific 
amounts  could  result  in  situations  in 
which  the  Postal  Service  subsidizes 
amoimts  transferred  to  other  agencies 
through  ratepayer  revenue.  This,  in  the 
Postal  Service's  view,  does  not  appear  to 
be  consistent  with  the  spirit  of  the  Act. 
Hence,  the  recommended  change  is  not 
adopted. 

Interested  Persons 

One  commenter  stated  that  the 
relationship  between  interested  persons 
and  recipient  executive  agencies  in 
§  551.3(a)  is  imclear.  The  commenter 
notes  that  "descriptions  of  possible 
collaborations  in  the  actual  request  for 
proposals  could  significantly  increase 
the  involvement  across  federal  agencies 
and  partnering  organizations."  Section 
551.4  provides  that  interested  persons 
include,  but  are  not  limited  to. 
"individuals,  corporations,  associations, 
and  executive  agencies  under  5  U.S.C. 
105."  The  same  meaning  naturally 
extends  to  the  term  "interested  persons" 
as  that  term  is  used  in  §  551.3. 
Fiirthermore,  the  regulations  contain  no 


limitation  against  collaboration.  Thus, 
the  Postal  Service  believes  that  this 
explanation  clarifies  the  rule. 

CSAC 

One  commenter  observed  that  there  is 
no  description  of  the  CSAC  in  §  551.3, 
and  suggested  that  a  description  of  the 
composition  and  function  of  that  body 
would  be  helpful.  Information  about  the 
CSAC  is  available  on  the  Postal 
Service's  Web  site,  www.usps.com,  and 
regxilations  pertaining  to  the  CSAC  are 
published  in  §  644.5  of  the 
Administrative  Support  Manual.  To 
avoid  unnecessary  duplication,  the 
Postal  Service  believes  that  the 
regulations  describing  the  CSAC  should 
not  be  printed  in  the  rule  pertaining  to 
semipostal  stamps;  however,  the  Postal 
Service  has  amended  §  551.3  to  include 
a  reference  to  the  regulations  describing 
the  CSAC.  The  Postal  Service  further 
notes  that  a  description  of  the  CSAC 
was  included  in  footnote  1  of  the 
supplementary  information  section  of 
the  proposed  rule. 

Two  conunenters  stated  that  the 
CSAC  is  not  the  appropriate  body  to 
make  recommendations  on  causes  and 
recipient  executive  agencies  to  the 
postmaster  general.  'The  commenters 
instead  recommended  that  the 
responsibility  be  assigned  to  a  separate 
body  consisting  of  fundraising  and 
marketing  experts.  As  an  alternative,  the 
conunenters  suggested  that  two 
additional  appointments  be  made  to  the 
CSAC  to  represent  fundraising 
expertise. 

The  Postal  Service  submits  that  the 
CSAC  is  well  eqviipped  to  assiune 
responsibility  for  the  recommendation 
of  causes  and  recipient  executive 
agencies.  CSAC  membership  represents 
a  diverse  and  broad  spectnun  of 
American  society,  and  CSAC  members 
can  be  entrusted  to  use  their  judgment, 
experience,  and  talents  to  achieve  the 
statutory  objectives  of  the  Act.  The 
CSAC  has  had  ample  experience  in 
selecting  themes  for  commemorative 
stamps,  many  of  which  have  been  aimed 
at  raising  public  awareness  of  important 
national  interests.  Thus,  the  CSAC 
already  assumes  related  responsibilities 
through  the  selection  of  designs  for 
commemorative  stamps,  and  the  Postal 
Service  is  confident  that  CSAC  members 
can  apply  the  same  talents  in  the 
context  of  semipostal  decision-making. 
Furthermore,  establishing  a  separate 
panel  of  experts  in  marketing  and 
fundraising  would  add  substantially  to 
the  costs  of  administering  the  program, 
and  would  ultimately  reduce  the  funds 
available  for  causes.  A  new  committee 
would  entail  substantial  planning  and 
coordination  and  involve  travel  and 
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related  expenses,  which  also  would  > 
consume  additional  Postal  Service 
administrative  staff  and  resources.  The 
Postal  Service  also  declines  to  adopt  the 
suggestion  to  increase  the  size  of  the 
CSAC.  The  addition  of  two  persons 
would  add  to  the  expenses  to  be 
deducted  from  differential  revenue. 
Moreover,  existing  CSAC  members 
should  be  well  equipped  to  make 
judgments  on  the  feasibility  of 
proposals,  particularly  given  that 
interested  persons  submitting  proposals 
are  encoiutiged  to  provide  supporting 
information  demonstrating  that  the 
proposal  would  benefit  the  pubUc 
interest. 

CSAC  Recommendations 

Two  commenters  stated  that  the 
CSAC  should  be  required  to  recommend 
more  than  one  cause  to  the  postmaster 
general  §  551.3(d).  The  Postal  Service 
does  not  believe  that  such  a  requirement 
is  necessary  or  appropriate.  The  CSAC 
can  make  recommendations  and 
prioritize  them  as  it  determines  in  its 
discretion.  A  rule  requiring  a  specific 
number  of  recommendations  could 
result  in  a  situation  where  the  CSAC  is 
forced  to  make  a  recommendation 
notwithstanding  its  belief  that  none  of 
the  eligible  proposals  meet  the  statutory 
objectives.  The  Postal  Service  submits 
that  this  result  is  not  intended  by  the 
Act,  which  confers  discretionary 
authority,  and  not  a  compulsory 
obligation,  on  the  Postal  Service  to  issue 
semipostal  stamps. 

Two  commenters  suggested  that  the 
recommendation  of  causes  and  designs 
be  handled  as  two  separate  actions,  in 
order  to  facilitate  consultations  with  the 
proposal  beneficiary  on  the  design  to  be 
developed.  The  Postal  Service  declines 
to  adopt  this  proposal  as  part  of  its 
regulations.  Such  a  requirement  could 
contribute  to  delay.  The  CSAC  meets 
foiu-  times  per  year,  and  in  some  cases 
consultations  could  cause  delays  in 
production  and  distribution  schedules. 
Moreover,  the  Postal  Service  does  not 
wish  to  commit  itself  or  the  CSAC  to 
engaging  in  consultations  with  proposal 
submitters  on  stamp  designs. 

Pricing 

Two  commenters  stated  that  §  551.6 
should  specify  that  the  differential  is 
not  to  exceed  25  percent  of  the 
underlying  rate  of  postage.  The  Postal 
Service  agrees  that  this  change  comports 
with  the  statutory  language,  and  has 
made  corresponding  changes  to  §  551.6. 

m.  Comments  Outside  the  Scope  of  the 
Rulemaking 

A  number  of  commenters  also 
addressed  issues  beyond  the  scope  of 


the  proposed  rule.  These  are 
summarized  below. 

Nine  commenters  expressed  favorable 
views  about  semipostal  stamps 
generally.  The  Postal  Service 
appreciates  these  views  and  encourages 
interested  persons  to  consider 
responding  to  future  requests  for 
proposals. 

Twenty-one  commenters  expressed 
that  the  Postal  Service  should  not  offer 
semipostal  stamps.  Those  opposed  to 
semipostal  stamps  cited  a  number  of 
concerns.  Some  conunenters  suggested 
that  it  would  be  inappropriate  for  the 
Postal  Service  to  select  causes,  since,  in 
their  view,  it  would  show  favoritism  of 
certain  causes  or  groups  over  others. 
Some  commenters  expressed  concern 
that  the  Postal  Service  would  have  to 
defend  decisions  on  semipostals.  Some 
commenters  were  also  concerned  that 
controversial  causes  would  be  featured 
on  semipostal  stamps,  and  this  would 
lead  to  litigation  and  public 
disapproval.  Some  commenters 
suggested  that  Congress  should  make 
decisions  on  causes.  Other  commenters 
suggested  that  the  Postal  Service  should 
instead  focus  on  other  priorities,  such  as 
improving  mail  delivery  service.  Some 
conunenters  were  concerned  about  the 
cost  of  the  program.  One  conunenter 
noted  that  semipostal  stamps  are  unfair 
to  stamp  collectors. 

The  Postal  Service  is  aware  of  the 
sentiments  expressed  in  the  comments, 
but  notes  that  the  regulations  are  based 
on  legislation  that  Congress  enacted, 
and  thus  comments  disfavoring  the 
concept  of  semipostal  stamps  are  not 
within  the  scope  of  the  rulemaking.  The 
Postal  Service  further  notes,  however, 
that  the  regulations  are  intended  to 
promote  sound  decision-making  with 
regard  to  the  selection  of  causes  and 
recipient  executive  agencies,  which 
should  provide  ample  protection  against 
many  of  the  concerns  raised  by  the 
commenters. 

One  commenter  suggested  that 
semipostal  stamps  raise  funds  that  go 
towards  political  parties.  Another 
commenter  raised  a  related  issue  by 
suggesting  that  funds  be  transferred  to 
"legitimate  501(c)(3)  organizations." 
These  proposals  are  not  consistent  with 
the  Act,  since  the  Act  requires  that 
funds  must  be  transmitted  to  executive 
agencies,  as  defined  by  5  U.S.C.  105. 
Political  parties  and  tax-exempt 
501(c)(3)  nonprofit  organizations  are  not 
executive  agencies  under  5  U.S.C.  105; 
hence  they  are  not  eligible  to  receive 
funds  directly  through  the  Semipostal 
Stamp  Program. 

One  commenter  recommended  that 
vending  packet  machines  include  a  brief 
explanation  of  the  semipostal  nature  of 


the  stamps.  The  Postal  Service  already 
has  implemented,  and  will  continue  to 
implement,  measures  to  promote 
awareness  of  the  postage  value  of 
semipostal  stamps.  Currently,  the  Postal 
Service  promotes  awareness  of  the 
postage  value  of  stamps  by  printing  a 
notice  on  the  selvage  of  semipostal 
sheets  that  clearly  states  that  each  stamp 
is  valid  for  postage.  The  Postal  Service 
will  continue  these  means  of  raising 
awareness  of  the  dual  purpose  of 
semipostal  stamps. 

Several  commenters  suggested  ideas 
for  semipostal  stamps,  including  the 
following: 

•  One  commenter  suggested  a 
NASCAR  semipostal  stamp  to  honor  the 
drivers  who  have  passed  away. 

•  Two  conunenters  suggested  a 
semipostal  stamp  for  hunger. 

•  One  conunenter  suggested  a  gay 
women's  Irish  Catholic/German 
American  Voting  Rights  fund. 

•  One  conunenter  suggested  a 
prostate  research  stamp. 

•  One  commenter  suggested  an 
Alzheimer's  disease  semipostal  stamp. 

•  Two  commenters  suggested  a  Dale 
Earnhardt  commemorative  stamp  to 
benefit  the  Carolinas  Foundation. 

•  Five  commenters  suggested  a 
semipostal  stamp  to  fund  a  companion 
animal  spay-neuter  initiative. 

•  One  conunenter  suggested  a  generic 
childhood  cancer  semipostal  stamp. 

The  Postal  Service  appreciates  tne 
public's  interest  in  ideas  for  future 
semipostal  stamps,  but  notes  that  these 
comments  are  prematxue  at  this  time,  as 
the  proposed  rule  merely  sought 
suggestions  on,  inter  alia,  the 
procedures  for  selection  of  causes  and 
agencies  for  futiue  semipostals.  The 
selection  process  for  a  new  semipostal 
stamp  will  be  announced  in  a  separate 
notice  published  in  the  Federal 
Register,  at  which  time  interested 
persons  may  submit  proposals  for  new 
semipostals  in  accordance  with  39  CFR 
Part  551.  The  Postal  Service  wUl 
welcome  conforming  proposals  on 
causes  at  that  time. 

A  number  of  commenters  also  raised 
miscellaneous  issues  unrelated  to 
semipostal  stamps.  One  conunenter 
raised  questions  with  regard  to  stamps 
featuring  the  image  of  Martin  Luther 
King,  Jr.  Another  conunenter  asked  for 
information  on  the  requirements  for 
designing  stamps.  One  commenter 
asked  about  mailing  self-stamped 
envelopes  to  Ontario.  One  commenter 
asked  for  a  hardcopy  of  the  proposed 
regulations.  Three  conunenters 
expressed  opposition  to  stamps 
featuring  designs  honoring  trappers  and 
trapping.  One  commenter  suggested  that 
the  First-Class  Mail  rate  be  changed  in 
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greater  than  1-cent  increments.  One 
commenter  suggested  printing  stamps 
featuring  the  faces  of  missing  children. 
One  commenter  suggested  that  the 
Postal  Service  suspend  Saturday 
delivery  in  lieu  of  raising  postage  rates. 
One  commenter  requested  information 
on  purchasing  stamps  through  the 
Postal  Service's  Web  site.  One 
commenter  raised  concerns  about  the 
privacy  of  her  correspondence.  One 
commenter  raised  concerns  about  postal 
rates  and  operating  efficiency.  One 
commenter  expressed  concern  about 
delivery  of  mail  to  households.  One 
commenter  sent  a  published  article 
related  to  the  variable  pay  program  for 
postal  management. 

The  Postal  Service  values  public 
comment  on  its  affairs  and  appreciates 
receiving  information  from  those  doing 
business  with  the  Postal  Service,  but 
notes  that  these  comments  are  beyond 
the  scope  of  the  rulemaking. 

IV.  Conclusion 

In  accordance  with  39  U.S.C.  416,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Code  of 
Federal  Regulations. 

List  of  Subiects  in  39  CFR  Part  551 

Administrative  practice  and 
procedure,  Postal  Service. 

For  the  reasons  set  out  in  this 
document,  the  Postal  Service  amends  39 
CFR  chapter  I  by  revising  the  heading 
for  subchapter  G  and  adding  part  551  to 
subchapter  G  to  read  as  foUows: 

Subchapter  G— Postage  Programs 

PART  551— SEMIPOSTAL  STAMP 
PROGRAM 

doc* 

551.1  Semipostal  Stamp  Program. 

551.2  Semipostal  stamps. 

551.3  Procedure  for  selection  of  causes  and 
recipient  executive  agencies. 

551.4  Submission  requirements  and 
selection  criteria. 

551.5  Frequency  and  other  limitations. 

551.6  Pricing. 

551.7  Calculation  of  funds  for  recipient 
executive  agencies. 

551.8  Cost  offsei  policy. 

Authority:  39  U.S.C.  101.  201.  203.  401, 
403, 404,  410.  414,  and  416. 

S  551 .1    Semipostal  Stamp  Program. 

The  Semipostal  Stamp  Program  is 
established  under  the  Semipostal 
Authorization  Act,  Public  Law  No.  106- 
253, 114  Stat.  634  (2000).  The  office  of 
Stamp  Services  has  primary 
responsibility  for  administering  the 
Semipostal  Stamp  Program.  The  office 
of  the  vice  president,  Finance, 
Controller,  has  primary  responsibility 


for  financial  aspects  of  the  Semipostal 
Stamp  Program. 

S  551 .2    Semipostal  stamps. 

Semipostal  stamps  are  stamps  that  are 
sold  for  a  price  that  exceeds  the  postage 
value  of  the  stamp.  The  difference 
between  the  price  and  postage  value  of 
semipostal  stamps,  also  known  as  the 
differential,  less  an  offset  for  reasonable 
costs,  as  determined  by  the  Postal 
Service,  consists  of  a  contribution  to 
fund  causes  determined  by  the  Postal 
Service  to  be  in  the  national  public 
interest  and  appropriate.  Funds  are  to  be 
transferred  to  selected  recipient 
executive  agencies,  as  defined  imder  5 
U.S.C.  105.  The  office  of  Stamp  Services 
determines  the  print  quantities  of 
semipostal  stamps.  The  use  of 
semipostal  stamps  shall  be  voluntary  on 
the  part  of  postal  patrons. 

§  551 .3    Procedure  for  selection  of  causes 
and  recipient  executive  agencies. 

The  Postal  Service  is  authorized  to 
select  causes  and  recipient  executive 
agencies  to  receive  funds  raised  through 
the  sale  of  semipostal  stamps.  The 
procedure  for  selection  of  causes  and 
recipient  executive  agencies  is  as 
foUows: 

(a)  In  advance  of  the  issuance  of  a 
semipostal  stamp,  the  office  of  Stamp 
Services  will  pubfish  a  request  for 
proposals  in  the  Federal  Register 
inviting  interested  persons  to  submit 
proposals  for  a  cause  and  recipient 
executive  agencies  for  a  future 
semipostal  stamp.  The  notice  will 
specify  the  beginning  and  ending  dates 
of  the  period  during  which  proposals 
may  be  submitted.  The  notice  will  also 
specify  the  approximate  period  in 
which  the  semipostal  stamp  for  which 
proposals  are  solicited  is  to  be  sold.  The 
office  of  Stamp  Services  may  publicize 
the  request  for  proposals  through  other 
means,  as  it  determines  in  its  discretion. 

(b)  Proposals  moU  be  received  by  the 
office  of  Stamp  Services,  which  will 
review  each  proposal  under  §  551.4. 

(c)  Those  proposals  that  the  office  of 
Stamp  Services  determines  satisfy  the 
reqtiirements  of  §  551.4  wUl  be 
forwarded  for  consideration  by  the 
Citizens'  Stamp  Advisory  Committee, 
which  is  described  in  Administrative 
Support  Manual  (ASM)  section  644.5. 
For  availability  of  ASM  644.5,  contact 
the  Office  of  Stamp  Services  (202)  268- 
2319. 

(d)  The  Citizens'  Stamp  Advisory 
Committee  will  review  eligible 
proposals  forwarded  by  the  office  of 
Stamp  Services.  Based  on  the  proposals 
submitted,  the  Citizens'  Stamp  Advisory 
Committee  will  make  recommendations 
on  a  cause  and  ehgible  recipient 


executive  agency(ies)  to  the  postmaster 
general.  If  no  eligible  proposals  are 
recommended,  the  Postal  Service  will 
solicit  additional  proposals  through 
publication  of  a  notice  in  the  Federal 
Register  and  through  other  means  as  it 
determines  in  its  discretion. 

(e)  Meetings  of  the  Citizens'  Stamp 
Advisory  Committee  are  closed,  and 
deliberations  of  the  Citizens'  Stamp 
Advisory  Committee  are  predecisional 
innatme. 

(f)  The  postmaster  general  will  act  on 
the  recommendations  of  the  Citizens' 
Stamp  Advisory  Committee.  The 
decision  of  the  postmaster  general  shall 
consist  of  the  final  agency  decision. 

(g)  The  office  of  Stamp  Services  will 
notify  the  executive  asency(ie8)  in 
writing  of  a  decision  designating  the 
agency(ies)  as  recipients  of  funds  from 
a  semipostal  stamp. 

(h)(1)  A  proposal  submission  may 
designate  one  or  two  recipient  executive 
agencies  to  receive  funds,  but  if  more 
than  one  executive  agency  is  proposed, 
the  proposal  must  specify  the 
percentage  shares  of  differential 
revenue,  net  of  the  Postal  Service's 
reasonable  costs ,  to  be  given  to  each 
agency.  If  percentage  shares  are  not 
specified,  it  is  presumed  that  the 
proposal  intends  that  the  funds  be  split 
evenly  between  the  agencies.  If  more 
than  two  recipient  executive  agencies 
are  proposed  to  receive  funds  and  the 
proposal  is  selected,  the  proposal  is 
treated  as  prescribed  by  paragraph  (h)(3) 
of  this  section. 

(2)  If  more  than  one  proposal  is 
submitted  for  the  same  cause,  and  the 
proposals  wovdd  have  different 
executive  agencies  receiving  funds,  the 
funds  would  be  evenly  divided  among 
the  executive  agencies,  with  no  mate 
than  two  agencies  being  designated  to 
receive  funds,  as  determined  by  the  vice 
president  and  consiuner  advocate. 

(3)  Within  10  days  of  receipt  of  a 
notice  indicating  that  it  has  been 
selected  to  receive  funds,  a  selected 
agency  could  request  a  proportionately 
larger  share  if  it  can  demonstrate  that  its 
share  of  total  funding  of  the  cause  from 
other  sources  (excluding  any  additional 
funds  available  as  a  result  of  the 
semipostal  stamp)  exceeds  that  of  the 
other  recipient  executive  agency.  The 
request  must  be  in  writing  and  must  be 
sent  to  the  manager  of  Stamp  Services. 
In  those  cases,  the  determination 
regarding  the  proportional  share  to  be 
divided  among  the  recipient  executive 
agencies  is  made  by  the  Postal  Service's 
vice  president  and  consumer  advocate. 

(i)  As  either  a  separate  matter,  or  in 
combination  with  reconunendations  on 
a  cause  and  a  recipient  executive 
agency(ies),  the  Citizens'  Stamp 
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Advisory  Committee  will  recommend  to 
the  postmaster  general  a  design  (i.e., 
artwork)  for  the  semipostal  stamp.  The 
postmaster  general  will  make  a  final 
determination  on  the  design  to  be 
featured. 

f  551 .4    Submission  requirements  and 
selection  criteria. 

(a)  Proposals  on  recipient  executive 
agencies  and  causes  must  satisfy  the 
following  requirements: 

(1)  Interested  persons  must  timely 
submit  an  original  and  20  copies  of  the 
proposal.  For  purposes  of  this  section, 
interested  persons  include,  but  are  not 
limited  to,  individuals,  corporations, 
associations,  and  executive  agencies 
under  5  U.S.C.  105.  Interested  persons 
submitting  proposals  are  also 
encoiu-aged  to  submit  an  Adobe  Acrobat 
(.pdf)  file  saved  on  a  3.5  inch  diskette 
or  CD-ROM  diskette  containing  the 
entire  contents  of  the  submission.  In 
extraordinary  cinnunstances,  the  office 
of  Stamp  Services  may,  in  its  discretion, 
consider  a  late-filed  proposal. 

(2)  The  proposal  submission  must  be 
signed  by  the  individual  or  a  diUy 
authorized  representative  and  must 
provide  the  mailing  address,  phone 
nvunber,  fax  number  (if  available),  and 
E-mail  address  (if  available)  of  a 
designated  point  of  contact. 

(3)  The  submission  must  describe  the 
cause  and  the  purposes  for  which  the 
funds  would  be  spent. 

(4)  The  submission  must  demonstrate 
that  the  cause  to  be  funded  has  broad 
national  appeal,  and  that  the  cause  is  in 
the  national  public  interest  and  furthers 
himian  welfare.  Respondents  are 
encouraged  to  submit  supporting 
documentation  demonstrating  that 
funding  the  cause  would  benefit  the 
national  public  interest. 

(5)  The  submission  must  be 
accompanied  by  a  letter  fitim  an 
executive  agency  or  agencies  on  agency 
letterhead  representing  that: 

(i)  it  is  an  executive  agency  as  defined 
under  5  U.S.C.  105, 

(ii)  it  is  willing  and  able  to  implement 
the  proposal,  and 

(iii)  it  is  willing  and  able  to  meet  the 
requirements  of  the  Semipostal 
Authorization  Act,  if  it  is  selected.  The 
letter  must  be  signed  by  a  duly 
authorized  representative  of  the  agency. 

(b)  Proposal  submissions  become  the 
property  of  the  Postal  Service  and  are 
not  returned  to  interested  persons  who 
submit  them.  Interested  persons  who 
submit  proposals  are  not  entitled  to  any 
remuneration,  compensation,  or  any 
other  form  of  payment,  whether  their 
proposal  submissions  are  selected  or 
not,  for  any  reason. 


(c)  The  following  persons  are 
disqualified  from  submitting  proposals: 

(Ij  Any  contractor  of  the  Postal 
Service  that  may  stand  to  benefit 
financially  from  the  Semipostal  Stamp 
ProCTam;  or 

(2)  Members  of  the  Citizens'  Stamp 
Advisory  Committee  and  their 
immediate  families,  and  employees  or 
contractors  of  the  Postal  Service,  and 
their  immediate  families,  who  are 
involved  in  any  decision-making  related 
to  causes,  recipient  agencies,  or  artwork 
for  the  Semipostal  Stamp  Program. 

(d)  Consideration  for  evaluation  will 
not  be  given  to  proposals  that  request 
support  for  the  following: 
Anniversaries;  public  works;  people; 
specific  organizations  or  associations; 
commercial  enterprises  or  products; 
cities,  towns,  municipalities,  coimties, 
or  secondary  schools;  hospitals, 
libraries,  or  similar  institutions; 
religious  institutions;  causes  that  do  not 
further  human  welfare;  or  causes 
determined  by  the  Postal  Service  or  the 
Citizens'  Stamp  Advisory  Committee  to 
be  inconsistent  with  the  spirit,  intent,  or 
history  of  the  Semipostal  Authorization 
Act. 

(e)  Artwork  and  stamp  designs  should 
not  be  submitted  with  proposals. 

f  551 .5    Frequency  and  olt>er  limitations. 

(a)  The  Postal  Service  is  authorized  to 
issue  semipostal  stamps  for  a  10-year 
period  beginning  on  the  date  on  which 
semipostal  stamps  are  first  sold  to  the 
public  under  39  U.S.C.  416.  The  10-year 
period  will  commence  after  the  sales 
period  of  the  Breast  Cancer  Research 
Stamp  is  concluded  in  accordance  with 
the  Stamp  Out  Breast  Cancer  Act,  as 
amended  by  the  Semipostal 
Authorization  Act.  The  office  of  Stamp 
Services  will  determine  the  date  of 
commencement  of  the  1 0-year  period. 

(b)  The  Postal  Service  will  oner  only 
one  semipostal  stamp  for  sale  at  any 
given  time  during  the  10-year  period. 

(c)  The  sales  period  for  any  given 
semipostal  stamp  is  limited  to  no  more 
than  2  years,  as  determined  by  the  office 
of  Stamp  Services. 

(d)  Prior  to  or  after  the  issuance  of  a 
given  semipostal  stamp,  the  Postal 
Service  reserves  the  right  to  withdraw 
the  semipostal  stamp  from  sale,  or  to 
reduce  the  sales  period,  if,  inter  alia: 

(1)  Its  sales  or  revenue  statistics  are 
lower  than  expected, 

(2)  The  sales  or  revenue  projections 
are  lower  than  previously  expected,  or 

(3)  The  cause  or  recipient  executive 
agency  does  not  further,  or  comply  with, 
the  statutory  purposes  or  requirements 
of  the  Semipostal  Authorization  Act. 
The  decision  to  withdraw  a  semipostal 
stamp  is  to  be  made  by  the  postmaster 


general,  after  review  of  supporting 
docimientation  prepared  by  the  office  of 
Stamp  Services. 

1551.6  Pricing. 

(a)  The  Semipostal  Authorization  Act 
prescribes  that  the  price  of  a  semipostal 
stamp  is  the  "rate  of  postage  that  would 
otherwise  regularly  apply,  plus  a 
differential  not  to  exceed  25  percent." 
For  purposes  of  this  provision,  the  First- 
Class  Mail"  single-piece  first-ounce  rate 
of  postage  will  be  considered  "the  rate 
of  postage  that  would  otherwise 
regularly  apply." 

(b)  The  prices  of  semipostal  stamps 
are  determined  by  the  Governors  of  the 
United  States  Postal  Service  in 
accordance  with  the  requirements  of  39 
U.S.C.  416. 

5551.7  Calculation  of  funds  for  recipient 
executive  agencies. 

(a)  The  Postal  Service  is  to  determine 
its  reasonable  costs  in  executing  its 
responsibilities  pursuant  to  the 
Semipostal  Authorization  Act,  as 
specified  in  §  551.8.  These  costs  are 
offset  against  the  revenue  received 
through  sale  of  each  semipostal  stamp 
in  excess  of  the  First-Class  Mail  single- 
piece  first-ounce  rate  in  effect  at  the 
time  of  purchase. 

(b)  Any  reasonable  costs  offset  by  the 
Postal  Service  shall  be  retained  by  it, 
along  with  revenue  from  the  sale  of  the 
semipostal  stamps,  as  recorded  by  sales 
units  through  the  use  of  a  specially 
designated  accoiuit. 

(c)  The  Postal  Service  is  to  pay 
designated  recipient  executive 
agency(ies)  the  remainder  of  the 
differential  revenue  less  an  amount  to 
recover  the  reasonable  costs  of  the 
Postal  Service,  as  determined  under 
§551.8. 

(d)  The  amounts  for  recipient 
executive  agencies  are  transferred  in  a 
manner  and  frequency  determined  by 
mutual  agreement,  consistent  with  the 
requirements  of  39  U.S.C.  416. 

§551.8    Cost  offset  policy. 

(a)  Postal  Service  policy  is  to  recover 
from  the  differential  revenue  for  each 
semipostal  stamp  those  costs  that  are 
determined  to  be  attributable  to  the 
semipostal  stamp  and  that  would  not 
normally  be  inciured  for 
commemorative  stamps  having  similar 
sales;  physical  characteristics;  and 
marketing,  promotional,  and  public 
relations  activities  (hereinafter 
"comparable  stamps"). 

(b)  Overall  responsibility  for  tracking 
costs  associated  with  semipostal  stamps 
will  rest  with  the  office  of  the  vice 
president.  Finance,  Controller. 
Individual  organizational  units 
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incuiring  costs  will  provide  supporting 
documentation  to  the  ofBce  of  the  vice 
president,  Finance,  Ckantroller. 

(c)  For  each  semipostal  stamp,  the 
office  of  the  vice  president.  Finance, 
Controller,  shall,  based  on  judgment  and 
available  information,  identify  the 
comparable  conunemorative  stamp(s) 
and  create  a  profile  of  the  typical  cost 
characteristics  of  the  comparable 
stamp(s)  (e.g.,  manufacturing  process, 
gum  type],  Uiereby  establishing  a 
baseline  for  cost  comparison  piuposes. 
The  determination  of  comparable 
commemorative  stamps  may  change 
during  or  after  the  sales  period,  if  the 
projections  of  stamp  sales  differ  from 
actual  experience. 

(d)  Except  as  specified,  all  costs 
associated  with  semipostal  stamps  will 
be  tracked  by  the  office  of  the  vice 
president,  Finance,  Controller.  Costs 
that  will  not  be  tracked  include: 

(1)  Costs  that  the  Postal  Service 
determines  to  be  inconsequentially 
small,  which  include  those  cost  items 
not  exceeding  $3,000  per  invoice; 

(2)  Costs  for  which  the  cost  of  tracking 
would  be  biudensome  (e.g.,  costs  for 
which  the  cost  of  tracking  exceeds  the 
cost  to  be  tracked); 

(3)  Costs  attributable  to  mail  to  which 
semipostal  stamps  are  affixed  (which 


are  attributable  to  the  appropriate  class 
and/or  subclass  of  mail);  and 

(4)  Administrative  and  support  costs 
that  the  Postal  Service  would  have 
incurred  whether  or  not  the  Semipostal 
Stamp  Program  had  been  established. 

(e)  Cost  items  recoverable  from  the 
differential  revenue  may  include,  but 
are  not  limited  to,  the  following: 

(1)  Packaging  costs  in  excess  of  the 
cost  to  package  comparable  stamps; 

(2)  Printing  costs  of  flyers  and  special 
receipts; 

(3)  Costs  of  changes  to  equipment; 

(4)  Costs  of  developing  and  executing 
marketing  and  promotional  plans  in 
excess  of  the  cost  for  comparable 
stamps;  and 

(5)  Other  costs  specific  to  the 
semipostal  stamp  that  would  not 
normally  have  been  inciuxed  for 
comparable  stamps. 

(f)  The  Semipostal  Stamp  Program 
incorporates  the  following  provisions 
that  are  intended  to  maximize 
diffierential  revenues  available  to  the 
selected  causes.  These  include,  but  are 
not  limited  to,  the  following: 

(1)  Avoiding,  to  the  extent  practicable, 
promotional  costs  that  exceed  those  of 
comparable  stamps; 

(2)  Establishing  restrictions  on  the 
number  of  conciuxently  issued 
semipostal  stamps;  and 


(3)  Making  financial  and  retail  system 
changes  in  conjimction  with  regularly 
scheduled  revisions. 

(g)  Other  costs  attributable  to 
semipostals  but  which  would  normally 
be  incurred  for  comparable  stamps 
would  be  recovered  through  the  postage 
component  of  the  semipostal  stamp 
price.  These  include,  but  are  not  limited 
to,  the  following: 

(1)  Costs  of  stamp  design  (including 
market  research); 

(2)  Costs  of  stamp  production  and 
printing; 

(3)  Costs  of  stamp  shipping  and 
distribution; 

(4)  Estimated  training  costs  for  field 
staff,  except  for  special  training 
associated  with  semipostal  stamps; 

(5)  Costs  of  stamp  sales  (including 
employee  salaries  and  benefits); 

(6)  Costs  associated  with  the 
withdrawal  of  the  stamp  issue  from  sale; 

(7)  Costs  associated  with  the 
destruction  of  unsold  stamps;  and 

(8)  Costs  associated  with  the 
incorporation  of  semipostal  stamp 
images  into  advertising  for  the  Postal 
Service  as  an  entity. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(FR  Doc.  01-14748  Filed  6-11-01;  8:45  am] 
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POSTAL  SERVICE 

Request  for  Proposals  for  Semipostal 
Stamps  ^■ 

AGENCY:  Postal  Service. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  Pursuant  to  39  U.S.C.  416, 
and  39  CFR  Part  551,  the  Postal  Service 
is  requesting  proposals  from  interested 
persons  on  causes  and  recipient 
executive  agencies  for  two  futiue 
semipostal  stamps.  The  first  is  expected 
to  be  issued  for  a  2-year  period 
beginning  in  mid-2002,  and  the  second 
is  expected  to  be  issued  for  a  2-year 
period  beginning  in  mid-2004. 
DATES:  The  office  of  Stamp  Services 
must  receive  an  original  and  20  copies 
of  each  proposal  on  or  before  August  31, 
2001,  at  4:00  p.m.  eastern  time. 
Interested  persons  are  encouraged  to 
send  their  proposals  early,  and  should 
budget  time  for  proposals  to  be 
distributed  by  internal  mail  systems. 
ADDRESSES:  Proposals  should  be  mailed 
or  delivered  to  the  Manager,  Stamp 
Services,  ATTN:  Semipostal  Stamp 
Program,  475  L'Enfant  Plaza  SW,  Room 
5670,  Washington,  DC  20260-2435. 
FOR  FURTHER  MFORMATION  CONTACT:  Liz 
Altobell,  (202)  268-2319. 
SUPPI.EMENTARY  INFORMATION:  The 
Semipostal  Authorization  Act,  Public 
Law  106-253, 114  Stat.  634  (2000) 
(hereinafter  "Act"),  authorizes  the 
Postal  Service  to  establish  a  10-year 
program  to  sell  semipostal  stamps.  The 
Act  prescribes  that  the  price  of  a 
semipostal  stamp  is  the  "rate  of  postage 
that  would  otherwise  regularly  apply," 
plus  a  differential,  that  is,  the  difference 
between  sales  revenue  and  postage,  not 
to  exceed  25  percent.  The  differential 
between  the  price  of  a  semipostal  stamp 
and  the  First-Class  Mail*  service  rate, 
less  an  offset  for  the  reasonable  costs  of 
the  Postal  Service,  consists  of  an 
amount  to  fund  causes  that  the  "Postal 
Service  determines  to  be  in  the  national 
public  interest  and  appropriate."  By 
law,  revenue  from  sales  (net  of  postage 
and  the  reasonable  costs  of  the  Postal 
Service)  is  to  be  transferred  to  a  selected 
executive  agency  or  agencies  within  the 
meaning  of  5  U.S.C.  105. 

In  a  notice  published  in  the  Federal 
Register,  the  Postal  Service  has  adopted 
39  CFR  Part  551,  which  consists  of 
regulations  implementing  the  Act. 
Pursuant  to  39  CFR  551.3,  the  Postal 
Service  invites  interested  persons  to 
submit  proposals  for  causes  and 


recipient  executive  agencies  for  two 
semipostal  stamps.  The  first  semipostal 
stamp  is  expected  to  be  sold  to  the 
public  for  a  2-year  period  beginning  in 
inid-2002,  and  the  second  semipostal 
stamp  is  expected  to  be  sold  to  the 
public  for  a  2-year  period  beginning  in 
mid-2004. 

Proposals  subnutted  in  response  to 
this  notice  will  be  examined  by  the 
office  of  Stamp  Services  for  consistency 
with  the  requirements  in  39  CFR  Part 
551.  Those  proposals  determined  by  the 
office  of  Stamp  Services  to  satisfy  the 
requirements  of  39  CFR  551.4  wUl  be 
forwarded  to  the  Citizens'  Stamp 
Advisory  Committee  (CSAC).  The  CSAC 
intends  to  consider  eligible  proposals  at 
upcoming  regularly  scheduled  meetings. 
Tne  Postal  Service  expects  that  the 
CSAC  will  make  recommendations  to 
the  postmaster  general  later  in  2001, 
followed  by  a  fmal  decision  by,  and 
annoimcement  from,  the  postmaster 
general.  The  Postal  Service  discourages 
contacting  the  office  of  Stamp  Services 
by  telephone  to  inquire  about  the  status 
of  proposals.  Announcements 
concerning  semipostal  stamps  will  be 
posted  on  the  Postal  Service's  Web  site 
in  the  philatelic  news  area  on 
www.usps.com,  and  interested  persons 
should  monitor  postings  on  this  Web 
site  for  further  information  on  the 
selection  of  causes  and  recipient 
executive  agencies. 

Interested  persons  should  consiUt  the 
regulations  in  39  CFR  Part  551,  as  they 
specify  the  requirements  for  proposals. 
They  should  also  take  note  that  section 
551.4  lists  the  specific  requirements  for 
proposals,  which  include,  inter  alia,  the 
following: 

•  An  original  and  20  copies  of  the 
proposal  must  be  timely  submitted.  If 
possible,  an  Adobe  Acrobat  (.pdf)  file 
should  be  submitted,  saved  on  a  3.5- 
inch  diskette  or  CD-ROM  diskette, 
containing  the  entire  contents  of  the 
submission. 

•  The  proposal  submission  must  be 
signed  by  the  individual  or  a  duly 
authorized  representative  and  must 
provide  the  mailing  address,  phone 
number,  fax  number  (if  available),  and 
E-mail  address  (if  available]  of  a 
desigiated  point  of  contact. 

•  The  submission  must  describe  the 
cause  and  the  purposes  for  which  the 
funds  would  be  spent. 

•  The  submission  must  demonstrate 
that  the  cause  to  be  funded  has  broad 
national  appeal,  and  that  the  cause  is  in 
the  national  public  interest  and  furthers 


human  welfare.  Respondents  should 
submit  supporting  documentation 
demonstrating  that  funding  the  cause 
would  benefit  the  national  pubUc 
interest. 

•  The  submission  must  be 
accompanied  by  a  letter  from  an 
executive  agency  (or  agencies)  on 
agency  letterhead  representing  that  it  is 
an  executive  agency  as  defined  imder  5 
U.S.C.  105,  it  is  willing  and  able  to 
implement  the  proposal,  and  it  is 
willing  and  able  to  meet  the 
reqiiirements  of  the  Act,  if  it  is  selected. 
The  letter  must  be  signed  by  a  duly 
authorized  representative  of  the  agency. 

•  Consideration  for  evaluation  will 
not  be  given  to  proposals  that  request 
support  for  the  following: 
Anniversaries;  public  works;  people; 
specific  organizations  or  associations: 
commercitd  enterprises  or  products; 
cities,  towns,  municipalities,  counties, 
or  secondary  schools;  hospitals, 
libraries,  or  similar  institutions; 
religious  institutions;  causes  that  do  not 
furthw  human  welfare;  or  causes 
determined  by  the  Postal  Service  or  the 
CSAC  to  be  inconsistent  with  the  spirit, 
intent,  or  history  of  the  Act. 

•  Artwork  and  stamp  designs  should 
not  be  submitted  with  proposals. 

Interested  persons  should  also  pay 
particular  attention  to  39  CFR  551.3(h). 
which  details  procedures  for 
identification  of  recipient  executive 
agencies. 

Proposal  submissions  become  the 
property  of  the  Postal  Service  and  are 
not  returned  to  persons  who  submit 
them.  Persons  who  submit  proposals  are 
not  entitled  to  any  remuneration, 
compensation,  or  any  other  form  of 
payment,  whether  then  proposal 
submissions  are  selected  or  not,  for  any 
reason. 

Proposals  will  not  be  considered  from 
any  contractor  of  the  Postal  Service  that 
may  stand  to  benefit  financially  frY>m 
the  Semipostal  Stamp  Program;  or 
members  of  the  CSAC  and  their 
immediate  families,  and  employees  or 
contractors  of  the  Postal  Service,  and 
their  immediate  families,  who  are 
involved  in  any  decision-making  related 
to  causes,  recipient  agencies,  or  artwork 
for  the  Semipostal  Stamp  Program. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  01-14749  Filed  6-11-01;  8:45  am] 
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Presidential  Documents 


Memorandum  of  May  31,  2001 

Delegation  of  Authority  Under  Section  703  of  the  Security 
Assistance  Act  of  2000 


Memorandum  for  the  Secretary  of  Defense 

By  the  authority  vested  in  my  by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  section  301  of  title  3,  United  States 
Code,  I  hereby  delegate  to  the  Secretary  of  Defense  the  authority  vested 
in  me  under  section  703  of  the  Security  Assistance  Act  of  2000  (Public 
Law  106-280). 

The  authority  delegated  by  this  memorandum  may  be  redelegated  not  lower 
than  the  Assistant  Secretary  level. 

Any  reference  in  this  memorandum  to  the  provision  of  any  Act  shall  be 
deemed  to  include  references  to  any  hereafter-enacted  provision  of  law 
that  is  the  same  or  substantially  the  same  as  such  provision. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


(^ 


THE  WHITE  HOUSE, 
Washington,  May  31,  2001. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal!  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiftcfmce. 

RULES  GOING  INTO 
EFFECT  JUNE  12.  2001 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospharic  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries— 
-    l-iawaJi-t>ased  pelagic 
longllne  restrictions  arxl 
seasoral  area  cioaure, 
and  sea  turtle  arxJ  sea 
bird  migration 
measures;  put)lished  6- 
12-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  frequency  devices: 
Spread  spectrum  systems 
operating  in  2.4  GHz 
band:  equipment 
certificiation  applications — 
Wi-LAN,  Inc.:  published  6- 
12-01 
Radio  stations;  table  of 
assignments: 

Various  States;  put)iished  5- 
15^1 

MTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Pennanent  program  and 

abandoned  mine  larKj 

reclamation  plan 

sutxnissions: 

Montana:  published  6-12-01 
POSTAL  SERVICE 
Postage  meters: 

Semipostal  stamp  program; 
put>lished  6-12-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerostar  Aircraft  Corp.; 
published  4-26-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marlceting 

Service 

Tot>acco  inspection: 


Permissive  Inspection  and 
certification;  fees  and 
charges;  comments  due 
by  6-22-01;  published  5- 
23-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Cattle  from  Australia  arxj 
New  Zealand;  testing 
exemption;  comments  due 
by  6-1901;  published  4- 
20-01 

Hearing:  comments  due 
by  6-19^1;  published 
6-4-01 
CatUe,  imported; 
tuberculosis  testing 
requirements;  comments 
due  by  6-19^1;  published 
4-2001 
Horses  from  Iceland; 
exemption  from  dourine, 
glanders,  equine 
piroplasmosis,  aiKl  equine 
infectious  anemia  testir>g 
during  quararrline  period; 
comments  due  by  6-18- 
01:  published  4-18-01 
Plant-related  quarantine, 
domestic; 

Kamal  bunt;  comments  due 
by  6-19-01;  published  4- 
20-01 
Plant-related  quarantine, 
foreign: 

Artificially  dwarfed  plants; 
importation;  comments 
due  by  6-19-01;  published 
4-20-01 

Unshu  oranges  from  Japan; 
comments  due  by  6-18- 
01;  published  4-18-01 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servloe 

Electric  and 
telecommunications  loans: 
Audits;  management  letter 
requirements;  comments 
due  t>y  6-20-01;  put>lished 
5-21-01 
Generally  Accepted 
Government  Auditing 
Standards;  amendments; 
comments  due  by  6-20- 
01:  published  5-21-01 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Norttiem  Mariana 
Islands;  comments  due 


by  6-22-01;  published 
5-23-01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Ecommic 
zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaslca  groundfish; 
Steller  sea  lion 
protection  measures; 
comments  due  by  6-22- 
01;  published  5-15-01 
Magnuson-Stevens  Act 
provisions- 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  6-19-01; 
published  6-4-01 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  6-19- 
01;  published  5-30-01 

COMMODITY  FUTURES 
TRADINQ  COMMISSION 

Commodity  Futures 

Modernization  Act; 

implententation: 

Securities  txolcers  or 
dealers;  registration  as 
futures  commission 
merchant  or  Introducing 
txtoker,  comments  due  t)y 
6-18-01;  published  5-17- 
01 

Securities: 
Maricet  capitalization  and 
dollar  value  of  average 
daily  trading  volume, 
-    method  of  determining; 
narrow-t>ased  security 
index  definition 
application;  comments  due 
by  6-18-01;  published  5- 
17-01 

ENERGY  DEPARTMENT 

Research  miscor)duct;  Federal 
policy;  agency 
implementation:  meetings; 
comments  due  by  6-20-01; 
published  4-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

West  Virginia;  comments 
due  by  6-22-01 ;  published 
5-23-01 
Air  quality  implenr^entation 

plans;  approval  and 

promulgation;  various 

States: 


Arizona;  comments  due  by 
6-20-01;  published  5-21- 
01 

Delaware;  conwnents  due  by 
6-18-01;  published  5-17- 
01 

Kentudcy  arxf  Indtana; 
comments  due  by  6-18- 
01;  published  5-17-01 

Maryland;  comments  due  by 
6-21-01;  published  5-22- 
01 

Pennsylvania;  comments 
due  by  6-20O1;  published 
5-21-01 
Air  quality  implementation 
plans;  VAVapproval  and 
proriKilgation;  various 
States;  air  quality  planning 
purposes;  designation  of 


CaWomia;  comments  due  t>y 
6-18-01;  published  5-18- 
01 

Hazardous  waste  management 
system: 

Hazardous  waste  manifest 
system  modification; 
comments  due  by  6-21- 
01;  published  5-22-01 
Supeilund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 
Natiortal  priorities  list 

update;  corrwnenis  due 

by  6-21-01;  published 

5-22-01 
Natiorud  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 

t>y  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 

by  6-21 01;  published 

5-2201 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-2201 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 

by  6-21-01;  published 

5-22-01 
National  priorities  list 

update;  comments  due 


IV 
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by  6-21-01;  pubHshed 
5-22-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Tariffs — 
Competitive  local 
exchange  carriers; 
access  charge  reform; 
comments  due  by  6-20- 
01;  published  5-21-01 
Radio  stations;  table  of 
assignments: 

Florida;  comments  due  by 
6-18-01;  published  5-15- 
01 
Various  states;  comments 
due  by  6-18-01;  published 
5-15-01 

FEDERAL  MARITIME 
COMMISSION 

Practice  ar>d  procedure: 
Alternative  dispute 
resolution;  comments  due 
by  6-20-01;  published  5- 
21-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admirtistratlon 
Human  drugs  and  biological 
products: 

Prescription  drug  products; 
labeling  requirements; 
comments  due  by  6-22- 
01;  published  3-30-01 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low  income  housing: 
Housing  assistance 
payments  (Section  8) — 
Temporary  Assistance  for 
Needy  Families 
Program;  annual  income 
requirements;  comments 
due  by  6-19-01; 
put>lished  4-20-01 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
YeUow-billed  cuckoo; 
comments  due  by  6-20- 
01;  published  6-5-01 


INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocatiorts — 
Virgin  Islands,  Guam, 
Anrierican  Samoa,  and 
Northem  Mariana 
Islands;  comments  due 
by  6-22-01;  published 
5-23-01 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Transfers  and  licenses 
covering  exterxled 
renewal  term;  notices  of 
termination;  comments 
due  by  6-18-01;  published 
5-3-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Maritet  capitalization  and 
dollar  value  of  average 
daily  trading  volume, 
mettKxj  of  determining; 
nanow-based  security 
Index  definition 
application;  comments  due 
by  6-18-01;  published  5- 
17-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safely: 
San  Diego  Bay,  CA; 
security  zone;  comments 
due  by  6-21-01;  published 
4-23^)1 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  comments  due  t>y  6- 
18-01;  published  4-18-01 

Boeing;  comments  due  by 

6-19^1;  published  4-20- 

01 
Bombardier,  comments  due 

by  6-22-01;  published  5- 

23-01 

Rayttieon;  comments  due  by 
6-18-01;  published  5-4-01 


TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  supporting 
information  and 
guidance;  comments 
due  by  6-18-01; 
published  5-17-01 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  6-18-01; 
published  5-18-01 
TREASURY  DEPARTMENT 
AlcohoL  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages: 
Wine;  latieling  and 
advertising — 

Counoise  and  St.  Laurent; 
new  grape  variety 
names;  comments  due 
by  6-18^1;  putMlshed 
4-17-01 

TREASURY  DEPARTMENT 
Customs  Servlcs 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 

Wool  products;  limited 
refund  of  duties; 
comments  due  t>y  6-22- 
01;  published  4-23-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  deperxtency, 
etc.: 

Ber>efits  entitlement,  written 
and  oral  information  or 
statements  affecting; 
comments  due  by  6-19- 
01;  published  4-20-01 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  tfie  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http.// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Rsglstsr  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomri  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  nuide 
available  on  the  Internet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  availat)le. 

H.R.  1836/P.L.  107-16 

Economic  Growth  and  Tax 
Relief  Reconciliation  Act  of 
2001  (June  7,  2001;  115  Stat. 
38) 

Last  List  June  8,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
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Federal  Register 

Vol.  66,  No.  114 
Wednesday,  June  13,  2001 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txJoks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


I  DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

.||    14CFRPart39 

Poclwt  No.  2000-MM-38»-AD;  AiTMndment 
39-12259;  AD  2001-12-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-300  series  airplanes,  that  requires 
replacement  of  the  hydraulic  line 
between  the  main  hydraulic  pimip  and 
the  pulsation  damper  in  hydraulic 
system  "B"  with  a  new  hydraulic  flex 
hose.  This  action  is  necessary  to  prevent 
cracking  in  the  hydraulic  line  (due  to  a 
production  defect),  leading  to  heavy 
leakage  in  hydraulic  system  "B,"  which 
could  impair  the  functioning  of  the 
airplane's  flaps,  roll  spoilers,  inner 
ground  spoilers,  and  nose  wheel 
steering.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  18,  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fairchild  Domier,  Domier 
Luftfahrt  GmbH,  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 


the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washi^on,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer.  ANM-116, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2125;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-300  series  airplanes  was 
published  in  the  Federal  Register  on 
March  29.  2001  (66  FR  17099).  That 
action  proposed  to  require  replacement 
of  the  hydraulic  line  between  the  main 
hydraulic  pump  and  the  pulsation 
damper  in  hydraiUic  system  "B"  with  a 
new  hydraulic  flex  hose. 

Comments  ^ 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  mle  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1 7  airplanes  _ 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
There  is  no  charge  for  required  parts. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,020,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  efl^ect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rale"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febraary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AnwfKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-12-04    Domier  Luftfahrt  Gmbli: 

Amendment  39-12259.  Docket  2000- 
NM-386-AD. 
Applicability:  Model  328-300  series 
airplanes,  serial  numbers  3105  to  3175 
inclusive:  certiflcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
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modifieci,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  crack  in  the  hydraulic  line, 
leading  to  heavy  leakage  in  hydraulic  system 
"B,"  which  could  imp»air  the  functioning  of 
the  airplane's  flaps,  roll  spoilers,  irmer 
ground  spoilers,  and  nose  wheel  steering, 
accomplish  the  following: 

Replacement 

(a)  Within  45  days  from  the  effective  date 
of  this  AD:  Remove  the  hydraulic  hose 
having  part  number  (P/N)  0O1D291A205OO1O 
between  the  main  pump  50DA  and  the 
pulsation  damper,  and  replace  it  with  a  new 
hose  having  P/N  0OlD291An02OOO,  in 
accordance  with  Domier  Service  Bulletin 
SB-328J-29-040,  dated  June  8,  2000. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  §§  21.197  and 
21.199  of  the  Federal  Aviation  Regulations 
(14  CFR  21.197  and  21.199)  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Domier  Service  Bulletin  SB-328I-29- 
040,  dated  June  8,  2000.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Fairchild  Domier,  Domier 
Luftfahrt  GmbH,  P.O.  Box  1103.  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Land  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2000-378, 
dated  December  14,  2000. 


Efifiective  Date 

(e)  This  amendment  becomes  effective  on 
July  18.  2001. 

Issued  in  Renton,  Washington,  on  June  4, 
2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-14532  Filed  6-12-01;  8:45  am) 
BILLING  CODE  4»10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-268-AD;  Amendment 
39-1 2258;  AD  2001  -1 2-03] 

RIN  2120-AA64 

Airwforttiiness  Directives;  Boeing 
Model  767-300  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767- 
300  series  airplanes,  that  requires  a  one- 
time general  visual  inspection  to  find 
chafing  and  determine  adequate 
clearance  of  certain  wire  bundles  in  the 
ceiling  panel  near  the  main  passenger 
door,  and  corrective  actions.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  damage  to  the  wires  in  the 
biuidles  due  to  contact  between  the 
bundles  and  the  adjacent  ceiling 
support  bracket.  Such  damage  could 
result  in  electrical  arcing,  smoke,  or  fire 
in  the  cabin,  and  failure  of  certain 
systems  essential  to  safe  flight  and 
landing  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 
DATES:  Effective  July  18.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  ADmay  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elias  Natsiopoulos.  Aerospace  Engineer. 


ANM-130S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056: 
telephone  (425)  227-1279;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  767-300  series  airplanes  was 
published  in  the  Federal  Register  on 
March  9,  2001  (66  FR  14094).  That 
action  proposed  to  require  a  one-time 
general  visual  inspection  to  find  chafing 
and  determine  adequate  clearance  of 
certain  wire  bundles  in  the  ceiling  panel 
near  the  main  passenger  door,  and 
corrective  actions. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  135  Model 
767-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  53  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hoiu.  Based  on 
these  figiues,  the  cost  impact  of  the 
inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $3,180.  or 
$60  per  airplane. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  repair  or  replacement,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiu^s.  the  cost  impact 
of  the  repair  or  replacement  required  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $6,360,  or  $120  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futtire  if  this  AD 
were  not  adopted.  The  cost  impact 
figiues  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
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planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tmder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
beoi  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES.  ^ 

List  of  Subjecti  in  14  CFR  Fait  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  die  Amradment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the        ~ 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regiilations  (14  CFR 
part  39)  as  follows: 

PART  at— AIRWORTHINESS 
DIRECTTVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

138.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

2e01-12-03    Boeing:  Amendment  39-12258. 
Docket  2000-NM-268-AO. 

Applicability:  Model  767-300  series 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  767-33A0085.  Revision  2,  dated 
December  7.  2000.  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  wires  in  certain 
wire  bundles  due  to  contact  between  the 
bundles  and  the  adjacent  ceiling  support 
bracket,  which  could  result  in  electrical 
arcing,  smoke,  or  fire  in  the  cabin,  and  failure 
of  certain  systems  essential  to  safe  flight  and 
landing  of  the  airplane,  accomplish  the 
following: 

One-Time  Inspection/ComctTve  Actions 

(a)  Accomplish  the  requirements  in 
paragraphs  (8)(1)  and  (a)(2)  of  this  AD,  as 
applicable,  at  the  times  specified. 

(1)  Within  6  months  after  the  effective  date 
of  this  AD:  Do  a  one-time  general  visual 
inspection  to  find  chafing  and  determine 
adequate  clearance  of  the  wire  bundles  above 
the  F4/C2  galley,  per  Figure  1  or  Figure  3,  as 
applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
767-33A0085,  Revision  2.  dated  December  7. 
2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
genera]  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  find  obvious 
damage,  failure,  or  irregularity.  This  level  of 
inspection  is  made  under  normally  available 
lighting  conditions  such  as  daylight,  hangar 
lighting,  flashlight,  or  drop-light  and  may 
require  removal  or  opening  of  access  panels 
or  doors.  Stands,  ladders,  or  platforms  may 
be  required  to  gain  proximity  to  the  area 
being  checked." 

(2)  If  chafing  and/or  inadequate  clearance 
is  found:  Before  further  flight,  repair  or 
replace  damaged  wires  in  the  wire  bundles; 
install  a  tn^cket  assembly  on  the  wire  bundle 
support  bracket:  install  nut  spacer  plates:  and 
re-route  the  wire  bundles  away  from  the 
ceiling  support  bracket,  as  applicable,  as 
specified  by  and  per  Figure  2  or  Figure  3,  as 
applicable,  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

Note  3:  Accomplishment  of  the  one-time 
inspection  and  corrective  actions  before  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  767-33  A0085,  dated  May 
11.  2000;  or  Revision  1,  dated  August  31. 
2000.  is  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Ahemative  Methods  of  CompUanoe 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apptnred  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
aend  it  to  the  Manager,  Seattle  AGO. 


Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  767- 
33A0085,  Revision  2,  dated  December  7, 
2000.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  Mrith  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

Effisctive  Date 

(e)  This  amendment  becomes  effective  on 
)uly  18,  2001. 

Issued  in  Renton,  Washington,  on  June  4, 
2001. 

Donald  L  RiggiB, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  01-14531  Filed  6-12-01;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATIOH 

— -  -«_    -_e    a,,|^tioM     a  i^iileilMle»ainei 


14CFRPwt39 

(DMtot  No.  2Me-NM-128-AO; 
39-12257;  AOam-t2-02] 

RtN212»-AAS4 


AVWOnnifWS*  UwWCuVWm, 

M  AkplMws 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  Model  55 
series  airplanes  and  Model  60  airplanas, 
that  requires  replacement  of  the  brake 
valve  adjustment  screw  writh  a  new 
improved  screw,  and  for  certain 
airplanes,  it  would  also  require 
installation  of  a  new  brake  valve  lever 
stop.  The  actions  specified  by  this  AD 
are  intended  to  prevent  bottoming  of  the 
valve  components  before  contact  of  the 
brake  valve  lever  with  the  stop,  which 
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could  resiUt  in  loss  of  all  hydraulic  fluid 
and  consequent  loss  of  normal  braking. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  July  18.  2001. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  18, 
2001. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Learjet,  Inc.,  One  Learjet  Way, 
Wichita,  Kansas  67209-2942.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Bertish,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946^156;  fax  (316)  946-4407. 
SUPPI.EMENTARY  INFORMATUN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Learjet 
Model  55  series  airplanes  and  Model  60 
airplanes  was  published  in  the  Federal 
Register  on  March  19,  2001  (66  FR 
15362).  That  action  proposed  to  require 
replacement  of  the  brake  valve 
adjustment  screw  with  a  new  improved 
screw;  and  for  certain  airplanes,  that 
action  also  proposed  to  require 
installation  of  a  new  brake  valve  lever 
stop. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
conunents  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  331  Model 
55  series  airplanes  and  Model  60 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
285  airplanes  of  U.S.  registry  will  be 


affected  by  this  AD,  that  it  will  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $2,368  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $948,480,  or  $3,328  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

An  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-12-02    Learjet:  Amendment  39-12257. 
Docket  20OO-NM-128-AD. 

Applicability:  Model  55  series  airplanes, 
serial  numbers  55-003  through  55-147 
inclusive,  and  Model  60  airplanes,  serial 
numbers  60-002  through  60-189  inclusive; 
certincated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
Repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bottoming  of  the  valve 
components  before  contact  of  the  brake  valve 
lever  with  the  stop,  which  could  result  in 
loss  of  all  hydraulic  fluid  and  consequent 
loss  of  normal  braking;  accomplish  the 
following: 

Replacement  of  Brake  Valve  Lever  Stop 
Switch 

(a)  Within  300  flight  hours  or  one  year  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  the  actions  specified 
in  paragraph  (a)(1),  (a)(2),  or  (a)(3)  of  this  AO, 
as  applicable. 

(1)  For  Learjet  Model  60  airplanes  having 
serial  numbers  60-002  through  60-093 
inclusive,  and  60-095  through  60-188 
inclusive:  Replace  the  existing  brake  valve 
lever  stop  switch  with  a  new  brake  valve 
lever  stop  switch,  and  replace  the  brake  valve 
adjustment  screws  with  new  improved 
screws,  per  Bombardier  Service  Bulletin  60- 
32-10,  Revision  1,  dated  June  22,  2000. 

(2)  For  Learjet  Model  60  airplanes  having 
serial  number  60-094  or  60-189:  Replace  the 
brake  valve  adjustment  screws  with  new 
improved  screws,  per  Bombardier  Service 
Bulletin  60-32-10,  Revision  1,  dated  June  22, 
2000. 

(3)  For  Learjet  Model  55  series  airplanes 
having  serial  numbers  55-003  through  55- 
147  inclusive:  Replace  the  existing  brake 
valve  lever  stop  with  a  new  brake  valve  lever 

'  stop,  and  replace  the  brake  valve  adjustment 
screws  with  new  improved  screws,  per 
Bombardier  Service  Bulletin  55—32-14,  dated 
November  9, 1999. 
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Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office,  FAA.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  60-32-10, 
Revision  1,  dated  June  22,  2000;  and 
Bombardier  Service  Bulletin  55-32-14,  dated 
November  9,  1999;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Learjet, 
Inc.,  One  Learjet  Way,  Wichita,  Kansas 
67209-2942.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
July  18,  2001. 

Issued  in  Renton,  Washington,  on  June  4, 
2001. 

Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
i     (FR  Doc.  01-14530  Filed  6-12-01;  8:45  am] 
BILUNG  CODE  4910-13-l> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Release  No.  34-44397] 

Delegation  of  Authority  to  the  Director 
of  the  Division  of  Market  Regulation 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  amending  its  rules  to 
delegate  to  the  Director  of  the  Division 
of  Market  Regulation  authority  to 


publish  notice  of  a  filing  of  an 
application  for  registration  as  a  national 
securities  exchange,  or  for  exemption 
from  registration  based  on  limited 
volume,  and  amendments  to  such 
applications  filed  under  section  6  of  the 
Securities  Exchange  Act  of  1934.  This 
delegation  will  facilitate  and  expedite 
the  pnjcess  of  exchange  registration  and 
exemption  from  registration  based  on 
limited  volume.  This  delegation  will  not 
include  the  authority  to  approve  an 
application  for  registration  as  a  national 
securities  exchange  or  exemption  from 
registration  based  on  limited  volume. 
EFFECTIVE  DATE:  June  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebekah  Liu,  Special  Counsel,  at  (202) 
942-0133;  Susie  Cho,  Attornev,  at  (202) 
942-0748,  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Rxchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-1001. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  has  adopted  an 
amendment  to  Rule  30-3  of  its  Rules  of 
Organization  and  Program  Management 
governing  Delegations  of  Authority  to 
the  Director  of  the  Division  of  Market 
Regulation  ("Director"). '  The 
amendment  adds  new  paragraph  (a)(73) 
to  Rule  30-3  authorizing  the  Director  to 
publish  notice  of  a  fding  of  an 
application  for  registration  as  a  national 
securities  exchange,  or  for  exemption 
from  registration  as  a  national  securities 
exchange  based  on  limited  volume,  and 
amendments  to  such  applications  filed 
under  section  6  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act").2 

Section  6(a)  of  the  Exchange  Act 
provides  that  an  exchange  may  be 
registered  as  a  national  securities 
exchange  "by  filing  with  the 
Commission  an  application  for 
registration  in  such  form  as  the 
Commission,  by  rule,  may  prescribe 
containing  the  rules  of  the  exchange  and 
such  other  information  and  documents 
as  the  Conunission,  by  rule,  may 
prescribe  as  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors."  ^  Rule  6a-l "»  specifies  that 
an  application  for  registration  as  a 
national  securities  exchange,  or  for 
exemption  from  such  registration  based 
on  limited  volume,  shall  be  filed  on 
Form  1.^ 

The  delegation  of  authority  to  the 
Director  to  publish  a  notice  of  filing  of 


an  application  for  registration,  or  an 
exemption  from  registration  based  on 
limited  volume,  and  amendments  to 
such  applications  filed  pursuant  to  Rule 
6a-l ,  is  intended  to  conserve 
Commission  resources  by  permitting 
Division  staff  to  review  and  publish  for 
comment  a  notice  of  filing  of  an 
application  and  any  amendments  to 
such  applications  on  a  more  expedited 
basis.  The  Division  has  received  several 
applications  for  registration  as  a 
national  securities  exchange  which, 
after  careful  review  by  Division  staff, 
must  be  published  for  comment.  In 
addition,  the  Division  anticipates  that, 
when  an  application  for  registration  as 
a  national  securities  exchange  or 
exemption  from  registration  based  on 
limited  volume  is  filed  and  published 
for  comment,  there  will  be  significant 
comment  on  the  application  and 
amendments  to  the  application  will  be 
necessary.  Granting  the  Division 
delegated  authority  to  publish 
amendments  will  provide  the  Division 
with  greater  flexibility  to  respond  to  any 
commenters'  concerns,  and  may 
expedite  the  process  of  publishing 
amendments  to  the  Form  1. 
Nevertheless,  the  staH  may  submit 
matters  to  the  Commission  for 
consideration  as  it  deems  appropriate. 
The  Commission  retains  authority  to 
approve  an  application  for  exchange 
registration  or  exemption  from  exchange 
registration  based  on  limited  volume. 

The  Commission  finds,  in  accordance 
with  section  553(b)(3)(A)  of  the 
Administrative  Procedures  Act,^  that 
this  amendment  relates  solely  to  agency 
organization,  procedure,  or  practice,  and 
does  not  relate  to  a  substantive  nde. 
Accordingly,  notice,  opportimity  for 
public  comment,  and  publication  of  the 
amendment  prior  to  its  effective  date  are 
unnecessary. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 

Text  of  Amendment 

In  accordance  with  the  preamble,  the 
Commission  hereby  amends  Title  17. 
Chapter  11  of  the  Code  of  Federal 
Regulations  as  follows: 


'17  CFR  200.30-3. 
M5U.S.C.  78f. 
M5  U.S.C.  78f|a). 
*17CFR240.6a-l. 
*  17  CFR  249.1. 


»5  U.S.C.  553(bMA). 


31840  Federal  Register/ Vol.  66.  No.  114 /Wednesday,  June  13,  2001 /Rules  and  Regulations 


PART  200-ORGANIZATK)N; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Sut>part  A— Organization  and  Program 
Management 

1.  The  authority  citation  for  Part  200, 
Subpart  A,  continues  to  read,  in  part,  as 
follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2. 
78w,  78/Ad),  78mm,  79t,  77sss,  80a-37,  80b- 
11,  imless  otherwise  noted. 

*         *         *         »         * 

2.  Section  200.30-3  is  amended  by 
adding  paragraph  (a)(73)  to  read  as 
follows: 

§  200.30-3    Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 

***** 

(a)*  *  * 

(73)  Pursuant  to  section  6(a)  of  the 
Act,  15  U.S.C.  78f(a),  and  Rule  6a-l 
thereunder,  17  CFR  240.6a-l: 

(i)  To  publish  a  notice  of  filing  of  an 
application  for  registration  as  a  national 
securities  exchange,  or  for  exemption 
from  registration  based  on  limited 
volume;  and 

(ii)  To  publish  amendments  to  an 
application  for  registration  as  a  national 
securities  exchange,  or  for  exemption 
from  registration  based  on  limited 
volume. 


Dated:  June  7.  2001. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  01-14830  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  M10-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  173 

[Doci(etNo.00F-1488] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  acidified  sodium  chlorite 
solutions  as  an  antimicrobial  agent  on 
processed,  comminuted  or  formed  meat 
food  products  (imless  precluded  by 
United  States  Department  of 


Agriculture's  standards  of  identity)  prior 
to  packaging  of  the  food  for  commercial 
purposes  in  accordance  with  current 
industry  standards  of  good 
manufacturing  practice.  This  action  is  in 
response  to  a  petition  filed  by  Alcide 
Corp. 

DATES:  This  rule  is  effective  June  13, 
2001.  Submit  written  objections  and 
requests  for  a  hearing  by  July  13,  2001. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  Washington, 
DC  20204-0001,  202-418-3074. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 

September  11,  2000  (65  FR  54855),  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4724  )  had  been  filed  by  Alcide 
Corp.,  8561  154th  Ave.  NE.,  Redmond. 
WA  98052.  The  petition  proposed  to 
amend  the  food  additive  regulations  in 
§  173.325  Acidified  sodium  chlorite 
solutions  (21  CFR  173.325)  to  provide 
for  the  safe  use  of  acidified  sodium 
chlorite  solutions  as  an  antimicrobial 
agent  on  processed,  comminuted,  or 
formed  meat  food  products  prior  to 
packaging  of  the  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
FDA  is  approving  the  use  of  acidified 
sodiiun  chlorite  solutions  on  processed, 
comminuted  or  formed  meat  food 
products,  unless  such  use  is  precluded 
by  standards  of  identity  in  9  CFR  part 
319,  prior  to  packaging  of  the  food  for 
conmiercial  purposes.  For  example,  this 
acidified  sodium  chlorite  solution  is  not 
permitted  to  be  added  to  ground  beef 
under  9  CFR  319.15.  Based  on  this 
information,  the  agency  concludes  that 
the  proposed  use  of  the  additive  is  safe, 
that  the  additive  will  achieve  its 
intended  technical  effect,  and  therefore, 
that  the  regulation  in  §  173.325  should 
be  amended  as  set  forth  below. 

In  accordance  vdth  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 


In  the  notice  of  filing,  FDA  gave 
interested  parties  an  opporttmity  to 
submit  comments  on  the  petitioner's 
environmental  assessment.  FDA 
received  no  comments  in  response  to 
that  notice. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  final  rule  contains  no  collection 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  by  July  13,  2001.  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
are  to  be  submitted  and  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  173 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  173  is 
amended  as  follows: 


I 
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PART  173— SECONDARY  DNIECT 
FOOD  AODnrVES  PERMITTED  IN 
FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authmity  dtatioD  for  21  CFR 
part  173  continues  to  read  as  fellows: 

AiiAority:  21  U.S.C.  321,  342,  348. 

2.  Section  173.325  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  by  adding  new  paragr^h  (Q  to 
read  as  follows: 

I173.32S    AcMMed  sodiwii  cMerlls 


(f)  Tke  additive  is  used  as  an 
antiaoicrobial  agent  on  processed, 
comminuted  at  formed  meat  food 
products  (imless  precluded  by  standards 
of  identity  in  9  CFR  part  319)  prior  to 
packaging  of  tke  food  for  commercial 
puq>oses,  in  acccMdance  with  current 
industry  standards  of  good 
manufacturing  practice.  Applied  as  a 
dip  or  spray,  the  additive  is  used  at 
levels  that  result  ia  sodium  chlcaite 
concentrations  of  500  to  1200  ppm,  in 
conbinatioB  with  any  GRAS  add  at 
levels  sufficient  to  ac^eve  a  pH  of  2.5 
to  2.9. 
•        •        *        *        * 

Dated:  June  5,  2001. 
LRabcrtLalu, 

Dinctor  of  Regulations  and  Policy,  Center 
for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  01-14S11  Filed  6-12-01;  8:45  am] 


EPARTMENT  OF  TRANSPORTATION 


33  CFR  Parties 


IIN211S-AA»7 


OM* 

AGBICY:  Coast  Guard,  DOT. 
ACTION:  Tonporary  final  nia^ 


The  Coast  Guard  is 
estritli^ing  a  temporary  safety  zone  on 
the  Ottawa  River,  Toledo,  Ohio.  This 
zone  restricts  the  entry  of  vessels  into 
the  area  designated  for  the  June  23, 
2001,  Summerfest  fireworks  display. 
This  temporary  safety  zone  is  necessary 
to  protect  spectators  and  vessels  from 
the  hazards  associated  v«rith  fireworks 
displays. 

DATES:  This  rule  is  effective  from  6:30 
p.m.  until  11  p.m.  on  Jime  23,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 


documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD09-01-036]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Toledo,  420  Madison  Ave,  Suite  700, 
Toledo,  Ohio,  43604  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTMER  WrOWIATlOW  CONTACT:  LT 
Herb  Oertli,  Chief  of  Poet  Opwations, 
Marine  Saf^  Office,  420  Madison  Ave, 
Suite  700,  Toledo,  Ohio  43604;  (419) 
418-6050. 
SUPPLEMENTAIIY  MFONMATKNt: 

Ki^alrterjr  Infermatiea 

We  did  not  publish  a  notice  of 
proposed  rulemaking  fNPRM)  fm  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  tkat  good  cause  exists 
for  not  puUishing  an  NPRM,  and,  tmdw 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  it  effective  less  than  30 
days  after  publication  in  the  Federal 
Ki^^ialer.  The  Coast  Guard  had 
insufficient  advuice  notice  to  puUish 
an  NPRM  followed  by  a  temporary  final 
rule.  Publication  of  a  notice  of  proposed 
mlefloakiag  and  delay  of  effective  date 
would  be  coBtrary  to  the  puUic  interest 
because  immediate  action  is  itecebsary 
to  prevent  possiUe  loss  of  life,  injury,  or 
damage  to  property.  , 


This  teaiporary  rule  is  necessary  to 
msure  the  safety  of  spectators  ana 
vessels  during  the  setup,  loading  and 
launching  of  a  fireworks  disf^ay  ki 
coi^MnctioD  with  the  City  of  Toledo's 
Simuaetfest  Fireworks.  'The  firewpiks 
display  w^  occur  between  6:30  p.m. 
and  11  p.m.  on  June  23rd. 

This  safety  zone  will  encoa^>afl|5  all 
waters  and  the  adjacent  shcxelinei  of  the 
Ottawa  River,  Toledo,  Ohio,  boui^ded  by 
the  arc  of  a  ckcle  vtilk  a  560-foot  k^dius 
with  its  center  in  ^[^>roximate  position 
41°  43.21  N,  0«3«' 2«.46  W.  The 
fireworks  will  be  launched  off  the 
southeast  end  of  the  Summit  StreM 
Bridge.  The  Captain  of  the  Port  Teledo 
<x  his  designated  on  scene 
representative  have  the  authority  to 
terminate  the  event. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Chicago  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 


Regulatory  EralnatioB 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aX3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paraeraph  lOe  of  the 
regulatory  polides  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  historical  lack  of  veesel 
traffic  during  this  time  of  year. 

SataH  Enlitiea 

Under  the  Regulatmy  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  c«tifies  under  5 
U.S.C.  605(b)  that  this  rvle  v«rill  not  have 
a  significant  economic  impact  oa  a 
substantial  number  of  sm^  entities. 

This  safety  zcme  wiM  not  have  a 
significant  economic  impact  on  a 
substantial  number  c^  small  entities  for 
the  following  reasons:  this  rule  will  be 
in  effed  for  cMily  a  few  hours  for  one 
event  and  vessel  traffic  can  pass  safely 
around  the  safety  zoae. 


Under  secticm  213(a)  of  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Ad  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  fflOMtl  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effeds  on  them 
and  puticipate  in  the  rulemaking 
process.  If  the  rule  would  affed  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contad 
Marine  Safety  Ctece  Toledo  (see 
ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
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Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  -to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
envirorunental  docvunentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 


or  copying  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-6,  and  160.5:  49  CFR 
1.46. 

2.  Add  temporary  §  165.T09-915  to 
read  as  follows: 

§  1 65.T09-91 5    Safety  zone:  Ottawa  River, 
Toledo,  Ohio. 

(a)  Location:  All  waters  and  the 
adjacent  shoreline  of  the  Ottawa  River, 
Toledo,  Ohio,  bounded  by  the  arc  of  a 
circle  with  a  560-foot  radius  with  its 
center  in  approximate  position  41° 
43.21  N,  083°  28.46  W.  (Southeast  end 
of  the  Summit  Street  Bridge.)  (NAD 
1983). 

(b)  Effective  Period.  This  regulation  is 
effective  from  6:30  p.m.  until  11  p.m., 
June  23,  2001. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:May  30,  2001. 

David  L.  Scott, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port. 

(FR  Doc.  01-14816  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  4910-t5-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  75 

Continuous  Emissions  Monttoring 

CFR  Correction 

In  Title  40  of  the  Code  of  Federal 
Regulations,  Parts  72  to  80,  revised  as  of 
July  1,  2000,  part  75  is  corrected  in 
§  75.10  by  adding  paragraph  (g),  and  in 
§  75.32  by  adding  a  sentence  to 
paragraph  (a)(3)  after  the  second 
sentence  to  read  as  follows: 

§75.10    General  operating  requirements. 

***** 

(g)  Minimum  Recording  and 
Reporting  Requirements.  The  owner  or 
operator  shall  record  and  the  designated 
representative  shall  report  the  hourly, 
daily,  quarterly,  and  annual  information 
collected  under  the  requirements  of  this 
part  as  specified  in  subparts  F  and  G  of 
this  part. 

§  75.32    Determination  of  monitor  data 
availability  for  standard  missing  data 
procedures. 

***** 

(a)  *  *  * 

(3)  *  *  *  For  a  unit  that  has 
accumulated  less  than  8,760  unit 
operating  hours  in  the  previous  three 
years  (26,280  clock  hours),  replace  the 
words  "during  previous  8,760  unit 
operating  hours"  in  Equation  9  with  "in 
the  previous  three  years"  and  replace 
"8,760"  with  "total  unit  operating  hours 
in  the  previous  three  years". 
***** 

[FR  Doc.  01-55318  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  tSOS-OI-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  1 

[USCG  2001-8894] 
R1N2115-AG11 

Right  To  Appeal;  Director,  Great  Lakes 
Pilotage 

AGENCY:  Coa/t  Guard,  DOT. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  appellate  procedures  to  provide 
explicit  authority  for  appeal  of  decisions 
or  actions  taken  by  the  Director,  Great 
Lakes  Pilotage.  The  Coast  Guard  has 
consistently  applied  those  procedures 
whenever  a  decision  or  action  taken  by 
the  Director  has  been  appealed  to  higher 


Federal  Register / Vol.  66,  No.  114 /Wednesday,  June  13,  2001 /Rules  and  Regulations  31843 


authority  within  the  Coast  Guard.  At 
this  point,  the  Coast  Guard  is  simply 
amending  its  rules  to  reflect  its 
established  policy  and  practice. 
DATES:  This  rule  is  effective  September 
11,  2001,  unless  an  adverse  comment,  or 
notice  of  intent  to  submit  an  adverse 
comment,  reaches  the  Docket 
\ianagement  Facility  on  or  before 
August  13,  2001.  lian  adverse  comment, 
or  notice  of  intent  to  submit  an  adverse 
comment,  is  received,  we  will  withdraw 
this  direct  final  rule  and  publish  a 
timely  notice  of  withdrawal  in  the 
Federal  Register. 

ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2001-8894] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  related 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  room  PL-401  on  the  Plaza 
•level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  Mr. 
John  Bennett,  Coast  Guard,  telephone 
202-267-2856.  If  you  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Ms.  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 


this  rulemaking  [USCG  2001-8894). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail, 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  them  by  only  one  means.  If  you 
submit  them  by  mail  or  delivery,  submit 
them  in  an  unbound  format,  no  larger 
than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

Reg^atory  Information 

We  are  publishing  a  direct  final  rule 
under  33  CFR  1.05-55,  because  we  do 
not  expect  an  adverse  comment.  Unless 
we  receive  an  adverse  comment  or 
notice  of  intent  to  submit  one  within  the 
comment  period  specified  under  DATES, 
this  rule  will  become  effective  as  stated 
in  DATES.  In  that  case,  about  30  days 
before  the  effective  date,  we  will 
publish  a  document  in  the  Federal 
Register  stating  that  we  received  no 
adverse  comment  and  confirming  that 
this  rule  will  become  effective  as 
scheduled.  However,  if  we  receive  an 
adverse  comment  or  notice  of  intent  to 
submit  one,  we  will  publish  a  document 
in  the  Federal  Register  announcing  the 
withdrawal  of  all  or  part  of  this  rule.  If 
an  adverse  comment  applies  only  to  part 
of  this  rule  (e.g.,  to  an  amendment,  a 
paragraph,  or  a  section)  and  it  is 
possible  to  remove  that  part  without 
defeating  the  purpose  of  this  rule,  we 
may  adopt,  as  final,  those  parts  of  this 
rule  on  which  we  received  no  adverse 
comment.  We  will  withdraw  any  part  of 
this  rule  that  becomes  the  subject  of  an 
adverse  comment.  If  we  decide  to 
proceed  with  a  rulemaking  following 
receipt  of  an  adverse  comment,  we  will 
publish  a  separate  notice  of  proposed 
rulemaking  (NPRM)  and  provide  a  new 
opportunity  for  comment. 

A  comment  counts  as  "adverse"  if  it 
explains  why  this  rule  or  a  part  of  this 
rule  would  be  inappropriate,  including 
a  challenge  to  its  underlying  premise  or 
approach,  or  would  be  ineffective  or 
unacceptable  without  a  change. 

Background  and  Purpose 

A  review  of  our  rules  indicates  that 
our  policy  and  practice  of  permitting  a 
party  to  appeal  any  decision  or  action  of 
the  Director,  Great  Lakes  Pilotage,  in 
accordance  with  the  procedvu^s  46  CFR 
Part  1.03  is  not  one  provided  for, 
explicitly,  by  those  rules.  Yet  it  also 
indicates  that  the  practice  has  met 


universal  acceptance  by  persons 
affected.  The  purpose  of  this  direct  final 
rule  is  to  codify  our  established  policy 
and  practice  on  appeals. 

Discussion  of  Rule 

To  codify  these  entails  (1)  amending 
46  CFR  1.03-15  to  take  account  of  46 
U.S.C.  Chapter  93  and  46  CFR  Chapter 
III  and  identify  the  particular  Coast 
Guard  office  for  appeals;  and  (2)  adding 
a  new  46  CFR  1.03-50  to  describe  the 
appellate  process  for  decisions  or 
actions  of  the  Director,  Great  Lakes 
Pilotage. 

Because  of  an  oversight  affecting  46 
CFR  Subpart  1.03— Rights  of  Appeal, 
the  appellate  procedures  of  the  Coast 
Guard  do  not  by  their  terms  apply  to 
decisions  or  actions  taken  by  the 
Director,  Great  Lakes  Pilotage,  under  46 
nJ.S.C.  Chapter  93  or  46  CFR  Chapter  III. 
Nonetheless,  the  Coast  Guard  has 
consistently  followed  them  whenever  a 
decision  or  action  taken  by  the  Director 
has  been  appealed  to  higher  authority 
within  the  Coast  Guard,  Commandant 
(G-MW).  This  practice  has  met 
universal  acceptance  by  persons 
affected.  At  this  point,  the  Coast  Guard 
is  simply  codifying  its  procedures  to 
reflect  its  own  policy  and  practice  and 
meet  the  public's  expectation. 

Regulatory  Evaluation 

This  direct  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979).  Because 
this  rule  is  administrative  in  nature  and 
simply  codifies  the  policy  and  practice 
already  in  use  since  the  beginning  of 
Great  Lakes  Pilotage,  we  expect  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601-612],  we  considered 
whether  this  direct  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and  ^ 
govenunental  jurisdictions  with 
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populations  of  less  than  50,000.  This 
rule  does  not  a^ect  any  small  entities. 
Therefore,  the  Coast  Guard  citifies 
under  5  U.S.C.  605(b)  that  this  r\ile  will 
not  have  a  significant  ecmiomic  impact 
on  a  substantial  niunber  of  small 
entities.  We  will  evaluate,  under  the 
criteria  in  "Regulatory  Information", 
any  comments  sutMnitted  in  response  to 

this  finding 

CaMecticB  ^InfiomatMB 

This  direct  final  rule  calls  for  no  new 
collection  of  information  under  the 
Paperworic  Redviction  Act  of  1995  [44 
U.S.C  3501-3520]. 

Federalism 

We  have  analyzed  this  direct  final 
rule  under  Executive  Order  13132  and 
have  determined  that  it  does  not  have 
implications  for  federalism  undw  that 
OrdOT. 

Unfcaded  Maadates  Refinni  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  [2  U.S.C.  1531-153*]  requiiBS 
Federal  agencies  to  ^sess  the  Erects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  restilt  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $168,000,080  ot  more 
in  any  one  year.  Tko«^  this  direct  fisal 
rule  will  not  result  in  such  an 
expenditure,  we  do  discuss  the  ^fiacts  of 
this  rule  elsewhere  in  tkis  preamUe. 


mftntfta  Prapaity 

TUs  direct  final  rule  wiU  not  effoct  a 
taking  of  {Hivate  property  or  otherwise 
have  taking  implications  under 
Executive  Order  1263e,  Goverameatal 
Actions  and  Intnfereace  with 
Constitutionally  Protected  Pioyerty 
Rights. 

Ciril! 


l^is  direct  final  rule  meets  applicable 
standards  in  secticms  3(a)  and  3(bM2)  of 
Executive  Order  12968,  Civil  )«stice 
Reform,  to  minimize  litigatioB, 
elinunate  ambiguity,  and  reduce 
burden. 

PratectiMi  of  OiiMrai 

We  have  analyzed  this  direct  final 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  GoTemments 

This  direct  final  rule  does  not  have 
tribal  implications  under  Executive 


Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Govonoment  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

EavirMimait 

The  Coast  Guard  considered  the 
environmental  impact  of  this  direct  final 
rule  and  concluded  that,  imder  figure  2- 
1,  paragraph  (34Ka)  of  Commandant 
Instructicm  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  It  is 
"procediual"  within  the  meaning  of  that 
paragraph.  A  Determination  of         • 
Categorical  Exclusion  is  available  in  the 
docket  where  indicated  under 
AOORESSES. 

List  «f  SdbisctB  m  46  CFR  Part  1 

Organization.  General  Course  and 
Metiiods  Governing  Marine  Safety 
Fimctions. 

For  the  reasons  discussed  in  the 
preamUe,  the  Coast  Guard  amends  46 
CFR  part  1  as  foMows: 

1.  Revise  Ae  dtation  c^  authority  for 
part  1  to  read  as  follows: 

Aathonty:  5  U.S.C.  552, 14  U.S.C  633;  46 
U.S.C.  7701;  46  U.S.C.  Chaptar  93;  49  CFR 
1.45, 1.46:  S  1.01-35  also  issued  under  the 
authority  of  44  U.S.C.  3567. 

2.  Revise  paragraph  (a)  of  §  1.03-15 
and  add  paragraph  (hK5)  to  read  as 
foUows: 


f1J6-1S 

(a)  Aay  pecaoa  directly  aitacted  by  a 
decision  or  actios  taken  under  this 
diapter  or  under  chapter  ffl  of  this  title, 
by  or  on  behalf  of  the  Coast  Guard, 
except  for  matters  covered  by  subpart  J 
of  part  5  of  this  chapterdealing  with 
suspension-aod-revocation  hearings, 
shall  follow  the  procedures  contained  in 
this  section  when  requesting  that  the 
decision  or  action  be  reviewed,  set 
aside,  or  revised. 

(h)*  *  * 

(5)  Commandant  (G-^4W)  for  appeals 
involving  decisions  or  actions  of  the 
Director,  Great  Lakes  Pilotage. 

•        •        •        *        * 

3.  Add  §  1.03-50  to  read  as  follows: 

§1.03-60    Appeals  from  daclalona  or 
actions  of  the  Director,  Great  Laites 
Pilotage. 

Any  person  directiy  affected  by  a 
decision  or  action  of  the  Director,  Great 
Lakes  Pilotage,  may  make  a  formal 
appeal  of  that  decision  or  action  to 


Commandant  (G— MW),  in  accordance 
with  the  procedures  contained  in 
§  1.03-15  of  this  subpart. 

Dated:  April  24,  2001. 
R.CNei^ 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine,  Safety  and 
Environmental  Protection. 

IFR  Doc.  01-14817  Filed  6-12-01;  8:45  am] 
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AGENCY:  Nati(Hial  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conuneroe. 

ACTION:  Retention  limit  adjustments. 


NMFS  adjusts  the  daily 
retention  limit  for  the  recreational 
fishwies  fer  Atlantic  bluefin  tuaa  (BFT) 
for  the  fishing  year  that  began  June  1, 
2001,  and  ends  May  31,  2002.  Vessels 
permitted  in  the  Atltt^c  Tunas  Angling 
and  the  Atiantic  Hi^y  Migratory 
Species  (HMS)  Choter/Headboat 
categories  ate  ^giUe  to  land  BFT  mder 
the  BFT  An^mg  Gregory  quotas.  The 
seasonal  adjustments  to  the  daily 
retention  ka^t  and  the  raeasuremoits 
fu'  each  BFT  size  class  are  specified  in 
the  DATES  and  wrriffNUWI 
MFOMMTMM  section  of  this  document. 
This  action  is  being  taken  to  provide 
increased  fishing  oppotunities  m  all 
areas  without  risking  overiiarvest  of  this 
category. 

DATES:  Effective  June  15  through 
October  31,  2001,  the  daily  retention 
limit  in  all  areas  for  all  vessels  fishing 
under  the  Angling  category  quota  is 
adjusted  to  four  BFT  per  vessel,  which 
may  be  from  the  school,  large  school,  or 
smaU  medium  size  class. 

Effective  November  1,  2001  throu^ 
May  31.  2602,  the  daily  retention  limit 
in  all  areas  is  adjusted  to  one  large 
school  or  small  mediiun  BFT  for  all 
vessels  fishing  under  the  Angling 
category  quota. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale,  (978)  281-9260. 
SUPPIEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens 
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Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  governing  the 
harvest  of  BFT  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  635. 

Implementing  regulations  for  the 
Atiantic  tuna  fisheries  at  §  635.23  set  the 
daily  retention  limits  for  the  BFT 
recreational  fishery  and  allow  for 
adjustments  to  the  daily  retention  limits 
in  order  to  provide  for  maximum 
utilization  of  the  quota  over  the  longest 
possible  period  of  time.  NMFS  may 
increase  or  reduce  the  per  angler 
retention  limit  for  any  size  class  BFT  or 
may  change  the  per  angler  limit  to  a  per 
boat  limit  or  the  per  boat  limit  to  a  per 
angler  limit.  Size  class  categories  of  BFT 
are  defined  as  follows:  school  size  BFT 
measure  27  to  less  than  47  inches  (69  to 
less  than  119  cm)  ciuved  fork  length 
(CFL);  large  school  BFT  measure  47  to 
less  than  59  inches  (119  to  less  than  150 
cm)  CFL;  small  mediimi  BFT  measure 
59  to  less  than  73  inches  (150  to  less 
than  185  cm)  CFL;  large  medium  BFT 
measiu«  73  to  less  than  81  inches  (185 
to  less  than  206  cm)  CFL;  and  giant  BFT 
measure  81  inches  or  greater  (206  cm  or 
greater)  CFL. 

A  recommendation  of  the 
International  Commission  for  the 
Conservation  of  Atiantic  Timas  (ICCAT) 
requires  that  NMFS  limit  the  catch  of 
school  BFT  to  no  more  than  8  percent 
by  weight  of  the  total  domestic  landings 
quota  over  each  4-consecutive-year 
period.  NMFS  is  implementing  this 
ICCAT  recommendation  through  aimual 
and  inseason  adjustments  to  the  school 
BFT  retention  limits,  as  necessary,  and 
through  the  establishment  of  a  school 
BFT  reserve  (64  PR  29090,  May  28, 
1999;  64  FR  29806,  June  3, 1999). 

The  ICCAT  recommendation  allows 
for  interannual  adjustments  for 
overharvests  and  underharvests, 
provided  that  the  8-percent  landings 
limit  is  met  over  the  applicable  4- 
consecutive-year  period.  The  2001 
fishing  year  is  the  third  year  in  the 
current  accoimting  period.  This  multi- 
year  block  quota  approach  provides 
NMFS  with  the  flexibility  to  enhance 
fishing  opportunities  and  to  collect 
information  on  a  broad  range  of  BFT 
size  classes. 

Regulations  at  50  CFR  635.23(b) 
restrict  vessels  fishing  imder  the  BFT 
Angling  category  quota  to  one  BFT  per 
vessel  per  day,  which  may  be  from  the 
school,  large  school,  or  small  mediiun 
category  and,  in  addition,  one  large 
medium  or  giant  BFT  per  vessel  per 
year.  This  retention  limit  is  subject  to 
adjustment  to  provide  for  maximum 
utilization  of  the  quota  and  enhanced 
fishing  opportunities  over  the  range  of 
the  recreational  fisheries.  NMFS  has 


received  comment  from  BFT  fishermen 
that  the  implementation  of  an  increased 
daily  retention  limit  over  a  date-certain 
period  is  preferable  to  a  longer  season 
with  a  lower  daily  retention  limit  as  it 
facilitates  the  scheduling  of  fishing 
trips,  particularly  charter  trips. 

Since  the  beginning  of  the  fishing  year 
on  June  1 ,  2001 ,  the  default  Angling 
category  daily  retention  limit  at  50  CFR 
635.23(b)  has  been  in  effect  and  applies 
until  the  effective  date  of  this  catch 
limit  adjustment.  Effective  June  15 
through  October  31,  2001,  NMFS  adjusts 
the  recreational  fishing  daily  retention 
limit  for  all  fishing  areas  to  four  BFT  in 
any  combination  of  the  school,  large 
school,  or  small  medium  size  classes. 
This  limit  applies  to  all  vessels 
permitted  in  the  Atlantic  Tujias  Angling 
category  and  to  vessels  permitted  in  the 
Atiantic  HMS  Charter/Headboat 
category. 

From  November  1 ,  2001 ,  through  May 
31,  2002,  the  daily  retention  limit  for  all 
vessels  fishing  under  the  Angling 
category  quota  will  be  adjusted  to  one 
large  school  or  small  medium  BFT  per 
vessel.  Regardless  of  the  length  of  the 
trip,  no  more  than  a  single  day's 
allowable  catch  may  be  possessed  or 
retained. 

NMFS  selected  the  daily  retention 
limit  and  the  duration  of  the  daily 
retention  limit  adjustment  after 
examining  past  catch  and  effort  rates 
and  the  available  quota  for  2001.  NMFS 
will  continue  to  monitor  the  Angling 
category  fishery  closely  through  the 
Automated  Landings  Reporting  System, 
the  state  harvest  tagging  programs  in 
North  Carolina  and  Maryland,  and  the 
Large  Pelagics  Survey.  Depending  on 
the  level  of  fishing  .effort  and  catch  rates 
of  BFT,  NMFS  may  determine  that  an 
interim  closiue  or  an  additional 
retention  limit  adjustment  is  necessary 
to  enhance  scientific  data  collection 
from,  and  fishing  opportimities  in,  all 
geographic  areas.  Additionally,  NMFS 
may  determine  that  an  allocation  fixim 
the  school  BFT  reserve  is  warranted  to 
further  fishery  management  objectives. 

Closiu-es  or  subsequent  adjustments  to 
the  daily  retention  limit,  if  any,  will  be 
announced  through  publication  in  the 
Federal  Register.  In  addition,  anglers 
may  call  the  Atiantic  Tunas  Information 
Line  at  (888)  872-8862  or  (978)  281- 
9305  for  updates  on  quota  monitoring 
and  retention  limit  adjustments.  Anglers 
aboard  Atlantic  HMS  Charter/Headboat 
category  vessels,  when  engaged  in 
recreational  fishing  for  school,  large 
school,  and  small  medium  BFT,  are 
subject  to  the  same  rules  as  anglers 
aboard  Angling  category  vessels. 

All  BFT  landed  under  the  Angling 
category  quota  must  be  reported  within 


24  hours  of  landing  to  the  NMFS 
Automated  Landings  Reporting  System 
via  toll-fe«e  phone  at  (888)872-8862;  or 
the  Internet  (www.iunfspermits  com); 
or,  if  landed  in  the  states  of  North 
Carolina  or  Maryland,  to  a  reporting 
station  prior  to  offloading.  Information 
about  these  state  harvest  tagging 
programs,  including  reporting  station 
locations,  can  be  obtained  in  North 
Carolina  by  calling  (800)  338-  7804,  and 
in  Mainland  by  calling  (410)  213-1531. 
In  addition,  anglers  aboard  permitied 
vessels  may  continue  to  tag  and  release 
BFT  of  all  sizes  imder  a  tag-and-release 
program,  provided  the  angler  tags  all 
BFT  so  caught,  regardless  of  whether 
previously  tagged,  with  conventional 
tags  issued  or  approved  by  NMFS, 
returns  such  fish  to  the  sea  immediately 
after  tagging  with  a  minimum  of  injuiry, 
and  reports  the  tagging,  and,  if  the  BFT 
was  previously  tagged,  the  information 
on  the  previous  tag  (50  CFR  635.26). 

Classification 

This  action  is  taken  under  50  CFR 
635.23(b)(3).  This  action  is  exempt  from 
review  under  E.0. 12866. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
etseq. 

Dated:  June  8,  2001. 
Samuel  W.  McKeen, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14921  Filed  6-8-01;  4:20  pm) 

BIUJNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE     . 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-113»-64;  I.D. 
011101B] 

PIN  0648-A082 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alasita;  Steller  Sea  Lion 
Protection  Measures  for  the 
Groundfish  Fisheries  off  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Amendments  to  an  emergency 

interim  rule;  request  for  comments. 

SUMMARY:  NMFS  amends  an  emergency 
interim  rule  implementing  2001  Steller 
sea  lion  protection  measures.  These 
modifications  prohibit  directed  fishing 
for  Pacific  cod  by  specified  vessels  until 
the  July  17,  2001,  expiration  of  that 
emergency  interim  rule.  It  is  expected 
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that  NMFS  will  undertake  further 
rulemaking  by  that  date  to  establish  new 
fishing  seasons  for  the  Pacific  cod 
fisheries  and  other  Steller  sea  lion 
protection  measures  for  the  second  half 
of  2001.  This  current  action  is  intended 
to  provide  for  orderly  implementation  of 
2001  Steller  sea  lion  protection 
measures  and  is  necessary  to  manage 
the  groimdfish  fisheries  off  Alaska  in  a 
manner  that  continues  to  provide 
protection  to  Steller  sea  lions  and  their 
critical  habitat  in  accordance  with  the 
Endangered  Species  Act  (ESA),  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  Pub.  L. 
106-554. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.),  Jime  10,  2001,  through  July 
17.  2001.  Comments  must  be  received 
July  9,  2001. 

ADDRESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK,  99802,  Atto: 
Lori  Gravel,  or  delivered  to  room  401  of 
the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Conunents  will  not 
be  accepted  if  submitted  via  e-mail  or 
Internet. 

Copies  of  the  November  30,  2000, 
Biological  Opinion  and  Incidental  Take 
Statement  on  Authorization  of  the 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
groundfish  fisheries,  based  on  the 
Fishery  Management  Plan  for  the 
Groundfish  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  and  Authorization 
of  the  GOA  groundfish  fisheries,  based 
on  the  Fishery  Management  Plan  for 
Groimdfish  of  the  Gulf  of  Alaska 
(Comprehensive  Biological  Opinion), 
including  the  Reasonable  and  Prudent 
Alternative  (RPA),  may  be  obtained 
from  the  same  address.  The 
Comprehensive  Biological  Opinion  is 
also  available  on  the  NMFS  Alaska 
Region  home  page  at  bttp:// 
www.fakr.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 

Salveson,  NMFS,  90.7-586-7228  or  e- 
mail  at  sue.salveson@noaa.gov 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
imder  the  Fishery  Management  Plan  for 
the  Groundfish  Fisheries  of  the  Bering 
Sea  and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  North  Pacific  Fishery 
Management  Council  (Coimcil) 
prepared  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Act,  16  U.S.C. 
1801,  et  seq.  Regulations  governing  U.S. 
fisheries  and  implementing  the  FMPs 


appear  at  50  CFR  parts  600  and  679. 
NMFS  also  has  management 
responsibility  for  certain  threatened  and 
endangered  species,  including  Steller 
sea  lions,  under  the  ESA.  16  U.S.C. 
1531.  et  seq.,  and  the  authority  to 
promulgate  regulations  to  enforce 
provisions  of  the  ESA  to  protect  such 
species. 

Background 

On  January  22.  2001.  NMFS 
published  an  emergency  rule  that 
established  2001  harvest  specifications 
for  the  BSAI  and  GOA  groundfish 
fisheries  and  implemented  2001  Steller 
sea  lion  protection  measures  for  these 
fisheries  (66  FR  7276).  These  protection 
measures  initiated  a  1-year  phase-in  of 
the  RPA  developed  in  the 
Comprehensive  Biological  Opinion  (see 
ADDRESSES)  as  directed  under  section 
209  of  Pub.  L.  106-554.  This  law  was 
signed  by  the  President  on  December  21, 
2000,  and  was  intended  to  provide  for 
independent  scientific  review  and 
additional  public  and  Council 
assessment  of  the  Comprehensive 
Biological  Opinion  and  the  RPA  prior  to 
full  implementation  of  the  RPA  in  2002. 
NMFS  determined  that  the  2001 
protection  measures  provided  a 
sufficient  degree  of  protection  to 
endangered  Steller  sea  lions  during  the 
1-year  phase-in  period,  were  consistent 
with  the  intended  purpose  of  the  RPA, 
and  aUowed  for  the  review  or 
assessment  called  for  in  the  ESA,  and 
with  section  209  of  Pub.  L.  106-554. 

The  January  22.  2001.  emergency  rule 
extended  the  Steller  sea  lion  protection 
measures  that  were  in  place  during  2000 
for  the  BSAI  Atka  mackerel  fisheries 
and  Uie  BSAI  and  GOA  pollock 
fisheries.  The  emergency  rule  also 
implemented  several  new  measures, 
including  two  fishing  seasons  for  GOA 
Pacific  cod  and  for  non-Community 
Development  Quota  (CDQ)  Pacific  cod 
in  the  BSAI.  A  complete  description  and 
justification  of  the  2001  Steller  sea  lion 
protection  measures  is  discussed  in  the 
preamble  to  the  January  22.  2001. 
emergency  rule  (66  FR  7276). 

On  March  23,  2001.  NMFS  amended 
the  emergency  rule  to  change  fishing 
restrictions  on  vessels  fishing  for 
groundfish  off  Alaska  with  jig  gear  and 
on  vessels  less  than  60  ft  (18.3  meters 
(m))  length  overall  (LOA)  fishing  for 
BSAI  Pacific  cod  with  hook-and-line  or 
pot  gear  (66  FR  17083.  March  29.  2001). 
On  March  20,  2001,  NMFS  also  issued 
a  correction  to  the  January  22,  2001, 
emergency  rule  that  addressed  various 
technical  and  editorial  errors  (66  FR 
15656,  March  20,  2001). 

As  mentioned  previously,  the  January 
22,  2001,  emergency  rule  established 


two  fishing  seasons  for  the  BSAI  and 
GOA  Pacific  cod  fisheries,  January  1  to 
June  10  (60  percent  of  the  total 
allowable  catch  (TAC)),  and  June  10  to 
December  31  (40  percent  of  the  TAC), 
except  that  directed  fishing  for  Pacific 
cod  with  trawl  gear  was  prohibited  after 
October  31,  2001.  The  March  23,  2001, 
emergency  rule  removed  the  season 
restrictions  for  the  BSAI  jig  gear 
fisheries  and  BSAI  vessels  less  than  60 
ft  (18.3  m)  LOA  using  pot  or  hook-and- 
line  gear.  Separate  allocations  of  the 
BSAI  Pacific  cod  TAG  are  established 
for  these  two  groups  of  vessels  under 
§  679.20(a)(7)(i)(C)  tiiat  facilitated 
separate  seasonal  fishing  restrictions  of 
this  species.  Justification  for  this  relief 
of  seasonal  harvest  constraints  is 
discussed  in  the  preamble  to  the  March 
23,  2001,  emergency  rule  (66  FR  17083). 

At  its  April  2001  meeting,  the  Council 
requested  NMFS  to  issue  an  emergency 
rule  establishing  modified  Steller  sea 
lion  protection  measures  for  the  second 
half  of  2001  that  would  be  implemented 
at  the  expiration  of  the  January  22,  2001, 
emergency  rule  on  July  17,  2001.  NMFS 
is  in  the  process  of  reviewing  the 
Council's  recommendation. 

In  addition  to  recommending 
measures  for  the  second  half  of  2001, 
the  Coimcil,  at  its  April  meeting, 
requested  NMFS  delay  the  June  10 
opening  date  of  the  GOA  Pacific  cod 
fishery  and  the  BSAI  Pacific  cod  fishery 
by  vessels  greater  than  60  ft  (18.3  m) 
LOA  using  pot  or  hook-and-line  gear. 
The  Coimcil's  request  was  intended  to 
promote  management  of  the  Alaska 
Pacific  cod  fisheries  in  a  manner  that 
would  maintain  the  objective  of  2001 
Steller  sea  lion  protection  measures  to 
avoid  localized  depletion  of  Pacific  cod 
through  temporal  and  spatial 
distribution  of  the  directed  fisheries  for 
this  species.  The  Council's  requested 
season  delays  also  would  address 
salmon  and  Pacific  halibut  bycatch 
concerns.  Other  fishery  management 
concerns  addressed  included  poor 
product  recovery  and  quality  in  summer 
months;  competition  with  summer 
salmon  fisheries  for  processing 
facilities;  potential  gear  conflicts 
between  pot  and  trawl  gear  fleets;  and 
coordination  between  BSAI  Pacific  cod 
fisheries  within  the  CDQ  and  non-CDQ 
sectors.  Regulations  to  prohibit  directed 
fishing  for  Pacific  cod  in  the  GOA  and 
in  the  BSAI  by  vessels  equal  to  or 
greaater  than  60  ft  (18.3)  LOA  using  pot 
or  hook-and-line  gear  must  be  effective 
by  June  10,  2001,  to  meet  the  intent  of 
the  CouncU  and  to  avoid  industry 
confusion  and  a  race  for  available 
Pacific  cod  TAC  on  this  date. 

The  Pacific  cod  seasons  adopted  by 
the  Council  and  approved  by  NMFS 
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under  this  amendment  to  the  January 
22.  2001.  emergency  interim  rule 
impose  no  seasonal  harvest  constraints 
for  vessels  fishing  in  the  BSAI  using  jig 
gear,  for  vessels  less  than  60  ft  LOA 


using  pot  or  hook-and-line  gear,  or  for 
vessels  participating  in  the  CDQ 
fisheries.  These  vessels  were  addressed 
in  the  March  23  amendment  to  the 
January  22  emergency  rule.  The 


Council's  recommended  start  dates  for 
the  second  Pacific  cod  season  in  2001 
for  other  Pacific  cod  sectors  are  listed 
here: 


PACIFIC  COD  FISHERY  SECTOR* 

SECOND  SEASON  OPENING  DATE  OF 

DIRECTED  FISHING  FOR  PACIFIC 

COO 

June  10 

August  15 

Soptombor 
1 

Gulf  of  Alaska  All  gear  types 

Bering  Sea  and  Aleutian  Islands-All  trawl 

Bering  Sea  and  Aleutian  Islands  Pot  vessels  >60  ft  LOA 

Bering  Sea  and  Aleutian  Islands  Vessels  >  60  ft  LOA  using  hook-and-line  gear 

X 

X 

X 
X 

*  Seasonal  tiarvest  constraints  are  not  established  for  BSAI  vessels  using  jig  gear,  BSAI  vessels  less  than  60  ft  (18.3  m)  LOA  using  pol  or 
hook-and-line  gear,  or  for  vessels  participating  in  the  CDQ  fisheries. 


The  purpose  of  this  amendment  to  the 
existing  emergency  interim  rule  is  to 
support  the  Council's  management 
intentions  for  the  Pacific  cod  season 
delays  through  prohibitions  on  directed 
fishing  for  Pacific  cod  by  specified 
vessels  as  of  Jime  10.  These  closures 
will  remain  effective  imtil  the 
expiration  of  the  January  22  emergency 
rule.  An  expected  upcoming  rule  will 
establish  new  opening  dates  for  the 
second  Pacific  cod  season  for  different 
harvesting  sectors.  The  justification  for 
the  fishery  closures  implemented  imder 
this  amendment  to  the  January  22 
emergency  rule  follows. 

The  Council  recommended  that  the 
second  season  opening  date  for  the  GOA 
Pacific  cod  fisheries  be  delayed  from 
June  10  to  September  1.  Except  for  an 
allocation  between  inshore  and  offshore 
sectors  under  §679.20(a)(6)(iii),  the 
GOA  Pacific  cod  TAC  is  not  allocated 
among  different  gear  sectors  that  would 
facilitate  separate  treatment  of  vessels 
using  jig.  pot.  hook-and-line.  or  trawl 
gear.  "Thus,  the  Council's  intent  was  to 
delay  the  second  season  for  vessels 
using  any  gear  type. 

The  Council  recommended  a  season 
delay  to  September  1  in  consideration  of 
the  fact  that  only  40  percent  of  the  2001 
TAC  remains  for  the  remainder  of  the 
year,  that  the  fishery  would  not  be 
sufficiently  compromised  to  the  extent 
it  would  effect  foraging  Steller  sea  lions, 
and  that  trawl  fishing  would  continue  to 
be  prohibited  after  October  31  to 
eliminate  the  potential  of  relatively  high 
volume  harvest  amounts  during  winter 
months. 

Further,  a  September  1  opening  date 
for  the  second  GOA  Pacific  cod  season 
also  would  address  concerns  for  salmon 
bycatch  in  the  June  and  July  trawl 
fisheries  that  could  increase 
significantiy  if  the  Pacific  cod  fishery 
were  to  open  Jime  10.  Specifically, 
chum  salmon  move  through  the  Gulf  of 


Alaska  and  concentrate  in  Aleutian 
Island  passes  on  their  way  to  Western 
Alaska  spawning  grounds.  During  this 
time,  they  are  vulnerable  to  interception 
in  other  fisheries,  including  GOA 
groundfish  trawl  fisheries.  In  the 
January  22  emergency  interim  rule  that 
established  NMFS'  intent  for  2001 
Steller  sea  lion  conservation  measures, 
NMFS  anticipated  that  the  summer 
GOA  pollock  fishery  would  be  delayed 
to  August  20,  thus  avoiding  the 
potential  for  significant  salmon  bycatch 
and  the  Council  desired  the  same 
mitigation  for  the  GOA  Pacific  cod  trawl 
fisheries. 

Finally,  Pacific  halibut  bycatch  rates 
in  both  die  trawl  and  hook-and-line  gear 
fisheries  for  GOA  Pacific  cod  would 
increase  significantly  in  summer 
months  when  halibut  move  into 
shallower  waters  where  the  cod 
fisheries  typically  are  conducted. 
Furthermore,  catch-per-unit  of  effort  for 
Pacific  cod  is  low  at  this  time  of  year 
when  fish  are  dispersed,  and  fishing 
gear  is  in  the  water  for  a  longer  period 
of  time  and  has  greater  opportunity  for 
increased  incidental  catch  rates  of 
prohibited  species.  The  flesh  quality 
and  product  recovery  of  Pacific  cod  also 
is  relatively  low  in  summer  months, 
when  a  target  fishery  generally  has  been 
avoided  in  favor  of  other  times  of  the 
year  when  harvest  and  revenues  would 
be  more  optimal.  Last,  GOA  processing 
capacity  for  groundfish  in  summer 
months  is  constrained  by  processing 
needs  of  the  salmon  industry  and  these 
competing  uses  of  processing  facilities 
would  be  avoided  by  the  proposed  delay 
of  the  Pacific  cod  fishery  until  early 
September  when  the  salmon  fisheries 
generally  have  concluded. 

The  Council  also  requested  a  delay  of 
the  second  season  opening  date  of  the 
BSAI  hook-and-line  catcher/processor 
and  catcher  vessel  fisheries  for  Pacific 
cod  ftxim  June  10  until  August  15.  In 


taking  this  action,  the  Council 
recognized  that  NMFS  already  has 
implemented  the  2001  seasonal 
apportionment  of  the  non-trawl  Pacific 
halibut  bycatch  limit  in  a  manner  that 
currently  delays  the  BSAI  hook-and-line 
Pacific  cod  fisheries  to  August  1.  The 
additional  delay  from  August  1  to 
August  15  was  adopted  by  the  Council 
to  maintain  temporal  distribution  of  the 
fishery  consistent  with  the  objectives  of 
existing  Steller  sea  lion  protection 
measures,  while  minimizing  high 
halibut  bycatch  rates  during  summer 
months.  'This  delay  also  reduces  the 
potential  for  interaction  of  the  hook- 
and-line  gear  fisheries  with  the 
endangered  short-tailed  albatross  and 
other  seabird  species  during  summer 
months.  Finally,  this  delay  provides 
additional  opportunity  for  the  harvest  of 
CDQ  Pacific  cod  with  hook-and-line 
gear  to  the  extent  that  fishing  for  CDQ 
Pacific  cod  would  occur  in  summer 
months  prior  to  the  start  of  the  non-CDQ 
fisheries  when  partner  vessels 
contracted  to  harvest  or  process  CDQ 
Pacific  cod  become  less  available. 

Finally,  the  Council  requested  a  June 
10  to  September  1  delay  in  the  second 
season  opening  date  for  the  BSAI  Pacific 
cod  pot  gear  fishery  by  vessels  equal  to 
or  greater  than  60  ft  (18.3  m)  LOA.  This 
action  was  requested  in  recognition  that 
the  amount  of  BSAI  Pacific  cod  that 
remains  to  be  harvested  by  these  vessels 
in  the  second  season  represents  less 
than  2  percent  of  the  BSAI  Pacific  cod 
TAC.  The  Council  also  recognized  that 
harvest  removals  by  this  gear  type  are 
slow  paced  and  are  unlikely  to  effect 
Steller  sea  lions  in  a  maimer  not  already 
considered  by  NMFS  when  it 
implemented  the  2001  Steller  sea  lion 
protection  measures.  This  season  delay 
for  the  pot  gear  fleet  also  is  intended  by 
the  Council  to  help  avoid  gear  conflicts 
with  the  groundfish  trawl  fisheries. 
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The  June  10  second  season  opening 
date  for  BSAI  Pacific  cod  harvested  by 
trawl  vessels  remains  unchanged  to 
maintain  overall  spatial  and  temporal 
distribution  of  the  BSAI  Pacific  cod 
fisheries.  Potential  bycatch  concerns 
ensuing  from  a  siunmer  trawl  effort  for 
Pacific  cod  was  assumed  by  the  Coimcil 
to  be  self  limiting  due  to  low  siunmer 
catch  rates  and  the  fleets'  avoidance  of 
high  Pacific  halibut  bycatch  rates  that 
could  preempt  more  lucrative  fall 
fishing.  Salmon  bycatch  in  the  non- 
pollock  trawl  fisheries  typically  has  not 
posed  a  concern  given  that  siunmer 
trawl  fisheries  typically  are  limited  due 
to  halibut  bycatch  concerns  and 
restrictions.  These  fisheries  also  tend  to 
operate  on  fishing  grounds  that  avoid 
high  bycatch  rates  of  salmon. 

NMFS  has  assessed  the  Council's 
request  for  delay  of  the  second  season 
opening  date  for  Pacific  cod  by  specified 
sectors  relative  to  the  objective  of 
distributing  Pacific  cod  fisheries  in  time 
and  space  to  minimize  fishery 
competition  with  Steller  sea  lion 
foraging  success.  The  season  delay  only 
affects  the  BSAI  Pacific  cod  pot  and 
hook-and-line  gear  fisheries  and  the 
GOA  Pacific  cod  fisheries.  These 
fisheries  will  be  limited  to  40  percent  of 
their  2001  Pacific  cod  TAG  allocations. 
Any  existing  seasonal  constraints  for  the 
BSAI  trawl,  jig.  CDQ,  and  small  vessel 
pot  or  hook-and-line  fisheries  for  Pacific 
cod  are  unchanged.  The  BSAI  Pacific 
cod  pot  gear  allocation  for  the 
remainder  of  year  totals  less  than  5,000 
metric  tons  (mt).  The  magnitude  and 
expected  rate  of  removal  by  this  gear 
type  starting  on  September  1  for  the 
remainder  of  2001  does  not  ix>se 
concern  for  disproportionate  removals 
of  Pacific  cod  in  critical  habitat  areas. 
The  hook-and-line  gear  harvest  of  BSAI 
Pacific  cod  during  the  second  season 
starting  on  August  15  historically  is 
spread  spatially  in  a  manner  that  does 
not  pose  concern  for  disproportionate 
removal  in  Steller  sea  lion  critical 
habitat  Further,  the  maximum 
historical  weekly  harvest  rate  by  this 
sector  in  recent  years  (less  than  5,600 
mt)  is  sufficiently  low  as  to  not  pose 
imdue  concern  for  prey  competition 
with  Steller  sea  lions  during  the  2001 
phase-in  year  of  the  RPA. 

The  GOA  Pacific  cod  fishery  dtuing 
the  delayed  second  season  would 
continue  to  be  limited  to  40  percent  of 
the  annual  TAG  and  regulatory 
{wovinons  will  remain  imchanged  for 
the  clostne  of  the  directed  fishery  by 
trawl  vessels  afta  October  31,  2001. 
Weekly  catch  rates  of  GOA  Pacific  cod 
are  anticipated  to  be  low  during  the 
second  season  given  that  Pacific  cod  are 


not  aggregated  in  a  manner  conducive  to 
intense  harvest  effort  and  removals. 

Based  on  these  determinations,  NMFS 
finds  that  the  compressed  duration  of 
the  second  Pacific  cod  season  for  the 
GOA  fisheries  and  the  BSAI  pot  and 
hook-and-line  gear  fisheries  and  the  rate 
of  removal  of  the  remaining  Pacific  cod 
allocated  to  these  fisheries  are  of 
sufficiendy  small  temporal  scale  and 
impact  as  to  not  pose  concern  for  a 
disproportionate  rate  of  harvest 
removal.  Thus,  the  effects  of  this 
amendment  to  the  January  22,  2001, 
emergency  interim  rule  on  the  ability  of 
Steller  sea  lions  to  forage  on  available 
Pacific  cod  would  not  be  compromised 
to  the  extent  that  the  compressed 
seasons  would  lead  to  any  effect  that 
has  not  been  previously  considered  in 
the  implementation  of  the  January  22, 
2001 ,  emergency  rule,  including  any 
increased  takes  of  Steller  sea  lions  or 
any  other  species  fisted  imder  the  ESA. 

'This  action  also  addresses  prohibited 
species  bycatch  concerns.  The  second 
season  delay  for  the  BSAI  hook-and-line 
and  pot  gear  fisheries  and  the  GOA 
fishery  by  any  gear  type  is  advisable  in 
consideration  of  salmon,  seabird.  and 
Pacific  halibut  bycatch  concerns,  as  well 
as  general  management  of  competing 
BSAI  fisheries  using  the  same  fishing 
platforms  (CDQ  vs  non-CDQ  Pacific  cod 
fisheries)  and  fishing  grounds  (pot  gear 
vs  non-pot  gear). 

Clanificatioa 

Hie  Administrate.  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  this  emergency  interim 
rule  is  necessary  for  the  conservation 
and  management  of  the  groundfish 
fisheries  of  the  BSAI  and  GOA.  Hie 
R^onal  Administrator  also  has 
determined  that  this  emergency  intnim 
rule  is  consistent  with  the  Magnuson- 
Stevens  Act  and  other  applicable  laws. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  This  emergency  interim 
rule  contains  no  reporting, 
recordkeeping,  or  compliance 
requirements,  and  no  relevant  Fedoral 
rules  exit  which  may  duplicate,  overlap, 
or  confUct  with  this  action. 

This  amended  emergency  interim  rule 
is  consistent  with  the  objectives  for 
Steller  sea  lion  protection  measures 
implemented  in  2001  under  section 
209(c)(6)  of  Pub.  L.  106-554,  the  ESA, 
and  other  applicable  laws.  This  action 
also  will  minimize  bycatch  rates  of 
salmon  and  Pacific  halibut  in  the  Pacific 
cod  fisheries  while  providing  for 
continued  temporal  distribtition  of  the 
Pacific  cod  fisheries.  As  such,  the 
opportunity  for  harvest  of  Pacific  cod 
Mdll  be  optimized  under  prohibited 


species  catch  restrictions  and  the  desire 
to  avoid  high  bycatch  rates  of  chum 
salmon  in  the  GOA  groundfish  fisheries. 
The  short-term  directed  fishing 
prohibitions  implemented  under  the 
amended  emergency  interim  rule  must 
be  effective  by  June  10,  2001.  to  realize 
the  intent  of  the  Council  and  NMFS  and 
avoid  more  long-term  fishery  closures 
that  could  occur  if  the  fishery  were  to 
be  conducted  when  bycatch  rates  are 
high  and  cod  catch  rates  are  low.  Thus, 
this  action  must  be  implemented  as 
soon  as  practical  and  in  a  manner  that 
makes  impracticable  prior  opportimity 
for  notice  and  public  comment. 
Therefore,  good  cause  exists  to  waive 
those  requirements  pinsuant  to  5  U.S.C. 
553(b)(3).  For  the  same  reason,  good 
cause  exists  to  waive  the  30-day  delay 
in  effective  date  pursuant  to  5  U.S.C. 
553(d)(3).  Because  this  emergency 
int«im  rule  is  not  subject  to  the 
requirement  to  provide  notice  or  an 
opportunity  for  comment  by  5  U.S.C. 
553  or  any  other  laws,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601et  seq.  are 
not  applicable.  Thus,  no  initial  or  final 
regulatory  flexibility  analysis  has  been 
prepared. 

List  of  Subjecta  in  50  CFR  Part  879 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  June  7,  2001. 

WilUanT.  Hogarth. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  67S— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Aathmity:  16  U.S.C.  773  et  seq.;  1801  et 
seq.;  3631  et  seq.;  Title  11  of  Division  C.  Pub. 
L.  10-277;  Sec.  3027,  Pub.  L.  106-31;  113 
Stat.  57;  16  U.S.C.  1540(0:  and  section  209. 
Pub.  L.  106-554. 

2.  In  §  679.23,  paragraphs  (d)(4)  and 
(e)(6)(iii)  are  suspended  and  paragraphs 
(d)(5)  and  (e)(6)(iv)  are  added  to  read  as 
follows: 


}67t^ 


(d)  •  •  • 

(5)  Directed  fishing  for  Pacific  cod. 
Directed  fishing  for  Pacific  cod  in  the 
Western  and  Central  Regulatory  Areas  is 
prohibited. 

(e)  •  •  • 

(6)  •  •  • 
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(iv)  Nontrawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  Pacific  cod  with  non-trawl  gear  is 
authorized  as  follows: 

(A)  Vessels  using  jig  gear  and  vessels 
less  than  60  ft  (18.3  m)  LOA  using  pot 
or  hook-and-line  gear.  From  0001  hours 
A.l.t.,  January  1,  tibrough  2400  hours, 
A.l.t.,Julyl7. 

(B)  Vessels  equal  to  or  greater  than  60 
ft  (18.3  m)  and  using  pot  or  hook-and- 
line  gear.  Directed  fishing  is  prohibited. 
[FR  Doc.  01-14894  Filed  6-8-01;  4:20  pm] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  679 

[Docket  No.  010112013-1013^1;  i.D. 
060801  A] 

Fisheries  of  the  Exciuslve  Economic 
Zone  Off  Alaslca;  Yeiiowfin  Soie  by 
Vessels  Using  Trawl  Gear  in  Bering 
Sea  and  Aleutian  islands  Management 
Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  closing  directed 
fishing  for  yeiiowfin  sole  by  vessels 
using  trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 


prevent  exceeding  the  third  seasonal 
apportionment  of  the  2001  Pacific 
halibut  bycatch  allowance  specified  for 
the  trawl  yeiiowfin  sole  fishery 
category. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  June  11,  2001.  until  1200 
hrs,  A.l.t..  July  1.2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  third  seasonal  apportionment  of 
the  2001  halibut  bycatch  allowance 
specified  for  the  BSAI  trawl  yeiiowfin 
sole  fishery  category,  which  is  defined 
at  §679.21  (e)(3)(iv)(B)(l).  is  49  metric 
tons  (66  FR  7276.  January  22.  2001). 

In  accordance  with  §679.21  (e)(7)(v). 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  third  seasonal 
apportionment  of  the  2001  halibut 
bycatch  allowance  specified  for  the 
trawl  yeiiowfin  sole  fishery  in  the  BSAI 
has  been  caught.  Consequently,  the 
Regional  Administrator  is  closing 
directed  fishing  for  yeiiowfin  sole  by 
vessels  using  trawl  gear  in  the  BSAI. 


Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Qassification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  that  the  need  to  immediately 
Implement  this  action  to  avoid 
exceeding  the  halibut  bycatch  allowance 
for  the  yeiiowfin  sole  fishery  category 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553  (b)(3)(B)  and'so  CFR  679.20 
(b)(3)(iii)(A).  as  such  procedures  would 
be  unnecessary  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 
fashion  to  avoid  exceeding  the  halibut 
bycatch  allowance  for  the  yeiiowfin  sole 
fishery  category  constitutes  good  cause 
to  find  that  the  effective  date  of  this 
action  caimot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553  (d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  8.  2001. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14892  Filed  6-6-01;  4:20  pm] 
BILUNG  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
oile  malting  prior  to  the  adoption  of  the  final 
mIes. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martieting  Service 

7  CFR  Part  981 

[Docket  No.  FV01-981-610  Review] 

Caltfomia  Almonds;  Section  610 
Review  of  Marketing  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  review  and  request  for 

comments. 

SUMMARY:  This  action  annouinces  that 
the  Agricultural  Marketing  Service 
(AMS)  plans  to  review  Marketing  Order 
981  for  almonds  grown  in  California, 
under  the  criteria  contained  in  section 
610  of  the  Regxilatory  Flexibility  Act 
(RFA). 

DATES:  Written  comments  on  this  action 
must  be  received  by  August  13,  2001. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  notice  of  review. 
Comments  must  be  sent  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  Room  2525-S,  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
720-8938;  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  pubUc 
inspection  in  the  Office  of  the  Docket 
Clerk  diu'ing  regular  business  hours,  or 
may  be  viewed  at  http:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Engeler,  California  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  2202 
Monterey  Street.  Suite  102B,  Fresno. 
California  93721;  telephone:  (209)  487- 
5901;  Fax:  (209)  487-5906;  E-mail: 
Martin.Engeler@usda.gov;  or  George 
Kelhart.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs,  AMS.  USDA.  room 
2525-S,  P.O.  Box  96456.  Washington, 


DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-8938;  E-mail: 
George.Kelhart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Marketing 
Order  No.  981,  as  amended  (7  CFR  part 
981),  regulates  the  handling  of  almonds 
grown  in  California.  The  marketing 
order  is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674). 

AMS  published  in  the  Federal 
Register  (63  FR  8014;  February  18, 
1999),  its  plan  to  review  certain 
regulations,  including  Marketing  Order 
No.  981 ,  tmder  criteria  contained  in 
section  610  of  the  Regulatory  Flexibility 
Act  (RFA;  5  U.S.C.  601-612).  Because 
many  AMS  regulations  impact  small 
entities,  AMS  decided,  as  a  matter  of 
policy,  to  review  certain  regulations 
which,  although  they  may  not  meet  the 
threshold  requirement  under  section 
610  of  the  RFA,  warrant  review.  The 
February  18  notice  stated  that  AMS 
would  list  the  regulations  to  be 
reviewed  in  AMS'  regulatory  agenda 
which  is  published  in  the  Federal 
Register  as  part  of  the  Unified  Agenda. 
However,  after  further  consideration. 
AMS  has  decided  to  announce  the 
reviews  in  the  Federal  Register  separate 
from  the  Unified  Agenda.  Accordingly, 
this  notice  and  request  for  comments  is 
made  for  California  almonds. 

The  purpose  of  the  review  will  be  to 
determine  whether  the  California 
marketing  order  for  almonds  should  be 
continued  without  change,  amended,  or 
rescinded  (consistent  with  the 
objectives  of  the  AMAA)  to  minimize 
the  impacts  on  small  entities.  In 
conducting  this  review,  AMS  will 
consider  the  following  factors:  (1)  The 
continued  need  for  the  marketing  order; 
(2)  the  natiire  of  complaints  or 
comments  received  from  the  public 
concerning  the  marketing  order;  (3)  the 
complexity  of  the  marketing  order;  (4) 
the  extent  to  which  the  marketing  order 
overlaps,  duplicates,  or  confUcts  with 
other  Federal  rules,  and,  to  the  extent 
feasible,  with  State  and  local 
governmental  rules;  and  (5)  the  length  of 
time  since  the  marketing  order  has  been 
evaluated  or  the  degree  to  which 
technology,  economic  conditions,  or 
other  factors  have  changed  in  the  euea 
affected  by  the  marketing  order. 

Written  comments,  views,  opinions, 
and  other  information  regarding  the 


almond  marketing  order's  impact  on 
small  businesses  are  invited. 

Dated:  June  7.  2001. 

Kenneth  C  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  01-14832  Filed  6-12-01;  8:45  am] 

8MJJNO  CODE  3410-(B-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Parts  1,  5c.  5f.  18,  and  301 

[REG-106917-99] 
RIN  1545-AX15 

Changes  In  Accounting  Periods 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  imder  sections 
441,  442,  706,  and  1378  of  the  Internal 
Revenue  Code  of  1986  that  relate  to 
certain  adoptions,  changes,  and 
retentions  of  annual  accounting  periods. 
The  proposed  regulations  are  necessary 
to  update,  clarify,  and  reorganize  the 
rules  and  procedures  for  adopting, 
changing,  and  retaining  a  taxpayer's 
annual  accounting  period.  The  proposed 
regulations  primarily  affect  taxpayers 
that  want  to  adopt  an  annual  accounting 
period  under  section  441  or  that  must 
receive  approval  from  the  Commissioner 
to  adopt,  change,  or  retain  their  aimual 
accounting  periods  under  section  442. 
This  document  also  contains  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
and  requests  to  speak  (with  outlines  of 
oral  comments)  at  a  public  hearing 
scheduled  for  October  2,  2001,  must  be 
received  by  September  11,  2001. 
ADDRESSES:  Send  submissions  to: 
CC:M&SP:RU  (REG-106917-99),  room 
5226,  hitemal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:M&SP:RU  (REG-106917-99), 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue. 
NW.,  Washington,  DC.  Alternatively. 
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taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
taxregs/regslist.html.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  Internal  Revenue  Building. 
1111  Constitution  Avenue,  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Roy  A.  Hirschhom  and  Martin  Scully, 
Jr.  (202)  622-4960;  concerning 
submissions  of  comments  and  the 
hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Treena  Garrett  (202)  622-7180 
(not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224.  Comments  on  the  collections  of 
information  should  be  received  by 
August  13,  2001.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  biu-den 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Thq  collection  of  information  can  be 
found  in  §§  1.441-2(b)(l),  1.442-l(b)(l) 
and  (b)(4)  and  (d),  and  1.1378-1  of  these 


regulations.  Section  1.441-2(b)(l) 
requires  certain  taxpayers  to  file 
statements  on  their  federal  income  tax 
returns  to  notify  the  Commissioner  of 
the  taxpayers'  election  to  adopt  a  52-53- 
week  taxable  year.  Section  1.442-1  (b)(4) 
provides  that  certain  taxpayers  must 
establish  books  and  records  that  clearly 
reflect  income  for  the  short  period 
involved  when  changing  their  taxable 
year  from  their  taxable  year  to  a 
proposed  fiscal  taxable  year.  Section 
1.442-l(d)  requires  a  newly  married 
husband  or  wife  to  file  a  statement  with 
their  short  period  return  when  changing 
to  the  other  spouse's  tajcable  year.  This 
collection  of  information  is  mandatory. 
The  likely  respondents  are  businesses  or 
other  profit  entities  and  individuals. 

The  estimated  average  annual  burden 
per  respondent  and/ or  recordkeeper 
required  by  §§  1.442-l(b)(l)  and 
1.1378-1  are  reflected  in  the  burdens  of 
Forms  1128  and  2553. 

Further,  the  estimated  average  burden 
per  respondent  and/or  recordkeeper 
required  by  §§  1.441-2(b)(l),  1.442- 
1(b)(4)  and  1.442-l(d)  is  as  follows: 

Estimated  total  reporting/ 
recordkeeping  burden:  3,500  hours. 

Estimated  average  burden  per 
respondent/recordkeeper:  21  minutes. 

Estimated  number  of  respondents/ 
recordkeepers:  10,000. 

Estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. - 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Bacicground  and  Explanation  of 
Provisions 

A.  Overview        - 

This  document  contains  proposed 
amendments  to  regulations  under 
section  441  (period  for  computing 
taxable  income),  and  sections  442.  706. 
and  1378  (regarding  the  requirement  to 
obtain  the  approval  of  the 
Commissioner  to  adopt,  change,  or 
retain  an  annual  accounting  period). 

B.  Section  441:  Period  for  Computing 
Taxable  Income 

1.  Background.  Section  441  provides 
that  taxable  income  must  be  computed 
on  the  basis  of  the  taxpayer's  taxable 
year  and  generally  defines  the  term 


"taxable  year."  The  current  temporary 
regulations  under  section  441  are 
primarily  the  product  of  two  separate 
Treasiuy  Decisions.  TD  8167.  52  FR 
485241  (published  with  a  cross 
reference  to  a  notice  of  proposed 
rulemaking)  and  TD  8123,  52  FR  3615 
(1988).  Prior  to  the  issuance  of  TD  8167 
and  TD  8123  (the  temporary 
regulations),  the  regulations  under 
section  441  contained  provisions 
relating  mostly  to  the  period  for 
computing  taxable  income  and  the 
election  of  a  52-53-week  taxable  year. 
The  temporary  regulations  retain  these 
provisions,  but  also  add  new  provisions 
to  implement  section  806  of  the  Tax 
Reform  Act  of  1986,  Public  Law  99-512 
(100  Stat.  2362),  1986-3  C.B.  (Vol.  1)  1, 
279,  (the  1986  Act).  Enacted  with  the 
principal  intent  of  eliminating  the 
deferral  period  between  certain  entities 
and  their  owners,  the  1986  Act  generally 
required  partnerships,  S  corporations, 
and  personal  service  corporations 
(PSCs)  to  conform  their  taxable  years  to 
the  taxable  years  of  their  partners, 
shareholders,  or  employee-owners, 
respectively.  H.R.  Conf.  Rep.  No.  99- 
514,  99th  Cong.,  2d  Sess  318  (1986). 

In  addition  to  general  implementation 
provisions,  the  temporary  regulations 
include  transition  and  anti-abuse 
provisions  specific  to  taxpayers  in 
existence  at  the  time  the  1986  Act 
became  effective.  For  example,  §  1.441- 
3T  provides  rules  intended  to  prevent 
taxpayers  from  circumventing  the 
effective  date  of  the  provisions  of  the 
1986  Act  by  adopting  or  changing  to  (or 
from)  a  52-53-week  taxable  year  during 
the  period  beginning  after  September 
29.  1986,  and  ending  before  January  5, 
1987. 

Generally,  this  document  reproposes 
the  temporary  regulations  under  section 
441.  However,  this  document  also 
reorganizes,  clarifies,  modifies,  and 
updates  the  temporary  regulations. 
Many  of  the  provisions  contained  in  the 
temporary  regulations  remain 
essentially  the  same,  including  the 
general  rules  for  adopting  a  taxable  year, 
the  provisions  relating  to  electing  a  52- 
53-week  taxable  year,  and  the  rules  for 
PSCs.  However,  provisions  that  are  now 
obsolete  have  been  removed,  and  new 
rules  and  definitions  have  been  added, 
as  described  in  more  detail  below.  In 
addition,  new  cross-references  to 
section  442  and  the  proposed 
regulations  thereunder  are  included  to 
guide  taxpayers,  where  appropriate,  to 
the  rules  and  procedures  for  obtaining 
approval  to  adopt,  change,  or  retain 
their  aimual  accounting  periods. 

2.  General  Rules  ana  Definitions. 
Most  of  the  substantive  provisions  in 
§  1.441-lT  of  the  temporary  regulations 
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have  been  retained,  including  the 
general  rules  for  the  period  for 
computing  tax,  numerous  definitions, 
and  the  requirement  that  partnerships,  S 
corporations,  electing  S  corporations, 
and  PSCs  generally  must  demonstrate  a 
business  purpose  and  obtain  the 
Commissioner's  approval  to  adopt  or 
retain  a  taxable  year  other  than  their 
reqiiired  taxable  year.  However,  §  1.441- 
IT  has  been  reorganized,  obsolete 
transition  rules  have  been  removed,  and 
some  rules  have  been  clarified.  For 
example,  the  proposed  regulations  now 
define  the  term  required  taxable  year, 
identify  entities  that  have  such  a  year 
{with  appropriate  cross-references),  and 
clarify  the  applicable  exceptions. 

hi  addition,  the  proposed  regulations 
clarify  the  meaning  of  the  requirement 
to  keep  books  for  taxpayers  using  a 
fiscal  year.  The  temporary  regulations 
provide  that  a  fiscal  year  will  be 
recognized  only  if  the  books  of  the 
taxpayer  are  kept  in  accordance  with 
that  fiscal  ye^.  The  proposed 
regulations  conform  the  book  keeping 
requir^ent  for  taxpayers  using  a  fiscal 
year  to  that  of  §  1.446-l(aK4).  which 
aHows  for  a  reconciliation  between  the 
taxpayer's  books  and  return.  However, 
as  a  tOTm  and  condition  of  obtaining 
approval  to  adopt,  change  to,  or  retain 
an  aBBual  accounting  period  under 
section  442,  certain  taxpayers 
nevertheless  Buy  be  required  to 
co^^ute  iacoaae  and  keep  their  bo<^ 
(iacliidkig  financial  statmaaits  and 
repwts  to  creditors)  on  the  basis  of  the 
requested  annual  accounti^  pcnod. 
See.  e.g..  Rev.  Proc.  2960-11  (2006-3 
I.R.B.  369). 

The  proposed  regulations  also  provide 
that  a  taxable  year  is  adopted  by  filing 
the  first  federal  iacone  tax  retiim  using 
that  taxable  yew.  AccM-dingly,  filing  an 
i^jplicatian  for  an  en^oyw 
identification  Buaber,  filing  an 
extension,  or  firing  estiaated  tax 
payments,  indicating  a  particular 
taxable  year  do  not  cMistitute  an 
adoption  of  that  year.  Consequently. 
Rev.  Rul.  57-589  (1957-2  C.B.  298),  and 
Rev.  RmI.  69-563  (1969-2  C.B.  104). 
holding  that  the  filing  of  an  extension 
and  estimated  tax  payments  establishes 
a  taxable  year,  are  proposed  to  be 
superseded.  The  IRS  will  continue  to 
follow  the  decision  in  E.G.  Wilson,  267 
F.  Supp.  89  (East.  Dist.  MO.  1967),  with 
respect  to  the  classification  of  an 
amended  return  as  a  "first  return." 

3.  52-53-week  Taxable  Years.  The 
proposed  regulations  retain  most  of  the 
rules  provided  in  §  1.441-2T  of  the 
temporary  regulations  for  taxpayers 
electing  to  use  a  52-53-week  taxable 
year  or  changing  to  or  bom  a  52-53- 
week  taxable  year.  However,  the 


procedures  for  certain  taxpayers  to 
obtain  approval  (automatic  or 
otherwise)  to  change  to  or  from  a  52-53- 
week  taxable  year  have  been  removed 
and  are  now  contained  in  administrative 
procedures  published  by  the 
Commissioner.  See  Rev.  Proc.  2000-11; 
and  Notice  2001-35  (IRB  2001-23).  In 
addition,  although  these  administrative 
procedures  continue  to  provide 
automatic  approval  for  a  change  to  a  52- 
53-week  taxable  year  ending  with 
reference  to  the  same  calendu'  month, 
the  change  will  be  effected  with  a  Fwrn 
1128  (Application  to  Adopt.  Change  or 
Retain  a  Tax  Year)  rather  than  with  a 
statmnent.  ctmsistent  with  most  othm 
changes. 

The  proposed  regulations  also  expand 
the  applicabilify  of  the  rules  for 
determining  the  inclusi<Mi  of  income 
and  deductions  from  a  pass-through 
entity  where  either  the  entity  or  its 
OMmer  uses  a  52-53-week  taxable  year. 
In  addition  to  applying  to  {}artnerships, 
S  corporations,  and  PSCs  (as  in  the 
temporary  regulations),  the  prt^osed 
regxilations  ^^ly  these  inclusion  rules 
to  tnuts,  coouBon  trust  funds, 
controlled  fweign  corporations,  f(»eign 
personal  holding  companies,  and 
passive  foreign  investment  cosftpuaies 
that  are  qualified  electing  funds. 

4.  Tnmsition  Rules.  Section  1.441-3T 
of  the  temporary  regitlations  provide 
transition  rules  for  the  1966  Act  th^ 
genoaUy  were  eHiective  from  Sept«abw 
29. 1986.  tkrou^  January  5, 1967. 
Moreover,  the  rules  coirtained  in 

§  1.441-3T  regarding  52-53-weeli 
taxable  years  and  the  definition  of  a  PSC 
were  superseded  by  similar  rules 
promulgated  under  §§  1.441-2T  and 
1.441-4T.  respectively.  Because  these 
rules  are  now  obsolete,  this  sectioa  has 
been  removed  imt  the  proposed 
regulations. 

5.  Personal  Service  Corpomtions.  The 
rules  for  PSCs  ccmtained  in  §  1 .441-4T 
of  the  temporary  regulations  generally 
have  been  retained  in  the  proposed 
regulations.  However,  the  proposed 
regulations  reorganize  and  clarify  the 
required  taxable  year  of  a  PSC  and  the 
rules  for  adopting,  changing  to,  and 
retaining  a  year  other  than  the  required 
taxable  year.  For  example,  the  proposed 
regulations  make  clear  that  a  PSC  may 
have  a  year  other  than  a  required  taxable 
year  by  making  an  election  under 
section  444.  In  addition,  the  provision 
allowing  a  PSC  to  obtain  automatic 
approval  to  change  to  its  required 
taxable  year  has  been  removed  and  is 
now  contained  in  Notice  2001-35  (I.R.B. 
2001-23).  Similarly,  the  rules  regarding 
establishing  a  business  purpose  and 
obtaining  approval  for  the  use  of  a  fiscal 


year  have  been  moved  to  §  1. 442-1  (b) 
and  Notice  2001-34  (I.R.B.  2001-23). 

Comments  were  received  on  the 
notice  of  proposed  rulemaking  that  is 
cross-referenced  by  the  temporary 
regulations  under  §  1  441-4T.  Most 
significantly,  one  commentator 
suggested  that  the  testing  period  for 
determining  whether  a  taxpayer  is  a  PSC 
should  be  the  three  preceding  taxable 
years,  rather  than  the  preceding  taxable 
year,  to  prevent  taxpayers  from 
becoming  a  PSC  due  to  temporary  or 
aberrational  conditions.  The  proposed 
regulations  retain  the  one-year  testing 
period  provided  in  the  temporary 
regulations.  However,  the  KS  and 
Treasury  Dep«tment  will  reconsider 
this  testing  period,  as  well  as  other 
conunents  received  on  the  temporary 
regulations,  to  the  extent  similar 
comments  are  received  on  these 
proposed  regulations  now  that  taxpayers 
have  significantiy  more  experience  with 
the  provisions  in  the  temporary 
regulations. 

C.  SectiiHi  442:  Changes  of  Annual 
Accounting  Period 

1.  Backffound.  Under  secticm  442  and 
the  current  regulati(»s,  a  taxpayer 
generally  can  change  its  annual 
accounting  period  only  by  obtaining  the 
i^>proval  of  the  Cc»naussioner.  The 
ciurent  regulations  set  forth  the  genend 
rules  for  obtaining  such  approval, 
including:  (1)  The  manner  and  time  for 
filing  an  application  to  change  an 
annual  accounting  period;  (2)  the 
requirement  that  the  taxpayer 
demonstrate  a  substantial  business 
purpose  for  the  change;  and  (3)  the  need 
for  agreement  between  the  taxpayer  and 
the  CaBamissi(»er  to  the  tenu, 
conditions,  and  adfustmeots  that  are 
necessary  to  effect  the  change.  Under 
the  current  regulations,  both  tax  and 
non-tax  Actors  are  considered  in 
deter^ning  whether  a  taxpayer  has 
established  a  substantial  business 
purpose. 

2.  Manner  and  Time  for  Filing.  The 
proposed  regulations  retain  the  general 
requirement  to  file  a  Form  1128  to 
request  aj>proval.  but  extend  the  time 
for  filing  the  Form  1128.  The  current 
regulations  require  that  the  Form  1128 
be  filed  on  or  before  the  1 5th  day  of  the 
second  calendar  month  (generally  45 
days)  following  the  close  of  the  abort 
period.  Under  the  proposed  regulations, 
the  Form  1128  must  be  filed  by  the  15th 
day  of  the  third  calendar  mondi 
(generally  75  days)  after  the  close  of  the 
taxable  year  in  which  the  taxpayer 
wants  the  adoption,  change,  or  retention 
to  be  effective  (i.e.,  the  first  effective 
year).  However,  taxpayers  are 
encouraged  to  file  their  Forms  1128  as 
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soon  after  the  close  of  the  first  effective 
year  as  possible  to  allow  the  IRS 
adequate  time  to  process  the  Form  1128 
before  the  extended  due  date  of  the 
return  for  the  first  effective  year. 
Because  the  IRS  has  found  that  Forms 
1128  filed  before  the  close  of  the  short 
period  often  lack  complete  information 
and  result  in  processing  delays,  the 
proposed  regulation  provides  that  the 
Form  1128  may  not  be  filed  prior  to  the 
close  of  the  first  effective  year. 

3.  Business  Purpose,  Terms, 
Conditions,  and  Adjustments. 
Taxpayers  have  expressed  concern  with 
the  substantial  business  purpose 
requirement  set  forth  in  the  current 
regulations.  In  particular,  taxpayers 
have  complained  that  the 
Commissioner's  interpretation  of  a 
substantial  business  purpose  as 
demonstrated  in  the  IRS's  ruling 
practice  has  been  unclear,  inconsistent, 
and  overly  restrictive. 

As  a  result,  the  IRS  and  Treasury 
Department  published  Notice  99-19 
(1999-1  C.B.  919)  soliciting  comments 
on  how  the  rules  for  obtaining  approval 
of  an  adoption,  change,  or  retention  in 
annual  accounting  period  could  be 
clarified  and  simplified.  In  response, 
commentators  urged  the  IRS  and 
Treasury  Department  to  expand  the 
categories  of  taxpayers  that  would  be 
granted  automatic  approval  for  an 
annual  accounting  period  and  to  revise 
the  substantial  business  purpose 
requirement  to  broaden  the 
circumstances  in  which  a  taxpayer  will 
be  granted  approval  to  change  an  annual 
accounting  period. 

The  IRS  and  Treasury  Department 
believe  that  the  proposed  regulations,  in 
combination  wiUi  automatic  and  prior 
approval  revenue  procedures,  will 
clarify  the  rules  governing  accounting 
periods,  expand  the  circumstances  in 
which  taxpayers  will  be  granted 
approval  (automatically  and  otherwise), 
and  result  in  a  more  clear,  uniform 
ruling  practice. 

The  proposed  regulations  continue  to 
provide  the  general  steindards  for 
obtaining  approval  for  an  adoption, 
change,  or  retention  in  annual 
accounting  period:  taxpayers  must 
demonstrate  the  existence  of  a  "business 
purpose"  and  must  agree  to  the  terms, 
conditions,  and  adjustments  for  the 
adoption,  change,  or  retention.  In 
modifying  the  "substantial  business 
purpose"  requirement  to  "business 
purpose,"  the  IRS  and  Treasury 
Department  intend  merely  to  conform  to 
the  language  of  the  business  purpose 
requirement  foimd  in  sections  441(i), 
706,  and  1378  and  not  to  lower  the 
current  standard.  In  addition,  the 
jroposed  regulations  contain  business 


purpose  guidelines  generally  applicable 
to  all  taxpayers.  For  example,  die 
proposed  regulations  provide  the 
general  rule  that  deferral  of  income  will 
not  be  treated  as  a  business  purpose. 
They  also  explain  that  a  taxpayer  will 
have  demonstrated  a  business  purpose 
by  applying  to  adopt,  change  to,  or 
retain  a  year  coinciding  with  its 
required  taxable  year,  ownership  taxable 
year,  or  natural  business  year. 

The  prior  approval  revenue  procedure 
is  intended  to  provide  more  detailed 
guidance  about  how  a  taxpayer's 
business  purpose  will  be  evaluated,  and 
the  terms,  conditions,  and  adjustments 
that  will  apply  to  an  adoption,  change, 
or  retention  of  aimual  accoimting 
period.  Notice  2001-34,  issued 
concurrently  with  these  proposed 
regulations,  proposes  a  revenue 
procedure  that,  when  finalized,  will 
provide  the  rules  and  procedures 
applicable  to  taxpayers  who  must  apply 
to  the  national  office  to  obtain  the 
Commissioner's  prior  approval  for  an 
adoption,  change,  or  retention.  Under 
the  proposed  revenue  procedure,  the 
IRS  in  its  ruling  practice  would  no 
longer  weigh  the  merit  of  the  taxpayer's 
stated  business  purpose  against  the 
amount  of  distortion  of  income  or  other 
tax  consequences  resulting  from  an 
adoption,  change,  or  retention. 
Taxpayers  wanting  to  adopt,  change  to. 
or  retain  a  natural  business  year 
generally  would  be  granted  approval 
(provided  they  agree  to  general  terms 
and  conditions)  under  the  proposed 
revenue  procedure  as  under  the  current 
IRS  ruling  practice.  Also  consistent  with 
the  current  IRS  ruling  practice, 
establishing  a  natural  business  year 
generally  will  be  the  only  circumstance 
under  which  a  partnership.  S 
corporation,  electing  S  corporation,  or 
PSC  will  be  granted  approval.  However, 
the  IRS  ruling  practice  for  other 
taxpayers  generally  will  be  liberalized. 
These  other  taxpayers  that  do  not 
establish  a  natural  business  year 
generally  would  be  granted  approval 
imder  the  proposed  revenue  procedure 
if  they  agree  to  certain  additional  terms, 
conditions,  and  adjustments  designed  to 
neutralize  the  tax  effects  of  substantial 
distortion  of  income  resulting  fi-om  the 
change.  Under  the  IRS's  current  ruling 
practice,  these  other  taxpayers  generally 
would  have  been  denied  approval  to 
change  their  annual  accounting  period  if 
the  change  would  have  resulted  in  more 
than  de  minimis  distortion  of  income. 

4.  Automatic  Approval.  Under  the 
current  regulations,  automatic  approval 
is  granted  to  a  C  corporation  that 
satisfies  certain  conditions  through  the 
filing  of  a  statement  with  the  District 
Director.  Among  the  requirements  for 


automatic  approval  are  that  the  taxpayer 
not  have  changed  its  annual  accoimting 
period  at  any  time  within  the  preceding 
ten  calendar  years,  and  that  a  C 
corporation  not  elect  S  corporation 
status  for  the  taxable  year  immediately 
following  the  short  period.  The  rules  for 
C  corporations  contained  in  the  current 
regulations  are  inconsistent  with,  and 
generally  more  restrictive  than,  the 
automatic  approval  procedures  in  Rev. 
Proc.  2000-11.  For  example,  imder  Rev. 
Proc.  2000-11.  six  years  (rather  than 
ten)  is  the  required  period  of  time 
between  automatic  changes  and  an  S 
corporation  election  is  allowed  for  the 
tax  year  following  the  short  period. 
Consequentiy.  the  proposed  regulations 
remove  the  automatic  approval 
provision  contained  in  the  current 
regulations. 

Further,  the  proposed  regulations 
provide  that  the  procedures  to  obtain 
automatic  approval  of  the  Commissioner 
for  an  adoption,  change,  or  retention  of 
annual  accounting  period  generally  are 
contained  in  administrative  procedures. 
The  IRS  and  Treasury  Department 
believe  that  this  structure  will  allow  for 
the  issuance  of  more  detailed  and  useful 
guidance.  See,  for  example.  Rev.  Proc. 
2000-11  (2000-3  I.R.B.  309),  which 
provides  procedures  for  automatic 
approval  for  corporations;  Notice  2001- 
35.  proposing  to  update  and  supersede 
Rev.  Proc.  87-32  (1987-2  C.B.  396), 
which  provides  procedures  for 
automatic  approval  for  partnerships,  S 
corporations,  electing  S  corporations, 
and  PSCs;  and  Rev.  Proc.  66-50  (1966- 
2  C.B.  1260).  which  provides  automatic 
approval  provisions  for  individuals.  As 
part  of  the  finalization  of  these  proposed 
regulations  and  the  proposed  revenue 
procedures  contained  in  Notices  2001- 
34  and  2001-35.  the  IRS  and  Treasury 
Department  intend  to  update  the 
procedures  in  Rev.  Proc.  2000-11  to 
make  conforming  changes.  For  example. 
Rev.  Proc.  2000-11  may  be  modified  to 
reduce  the  time  period  between 
automatic  changes  from  six  to  four  years 
(as  proposed  in  Notice  2001-34)  and  to 
provide  audit  protection  for  taxpayers 
making  voluntary  period  changes  (as 
proposed  in  both  notices). 

5.  Obsolete  Provisions.  The  rules 
relating  to  partners  and  partnerships 
contained  in  the  current  regxilations  are 
proposed  to  be  removed  because  they 
have  been  superseded  by  the  1986  Act. 
Updated  rules  for  partners  and 
partnerships  are  provided  in  new 
proposed  regulations  under  §  1.706-1 
contained  in  this  notice  of  proposed 
rulemaking. 

Similarly,  the  rules  relating  to  certain 
foreign  corporations  contained  in  the 
current  regulations  are  proposed  to  be 
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removed  because  they  have  been 
superseded  by  section  898.  Updated 
ndes  for  these  foreign  corporations  are 
contained  in  proposed  regulations 
under  section  898. 

Finally,  the  proposed  regulations 
would  remove  the  following  transitional 
provisions,  which  are  now  obsolete: 
§§5c.442-l,  5f.442-l.  1.442-2T.  and 
1.442-3T. 

D.  Sections  706:  Taxable  Years  of 
Partners  and  Partnerships 

.  1.  Partnership  Taxable  Year 

The  ciurent  regulations  imder 
§  1.706-1  have  not  been  updated  to 
reflect  changes  made  to  section  706(b} 
by  the  1986  Act.  These  proposed 
reg\dations  modify  the  current 
regulations  to  reflect  the  required 
taxable  year  of  a  partnership  consistent 
with  the  1986  Act  and  §  1.706-lT 
(regarding  the  taxable  year  that  results 
in  the  least  aggregate  deferral  of 
income).  The  proposed  regulations  also 
remove  the  procedural  aspects  of 
establishing  a  business  purpose  and 
requesting  approval  of  the 
Commissioner  to  adopt  or  change  a 
taxable  year  and  instead  refer  to  the 
procedures  in  §  1.442-1  (including  the 
administrate  procedures  prescribed 
thereunder). 

These  regulations  also  propose  to 
remove  §  1.706-lT.  This  removal  is  not 
intended  to  effect  a  substantive  change 
because  the  provisions  of  §  1.706-lT 
generally  are  adopted  by  the  proposed 
regulations.  The  IRS  and  Treasury 
recenUy  expressed  a  commitment  to  the 
finalization  of  §  1.706-lT,  as  well  as 
other  previously  proposed  regulations 
under  section  706,  LR-183-84  (49  FR 
47048)  and  LR-53-88  (53  FR  19715). 
See  66  FR  3920.  3922.  However,  it  is 
believed  that  adopting  the  substantive 
provisions  of  §  1.706-lT  in  the  current 
proposed  regulations  will  promote 
clarity  and  efficiency. 

2.  Inclusion  Ride  for  Distributions. 
Sales,  and  Exchanges 

Section  1.706-l(a)(2)  of  the  current 
regulations  provides  that  any  gain  or 
loss  from  a  partnership  distribution  or 
from  a  sale  or  exchange  of  all  or  part  of 
a  partnership  interest  is  includible  in 
the  partner's  gross  income  for  the 
taxable  year  in  which  the  payment  is 
made.  Gain  or  loss  from  a  distribution 
or  a  sale  or  exchange  of  a  partnership 
interest  generally  is  includible  in  gross 
income  in  the  taxable  year  in  which 
payment  is  made,  but  not  always.  For 
example,  a  partner  who  sells  his 
partnership  interest  in  exchange  for  an 
installment  note  may  be  able  to  defer 
inclusion  of  the  gain  from  that  sale 


imder  the  installment  method  of 
accoiuting.  Because  the  IRS  and 
Treasury  Department  believe  that  other 
provisions  of  the  Code  and  regulations 
provide  adequate  guidance  on  the  time 
for  including  gain  or  loss  from  a 
partnership  distribution  or  from  a  sale 
or  exchange  of  a  partnership  interest, 
the  inclusion  rule  in  §  1.706-1  (a)(2)  is 
proposed  to  be  removed. 

3.  Determination  of  Interest  in  Profits 
and  Capital 

To  apply  any  of  the  three  required 
taxable  year  tests,  a  partnership  must 
determine  the  partners'  interests  in 
partnership  profits  and  capital.  The 
proposed  regulations  elaborate  on  the 
meaning  of  a  partner's  interest  in 
partnership  profits  and  capital  for 
piuposes  of  these  tests.  With  respect  to 
profits  interests,  the  regulations  clarify 
that  a  partner's  profits  interest  is  the 
partner's  share  of  the  taxable  income, 
rather  than  the  book  income,  of  the 
partnership.  The  regulations  also  clarify 
that  the  partners'  profits  interests  are 
determined  on  an  annual  basis  based  on 
the  manner  in  which  the  partnership 
expects  to  allocate  its  income  for  the 
year.  If  the  partnership  does  not  expect  . 
to  have  income  in  the  current  year,  then 
the  partnership  determines  the  partner's 
profits  interests  based  on  the  manner  in 
which  it  expects  to  allocate  its  income 
in  the  first  taxable  year  in  which  the 
partnership  expects  to  have  income. 

Generally,  a  partner's  interest  in 
partnership  capital  is  determined 
through  reference  to  the  assets  of  the 
partnership  that  the  partner  would  be 
entitled  to  upon  withdrawal  from  the 
partnership  or  upon  the  liquidation  of 
the  partnership.  See,  e.g.,  §  1.704- 
l(e)(v).  Rev.  Proc.  93-27  (1993  C.B. 
343).  As  a  practical  matter,  such  a 
determination  will  require  a  valuation 
of  the  partnership's  assets.  Because  the 
determination  under  section  706  must 
be  made  on  an  annual  basis,  the  biuden 
associated  with  actual  valuations  may 
make  it  difficult  for  partnerships  to 
identify  their  taxable  years  quickly  and 
easily.  Therefore,  for  partnerships  that 
maintain  capital  accounts  in  accordance 
with  §  1.704-l{b)(2)(iv),  these  proposed 
regidations  provide  that  in  making  this 
determination,  it  will  be  reasonable  for 
the  partnership  to  assume  that  a 
partner's  interest  in  partnership  capital 
is  the  ratio  of  the  partner's  capital 
account  to  all  partners'  capital  accounts. 
The  IRS  and  Treasvuy  Department  are 
aware  that  this  method  will  not  always 
be  as  precise  as  an  actual  valuation,  but 
believe  that  any  imprecision  is 
outweighed  by  the  strong  interest  that 
partnerships  have  in  being  able  to  easily 
determine  their  taxable  year. 


This  definition  of  a  partner's  interest 
in  partnership  profits  and  capital  was 
designed  to  be  compatible  with  the 
provisions  of,  and  policies  underlying, 
section  706(b).  Many  other  sections  of 
the  Code  also  contain  references  to  a 
partner's  interest  in  partnership  profits 
or  capital.  As  those  sections  address 
concerns  that  differ  substantially  from 
the  concerns  addressed  by  section 
706(b),  this  proposed  regulation  should 
not  be  read  to  create  any  implication  as 
to  the  meaning  of  a  partner's  interest  in 
partnership  profits  and  capital  for 
piuposes  of  those  sections. 

E.  Section  1378:  S  Corporations 

The  current  regulations  imder 
§  18.1378-1  describe  the  permitted  year 
of  an  S  corporation  and  provide 
procedural  rules  for  an  S  corporation  or 
electing  S  corporation  to  obtain 
approval  to  adopt,  change,  or  retain  its 
taxable  year.  However,  the  automatic 
change  provision  contained  in  these 
regulations  is  more  restrictive  than  the 
automatic  change  proposed  in  Notice 
2001-35.  For  this  reason,  and  to  be 
consistent  with  the  policy  decision  to 
provide  the  procedural  aspects  of 
adopting,  retaining,  or  changing  a 
taxable  year  under  §  1.442-1  (including 
the  administrative  procedures 
prescribed  thereunder),  these 
regulations  propose  to  modify 
§  18.1378-1  to  remove  these  procedural 
rules  and  instead  refer  to  §  1.442-1. 

F.  Proposed  Effective  Date 

These  regulations  are  proposed  to  be 
applicable  for  taxable  years  ending  on  or 
after  the  date  these  regulations  are 
published  in  the  Federal  Register  as 
final  regulations. 

Effect  on  Other  Documents 


57-589  is  obsolete. 
65-316  (1965-2  C.B.  149)  is 


69-563  is  obsolete. 
74-326  (1974-2  C.B.  142)  is 


Rev.  Rul. 

Rev.  Rul. 
obsolete. 

Rev.  Rul.  68-125  (1968-1  C.B.  189)  is 
obsolete. 

Rev.  Rul.  I 

Rev.  Rul. 
obsolete. 

Rev.  Rul.  78-179  (1978-1  C.B.  132)  is 
obsolete. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  v«ll  not 
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have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the  fact 
that  few  small  entities  are  expected  to 
adopt  a  52-53  week  taxable  year, 
triggering  the  collection  of  information, 
and  that  for  those  who  do,  the  burden 
imposed  under  §  1.441-2(b)(l)(ii)  will 
be  minimal.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemEiking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  and  electronic 
comments  Uiat  are  submitted  timely  to 
the  IRS.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  October  2,  2001,  at  10  a.m.,  in  the 
IRS  Auditorium,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 


NW.,  Washington,  DC.  Due  to  building 
security  procedures,  visitors  must  enter 
at  the  10th  Street  entrance,  located 
between  Constitution  and  Pennsylvania 
Avenues,  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 
enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
MFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  wish  to  present  oral 
conunents  at  the  hearing  must  submit 
timely  written  or  electronic  comments 
and  must  submit  an  ouUine  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  (preferably  a 
signed  original  and  eight  (8)  copies)  by 
September  11,  2001. 

A  period  of  10  minutes  will  be 
allocated  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outiines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Roy  A.  Hirschhom  and 


Martin  Scully,  Jr.  of  the  Office  of 
Associate  Chief  Counsel  (Income  Tax 
and  Accounting).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Parts  1.  5f  and  18 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  5c 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Income  taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  5c,  5f, 
18,  and  301  are  proposed  to  be  amended 
as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  In  the  list  below,  for  each 
section  indicated  in  the  left  column, 
remove  the  old  language  in  the  middle 
column  and  add  the  new  language  in 
the  right  column. 


Affected  Section 


Remove 


Add 


1.46-1(p)(2)(iv)  

1.48-3(d)(1)(iii)  

1.280H-1T(a),  last  sentence  

1. 443-1  (b)(T)(ii)  

1.444-1T(a)(1).  first  sentence  

1.444-2T(a),  last  sentence 

1.448-1(h)(2)(ii)(B)(J)  

1. 469-1  (h)(4)(ii)(D)  

1  469-1  T(g)(2)(i)  

1.1561-1(C)(2)   

1.6654-2(a).  concluding  text  

1.6655-2(a)(4),  first  sentence  

301 .7701  (b)--6(a),  third  sentence 


paragraph  (b)(1)  of  §1.441-2 , 

paragraph  (b)(1)  of  §1.441-2  

§1.44i-4T(d)  

and  paragraph  (c)(5)  of  §  1.441-2 

§  1 .441-4T(d)  

§  1 .441-4T(d)  

§1.441-2T(b)(1) 

§  1 .441-4T(f)  

§1.441-4T(d)  

See  paragraph  (b)(1)  of  §1.441-2 

paragraph  (b)  of  §1.441-2  ._ 

paragraph  (b)  of  §  1.441-2  

§1.441-1(e)  


§1.441-2 

§1.441-2 

§1.441-3(C) 

and§1.441-2(b)(2)(ii) 

§1.441-3(0) 

§1.441 -3(c) 

§1.441 -2(c) 

§1.441-3(6) 

§1.441-3(C) 

See  §1.441-2 

§1.441-2(C) 

§1.441-2(0) 

§1.441-1(b) 


Par.  3.  Sections  1.441-0, 1.441-1, 
1.441-2, 1.441-3,  and  1.441-4  are 
added  to  read  as  follows: 

f  1 .441  -0    Table  of  contents. 

This  section  lists  the  captions 
contained  in  §  lAl.441-1  through 
1.441-4  as  follows:  — 

§1.441-1     Period  for  computation  of  taxable 
income. 

(a)  Computation  of  taxable  income. 

(1)  In  general. 

(2)  Length  of  taxable  year. 

(b)  General  rules  and  definitions.    * 


(1)  Taxable  year. 

(2)  Required  taxable  year, 
(i)  In  general. 

(ii)  Exceptions. 

(A)  52-53-week  taxable  years. 

(B)  Partnerships,  S  corporations,  and  PSCs. 

(C)  Specified  foreign  corporations. 

(3)  Annual  accounting  period. 

(4)  Calendar  year. 

(5)  Fiscal  year. 

(i)  Definition.  .  "— 

(ii)  Recognition. 

(b)  Grandfathered  fiscal  year. 
(7)  Books. 

(c)  Adoption  of  taxable  year. 
(1)  In  general. 


(2)  Approval  required. 

(i)  Taxpayers  with  required  taxable  years. 

(ii)  Taxpayers  without  books. 

(d)  Retention  of  taxable  year. 

(e)  Change  of  taxable  year. 

(f)  Obtaining  approval  of  the  Commissioner 
or  making  a  section  444  election. 

§1.441-2    Election  of  taxable  year  consisting 
of  52-53  weeics. 

(a)  In  general. 

(1)  Election. 

(2)  Eligible  taxpayer. 

(3)  Example. 

(b)  Procedures  to  elect  a  52-53-week 
taxable  year. 
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(1)  Adoption  of  a  52-53- week  taxable  year, 
(i)  In  general. 

(ii)  Filing  requirement. 

(2)  Change  to  (or  from)  a  52-53-week 
taxable  year. 

(i)  in  general. 

(ii)  Special  rules  for  short  period  required 
to  eSect  the  change. 

(3)  Examples. 

(c)  Application  of  effective  dates. 

(1)  In  general. 

(2)  Examples. 

(3)  Changes  in  tax  rates. 

(4)  Examples. 

(d)  Computation  of  taxable  income. 

(e)  Treatment  of  taxable  years  ending  with 
reference  to  the  same  calendar  month. 

(1)  Pass-through  entities. 

(2)  Personal  service  corporations  and 
employee-owners. 

(3)  Definitions. 

(i)  Pass-through  entity. 

(ii)  Owner  of  a  pass-through  entity. 

(4)  Examples. 

(5)  Transition  rule. 

§1.441-3    Taxable  year  of  a  personal  service 
corporation. 

(a)  Taxable  year. 

(1)  Required  taxable  year. 

(2)  Exceptions. 

(b)  Adoption,  change,  or  retention  of 
taxable  year. 

(1)  Adoption  of  taxable  year. 

(2)  Change  in  taxable  year. 

(3)  Retention  of  taxable  year. 

(4)  Procedures  for  obtaining  approval  or 
making  a  section  444  election. 

(5)  Examples. 

(c)  Personal  service  corporation  defined. 

(1)  In  general. 

(2)  Testing  period, 
(i)  In  genoal. 

(ii)  New  corporations. 

(3)  Examples. 

(d)  Performance  of  personal  services. 

(1)  Activities  described  in  section 
448(dM2)(A). 

(2)  Activities  not  described  in  section 
448(dX2HA). 

(e)  Principal  activity. 

(1)  General  rule. 

(2)  Compensation  cost, 
(i)  Amounts  included, 
(ii)  Amounts  excluded. 

(3)  Attribution  of  compensation  cost  to 
personal  service  activity. 

(i)  Employees  involved  only  in  the 
performance  of  personal  services. 

(ii)  Employees  involved  only  in  activities 
that  are  not  treated  as  the  pOTfbrmance  of 
posonal  services. 

(iii)  Other  employees. 

(A)  Compensation  cost  attributable  to 
posonal  service  activity. 

(B)  Compensation  cost  not  attributable  to 
personal  service  activity. 

(f)  Services  substantially  p«formed  by 
employee-owners. 

(1)  Genera]  rule. 

(2)  Compensation  cost  attributable  to 
personal  services. 

(3)  Examples. 

(g)  Employee-owner  defined. 

(1)  General  rule. 

(2)  Special  rule  for  independent 
contractors  who  are  owners. 


(h)  Special  rules  for  affiliated  groups  filing 
consolidated  returns. 

(1)  In  general. 

(2)  Examples. 

§1.441-4    Effective  date. 

$1,441-1    Period  for  computation  of 
taxable  income. 

(a)  Computation  of  taxable  income — 
(1)  In  general.  Taxable  income  must  be 
computed  and  a  return  must  be  made 
for  a  period  known  as  the  "taxable 
year."  For  rules  relating  to  methods  of 
accounting,  the  taxable  year  for  which 
items  of  gross  income  are  included  and 
deductions  are  taken,  inventories,  and 
adjustments,  see  parts  II  and  III  (section 
446  and  foUowing).  subchapter  E, 
chapter  1  of  the  Internal  Revenue  Code, 
and  the  regulations  thereimder. 

(2)  Length  of  taxable  year.  Except  as 
otherwise  provided  in  Uie  Intwnal 
Revenue  Code  and  the  regulations 
thereunder  (e.g.,  §  1.441-2  regarding  52- 
53-week  taxable  years),  a  taxable  year 
may  not  cover  a  period  of  more  than  12 
calendar  months. 

(b)  General  rules  and  definitions.  The 
general  rules  and  definitions  in  this 
paragraph  Cb)  apply  for  purposes  of 
sections  441  and  442  and  the 
r^ulations  thereimder. 

(1)  Taxable  year.  Taxable  year 
means — 

(i)  The  period  for  which  a  return  is 
made,  if  a  return  is  made  for  a  period 
of  less  than  12  months  (short  period). 
See  section  443  and  the  regulations 
thereunder; 

(ii)  Except  as  provided  in  paragraph 
(b)(lKi)  of  this  section,  the  taxpayer's 
required  taxable  year  (as  defined  in 
paragraph  (bK2)  of  this  section),  if 
applicable; 

(iii)  Except  as  provided  in  paragraphs 
(b)(l)(i)  and  (ii)  of  this  section,  the 
taxpayer's  annual  accounting  period  (as 
defined  in  paragraph  (b)(3)  of  this 
section),  if  it  is  a  calendar  year  or  a 
fiscal  year,  or 

(iv)  Except  as  provided  in  (>aragraphs 
(b)(lMi)  and  (ii)  of  this  section,  the 
calendar  year,  if  the  taxpayer  keeps  no 
books,  does  not  have  an  annual 
accounting  period,  or  has  an  annual 
accounting  period  that  does  not  qualify 
as  a  fiscal  year. 

(2)  Required  taxable  year — (i)  In 
general.  CetUdn  taxpayers  must  use  the 
particular  taxable  year  that  is  required 
imder  the  Internal  Revenue  Code  and 
the  r^ulations  thereunder  (the  required 
taxable  year).  For  example,  the  required 
taxable  year  is — 

(A)  In  the  case  of  a  foreign  sales 
corporation  or  domestic  international 
sales  corporation,  the  taxable  year 
determined  under  section  441(h)  md 
Sl.921-lT(aMll).  (b)(4).  and  (b)(6); 


(B)  In  the  case  of  a  personal  service 
corporation  (PSC),  the  taxable  year 
determined  under  section  441(i)  and 
§1.441-3; 

(C)  In  the  case  of  a  nuclear 
decommissioning  fund,  the  taxable  year 
determined  imder  §  1.468A-4(c)(l); 

(D)  In  the  case  of  a  designated 
settlement  fund  or  a  qualified  settlement 
fund,  the  taxable  year  determined  under 
§1.468B-2(j); 

(E)  In  the  case  of  a  common  trust 
fund,  the  taxable  year  determined  under 
section  584(i); 

(F)  In  the  case  of  certain  trusts,  the 
taxable  year  determined  under  section 
644; 

(G)  In  the  case  of  a  partnership,  the 
taxable  year  determined  imder  section 
706  and  §1.706-1; 

(H)  In  the  case  of  an  insurance 
company,  the  taxable  year  determined 
under  section  843  and  §  1.1502-76(a)(2); 

(I)  In  the  case  of  a  real  estate 
investment  trust,  the  taxable  year 
determined  undw  sectioa  859; 

(J)  In  the  case  of  a  real  estate  mortgage 
investment  conduit,  the  taxable  year 
determined  under  section  860D(a)(5) 
and§1.860D-l(b)(6); 

(K)  In  the  case  of  a  specified  foreign 
corporation,  the  taxable  year  determined 
under  section  898(c)  and  §§  1.898-1 
through  1.898-4; 

(L)  In  the  case  of  an  S  corporation,  the 
taxable  year  determined  under  section 
1378  and  §1.1378-1;  or 

(M)  In  the  case  of  a  m«nber  of  an 
affiliated  group  that  makes  a 
consolidated  return,  the  taxable  year 
determined  undo-  §  1.1502-76. 

(ii)  Exceptions.  Notwithstanding 
paragraph  {b){2)(i)  of  this  section,  the 
following  taxpayers  may  have  a  taxable 
year  other  than  their  required  taxable 
year 

(A)  S2-53-we^  taxable  years.  Certain 
taxpayers  may  elect  to  use  a  52-53-week 
taxable  year  that  ends  with  reference  to 
their  required  taxable  year.  See,  for 
example,  §§1.441-3  (PSCs).  1.706-1 
(partnerships),  1.1378-1  (S 
corporations),  and  1.1502-76(a)(l) 
(members  of  a  consolidated  group),  and 
1.898-4(cM3)  (specified  foreign 
corporations). 

(B)  Partnerships,  S  corporations,  and 
PSCs.  A  partnership,  S  corporation,  (v 
PSC  may  use  a  taxable  year  other  than 
its  required  taxable  year  if  the  taxpayer 
elects  a  52-53-week  taxable  year  that 
ends  with  refiarence  to  its  required 
taxable  jrear  as  provided  in  paragraph 
(b)(2Kii)(A)  of  this  section,  elects  to  use 
a  taxable  year  other  than  its  required 
taxable  year  imder  section  444,  or 
establishes  a  business  purpose  to  the 
satis&ction  of  the  Conunissioner  under 
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section  442  (such  as  a  grandfathered 
fiscal  year). 

(C)  Specified  foreign  corporations.  A 
specified  foreign  corporation  (as  defined 
in  section  898(b))  may  use  a  taxable  year 
other  than  its  required  taxable  year  if  it 
elects  a  52-53-week  taxable  year  that 
ends  with  reference  to  its  required 
taxable  year  as  provided  in  paragraph 
(b)(2)(ii)(A)  of  tins  section  or  makes  a 
one-month  deferral  election  under 
section  898(c)(1)(B)  and  §  1.898-3(a)(2). 

(3)  Annual  accounting  period.  Annual 
accounting  period  means  the  annual 
period  (calendar  year  or  fiscal  year)  on 
the  basis  of  which  the  taxpayer  regularly 
computes  its  income  in  keeping  its 
books. 

(4)  Calendar  year.  Calendar  year 
means  a  period  of  12  consecutive 
months  ending  on  December  31.  A 
taxpayer  who  has  not  established  a 
fiscal  year  must  make  its  return  on  the 
basis  of  a  calendar  year. 

(5)  Fiscal  year — (i)  Definition.  Fiscal 
year  means — 

(A)  A  period  of  12  consecutive 
months  ending  on  the  last  day  of  any 
month  other  than  December;  or 

(B)  A  52-53-week  taxable  year,  if  such 
period  has  been  elected  by  the  taxpayer. 
See  §1.441-2. 

(ii)  Recognition.  A  fiscal  year  will  be 
recognized  only  if  the  books  of  the 
taxpayer  are  kept  in  accordance  with 
such  fiscal  year. 

(6)  Grandfathered  fiscal  year. 
Grandfathered  fiscal  year  means  a  fiscal 
year  (other  than  a  year  that  resulted  in 

a  three  month  or  less  deferral  of  income) 
that  a  partnership  or  an  S  corporation 
received  permission  to  use  on  or  after 
July  1, 1974,  by  a  letter  ruling  (i.e.,  not 
by  automatic  approval). 

(7)  Books.  Books  include  the 
taxpayer's  regular  books  of  account  and 
such  other  records  and  data  as  may  be 
necessary  to  support  the  entries  on  the 
taxpayer's  books  and  on  the  taxpayer's 
return,  as  for  example,  a  reconciliation 
of  any  difference  between  such  books 
and  the  taxpayer's  return.  Records  that 
are  sufficient  to  reflect  income 
adequately  and  clearly  on  the  basis  of  an 
annual  accounting  period  will  be 
regarded  as  the  keeping  of  books.  See 
section  6001  and  the  regulations 
thereunder  for  rules  relating  to  the 
keeping  of  books  and  records. 

(c)  Adoption  of  taxable  year — (1)  In 
general.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  a  new 
taxpayer  may  adopt  any  taxable  year 
that  satisfies  the  requirements  of  section 
441  and  the  regulations  thereunder 
without  the  approval  of  the 
Commissioner.  A  taxable  year  of  a  new 
taxpayer  is  adopted  by  filing  its  first 
federal  income  tax  return  using  that 


taxable  year.  The  filing  of  an  application 
for  automatic  extension  of  time  to  file  a 
federal  income  tax  return  (e.g..  Form 
7004),  the  filing  of  an  application  for  an 
employer  identification  number  (i.e., 
Form  SS4),  or  the  payment  of  estimated 
taxes,  for  a  particular  taxable  year  do 
not  constitute  an  adoption  of  that 
taxable  year. 

(2)  Approval  required — (i)  Taxpayers 
with  required  taxable  years.  A  newly- 
formed  partnership,  electing  S 
corporation,  or  newly-formed  PSC  that 
wants  to  adopt  a  taxable  year  other  than 
its  required  taxable  year,  a  52-53-week 
taxable  year  that  ends  with  reference  to 
its  required  taxable  year,  or  a  taxable 
year  elected  under  section  444,  must 
establish  a  business  purpose  and  obtain 
the  approval  of  the  Conunissioner  under 
section  442. 

(ii)  Taxpayers  without  books.  A 
taxpayer  that  must  use  a  calendar  year 
imder  section  441(g)  and  paragraph  (f) 
of  this  section  may  not  adopt  a  fiscal 
year  without  obtaining  the  approval  of 
the  Commissioner. 

(d)  Retention  of  taxable  year.  In 
certain  cases,  a  partnership,  S 
corporation,  or  PSC  will  be  required  to 
change  its  taxable  year  unless  it  obtains 
the  approval  of  the  Commissioner  under 
section  442,  or  makes  an  election  under 
section  444,  to  retain  its  ciurent  taxable 
year.  For  example,  a  corporation  using 

a  June  30  fiscal  year  that  either  becomes 
a  PSC  or  elects  to  be  an  S  corporation 
and,  as  a  result,  is  required  to  use  the 
calendar  year  under  sections  441(i)  or 
1378,  respectively,  must  obtain  the 
approval  of  the  Commissioner  to  retain 
its  current  fiscal  year.  Similarly,  a 
partnership  using  a  taxable  year  that 
corresponds  to  its  required  taxable  year 
must  obtain  the  approval  of  the 
Commissioner  to  retain  such  taxable 
year  if  its  required  taxable  year  changes 
as  a  result  of  a  change  in  owrnership. 
However,  a  partnership  that  previously 
established  a  business  purpose  to  the 
satisfaction  of  the  Commissioner  to  use 
a  taxable  year  is  not  required  to  obtain 
the  approval  of  the  Commissioner  if  its 
required  taxable  year  changes  as  a  result 
of  a  change  in  ownership. 

(e)  Change  of  taxable  year.  Once  a 
taxpayer  has  adopted  a  taxable  year, 
such  taxable  year  must  be  used  in 
computing  taxable  income  and  making 
returns  for  ail  subsequent  years  unless 
the  taxpayer  obtains  approval  from  the 
Commissioner  to  make  a  change  or  the 
taxpayer  is  otherwise  authorized  to 
change  without  the  approval  of  the 
Commissioner  under  the  Internal 
Revenue  Code  (e.g.,  section  444  or 
section  859)  or  the  regulations 
thereunder. 


(f)  Obtaining  approval  of  the 
Commissioner  or  making  a  section  444 
election.  See  §  1.442-l(b)  for  procedures 
for  obtaining  approval  of  the 
Commissioner  (automatically  or 
otherwise)  to  adopt,  change,  or  retain  an 
annual  accounting  period.  See  §§  1.444- 
IT  and  1.444-2T  for  qualifications,  and 
1 .444-3T  for  procedures,  for  making  an 
election  under  section  444. 

$  1 .441  -2    Election  of  taxable  year 
consisting  of  52-53  weeks. 

(a)  In  genera/— (1)  Election.  An 
eligible  taxpayer  may  elect  to  compute 
its  taxable  income  on  the  basis  of  a 
fiscal  year  that — 

(i)  Varies  from  52  to  53  weeks; 
(ii)  Ends  always  on  the  same  day  of 
the  week;  and 
(iii)  Ends  always  on — 

(A)  Whatever  date  this  same  day  of 
the  week  last  occurs  in  a  calendar 
month;  or 

(B)  Whatever  date  this  same  day  of  the 
week  falls  that  is  the  nearest  to  the  last 
day  of  the  calendar  month. 

(2)  Eligible  taxpayer.  A  taxpayer  is 
eligible  to  elect  a  52-53-week  taxable 
year  if  such  fiscal  year  would  otherwise 
satisfy  the  requirements  of  section  441 
and  the  regulations  thereunder.  For 
example,  a  taxpayer  that  is  required  to  * 
use  a  calendar  year  under  §  1.441 - 
1(b)(1)(D)  is  not  an  eligible  taxpayer. 

(3)  Example.  The  provisions  of  this 
paragraph  (a)  are  illustrated  by  the 
following  example: 

Example.  If  the  taxpayer  elects  a  taxable 
year  ending  always  on  the  last  Saturday  in 
November,  then  for  the  year  2001,  the  taxable 
year  would  end  on  November  24,  2001.  On 
the  other  hand,  if  the  taxpayer  had  elected  a 
taxable  year  ending  always  on  the  Saturday 
nearest  to  the  end  of  November,  then  for  the 
year  2001.  the  taxable  year  would  end  on 
December  1,  2001.  Thus,  in  the  case  of  a 
taxable  year  described  in  paragraph 
(a)(l)(iii)(A)  of  this  section,  the  year  will 
always  end  within  the  month  and  may  end 
on  the  last  day  of  the  month,  or  as  many  as 
six  days  before  the  end  of  the  month.  In  the 
case  of  a  taxable  year  described  in  paragraph 
(a)(l)(iii)(B)  of  this  section,  the  year  may  end 
on  the  last  day  of  the  month,  or  as  many  as 
three  days  before  or  three  days  after  the  last 
day  of  the  month. 

(b)  Procedures  to  elect  a  5 2-5 3 -week 
taxable  year — (1)  Adoption  of  a  52-53 
week  taxable  year — (i)  In  general.  A  new 
eligible  taxpayer  elects  a  52-53-week 
taxable  year  by  adopting  such  year  in 
accordance.with  §  1. 441-1  (c).  A  newly- 
formed  partnership,  electing  S 
corporation,  or  newly-formed  personal 
service  corporation  (PSC)  may  adopt  a 
52-53-week  taxable  year  without  the 
approval  of  the  Commissioner  if  such 
year  ends  with  reference  to  either  the 
taxpayer's  required  taxable  year  (as 
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defined  in  §  1.441-l(b)(2))  or  the  taxable 
year  elected  under  section  444.  See 
§§1.706-1. 1.1378-1  and  1.441-3. 
Similarly,  a  newly-formed  specified 
foreign  corporation  {as  defined  in 
section  898(b))  may  adopt  a  52-53-week 
taxable  year  if  such  year  ends  with 
reference  to  the  taxpayer's  required 
taxable  year,  or,  if  the  one-month 
deferral  election  under  section 
898(c)(1)(B)  is  made,  with  reference  to 
the  month  immediately  preceding  the 
required  taxable  year.  See  §  1.898- 
4(c)(3).  See  also  §  1.1502-76(a)(l)  for 
special  rules  regarding  subsidiaries 
adopting  52-53-week  taxable  years, 
(ii)  Fuing  requirement.  A  taxpayer 
adopting  a  52-53-week  taxable  year 
must  file  with  its  federal  income  tax 
return  for  its  first  taxable  year  a 
statement  containing  the  following 
information — 

(A)  The  calendar  month  with 
reference  to  which  the  new  52-53-week 
taxable  year  ends; 

(B)  The  day  of  the  week  on  which  the 
52-53-week  taxable  year  always  wiU 
end; and 

(C)  Whether  the  52-53-week  taxable 
year  will  always  end  on  the  date  on 
which  that  day  of  the  week  last  occiu^ 
in  the  calendar  month,  or  on  the  date  on 
which  that  day  of  the  week  falls  that  is 
nearest  to  the  last  day  of  that  calendar 
month. 

(2)  Change  to  (or  from)  a  52-53  week 
taxable  year — (i)  In  general.  An  election 
of  a  52-53-week  taxable  year  by  an 
existing  eligible  taxpayer  with  an 
established  taxable  year  is  treated  as  a 
change  in  annual  accounting  period  that 
requires  the  approval  of  the 
Commissioner  in  accordance  with 
§  1.442-1.  Thus,  a  taxpayer  must  obtain 
approval  to  change  fi'om  its  current 
taxable  year  to  a  52-53-week  taxable 
year.  Similarly,  a  taxpayer  must  obtain 
approval  to  change  from  a  52-53-week 
taxable  year,  or  to  change  from  one  52- 
53-week  taxable  year  to  another  52-53- 
week  taxable  year.  However,  if  a  change 
to  a  52-53-week  taxable  year  ends  witii 
reference  to  the  same  calendar  month  as 
the  existing  taxable  year,  or  if  a  change 
from  a  52-53-week  taxable  year  ends 
with  reference  to  the  same  calendar 
month  as  the  proposed  taxable  year,  the 
taxpayer  may  obtain  approval  for  the 
change  automatically  pursuant  to 
administrative  procedures  published  by 
the  Commissioner.  See  §  1. 442-1  (b)  for 
procedures  for  obtaining  such  approval. 

(ii)  Special  rules  for  the  short  period 
required  to  effect  the  change.  If  a  change 
to  or  irom  a  52-53-week  taxable  year 
results  in  a  short  period  (within  the 
meaning  of  §  1.443-l(a))  of  359  days  or 
more,  or  six  days  or  less,  the  tax 
computation  under  §  1.443-1  (b)  does 


not  apply.  If  the  short  period  is  359  days 
or  more,  it  is  treated  as  a  full  taxable 
year.  If  the  short  period  is  six  days  or 
less,  such  short  period  is  not  a  separate 
taxable  year  but  instead  is  added  to  and 
deemed  a  part  of  the  following  taxable 
year.  (In  the  case  of  a  change  to  or  from 
a  52-53-week  taxable  year  not  involving 
a  change  of  the  month  with  reference  to 
which  the  taxable  year  ends,  the  tax 
computation  imder  §  1 .443-1  (b)  does 
not  apply  because  the  short  period  will 
always  be  359  days  or  more,  or  six  days 
or  less.)  In  the  case  of  a  short  period 
which  is  more  than  six  days  and  less 
than  359  days,  taixable  income  for  the 
short  period  is  placed  on  an  annual 
basis  for  purposes  of  §  1. 443-1  (b)  by 
multiplying  such  income  by  365  and 
dividing  the  result  by  the  number  of 
days  in  the  short  period.  In  such  case, 
the  tax  for  the  short  period  is  the  same 
part  of  the  tax  computed  on  such 
income  placed  on  an  annual  basis  as  the 
niunber  of  days  in  the  short  period  is  of 
365  days  (unless  §  1.443-1  (b)(2), 
relating  to  the  alternative  tax 
computation,  apphes).  For  an 
adjustment  in  deduction  for  personal 
exemption,  see  §  1. 443-1  (b)(l)(v). 

(3)  Examples.  The  following  examples 
illustrate  paragraph  (b)(2)(ii)  of  this 
section: 

Example  1.  A  taxpayer  having  a  fiscal  year 
ending  April  30,  obtains  approval  to  change 
to  a  52-53-week  taxable  year  ending  the  last 
,  Saturday  in  April  for  taxable  years  beginning 
after  April  30,  2001.  This  change  involves  a 
short  period  of  362  days,  from  May  1,  2001, 
to  April  27,  2002,  inclusive.  Because  the 
change  results  in  a  short  period  of  359  days 
or  more,  it  is  not  placed  on  an  annual  basis 
and  is  treated  as  a  full  taxable  year. 

Example  2.  Assimie  the  same  conditions  as 
Example  1.  except  that  the  taxpayer  changes 
for  taxable  years  beginning  after  April  30, 
2002,  to  a  taxable  year  ending  on  the 
Thursday  nearest  to  April  30.  This  change 
results  in  a  short  period  of  two  days.  May  1 
to  May  2,  2002.  Because  the  short  period  is 
less  than  seven  days,  tax  is  not  separately 
computed.  This  short  period  is  added  to  and 
deemed  part  of  the  following  52-53-week 
taxable  year,  which  would  otherwise  begin 
on  May  3,  2002,  and  end  on  May  1,  2003. 

(c)  Application  of  effective  dates — (1) 
In  general.  Except  as  provided  in 
paragraph  (c)(3)  of  this  section,  for 
purposes  of  determining  the  effective 
date  (e.g.,  of  legislative  or  regulatory 
changes)  or  the  applicability  of  any 
provision  of  this  title  that  is  expressed 
in  terms  of  taxable  years  beginning, 
including,  or  ending  with  reference  to 
the  first  or  last  day  of  a  specified 
calendar  month,  a  52-53-week  taxable 
year  is  deemed  to  begin  on  the  first  day 
of  the  calendar  month  nearest  to  the  first 
day  of  the  52-53-week  taxable  year,  and 
is  deemed  to  end  or  close  on  the  last  day 


of  the  calendar  month  nearest  to  the  last 
day  of  the  52-53-week  taxable  year,  as 
the  case  may  be.  Examples  of  provisions 
of  this  title,  the  applicability  of  which 
is  expressed  in  terms  referred  to  in  the 
preceding  sentence,  include  the 
provisions  relating  to  the  time  for  filing 
retiuTis  and  other  documents,  paying 
tax,  or  performing  other  acts,  and  the 
provisions  of  part  II,  subchapter  B, 
chapter  6  (section  1561  and  following) 
relating  to  surtax  exemptions  of  certain 
controlled  corporations. 

(2)  Examples.  The  provisions  of 
paragraph  (c)(1)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1.  Assume  that  an  income  tax 
provision  is  applicable  to  taxable  years 
beginning  on  or  after  January  1,  2001.  For 
that  purpose,  a  52-53-week  taxable  year 
beginning  on  any  day  within  the  period 
December  26,  2000,  to  January  4,  2001, 
inclusive,  is  treated  as  beginning  on  January 
1,2001. 

Example  2.  Assume  that  an  income  tax 
provision  requires  that  a  return  must  be  filed 
on  or  before  the  15th  day  of  the  third  month 
following  the  close  of  the  taxable  year.  For 
that  purpose,  a  52-53-week  taxable  year 
ending  on  any  day  during  the  period  May  25 
to  June  3,  inclusive,  is  treated  as  ending  on 
May  31,  the  last  day  of  the  month  ending 
nearest  to  the  last  day  of  the  taxable  year,  and 
the  return,  therefore,  must  be  made  on  or 
before  August  15. 

Example  3.  X,  a  corporation  created  on 
January  1,  2001,  elects  a  52-53-week  taxable 
year  ending  on  the  Friday  nearest  the  end  of 
December.  Thus,  X's  first  taxable  year  begins 
on  Monday,  January  1.  2001.  and  ends  on 
Friday.  December  28,  2001;  its  next  taxable 
year  begins  on  Saturday,  December  29,  2001, 
and  ends  on  Friday,  January  3,  2003;  and  its 
next  taxable  year  begins  on  Saturday.  January 
4,  2003,  and  ends  on  Friday,  January  2,  2004. 
For  purposes  of  applying  the  provisions  of 
Part  n,  subchapter  B,  chapter  6  of  the  Internal 
Revenue  Code,  X's  first  taxable  year  is 
deemed  to  end  on  December  31,  2001;  its 
next  taxable  year  is  deemed  to  begin  on 
January  1,  2002,  and  end  on  December  31, 
2002,  and  its  next  taxable  year  is  deemed  to 
begin  on  January  1,  2003,  and  end  on 
December  31,  2003.  Accordingly,  each  such 
taxable  year  is  treated  as  including  one  and    . 
only  one  December  31st. 

(3)  Changes  in  tax  rates.  If  a  change 
in  the  rate  of  tax  is  effective  during  a 
52-53-week  taxable  year  (other  than  on 
the  first  day  of  such  year  as  determined 
under  paragraph  (c)(1)  of  this  section), 
the  tax  for  the  52-53-week  taxable  year 
must  be  computed  in  accordance  with 
section  15,  relating  to  effect  of  changes, 
and  the  regulations  thereimder.  For  the 
purpose  of  the  computation  under 
section  15,  the  determination  of  the 
number  of  days  in  the  period  before  the 
change,  and  in  the  period  on  and  after 
the  change,  is  to  be  made  without  regard 
to  the  provisions  of  paragraph  (b)(1)  of 
this  paragraph. 
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(4)  Examples.  The  provisions  of 
paragraph  (c)(3)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  1 .  Assume  a  change  in  the  rate  of 
tax  is  effective  for  taxable  years  beginning 
after  June  30,  2002.  For  a  52-53-week  taxable 
year  beginning  on  Friday,  November  2.  2001, 
the  tax  must  be  computed  on  the  basis  of  the 
old  rates  for  the  actual  number  of  days  from 
November  2.  2001,  to  June  30,  2002, 
inclusive,  and  on  the  basis  of  the  new  rates 
fior  the  actual  number  of  days  fttim  July  1, 
2002,  to  Thursday,  October  31,  2002, 
inclusive. 

Example  2.  Assume  a  change  in  the  rate  of 
tax  is  effective  for  taxable  years  beginning 
after  June  30,  2001.  For  this  purpose,  a  52- 
33-week  taxable  year  beginning  on  any  of  the 
days  from  Jime  25  to  July  4,  inclusive,  is 
treated  as  beginning  on  July  1.  Therefore,  no 
computation  under  section  15  will  be 
required  for  such  year  t>ecause  of  the  change 
in  rate. 

(d)  Computation  of  taxable  income. 
The  principles  of  section  451,  relating  to 
the  taxable  year  for  inclusion  of  items  of 
gross  income,  and  section  461,  relating 
to  the  taxable  year  for  taking 
deductions,  generally  are  applicable  to 
52-53-week  taxable  years.  Thus,  except 
as  otherwise  provided,  all  items  of 
income  and  deduction  must  be 
determined  on  the  basis  of  a  52-53- 
week  taxable  year.  However,  a  taxpayer 
may  determine  particular  items  as 
though  the  52-53-week  taxable  year 
were  a  taxable  year  consisting  of  12 
calendar  months,  provided  that  practice 
is  consistently  followed  by  the  taxpayer 
and  clearly  reflects  income.  For 
example,  an  allowance  for  depreciation 
or  amortization  may  be  determined  on 
the  basis  of  a  52-53-week  taxable  year, 
or  as  though  the  52-53-week  taxable 
year  is  a  taxable  year  consisting  of  12 
calendar  months,  provided  the  taxpayer 
consistently  follows  that  practice  with 
respect  to  all  depreciable  or  amortizable 
items. 

(e)  Treatment  of  taxable  years  ending 
with  reference  to  the  same  calendar 
month—i.!)  Pass-through  entities.  If  a 
pass-through  entity  (as  defined  in 
paragraph  (e)(3)(i)  of  this  section)  or  an 
owner  of  a  pass-through  entity  (as 
defined  in  paragraph  (e)(3)(ii)  of  this 
section),  or  both,  use  a  52-53-week 
taxable  year  and  the  taxable  year  of  the 
pass-through  entity  and  the  owner  end 
with  reference  to  the  same  calendar 
month,  then,  for  purposes  of 
determining  the  taxable  year  in  which 
items  of  income,  gain,  loss,  deductions, 
or  credits  from  the  pass-through  entity 
are  taken  into  account  by  the  owner  of 
the  pass-through,  the  owner's  taxable 
year  will  be  deemed  to  end  on  the  last 
day  of  the  pass-through's  taxable  year. 
Thus,  if  the  taxable  year  of  a  partnership 
and  a  partner  end  with  reference  to  the 


same  calendar  month,  then  for  purposes 
of  determining  the  taxable  year  in  which 
that  partner  takes  into  account  items 
described  in  section  702  and  items  that 
are  deductible  by  the  partnership 
(including  items  described  in  section 
707(c))  and  includible  in  the  income  of 
that  partner,  that  partner's  taxable  year 
will  be  deemed  to  end  on  the  last  day 
of  the  partnership's  taxable  year. 
Similarly,  if  the  taxable  year  of  an  S 
corporation  and  a  shareholder  end  with 
reference  to  the  same  calendar  month, 
then  for  purposes  of  determining  the 
taxable  year  in  which  that  shareholder 
takes  into  account  items  described  in 
section  1366(a)  and  items  that  are 
deductible  by  the  S  corporation  and  i 
includible  in  the  income  of  that        | 
shareholder,  that  shareholder's  taxable 
year  will  be  deemed  to  end  on  the  last 
day  of  the  S  corporation's  taxable  year. 

(2)  Personal  service  corporations  and 
employee-owners.  If  the  taxable  year  of 
a  PSC  (within  the  meaning  of  §  1.441- 
3(c))  and  an  employee-owner  (within 
the  meaning  of  §  1.441-3(g))  end  with 
reference  to  the  same  calendar  month, 
then  for  piuposes  of  determining  the 
taxable  year  in  which  an  employee- 
owner  takes  into  accoimt  items  that  are 
deductible  by  the  PSC  and  includible  in 
the  income  of  the  employee-owner,  the 
employee-owner's  taxable  year  will  be 
deemed  to  end  on  the  last  day  of  the 
PSC's  taxable  year. 

(3)  Definitions — (i)  Pass-through 
entity.  For  purposes  of  this  section,  a 
pass-through  entity  means  a 
partnership,  S  corporation,  trust,  estate, 
common  trust  fund  (within  the  meaning 
of  section  584(i)),  controlled  foreign 
corporation  (within  the  meaning  of 
section  957),  foreign  personal  holding 
company  (within  the  meaning  of  section 
552),  or  passive  foreign  investment 
company  that  is  a  qualified  electing 
fund  (within  the  meaning  of  section 
1295). 

(ii)  Owner  of  a  pass-through  entity. 
For  purposes  of  this  section,  an  owner 
of  a  pass-through  entity  means  a 
taxpayer  that  owns  an  interest  in,  or 
stock  of,  a  pass-through  entity.  For 
example,  an  owner  of  a  pass-through 
entity  includes  a  partner  in  a 
partnership,  a  shareholder  of  an  S 
corporation,  a  beneficiary  of  a  trust  or 
an  estate,  a  participant  in  a  common 
trust  fund,  a  U.S.  shareholder  (as 
defined  in  section  951(b))  of  a 
controlled  foreign  corporation,  a  U.S. 
shareholder  (as  defined  in  section 
551(a))  of  a  foreign  personal  holding 
company,  or  a  U.S.  person  that  holds 
stock  in  a  passive  foreign  investment 
company  that  is  a  qualified  electing 
fund. 


(4)  Examples.  The  provisions  of 
paragraph  (e)(2)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  I .  ABC  Partnership  uses  a  52-53- 
week  taxable  year  that  ends  on  the 
Wednesday  nearest  to  December  31.  and  its 
partners,  A,  B,  and  C,  are  individual  calendar 
year  taxpayers.  Assume  that,  for  ABC's 
taxable  year  ending  January  3,  2001,  each 
partner's  distributive  share  of  ABC's  taxable 
income  is  $10,000.  Under  section  706(a)  and 
paragraph  (e)(1)  of  this  section,  for  the 
taxable  year  ending  December  31,  2000,  A,  B, 
and  C  each  must  include  $10,000  in  income 
with  respect  to  the  ABC  year  ending  January 
3,  2001 .  Similarly,  if  ABC  makes  a 
guaranteed  payment  to  A  on  January  2,  2001, 
A  must  include  the  payment  in  income  for,^ 
A's  taxable  year  ending  December  31,  2000. 

Example  2.  X,  a  PSC,  uses  a  52-53-week 
taxable  year  that  ends  on  the  Wednesday 
nearest  to  December  31 ,  and  all  of  the 
employee-owners  of  X  are  individual 
calendar  year  taxpayers.  Assume  that,  for  its 
taxable  year  ending  January  3,  2001.  X  pays 
a  bonus  of  $10,000  to  each  employee-owner 
on  January  2,  2001.  Under  paragraph  (e)(2)  of 
this  section,  each  employee-owner  must 
include  its  bonus  in  income  for  the  taxable 
year  ending  December  31, 2000. 

(5)  Transition  rule.  In  the  case  of  an 
owner  of  a  pass-through  entity  (other 
than  the  owner  of  a  partnership  or  S 
corporation)  that  is  required  by  this 
paragraph  (e)  to  include  in  income  for 
its  first  taxable  year  ending  on  or  after 
the  date  these  regulations  are  published 
in  the  Federal  Register  as  finaJ 
regulations  amounts  attributable  to  two 
taxable  years  of  a  pass-through  entity, 
the  amount  that  otherwise  would  be 
required  to  be  included  in  income  for 
such  first  taxable  year  by  reason  of  this 
paragraph  (e)  should  be  included  in 
income  ratably  over  the  four-taxable- 
year  period  beginning  with  such  first 
taxable  year  imder  principles  similar  to 
§  1.702-3T,  unless  the  owner  of  the 
pass-through  elects  to  include  all  such 
income  in  its  first  taxable  year  ending 
on  or  after  the  date  these  regulations  are 
published  in  the  Federal  Register  as 
final  regulations. 

§1.441-3    Taxable  year  of  a  paraonal 
service  corporation. 

(a)  Taxable  year—il]  Required  taxable 
year.  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  taxable  year  of 
a  personal  service  corporation  (PSC)  (as 
defined  in  paragraph  (c)  of  this  section) 
must  be  the  calendar  year. 

(2)  Exceptions.  A  PSC  may  have  a 
taxable  year  other  than  its  required 
taxable  year  (i.e.,  a  fiscal  year)  if  elects 
to  use  a  52-53-week  taxable  year  that 
ends  with  reference  to  the  calendar  year, 
makes  an  election  under  section  444,  or 
establishes  a  business  purpose  for  such 
fiscal  year  and  obtains  the  approval  of 
the  Commissioner  under  section  442. 
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(b)  Adoption,  change,  or  retention  of 
taxable  year— {1 1  Adoption  of  taxable 
year.  A  PSC  may  adopt,  in  accordance 
with  §  1.441-l(c).  the  calendar  year,  a 
52-53-week  taxable  year  ending  with 
reference  to  the  calendar  year,  or  a 
taxable  year  elected  under  section  444 
without  the  approval  of  the 
Commissioner.  See  §  1.441-1.  A  PSC 
that  wants  to  adopt  any  other  taxable 
year  must  establish  a  business  purpose 
and  obtain  the  approval  of  the 
Commissioner  under  section  442. 

(2)  Change  in  taxable  year  A  PSC  that 
wants  to  change  its  taxable  year  must 
obtain  the  approval  of  the 
Commissioner  under  section  442  or 
make  an  election  under  section  444. 
However,  a  PSC  may  obtain  automatic 
approval  for  certain  changes,  including 
a  change  to  the  calendar  year  or  to  a  52- 
53-week  taxable  year  ending  with 
reference  to  the  calendar  year,  pursuant 
to  administrative  procedures  published 
by  the  Commissioner. 

(3)  Retention  of  taxable  year.  In 
certain  cases,  a  PSC  will  be  required  to 
change  its  taxable  year  unless  it  obtains 
the  approval  of  the  Commissioner  imder 
section  442,  or  makes  an  election  imder 
section  444,  to  retain  its  current  taxable 
year.  For  example,  a  corporation  using 

a  June  30  fiscal  year  that  becomes  a  PSC 
and,  as  a  result,  is  required  to  use  the 
calendar  year  must  obtain  the  approval 
of  the  Commissioner  to  retain  its  current 
fiscal  year. 

(4)  Prxxedures  for  obtaining  approval 
or  making  a  section  444  election.  See 

§  1. 442-1  (b)  for  procedures  to  obtain  the 
approval  of  the  Commissioner 
(automatically  or  otherwise]  to  adopt, 
change,  or  retain  a  taxable  year.  See 
§§  1.444-lT  and  1.444-2T  for 
qualifications,  and  1.444-3T  for 
procedures,  for  malcing  an  election 
imder  section  444. 

(5)  Examples.  The  provisions  of 
paragraph  tb)(4}  of  this  section  may  be 
illustrated  by  the  follo%ving  examples: 

Example  I .  X,  whose  taxable  year  ends  on 
January  31,  2001,  becomes  a  PSC  for  its 
taxable  year  beginning  February  I,  2001.  and 
does  not  obtain  the  approval  of  the 
Commissioner  for  using  a  Rscal  year.  Thus, 
for  taxable  years  ending  before  February  1 . 
2001,  this  section  does  not  apply  Mdth 
respect  to  X.  For  its  taxable  year  beginning 
on  February  1,  2001,  however,  X  will  be 
required  to  comply  with  paragraph  (a)  of  this 
section.  Thns,  unless  X  obtains  approval  of 
the  Commissioner  to  use  a  January  31  taxable 
year,  or  makes  a  section  444  election,  X  will 
be  required  to  change  its  taxable  year  to  the 
calendar  year  under  paragraph  (b)  of  this 
section  by  using  a  short  taxable  year  that 
begins  on  Febniary  1,  2001,  and  ends  on 
December  31,  2001.  Under  paragraph  (b)(1)  of 
this  section,  X  may  obtain  automatic 
approval  to  change  its  taxable  year  to  a 
calendar  year.  See  %  1.442-l(b). 


Example  2.  Assume  the  same  facts  as  in 
Example  1,  except  that  X  desires  to  change 
to  a  52-53-week  taxable  year  ending  with 
reference  to  the  month  of  December.  Under 
paragraph  (b)(1)  of  this  section  X  may  obtain 
automatic  approval  to  make  the  change.  See 
§1.442-l(b). 

(c)  Personal  service  corporation 
defined — (1)  In  general.  For  purposes  of 
this  section  and  section  442,  a  taxpayer 
is  a  PSC  for  a  taxable  year  only  if — 

(i)  The  taxpayer  is  a  C  corporation  (as 
defined  in  section  1361(a)(2))  for  the 
taxable  year; 

(ii)  The  principal  activity  of  the 
taxpayer  during  the  testing  period  is  the 
periPormance  of  personal  services; 

(ill)  Ehuing  the  testing  period,  those 
services  are  substantially  performed  by 
employee-owners  (as  defined  in 
paragraph  (g)  of  this  section);  and 

(iv)  Employee-owners  own  (as 
determined  under  the  attribution  ndes 
of  section  318,  except  that  "any"  applies 
instead  of  "50  percent"  in  section 
318(a)(2)(C))  more  than  10  percent  of  the 
fair  market  value  of  the  outstanding 
stock  in  the  taxpayer  on  the  last  day  of 
the  testing  period. 

(2)  Testing  period — (i)  In  general. 
Except  as  otherwise  provided  in 
paragraph  {c)(2)(ii)  of  this  section,  the 
testing  period  for  any  taxable  year  is  the 
immediately  preceding  taxable  year. 

(ii)  New  corporations.  The  testing 
period  for  a  taxpayer's  first  taxable  year 
is  the  period  begirming  on  the  first  day 
of  that  taxable  year  and  ending  on  the 
earlier  of — 

(A)  The  last  day  of  that  taxable  year; 
or 

(B)  The  last  day  of  the  calendar  year 
in  which  that  taxable  year  begins. 

(3)  Examples.  The  provisions  of 
paragraph  (c)(2)(ii)  of  this  section  may 
be  illustrated  by  the  following 
examples: 

Example  J.  Corporation  A's  first  taxable 
year  begins  on  June  1,  2001,  and  A  desires 
to  use  a  September  30  taxable  year.  However, 
if  A  is  a  personal  service  corporation,  it  must 
obtain  the  Commissioner''s  approval  to  use  a 
September  30  taxable  year.  Pm^uant  to 
paragraph  (c)(2)(ii)  of  this  section.  A's  testing 
period  for  its  first  taxable  year  beginning  June 
1,  2001,  is  the  period  June  1,  2001  through 
September  30,  2001.  Thus,  if,  based  upon 
such  testing  period,  A  is  a  personal  service 
corporation,  A  must  obtain  the 
Commissioner's  permission  to  use  a 
September  30  taxable  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  A  desires  to  use  a 
March  31  taxable  year.  Pursuant  to  paragraph 
(c)(2)(ii)  of  this  section,  A's  testing  period  for 
its  first  taxable  year  beginning  June  1 ,  2001 , 
is  the  period  June  1,  2001,  tiirough  December 
31,  2001.  Thus,  if,  based  upon  such  testing 
period,  A  is  a  persona]  service  corporation, 
A  must  obtain  the  Commissioner's 
permission  to  use  a  March  31  taxable  year. 


(d)  Performance  of  personal 
services— {!)  Activities  described  in 
section  44a(d)(2)(A).  For  purposes  of 
this  section,  any  activity  of  the  taxpayer 
described  in  section  448(d)(2)(A)  or  the 
regulations  thereunder  will  be  treated  as 
the  performance  of  personal  services. 
Therefore,  any  activity  of  the  taxpayer 
that  involves  the  performance  of 
services  in  the  fields  of  health,  law, 
engineering,  architecture,  accounting, 
actuarial  science,  performing  arts,  or 
consulting  (as  such  fields  are  defined  in 
§  1.448-lT)  will  be  treated  as  the 
performance  of  personal  services  for 
purposes  of  this  section. 

(2)  Activities  not  described  in  section 
448(d)(2)(A).  For  purposes  of  this 
section,  any  activity  of  the  taxpayer  not 
described  in  section  448(d)(2)(A)  or  the 
regulations  thereunder  will  not  be 
treated  as  the  performance  of  personal 
services. 

(e)  Principal  activity— (\)  General 
rule.  For  purposes  of  this  section,  the 
principal  activity  of  a  corporation  for 
any  testing  period  will  be  the 
performance  of  personal  services  if  the 
cost  of  the  corporation's  compensation 
(the  compensation  cost)  for  such  testing 
period  that  is  attributable  to  its  activities 
that  are  treated  as  the  performance  of 
personal  services  within  the  meaning  of 
paragraph  (d)  of  this  section  (i.e.,  the 
total  compensation  for  personal  service 
activities)  exceeds  50  percent  of  the 
corporation's  total  compensation  cost 
for  such  testing  period. 

(2)  Compensation  cost — (i)  Amounts 
included.  For  purposes  of  this  section, 
the  compensation  cost  of  a  corporation 
for  a  taxable  year  is  equal  to  the  sum  of 
the  following  amoimts  allowable  as  a 
deduction,  allocated  to  a  long-term 
contract,  or  otherwise  chargeable  to  a 
capital  account  by  the  corporation 
dtiring  such  taxable  year — 

(A)  Wages  and  salaries;  and 

(B)  Any  other  amounts,  attributable  to 
services  performed  for  or  on  behalf  of 
the  corporation  by  a  person  who  is  an 
employee  of  the  corporation  (including 
an  owner  of  the  corporation  who  is 
treated  as  an  employee  under  paragraph 
(g)(2)  of  this  section)  during  the  testing 
period.  Such  amounts  include,  but  are 
not  limited  to,  amounts  attributable  to 
deferred  compensation,  commissions, 
bonuses,  compensation  includible  in 
income  under  section  83,  compensation 
for  services  based  on  a  percentage  of 
profits,  and  the  cost  of  providing  fringe 
benefits  that  are  includible  in  income. 

(ii)  Amounts  excluded. 
Notwithstanding  paragraph  (e)(2)(i)  of 
this  section,  compensation  cost  does  not 
include  amounts  attributable  to  a  plan 
qualified  under  section  401(a)  or  403(a), 
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or  to  a  simplified  employee  pension 
plan  defined  in  section  408(k). 

(3)  Attribution  of  compensation  cost 
to  personal  service  activity — (i) 
Employees  involved  only  in  the 
performance  of  personal  services.  The 
compensation  cost  for  employees 
involved  only  in  the  performance  of 
activities  that  are  treated  as  personal 
services  under  paragraph  (d)  of  this 
section,  or  employees  involved  only  in 
supporting  the  work  of  such  employees, 
are  considered  to  be  attributable  to  the 
corporation's  personal  service  activity. 

(li)  Employees  involved  only  in 
activities  that  are  not  treated  as  the 
performance  of  personal  services.  The 
compensation  cost  for  employees 
involved  only  in  the  performance  of 
activities  that  are  not  treated  as  personal 
services  under  paragraph  (d)  of  this 
section,  or  for  employees  involved  only 
in  supporting  the  work  of  such 
employees,  are  not  considered  to  be 
attributable  to  the  corporation's 
personal  service  activity. 

(iii)  Other  employees.  The 
compensation  cost  for  any  employee 
who  is  not  described  in  either  paragraph 
(e)(3)(i)  or  paragraph  (e)(3)(ii)  of  this 
section  (a  mixed-activity  employee)  is 
allocated  as  follows — 

(A)  Compensation  cost  attributable  to 
personal  service  activity.  That  portion  of 
the  compensation  cost  for  a  mixed 
activity  employee  that  is  attributable  to 
the  corporation's  personal  service 
activity  equals  the  compensation  cost 
for  that  employee  multiplied  by  the 
percentage  of  the  total  time  worked  for 
the  corporation  by  that  employee  during 
the  year  that  is  attributable  to  activities 
of  the  corporation  that  are  treated  as  the 
performance  of  personal  services  imder 
paragraph  (d)  of  this  section.  That 
percentage  is  to  be  determined  by  the 
taxpayer  in  any  reasonable  and 
consistent  manner.  Time  logs  are  not 
required  unless  maintained  for  other 
purposes; 

(B)  Compensation  cost  not 
attributable  to  personal  service  activity. 
That  portion  of  the  compensation  cost 
for  a  mixed  activity  employee  that  is  not 
considered  to  be  attributable  to  the 
corporation's  personal  service  activity  is 
the  compensation  cost  for  that  employee 
less  the  amount  determined  in 
paragraph  (e)(3)(iii)(A)  of  this  section. 

(f)  Services  substantially  performed  by 
employee-owners — (1)  General  rule. 
Personal  services  are  substantially 
performed  during  the  testing  period  by 
employee-owners  of  the  corporation  if 
more  than  20  percent  of  the 
corporation's  compensation  cost  for  that 
period  attributable  to  its  activities  that 
are  treated  as  the  performance  of 
personal  services  within  the  meaning  of 


paragraph  (d)  of  this  section  (i.e.,  the 
total  compensation  for  personal  service 
activities)  is  attributable  to  personal 
services  performed  by  employee- 
owners. 

(2)  Compensation  cost  attributable  to 
personal  services.  For  purposes  of 
paragraph  (f)(1)  of  this  section — 

(i)  The  corporation's  compensation 
cost  attributable  to  its  activities  that  are 
treated  as  the  performance  of  personal 
services  is  determined  under  paragraph 
(e)(3)  of  this  section;  and 

(ii)  The  portion  of  the  amount 
determined  under  paragraph  (f)(2)(i)  of 
this  section  that  is  attributable  to 
personal  services  performed  by 
employee-owners  is  to  be  determined  by 
the  taxpayer  in  any  reasonable  and 
consistent  manner. 

(3)  Examples.  The  provisions  of  this 
paragraph  (f)  may  be  illustrated  by  the 
following  examples: 

Example  1.  For  its  taxable  year  beginning 
February  1,  2001,  Corp  A's  testing  period  is 
the  taxable  year  ending  January  31,  2000. 
During  that  testing  period,  A's  only  activity 
was  the  performance  of  personal  services. 
The  total  compensation  cost  of  A  (including 
compensation  cost  attributable  to  employee- 
owners)  for  the  testing  period  was 
$1,000,000.  The  total  compensation  cost 
attributable  to  employee-owners  of  A  for  the 
testing  period  was  $210,000.  Pursuant  to 
paragraph  (f)(1)  of  this  section,  the  employee- 
owners  of  A  substantially  performed  the 
personal  services  of  A  during  the  testing 
period  because  the  compensation  cost  of  A's 
employee-owners  was  more  than  20  percent 
of  the  total  compensation  cost  for  all  of  A's 
employees  (including  employee-owners). 

Example  2.  Corp  B  has  the  same  facts  as 
corporation  A  in  Example  1,  except  that 
during  the  taxable  year  ending  January  31, 
2001,  B  also  participated  in  an  activity  that 
would  not  be  characterized  as  the 
performance  of  personal  services  under  this 
section.  The  total  compensation  cost  of  B 
(including  compensation  cost  attributable  to 
employee-owners)  for  the  testing  period  was 
$1,500,000  ($1,000,000  atb-ibutable  to  B's 
personal  service  activity  and  $500,000 
attributable  to  B's  other  activity).  The  total 
compensation  cost  attributable  to  employee- 
owners  of  B  for  the  testing  period  was 
$250,000  ($210,000  attributable  to  B's 
personal  service  activity  and  $40,000 
attributable  to  B's  other  activity).  Pursuant  to 
paragraph  (f)(1)  of  this  section,  the  employee- 
owners  of  B  substantially  performed  the 
personal  services  of  B  during  the  testing 
period  because  more  than  20  percent  of  B's 
compensation  cost  during  the  testing  period 
attributable  to  its  personal  service  activities 
was  attributable  to  personal  services 
performed  by  employee-owners  ($210,000). 

(g)  Employee-owner  defined — (1) 
General  rule.  For  purposes  of  this 
section,  a  person  is  an  employee-owner 
of  a  corporation  for  a  testing  period  if'— 

(i)  The  person  is  an  employee  of  the 
corporation  on  any  day  of  the  testing 
period;  and 


(ii)  The  person  owns  any  outstanding 
stock  of  the  corporation  on  any  day  of 
the  testing  period. 

(2)  Special  rule  for  independent 
contractors  who  are  owners.  Any  person 
who  is  an  owner  of  the  corporation 
within  the  meaning  of  paragraph 
(g)(l)(ii)  of  this  section  and  who 
performs  personal  services  for,  or  on 
behalf  of,  the  corporation  is  treated  as 
an  employee  for  purposes  of  this 
section,  even  if  the  legal  form  of  that 
person's  relationship  to  the  corporation 
is  such  that  the  person  would  be 
considered  an  independent  contractor 
for  other  purposes. 

(h)  Special  rules  for  affiliated  group$ 
filing  consolidated  returns — (1)  In 
general.  For  purposes  of  applying  this 
section  to  the  members  of  an  affiliated 
group  of  corporations  filing  a 
consolidated  return  for  the  taxable 
year — 

(i)  The  members  of  the  affiliated 
group  are  treated  as  a  single  corporation; 

(ii)  The  employees  of  the  members  of 
the  affiliated  group  are  treated  as 
employees  of  such  single  corporation: 
and 

(Iii)  All  of  the  stock  of  the  members 
of  the  affiliated  group  that  is  not  owned 
by  any  other  member  of  the  affiliated 
group  is  treated  as  the  outstanding  stock 
of  that  corporation. 

(2)  Examples.  The  provisions  of  this 
paragraph  (h)  may  be  illustrated  by  the 
following  examples: 

Example  1.  The  affiliated  group  AB, 
consisting  of  corporation  A  and  its  wholly 
owned  subsidiary  B,  filed  a  consolidated 
Federal  income  tax  return  for  the  taxable  year 
ending  January  31.  2001,  and  AB  is 
attempting  to  determine  whether  it  is  affected 
by  this  section  for  its  taxable  year  beginning 
February  1,  2001.  During  the  testing  period 
(i.e.,  the  taxable  year  ending  January  31, 
2001),  A  did  not  perform  personal  sarvicaa. 
However,  B's  only  activity  was  the 
performance  of  personal  services.  On  the  last 
day  of  the  testing  period,  employees  of  A  did 
not  own  any  stock  in  A.  However,  some  of 
B's  employees  own  stock  in  A.  In  the 
aggregate,  B's  employees  own  9  percent  of 
A's  stock  on  the  last  day  of  the  tesUng  period. 
Pursuant  to  paragraph  (h)(1)  of  this  section, 
this  section  is  effectively  applied  on  a 
consolidated  basis  to  members  of  an  affiliated 
group  filing  a  consolidated  federal  income 
tax  return.  Because  the  only  employee- 
owners  of  AB  are  the  employees  of  B,  and 
because  B's  employees  do  not  own  more  than 
10  percent  of  AB  on  the  last  day  of  the  testing 
period,  AB  is  not  a  PSC  subject  to  the 
provisions  of  this  section.  Thus,  AB  is  not 
required  to  determine  on  a  consolidated  basis 
whether,  during  the  testing  period,  its 
principal  activity  is  the  providing  of  personal 
services,  or  the  personal  services  are 
substantially  performed  by  employee-owners. 

Example  2.  The  facts  are  the  same  as  in 
Example  1.  except  that  on  the  last  day  of  the 
testing  period  A  o«vns  only  80  percent  of  B. 
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The  remaining  20  percent  of  B  is  owned  by 
employees  of  B.  The  fair  market  value  of  A. 
including  its  80  percent  interest  in  B,  as  of 
the  last  day  of  the  testing  period,  is 
Si  .000.000.  In  addition,  the  fair  market  value 
of  the  20  percent  interest  in  B  owned  by  B's 
employees  is  S50.000  as  of  the  last  day  of  the 
testing  period.  Pursuant  to  paragraphs 
(c)(l)(iv)  and  paragraph  {h)(l)  of  this  section. 
AB  must  determine  whether  the  employee- 
owners  of  A  and  B  (i.e.,  B's  employees)  own 
more  than  10  percent  of  the  fair  market  value 
of  A  and  B  as  of  the  last  day  of  the  testing 
period.  Because  the  S140,000  |(Sl  .000,000  x 
.09)  ■•-  S50.000]  fair  market  value  of  the  stock 
held  by  B's  employees  is  greater  than  10 
percent  of  the  aggregate  fair  market  value  of 
A  and  B  as  of  the  last  day  of  the  testing 
period,  or  $105,000  ($1,000,000  +  $50,000  x 
.10).  AB  may  be  subject  to  this  section  if,  on 
a  consolidated  basts  during  the  testing 
period,  the  principal  activity  of  AB  is  the 
performance  of  personal  services  and  the 
personal  services  are  substantially  performed 
by  employee-owners. 

§1^1-4    Effmrtive  date. 

Sections  1.441-0  through  1.441-3  are 
applicable  for  taxable  years  ending  on  or 
after  the  date  these  regulations  are 
published  in  the  Federal  Register  as 
final  regiilations. 

§§1-441-11, 1.441-2T.  1.441-3T  and  1.441- 
41    [Removad] 

Par.  4.  Sections  1.441-lT,  1.441-2T, 
1.441-3T  and  1.441-4T  are  removed. 

Par  5.  Section  1.442-1  is  revised  to 
read  as  follows: 

§  1 .442-1    Change  of  annual  accounting 


(a)  Approval  of  the  Commissioner.  A 
taxpayer  that  has  adopted  an  aimual 
accounting  period  (as  defined  in 
§  1.441-1^)0))  as  its  taxable  year 
generally  must  continue  to  use  that 
annual  accounting  period  in  computing 
its  taxable  income  and  for  making  its 
federal  income  tax  returns.  If  the 
taxpayer  wants  to  change  its  annual 
accounting  period  and  use  a  new 
taxable  year,  it  must  obtain  the  approval 
of  the  Commissioner,  unless  it  is 
otherwise  authorized  to  change  without 
the  approval  of  the  Commissioner  under 
either  the  Internal  Revenue  Code  (e.g., 
section  444  and  section  859)  or  the 
regulations  thereunder  (e.g.,  paragraph 
(c)  of  this  section).  In  addition,  as 
described  in  §  1.441-l(c)  and  (d),  a 
partnership,  S  corporation,  electing  S 
corporation,  or  personal  service 
corporation  (PSC)  generally  is  required 
to  secure  the  approval  of  the 
Commissioner  to  adopt  or  retain  an 
annual  accoimting  period  other  than  its 
required  taxable  year.  The  manner  of 
obtaining  approval  from  the 
Commissioner  to  adopt,  change,  or 
retain  an  annual  accounting  period  is 
provided  in  paragraph  (b)  of  this 


section.  However,  special  rules  for 
obtaining  approval  may  be  provided  in 
other  sections. 

(b)  Obtaining  approval — (1)  Time  and 
manner  for  requesting  approval.  Except 
as  otherwise  provided  in  paragraph 
(b)(3)  of  this  section,  in  order  to  secure 
the  approval  of  the  Commissioner  to 
adopt,  change,  or  retain  an  annual 
accoimting  period,  a  taxpayer  must  file 
an  application,  generally  on  Form  1128 
(Application  To  Adopt,  Change,  or 
Retain  a  Tax  Year),  with  the 
Commissioner.  The  Form  1128  must  be 
filed  no  earlier  than  the  day  following 
the  close  of  the  first  taxable  year  in 
which  the  taxpayer  wants  the  adoption, 
change,  or  retention  to  be  effective  (the 
first  effective  year)  and  no  later  than  the 
15th  day  of  the  third  calendar  month 
following  the  close  of  the  first  effective 
year.  However,  in  the  case  of  a  change 
that  results  in  a  short  period  of  six  days 
or  less,  the  Form  1128  must  be  filed  no 
later  than  the  15th  day  of  the  third 
calendar  month  following  the  close  of 
the  short  period,  even  though  the  short 
period  is  not  treated  as  a  separate 
taxable  year  under  §  1.441-2(b)(2). 

(2)  General  requirements  for  approval. 
Except  as  provided  in  paragraph  0})(3) 
of  this  section,  an  adoption,  change,  or 
retention  in  annual  accounting  period 
will  be  approved  where  the  taxpayer 
establishes  a  business  purpose  for  the 
requested  annual  accoimting  period  and 
agrees  to  the  Commissioner's  prescribed 
terms,  conditions,  and  adjustinents  for 
effecting  the  adoption,  change,  or 
retention.  In  determining  whether  a 
taxpayer  has  established  a  business 
purpose  and  which  terms,  conditions, 
and  adjustments  will  be  required, 
consideration  will  be  given  to  all  the 
facts  and  cinnmistances  relating  to  the 
adoption,  change,  or  retention, 
including  the  tax  consequences 
resulting  thdtefrom.  Generally,  the 
requirement  of  a  business  purpose  will 
be  satisfied,  and  adjustments  to 
neutralize  any  tax  consequences  will 
not  be  required,  if  the  requested  annual 
accounting  period  coincides  with  the 
taxpayer's  required  taxable  year  (as 
defined  in  §  1.441-l(b)(2)),  ownership 
taxable  year,  or  natural  business  year.  In 
the  case  of  a  partnership,  S  corporation, 
electing  S  corporation,  or  PSC,  deferral 
of  income  to  partners,  shareholders,  or 
employee-owners  will  not  be  treated  as 
a  business  purpose. 

(3)  Administrative  procedures. 
Notwithstanding  the  provisions  of 
paragraphs  (b)(1)  and  (2)  of  this  section, 
the  Commissioner  may  prescribe 
administrative  procedures  under  which 
a  taxpayer  will  be  permitted  to  adopt, 
change,  or  retain  an  annual  accoimting 
period.  These  administrative  procedures 


will  describe  the  business  purpose 
requirements  (including  an  ownership 
taxable  year  and  a  natural  business  year) 
and  the  terms,  conditions,  and 
adjustments  necessary  to  obtain 
approval.  Such  terms,  conditions,  and 
adjustments  may  include  adjustments 
necessary  to  neutralize  the  tax  effects  of 
a  substantial  distortion  of  income  that 
would  otherwise  result  from  the 
requested  annual  accounting  period 
including:  a  deferral  of  a  substantial 
portion  of  the  taxpayer's  income,  or 
shifting  of  a  substantial  portion  of 
deductions,  bom  one  taxable  year  to 
another;  a  similar  deferral  or  shifting  in 
the  case  of  any  other  person,  such  as  a 
beneficiary  in  an  estate:  the  creation  of 
a  short  period  in  which  there  is  a 
substantial  net  operating  loss,  capital 
loss,  or  credit  (including  a  general 
business  credit);  or  the  creation  of  a 
short  period  in  which  there  is  a 
substantial  amount  of  income  to  offset 
an  expiring  net  operating  loss,  capital 
loss,  or  credit.  See,  for  example,  Notice 
2001-34  (2001-23  I.R.B.  1302), 
procedures  to  obtain  the 
Commissioner's  prior  approval  of  an 
adoption,  change,  or  retention  in  annual 
accounting  period  through  application 
to  the  national  office;  Rev.  Proc.  2000- 
11  (2000-3  I.R.B.  309),  automatic 
approval  procedures  for  certain 
corporations;  Notice  2001-35  (2001-23 
I.R.B.  1314),  automatic  approval 
procedures  for  partnerships,  S 
corporations,  electing  S  corporations, 
and  PSCs;  and  Rev.  Proc.  66-50  (1966- 
2  C.B.  1260),  automatic  approval 
procedures  for  individuals.  For 
availability  of  Revenue  Procedures  and 
Notices,  see  §  601.601(d)(2)  of  tiiis 
chapter. 

(4)  Taxpayers  to  whom  section  441(g) 
applies.  If  section  441(g)  and  §  1.441- 
l(b)(l)(iv)  apply  to  a  taxpayer,  the 
adoption  of  a  fiscal  year  is  treated  as  a 
change  in  the  taxpayer's  annual 
accounting  period  under  section  442. 
Therefore,  that  fiscal  year  can  become 
the  taxpayer's  taxable  year  only  with  the 
approval  of  the  Commissioner.  In 
addition  to  any  other  terms  and 
conditions  that  may  apply  to  such  a 
change,  the  taxpayer  must  establish  and 
maintain  books  that  adequately  and 
clearly  reflect  income  for  the  short 
period  involved  in  the  change  and  for 
the  fiscal  year  proposed. 

(c)  Special  rule  for  change  of  annual 
accounting  period  by  subsidiary 
corporation.  A  subsidiary  corporation 
that  is  required  to  change  its  annual 
accounting  period  under  §  1.1502-76, 
relating  to  the  taxable  year  of  members 
of  an  affiliated  group  that  file  a 
consolidated  return,  does  not  need  to 
obtain  the  approval  of  the 


Federal  Register / Vol.  66,  No.  114 / Wednesday,  June  13,  2001  / Proposed  Rules 


31863 


Commissioner  or  file  an  application  on 
Form  1128  with  respect  to  that  change. 

(d)  Special  rule  for  newly  married 
couples.  (1)  A  newly  married  husband 
or  wife  may  obtain  automatic  approval 
under  this  paragraph  (d)  to  change  his 
or  her  annual  accounting  period  in 
order  to  use  tlie  annual  accounting 
period  of  the  other  spouse  so  that  a  joint 
return  may  be  filed  for  the  first  or 
second  taxable  year  of  that  spouse 
ending  after  the  date  of  marriage.  Such 
automatic  approval  will  be  granted  only 
if  the  newly  married  husband  or  wife 
adopting  the  aimual  accounting  period 
of  the  other  spouse  files  a  federal 
income  tax  return  for  the  short  period 
required  by  that  change  on  or  before  the 
15th  day  of  the  4th  month  following  the 
close  of  the  short  period.  See  section 
443  and  the  regulations  thereunder.  If 
the  due  date  for  any  such  short-period 
return  occurs  before  the  date  of 
marriage,  the  first  taxable  year  of  the 
other  spouse  ending  after  the  date  of 
marriage  cannot  be  adopted  under  this 
paragraph  (d).  The  short-period  return 
must  contain  a  statement  at  the  top  of 
page  one  of  the  return  that  it  is  filed 
under  the  authority  of  this  paragraph 
(d).  The  newly  married  husband  or  wife 
need  not  file  Form  1128  with  respect  to 
a  change  described  in  this  paragraph  (d). 
For  a  change  of  annual  accounting 
period  by  a  husband  or  wife  that  does 
not  qualify  under  this  paragraph  (d),  see 
paragraph  (b)  of  this  section. 

(2)  The  provisions  of  this  paragraph 
(d)  may  be  illustrated  by  the  following 
example: 

Example.  H  &  W  marry  on  September  25, 
2001.  H  is  on  a  fiscal  year  ending  June  30, 
and  W  is  on  a  calendar  year.  H  wishes  to 
change  to  a  calendar  year  in  order  to  file  joint 
returns  with  W.  W's  Hrst  taxable  year  after 
marriage  ends  on  December  31,  2001.  H  may 
not  change  to  a  calendar  year  for  2001  since, 
under  this  paragraph  (d),  he  would  have  had 
to  file  a  return  for  the  short  period  from  )uly 
1  to  December  31,  2000,  by  April  16,  2001. 
Since  the  date  of  marriage  occurred 
subsequent  to  this  due  date,  the  return  could 
not  be  nied  under  this  paragraph  (d). 
Therefore,  H  cannot  change  to  a  calendar 
year  for  2001.  However,  H  may  change  to  a 
calendar  year  for  2002  by  Hling  a  return 
under  this  paragraph  (d)  by  April  15,  2002, 
for  the  short  period  from  July  1  to  December 
31,  2001.  If  H  files  such  a  return,  H  and  W 
may  file  a  joint  return  for  calendar  year  2002 
(which  is  W's  second  taxable  year  ending 
after  the  date  of  marriage). 

(e)  Effective  date.  The  rules  of  this 
section  are  applicable  for  taxable  years 
ending  on  or  after  the  date  these 
regulations  are  published  in  the  Federal 
Register  as  final  regulations. 

§§1.442-21  and  1.442-3T    [Ramoved] 

Par.  6.  Sections  1.442-2T  and  1.442- 
3T  are  removed. 


Par.  7.  Section  1.706-1  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  paragraph  (d)  to  read  as  follows: 

§  1 .706-1    Taxable  years  of  partner  and 
partnership. 

(a)  Year  in  which  partnership  income 
is  includible.  (1)  In  computing  taxable 
income  for  a  taxable  year,  a  partner  is 
required  to  include  the  partner's 
distributive  share  of  partnership  items 
set  forth  in  section  702  and  the 
regulations  thereunder  for  any 
partnership  taxable  year  ending  within 
or  with  the  partner's  taxable  year.  A 
partner  must  also  include  in  taxable 
income  for  a  taxable  year  guaranteed 
payments  under  section  707(c)  that  are 
deductible  by  the  partnership  under  its 
method  of  accounting  in  the  partnership 
taxable  year  ending  within  or  with  the 
partner's  taxable  year. 

(2)  The  rules  of  this  paragraph  (a)(l] 
may  be  illustrated  by  the  following 
example: 

Example.  Partner  A  reports  his  income 
using  a  calendar  year,  while  the  partnership 
of  which  he  is  a  member  reports  its  income 
using  a  fiscal  year  ending  May  31.  The 
partnership  reports  its  income  and 
deductions  under  the  cash  method  of 
accounting.  During  the  partnership  taxable 
year  ending  May  31,  2002,  the  partnership 
makes  guaranteed  payments  of  $120,000  to  A 
for  services  and  for  the  use  of  capital.  Of  this 
amount,  $70,000  was  paid  to  A  between  June 
1  and  December  31,  2001,  and  the  remaining 
$50,000  was  paid  to  A  between  January  1  and 
May  31,  2002.  The  entire  $120,000  paid  to  A 
is  includible  in  A's  taxable  income  for  the 
calendar  year  2002  (together  with  A's 
distributive  share  of  partnership  items  set 
forth  in  section  702  for  the  partnership 
taxable  year  ending  May  31,  2002). 

(3)  If  a  partner  receives  distributions 
under  section  731  or  sells  or  exchanges 
all  or  part  of  a  partnership  interest,  any 
gain  or  loss  arising  therefrom  does  not 
constitute  partnership  income. 

(b)  Taxable  year — fl)  Partnership 
treated  as  a  taxpayer.  The  taxable  year 
of  a  partnership  must  be  determined  as 
though  the  partnership  were  a  taxpayer. 

(2)  Partnership's  taxable  year — (i) 
Required  taxable  year.  Except  as 
provided  in  paragraph  (b)(2)(ii]  of  this 
section,  the  taxable  year  of  a  partnership 
must  be — 

(A)  The  majority  interest  taxable  year, 
as  defined  in  section  706(b)(4); 

(B)  If  there  is  no  majority  interest 
taxable  year,  the  taxable  year  of  all  of 
the  principal  partners  of  the 
partnership,  as  defined  in  706(b)(3)  (the 
principal  partners'  taxable  year);  or; 

(C)  If  there  is  no  majority  interest 
taxable  year  or  principal  partners' 
taxable  year,  the  taxable  year  that 
produces  the  least  aggregate  deferral  of 
income  as  determined  under  §  1.706- 
l{b)(3). 


(ii)  Exceptions.  A  partnership  may 
have  a  taxable  year  other  than  its 
required  taxable  year  if  it  elects  to  use 
a  52-53-week  taxable  year  that  ends 
with  reference  to  its  required  taxable 
year,  makes  an  election  under  section 
444,  or  establishes  a  business  purpose 
for  such  taxable  year  and  obtains 
approval  of  the  Commissioner  under 
section  442. 

(3)  Least  aggregate  deferral — (i) 
Taxable  year  that  results  in  the  least 
aggregate  deferral  of  income.  The 
taxable  year  that  results  in  the  least 
aggregate  deferral  of  income  will  be  the 
taxable  year  of  one  or  more  of  the 
partners  in  the  partnership  which  will 
result  in  the  least  aggregate  deferral  of 
income  to  the  partners.  The  aggregate 
deferral  for  a  particular  year  is  equal  to 
the  sum  of  the  products  determined  by 
multiplying  the  month(s)  of  deferral  for 
each  partner  that  would  be  generated  by 
that  year  and  each  partner's  interest  in 
partnership  profits  for  that  year.  The 
partner's  taxable  year  that  produces  the 
lowest  siun  when  compared  to  the  other 
partner's  taxable  years  is  the  taxable 
year  that  results  in  the  least  aggregate 
deferral  of  income  to  the  partners.  If  the 
calculation  results  in  more  than  one 
taxable  year  qualifying  as  the  taxable 
year  with  the  least  aggregate  deferral, 
the  partnership  may  select  any  one  of 
those  taxable  years  as  its  taxable  year. 
However,  if  one  of  the  qualifying  taxable 
years  is  also  the  partnership's  existing 
taxable  year,  the  partnership  must 
maintain  its  existing  taxable  year.  The 
determination  of  the  taxable  year  that 
results  in  the  least  aggregate  deferral  of 
income  generally  must  be  made  as  of  the 
beginning  of  the  partnership's  current 
taxable  year.  The  district  director, 
however,  may  determine  that  the  first 
day  of  the  current  taxable  year  is  not  the 
appropriate  testing  day  and  require  the 
use  of  some  other  day  or  period  that  will 
more  accurately  reflect  the  ownership  of 
the  partnership  and  thereby  the  actual 
aggregate  deferral  to  the  partners  where 
the  partners  engage  in  a  transaction  that 
has  as  its  principal  purpose  the 
avoidance  of  the  principles  of  this 
section.  Thus,  for  example  the 
preceding  sentence  would  apply  where 
there  is  a  transfer  of  an  interest  in  the 
partnership  that  results  in  a  temporary 
transfer  of  that  interest  principally  for 
purposes  of  qualifying  for  a  specific 
taxable  year  under  the  principles  of  this 
section.  For  purposes  of  this  section, 
deferral  to  each  partner  is  measured  in 
terms  of  months  from  the  end  of  the 
partnership's  taxable  year  forward  to  the 
end  of  the  partner's  taxable  year. 

(ii)  Determination  of  the  taxable  year 
of  a  partner  or  partnership  that  uses  a 
52-53  week  taxable  year.  For  purposes 
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of  the  calculation  described  in 
paragraph  (b)(3)(i)  of  this  section,  the 
taxable  year  of  a  partner  or  partnership 
that  uses  a  52-53  week  taxable  year 
must  be  the  same  year  determined 
imder  the  rules  of  section  441(f)  and  the 
regulations  thereunder  with  respect  to 
the  inclusion  of  income  by  the  partner 
orpartnership. 

(iii)  Special  d&minimis  rule.  If  the 
taxable  year  that  results  in  the  least 


aggregate  deferral  produces  an  aggregate 
deferral  that  is  less  than  .5  when 
compared  to  the  aggregate  deferral  of  the 
current  taxable  year,  the  partnership's 
current  taxable  year  will  be  treated  as 
the  taxable  year  with  the  least  aggregate 
deferral.  Thus,  the  partnership  will  not 
be  permitted  to  change  its  taxable  year, 
(iv)  Examples.  The  principles  of  this 
section  may  be  illustrated  by  the 
following  examples: 


Example  1 .  Partnership  P  is  on  a  Rscal  year 
ending  June  30.  Partner  A  reports  income  on 
the  fiscal  year  ending  June  30  and  Partner  B 
reports  income  on  the  fiscal  year  ending  July 
31.  A  and  B  each  have  a  50  percent  interest 
in  partnership  profits.  For  its  taxable  year 
beginning  July  1, 1987,  the  partnership  will 
be  required  to  retain  its  taxable  year  since  the 
fiscal  year  ending  June  30  results  in  the  least 
aggregate  deferral  of  income  to  the  partners. 
This  determination  is  made  as  follows: 


Test  6/30 

Year  end 

Interest  In 

partnership 

profits 

Months  of 
deferral 
for  6/30 
year  end 

Interest  x 
Deferral 

Partner  A 

6/30 
7/31 

.5 
.5 

0 

1 

0 
.5 

Partners 

Aggregate  deferral 

.5 

Test  7/31 

Year  end 

Interest  In 

partnership 

profits 

Months  of 
deferral 
for  7/31 
year  end 

Interest  x 
deferral 

Partner  A 

6/30 
7/31 

.5 
.5 

11 
0 

5.5 
0 

Partner  B 

Aggregate  defenal 

5.5 

Example  2.  The  facts  are  the  same  as  in 
Example  1  except  that  A  reports  income  on 
the  calendar  year  and  B  reports  on  the  fiscal 
year  ending  November  30.  For  the 


partnership's  taxable  year  beginning  July  1, 
1987,  the  partnership  is  required  to  change 
its  taxable  year  to  a  fiscal  year  ending 
November  30  because  such  year  results  in  the 


least  aggregate  deferral  of  income  to  the 
partners.  This  determination  is  made  as 
follows: 


Te«  12/31 

Year  end 

Interest  in 

partnership 

profits 

Months  of 
deferral 
for  12/31 
year  end 

Interest  x 
defen-al 

Partner  A 

12/31 
11/30 

.5 
.5 

0 
11 

0 
5.5 

Parlrwr  B 

Aggregate  defenal 

5.5 

Test  11/30 


Partner  A 

Partner  B 

Aggregate  deferral 


Year  end 


12/31 
11/30 


Interest  in 

partnership 

profits 


Months  of 
deferral 
for  1 1/30 
year  end 


Interest  x 
deferral 


.5 
0 


Example  3.  The  facts  are  the  same  as  in 
Example  2  except  that  B  reports  income  on 
the  fiscal  year  ending  June  30.  For  the 
partnership's  taxable  year  beginning  July  1, 
1987,  each  partner's  taxable  year  will  result 
in  identical  aggregate  deferral  of  income.  If 


the  partnership's  current  taxable  year  was 
neither  a  fiscal  year  ending  June  30  nor  the 
calendar  year,  the  partnership  would  select 
either  the  fiscal  year  ending  June  30  or  the 
calendar  year  as  its  taxable  year.  However, 
since  the  partnership's  current  taxable  year 


ends  June  30,  it  must  retain  its  current 
taxable  year.  This  determination  is  made  as 
follows: 
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Test  12/31 


Year  end 


Interest  in 

partnership 

profits 


Months  of 
deferral 
for  12/31 
year  efKJ 


Interest  X 
deferral 


l^artner  A 
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12/31 
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0 
3.0 


Aggregate  deferral 
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Test  6/30 


Year  end 


Interest  in 

partnership 

profits 


Months  of 

deferral       Interest  x 
for  6/30        deferral 
year  end 


Partner  A 
Partner  B 


12/31 
6/30 


3.0 
0 


Aggregate  deferral 


3.0 


Example  4.  The  facts  are  the  same  as  in 
J  Example  I  except  that  on  December  31, 1987, 
partner  A  sells  a  4  percent  interest  in  the 
partnership  to  Partner  C,  who  reports  income 
on  the  fiscal  year  ending  June  30,  and  a  40 
percent  interest  in  the  partnership  to  Partner 
D,  who  also  reports  income  on  the  fiscal  year 
ending  June  30.  The  taxable  year  beginning 
July  1, 1987,  is  unaffected  by  the  sale. 
However,  for  the  taxable  year  beginning  July_ 


31, 1988,  the  partnership  must  determine  the 
taxable  year  resulting  in  the  least  aggregate 
deferral  as  of  July  1, 1988.  In  this  case,  the 
partnership  will  be  required  to  retain  its  . 
taxable  year  since  the  fiscal  year  ending  June 
30  continues  to  be  the  taxable  year  that 
results  in  the  least  aggregate  deferral  of 
income  to  the  partners. 

Example  5.  "The  facts  are  the  same  as  in 
Example  4except  that  Partner  D  reports 


income  on  the  fiscal  year  ending  April  30.  As 
in  Example  4,  the  taxable  year  during  which 
the  sale  took  place  is  unaffected  by  the  shifts 
in  interests.  However,  for  its  taxable  year 
beginning  July  1, 1988,  the  partnership  will 
be  required  to  change  its  taxable  year  to  the 
fiscal  year  ending  April  30.  This 
determination  is  made  as  follows: 


Test  7/31 


Year  end 


Interest  in 

partnership 

profits 


Monttisof 
deferral 
for  7/31 
year  end 


Interest  x 
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7/31 
6/30 
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.04 
.4 


11 
0 

11 
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0 

44 
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Aggregate  deferral 
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Test  6/30 
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deferral 
for  6/30 
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Interest  x 
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Aggregate  deferral 


4.5 


Test  4/30 
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1 1.706-1  (b)(3)  Test: 

Cun-ent  taxable  year  (June  30)  

Less:  Taxable  year  producing  ttie  least  aggregate  deferral  (April  30) 

Additional  aggregate  defenal  (greater  than  .5) 


4.5 
1.7 


2.8 


31866                Federal  Register / Vol.  66,  No.  114 /Wednesday,  June 

13,  2001/ 

Proposed  Rules 

Example  6.  (i)  Partnership  P  has  two                 income  on  the  fiscal  year  ending  July  31.  A         its  taxable  year  under  §  1.706-1  (b)(3)  to  be 
partners,  A  who  reports  income  on  the  fiscal       and  B  share  profits  equally.  P  has  determined     the  fiscal  year  ending  March  31  as  follows: 
year  ending  March  31,  and  B  who  reports 

Test  3/31 

Year  end 

Interest  in 

partnership 

profits 

Deferral 
for  3/31 
year  end 

Interest  x 
deferral 

Partner  A 

3/3A 
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Partner  B . 
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Aggregate  detenal 

2 

Test  7/31 
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for  7/31 
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defenal 
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3«1 
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.5 
.5 

8 
0 

4 

Partners 

0 

Aggregate  deferral 

4 

(ii)  In  May  1988,  Partner  A  sells  a  45 
percent  interest  in  the  partnership  to  C,  who 
reports  income  on  the  fiscal  year  ending 
April  30.  For  the  taxable  period  beginning 


April  1, 1989,  the  fiscal  year  ending  April  30 
is  the  taxable  year  that  produces  the  least 
aggregate  deferral  of  income  to  the  partners. 
However,  under  paragraph  (b)(3)(iii)  of  this 


section  the  partnership  is  required  to  retain 
its  fiscal  year  ending  March  31.  This 
determination  is  made  as  follows: 


Test  3/31 

Year  end 

Interest  In 

partnership 

profits 

Deferral 
for  3/31 
year  end 
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§1.706-1  (b)(3)  Test: 

Current  taxable  year  (3/31)  

Less:  Taxable  year  producing  the  least  aggregate  defen-al  (4/30) 


Additional  aggregate  deferral  (less  than  .5) 


2.45 
2.05 


.40 


(4)  Measurement  of  partner's  profits 
and  capital  interest —  (i)  In  general.  The 
rules  of  this  paragraph  (b)(4)  apply  in 
determining  the  majority  interest 
taxable  year,  the  principal  partners' 
taxable  year,  and  the  least  aggregate 
deferral  taxable  year. 


(ii)  Profits  interest — (A)  In  general. 
For  piuposes  of  section  706(b).  a 
partner's  interest  in  partnership  profits 
is  generally  the  partner's  percentage 
share  of  partnership  profits  for  the 
ciurent  partnership  taxable  year.  If  the 
partnership  does  not  expect  to  have  net 


income  for  the  current  partnership 
taxable  year,  then  a  partner's  interest  in 
partnership  profits  instead  must  be  the 
partner's  percentage  share  of 
partnership  net  income  for  the  first 
taxable  year  in  which  the  partnership 
expects  to  have  net  income. 
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(B)  Percentage  share  of  partnership 
net  income.  The  partner's  percentage 
share  of  partnership  net  income  for  a 
partnership  taxable  year  is  the  ratio  of: 
the  partner's  distributive  share  of 
partnership  net  income  for  the  taxable 
year,  to  the  partnership's  net  income  for 
the  year.  If  a  partner's  percentage  share 
of  partnership  net  income  for  the 
taxable  year  depends  on  the  amount  or 
nature  of  partnership  income  for  that 
year  (due  to,  for  example,  preferred 
returns  or  special  allocations  of  specific 
partnership  items),  then  the  partnership 
must  make  a  reasonable  estimate  of  the 
amoimt  and  natvire  of  its  income  for  the 
taxable  year.  This  estimate  must  be 
based  on  all  facts  and  circumstances 
known  to  the  partnership  as  of  the  first 
day  of  the  ciurent  partnership  taxable 
year.  The  partnership  must  then  use  this 
estimate  in  determining  the  partners' 
interests  in  partnership  profits  for  the 
taxable  year. 

(C)  Distributive  share.  For  piuposes  of 
this  paragraph  (h)(4](ii),  a  partner's 
distributive  share  of  partnership  net 
income  is  determined  by  taking  into 
account  all  rules  and  regtilations 
affecting  that  determination,  including, 
without  limitation,  section  704(b),  (c), 
and  (e),  section  736,  and  section  743. 

(iii)  Capital  interest.  Generally,  a 
partner's  interest  in  partnership  capital 
is  determined  by  reference  to  the  assets 
of  the  partnership  that  the  partner 
would  be  entitled  to  upon  withdrawal 
irom  the  partnership  or  upon 
liquidation  of  the  partnership.  If  the 
partnership  maintains  capital  accounts 
in  accordance  with  §  1.704— l(b)(2)(iv), 
then  for  purposes  of  section  706(b),  the 
partnership  may  assume  that  a  partner's 
interest  in  partnership  capital  is  the 
ratio  of  the  partner's  capital  account  to 
all  partners'  capital  accounts  as  of  the 
first  day  of  the  partnership  taxable  year. 

(5)  Certain  tax-exempt  partners 
disregarded.  (Reserved] 

(6)  Foreign  partners.  [Reserved] 

(7)  Adoption  of  taxable  year.  A  newly- 
formed  partnership  may  adopt,  in 
accordance  with  §  1.44 1-1  (c),  its 
required  taxable  year,  a  52-53-week 
taxable  year  ending  with  reference  to  its 
required  taxable  year,  or  a  taxable  year 
elected  under  section  444  without 
securing  the  approval  of  the 
Commissioner.  If  a  newly-formed 
partnership  wants  to  adopt  any  other 
taxable  year,  it  must  establish  a  business 
purpose  and  seciu^  the  approval  of  the 
Commissioner  under  section  442. 

(8)  Change  in  taxable  year — (i) 
Partnerships — (A)  Approval  required. 
An  existing  partnership  may  change  its 
taxable  year  only  by  seciuing  the 
approval  of  the  Commissioner  under 
section  442  or  making  an  election  imder 


section  444.  However,  a  partnership 
may  obtain  automatic  approval  for 
certain  changes,  including  a  change  to 
its  required  taxable  year,  pursuant  to 
administrative  procedures  published  by 
the  Commissioner. 

(B)  Short  period  tax  return.  A 
partnership  that  changes  its  taxable  year 
must  make  its  retiun  for  a  short  period 
in  accordance  with  section  443,  but 
must  not  annualize  the  partnership 
taxable  income. 

(C)  Change  in  required  taxable  year.  If 
a  partnership  is  required  to  change  to  its 
majority  interest  taxable  year,  then  no 
further  change  in  the  partnership's 
required  taxable  year  is  required  for 
either  of  the  two  years  following  the 
year  of  the  change.  This  limitation 
against  a  second  change  within  a  three- 
year  period  applies  oidy  if  the  first 
change  was  to  the  majority  interest 
taxable  year  and  does  not  apply 
following  a  change  in  the  partnership's 
taxable  year  to  the  principal  partners' 
taxable  year  or  the  least  aggregate 
deferral  taxable  year. 

(ii)  Partners.  Accept  as  otherwise 
provided  in  the  Internal  Revenue  Code 
or  the  regulations  thereimder  (e.g., 
section  859  regarding  real  estate 
investment  trusts  or  §  1.442-2(c) 
regarding  a  subsidiary  changing  to  its 
consolidated  parent's  taxable  year),  a 
partner  may  not  change  its  taxable  year 
without  securing  the  approval  of  the 
Commissioner  under  section  442. 
However,  certain  partners  may  be 
eligible  to  obtain  automatic  approval  to 
change  their  taxable  years  pursuant  to 
the  regulations  or  administrative 
procedures  published  by  the 
Commissioner.  A  partner  that  changes 
its  taxable  year  must  make  its  rettun  for 
a  short  period  in  accordance  with 
section  443. 

(9)  Retention  of  taxable  year.  In 
certain  cases,  a  partnership  will  be 
required  to  change  its  taxable  year 
unless  it  obtains  the  approval  of  the 
Commissioner  under  section  442,  or 
makes  an  election  under  section  444,  to 
retain  its  current  taxable  year.  For 
example,  a  partnership  using  a  taxable 
year  that  corresponds  to  its  required 
taxable  year  must  obtain  the  approval  of 
the  Commissioner  to  retain  such  taxable 
year  if  its  required  taxable  year  changes 
as  a  result  of  a  change  in  ovraership, 
unless  the  partnership  previously 
obtained  approval  for  its  current  taxable 
year  or,  if  appropriate,  makes  an 
election  under  section  444. 

(10)  Procedures  for  obtaining 
approval  or  making  a  section  444 
election.  See  §  1.442-1  (b)  for  procedures 
to  obtain  the  approval  of  the 
Commissioner  (automatically  or    . 
otherwise)  to  adopt,  change,  or  retain  a 


taxable  year.  See  §§  1.444-lT  and 
1.444-2T  for  qualifications,  and 
§  1.444-3T  for  procedures,  for  making 
an  election  under  section  444. 

***** 

(d)  Effective  date.  The  rules  of  this 
section  are  applicable  for  taxable  years 
ending  on  or  after  the  date  these 
regulations  are  published  in  the  Federal 
Register  as  final  regulations,  except  for 
paragraph  (c)  which  applies  for  taxable 
years  beginning  after  December  31, 
1953. 

§1.706-11    [RwnovMq 

Par.  8.  Section  1.706-lT  is  removed. 

Par.  9.  Section  1.898-4,  as  proposed 
to  be  added  at  58  FR  297,  January  5, 
1993,  is  amended  by  adding  paragraph 
(c)(3)(iv)  to  read  as  follows: 

§1.898-4    Special  rulM. 

***** 

(c)*  *  * 

(3)*   *   * 

(iv)  Recognition  of  income  and 
deductions.  See  §  1.441-2(e)  for  rules 
regarding  the  recognition  of  income  and 
deductions  (e.g.,  amounts  includible  in 
gross  income  pursuant  to  sections  951(a) 
or  553)  if  either  the  majority  United 
States  shareholder,  or  the  specified 
foreign  corporation,  or  both,  elect  to  use 
a  52-53-week  taxable  year  under  this 
paragraph  (c)(3). 
***** 

Par.  10.  Section  1.1378-1  is  added 
imder  the  undesignated  centerheading 
"Small  Business  Corporations  and  Their 
Shareholders"  to  read  as  follows: 

§  1 .1 378-1    Taxable  year  of  S  corporation. 

(a)  In  general.  The  taxable  year  of  an 
S  corporation  must  be  a  permitted  year 
or  a  taxable  year  elected  under  section 
444.  No  corporation  may  make  an 
election  to  be  an  S  corporation  for  any 
taxable  year  unless  the  taxable  year  is  a 
permitted  year  or  a  taxable  year  elected 
under  section  444.  In  addition,  an  S 
corporation  may  not  change  its  taxable 
year  to  any  taxable  year  other  than  a 
permitted  year  or  a  taxable  year  elected  , 
imder  section  444.  A  permitted  year  is 
the  required  taxable  year  (i.e.,  a  taxable 
year  ending  on  December  31),  a  52-53- 
week  taxable  year  ending  with  reference 
to  the  required  taxable  year,  or  any  other 
taxable  year  for  which  the  corporation 
establishes  a  business  purpose  to  the 
satisfaction  of  the  Commissioner  under 
section  442. 

(b)  Adoption  of  taxable  year.  An 
electing  S  corporation  may  adopt,  in 
accordance  with  §  1.441-l(c),  its 
required  taxable  year,  a  52-53-week 
taxable  year  ending  with  reference  to  its 
required  taxable  year,  or  a  taxable  year 
elected  under  section  444  without  the 
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approval  of  the  Conunissioner.  See 
§  1.441-1.  An  electing  S  corporation 
that  wants  to  adopt  any  other  taxable 
year,  must  establish  a  business  purpose 
and  obtain  the  approval  of  the 
(Commissioner  under  section  442. 

(c)  Change  in  taxable  year.  An  S 
corporation  or  electing  S  corporation 
that  wants  to  change  its  taxable  year 
must  obtain  the  approval  of  the 
Commissioner  imder  section  442  or 
make  an  election  under  section  444. 
However,  an  S  corporation  or  electing  S 
corporation  may  obtain  automatic 
approval  for  certain  changes,  including 
a  change  to  its  required  taxable  year, 
pursuant  to  administrative  procedures 
published  by  the  Commissioner. 

(d)  Retention  of  taxable  year.  In 
certain  cases,  an  S  corporation  or 
electing  S  corporation  will  be  required 
to  change  its  taxable  year  unless  it 
obtains  the  approval  of  the 
Commissioner  under  section  442,  or 
makes  an  election  under  section  444,  to 
retain  its  current  taxable  year.  For 
example,  a  corporation  using  a  June  30 
fiscal  year  that  elects  to  be  an  S 
corporation  and,  as  a  result,  is  required 
to  use  the  calendar  year  must  obtain  the 
approval  of  the  Commissioner  to  retain 
its  ciurent  fiscal  year. 

(e)  Procedures  for  obtaining  approval 
or  making  a  section  444  e7ection— (1)  In 
general.  See  §  1.442-1  (b)  for  procedures 
to  obtain  the  approval  of  the 
Commissioner  (automatically  or 
otherwise)  to  adopt,  change,  or  retain  a 
taxable  year.  See  §§  1.444-lT  and 
1.444-2T  for  qualifications,  and  1.444- 
3T  for  procedures,  for  making  an 
election  under  section  444. 

(2)  Special  rules  for  electing  S 
corporations.  An  electing  S  corporation 
that  wants  to  adopt,  change  to,  or  retain 
a  taxable  year  other  than  its  required 
taxable  year  must  request  approval  of 
the  Commissioner  on  Form  2553 
(Election  by  a  Small  Business 
Corporation)  when  the  election  to  be  an 
S  corporation  is  filed  pursuant  to 
section  1362(b)  and  §  1.1362-6.  See 
§  1.1362-€(a)(2)(i)  for  the  manner  of 
making  an  election  to  be  an  S 
corporation.  If  such  corporation  receives 
permission  to  adopt,  change  to,  or  retain 
a  taxable  year  other  than  its  required 
taxable  year,  the  election  to  be  an  S 
corporation  will  be  effective.  Denial  of 
the  request  renders  the  election 
ineffective  unless  the  corporation  agrees 
that,  in  the  event  the  request  to  adopt, 
change  to,  or  retain  a  taxable  year  other 
than  its  required  taxable  year  is  denied, 
it  will  adopt,  change  to,  or  retain  its 
required  taxable  year  or,  if  applicable, 
make  an  election  under  section  444. 

(f)  Effective  date.  The  rules  of  this 
section  are  applicable  for  taxable  years 


ending  on  or  after  the  date  these 
regulations  are  published  in  the  Federal 
Register  as  final  regulations. 

PART  5c— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE 
ECONOMIC  RECOVERY  TAX  ACT  OF 
1981 

Par.  11.  The  authority  citation  for  part 
5c  continues  to  read  as  follows: 

Authority:  26  U.S.C.  168(f)(8)(G)  and  7805. 

§5c.442-1    [Removed] 
Par.  12.  Section  5c.442-l  is  removed. 

PART  5f— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
EQUITY  AND  HSCAL  RESPONSIBILITY 
ACT  OF  1982 

Par.  13.  The  authority  citation  for  part 
5f  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

§5f. 442-1    [Removed] 
Par.  14.  Section  5f. 442-1  is  removed. 

PART  18— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE 
SUBCHAPTER  S  REVISION  ACT  OF 
1982 

Par.  15.  The  authority  citation  for  part 
18  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

S 1 8.1 378-1    [Removed] 

Par.  16.  Section  18.1378-1  is 
removed. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  01-13536  Filed  &-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-0(M)46] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Rreworks  Displays,  Patapsco 
Rh/er,  Baltimore,  Maryland 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regiilations  for  fireworks  displays  to  be 
held  over  the  waters  of  the  Patapsco 
River,  Baltimore,  Maryland.  These 
special  local  regulations  are  necessary  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  fireworks 


displays.  This  action  is  intended  to 
temporarily  restrict  vessel  traffic  in  the 
Patapsco  River  to  protect  spectator  craft 
and  other  vessels  transiting  the  event 
area  from  the  dangers  associated  with 
the  fireworks. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  13,  2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  or  fiax 
them  to  (757)  398-6203.  Commander 
(Aoax),  Fifth  Coast  Guard  District, 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  materials 
received  from  the  public  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  above  address  between  9  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  R.  Houck,  Marine 
Events  Coordinator,  Commander,  Coast 
Guard  Activities  Baltimore,  telephone 
number  (410)  576-2674. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiu^ge  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-00-046), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conunents 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  youi  comments  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  annoimced  by  a  later  notice 
in  the  Federal  Register. 
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Background  and  Purpose 

The  Baltimore  Office  of  Promotions 
sponsors  fireworks  displays  at  various 
times  throughout  the  year  over  the 
waters  of  the  Patapsco  River,  Inner 
Harbor  and  Northwest  Harbor,  near 
Baltimore,  Maryland.  The  events  consist 
of  pyrotechnic  displays  fired  fix>m  two 
barges  positioned  in  the  Inner  Harbor 
and  Northwest  Harbor.  A  large  fleet  of 
spectator  vessels  gathers  nearby  to 
observe  the  fireworks.  Due  to  the  need 
for  vessel  control  during  the  fireworks 
displays,  vessel  traffic  would  be 
temporarily  restricted  to  provide  for  the 
safety  of  spectators  and  transiting 
vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
special  local  regulations  on  specified 
waters  of  the  Patapsco  River.  The 
special  local  regulations  would 
temporarily  restrict  general  navigation 
in  the  event  area  during  the  fireworks. 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area  during  the 
enforcement  time  period.  These 
regulatidns  are  needed  to  control  vessel 
traffic  dining  the  fireworks  displays  to 
enhance  the  safety  of  spectators  and 
transiting  vessels. 

Regulatory  Evaluatioii 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Although  this  proposed  rule  wiU 
prevent  traffic  tmia  transiting  a  portion 
of  the  Patapsco  River  during  the  events, 
the  economic  effect  of  this  regulation 
will  not  be  significant  due  to  the  limited 
duration  of  the  regulation  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 


whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
owners  or  operators  of  vessels,  some  of 
whom  may  be  small  entities,  intending 
to  transit  or  anchor  in  the  effected 
portions  of  the  Patapsco  River  during 
the  events. 

Although  this  regulation  would 
prevent  traffic  from  transiting  or 
anchoring  in  portions  of  the  Patapsco 
River  during  the  event,  the  economic 
effect  of  this  regulation  would  not  be 
significant  because  of  its  limited 
duration  and  the  extensive  advance 
notifications  that  will  be  made  to  the 
maritime  community  via  the  Local 
Notice  to  Mariners,  marine  information 
broadcasts,  and  area  newspapers,  so 
mariners  can  adjust  their  plans 
accordingly. 

ff  you  tnink  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qnalifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking, 
ff  the  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 


wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfimded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  will  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
Commandant  Instruction  M16475.1C, 
and  determined  that  this  proposed  rule 
will  not  significantly  affect  the  quality 
of  the  human  environment.  The 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 
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List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  Section  100.526  is  added  to  read  as 
follows: 

§100.526    Fireworks  Displays,  Patapsco 
River,  Baltimore,  Maryland. 

(a)  Definitions — (1)  Inner  Harbor 
Regulated  Area.  The  Inner  Harbor 
Regulated  Area  is  defined  as  the  waters 
of  the  Patapsco  River  enclosed  within 
the  arc  of  a  circle  with  a  radius  of  400 
feet  and  with  its  center  located  at 
latitude  SQ'IB.Q'  N,  longitude 
076°36.3&prime;  W.  All  coordinates 
reference  Datiun  NAD  1983. 

(2)  Northwest  Harbor  Regulated  Area. 
The  Northwest  Harbor  Regulated  Area  is 
defined  as  the  waters  of  the  Patapsco 
River  enclosed  within  the  arc  of  a  circle 
with  a  radius  of  500  feet  and  with  its 
center  located  at  latitude  39°16.6'  N, 
longitude  076°35.8'  W.  All  coordinates 
reference  Datum  NAD  1983. 

(3)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Activities  Baltimore. 

(4)  Official  Patrol.  The  Official  Pati'ol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Activities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  on  board  and  displaying  a  Coast 
Guard  ensign. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  Inner  Harbor  Regulated  Area  or 
the  Northwest  Harbor  Regulated  Area. 

(2)  The  operator  of  any  vessel  in  these 
areas  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol. 

(ii)  Proceed  as  directed  by  any  official 
patrol. 

(c)  Effective  Dates:  This  section  is 
effective: 

(1)  Annually  from  8:30  p.m.  on  July 
4  until  9:30  p.m.  on  July  4;  and 

(2)  Annually  from  11:45  p.m.  on 
December  31  until  12:45  a.m.  on  January 
1. 


(d)  Rain  Dates:  If  the  July  4  fireworks 
display  is  cancelled  for  the  evening  due 
to  inclement  weather,  then  this  section 
is  effective  between  8:30  p.m.  and  9:30 
p.m.  on  July  5.  If  the  December  31 
fireworks  display  is  cancelled  for  the 
evening  due  to  inclement  weather,  then 
this  section  is  effective  from  1 1 :45  p.m. 
on  January  1  until  12:45  a.m.  on  January 
2.  Notice  of  the  effective  period  will  be 
given  via  Marine  Safety  Radio  Broadcast 
on  VHF-FM  marine  badd  radio, 
Channel  22  (157.1  MHz). 

Dated:  23  May  2001. 

I.E.  Shkor,  ' 

Vice  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  01-14819  Filed  6-12-01;  8:45  am) 
aaxiNG  cooE  wio-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD11-01-008] 

mN2115-AA97 

Security  Zone;  Naval  Supply  Center 
Pier,  San  Diego  Bay,  CA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
create  a  permanent  security  zone  aroimd 
the  Naval  Supply  Center  Pier  at  Naval 
Base,  San  Diego,  at  the  request  of  the 
U.S.  Navy.  The  establishment  of  this 
security  zone  is  needed  to  ensiu^  the 
physical  protection  of  naval  vessels 
moored  at  the  Naval  Supply  Center  Pier. 
DATES:  Comments  must  be  received  on 
or  before  August  13,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
LTJG  Erin  Calvert.  U.S.  Coast  Guard 
Marine  Safety  Office,  2716  North  Harbor 
Drive.  San  Diego,  CA.  92101-1064,  (619) 
683-6477.  The  Marine  Safety  Office 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Office  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Patricia  Springer,  Vessel 
Traffic  Management  Section,  11th  Coast 
Guard  District,  telephone  (510)  437- 
2951;  e-mail  pspringer@dll.uscg.mil. 
SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
any  other  materials  to  the  address  listed 
under  ADDRESSES.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  this  rulemaking,  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  this  is  not 
practical,  a  second  copy  of  any  bound 
materials  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period 
and  may  change  this  proposal  in  view 
of  the  comments. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to 
make  oral  presentations  will  aid  in  the 
rulemaking  process.  Persons  may 
request  a  public  hearing  by  writing  to 
the  address  listed  above  in  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportimity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  create  a 
permanent  secvirity  zone  around  the 
Naval  Supply  Center  Pier  at  Naval  Base, 
San  Diego.  The  security  zone  consists  of 
the  waters  of  San  Diego  Bay  extending 
approximately  100  feet  out  bom  the 
north,  west,  and  south  sides  of  the 
Naval  Supply  Center  Pier. 

Currently,  there  is  a  restricted  area 
around  the  Naval  Supply  Center  Pier,  33 
CFR  334.870(d).  The  Navy  believes  that 
this  restricted  area,  by  itself,  is 
insufficient  to  adequately  safeguard  its 
vessels.  The  Navy  has  been  reviewing 
all  aspects  of  its  anti-terrorism  and  force 
protection  postiire  in  response  to  the 
attack  on  the  USS  COLE.  The  creation 
of  this  security  zone  will  safeguard 
vessels  moored  at  the  Naval  Supply 
Center  Pier  and  waterside  facilities  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  The  creation  of  this  security 
zone  will  also  prevent  recreational  and 
commercial  craft  from  interfering  with 
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military  operations  involving  naval 
vessels  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  their  respective  crews,  from  the 
navigational  hazards  posed  by  such 
military  operations.  Unlike  the  current 
restricted  area,  under  this  proposed  rule 
entry  into,  transit  through,  or  anchoring 
within  this  security  zone  would  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  the  Commander, 
Naval  Base  San  Diego,  or  the 
Commanding  Officer,  Naval  Station,  San 
Diego. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  seizure  and  forfeitiue  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  $250,000,  and  imprisonment  for 
not  more  than  10  years. 

The  U.S.  Coast  Guard  may  be  assisted 
in  the  patrol  and  enforcement  of  this 
security  zone  by  the  U.S.  Navy. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26. 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regidatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  proposal  will  have 
minimal  additional  impact  on  vessel 
traffic  because  it  is  only  a  slight 
modification  and  expansion  of  the 
existing  security  zone  codified  at  33 
CFR  165.1105. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  proposal  would 
have  significant  impact  on  a  substantial 
niunber  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  thefr 
fields  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  vessel  traffic  would  be 
allowed  to  pass  through  the  zone  with 
the  permission  of  the  Captain  of  the 
Port. 


Collection  of  Information 

This  proposed  regulation  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  regulation  under  Executive 
Order  13132  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regidation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630m  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  the 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
enviroimiental  impact  of  this  regulation 
and  concluded  that,  under  Figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures, 
Waterways. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g)  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.1121  is  added  to  read 
as  follows: 

$165.1121    Security  Zone:  San  Diego,  CA. 

(a)  Location.  The  following  area  is  a 
seciuity  zone:  the  waters  of  San  Diego 
Bay  extending  approximately  100  feet 
from  the  north,  west,  and  south  sides  of 
the  Naval  Supply  Center  Pier  enclosed 
by  lines  connecting  the  following 
points:  Beginning  at  32°42'50'  N, 
117''10'25'  W  (Point  A);  to  32°42'50'  N. 
117°10'38''  W  (Point  B);  to  32°42'54''  N. 
117''10'38''  W  (Point  C);  to  32«'42'54'  N, 
117°10'25''W  (Point  D). 

(b)  In  accordance  with  the  general 
regidations  in  §  165.33  of  this  part,  entry 
into  the  area  of  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  the  Commanding  Officer,  Naval  ~ 
Base,  San  Diego.  Section  165.33  also 
contains  other  general  requirements. 

(c)  The  U.S.  Coast  Guard  may  be 
assisted  in  the  patrol  and  enforcement 
of  this  security  zone  by  the  U.S.  Navy. 

Dated:  May  22,  2001. 
E.R.  Riutta, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

[FR  Doc.  01-14821  Filed  6-12-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD11-01-4)11] 

RIN2115-AA97 

Security  Zone;  Naval  Amphibious 
Base,  San  Diego  Bay,  CA. 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
create  a  permanent  security  zone  around 
the  Naval  Amphibious  Base,  Coronado, 
California,  at  die  request  of  the  U.S. 
Navy.  This  security  zone  will  be 
established  inside  an  already  exiting 
restricted  area  defined  by  the  U.S.  Navy 
maintained  buoys.  The  establishment  of 
this  security  zone  is  needed  to  ensure 
the  physical  protection  of  naval  vessels 
and  their  activities  at  Naval  Base, 
Coronado. 

DATES:  Comments  must  be  received  on 
or  before  August  13,  2001. 
ADDRESSES:  Comments  may  be  mailed  to 
LT  Kathleen  Garza,  U.S.  Coast  Guard 
Marine  Safety  Office,  2716  North  Harbor 
Drive,  San  Diego,  CA,  92101-1064,  (619) 
683-6477.  The  Marine  Safety  Office 
maintains  the  public  docket  for  this 
rulemaking.  Conunents  and  material 
received  from  the  public,  as  well  as 
doounents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Office  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Patricia  Springer,  Vessel 
Traffic  Management  Section,  11th  Coast 
Guard  District,  telephone  (510)  437- 
2951;  e-mail  pspringer@dll.uscg.mil. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data,  or 
any  other  materials  to  the  address  listed 
imder  ADDRESSES.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  docket 
number  for  this  rulemaking,  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  The  Coast  Guard 
requests  that  all  conunents  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  this  is  not 
practical,  a  second  copy  of  any  bound 


materials  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
received  during  the  comment  period 
and  may  change  this  proposal  in  view 
of  the  comments. 

No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportimity  to 
make  oral  presentations  will  aid  in  the 
rulemaking  process.  Persons  may 
request  a  public  hearing  by  writing  to 
the  address  listed  above  in  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  woidd  be  beneficial.  If  it 
determines  that  the  opportiuiity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  aimounced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  create  a 
permanent  security  zone  around  the 
Naval  Amphibious  Base,  Coronado, 
California,  at  the  request  of  the  U.S. 
Navy.  The  security  zone  will  consist  of 
the  waters  of  San  Diego  Bay  aroiuid  the 
perimeter  of  the  Naval  Amphibious 
Base,  extending  approximately  100 
yards  out. 

Currently,  there  is  a  restricted  area 
around  the  Naval  Amphibious  Base,  33 
CFR  334.860.  The  Navy  believes  that 
this  restricted  area,  by  itself,  is 
insufficient  to  adequately  safeguard  its 
vessels  and  the  military  operations 
involving  the  base.  The  Navy  has  been 
reviewing  all  aspects  of  its  anti- 
terrorism and  force  protection  posture 
in  response  to  the  attack  on  the  USS 
COLE.  The  creation  of  this  security  zone 
will  safeguard  vessels  moored  at  the 
Naval  Amphibious  Base  and  waterside 
facilities  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  The  creation  of  this 
security  zone  will  also  prevent 
recreational  and  conmiercial  craft  fi'om 
interfering  with  military  operations 
involving  naval  vessels  and  it  will 
protect  transiting  recreational  and 
commercial  vessels,  and  their  respective 
crews,  from  the  navigational  hazards 
posed  by  such  military  operations. 
Unlike  the  current  restricted  area,  imder 
this  proposed  rule  entry  into,  transit 
through,  or  anchoring  within  this 
security  zone  would  be  prohibited 
uidess  authorized  by  the  Captain  of  the 
Port,  the  Commander,  Naval  Base  San 
Diego,  or  the  Commanding  Officer, 
Naval  Station,  San  Diego. 

Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 


set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  seizure  and  forfeiture  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  $250,000,  and  imprisonment  for 
not  more  than  10  years. 

The  U.S.  Coast  Guard  may  be  assisted 
in  the  patrol  and  enforcement  of  this 
security  zone  by  the  U.  S.  Navy. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regidatory  policies  and  procedures  of 
the  Department  of  Transportation  (EKDT) 
(44  FR  11040.  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  This  proposal  will  have 
minimal  additional  impact  on  vessel 
traffic  because  it  is  only  a  slight 
modification  and  expansion  of  the 
existing  security  zone  codified  at  33 
CFR  165.1105. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  proposal  would 
have  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields  and  governmental  jurisdictions 
with  popidations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  vessel  traffic  would  be 
allowed  to  pass  through  the  zone  with 
the  permission  of  the  Captain  of  the 
Port. 

Collection  of  Information 

This  proposed  regulation  contains  no 
collection  of  information  requirements 
imder  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  regulation  under  Executive 
Order  13132  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  imder  that  Order. 
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Unfunded  Mandates  Reform  Act 

The  Unfunded  mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630m  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  the 
applicable  standards  in  sections  3(a) 
and  3(b)(2)  of  Executive  Order  12988, 
Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  Figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  Ml 64 75. IC,  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g}  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165,1120  is  added  to  read 
as  follows: 

§165.1120    Security  Zone:  San  Diego,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  San  Diego 
Bay,  enclosed  by  lines  connecting  the 
following  points:  Beginning  at 
32°40'30.0''  N,  117*'10'03.0''  W  (Point  A); 
thence  running  northeasterly  to 
32°40'54.0''  N.  117°09'35.5''  W  (Point  B); 
thence  running  northeasterly  to 
32°40'55.0'  N,  117°09'27.0''  W  (Point  C); 
thence  running  southeasterly  to 
32''40'43.0"  N,  117°09'09.0''  W  (Point  D); 
thence  running  southerly  to  32°40'39.0'' 
N,  117''09'08.0''  (Point  E);  dience 
running  southwesterly  to  32''40'30.0''  N, 
117°09'12.9''  W  (Point  F);  thence 
running  a  short  distance  to  32°40'29.0'' 
N,  117°09'14.0'  W  (Point  G);  tiience 
running  southwesterly  to  32°40'26.0'  N, 
117°09'17.0''  W  (Point  H);  Uience 
running  northwesterly  to  the  shoreline 
to  32°40'31.0''  N.  117°09'22.5"  W  (Point 
I). 

(b)  In  accordance  vdth  the  general 
regulations  in  §165.33  of  this  part,  entry 
into  the  area  of  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  the  Commanding  Officer,  Naval 
Base,  San  Diego. 

(c)  The  U.S.  Coast  Guard  may  be 
assisted  in  the  patrol  and  enforcement 
of  this  security  zone  by  the  U.S.  Navy. 

Dated:  May  22,  2001. 
E.R.  Riutta, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

[PR  Doc.  01-14820  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  4910-1S-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[CA-034-FIN;  FRL-69964] 

Clean  Air  Act  Redesignation  and 
Reclassification,  Searies  Valley 
Nonattainment  Area;  Designation  of 
Coso  Junction,  Indian  Wells  Valley, 
and  Trona  Nonattainment  Areas; 
Reclassification  of  Coso  Junction  and 
Indian  Wells  Valley  Nonattainment 
Areas;  California;  Particulate  Matter  of 
10  Microns  or  Less  (PM-10) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  change 
the  boundaries  of  the  Searies  Valley, 
California  moderate  PM-10 
nonattainment  areas  (NA)  by  dividing 
that  area  into  three  separate  NAs:  Coso 
Junction,  Indian  Wells  Valley,  and 
Trona.  Because  air  quality  violations  or 
inadequate  monitoring  data,  EPA  is  also 
proposing  to  find  that  the  proposed 
Coso  Junction  and  Indian  Wells  Valley 
NAs  have  not  attained  the  24 -hour  and 
annual  PM-10  national  ambient  air 
quality  standards  (NAAQS)  by  the  Clean 
Air  Act  (CAA)  mandated  attainment 
date  for  moderate  nonattainment  areas. 
EPA  is  further  proposing  to  find  that  the 
proposed  Trona  NA  has  attained  the  24- 
hour  and  annual  NASQS. 

If  EPA  takes  final  action  on  this 
proposal,  the  Searies  Valley  NA  would 
be  split  into  three  new  NAs,  and  the 
Coso  Junction  and  Indian  Wells  Valley 
NAs  would  be  reclassified  by  operation 
of  law  as  serious  PM-10  NAs  under 
section  188(b)(2)(A)  of  the  CAA.  The 
classification  of  the  proposed  Trona 
PM-10  NA  would  remain  moderate. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  13,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to  John  Ungvarsky,  U.S. 
Environmental  Protection  Agency, 
Region  9,  Air  Division,  Planning  Office 
(AIR-2),  75  Havrthome  Street,  San 
Francisco,  California  94105. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ungvarsky,  U.S.  Environmental 
Protection  Agency,  Region  9,  Air 
Division,  Planning  Office  (AIR-2),  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  (415)  744-1286, 
ungvarsky.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  NAAQS  are  safety  thresholds  for 
certain  ambient  air  pollutants  set  by 
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EPA  to  protect  public  health  and 
welfare.  PM-10  is  among  the  ambient 
air  pollutants  for  which  EPA  has 
established  a  health-based  standard. 
PM-10  causes  adverse  health  effects  by 
penetrating  deep  in  the  lung, 
aggravating  the  cardiopulmonary 
system.  Children,  the  elderly,  and 
people  with  asthma  and  heart 
conditions  are  the  most  vidnerable. 

On  November  15, 1990,  the  date  of 
enactment  of  the  1990  Clean  Air  Act' 
Amendments,  PM-10  areas  with  PM-10 
levels  exceeding  health  standards  and 
meeting  the  qualifications  of  section 
107(d)(4)(B)  of  the  Act  were  designated 
nonattainment  by  operation  of  law. 
Once  an  area  is  designated 
nonattainment,  section  188  of  the  Act 
outlines  the  process  for  classification  of 
the  area  and  establishes  the  area's 
attaiimient  date.  Pursuant  to  section 
188(a),  all  PM-10  nonattainment  areas 
were  initially  classified  as  moderate  by 
operation  of  law  upon  designation  as 
nonattainment.  These  nonattainment 
designations  and  moderate  area 
classification  were  codified  in  40  CFR 
part  81  in  a  Federal  Register  notice 
published  on  November  6, 1991  (56  FR 
56694).  The  Searles  Valley  plaiming 
area  was  designated  nonattainment  and 
classified  as  moderate.  See  40  CFR 
81.305. 

States  containing  areas  which  were 
designated  as  moderate  nonattainment 
by  operation  of  law  under  section 
107(d)(4)(B)  were  to  develop  and  submit 
state  implementation  plans  (SIPs)  to 
provide  for  the  attainment  of  the  PM-10 
NAAQS  by  no  later  than  December  31 , 
1994.  Pursuant  to  section  189(a)(2), 
those  SIP  revisions  were  to  be  submitted 
to  EPA  by  November  15, 1991. 

Situated  at  the  southeastern  end  of  the 
Sierra  Nevada  Mountains,  the  Searles 
Valley  NA  includes  portions  of  three 
coimties  (i.e.,  Layo,  Kern,  and  San 
Bernardino)  with  its  boundaries  defined 
by  United  States  Geological  Survey 
(USGS)  Hydrologic  Unit  #18090205,  an 
area  of  approximately  2000  square 
miles.  40  CFR  81.305. 

Because  of  the  natiire  of  the  PM-10 
exceedances  and  the  local  jurisdictional 
boundaries  wathin  the  NA,  the 
California  Air  Resources  Board  (GARB) 
has  historically  treated  the  Searles 
Valley  NA  as  three  separate  planning 
subregions.  When  the  original  moderate 
area  SIP  was  developed  in  1991,  the 
PM-10  exceedances  that  formed  the 
basis  for  the  planning  strategies  were 
determined  to  be  caused  by  local 
soiut:es  in  each  of  the  subregions.' 


'  "PM-10  State  Implementation  Plan  for  the 
Searles  Valley  Planning  Area.  Draft  Final," 
November  1991,  pages  2-7. 


County  boundaries  have  also  played  a 
major  role  in  the  apportionment  of 
planning  responsibilities  and 
development  of  subregions  within  the 
Searles  Valley  NA.  The  Inyo  County 
portion  of  the  NA  is  under  the 
jurisdiction  of  the  Great  Basin  Air 
Pollution  Control  District  (APCD)  and  is 
referred  to  as  the  Coso  Junction 
subregion.  The  Kern  County  portion  is 
under  the  jurisdiction  of  the  Kern 
Coimty  APCD  and  is  referred  to  as  the 
Indian  Wells  Valley  subregion.^  The  San 
Bernardino  County  portion  is  under  the 
jurisdiction  of  the  Mojave  Desert  Air 
Quality  Management  District  (AQMD) 
and  is  referred  to  as  the  Trona 
subregion. 

In  October  1993,  GARB  submitted  to 
EPA  a  moderate  area  SIP  jointly 
developed  by  the  Great  Basin  Unified 
APCD,  Kern  County  APCD,  and  Mojave 
Desert  AQMD.  The  affected  districts 
asserted,  and  GARB  concurred,  that 
three  distinct,  localized  and 
independent  PM-10  problems  existed  in 
the  Searles  Valley  NA.^  To  support  this 
division,  GARB  explained  that  the 
hydrologic  zone  that  defines  the 
boundaries  of  the  NA  actually 
encompasses  three  separate  valleys. 
GARB  indicated  that  the  valleys  are 
distinct  from  one  another  and  do  not 
appear  to  share  the  same  PM-10 
exceedances  and  stated  that  localized 
strategies  can  be  justified  on  the  basis  of 
geography  and  topography.  See  Boyd 
letter.* 

Although  GARB  has  historically 
treated  the  Searles  Valley  NA  as  three 
separate  planning  areas,  they  did  not 
officially  request  the  area  be  divided 
into  three  NAs  imtil  very  recently. 

n.  Rationale  for  Establishing  Coso 
Junction,  Indian  Wells  Valley,  and 
Trona  as  new  Nonattainment  Areas 

A.  CARB's  Request 

On  May  4,  2001,  GARB  submitted  to 
EPA  a  request  under  CAA  section 
107(d)(3)(D)  to  revise  the  boundaries  for 
the  Searles  Valley  NA  by  dividing  the 
area  into  three  separate  PM-10 
nonattainment  areas,  Coso  Junction, 


2  Prior  to  1997,  this  area  was  referred  to  as  the 
China  Lake  subregion. 

•     ^  Letter  from  lames  D.  Boyd,  Executive  Officer, 
CARB,  to  Felicia  Marcus,  Regional  Administrator, 
EPA  Region  IX,  dated  October  28,  1993  (Boyd 
letter). 

*  Subsequent  to  the  October  1993  submittal  and 
in  further  support  of  the  Districts'  and  CARB's 
assertion  that  the  PM-10  problems  in  the  Searles 
Valley  nonattainment  area  are  distinct,  on  July  2, 
1996,  CARB  submitted  to  EPA  a  redesignatioii 
request  and  maintenance  plan  for  the  Trona 
subregion.  and  on  July  28, 1997,  CARB  submitted 
to  EPA  a  redesignation  request  and  maintenance 
plan  for  the  Indian  Wells  Valley  subregion.  EPA  is 
not  acting  on  these  submittals  in  today's  notice. 


Indian  Wells  Valley,  and  Trona,  to  be 
separated  along  the  Inyo,  Kern,  and  San 
Bernardino  county  lines  within  the 
Searles  Valley  NA.  Together,  the  three 
proposed  NAs  would  cover  the  same 
geographic  area  as  the  existing  Searles 
Valley  PM-10  NA.s 

Under  section  107(d)(3)(D),  the 
Governor  of  any  State,  on  the  Governor's 
own  motion,  is  authorized  to  submit  to 
the  Administrator  a  revised 
designation  °  of  any  nonattainment  area 
or  portions  thereof  within  the  State.  In 
determining  whether  to  approve  or  deny 
a  State's  request  for  a  revision  to  the 
designation  of  an  area  under  section 
107(d)(3)(D),  EPA  uses  the  same  factors 
Congress  directed  EPA  to  consider  when 
the  Agency  initiates  a  revision  to  a 
designation  of  an  area  on  its  own 
motion  under  section  107(d)(3)(A). 
These  factors  include  "air  quality  data, 
planning  and  control  considerations,  or 
any  other  air  quality-related 
considerations  the  Administrator  deems 
appropriate." 

B.  Air  Quality  Data  and  Related 
Considerations 

As  discussed  below,  air  quality  data 
for  the  Searles  Valley  NA  and  analysis 
of  wind  patterns  indicate  that  the 
recorded  exceedances  of  the  24 -hour 
PM-10  NAAQS  during  the  1992  through 
2000  ^  time  fi'ame  in  the  Coso  Junction 
and  Indian  Wells  Valley  subregions  are 
not  the  result  of  transport  between  the 
subregions  in  the  NA  area. 

1.  Coso  Junction 

From  April  1993  through  May  1996, 
the  Great  Basin  Unified  APCD 
conducted  a  study  of  PM-10  transport 
fitjm  Owens  Valley.^  The  study  showed 
that  wind  blown  dust  from  the  Owens 
Valley  PM-10  nonattainment  area, 
specifically  emissions  bom  the  Owens 
(dry)  Lake,  contributed  to  the  monitored 
exceedances  at  Coso  Jimction.  The  study 
documented  that  when  exceedances 
occurred  in  Coso  Junction,  the  winds 
were  fixjm  the  north.  This  factor  alone 
eliminates  the  possibility  of  sources 
fi-om  Indian  Wells  Valley  and  Trona 


'  Letter  from  Michael  Kenny,  Executive  Officer, 
CARB,  to  Laura  Yoshii,  Acting  Regional 
Administrator,  EPA  Region  IX,  dated  May  4,  2001 
(Kenny  letter). 

*  Boundary  changes  are  an  inherent  part  of  a 
designation  or  redesignation  of  an  area  under  the 
CAA.  See  CAA  section  107(d){l)(B)(ii). 

'  Data  for  the  1992-2000  period  is  provided  in 
IV. B  as  support  for  EPA's  proposed  division  of  the 
Searles  Valley  NA  into  three  separate  NAs.  For 
purposes  of  the  proposed  findings  discussed  in 
sections  IV  and  V  of  this  notice,  EPA  is  relying  on 
data  from  the  1992-1994  time  frame. 

"  See  letter  from  Duane  Ono,  Great  Basin  Unified 
APCD,  to  Fohn  Kennedy,  EPA  Region  IX,  dated 
March  26,  2001  (Ono  letter)  enclosing  Owens 
Study. 
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contributing  to  the  exceedances  in  Coso 
Jimction  since  these  subregions  are 
located  to  the  south  of  Coso  Jimction. 
Since  the  completion  of  the  transport 
study,  two  exceedances  occurred  in  the 
Coso  Junction  subregion.  The  Great 
Basin  Unified  APCD  has  indicated  that 
at  least  one  of  these  exceedances  was 
attributed  to  wind  blown  dust  from  the 
Owens  Valley  NA.« 

2,  Indian  Wells  Valley 

hi  April  1995  and  March  1998,  the 
Indian  Wells  Valley  subregion  exceeded 
the  24-hour  PM-10  NAAQS.  The  1995 
exceedance  was  captured  as  part  of  the 
Great  Basin  Unified  APGD's  transport 
study  and,  like  the  same  day  exceedance 
at  Coso  Junction,  appears  to  have  been 
caused  when  winds  were  from  the 
north,  thus  implicating  Owens  Lake  in 
the  adjacent  Owens  VaJley  NA,  and  not 
Trona  sources,  as  a  likely  contributor  to 
the  exceedance.  See  Ono  letter.  The 
cause  of  the  1998  exceedance  (165  ug/ 
m^)  is  currently  being  analyzed  by 
GARB.  In  this  instance,  the  exceedance 
occurred  when  winds  were  fit)m  the 
south,  which  eliminates  the  possibility 
of  sources  in  Trono  or  Coso  Junction 
contributing  to  the  exceedance.  In 
addition,  the  corresponding  same-day 
PM-10  values  in  Coso  Junction  (21  ug/ 
m^)  and  Trona  (24  ug/m^)  were  well 
below  the  24-hour  PM-10  NAAQS,  an     ' 
indication  that  the  sources  causing  the 
exceedance  in  Indian  Wells  Valley  did 
not  impact  PM-10  levels  in  the  Coso 
Junction  or  Trono  subregions. 

3.  Trona 

The  Tronba  subregion  has  not 
recorded  an  exceedance  of  the  24-hour 
PM-10  NAAQS  since  1990. 

C.  Planning  and  Control  Considerations 

Each  of  the  subregions  in  the  Searles 
Valley  NA  is  associated  with  a  separate 
valley  in  the  NA.  The  corresponding 
topography  of  the  valleys  limits  the 
transport  of  PM-10  emissions  between 
the  Searles  Valley  subregions.  See 
Kenny  letter.  With  the  exception  of 
transport  of  PM-10  from  Owens  Lake 
into  Searles  Valley,  as  described  above, 
there  is  no  indication  or  record  of 
sources  in  any  one  subregion  impacting 
PM-10  levels  in  an  adjacent  subregion. 

The  proposed  Coso  Jimction  NA 
corresponds  with  the  current  Coso 
Junction  subregion  planning  area  and 
the  Rose  Valley.  The  Rose  Valley  is 
bounded  by  the  Coso  Range  to  the  east 
and  south.  The  Sierra  Nevada  Range 
bounds  the  Valley  to  the  west,  and  the 
intersection  of  the  two  ranges  makes  up 
the  northern  boundary. 


a  See  Ono  letter. 


The  proposed  Indian  Wells  Valley  NA 
corresponds  with  the  current  Indian 
Wells  Valley  subregion  planning  area 
and  the  Indian  Wells  Valley.  This  valley 
is  bounded  by  the  Argus  Range  to  the 
east,  the  Sierra  Nevada  Range  to  the 
west.  The  El  Paso  Mountains  bound  the 
southern  area,  and  the  Coso  Range 
closes  off  the  northern  end. 

The  proposed  Trona  NA  corresponds 
with  the  Trona  subregion  planning  area 
and  the  Searles  Valley,  which  contains 
the  Searles  (dry)  Lake.  This  valley  is 
bounded  by  the  Slate  Range  to  the  east 
and  Argus  Range  to  the  west.  These  two 
ranges  join  together  at  the  north  and 
south  to  fully  encompass  the  Searles 
(dry)  Lake.  The  Mojave  Desert  AQMD  is 
primarily  responsible  for  this  subregion, 
although  a  small  portion  of  Inyo  County, 
which  is  under  the  jurisdiction  of  Great 
Basin  Unified  APCD,  falls  within  the 
proposed  Trona  NA. 

Tnese  valleys  are  distinct  frttm  one 
another  and  do  not  share  the  same  PM- 
10  exceedances.  As  a  result,  separate 
NAs  with  localized  strategies  on  the 
basis  of  the  area's  geography  and 
topography  are  appropriate. 

In  addition,  as  stated  earlier.  CARB's 
moderate  area  SIP  incorporates  an 
attaiimient  strategy  and  demonstration 
for  each  of  the  respective  subregions 
corresponding  to  the  jurisdictions  of  the 
three  local  air  districts.  Subsequent  SIP 
revisions  for  the  Searles  Valley  NA  have 
been  prepared  and  adopted  by  the 
responsible  air  district  in  each 
subregion,  each  reflecting  the  unique 
contributors  to  nonattainment  under  its 
jurisdiction.  These  administrative  and 
planning  considerations  further  support 
CARB's  request  that  the  Searles  Valley 
NA  be  divided  into  three  separate  NAs. 

Based  on  the  State's  request  and 
consideration  of  the  supporting  factors 
described  above,  we  are  today  proposing 
to  change  the  boundaries  for  the  Searles 
Valley  NA  by  dividing  the  area  into  the 
Coso  Junctiuon,  Indian  Wells  Valley  and 
Trona  NAs  reflecting  the  historical 
subregional  divisions  that  have  been  in 
place  since  the  early  1990's. 

m.  Proposed  Boundaries  for  the 
■Proposed  Coso  Junction,  Indian  Wells 
Valley  and  Trona  Nonattainment  Areas 

The  proposed  Coso  Junction  NA 
boundaries  would  consist  of  the  portion 
of  Inyo  Coimty  contained  within  USGS 
Hydrologic  Unit  #18090205.  The 
proposed  Indian  Wells  Valley  NA 
boundaries  would  include  the  portion  of 
Kern  County  contained  within  USGS 
Hydrologic  Unit  #18090205.  The 
proposed  Trona  NA  boundaries  would 
include  the  portion  of  the  San 
Bernardino  County  contained  within 
USGS  Hydrologic  Unit  #18090205.  The 


combination  of  these  three  proposed 
NAs  would  comprise  the  same  area 
included  in  the  Searles  Valley  NA  as  set 
forth  in  40  CFR  81.305. 

IV.  Proposed  Findings  of  Attainment 
and  Nonattainment 

A.  Clean  Air  Act  Requirements 

EPA  has  the  responsibility,  pursuant 
to  sections  179(c)  and  188(b)(2)  of  the 
Act,  of  determining  within  6  months  of 
the  applicable  attainment  date,  whether 
PM-10  nonattainment  areas  have 
attained  the  NAAQS.  Section  179(c)(1) 
of  the  Act  provides  that  these 
determinations  are  to  be  based  upon  an 
area's  "air  quality  as  of  the  attainment 
date,"  and  section  188(b)(2)  is 
consistent  with  this  requirement.  For 
the  Searles  Valley,  the  attainment  date 
was  December  31, 1994.  Therefore,  for 
purposes  of  the  attainment  finding,  EPA 
must  use  monitoring  data  frtim  1992- 
1994.  EPA  makes  the  determinations  of 
whether  an  area's  air  quality  is  meeting 
the  PM-10  NAAQS  based  upon  air 
quality  data  gathered  at  monitoring  sites 
in  the  nonattainment  area.  These  data 
are  reviewed  to  determine  the  area's  air 
quality  status  in  accordance  with  EPA 
guidance  at  40  CFR  part  50,  appendix  K. 

Pursuant  to  appendix  K.  attainment  of 
the  annual  PM-10  standard  is  achieved 
when  the  annual  arithmetic  mean  PM- 
10  concentration  is  equal  to  or  less  than 
50  ^g/m  3.  Attainment  of  the  24-hour 
standard  is  determined  by  calculating 
the  expected  number  of  exceedances  of 
the  150  nug/m  ^  limit  per  year.  The  24- 
hour  standard  is  attained  when  the 
expected  number  of  exceedances  is  1.0 
or  less.  A  total  of  3  consecutive  years  of 
clean  air  quality  data  are  generally 
necessary  to  show  attainment  of  the  24- 
hour  and  annual  standards  for  PM-10. 

The  proposed  findings  pursuant  to 
CAA  sections  179(c)  and  188(b)(2)  for 
the  proposed  Coso.  Indian  Wells  Valley 
and  Trona  NAs  are  discussed  below  and 
are  based  on  air  quality  data  for  1992- 
1994.  the  3  years  up  to  and  including 
the  attaiiunent  deadline  year.  In 
addition,  more  recent  data  support  our 
proposal.'" 

B.  Ambient  Air  Monitoring  Data 

As  stated  above,  the  24-hour  NAAQS 
is  attained  when  the  expected  number 
of  days  per  calendar  year  with  a  24-hour 
average  concentration  above  150  ^g/m^ 
is  equal  to  or  less  than  one.  In  general, 
the  number  of  expected  exceedances  at 
a  site  which  samples  every  day  is 
determined  by  recording  the  number  of 
exceedances  in  each  calendar  year  and 
then  averaging  them  over  the  past  three 


">  See  Table  3. 


31876  Federal  Register/ Vol.  66,  No.  114 /Wednesday,  June  13,  2001  / Proposed  Rules 


calendar  years.  For  sites  which  do  not 
sample  every  day,  EPA  requires  the 
adjustment  of  observed  exceedances  to 
accoimt  for  days  not  sampled.  The 
procedures  for  making  the  adjustment 
are  specified  in  40  CFR  part  50, 
appendix  K. 

In  addition,  an  important 
consideration  in  making  air  quality 
determinations  for  both  the  24-hour  and 
annual  standards  is  data  completeness. 
A  complete  year  of  air  quality  data,  as 
referred  to  in  40  CFR  part  50,  appendix 
K,  is  comprised  of  all  4  calendar 
quarters  with  each  quarter  containing 
data  from  at  least  75  percent  of  the 
scheduled  sampling  days.  EPA  requires 
pollutant  data  sets  to  be  complete 
according  to  this  definition  in  order  for 
us  to  determine  that  an  area  is  in 
attainment  of  the  PM— 10  NAAQS.  For 
example,  if  an  area  samples  for  PM-10 
on  a  one  in  six  day  sampling  schedule, 
there  would  be  60-61  samples 
scheduled  to  be  collected  in  a  given 
calendar  year  or  15-16  samples  in  a 
calendar  quarter.  In  order  for  a  PM-10 
data  set  to  be  deemed  complete,  an 
agency  must  coUqet  75  percent  of  the 
scheduled  sampled  in  a  quarter.  See  40 
CFR  part  50,  appendix  K. 

EPA  recognizes  that  data  from  some 
scheduled  sampling  days  may  be 
missing  for  any  nimiber  of  reasons,  e.g. 
damaged  filters  (sample  loss), 
miscalibrated  equipment,  or  other 
equipment  failure.  40  CFR  part  50, 
appendix  K  specifies  a  minimum  75 


percent  data  capture  rate  of  required 
PM-10  samples,  but  states  that  "data 
not  meeting  these  criteria  may  also 
suffice  to  show  attainment,  however, 
such  exceptions  will  have  to  be 
approved  by  the  Regional  Administrator 
in  accordance  with  established 
guidelines." 

EPA  has  provided  guidance  on  how 
and  when  the  Agency  can  make 
attainment  findings  when  the  data 
capt\u«  rate  is  less  than  75  percent  per 
calendar  quarter.  See  "Guideline  on 
Exceptions  to  Data  Requirements  for 
Determining  Attaiiunent  of  Particulate 
Matter  Standards,"  Office  of  Air  Quality 
Planning  and  Standards,  April  1987 
(hereafter  referred  to  as  "data 
substitution  policy").  There  are 
minimum  criteria  that  must  be  met  in 
order  for  EPA  to  utilize  this  policy.  For 
areas  that  have  two  or  more  years  of 
monitoring  data,  there  must  be  at  least 
50  percent  of  the  required  samples  in 
each  quarter  and  at  least  one  of  the  years 
must  indicate  attainment  based  on 
monitored  concentrations  that  meet  the 
minimum  75  percent  data  captxire 
requirement.  The  policy  may  also  be 
used  if  only  one  year  of  every  day 
sampling  is  available  and  the  data 
capture  rate  exceeds  75  percent  in  each 
quarter. 

In  the  case  of  the  Searles  Valley  NA, 
there  are  three  monitoring  sites  that 
need  to  be  evaluated  in  oiu 
determination  of  the  area's  attaiiunent 
status.  In  the  1992-1994  period,  the 


sites  in  Coso  Jimction  and  Indian  Wells 
Valley  have  at  least  one  year  that  did 
not  meet  the  75  percent  data 
completeness  criteria.  Since  none  of  the 
sites  samples  on  an  every  day  schedule, 
we  need  to  evaluate  whether  they  met 
the  requirement  of  having  at  least  50 
percent  data  capture  for  those  quarters 
not  meeting  the  75  percent  data  capture 
requirement.  The  guidance  dociunent 
cited  above  allows  for  the  substitution 
of  missing  data  using  monitored  data 
from  the  same  quarter  in  anyone  of  the 
years  used  to  determine  attaiiunent.  The 
maximum  PM-10  value  that  was 
observed  in  that  quarter  over  the 
attaiiunent 'period  may  be  substituted 
for  missing  scheduled  sampling  days, 
provided  emissions  and  meteorology  for 
these  quarters  are  representative  of  the 
emissions  and  meteorology  for  the 
quarter  in  question. 

In  evaluating  the  data  for  the 
proposed  Coso,  Indian  Wells  Valley  and 
Trona  NAs,  EPA  considered  the  actual 
recorded  PM-10  concentrations  for 
1992-1994,  the  sampling  frequency  of 
the  monitors  used  in  the  PM-10 
network,  and  the  completeness  of  the 
data  collected. 

1.  24-hour  Standard 

Table  1  presents  a  summary  of  the 
data  collected  for  the  24-hour  standard 
in  the  Searles  Valley  NA  during  1992- 
1994. 


Table  1.— Summary  of  Searles  Valley  24-hour  PM-10  Air  Quality  Data  1992-1994 

[NAAQS=50  micrograms  per  cubic  meter  (^g/m^)] 


Site  Name 


Coso  Junction 


Indian  Wells  (China  Lake)' 


Trona 


Year 


1992 
1993 
1994 
1992 
1993 
1994 
1992 
1993 
1994 


Maximum 
24-hour 

concentra- 
tion 
(jig/ms) 


38 

254 

388 

39 

50 

26 

105 

79 

107 


Number  of 

observed 

exceedances 


Number  of  estimated 
exceedances 


Cannot  be  detemiined 

8.4 

4.1  

Cannot  be  determined 
Cannot  t>e  determined 
Cannot  be  detennined 

0 

0 

0 


Data  75  per- 
cent com- 
plete? Y/N 


No. 

Yes. 

Yes. 

No. 

No. 

No. 

Yes. 

Yes. 

Yes. 


Source:  Aerometric  Information  Retrieval  System/Air  Quality  Sut>system  (AIRS/AQS). 


Based  on  the  air  quality  data 
presented  above,  EPA  proposes  to  find 
that  the  proposed  Coso  NA  did  not 
attain  the  24-hour  PM-10  NAAQS 
during  the  1992-1994  period. 


"  As  stated  previously  in  this  notice,  in  1997  the 
China  Lake  subregion  was  renamed  Indian  Wells 
Valley.  However  the  monitoring  site  which 
represents  this  subregion  is  still  called  China  Lake 
in  EPA's  AKS/A.QS  database. 


For  the  proposed  Indian  Wells  Valley 
NA,  data  collection  was  inadequate  and 
the  data  substitution  policy  cannot  be 
used  because  the  monitor  did  not  collect 
at  lasts  50  percent  of  the  scheduled 
samples  during  certain  quarters  in  the 
1992-1994  period.  As  a  result,  EPA 
cannot  make  a  fining  of  attainment  of 
the  proposed  Indian  Wells  Valley  NA 
for  the  24-hour  standard  and  must 


propose  instead  to  find  that  this  area 
also  failed  to  attain  the  24-hoiu'  standard 
for  the  1992-1994  period. 

For  the  proposed  Trona  NA,  EPA 
proposes  to  find  that  the  area  attained 
the  24-hour  PM-10  NAAQS  during  the 
1992-1994  period. 
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2.  Annual  Standard  

The  1992-1994  annual  average  fot  • 

each  monitoring  site  is  provided  in 
Table  2. 

Table  2.— Annual  Average  PM-io  Concentration  (^G/M3)  for  Searles  Valley  Nonattainment  Area  for  1992- 

1994 

[NAAQS  =  50jxg/m3] 


Site  name  and  year 

Annual  av- 
erage (^g/ 
m3) 

Data  75  percent 
complete?  Y/N 

3  year  an- 
nual aver- 
age (ng/m3) 

Coso  Junction: 

1992 

•14 
28 
23 

•21 

23 

•17 

37 
37 
28 

No 

Yes 

Yes 

No 

No 

No 

Yes  

Yes  

Yes 

1993  

•22 

1994  

Indian  Wells  (China  Lake): 

1992  „ 

1993 

•20 

1994  „ 

Trona: 

1992  : 

1993  

34 

1994 . 

•Because  the  data  set  for  the  year  is  not  complete,  an  accurate  annual  average  that  meets  EPA  regulatory  requirements  cannot  be  calculated 
Furthermore,  since  the  Coso  Junction  and  Indian  Wells  Valley  monitoring  sites  have  quarters  which  do  not  meet  the  minimum  50  percent  capture 
rate,  EPA  cannot  utilize  the  data  substitution  policy.  The  numt)er  reported  here  is  simply  based  on  ttie  available  data 

Source:  Aerometric  Information  Retrieval  System/Air  Quality  Subsystem  (AIRS/AQS) 


The  monitoring  sites  for  the  proposed 
Coso  and  Indian  Wells  Valley  NAs  did 
not  meet  the  75  percent  data 
completeness  requirement. 
Fiuthermore,  some  quarters  of  data  at 
each  site  also  did  not  meet  the  50 
percent  minimum  data  capture 
requirement.  Therefore,  EPA's  data 
substitution  policy  cannot  be  used  and 
EPA  must  propose  to  find  that  the 
proposed  Coso  Junction  and  Indian 
Wells  Valley  NAs  failed  to  attain  the 
annual  standard  for  the  1992-1994 
period. 

For  the  proposed  Trona  NA,  EPA 
proposes  to  find  that  the  area  attained 
the  annual  standard  during  the  1992- 
1994  period. 

3.  Post-1994  Exceedances  Support 
EPA's  Proposed  Action 

Exceedances  of  the  24-hoiU'  NAAQS  '^ 
occurring  during  the  1995  through  2000 
time  frame  in  the  proposed  Coso 
Jimction  and  Indian  Wells  Valley  NAs 
are  listed  in  Table  3.  No  exceedances 
were  recorded  during  the  period  in  the 
proposed  Trona  NA. 


"There  were  no  recorded  exceedances  of  the 
annual  standard  during  the  1995-2000  period. 
However,  as  discussed  in  section  IV.B.2,  there  are 
significant  data  gaps  for  both  standards  from  1992- 
1994  which  are  relevant  to  the  attainment  status  of 
the  area. 


Table  3.— Searles  Valley  NA  Moni- 
toring Sites  Exceeding  the  24- 
Hour  P^4-10  NAAQS  During 
1995-2000 

[NAAQS=150ng/m3] 


Site  and  Date  of  Exceedance 

Exceedance 
(jig/m3 

Coso  Junction,  Rest  Area  on 

Hwy  395: 

4/8/95 

692 

4/21/95 

337 

5/23/96 

309 

3/18/98 

409 

Coso  Junction  10  miles  east  of 

Coso  Junction: 

4/9/95 

597 

4/21/95 

268 

3/6/98 

246 

Indian  Wells  Valley' ^  100  Las 

Flores  Ave,  Ridge  Crest: 

— 

4/8/95 

235 

Indian  Wells  Valley,  Powerline 

Road,  China  Lake: 

3/23/98 

165 

''The  Las  Flores  Avenue  monitor  was  a 
special  purpose  monitor  included  in  the 
Owens  Lake  transport  study.  It  was  sporadi- 
cally operated  during  ttie  1993-1996  study, 
"Air  Quality  Impacts  Downwind  of  Owens 
Lake,"  by  the  Great  Basin  Unified  APCD,  June 
1997  (Owens  Study)  EPA's  policy  on  the  use 
of  special  purpose  monitoring  data  is  de- 
scrit)ed  in  an  EPA  memorandum  entitled 
"Agency  Policy  on  tf>e  Use  of  Special  Purpose 
Monitoring  Data"  from  John  Seitz,  Director, 
Office  of  Air  Quality  Planning  and  Standards, 
to  ttie  Regional  Air  Directors,  August  22,  1997. 


V.  Proposed  Reclassifications  and  SIP 
Requirements  for  Serious  Areas 

Under  CAA  section  188(b)(2)(A),  a 
moderate  PM-10  nonattainment  area 
must  be  reclassified  as  serious  by 
operation  of  law  after  the  statutory 
attainment  date  if  the  Administrator 
finds  that  the  eirea  has  failed  to  attain 
the  NAAQS.  Pursuant  to  section 
188(b)(2)(B)  of  the  Act,  EPA  must 
publish  a  notice  in  Federal  Register 
identifying  those  areas  that  failed  to 
attain  the  standard  and  the  resulting 
reclassifications.  Because  the  Searles 
Valley  moderate  NA  has  a  statutory 
deadline  of  December  31.  1994,  EPA  is 
required  to  base  its  original 
determination  of  whether  the  area 
attained  the  PM-10  standards  on  data 
fi^m  1992-1994.  See  section  IV  above. 
For  this  period,  for  both  the  24-hour  and 
annual  standards,  EPA  is  proposing  to 
find  that  the  proposed  Coso  Junction 
and  Indian  Wells  Valley  NAs  did  not 
attain.  Because  EPA  is  proposing  to  find 
that  the  proposed  Trona  NA  attained  the 
PM-10  standards,  it  would  remain  a 
moderate  NA.'* 

PM-10  nonattainment  cireas 
reclassified  as  serious  under  section  188 
(b)  (2)  of  the  CAA  are  required  to 
submit,  within  18  months  of  the  Area's 
reclassification,  SIP  revisions  providing 
for  implementation  of  best  available 


'*  If  EPA  takes  final  action  to  ct«ate  the  Trona 
NA,  the  area  would  be  redesignated  to  attainment 
upon  approval  by  the  Agency  of  a  maintenance  plan 
pursuant  to  CAA  section  175 A. 
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control  measures  (BACM)'^  and  a  major 
source  definition  of  70  tons  per  year. 
The  SIP  must  also,  among  other  things, 
provide  for  attainment  of  the  PM-10 
NAAQS  by  December  31,  2001. >»  See 
CAA  sections  188  (c)  (2)  and  189  (b). 
EPA  has  provided  specific  guidance  on 
developing  serious  area  PM-10  SIP 
revisions.  See  59  FR  41998  (August  16. 
1994). 

Data  from  the  most  recent  three  year 
period  (1998-2000)  indicates  the 
proposed  Coso  Junction  and  Indian 
Wells  Valley  NAs  exceeded  the  PM-10 
24-hour  NAAQs.  The  proposed  Coso 
Junction  NA  recorded  two  exceedance 
in  March,  1998,  and  the  proposed 
Indian  Wells  Valley  NA  recorded  an 
exceedance  March,  1998.  In  their  May  4, 
2001  letter  i^  to  EPA,  CARB  indicated 
that  it  is  investigating  whether  the 
exceedance  in  Indian  Wells  Valley  was 
caused  by  a  natxu'al  event. '^  Because  of 
these  exceedances,  the  proposed  Coso 
Junction  and  Indian  Wells  Valley  NAs 
do  not  qualify  for  redesignation  at  this 
time.  In  order  for  a  nonattainment  area 
to  be  redesignated  to  attainment,  the 
area  must  have  three  years  of  clean  data 
and  meet  the  redesignation 
requirements  of  section  107  (b)  (3)  (E)  of 
theCAA.'s 

VI.  Summary  of  Today's  Proposals 

In  today's  action,  EPA  is  proposing  to 
divide  the  Searles  Valley  NA  into  three, 
newly  created  NAs:  Coso  Junction, 
Indian  Wells  Valley,  and  Trona.  EPA  is 
also  proposing  to  find  that  the  proposed 
Coso  Junction  and  Indian  Wells  Valley 
NAs  did  not  attain  the  24-hour  and 
annual  PM-10  NAAQS. 

Vn.  Request  for  Public  Comment 

The  EPA  is  requesting  conunent  on 
any  or  all  aspects  of  today's  proposals. 
As  indicated  at  the  outset  of  this  notice, 
EPA  will  consider  any  comments 
received  by  August  13,  2001. 


''  BACM  must  be  implemented  no  later  than  four 
years  from  the  date  of  reclassification. 

'*  If  certain  conditions  are  met,  EPA  may  extend 
this  attainment  deadline  to  no  later  than  December 
31,  2006.  CAA  section  188  (e). 

"See  footnote  5. 

**  EPA's  policy  for  an  exceedance  caused  by  a 
natural  event  is  explained  in  a  memorandum 
entitled  "Areas  Affected  by  PM-10  Natural  Events" 
from  Mary  Nichols.  Assistant  Administrator  for  Air 
and  Radiation,  to  the  EPA  Regional  offices.  May  30, 
1996.  The  State  is  responsible  for  establishing  a 
clear  casual  relationship  between  the  exceedance 
and  the  natural  event  and  submittCig  the 
documentation  to  EPA  within  180  days  of  the 
exceedance,  and,  at  a  minimum,  developing  a 
Natural  Events  Action  Plan  within  18  months  of  the 
exceedances. 

"Memorandum  from  John  Calcagni  to  Regional 
Office  Air  Directors,  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to  Attainment," 
September  4,  1992. 


Vm.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget. 

Under  section  188(b)(2)  of  the  CAA, 
findings  of  failure  to  attain  are  based 
solely  upon  air  quality  considerations 
and  the  subsequent  nonattainment  area 
reclassification  must  occur  by  operation 
of  law  in  light  of  those  air  quality 
conditions.  These  actions  do  not,  in  and 
of  themselves,  impose  any  new 
requirements  on  any  section  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  differently 
classified  areas,  and  because  these 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  feilure  to  attain  and  reclassification 
cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local,  or  tribal 
governments  or  communities.  The 
proposed  splitting  of  the  Searles  Valley 
NA  into  three  new,  separate  NAs  with 
a  moderate  classification  will  not 
impose  any  new  requirements  on  any 
sectors  of  the  economy  because  the  area 
is  already  classified  as  moderate. 

Accordingly,  the  Administrator 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

These  proposed  actions  do  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  for  the  following 
reasons:  (1)  The  proposed  finding  of 
failure  to  attain  is  a  factual 
determination  based  on  air  quality 
considerations;  (2)  the  resulting 
reclassification  must  occiu-  by  operation 
of  law  and  will  not  impose  any  federal 
intergovernmental  mandate;  and  (3)  the 
proposed  splitting  of  the  Searles  Valley 
NA  into  three,  new  and  separate  NAs 
with  a  moderate  classification  will  not 
impose  any  new  requirements  on  any 
sectors  of  the  economy.  For  the  same 
reason,  this  proposed  rule  also  does  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  For 
these  same  reasons,  these  proposed 
actions  will  not  have  substantial  direct 


effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10,  1999).  These 
proposed  actions  are  also  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997).  because  they  are  not 
economically  significant.  Finally,  for 
these  same  reasons,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  these  proposed  actions, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  These  proposed 
actions  do  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks, 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  5,  2001. 
Laura  Yoshii, 

Acting  Regional  Administrator,  Region  DC. 
[FK  Doc.  01-14902  Filed  6-12-01;  8:45  am) 

BIUJNQCOOE  6S60-W-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102;  FCC  01-175] 

Wireless  E911  Compatibility;  Call  Back 
Capability 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  solicits 
comment  regarding  the  Commission's 
options  with  respect  to  providing  public 
safety  answering  points  (PSAPs)  with 
the  ability  to  call  back  to  obtain  further 
information  from  911  calls  made  from 
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non-service-initialized  mobile  wireless 
phones.  The  document  is  precipitated 
by  a  request  for  further  consideration 
filed  by  several  public  safety  entities 
and  the  Commission's  recognition  that 
the  absence  of  call  back  capability  is  an 
important  public  safety  issue.  The 
dociunent  seeks  comment  on  whether 
_  several  possible  solutions  for  wireless 
phones  lacking  call  back  capability,  or 
some  technical  solution  applicable  to  all 
non-initialized  handsets,  will  further 
the  goals  of  the  Commission's  911  rules, 
are  technically  feasible,  and  cost- 
effective. 

DATES:  Comments  are  due  on  or  before 
July  9,  2001,  and  reply  comments  are 
due  on  or  before  August  8,  2001.  Public 
comments  on  the  information 
collections  are  due  August  13,  2001,  and 
comments  by  the  Office  of  Management 
and  Budget  (OMB)  are  due  October  11, 
2001. 

ADDRESSES:  Send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  Secretary,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  jboIey@fcc.gov,  and  to 
Ed  Springer,  OMB  Desk  Officer,  10236 
NEOB,  725-1 7th  Street,  NW., 
Washington,  DC  20503  or  via  the 
Internet  to 
Edward.Springer@onib.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
PhiUips,  202-418-1310.  For  further 
information  concerning  the  information 
collection  contained  in  this  Further 
Notice  of  Proposed  Rulemaking,  contact 
Judy  Boley,  Federal  Commimications 
Commission,  202-418-0214,  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  in  CC  Docket  No.  94-102;  RM 
8143;  FCC  01-175,  adopted  May  23, 
2001,  and  released  May  25,  2001.  The 
complete  text  of  this  FNPRM  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street.  SW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services  (ITS,  Inc.),  CY-B400, 445  12th 
Street,  SW.,  Washington,  DC. 

Synopsis  of  the  FNPRM 

1.  This  FNPRM  originated  in  the 
Commission's  earlier  decision  in  this 


proceeding,  which  regards  wireless 
enhanced  911  (E911)  service,  requiring 
wireless  carriers  to  forward  all  911  calls 
regardless  of  their  service  subscription 
status  and  limiting  carriers  obligations 
for  911  calls  lacking  call  back  capability 
to  delivering  the  call  to  the  PSAP.  (See 
the  Report  and  Order  at  61  FR  40348, 
August  2, 1996,  and  Memorandum 
Opinion  and  Order  at  63  FR  02631, 
January  16, 1998.)  These  calls  include 
those  from  non-service  initialized 
phones  (noninitialized  phones)  issued 
through  donor  programs,  and  those  from 
911  only  phones  that  limit  usage  to 
outgoing  911  calls  and  are  incapable  of 
receiving  any  incoming  calls.  PSAP  call 
back  capability  can  be  critical  in 
wireless  E911  situations,  where  the 
location  of  a  mobile  phone  may  not  be 
available  and  the  caller  may  not  know 
his  or  her  precise  location  or  may  omit 
to  provide  location  information  to  the 
PSAP. 

2.  The  Commission  recently  invited 
conunent  on  this  issue  in  a  Public 
Notice  (65  FR  3560,  June  5,  2000)  in 
response  to  a  request  for  further 
consideration  filed  by  several  public 
safety  entities.  Conflicting  assertions 
regarding  technological  constraints  on 
call  back  capability  for  noninitialized 
phones  and  the  importance  of  the  issue 
from  a  public  safety  perspective  lead  the 
Commission  to  conclude  that  additional 
information  is  necessary  for  an  informed 
decision  on  this  matter.  The  FNPRM, 
therefore,  solicits  comments  on  possible 
technical  solutions  and  on  several  of  the 
Commission's  alternatives,  including 
requirements  that  all  carrier-donated 
handsets  be  initialized  on  a  limited 
basis  to  enable  call  back  by  a  PSAP  and 
labeled  accordingly,  and  that  all  911- 
only  handsets  permit  call  back  by  the 
PSAP  and  be  labeled  accordingly. 

3.  A  third  category  of  phones  exists: 
noninitialized  phones  for  which  the 
service  subscription  has  lapsed  that  are 
retained  by  the  owner  or  given  to 
fiiends  or  family  members  for 
emergency  use.  The  FNPRM  tentatively 
concludes  that  nothing  can  be  done  to 
correct  the  call  back  problem  for  such 
phones  in  the  absence  of  a  general 
technical  solution  to  the  call  back 
problem  because  the  Commission  has 
no  authority  to  bar  the  use  of  such 
phones  or  to  mandate  public  education 
with  respect  to  their  limitations.  The 
FNPRM  therefore  concludes  that  carrier 
publicity  concerning  the  problems 
inherent  in  the  use  of  noninitialized 
phones,  including  those  received  from 
friends  and  family,  is  the  best  means  of 
addressing  this  issues  and  should  be 
encouraged. 


Procedural  Matters 

4.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  in  response  to  the 
FNPRM  in  CC  Docket  No.  94-102  and 
RM-8143  on  or  before  July  9,  2001.  and 
reply  comments  on  or  before  August  8. 
2001.  Comments  and  reply  comments 
should  be  filed  in  CC  Docket  No.  94-102 
and  should  include  a  separate  heading 
to  identify  the  comments  for  the  Docket 
Number.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally, 
interested  parties  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
interested  parties  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  they  must  file 
an  original  plus  nine  copies.  Interested 
parties  should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Room  TW-A325,  445  Twelfth  Street, 
SW.,  Washington,  DC  20554,  with 
copies  to  Jane  Phillips,  Policy  Division, 
Wireless  'Telecommunications  Bureau  at 
445  Twelfth  Street,  SW..  Washington, 
DC  20554. 

5.  Comments  also  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS).  Comments  filed 
through  the  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-mail/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
numbers.  Parties  also  may  submit  an 
electronic  comment  by  Internet  E-Mail. 
To  obtain  filing  instructions  for  E-Mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  E-Mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

6.  Comments  and  reply  comments 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
FCC  Reference  Center,  Room  CY-A257, 
at  the  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington.  DC  20554.  Copies  of 
comments  and  reply  comments  are 
available  through  the  Commission's 
duplicating  contractor:  International 
Transcription  Service.  Inc.  (ITS,  Inc.). 
1231  20th  Street.  NW..  Washington.  DC 
20037,  (202)  857^3800. 
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Paperwork  Reduction  Act  of  1995 
Analysis 

7.  The  actions  contained  in  this 
FNPRM  have  been  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  and  found  to  impose  a  new 
reporting  requirement  or  burden  on  the 
public.  Implementation  of  this  new 
reporting  requirement  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget,  as  prescribed  by  the  Act. 

Initial  Regulatory  Flexibility  Anal3r8i8 — 
Further.NPRM 

8.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA)  (See  5  U.S.C.  603. 
The  RFA,  see  5  U.S.C.  601  et  seq..  has 
been  amended  by  the  Contract  with 
America  Advancement  Act  of  1996, 
Public  Law  104-121, 110  Stat.  847 
(1996)  (CWAA).)  Tide  U  of  the  CWAA 
is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  The  Commission  has 
prepared  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Further  Notice  of 
Proposed  Rulemaking  (FNPRM),  CC 
Docket  No.  94-102.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
FNPRM.  This  is  a  summary  of  the  IRFA. 
The  full  text  of  the  IRFA  may  be  found 
in  Appendix  B  of  the  full  text  of  the 
FNPRM. 

A.  Need  for,  and  Objectives  of,  the 
FNPRM 

9.  The  FNPRM  solicits  additional 
comment  regarding  enhanced  911 
(E911)  service  to  wireless  phones 
without  call  back  capability,  including 
non-service  initialized  phones  issued 
through  donor  programs  and  911-only 
phones  that  limit  usage  to  outgoing  911 
calls  and  are  incapable  of  receiving  any 
incoming  calls.  Conflicting  assertions 
regarding  technological  constraints  on 
call  back  capability  for  noninitialized 
phones  and  the  importance  of  a 
responsive  E911  system  in  general  and 
of  facilitating  PSAP  response  to  £91 1 
calls  leads  the  Conmiission  to  conclude 
that  additional  information  is  necessary 
for  an  informed  decision  on  this  matter. 

B.  Legal  Basis  for  Proposed  Rules 

10.  The  proposed  action  is  authorized 
under  Sections  1,  4(i),  7. 10,  201,  202, 
208,  214,  222(d)(4)(AHC),  222(f), 
222(g).  222(h)(1)(A),  222(h)(4)-{5), 
251(e)(3),  301.  303,  308,  309(j),  and  310 
of  the  Communications  Act  of  1934,  47 
U.S.C.  151, 154(i),  157, 160,  201,  202, 
208,  214,  222(d)(4)(A}-{C).  222(f). 


222(g).  222(h)(1)(A),  222(h)(4)-(5), 
251(e)(3),  301,  303,  308,  309(j),  310. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply 

11.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
imder  Section  3  of  the  Small  Business 
Act,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  for  its  activities.  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
orgcinization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations. 

12.  The  definition  of  "small 
governmental  entity"  is  one  with 
populations  of  fewer  than  50,000.  Of  the 
85,006  governmental  entities  in  the 
United  States,  the  Commission 
estimates  that  ninety-six  percent,  or 
about  81,600,  are  small  entities  that  may 
be  affected  by  our  rules. 

13.  This  FNPRM  could  result  in  rule 
changes  that,  if  adopted,  woidd  affect 
small  entities  that  currentiy  are  or  may 
become  licensees  in  the  cellular, 
broadband  Personal  Communications 
Services  (PCS),  or  Specialized  Mobile 
Radio  Services. 

14.  Cellular  Equipment 
Manufactiirers.  A  labeling  requirement, 
if  adopted,  would  affect  manufacturers 
of  celliUar  equipment.  The  Commission 
does  not  know  how  many  cellular 
equipment  manufacturers  are  in  the 
cxurent  market.  The  1994  County 
Business  Patterns  Report  of  the  Bureau 
of  the  Census  estimates  that  there  are 
920  companies  that  make 
communications  subscriber  equipment. 
This  category  includes  not  only  cellular 
equipment  manufactiuers,  but  television 
and  AM/FM  radio  manufacturers  as 
well.  Thus,  the  niunber  of  cellular 
equipment  manufacturers  is 
considerably  lower  than  920.  Under 
SBA  regulations,  a  "communications 
equipment  manufacturer,"  which 


includes  not  only  U.S.  cellular 
equipment  manufacturers  but  also  firms 
that  manufacture  radio  and  television 
broadcasting  and  other  communications 
equipment,  must  have  a  total  of  750  or 
fewer  employees  in  order  to  qualify  as 
a  small  business  concern.  Census 
Bureau  data  from  1992  indicate  that  at 
that  time  there  were  an  estimated  858 
such  U.S.  manufacturers  and  that  778 
(91%)  of  these  firms  had  750  or  fewer 
employees  and  would  therefore  be 
classified  as  small  entities.  The 
Commission  estimates  that  the  current 
action  may  affect  approximately  837 
small  cellular  equipment  manufacturers. 

15.  Cellular  Radiotelephone  Service. 
Neither  the  Conmiission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  for  cellular 
licensees.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  SBA  rules 
applicable  to  radiotelephone 
communications.  This  provides  that  a 
small  entity  is  a  radio  telephone 
company  employing  no  more  than  1,500 
persons.  According  to  the  Bureau  of  the 
Census,  only  twelve  radiotelephone 
firms  from  a  total  of  1,178  such  firms, 
which  operated  during  1992,  had  1,000 
or  more  employees.  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  we  note 
that  there  are  1,758  cellular  licenses; 
however,  a  cellular  licensee  may  own 
several  licenses.  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  808  carriers  reported  that 
they  were  engaged  in  the  provision  of 
either  cellular  service  or  PCS,  which  are 
combined  in  the  data.  The  Commission 
estimates  that  there  are  no  more  than 
808  small  cellular  service  carriers  that 
may  be  affected  by  these  proposals,  if 
adopted. 

16.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectnmi  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  auctions  have  been 
approved  by  the  SBA.  The  Commission 
concludes  that  the  number  of  small 
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broadband  PCS  licensees  will  include 
the  90  winning  C  Block  bidders,  the  93 
qualifying  bidders  in  the  D,  E,  and  F 
blocks,  and  the  48  winning  bidders  in 
the  reauction,  for  a  total  of 
approximately  231  small  entity  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules.  In  addition, 
the  Commission  estimates  that  the 
number  of  additional  C  &  F  Block 
broadband  PCS  licensees  that  may 
ultimately  be  affected  by  these 
proposals  could  be  as  many  as  422. 

17.  Specialized  Mobile  Radio  (SMR). 
Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  has  deffned  "small 
business"  for  purposes  of  auctioning 
900  MHz  SMR  licenses,  800  MHz  SMR 
licenses  for  the  upper  200  channels,  and 
800  MHz  SMR  licenses  for  the  lower 
230  channels  on  the  800  MHz  band  as 
a  firm  that  has  had  average  aimual  gross 
revenues  of  $15  million  or  less  in  the 
three  preceding  calendar  years.  The 
SBA  has  approved  this  small  business 
size  standard  for  the  800  MHz  and  900 
MHz  auctions.  The  auction  of  the  1,020 
SMR  geographic  area  licenses  for  the 
900  MHz  SMR  band  began  on  December 
5,  1995,  and  was  completed  on  April  15, 

1996.  Sixty  wirming  bidders  for 
geographic  area  licenses  in  the  900  MHz 
band  qualified  as  small  businesses 
imder  the  $15  million  size  standard. 
The  auction  of  the  525  800  MHz  SMR 
geographic  area  licenses  for  the  upper 
200  channels  began  on  October  28, 

1997,  and  was  completed  on  December 
8, 1997.  Ten  winning  bidders  for 
geographic  area  licenses  for  the  upper 
200  channels  in  the  800  MHz  SMR  band 
qualified  as  small  businesses  imder  the 
$15  million  size  standard. 

18.  The  lower  230  channels  in  the  800 
SMR  band  are  divided  between  General 
Category  channels  (the  upper  150 
chaimels)  and  the  lower  80  channels. 
The  auction  of  the  1,053  800  MHz  SMR 
geographic  area  licenses  (1,050-800 
MHz  licenses  for  the  General  Category 
chaimels,  and  3-800  MHz  licenses  for 
the  upper  200  channels  from  a  previous 
auction)  for  the  General  Category 
channels  began  on  August  16,  2000,  and 
was  completed  on  September  2,  2000. 
At  the  close  of  the  auction,  1,030 
licenses  were  won  by  bidders.  Eleven 
winning  bidders  for  geographic  area 
licenses  for  the  General  Category 
channels  in  the  800  MHz  SMR  band 
qualified  as  small  businesses  under  the 
$15  million  size  standard.  The  auction 
of  the  2,800  800  MHz  SMR  geographic 
area  licenses  for  the  lower  80  chaimels 
in  the  800  MHz  SMR  service  began  on 
November  1,  2000,  and  was  completed 
on  December  5,  2000.  Nineteen  winning 
bidders  for  geographic  area  licenses  for 
the  lower  80  channels  in  the  800  MHz 


SMR  band  qualified  as  small  businesses 
under  the  $15  million  size  standard.  In 
addition,  there  are  numerous  incumbent 
site-by-site  SMR  licensees  on  the  800 
and  900  MHz  bands.  The  Commission 
awards  bidding  credits  in  auctions  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  to  firms  that  had  revenues 
of  no  more  than  $15  million  in  each  of 
the  three  previous  calendar  years. 

19.  220  MHz  Radio  Service— Phase  II 
Licensees.  The  Phase  11  220  MHz  service 
is  a  new  service,  and  is  subject  to 
spectrum  auctions.  The  Commission  has 
adopted  criteria  for  defining  small 
businesses  and  very  small  businesses  for 
purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits  and  installment  payments.  The 
Commission  has  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.  Additionally,  a  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these 
definitions.  The  Commission  has  held 
two  auctions  for  Phase  II  licenses  for  the 
220  MHz  band.  Fifty-three  (53)  winning 
bidders  qualified  as  small  or  very  small 
entities. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

20.  If  certain  options  discussed  in  the 
FNPRM  are  adopted,  all  carrier-donated 
handsets  would  be  required  to  be 
initialized  on  a  limited  basis  to  enable 
call  back  by  a  PSAP  and  labeled 
accordingly.  Furthermore,  all  911-only 
handsets  could  be  required  to  permit 
call  back  by  PSAPs  and  be  labeled 
accordingly.  In  both  instances,  this 
would  involve  assigning  the  handsets  a 
phone  number  and  accompanying 
software  upgrades.  Details  of  these 
proposed  requirements  are  discussed  in 
paragraphs  7  through  19  of  the  full 
FNPRM.  supra.  As  noted  in  the  FNPRM, 
the  compliance  requirements  for  the 
various  technical  alternatives  are  not 
fully  known.  The  FNPRM  invites 
comments  on  alternatives  to  these 
options  for  addressing  the  call-back 
issue,  and  any  possible  compliance 
burdens  associated  with  the 
alternatives. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

21.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 


it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  nUe,  or  any  part  thereof, 
for  small  entities.  See  5  U.S.C.  603(c). 

22.  The  critical  nature  of  the  E911 
proceeding  in  general  and  in  particular 
of  providing  PSAPs  with  the  flexibility 
to  contact  the  caller  in  an  emergency 
situation  limits  the  Commission's  ability 
to  provide  small  carriers  with  a  less 
burdensome  set  of  E91 1  regulations  than 
those  placed  on  large  entities.  A  delayed 
or  less  than  adequate  response  to  an 
E911  call  can  be  disastrous  regardless  of 
whether  a  small  carrier  or  a  large  carrier 
is  involved.  The  importance  of  PSAP 
call  back  capability  in  wireless  E911 
situations  is  that,  in  the  excitement  of  a 
crisis  situation,  the  caller  could  easily 
forget  to  provide  the  PSAP  with  location 
information,  and  the  PSAP  might  not  be 
able  to  trace  the  location  of  a  wireless 
phone  because  the  individual  could  be 
moving  from  place  to  place,  and  may 
not  be  able  to  call  the  handset  user  back 
to  verify  a  location.  The  PSAP  would,  at 
worst,  be  imable  to  respond,  or  would 
respond  on  a  delayed  basis. 

23.  PSAPs  and  the  majority  of 
wireless  carriers  who  commented  on  the 
call-back  issue  represent  two  different 
perspectives  on  the  issue.  [See 
paragraph  5  of  the  FNPRM.)  PSAPs, 
who  initially  asked  that  the  Commission 
"take  additional  comment  and  revisit 
the  call  back  number  issues  to 
determine  if  any  further  Conmiission 
action  is  necessary  or  appropriate," 
express  concern  that  noninitialized 
phones  provide  either  no  call  back 
information  or  outdated  or  inaccurate 
information  when  used  in  areas  where 
E911  services  have  been  implemented. 
Comments  filed  by  public  service 
interests  assert  that  a  technical  solution 
to  the  call  back  issue  either  exists  or  can 
be  easily  devised  to  allow  PSAPs  to 
identify  noninitialized  E911  calls  and  to 
return  the  calls  if  necessary.  A  majority 
of  wireless  service  providers,  on  the 
other  hand,  disagree,  noting  that  no 
viable  technical  solution  has  been 
identified  or  endorsed  by  the  Wireless 
E911  Implementation  Ad  Hoc  group. 

24.  As  indicated  in  paragraph  five  of 
the  FNPRM,  suggestions  of  record  for 
resolving  the  problem  range  from 
assigning  a  prescribed  series  of  numbers 
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or  letters  to  noninitialized  phones  to 
notify  the  PSAP  that  no  call  back  is 
possible,  to  assigning  a  temporary  call 
back  number  or  emergency  service 
routing  key  that  permits  call  back.  A 
majority  of  wireless  carriers,  in 
particular,  advocate  education  and 
labeling  requirements  to  alert 
consiuners  to  the  limitations  of  E911- 
only  and  other  noninitialized  handsets. 

25.  In  the  absence  of  sufficient 
information  supporting  a  general 
technical  solution,  the  Commission  is 
considering  several  possible  solutions  to 
the  call-back  problem,  including  a 
requirement  that  all  carrier-donated 
handsets  be  initialized  on  a  limited 
basis  to  enable  call  back  by  a  PSAP  and 
be  labeled  as  such,  and  a  requirement 
that  all  911-only  handsets  permit  call 
back  by  a  PSAP  and  bear  a  label 
apprising  users  of  their  limitations. 

26.  Paragraphs  9  through  12  of  the 
FNPRM  discuss  options  regarding 
carrier  donated  handsets.  The  most 
obvious  alternative  would  be  for  the 
Commission  to  decline  to  adopt  any 
regiilation  regarding  their  distribution. 
The  Commission  rejects  this  option  as  a 
preliminary  matter  because  it  would 
effectively  nullify  the  beneBts  of  E91 1 
where  the  PSAP  is  unable  to  ascertain 
the  location  or  needs  of  an  E9 11  caller. 
Another  alternative  would  be  for  the 
Commission  to  adopt  a  regulation 
merely  requiring  that  donors  label 
donated  handsets  and  provide 
associated  guidance  to  donees  regarding 
their  handset's  lack  of  call  back 
capability.  The  labeling  option  would 
focus  the  user  on  the  urgency  of  the 
E911  caUer's  providing  location 
information  immediately  upon 
contacting  the  PSAP.  and  would  be 
easier  and  less  expensive  for  carriers 
than  a  limited  initialization  solution. 
However,  the  Commission  has  concerns 
that  a  labeling  requirement  may  be 
inadequate,  by  itself,  to  satisfy  the  needs 
of  the  populace  in  question.  The  final 
option,  a  limited  initialization  solution, 
could  exacerbate  the  scarcity  of  phone 
numbering  resources  and  could  deter 
carriers  from  participating  in  donor 
programs.  However,  the  public  safety 
benefits  offered  by  a  limited 
initialization  solution  appear  to 
outweigh  the  possible  negative 
repercussions.  Thus,  the  Commission 
solicits  comment  on  a  requirement  that 
carrier-donors  initialize  service  on  a 
limited  basis  by  assigning  donated 
handsets  a  call  back  nimiber  for  the 
limited  purpose  of  permitting  call  back 
by  PSAPs.  The  Commission  seeks 
comment  on  the  effects  of  such  a 
requirement  on  small  businesses,  and 
on  the  extent  of  the  binden  of  updating 


software  to  accommodate  PSAP  call 
back  capability  on  donated  handsets. 

27.  Paragraphs  13  through  17  of  the 
FNPRM  consider  alternative  solutions  to 
the  call  back  problems  of  911-only 
phones,  which  limit  out-going  calls  to 
911  and  presently  are  incapable  of 
receiving  any  incoming  calls.  Again,  the 
option  of  taking  no  action  is 
unacceptable.  Alternatively,  the 
Commission  could  require  all 
manufacturers  of  911-only  phones  to 
encode  a  standardized  non-service 
initialized  "telephone  number"  that 
would  provide  notice  to  PSAPs  that  the 
handset  used  for  a  E91 1  call  lacks  call 
back  capability.  On  the  positive  side, 
this  alternative  would  put  the  PSAP  on 
notice  that  location  information  must  be 
obtained  quickly  from  the  E911  caller  as 
call  back  is  impossible.  On  the  other 
hand,  this  alternative  would  apply  only 
prospectively  and  would  not  cover 
previously  marketed  handsets.  It  could 
also  raise  the  price  of  911-only 
handsets,  providing  only  limited  service 
to  those  who  can  afford  them.  A  third 
alternative  would  require  that 
manufacturers  of  911-only  phones  label 
the  handsets  and  educate  consiuners 
regarding  the  absence  of  call  back 
capability.  The  Commission  is 
concerned  that,  while  a  labeling  and 
education  requirement  would  be  easier 
and  less  expensive  to  implement  than  a 
limited  initialization  requirement,  the 
requirement  would  not  cover  handsets 
previously  marketed  by  manufacturers 
and  would  be  insufficient  to  reduce  the 
threat  to  public  safety  that  a  lack  of  vital 
information  concerning  the  caller's 
location  or  specific  emergency  needs 
represents. 

28.  The  Commission  is  considering  a 
requirement  that  these  phones  be 
modified  to  allow  a  retiim  call  by  the 
PSAP.  The  requirement  would  apply 
only  prospectively  and  would  not  cover 
previously  marketed  handsets.  The 
disadvantages  of  this  approach  include 
the  possibility  that  the  additional  costs 
of  implementing  such  a  solution  could 
be  a  disincentive  to  the  manufacturers 
of  911-only  handsets,  thus  eventually 
removing  them  from  the  marketplace  or 
driving  the  cost  up.  Additionally,  the 
assignment  of  unique  handset  numbers 
to  such  phones  could  exacerbate  the 
numbering  shortage. 

29.  Finally,  the  Commission,  as 
discussed  in  paragraphs  18  and  19  of 
the  FNPRM,  has  identified  a  third 
category  of  noninitialized  phones,  i.e. 
noninitialized  phones  for  which  the 
service  subscription  has  usually  lapsed, 
which  have  been  given  to  friends  or 
family  members.  At  least  one  comment 
advocates  permitting  a  user's 
noninitialized  handsets  to  be 


reprogranuned  to  the  same  ESN  as  the 
user's  service-initialized  handset.  The 
Commission  concludes  that  this  option 
would  not  solve  the  call  back  problem 
for  this  category  of  users,  and  could,  in 
fact,  create  new  opportunities  for  delay 
and  confusion  for  the  PSAP  trying  to 
locate  the  caller.  In  such  cases,  the 
PSAP  attempting  to  call  back  could 
easily  reach  a  phone  other  than  the  one 
from  which  the  E91 1  call  was  made, 
because  several  phones  would  have  not 
only  the  same  call  back  number  but  the 
same  ESN,  and  the  network  would  be 
unable  to  distinguish  between  them.  It 
appears  that  the  Commission  has  no 
means  available  to  it  to  bar  the  use  of 
such  phones  or  to  mandate  public 
education  with  respect  to  their 
limitations  and  that  carrier  publicity 
concerning  the  disadvantages  of  relying 
on  noninitialized  phones,  including 
those  received  from  friends  or  family, 
would  be  most  efficacious  in  alleviating 
the  call-back  problem  with  respect  to 
these  phones. 

F.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

30.»None. 

Paperwork  Reduction  Act 

31.  The  FNPRM  proposes  a  new 
paperwork  collection.  As  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  the  Commission  invites  the 
general  public  and  the  Office  of 
Management  and  Budget  (OMB)  to  take 
this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  FNPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  August  13,  2001. 
OMB  comments  are  due  October  11, 
2001.  Comments  should  address  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(2)  the  accuracy  of  the  Commission's 
burden  estimates;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  None. 

Title:  Transition  to  911  Emergency 
Service:  Notice  of  Proposed 
Rulemaking. 

Form  No.  .None. 

Type  of  Review:  New  information 
collection. 
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Respondents:  Business  or  other  for 
profit  and  non-profit. 

Number  of  Respondents:  807. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Annual  Cost  Burden:  0. 

Total  Annual  Burden:  403  Vz  hours. 

Needs  and  Uses:  The  proposed 
labeling  requirements  would  serve  to 
educate  consumers  as  to  the  capabilities 
and  limitations  of  their  handsets  thus 
avoiding  confusion  resulting  in  delay  in 
responding  to  E911  calls. 

Ordering  Clauses 

32.  Pursuant  to  sections  1, 4(i),  4(j),  7, 
10, 201, 202,  208,  214,  301,  303,  308, 
309{j),  and  310  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
154(i),  154(j),  157, 160,  201,  202.  208, 
214,  301,  303,  308,  309(j),  and  310,  this 
Further  Notice  of  Proposed  Rulemaking 
is  adopted. 

Federal  Cx)mmunications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  01-14926  Filed  6-12-01;  8:45  am] 

MLUNG  COOE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

{Docket  No.  NHTSA-2001-9816] 

Federal  Motor  Veliicle  Safety 
Standards;  Child  Restraint  Anchorage 
Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
reconsideration. 

SUMMARY:  The  Federal  motor  vehicle 
safety  standard  on  child  restraint 
anchorage  systems  requires  vehicle  ~ 
manufacturers  to  install  child  restraint 
anchorage  systems  in  passenger  motor 
vehicles.  The  standard  specifies 
"marking  and  conspicuity" 
requirements  for  the  lower  bars  of  a 
child  restraint  anchorage  system  to  help 
users  locate  and  use  the  bars  and  to 
inform  or  remind  them  that  the 
anchorage  system  is  present.  The 
standard  was  amended  to  permit 
manufactiu^rs  to  meet  these 
requirements,  for  a  limited  period,  by 
installing  at  least  one  anchorage  bar  so 
that  it  is  visible,  or  by  installing  a 
guidance  fixture  or  one  seat  marking 
feature  that  is  visible  to  a  person 
installing  a  child  restraint  test  fixture. 


Volkswagen  AG  and  Volkswagen  of 
America,  Inc.  (Volkswagen)  petitioned 
for  reconsideration  of  the  rule. 
Volkswagen  had  been  providing 
guidance  fixtures  on  an  "as  requested" 
basis,  rather  than  providing  them  with 
each  new  vehicle.  The  petitioner 
requested  NHTSA  to  defer  the  effective 
date  of  the  requirement  for  a  guidance 
fixture  until  the  manufacturer  could 
obtain  a  supply  of  guidance  fixtures 
from  its  supplier.  For  the  reasons 
provided  in  this  document,  we  have 
denied  the  petition. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
nonlegal  issues:  Mike  Huntley,  Office  of 
Crash  worthiness  Standards,  Special 
Vehicle  and  Systems  Division 
(telephone  202-366-0029). 

For  legal  issues:  Deirdre  Fujita,  Office 
of  the  Chief  Counsel  (202-366-2992). 

Both  can  be  reached  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

NHTSA's  March  1999  Final  Rule 

On  March  5, 1999,  NHTSA  published 
a  final  rule  establishing  Federal  Motor 
Vehicle  Safety  Standard  No.  225.  "Child 
Restraint  Anchorage  Systems"  (49  CFR 
571.225),  to  require  motor  vehicle 
manufactiu^rs  to  install  child  restraint 
anchorage  systems  that  are  standardized 
and  independent  of  the  vehicle  seat 
belts  (64  FR  10786)  (Docket  No.  98- 
3390,  notice  2).  Each  new  system  has 
two  lower  anchorages  and  one  tether 
anchorage.  Each  lower  anchorage  is  a 
rigid  round  rod  or  bar  onto  which  the 
connector  of  a  child  restraint  system  can 
be  snapped.  The  bars  are  located  at  the 
intersection  of  the  vehicle  seat  cushion 
and  seat  back.  The  upper  anchorage  is 
a  fixtine  to  which  the  tether  of  a  child 
restraint  system  can  be  hooked. 

The  final  rule  required  vehicle 
manufacturers  to  begin  phasing-in  the 
tether  anchorage  of  the  child  restraint 
anchorage  system  in  the  production  year 
beginning  September  1, 1999,  with  full 
implementation  beginning  September  1 , 
2000.  Manufacturers  were  required  to 
begin  phasing-in  the  lower  anchorages 
in  the  production  year  beginning  on 
September  1,  2000,  with  Ml 
implementation  beginning  September  1 , 
2002. 

The  final  rule  was  based  on  technical 
specifications  set  forth  in  November 
1996  and  June  1998  drafts  of  a  child 
restraint  anchorage  system  standard 
being  developed  by  a  working  group  of 
the  International  Organization  for 
Standardization  (ISO).  The  technical 
specifications  covered  matters  such  as 


the  design  and  configuiration  of  the 
anchorage  system,  and  the  strength  of 
each  component  of  the  system.  While 
many  concepts  and  requirements  of  the 
draft  ISO  standard  were  incorporated 
into  the  final  rule  on  Standard  No.  225, 
the  final  rule  highlighted  differences 
between  the  rule  and  the  draft  ISO 
standard  with  regard  to  the  strength 
required  of  the  anchorages,  and  well  as 
to  the  marking  of  the  anchorages  and 
other  requirements. 

NHTSA's  August  1999  Response  to 
Petitions  for  Reconsideration 

There  were  a  number  of  petitions  for 
reconsideration  suggesting  revisions  to 
the  March  1999  final  rule.  Most  of  the 
petitioners  were  vehicle  manufacturers 
concerned  about  their  ability  to  meet  the 
strength  requirements  of  the  final  rule, 
particularly  within  the  given  leadtime. 
The  vehicle  manufacturers  stated  that 
they  had  been  designing  child  restraint 
anchorage  systems  to  meet  the  strength 
requirements  that  were  imder 
consideration  by  the  ISO  for  the  lower 
anchorages  and  by  Transport  Canada  for 
the  tether  anchorage,  and  were  prepared 
to  meet  those  requirements  by  the 
compliance  date  of  the  rule,  but  not  the 
strength  requirements  that  the  rule  had 
specified.  In  response  to  this  concern, 
NHTSA  published  a  final  rule  that 
permitted  vehicle  manufacturers  to  meet 
alternative  requirements  during  an 
initial  several-year  period  (64  FR  47566, 
August  31,  1999)  (Docket  No.  99-6160). 
We  specified  in  that  document  that, 
from  September  1,  2000  until  August  31, 
2002,'  manufacturers  installing  the 
lower  anchorage  bars  would  have  the 
option  of  meeting  the  requirements  set 
forth  in  the  March  1999  final  rule,  or 
requirements  that  were  very  similar,  but 
not  identical,  to  the  June  1998  draft  ISO 
standard. 

The  March  1999  final  rule  had 
required  a  permanent  mark  on  the 
vehicle  seat  back  at  the  location  of  each 
lower  bar  location  to  help 
knowledgeable  motorists  locate  and  use 
the  bars,  and  to  inform  or  remind  other 
motorists  that  the  bars  are  present 
(S9.5).  The  mark  would  not  be  required, 
the  rule  had  specified,  if  the  lower  bars 
were  visible  (S9.5(b)).  In  a  April  16, 
1999  petition  for  reconsideration  of  the 
rule,  Volkswagen  stated  that  a  "guide 
device  installed  onto  the  anchorage  at  - 
the  seat  bight"  should  be  considered  "as 
a  marking  device  or  an  anchorage 
locator."  2  In  the  August  31,  1999 


'  The  date  was  later  extended  to  September  1 , 
2004.  65  FR  4662B. 

^  Volkswagen  also  stated  in  its  petition  that  it 
supported  the  petition  for  reconsideration  of  the 
final  rule  submitted  by  the  Alliance  of  Automobile 

Continued 
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response  to  the  petitions  for 
reconsideration,  the  agency  adopted 
ahemative  visibihty  requirements  for 
the  lower  bars.  They  required  that  "at 
least  one  anchorage  bar  (when  deployed 
for  use),  one  guidance  fixture,  or  one 
seat  marking  feature  shall  be  readily 
visible  to  the  person  installing  the  [child 
restraint  fixture]  *  •   •"  (S15.4). 

The  Alliance's  October  1999  Petition  for 
Reconsideration 

NHTSA  received  a  number  of 
petitions  for  reconsideration  of  various 
provisions  of  the  August  1999  final  rule. 
The  Alliance  submitted  an  October  15, 
1999  petition  requesting  reconsideration 
of  a  number  of  provisions,  including  the 
marking  alternative  in  S15.4.  The 
Alliance  asked  NHTSA  to  add  a 
parenthetical  phrase,  "(when 
installed),"  after  "guidance  fixture." 
The  petitioner  said  that  the 
parenthetical  should  be  added  to  S15.4 
because  "the  intent  of  the  Sl5  is  to 
incorporate  the  provisions  of  the  ISO 
Draft."  The  Alliance  did  not  specify 
which  version  (i.e.,  what  date)  of  the 
draft  ISO  standard  it  was  referring  to. 

NHTSA 's  July  2000  Response  to 
Petitions  for  Reconsideration 

In  a  July  31,  2000  response  to 
petitions  for  reconsideration  (65  FR 
46628;  July  31,  2000)  (Docket  No. 
NHTSA-7648),  NHTSA  declined  to  add 
the  parenthetical  "(when  installed)" 
sought  by  the  Alliance.  We  reasoned 
that  adding  the  parenthetical  would 
suggest,  contrary  to  our  intent,  that 
manufacturers  could  satisfy  marking 
requirements  if  they  provided  the 
guidance  fixtures  with  a  new  motor 
vehicle  without  actually  installing  them 
in  the  motor  vehicle.  The  agency's 
intent  was  that  the  guidance  fixtures  be 
installed  prior  to  delivery  to  consiuners 
to  ensure  that  the  consumer  could  see 
the  anchorage  system,  its  location,  and 
its  appearance  when  the  fixtures  are 
properly  installed.  We  concluded  that 
requiring  manufacturers  to  install  the 
guidance  fixtures  would  result  in  the 
vehicle  owner  either  leaving  them 
attached  and  thus  ready  to  use  or  taking 
some  affirmative  action  to  determine 
how  to  remove  them  and  then  actually 
removing  them.  We  believed  that,  in 
either  event,  the  owners  would  be  more 
likely  to  notice  and  remember  the 
fixtures  than  if  the  fixtures  were  simply 


Manufacturers  (the  Alliance).  The  Alliance's  April 
17. 1999  petition  for  reconsideration  asked  NHTSA 
to  amend  S9.5  to  require  marking  of  one,  not  two, 
of  the  anchorage  bars,  and  did  not  specifically 
request  that  guidance  fixtures  be  allowed  to  satisfy 
marking  requirements.  The  Alliance  later  submitted 
an  October  15.  1999  petition  for  reconsideration 
that  included  the  request  to  allow  guidance  fixtures 
as  an  option. 


provided  virith  the  vehicle,  but  not 
actually  installed  in  it. 

In  addition,  we  explained  in  the  July 
2000  final  rule  that  NHTSA  had 
permitted  manufactm^rs  the  option  of 
meeting  draft  ISO  requirements  to 
facilitate  and  thus  accelerate  the 
installation  of  child  restraint  anchorage 
systems  in  vehicles.  We  stated  that 
manufacturers  could  meet  the  draft  ISO 
requirements  for  strength  and  location 
of  anchorages  more  expeditiously  than 
they  could  meet  the  March  1999  final 
Fule's  requirements  for  strength  and 
location.  However,  we  concluded  that 
gmdance  fixtiues  could  be  easily 
snapped  on  to  the  lower  bars  when  the 
vehicles  were  offered  for  sale.  Having  to 
install  them  would  not  delay  or  impede 
introduction  of  child  restraint  anchorage 
systems  in  vehicles.  We  noted  further 
that,  in  the  June  1998  draft  version  of 
the  ISO  standard  that  we  used  in 
developing  the  March  1999  final  rule, 
the  parenthetical  was  not  present.  For 
all  these  reasons,  we  denied  the  request 
to  add  the  parenthetical.  Instead,  to 
clarify  S15.4,  we  added  a  sentence 
stating  that  "If  guidance  fixtures  are 
used  to  meet  this  [marking] 
requirement,  the  fixture(s)  (although 
removable)  must  be  installed." 

Volkswagen  August  2000  Petition  for 
Reconsideration 

On  August  17,  2000,  Volkswagen  filed 
a  petition  for  reconsideration 
concerning  S15.4.  Volkswagen  indicated 
that  it  was  surprised  that  NHTSA 
denied  the  Alliance's  request  to  add  the 
parenthetical.  Volkswagen  stated  that  it 
had  been  providing  lower  anchorages  in 
some  of  its  models  begiiuiing  with  the 
1999  model  year,  but  had  not  been 
providing  the  guidance  fixtures. 
Volkswagen  stated  in  its  petition: 

Those  anchorages  are  not  visible  and  no 
seat  marking  feature  is  provided  but  a 
guidance  fixture  has  been  developed  and  is 
available  for  user  installation  consistent  with 
the  1999  ISO  draft.  Immediately  upon 
becoming  aware  of  NHTSA's  July  31,  2000 
Notice,  Volkswagen  requested  its  supplier  of 
guidance  fixtures  to  fiirnish  sufficient 
quantities  for  installation  in  production  on  a 
best  effort  basis  but  in  no  event  later  than 
August  30,  2000.  Based  upon  information 
furnished  by  the  supplier,  Volkswagen  is  not 
certain  that  it  can  comply  with  S15.4  by  the 
end  of  August*   *  *.  Volkswagen  therefore 
petitions  that  the  effective  date  of  S15.4  be 
deferred  for  an  additional  30  days  at  which 
time  Volkswagen  will  be  certain  that  all 
vehicles  can  be  delivered  to  consumers  in 
strict  compliance  with  the  new  regulations. 
Volkswagen  will  also  conduct  a  mailing 
campaign  to  the  owners  of  all  Jetta,  Golf, 
Cabrio  and  New  Beetle  vehicles 
manufactured  since  September  1, 1999  or 
later*  *  *. 


To  justify  the  deferral,  Volkswagen 
stated: 

Because  guidance  fixtures  serve  to  identify 
existing  anchorages  in  the  vehicle  only  and 
are  not  essential  to  the  safe  use  of  the  vehicle, 
and  because  child  restraint  systems  using 
rigid  attachments  which  are  suitable  for  use 
with  the  guidance  fixtures  are  not  available 
in  the  market  at  this  time,  Volkswagen 
believes  there  is  no  detriment  to  motor 
vehicle  safety  which  would  be  caused  by  the 
deferral  of  the  effective  date. 

n.  Agency  Decision 

NHTSA  is  denying  the  petition  for  the 
reasons  set  forth  below.^ 

As  discussed  above,  installation  of 
guidance  fixtures  is  not  the  sole  means 
by  which  a  manufecturer  may  comply 
with  the  marking  and  conspicuity 
requirements  specified  in  the  standard. 
While  Volkswagen's  request  for  an 
extension  of  time  to  provide  the 
guidance  fixtures  was  based  on  its 
uncertainty  regarding  the  ability  of  a 
supplier  of  these  fixtures  to  provide 
sufficient  quantities  of  the  fixtures  in  a 
time  period  that  would  enable 
Volkswagen  to  meet  the  requirements  of 
the  standard,  we  note  that  Volkswagen 
could  have  alternatively  taken  steps  to 
mark  the  location  of  the  lower 
anchorages  on  the  vehicle  seat  in 
accordance  with  S9.5(a). 

The  August  1999  response  to  petitions 
for  reconsideration  permitted 
manufacturers  to  use  a  guidance  fixture 
to  meet  the  marking  and  conspicuity 
requirements  for  a  limited  time.  In 
interpreting  the  August  1999  rule, 
Volkswagen  apparently  concluded  that 
a  manufacturer  relying  on  guidance 
featiues  to  comply  with  those 
requirements  need  not  provide  the 
guidance  fixtures  with  each  vehicle. 
Volkswagen  apparently  concluded  that 
it  was  possible  to  comply  with  the 
requirements  by  offering  the  guidance 
fixtures  to  new  vehicle  purchasers  on  an 
"as  requested"  basis. 

We  believe  Volkswagen's 
interpretation  of  S15.4  was 
unreasonable.  The  language  of  S15.4, 
"Marking  and  conspicuity  of  the  lower 
anchorages,"  has  stated  since  its 
adoption  that  "at  least  one  anchorage 
bar  (when  deployed  for  use),  one 
guidance  fixture,  or  one  seat  marking 
feature"  shall  be  readily  visible.  For 
each  vehicle  to  meet  the  requirement 
that  the  bar,  guidance  fixture  or  seat 
marking  feature  be  visible  by  means  of 
guidance  fixtures,  the  fixtures  had  to  be 
provided  with  each  vehicle.  The  agency 
notes  that  Volkswagen  was  the  only 


'  NHTSA  informed  Volkswagen  by  telephone  on 
August  30,  2000,  that  the  petition  would  be  denied 
(see  memorandum  in  docket  20OO-764&-3 
describing  the  conversation). 
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manufacturer  that  indicated  that  it 
believed  that  the  guidance  fixtures 
could  be  provided  on  an  "as  requested" 
basis. 

It  was  also  unreasonable  of 
Volkswagen  to  conclude  that  the 
guidance  fixtures  need  not  be  provided, 
given  the  reasons  why  the  agency  had 
required  them.  The  preamble  to  the  final 
rule  establishing  Standard  No.  225  made 
clear  that  NHTSA  considered  the 
standard's  marking  and  conspicuity 
requirements  to  be  crucial  elements 
contributing  to  the  correct  use  of  child 
restraint  anchorage  systems.  Marking 
the  lower  anchorage  bars  and  making 
them  conspicuous  helps  knowledgeable 
motorists  locate  and  use  the  bars  and 
informs  or  reminds  other  motorists  that 
the  anchorage  system  is  present. 

Consumers  may  not  otherwise  learn  of  the 
existence  of  a  child  restraint  anchorage 
system  in  a  particular  vehicle  or  at  a 
particular  seating  position  in  a  vehicle 
without  some  type  of  visual  reminder  that 
the  anchorage  system  is  present.  Even  when 
they  know  the  bars  are  present,  they  may  not 
know  precisely  where  in  the  seat  bight  to 
look  for  the  bars. 

64  FR  at  10802.  It  was  unreasonable 
for  Volkswagen  to  conclude  that 
NHTSA  would  identify  a  need  to  make 
the  anchorages  conspicuous  and  would 
identify  specific  alternatives 
manufacturers  may  take  to  meet  the 


need  (mark  the  seat  back,  provide  a 
guidance  fixture,  or  place  an  anchorage 
where  it  is  visible),  then  allow 
manufacturers  the  option  of  selling 
vehicles  that  do  not  meet  any  of  the 
alternatives. 

Volkswagen  believes  there  is  no 
detriment  to  motor  vehicle  safety  which 
would  be  caused  by  the  deferral  of  the 
effective  date  because  guidance  fixtures 
serve  to  identify  existing  anchorages  in 
the  vehicle  only  and  are  not  essential  to 
the  safe  use  of  the  vehicle,  and  because 
child  restraint  systems  using  rigid 
attachments  which  are  suitable  for  use 
with  the  guidance  fixtures  are  not 
available  in  the  market  at  this  time.  To 
the  contrary,  we  believe  that  anchorage 
bars  that  are  not  visible,  marked  with  a 
circle  or  made  conspicuous  by  a 
guidance  fixture  are  not  so  likely  to  be 
noticed  by  consumers.  This  lower 
visibility  would  likely  result  in  reduced 
overall  use  of  the  child  restraint 
anchorage  system.  Installed  guidance 
fixtures  also  clearly  show  the  anchorage 
bars  of  a  child  restraint  anchorage 
system  to  users,  which  can  reduce  the 
likelihood  that  users  may  mistakenly 
latch  their  child  restraints  on  to  an 
incorrect  or  unsuitable  part  of  the 
vehicle  structure.  Because  guidance 
fixtures  increase  the  visibility  and 
therefore  likelihood  of  correct  use  of  the 
anchorage  bars,  they  are  a  benefit  to  all 


child  restraint  users,  not  just  to  owners 
of  child  restraints  with  rigid 
attachments.  Further,  since  child 
restraint  systems  using  rigid 
attachments  which  are  suitable  for  use 
with  the  guidance  fixtures  will  be 
available  in  the  market  in  the  future,  we 
believe  that  during  the  life  span  of  a 
vehicle  equipped  with  an  anchorage, 
system,  there  is  a  high  likehhood  that 
the  vehicle  will  be  owned  by  someone 
having  a  child  restraint  with  rigid 
attachments.  As  discussed,  the  guidance 
fixtures  would  facilitate  use  of  5ie  child 
restraint  anchorage  system  throughout 
the  life  of  the  vehicle. 

For  these  reasons,  NHTSA  is  denying 
Volkswagen's  petition  for 
reconsideration.  The  marking  and 
conspicuity  requirements  of  Si  5.4  apply 
to  any  child  restraint  anchorage  system 
installed  on  a  vehicle  on  or  after 
September  1, 1999,  including  those 
voluntarily  installed. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49CFR1.50. 

Issued  on  May  31,  2001. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  01-14880  Filed  6-12-01;  8:45  am] 
mXING  COOE  4»10-5»-P 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Paciters  and 
Stockyards  Administration 

Proposed  Posting  of  Stockyards 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration,  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202)  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act  (Act),  1921,  as  amended 
(7  U.S.C.  181  et  seq.). 

AL^192    Southern  Star  Stockyard, 
Elgin,  Alabama 

AR-1 76    Bar  D  Arena,  Ash  Flat, 
Arkansas 

Pursuant  to  the  authority  under 
section  302  of  the  Act,  notice  is  hereby 
given  that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arg\iments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director,  Office  of  Policy/Litigation 
Support,  Grain  Inspection,  Packers  and 
Stockyards  Administration,  Room  1521, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3646,  by  June  28,  2001. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Director  of  the  Office  of 
Policy/Litigation  Support  during  normal 
business  hours. 

Done  at  Washington,  DC  this  7th  day  of 
June  2001. 
David  R.  Siiipman, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
(FR  Doc.  01-14868  Filed  &-12-01:  8:45  am] 
BILUNO  COOC  3410-EM-P 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  ConservatkHi 
Service 

Scott's  Pond  Watershed  Protectkm 
Project  Jerome  County,  Idaho 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sims,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
9173  W.  Barnes  Dr.,  Suite  C,  Boise, 
Idaho  83709-1574,  telephone  (208)  378- 
5700. 

NOTICE:  Pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650):  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Scott's 
Pond  Watershed  Protection  Project, 
Jerome  County,  Idaho. 

The  Plan/Environmental  Assessment 
of  this  federally  assisted  action  indicates 
that  the  project  will  not  cause 
significant  local,  regional,  or  national 
adverse  impacts  on  the  environment.  As 
a  result  of  these  findings,  Richard  Sims, 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
environmental  impact  statement  was 
not  needed  for  this  project. 

The  Scott's  Pond  Watershed 
Protection  Project  consists  of  a  system  of 
land  treatment  measures  designed  to 
protect  the  resource  base,  reduce  off-site 
sediment  and  associated  nutrients  and 
bacteria,  improve  the  quality  of  ground 
water,  and  the  waters  entering  the  Snake 
River.  Planned  treatment  practices 
include:  buffer  strips,  composting 
facility,  conservation  crop  rotation, 
cover  and  green  manure  crop,  critical 
area  planting,  dike  (benn),  fence,  forage 
harvest  management,  irrigation  pit  or 
regulating  reservoir,  irrigation  system 
(sprinkler),  irrigation  system  (suirface — 
gated  pipe  with  surge),  irrigation  water 
management,  watering  facility 
(livestock),  nutrient  management, 
pastiu«  and  hayland  planting,  pest 
management,  prescribed  grazing, 
pumping  plant  for  water  control. 


residue  management  (direct  seeding  and 
no-till),  waste  management  system, 
waste  storage  pond  and  liner,  waste 
utilization,  well  decommissioning 
(injection  well),  wildlife  upland  habitat 
management,  wildlife  wetland  habitat 
management,  and  windbreak/shelterbelt 
establishment. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  plan/ 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting  Mr. 
Richard  Sims.  The  FONSI  has  been  sent 
to  various  Federal,  State,  and  local 
agencies,  emd  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  address  stated  on  the  previous 
page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials,] 

Dated:  May  4,  2001. 
Richard  Sinu, 

State  Conservationist. 

[FR  Doc,  01-14835  Filed  6-12-01;  8:45  am] 

BIUJNO  COOe  3410-1»-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Hubbard  and  Murphree  Creeks 
Watershed,  Tallahatchie  Courtty, 
Mississippi 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resoiux:es  Conservation  Service 
Regulations  (7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
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notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Hubbard  and  Murphree  Creeks 
Watershed,  Tallahatchie  County, 
Mississippi, 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes,  State  Conservationist, 
Natxiral  Resources  Conservation  Service, 
Suite  1321,  A.H.  McCoy  Federal 
Building,  100  West  Capitol  Street, 
Jackson,  Mississippi  39269,  Telephone 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federal  assisted  action  indicates  that  the 
project  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Homer  L.  Wilkes.  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Hubbard  and  Murphree  Creeks 
Watershed,  Tallahatchie  County, 
Mississippi  Notice  of  a  Finding  of  No 
Significant  Impact 

The  project  concerns  a  watershed 
plan  to  provide  supplemental  flood 

Erotection  and  reduce  threat  to  loss  of 
fe  from  sudden  dam  failure  to  the 
residents  of  the  Hubbard  and  Murphree 
Creeks  Watershed  and  others.  The 
planned  works  of  improvement  consists 
of  rehabilitating  three  floodwater 
retarding  structures  (FWRS)  Y-17-72. 
Y-17-73.  andY-17-74. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Enviroiunental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  nimiber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  dimng 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Homer  L.  Wilkes.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

Dated:May  29,  2001, 
Homer  L.  Wilkes, 

State  Conservationist. 

"(This  activity  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.904— Watershed  Protection  and 
Flood  Prevention  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.)" 

[FR  Doc.  01-14920  Filed  6-12-01;  8:45  am] 
BILUNG  COOE  3410-1 6-U 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Field  Office  Technical  Guide,  Changes; 
South  Dakota 

agency:  USDA  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  Availability  of 
proposed  changes  to  conservation 
practice  standards  in  Section  IV  of  the 
Field  Office  Technical  Guide  (FOTG)  of 
NRCS  in  South  Dakota  for  review  and 
comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
South  Dakota  to  issue  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG  for  the  following 
practice  Constructed  Wetland  (656). 
DATES:  Comments  on  this  notice  must  be 
received  within  30  days  bom  the 
publication  date  in  the  Federal  Register. 
ADDRESSES:  All  comments  concerning 
the  proposed  conservation  practice 
standard  changes  should  be  addressed 
to:  Ronald  Nadwomick,  State  Resource 
Conservationist,  NRCS,  200  Fourth 
Street  SW,  Huron,  South  Dakota  57350. 
Copies  of  these  standards  will  be  made 
available  upon  written  request. 

Dated:  April  24,  2001. 
Ronald  Nadwomick, 
State  Resource  Conservationist,  Natural 
Resources  Conservation  Service,  Huron, 
South  Dakota  57350. 

(FR  Doc,  01-14836  Filed  6-12-01;  8:45  am] 
BNJJNG  COOe  M10-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Change  to  Section 
4  of  the  Field  Office  Technical  Guide 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Field  Office 
Technical  Guide.  NRCS  is  also  seeking 
review  and  comments  to  the  proposed 
changes. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for 
Washington  State,  thatichanges  must  be 
made  in  the  Field  Office  Technical 
Guide  specifically  for  the  following 
practice  standards: 

•  Nutrient  Management,  practice  code 
number  590 

•  Waste  Utilization,  practice  code 
number  633 


•  Interim  standard;  Grass  Buffer  Strips, 

practice  code  number  741 

Proposed  changes  are  to  include  new 
and  improved  technology. 
DATES:  Comments  will  be  received  for  a 
period  of  30  days  following  the 
publication  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Jordan,  State  Conservationist, 
Natiu^l  Resources  Conservation  Service, 
316  West  Boone  Avenue,  Suite  450. 
Spokane,  WA,  99201-2348;  phone  (509) 
323-2900;  or  FAX  (509)  323-2909. 
SUPPLEMENTARY  INFORMATION:  If  you 
would  like  to  review  any  of  the  practice 
standards  mentioned,  contact  Leonard 
Jordan  at  the  above  address  or  phone 
number  to  receive  a  copy  of  the  draft 
standards. 

For  the  next  30  days  the  NRCS  will 
receive  comments  relative  to  the 
proposed  changes. 

Following  that  period  a  determination 
will  be  made  by  the  NRCS  regarding 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made  to  the  subject  standards. 

Dated:  May  7.  2001, 
Leonard  Jordan, 

State  Conservationist,  Washington. 
(FR  Doc.  01-14837  Filed  6-12-01;  8:45  am] 
BtLUNG  0006  341»-16-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  June  19,  2001;  1  p.m.- 
4  p.m. 

PtJkCE:  Radio  Free  Asia,  Suite  300,  2025 
M  Street,  NW..  Washington,  DC  20036, 
CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  nimiber  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
imder  the  appropriate  executive  order  (5 
U.S.C.  552b.  (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.  (c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
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the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.  {c)(2)  and  (6)) 
CONTACT  PERSON  FOR  MORE  INFORMATUN: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

Dated:  )une  11.  2001. 
Carol  Booker, 

Legal  Counsel. 

(FR  Doc.  01-15018  Filed  6-11-01;  1:33  pm] 

BlUJNOCOOe  8230-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-549-817,  C-549-818,  and  C-791-aiO] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination: 
Certain  Hot-Rolled  CartxMi  Steel  Flat 
Products  from  Thailand;  and  Notice  of 
Postponement  of  Rnal  Countervailing 
Duty  Determinations:  Certain  Hot- 
Roiled  CartMn  Steel  Flat  Products  from 
Thailand  and  South  Africa 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Postponement  of  Final 

Antidumping  Duty  Determination  and 

Final  Countervailing  Duty 

Determinations. 

EFFECTIVE  DATE:  June  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 

AngeUca  Mendoza  or  Nancy  Decker 
(antidumping  duty  investigation)  at 
(202)  482-3019  and  (202)  482-0196, 
respectively,  Office  8,  and  Dana 
Mermelstein  (countervailing  duty 
investigations)  at  (202)  482-1391,  Office 
7,  AD/CVD  Enforcement,  Group  III, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Conunerce  (Department) 
regixlations  are  to  the  regulations  at  19 
CFR  part  351  (April  2000). 

Background 

This  antidumping  duty  investigation 
was  initiated  on  December  4,  2000.  See 
Initiation  of  Antidumping  Duty 


Investigation:  Certain  Hot-Rolled  Carbon 
Steel  Flat  Products  from  Argentina, 
India.  Indonesia,  Kazakhstan,  the 
Netherlands,  the  People's  Republic  of 
China,  Romania,  South  Africa,  Taiwan, 
Thailand,  and  Ukraine,  65  FR  77568 
(December  12,  2000).  The  period  of 
investigation  (POI)  is  October  1, 1999 
through  September  30,  2000.  On  May  3, 
2001,  the  Department  published  the 
notice  of  preliminary  determination.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
From  Thailand,  66  FR  22199. 

On  March  23,  2001,  petitioners 
submitted  letters  requesting  aligmnent 
of  the  final  determinations  in  the 
countervailing  duty  investigations 
involving  Thailand  and  South  Africa 
with  the  final  determinations  of  the 
companion  antidumping  duty 
investigations  of  certain  hot-rolled 
carbon  steel  flat  products  from 
Argentina,  India,  Indonesia,  Kazakhstan, 
the  Netherlands,  the  People's  Republic 
of  China,  Romania,  South  Africa, 
Taiwan,  Thailand  and  Ukraine.  In 
accordance  with  section  705(a)(1)  of  the 
Act,  we  aligned  the  final  determinations 
in  these  coimtervailing  duty 
investigations  with  the  finad 
determinations  in  the  companion 
antidumping  investigations  of  certain 
hot-rolled  carbon  steel  flat  products.  See 
Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  With  Final  Antidiunping 
Duty  Determinations:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
Thailand.  66  FR  20251  (April  20,  2001). 
and  Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Alignment  With  Final  Antidumping 
Duty  Determinations:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
South  Africa.  66  FR  20261  (April  20, 
2001). 

Postponement  of  Final  Determinations 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  imtil  not  later  than  135  days 
after  the  publication  of  the  preliminary 
determination  if,  in  the  event  of  an 
affirmative  determination,  a  request  for 
such  postponement  is  made  by 
exporters  who  account  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  or  in  the  event  of  a 
negative  preliminary  determination,  a 
request  for  such  postponement  is  made 
by  petitioners.  The  Department's 
regulations,  at  19  CFR  351.210(e)(2), 
require  that  requests  by  respondents  for 
postponement  of  a  final  determination 
be  accompanied  by  a  request  for 
extension  of  provisional  measures  from 


a  four-month  period  to  not  more  than 
six  months. 

On  May  1.  2001,  Sahaviriya  Steel 
Industries  (respondent)  requested  that 
the  Department  postpone  its  final 
determination  until  not  later  than  135 
days  after  the  date  of  the  publication  of 
the  preliminary  determination  in  the 
Federal  Register  and  requested  an 
extension  of  the  provisional  measures, 
hi  accordance  with  19  CFR  351.210(b), 
because  (1)  our  preliminary 
determination  is  affirmative,  (2)  the 
respondent  requesting  the 
postponement  accounts  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
the  respondent's  request  and  are 
postponing  the  final  determination  imtil 
not  later  than  135  days  after  the 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
Suspension  of  liquidation  will  be 
extended  accordingly.  Through  this 
postponement  of  the  final  antidumping 
duty  determination,  we  are  also 
postponing  the  final  countervailing  duty 
determinations  of  certain  hot-rolled 
carbon  steel  flat  products  from  Thailand 
and  South  Africa  which  have  been 
aligned  with  the  companion 
antidumping  duty  investigations 
piu-suant  to  section  705(a)(1)  of  the  Act. 
This  notice  is  published  in  accordance 
with  section  735(a)(2)  of  the  Act  and  19 
CFR  351.210(b)(2). 

Dated:  June  4,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  01-14916  Filed  6-12-01;  8:45  am] 

BIUMG  COOe  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-824,  A-583-837] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigations:  Polyethylene 
Terephthaiate  Film,  Sheet,  and  Strip 
(PET  Film)  From  India  and  Taiwan 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Initiation  of  antidumping  duty 

investigations. 

EFFECTIVE  DATE:  June  13.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Trentham  or  Jeffrey  Pedersen  at  (202) 
482-6320  and  (202)  482-4195, 
respectively;  AD/CVD  Enforcement, 
Office  4,  Group  n.  Import 
Administration,  International  Trade 
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Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 

Initiation  of  Investigations 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
^  by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  references 
'      to  the  provisions  codified  at  19  CFR  Part 
351  (2000). 

The  Petitions 

On  May  17,  2001,  the  Department  of 
Commerce  (the  Department)  received 
petitions  filed  in  proper  form  by  the 
following  parties:  DuPont  Teijin  Films. 
Mitsubishi  Polyester  Film,  and  Toray 
Plastics  (America)  Inc..  (collectively,  the 
petitioners).  The  Department  received 
frt>m  the  petitioners  information 
supplementing  the  petitions  throughout 
the  20-day  initiation  period. 

In  accordance  with  section  732(b)  of 
the  Act.  the  petitioners  allege  that 
imports  of  polyethylene  terephthaiate 
film,  sheet  and  strip  (PET  film)  from 
India  and  Taiwan  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  v>rithin  the  meaning  of 
section  731  of  the  Act,  and  that  such 
imports  are  materially  injuring  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  these  petitions  on 
behalf  of  the  domestic  industry  because 
they  are  interested  parties  as  defined  in 
section  771(9)  (C)  of  the  Act  and  have 
demonstrated  sufficient  industry 
support  with  respect  to  each  of  the 
antidumping  investigations  that  they  are 
requesting  the  Department  to  initiate 
(see  the  Determination  of  Industry 
Support  for  the  Petitions  section  below). 

Scope  of  Investigations 

For  purposes  of  these  investigations, 
the  products  covered  are  all  gauges  of 
raw,  pretreated,  or  primed  PET  film, 
whether  extruded  or  coextruded. 
Excluded  are  metallized  films  and  other 
finished  films  that  have  had  at  least  one 
of  their  siufaces  modified  by  the 
application  of  a  performance-enhancing 
resinous  or  inorganic  layer  of  more  than 
0.00001  inches  thick.  Imports  of  PET 
film  are  classifiable  in  the  Harmonized 
Tariff  Schedide  of  the  United  States 
(HTSUS)  under  item  number 
3920.62.00.  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 


purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. " 
During  our  review  of  the  petitions,  we 
discussed  the  scope  with  the  petitioner 
to  ensure  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations,  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  See. 
Antidumping  Duties;  Countervailing 
Duties;  Final  Rule,  62  FR  27295.  27323 
(May  19. 1997).  The  Department 
encourages  all  parties  to  submit  such 
comments  within  20  days  from  the 
publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
The  scope  comment  period  is  intended 
to  provide  the  Department  with  ample 
opportimity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determinations. 

Determination  of  Industry  Support  for 
the  Petitions 

Section  771(4)(A)  of  tiie  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  tiiey  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authorities.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 


'  See  Algoma  Steel  Corp.  Ltd..  v.  United  States. 
688  F.  Supp.  639.  642-44  (OT  1988):  High 
Information  Content  Panel  Displays  and  Display 
Class  from  fapan:  Final  Determination:  Recission  of 
Investigation  and  Partial  Dismissal  of  Petition,  56 
FR  32376,  32380-81  (July  16. 1991). 


investigation  under  this  tide."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

The  domestic  like  product  referred  to 
in  the  petitions  is  all  PET  film, 
including  equivalent  PET  film.  In  a 
prior  antidumping  investigation,  the  ITC 
adopted  this  definition  of  the  domestic 
like  product.  See,  Polyethylene 
Terephthaiate  Film,  Sheet,  and  Strip 
from  fapan  and  the  Republic  of  Korea. 
(ITC  Pub.  No.  2383)  (May.  1991)  (Final 
Determination).  Because  no  party  has 
commented  on  the  petitions'  definition 
of  the  domestic  like  product,  and  there 
is  nothing  on  the  record  to  indicate  that 
this  definition  is  inacciuate,  the 
Department  has  adopted  the  domestic 
like  product  definition  set  forth  in  the 
petitions. 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)  of 
the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for.  or  opposition  to,  the 
petition.  Finally,  section  732(cK4)P)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall  (i)  poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 

In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  upon  not  only  the  petition 
and  amendments  thereto,  but  also 
"other  information"  it  obtained  through 
research  and  which  is  attached  to  the 
Initiation  Checklist  (See  Import 
Administration  Antidumping 
Investigation  Initiation  Checklist 
(Initiation  Checklist).  Attachment  I.  Re: 
Industry  Support,  June  6,  2001,  on  file 
in  the  Central  Records  Unit  (CRU)  of  the 
main  Department  of  Commerce 
building).  Based  on  information  from 
these  sources  the  Department 
determined  that  producers  supporting 
the  petition  with  respect  to  each  of  the 
two  countries  represent  over  50  percent 
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of  total  production  of  the  domestic  like 
product.  Additionally,  no  person  who 
would  qualify  as  an  interested  party 
pursuant  to  section  771(9)  of  the  Act  has 
expressed  opposition  to  the  petition. 

Accordingly,  the  Department 
determines  that  these  petitions  are  filed 
on  behalf  of  the  domestic  industry 
within  the  meaning  of  section  732(b)(1) 
of  the  Act. 

Constructed  Export  Price,  Export  Price 
and  Normal  Value 

India 

The  petitioners  determined  export 
prices  ("EF")  and  constructed  export 
prices  ("CEP")  based  on  their  own 
market  research  reports  tracking  the 
selling  activities  of  two  Indian 
producers  active  in  the  United  States 
market,  Garware  Polyester  Ltd. 
("Garware")  and  Polyplex  Corporation 
("Polyplex").  According  to  the 
petitioners,  neither  company  sells 
directly  to  U.S.  end  users,  but  rather  sell 
'  through  the  companies'  respective  U.S. 
sales  agent/distributor.  The  petitioners 
state  that  Garware  sells  its  products 
through  its  afRUated  sales  agent/ 
distributor.  Global  PET  Films 
("Global"),  while  Polyplex  sells  through 
an  unaffiliated  sales  agent/ distributor. 
The  petitioners  based  their  U.S.  price 
calculations  on  the  prices  of  the  U.S. 
distributors  to  U.S.  end  users.  We  do  not 
believe  it  is  appropriate,  in  this 
instance,  to  use  the  submitted  U.S. 
prices  for  Polyplex  because  these  prices 
are  based  on  the  prices  of  an  unaffiliated 
U.S.  distributor  to  a  U.S.  end  user,  and 
not  on  Polyplex's  prices  to  that 
imaffiliated  U.S.  diistributor.  The 
petition  also  contains  two  other  U.S. 
prices  from  India  (i.e..  Garware's  prices 
through  its  affiliated  U.S.  distributor. 
Global,  one  for  48  gauge  and  one  for 
thick  industrial  film)  on  which  we  can 
calculate  an  estimated  dumping  margin. 
Therefore,  we  are  basing  the  U.S.  price 
on  Garware's  CEP  prices  through  its 
affiliated  distributor.  Global. 

To  derive  CEP  for  Garware.  the 
petitioner  deducted  from  the  price  quote 
an  affiliated  party  selling  markup,  ocean 
freight,  U.S.  brokerage  and  handling, 
U.S.  inland  freight  from  port  to 
warehouse,  marine  insinance,  U.S. 
customs  duties,  U.S.  warehousing,  U.S. 
inland  freight  from  warehouse  to 
customer,  slitting  costs  and  material 
losses  associated  with  slitting.  We 
recalculated  the  affiliated  party  selling 
markup  to  more  accinately  reflect 
Global's  indirect  selling  expenses 
incurred  in  the  United  States.  The 
petitioners  made  no  adjustment  for  CEP 
profit  as  Garware's  fiscal  year  1999 
financial  statement  showed  no  profit. 


With  respect  to  normal  value  (NV), 
the  petitioners  provided  home  market 
prices  that  were  based  on  their  own 
market  reports  tracking  the  selling 
activities  of  Garware  and  Polyplex  in 
the  Indian  market  for  48  gauge  film  and 
thick  industrial  film.  Since  we  are  not 
using  the  submitted  U.S.  prices  for 
Polyplex.  we  are  not  using  any  of  the 
submitted  home  market  prices  for 
Poljrplex.  Fiulhermore,  we  did  not  use 
the  submitted  home  market  price  for 
Garware  for  thick  industrial  film 
because  the  petitioners  could  not 
substantiate  this  price  with 
documentation  or  other  market  reports 
that  would  support  the  veracity  of  this 
price.  Thus,  the  Department  determined 
that  Garware's  home  market  price  for 
the  48  gauge  film  is  the  only  price  in  the 
petition  that  is  directly  comparable  to 
the  products  exported  to  the  U.S.  which 
serve  as  the  basis  for  CEP. 

The  petitioners  calculated  an  NV  by 
making  deductions  from  the  quoted 
home  market  price  for  48  gauge  film  for 
Garware's  credit  expenses,  packing 
costs,  slitting  costs,  material  loss,  and 
advertising  expenses.  We  adjusted  the 
petitioners'  NV  calculations  by  adding 
the  petitioners'  reported  U.S.  packing 
costs  to  NV.  For  NV  compared  to  CEP, 
the  petitioners  deducted  a  CEP  offset. 

Although  the  petitioners  provided  a 
margin  based  on  a  price-to-price 
comparison,  they  also  made  a  country- 
wide cost  allegation  and  provided 
information  demonstrating  reasonable 
groiuids  to  believe  or  suspect  that  sales 
of  PET  film  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
cost  of  production  (COP),  within  the 
meaning  of  section  773(b)(3)  of  the  Act. 
As  a  result,  they  requested  that  the 
Department  initiate  sales-below-cost 
investigations  on  a  coimtry-wide  basis. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufactine  (COM),  selling,  general, 
and  administrative  (SG&A)  expenses, 
and  packing  costs.  The  petitioners 
calculated  COM  based  on  the  average 
consumption  rates  of  a  U.S.  PET  film 
producer.  The  petitioner  adjusted  COM 
for  known  differences  in  costs  between 
the  United  States  and  India.  To 
calculate  SG&A  and  interest  expense, 
the  petitioner  relied  upon  Garware's 
1999  financial  statements.^  Based  upon 
the  comparison  of  the  adjusted  prices  of 
the  foreign  like  product  in  the  home 
market  to  the  calculated  COP  of  the 
product,  we  find  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 


^The  petitioners  also  calculated  a  producer- 
specific  COP  for  Polyplex  in  the  same  manner,  but 
since  we  did  not  use  the  submitted  prices  for 
Polyplex.  we  also  did  not  use  the  submitted  costs 
for  Polyplex  in  our  calculations. 


foreign  like  product  were  made  below 
the  COP,  within  the  meaning  of  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  a  cotmtry- 
wide  cost  investigation.  See  the 
Initiation  of  Cost  Investigations  section 
below. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
also  based  NV  for  sales  in  India  on 
constructed  value  (CV).  The  petitioners 
calculated  CV  using  the  same  COM,  ^ 

depreciation,  SG&A  and  interest 
expense  figures  used  to  compute  Indian 
home  market  costs.  ^  The  petitioners  did 
not  include  profit  in  calculating  CV.  As 
this  approach  is  conservative,  the 
Department  accepted  such 
methodology. 

Based  on  a  comparison  of  CEP  to  NV, 
we  calculated  a  margin  of  77.52  percent. 
Based  on  comparisons  of  CEP  to  CV,  we 
calculated  margins  of  128.33  percent 
and  142.21  percent.* 

Taiwan 

The  petitioners  determined  EP  based 
on  their  own  market  research  tracking 
the  activity  of  the  largest  Taiwanese 
exporter  of  PET  film  to  the  United 
States,  Nan  Ya  Plastics  Industry  Co., 
Ltd.  (Nan  Ya). 

The  petitioners  submitted  Nan  Ya's 
prices  for  48  gauge  film  and  DFR  base 
(industrial)  film.  For  DFR  base  film,  the 
petitioners  submitted  a  price  from  a 
direct  sale  from  Nan  Ya  to  an  unrelated 
U.S.  purchaser.  For  this  sale,  the 
petitioners  calculated  a  net  U.S.  price  by 
deducting  ocean  freight,  U.S.  brokerage 
and  handling,  U.S.  inland  freight  from 
port  to  warehouse,  marine  insinance, 
U.S.  customs  duties,  U.S.  warehousing, 
U.S.  inland  freight  from  warehouse  to 
customer,  slitting  costs  and  material 
losses  associated  with  slitting. 

For  48  gauge  film,  the  petitioners' 
cited  price  was  a  price  from  an 
unaffiliated  U.S.  distributor  to  a  U.S. 
end  user.  We  do  not  believe  it  is 
appropriate,  in  this  instance,  to  use  the 
submitted  48  gauge  film  U.S.  price  for 
Nan  Ya  because  this  is  the  price  from  an 
imaffiliated  U.S.  distributor  to  a  U.S. 
end  user,  and  not  Nan  Ya's  price  to  that 
imaffiliated  U.S.  distributor.  However, 
the  petition  also  contains  one  other  U.S. 
price  fit)m  Taiwan  on  which  we  can 
calculate  an  estimated  dumping  margin, 
i.e.,  the  EP  price  on  a  direct  sale  from 
Nan  Ya  to  an  unrelated  U.S.  customer 
the  DFR  base  film  price  discussed 
above.  Therefore,  we  based  U.S.  price 
on  this  EP  sale  information. 


»The 

'The  petitioners  also  calculated  a  producer- 
specific  CV  for  Polyplex  in  the  same  manner,  but 
since  we  did  not  see  the  submitted  prices  for 
Polyplex,  we  also  did  not  use  the  submitted  costs 


Federal  Register / Vol.  66,  No.  114 /Wednesday,  June  13,  2001 /Notices 


31801 


With  respect  to  NV,  the  petitioners 
provided  home  market  prices  that  were 
obtained  from  an  independent 
marketing  consultant  for  48  gauge  and 
DFR  base  film.  The  petitioner  also  made 
a  country-wide  cost  allegation  and 
provided  information  to  support  its 
claim  that  sales  of  PET  film  in  the  home 
market  were  made  at  prices  below  the 
fully  absorbed  COP,  within  the  meaning 
of  section  773(b)(3)  of  the  Act.  As  a 
result,  they  requested  that  the 
Department  initiate  a  sales-below-cost 
investigation  on  a  country-wide  basis. 
However,  since  the  submitted  home 
market  prices  were  from  outside  of  the 
anticipated  POI  and  we  are  able  to 
calculate  a  margin  based  on  constructed 
value,  we  did  not  use  these  prices  in  our 
analysis  and  therefore  have  not 
conducted  an  analysis  for  sales  below 
cost. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act.  the  petitioners    • 
also  based  NV  on  constructed  value 
(CV),  consisting  of  COM,  depreciation, 
SG&A  ex{}enses,  interest  expense,  profit 
and  packing.  The  petitioner  calculated 
COM  based  on  the  average  consumption 
rates  of  a  U.S.  PET  film  producer.  The 
petitioner  adjusted  COM  for  known 
differences  in  costs  between  the  United 
States  and  Taiwan.  To  calculate  SG&A, 
interest  expense,  and  profit,  the 
petitioner  relied  upon  the  1999  financial 
statements  of  Nan  Ya.  We  recalculated 
profit  to  more  accurately  reflect  the 
profits  attributable  to  plastic  products 
(which  predominantly  consist  of  PET 
film  products). 

Based  on  a  comparison  of  EP  to  CV, 
calculated  in  accordance  with  section 
773(c)  of  the  Act,  the  estimated 
dumping  margin  for  PET  film  from 
Taiwan  is  15.65  percent. 

Initiation  of  Cost  Investigations 

India 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Act,  the  petitioners 
provided  information  demonstrating 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  India  were  made  at  prices 
below  the  fully  absorbed  COP  and, 
accordingly,  requested  that  the 
Department  conduct  country-wide  sales- 
below-COP  investigations  in  conniption 
with  the  requested  antidumping 
investigation  for  India.  The  Statement  of 
Administrative  Action  (SAA),  submitted 
to  the  U.S.  Congress  in  connection  with 
the  interpretation  and  application  of  the 
URAA.  states  that  an  allegation  of  sales 
below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  See 
SAA,  H.  Doc.  103-316,  Vol.  1,  at  833 
(1994).  The  SAA,  at  833,  states  that 
"Commerce  will  consider  allegations  of 


below-cost  sales  in  the  aggregate  for  a 
foreign  country,  just  as  Commerce 
currently  considers  allegations  of  sales 
at  less  than  fair  value  on  a  country-wide 
basis  for  purposes  of  initiating  an 
antidumping  investigation.  "Reasonable 
grounds'  *  *  *  exist  when  an  interested 
party  provides  specific  factual 
information  on  costs  and  prices, 
observed  or  constructed,  indicating  that 
sales  in  the  foreign  market  in  question 
are  at  below-cost  prices."  Id.  Based 
upon  the  comparison  of  the  adjusted 
prices  from  the  petition  for  the 
representative  foreign  like  products  to 
their  COPs,  we  find  the  existence  of 
"reasonable  grounds  to  believe  or 
suspect"  that  sales  of  these  foreign  like 
products  in  India  were  made  at  prices 
below  their  respective  COPs  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  the  requested  country-wide 
cost  investigation  with  respect  to  India. 

Taiwan 

As  also  noted  above,  the  petitioners 
alleged  that  sales  in  Taiwan  were  made 
at  prices  below  the  fully  absorbed  COP 
and,  accordingly,  requested  that  the 
Department  conduct  country-wide  sales- 
below-COP  investigations  in  connection 
with  the  requested  antidumping 
investigation  for  Taiwan.  However, 
since  we  could  not  determine  whether 
sales  in  Taiwan  were  made  at  prices 
below  COP.  we  are  not  initiating  a  sales- 
below-COP  investigation  at  this  time  in 
the  Taiwan  investigation. 

Critical  Circumstances 

Section  733(e)(1)  of  the  Act  states  that 
the  Department  vnll  find  that  critical 
circumstances  exist,  at  any  time  after 
the  date  of  initiation,  when  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  under  paragraph  (A)  "there  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  in  the 
United  States  or  elsewhere  of  the  subject 
merchandise,  or  .  .  .  the  person  by 
whom,  or  for  whose  account,  the 
merchandise  was  imported  know  or 
should  have  known  that  the  exporter 
was  selling  the  subject  merchandise  at 
less  than  fair  value  and  that  there  was 
likely  to  be  material  injury  by  reason  of 
such  sales,  and  (B)  there  have  been 
massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time."  Section  351.206(h)  of 
our  regulations  defines  "massive 
imports"  as  imports  that  have  increased 
by  at  least  by  15  percent  over  the 
imports  during  an  immediately 
preceding  period  of  comparable 
duration.  Section  351.206(1)  of  the 
regulations  states  that  "relatively  short 
period"  will  normally  be  defined  as  the 


period  beginning  on  the  date  the 
proceeding  begins  and  ending  at  least 
three  months  later. 

At  this  time,  the  petitionOTS  have  not 
supported  their  allegation  under  section 
733(e)(1)  of  the  Act  and  section  351.206 
of  the  Department's  regulations. 
Although  the  petitioners  provided  data 
indicating  significant  increases  in 
imports  over  a  three-year  period,  we  do 
not  consider  this  to  be  sufficient 
evidence  of  massive  imports  over  a 
relatively  short  period  of  time  within 
the  meaning  of  section  733(e)(1)(B)  of 
the  Act  and  section  351.206  of  the 
Department's  regulations.  If,  at  a  later 
date,  the  petitioners  adequately  allege 
the  elements  of  critical  circumstances, 
based  on  reasonably  available 
information,  the  Department  will 
investigate  this  matter  further. 

Fair  Value  Comparisons 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  PET  film  from  India  and 
Taiwan  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitions  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  the  individual  and  cumulated 
imports  of  the  subject  merchandise  sold 
at  less  than  NV.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  declining  trends  in  U.S. 
selling  prices,  sales,  revenue  and  market 
share. 

The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
The  Department  assessed  the  allegations 
and  determined  that  these  allegations 
are  supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation.  See 
Attachment  11  to  the  Initiation  Checklist- 
Analysis  of  Allegations  and  Evidence  of 
Material  Injury  and  Causation. 

Initiation  of  Antidumping 
Investigations 

Based  upon  our  examination  of  the 
petitions  on  PET  film,  and  the 
petitioners'  responses  to  our 
supplemental  questioimaire  clarifying 
the  }}etitions,  we  have  found  that  they 
meet  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  PET  film 
from  India  and  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  this  deadline 
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is  extended,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  alter  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petitions 

In  accordance  with  section 
732(h)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  each  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  India  and  Taiwan.  We 
will  attempt  to  provide  a  copy  of  the 
pubUc  version  of  each  petition  to  each 
exporter  named  in  the  petition,  as 
appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine,  no  later  than 
July  2,  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
PET  film  from  India  and  Taiwan  are 
causing  material  injury,  or  threatening 
to  cause  material  injury,  to  a  U.S. 
industry.  A  negative  ITC  determination 
for  any  country  will  result  in  the 
investigation  being  terminated  with 
respect  to  that  coimtry;  otherwise,  these 
investigations  will  proceed  according  to 
statutory  and  regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  June  6.  2001. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-14915  Filed  6-12-01;  8:45  am) 
■LUNG  CODE  3S10-O8-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-533-8251 

Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Potyettiyiene 
Teraphthalate  Rim,  Sheet,  and  Strip 
(PET  film)  from  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Initiation  of  Countervailing 
Duty  Inv^tigation. 

EFFECTIVE  DATE:  June  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Amdur  or  Howard  Smith, 
AD/CVD  Enforcement,  Office  4,  Group 
n.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue,  NW.,  Washington, 
DC  20230;  (202)  482-5346  or  (202)  482- 
5193,  respectively. 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2000). 

The  Petition 

On  May  17,  2001,  the  Department 
received  a  petition  filed  in  proper  form 
by  the  following  parties:  EhiPont  Teijin 
Films,  Mitsubishi  Polyester  Film,  and 
Toray  Plastics  (America)  Inc. 
(collectively,  the  petitioners).  The 
Department  received  firom  the 
petitioners  information  supplementing 
the  petition  throughout  the  20-day 
initiation  period. 

In  accordance  with  section  702(b)(1) 
of  the  Act,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  polyethylene  terephthalate  film,  sheet 
and  strip  (PET  film)  in  India  receive 
countervailable  subsidies  within  the 
meaning  of  section  701  of  the  Act. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  771(9)(C)  of  the  Act  and  have 
demonstrated  sufBcient  industry 
support  with  respect  to  the 
countervailing  duty  investigation  that 
they  are  requesting  the  Department  to 
initiate  (see  the  Determination  of 
Industry  Support  for  the  Petition  section 
below). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  all  gauges  of  raw, 
pretreated,  or  primed  PET  film,  whether 
extruded  or  coextruded.  Excluded  are 
metalisized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  thick.  Imports  of  PET  film  are 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
under  item  number  3920.62.00.  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 


During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioner 
to  ensure  that  it  accurately  reflects  the 
product  for  which  the  domestic  industry 
is  seeking  relief.  Moreover,  as  discussed 
in  the  preamble  to  the  Department's 
regulations,  we  are  setting  aside  a 
period  for  parties  to  raise  issues 
regarding  product  coverage.  See 
Antidumping  Duties;  Countervailing 
DuUes;  Final  Rule.  62  FR  27295,  27323 
(May  19, 1997).  The  Department 
encourages  all  parties  to  submit  such 
comments  within  20  days  from  the 
publication  of  this  notice.  Comments 
should  be  addressed  to  Import 
Administration's  Central  Records  Unit 
at  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
The  scope  comment  period  is  intended 
to  provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
India  (GOI)  for  consultations  with 
respect  to  the  petition.  The  GOI  did  not 
accept  our  invitation  to  hold 
consultations  before  the  initiation. 

Determination  of  Industry  Support  for 
the  Petition 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injiued,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authorities.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law. ' 


'  See  Algpma  Steel  Corp.  Ltd.,  v.  United  States. 
688  F.  Supp.  639.  642-44  (CIT  1988);  High 
Infonnation  Content  Panel  Displays  and  Display 
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Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  fi-om  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

The  domestic  like  product  referred  to 
in  the  petition  is  all  PET  film,  including 
equivalent  PET  film.  In  a  prior 
antidumping  investigation,  the  ITC 
adopted  this  definition  of  the  domestic 
Uke  product.  See  Polyethylene 
Terephthalate  Film.  Sheet,  and  Strip 
from  Japan  and  the  Republic  of  Korea, 
(ITC  Pub.  No.  2383)  (May,  1991)  (Final 
Determination).  Because  no  party  has 
commented  on  the  petition's  definition 
of  the  domestic  like  product,  and  there 
is  nothing  on  the  record  to  indicate  that 
this  definition  is  inaccurate,  the 
Department  has  adopted  the  domestic 
like  product  definition  set  forth  in  the 
petition. 

Section  702(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)  of 
the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition.  Finally,  section  702(c)(4)(D)  of 
the  Act  provides  that  if  the  petition  does 
not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  administering  agency  shall  (i)  poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 

In  order  to  estimate  production  for  the 
domestic  industry  as  defined  for 
purposes  of  this  case,  the  Department 
has  relied  upon  not  only  the  petition 
and  amendments  thereto,  but  also 
"other  information"  it  obtained  through 
research  and  which  is  attached  to  the 
Initiation  Checklist  [See  Import 
Administration  Countervailing  Duty 
Investigation  Initiation  Checklist 


Glass  from  Japan:  Final  Determination:  Recession  of 
Investigation  and  Partial  Dismissal  of  Petition.  56 
FR  32376.  32380-81  (July  16. 1991). 


(Initiation  Checklist),  Attachment  I,  Re: 
Industry  Support,  Jime  6.  2001,  on  file 
in  the  Central  Records  Unit  (CRU)  of  the 
main  Department  of  Commerce 
building).  Based  on  information  from 
these  sources  the  Department 
determined  that  producers  supporting 
the  petition  represent  over  50  percent  of 
total  production  of  the  domestic  like 
product.  Additionally,  no  person  who 
would  qualify  as  an  interested  party 
pursuant  to  section  771(9)  of  the  Act  has 
expressed  opposition  to  the  petition. 

Accordingly,  the  Department 
determines  that  this  petition  is  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  702(b)(1)  of  the 
Act. 

Injury  Test 

Because  India  is  a  "Subsidies         ~ 
Agreement  Coimtry"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  this 
investigation.  Accordingly,  the  ITC  must 
determine  whether  imports  of  the 
subject  merchandise  from  India 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injiued,  or  is 
threatened  with  material  injury,  by 
reason  of  subsidized  and,  as  noted 
below,  dumped  imports  of  the  subject 
merchandise.  The  petitioners  contend 
that  the  industry's  injured  condition  is 
evident  in  declining  trends  in  U.S. 
selling  prices,  sales,  revenue  and  market 
share. 

The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  including  U.S.  Customs  import 
data,  lost  sales,  and  pricing  information. 
The  Department  assessed  the  allegations 
and  determined  that  these  allegations 
are  supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation.  See 
Attachment  n  to  the  Initiation  Checklist- 
Analysis  of  Allegations  and  Evidence  of 
Material  Injury  and  Causation. 

Period  of  Investigation  (POI) 

The  petitioners  contend  that  the  POI 
is  April  1,  2000  through  March  31.  2001, 
which  is  the  last  completed  fiscal  year 
for  each  of  the  alleged  producers/ 
exporters  of  the  subject  merchandise.  If 
these  companies  do  not  have  the  same 
fiscal  year  then  the  POI  would  be 
calendar  year  2000. 

Allegations  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  coimtervailing 


duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
imder  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

We  are  initiating  an  investigation  of 
the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to 
manufacturers,  producers  and  exporters 
of  the  subject  merchandise  in  India  (a 
full  description  of  each  program  is 
provided  in  the  Initiation  Checklist): 

A.  GOI  Programs: 

1.  The  Duty  Entitlement  Passbook 
Scheme  (DEPBS)— Pre-and  Post- 
Export  Credits 

2.  Advanced  License  Scheme 

3.  Special  Import  Licenses  (SILs) 

4.  Export  Promotion  Capital  Goods 
Scheme  (EPCGS) 

5.  Pre-and  Post-shipment  Export 
Financing 

6.  Exemption  of  Export  Credit  from 
Interest  Taxes 

7.  Income  Tax  Exemption  Scheme 
(ITES)  (Sections  lOA.  lOB  and  80 
HHC) 

8.  Loan  Guarantees  from  the  GOI 

9.  Benefits  for  Export  Processing 
Zones/Export  Oriented  Units 

B.  State  of  Maharashtra  Programs: 

1.  Octroi  Refund  Scheme 

2.  Sales  Tax  Incentive  Scheme 

3.  Capital  Incentive  Scheme 

4.  Electricity  Duty  Exemption  Scheme 

C.  State  of  Utter  Pradesh  Programs: 

1.  Sales  Tax  Incentive  Scheme 

2.  Capital  Incentive  Scheme 

We  are  not  initiating  an  investigation 
of  the  following  programs  alleged  in  the 
petition  to  have  provided 
countervailable  subsidies  to 
manufacturers,  producers  and  exporters 
of  the  subject  merchandise  in  India: 

1.  State  of  Utter  Pradesh  (SUP) 
Transport  Subsidy  Scheme 

The  petitioners  claim  that  the  SUP 
provides  a  state  transport  subsidy  at  the 
rate  of  25  percent  of  the  cost  of 
transport.  However,  the  petition  does 
not  provide  any  information  on  whether 
this  program  is  specific  under  section 
771(5A)oftheAct. 

2.  State  of  Gujarat  (SOG)  Infrastructure 
Assistance  Schemes 

The  petitioners,  citing  to  a  document 
entitled  "Gujarat  Industrial  Policy — 
2000."  allege  that  the  SOG  provides 
three  types  of  infrastructure  assistance: 
(1)  Assistance  for  creating  infrastructure 
facilities  and  research  to  specific 
industries,  including  "plastic  processing 
industries;"  (2)  assistance  for 
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infrastructure  for  medium  and  large 
industrial  projects  in  rural  areas;  and  (3) 
additional  incentives  "at  the  rate  of  25 
percent  under  all  of  the  schemes"  for 
industrial  units  "coming  up"  in 
identified  "backward  talukas."  The 
petitioners  also  state  that  the  document 
on  Gujarat  Industrial  Policy  provides 
"direct  evidence"  of  the  planned 
existence  of  these  programs  during  the 
POL  However,  the  information  provided 
by  the  petitioners  regarding  the 
Infrastructure  Assistance  Scheme  only 
provides  information  on  the  intentions 
of  the  SOG  to  provide  assistance  under 
this  scheme  in  2000.  For  example,  the 
docximent  entitled  "Gujarat  Industrial 
Policy — 2000"  uses  such  phrases  as  a  "a 
scheme  will  be  introduced,"  "assistance 
will  be  provided,"  and  "intends  to 
introduce."  The  petition  thus  provides 
no  information  that  the  Infrastructure 
Assistance  Scheme  in  fact  existed 
during  the  POL  Since  the  petitioners 
have  not  provided  information  on 
whether  this  scheme  in  fact  existed 
during  the  POL  they  have  therefore  not 
provided  sufficient  information 
supporting  their  allegations  that  this 
program  provides  a  financial 
contribution  under  section  771(5)CD)  of 
the  Act,  that  this  program  provides  a 
benefit  under  section  771(5)(E)  of  the 
Act,  or  that  this  program  is  specific 
under  section  771(5A)  of  the  Act. 

3.  State  ofMadhya  Pradesh  (SMP)  Sales 
Tax  Incentive  Scheme 

The  petitioners  based  their  allegations 
concerning  this  program  on  a  SMP  state 
profile.  The  SMP  state  profile  includes 
one  sentence  on  this  program  under 
"Industrial  Incentive  Schemes,"  stating 
"sales  tax  exemption/deferment  for  4  to 
9  years."  This  information  does  not 
support  the  petitioners'  allegation  that 
this  program  is  specific  under  section 
771(5A)oftheAct. 

4.  SMP  Capital  Incentive  Scheme 

The  petitioners  based  their  allegations 
concerning  this  program  on  a  SMP  state 
profile.  The  SMP  state  profile  includes 
one  sentence  on  this  program  under 
"Industrial  Incentive  Schemes,"  stating 
"capital  investment  subsidy  at  the  rate 
of  5  percent  to  15  percent."  This 
information  does  not  support  the 
petitioners'  allegation  that  this  program 
is  specific  under  section  771{5A)  of  the 
Act. 

Critical  Circumstances 

The  petitioners  request  that  the 
Department  initiate  a  critical 
circumstances  investigation  of  Indian 
PET  film  because  the  petitioners  believe 
that  these  imports  are  likely  to 
"imdermine  seriously  the  remedial 


effect  of  any  * 
order." 


*  countervailing  duty 


Section  703(e)(1)  of  the  Act  states  that 
the  Department  will  find  that  critical 
circumstances  exist,  at  any  time  after 
the  date  of  initiation,  when  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  (A)  the  alleged  countervailable 
subsidies  are  inconsistent  with  the 
Subsidies  Agreement  and  (B)  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time.  Section  351.206(h)  of  our 
regulations  defines  "massive  imports" 
as  imports  that  have  increased  by  at 
least  15  percent  over  the  imports  during 
an  immediately  preceding  period  of 
comparable  duration.  Section  351.206(1) 
of  the  regulations  states  that  "relatively 
short  period"  will  normally  be  defined 
as  the  period  beginning  on  the  date  the 
proceeding  begins  and  ending  at  least 
three  months  later. 

At  this  time,  the  petitioners  have  not 
supported  their  allegation  under  section 
703(e)(1)  of  the  Act  and  section  351.206 
of  the  Department's  regulations. 
Although  the  petitioners  provided  data 
indicating  significant  increases  in 
imports  over  a  three-year  period,  we  do 
not  consider  this  to  be  sufficient 
evidence  of  massive  imports  over  a 
relatively  short  period  of  time  within 
the  meaning  of  section  703(e)(1)(B)  of 
the  Act  and  section  351.206  of  the 
Department's  regulations.  If,  at  a  later 
date,  the  petitioners  adequately  allege 
the  elements  of  critical  circimistances, 
based  on  reasonably  available 
information,  the  Department  will 
investigate  this  matter  further. 

Initiation  of  Countervailing  Duty 
Investigatioii 

The  Department  has  examined  the 
countervailing  duty  petition  on  PET 
film  frt)m  India,  and  found  that  it 
complies  with  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(b)  of  the 
Act,  we  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
manufacturers,  producers,  or  exporters 
of  PET  film  from  India  receive 
coimtervailable  subsidies. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b){4)(A)(i)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
GOI.  We  will  attempt  to  provide  a  copy 
of  the  public  version  of  the  petition  to 
each  exporter  named  in  the  petition,  as 
appropriate. 


International  Trade  Commission 
Notification 

Pursuant  to  section  702(d)  of  the  Act, 
we  have  notified  the  ITC  of  our 
initiation. 

Preliminary  Determination  by  the  ITC 

The  FTC  will  determine,  no  later  than 
July  2,  2001,  whether  there  is  a 
reasonable  indication  that  imports  of 
PET  film  fit)m  India  are  causing  material 
.injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
ITC  determination  will  result  in  the 
investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  June  6,  2001. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dministration . 

[FR  Doc.  01-14914  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACnON:  Notice  of  Application. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  by  telephone  at  (202) 
482-5131  (this  is  not  a  toll-free  number) 
or  by  E-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001  et  seq.)  authorizes 
the  Secretary  of  Commerce  to  issue 
Export  Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
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Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the       ~ 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
D.C.  20230,  or  transmit  by  E-mail  at 
oetca@ita.doc.gov.  Information 
submitted  by  any  person  is  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
However,  nonconfidential  versions  of 
the  comments  will  be  made  available  to 
the  applicant  if  necessary  for 
determining  whether  or  not  to  issue  the 
Certificate.  Comments  should  refer  to 
this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  01-00002."  A  summary  of  the 
application  follows. 

Summary  of  the  Application 

Applicant:  Sun  Valley  Rice  Co.,  L.L.C. 
("Sun  Valley"),  7050  Eddy  Road, 
Arbuckle,  California  95912. 

Contact:  Michael  V.  LaCrande, 
President. 

Telephone:  (530)  476-3000. 

Application  No.:  01-00002. 

Date  Deemed  Submitted:  May  29, 
2001. 

I        Members  (in  addition  to  applicant): 
Buckrock,  LLC,  Williams,  CA;  Klamath 
Enterprises,  LLC,  Williams,  CA;  Thomas 
Rice  Company,  LLC,  Bakersfield,  CA; 
and  Coldwater  Farms.  LLC,  Bakersfield, 

I    CA. 


Export  Trade 

1.  Products 

California  rice  and  rice  products 
(rough  rice,  browrn  rice,  milled  rice, 
undermilled  or  unpolished  rice,  coated 
rice,  oiled  rice,  rice  bran,  rice  polish, 
head  rice,  broken  rice,  second  head  rice, 
brewers  rice,  screenings,  rice  flour,  and 
rice  hulls). 


2.  Services 

All  services  related  to  the  export  of 
Products. 

3.  Technology  Rights 

All  intellectual  property  rights 
associated  with  Products  or  Services, 
including,  but  not  limited  to:  patents, 
trademarks,  service  marks,  trade  names, 
copyrights,  neighboring  (related)  rights, 
trade  secrets,  know-how,  and  sui  generis 
forms  of  protection  for  databases  and 
computer  programs. 

4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to:  Consulting 
and  trade  strategy;  sales  and  marketing; 
export  brokerage;  foreign  marketing  and 
analysis;  foreign  market  development; 
overseas  advertising  and  promotion; 
product  research  and  design  based  on 
foreign  buyer  and  consumer 
preferences;  docimientation  and 
services  related  to  compliance  with 
customs  requirements;  joint  ventures; 
inspection  and  quality  control; 
transportation;  shipping  and  export 
management;  export  licensing; 
insurance  and  financing;  billing  of 
foreign  buyers;  collection  (letters  of 
credit  and  other  financial  instruments); 
provision  of  overseas  sales  and 
distribution  facilities  and  overseas  sales 
staff;  legal;  accounting  and  tax 
assistance;  management  information 
systems  development  and  application; 
trade  show  exhibitions;  professional 
services  in  the  area  of  government 
relations  and  assistance  with  state  and 
federal  export  assistance  programs,  such 
as  the  Export  Enhancement  and  Market 
Promotion  programs. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States, 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

In  connection  with  sales  of  Products 
for  export.  Sun  Valley,  on  a  transaction- 
by-transaction  basis,  may: 

(a)  Exchange  information  with 
suppliers  or  other  entities  individually 
regarding  availability  of  and  prices  for 
Products  for  export,  and  inventories  and 
near-term  production  and  delivery 
schedules  for  purposes  of  determining 
the  availability  of  Products  for  purchase 


and  export  and  coordinating  export  of 
Products  with  its  distributors  and 
customers  in  the  Export  Markets; 

(b)  Confer  with  suppliers  about  the 
possibility  of  offers  to  and  purchases  by 
Sun  Valley  for  a  specific  export  sales 
opportunity; 

(c)  Solicit  suppliers  to  offer/sell 
Products  through  the  certified  activities 
of  Sim  Valley; 

(d)  Solicit  orders  from  potential 
foreign  distributors  and  purchasers  for 
sale  of  Products  in  Export  Markets; 

(e)  Prepare  and  submit  offers  of 
Products  to  potential  foreign 
distributors,  purchasers  or  other  entities 
for  sale  in  Export  Markets; 

(f)  Establish  the  price  and  quantity  of 
Products  for  sale  in  Export  Markets  and 
set  other  terms  for  any  other  sale; 

(g)  Negotiate  and  enter  into 
agreements  for  sale  of  Products  in 
Export  Markets; 

(n)  Enter  into  agreements  to  purchase 
Products  fit)m  one  or  more  suppliers  to 
fulfill  specific  sale  obligations,  which 
may  be  agreements  whereby  suppliers 
agree  to  deal  exclusively  with  Sun 
Valley  for  sale  of  the  Products  in  a 
particular  Export  Market  or  Markets 
and/or  whereby  Sun  Valley  agrees  to 
purchase  exclusively  any  particular 
supplier's  (or  suppliers')  Products  for 
resale  in  the  Export  Market; 

(i)  Assign  sales  of  Products  to,  and/or 
divide  export  orders  among,  suppliers 
or  other  persons  based  on  orders.  Export 
Market,  territories,  customers,  or  on  any 
other  basis  Sun  Valley  deems  fit: 

(i)  Broker  and  take  title  to  the  Product; 

(k)  Enter  into  agreements  with  one  or 
more  Export  Trade  Intermediaries  or 
export  trade  purchasers  for  the  purchase 
of  Products,  which  may  be  agreements 
whereby  Sun  Valley  agrees  to  deal 
exclusively  with  an  entity  or  customer 
in  a  particular  Export  Market,  and/or  by 
which  that  customer  or  intermediary 
agrees  to  deal  exclusively  with  Sun 
Valley  and/or  agrees  not  to  purchase 
from  Sun  Valley's  competitors  in  any 
Export  Market,  unless  so  authorized; 

(1)  Apply  for  and  utilize  applicable 
export  assistance  and  incentive 
programs  which  are  available  within 
government  and  private  sectors; 

(m)  Provide  Export  Trade  Facilitation 
Services  including,  but  not  limited  to, 
arranging  and  coordinating  delivery  of 
Product  to  port  of  export;  arranging  for 
inland  and/or  ocean  transportation; 
allocating  Products  to  vessel;  arranging 
for  storage  space  at  port;  arrange  for 
warehousing,  stevedoring,  wharfage, 
handling,  inspection,  fumigation, 
quality  control,  height  forwarding, 
insurance,  and  documentation; 
invoicing  foreign  buyer;  collecting 
payment  for  product;  and  arranging  for 
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payment  of  applicable  commissions  and 
fees; 

(n)  Refuse  to  purchase  Product  or 
provide  information  regarding  export 
sales  of  Product  to  any  supplier(s)  or 
other  entities  for  any  reason  Sun  Valley 
deems  fit; 

(o)  Refuse  to  sell  Product,  to  quote 
prices  for  Product,  to  provide 
information  regarding  Product,  or  to 
market  or  sell  Product  to  any  customers 
or  distributors  in  the  Export  Markets,  or 
in  any  countries  or  geographical  areas  in 
the  Export  Markets;  and 

(p)  Meet  with  suppliers  or  other 
entities  periodically  to  discuss  general 
matters  specific  to  exporting  (not  related 
to  price  and  supply  arrangements 
between  Sun  Valley  and  the  individual 
suppliers)  such  as  relevant  facts 
concerning  the  Export  Markets  [e.g., 
demand  conditions,  transportation  costs 
and  prices  in  the  Export  Markets),  or  the 
possibility  of  joint  marketing,  bidding  or 
selling  arrangements  in  the  Export 
Markets. 

Definition 

Export  Intermediary  means  a  person 
who  acts  as  distributor,  sales 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

Dated:  June  8,  2001. 
Vanessa  M.  Bar.hman, 
Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 
(FR  Doc.  01-14881  Filed  6-12-01;  8:45  am) 

BNJJNG  COOE  3S10-IM-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  060501C] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  and  its 
Comprehensive  Management 
Committee,  Surfclam  and  Ocean 
Quahog  Committee,  Executive 
Committee,  Law  Enforcement 
Committee,  and  Squid,  Mackerel,  and 
Butterfish  Committee  will  hold  a  public 
meeting. 

DATES:  The  meetings  will  be  held  on 
Tuesday,  June  26,  2001  through 


Thursday,  June  28,  2001.  See 
SUPPlfMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Hotel  Hampton,  700 
Settlers  Landing  Road,  Hampton,  VA, 
telephone:  757-727-9700. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904,  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPt^MENTARY  INFORMATION:  On 
Tuesday.  June  26,  2001,  the 
Comprehensive  Management  Committee 
will  meet  from  10  a.m.  until  noon;  and 
the  Surfclam  and  Ocean  Quahog 
Committee  will  meet  from  1  p.m.  to  4 
p.m.  On  Wednesday,  Jime  27,  the 
Executive  Committee  will  meet  from  8 
a.m.  to  9  a.m;  the  Law  Enforcement 
Committee  will  meet  from  8  a.m.  to  9 
a.m;  the  Squid,  Mackerel,  Butterfish 
Committee  will  meet  from  9  a.m.  until 
noon;  and  the  Coimcil  will  meet  from  1 
p.m.  to  5  p.m.  On  Thursday,  June  28, 
Coimcil  vvill  meet  from  8  a.m.  until  1 
p.m. 

Agenda  items  for  the  committees  and 
Council  meeting(s),  as  appropriate,  are: 
Finalize  the  Comprehensive 
Management  Committee's  action  plan  to 
address  Council  priorities;  review  staff 
recommendations  for  2002  quotas  and 
management  measures,  and  develop 
2002  quota  specification 
recommendations  for  surfclam  and 
ocean  quahogs;  develop  comments 
regarding  proposed  rule  updating 
regulations  affecting  Council  operations; 
continue  development  of  Mid- Atlantic 
Coimcil  enforcement  guidelines;  review 
Monitoring  Committee's 
recommendations  on  squid,  mackerel, 
and  butterfish  for  2002  quotas  and 
management  measures  and  address 
possible  in-season  adjustment  for  2001 ; 
recognize  U.S.  Coast  Guard  Cutter 
Staten  Island  with  Coimcil's  Fishery 
Achievement  Award;  and  develop 
recommendations  for  2002  quota 
specifications  for  both  squid,  mackerel, 
butterfish  and  surfclam  and  ocean 
quahogs;  hear  organizational  and 
committee  reports  including  the  New 
England  Council's  report  where  the 
Council  may  address  possible  actions  on 
herring,  groundfish,  monkfish,  red  crab, 
scallops,  skates,  and  whiting.  The 
Council  may  also  address  possible 
actions  from  the  South  Atlantic  Council 
on  rock  shrimp  and  dolphin/ wahoo. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 


before  the  Coimcil  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  actions  to  address 
such  emergencies. 

Special  Accommodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  at  least  5 
days  prior  to  the  meeting  date.  Dated: 

Dated:  June  8,  2001. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  01-14922  Filed  6-12-01:  8i45  am) 

BILLINO  COOE  3S10-2a-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
13,  2001. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
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extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  June  7,  2001. 

John  Treasler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Learning  Anytime  Anywhere 
Partnerships  (LAAP)  Guidelines  for 
Annual  Performance  Reports  with 
Auxiliary  Collection  Instruments. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  40;  Burden  Hours: 
1,600. 

Abstract:  The  current  Annual  Progress 
Report  format  for  the  LAAP  grant 
program  was  used  for  formative 
evaluation  last  year.  With  that 
experience  we  have  refined  the 
Government  Performance  and  Results 
Act  (GPRA)  indicators  and  the  measures 
for  collecting  data  across  projects  that  is 
comparable,  consistent,  and  reliable.  We 
have  also  taken  a  modular  approach  to 
structuring  the  narrative  of  the  report,  so 
that  the  collection  is  less  burdensome  to 
respondents,  yet  more  useful  to  program 
evaluation.  Finally,  we  have  augmented 
the  Annual  Report  data  collection  by 
doing  a  follow-up  telephone  interview 
to  validate  and  enrich  data,  as  well  as 
a  software  evaluation  protocol  for 
assessing  the  quality  of  the  educational 
software  products  that  may  result  from 
the  grant  projects. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
or  should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 


20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_l8sues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
Joe.Schubartded.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  01-14840  Filed  6-12-01;  8:45  am] 
HUJNacooe  4ooo-oi-p 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  13, 
2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 


office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  June  7,  2001. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Type  of  Review:  New. 

Title:  Survey  of  Parents  of  Magnet 
Schools  Assistance  Program  (MSAP) 
Students  and  Comparison  Students. 

Frequency:  One  Time. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  1,150;  Burden 
Hours:  1,035. 

Abstract:  This  package  is  to  request 
clearance  for  a  Parent  Survey  associated 
with  the  evaluation  of  the  Magnet 
Schools  Assistance  Program  (MSAP) 
(MSAP  Evaluation  has  already  been 
cleared  under  OMB  1875-0174).  The 
purpose  of  the  survey  is  to  provide 
insights  to  ED  and  Congress  as  to  the 
extent  to  which  parents  are  satisfied 
with  the  choices  offered  by  MSAP- 
funded  schools.  The  survey  has  been 
coordinated  with  a  similar  Parent 
Survey  for  the  charter  school  evaluation. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov/ 
owa-cgi/owa/browsecoll?psns01711,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  C)CIO_RIMG@ed.gov  or  faxed 
to  202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  mailing  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Jacqueline  Montague  at 
202-708-5359  or  via  her  internet 
address  Jackie.Montague@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80O-877- 
8339. 

IFR  Doc.  01-14839  Filed  6-12-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Pantex 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  aimounced 
in  the  Federal  Register. 
DATE:  Tuesday.  June  26.  2001. 1  p.m.- 
5  p.m. 

ADDRESS:  The  Wellington  Room. 
Wellington  Square  @  Interstate  40  and 
Georgia  Street,  Amarillo.  TX. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
S.  Johnson.  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120;  phone  (806)  477-3125;  fax  (806) 
477-5896  or  e-mail 
jjohnson@pantex.gov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 

the  Board:  The  purpose  of  the  Board  is 

to  make  recommendations  to  DOE  and 

its  regulators  in  the  areas  of 

environmental  restoration,  waste 

management  and  related  activities. 
Tentative  Agenda: 

1:00    Welcome/ Agenda  Review/Co- 
chair  Comments 

1:15    Presentation  by  Doug  Burton 
Subsiu'face  Irrigation  System 

1 :45    Environmental  Management  Mid- 
Year  Review  Tom  Hicks  of  Amarillo 

2:15     Presentation  on  Albuquerque's 
Stakeholder  Meeting  Janette  Kelley, 
Sidney  Blankenship  and  Jerry  S. 
Johnson  will  present  handouts 

2:40    Health  and  Safety  Task  Force  will 
present  recommendations  for 
consideration 

3:00     15  minute  break 

3:15    Discussion  of  Funding  Letter  to 
Secretary  Abraham 


3:45    Subcommittee  and  Task  Force 

Reports 
4:00    Ex-Officio  Reports  (Including 

NEPA  Status  Reports  by  Michele 

Baker) 
4:15    Board  Member  Concern 
5:00    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Jerry  Johnson's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  every 
reasonable  provision  will  be  made  to 
acconunodate  the  request  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments.  This  Federal 
Register  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  date 
due  to  programmatic  issues  that  had  to 
be  resolved  prior  to  the  meeting  date. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lyim  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX,  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  a.m.  to  10:00  p.m.  Monday 
through  Thursday;  7:45  a.m.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Satiuday;  and  2:00  p.m.  to  6:00  p.m. 
on  Sunday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.  Tuesday  through  Friday;  and 
closed  Satinday  and  Simday  as  well  as 
Federal  holidays.  Minutes  will  also  be 


available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Washington,  IX:  on  June  8,  2001. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

(FR  Doc.  01-14923  Filed  6-12-01;  8:45  am) 

BILUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  9&-59-NG,  et  al.] 

Office  of  Fossil  Energy;  Mirant 
Americas  Energy  Marlteting,  LP. 
(Formerly  Southern  Company  Energy 
Marketing  LP.),  et  al.  Orders  Granting 
and  Amending  Authority  to  Import  and 
Export  Natural  Gas,  Including 
Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  May  2001,  it  issued 
Orders  granting  and  eunending  authority 
to  import  and  export  natural  gas, 
including  liquefied  natural  gas.  These 
Orders  are  summarized  in  the  attached 
appendix  and  may  be  found  on  the  FE 
web  site  at  http://www.fe.doe.gov,  or  on 
the  electronic  bulletin  board  at  (202) 
586-7853.  They  are  also  available  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  &  Petroleum  Import  & 
Export  Activities,  Docket  Room  3E-033, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  Docket  Room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  on  |une  7,  2001. 
Clifford  P.  Tomaszewski, 
Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  6-  Petroleum  Import  6-  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix — Orders  Granting  and  Amending  Import/Export  Authorizations 

Oder 
No. 

Date 
issued 

Importer/Exporter  FE  Docket 
No. 

Import  vol- 
ume . 

Fxport  vol- 
ume 

Comments 

1406-A 
1679 

05-14-01 
05-14-01 

Mirant  Americas  Energy  Mar- 
keting, LP.  (Formeriy 
Southern  Company  Energy 
Marketing  LP.)— 98-59-NG. 

Cinergy  Marketing  &  Trading, 
LLC  (Formeriy  Producers 
Energy  Mart<eting,  LLC)— 
01-16-NG. 

730 

Bcf 

Name  change  on  blanket  authority. 

Import  and  export  a  combined  total  from  and  to  Canada,  be- 
ginning June  1,  2001,  and  extending  through  May  31, 
2003. 

1680 

05-17-01 

Aquila  Canada  Capital  and 
Trade  Corp.— 01-20-NG. 

200  Bcf 

Import  from  Canada  over  a  two-year  term  beginning  on  the 
date  of  first  delivery. 
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Ontef 
No. 


1661 
1682 
1683 
1684 

1685 

1643-A 
1686 

1687 


Date 
issued 


05-21-01 
05-21-01 
05-21-01 
05-23-01 

05-24-01 

05-24-01 
05-30-01 

05-30-01 


importer/Exporter  FE  Docket  No. 


Aquila  Capital  and  Trade  Ltd.— 01-1 9-NG 


Aquila  Canada  Capital  and  Trade  Corp.— 01-1 8-NG 


Aquila  Capital  and  Trade  Ltd.— 01-1 7-NG 


Conoco,  Irw.— 01-23-LNG 


Tractebel  Energy  Martteting.  Inc. — 1-21-4J4G 


Cannat  Energy  Inc.  (Fomwrty  Sceptre  Energy  Inc.)— 00-70- 

NG 
CMS  Mariteting,  Services  and  Trading  Company— 01-24- 

LNG 


Pacificorp  Power  Mariteting,  Inc.— 01-22-NG 


Import  vol- 
ume 


200  Bd 


SO  Bcf 


100  Bcf 


440  Bcf 


Export  vol- 
ume 


200  Bd 
200  Bd 


58.4  Bd 


Comments 


Import  from  Canada  over  a 
two-year  term  beginning  on 
the  date  of  first  delivery. 

Export  to  Canada  over  a  two- 
year  term  beginning  on  tfie 
date  of  first  delivery. 

Export  to  Canada  over  a  two- 
year  term  beginning  on  ttw 
date  of  first  delivery. 

Import  Ik^uefied  natural  gas 
from  various  intematkjnal 
sources  over  a  two-year 
term  beginning  on  the  date 
of  first  delivery. 

Import  liquefied  natural  gas 
from  various  lntematkx>al 
sources  over  a  two-year 
term  beginning  on  tfie  date 
of  first  delivery. 

Name  change  on  blanket  au- 
ttwrtty. 

Import  liquefied  natural  gas 
from  various  IntematiorMi 
sources  over  a  two-year 
term  beginning  on  tfie  date 
of  first  delivery. 

Import  and  export  a  combined 
total  from  and  to  Canada, 
over  a  two-year  term  begin- 
ning on  the  date  of  first  de- 
livery. 


[FR  Doc.  01-14876  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  6460-01-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-36-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

June  7,  2001. 

Take  notice  that  on  May  31,  2001,  • 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  with  an 
effective  date  of  July  1,  2001: 

Fourth  Revised  Sheet  No.  314 
Third  Revised  Sheet  No.  315 
Fourth  Revised  Sheet  No.  316 

CIG  States  that  the  filing  is  being  made 
in  compliance  with  the  Commission's 
order  issued  November  9,  2000  at 
Docket  No.  RM96-1-014,  et  at. 

CIG  states  that  the  filing  revises  the 
imbalance  neeting  and  trading  tariff 
provisions  in  response  to  the 
Commission's  order  in  this  proceeding. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Conunission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www. fere. fed. us/efi/doorbell. htm. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14849  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -443-000] 

Discovery  Gas  Transmission  LLC; 
Notice  of  Lost  and  Unaccounted  for 
Gas  Filing 

June  7,  2001. 

Take  notice  that  on  June  1,  2001, 
Discovery  Gas  Transmission  LLC  ^ 

(Discovery)  filed  to  comply  with  the 
terms  of  its  FERC  Gas  Tariff,  First 
Revised  Sheet  Nos.  34,  44,  and  53 
relating  to  lost  and  unaccounted  for  gas 
for  the  calendar  year  2000. 

Discovery  states  that  it  has  reviewed 
the  amount  of  lost  and  unaccounted  for 
gas  experienced  by  the  Discovery 
system  dining  the  2000  calendar  year, 
and  based  on  that  review  it  proposes  to 
retain  the  current  retention  rate  of  0.5 
percent  for  the  period  commencing  July 
1,2001. 

In  the  June  1 ,  2001  filing.  Discovery 
filed  a  request  for  waiver  of  section  4  of 
its  FT-l,  FT-2,  and  IT  Rate  Schedules 
related  to  the  recovery  mechanism  for 
lost  and  unaccounted  for  gas. 

Discover)'  states  that  copies  of  this 
filing  are  being  mailed  to  its  customers, 
state  commissions  and  other  interested 
parties. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
June  13,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance).  Conmients,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14848  Filed  6-12-01;  8:45  am] 

BtLUNO  CODE  6717-01-M 


DEPAFTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  RP01-434-O00] 

Gaa  Research  Institute;  Notice  of 
Annual  Application 

June  7.  2001. 

Take  notice  that  on  June  1,  2001,  Gas 
Research  Institute  (GRI)  filed  an 
application  requesting  advance  approval 
of  its  2002-2006  Five- Year  Research, 
Development  and  Demonstration 
(RD&D)  Plan,  and  the  2002  RD&D 
Program  and  the  funding  of  its  RD&D 
activities  for  2002,  pursuant  to  section 
154.401  of  the  Conmiission's 
Regxdations  under  the  Natural  Gas  Act, 
the  Commission's  Rules  of  Practice  and 
Procediue,  and  the  Commission's  April 
29,  1998  Order  Approving  Settlement 
[83  FERC  1 61,093(1998}]. 

In  its  application,  GRI  states  that  all 
aspects  of  its  proposed  2002  Program 
are  consistent  with  the  current 
Settlement.  GRI  states  that  proposed 
budgets  are  identical  to  those  approved 
as  part  of  the  Settlement.  GRI  proposes 
to  inciir  contract  obligations  of  $60.0 
million  in  2002.  Consistent  with  the 
Commission's  April  29, 1998  Order 


Approving  Settlement,  GRI  states  that 
all  $60.0  million  of  the  2002  contract 
obligations  will  be  for  Core  Projects. 
GRI's  application  seeks  to  collect  funds 
to  support  its  RD&D  program  through 
jurisdictional  rates  and  charges  during 
the  twelve  months  ending  December  31, 
2002.  In  addition  GRI  adds  that  since 
actual  collections  for  2000  of  $134.0 
million  are  $9.9  million  less  than 
projected,  proposed  2002  surcharges  are 
those  set  forth  in  the  Settlement 
Agreement  adjusted  upward  by  10 
percent  consistent  with  the  stated 
intention  of  Settlement  Agreement 
Article  n,  section  1.0  and  have  the 
potential  to  narrow  the  gap  between 
actual  collections  and  projected 
revenues  by  approximately  $6  million. 

Consistent  with  the  Commission's 
April  29, 1998  Order  Approving 
Settlement,  GRI  proposes  to  fund  the 
2002  RD&D  program  by  the  use  of  the 
following  surcharges:  (1)  A  demand/ 
reservation  surcharge  of  6.6  cents  per 
Dth  per  Month  for  "high  load  factor 
customers;"  (2)  a  demand  still 
reservation  surcharge  of  4.07  cents  per 
Dth  per  month  for  "low  load  factor 
customers";  (3)  a  volumetric 
commodity/usage  surcharge  of  0.55 
cents;  and  (4)  a  special  "small 
customer"  surcharge  of  .88  cents  per 
Dth.  All  of  the  proposed  2020 
surcharges  represent  decreases  from 
corresponding  current  levels. 

The  Commission  Staff  will  analyze 
GRI's  application  and  prepare  a 
Commission  Staff  Report.  This  Staff 
Report  will  be  served  on  all  parties  and 
filed  with  the  Commission  as  a  public 
document  on  August  10,  2001. 
Comments  on  the  Staff  Report  and  GRI's 
application  by  all  parties,  except  GRI, 
must  be  filed  with  the  Commission  on 
or  before  August  24,  2001.  GRI's  reply 
comments  must  be  filled  on  or  after 
August  31,  2001. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  application,  except  for  GRI 
members  and  state  regulatory 
commissions,  who  are  automatically 
permitted  to  participate  in  the  instant 
proceedings  as  intervenors,  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  21,  2001.  All 
comments  and  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party, 
other  than  a  GRI  member  or  a  state 
regulatory  commission,  must  file  a 


motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/ doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14847  Filed  6-12-01;  8:45  am] 

BHxmo  cooe  e7i7-oi-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -380-000] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Application 

June  7.  2001. 

Take  notice  that  on  May  30,  2001, 
Kem  River  Gas  Transmission  Company 
(Kern  River),  295  Chipeta  Way,  Salt 
Lake  City,  Utah  84158,  filed  in  docket 
No.  CPOl-380-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  Kem  River  to 
construct  and  operate:  (1)  A  12-inch 
mainline  tap  on  Kem  River's  mainline 
north  of  Las  Vegas;  (2)  approximately 
3.54  miles  of  16-inch  diameter  delivery 
lateral  pipeline  in  Clark  County,  Nevada 
(Moapa  Lateral);  and  (3)  a  delivery 
meter  station  at  the  terminus  of  the 
lateral,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  The  filing  may  be  viewed  at 
httpJ/www.rimswebl  .ferc.fed.  us/ 
rims.q?rp2~intro.  (call  202-208-2222  for 
assistance). 

Specifically,  Kem  River  requests 
authorization  to  construct  the  Moapa 
Lateral  to  provide  up  to  218.8  MMcf  per 
day  of  natural  gas  to  Duke  Energy  North 
America,  LLP  (Duke)  to  fuel  its 
proposed  1,200  megawatt  gas-fired 
power  plant  near  Moapa,  Nevada. 
Transportation  service  to  the  plant  will 
be  provided  under  authorized  Part  284 
transportation  service  agreements. 

The  estimated  cost  of  the  proposed 
lateral  facilities  is  approximately  $3.8 
million.  Duke  will  reimburse  Kem  River 
for  all  of  the  actual  costs  of  the  proposed 
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facilities,  plus  associated  income  taxes, 
by  making  a  lump  sum  payment  upon 
completion  of  construction.  Kem  River 
requests  a  final  certificate  order  no  later 
than  May  2,  2002,  in  order  to  complete 
the  project  before  November  2002,  the 
date  Duke  estimates  it  will  require  test 
gas  for  its  new  plant. 

Because  the  pipeline  will  cross 
environmentally  sensitive  areas,  i.e.  the 
critical  habitat  of  the  desert  tortoise, 
kem  River  states  that  it  is  seeking  a  case 
specific  certificate,  rather  than  pursuing 
this  pipeline  construction  project  under 
its  Part  157,  Subpart  F,  blanket 
certificate  authority. 

An  questions  regarding  this 
application  should  be  directed  to  Mr. 
Gary  Kotter,  Manager,  Certificates,  Kem 
River  Gas  Transmission  Company,  P.O. 
Box  58900,  Salt  Lake  City,  Utah  84158- 
0900  or  call  (801)  584-7117. 
.    There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  June  20,  2001,  file 
with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
of  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 


two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
document?  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission(except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  fi-om  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comipents  and  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov/documents/ 
makeanelectronicfiling/doorbell.htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14852  Filed  6-12-01;  8:45  am] 

BILUNG  cooe  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP00-3M-«>2 

National  Fuai  Gas  Supply  Corporation; 
Notica  of  Compliance  Filing 

June  7,  2001. 

Take  notice  that  on  Jime  4,  2001 , 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  revised  pro 
forma  tariff  sheets,  in  compliance  with 
Order  Nos.  637  and  637-A. 

National  Fuel  states  that  the  filing  is 
made  to  revise  pro  forma  tariff  sheets 
filed  in  Docket  No.  RPOO-399-000  on 
July  17,  2000,  in  comphance  with  Order 
No.  637,  and  to  make  other  revisions  to 
tariff  sheets  that  were  not  included  in 
the  July  17,  2000  filing.  National  Fuel 
states  that  the  revised  pro  forma  tariff 
sheets  are  the  results  of  a  collaborative 
process  involving  a  number  of 
discussions  among  the  parties  to  the 
proceeding. 

National  Fuel  states  that  copies  of  the 
filing  were  served  upon  its  customers, 
interested  state  commissions  and  the 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.  fere,  fed .  us/efi/doorbell  .htm. 

David  P.  Boergers. 

Secretary. 

[FR  Doc.  01-14851  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-52-042] 

Williams  Gas  Pipelines  Central,  Inc^ 
Notice  of  Filing 

June  7.  2001. 

Take  notice  that  on  May  31,  2001, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams]  tendered  for  filing  a 
proposed  refund  plan  for  the 
distribution  of  Kansas  ad  valorem  taxes 
pursuant  to  the  Commission's  October 
11,  2000.  Order  Approving  Settlement, 
and  the  December  13,  2000,  Order 
Granting  Clarification.  Williams  states 
that  since  it  does  not  have  sufficient 
information  at  a  working  interest  owner 
level  to  determine  the  ad  valorem  taxes 
and  related  interest  for  each  applicable 
year  of  the  refund  period  (1984  through 
1988),  it  is  proposing  to  calculate  the 
jurisdictional  portion  of  the  refunds 
based  on  the  jurisdictional  percentage 
for  the  entire  period. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  sections  385.211  and 
384.214  of  the  Commission's  Rules  of 
Practices  and  Procedures.  All  such 
motions  and  comments  must  be  filed  on 
or  before  June  21,  2001.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  peulies  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room.  This  filing  may  also  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper  (see  18 
CFR  385.2001  (a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm.  Applicant's  designated 
contact  person  is  Gary  W.  Boyle  at  918- 
573-2359. 

David  P.  Boergere, 

Secretary. 

[FR  Doc.  01-14853  Filed  6-12-01;  8:45  am] 

BILLMG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  v 

[DoclcatNo.  RP01-446-000] 

Wllllston  Basin  Interstate  Pipeline 
Company;  Notice  of  Tariff  Filing 

June  7,  2001. 

Take  notice  that  on  Jime  4,  2001, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Voliune  No.  1,  the 
revised  tariff  sheets  listed  on  Appendix 
A  to  filing,  to  become  effective  July  4, 
2001. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  make 
certain  tariff  modifications  necessary  to 
correct  and/or  clarify  its  Tariff  as  more 
fully  explained  in  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regiilations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(A)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

David  P.  Boergers, 

Secretary. 

[FR  DotA  01-14846  Filed  6-12-01;  8:45  am] 

BILUNQ  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

June  7,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12010-000. 

c.  Date  filed:  April  26,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Crocker  Diversion  Project  would  be 
located  on  the  Merced  River  in  Merced 
County,  California.  The  project  would 

be  located  on  an  existing  dam  owned  by  * 
the  Merced  Irrigation  District. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mx,  Brent  L. 
Smith.  President.  Northwest  Power 
Services.  Inc.,  P.O.  Box  535.  Rigby.  ID 
83442  (208)  745-8630.  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Topi  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington.  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
12010-000]  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  filed  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Crocker 
Diversion  Reservoir  which  has  a  surface 
area  of  56  acres  and  a  storage  capacity 
of  300  acre-feet  at  750  feet  msl  and 
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include:  (1)  A  proposed  powerhouse 
with  a  total  installed  capacity  of  21 
megawatts;  (2)  a  proposed  300-foot-long, 
20-foot-diameter  penstock;  (3)  a 
proposed  3-mile-long,  25  kv 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  woiUd  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  117  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.u8/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  .30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  data  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s]  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued. 


does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
parfy  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers, 
any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
conunents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14841  Filed  6-12-01;  8:45  am] 

MLUNQ  COM  (nr-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Nottcs  of  Application  Accsptsd  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  intsrvsna 

June  7.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  1 2009-000. 

c.  Date  filed:  April  26.  2001. 

d.  Applicant:  Symbiotics.  LLC. 

e.  Name  and  Location  of  Project:  The 
Mathews  Dam  Project  would  be  located 
on  the  Santa  Ana  River  in  Riverside 
County.  California.  The  project  would 
be  located  on  an  existing  dam  owned  by 
the  Metropolitan  Water  District. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  President.  Northwest  Power 
Services,  Inc..  P.O.  Box  535.  Rigby.  ID 
83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Sti«et.  NE.  Washington.  DC  20426. 
Motions  to  intervene,  protests,  and  ~ 
comments  may  be  fled  electronically  via 
the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://wvvrw.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  projected  number 
(P-12009-000)  on  any  comments  or 
motions  filed.  Tke  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
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responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Mathews 
Reservoir  which  has  a  siuface  area  of 
2,750  acres  and  a  storage  capacity  of 
182,000  acre-feet  at  1,404  feet  msl  and 
include:  (1)  A  proposed  powerhouse 
with  a  total  installed  capacity  of  4.4 
megawatts;  (2)  a  proposed  200-foot-long, 
lO-foot-diameter  penstock;  (3)  a 
proposed  5-mile- long,  15  kv 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  29.5  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington. 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particiilar 
application.  A  competiBg  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 


filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 


comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14842  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Sollctting  Comments, 
Protests,  and  Motions  To  Intervene 

June  7,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11996-000. 

c.  Date  filed:  April  23,  2001. 

d.  Applicant:  Sjrmbiotics,  LiX!. 

e.  Name  and  Location  of  Project:  The 
Stockton  Dam  Project  would  be  located 
on  the  Sac  River  in  Cedar  County, 
Missouri.  The  project  would  be  located 
on  a  federal-owned  dam  administered 
by  the  U.S.  Corps  of  Engineers. 

f.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-«25(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero, 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://v\rww.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11996-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
docimient  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
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intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Stodcton 
Lake  Reservoir  which  has  a  surface  area 
of  24,900  acres  and  a  storage  capacity  of 
892,000  acre-feet  at  867  feet  msl  and 
include:  (1)  A  proposed  powerhouse 
with  a  total  installed  capacity  of  8.9 
megawatts;  (2)  two  proposed  100-foot- 
long,  8-foot-diameter  penstocks;  (3)  a 
proposed  14-mile-long,  33  lev  . 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  38.2  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/onhne/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appfication,  to  the 
commission  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
apphcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,.or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14843  Filed  &-12-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  Motions  To  Intervene 

June  7.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11989-000. 

c.  Date  filed:  April  23,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Painted  Rock  Dam  Project  would  be 
located  on  the  Gila  River  in  Maricopa 
County,  Arizona.  The  project  would  be 
located  on  a  federally-owned  dam 
administered  by  the  U.S.  Corps  of 
Engineers. 

I.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith.  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535.  Rigby,  ID 
83442,  (208)  745-8630.  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero. 
(202)  219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with;  David  P. 
Boergers,  Secretary,  Federal  Energy 
Reg\ilatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

Please  include  the  project  number  (P- 
11989-000)  on  any  comments  Or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
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interveners  filing  documents  with  the 
Conunission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  conmients  or  documents 
with  the  Conmiission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Painted 
Rock  Reservoir  which  has  a  surface  area 
of  53,200  acres  and  a  storage  capacity  of 
2.490.000  acre-feet  at  705  msl  and 
include:  (1)  A  proposed  powerhouse 
with  a  total  installed  capacity  of  5.2 
megawatts;  (2)  a  proposed  950-foot-long, 
25-foot-diameter  penstock;  (3)  a 
proposed  10-mile-long,  25  kv 
transmission  line;  and  (4)  appurtenant 
facilities.  The  project  would  operate  in 
a  run-of-river  mode  and  would  have  an 
average  annual  generation  of  23  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 


application  must  conform  with  18  CFR 
4.30(b)  and  4.36 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
applicadon  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroimiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 


representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary.  . 

(FR  Doc.  01-14844  Filed  6-12-01;  8:45  am) 

BILUNG  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

Issued:  June  7.  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a:  Application  Type:  Temporary 
Amendment  to  License. 

b:  Project  No.:  5891-006. 

c:  Date  Filed:  June  5,  2001. 

d:  Applicant:  Deschutes  Valley  Water 
District. 

e:  Name  of  Project;  Opal  Springs 
Hydroelectric  Project. 

f:  Location:  The  Opal  Springs 
Hydroelectric  Project  is  located  on  the 
Crooked  River,  a  tributary  to  the 
Deschutes  RiVer  in  Jefferson  Coimty, 
Oregon. 

g:  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)-825(r). 

h:  Applicant  Contact:  Mr.  Robert 
MacRostie,  General  Manager,  Deschutes 
Valley  Water  District,  881  S.W.  Culver 
Highway,  Madras,  Oregon  97741;  (541) 
475-3849;  rwinacrosti@aol.coni. 

i:  FERC  Contact:  Questions  about  this 
notice  can  be  answered  by  Kenneth 
Hogan  at  (202)  208-0434  or  e-mail 
address :  Kenneth.Hogan@ferc.fed. us. 
The  Commission  cannot  accept 
comments,  recommendations,  motions 
to  intervene  or  protests  sent  by  e-mail; 
these  documents  must  be  filed  as 
described  below. 

j.  Deadline  for  filing  comments,  terms 
and  conditions,  motions  to  intervene, 
and  protests:  14  days  fi-om  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
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Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments,  recommendations,  terms 
and  conditions,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at:  http://www.ferc.fed.us/efi/ 
doorbell.htm. 

k.  Deschutes  Valley  Water  District 
(DVWD)  filed  an  application,  with  the 
concurrence  of  the  Oregon  Department's 
of  Fish  and  Wildlife  and  Environmental 
Quality,  to  reduce  flows  in  the  bypass 
reach  from  50  cfs  to  a  10  cfs  leakage 
flow,  between  June  15,  2001  and 
September  30,  2001.  In  addition,  DVWD 
proposes  to  add  spawning  gravel  to  the 
river  in  the  vicinity  of  the  powerhouse. 
DVWD  states  that  this  modification  to 
project  operations  will  increase 
generation  bv  approximately  120 
kilowatts  (kW). 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room  at  888  First 
Street  NE.,  Room  2A,  Washington,  DC 
20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments!  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 


Any  filings  must  bear  in  all  capital 
letter's  the  title  "COMMENTS," 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "PROTEST,"  or 
"MOTION  TO  INTERVENE,"  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14845  Filed  6-12-01:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-409-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Teclinicai 
Conference     _ 

June  7.  2001. 

On  July  17,  2000,  Natural  Gas 
Pipeline  Company  of  America  (Natural) 
submitted  its  filing  to  comply  with 
Order  No.  637.  Several  parties  have 
protested  various  aspects  of  Natural's 
filing. 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 
raised  by  Natural's  filing  will  commence 
on  Tuesday,  July  10.  2001,  at  10:00  a.m. 

The  technical  conference  will  be  held 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  Nffi., 
Washington,  DC  20426.  Parties 
protesting  aspects  of  Natural's  filing 
should  be  prepared  to  discuss 
alternatives. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers,  ^ 

Secretary. 

(FR  Doc.  01-14850  Filed  6-12-01;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

)une6,  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409),  5  U.S.C  552b: 
AGENCY  HOLOtNG  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  June  13,  2001.,  10:00 
A.M. 

PLACE:  Room  2C,  888  First  Street,  N.E.. 

Washington,  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  P.  Boergers,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  IS  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

768th — Meeting  June  13,  2001,  Regular 
Meeting,  10:00  A.M. 

Consent  Agenda — Markets.  Tarifb  and 
Rates — Electric 

CAE-1. 
IX3CKET#ER01-1810.000.  AMEREN 
ENERGY  MARKETING  COMPANY 
CAE-2.  OMITTED 
CAE-3. 
DOCKET#ER01-1229.000.  VALLEY 

ELECTRIC  ASSOCIATION,  INC. 
OTHER#SER01-1229.001,  VALLEY 
ELECTRIC  ASSOCIATION.  INC. 
CAE-4. 
DOCKET#ER01-1866.000,  ENTERGY 

SERVICES.  INC. 
OTHER#SER01-1593.000.  ENTERGY 

SERVICES.  INC. 
EROl-1593,001.  ENTERGY  SERVICES. 
INC. 
CAE-5. 
DOC1CET#ER01-1 718.000.  DYNEGY 

POWER  MARKETING.  INC. 
-OTHER#SER00-2998,001.  SOUTHERN 

COMPANY  SERVICES.  INC. 
EROO-2999.001.  SOUTHERN  COMPANY 

SERVICES.  INC. 
EROO-3000,001.  SOUTHERN  COMPANY 

SERVICES,  INC. 
EROO-3001.001.  SOUTHERN  COMPANY 

SERVICES,  INC. 
EROl-1 718,001.  DYNEGY  POWER 
MARKETING.  INC. 
CAE-6. 
DC)CKET#ER01-2076,000,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR, 
INC. 
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CAE-7. 

DOCKET#ER0O-35OT,006,  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR, 
INC. 

OTHER#SER00-1969,007.  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR, 
INC. 
CAE-8. 

DOCKET#ER01-200,000,  CINERGY 
SERVICES.  EMC. 

OTHER#SER01-200,001,  CINERGY 
SERVICES,  INC. 
CAE-9. 

DC)CKET#ER01-1306,000,  CARGILL- 
ALLIANT,  LLC 
CAE-10. 

DOCKET#EC96-l  9,055,  CALIFORNL\ 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 

OTHER#SER96-1663,058,  CALIFORNL\ 
INDEPENDENT  SYSTEM  OPERATOR 
CORPORATION 
CAE-11. 

OMITTED 
CAE-12. 

DOCKET#ER00-1483,001.  NEW  YORK 
INDEPENDENT  SYSTEM  OPERATOR, 
INC. 
CAE-13. 

DOCKET#EC01-91,0G0,  PACIFICORP 
CAE-14. 

DC)CKET#EC01-€3.000,  NIAGARA 
MOHAWK  HOLDINGS,  INC.  AND 
NATIONAL  GRID  USA 

OTHER#EL01-56.000,  NIAGARA 
MOHAWK  HOLDINGS,  INC.  AND 
NATIONAL  GRID  USA 
CAE-15. 

OMITTED 
CAE-16. 

DOCKET#TXOO-1,001,  UNITED  STATES 
DEPARTMENT  OF  ENERGY- WESTERN 
AREA  POWER  ADMINISTRATION, 
COLORADO  RIVER  STORAGE  PROJECT 
MANAGEMENT  CENTER 

OTHER#SER0O-896,001,  PUBUC  SERVICE 
COMPANY  OF  NEW  MEXICO 
CAE-17. 

DOCKBT#OA96-81,001,  INDL\NAPOUS 
POWER  &  UGHT  COMPANY 
CAE-18. 

DOCKET#ER98-1106.001,  NEW 
ENGLAND  POWER  COMPANY, 
BANGOR  HYDRO-ELECTRIC 
COMPANY,  BOSTON  EDISON 
COMPANY,  CENTRAL  MAINE  POWER 
COMPANY,  CENTRAL  VERMONT 
PUBUC  SERVICE  CORPORATION, 
COMMONWEALTH  ELECTTRIC 
COMPANY,  FTTCHBURG  GAS  AND 
ELECTRIC  UGHT  COMPANY,  GREEN 
MOUNTAIN  POWER  CORPORATION, 
MONTAUP  ELECTRIC  COMPANY, 
NORTHEAST  UTIUTIES  COMPANY, 
UNITED  ILLUMINATING  COMPANY 
AND  VERMONT  ELECTRIC  POWER 
COMPANY 
CAE-19. 

DOCKET#ER99-1142,006,  NEW 
ENGLAND  POWER  POOL 

OTHER#SER99-2892,001,  NEW  ENGLAND 
POWER  POOL 
CAE-20. 

DOCKET#EL0O-^5,001,  WISCONSIN 
PUBUC  POWER,  INC.  V.  WISCONSIN 
POWER  AND  UGHT  COMPANY  AND 
ALLIANT  ENERGY.  INC. 


CAE-21. 

DOCKET#OA96-194,007,  NIAGARA 

MOHAWK  POWER  CORPORATION 
CAE-22. 
DOCKET#ER00-3316,001,  AMERICAN 

TRANSMISSION  COMPANY.  LLC 
CAE-23. 
DOCKET#RT01-67  002,  GRIDFLORIDA 

LLC,  FLORIDA  POWER  &  UGHT 

COMPANY,  FLORIDA  POWER 

CORPORATION  AND  TAMPA 

ELECTRIC  COMPANY 
CAE-24. 
DOCKET#OA01-5,  000.  CITIZENS 

COMMUNICATIONS  COMPANY 
CAE-25. 

OMITTED 
CAE-26. 
DOCKET#EL01-69  000,  FIRSTENERGY 

OPERATING  COMPANIES  AND 

AMERICAN  TRANSMISSION 

SYSTEMS,  INC. 
CAE-27. 
DC)CKET#EL01-59,000,  TRANSENERGIE 

U.S.  LTD.  AND  CROSS  SOUND  CABLE 

COMPANY,  LLC 
OTHER#SEC01-1 10,000,  TRANSENERGIE 

U.S.  LTD.  AND  CROSS  SOUND  CABLE 

COMPANY,  LLC 
CAE-28. 
DOCKET#EL01-51,000,  DETROIT  EDISON 

COMPANY 
OTHER#SEL01-51,001,  DETROIT  EDISON 

COMPANY 
ELOl-51 ,002.  DETROIT  EDISON 

COMPANY 
EROl-1649,000,  DETROIT  EDISON 

COMPANY 
EROl-1 649,001,  DETROIT  EDISON 

COMPANY 
EROl-1649,002.  DETROIT  EDISON 

COMPANY 
CAE-29. 
DOCKET#EL01-78,000,  LG&E  ENERGY 

MARKETING,  INC. 
CAE-30. 

DOCKET#OA97-24,005,  CENTRAL 

POWER  AND  UGHT  COMPANY.  WEST 

TEXAS  UTILITIES  COMPANY, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY  AND  PUBLIC  SERVICE 

COMPANY  OF  OKLAHOMA 
OTHER#SER97-fl81,001,  CENTRAL 

POWER  AND  UGHT  COMPANY,  WEST 

TEXAS  UTILITIES  COMPANY, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY  AND  PUBLIC  SERVICE 

COMPANY  OF  OKLAHOMA 
ER98-^609,002,  CENTRAL  POWER  AND 

UGHT  COMPANY,  WEST  TEXAS 

UTILITIES  COMPANY, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY  AND  PUBLIC  SERVICE 

COMPANY  OF  OKLAHOMA 
ER98-461 1,003,  CENTRAL  POWER  AND 

UGHT  COMPANY,  WEST  TEXAS 

UTILITIES  COMPANY, 

SOUTHWESTERN  ELECTRIC  POWER 

COMPANY  AND  PUBLIC  SERVICE 

COMPANY  OF  OKLAHOMA 
CAE-31. 
DC)CKET#ER01-1847,000,  ALLEGHENY 

ENERGY  SUPPLY  COMPANY,  LLC 
OTHER#SER00-2998,0Gl  SOUTHERN 

COMPANY  SERVICES,  INC. 
EROO-2999,001,  SOUTHERN  COMPANY 

SERVICES.  INC. 


EROO-3000,001,  SOUTHERN  COMPANY 

SERVICES,  INC. 
EROO-3001,001,  SOUTHERN  COMPANY 

SERVICES,  INC. 
CAE-32. 

OMITTED 
CAE-33. 
DOCKET#EL00-62,0O4,  ISO  NEW 

ENGLAND,  INC.  AND  NEW  ENGLAND 

POWER  POOL 
OTHER#SEL00-62,0O6,  ISO  NEW 

ENGLAND,  INC.  AND  NEW  ENGLAND 

POWER  POOL 
ELOO-62,008,  ISO  NEW  ENGLAND,  INC. 

AND  NEW  ENGLAND  POWER  POOL 
ELOO-62,011,  ISO  NEW  ENGLAND.  INC. 

AND  NEW  ENGLAND  POWER  POOL 
ELOO-62,012,  ISO  NEW  ENGLAND,  INC. 

AND  NEW  ENGLAND  POWER  POOL 
ELOO-^2,014,  ISO  NEW  ENGLAND,  INC. 

AND  NEW  ENGLAND  POWER  POOL 
ELOO-62.016,  ISO  NEW  ENGLAND,  INC. 

AND  NEW  ENGLAND  POWER  POOL 
ELOO-62,019,  ISO  NEW  ENGLAND,  INC. 

AND  NEW  ENGLAND  POWER  POOL 
ELOO-62,024,  ISO  NEW  ENGLAND,  INC. 

AND  NEW  ENGLAND  POWER  POOL 
CAE-34. 
DC)CKET#ER98-3853,005,  NEW 

ENGLAND  POWER  POOL 

Consent  Agenda — Markets,  TariCb  and 
Rates — Gas 

CAG-1. 

DOCKET#RP01-416,000,  NORTHWEST 
PIPELINE  CORPORATION 
CAG-2. 

OMITTED 
CAG-3. 
DOCKET#RP01-423.000,  COLUMBL\  GAS 
TRANSMISSION  CORPORATION 
CAG-4. 
DOCKET#RP01-419,000, 
TRANSCOLORADO  GAS 
TRANSMISSION  COMPANY 
CAG-5. 
DOCKET#PR01-5,000.  MAGIC  VALLEY 
PIPELINE.  L.P. 
CAG-6. 
DOCKET#PR01-8.000,  ARKANSAS 
OKLAHOMA  GAS  CORPORATION 
CAG-7. 
DOCKET#RP01-93,000,  KERN  RTVER  GAS 
TRANSMISSION  COMPANY 
CAG-8. 
DOCKET#PR00-9,000,  EPGT  TEXAS 
PIPELINE,  L.P. 
CAG-9. 

DOCKET#RP95-408,040,  COLUMBIA  GAS 
TRANSMISSION  CORPORATION 
CAG-1 0. 

DOCKET#RP00-223,004,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-11. 

OMITTED 
CAG-1 2. 

DC)CKET#RP01-2  78,001,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-13. 

DOCKET#RP95-197,040. 

.  TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
OTHER#SRP97-71,028. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-14. 
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DOCKET#MG00-6,007.  DOMINION 

TRANSMISSION,  INC. 
OTHER#SMG00-6,008,  DOMINION 

TRANSMISSION.  INC. 
CAG-15. 

IX)CKET#OR00-3.000,  COLONL\L 

PIPELINE  COMPANY 
OTHER#SOR95-9,000,  COLONIAL 

PIPELINE  COMPANY 

Consent  Agenda — Energy  Proiects — Hydro 

CAH-1. 
DOCKET#P-2436,l  39,  CONSUMERS 
ENERGY  COMPANY 
CAH-2. 

DOCKET#P-6879,027,  SOUTHEASTERN 

HYDRO-POWER,  INC. 
OTHER#SP-6879,026,  SOUTHEASTERN 
HYDRO-POWER.  INC.    * 
CAH-3. 

OMITTED 
CAH-4. 
DOCKET#P-5,045,  PPL  MONTANA,  LLC, 
CONFEDERATED  SALISH  AND 
KOOTENAI  TRIBES  OF  THE 
FLATHEAD  RESERVATION 

Consent  Agenda — Energy  Projects — 
Certificates 

CAC-1. 
DOCKET#CP00-68,000,  QUEST AR 

PIPELINE  COMPANY 
OTHER#SCP00-68,001,  QUEST  AR 
PIPELINE  COMPANY 
CAC-2. 

DOCKET#CP9a-131.004,  VECTOR 
PIPELINE  L.P. 
CAC-3. 
DOCKET#CP01-1 79,000,  GEORGIA 
STRAIGHT  CROSSING  PIPELINE  LP 
CAC-4. 

DOCKET#CP96-206 ,001 , 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHER#SCP96-207.001.  WILLL\MS  GAS 
PROCESSING— GULF  COAST 
COMPANY.  L.P. 
CAC-5. 
DOCKET#CP01-66,000,  EGAN  HUB 
PARTNERS,  L.P. 
CAC-6. 
DOCKET#CP00-^8,003,  TENNESSEE  GAS 

PIPELINE  COMPANY 
OTHER#S  CPOO-48,004,  TENNESSEE  GAS 
PIPELINE  COMPANY 

ENERGY  PROJECTS— HYDRO  AGENDA 

H-1. 

RESERVED 

ENERGY  PROJECTS— CERTIFICATES 
AGENDA 

C-1. 

RESERVED 

MARKETS.  TARIFFS  AND  RATES- 
ELECTRIC  AGENDA 

E-1. 
RESERVED 

MARKETS,  TARIFFS  AND  RATES— GAS 
AGENDA 

G-1.  - 


RESERVED 

David  P.  Boergers, 

Secreta/y. 

IFR  Doc.  01-14951  Filed  6-8-01;  5:08  pm] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Intent  To  Relieve  Path  15  Transmission 
Constraints 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Request  for  Statements  of 
Interest. 

summary:  The  National  Energy  Policy 
Report  announced  on  May  17,  2001, 
recommended  that  the  President  direct 
the  Secretary  of  Energy  (Secretary)  to 
authorize  the  Western  Area  Power 
Administration  (Western)  to  explore 
relieving  the  "Path  15"  bottleneck 
through  transmission  expansion.  The 
Path  15  bottleneck  refers  to  transmission 
system  constraints  which  severely  limit 
the  flow  of  electric  power  over  the 
existing  north-south  transmission  lines 
located  in  central  California.  These 
existing  lines  are  owned  and  operated 
by  Pacific  Gas  and  Electric  Company 
(PG&E). 

On  May  28,  2001,  the  Secretary 
directed  the  Administrator  of  Western  to 
complete  its  planning  to  relieve  Path  15 
constraints,  and  determine  whether 
outside  parties  are  interested  in  helping 
finance  and  co-own  the  necessary 
system  additions,  including 
transmission  lines.  The  level  of  interest 
will  be  a  factor  in  the  decision  by  the 
Secretary  whether  or  not  to  build  the 
system  additions  necessary  to  relieve 
the  constraints.  If  the  system  additions 
are  built  under  this  process,  Western 
will  be  a  project  manager  for  the 
construction  efforts. 

In  this  notice,  Western  is  requesting 
Statements  of  Interest  from  parties 
interested  in  helping  finance  and  co- 
own  the  system  additions. 

DATES:  To  be  assured  of  consideration, 
all  Statements  of  Interest  should  be 
received  at  Western's  Sierra  Nevada 
Regional  Office  by  July  13.  2001. 

ADDRESSES:  The  Statements  of  Interest 
should  be  mailed  to:  Mr.  Howard 
Hirahara,  Acting  Regional  Manager, 
Sierra  Nevada  Region,  Western  Area 
Power  Administration,  114  Parkshore 
Drive,  Folsom.  CA  95630-^710. 
Statements  of  Interest  may  also  be  faxed 
to  (916)  985-1934  or  e-mailed  to 
path  1 5@wapa.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  concerning  the 
Statements  of  Interest,  contact:  Mr. 
Howard  Hirahara,  Acting  Regional 
Manager,  Sierra  Nevada  Region, 
Western  Area  Power  Administration, 
114  Parkshore  Drive,  Folsom.  CA 
95630-4710,  telephone  (916)  353-4416. 
SUPPLEMENTARY  INFORMATION:  It  was 
recognized  in  the  1980s  that,  under 
certain  power  system  conditions,  the 
flow  of  electric  power  over  Path  15 
could  be  severely  limited.  Western,  the 
Transmission  Agency  of  Northern 
California  (TANC),  and  PG4E  studied 
the  possibility  of  constructing  system 
additions  to  relieve  Path  1 5  constraints 
as  part  of  the  plannitig  effort  for  the 
California-Oregon  Transmission  Project 
(COTP.)  The  COTP  was  authorized  by 
the  Energy  and  Water  Development 
Appropriation  Act,  1985,  Public  Law 
98-360.  98  Stat.  403,  416,  (1984).  In 
1988,  Western  released  a  final  Federal 
environmental  impact  statement  (EIS), 
and  TANC  released  a  final 
environmental  impact  review  under 
California  law,  on  the  transmission 
facilities  needed  for  the  COTP.  The  plan 
included  system  additions,  known  as 
the  Los  Banos-Gates  Transmission 
Project,  to  relieve  the  Path  15 
bottleneck.  At  that  time,  the  Los 
Baiios — Gates  Transmission  Project 
would  have  consisted  of  84  miles  of 
new  500-kilovolt  (kV)  AC  transmission 
line,  realignment  of  the  existing  Los 
Banos-Midway  No.  2  500-kV 
transmission  line  into  Gates  Substation, 
modification  of  the  Los  Banos  and  Gates 
Substations  to  accommodate  new 
equipment  at  several  existing 
substations,  and  reconductoring  of 
portions  of  the  Gates-Arco-Midway  230- 
kV  Transmission  Line.  It  was 
subsequently  determined  in  the  Final 
EIS  that  the  timing  and  need  for  the 
project  were  uncertain  and  if  its 
construction  was  deferred  it  would  be 
necessary  to  make  minor  modifications 
to  the  transmission  system  south  of 
Tesla  Substation  to  accommodate  the 
increased  power  transfer  demands  that 
would  be  placed  on  the  system.  The 
COTP  was  built  and  placed  in  service  in 
March  1993.  For  a  variety  of  reasons,  the 
Los  Banos-Gates  Transmission  Project 
was  not  built. 

Given  the  current  energy  problems  in 
California,  including  the  bankruptcy  of 
the  PG&E,  the  Secretary  has  now 
directed  Western  to  complete  its 
planning  for  the  transmission  project 
and  to  determine  whether  outside 
parties  are  interested  in  helping  to 
finance  and  co-own  the  system 
additions.  Western  has  general  authority 
under  the  Department  of  Energy 
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Organization  Act  to  construct,  operate, 
and  maintain  transmission  lines  and 
attendant  facilities.  Western  has  project- 
specific  authority  under  the  Energy  and 
Water  Development  Appropriation  Act, 
1985,  supra,  to  construct  or  participate 
in  the  construction  of  system  additions 
in  the  Los  Banos-Gates  area  to  relieve 
the  Path  15  bottleneck. 

Western's  initial  step  is  to  identify  all 
entities  interested  in  participating  in  the 
financing  and  co-ownership  of  Path  15 
system  additions.  For  this  initial  step, 
interested  parties  should  assume  that 
the  system  additions  would  be  very 
similar  to  those  proposed  in  1988  for  the 
Los  Banos — Gates  Transmission  Project. 
Western  estimates  that  the  cost  of  the 
Project  today  would  be  approximately 
$200-300  million.  Those  entities  should 
submit  Statements  of  Interest  including 
the  following: 

1 .  Name  of  requesting  entity  and 
experience  in  financing  electric  utility 
transmission  projects. 

2.  Name,  telephone  number,  facsimile 
number,  and  e-mail  address  of 
management  contact. 

3.  Name,  telephone  number,  facsimile 
number,  and  e-mail  address  of  technical 
contact. 

4.  Amount  of  financing  they  are 
willing  to  contribute  to  the  project. 

5.  Amount  and  type  of  ownership 
rights  they  seek. 

6.  Description  of  non-monetary 
contributions  they  are  willing  to  offer  to 
the  project. 

7.  Description  of  the  proposed 
participation  in  sufficient  detail  to 
enable  Western  to  evaluate  the  proposal. 

8.  Amounts  and  types  of  transmission 
rights  they  wish  to  purchase. 

Western  then  will  analyze  the 
Statements  of  Interest.  The  level  of 
interest  will  be  a  factor  in  the  decision 
by  the  Secretary  whether  or  not  to  build 
the  system  additions  necessary  to 
relieve  the  Path  15  constraints. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520,  Western  has  received  approval 
from  the  Office  of  Management  and 
Budget  for  the  collection  of  this 
information  under  control  number 
1910-1200. 

Western  will  prepare  the  necessary 
environmental  and  feasibility  studies 
and  review  easement  and  land 
acquisition  issues  related  to  the  project. 
Western  will  review  the  1988  COTP  EIS 
and  1991  Supplement  Analysis  to 
determine  what  further  action  must  be 
taken  to  comply  with  National 
Environmental  Policy  Act  of  1969  and 
other  environmental  laws  and 
regulations. 


Dated:  June  2.  2001. 
Michael  S.  Hacskaylo, 
Adndnistrator. 
[FR  Doc.  01-14874  Filed  6-12-01;  8:45  am] 

BILUNQ  CODE  645(H>1-P 

DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Post-2004  Resource  Pool— Salt  Lake 
CHy  Area  Integrated  Projects 

AGENCY:  Western  Area  Power 

Administration,  EKDE. 

ACTION:  Notice  of  Proposed  Allocation. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy,  aimounces  its 
Post-2004  Resource  Pool— Salt  Lake  City 
Area  hitegrated  Projects  (SLCA/IP) 
Proposed  Allocation  of  Power.  This 
allocation  fulfills  the  requirements  of 
Subpart  C — Power  Marketing  Initiative 
of  the  Energy  Planning  and  Management 
Program  Final  Rule.  The  Post-2004 
Resource  Pool  Proposed  Allocation  of 
Power  is  Western's  application  of 
Subpart  C — Power  Marketing  Initiative 
of  the  Energy  Planning  and  Management 
Program  Final  Rule  to  the  SLCA/IP. 
DATES:  All  comments  must  be  received 
by  the  end  of  the  comment  period,  to  be 
assured  of  consideration.  The  comment 
period  on  the  Proposed  Allocation  of 
Power  begins  today  and  ends  October 
11,2001. 

ADDRESSES:  All  comments  regarding  the 
Proposed  Allocation  of  Power  should  be 
directed  to  the  following  address:  Mr. 
Burt  Hawkes,  Power  Marketing  and 
Contracts,  CRSP  Management  Center, 
Western  Area  Power  Administration, 
P.O.  Box  11606,  Salt  Lake  City,  UT 
84147-0606.  Comments  may  also  be 
faxed  to  (801)  524-5017  or  e-mailed  to 
POST2004SLCIP@WAPA.GOV. 
FOR  FURTHER  INFORMATKW  CONTACT:  Mr. 
Burt  Hawkes,  Power  Marketing  and 
Contracts,  (801)  524-3344,  or  Lyle 
Johnson,  Public  Utilities  Specialist, 
(801)  524-5585.  Written  requests  for 
information  should  be  sent  to  CRSP 
Management  Center,  Western  Area 
Power  Administration,  P.O.  Box  11606, 
Salt  Lake  City,  UT  84147-0606. 
SUPPLEMENTARY  INFORMATION:  Western 
will  also  consult  with  the  applicants 
and  interested  parties  at  the  combined 
public  information  forums  and 
comment  forums,  which  are  planned  for 
Albuquerque,  New  Mexico;  Las  Vegas, 
Nevada;  Phoenix,  Arizona;  and  Salt 
Lake  City,  Utah.  Notification  of  the 
location  and  times  of  the  forums  will  be 
given  in  a  subsequent  Federal  Register 


notice  at  least  30  days  prior  to  the  first 
of  these  forums.  All  documentation 
developed  or  retained  by  Western  in 
developing  the  Proposed  Allocation  of 
Power  will  be  available  for  inspection 
and  copying  at  the  CRSP  Management 
Center,  150  East  Social  Hall  Avenue, 
Suite  300,  Salt  Lake  City,  Utah.  After  all 
public  comments  have  been  thoroughly 
considered.  Western  will  prepare  and 
publish  the  Final  Allocation  of  Power  in 
the  Federal  Reoster. 

Western  published  its  decision  on 
June  25. 1999,  at  64  FR  34414,  to  apply 
Subpart  C — Power  Marketing  Initiative 
of  the  Energy  Planning  and  Management 
Program  Final  Rule.  10  CFR  part  905  to 
the  SLCA/IP.  The  Energy  Planning  and 
Management  Program  (Program),  which 
was  developed  in  part  to  implement 
section  114  of  the  Energy  Policy  Act  of 
1992,  became  effective  on  November  20, 
1995.  Subpart  C  of  the  Program  provides 
for  the  establishment  of  project-specific 
resource  pools  and  the  allocation  of 
power  from  these  pools  to  new 
preference  customers.  Western's  power 
allocation  criteria  and  call  for 
applications  for  power  were  published 
in  the  Federal  Register  at  64  FR  48825, 
September  8, 1999,  and  revised  and 
clarified  in  the  Federal  Register  at  65 
FR  11303,  March  2,  2000.  These 
established  the  framework  for  allocating 
power  from  the  resource  pool  to  be 
established  from  the  SLCA/IP. 
Applications  for  power  were  accepted  at 
Western's  Colorado  River  Storage 
Project  (CRSP)  Management  Center  until 
close  of  business  on  June  8.  2000.  The 
Proposed  Allocation  of  Power  published 
herein  is  the  result  of  Western's 
decision  in  response  to  those 
applications.  Only  comments  relevant  to 
the  proposed  allocations  will  be 
accepted  during  this  period.  A  Federal 
Register  notice  of  the  final  allocations  of 
power  will  address  the  comments 
received  during  the  comment  period. 

L  Proposed  Allocation  of  Power 

Western  will  respond  to  the 
comments  received  about  the  Proposed 
Allocation  of  Power  and  publish  its 
final  allocations  after  the  public 
comment  period  ends.  If  any 
adjustments  or  corrections  are  necessary 
in  a  recipient's  allocation,  the  fixed  size 
of  the  pool  will  cause  the  change  to 
affect  the  allocations  of  all  other 
recipients.  Western  plans  to  enter  into 
contracts  with  new  customers  after 
publication  of  that  notice. 

The  SLCA/IP  Post-2004  Power  Pool 
will  consist  of  7  percent  of  the  SLCA/ 
IP  firm  power  resources  available  on 
October  1,  2004.  On  this  date.  7  percent 
of  the  firm  power  resources  will  be 
withdrawn  from  current  customers  and 
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allocated  to  new  customers.  In  addition, 
another  7  megawatts  (MW)  of  capacity 
and  associated  energy  (14,660,861 
kilowatthours  (kWh)  in  the  Wiiiter 
Season  and  15,350,991  kWh  in  the 
Summer  Season)  will  be  withdrawn 
from  Tri-State  Generation  and 
Transmission  Association  (Tri-State) 
and  included  in  the  Post-2004  Power 
Pool.  These  7  MW  will  be  made 
available  to  Navopache  Electric 
Cooperative  (Navopache).  Navopache, 
as  a  member  of  Plains  Electric 
Generation  and  Transmission 
Cooperative,  Inc.  (Plains),  had  received 
SLCA/EP  power  through  Plains  for  many 
years.  However,  Navopache  decided  not 
to  participate  in  a  recent  merger 
between  Plains  and  Tri-State.  Because 
the  Federal  power  allocation  was  imder 
contract  to  Plains  rather  than 
Navopache,  Navopache  lost  its  share  of 
the.benefits  of  Plains'  Federal  power 
allocation  when  the  merger  was 
completed  in  2000.  Consistent  with 


Western's  policy  of  encouraging  the 
widespread  distribution  of  Federal 
power.  Western  is  remedying  this 
situation  by  reducing  the  Plains/Tri- 
State  allocation  by  7  MW  in  both 
seasons,  effective  October  1,  2004,  and 
allocating  7  MW  in  each  season  with 
14,660,861  kWh  available  in  the  Winter 
Season  and  15,350,991  kWh  in  the 
Svunmer  Season  to  Navopache. 

Western  received  applications  for 
power  from  57  Native  American  tribes 
or  organizations  and  9  utilities. 
Following  the  established  criteria  of 
allocating  first  to  Native  American  tribes 
with  the  stated  target  of  serving  65 
percent  of  the  eligible  loads,  the  tribes' 
Applicant  Profile  Data  (APD)  indicated 
that  the  electrical  loads  of  these  Native 
American  tribes  were  large  enough  to 
require  the  entire  Post-2004  Power  Pool 
be  allocated  to  the  quedifying  Native 
American  tribes.  Navopache  is  the  only 
non-tribal  applicant  that  will  receive  an 
allocation. 


Since  the  entire  Post-2004  Power  Pool 
was  used  to  meet  the  commitment  to 
Navopache  and  to  meet  the  needs  of 
Native  American  applicants,  there  is  no 
power  available  for  the  remaining  eight 
new  applicants.  Accordingly,  Western  is 
unable  to  allocate  SLCA/IP  power  to  the 
following:  Utah  Transit  Authority; 
Deseret  Chemical  Depot;  U.S. 
Department  of  Energy,  Sandia  National 
Laboratories;  U.S.  Department  of 
Energy.  Waste  Isolation  Pilot  Project; 
Town  of  Fredonia,  Arizona;  City  of 
Monticello,  Utah;  City  of  Eagle 
Mountain,  Utah;  and  Washington 
County  Water  Conservancy  District. 

Several  tribes  within  the  SLCA/IP 
marketing  area  were  determined 
ineligible  for  an  allocation  of  power 
from  the  Post-2004  Power  Pool 
primarily  because  they  did  not  meet  the 
qualifying  criteria  or  failed  to  submit 
proper  applications.  Tribes  that  have 
not  been  assigned  a  proposed  allocation 
include  the  following: 


Tribe 

Reason 

Ak  Chin  Indian  Community 

Current  allocation  of  Federal  power  exceeds  65  percent  of  Irxlian  total 

Cherokee  Nation  Southwest  Longhair  Tribe 

Colorado  River  Indian  Tribes  

load. 

Not  a  Federally  recognized  tribe.  No  reservation;  no  electrical  load  dur- 
ing ttie  base  year. 

Current  Federal  power  available  exceeds  65  percent  of  total  load. 

Navajo  Agricultural  Products  Industry 

Current  reservation  of  Federal  power  exceeds  65  percent  of  total  load 

San  Juan  Southern  Paiute  

No  reservation.  Receive  benefits  of  an  allocation  through  Navajo  Tribal 

Utility  Authority. 

Four  tribes,  the  Moapa  Band  of 
Paiutes.  the  Pueblo  of  San  Udefonso.  the 
Pueblo  of  Santo  Domingo,  and  the 
Pueblo  of  Taos,  submitted  incomplete 
applications.  No  allocations  are 
proposed  for  these  tribes. 

Western's  intent  is  that  the  benefits  of 
Federal  power  be  made  available  first  to 
Native  American  individuals, 
businesses,  and  tribal  loads  and  to 
essential  services  existing  on 
reservations  that  may  be  owned  by  non- 
Native  Americans.  Because  the  Post- 
2004  Power  Pool  is  not  large  enough  to 
meet  the  goal  of  serving  65  percent  of 
the  total  loads  of  the  Native  American 
applicants.  Western  is  able  to  allocate 
power  only  for  those  uses  as  initially 
intended.  If  there  had  been  unallocated 
energy  remaining  in  the  Post-2004 
Power  Pool.  Western  would  have 
considered  allocating  it  to  non-Native 
American  loads  on  the  reservations. 

For  the  two  tribes,  the  Gila  River 
Indian  Community  and  the  Tonto 
Apache  Tribe,  that  did  not  separate  their 
commercial  and  industrial  loads  into 
Indian-  and  non-Indian-owned  loads. 
Western  used  the  amoimt  of  energy 
reported  in  the  small  conunercial 


category  of  their  APDs  as  estimates  of 
their  Indian-owned  load  on  their 
respective  reservations. 

The  Power  Allocation  Procedures 
published  September  8, 1999,  state, 
"For  Native  American  Tribes  currently 
receiving  power  from  utilities  that  have 
allocations  of  Federal  power  resources. 
Western  will  take  into  account  the 
benefit  received  through  the  existing 
supplier  when  determining  their 
allocations."  Accordingly,  the 
percentage  of  Western  service  that  each 
of  the  tribes  receives  through  its  current 
power  supplier(s)  was  used  in 
determining  the  allocations  for  tribes 
served  by  current  Western  customers. 
The  White  Mountain  Apache  Tribe's 
(White  Mountain)  allocation  was 
calculated  using  the  percentage  of 
service  that  its  serving  utility, 
Navopache,  will  receive  when  service  to 
Navopache  and  White  Mountain  begins 
on  October  1,  2004.  This  is  consistent 
with  the  method  used  to  determine 
allocations  to  the  other  applicant  tribes 
that  are  served  by  utilities  that  receive 
Federal  power. 

Energy  from  the  Post-2004  Power  Pool 
was  allocated  to  the  applicants  in  a 


manner  consistent  with  the  intent  of  the 
criteria  in  that  each  tribe  received  an 
equal  percent  of  its  energy  needs  from 
the  Post-2004  Power  Pool.  Energy  was 
allocated  using  the  following  formula: 
Post-2004  Proposed  Allocation  =  EL  x  (P 
-C) 
Where 

EL  =  Eligible  loads,  the  sum  of  reported 
residential,  agricultiual.  Indian- 
owned  commercial,  and  other 
essential  service  loads. 
P  =  Percent  of  eligible  load  served,  not 

to  exceed  65  percent. 
C  =  Percent  of  eligible  load  currently 
served  by  Federal  power. 
Contract  rates  of  delivery  (CROD) 
were  determined  by  applying  Western's 
seasonal  load  factors  of  49.4  percent  in 
the  Winter  Season  and  53.1  percent  in 
the  Summer  Season  to  the  energy 
allocations.  The  resulting  allocations 
serve  61.2  percent  of  the  tribal 
applicants'  Winter  Season  and  59.3 
percent  of  thefr  Sununer  Season  loads. 
The  resource  pool  was  not  large  enough 
to  serve  any  non-Indian-owned  loads. 

The  proposed  allocations  of  power  for 
new  Native  American  customers  are  as 
follows: 
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Salt  Lake  City  Area  Integrated  Projects 


Native  American  Tribes  or  Organizations 


Alamo  Navajo  Chapter  

Canoncito  Navajo  Chapter 

Cocopah  Indian  Tribe  

Confederated  Tribes  of  the  Goshute  Reservation 

Duckwater  Shoshone  Tribe  

Ely  Shoshone  Tribe  

Fort  Mojave  Indian  Tribe  

Ft.  McDowell  Mojae-Apache  Indian  Community  . 

Gila  River  Indian  Community 

Havasupai  Tribe 

Hopi  Tribe  

Hualapai  Tribe  , 

Jicarilla  Apache  Tnt)e  

Kiabab  Band  of  Paiute  Indians 

Las  Vegas  Paiute  Tribe  , 

Mescalero  Apache  Tribe 

Nambe  Puebto  

Navajo  Tribal  Utility  Authority  

Paiute  Indian  Tribe  of  Utah  

Pascua  Yaqui  Tribe  

Prcuris  Pueblo 

Pueblo  De  Cochiti 

Pueblo  of  Acoma  

Pueblo  of  Isleta 

Pueblo  of  Jemez 

Pueblo  of  Laguna  

Puebk)  of  Pojoaque  

Puebto  of  San  Felipe 

Puebto  of  San  Juan  

Puet)to  of  Sandia  

Puebto  of  Santa  Clara 

Puebto  of  Santo  Domingo  

Puebto  of  Tesuque  

Puebto  of  Zia 

Pueblo  of  Zuni  

Quechan  Indian  Tribe  

Ramah  Navajo  Chapter 

Salt  River  Pima-Maricopa  Indian  Community  

San  Carios  Apache  Tribe  

Santa  Ana  Puebto 

Skull  Valley  Band  of  Goshute  Indians 

Southem  Ute  Indian  Jrbe  

Tohono  O'Odham  Utility  Authority ,-. 

Tonto  Apache  Tribe  

Ute  IrKlian  Tribe  

Ute  Mountain  Ute  Tribe  

White  Mountain  Apache  Tribe  

Wind  River  Reservatkan 

Yavapai  Apache  Nation  

Yavapai  Prescott  Indian  Tribe  , 

Yomba  Shoshone  Tribe 

Total 


Proposed  Post-2004  Power  Alk>cations 


Winter  Seasonal 
Energy 
(kWh) 


5 
24 

6 

1 
1 

1 
2 

62 


3 
1 
1 
33, 
8. 
1,i 

3 
2,: 

1 
1 
15,1 
1, 
3j 
6,i 


520,517 
384,767 
,622,934 
157,457 
170,417- 
326,822 
984,261 
643,637 
007,510 
590.971 
,963,674 
,519,945 
,955,562 

13,892 
,296,112 
,634,241 
173,892 
,990,277 
392,204 
,577.307 

58,763 
556,234 
091,073 
748,820 
704,202 
003,804 
721,462 
044,582 
620,183 
024,432 
413,816 
086,300 
738,366 
225,272 
154.688 
807,040 
095,757 
272,972 
507,052 
016,119 

36,688 
125,651 
292,447 
865,611 
832,215 
351,661 
078,751 
307,138 
631,777 
866,719 

75,518 


217,281,509 


Summer  Seasonal 
Energy 
(kWh) 


467.324 

342,392 

2,987,305 

93,602 

164,419 

185.540 

1,122,834 

5,491,311 

21,831,572 

468,834 
6,333,627 
1.471,351 
1,470,092 
10,156 
1,680,347 
2,47b,888 

148,429 
50,935,888 

380,489 
3,105,707 

192,033 

431 ,475 
1,065,061 
2,559,866 

542,516 
1,881,827 

527,582 

764,873 
1,569,299 
2,198.256 
1,124,568 
1,053,375 

705,739 

173,537 
2,585,656 
1,177,660 

760,531 
37,793,973 
8,766,037 
1,072,447 
35,576 
2,846,489 
2,056,301 

891,647 
1,158,870 
1,208,840 
13,797,601 
1,227,998 
4,414,186 
7,429,022 
73.229 


Winter  Seasonal 

CROD 

(kW) 


203,251.178 


241 
178 

1,216 

73 

79 

151 

456 

2,615 

11,126 

274 

3,227 

704 

906 

6 

601 

1,221 

81 

29,192 

182 

1,194 

27 

258 

506 

1,274 
326 
929 
334 
484 
751 
938 
655 
503 
342 
104 

1,462 

837 

508 

15.420 

3,942 

471 

17 

1,449 

1,062 
401 
849 
626 

6,988 
606 

1,683 

3,162 
35 


100,696 


Summer  Seasonal 

CROD 

(kW) 


199 

146 

1.274 

40 

70 

7g 

479 

2,342 

9,310 

200 

2,701 

627 

627 

4 

717 

1,055 

63 

21,722 

162 

1,324 

82 

184 

454 

1,092 

231 

.     803 

225 

326 

860 

937 

480 


301 

74 

1,103 

502 

324 

16,118 

3.738 

457 

15 

1,214 

877 

380 

494 

516 

5,884 

524 

1,882 

3,168 

31 


86,678 


n.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  section  601-621  (Act),  requires 
Federal  agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  proposed  rule  is 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Western  has  determined  that 
this  is  a  rulemaking  of  particular 
applicability  relating  to  services  offered 
by  Western  and,  therefore,  is  not  a  rule 


within  the  purview  of  the  Act.  In 
addition,  the  requirements  of  this  Act 
can  be  waived  if  the  head  of  the  agency 
certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  his 
execution  of  this  Federal  Register 
notice.  Western's  Administrator  certifies 
that  no  significant  economic  impact  on 
a  substantial  number  of  small  entities 
will  occur. 


m.  Review  Under  the  National 
Environmental  Policy  Act 

Western  has  completed 
environmental  impact  statements  (EIS) 
on  the  Program,  and  on  the  marketing  of 
SLCA/IP  power  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.), 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508); 
and  DOE  NEPA  regulations  (10  CFR  part 
1021).  The  Records  of  Decision  were 
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published  in  the  Federal  Register  (60 
FR  53181,  October  12,  1995;  and  61  FR 
56534,  November  1, 1996).  Since  then, 
Western  has  determined  that  this  action 
is  categorically  excluded  from 
preparation  of  an  additional 
environmental  assessment  or  EIS.  See 
Appendix  B4.1  of  subpart  D  of  10  CFR 
part  1021.  Accordingly,  no  further 
environmental  assessment  will  be 
conducted. 

IV.  Determination  Under  Executive 
Order  12866 

EKDE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Dated:  May  30,  2001. 
Michael  S.  Hacskaylo, 

Administrator. 

[FR  Doc.  01-14875  Filed  6-12-01;  8:45  am) 

MLUNQ  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6096-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection 
Renewal;  Comment  Request;  Annual 
Updates  of  Emission  Data  to 
Aerometric  Information  Retrieval 
System 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  Information  Collection 
Request  (ICR)  renewal  to  the  Office  of 
Management  and  Budget  (OMB): 

Annual  Updates  of  Emission  Data  to 
Aerometric  Information  Retrieval 
System  (AIRS).  EPA  ICR  No.  916.11, 
OMB  Control  Number  2060-0088, 
Expiration  Date  8/31/2001.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  13,  2001. 
ADDRESSES:  United  States 
Environmental  Protection  Agency; 
Office  of  Air  Quality  Planning  and 
Standards;  Emissions,  Monitoring  and 
Analysis  Division  (MD-14);  Research 


Triangle  Park,  NC  27711.  Interested 
persons  may  obtain  a  copy  of  the  ICR 
without  charge  from  www.epa.gov/ttn/ 
chief/. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Misenheimer;  Telephone  (919) 
541-5473;  Email: 
misenheimer.david@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  State  and 
Territorial  air  pollution  control  agencies 
which  collect  and  report  emissions 
information  from  stationary  sources 
emitting  at  least  prescribed  amounts  of 
pollutants. 

Title:  Annual  Updates  of  Emission 
Data  to  Aerometric  Information 
Retrieval  System  (AIRS)  (OMB  Control 
Number  2060-0088;  EPA  ICR  No. 
916.11)  expiring  8/31/2001. 

Abstract:  This  ICR  deals  with  reports 
required  by  40  CFR  51.321.  51.322,  and 
51.323.  The  respondents  (States)  are 
required  to  annually  update  information 
on  stationary  sources  emitting  at  least 
prescribed  amotmts  of  pollutants 
regvdated  by  National  Ambient  Air 
Quality  Standards  (NAAQS)  via 
electronic  input  to  EPA.  EPA's  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS)  uses  the  annual  emission 
reports  to  update  a  national  data  base  on 
air  emissions  which  it  has  maintained 
since  1974.  The  data  is  used  in 
developing  emission  standards, 
applying  dispersion  models,  preparing 
national  trend  assessments,  prepaiing 
reports  to  Congress,  providing 
information  to  the  public,  and  other 
special  analyses  and  reports.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic. 


mechemical ,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  An  estimated  54 
States  and  Territorial  air  pollution 
control  agencies  will  be  required  to 
record  and  report  emission  information 
on  significant  stationary  sources  on  an 
annual  basis.  Reporting  and  record 
keeping  of  this  information  is  estimated 
to  involve  an  average  of  212  hours  per 
year  by  each  State  and  Territorial  air 
pollution  control  agency.  This  estimate- 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  )une  1.  2001. 
J.  David  Mobiey, 

Acting  Director:  Emissions,  Modeling  and 

Analysis  Division. 

(FR  Doc.  01-14904  Filed  6-12-01;  8:45  am) 

BNJJNQ  COOe  6SW-40-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6995-9] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Reporting 
Requirements  under  EPA's  National 
Wastewater  Operator  Training  and 
Technical  Assistance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
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and  Budget  (OM6)  for  review  and 
approval:  National  Wastewater  Operator 
Training  and  Technical  Assistance 
Program,  EPA  ICR  Number  1977.01.  The 
ICR  describes  the  natiire  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instnmient. 

DATES:  Ck)mments  must  be  submitted  on 
or  before  July  13,  2001. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  1977.01  to  the  following 
addresses:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  and  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Attention:  Desk  Officer 
for  EPA,  725  17th  Street,  NW.. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA  by  phone  at  (202)  260-2740,  by 
E-mail  at 

farmer.sandy@epamail.epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  1977.01.  For  technical  questions 
about  the  ICR,  contact  Curt  Baranowski 
at  202-564-0636  in  the  U.S.  EPA,  Office 
of  Wastewater  Management,  Municipal 
Assistance  Branch  (Mail  Code  4204-M), 
1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  state  and  local 
governments,  state  and  county  colleges, 
and  those  organizations  which  provide 
training  assistance  through  the  Clean 
Water  Act  104(g)(1)  Program  to 
municipal  wastewater  treatment  plants. 

Estimated  Number  of  Respondents: 
48. 

Frequency  of  Response:  Biannually 
and  annually. 

Estimated  Total  Annual  Hour  Burden: 
336. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $0. 

Title:  National  Wastewater  Treatment 
Plant  Operator  Training  and  Technical 
Assistance  Program.  This  non-rule  ICR 
is  a  new  collection. 

Abstract:  The  Wastewater  Operator 
Training  Program  provides  on-site 
technical  assistance  to  municipal 
wastewater  treatment  plants. 
Information  will  be  collected  from  the 
network  of  forty-eight  104(g)(1)  training 
centers  set  up  throughout  the  United 
States.  The  information  will  be  collected 
to  identify  the  facilities  assisted,  the 
different  types  of  assistance  the  program 
provides  and  the  environmental 
outcomes  and  benefits  of  the  assistance 


provided  by  the  program.  The 
information  will  be  collected  and 
submitted  on  either  an  annual  or  semi- 
annual basis.  A  database  and 
spreadsheet  have  been  developed  for 
this  purpose.  This  ICR  will  be  used  by 
EPA  for  the  technical  and  financial 
management  of  the  104(g)(1)  Program. 
The  104(g)(1)  Program  training  centers 
shall  participate  in  the  information 
collection,  due  to  the  fact  that  it  is  a 
mandatory  grant  condition.  All 
information  in  the  data  system  will  be 
made  public  upon  request. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  docimaent 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information,  was  published  on 
January  30,  2001.  No  comments  were 
received. 

Burden  Statement:  The  average 
annual  burden  hours  to  each  104(g)(1) 
training  center  grantee  will  be  7  hours, 
for  a  total  of  336  hours  per  year.  Data 
will  be  collected  on  an  annual  basis,  in 
May  of  each  year,  for  the  database 
collection,  and  data  for  the  spreadsheet 
information  collection  will  be 
conducted  on  a  semi-annual  basis,  in 
May  and  November  of  each  year. 
Reporting  requirements  will  be  included 
as  grant  conditions,  so  it  is  expected 
that  100%  of  the  104(g)  training  centers 
will  respond  to  this  collection  request. 
All  forty-eight  (48)  training  centers  and 
EPA  have  the  necessary  equipment, 
desk-top  computers  and  software,  to 
collect  and  manage  this  information. 
There  will  be  no  additional  start-up  or 
maintenance  costs  associated  with  this 
project  to  perform  this  information 
collection  request.  Biu-den  means  the 
total  time,  effort,  or  financial  resoiu^ces 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 


provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  addresses  listed 
above.  Please  refer  to  EPA  ICR  No. 
1977.01  in  any  correspondence. 

Dated:  Dated:  )une  1,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
IFR  Doc.  01-14900  Filed  6-12-01;  8:45  am] 
BUXING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6995-8] 

Agency  Information  Collection 
Activities:  Submission  for  OiMB 
Review;  Comment  Request;  NESHAP 
for  Epoxy  Resins  and  Non-Nylon 
Polyamlde  Resin,  Subpart  W 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
Epoxy  Rfsins  and  Non-nylon  Polyamide 
Production— Subpart  W,  OMB  Control 
Number  2060-0290,  expiration  date  09/ 
30/01.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  13,  2001. 

ADDRESSES:  Send  comments  referencing 
EPA  ICR  No.  1681.04  and  OMB  Control 
No.  2060-0290,  to  the  following 
addressees:  Sandy  Farmer,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
code  2822).  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460-0001  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Fanner  at 
EPA  by  phone  at  (202)  260-2740,  by  E- 
Mail  at  Farmer.Sandy@epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa..gov/icr,  and  refer  to  EPA  ICR 
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No.  1681. 04.  For  technical  questions 
about  the  ICR  contact  Sally  Sasnett, 
(202)  564-7074  or  by  E-mail  at 
sasnett.sally@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
NESHAP  for  Epoxy  Resin  and  Non- 
nylon  Polyamide  Resin  Production, 
Subpart  W,  OMB  Control  No.  2060- 
0290;  EPA  ICR  No.  1681.04,  expiring 
September  30,  2001.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstmct:  The  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  part  63, 
subpart  W,  regulating  hazardous  air 
pollutants  from  process  vents,  storage 
vessels,  wastewater  systems  and 
equipment  leaks.  The  standards  require 
mandatory  record  keeping  and  reporting 
to  document  process  information  related 
to  the  source's  ability  to  comply  with 
the  standards.  This  information  is  used 
by  the  Agency  to  identify  sources 
subject  to  the  standards  and  to  insure 
that  the  maximum  achievable  control 
technology  is  being  properly  applied. 
Section  112  of  the  Clean  Air  Act,  as 
amended  in  1990,  requires  that  EPA 
establish  standards  to  limit  emissions  of 
hazardous  air  pollutants  (HAPs)  from 
stationary  sources.  The  sources  subject 
to  these  provisions  emit  the  HAPs 
epichlorohydrin,  and  in  lesser  amounts, 
hydrochloric  acid  and  methanol.  In  the 
Administrator's  judgment,  hazardous  air 
pollutant  emissions  in  this  industry 
cause  or  contribute  to  air  pollution  that 
may  be  reasonably  expected  to  endanger 
public  health  or  welfare.  Respondents 
are  owners  or  operators  of  new  and 
existing  facilities  that  manufacture 
polymers  and  resins  from 
epichlorohydrin.  Source  categories 
include  basic  liquid  epoxy  resin  (BLR) 
producers  and  producers  of 
epichlorohydrin-modified  non-nylon 
polyamide  resins,  also  known  as  wet 
strength  resins  (WSR). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
February  1.  2001,  66  FR  8593;  no 
conunents  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  156  hours  per 
response.  Burden  means  the  total  time. 


effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  or  operators  of  new  and  existing 
facilities  that  manufacture  polymers  and 
resins  from  epichlorohydrin. 

Estimated  Number  of  Respondents: 
13. 

Frequency  of  Response:  semiannually 
(some  quarterly). 

Estimated  Total  Annual  Hour  Burden: 
4525  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  Maintenance  Cost 
Burden:  $9,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1681.04  and 
OMB  Control  No.  2060-0290  in  any 
correspondence. 

Dated:  June  1,  2001. 
Oscar  Morales, 

Director.  Collection  Strategies  Division. 
[FR  Doc.  01-14901  Filed  6-12-01;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00724;  FRL-6787-61 

FIFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

agency:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  issues  being  considered 
by  the  Agency  pertaining  to  an 
assessment  of  additional  scientific 


information  concerning  StarLink^^ 
com.  Members  of  the  public  may  submit 
written  comments  for  consideration  by 
the  SAP.  In  addition,  EPA  will  provide 
an  opportuinity  during  the  public 
meeting  for  the  public  to  make  brief  oral 
remarks  to  the  SAP.  The  procedures 
governing  submission  of  written 
comments  and  the  presentation  of  oral 
comments  are  described  below.  Seating 
at  the  meeting  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Paul  Lewis  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

DATES:  The  meeting  will  be  held  on  July 
17  and  July  18  from  approximately  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  Cit>'  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  The  telephone  number  for  the 
Sheraton  Crystal  City  Hotel  is  (703) 
486-1111. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  request 
must  identify  docket  control  number 
OPP-00724  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  Designated  Federal  Official, 
Office  of  Science  Coordination  and 
Pohcy  (7202C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460; 
telephone  number:  (703)  305-5369;  fax 
number:  (703)  605-0656;  e-mail  address: 
lewis.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  persons  who  are  or  may  be 
requfred  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  and 
FIFRA.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  A  meeting  agenda 
and  several  background  documents 
relevant  to  this  meeting  are  now 
available.  EPA's  primary  position, 
paper,  and  questions  to  the  FIFRA  SAP 
should  be  available  as  soon  as  possible, 
but  no  later  than  late  June.  In  addition, 
the  Agency  expects  to  provide 
additional  background  documents  as  the 
material  become  available.  You  may 
obtain  electronic  copies  of  these 
documents,  and  certain  other  related 
documents  that  might  be  available 
electronically,  firom  die  FIFRA  SAP 
Internet  Home  Page  at  http:// 
www.epa.gov/scipoly/sap.  To  access 
this  document  on  the  Home  Page  select 
Federal  Register  notice  announcing  this 
meeting.  You  can  also  go  directly  to  the 
Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
meeting  under  docket  control  number 
OPP-00724.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  notice,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  material  information, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
In  addition,  the  Agency  may  provide 
additional  background  documents  as  the 
material  becomes  available.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

C.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  control  nimiber  OPP- 
00724  in  the  subject  line  on  the  first 
page  of  your  request.  Interested  persons 
are  permitted  to  file  written  statements 


before  the  meeting.  To  the  extent  that 
time  permits,  and  upon  advance  written 
request  to  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT, 
interested  persons  may  be  permitted  by 
the  Chair  of  the  FIFRA  SAP  to  present 
oral  statements  at  the  meeting.  The 
request  should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector,  35  mm  projector,  chalkboard). 
There  is  no  limit  on  the  extent  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  b^ore  the 
Panel  are  limited  to  approximately  5 
minutes.  The  Agency  also  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/ or  written 
statements  at  the  meeting  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  and 
submit  30  copies  of  their  presentation 
and/or  remarks  to  the  panel.  The 
Agency  encourages  that  written 
statements  be  submitted  before  the 
meeting  to  provide  panel  members  the 
time  necessary  to  consider  and  review 
the  comments. 

1.  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records    - 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Enviroimiental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resoiuces 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  The 
PnUB  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
"opp-docket@epa.gov."  Do  not  submit 
any  information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPP-00724. 
You  may  also  file  a  request  online  at 
many  Federal  Depository  Libraries. 

n.  Background 

A.  Purpose  of  the  Meeting 

On  November  28,  2000,  the  FIFRA 
SAP  met  to  review  the  potential 
allergenicify,  sensitization,  and  dietary 


exposure  to  StarLink''^  com.  The  Panel 
concluded  that  based  on  the  available 
information  at  that  time,  there  was  a 
medium  likelihood  that  the  Cry9C 
protein  was  a  potential  allergen. 
However,  the  Panel  also  concluded  that 
"while  not  conclusive,  the  likely  levels 
of  the  Cry9C  protein  in  the  U.S.  diet 
provide  sufficient  evidence  of  a  low 
probability  of  allergenicity  in  the 
exposed  population."  The  Panel 
recommended  that  certain  additional 
information  would  be  valuable  to 
refining  the  risk  assessment.  The  Panel 
recommended  that  the  highest  priorify 
was  for  follow-up  on  those  individuals 
who  had  claimed  that  they  had  suffered 
some  type  of  allergic  reaction  after 
eating  a  com  product  that  might  have 
contained  StarLink""^  com  and  to 
determine  if  there  were  antibodies  for 
Cry9C  in  the  blood  serum  of  these 
individuals. 

The  SAP  also  recommended 
collecting  additional  information  to 
improve  the  estimate  of  the  levels  of 
Cry9C  protein  in  the  food  supply. 

The  SAP  will  be  meeting  to  assess 
additional  scientific  information 
concerning  StarLink''^  com.  The  SAP 
will  review  EPA's  paper  on  the  possible 
presence  of  CryQC  protein  in  processed 
human  foods  from  wet  milling  of  com, 
the  work  the  United  States  Department 
of  Agriculture  and  Aventis  Crop 
Sciences  have  done  to  reduce  the 
amount  of  StarLink''"'^  corn  going  into 
the  food  supply,  the  scientific  data  in 
Aventis  Crop  Sciences  petition  for  a 
tolerance  for  Cry9C  protein  of  20  parts 
per  billion  in  com  grain,  validation  of 
new  detection  methods  for  Cry9C 
protein  in  finished  foods,  and  the  Food 
and  Drug  Administration  and  Centers 
for  Disease  Control  and  Prevention's 
efforts  to  develop  a  test  method  for 
blood  serum  from  individuals  who 
reported  having  allergic  type  responses 
after  eating  foods  containing  com. 

B.  Panel  Report 

The  Panel  will  prepare  a  report  of  its 
recommendations  to  the  Agency.  The 
report  will  be  posted  on  the  FIFRA  SAP 
web  site  or  may  be  obtained  by 
contacting  the  PIRIB  at  the  address  or 
telephone  number  listed  in  Unit  I.  of 
this  dociunent. 

List  of  Subjects 

Environmental  protection. 

Dated:  June  4,  2001. 

Vanessa  Vu, 

Director,  Office  of  Science  Coordination  and 
Policy. 

[PR  Doc.  01-14905  Filed  6-12-01;  8:45  am] 

BNJJNG  COOe  6560-SO-S 


Federal  Register /Vol.  66,  No.  114 /Wednesday,  June  13,  2001 /Notices  31917 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6995-6] 

Notic*  of  Public  Meeting  of  the 
National  Environmental  Education 
Adviaory  Council 

Notice  is  hereby  given  that  the 
National  Environmental  Education 
Advisory  Council,  established  uader 
section  9  of  the  National  Environmental 
Education  Act  of  1990  (the  Act),  will 
hold  a  public  meeting  on  Jime  28  and 
29,  2001.  The  meeting  will  take  place 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  from  9:00  am  to  5:00 
pm  on  'Thursday,  June  28th  and  Friday, 
June  29th.  The  purpose  of  this  meeting 
is  to  provide  the  Coimcil  with  an 
opportiinify  to  advise  EPA's  Office  of 
Communications,  Education  and  Media 
Relations  (OCEMR)  and  the  Office  of 
Environmental  Education  (OEE)  on  its 
implementation  of  the  Act.  Members  of 
the  public  are  invited  to  attend  and  to 
submit  written  comments  to  EPA 
following  the  meeting. 


For  additional  information  regarding 
the  Council's  upcoming  meeting,  please 
contact  Ginger  Keho,  Office  of 
Environmental  Education  (1704),  Office 
of  Communications,  Education  and 
Media  Relations,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvemia 
Avenue,  NW.,  Washington,  IX]  20460  or 
call  (202)  564-0453. 

Dated:  May  30,  2001. 
Ginger  Keho, 

Designated  Federal  Official,  National 
Environmental  Education  Advisory  Council. 

(FR  Doc.  01-14903  Filed  6-12-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-3051 1 ;  FRL-6783-41 

Peaticide  Producta;  Raglatration 
Applicationa 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  control  nvunber  OPP-3051 1, 
must  be  received  on  or  before  July  13, 
2001. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-3051 1  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Product  Manager  (PM)  listed  in  the  table 
below: 


Product  Manager 


Telephone  number/e-mail  address 


Mailing  address 


File  symbol 


Bob  Brennis  (PM  32) 


(703)  308-6264;  brennis.robert©epa.gov 


Office  of  Pesticide  Programs,  Anti- 
microbial Division  (751 OC),  Envi- 
ronmental Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Wash- 
ington, DC  20460. 


1448-GIU;  8622-U  and 
8622-LO;  71654-E 
and  71654-R 


Velma  Noble  (PM  31) 


(703)  308-6233;  not>le.velma@epa.gov 


Do. 


6836-EIG  and  6836- 
EIU;  73696-E  and 
73696-R 


Marshall  Swindell  (PM  33) 


(703)  308-6341;  swindell.marshaliOepa.gov 


Do. 


224-GE;  59825-E, 
59825-G.  59825-R, 
and  59825-U; 
72674-E,  72674-G. 
and  72674-EG 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agriciUttiral  producer,  food 
manufactiirer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 


Industry 


NAICS 
codes 


111 
112 
311 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 
turing 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System      ^ 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applic^ility  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  information 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docfUments  that 
might  be  available  electronically,  bom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
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the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30511.  The  official  record  consists 
of  the  dociiments  specifically  referenced 
in  this  action,  any  public  comments 
received  durinjg  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30511  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  moil.  Submit  yoiu-  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  conmients  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 


and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCB  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30511.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu«s  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 


active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  appUcations. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  File  symbol:  59825-E.  Applicant. 
Warwick  International,  Ltd.,  Mostyn, 
Holywell,  Flintshire  CHS  9HE,  UK. 
Product  name:  Mykon  ASD.  Type  of 
product  Manufectiuing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient  Tetraacetyl 
ethylenediame  at  85%.  Proposed  use: 
For  use  in  the  manufacture  of 
antimicrobial  pesticide  products  used  in 
cooling  towers,  pulp  and  paper  mill 
slimicides,  hard  surface  disinfectants, 
institutional  laimdry  detergents,  food 
contact  sanitizers,  and  ware- washing 
machines.  This  proposed  use  also 
applies  to  file  symbiols:  59825-G, 
59825-R,  and  59825-U. 

2.  File  symbol:  59825-G.  Applicant 
Warwick  International,  Ltd.  Product 
name:  CX  1071.  Type  of  product. 
Manufacturing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient.  Tetraacetyl 
ethylenediame  at  80%. 

3.  File  symbol:  59825-R.  Applicant 
Warwick  International,  Ltd.  Product 
name:  Mykon/ AML.  Type  of  product. 
Manufacturing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient.  Tetraacetyl 
ethylenediame  at  92%. 

4.  File  symbol:  59825-U.  Applicant 
Warwick  International,  Ltd.  Product 
name:CX  1078.  Type  of  Product: 
Manufacturing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient.  Tetraacetyl 
ethylenediame  at  70%. 

5.  File  symbol:  224-GE.  Applicant 
Phillips  66  Company,  Aviation 
Operations  Director,  697  Adams 
Building,  Bartlesville,  OK  74004. 
Product  name:  Phillips  Fuel  Additive 
56MB.  Type  of  product.  Antimicrobial 
end  use  pesticide.  Active  ingredient: 
Diethylene  glycol  monomethyl  ether  at 
99.7%.  Proposed  use:  Fuel  additive  for 
bacterial  and  fungi  control. 

6.  File  symbol:  73696-E.  Applicant 
Alistagen  Corporation.  601  West  50th 
St.,  New  York.  NY  10019.  Product 
name:  Hydrated  Lime.  Type  of  product. 
Manufacturing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient.  Calcium  hydroxide  at 
100%.  Proposed  use:  For  controlling 
growrth  of  gram  negative  and  gram 
positive  bacteria,  viruses,  fungi,  mold/ 
mildew,  and  algae  on  hard,  non-porous 
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interior  and  exterior  surfaces  in 
institutional  and  commercial  settings. 
This  proposed  use  also  applies  to  file 
symbol:  73696-R. 

7.  File  symbol:  73696-R.  Applicant 
Alistagen  Corporation.  Product  name: 
BNA  W-2.  Type  of  product 
Manufacturing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient:  Calcium  hydroxide  at 
18.7%. 

8.  File  symbol:  1448-GIU.  Applicant 
Buckman  Laboratories,  Inc.,  1256  N. 
McLean  Blvd.,  Memphis,  TN  38108. 
Product  name:  Busan  1157.  Type  of 
product.  Antimicrobial  end  use 
pesticide.  Active  ingredient:  1,2- 
Ethanediamine,  polymer  with 
(chloromethyl)  oxirane  and  N- 
methylmethanamine.  Proposed  uses: 
For  controlling  growth  of  algae  and 
bacteria  in  swimming  pools,  heated 
svyjmming  pools,  exterior  whirlpools, 
and  hot  baths,  and  for  controlling  algae, 
bacteria,  and  moUusks  in  cooling  water 
and  industrial  process  water  systems, 
and  to  inhibit  die  growth  of  bacteria  that 
cause  degradation  of  cutting  fluids. 

9.  File  symbol:  72674-E.  Applicant 
Avecia,  Inc.,  1405  Foulk  Road,  P.O.  Box 
15457,  Wibnington,  DE  19850-5457. 
Product  name:  Dolphin  Fimgicide.  Type 
of  product  Manufacturing  use  product 
for  formulating  antimicrobial  pesticides. 
Active  ingredient:  N-butyl-1,2- 
benzisothiazolin-3-one  at  97.8%. 
Proposed  use:  Preservation  of  plastics 
bom  antimicrobial  deterioration.  This 
proposed  use  also  applies  to  file 
symbols:  72674-G  and  72674-EG. 

10.  File  symbol:  72674-G.  Applicant 
Avecia,  Inc.  Product  name:  Dolphin 
DOP.  Type  of  product:  Manufacturing 
use  product  for  formulating 
antimicrobial  pesticides  Active 
ingredient.  N-butyl-1,2- 
benzisothiazolin-3-one  at  9.5%. 

11.  File  symbols:  72674-EG. 
Applicant  Avecia.  Inc.  Product  name: 
Vanquish  Technical.  Type  of  product. 
Antimicrobial  end  use  pesticide.  Active 
ingredient  N-butyl-1,2- 
benzisothiazolin-3-one  at  97.8%. 

12.  File  symbol:  71654-R.  Applicant 
E.I.  DuPont  De  Nemours,  Inc.  -  Belle 
Plant,  901  W.  DuPont  Avenue.  Belle. 
WV  25015.  Product  name:  Glycolic 
Acid.  Type  of  product  Manufactuiring 
use  product  for  formulating 
antimicrobial  pesticides.  Active 
ingredient:  Glycolic  acid  at  70%. 
Proposed  use:  Toilet  bowl  sanitizer. 

13.  File  symbol:  71654-E.  Applicant 
E.I.  DuPont  De  Nemours.  Inc.  Product 
name:  Dupont  Organic  Bowl  Cleaner. 
Type  of  product.  Antimicrobial  end  use 
pesticide.  Active  ingredient:  Glycolic 
acid  at  13.6%.  Proposed  use:  Toilet 
bowl  sanitizer. 


14.  File  symbol:  6836-EIG.  Applicant 
Lonza  Inc.,  17-17  Route  208,  Fair  Lawn, 
NJ  07410.  Product  name:  Lonzabacl2. 
Type  of  product.  Manufacturing  use 
product  for  formulating  antimicrobial 
pesticides.  Active  ingredient:  Bis  (3- 
aminopropyl)  dodecylamine  at  90%. 
Proposed  use:  Manufacturing  use 
product  for  formulation  of 
antimicrobials. 

15.  File  symbol:  6836-EIU.  Applicant 
Lonza  Inc.  Product  name:  Lonza 
Formulation  LNZ-r64.  Type  of  product: 
Antimicrobial  end  use  pesticide.  Active 
inffvdient  Bis  (3-aminopropyl) 
dodecylamine  at  2.3%.  Proposed  use: 
Disinfectant  for  industrial  and 
institutional  use  and  biocide  for 
recirculating  cooling  towers. 

16.  File  symbol:  8622-Ll.  Applicant 
Ameribrom,  Inc.,  2115  Linwood 
Avenue,  Fort  Lee.  NJ  07024.  Product 
name:  Fuzzicide.  Type  of  product. 
Antimicrobial  end  use  pesticide.  Active 
ingredient:  Ammonium  bromide  at  99%. 
Proposed  use:  Bactericide,  slimicide. 
algaecide  for  treating  waters  used  in 
recirculating  cooling  towers,  and  pulp/ 
paper  mill  systems.  This  proposed  use 
also  applies  to  file  symbol:  8622-LO. 

17.  Vile  symbol:  8622-LO.  Applicant 
Ameribrom.  Inc.  Product  name: 
Ammonium  bromide.  Type  of  product. 
Manufacturing  use  product  for 
formulating  antimicrobial  pesticides. 
Active  ingredient  Anunonium  bromide 
at  99%. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pest. 

Dated:  May  24,  2001. 
Frank  Sanders, 

Director,  Antimicrobials  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  01-14484  Filed  6-12-01;  8:45  am) 

BIUJNO  CODE  6S60-60-S 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  &  time:  Tuesday,  Jime  19,  2001  at 

10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  piu'suant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 


Internal  persoimel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Thursday,  June  21,  2001  at 

10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  2001-08:  Senator 
Arlen  Specter. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATKW: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  01-15071  Filed  6-11-01;  2:58  pmj 

BHJJNO  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreen>ent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011305-010. 

Title:  United  Alliance  Agreement. 

Parties:  Hanjin  Shipping  Co.,  Ltd., 
Senator  Lines  GmbH,  United  Arab 
Shipping  Co. 

Synopsis:  The  proposed  agreement 
modification  revises  United  Arab 
Shipping's  participation  and  space 
allocations  under  the  agreement. 

Agreement  No.:  011657-005. 

Title:  Zim/Italia-Space  Charter 
Agreement. 

Parties:  Italia  Di  Navigazione,  S.p.A., 
Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  modification 
changes  the  geographic  scope  of  the 
agreement  by  eliminating  application  to 
service  between  U.S.  East  Coast  ports 
and  ports  in  Colombia,  France,  Greece, 
Italy  and  Spain. 

Agreement  No.  .011 767. 

Title:  Zira/Italia  U.S.  East  Coast  Vessel 
Sharing  Agreement. 

Parties:  Italia  Di  Navigazione,  S.p.A., 
Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  agreement 
establishes  a  vessel -sharing  arrangement 
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between  the  parties  in  the  trade  between 
U.S.  East  Coast  ports  and  ports  in 
France,  Greece,  Italy  and  Spain. 

Agreement  No.:  011768. 

Title:  Interocean  Lines/ Auto  Marine 
Space  Charter  Agreement. 

Parties:  Interocean  Lines,  Auto 
Marine  Line. 

Synopsis:  The  proposed  agreement 
establishes  a  vessel-sharing  agreement 
in  the  trade  between  Atlantic  Coast 
ports  of  Florida  and  ports  in  the 
Dominican  Republic. 

Dated:  Junes.  2001. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretory. 
(FR  Doc.  01-14917  Filed  6-12-01;  8:45  am] 

BHJJNQ  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intennediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  dates  shown 
below: 

License  Number:  692F. 

Name:  A.R.  Savage  &  Son,  Inc.  and  Its 
Division  Transoceanic  Freighting 
Services. 

Address:  1803  Eastport  Drive,  Tampa, 
FL  33605. 

Date  Revoked:  May  4,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4088F. 

Name:  Able  Freight  Services,  Inc. 

Address:  801  W.  Hyde  Park  Blvd., 
Inglewood,  CA  90302. 

Date  Revoked:  May  10.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1980F. 

Name:  Almar  International 
Forwarders,  Inc. 

Address:  10400  NW  21st  Street, 
Miami,  FL  33172. 

Date  Revoked:  April  25,  2001. 

Reason:  Surrendered  Ucense 
volimtarily. 

License  Number:  14738N. 

Name:  Atlas  Container,  Inc. 

Address:  8915  S.  La  Cienega  Blvd., 
Unit  E,  lAglewood,  CA  90301. 

Date  Revoked:  April  29,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 


License  Number:  10520N. 

Name:  British  Motors  of  California  d/ 
b/a  A.F.L.  International. 

Address:  6950  Camino  Maquiladora, 
Suite  D,  San  Diego,  CA  91254. 

Date  Revoked:  April  15,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  65F. 

Name:  Chase,  Leavitt  (Customhouse 
Brokers),  Inc. 

Address:  10  Dana  Street,  Portland,  ME 
04112. 

Date  Revoked:  March  23.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1 732F. 

Name:  Don  Hancock  Co.,  Inc. 

Address:  2423  Greens  Road,  Suite  2- 
B,  Houston,  TX  77032. 

Date  Revoked:  April  27,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2878F. 

Name:  Hiroyuki  Wada  d/b/a  Amex 
Transworld  Company. 

Address:  8622  Bellanca  #K,  Los 
Angeles,  CA  90045. 

Date  Revoked:  May  10,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4390F. 

Name:  International  Financial 
Resources,  Inc. 

Address:  510  Plaza  Drive,  Suite  2280, 
Atlanta.  GA  30349. 

Date  Revoked:  May  4,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3790F. 

Name:  Jorge  H.  Vasquez  d/b/a  Pacific 
King. 

Address:  22600  South  Bonita  Street, 
Carson.  CA  90745. 

Date  Revoked:  April  25,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4204F. 

Name:  Kota  Shipping  Corp. 

Address:  4995  N.W.  72nd  Avenue, 
Suite  408,  Miami,  FL  33166. 

Date  Revoked:  April  5,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3964N. 

Name:  Logistic  Excel  Corporation. 

Address:  1521  West  Magnolia,  Suite 
B,  Burbank,  CA  91506. 

Date  Revoked:  April  27.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4329F. 

Name:  Ronny  Gene  Mollard  d/b/a 
GFAST. 

Address:  5619  Hazen  Street,  Houston, 
TX  77081. 

Date  Revoked:  May  3,  2001 . 


Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  10853N. 

Name:  Senko  Logistics  Company.  Inc. 
d/b/a  Senko  Container  Line  d/b/a  Senko 
Logistics  (USA),  Inc. 

Address:  19550  Pacific  Hgwy,  Suite 
107,  Seattle,  WA  98188. 

Date  Revoked:  April  30,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3896N. 

Name:  Sino  Am  Cargo,  Inc. 

Address:  1335  Evans  Avenue,  San 
Francisco,  CA  94124. 

Date  Revoked:  April  4,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  972F. 

Name:  Stone  &  Downer  Company. 

Address:  140  Eastern  Avenue, 
Chelsea,  MA  02150. 

Date  Revoked:  May  22,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16345N. 

Name:  Twin  Modal,  Inc. 

Address:  2621  Fairview  Avenue,  N. 
Roseville.  MN  55113-2616. 

Date  Revoked:  March  29.  2001. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  13930NF. 

Name:  Victoria  Line,  Inc. 

Address:  10400  N.W.  21st  Street, 
Miami,  FL  33172. 

Date  Revoked:  April  25,  2001. 

Reason:  Siurendered  license 
voluntarily. 

Sandra  L.  Kusiunoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  01-14918  Filed  &-12-01;  8:45  am] 
BHJJNQ  COM  «73»-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  licenses  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 
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Non*Ve8sel>Operating  Conunon  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Seahawk  Logitech,  Inc.,  175  Armstrong 
Road,  Des  Plaines,  IL  60018,  Officer: 
Kyung  H.  Kim,  President  (Qualifying 
Individual) 

National  Shipping  Lines,  Inc.,  7424 
Villareal  Ehrive,  Castro  Valley,  CA     - 
94552,  Officers:  Jerry  He,  Chief 
Operation  Officer  (Qualifying 
Individual),  Laurence  Tam,  Director 

Fasttrack  Line,  Inc.,  201  Sevilla  Avenue, 
Suite  306.  Coral  Gables,  FL  33134. 
Officer:  Ernesto  Del  Riego,  President 
(Qualifying  Individual) 

Grace  Cargo,  Inc.,  648  Marsat  Court, 
Suite  B,  Chula  Vista,  CA  91911, 
Officers:  Eulogio  M.  Demonteverde, 
Jr.,  V.  P.  Operations  (Qualifying 
Individual),  Cyrus  T.  Santamaria, 
President 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary  Applicant 

Klasman-Varpak  USA,  Inc.,  45 
Tamarack  Circle.  Skillman.  NJ  08558. 
Officers:  Nejat  Denizli,  Vice  President 
(Qualifying  Individual),  Yilmaz 
Nalcakar,  President 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Worldwide  Forwarding,  Inc.,  4605 
Marion  Street,  North  Little  Rock,  AR 
72118,  Officers:  Nancy  Hester, 
President  (Qualifying  Individual), 
Carolyn  Landrum,  Secretary 

Dated:  JunaS,  2001. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  01-14919  Filed  6-12-01;  8:45  am] 

BHJJNO  CODE  6730-01-^ 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
firom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  9,  2001. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
104  Marietta  Street,  N.W.,  AUanta, 
Georgia  30303-2713: 

1.  Kensington  Bankshares,  Inc., 
Spring  Hill,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Kensington  Bank,  Spring  Hill,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Landmark  Bancshares,  Inc., 
(Landmark  Merger  Company), 
Manhattan,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of,  and 
thereby  merge  with  MNB  Bancshares, 
Inc.,  Manhattan,  Kansas,  and  Security 
National  Bank,  Manhattan,  Kansas. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Landmark  Bancshares,  Inc.,  Dodge  City, 
Kansas,  and  thereby  indirectly  acquire 
Landmark  Federal  Savings  Bank,  Dodge 
City,  Kansas,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  7,  2001. 

Robert  deV.  Frierson 

Associate  Secretary  of  the  Board. 

[FR  Doc.  01-14825  Filed  6-12-01;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval. 


pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act) ,  Regulation  Y  ( 1 2  CFR  Part    - 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  9,  2001. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1414: 

1.  Quad  City  Holdings,  Inc.,  Moline, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Cedar  Rapids  Bank  and 
Trust  Company  (in  organization).  Cedar 
Rapids,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  8,  2001. 
Robert  deV.  Frierson 
Associate  Secretary  of  the  Board. 
(FR  Doc.  01-14890  Filed  6-12-00;  8:45  am] 

BILLMO  CODE  6210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Qudget  (0MB) 
Review;  Comment  Request;  Extension 
and  Revlaion  of  a  Currently  Approved 
information  Collection 

agency:  Administration  on  Aging. 
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action:  Notice  of  revision  and  request 
for  comments. 

summary:  The  Administration  on  Aging 
is  announcing  an  opportunity  for  public 
comment  on  the  proposed  request  for  an 
extension  and  revision  to  the  currently 
approved  information  collection,  as 
reqixired  by  the  Paperwork  Reduction 
Act  of  1995.  This  notice  solicits 
comments  on  the  requirements  relating 
to  the  submission,  by  AoA  grantees,  of 
semiaiuiual  financial  reports  on  all  Title 
in  grants.  The  information  contained  in 
the  0MB  269  and  its  supplemental 
forms  are  reports  currently  being 
collected  concurrently. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Form  to  the 
Financial  Status  Report  for  all  AoA  Title 
III  Grantees  0MB  control  number  0985- 
0004. 

Description:  Supplemental  form  to  the 
Financial  Status  Report  provide  an 
understanding  of  how  projects  funds  by 
the  Older  American  Act  are  being 
administered  by  grantees,  in 
conformance  with  legislative 
requirements,  j)ertinent  federal 
regulations,  and  other  applicable 
instructions  and  guidelines  issues  by 
the  Administration  on  Aging  (AoA). 
This  information  will  be  used  for  federal 
oversight  of  Titie  III  Projects. 

Respondents:  State  Agencies  on 
Aging. 

Number  of  Respondents:  56. 

Average  Number  of  Responses  per 
Respondent:  2. 

Average  Burden  Hours:  1  hour  per 
State  Agency. 

Comments  to  Federal  Register  Notice 
Published  January  29,  2001,  Page  8113 
Attached  Additional  Information: 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
the  following  address  within  30  days  of 
the  publication  of  this  notice:  Office  of 
Regulatory  Affairs,  Attn:  Allison  Herron 
Eydt,  OMB  Desk  Officer,  Room  10325, 
Washington,  DC,  20503. 

Norman  L.  Thompson, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Aging. 

Attachments:  National  Family  Caregiver 
Support  Program  Data  Collection  Form, 
Respondents  Comments  and  Standard  Form 
269  Instructions  and  Forms. 

Comments  to  Federal  Register  Notice 
Published  January  29,  2001,  page  8113 
and  Consultation 

AoA  received  15  comments  in 
response  to  its  Federal  Register 
annoimcement  in  connection  with  this 
request  for  OMB  approval  for  the  use  of 
the  Supplementary  Statement  to  the  SF 
269.  A  matrix  summarizing  the  issues 


addressed  in  these  comments  is 
available  upon  request,  along  with  the 
actual  letters  and  an  updated  version  of 
the  Supplemental  Form,  which 
eliminates  the  collection  of  Part  E 
Statewide  Expenditrires  for  the  National 
Family  Caregiver  Support  Program. 
AoA's  response  to  the  issues  raised  by 
the  respondents  has  been  included 
below. 

The  Administration  on  Aging  (AoA), 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1965,  requested 
approval  from  the  Office  of  Management 
and  Budget  for  an  extension  and 
revision  to  the  cmrenUy  approved  AoA 
supplemental  forms  to  the  SF  269  to 
include  a  data  collection  requirement 
for  the  new  Tide  IIl-E  of  the  Older 
Americans  Act  (OAA),  as  amended  in 
2000. 

The  OAA,  which  was  reauthorized  on 
November  13,  2000,  included  an 
important  new  program,  the  National 
Family  Caregiver  Support  Program 
(NFCSP).  This  program  will  help 
hundreds  of  thousands  of  family 
members  who  are  struggling  to  care  for 
their  loved  ones  who  are  ill  or  have 
disabilities.  The  NFCSP  is  authorized  at 
$125  million  for  grants  to  State  agencies 
on  aging  in  FY  2001 .  State  agencies  on 
aging,  working  with  area  agencies  on 
aging  and  community  and  service 
provider  organizations,  will  provide 
support  services,  including  information 
and  assistance  to  caregivers,  counseling, 
support  groups,  respite  and  other  home- 
and  commimity-based  services  to 
families  caring  for  frail  older  members. 
This  program  also  recognizes  the  needs 
of  grandparents  who  are  caregivers  of 
grandchildren,  and  other  older 
individuals  who  are  relative  caregivers 
of  children  who  are  eighteen  and  imder. 
Focusing  on  services  for  the  caregiver 
rather  than  the  care  recipient  is  a  shift 
for  the  OAA. 

In  order  to  get  preliminary 
information  that  is  necessary  to  collect 
on  an  interim  basis  that  would 
document  the  need  for  a  comprehensive 
caregiver  delivery  system,  AoA 
proposed  that  states  report 
expenditures,  units  of  service,  and 
people  served  (caregivers)  for  the  ~ 
following  categories  of  service. 

•  Information 

•  Assistance 

•  Counseling,  support  groups  and 
training 

•  Respite 

•  Supplemental  services 

This  data  would  be  sent  to  the  AoA 
on  a  semi-annual  basis. 

AoA  received  15  comments  in 
response  to  the  January  19,  2001 
Federal  Register  aimoimcement.  The 
comments  can  be  grouped  into  five 


categories:  program  income, 
performance  measures,  service 
definitions,  cUent  profile,  use  of  SF  269, 
expenditiu^  data  and  frequency  of 
reporting  (see  attached  summary  table). 

Specific  conunents  included  the 
following: 

•  Asked  if  cost  sharing  fees  collected 
under  the  NFCSP  could  be  used  as 
match  for  the  program; 

•  Suggested  delaying  the 
implementation  barring  the  use  of 
voluntary  contributions  as  match; 

•  Recommended  formal  regulations 
process  shoidd  be  used  to  amend 
matching  requirements  and  that  states 
should  be  given  ample  time  to  make 
transition; 

•  Agreed  (one  respondent)  with 
proposed  changes  to  use  of  voluntary 
contributions  as  match; 

•  Concerned  about  lack  of  guidance 
on  performance  measiu^s; 

•  Recommends  collecting  more  useful 
information  to  meet  the  requirement  to 
evaluate  the  effectiveness  of  the 
program; 

•  Concerned  that  service  definitions 
have  not  been  provided; 

•  Provided  recommendations  for 
some  of  the  service  definitions; 

•  Requested  clarity  on  the  target 
population — caregiver  or  care  recipient; 

•  Concerned  about  lack  of  a  uniform 
system  for  collecting  information  on 
people  served; 

•  Concerned  about  reporting  service 
data  on  SF  269; 

•  Recommended  data  be  collected  on 
a  separate  form  until  the  NAPIS  can  be 
revised;  and 

•  Indicated  that  using  the  SR  269  was 
administratively  burdensome  and 
duplicative  of  the  NAPIS  reporting. 

Based  on  the  comments  received  from 
the  15  respondents,  the  AoA  proposes  to 
amend  its  proposal  published  in  the 
Federal  Register,  Vol.  66,  No.  9  issued 
on  Monday  January  29,  2001  in  two 
specific  ways: 

(1)  on  an  interim  basis,  have  a 
separate  collection  for  the  NFCSP;  and 

(2)  reiterate  the  rationale  for  the 
remaining  changes,  which  relate 
specifically  to  the  recommendation  of 
the  Inspector  General  on  grantees'  use  of 
and  reporting  for  volimtary 
contributions. 

Relative  to  the  NFCSP,  we  propose  to 
collect  expenditure  data,  units  of  service 
and  number  of  people  served  for  the  five 
categories  of  service  (information, 
assistance,  counseling,  support  groups 
and  training,  respite  and  supplemental 
services)  as  a  temporary  separate  stand- 
alone report  that  can  be  sent  to  AoA 
once  a  year  instead  of  bi-aimually  as 
required  for  the  Supplemental  to  the  SF 
269.  To  facilitate  submission  of  this 


Federal  Register / Vol.  66,  No.  114 /Wednesday,  June  13.  2001 /Notices 


31923 


data,  AOA  will  provide  states  an 
electronic  copy  of  the  National  Family 
Caregiver  Support  Program  data 
collection  form,  hereafter  referred  to  as 
the  NFCSP  data  form,  whose  contents 
will  be  exactly  the  same  as  that 
previously  contained  in  the  addendum 
which  had  been  proposed  for  inclusion 
on  th6  SF  269  Supplement  to  collect 
Part  E  data.  The  NFCSP  data  form  can 
be  completed  and  retiuned  to  AOA  at 
the  same  time  all  other  program 
(>erformance  data  is  due. 

We  believe  that  this  change  addresses 
the  concerns  raised  by  the  comments 
submitted  in  response  to  the  Federal 
Register  announcement.  Because  our 
decision  to  decouple  the  report  from  the 
Supplement  to  the  SF  269  is  responsive 
to  these  comments,  we  do  not  believe 
this  change  requires  a  new  60-day 
comment  period.  Additionally,  this 
temporary  reporting  procedxue  will 
provide  AoA  with  die  opportimity  to 
have  more  in-depth  consultations  with 
the  aging  network  about  how  to 
incorporate  the  new  requirements 
associated  with  Title  III-E  into  the  on- 
going data  collection  system. 

With  regard  to  reporting  for  voluntary 
contributions,  in  a  report  entitied.  States 
Use  of  Voluntary  Contributions  Under 
Titie  ni  of  the  Older  Americans  Act  (A- 
12-00-00002),  the  OIG  recommended 
that  AoA  "submit  revised  regulations  to 
make  clear  that  voluntary  contributions 
cannot  be  used  as  cost  sharing  or 
matching,  but  must  instead  be  used  to 
expand  services." 


In  our  response,  AoA  agreed  that  the 
current  regulations  at  45  CFR  1321.67(b) 
and  1321.73  are  inconsistent  with 
section  307(a)(13)(C)(ii)  of  the  Older 
Americans  Act  (OAA),  as  amended 
through  December  31,1992.  To  be  more 
specific,  45  CFR  1321.67(b)  stipulated 
that  the  "contributions  from  supportive 
services  and  nutrition  services  be  used 
to  expand  supportive  services  and 
nutrition  services  respectively"  and  45 
CFR  1321.73  required  that  "grant  related 
income  be  used  either  in  the  matching 
or  cost  sharing  alternative  in  45  CFR 
92.25(g)(2),  or  the  additive  alternative 
45  CFR  92.25(g)(3)  or  a  combination  of 
the  two." 

With  the  enactment  of  die  FY  2000 
amendments  to  the  OAA,  however, 
section  307(a)(13)(C)(ii)  was  replaced 
widi  the  new  section  315  (b)(4)(E).  The 
new  section  requires  area  agencies  on 
aging  to  ensure  that  service  providers 
"use  all  collected  contributions  to 
expand  the  services  for  which  the 
contributions  were  given."  This  change, 
in  our  view,  negated  the  need  for 
revising  the  regulations  relating  to  the 
former  section,  as  it  supercedes  the 
previous  language  that  was  interpreted 
in  the  aforementioned  regulations.  The 
new  statutory  language  is  clear  on  its 
face.  Regulatory  language  for  the  new 
statute  as  a  whole,  however,  is  in  the 
process  of  being  developed  and  as  such 
will  encompass  the  specific  changes 
required  for  section  315  (b)(4)(E),  thus 
negating  the  need  for  a  separate 


regulation  to  announce  the  section 
changes. 

AoA  did,  however,  outline  the 
following  actions  taken  in  the  interim  to 
inform  states  that  volimtary 
contributions  may  not  be  used  for  cost 
sharing  or  matching  and  that  voluntary 
contributions  and  any  related  interest 
earned  are  program  income  and  must  be 
used  to  expand  services: 

a.  AoA  regional  administrators  have 
provided  the  OIG  report  to  the  State 
Units  on  Aging  so  that  the  states  may 
begin  to  make  changes  consistent  with 
OIG  recommendations. 

b.  AoA  has  revised  the  instructions 
for  completing  the  supplemental 
statement  to  the  SF  269  Financial  Statiu 
Report  to  clarify  that  voluntary 
contributions  are  not  to  be  reported  as 
having  fulfilled  the  state  cost  sharing  or 
match  requirements.  (We  also  informed 
the  OIG  that  the  revised  form  was  in  the 
final  stages  of  the  OMB  Paperwork 
Reduction  Clearance  Process,  as 
addressed  by  this  process.) 

c.  A  Program  Instruction  will  be 
prepared  to  accompany  the  revised  form 
when  it  is  implemented. 

d.  Revised  instructions  to  the  AoA 
Regional  Offices  and  the  Division  of 
Grants  Management  for  the  review  of 
the  revised  form  are  being  prepared. 

The  remainder  of  the  changes 
incorporated  into  the  form  were  made  to 
bring  us  into  compliance  with  the 
Inspector  General  recommendations  and 
statutory  requirements. 


National  Family  Caregiver  Support  Program  Data  Collection  Form 

(Part  E  (Statewide  expenditures)] 


Expenditures 


Units 


People  served 


Information 

Assistance 

Counseling  support  groups  training 

Respite 

Supplement  services  

Total 


$ 
$ 
$ 

$ 

$ 


The  Administration  on  Aging  (AoA) 

Additional  Instructions  for  Completing 
Financial  Status  Report  and 
Supplemental  Form  to  SF-269 

General  Instructions 

(1)  All  amounts  reported  should  be 
rounded  off  to  the  nearest  dollar;  no 
cents  should  be  reported. 

(2)  Leave  blaidc  items  lO.c  and  lO.g 
since  the  Deductive  and  the  Matching  or 
Cost  Sharing  alternatives  are  not 
allowed. 

(3)  The  amount  reported  in  item  lO.e 
should  represent  non-State,  subrecipient 
contributions  (i.e.  those  non-Federal 


resoiuces  contributed  by  AAA's, 
nutrition  and  service  providers,  etc.). 

(4)  The  amount  reported  in  item  lO.h 
should  represent  those  ouUays  made 
from  State  resources. 

(5)  Item  lO.k  shoidd  include  the  total 
Federal  and  State  share  of  unliquidated 
obligations.  These  would  include  State 
funds  awarded  to  AAA's,  etc.  which 
have  not  been  earned/expended. 

(6)  Item  10.1,  the  State's  share  from 
lO.k  above. 

(7)  Please  note  that  program  income 
used  in  accordance  with  the  Additional 
Alternative  (Item  lO.r)  is  a 
CUMULATIVE  AMOUNT  and  should 


not  be  included  in  the  total  oudays  on 
line  lO.a. 

Since  the  current  form  does  not  have 
multiple  colujnns  for  reporting  more 
than  one  program  function.  State 
Agencies  are  required  to  break  down  the 
following  items  on  the  Supplemental 
Form  to  the  SF  269. 

ITEM  lO.i    Total  recipient  share  of 
outlays. 

Sections  304  and  308  of  the  Older 
Americans  Act  and  Section  1321.47  of 
the  Tide  III  regulations  require  a  match 
of  25  percent  for  State  and  Area  Plan 
and  15  percent  for  all  services. 
Breakdown  Item  lO.i,  Column  m,  to 
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identify  the  total  Non-Federal  amount 
expended  for  State  and  Area  Flan 
Administration. 

ITEM  lO.o    Total  Federal  funds 
authorized  for  this  funding  period. 

The  break  down  of  Item  lO.o  should 
be  the  State's  allocation  of  Federal  funds 
for  the  following  five  (5)  program 
functions: 

1.  State  Administration/ 
Administrative  Activities. 

Sections  308(a)(1)  and  (b)(2)  provide 
the  authority  for  States  to  expend  the 
greatest  of  5%  of  their  total  allotment  or 
$500,000  for  this  function.  Provide  the 
total  amount  of  Title  III  funds  used  for 
State  Administration.  This  total  must  be 
broken  down  further  to  identify  the 
amount  of  funds  utilized  from  each 
program  allotment. 


2.  Part  B,  Supportive  Services,  Part 
Cl,  Congregate  Meals  and  Part  C2, 
Home  Delivered  Meals 

Sections  308(b)(4)  and  (5)  provide  the 
authority  for  States  to  transfer  between 
Subparts  Cl  and  C2  and  between  Parts 
B  and  C.  Provide  the  amount  utilized  by 
the  State  after  transfers  for  each  of  the 
three  program  allotments. 

3.  Long-Term  Care  Ombudsman. 
Sections  304(d)(1)(B)  and  307(a)(9) 

provides  the  authority  to  utilize  Part  B 
funds  for  Lx)ng-Tenn  Care  Ombudsman 
services.  Provide  the  amount  of  Fiscal 
Year  2000,  Title  m-B  funds  utilized  by 
the  State  for  costs  incurred  by  the  State 
Agency  in  support  of  the  Statewide 
Long-Term  Care  Ombudsman  program. 
This  amount  should  be  excluded  from 
Part  B  amount  in  item  2  above. 

4.  Part  D,  Disease  Prevention  and 
Health  Promotion  Services 


Section  303(d)  authorizes  funds  for 
grants  under  Part  D.  Provide  the  amount 
of  Title  in  funds  utilized  for  preventive 
health  services. 

5.  Part  E,  National  Family  Caregiver 
Support  Program 

Sections  303(e)(1)  and  (2)  authorizes 
funds  for  grants  imder  Part  E.  Provide 
the  amoimt  of  Title  m  funds  utilized  for 
caregiver  services.  Also  provide 
statewide  expenditxires  by  service 
categories. 

6.  Area  Plan  Administration 

Sections  304(d)(1)(A)  and  308(a)(3) 
provide  the  authority  for  States  to 
utilize  a  maximimi  of  10%  of  their  total 
allotment  for  Area  Plan  Administration. 
This  total  must  be  broken  down  further 
to  identify  amount  of  funds  utilized 
from  each  program  allotment. 


Financial  Status  Report  AOA  Supplemental  Form  to  SF-269-Title  III 


STATE FY 

DATE  SUBMITTED ' REPORTING       PERIOD       ENDED 

Item  10  i    Ckilumn  HI,  Total  Recipient  Share  of  Outlays  which  consist  of  outlays  6x»m: 

State  AAAs 

ADMIN  S J 

Title  m  '  

Part  B  ; :. s 5 

LTCO  (Part  B) $  $ ■ — 

Part  C-1  $ J 

Part  C-2  $  J 

Part  D $  { 

Part  E ;;.;.  $  $         

Total  $  $ 

Item  10  j    Coliunn  m.  Federal  Share  of  Net  Outlays: 

.r..^,  State  AAAs 

ADMIN  $  c 

Tide  in  

Part  B  ., s ^       5 

LTCXD  (Part  B) $  i 

Part  C-1  $  c 

Part  C-2  $  c 

Part  D $  $ 

PartE  $  J 

Total """::::::  $  $  — 

Item  10  o    Column  ID  Total  Federal  Funds  Authorized  by  AOA  for  the  Federal  FY have  been  allocated  by  the  State  as  follows 

(as  applicable): 

1.  State  administrative  activities  which  consists  of  funds  in  the  amount  of  $ from  the  following- 

Part  B  $  •* 

Part  C-1 '..'..  $ 

Part  C-2  _ $  

PartD $ 

Part  E  [..  $ 

2.  Part  B,  Supportive  Services  $ 

3.  Part  B,  Long  Term  Care  Ombudsman $  py  2000  S 

4.  Part  C-1,  Congregate  Meals $ 

5.  Part  C-2.  Home  Delivered  Meals $ 

6.  Part  D,  Preventive  Health $ 

7.  Part  E,  Caregivers $  - 

Area  Plan  Administration  which  consists  of  funds  from:  ~ 

Part  B  $  .  - 

Part  C-1 ; !!!Z!!!!!!!!!  $ 

Part  C-2 !"!!""""!!!.""!!  $ 

Part  E  $ 

Item  10  p    Column  HI,  Unobligated  Funds: 

P"t  B  S Part  D  $ 

P"t  C-1 _ s Part  E  $ 

Part  C-2 „ 5  
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Financial  Status  Report  AOA  Supplemental  Form  to  SF-269-Title  III— Continued 

Item  10  r    Colu 
Part  B  

mn  m,  Disbursed  Program  Income  using  the  additional  alternative  (cumulative 

S 

S 

amount): 

PartDS 

Part  C-1  ... 

PartES 

Part  C-2  ... 

, $ 

(PR  Doc.  01-14879  Filed  6-12-01;  8:45  am] 

BtUING  CODE  4154-01-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-01-47] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportxmity  for  public  conunent  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 


burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Projert  -- 

Hiunan  Exposure  to  Cyanobacterial 
(blue-green  algal)  Toxins  in  Drinking 
Water:  Risk  of  Exposure  to  Microcystin 
from  Public  Water  Systems — New — 
National  Center  for  Environmental 
Health  (NCEH),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Cyanobacteria  (blue-green  algae)  can 
be  found  in  terrestrial,  fresh,  brackish, 
or  marine  water  environments.  Some 
species  of  cyanobacteria  produce  toxins 
that  may  cause  acute  or  chronic 
illnesses  (including  neurotoxicity, 
hepatotoxicity,  and  skin  irritation)  in 
hiunans  and  animals  (including  other 
mammals,  fish,  and  birds).  A  number  of 
hiunan  health  effects,  including 
gastroenteritis,  respiratory  effects,  skin 
irritations,  allergic  responses,  and  liver 
damage  are  associated  with  the 
ingestion  of  or  contact  with  water 
containing  cyanobacterial  blooms. 
Although  the  balance  of  evidence,  in 
conjunction  with  data  from  laboratory 
animal  research,  suggests  that 
cyanobacterial  toxins  are  responsible  for 
a  range  of  human  health  effects,  there 


have  been  few  epidemiologic  studies  of 
this  association.  We  plan  to  recruit  100 
people  whose  tap  water  comes  from  a 
source  with  a  current  cyanobacteria 
bloom  (i.e.,  M.  aeruginosa)  and  who 
report  drinking  unfiltered  tap  water.  We 
also  plan  to  recruit  100  people  who 
report  drinking  unfiltered  tap  water  but 
whose  tap  water  source  is  groundwater 
that  has  not  been  contaminated  with 
cyanobacteria.  This  population  will 
serve  as  our  referent  popidation  for  the 
analysis  of  microcystins  in  blood  and 
for  the  clinical  assays.  We  will 
administer  a  questionnaire  and  collect 
blood  samples  from  all  study 
participants.  Blood  samples  will  be 
analyzed  using  a  newly  developed 
molecular  assay  for  levels  of 
microcystins — the  hepatotoxin 
produced  by  Micocystis  aeruginosa.  We 
also  will  analyze  blood  samples  for 
levels  of  liver  enzymes  (a  biological 
marker  of  hepatotoxicity)  and  for  a 
niunber  of  clinical  parameters  including 
hepatitis  infection  (a  potential 
confoimder  in  our  study).  We  will 
evaluate  whether  we  can  (1)  detect  low 
levels  of  microcystins  {<10  ng/ml  of 
blood),  in  the  blood  of  people  who  are 
exposed  to  very  low  levels  of  this  toxin 
in  their  drinking  water,  (2)  utilize 
clinical  endpoints  such  as  blood  liver 
enzyme  levels  as  biomarkers  of 
exposure  and  biological  effect,  and  (3) 
compare  the  analytical  results  for  the 
exposed  population  with  the  results 
from  the  referent  population.  There  are 
no  costs  to  respondents. 


Respondents 


Telephone  Contact  

Interview 

Blood  Samples  Collection 

Tap  Water  Sample  Collection 

Total 


Number  of 
respondents 


300 
200 

200 
200 


Numt>er  of 

responses  per 

respondent 


Average  bur- 
den per  re- 
sponse 
(In  hours) 


10/60 

1 

20/60 

30/60 


Total  burden 
(in  hours) 


50 
200 

67 
100 


417 
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Dated:  June  4.  2001. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  01-14822  Filed  6-12-01;  8:45  am) 
8IUJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Anncuncament  01133] 

Natiofuil  Programs  to  Support  Healttiy 
Aging;  Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Ck)ntrol  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  "National  Programs  to 
Support  Healthy  Aging".  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  of  Access  to  Quality  Health 
Services,  Educational  and  Community 
Based  Programs,  and  Physical  Activity 
and  Fitness. 

The  purpose  of  the  program  is  to 
establish  national  partnerships  to 
enhance  health  and  quality  of  life  for 
older  adults  through  a  broad  national 
strategy  to:  (1)  Promote  oral,  physical, 
and  mental  health  and  healthy 
behaviors  and  practices,  (2)  reduce  the 
Impact  of  injuries  and  chronic  diseases, 
and  (3)  maintain  function  and 
independence  for  older  Americans. 

Tms  program  consists  of  four  parts. 
Furthermore.  Parts  I,  II,  and  IV  have 
additional  Special  Emphasis  Areas.  To 
qualify  for  funding  imder  a  Special 
Emphasis  Area,  the  applicant  must 
apply  and  be  approved  for  funding 
under  the  respective  part  (i.e.,  Part  I,  n, 
or  IV). 

Part  I — to  strengthen  and  enhance 
collaborations  between  health 
departments  at  the  state  and  local  level 
and  community  organizations/networks 
that  focus  on  older  adults  to  promote 
behaviors  and  practices  that  lead  to 
improved  oral,  physical,  and  mental 
health  and  more  fulfilling  and  satisfying 
lives. 

Part  I,  Special  Emphasis  Area  One — 
to  expand  activities  that  promote 
physical  activity  in  older  adidts. 

Part  1,  Special  Emphasis  Area  Two — 
to  expand  activities  that  promote 
immunizations  for  older  adults. 

Part  n — ^to  strengthen  the  capacity  of 
national,  state,  and/or  local  agencies  to 
conduct  and  evaluate  culturally- 
appropriate  programs  that  improve  oral, 
physical,  and  mental  health,  reduce  the 


impact  of  injuries  and  chronic  diseases, 
and  maintain  function  and 
independence  for  older  Americans. 

Part  II,  Special  Emphasis  Area — to 
identify  programmatic  best  practices  in 
community-based  health  promotion  and 
disease  prevention. 

Part  in — to  support  a  planning 
committee  and  conduct  a  workshop/ 
conference  to  assess  the  public  health 
impact  of  the  aging  of  America's 
workforce. 

Part  IV — ^to  develop  consumer 
education  tools  and  strategies  to 
improve  oral,  physical,  and  mental 
health,  reduce  the  impact  of  disease  and 
injury,  and  delay  disability  and  the  need 
for  long-term  care  among  older  adults, 
including  those  in  minorify  and  other 
under-served  communities. 

Part  rV,  Special  Emphasis  Area — to 
assess  the  knowledge  and  beliefs 
specific  to  falls,  fall  risks,  driving  safely, 
and  driving  cessation. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
private,  not-for-profit  501(c)(3)  national 
organizations  whose  mission  is  to  serve 
the  health  and  well-being  of  older 
Americans.  Affiliate  offices  and  local, 
state,  or  regional  membership 
constituencies  may  not  apply  in  lieu  of, 
or  on  behalf  of,  their  nationaJ  office. 

Eligible  applicants  will  be  national 
voluntary  organizations  and  must  have 
established  working  relationships  with 
affiliate  offices  or  chapters  or  local, 
state,  or  regional  membership 
constituencies  in  states  and  territories  in 
order  to  provide  nationwide 
geographical  coverage  for  the 
dissemination  of  aging  information  and 
programs. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availalnlity  of  Funds 

Approximately  $500,000  is  available 
in  FY  2001  to  fund  the  following 
categories: 

Part  I — Approximately  $100,000  will 
be  available  to  fund  one  award. 

Part  I,  Special  Emphasis  Area  One — 
Approximately  $50,000  will  be  available 
to  fund  one  award. 

Part  I,  Special  Emphasis  Area  Two — 
Approximately  $50,000  will  be  available 
to  fund  one  award. 

Part  n — Approximately  $50,000  will 
be  available  to  fund  one  award. 

Part  n.  Special  Emphasis  Area — 
Approximately  $50,000  will  be  available 
to  fund  one  award. 


Part  III — Approximately  $50,000  will 
be  available  to  fund  one  award. 

Part  IV — Approximately  $100,000  will 
be  available  to  fund  one  award. 

Part  IV,  Special  Emphasis  Area — 
Approximately  $50,000  is  available  to 
fund  one  award. 

It  is  expected  that  the  awards  will 
begin  on  or  about  September  30,  2001, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
ptirposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  1.  (Recipient  Activities),  and  CDC 
v»rill  be  responsible  for  the  activities 
listed  imder  2.  (CDC  Activities). 

1 .  Recipient  Activities 

The  applicant  shoidd  propose 
activities  in  one  or  more  of  the 
following  four  areas: 

Part  I — Develop  mechanisms  to: 

a.  Provide  resources  to  health 
departments  at  the  state  and  local  level 
and  community  organizations/networks 
that  focus  on  older  adults  to  promote 
healthy  behaviors  and  practices; 

b.  Develop  communications  resources 
for  use  by  community  organizations  and 
older  adults,  including  but  not  limited 
to  information,  materials  and  toolkits; 

c.  Develop  tools  to  help  communities 
inventory  and  publicize  their  resources; 
and 

d.  Integrate  health  plans  and  other 
health  care  resoiuces  into  community 
demonstration  projects. 

Part  I,  Special  Emphasis  Area  One: 
Develop  mechanisms  described  above 
that: 

a.  Focus  on  promotion  of  physical 
activify  in  older  adidts; 

b.  Promote  active  community 
environments  that  allow  people  in  all 
ranges  of  abilities  to  have  opportunities 
for  safe  and  active  travel  and  recreation 
(of  partictUar  importance  is  that 
communities  be  walkable  and  bikable); 

c.  Help  agencies  improve 
communications  with  older  adults  about 
physical  activity; 

d.  Assist  communities  in  improving 
the  walkability  of  their  built 
environment;  and 

e.  Promote  inter-generational 
programs. 

Part  I,  Special  Emphasis  Area  Two: 
Develop  mechanisms  described  above 
that: 
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a.  Focus  on  promotion  of 
immunizations  in  older  adults; 

b.  Help  agencies  enhance  awareness 
of  the  importance  of  immunizations  for 
older  adiilts;  and 

c.  Link  health  care  services  funded 
under  Medicare  to  community  agencies 
and  services. 

Part  II — Strengthen  the  capacity  of 
national,  state,  and/or  local  agencies  to 
conduct  and  evaluate  the  objectives  of 
this  part  by: 

a.  Identifying  innovative  health  and 
supportive  programs  for  older  adults; 

b.  Conducting  systematic  review  and 
synthesis  of  quality  programs  including 
organizational  capacity,  resource 
requirements  and  outcomes  achieved; 
and 

c.  Disseminating  findings. 

Part  II,  Special  Emphasis  Area — 
Identify  and  assess  community-based 
health  promotion  and  disease 
prevention  programs  by: 

a.  Assessing  me  quality  of  evaluation 
used  for  these  programs;  and 

b.  Compiling  a  '^est  practices" 
document  suitable  for  use  by  national, 
state  and  local  agencies. 

Part  ni — Review  and  s)nathesize 
available  information  about: 

a.  Demographic  trends  of  America's 
workforce; 

b.  Occupations  that  are  expected  to 
have  the  highest  concentration  of  older 
workers; 

c.  Physiological,  cognitive,  and  career 
changes  that  typically  occtu-  with  aging; 

d.  Barriers  encountered  by  older 
workers; 

e.  Occupational  health  and  safety 
experience  of  older  workers  and  the 
implications  of  this  information  for 
creating  a  healthier  workplace  for  older 
workers; 

f.  Attempts  to  modify  the  work 
environment  for  older  workers;  and 

g.  Information  gaps/needs. 

Part  rV — Assess  consumer  education 
tools  and  strategies  by: 

a.  Conducting  consumer  research  and 
marketing,  e.g.  focus  groups,  among 
older  adiUts,  including  those  from 
minority  and  other  under-served 
communities;  and 

b.  Developing  recommendations  and 
strategies  for  group-specific  future 
interventions,  educational  messages, 
and  programs  according  to  the  findings. 

Part  IV,  Special  Emphasis  Area — 
Conduct  consumer  marketing  that 
focuses  on  fall  risks,  fall  injuries, 
prevention  of  fells,  resources  for 
assistance  and  information,  e.g. 
medication  review,  home  modification, 
exercise,  vision,  safe  driving,  decision- 
making about  stopping  driving  due  to 
age-related  disability,  resources  for 
assistance  and  continued  mobilify,  and 
self-efficacy  in  taking  action. 


2.  CDC  Activities 

a.  Collaborate  in  planning, 
implementing,  and  evaluating  strategies 
and  programs. 

b.  Assist  in  the  analysis  and 
interpretation  of  the  evaluation  phase  of 
projects  or  programs. 

c.  Provide  programmatic  considtation 
and  guidance  in  support  of  the  program. 

d.  Assist  in  the  planning  and 
implementation  of  linkages  with  local 
and  national  aging  organizations  or 
agencies. 

E.  Application  Content 

Use  the  information  in  the  Program 
Requirements.  Other  Requirements,  and 
Evduation  Criteria  sections  to  develop 
the  application  content.  Yom 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yoin  program 
plan.  Applicant  is  required  to  submit  an 
original  and  two  copies  of  the 
application.  The  application,  excluding 
appendices,  should  not  exceed  20  pages. 
Pages  should  be  clearly  niunbered  and 
a  complete  index  to  the  application  and 
any  appendices  should  be  included.  The 
original  and  each  copy  of  the 
application  should  be  submitted 
unstapled  and  imbound.  All  materials 
should  be  typewritten,  double-spaced, 
with  unreduced  type  on  QVz'  by  11" 
paper,  with  at  least  1'  margins,  headers 
and  footers,  and  printed  on  one  side 
only. 

Applicants  may  apply  for  support  , 
under  one  or  more  of  the  four  parts. 
Only  one  set  of  application  forms 
should  be  submitted.  However,  for  each 
part  and  special  emphasis  area,  the 
applicant  shoiUd  include  a  separate  and 
complete  narrative,  separate  budget,  and 
budget  justification  that  can  stand  alone 
as  an  application  for  review  purposes. 

Application  should  be  organized  in 
the  following  sections. 

1 .  Executive  Summary 

Provide  a  clear,  concise,  and 
objectively  written  statement  of  the 
major  objectives  and  components  of 
proposed  activities,  proposed  time 
frame,  and  evaluation  plan.  Document 
your  organization's  national  affiliate 
network  including  proof  of  your  non- 
profit status. 

2.  Existing  Resources  and  Needs 
Assessment 

Describe  the  organizational  capacity 
for  the  proposed  activities.  Describe 
relevant  experience  and  expertise  to 
perform  the  proposed  activities. 

3.  Collaborative  Relationships 

Describe  collaborative  relationships 
with  other  agencies  and  organizations 


that  will  be  involved  in  the  proposed 
activities.  Include  letters  of  support  and 
commitment  by  collaborators  where 
appropriate. 

4.  Operational  and  Evaluation  Plan 

Describe  the  specific  outcome  and 
process  objectives  for  each  proposed 
project,  the  major  steps  reqiured  to 
achieve  the  objectives,  and  a  projected 
timetable  for  completion  that  displays 
dates  for  the  accomplishment  of  specific 
proposed  activities.  Describe  how 
achievement  of  outcome  and  process 
objectives,  and  program  effectiveness 
will  be  evaluated. 

5.  Management  and  Staffing  Plan 

Describe  how  the  program  will  be 
effectively  managed  including: 

a.  Management  structure  including 
the  lines  of  authorify  and  plans  for  fiscal 
control. 

b.  Staff  positions  responsible  for 
implementation  of  the  program. 

c.  Qualifications  and  experience  of 
the  designated  staff. 

6.  Budget  and  Justification 

Provide  a  detailed  budget  request  and 
line-item  justification  of  all  proposed 
operating  expenses. 

F.  Submission  and  Deadline 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http://forms.p8C.gov. 

On  or  before  July  12,  2001 .  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  annoimcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  orderly 
processing.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private,  metered       •• 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1 .  or 
2.  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria  (100  Points) 

Each  application  will  be  evaluated 
individually  against  the  following 
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criteria  by  an  independent  review 
group. 

1.  Resources  and  Experience:  (25  points) 

The  extent  to  which  the  applicant 
provides  evidence  of  experience  and 
expertise  for  the  proposed  projects. 

2.  Collaboration:  (15  points) 

The  extent  to  which  the  applicant 
provides  evidence  of  collaborative 
relationships  with  other  agencies  and 
organizations  relevant  to  successful 
completion  of  the  proposed  projects. 

3.  Proposed  Operational  and  Evaluation 
Plan:  (35  points) 

The  extent  to  which  the  applicant: 

a.  Clearly  identifies  the  specific 
outcome  and  process  objectives  for  the 
proposed  projects,  and  the  major  steps 
required  to  meet  the  objectives; 

b.  provides  a  realistic  plan  for 
collaboration  with  partners  in  the 
project;  and 

c.  proposes  an  evaluation  plan  that  is 
Ukely  to  provide  meaningful 
information  about  the  achievement  of 
the  project's  objectives. 

4.  Proposed  Implementation  Schedule: 
(10  points) 

The  extent  to  which  the  projected 
timetable  for  completion  of  tasks  and  for 
meeting  objectives  is  reasonable  and 
realistic. 

5.  Project  Management  and  Staffing 
Plan:  (15  points) 

The  extent  to  which  the  applicant 
demonstrates  management  structure  and 
staff  positions  with  clear  lines  of 
authority  and  plans  for  fiscal  control, 
and  that  designated  staff  have 
appropriate  qualifications  and 
experience. 

6.  Budget:  (Not  Scored) 

The  extent  to  which  the  applicant 
provides  a  detailed  budget  and 
justification  consistent  with  the 
proposed  program  objectives  and 

activities. 

7.  Human  Subjects:  (Not  Scored) 

The  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

a.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

b.  The  proposed  justification  when 
representation  is  limited  or  absent. 

c.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measiire  differences  when  warranted. 


d.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original  plus 
two  copies  of: 

1.  Semiannual  progress  reports; 

2.  financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-a    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 4    Accounting  System 
AR-15    Proof  of  Non-Profit  Status 

I.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act,  [42  U.S.C. 
241(a)  and  247b(k)(2)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address  http://www.cdc.gov 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

should  you  have  questions  after 
reviewing  the  contents  of  all  the 
dociunents,  business  management 
assistance  may  be  obtained  from: 
Nealean  Austin,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office, 
Announcement  01133,  Centers  for 


Disease  Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone  (770)  488- 
2754,  Email:  neal@cdc.gov. 

For  program  technical  assistance, 
contact:  Mike  Waller,  Centers  for 
Disease  Control  and  Prevention, 
Division  of  Adult  and  Community 
Health,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  4770  Buford  Highway  NE, 
Atlanta,  GA,  30341-3717,  Telephone: 
(770)  488-5264  Email:  nmwldcdc.gov. 

Dated:  June  7,  2001. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  (Control  and  Prevention 
(CDC). 

(PR  Doc.  01-14859  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Oil  1 5] 

National  Comprehensive  Cancer 
Control  Program;  Notice  of  Availability 
of  FurKis 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  cooperative  agreement 
programs  for  "National  Comprehensive 
Cancer  Control  Program."  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Cancer. 

The  purpose  of  the  National 
Comprehensive  Cancer  Control  Program 
is  to  support  States,  Tribes,  and 
Territories  in  the  plaiming  and 
implementation  of  comprehensive 
cancer  control  activities.  See  Appendix 
A  for  background  information. 

This  annoimcement  consists  of  two 
parts.  Part  I  supports  comprehensive 
cancer  control  planning  activities.  Part 
n  supports  comprehensive  cancer 
control  implementation  activities. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States,  the 
District  of  Columbia,  and  Territories,  or 
their  bona  fide  agents  or 
instrumentalities  (including  the 
Commonwealth  of  PuctIo  Rico,  The 
Virgin  Islands,  American  Samoa,  Guam, 
the  Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau)  and  to  Federally 
recognized  Indian  Tribal  governments 
(including  Indian  Tribes,  Tribal 
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organizations,  Alaska  Natives  and  Urban 
Indian  organizations,  and  inter-tribal 
consortia,  hereafter  referred  to  as 
Tribes). 

Applicants  may  apply  for  funding 
under  Part  I  or  Part  n  but  not  both  parts. 

Only  one  eligible  application  from  a 
State,  Tribe,  or  Territory  will  be  funded. 
Applicants  from  each  State,  Tribe,  or 
Territory  are  encouraged  to  coordinate 
and  combine  their  efforts  prior  to 
submitting  the  application  for  their 
State/Tribe/Territory. 

Note:  Title  2  of  the  United  States  Code. 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  1986  that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $1,900,000  is  available 
in  FY  2001  to  fund  approximately  eight 
to  twelve  awards.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  2001. 

Part  I — Comprehensive  Cancer  Control 
Planning 

Approximately  $750,000  is  available 
in  FY  2001  to  fund  approximately  five 
to  seven  awards.  It  is  expected  that  the 
average  award  will  be  $125,000;  ranging 
from  $100,000  to  $150,000.  It  is 
expected  that  the  awards  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  two  years. 
Funding  estimates  may  change. 

Part  n — Comprehensive  Cancer  Control 
Implementation 

Approximately  $1,150,000  is  available 
in  FY  2001  to  fund  approximately  three 
to  five  awards.  It  is  expected  that  the 
average  award  will  be  $250,000,  ranging 
fitim  $200,000  to  $300,000.  It  is 
expected  that  the  awards  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  four  years. 
Funding  estimates  may  change. 
Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

1.  Direct  Assistance 

You  may  request  Federal  persoimel  as 
direct  assistance,  in  lieu  of  a  portion  of 
financial  assistance. 

2.  Use  of  Fimds 

These  funds  should  not  be  used  to 
support  other  existing  programs  such  as 
breast  and  cervical  cancer,  cancer 
registry,  laboratory  or  clinical  services, 
or  tobacco  control  programs.  Funds 
awarded  under  this  program 


announcement  may  not  be  used  to 
supplant  existing  program  efforts.  Funds 
may  not  be  used  to  provide  direct 
medical  care  or  prevention  case 
management. 

D.  Program  Requirements  _ 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2.  (CDC  Activities). 

Part  I — Comprehensive  Cancer  Control 
Plaiming  Activities 

1.  Recipient  Activities 

a.  Assess  and  address  the  State/Tribe/ 
Territory  cancer  burden  to  determine 
the  critical  target  areas  for  cancer 
prevention  and  control  activities;  assess 
gaps  in  strategies  to  address  the  cancer 
burden;  create  and  prioritize  measurable 
goals  and  objectives  for  a 
comprehensive  cancer  control  plan;  and 
identify  implementing  organizations  for 
priority  plan  strategies. 

b.  Build  linkages  among  existing 
State/Tribe/Territory-based  surveillance 
systems  (e.g.,  the  statevdde  Central 
Cancer  Registry),  Surveillance, 
Epidemiology,  and  End  Results,  (SEER); 
vital  statistics;  other  databases, 
including  Behavioral  Risk  Factor 
Surveillance  System  (BRFSS);  and  other 
data  agencies  and  sources  to  assist  with 
assessing  data/research  gaps. 

c.  Mobilize  support  for 
comprehensive  cancer  control  planning 
activities  by  assessing  and  building 
support  among  the  public  and  private 
sectors. 

d.  Build  partnerships  by  identifying, 
contacting  and  inviting  potential  key 
private,  professional,  voluntary,  and 
nonprofit  cancer  control  organizations, 
policymakers,  consumers,  payers, 
media,  state  and  federal  agencies, 
surveillance  agencies,  research  and 
academic  institutions,  and  others  to 
become  members  of  a  new  or  existing 
State/Tribe/Territory-wide 
comprehensive  cancer  control  coalition/ 
partnership. 

e.  Enhance  comprehensive  cancer 
control  infrastructure  by  acquiring  key 
staff  and  associated  resources  to 
produce  a  State/Tribe/Territory-wide 
comprehensive  cancer  control  plan. 

f.  Conduct  systematic  evaluation  of 
the  comprehensive  cancer  control 
planning  process  through  identifying 
resources  and  staff  for  evaluation, 
defining  planning  evaluation  questions, 
assessing  the  planning  process,  and 
identifying  emerging  challenges, 
solutions  and  outcomes  of  the  planning 
process. 


Part  n — Comprehensive  Cancer  Control 
Implementation  Activities 

1 .  Recipient  Activities 

a.  Implement  priorities  as  established 
by  the  State/Tribe/Territory's 
comprehensive  cancer  control  plan, 
which  provides  a  framework  for  action 
to  reduce  the  burden  of  cancer  in  the 
State/Tribe/Territory. 

b.  Update  and  modify  strategies  to 
assess  and  address  the  State/Tribe/ 
Territory  cancer  burden,  enabling 
continual  identification  of  critical  target 
areas  for  cancer  prevention  and  control 
activities;  assess  gaps  in  existing 
strategies  to  address  the  cancer  burden; 
and  prioritize  and  identify 
implementing  organizations  for 
emerging  priority  plan  strategies. 

c.  Enhance  and  build  new  linkages 
among  existing  State/Tribe/Territory- 
based  surveillance  systems  (e.g.,  the 
statewide  Central  Cancer  Registry), 
Surveillance,  Epidemiology,  and  End 
Results  (SEER);  vital  statistics,  and  other 
databases,  including  Behavioral  Risk 
Factor  Surveillance  System  (BRFSS)  and 
other  data  agencies  and  sources  to  assist 
with  assessing  data/research  gaps;  and 
conduct  additional  data  collection  as 
feasible. 

d.  Mobilize  support  for  cancer 
prevention  and  control  activities  by 
assessing,  continuing,  and  building 
additional  support  (resources,  political 
will,  etc.)  among  the  public  and  private 
sectors. 

e.  Build  new  and  enhance  existing 
partnerships  by  identifying,  contacting 
and  inviting  potential  key  private, 
professional,  volimtary,  and  nonprofit 
cancer  control  organizations, 
policymakers,  consimiers,  payers, 
media.  State  and  federal  agencies, 
siuveillance  agencies,  research  and 
academic  institutions,  and  others  to 
become  members  of  a  new  or  existing 
State/Tribe/Territory-wide 
comprehensive  cancer  control  coalition 
or  partnership. 

f.  Enhance  the  organizational 
infrastructure  by  acquiring  key  staff  and 
associated  resources  to  coordinate  and 
integrate  cancer  prevention  and  control 
efforts.  This  would  include  efforts  to 
prioritize  and  support  the 
implementation  of  cancer  prevention 
and  control  activities. 

g.  Conduct  systematic  evaluation  of 
the  cancer  control  prioritization  and 
implementation  process.  In  addition  to 
evaluating  progress  in  meeting  goals, 
process  and  impact  objectives  as  stated 
in  the  implementation  plan,  programs 
should  develop  performance  indicators 
to  use  as  benchmarks  for  improvement 
and  to  determine  the  impact  of  a 
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compreliensive  approach  to  cancer 
prevention  and  control. 

h.  Identify  and  secure  resources  to 
support  the  development  and 
dissemination  of  programs  that  will 
contribute  to  the  priority  areas 
identified  within  the  comprehensive 
cancer  control  plan.  Support 
organizational  and  stakeholder 
participation  in  national  cancer 
prevention,  early  detection,  and  control 
campaigns. 

2.  ax:  Activities 

a.  Assist  with  the  exchange  of 
information  and  collaboration  among 
recipients. 

b.  Provide  to  recipients  relevant,  state- 
of-the-art,  research  findings  and  public 
health  recommendations  related  to 
comprehensive  cancer  control. 

c.  Provide  ongoing  guidance, 
consultation,  and  technical  assistance  in 
conducting  Recipient  Activities. 

d.  Assist  with  identifying  and 
developing  national  cancer  prevention 
and  control  campaigns  and  materials 
that  can  be  integrated  into    . 
comprehensive  cancer  control  programs. 

E.  Content 

Pre-application  Conference  Call 

Pre-application  conference  calls  are 
scheduled  for  Jime  25-26,  2001,  at  1:00 
p.m.  Eastern  Standard  Time  on  each 
date.  The  purpose  of  the  conference 
calls  is  to  communicate  the  logistics  of 
the  application  process  and  to  respond 
to  any  questions  regarding  this  Program 
Announcement.  A  summary  of  the 
questions  and  answers  will  be  provided 
to  all  eligible  applicants. 

Applications 

Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  developing  your 
application.  Applications  should  not 
exceed  30  double-spaced  pages  (no 
smaller  than  10  point  type)  including 
budget  and  justification.  Applicants 
should  also  submit  appendices 
(including  curriculum  vitae,  job 
descriptions,  organizational  charts,  and 
any  other  supporting  docimientation), 
which  should  not  exceed  an  additional 
20  pages  (20  page  limit  excludes  State/ 
Tribe/Territory  cancer  plan,  if 
applicable).  All  materials  must  be 
provided  in  an  unbound,  one-sided,  8V2 
X  11"  print  format,  suitable  for 
photocopying  (i.e.,  no  audiovisual 
materials,  posters,  tapes,  etc.). 


Direct  Assistance 

To  request  new  direct-assistance 
assignees,  include: 

1.  Niunber  of  assignees  requested; 

2.  description  of  the  position  and 
proposed  duties; 

3.  ability  or  inability  to  hire  locally 
with  financial  assistance; 

4.  justification  for  request; 

5.  organizational  chart  and  name  of 
intended  supervisor; 

6.  opportunities  for  training, 
education,  and  work  experiences  for 
assignees;  and  ' 

7.  description  of  assignee's  access  to 
computer  equipment  for  communication 
with  CDC  (e.g.,  personal  computer  at 
home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

Applications  should  contain  the 
following: 

1.  Executive  Summary 

The  applicant  should  provide  a  clear, 
concise  two-page  written  summary  to 
include: 

a.  Need  for  comprehensive  cancer 
control  planning  activities  or 
implementation  activities. 

b.  Identification  of  the  major  activities 
proposed  to  develop  or  implement  a 
comprehensive  cancer  prevention  and 
control  plan. 

c.  Requested  amount  of  federal 
funding. 

d.  Applicant's  capability  to  conduct 
the  comprehensive  cancer  control 
activities. 

2.  Backgroimd  and  Need 

The  applicant  should  describe: 

a.  The  cancer  disease  burden  for  the 
State/Tribe/Territory,  including  the 
most  recently  available  age-adjusted, 
overall  cancer  incidence  and  mortality 
rates  by  age,  gender,  and  racial  and 
ethnic  groups.  Cite  the  source  for  and 
time  period  covered  by  these  data.  Also 
describe  the  estimated  State/Tribe/ 
Territory  cancer  incidence  and  mortality 
rates  for  2001. 

b.  Relevant  experiences  in 
development  and  implementation  of 
cancer  prevention  and  control  programs. 

c.  Relevant  experiences  in 
coordination  and  collaboration  between 
and  aniong  existing  programs. 

d.  Existing  initiatives,  capacity,  and 
infrastructine  (e.g.,  coalitions/ 
partnerships;  surveillance  activities  and 
systems;  evaluation  activities; 
information,  media  and  health 
communications;  education  and 
outreach  strategies)  within  which 
comprehensive  cancer  control  will 
occur. 


e.  Description  of  the  need  for 
comprehensive  cancer  control  funding 
to  eiihance  existing  efforts. 

3.  Collaborative  Partnerships  and 
Community  Involvement 

The  applicant  should  include: 

a.  A  description  of  the  proposed  or 
existing  broad-based  State/Tribe/ 
Territory-wide  partnership  that  will 
advise  and  support  the  program  in 
planning  and/or  implementing 
comprehensive  cancer  control  activities, 
including  a  plan  for  identifying  new/ 
additional  key  members,  their  charge 
and  proposed  roles/responsibilities. 

b.  A  description  of  evidence  of  a 
broad  and  diverse  level  of  support  for 
and  commitment  to  comprehensive 
cancer  control  planning  or 
implementation  (e.g.,  legislation 
supporting  cancer  prevention  and 
control,  other  sources  of  funding  for 
comprehensive  cancer  control, 
dedicated  comprehensive  cancer  control 
staff);  letters  of  support  (in  a  separate 
tabbed  section  of  die  application)  that 
indicate  the  nature  and  extent  of 
existing  or  planned  collaborative 
support. 

4.  Management  Plan 

The  applicant  should: 

a.  Submit  a  management  plan  that 
includes  a  description  of  proposed 
management  structure  that  addresses 
the  use  of  qualified  and  diverse 
technical,  program,  administrative  staff 
(including  in-kind  staff),  organizational 
relationships  (including  lines  of 
authority),  internal  and  external 
communication  systems,  and  a  system 
for  sound  fiscal  management.  Minimal 
staffing  should  include  a  program 
coordinator.  Applicant  should  clearly 
indicate  who  is  responsible  for  ensuring 
that  a  comprehensive  plan  is  developed 
and/or  implemented. 

b.  Provide  a  description  of  the 
proposed  or  existing  linkages  within  the 
State/Tribe/Territory  health  department 
(e.g.,  across  risk  factors,  categorically 
funded  programs,  disciplines),  that  will 
support  integration  and  coordination 
within  the  agency.  The  management 
structure  description  should  include 
discussion  of  the  integration  and 
coordination  of  risk  factor  and  cancer- 
related  programs  both  within  and 
outside  of  the  funded  organization  and 
the  integration  of  these  programs  in  the 
plaiming  or  implementation  effort.  It  is 
important  that  the  management  plan 
address  how  coordination  and 
cooperation  among  existing  categorical 
program  efforts  will  be  facilitated,  while 
allowing  each  program  to  maintain 
individual  integrity  and  identity. 
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c.  Provide  (in  the  appendices)  a  copy 
of  the  organizational  chart  indicating 
the  placement  of  the  proposed  or 
existing  program  in  a  department  or 
agency.  The  chart  should  clearly 
demonstrate  internal  linkages  necessary 
for  comprehensive  cancer  control 
planning  or  implementation  and 
evaluation. 

d.  Provide  a  description  of  the 
proposed  core  planning  or 
implementation  team.  The  core  team  is 
traditionally  made  up  of  individuals  - 
both  within  and  outside  of  the  health 
agency  that  are  committed  to  the 
development  and  implementation  of  the 
comprehensive  cancer  plan. 

e.  Provide  (in  the  appendices) 
curriculum  vitae  and  job  descriptions  of 
key  staff  to  be  partially  or  fully  funded 
through  this  annoimcement,  as  well  as 
any  staff  to  be  provided  through  in-kind 
support. 

5.  Budget  With  Justification 

The  applicant  should  provide  a 
detailed  budget  request  and  complete 
line-item  justification  of  all  proposed 
operating  expenses  consistent  with  the 
Recipient  Activities.  If  in-kind 
contributions  are  being  provided  by  the 
applicant,  these  should  be  dociunented. 

"The  annual  budget  should  include 
funds  for  two  staff  members  to  make 
two,  two-day  trips  to  Atlanta  for  a 
reverse  site  visit. 

Part  I  applicants  should  also  provide 
the  following:  The  applicant  should 
provide  a  detailed  workplan  and  time- 
line that  describes  how  comprehensive 
cancer  control  planning  activities  will 
be  conducted  and  will  lead  to  the 
development  of  a  comprehensive  cancer 
control  plan.  A  sample  workplan 
template  is  included  in  Attachment  I. 
Additional  information  regarding  the 
workplan  template  is  available  at 
www.cdc.gov/cancer/nbccedp/training. 

Part  II  applicants  should  also  provide 
the  following: 

1.  Comprehensive  Cancer  Control  Plan 

The  applicant  should: 

a.  Submit  a  copy  of  the  (1)  existing 
up-to-date  State/Tribe/Territory-wide 
comprehensive  cancer  control  plan,  or 
(2)  an  up-to-date  draft  of  a 
comprehensive  cancer  control  plan.  A 
comprehensive  cancer  control  plan 
should  include: 

(1)  An  Assessment  of  the  cancer 
burden  in  the  State/Tribe/Territory 
using  population-based  data; 

(2)  Short-and  long-term  goals  and 
objectives  to  address  cancer  control 
issues  based  on  identified  needs; 

(3)  Proposed  strategies  to  meet  the 
objectives;  and 


(4)  An  assessment  of  existing  and 
needed  resources  to  implement  the 
comprehensive  cancer  control  plan. 

b.  Describe  the  process  by  wnich  the 
plan  was  developed.  If  the  plan  is  in 
draft  format,  describe  the  process  for 
assuring  readiness  for  implementation 
by  November  1,  2001.  Include  a 
description  of  the  participating 
organizations'  involvement  in  the 
development  of  the  plan.  Clearly 
describe  a  mechanism  to  review, 
evaluate,  and  update  the  plan  to  meet 
chaiiging  needs. 

c.  Describe  who  will  be  responsible 
for  maintaining  the  comprehensive 
cancer  control  plan,  assuring  that  the 
partnership/coalition  is  involved 
throughout  the  process,  and  that 
comprehensive  cancer  control  efforts 
proceed  according  to  the  State/Tribe/ 
Territory's  plan. 

2.  Implementation  Plan 

The  applicant  should  include  an 
implementation  plan  that: 

a.  Describes  how  the  cancer  control 
plan  will  be  implemented,  including  the  * 
process  for  determining  priorities  to  be 
addressed  in  implementing  the 
comprehensive  cancer  control  plan,  the 
process  for  assuring  that  these  decisions 
are  data-or  evidence-based  and 
grounded  in  sound  science,  and  the  role 
of  the  coalition  and/or  collaborators  in 
the  priority  setting  process. 

b.  Incluaes  specinc,  measurable, 
attainable,  realistic  and  time-framed 
process  and  outcome  objectives 
designed  to  achieve  a  coordinated  and 
integrated  approach  to  cancer 
prevention  and  control  and  address 
those  priorities  identified  from  the 
cancer  plan.  The  implementation  plan 
for  this  program  announcement  need 
not  address  each  goal  and  objective  in 
the  comprehensive  cancer  control  plan. 

c.  Provides  a  description  of  the 
strategies  proposed  to  address  the 
identified  priority  goals  and  objectives 
of  the  comprehensive  cancer  control 
plan.  This  should  include  discrete  time 
frames,  responsible  agencies, 
organizations  or  organizational  units, 
and  activities  proposed  to  meet  the 
objectives  or  priorities  within  the 
comprehensive  cancer  control  plan.  It 
should  also  include  a  description  of 
how  the  proposed  activities  will 
facilitate  coordination  and  cooperation 
among  existing  categorical  program 
efforts.  The  applicant  should  include 
goals  for  all  four  years,  and  specific 
objectives  for  year  01 . 

d.  Describes  how  sinveillance  data 
will  be  integrated  into  program 
activities  and  used  to  assess  program 
progress  and  inform  program  decision 
making.  The  description  should  include 


evidence  that  existing  siuveillance 
systems  enable  programs  to:  collect 
population-based  information  on  the 
demographics,  incidence,  staging  of 
cancer  at  diagnosis,  morbidity  and 
mortality  from  cancer;  identify  segments 
of  the  population  who  are  at  higher  risk 
for  incidence,  morbidity,  mortality; 
identify  factors  contributing  to  the 
disease  burden;  and,  when  appropriate, 
monitor  the  number  and  characteristics 
of  people  served  by  relevant  programs. 

e.  Includes  the  current  or  proposed 
plan  for  evaluating 

(1)  the  program's  progress  in  meeting 
specific  objectives  outlined  in  the 
implementation  plan,  and 

(2)  overall  success  of  the 
comprehensive  cancer  control  effort, 
based  on  indicators  established  by  the 
applicant.  Baseline  measures  should  be 
identified  and  assessed  to  allow  for 
comparisons  after  implementation  has 
begun.  For  each  type  of  indicator  that 
will  be  used,  describe  how  data  will  be 
obtained,  how  information  will  be  used 
to  improve  the  overall  program,  who  is 
responsible  for  each  evaluation  task, 
and  a  time-line  for  accomplishing  eacn 
evaluation  task. 

f.  Describes  proposed  information  and 
education  efforts.  Identify  the 
mechanisms  through  which 
information,  material,  and  successful 
strategies  will  be  consistently  and 
systematically  shared  and  disseminated 
throughout  the  State/Tribe/Territory. 
Include  in  this  description  a  discussion 
of  plans  for  collaborating  with  partners 
on  national  campaigns  or  education 
efforts. 

g.  Describe  mechanisms  for  assuring 
that  the  core  components  of  a 
comprehensive  cancer  control  program, 
including  primary  cancer  prevention/ 
risk  factor  reduction,  education/ 
outreach,  screening/diagnostic/ 
treatment  services,  surveillance,  and 
evaluation,  are  consistent  with  accepted 
science  and  prevailing  standards  of 
public  health  practice. 

h.  Describe  existing  programs  funded 
by  other  sources  that  will  be  critical  to 
the  successful  coordination  and 
integration  of  the  proposed 
comprehensive  cancer  control  effort. 

F.  Submissioff  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0937-0189). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

On  or  before  July  20,  2001 ,  submit  the 
application  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 
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Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1.  or 
2.  above  are  considered  late 
applications,  will  not  be  considered, 
and  will  be  returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

Part  I  Comprehensive  Cancer  Control 
Planning  Activities 

1.  Background  and  Need  (10  points) 

The  extent  of  need  based  on  disease 
burden  by  age,  gender  and  racial/ethnic 
groups,  mortality  rates,  incidence, 
cancer  program  experience,  existing 
capacity  and  infrastructure. 

2.  Collaborative  Partnerships  and 
Community  Involvement  (20  points) 

The  extent  to  which  evidence  is 
presented  which  demonstrates  the 
breadth  and  appropriateness  of  both  (a) 
existing  linkages  within  and  outside  the 
State/Tribe/Territory  health  department 
to  coordinate  diverse  cancer  control 
activities,  and  (b)  the  current  or 
proposed  broad-based  State/Tribe/ 
Territory-wide  coalition/partnership  to 
advise  and  support  comprehensive 
cancer  control  planning  activities. 

3.  Management  Plan  (30  points) 

The  feasibility  and  clarity  of  the 
proposed  management  plan.  The  extent 
to  which  this  plan  addresses  the  use  of 
qualified  and  diverse  technical,  program 
and  administrative  staff. 

4.  Workplan  and  Time-lin^(40  points) 

The  extent  to  which  the  workplan  and 
time-line  are  feasible,  appropriate, 
reasonable  and  provide  a  clear 
description  of  an  evaluation  component. 

5.  Budget  with  Justification  (not  scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement  and  applicant's 
implementation  plan. 


6.  Himian  Sub|ects  Protection  (not 
scored) 

The  extent  to  which  the  application 
adequately  address  the  requirements  of 
Title  45  CFR  Part  46  for  the  protection 
of  human  subjects. 

Part  n  Comprehensive  Cancer  Control 
Implementation  Activities 

1.  Background  and  Need  (10  points) 

The  extent  of  need  based  on  disease 
burden  by  age,  gender  and  racial/ethnic 
groups,  mortality  rates,  incidence, 
cancer  program  experience,  existing 
capacity  and  infrastructiu^. 

2.  Comprehensive  Cancer  Control  Plan 
(20  points) 

The  quality  of  the  comprehensive 
cancer  control  plan  in  terms  of:  an 
integrated  and  coordinated  State/Tribe/ 
Territory- wide  approach  to  prevention, 
early  detection,  treatment, 
rehabilitation,  and  palliation  of  cancer; 
an  assessment  of  State/Tribe/Territory 
'cancer  burden;  short  -and  long-term 
goals,  objectives,  and  strategies  to 
address  cancer  control  issues;  an 
assessment  of  existing  and  needed 
resources  to  develop  the  comprehensive 
cancer  control  program;  and  the  full 
range  of  cancer  prevention  and  control 
activities  (from  primary  prevention  to 
palliation).  The  extent  to  which 
evidence  is  presented  that  indicates  a 
broad  range  of  partners  and  stakeholders 
were  included  throughout  the  process  to 
develop,  implement,  review  and  update 
the  plan  as  appropriate;  mechanisms  to 
review,  evaluate  and  update  the  plan  to 
meet  evolving  needs,  and  personnel 
who  will  be  responsible  for  maintaining 
the  plan. 

3.  Collaborative  Partnerships  and 
Community  Involvement  (15  points) 

The  extent  to  which  evidence  is 
presented  which  demonstrates  the 
breadth  and  appropriateness  of  (a) 
existing  linkages  within  and  outside  the 
State/Tribe/Territory  health  department 
to  coordinate  diverse  cancer  control 
activities,  and  (b)  the  current  or 
proposed  broad-based  State/Tribe/ 
Territory-wide  coalition/partnership  to 
advise  and  support  comprehensive 
cancer  control  implementation 
activities. 

4.  Implementation  Plan  (35  points) 

The  extent  to  which  the  applicant's 
implementation  plan  describes  the 
components  described  under  Section  E. 
Application  Content,  Part  II,  number  2, 
Implementation  Plan,  of  this  Program 
Announcement. 


5.  Management  Plan  (20  points) 

The  feasibility  and  clarity  of  the 
proposed  management  plan.  The  extent 
to  which  this  plan  addresses  the  use  of 
qualified  and  diverse  technical,  program 
and  administrative  staff. 

6.  Budget  with  Justification  (not  scored) 

The  extent  to  which  the  proposed 
budget  is  adequately  justified, 
reasonable,  and  consistent  with  this 
program  announcement  and  applicant's 
implementation  plan. 

7.  Human  Subjects  Protection  (not 
scored) 

The  extent  to  which  the  application 
adequately  address  the  requirements  of 
Title  45  CFR  Part  46  for  the  protection 
of  hiunan  subjects. 

H.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Annual  progress  reports  submitted 
within  90  days  after  the  end  of  each 
budget  period  that  includes: 

a.  Activities  accomplished  in  the 
current  fiscal  year,  presented  in  relation 
to  what  has  been  proposed  (may  submit 
either  in  narrative  or  workplan/ chart 
format); 

b.  Progress  on  accomplishing 
comprehensive  cancer  control  activities; 
and 

c.  Technical  assistance  needs  of 
cooperative  agreement  recipient. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period.  Send  all 
reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  in  the 
application  kit. 

AR  7    Executive  Order  12372  Review 
AR  8    Public  Health  System  Reporting 

Requirements 
AR  9    Paperwork  Reduction  Act 

Requirements 
AR  10    Smoke-Free  Workplace 

Requirements 
AR  11    Healthy  People  2010 
AR  12    Lobbying  Restrictions 

I!  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317(k)(2)  of  the  Public  Health 
Service  Act,  [42  U.S.C.  section  247b 
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(k)(2)],  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.283. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  foimd  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

Should  you  have  questions  after 
reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from:  Jesse  Robertson,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Prociuement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Announcement 
01115,  Brandywine  Road,  Room  3000, 
Atlanta.  GA  30341-4146,  Telephone 
number:  (770)  488-2747,  Email  address: 
jrt4@cdc.gov. 

For  program  technical  assistance, 
contact:  Leslie  Given,  MPA,  Public 
Health  Advisor,  Division  of  Cancer 
Prevention  and  Control,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Highway,  NE,  Mailstop  K-57,  Atlanta, 
GA,  Telephone:  (770)  48&-3099.  Email 
address:  llg5@cdc.gov. 

Dated:  June  7.  2001. 
John  L.  Williams, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  01-14858  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canter*  for  Disease  Control  and 
Prevention 

[Program  Announcement  01 106] 

Replication  and  Implementation  of 
Scientifically-Proven  Asthma 
Interventions;  Notice  of  Availability  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2001 
funds  for  a  cooperative  agreement 
program  for  Replication  and 
Implementation  of  Scientifically-Proven 
Asthma  Interventions.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Respiratory  Diseases. 

The  purpose  of  the  program  is  to 
implement  one  of  the  following 
scientifically  proven  asthma 


interventions:  (1)  "Open  Airways"  or  (2) 
"Asthma  Care  Training  for  Kids:  ACT', 
to  improve  quality  of  life,  decrease  acute 
care  visits,  decrease  hospitalizations, 
and  increase  compliance  with  asthma 
care  plans  and  asthma  medication 
regimens.  These  existing  interventions 
have  been  selected  because  they  have 
been  validated  as  being  safe  and 
effective. 

No  research  may  be  conducted  as  part 
of  this  cooperative  agreement. 

B.  Eligible  Applicants 

Applications  may  be  submitted  by 
non-profit,  public  and  private 
organizations  or  agencies  that  have 
affiliate/local  offices  in  States,  U.S. 
territories,  or  Indian  tribes  or  Indian 
tribal  organizations;  local  education 
agencies;  hospitals;  community-based 
organizations;  managed  care 
organizations;  community  health 
centers,  and  city  or  county  public  health 
agencies. 

To  be  an  eligible  applicant,  you  must 
provide  the  following: 

1.  Evidence  that  applicant  has  direct 
access  to  target  populations  needed  to 
implement  these  interventions. 

2.  Evidence  of  an  established  record 
of  successful  service  in  the  community, 
through  letters  of  support. 

3.  Evidence,  through  letters  of 
support,  of  working  relationships  with 
other  appropriate  organizations  within 
the  specific  community  of  the  target 
popiilations. 

4.  If  the  applicant  proposes  the  use  of 
"Open  Airways",  then  a  specific  letter 
of  support  fit>m  the  local  chapter  of 
American  Lung  Association  is  required. 

This  docimientation  should  be  placed 
after  the  face  page  of  the  application.  An 
applicant  that  does  not  provide  the 
above  documentation  will  be 
determined  non-responsive  and 
returned  without  review. 

Note:  Title  2  of  the  United  States  Code, 
Chapter  26,  Section  1611  states  that  an 
organization  described  in  section  501(c)(4)  of 
the  Internal  Revenue  Code  of  198&that 
engages  in  lobbying  activities  is  not  eligible 
to  receive  Federal  funds  constituting  an 
award,  grant,  cooperative  agreement, 
contract,  loan,  or  any  other  form. 

C  Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  FY  2001  to  fund  approximately  five 
to  ten  awards.  It  is  expected  that  the 
average  award  will  be  $125,000.  ranging 
from  $100,000  to  $150,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30,  2001,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  withm  an 
approved  project  period  will  be  made 


on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Funding  Preferences 

Funding  preferences  may  include:  (1) 
Geographic  distribution,  (2)  racial  and 
ethnic  populations  with  a 
disproportionate  asthma  burden,  (3)  the 
mix  between  the  two  interventions  to  be 
implemented  under  this  announcement, 
and  (4]  balance  of  organization  type  (i.e. 
Non-profit,  managed  care,  community- 
based  organization,  etc.). 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
imder  1.  (Recipient  Activities),  and  CDC 
will  be  responsible  far  the  activities 
listed  under  2.  (CDC  Activities). 

1 .  Recipient  Activities 

a.  Implement  the  selected  science- 
based  asthma  intervention  designed  to 
improve  the  quality  of  life  of  persons 
with  moderate  to  severe  persistent 
asthma  by  improving  overall 
management  of  the  disease. 

b.  Develop  a  quality  assurance  plan     \ 
that  allows  confirmation  that  the 
implementation  adheres  to  the  selected 
intervention  protocol. 

c.  Develop  a  plan  to  integrate  the 
intervention  into  the  organization's 
standard  practice  over  time  assuring 
institutionalization  of  the  intervention. 
If  needed,  institute  activities  to  change 
organizational  policies  and  health  care 
provider  practices  to  ensure 
institutionalization. 

2.  CDC  Activities 

a.  If  requested,  provide  consultation 
and  technical  assistance  regarding  the 
implementation  and  evaluation  of  the 
intervention. 

b.  Provide  liaison  among  grantees  and 
potential  sources  of  inlormation  and 
assistance. 

c.  Coordinate  activities  among  sites, 
when  appropriate. 

d.  Convene  meetings  among 
collaborators  to  discuss  program  issues, 
when  appropriate. 

E.  Content 

Letter  of  Intent  (LOI) 

A  non-binding  LOI  is  requested,  and 
it  should  include: 

1.  Name  and  address  of  organization; 

2.  Contact  person;  and 

3.  Selected  intervention. 

The  LOI  will  be  used  to  ascertain  the 
level  of  interest  in  this  announcement 
and  to  assist  in  determining  the  size  and 
composition  of  the  independent  review 
panel. 
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Applications 

To  develop  the  application  content, 
use  the  information  below  in  addition  to 
the  information  listed  in  "Program 
Requirements."  "Other  Requirements," 
and  "Evaluation  Criteria"  sections.  Your 
application  will  be  evaluated  on  the 
criteria  Usted,  so  it  is  important  to 
follow  them  in  laying  out  your  progjram 
plan.  The  application,  excluding 
appendices,  should  be  no  more  than  15 
double-spaced  pages,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  font.  The  application  must 
be  submitted  unstapled  and  unbound. 

1.  Description  of  Applicant,  Health 
Problem,  and  Population  To  Be  Served 

Describe  the  applicant's  organization 
type  (i.e.,  school  district,  community 
h^th  center,  local  health  department, 
etc.)  and  structure.  Describe  die 
population  to  be  served  and  the  asthma 
problem  that  will  be  addressed  in  this 
population  by  the  intervention.  Provide 
data  to  demonstrate  the  number  of 
persons  with  moderate  to  severe 
persistent  asthma  who  will  be  enrolled 
in  the  intervention  over  the  three-year 
period  and  describe  the  source  of  that 
data. 

2.  Program  Plan 

a.  Describe  in  detail  the  plans  for 
implementing  the  intervention  in  the 
described  population.  Provide 
information  on  how  the  applicant  will 
access  the  intervention  protocol  and  the 
materials  necessary  for  the  intervention. 
Provide  specific  objectives  for  the 
proposed  activities  that  are  realistic, 
time-phased,  and  measurable,  and 
reflect  the  three-year  period  of  this 
announcement.  Assure  that  the 
intervention  patients  are  receiving 
appropriate  medical  care  (based  on  the 
National  Asthma  Education  and 
Prevention  Program  (NAEPP) 
Guidelines)  prior  to  enrollment  in  the 
intervention  activity.  For  school-based 
projects,  describe  which  of  the 
American  Lung  Association/Kaiser 
Permanente  Key  Elements  of  School- 
based  Asthma  Management  are  already 
implemented  (see  attachment  2,  part  n, 
for  reference). 

b.  Describe  in-kind  contributions  of 
the  organization  to  support  the 
intervention,  the  plan  to  integrate  the 
intervention  into  its  standard  practice 
over  time,  and  document  the  agency's 
willingness  to  dc  so.  Describe  policy 
and  practice  changes  necessary  to  make 
institutionalization  possible. 

3.  Evaluation  of  Intervention 

Describe  how  progress  toward 
effective  implementation  of  the 
intervention  will  be  evaluated.  Describe 


proposed  process  evaluation  measures. 
(Note;  Because  the  safety  and 
effectiveness  of  the  interventions  to  be 
implemented  has  been  demonstrated 
previously,  outcome  evaluation  will  not 
be  funded  through  this  announcement.) 

4.  Management  and  Staffing  Plan 

a.  Describe  the  qualifications,  primary 
roles  and  responsibilities  for  each  of  the 
project  staff  over  the  three-year  grant 
period.  Include  a  description  of 
intervention  staff  and  the  management 
plan  for  oversight  of  these  staff. 

b.  Provide  a  plan  to  expedite  filling  of 
the  staff  position(s)  and  assure  that  they 
have  been  or  will  be  approved  by  the 
applicant's  personnel  system. 

c.  Describe  in  detail  needed  training 
for  staff  and  how  that  training  will  be 
provided. 

5.  Budget 

This  section  must  include  a  detailed 
first-year  budget  and  narrative 
justification  and  future  annual 
projections.  The  applicant  should 
describe  the  program  purpose  for  each 
budget  item.  For  contracts  contained 
within  the  application  budget, 
applicants  shoidd  name  the  contractor, 
if  known;  describe  the  services  to  be 
performed;  justify  the  use  of  a  third 
party;  and  provide  a  breakdown  or  a 
justification  for  the  estimated  costs  of 
the  contracts,  the  kinds  of  organizations 
or  parties  to  be  selected,  the  period  of 
performance,  and  the  method  of 
selection.  [Note:  The  funds  for  this 
intervention  may  not  be  used  to 
supplant  existing  funds.] 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  July  16.  2001,  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 

On  or  before  August  13,  2001,  submit 
the  application  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 


the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  fi'om  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late:  Applications  which  do  not  meet 
the  criteria  in  1.  or  2.  above  will  be 
returned  to  the  applicant. 

G.  Evaluation  Criteria 

Each  application  will  be  evaluated 
individually  against  the  following 
criteria  by  an  independent  review  group 
appointed  by  CDC. 

1.  Description  of  Applicant.  Health 
Problem  and  Population  To  Be  Served 
(15  points) 

The  extent  to  which  the  applicant 
describes  the  understanding  of  the 
population's  need.  Applicant's 
description  of  and  access  to  an  adequate 
number  of  the  target  population. 
Adequate  description  of  the  source  of 
the  data  provided  describing  the  target 
popidation. 

2.  Program  Plan  (35  points) 

a.  The  extent  to  which  the  applicant 
describes  the  appropriateness  of  the 
proposed  approach  to  implementation 
of  the  intervention.  The  ability  to  meet 
the  objectives  and  the  adequacy  of  the 
plan  to  carry  out  the  proposed  activities 
within  the  time-line  provided. 

b.  The  extent  to  which  objectives  are 
measurable  against  the  stated  purpose  of 
the  cooperative  agreement.  Applicant 
description  of  access  to  the  information 
and  materials  necessary  for  the 
implementation  of  the  intervention. 

c.  The  extent  that  organizational 
support  and  the  feasibility  of  the  plan 
for  institutionalization  is  described  by 
the  applicant. 

3.  Evaluation  of  Intervention  (30  points) 

The  extent  to  which  the  applicant 
describes  the  feasibility  and 
appropriateness  of  the  plan  to  monitor 
progress  toward  meeting  the  objectives 
of  the  project.  Appropriateness  of 
proposed  process  measures. 

4.  Management  and  Staffing  Plan  (20 
points) 

The  extent  to  which  the  applicant's 
overall  ability  to  perform  the  proposed 
activities  as  reflected  in  the  staffs 
qualifications  and  experience  are 
described.  The  demonstration  of  the 
timely  start  of  the  intervention  plan 
through  the  expedited  hiring  or 
availability  of  staff.  Description  of  and 
access  to  needed  training  for  staff. 
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5.  Budget  (Not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  adequately  justified  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

F.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semi-annual  progress  reports; 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period;  and 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  may  be  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the 
annoimcement. 

AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-14    Accounting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 

1.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
sections  301  and  317  of  the  Public 
Health  Service  Act,  [42  U.S.C.  section 
241  and  247b],  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  number 
is  93.283. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 


Internet  address — http://www.cdc.gov. 
Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 

To  obtain  business  management 
technical  assistance,  contact:  Sonia 
Rowell,  Grants  Management  Sp>ecialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
niunber:  (770)  488-2724,  Email  address: 
Srowell6lcdc.gov. 

For  program  technical  assistance, 
contact:  Dan  Burrows,  Air  Pollution  and 
Respiratory  Health  Branch,  National 
Center  for  Environmental  Health, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Rd.,  NE  (MS- 
E17),  Atlanta,  GA  30333,  Telephone 
number:  (404)  498-1004,  Email  address: 
DBurrows€)cdc.°gov. 

Dated:  June  7.  2001. 
John  L.  Williams, 

Director,  Procurement  and  Grants  Office, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

(PR  Doc.  01-14857  Filed  6-12-01;  8:45  am) 

BILLING  CODE  4183-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 

Request  for  Nominations  for 
Nonvoting  Representatives  of 
Consumer  and  Industry  Interests  on 
Public  Advisory  Panels  or  Committees 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Dru^ 
Administration  (FDA)  is  requesting 
nominations  for  nonvoting  consimier 
representatives  and  nonvoting  industry 
representatives  to  serve  on  certain 
device  panels  of  the  Medical  Devices 
Advisory  Committee  in  the  Center  for 
Devices  and  Radiological  Health 


(CDRH).  Nominations  will  be  accepted 
for  current  vacancies  and  for  those  that 
will  or  may  occur  through  July  31,  2002. 
FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  disabilities,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and,  therefore, 
encourages  nominations  for 
appropriately  qualified  candidates  bom 
these  groups,  as  well  as  nominations 
from  small  businesses  that  manufacture 
medical  devices  subject  to  the 
regulations. 

DATES:  Nominations  should  be  received 
by  July  13,  2001,  for  vacancies  listed  in 
this  notice. 

ADDRESSES:  All  nominations  and 
curricula  vitae  (which  includes 
nominee's  office  address,  telephone 
number,  and  e-mail  address)  for 
consimier  representatives  should  be 
submitted  in  writing  to  Maureen  A. 
Hess  (address  below).  All  nominations 
and  ouriciUa  vitae  (which  includes 
nominee's  office  address,  telephone 
number,  and  e-mail  address)  for 
industry  representatives  should  be 
submitted  in  writing  to  Kathleen  L. 
Walker  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  consumer  representatives: 
Maureen  A.  Hess,  Office  of 
Consumer  Affairs  (HFE-50),  Food 
and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-5006,  e-mail: 
MHesseOC.FDA.GOV. 

Regarding  industry  representatives: 
Kathleen  L.  Walker.  Office  of 
Systems  and  Management  (HFZ- 
17),  Food  and  Drug  Administration, 
2098  Gaither  Rd.,  Rockville,  MD 
20850.  301-594-1283,  ext.  114,  e- 
mail:  KLW@CDRH.FDA.GOV. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  nominations  for  nonvoting 
members  representing  consimier  and 
industry  interests  for  the  vacancies 
listed  below: 


Medical  Devices  Panels 

Approximate  Date  Representative  is  Needed 

Consumer 

Industry 

Anesthesiotogy  and  Respiratory  Therapy  Devices  Panel 

Circulatory  System  Devices  Panel 

Clinical  Chemistry  and  Clinical  Toxicology  Devicas  Panel 

Dental  Products  Panel 

General  Hospital  and  Personal  Use  Devices  Panel 

Ophthalmic  Devices  Panel 

Dec.  1,2001 
July  1,2002 
Mar.  1,2002 

NV 

NV 
Nov.  1,2001 

Dec.  1,2001 
NV' 

Nov.  1,2001 
Jan  1.2002 
Nov.  1,2001 

'NV  =  No  vacancy 

I.  Function 

The  functions  of  the  medical  device 
panels  are  to:  (1)  Review  and  evaluate 


data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  make  recommendations  for  their 


regulation:  (2)  advise  the  Commissioner 
of  Food  and  Drugs  regarding 
recommended  classification  or 
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reclassification  of  these  devices  into  one 
of  three  regulatory  categories;  (3)  advise 
on  any  possible  risks  to  health 
associated  with  the  use  of  devices;  (4) 
advise  on  formulation  of  product 
development  protocols;  (5)  review 
premarket  approval  applications  for 
medical  devices:  (6)  review  guidelines 
and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act);  (8)  advise  on  the  necessity 
to  ban  a  device;  (9)  respond  to  requests 
from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

n.  Consumer  and  Industry 
Representation 

Section  520(f)(3)  of  the  act  (21  U.S.C. 
360)(f)(3)).  as  amended  by  the  Medical 
Device  Amendments  of  1976,  provides 
that  each  medical  device  pemel  include 
as  members  one  nonvoting 
representative  of  consumer  interests  and 
one  nonvoting  representative  of 
interests  of  the  medical  device 
manufacturing  industry. 

m.  Nomination  Procedures 

A.  Consumer  Representatives 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consimier  interests  as  identified  in  this 
notice.  Self-nominations  are  also 
accepted.  To  be  eligible  for  selection, 
the  applicant's  experience  and/or 
education  will  be  evaluated  against 
Federal  civil  service  criteria  for  the 
position  to  which  the  person  will  be 
appointed. 

Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  haveno  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
shoidd  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  in  any  advisory 
committee  or  panel.  The  term  of  office 
is  up  to  4  years,  depending  on  the 
appointment  date. 


B.  Industry  Representatives 

Any  organization  in  the  medical 
device  manufactiiring  industry  (industry 
interests)  wishing  to  participate  in  the 
selection  of  an  appropriate  member  of  a 
particular  panel  may  nominate  one  or 
more  qualified  persons  to  represent 
industry  interests.  Persons  who 
nominate  themselves  as  industry 
representatives  for  the  panels  will  not 
participate  in  the  selection  process.  It  is, 
therefore,  recommended  that  all 
nominations  be  made  by  someone  with 
an  organization,  trade  association,  or 
firm  who  is  willing  to  participate  in  the 
selection  process. 

Nominees  shall  be  full-time 
employees  of  firms  that  manufacture 
products  that  would  come  before  the 
panel,  or  consulting  firms  that  represent 
manufacturers.  Nominations  shall 
include  a  complete  ciuriculxmi  vita  of 
each  nominee.  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 

IV.  Selection  Procedures 

A.  Consumer  Representatives 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consimier 
organizations  which  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  imderstand  and 
contribute  to  the  committee's  work. 

B.  Industry  Representatives 

Regarding  nominations  for  members 
representing  the  interests  of  industry,  a 
letter  will  be  sent  to  each  person  that 
has  made  a  nomination,  and  to  those 
organizations  indicating  an  interest  in 
participating  in  the  selection  process, 
together  with  a  complete  list  of  all  such 
organizations  and  the  nominees.  This 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  the  panel  within  60  days 
after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  will  select  the  nonvoting 
member  representing  industry  interests. 

This  notice  is  issued  uinder  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 


Dated:  June  7.  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[PR  Doc.  01-14814  Filed  6-13-01;  8:45  am] 
BILUNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01  fM)236] 

New  Food  Chemicals  Codex 
Monographs,  Revisions  of  Certain 
Food  Chemicals  Codex  Monographs, 
Revision  of  a  General  Test  Procedure, 
and  New  Test  Solutions;  Opportunity 
for  Public  Comment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on 
proposed  new  Food  Chemicals  Codex 
specification  monographs,  proposed 
changes  to  certain  Food  Chemicals 
Codex  specification  monographs,  a 
proposed  revision  of  a  generaJ  test 
procediu^,  and  proposed  new  test 
solutions.  Additions,  revisions,  and 
corrections  to  current  specification 
monographs  for  certain  substances  used 
as  food  ingredients,  as  well  as  new 
monographs  and  test  solutions,  and  a 
revised  test  procedure,  are  being 
prepared  by  the  National  Academies, 
Institute  of  Medicine  (lOM),  Committee 
on  Food  Chemicals  Codex  (the 
committee).  This  material  is  expected  to 
be  included  in  the  next  publication  of 
the  Food  Chemicals  Codex  (the  third 
supplement  to  the  fourth  edition), 
scheduled  for  public  release  in  the 
summer  of  2001. 

DATES:  Submit  written  comments  by 
July  30,  2001.  (The  committee  advises 
that  comments  received  after  this  date 
may  not  be  considered  for  the  third 
supplement  to  the  fourth  edition. 
Comments  received  too  late  for 
consideration  for  the  third  supplement 
will  be  considered  for  the  fifth  edition 
of  the  Food  Chemicals  Codex.) 
ADDRESSES:  Submit  written  comments 
and  supporting  data  and  documentation 
to  the  Committee  on  Food  Chemicals 
Codex/FO-3038,  Food  and  Nutrition 
Board,  Institute  of  Medicine,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418.  Copies  of  the  proposed  new 
Food  Chemicals  Codex  specification 
monographs,  proposed  new  test 
solutions,  proposed  changes  to  certain 
monographs,  and  proposed  revision  to  a 
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general  test  procedure  may  be  obtained 
upon  written  request  from  the  lOM 
(address  above)  or  may  be  examined  at 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  nn.  1061,  Rockville, 
MD  20852.  Requests  for  copies  should 
specify  by  name  the  monographs,  test 
procedure,  or  test  solutions  desired.  For 
electronic  access  see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ricardo  A.  Molins,  Project  Director/FO- 
3038,  Committee  on  Food  Chemicals 
Codex,  Food  and  Nutrition  Board, 
Institute  of  Medicine,  2101  Constitution 
Ave.  NW.,  Washington,  DC  20418,  202- 
334-2580;  or  Paul  M.  Kuznesof, 
Division  of  Product  Manufacture  and 
Use  (HFS-246),  Office  of  Premarket 
Approval,  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3009. 
SUPPLEMENTARY  INFORMATION:  By 
contract  with  lOM,  FDA  supports  the 
preparation  of  the  Food  Chemicals 
Codex,  a  compendiimi  of  specification 
monographs  for  substances  used  as  food 
ingredients.  Before  any  specifications 
are  included  in  a  Food  Chemicals  Codex 
publication,  public  announcement  is 
made  in  the  Federal  Register.  All 
interested  parties  are  invited  to 
comment  and  to  make  suggestions  for 
consideration.  Suggestions  should  be 
accompanied  by  supporting  data  or 
other  documentation  to  facilitate  and 
expedite  review  by  the  committee. 
In  the  Federal  Register  of  August  8, 

2000  (65  FR  48521),  and  of  January  22, 

2001  (66  FR  6624),  as  corrected  on 
February  9,  2001  (66  FR  9710),  FDA 
announced  that  the  committee  was 
considering  new  and  revised 
monographs,  new  and  revised  general 
test  procediu-es,  revised  test  solutions, 
and  revisions  to  a  policy  for  inclusion 
in  the  third  supplement  to  the  fourth 
edition  of  the  Food  Chemicals  Codex. 
FDA  is  now  annoimcing  that  the 
committee  is  soliciting  comments  and 
information  on  additional  proposed  new 
Food  Chemicals  Codex  specification 
monographs,  on  additional  proposed 
changes  to  certain  monographs,  on  an 
additional  proposed  revised  general  test 
procedure,  and  on  proposed  new  test 
solutions.  These  new  and  revised 
monographs,  revised  test  procedure,  and 
new  test  solutions  are  also  expected  to 
be  published  in  the  third  supplement  to 
the  fourth  edition  of  the  Food  Chemicals 
Codex.  If  comments  are  received  that 
cannot  be  addressed  by  the  committee 
before  publication  of  the  third 
supplement,  the  new  monographs  or 
test  solutions,  revised  monographs,  or 


revised  test  procedure  affected  will  be 
considered  for  the  fifth  edition  of  the 
Food  Chemicals  Codex.  Copies  of  the 
proposed  items  may  be  obtained  upon 
written  request  fit)m  lOM  at  the  address 
listed  above  or  through  the  Internet  at 
http://www.iom.edu/fcc. 

FDA  emphasizes,  however,  that  it  will 
not  consider  adopting  and  incorporating 
any  of  the  committee's  new  or  revised 
monographs,  revised  test  procedure,  or 
new  test  solutions  into  FDA  regulations 
without  ample  opportimity  for  public 
comment.  If  FDA  decides  to  propose  the 
adoption  of  new  monographs  and  test 
solutions  and  changes  that  have 
received  final  approval  of  the 
committee,  it  will  announce  its 
intention  and  provide  an  opportiuiity 
for  public  comment  in  the  Federal 
Ref^ster. 

The  committee  invites  comments  and 
suggestions  by  all  interested  parties  on 
specifications  to  be  included  in  the  33 
proposed  new  monographs,  22  proposed 
revisions  of  current  monographs, 
proposed  revised  general  test  procedure, 
and  2  proposed  new  test  solutions  listed 
below: 

I.  Proposed  New  Monographs 

Acidified  sodium  chlorite  solutions 

Aspartame-acesulfame  salt 

Curdlan 

Flavor  Chemicals 

2,6-Dimethoxyphenol 

3,4-Diinethyl-l,2-cyclopentandione 

5-Ethyl-3-hydroxy-4-methyl-2(5H)- 
furanone 

3-Ethyl  pyridine 

Furfiuyl  mercaptan 

Geranyl  isovalerate 

2,3-Heptandione 

Hexyl  butyrate 

Hexyl  hexanoate 

Isoamyl  isobutyrate 

Isobutyl  formate 

Isobutyl  hexanoate 

Linalool  oxide 

Methyl  hexanoate 

Methyl  isovalerate 

Methyl  thiobutyrate 

Methyl  valerate 

5-Methyl  furfural 

beta-Naphthylethyl  ether 

Phenylethyl  cinnamate 

Phenyletbyl  propionate 

i*ropyl  mercaptan 

Propyl  formate 

delta-Tetradecalactone 

2-Tridecanone 
ganuna-Cyclodextrin 
Polyglycerol  polyricinoleic  acid 
Pork  collagen 

Solin  oil  — 

Sucrose  acetate  isobutyrate 

n.  Current  Monographs  to  which  the 
Committee  Proposes  to  Make  Revisions 

Calcium  sulfate  (Formula  weight  and 
CAS  number  revised  to  show  the 


dihydrate;  Heavy  Metals 

determination  deleted) 
Canola  oil  (Description  and  Functional 

Use  in  Foods  modified;  Heavy 

Metals  determination  deleted) 
Cellulose  gum  (Specifications  for  Degree 

of  Substitution  and  Sodium 

modified:  Heavy  Metals 

determination  deleted) 
Citric  acid  (Description  revised;  Heavy 

Metals  and  Ultraviolet  Absorbance 

specifications  deleted; 

Tridodecylamine  specification 

revised;  Readily  Carbonizable 

Substances  test  replaced;  Residue 

on  Ignition  test  reworded) 
Cocoa  butter  substitute  (Description 

corrected;  Heavy  Metals 

determination  deleted) 
Ethoxyquin  (Description,  Assay  Limit, 

and  Assay  Test  modified:  Heavy 

Metals  specification  deleted:  Lead, 

p-Phenetidine,  and  p-Phenetidine- 

Related  Impurities  specifications 

added) 
Flavor  Chemicals 
Acetoin  (structures  revised) 
2-Acetylpyrrole  (physical  form  and  melting 

range  revised:  water  deleted) 
Anisole  (assay  revised) 
Ethylene  brassylate  (assay  revised) 
Ethyl  phenylglycidate  (assay  revised) 
Geranyl  benzoate  (assay  revised) 
alpha-Ionone  (assay  revised) 
dl-Menthyl  acetate  (solubility  in  alcohol 

added) 
4-Methyl-2-pentanone  (refractive  index 

revised) 
delta-Nonalactone  (refractive  index  and 

specific  gravity  revised) 
(E)-2-Nonen-l-ol  (refractive  index  revised) 
delta-Octalactone  (specific  gravity  revised) 
(£)-2-Undecenol  (solubility  in  alcohol 

added) 
Maltitol  (Description  corrected;  Assay 

limit  of  D-Maltitol  revised;  entire 

Identification,  Assay,  and  Reducing 

Sugars  tests  provided;  Other 

Hydrogenated  Saccharides 

specifications  added) 
Rapeseed  oil,  fully  hydrogenated 

(Description  and  Functional  Use  in 

Foods  modified;  Heavy  Metals 

determination  deleted) 
Rapeseed  oil,  superglycerinated 

(Description  and  Functional  Use  in 

Foods  modified;  Heavy  Metals 

determination  deleted) 

m.  Proposed  Revised  General  Test 
Procedure 

Peroxide  Value  (A  second  Peroxide 
Value  test  has  been  added  to 
Appendix  VII:  Fats  and  Related 
Substances) 

IV.  Proposed  New  Test  Solutions 

Nickel  Standard  Solution  TS  (10 

milligrams  per  kilogram) 

Acetic  Acid  TS,  Strong  (5  Normal) 
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V.  Comments  and  Electronic  Access 

Interested  persons  may  submit  to  the 
Committee  on  Food  Chemicals  Codex 
written  comments  regarding  the 
monographs,  general  test  procedure,  and 
test  solutions  identified  in  this  notice  by 
July  30,  2001.  Timely  submission  will 
allow  comments  to  be  considered  for  the 
third  supplement  to  the  fourth  edition 
of  the  Food  Chemicals  Codex. 
Comments  received  after  this  date  may 
not  be  considered  for  the  third 
supplement,  but  will  be  considered  for 
the  fifth  edition  of  the  Food  Chemicals 
Codex.  Those  wishing  to  make 
comments  are  encouraged  to  submit 
supporting  data  and  docimientation 
with  their  comments.  Two  copies  of  any 
comments  regarding  the  monographs, 
the  general  test  procedure,  or  the  test 
solutions  listed  in  this  notice  are  to  be 
submitted  to  the  Committee  on  Food 
Chemicals  Codex  (address  above). 
Comments  and  supporting  data  or 
documentation  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  docimient  and  each 
submission -should  include  the 
statement  that  it  is  in  response  to  this 
Federal  Register  notice.  The  committee 
staff  will  forwcird  a  copy  of  each 
comment  to  the  Dockets  Management 
Branch  (address  above).  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  Copies 
of  the  proposed  changes  may  also  be 
obtained  through  the  Internet  at  http:// 
www.iom.edu/fcc. 

Dated:  Fune4,2001. 
L.  Robert  Lake, 

Director  of  Regulations  and  Policy.  Center 
for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  01-14864  Filed  6-12-01;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Transmissible  Spongifonn 
EncephalopatMes  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Transmissible 
Spongiform  Encephalopathies  (TSE) 
Advisory  Committee. 


General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on    . 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  Jime  28,  2001,  8  a.m.  to  5  p.m. 
and  on  June  29,  2001,  8  a.m.  to  11:30 
a.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom  I  and  II,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  William  Frees,  or  Sheila  D. 
Langford,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12392. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  June  28,  2001,  the 
committee  will  review  and  discuss  the 
suitability  of  blood  donors  who  have 
lived  or  traveled  in  various  countries 
based  on  recent  information  concerning 
new-variant  Creutzfeldt-Jakob  disease 
and  bovine  spongiform  encephalopathy 
in  those  countries.  In  the  afteijioon,  the 
committee  will  discuss  the  safety  of 
FDA-regulated  plasma  derivatives 
prepared  in  establishments  proposing  to 
use  on  the  same  manufacturing  line, 
plasma  which  does  and  plasma  which 
does  not  comply  with  current  U.S. 
standards,  with  regard  to  donor  deferral 
for  vCJB  risk  factors.  On  June  29,  2001, 
the  committee  will  discuss  the  interim 
results  of  a  new  study  on  the 
inactivation  of  TSE  agent  by  the 
manufactiuing  process  for  gelatin. 

Procedure:  On  Jime  28,  2001,  from  8 
a.m.  to  4:30  p.m.  and  June  29,  2001, 
boxn  8  a.m.  to  11:30  a.m.,  the  meeting 
is  open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  June  15,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10:50 
a.m.  and  11:30  a.m.,  and  between 
approximately  2:30  p.m.  and  3:10  p.m. 
on  June  28,  2001,  and  between 
approximately  10  a.m.  and  10:30  a.m. 
on  June  29,  2001.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  June  15,  2001,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 


Closed  Committee  Deliberations:  On 
June  28,  2001,  from  4:30  p.m.  to  5  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential-  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  material. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  5,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

(PR  Doc.  01-14812  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01D-0224] 

Draft  Guidance  for  Industry:  Mass 
Spectrometry  for  Confirmation  of  ttte 
Identity  of  Animal  Drug  Residues; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Guidance  for  Industry:  Mass 
Spectrometry  for  Confirmation  of  the 
Identity  of  Animal  Drug  Residues."  This 
draft  guidance  describes  the  basic 
principles  the  agency  recommends  for 
development,  evaluation,  or  application 
of  qualitative  mass  spectrometric 
methods  for  confirming  the  identity  of 
new  animal  drug  residues.  This  dreift 
dociunent  is  intended  for  technical 
professionals  familiar  with  mass 
spectrometry.  A  glossary  at  the  end  of 
the  draft  guidance  defines  key  terms 
used  throughout  the  document. 
DATES:  Submit  written  comments  by 
September  11,  2001. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  draft  guidance  to 
the  Communications  Staff  (HFV-12), 
Center  for  Veterinary  Medicine  (CVM), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855.  Send 
one  self-addressed  adhesive  label  to 
assist  the  office  in  processing  your 
requests.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  draft  guidance  document. 

Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852,  e-mail: 
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fdadockets@oc.fda.gov.  Comments 
should  be  identified  with  the  full  title 
of  the  draft  guidance  and  the  docket 
nimiber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Heller,  Center  for  Veterinary 
Medicine  (HFV-510),  Food  and  Drug 
Administration,  8401  Muirkirk  Rd., 
Laurel,  MD  20708,  301-827-8156,  e- 
mail:  dheller@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360b)  requires  FDA  to  determine 
whether  each  new  animal  drug 
proposed  for  use  in  food-producing 
animals  is  safe  and  effective.  In  some 
cases,  the  new  animal  drugs  used  in 
food-producing  animals  have  the 
potential  to  adversely  affect  the  health 
of  the  humans  who  consume  food 
derived  from  these  animals.  The 
sponsor  of  the  new  animal  drug  is 
responsible  for  establishing  the  safety  of 
each  new  animal  drug  through 
appropriate  tests. 

To  determine  human  food  safety  of 
new  animal  drugs,  FDA  evaluates  the 
information/data,  identifies  and 
characterizes  potential  hazards,  assesses 
exposure  levels  and  characterizes  the 
overall  risk.  Through  this  process,  FDA 
establishes  an  allowable  daily  intake 
and  tolerances  (the  amount  of  drug 
residue  allowed  in  tissues)  for  each 
drug.  Drug  sponsors  submit  to  FDA 
analytical  methods  that  are  designed  to 
measure  the  concentration  of  the 
proposed  drug  in  the  edible  tissues  at 
the  drug's  tolerances.  Analytical 
methods  are  used  to  monitor  the 
tolerances  set  by  FDA.  FDA  reviews  the 
analytical  methods  during  its  review  of 
new  animal  drug  applications  (21  CFR 
514.1(b)(7)). 

Analytical  methods  may  also  be  used 
to  monitor  safe  levels  as  established  by 
the  agency.  Under  section  512(a)(4)(B) 
of  the  act  and  21  CFR  530.22,  the  agency 
may  establish  a  safe  level  for  extra-label 
use  of  a  drug  when  the  agency  finds  that 
there  is  a  reasonable  probability  that  an 
extra-label  use  may  result  in  drug 
residues  in  edible  tissue  of  the  treated 
animals  at  a  level  that  may  present  a 
risk  to  the  public  health  if  it  was  above 
the  safe  level.  Under  the  same 
provisions,  FDA  may  require  the 
development  of  an  acceptable  analytical 
method  for  the  quantification  of 
residues  above  any  safe  level. 

FDA  issues  guidance  recommending 
methods  of  analysis  to  potential 
sponsors  to  foster  timely  and  objective 
review  of  proposed  new  animal  drugs. 


including  the  review  of  analytical 
methods.  In  the  Federal  Register  of 
December  31, 1987  (52  FR  49589).  FDA 
annoimced  the  availability  of  a  set  of 
eight  guidance  documents  entitled 
"General  Principles  for  Evaluating  the 
Safety  of  Compoimds  Used  in  Food- 
Producing  Animals"  (52  FR  49589); 
•revisions  to  one  of  the  gmdances  were 
announced  in  the  Federal  Register  of 
July  22. 1994  (59  FR  37499).  These 
guidances  were  designed  to  inform 
sponsors  of  the  scientific  data  that  FDA 
believes  will  provide  an  acceptable 
basis  for  determining  the  safety  of  such 
compounds,  and  for  designing 
analytical  methods. 

Part  V  in  the  above-mentioned  set  of 
guidances,  entitled  "Guideline  for 
Approval  of  a  Method  of  Analysis  for 
Residues,"  recommended  that  sponsors 
develop  rugged  methods  of  analysis 
designed  to  exceed  rather  than  meet  the 
minimal  standards  of  acceptability.  This 
serves  two  purposes:  (1)  To  lower  the 
nimiber  of  method  of  analysis 
submissions  that  pass  desk  review  but 
feiil  interlaboratory  studies  designed  to 
test  their  effectiveness,  and  (2)  to 
increase  the  precision  and  specificity  of 
safety  determination  by  ensuring  a 
higher  quality  assay.  The  guidance  then 
explained  the  evaluation  criteria  and 
data  needed  for  approval  of  a  method  of 
analysis. 

The  draft  guidance  entided 
"Guidance  for  Industry:  Mass 
Spectrometry  for  Confirmation  of  the 
Identity  of  Animal  Drug  Residues"  is 
designed  to  complement  part  V  of 
"General  Principles  for  Evaluating  the 
Safety  of  Compounds  Used  in  Food- 
Producing  Animals."  The  purpose  of 
this  document  is  to  facilitate  and 
expedite  coordination  between  FDA's 
Center  for  Veterinary  Medicine  (CVM) 
and  sponsors  so  the  development, 
evaluation,  and  application  of 
qualitative  mass  spectrometric  methods 
will  be  completed  in  a  consistent  and 
timely  manner. 

This  draft  dociunent  is  intended  for 
technical  professionals  familiar  with 
mass  spectrometry.  A  glossary  at  the 
end  of  the  draft  guidance  defines  key 
terms  used  throughout  the  document. 

This  draft  guidance  shoidd  be  used  in 
the  development  of  new  methods,  the 
review  of  methods  submitted  to  CVM. 
and  in  the  laboratory  trial  of  methods 
submitted  to  CVM.  The  document  also 
should  help  in  making  decisions  about 
appropriate  methodology  in.  various 
regulatory  situations  and  ensuring 
consistency  in  work  done  for  CVM's 
purposes. 

Tne  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115;  65 


FR  56468.  September  19,  2000).  This 
draft  guidance  describes  the  basic 
principles  the  agency  recommends  for 
development,  evaluation,  or  application 
of  qualitative  mass  spectrometric 
methods  for  confirming  the  identity  of 
new  animal  drug  residues.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

Information  collection  provisions 
described  in  this  guidance  have  been 
approved  under  OMB  control  numbers 
0910-0032  and  0910-0325. 

n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance  by  September  1 1 .  2001. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

m.  Electronic  Access 

Comments  on  the  draft  guidance  may 
be  electronically  submitted  at  http:// 
www.accessdata.fda.gov/scripts/oc/ 
dockets/comments/commentdocket.cfin. 
Electronic  copies  of  the  draft  guidance 
and  other  guidances  discussed  in  this 
notice  may  be  obtained  at  http:// 
www.fda.gov/cvm. 

Dated:May  30.  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  01-14813  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identitier:  HCFA-R-297] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
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persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  bvurden. 

Type  of  Information  Collection 
Request:  Existing  collection  in  use 
without  an  OMB  control  number;  Title 
of  Information  Collection:  Request  for 
Employment  Information;  Form  No.: 
HCFA-R-297  (OMB#  0938-0787);  Use: 
This  form  is  needed  to  determine 
whether  a  beneficiary  can  enroll  in  Part 
B  Medicare  and/or  qualify  for  premium 
reduction.  This  form  is  used  by  the 
Social  Security  Administration  to  obtain 
information  from  employers  regarding 
whether  a  Medicare  beneficiary's 
coverage  under  a  group  health  plan  is 
based  on  current  employment.; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit; 
Number  of  Respondents:  5,000;  Total 
Annual  Responses:  5,000;  Total  Annual 
Hours:  750. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  web  site  address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Papenvork@bcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 


following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  June  5,  2001. 
John  P.  Burke,  m, 

HCFA  Reports  Clearance  Officer,  HCFA. 
Office  of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

(FR  Doc.  01-14884  Filed  6-12-01;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportxmity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  National  Health 
Service  Corps  (NHSC)  and  Native 
Hawaiian  Health  (NHH)  Scholarship 
Prf>grams  Data  Collection  Worksheets 
(OMB  No.  091S-0226)— Extension 

The  NHSC  and  NHH  Scholarship 
Programs  were  established  to  assure  an 
adequate  supply  of  trained  primary  care 
health  professionals  to  the  neediest 
communities  in  the  Health  Professional 
Shortage  Areas  (HPSAs)  of  the  United 
States.  Under  these  programs,  allopathic 
physicians,  osteopathic  physicians, 
dentists,  nurse  practitioners,  nurse 
midwives,  physician  assistants,  and,  if 
needed  by  the  NHSC  or  NHH  program, 
students  of  other  health  professions  are 
offered  the  opportunity  to  enter  into  a 
contractual  agreement  with  the 
Secretary  imder  which  the  Public 
Health  Service  agrees  to  pay  the  total 
school  tuition,  required  fees,  other 
reasonable  costs  (ORC)  and  a  stipend  for 
living  expenses.  In  exchange,  the 
scholarship  recipients  agrees  to  provide 
full-time  clinical  services  at  a  site  in  a 
federally  designated  HPSA. 

In  order  to  accurately  determine  the 
amount  of  scholarship  support  that 
students  will  need  during  their 
academic  training  the  Biueau  of  Primary 
Health  Care  must  contact  each 
scholars's  school  for  an  estimate  of 
tuition,  fees,  and  ORC.  The  Data 
Collection  Worksheet  collects  these 
itemized  costs  for  both  resident  and 
nonresident  students. 

Estimated  Burden  Hours 


HRSA  form 

Numt>er  of  re- 
spondents 

Responses 
per  respond- 
ent 

Total  re- 
sponses 

Hours  per  re- 
sponses 

Total  burden 
tKHjrs 

Worksheet 

600 

1 

600 

.50 

300 

Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 


Dated:  June  6,  2001. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  01-14866  Filed  6-12-01;  8:45  am] 

BILUNG  CODE  4160-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTKNl:  Notice  of  Meeting. 
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In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  July  2001: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  July  15,  2001;  9  a.m. 
to  5  p.m.;  July  16,  2001;  9  a.m.  to  5  p.m. 

Place:  Courtyard  Marriott,  300  West 
Michigan  Street,  Milwaukee,  Wisconsin 
53203.  Phone:  (414)  291^122;  Fax  (414) 
291-4188. 

The  meeting  is  open  to  the  public. 

Agenda:  This  will  be  a  meeting  of  the 
Council.  The  agenda  includes  an 
overview  of  general  Coimcil  business 
activities  and  priorities.  Topics  of 
discussion  will  include  development  of 
expert  background  papers  to  support  the 
Council's  recommendations,  as  well  as 
mission  statements  and  action  plans  of 
the  Council's  subcommittees.  The 
Coimcil  will  also  discuss  issues  aroimd 
portability  of  Medicaid  benefits,  and 
Migrant  Health  voucher  programs. 
FinaUy,  the  Coimcil  will  participate  in 
the  annualmeeting  of  the  National 
Council  of  La  Raza,  which  is  being  held 
in  Milwaukee  during  the  same  period  of 
time. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Judy  Rodgers,  Migrant  Health 
Program,  staff  support  to  the  National 
Advisory  Council  on  Migrant  Health, 
Bureau  of  Primary  Health  Care,  Health 
Resources  and  Services  Administration, 
4350  East-West  Highway,  Bethesda, 
Maryland  20814,  Telephone  (301)  594- 
4304. 

Agenda  items  are  subject  to  change  as 
priorities  indicate. 

Dated:  June  6,  2001. 
Jane  M.  Harrimn, 

Director,  Division  of  Policy  Review  and 

Coordination. 

(FR  Doc.  01-14865  Filed  6-12-01;  8:45  em] 

BtLUNG  CODE  4160-1 S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  May  2001 

AGENCY:  Office  of  Inspector  General, 

HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  May  2001 ,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 


(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  ft-ee  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Subject,  city,  state 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


ABRAMYAN,  EDIK  

BURBANK,  CA 
ACKLEY,  PAULA  IRENE  

MARATHAN,  PL 
AHMED,  KHAUD 

SUISUN  CITY,  CA 
ANDERS,  ROBIN  MARIE 

TACOMA,  WA 
ARTHRITIS  &  PAIN  CTR,  INC 

LAKE  PLACID,  FL 
ATIKAIN,  PETROS  M 

TAFT,  CA 
ATTIA,  NADER  ANISZAKY 

BROOKLYN,  NY 
CARR,  PATRICIA  

BROWNS  MILLS,  NJ 
CASADA,  KAREN  R 

SPRINGFIELD,  MO 
COMPUTER  HEALTH  SVCS 

OF  DADE  

TAMPA,  FL 
CORRIE,  PAMELA  H  

COLEMAN,  FL 
CRAMPTON,  MICHAEL  W  

JACKSONVILLE,  AR 
DEL  VAL,  TOMASA  NANCY  .... 

MIAMI  SPRING,  FL 
DELGADO.  PEDRO  

MIAMI,  FL 
DEMARIA,  WILLIAM  R  JR  

PALM  BCH  GARDENS.  FL 
DIAZ,  REYNALDO 

WATERBURY,  CT 
DIAZ-PELLOT,  NORMA  

PEMBERTON,  NJ 
DURST,  LARRY  

FORT  DIX.  NJ 
DURST.  SHELDON  

MONTGOMERY,  PA 
ENEMUO,  KENNETH 

PINE  BROOK,  NJ 
GARCIA,  OMAR  J  

MIAMI,  FL 
GONZALEZ,  BERNARDO 

MIAMI,  FL 
GUSSMAN,  MICHAEL  

MARLTON,  NJ 
JENNINGS,  DEBRA 


04/26/2000 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

02/16/2000 

06/20/2001 

06/20/2001 

06/20/2001 

06/20/2001 

07/12/2000 

06/20/2001 

06/20/2001 

06/20/2001 

06/20/2001 

06/20/2001 

06/20/2001 

06/20^2001 

06/20/2001 

06/20/2001 


TACOMA.  WA 
JORGENSEN,  KELLY  ROSS  . 

MILL  CREEK,  WA 
KALANI,  GHANSHYAM 

OTISVILLE,  NY        '' 
KELL,  MICHAEL  J  

ATLANTA,  GA 
KYLE,  CAROL  

MEYERSDALE,  PA 
LISS.  IRA  H 

NEW  PORT  RICHEY.  FL 
MARTINEZ,  LYDIA 

DANBURY,  CT 
MCDONOUGH,  SUSAN 

CAROL  

O'FALLON,  MO 
MICHAELS  PHARMACY,  INC 

NEW  YORK,  NY 
MILLER,  DEIRDRE  T 

WILLINGBORO,  NJ 
MUNGEN,  JONETTA  V 

NEWARK,  NJ 
MUNSTERMAN.  STEFANIE  P 

K 

TROY,  KS 
NACHAMIE,  ALAN  BARTON  . 

BROOKLYN.  NY 
ORDOUBADI,  NASSER  

SHERIDAN,  OR 
ORTEGA,  CHRISTINE  

HONDO,  TX 
PATEL,  SEJAL  C  

INDIANAPOLIS,  IN 
PFEIFER,  SARAH  JEAN 

PUEBLO,  CO 
PICARD,  ROBERT  H  

WARE,  MA 
PORTER,  TAMARA  L  

GLENDALE,  AZ 
PUNALES,  JESUS  

HIALEAH  GARDENS,  FL 
REDDICK,  HARRIS  JOHN  

DETROIT,  Ml 
ROBERTS,  JULIE  A 

SPRINGFIELD,  MO 
SADATRAFIEI,  AZAM  ZARI  .... 

BOSTON,  MA 
SCHRAGER,  KENNETH  JOEL 

OTISVILLE,  NY 
SHERRICK.  CRYSTAL  L  

FREDERICKTOWN.  MO 
SHUSTER,  LARRY  B  

PHILADELPHIA.  PA 
SIEGEL,  ALAN  

RYE,  NY 
SOYFER.  ALEXANDER  

WOODBRIOGE,  NJ 
SPUZA,  MICHAEL  P  

ST  PETERSBURG,  FL 
TRUJILLO,  DIANE 

COMMERCE  CITY.  CO 
TRUJILLO-ALEN,  CARIDAD  .. 

MIAMI,  FL 
TUCKER,  SAMUEL  J  

DECATUR,  GA 
VALERA.  FELICIA 

MIAMI,  FL 

VILLOTA,  CLARA 

MIAMI,  FL 

VINING,  DONNA  BOLES  

DANBURY,  CT 
WHITE.  DOUGLAS  R 


Effective 
date 


06/20*2001 
06/20«X)1 
06^20/2001 
06*«V2001 
06/20/2001 
06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20*2001 
06/20/2001 
06/20/2001 
06*20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20(2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
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Subject,  city,  state 


ATLANTA,  GA 


Effective 
date 


Subject,  city,  state 


FELONY  CONVICTION  FOR  HEATH  CARE 
FRAUD 


MALADY .  SUSAN  

06/20/2001 

BLAIRSTOWN,  NJ 

MCCARGISH,  MILDRED  ANN 

06/20/2001 

YUM.  CO 

STEVENSON,  LISA  ANN  

06/20/2001 

DES  MOINES,  lA 

WILTS,  LAURA  FAYE  

06/20/2001 

WHITE,  SO 

FELONY  CONTROL  SUBSTANCE 
CONVICTION 


ROLKO  ERICH  SCOTT  

06/20/2001 

RANCHO  CUCAMONGA,  CA 
SONS   KAREN  A  

•  06/20/2001 

HOBART,  IN 
STEIN   MICHAEL  P  

06/20/2001 

RANDOLPH,  NJ 
UNANGST,  JENNIFER  L  

WINOOSKI.  VT 
VOGEL,  MARY  /VNN  

06/20/2001 
06/20/2001 

LA  MIRADA,  CA 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 


ALVAREZ,  JESUS 

ANAHEIM,  CA 
BROWN,  ARTHUR  LEE  

LAS  VEGAS,  NV 
CHEATHAM,  JEFFREY  

BUFFALO,  NY 
CHRISTMAN,  LAURA  LLYN  .. 

N  POWDER,  OR 
CHRISTMAN.  MARION 

BRUCE  

NORTH  POWDER,  OR 
CURE,  PHYLLIS  A  

CLIFTON  PARK,  NY 
KONYEASO,  PATRICIA 

RANDALLSTOWN,  MD 
KUHN,  NANCY  

ROCHESTER,  NY 
LONGCOR.  JOSHUA  CHRIS- 
TIAN   

FT  BRAGG,  CA 
MAJORS,  ORVILLE  LYNN 

LINTON,  IN 
MANN,  FRANCES 

HENRIETTA,  NY 
MARSHALL.  JAMES 

BRADNEY  

SALT  LAKE  CITY,  UT 
MCCLirJTON,  YARKESHILA 

DEANN  

PINEVILLE,  LA 
PETTIE,  MARY  LOUISE  

TULSA,  OK 
RANDOLPH,  MARY  JO  

MIAMI.  OK 
SHELTON,  STEVEN  HALEY 

WESTMINSTER,  CO 


06/20/2001 

06/20/2001 

06/20/2001 

.06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 
06/20«»1 
06/20/2001 

06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 


LICENSE  REVOCATION/SUSPENSION/ 
SURRENDER 


ABDELHAMID,  MANAL 

GUTTENBERG.  NJ 
ADSON,  MARTIN  H  


06/20/2001 
06<^0/2001 


MINNEAPOLIS,  MN 
ALLEN,  ELIZABETH  A  

EASTHAM,  MA 
ARNOLD,  WENDY  

HUMBLE.  TX 
AUGUSTINE,  LINDA  KAY 

KITTANNING.  PA 
BARTH,  THOMAS  LESLIE 

NEW  BOSTON,  TX 
BASTIAN.  TONYA  LYNN 

ARNETTE  

ENTERPRISE,  AL 
BEACH,  CHRISTOPHER 

HUGH 

FELTON,  CA 
BEAUDION.  GWENDOLYN  ... 

ALEXANDRIA,  LA 
BEDARD,  ANNE  M  

SALEM,  MA 
BELL,  KIMBERLY  F  

ORTLEY  BEACH,  NJ 
BENNETT,  DELORIS  M  

NEW  WAVERLY,  TX 
BONENFANT,  LISA 

SANTA  CLARITA,  CA 
BOROM.  ANGEUQUE 

DINKINS 

HAONTGOMERY,  AL 
BRAEMER,  NICHOLAS  G  

PALOS  VERDES  ESTATES, 
CA 
BROWNING,  SALLY  ROBIN- 
SON   

ALLENTOWN,  PA 
BURK,  LINDA  HOLMES 

WARREN,  PA 
BUTCHER,  TOBY  J  

LUBBOCK,  TX 
CALIX,  RAUL  O 

LOS  ANGELES,  CA 
CAPOVILLA,  JANET  

LAS  VEGAS,  NV 
CARLE,  SUSAN  MACGILL  .... 

LONG  BEACH.  CA 
CARLSON-MCPADDEN. 

KAREN  L 

MONROE,  CT 
CARRIERE,  SHEILA  LYNN  ... 

VERNON,  TX 
CASTALDI,  JACQUELINE  M  . 

DENVER,  CO 
CHENAULT,  WYNOKA  SUE  .. 

GONZALES,  TX 
CHRISTENSEN,  DENNIS  W  .. 

SAN  FRANCISCO,  CA 
COBB,  CAROL  M  

CHATTANOOGA,  TN 
COMER.  JULIE  DIANE  

WINSLOW,  IN 
CORLEW,  ANN  MARIE 

BALLSTON  SPA.  NY 
CUPO,  DAWN  

FARMINGDALE,  NJ 
DEHOTMAN,  CHRISTIE 

LEK3H  

EASTABOGA,  AL 
DIFEDERICO,  WILLIAM  M  ... 
STRATFORD,  CT 

DOUNEL,  SAID  

FOREST  HILLS,  NY 

DURAN,  LISA  

HENDERSON,  NV 
DURANT.  JOHN 


Effective 
date 


Subject,  city,  state 


06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/«X)1 
06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 


ERIE.  PA 
DYER,  JEANNINE  M 

ORDWAY,  CO 
ELEY,  ELMER  L „ 

GUNTERSVILLE,  AL 
EMERSON.  GARY  

TUCSON.  AZ 
EUDY,  ALECIA  N  

SILOAM  SPRINGS.  AR 
FONTANA,  TAMMY  

WEST  MONROE,  LA 
FREEMAN,  STACY  RHONE  .... 

WILLIAMSPORT,  PA 
FUENTECILLA.  RUEL 

FORONDA 

NORWALK,  CA 
GARNER.  MARLO  BURNETT 

CHICAGO,  IL 
GAUL,  GERALYN  M  

NEW  HAMPTON,  lA 
GIBSON,  VALENCIA  BARNES 

HOUSTON,  TX 
GODSELL-STYTZ,  GAYL 

MARIE 

BEAVERCREEK.  OH 
GORDON,  STEVEN  

AUSTIN,  TX 
GUAY,  DEREK  G  

FLORENCE.  SC 
GUIDRY,  ANN  

OPELOUSAS,  LA 
GUNTER,  FELECIA  D 

CHARLESTON,  SC 
GWAK,  CHRISTINA  SOOK-UN 

REDLANDS,  CA 
HAMBLIN,  DAVID  LEE 

PROVO,  UT 
HAMMOND,  GINA  RENE 

E  MOLINE,  IL 
HARRIS,  ERIQ  T 

CHICAGO,  IL 
HARRIS,  CAROL 

LUZERNE,  PA 
HAYS,  MARGARET  

RENO.  NV 
HENTON,  ERNEST  B  JR 

CHICAGO,  IL 
HILL,  DEBRA  A  

NEWPORT  NEWS,  VA 
HINER.  JAN  O  ERVIN  

OMAHA,  NE 
HOLMES,  ROBERT  LEE  JR  ... 

SAN  DIEGO,  CA 
HOWARD,  ROBIN  ANN  

TRENTON,  NJ 
HUTTO,  CHARLOTTE  J 

JOHNSON  

PERRYVILLE,  AR 
IZBICKI,  LORI  J 

ERIE,  PA 
JAMISON,  ROBERT  W  

CHERRY  HILL,  NJ 
JANFLONE,  MICHAEL  F  

PITTSBURGH,  PA 
JEFFRIES,  COMIKA  L  

CHARLOTTSVILLE.  VA 
JENSEN.  GARYE  SHAWN  

APISON,  TN 
JOHNSON,  SHINITIA  T  

INGLEWOOD,  CA 
JOHNSON,  JULIE  ANN  

MANTUA,  NJ 
JOHNSTON,  MARTHA  NEL- 
SON   


Effective 
date 


Subject,  city,  state 


06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

061^20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 
06*^0/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 

06/20/2001 


SPRUCE  PINE.  NC 
JONES,  PATRICIA  FAYE 

CARDWELL  

OKLAHOMA  CITY,  OK 
JONES,  JAMES  LEE 

JONESBORO.  IL 
JUHL,  THOMAS  RICHARD  .... 

SAN  FRANCISCO,  CA 
KATAN,  SYLVIA  LYNN  

WINNIE,  TX 
KEELEN,  SUSAN  

FLEMINGTON,  NJ 
KERSHEY.  LAURA  HRUBY  ... 

BELLE  VERNON.  PA 
KIBBE.  TINA  M 

NEDERLAND,  TX 
KILCHER,  CHERYL  THOMAS 

PHILADELPHIA,  PA 
KING,  HAZEL  BERNADETTE 

HUMBLE,  TX 
KINNEY,  BRANDY  LYNN  

MUSKOGEE,  OK 
KOETSCH, BETSY  L  

STRATFORD,  CT 
KOTARA,  ANISSA  FAYE  

CUERO,  TX 
LAW,  CANDICE  LEE 

CRETE,  IL 
LEKSEN,  PAUL  B  

RIALTO,  CA 
LEWIS,  DAVID  KEITH 

FRUITLAND,  ID 
LEWIS,  GLORIA  S  

EVINGTON,  VA 
LEWIS,  STEPHEN  R 

SANTA  MONICA,  CA 
LITTLE.  DOUGLAS  JONA- 
THAN   

SANFORD.  NC 
LUONG,  ANHUE  THI  

TUSTIN,  CA 
MACAULEY,  SUSAN  

CARSON  CITY,  NV 
MACK,  MICHAEL  LESLIE  

CHICAGO,  IL 
MARTINEZ,  MARTIN  J 

SALT  LAKE  CITY.  UT 
MAXWELL,  DEBORAH 

HANLON  

WATERTOWN,  Wl 
MAYHEW,  TERESA  A  L  

KNOXVILLE,  TN 
MAZZARELLA,  WILLIAM  H  II 

SAN  FRANCISCO,  CA 
MCCOLGAN,  PETER  .....*. 

TANNERSVILLE,  PA 
MCGOWAN,  LAURA  ANN  

TYLER,  TX 
MEEMKEN,  SANDRA  LEE  

ST  PAUL,  MN 
MESSANA,  BENEDICT  JO- 
SEPH   

MILL  VALLEY.  CA 
MINNOW,  MARY 

SAYREVILLE,  NJ 
MORRAY,  RICHARD  MERYL  . 

EDWARDSVILLE,  IL 
MOSELEY,  WILLIAM  E  III 

SPRINGFIELD,  TN 
MULLOZZI,  ANTHONY  D  JR  .. 

LAS  VEGAS,  NV 
MUNDT,  JANICE  L 

LINDALE,  TX 
MURPHY.  DENISE  DINO  


Effective 
date 


Subject,  city,  state 


06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 

06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 

06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 

06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 


FAIRPORT,  NY 
MURRAY,  DONNA  M  

DOWNINGTOWN,  PA 
NELSON,  SIGNA  RAMONA 

HOBSON 

SAMANTHA,  AL 
NORTHAM,  BEN  

RICHARDSON.  TX 
PATEL.  RAMESH  SHANKER 

BHAI  

OLD  BRIDGE,  NJ 
PEARCE,  GAIL  BROWN 

MOORESVILLE,  NC 
PERESS,  JAMILE  A 

GREAT  NECK,  NY 
PERNA,  DANA  

KBWMORE,  NY 
PERNO,  MARY  MOLESKI  

MUNCY,  PA 
PERRY.  TIMOTHY  ALLEN  .... 

SANTA  ROSA,  CA 
>IRNIA,  ABDOLVAHAB  STE- 
VEN   

TEMECULA.  CA 
QURTOM,  HELMY  ABDUL 

FATTAH  

BELTSVILLE,  MD 
RANCK,  SUSAN  B  

LANCASTER,  PA 
REIILY,  ALAN  D  ~. 

FREEPORT,  ME 
RHUE,  KEVIN 

SAN  MARCOS.  TX 
RIEBSCHLAEGER,  TRACY 

DAWN  

WATAUGA,  TX 
ROBINSON,  CHRISTINE  M  ... 

DES  MOINES,  lA 
RODGERS,  MEUSSA  LYNNE 

LAGO  VISTA,  TX 
ROMERO,  ORLANDO  JR  

VICTORVILLE,  CA 
ROSENBERGER,  DONNA 

APO,  AE,  NV 
ROSS,  PAMELA  

LAS  VEGAS,  NV 
ROSSITER,  PAMELA  NICOLE 

LA  PRAIRIE,  IL 
RYAN,  DAVID  LEE 

W  VALLEY  CITY,  UT 
SALBERG,  TONYA  RAE 

MINNEAPOLIS,  MN 
SELDERS,  MONET  ANDREA  . 

HOUSTON,  TX 
SHOEMAKER,  JILL  I 

SPRINGVALE,  ME 
SILVA,  JOYCEANN  

SOMERVILLE,  MA 
SIX,  BRENDA  E  

LAS  ANIMAS,  CO 
SMITH,  W  JAMES 

PALM  HARBOR,  FL 
STARKEY,  BRIAN  

LAS  VEGAS,  NV 
STIENTJES,  KATHERINE  K  ... 

LOMBARD,  IL 
STORMANN,  LORRAINE  F  .... 

BANGOR,  ME 
STOUP,  LOUISA  

CANON  CITY,  CO 
STOVER,  CHERYL  MERRIE  .. 

BETHALTO,  IL 
STROYECK,  CAROL  A 


Effective 
date 


Subject,  city,  state 


06/20/200 

06/20/200 
06/20/200 

06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 

06/20/200 

06/20/200 
06/20/200 
06/20/200 
06/20/200 

06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 
06/20/200 


PANA,  IL 
TATE,  YONOUS 

MAYWOOO,  IL 
THOMPSON,  PAULA  RENEE 

MARSEILLES,  IL 
THOMPSON,  CATHERINE  S  .. 

BAY  SHORE,  NY 
THORNE,  ALISSA  LYNN  

AVON,  IL 
THORP,  CHARLES  FREDRICK 

ST  PETERSBURG,  FL 
TINSLEY,  MARY  ANN  

FORT  WORTH.  TX 
TIPTON,  JANE  MARIE 

LUCEDALE,  MS 
TONN,  PATTY  LOU  

SAN  ANGELO,  TX 
TRACY,  TERESA  M 

W  WARWICK,  Rl 
VALENTE,  SHERRY  A 

HIRAM,  ME 
VERHUSEN,  DEBORAH  KAY 

DECATUR,  IL 
VICKREY,  ARLETTE  ANN 

MOLINE,  IL 
VIGIL,  DANIEL  

DENVER,  CO 
WALKER,  PATRICIA 

CHARLESTON,  SC 
WALLACE,  CONNIE  SUE 

SAN  ANGELO,  TX 
WHISENAND,  MARY  BETH  .... 

DIXON,  IL 
WHITING,  BONNIE  DENISE  . ... 

ARLINGTON,  TX 
WILCOX,  LISA  GAIL  

DEKALB,  IL 
WILLIAMS,  DARLENE  E 

ETOWAH.  TN 
WILLIAMS,  VIRGINIA 

EDMONDS,  WA 
WILLIAMSON,  LESLIE 

CHARONE  

ARAB,  AL 
WILSON,  ANNE  M  

MT  PLEASANT,  SC 
WOLFE,  PHYLLIS  I 

BELGRADE,  MT 
WONS,  PAUL  V  

PHILADELPHIA,  PA 
WOODEN,  TERRY  LEE  

WINSTON  SALEM,  NC 
WYATT,  DEBBIE  ANN  

LA  MESA,  CA 
YOUNG,  KAREN  LYNN  

FULTONDALE,  AL 


Effective 
date 


06/20t^2001 
06/201^2001 
06/20*^001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20/2001 
O6/2O1/2OOI 
06/20«2001 
06/20/2001 
06/20/2001 
06*^0*2001 
06/20/2001 
06/20/2001 
06/20/2001 
06*^0/2001 
06/20/2001 
06/20/2001 
06/20/2001 
06/20*2001 

06/20/2001 
06/20/2001 
06/202001 
06/20/2001 
06/20*2001 
06/20/2001 
06/20/2001 


FEDERAL/STATE  EXCLUSK>N/ 

SUSPENSK>N 

BUTLER,  BETH  LORENE 

06/20/2001 

ALISO  VIEJO,  CA 

CEVALLOS,  ANGELA  KAY 

06/20/2001 

BIG  SPRING,  TX 

GUINTO,  NATIVIDAD  

06/20/2001 

CARSON,  CA 

FRAUOmCKBACKS 


GUILLERMO,  ROMEO  0  

RICHARDSON,  TX 
JONES,  AB 

DALLAS,  TX 
KOTHEIMER,  GREGORY  C 


03*24/2000 
04/13/2000 
09/21/2000 
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Subject,  city,  state 

Effective 
dale 

JACKSONVILLE,  TX 
MABERRY,  STEPHEN  F  

FLOWER  MOUND,  TX 
MABERRY  C  LOUISE 

04/14/2000 
04/12/2000 

ORANGE,  TX 
MAY  JAMES  GARY  

02/16/2000 

TAMPA,  FL 
MENKE  WILLIAM  J  

10^201^2000 

GULF  BREEZE,  FL 
REVIS,  TERRANCE  FRANK- 
LIN                               

03/15/1999 

SAPULPA,  OK 
SPENCER.  RODERICK  

YORBA  LINDA,  CA 
YAHOLA,  ROMAN 

OKEMAH,  OK 

12/13/2000 
03/15/1999 

Subiect,  city,  state 


OWNED/CONTROLLED  BY  CONVKTrED 
EXCLUDED 


A  FAMILY  CARE  CENTER  

06/20/2001 

COVINGTON.  GA 

LA  COVADONGA  MEDICAL 

CENTER  

06/20/2001 

MIAMI,  FL 

MICHAELS  PHARMACY,  INC 

06/20/2001 

BROOKLYN,  NY 

PRIVATE  CLINIC  LABS  

06/20/2001 

ATLANTA,  GA 

SPEECH  &  LANGUAGE 

ASSOC,  INC  

06/20/2001 

CINCINNATI.  OH 

DEFAULT  ON  HEAL  LOAN 

ALVARADO,  ENRIQUE 

06/20/2001 

CEDAR  HILL,  TX 

AULD,  ROBIN 

06/20/2001 

MCMURRAY.  PA 

BAILEY  GRIFFIN  B  JR  

06/20/2001 

HANFORD.  CA 

BEIL,  FLOYD  M 

06/20/2001 

BOYNTON  BCH,  FL 

BIRDSELL,  ESTHER  V  

06/20/2001 

RANCHO  PALOS  VERDES, 

CA 

BIRNEY-DOBOGAI,  REBECCA 

J  

06/20/2001 

APPLETON,  Wl 

BLEHL,  THOMAS  A  

06/20/2001 

ORLANDO,  FL 

BOURLAND,  CHARLES 

06/20/2001 

HARBOR,  OR 

BUNDRANT,  BRADLY  

06/20/2001 

FLORESVILLE,  TX 

BURKE,  ANDREA  MARIE 

04/20/2001 

HOUSTON.  TX 

CAMINITI,  GREGORY  N 

06/20/2001 

TAMPA,  FL 

CAMPBELL.  THOMAS  N  

06/20/2001 

BEAUMONT,  TX 

CARH/I/^,  TIH/K)THY  P  

05/17/2001 

LA  JOLLA,  CA 

CHAPMAN,  WILLIAM 

CHARLES  JR 

06/20/2001 

SAN  ANTONIO.  TX 

CHIGER,  BYRON  J  

06/20/2001 

ACWORTH,  GA 

CLARK,  GARTH  A  

06/20/2001 

HUMBLE,  TX 

COTA,  CHRISTOPHER  T 

06/20/2001 

GRASS  VALLEY,  CA 

CREA,  JOSE  

06/20/2001 

WAPPINGERS  FALLS,  NY 
CROMWELL,  YVETTE  D  

LITTLETON,  CO 
DEASY,  MARC  A  

WYNNEWOOD,  PA 
DELEONARDIS,  MICHAEL  S  . 

HOUSTON,  TX 
DEMOSS,  KATHLEEN  M 

FLEMINGTON,  NJ 
DENNIS-KIMBROUGH, 

KHRISTIE  M  K  

PITTSBURGH,  PA 
DIKENGIL,  MEHMETS 

EDGEWATER,  NJ 
DUBEL,  DAVID  A  

GREENVILLE,  NC 
DURKOP,  DAVID  A 

HOUSTON.  TX 
DWELLY,  BRUCE  E 

FAIR  OAKS,  CA 
ERICKSON,  PATRICK  F 

NORTH  BRANCH,  MN 
FIELDS,  JESSICA  A  

NEW  YORK,  NY 
FLYNN,  TIMOTHY  G 

KENT,  WA 
GILLESPIE.  JON  B  

KENNEBUNK,  ME 
GIVARGIS.  VLADMIR  

GLENDALE,  CA 
GRIFFIN,  AARON  L  

ALTA  LOMA,  CA 
GUBNITSKY,  MICHAEL 

COCONUT  CREEK,  FL 
HANE,  GRACE  S  

SANTA  ANA,  CA 
HENDRICK,  DENEEN  M 

MARYVILLE,  TN 
HIGGWE,  GOLDEN  G  

DETROIT,  Ml 
HIGHT,  GREGORY  E  

GRASS  VALLEY,  CA 
J/U»4ES,  TYSHAUN  M  

PORT  WASHINGTON,  NY 
KABISCH,  THOMAS  F  

ANN  ARBOR,  Ml 
KUNA,  TIMOTHY  

MADISON  HGTS,  Ml 
MOSELY,  LEE  O  JR  

HOUSTON.  TX 
ODETTE,  CAROLINE  K  

HOUSTON,  TX 
RODRIGUEZ,  MARIA  J 

SAN  GERMAN.  PR 
STEPHENS,  GREGORY  W  ... 

HOUSTON,  TX 
STUART,  CLAUDETTE 

HOUSTON,  TX 

TAHIJA,  MARK  J  

MINNEAPOLIS,  MN 

TOWNSEND,  LEO  W 

ELK  GROVE,  CA 

TYSON,  YVONNE  A  

LONG  BEACH,  CA 

VINCZE,  MARGARET  

OLD  ORCHARD  BCH,  ME 

WALKER,  STEVE  L  

NASHVILLE,  TN 
WASHINGTON,  PATRICIA  L  . 

TORRANCE,  CA 
WIMBLY.  TIMOTHY  TYRONE 

OKLAHOMA  CITY,  OK 
WISEMAN-STRANG.  JAC- 
QUELINE D 


Effective 
date 


Subject,  city,  state 


06/20/200 
06/20/200 
06/20/200 
06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20^200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

05/03/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

04/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 

06/20/200 


COLUMBIA.  MD 


Effective 
date 


Dated:  May  4,  2000. 
Calvin  And«w>n,  Ir., 

Director,  Health  Care  Administrative 
Sanctions.  Office  of  Inspector  General. 
[FR  Doc.  01-14885  Filed  6-12-01;  8:45  am] 

aiLUNO  CODE  41S0-04-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Servic* 

Availability  of  a  Safe  Hart>or 
Agreement  and  Receipt  of  an 
Application  for  an  Enhancement  of 
Survival  Permit  Aasoclated  Witti 
Propoaed  Habitat  Reatoration 
Actlvitiea  for  Schaus  Swallowtail 
Butterfly  Within  Cheeca  Lodge,  Upper 
Matecumbe  Key,  Monroe  County, 
Florida 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTK>N:  Notice. 

Cheeca  Lodge  (Applicant)  proposes  to 
enter  into  a  Safe  Harbor  Agreement 
(SHA)  with  the  U.S.  Fish  and  Wildlife 
Service  (Service)  to  restore  habitat  for 
the  endangered  Schaus  swallowtail 
butterfly  [Papilio  aristodemus 
ponceanus)  (butterfly)  for  a  period  of  10 
years.  The  Service's  Safe  Harbor  Policy 
provides  that  landowners  may  return 
properties  enrolled  under  SHAs  to 
conditions  that  existed  prior  to  entering 
into  the  SHA  (hereinafter  referred  to  as 
baseline  conditions).  Returning  enrolled 
properties  to  baseline  conditions  may 
result  in  the  take  of  federally  listed 
species,  but  such  taking  may  be 
authorized  under  section  10(a)(1)(A)  of 
the  Endangered  Species  Act  of  1973 
(U.S.C.  1531  et  seq.),  as  amended  (Act), 
provided  that  the  actions  taken  pursuant 
to  a  signed  SHA  result  in  a  net 
conservation  benefit  to  the  species.  The 
Applicant  has  committed  to  implement 
such  conservation  measures  for  the 
butterfly  and  requests  issuance  of  an 
enhancement  of  survival  permit  (ESP)  in 
order  to  address  the  take  prohibitions  of 
section  9  of  the  Act  should  the 
Applicant  choose  to  return  the  enrolled 
property  to  baseline  conditions  in  the 
future. 

The  proposed  conservation  measures, 
and  the  possible  futiu«  activities  that 
could  reduce  the  effectiveness  of  these 
conservation  measures,  will  occur 
within  a  golf  course  owned  and 
maintained  by  the  Applicant  in  section 
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32,  Township  63  South,  Range  37  East, 
Monroe  County,  Florida. 

The  passage  of  hurricane  Georges  in 
1998  destroyed  natural  and  planted 
vegetation  in  the  middle  and  lower 
Florida  Keys.  Efforts  are  currently 
xmderway  by  many  landowners  to 
restore  vegetation  on  their  properties. 
The  Applicant  intends  to  restore  native 
tropical  hardwood  vegetation  on 
portions  of  the  enrolled  property  that 
currenUy  are  maintained  as  a  golf 
course.  With  the  assistance  of  the 
University  of  Florida  Department  of 
Entomology  and  using  funding  provided 
through  the  National  Fish  and  Wildlife 
Foundation,  the  Applicant  proposes  to 
plant  up  to  600  native  shrubs  and  trees 
within  the  enrolled  property.  These 
vegetation  plantings  will  help  create  an 
estimated  eight  acres  of  native  tropical 
hardwood  forest  on  the  property. 
Cheeca  Lodge  contains  approximately 
27  acres  which  will  be  covered  under 
the  subject  SHA. 

Future  activities  of  the  Applicant  may 
result  in  the  removal  of  some  or  all  of 
the  planted  native  vegetation.  Removal 
of  this  vegetation  could  return  the 
enrolled  property  to  the  baseline 
condition.  Future  alterations  to  the 
planted  vegetation  may  destroy  all  or 
part  of  the  potentially  suitable  butterfly 
habitat  that  will  be  established. 

A  more  detailed  description  of  the 
proposed  conservation  benefits  and 
potential  effects  of  retiuning  the 
enrolled  property  to  baseline  conditions 
is  provided  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

The  SHA  may  be  obtained  by  making 
a  request  to  the  Regional  Office  (see 
ADDRESSES).  Requests  must  be  in  writing 
to  be  processed.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuance 
of  the  ESP  will  not  result  in  significant 
environmental,  economic,  social, 
historical  or  cultural  impacts  and  is, 
therefore,  categorically  excluded  from 
review  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA),  pursuant  to  516 
Departmental  Manual  2,  Appendix  1 
and  516  Departmental  Manual  6, 
Appendix  1.  This  notice  is  provided 
pursuant  to  section  10  of  the  Act  and 
the  Service's  Safe  Harbor  Policy 
(Federal  Register  Vol.  64,  No,  116,  June 
17, 1999,  pp.  32717-32726).  The  Service 
specifically  requests  information,  views, 
and  opinions  from  the  public  via  this 
notice.  Further,  the  Service  is 
specifically  soliciting  information 
regarding  the  adequacy  of  the  SHA  as 
measiu^  against  the  Service's  Safe 
Harbor  Policy. 

DATES:  Written  comments  on  the  SHA 
and  ESP  application  should  be  sent  to 


the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  July  13,  2001 . 
ADDRESSES:  Persons  wishing  to  review 
the  SHA  and  ESP  application  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  AUanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Bbulevard,  Suite  200,  AUanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Post 
Office  Box  2676,  Vero  Beach.  Florida 
32961-2676.  Written  data  or  comments 
concerning  the  SHA  or  ESP  application 
should  be  submitted  to  the  Regional 
Office  and  must  be  in  writing  to  be 
processed.  Comments  must  be 
submitted  in  writing  to  be  adequately 
considered  in  the  Service's  decision- 
making process.  Please  reference  permit 
number  TE-022 736-0  in  your 
comments,  or  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  Andrews,  Regional  Safe  Harbor 
Program  Coordinator,  (see  ADDRESSES 
above),  telephone:  404/679-7217, 
facsimile:  404/679-7081;  or  Mr.  Mike 
Jennings,  Fish  and  Wildlife  Biologist, 
South  Florida  Field  Office,  Vero  Beach, 
Florida  (see  ADDRESSES  above), 
telephone:  561/562-3909. 
SUPPLEMENTARY  INFORMATION:  The 
Schaus  .swallowtail  butterfly  is  a  large 
dark  brown  and  yellow  butterfly  that 
inhabits  tropical  hardwood  hammocks 
of  extreme  south  Florida,  Historically, 
the  Schaus  swallowtail  butterfly  was 
distributed  from  south  Miami  to  Lower 
Matecumbe  Key.  More  recently,  Schaus 
swallowtail  butterflies  were  known  only 
irom  undisturbed  tropical  hardwood 
hammocks  from  Elliott  Key  in  Biscayne 
National  Park  south  to  northern  Key 
Largo.  Reintroductions  have  recently 
occurred  from  southern  Dade  County  to 
Lower  Matecumbe  Key.  This  species 
was  Federally  listed  as  endangered  in 
1984  due  to  habitat  destruction, 
mortality  associated  with  application  of 
pesticides  for  mosquito  control,  and 
over-harvesting  by  collectors.  These 
factors  acting  in  combination  with  high 
natural  mortality  associated  with 
predation  of  caterpillars  resulted  in 
substantial  declines  in  the  number  and 
range  of  this  species. 

"Tne  Schaus  swallowtail  butterfly 
prefers  dense,  matiire  tropical  hardwood 
hammocks  where  direct  sunlight  is 
filtered  or  dappled.  Adidts  feed  on  a 
number  of  nectar  producing  plant 
species  endemic  to  hardwood 
hammocks  but  have  most  often  been 


observed  feeding  on  guava  {Psidium 
guajava],  cheese  shrub  (Morinda  myoc), 
and  wild  coffee  [Psychotria  undata). 
Adults  rarely  feed  in  open  areas 
exposed  to  direct  sunlight.  The  eggs  of 
this  species  are  typically  laid  on  wild 
lime  (Zanthoxylem  fagara)  and 
torchwood  [Amyris  elemifera)  with 
larva  subsequentiy  eating  the  young, 
tender  shoots  of  these  species.  ^ 

The  proposed  planting  of  native  ^ 

vegetation  within  the  two  enrolled 
properties  will  provide  important  food 
resources  for  dispersing  butterflies. 
Currently,  butterflies  traveling  south 
from  core  population  centers  on  Key 
Largo  and  Biscayne  National  Park  do 
not  have  dependable  sources  of  nectar 
producing  vegetation  and,  as  a  result, 
many  of  the  dispersing  butterflies  are 
thought  to  perish  during  their 
dispersals.  Suitable  imoccupied  habitat 
exists  in  the  lower  Florida  Keys,  but 
butterflies  are  not  currenUy  able  to 
travel  frt)m  the  core  population  centers 
in  the  upper  Florida  Keys  to  these 
locations  because  food  supplies  are 
limited  between  these  areas.  The 
proposed  conservation  measures  will 
reduce  the  distance  butterflies  will  have 
to  fly  in  order  to  find  nourishment, 
resulting  in  increased  survival  of 
dispersing  butterflies.  Increased  survival 
of  dispersing  butterflies  is  believed  to 
enhance  the  probability  of  natiual 
recolonization  of  unoccupied,  suitable 
habitat  in  the  lower  Florida  Keys. 

The  Applicant  recognizes  the  inherent 
benefits  of  implementing  the 
conservation  measures  for  the  butterfly, 
however,  the  Applicant  also  wishes  to 
retain  flexibility  with  respect  to  futxire 
land  use  of  their  property.  Though  not 
anticipated  in  the  immediate  future, 
such  alterations  in  land  uses  may 
require  the  removal  of  some  or  all  of  the 
planted  vegetation  which  could  reduce, 
or  remove  entirely,  the  overall 
conservation  value  of  these  plantings  to 
the  butterfly.  Accordingly,  the  Service 
has  entered  into  the  SHA  with  the 
Applicant  and  proposes  to  issue  the 
requested  ESP  to  cover  the  potential 
removal  of  butterfly  habitat  by  the 
Applicant  in  the  futuire  to  baseline 
conditions.  The  Service  has  established 
the  baseline  conditions  at  the  enrolled 
property  as  zero  (0)  butterflies  and  no 
currently  suitable  butterfly  habitat. 

The  Service  will  also  evaluate 
whether  the  issuance  of  the  ESP 
complies  with  section  7  of  the  Act  by 
conducting  an  intra-Service  section  7 
consultation.  The  results  of  the 
biological  opinion,  in  combination  with 
the  above  findings  and  any  public 
comments,  will  be  used  in  the  final 
analysis  to  determine  whether  or  not  to 
issue  the  requested  ESP. 
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Dated:  May  29.  2001. 
H.  DdeHall, 
Acting  Regional  Director. 
(FR  Doc.  01-14860  Filed  6-12-01;  8:45  am] 
BIUJN6  CODE  4310-S»-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wilditfe  Service 

Availability  of  ttie  Final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Federal  Agency 
Participation  in  the  Virgin  River 
Resource  Management  and  Recovery 
Program 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  a  Final 

Environmental  Assessment  for  Federal 

agency  participation  in  the  Virgin  River 

Resource  Management  and  Recovery 

Program. 

SUMMARY:  This  notice  advises  the  public 
that  a  Finding  of  No  Significant  Impact 
(FONSI)  and  the  Final  Environmental 
Assessment  (EA)  for  Federal  agency 
participation  in  the  Virgin  River 
Resource  Management  and  Recovery 
Program  (Program)  are  available  for 
public  review.  The  piupose  of  the 
proposed  Federal  action  described  in 
the  EA  is  to  formally  declare  intent  of 
the  Fish  and  Wildlife  Service,  the 
Bureau  of  Land  Management,  and  the 
National  Park  Service  to  participate  in 
the  multiagency  program  designed  to 
implement  recovery  actions  for  two 
endangered  fish  species,  the  woundfin 
and  the  Virgin  River  chub,  as  well  as 
conservation  actions  for  the  Virgin 
spinedace,  a  species  being  managed  as 
sensitive  by  the  State  of  Utah  and 
subject  of  a  conservation  agreement.  In 
addition  to  implementing  recovery 
actions,  the  Program  will  facilitate 
resolution  of  conflicts  between 
endangered  species  protection  and 
water  development  in  the  Virgin  River 
Basin  in  Utah.  Other  participants 
include  the  State  of  Utah  Department  of 
Natural  Resources,  the  Washington 
County  Water  Conservancy  District,  and 
Grand  Canyon  Trust,  a  local  nonprofit 
environmental  conservation  group. 

The  EA  addresses  three  alternatives: 
(A)  A  no  action  alternative  for  which  the 
Federal  agencies  would  not  participate 
in  the  Program  but  would  continue  to 
administer  and  comply  with  the 
Endangered  Species  Act  (Act)  as 
previously  done;  (B)  Federal  agency 
participation  in  the  Program  which 
describes  a  process  for  administration 
and  compliance  with  the  Act  that 
provides  for  full  implementation  of 


recovery  and  conservation  actions  for 
the  protected  fish  species,  as  well  as 
providing  a  mechanism  for  section  7 
compliance  of  the  Act  that  reduces 
conflict  in  the  Utah  portion  of  the  Virgin 
River  basin;  and  (C)  Federal  agency 
participation  in  a  basinwide  recovery 
program  that  includes  implementation 
of  the  Progranj  in  Arizona  and  Nevada, 
as  well  as  Utah.  Based  on  the  Finding 
of  No  Significant  Impact,  the  U.S.  Fish 
and  Wildlife  Service  has  determined 
that  the  proposed  action  is  not  a  major 
Federal  action  which  would 
significanUy  affect  the  quality  of  the 
human  environment  within  die  meaning 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
DATES:  Copies  of  the  Final  EA  and 
FONSI  will  be  mailed  to  affected 
Government  offices  and  interested 
parties  who  specifically  requested  them. 
Those  interested  persons  not  on  the  EA 
mailing  list  may  request  a  copy  from  the 
Project  Leader  at  the  address  below. 
Written  comments  must  be  received  on 
or  before  July  13,  2001. 

All  comments  received  will  become 
part  of  the  official  public  record. 
Requests  for  such  comments  will  be 
handled  in  accordance  with  the 
Freedom  of  Information  Act  and  the 
Council  on  Environmental  Quality's 
National  Environmental  Policy  Act 
•Regulations  (40  CFR  1506.6).  When 
requested,  comment  letters  with  the 
names  and  addresses  of  the  individuals 
who  wrote  the  comments  will  generally 
be  provided  in  response  to  such 
requests  to  the  extent  permissible  by 
law.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  If 
you  wish  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominentiy  at  the  beginning  of  your 
comments. 

AOOnESSES:  Written  comments  should 
be  addressed  to  the  Field  Supervisor, 
Utah  Ecological  Services  Field  Office, 
Lincoln  Plaza,  145  East  1300  South 
State  Street,  Suite  404,  Salt  Lake  City, 
Utah  84115.  All  comments  and  material 
received  will  be  available  upon  request 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Henry  R.  Maddux,  Utah  Field 
Supervisor  (see  ADDRESSES  above),  or  at 
801-524-5001  extension  126. 
SUPPLEMENTARY  INFORMATKM: 

Background 

The  woundfin  was  listed  as 
endangered  on  October  13, 1970  (35  FR 
16047).  The  Virgin  River  chub  was 


listed  as  endangered  on  August  24,  1989 
(54  FR  35305).  The  Virgin  River  Fishes 
Recovery  Plan  (VRFRP),  which  included 
recovery  of  both  woundfin  and  Virgin 
River  chub,  was  finalized  in  1995. 
Critical  Habitat  was  designated  for  these 
two  species  on  January  26,  2000  (65  FR 
4140).  The  Virgin  spinedace  was 
proposed  for  listing  as  endangered  on 
May  18, 1994  (59  FR  25875).  The  Virgin 
Spinedace  Conservation  Agreement  and 
Strategy  (VSCAS)  to  eliminate  or  reduce 
impacts  threatening  the  continued 
existence  of  Virgin  spinedace  was 
finalized  on  April  11, 1995,  and 
subsequenUy,  the  proposal  to  list  was 
writhdrawm  on  February  6, 1996  (61  FR 
44010).  All  three  of  these  fish  species 
are  endemic  to  the  Virgin  River  basin 
through  Utah,  Arizona,  and  Nevada.  The 
southwestern  willow  flycatcher  is  a 
neotropical  migratory  bird  listed  as 
endangered  on  February  27. 1995  (60  FR 
10693)  that  seasonally  occupies  sites 
along  the  Virgin  River  and  throughout 
the  desert  southwest.  In  addition,  the 
Virgin  River  basin  retains  a  diversity  of 
native  desert  animal  and  plant  species, 
many  of  which  are  declining  due  to 
impacts  from  human  development  in 
the  area. 

Despite  Federal  listing  of  two  fish 
species,  implementation  of  recovery 
actions  in  the  Virgin  River  to  benefit 
endangered  fish  have  been  minimal  due 
to  limited  funding  for  recovery  over  the 
past  25  years.  Furthermore,  conflicts 
have  arisen  between  water  development 
interests  and  those  managing  for 
protection  of  native  species  that  rely  on 
the  river  environment.  Specifically, 
contention  between  the  local 
environmental  community  and  local 
water  developers  over  operations  of  the 
Quail  Creek  Diversion  in  the  Virgin 
River  near  Hurricane,  Utah,  led  to 
discordant  relations  and  threats  of 
litigation  among  the  agencies  and 
organizations  interested  in  water  use. 

To  resolve  this  situation,  the 
interested  entities  agreed  to  develop  the 
Virgin  River  Resource  Management  and 
Recovery  Program  that  would  provide  a 
mechanism  to  prioritize,  fund,  and 
implement  recovery  actions  while 
allowing  water  development  necessary 
to  meet  human  needs  in  the  Utah 
portion  of  the  Virgin  River  basin.  It  is 
anticipated  that  the  Program  will  not 
only  provide  recovery  actions  that  are 
necessary  to  offset  impacts  from 
proposed  development  actions  to  the 
native  protected  species,  but  further 
lead  to  full  recovery  of  the  endangered 
fish  species  and  conservation  of  the 
Virgin  spinedace,  as  well  as  provide 
benefits  to  the  endangered  southwestern 
vtrillow  flycatcher. 
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The  Program  will  encompass  the 
VRFRP  and  VSCAS  so  that  actions 
identified  in  these  documents  can  be 
funded,  implemented,  and  evaluated  for 
effectiveness.  In  addition,  the  Program 
will  provide  measures  to  offset 
proposed  Federal  project  impacts  during 
section  7  consiUtations  in  order  to 
prevent  future  conflict  over  water 
development  and  minimize  impacts  of 
Federal  projects  on  protected  aquatic 
species.  Goals  and  objectives  of  the 
Program  are  based  on  recovery  of  the 
endangered  fish  and  conservation  of 
Virgin  spinedace  in  an  environment  of 
continuing  water  development. 
Although  some  impacts  to  native 
species  are  expected  through  futiue 
water  development  projects,  recovery 
actions  have  been  and  will  continue  to 
be  implemented  in  advance  of  project 
impacts  such  that  the  status  of  species 
and/or  its  habitat  is  expected  to  improve 
and  remain  greater  than  that  necessary 
to  offset  anticipated  impacts.  A 
crediting  system  has  been  developed  to 
assess,  measure,  and  track  benefits  and 
impacts  of  projects  and  is  designed  to 
maintain  measured  benefits  at  a  higher 
level  than  impacts  so  that  the  Program 
is  always  moving  toward  recovery  and 
conservation  of  protected  species. 

Although  participation  is  limited  to 
Utah  portions  of  the  Virgin  River  basin 
at  this  time,  it  is  expected  that  the 
remaining  portions  of  the  Virgin  River 
basin  in  Arizona  and  Nevada  will  be 
invited  to  participate  in  the  Program  in 
futiu^e  years,  as  it  becomes  better 
established  and  demonstrates 
effectiveness. 

It  is  important  to  note  that 
participation  in  this  Program  does  not 
represent  or  guarantee  legal  authority 
for  any  water  development  project.  Such 
projects  must  be  evaluated  individually 
as  they  are  proposed  and  continue  to  be 
subject  to  all  applicable  Federal  and 
State  laws,  including  the  National 
Environmental  Policy  Act  and  the 
Endangered  Species  Act.  This  EA  is  not 
intended  to  provide  analysis  for  specific 
project  impacts  but  rather  analyzes  only 
effects  of  Federal  participation  in  the 
Program. 

Author 

The  primary  author  of  this  notice  is 
Yvette  K.  Converse,  U.S.  Fish  and 
Wildlife  Service,  145  East  1300  South 
State  Street,  Suite  404.  Salt  Lake  City, 
Utah  84115,  801-524-5001  extension 
135. 

Authority 

The  authorities  for  this  action  are  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  the 


Endangered  Species  Act  of  1973  (16 
U.S.C.  1532  ef  seq.). 

Dated:  May  30,  2001. 
Duane  K.  McDermond, 

Acting  Regional  Director.  Denver,  CO. 

Finding  of  No  Significant  Impact — Federal 
Participation  in  the  Virgin  River  Resource 
Management  and  Recovery  Program 

The  U.S.  Fish  and  Wildlife  Service,  as  lead 
agency,  with  the  Bureau  of  Land 
Management  and  National  Park  Service  as 
cooperating  agencies,  propose  to  participate 
in  the  Virgin  River  Resource  Management 
and  Recovery  Program  (Program).  The 
Program  will  be  a  multiagency  program 
designed  to  implement  recovery  actions  for 
two  endangered  fish  species,  the  woundfin 
and  the  Virgin  River  chub.  It  also  will 
implement  conservation  actions  for  the 
Virgin  spinedace.  a  species  being  managed  as 
sensitive  by  the  State  of  Utah  and  subject  of 
a  conservation  agreement.  In  addition  to 
implementing  recovery  actions,  the  Program 
will  facilitate  resolution  of  conflicts  between 
endangered  species  protection  and  water 
development  in  the  Virgin  River  Basin  in 
Utah  by  providing  actions  to  improve  the 
status  of  these  species  so  that  proposed  water 
development  will  not  jeopardize  these 
species  existence  or  adversely  modify  their 
critical  habitat.  Other  Program  participants 
will  be  the  State  of  Utah  Department  of 
Natural  Resources,  the  Washington  County 
Water  Conservancy  District,  and  Grand 
Canyon  Trust,  a  local  nonprofit 
environmental  conservation  group. 

An  Environmental  Assessment  was 
prepared  which  addressed  three  alternatives: 
(A)  a  no  action  alternative  whereby  the 
Federal  agencies  would  not  participate  in  the 
Program  but  would  continue  to  administer 
and  comply  with  the  Endangered  Species  Act 
(Act)  as  previously  done;  (B)  Federal  agency 
participation  in  the  Program  which  describes 
a  process  for  administration  and  compliance 
with  the  Act  that  provides  for  full 
implementation  of  recovery  and  conservation 
actions  for  the  protected  fish  species,  as  well 
as  providing  a  mechanism  for  section  7 
compliance  of  the  Act  that  reduces  conflict 
in  the  Utah  portion  of  the  Virgin  River  basin: 
and  (C)  Federal  agency  participation  in  a 
basinwide  recovery  program  that  includes 
implementation  of  the  Program  in  Arizona 
and  Nevada,  as  well  as  Utah. 

Alternative  B.  the  Preferred  Alternative, 
will  result  in  the  most  effective  participation 
by  Department  of  the  Interior  agencies.  State 
and  local  agencies,  and  organizations  to 
coordinate,  direct,  and  fund  recovery  actions 
for  imperiled  aquatic  fish  species  in  the 
Basin  in  Utah.  It  also  will  facilitate 
implementation  of  the  Virgin  River  Resource 
Management  and  Recovery  Program  that  was 
developed  by  resource  agencies  in  Utah. 

Based  on  my  review  and  evaluation  of  the 
Environmental  Assessment  and  supporting 
documentation,  I  have  determined  that 
Federal  agency  participation  in  the  Virgin 
River  Resource  and  Management  Program  is 
not  a  major  Federal  action  which  would 
significantly  affect  the  quality  of  the  human 
environment  within  the  meaning  of  section 
102(2)(c)  of  the  National  Environmental 


Policy  Act  of  1969.  Accordingly,  preparation 
of  an  environmental  impact  statement  is  not 
required. 

£)ated:  May  30,  2001. 
Duane  K.  McDermond, 
Acting  Regional  Director. 
References:  Environmental  Assessment  dated 

May  2000:  Intra-Service  Section  7 

Consultation 

IFR  Doc.  01-14863  Filed  6-12-01;  8:45  am) 
BNJJNO  COOe  4310-66-l> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-930-1430-ET;  COC-017768] 

Public  Land  Order  No.  7488;  Extension 
of  Public  Land  Order  No.  5979; 
Colorado 

AGENCY:  Biu«au  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  extends  Public 
Land  Order  No.  5979  for  an  additional 
20-year  period.  This  extension  is 
necessary  to  continue  the  protection  of 
two  Bureau  of  Land  Management 
administrative  sites.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  September  3.  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  ELM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093,  303- 
239-3706. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  5979,  which 
withdrew  public  lands  to  protect  two 
Bureau  of  Land  Management 
administrative  sites,  is  hereby  extended 
for  an  additional  20-year  period 
following  its  date  of  expiration. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  prior  to  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  May  29.  2001. 
Gale  A.  Norton, 
Secretan-  of  the  Interior. 
[FR  Doc.  01-14826  Filed  6-12-01:  8:45  am) 
BILUNO  COOC  4310-JB-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(WY-921-1430-ET;  WYW  83357-03] 

Public  Land  Order  No.  7489;  Partial 
Revocation  of  Six  Secretarial  Orders; 
Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  partially  revokes 
six  Secretarial  Orders  insofar  as  they 
affect  9,560.53  acres  of  public  lands 
withdrawn  for  stock  driveway  purposes. 
The  lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 
withdrawn.  Of  the  lands  being  revoked, 
318.72  acres  have  been  conveyed  out  of 
Federal  ownership  and  the  revocation  of 
these  lands  is  a  record  clearing  action 
only.  This  action  will  open  the 
remaining  9,241.81  acres  to  surface 
entry  unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  lands  have  been  and  will 
remain  open  to  mining  location  and 
mineral  leasing. 
EFFECTIVE  DATE:  July  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth.  BLM  Wyoming  State  Office, 
P.O.  Box  1828,  Cheyenne,  Wyoming 
82003,  307-775-6124. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  The  Secretarial  Orders  dated 
October  20, 1917.  April  24. 1918. 
February  5,  1924.  August  7. 1929. 
December  12. 1938,  and  May  13, 1944, 
which  withdrew  public  lands  for  Stock 
Driveway  Nos.  3, 14,  and  128,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  lands: 

Sixth  Principal  Meridian 

T.  44  N..  R.  76  W.. 

Sec.  6,  lots  12  and  13. 
T.  42  N.,  R.  77  W., 

Sec.  27,  S>/i; 

Sec.  34,  NV2. 
-T.  44  N.,  R.  77  W., 

Sec.  33,  lot  12. 
T.  42  N.,  R.  78  W., 

Sec.  13,  SWV4. 
T.  43  N.,  R.  78  W.. 

Sec.  15,  WV2NWV4.  SE'ANWV*.  and  SWV4; 

Sec.  21.  N«/2N»/^  and  SEV4NEV4. 
T.  44N.,  R.78W., 

Sec.  6; 
T.  56N..  R.78W., 

Sec.  11,  SV2SEV4. 
T.  44  N.,  R.  79  W., 

Sec.  6,  lots  4  to  7,  inclusive; 

Sec.  28,  SEV4; 


Sec.  33. 
T  45  N    R  79  W. 

Sec.  3,  SW'A.  WV2SEV4,  and  SEV4SEV4; 

Sec.  25. 
T.  50  N.,  R.  80  W.. 

Sec.  6,  lots  8  to  17,  inclusive,  and  lots  19, 
20.  and  21. 

T.  51N.,  R.  80W., 

Sec.  31,  lots  5  to  11,  inclusive,  NE'/t, 
E»/^NWV4.  NEV4SWV4,  and  NWV4SEV4. 

T.  42  N..  R.  81  W., 

Sec.  10,  NEV4SWV4,  S>/4SWV4.  and 
SWV4SEV4: 

Sec.  14.  NWV4NWV4; 

Sec.  15.  N»/2NEV4  and  NEV4NWV4. 
T.  45  N..  R.  81  W., 

Sec.  8.  SV2NEV4,  EV2W'/2,  and  SEV4; 

Sec.  17.  NV2NEV4  and  NEV4NWV4. 
T.  50  N..  R.  81  W., 

Sec.  1,  lots  1  and  2,  and  S'^NE'/i. 
T.  44  N.,  R.  83  W., 

Sec.  33,  SEV4; 

Sec.  34,  EV2NWV4,  SWV4NWV4,  and  SW'/.. 
T.  43  N.,  R.  84  W., 

Sec.  31,  lots  5  to  11,  inclusive,  NEV4SWV4, 
and  NV2SEV4; 

Sec.  32,  lots  3  to  7,  inclusive,  and 
NWV4SWV4; 

Sec.  33,  lots  5  to  8,  inclusive; 

Sec.  34.  lots  1  and  2. 
T.  42  N.,  R.  85  W., 

Sec.  4,  lots  3  and  4.  S^/iNWV*.  and  SWV4; 

Sec.  5.  loU  1, 2.  and  3,  and  S'/jNE'A. 
T.46N..R.  85W., 

Sec.  6,  lot  2. 
•T.  47  N.,  R.  85  W.. 

Sec.  5,  lots  5  to  15,  inclusive; 

Sec.  8,  E'-^; 

Sec.  17.  E>/2; 

Sec.  20,  NV2NEV4. 
T.  57  N..  R.  87  W., 

Sec.  19,  loU  1,  3,  and  4,  EMiSW,  and  SEV4; 

Sec.  29,  SWV4. 

The  areas  described  aggregate  9,241.81 
acres  in  Johnson  and  Sheridan  Counties. 

2.  The  Secretarial  Order  dated 
October  20, 1917,  which  withdrew 
public  lands  for  Stock  Driveway  No.  3, 
is  hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Sixth  Principal  Meridian 

T.  44  N..  R.  77  W., 

Sec.  33.  lot  11  and  SEV4SWV4. 
T.  50N.,R.  80W.. 

Sec.  6.  NWV4SEV4. 
T.  57  N.,  R.  87  W., 

Sec.  19,  lot  2,  WV2NEV4  and  EV2NWV4. 

The  areas  described  aggregate  318.72  acres 
in  Johnson  and  Sheridan  Counties. 

The  total  areas  described  in 
paragraphs  1  and  2  aggregate  9,560.53 
acres  in  Johnson  and  Sheridan  Counties. 

3.  At  9  a.m.  on  July  13,  2001,  the 
lands  described  in  paragraph  1  shall  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  July  13, 
2001,  shall  be  considered  as 


simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

4.  The  lands  described  in  paragraph  2 
has  been  conveyed  out  of  Federal 
ownership.  This  is  a  record  clearing 
action  only. 

Dated:  May  29,  2001. 
Gale  A.  Norton, 

Secretary  of  the  Interior. 

(PR  Doc.  01-14827  Filed  6-12-01;  8:45  am) 

BILUNG  CODE  4310-2a-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

San  Francisco  National  Historical  Park 
Advisory  CommisskMi  Meeting 

AGENCY:  National  Park  Service. 
Department  of  Interior. 

Agenda  for  the  July  11,  2001  Public 
Meeting  of  the  Advisory  Commission 
for  the  San  Francisco  Maritime 
National  Historical  Park;  Building  C 
Room  210,  Lower  Fort  Mason  Center, 
10:00  AM-12:30  PM. 

10:00  AM 

Welcome — Neil  Chaitin,  Chairman 

Opening  Remarks — Neil  Chaitin,  Chairman 

Approval  of  Minutes  from  Previous 
Meeting 
10:15  AM 

William  Thomas,  Superintendent 
10:30  AM 

C.  A.  Thayer,  status 

Michael  Bell,  Project  Officer 
10:45  AM 

Haslett  Visitor  Center 

Marc  Hayman,  C,  Interpretation  ft  Resource 
Management 
11:15  AM 

Sips  Preservation  Report 

Wayne  Boykin,  Ships  Manager 
11:30  AM 

Update  on  SFMNPA 

Kathy  Lohan,  Executive  Officer 
12:00  PM 

Public  Comments  and  Questions 
12:15  PM 

Agenda  items/Date  for  next  meeting 

William  G.  Thomas. 

Superintendent. 

IFR  Doc.  01-14810  Filed  6-12-01;  8:45  am] 

BIUJNG  CODE  431fr-7(>-P 


INTERNATIONAL  TRADE 
COMMISSION 

Investigations  Nos.  701-TA-402  (Final) 
and  731-TA-892-893  (Final) 

Honey  From  Argentina  and  China 

AGENCY:  United  States  International 
Trade  Commission. 
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ACnON:  SchediUing  of  the  final  phase  of 
countervailing  duty  and  antidumping 
investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  coimtervailing  duty 
investigation  No.  701-TA-402  (Final) 
under  section  705(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1671d(b))  (the  Act)  and 
the  final  phase  of  antidumping 
investigations  Nos.  731-TA-892-893 
(Final)  under  section  735(b)  of  the  Act 
(19  U.S.C.  1673d(b))  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industiy  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  imports  bom 
Argentina  and  less-than-fair-value 
im{X)rts  from  Argentina  and  China  of 
honey,  provided  for  in  subheadings 
0409.00.00,  1702.90,  and  2106.90.99  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. ^ 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigations,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  May  11,  2001. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Jeffi^y  Clark  (202-205-3205),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov].  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic. 
SUPPLEMENTARY  INFORMATION: 
Background. — The  final  phase  of  these 
investigations  is  being  scheduled  as  a 


•  For  purposes  of  these  investigations,  the 
Department  of  Commerce  has  defined  the  subject 
products  as  "natural  honey,  artificial  honey 
containing  more  than  50  percent  natural  honey  by 
weight,  preparations  of  natural  honey  containing 
more  than  SO  percent  natural  honey  by  weight,  and 
flavored  honey.  The  subject  merchandise  includes 
all  grades  and  colors  of  honey  whether  in  liquid, 
creamed,  comb,  cut  comb,  or  chunk  form,  and 
whether  packaged  for  retail  or  in  bulk  form." 


result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  703  of  the  Act  (19  U.S.C. 
1671b)  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Argentina  of  honey,  and  that  honey 
from  Argentina  and  China  is  being  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigations  were  requested  in  a 
petition  filed  on  September  29,  2000,  by 
the  American  Honey  Producers 
Association,  Bruce,  South  Dakota,  and 
the  Sioux  Honey  Association,  Sioux 
City,  Iowa. 

Participation  in  the  investigations  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
201.11  of  the  Commission's  rules,  no 
later  than  21  days  prior  to  the  hearing 
date  specified  in  this  notice.  A  party 
that  filed  a  notice  of  appearance  during 
the  preliminary  phase  of  the 
investigations  need  not  file  an 
additional  notice  of  appearance  during 
this  final  phase.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  investigations. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  these  investigations 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9),  who  are  parties  to  the 
investigations.  A  party  granted  access  to 
BPI  in  the  preliminary  phase  of  the 
investigations  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  the  final  phase  of  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  August  24,  2001, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.22  of  the 
Commission's  rides. 


Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  these  investigations  beginning 
at  9:30  a.m.  on  September  25,  2001,  at 
the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  September  17, 
2001 .  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  bearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  September  20,  2001,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §§  201.6(b)(2), 
201.13(f).  and  207.24  of  the 
Commission's  rules.  Parties  must  submit 
any  request  to  present  a  portion  of  their 
hearing  testimony  in  camera  no  later 
than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  September  13,  2001.  Parties 
may  also  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §207.25  of  the 
Commission's  rules. 

The  deadline  for  filing  posthearing 
briefs  is  October  4,  2001;  witness 
testimony  must  be  filed  no  later  than 
three  days  before  the  hearing.  In 
addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  October  4,  2001.  On  October  23; 
2001 ,  the  Commission  will  make 
available  to  parties  all  information  on 
which  they  have  not  had  an  opportunity 
to  comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  October  25,  2001,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  nUes. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  ndes.  The 
Commission's  rules  do  not  authorize 
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filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §  207.21  of  the  Commission's 
rules. 

By  order  of  the  Commission. 

Issued:  June  8.  2001. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc.  01-14889  Filed  6-12-01;  8:45  am] 
BILUNQ  CODE  7020-02-P 


NATIONAL  COUNaL  ON  CMSABIUTY 

Sunshine  Act  Meeting 

agency:  National  Council  on  Disability. 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability  (NCD). 
Notice  of  this  meeting  is  required  under 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act,  (Pub.  L.  94-^09). 
QUARTERLY  MEETING  DATES:  August  6-7, 
2001,  8:30  a.m.  to  5:00  p.m. 
LOCATION:  Marriott  Hotel  at  Metro 
Center.  775  12th  Street,  NW, 
Washington.  DC;  202-737-2200. 
CONTACT  INFORMATION:  Mark  S.  Quigley, 
Public  AHairs  Specialist,  National 
Coimcil  on  Disability,  1331  F  Street 
NW,  Suite  1050,  Washington,  DC 
20004-1107;  202-272-2004  (Voice), 
202-272-2074  (TTY),  202-272-2022 
(Fax). 

AGENCY  mission:  NCD  is  an  independent 
federal  agency  composed  of  15  members 
appointed  by  the  President  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportiinity  for  all 
people  with  disabilities,  including 
people  from  culturally  diverse 
backgrounds,  regardless  of  the  nature  or 
significance  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing  sign 
language  interpreters  or  other  disability 
accommodations  should  notify  NCD  at 
least  one  week  prior  to  this  meeting. 


LANGUAGE  TRANSLATION:  In  accordance 
with  Executive  Order  13166,  Improving 
Access  to  Services  for  Persons  with 
Limited  English  Proficiency,  those 
people  with  disabilities  who  are  limited 
English  proficient  and  seek  translation 
services  for  this  meeting  should  notify 
NCD  at  least  one  week  prior  to  this 
meeting. 

MULTIPLE  CHEMICAL  SENSTTIVITY/ 
ENVIRONMENTAL  lUNESS:  People  v<dth 
midtiple  chemical  sensitivity/ 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  to  attend  this  meeting.  To 
reduce  such  exposure,  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  the  meeting. 
Smoking  is  prohibited  in  the  meeting 
room  and  surrounding  area. 

OPEN  MEETING:  In  accordance  with  the 
GovOTnment  in  the  Sunshine  Act  and 
NCD's  bylaws,  this  quarterly  meeting 
will  be  open  to  the  public  for 
observation,  except  where  NCD 
determines  that  a  meeting  or  portion 
thereof  should  be  closed  in  accordance 
with  NCD's  regulations  pursuant  to  the 
Government  in  the  Sunshine  Act.  A 
majority  of  NCD  members  present  shall 
determine  when  a  meeting  or  portion 
thereof  is  closed  to  the  public,  in 
accordance  with  the  Government  in  the 
Simshine  Act.  At  meetings  open  to  the 
public,  NCD  may  determine  when  non- 
members  may  participate  in  its 
discussions.  Observers  are  not  expected 
to  participate  in  NCD  meetings  unless 
requested  to  do  so  by  an  NCD  member 
and  recognized  by  the  NCD  chairperson. 

AGENDA:  The  proposed  agenda  includes: 

Reports  from  the  Chairperson  and  the 
Executive  Director 

Committee  Meetings  and  Committee 
Reports 

Executive  Session  (closed) 

Unfinished  Biisiness 

New  Business 

Annoimcements 

Adjournment 

Records  will  be  kept  of  all  National 
Coimcil  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  IX],  on  June  8, 
2001. 

Ethel  0.  Briggs, 

Executive  Director. 

[FR  Doc.  01-15033  Filed  6-11-01;  1:33  pm] 

nUJNO  CODE  6a20-MA-H 


PEACE  CORPS 

Proposed  Infonnation  Collection 
Requests 

AGENCY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  to  the  Office  of  Management  and 
Budget  (Reinstatement  of  OMB  Control 
Number  0420-0525). 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C. 
chapter  35),  the  Peace  Corps  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of 
information  collection,  OMB  Control 
Number  0420-«525,  the  Peace  Corps 
Fellows/USA  Program  Alumni 
Questionnaire  form  to  be  used  by  the 
Peace  Corps  Fellows/USA  Program. 
This  is  a  reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired.  The 
purpose  of  this  notice  is  to  allow  for 
public  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Peace  Corps, 
including  whether  the  information  will 
have  practical  use;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
the  clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  a^e  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 

A  copy  of  the  proposed  information 
collection  form  may  be  obtained  from 
Dr.  Cathryn  Ballou,  Office  of  Domestic 
Programs,  Peace  Corps,  1111  20th 
Street,  NW,  Room  2101,  Washington, 
DC  20526.  Dr.  Ballou  can  be  contacted 
by  telephone  at  202-692-1432  or  800- 
424-8580  ext  1432.  Comments  on  the 
form  should  also  be  addressed  to  the 
attention  of  Dr.  Ballou  and  should  be 
received  on  or  before  August  13,  2001. 

Information  Collection  Abstract 

Title:  Peace  Corps  Fellows/USA 
Program  Alumni  Questionnaire. 

Need  for  and  Use  of  this  Infonnation: 
This  form  is  completed  volimtarily  by 
returned  Peace  Corps  Volunteers  who 
have  completed  graduate  study  as  part 
of  the  Peace  Corps  Fellows/USA 
Program.  The  information  provided  by 
the  respondents  is  necessary  for 
evaluating  the  quality  of  individual 
programs,  for  determining  whether 
graduates  education  programs  have 
remained  in  teaching,  health  and/or 


community /economic  development 
careers  and  for  seeking  futiu«  funding. 
Programmatic  information  will  be 
disseminated  to  individual  programs 
and  portions  of  the  data  collected  will 
be  incorporated  into  grant  proposals  and 
reports.  Participation  in  this  program 
also  fulfills  the  third  goal  of  the  Peace 
Corps  as  required  by  Congressional 
legislation  and  to  enhance  the  Peace 
Corps  Fellows/USA  Program. 

Respondents:  Returned  Peace  Corps 
-Volunteers  (Peace  Corps  Fellows/USA 
Program  Alumni)  only. 

Respondent's  Obligation  to  Rely: 
Voluntary. 

Burden  on  the  Public 

a.  Annual  reporting  burden:  250 
hours. 

b.  Annual  record  keeping  burden:  0 
hours. 

c.  Estimated  average  burden  per 
response:  30  minutes. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  500. 

I.  Estimated  cost  to  respondents: 
$7.24. 

At  this  time,  responses  will  be 
returned  by  mail. 

This  notice  is  issued  in  Washington,  EXZ, 
on  June  1,  2001. 

Doug  Warrecke, 

Acting,  Chief  Infonnation  Officer  and 

Associate  Director  for  Management. 

(FR  Doc.  01-14887  Filed  6-12-01;  8:45  am] 

BHJJNG  CODE  6061-«1-«l 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raifroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summaiy  of  Proposal(s) 

(1)  Collection  title:  Investigation  of 
Claim  for  Possible  Days  of  Employment. 

(2)  Form(s)  submitted:  ID-5S(SUP). 

(3)  OMB  Number:  N/^. 

(4)  Expiration  date  of  current  OMB 
clearance:  N/A. 

(5)  Type  of  request:  New. 

(6)  Respondents:  Business  or  other  for 
profit. 

(7)  Estimated  annual  number  of 
respondents:  80. 

(8)  Total  annual  responses:  80. 

(9)  Total  annual  reporting  hours:  13. 

(10)  Collection  description:  Under  the 
Railroad  Unemployment  Insurance  Act, 
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unemployment  or  sickness  benefits  are 
not  payable  for  any  day  in  which 
remuneration  is  payable  or  accrues  to 
the  claimant.  The  collection  will  obtain 
information  about  compensation 
credited  to  an  employee  during  a  period 
when  the  employee  claimed 
unemployment  or  sickness  benefits  fitjm 
their  railroad  employer. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois,  60611-2092 
and  the  OMB  review,  Joe  Lackey  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  01-14888  Filed  6-12-01;  8:45  am) 

BNXINQ  COOE  7906-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Infonnation  Services,  Washington, 
DC  20549. 

Extension:  Rule  17a-5  and  Form  X- 
17A-5,  SEC  File  No.  270-155,  OMB 
Control  No.  3235-0123 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17a-5  under  the  Securities 
Exchange  Act  of  1934  is  the  basic 
reporting  rule  for  brokers  and  dealers, 
and  Form  X-17A-5,  the  Financial  and 
Operational  Combined  Uniform  Single 
Report,  is  the  basic  document  for 
reporting  the  financial  and  operational 
condition  of  securities  brokers  and 
dealers. 

The  staff  estimates  that  approximately 
7,230  respondents  respond  to  this 
collection  of  information  33,870  times 
annually,  with  a  total  burden  of  12 
hours  for  each  response,  based  upon 
past  submissions.  The  staff  estimates 


that  the  avwage  nimiber  of  hoiirs 
necessary  to  comply  with  the 
requirements  of  Rule  17a-5  is  406,440 
hours.  The  average  cost  per  hour  is 
$113.  Therefore,  the  total  cost  of 
compliance  for  the  respondents  is 
$45,927,720. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  June  5,  2001. 
Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  01-14869  Filed  6-12-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension:  Rule  llAcl-4,  SEC  File 
No.  270-405,  OMB  Contit)l  No.  3235- 
0462 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.,  the  Securities 
and  Exchange  Conmussion 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  llAcl-4  (17  C.F.R.  240.1  lAcl- 
4]  under  the  Securities  Exchange  Act  of 
1934  requires  specialists  and  market 
makers  to  publicly  display  a  customer 


31952 


Federal  Register /Vol.  66,  No.  114  /  Wednesday,  June  13.  2001 /Notices 


limit  order  when  that  limit  order  is 
priced  superior  to  the  quote  that  is 
currently  being  displayed  by  the 
specialist  or  market  maker.  Customer 
limit  orders  that  match  the  bid  or  offer 
being  displayed  by  the  specialist  or 
market  maker  must  also  be  displayed  if 
the  limit  order  price  matches  the 
national  best  bid  or  offer.  It  is  estimated 
that  approximately  926  broker  and 
dealer  respondents  incur  an  aggregate 
burden  of  9,056  hours  per  year  to 
comply  with  this  rule. 

Rule  llAcl-4  does  not  contain  record 
retention  requirements.  Compliance 
with  the  rule  is  mandatory.  Responses 
are  not  confidential.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  uxiless  it  displays  a 
ciurently  valid  control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biuden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549. 

Dated:  June  6.  2001. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

{FR  Doc.  01-14871  Filed  6-12-01;  8:45  am] 

MUJNQ  COOe  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies 
Available  From:  Seciuities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Extension:  Rule  15a-6,  SEC  File  No. 
270-329,  OMB  Control  No.  3235-0371 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 


(44  U.S.C.  3501  et  seq.),  the  Secxmties 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  15a-6  imder  the  Seciuities 
Exchange  Act  of  1934  provides,  among 
other  things,  an  exemption  from  broker- 
dealer  registration  for  foreign  broker- 
dealers  that  effect  trades  with  or  for  U.S. 
institutional  investors  through  a  U.S. 
registered  broker-dealer,  provided  that 
the  U.S.  broker-dealer  obtains  certain 
information  about,  and  consents  to 
service  of  process  from,  the  personnel  of 
the  foreign  broker-dealer  involved  in 
such  transactions,  and  maintains  certain 
records  in  connection  therewith. 

These  requirements  are  intended  to 
ensiu-e  (a)  that  the  U.S.  broker-dealer 
will  receive  notice  of  the  identity  of, 
and  has  reviewed  the  backgroimd  of, 
foreign  personnel  who  will  contact  U.S. 
institutional  investors,  (b)  that  the 
foreign  broker-dealer  and  its  personnel 
effectively  may  be  served  with  process 
in  the  event  enforcement  action  is 
necessary,  and  (c)  that  the  Commission 
has  ready  access  to  information 
concerning  these  persons  and  their  U.S. 
securities  activities. 

In  general,  the  records  to  be 
maintained  under  Rule  15a— 6  must  be 
kept  for  the  applicable  time  periods  as 
set  forth  in  Rule  17a-4  under  the 
Exchange  Act  or,  with  respect  to  the 
consents  to  service  of  process,  for  a 
period  of  not  less  than  six  years  after  the 
applicable  person  ceases  engaging  in 
U.S.  securities  activities.  Reliance  on 
the  exemption  set  forth  in  Rule  15a-6  is 
volimtary,  but  if  a  foreign  broker-dealer 
elects  to  rely  on  such  exemption,  the 
collection  of  information  described 
therein  is  mandatory.  The  collection 
does  not  involve  confidential 
information.  It  is  estimated  that 
approximately  2,000  respondents  will 
incur  an  average  burden  of  three  hoiirs 
per  year  to  comply  with  this  rule,  for  a 
total  biu-den  of  6,000  hours.  At  an 
average  cost  per  hour  of  approximately 
$100,  the  resultant  total  cost  of 
compliance  for  the  respondents  is 
$600,000  per  year  (2,000  entities  x  3 
hours/entity  x  $100/hour  =  $600,000). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid  , 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (a)  Desk  Office  of 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (b) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  the  Office  of 
Management  and  Budget  within  30  days 
of  this  notice. 

Dated:  ]une  6,  2001. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  01-14870  Filed  6-12-01;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMsa  No.  34-44396;  RIe  No.  10-131] 

The  Nasdaq  Stock  Market,  Inc.;  Notice 
of  Filing  of  Application  for  Registration 
as  a  National  Securities  Exchange 
Under  Section  6  of  the  Securities 
Exchange  Act  of  1934 

June  7,  2001. 

The  Nasdaq  STtock  Market,  Inc. 
("Nasdaq")  completed  its  application 
for  registration  as  a  national  securities 
exchange  ("Form  1")  under  section  6 ' 
of  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act")  and  submitted  it 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
on  March  15,  2001. ^  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  Nasdaq's  Form  1. 

I.  Background 

Until  recently,  Nasdaq  was  a  wholly- 
owned  subsidiary  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD").  On  April  14,  2000,  NASD 
members  voted  in  favor  of  a 
restructuring  plan  that  broadens  the 
owmership  of  Nasdaq  through  a  two- 
phase,  private  placement  of  common 
stock  and  warrants  to  include  not  only 
NASD  members,  but  also  Nasdaq 
issuers,  institutional  investors  and 
strategic  partners.  In  the  first  phase  of 
the  private  placement,  which  was 
completed  in  Jime  2000,  the  NASD  sold 
shares  and  issued  warrants  overlaying 


» 15  U.S.C.  78(f). 

2  See  Letter  to  Annette  L.  Nazareth.  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  from  Edward  S.  Knight,  Executive 
Vice  President  and  General  Counsel,  Nasdaq,  dated 
November  9,  2000.  Exhibits  A  and  C  to  Nasdaq's 
application  were  incomplete,  and  therefore  on 
March  15,  2001,  Nasdaq  submitted  to  the 
Commission  revised  Exhibits  A  and  C  to  address 
the  deficiencies.  As  a  result,  Nasdaq's  Form  1  was 
completed  and  officially  filed  with  the  Commission 
on  March  15.  2001. 


Federal  Register / Vol.  66,  No.  114 /Wednesday,  June  13,  2001 /Notices 


31953 


shares  of  Nasdaq  it  owned,  and  Nasdaq 
also  issued  and  sold  additional  shares. 
As  a  result,  the  NASD's  ownership 
interest  in  Nasdaq  was  reduced  from 
100%  to  60%.  The  second  phase  of  the 
private  placement  was  completed  on 
January  18,  2001,  and  as  a  result  the 
NASD's  ownership  interest  in  Nasdaq 
was  further  reduced  to  40%.^ 

Nasdaq  currently  is  operated  by  the 
NASD  pursuant  to  a  Plan  of  Allocation 
and  Delegation  of  Fimctions  by  the 
NASD  to  Subsidiaries  as  approved  by 
the  Commission.*  Until  approval  of 
Nasdaq's  exchange  registration,  the 
shares  of  common  stock  underlying 
imexercised  and  imexpired  warrants,  as 
well  as  the  shares  of  common  stock 
piut:hased  through  the  valid  exercise  of 
warrants,  will  be  voted  by  a  trustee  at 
I     the  direction  of  the  NASD.  Thus,  even 
though  the  NASD  has  divested  itself  of 
its  ownership  interest  and  currently 
does  not  own  a  controlling  interest  in 
Nasdaq,  the  NASD  nonetheless 
exercises  effective  control  over  Nasdaq 
through  voting  until  the  Commission 
approves  Nasdaq's  exchange 
registration. 

n.  Nasdaq's -Exchange  Registration 

Nasdaq  currently  is  exempt  from  the 
definition  of  "exchange"  under  Rule 
3al-l  because  it  is  operated  by  the 
NASD.5  Before  the  NASD  may 
relinquish  control,  Nasdaq  must  register 
as  a  national  securities  exchange.^ 
Accordingly,  Nasdaq  has  filed  a 
1    complete  Form  1 ,  including  all  of  the 
I    required  exhibits,  to  register  as  a 

national  securities  exchange. 
j        The  Form  1  provides  detailed 
I     information  about  Nasdaq  and  how  it 
'    proposes  to  satisfy  the  requirements  of 
j    the  Exchange  Act.  The  Commission 
1    shall  grant  such  registration  if  it  finds 
that  the  requirements  of  the  Exchange 


3  For  both  phases  of  the  private  placement,  the 
NASD's  percentage  ownership  of  Nasdaq  assumes 
that  all  warrants  sold  are  fully  exercised.  Recently. 
Nasdaq  also  announced  an  agreement  to  sell 
subordinated  debentures  convertible  into  Nasdaq 
common  stock  to  a  private  equity  firm.  If  fiilly 
converted,  this  private  equity  fiim  would  own 
approximately  9.8%  of  Nasdaq  common  stock.  The 
EHvision  currenUy  is  considering  changes  to 
Nasdaq's  Certificate  of  Incorporation  that  would  be 
necessary  to  consummate  the  sale  of  these 
debentures. 

♦  Securities  Exchange  Act  Release  No.  37107 
(April  11,  1996),  61  FR  16948  (April  18.  1996). 

'Pursuant  to  Rule  3al-l,  an  organization, 
association,  or  group  of  persons  shall  be  exempt 
from  the  definition  of  "exchange"  if  it  is  operated 
by  a  national  securities  association.  Unless  another 
exemption  from  the  definition  of  "exchange" 
applies,  such  organization,  association,  or  group  of 
persons  that  otherwise  meets  the  definition  of  an 
"exchange"  must  register  as  such  with  the 
Commission.  17  CFR  240.3al-l. 

•The  voting  trust  will  automatically  expire  and 
the  NASD  will  no  longer  control  or  operate  Nasdaq 
upon  Nasdaq's  registration  as  an  exchange. 


Act  and  the  rules  and  regulations 
thereimder  with  respect  to  Nasdaq  are 
satisfied.^  There  are  a  number  of 
implications  to  Nasdaq's  separation 
from  the  NASD  and  application  to 
register  and  operate  as  an  exchange.  For 
example,  Nasdaq  will  have  to 
demonstrate  that  it  has  the  capacity  to 
comply,  and  enforce  compliance  by  its 
members,  with  the  Exchange  Act  and  its 
own  rules."  In  addition,  while  members 
of  a  national  securities  association  are 
not  subject  to  section  10(a)  ^  when 
trading  Nasdaq  stocks,  if  the  -~ 

Commission  approves  Nasdaq's 
registration  as  an  exchange.  Section 
10(a)  will  apply  to  such  trading. 
Moreover,  while  Nasdaq  members  are 
not  subject  to  section  11(a)  i°  of  the 
Exchange  Act  for  their  Nasdaq 
transactions,  they  would  be  subject  to 

-  section  11(a)  if  Nasdaq  becomes  an 
exchange.  Furthermore,  while  the  Form 
1  contemplates  that  Nasdaq  will  be  an 
exchange  trading  Nasdaq  National 
Market  securities  and  Nasdaq  SmallCap 

^securities,  the  future  operation  of  the 
Over-the-Counter  Bulletin  Board  must 
be  addressed.  Before  Nasdaq  can  register 
as  a  national  securities  exchange,  it 
must  be  able  to  satisfy  its  obligations 
imder  section  llA  "  of  the  Act.  Finally, 
Nasdaq's  exchange  registration  has 
implications  for  the  NASD  which,  as  a 
national  securities  association,  will 
continue  to  be  required  to  collect  bids, 
offers  and  quotation  sizes  for  those 
entities  seeking  to  trade  listed  seciuities, 
including  Nasdaq  securities,  otherwise 
than  on  a  national  securities 
exchange. '2  The  Commission  notes  that 
the  NASD's  quotation  and  transaction 
reporting  facility  must  be  operational 
upon  Nasdaq's  exchange  registration. 

m.  Solicitation  of  Conunents 

A  complete  copy  of  Nasdaq's  Form  1 
is  available  in  the  Commission's  Public 
Reference  Room,  File  No.  10-131. 
Portions  of  Nasdaq's  Form  1 ,  including 
Nasdaq's  rules,  also  are  available  on  the 
Commission's  website  at  http:/ 
www.sec.gov/rules/other.shtml. 
Interested  persons  should  submit  three 
copies  of  their  written  data,  views  and 
opinions  on  Nasdaq's  Form  1  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  D.C.  20549- 
0609.  Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 


address:  rule-cominents@sec.gov. 
Comments  must  be  received  on  or 
before  July  30,  2001.  All  comment 
letters  should  refer  to  File  No.  10-131; 
this  file  niunber  should  be  included  on 
the  subject  line  if  comments  are 
submitted  using  E-mail.  The 
Commission  requests  that  commenters 
focus  on  issues  raised  in  Nasdaq's  Form 
1,  File  No.  10-131,  when  submitting 
comments  in  response  to  this  notice. 
Commenters  wishing  to  address  another 
specific  rule  filing  by  the  NASD 
pending  with  the  Commission  should 
direct  their  comments  to  that  specific 
rule  proposal.  Copies  of  all  submissions, 
amendments,  and  all  written  statements 
will  be  available  for  public  inspection 
and  copying  at  the  Commission's  Public 
Reference  Room.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
website  [http://www.sec.gov). 

For  questions  regarding  this  release, 
contact  Rebekah  Liu,  Special  (Ik)unsel,  at 
(202)  942-0133;  Geoffrey  Pemble, 
Attorney,  at  (202)  942-0757,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
Washington,  DC  20549-1001. 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  01-14831  Filed  6-12-01;  8:45  am) 
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'Section  19(a)  of  the  Exchange  Act,  15  U.S.C. 
78(s)(a). 

•  15  U.S.C.  78J(bHl). 

•15  U.S.C.  78j(a). 

'0  15  U.S.C.  78k(«). 

"  15  U.S.C.  78k-l. 

"17  CFR  240.11Acl-l(b)l(ii). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  RsIsmi  No. 
24999;  812-12406] 

AB  Funds  Trust,  0t  Ml.;  Notics  of 
Appllcstlon 

June  7,  2001. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  application  imder  (a) 
Section  12(d)(l)(J)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 
requesting  an  exemption  from  section 
12(d)(1)  of  the  Act;  sections  6(c)  and 
17(b)  of  the  Act  requesting  an 
exemption  from  section  17(a)  of  the  Act; 
and  section  17(d)  of  the  Act  and  rule 
1 7d-l  under  the  Act  to  permit  certain 
joint  transactions;  (b)  section  12(d){l)(J) 
of  the  Act  requesting  an  exemption  from 
section  12(d)(l)(G)(i)(n)  of  the  Act;  (c) 
sections  6(c),  10(f)  and  17(b)  of  the  Act 
requesting  an  exemption  fitjm  sections 
17(a).  17(e),  10(f)  and  12(d)(3)  of  the  Act 
and  rule  17e-l  under  the  Act;  and  (d) 
section  1 7(b)  of  the  Act  requesting  an 
exemption  from  section  1 7(a)  of  the  Act. 
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Summary  of  the  Application: 
Applicants  seek  an  order  to  permit 
certain  common  trust  funds  to  transfer 
their  assets  to  certain  series  of  a 
registered  open-end  management 
investment  company  in  exchange  for 
shares  of  the  series,  and  to  permit 
certain  series  of  the  open-end 
management  investment  company  (a)  to 
invest  cash  reserves  in  an  affiliated 
money  market  fund;  (b)  to  operate  as 
funds  of  funds,  investing  a  portion  of 
their  assets  directly  in  securities;  and  (c) 
advised  by  several  investment  advisers, 
to  engage  in  principal  and  brokerage 
transactions  with  a  broker-dealer 
affiliated  with  one  of  the  investment 
advisers  or  to  purchase  securities  in 
certain  underwritings.  The  transactions 
would  be  between  a  broker-dealer  and  a 
portion  of  the  investment  company's 
portfoho  not  advised  by  the  adviser 
affiliated  with  that  broker-dealer.  The 
order  also  would  permit  these 
investment  companies  not  to  aggregate 
certain  purchases  from  an  underwriting 
syndicate  in  which  an  affiliated  person 
of  one  of  the  investment  advisers  is  a 
principal  underwriter.  Further, 
applicants  request  relief  to  permit  a 
portion  of  an  investment  company's 
portfolio  to  purchase  securities  issued 
by  an  affiliated  person  of  sm  investment 
adviser  to  another  portion,  subject  to  the 
limits  in  rule  12d3-l  under  the  Act. 

Applicants:  AB  Fimds  Trust 
("Trust"),  Annuity  Board  of  the 
Southern  Baptist  Convention  ("Annuity 
Board")  and  SBC  Financial  Services, 
Inc.  ("Adviser"). 

Filing  Dates:  The  application  was 
filed  on  January  12,  2001  and  amended 
on  June  7,  2001.  Applicants  have  agreed 
to  file  another  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  Jime  28,  2001  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers.'a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notffied  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 


NW.,  Washington,  DC  20549-0609. 
Apphcants,  Rodney  R.  Miller,  Esq., 
Annuity  Board  of  the  Southern  Baptist 
Convention,  2401  Cedar  Springs  Road, 
Dallas,  Texas  75201-1407. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Goldstein,  Senior  Counsel,  at 
(202)  942-0646  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  FifUi  Street,  NW.,  Washington,  EX: 
20549-0102,  (tel.  (202)  942-8090). 

Applicants'  Representations 

A.  Overview 

1.  The  Annuity  Board  is  a  Texas  non- 
profit corporation  that  sponsors  and 
maintains  retirement  and  welfare 
benefit  plans  ("plans")  for  the 
employees  of  churches  and 
organizations  controlled  by,  or 
associated  with,  the  Southern  Baptist 
Convention  ("SBC").  The  plans  invest 
primarily  in  four  Southern  Baptist 
investment  funds  ("BIFs")  and  nine 
Southern  Baptist  investment  pools 
("BIPs"),  all  of  which  are  maintained  by 
the  Annuity  Board.  The  BIFs  allocate 
investments  among  the  BIPs  to  achieve 
in  asset  allocation  that  is  appropriate  to 
each  BIF's  investment  strategy, 
generally  balancing  fixed  income  and 
equity  exposure  in  proportion  to  a  BIF's 
risk  level.  The  BIFs  and  the  BIPs  are 
managed  in  accordance  with  the  moral 
and  ethical  principles  of  the  SBC  and 
are  exempt  from  registration  as 
investment  companies  pursuant  to 
section  3(c)(14)  of  the  Act. 

2.  The  Annuity  Board  has  been 
charged  with  providing  an  expanded 
range  of  investment  opportunities  to 
Southern  Baptist  organizations  and  to 
persons  eligible  to  participate  in  the 
plans  provided  by  the  Annuity  Board. 
These  expanded  services,  which  would 
not  be  consistent  with  maintenance  of 
the  BIPs'  and  BIFs'  exemption  from 
registration  under  the  Act,  will  be 
provided  by  the  Trust. 

3.  The  Trust,  established  as  a 
Delaware  business  trust,  will  register 
under  the  Act  as  an  open-end 
management  investment  company.  The 
Trust  will  have  thirteen  series 
(collectively,  the  "Funds").  Four  of  the 
F\mds  will  operate  as  funds  of  funds 
pursuant  to  Section  12(d)(1)(G)  imder 
the  Act  (the  "Blended  Funds").  The 
Blended  Funds  will  allocate  their 
investments  among  the  nine  other 
Funds  (the  "Select  Funds").  Investors 


may  also  purchase  shares  of  the  Select 
Funds  directiy. 

4.  The  Adviser,  a  controlled  affiliate 
of  the  Annuity  Board,  will  act  as 
investment  adviser  to  the  Tnist,  and 
will  register  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act"),  prior  to  serving 
as  investment  adviser  to  the  Trust.  With 
the  exception  of  two  Fimds,  at  least  two 
subadvisers  will  exercise  discretion  over 
each  Select  Fund's  assets 
("Subadvisers").  Each  Subadviser  will 
be  registered,  or  exempt  from 
registration,  under  the  Advisers  Act. 
The  Board  of  Trustees  of  the  Trust 
("Board")  will  have  overall 
responsibility  for  the  management  of  the 
Funds. 

5.  The  Annuity  Board  proposes  to 
transfer  the  assets  of  the  BIPs  and  the 
BIFs  to  the  corresponding  Select  Funds 
and  the  Blended  Funds,  in  exchange  for 
shares  of  those  Funds  (the  "Transfer"). 
Following  the  Transfer,  the  BIPs  and 
BIFs  will  terminate.  Applicants  request 
an  order  imder  the  Act  to  permit  the 
Transfer  and  exemptions  from  certain 
provisions  of  the  Act  relating  to  the 
operation  of  the  Trust.  Applicants 
request  that  the  relief  (except  the  relief 
relating  to  the  Transfer)  apply  to  any 
future  series  of  the  Trust  and  to  any 
future  registered  open-end  management 
investment  company  advised  by  the 
Adviser  or  any  entity  controlling, 
controlled  by,  or  imder  common  control 
with  the  Adviser.' 

B.  Investment  of  Cash  Reserves  in  the 
Money  Market  Fund 

1.  Other  than  the  Select  Fund  that  is 
a  money  market  Fund  that  complies 
with  rule  2a-7  imder  the  Act  ("Money 
Market  Fund"),  each  Select  Fund  (an 
"Investing  Select  Fimd")  has,  or  may  be 
expected  to  have,  cash  balances  that 
have  not  been  invested  in  portfolio 
securities  ("Cash  Reserves").  The  Cash 
Reserves  may  result  from  a  variety  of 
sources,  including  dividends  or  interest 
received  from  portfolio  seciuities, 
imsettied  securities  transactions, 
reserves  held  for  investment  strategy 
purposes,  scheduled  maturity  of 
investments,  liquidation  of  investment 
securities  to  meet  anticipated 
redemptions  or  dividend  payments,  and 
new  cash  received  from  investors. 

2.  Applicants  request  an  order  to 
permit  the  Investing  Select  Funds  to 
invest  their  Cash  Reserves  in  shares  of 
the  Money  Market  Fund  and  to  permit 
the  Money  Market  Fund  to  sell  its 


<  Applicants  state  that  any  entity  that  currently 
intends  to  rely  on  the  exemptive  order  requested  is 
named  as  an  applicant  and  that  any  other  existing 
or  future  entity  that  relies  on  the  order  will  comply 
with  the  terms  and  conditions  of  the  application. 
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shares  to,  and  redeem  such  shares  from, 
the  Investing  Select  Fimds.  The 
investment  by  each  Investing  Select 
Fund  in  shares  of  the  Money  Market 
Fund  will  be  made  in  accordance  with 
that  Investing  Select  Fund's  investment 
policies  and  restrictions  as  set  forth  in 
its  registration  statement. 

C.  Funds  of  Funds 

Each  Blended  Fund  proposes  to  invest 
in  shares  of  the  Select  Funds  while  also 
investing  a  portion  of  its  assets  directly 
in  exchange  listed  equity  futures 
contracts  and  exchange  listed  U.S. 
Treasury  futures  contracts.  Applicants 
request  an  exemption  pursuant  to 
Section  12(d)(l)(J)  of  the  Act  from 
Section  12(d)(l)(G)(i)(II)  of  the  Act  to 
the  extent  necessary  to  permit  each  of 
the  Blended  Funds,  which  will 
otherwise  operate  pursuant  to  Section 
12(d)(1)(G)  of  the  Act,  to  make  such 
direct  investments.  These  direct 
investments  will  not  include  shares  of 
any  investment  companies. 

D.  Transactions  Involving  Funds  With 
Multiple  Subadvisers 

1 .  With  the  exception  of  two  Select 
Funds,  each  of  the  Select  Funds  wiU 
have  more  than  one  Subadviser.  Each 
Subadviser  will  exercise  discretion  to 
purchase  and  sell  securities  for  a 
discrete  portion  of  a  Select  Fund's  assets 
(each  portion,  a  "Segment")  in 
accordance  with  the  Select  Fund's 
objectives,  policies  and  restrictions. 
Each  Subadviser  is  paid  direcUy  by  the 
Select  Fund  it  advises,  based  on  a 
percentage  of  the  value  of  the  Select 
Fund's  assets  allocated  to  its 
management.  The  Adviser  also  may 
directiy  advise  a  Segment  of  a  Select 
i      Fund. 

]  2.  Applicants  request  an  exemption  to 

I      permit:  (a)  Any  broker-dealer  registered 
1      under  the  Securities  Exchange  Act  of 
1934  (the  "1934  Act")  that  itself  serves 
as  Subadviser  (either  directiy  or  through 
a  separate  operation  division) 
("Affiliated  Subadviser")  or  is  an 
affiliated  person  of  a  Subadviser  to  a 
Segment  of  a  Select  Fund  ("Affiliated 
Broker-Dealer")  to  engage  in  principal 
transactions  with  a  Segment  of  the 
Select  Fund  that  is  advised  by  another 
Subadviser  that  is  not  an  affiliated 
person  of  the  Affiliated  Broker-Dealer  or 
the  Affiliated  Subadviser  (an 
"Unaffiliated  Subadviser")  (each  such 
Segment,  an  "Unaffiliated  Segment");^ 


^The  terms  "Unaffiliated  Subadviser," 
"Subadviser."  and  "UnafUhated  Segment"  include 
the  Adviser  and  the  Segment  of  a  Select  Fund 
directly  advised  by  the  Adviser,  respectively, 
provided  that  the  Adviser  manages  its  Segment  of 
the  Select  Fund  independently  of  the  Segments 
managed  by  the  other  Subadvisers  to  the  Select 


(b)  an  Affiliated  Broker-Dealer  to 
provide  brokerage  services  to  an 
Unaffiliated  Segment,  and  the 
Unaffiliated  Segment  to  utilize  such 
brokerage  services,  without  complying 
with  rule  17e-l(b)  and  (c)  luder  the 
Act;  (c)  an  Unaffiliated  Segment  to 
purchase  securities  during  the  existence 
of  an  underwriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Subadviser  or  a  person  of 
which  an  Affiliated  Subadviser  is  an 
affiliated  person  (an  "Affiliated 
Underwriter");  (d)  a  Segment  advised  by 
an  Affiliated  Subadviser  ("Affiliated 
Segment")  to  purchase  securities  during 
the  existence  of  an  underwriting 
syndicate,  a  principal  underwriter  of 
.which  is  an  Affiliated  Underwriter,  in 
accordance  with  the  conditions  of  rule 
lOf-3  except  that  paragraph  (b)(7)  of  the 
rule  would  not  require  the  aggregation 
of  purchases  by  the  Affiliated  Segment 
with  purchases  by  an  Unaffiliated 
Segment,  and  (e)  an  Unaffiliated 
Segment  to  purchase  securities  issued 
by  an  Affiliated  Subadviser  or  an 
affiliated  person  of  the  Affiliated 
Subadviser  engaged  in  securities-related 
activities  ("Securities  Affiliate"),  within 
the  limits  of  rule  12d3-l  under  the  Act. 

E.  The  Transfer 

Applicants  request  an  exemption, 
pursuant  to  section  17(b)  of  the  Act, 
from  section  17(a)  to  permit  the 
following  proposed  transactions 
constituting  the  Transfer:  (a)  Each  BIP 
will  transfer  its  assets  to  a 
corresponding  Select  Fund  in  exchange 
for  shares  of  the  Select  Fund  and  then 
distribute  the  Select  Fund  shares,  pro 
rata,  to  its  shareholders;  and  (b)  each 
BIF  will  transfer  its  assets  to  a 
corresponding  Blended  Fund  in 
exchange  for  shares  of  the  Blended 
Funds  and  then  distribute  shares  of  the 
Blended  Funds  pro  rata  to  its 
shareholders. 

Applicants'  Legal  Analysis 

A.  Investment  of  Cash  Reserves  by  the 
Investing  Select  Funds  in  the  Money 
Market  Fund 

1.  Section  12(d)(1)  of  the  Act 

a  Section  12(d)(1)(A)  of  the  Act 
provides  that  a  registered  investment 
company  may  not  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 


Fund,  and  the  Adviser  does  not  control  or  influence 
any  other  Subadviser's  investment  decisions  for  its 
Segment  of  the  Select  Fund.  The  Adviser  does  not 
currently  manage  any  Select  Fund. 


other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  outstanding  voting  stock,  or 
if  the  sale  will  cause  more  than  10%  of 
the  acquired  company's  voting  stock  to 
be  owned  by  investment  companies. 

b.  Section  12(d)(l)(J)  of  the  Act 
provides  that  the  Commission  may 
exempt  any  persons  or  transactions  from 
any  provision  of  section  12(d)(1)  to  the 
extent  that  the  exemption  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Applicants 
request  an  order  under  section 
12(d)(l)(J)  of  the  Act  to  permit  the 
Investing  Select  Funds  to  purchase 
shares  of  the  Money  Market  Fund  in 
excess  of  the  limits  of  section 
12(d)(1)(A)  and  the  Money  Market  Fund 
to  sell  its  shares  to  the  Investing  Select 
Funds  in  excess  of  the  limits  of  section 
12(d)(1)(B). 

c.  Applicants  maintain  that  the 
proposed  transactions  will  not  result  in 
the  abuses  that  sections  12(d)(1)(A)  and 
(B)  were  intended  to  address. 
Applicants  state  that  the  Money  Market 
Fund  will  be  managed  specifically  to 
maintain  a  highly  liquid  portfolio,  and 
access  to  it  will  enhance  each  Investing 
Select  Fund's  ability  to  manage  Cash 
Reserves.  Applicants  state  that  there 
will  not  be  an  inappropriate  layering  of 
fees  because  shares  of  the  Money  Market 
Fund  sold  to  or  redeemed  by  the 
Investing  Select  Funds  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
distiibution  fee  adopted  in  accordance 
with  rule  12b-l  under  the  Act.  or  a 
service  fee.  Applicants  state  that  if  the 
Money  Market  Fund  shares  were  subject 
to  such  fees,  the  Adviser  will  waive  its 
advisory  fee  for  each  Investing  Select 
Fund  in  an  amount  that  offsets  the 
amount  of  the  fees.  In  addition,  in 
connection  with  approving  an 
investment  advisory  contract  under 
section  15  of  the  Act.  the  Board  of  the 
Investing  Select  Fund  will  consider  to 
what  extent  the  advisory  fee  paid  by  the' 
Investing  Select  Fund  to  the  Adviser 
should  be  reduced  as  a  result  of  the 
Cash  Reserves  being  invested  in  the 
Money  Market  Fund.  Each  Investing 
Select  Fund  also  will  invest  Cash 
Reserves  in  the  Money  Market  Fund 
only  to  the  extent  that  the  Investing 
Select  Fund's  aggregate  investment  of 
Cash  Reserves  in  the  Money  Market 
Fund  does  not  exceed  25%  of  the 
Investing  Select  Fund's  total  assets. 
Applicants  also  state  that  the  Money 
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Market  Fund  will  not  acquire  securities 
of  any  investment  company  in  excess  of 
the  limits  of  section  12(d)(l)(A]  of  the 
Act. 

2.  Section  17(a)  of  the  Act 

a.  Sections  17(a)(1)  and  (2)  of  the  Act 
make  it  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  the 
affiliated  person,  acting  as  principal,  to 
sell  or  purchase  any  security  to  or  from 
the  company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  any  person  5%  or 
more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
o%vned,  controlled,  or  held  with  power 
to  vote  by  the  other  person:  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  other  person;  and.  in  the  case 
of  an  investment  company,  its 
investment  adviser. 

b.  Because  the  Adviser  will  serve  as 
each  Select  Fund's  investment  adviser, 
the  Funds  may  be  deemed  to  be  under 
common  control  and  therefore  affiliated 
persons,  or  affiliated  persons  of  an 
affiliated  person,  of  each  other.  In 
addition,  the  Funds  could  be  deemed  to 
be  under  common  control  by  virtue  of 
the  feet  that  they  share  a  common 
Board.  In  addition,  if  an  Investing  Select 
Fund  purchases  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Money  Market  Fund,  the  Investing 
Select  Fund  and  Money  Market  Fund 
would  be  affiliated  persons  of  each 
other.  Accordingly,  applicants  state  that 
the  sale  and  redemption  of  shares  of  the 
Money  Market  Fund  by  the  Investing 
Select  Fund  may  be  prohibited  by 
section  17(a). 

c.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  1 7(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned 
and  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  authorizes  the 
Commission  to  exempt  persons  or 
transactions,  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  puirposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act. 

d.  Applicants  request  an  order  imder 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Investing  Select  Funds  to 
purchase  and  redeem  shares  of  the 
Money  Market  Fund.  Applicants  state 


that  the  proposed  transactions  satisfy 
the  standards  of  sections  6(c)  and  17(b) 
of  the  Act.  Applicants  state  that  the 
consideration  paid  and  received  on  the 
sale  and  redemption  of  shares  of  the 
Money  Market  Fimd  will  be  based  on 
the  current  net  asset  value  per  share  of 
the  Money  Market  Fund.  Applicants 
also  state  that  the  Investing  Select 
Funds  will  retain  their  ability  to  invest 
their  Cash  Reserves  directly  in  money 
market  instruments  and  other  short-term 
instnunents  if  they  can  obtain  a  higher 
rate  of  return  or  for  any  other  reason. 
The  Money  Market  Fimd  also  reserves 
the  ri^t  to  discontinue  selling  shares  to 
any  of  the  Investing  Select  Funds  if  the 
Boiard  determines  diat  the  sales  would 
adversely  affect  the  Money  Market 
Fund's  management  and  operations.  In 
addition,  applicants  state  that  the 
investment  of  Cash  Reserves  of  the 
Investing  Select  Funds  in  shares  of  the 
Money  Market  Fund  %vill  be  effected  in 
accordance  with  each  Investing  Select 
Fund's  investment  restrictions  and  will 
be  consistent  with  each  Investing  Select 
Fund's  policies  as  set  forth  in  its 
r^istration  statement. 

3.  Section  17(d)  of  the  Act  and  Rule 
17d-l  undw  the  Act 

a.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  generally  prohibit 
an  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates  unless  the 
Commission  has  approved  the  joint 
arrangement  by  an  order.  Applicants 
state  that  each  Investing  Select  Fund 
and  the  Money  Market  Fimd,  by 
participating  in  the  proposed 
transactions,  and  the  Adviser,  by 
effecting  the  proposed  transactions, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  for  the  purposes  of 
section  17(d)  of  the  Act  and  rule  17d- 

1  under  the  Act. 

b.  In  passing  on  applications  for 
orders  under  section  17(d),  rule  17d-l 
requires  that  the  Commission  consider 
whether  an  investment  company's 
participation  in  a  joint  enterprise  or 
joint  arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  bom 
or  less  advantageous  than  that  of  other 
participants.  Applicants  state  that  the 
proposed  transactions  meet  the 
standards  for  an  order  under  rule  17d-. 
1.  Applicants  state  that  the  investment 
by  the  Investing  Select  Funds  of  Cash 
Reserves  in  shares  of  the  Money  Market 
Fund  would  be  on  the  same  basis  and 


would  be  indistinguishable  from  any 
other  shareholder  accoimt  maintained 
by  the  Money  Market  Fimd.  The 
proposed  transactions  will  provide  the 
potential  for  increased  returns  and 
reduced  costs  and  reduced  risks  for  the 
Investing  Select  Funds  and  their 
shareholders  and  are  consistent  with  the 
policies  and  piuposes  of  the  Act. 

B.  Investment  by  the  Blended  Funds  in 
the  Select  Funds 

1.  Section  12(d)(1)(G)  of  the  Act 
provides,  in  relevant  part,  that  section 
12(d)(1)  will  not  apply  to  securities  of 
a  registered  open-end  investment 
company  acquired  by  a  registered  open- 
end  investment  company  if:  (i)  The 
acquiring  company  and  the  acquired 
company  are  part  of  the  same  group  of 
investment  companies,  (ii)  the  acquiring 
company  holds  only  securities  of 
acquired  companies  that  are  part  of  the 
same  group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
not  excessive  under  rules  adopted 
pursuant  to  section  22(b)  or  section 
22(c)  of  the  Act  by  a  securities 
association  registered  under  section  ISA 
of  the  1934  Act  or  by  the  Commission: 
and  (iv)  the  acquired  company  has  a 
policy  that  prohibits  it  from  acquiring 
securities  of  registered  open-end 
management  investment  companies  in 
reliance  on  section  12(d)(1)(F)  or  (G). 
Applicants  state  that  the  proposed 
investment  by  the  Blended  Funds  in  the 
Select  Funds  would  comply  with  the 
provisions  of  section  12(d)(1)(G),  but  for 
the  feet  that  each  Blended  Fund's 
policies  contemplate  that  it  may  invest 

a  portion  of  its  assets  directly  in 
securities  other  than  those  specffied  in 
section  12(d)(l)(G)(i)(n). 

2.  Applicants  request  an  exemption 
under  section  12(d)(l)(J)  of  the  Act  from 
section  12(d)(l)(G)(i)(II).  Applicants 
assert  that  permitting  the  Blended 
Funds  to  invest  directly  in  securities  as 
described  in  the  application  would  not 
raise  any  of  the  concerns  that  the 
requirements  of  section  12(d)(l)(G)(i)(II) 
were  designed  to  address. 

C.  Transactions  Involving  Funds  With 
Multiple  Subadvisers 

1.  Principal  Transactions  Between  an 
Unaffiliated  Segment  and  an  Affiliated 
Broker-Dealer 

a.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  an  affiliated  person  of, 
promoter  of,  or  principal  underwriter 
for  such  company,  or  any  affiliated 
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person  of  an  affiliated  person,  promoter, 
or  principal  underwriter.  Section 
2(a)(3)(E)  of  the  Act  defines  an  affiliated 
person  to  be  any  investment  adviser  of 
an  investment  company,  and  section 
2(a)(3)(C)  of  the  Act  defines  an  affiliated 
person  of  another  person  to  include  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  such  person.  Applicants  assert  that 
an  Affiliated  Subadviser  would  be  an 
affiliated  person  of  a  Select  Fund,  and 
an  Affiliated  Broker-Dealer  would  be 
either  an  Affiliated  Subadviser  or  an 
affiliated  person  of  an  Affiliated 
Subadviser,  and  thus  an  affiliated 
person  of  an  affiliated  person  ("second- 
tier  affiliate")  of  a  Select  Fund, 
including  the  Unaffiliated  Segment. 
Accordingly,  applicants  state  that  any 
transactions  to  be  effected  by  an 
Unaffiliated  Subadviser  on  behalf  of  an 
Unaffiliated  Segment  of  a  Select  Fund 
with  an  Affiliated  Broker-Dealer  are 
subject  to  the  prohibitions  of  section 
17(a). 

b.  Applicants  seek  relief  under 
sections  6(c)  and  17(b)  to  exempt 
principal  transactions  prohibited  by 
section  17(a)  because  an  Affiliated 
Broker-Dealer  is  deemed  to  be  an 
affiliated  person  or  a  second-tier  affiliate 
of  an  Unaffiliated  Segment  of  a  Select 
Fimd  solely  because  an  Affiliated 
Subadviser  is  the  Subadviser  to  another 
Segment  of  the  Select  Fund.  The 
requested  relief  would  not  be  available 
if  the  AffUiated  Broker-Dealer  (except  by 
virtue  of  serving  as  a  Subadviser)  is  an 
affiliated  person  or  a  second-tier  affiliate 
of  the  Adviser,  principal  underwriter  or 
promoter  of  the  Trust,  the  Unaffiliated 
Subadviser  making  the  investment 
decision  or  any  officer,  director  or 
employee  of  the  Select  Fund. 

c.  Applicants  contend  that  section 
17(a)  is  intended  to  prevent  persons 
who  have  the  power  to  control  an 
investment  company  from  using  that 
power  to  the  person's  own  pecuniary 
advantage.  Applicants  assert  that  when 
the  person  acting  on  behalf  of  an 
investment  company  has  no  direct  or 
indirect  pecuniary  interest  in  a  party  to 
a  principal  transaction,  the  abuses  that 
section  1 7(a)  is  designed  to  prevent  are 
not  present.  Applicants  state  that  if  an 
Unaffiliated  Subadviser  purchases 
securities  on  behalf  of  an  Unaffiliated 
Segment  in  principal  transaction  with 
an  Affiliated  Broker-Dealer,  any  benefit 
that  might  inure  to  the  Affiliated  Broker- 
Dealer  would  not  be  shared  by  the 
Unaffiliated  Subadviser.  In  addition, 
applicants  state  that  Subadvisers  are 
paid  on  the  basis  of  a  percentage  of  the 
value  of  the  assets  of  the  Segment 
allocated  to  their  management.  The 
execution  of  a  transaction  to  the 


disadvantage  of  the  Unaffiliated 
Segment  would  disadvantage  the 
Unaffiliated  Subadviser  to  the  extent 
that  it  diminishes  the  value  of  the 
Unaffiliated  segment. 

d.  Applicants  state  that  each 
Subadviser's  contract  assigns  it 
responsibility  to  manage  a  Segment  of 
the  Select  Fund  and  that  each 
Subadviser  is  responsible  for  making 
independent  investment  and  brokerage 
allocation  decisions  based  on  its  own 
research  and  credit  evaluations. 
Applicants  represent  that  the  Adviser 
does  not  dictate  brokerage  allocation  or 
investment  decisions  to  any  Select  Fund 
advised  by  a  Subadviser,  or  have  the 
contractual  right  to  do  so,  except  with 
respect  to  a  Segment  advised  directly  by 
the  Adviser.  Applicants  contend  that,  in 
managing  a  discrete  Segment  of  a  Select 
Fund,  each  Subadviser  acts  for  all 
practical  purposes  as  though  it  is 
managing  a  separate  investment 
company. 

e.  Applicants  state  that  the  proposed 
transactions  will  be  consistent  with  the 
policies  of  the  Select  Fund  involved, 
since  each  Unaffiliated  Subadviser  is 
required  to  manage  the  Unaffiliated 
Segment  in  accordance  with  the 
investment  objectives  and  related 
investment  policies  of  the  Select  Fund 
as  described  in  its  registration 
statement.  Applicants  also  assert  that 
permitting  the  transactions  will  be 
consistent  with  the  general  purposes  of 
the  Act  and  in  the  public  interest 
because  the  ability  to  engage  in  the 
transactions  increases  the  likelihood  of 
a  Select  fund  achieving  best  price  and 
execution  on  its  principal  transactions, 
while  giving  rise  to  none  of  the  abuses 
that  the  Act  was  designed  to  prevent. 

Pajrment  of  Brokerage  Compensation  by 
an  Unaffiliated  Segment  to  an  Affiliated 
Broker-Dealer 

a.  Section  17(e)(2)  of  the  Act  prohibits 
an  affiliated  person  or  a  second-tier 
affiliate  of  a  registered  investment 
company  from  receiving  compensation 
for  acting  as  broker  in  connection  with 
the  sale  of  securities  to  or  by  the 
investment  company  if  the 
compensation  exceeds  the  limits 
prescribed  by  the  section  unless 
otherwise  permitted  by  rule  1 7e-l  ~ 
under  the  Act.  Rule  17-1  sets  forth  the 
conditions  under  which  an  affiliated 
person  or  a  second-tier  affiliate  of  an 
investment  company  may  receive  a 
commission  which  would  not  exceed 
the  "usual  and  customary  broker's 
commission"  for  purposes  of  section 
17(e)(2).  Rule  17e-l(b)  requires  the 
investment  company's  board  of 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 


under  section  2(a)(19)  of  the  Act,  to 
adopt  certain  procedures  and  to 
determine  at  least  quarterly  that  all 
transactions  effected  in  reliance  on  the 
rule  complied  with  the  procedures.  Rule 
17e-l(c)  specifies  the  records  that  must 
be  maintained  by  each  investment 
company  with  respect  to  any  transaction 
effected  pursuant  to  rule  17e-l. 

b.  As  discussed  above,  applicants 
state  that  an  Affiliated  Broker-Dealer  is 
either  an  affiliated  person  (as 
Subadviser  to  another  segment  of  a 
Select  Fund)  or  a  second-tier  affiliate  of 
an  Unaffiliated  Segment  and  thus 
subject  to  section  17(^.  Applicants 
request  an  exemption  under  section  6(c) 
from  section  17(e)  and  rule  17e-l  to  the 
extent  necessary  to  permit  an 
Unaffiliated  Segment  to  pay  brokerage 
compensation  to  an  Affiliated  Broker- 
Dealer  acting  as  broker  in  the  ordinary 
course  of  business  in  connection  with 
the  sale  of  securities  to  or  by  such 
Unaffiliated  Segment,  without 
complying  with  the  requirements  of  rule 
17e-l  (b)  and  (c).  The  requested 
exemption  would  apply  only  where  an 
Affiliated  Broker-Dealer  is  deemed  to  be 
an  affiliated  person  or  a  second-tier 
affiliate  of  an  Unaffiliated  Segment 
solely  because  an  Affiliated  Subadviser 
is  the  Subadviser  to  another  Segment  of 
the  same  Select  Fund.  The  relief  would 
not  apply  if  the  Affiliated  Broker-Dealer 
(except  by  virtue  of  serving  as 
Subadviser)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser, 
principal  underwriter  or  promoter  of  the 
Trust,  the  Unaffiliated  Subadviser  to  the 
Unaffiliated  Segment  of  the  Select  Fund, 
or  any  officer,  director  or  employee  of 
the  Select  Fund. 

c.  Applicants  believe  that  the 
proposed  brokerage  transactions  involve 
no  conflicts  of  interest  or  possibility  of 
self-dealing  and  will  meet  the  standards 
of  section  6(c).  AppUcants  state  that  the 
interests  of  an  Unaffiliated  Subadviser 
are  directly  aligned  with  the  interests  of 
the  Unaffiliated  Segment  it  advises,  and 
an  Unaffiliated  Subadviser  will  enter 
into  brokerage  transactions  with 
Affiliated  Broker-Dealers  only  if  the  fees 
charged  are  reasonable  and  fair,  as 
required  by  rule  17e-l(a)  under  the  Act. 
Applicants  also  note  that  an  Unaffiliated 
Subadviser  has  a  fiduciary  duty  to 
obtain  best  price  and  execution  for  the 
Unaffiliated  Segment. 

3.  Purchases  of  Securities  fitim  Offerings 
with  an  Affiliated  Underwriter 

a.  Section  10(f)  of  the  Act,  in  relevant 
part,  prohibits  a  registered  investment 
company  from  knowingly  purchasing  or 
otherwise  acquiring,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  (except  a 
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security  of  which  the  company  is  the 
issuer)  a  principal  underwriter  of  which 
is  an  officer,  director,  member  of  an 
advisory  board,  investment  adviser,  or 
employee  of  the  company,  or  an 
affiliated  person  of  any  of  those  persons. 
Section  10(0  also  provides  that  the 
Commission  may  exempt  by  order  any 
transaction  or  classes  of  transactions 
from  any  of  the  provisions  of  section 
10(f),  if  and  to  the  extent  that  such 
exemption  is  consistent  with  the 
protection  of  investors.  Rule  lOf-3 
under  the  Act  exempts  certain 
transactions  from  the  prohibitions  of 
section  10(f)  if  specified  conditions  are 
met.  Paragraph  0))(7)  of  rule  lOf-3  limits 
the  securities  purchased  by  the 
investment  company,  or  by  two  or  more 
investment  companies  having  the  same 
investment  adviser,  to  25%  of  the 
principal  amount  of  the  offering  of  the 
class  of  secunties. 

b.  Applicants  state  that  each 
Subadviser  to  a  Select  Fund,  although 
under  contract  to  manage  only  a  distinct 
Segment  of  the  Select  Fimd,  is 
considered  an  investment  adviser  to  the 
entire  Select  Fimd.  As  a  result, 
applicants,  state  that  all  purchases  of 
securities  by  an  Unaffiliated  Segment 
from  an  imderwriting  syndicate  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter  would  be  subject 
to  section  10(f). 

c  Applicants  request  reUef  under 
section  10(f)  from  section  10(f)  to  permit 
an  Unaffiliated  Segment  to  purchase 
securities  during  the  existence  of  an 
underwriting  or  selling  syndicate,  a 
principal  undwwriter  of  which  is  an 
Affiliated  Underwriter.  Applicants 
request  relief  from  section  10(f)  only  to 
the  extent  those  provisions  apply  solely 
because  an  Affiliated  Subadviser  is  an 
investment  adviser  to  the  Select  Fund. 
The  requested  relief  would  not  be 
available  if  the  Affiliated  Underwriter 
(except  by  virtue  of  serving  as 
Subadviser)  is  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser, 
principal  underwriter  or  promoter  of  the 
Trust,  the  Unaffiliated  Subadviser 
making  the  investment  decision  with 
respect  to  the  Unaffiliated  Segment  of 
the  Select  Fund,  or  any  officer,  director, 
or  employee  of  the  Select  Fund. 
Applicants  also  seek  relief  frt>m  section 
10(f)  to  permit  an  AffiUated  Segment  to 
purchase  seouities  during  the  existence 
of  an  underwriting  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Underwriter,  provided  that 
the  purchase  will  be  in  accordance  with 
the  conditions  of  rule  lOf-3,  except  that 
paragraph  (b)(7)  of  the  rule  will  not 
require  the  aggregation  of  purchases  by 
the  Affiliated  Segment  with  purchases 
by  an  Unaffiliated  Segment 


d.  Applicants  state  that  section  10(f) 
was  adopted  in  response  to  concerns 
about  the  "dumping"  of  otherwise 
unmarketable  seciuities  on  investment 
companies,  either  by  forcing  the 
investment  company  to  purchase 
unmarketable  securities  from  its 
underwriting  affiliate,  or  by  forcing  or 
encouraging  the  investment  company  to 
purchase  the  securities  &t)m  another 
member  of  the  syndicate.  Applicants 
submit  that  these  abuses  are  not  present 
in  the  context  of  the  Select  Funds 
because  a  decision  by  an  Unaffiliated 
Subadviser  to  purchase  securities  &t)m 
an  underwriting  syndicate,  a  principal 
underwriter  of  which  is  an  Affiliated 
Underwriter,  involves  no  potential  for 
"diunping."  In  addition,  applicants 
assert  that  aggregating  purchases  would 
serve  no  purpose  because  there  is  no 
collaboration  among  Subadvisers  to  the 
same  Select  Fimd,  and  any  common 
purchases  by  an  Affiliated  Subadviser 
and  an  Unaffiliated  Subadviser  would 
be  coincidence. 

4.  Purchases  of  Securities  Issued  by  a 
Securities  Affiliate 

a.  Section  12(d)(3)  of  the  Act  generally 
prohibits  a  registered  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  4  broker, 
dealer,  investnient  adviser,  or  engaged 
in  the  business  of  underwriting 
(collectively,  "secxirities-related 
activities").  Applicants  assert  that 
because  a  Securities  Affiliate  is  engaged 
in  securities-related  activities,  an 
Unaffiliated  Segment  of  a  Select  Fimd 
advised  by  an  Unaffiliated  Subadviser 
would  be  prohibited  by  section  12(d)(3) 
from  purchasing  the  securities  issued  by 
the  Seciuities  Affiliate. 

b.  Rule  12d3-l  imder  the  Act  exempts 
from  the  prohibition  of  section  12(d)(3) 
purchases  of  securities  of  an  issuer 
engaged  in  securities-related  activities  if 
certain  conditions  are  met.  One  of  these 
conditions,  set  forth  in  rule  12d3-l(c), 
prohibits  the  acquisition  of  a  seairity 
issued  by  the  investment  company's 
investment  adviser,  promoter,  or 
principal  underwriter,  or  any  affiliated 
person  of  the  investment  adviser, 
promoter,  or  principal  underwriter. 

c.  Applicants  state  that  each 
Subadviser  to  a  Segment  is  considered 
to  be  an  investment  adviser  to  the  entire 
Select  Fund.  Thus,  applicants  state  that 
a  purchase  by  an  Unaffiliated  Segment 
of  securities  issued  by  a  Seciuities 
Affiliate  would  not  meet  rule  12d3-l(c) 
and  that  applicants  are  therefore  unable 
to  rely  on  the  rule. 

d.  Applicants  request  an  exemption 
under  section  6(c)  &t>m  section  12(d)(3) 
to  permit  an  Unaffiliated  Segment  to 
purchase  seciuities  issued  by  a 


Securities  Affiliate,  provided  that  all  of 
the  requirements  of  rule  12d3-l,  except 
rule  12d3-l(c),  are  met.  Applicants  state 
that  their  proposal  does  not  raise  the 
confUcts  of  interest  that  rule  12d3-l(c) 
was  designed  to  address  because  of  the 
nature  of  the  affiliation  between  a 
Securities  Affiliate  and  the  Unaffiliated 
Segment.  Applicants  submit  that  each 
Subadviser  acts  independently  of  the 
other  Subadvisers  in  making  investment 
and  brokerage  allocation  decisions  for 
the  assets  allocated  to  its  Segment  and 
that  Unaffiliated  Subadvisers  have  no 
economic  incentive  to  purchase  shares 
of  a  Securities  Affiliate  other  than  to 
increase  the  value  of  the  Unaffiliated 
Segment  or  Select  Fund  for  the  benefit 
its  shareholders.  Applicants  state  that 
the  requested  relief  would  not  extend  to 
securities  issued  by  the  Subadviser 
making  the  purchase,  the  Adviser,  a 
principal  underwriter  or  promoter  of  the 
Trust  or  to  any  affiliated  person  of  these 
entities.  Applicants  assert  that 
prohibiting  an  Unaffiliated  Segment  of  a 
Select  Fund  from  purchasing  securities 
issued  by  a  Securities  Affiliate  may 
cause  Unaffiliated  Subadvisers  to  forego 
investment  opportunities  that  would  be 
in  the  best  interests  of  the  Funds' 
shareholders. 

D.  The  Transfer 

1.  Section  17(a)  of  the  Act  provides 
that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  (a)  to  sell  any  security  or 
other  property  to  such  roistered 
investment  company,  or  (b)  to  purchase 
from  such  registered  investment 
company  any  security  or  other  property. 
Section  2(a)(3)  of  the  Act  defines  the 
term  "affiliated  person"  of  another 
person  to  include  (a)  any  person  owing, 
controlling,  or  holding  with  power  to 
vote,  5%  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  controlling,  controlled 
by,  or  under  common  control  with,  any 
investment  adviser  thereof. 

2.  Because  the  BIPs  might  be  viewed 
as  acting  as  principal  in  the  Transfer, 
and  because  the  BIPs  and  the  Funds 
might  be  viewed  as  being  under 
common  control  of  the  Aimuity  Board 
within  the  meaning  of  section  2(a)(3)  of  ^ 
the  Act,  the  Transfer  may  be  subject  to 
the  prohibitions  of  section  1 7(a). 

3.  Rule  17a-7  exempts  certain 
purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  if 
an  affiliation  exists  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers,  provided,  among  other 
requirement,  that  the  transaction 
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involves  a  cash  payment  against  prompt 
delivery  of  the  security.  The  relief 
provided  by  rule  1 7a-7  may  not  be 
available  for  the  Transfer  because  the 
ownership  of  5%  or  more  of  the 
outstanding  voting  shares  of  the  Funds 
by  the  Annuity  Board  may  create  an 
affiliation  "not  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors,  and/or  common 
officers.  In  addition,  the  Transfer  will  be 
effected  on  a  basis  other  than  cash. 

4.  Rule  17a-8  exempts  mergers, 
consolidations,  and  assets  sales  of 
registered  investment  companies  from 
the  provisions  of  section  17(a)  of  the  Act 
if  an  affiliation  exists  solely  by  reason 
of  having  a  conunon  investment  adviser, 
common  directors,  and/or  conunon 
officers,  provided,  among  other 
requirements,  that  the  board  of  directors 
of  each  affiliated  investment  company 
make  certain  determinations  that  the 
transactions  are  fair.  The  relief  provided 
by  rule  1 7a-8  may  not  be  avjiilable  for 
the  Transfer  because  the  BIPs  are  not 
registered  investment  companies.  In 
addition,  the  relief  provided  by  rule 
17a-8  may  not  be  available  for  the 
Transfer  because  the  ownership  of  5% 
or  more  of  the  outstanding  voting  shares 
of  the  Funds  by  the  Annuity  Board  may 
create  an  affiliation  "not  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers. 

5.  Applicants  seek  an  order  under 
section  17Cb)  to  allow  the  Transfer. 
Applicants  submit  that  the  Transfer 
satisfies  the  standard  for  relief  under 
section  17(b).  Applicants  state  that  the 
Transfer  will  comply  with  rule  17a-7(b) 
through  (f)  and  any  applicable  no-action 
letters. 

6.  The  Transfer  is  designed  to  provide 
the  ciurent  BIP  and  BIF  participants 
substantially  the  same  assets  and 
investment  vehicles  currently  available 
to  them,  but  in  a  registered  investment 
company  structure.  Applicants  state  that 
the  assets  of  the  BIPs  to  be  transferred 

to  the  Select  Fimds  will  be  valued  in 
accordance  with  the  provisions  of  rule 
17a-7(b)  under  the  Act.  The  BBP 
corresponding  to  the  Money  Market 
Fund  will  value  its  assets  in  accordance 
with  rule  2a-7  under  the  Act.  The 
transfer  of  Select  Fund  shares  by  the 
BIFs  to  the  Blended  Funds  in  exchange 
for  Blended  Funds'  shares  will  be  made 
at  the  net  asset  value  of  the  Select 
Funds'  and  Blended  Fimds'  shares 
determined  in  accordance  with  the  Act. 
The  transactions  will  occur 
simultaneously  and  will  involve  no 
brokerage  commissions,  fees  or  other 
expenses,  other  than  customary  transfer  * 
fees. 


7.  Applicants  state  that  the  Transfer 
will  not  occur  unless  the  Board, 
including  a  majority  of  the  Trustees  who 
will  not  be  "interested  trustees"  as 
defined  in  section  2(a)(19)  of  the  Act 
(the  "Disinterested  'Trustees"),  has 
determined  that  participation  by  the 
Fimds  in  the  Transfer  is  in  the  best 
interests  of  each  Fund  and  its 
shareholders  and  that  the  interests  of 
existing  shareholders  of  the  Funds  will 
not  be  diluted  as  a  result  of  the  Transfer. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A.  Investment  of  Ckish  Reserves  in  the 
Money  Market  Fund 

1.  Investment  in  shares  of  the  Money 
Market  Fund  will  be  in  accordance  with 
each  Investing  Select  Fund's  policies  as 
set  forth  in  its  prospectus  and  statement 
of  additional  information. 

2.  The  shares  of  the  Money  Market 
Fund  sold  to  and  redeemed  from  the 
Investing  Select  Fimds  will  not  be 
subject  to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  or  service  fee  as  defined  in  rule 
2830(b)(g)  of  the  Conduct  Rules  of  the 
National  Association  of  Securities 
Dealers,  Inc.  or  if  such  shares  are  subject 
to  any  such  fee,  the  Adviser  will  waive 
its  advisory  fee  for  each  Investing  Select 
Fund  in  an  amount  that  offsets  the 
amount  of  such  fees  incurred  by  the 
Investing  Select  Fund. 

3.  Prior  to  reliance  on  the  requested 
order  by  any  Investing  Select  Fund,  the 
Board  will  hold  a  meeting  for  the 
purpose  of  voting  on  the  Advisory 
Agreement.  Before  approving  the 
advisory  contract,  the  Board,  Including 
a  majority  of  the  Disinterested  Trustees, 
will  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  an  Investing 
Select  Fund  by  the  Adviser  should  be 
reduced  to  account  for  the  reduced 
services  provided  to  the  Investing  Select 
Fund  by  the  Adviser  as  a  result  of  Cash 
Reserves  being  invested  in  the  Money 
Market  Fund.  The  Adviser  will  provide 
the  Board  with  specific  information 
regarding  the  approximate  cost  to  the 
Adviser  for,  or  portion  of  the  advisory 
fee  under  the  existing  advisory  fee 
attributable  to,  managing  the  Cash 
Reserves  of  the  Investing  Select  Fund 
that  can  be  expected  to  be  invested  in 
the  Money  Market  Fund.  The  minute 
books  of  the  Investing  Select  Fund  will 
fully  record  the  Board's  consideration  in 
approving  the  advisory  contract, 
including  the  fees  referred  to  above. 

4.  Each  Investing  Select  Fund  will 
invest  Cash  Reserves  in,  and  hold  shares 


of,  the  Money  Market  Fund  only  to  the 
extent  that  the  Investing  Select  Fund's 
aggregate  investment  of  Cash  Reserves 
in  the  Money  Market  Fund  does  not 
exceed  25%  of  the  Investing  Select 
Fund's  total  assets.  For  purposes  of  this 
limitation,  each  Investing  Select  Fund 
will  be  treated  as  a  separate  investment 
company. 

5.  Each  Investing  Select  Fund,  the 
Money  Market  Fund,  and  any  future 
registered  open-end  investment 
company  that  may  rely  on  the  order, 
will  be  part  of  the  same  group  of 
investment  companies  as  defined  in 
section  12(d)(l)(G)(ii)  of  die  Act  and 
will  be  advised  by  the  Adviser,  or  a 
person  controlling,  controlled  by,  or 
under  common  control  with  the 
Adviser. 

6.  The  Money  Market  Fund  will  not 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

B.  The  Blended  Funds 

1.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
Board,  including  a  majority  of  the 
Disinterested  Trustees,  will  find  that 
advisory  fees,  if  any,  charged  under  the 
contract  with  a  Blended  Fund  are  based 
on  services  provided  that  are  in  addition 
to,  rather  than  duplicative  of,  services 
provided  pursuant  to  any  underlying 
Select  Fund's  advisory  contract.  This 
finding,  and  the  basis  upon  which  it 
was  made,  will  be  recoitled  fully  in  the 
minute  books  of  the  Blended  Funds. 

2.  Applicants  will  comply  with  all 
provisions  of  seption  12(d)(1)(G),  except 
for  section  12(d)(l)(G)(i)(n)  to  the  extent 
that  it  restricts  a  Blended  Fund  from 
investing  dlrectiy  in  securities  as 
described  in  the  application. 

C.  Transactions  Involving  Funds  With 
Multiple  Subadvisers 

1.  Each  Fund  relying  on  the  requested 
order  will  be  advised  by  an  Affiliated 
Subadviser  and  at  least  one  Unaffiliated 
Subadviser  will  be  operated  in  the 
manner  described  in  the  application. 

2.  No  Affihated  Subadviser,  Affiliated 
Broker-Dealer,  Affiliated  Underwriter  of 
Securities  Affiliate  (except  by  virtue  of 
serving  as  Subadviser  to  a  Segment  of  a 
Fund)  will  be  an  affiliated  person  or  a 
second-tier  affiliate  of  the  Adviser,  any 
Unaffiliated  Subadviser,  any  principal 
underwriter  or  promoter  of  a  Select 
Fund,  or  any  officer,  director,  or 
employee  of  a  Select  Fund. 

3.  No  Affiliated  Subadviser  will 
directly  or  indirectly  consult  with  any 
Unaffiliated  Subadvisers  concerning 
allocation  of  principal  or  brokerage 
transactions  or  concerning  the  purchase 
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of  securities  issued  by  Securities 
Affiliates.  Subadvisers  may  consult  with 
the  Adviser  in  order  to  monitor 
regulatory  compliance,  including 
compliance  with  the  limits  of  rule 
12d3-l. 

4.  No  Affiliated  Subadviser  will 
participate  in  any  arrangement  whereby 
the  amount  of  its  subadvisory  fees  will 
be  affected  by  the  investment 
performance  of  an  Unaffiliated 
Subadviser. 

5.  With  respect  to  purchases  of 
securities  by  an  Affiliated  Segment  of  a 
Select  Fund  during  the  existence  of  any 
underwriting  or  selling  syndicate,  a 
principal  underwriter  of  which  is  an 
Affiliated  Undervmter,  the  conditions  of 
rule  lOf-3  under  the  Act  will  be 
satisfied  except  that  paragraph  (b)(7) 
will  not  require  the  aggregation  of 
purchases  by  the  Affiliated  Segment  of 
the  Select  Fund  with  purchases  by  an 
Unaffiliated  Segment. 

6.  Each  Select  Fund  will  comply  with 
rule  12d3-l,  except  paragraph  (c)  of  that 
rule  solely  with  respect  to  purchases  by 
an  Unaffiliated  Segment  of  a  Select 
Fimd  of  securities  issued  by  a  Securities 
Affiliate  that  would  be  prohibited  by 
rule  12d3-l  solely  because  the 
Secimties  Affiliates  is  an  Affiliated 
Subadviser,  or  an  affiliated  person  of  an 
Affiliated  Subadviser  to  an  Affiliated 
Segment  of  the  Select  Fimd. 

D.  The  Transfer 

1.  The  Transfer  will  comply  with  rule 
17a-7(b)  through  (f)  and  any  relevant 
Commission  staff  no-action  positions. 

2.  The  Transfer  will  not  occur  unless 
and  until  the  Board,  including  a 
majority  of  the  Disinterested  Trustees, 
finds  that  participation  by  each  Select 
Fimd  and  each  Blended  Fimd  in  the 
Transfer  is  in  the  best  interest  of  each 
Select  Fund  and  each  Blended  Fund 
and  their  shareholders  and  that  the 
interests  of  any  existing  shareholders  of 
each  Select  Fund  and  each  Blended 
Fimd  will  not  be  diluted  as  a  result  of 
the  Transfer.  These  findings,  and  the 
basis  upon  which  they  are  made,  will  be 
recorded  in  the  minute  books  of  the 
Trust. 

For  the  Commission,  by  the  EKvision  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-14872  Filed  6-12-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-44392;  File  No.  SR-CHX- 
2001-12] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imntediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc. 
Amending  its  Membership  Dues  and 
Fees  Schedule 

June  6,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  24, 
2001,  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items,  I,  D, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule  (the 
"Schedule"),  effective  June  1,  2001,  to 
begin  rebilling  member  firms  for 
execution  quality  reports  prepared  by 
third  parties  pursuant  to  Rule  1 1  Acl- 
5  3  (the  "Rule")  under  the  Act  and  to 
increase  the  earned  credits  available 
through  the  specialist  credit  program. 
Below  is  the  text  of  the  proposed  rule 
change;  proposed  additions  are 
italicized  and  proposed  deletions  are 
[bracketed]. 


MEMBERSHIP  DUES  AND  FEES 


H.  Equipment,  Information  Services  and 
Technology  Charges 

***** 

Execution  quality  reports  prepared  by 
third  parties 

Rebilled  at  cost. 


M.  Credits 

1.  Specialist  Credits 

Total  monthly  fees  owed  by  a 
specialist  to  the  Exchange  will  be 
reduced  (and  specialists  will  be  paid 
each  month  for  any  unused  credits  [but 


to  no  less  than  zero])  by  the  application 
of  the  following  credits: 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CHX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  amends  the 
Schedule  in  two  ways.  First,  the 
proposal  would  assess  a  new  fee  that 
reimburses  the  Exchange  for  its  cost  in 
prociuing  execution  quality  reports 
pursuant  to  the  Rule  *  that  are  prepared 
by  third  parties.  The  Exchange  currently 
is  compiling  and  making  public,  at  no 
cost  to  its  member  firms,  the  data 
required  by  the  Rule.  From  time  to  time, 
however,  the  Exchange  contracts  with 
third  parties  to  provide  separate 
execution  quality  reports  for  its  member 
firms.  Through  this  proposal,  the 
Exchange  proposes  to  pass  the  cost  of 
these  reports  on  to  the  members  that 
receive  them. 

Second,  the  proposed  rule  change 
would  revise  the  speci^ist  credit 
program  to  provide  that  the  Exchange 
will  pay  specialists  for  any  unused 
credits  that  they  earn  each  month.  The 
CHX  represents  that  this  credit  program 
is  designed  to  stimulate  growth  on  the 
Exchange,  exchange  the  competitive 
capability  of  specialist  firms,  and  foster 
cooperation  on  the  Exchange's  trading 
floor  by  rewarding  specialists  for  their 
work  to  increase  Exchange  revenue. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
'17CFR240.il  Acl-5. 


*  Generally,  the  Rule  seeks  to  improve  the  abiUty 
of  public  investors  to  evaluate  how  their  orders  are 
handled  after  being  submitted  to  a  broker-dealer  for 
execution.  The  Rule  requires  market  centers  that 
trade  national  market  system  securities  to  prepare 
and  make  publicly  available  standardized,  monthly 
reports  containing  statistical  information 
concerning  the  handling  and  execution  of  their 
covered  orders.  To  facilitate  cross-market 
comparisons,  the  Rule  established  and  defines 
uniform  measures  to  execution  quality,  including 
effective  spread,  rate  of  price  improvement  and 
disimprovement,  fill  rate,  and  execution  speed. 
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2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(4)  of  the  Act  s  in  that  it  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

j     C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
I     proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act,6  and  Rule 
19b-4(f)(2)  thereunder,^  in  that  it 
establishes  or  changes  a  due,  fee,  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  for  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 


» 15  U.S.C  78fn))(4). 

•15  U.S.C.  788(b)(3)(A)(U). 

»17CFT240.19b-4(f)(2). 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2001-12  and  should  be 
submitted  by  July  5,  2001. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  01-14873  Filed  6-12-01;  8:45  am] 

BILUNQ  CODE  801(M)1-M 


SMALL  BUSINESS  ADMINISTRATION 

Office  of  the  National  Ombudsman; 
National  Regulatory  Fairness  Board; 
Public  Meeting 

The  U.S.  Small  Business 
Administration,  Office  of  the  National 
Ombudsman,  National  Regulatory 
Fairness  Board  will  hold  a  public 
meeting  on  Monday,  June  18,  2001,  from 
9  a.m.  to  5  p.m.  EST  and  Tuesday  June 
19,  2001,  from  9  a.m.  to  11  a.m.  at  the 
Crystal  City  Marriott  (1999  Jefferson 
Davis  Highway,  Arlington,  VA  22202)  to 
discuss  such  matters  as  may  be 
presented  by  Acting  National 
Ombudsman,  Dr.  James  Van  Wert, 
Members  of  the  Regulatory  Fairness 
Board,  staff  of  the  Small  Business 
Administration  or  others  present. 
Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Dr.  Van  Wert,  in  writing  by  letter  or  fax 
no  later  than  June  15,  2001,  in  order  to 
be  put  on  the  agenda.  For  further 
information,  please  write  or  call  James 
Van  Wert,  Designated  Federal  Official, 
U.S.  Small  Business  Administration, 
409  3rd  Street.  SW,  Seventh  Floor, 
Washington,  DC  20416.  Telephone 
number  (202)  205-7024,  Fax  (202)  205- 
6066. 

Nancyeilen  Gentile, 

Committee  Management  Officer. 

(FR  Doc.  01-14883  Filed  6-12-01;  8:45  am] 

MLUNO  CODE  S02S-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2001-9009] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  211S-0073 

AGENCY:  Coast  Guard,  DOT. 


»17CFR200.3(>-3(a)(12) 


ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  announces  that 
the  Coast  Guard  has  forwarded  one 
Information  Collection  Report  (ICR) 
abstracted  below  to  0MB  for  review  and 
comment.  Our  ICR  describes  the 
information  we  seek  to  collect  from  the 
public.  Review  and  comment  by  OMB 
ensure  that  we  impose  only  paperwork 
burdens  commensurate  with  our 
performance  of  duties. 

DATES:  Please  submit  comments  on  or 
before  July  13,  2001. 
ADDRESSES:  Please  send  comments  to  (1) 
the  Docket  Management  System  (DMS), 
U.S.  Department  of  Transportation 
(DOT),  room  PL-401,  400  Seventh  Street 
S.W..  Washington,  DC  20590-0001;  and 
(2)  the  Office  of  Information  and 
Regulatory  Affairs  (OIRA),  Office  of 
Management  and  Budget  (OMB),  725 
17th  Street  N.W.,  Washington,  DC 
20503,  to  the  attention  of  the  Desk 
Officer  for  the  USCG. 

Copies  of  the  complete  ICR  is 
available  for  inspection  and  copying  in 
public  docket  USCG  2001-9009  of  the 
Docket  Management  Facility  between  10 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays;  for 
inspection  and  printing  on  the  internet 
at  http://dms.dot.gov;  and  for  inspection 
from  the  Commandant  (G-CIM-Z).  U.S. 
Coast  Guard,  room  6106,  2100  Second 
Street  SW.,  Washington,  DC,  between  10 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

This  request  copstitutes  the  30-day 
notice  required  by  OMB.  The  Coast 
Guard  has  already  published  [66  FR 
15519  (March  19,  2001)]  the  60-day 
notice  required  by  OMB.  That  notice 
elicited  no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
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estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2001-9009.  Comments  to 
OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Infbrmation  Collection  Requests 

1.  Title:  Alternative  Compliance  for 
International  and  Inland  Navigation 
Rules— 33  CFR  parts  81  and  89. 

OS4B  Control  Number:  2115-0073. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners,  operators, 
builders,  and  agents  of  vessels. 

Forms:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
Coast  Guard  forms,  but  does  require 
operators,  owners,  builders,  or  agents  of 
a  vessel  of  special  construction  to  apply 
by  letter  for  approval  that  alternative 
compliance  is  justified. 

Abstract:  The  information  collected 
provides  an  opportunity  for  the  owner, 
operator,  builder,  or  agent  of  a  unique 
vessel  to  present  her  or  his  reasons  why 
the  vessel  cannot  comply  with  existing 
International  or  Inland  Navigation  Rules 
and  how  it  might  achieve  alternative 
compliance.  If  one  is  appropriate,  the 
Coast  Guard  issues  a  Certificate  of 
Alternative  Compliance. 

Aimual  Estimated  Burden  Hours:  The 
estimated  burden  is  153  horns  a  year. 

Dated:  June  4, 2001. 

V.S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard,  Director  of 
Information  and  Technology. 

[FR  Doc.  01-14818  Filed  6-12-01;  8:45  am] 

BHJJNG  CODE  401O-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-43] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  pubUc's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  siimmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  4,  2001. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  TXl 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
begiiming  of  yoin  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  June  8,  2001. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2000-8269. 

Petitioner:  Helicopter  Lift  Services, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
§  133.33(d)(1). 

Description  of  Relief  Sought:  To 
permit  HLSI  to  develop,  submit,  and 
obtain  FAA  approval  on  behalf  of  part 


133  operators  in  helicopter  lift 

operations. 

[FR  Doc.  01-14910  Filed  6-12-01;  8:45  am] 

BILUNa  CODE  4010-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-44] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  siunmary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitioiis 

Docket  No. :  FAA-2001-9437. 

Petitioner:  Quest  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  QAI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant.  05/24/2001,  Exemption  No.  7531. 

Docket  No.:  FAA-2001-9282 
(previously  Docket  No.  25210). 

Petitioner:  Air  Transport  Association 
of  America. 

Section  of  14  CFR  Affected:  14  CFR 
63.39(b)(1)  and  (2),  and  121.425(a)(2)(i) 
and  (ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  extension  for 
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ATA-member  airlines  and  other 
qualifying  part  121  certificate  holders 
conducting  part  121-ap proved  flight 
engineer  training  to  meet  the 
certification  requirements,  or  the 
effective  date  of  the  rulemaking  to 
amend  §§  63.39(b)(1)  and  (2),  and 
121.425(a)(2)(ii),  whichever  occiu«  first. 
Grant,  05/24/2001,  Exemption  No. 
4901G. 

Docket  No.:  30169. 

Petitioner:  Capital  City  Air  Carrier, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
61.51(f)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CCAC  pilots  to 
log  second-in-command  flight  time  for 
cargo  flights  in  certain  muitiengine 
aircraft  when  more  than  one  pilot  is  not 
required  by  either  the  aircraft  type 
certificate  or  the  regulations  under 
which  the  flight  is  conducted. 

Denial,  05/25/2001.  Exemption  No. 
7537. 

Docket  No.:  FAA-2001-9353 
(previously  Docket  No.  25052). 

Petitioner:  Promech,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.203(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certain  certificate 
holders  conducting  operations  under 
part  135  to  operate  seaplanes  inside  the 
Ketchikan,  Alaska,  Class  E  airspace 
under  Special  Visual  Flight  Rules  below 
500  feet  above  the  siuface. 

Grant,  05/24/2001,  Exemption  No. 
47601. 

Docket  No.:  FAA-2001-8935. 

Petitioner:  Emery  Worldwide  Airlines, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.623(a)  and  (d),  121.643,  and 
121.645(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EWA  to  conduct 
its  supplemental  operations  within  the 
48  contiguous  United  States  and  the 
District  of  Columbia  using  the  flight 
regulations  for  alternate  airports  as 
required  by  121.619  and  fuel  reserve 
requirements  as  required  by  §  121.639 
that  are  applicable  to  domestic 
operations. 
Grant,  05/29/2001,  Exemption  No.  7536. 

Docket  No.:  FAA-2000-8255. 

Petitioner:  Stallion  51  Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Stcillion  51  to 
receive  compensation  for  the  use  of  its 
L-39C  for  initial  and  recurrent  training 
of  applicants  for  an  LOA  in  the  L-39C; 
instrument  and  formation  flight  training 
to  remove  restrictions  from  ciurent 


LOAs,  or  to  satisfy  the  initial  instrument 
training  requirement  for  original 
issuance  of  an  LOA;  and  upset  and 
unusual  attitude  recovery  training  for 
holders  of  type  ratings  or  LOAs  of 
turbojet  aircraft. 

Partial  Grant.  05/24/2001,  Exemption 
No.  7538. 

Docket  No.:  FAA-2000-8527. 

Petitioner:  Pan  Am  International 
Flight  Academy,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a)  and  91.531(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Pan  Am  and 
operators  of  Cessna  Citation  Model  550, 
S550,  552,  or  560  airplanes  to  operate 
those  airplanes  without  a  pilot  who  is 
designated  as  second  in  command. 
Grant,  05/29/2001,  Exemption  No. 
74a7A. 

Docket  No.:  FAA-2001-8944 
(previously  Docket  No.  29481). 

Petitioner:  Republic  Helicopters,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  RHI  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft. 
Grant,  05/29/2001,  Exemption  No. 
6912A. 

Docket  No.:  FAA-2001-9522. 

Petitioner:  Eric  Kindig  dba  EK 
Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255, 135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition: 

To  permit  EKA  to  conduct  local 
sightseeing  flights  at  the  Sydney,  Ohio, 
airport  air  fair  on  June  30,  2001,  and  at 
the  Urbana,  Ohio,  airport  air  fair  on  July 
4,  2001,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 
Grant.  05/29/2001,  Exemption  No.  7532. 

Docket  No.:  FAA-2001-9102 
(previously  Docket  No.  29419). 

Petitioner:  General  Electric  Engine 
Services,  Inc.,  Aviation  Component 
Services  Center. 

Section  of  14  CFR  Affected:  14  CFR 
43.9(a)(4),  43.11(a)(3),  appendix  B  to 
part  43,  and  145.57(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACSC  to  use 
computer-generated  electronic 
signatiires  to  satisfy  approval  for  retum- 
to-service  signatine  requirements. 
Grant,  05/29/2001,  Exemption  No. 
6926 A. 

Docket  No.:  FAA-2001-9099. 

Petitioner:  Palmyra  Flying  Club. 


Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  135.353,  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PFC  to  conduct 
local  sightseeing  flights  at  Palmyra 
Airport  for  the  Fly-In  Breakftist  during 
June  2001,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 
Grant.  05/29/2001.  Exemption  No.  7534. 

Docket  No.:  Faa-2001-9436. 

Petitioner:  First  Wing  Management, 
LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  First  Wing  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  05/29/2001.  Exemption  No.  7533. 

Docket  No.:  FAA-2001-9283. 

Petitioner:  Atiantic  Coast  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.411, 121.413.  121.434, 121.440,  and 
121.441. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ACA  ground 
training  (initial  and  recurrent),  flight 
training  (initial  and  recurrent),  pilot 
checks  (including  line  checks),  and 
operating  experience  for  the  328jet 
acquired  or  accomplished  by  each  pilot 
or  each  check  airman  at  ACJet  to  count 
ior  that  individual  and  for  ACA  as  if  the 
individual  accomplished  the  regulatory 
requirement  at  ACA. 

Grant.  05/29/2001.  Exemption  No.  7539. 

Docket  No.:  FAA-2001-8752 
(previously  Docket  No.  28094). 

Petitioner:  American  Trans  Air. 

Section  of  14  CFR  Affected:  14  CFR 
121.433(c)(l)(iu),  121.441(a)(1)  and 
(b)(1)  and  appendix  F  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AMTA  to 
combine  reciurent  flight  and  ground 
training  and  proficiency  checks  for 
AMTA's  flight  crew  members  in  a  single 
annual  training  and  proficiency 
evaluation  program. 
Grant.  05/29/2001.  Exemption  No. 
6090C. 

Docket  No.:  FAA-2001-9690 
(previously  Docket  No.  28830). 

Petitioner:  Empresa  Brasileira  de 
Aeronautica  S.A. 

Section  of  14  CFR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EMBRAER  to  use 
the  calibration  standards  of  Institute 
Nacional  de  Metrologia,  Normalizagao  e 
Qualidade  Industrial  in  lieu  of  the 
calibration  standards  of  the  U.S. 
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National  Institute  of  Standards  and 
Technology  to  test  its  ins{>ection  and 
test  equipment. 

Grant.  05/29/2001.  Exemption  No. 
661 6B. 

[FR  Doc.  01-14911  Filed  6-12-01;  8:45  am] 
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0EPART1IENT  OF  TRANSPORTATION 

FMtoral  Avtalion  AdminMratlon 

hrtMiMnofMri  CofifMvnoc  on  FIra  wtd 
bWNn  SMmy  twwttnsn 

AQBiCY:  Federal  Aviation 

Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  conference. 

SUMMARY:  This  notice  announces  the 
International  Ck>n£nBnce  on  Fire  and 
Cabin  Safety  Research,  which  is  being 
held  by  the  Federal  Aviation 
Administration  and  is  similar  to 
conferences  held  in  1995  and  1998  to 
discuss  the  current  state  of  cabin  and 
fire  safety  research.  The  Joint  Aviation 
Authorities  of  Europe.  Transport  Canada 
Civil  Aviation,  the  Civil  Aviation 
Bureau  of  Japan,  and  the  Civil  Aviation 
Safety  Authority  of  Australia  are  jointly 
sponsoring  the  Cabin  Safety  Research 
Program  and  the  conference. 
DATES:  The  conference  is  scheduled  for 
Monday  through  Thursday.  October  22- 
25,  2001.  The  conference  registration 
desk  will  be  open  from  6  p.m.  until  8 
p.m.,  October  21,  and  from  9  &.m.  to  5 
p.m.,  October  22.  The  conference  will 
begin  at  1:30  p.m.,  October  22. 

Registration:  Persons  planning  to 
attend  the  conference  are  encouraged  to 
pre-register  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information.  The 
deadline  for  pre-registration  is 
September  21,  2001.  Attendance  is  open 
to  the  interested  public,  but  will  be 
limited  to  the  space  available.  There  is 
a  $240  fee  to  attend  the  conference, 
which  will  include  lunch  and 
refreshments  each  day,  as  well  as  one 
dinner.  Payment  can  be  in  the  form  of 
checks,  VISA,  or  MasterCard. 
ADDRESSES:  The  conference  will  be  held 
at  the  Triimp  Taj  Mahal  Casino-Resort, 
1000  Boardwalk  at  Virginia  Ave., 
Atiantic  City  New  Jersey,  telephone  1- 
800-825^888  (outside  the  United 
States:  609-449-1000). 
FOR  FURTHER  INFORMATION  CONTACT: 
April  Homer,  Galaxy  Scientific 
Corporation,  c/o  FAA  Technical  Center, 
Fire  Safety  Branch.  AAR-422,  Bldg.  287, 
Atiantic  City  International  Airport,  New 
Jersey  08405;  telephone  609-485-4471, 
fax  609-646-5229,  or  on  the  bitemet  at: 
AprU.CTR.Homer®tc.faa.gov. 


SUPPLEMENTARY  MF0RMAT10N:  Notice  is 
given  of  a  public  conference  to  be  held 
October  22-25,  2001,  at  the  Trump  Taj 
Mahal  Casino-Resort,  1000  Boardwalk  at 
Virginia  Ave.,  Atlantic  Qty  New  Jersey. 
This  conference  is  a  follow-up  to  similar 
conferences  held  in  1995  and  1998,  and 
is  intended  to  summarize  the  ciurent 
state  of  cabin  and  fire  safety  research,  as 
well  as  explore  the  directions  of  future 
research. 

In  order  to  more  systematically 
address  the  subject  of  cabin  safety 
research,  the  FAA,  in  conjunction  with 
the  Joint  Aviation  Authorities  (JAA)  of 
Europe  and  Transport  Canada  Civil 
Aviation  (TCCA),  developed  a  Cabin 
Safety  Research  Program  (CSRP)  plan. 
The  CSRP  describes  a  procedure 
whereby  the  various  aviation  authorities 
can  identify,  and  assess  the  potential 
benefit  of,  research  in  different  areas 
and  later  determine  the  appropriateness 
of  specific  cabin  safety  research.  This 
plan  was  introduced  at  the  1995 
conference,  and  the  authorities  have 
been  working  under  its  provisions  since 
then. 

While  research  has  been  voy 
productive  and  has  resulted  in 
improved  safety  standards,  it  has  been 
largely  carried  out  in  piecemeal  feshion. 
outside  of  a  systematic  framework. 
There  was  no  formal  vehicle  to  integrate 
all  cabin  safety  research  so  that  the 
benefits  are  maximized,  and  the 
available  funds  are  spent  efficiently. 
The  FAA  has  developed  such  a  vehicle 
to  improve  both  the  efficiency  and 
quality  of  future  cabin  safety  research. 
Because  research  will  often  result  in 
new  guidance  or  regulation,  and 
because  the  aviation  industry  is  largely 
an  international  entity,  this  potential 
regidatory  impact  must  be  harmonized 
between  regulatory  authorities. 
Therefore,  the  development  of  the 
revised  CSRP  was  coordinated  with  the 
JAA,  TCCA,  the  Civil  Aviation  Bureau 
of  Japan  (JCAB),  and  the  Civil  Aviation 
Safety  Authority  of  Austi^ia  (CASA). 

Beised  on  the  success  of  both  previous 
conferences,  the  FAA  has  determined 
that  a  follow-up  is  appropriate  and 
timely,  and  that  issues  relating  to  fire 
safety  in  general  (that  is,  fire  safety  not 
limited  to  the  cabin)  should  be 
included.  This  conference  will  afford 
the  interested  public  an  opportunity  to 
comment  on  the  research  programs 
ctirienUy  underway,  as  well  suggest  the 
coiu^e  of  future  research. 

Additional  information  regarding  the 
conference  can  be  found  on  the  World 
Wide  Web,  at:  http://www.fire.tc./ 
faa.gov. 


ConfiBrence  Agenda  ' 

Monday,  October  22,  2001 

Conference  Opening  Sessions:  1:30  PM- 

5:00  PM 
Presentations  of  general  interest  and 

program  goals 

Tuesday.  October  23. 2001 

AM 

Evacuation  I — ^Fire — General  Issues 
PM 
Evacuation  II — Fire — ^Thermal 
Acoustic  Insulation  (including 
bumthrough);  Fire — Detection 

Wednesday.  October  24.  2001 

AM 
Evacuation  III — Crash  Dynamics  I — 
Fire — fuel  Tank  Inerting;  Fire — 
Advanced  Materials  Flammability 
PM 
Evacuation  IV — Operational  Issues  I — 
Crash  Dynamics  II — Fire — ^Fuel 
Tank  Protection;  Fire — Advanced 
Materials  Flanunability 

Thursday.  October  24. 2001 

AM 

Crash  Dynamics  III — Fire — Materials 
in  In^x»ssible  Areas;  Fire — Fire 
Suppression;  Operational  Issues  II 
PM 
Operational  Issues  III — Fire — Material 
k  Component  Flammability;  Fire — 
Fire  Protection;  Crash  Dynamics  IV 
Note:  This  agenda  involves  simultaneous 
presentation  of  different  topic  areas. 
However,  to  the  extent  possible,  subjects  that 
might  have  broader  applicability  have  been 
scheduled  so  as  not  to  overlap. 

Conference  Procedures 

Hotel  room  reservations  should  be 
made  in  advance.  A  block  of  rooms  has 
been  reserved  at  the  Trump  Casino- 
Resort  at  a  special  conference  rate. 
Persons  wishing  to  attend  the 
conference  are  encouraged  to  make 
room  reservations  by  September  21, 
2001,  by  contacting  the  hotel  direct  at 
1-800-^25-8888  (outside  the  United 
States:  609-449-1000).  Use  the 
reservation  code  "AFAAOl"  to  receive 
the  special  rate. 

Persons  outside  the  United  States  who 
have  questions  of  a  technical  nature,  or 
would  like  to  find  out  more  regarding 
the  local  Airworthiness  Authority's 
involvement,  may  contact: 

In  Canada: 

Mr.  Claude  Lewis,  Transport  Canada 
Civil  Aviation,  Aircraft  Certification 
Branch — AARDH,  Ottawa,  Ontario, 
Canada  KlA  0N8,  telephone:  613- 
990-5906,  fax:  613-996-9178;  e-mail: 
lewis@tc.gc.ca. 
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In  Japan:  , 

Mr.  Hiroaki  Tomita,  Civil  Aviation 
Bureau  of  Japan  QCAB), 
Airworthiness  Division.  2-1-3 
Kasimiigaseki,  Chiyoda-ku,  Tokyo, 
100-8989,  Japan,  telephone:  813  3592 
1362,  fax:  813  3580  7963  e-mail: 
toinita-h2ei@ndit.go.jp 

In  Europe: 

Mr.  Graham  Greene,  U.K.  Civil  Aviation 
Authority,  Safety  Regulation  Group, 
Aviation  House,  Gatwick  RH6  OYR, 
United  Kingdom,  telephone:  44  1  293 
573  462,  fax:  44  1  293  573  981;  e-mail: 
graham.greene@srg.caa.co.uk 

In  Australia: 

Mr.  Bruce  Byers,  Specialist  Engineer, 
Crashworthiness,  Civil  Aviation 
Safety  Authority,  Level  1  Novell 
House,  71  Northboume  Ave,  Canberra 
ACT  2600  telephone:  61  2  62171866; 
e-mail:  BYERS  B@casa.gov.au. 
The  following  procedures  are 

established  to  facilitate  the  workings  of 

the  conference. 

•  The  conference  will  be  open  on  a 
space  available  basis  to  all  persons 
registered. 

•  A  $240  fee  will  be  charged  for 
attending  the  conference.  This  fee  will 
include  lunch,  as  well  as  refreshments 
during  breaks  each  day,  and  one  dinner. 

•  Following  each  presentation,  or 
series  of  presentations  on  a  similar 
topic,  a  brief  question  and  answer 
period  may  be  allowed,  and  participants 
will  be  given  the  opportunity  for  open 
discussions,  within  the  time  available. 
In  addition,  there  will  be  separate 
worktop  sessions  following  some  of 
the  technical  sessions  for  more  in  depth 
discussion. 

•  This  conference  is  intended  to 
address  fire  and  cabin  safety  research, 
rather  than  regulatory,  issues.  As  such, 
statements  made  by  Airworthiness 
Authority  participants  at  the  conference 
will  not  be  taken  as  expressing  final 
Authority  positions. 

Issued  in  Renton,  Washington,  on  June  S, 
2001. 

AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-14912  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administiration  (FAA),  DOT. 


ACnON:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  April 
2001.  there  were  eight  applications 
approved.  This  notice  also  includes 
information  on  one  application, 
approved  in  March  2001 ,  inadvertentiy 
left  off  the  March  2001  notice. 
Additionally,  29  approved  amendments 
to  previously  approved  applications  are 
listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Titie  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Application  Approved 

Public  Agency:  Dallas/Fort  Worth 
Airport  Board,  Dallas/Fort  Worth, 
Texas. 

Application  Number:  01-05-C-OO- 
DFW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7:  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,681,378,893. 

Earliest  Charge  Effective  Date:  April  1, 
2001. 

Estimated  Charge  Expiration  Date: 
December  1,  2013. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Part  135  air  taxi/ 
commercial  operators  (charter 
operators). 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Dallas/ 
Forth  Worth  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Elevate  service  roads  between  terminals 

CandD. 
Install  12  precision  approach  path 

indicators. 
Upgrade  5W  cargo  road  and  cross- 
under. 
Expand  terminal  B  (international  area). 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  and  Use:  Construct 
automated  people  mover  and  associated 
development. 

Determination:  Approved  in  part.  The 
operations,  maintenance,  and  sotrage 
facility  is  generally  ineligible  imder 
paragraphs  301  and  501,  as  well  as 
Appendix  2,  of  FAA  Order  5100.38A, 
Airport  Improvement  Program  (AIP) 
Handbook  (October  24, 1989),  with  the 
exception  of  the  equipment  needed  to 


provide  operational  control  of  the 
"opening  day"  system.  Therefore,  the 
use  of  PFC  revenue  for  the  follovdng 
elements  of  the  maintenance  facility,  at 
a  minimum,  are  not  eligible:  Spare  parts 
or  spare  equipment,  any  equipment 
required  to  perform  any  maintenance, 
whether  that  maintenance  be  on 
vehicles,  structural  elements,  operations 
systems,  or  other  components, 
administrative  offices,  any  bmld-up  of 
operational  equipment  in  order  to 
accommodate  future  expansion  of  the 
system;  and  the  guideway  and 
associated  infrastructure  necessary  to 
access  the  maintenance  facility. 

Upgrade  airport  directional  signage. 

Determination:  Partially  approvea. 
The  FAA  has  determined  that  the  86 
percent  of  the  planned  signage  is 
eligible  for  PFC  funding.  The  project 
scope  includes  20  signs  adjacent  to 
State,  Federal,  or  Interstate  highways  as 
well  as  signs  in  revenue  producing  areas 
which  were  determined  to  be  ineligible 
for  PFC  funding. 

Brief  Description  of  Disapproved 
Project: 
Construct  5W  deicing  groimd  service 

equipment  facility. 

Determination:  Disapproved.  Storage 
facilities  for  aircraft  deicing  equipment 
and  fluids  are  not  AIP  eligible  imder  49 
U.S.C.  47102(3)(B)(v)  or  47102(G). 
Therefore,  this  project  is  not  PFC 
eligible  under  §  158.15(h)(1). 

Brief  Description  of  Projects 
Withdrawn: 

Upgrade  airport-wide  fueling  system. 
Widen  35L/35C  aircraft  rescue  and 

firefighting  (ARFF)  road. 
Construct  DPS  service  center. 
Construct  environmental  material 

handling  facility. 
Upgrade  terminal  circulation  roads. 
Acquire  compressed  natural  gas  buses. 

Determination:  These  projects  were 
withdrawn  by  the  public  agency  by 
letter  dated  March  19,  2001.  Therefore, 
the  FAA  did  not  rule  on  these  projects 
in  this  decision. 

Decision  Date:  March  29,  2001. 

For  Further  Information  Contact:  G. 
Thomas  Wade,  Southwest  Region 
Airports  Division,  (817)  222-5613. 

Public  Agency:  Burbank-Glendale- 
Pasadena  Airport  Authority,  Burbank, 
California. 

Application  Number:  00-04-C-OO- 
BUR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/.  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $73,699,087. 

Earliest  Charge  Effective  Date:  Jime  1. 
2010. 

Estimated  Charge  Expiration  Date: 
April  1.2021. 
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Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  All  air  taxi/conunercial 
operators  filing  or  required  to  file  FAA 
Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Burbank- 
Glendale-Pasadena  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Temporary  ARFF  station. 
Modular  ARFF  station. 
Gates  B4  and  B5  hardstand  work. 
ARFT  equipment. 
Gate  B2  hardstand. 
Airfield  signage. 
ARFF  station  ramp. 
Sealcoat  and  stripe  taxiways  B  and  D. 
Gate  B5  paving. 
Tie-in  C-6  paving. 
B  ramp  hardstand  and  striping. 
Taxilane  centerline  lighting. 
Restripe  east  ramp. 
Intersection  marking  change. 
Hardstand  extension  at  gate  A4. 
East  ramp  hardstands. 
Airfield  distance  remaining  signs. 
Aircraft  holding  pad,  runway  15  center 

reconstruction,  airfield  signage,  and 

taxiway  lighting. 
Taxiway  B  lights,  airfield  signage, 

taxiway  A,  B,  C,  and  taxilane 

rehabilitation,  and  rxinway  8/26  blast 

fence  extension. 
ARFF  equipment. 
Access  controls. 
Rimway  33  rehabilitation. 
Roadway  signage. 
Terminal  road  restriping. 
Avenue  B  repairs. 
Terminal  entrance  road  repairs. 
Noise  monitoring  equipment. 
Part  150  update. 
East  concourse  modifications. 
1000  KV  generator. 
Modification  to  holdrooms  1, 2,  3,  and 

4. 
Americans  with  Disabilities  Act  access. 
Holdrooms  5,  6,  and  7  modifications. 
Terminal  A  baggage  claim 

modifications. 
Building  10  seismic  retrofit 
Terminal  B  restrooms. 
Terminal  B  sewer. 
Home  acoustical  treatment  in  original 

Part  150  program. 
Luther  Burbank  School  acoustical 

treatment. 
Glenwood  School  acoustical  treatment. 
Mingay  School  acoustical  treatment. 
St.  Patrick's  School  acoustical 

treatment. 
Additional  residences  for  acoustical 

treatment. 
Additional  schools  for  acoustical 

treatment. 


Brief  Description  of  Disapproved 
Projects: 

Arvilla  Street  and  San  Fernando  Road 

Improvements. 

Determination:  Disapproved.  This 
project  is  not  eligible  in  accordance 
with  paragraph  553a  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  Therefore,  this  project  does  not 
meet  the  requirements  of  §  158.15(b)(1). 

Americans  with  Disabilities  Act 
(ADA)  access. 

Determi/iation;  Disapproved.  The 
proposed  elevator  serves  exclusive 
airport  offices  and  leased  airlines  offices 
only  and  does  not  aid  in  the  movement 
of  passengers  and  baggage  within  the 
airport.  Therefore,  in  accordance  with 
Program  Guidance  Letter  93-3.5,  this 
project  is  not  AIP  eligible  and  does  not 
meet  the  requirements  of  §  158.15(b)(1). 

Decision  date:  April  2,  2001. 

For  Further  Information  Contact: 
Ruben  Cabalbag,  Western  Pacific  Region 
Airports  Division,  (310)  725-3630. 

Public  Agency:  State  of  Connecticut, 
Department  of  Transportation,  Bureau  of 
Aviation  and  Ports,  Windsor  Locks, 
Connecticut. 

Application  Number  01-13-U-OO- 
BDL. 

Application  Type:  Use  PFC  revenue. 

PFC  Levey.  $3.00. 

Total  PFC  Revenue  to  be  Used  in  This 
Decision:  $4,400,000. 

Charge  Endive  Date:  November  1, 
1999. 

Estimated  Charge  Expiration  Date: 
June  1,  2000. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  charge  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use: 
Reconstruction  of  the  east  end  of 

taxiway  S. 

Decision  Date:  April  2,  2001. 

For  Further  Information  Contact: 
Priscilla  A.  Scott,  New  England  region 
Airports  Division,  (781)  238-7614. 

Public  Agency:  Qty  of  Eugene, 
Oregon. 

Application  Number:  01-04-C-OO- 
EUG. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $3,155,267. 

Earliest  Charge  Effective  Date:  June  1, 
2001. 

Estimated  Charge  Expiration  Date: 
June  1,2003. 

Classes  of  Air  Carriers  Not  Required 
to  Collect  PFC's: 

(1)  Operations  by  air  taxi/commercial 
operators  utilizing  aircraft  having  a 


maximum  seating  capacity  of  less  than 
20  passengers  when  enplaning  revenue 
passengers  in  a  limited,  irregular/non- 
scheduled,  or  special  service  manner; 
(2)  operations  by  air  taxi/commercial 
operators,  without  regard  to  seating 
capacity,  for  revenue  passengers 
transported  for  student  instruction,  non- 
stop sightseeing  flights  that  begin  and 
end  at  Eugene  Airport,  Mahlon  Sweet 
Field  and  are  conducted  within  a  25- 
mile  radius  of  the  same  airport, 
firefighting  charters,  ferry  or  training 
flights,  air  ambulance/medivac  flights, 
and  aerial  photography  or  survey  flights. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Eugene 
Airport,  Mahlon  Sweet  Field. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Runway  3/21  safety  improvements. 
Taxiway  extension  and  ramp 

construction. 
Terminal  improvements. 
B  gate  south  ramp  reconstruction. 
Ramp  pavement  rehabilitation. 
Jet  bridge  acquisition. 

Brief  Description  of  Project 
Withdrawn:  " 
Land  acquisition. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  by 
letter  dated  March  30,  2001.  Therefore, 
the  FAA  did  not  rule  on  this  project  in 
this  decision. 

Decision  Date:  April  5,  2001. 

For  Further  Information  Contact: 
Suzanne  Lee-Pang,  SeatUe  Airport» 
Distiict  Office.  (425)  227-2654. 

Public  Agency:  City  of  Chicago. 
Department  of  Aviation,  Chicago. 
Illinois. 

Application  Number:  01-12-C-OO- 
ORD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levei;  $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $1,486,284,358. 

Earliest  Charge  Effective  Date:  May  1, 
2008. 

Estimated  Charge  Expiration  Date: 
April  1,  2016. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Chicago 
O'Hare  hitemational  Airport  (ORD). 

Brief  Description  of  Projects  Approved 
for  Collection  at  ORD  and  ilse  at  ORD 
at  a  $4.50  PFC  Level: 
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ARFF/simulator  training  facility. 
Rimway  deicing  fluid  facility 

improvements. 
Runway  weather  sensors  upgrade. 
Service  road  to  general  aviation  apron. 
Land  and  hold  snort  operations 

improvements. 
School  insulation— 1999-2001. 
Residential  insulation — 2000. 
Residential  insulation — 2001. 
Shoulder  rehabilitation — runways  4R/ 

22L  and  9L/27R. 
Cargo  tuimel  structural  repaira. 
Interactive  computer  training  system. 
Explosive  blast  mitigation — glass 

coating. 
Small  basin  storm  water  quality. 
Runway  14R/32L  rehabilitation. 
Taxiway  T  extension  rehabilitation. 
Taxiway  W  rehabilitation. 
General  aviation  pavement 

rehabilitation. 
Acquisition  of  1998  security  and  fire 

equipment. 
Blast  mitigation — phase  11. 
Lake  O'Hare  capacity  enhancement. 
Runway  9L/27R  rehabilitation. 
Perimeter  intrusion  detection  system. 
Taxiway  B  rehabilitation  at  Concourse 

3/Concourse  5. 
Snow  dump  improvements. 
Runway  14L/32R  rehabilitation. 
Concourse  F  extension. 
World  Gateway  Prbgram  formulation. 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  at  ORD  and  use  at 
ORD  at  a  $4.50  PFC  Level: 
Seciuity  checkpoint  equipment. 

Determination:  Partially  approved. 
Explosive  trace  detection  equipment  has 
already  been  deployed  to  each 
checkpoint  in  sufficient  number  to  meet 
ciurent  FAA  regulations  and  operating 
procedures.  Therefore,  the  explosive 
trace  detection  equipment  element  of 
this  project  is  not  approved. 

Wetlands  relocation. 

Detenmnafio/j;  Partially  approved. 
The  environmental  assessment  in 
support  of  this  project  included  only  the 
detailed  analysis  for  filling  6.3  acres  of 
wetiands  in  a  portion  of  the  runway 
protection  zone  and  for  remediating 
24.08  acres  of  weUands  located  in  die 
southwest  portion  of  ORD.  The 
remaining  wetlands  have  not  been 
environmentally  evaluated  and  thus  the 
public  agency  cannot  meet  the 
requirement  of  §  158.25{c)(l)(ii)(B)  for 
the  remaining  weUands  and  that  portion 
of  the  project  is  not  approved. 

Brief  Description  of  Project  Approved 
for  Collection  at  ORD  and  Use  at 
Chicago  Midway  Airport  at  a  $4.50  PFC 
Level: 
Home  soundproofing. 

Brief  Description  of  Projects  Approved 
for  Collection  at  ORD  for  Future  Use  at 
.  ORD  at  a  $4.50  PFC  Level: 


Concourse  K  extension. 

Taxiway  A/B  extension/oil  separatora 

relocation. 
Hardstand  apron. 
Terminal  6  development. 
Terminal  1 /Terminal  2  connection 

expansion. 
Concourse  L  extension. 
Rimway  18/36  rehabilitation. 

Brief  Description  of  Project  Approved 
in  Part  For  Collection  at  ORD  for  Future 
Use  at  ORD  at  a  $4.50  PFC  Level: 
Airport  Transit  System  (ATS) 

maintenance  relocation. 

Determination:  Partially  approved. 
This  project  meets  the  nominal 
requirements  for  AJP  eligibility  and, 
therefore,  PFC  eligibility  under 
paragraph  594(a)  of  FAA  Order 
5100. 38A,  AIP  Handbook  (October  24, 
1989)  which  provides  for  the  relocation 
of  a  facility  that  impedes  eligible 
development.  However,  maintenance 
facilities  are  eligible  only  in  so  far  as 
they  provide  maintenance  for  eligible 
safety  and  security  equipment  per 
paragraph  567(e)(1)  of  FAA  Order 
5100.38A.  Therefore,  the  use  of  PFC 
revenue  is  limited  to  the  cost  to  replace 
a  like  facility.  Any  expansion  or 
upgrade  would  not  be  PFC  eligible. 

Brief  Description  of  Projects  Approved 
For  Collection  at  ORD  and  Use  at  ORD 
at  a  $3.00  PFC  Level: 
Terminal  1,  Terminal  2,  Terminal  3 

facade  and  circulation  enhancement 

improvements. 
Terminal  5  upper  level  roadway 

rehabilitation. 
ATS  remote  parking  lot  station. 
Purchase  two  new  ATS  cars. 
Military  site  acquisition  formulation. 
Soil  erosion  and  sedimentation  control. 
Terminal  3  ATS  bridge. 
Terminal  1  elevator  expansion. 
Upper  level  roadway  deck 

rehabilitation. 
ATS  vehicles  acquisition  (3  cars). 
ATS  remote  station  escalator. 
ATS  MIRA  computer  replacement. 
Bessie  Coleman  Drive  rehabiliation — 

phase  n. 
Equipment  service  platforms  at  Heating 

and  Refrigeration  (HficR)  plant. 
H&R  formulation. 
Military  site  airside  fencing. 
ATS  vehicles  acquisition  (12  cars). 
Bessie  Coleman  bridge  rehabilitation. 
National  Pollution  Discharge 

Elimination  System  permit 

compliance. 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  at  ORD  and  Use 
at  ORD  at  a  $3.00  PFC  Level: 
Snow/security/fire  miscellaneous 

equipment. 

Determination:  partially  approved. 
This  project  included  11  components  of 


which  four  were  determined  to  be 
ineligible  for  AIP  and,  therefor,  PFC  • 
funding.  The  four  disapproved 
components  and  the  reason  for  each 
disapproval  are:  Four  pickup  truck 
small  salters  (these  units  are  not  used  on 
runways,  taxiways,  aprons,  or  gate  areas 
as  required  in  order  to  be  eligible  under 
AIP  criteria);  one  fire  step  van  (this  unit 
is  not  required  by  Part  139  to  meet 
ARFF  requirements);  three  ambulance 
trucks  (these  units  are  not  required  by 
Part  139  to  meet  ARFF  requirements); 
and  two  portable  stairway  trucks  (these 
units  are  not  required  by  Part  139  to 
meet  ARFF  requirements).  ^ 

Oil  separators  1,  2,  and  3 
rehabilitation. 

Determination:  Partially  approved. 
Any  general  maintenance,  such  as  the 
repair  to  lake  erosion,  is  not  AIP  eligible 
and,  therefore,  is  not  PFC  eligible. 

Concession  area  public  space 
buildout. 

Determination:  Partially  approved. 
The  FAA  has  determined  that  a  portion 
of  this  project  is  for  the  benefit  of  the 
food  court  and  other  revenue  producing 
vendors.  Therefore,  even  though  the 
public  agency  identifies  these  areas  as 
public  seating  and  for  public  use,  the 
FAA  has  concluded  that  the  seating 
areas  proposed  for  the  E/F  apex,  H/K 
apex,  and  Rotunda  are  not  AIP  or  PFC 
eligible.  However,  in  addition  to  the 
seating  areas,  the  public  agency 
proposes  circulation  improvements 
intended  to  improve  the  efficiency  of 
passenger  movements  between  and 
among  terminals  and  concourses  as  well 
as  provide  access  to  restroom  facilities. 
The  public  agency  estimates  that  the 
circulation  portion  of  the  project  has 
been  reduced  by  the  final  design  of  the 
various  areas  to  the  point  that  the  PFC 
portion  of  the  project  is  approximately 
32  pOTcent  of  the  total.  Furthermore,  the 
FAA's  analysis  concluded  that  the 
Concourse  B  food  court  does  not 
provide  additional  public  circulation 
and  is  primarily  for  the  benefit  of  the 
vendor  area.  Thus,  the  Concourse  B  area 
is  completely  ineligible.  In  addition, 
since  the  public  agency  listed  the 
Concourse  H  and  K  food  courts 
separately  from  the  H/K  apek,  the  FAA 
assumes  these  are  separate  areas. 
However,  because  the  public  agency  did 
not  provide  any  plans,  sketches,  or 
additional  information  regarding  these 
food  courts,  the  FAA  was  unable  to 
determine  if  any  portion  of  those  areas 
was  eligible.  Therefore,  PFC  funds 
cannot  be  used  to  fund  any 
improvements  in  the  H  and  K  food 
courts. 

Airport  maintenance  complex 
addition. 
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Determination:  Partially  approved. 
This  project  is  generally  eligible  under 
AIP  criteria,  paragraphs  567(d)  and  568 
of  FAA  Order  5100.38A.  AIP  Handbook 
(October  24,  1989).  However,  to  the 
extent  a  building  houses  both  eligible 
and  ineligible  equipment,  the  eligible 
cost  of  the  building  and  utilities  for  the 
building  must  be  a  prorated  share  of  the 
total  project  cost,  under  paragraph  568 
of  FAA  Order  5100.38A. 

Landside  formulation. 

Determination:  Partially  approved. 
Elements  of  work  not  specifically 
identified  in  the  public  agency's  PFC 
Attachment  B's  for  this  project  are  not 
included  in  this  approval.  Furthermore, 
to  the  element  that  any  of  the  elements 
listed  involve  ineligible  (off-airport) 
work,  the  costs  of  planning,  study, 
assessment,  and  design  attributable  to 
the  off-airport  portion  of  the  project  is 
not  PFC  eligible. 

High  temperature  water  piping: 
elimination  of  ball  joints. 

Determination:  Partially  approved. 
This  project  is  generally  eligible  under 
AIP  criteria,  paragraph  568  of  FAA 
Order  5 100. 38 A,  AIP  Handbook 
(October  24,  1989).  However,  to  the 
extent  the  high  temperature  water 
piping  serves  both  eligible  and 
ineligible  buildings  and/or  spaces,  the 
eligible  cost  of  utilities  for  the  airport 
must  be  a  prorated  share  of  the  total 
project  cost. 

Brief  Description  of  Projects  Approved 
for  Collection  at  ORD  and  Use  at  Gary/ 
Chicago  Airport  (GYY)  at  a  $3.00  PFC 
Level: 

Acquisition  of  a  1500-gallon  ARFF 

vehicle. 
Terminal  renovation — phase  III. 
Apron  deicing  facility. 
East  T-Hangar  area  site  work. 
Perimeter  fencing. 
Terminal  renovations  program. 
Automated  weather  observation  system. 
General  aviation  apron  overlay/ 

expansion. 
Phase  II  airport  master  plan. 
Terminal  apron  expansion. 
Snow  removal  equipment. 
Acquire  1500-gallon  ARFF  vehicle. 
Terminal  renovation — phase  II. 

Brief  Description  of  Projects  Approved 
for  Collection  at  ORD  for  Future  Use  at 
ORD  at  a  $3.00  PFC  Level: 
Relocated  Northwest  ToUway 

connection 
Balmoral  Drive  extension. 
1-190  Collector/distributor. 
ATS  station  at  rental  car  campus. 
ATS  north  extension. 
Touch  Avenue  Reservoir. 

Brief  Description  of  Projects  Approved 
in  Part  for  Collection  at  ORD  for  Future 
Use  at  ORD  at  a  $3.00  PFC  Level: 


Concourse  C  upgrade. 

Determination:  Partially  approved. 
Some  elements  of  this  project  may  meet 
the  nominal  requirements  for  AIP 
eligibility,  and  therefore,  PFC  eligibility 
under  paragraph  551  of  FAA  order 
5 100. 38 A,  AIP  Handbook  (October  24. 
1989).  However,  the  FAA  has 
determined  that  the  public  agency  did 
not  provide  sufficient  description  or 
justification  concerning  the  majority  of 
the  proposed  elements  to  allow  a 
determination  of  nominal  eligibility  for 
those  elements.  The  FAA  was  able  to 
conclude  that  the  restroom  work,  insofar 
as  this  work  is  needed  to  comply  with 
ADA  requirements,  is  eligible.  The 
information  provided  on  the  remaining 
tasks  in  this  project  did  not  allow  the 
FAA  to  conclude  that  the  remainder  of 
this  project  involved  eligible 
reconstruction/repair  rather  than 
ineligible  maintenance  work  (paragraph 
501  of  FAA  Order  5100.38A). 

Concourse  B  upgrade. 

Determination:  partially  approved. 
Some  elements  of  this  project  may  meet 
the  nominal  requirements  for  AIP 
eligibility,  and,  therefore,  PFC  eligibility 
under  paragraph  551  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  However,  the  FAA  has 
determined  that  the  public  agency  did 
not  provide  sufficient  description  or 
justification  concerning  the  majority  of 
the  proposed  elements  to  allow  a 
determination  of  nominal  eligibility  for 
those  elements.  The  FAA  was  able  to 
conclude  that  the  restroom  work,  insofar 
as  this  work  is  needed  to  comply  with 
ADA  requirements,  in  eligible.  The 
information  provided  on  the  remaining 
tasks  in  this  project  did  not  allow  the 
FAA  to  conclude  that  the  remainder  of 
this  project  involved  eligible 
reconstruction/repair  rather  than 
ineligible  maintenance  work  (paragraph 
501  of  FAA  Order  5100.38A). 

Concoiuse  L  upgrade. 

Determination:  Partially  approved. 
Some  elements  of  this  project  may  meet 
the  nominal  requirements  for  AIP 
eligibility,  and  therefore,  PFC  eligibility 
imder  paragraph  551  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  However,  the  FAA  has 
determined  that  the  public  agency  did 
not  provide  sufficient  description  or 
justification  concerning  the  majority  of 
the  proposed  elements  to  allow  a 
determination  of  nominal  eligibility  for 
those  elements.  The  FAA  was  able  to 
conclude  that  the  restroom  work,  insofar 
as  this  work  is  needed  to  comply  with 
ADA  requirements,  is  eligible.  The 
information  provided  on  the  remaining 
tasks  in  this  project  did  not  allow  the 
FAA  to  conclude  that  the  remainder  of 


this  project  involved  eligible 
reconstruction/repair  rather  than 
ineligible  maintenance  work  (paragraph 
501  of  FAA  Order  5100.38A). 

Concoiu^e  K  upgrade. 

Determination:  Partially  approved. 
Some  elements  of  this  project  may  meet 
the  nominal  requirements  for  AIP 
eligibility,  and  therefore,  PFC  eligibility 
imder  paragraph  551  of  FAA  Order 
5100.38A.  AIP  Handbook  (October  24, 
1989).  However,  the  FAA  has 
determined  that  the  public  agency  did 
not  provide  sufficient  description  or 
justification  concerning  the  majority  of 
the  proposed  elements  to  allow  a 
determination  of  nominal  eligibility  for 
those  elements.  The  FAA  was  able  to 
conclude  that  the  restroom  work,  insofar 
as  this  work  is  needed  to  comply  with 
ADA  requirements,  is  eligible.  The 
information  provided  on  the  remaining 
tasks  in  this  project  did  not  allow  the 
FAA  to  conclude  that  the  remainder  of 
this  project  involved  eligible 
reconstruction/repair  rather  than 
ineligible  maintenance  work  (paragraph 
501  of  FAA  Order  5100.38A). 

Concourse  H  upgrade. 

Determination:  Partially  approved. 
Some  elements  of  this  project  may  meet 
the  nominal  requirements  for  AIP 
eligibility,  and  therefore,  PFC  eligibility 
under  paragraph  551  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  However,  the  FAA  has 
determined  that  the  public  agency  did 
not  provide  sufficient  description  or 
justification  concerning  the  majority  of 
the  proposed  elements  to  allow  a 
determination  of  nominal  eligibility  for 
those  elements.  The  FAA  was  able  to 
conclude  that  the  restroom  work,  insofar 
as  this  work  is  needed  to  comply  with 
ADA  requirements,  is  eligible.  The 
information  provided  on  the  remaining 
tasks  in  this  project  did  not  allow  the 
FAA  to  conclude  that  the  remainder  of 
this  project  involved  eligible 
reconstruction/repair  rather  than 
ineligible  maintenance  work  (paragraph 
501  of  FAA  Order  5100.38A). 

New  police  facilily. 

Determination:  Partially  approved. 
The  FAA  has  determined  that  not  all 
activities  at  the  Police  Facility  support 
Part  107  functions.  The  Federal  Security 
Manager  for  ORD  has  determined  that 
approximately  80  percent  of  the  facility 
will  support  Part  107  activities  and, 
thus,  this  approval  is  limited  to  that  80 
percent  of  the  facility  which  is  eligible. 

Brief  Description  of  Withdrawn 
Project: 

Airside  perimeter  road  rehabilitation/ 

construction 

Determination:  this  project  was 
withdrawn  by  the  public  agency  by 
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letter  dated  January  4.  2001.  Therefore, 
the  FAA  did  not  rule  on  this  project  in 
this  decision. 

Brief  Description  of  Disapproved 
Projects: 

Automated  vehicle  identification — 

groimd  transportation. 

Determination:  Disapproved.  The 
FAA  has  determined  that  this  project 
provides  a  system  for  controlling 
commercial  vehicles  (taxis  and 
limousines)  and  charging  them  for  the 
Metropolitan  Pier  and  Exposition 
Authority  commercial  vehicle  tax.  The 
FAA  has  determined  that  the  collection 
of  a  local  vehicle  tax  does  not  preserve 
or  enhance  capacity,  safety,  or  security, 
furnish  opportunities  for  enhanced 
competition  between  or  among  air 
carriers,  or  mitigate  noise  impacts 
resulting  from  aircraft  operations  at 
ORD.  Therefore,  this  project  does  not 
meet  the  requirements  of  §  158.15(a). 

Perimeter  intrusion  detection 
system — phase  H. 

Z>etennination;  Disapproved.  The 
FAA's  Federal  Security  Manager  for 
ORD  has  reviewed  the  proposed  project 
and  has  determined  that  the  existing  10- 
foot  fence  with  outriggers  and  barbed 
wire,  when  combined  with  periodic 
patrols,  meets  the  requirements  of  part 
107.  Therefore,  this  project  is  not 
required  to  meet  part  107,  does  not  meet 
the  requirements  of  §158. 15(b)(1),  and    ■ 
is  not  PFC  eligible. 

360  degree  Silicon  Graphics 
Incorporated  based  tower  simulator. 

Z>eten7unatio/i.- Disapproved.  Training 
programs  for  air  traffic  controllers  are 
not  airport  development  as  defined  by 
AIP  criteria.  In  addition,  the 
development  of  new  flight  patterns  or 
procedures  is  not  AIP  eligible. 
Therefore,  this  project  does  not  meet  the 
requirements  of  §  158.15(b)(1). 

Zemke  road  extension. 

Determination:  Disapproved.  The 
FAA  has  determined  that  the  scope  of 
the  project  describes  a  roadway  that  will 
be  utilized  for  access  to  the  soon-to-be- 
built  United  Airlines  corporate 
headquarters  building,  a  non- 
aeronautical  facility.  As  presently 
depicted,  this  road  does  not  exclusively 
serve  airport  traffic  as  is  required  by 
paragraph  553(a)(3)  of  FAA  Order 
5100.38A,  AIP  Handbook  (October  24, 
1989).  therefore,  this  project  does  not 
meet  the  requirements  of  §  158.15(b)(1). 

Decision  Date:  April  16,  2001. 

For  Further  Information  Contact: 
Thomas  E.  Salaman,  Chicago  Airports 
District  Office,  (847)  294-7436. 

Public  Agency:  City  of  San  Jose, 
California. 

Application  Number:  01-10-C-OO- 
SJC. 


Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $93,956,000. 

Earliest  Charge  Effective  Date:  January 
1,  2005. 

Estimated  Charge  Expiration  Date: 
January  1,  2009. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  San  Jose 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 

Runway  30R  reconstruction  and 

extension. 
Noise  attenuation  within  the  Category  II 

and  m  eligibility  areas. 
Taxiway  Y  extension. 

Decision  Date:  April  20,  2001. 

For  Further  Information  Contact: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Office,  (650)  876-2806. 

Public  Agency:  Broward  County 
Aviation  Department,  Fort  Lauderdale, 
Florida. 

Application  Number:  01-04-C-OO- 
FLL. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $34,202,199. 

Earliest  Charge  Effective  Date:  March 
1,  2009. 

Estimated  Charge  Expiration  Date: 
June  1,  2010. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Fort 
Lauderdale-Hollywood  International 
Airport. 

Brief  Description  of  Project  Approved 
for  Use: 

Aviation  easements. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Common  use  terminal  equipment. 
Fiber  optic  backbone. 
Concourse  E.  F,  and  H  restrooms. 
Pedestrian  walkways. 
Pedestrian  canopies. 
Ciirbside  queuing  lanes. 


Conunuter  facility  improvements. 
Westside  road  relocation. 
Inner  terminal  taxilanes — design. 
Inner  terminal  taxilanes — construction. 
Passenger  loading  bridge  utilities 

infrastructure. 
Taxiway  B  extension. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  and  Use: 

Communications  center  equipment. 

Determination:  Partially  approved. 
The  FAA  has  determined  that 
approximately  12.5  percent  of  the 
project  is  eligible.  Eligible  portions 
include  the  ARFF  radio  frequency,  part 
107  required  security  communications 
equipment,  and  approximately  425 
square  feet  of  floor  space  that  would  be 
utilized  as  the  emergency  operations 
center.  Ineligible  portions  of  the  facility 
include  areas  and  communications 
equipment  that  support  airport 
operational  functions  not  required  by 
parts  139  and  107. 

Decision  Date:  April  23,  2001. 

For  Further  Information  Contact: 
Susan  Moore,  Orlando  Airports  District 
Office,  (407)  812-6331,  extension  20. 

Public  Agency:  Jackson  County, 
Medford,  Oregon. 

Application  Number:  01-06-C-OO- 
MFR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levey- $4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $271,648. 

Earliest  Charge  Effective  Date: 
February  1,  2003. 

Estimated  Charge  Expiration  Date: 
June  1.  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Operations  by  air  taxi/ 
commercial  operators  when  enplaning 
revenue  passengers  in  limited,  irregular, 
special  service  air  taxi/conunercial 
operations  such  as  air  ambulance 
services,  student  instruction,  non-stop 
sightseeing  flights  that  begin  and  end  at 
the  airport  and  are  concluded  within  a 
25-mile  radius  of  the  airport  and  other 
similar  limited,  irregular,  special  service 
operations  by  such  air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Rogue 
Valley  International — Medford  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Parallel  taxiway  extension. 
High  intensity  nmway  lighting  . 

replacement. 

Decision  Date:  April  27,  2001. 
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For  Further  Information  Contact: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 

Public  Agency:  Salt  Lake  City 
Corporation,  Department  of  Airports, 
Salt  Lake  City,  Utah. 

Application  Number:  01-03-C-OO- 
SLC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S4.50. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $27,852,072. 

Earliest  Charge  Effective  Date:  July  1, 
2001. 

Estimated  Charge  Expiration  Date: 
May  2,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  All  air  taxi/commercial 
operators  filing  or  required  to  file  FAA 
Form  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Salt  Lake 
City  International  Airport  (SLC). 

Brief  Description  of  Projects  Approved 
for  Collection  at  SLC  and  Use  at  SLC  at 
a  $4.50  PFC  Level: 
Taxiway  M  (now  H)  reconstruction. 
Cargo  apron  bypass. 
South  cargo  apron  expansion. 
Taxiway  S  reconstruction. 
Cargo  site  development  and  computer 

access  seciuity  system  (CASSJ^. 
Airfield  bird  habitat  management — 

phase  I. 
Airfield  bird  habitat  management — 

phase  II. 
Airfield  bird  habitat  management — 

phase  m. 
Security  access  system  (CASS). 
CASS  system  expansion  and  upgrade. 
Perimeter  security  fencing  upgrade — 

phase  I. 


Perimeter  security  fencing  upgrade — 

phase  n. 
Modify  elevated  nmway  guard  lights, 

and  install  precision  approach  path 

indicators  and  runway  end  identifier 

lights. 
Automated  exit  land  at  screening 

checkpoints. 
Rimway  guard  lights  upgrade— phase  II. 
Deicing  drainage  improvements. 
North  cargo  taxilane  extension. 
Taxiway  H  reconstruction — phase  U. 
Rimway  16L  pavement  end  and  taxiway 

H  reconstruction. 
Acquisition  of  3.83  acres  in  the  vicinity 

of  2200  North. 
Site  preparation  for  new  apron  paving. 
West  apron  paving  and  lighting — phase 

I. 
West  apron  drainage. 
East  apron  drainage. 
West  apron  paving — phase  II. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  at  SLC  and  Use  at 
SLC  at  a  $4.50  PFC  Level: 
Closed  circuit  television  system 

modifications  and  upgrade. 

Determination:  Partially  approved. 
The  FAA's  Civil  Aviation  Security  Field 
Office  has  determined  that  the  cameras 
proposed  to  be  located  in  the  rental  car 
facilities  are  not  required  to  meet  the 
requirements  of  part  107.  Therefore, 
those  cameras  are  not  AIP  or  PFC 
eligible. 

Brief  Description  of  Projects  Approved 
for  Collection  at  SLC  and  Use  at  SLC  at 
a  $3.00  PFC  Level: 
Airfield  emergency  access  road  and 

snow  storage. 
Improve  airport  access  road  (2200 

North)  for  capacity  enhancement 

program. 
East  apron  overlay  and  reconstruction — 

phase  I. 
Airfield  lighting  control  system  and 

communications  equipment 

relocation. 

Amendments  to  PFC  Approvals 


East  side  deicing. 

Fore  station  1 1  relocation. 

Constant  current  regulators  and  circuit 
modifications. 

Brief  Description  of  Project  Approved 
in  Part  for  Collection  at  SLC  and  Use  at 
SLC  at  a  $3.00  PFC  Level: 

Electrical  vault  modifications. 

Determination:  Partially  approved. 
The  second  floor  of  the  building,  as 
described  by  the  public  enemy,  does  not 
contain  eligible  facilities  and  thus  is  not 
eligible  for  PFC  financing.  The  FAA 
estimates  the  cost  of  the  second  floor  to 
be  50  percent  of  the  total  project  cost. 

Brief  Description  of  Project  Approved 
for  Collection  at  SLC  and  Use  at  Tooele 
Valley  Airport  at  a  $3.00  PFC  Level: 

Wildlife  fence. 

Brief  Description  of  Disapproved 
Project:  Category  ID  and  approach 
lighting  system  with  sequence 
flashers — II,  runway  16R  (now  nmway 
16L). 

Determination:  Disapproved.  The 
FAA  has  determined  that  if  a  notice  to 
proceed  or  start  of  physical  construction 
for  a  proposed  PFC  project  occurred 
prior  to  November  5, 1990  (the  date  the 
PFC  statute  was  enacted),  the  project  is 
not  PFC  eligible  under  §  158.3.  This  is 
because  implementation  of  a 
construction  project  occurs  when  the 
notice  to  proceed  is  issued  or  physical 
construction  is  begun,  whichever  is 
first.  The  notice  to  proceed  for  this 
project  was  issued  October  22, 1990. 
Therefore,  this  project  is  not  eligible  to 
receive  PFC  funding  at  any  PFC  level. 

Decision  Date:  April  30,  2001. 

For  Further  Information  Contact: 
Christopher  J.  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 


Amendment  No.  City,  State 


94-01 -C-04-FLL,  Fort  Lauderdale,  FL  .... 
98-02-C-02-FLL,  Fort  Lauderdale.  FL  .... 

92-01-C-08-SJC,  San  Jose,  CA  

94-04-U-02-SJC.  San  Jose,  CA  

95-05-C-01-SJC,  San  Jose,  CA 

92-01-1-01-BUF,  Buffalo.  NY  

95-02-C-0»-BUF.  Buffalo.  NY 

•00-O4-C-01-VLD,  Valdosta,  GA 

97-03-C-05-DFW,  Dallas/Fort  Worth,  TX 

93-01-C-01-CKB,  Clarksburg.  WV 

99-02-C-01-COD,  Cody,  WY  

•96-05-C-05-ORD,  Chicago.  IL 

•98-07-C-01-ORD.  Chicago  IL 

•98-03-C-01-HDN.  Hayden,  CO  

93-01-C-03-GEG,  Spokane,  WA  

98-03-C-03-BGM.  Binghamton,  NY 


Amendment 

Approved 

Date 

Original  Ap- 
proved Net  PFC 
Revenue 

Amended  Ap- 
proved Net  PFC 
Revenue 

Original  Es- 
timated 
Charge  Exp. 
Date 

Amended 

Estimated 

Charge  Exp. 

Date 

01/31/01 

$i)2,///,/b4 

$46,592,957 

09/01/98 

09/01/98 

01/31/01 

$191,105,272 

$183,627,920 

11/01/07 

01/01/07 

03/28/01 

$71,744,826 

$70,558,668 

01/01/96 

09/01/95 

03/28/01 

NA 

NA 

01/01/96 

09/01/95 

03/2a«)1 

$9,094,000 

$4,059,393 

06A)1/99 

02/01/99 

03/2Bn^ 

$78,731,538 

$81,167,538 

12/01/04 

12/01/04 

03/28/01 

$6,748,496 

$6,748,496 

07/01/15 

07/01/15 

03A30«)1 

$230,300 

$230,300 

06/01/01 

09/01/01 

03A30«)1 

$261,050,427 

$121,412,427 

04/01/01 

02/01/00 

04A)2A)1 

$105,256 

$79,103 

04/01/96 

10/01/95 

04/1 3A)1 

$219,000 

$219,000 

07/01/02 

03/01/02 

04/16/01 

$456,884,197 

$451,595,749 

11/01/11 

04/01/08 

04/1 6«)1 

$61,717,809 

$52,903,281 

08A)1/12 

06/01/08 

04/18/01 

$1,130,176 

$1,130,176 

12/01/02 

06/01/02 

04/1 8«)1 

$12,676,598 

$12,594,838 

04/01/98 

04/01/98 

04/20/01 

$1,811,886 

$611,886 

04/01/06 

10/01/03 
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AMENDMENTS  TO  PFC  APPROVALS— Continued 


Amendment  No.  City,  State 


94-04-C-02-CHO,  Chartottesville,  VA 
95-07-1 -03-CHO,  Charlottesville,  VA 
97-10-C-02-CHO,  Charlottesville,  VA 

•00-02-C-01-PIA,  Peoria,  IL 

•97-03-C-02-TOL,  Toledo,  OH  

•00-02-C-01-GTR,  Columbus,  MS 

92-01 -C-04-MHT,  Manchester,  NH  ... 
98-06-U-01-f4HT,  Manchester,  NH  ... 
97-05-C-01-MHT,  Manchester,  NH  ... 

96-03-C-01-SJU,  San  Juan,  PR  

97-10-C-03-CHO,  Chartottesville,  VA 
99-13-U-01-CHO,  Chartottesville,  VA 
•93-01-C-06-LEX,  Lexington,  KY 


Amendment 

A(»roved 

Date 


04/23/01 
04/23/01 
04/23/01 
04/24/01 
04/24/01 
04/25/01 
04/25/01 
04/25/01 
04«7/01 
04/27/01 
04/30/01 
04/30/01 
05/01/01 


Original  Ap- 
proved Net  PFC 
Revenue 


$120,649 

$57,471 

$1,033,600 

$5,776,324 

$5,550,400 

$223,321 

$2,994,523 

NA 

$2,331,162 

$73,424,050 

$1,027,904 

NA 

$15,185,918 


Amended  /Ap- 
proved Net  PFC 
Revenue 


$117,064 

$59,785 

$1,027,904 

$5,776,324 

$5,500,400 

$222,321 

$3,148,067 

NA 

$2,386,396 

$68,223,897 

$897,404 

NA 

$15,185,918 


Original  Es- 
timated 
Charge  Exp. 
Date 


10/01/93 
09/01/00 
12/01/03 
09/01/09 
08/01/04 
06/01/08 
10/01/98 
10/01/98 
10/01/98 
11/01/02 
12/01/03 
12/01/03 
09A)1/05 


Amended 

Estimated 

Charge  Ejq>. 

[Me 


^0f0^/93 
09A)1AX) 
12/01/03 
02/01/07 
12/01/03 
08/01/05 
10/01/98 
10A)1/98 
10A)1/98 
04/01/02 
09/01/03 
09/01/03 
06/01/03 


Note:  The  amendments  denoted  by  an  asterisk  (*)  include  a  change  to  the  PFC  level  charged  from  $3.00  per  enplaned  passenger  to  $4  50 
per  enplaned  passenger,  For  Valdosta,  Georgia  and  Lexington  KY,  this  change  is  effective  on  June  1,  2001.  For  Hayden,  CO,  Peoria  IL  and 
Toledo,  OH,  this  change  is  effective  on  July  1,  2001.  Chicago,  IL  and  Columbus,  MS  began  collecting  at  a  $4.50  level  of  April  1,  2001;  the  two 
amendments  for  Chicago  and  one  amendment  for  Comumbus  listed  continue  $4.50  collections  beyond  the  original  approved  charge  expiration 


Issued  in  Washington,  DC,  on  June  6, 1996. 
Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
[PR  Doc.  01-14908  Filed  6-12-01;  8:45  am) 
BILUNQ  COOe  491»-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Houghton  County  Memorial  Airport, 
Hancock,  Ml 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Houghton  County 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  July  13,  2001. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 


Office,  Willow  Run  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Sandra  D.  La 
Mothe.  Airport  Manager,  Houghton 
County  Memorial  Airport  at  the 
following  address:  Houghton  County 
Memorial  Airport,  23810  Airpark 
Boulevard,  Suite  113,  Calumet, 
Michigan  49913.  Air  carriers  and  foreign 
air  carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
Houghton  County  Memorial  Airport 
under  section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Draper,  Program  Manager, 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (734-487- 
7282).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Houghton  County  Memorial  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  May  7,  2001,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Houghton  Coimty  Memorial  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 


application,  in  whole  or  in  part,  no  later 
than  August  14,  2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-08-C-OO- 
CMX. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1, 
2001. 

Proposed  charge  expiration  date: 
September  1,  2005. 

Total  estimated  PFC  revenue: 
$254,644.00. 

Brief  description  of  proposed  projects: 
Reimbursement  of  charges  for  PFC 
application  99-07-C-OO-CMX 
preparation,  rehabilitate  runway  13/31 
and  relocate  high  intensity  runway 
lights. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  No  class 
requested  to  be  excluded. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  dociunents  germane  to  the 
application  in  person  at  the  Houghton 
County  Memorial  Airport. 

Issued  in  Des  Plaines.  Illinois,  on  June  6, 
2001. 

Benito  De  Laon, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division.  Great  Lakes  Region. 
[PR  Doc.  01-14907  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  tt>e  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Juneau  International  Airport,  Juneau, 
Alaslca 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Jimeau 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Fart  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  13,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  David  S.  Stelling,  Acting 
Manager,  Alaskan  Region  Airports 
Division,  222  West  7th,  Box  14, 
Anchorage,  AK  99513. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Allan  A. 
Heese,  Airport  Manager,  of  the  Jimeau 
International  Airport  at  the  following 
address: 

Juneau  International  Airport,  1873 
Shell  Simmons  Drive,  Juneau,  AK 
99801. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Juneau 
International  Airport  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Roth,  Program  Specialist, 
Alaskan  Region  Airports  Division, 
Planning  and  Programming  Branch, 
AAL-611A,  222  W  7th,  Box  14, 
Anchorage,  AK  99513,  (907)  271-5443. 
The  application  may  be  reviewed  in 
j)erson  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conunent  on  the  application  (#01-05-C- 
00-JNU)  to  impose  and  use  the  revenue 
from  a  PFC  at  Juneau  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 


On  May  25,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  and  Borough  of 
Juneau,  Juneau  International  Airport, 
Juneau,  Alaska,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  25.  2001. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number:  01-05-C-OO- 
JNU. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
August  1,2001. 

Proposed  charge  expiration  date: 
March  30,  2002. 

Total  estimated  PFC  revenue: 
$650,000. 

Brief  description  of  proposed 
project(s):  Acquire  snow  removal 
equipment. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INF0RMATK>N  CONTACT  at  the  FAA 
regional  Airports  office  located  at:  FAA, 
Alaskan  Region  Airports  Division, 
Anchorage,  Alaska. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jimeau 
International  Airport. 

Issued  in  Anchorage,  Alaska  on  June  4, 
2001. 
David  S.  Stelling, 

Acting  Manager,  Airports  Division,  Alaslcan 
Region. 

[FR  Doc.  01-14906  Filed  6-12-01;  8:45  am] 

BUIMO  CODE  4«10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
01-04-C-OO-HTS  to  Impose  and  Use 
the  Revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  TrI-State  Airport, 
Huntington,  West  Virginia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tri-State  Airport 
under  the  provisions  of  the  Aviation 


Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  13,  2001. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Beckley  Airport  Field  Office, 
176  Airport  Circle,  RJn.  IQl,  Beaver, 
West  Virginia.  25813-9350. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry 
Salyers,  Airport  Manager,  Tri-State 
Airport  Authority  at  the  following 
address:  1449  Airport  Road,  Unit  1,  Box 
12,  Hunting,  WV  25704-9043. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Tri-State 
Airport  AuUiority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Clark,  Manager.  Airport  Field 
Office,  176  Airport  Circle,  Rm.  101, 
Beaver,  WV  25813-9350,  at  (304)  252- 
6216.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tri- 
State  Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  May  29,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Tri-State  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapproved  the  application,  in  whole 
or  in  part,  no  latter  than  September  4, 
2001. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  01-04-C-OO- 
HTS. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1, 
2002. 

Proposed  charge  expiration  date: 
January  1,2005. 

Total  estimated  PFC  revenue: 
$451,906. 

Brief  description  of  proposed 
project(s): 

— F^paration  of  PFC  Application 
— Wildlife  Security  Fencing 
— Reconstruction  of  Taxiway  A 
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— ^Airport  Mastef  Plan  Update 
^Terminal  Improvement 
—Wildlife  Hazard  Assessment 
— ^Design  and  Rehabilitation  Runway 
12/30 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  non- 
scheduled/on  demand  air  carriers  and 
large  charter  certificated  route  air 
carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
1  Aviation  Plaza,  Airports  Division, 

AEA-610,  John  F.  Kennedy 

International  Airport,  Jamaica,  New 

York,  11434-4809 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Tri-State 
Airport  Authority  Office. 

Dated:  Issued  in  Jamaica,  NeW  York  on 
May  29,  2001. 

Thomas  Felix, 

Manager,  Planning  6-  Programming,  Eastern 
Region. 

IFR  Doc.  01-14909  Filed  6-12-01;  8:45  am) 

■ILUNO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Believue,  King  County,  WA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Cancellation  of  notice  of  intent 
[FR  document  97-13308;  Filed  5-20- 
97). 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  rescind  the  previous  Notice  of 
Intent  issued  on  May  9, 1997  [appeared 
in  the  Federal  Register  on  May  21, 
1997],  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  proposed 
highway  project  in  Believue,  King, 
County,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Mathis.  Federal  Highway 
Administration,  Evergreen  Plaza 
Building,  Suite  501.  711  South  Capitol 
Way,  Olympia.  Washington.  98501- 
1284,  Telephone:  (360)  753-9413;  John 
Okamoto,  WSDOT  Northwest  Region 
Administrator,  15700  Dayton  Avenue 
North,  P.O.  Box  330310,  Seattle, 
Washington,  98133-9710,  Telephone: 
(206)  440-4691  or  Len  Pavelka,  City  of 
Believue  Senior  Transportation  Planner, 
PO  Box  90012,  Believue,  Washington 


98009-9012,  Telephone:  (425)  452- 
2035. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  with  the  co-lead  agencies  of  the 
Washington  State  Department  of 
Transportation  (WSDOT)  and  the  city  of 
Believue,  issued  a  Notice  of  Intent  on 
May  9, 1997  to  prepared  an  EIS  on  a 
proposal  to  provide  additional 
eastbound  and  westbound  access  to  SR 
520  between  Interstate  405  and  148th 
Avenue  NE  in  Believue,  Washington. 

Following  the  alternative  screening 
process,  the  Believue  City  Council  acted 
on  October  23,  2000,  upon  a 
recommendation  by  the  project 
Interdisciplinary  team  and  confirmed 
the  selection  of  the  "No  Action" 
alternative  as  the  preferred  alternative 
for  this  project.  Further  work  on  the  EIS 
was  terminated. 

The  decision  was  based  on  three 
primary  factors:  (1)  Controversial  input 
from  the  adjacent  community,  (2)  a 
review  of  the  technical  analysis 
summarized  in  the  Transportation 
Technical  Report  which  revealed  a  very 
low  benefit  to  cost  relationship,  and  (3) 
the  analysis  showed  that  the 
interchange  alternatives  at  124th 
Avenue  NE  and  130th  Avenue  NE 
would  have  a  negligible  affect  on 
reducing  congestion  to  meet  the  project 
purpose. 

Estimated  costs  for  the  build 
alternatives  ranged  from  $35  million  to 
$80  million.  These  latest  cost  estimates 
were  substantially  higher  than  previous 
estimates  and  exceeded  available  funds 
to  construct  any  type  of  added  access 
improvement  to/from  SR  520. 

In  further  response  to  the  Council 
action,  the  City  removed  the  project 
from  its  short-range  (6  year)  Capital 
Investment  Program.  The  City  is  also 
removing  the  project  from  its  mid-range 
(12  year)  transportations  programming 
document,  the  Transportation  Facilities 
Plan. 

Authority:  Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205,  Highway 
Research,  Planning  and  Construction.  The 
regulations  implementing  Executive  Order 
12372  regarding  intergovernmental 
consultation  of  federal  programs  and 
activities  apply  to  this  program. 

Issued  on:  June  4,  2001. 
Jim  Leonard, 

Transportation  and  Environmental  Engineer, 

Olympia,  Washington,  for  the  division 

Administrator. 

IFR  Doc.  01-14829  Filed  6-12-01;  8:45  am] 

BILUNOCOOf  4«10-2a-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Suffolic  County,  New  Yorit 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  the  proposed  highway 
project,  the  Long  Island  Travel  and 
Information  Center  between  Exits  51 
and  52  adjacent  to  the  eastbound 
roadway  of  the  Long  Island  Expressway 
(1-495)  in  Suffolk  County,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Siracusa,  Regional  Director.  New 
York  State  Department  of 
Transportation.  Region  10.  State  Office 
Building.  250  Veterans  Memorial 
Highway,  Hauppauge,  NY  11788, 
Telephone:  631-952-6632 
or 

Robert  Arnold,  Division  Administrator. 
Federal  Highway  Administration. 
New  York  Division,  Leo  W.  O'Brien 
Federal  Building.  9th  Floor.  Clinton 
Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207.  Telephone: 
518-431-4127. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  develop  the  Long 
Island  Travel  and  Information  Center 
(LTTIC)  in  Suffolk  County,  New  York. 
The  LITIC  is  proposed  for  development 
between  Exits  51  and  52  of  the 
eastbound  Long  Island  Expressway 
(LIE-I-495).  The  proposed  facility 
would  be  constructed  on  an  11.8-acre 
parcel  along  the  south  side  of  the  LIE. 
within  State  Row-of-Way,  on  which  an 
existing  parking  area  and  recharge  basin 
are  presently  located.  The  facility  is 
needed  to  improve  driver  performance 
and  safety,  and  to  provide  information 
to  drivers  about  roadway  conditions, 
overnight  accommodations,  and 
recreational  attractions  on  Long  Island. 
The  facility,  accessible  only  from  the 
eastbound  LIE,  would  have  a  traveler 
information  center,  rest  rooms,  parking 
for  cars,  trucks,  buses  and  recreational 
vehicles,  and  related  facilities.  The 
existing  2-lane  Carll's  Straight  Path 
bridge  over  the  LIE  at  the  western  end 
of  the  project  site  would  be  replaced  by 
a  new  3-lane  bridge.  The  proposed 
project  site  is  in  the  Town  of 
Huntington. 
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Alternatives  under  consideration 
include:  (1)  Taking  no  action:  (2) 
replacing  the  existing  seasonal  parking 
area  with  a  year-round  travel  and 
information  center,  and  replacing  the 
existing  Carll's  Straight  Path  bridge;  and 
(3)  replacing  the  existing  seasonal 
parking  area  with  a  year-round  travel 
and  information  center,  and  retaining 
the  existing  Carll's  Straight  Path  bridge. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment.  A  formal 
NEPA  scoping  meeting  will  be  held  at 
the  State  Office  Building  Cafeteria  at 
250  Veterans  Memorial  Highway,  in 
Hauppauge,  New  York.  The  scoping 
meeting  will  be  held  on  June  25,  2001 
from  4:30  P.M.  to  8:00  P.M. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  signiflcant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

Authority:  23  U.S.C.  315;  23  CFR  771.123. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Higtiway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
progrpjn.) 

Issued  on:  May  30,  2001. 
Douglas  P.  Conlan, 

District  Engineer,  Federal  Highway 
Administration,  Albany,  New  York. 

(FR  Doc.  01-14828  Filed  &-12-01;  8:45  am] 

BILLING  COOE  4910-23-M 


DEPARIHENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Doctot  Numbw  NHTSA-2001- 
9773] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 


(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  August  13,  2001. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Walter 
Culbreath,  NHTSA  400  Seventh  Street, 
S.W.,  Room  5238,  NSC-01  .Washington. 
D.C.  20590.  Mr.  Culbreath's  telephone 
number  is  (202)  366-1566.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Control  Number. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
docimient  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  dociunent.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  me  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 


who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

(1)  Title:  49  CFR  Part  580  Odometer 
Disclosiue  Statement. 

OMB  Control  Number:  2127-0047. 

Affected  Public:  Households, 
Business,  other  for-profit,  and  not-for- 
profit  institutions,  Federal  Government, 
and  State,  Local,  or  Tribal  Government. 

Abstract:  The  Federal  Odometer  Law, 
49  U.S.C.  Chapter  327,  and 
implementing  regulations,  49  CFR  part 
580  require  each  transferor  of  a  motor 
vehicle  to  provide  the  transferee  with  a 
written  disclosure  of  the  vehicle's 
mileage.  This  dislcosiue  is  to  be  made 
on  the  vehicle's  title,  or  in  the  case  of 
a  vehicle  that  has  never  been  titled,  on 
a  separate  form.  If  the  title  is  lost  or  is 
held  by  a  lienholder,  and  where 
permitted  by  state  law,  the  disclosure 
can  be  made  on  a  state-issued,  secure 
power  of  attorney. 

Estimated  Annual  Burden:  2,586,160. 

Number  of  Respondents:  130,000,000. 

Issued  on:  June  7,  2001. 
Herman  L.  Simnu, 

Associate  Administrator  for  Administration. 
[FR  Doc.  01-14833  Filed  6-12-01;  8:45  am] 
BiLLiNO  cooe  4no-s»-p 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements,  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  natiue  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  December  26, 
2000  [65  FR  81414-81419). 
DATES:  Comments  must  be  submitted  on 
or  before  July  13,  2001. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Cohen  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Chief  Counsel  (NCC-30),  202-366-5263. 
400  Seventh  Street,  SW.  Room  5219, 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Criminal  Penalty  Safe  Harbor 
Provision. 

OMB  Number:  2127—0609. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  Section  5  of  the 
Transportation  Recall  Enhancement, 
Accountability,  and  Dociunentation 
(TREAD)  Act  (Pub.  L.  106-414) 
establishes  49  U.S.C.  30170,  which 
provides  for  criminal  liability  in 
circumstances  where  a  person  had  the 
intention  of  misleading  the  Secretary  of 
Transportation  (Secretary)  regarding 
safety-related  defects  in  motor  vehicles 
or  motor  vehicle  equipment  that  caused 
death  or  serious  bodily  injiuy.  It  also 
contains  a  "safe  harbor"  that  allows  a 
person  to  avoid  criminal  penalties  if 
that  person  lacked  knowledge  at  the 
time  of  the  violation  that  the  violation 
would  result  in  an  accident  causing 
death  or  serious  bodily  injury  and  if  that 
person  corrects  any  improper  reports  or 
failure  to  report  to  the  Secretary  within 
a  reasonable  time. 

Affected  Public:  Foreign 
manufecturers  of  motor  vehicles  and 
motor  vehicle  equipment  located 
outside  of  the  United  States,  which  are 
importing  these  items  into  the  United 
States. 

Estimated  Total  Aiuiual  Burden:  18. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
R^ulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 


Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  biuden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  most  effiective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  June  7,  2001. 
Herman  L.  Simms, 

Associate  Administrator  for  Administration. 
[FR  Doc.  01-14834  Filed  6-12-01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnanc*  Oodtet  No.  34049] 

Tb»  Burlington  Nortttam  and  Santa  Fa 
Railway  Company— Tracicage  Rlghta 
Examptioi>— TIte  Kanaas  Ctty  Souttwm 
Railway  Company 

The  Kansas  City  Southern  Railway 
Company  (KCS)  has  agreed  to  grant 
limited  overhead  trackage  rights  to  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  over  KCS's 
rail  line  (1)  between  KCS  milepost 
220.28  in  Tennison,  TX,  and  KCS 
milepost  201.89  in  Wylie,  TX,  and  (2) 
between  KCS  Engineering  Station  HB 
43-I-59'  in  Wylie  and  KCS  Engineering 


Station  1097+80'  in  Wylie,  a  total 
distance  of  approximately  21.14  miles. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  June  5,  2001, 
the  effective  date  of  the  exemption. 

The  purpose  of  the  trackage  rights  is 
to  allow  BNSF  to  move  Norfolk 
Southern  Railway  Company  haulage 
trains  over  the  subject  trackage  to  and 
from  KCS's  Wylie  Yard. 

Any  employees  affected  by  the  subject 
transaction  will  be  protected  by  the 
labor  conditions  prescribed  in  Norfolk 
and  Western  Ry.  Co.— Trackage  Rights — 
BN.  354  I.C.C.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc.^Lease 
and  Operate,  360  I.C.C.  853  (1980). 

This  notice  is  filed  under  49  CFR  ' 
1180.2(d)(7).  If  it  contains  Mse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34049  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper,  The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  P.O.  Box 
961039,  Fort  Worth,  TX  76161-0039. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.sO). dot.gov. 

Decided:  June  4,  2001. 
By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  01-14468  Filed  6-12-01;  6:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
piitjiished  Presidential,  Rule,  Proposed  Rule, 
and  IMotice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  Agerxry  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropnate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Indian  Affairs 

25  CFR  Part  151 

Acquisition  of  Titlo  to  l.and  in  Trust; 
Dslay  of  Effoctlvs  Oats 

Correction 

Rule  document  01-9382  was 
inadvertently  published  in  the  Proposed 
Rules  section  in  the  issue  of  Monday, 
April  16,  2001,  appearing  on  page 
19403.  It  should  have  appeared  in  the 
Rules  and  Regulations  section. 

[FR  Doc.  Cl-9382  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32CFRPart989 

RIN  0701-AA56 

Environmental  Impact  Analysis 
Process  (EIAP);  Correction 

Correction 

In  rule  document  01-14681  appearing 
on  page  31177,  in  the  issue  of  Monday, 
June  11,  2001,  make  the  following 
correction: 

On  page  31177,  in  the  first  column, 
under  the  heading  DATES:  in  the  first 
line.  "July  11,  2001"  should  read  "Jime 
11,  2001". 

[FR  Doc.  Cl-14681  Filed  6-12-01;  8:45  am] 
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Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  72,  75,  78,  and  97 
Revisions  to  the  Federal  NOx  Budget 
Trading  Program,  the  Emissions 
Monitoring  Provisions,  the  Permits 
R^ulation  Provisions,  and  the  Appeal 
Procedures;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  72,  75,  78,  and  97 

[FRL-6984-8] 

RIN  2060-AJ43 

Revisions  to  the  Federal  NOx  Budget 
Trading  Program,  the  Emissions 
Monitoring  Provisions,  the  Permits 
Regulation  Provisions,  and  the  Appeal 
Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  rule 
revisions  that  would  modify  the  ejdsting 
requirements  for  sources  affected  by  the 
Federal  NOx  Budget  Trading  Program, 
the  Acid  Rain  Program,  and  the  October 
27. 1998  NOx  SIP  Call.  The  proposed 
revisions  would  streamline  and  add 
flexibility  to  the  monitoring  and 
reporting  requirements  in  response  to 
the  signiticant  changes  that  have 
occurred  in  power  generation  in  recent 
years  due  to  deregulation  and  recent 
environmental  actions  initiated  by  EPA 
to  reduce  nitrogen  oxides  emissions. 
This  proposed  action  would  also  make 
certain  technical  corrections,  remove 
outdated  provisions,  and  correct 
printing,  typographical,  and 
grammatical  errors  to  correct  or  clarify 
cross  references,  and,  in  a  few  instances, 
to  ensure  that  the  specific  rule  language 
is  consistent  with  the  Agency's  intent. 
DATES:  Comments.  All  public  comments 
must  be  received  on  or  before  July  30, 
2001. 

Public  Hearing.  Anyone  requesting  a 
public  hearing  must  contact  EPA  no 
later  than  June  25.  2001.  If  a  hearing  is 
held,  it  will  take  place  June  27,  2001. 
begiiming  at  10  a.m. 

ADDRESSES:  Comments.  Comments  must 
be  mailed  (in  duplicate  if  possible)  to: 
EPA  Air  Docket  (6102).  Attention: 
Docket  No.  A-2000-33.  Room  M-1500, 
Waterside  Mall.  401  M  Street.  SW.. 
Washington,  DC  20460. 

Public  Hearing.  If  a  public  hearing  is 
requested,  it  will  be  held  at  the 
Enviroiunental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460, 
in  the  Education  Center  Auditorium. 
Refer  to  the  Clean  Air  Markets 
homepage  at  www.epa.gov/airmarkets 
for  more  information  or  to  determine  if 
a  public  hearing  has  been  requested  and 
will  be  held. 

Docket.  Docket  No.  A-2000-33, 
containing  supporting  information  used 
to  develop  the  proposal,  is  available  for 
public  inspection  and  copying  from  8:00 
a.m.  to  5:30  p.m..  Monday  through 


Friday,  excluding  legal  holidays,  at 
EPA's  Air  Docket  Section  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gabrielle  Stevens.  Clean  Air  Markets 
Division  (6204N),  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue.  NW., 
Washington.  DC  20460,  telephone 
number  (202)  564-2681  or  the  Acid 
Rain  Hothne  at  (202)  564-9620. 
Electronic  copies  of  this  docimient  and 
technical  support  documents  can  be 
accessed  through  the  EPA  Web  site  at: 
http://www.epa.gov/airmarkets. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  titles  I  and  IV  of  the 
Clean  Air  Act  (CAA  or  the  Act).  EPA  is 
proposing  rule  revisions  to  support 
previous  actions  the  Agency  has  taken 
to  mitigate  interstate  transport  of 
nitrogen  oxides  as  well  as  to  reduce  the 
acidic  deposition  precursor  emissions  of 
sulfur  dioxide  and  nitrogen  oxides 
(NOx).  Title  I  of  the  CAA.  as  amended 
by  the  Clean  Air  Act  Amendments  of 
1990.  authorizes  EPA.  under  section  126 
of  the  Act.  to  require  reductions  of  NOx 
emissions  from  sources  that  emit  in 
violation  of  the  CAA  prohibition  against 
significantly  contributing  to  ozone 
nonattainment  or  maintenance  problems 
in  a  downwind  State  that  petitions  EPA 
for  relief.  On  January  18.  2000.  EPA 
published  a  section  126  finding  that  a 
number  of  large  electric  generating  units 
and  large  industrial  boilers  and  turbines 
named  in  petitions  filed  by  several 
northeastern  States  emit  NOx  in 
violation  of  the  CAA.  In  that  same 
notice,  the  EPA  finalized  the  Federal 
NOx  Budget  Trading  Program  as  the 
control  remedy  for  soiu-ces  affected  by 
the  rule.  EPA  originally  promulgated  40 
CFR  parts  72.  75.  and  78  on  January  11. 
1993.  to  implement  the  Acid  Rain 
Program  as  authorized  by  title  IV  of  the 
Act.  EPA  has  subsequentiy  promulgated 
several  final  rules  revising  the  January 
11. 1993  rules.  The  most  recent 
revisions  were  promulgated  on  May  26. 
1999.  Finally,  note  that  although  today's 
proposal  will  not  revise  the  Finding  of 
Significant  Contribution  and 
Rulemaking  for  Certain  States  in  the 
Ozone  Transport  Assessment  Group  for 
Purposes  of  Reducing  the  Transport  of 
Ozone  (  NOx  SIP  call),  promulgated  on 
October  27, 1998.  under  section  110  of 
the  Act.  the  proposed  changes  to  the 
monitoring  and  reporting  provisions  of 
40  CFR  part  75  (and  related  changes  to 
certain  definitions  in  40  CFR  part  72) 
will  affect  sources  that  are  subject  to  the 
NOx  SIP  call,  since  many  of  these 
sources  will  be  required  to  implement 
part  75  emissions  monitoring. 


The  provisions  of  40  CFR  parts  72,  75, 
78,  and  97  will  be  revised  to  modify  the 
existing  requirements  for  sources 
affected  by  the  Acid  Rain  Program,  the 
Federal  NOx  Budget  Trading  Program, 
and  the  October  27,  1998,  NOx  SIP  call. 
Today's  proposal  is  limited  to  the 
specific  provisions  in  parts  72.  75,  78, 
and  97  identified  and  discussed  here. 
EPA  is  not  considering  reopening  or 
requesting  public  comment  on  emy  other 
provisions  of  parts  72,  75,  78,  or  97  or 
of  the  section  126  or  NOx  SIP  call 
rulemaking. 

A  redline/ strikeout  version  of  40  CFR 
parts  72  and  75  as  amended  by  this 
proposed  rule  is  available  in  the  Docket 
and  on  the  EPA  Web  site  referenced 
above.  The  contents  of  the  preamble  are 
listed  in  the  following  ouUine: 

I.  Regulated  Entities 

II.  Background  and  Summary  of  the  Proposed 

Rule 

III.  Detailed  Discussion  of  Proposed 

Revisions 

A.  Rule  Definitions 

1 .  How  does  EPA  propose  to  revise  the 
definitions  of  pipeline  natural  gas  and 
natural  gas  in  §  72.2? 

2.  How  does  EPA  propose  to  change  the 
definitions  of  unit  and  stack  operating 
hours? 

3.  What  other  definitions  would  be  revised 
or  added  to  the  rule? 

B.  Certification  Timeline  Issues 

1.  What  is  the  deadline  for  an  application 
for  initial  certification? 

2.  For  an  appendix  E  peaking  unit,  when 
is  initial  certification  required  while 
combusting  the  backup  fuel? 

3.  What  happens  if  a  unit  loses  peaking, 
gas-fired,  or  LME  status? 

C.  Missing  Data 

1.  How  will  the  proposed  rule  affect  the 
missing  data  procedures  in  §§  75.31 
through  75.37  for  units  that  produce 
electrical  or  thermal  output? 

2.  How  will  subpart  H  missing  data 
provisions  be  affected  for  units  that 
produce  electrical  or  thermal  output? 

3.  What  are  the  missing  data  requirements 
for  units  that  do  not  produce  electrical 
or  thermal  output? 

4.  How  will  today's  proposed  rule  revise 
the  procedures  in  appendix  C  for 
establishing  load  ranges  (or  "bins")  for 
missing  data  purposes? 

5.  How  will  the  maximum  potential 
moisture  provision  be  revised? 

6.  How  will  the  proposed  rule  affect  the 
method  of  determination  codes? 

D.  Low  Mass  Emissions  (LME)  Units 

1.  What  are  the  certification  requirements 
for  low  mass  emissions  (LME)  units? 

2.  How  does  the  LME  methodology  apply 
to  subpart  H  units? 

3.  When  must  the  annual  demonstration 
for  LME  units  be  completed? 

4.  How  should  EPA  Reference  Method  20 
be  altered  when  determining  a  fuel-and 
unit-specific  NOx  emission  rate  for  an 
LME  unit? 

5.  What  temperature  and  humidity 
corrections  are  required  for  turbines 


Federal  Register /Vol.  66,  No.  114 /Wednesday,  June  13,  2001  /  Proposed  Rules 


31979 


when  unit-and  fuel-specific  NOx 
emission  rates  are  determined  for  LME 
units? 

6.  How  is  identical  unit  status 
demonstrated  for  a  group  of  LME  units? 

7.  How  is  the  fuel-and  unit-specific  NOx 
emission  rate  determined  for  LME 
turbines  equipped  with  water  injection, 
steam  injection,  or  water/fuel  emulsion, 
and  no  other  type{s)  of  add-on  NOx 
controls? 

8.  What  effect  would  today's  proposed  rule 
have  on  LME  units  sharing  a  common 
fuel  supply? 

9.  When  would  single  load  testing  be 
allowed  to  determine  unit-and  fuel- 
specific  NOx  emission  rates  for  LME 
units? 

10.  How  are  unit-specific,  fuel-specific 
NOx  emission  rates  for  LME  units 
determined  from  the  individual  test  run 
data  at  each  load  level? 

11.  Which  mathematical  equations  are 
affected  by  the  proposed  changes  to 
§75.19? 

E.  Conditionally  Valid  Data — Mandatory 
Use 

F.  Quality  Assurance/Quality  Control  (QA/ 
QC) 

1.  What  chimges  are  proposed  for  CEMS 
span  and  range  evaluations? 

2.  Will  EPA  allow  use  of  two  separate  CEM 
systems  with  separate  probes  and  sample 
interfaces  to  meet  dual-range 
requirements? 

3.  What  changes  would  the  proposed  rule 
make  with  regard  to  determining  NOx 
MPC,  MEC.  span,  and  range? 

4.  What  revisions  would  be  made  to  the  7- 
day  calibration  error  test  for  peaking 
units? 

5.  What  changes  would  be  made  to  QA/QC 
for  units  with  very  low  NOx 
concentrations? 

6.  When  would  EPA  require  the 
application  of  a  calibration  correction 
factor  to  linearity  or  RATA  test  data? 

7.  What  changes  would  be  made  to  the 
flow-to-load  ratio  test? 

8.  When  would  three-load  flow  RAT  As  be 
allowed  for  routine  quality  assurance? 

9.  What  changes  would  be  made  to  the  data 
analysis  time  period  for  single-load  flow 
RATA  claims? 

10.  For  units  that  do  not  produce  electrical 
output  or  steam  load,  at  what  operating 
levels  should  gas  and  flow  monitor 
RATAs  be  performed? 

G.  Streamlining  Changes 

H.  Monitoring  Plan  Information  Submittal 

1.  What  changes  are  proposed  in  the 
timeline  for  monitoring  plan  updates? 

2.  Is  EPA  changing  the  process  for 
electronic  submittal  of  monitoring  plan 
updates  and  certification/recertification 
test  results? 

I.  Appendix  D — Miscellaneous  Issues 
J.  Reporting  and  Recordkeeping 

1.  Will  certification  and  recertification  test 
notice  requirements  change? 

2.  Will  EPA  continue  to  accept  hardcopy 
certification  statements? 

3.  Will  EPA  allow  the  electronic  storage  of 
quality  assurance/quality  control  plan 
information? 

K.  NOx  Monitoring  in  Multiple  Stacks/ 
Common  Stacks 


L.  Appendix  E  Issues 

1.  How  will  the  proposed  rule  affect 
Appendix  E  test  notifications  and 
submittal  of  hardcopy  recertification  test 
results? 

2.  Will  the  frequency  of  retesting  of 
Appendix  E  units  be  changed? 

3.  How  will  the  timeline  for  unscheduled 
Appendix  E  retests  be  revised? 

4.  How  will  Appendix  E  missing  data 
procedures  be  changed? 

5.  How  will  the  Appendix  E  testing 
requirements  for  emergency  fuel  be 
changed? 

M.  Reference  Methods 

1.  Which  Code  of  Federal  Regulations 

.  versions  of  reference  methods  are  to  be 
used? 

2.  Are  there  other  changes  to  reference 
methods? 

N.  Appendix  G  Revisions 

0.  Technical  Changes  and  Corrections 

P.  What  other  changes  is  EPA  proposing  to 
the  Federal  NOx  Budget  Trading 
Program  today? 
IV.  Administrative  Requirements 

A.  Public  Hearing 

B.  Public  Docket 

C.  Executive  Order  12866 

■     D.  Unfunded  Mandates  Reform  Act 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  _ 

G.  National  Technology  Transfer  and 
Advancement  Act 

H.  Executive  Order  13175 

1.  Executive  Order  12898 
J.  Executive  Order  13045 
K.  Executive  Order  13132 

I.  Regulated  Entities 

Entities  regulated  by  this  action  are 
fossil  fuel-fired  boilers,  turbines,  and 
combined  cycle  units  that  serve 
generators  which  produce  electricity, 
generate  steam,  or  cogenerate  electricity 
and  steam.  While  part  75  primarily 
regulates  the  electric  utility  industry, 
certain  State  and  Federal  NOx  mass 
emission  trading  programs  may  rely  on 
subpart  H  of  part  75,  and  those 
programs  may  include  boilers,  turbines, 
and  combined  cycle  units  from  other 
industries.  RegiUated  categories  and 
entities  include: 


Category 

Examples  of  regulated 
entitles 

Industry  

(1)  Electric  service  pro- 

- 

viders 

(2)  Process  sources 

with  large  boilers 

and  turt>lnes  where 

emissions  exhaust 

through  a  stack 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  which  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 


regulated.  To  determine  whether  your 
liacility,  company,  business, 
organization,  etc.,  is  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  provisions  in  §§  72.6, 
72.7,  and  72.8  of  tide  40  of  the  Code  of 
Federal  Regulations  and  in  40  CFR  parts 
96  and  97.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particidar  entity,  considt  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

n.  Background  and  Summary  of  the 
Proposed  Rule 

Today's  proposed  action  modifies 
existing  monitoring  and  reporting 
requirements  in  40  CFR  parts  72  and  75 
that  support  emission  control  programs 
that  use  the  monitoring  and  reporting 
provisions  of  part  75  such  as  the  Acid 
Rain  I*rogram  and  State  NOx  reduction 
programs  developed  in  response  to  the 
October  27, 1998,  NOx  SIP  call.  The 
emphasis  of  these  revisions  is  three- 
fold: (1)  To  streamline  the  rule  by 
eliminating  outdated  sections;  (2)  to 
make  technical  corrections  and 
clarifications  to  the  rule;  and  (3)  to  add 
flexibility  to  the  monitoring  and 
reporting  requirements.  The  most 
substantive  proposed  changes  are  as 
follows:  the  definitions  of  "pipeline 
natural  gas"  and  "natiual  gas"  in  §  72.2 
would  be  revised  to  remove  all 
references  to  the  HaS  content  of  the  fuel 
and  would  instead  be  based  on  total 
sulfur  content  (corresponding  changes 
would  be  made  to  appendix  D  to  part 
75);  the  compliance  and  certification 
timelines  for  certifying  monitoring 
systems  would  be  made  the  same  for 
new  units,  newly  affected  luiits, 
deferred  units,  and  new  stacks;  the  low 
mass  emissions  (LME)  imits  provisions 
in  §  75.19  would  be  clarified;  for  units 
with  certain  types  of  NOx  emission 
controls,  qualification  as  a  LME  imit 
would  be  made  easier;  the  CEMS 
missing  data  procedures  would  be 
revised  to  allow  fuel-specific  missing 
data  substitution  as  well  as  the  use  of  a 
controlled  and  tmcontroUed  database 
for  units  with  add-on  emission  controls; 
the  missing  data  procedures  in  subpart 
H  of  part  75  would  be  expanded  and 
clarified  for  sources  that  report  emission 
data  only  in  the  ozone  season;  the  NOx 
span  and  range  provisions  in  appendix 
A  would  be  revised  to  make  them  more 
realistic  and  easier  to  implement  for 
combustion  turbines;  and  the  alternate 
calibration  error  limit  for  daily 
operation  would  be  tightened  from  10 
ppm  to  5  ppm  for  units  with  span 
values  of  50  ppm  or  less.  Many  of  the 
above  changes  to  part  75  would  affect 
the  monitoring  and  reporting  sections  of 
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the  part  97  rule.  Therefore,  today's 
proposed  rule  would  also  revise  certain 
sections  of  part  97  to  make  the 
monitoring  and  reporting  sections  of  the 
part  75  and  part  97  rules  consistent.  In 
addition,  certain  miscellaneous  changes 
woidd  be  made  to  clarify  or  correct 
minor  errors  in  other  sections  of  part  97 
or  to  make  the  administrative  appeal 
procedures  in  part  78  applicable  to 
decisions  of  the  Administrator  under 
part  97. 

in.  Detailed  Discussion  of  Proposed 
Revisions 

A.  Rule  Definitions 

EPA  policy  guidance  and  the 
instructions  EPA  has  developed  for 
monitoring  and  electronic  reporting 
under  part  75  rely  on  many  terms  that 
are  used  in  part  75  but  that  are  not 
defined  in  §  72.2  (the  definitions  section 
for  all  Acid  Rain  Program  regidations). 
Also,  some  of  the  existing  definitions  in 
§  72.2  are  incorrect  or  incomplete.  To 
address  these  concerns,  the  proposed 
revisions  would  add  or  modify  several 
definitions. 

1 .  How  Does  EPA  Propose  To  Revise  the 
Definitions  of  Pipeline  Natural  Gas  and 
NaturalCasin§72.2? 

Background.  Following  the  May  26, 
1999,  rulemaking,  a  utility  group  sued 
EPA  over  the  definitions  of  "pipeline 
natural  gas"  and  "natural  gas" 
contained  in  §  72.2.  The  issue  is  that 
gaseous  fuel  must  meet  a  two-fold 
requirement  to  qualify  as  one  of  these 
fuels.  In  the  current  rule,  there  is  an  H2S 
content  limit  (0.3  gr/100  scf  for  pipeline 
natural  gas  and  1.0  gr/100  scf  for  natural 
gas)  and  a  requirement  that  H2S 
constitute  more  than  50  percent  of  the 
total  fuel  sulfur  content.  Appendix  D  to 
the  rule  does  not  explain  how  to  comply 
with  the  second  of  these  two 
requirements  (the  H2S  as  a  percentage  of 
total  sulfur  requirement).  Fiuther, 
industry  members  are  concerned  that 
this  requirement  cannot  be 
implemented  in  a  fair  and  consistent 
manner.  For  example,  a  very  clean  fuel 
with  0.1  gr/100  scf  of  H2S  and  0.3  gr/ 
100  scf  of  total  sulfur  would  not  qualify 
as  pipeline  natural  gas,  because  H2S  is 
less  than  50  percent  of  the  total  sulfur 
content,  but  a  fuel  v«th  three  times 
more  H2S  and  twice  as  much  total  sulfur 
(0.3  gr/100  scf  of  H2S  and^over  0.6  gr/ 
100  scf  of  total  sulfur)  would  qualify  as 
pipeline  natural  gas  imder  the  current 
rule.  In  response  to  the  industry's 
concerns,  EPA  recently  issued  guidance 
on  how  to  demonstrate  compliauace  with 
the  H2S  content  limit.  As  explained  in 
the  guidance,  EPA  also  granted  a 
petition  allowing  owners  or  operators  to 


meet  total  sulfur  limits  in  lieu  of  the 
H2S  percent  of-total-sulfur  requirement. 

Discussion  of  Proposed  Changes.  The 
proposed  rule  would  revise  the 
definitions  of  "pipeline  natural  gas"  and 
"natiual  gas"  in  §  72.2.  All  references  to 
H2S  content  would  be  removed  and 
these  fuels  would  be  defined  in  terms  of 
total  sulfur  content.  For  the  piuposes  of 
determining  SO2  emissions,  it  makes  no 
difference  whether  the  fuel's  sulfur  is  in 
the  form  of  H2S  or  any  other  form.  The 
proposed  total  sidfur  content  values  are 
0.5  gr/100  scf  or  less  for  pipeline  natural 
gas  and  20.0  gr/100  scf  or  less  for 
natural  gas.  EPA  chose  the  value  of  0.5 
gr/100  scf  for  pipeline  natural  gas  so 
that  typical  supplies  of  pipeline  natiual 
gas  that  have  an  average  sulfur  content 
of  0.2  to  0.3  gr/100  scf  will  consistently 
yield  samples  below  this  cutoff  of  0.5 
gr/100  scf.  In  addition,  SO2  emission 
rates  calculated  using  this  value  will  not 
be  much  higher  than  the  rate  of  0.0006 
lb  SO2  /mmBtu  for  pipeline  natiual  gas 
that  EPA  used  to  compute  allocations 
for  sources  combusting  pipeline  natiual 
gas.  The  value  of  20.0  gr/scf  is  the 
maximum  total  sulfur  content  allowed 
under  most  contracts  for  transmitting 
pipeline  natural  gas  and  allowed  under 
most  tariffs  established  with  the  Federal 
Energy  Regulatory  Conunission. 

In  addition,  appendix  D,  sections 
2.3.1.4  and  2.3.2.4  would  be  revised  to 
require  initial  and  periodic  sampling  to 
document  the  total  sulfur  content  of  the 
fuel.  The  revised  rule  would  require 
periodic  sampling  on  a  semiaimual 
basis,  as  well  as  whenever  it  is 
reasonable  to  believe  that  the 
composition  of  the  fuel  supply  has 
changed.  For  fuels  that  qualify  as 
pipeline  natural  gas,  the  0.0006  lb/ 
mmBtu  default  SO2  emission  rate  woidd 
be  used,  and  for  fuels  that  qualify  as 
natural  gas,  an  SO2  emission  rate  would 
be  calculated  based  on  Equation  D-lh 
in  appendix  D.  Note  that  Equation  D-lh 
would  be  revised  to  be  based  upon  the 
total  sulfur  content  of  the  fuel,  rather 
than  the  H2S  content. 

2.  How  Does  EPA  Propose  To  Change 
the  Definitions  of  Unit  and  Stack 
Operating  Hours? 

Background.  The  current  rule  allows 
quality-assurance  (QA)  test  exemptions 
and  deadline  extensions  for  continuous 
emission  monitors,  based  on  the  amount 
of  unit  operation.  Grace  periods  are  also 
allowed  to  complete  missed  QA  tests. 
To  qualify  for  QA  test  extensions  and 
exemptions,  an  owner  or  operator  must 
determine  whether  there  are  at  least  168 
unit  or  stack  operating  hours  in  the 
quarter  (so  that  the  quarter  meets  the 
definition  of  a  "QA  operating  quarter"). 
The  length  of  grace  periods  is  also 


determined  on  a  imit  or  stack  operating 
hour  basis.  The  rule  defines  "unit 
operating  hour"  and  "stack  operating 
horn"  in  such  a  way  that  partial 
operating  hours  are  counted  as  full 
hours.  This  is  counterintuitive  to  the 
way  that  source  operators  normally 
coimt  operating  hours.  They  normally 
coimt  cumulative  operating  time  so  that 
30  minutes  of  operation  equals  0.5 
operating  hours,  not  1.0  hours. 

Discussion  of  Proposed  Changes. 
Definitions  of  "cumulative  stack 
operating  hoius"  and  "cumulative  imit 
operating  hoius"  would  be  added  to 
§  72.2.  The  definitions  of  "QA  operating 
quarter"  and"  fuel  flowmeter  QA 
operating  quarter"  would  be  revised  to 
put  them  in  terms  of  ciunulative  unit,  or 
stack  operating  hours.  Finally,  all 
references  to  the  length  of  grace  periods 
would  be  changed  to  be  in  terms  of 
cumulative  unit  operating  hoxirs  or 
cumulative  stack  operating  hours. 

3.  What  Other  Definitions  Would  Be 
Revised  or  Added  to  the  Rule? 

Background.  There  are  several 
definitions  in  §  72.2  that  are  either 
unclear  or  inconsistent  with  the  way  in 
which  part  75  has  been  implemented.  In 
addition,  some  terms  that  are  used  in 
the  Acid  Rain  Program  Policy  Manual 
and  the  EDR  v2.1  Instructions  are  not 
defined  in  the  rule. 

Discussion  of  Proposed  Changes. 
Under  the  proposal,  EPA  would  add 
definitions  of  "common  pipe," 
"common  pipe  operating  time," 
"diluent  cap  value,"  "fuel  flowmeter 
system,"  "iuel  usage  time,""multiple 
stack  configination,"  "stack  operating 
time,"  and  "imit  operating  time."  These 
terms  are  all  used  in  part  75  and  the 
accompanying  guidance  materials,  but 
are  not  defined  in  §  72.2.  EPA  believes 
these  terms  should  be  defined  because 
they  are  terms  of  art  as  used  in  various 
sections  of  part  75. 

Finally,  the  definitions  of 
"continuous  emission  monitoring 
system  or  GEMS,"  "emergency  fuel," 
"heat  input,"  "horn  before  and  after," 
"maximum  potential  NOx  emission 
rate,"  "maximum  rated  hourly  heat 
input,"  "missing  data  period,"  "monitor 
accuracy,"  "stack  operating  hoiu,"  and 
"imit  operating  hour"  would  be  revised. 
See  the  technical  support  document 
(Docket  A-2000-33,  Item  II-A-2)  for  an 
explanation  of  these  technical  changes. 

B.  Certification  Timehne  Issues 

1.  What  Is  the  Deadline  for  an 
Application  for  Initial  Certification? 

Background.  The  current  rule 
specifies  different  monitor  certification 
timelines  in  §  75.4,  for  new  units,  new 
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stacks,  and  deferred  units.  New  units 
must  certify  their  monitors  within  90 
calendar  days  after  the  unit  commences 
commercial  operation.  Similarly,  for 
newly  affected  units,  owners  or 
operators  have  90  calendar  days  from 
the  date  on  which  they  become  Acid 
Rain  affected  units  to  certify  monitors. 
Also,  when  a  new  stack  or  flue  gas 
desulfurization  system  (FGD)  is 
constructed,  the  owner  or  operator  has 
90  calendar  days  from  the  date  on 
which  emissions  first  exit  to  the 
atmosphere  through  the  new  stack  or 
FGD  to  install  and  certify  continuous 
monitoring  systems.  However,  for 
deferred  units  (affected  units  that  were 
in  cold-storage  on  their  compliance 
deadline),  owners  or  operators  have 
either  45  operating  days  or  180  calendar 
days  (whichever  occurs  first)  to  certify 
monitors  after  recommencing  operation. 
The  90  calendar  day  timeline  has 
proven  to  be  problematic,  particularly 
for  new  units  that  experience 
mechanical  problems  when  they  first 
begin  operating.  The  deferred  unit 
timeline  has  greater  flexibility. 

Discussion  of  Proposed  Changes.  EPA 
proposes  to  make  all  of  the  timelines  the 
same  for  deferred  units,  new  units,  new 
stacks,  and  newly  affected  units.  In  all 
cases,  the  certification  deadline  would 
be  the  earlier  of  90  unit  operating  days 
or  180  calendar  days  after  the  unit 
commences  commercial  operation  or 
recommences  operation.  Paragraphs  (b), 
(c),  (d),  and  (e)  of  §  75.4  would  be 
revised  to  incorporate  this  change. 
Corresponding  changes  would  be  made 
to  40  CFR  97.70,  the  monitoring  and 
reporting  sections  of  the  January  18, 
2000,  final  section  126  rule,  in  order  to 
make  the  certification  timelines  in  parts 
75  and  97  consistent. 

2.  For  an  Appendix  E  Peaking  Unit, 
When  Is  Initial  Certification  Required 
While  Combusting  the  Backup  Fuel? 

Background.  The  current  rule 
specifies  in  §  75.4(f)  that  for  an 
appendix  E  unit  for  which  certification 
testing  prior  to  the  applicable  deadline 
has  been  done  only  while  combusting 
the  primary  fuel,  certification  tests  using 
backup  fuel  must  be  completed  within 
30  unit  operating  days  after  the  backup 
fuel  is  first  combusted  following  the 
certification  deadline. 

Discussion  of  Proposed  Changes.  The 
proposal  would  revise  §  75.4(f)  to  state 
that  certification  is  required  within  the 
earlier  of  90  unit  operating  days  or  180 
calendar  days  after  the  backup  fuel  is 
first  burned  following  the  initial 
certification  deadline.  This  revised 
timeline  is  consistent  with  the  changes 
to  the  timelines  in  §  75.4,  paragraphs 


(b),  (c),  (d),  and  (e)  in  today's  proposed 
rule. 

3.  What  Happens  if  a  Unit  Loses 
Peaking.  Gas-Fired,  or  LME  Status? 

Background.  Under  the  ciuxent  rule, 
when  an  appendix  E  unit  loses  its  status 
as  a  peaking  unit,  a  NOx  GEMS  must  be 
installed  by  December  31  of  the 
following  calendar  year.  Similarly,  loss 
of  gas-fired  unit  status  requires  (in  some 
cases)  installation  of  a  COMS  by 
December  31  of  the  following  year.  Loss 
of  low  mass  emissions  (LME)  unit  status 
under  §  75.19  requires  monitoring 
systems  to  be  installed  within  two 
quarters  after  the  quarter  in  which  LME 
status  is  lost.  The  LME  requirement 
appears  to  be  inconsistent  with  the 
others  in  that  it  contains  a  shorter 
timeline  to  install  and  certify 
monitoring  systems.  In  addition,  when 
peaking  unit  or  LME  status  is  lost,  the 
rule  does  not  provide  specific 
instructions  regarding  what  emission 
values  to  report  if  the  deadline  for 
certifying  monitors  is  not  met. 

Discussion  of  Proposed  Changes.  For 
units  that  lose  their  LME  status,  EPA 
proposes  to  change  the  deadline  in 
§  75.19(b)(2)  for  monitor  certification  to 
December  31  of  the  year  after  the  year 
in  which  the  unit  exceeded  the  LME 
applicability  threshold{s),  thus  making 
the  monitor  certification  timeUne  the 
same  as  the  timelines  in  §§  75.12(d)(2) 
and  75.14(c)  for,  respectively,  loss  of 
peaking  unit  status  and  loss  of  gas-fired 
status.  In  the  period  from  the  time  of 
loss  of  LME  status  until  the  certification 
deadline,  units  would  continue  to 
monitor  and  report  in  accordance  with 
the  provisions  for  LME  units. 

Today's  proposed  rule  also  includes 
provisions  in  §§  75.19(b)(2),  75.12(d)(2), 
75.71(d),  and  appendix  E,  section  1.1 
that  would  specify  the  emission 
reporting  requirements  when  LME 
status  or  peaking  unit  status  is  lost  and 
the  monitor  certification  deadline  is  not 
met.  For  loss  of  peaking  unit  status,  the 
maximum  potential  NOx  emission  rate 
would  be  reported  after  the  CEM 
certification  deadline.  For  loss  of  LME 
status,  SO2  and  CO2  emissions  would  be 
reported  after  the  deadline  using  the 
applicable  LME  default  emission  rate 
and  the  maximum  potential  hourly  heat 
input,  and  NOx  emissions  would  be 
reported  using  the  fuel  specific 
maximum  potential  NOx  emission  rate. 


C.  Missing  Data 

1.  How  Will  the  Proposed  Rule  Affect 
the  Missing  Data  Procedures  in  §§  75.31 
Through  75.37  for  Units  That  Produce 
Electrical  or  Thermal  Output? 

Background.  The  part  75  GEMS 
missing  data  procedures  in  §§  75.31 
through  75.37  require  the  use  of 
substitute  data  values  for  each  unit 
operating  hour  in  which  quality-assured 
data  are  not  obtained,  either  from  a 
certified  CEMS,  a  reference  method,  or 
an  approved  alternative  monitoring 
system.  The  method  of  determining  the 
appropriate  substitute  data  values 
depends  principally  on  two  things:  (1) 
The  length  of  the  missing  data  period; 
and  (2)  the  percent  monitor  data 
availability  at  the  end  of  the  missing 
data  period.  In  some  cases,  the 
substitute  data  value  is  simply  the 
arithmetic  average  of  the  CEMS  hourly 
averages  recorded  before  and  after  the 
missing  data  period.  In  other  cases,  the 
substitute  data  value  is  either  the  90th 
percentile  value,  the  95th  percentile 
value,  or  the  maximum  value  in  a 
historical  lookback  period  consisting  of 
a  certain  number  of  quality-assured 
monitor  operating  hours  (the  previous 
720  hours  of  quality-assured  data  for 
SO2,  GO2,  and  moisture,  and  the 
previous  2,160  hours  of  qualify-assured 
data  in  a  particular  load  range  ("load 
bin")  for  NOx  and  flow  rate).  Finally,  if. 
at  the  time  of  the  missing  data  period, 
the  percent  monitor  data  availabiUty  is 
below  80  percent,  the  appropriate 
maximum  potential  value  must  be 
reported  for  each  hour  of  the  missing 
data  period. 

The  part  75  missing  data  procedures 
do  not  take  into  consideration  the  fype 
of  fuel  combusted.  Rather,  a  single 
database  of  quality-assured  monitor 
operating  hours  is  maintained  for  each 
monitored  parameter  (SO2,  NOx.  flow 
rate,  etc.)  in  order  to  provide  substitute 
data  values  when  a  historical  lookback 
is  required.  For  a  unit  that  combusts 
different  types  of  fuel  having 
significantly  different  emission  levels 
for  a  particular  parameter  (e.g.,  for  a  unit 
which  can  burn  either  coal  or  natural 
gas,  the  SO2  emissions  are  much  higher 
when  coal  is  burned),  the  substitute  data 
values  obtained  in  a  historical  lookback 
may  not  be  representative  of  the  actual 
emissions  during  the  missing  data 
period. 

For  units  with  add-on  SO2  or  NOx 
emission  controls,  §  75.34  in  the  current 
rule  allows  three  missing  data  options. 
The  owner  or  operator  may  either:  (1) 
Use  the  standard  missing  data 
procedures,  if  the  controls  are 
documented  to  be  operating  properly,  or 
otherwise  use  maximum  potential 
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values;  or  (2)  petition  the  Administrator 
to  use  the  maximum  controlled 
emission  rate  recorded  in  the  previous 
720  quality-assured  monitor  operating 
hours,  if  the  percent  monitor  data 
availability  is  below  90  percent  and  if 
the  controls  are  documented  to  be 
operating  properly  during  the  missing 
data  period;  or  (3)  petition  the 
Administrator  to  use  site-specific 
parametric  monitoring  procedures  for 
missing  data  substitution.  These  missing 
data  options  have  proven  to  be  difficult 
to  implement  and  lack  flexibility.  The 
representativeness  of  the  substitute  data 
values  derived  from  these  procedures, 
particularly  for  Options  (1)  and  (3),  is 
also  uncertain. 

Option  (1)  requires  parametric  data  to 
be  recorded  during  missing  data  periods 
to  dociunent  proper  operation  of  the 
add-on  emission  controls,  in  order  to 
justify  using  the  standard  missing  data 
procedures.  The  parameters  selected 
and  the  acceptable  ranges  for  the 
parameters  must  be  documented  in  the 
QA  plan  for  the  unit.  The  designated 
representative  must  submit  a 
certification  statement  in  the  electronic 
quarterly  report,  affirming  that  the 
emission  controls  operated  within  the 
acceptable  parametric  ranges  during 
each  missing  data  period  and  that  use  of 
the  standard  missing  data  procedures  is 
appropriate.  This  approach  to  missing 
data  substitution  is  problematic  because 
currently  there  are  no  clear  guidelines, 
either  in  the  rule  or  in  EPA  policy 
guidance,  for  selecting  the  appropriate 
parameters  or  the  acceptable  parametric 
ranges.  Therefore,  it  is  difficiUt  to 
establish  whether  the  emission  controls 
are  actually  working  properly  during  a 
missing  data  period,  even  if  paramebic 
data  have  been  recorded  and  are 
available  for  auditing  purposes.  Further, 
when  the  standard  missing  data 
procedures  are  used,  the  substitute  data 
values  derived  from  historical  lookbacks 
may  not  be  representative  of  the  actual 
emissions  during  the  missing  data 
period,  because  the  historical  databases 
used  for  the  lookbacks  include  all 
quality-assiu^d  CEMS  data,  for  both 
controlled  and  uncontrolled  operation. 

Option  (2),  above,  is  difficidt  to 
implement  administratively,  because  it 
requires  a  petition  every  time  the  owner 
or  operator  wants  to  use  a  missing  data 
value  based  solely  on  data  recorded 
during  hours  when  the  emission 
controls  were  working,  instead  of  using 
the  standard  missing  data  routines.  Use 
of  this  missing  data  option  could 
therefore  require  a  petition  to  be 
submitted  to  and  answered  by  EPA 
every  quarter. 


To  date,  no  imits  in  the  Acid  Rain 
Program  have  petitioned  to  use  Option 
(3),  above. 

Discussion  of  Proposed  Changes. 
Today's  proposed  rule  would  revise  the 
part  75  missing  data  procedures  to  allow 
missing  data  substitution  to  be  done  on 
a  fuel-specific  basis.  Also,  for  units  with 
add-on  SO;  or  NOx  emission  controls, 
EPA  proposes  to  revise  §  75.34  to 
include  a  new  missing  data  option, 
based  on  the  operating  status  of  the 
emission  controls.  Note  that  the  use  of 
these  new  rule  provisions  would  be 
optional.  Therefore,  sources  using  the 
missing  data  provisions  in  the  current 
rule  could  continue  to  do  so. 

Today's  proposed  rule  would  add 
fuel-specific  missing  data  provisions  to 
§  75.33,  in  five  new  paragraphs,  (b)(5), 
(b)(6),  (c)(7).  (c)(8),  and  (c)(9).  These 
provisions  would  allow  the  owner  or 
operator  to  create  and  maintain  separate 
databases  for  each  type  of  fuel 
combusted  in  the  unit,  for  missing  data 
purposes.  Substitute  data  values  would 
be  derived  from  the  appropriate 
database,  depending  on  the  type  of  fuel 
being  burned  during  the  missing  data 
period.  To  use  these  new  provisions,  the 
owner  or  operator  would  be  required  to 
determine  fuel-specific  maximiun 
potential  values  for  concentration, 
emission  rate,  or  flow  rate  (as 
applicable). 

"The  owner  or  operator  would  be 
allowed  to  swtch  to  the  new  fuel- 
specific  missing  data  procedures  at  any 
time.  Until  the  requisite  number  of 
hours  of  quality-assured  fuel-specific 
data  were  recorded  for  the  lookback 
periods  (either  720  or  2,160  hours),  the 
owner  or  operator  would  use  all 
available  data  in  the  databases  for  the 
lookbacks. 

For  units  with  add-on  controls,  the 
proposed  rule  would  retain  the  missing 
data  option  in  §  75.34(a)(3),  allowing  the 
owner  or  operator  to  petition  to  use  a 
site-specific  parametric  missing  data 
substitution  procedure.  The  owner  or 
operator  could  also  continue  using  the 
missing  data  option  in  §  75.34(a)(1), 
which  allows  the  standard  missing  data 
procedures  to  be  used  for  hours  in 
which  proper  operation  of  the  emission 
controls  is  documented  by  means  of 
parametric  data,  and  requires  maximum 
potential  values  to  be  reported  for  all 
other  missing  data  hours.  Note, 
however,  that  the  proposed  rule  would 
expand  and  clarify  the  way  in  which 
parametric  data  are  used  to  document 
proper  operation  of  the  add-on  emission 
controls,  as  explained  below  in  the 
discussion  of  Uie  changes  to 
§  75.34(a)(2). 

Today's  proposed  rule  would 
significantly  revise  §  75.34(a)(2),  to 


allow  the  owner  or  operator  of  a  unit 
with  add-on  SO2  or  NOx  emission 
controls  (including  units  equipped  with 
dry  low-  NOx  technology)  to  create  and 
maintain  two  separate  databases, 
controlled  and  uncontrolled,  for  missing 
data  purposes.  Any  hour  in  which  the 
add-on  controls  are  documented  to  be 
operating  (on)  would  be  included  in  the 
controlled  database.  Any  hour  in  which 
the  controls  are  not  operating  (off) 
would  be  included  in  the  uncontrolled 
database.  For  units  with  more  than  one 
type  of  add-on  controls  (e.g.,  steam 
injection  plus  SCR),  hours  in  which  any 
of  the  add-on  controls  operate  would  be 
included  in  the  controlled  database. 
Alternatively,  the  imcontrolled  database 
could  consist  of  either;  (a)  quality- 
assured  <iata  recorded  by  a  certified 
monitor  at  the  control  device  inlet;  or 
(b)  for  a  unit  with  a  main  stack  and  a 
bypass  stack,  quality-assured  data 
recorded  by  a  certified  monitoring 
system  installed  on  the  bypass  stack. 

If  the  proposed  missing  data  option  in 
§  75.34(a)(2)  were  selected,  then, 
whenever  a  historical  lookback  was 
required,  the  substitute  data  value  for 
each  hour  of  the  missing  data  period 
would  be  taken  from  the  appropriate 
database  (controlled  or  imcontrolled), 
depending  on  whether  the  emission 
controls  are  docimiented  (by  means  of 
parametric  data)  to  be  operating 
properly  during  the  hour.  For  the  SO2 
missing  data  algorithms  in  §  75.33, 
paragraphs  (b)(l)(i)  and  (b)(2)(i),  which 
require  the  hour  before  and  hour  after 
average  value  to  be  reported  rather  than 
performing  a  historical  lookback, 
proposed  §  75.34(a)(2)  woidd  restrict  the 
use  of  the  hour  before  and  hour  after 
value  to  missing  data  hours  in  which 
the  emission  controls  are  dociunented  to 
be  operating  properly;  otherwise,  the 
maximum  \mcontroUed  value  recorded 
in  the  previous  720  hours  would  be 
reported.  The  owner  or  operator  would 
be  required,  imder  §  75.58(b)(3),  to  keep 
records  of  the  operational  status  (on  or 
off)  of  the  emission  controls  for  all  unit 
operating  hours,  and  to  keep  records  of 
the  parametric  data  recorded  during 
periods  of  missing  SO2  or  NOx  data.  The 
designated  representative  would  also  be 
required  to  submit  a  certification 
statement  in  the  quarterly  report, 
verifying  that  the  add-on  controls  were 
operating  properly  during  each  missing 
data  hoiu'  in  which  substitute  values 
from  the  controlled  database  were 
reported,  or,  for  SO2,  each  missing  data 
hour  in  which  the  average  of  the  hour 
before  and  hour  after  values  was 
reported. 

The  owner  or  operator  of  a  unit  with 
add-on  emission  controls  woiild  be 
allowed  to  switch  to  the  missing  data 
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procedures  in  §  75.34(a)(2)  at  any  time. 
If,  at  the  time  of  the  change,  the 
standard  missing  data  procedures  of 
§  75.33  are  already  in  use,  and  if  hourly 
calculation  of  percent  monitor  data 
availability  (PMA)  is  being  performed 
according  to  §  75.32,  it  would  not  be 
necessary  to  repeat  the  initial  missing 
data  procedures  of  §  75.31.  Rather, 
caloilation  of  the  PMA  could  continue 
imintemipted  and  the  two  emission 
databases  (controlled  and  uncontrolled) 
could  be  created  prospectively. 
Alternatively,  the  databases  could  be 
created  from  historical  CEM  data,  if 
records  are  available  to  dociunent  the 
operating  status  (on  or  off)  of  the  add- 
on controls  during  each  quality-assured 
monitor  operating  hour.  Until  the 
requisite  number  of  hours  of  quality- 
assured  data  for  the  lookback  periods 
are  recorded  (i.e.,  either  720  or  2,160 
hours),  the  owner  or  operator  would  use 
all  available  data  in  each  database  for 
the  lookbacks. 

Section  75.34(d)  of  the  proposed  rule 
would  expand  and  clarify  the  way  in 
which  parametric  data  are  used  to 
document  proper  operation  of  add-on 
emission  controls  during  periods  of 
missing  SO2  or  NOx  data.  According  to 
§  75.58(b)(3)(ii)  of  the  current  rule, 
"proper  operation"  of  the  controls 
means  that  parametric  data  were 
recorded  during  the  missing  data 
period,  indicating  that,  "all  parameters 
*  *  *  [were]  *  *  *  within  die  ranges 
specified  in  the  quality  assurance/ 
quality  control  program."  EPA  believes 
that  in  view  of  today's  proposed 
substantive  changes  to  §  75.34,  this 
regulatory  language  is  inadequate, 
because  it  gives  no  guidelines 
concerning  which  parameters  to 
monitor  or  how  to  determine  the 
acceptable  parametric  ranges. 

EPA  therefore  proposes  to  revise 
§  75.34(d),  as  follows.  The  owner  or 
operator  of  a  unit  with  add-on  controls 
would,  for  missing  data  purposes,  still 
be  required  (as  in  the  current  rule)  to 
docimient  in  the  QA/QC  program  for  the 
unit  the  parameter(s)  monitored  and  the 
acceptable  parametric  ranges  and 
combinations  of  parameters  which 
indicate  proper  operation  of  the 
emission  controls.  However,  for  units 
that  use  a  control  method  involving 
injection  of  water,  steam,  or  chemical 
reagents  into  the  combustion  chamber 
or  flue  gas  stream  (e.g.,  limestone 
injection,  limestone  scrubbing,  water 
injection,  steam  injection,  SGR,  or 
SNCR)  today's  proposed  rule  would 
require  at  least  one  key  parameter  to  be 
monitored  during  missing  data  periods, 
to  document  proper  emission  control 
operation.  A  key  parameter  would  be 
one  that  has  a  direct  relationship  to 


control  device  removal  efficiency,  such 
as  the  water-to-fuel  ratio,  the  ammonia 
injection  rate,  or  the  slurry  flow  rate. 

Further,  proposed  §  75.34(d)  would 
require  the  owner  or  operator  to 
establish  a  demonstrable  correlation 
between  the  parametric  data  and  control 
device  removal  efficiency,  as  part  of  the 
QA/QC  program  for  the  unit.  The 
correlation  would  be  based  on 
parametric  data  recorded  during  unit 
operation,  when  the  add-on  controls  are 
in-service  and  the  SO2  or  NOx  monitor 
at  the  control  device  outlet  is  providing 
quality-assiired  data.  The  correlation 
would  be  derived  from  a  minimum  of 
720  hours  of  data,  obtained  at  various 
load  levels,  representing  the  range  of 
operation  of  the  unit.  The  correlation 
would  serve  as  the  basis  for  determining 
whether  substitute  data  values  should 
be  taken  from  the  controlled  database  or 
from  the  uncontrolled  database  during 
periods  of  missing  SO2  or  NOx  data. 
Finally,  the  owner  or  operator  wouid  be 
required  to  provide  to  EPA  or  to  the 
State,  upon  request,  either  the 
parametric  data  recorded  during  missing 
data  periods  or  the  related  QA/QC 
proraam  information  (or  both). 

EPA  believes  that  the  new  proposed 
missing  data  option  in  §  75.34ta)(2), 
which  conditionally  allows  the  use  of 
substitute  data  values  taken  frtim  a 
controlled  database,  would  be 
sufficiently  protective  of  the 
environment,  for  two  reasons.  First,  if 
the  add-on  controls  were  not  working 
properly  when  flagged  as  being  on, 
emissions  would  be  higher  than  normal. 
These  high  emission  values  would  be 
recorded  by  the  CEMS  and  would 
become  part  of  the  controlled  database. 
This  would  result  in  conservatively  high 
substitute  data  values  being  obtained 
bom  the  historical  lookbadks  and 
applied  to  controlled  missing  data 
hours.  Second,  the  proposed  revisions 
to  §  75.34(d),  requiring  the  owner  or 
operator  to  monitor  key  parameters  for 
certain  types  of  controls  and  to  develop 
an  actual  correlation  between  the 
parametric  data  and  the  removal 
efficiency  of  the  control  device,  would 
provide  reasonable  sissurance  that  the 
emission  controls  are  operating  properly 
during  missing  data  periods. 

2.  How  Will  Subpart  H  Missing  Data 
Provisions  Be  Affected  for  Units  That 
Produce  Electrical  or  Thermal  Output? 

Background.  The  missing  data 
procediUBS  for  subpart  H  units  are 
specified  in  §§  75.70(f)  and  75.74(c)(7). 
Section  75.70(f)  requires  the  missing 
data  procedures  in  subpart  D  of  part  75 
(§§  75.31  through  75.37)  to  be  used  for 
sources  that  report  emission  data  on  a 
year-round  basis.  Section  75.74(c)(7) 


also  requires  subpart  H  soiuT:es  that 
report  data  on  an  ozone  season-only 
basis  to  use  the  missing  data  procedures 
of  subpart  D,  except  that:  (1)  Only  data 
from  within  the  ozone  season  are  to  be 
used  in  the  historical  lookbacks;  and  (2) 
when  a  fuel  combusted  in  the  current 
ozone  season  has  a  higher  NOx  emission 
rate  than  the  fuel(s)  biuned  in  the 
previous  ozone  season,  or  when  a  unit's 
add-on  controls  are  not  working 
properly  (as  indicated  by  recorded 
parametric  data),  the  maximum 
potential  NOx  emission  rate  (MER)  must 
be  reported. 

Discussion  of  Proposed  Changes. 
Because  owners  and  operators  of 
subpart  H  units  are  required  to  use  the 
initial  and  standard  missing  data 
procediu^s  in  §§  75.31  through  75.37, 
all  of  today's  proposed  changes  to  those 
sections  would  apply  to  subpart  H  units. 
Therefore,  the  owner  or  operator  of  a 
subpart  H  unit  could  elect  to  use  either 
the  new  fuel-specific  missing  data 
procedures  in  §  75.33  or,  for  units  with 
add-on  emission  controls,  the  new 
missing  data  procedure  in  proposed 
§  75.34(a)(2). 

Today's  proposed  rule  would  also 
revise  8  75.74(c)(7),  the  section  which 
provides  the  missing  data  procedures 
for  subpart  H  sources  that  report 
emission  data  only  during  the  ozone 
season,  rather  than  on  a  year-round 
basis.  EPA  proposes  to  make  three 
substantive  revisions  to  that  section. 

First,  §  75.74(c)(7)(ii)  would  be 
revised  to  require  reporting  of  the  MER 
only  when  sufficient,  prior  quality- 
assured  NOx  emission  data  are  not 
available  for  combustion  of  a  new  fuel 
that  has  a  higher  NOx  emission  rate 
than  any  fuel  burned  in  the  previous 
ozone  seasons.  Once  sufficient  quality- 
assured  emission  data  are  obtained  for 
the  new  fuel,  it  would  no  longer  be 
necessary  or  appropriate  to  report  the 
MER.  as  NOx  emission  data  for  the  new 
fuel  would  be  in  the  missing  data  banks, 
and  the  standard,  historical  lookbacks 
could  be  used  to  provide  representative 
substitute  data  values. 

Second,  EPA  proposes  to  remove  &t>m 
S  75.74(c)(7)(u)  the  requirement  to 
report  the  MER  when  the  NOx  emission 
controls  are  not  working  properly,  as 
indicated  by  parametric  data  recorded 
under  §  75.74(c)(8).  The  requirement  to 
report  the  MER  when  the  emission 
controls  are  not  working  properly  is 
associated  with  the  missing  data  option 
in  §  75.34(a)(1)  and  is  found  in  that 
section.  Therefore,  it  is  unnecessary  to 
restate  the  requirement  in  subpart  H. 
Since  proposed  §  75.74(c){7)(ii)  requires 
subpart  H  units  that  report  data  on  an 
ozone  season-only  basis  to  use  the 
missing  data  procedures  in  §§  75.31 
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through  75.37,  owners  and  operators  of 
such  units  must  follow  the  missing  data 
provisions  in  §  75.34  if  the  units  have 
add-on  NOx  emission  controls.  This 
includes  the  provision  in  §  75.34(a)(1),  if 
that  missing  data  option  is  selected, 
requiring  the  MER  to  be  reported  when 
proper  operation  of  the  NOx  emission 
controls  cannot  be  docimiented. 

Third,  today's  proposed  rule  would 
add  a  new  paragraph  (iii),  with 
subparagraphs  (A)  through  (M),  to 
§  75.74(c)(7),  explaining  how  to  apply 
the  initial  and  standard  part  75  missing 
data  procedures  in  §§  75.31  through 
75.37  on  an  ozone  season-only  basis. 
EPA  is  adding  these  provisions  to 
subpart  H  because  the  part  75  missing 
data  routines  are  designed  for  sources 
that  report  emission  data  on  a  year- 
roimd  basis.  For  example,  for  all  of  the 
part  75  standard  missing  data  routines 
that  use  720  or  2,160  hour  historical 
lookbacks  to  determine  the  appropriate 
substitute  data  values,  the  databases  for 
the  lookbacks  consist  of  quality-assured 
CEMS  data  that  have  been  recorded 
throughout  the  year.  Also,  the  percent 
monitor  data  availability  (PMA) 
calculations  described  in  §  75.32  are 
always  based  on  a  particular  number  of 
imit  operating  hours,  either  the  niunber 
of  unit  operating  hours  since  initial 
certification,  or  the  number  of  unit 
operating  hours  in  the  past  three  years, 
or  the  previous  8,760  unit  operating 
hours.  The  niunber  of  unit  operating 
hours  used  in  the  PMA  calculations 
includes  operating  hours  from  all  foin 
calendar  quarters  of  the  year. 

Section  75.74,  paragraph  (c)(7)(i) 
clearly  states  that  for  subpart  H  sources 
that  report  data  on  an  ozone  season-only 
basis,  only  data  from  within  the  ozone 
season  are  to  be  included  in  the  missing 
data  routines.  Thus,  as  written,  the 
missing  data  procedures  in  subpart  D  of 
part  75,  which  use  data  from  all  twelve 
months  of  the  year,  are  incompatible 
with  the  requirements  of  §  75.74(c)(7){i). 
Despite  this,  EPA  believes  that  there  is 
a  relatively  simple  way  to  resolve  this 
inconsistency  in  the  rule,  as  discussed 
in  the  following  paragraphs. 

Section  75.74,  paragraph  (c)(7)(iii)  in 
today's  proposed  rule  would  modify  the 
initial  and  standard  part  75  missing  data 
procedures  in  §§  75.31  through  75.37  to 
adapt  them  to  sources  that  report 
emission  data  only  during  the  ozone 
season.  This  adaptation  is  possible 
because  there  is  a  commonality  between 
year-round  reporting  and  ozone  season- 
only  reporting — in  both  cases  there  is  a 
discrete  time  period  used  for 
compliance  determination.  For  year- 
round  reporters,  that  time  period  is  the 
calendar  year,  and  for  ozone  season- 
only  reporters,  the  compliance  time 


period  is  the  ozone  season.  This 
commonality  allows  the  missing  data 
instructions  for  ozone  season-only 
reporters  to  be  written  in  a  parallel 
manner  to  the  missing  data  procedures 
for  year-roxmd  reporters. 

Paragraphs  (A)  through  (M)  in 
proposed  §  75.74(c)(7)(iii)  provide  the 
necessary  parallel  rule  language  to  adapt 
the  missing  data  provisions  in  §§  75.31 
through  75.37  to  ozone  season-only 
reporters.  The  following  is  a  summary  of 
the  essential  elements  of  these  proposed 
rule  provisions: 

•  Use  of  the  initial  missing  data 
procedures  in  §  75.31  would  commence 
with  the  first  operating  hour  in  the  first 
ozone  season  for  which  emission 
reporting  is  required. 

•  For  mitial  missing  data  purposes 
and  for  the  historical  data  lookbacks 
required  imder  §  75.33,  phrases  such  as 
"720  quality-assured  monitor  operating 
hours"  would  be  replaced  with  phrases 
such  as  "720  quality-assiu^d  monitor 
operating  hours  within  the  ozone 
season." 

•  For  PMA  calculations,  phrases  such 
as  "total  unit  operating  hours"  would  be 
replaced  with  "total  unit  operating 
hoins  within  the  ozone  season."  Also, 
"8,760  imit  operating  hoiirs"  (the 
niunber  of  hours  in  a  calendar  year] 
would  be  replaced  with  "3,672  unit 
operating  hours"  (the  number  of  hours 
in  an  ozone  season). 

•  For  both  PMA  calculations  and 
historical  lookbacks,  the  phrase  "three 
years  (26,280  clock  hours)"  would  be 
replaced  with  "three  ozone  seasons." 

3.  What  Are  the  Missing  Data 
Requirements  for  Units  That  Do  not 
Proiduce  Electrical  or  Thermal  Output? 

Background.  Today's  proposed  rule 
would  add  missing  data  procedures  to 
part  75  for  units  that  do  not  generate 
electricity  or  produce  steam  load.  The 
new  missing  data  provisions  would  be 
added  to  §§  75.31  and  75.33,  to 
appendix  C  of  part  75,  and  to  section  2.4 
of  appendix  D.  The  rationale  for  these 
new  provisions  and  a  discussion  of  the 
provisions  are  presented  in  the 
following  para^phs. 

As  stated  in  Section  II  of  this 
preamble,  one  of  the  main  objectives  of 
today's  proposed  rule  is  to  modify  the 
existing  monitoring  and  reporting 
sections  of  parts  72  and  75  which 
support  emission  control  programs  that 
use  the  monitoring  and  reporting 
provisions  of  part  75,  such  as  State  NOx 
reduction  programs  developed  in 
response  to  the  October  27,  1998  SIP 
call.  Under  the  NOx  SIP  call.  States 
have  the  flexibility  to  include  stationary 
sources  other  than  electric  generating 
units  in  their  NOx  reduction  plans.  For 


example,  the  State  of  New  York  has 
proposed  regulation  204  to  control 
emissions  of  nitrogen  oxides  from 
stationary  sources.  The  sources  affected 
by  this  regulation  include  EGU  and  non- 
EGU  sources,  such  as  industrial  boilers 
and  cement  kilns.  To  comply  with 
sections  204-8  of  this  regulation,  all  of 
the  affected  units  must  monitor  and 
report  NOx  mass  emissions  according  to 
subpart  H  of  40  CFR  part  75,  begiiming 
on  May  1,  2002.  Other  States,  including 
New  Jersey,  Pennsylvania,  Maryland, 
Delaware,  and  Massachusetts  have 
proposed,  or  may  be  proposing,  similar 
rules  which  require  some  non-electric 
generating  units  to  monitor  according  to 
subpart  H  of  part  75.  To  date,  EPA  has 
identified  thrise  non-EGU  source 
categories  that  would  likely  be  subject 
to  part  75  monitoring  and  reporting 
under  the  various  State  rules:  industrial 
boilers,  refinery  process  heaters,  and 
cement  kilns. 

At  the  request  of  the  New  York  State 
Department  of  Environmental 
Conservation,  EPA  examined  the  part  75 
monitoring  provisions  to  assess  whether 
these  provisions  are  adequate  for 
determining  NOx  mass  emissions  frtim 
non-electric  generating  units.  As  a  result 
of  this  assessment,  EPA  concluded  that 
for  industrial  boilers,  which  produce 
thermal  output  (i.e.,  steam  load)  and 
which  are  very  similar  to  electric  utilify 
boilers,  no  significant  changes  to  the 
monitoring  and  reporting  provisions  of 
part  75  would  be  required.  However,  for 
cement  kilns  and  refinery  process 
heaters,  which  do  not  produce 
electricify  or  steam  load,  EPA  has 
identified  three  key  areas  where 
modifications  to  the  existing  part  75 
monitoring  provisions  would  be 
necessary  to  allow  full  and  complete 
monitoring  of  NOx  mass  emissions. 
These  areas  are: 

•  Determination  of  the  maximmn 
potential  concentration  (MPC)  for  NOx; 

•  The  missing  data  routines  for  NOx 
concentration,  NOx  emission  rate,  stack 
flow  rate,  and  fuel  flow  rate;  and 

•  RATA  load  level  requirements. 
Discussion  of  Proposed  Changes.  To 

address  the  first  issue  (NOx  MPC 
determination),  EPA  is  proposing  to  add 
default  MPC  values  for  process  heaters 
and  cement  kilns  to  part  75.  The 
selected  MPC  values  and  the  rationale 
for  them  are  found  in  section  in.F.3  of 
this  preamble.  The  third  issue  (RATA 
load  level  requirements)  is  discussed  in 
detail  in  section  m.F.lO  of  this 
preamble.  To  address  the  second  issue 
(missing  data  routines),  EPA  is 
proposing  to  add  non-load-based 
missing  data  procedures  to  part  75,  as 
previously  noted. 
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The  missing  data  procedures  in  part 
75  for  NOx,  stack  flow  rate,  and  fuel 
flow  rate  are  load-based.  That  is,  all  of 
the  quality-assured  hourly  data  recorded 
by  part  75  NOx  monitors,  flow  monitors, 
and  fuel  flowmeters  are  segregated  into 
load  ranges  (or  "bins").  The  purpose  of 
using  the  load  bin  approach  is  to  ensure 
that  representative  substitute  data 
values  are  provided  diuing  periods  of 
monitor  downtime  (i.e. ,  for  each  missing 
data  hour,  the  appropriate  substitute 
data  value  is  taken  £rom  the 
corresponding  load  bin).  However,  for 
units  that  do  not  produce  electrical  or 
thermal  output,  the  current  part  75 
missing  data  procedures  for  NOx,  stack 
flow  rate,  and  fuel  flow  rate  are 
inadequate. 

The  missing  data  procedures  for  non- 
load-based  units  in  today's  proposed 
rule  are  the  result  of  discussions 
between  EPA  and  representatives  of  the 
cement  industry.  The  Agency  had 
received  a  letter  on  August  20, 1999, 
from  the  American  Poiidand  Cement 
Alliance  (APCA)  (see  Docket  A-200Q- 
33,  Item  II-D-1),  containing  a  proposed 
methodology  for  performing  missing 
data  substitution  for  NOx  and  flow  rate 
at  cement  kilns.  EPA  responded  to  this 
draft  proposal  in  a  letter  to  APCA  dated 
April  24,  2000  (see  Docket  A-2000-33. 
Item  n-C-2).  In  that  response  letter,  the 
Agency  expressed  agreement  with  some, 
but  not  all,  of  the  provisions  of  APCA's 
proposal.  The  missing  data  approach 
outlined  in  today's  proposed  nile  for 
non-load-based  units  reflects  EPA's 
stated  position  in  the  April  24,  2000, 
letter  to  APCA. 

The  proposed  non-load-based  missing 
data  routines  are  modeled  after,  and  are 
much  the  same  as,  the  existing  routines 
for  load-based  units.  However,  there  are 
two  important  differences: 

•  The  owner  or  operator  of  a  non- 
load-based  unit  would  have  the  choice 
of  either  not  using  bins  at  all  or  using 
"operational  bins"  to  segregate  the 
qualify-assured  NOx,  stack  flow  rate,  or 
fiiel  flow  rate  data;  and 

•  For  a  non-load-based  unit,  the 
arithmetic  average  of  the  previous  2,160 
quality-assured  hours  of  NOx 
concentration  or  NOx  emission  rate  (as 
applicable)  would  be  used  in  the 
standard  NOx  missing  data  routines, 
instead  of  the  arithmetic  average  of  the 
values  from  the  hour  before  and  hour 
after  the  missing  data  period. 

The  reason  for  allowing  the  use  of 
operational  bins  is  to  give  affected 
facilities  the  flexibility  to  customize 
their  missing  data  routines,  based  on 
plant  operational  parameters  and 
conditions  that  affect  NOx  emissions, 
stack  flow  rate,  or  fuel  flow  rate.  The 
procedures  and  requirements  for 


defining  operational  bins  are  found  in 
proposed  new  sections  3  and  4  of 
appendix  C  to  part  75.  The  owner  or 
operator  would  be  required  to  provide  a 
complete  description  of  each 
operational  bin  in  the  hardcopy  portion 
of  the  monitoring  plan  required  under 
§S  75.53(e)(2)  (for  NOx  and  stack  flow 
rate)  or  75.53(f)(l)(u)  (for  fuel  flow  rate). 
The  description  of  each  operational  bin 
would  include  the  unique  combination 
of  parameters  and  operating  conditions 
associated  with  the  bin  and  an 
explanation  of  the  relationship  between 
these  parameters  and  conditions  and  the 
magnitude  of  the  NOx  emissions,  stack 
flow  rates,  or  fuel  flow  rates.  When 
using  operational  bins,  it  would  be 
necessary  to  monitor  the  parameter(s) 
and  operating  conditions  used  to  define 
the  opmational  bin.  For  any  hour  in 
which  essential  operating  or  parametric 
data  are  imavailable  and  the  operational 
bin  could  not  be  determined,  the 
proposed  non-load-based  provisions  in 
§§  75.31  and  75.33  and  section  2.4  of 
appendix  D  would  require  maximum 
potential  values  to  be  reported. 

In  response  to  a  recommendation  by 
the  cement  industry,  EPA  proposes  to 
use  the  average  of  the  previous  2,160 
quality-assured  hours  of  NOx  data  in  the 
standard  missing  data  routines  for  non- 
load-based  units  instead  of  using  the 
average  of  the  hour  before  and  hour  after 
values.  APCA  advocated  this  approach 
in  the  previously  mentioned  missing 
data  proposal  that  was  sent  to  EPA  on 
August  20,  1999.  EPA  agrees  with 
APCA's  position  that  hour-to-hour 
variabilify  of  NOx  emissions  irom  a 
cement  kiln  is  high,  and  using  the  hour 
before  and  hour  aJter  average  could 
cause  significant  imderestimation  or 
overestimation  of  emissions. 

4.  How  Will  Today's  Proposed  Rule 
Revise  the  Procedures  in  Appendix  C 
for  Establishing  Load  Ranges  (or  "bins") 
for  Missing  Data  Purposes? 

Background  and  Discussion  of 
Proposed  Changes.  Today's  proposed 
rule  will  revise  section  2.2.1  of 
appendix  C  to  clarify  the  method  of 
determining  the  maximum  hourly 
average  gross  load  (MHGL)  for 
cogeneration  units  or  other  units  for 
which  some  portion  of  the  heat  input  is 
not  used  to  produce  electricify.  The 
MHGL  for  such  units  would  be 
determined  by  converting  the  maximum 
rated  hourly  heat  input  of  the  unit  to  an 
equivalent  electrical  output  in 
megawatts.  The  maximum  rated  hourly 
unit  heat  input  would  include  the 
maximum  potential  heat  input  from 
auxiliary  combustion  sources,  such  as 
duct  burners  or  auxiliary  boilers.  The 
efficiency  of  the  unit  would  be  used  in 


conjunction  with  the  nrmyimiim  xinit 

heat  input  to  calculate  the  MHGL.  If  the 
actual  efficiency  of  a  particular 
combustion  source  is  unknown,  a 
default  efficiency  of  50  percent  would 
be  used  for  a  combustion  turbine,  and 
33  percent  for  any  other  type  of 
combustion  source.  Having  established 
the  maximum  hourly  gross  load,  the 
missing  data  load  ranges  would  then  be 
determined  as  percentages  of  the  MHGL. 

5.  How  Will  the  Maximum  Potential 
Moisture  Provision  Be  Revised? 

Background.  For  units  for  which  you 
continuously  account  for  the  stadc  gas 
moisture  content  with  a  moisture 
monitoring  system,  substitute  data  must 
be  reported  whenever  an  hourly 
moisture  reading  is  missing.  When  a 
moisture  monitoring  system  is 
uncertified,  and  when  the  percent 
monitor  data  availabilify  for  moisture 
drops  below  80  percent,  the  mayimnin 
potential  moisture  percentage  or  the 
minimum  potential  moisture  percentage 
must  be  reported  (depending  upon 
Mdiich  emission  and  heat  input  rate 
equations  are  used).  For  the  minimnnf) 
potential  moisture  percentage,  the  rule 
specifies  that  the  value  may  be 
determined  bom  qualify-assured  GEM 
data  or  a  default  ^ue  of  3  percent  HjO 
may  be  used.  However,  to  determine  the 
maximum  potential  moisture 
percentage,  the  rule  requires  qualify- 
assured  CEM  data  to  be  used — ^no 
default  value  is  specified. 

Discussion  of  Proposed  Changes.  The 
proposal  would  add  a  second  option  to 
section  2.1.6  of  appendix  A,  allo%ving 
the  use  of  a  default  maximum  potential 
moisture  value  of  16  percent  H2O.  This 
revision  would  treat  maximum  and 
minimum  potential  moisture  values  on 
a  consistent  basis  for  substitute  data 
purposes. 

6.  How  Will  the  Proposed  Rule  Affect 
the  Method  of  Determination  Codes? 

Background.  Two  method  of 
determination  codes,  MODC  values 
"13"  and  "15"  from  Table  4a  under 
§  75.57,  became  inactive  as  of  January  1, 
2000.  Also,  today's  proposed  rule  would 
add  provisions  that  require  new  MOEKIls 
that  do  not  appear  in  the  current  version 
of  Table  4a. 

Discussion  of  Proposed  Changes.  EPA 
proposes  to  add  three  new  MODC  codes, 
"21,"  "22,"  and  "23"  to  Table  4a  in 
§  75.57  for  use  in  the  electronic  data 
reporting  (EDR)  format,  and  to  designate 
the  inactive  codes  "13"  and  "15"  as 
"Reserved."  MODC  21  would  be  used 
when  replacing  a  negative  hourly 
concentration,  emission  rate,  or  percent 
moisture  value  with  zero.  MODC  22 
would  be  used  when  an  hourly  average 
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SO2  or  NOx  concentration  is  reported 
from  a  certified  monitor  at  the  inlet  to 
an  emission  control  device.  MODC  23 
would  be  used  when  the  maximum 
potential  SO2  concentration,  CO2 
concentration.  NOx  concentration,  NOx 
emission  rate,  or  flow  rate,  or  when  the 
TpiTiimiim  potential  moisture  percentage 
is  reported  for  an  hour  in  which  flue 
gases  are  discharged  through  an 
unmonitored  bypass  stack.  These 
changes  will  make  the  specific 
electronic  data  reporting  format 
elements  consistent  with  the  rule. 

D.  Low  Mass  Emissions  (LME)  Units 

1.  What  Are  the  Certification 
Requirements  for  Low  Mass  Emissions 

(LME)  Units? 

Background.  In  response  to  concerns 
raised  by  both  regulated  entities  and 
other  regulatory  agencies,  EPA 
examined  the  administrative  procedines 
pertaining  to  LME  units  in  part  75.  It 
was  determined  that  some  provisions 
should  be  clarified  to  simplify  program 
implementation  and  insure  that  the 
LME  requirements  are  consistent  with 
other  sections  of  part  75. 

Discussion  of  Proposed  Changes.  The 
proposed  revisions  require  the 
electronic  portion  of  the  LME 
certification  application  to  be  sent  to 
EPA  Headquarters  (the  Clean  Air 
Markets  Division)  and  the  hardcopy 
portion  to  the  appropriate  Region  and 
State.  The  proposal  would  also  require 
LME  applications  to  be  submitted  no 
less  than  45  days  prior  to  the  date  on 
which  use  of  the  methodology  will 
commence. 

In  addition,  EPA  proposes  to  remove 
the  references  to  January  1, 1997,  in 
§§  75.19{a)(2)(ii),  75.19(b)(4),  and 
75.20(h)(3),  as  this  date  has  no 
regulatory  or  statutory  significance. 
Instead,  the  use  of  these  provisions 
would  depend  upon  whether  a  unit  is 
a  new  or  newly  affected  unit  and  to 
what  extent  the  LME  applicability 
demonstration  relies  on  the  use  of 
projected  data,  instead  of  actual, 
historical  data.  The  proposal  would  also 
clarify  the  period  of  provisional 
certification  for  LME  units  in 
§  75.20(h)(3),  the  date  on  which  a 
qualifying  unit  begins  using  the 
methodology  in  §  75.19(a)(l)(ii),  and  the 
certification  application  submittal 
process  in  §  75.63(a)(1). 

2.  How  Does  the  LME  Methodology 
Apply  to  Subpart  H  Units? 

Background.  In  its  current  form 
§  75.19  contains  only  a  limited 
explanation  of  the  requirements  for 
units  subject  to  subpart  H  of  part  75 
(and  not  covered  under  the  Acid  Rain 


Program)  that  are  using  the  LME 
methodology  to  account  for  emissions. 
Note  that  some  of  these  requirements  for 
subpart  H  units  are  the  same  as  those  for 
Acid  Rain  Program  units. 

Discussion  of  Proposed  Changes. 
Paragraphs  (a),  (b),  and  (c)  of  §  75.19 
would  be  revised  to  distinguish  the 
applicability,  on-going  qualification, 
and  reporting  requirements  for  Acid 
Rain  Program  units  and  non-Acid  Rain 
Program,  subpart  H  imits.  The  revisions 
would  make  a  clear  distinction  between 
sources  that  report  emission  data  on  a 
year-round  basis  and  those  that  report 
data  only  diuing  the  ozone  season.  '' 

These  changes  would  help  owners  and 
operators  of  non-Acid  Rain  Program 
units  understand  how  to  comply  with 
the  LME  requirements.  Language  was 
added  to  clarify  that  non-Acid  Rain 
Program  units  using  the  LME 
mediodology  and  the  provisions  of 
subpart  H  of  part  75  (to  comply  with  the 
monitoring  and  reporting  requirements 
of  a  NOx  mass  trading  program)  must 
submit  NOx  mass  emission  data,  but  are 
not  required  to  submit  SO2  mass 
emissions  data.  In  addition,  language 
was  added  to  clearly  state  the  initiai  and 
ongoing  qualification  criteria  for  non- 
Acid  Rain  Program  units.  Specifically, 
non-Acid  Rain  Program  units  for  which 
you  choose  to  report  data  year  round 
under  the  LME  methodology  must  emit 
no  more  than  50  tons  of  NOx  aimually, 
while  units  for  which  you  choose  to 
report  only  ozone  season  NOx  mass 
emission  data  must  emit  no  more  than 
25  tons  of  NOx  each  ozone  season. 

3.  When  Must  the  Annual 
Demonstration  for  LME  Units  be 
Completed? 

Background.  The  ciurent  rule  does 
not  specifically  state  the  deadline  for 
perferming  the  annual  demonstration  of 
LME  qualification.  EPA  believes  that  a 
consistent  standard  should  be  used  for 
all  units  every  year. 

Discussion  of  Proposed  Changes.  For 
a  unit  to  continue  to  qualify  as  a  LME 
unit,  certain  mass  emission  thresholds 
must  be  met  on  an  on-going  basis.  These 
thresholds  are:  25  tons  SO2  and  50  tons 
NOx  annually  for  an  Acid  Rain  Program 
unit;  50  tons  NOx  annually  for  a  non- 
Acid  Rain  Program,  subpart  H  unit 
reporting  on  a  year-roimd  basis;  and  25 
tons  per  ozone  season  for  a  non-Acid 
Rain  Program,  subpart  H  unit  reporting 
on  an  ozone  season  basis  only.  The 
owner  or  operator  must  demonstrate 
annually  that  the  unit  does  not  exceed 
the  applicable  mass  emissions 
threshold(s).  The  proposed  rule  would 
add  language  to  §  75.19(b)(1)  to 
expressly  state  that  the  annual 
demons^tion  will  be  considered 


complete  only  when  the  official  data 
reconciliation  process  is  complete.  More 
specifically,  only  the  final  emissions 
data  record  for  the  year  or  ozone  season 
(i.e.,  the  final  accoimting  of  emissions, 
after  data  have  been  fully  reconciled 
and  any  necessary  quarterly  report 
resubmittals  have  been  made)  will  be 
used  to  determine  whether  a  unit  has 
met  the  applicable  mass  emissions 
threshold  and  satisfied  the  LME 
qualification  requirements. 

4.  How  Should  EPA  Reference  Method 
20  Be  Altered  When  Determining  a 
Fuel-and  Unit-Specific  NOx  Emission 
Rate  for  an  LME  Unit? 

Background.  The  Method  20  test 
procedures  require  the  measured  NOx 
concentrations  to  be  corrected  to  15 
percent  02.  For  units  simply 
determining  the  NOx  emission  rate,  this 
correction  is  uimecessary  because  the 
measured  fuel-  and  unit-specific  NOx 
emission  rate  will  be  the  same  whether 
or  not  the  concentration  is  corrected  to 
15  percent  02. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  remove  the 
requirement  from  §  75.19(c)(l)(iv)(A) 
that  a  unit  must  correct  NOx 
concentration  values  to  15  percent  02 
when  performing  Method  20  testing. 

5.  What  Temperatiu*  and  Humidity 
Corrections  are  Required  for  Turbines 
When  Unit-  and  Fuel-Specific  NOx 
Emission  Rates  are  Determined  for  LME 
Units? 

Background.  Beginning  in  the  1999 
ozone  season,  the  Ozone  Transport 
Commission  (OTC)  NOx  Budget 
Program  required  monitoring  and 
reporting  of  NOx  mass  emissions  for  use 
in  a  regional  NOx  trading  program.  Each 
State  participating  in  the  program 
required  monitoring  and  reporting  to  be 
performed  according  to  the  "Guidance 
for  Implementation  of  Emissions 
Monitoring  Requirements  for  the  NOx 
Budget  Program"  and  the  "  NOx  Budget 
Program  Monitoring  Certification  and 
Reporting  Instructions."  These 
dociunents  required  reporting  of 
emissions  data  in  the  Electronic  Data 
Reporting  (EDR)  version  2.0  format. 
Under  this  program,  a  large  number  of 
small  peaking  turbines  were  required  to 
begin  monitoring  and  reporting  data  in 
the  EDR  v2.0  format.  This  group  of  units 
contains  simple  combustion  peaking 
turbines  of  15  to  approximately  75  MWh 
capacity.  These  units  have  historically 
been  exempt  &t)m  the  Acid  Rain 
Program  monitoring  and  reporting 
imder  either  §  72.6(b)(1),  an  exemption 
for  simple  turbines  built  prior  to 
November  15, 1990,  or  §  72.7,  the  new 
unit  exemption.  The  monitoring  and 
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reporting  options  allowed  for  these  type 
of  units  in  the  OTC  NOx  Budget 
Program  guidance  documents  are 
similar  to  the  monitoring  and  reporting 
provisions  imder  §  75.19  with  some  key 
differences,  including  the  use  of  a 
multiplier  of  1.15  to  all  fuel-  and  unit- 
specific  NOx  emission  rates  determined 
using  the  testing  procedures  of 
appendix  E.  In  the  preamble  to  the  May 
1999  final  revisions  to  part  75,  EPA 
states  that  the  reason  for  the  1.15 
multiplier  is  that  the  NOx  emission  rate 
may  vary  at  a  given  load  for  any 
particular  unit.  In  particular,  EPA  was 
concerned  with  possible 
underestimation  of  emissions  using  the 
results  of  appendix  E  testing  to 
determine  fuel-  and  imit-specific  NOx 
emission  rates. 

EPA  anticipates  that  the  majority  of 
the  simple  peaking  tiuhine  units 
described  above  will  be  required  to 
begin  monitoring  and  reporting  data 
according  to  the  LME  provisions  under 
§  75.19  in  the  future  as  part  of  a  larger 
NOx  trading  program.  Several  utilities 
asked  that  the  LME  requirements  under 
§  75.19  be  modified  to  allow  removal  of 
the  1.15  multiplier  to  fuel  and  imit- 
specific  NOx  emission  rates.  They 
argued  that  the  requirement  to  use  a 
1.15  multiplier  would  result  in  a  high 
overestimation  of  NOx  emission  rates 
imder  some  circiunstances.  EPA 
investigated  the  causes  of  variability  in 
NOx  emission  rates  in  turbines  by 
reviewing  literature,  reviewing  test 
results,  analyzing  CEMS  data  for 
tiuhines,  and  by  discussing  tuirbine 
operation  with  turbine  and  utility 
experts  [see  Docket  A-2000-33,  Item  D- 
B-1).  The  result  of  the  investigation  was 
confirmation  that  temperature,  pressine, 
and,  in  particular,  humidify  affect  the 
NOx  emission  rate  in  combustion 
turbines.  The  investigation  revealed  that 
several  empirically-derived 
mathematical  algorithms  have  been 
developed  to  correct  a  measured  NOx 
concentration  to  a  theoretical  NOx 
concentration  at  a  different  temperature, 
pressure,  and  hiunidify,  including  the 
equation  in  subpart  GG,  Standards  of 
Performance  for  Stationary  Gas  Turbines 
(§60.335). 

Discussion  of  Proposed  Changes.  The 
proposal  would  add  a  new  requirement 
for  certain  tujbines  to  correct  measured 
NOx  concentrations  using  an  equation 
similar  to  the  equation  in  subpart  GG  of 
the  New  Soiute  Performance  Standards 
(40  CFR  part  60),  for  correcting  to  the 
International  Organization  for 
Standardization  (ISO)  standard  ambient 
conditions.  This  correction,  in 
§  75.19(c)(l)(iv)(A)(4),  would  apply  only 
to  uncontrolled  diffusion  flame  style 
turbines  and  would  compensate  for 


temperature  and  humidify  effects  on 
NOx  formation  by  correcting  the 
measured  NOx  concentrations  at  the  test 
conditions  to  the  average  aimual 
temperature,  atmospheric  pressine,  and 
humidify  at  the  location  of  the  tinbine. 
If  a  imit  (including  an  Acid  Rain 
Program  imit)  is  subject  to  an  ozone 
season-based  NOx  mass  emission 
reduction  program,  average  ozone 
season  values  of  temperature, 
atmospheric  pressure,  and  humidify 
would  be  used  instead  of  average  annual 
values.  The  proposed  rule  suggests  (but 
does  not  require)  using  National 
Oceanic  and  Atmospheric 
Administration  temperature  and 
humidify  data  from  the  weather  station 
at  the  nearest  airport.  This  provision 
would  prevent  underestimation  or 
overestimation  of  NOx  emissions  for 
imcontroUed  diffusion  flame  turbines. 
Today's  proposal  also  removes  the 
requirement  to  multiply  the  measiued 
NOx  emission  rates  for  such  turbines  by 
1.15,  as  the  new  correction  equation 
would  make  use  of  the  multiplier 
unnecessary. 

6.  How  Is  Identical  Unit  Status 
Demonstrated  for  a  Group  of  LME 
Units? 

Background.  The  rule  currently 
requires,  in  §  75.19(c){l)(iv)(B)(l),  that 
to  be  considered  identical  a  group  of 
LME  units  must  be  of  the  same 
manufacturer,  model,  and  size,  have  the 
same  history  of  modifications  (e.g.,  the 
same  controls  installed),  and  have 
similar  outlet  temperatures  under 
similar  operating  conditions.  Section 
75.19(c)(l)(iv)(B)(3)  further  requires  that 
if  there  are  more  than  two  identical 
imits  in  the  group,  the  NOx  emission 
rate  of  each  luiit  tested  must  be  within 
10  percent  of  the  average  emission  rate 
for  all  imits  tested,  at  each  load  level. 

Discussion  of  Proposed  Changes.  The 
proposal  would  delete  from 
§  75.19(c)(l){iv)(B)(3)  the  requirement 
that  the  emission  rate  for  each  unit  must 
be  within  10  percent  of  the  group 
average  rate  in  order  for  a  particular  unit 
to  be  considered  an  identical  unit. 
These  proposed  identical  unit 
provisions  in  part  75  are  based  in  large 
part  on  comparable  provisions  used 
under  the  Ozone  Transport  Commission 
(OTC)  NOx  Budget  Program.  Because 
the  OTC  requirements  for  identical  units 
have  been  effective  and  have  minimized 
the  compliance  burdens  on  LME  units, 
EPA  believes  that  it  is  appropriate  to 
eliminate  the  ten  percent  requirement 
from  the  part  75  LME  provisions.  The 
criteria  in  §  75.19(c)(l)(iv)(B)(l)  for 
identifying  identical  units  would  be 
retained,  however. 


7.  How  Is  the  Fuel-  and  Unit-Specific 
NOx  Emission  Rate  Determined  for  LME 
Turbines  Equipped  With  Water 
Injection,  Steam  Injection,  or  Water/ 
Fuel  Emulsion,  and  no  Other  Type(8)  of 
add-on  NOx  Controls? 

Background.  The  current  LME 
provisions  in  §  75.19  include  a 
provision  which  restricts  the  use  of  fuel- 
and  unit-specific  NOx  emission  rates  to 
be  no  less  than  0.15  Ib/mmBtu  for  units 
with  any  type  of  NOx  emission  controls. 
Use  of  the  0.15  value  ensures  that  large, 
highly  controlled  units  would  not  use 
the  LME  provisions  for  estimating 
emissions.  EPA  believes  that  the  LME 
provisions  are  inappropriate  for  units 
with  such  controls  as  SCR  or  SNCR  and 
that  NOx  emission  monitoring  is  the 
only  effective  way  to  determine  that  a 
unit  achieves  its  target  control  level. 
Industry  representatives  have  asked 
EPA  to  consider  allowing  the  use  of 
controlled  fuel  and  unit  specific  NOx 
emission  rates  below  the  0.15  Ib/mmBtu 
minimum  for  turbines  with  water 
injection,  steam  injection,  or  water/fuel 
emulsion.  The  representatives  stated 
that  if  the  water-to-fuel  ratio  were 
monitored  each  hour,  the  use  of  a  fuel- 
and  unit-specific  default  for  times  when 
the  water-to-fuel  ratio  were  within 
acceptable  limits  would  not 
underestimate  emissions. 

EPA  investigated  the  claims  of  the 
industry  representatives.  EPA  reviewed 
data  from  CEMS  installed  at  turbines 
with  water  and  steam  injection  and 
water/fuel  emulsion.  Based  on  results  of 
the  investigation,  EPA  believes  that  if 
the  water-to-fuel  ratio  is  monitored, 
then  effective  and  constant  control  of 
NOx  is  achieved  with  little  chance  of 
underestimation  of  NOx  emissions  (see 
Docket  A-2000-33,  Item  D-B-l). 

Discussion  of  Proposed  Changes.  The 
proposal  would  revise 
§  75.19(c)(l)(iv)(H)(l)  to  allow  the  use  of 
measured  NOx  emission  rates  for  units 
with  water  or  steam  injection  or  water/ 
fuel  emulsion  (and  no  other  type(s)  of 
add-on  NOx  controls)  even  if  the 
emission  rates  are  below  0.15  lb/ 
mmBtu.  This  removes  the  current  rule 
requirement  that  all  tested  emission 
rates  below  0.15  Ib/mmBtu  be  adjusted 
upward  to  a  default  value  of  0.15  lb/ 
mmBtu.  The  proposed  action  requires 
units  with  steam  or  water  injection  to 
monitor  the  water-to-fuel  or  steam-to- 
fuel  ratio  in  order  to  give  assurance  that 
the  emission  controls  are  operating 
properly,  making  it  imnecessary  to  use 
the  default  value. 
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8.  What  Effect  Would  Today's  Proposed 
Rule  Have  on  LME  Units  Sharing  a 
Conunon  Fuel  Supply? 

Background.  The  current  LME 
provisions  require  that  where  a  group  of 
units  shares  a  common  fuel  supply,  use 
the  long  term  fuel  flow  (LTFF) 
methodology  for  heat  input,  and  use  a 
fuel-and  imit-specific  default  NOx 
emission  rate,  the  group  of  units  must 
perform  the  required  testing  and  use  the 
highest  tested  NOx  emission  rate  for  all 
units.  EPA  has  reviewed  the 
requirement  for  taking  the  highest  NOx 
emission  rate  for  all  units,  found  it  to  be 
unnecessary,  and  is  proposing  to 
remove  the  requirement. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  delete  and 
reserve  §§  75.19{c)(l)(iv)(C)(2)  and 
75.19(c)(l)(iv)(C)(5).  These  sections 
describe  unnecessary  restrictions  for 
groups  of  units  sharing  a  common  fuel 
supply  and  using  the  long  term  fuel     <^ 
flow  heat  input  approach.  It  is  highly 
imlikely  that  an  incorrectly  apportioned 
heat  input  for  imits  with  different 
efficiencies  could  lead  to  improper 
estimation  of  emissions.  Therefore,  EPA 
proposes  to  remove  these  restrictions 
from  the  rule.  In  addition,  a  source 
would  use  the  highest  rate  at  each 
individual  imit  to  calculate  emissions 
from  that  unit,  rather  than  using  the 
highest  NOx  emission  rate  from  the 
entire  group  of  imits. 

9.  When  Would  Single  Load  Testing  Be 
Allowed  to  Determine  Unit-  and  Fuel- 
Specific  NOx  Emission  Rates  for  LME 
Units? 

Background.  The  current  LME 
provisions  require  four  load  testing  for 
all  units  which  opt  to  determine  a 
defeult  fuel-  and  unit-specific  NOx 
emission  rate.  Several  industry 
representatives  asked  that  this 
requirement  be  waived  for  units  which 
operate  at  a  single  load  only.  EPA 
considered  two  options  as  alternatives 
to  the  four  load  testing  requirement. 

Option  1 .  Require  the  first  appendix  E 
test  to  be  performed  at  all  four  loads, 
then  allow  future  testing  to  be 
performed  at  the  load  at  which  the 
highest  NOx  emission  rate  was  foimd. 

Option  2.  Allow  single  load  testing  for 
units  which  submit  a  demonstration 
that  a  unit  operates  at  a  single  load. 

EPA  considers  option  2  to  be 
preferable.  It  allows  single  load  testing 
to  be  performed  as  of  the  first  test  and 
can  save  time  and  effort,  consistent  with 
the  intent  of  the  LME  provisions  to  be 
cost  effective  and  simple  to  use.  EPA 
solicits  comment  on  these  methods  or 
other  methods  suitable  for  allowing 
single  load  testing  to  be  used  for 


determining  fuel-  and  unit-specific  NOx 
emission  rates. 

Discussion  of  Proposed  Changes.  EPA 
proposes  to  add  a  new  provision  to  the 
rule.  §  75.19(c)(l)(iv)a),  which  would 
conditionally  allow  single  load  testing 
for  a  unit  which  the  owner  or  operator 
can  demonstrate  has  operated  at  a  single 
load  level  for  at  least  85  percent  of  the 
time  in  the  three  years  prior  to  the 
emission  test.  In  addition,  the  new 
section  would  conditionally  allow 
turbines,  that  operate  to  a  set  point 
temperature  and  not  a  given  load,  to 
perform  single  load  testing.  If  a  set  point 
turbine  is  tested  at  base  load,  but  the 
unit  is  capable  of  operating  at  a  higher 
(peak)  load  and  is  not  tested  at  peak 
load,  the  fuel-  and  unit-specific  NOx 
emission  rate  obtained  from  the  base 
load  testing  would  be  adjusted  upward 
using  a  conservative  multiplier  of  1.15 
to  ensure  that  emissions  are  not 
underestimated  when  the  unit  operates 
at  peak  load. 

10.  How  Are  Unit-Specific,  Fuel- 
Specific  NOx  Emission  Rates  for  LME 
Units  Determined  From  the  Individual 
Test  Rim  Data  at  Each  Load  Level? 

Background.  The  current  LME 
provisions  require  the  use  of  the  highest 
emission  rate  from  the  appendix  E  test. 
This  language  is  not  clear  in  describing 
whether  the  value  used  was  the  highest 
reading  of  any  run  during  the  test  or  the 
average  of  the  required  three  nms 
diuing  the  test.  In  this  rulemaking  EPA 
is  clarifying  its  intent  that  the  three  nm 
average  from  a  test  is  the  value  used  as 
the  fuel-  and  unit-specific  default 
emission  rate. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise 
§  75.19(c)(l)(iv)(C)  to  clarify  the  way  in 
which  the  fuel-  and  unit-specific  NOx 
emission  rates  are  calculated  for  LME 
units  when  four  load  emission  tests  are 
performed.  The  proposal  would  add 
new  language  to  that  section,  explaining 
how  to  determine  the  appropriate  NOx 
emission  rates  when  single  load  testing 
is  performed. 

For  four  load  testing  of  an  individual 
LME  unit,  the  appropriate  NOx 
emission  rate  would  be  the  highest 
three-run  average  obtained  at  any  load 
level  tested.  For  single  load  testing,  the 
NOx  emission  rate  would  simply  be  the 
three-nm  average  at  the  load  level 
tested.  For  four  load  testing  of  a  group 
of  identical  LME  units,  the  appropriate 
NOx  emission  rate  would  be  the  highest 
three-nm  average  obtained  for  any  unit 
in  the  group,  at  any  load  level  tested. 
For  single  load  testing  of  a  group  of 
identical  LME  units,  the  NOx  emission 
rate  would  be  the  highest  three-nm 
average  obtained  for  any  tested  unit. 


11.  Which  Mathematical  Equations  Are 
Affected  by  the  Proposed  Changes  to 
§75.19? 

Background.  Today's  proposal  would 
correct  several  equations  pertaining  to 
LME  units.  These  revisions  are 
necessary  to  correct  one  equation  and  to 
clarify  the  nomenclature  of  several  other 
equations. 

Discussion  of  Proposed  Changes.  The 
proposed  revisions  will  correct  Equation 
LM-1  and  clarify  the  nomenclative  for 
Equations  LM-3,  LM-5.  LM-6.  LM-7, 
LM-7a.  LM-«,  and  LM-8a. 

E.  Conditionally  Valid  Data — 
Mandatory  Use 

Background.  In  the  May  26,  1999, 
revisions  to  part  75,  new  CEM  data 
validation  provisions  were  promulgated. 
One  such  provision  in  §  75.20(b)(3) 
addresses  the  use  of  conditional  data 
validation.  For  recertification  testing 
and  diagnostic  tests,  §  75.20(b)(3) 
requires  that  sources  use  conditional 
data  validation.  For  initial  certifications 
and  routine  quality  assurance,  the  rule 
allows,  but  does  not  require,  conditional 
data  validation. 

Discussion  of  Proposed  Changes.  To 
address  the  inconsistency  in  the  rule. 
§  75.20(b)(3)  would  be  revised  to  make 
the  use  of  conditional  data  validation 
optional  in  all  cases.  Appendix  A, 
sections  2.1.1.5(c)  and  2.1.2.5(c)  and 
appendix  B,  sections  2.2.5,  would  also 
be  revised  to  reference  the  amended 
§  75.20(b)(3). 

F.  Quality  Assurance/Quality  Control 
(QA/QP) 

1.  What  Changes  Are  Proposed  for 
CEMS  Span  and  Range  Evaluations? 

Background.  Part  75  requires  periodic 
evaluations  (at  least  annually)  of  the 
spans  and  ranges  of  all  required 
continuous  monitors  to  ensure  that  the 
proper  span  and  range  values  are  being 
used.  To  perform  the  annual  span/range 
evaluation,  a  review  of  the  emission 
data  from  the  past  year  is  required.  The 
results  are  acceptable  if  the  data  meet 
the  guidelines  in  section  2.1  of 
appendix  A.  The  basic  requirement  of 
that  section  is  for  the  majority  of  the 
data  to  be  between  20  and  80  percent  of 
the  full-scale  range,  with  certain 
allowable  exceptions. 

With  the  increased  emphasis  in  recent 
years  on  reducing  NOx  emissions,  many 
new  combustion  turbines  are  being 
built.  The  span/range  evaluation 
guideline  in  section  2.1  of  appendix  A 
does  not  fully  address  the  issues  raised 
by  this  type  of  unit.  These  units 
typically  have  NOx  controls  capable  of 
reducing  emissions  to  very  low  levels 
(e.g.,  20  ppm  or  less  for  oil-firing  and 
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less  than  10  ppm  for  gas-firing)  and  are 
often  required  by  part  75  to  have  two 
measurement  ranges  (low  and  high). 
Some  of  these  units  operate  their 
emission  controls  only  on  a  seasonal 
basis,  rather  than  year-round.  One  span 
and  range  issue  for  these  units  is  that 
when  natural  gas  is  combusted,  the 
majority  of  the  NOx  emissions  may  not 
meet  the  20  to  80  percent  guideline  of 
section  2.1  if,  for  example,  the  low-scale 
measurement  range  is  set  at  25  ppm 
based  on  oil-firing,  in  accordance  with 
section  2.1.2.3  of  appendix  A.  Further, 
if  gas  is  the  primary  fuel  in  this  example 
and  the  NOx  emissions  are  typically  5 
ppm  or  less  during  gas  combustion,  one 
might  erroneously  conclude  during  the 
aimual  span/range  evaluation  that  the 
low  range  needs  to  be  adjusted  or  that 
a  third  monitoring  range  (e.g.,  0-10 
ppm)  is  necessary  to  measure  the  gas- 
fired  emissions,  in  order  to  meet  the 
section  2.1  guideline.  A  second  issue  is 
that  under  appendix  A,  section  2.1,  for 
dual-span  units  with  add-on  emission 
controls,  S02  or  NOx  data  recorded  on 
the  high  monitor  range  are  exempted 
from  meeting  the  20  to  80  percent 
guideline.  However,  this  exemption  is 
not  appropriate  for  units  with 
seasonally  operated  emission  controls. 

Discussion  of  Proposed  Changes.  To 
address  the  first  issue  described  above, 
the  proposed  rule  would  clearly  state 
that  for  dual-span  units  low-range 
readings  below  20  percent  of  full-scale 
are  exempted  from  the  20  to  80  percent 
guideline,  provided  that  the  maximum 
expected  concentration  (MEC)  and  the 
low-scale  span  and  range  values  have 
been  determined  according  to  the 
applicable  provisions  of  appendix  A.  In 
the  example  cited  in  the  Background 
section  above,  if  the  low  measurement 
range  of  25  ppm  (based  on  oil-burning) 
was  properly  set  according  to  section 
2.1.2.3  of  appendix  A.  then  re-ranging 
the  low  measurement  scale  would  not 
be  appropriate,  even  if  the  majority  of 
the  data  do  not  fall  between  20  and  80 
percent  of  the  range  when  natural  gas  is 
combusted.  This  is  because  the  unit  is 
capable  of  burning  oil.  and  a  low-scale 
range  of  25  ppm,  if  set  according  to 
section  2.1.2.3  of  appendix  A,  is  a  good 
choice  for  that  fuel.  Nor  would  it  be 
necessary  to  establish  a  third  monitoring 
range.  Part  75  was  never  intended  to 
require  more  than  two  monitoring 
ranges. 

To  address  the  second  issue  described 
above,  the  proposed  rule  would  require 
units  that  operate  their  emission 
controls  seasonally  to  meet  the  20  to  80 
percent  guideline  on  the  high 
measurement  range.  The  Agency 
believes  it  is  appropriate  for  units  using 
their  emission  controls  seasonally  (such 


as  a  unit  that  uses  SCR  during  the 
summer  only)  to  meet  the  20  to  80 
percent  guideline  on  the  high  range 
because  emissions  data  will  be  recorded 
on  that  range  for  extended  periods  of 
time  during  the  year.  This  is  unlike  the 
case  in  which  controls  are  used  year- 
round,  where  the  source  is  likely  to 
operate  without  the  controls  only  on 
occasion  and  relatively  few  readings  are 
recorded  on  the  high  scale. 

2.  Will  EPA  Allow  Use  of  Two  Separate 
CEM  Systems  With  Separate  Probes  and 
Sample  Interfaces  To  Meet  Dual-Range 
Requirements? 

Background.  For  units  required  to 
have  two  spans  and  ranges  for  NOx  or 
S02,  the  current  rule  disallows  the  use 
of  two  separate  CEM  systems  with 
separate  probes  and  sample  interfaces. 
This  option  was  excluded  because  dual- 
span  units  often  use  add-on  controls 
and  have  very  low  emissions.  In  many 
cases,  the  add-on  controls  are  used  year- 
round,  so  the  emissions  remain  low 
virtually  all  the  time.  The  low  emission 
levels  can  make  it  difficult  to  perform 
and  pass  a  RATA  on  the  high  range. 
Despite  this.  EPA  has  received  two 
petitions  requesting  permission  to  use 
separate  systems  with  separate  probes 
and  interfaces  to  meet  a  dual-range 
requirement  (see  Docket  A-2000-33; 
Items  n-G-1  and  II-D-13).  To  date,  one 
of  these  petitions  has  been  approved,  for 
a  unit  that  operates  its  NOx  controls 
seasonally. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise 
appendix  A,  section  2.1  to  conditionally 
allow  the  use  of  separate  CEMS  with 
separate  probes  and  interfaces  to  satisfy 
dual-range  requirements.  The  condition 
is  that  RATAs  of  both  ranges  must  be 
performed  and  passed.  The  revised  rule 
would  also  state  that  the  two  CEMS 
should  be  designated  as  separate 
monitoring  systems  in  the  monitoring 
plan.  I 

3.  What  Changes  Would  the  Proposed 
Rule  Make  With  Regard  to  Determining 
NOx  MPC,  MEC,  Span,  and  Range? 

Background.  EPA  receives  many 
questions  about  the  way  in  which  the 
MPC,  MEC,  span,  and  range  are 
determined  for  NOx,  especially  for  new 
combustion  turbines.  Some  of  the 
questioners  have  requested  additional 
options  for  MPC  and  MEC 
determinations  and  claim  that  the  rule 
does  not  address  dry,  low-NOx  control 
technology,  which  is  being  used  on 
many  new  turbines.  Others  have 
questioned  the  appropriateness  of  the  50 
ppm  default  value  for  the  MPC  of  new 
turbines  in  Table  2-2  of  appendix  A. 


Discussion  of  Proposed  Changes.  The 
proposed  rule  would  clarify  the 
definition  of  MPC  for  NOx,  making  a 
distinction  between  uncontrolled  units 
and  units  with  low  NOx  burner 
technology.  The  proposal  would  also 
revise  appendix  A,  section  2.1  to  add  a 
new  option  for  NOx  MPC 
determination:  use  of  a  reliable  estimate 
of  the  unit's  uncontrolled  emissions 
obtained  from  the  manufacturer.  A  new 
option  for  MEC  would  also  be  added: 
use  of  the  federally-enforceable  permit 
limit.  The  new  MEC  option  could  only 
be  used  for  units  that  have  add-on 
emission  controls  or  that  use  dry,  low- 
NOx  technology. 

The  50  ppm  default  MPC  value  for 
new  turbines  in  Table  2-2  would  be 
removed  and  replaced  with  two  new 
values:  (a)  150  ppm  for  units  that  are 
permitted  to  fire  only  natural  gas;  and 
(b)  200  ppm  for  units  permitted  to  fire 
both  gas  and  oil.  These  values  are  much 
more  representative  of  actual  NOx 
emissions  from  turbines  during  unit 
startup  and  periods  when  the  emission 
controls  are  not  operational.  EPA 
requests  comment  on  whether  the  new 
values  are  representative  (see  Docket  A- 
2000-33.  Item  lI-B-2). 

Finally,  default  MPC  values  would  be 
added  to  the  rule  for  two  categories  of 
non-load-based  units:  cement  kilns  and 
process  heaters.  As  discussed  in  more 
detail  under  section  lU.C  of  this 
preamble,  certain  States  are  likely  to 
require  these  two  source  categories  to 
report  NOx  mass  emissions  under  the 
NOx  SIP  call.  For  cement  kilns,  an  MPC 
value  of  2,000  ppm  is  proposed;  for 
process  heaters,  an  MPC  value  of  200 
ppm  is  proposed  for  gas-fired  units,  and 
500  ppm  for  oil-fired  heaters.  The 
default  MPC  value  for  cement  kilns  was 
determined  using  NOx  emissions  data 
sent  to  EPA  during  pre-proposal 
discussions  between  the  Agency, 
representatives  of  cement  kilns  located 
in  New  York,  and  the  PorUand  Cement 
Association.  NOx  emissions  data  for 
seven  cement  kilns  were  submitted  for 
review.  The  data  represented  more  than 
one  year  of  hourly  NOx  concentration 
values  for  each  of  the  kilns.  EPA. 
selected  2,000  ppm  as  an  appropriate 
MPC  for  cement  kilns  based  on  the 
maximum  values  reported  for  these 
units  (see  Docket  A-2000-33,  Item  II-I- 
3).  For  process  heaters,  the  Agency 
evaluated  NOx  emissions  data 
submitted  in  quarterly  EDR  reports  for 
six  process  heater  units  regulated  under 
the  OTC  NOx  Budget  Program.  EPA 
selected  the  200  and  500  ppm  MPC 
values  based  on  the  maximum  NOx 
concentration  values  reported  for  these 
units  (see  Docket  A-2000-33.  Item  Il-I- 
3).  EPA  is  proposing  the  default  NOx 
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MPC  values  for  cement  kilns  and 
process  heaters  principally  because  an 
MI*C  value  would  be  required  in  the 
initial  monitoring  plan  submittal  if 
these  units  were  to  become  regulated 
under  the  NOx  SIP  call.  None  of  the 
default  NOx  MPC  values  in  appendix  A, 
section  2.1.2.1  of  the  current  mle  are 
considered  to  be  appropriate  for  either 
cement  kilns  or  process  heaters,  and 
emission  test  results  or  historical  CEMS 
data  might  not  be  available  at  the  time 
of  initial  monitoring  plan  submittals 
firom  these  sources.  Therefore,  EPA  has 
proposed  default  NOx  MPC  values  that 
can  be  used  for  the  initial  MPC 
determinations  for  cement  kilns  and 
process  heaters. 

4.  What  Revisions  Would  Be  Made  to 
the  7-day  Calibration  Error  Test  for 
Peaking  Units? 

Background.  For  gas  monitors,  the  7- 
day  calibration  error  test  is  required 
only  for  initial  certification, 
recertification,  and  occasionally  as  a 
diagnostic  test.  It  is  not  a  routine, 
required  periodic  QA  test.  The  current 
rule  specifies  that  the  7-day  calibration 
error  test  data  must  be  recorded  while 
the  unit  is  operating.  For  peaking  units, 
the  requirement  for  the  unit  to  be 
operating  during  the  test  can  be 
problematic.  Because  of  the  infrequent 
and  unpredictable  natiire  of  peaking 
unit  operation,  the  7-day  test  may  take 
weeks  or  even  months  to  complete. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise  the  7-day 
calibration  error  test  requirement  for  gas 
monitors  installed  on  peaking  units  in 
appendix  A,  section  6.3.1,  to  require 
data  to  be  recorded  for  only  three  of  the 
seven  test  days  with  the  unit  operating. 
The  unit  woiild  not  be  required  to 
operate  for  the  other  four  days  of  the 
test. 

5.  What  Changes  Would  Be  Made  to 
QA/QC  for  Units  With  Very  low  NOx 
Concentrations? 

Background.  The  current  rule  requires 
owners  and  operators  of  units  with  very 
low  S02  and  NOx  concentrations  to 
perform  RAT  As  and  daily  calibrations 
on  their  CEMS.  They  are  required  to 
perform  linearity  checks  unless  the  span 
value  is  30  ppm  or  less  (see  appendix 
A,  section  6.2).  Appendix  B  to  part  75 
provides  an  alternate  daily  calibration 
specification  for  low  emitters  of  SO-,  and 
NOx. 

With  respect  to  the  daily  calibrations 
of  SO2  and  NOx  monitors,  the  allowable 
calibration  error  is  currently  5  percent 
of  the  span  value.  However,  appendix  B 
to  part  75  provides  an  alternate  daily 
calibration  specification  for  low  emitters 
of  SO2  and  NOx.  The  alternative 


specification  for  units  with  low 
concentrations  (for  span  values  less  than 
200  ppm)  is  10  ppm  or  less  (based  on 
the  absolute  value  of  the  difference 
between  the  tag  value  of  the  calibration 
gas  and  the  instnunent  response).  For 
most  low-emitting  sources,  the  alternate 
10  ppm  specification  is  reasonable  and 
provides  relief  bom  the  5  percent  of 
span  requirement,  which  is  often  too 
stringent  at  low  span  values.  However, 
for  very  low  span  values,  the  10  ppm 
alternate  specification  is  not  stringent 
enough  and  neiads  to  be  tightened.  This 
is  especially  important  because  many  of 
the  new  Acid  Rain-affected  gas  turbines 
that  are  being  built  have  very  low  NOx 
emissions.  To  illustrate,  suppose  that  for 
a  very  low  span  value  of  10  ppm,  the 
upscale  calibration  gas  for  daily 
calibrations  is  9  ppm.  When  the  10  ppm 
alternate  calibration  error  specification 
is  applied,  the  monitor  could  actually  be 
inoperative,  read  0  ppm,  and  the 
calibration  would  still  be  passed. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  modify  the 
alternate  calibration  error  specification 
in  section  2.1.4(a)  of  appendix  B,  for 
daily  operation  of  SO2  and  NOx 
monitors.  The  10  ppm  alternate 
specification  would  be  retained  for  span 
values  greater  than  50  ppm  but  less  than 
200  ppm.  For  span  values  less  than  or 
equal  to  50  ppm,  the  alternate 
specification  would  be  lowered  to  5 
ppm.  EPA  believes  that  a  daily 
calibration  error  limit  of  5  ppm  is  both 
reasonable  and  achievable,  in  view  of 
the  measurement  capability  of  today's 
gas  analyzers.  The  Agency  notes  that  5 
ppm  is  Jilso  the  alternate  low-emitter 
performance  specification  in  section 
3.1(b)  of  appendix  A,  for  initial 
certification  of  SO2  and  NOx  monitors. 

6.  When  Would  EPA  Require  the 
Application  of  a  Calibration  Correction 
Factor  to  Linearity  or  RATA  Test  Data? 

Background.  After  a  routine  daily 
calibration  error  test,  many  Data 
Acquisition  and  Handling  Systems 
(DAHSs)  apply  a  mathematical 
correction  to  the  subsequent  emission 
data  in  order  to  accoimt  for  the 
calibration  error.  When  a  linearity  check 
or  RATA  is  initiated  after  a  daily 
calibration,  the  current  rule  does  not 
specify  whether  the  mathematical 
correction  factor  should  be  applied  to 
the  monitor  readings  recorded  during 
the  linearity  test  or  RATA. 

Discussion  of  Proposed  Changes.  EPA 
proposes  to  add  language  to  sections 
2.2.3(c)  and  2.3.2(c)  of  appendix  B. 
requiring  that  if  a  mathematical 
correction  factor  (calibration 
adjustment)  is  applied  by  the  DAHS 
following  a  daily  calibration  error  test, 


the  correction  factor  would  be  applied 
to  all  subsequent  data  recorded  by  the 
monitor  until  the  next  calibration  error 
test  is  performed,  including  any 
linearity  test  or  RATA  data  recorded  in 
that  time  interval. 

7.  What  Changes  Would  Be  Made  to  the 
Flow-to-Load  Ratio  Test? 

Background.  In  the  May  26,  1999, 
revisions  to  part  75,  a  new  quarterly  QA 
test  for  flow  monitors  was  promulgated: 
the  flow-to-load  ratio  test.  Since 
promulgation,  EPA  has  received  many 
questions  about  the  methodology, 
relating  both  to  the  procedural  aspects 
of  how  the  data  analysis  is  done  and  to 
the  consequences  when  the  test  is 
failed.  As  a  result,  EPA  believes  it  is 
necessary  to  clarify  the  test  procedures 
and  to  re-evaluate  the  issue  of  data 
validation  when  the  test  is  failed. 

Discussion  of  Proposed  Changes.  The 
proposed  rule  would  allow  you  to  take 
the  data  exclusions  listed  in  section 
2.2.5(c)  of  appendix  B  before  analyzing 
the  quarterly  flow-to-load  data.  The 
current  rule  appears  to  require  an  initial 
data  analysis  with  no  exclusions  and  to 
allow  owners  and  operators  to  claim  the 
data  exclusions  only  when  the  first 
analysis  results  in  a  failed  test.  Proposed 
section  2.2.5(c)  also  clarifies  the  issue  of 
co-firing  as  it  pertains  to  data 
exclusions.  For  imits  that  co-fire 
different  fuels  as  part  of  their  normal 
operation,  you  could  claim  flow-to-load 
test  data  exclusions  for  hours  in  which 
fuels  were  not  co-fired  if  the  reference 
flow  RATA  at  normal  load  was  done 
while  co-firing.  Conversely,  if  the 
reference  flow  RATA  was  done  while 
firing  a  single  fuel,  flow-to-load  test  data 
exclusions  could  be  claimed  for  hours 
in  which  fuels  were  co-fired.  The 
proposed  rule  would  also  add  a 
statement  to  section  6.5(a)  of  appendix 
A  requiring  that  units  which  co-fire 
fuels  as  the  predominant  mode  of 
operation  perform  RATAs  while  co- 
firing. 

The  proposal  would  change  the 
method  of  data  validation  following  a 
flow-to-load  ratio  test  failure.  Section 
2.2.5(c)(8)  of  appendix  B  would  allow 
the  flow  rate  data  to  be  declared 
conditionally  valid,  rather  than  invalid, 
when  a  flow-to-load  test  is  failed, 
pending  the  results  of  a  follow-up 
investigation  and/or  a  RATA.  This 
would  allow  data  validation  in  case  a 
false  positive  is  obtained  with  the  flow- 
to-load  test.  If  the  investigation  fails  to 
reveal  a  problem  and  a  confirming 
RATA  is  passed  hands-off,  no  data  loss 
would  be  incurred.  The  timeline  for 
investigating  a  flow-to-load  test  failure 
would  also  be  changed  from  "within  2 
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weeks"  to  "vdthin  14  unit  operating 
days." 

'The  proposal  would  clarify  the 
instructions  for  multiple  stack 
configurations  and  allow  you  to  do  the 
data  analysis  in  one  of  two  ways:  (1) 
Using  combined  flow  and  average  unit 
load;  or  (2)  using  the  flow  in  each  stack 
and  the  corresponding  unit  load. 

Finally,  section  7.8  in  appendix  A  of 
part  75  would  be  revised  to  exempt  non- 
load-based  luiits  (i.e.,  units  that  do  not 
produce  electrical  output  or  steam  load) 
firom  the  flow-to-load  ratio  test. 

8.  When  Would  Three-Load  Flow 
RATAs  Be  Allowed  for  Routine  Quality 
Assurance? 

Background.  The  current  rule 
specifies  that  an  annual  two-load  flow 
RATA  is  required  for  routine  quality 
assurance  of  a  flow  monitor.  The  rule 
appears  to  require  two-load  testing  and 
to  disallow  three-load  tests  for  routine 
QA. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  clarify  in 
section  2.3.1.3(c)  of  appendix  B  that  you 
may  perform  a  three-load  RATA  in  lieu 
of  any  required  two-load  flow  RATA. 

9.  What  Changes  Would  Be  Made  to  the 
Data  Analysis  Time  Period  for  Single- 
Load  Flow  RATA  Claims? 

Background.  In  the  May  26, 1999 
revisions  to  part  75,  a  new  provision 
was  promulgated,  allowing  annual  flow 
RATAs  to  be  done  at  a  single  load  level. 
To  qualify  for  the  single-load  option  the 
source  must  have  operated  at  one  load 
level  (low,  mid,  or  high)  for  at  least  85% 
of  the  time  since  the  last  annual  flow 
RATA.  A  historical  load  analysis  must 
be  done  to  confirm  this,  extending  from 
the  date  and  hour  of  completion  of  the 
last  annual  flow  RATA  to  a  date  no  less 
than  seven  days  prior  to  the  date  of  the 
current  annual  flow  RATA.  Some 
utilities  have  asked  if  EPA  would 
consider  changing  this  timeline.  Two 
suggestions  have  been  offered:  (1)  Make 
the  end  date  of  the  analysis  21  days 
ahead  of  the  scheduled  RATA  date;  and 
(2)  include  in  the  analysis  all  data  from 
the  quarter  of  the  last  RATA  and 
exclude  all  data  from  the  quarter  of  the 
current  RATA. 

Discussion  of  Proposed  Changes.  EPA 
believes  that  the  suggested  revisions  are 
appropriate  and  would  increase  the 
amount  of  time  available  to  conduct  test 
planning.  The  proposal  would  modify 
the  timeline  for  the  data  analysis  in 
section  2.3.1.3(c)  of  appendix  B,  to 
allow  data  to  be  analyzed  from  either: 
(a)  The  date/hour  of  the  last  aimual  flow 
RATA  to  a  date  no  more  than  21  days 
prior  to  the  current  flow  RATA;  or  (b) 
the  begiiming  of  the  quarter  in  which 


the  last  annual  flow  RATA  was  done, 
through  the  end  of  the  calendar  quarter 
preceding  the  quarter  of  this  year's 
annual  flow  RATA. 

10.  For  Units  That  Do  Not  Produce 
Electrical  Output  or  Steam  Load,  at 
What  Operating  Levels  Should  Gas  and 
Flow  Monitor  RATAs  Be  Performed? 

Background.  For  units  that  do  not 
produce  electrical  or  thermal  output 
(e.g.,  cement  kilns  and  process  heaters), 
today's  proposed  rule  would  provide  a 
method  by  which  to  establish  the  proper 
"operating  levels"  (as  opposed  to  "load 
levels")  at  which  to  perform  relative 
accuracy  test  audits  (RATAs).  The 
proposed  methodology  is  foimd  in 
section  6.5.2.1  of  appendix  A.  The 
rationale  for,  and  a  discussion  of,  these 
proposed  rule  provisions  is  presented  in 
the  following  paragraphs. 

Units  subject  to  me  monitoring  and 
reporting  requirements  of  part  75  must 
accoimt  for  their  emissions  on  a 
continuous  basis.  Most  units  use 
continuous  emission  monitoring 
systems  (CEMS)  for  this  purpose.  Part 
75  requires  periodic  RATAs  of  all  CEMS 
to  demonstrate  that  the  data  recorded  by 
the  monitoring  systems  accurately 
represent  the  SCi^,  NOx.  and  CO2 
emissions  from  the  affected  unit.  RATAs 
of  gas  and  flow  monitors  are  required 
for  initial  certification  and  either 
semiannually  or  (if  the  relative  accuracy 
obtained  on  the  previous  RATA  was  5 
7,5  percent)  annually  thereafter. 

Section  6.5.1  of  appendix  A  to  part  75 
requires  that  RATAs  of  gas  monitors  be 
done  at  the  "normal"  load  level.  Section 
6.5.2  of  appendix  A  and  section  2.3.1.3 
of  appendix  B  specify  the  load  levels  for 
flow  RATAs.  In  general,  flow  monitor 
RATAs  are  performed  at  multiple  load 
levels  (either  two  or  three),  with  a  few 
exceptions  (e.g. ,  for  flow  monitors 
installed  on  peaking  units,  only  single- 
load  RATAs  are  required).  For  multiple- 
load  flow  RATAs,  at  least  one  of  the 
tested  load  levels  must  be  the  "normal" 
load  level. 

The  method  of  establishing  the 
normal  load  level  is  foimd  in  section 
6.5.2.1  of  appendix  A.  First,  the  owner 
or  operator  must  determine  the  "range 
of  operation"  for  the  unit  or  stack.  The 
range  of  operation  extends  from  the 
minimum  safe,  stable  load  to  the 
maximum  sustainable  load.  Next,  the 
range  of  operation  is  divided  into  three 
load  levels.  The  first  30  percent  of  the 
range  of  operation  is  considered  to  be 
the  "low"  load  level,  the  next  30 
percent  of  the  range  is  the  "mid"  load 
level,  and  the  remaining  40  percent  of 
the  range  is  the  "high"  load  level.  The 
"normal"  load  level  is  determined  by 
performing  an  analysis  of  at  least  four 


quarters  of  representative  historical  load 
data.  From  these  data  a  distribution 
graph,  such  as  a  histogram,  is 
constructed  showing  the  percentage  of 
the  time  that  each  load  level  has  been 
used  historically.  The  most  frequenUy- 
used  load  level  (low,  mid,  or  high)  is 
automatically  designated  as  the  normal 
load  level.  The  owner  or  operator  may 
opt  to  designate  the  next  most 
frequently  used  load  level  as  a  second 
normal  load.  Thus,  the  appropriate  load 
levels  for  the  required  RATAs  of  the  gas 
and  flow  monitors  are  established. 

Discussion  of  Proposed  Changes.  As 
previously  discusseid  in  section  III.C  of 
this  preamble,  EPA  anticipates  that 
under  the  NOx  SIP  call,  sources  such  as 
cement  kilns  or  refinery  process  beaters, 
which  do  not  produce  electrical  or 
thermal  output,  will  become  subject  to 
the  monitoring  and  reporting 
requirements  of  part  75.  Consequently, 
these  sources  will  be  required  to 
perform  periodic  RATAs  of  their  gas 
and  flow  monitors.  Because  these 
sources  do  not  produce  electrical  or 
steam  load,  the  concept  of  performing 
"normal  load"  RATAs  caimot  be 
applied  to  them.  Therefore,  an 
alternative  RATA  approach  is  needed 
for  these  non-load-based  units.  Today's 
proposed  rule  would  revise  section 
6.5.2.1  of  appendix  A  to  provide  the 
necessary  alternative  methodology. 
The  proposed  RATA  approach  for 
units  that  do  not  produce  electrical  or 
steam  load  would  be  based  on  an 
"operating  level"  concept,  rather  than  a 
"load  level"  concept.  The  method  of 
determining  the  normal  operating  level 
for  a  non-load-based  unit  would  be 
much  the  same  as  the  previously- 
described  method  for  determining  the 
normal  load  level  for  a  load-based  unit. 
The  owner  or  operator  would  determine 
the  range  of  operation,  divide  it  into 
three  operating  levels,  and  perform  a 
-  data  analysis  to  establish  the  "normal" 
(i.e.,  most  frequenUy-used)  operating 
level.  The  only  significant  difference 
between  the  load-based  and  non-load- 
based  methodologies  is  that  instead  of 
defining  the  range  of  operation  in  units 
of  electrical  or  steam  load  (i.e.,  in 
megawatts  or  klb/hr  of  steam),  the  range 
of  operation  of  the  non-load-based  unit 
would  be  defined  in  units  of  stack  gas 
velocity,  in  ft/sec.  The  range  of 
operation  would  extend  from  the 
minimum  expected  velocity  to  the 
maximum  potential  velocity.  These 
minimum  and  maximum  gas  velocities 
could  either  be  determined  from 
reference  method  test  data  or  by  using 
Equation  A-3a  or  A-3b  (as  applicable) 
in  section  2.1.4.1  of  appendix  A  to  part 
75. 
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EPA  is  aware  that  for  new  or  newly- 
affected  units,  four  quarters  of  historical 
load  data  (for  load-based  units)  or  flow 
rate  data  (for  non-load-based  units)  may 
not  be  initially  available  to  establish  the 
two  most  frequently-used  operating 
loads  (or  levels]  and  the  normal 
operating  load  (or  level).  Also,  for  a  non- 
load-based  unit  which  is  not  required  to 
install  a  flow  monitor,  the  necessary 
flow  rate  data  for  the  determinations 
will  neither  be  available  initially  nor  at 
some  point  in  the  futiire.  Therefore,  a 
revision  to  section  6.5.2.1  (c)  of 
appendix  A  is  proposed,  which  would 
allow  the  initijil  determinations  to  be 
made  as  follows:  (1)  For  load-based 
units  or  for  non-load-based  units  with 
installed  flow  monitors,  the 
determinations  could  be  based  on  less 
than  four  quarters  of  data,  or,  if  no 
representative  historical  data  are 
available,  projections  of  how  the  unit 
will  be  operated  could  be  used.  Note, 
however,  that  as  soon  as  four 
representative  quarters  of  load  or  flow 
rate  data  are  obtained,  the  determination 
of  the  two  most  frequently-used 
operating  loads  (or  levels)  and  the 
normal  operating  load(s)  (or  level(s)) 
would  have  to  be  repeated;  or  (2)  for 
non-load-based  units  without  installed 
flow  monitors,  sound  engineering 
judgment  (based  on  a  combination  of 
knowledge  of  the  unit,  operating 
experience,  and  actual  stack  gas  velocity 
measurements  using  EPA  Method  2) 
would  be  used  to  make  the  operating 
level  determinations.     . 

Once  the  boundaries  of  the  range  of 
operation  are  established  and  the 
normal  operating  level(s)  has  been 
identified,  the  owner  or  operator  of  a 
non-load-based  unit  would  perform  the 
required  gas  and  flow  RAT  As  in 
essentially  the  same  manner  as  for  a 
load-based  unit.  The  only  difference  is 
that  in  many  sections  of  part  75  the  term 
"operating  level"  would  replace  the 
term  "load"  or  "load  level."  Today's 
proposed  rule  would  modify  the  text  in 
several  sections  of  part  75  (e.g.,  by 
adding  a  parenthetical  expression  such 
as  "(or  normal  operating  level)"  after  the 
term  "normal  load"),  to  indicate  that  the 
provisions  apply  to  both  load-based  and  . 
non-load-based  units.  The  affected  rule 
sections  are:  §  75.20(c)(2),  sections  6.5.1, 
6.5.2,  6.5.6.1(a),  and  6.5.6.2(a)  of 
appendix  A,  and  sections  2.3.1.3, 
2.3.2(d),  2.3.2(f),  2.4(b),  and  Figure  1  of 
appendix  B. 

G.  Streamlining  Changes 

Background.  There  are  a  number  of 
rule  sections  in  part  75  that  have 
expired,  either  on  December  31,  1999,  or 
on  March  31.  2000.  For  some,  but  not 
all,  of  these  expired  rule  provisions,  part 


75  contains  new  (replacement) 
provisions,  having  effective  dates  of 
January  1,  2000,  or  April  1,  2000, 
respectively.  The  expired  provisions  are 
a  potential  source  of  confusion  to  both 
the  regulated  community  and  to 
regulators  in  assessing  compliance  with 
part  75.  For  instance,  the  rule  contains 
two  sets  of  recordkeeping  and  reporting 
provisions,  one  of  which  expired  on 
March  31,  2000,  and  the  other  which 
became  effective  on  April  1,  2000. 
Removing  the  expired  sections  would 
greatly  facilitate  part  75  implementation 
and  compliance. 

EPA  notes  that  the  removal  of  expired 
provisions  will  not  change  the  fact  that 
those  provisions  were  in  effect  up  to 
their  respective  expiration  dates.  EPA 
intends  to  take  appropriate  enforcement 
action  against  violations  of  those 
provisions  that  occurred  before  the  time 
of  expiration. 

Discussion  of  Proposed  Changes. 
Today's  proposed  changes  would 
streamline  part  75  by  eliminating 
outdated  language  in  the  rule  and  by 
removing  a  number  of  references 
throughout  part  75  to  sections  of  the 
rule  that  are  no  longer  effective.  This 
streamlining  would  occur  in  several 
places  in  the  rule. 

The  May  26,  1999  revisions  to  part  75 
became  effective  on  June  25, 1999. 
However,  the  regulatory  language  in 
certain  sections  of  the  rule  specified  that 
compliance  with  those  sections  would 
not  be  required  imtil  a  later  date,  April 
1,  2000.  The  reason  for  the  later 
effective  date  of  certain  provisions  was 
to  allow  adequate  time  for  development 
of  the  necessary  reporting  software 
associated  with  the  rule  changes.  For 
instance,  on  May  26. 1999.  revised 
recordkeeping  and  reporting  sections 
were  added  to  the  rule  as  new  §§  75.57, 
75.58,  and  75.59,  to  replace  the  previous 
recordkeeping  and  reporting  §§  75.54, 
75.55,  and  75.56,  as  of  April  1,  2000. 
However,  due  to  the  April  1,  2000 
effective  date  of  the  new  sections,  the 
old  sections  could  not  be  deleted  fit)m 
part  75,  because  this  would  have  left  a 
regulatory  gap  extending  from  June  25, 
1999  (the  effective  date  of  the  May  26, 
1999  revisions)  imtil  April  1.  2000. 
during  which  there  would  have  been  no 
part  75  recordkeeping  and  reporting 
requirements  in  effect.  So.  the  old 
sections  were  left  in  the  rule  and 
language  was  added  to  them  to  indicate 
that  they  were  in  effect  only  until  April 
1.  2000,  and  could  no  longer  be  used  on 
and  after  that  date. 

Other  rule  sections  with  April  1.  2000 
expiration  dates  and  effective  dates 
include  the  monitoring  plan  provisions 
{§  75.53,  paragraphs  (e)  and  (f)  replaced 
§  75.53,  paragraphs  (c)  and  (d)  on  April 


1,  2000)  and  the  CO2  missing  data 
provisions  (§  75.35,  paragraphs  (b)  and 
(d)  replaced  §  75.35(c)  on  April  1.  2000). 
Today's  proposal  would  remove  irom 
part  75  all  of  the  rule  sections  that 
expired  on  April  1,  2000.  and  all  textual 
references  to  those  sections. 

Rule  sections  that  only  applied  to 
Phase  I  imits  and  are  now  inapplicable 
and  textual  references  to  those  sections 
would  also  be  removed  by  today's 
proposal.  For  example,  the  15  percent 
relative  accuracy  specification  for  flow 
monitors  expired  at  the  end  of  Phase  I 
(on  December  31, 1999)  and  was 
replaced  on  January  1,  2000,  by  the 
current  10  percent  standard.  Today's 
proposed  rule  would  revise  appendix  A, 
section  3.3.4;  appendix  B,  sections 
2.3.1.2(b)  and  (c),  and  Figure  2  of 
appendix  B,  to  reflect  this. 

EPA  has  prepared  a  technical  support 
document  [see  Docket  A-2000-33,  Item 
II-A-2)  that  identifies  in  tabular  form 
each  of  the  streamlining  revisions  in  the 
proposed  revisions  to  part  75. 

H.  Monitoring  Plan  Information 
Submittal 

1.  What  Changes  Are  Proposed  in  the 
Timeline  for  Monitoring  Plan  Updates? 

Background.  In  several  places  part  75 
requires  the  monitoring  plan  to  be 
updated  following  a  particular  change 
or  event  (such  as  a  span  adjustment). 
For  example.  §  75.62(a)(2)  requires 
submittal  of  updated  hardcopy  portions 
of  the  monitoring  plan  within  30  days 
of  the  event  associated  with  a  change. 
However,  for  events  that  require 
updating  of  the  electronic  monitoring 
plan,  in  many  cases  no  similar  deadline 
for  submitting  the  changes  is  specified 
in  part  75. 

Discussion  of  Proposed  Changes. 
Today's  proposed  rule  would  add 
parallel  requirements  to  §§  75.62(a)(1) 
and  75.73(e)  for  electronic  monitoring 
plan  updates.  It  would  require  the 
updated  electronic  monitoring  plan  to 
be  submitted  within  30  days  of  the 
event  associated  with  a  change,  unless 
otherwise  specified  in  part  75. 

2.  Is  EPA  Changing  the  Process  for 
Electronic  Submittal  of  Monitoring  Plan 
Updates  and  Certification/ 
Recertification  Test  Results? 

Background.  The  current  rule  requires 
that  you  submit  the  complete,  up-to- 
date  electronic  monitoring  plan  to  EPA 
at  least  45  days  prior  to  initial 
certification,  with  each  certification  or 
recertification  application,  and  in  each 
quarterly  report.  "The  rule  also  requires 
an  electronic  version  of  the  test  results 
of  all  monitor  certifications  and 
recertifications  to  be  submitted  to  EPA. 
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To  best  handle  the  data,  EPA  has 
decided  to  develop  a  consistent  process 
for  transmitting  and  receiving  the 
information. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  add  language  to 
§§  75.62(a)(1),  75.63(c),  and  75.73(e)(1). 
requiring  monitoring  plan  updates  and 
certification  or  recertification  data  to  be 
submitted  electronically  by  a  method 
specified  by  EPA.  The  Agency's  goal  is 
to  develop  a  process  by  which  the 
required  electronic  monitoring  plan 
information  and  test  data  could  be 
submitted  at  any  time  and  the  database 
would  be  automatically  updated.  Until 
the  final  goal  is  achieved.  EPA  may  use 
short-term,  interim  methods,  such  as 
email,  to  receive  the  information.  The 
language  in  today's  proposed  rule, 
"*  •  *  by  a  method  specified  by  the 
Administrator,"  is  sufficiently  general  to 
allow  the  use  of  such  interim  methods 
until  the  goal  is  reached. 

/.  Appendix  D — Miscellaneous  Issues 

Background.  In  addition  to  the 
revisions  of  the  definitions  of  pipeline 
natural  gas  and  natural  gas  described 
above  in  section  C  of  this  preamble,  EPA 
believes  that  there  are  a  number  of  other 
changes  and  clarifications  that  would 
improve  implementation  of  the 
excepted  method  allowed  under 
appendix  D  to  part  75. 

Discussion  of  Proposed  Changes.  The 
proposed  rule  would  modify  section 
2.1.2  of  appendix  D,  as  follows.  EPA 
proposes  to  relax  the  restriction  in 
section  2.1.2  which  prohibits  units 
using  the  provisions  of  subpart  H  of  part 
75  to  monitor  and  report  NOx  mass 
emissions  (i.e.,  imits  subject  to  a  State 
or  federal  NOx  emission  reduction 
program)  from  apportioning  the 
measured  hourly  heat  input  at  a 
common  pipe  to  the  individual  \inits 
served  by  the  pipe.  For  subpart  H  units, 
revised  section  2.1.2  would 
conditionally  allow  apportionment  of 
the  common  pipe  heat  input,  provided 
that:  (1)  All  of  the  imits  served  by  the 
common  pipe  are  affected  units;  and  (2) 
all  of  the  units  served  by  the  pipe  have 
similar  efficiencies  (i.e.,  they  are  all 
boilers  or  all  combustion  tiu-bines). 
Section  2.1.2  would  be  further  revised 
by  removing  the  text  from  subsection 
2.1.2.2  which  describes  a  petition 
process  for  obtaining  permission  to 
apportion  SO2  emissions  to  the 
individual  units  served  by  a  conunon 
pipe.  This  petition  process  is  considered 
to  be  superfluous,  because  section  2.1.2 
assumes  that  a  certified  appendix  D  fuel 
flowmeter  has  been  installed  on  the 
common  pipe.  For  SO2  emissions 
accounting  piuposes,  it  is  sufficient  to 
report  the  combined  SO2  emissions  for 


the  units  served  by  the  common  pipe, 
based  on  fuel  flow  rate  measurements 
made  at  the  pipe.  Thus,  revised  section 
2.1.2  would  simply  state  that  if  you 
install  a  fuel  flowmeter  on  a  common 
pipe,  you  should  report  combined  SO2 
emissions  from  the  units  served  by  the 
pipe  and  you  should  apportion  the 
common  pipe  heat  input  to  the 
individual  imits  using  the  appropriate 
equation  from  appendix  F  to  part  75 
(e.g..  Equation  F-21a  or  F-2lb). 

The  proposed  rule  would  revise 
section  2.1.4.1  of  appendix  D  to  exempt 
oil-fired  units  that  use  a  different  grade 
of  oil  only  for  unit  startup  boxn  using 
a  certified  fuel  flowmeter.  This 
exemption  parallels  the  existing 
exemption  for  oil-fired  units  that  use  gas 
fuel  only  for  unit  startup. 

The  proposed  rule  would  also  revise 
section  2.1.4.3  of  appendix  D  to  clarify 
the  reporting  requirements  when 
emergency  fuel  is  burned.  The  owner  or 
operator  would  have  the  option  during 
emergency  fuel  combustion  to  either:  (1) 
Use  and  report  maximimi  potential 
values  for  heat  input  rate,  fuel  sulfur 
content,  GCV,  and  density;  or  (2)  to  use 
measured  values  if  a  certified  fuel 
flowmeter  is  installed  for  the  emergency 
fuel  and/or  if  fuel  sampling  and  analysis 
of  the  fuel  is  performed. 

For  temperature  transmitter 
calibrations,  EPA  would  revise  section 
2.1.6.1(a)  of  appendix  D  to  allow  fixed 
reference  points  (such  as  the  freezing 
point  or  boiling  point  of  water)  to  be 
used  for  the  zero  and  upscale 
calibrations. 

For  a  subpart  H  unit  for  which  you 
report  data  only  during  the  ozone 
season  and  for  which  you  use  an  orifice, 
nozzle,  or  venturi-type  appendix  D  fuel 
flowmeter  to  determine  heat  input  rate, 
the  proposal  would  clarify  that  the 
owner  or  operator  still  would  have  to 
use  all  calendar  quarters  in  the  year  to 
determine  the  deadline  for  the  next 
visual  inspection  of  the  primary  element 
(see  §  75.74(c)(4)).  This  clarification  is 
appropriate  because  the  12  calendar 
quarter  time  interval  for  conducting 
these  visual  inspections  is  not 
dependent  on  the  reporting  schedule. 

For  the  optional  fuel  flow-to-load 
ratio  test  in  section  2.1.7,  minor  errors 
in  the  instructions  for  conunon  pipe  and 
multiple  pipe  configurations  would  be 
corrected.  Also,  for  the  optional  fuel 
flow-to-load  ratio  test,  the  proposal 
would  allow  data  exclusions  to  be  taken 
before  analyzing  the  data.  The  ciurent 
rule  appears  to  require  an  initial  data 
analysis  with  no  exclusions,  and  allows 
the  data  exclusions  to  be  claimed  only 
when  the  first  analysis  results  in  a  failed 
test.  This  was  not  the  original  intent 
when  EPA  adopted  this  provision. 


For  units  using  the  fuel  flow-to-load 
ratio  test  to  extend  the  fuel  flowmeter 
acciuacy  test  deadline,  the  proposal 
would  clarify  the  various  reasons  for 
which  owners  or  operators  could  claim 
a  one-quarter  extension  of  the  fuel 
flowmeter  accuracy  test  deadline. 

Today's  proposal  would  clarify  in 
Tables  £>-4,  I>-5,  and  elsewhere  in  the 
text  that  owners  and  operators  could  not 
continue  to  use  an  assumed  sulfur 
content  or  GCV  value,  such  as  a  contract 
specification  or  the  maximum  value 
from  the  previous  year,  if  a  sampled 
value  exceeded  the  assiuned  value.  In 
these  circumstances  the  sampled  value 
would  become  the  new  assumed  value. 

Guidelines  would  be  added  to  section 
2.3.2.1.2,  explaining  how  to  apply  the 
results  of  periodic  sulfur  and  GCV 
samples.  Owners  and  operators  would 
have  to  begin  using  the  new  values  as 
of  the  date  when  the  sample  results 
were  received  (not  retroactively  to  the 
date  the  sample  was  taken). 

A  clarification  would  be  added  that 
the  demonstrations  of  sulfur  content 
and  GCV  variability  described  in 
sections  2.3.5  and  2.3.6  are  options,  not 
reqiiirements,  for  imits  that  combust 
other  gaseous  fuels  (fuels  that  do  not 
qualify  as  either  pipeline  natural  gas  or 
natural  gas)  and  choose  not  to  perform 
daily  GCV  sampling  and  hourly  fuel 
sulfur  content  sampling,  respectively. 
Also,  these  sections  would  be  revised  to 
make  clear  that,  as  stated  in  sections 
2.3.1.4  and  2.3.2.4,  the  720-hour 
demonstration  methodology  may  be 
used  to  demonstrate  that  a  particular 
fuel  meets  the  appropriate  GCV  and/or 
sulfur  content  requirements  to  qualify  as 
pipeline  natural  gas  or  natural  gas. 

The  missing  data  requirements  for  the 
sulfur  content  of  gaseous  fuels  in  Table 
D-6  would  be  changed.  All  of  the 
missing  data  values  would  be  based  on 
the  total  sulfur  content  of  the  gas.  For 
pipeline  natural  gas,  a  missing  data 
value  of  0.002  Ib/mmBtu  is  proposed. 
For  natural  gas.  the  missing  data  value 
would  be  an  emission  rate  (in  lb/ 
mmBtu)  calculated  from  Equation  D-lh, 
using  the  lesser  of:  (a)  The  maximum 
total  sulfur  content  specified  in  the  fuel 
contract;  or  (b)  1.5  times  the  highest 
total  sulfur  value  from  the  previous 
year's  samples.  For  gaseous  fuels 
sampled  daily,  the  substitute  data  value 
would  be  1.5  times  the  highest  total 
sulfur  content  obtained  in  the  previous 
30  daily  samples.  For  gaseous  fuels 
sampled  hourly,  the  missing  data  value 
would  be  the  highest  total  sulfur  content 
fit)m  the  previous  720  hourly  samples. 
The  reason  for  selecting  the  0.002  lb/ 
mmBtu  value  for  pipeline  natural  gas 
(which  exceeds  the  Ib/mmBtu 
equivalent  of  the  0.5  gr/100  scf  total 
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sulfur  limit  in  the  definition  of  pipeline 
natiiral  gas)  and  for  using  the  1.5 
multipliers  is  to  ensure  that  the  missing 
data  values  will  be  higher  than  the 
values  normally  used  in  the  calculations 
from  Table  D-5. 

Equations  D-10  and  D-11  would  be 
removed  from  section  3.4.3(b).  These 
equations  are  not  needed  because  they 
are  redundant  with  equations  F-21a  and 
F-21b  in  appendix  F.  A  new  equation, 
D-15a,  which  gives  the  unit  heat  input 
rate  when  multiple  fuels  are  burned 
during  the  hour,  would  be  added  to 
section  3.5.4. 

Sections  2.3.1.4(b)  and  2.3.2.4(b)  of 
appendix  D  would  be  revised  to  require 
initial  and  periodic  sampling  of  pipeline 
natural  gas  and  natural  gas  for 
documenting  the  total  sulfur  content  of 
fuel.  The  proposed  sampling  frequency 
is  semiannual  and  whenever  "it  is 
reasonable  to  beUeve  that  the  fuel 
composition  has  changed  significantly." 
EPA  solicits  comment  on  the 
acceptability  of  this  rather  subjective 
"reasonability"  criterion  for 
determining  when  an  additional  sample 
is  required.  For  compliance  piu-poses, 
more  precise  language  such  as,  "Take  an 
additional  sample  whenever  there  is  any 
change  to  the  contract  or  fuel  supply  to 
the  unit,  such  that  the  latest  sample  is 
no  longer  representative  of  the  fuel 
currently  being  combusted,"  may  be 
more  appropriate. 

For  fuels  that  qualify  as  pipeline 
natural  gas.  the  0.0006  Ib/mmBtu 
default  SOt  emission  rate  would 
continue  to  be  used.  For  natuiral  gas, 
revised  Equation  D-lh  would  be  used  to 
calculate  the  SO2  emission  rate,  based 
on  the  total  sulfur  content  sampling 
results. 

Two  new  sections,  2.3.1.4(c)  and 
2.3.2.4(c),  would  be  added  to  appendix 
D,  to  state  that  if  the  results  of  periodic 
sampling  show  exceedances  of  the 
applicable  total  sulfur  limits,  the  fuel 
would  have  to  be  reclassified. 

Finally,  as  previously  noted  under 
section  ni.C.3  of  this  preamble,  fuel 
flow  rate  missing  data  provisions  for 
non-load-based  units  (such  as  cement 
kilns  and  process  heaters)  would  be 
added  to  section  2.4  of  appendix  D. 
Guidelines  for  creating  and  using 
optional  "operational  bins"  for 
determining  appropriate  fuel  flow  rate 
missing  data  values  for  non-load-based 
units  would  be  added  to  appendix  C  of 
part  75,  as  new  section  4. 

/.  Reporting  and  Recordkeeping 

1.  Will  Certification  and  Recertification 
Test  Notice  Requirements  Change? 

Background.  For  initial  certifications, 
the  current  rule  requires  at  least  45  days 


notice  before  the  first  date  of  scheduled 
testing.  For  recertifications,  45  days  of 
advance  notice  is  required  when  all 
recertification  tests  are  required  (full 
recertification),  but  only  7  days  notice  is 
required  when  all  of  the  tests  are  not 
required  (partial  recertification).  This 
raises  two  questions:  (1)  Whether  the 
notification  requirements  should  be  the 
same  for  both  certifications  and 
recertifications;  and  (2)  how  much 
advance  notice  is  actually  needed. 

Discussion  of  Proposed  Changes.  The 
proposed  rule  changes  would  revise 
§§  75.20  and  75.61  to  make  a  single 
notification  requirement  of  21  days  for 
initial  certifications  and  for  all 
recertifications,  regardless  of  whether 
all  of  the  tests  are  required.  Based  on  the 
experience  to  date  in  implementing  part 
75,  EPA  believes  the  existing  seven  day 
notice  provides  too  little  time  for  State 
and  local  agency  personnel  and  EPA 
pwsonnel  to  schedule  site  visits  to 
observe  the  recertification  testing. 
Conversely,  the  Agency  believes  that  45 
days  notice  is  too'  for  in  advance, 
especially  for  recertifications.  Test 
observation  is  a  critical  component  of 
agency  oversight  of  the  Acid  Rain 
Program  monitoring  requirements,  and 
the  21  day  test  notification  requirement 
would  ensure  that  the  agencies  can 
successfully  fulfill  this  responsibility. 

2.  Will  EPA  Continue  to  Accept 
Hardcopy  Certification  Statements? 

Background.  The  ciurent  rule  allows 
either  electronic  or  hardcopy  signatures 
and  certification  statements  for 
quarterly  report  submittals.  This  creates 
unnecessary  extra  work  for  the  EPA 
analysts  who  must  document  the  receipt 
of  all  compliance  certifications. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise 
§  75.64(d)  to  eliminate  the  option  to 
submit  hardcopy  compliance 
certifications  and  would,  instead, 
require  electronic  submittal.  Because  of 
the  electronic  reporting  requirements  for 
all  other  quarterly  report  elements,  all 
designated  representatives  will  have  the 
technical  capability  to  submit  electronic 
certifications.  This  rule  change  should 
therefore  reduce  the  reporting  burdens 
on  both  the  regulated  entities  and  EPA 
staff. 

3.  Will  EPA  Allow  the  Electronic 
Storage  of  Quality  Assurance/Quality 
Control  Plan  Information? 

Background.  Section  1  of  appendix  B 
requires  you  to  develop  a  quality 
assurance/quality  control  (QA/QC) 
program  for  all  approved  monitoring 
systems  at  a  facility.  The  QA/QC 
program  must  include  a  written  plan 
that  provides  detailed  procedures  and 


operations  for  certain  activities,  such  as 
preventive  maintenance  and  quality 
assurance  test  procedines.  You  must 
make  this  information  and  any  ancillary 
supporting  information  from  the 
monitor  manufactiner  (for  example, 
maintenance  manuals)  available  to 
auditors  upon  request.  EPA  has  received 
a  request  from  one  utility  to  allow  the 
QA/QC  plan  information  to  be  stored 
electronically  rather  than  in  hardcopy. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise 
appendix  B,  section  1,  to  allow  QA/QC 
plan  information  to  be  stored 
electronically,  provided  that  the 
information  can  be  made  available  in 
hardcopy  to  inspectors  or  auditors  upon 
request.  Part  75  already  allows 
electronic  storage  of  hardcopy 
monitoring  plan  information,  if  the 
information  can  be  furnished  in 
hardcopy  upon  request  during  an  audit 
(see  §  75.53(e)).  The  proposed  rule 
revision  would  use  an  approach  for  QA/ 
QC  plans  that  is  consistent  with  this 
existing  monitoring  plan  provision. 

K.  NOx  Monitoring  in  Multiple  Stacks/ 
Common  Stacks 

Background.  For  an  exhaust 
configuration  consisting  of  a  main  stack 
and  a  bypass  stack,  if  the  use  of  the 
bypass  stack  is  limited  by  regulation  or 
permit  to  emergency  malfunctions  of  the 
flue  gas  desulfurization  system,  §  75.16 
of  the  ciurent  rule  allows  the  maximum 
potential  SO2  concentration  to  be 
reported  during  the  malfunction  in  lieu 
of  installing  monitors  on  the  bypass 
stack.  For  NOx,  however,  the  rule  has 
no  corresponding  provision.  Rather,  it 
appears  that  monitoring  of  the  bypass 
stack  or  monitoring  of  the  duct(s) 
leading  to  the  bypass  stack  are  the  only 
available  options.  Also,  the  current 
multiple  stack  and  bypass  stack 
provisions  for  NOx  (see  §§  75.17(c)  and 
75.72,  paragraphs  (c)  and  (d))  are  not 
particidarly  clear  or  consistent. 

Discussion  of  Proposed  Changes.  EPA 
would  clarify  and  expand  the 
instructions  for  SO2  and  NOx 
monitoring  in  multiple  and  bypass 
stacks  in  §§  75.16(c)  and  75.17(c),  and  in 
§75.72,  paragraphs  (c)  and  (d)  in  this 
proposal.  EPA  would  also  add  a  new 
provision  to  §§  75.17(c)  and  75.72(c).  for 
configurations  consisting  of  a  main 
stack  and  a  bypass  stack,  that  allows  the 
maximiun  potential  NOx  emission  rate 
to  be  reported  when  the  bypass  stack  is 
used.  Instructions  would  also  be 
provided  for  reporting  other  parameters 
(i.e.,  SO2,  CO2,  flow  rate,  moisture,  heat 
input  rate)  during  hours  when  the 
bypass  stack  is  used. 

"Today's  proposed  rule  would  revise 
the  language  in  §  75.16(c)(3)  which 
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restricts  the  reporting  of  the  maximum 
potential  SO2  concentration  (MPC)  to 
emergency  situations  in  which  the  flue 
gas  desulfurization  (FGD)  system  is 
bypassed.  Today's  rule  would  allow  the 
MPC  to  be  reported  in  lieu  of 
monitoring  at  the  bypass  stack,  provided 
that  the  use  of  the  bypass  stack  is 
limited  to  unit  startups,  emergency 
situations,  and  routine  maintenance  of 
the  FGD  system  and  the  main  stack. 
Instructions  would  also  be  provided  for 
reporting  other  parameters  (i.e.,  NOx  . 
CO2,  flow  rate,  moisture,  heat  input  rate) 
during  hours  when  the  bypass  stack  is 
used. 

L.  Appendix  E  Issues 

1.  How  Will  the  Proposed  Rule  Affect 
Appendix  E  Test  Notifications  and 
Submittal  of  Hardcopy  Recertification 
Test  Results? 

Background.  For  routine  appendix  E 
retests  and  recertification  testing,  the 
rule  is  currently  unclear  regarding  the 
test  notification  requirements  and 
submittal  of  the  hardcopy  test  results. 

Discussion  of  Proposed  Changes.  The 
proposal  would  add  a  requirement  to 
§  75.61(a)(5)  to  provide  notice  of  routine 
appendix  E  retesting  at  least  21  days 
prior  to  the  start  of  Qie  testing.  It  would 
also  add  a  requirement  to 
§  75.61(a)(l)(ii)  to  provide  notice  of 
appendix  E  recertification  testing. 
Finally,  the  proposed  rule  would  add  a 
requirement  to  §§  75.60(b)  and  75.73(d) 
to  submit  the  results  of  routine 
appendix  E  retest  results  in  hardcopy  to 
the  appropriate  Region  and  State,  upon 
request.  This  is  exactly  analogous  to  the 
requirement  in  §§  75.60(b)(6)  and 
75.73(d)(4)  to  provide  hardcopy  RATA 
results. 

2.  Will  the  Frequency  of  Retesting  of 
Appendix  E  Units  Be  Changed? 

Background.  Section  2.2  of  appendix 
E  requires  periodic  retesting  for  quality 
assurance  purposes.  The  timeline  for 
retesting  is  every  3,000  operating  hours 
or  the  five  year  aimiversary  of  the 
operating  permit,  whichever  is  sooner. 
These  requirements  are  difficult  to 
implement  and  to  track.  The  permit 
anniversary  date  is  not  a  good  reference 
point.  Also,  the  rule  does  not  indicate 
whether  the  3,000  operating  hours  are 
fuel-specific. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise 
appendix  E,  section  2.2,  to  require 
retesting  for  all  fuels,  once  every  20 
calendar  quarters.  The  quarter  of  the  last 
test  would  serve  as  the  reference  point, 
similar  to  the  methodology  used  for 
setting  RATA  and  fuel  flowmeter 
accuracy  test  deadlines.  Fuel-specific 


missing  data  procediu^s  would  be  used 
when  a  retest  is  not  completed  by  the 
deadline.  For  each  fuel,  the  new 
correlation  curve  obtained  in  a  retest 
would  be  used  for  reporting,  beginning 
with  the  first  operating  hour  in  which 
the  fuel  is  combusted  after  completion 
of  the  retest.  This  is  analogous  to  the 
part  75  requirement  to  apply  CEMS  bias 
adjustment  factors  beginning  with  the 
first  operating  hour  after  completion  of 
a  RATA. 

3.  How  Will  the  Timeline  for 
Unscheduled  Appendix  E  Retests  Be 
Revised? 

Background.  Section  2.3  of  appendix 
E  requires  retesting  within  10  unit 
operating  days  or  180  calendar  days 
(whichever  occurs  first)  whenever  the 
monitored  operating  parameters  are 
exceeded  for  more  than  16  consecutive 
hours  or  the  data  availability,  since  the 
last  test,  is  less  than  90  percent.  For 
many  units,  10  operating  days  is  not  a 
sufficient  amoimt  of  time  to  schedule  a 
retest  and  perform  the  testing. 

Discussion  of  Proposed  Changes.  EPA 
proposes  to  revise  appendix  E,  section 
2.3,  to  change  the  10  unit  operating  day 
requirement  to  30  unit  operating  days. 
This  change  would  provide  sufficient 
time  to  schedule  and  perform  the  tests 
and  to  meet  the  applicable  test 
notification  requirements. 

4.  How  Will  Appendix  E  Missing  Data 
Procedures  Be  Changed? 

Background.  For  missing  data 
purposes,  appendix  E  prescribes  that  the 
highest  NOx  emission  rate  from  the 
most  recent  set  of  baseline  correlation 
tests  be  reported  for  each  hour  of  the 
missing  data  period.  There  are  three 
situations  for  which  this  missing  data 
scheme  may  be  inappropriate:  (1)  When 
the  measured  hourly  heat  input  rate  is 
higher  than  the  highest  heat  input  rate 
from  the  baseline  correlation  tests;  (2) 
for  a  unit  with  add-on  NOx  controls,  if 
the  controls  are  not  in  operation  or  it  is 
not  possible  to  document  that  the 
controls  are  operating  properly;  and  (3) 
when  emergency  fuel  is  combusted. 

Discussion  of  Proposed  Changes.  To 
address  the  concerns  about  situations  in 
which  the  current  missing  data 
procedures  may  be  inappropriate,  the 
proposed  rule  would  add  to  section  2.5 
of  appendix  E  a  requirement  to  calculate 
a  fuel-specific  maximum  potential  NOx 
emission  rate  (MER)  for  each  type  of 
fuel  combusted  by  the  imit  and  would 
add  three  new  sections,  2.5.2.1,  2.5.2.2, 
and  2.5.2.3,  to  require  reporting  of  the 
fuel-specific  NOx  MER  for  cases  (2).  and 
(3),  described  above.  For  fuel  mixtures, 
EPA  would  require  substitution  of  the 


highest  MER  value  for  the  fuels  in  the 
mixture. 

For  case  (1)  described  above,  two 
reporting  options  would  be  allowed. 
Whenever  the  heat  input  rate  for  a  given 
unit  operating  hour  exceeds  the  highest 
heat  input  rate  fitim  the  baseline 
correlation  tests,  the  owner  or  operator 
could  either:  (a)  Report  the  hourly  NOx 
emission  rate  as  the  higher  of  the  linear 
extrapolation  of  the  correlation  curve  or 
the  fuel-specific  MER;  or  (b)  report  1.25 
times  the  highest  NOx  emission  rate  on 
the  correlation  curve,  not  to  exceed  the 
fuel-specific  MER.  Note  that  for  imits 
with  NOx  emission  controls,  the  use  of 
an  extrapolated  NOx  emission  rate 
under  (a),  above,  and  the  use  of  1.25 
times  the  highest  value  on  the 
correlation  ciuve  under  (b),  above, 
would  be  disallowed,  and  the  MER 
would  have  to  be  reported  for  any  hour 
in  which  the -emission  controls  could 
not  be  documented  to  be  in  proper 
operation. 

5.  How  Will  the  Appendix  E  Testing 
Requirements  for  Emergency  Fuel  Be 

Changed? 

Background.  The  ciurent  rule  allows 
the  designated  representative  for  an 
appendix  E  unit  to  petition  the 
Administrator  for  an  exemption  from 
appendix  E  testing  for  emergency  fuel. 
Many  Phase  II  Acid  Rain  units 
submitted  such  petitions  with  their 
initial  certification  applications,  and  the 
petitions  were  approved. 

Discussion  of  Proposed  Changes. 
Today's  proposed  rule  would  revise 
section  2.1.4  of  appendix  E  to  remove 
the  requirement  to  petition  the 
Administrator  to  obtain  an  exemption 
from  appendix  E  testing  for  emergency 
fuel.  EPA  believes  that  the  petition 
process  is  unnecessary,  provided  that 
the  unit  has  a  federally  enforceable 
permit  which  restricts  the  combustion 
of  a  particular  fuel  to  emergency 
situations.  Therefore,  the  proposed  rule 
would  exempt  emergency  fuel  from 
appendix  E  testing  if  the  unit  has  the 
necessary  permit  and  if  documentation 
is  provided  in  the  monitoring  plan  for 
the  unit. 

M.  Reference  Methods 

1.  Which  Code  of  Federal  Regulations 
Versions  of  Reference  Methods  Are  To 
Be  Used? 

Background.  In  the  May  26,  1999 
revisions  to  part  75,  EPA  specified  that 
only  particular  versions  of  Reference 
Methods  6C,  7E,  and  3A  (the  methods 
used  for  gas  RAT  As)  be  used.  Those 
versions  are  the  1995,  1996,  and  1997 
Code  of  Federal  Regulations  versions  of 
the  methods.  This  provision  was  added 


31996 


Federal  Register/Vol.  66.  No.  114 /Wednesday.  June  13,  2001  / Proposed  Rules 


to  the  rule  because  EPA  at  that  time  had 
proposed  substantive  revisions  to  these 
methods  for  the  New  Source 
Performance  Standards  (NSPS)  Program 
that  were  not  appropriate  for  the  Acid 
Rain  Program.  However,  the  revisions  to 
the  reference  methods  were  never 
finalized,  therefore  the  reference  to 
particular  versions  is  no  longer  needed. 
Removing  the  caveat  will  elhninate 
confusion  because  these  reference 
methods  have  been  basically  the  same 
in  all  versions  of  the  Code  of  Federal 
Regulations,  from  1988  through  1999. 

Discussion  of  Proposed  Changes. 
Today's  proposal  would  revise 
§  75.22(a)  and  appendix  A.  section  6.5.6. 
to  remove  from  the  rule  all  references  to 
the  1995.  1996.  and  1997  Code  of 
Federal  Regulations  versions  of 
Reference  Methods  6C.  7E,  and  3A. 

2.  Are  There  Other  Changes  to  Reference 
Methods? 

Background.  Three  issues  have  arisen 
regarding  the  part  60  reference  test 
methods  used  to  certify  and  quality 
assure  part  75  CEMS.  First,  when 
measurement  of  the  stack  gas  moistiire 
content  is  required  to  determine  the 
stack  gas  molecular  weight.  §  75.22(a)(4) 
allows  the  source  to  use  any  of  the 
alternative  moisture  techniques  listed  in 
section  1.2  of  Method  4.  This  includes, 
among  other  things,  "previous 
experience."  Second,  when  an 
automated  version  of  Method  2  is  used 
for  flow  RATA  testing,  often  all  four 
available  sample  ports  are  occupied 
simultaneously  with  velocity  probes 
which  are  bolted  in  place.  This  can 
make  it  difficult  to  obtain  a  moisture 
sample  once  every  three  runs  or  once 
every  clock  hour,  as  required  in  section 
6.5.7  of  appendix  A.  Third,  questions 
have  arisen  regarding  the  manner  in 
which  NOx  compliance  tests  and 
RAT  As  are  performed  for  combustion 
turbines. 

Discussion  of  Proposed  Changes. 
Today's  proposed  ride  would  revise 
§  75.22(a)(4).  to  clarify  that  for  purposes 
of  determining  the  stack  gas  molecular 
weight  during  a  part  75  flow  RATA,  the 
only  acceptable  alternative  moisture 
methodology  listed  in  section  1.2  of 
Method  4  is  the  wet  bulb-dry  bulb 
measurement  technique.  The  other 
methodologies  Usted  ("drying  tubes," 
"condensation  techniques," 
"stoichiometric  calculations,"  and 
"previous  experience")  are  not  defined 
precisely  enough  to  approve  their  use. 
In  contrast,  the  wet  bulb-dry  bulb 
technique  is  well-established  and  is 
generally  familiar  to  emission  testers. 

Today's  proposal  would  also  revise 
section  6.5.7  of  appendix  A  to  allow,  for 
purposes  of  determining  stack  gas 


molecular  weight  during  part  75  flow 
RATAs,  moisture  measurements  to  be 
made  before  and  after  a  series  of  RATA 
nms  at  a  particular  load  level  (low.  mid. 
or  high),  in  lieu  of  measuring  moisture 
every  three  runs  or  once  every  clock 
hour,  as  required  by  the  current  rule. 
The  results  of  the  before  and  after 
moisture  measurements  would  be 
averaged  arithmetically,  and  the  average 
value  would  be  applied  to  all  RATA 
runs  in  the  series.  Note,  however,  that 
this  moisture  measurement  option  could 
only  be  used  if  the  before  and  after  runs 
were  performed  no  more  than  three 
hours  apart.  Section  6.5.7  woidd  be 
further  revised  by  clarifying  that 
sufficient  measurement  time  must  be 
allowed  at  each  traverse  point  of  a  flow 
RATA  to  ensure  that  stable  temperature 
readings  are  obtained,  particularly  for 
the  first  point  at  which  data  are  taken 
after  a  probe  is  moved  from  one  port  to 
the  next. 

Finally,  today's  proposed  rule  would 
revise  §  75.22  and  section  6.5.10  of 
appendix  A,  to  allow  the  use  of  EPA 
Method  20,  as  an  alternative  to  Method 
7E,  for  relative  accuracy  test  audits 
(RATAs)  of  NOx  monitoring  systems 
installed  on  combustion  turbines. 
Further,  the  proposed  rule  would  revise 
section  6.5.6(b)  of  appendix  A.  to  allow 
the  reference  method  measurement 
points  specified  in  section  6.1.2  of 
Method  20  to  be  used  for  a  Method  7E 
RATA  of  a  NOx  monitoring  system 
installed  on  a  combustion  turbine.  EPA 
believes  these  added  flexibilities  will 
simplify  certification  and  quality 
assurance  testing  for  combustion 
txirbines.  The  rationale  for  these  two 
new  provisions  follows. 

Many  utilities  are  constructing  new 
gas  turbines.  Almost  invariably,  NOx" 
monitoring  systems  will  be  installed  on 
these  units.  EPA  Method  20  is  the  NOx 
compliance  test  method  for  new  gas 
turbines,  under  subpart  GG  of  40  CFR 
part  60,  the  New  Source  Performance 
Standards  (NSPS)  for  stationary  sources. 
Method  7E  is  the  method  ciirrenUy 
prescribed  by  part  75  as  the  reference 
method  for  NOx  RATAs.  Today's 
proposed  rule  would  allow  Method  20 
data  to  be  used  for  a  dual  purpose,  that 
is,  as  compliance  test  data  for  NSPS  and 
as  reference  method  test  data  for  the 
RATA  of  the  part  75  NOx  monitoring 
system.  This  would  make  a  second 
reference  method  test  using  Method  7E 
unnecessary. 

EPA  believes  that  for  a  Method  7E 
RATA  of  a  NOx  monitoring  system 
installed  on  a  combustion  turbine, 
allowing  the  Method  20  sample  points 
to  be  used  as  the  reference  method 
measurement  points  is  potentially 
beneficial,  particularly  if  the  stack  or 


duct  being  tested  is  rectangular.  The 
provisions  in  section  3.2  of  Performance 
Specification  No.  2  (PS  No.  2)  in 
appendix  B  of  40  CFR  part  60  specify 
the  required  reference  method 
measurement  points  for  gas  monitor 
RATAs.  However,  section  3.2  of  PS  No. 
2  only  addresses  the  point  layout  for 
circular  stacks.  There  are  no  clear 
guidelines  for  rectangiilar  stacks  or 
ducts.  On  the  other  hand,  section  6.1.2 
of  Method  20  does  have  a  procedure  for 
selecting  reference  method 
measurement  points  which  applies  to 
both  circular  and  rectangular  stacks  or 
ducts. 

JV.  Appendix  G  Revisions 

Background  and  Discussion  of 
Proposed  Changes.  Today's  proposed 
rule  would  revise  section  2.3  of 
appendix  G  to  expand  the  applicability 
of  Equation  G-4  to  oil-fired  units. 
Ciurentiy,  section  2.3  restricts  the  use  of 
Equation  C-4  to  gas-fired  units  (as 
defined  in  §  72.2).  There  is  no  technical 
reason  to  prohibit  the  use  of  this 
equation  by  oil-fired  units.  Many  gas- 
fired  units  that  ciirrently  use  Equation 
G— 4  occasionally  combust  fuel  oil. 
Ehuing  the  oil-burning  hours.  Equation 
G-4  is  still  used  to  report  CO2 
emissions,  except  that  an  Fc  factor  of 
1.420  scf/mmBtu  (for  oil)  instead  of  the 
usual  Fc  factor  of  1.040  scf/mmBtu  for 
natural  gas  is  used.  Allowing  the  use  of 
Equation  G-4  for  oil-fired  units  would 
enable  the  owner  or  operator  to  report 
hourly  CO2  emissions  in  tons  per  hour, 
instead  of  using  Equation  G-1,  which 
requires  CO2  reporting  on  a  tons  per  day 
basis.  This  option  would  not  only 
simplify  emission  reporting  for  oil-fired 
units  but  would  enable  EPA  to  perform 
meaningful  electronic  audits  of  the 
reported  CO2  emissions,  as  the  hourly 
heat  input  (i.e.,  the  term  "H"  in 
Equation  G-4)  is  the  only  variable  in 
Equation  G-4  and  is  required  to  be 
reported  each  hour  in  the  EDR. 
However,  the  cumbersome  term  Wc  (i.e., 
lbs  of  carbon  burned  per  day)  in 
Equation  G-1  is  not  reported  anywhere 
in  the  EDR. 

O.  Technical  Changes  and  Corrections 

Background.  An  important  objective 
of  this  proposed  rulemaking  is  to  make 
technical  changes  and  corrections  to 
part  75.  These  changes  and  corrections 
are  necessary  to  eliminate  printing, 
typographical,  and  grammatical  errors, 
to  correct  or  clarify  cross  references, 
and,  in  a  few  instances,  to  ensure  that 
the  specific  rule  language  is  consistent 
with  the  Agency's  intent.  None  of  these 
technical  corrections  and  changes  adds 
new  requirements  or  substantively 
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affects  the  obligations  of  the  entities  that 
must  comply  with  part  75  requirements. 

The  technical  changes  and  corrections 
fall  into  several  categories.  In  the  first 
category  are  efforts  to  rewrite  rule 
provisions  to  increase  clarity  and  to 
accord  with  other  provisions  of  part  75. 
In  the  second  category  are  corrections 
and  clarifications  of  equations, 
including  the  definitions  of  certain 
variables.  The  final  category  of  technical 
changes  consists  of  corrections  of 
printing,  typographical,  and 
grammatical  errors.  Included  in  this 
category  are  repetitive  words  and 
phrases,  misspelled  words,  and 
misplaced  punctuation. 

Discussion  of  Proposed  Changes.  The 
technical  support  document  (Docket  A- 
2000-33,  Item  n-A-2)  provides  a 
specific  description  for  each  of  these 
technical  changes  and  corrections. 

P.  What  Other  Changes  is  EPA 
Proposing  to  the  Federal  NOx  Budget 
Trading  Program  Today? 

Background  and  Discussion  of 
Proposed  Changes.  We  are  proposing  a 
niunber  of  minor  changes  to  the  Federal 
NOx  Budget  Trading  Program  in  part  97 
to  correct  errors  or  clarify  provisions. 
For  example,  one  proposed  change  is  to 
correct  the  definition  of  "percent 
monitor  data  availability"  in  §  97.2.  This 
definition  is  used  to  allow  units  to 
qualify  for  early  reduction  credits  in 
§  97.43(a)(1)  or  to  qualify  to  use  data  as 
a  baseline  for  allowance  allocations  for 
opt-in  units  under  §  97.84(b).  EPA 
intended  to  make  this  definition 
consistent  with  the  term's  use  in  the 
part  75  monitoring  rule,  except  that 
"percent  monitor  data  availabilify" 
would  apply  only  for  an  ozone  season 
instead  of  for  a  year's  worth  of  data  on 
a  rolling  basis.  Some  companies  have 
pointed  out  that  the  current  definition  is 
inconsistent  because  hours  when  the 
unit  does  not  operate  are  still  used  in 
the  calculation.  This  means  that  a  unit 
might  not  be  able  to  meet  the  required 
90  percent  monitor  data  availability 
simply  because  the  unit  does  not 
operate  for  many  hours  during  the 
ozone  season.  EPA  is  proposing  to 
revise  the  definition  so  that  it  refers  to 
the  percentage  of  unit  operating  hours 
with  valid,  quality-assured  data  during 
an  ozone  season,  rather  than  the 
percentage  of  all  3,672  hours  during  an 
ozone  season. 

As  a  further  example  of  changes  to 
part  97,  the  definition  of  "  NOx 
allowance"  in  §  97.2  provides  that  the 
term  includes  NOx  allowances  from  an 
approved  State  NOx  Budget  Trading 
Ftogram,  except  for  piuposes  of  certain 
listed  sections  relating  to  allocations. 
Section  97.40,  defining  the  trading 


program  budget,  is  added  to  that  list  of 
sections.  In  addition,  EPA  is  correcting 
the  reference  in  §  97.42(e)(2)  to 
allowances  "deducted  under  paragraph 
(c)(1)  of  this  section"  to  refer  instead  to 
"paragraph  (e)(1)  of  this  section."  Other 
proposed  changes  to  part  97  are 
addressed  in  a  technical  support 
document  (Technical  Support 
Document,  Docket  A-2000-33,  Item  11- 
A-2).  EPA  believes  these  minor  changes 
may  reduce  confusion  and  improve 
consistency  within  part  97. 

Finally,  EPA  is  proposing  a  number  of 
other  minor  changes  to  part  78  to  make 
existing  administrative  appeal 
procedures  applicable  to  decisions  of 
the  Administrator  under  part  97.  The 
changes  to  part  78  are  addressed  in  a 
technical  support  document  (Technical 
Support  Document,  Docket  A-2000-33, 
Item  II-A-2). 

IV.  Administrative  Requirements 

A.  Public  Hearing 

U  requested  as  specified  in  the  DATES 
section  of  this  document,  a  public 
hearing  will  be  held  to  discuss  the 
proposed  regulations.  Persons  wishing 
to  make  oral  presentations  at  the  public 
hearing  should  contact  EPA  at  the 
address  given  in  the  ADDRESSES  section 
of  this  dociunent.  If  necessary,  oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
EPA  before,  during,  or  within  30  days  of 
the  hearing.  Written  statements  shduld 
be  addressed  to  the  Air  Docket  address 
given  in  the  ADDRESSES  section  of  this 
docimient. 

A  verbatim  transcript  of  the  public 
hearing,  if  held,  and  all  written 
statements  will  be  available  for  public 
inspection  and  copying  during  normal, 
working  hours  at  EPA's  Air  Docket  in 
Washii^on.  DC  (see  the  ADDRESSES 
section  of  this  dociunent). 

B.  Public  Docket 

The  Docket  for  this  regulatory  action 
is  A-2000-33.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are:  (1) 
To  allow  interested  parties  a  means  to 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the 
rulemaking  process,  and  (2)  to  serve  as 
the  record  in  case  of  judicial  review. 
The  docket  is  available  for  public 
inspection  at  EPA's  Air  Docket,  which 
is  listed  under  the  ADDRESSES  section  of 
this  dociunent. 


C.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  the 
Administrator  must  determine  whether 
the  regulatory  action  is  "significant" 
and  therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  proposed  rule  is  not  expected  to 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more.  However, 
pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  proposed  rule  is  a  significant 
action  because  it  raises  novel  policy 
issues.  As  such,  the  proposed  rule  has 
been  submitted  for  OMB  review.  Any 
written  comments  from  OMB  and  any 
EPA  response  to  OMB  comments  are  in 
the  public  docket  for  this  proposal. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promiUgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  cosUy,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
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205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  is  not  expected  to 
result  in  expenditures  of  more  than 
$100  million  in  any  one  year  and,  as 
such,  is  not  subject  to  section  202  of  the 
UMRA.  EPA  will  continue  to  use  its 
outreach  efforts  related  to  part  75 
implementation,  including  a  policy 
manual  that  is  updated  regularly,  to 
inform,  educate,  and  advise  all 
potentially  impacted  small  governments 
about  compliance  with  part  75. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  40  CFR  parts  72,  75,  78 
and  97  affect  two  EPA  programs,  the 
Acid  Rain  Program  and  the  Federal  NOx 
Budget  Trading  Program.  There  are  two 
program  ICRs  currently  in  place  that 
accoimt  for  the  basic  recordkeeping  and 
reporting  burdens  associated  with  40 
CFR  parts  72,  75,  78  and  97.  First,  the 
Acid  Rain  Program  ICR1633.12,  (OMB 
No.  2060-0258)  addresses  the  costs  for 
units  affected  by  the  Acid  Rain  Program. 
The  NOx  SIP  Call  ICR1857.02.  (OMB 
No.  2060-0445)  addresses  the  costs, 
including  NOx  mass  monitoring  costs, 
by  both  Acid  Rain  Program  (ARP)  units 
and  non-ARP  xmits  in  the  NOx  Budget 
Trading  Program. 

Most  of  the  changes  associated  with 
this  rulemaking  are  aimed  at  fine  tuning 
the  regulations  in  response  to  issues 
raised  dining  the  ongoing 
implementation  of  part  75.  Thus,  they 
do  not  significantly  affect  the  burden 
estimates  included  in  the  two  existing 
ICRs.  Table  1,  below,  categorizes  the 
proposed  changes  to  parts  72  and  75, 
and  proposed  associated  changes  to  part 
97,  as  recordkeeping  and  reporting 
burden/cost  neutral  or  as  burden/cost 
reducing;  none  of  the  changes  is 


expected  to  significantly  increase 
burdens  or  costs.  (The  remaining 
changes  to  parts  72,  78,  and  97  do  not 
affect  recordkeeping  and  reporting 
requirements.) 

Further,  the  Agency  expects  the 
changes  to  have  minimal  impact  on 
existing  program  ICRs  because  many  of 
the  changes  merely  serve  to  make 
additiobal  flexibilities  feasible.  For 
example,  many  of  the  proposed  rule 
revisions  to  the  LME  section  will  clarify 
how  the  rule  applies  to  non-ARP  SIP 
Call  units  that  use  part  75  for  NOx  mass 
monitoring.  The  existing  rule  language 
is  unclear  for  these  non-ARP  units.  The 
changes  make  use  of  the  LME  provisions 
feasible  for  non-ARP  units  so  that  the 
scope  of  applicability  to  non-ARP  units 
is  not  expected  to  be  significantly 
different  than  that  for  ARP  units. 

The  SIP  Call  ICR  assumed  none  of  the 
non-ARP  units  would  take  advantage  of 
the  reduced  bindens  and  costs 
associated  with  the  LME  provisions 
because  those  estimates  only  related  to 
burden  incurred  through  the  year  2002. 
In  futiire  years,  as  LMEs  avail 
themselves  of  the  proposed  provisions, 
it  is  estimated  that  there  will  be  burden 
reductions.  These  reductions  will  be 
reflected  in  the  next  revisions  to  the  SIP 
Call  ICR. 

Table  1 — Summary  of  Impacts  of  Major  Rule 
Revisions 

A.  Rule  Revisions  Assumed  To  Be  Cost/ 
Burden  Neutral 

Pipeline  natural  gas  definition  revision, 

and  other  definition  clariBcations 
Standardization  of  deadlines  for  various 

activities/reports/notices 
Data  validation  clarifications 
Span/range  clarifications 
Bypass  monitoring  flexibility  changes 
clarifications  for  Subpart  H  missing  data 
General  LME  clarifications 
Missing  data  options  relating  to  fuel  type, 
>  degree  of  control,  and  non-load  based 

imits 
Alternative  bypass  stack  monitoring 

options 
Other  miscellaneous  changes 

B.  Rule  Revisions  Assumed  To  Decrease 
Costs/Burdens 

Expanded  clariHcation  of  LME  for  Subpart 
H  monitoring 

Although  not  indicated  in  Table  1, 
there  are  two  primary  ways  in  which  the 
proposed  parts  72,  75  and  97  revisions 
could  result  in  some  increased  burden 
or  cost.  First,  the  regulated  industry  and 
State  and  local  agencies  involved  with 
part  75  monitoring  will  have  to  review 
the  revised  regulation  to  understand  the 
changes.  The  existing  ARP  and  SIP  Call 
ICRs  have  accounted  for  this  increase  in 
a  line  item  for  ongoing  rule  review. 
Nevertheless,  it  is  important  to  note  that 
new  imits  just  initiating  part  75 
monitoring  in  response  to  the  NOx  SIP 


Call  will  experimce  less  burden  as  a 
consequence  of  the  numerous 
clarifications,  the  specific  changes  to 
address  NOx  mass  monitoring  issues, 
and  the  removal  of  outdated  sections. 
Taken  as  a  whole,  EPA  does  not  believe 
that  the  regulatory  review  burdens  will 
be  affected  significantly. 

The  second  type  of  burden  or  cost 
increase  would  be  associated  with  any 
required  data  acquisition  and  handling 
system  (DAHS)  software  changes  that 
may  be  necessary  to  the  extent  the  rule 
revisions  affect  recording  and  reporting 
data  in  the  required  electronic  data 
formats.  Generally,  EPA  has  attempted 
to  minimize  any  DAHS  impacts 
associated  with  these  revisions.  There 
are  some  optional  elements  of  the 
proposed  revisions  that  would  require 
DAHS  software  changes,  but  only  if  the 
owner  or  operator  decides  to  take 
advantage  of  the  option  for  its 
circiunstances.  EPA  believes  many 
sources  will  only  avail  themselves  of 
these  types  of  changes  as  part  of  other 
routine  monitoring  system  component 
upgrades.  Consequently,  the  expected 
impact  in  this  area  is  also  expected  to 
be  minimal.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  hsted  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

The  Agency  requests  comment  on  its 
assessment  of  information  burden 
imposed  by  these  requirements.  An  ICR 
amendment  was  not  prepared  because 
the  changes  were  anticipated  to  be 
minimal  in  the  context  of  the  two 
existing  ICRs.  Send  comments  on  the 
ICRs  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Peimsylvania  Ave.,  NW,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  St.,  NW.  Washington,  DC  20503. 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  in  any 
correspondence.  Additional  information 
in  support  of  the  Agency's  estimate  is 
contained  in  the  docket  for  this 
proposed  rulemaking. 

F.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601,  et  seq.,  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental 
jiuisdictions. 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  proposed  action.  For  the  Acid  Rain 
Program,  these  proposed  revisions 
would  not  result  in  increased  impacts  to 
small  entities. 

For  these  reasons,  I  certify  that  today's 
proposed  rule  would  not  have  a 
significant,  economic  impact  on  a 
substantial  number  of  small  entities. 

G.  National  Technology  Transfer  and 
Advancerment  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Law 
104-113, 15  U.S.C.  272  note,  directs 
EPA  to  use  volimtary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  volimtary  consensus 
standards  bodies.  The  NTTAA  requires 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

EPA  invites  public  comment  on  the 
voluntary  consensus  standards  which 
are  proposed  to  be  incorporated  by 
reference  for  use  in  part  75.  EPA  has  not 
identified  any  additional  volimtary 
consensus  standards  which  might  be 
applicable  to  this  rulemaking.  This  does 
not  indicate  that  other  applicable 
standards  do  not  exist  or  that  any  other 
standards  should  not  be  allowed. 
Therefore,  EPA  also  invites  public 
comment  on  any  other  voluntary 
consensus  standards  which  may  be 
appropriate  for  the  proposed  regulatory 
action.  Further,  if  additional  applicable 
voluntary  consensus  standards  are 
identified  in  the  future,  the  designated 
representative  may  petition  under 
§  75.66(c)  to  use  an  alternative  to  any 
standard  incorporated  by  reference  and 
prescribed  in  this  part. 

H.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 


implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

m  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

/.  Executive  Order  12898 

Executive  Order  12898  requires  that 
each  federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The 
technical  revisions  in  this  proposed  rule 
to  various  monitoring  and  other 
requirements  would  have  no  impact  on 
emission  levels  or  the  location  of 
emission  reductions.  Thus,  the 
proposed  rule  revisions  would  not  have 
a  disproportionately  high  and  adverse 
impact  on  minorities  or  low-income 
populations. 

/.  Executive  Order  13045 

Executive  Order  13045,  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that  the  Agency 
determines  (1)  is  "economically 
significant"  as  defined  under  Executive 
Order  12866  and  (2)  concerns  an 
environmental  health  or  safefy  risk  that 
EPA  has  reason  to  believe  may  have  a 
diyjroportionate  effect  on  children. 

Today's  proposed  rule  is  not  subject 
to  Executive  Order  13045  because  it  is 
not  expected  to  have  an  aimual  effect  on 
the  economy  of  $100  million  or  more. 
Further,  EPA  does  not  have  reason  to 
believe  that  the  environmental  health 
risks  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children. 


K.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  rule  revisions  in  this  proposed 
action  will  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
This  proposed  action  does  not  create  a 
mandate  upon  State,  local,  or  tribal 
governments,  except  to  the  extent  such 
governments  own  or  operate  an  affected 
source.  Even  in  those  cases,  the 
proposed  rule  revisions  do  not  have 
federalism  implications  and  do  not 
impose  significant  compliance  costs 
beyond  the  costs  already  incurred  under 
part  75. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments.  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

List  of  Subjects 

40  CFR  Part  72 

Environmental  protection.  Acid  rain, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Continuous 
emission  monitoring,  Electric  utilities. 
Nitrogen  oxides.  Reporting  and 
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recordkeeping  requirements,  Sulfur 
oxides. 

40  CFR  Part  75 

Environmental  protection.  Acid  rain, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  dioxide. 
Continuous  emission  monitoring, 
Electric  utilities,  Nitrogen  oxides, 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  78 

Environmental  protection.  Acid  rain. 
Administrative  practice  and  procediu«. 
Air  pollution  control,  Continuous 
emission  monitoring.  Electric  utilities. 
Nitrogen  oxides,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

40  CFR  Part  97 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Continuous 
emission  monitoring,  Electric  utilities, 
NOx  Budget  Program,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  16,  2001. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  72— PERMITS  REGULATION 

1.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651.  et  seq. 

2.  Section  72.2  is  amended  by: 

a.  Revising  the  definitions  of 
"Cogeneration  unit",  "Continuous 
emission  monitoring  system  or  CEMS", 
"Hour  before  and  after",  "Maximum 
potential  NOx  emission  rate",  "Missing 
data  period",  "Mdnitor  accuracy", 
"Pipeline  nahu^  gas",  "Stack  operating 
hour",  and  "Unit  operating  hour"; 

b.  In  the  definition  of  "Automated 
data  acquisition  and  handling  system" 
by  adding  the  words  "moistiire 
monitors,"  before  the  word  "opacity"; 

c.  In  the  definition  of  "By-pass  stack" 
by  removing  the  hyphen  from  the  word 
"bypass"; 

d.  In  paragraph  (1)  of  the  definition  of 
"Calibration  error"  by  adding  the  word 
"a"  before  the  words  "gaseous 
monitor"; 

e.  In  the  definition  of  "Compliance 
plan"  by  adding  a  closing  parenthesis 
after  the  second  instance  of  the  words 
"part  76  of  this  chapter"; 

f.  In  the  definition  of  "Continuous 
opacity  monitoring  system  or  COMS"  by 
revising  the  words  "systems  are 


component  parts"  in  the  second 
sentence  to  read  "components  are",  and 
in  paragraph  (2)  by  revising  the  word 
"A"  to  read  "An  automated"; 

g.  Revising  paragraph  (2)  of  the 
definition  of  "Emergency  fuel"; 

h.  In  the  definition  of  "Fuel  flowmeter 
QA  operating  quarter"  by  adding  the 
word  "cumulative"  after  the  words  "at 
least  168"  and  removing  the  words  "or 
more"  at  the  end  of  the  definition; 

i.  Remove  the  definition  of  "Heat 
input"  and  add  in  its  place  a  new 
definition  "Heat  input  rate"; 

j.  Remove  the  definition  of 
"Maximum  rated  hoiurly  heat  input" 
and  add  in  its  place  the  definition  for 
"Maximum  rated  hourly  heat  input 
rate"; 

k.  In  the  definition  of  "Natural  gas" 
by  revising  the  second  sentence  and  by 
removing  the  word  "meet",  and 
replacing  the  "%"  symbol  with  the 
word  "percent"  in  the  third  sentence; 

1.  In  the  definition  of  "QA  operating 
quarter"  by  adding  the  word 
"ciunulative"  after  each  occurrence  of 
the  words  "at  least  168"; 

m.  In  the  definition  of  "Relative 
accuracy"  by  adding  the  words  "or 
moisting"  after  the  words  "between  the 
pollutant"  and  by  adding  the  words  "or 
moisture  monitor"  after  the  words  "flow 
monitor"; 

n.  Adding  in  alphabetical  order  new 
definitions  for  "Common  pipe", 
"Common  pipe  operating  time", 
"Cxunulative  stack  operating  hours", 
"Cumulative  unit  operating  hours", 
"Diluent  cap  value",  "Fuel  flowmeter 
system",  "Fuel  usage  time",  "Multiple 
stack  configuration",  "Stack  operating 
time",  and  "Unit  operating  time". 

The  revisions  and  additions  read  as 
follows: 

S72i!    Definitions. 

***** 

Cogeneration  unit  means  a  unit  that 
produces  electric  energy  and  useful 
thermal  energy  for  industrial, 
commercial,  or  heating  or  cooling 
purposes,  through  the  sequential  use  of 
the  original  fuel  energy. 
***** 

Common  pipe  means  an  oil  or  gas 
supply  line  through  which  the  same 
type  of  fuel  is  distributed  to  two  or  more 
affected  units. 

Common  pipe  operating  time  means 
the  portion  of  a  clock  hour  during 
which  fuel  flows  through  a  common 
pipe.  The  common  pipe  operating  time, 
in  hours,  is  expressed  as  a  decimal 
fraction,  with  valid  values  ranging  from 
0.00  to  1.00. 
***** 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 


required  by  part  75  of  this  chapter  used 
to  sample,  analyze,  measiu«,  and 
provide,  by  means  of  readings  recorded 
at  least  once  every  15  minutes  (using  an 
automated  data  acquisition  and 
handling  system  (DAHS)),  a  permanent 
record  of  SO2,  NOx,  or  CO2  emissions  or 
stack  gas  volumetric  flow  rate.  The 
following  are  the  principal  types  of 
continuous  emission  monitoring 
systems  required  imder  part  75  of  this 
chapter.  Sections  75.10  through  75.18 
and  §  75.71(a)  of  this  chapter  indicate 
which  type(s)  of  CEMS  is  required  for 
specific  applications: 

(1)  A  siurur  dioxide  monitoring 
system,  consisting  of  an  SO2  pollutant 
concentration  monitor  and  an 
automated  DAHS.  An  SO2  monitoring 
system  provides  a  permanent, 
continuous  record  of  SO2  emissions  in 
imits  of  parts  per  million  (ppm); 

(2)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  DAHS.  A  flow 
monitoring  system  provides  a 
permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  units  of 
standard  cubic  feet  per  hour  (scfh); 

(3)  A  nitrogen  oxides  (  NOx)  emission 
rate  (or  NOx-diluent)  monitoring 
system,  consisting  of  a  NOx  pollutant 
concentration  monitor,  a  diluent  gas 
(CO2  or  O2)  monitor,  and  an  automated 
DAHS.  A  NOx-diluent  monitoring 
system  provides  a  permanent, 
continuous  record  of:  NOx 
concentration  in  units  of  parts  per 
million  (ppm),  diluent  gas  concentration 
in  units  of  percent  O2  or  CO2  (percent 
O2  or  CO2),  and  NOx  emission  rate  in 
units  of  poimds  per  million  British 
thermal  units  (Ib/mmBtu); 

(4)  A  nitrogen  oxides  concentration 
monitoring  system,  consisting  of  a  NOx 
pollutant  concentration  monitor  and  an 
automated  DAHS.  A  NOx  concentration 
monitoring  system  provides  a 
permanent,  continuous  record  of  NOx 
emissions  in  units  of  parts  per  million 
(ppm).  This  type  of  CEMS  is  used  only 
in  conjunction  with  a  flow  monitoring 
system  to  determine  NOx  mass 
emissions  (in  Ib/hr)  under  subpart  H  of 
part  75  of  this  chapter; 

(5)  A  carbon  dioxide  monitoring 
system,  consisting  of  a  CO2  pollutant 
concentration  monitor  (or  an  oxygen 
monitor  plus  suitable  mathematical 
equations  fi-om  which  the  CO2 
concentration  is  derived)  and  the 
automated  DAHS.  A  carbon  dioxide 
monitoring  system  provides  a 
permanent,  continuous  record  of  CO2 
emissions  in  units  of  percent  CO2 
(percent  CO2);  and 

(6)  A  moistiue  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter. 
A  moisture  monitoring  system  provides 


Federal  Register/Vol.  66,  No.  114 /Wednesday,  June  13,  2001  / Proposed  Rules 


32001 


5H!! 


a  permanent,  continuous  record  of  the 
stack  gas  moisture  content,  in  units  of 
percent  H2O  (percent  H2O). 

***** 

Cuxnuiat/ve  stack  operating  hours 
means  the  sum  of  the  stack  operating 
times  (as  defined  in  this  section)  for  a 
series  of  consecutive  stack  operating 
hours  (as  defined  in  this  section), 
rounded  to  the  nearest  hour. 

Cumulative  unit  operating  hours 
means  the  sum  of  the  imit  operating 
times  (as  defined  in  this  section)  for  a 
series  of  consecutive  unit  operating 
hovu^  (as  defined  in  this  section), 
rounded  to  the  nearest  hour. 
***** 

Diluent  cap  value  means  a  default 
CO2  or  O2  concentration  which  may  be 
used  to  calculate  the  hoiu-ly  NOx 
emission  rate,  CO2  mass  emission  rate, 
or  heat  input  rate,  when  the  measured 
hourly  average  CO2  or  O2  concentration 
is  below  the  defaidt  value.  The  diluent 
cap  values  for  boilers  are  5  percent  CO2 
and  14  percent  O2.  For  combustion 
turbines,  the  diluent  cap  values  are  1 
percent  CO2  and  19  percent  O2. 
***** 

Emergency  fuel  means: 

***** 

(2)  For  purposes  of  the  requirement 
for  stack  testing  for  an  excepted 
monitoring  system  under  appendix  E  of 
part  75  of  this  chapter,  the  fuel 
identified  in  a  federally-enforceable 
permit  for  a  plant  and  identified  by  the 
designated  representative  in  the  unit's 
monitoring  plan  as  the  fuel  which  is 
combusted  only  during  emergencies 
where  the  primary  fuel  is  not  available. 
***** 

Fuel  flowmeter  system  means  an 
excepted  monitoring  system  (as  defined 
in  this  section)  which  provides  a 
continuous  record  of  the  flow  rate  of 
fuel  oil  or  gaseous  fuel,  in  accordance 
with  appendix  D  to  part  75  of  this 
chapter.  A  fuel  flowmeter  system 
consists  of  one  or  more  fuel  flowmeter 
components,  all  necessary  auxiliary 
components  (e.g.,  transmitters, 
transducers,  etc.),  and  a  data  acquisition 
and  handling  system  (DAHS). 
***** 

Fuel  usage  time  means  the  portion  of 
a  clock  hour  during  which  a  unit 
combusts  a  particidar  type  of  fuel.  The 
fuel  usage  time,  in  hours,  is  expressed 
as  a  decimal  fi-action,  with  valid  values 
ranging  from  0.00  to  1.00. 
***** 

Heat  input  rate  means  the  product 
(expressed  in  mmBtu/hr)  of  the  gross 
calorific  value  of  the  fuel  (expressed  in 
mmBtu/mass  of  fuel)  and  the  fuel  feed 
rate  into  the  combustion  device 


(expressed  in  mass  of  fuel/hr)  and  does 
not  include  the  heat  derived  from 
preheated  combustion  air,  recirculated 
flue  gases,  or  exhaust  from  other 
sources. 

Hour  before  and  hour  after  means,  for 
purposes  of  the  missing  data 
substitution  procedures  of  part  75  of 
this  chapter,  the  quality-assured  hourly 
SO2  or  CO2  concentration,  hourly  flow 
rate,  hourly  NOx  concentratiMi,  hourly 
moisture,  hourly  O2  concentration,  or 
hoiuly  NOx  emission  rate  (as 
applicable)  recorded  by  a  certified 
monitor  during  the  imit  or  stack 
operating  hour  immediately  before  and 
the  unit  or  stack  operating  hour 
immediately  after  a  missing  data  period. 
***** 

Maximum  potential  NOx  emission 
rate,  or  MER  means  the  emission  rate  of 
nitrogen  oxides  (in  Ib/mmBtu) 
calculated  in  accordance  with  section  3 
of  appendix  F  to  part  75  of  this  chapter, 
using  the  maximiun  potential  nitrogen 
oxides  concentration  as  defined  in 
section  2.1.2.1  of  appendix  A  to  part  75 
of  this  chapter,  and  either  the  maximum 
oxygen  concentration  (in  percent  O2)  or 
the  minimum  carbon  dioxide 
concentration  (in  percent  CO2)  under  all 
operating  conditions  of  the  unit  except 
for  unit  start-up,  shutdown,  and  upsets. 
The  diluent  cap  value,  as  defined  in  this 
section,  may  be  used  in  lieu  of  the 
maximum  O2  or  minimum  CO2 
concentration  to  calciUate  the  MER. 

Maximum  rated  hourly  heat  input 
rate  means  a  unit-specific  maximum 
hourly  heat  input  rate  (mmBtu/hr) 
which  is  the  higher  of  the 
manufacturer's  maximimi  rated  hourly 
heat  input  rate  or  the  highest  observed 
hourly  heat  input  rate. 

Missing  data  period  means  the  total 
nimiber  of  consecutive  hours  during 
which  any  certified  CEMS  or  approved 
alternative  monitoring  system  is  not 
providing  quality-assured  data, 
regardless  of  the  reason. 

Monitor  accuracy  means  the  closeness 
of  the  measurement  made  by  a  CEMS  to 
the  reference  value  of  the  emissions  or 
volumetric  flow  being  measiu«d, 
expressed  as  the  difference  between  the 
measurement  and  the  reference  value. 
***** 

Multiple  stack  configuration  refers  to 
an  exhaust  configuration  in  which  the 
flue  gases  from  a  particular  unit 
discharge  to  the  atmosphere  through 
two  or  more  stacks.  The  term  also  refers 
to  a  unit  for  which  emissions  are 
monitored  in  two  or  more  ducts  leading 
to  the  exhaust  stack,  in  lieu  of 
monitoring  at  the  stack. 


Natural  gas  *  *  *  Natural  gas 
contains  20.0  grains  or  less  of  total 
sulfur  per  100  standard  cubic  feet. 


Pipeline  natural  gas  means  a  natiu^ly 
occurring  fluid  mixture  of  hydrocarbons 
(e.g.,  methane,  ethane,  or  propane) 
produced  in  geological  formations 
beneath  the  Earth's  surface  that 
maintains  a  gaseous  state  at  standard 
atmospheric  temperatiue  and  pressure 
under  ordinary  conditions,  and  which  is 
provided  by  a  supplier  through  a 
pipeline.  Pipeline  natiual  gas  contains 
0.5  grains  or  less  of  total  sulfiu-  per  100 
standard  cubic  feet.  Additionally, 
pipeline  natural  gas  must  either  be 
composed  of  at  least  70  percent  methane 
by  volume  or  have  a  gross  calorific 
value  between  950  and  1100  Btu  per 
standard  cubic  foot. 
***** 

Stack  operating  hour  means  a  clock 
hour  dining  which  flue  gases  flow 
through  a  particular  stack  or  duct  (either 
for  the  entire  hour  or  for  part  of  the 
hour)  while  the  associated  imit(s)  are 
combusting  fuel. 

Stack  operating  time  means  the 
portion  of  a  clock  hour  during  which 
flue  gases  flow  through  a  particular 
stack  or  duct  while  the  associated 
luut(s)  are  combusting  fuel.  The  stack 
operating  time,  in  hours,  is  expressed  as 
a  decimal  fraction,  with  valid  values 
ranging  from  0.00  to  1.00. 
***** 

Unit  operating  hour  means  a  clock 
hour  during  which  a  imit  combusts  any 
fuel,  either  for  part  of  the  hour  or  for  the 
entire  hour. 

***** 

Unit  operating  time  means  the  portion 
of  a  clock  hour  during  which  a  unit 
combusts  any  fuel.  The  unit  operating 
time,  in  hours,  is  expressed  as  a  decimal 
fraction,  with  valid  values  ranging  from 
0.00  to  1.00. 


PART  75— CONTINUOUS  EMISSION 
MONITORING 

3.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7601  and  7651k. 

S75.1    [AnwndMl]. 

4.  Section  75.1  is  amended  by  adding 
the  words  "(the  Act)"  at  the  end  of  the 
first  sentence  of  paragraph  (a). 

5.  Section  75.4  is  amended  by: 

a.  In  paragraph  (b)  introductory  text 
by  adding  the  word  "moisture,"  after 
the  word  "opacity,"; 

b.  In  paragraphs  (b)(2)  and  (c)(2)  by 
revising  the  words  "Not  later  than  90" 
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to  read  "The  earlier  of  90  unit  operating 
days  or  180  calendar"; 

c.  Remove  "or"  at  the  end  of 
paragraphs  (b)(1)  and  (c)(1)  and  remove 
the  period  at  the  end  of  paragraphs 
(b)(2)  and  (c)(2)  and  add  ":  or"  in  its 
place; 

d.  Adding  paragraphs  (b)(3)  and  {c)(3); 

e.  In  the  first  sentence  of  paragraph 
(d)  by  revising  the  words  "the  earlier  of 
45"  to  read  "90",  adding  the  words 
"(whichever  occurs  first)"  following  the 
words  "180  calendar  days",  and 
removing  the  words  "of  the  affected 
unit"  after  the  words  "recommences 
commercial  operation"; 

f.  In  the  first  sentence  of  paragraph  (e) 
introductory  text  by  revising  the  words 
"90  calendar  days"  to  read  "90  unit 
operating  days  or  180  calendar  days 
(whichever  occurs  first)"; 

g.  Revising  paragraphs  (f)  introductory 
text  and  (f)(1); 

h.  Removing  and  reserving  paragraphs 
(g)  and  (h);  and 

i.  In  paragraph  (i)  by  removing  the 
word  "or"  in  paragraph  (i)(l)  and  by 
revising  paragraphs  (i){2)  and  (i)(3). 

The  revisions  and  additions  read  as 
follows: 

S75.4    Complianc«  dates. 

***** 

(b)*  *  * 

(3)  The  owner  or  operator  shall 
determine  and  report  SO:  concentration, 
NOx  emission  rate,  CO2  concentration, 
and  flow  data  for  all  unit  operating 
hours  after  the  applicable  compliance 
date  in  this  paragraph  imtil  all  required 
certification  tests  are  successfully 
completed  using  either: 

(i)  The  maximum  potential 
concentration  of  SO2,  the  maximum 
potential  NOx  emission  rate,  as  defined 
in  section  2.1.2.1  of  appendix  A  to  this 
part,  the  maximum  potential  flow  rate, 
as  defined  in  section  2.1.4.1  of  appendix 
A  to  this  part,  or  the  maximum  potential 
CX)2  concentration,  as  defined  in  section 
2.1.3.1  of  appendix  A  to  this  part; 

(ii)  Reference  methods  under 
§  75.22(b);  or 

(iii)  Another  procedure  approved  by 
the  Administrator  piusuant  to  a  petition 
under  §  75.66. 

(c)*   *   • 

(3)  The  owner  or  operator  shall 
determine  and  report  SO2  concentration, 
NOx  emission  rate,  CO2  concentration, 
and  flow  data  for  all  unit  operating 
hours  after  the  applicable  compliance 
date  in  this  paragraph  until  all  required 
certification  tests  are  successfully 
completed  using  either: 

(i)  The  maximum  potential 
concentration  of  SO2,  the  maximum 
potential  NOx  emission  rate,  as  defined 
in  section  2.1.2.1  of  appendix  A  to  this 


part,  the  maximum  potential  flow  rate, 
as  defined  in  section  2.1.4.1  of  appendix 
A  to  this  part,  or  the  maximum  potential 
CO2  concentration,  as  defined  in  section 
2.1.3.1  of  appendix  A  to  this  part; 

(ii)  Reference  methods  und«r 
§  75.22(b);  or 

(iii)  Another  procedure  approved  by 
the  Administrator  pursuant  to  a  petition 
under  §  75.66. 
***** 

(f)  In  accordance  with  §  75.20,  the 
owner  or  operator  of  an  affected  gas- 
fired  or  oil-fired  peaking  unit,  if 
planning  to  use  appendix  E  of  this  part, 
shall  ensure  that  the  required 
certification  tests  for  excepted 
monitoring  systems  under  appendix  E 
are  completed  for  backup  fuel,  as 
defined  in  §  72.2  of  this  chapter,  no  later 
than  90  unit  operating  days  or  180 
calendar  days  (whichever  occurs  first) 
after  the  date  that  the  unit  first  combusts 
the  backup  fuel  following  the 
certification  testing  with  the  primary 
fuel.  Until  all  required  certification  tests 
are  successfully  completed,  the  owner 
or  operator  shadl  report  NOx  emission 
rate  data  for  all  unit  operating  hours  that 
the  backup  fuel  is  combusted  using 
either: 

(1)  The  fuel-specific  maximum 
potential  NOx  emission  rate; 
***** 

(i)*  *  * 

(2)  For  a  new  affected  unit  which  has 
not  commenced  commercial  operation 
by  January  2,  2000,  90  unit  operating 
days  or  180  calendar  days  (whichever 
occvirs  first)  after  the  date  the  imit 
conunences  conunercied  operation;  or 

(3)  For  an  existing  unit  mat  is 
shutdown  and  is  not  yet  operating  by 
April  1,  2000,  90  unit  operating  days  or 
180  calendar  days  (whichever  occurs 
first)  after  the  date  that  the  unit 
recommences  commercial  operation. 

§75.6    [Amended]. 

6.  In  §  75.6  amend  paragraphs  (a)(19), 
(a)(26),  and  (a)(35)  by  removing  the 
words  "§  75.15  and". 

7.  Section  75.10  is  amended  by: 

a.  In  paragraph  (a)(1)  by  revising  the 
word  "The"  in  the  first  sentence  to  read 
"To  determine  SO2  emissions,  the",  and 
by  revising  the  words  "the  automated" 
to  read  "an  automated"; 

b.  In  paragraph  (a)(2)  by  revising  the 
word  "The"  in  the  first  sentence  to  read 
"To  determine  NOx  emissions,  the";  by 
revising  the  words  "the  automated"  to 
read  "an  automated";  and  by  revising 
the  first  occurrence  of  the  word  "  NOx" 
in  the  first  sentence  to  read  "  NOx- 
diluent"; 

c.  In  paragraph  (a)(3)(i)  by  revising  the 
words  "the  automated"  to  read  "an 
automated"; 


d.  In  paragraph  (a)(3)(iii)  by  revising 
the  words  "using  an  O2  concentration 
monitor  in  order"  to  read  "that  uses  an 
O2  concentration  monitor"  and  by 
revising  the  words  "using  the 
procedures  in  appendix  F  of  this  part 
with  the  automated"  to  read  "(according 
to  the  procedures  in  appendix  F  of  this 
part)  with  an  automated"; 

e.  Removing  "and"  at  the  end  of 
paragraph  (a)(3)  and  removing  the 
period  at  the  end  of  paragraph  (a)(4)  and 
adding  ";  and"  in  its  place; 

f.  Adding  new  paragraph  (a)(5); 

g.  In  paragraph  (c)  by  adding  the  word 
"Rate"  after  the  words  "Heat  Input"  in 
the  heading  and  by  adding  the  words 
"rate,  in  units  of  mmBtii/hr,"  after  the 
words  "record  the  heat  input"; 

h.  In  paragraph  (d)(1)  by  removing  the 
words  "and  component  thereof  fivm 
the  first  sentence,  removing  the  words 
"SO2  emission  rate  in  Ib/mmBtu  (if 
applicable),"  fitjm  the  second  sentence, 
and  by  adding  the  word  "or"  after  the 
words  "of  this  part."  in  the  fourth 
sentence; 

i.  In  paragraph  (d)(3)  by  revising  the 
words  "flow  monitor,  or  NOx"  to  read 
"  NOx  concentration  monitor,  flow 
monitor,  moistiue  monitor,  or  NOx- 
diluent",  by  revising  the  words  "An 
hourly  average  NOx  or  SO2"  in  the 
second  sentence  to  read  "For  a  NOx- 
diluent  monitoring  system,  hourly 
average  NOx",  by  adding  the  word 
"NOx"  before  the  word  "pollutant"  and 
by  removing  the  words  "(NOx  or  SO2)" 
in  the  second  sentence;  emd  by  revising 
in  the  fourth  sentence  the  words 
"Except  for  SO2  emission  rate  data  in  lb/ 
mmBtu,  if  to  read  "If; 

j.  In  paragraph  (f)  by  removing  the 
words  "and  component  thereof;  and 

k.  Revising  the  capitalization  in  the 
title  of  paragraph  (g)  fi-om  "Minimum 
Recording  and  Recordkeeping 
Requirements"  to  "Minimum  recording 
and  recordkeeping  requirements". 

The  revisions  and  additions  read  as 
follows: 

§  75.10    General  operating  requirements. 

(a)  *  *  * 

(5)  A  single,  certified  flow  monitoring 
system  may  be  used  to  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(3)  of  this  section.  A  single  certified 
diluent  monitor  may  be  used  to  meet  the 
requirements  of  paragraphs  (a)(2)  and 
(a)(3)  of  this  section.  A  single  automated 
data  acquisition  and  handling  system 
may  be  used  to  meet  the  requirements 
of  paragraphs  (a)(1)  through  (a)(4)  of  this 
section. 


§75.11    [AflMndwl]. 
8.  Section  75.11  is  amended  by: 
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a.  Revising  the  word  "psychometric" 
in  paragraph  {b)(2)  to  read 
"psychrometric"; 

b.  In  the  second  sentence  of  paragraph 
(e)(1)  by  adding  the  words  "(according 
to  the  applicable  equation  in  section  5.2 
of  appendix  F  to  this  part)"  after  the 
word  "monitor",  and  removing  the 
words  "and  equation  D-5  in  appendix 

D  to  this  part"; 

c.  In  paragraph  (e)(2)  by  revising  in 
the  first  sentence  the  words  "§  75.55  or 
§  75.58,  as  applicable,"  to  read 

"§  75.58,",  and  by,  in  the  second 
sentence,  adding  the  word  "rate"  after 
"heat  input"  and  revising  the  words 
"§  75.54(b)(5)  or  §  75.57(b)(5),  as 
applicable,"  to  read  "§  75.57(b)(5)"; 

d.  In  paragraph  (e)(3)  by  removing  the 
third  sentence,  removing  the  period  at 
the  end  of  the  second  sentence  and 
adding  a  semicolon,  removing  the  words 
"then  on  and  after  April  1.  2000."  in  the 
second  sentence,  and  by  revising  the 
words  "be  subject  to"  to  read  "meet"  in 
the  second  sentence;  and 

e.  In  the  first  sentence  of  paragraph 
(e)(3)(iii)  by  adding  the  words  "bias- 
adjusted"  before  the  words  "hourly 
average". 

9.  Section  75.12  is  amended  by: 

a.  Revising  the  section  heading; 

b.  In  paragraph  (a)  by  adding  Uie  word 
"(CEMS)"  after  the  words  "continuous 
emission  monitoring  system"  in  the  first 
sentence  and  by  revising  the  words  " 
NOx  continuous  emission  monitoring 
system"  to  read  "  NOx-diluent  CEMS" 
in  the  second  sentence; 

c.  In  paragraph  (d)(2)  by  revising  the 
word  "  NOx"  to  read  "  NOx-diluent"  in 
the  second  sentence  and  by  adding  a 
new  third  sentence;  and 

d.  In  paragraph  (e)  by  revising  the 
reference  to  "(c)"  to  read  "(d)". 

The  revisions  and  additions  read  as 
follows: 

i  75.1 2  Specific  provisions  for  monitoring 
NOx  emission  rate  (  NOx-diluent  monitoring 
systems). 

***** 

(d)*  *  * 

(2)  *  *  *  If  the  required  CEMS  has  not 
been  installed  and  certified  by  that  date, 
the  owner  or  operator  shall  report  the 
maximum  potential  NOx  emission  rate 
(MER)  (as  defined  in  §  72.2  of  this 
chapter)  for  each  unit  operating  hour, 
starting  with  the  first  unit  operating 
hour  after  the  deadline  and  continuing 
until  the  CEMS  has  been  provisionally 
certified.  For  each  unit  operating  hour 
in  which  the  MER  is  reported,  the  MER 
shall  be  specific  to  the  type  of  fuel  being 
combusted  in  the  unit. 
***** 

10.  Section  75.13  is  amended  by: 
a.  Revising  the  heading  and  first    - 
sentence  of  paragraph  (b);  and 


b.  Revising  the  first  sentence  of 
paragraph  (c). 

The  revisions  and  additions  read  as 
follows: 

§  75.1 3    Specific  provisions  for  monitoring 
CO2  emissions. 

***** 

(b)  Determinafion  ofCCh  emissions 
using  appendix  G  to  this  part.  If  the 
owner  or  operator  chooses  to  use  the 
appendix  G  method,  then  the  owner  or 
operator  shall  follow  the  procedures  in 
appendix  G  to  this  part  for  estimating 
daily  CO2  mass  emissions  based  on  the 
measured  carbon  content  of  the  fuel  and 
the  amoimt  of  fuel  combusted.  *  •  * 

(c)  Determination  ofCOj  mass 
emissions  using  an  O2  monitor 
according  to  appendix  F  to  this  part. 
The  owner  or  operator  shall  determine 
hourly  CO2  concentration  and  mass 
emissions  with  a  flow  monitoring 
system;  a  continuous  O2  concentration 
monitor:  fuel  F  and  Fc  factors;  and. 
where  O2  concentration  is  measured  on 
a  dry  basis  (or  where  Equation  F-14b  in 
appendix  F  to  this  part  is  used  to 
determine  CO2  concentration),  either  a 
continuous  moisture  monitoring  system, 
as  specified  in  §  75.11(b)(2),  or  a  fuel- 
specific  defaidt  moisture  percentage  (if 
applicable),  as  defined  in  §  75.11(b)(1); 
and  by  using  the  methods  and 
procedures  specified  in  appendix  F  to 
this  part.  *  *  * 


§75.15    [Reserved]. 

11.  Section  75.15  is  removed  and 
reserved. 

12.  Section  75.16  is  amended  by: 

a.  Removing  and  reserving  all  of 
paragraph  (a): 

b.  Revising  paragraph  (b)  heading  and 
introductory  text  and  paragraph  (c); 

c.  Amending  paragraphs  (e)  heading 
and  introductory  text,  (e)(1),  (e)(2). 
(e)(3).  and  (e)(4)  by  adding  the  word 
"rate"  after  each  occurrence  of  the 
words  "heat  input"  except  for  the  last 
occurrence  in  paragraph  (e)(1); 

d.  In  paragraph  (e)(1)  by  revising  the 
reference  to  "(a)"  to  read  "(b)"  in  die 
first  sentence,  and  by  removing 
"(a)(l)(ii).  (a)(2)(ii)."  and  the  comma 
after  "(b)(l)(ii)"  in  the  third  sentence; 

e.  In  paragraph  (e)(2)  by  revising  the 
words  "appendix  F  of  this  part"  to  read 
"appendix  F  to  this  part";  and 

f.  In  paragraph  (e)(3)  by  adding  the 
words  ".  in  conjunction  with  the 
appropriate  unit  and  stack  operating 
times"  after  the  words  "utilizing  the 
common  stack". 

The  revisions  and  additions  read  as 
follows: 


§  75.1 6    Special  provisions  for  monitoring 
emissions  from  common,  bypass,  and 
multipte  stacks  for  SO:  emissions  and  heat 
input  determinations. 
•        •        *        «        * 

(b)  Common  stack  procedures.  The 
following  procediu^s  shall  be  used 
when  more  than  one  unit  uses  a 
common  stack: 

***** 

(c)  Unit  with  bypass  stack.  Whenever 
any  portion  of  the  flue  gases  fi-om  an 
affected  unit  can  be  routed  through  a 
bypass  stack  so  as  to  avoid  the  installed 
SO2  continuous  emission  monitoring 
system  and  flow  monitoring  system,  the 
owner  or  operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  separate  SO2  continuous 
emission  monitoring  systems  and  flow 
monitoring  systems  on  the  main  stack 
and  the  bypass  stack  and  calculate  SO2 
mass  emissions  for  the  unit  as  the  sum 
of  the  SO2  mass  emissions  measiu^d  at 
the  two  stacks;  or 

(2)  Monitor  SO2  mass  emissions  at  the 
main  stack  using  SO2  and  flow  rate 
monitoring  systems  and  measure  SO2 
mass  emissions  at  the  bypass  stack 
using  the  reference  methods  in 

§  75.22(b)  for  SO2  and  flow  rate  and 
calculate  SO2  mass  emissions  for  the 
luiit  as  the  siun  of  the  emissions 
recorded  by  the  installed  monitoring 
systems  on  the  main  stack  and  the 
emissions  measured  by  the  reference 
method  monitoring  systems;  or 

(3)  Install,  certify,  operate,  and 
maintain  SO2  and  flow  rate  monitoring 
systems  only  on  the  main  stack.  If  this 
option  is  chosen,  report  the  following 
values  for  each  hour  diuing  which 
emissions  pass  through  the  bypass 
stack:  the  maximum  potential 
concentration  of  SO2  as  determined 
imder  section  2.1.1.1  of  appendix  A  to 
this  part  (or.  if  available,  the  SO2 
concentration  measured  by  a  certified 
monitor  located  at  the  control  device 
inlet),  and  the  maximum  potential  flow 
rate,  as  defined  in  section  2.1.4.1  of 
appendix  A  to  this  part.  If  the  bypass 
stack  is  also  immonitored  for  NOx,  CO2. 
or  moistxu^,  report  the  following  values 
for  each  hour  in  which  the  bypass  stack 
is  used:  the  maximum  potential  CO2 
concentration,  as  defined  in  section 

2.1.3.1  of  appendix  A  to  this  part,  the 
maximum  potential  NOx  emission  rate, 
as  defined  in  section  2.1.2.1(b)  of 
appendix  A  to  this  part,  the  minimum 
potential  moisture  percentage,  as 
defined  in  section  2.1.5  of  appendix  A 
to  this  part,  and,  if  O2  concentration  is 
used  to  determine  the  hourly  heat  input 
rate,  report  the  minimum  potential  O2 
concentration  (as  defined  in  section 

2.1.3.2  of  appendix  A  to  this  part).  The 
maximum  potential  SO2  concentration 
and  the  maximum  potential  NOx 
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emission  rate  shall  be  specific  to  the 
type  of  fuel  combusted  in  the  unit 
during  the  bypass  (see  §  75.33(b)(5)). 
This  option  may  only  be  used  if  use  of 
the  bypass  stack  is  limited  to  imit 
startup,  emergency  situations  (e.g., 
malfunction  of  a  flue  gas  desulfurization 
system),  and  periods  of  routine 
maintenance  of  the  flue  gas 
desulfurization  system  or  maintenance 
on  the  main  stack.  If  this  option  is 
chosen,  it  is  not  necessary  to  designate 
the  exhaust  configuration  as  a  multiple 
stack  configuration  in  the  monitoring 
plan  required  under  §  75.53,  with 
respect  to  SO2,  flow  rate,  or  any  other 
parameter  that  is  monitored  only  at  the 
main  stack. 
***** 

13.  Section  75.17  is  amended  by: 

a.  Removing  the  hyphen  from  tne 
word  "by-pass"  in  the  section  heading; 

b.  In  the  introductory  text  by  revising 
the  words  "and  (c)"  to  read  "(c),  and 
(d)": 

c.  In  paragraph  (b)(1)  by  revising  the 
word  "NOx"  to  read  "NOx-diluent"; 

d.  Revising  the  paragraph  heading  and 
first  sentence  of  paragraph  (c) 
introductory  text; 

e.  Revising  paragraphs  (c)(1)  and 
(c)(2);  and 

f.  Adding  new  paragraph  (d). 

The  revisions  and  additions  read  as 
follows: 

§75.17    Specific  provisions  for  monitoring 
emissions  from  common,  t>ypass,  and 
multipie  staclis  for  NOx  emission  rate. 

***** 

(c)  Unit  with  multiple  stacks  or  ducts. 
When  the  flue  gases  from  an  affected 
unit  discharge  to  the  atmosphere 
through  two  or  more  stacks  or  when  flue 
gases  from  an  affected  unit  utilize  two 
or  more  ducts  feeding  into  a  single  stack 
and  the  owner  or  operator  chooses  to 
monitor  in  the  ducts  rather  than  the 
stack,  the  owner  or  operator  shall 
monitor  the  NOx  emission  rate  in  a  way 
that  is  representative  of  each  affected 
unit.  •  *  * 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emission  monitoring  system  and  a  flow 
monitoring  system  in  each  stack  or  duct 
and  determine  the  NOx  emission  rate 
for  the  unit  as  the  Btu-weighted  average 
of  the  NOx  emission  rates  measured  in 
the  stacks  or  ducts  using  the  heat  input 
estimation  procedures  in  appendix  F  to 
this  part.  Alternatively,  for  units  that  are 
eligible  to  use  the  procedures  of 
appendix  D  to  this  part,  the  owner  or 
operator  may  monitor  heat  input  and 
NOx  emission  rate  at  the  luiit  level,  in 
lieu  of  installing  flow  monitors  on  each 
stack  or  duct.  If  this  alternative  unit- 
level  monitoring  is  performed,  report. 


for  each  tmit  operating  hour,  the  highest 
emission  rate  measured  by  any  of  the 
NOx-diluent  monitoring  systems 
installed  on  the  individual  stacks  or 
ducts  as  the  hourly  NOx  emission  rate 
for  the  unit,  and  report  the  hourly  unit 
heat  input*as  determined  under 
appendix  D  to  this  part.  Also,  when  this 
alternative  unit-level  monitoring  is 
performed,  the  applicable  NOx  missing 
data  procedures  in  §§  75.31  or  75.33 
shall  be  used  for  each  unit  operating 
hour  in  which  a  quality-assured  NOx 
emission  rate  is  not  obtained  for  one  or 
more  of  the  individual  stacks  or  ducts; 
or 

(2)  Provided  that  the  products  of 
combustion  are  well-mixed,  install, 
certify,  operate,  and  maintain  a  NOx 
continuous  emission  monitoring  system 
in  one  stack  or  duct  from  the  affected 
tmit  and  record  the  monitored  value  as 
the  NOx  emission  rate  for  the  unit.  The 
owner  or  operator  shall  account  for  NOx 
emissions  from  the  unit  during  all  times 
when  the  unit  combusts  fuel.  Therefore, 
this  option  shall  not  be  used  if  the 
monitored  stack  or  duct  can  be  bypassed 
(e.g.,  by  using  dampers).  Follow  the 
procedure  in  §  75.17  for  units  with 
bypass  stacks.  Further,  this  option  shall 
not  be  used  unless  the  monitored  NOx 
emission  rate  truly  represents  the  NOx 
emissions  discharged  to  the  atmosphere 
(e.g.,  the  option  is  disallowed  if  there 
are  any  additional  NOx  emission 
controls  downstream  of  the  monitored 
location). 

(d)  Unit  with  a  main  stack  and  bypass 
stack  configuration.  For  an  affected  unit 
with  a  discharge  configiuation 
consisting  of  a  main  stack  and  a  bypass 
stack,  the  owner  or  operator  shall  either: 

(1)  Follow  the  procedvires  in 
paragraph  (c)(1)  of  this  section;  or 

(2)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  CEMS  only  on 
the  main  stack.  If  this  option  is  chosen, 
it  is  not  necessary  to  designate  the 
exhaust  configuration  as  a  multiple 
stack  configiuation  in  the  monitoring 
plan  required  under  §  75.53,  with 
respect  to  NOx  or  any  other  parameter 
that  is  monitored  only  at  the  main  stack. 
For  each  unit  operating  hour  in  which 
the  bypass  stack  is  used,  report  the 
maximum  potential  NOx  emission  rate 
(as  defined  in  §  72.2  of  this  chapter). 
The  maximiun  potential  NOx  emission 
rate  shall  be  specific  to  the  type  of  fuel 
combusted  in  the  unit  during  the  bypass 
(see  §  75.33(c)(8)).  In  addition,  if  SO2, 
CO2,  flow  rate,  or  (if  applicable) 
moist\ire  monitoring  systems  are 
installed  only  on  the  main  stack  and  not 
on  the  bypass  stack,  report  the  following 
values  for  each  hour  in  which  the 
bypass  stack  is  used:  The  maximum 
potential  values  of  SO2  concentration, 


CO2  concentration,  and  stack  gas  flow 
rate,  as  defined  in  section  2  of  appendix 
A  to  this  part,  the  minimum  potential 
moisture  percentage,  as  defined  in 
section  2.1.5  of  appendix  A  to  this  part, 
and,  if  O2  concentration  is  used  to 
determine  the  hourly  heat  input  rate, 
report  the  minimum  potential  O2 
concentration  (as  defined  in  section 
2.1.3.2  of  appendix  A  to  this  part).  If 
SO2  emissions  and  the  imit  heat  input 
are  determined  using  a  fuel  flowmeter 
in  accordance  with  appendix  D  to  this 
part  and  if  CO2  emissions  are  estimated 
using  the  procedures  in  appendix  G  to 
this  part,  report  SO2  emissions  and  CO2 
emissions  in  accordance  with 
appendices  D  and  G  to  this  part,  and 
report  the  actual  measured  heat  input 
rate  for  each  hour  in  which  the  bypass 
stack  is  used. 
14.  Section  75.19  is  amended  by: 

a.  Revising  paragraphs  (a)(l)(i), 
(a)(l)(ii),  {a)(2)(i),  (a)(2)(ii),  (b)(1),  (b)(2), 
(b)(3),  (c)(l)(iv)(A),  (c)(l)(iv)(C),  and 
(c)(3)(ii)(H); 

b.  In  paragraph  (b)(4)  introductory 
text  by  revising  the  words  "unit 
commencing  operation  after  January  1, 
1997"  to  read  "new  or  newly-affected 
unit": 

c.  In  paragraph  (b)(4)(ii)  by  revising 
the  words  "  NOx,  and  CO2"  to  read 
"CO2.  and/or  NOx"; 

d.  In  paragraph  (b)(4)(iii)  by  revising 
the  words  "and  NOx"  in  the  first 
sentence  to  read  "and/or  NOx"  and  by 
revising  the  words  "tables  1,  2  and  3" 
to  read  "tables  LM-1,  LM-2,  and  LM- 
3"  in  the  second  sentence; 

e.  Removing  and  reserving  paragraph 
(c)(l)(iv)(B)(3); 

f.  hi  paragraph  (c)(l)(iv)(B)(4)  by 
revising  the  reference  to 
"(c)(l)(iv)(B)(3)"  to  read 
"(c)(l)(iv)(B)(l)": 

g.  In  the  first  sentence  of  paragraph 
(c)(l)(iv)(D)  by  revising  the  words  ", 
each  unit  in  a  group  of  units  sharing  a 
common  fuel  supply,  or"  to  read  "or 
group  of; 

h.  In  paragraph  (c)(l)(iv)(E)  by 
removing  the  words  ",  each  low  mass 
emission  unit  in  a  group  of  imits 
combusting  a  common  fuel,"; 

i.  Revising  the  first  and  last  sentences 
of(c)(l)(iv)(G); 

j.  In  the  first  sentence  of  (c)(l)(iv)(H) 
by  adding  the  words  "(including  units 
that  use  dry  low-NOx  technology),"    . 
after  the  first  occurrence  of  the  words 
"NOx  emission  controls"; 

k.  In  the  last  sentence  of 
(c)(l)(iv)(H)(l)  by  adding  the  words  ", 
and  the  appropriate  default  NOx 
emission  rate  from  Table  LM-2  shall  be 
reported  instead"  after  the  words  "for 
that  hour"; 

1.  Adding  new  paragraph  (c)(l)(iv)(I); 
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m.  In  paragraph  (c)(2)(iii)  by  revising 
the  word  "output"  to  read  "load"  and 
adding  the  words  "per  hour"  after  the 
words  "pounds  of  steam"; 

n.  In  paragraph  (c)(2)(iv)  by  adding 
the  words  "add-on"  after  the  words 
"unit  with"  and  adding  the  words 
"(including  dry  low-NOx  technology)" 
after  the  words  "of  any  kind"; 

0.  ]n  paragraph  (c)(3)(i)  by  adding 
"Mhr."  after  the  words  "of  this  section," 
in  the  first  sentence,  by  revising  Eq. 
LM-1  and  the  accompanying  variable 
definitions,  and  by  adding  a  new 
para^aph  (c)(3)(i)(D); 

p.  Removing  the  word  "use"  in  the 
second  sentence  of  paragraph 
(c)(3)(ii)(D)(I); 

q.  Adding  a  sentence  following  the 
first  sentence  of  paragraphs  (c)(3)(ii)(E), 
(c)(3)(ii)(G),  and  (c)(4)(ii)(C); 

r.  In  the  definition  of  Mqu  in  Equation 
LM-2  in  paragraph  (c)(3){ii)(E)  by 
removing  the  word  "entire"; 

s.  In  the  definition  of  Qg  in  Equation 
LM-3  in  paragraph  (c)(3)(ii)(E)  by 
revising  tbe  word  "Value"  to  read 
"Volume"  and  adding  parentheses 
around  the  words  "standard  cubic  feet 
(scf)"; 

t.  In  paragraph  (c)(3)(ii)(F)  by  adding 
the  words  ",  using  Equation  LM-4"  after 
the  reference  to  "LM-3"; 

u.  Revising  the  definition  of  variables 
following  Equations  LM-7  and  LM-8  in 
paragraph  (c)(3)(ii)(I),  the  definition  of 
variables  following  Equations  LM-7a 
and  LM-8a  in  paragraph  {c)(3)(ii)(J),  and 
the  definitions  of  the  first  two  variables 
following  Equation  LM-10  in  paragraph 
(c)(4)(ii)(A): 

V.  In  the  definition  of  variable 
"EFso2"  for  Equation  LM-9  in 
paragraph  (c)(4)(i)  by  revising  the 
reference  "table  1"  to  read  "table  LM- 
1": 

w.  In  paragraph  (e)(5)  by  revising  the 
words  "which  have  NOx  emission 
controls  of  any  kind"  to  read  "which 
have  add-on  NOx  emission  controls  of 
any  kind  (including  dry  low-NOx 
technology)";  and 

X.  In  Table  LM-5  that  follows 
paragraph  (e)  by  adding  the  word 
"Other"  before  "Natural  Gas"  in  the  first 
column  of  the  second  entry  of  the  table. 

The  revisions  and  additions  read  as 
follows: 

175.19    Optional  SO:,  NOx,  and  CO: 
emissions  calculation  for  low  mass 
•missions  units. 

(a)  *  *  * 

(1)*   *  * 

(i)  A  low  mass  emissions  imit  is  an 
affected  unit  that  bums  only  natural  gas 
or  fuel  oil  (i.e.,  diesel  fuel  or  residual 
oil)  and  for  which: 

(A)  An  initial  demonstration  is 
provided,  in  accordance  with  paragraph 


(a)(2)  of  this  section,  which  shows  that 
the  unit  emits  no  more  than: 

(1)  25  tons  of  SO2  annually  and  50 
tons  of  NOx  aimually,  for  Acid  Rain 
Prognun  affected  units  (including  imits 
which  are  also  subject  to  the  provisions 
of  subpart  H  of  this  part), 

(2)  50  tons  of  NOx  armually,  for  imits 
which  are  subject  to  the  provisions  of 
subpart  H  of  this  part  and  which  report 
emissions  data  on  a  year-round  basis,  in 
accordance  with  §  75.74(b),  or 

(3)  25  tons  of  NOx  per  ozone  season, 
for  units  which  are  subject  to  the 
provisions  of  subpart  H  of  this  part  and 
which  report  emissions  data  only  during 
the  ozone  season,  in  accordance  with 

§  75.74(b);  and 

(B)  An  annual  demonstration  is 
provided  thereafter,  using  one  of  the 
allowable  methodologies  in  paragraph 
(c)  of  this  section,  showing  that  the  low 
mass  emission  unit  continues  to  emit  no 
more  than  the  applicable  number  of  tons 
of  SO2  and/ or  NOx  specified  in 
paragraph  (a)(l)(i)(A)  of  this  section. 

(ii)  Any  qualifying  unit  must  start 
using  the  low  mass  emissions  excepted 
methodology  as  follows: 

(A)  For  a  unit  that  reports  emission 
data  on  a  year-round  basis,  begin  using 
the  methodology  in  the  first  unit 
operating  hour  in  the  calendar  year  in 
which  the  unit  (as  indicated  in  the 
certification  application)  will  first 
qualify  as  a  low  mass  emissions  unit;  or 

(B)  For  a  unit  that  is  subject  to  subpart 
H  of  this  part  and  that  reports  only 
diuing  the  ozone  season  according  to 

§  75.74(c),  begin  using  the  methodology 
in  the  first  unit  operating  hour  in  the 
ozone  season  in  which  the  unit  (as 
indicated  in  the  certification 
application)  will  first  qualify  as  a  low 
mass  emissions  unit. 

(2)*   *   * 

(i)  ff  the  designated  representative 
submits  a  certification  application  to 
use  the  low  mass  emissions  excepted 
methodology  and  the  Administrator  (or 
permitting  authority)  certifies  the  use  of 
such  methodology.  The  certification 
application  shall  be  submitted  no  later 
than  45  days  prior  to  the  date  on  which 
use  of  the  low  mass  emissions  excepted 
methodology  will  commence.  The 
certification  application  must  contain, 
as  applicable,  the  information  in 
paragraph  (a)(2){i)(A).  (a)(2){i)(B),  or 
(a)(2)(i)(C)  of  this  section. 

(A)  Acid  Rain  Program  affected  units. 
For  affected  units  under  the  Acid  Rain 
Program  (including  units  which  are  also 
subject  to  the  provisions  of  subpart  H  of 
this  part),  the  certification  application 
shall  contain: 

(1)  Actual  SO2  and  NOx  mass 
emissions  data  for  each  of  the  three 
calendar  years  prior  to  the  calendar  year 


in  which  the  unit  will  first  qualify  as  a 
low  mass  emissions  unit,  demonstrating 
to  the  satisfaction  of  the  Administrator 
that  the  imit  emits  no  more  than  25  tons 
of  SO2  and  no  more  than  50  tons  of  NOx 
annually;  and 

(2)  Calculated  SO2  and  NOx  mass 
emissions,  for  each  of  the  three  calendar 
years  prior  to  the  calendar  year  in  which 
the  unit  will  first  qualify  as  a  low  mass 
emissions  unit,  demonstrating  to  the 
satisfaction  of  the  Administrator  that  the 
unit  emits  no  more  than  25  tons  of  SO2 
and  no  more  than  50  tons  of  NOx 
aimually.  The  calculated  emissions  for 
each  year  shall  be  determined  using 
either  the  maximum  rated  heat  input 
methodology  described  in  paragraph 
(c)(3)(i)  of  this  section  or  the  long  term 
fuel  flow  heat  input  methodology 
described  in  paragraph  (c)(3){ii)  of  this 
section,  in  conjunction  with  the 
appropriate  emission  rate  from 
paragraph  (c)(l)(i)  of  this  section  for  SO2 
and  paragraph  {c)(l)(ii)  or  (c)(l)(iv)  of 
this  section  for  NOx. 

(B)  Non-Acid  Rain  subpart  H  units 
reporting  on  a  year-round  basis.  For 
units  that  are  not  affected  under  the 
Acid  Rain  Program,  but  are  subject  to 
the  provisions  of  subpart  H  of  this  part, 
and  which  report  emissions  data  on  a 
year-round  basis,  the  certification 
application  shall  contain: 

[1)  Actual  NOx  mass  emissions  data 
for  each  of  the  three  calendar  years  prior 
to  the  calendar  year  in  which  the  unit 
will  first  qualify  as  a  low  mass 
emissions  unit,  demonstrating  to  the 
satisfaction  of  the  Administrator  (or  the 
permitting  authority  if  subpart  H  is  used 
under  a  State  approved  SIP)  that  the 
imit  emits  no  more  than  50  tons  of  NOx 
annually;  and 

[2]  Calculated  NOx  mass  emissions, 
for  each  of  the  three  calendar  years  prior 
to  the  calendar  year  in  which  the  unit 
will  first  qualify  as  a  low  mass 
emissions  unit,  demonstrating  to  the 
satisfaction  of  the  Administrator  that  the 
unit  emits  no  more  than  50  tons  of  NOx 
annually.  The  calculated  emissions  for 
each  year  shall  be  determined  using 
either  the  maximum  rated  heat  input 
methodology  described  in  paragraph 
(c)(3)(i)  of  this  section  or  the  long  term 
fuel  flow  heat  input  methodology 
described  in  paragraph  (c)(3)(ii)  of  this 
section,  in  conjunction  with  the 
appropriate  NOx  emission  rate  irom 
paragraph  (c)(l)(ii)  or  (c)(l)(iv)  of  Uiis 
section. 

(C)  Non-Acid  Rain  subpart  H  units, 
reporting  ozone  season  data  only.  For 
units  that  are  not  affected  under  the 
Acid  Rain  Program,  but  are  subject  to 
the  provisions  of  subpart  H  of  this  part, 
and  which  report  emissions  data  only 
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during  the  ozone  season,  the 
certification  application  shall  contain: 

(1)  Actual  NOx  mass  emissions  data 
for  each  of  the  three  ozone  seasons  prior 
to  the  ozone  season  in  which  the  unit 
will  first  qualify  as  a  low  mass 
emissions  unit,  demonstrating  to  the 
satisfaction  of  the  Administrator  (or  the 
permitting  authority  if  subpart  H  is  used 
imder  a  State  approved  SIP)  that  the 
unit  emits  no  more  than  25  tons  of  NOx 
per  ozone  season;  and 

(2)  Calculated  NOx  mass  emissions, 
for  each  of  the  three  ozone  seasons  prior 
to  the  ozone  season  in  which  the  unit 
will  first  qualify  as  a  low  mass 
emissions  unit,  demonstrating  to  the 
satisfaction  of  the  Administrator  that  the 
unit  emits  no  more  than  25  tons  of  NOx 
per  ozone  season.  The  calciilated 
emissions  for  each  ozone  season  shall  be 
determined  using  either  the  maximimi 
rated  heat  input  methodology  described 
in  paragraph  (c)(3)(i)  of  this  section  or 
the  long  term  fuel  flow  heat  input 
methodology  described  in  paragraph 
(c)(3)(ii)  of  this  section,  in  conjimction 
with  the  appropriate  NOx  emission  rate 
from  paragraph  (c)(l)(ii)  or  (c)(l)(iv)  of 
this  section. 

(ii)  When  the  three  full  years  (or,  if 
applicable,  three  full  ozone  seasons)  of 
actual,  historical  SOz  and/or  NOx  mass 
emissions  data  required  under 
paragraph  (a)(2)(i]  of  this  section  are  not 
available,  the  designated  representative 
may  submit  an  apphcation  to  use  the 
low  mass  emissions  excepted 
methodology  based  upon  a  combination 
of  historical  SO2  and  NOx  mass 
emissions  data  and  projected  SO2  and/ 
or  NOx  mass  emissions,  totaling  three 
years  (or  ozone  seasons).  Historical  data 
must  be  used  for  any  years  (or  ozone 
seasons)  in  which  historical  data  exists 
and  projected  data  should  be  used  for 
any  remaining  futiu-e  years  (or  ozone 
seasons).  For  example,  if  an  Acid  Rain 
Program  unit  commenced  operation  two 
years  ago,  the  designated  representative 
may  submit  actual,  historical  data  for 
the  previous  two  years  and  one  year  of 
projected  emissions  for  the  current 
calendar  3tear  or,  for  a  new  (or  newly- 
affected)  unit  for  which  no  actual 
historical  data  are  available,  the 
designated  representative  may' submit 
three  years  of  projected  emissions, 
begiiming  with  the  current  calendar 
year.  Any  actual  or  projected  annual  (or 
ozone  season)  emissions  must 
demonstrate  to  the  satisfaction  of  the 
Administrator  that  the  unit  will  emit 
less  than  the  applicable  number  of  tons 
of  SO2  and/ or  NOx  specified  in 
paragraph  (a)(l)(i)(A)  of  this  section. 
Projected  emissions  shall  be  calculated 
using  either  the  default  emission  rates 
in  tables  LM-1,  LM-2,  and  LM-3  of  this 


section,  or,  for  NOx  emission  rate,  a 
fuel-and-unit-specific  NOx  emission 
rate  determined  in  accordance  with  the 
testing  procedures  in  paragraph 
(c)(l)(iv)  of  this  section,  in  conjunction 
with  projections  of  unit  operating  hours 
or  fuel  type  and  fuel  usage,  according  to 
one  of  the  allowable  calculation 
methodologies  in  paragraph  (c)  of  this 
section, 
(b)*  *  * 

(1)  Once  a  low  mass  emission  unit  has 
qualified  for  and  has  started  using  the 
low  mass  emissions  excepted 
methodology,  an  annual  demonstration 
is  required,  showring  that  the  unit 
continues  to  emit  no  more  than  the 
apphcable  number  of  tons  of  SO2  and/ 
or  NOx  specified  in  paragraph 
(a)(l)(i){A)  of  this  section.  The 
calculation  methodology  used  for  the 
annual  demonstration  shall  be  the  same 
methodology,  from  paragraph  (c)  of  this 
section,  by  which  the  unit  initially 
qualified  to  use  the  low  mass  emissions 
excepted  methodology.  The  annual 
demonstration  will  be  based  upon  the 
emissions  data  which  the  Adininistrator 
used  to  determine  whether  the  imit  held 
sufficient  allowances  for  the  calendar 
year  or  ozone  season. 

(2)  If  any  low  mass  emission  unit  fails 
to  provide  the  required  annual 
demonstration  under  paragraph  (b)(1)  of 
this  section,  such  that  the  calculated 
cumulative  emissions  for  the  unit 
exceed  the  applicable  number  of  tons  of 
SO2  and/or  NOx  specified  in  paragraph 
(a)(l)(i)(A)  of  this  section  at  the  end  of 
any  calendar  year  or  ozone  season,  then: 

(i)  The  low  mass  emission  unit  shall 
be  disqualified  from  using  the  low  mass 
emissions  excepted  methodology  as  of 
December  31  of  the  following  calendar 
year  (for  sources  that  report  emission 
data  on  a  year-roimd  basis)  or  as  of 
December  31  of  the  calendar  year  in 
which  the  unit  exceeds  the  number  of 
tons  of  NOx  specified  in  paragraph 
(a)(l)(i)(A)(3)  of  this  section  (for  sources 
that  report  emission  data  only  during 
the  ozone  season);  and 

(ii)  The  owner  or  operator  of  the  low 
mass  emission  unit  shall  install,  certify, 
and  report  SO2  (Acid  Rain  Program 
units  only),  NOx,  and  CO2  (Acid  Rain 
Program  imits  oidy)  emissions  from 
monitoring  systems  that  meet  the 
requirements  of  §§  75.11,  75.12,  and 
75.13  by  December  31  of  the  year  after 
the  unit  exceeded  the  number  of  tons  of 
SO2  and/or  NOx  specified  in  paragraph 
(a)(l)(i)(A)(I)  or  paragraph  (a)(l)(i)(A)(2) 
of  this  section  (for  sources  that  report 
emission  data  on  a  year-round  basis)  or 
by  May  1  of  the  year  after  the  imit 
exceeds  the  number  of  tons  of  NOx 
specified  in  paragraph  (a)(l)(i)(A)(3)  of 
this  section  (for  sources  that  report 


emission  data  only  during  the  ozone 
season).  If  the  required  monitoring 
systems  have  not  been  installed  and 
certified  by  the  applicable  deadline,  the 
owner  or  operator  shall  report  the 
following  values  for  each  unit  operating 
hour,  beginning  with  the  first  operating 
hour  after  the  deadline  and  continuing 
imtil  the  monitoring  systems  have  been 
provisionally  certified:  the  maximum 
hourly  heat  input  for  the  imit,  as 
defined  in  §  72.2  of  this  chapter;  the  SO2 
emissions,  in  Ib/hr,  calculated  using  the 
applicable  default  SO2  emission  rate  in 
Table  LM-1  in  this  section  and  the 
maximum  hourly  unit  heat  input;  the 
CO2  emissions,  in  tons/hr,  calculated 
using  the  applicable  default  CO2 
emission  rate  in  Table  LM-3  in  this 
section  and  the  maximum  hourly  unit 
heat  input;  and  the  fuel-specific 
maximuTTi  potential  NOx  emission  rate, 
as  defined  in  §  72.2  of  this  chapter. 

(3)  If  a  low  mass  emission  unit  that 
initially  qualifies  to  use  the  low  mass 
emissions  excepted  methodology  under 
this  section  changes  fuels,  such  that  a 
fuel  other  than  those  allowed  for  use  in 
the  low  mass  emissions  methodology 
(i.e.,  natural  gas,  diesel  fuel,  or  residual 
oil)  is  combusted  in  the  unit,  the  unit 
shall  be  disqualified  from  using  the  low 
mass  emissions  excepted  methodology 
as  of  the  first  hour  that  the  new  fuel  is 
combusted  in  the  unit.  The  owner  or 
operator  shall  install,  certify,  and  report 
SO2  (Acid  Rain  Program  units  only), 
NOx,  and  CO2  (Acid  Rain  Program  units 
only)  from  monitoring  systems  that  meet 
the  requirements  of  §§  75.11,  75.12,  and 
75.13  prior  to  a  change  to  such  fuel.  If 
the  required  monitoring  systems  are  not 
installed  and  certified  prior  to  the  fuel 
switch,  the  owner  or  operator  shall 
report  (as  applicable)  the  maximum 
potential  concentration  of  SO2,  CO2  and 
NOx,  the  maximum  potential  NOx 
emission  rate,  the  maximum  potential 
flowrate,  the  maximum  potential  hourly 
heat  input  and  the  maximum  (or 
minimum,  if  appropriate)  potential 
moisture  percentage,  from  the  date  and 
hour  of  the  fuel  svsritch  imtil  the 
monitoring  systems  are  certified  or  until 
probationary  calibration  error  tests  of 
the  monitors  are  passed  and  the 
conditional  data  validation  procedures 
in  §  75.20(b)(3)  begin  to  be  used.  All 
maximum  and  minimum  potential 
values  shall  be  specific  to  the  new  fuel 
and  shall  be  determined  in  a  manner 
consistent  with  section  2  of  appendix  A 
to  this  part  and  §  72.2  of  this  chapter. 
The  owner  or  operator  must  notify  the 
Administrator  (or  the  permitting 
authority)  in  the  case  where  a  unit 
switches  fuels  without  previously 
having  installed  and  certified  a  SO2. 
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NOx  and  CXD2  monitoring  system 
meeting  the  requirements  of  §§  75.11, 
75.12,  and  75.13. 

•        *        *        •        • 

(cl*  *  • 

(ir  *  • 

(iv)*  *  * 

(A)  Except  as  otherwise  provided  in 
this  paragraph  or  in  paragraphs 
(c)(l)(iv)(F)  and  (G)  of  this  section, 
determine  a  fuel-and-iinit-specific  NOx 
emission  rate  by  conducting  a  four  load 
NOx  emission  rate  test  procedure  as 
specified  in  section  2.1  of  appendix  E  to 
this  part,  for  each  tjrpe  of  fuel 
combusted  in  the  imit.  For  a  group  of 
units  sharing  a  common  fuel  supply,  the 
appendix  E  testing  must  be  performed 
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on  each  individual  unit  in  the  group, 
unless  some  or  all  of  the  units  in  the 
group  belong  to  an  identical  group  of 
units,  as  de&ied  in  paragraph 
(c)(l)(iv)(B)  of  this  section,  in  which 
case,  representative  testing  may  be 
conducted  on  units  in  the  identical 
group  of  units,  as  described  in 
paragraph  (c)(l)(iv)(B)  of  this  section. 
For  a  unit  or  group  of  identical  units 
that  qualify  under  §  75.19(c){l)(iv)(I), 
single  load  testing  is  allowed  in  lieu  of 
the  four  load  testing.  For  the  purposes 
of  this  section,  make  the  follov»ring 
modifications  to  the  appendix  E  test 
procedures: 


(1)  Do  not  measure  the  heat  input  as 
required  under  section  2.1.3  of 
appendix  E  to  this  part. 

(2)  Do  not  plot  the  test  results  as 
specified  under  section  2.1.6  of 
appendix  E  to  this  part. 

(3)  When  using  method  20  for 
turbines  do  not  correct  the  NOx 
concentration  to  15  percent  O2. 

(4)  If  the  test  is  performed  on  an 
uncontrolled  diffusion  flame  turbine 
(i.e.,  any  turbine  not  using  dry  low  NOx 
lean  premixed  combustion  technology 
or  any  turbine  without  steam  or  water 
injection)  a  correction  to  the  observed 
average  NOx  concentration  from  each 
run  of  the  Method  20  test  must  be 
applied  using  the  following  equation: 
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(Eq.  LM-la) 


Where: 

NOxcorr  =  Corrected  NOx  concentration 
(ppm). 

NOxobs  =  Average  measured  NOx 
concentration  for  each  run  of  the 
Method  20  test  (ppm). 

Pr  =  Average  annual  atmospheric 

pressure  (or  average  ozone  season 
atmospheric  pressure  for  a  subpart 
H  unit  that  reports  data  only  during 
the  ozone  season)  at  the  nearest 
weather  station  (e.g.,  a  standardized 
NOAA  weather  station  located  at 
the  airport)  for  the  year  (or  ozone 
season)  prior  to  the  year  of  the  test 
(inHg). 

Po  =  Observed  atmospheric  pressure 
during  the  test  run  (in  He), 

Hr  =  Average  annual  atmospheric 
humidify  ratio  (or  average  ozone 
season  humidify  ratio  for  a  subpart 
H  unit  that  reports  data  only  during 
the  ozone  season)  at  the  nearest 
weather  station,  for  the  year  (or 
ozone  season)  prior  to  the  year  of 
the  test  (lb  moisture/lb  air). 

Ho  =  Observed  humidity  ratio  during  the 
test  run  (lb  moisture/lb  air). 

Tr  =  Average  annual  atmospheric 
temperature  (or  average  ozone 
season  atmospheric  temperature  for 
a  subpart  H  unit  that  reports  data 
only  during  the  ozone  season)  at  the 
nearest  weather  station,  for  the  year 
(or  ozone  season)  prior  to  the  year 
of  the  test  (°R). 

T.  =  Observed  atmospheric  temperature 
during  the  test  run  (°R). 
(B)*  *  * 

***** 

(C)  Based  on  the  results  of  the  part  75 
appendix  E  testing,  determine  the  fuel- 
and-unit-specific  NOx  emission  rate  as 
follows: 

(1)  If  a  four-load  test  is  performed  for 
an  individual  low  mass  emission  unit 


with  no  NOx  emissions  controls  of  any 
kind  or  for  a  turbine  with  water 
injection,  steam  injection,  or  water/fuel 
emulsion  and  no  other  type  of  add-on 
NOx  controls,  the  highest  three  run 
average  NOx  emission  rate  obtained  at 
any  load  in  the  part  75  appendix  E  test 
for  a  particular  type  of  fuel  shall  be  the 
fuel-and-unit-specific  NOx  emission 
rate,  for  that  type  of  fuel. 

(2)  [Reserved] 

(3)  If  representative  four-load  testing 
is  performed  according  to  paragraph 
(c)(l)(iv)(B)(2)  of  this  section  for  a  group 
of  identical  low  mass  emission  units 
with  no  NOx  controls  of  any  kind  on 
any  of  the  units,  or  for  a  group  of 
identical  turbines  with  water  injection, 
steam  injection,  or  water/fuel  emulsion 
on  all  units  and  no  other  type  of  add- 
on NOx  controls,  the  fuel-and-unit- 
specific  NOx  emission  rate  for  all  units 
in  the  group,  for  a  particular  fype  of 
fuel,  shall  be  the  highest  three  run 
average  NOx  emission  rate  obtained  at 
any  load  from  any  unit  tested  in  the 
group,  for  that  type  of  fuel. 

(4)  If  a  four-load  test  is  performed  for 
an  individual  low  mass  emission  unit 
which  has  add-on  NOx  emission 
controls  (except  for  a  turbine  that  uses 
water  injection,  steam  injection,  or 
water/fuel  emulsion  and  has  no  other 
type  of  add-on  NOx  controls),  the  fuel- 
and-unit-specific  NOx  emission  rate  for 
each  type  of  fuel  combusted  in  the  unit 
shall  be  the  higher  of: 

(/)  The  highest  emission  rate  from  any 
load  of  the  appendix  E  test  for  that  type 
of  fuel;  or 

lii)  0.15  Ib/mmBtu. 

(5)  [Reserved] 

(6)  If  representative  four-load  testing 
is  performed  according  to  paragraph 
(c)(l)(iv)(B)(2)  of  this  section  for  a  group 
of  identical  low  mass  emission  units 


having  identical  add-on  NOx  controls 
(except  for  a  group  of  identical  turbines 
with  water  injection,  steam  injection,  or 
water  fuel  emulsion  and  no  other  type 
of  add-on  NOx  controls),  the  fuel-and- 
unit-specific  NOx  emission  rate  for  each 
unit  in  the  group  of  units,  for  a 
particular  type  of  fuel,  shall  be  the 
higher  of: 

(i)  The  highest  NOx  emission  rate 
from  all  appendix  E  tests  of  all  tested 
units  in  the  group,  for  that  type  of  fuel; 
or 

[ii)  0.15  Ib/mmBtu. 

(7)  If  a  single-load  test  is  performed 
according  to  §  75.19(c)(l)(iv)(I)  for  an 
individual  low  mass  emission  unit  with 
no  NOx  emissions  controls  of  any  kind 
or  for  a  turbine  with  water  injection, 
steam  injection,  or  water/fuel  emulsion 
and  no  other  type  of  add-on  NOx 
controls,  the  fuel-and-unit-specific  NOx 
^  emission  rate  for  a  particular  type  of 
fuel  combusted  in  the  unit  shall  be 
either: 

(i)  The  three  run  average  NOx 
emission  rate  obtained  in  the  appendix 
E  test  for  that  type  of  fuel;  or 

Ui)  For  an  uncontrolled  turbine  which 
is  tested  only  at  base  load  and  which  is 
capable  of  operating  at  a  higher  load  or 
higher  internal  operating  temperature, 
the  three  run  average  NOx  emission  rate 
obtained  in  the  appendix  E  tests  for  that 
type  of  fuel,  multiplied  by  1.15. 

(5)  If  representative  single-load  testing 
is  performed  according  to 
§  75.19{c)(l)(iv)(I)  for  a  group  of 
identical  low  mass  emission  units  with 
no  NOx  controls  of  any  kind  on  any  of 
the  units,  or  an  identical  group  of 
turbines  with  water  injection,  steam 
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injection,  or  water/fuel  emulsion  and  no 
other  type  of  add-on  NOx  controls,  the 
fuel-and-unit-specific  NOx  emission 
rate  for  all  units  in  the  group,  for  a 
pardcidar  type  of  fuel  shall  be: 

(i)  The  highest  three  nm  average  NOx 
emission  rate  obtained  for  that  type  of 
fuel  in  any  of  the  appendix  E  tests;  or 

(ii)  For  a  group  of  imcontroUed 
turbines  which  are  tested  only  at  base 
load  and  which  are  capable  of  operating 
at  a  higher  peak  load  or  higher  internal 
operating  temperature,  the  highest  three 
nm  average  NOx  emission  rate  obtained 
in  any  of  the  appendix  E  tests  for  that 
type  of  fuel,  multiplied  by  1.15. 
***** 

(G)  Low  mass  emission  units  for 
which  at  least  3  years  of  quality-assured 
NOx  emission  rate  data  firom  a  NOx- 
diluent  CEMS  and  corresponding  fuel 
usage  data  are  available  may  determine 
fuel-and-imit-specific  NOx  emission 
rates  firom  the  actual  data  using  the 
following  procedure.  *   *   *  Use  the 
95th  percentile  value  for  each  data  set 
as  the  fuel-and-unit-specific  NOx 
emission  rate,  except  that  for  a  unit  with 
add-on  NOx  emission  controls 
(excluding  tvirbines  with  water 
injection,  steam  injection,  or  water/fuel 
emulsion  smd  no  other  type  of  add-on 
NOx  controls),  if  the  95th  percentile 
value  is  less  than  0.15  Ib/mmBtu,  a 
value  of  0.15  Ib/mmBtu  shall  be  used  as 
the  fuel-and-unit-specific  NOx  emission 
rate. 
*        •        •        •        • 

(I)  Notwithstanding  the  requirements 
in  paragraph  (c){l)(iv){A)  of  this  section, 
for  a  unit  (or  group  of  identical  units) 
with  no  NOx  confrols  of  any  kind  or  for 
a  turbine  (or  group  of  identical  turbines) 
with  water  injection,  steam  injection, 
water/fuel  emulsion,  and  no  other  type 
of  add-on  NOx  controls,  single-load 
appendix  E  testing  at  the  normal 
operating  load  may  be  performed 
instead  of  a  four  load  test,  if  the  unit  has 
operated  (or  if  all  units  in  the  group  of 
identical  imits  have  operated)  at  a  single 
load  level  for  at  least  85.0  percent  of  all 
operating  hoius  in  the  previous  three 
years  (12  calendar  quarters)  prior  to  the 
calendar  quarter  of  the  appendix  E  test. 
To  determine  whether  a  unit  qualifies 
for  single-load  testing,  proceed  as 
follows.  Determine  the  range  of 
operation  of  the  imit,  according  to 
section  6.5.2.1  of  appendix  A  to  this 
part.  Divide  the  range  of  operation  into 


four  equal  load  bands.  For  example,  if 
the  range  of  operation  extends  from  20 
MW  to  100  MW,  the  four  equal  load 
bands  would  be:  band  #1:  20  MW  to  40 
NfW;  band  #2:  41  MW  to  60  MW;  band 
#3:  61  MW  to  80  MW;  and  band  #4:  81 
to  100  MW.  Then,  perform  a  historical 
load  analysis  for  all  unit  operating  hours 
in  the  12  calendar  quarters  preceding 
the  quarter  of  the  test.  Determine  the 
percentage  of  the  data  that  fall  in  each 
load  band.  For  a  unit  which  is  not  part 
of  a  group  of  identical  units,  if  85.0 
percent  or  more  of  the  data  fall  within 
one  load  band,  this  is  the  normal  load 
level  for  the  unit  and  single-load  testing 
may  be  performed  at  any  point  wdthin 
that  load  band.  For  a  group  of  identical 
imits,  if  each  imit  in  the  group  meets  the 
85.0  percent  criterion,  then 
representative  single-load  testing  within 
the  normal  load  band(s)  may  be 
performed.  For  combustion  turbines  that 
are  operated  to  produce  approximately 
constant  output  (in  MW)  but  which  use 
internal  operating  and  exhaust 
temperatures  and  not  the  actual  output 
in  MW  to  control  operation  of  the 
turbine,  the  internal  operating 
temperature  setpoint  may  be  used  as  a 
surrogate  for  load  in  demonstrating  that 
the  imit  qualifies  for  single-load  testing. 
To  qualify  for  single  load  testing,  the 
owner  or  operator  must  document  that 
the  unit  has  operated  within  ±10 
percent  of  the  setpoint  temperature  for 
85.0  percent  of  the  imit  operating  hours 
in  the  previous  12  calendar  quarters.  If 
the  set|X)int  temperature  rather  than 
unit  load  is  used  to  justify  single-load 
testing,  the  designated  representative 
must  certify  in  the  monitoring  plan  for 
the  unit  that  this  is  the  manner  of 
operation  and  must  document  the 
setpoint  temperature.  If  the  unit 
normally  operates  at  a  base  load 
setpoint  temperature  but  is  capable  of 
operating  in  a  higher  output  peak  load 
when  demand  requires,  then  the  test 
must  either  be  performed  at  peak  load 
or  a  multiplier  of  1.15  shall  be  used  to 
adjust  a  base  load  test  result  to 
approximate  a  peak  load  test  result. 
*        •        •        •        • 

(3)*  *  * 
(0*  *  * 
(B)*   *   • 


HIq.,=lHIhr        (Eq.LM-1) 


Where: 

n  ~  Number  of  unit  operating  hours  in 

the  quarter. 
Hlhr  =  Hourly  heat  input  under 

paragraph  (c)(3)(i)(A)  of  this  section 

(nunBtu). 
***** 

(D)  For  a  unit  subject  to  the  provisions 
of  subpart  H  of  this  part,  which  is  not 
required  to  report  emission  data  on  a 
year-round  basis  and  elects  to  report 
only  during  the  ozone  season,  the 
quarterly  heat  input  for  the  second 
calendar  quarter  of  the  year  shall 
include  only  the  heat  input  for  the 
months  of  May  and  June,  and  the 
cumulative  ozone  season  heat  input 
shall  be  the  sum  of  the  quarterly  heat 
input  values  for  the  second  and  third 
calendar  quarters  of  the  year. 

(ii)*  *  * 

(E)  *  *  *  For  a  unit  subject  to  the 
provisions  of  subpart  H  of  this  part, 
which  is  not  required  to  report  emission 
data  on  a  year-round  basis  and  elects  to 
report  only  during  the  ozone  season,  the 
quarterly  heat  input  for  the  second 
calendar  quarter  of  the  year  shall 
include  only  the  heat  input  for  the 
months  of  May  and  June.  *  *  * 

*        •        •        *        * 

(G)  *  *  *  For  a  unit  subject  to  the 
provisions  of  subpart  H  of  this  part, 
which  is  not  required  to  report  emission 
data  on  a  year-round  basis  and  elects  to 
report  only  during  the  ozone  season,  the 
cumulative  ozone  season  heat  input 
shall  be  the  sum  of  the  quarterly  heat 
input  values  for  the  second  and  third 
calendar  quarters  of  the  year. 

(H)  For  each  low  mass  emission  unit 
or  each  low  mass  emission  unit  in  an 
identical  group  of  units,  the  owner  or 
operator  shall  determine  the  cumulative 
quarterly  unit  load  in  megawatts  or 
thousands  of  pounds  of  steam  per  hour. 
The  quarterly  cumulative  unit  load  shall 
be  the  sum  of  the  hourly  unit  load 
values  recorded  under  paragraph  (c)(2) 
of  this  section  and  shall  be  determined 
using  Equation  LM— 5  or  LM-6.  For  a 
unit  subject  to  the  provisions  of  subpart 
H  of  this  part,  which  is  not  required  to 
report  emission  data  on  a  year-round 
basis  and  elects  to  report  only  during 
the  ozone  season,  the  quarterly 
cumulative  load  for  the  second  calendar 
quarter  of  the  year  shall  include  only 
the  unit  loads  for  the  months  of  May 
and  June. 
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MWq„  =    5^  MW        Eq.  LM  -  5  (for  MW  output) 

all-boun 


STq^  =    J],  ST        Eq.  LM  -  6  (for  steam  output) 

ill-houn  ^ 


Where: 

MWq„  =  Sum  of  all  unit  operating  loads 

recorded  during  the  quarter  by  the 

unit  (MW). 
STfuei^tr  =  Sum  of  all  hourly  steam  loads 

recorded  during  the  quarter  by  the 

unit  (klb  of  steam/hr). 
MW  =  Unit  operating  load  for  a 

particular  unit  operating  hour 

(MW). 
ST  =  Unit  steam  load  for  a  particular 

unit  operating  hour  (klb  of  steam/ 

hr). 

(I)*  *  * 
(Eq  LM-8  for  steam  output)  *  *  * 
Where: 

Hlhr  =  Hourly  heat  input  to  the  unit 

(mmBtu). 
MWhr  =  Hourly  operating  load  for  the 

unit  (MW). 
SThr  =  Hourly  steam  load  for  the  unit 

(klb  of  steam/hr). 

(J)*   *  * 
(Eq  LM-8a  for  steam  output)  *  *  • 
Where: 

Hlhr  =  Hourly  heat  input  to  the 
individual  unit  (mmBtu). 

MWhr  =  Hourly  operating  load  for  the 
individual  unit  (MW). 

SThr  =  Hourly  steam  load  for  the 

individual  unit  (klb  of  steam/hr). 

ZMWqtt  all-units  =  Siim  of  the  quarterly 
operating  loads  (from  Eq.  LM-5)  for 
all  units  in  the  group  (MW). 

ZSTqtr  all-units  =  Sum  of  the  quarterly 
steam  loads  (from  Eq.  LM-6)  for  all 
units  in  the  group  (klb  of  steam/hr). 
(4)*  *  * 
(ii)*  '  • 
(A)*  *  * 

(Eq  LM-10)  *   *  * 

Wnox  =  Hourly  NOx  mass  emissions 
(lbs). 

EFnox  =  Either  the  NOx  emission  factor 
from  Table  LM-2  of  this  section  or 
the  fuel-  and  unit-specific  NOx 
emission  rate  determined  under 
paragraph  (c)(l)(iv)  of  this  section 
(Ib/mmBtu).  *  *  * 
*        *        *        * 

(C)  *  *  *  For  a  unit  subject  to  the 
provisions  of  subpart  H  of  this  part, 
which  is  not  required  to  report  emission 
data  on  a  year-round  basis  and  elects  to 
report  only  during  the  ozone  season,  the 
ozone  season  NOx  mass  emissions  for 
the  unit  shall  be  the  sum  of  the 
quarterly  NOx  mass  emissions,  as 


determined  under  paragraph  (c)(4)(ii)(B) 
of  this  section,  for  the  second  and  third 
calendar  quarters  of  the  year. 

***** 

15.  Section  75.20  is  amended  by: 

a.  Revising  paragraphs  (b)(2).  (b)(3)(i), 
(c)(2)(ii),  (c)(2)(iii),  (c)(4)  introductory 
text.  (c)(4)(i)  through  (iii),  (g)(2),  (h)(3), 
(h)(4)  introductory  text,  (h)(4)(i)  and 
(h)(4)(ii); 

b.  In  the  first  sentence  of  paragraph  (a) 
by  removing  the  words  ",  which 
includes  the  automated  data  acquisition 
and  handling  system,  and,  where 
applicable,  the  CO2  continuous 
emission  monitoring  system,"; 

c.  In  the  first  sentence  of  paragraph 
(a)(3)  by  revising  the  words  "section  for 
each  continuous  emission  or  opacity 
monitoring  system  or  component 
thereof,"  to  read  "section,  each", 
removing  the  words  "or  component 
thereof  after  each  of  the  two  additional 
occurrences  of  the  words  "opacity 
monitoring  system"  in  paragraph  (a)(3). 
and  adding  the  word  "conditional" 
before  the  words  "data  validation"  in 
the  last  sentence; 

d.  In  paragraph  (a)(4)(iii)  by  removing 
each  occurrence  of  the  words  "or 
component  thereof,  by  adding  the 
word  "conditional"  immediately  before 
each  occurrence  of  "data  validation", 
and  by  removing  the  words  ",  until  the 
date  and  time  that  the  owner  or  operator 
completes  subsequently  approved  initial 
certification  or  recertification  tests"  that 
appear  at  the  end  of  the  second 
sentence; 

e.  In  paragraph  (a)(4)(iv)  by  removing 
the  words  "or  component  thereof,"; 

f.  In  the  first  sentence  of  paragraph 
(a)(5)(i)  by  removing  the  words  "or 
component  thereof  and  by  adding  the 
words  "(or,  if  the  conditional  data 
validation  procedures  in  paragraphs 
(b)(3)(ii)  through  (b)(3)(ix)  of  this  section 
are  used,  until  a  probationary 
calibration  error  test  is  passed  following 
corrective  actions  in  accordance  with 
paragraph  (b)(3)(ii)  of  this  section)"  after 
the  words  "successfully  completed"; 

g.  hi  paragraphs  (b)(3)(iv)(A), 
(b)(3)(iv)(B).  and  (b)(3)(vii)(A)  by 
revising  each  occurrence  of  the  word 
"consecutive"  to  read  "cumulative"; 

h.  Revising  the  third  and  fourth 
sentences  of  paragraph  (b)(5); 


i.  Removing  the  second  paragraph 
labeled  (c)(l)(v)  and  paragraph 
(h)(4)(iii); 

j.  Adding  new  paragraphs  (c)(2)(iv) 
and  (h)(5); 

k.  In  paragraph  (d)(2)(iii)  by  removing 
the  words  "or  S02-diluent"  in  the  third 
sentence  and  by  adding  the  word 
"cumulative"  after  "168"  in  the  fifth 
sentence; 

1.  In  paragraph  (d)(2)(v)  by  adding  the 
words  "(or  720  hours  in  any  ozone 
season,  for  sources  that  report  emission 
data  only  during  the  ozone  season,  in 
accordance  with  §  75.74(c))"  after  the 
words  "one  calendar  year"  in  the  first 
sentence  and  by  adding  the  words  "(or 
ozone  season,  as  applicable)"  after  the 
words  "per  calendar  year"  in  the  second 
sentence; 

m.  In  the  third  sentence  of  (d)(2)(vii) 
by  adding  the  words  ".  beginning  wdth 
the  letters  "LK"  (e.g.,  "LKl,"  "LK2," 
etc.)"  after  the  words  "replacement 
analyzer"  and  by  adding  the  word 
"shall"  before  the  word  "specify"; 

n.  Adding  a  sentence  to  the  end  of 
paragraph  (g)(l)(i); 

o.  In  paragraph  (g)(5)  by  adding  the 
words  "(or  recertified)"  aiter  the  word 
"certified"  in  the  first  sentence,  adding 
the  words  "or  for  disapproval  of  a 
recertification  request"  and  "or  denial 
of  a  recertification  request"  after, 
respectively,  the  first  and  second 
occurrence  of  the  words  "loss  of 
certification"  in  the  second  sentence, 
removing  the  word  "either"  from  the 
second  sentence,  adding  the  words  "(or 
recertified) '  after  the  word  "certified" 
in  the  final  sentence;  and 

p.  In  the  last  sentence  of  paragraph 
(h)(1)  by  adding  the  word  "acceptable" 
before  the  word  "water-to-fuel". 

The  revisions  and  additions  read  as 
follows: 

S75^    Initial  certification  and 
recertification  procedutM. 

***** 

(b)*  *  * 

(2)  Notification  of  recertification  test 
dates.  The  owner,  operator  or 
designated  representative  shall  submit 
notice  of  testing  dates  for  recertification 
under  this  paragraph  as  specified  in 
§  75.61(a)(l)(u). 

(3)*   *   * 

(i)  The  owner  or  operator  shall  either 
use  substitute  data,  according  to  the 
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standard  missing  data  procedures  in 
§§  75.33  through  75.37,  or  shall  report 
emission  data  using  a  reference  method 
or  another  monitoring  system  that  has 
been  certified  or  approved  for  use  under 
this  part,  in  the  period  extending  from 
the  hour  of  the  replacement, 
modification  or  change  made  to  a 
monitoring  system  that  triggers  the  need 
to  perform  recertification  testing  until 
the  hour  of  successful  completion  of  all 
of  the  required  recertification  tests. 
Alternatively,  if  conditional  data 
validation  is  used,  as  provided  in 
paragraphs  (b)(3){ii)  through  Cb)(3)(ix)  of 
this  section,  the  owner  or  operator  shall 
either  use  substitute  data  or  shall  report 
data  from  a  certified  CEMS  or  reference 
method,  beginning  with  the  hour  of  the 
replacement,  modification,  or  change 
made  to  the  monitoring  system  until  the 
hour  in  which  a  probationary 
calibration  error  test  (according  to 
paragraph  (b)(3)(ii)  of  this  section)  is 
passed.  Notwithstanding  this 
requirement,  if  the  replacement, 
modification,  or  change  requiring 
recertification  of  the  CEMS  is  such  that 
the  historical  data  stream  is  no  longer 
representative  (e.g.,  where  the  SO2 
concentration  and  stack  flow  rate 
change  significantly  after  installation  of 
a  wet  scrubber),  the  owner  or  operator 
shall  substitute  for  missing  data  as 
follows,  in  lieu  of  using  the  standard 
missing  data  procediu^s  in  §§  75.33 
through  75.37:  for  a  change  that  results 
in  a  significantly  higher  concentration 
or  flow  rate,  substitute  maximum 
potential  values  according  to  the 
procediues  in  paragraph  (a)(5)  of  this 
section;  or  for  a  change  that  results  in 
a  significantly  lower  concentration  or 
flow  rate,  substitute  data  using  the 
standard  missing  data  procedures.  The 
owner  or  operator  shall  then  use  the 
initial  missing  data  procedures  in 
§  75.31,  beginning  with  the  first  hour  of 
quality  assured  data  obtained  with  the 
recertified  monitoring  system,  imless 
otherwise  provided  by  §  75.34  for  units 
with  add-on  emission  controls.  The  first 
hovu  of  quality-assured  data  for  the 
recertified  monitoring  system  shall 
either  be  the  hour  after  all  recertification 
tests  have  been  completed  or,  if 
conditional  data  validation  is  used,  the 
first  quality-assured  hour  shall  be 
determined  in  accordance  with 
paragraphs  (b)(3)(ii)  through  (b)(3)(ix)  of 
this  section. 
•        *        •        •        * 

(5)  Approval  or  disapproval  of  request 
for  recertification.  *   *   *  In  the  event 
that  a  recertification  application  is 
disapproved,  data  bom  the  monitoring 
system  are  invalidated  and  the 
apjkUcable  missing  data  procedures  in 


§§  75.31  or  75.33  shall  be  used  bom  the 
date  and  hoiu  of  receipt  of  the 
disapproval  notice  back  to  the  hour  of 
the  adjustment  or  change  to  the  CEMS 
that  triggered  the  need  for  recertification 
testing  or,  if  the  conditional  data 
validation  procedures  in  paragraphs 
(b){3){ii)  through  (b)(3)(ix)  of  this  section 
were  used,  back  to  the  hour  of  the 
probationary  calibration  error  test  that 
began  the  recertification  test  period. 
Data  from  the  monitoring  system  remain 
invalid  imtil  all  required  recertification 
tests  have  been  passed  or  until  a 
subsequent  probationary  calibration 
error  test  is  passed,  beginning  a  new 
recertification  test  period.  *  *  * 

(c)*  •  • 

(2)*   *   * 

(ii)  Relative  accuracy  test  audits,  as 
follows: 

(A)  For  a  flow  monitor  installed  on  a 
peaking  unit  or  bypass  stack,  a  single- 
load  RATA  at  the  normal  load  level,  as 
defined  in  section  6.5.2.1(d)  of  appendix 
A  to  this  part;  or 

(B)  For  all  other  flow  monitors,  a 
RATA  at  each  of  the  three  load  levels  (or 
operational  levels)  corresponding  to  the 
three  flue  gas  velocities  described  in 
section  6.5.2(a)  of  appendix  A  to  this 
part; 

(iii)  A  bias  test  for  the  single-load  flow 
RATA  described  in  paragraph 
(c)(2)(ii)(A)  of  this  section;  and 

(iv)  A  bias  test  (or  bias  tests)  for  the 
3-level  flow  RATA  described  in 
paragraph  (c)(2)(ii)(B)  of  this  section,  at 
the  following  load  or  operational 
level(s): 

(A)  At  each  load  level  designated  as 
normal  under  section  6.5.2.1(d)  of 
appendix  A  to  this  part,  for  units  that 
produce  electrical  or  thermal  output;  or 

(B)  At  the  operational  level  identified 
as  normal  in  section  6.5.2.1(d)  of 
appendix  A  to  this  part,  for  units  that  do 
not  produce  electrical  or  thermal 
output. 
***** 

(4)  For  each  CO2  pollutant 
concentration  monitor,  each  CO2 
monitoring  system  that  uses  an  02 
monitor  to  determine  CO2 
concentration,  and  each  diluent  gas 
monitor  used  only  to  monitor  heat  input 
rate: 

(i)  A  7-day  calibration  errqr  test; 

(ii)  A  linearity  check;         > 

(iii)  A  relative  acciuacy  test  audit, 
where,  for  an  O2  monitor  used  to 
determine  CO2  concentration,  the  CO2 
reference  method  shall  be  used  for  the 
RATA;  and 
***** 

(g)*  *   * 
(D*  *  * 

(i)  *  *  *  For  orifice,  nozzle,  and 
venturi-type  flowmeters,  the  results  of 


primary  element  visual  inspections  and/ 
or  calibrations  of  the  transmitters  or 
transducers  shall  also  be  provided. 

***** 

(2)  Initial  certification,  recertification, 
and  QA  testing  notification.  The 
designated  representative  shall  provide 
initial  certification  testing  notificatioil, 
recertification  testing  notification,  and 
routine  periodic  retesting  notification 
for  an  excepted  monitoring  system 
under  appendix  E  to  this  part  as 
specified  in  §  75.61.  Initial  certification 
testing  notification,  recertification 
testing  notification,  or  periodic  quality 
assiuance  testing  notification  is  not 
required  for  an  excepted  monitoring 
system  imder  appendix  D  to  this  part. 
***** 

(h)*  *  * 

*        *        •        *        * 

(3)  Approval  of  certification 
applications.  The  provisions  for  the 
certification  application  formal  approval 
process  in  the  introductory  text  of 
paragraph  (a)(4)  and  in  paragraphs 
(a)(4T(i),  (ii),  and  (iv)  of  this  section  shall 
apply,  except  that  "continuous  emission 
or  opacity  monitoring  system"  shall  be 
replaced  with  "low  mass  emissions 
excepted  methodology."  Provisional 
certification  status  for  the  low  mass 
emissions  methodology  begins  when  a 
complete  certification  application  is 
received,  and  the  methodology  is 
considered  to  be  certified  either  upon 
receipt  of  a  written  approval  notice  from 
the  Administrator  or,  if  such  notice  is 
not  provided,  at  the  end  of  the 
Administrator's  120  day  review  period. 
However,  in  contrast  to  CEM  systems  or 
appendix  D  and  E  monitoring  systems, 

a  provisionally  certified  or  certified  low 
mass  emissions  excepted  methodology 
may  not  be  used  to  report  data  under  the 
Acid  Rain  Program  or  in  a  NOx  mass 
emissions  reduction  program  under 
subpart  H  of  this  part  prior  to  the 
applicable  commencement  date 
specified  in  §  75.19(a)(l)(ii). 

(4)  Disapproval  of  low  mass  emissions 
unit  certification  applications.  If  the 
Administrator  determines  that  the 
certification  application  for  a  low  mass 
emissions  unit  does  not  demonstrate 
that  the  unit  meets  the  requirements  of 
§§  75.19(a)  and  (b),  the  Administrator 
shall  issue  a  written  notice  of 
disapproval  of  the  certification 
application  within  120  days  of  receipt. 
By  issuing  the  notice  of  disapproval,  the 
provisional  certification  is  invalidated 
by  the  Administrator,  and  any  emission 
data  reported  using  the  excepted 
methodology  during  the  Administrator's 
120-day  review  period  shall  be 
considered  invalid.  The  owner  or 
operator  shall  use  the  following 
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procediu^s  when  a  certification 
application  is  disapproved: 

(i)  The  owner  or  operator  shall 
substitute  the  following  values,  as 
applicable,  for  each  hour  of  unit 
operation  in  which  data  were  reported 
using  the  low  mass  emissions 
methodology  imtil  such  time,  date,  and 
hour  as  continuous  emission  monitoring 
systems  or  excepted  monitoring 
systems,  where  applicable,  are  installed 
and  provisionally  certified:  the 
maximum  potential  concentration  of 
SO2,  as  defined  in  section  2.1.1.1  of 
appendix  A  to  this  part;  the  maximum 
potential  fuel  flowrate,  as  defined  in 
section  2.4.2  of  appendix  D  to  this  part; 
the  maximum  potential  values  of  fuel 
sulfur  content,  GCV,  and  density  (if 
applicable)  in  Table  1>€  of  appendix  D 
to  this  part;  the  maximum  potential 
NOx  emission  rate,  as  defined  in  §  72.2 
of  this  chapter:  the  maximum  potential 
flow  rate,  as  defined  in  section  2.1.4.1 
of  appendix  A  to  this  part;  or  the 
maximum  potential  CO2  concentration 
as  defined  in  section  2.1.3.1  of  appendix 
A  to  this  part.  For  a  unit  subject  to  a 
State  or  federal  NOx  mass  reduction 
program  where  the  owner  or  bperator 
intends  to  monitor  NOx  mass  emissions 
with  a  NOx  pollutant  concentration 
monitor  and  a  flow  monitoring  system, 
substitute  for  NOx  concentration  using 
the  maximum  potential  concentration  of 
NOx,  as  defined  in  section  2.1.2.1  of 
appendix  A  to  this  part,  and  substitute 
for  volumetric  flow  using  the  maximiun 
potential  flow  rate,  as  defined  in  section 
'2.1.4.1  of  appendix  A  to  this  part;  and 
(ii)  The  designated  representative 
shall  submit  a  notification  of 
certification  test  dates  for  the  required 
monitoring  systems,  as  specified  in 
§  75.61(a)(l)(ii),  and  shall  submit  a 
certification  application  according  to 
the  procedures  in  paragraph  (a)(2)  of 
this  section. 

(5)  Recertification.  Recertification  of 
an  approved  low  mass  emissions 
excepted  methodology  is  not  required. 
Once  the  Administrator  has  approved 
the  methodology  for  use,  the  owner  or 
operator  is  subject  to  the  on-going 
qualification  and  disqualification 
procedures  in  §  75.19(b)(1),  on  an 
annual  basis. 

§75^1    [Amended]. 

16.  Section  75.21  is  amended  by: 
a.  In  paragraph  (a)(7)  by  adding  the 
words  "only  for  infirequent,  non-routine 
operation  (e.g.,"  after  the  words  "higher 
sulfur  fuel(s)"  in  the  first  sentence,  by 
adding  a  closing  parenthesis  after  the 
words  "short-term  testing"  in  the  first 
sentence,  and  by  revising  in  the  last 
sentence  the  words  "720  unit  (or  stack) 
operating  hour  grace  period"  to  read 


"grace  period  of  720  ciunulative  unit  or 
stack  operating  hours"; 

b.  In  paragraph  (a)(8)  by  removing  the 
words  "On  and  after  April  1,  2000"  and 
by  capitalizing  the  initial  occoirrence  of 
the  word  "the"; 

c.  In  paragraph  (a)(9)  by  revising  in 
the  first  sentence  the  words  "exempted 
under  paragraphs  (a)(6)  or  (a)(7)  of  this 
section  from  the  SO2  RATA 
requirements  of  this  part"  to  read 
"exempted  firom  the  SO2  RATA 
requirements  of  this  part  imder 
paragraphs  (a)(6)  or  (a)(7)  of  this 
section",  and  by  revising  in  the  last 
sentence  the  words  "720  imit  (or  stack) 
operating  hour  grace  period"  to  read 
"grace  period  of  720  cumulative  unit  or 
stack  operating  hours";  and 

d.  In  paragraph  (e)(2)  by  removing  the 
word  "another". 

17.  Section  75.22  is  amended  by: 

a.  Removing  the  last  sentence  of 
paragraph  (a)  introductory  text; 

b.  In  the  last  sentence  of  paragraph 
(a)(4)  by  revising  the  word  "techniques" 
to  read  "wet  bulb-dry  bulb  technique"; 
and 

c.  Adding  a  sentence  to  the  end  of 
paragraph  (a)(5). 

The  revisions  and  additions  read  as 
follows: 

§  75^    Reference  test  methods. 

(a)*   *   * 

(5)  '  *  *  AltemaUvely,  Method  20 
may  be  used  as  the  reference  method  for 
relative  accin-acy  test  audits  of  NOx 
CEMS  installed  on  combustion  tuihines. 
***** 

18.  Section  75.24  is  amended  by: 

a.  Revising  paragraph  (a)(1);  and 

b.  In  paragraph  rc)(2)  by  removing  the 
words  "or  certified  portable  monitor 

or  . 
The  revisions  read  as  follows: 

§  75.24    Out-of-control  periods  and 
adjustment  for  system  bias. 

(a)  *  *  * 

(1)  For  daily  calibration  error  tests,  an 
out-of-control  period  occiu^  when  the 
calibration  error  of  a  pollutant 
concentration  monitor  exceeds  the 
applicable  specification  in  section  2.1.4 
of  appendix  B  to  this  part. 
*        *        •        *        * 

19.  Section  75.30  is  amended  by: 

a.  In  paragraph  (a)(6)  by  removing  the 
period  at  the  end  of  the  paragraph  and 
replacing  it  with  ";  or"; 

D.  Adding  new  paragraphs  (a)(7)  and 
(a)(8); 

c.  In  the  first  sentence  of  paragraph  (b) 
by  adding  the  words  "percent 
moisture,"  after  the  words  "flow  rate,"; 
and 

d.  In  paragraphs  (d)(1)  and  (d)(2)  by 
removing  the  words  "§  75.54(b)(5)  or" 
and  the  words  "as  applicable,". 


The  revisions  and  additions  read  as 
follows: 

§75.30    General  proviskMis. 

(a)*  '  • 

(7)  A  valid,  quality-assured  hour  of 
moisture  data  (in  percent  H2O)  has  not 
been  measured  or  recorded  for  an 
affected  unit,  either  by  a  certified 
moisture  monitoring  system  or  an 
approved  alternative  monitoring  method 
imder  subpart  E  of  this  part.  This 
requirement  does  not  apply  when  a 
default  percent  moisture  value,  as 
provided  in  §§  75.11(b)  or  75.12(b),  is 
used  to  account  for  the  hourly  moisture 
content  of  the  stack  gas;  or 

(8)  A  valid,  quality-assured  hour  of 
heat  input  rate  data  (in  mmBtu/ht-)  has 
not  been  measured  and  recorded  for  a 
unit  from  a  certified  flow  monitor  and 
a  certified  diluent  (CO2  or  O2)  monitor 
or  by  an  approved  alternative 
monitoring  system  under  subpart  E  of 
this  part. 
***** 

20.  Section  75.31  is  amended  by: 

a.  Revising  the  first  sentence  of^ 
paragraph  (a); 

b.  Revising  paragraphs  (c) 
introductory  text  and  (c)(1); 

c.  Adding  a  new  sentence  to  the 
beginning  of  paragraph  (c)(2); 

d.  In  paragraph  (c)(3)  by  adding  the 
words  "(or  for  non-load-based  units 
using  operational  bins,  when  no  prior 
quality-assured  data  exist  in  the 
corresponding  operational  bin)"  after 
the  words  "higher  load  range";  and 

e.  Adding  a  new  paragraph  (d). 
The  revisions  and  additions  read  as 

follows: 

§  75.31    inttiat  missing  data  procedures. 

(a)  During  the  first  720  quality- 
assiu«d  monitor  operating  hoiu^ 
following  initial  certification  of  the 
required  SO2.  CO2,  O2  or  moisture 
monitoring  system(s)  at  a  particular  unit 
or  stack  location  (i.e.,  the  date  and  time 
at  which  quality  assured  data  begins  to 
be  recorded  by  CEMS(s)  installed  at  that 
location),  and  during  the  first  2,160 
quality-assured  monitor  operating  hours 
following  initial  certification  of  the 
required  NOx-diluent.  NOx 
concentration,  or  flow  monitoring 
system(s)  at  the  unit  or  stack  location, 
the  owner  or  operator  shall  provide 
substitute  data  required  under  this 
subpart  according  to  the  procedures  in 
paragraphs  (b)  and  (c)  of  this  section. 


(c)  Volumetric  flow  and  NO\  emission 
rate  or  NOx  concentration  data  (load 
ranges  or  operational  bins  used).  The 
procedures  in  this  paragraph  apply  to 
affected  units  for  which  load-based 
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ranges  or  non-load-based  operational 
bins,  as  defined,  respectively,  in 
sections  2  and  3  of  appendix  C  to  this 
pait  are  used  to  provide  substitute  NOx 
and  flow  rate  data.  For  each  hour  of 
missing  volmnetric  flow  rate  data,  NOx 
emission  rate  data,  or  NOx 
concentration  data  used  to  determine 
NOx  mass  emissions: 

(1)  Whenever  prior  quality-assured 
data  exist  in  the  load  range  (or 
operational  bin)  corresponding  to  the 
operating  load  (or  operating  conditions) 
at  the  time  of  the  missing  data  period, 
the  owner  or  operator  shall  substitute, 
by  means  of  the  automated  data 
acquisition  and  handling  system,  for 
each  hour  of  missing  data,  the 
arithmetic  average  of  all  of  the  prior 
quahty-assured  hoinly  flow  rates,  NOx 
emission  rates,  or  NOx  concentrations 
in  the  corresponding  load  range  (or 
operational  bin)  as  determined  using  the 
procedure  in  appendix  C  to  this  part. 
When  non-load-based  operational  bins 
are  used,  if  essential  operating  or 
parametric  data  are  imavailable  for  any 
hour  in  the  missing  data  period,  such 
that  the  operational  bin  cannot  be 
determined,  the  owner  or  operator  shall, 
for  that  horn,  substitute  (as  applicable) 
the  maximum  potential  flow  rate  as 
specified  in  section  2.1.4.1  of  appendix 
A  to  this  part  or  the  maximiun  potential 
NOx  emission  rate  or  the  maximum 
[>otential  NOx  concentration  as 
.  specified  in  section  2.1.2.1  of  appendix 
A  to  this  part. 

(2)  This  paragraph  (c)(2)  does  not 
apply  to  non-load-based  imits  using 
operational  bins.  *  *  * 
***** 

(d)  Non-load-based  volumetric  flow 
and  NO\  emission  rate  or  NOx 
concentration  data  (operational  bins  not 
used).  The  procedines  in  this  paragraph 
apply  only  to  affected  units  that  do  not 
produce  electrical  output  (in  megawatts) 
or  thermal  output  (in  klb/hr  of  steam) 
and  for  which  operational  hins  are  not 
used.  For  each  hour  of  missing 


volmnetric  flow  rate  data,  NOx  emission 
rate  data,  or  NOx  concentration  data 
used  to  determine  NOx  mass  amissions: 

(1)  Whenever  prior  quality -assured 
data  exist  at  the  time  of  the  missing  data 
period,  the  owner  or  operator  shall 
substitute,  by  means  of  the  automated 
data  acquisition  and  handling  system, 
for  each  hour  of  missing  data,  the 
arithmetic  average  of  all  of  the  prior 
quality-assured  hoinly  average  flow 
rates  or  NOx  emission  rates  or  NOx 
concentrations. 

(2)  Whenever  no  prior  quality-assined 
flow  rate.  NOx  emission  rate,  or  NOx 
concentration  data  exist,  the  owner  or 
operator  shall,  as  applicable,  substitute 
for  each  hour  of  missing  data,  the 
maximiun  potential  flow  rate  as 
specified  in  section  2.1.4.1  of  appendix 
A  to  this  part  or  the  maximum  potential 
NOx  emission  rate  or  the  maximum 
potential  NOx  concentration  as 
specified  in  section  2.1.2.1  of  appendix 
A  to  this  part. 

21.  Section  75.32  is  amended  bv: 

a.  Revising  paragraph  (a)  introductory 
text: 

b.  In  paragraph  (a)(1)  by  adding  the 
words  "or  stack"  sifter  the  word  "unit" 
and  revising  the  word  "equation"  to 
read  "Equation";  and 

c.  Revising  paragraph  (a)(2)  and  the 
first  three  sentences  of  paragraph  (a)(3). 

The  revisions  and  additions  read  as 
follows: 

§  75.32    Determination  of  monitor  data 
availability  for  standard  missing  data 
prooaduras. 

(a)  Following  initial  certification  of 
the  required  SO2,  CO2,  O2  or  moistiue 
monitoring  system{s)  at  a  particular  imit 
or  stack  location  (i.e.,  the  date  and  time 
at  which  quality  assiued  data  begins  to 
be  recorded  by  CEMS(s)  at  that 
location),  the  owner  or  operator  shall, 
upon  completion  of  the  first  720  quality- 
assured  monitor  operating  hours, 
calculate  and  record,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  the  percent  monitor 


data  availability  for  the  SO2  pollutant 
concentration  monitor,  the  CO2 
pollutant  concentration  monitor,  the  O2 
or  CO2  diluent  monitor  used  to  calculate 
heat  input,  and  the  moistine  monitoring 
system  (as  applicable).  Similarly, 
following  initial  certification  of  the 
required  NOx-diluent,  NOx 
concentration,  or  flow  monitoring 
system(s)  at  a  unit  or  stack  location,  the 
owner  or  operator  shall,  upon 
completion  of  the  first  2,160  quality- 
assured  monitor  operating  horns, 
calculate  and  record,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  the  percent  monitor 
data  availability  for  the  flow  monitor, 
the  NOx-diluent  monitoring  system,  and 
the  NOx  concentration  monitoring 
system  (as  applicable).  Notwithstanding 
these  requirements,  if  three  years 
(26,280  clock  hours  )  have  elapsed  since 
the  date  and  hour  of  initial  certification 
and  fewer  than  720  (or  2,160,  as 
applicable)  quality-assured  monitor 
operating  horns  have  been  recorded,  the 
owner  or  operator  shall  begin 
calculating  and  recording  the  percent 
monitor  data  availability.  The  percent 
monitor  data  availability  shall  be 
calcidated  for  each  monitored  parameter 
at  each  unit  or  stack  location,  as  follows: 
***** 

(2)  Upon  completion  of  8,760  unit  or 
stack  operating  hours  following  initial 
certification  and  thereafter,  the  owner  or 
operator  shall,  for  the  purpose  of 
applying  the  standard  missing  data 
procedures  of  §  75.33,  use  Equation  9  to 
calculate,  hoinly,  percent  monitor  data 
availability.  Notwithstanding  this 
requirement,  if  three  years  (26,280  clock 
hours)  have  elapsed  since  initial 
certification  and  fewer  than  8,760  imit 
or  stack  operating  horns  have  been 
accvunulated,  the  owner  or  operator 
shall  begin  using  a  modified  version  of 
Equation  9,  as  described  in  paragraph 
{a)(3)  of  this  section. 


Percent 
monitor  data  = 
availability 


Total  unit  operating  hours 
for  which  quality-assured  data 
were  recorded  during  previous 

8,760  unit  operating  hours 

8,760 


xlOO 


(Eq.  9) 


(3)  When  calculating  percent  monitor 
data  availability  using  Equation  8  or  9, 
the  owner  or  operator  shall  include  all 
imit  operating  hours,  and  all  monitor 
operating  hours  for  which  quality- 
assured  data  were  recorded  by  a 
certified  primary  monitor;  a  certified 
redimdant  or  non-redundant  backup 


monitor  or  a  reference  method  for  that 
imit;  or  by  an  approved  alternative 
monitoring  system  under  subpart  E  of 
this  part.  No  hours  from  more  than  three 
years  (26,280  clock  hours)  earlier  shall 
be  used  in  Equation  9.  For  a  unit  that 
has  accumulated  fewer  than  8,760  unit 
or  stack  operating  hours  in  the  previous 


three  years  (26,280  clock  hours),  use  the 
words  "in  the  previous  three  years" 
instead  of  "during  previous  8,760  unit 
or  stack  operating  hours"  in  Equation  9, 
and  use  "total  unit  or  stack  operating 
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hours  in  the  previous  three  years" 
instead  of  "8.760."  *  *  * 

***** 

22.  Section  75.33  is  amended  bv: 

a.  Revising  paragraphs  (a)  and  (c) 
introductory  text; 

b.  Adding  paragraphs  (b)(5).  (b)(6), 
(b)(7).  (c)(7).  (c)(8).  {c)(9).  (c)(10).  (d). 
and  (e); 

c.  In  paragraphs  (c)(1)  introductory 
text  and  (c)(2)  introductory  text  by 
removing  the  words  "or  continuous 
emission  monitoring  system"; 

d.  hi  paragraphs  (c)(l)(i).  (c)(l)(ii)(A). 
(c}(2)(i).  (c)(2)(ii)(A).  and  (c)(3)  by 
adding  the  words  "or  operational  bin" 
after  each  occurrence  of  the  words  "unit 
load  range"; 

e.  In  paragraph  (c)(3)  by  removing  the 
words  "section  2  of; 

f.  In  paragraph  (c)(4)  by  adding  a 
sentence  to  the  end  of  the  paragraph; 

g.  In  paragraph  (c)(5)  by  adding  a  new 
first  sentence  and  by  adding  the  words 
"recording  during  the  previous  2.160 
quality-assured  monitor  operating 
hours"  before  the  words  "at  the  next"; 

h.  In  paragraph  (c)(6)  by  revising  the 
words  "or  a  higher  load  range"  to  read 
"(or  a  higher  load  range)  or  for  the 
corresponding  operational  bin";  and 

i.  Redesignating  Tables  1  and  2  fi-om 
paragraph  to  follow  paragraph  (c)(9)  and 
revising  them. 

The  revisions  and  additions  read  as^ 
follows: 

§  75.33    Standard  missing  data  procedures 
for  SO2,  NOx  and  flow  rate. 

(a)  Following  initial  certification  of 
the  required  SO2.  NOx.  and  flow  rate 
monitoring  system(s)  at  a  particular  unit 
or  stack  location  (i.e.,  the  date  and  time 
at  which  quality  assured  data  begins  to 
be  recorded  by  CEMS(s)  at  that  location) 
and  upon  completion  of  the  first  720 
quality-assured  monitor  operating  hours 
(for  SO2 )  or  the  first  2.160  quality 
assured  monitor  operating  hours  (for 
flow,  NOx  emission  rate,  or  NOx 
concentration),  the  owner  or  operator 
shall  provide  substitute  data  required 
under  this  subpart  according  to  the 
procedures  in  paragraphs  (b)  and  (c)  of 
this  section  and  depicted  in  Table  1 
(SO2)  and  Table  2  of  tiiis  section  (  NOx, 
flow).  Notwithstanding  these 
requirements,  if  three  years  (26,280 
clock  hours)  have  elapsed  since  the  date 
and  hour  of  initial  certification,  and 
fewer  than  720  (or  2,160.  as  applicable) 
quality  assured  monitor  operating  hours 
have  been  recorded,  the  owner  or 
operator  shall  begin  using  the  missing 
data  procedures  of  this  section.  The 
owner  or  operator  of  a  unit  shall 
substitute  for  missing  data  using 
quality-assured  monitor  operating  hours 
of  data  from  no  earlier  than  three  years 
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(26,280  clock  hours)  prior  to  the  date 
and  time  of  the  missing  data  period, 
(b)  *  *  *  ^ 

(5)  The  owner  or  operator  may,  for 
units  that  combust  more  than  one  type 
of  fuel,  elect  to  implement  the  missing 
data  routines  in  paragraphs  (b)(1) 
through  (b)(4)  of  this  section  on  a  fuel- 
specific  basis.  If  this  option  is  selected, 
the  owner  or  operator  shall  document 
this  in  the  monitoring  plan  required 
under  §  75,53.  To  implement  this 
option,  the  owner  or  operator  shall 
create  and  maintain  a  separate  SO2 
concentration  database  for  each  type  of 
fuel  (or  blend),  in  order  to  obtain  the 
appropriate  substitute  data  values  when 
that  fuel  (or  blend)  is  combusted.  Also, 
for  the  purposes  of  providing  substitute 
data  under  paragraph  (b)(4)  of  this 
section,  a  separate,  fuel-specific 
maximum  potential  SO2  concentration 
(MPC)  value  shall  be  determined  for 
each  type  of  fuel  (or  blend)  combusted 
in  the  unit,  in  a  manner  consistent  with 
section  2.1.1.1  of  appendix  A  to  this 
part.  For  fuel  that  qualifies  as  pipeline 
natural  gas  or  natural  gas  (as  defined  in 
§  72.2  of  this  chapter),  the  owner  or 
operator  shall,  for  the  purposes  of 
determining  the  MPC,  either  determine 
the  maximum  total  sulfur  content  and 
minimum  gross  calorific  value  (GCV)  of 
the  gas  by  fuel  sampling  and  anadysis  or 
shall  use  a  default  total  sulfur  content 
of  0.05  percent  by  weight  (dry  basis)  and 
a  default  GCV  value  of  950  Btu/scf.  The 
exact  methodology  used  to  determine 
each  fuel-specific  MPC  value  shall  be 
documented  in  the  monitoring  plan  for 
the  unit  or  stack. 

(6)  If  the  owner  or  operator  elects  to 
switch  from  non-fuel-specific  missing 
data  routines  to  fuel-specific  routines 
(as  described  in  paragraph  (b)(5)  of  this 
section)  and  if,  at  the  time  of  the  change, 
the  initial  missing  data  procedures  of 
§  75.31  have  previously  been  completed 
on  a  non-fuel-specific  basis  and  the 
calculation  of  percent  monitor  data 
availability  and  use  of  the  standard 
missing  data  procedures  has  begun  in 
accordance  with  §§  75.32  and  75.33,  the 
owner  or  operator  need  not  repeat  the 
initial  missing  data  procedines  on  a 
fuel-specific  basis.  Rather,  the 
calculation  of  percent  monitor  data 
availability  may  continue 
uninterrupted,  and  the  fuel-specific  SO2 
concentration  databases  may  be  created 
prospectively,  beginning  at  the  time  of 
the  change.  Alternatively,  the  databases 
may  be  created  fi-om  historical  CEM 
data,  if  records  are  available 
documenting  the  type  of  fuel  combusted 
during  each  quality-assured  monitor 
operating  hour.  If,  at  the  time  of  the 
missing  data  period,  there  is  at  least 
one,  but  fewer  than  720  quality-assured 


monitor  operating  hours  of  fuel-specific 
SO2  concentration  data  in  a  particular 
database,  use  whatever  data  are  in  the 
database,  for  the  purposes  of  the 
lookback  periods  described  iti  §  75.33, 
paragraphs  (b)(l)(ii)(A),  {b)(2)(ii)(A),  and 
(b)(3).  If  there  are  no  quality-assured 
monitor  operating  hours  of  fuel-specific 
SO2  concentration  data  in  a  particular 
database,  report  the  fuel-specific  MPC 
value  determined  under  paragraph  (b)(5) 
of  this  section  for  each  hour  of  the 
missing  data  period. 

(7)  Table  1  of  this  section  summarizes 
the  provisions  of  paragraphs  (b)(1) 
through  (b)(6)  of  this  section. 

(c)  Volumetric  flow  rate,  NOx 
emission  rate  and  NOx  concentration 
data.  Use  the  procedures  in  this 
paragraph  to  provide  substitute  NOx 
and  flow  rate  data  for  all  affected  units 
for  which  load-based  ranges  have  been 
defined  in  accordance  with  section  2  of 
appendix  C  to  this  part.  For  units  that    . 
do  not  produce  electrical  or  thermal 
output  (i.e.,  non-load-based  units),  use 
the  procedures  in  this  paragraph  only  to 
provide  substitute  data  for  volumetric 
flow  rate,  and  only  if  operational  bins 
have  been  defined  for  the  unit,  as 
described  in  section  3  of  appendix  C  to 
this  part.  Otherwise,  use  the  applicable 
missing  data  procedures  in  paragraph 
(d)  or  (e)  of  this  section  for  non-load- 
based  units.  For  each  hour  of  missing 
volumetric  flow  rate  data,  NOx  emission 
rate  data,  or  NOx  concentration  data 
used  to  determine  NOx  mass  emissions: 
***** 

(4)  *  *  *  In  addition,  when  non-load- 
based  operational  bins  are  used,  the 
owner  or  operator  shall  substitute  (as 
applicable)  the  maximum  potential  flow 
rate  for  any  hour  in  the  missing  data 
period  in  which  essential  operating  or 
parametric  data  are  unavailable  and  the 
operational  bin  cannot  be  determined. 

(5)  This  paragraph  does  not  apply  to 
non-load-based  affected  units  using 
operational  bins.  *  *  * 
***** 

(7)  If  there  are  fewer  than  2,160 
quality-assured  monitor  operating  hours 
in  a  load  range  or  operational  bin,  use 
whatever  data  are  in  the  load  range  or 
bin  for  purposes  of  the  lookback  periods 
described  in  paragraphs  (c)(l)(i), 
(c)(l)(ii)(A),  (c)(2)(i).  (c)(2)(ii)(A),  (c)(3). 
and  (c)(5)  of  this  section. 

(8)  This  paragraph  (c)  (8)  does  not 
apply  to  affected  units  using  non-load- 
based  operational  bins.  The  owner  or 
operator  may,  for  units  that  combust 
more  than  one  type  of  fuel,  elect  to 
implement  the  missing  data  routines  in 
paragraphs  (c)(1)  tinough  (c)(7)  of  tiiis 
section  on  a  fuel-specific  basis.  If  this 
option  is  selected,  the  owner  or  operator 
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shall  document  this  in  the  monitoring 
plan  required  under  §  75.53.  To 
implement  this  option,  the  owner  or 
operator  shall  (as  applicable)  create  and 
maintain  a  separate  flow  rate,  NOx 
emission  rate,  or  NOx  concentration 
database  for  each  type  of  fuel,  in  order 
to  obtain  the  appropriate  substitute  data 
values  when  that  fuel  is  combusted. 
Also,  for  the  piuposes  of  providing 
substitute  data  under  paragraph  (c)(4)  of 
this  section,  a  separate,  fuel-specific 
maximiun  potential  concentration 
(MPC),  maximum  potential  NOx 
emission  rate  (MER),  or  maximiun 
potential  flow  rate  (MPF)  value  (as 
applicable)  shall  be  determined  for  each 
type  of  fuel  combusted  in  the  unit,  in  a 
maimer  consistent  with  section  2.1.2.1 
or  2.1.4.1  of  appendix  A  to  this  part. 
The  exact  mediodology  used  to 
determine  each  fuel-specific  MPC,  MPF, 
or  MER  value  shall  be  documented  in 


the  monitoring  plan  for  the  unit  or 
stack. 

(9)  This  paragraph  (c)(9)  does  not 
apply  to  affected  units  using  non-load- 
based  operational  bins.  If  the  owner  or 
operator  elects  to  switch  fix>m  non-fuel- 
specific  missing  data  routines  to  fuel- 
specific  routines  (as  described  in 
paragraph  (b)(8)  of  this  section)  and  if, 
at  the  time  of  the  change,  the  initial 
missing  data  procedures  of  §  75.31  have 
previously  been  completed  on  a  non- 
fuel-specific  basis  and  the  calculation  of 
percent  monitor  data  availability  and 
use  of  the  standard  missing  data 
procedures  has  begun  in  accordance 
with  §§  75.32  and  75.33,  the  owner  or 
operator  need  not  repeat  the  initial 
missing  data  procedures  on  a  fuel- 
specific  basis.  Rather,  the  calculation  of 
percent  monitor  data  availability  may 
continue  uninterrupted,  and  the  fuel- 
specific  NOx  or  flow  rate  databases  may 
be  created  prospectively,  beginning  at 


the  time  of  the  change.  Alternatively, 
the  databases  may  be  created  itom 
historical  CEM  data,  if  records  are 
available  documenting  the  type  of  fuel 
combusted  during  each  quality-assiued 
monitor  operating  hour.  If,  at  the  time 
of  the  missing  data  period,  there  is  at 
least  one,  but  fewer  than  2,160  quality- 
assured  monitor  operating  hours  of  fuel- 
specific  NOx  or  flow  rate  data  in  a 
particular  load  range,  use  whatever  data 
are  in  the  load  range,  for  the  purposes 
of  the  lookback  periods  described  in 
paragraphs  (c)(l)(i),  (c)(l)(ii)(A),  (c)(2)(i), 
(c)(2)(ii)(A),  and  (c)(3)  of  this  section.  If 
there  are  no  quality-assured  monitor 
operating  hours  of  fuel-specific  NOx  or 
flow  rate  data  in  a  particular  load  range 
(or  a  higher  range),  report  the 
appropriate  fuel-specific  maximiun 
potential  value  determined  under 
paragraph  (c)(2)(ii)(B)(8)  of  this  section. 
Tables  1  and  2  follow: 


Table  1.— Missing  Data  Procedure  for  SO2  CEMS,  CO2  CEMS,  Moisture  CEMS  and  Diluent  (CO2  or  O2) 

Monitors  for  Heat  Input  Determination 


Trigger  conditions 


Monitor  data  availatMlity 
(percent) 


95  or  more 


90  or  more,  but  below  95 


80  or  more,  but  below  90 
Below  80 


Duration  (N)  of  CEMS 
outage 
(hours)  2 


N^24 
N>24 


N>8 


Calculation  routirws 


Method 


N>0 


N>0 


Average 

For  SO2,  CO2.  and  H2O**,  the  greater  o» 

Average 

90th  percentile^  

For  62  and  HjO*.  the  lesser  of 

Average 

lOtti  percentile  

Average 

For  SO2,  CO2,  and  H2O**,  the  greater  of:. 

Average 

95th  percentile^  

For  O2  and  H20'',  the  lesser  of:. 

Average 

5th  percentile  

For  SO2,  CO2,  and  H2O**,  Maximum  value  ^ 

For  O2  and  H20»:  Minimum  value  ^  

Maxifhum  potential  concentrations  or  %  (for 
SO2,  CO2,  and  H2O**)  or  Minimum  poten- 
tial concentration  or  %  (for  O2  and  HzO"). 


Lookback  period 


yHB/HA 

HB/HA. 
•720  hours. 

HB/HA. 
•720  hours. 
yHB/HA 

HB/HA. 
*720  hours. 

HB/HA. 
•720  hours. 
•720  hours. 
•720  hours. 
None. 


HB/HA  =  hour  before  and  hour  after  the  CEMS  outage. 

■Quality-assured,  monitor  operating  hours,  during  unit  operation.  May  be  either  fuel-specifk:  or  non-fuel-specifk:.  For  units  that  report  data  only 
for  the  ozone  season,  include  only  quality  assured  monitor  operating  hours  within  the  ozone  season  in  the  kxAtjack  period.  Use  data  from  no 
eariier  than  3  years  (or  ozone  seasons)  prior  to  the  missing  data  period. 

'  For  units  with  add-on  SO^  emission  controls,  the  owner  or  operator  may  maintain  separate  databases  of  controlled  and  uncontrolled  emis- 
skxis  and  provide  substitute  data  from  the  appropriate  database  according  to  wtiether  the  add-on  controls  are  documented  to  be  operating  prop- 
erly during  the  missing  data  period. 

2  During  unit  operating  hours. 

3  For  units  with  add-on  SO2  controls,  you  may  (if  available)  report  the  SO2  concentratton  from  a  certified  inlet  monitor,  in  lieu  of  reporting  the 
MPC 

'<Use  this  algorithm  for  moisture  except  when  Equatwn  19-3,  19-4  or  19-8  in  Method  19  in  appendix  A  to  part  60  of  this  chapter  is  used  for 
NOx  emission  rate. 

••Use  this  algorithm  for  moisture  only  when  Equatkxi  19-3,  19-4  or  19-8  in  Method  19  in  appendix  A  to  part  60  of  this  chapter  is  used  for 
NOx  emission  rate. 

yFor  units  with  add-on  SO-  controls,  it  the  missing  data  procedures  of  §75  34(a)(2)  are  used,  report  the  maximum  SO2  concentration  in  the 
prevkxjs  720  quality-assured  monitor  operatinq  hours  in  the  uncontrolled  database  in  lieu  of  HB/HA  average  value,  for  each  missing  data  hour  in 
wh«h  the  add-on  controls  are  not  documented  to  be  operating  property. 
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TABLE  2.-M1SSING  Data  Procedure  for  NOx-Diluent  CEMS.  NOx  Concentration  CEMS  and  Flow  Rate  CEMS 


Trigger  conditions 


Monitor  data  availability 
(percent) 


95  or  more 


90  or  more,  but  below  95 


80  or  more,  but  below  90 
Below  80 


Duration  (N)  of 

CEMS  outage 

(hours)* 


N^24 
N>24 


N$8 
N>8 


N>0 
N>0 


Cak:ulatk>n  routines 


Method 


Average  

The  greater  of: 

Average 

90th  percentile  

Average 

The  greater  of: 

Average 

95th  percentile  

Maximum  value'  

Maximum  NOx  emission  rate;  or  max- 
imum potential  NOx  concentratkjn  3; 
or  maximum  potential  flow  rate. 


HB/HA  =  hour  before  and  hour  after  the  CEMS  outaqe 


LooktMck  pe- 
riod 
(in  hours) 


2160 

HB/HA 
•2160 
•2160 

HB/HA 
•2160 
•2160 
None 


Load  ranges 


Yes. 

No. 

Yes. 

Yes. 

No. 
Yes. 
Yes. 
No. 


f,«Po",^'i^^,"^'  r°,"'*°^  °?®'t''^  ^°"^'  '"  ^^^  corresponding  load  range  ("load  bin")  for  each  hour  of  the  missino  data  oeriod  Mav  be  eiiher 
K^o^v^'^.^;2^.1tt^±  '^^^^^'^^^^^t^^'^^^^h'J^'  "-.a-l.^ta  in  the  bin  fc^  S'^kS^S.^^unSfs"?;^ r^ 


^^;rSV.%XX^^^^^^^^  -«^'"  «^e  —  -son  .n  the  .>okback  penod.  Use  daU. 

ci  Jl°l,l!?'^,^**'!!l  ^'^'^'?  .    i  emission  controls,  the  owner  or  operator  may  maintain  separate  databases  of  controlled  and  uncontrolled  «imi«. 

rL'-SgZ'Ssirn^S?  itod'°"  "^  ^"^"^"^'^  '^^^^^  ^«=°"^*"«  •^^^♦^^  ««  ^*^-0"  ^^<^^  ^^^0  KSSS  ^ 

2  During  unit  operating  hours. 
^3  For  units  with  add-on  NOx  controls,  you  may  report  the.  NOx  concentration  from  a  certified  inlet  monitor  (if  available)  in  lieu  of  r8portir>g  the 


(10)  The  load-based  provisions  of 
paragraphs  (c)(1)  through  (c)(9)  of  this 
section  are  summarized  in  Table  2  of 
this  section.  The  non-load-based 
provisions  for  volumetric  flow  rate, 
foimd  in  paragraphs  {c)(l)  through 
(c)(4),  (c)(6),  and  (c)(7)  of  this  section, 
are  presented  in  Table  4  of  this  section. 

(d)  Non-load-based  NOx  emission  rate 
and  NOx  concentration  data.  Use  the 
procedures  in  this  paragraph  to  provide 
substitute  NOx  data  for  affected  units 
that  do  not  produce  electrical  output  (in 
megawatts)  or  thermal  output  (in  klb/hr 
of  steam).  For  each  hoiu  of  missing  NOx 
emission  rate  data,  or  NOx 
concentration  data  used  to  determine 
NOx  mass  emissions: 

(1)  Whenever  the  monitor  data 
availability  is  equal  to  or  greater  than 
95.0  percent,  the  owner  or  operator  shall 
calculate  substitute  data  by  means  of  the 
automated  data  acquisition  and 
handling  system  for  each  hour  of  each 
missing  data  period  according  to  the 
following  procedures: 

(i)  For  a  missing  data  period  less  than 
or  equal  to  24  hours,  substitute,  as 
applicable,  for  each  missing  hour,  the 
arithmetic  average  of  the  NOx  emission 
rates  or  NOx  concentrations  recorded  by 
a  monitoring  system  in  a  2,160  hour 
lookback  period.  The  lookback  period 
may  be  comprised  of  either: 

(A)  The  previous  2,160  quality 
assured  monitor  operating  hours,  or 

(B)  The  previous  2,160  quality- 
assiuwl  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 


operational  bins,  as  defined  in  section  3 
of  appendix  C  to  this  part,  are  used. 

(ii)  For  a  missing  data  period  greater 
than  24  hours,  substitute,  as  applicable, 
for  each  missing  hoiur,  the  greater  of: 

(A)  The  90th  percentile  NOx  emission 
rate  or  the  90th  percentile  NOx 
concentration  recorded  by  a  monitoring 
system  diuing  the  previous  2,160 
quality  assured  monitor  operating  hoiu^ 
(or  diuing  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used),  or 

(B)  The  arithmetic  average  of  the 
hourly  NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  during  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(2)  Whenever  the  monitor  data 
availability  is  at  least  90.0  percent  but 
less  than  95.0  percent,  the  owner  or 
operator  shall  calculate  substitute  data 
by  means  of  the  automated  data 
acquisition  and  handling  system  for 
each  hour  of  each  missing  data  period 
according  to  the  following  procedures: 

(i)  For  a  missing  data  period  of  less 
than  or  equal  to  eight  hours,  substitute, 
as  applicable,  the  aritiunetic  average  of 
the  hourly  NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  during  the  previous  2,160  quality- 


assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(ii)  For  a  missing  data  period  greater 
than  eight  hours,  substitute,  as 
applicable,  for  each  missing  hour,  the 
greater  of: 

(A)  The  95th  percentile  hourly  flow 
rate  or  the  95th  percentile  NOx  emission 
rate  or  the  95th  percentile  NOx 
concentration  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  during  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used),  or 

(B)  The  arithmetic  average  of  the 
hourly  NOx  emission  rates  or  NOx 
concentrations  recorded  by  a  monitoring 
system  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  during  the  previous  2,160  quality- 
assured  monitor  operating  hours  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(3)  Whenever  the  monitor  data 
availability  is  at  least  80.0  percent  but 
less  than  90.0  percent,  the  owner  or 
operator  shall,  by  means  of  the 
automated  data  acquisition  and 
handling  system,  substitute,  as 
applicable,  for  each  hour  of  each 
missing  data  period,  the  maximum 
hourly  NOx  emission  rate  or  the 
maximum  hourly  NOx  concentration 
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recorded  during  the  previous  2,160 
quality-assured  monitor  operating  hours 
(or  during  the  previous  2,160  quality- 
assured  monitor  operating  hoiu^  at  the 
corresponding  operational  bin,  if 
operational  bins  are  used). 

(4)  Whenever  the  monitor  data 
availability  is  less  than  80.0  percent,  the 
owner  or  operator  shall  substitute,  as 
applicable,  for  each  hour  of  each 
missing  data  period,  the  maximum  NOx 
emission  rate,  as  defined  in  section 
2.1.2.1  of  appendix  A  to  this  part,  or  the 
maximum  potential  NOx  concentration, 
as  defined  in  section  2.1.2.1  of  appendix 
A  to  this  part.  In  addition,  when 
operational  bins  are  used,  the  owner  or 
operator  shall  substitute  (as  applicable) 
the  maximum  potential  NOx  emission 
rate  or  the  maximum  potential  NOx 
concentration  for  any  hour  in  the 
missing  data  period  in  which  essential 
operating  or  parametric  data  are 
unavailable  and  the  operational  bin 
cannot  be  determined. 

(5)  If  operational  bins  are  used  and  no 
prior  qucdity-assiued  NOx  concentration 
data  or  NOx  emission  rate  data  exist  for 


the  corresponding  operational  bin,  the 
owner  or  operator  shall  substitute,  as 
applicable,  either  the  maximum 
potential  NOx  emission  rate  or  the 
maximum  potential  NOx  concentration, 
as  defined  in  section  2.1.2.1  of  appendix 
A  to  this  part. 

(6)  If  operational  bins  are  used  and 
there  is  at  least  one,  but  fewer  than 
2,160  quality-assured  monitor  operating 
hovus  of  NOx  emission  rate  or  NOx 
concentration  data  in  a  particular 
operational  bin,  use  whatever  data  are 
in  the  bin,  for  the  purposes  of  the 
lookback  periods  described  in 
paragraphs  {d)(l)(i)(B),  (d){l)(ii)(A). 
(d)(l)(ii)(B),  (d)(2)(i),  (d)(2)(ii)(A), 
(d){2)(ii){B),  and  (d)(3)  of  this  section. 

(7)  Table  3  of  this  section  summarizes 
the  provisions  of  paragraphs  (d)(1) 
through  (d)(6)  of  this  section. 

(e)  Non-load-based  volumetric  flow 
rate  data.  (1)  If  operational  bins,  as 
defined  in  section  3  of  appendix  C  to 
this  part,  are  used  for  a  non-load-based 
unit,  use  the  missing  data  procedures  in 
paragraph  (c)  of  this  section  to  provide 


substitute  volumetric  flow  rate  data  for 
the  unit. 

(2)  If  operational  bins  are  not  used  for 
a  non-load-based  imit,  modify  the 
procedures  in  paragraph  (c)  of  this 
section  as  follows: 

(i)  In  paragraphs  (c)(1)  through  (c)(3), 
the  words  "previous  2,160  quality- 
assured  monitor  operating  hours"  shall 
apply  rather  than  "previous  2,160 
quality-assured  monitor  operating  hours 
at  the  corresponding  unit  load  range  or 
operational  bin,  as  determined  using  the 
procedure  in  appendix  C  to  this  part;" 

(ii)  The  last  sentence  in  paragraph 
(c)(4)  does  not  apply; 

(iii)  Paragraphs  (c)(5),  (c)(7),  (c)(8), 
and  (c)(9)  are  not  applicable;  and 

(iv)  In  paragraph  (c)(6),  the  words, 
"for  either  the  corresponding  load  range 
(or  a  higher  load  range)  or  for  the 
corresponding  operational  bin"  do  not 
apply. 

(3)  Table  4  of  this  section  siunmarizes 
the  provisions  of  paragraphs  (e)(1)  and 
(e)(2)  of  this  section.  Tables  3  and  4 
follow: 


Table  3.— Non-Load-Based  Missing  Data  Procedure  for  NOx-Diluent  CEMS  and  NOx  Concentration  CEMS 


Trigger  conditions 


Monitor  data  availability 
(percent) 


95  or  more , 


90  or  more,  but  below  95 


N^. 
N>8 


80  or  more,  t>ut  below  90 N>0 

Below  80,  or  operational  bin  indeterminable  N>0 


Duration  (N)  of  CEMS 
outage 
(hours)' 


Calculation  routines 


N^4. 
N>24 


Method 


Average 

The  greater  ot 

Average  

90th  percentile 

Average  

The  greater  of: 

Average  

95th  percentile 

Maximum  value  

Maximum  NOx  emission  rate  or  maximum  po- 
tential NOx  concentration. 


Lookt>ack  pe- 
riod (in  hours) 


•2160 

•2160 
•2160 
•2160 

•2160 
•2160 
•2160 
None 


•If  operational  bins  are  used,  the  looKt»ack  period  is  2,160  quality-assured,  monitor  operating  hours  in  the  con^esponding  operational  bin.  If 
there  are  <  2  160  hours  of  data  in  the  operational  bin,  use  all  data  in  the  bin  for  the  lookbactt.  If  operational  bins  are  not  used,  the  lookback  pe- 
riod Is  the  previous  2  160  quality-assured  monitor  operating  hours.  For  units  for  which  data  are  reported  only  for  the  ozone  season,  include  only 
quality-assured  monitor  operating  hours  within  the  ozone  season  in  the  kxikback  period.  Use  data  from  no  eartier  than  three  years  (or  ozone 
seasons)  prior  to  the  missing  data  period. 

'  During  unit  operating  hours. 

Table  4.— Non-Load-Based  Missing  Data  Procedure  for  Flow  Rate  CEMS 


Trigger  conditions 

Cak:ulatk>n  routines 

Monitor  data  availability 
(percent) 

Duratton  (N)  of  CEMS 
outage 
(hours)' 

Method 

Lookback  period 
(in  hours) 

OR  nr  mAm 

N^4 

N>24 

Average 

•2160 

The  greater  ot 

Average               

HB/HA 

90th  percentile  

•2160 
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Table  4.— Non-Load-Based  Missing  Data  Procedure  for  Flow  Rate  CEMS-Continued 


Trigger  conditions 


Monitor  data  availability 
(percent) 


90  or  more,  but  below  95 


80  or  more,  but  below  90 

Below  80,  or  operatkinal  bin  indetenninaWe 


Duration  (N)  of  CEMS 

outage 

(hours)' 


N^ 
N>8 


N>0 
N>0 


•If  operational  bins  are  used 
ational  bin.  If  there  are  <  2,1 


Cakxilation  routines 


Method 


Average 

The  greater  of: 

Average 

95th  percentile  

Maximum  value 

Maximum  potential  flow  rate 


Lookback  period 
(in  hours) 


•2160 

HB/HA. 
•2160 
•2160 
None 


^■h!i^rl°^^  ^P^  '^  *^  previous  2,160  quality-assured,  monrtor  operating  hours  in  the  correspondina  ooer- 

seasons)  prior  to  the  missing  data  period. 
'  During  unit  operating  hours. 


qualrty  assured  monitor  operat,ng  houi^-withiTTThVozon-e  ■^a^^'ln"tS'eTo^'.5«ck  ^ri^' Us^Ta^'^f^rno'  TJl^  mrth^T^^frozS^ 


23.  Section  75.34  is  amended  by: 

a.  Revising  paragraphs  (a) 
infroductory  text,  {a)(l),  (a)(2),  and  (d); 

b.  Redesignating  paragraph  (a)(3)  as 
(a)(4)  and  adding  new  paragraph  {a)(3); 

c.  In  the  second  sentence  ofnewly 
redesignated  paragraph  (a)(4)  by 
removing  Uie  words  "%  75.55(b)  or"  and 
",  as  applicable";  and 

d.  In  paragraph  (c)  by  revising  the 
word  "  NOx2"  to  read  "  NOx". 

The  revisions  and  additions  read  as 
follows: 

§75^    Units  wKh  add-on  emission 
controls. 

(a)  The  owner  or  operator  of  an 
affected  imit  equipped  with  add-on  SO2 
and/or  NOx  emission  controls 
(including  turbines  that  use  dry  low- 
NOx  (DLN)  technology)  shall  use  one  of 
the  following  options  for  each  hour  in 
which  quality-assured  data  from  the 
ouUet  SO2  and/or  NOx  monitoring 
system(s)  are  not  obtained,  and  shall 
document  which  option  is  selected  in 
the  monitoring  plan  required  imder 
§75.53: 

*(1)  The  owner  or  operator  may  use 
the  missing  data  substitution  procedures 
specified  in  §§  75.31  through  75.33  to 
provide  substitute  data  for  any  missing 
data  hour(s)  in  which  the  add-on 
emission  controls  are  dociimented  to  be 
operating  properly,  as  described  in  the 
quality  assurance/quality  control 
program  for  the  unit,  required  by  section 
1  in  appendix  B  of  this  part.  To  provide 
the  necessary  docxmientation,  the  owner 
or  operator  shall,  for  each  missing  data 
period,  record  parametric  data  to  verify 
the  proper  operation  of  the  SO2  or  NOx 
j  add-on  emission  controls  during  each 
hour,  as  described  in  paragraph  (d)  of 
this  section.  For  any  missing  data 
hour(s)  in  which  such  parametric  data 
are  either  not  provided  or,  if  provided, 
do  not  demonstrate  that  proper 
operation  of  the  SO2  or  NOx  add-on 
emission  controls  has  been  maintained, 


the  owner  or  operator  shall  substitute 
(as  applicable)  the  maximum  potential 
NOx  concentration  (MFC)  as  defined  in 
section  2.1.2.1  of  appendix  A  to  this 
part,  the  maximum  potential  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  or  the  maximum  potential 
concentration  for  SO2,  as  defined  by 
section  2.1.1.1.  Alternatively,  for  SO2  or 
NOx,  the  owner  or  operator  may 
substitute,  if  available,  the  hourly  SO2 
or  NOx  concentration  recorded  by  a 
certified  inlet  monitor,  in  lieu  of  the 
MFC.  For  each  hoiu  in  which  data  ft-om 
an  inlet  monitor  are  reported,  the  owner 
or  operator  shall  use  a  method  of 
determination  code  (MODC)  of  "22" 
(see  Table  4a  in  §  75.57).  hi  addition, 
under  §  75.64(c),  the  designated 
representative  shall  submit  as  part  of 
each  electronic  quarterly  report,  a 
certification  statement,  verifying  the 
proper  operation  of  the  SO2  or  NOx  add- 
on emission  control  for  each  missing 
data  period  in  which  thelnissing  data 
procedures  of  §§75.31  through  75.33 
were  applied;  or 

(2)  The  owner  or  operator  may  use  the 
missing  data  procedures  in  §§  75.31 
through  75.33  for  all  missing  data  hours 
if: 

(i)  For  purposes  of  the  data  lookback 
periods  described  in  §  75.33,  two 
separate  historical  databases  are  created 
and  maintained.  The  first  (controlled) 
database  shall  consist  of  quality-assured 
monitor  operating  hours  of  SO2 
concentration,  NOx  concentration,  or 
NOx  emission  rate  (as  applicable) 
recorded  dovwistream  of  the  add-on 
emission  controls,  when  the  add-on 
controls  are  in  operation  (i.e.,  on).  For 
a  unit  with  more  than  one  type  of  add- 
on controls  (e.g.,  a  unit  with  steam 
injection  and  SCR),  the  emission  data 
for  any  hour(s)  in  which  any  of  the  add- 
on controls  are  operating  shall  be 
included  in  the  controlled  database.  The 
second  (uncontrolled)  database  shall 


consist  of  quality-assiu^  monitor 
operating  hours  of  SO2  concentration, 
NOx  concentration,  or  NOx  emission 
rate  (as  applicable)  recorded  when  none 
of  the  add-on  emission  controls  are  in 
operation  (i.e.,  off).  Alternatively,  the 
uncontrolled  database  may  consist  of 
quality-assured  monitor  operating  hours 
ef  data  recorded  by  a  certified 
monitoring  system  located  at  the  control 
device  inlet  or  by  a  certified  monitoring 
system  installed  on  a  bypass  stack  (for 
exhaust  configurations  in  which  the  flue 
gases  are  occasionally  routed  through  an 
auxiliary  stack,  bypassing  the  add-on 
emission  controls); 

(ii)  For  each  hour  of  each  missing  data 
period,  when  the  appropriate 
mathematical  algorithm  from  Table  1  or 
Table  2  in  §  75.33  requires  a  lookback 
for  the  90th  percentile  value,  or  the  95th 
percentile  value,  or  the  maximum  value 
fi-om  the  previous  720  (or  2,160)  quality- 
assiu^d  monitor  operating  hours,  the 
value  is  obtained  from  the  appropriate 
database  (i.e.,  from  the  controlled 
database  if  the  add-on  controls  are 
documented  to  be  operating  properly 
during  the  hour  or  from  the 
uncontrolled  database  if  the  add-on 
controls  are  either  not  in  operation  or 
not  documented  to  be  operating 
properly  during  the  hour).  To  provide 
the  necessary  dociunentation,  the  owner 
or  operator  shall,  for  each  missing  data 
period,  record  parametric  data,  as 
described  in  paragraph  (d)  of  this 
section; 

(iii)  For  SO2.  when  substitution  of  the 
average  of  the  hour-before  and  hour- 
after  values  is  required  under 
§§75.33(b)(l)(i)or(b)(2)(i),the 
maximum  SO2  concentration  recorded 
in  the  previous  720  quality-assured 
monitoring  hours  in  the  uncontrolled 
database  is  substituted  in  lieu  of  the 
hour-before  and  hour-after  value,  for 
each  hour  of  the  missing  data  period  in 
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which  the  add-on  controls  are  either  not 
in  operation  or  are  not  documented  to 
be  operating  properly; 

(iv)  When  the  percent  monitor  data 
availability  (calculated  according  to 
§  75.32)  is  <80  percent,  the  maximum 
potential  SO2  or  NOx  concentration  or 
the  maximum  potential  NOx  emission 
rate  (as  applicable)  is  substituted  fqr 
each  hour  of  the  missing  data  period,  in 
accordance  with  §  75.33(b)(4)  and  (c)(4); 
and 

(v)  The  designated  representative,  in 
accordance  with  §  75.64(c),  submits  as 
part  of  each  electronic  quarterly  report 
a  certification  statement  verifying  the 
proper  operation  of  the  SO2  or  NOx  add- 
on emission  controls  during  each 
missing  data  hour  in  which  substitute 
data  values  from  the  first  (controlled) 
database  are  reported,  and  (if 
applicable)  for  SO2,  during  each  missing 
data  hour  in  which  the  average  of  the 
hour  before  and  hour  after  values  is 
reported. 

(3)  If  the  owner  or  operator  elects  to 
switch  from  the  missing  data  option  in 
paragraph  (a)(1)  of  this  section  to  the 
option  in  paragraph  (a)(2)  of  this 
section,  and  if,  at  the  time  of  the  change, 
the  initial  missing  data  procedures  in 
§  75.31  have  been  previously  completed 
and  use  of  the  standard  missing  data 
procedures  of  §  75.33  has  begim.  the 
owner  or  operator  need  not  repeat  the 
initial  missing  data  procedures.  Rather, 
calculation  of  the  percent  monitor  data 
availability  may  continue  uninterrupted 
and  the  two  databases  (controlled  and 
uncontrolled)  may  be  created 
prospectively,  beginning  at  the  time  of 
the  diange.  Alternatively,  the  databases 
may  be  created  from  historical  CEM 
data,  if  records  are  available 
dociunenting  the  operational  status  (i.e., 
on  or  off)  of  the  emission  controls 
during  each  quality-assured  monitor 
o[>erating  hour.  If,  at  the  time  of  the 
missing  data  period,  there  are  no 
quality-assured  monitor  operating  hours 
of  SO2  or  NOx  data  in  the  appropriate 
database  for  the  lookback  periods 
described  in  §  75.33(b)(l)(ii)(A), 
(b)(2)(ii)(A),  (b)(3),  (c)(l)(i),  (c)(l)(i)(A), 
(c)(2)(i),  (c)(2)(ii)(A),  and  (c)(3),  report 
the  appropriate  maximum  potential  SO2 
or  NOx  concentration  or  the  maximum 
potential  NOx  emission  rate  (as 
applicable)  for  each  hour  of  the  missing 
data  period.  If  there  is  at  least  one,  but 
fewer  than  the  requisite  number  of 
quality-assured  monitor  operating  hours 
of  SO2  or  NOx  data  in  the  appropriate 
database  for  the  lookback  periods  (i.e., 
either  720  or  2,160  hours,  as  applicable) 
the  owner  or  operator  shall  use  all 


available  data  in  the  database  for  the 
lookbacks. 


(d)  In  order  to  implement  the  option 
in  paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  the  owner  or  operator  shall 
keep  records  of  information  as  described 
in  §  75.58(b)(3)(i)  to  verify  the  proper 
operation  of  all  add-on  SO2  or  NOx 
emission  controls  (including  dry  low- 
NOx  technology),  during  all  periods  of 
SO2  or  NOx  emission  missing  data.  The 
owner  or  operator  shall  docimient  in  the 
quality  assurance/quality  control  (QA/ 
QC)  program  required  by  section  1  of 
appendix  B  to  this  part,  the  parameters 
monitored  and  (as  applicable)  the  ranges 
and  combinations  of  parameters  that 
indicate  proper  operation  of  the 
controls.  If  any  of  the  following  control 
methods  are  used:  wet  or  dry  limestone 
scrubbing,  limestone  injection,  steam  or 
water  injection,  selective  catalytic  or 
non-catalytic  reduction  (i.e.,  SCR  or 
SNCR),  or  any  other  control  method 
involving  injection  of  water,  steam,  or 
chemical  reagents  into  the  combastion 
chamber  or  flue  gas  stream,  at  least  one 
key  parameter  directly  related  to  the 
confrol  device  removal  efficiency  shall 
be  monitored.  Examples  of  such  key 
parameters  include  the  water-to-fuel 
ratio,  the  ammonia  injection  rate,  and 
the  slurry  flow  rate.  Irrespective  of 
which  specific  parameter(s)  are 
monitored,  a  demonstrable  correlation 
between  the  parametric  data  and  control 
device  removal  efficiency  shall  be 
established,  as  part  of  the  QA/QC 
program.  The  correlation  shall  be  based 
on  parametric  data  recorded  during  unit 
operation,  with  the  add-on  controls  in- 
service  and  the  SO2  or  NOx  monitor  (as 
applicable)  at  the  control  device  outlet 
providing  quality-assured  data.  EPA 
recommends  that  the  correlation  be 
based  on  a  minimum  of  720  hours  of 
such  data,  obtained  at  various  load 
levels,  covering  the  range  of  operation  of 
the  unit.  The  correlation  shall  serve  as 
the  basis  for  determining  whether  to  use 
substitute  data  values  from  the 
controlled  database  or  from  the 
uncontrolled  database,  during  periods  of 
missing  SO2  or  NOx  data.  The  owner  or 
operator  shall  provide  the  information 
recorded  under  §  75.58(b)(3)  and  the 
related  QA/QC  program  information  to 
the  Administrator,  to  the  EPA  Regional 
Office,  or  to  an  auditor  from  EPA  or 
from  the  appropriate  State  or  local 
agency,  upon  request. 

24.  Section  75.35  is  revised  to  read  as 
follows: 

§  75.35    Missing  data  procedures  for  C02. 

(a)  The  owner  or  operator  of  a  imit 
with  a  CO2  continuous  emission 
monitoring  system  for  determining  CO2 


mass  emissions  in  accordance  with 
§  75.10  (or  an  O2  monitor  that  is  used  to 
determine  CO2  concentration  in 
accordance  with  appendix  F  to  this  part) 
shall  substitute  for  missing  CO2 
pollutant  concentration  data  using  the 
procedures  of  paragraphs  (b)  and  (d)  of 
this  section. 

(b)  During  the  first  720  quality 
assured  monitor  operating  hours 
following  initial  certification  at  a 
particular  unit  or  stack  location  (i.e.,  the 
date  and  time  at  which  quality  assured 
data  begins  to  be  recorded  by  a  CEMS 

at  that  location),  or  (when  implementing 
these  procedures  for  a  previously 
certified  CO2  monitoring  system)  during 
the  720  quality  assured  monitor 
operating  hours  preceding 
implementation  of  the  standard  missing 
data  procedures  in  paragraph  (d)  of  this 
section,  the  owner  or  operator  shall 
provide  substitute  CO2  pollutant 
concentration  data  according  to  the 
procedures  in  §  75.31(b). 

(c)  [Reserved] 

(d)  Upon  completion  of  720  quality 
assured  monitor  operating  hours  using 
the  initial  missing  data  procedures  of 
§  75.31(b),  the  owner  or  operator  shall 
provide  substitute  data  for  CO2 
concentration  data  or  substitute  CO2 
data  for  heat  input  determination,  as 
applicable,  in  accordance  with  the 
procedures  in  §  75.33(b)  except  that  the 
term  "CO2  concentration"  shall  apply 
rather  than  "SO2  concentration,"  the 
term  "CO2  pollutant  concentration 
monitor"  or  "CO2  diluent  monitor" 
shall  apply  rather  than  "SO2  pollutant 
concentration  monitor,"  and  the  term 
"maximum  potential  CO2  concentration, 
as  defined  in  section  2.1.3.1  of  appendix 
A  to  this  part"  shall  apply,  rather  than 
"maximum  potential  SO2 
concentration." 

25.  Section  75.36  is  amended  by: 

a.  Revising  the  section  heading; 

b.  In  paragraph  (a)  by  adding  the  word 
"rate"  after  the  words  "hourly  heat 
input"  in  the  first  sentence,  by  adding 
the  word  "rate"  after  the  words  "heat 
input"  in  the  second  and  third 
sentences,  removing  the  words  "On  and 
after  April  1,  2000,"  in  the  third 
sentence  and  capitalizing  "When"  to 
begin  that  sentence,  and  by  removing 
the  last  sentence; 

c.  Revising  paragraph  (b); 

d.  Removing  and  reserving  paragraph 
(c);  and 

e.  In  paragraph  (d)  by  adding  the  word 
"rate"  after  each  occurrence  of  the  word 
"input". 

The  revisions  and  additions  read  as 
follows: 
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STS^    Missing  data  proceduTM  for  heat 
input  rate  determinations. 

***** 

(b)  During  the  first  720  quality 
assured  monitor  operating  hours 
following  initial  certification  at  a 
particular  imit  or  stack  location  (i.e.,  the 
date  and  time  at  which  quality  assiued 
data  begins  to  be  recorded  by  a  CEMS 
at  that  location),  or  (when  implementing 
these  procedures  for  a  previously 
certified  CO2  or  O2  monitor)  during  the 
720  quality  assured  monitor  operating 
hours  preceding  implementation  of  the 
standard  missing  data  procedures  in 
paragraph  (d)  of  this  section,  the  owner 
or  operator  shidl  provide  substitute  CO2 
or  Cb  data,  as  applicable,  for  the 
calcidation  of  heat  input  (under  section 
5.2  of  appendix  F  to  this  part)  according 
to  §  75.31(b). 
•        *        *        •        • 

26.  Section  75.37  is  amended  by: 
a.  In  paragraph  (a)  by  revising  the 
words  "On  and  after  April  1,  2000,  the" 
to  read  "The"  in  the  first  sentence  and 
by  removing  the  second  sentence; 


b.  Revising  paragraphs  (c)  and 
(d)(2)(i);  and 

c.  In  paragraph  (d)  introductory  text 
by  removing  the  words  "of  the  moisture 
monitoring  system". 

The  revisions  and  additions  read  as 
follows: 

§  75.37    Missing  data  procedures  for 
moisture. 

***** 

(c)  D\uing  the  first  720  quality  assured 
monitor  operating  hours  following 
initial  certification  at  a  particular  unit  or 
stack  location  (i.e.,  the  date  and  time  at 
which  quality  assured  data  begins  to  be 
recorded  by  a  moisture  monitoring 
system  at  that  location),  the  owner  or 
operator  shall  provide  substitute  data 
for  moisture  according  to  §  75.31(b). 

(d)*  *  * 

(2)*  •  * 

(i)  Provided  that  none  of  the  following 
equations  is  used  to  determine  SO2 
emissions,  CO2  emissions  or  heat  input: 
Equation  F-2.  F-14b,  F-16,  F-17,  or  F- 
18  in  appendix  F  to  this  part,  or 
Equation  19-5  or  19-9  in  Method  19  in 


r  = 


svv-dgpXs^vV" 


[[I'l-ii'/'ii'i-ii-rr 


28.  Section  75.53  is  amended  by: 

a.  Removing  and  reserving  paragraphs 
(c)  and  (d); 

b.  Revising  paragraphs  (a)(1), 
(e)(l)(viii).  (f)(l)(i)(F).  and  (f)(2)(i)(H); 

c.  In  paragraph  (b)  by  adding  the 
words  ",  by  the  applicable  deadline 
specified  in  §  75.62  or  elsewhere  in  this 
part"  prior  to  the  period  at  the  end  of 
the  paragraph; 

d.  In  paragraph  (e)(l)(i)(D)  by  adding 
the  words  "emergency/startup"  after  the 
words  "primary/secondary"; 

e.  In  paragraph  (e)(l)(i)(E)  by  adding 
the  words  "primary/secondary  controls 
indicator;"  after  the  words  "(if 
applicable);"; 

f.  In  paragraph  (e)(l)(ix)  by  revising 
the  words  "Part  75  monitoring"  to  read 
"Monitoring",  adding  the  words  "ARP/ 
Subpart  H  facility  ORISPL  number." 
after  the  words  "boiler  identification 
number.",  and  adding  the  words  "(or 
equivalent)"  after  the  words  "reporting 
indicator"; 

g.  In  paragraph  (f)(2)(i)(F)  by  adding 
the  word  "rate"  after  the  word  "input" 
and  the  word  "emission"  after  the  word 
"  NOx"; 

h.  Adding  a  sentence  to  the  end  of 
paragraph  (f)(5)(i);  and 

i.  Adding  paragraphs  (f)(5)(i)(A) 
through  (H). 


The  revisions  and  additions  read  as 
follows: 

§75.53    Monitoring  pian. 

(a)  *  *  * 

(1)  The  owner  or  operator  shall  meet 
the  requirements  of  paragraphs  (a),  (b), 
(e),  and  (f)  of  this  section. 

***** 

(e)  •  •  * 
(1)  •  *  ' 

(viii)  Stack  exit  height  (ft)  above 
ground  level  and  ground  level  elevation 
above  sea  level. 
***** 

(f)  *  *  * 

(1)  *  *  • 
(i)  *  *  * 

(F)  The  method  used  to  demonstrate 
that  the  unit  qualifies  for  monthly  GCV 
sampling  or  daily  fuel  sampling  for 
sulfur  content,  if  applicable. 
***** 

(2)  *  *  * 
(i)  *  •  • 

(H)  To  document  the  unit  qualifies  as 
a  peaking  unit,  ciurent  calendar  year  or 
ozone  season,  capacity  factor  data  as 
specified  in  the  definition  of  peaking 
unit  in  §  72.2  of  this  chapter,  and  an 
indication  of  whether  the  data  are 
actual,  projected,  or  operating  data. 


appendix  A  to  part  60  of  this  chapter, 
use  the  missing  data  procedures  in 
§  75.33(b),  except  that  the  term 
"moistiire  percentage"  shall  apply 
rather  than  "SO2  concentration,"  the 
term  "moist^l^e  monitoring  system" 
shall  apply  rather  than  "SO2  pollutant 
concentration  monitor,"  and  the  tenn 
"maximum  potential  moisture 
percentage,  as  defined  in  section  2.1.6  of 
appendix  A  to  this  part"  shall  apply, 
rather  than  "maximum  potential  SO2 
concentration;"  or 
***** 

27.  Section  75.41  is  amended  by 
adding  the  words  "(Eq.  22)" 
immediately  before  "where,"  in 
paragraph  {b)(2)(v)(B)  and  by  revising 
Equation  27  in  paragraph  (c)(2)(ii)  to 
read  as  follows: 

175.41    Precision  cfHarte. 


(c)*  •  * 
(2)*  •  • 
(ii)*  *  • 


(Eq.  27) 


(5)  *  " 

(i)  *  *  *  The  following  items  shoidd 
be  included: 

(A)  Current  calendar  year  of 
application; 

(B)  Type  of  qualification; 

(C)  Years  one,  two,  and  three; 

(D)  Annual  or  ozone  season  measured 
or  projected  NOx  mass  emissions  for 
years  one,  two,  and  three; 

(E)  Aimual  or  ozone  season  NOx  mass 
calcidated  from  emission  factors  for 
years  one,  two,  and  three; 

(F)  Annual  measured  or  projected  SO} 
mass  emissions  for  years  one,  two,  and 
three; 

(G)  Annual  SO2  mass  calculated  from 
emission  factors  for  years  one,  two,  and 
three;  and 

(H)  Aimual  or  ozone  season  operating 
hours  for  years  one,  two,  and  three. 


§75.54    [Reeerved] 

29.  Section  75.54  is  removed  and 
reserved. 

§75.55    [Reserved] 

30.  Section  75.55  is  removed  and 
reserved. 

§75.56    [Reserved] 

31.  Section  75.56  is  removed  and 
reserved. 
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32.  Section  75.57  is  amended  by: 

a.  Revising  the  introductory 
paragraph; 

b.  In  paragraph  (a)(3)  by  removing  the 
words  "§  75.55  or"  and  "as  applicable,": 

c.  In  paragraph  (a)(4)  by  removing 
both  occurrences  of  the  words  "§  75.56 
or  ; 


d.  Revising  Table  4a  at  the  end  of 
paragraph  (c)(4); 

e.  Revising  paragraph  (d)(6);  and 

f.  Revising  the  first  sentence  of 
paragraph  (d)(7). 

The  revisions  read  as  follows: 


1 7S.S7    QwMral  recofdk— ping  provisions. 

The  owner  or  operator  shall  meet  all 
of  the  applicable  recordkeeping 
requirements  of  this  section. 

***** 

(c)*  *  * 
(4)*   *   * 


Table  4a.— Cooes  for  Method  of  Emissions  and  Flow  Determination 


Code 


Hourly  emissions/flow  measurerDent  or  estimation  method 


I  

2 

3 

4 

5 

6 

7 

8 

9 

10 

II  

12 


13 
14 

15 
16 

17 
19 
20 
21 
22 

23 

25 

54 

55 


Certified  primary  emission/How  monitoring  system. 

Certified  t>aciajp  emission/ftow  monitoring  system. 

Approved  attemative  mortitoring  system. 

Reference  method: 

SO2;  Method  60. 

Flow:  Method  2  or  its  aHowat>le  alternatives  under  apperKlix  A  to  part  60  of  this  chapter. 

NOx:  Method  7E. 

CO2  or  O2:  Method  3A. 

For  units  with  add-on  S02  and/or  NOx  emission  controls:  S02  concentration  or  NOx  emission  rate  estimate  from 
Agency  preapproved  parametric  monltonng  mettrad. 

Average  of  the  hourly  SO2  cofx»ntrations,  CO!  concentratiorw,  O2  concentrations,  NOx  concentrations,  flow  rates, 
moisture  percentages  or  NOx  emission  rates  for  ttie  hour  before  and  the  hour  following  a  missing  data  period. 

Average  of  ttie  fKXjrty  SO2  concentration,  CO2  concentration,  O2  concentration,  NOx  concentration,  moisture  percent- 
age, flow  rate,  or  NOx  emission  rate  for  ttte  hour  before  and  ttw  hour  following  a  missing  data  period,  using  initial 
missing  data  procedures. 

90th  percentiie  houriy  SO2  concentration,  CO2  concentration,  NOx  concentration,  flow  rate,  moisture  percentage,  or 
NOx  emission  rate  or  10th  percentile  hourly  O2  concentration  or  moisture  percentage  in  the  applicable  lookback  pe- 
riod (moisture  missing  date  algorittim  depends  on  wfiKh  equations  are  used  for  emissk>ns  ar>d  heat  input). 

95lh  percentile  hourly  SO2  concentratnn,  CO2  co(K»ntratk>n,  NOx  corK»ntratk>n,  flow  rate,  moisture  percentage,  or 
NOx  emission  rate  or  5th  percentite  hourly  O2  cofx:entration  or  moisture  percentage  in  the  applicable  kx)kt>ack  pe- 
riod (moisture  missing  data  algorittim  depends  on  which  equations  are  used  for  emissions  and  heat  Input) 

Maximum  hourly  SO2  ooncentratkxi,  CO2  concentration,  NO^  ooncentratkxi.  flow  rate,  moisture  percentage,  or  NOx 
emisskxi  rate  or  minimum  houriy  O2  ooncentratran  or  moisture  percentage  in  the  appiicabto  lookt>ack  period  (mois- 
ture missing  data  algorithm  depends  on  wtiich  equatkxis  are  used  for  emissions  and  heat  input). 

Average  of  hourly  fkm  rates,  NOx  concantratkKis  or  NOx  emission  rates  in  corresponding  k>ad  range  (or,  if  appHca- 
t>le,  a  higher  k>ad  range),  for  the  applKatile  kx)kt)ack  period,  using  ttie  initial  missing  data  procedures. 

Maximum  potential  corKentraton  of  SO2,  maximum  potential  concentratwn  of  CO2,  maximum  potential  concentration 
of  NOx  maximum  potential  fk>w  rate,  maximum  potential  NOx  emission  rate,  maximum  potential  moisture  F>eroent- 
age,  minimum  potential  O?  concentratkxi  or  minimum  potential  moisture  percentage,  as  determined  using  sectkxi 
2.1  of  appendix  A  to  this  part  (moisture  missing  data  algorittim  depends  on  which  equatmns  are  used  for  emissions 
and  heat  input). 

[Reserved]. 

Diluent  cap  value  (if  the  cap  is  repiactng  a  CO2  measurement,  use  5.0  percent  for  boilers  arxj  1 .0  percent  for  turt>ines; 
if  it  is  replacing  an  O2  measurement,  use  14.0  percent  for  boilers  and  19.0  percent  for  turbines). 

[Resened]. 

SO2  concentration  value  of  2.0  ppm  during  hours  wtien  only  "very  tow  sulfur  fuel",  as  defined  in  §  72.2  of  tliis  chapter, 
is  combusted. 

Like-kind  replacement  non-redundant  backup  analyzer. 

200  percent  of  the  MPC;  detault  high  range  vakje. 

200  percent  of  ttie  full-scale  range  setting  (full-scate  exceedance  of  high  range). 

Negative  houriy  SO2  concentratkxi,  NOx  corx»ntratkxi.  percent  moisture,  or  NOx  emisskxi  rate  replaced  with  zero. 

Hourly  average  SO2  or  NOx  concentratkxi,  measured  by  a  certified  monitor  at  the  control  devk»  intet  (units  with  add- 
on emisskxi  controls  only). 

Maximum  potential  SO2  concentratkxi,  NOx  concentratkxi  or  NOx  emisskxi  rate  or  ttow  rate,  for  an  hour  in  whKh  fkje 
gases  are  discharged  through  an  unmonitored  bypass  stack. 

Maximum  potential  NOx  emisskxi  rate  (MER).  (Use  only  when  a  NOx  ooncentratkxi  fuH-scato  exceedance  occurs  and 
ttie  diluent  monitor  is  unavailabte.) 

Ottier  quality  assured  methodologies  approved  through  petttkxi.  These  hours  are  included  in  missing  date  kx>kt>ack 
and  are  treated  as  unavailat>ie  hours  for  percent  monitor  availability  cakxilatkxis. 

Ottier  sut>stitute  data  approved  through  petitkxi.  These  hours  are  not  included  in  missing  data  lookt>ack  and  are  treat- 
ed as  unavailable  hours  for  percent  monitor  availatxiity  cak;ulations. 


(d)«  •  • 

(6)  Hourly  average  NOx  emission  rate 
(for  NOx-diluent  monitoring  systems 
only,  in  units  of  Ib/mmBtu,  rounded  to 
the  nearest  thousandth); 

(7)  Hourly  average  NOx  emission  rate 
(for  NOx-diluent  monitoring  systems 


only,  in  imits  of  Ib/mmBtu,  roimded  to 
the  nearest  thousandth),  adjusted  for 
bias  if  bias  adjustment  iactot  is  required, 
as  provided  in  §  75.24(d).  *  *  * 

***** 

33.  Section  75.58  is  amended  by: 


a.  Revising  the  introductory 
paragraph; 

b.  In  paragraphs  (b)(l](i)  and  (c)  by 
removing  the  words  "§  75.54(c)  or"; 

c.  In  paragraph  (b)(l)(xi)  and 
(b)(2)(vii)  by  removing  the  words 
"Codes  1-15  in  Table  4  of  §  75.54  or"; 
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d.  Revising  paragraph  (b)(3); 

e.  Adding  a  period  to  the  end  of 
paragraph  (c)(7)(ii); 

f.  In  paragraph  (d)  by  removing  the 
words  "paragraph  75.54(d)  or"; 

g.  In  paragraph  (e)(1)  by  removing  the 
words  "§§  75.54(c)(1)  and  (c)(3)  or";  and 

h.  In  paragraph  (f)  by  removing  the 
words  "§§  75.54(b)  through  (e)  or". 
The  revisions  read  as  follows: 

§75.58    General  recordkeeping  provisions 
for  specific  situations. 

The  owner  or  operator  shall  meet  all 
of  the  applicable  recordkeeping 
requirements  of  this  section. 

***** 

(b)*  *  * 

(3)  For  units  with  add-on  SO2  or  NOx 
emission  controls  following  the 
provisions  of  §  75.34(a)(1)  or  (a)(2),  the 
owner  or  operator  shall  record: 

(i)  Parametric  data  which 
demonstrate,  for  each  hour  of  missing 
SO2  or  NOx  emission  data,  the  proper 
operation  of  the  add-on  emission 
controls,  as  described  in  the  quality 
assinance/quality  control  program  for 
the  unit.  The  parametric  data  shall  be 
maintained  on  site  and  shall  be 
submitted,  upon  request,  to  the 
Administrator,  EPA  Regional  office. 
State,  or  local  agency; 

(ii)  A  flag  indicating,  for  each  hour  of 
missing  SO2  or  NOx  emission  data, 
either  that  the  add-on  emission  controls 
are  operating  properly,  as  described  in 
the  quality  assurance/quality  control 
program,  or  that  the  add-on  emission 
controls  are  not  operating  properly;  and 

(iii)  For  the  purposes  of  creating  the 
controlled  and  uncontrolled  databases 
described  under  §  75.34(a)(2),  a  flag 
indicating  whether  the  add-on  emission 
controls  are  operating  (on)  or  not 
operating  (off)  dining  each  unit 
operating  hour. 
***** 

34.  Section  75.59  is  amended  by: 

a.  Revising  the  introductory 
paragraph; 

b.  Revising  paragraphs  (a)(l)(vii), 
(a)(7)(ii)(P)  and  (a)(7)(iii)(F); 

c.  In  the  second  sentence  of  paragraph 
(a)(7)  by  adding  the  words  "of  this 
section"  after  the  words  "through 
(a)(7)(vi)"; 

d.  hi  paragraph  (a)(10)(i)(E)  by 
revising  the  reference  to  "(a)(7)(iii)(A)" 
to  read  "(a)(7)(iii)"; 

e.  In  paragraph  (b)(2)(v)  by  adding  the 
word  "level"  after  the  word  "high"; 

f.  In  paragraphs  (b)(4)(ii)(K)  and 
{b)(5)(i)(N)  by  removing  the  word  "and" 
after  the  semicolon; 

g.  In  paragraph  (b)(4)(ii)(L)  by 
removing  the  period  and  adding  in  its 
place  ";  and"; 


h.  In  paragraph  (b)(5)(i)(0)  by 
removing  the  period  and  adding  in  its 
place  a  semicolon; 

i.  Adding  paragraphs  (b)(4)(ii](M), 
{b)(5)(i)(P).  and  (b)(5)(i)(Q); 

j.  Li  paragraph  (c)(1)  by  removing  the 
words  "§  75.55(b)  or"; 

k.  In  paragraph  (d)(1)  by  revising  the 
word  "xmder"  to  read  "using  the 
procediues  of; 

1.  Adding  the  word  "and"  at  the  end 
of  paragraph  (d)(l)(xi); 

m.  Removing  paragraphs  (d)(l)(xiii) 
through  (d)(l)(xvi); 

n.  Redesignating  existing  paragraph 
(d)(2)  as  (d)(3)  and  adding  a  new 
paragraph  (ci)(2);  and 

0.  In  newly  designated  paragraph 
(d)(3)(x)  by  removing  the  words  "and 
(5)". 

The  revisions  and  additions  read  as 
follows: 

S  75.59    Certificatfon,  quality  assurance, 
and  quality  control  record  provisions. 

The  owner  or  operator  shall  meet  all 

of  the  applicable  recordkeeping 

requirements  of  this  section. 

(a)  *  *  * 
(D*  *   * 

(vii)  Reference  signal  or  calibration 
gas  level; 

***** 

(7)*   *   * 

(ii)*  *  * 

(P)  Average  stack  flow  rate,  adjusted, 
if  applicable,  for  wall  effects  (scfli,  wet 
basis); 
***** 

(iu)  *  *  * 

(F)  Average  velocity  differential 
pressure  at  traverse  point  (inches  of 
H2O)  or  the  average  of  the  square  roots 
of  the  velocity  differential  pressures  at 
the  traverse  point  ((inches  of  H20)"2); 


(b)* 
(4)* 
(ii)' 


(M)  Number  of  hours  excluded  due  to 
co-ffring. 

*        *        *        *        *  . 

(5)*   •   * 

(i)*  *  * 

(P)  Flag  to  indicate  highest  NOx 
emission  rate  for  imit-specific,  fuel- 
specific  NOx  emission  rate  testing;  and 

(Cy  Adjusted  NOx  default  rate  (for  low 
mass  emission  unit  default  testing). 
***** 

(d)*  *  • 

(2)  For  each  single-load  or  fom-load 
appendix  E  test,  record  the  following: 

(i)  The  three-run  average  NOx 
emission  rate  for  each  load  level;' 

(ii)  An  indicator  that  the  average  NOx 
emission  rate  is  the  highest  NOx  average 
emission  rate  recorded  at  any  load  levej 
of  the  test  (if  appropriate); 


(iii)  The  default  NOx  emission  rate 
(highest  three  run  average  NOx  emission 
rate  at  any  load  level,  multiplied  by 
1 . 1 5 ,  if  appropriate; 

(iv)  An  indicator  that  the  add-on  NOx 
emission  controls  were  operating  or  not 
operating  during  each  run  of  the  test; 
and 

(v)  Parameter  data  indicating  the  use 
and  efficacy  of  control  equipment 
during  the  test. 
***** 

35.  Section  75.60  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§75.60    General  provisions. 

•        *        *        »        • 

(b)*  *  • 

(7)  Routine  appendix  E  retest  reports. 
If  requested  by  the  applicable  EPA 
Regional  Office,  appropriate  State,  and/ 
or  appropriate  local  air  pollution  control 
agency,  the  designated  representative 
shall  submit  a  hardcopy  report  within 
45  days  after  completing  a  required 
periodic  retest  according  to  section  2.2 
of  appendix  E  to  this  part,  or  within  15 
days  of  receiving  the  request,  whichever 
is  later.  The  designated  representative 
shall  report  the  hardcopy  information 
required  by  §  75.59(b)(5)  to  the 
applicable  EPA  Regional  Office, 
appropriate  State,  and/or  appropriate 
local  air  pollution  control  agency  that 
requested  the  hardcopy  report 
***** 

36.  Section  75.61  is  amended  by: 

a.  In  paragraph  (a)(1)  by  removing  the 
words  "and  except  for  testing  only  of 
the  data  acquisition  and  handling 
system"  from  the  end  of  that  paragraph, 
by  adding  a  period  to  the  end  of  the  first 
sentence,  and  by  adding  two  new 
sentences  to  the  end  of  the  paragraph; 

b.  In  paragraph  (a)(l)(i)  by  revising  the 
number  "45"  to  read  "21"; 

c.  Revising  paragraphs  (a)(l)(ii)  and 
(a)(l)(iii); 

d.  In  paragraph  (a)(l)(iv)  by  revising 
both  references  to  "(a)(1)"  to  read 
"(a)(l)(ii)",  by  adding  the  words  "or 
other  retests"  to  the  end  of  the  first 
sentence,  and  by  adding  the  words  "(or 
other  retests)"  after  the  words 
"recertification  tests"  in  the  second 
sentence; 

e.  In  the  first  sentence  of  paragraph 
(a)(2)  introductory  text  by  adding  the 
words  ",  or  will  become  affected,"  after 
the  words  "commercial  operation"; 

f.  In  paragraph  (a)(4)  by  removing 
"(a)"  after  the  second  and  third 
occiurences  of  "§  75.4"; 

g.  Revising  the  first  sentence  of 
paragraph  (a)(5)  introductory  text; 

h.  In  paragraph  (a)(5)(ii)  by  adding  the 
words  ",  appendix  E  retest,  or  low  mass 
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emissions  unit  retest"  after  the  words 
"relative  accuracy  test";  and 

i.  Revising  paragraph  (aK6). 

The  revisions  and  additions  read  as 
follows: 

17541    NoWction*. 

(a)'  •  ' 

{^J  *  *  *  The  owner  or  operator  shall 
also  provide  written  notification  of 
testing  performed  under 
§  75.19{c)(l)(iv)(A)  to  establish  fuel  and 
unit-specific  NOx  emission  rates  for  low 
mass  emissions  units.  Such  notifications 
are  not  required,  however,  for  initial 
certifications  and  recertifications  of 
excepted  monitoring  systems  under 
appendix  D  to  this  part. 
• '      •        *        •        • 

(ii)  Notification  of  certification 
retesting,  ^certification  testing,  and 
retesting  of  low  mass  emissions  units. 
For  retesting  required  following  a  loss  of 
certification  under  §  75.20(a)(5),  for 
recertification  testing  required  under 
§  75.20(b),  or  for  retesting  required 
under  §  75.19(c)(l)(iv)(D),  notice  of  the 
date  of  any  required  RATA  testing,  any 
required  retesting  under  section  2.3  in 
appendix  E  to  this  part,  or  any  required 
retesting  to  determine  new  fuel  and 
unit-specific  NOx  emission  rates  for  low 
mass  emissions  units  shall  be  submitted 
either  in  writing  or  by  telephone  at  least 
21  days  prior  to  the  first  s<±eduled  day 
of  testing.  Testing  may  be  performed  on 
a  date  other  than  that  already  provided 
in  a  notice  undm  this  paragraph 
(a)(l)(ii)  as  long  as  notice  of  the  new 
date  is  provided  by  telephone  or  other 
means  at  least  7  days  prior  to  the 
original  scheduled  test  date  or  the 
revised  test  date,  whichever  is  earlier. 

(iii)  Repeat  of  testing  without  notice. 
Notwithstanding  the  above  notice 
requirements,  the  owner  or  operator 
may  elect  to  repeat  a  certification  or 
recertification  test  or  low  mass 
emissions  unit  retest  immediately, 
without  advance  notification,  whenever 
the  owner  or  operator  has  determined 
during  the  certification  or  recertification 
testing  or  low  mass  emissions  unit 
retesting  that  a  test  was  failed  or  must 
be  aborted,  or  that  a  second  test  is 
necessary  in  otdet  to  attain  a  reduced 
relative  accxiracy  test  fi^quency. 
***** 

(5)  Periodic  relative  accuracy  test 
audits,  appendix  E  retests,  and  low 
mass  emissions  unit  retests.  The  owner 
or  operator  or  designated  representative 
of  an  affected  unit  shall  submit  written 
notice  of  the  date  of  periodic  relative 
accuracy  testing  performed  under 
section  2.3.1  of  appendix  B  to  this  part, 
of  periodic  retesting  performed  under 
section  2.2  of  appendix  E  to  this  part. 


and  of  periodic  retesting  of  low  mass 
emissions  units  performed  under 
§  75.19(c)(l)(iv)(D),  no  later  than  21 
days  prior  to  the  first  schedided  day  of 
testing.  *  *  * 
***** 

(6)  Notice  of  combustion  of  emergency 
fuel  under  appendix  D  or  E.  The 
designated  representative  of  an  oil-fired 
unit  or  gas-fired  unit  using  appendix  D 
or  E  of  this  part  shall,  for  each  calendar 
quarter  in  which  emergency  fuel  is 
combusted,  provide  notice  of  the 
combustion  of  the  emergency  fuel  in  the 
cover  letter  (or  electronic  equivalent) 
which  transmits  the  next  quarterly 
report  submitted  under  §  75.64.  llie 
notice  shall  specify  the  exact  dates  and 
hours  diuing  which  the  emergency  fuel 
was  combusted. 
***** 

37.  Section  75.62  is  amended  by: 

a.  Revising  paragraph  (a)(1);  and 

b.  In  the  third  sentence  of  paragraph 
(a)(2)  by  adding  the  words  "certification 
and"  after  the  words  "with  any"  and  the 
words  "certification  or"  after  die  words 
"associated  with  the". 

The  revisions  and  additions  read  as 
follows: 

175.62    Monitoring  plan  suimittals. 

(a)*  *  • 

(1)  Electronic.  Using  the  format 
specified  in  paragraph  (c)  of  this 
section,  the  designated  representative 
for  an  affected  unit  shall  submit  a 
complete,  electronic,  up-to-date 
monitoring  plan  file  (except  for 
hardcopy  portions  identified  in 
paragraph  (a)(2)  of  this  section)  to  the 
Administrator,  by  a  method  specified  by 
the  Administrator,  as  follows:  no  later 
than  45  days  prior  to  the  initial 
certification  tests;  at  the  time  of  each 
certification  or  recertification 
application  submission;  in  each 
electronic  quarterly  report;  and 
whenever  an  update  of  the  electronic 
monitoring  plan  information  is  required, 
either  under  §  75.53(b)  or  elsewhere  in 
this  part  (for  such  required  updates, 
submit  the  updated  electronic 
monitoring  plan  within  30  days  of  the 
event  with  which  the  monitoring  plan 
change  is  associated,  unless  otherwise 
specified  in  this  part). 
***** 

38.  Section  75.63  is  amended  by: 

a.  Revising  paragraphs  (a)(l)(i)  and 
(ii),  and  removing  paragraph  (a)(l)(iii); 

b.  In  paragraph  (a)(2)(i)  by  adding  the 
words  "under  §  75.20(b)"  after  the 
words  "recertification  tests"  and  the 
words  "of  this  section"  after  the  words 
"paragraph  (b)(1)"; 

c.  Revising  the  first  and  second 
sentences  of  paragraph  (a)(2)(ii); 


d.  In  paragraph  (a)(2)(iii)  by  adding 
the  words  "rather  than  certification 
testing"  after  the  words  "are  required": 

e.  Revising  par^raph  (b)(l)(i); 

f.  In  paragraph  (b)(l)(ii)  by  removing 
the  words  "§  75.56  or"  and  "as 
applicable,";  and 

g.  Revising  the  first  sentence  of 
paragraphs  (b)(2)(i)  and  (c). 

The  revisions  and  additions  read  as 
follows: 

§75.63    Initial  certification  or  rocortification 
application. 

(a)  *  *  * 

(D*  *  * 

(i)  For  CEM  systems  or  excepted 
monitoring  systems  under  appendix  D 
or  E  to  this  part,  within  45  days  after 
completing  all  initial  certification  tests, 
submit: 

(A)  To  the  Administrator,  the 
electronic  information  required  by 
paragraph  (b)(1)  of  this  section  and  a 
hardcopy  certification  application  form 
(EPA  form  7610-14).  The  results  of  the 
certification  tests  shall  abo  be  included 
in  the  appropriate  electronic  quarterly 
report  submittal  imder  §  75.64.  Except 
for  subpart  E  applications  for  alternative 
monitoring  systems  or  unless 
specifically  requested  by  the 
Administrator,  do  not  submit  a 
hardcopy  of  the  test  data  and  results  to 
the  Administrator. 

(B)  To  the  applicable  EPA  Regional 
Office  and  the  appropriate  State  and/or 
local  air  pollution  control  agency,  the 
hardcopy  information  required  by 
paragraph  (b)(2)  of  this  section. 

(ii)  For  units  for  which  the  owner  or 
operator  is  applying  for  certification 
approval  of  the  optional  excepted 
methodology  under  §  75.19  for  low  mass 
emissions  units,  submit,  no  later  than  45 
days  prior  to  commencing  use  of  the 
methodology: 

(A)  To  the  Administrator,  the 
electronic  information  required  by 
paragraph  (b)(l)(i)  of  this  section,  and  a 
hardcopy  certification  application  form 
(EPA  form  7610-14);  and 

(B)  To  the  applicable  EPA  Regional 
Office  and  appropriate  State  and/ or 
local  air  pollution  control  agency,  the 
hardcopy  information  required  by 

§  75.19(a)(2),  the  hardcopy  results  of  any 
appendix  E  (of  this  part)  tests  or  any 
CE^S  data  analysis  used  to  derive  a  fuel 
and  unit  specific  defaidt  NOx  emission 
rate,  and  the  hardcopy  information  in 
paragraphs  (b)(2)(i),  (iii),  and  (iv)  of  this 
section. 

(2)*  •  * 

(ii)  Within  45  days  after  completing 
all  recertification  tests  under  §  75.20(b), 
submit  the  hardcopy  information 
required  by  paragraph  (b)(2)  of  this 
section  to  the  applicable  EPA  Regional 
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Office  and  the  appropriate  State  and/or 
local  air  pollution  control  agency.  The 
applicable  EPA  Regional  Office  or 
appropriate  State  or  local  air  pollution 
control  agency  may  waive  the 
requirement  to  provide  hardcopy 
recertification  test  data  and  results. 


(b)*  *  * 

(D*  *  * 

(i)  A  complete,  up-to-date  version  of 
the  electronic  portion  of  the  monitoring 
plan,  according  to  §  75.53(e)  and  (f),  in 
the  format  specified  in  §  75.62(c). 
•        •        *        *        * 

(2)*   •   * 

(1)  Any  changed  portions  of  the 
hardcopy  monitoring  plan  information 
required  under  §  75.53(e)  and  (f).  *  *  * 

***** 

(c)  Format.  The  electronic  portion  of 
each  certification  or  recertification 
application  shaU  be  submitted  in  a 
format  to  be  specified  by  the 
Administrator  and  by  a  method 
specified  by  the  Adioinistrator.  *  *  * 

39.  Section  75.64  is  amended  by: 

a.  Revising  the  first  and  third 
sentences  of  paragraph  (a)  introductory 
text  and  revising  paragraph  (a)(2) 
introductory  text; 

b.  In  paragraph  (a)(2)(iii)  by  removing 
the  words  "§  75.54(f)  or"; 

c.  In  paragraph  (a)(2)(iv)  by  removing 
the  words  "§  75.55(b)(3)  or"; 

d.  In  paragraph  (a)(2){vi)  by  removing 
the  words  "§  75.54(g)  or"; 

e.  In  paragraph  (a)(2)(vii)  by  removing 
the  words  "§  75.56  or"; 

f.  In  paragraph  (a)(2){viii)  by  removing 
the  words  "§  75.56(a)(5)(vii), 

§  75.56(a)(5)(ix),"; 

g.  In  paragraph  (a)(2)(xi)  by  removing 
the  words  "§  75.56(a)(7)  or"; 

h.  In  paragraph  (a)(4)  by  removing  the 
words  "hundredth  prior  to  April  1,  2000 
and  to  the  nearest"  and  the  words  "on 
and  after  April  1,  2000"; 

i.  Removing  and  reserving  paragraphs 
(a)(2)(v),  (a)(8),  and  (e); 

j.  In  paragraph  (d)  by  removing  the 
words  "or  hardcopy";  and 

k.  In  paragraph  (f)  by  removing  the 
words  "modem  and". 

The  revisions  read  as  follows: 

§75.64    Ouartarty  reports. 

(a)  Electronic  submission.  The 
designated  representative  for  an  affected 
unit  shall  electronically  report  the  data 
and  information  in  paragraphs  (a),  (b), 
and  (c)  of  this  section  to  the 
Administrator  quarterly,  beginning  with 
the  data  from  the  earlier  of  the  calendar 
quarter  corresponding  to  the  date  of 
provisional  certification  or  the  calendar 
quarter  corresponding  to  the  relevant 


deadline  for  initial  certification  in 
§  75.4(a),  (b),  or  (c).  *  •  *  For  an 
affected  unit  subject  to  §  75.4(d)  that  is 
shutdown  on  the  relevant  compliance 
date  in  §  75.4(a)  or  has  been  placed  in 
long-term  cold  storage,  the  owner  or 
operator  shall  submit  quarterly  reports 
for  the  unit  beginning  with  the  data 
fi'om  the  quarter  in  which  the  unit 
recommences  commercial  operation 
(where  the  initial  quarterly  report 
contains  hourly  data  beginning  with  the 
first  hour  of  recommenced  commercial 
operation  of  the  unit).  *  •  • 
***** 

(2)  The  information  and  hourly  data 
required  in  §  75.53  and  §§  75.57  through 
75.59,  excluding  the  following: 

*        •        •        •        * 

175.65  [Anwndad]. 

40.  Section  75.65  is  amended  by 
removing  the  words  "§  75.54(f)  or"  and 
",  as  applicable,". 

175.66  [Ammdad] 

41.  Section  75.66  is  amended  by: 

a.  In  paragraph  (e)  by  removing  the 
words  "§  75.55(b)  or"  and  ",  as 
applicable,";  and 

b.  Removing  and  reserving  paragraph 
(»)• 

42.  Section  75.70  is  amended  by: 

a.  Adding  a  hyphen  to  the  term  "non- 
affected"  in  paragraph  (a)(1); 

b.  In  paragraph  (d)(1)  by  adding  the 
words  "in  §  75.20"  after  the  words 
"recertification  procedures"; 

c.  Revising  paragraphs  (e),  (f) 
introductory  text,  and  (f)(1)  introductory 
text; 

d.  In  paragraphs  (0(l)(i),  (ii).  and  (iii) 
by  adding  a  comma  after  the  word 
"valid"  and  revising  the  words  "quality 
assured"  to  read  "quality-assured"; 

e.  In  paragraphs  {f)(l)(ii)  and  (iii)  by 
removing  the  word  "or"  fitjm  the  end  of 
each  paragraph; 

f.  In  paragraph  (f)(l)(iii)  by  adding  the 
word  "rate"  before  the  word  "data", 
revising  the  word  "mmBtu"  to  read 
"mmBtu/hr",  and  revising  the  word 
"accepted"  to  read  "excepted"; 

g.  In  paragraph  (f)(l)(iv)  by  revising 
the  words  "volumetric  flow  monitor, 
and  without  a  diluent  monitor"  to  read 
"flow  monitor",  by  adding  a  comma 
after  the  reference  to  "§  75.32",  and  by 
removing  the  period  and  adding  ";  or" 
to  the  end  of  the  paragraph; 

h.  Adding  new  paragraph  (f)(l)(v); 

i.  In  paragraph  (g)(1)  by  adding  the 
word  "rate"  after  the  words  "and  heat 
input"; 

j.  In  paragraph  (g)(2)  by  revising  the 
words  "of  Ae  unit  under  section  2.1"  to 
read  ",  as  defined  in  section  2.1.4.1"; 
and 

k.  Revising  paragraph  (g)(6). 


The  revisions  and  additions  read  as 
follows: 

§  75.70    NOx  nwaa  amiaaiona  proviaiona. 

***** 

(e)  Quality  assurance  and  quality 
control  requirements.  For  units  that  use 
continuous  emission  monitoring 
systems  to  account  for  NOx  mass 
emissions,  the  owner  or  operator  shall 
meet  the  applicable  quality  assurance 
and  quality  control  requirements  in 
§  75.21,  appendix  B  to  this  part,  and 
§  75.74(c)  for  tiie  NOx-diluent 
continuous  emission  monitoring 
systems, -flow  monitoring  systems,  NOx 
concentration  monitoring  systems, 
moisture  monitoring  systems,  and 
diluent  monitors  required  under  §  75.71. 
Units  using  the  low  mass  emissions 
excepted  methodology  imder  §  75.19 
shall  meet  the  applicable  quality 
assurance  requirements  of  that  section, 
except  as  otherwise  provided  in 
§  75.74(c).  Units  using  excepted 
monitoring  methods  under  appendices 
D  and  E  to  this  part  shall  meet  the 
applicable  quality  assurance 
requirements  of  those  appendices. 

CO  Missing  data  procedures.  Except  as 
provided  in  §  75.74(c)(7),  the  owner  or 
operator  shall  provide  substitute  data 
fix)m  monitoring  systems  required  imder 
§  75.71  for  each  affected  unit  as  follows: 

(1)  For  an  owner  or  operator  using  a 
continuous  emissions  monitoring 
system,  substitute  for  missing  data  in 
accordance  with  the  applicable  missing 
data  procedures  in  §§  75.31  through 
75.37  whenever  the  unit  combusts  fuel 
and: 
***** 

(v)  A  valid,  quality-assured  hour  of 
moisture  data  (in  percent  H2O)  has  not 
been  measured  or  recorded  for  an 
affected  unit,  either  by  a  certified 
moisture  monitoring  system  or  an 
approved  alternative  monitoring  method 
under  subpart  E  of  this  part.  This 
requirement  does  not  apply  when  a 
default  percent  moisture  value,  as 
provided  in  §§  75.11(b)  or  75.12(b).  is 
used  to  accoimt  for  the  hourly  moisture 
content  of  the  stack  gas. 
***** 

(g)*  *  * 

(6)  For  any  unit  using  continuous 
emissions  monitors,  the  conditional 
data  validation  procedures  in 
§  75.20(b)(3)(ii)  through  (b)(3)(ix). 
***** 

43.  Section  75.71  is  amended  by: 

a.  In  paragraph  (a)(1)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  and  by  removing  the  hjrphen 
after  each  occurrence  of  the  words  "O2" 
and  "CO2"; 

b.  In  the  second  sentence  of  paragraph 
(a)(2)  by  adding  the  word  "rate"  after 
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the  words  "measure  heat  input",  by 
removing  the  word  "use"  after  the 
words  "if  applicable,",  and  by  adding 
the  words  "may  be  used"  after  the 
words  "appendix  D  to  this  part"; 

c.  In  paragraph  (b)(1)  by  revising 
"i.e."  to  read  "e.g."  and  by  adding  the 
words  "or  to  calculate  the  heat  input 
rate"  before  the  words  ",  the  owner"; 

d.  In  paragraph  (b)(3)  by  adding  the 
word  "rate"  after  the  word  "input"  and 
by  adding  a  comma  after  the  word 
"maintain"; 

e.  In  the  first  and  second  sentences  of 
paragraph  (c)(2)  by  adding  the  word  . 
"rate"  after  the  words  "heat  input";  and 

f.  In  paragraph  (d)(2)  by  removing  the 
words  "or,  if  appUcable,  paragraph  (e)  of 
this  section",  by  revising  the  reference 
in  "paragraph  (c)"  to  read  "paragraph 
{c)(l)  or  (c)(2)",  and  by  adding  two  new 
sentences  to  the  end  of  the  paragraph. 

The  revisions  and  additions  read  as 
follows: 

S  75.71    Specific  provisions  for  monitoring 
NOx  and  heat  input  for  the  purpose  of 
calculating  NOx  mass  emissions. 

***** 

(d)*  •  * 

(2)*  *  *  If  the  required  CEMS  are  not 
installed  and  certified  by  that  date,  the 
owner  or  operator  shall  report  hourly 
NOx  mass  emissions  as  the  product  of 
the  maximiun  potential  NOx  emission 
rate  (MER)  and  the  maximum  hourly 
heat  input  of  the  unit  (as  defined  in 
§  72.2  of  this  chapter),  starting  with  the 
first  unit  operating  hour  after  the 
deadline  and  continuing  imtil  the  CEMS 
are  provisionally  certified.  For  each  unit 
operating  hour  in  which  the  MER  is 
used  for  NOx  mass  reporting,  the  MER 
shall  be  specific  to  the  type  of  fuel  being 
combusted  in  the  unit. 
***** 

44.  Section  75.72  is  amended  by: 

a.  Revising  the  first  sentence  of  the 
introductory  paragraph  to  the  section; 

b.  Revising  paragraphs  (a)(1) 
introductory  text  and  (a)(l)(i); 

c.  Redesignating  paragraph  (a)(l)(ii)  as 
paragraph  (a)(l)(iii)  and  adding  a  new 
paragraph  (a)(l)(ii); 

d.  In  the  newly  redesignated 
paragraph  (a)(l)(iii)(A)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  and  by  adding  the  words  "and  a 
diluent  monitor"  after  the  word 
"system"  in  newly  redesignated 
paragraph  (a)(l)(iii)(B); 

e.  In  paragraph  (a)(2)  introductory  text 
by  adding  the  words  ",  for  purposes  of 
heat  input  determination,"  after  the 
words  "from  each  unit  and"; 

f.  In  paragraph  (a)(2)(ii)(A)  by  adding 
the  word  "rate"  after  the  words  "heat 
input"; 

g.  In  paragraph  (b)(1)  introductory  text 
by  removing  the  semicolon  and  adding 


the  words  ",  for  purposes  of  heat  input 
determination,"  at  the  end  of  the 
paragraph; 

h.  In  paragraph  (b)(2)(ii)(B)  by  adding 
the  woiti  "rate"  after  the  words  "heat 
input"  in  the  first  sentence; 

i.  In  paragraph  (b)(2)(iii)  by  adding  the 
words  ",  in  accordance  with  paragraph 
(a)  of  this  section"  after  the  word 
"purposes"; 

j.  Revising  paragraph  (c); 

k.  Revising  paragraph  (d); 

1.  In  paragraph  (e)  introductory  text  by 
revising  the  first  sentence,  adding  a  new 
second  sentence,  and  revising  the  words 
"appendix  F  of  "  to  read  "appendix  F 
to"  in  the  third  sentence; 

m.  In  paragraph  (e)(1)  introductory 
text  by  revising  the  second  sentence  and 
adding  a  new  third  sentence; 

n.  In  paragraph  (e)(l)(i)  by  adding  the 
word  "rate"  after  "heat  input"  and  by 
revising  the  reference  to  "§  75.16(e)(5)" 
to  read  "§  75.16(e)(3)"; 

0.  In  paragraph  (e)(2)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  in  the  first  sentence;  and 

p.  In  paragraph  (g)  by  removing  the 
words  "the  owner  or  operator  should" 
and  by  revising  the  reference  to 
"§  75.16(e)(5)"  to  read  "§  75.16(e)(3)". 

The  revisions  and  additions  read  as 
follows: 

§  75.72    Dolennination  of  NOx  nuw* 
emissions. 

Except  as  provided  in  paragraphs  (e) 
and  (f)  of  this  section,  the  owner  or 
operator  of  an  affected  unit  shall 
calculate  hourly  NOx  mass  emissions 
(in  lbs)  by  multiplying  the  hourly  NOx 
emission  rate  (in  Ibs/mmBtu)  by  the 
hourly  heat  input  rate  (in  mmBtu/hr) 
and  the  unit  or  stack  operating  time  (as 
defined  in  §  72.2).  *  *  * 

(a)*  '  * 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emissions  monitoring  system  and  a  flow 
monitoring  system  and  diluent  monitor 
in  the  common  stack,  record  the 
combined  NOx  mass  emissions  for  the 
units  exhausting  to  the  common  stack, 
and,  for  the  purposes  of  determining  the 
hourly  unit  heat  input  rates,  either: 

(i)  Apportion  the  common  stack  heat 
input  rate  to  the  individual  luiits 
according  to  the  procedures  in 
§  75.16(e)(3); 

(ii)  Install,  certify,  operate,  and 
maintain  a  flow  monitoring  system  and 
diluent  monitor  in  the  duct  to  the 
common  stack  from  each  unit;  or 
***** 

(c)  Unit  with  a  main  stack  and  a 
bypass  stack.  Whenever  any  portion  of 
the  flue  gases  fit)m  an  affected  unit  can 
be  routed  through  a  bypass  stack  to 
avoid  the  installed  NOx-diluent 


continuous  emissions  monitoring 
system  or  NOx  concentration 
monitoring  system,  the  owner  and 
operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  separate  NOx-diluent 
continuous  emissions  monitoring 
systems  and  flow  monitoring  systems  on 
the  main  stack  and  the  bypass  stack  and 
calculate  NOx  mass  emissions  for  the 
imit  as  the  siun  of  the  NOx  mass 
emissions  measured  at  the  two  stacks; 

(2)  Monitor  NOx  mass  emissions  at 
the  main  stack  using  a  NOx-diluent 
CEMS  and  a  flow  monitoring  system 
and  measure  NOx  mass  emissions  at  the 
bypass  stack  using  the  reference 
methods  in  §  75.22(b)  for  NOx 
concentration,  flow  rate,  and  diluent  gas 
concentration,  or  NOx  concentration 
and  flow  rate,  and  calculate  NOx  mass 
emissions  for  the  unit  as  the  siun  of  the 
emissions  recorded  by  the  installed 
monitoring  systems  on  the  main  stack 
and  the  emissions  measured  by  the 
reference  method  monitoring  systems; 
or 

(3)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  CEMS  and  a 
flow  monitoring  system  only  on  the 
main  stack.  If  this  option  is  chosen,  it 

is  not  necessary  to  designate  the  exhaust 
config^nation  as  a  multiple  stack 
configiuation  in  the  monitoring  plan 
required  under  §  75.53,  since  only  the 
main  stack  is  monitored.  For  each  unit 
operating  hour  in  which  the  bypass 
stack  is  used,  report  NOx  mass 
emissions  as  follows.  If  the  unit  heat 
input  is  determined  using  a  flow 
monitor  and  a  diluent  monitor,  report 
NOx  mass  emissions  using  the 
maximum  potential  NOx  emission  rate, 
the  maximum  potential  flow  rate,  and 
either  the  maximum  potential  CO2 
concentration  or  the  minimum  potential 
O2  concentration  (as  applicable).  The 
maximum  potential  NOx  emission  rate 
shall  be  specific  to  the  type  of  fuel 
combusted  in  the  luiit  during  the  bypass 
(see  §  75.33(c)(8)).  If  the  unit  heat  input 
is  determined  using  a  fuel  flowmeter,  in 
accordance  with  appendix  D  to  this 
part,  report  NOx  mass  emissions  as  the 
product  of  the  fuel-specific  maximum 
potential  NOx  emission  rate  and  the 
actual  meas\ued  hourly  heat  input  rate. 

(d)  Unit  with  multiple  stack  or  duct 
configuration.  When  the  flue  gases  from 
an  affected  unit  discharge  to  the 
atmosphere  through  more  than  one 
stack,  or  when  the  flue  gases  irom  an 
affected  unit  utilize  two  or  more  ducts 
feeding  into  a  single  stack  and  the 
owner  or  operator  chooses  to  monitor  in 
the  ducts  rather  than  in  the  stack,  the 
owner  or  operator  shall  either: 

(1)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
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emission  monitoring  system  and  a  flow 
monitoring  system  in  each  of  the 
multiple  stacks  and  determine  NOx 
mass  emissions  from  the  affected  unit  as 
the  sum  of  the  NOx  mass  emissions 
recorded  for  each  stack.  If  another  imit 
also  exhausts  flue  gases  into  one  of  the 
monitored  stacks,  the  owner  or  operator 
shall  comply  with  the  applicable 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section,  in  order  to  properly 
determine  the  NOx  mass  emissions  from 
the  units  using  that  stack; 

(2)  Install,  certify,  operate,  and 
maintain  a  NOx-diluent  continuous 
emissions  monitoring  system  and  a  flow 
monitoring  system  in  each  of  the  ducts 
that  feed  into  the  stack,  and  determine 
NOx  mass  emissions  fi'om  the  afiected 
unit  using  the  siun  of  the  NOx  mass 
emissions  measured  at  each  duct;  or 

(3)  If  the  unit  is  eligible  to  use  the 
procedures  in  appendix  D  to  this  part 
and  if  the  conditions  and  restrictions  of 
§  75.17(c)(2)  are  hilly  met,  install, 
certify,  operate,  and  maintain  a  NOx- 
diluent  continuous  emissions 
monitoring  system  in  one  of  the  ducts 
feeding  into  the  stack  or  in  one  of  the 
multiple  stacks,  (as  applicable)  in 
accordance  with  §  75.17(c)(2),  and  use 
the  procediues  in  appendix  D  to  this 
part  to  determine  heat  input  rate  for  the 
unit. 

(e)  Units  using  a  NOx  concentration 
monitoring  system  and  a  flow 
monitoring  system  to  determine  NOx 
mass.  The  owner  or  operator  may  use  a 
NOx  concentration  monitoring  system 
and  a  flow  monitoring  system  to 
determine  NOx  mass  emissions  for  the 
cases  described  in  paragraphs  (a) 
through  (c)  of  this  section  and  in 
paragraph  (d)(1)  or  paragraph  (d)(2)  of 
this  section  (in  place  of  a  NOx-diluent 
continuous  emissions  monitoring 
system  and  a  flow  monitoring  system). 
However,  this  option  may  not  be  used 
for  the  case  described  in  paragraph 
(d)(3)  of  this  section.  *  *  * 

(1)  *  *  *  In  addition,  the  owner  or 
operator  must  provide  heat  input  rate 
values  for  each  unit  utilizing  a  common 
stack.  The  owner  or  operator  may  either: 
•        •        *        •        * 

45.  Section  75.73  is  amended  by: 

a.  In  the  second  sentence  of  paragraph 
(a)  by  adding  the  word  "compliance" 
before  the  word  "deadline",  and  by 
revising  the  reference  to  "§  75.70"  to 
read  "§  75.70(b)"; 

b.  Revising  paragraph  (a)(6) 
introductory  text; 

c.  Adding  new  paragraphs  (a)(8), 
(a)(9).  (d)(6).  (f)(l)(vii).  and  (f)(l)(viii); 

d.  Revising  all  of  paragraph  (c)(3) 
except  for  the  heading  and  the  Rist 
sentence; 


e.  Revising  paragraph  (e)(1);  and 

f.  In  paragraph  (e)(2)  by  adding  the 
words  "certification  or"  before  the 
words  "recertification  application"  in 
the  third  sentence,  and  by  adding  a  new 
sentence  to  the  end  of  the  paragraph. 

The  revisions  and  additions  read  as 
follows: 

S  75.73    Recordkeeping  and  reporting. 

(a)*  *  * 

(6)  Specific  heat  input  record 
provisions  for  gas-fired  or  oil-fired  units 
using  the  procedures  in  appendix  D  to 
this  part.  In  lieu  of  the  information 
required  in  §  75.57(c)(2).  the  owner  or 
operator  shall  record  the  information  in 
§  75.58(c)  for  each  affected  gas-fired  or 
oil-fired  unit  and  each  non-affected  gas- 
or  oil-fired  unit  under  §  75.72(b)(2)(ii) 
for  which  the  owner  or  operator  is  using 
the  procedures  in  appendix  D  to  this 
part  for  estimating  heat  input. 
***** 

(8)  Total  NOx  mass  emissions  for  the 
hour. 

(9)  Formulas  from  monitoring  plan  for 
total  NOx  mass. 

***** 

(c)*  *  * 

(3)  *  *  *  hi  addition,  to  the  extent 
applicable,  each  monitoring  plan  shall 
contain  the  information  in  §  75.53, 
paragraphs  (f)(l)(i).  (f)(2)(i),  and  (f)(4)  in 
electronic  format  and  the  information  in 
§  75.53,  paragraphs  (f)(l)(ii)  and  (f)(2)(ii) 
in  hardcopy  format.  For  units  using  the 
low  mass  emissions  excepted 
methodology  under  §  75.19,  the 
monitoring  plan  shall  include  the 
additional  information  in  §  75.53, 
paragraphs  (f)(5)(i)  and  (^(5)(ii).  The 
monitoring  plan  also  shall  identify,  in 
electronic  format,  the  reporting 
schedule  for  the  affected  unit  (ozone 
season  or  quarterly),  the  beginning  and 
end  dates  for  the  reporting  schedule, 
seasonal  controls  indicator,  ozone 
season  fuel  switching  flag,  and  whether 
year-rovmd  reporting  for  the  imit  is 
required  by  a  State  or  local  agency. 

(d)*  *  * 

(6)  Routine  appendix  E  retest  reports. 
If  requested  by  the  applicable  EPA 
Regional  Office,  appropriate  State,  and/ 
or  appropriate  local  air  pollution  control 
agency,  the  designated  representative 
shall  submit  a  hardcopy  report  within 
45  days  after  completing  a  required 
periodic  retest  according  to  section  2.2 
of  appendix  E  to  this  part,  or  within  15 
days  of  receiving  the  request,  whichever 
is  later.  The  designated  representative 
shall  report  the  hardcopy  information 
required  by  §  75.59(b)(5)  to  the 
applicable  EPA  Regional  Office, 
appropriate  State,  and/or  appropriate 
local  air  pollution  control  agency  that 
requested  the  hardcopy  report. 


(e)*  *  * 

(1)  Electronic  submission.  The 
designated  representative  for  an  affected 
unit  shall  submit  to  the  Administrator, 
by  a  method  specified  by  the 
Administrator,  a  complete,  electronic, 
up-to-date  monitoring  plan  file  (except 
for  hardcopy  portions  identified  in 
paragraph  (e)(2)  of  this  section)  for  each 
affected  unit  or  group  of  units 
monitored  at  a  common  stack  and  each 
non-affected  unit  under  §  75.72(b)(2)(ii) 
to  the  permitting  authority,  no  later  than 
45  days  prior  to  the  initial  certification 
test;  at  the  time  of  a  certification  or 
recertification  application  submission; 
and  whenever  an  update  of  the 
electronic  monitoring  plan  is  required, 
either  under  §  75.53  or  elsewhere  in  this 
part.  Submit  the  updated  electronic 
moiutoring  plan  within  30  days  of  the 
event  with  which  the  monitoring  plan  is 
associated,  unless  otherwise  specified  in 
this  part. 

(2)  •  *  *  Electronic  submittal  of  all 
monitoring  plan  information,  including 
hardcopy  portions,  is  permissible 
provided  that  a  paper  copy  of  the 
hardcopy  portions  can  be  furnished 
upon  request. 

(f)*   *   • 

(D*  •  • 

(vii)  Reporting  period  heat  input. 

(viii)  New  reporting  frequency  and 
begin  date  of  the  new  reporting 
frequency. 
***** 

46.  Section  75.74  is  amended  by: 

a.  Revising  paragraph  (c)(2)(i)(D)(I); 

b.  Adding  a  new  second  sentence  to 
paragraph  (c)(2)(ii); 

c.  In  the  third  sentence  of  paragraph 
(c)(2)(ii)(C)  by  revising  the  words  "in 
every  period  of  five  consecutive 
calendar"  to  read  "every  five"; 

d.  Revising  paragraph  (c)(2)(ii)(H)(l); 

e.  Revising  the  second  sentence  of 
paragraph  (c)(3)(iii); 

f.  In  the  second  sentence  of  paragraph 
(c)(3)(iv)  by  adding  the  words  "the 
cumulative"  after  the  word  "only"  and 
by  revising  the  words  "included  when 
determining"  to  read  "used  to 
determine"; 

g.  In  paragraph  (c)(3)(v)  by  adding  a 
new  second  sentence; 

h.  In  paragraph  (c)(3)(vi)(B)  by 
removing  the  quotation  marks  around 
the  words  "probationary  calibration 
error  test"  in  the  first  sentence,  by 
revising  the  reference  to  "§  75.20(b)(3)" 
to  read  "§  75.20(b)(3)(ii)"  in  the  first 
sentence,  and  by  adding  the  words 
"(subject  to  the  restrictions  in  paragraph 
(c)(3)(xii)  of  this  section)"  after  the 
words  "§  75.20(b)(3)"  in  the  third 
sentence; 
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i.  In  paragraph  (c)(3)(viii)  by  adding 
the  word  "cumulative"  after  the  number 
"168"; 

j.  In  paragraph  (c)(3)(x)  by  adding  the 
words  ",  if  applicable,"  after  the  words 
"§  75.20(b)(3)  and": 

k.  In  paragraph  (cK3)(xi)  by  adding  a 
comma  after  each  occurrence  of  .the 
word  "diagnostic",  by  revising  the 
words  "§  75.31  or  §  75.33"  in  the  third 
sentence  to  read  "§  75.31,  §  75.33,  or 
§  75.37",  and  by  adding  the  words 
"conditional  data  validation"  before  the 
word  "provisions"  in  the  fifth  sentence; 

1.  In  paragraphs  (c)(3)(xii)(A)  and  (B) 
by  revising  each  occurrence  of  the 
words  "§  75.31  or  §  75.33"  to  read 
"§  75.31,  §  75.33,  or  §  75.37",  by  adding 
a  comma  after  the  occurrence  of  the 
word  "diagnostic"  in  each  paragraph, 
and  by  adding  the  words  "conditional 
data  validation"  before  the  word 
"provisions"  in  the  second  sentence  of 
paragraph  {c){3){xii)(B). 

m.  In  paragraph  (c)(4)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"  in  the  first  sentence  and  by 
adding  a  new  third  sentence; 

n.  In  paragraph  (c)(5)  by  adding  the 
word  "rate"  after  the  words  "heat 
input"; 

o.  Revising  paragraphs  (c)(6)(v), 
(c)(7)(ii).  and  (c)(8)(ii): 

p.  Adding  a  new  paragraph  (c)(7)(iii); 

q.  In  the  second  sentence  of  paragraph 
(c)(10)(ii)  by  revising  the  word 
"monitoring"  to  read  "monitored";  and 

r.  In  the  second  sentence  of  paragraph 
(c)(ll)  by  revising  the  word  "calender" 
to  read  "calendar". 

The  revisions  and  additions  read  as 
follows: 

§  75.74    Annual  and  ozona  aaaaon 
monitoring  and  reporting  raquiramanta. 

•        •        •        •        * 

(c)*  *  * 

(2)*  *   * 

(i)  '  *  * 

(D)*  •  * 

(1)  If  the  monitor  passed  a  linearity 
check  on  or  after  January  1  of  the 
previous  year  and  the  unit  or  stack  on 
which  the  monitor  is  located  operated 
for  fewer  than  336  cumulative  unit  or 
stack  operating  hours  (as  defined  in 
§  72.2  of  this  chapter)  in  the  previous 
ozone  season,  the  owner  or  operator 
may  have  a  grace  period  of  up  to  168 
cumulative  imit  or  stack  operating  hours 
to  perform  a  linearity  check,  subject  to 
the  restrictions  in  this  paragraph  and  in 
paragraph  (c)(3)(xii)  of  this  section,  and 
the  owner  or  operator  may  continue  to 
submit  quality  assured  data  from  that 
monitor  as  long  as  all  other  required 
quality  assurance  tests  are  passed.  If  the 
imit  or  stack  operates  for  more  than  the 
allowable  grace  period  of  168 


cumulative  operating  hours  in  the 
current  ozone  season  without  a  linearity 
check  of  the  monitor  having  been 
performed,  the  owner  or  operator  of  the 
unit  shall  either  report  data  bom  a 
certified  backup  monitoring  system  or 
reference  method  or  shall  report 
substitute  data  using  the  missing  data 
procedures  under  paragraph  (c)(7)  of 
this  section,  starting  with  the  first  unit 
or  stack  operating  hour  after  the  grace 
p>eriod  expires  and  continuing  until  the 
successful  completion  of  a  linearity 
check.  Note  that  the  grace  period  shall 
not  extend  beyond  the  end  of  the  third 
calendar  quarter. 
***** 

(ii)  •  *  *  Notwithstanding  this 
requirement,  a  pre-ozone  season  RATA 
need  not  be  performed  between  October 
1  and  April  30,  if  a  RATA  was  passed 
diiring  the  previous  ozone  season  and  if 
the  conditions  in  paragraph  (a)(3)(vii)  of 
this  section  are  met,  thereby  ensuring 
that  the  data  from  the  CEMS  are  quality- 
assured  at  the  beginning  of  the  current 
ozone  season. 
***** 

(H)*  *  * 

(I)  If  the  monitoring  system  passed  a 
RATA  on  or  after  January  1  of  the 
previous  year  and  the  unit  or  stack  on 
which  the  monitor  is  located  operated 
for  fewer  than  336  cumulative  unit  or 
stack  operating  hours  (as  defined  in 
§  72.2  of  this  chapter)  in  the  previous 
ozone  season,  the  owner  or  operator 
may  have  a  grace  period  of  up  to  720 
cumulative  unit  or  stack  operating  hours 
to  perform  a  RATA,  subject  to  the 
restrictions  in  this  paragraph  and  in 
paragraph  (c)(3)(xii)  of  this  section,  and 
the  owner  or  operator  may  continue  to 
report  quality  assured  data  ft'om  that 
monitor  as  long  as  all  other  required 
quality  assiuance  tests  are  passed.  If  the 
unit  or  stack  operates  for  more  than  the 
allowable  grace  period  of  720 
cumulative  unit  or  stack  operating  hours 
in  the  current  ozone  season,  without  a 
RATA  of  the  monitoring  system  having 
been  performed,  the  owner  or  operator 
of  the  unit  or  stack  shall  either  report 
data  from  a  certified  backup  monitoring 
system  or  reference  method  or  shall 
report  substitute  data  using  the  missing 
data  procedures  under  paragraph  (c)(7) 
of  this  section,  starting  with  the  first 
unit  operating  hour  after  the  grace 
period  expires  and  continuing  until  the 
successful  completion  of  the  RATA. 
Note  that  the  grace  period  shall  not 
extend  beyond  the  end  of  the  third 
calendar  quarter. 
***** 

(3)*    *    * 

(iii)  *  *  *  If  the  flow-to-load  ratio  test 
for  the  second  calendar  quarter  is  failed, 


the  owner  or  operator  shall  follow  the 
procedures  in  section  2.2.5(c)(8)  of 
appendix  B  to  this  part.  *  *  * 

***** 

(v)  *  *  *  Automatic  deadline 
extensions  may  be  claimed  for  the  two 
calendar  quarters  outside  the  ozone 
season  (the  first  and  foiulh  calendar 
quarters),  since  a  fuel  flow-to-load  ratio 
test  is  not  required  in  those  quarters. 


(4)  *  *  *  The  owner  or  operator  shall 
include  all  calendar  quarters  in  the  year 
when  determining  the  deadline  for 
visual  inspection  of  the  primary  fuel 
flowmeter  element,  as  specified  in 
section  2.1.6(c)  of  appendix  D  to  this 
part. 
***** 

(6)*   *   * 

(v)  The  results  of  RAT  As  (and  any 

other  quality  assurance  test(s)  required 

imder  paragraph  (c)(2)  or  (c)(3)  of  this 

section)  which  affect  data  validation  for 

the  current  ozone  season,  but  which 

were  performed  outside  the  ozone 

season  (i.e.,  between  October  1  of  the 

previous  calendar  year  and  April  30  of 

the  current  calendar  year),  shall  be 

reported  in  the  quarterly  report  for  the 

second  quarter  of  the  current  calendar 

year  (or  in  the  report  for  the  third 

calendar  quarter  of  the  current  calendar 

year,  if  the  imit  or  stack  does  not 

operate  in  the  second  quarter). 
(7).  .  * 

(ii)  The  standard  missing  data 
procedures  of  §§  75.31  through  75.37 
shall  be  used,  with  one  exception.  When 
a  fuel  which  has  a  significantly  higher 
NOx  emission  rate  than  any  of  the 
fuel(s)  combusted  in  prior  ozone 
seasons  is  combusted  in  the  unit,  and  no 
quality-assured  NOx  data  have  been 
recorded  in  the  current  or  any  previous 
ozone  season  while  combusting  the  new 
fuel,  the  owner  or  operator  shall 
substitute  the  maximimi  potential  NOx 
emission  rate,  as  defined  in  §  72.2  of 
this  chapter,  fixDm  a  NOx-diluent 
continuous  emission  monitoring  system, 
or  the  maximum  potential  concentration 
of  NOx,  as  defined  in  section  2.1.2.1  of 
appendix  A  to  this  part,  fit>m  a  NOx 
concentration  monitoring  system.  The 
maximiun  potential  value  used  shall  be 
specific  to  the  new  fuel.  The  owner  or 
operator  shall  substitute  the  maximimi 
potential  value  for  each  hour  of  missing 
NOx  data  imtil  the  first  hour  that 
quality-assured  NOx  data  are  obtained 
while  combusting  the  new  fuel,  and 
then  shall  resume  use  of  the  standard 
missing  data  routines,  either  on  a  fuel- 
specific  or  non-fuel-specific  basis;  and 

(iii)  In  order  to  apply  the  missing  data 
routines  described  in  §§  75.31  through 
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75.37  on  an  ozone  season-only  basis,  the 
procedures  in  those  sections  shall  be 
modified  as  follows: 

(A)  The  use  of  the  initial  missing  data 
proceditfes  in  §  75.31  shall  commence 
with  the  first  unit  operating  hour  in  the 
first  ozone  season  for  which  emissions 
data  are  required  to  be  reported  under 
§75.64. 

(B)  In  §  75.31(a).  the  phrases,  "during 
the  first  720  quality-assured  monitor 
operating  hours  within  the  ozone 
season"  and  "during  the  first  2,160 
quality-assured  monitor  operating  hours 
within  the  ozone  season."  apply 
respectively  instead  of  the  phrases 
"during  the  first  720  quality-assiu'ed 
monitor  operating  hours"  and  "during 
the  first  2,160  quality -assiued  monitor 
operating  hours." 

(C)  The  sentence,  "The  owner  or 
operator  of  a  imit  shall  use  these 
procedures  for  no  longer  than  three 
ozone  seasons  following  initial 
certification"  applies  instead  of  the  last 
sentence  of  §  75.31(a). 

(D)  In  §  75.32(a),  the  phrases  "the  first 
720  quality-assured  monitor  operating 
hours  within  the  ozone  season,"  "the 
first  2.160  quality-assured  monitor 
operating  hours  within  the  ozone 
season."  and  "three  ozone  seasons" 
apply,  respectively,  instead  of  the 
phrases  "the  first  720  quality-assured 
monitor  operating  hours,"  "the  first 
2,160  quality-assured  monitor  operating 
hours,"  and  "three  years  (26,280  clock 
hours)." 

(E)  In  §  75.32(a)(1),  the  phrase 
"Following  initial  certification,  prior  to 
completion  of  3,672  imit  operating 
hours  within  the  subsequent  ozone 
season(s)"  applies  instead  of  the  phrase 
"Prior  to  completion  of  8,760  unit 
operating  hours  following  initial 
certification." 

(F)  In  Equation  8,  the  phrase  "Total 
unit  operating  hours  within  the  ozone 
season"  applies  instead  of  the  phrase 
"Total  unit  operating  hours." 

(G)  In  §  75.32(a)(2),  phrase,  "3,672 
unit  operating  hours  within  the  ozone 
season,"  applies  instead  of  the  phrase, 
"8,760  unit  operating  hours",  and  the 
phrase,  "three  ozone  seasons"  applies 
instead  of  the  phrase,  "three  years 
(26.280  clock  hours)." 

(H)  In  the  numerator  of  Equation  9, 
the  phrase,  "Total  unit  operating  hours 
within  the  ozone  season"  applies 
instead  of  the  phrase  "Total  unit 
operating  hours",  and  the  phrase, 
"3,672  unit  operating  hours  within  the 
ozone  season"  applies  instead  of  the 
phrase,  "8,760  unit  operating  hours".  In 
the  denominator  of  Equation  9,  the 
nimiber  "3.672"  applies  instead  of 
"8.760." 


(I)  Use  the  following  instead  of  the 
first  three  sentences  in  §  75.32(a)(3): 
"When  calculating  percent  monitor  data 
availability  using  Equation  8  or  9.  Uie 
owner  or  operator  shall  include  all  unit 
operating  hours  within  the  ozone 
season,  and  all  monitor  operating  hours 
within  the  ozone  season  for  which 
quality-assured  data  were  recorded  by  a 
certified  primary  monitor;  a  certified 
redundant  or  non-redundant  backup 
monitor  or  a  reference  method  for  that 
unit;  or  by  an  approved  alternative 
monitoring  system  under  subpart  E  of 
this  part.  No  hours  from  more  than  three 
ozone  seasons  earlier  shall  be  used  in    - 
Equation  9."  For  a  unit  that  has 
accumulated  fewer  than  3.672  unit 
operating  hours  in  the  previous  three 
ozone  seasons,  use  the  following  in  the 
numerator  of  Equation  9,  "Total  unit 
operating  hours  for  which  quality- 
assured  data  were  recorded  in  the 
previous  three  ozone  seasons",  and  in 
the  denominator  of  Equation  9  use 
"Total  unit  operating  hours  in  the 
previous  three  ozone  seasons." 

(J)  In  §  75.33(a),  the  phrases  "the  first 
720  quality-assured  monitor  operating 
hours  within  the  ozone  season,"  "the 
first  2,160  quality-assured  monitor 
operating  hours  within  the  ozone 
season."  and  "three  ozone  seasons" 
apply,  respectively,  instead  of  the 
phrases  "tne  first  720  quality-assured 
monitor  operating  hours,"  "the  first 
2,160  quality-assured  monitor  operating 
hours,"  and  "three  years  (26,280  clock 
hours)." 

(K)  Instead  of  the  last  sentence  of 
§  75.33(a),  use  "For  the  purposes  of 
missing  data  substitution,  the  owner  or 
operator  of  a  unit  shall  not  use  quality- 
assured  monitor  operating  hours  of  data 
that  were  recorded  more  than  three 
ozone  seasons  prior  to  the  ozone  season 
in  which  the  missing  data  period 
occurs." 

(L)  In  §§  75.33(b),  75.33(c).  75.35. 
75.36.  and  75.37.  the  phrases,  "720 
quality-assured  monitor  operating  hours 
within  the  ozone  season"  and  "2,160 
quality-assured  monitor  operating  hours 
within  the  ozone  season"  apply, 
respectively,  instead  of  the  phrases  "720 
quality-assured  monitor  operating 
hours"  and  "2,160  quality -assured 
monitor  operating  hours." 

(M)  In  §  75.34(a)(2),  the  phrases.  "720 
(or  2,160)  quality-assured  monitor 
operating  hours  within  the  ozone 
season,"  "previous  720  quality-assured 
monitor  operating  hours  recorded 
within  the  ozone  season  in  the 
uncontrolled  database,"  and  "the 
requisite  number  of  quality-assured 
monitor  operating  hours  of  SO2  or  NOx 
data  recorded  within  the  ozone  season 
in  the  appropriate  database  for  the 


lookback  periods,"  apply  respectively 
instead  of  "720  (or  2,160)  quality- 
assured  monitor  operating  hours," 
"previous  720  quality-assured  monitor 
operating  hours  in  the  uncontrolled 
database,"  and  "the  requisite  number  of 
quality-assured  monitor  operating  hours 
of  SO2  or  NOx  data  in  the  appropriate 
database  for  the  lookback  periods." 
(8)*  •  •  *^ 

(ii)  For  units  with  add-on  emission 
controls,  using  the  missing  data  option 
in  §  75.34(a)(ll,  the  range  of  op«ating 
parameters  for  add-on  emission 
controls,  as  described  in  §  75.34(a)  and 
information  for  verifying  proper 
operation  of  the  add-on  emission 
controls  during  missing  data  periods,  as 
described  in  §  75.34(d).  For  units  using 
the  missing  data  option  in  §  75.34(a)(2), 
information  documenting  the  operating 
status  of  the  add-on  emission  controls 
during  unit  operation,  as  described  in 
§  75.34(d). 


AppandU  A  Sactton  1    [Amandad]. 

47.  Section  1  of  Ap[>endix  A  to  Part 
75  is  amended  by: 

a.  In  section  heading  1.1  by  revising 
the  words  "Pollutant  Concentration  and 
CO2  or  O2"  to  read  "Gas"; 

b.  In  the  second  sentence  of  section 
1.1  by  revising  the  words  "SO:  pollutant 
concentration  monitor  or  NOx"  to  read 
"SO2,  CO2,  O2.  or  NOx  concentration 
monitoring  system  or  NOx-diluent": 

c.  In  section  heading  1.1.1  by 
removing  the  words  "Pollutant 
Concentration  and  CO2  or  O2"; 

d.  In  section  heading  1.1.2  by 
removing  the  words  "Pollutant 
Concentration  and  CO2  or  Oj  Gas"; 

e.  In  the  fourth  sentence  of  section  1.2 
by  revising  the  words  "section  6.5.2"  to 
read  "section  6.5.2.1";  and 

f.  Removing  the  first  sentence  of 
section  1.2.2. 

48.  Section  2  of  Appendix  A  to  Part 
75  is  amended  by: 

a.  Revising  the  second  and  third 
sentences  of  section  2.1; 

b.  In  the  first  sentence  of  section  2.1.1 
by  revising  the  words  "this  section  2" 
to  read  "sections  2.1.1.1  through  2.1.1.5 
of  this  appendix"; 

c.  Movmg  Equations  A-la  and  A-lb 
and  the  variable  equations  and  Note 
following  them  fixim  paragraph  (c)  of 
section  2.1.1.1  to  the  end  of  paragraph 
(a)  of  section  2.1.1.1; 

d.  Revising  the  definition  of  the 
variable  "%S"  in  Equation  A-lb  of 
paragraph  (a)  of  section  2.1.1.1; 

e.  Adding  a  definition  for  the  variable 
"GCV"  after  the  definition  of  the 
variable  "%C02w"  in  Equation  A-lb  in 
paraeraoh  (a)  of  section  2.1.1.1; 

f.  Adding  two  sentences  to  the  end  of 
paragraph  (b)  of  section  2.1.1.1; 
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g.  Adding  three  sentences  to  the  end 
of  paragraph  (a)  of  section  2.1.1.2; 

h.  In  the  definition  of  N4PC  in 
Equation  A-2  in  paragraph  (c)  of  section 
2.1.1.2  by  adding  the  words  "in  section 
2.1.1.1  of  this  appendix"  after  the  words 
"as  determined  by  Eq.  A-la  or  A-lb"; 

i.  Revising  the  fifth  and  tenth 
sentences  of  section  2.1.1.3; 

j.  In  paragraph  (c)  of  section  2.1.1.4  by 
adding  a  sentence  after  the  first 
sentence; 

k.  Removing  the  first  sentence  of 
paragraph  (d)  of  section  2.1.1.4  and 
adding  three  sentences  in  its  place; 

1.  In  the  first  sentence  of  section 
2.1.1.5  by  revising  the  words 
"paragraphs  (a)  and  (b)"  to  read 
"paragraphs  (a),  (b),  and  (c)"; 

m.  In  paragraph  (c)  of  section  2.1.1.5 
by  revising  the  final  sentence; 

n.  In  section  2.1.2  by  revising  the 
words  "section  2.1.2.1"  to  read 
"sections  2.1.2.1  through  2.1.2.5  of  this 
appendix"; 

o.  In  paragraph  (a)  of  section  2.1.2.1 
by  adding  two  new  sentences  at  the  end 
of  Option  1,  by  removing  the  word  "or" 
from  Option  3,  by  revising  the  period  at 
the  end  of  Option  4  to  read  ";  or",  and 
by  adding  a  new  Option  5; 

p.  Adduig  two  new  sentences  to  the 
end  of  paragraph  (c)  of  section  2.1.2.1; 

q.  Revising  me  first  sentence  of 
paragraph  (d)  of  section  2.1.2.1; 

r.  Revising  the  second  sentence  of 
paragraph  (e)  and  Table  2-2  in  section 
2.1.2.1; 

s.  Revising  paragraph  (a)  of  section 
2.1.2.2: 

t.  In  the  third  sentence  of  paragraph 
(b)  of  section  2.1.2.2  by  adding  the 
words  "(if  applicable)"  after  the  words 
"  NOx  emissions"; 

u.  Revising  the  second  and  third 
sentences  of  paragraph  (c)  of  section 
2.1.2.2; 

v.  Revising  the  fourth  sentence  of 
paragraph  (a)  of  section  2.1.2.3; 

w.  In  the  first  sentence  of  paragraph 
(b)  of  section  2.1.2.3  by  revising  the 
words  "requires  a  span"  to  read 
"requires  or  allows  the  use  of  a  span 
value"; 

X.  Revising  the  second  sentence  of 
paragraph  (b)  of  section  2.1.2.4  and 
adding  a  new  sentence  after  the  first 
sentence; 

y.  Removing  the  first  sentence  of 
paragraph  (c)  of  section  2.1.2.4  and 
adding  three  sentences  in  its  place; 

z.  In  the  third  sentence  of  section 
2.1.2.5  by  revising  the  words 
"paragraphs  (a)  and  (b)"  to  read 
"paragraphs  (a),  (b),  and  (c)"; 

aa.  m  paragraph  (c)  of  section  2.1.2.5 
by  adding  the  word  "diagnostic"  before 
the  words  "linearity  test"  in  the  fifth 
sentence  and  by  revising  the  final 
sentence; 


bb.  Amending  section  2.1.3  by  adding 
a  sentence  to  the  end  of  the  section; 

cc.  In  section  2.1.3.3  by  adding  two 
new  sentences  to  the  beginning  of  the 
section; 

dd.  In  the  fifth  sentence  of  section 
2.1.4.2  by  adding  the  words  ",  as 
specified  in  section  2.2.2.1  of  this 
appendix"  after  the  words  "of  the 
calibration  span  value"; 

ee.  In  section  2.1.6  by  adding  a 
sentence  to  the  end  of  that  section;  and 

ff.  Revising  section  2.2. 

The  revisions  and  additions  read  as 
follows: 

Appendix  A  to  Part  79 — Specifications  and 
Test  Procedures 


2.  Equipment  Specifications 

2.1  Instrument  Span  and  Range 

*  *  *  To  meet  these  objectives,  select  the 
range  such  that  the  majority  of  the  readings 
obtained  during  typical  unit  operation  are 
kept,  to  the  extent  practicable,  between  20.0 
and  80.0  percent  of  the  full-scale  range  of  the 
instrument.  These  guidelines  do  not  apply  to: 
(1)  SO2  readings  obtained  during  the 
combustion  of  very  low  sulfur  fuel  (as 
defined  in  §  72.2  of  this  chapter);  (2)  SO2  or 
NOx  readings  recorded  on  the  hi^ 
measurement  range,  for  units  with  SO2  or 
NOx  emission  controls  and  two  span  values, 
unless  the  emission  controls  are  operated 
seasonally  (for  example,  only  during  the 
ozone  season);  or  (3)  S02  or  NOx  readings 
less  than  20.0  percent  of  full-scale  on  the  low 
measurement  range  for  a  dual  span  unit, 
provided  that  the  maximum  expected 
concentration  (MEC),  low-scale  span  value, 
and  low-scale  range  settings  have  been 
determined  according  to  sections  2.1.1.2, 
2.1.1.4(a),  (b),  and  (g)  of  this  appendix  (for 
SOi),  or  according  to  sections  2.1.2.2, 
2.1.2.4(a}  and  (f)  of  this  appendix  (for  NOx). 

2.1.1    SO2  Pollutant  Concentration  Monitors 

*  *  • 

2.1.1.1    Maximum  Potential  Concentration 
(a)*  *  • 

Where,*  •  • 

%S  =  Maximum  sulfur  content  of  fuel  to  be 
fired,  wet  basis,  weight  percent,  as 
determined  according  to  the  applicable 
method  in  paragraph  (c)  of  section 
2.1.1.1. 

*  •         •         •         • 

GCV  =  Minimum  gross  calorific  value  of  the 
fuel  or  blend  to  be  combusted,  based  on 
historical  fuel  sampling  and  analysis 
data  or,  if  applicable,  based  on  the  fuel 
contract  specifications  (Btu/lb).  If  based 
on  fuel  sampling  and  analysis,  the  GCV 
shall  be  determined  according  to  the 
applicable  method  in  paragraph  (c)  of 
section  2.1.1.1. 

*  *         •         •         • 

(b)  *  •  •  Note  that  the  initial  MPC  value 
is  subject  to  periodic  review  under  section 
2.1.1.5  of  this  appendix.  If  an  MPC  value  is 
found  to  be  either  inappropriately  high  or 
low,  the  MPC  shall  be  adjusted  in  accordance 


with  section  2.1.1.5,  and  corresponding  span 
and  range  adjustments  shall  be  made,  if 
necessary. 

***** 

2.1.1.2  Maximum  Expected  Concentration 

(a)  *  *  *  Each  initial  MEC  value  shall  be 
documented  in  the  monitoring  plan  required 
under  §  75.53.  Note  that  each  initial  MEC 
value  is  subject  to  periodic  review  under 
section  2.1.1.5  of  this  appendix.  If  an  MEC 
value  is  found  to  be  either  inappropriately 
high  or  low,  the  MEC  shall  be  adjusted  in 
accordance  with  section  2.1.1.5,  and 
corresponding  span  and  range  adjustments 
shall  be  made,  if  necessary. 
***** 

2.1.1.3  Span  Value(s)  and  Range(s) 

*  *  *  If  the  SO}  span  concentration  is  ^ 
500  ppm,  the  span  value  may  either  be 
rounded  upward  to  the  next  highest  multiple 
of  10  ppm,  or  to  the  next  highest  multiple  of 
100  ppm.  •  *  *  If  an  existing  State,  local,  or 
federal  requirement  for  span  of  an  SO2 
pollutant  concentration  monitor  requires  or 
allows  the  use  of  a  span  value  lower  than  that 
required  by  this  section  or  by  section  2.1.1.4 
of  this  appendix,  the  State,  local,  or  federal 
span  value  may  be  used  if  a  satisfactory 
explanation  is  included  in  the  monitoring 
plan,  unless  span  and/or  range  adjustments 
become  necessary  in  accordance  with  section 
2.1.1.5  of  this  appendix.  *  *  * 

2.1.1.4  Dual  Span  and  Range  Requirements 
***** 

(c)  *  •  •  Alternatively,  if  RAT  As  are 
performed  and  passed  on  both  measurement 
ranges,  the  owner  or  operator  may  use  two 
separate  SO2  analyzers  cormected  to  separate 
probes  and  sample  interfaces.  *  *  * 

(d)  The  owner  or  operator  shall  designate 
the  monitoring  systems  and  components  in 
the  monitoring  plan  imder  §  75.53  as  follows: 
when  a  single  probe  and  sample  interface  are 
used,  either  designate  the  low  and  high 
monitor  ranges  as  separate  SO2  components 
of  a  single,  primary  SO2  monitoring  system; 
designate  the  low  and  high  monitor  ranges  as 
the  SOj  components  of  two  separate,  primary 
SO}  monitoring  systems;  designate  the 
normal  monitor  range  as  a  primary 
monitoring  system  and  the  other  monitor 
range  as  a  non-redundant  backup  monitoring 
system;  or,  when  a  single,  dual-range  SO2 
analyzer  is  used,  designate  the  low  and  high 
ranges  as  a  single  SO2  component  of  a 
primary  SO2  monitoring  system  (if  this 
option  is  selected,  use  a  special  dual-range 
component  type  code,  as  specified  by  the 
Administrator,  to  satisfy  the  requirements  of 
§75.53(e)(l)(iv)(D)).  When  two  SO2  analyzers 
are  connected  to  separate  probes  and  sample 
interfaces,  designate  the  analyzers  as  the  SO} 
components  of  two  separate,  primary  SO2 
monitoring  systems.  For  units  with  SOj 
controls,  if  the  default  high  range  value  is 
used,  designate  the  low  range  analyzer  as  the 
SO2  component  of  a  primary  S02  monitoring 
system.  •  *  • 
***** 

2.1.1.5  Adjustment  of  Span  and  Range 

***** 
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(c)  *  *  *  Use  the  data  validation 
procedures  in  §  75.20(b)(3),  beginning  with 
the  hour  in  which  the  span  is  changed. 

***** 

2.1.2.1    Maximum  Potential  Concentration 

(a)*  •  * 

Option  1:  •  *  *  For  cement  kilns,  use  2000 
ppm  as  the  MPC.  For  process  heaters,  use  200 
ppm  if  the  unit  bums  only  gaseous  fuel  and 
500  ppm  if  the  unit  bums  oil; 
***** 

Option  5:  If  a  reliable  estimate  of  the 
uncontrolled  NOx  emissions  from  the  unit  is 
available  from  the  manufacturer,  the 
estimated  value  may  be  used. 
***** 

(c)  *  *  *  Note  that  whichever  MPC  option 
in  section  2.1.2.1(a)  of  this  appendix  is 
selected,  the  initial  MPC  value  is  subject  to 
periodic  review  under  section  2.1.2.5  of  this 
appendix.  If  an  MPC  value  is  found  to  be 
either  inappropriately  high  or  low,  the  MPC 
shall  be  adjusted  in  accordance  with  section 
2.1.2.5,  and  corresponding  spcm  and  range 
adjustments  shall  be  made,  if  necessary. 

(d)  For  units  with  add-on  NOx  controls 
(whether  or  not  the  unit  is  equipped  with 
low-NOx  bumer  technology),  or  for  units 
equipped  with  dry  low-NOx  (DLN) 
technology,  NOx  emission  testing  may  only 
be  used  to  determine  the  MPC  if  testing  can 
be  performed  either  upstream  of  the  add-on 
controls  or  during  a  time  or  season  when  the 

add-on  controls  or  DLN  are  not  in  operation. 

*  *  • 

(e)  •  *  *  For  a  unit  with  add-on  NOx 
confrols  (whether  or  not  the  unit  is  equipped 
with  low-NOx  bumer  technology),  or  for  a 
unit  equipped  with  dry  low-NOx  PLN) 
technology,  historical  CEM  data  may  only  be 
used  to  determine  the  MPC  if  the  720  quality 
assured  monitor  operating  hours  of  CEM  data 
are  collected  upstream  of  the  add-on  controls 
or  if  the  720  hours  of  data  include  periods 
when  the  add-on  controls  or  DLN  are  not  in 

'  operation.  *  *  * 


Table     2-2.— Maximum     Potential 

CONCENTRATION     FOR     NOx— GAS- 

and  Oil-Fired  Units 

Unit  type 

Maximum 
potential 
concentra- 
tion for  NOx 
(ppm) 

Tangentially-fired  dry  bottom  .... 
Wall-fired  dry  bottom  

380 
600 

Root-fired  (vertically-fired)  dry 
t)ottom,  arch-fired 

550 

Existing  combustion  turbine  

New  combustion  turbine,  per- 
mitted to  fire  either  oil  or  nat- 
ural gas  

New  combustion  turbine,  per- 
mitted to  fire  only  natural  gas 

Ottiers 

200 

200 

150 
V) 

1  As  approved  by  the  Administrator. 
2.1.2.2    Maximum  Expected  Concentration 

(a)  Make  an  initial  determination  of  the 
maximum  expected  concentration  (MEC)  of 
NOx  during  normal  operation  for  affected 


units  with  add-on  NOx  controls  of  any  kind 
(e.g..  steam  injection,  water  injection,  SCR,  or 
SNCR)  and  for  turbines  that  use  dry  low- 
NOx  technology.  Also  determine  the  MEC  for 
uncontrolled  units  and  units  that  use  only 
low  NOx  bumers  (LNB)  for  NOx  control,  if 
more  than  one  type  of  fuel  is  combusted  in 
the  unit.  Determine  a  separate  MEC  value  for 
each  type  of  fuel  (or  blend)  combusted  in  the 
unit,  except  for  fuels  that  are  only  used  for 
unit  startup  and/or  flame  stabilization  and 
except  for  the  fuel  or  blend  that  was  used  to 
determine  the  MPC  under  section  2.1.2.1  of 
this  appendix.  Calculate  the  MEC  of  NOx 
using  Equation  A-2,  if  applicable,  inserting 
the  maximum  potential  concentration,  as 
determined  using  the  procedures  in  section 
2.1.2.1  of  this  appendix.  Where  Equation  A- 
2  is  not  applicable,  set  the  MEC  either  by:  (1) 
Measuring  the  NOx  concentration  using  the 
testing  procedures  in  this  section;  (2)  using 
historical  CEM  data  over  the  previous  720  (or 
more)  quality  assured  monitor  operating 
hours;  or  (3)  if  the  unit  has  add-on  NOx 
controls  or  uses  dry  low  NOx  technology, 
and  has  a  federally-enforceable  permit  limit 
for  NOx  concentration,  the  permit  limit  may 
be  used  as  the  MEC.  Include  in  the 
monitoring  plan  for  the  unit  each  MEC  value 
and  the  method  by  which  the  MEC  was 
determined.  Note  that  each  initial  MEC  value 
is  subject  to  periodic  review  under  section 
2.1.2.5  of  this  appendix.  If  an  MEC  value  is 
found  to  t>e  either  inappropriately  high  or 
low,  the  MEC  shall  be  adjusted  in  accordance 
with  section  2.1.2.5,  and  corresponding  span 
and  range  adjustments  shall  be  made,  if 
necessary. 
***** 

(c)  *  •  •  The  data  base  for  the  MEC  shall 
not  include  any  CEM  data  recorded  during 
unit  startup,  shutdown,  or  malfunction  or 
(for  units  with  add-on  NOx  controls  or 
turbines  using  dry  low  NOx  technology) 
during  any  NOx  control  device  malfunctions 
or  outages.  All  NOx  control  devices  and 
methods  used  to  reduce  NOx  emissions  (if 
applicable)  must  be  operating  properly 
during  each  hour.  •  •  • 

2.1.2.3    Span  Value(s)  and  Range(s) 

(a)  *  *  *  If  the  NOx  span  concentration  is 
5500  ppm,  the  span  value  may  either  be 
rounded  upward  to  the  next  highest  muhiple 
of  10  ppm,  or  to  the  next  highest  multiple  of 
100  ppm.  *  *  * 


2.1.2.4    Dual  Span  and  Range  Requirements 

***** 

(b)  •   *  •  Two  separate  NOx  analyzers 
connected  to  separate  probes  and  sample 
interfaces  may  be  used  if  RAT  As  are  passed 
on  both  ranges.  For  units  with  add-on  NOx 
emission  controls  (e.g.,  steam  injection,  water 
injection,  SCR,  or  SNCR)  or  units  equipped 
with  dry  low-NOx  technology,  the  owner  or 
operator  may  use  a  low  range  analyzer  and 

a  "default  high  range  value,"  as  descril>ed  in 
section  2.1.2.4(e)  of  this  appendix,  in  lieu  of 
maintaining  and  quality  assuring  a  high-scale 
range.  •  •  • 

(c)  The  owner  or  operator  shall  designate 
the  monitoring  systems  and  components  in 
the  monitoring  plan  under  §  75.53  as  follows: 
When  a  single  probe  and  sample  interface  are 


used,  either  designate  the  low  and  high 
ranges  as  separate  NOx  components  of  a 
single,  primary  NOx  monitoring  system; 
designate  the  low  and  high  ranges  as  the  NOx 
components  of  two  separate,  primary  NOx 
monitoring  systems;  designate  the  normal 
range  as  a  primary  monitoring  system  and  the 
other  range  as  a  non-redundant  backup 
monitoring  system:  or,  when  a  single,  dual- 
range  NOx  analyzer  is  used,  designate  the 
low  and  high  ranges  as  a  single  NOx 
component  of  a  primary  NOx  monitoring 
system  (if  this  option  is  selected,  use  a 
special  dual-range  component  type  code,  aa 
specified  by  the  Administrator,  to  satisfy  the 
requirements  of  §  75.53(e)(l  )(iv)(D)).  When 
two  NOx  analyzers  are  connected  10  separate 
probes  and  sample  interfaces,  designate  the 
analyzers  as  the  NOx  components  of  two 
separate,  primary  NOx  monitoring  systems. 
For  units  with  add-on  NOx  controls  or  units 
equipped  with  dry  low-NOx  technology,  if 
the  default  high  range  value  is  used, 
designate  the  low  range  analyzer  as  the  NOx 
component  of  the  primary  NOx  monitoring 
system.  *  •  • 


2.1.2.5    Adjustment  of  Span  and  Range 

***** 

(c)  *  •  •  Use  the  data  validation 
procedures  in  §  75.20(b)(3).  beginning  with 
the  hour  in  which  the  span  is  changed. 

2.1.3    CO2  and  O2  Monitors 

•  *   •  If  a  dual-range  or  autoranging 
diluent  analyzer  is  installed,  the  analyzer 
may  be  represented  in  the  monitoring  plan  as 
a  single  component,  using  a  special 
component  type  code  specified  by  the 
Adminisfrator  to  satisfy  the  requirements  of 
§75.53(e)(l)(iv)(D). 
***** 

2.1.3.3    Adjustment  of  Span  and  Range 

The  MPC  and  MEC  values  for  diluent 
monitors  are  subject  to  the  same  periodic 
review  as  SO2  and  NOx  monitors  (see 
sections  2.1.1.5  and  2.1.2.5  of  this  appendix). 
If  an  MPC  or  MEC  value  is  found  to  he  either 
inappropriately  high  or  low,  the  MPC  shall 
be  adjusted  and  corresponding  span  and 
range  adjustments  shall  be  made,  if 
necessary.  *   *   • 
***** 

2.1.6    Maximum  Potential  Moisture 
Percentage 

*  •  *  Altematively,  a  default  maximum 
potential  moistiu*  v^ue  of  15  percent  HjO 
may  be  used. 

2.2    Design  for  Quality  Control  Testing 

2.2.1    Pollutant  Concentration  and  COi  or  Oj 
Monitors 

(a)  Design  and  equip  each  pollutant 
concentration  and  CO2  or  O2  monitor  with  a 
calibration  gas  injection  port  that  allows  a 
check  of  the  entire  measurement  system 
when  calibration  gases  are  introduced.  For 
extractive  and  dilution  type  monitors,  all 
monitoring  components  exposed  to  the 
sample  gas,  (e.g.,  sample  lines,  filters, 
scmbbers,  conditioners,  and  as  much  of  the 
probe  as  practicable)  are  included  in  the 
measurement  system.  For  in  situ  type 
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monitors,  the  calibration  must  check  against 
the  injected  gas  for  the  performance  of  all 
active  electronic  and  optical  components 
(e.g.  transmitter,  receiver,  analyzer). 

(b)  Design  and  equip  each  pollutant 
concentration  or  CO2  or  O2  monitor  to  allow 
daily  determinations  of  calibration  error 
(positive  or  negative)  at  the  zero-  and  mid- 
or  high-level  concentrations  specified  in 
section  5.2  of  this  appendix. 

2.2.2    Flow  Monitors 

Design  all  flow  monitors  to  meet  the 
applicable  performance  specifications. 

2.2.2.1  Calibration  Error  Test 

Design  and  equip  each  flow  monitor  to 
allow  for  a  daily  calibration  error  test 
consisting  of  at  least  two  reference  values:  (1) 
Zero  to  20  percent  of  span  or  an  equivalent 
reference  value  (e.g.,  pressure  pulse  or 
electronic  signal)  and  (2)  50  to  70  percent  of 
span.  Flow  monitor  response,  both  before 
and  after  any  adjustment,  must  be  capable  of 
being  recorded  by  the  data  acquisition  and 
handling  system.  Design  each  flow  monitor 
to  allow  a  daily  calibration  error  test  of  (1) 
the  entire  flow  monitoring  system,  from  and 
including  the  probe  tip  (or  equivalent) 
through  and  including  the  data  acquisition 
and  handling  system,  or  (2)  the  flow 
monitoring  system  from  and  including  the 
transducer  through  and  including  the  data 
acquisition  and  handling  system. 

2.2.2.2  Interference  Check 

(a)  Design  and  equip  each  flow  monitor 
with  a  means  to  ensure  that  the  moisture 
expected  to  occur  at  the  monitoring  location 
does  not  interfere  with  the  proper 
functioning  of  the  flow  monitoring  system. 
Design  and  equip  each  flow  monitor  with  a 
means  to  detect,  on  at  least  a  daily  basis, 
pluggage  of  each  sample  line  and  sensing 
port,  and  malfunction  of  each  resistance 
temperature  detector  (RTD),  transceiver  or 
equivalent. 

(b)  Design  and  equip  each  differential 
pressure  flow  monitor  to  provide  (1)  an 
automatic,  periodic  back  purging 
(simultaneously  on  both  sides  of  the  probe) 
or  equivalent  method  of  sufficient  force  and 
frequency  to  keep  the  probe  and  lines 
sufficiently  iree  of  obstructions  on  at  least  a 
daily  basis  to  prevent  velocity  sensing 
interference,  and  (2)  a  means  for  detecting 
leaks  in  the  system  on  at  least  a  quarterly 
basis  (manual  check  is  acceptable). 

(c)  Design  and  equip  each  thermal  flow 
monitor  with  a  means  to  ensure  on  at  least 
a  daily  basis  that  the  probe  remains 
sufficiently  clean  to  prevent  velocity  sensing 
interference. 

(d)  Design  and  equip  each  ultrasonic  flow 
monitor  with  a  metms  to  ensure  on  at  least 
a  daily  basis  that  the  transceivers  remain 
sufflcientiy  clean  (e.g.,  backpurging  system) 
to  prevent  velocity  sensing  interference. 

Appendix  A  to  Part  75    [Amended] 

49.  Section  3  of  Appendix  A  to  Part 
75  is  amended  by: 

a.  In  section  heading  3.3.1  by  adding 
the  word  "Monitors"  after  the  word 
"SO2": 

b.  Revising  section  3.3.1; 


c.  Revising  paragraph  (a)  of  section 
3.3.2; 

d.  In  the  first  sentence  of  paragraph 
(b)  of  section  3.3.2  by  revising  the  words 
"not  exceed"  to  read  "be  within"; 

e.  In  section  heading  3.3.3  by 
removing  the  words  "Pollutant 
Concentration"; 

f.  In  paragraph  3.3.3  by  adding  "±" 
before  the  words  "1.0  percent"; 

g.  In  section  heading  3.3.4  by  adding 
the  word  "Monitors"  after  the  word 
"Flow"; 

h.  Revising  section  3.3.4; 

i.  In  the  second  sentence  of  section 
3.3.6  by  revising  the  words  "appendix 
are"  to  read  "appendix  is";  and 

j.  Revising  the  second  sentence  of 
paragraph  (b)  of  section  3.3.7. 

The  revisions  and  additions  read  as 
follows: 

3.  Performance  Specifications 

***** 

3.3    Relative  Accuracy 

3.3.1  Relative  Accuracy  for  SO2  Monitors 

(a)  The  relative  accuracy  for  SO2  pollutant 
concentration  monitors  shall  not  exceed  10.0 
percent  except  as  provided  below  in  this 
section. 

(b)  For  affected  units  where  the  average  of 
the  reference  method  measurements  of  SO2 
concentration  during  the  relative  accuracy 
test  audit  is  less  than  or  equal  to  250.0  ppm, 
the  mean  value  of  the  monitor  measurements 
shall  be  within  ±15.0  ppm  of  the  reference 
method  mean  value  wherever  the  relative 
accuracy  specification  of  10.0  percent  is  not 
achieved. 

3.3.2  Relative  Accuracy  for  NOx-Diluent 
Continuous  Monitoring  Systems 

(a)  The  relative  accuracy  for  NOx-diluent 
continuous  emission  monitoring  systems 
shall  not  exceed  10.0  percent  at  any  load 
level  at  which  a  RATA  is  performed  (the  low, 
mid,  or  high  load  level,  as  defined  in  section 
6.5.2.1  of  this  appendix). 
***** 

3.3.4    Relative  Accuracy  for  Flow  Monitors 

(a)  The  relative  accuracy  of  flow  monitors 
shall  not  exceed  10.0  percent  at  any  load 
level  at  which  a  RATA  is  performed  (the  low, 
mid,  or  high  load  level,  as  defined  in  section 
6.5.2.1  of  this  appendix). 

(b)  For  affected  units  where  the  average  of 
the  flow  reference  method  measurements  of 
gas  velocity  at  a  particular  load  level  of  the 
relative  accuracy  test  audit  is  less  than  or 
equal  to  10.0  fps,  the  mean  value  of  the  flow 
monitor  velocity  measurements  shall  be 
within  ±2.0  fps  of  the  reference  method  mean 
value  in  fps  at  that  load  level,  wherever  the 
10.0  percent  relative  accuracy  specification  is 
not  achieved. 


3.3.7     Relative  Accuracy  for  NOx 
Concentration  Monitoring  Systems 

***** 

(b)  *  •  •  Alternatively,  for  affected  units 
where  the  average  of  the  reference  method 


measurements  of  NOx  concentration  during 
the  relative  accuracy  test  audit  is  less  than  or 
equal  to  250.0  ppm,  the  mean  value  of  the 
continuous  emission  monitoring  system 
measurements  shall  be  within  ±15.0  ppm  of 
the  reference  method  mean  value. 
***** 

50.  Section  4  of  Appendix  A  to  Part 
75  is  amended  by: 

a.  Revising  the  second  sentence  of  the 
first  paragraph  of  section  4; 

b.  Removing  the  last  sentence  of  the 
first  paragraph  of  section  4;  and 

c.  m  subparagraph  (3)  of  section  4  by 
adding  the  words  "the  appropriate" 
before  the  word  "units",  by  removing 
the  words  "of  the  standard",  and  by 
adding  the  word  "e.g.,"  before  the 
words  "Ib/hr". 

The  revisions  and  additions  read  as 
follows: 

4.  Data  Acquisition  and  Handling  Systems 

•  *  *  These  systems  also  shall  have  the 
capability  of  interpreting  and  converting  the 
individual  output  signals  from  an  SO2 
pollutant  concentration  monitor,  a  flow 
monitor,  a  CO?  monitor,  a  NOx  pollutant 
concentration  monitor,  and  a  NOx-diluent 
continuous  emission  monitoring  system  to 
produce  a  continuous  readout  of  pollutant 
mass  emission  rates  in  the  appropriate  units 
(e.g..  Ib/hr,  Ib/mmBtu,  tons/hr).  *  *   * 


Appendix  A  to  Part  75    [Amended] 

51.  Section  6  of  Appendix  A  to  Part 
75  is  amended  by: 

a.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.2  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

b.  In  section  6.3.1  by  removing  the 
word  "extended"-before  the  words  "unit 
outages"  in  the  second  sentence,  and  by 
adding  a  new  sentence  after  the  second 
sentence; 

c.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.3.1  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

d.  In  the  fourth  sentence  of  section 
6.3.2  by  removing  the  word  "extended" 
before  the  words  "unit  outages",  and  by 
adding  a  new  sentence  after  the  fourth 
sentence; 

e.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.3.2  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

f.  In  the  first  sentence  of  paragraph  (a) 
of  section  6.4  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedures"; 

g.  In  the  first  sentence  of  section  6.5 
by  adding  the  word  "and"  after  the 
words  "heat  input,"  and  by  removing 
the  words  "and  each  SO^-diluent 
continuous  emission  monitoring 
system"; 
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h.  Revising  paragraphs  (a)  and  (c)  of 
section  6.5; 

i.  In  the  first  sentence  of  paragraph 
(f)(1)  of  section  6.5  by  adding  the  word 
"conditional"  before  the  words  "data 
validation  procedines"; 

j.  In  the  second  sentence  of  paragraph 
(g)  of  section  6.5  by  removing  the  words 
"SOz-diluent"; 

k.  Revising  paragraph  (a)  of  section 
6.5.1  and  paragraph  (a)  of  section  6.5.2; 

1.  In  paragraph  (b)  of  section  6.5.2  by 
revising  the  words  "section  6.5.2.1"  to 
read  "section  6.5.2.1(d)"; 

m.  In  paragraph  (c)  of  section  6.5.2  by 
adding  the  words  "(or  three  operating 
levels)"  after  the  word  "level(s)"; 

n.  In  paragraph  (d)  of  section  6.5.2  by 
adding  the  worlds  "(or  operating  levels)" 
after  the  word  "level(s)"; 

o.  In  section  heading  6.5.2.1  by 
adding  the  words  "(or  Operating)"  after 
the  words  "Normal  Load"; 

p.  Revising  paragraph  (a)  of  section 
6.5.2.1; 

q.  In  the  first  sentence  of  paragraph 
(b)  of  section  6.5.2.1  by  revising  the 
words  "30.0  to  60.0  percent"  to  read  "> 
30.0  percent,  but  <  60.0  percent"  and 
revising  the  words  "60.0  to  100.0 
percent"  to  read  ">  60.0  percent"; 

r.  Revising  paragraphs  (c)  and  (d)  of 
section  6.5.2.1; 

s.  Revising  the  first  sentence  of 
paragraph  (e)  of  section  6.5.2.1; 

t.  Removing  and  reserving  section 
6.5.3; 

u.  Amending  section  6.5.6  by 
removing  the  third  sentence; 

V.  In  paragraph  (b)(2)  of  section  6.5.6 
by  revising  the  number  "1.0"  To  read 
"1.2"; 

w.  Adding  paragraph  (b)(5)  to  section 
6.5.6: 

X.  In  the  first  sentence  of  paragraph  (a) 
of  sections  6.5.6.1  and  6.5.6.2  by 
revising  the  words  "normal  load"  to 
read  "the  normal  load  level  (or  normal 
operating  level)"; 

y.  In  paragraph  (c)  of  section  6.5.6.3 
by  removing  the  words  "§  75.56(a)(7) 
or"  and  the  words  ",  as  applicable"; 

z.  In  paragraph  (a)  of  section  6.5.7  by 
removing  the  words  "or  S02-diluent"  in 
the  fourth  sentence,  by  adding  one 
sentence  before,  and  two  sentences 
after,  the  ninth  sentence,  and  by 
removing  the  words  "§  75.56(a)(5)(ix) 
and"  bom  the  next  to  last  sentence;  and 

aa.  In  section  6.5.10  by  adding  a 
comma  after  the  number  "7D",  and  by 
adding  a  new  third  sentence. 

The  revisions  and  additions  read  as 
follows: 

6.  Certification  Tests  and  Procedures 
***** 


6.3    7-Day  Calibration  Error  Test 

6.3.1    Gas  Monitor  7-Day  Calibration  Error 
Test 

*  *  *  Notwithstanding  this  requirement, 
for  a  peaking  unit  (as  defined  in  $  72.2  of  this 
chapter),  only  3  of  the  7  days  in  the  test  need 
be  unit  operating  days.  *  •  • 


6.3.2    Flow  Monitor  7-Day  Calibration  Error 
Test 

*  *   •  Notwithstanding  these 
requirements,  for  a  peaking  unit  (as  defined 
in  §  72.2  of  this  chapter),  only  3  of  the  7  days 
in  the  test  need  be  unit  operating  days.  •  •  • 


6.5    Relative  Accuracy  and  Bias  Tests 
(General  Procedures) 

***** 

(a)  Except  as  provided  in  §  75.21(a)(S), 
perform  each  RATA  while  the  unit  (or  imits, 
if  more  than  one  unit  exhausts  into  the  flue) 
is  combusting  the  fuel  that  is  a  normal 
primary  or  backup  fuel  for  that  unit  (for  some 
units,  more  than  one  type  of  fuel  may  be 
considered  normal,  e.g.,  a  unit  that  combusts 
gas  or  oil  on  a  seasonal  basis).  For  units  that 
co-fire  fuels  as  the  predominant  mode  of 
operation,  perform  the  RAT  As  while  co- 
firing.  When  relative  accuracy  test  audits  are 
performed  on  continuous  emission 
monitoring  systems  installed  on  bypass 
stacks/ducts,  use  the  fuel  normally 
combusted  by  the  unit  (or  units,  if  more  than 
one  unit  exhausts  into  the  flue)  when 
emissions  exhaust  through  the  bypass  stack/ 
ducts. 
***** 

(c)  For  monitoring  systems  with  dual 
ranges,  perform  the  relative  accuracy  test  on 
the  range  normally  used  for  measuring 
emissions.  For  units  with  add-on  SO2  or  NOx 
controls  that  operate  continuously  rather   . 
than  seasonally,  or  for  units  that  need  a  dual 
range  to  record  high  concentration  "spikes" 
during  startup  conditions,  the  low  range  is 
considered  normal.  However,  for  some  dual 
span  units  .(e.g..  for  units  that  use  fuel 
switching  or  for  which  the  emission  controls 
are  operated  seasonally),  provided  that  both 
monitor  ranges  are  connected  to  a  common 
probe  and  sample  interface,  either  of  the  two 
measurement  ranges  may  be  considered 
normal:  in  such  cases,  perform  the  RATA  on 
the  range  that  is  in  use  at  the  time  of  the 
scheduled  test.  If  the  low  and  high 
measurement  ranges  are  connected  to 
separate  sample  probes  and  interfaces,  RATA 
testing  on  both  ranges  is  required. 
***** 

6.5.1     Gas  Monitoring  System  RAT  As 
(Special  Considerations) 

(a)  Perform  the  required  relative  accuracy 
test  audits  for  each  SO2  or  CO2  pollutant 
concentration  monitor,  each  CO2  or  02 
diluent  monitor  used  to  determine  heat 
input,  each  NOx-diluent  continuous 
emission  monitoring  system,  and  each  NOx 
concentration  monitoring  system  used  to 
determine  NOx  mass  emissions,  as  defined  in 
§  75.71(a)(2)  at  the  normal  load  level  or 
normal  operating  level  for  the  unit  (or 
combined  units,  if  common  stack],  as  defined 


in  section  6.5.2.1  of  this  appendix.  If  two 
load  levels  or  operating  levels  have  been 
designated  as  normal,  the  RAT  As  may  be 
done  at  either  load  level. 


6.5.2    Flow  Monitor  RAT  As  (Special 
Considerations) 

(a)  Except  for  flow  monitors  on  bypass 
stacks/ducts  and  peaking  units,  perform 
relative  accuracy  test  audits  for  uie  initial 
certification  of  each  flow  monitor  at  three 
different  exhaust  gas  velocities  (low.  mid, 
and  high),  corresponding  to  three  different 
load  levels  or  operatinc  levels  within  the 
range  of  operation,  as  defined  in  section 
6.5.2.1  of  this  appendix.  For  a  common  stack/ 
duct,  the  three  different  exhaust  gas 
velocities  may  be  obtained  from  frequently 
used  unit/load  or  operating  level 
combinations  for  the  units  exhausting  to  the 
conunon  stack.  Select  the  three  exhaust  gas 
velocities  such  that  the  audit  points  at 
adjacent  load  or  operating  levels  (i.e.,  low 
and  mid  or  mid  and  high),  in  megawatts  (or 
in  thousands  of  Ib/hr  of  steam  production  or 
in  ft/ sec,  as  applicable),  are  separated  by  no 
less  than  25.0  percent  of  the  range  of 
operation,  as  defined  in  section  6.5.2.1  of  this 
appendix. 
***** 

6.5.2.1     Range  of  Operation  and  Normal 
Load  (or  Operating)  Load  Level(s) 

(a)  The  owner  or  operator  shall  determine 
the  upper  and  lower  boundaries  of  the  "range 
of  operation"  as  follows  for  each  unit  (or 
combination  of  units,  for  common  stack 
configurations)  that  uses  CEMS  to  account  for 
its  emissions  and  for  each  unit  that  uses  the 
optional  fuel  flow-to-load  quality  assurance 
test  in  section  2.1.7  of  appendix  D  to  this 
part: 

(1)  For  affected  units  that  produce 
electrical  output  (in  megawatts)  or  thermal 
output  (in  klb/hr  of  steam  production),  the 
lower  boundary  of  the  range  of  operation  of 
a  unit  shall  be  the  minimum  safe,  stable  load. 
For  common  stacks,  the  minimum  safe,  stable 
load  shall  be  the  lowest  of  the  minimum  safe, 
stable  loads  for  any  of  the  units  discharging 
through  the  stack.  Alternatively,  for  a  group 
of  frequently-operated  units  that  serve  a 
common  stack,  the  sum  of  the  minimum  safe, 
stable  loads  for  the  individual  units  may  be 
used  as  the  lower  boundary  of  the  range  of 
operation.  The  upper  boundary  of  the  range 
of  operation  of  a  unit  shall  be  the  maximum 
sustainable  load.  The  "maximum  sustainable 
load"  is  the  higher  of  either:  the  nameplate 
or  rated  capacity  of  the  unit,  less  any 
physical  or  regulatory  limitations  or  other 
deratings;  or  the  highest  sustainable  unit 
load,  based  on  at  least  four  quarters  of 
representative  historical  operating  data.  For 
common  stacks,  the  maximum  sustainable 
load  is  the  sum  of  all  of  the  maximum 
sustainable  loads  of  the  individual  units 
discharging  through  the  stack,  unless  this 
load  is  unattainable  in  practice,  in  which 
case  use  the  highest  sustainable  combined 
load  for  the  units  that  discharge  through  the 
stack,  based  on  at  least  four  quarters  of 
representative  historical  op>erating  data.  The 
load  values  for  the  unit(sl  shall  be  expressed 
either  in  units  of  megawatts  or  thousands  of 
Ib/hr  of  steam  load;  or 
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(2)  For  affected  units  that  do  not  produce 
electrical  or  thermal  output,  the  lower 
boundary  of  the  range  of  operation  shall  be 
the  minimum  expected  flue  gas  velocity  (in 
ft/ sec)  during  normal,  stable  operation  of  the 
unit.  The  upper  boundary  of  the  range  of 
operation  shall  be  the  maximum  potential 
flue  gas  velocity  (in  ft/ sec)  as  defined  in 
section  2.1.4.1  of  this  appendix.  The 
minimum  expected  and  maximum  potential 
velocities  may  be  derived  from  the  results  of 
reference  method  testing  or  by  using 
Equation  A-3a  or  A-3b  (as  applicable)  in 
section  2.1.4.1  of  this  appendix.  If  Equation 
A-3a  or  A-3b  is  used  to  determine  the 
minimum  expected  velocity,  replace  the 
word  "maximum"  to  read  "minimum"  in  the 
definiUons  of  "MPV,"  "Hf,"  "%  Om,"  and 
"%  H2O,"  and  replace  the  word  "minimum" 
to  read  "maximum"  in  the  definition  of 

•COjd." 
***** 

(c)  Analysis  of  historical  load  or  operating 
level  data.  (1)  For  units  that  produce 
electrical  or  thermal  output,  the  owner  or 
operator  shall  identify,  for  each  affected  unit 
or  common  stack  (except  for  peaking  units), 
the  "normal"  load  level  or  levels  Qow,  mid 
or  high),  based  on  the  operating  history  of  the 
unit(s).  To  identify  the  normal  load  level(s), 
the  owner  or  operator  shall,  at  a  minimum, 
determine  the  relative  number  of  operating 
hours  at  each  of  the  three  load  levels,  low, 
mid  and  high  over  the  past  four 
representative  operating  quarters.  The  owner 
or  operator  shall  determine,  to  the  nearest  0.1 
percent,  the  percentage  of  the  time  that  each 
load  level  (low,  mid,  high)  has  been  used 
dvuing  that  time  period.  A  summary  of  the 
data  used  for  this  determination  and  the 
calculated  results  shall  be  kept  on-site  in  a 
format  suitable  for  inspection.  For  hew  units 
or  newly-affected  units,  the  data  analysis  in 
this  paragraph  may  be  based  on  fewer  than 
four  quarters  of  data  if  fewer  than  four 
representative  quarters  of  historical  load  data 
are  available.  Or,  if  no  historical  load  data  are 
available,  the  owner  or  operator  may 
designate  the  normal  load  based  on  the 
expected  or  projected  manner  of  operating 
the  unit.  However,  in  either  case,  once  four 
quarters  of  representative  data  become 
available,  the  historical  load  analysis  shall  be 
repeated. 

(2)  If  the  affected  unit  does  not  produce 
electrical  or  steam  load,  follow  the 
procedures  in  paragraph  (c)(1)  of  this  section, 
except  that: 

(i)  The  words  "load  level"  shall  read 
"operating  level;"  and 

(ii)  If  the  unit  does  not  have  an  installed 
flow  monitor,  the  historical  data  analysis 
described  in  paragraph  (c)(1)  of  this  section 
is  not  required. 

(d)  Determination  of  normal  load.  (1) 
Based  on  the  analysis  of  the  historical  load 
data  described  in  paragraph  (c)  of  this 
section,  the  owner  or  o{)erator  shall,  for  units 
that  produce  electrical  or  thermal  output, 
designate  the  most  frequently  used  load  level 
as  the  normal  load  level  for  the  unit  (or 
combination  of  units,  for  common  stacks). 
The  owner  or  operator  may  also  designate  the 


second  most  frequently  used  load  level  as  an 
additional  normal  load  level  for  the  unit  or 
stack.  For  peaking  units,  normal  load 
designations  are  unnecessary;  the  entire 
operating  load  range  shall  be  considered 
normal.  If  the  manner  of  operation  of  the  unit 
changes  significantly,  such  that  the 
designated  normal  load(s)  or  the  two  most 
frequently  used  load  levels  change,  the 
owner  or  operator  shall  repeat  the  historical 
load  analysis  and  shall  redesignate  the 
normal  load(s)  and  the  two  most  fi^uently 
used  load  levels,  as  appropriate.  A  minimum 
of  two  representative  quarters  of  historical 
load  data  are  required  to  document  that  a 
change  in  the  manner  of  unit  operation  has 
occurred.  Update  the  electronic  monitoring 
plan  whenever  the  normal  load  level(s)  and 
the  two  most  fi«quently-used  load  levels  are 
redesignated. 

(2)  For  units  that  do  not  produce  electrical 
or  thermal  output,  follow  the  procedures  in 
paragraph  (d)(1)  of  this  section,  except  that: 

(i)  The  words  "load"  and  "load  level"  shall 
read  "operating  level;"  and 

(ii)  ff  the  unit  does  not  have  an  installed 
flow  monitor,  the  two  most  &«quently-used 
operating  levels  and  the  normal  operating 
level(s)  shall  be  determined  using  sound 
engineering  judgment,  in  lieu  of  performing 
a  historical  data  analysis.  The  operating  level 
determinations  shall  be  based  on  knowledge 
of  the  unit,  operating  experience  with  the 
unit,  and  actual  stack  gas  velocity 
measurements  using  EPA  Method  2  in 
appendix  A  to  part  60  of  this  chapter  (or  its 
allowable  alternatives). 

(e)  The  ovraer  or  operator  shall  report  the 
upper  and  lower  boundaries  of  the  range  of 
operation  for  each  unit  (or  combination  of 
units,  for  common  stacks),  in  units  of 
megawatts  or  thousands  of  Ib/hr  of  steam 
production  or  ft/sec  (as  applicable),  in  the 
electronic  quarterly  report  required  imder 
§  75.64.  *  •  • 

*  •         •         •         * 

6.5.6  Reference  Method  Traverse  Point 
Selection 

*  *      '  *         *         * 

(b)*** 

(5)  If  Method  7E  is  used  as  the  reference 
method  for  the  RATA  of  a  NOx  CEMS 
installed  on  a  combustion  turbine,  the 
reference  method  measurements  may  be 
made  at  the  sampling  points  specified  in 
section  6.1.2  of  Method  20  in  appendix  A  to 
part  60  of  this  chapter. 

*  *         *         *      '  * 

6.5.7  Sampling  Strategy 

(a)  *  *  *  Also,  allow  sufficient 
measurement  time  to  ensure  that  stable 
temperature  readings  are  obtained  at  each 
traverse  point,  particularly  at  the  first 
measurement  point  at  each  sample  port, 
when  a  probe  is  moved  sequentially  from 
port-to-port.  •  *  *  Alternatively,  moisture 
measurements  for  molecular  weight 
determination  may  be  performed  before  and 
after  a  series  of  RATA  runs  at  a  particular 
load  level  (low,  mid,  or  high),  provided  that 
the  time  interval  between  the  two  moisture 


measurements  does  not  exceed  three  hours. 
If  this  option  is  selected,  the  results  of  the 
two  moisture  determinations  shall  be 
averaged  arithmetically  emd  applied  to  all 
RATA  runs  in  the  series.  *  *  * 


6.5.10    Reference  Methods 

•  *  *  Notwithstanding  these 
requirements.  Method  20  may  be  used  as  the 
reference  method  for  relative  accuracy  test 
audits  of  NOx  monitoring  systems  installed 
on  combustion  turbines. 

Appendix  A  to  Part  75    [Amended] 

52.  Section  7  of  Appendix  A  to  Part 
75  is  amended  by: 

a.  In  section  heading  7.3  by  revising 
the  words  '*S02-Diluent  Continuous 
Emission"  to  read  "O2  Monitors,  NOx 
Concentration"; 

b.  Revising  the  first  sentence  of 
section  7.3; 

c.  Revising  the  variable 


"I" 

i=l 

in  the  list  of  defined  variables  for  Eq.  A- 
7  to  be 


"Id/ 


and  removing  the  final  sentence  of 
section  7.3.1; 

d.  In  the  section  heading  and  text  of 
section  7.4  by  revising  the  word  "  NOx" 
to  read  "  NOx-diluent"; 

e.  In  section  heading  7.4.2  by 
removing  the  words  "(Monitoring 
System)"; 

f.  In  the  second  sentence  of  section 
7.6.1  by  adding  the  words  "or  NOx" 
after  both  occurrences  of  the  word 
"SO2"  and  the  third  sentence  by 
revising  the  word  "  NOx"  to  read 
"NOxdiluent"; 

g.  In  paragraph  (a)  of  section  7.7  by 
removing  the  fourth  sentence; 

h.  In  paragraph  (b)  of  section  7.7  by 
removing  the  first  two  sentences  and 
adding  four  new  sentences; 

i.  In  the  variable  "(Heat  Input)avg" 
under  Eq.  A-13a  in  paragraph  (c)  of 
section  7.7  by  adding  a  second  and  third 
sentence  to  the  definition; 

j.  In  paragraph  (d)  of  section  7.7  by 
adding  the  words  "(i.e.,  the  arithmetic 
average  of  the  diluent  gas 
concentrations  for  all  clock  hours  in 
which  a  RATA  run  was  performed)"  to 
the  end  of  the  sentence; 

k.  In  section  7.8  by  designating  the 
existing  text  as  paragraph  (a),  removing 
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the  first  sentence,  adding  the  words 
"and  section  2.2.5  of  appendix  B  to  this 
part"  to  the  end  of  the  second  sentence, 
and  adding  a  new  paragraph  (b);  and 

1.  Revising  Figure  6. 

The  revisions  and  additions  read  as 
foUows: 

7.  Calculations 


7.3    Relative  Accuracy  for  SO2  and  CO2 
Pollutant  Concentration  Monitors,  Qz 
Monitors,  NOx  Concentration  Monitoring 
Systems,  and  Flow  Monitors 

Analyze  the  relative  accuracy  test  audit 
data  from  the  reference  method  tests  for  SO2 
and  CO2  pollutant  concentration  monitors, 
O2  monitors  used  only  for  heat  input  rate 
determination,  NOx  concentration 


monitoring  systems,  and  flow  monitors  using 
the  following  procedures.  •  •  • 

***** 

7. 7    Reference  Flow-to-Load  Ratio  or 
Gross  Heat  Rate 


(b)  In  Equation  A-13,  for  a  common  stack, 
determine  L,,,  by  summing,  for  each  RATA 
run,  the  operating  loads  of  all  units 
discharging  through  the  common  stack,  and 
then  taking  the  arithmetic  average  of  the 
summed  loads.  For  a  unit  that  discharges  its 
emissions  through  multiple  stacks,  either 
determine  a  single  value  of  Qjtt  for  the  unit 
or  a  separate  value  of  Q^  for  each  stack.  In 
the  former  case,  calculate  Q„;f  by  summing, 
for  each  RATA  nm,  the  volumetric  flow  rates 
through  the  individual  stacks  and  then  taking 
the  arithmetic  average  of  the  summed  RATA 
run  flow  rates.  In  the  latter  case,  calculate  the 


value  of  QiEf  for  each  stack  by  taking  the 
arithmetic  average,  for  all  RATA  nms,  of  the 
flow  rates  through  the  stack.  *  *  * 

(c)»  •  • 
(Heat  Input),,,  =  *  •  •  For  multiple  stack 
configurations,  if  the  reference  GHR  value  is 
determined  separately  for  each  stack,  use  the 
hourly  heat  input  measured  at  each  stack.  If 
the  reference  GHR  is  determined  at  the  unit 
level,  sum  the  hourly  heat  inputs  measured 
at  the  individual  stacks. 


7.8    Flow-to-Load  Test  Exemptions 

***** 

(b)  Units  that  do  not  produce  electrical 
output  (in  megawatts)  or  thermal  output  (in 
klb  of  steam  per  hour)  are  exempted  frt>m  the 
flow-to-load  ratio  test  requirements  of  section 
7.7  of  this  appendix  and  section  2.2.5  of 
appendix  B  to  this  part. 
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53.  Section  1  of  Appendix  B  to  Part 
75  is  amended  by: 

a.  Adding  a  fotuth  sentence  to  section 
l;and 

b.  Removing  the  word  "and"  before  the 
words  "section  2.1.5.1"  in  the  second 
sentence  of  section  1.3.1. 

The  revisions  and  additions  read  as 
follows: 

Appendix  B  to  Part  75 — Quality  Assurance 
and  Quality  Control  Procedures 

1.  Quality  Assurance/Quality  Control 
Program 

*   •   *  Electronic  storage  of  the  information 
in  the  QA/QC  plan  is  permissible,  provided 
that  the  information  can  be  made  available  in 
hardcopy  upon  request  during  an  audit. 

***** 

54.  Section  2  of  Appendix  B  to  Part 
75  is  amended  by: 

a.  In  paragraph  (a)  of  section  2.1.4  by 
revising  the  words  "<  200  ppm"  in  the 
first  sentence  to  read  ">  50.0  ppm  but 
<  200  ppm,  or  exceeds  5.0  ppm  for  span 
values  <,  50.0  ppm"; 


b.  In  the  first  sentence  of  section  2.2.1 
by  revising  the  word  "Perform"  to  read 
"Unless  a  particular  monitor  (or 
monitoring  range)  is  exempted  under 
this  paragraph  or  under  section  6.2  of 
appendix  A  to  this  part,  perform"; 

c.  In  paragraph  (c)  of  section  2.2.3  by 
adding  a  third  sentence; 

d.  In  the  second  sentence  of  paragraph 

(e)  of  section  2.2.3  by  removing  the 
words  "or  S02-diluent"; 

e.  In  the  second  sentence  of  paragraph 

(f)  of  section  2.2.3  by  revising  the  words 
"168  unit  operating  hour  or  stack 
operating  hour  grace  period"  to  read 
"grace  period  of  168  cumulative  unit  or 
stack  operating  hours"; 

f.  In  paragraph  (a)  of  section  2.2.4  by 
revising  both  ocourences  of  the  word 
"consecutive"  to  read  "cumulative"; 

g.  In  the  first  sentence  of  paragraph  (b) 
of  section  2.2.4  by  adding  the  word 
"cumulative"  after  the  niunber  "168" 
and  the  words  "first  unit  operating" 
before  the  words  "hour  following"; 


h.  In  paragraph  (a)  of  section  2.2.5  by 
removing  the  first  sentence,  revising  the 
words  "by  an  approved  petition  in 
accordance  with"  in  the  second 
sentence  to  read  "from  the  flow-to-load 
ratio  test  imder",  and  by  adding  a  final 
sentence  before  Eq.  B-1; 

i.  Revising  the  third  sentence  of 
paragraph  (a)(1)  of  section  2.2.5; 

j.  In  paragraph  (a)(3)  of  section  2.2.5 
by  adding  the  word  "rate"  after  the 
words  "heat  input"; 

k.  In  paragraph  (a)(4)  of  section  2.2.5 
by  adding  the  word  "acceptable"  after 
each  occurrence  of  the  number  "168", 
and  by  adding  in  the  third  sentence  the 
words  "(i.e.,  at  loads  within  ±  10 
percent  of  L,vg)"  after  the  word  "rates"; 

1.  Revising  the  last  sentence  of 
paragraph  (b)  of  section  2.2.5; 

m.  Revising  the  introductory  text  of 
paragraph  (c)  of  section  2.2.5; 

n.  Adding  a  new  third  sentence  in 
paragraph  (c)(1)  of  section  2.2.5; 
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o.  In  paragraph  (c)(8)  of  section  2.2.5 
by  removing  the  second  sentence  and 
adding  two  new  sentences  in  its  place; 

p.  In  the  first  sentence  of  the 
introductory  paragraph  to  section 
2.2.5.1  by  revising  the  words  "two 
weeks"  to  read  "14  imit  operating 
days"; 

q.  Revising  paragraph  (b)  of  section 
2.2.5.1; 

r.  Revising  section  2.2.5.2; 

s.  Revising  the  second  and  third 
sentences  of  paragraph  (a)  of  section 
2.2.5.3; 

t.  In  the  second  sentence  of  paragraph 
(b)  of  section  2.2.5.3  by  changing  the 
number  "5.0"  to  "10.0"; 

u.  In  paragraph  (c)  of  section  2.2.5.3 
by  adding  the  words  "(if  applicable)" 
after  the  words  "flow-to-load  test"  in 
the  second  sentence  and  after  the  words 
"flow  monitor"  in  the  third  sentence; 

V.  In  the  fourth  sentence  of  paragraph 

(a)  of  section  2.3.1.1  by  revising  the 
words  "720  unit  (or  stack)  operating 
hour  grace  period"  to  read  "grace  period 
of  720  ciunulative  unit  or  stack 
operating  hours"; 

w.  Removing  and  reserving  paragraph 

(b)  of  section  2.3.1.2; 

X.  Removing  the  words  "On  and  after 
January  1.  2000,"  and  capitalizing  the 
letter  "t"  in  the  first  instance  of  "the" 
in  paragraph  (c)  of  section  2.3.1.2; 

y.  In  paragraph  (d)  of  section  2.3.1.2 
by  adding  the  words  ",  as  measured  by 
the  reference  method  during  the  RATA" 
after  the  words  "<10.0  fps"  and  by 
removing  the  words  "(10.0  percent  if 
prior  to  January  1,  2000)"; 

z.  In  paragraph  (e)  of  section  2.3.1.2 
by  adding  the  words  "reference 
method"  before  the  word 
"concentrations",  and  by  adding  the 
words  ")  during  the  RATA"  after  the 
words  "250  ppm"; 

aa.  In  paragraph  (f)  of  section  2.3.1.2 
by  adding  the  words  "measured  by  the 
reference  method  during  the  RATA" 
after  the  words  "average  NOx  emission 
rate"; 

bb.  Removing  and  reserving  paragraph 
(g)  of  section  2.3.1.2; 

cc.  In  section  heading  2.3.1.3  by 
adding  the  words  "(or  Operating)"  after 
the  words  "RATA  Load"; 

dd.  In  paragraph  (a)  of  section  2.3.1.3 
by  adding  the  words  "(or  operating 
level)"  after  each  instance  of  the  words 
"load  level",  adding  the  words  "(or 
operating  levels)"  aifter  the  words  "load 
levels",  and  by  revising  the  words 
"section  6.5.2.1"  to  read  "section 
6.5.2.1(d)"; 

ee.  In  paragraph  (b)  of  section  2.3.1.3 
by  revising  the  words  "section  6.5.2.1" 
to  read  "section  6.5.2.1(d)"; 

ff.  Revising  paragraphs  (c)(1)  through 
(c)(6)  of  section  2.3.1.3; 


gg.  In  paragraph  (c)  of  section  2.3.2  by 
adding  a  new  third  sentence; 

hh.  In  paragraphs  (d)  and  (f)  of  section 
2.3.2  by  adding  the  words  "(or  operating 
level)"  after  each  occurrence  of  the 
words  "load  level",  the  words  "(or 
single-level)"  after  the  word  "single- 
load",  the  words  "(or  multiple-level)" 
after  the  word  "multiple-load",  the 
words  "(or  operating  level(s))"  after  the 
words  "load  level{s)",  and  the  words 
"(or  3-level)"  after  the  words  "3-load"; 

ii.  Revising  paragraph  (e)  of  section 
2.3.2; 

jj.  In  paragraph  (a)  of  section  2.3.3  by 
revising  the  first  two  instances  of  the 
word  "consecutive"  to  read 
"cumulative",  removing  the  word  "or" 
after  the  first  two  semicolons,  and  by 
removing  the  words  "consecutive 
calendar"  after  the  word  "five"; 

kk.  In  the  first  sentence  of  paragraph 
(c)  of  section  2.3.3  by  adding  the  word 
"cumidative"  after  the  number  "720"; 

11.  Revising  paragraph  (b)  of  section 
2.4; 

mm.  Revising  footnote  2  of  Figure  1 
to  Appendix  B  of  Part  75;  and 

nn.  In  Figure  2  to  Appendix  B  of  Part 
75  by  removing  the  row  for  "Flow 
(Phase  I)",  renaming  the  row  for  "Flow 
(Phase  n)"  as  "Flow",  by  revising  the 
word  "H2O2"  in  the  final  row  to  read 
"H2O2",  and  by  adding  the  word 
"cumulative"  after  both  occurrences  of 
the  number  "168"  in  footnote  1  to 
Figure  2. 

The  revisions  and  additions  read  as 
follows: 

2.  Frequency  of  Testing 


2.2    Quarterly  Assessments 

***** 

2.2.3    DaU  Validation 

***** 

(c)  *  *  *  If  a  routine  daily  calibration  error 
test  is  performed  and  passed  just  prior  to  a 
linearity  test  (or  during  a  linearity  test 
period)  and  a  mathematical  correction  factor 
is  automatically  applied  by  the  DAHS,  the 
correction  factor  shall  be  applied  to  all 
subsequent  data  recorded  by  the  monitor, 
including  the  linearity  test  data. 
***** 

2.2.5    Flow-to-Load  Ratio  or  Gross  Heat  Rate 
Evaluation 

(a)  Applicability  and  methodology.  *  •  • 
Alternatively,  for  the  reasons  stated  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section,  the  owner  or  operator  may  exclude 
from  the  data  analysis  certain  hours  within 
±  10.0  percent  of  L.,,  and  may  calculate  R*, 
values  for  only  the  remaining  hours.  *   •   * 

(1)  *  *  *  For  a  unit  that  discharges  its 
emissions  through  multiple  stacks  or  that 
monitors  its  emissions  in  multiple 
breechings,  Qh  will  be  either  the  combined 
hourly  volumetric  flow  rate  for  all  of  the 


stacks  or  ducts  (if  the  test  is  done  on  a  unit 
basis)  or  the  hourly  flow  rate  through  each 
stack  individually  (if  the  test  is  performed 
separately  for  each  stack).  *  •  * 

***** 

(b)  *  *  •  If  Ef  is  above  these  limits,  the 
owner  or  operator  shall  either:  implement 
Option  1  in  section  2.2.5.1  of  this  appendix; 
perform  a  RATA  in  accordance  with  Option 
2  in  section  2.2.5.2  of  this  appendix;  or  (if 
applicable)  re-examine  the  hourly  data  used 
for  the  flow-to-load  or  GHR  analysis  and 
recalculate  Ef,  after  excluding  all  non- 
representative  hourly  flow  rates,  as  provided 
in  paragraph  (c)  of  this  section. 

(c)  Recalculation  ofEi  If  the  owner  or 
operator  did  not  exclude  any  hours  within 
±10  percent  of  L^vg  from  the  original  data 
analysis  and  chooses  to  recalculate  Ef,  the 
flow  rates  for  the  following  hours  are 
considered  non-representative  and  may  be 
excluded  from  the  data  analysis: 

(1)  *   *   *  Also,  for  units  that  co-fire 
different  types  of  fuels,  if  the  reference  RATA 
was  done  while  co-firing,  then  hours  in 
which  a  single  fuel  was  combusted  may  be 
excluded  from  the  data  analysis  as  different 
fuel  hours  (and  vice-versa  for  co-hred  hours, 
if  the  reference  RATA  was  done  while 
combusting  only  one  type  of  fuel); 
***** 

(8)  *  *  *  If,  however,  Ef  is  still  above  the 
applicable  limit,  data  frnm  the  monitor  shall 
be  declared  out-of-control,  beginning  with 
the  first  unit  operating  hour  following  the 
quarter  in  which  Ef  exceeded  the  applicable 
limit.  Alternatively,  if  a  probationary 
calibration  error  test  is  performed  and  passed 
according  to  §  75.20(b)(3)(ii),  data  from  the 
monitor  may  be  declared  conditionally  valid 
following  the  quarter  in  which  Ef  exceeded 
the  applicable  limit.  *   *   • 

2.2.5.1  Option  1 

*         *         *         *         * 

(b)  If  a  problem  with  the  flow  monitor  is 
identified  through  the  investigation 
(including  the  need  to  re-linearize  the 
monitor  by  changing  the  polynomial 
coefficients  or  K  hctoHs)).  data  from  the 
monitor  are  considered  invalid  back  to  the 
first  unit  operating  hour  after  the  end  of  the 
calendar  quarter  for  which  Ef  was  above  the 
applicable  limit.  If  the  option  to  use 
conditional  data  validation  was  selected 
under  section  2.2.5(c)(8)  of  this  apprandix,  all 
conditionally  valid  data  shall  be  invalidated, 
back  to  the  first  imit  operating  hour  after  the 
end  of  the  calendar  quarter  for  which  Ef  was 
above  the  applicable  limit.  Corrective  actions 
shall  be  taken.  All  corrective  actions  (e.g., 
non-routine  maintenance,  repairs,  major 
component  replacements,  re-linearization  of 
the  monitor,  etc.)  shall  be  documented  in  the 
operation  and  maintenance  records  for  the 
monitor.  The  owner  or  operator  then  shall 
either  complete  the  abbreviated  flow-to-load 
test  in  section  2.2.5.3  of  this  appendix,  or,  if 
the  corrective  action  taken  has  required 
relinearization  of  the  flow  monitor,  shall 
perform  a  3-load  RATA.  The  conditional  data 
validation  procedures  in  §  75.20(b)(3)  may  be 
applied  to  the  3-load  RATA. 

2.2.5.2  Option  2 

Perform  a  single-load  RATA  (at  a  load 
designated  as  normal  under  section  6.5.2.1  of 
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appendix  A  to  this  part)  of  each  flow  monitor 
for  which  Ef  is  outside  of  the  applicable  limit. 
If  the  RATA  is  passed  hands-off.  in 
accordance  with  section  2.3.2(c)  of  this 
appendix,  no  further  action  is  required  and 
the  out-of-control  period  for  the  monitor  ends 
at  the  date  and  hour  of  completion  of  a 
successful  RATA,  unless  the  option  to  use 
conditional  data  validation  was  selected 
under  section  2.2.5(c)(8)  of  this  appendix.  In 
that  case,  all  conditionally  valid  data  from 
the  monitor  are  considered  to  be  quality- 
assured,  back  to  the  first  unit  operating  hour 
following  the  end  of  the  calendar  quarter  for 
which  the  Ef  value  was  above  the  applicable 
limit.  If  the  RATA  is  failed,  all  data  from  the 
monitor  shall  be  invalidated,  back  to  the  first 
unit  operating  hour  following  the  end  of  the 
calendar  quarter  for  which  the  Ef  value  was 
above  the  applicable  limit.  Data  from  the 
monitor  remain  invalid  until  the  required 
RATA  has  been  passed.  Alternatively, 
following  a  failed  RATA  and  corrective 
actions,  the  conditional  data  validation 
procedures  of  §  75.20(b)(3)  may  be  used  until 
the  RATA  has  been  passed.  If  the  corrective 
actions  taken  following  the  failed  RATA 
included  adjustment  of  the  polynomial 
coefficients  or  K-factor(s)  of  the  flow  monitor, 
a  3-level  RATA  is  required. 

2.2.5.3    Abbreviated  Flow-to-Load  Test 

(a)  *  *  *  Data  from  the  monitoring  system 
eire  considered  invalid  from  the  hour  of 
commencement  of  the  repair,  replacement,  or 
maintenance  until  either  the  hour  in  which 
the  abbreviated  flow-to-load  test  is  passed,  or 
the  hour  in  which  a  probationary  calibraUon 
error  test  is  passed  following  completion  of 
the  repair,  replacement,  or  maintenance  and 
any  associated  adjustments  to  the  monitor.  If 
the  latter  option  is  selected,  the  abbreviated 
flow-to-load  test  shall  be  completed  within 
168  cumulative  unit  operating  hours  of  the 
probationary  calibration  error  test  (or,  for 
peaking  units,  within  30  unit  operating  days, 
if  that  is  less  restrictive).  *   *   * 


2.3    Semiannual  and  Annual  Assessments 

***** 

2.3.1    Relative  Accuracy  Test  Audit  (RATA) 

***** 

2.3.1.3     RATA  Load  (or  Operating)  Levels 
and  Additional  RATA  Requirements 
***** 

(c)  *  *  * 

(1)  An  annual  2-load  (or  2-level)  flow 
RATA  shall  be  done  at  the  two  most 
frequently  used  load  levels  (or  operating 
levels),  as  determined  under  section 
6.5.2.1(d)  of  appendix  A  to  this  part. 
Alternatively,  a  3-load  (or  3-level)  flow 
RATA  at  the  low,  mid,  and  high  load  levels 
(or  operating  levels),  as  defined  under  section 
6.5.2.1(b)  of  appendix  A  to  this  part,  may  be 
performed  in  lieu  of  the  2-load  (or  2-level) 
annual  RATA. 

(2)  If  the  flow  monitor  is  on  a  semiannual 
RATA  frequency,  2-load  (or  2-level)  flow 
RAT  As  and  single-load  (or  single-level)  flow 
RAT  As  at  the  normal  load  level  (or  normal 
operating  level)  may  be  performed 
alternately. 

(3)  A  single-load  (or  single-level)  annual 
flow  RATA  may  be  performed  in  lieu  of  the 


2-load  (or  2-level)  RATA  if  the  results  of  an 
historical  load  data  analysis  show  that  in  the 
time  period  extending  fiism  the  ending  date 
of  the  last  annual  flow  RATA  to  a  date  that 
is  no  more  than  21  days  prior  to  the  date  of 
the  current  annual  flow  RATA,  the  unit  (or 
combination  of  units,  for  a  common  stack) 
has  operated  at  a  single  load  level  (or 
operating  level]  (low,  mid,  or  high),  for  ^5.0 
percent  of  the  time.  Alternatively,  a  flow 
monitor  may  qualify  for  a  single-load  (or 
single-level)  RATA  if  the  85.0  percent 
criterion  is  met  in  the  time  period  extending 
from  the  beginning  of  the  quarter  in  which 
the  last  annual  flow  RATA  was  performed 
through  the  end  of  the  calendar  quarter 
preceding  the  quarter  of  current  annual  flow 
RATA. 

(4)  A  3-load  (or  3-level)  RATA,  at  the 
low-,  mid-,  and  high-load  levels  (or  operating 
levels),  as  determined  under  section  6.5.2.1 
of  appendix  A  to  this  part,  shall  be  performed 
at  least  once  every  five  consecutive  calendar 
years. 

(5)  A  3-load  (or  3-level)  RATA  is  required 
whenever  a  flow  monitor  is  re-linearized,  i.e., 
when  its  polynomial  coefficients  or  K 
factors)  are  changed,  except  for  flow 
monitors  installed  on  peaking  units  and 
bypass  stacks.  For  peaking  units  and  bypass 
stacks,  a  single-load  RATA  at  the  normal  load 
is  required. 

(6)  For  all  multi-level  flow  audits,  the  audit 
points  at  adjacent  load  levels  or  at  adjacent 
operating  levels  (e.g.,  mid  and  high)  shall  be 
separated  by  no  less  than  25.0  percent  of  the 
"range  of  operation,"  as  defined  in  secUon 
6.5.2.1  of  appendix  A  to  this  part. 


2.3.2 

* 


Data  Validation 

*         *         * 


(c)  *  *  •  If  a  routine  dally  calibration  error 
test  is  performed  and  passed  just  prior  to  a 
RATA  (or  during  a  RATA  test  period)  and  a 
mathematical  correction  factor  is 
automatically  applied  by  the  DAHS,  the 
correction  factor  shall  be  applied  to  all 
subsequent  data  recorded  by  the  monitor, 
including  the  RATA  test  data.  *  *  * 
***** 

(e)  For  a  RATA  performed  using  the  option 
in  paragraph  (b)(1)  or  (b)(2)  of  this  secUon, 
if  the  RATA  is  failed  (that  is,  if  the  relative 
accuracy  exceeds  the  applicable  specificaUon 
in  section  3.3  of  appendix  A  to  this  part)  or 
if  the  RATA  is  aborted  prior  to  completion 
due  to  a  problem  with  the  GEMS,  then  the 
GEMS  is  out-of-control  and  all  emission  data 
from  the  GEMS  are  invalidated  prospectively 
from  the  hour  in  which  the  RATA  is  failed 
or  aborted.  Data  from  the  GEMS  remain 
invalid  until  the  hour  of  completion  of  a 
subsequent  RATA  that  meets  the  applicable 
specification  in  section  3.3  of  appendix  A  to 
this  part.  If  the  option  in  paragraph  (b)(3)  of 
this  section  to  use  the  data  validation 
procedures  and  associated  timelines  in 
§§75.20(b)(3)(ii)  through(b)(3)(ix)  has  been 
selected,  the  beginning  and  end  of  the  out- 
of-control  period  shall  be  determined  in 
accordance  with  §  75.20(b)(3)(vii)(A)  and  (B). 
Note  that  when  a  RATA  is  aborted  for  a 
reason  other  than  monitoring  system 
malfuncUon  (see  paragraph  (h)  of  this 


section),  this  does  not  trigger  an  out-of- 
control  period  for  the  monitoring  system. 


2.4    Recertification,  Quality  Assurance, 
RATA  Frequency  and  Bias  Adjustment 
Factors  fSpecial  Considerationf) 

***** 

(b)  Except  as  provided  in  section  2.3.3  of 
this  appendix,  whenever  a  passing  RATA  of 
a  gas  monitor  is  performed,  or  a  passing  2- 
load  (or  2-level)  RATA  or  a  passing  3-load  (or 
3-level)  RATA  of  a  flow  monitor  is  performed 
(irrespective  of  whether  the  RATA  is  done  to 
satisfy  a  recertification  requirement  or  to 
meet  the  quality  assurance  requirements  of 
this  appendix,  or  both),  the  RATA  frequency 
(semi-annual  or  annual)  shall  be  established 
based  upon  the  date  and  time  of  completion 
of  the  RATA  and  the  relative  accuracy 
percentage  obtained.  For  2-load  (or  2-level) 
and  3-load  (or  3-level)  flow  RAT  As,  use  the 
highest  percentage  relative  accuracy  at  any  of 
the  loads  (or  levels)  to  determine  the  RATA 
frequency.  The  results  of  a  single-load  (or 
single-level)  flow  RATA  may  be  used  to 
establish  the  RATA  frequency  when  the 
single-load  flow  RATA  is  specifically 
required  under  section  2.3.1.3(b)  of  this 
appendix  (for  flow  monitors  installed  on 
peaking  units  and  bypass  stacks)  or  when  the 
single-load  (or  single-level)  RATA  is  allowed 
under  section  2.3.1.3(c)  of  this  appendix  for 
a  unit  that  has  operated  at  one  load  level  (or 
operating  level)  for  ^  85.0  percent  of  the  time 
since  the  last  annual  flow  RATA.  No  other 
single-load  (or  single-level)  flow  RATA  may 
be  used  to  establish  an  annual  RATA 
frequency;  however,  a  2-load  or  3-load  (or  a 
2-level  or  3-level)  flow  RATA  may  be 
performed  at  any  time  or  in  place  of  any 
required  single-load  (or  single-level)  RATA, 
in  order  to  establish  an  annual  RATA 
frequency. 


Figure  1  to  Appendix  B  of  Part  7S— Quality 
Assurance  Test  Requirements 

***** 

2  For  flow  monitors  installed  on  peaking 
units  and  bypass  stacks,  conduct  all  RATAs 
at  a  single,  normal  load.  For  other  flow 
monitors,  conduct  annual  RATAs  at  two  load 
levels  (or  operating  levels).  Alternating 
single-level  and  2-level  RATAs  may  be  done 
if  a  monitor  is  on  a  semiannual  frequency.  A 
single-level  RATA  may  be  done  in  lieu  of  a 
2-level  RATA  if,  since  the  last  annual  flow 
RATA,  the  unit  has  operated  at  one  load  level 
(or  operating  level)  for  ^  85.0  f>ercent  of  the 
time.  A  3-level  RATA  is  required  at  least 
once  every  five  calendar  years  and  whenever 
a  flow  monitor  is  re-linearized. 
***** 

55.  Appendix  C  to  Part  75  is  amended 
by: 

a.  Revising  the  section  heading  of 
section  2; 

b.  Revising  the  fifth  sentence  in 
section  2.2.1  and  adding  a  new  sentence 
after  that  fifth  sentence; 

c.  Revising  in  section  2.2.3.9  the 
reference  "75.51(a)(2)"  to  read 
"75.71(a)(2)";  and 
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d.  Adding  new  sections  3  and  4. 
The  revisions  and  additions  read  as 
follows: 

Appendix  C  to  Part  75 — Missing  Data 
Estimation  Procedures 


2.  Load-Based  Procedure  for  Missing  Flow 
Rate.  NOx  Concentration,  and  NOx  Emission 
Rate  Data 


2.2    Procedure 

2.2.1  *  *  •  For  a  cogenerating  unit  or 
other  unit  at  which  some  portion  of  the  heat 
input  is  not  used  to  produce  electricity  or  for 
a  unit  for  which  hourly  average  gross  load  in 
MWge  is  not  recorded  separately,  determine 
the  maximum  hourly  average  gross  load  for 
the  unit  by  converting  the  maximum  rated 
hourly  unit  heat  input  (including  heat  input 
from  auxiliary  firing,  if  applicable)  to  an 
equivalent  gross  megawatt  value,  using  the 
percentage  efficiencies  of  the  main 
combustion  source  and  (if  applicable)  any 
auxiliary  combustion  sources.  If  the  actual 
percentage  efficiency  of  a  particular 
combustion  source  is  unluiown,  use  a  default 
value  of  50  percent  for  a  combustion  turbine 
and  33  percent  for  any  other  type  of 
combustion  source.  *  *  * 


3.  Non-Load-Based  Procedure  for  Missing 
Flow  Rate,  NOx  Concentration,  and  NOx 
Emission  Rate  Data  (Optional) 

3.1  Applicability 

For  affected  units  that  do  not  produce 
electrical  output  in  megawatts  or  thermal 
output  in  klb/hr  of  steam,  this  procedure  may 
be  used  in  accordance  with  the  provisions  of 
this  part  to  provide  substitute  data  for 
volumetric  flow  tate  (scfh),  NOx  emission 
rate  (in  Ib/mmBtu)  from  NOx-diluent 
continuous  emission  monitoring  systems, 
and  NOx  concentration  data  (in  ppm)  from 
NOx  concentration  monitoring  systems  used 
to  determine  NOx  mass  emissions. 

3.2  Procedure 

3.2.1     For  each  monitored  parameter  (flow 
rate,  NOx  emission  rate,  or  NOx 
concentration),  establish  at  least  two,  but  no 
more  than  ten  operational  bins, 
corresponding  to  various  operating 
conditions  and  parameters  (or  combinations 
of  these)  that  affect  volumetric  flow  rate  or 
NOx  emissions.  Include  a  complete 
description  of  each  operational  bin  .in  the 
hardcopy  portion  of  the  monitoring  plan 
required  under  §  75.53(e)(2),  identifying  the 
unique  combination  of  parameters  and 
operating  conditions  associated  with  the  bin 
and  explaining  the  relationship  between 
these  parameters  and  conditions  and  the 
magnitude  of  the  stack  gas  flow  rate  or  NOx 
emissions.  Assign  a  unique  number,  1 
through  10,  to  each  operational  bin. 
Examples  of  conditions  and  parameters  that 
may  be  used  to  define  operational  bins 
include  unit  heat  input,  type  of  fuel 
combusted,  specific  stages  of  an  industrial 
process,  or  (for  common  stacks),  the 
particular  combination  of  units  that  are  in 
operation. 


3.2.2  In  the  electronic  quarterly  report 
required  under  §  75.64,  indicate  for  each 
hour  of  unit  operation  the  operational  bin 
associated  with  the  NOx  or  flow  rate  data,  by 
recording  the  number  assigned  to  the  bin 
under  section  3.2.1  of  this  appendix. 

3.2.3  The  data  acquisition  and  handling 
system  must  be  capable  of  properly 
identifying  and  recording  the  operational  bin 
number  for  each  unit  operating  hour.  The 
DAHS  must  also  be  capable  of  calculating 
and  recording  the  following  information  for 
each  unit  operating  hour  of  missing  flow  or 
NOx  data  within  each  identified  operational 
bin  during  the  shorter  of:  (a)  the  previous 
2,160  quality  assured  monitor  operating 
hours  (on  a  rolling  basis),  or  (b)  all  previous 
(Quality  assured  monitor  operating  hours: 

3.2.3.1  Average  of  the  hourly  flow  rates 
reported  by  a  flow  monitor  (scfh). 

3.2.3.2  The  90th  percentile  value  of 
hourly  flow  rates  (scfh). 

3.2.3.3  The  95th  percentile  value  of 
hourly  flow  rates  (scfh). 

3.2.3.4  The  maximum  value  of  hourly 
flow  rates  (scfh). 

3.2.3.5  Average  of  the  hourly  NOx 
emission  rate,  in  Ib/mmBtu,  reported  by  a 
NOx-diluent  continuous  emission  monitoring 
system. 

3.2.3.6  The  90th  percentile  value  of 
hourly  NOx  emission  rates  (Ib/mmBtu). 

3.2.3.7  The  95th  percentile  value  of 
hourly  NOx  emission  rates  (Ib/mmBtu). 

3.2.3.8  The  maximum  value  of  hourly 
NOx  emission  rates,  in  (Ib/mmBtu). 

3.2.3.9  Average  of  the  hourly  NOx 
pollutant  concentrations  (ppm),  reported  by 
a  NOx  concentration  monitoring  system  used 
to  determine  NOx  mass  emissions,  as  defined 
in  §  75.51(a)(2). 

3.2.3.10  The  90th  percentile  value  of 
hourly  NOx  pollutant  concentration  (ppm). 

3.2.3.11  The  95th  percentile  value  of 
hourly  NOx  pollutant  concentration  (ppm). 

3.2.3.12  The  maximum  value  of  hourly 
NOx  pollutant  concentration  (ppm). 

3.2.4  When  a  bias  adjustment  is  necessary 
for  the  flow  monitor  and/or  the  NOx-diluent 
continuous  emission  monitoring  system 
(and/or  the  NOx  concentration  monitoring 
system),  apply  the  bias  adjustment  factor  to 
all  data  values  placed  in  the  operational  bins. 

3.2.5  Calculate  all  CEMS  data  averages, 
maximum  values,  and  percentile  values 
determined  by  this  procedure  using  bias- 
adjusted  values. 

3.2.6  Use  the  calculated  monitor  or 
monitoring  system  data  averages,  maximum 
values,  and  percentile  values  to  substitute  for 
missing  flow  rate  and  NOx  emission  rate  data 
(and  where  applicable,  NOx  concentration 
data)  according  to  the  procedures  in  subpart 
D  of  this  part. 

4.  Non-Load-Based  Procedure  for  Missing 
Fuel  Flowmeter  Data  (Optional) 

4.1     Applicability 

For  affected  units  that  do  not  produce 
electrical  output  in  megawatts  or  thermal 
output  in  klb/hr  of  steam,  this  procedure  may 
be  used  in  accordance  with  the  provisions  of 
this  part  to  provide  substitute  data  for  fuel 
flow  rate. 


4.2    Procedure 

4.2.1  Establish  at  least  two,  but  no  more 
than  ten  operational  bins,  corresponding  to 
various  operating  conditions  and  parameters 
(or  combinations  of  these)  related  to  the  fuel 
flow  rate.  Include  a  complete  description  of 
each  operational  bin  in  the  hardcopy  portion 
of  the  monitoring  plan  required  under 

§  75.53(f)(l)(ii),  identifying  the  parameters 
and  operating  conditions  associated  with  the 
bin  and  explaining  the  relationship  between 
these  parameters  and  conditions  and  the 
magnitude  of  the  fuel  flow  rate.  Assign  a 
unique  number,  1  through  10,  to  each 
operational  bin. 

4.2.2  In  the  electronic  quarterly  report 
required  under  §  75.64,  indicate  for  each 
hour  of  unit  operation  the  operational  bin 
associated  with  the  fuel  flow  rate  data,  by 
recording  the  number  assigned  to  the  bin 
under  section  4.2.1  of  this  appendix. 

4.2.3  The  data  acquisition  and  handling 
system  (DAHS)  must  be  capable  of  properly 
identifying  and  recording  the  operational  bin 
number  for  each  unit  operating  hour.  The 
DAHS  must  also  be  capable  of  calculating 
and  recording  the  following  information  for 
each  unit  operating  hour  of  missing  fuel  flow 
rate  data  within  each  identified  operational 
bin  during  the  previous  720  operating  hours 
(on  a  rolling  basis): 

4.2.3.1  Arithmetic  average  of  the  hourly 
fuel  flow  rates  reported  by  a  certified  fuel 
flowmeter  system,  in  appropriate  units  of 
fuel  flow  rate. 

4.2.3.2  The  maximum  value  of  hourly 
fuel  flow  rates  reported  by  a  certified  fuel 
flowmeter  system,  in  appropriate  units  of 
fuel  flow  rate. 

4.2.4  The  DAHS  shall  also  be  capable  of 
separating  the  recorded  fuel  flow  rate  data  on 
the  basis  of  the  type  of  fuel  combusted  in  the 
unit.  A  septarate  database  shall  be  created  and 
maintained  for  each  type  of  fuel  when  it  is 
combusted  alone  in  the  unit.  If  different 
types  of  fuel  are  co-fired  in  the  unit,  an 
additional  database  shall  be  created  and 
maintained  for  each  type  of  fuel,  for  hours  in 
which  it  is  co-fired  with  any  other  type(s)  of 
fuel(s). 

4.3    Use  the  calculated  average  and 
maximum  values  to  substitute  for  missing 
fuel  flow  rate  data  according  to  the 
applicable  procedures  in  sections  2.4.2  and 
2.4.3  in  appendix  D  to  this  part. 

Appendix  D  Section  1    [Amendad]. 

56.  Section  1  of  Appendix  D  to  Part 
75  is  amended  by  removing  the  final 
sentence  of  section  1.2. 

57.  Section  2  of  Appendix  D  to  Part 
75  is  amended  by: 

a.  Revising  sections  2.1.2,  2.1.2.1,  and 
2.1.2.2; 

b.  Revising  the  first  sentence  of 
section  2.1.4.1; 

c.  Revising  section  2.1.4.3; 

d.  In  section  2.1.5  by  revising  the 
words  "calibrated  fuel  flow  rate"  to  read 
"fuel  flow  rate  measurable  by  the 
flowmeter"  in  the  first  sentence,  by 
adding  the  words  "(orifice,  nozzle,  and 
venturi-type  flowmeters,  only)"  after  the 
words  "by  design"  in  the  second 
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sentence,  and  by  revising  the  words 
"measurement  against  a  NIST-traceable 
reference  method"  in  the  third  sentence 
to  read  "in-line  comparison  against  a 
reference  flowmeter": 

e.  In  section  2.1.5.4  by  revising  the 
words  "using  the  following"  to  read  "in 
a  manner  consistent  with"; 

f.  In  paragraph  (c)  of  section  2.1.6  by 
removing  the  words  "2.1.5.1  or"; 

g.  In  paragraph  (d)  of  section  2.1.6  by 
removing  the  words  ",  where 
applicable,"  before  the  words  "those 
procedures"  and  ",  where  applicable" 
after  the  second  occurrence  of  the  words 
"element  inspection",  and  by  adding 
"(if  applicable)"  after  both  occurrences 
of  the  words  "test  or"; 

h.  Adding  new  paragraphs  (e)  and  (f) 
to  section  2.1.6; 

i.  In  the  second  sentence  of  paragraph 
(a)  of  section  2.1.6.1  by  adding  the  word 
"upscale"  after  the  word  "other"  and  by 
adding  a  new  third  sentence; 

j.  In  section  heading  2.1.6.2  by 
revising  the  words  "and  Reporting  of* 
to  read  "for"; 

k.  In  paragraph  (a)  of  section  2.1.6.2 
by  removing  the  second  and  third 
sentences; 

1.  Removing  and  reserving  sections 
2.1.6.2(b)  and  2.1.6.2(c); 

m.  In  the  final  sentence  of  section 
2.1.6.3  by  removing  the  words  "§  75.56 
or"  and  ",  as  appUcable"; 

n.  In  the  fourtn  sentence  of  paragraph 

(a)  of  section  2.1.6.4  by  revising  the 
words  "indicates  that"  to  read  "is  failed 
(if'  and  by  adding  a  closing  parenthesis 
after  the  word  "corroded"; 

o.  In  paragraph  (a)(l]  of  section  2.1.6.4 
by  adding  a  new  second  sentence; 

p.  In  paragraphs  (a)(2)  and  (b)(2)  of 
section  2.1.6,4  by  revising  the  word 
"under"  to  read  ",  using"; 

q.  In  paragraph  (b)  of  section  2.1.6.4 
by  removing  the  first  sentence; 

r.  In  paragraph  (b)(1)  of  section  2.1.6.4 
by  adding  the  words  "and,  if  applicable, 
the  transmitters  have  been  successfully 
recalibrated"  to  the  end  of  the  final 
sentence; 

s.  In  paragraph  (c)  of  section  2.1.6.4 
by  revising  the  words  "this  period"  to 
read  "each  period  of  invalid  fuel 
flowmeter  data  described  in  paragraph 

(b)  of  this  section"; 

t.  In  section  2.1.7  by  removing  each 
occurrence  of  the  words  "where 
applicable,"  and  "as  applicable,",  by 
removing  the  words  "§  75.54(a)  or",  and 
by  adding  the  words  "(if  applicable)  a" 
and  "(if  applicable)"  after  the  two 
occurrences  of  "test  or",  respectively; 

u.  In  paragraph  (a)  of  section  2.1.7.1 
by  revising  the  first  occurrence  of  "i.e." 
to  read  "e.g.",  by  revising  the  sixth 
sentence,  and  by  adding  the  word 
"Arithmetic"  before  the  word  "average" 


in  the  definitions  of  the  variables 
"Qb«"  and  "L.vg"  under  Eq.  D-lb; 

V.  Revising  paragraph  (b)  of  section 
2.1.7.1; 

w.  In  paragraph  (c)  of  section  2.1.7.1 
by  adding  the  words  "average  fuel  flow 
rate  and  the  fuel  GCV  in  the"  before  the 
word  "applicable"  in  the  definition  of 
the  variable  "(Heat  Input).vg"  under  Eq. 
D-lc; 

X.  In  paragraph  (a)  of  section  2.1.7.2 
by  adding  a  new  third  sentence; 

y.  Revising  paragraph  (b)  of  section 
2.1.7.2; 

z.  In  the  variable  for  "(Heat  Input)h" 
under  Eq.  D-le  in  paragraph  (c)  of 
section  2.1.7.2  by  adding  the  words 
"hourly  fuel  flow  rate  and  the  fuel  GCV 
in  the"  after  the  words  "using  the"; 

aa.  In  paragraph  (d)  of  section  2.1.7.2 
by  revising  the  fliird  sentence  and  by 
adding  a  new  fourth  sentence; 

bb.  Revising  the  first  sentence  of 
paragraph  (a)  of  section  2.1.7.3; 

cc.  Adding  a  second  sentence  to 
paragraph  (b)  of  section  2.1.7.3; 

dcT  In  the  first  sentence  of  paragraph 

(a)  of  section  2.1.7.4  by  revising  the 
reference  to  "section  2.1.7.2"  to  read 
"section  2.1.7.2(h)"; 

ee.  In  the  final  sentence  of  paragraph 

(b)  of  section  2.1.7.4  by  adding  the  word 
"fuel"  after  the  word  "two"  and  by 
adding  the  words  "(as  defined  in  §  72.2 
of  this  chapter)"  after  the  word 
"quarters"; 

ff.  Revising  Table  D-4  in  section  2.2; 

gg.  In  section  2.2.4.2  introductory  text 
by  adding  the  words  "and  GCV  value" 
after  the  words  "Use  the  sulfur  content" 
in  the  fourth  sentence,  and  by  revising 
the  reference  to  "section  2.2.4.3"  to  read 
"section  2.2.4.3(c)"; 

hh.  Revising  paragraph  (b)  of  section 
2.2.4.2; 

ii.  In  the  second  sentence  of 
paragraph  (c)  of  section  2.2.4.3  by 
revising  the  first  and  second 
occurrences  of  the  words  "two 
following  values"  with,  respectively,  the 
words  "following  conservative,  assumed 
values"  and  "assumed  values"; 

jj.  Revising  paragraph  (d)  of  section 
2.2.4.3; 

kk.  Revising  Table  D-5  in  section 
2.3(b); 

11.  Revising  all  of  section  2.3.1.4 
except  for  the  section  heading  and 
paragraph  (a)(1); 

mm.  In  section  2.3.2.1.1  by  adding  a 
new  second  sentence  and  by  revising 
Equation  D-lh  and  the  definitibns  of 
variables  for  Equation  I>-lh; 

nn.  Revising  sections  2.3.2.1.2  and 
2.3.2.4; 

00.  In  section  2.3.3.2  by  revising  the 
third  sentence  and  adding  a  new  fourth 
sentence; 

pp.  In  section  2.3.4.3  by  adding  a  new 
second  sentence; 


qq.  Revising  the  fourth  sentence  of 
section  2.3.4.3.1; 

rr.  Revising  section  2.3.4.3.2  and 
paragraph  (a)  of  section  2.3.5; 

ss.  In  paragraph  (a)  of  section  2.3.6  by 
revising  the  first,  second,  fourth,  and 
fifth  sentences  and  by  adding  a  new 
sentence  after  the  second  sentence; 

tt.  In  the  first  sentence  of  paragraph 
(b)  of  section  2.3.6  by  removing  the 
words  "(and  hydrogen  sulfide  content, 
if  applicable)"; 

uu.  In  the  first  sentence  of  section 
2.4.1  by  removing  the  reference 
"2.3.3.1.2,"; 

w.  Revising  Table  D-6  in  section 
2.4.1  and  sections  2.4.2,  2.4.2.1(b)  and 
heading,  2.4.2.2,  and  2.4.2.3;  and 

WW.  La  section  2.4.3  by  adding  a  new 
sentence  to  the  end  of  tl^t  section. 

The  revisions  and  additions  read  as 
follows: 

2.  Procedure 

2.1    Fuel  Flowmeter  Measurements    ^ 

*         *         »         *         » 

2.1.2  Install  and  use  fuel  flowmeters 
meeting  the  requirements  of  this  appendix  in 
a  pipe  going  to  each  unit,  or  install  and  use 
a  fuel  flowmeter  in  a  common  pipe  header 
(as  defined  in  §  72.2  of  this  chapter). 
However,  the  use  of  a  fuel  flowmeter  in  a 
common  pipe  header  and  the  provisions  of 
sections  2.1.2.1  and  2.1.2.2.of  this  appendix 
shall  not  apply  to  any  unit  that  is  using  the 
provisions  of  subpart  H  of  this  pari  to 
monitor,  record,  and  report  NOx  mass 
emissions  under  a  state  or  federal  NOx  mass 
emission  reduction  program,  unless  both  of 
the  following  are  true:  all  of  the  units  served 
by  the  common  pipe  are  affected  units,  and 
all  of  the  units  have  similar  efficiencies.  For 
the  purposes  of  this  section,  units  served  by 
a  common  pipe  have  similar  efficiencies  (e.g., 
if  all  of  the  units  are  boilers  or  if  all  of  the 
units  are  combustion  turbines).  When  a  fuel 
flowmeter  is  installed  in  a  common  pipe 
header,  proceed  as  follows: 

2.1.2.1  Measure  the  fuel  flow  rate  in  the 
common  pipe,  and  combine  SO2  mass 
emissions  (Acid  Rain  Program  units  only)  for 
the  affected  units  for  recordkeeping  and 
compliance  purposes;  and 

2.1.2.2  Apportion  the  heat  input  rate 
measured  at  the  common  pipe  to  the 
individual  units,  using  Equation  F-21a.  F- 
21b,  or  F-21d  in  appendix  F  to  this  part. 
***** 

2.1.4    Situations  in  Which  Certified 
Flowmeter  Is  Not  Required 

2.1.4.1     Start-up  or  Ignition  Fuel 

For  an  oil-fired  unit  that  uses  gas  solely  for 
start-up  or  burner  ignition,  a  gas-fired  unit 
that  uses  oil  solely  for  start-up  or  burner 
ignition,  or  an  oil-fired  unit  that  uses  a 
different  grade  of  oil  solely  for  start-up  or 
burner  ignition,  a  fuel  flowmeter  for  the  start- 
up fuel  is  permitted  but  not  required.  *  *  * 
***** 

2.1.4.3    Emergency  Fuel 

The  designated  representative  of  a  unit  that 
is  restricted  by  a  federally-enforceable  permit 
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to  combusting  a  particular  fuel  only  during 
emergencies  where  the  primary  hiel  is  not 
available  is  exempt  from  certifying  a  fuel 
flowmeter  for  use  during  combustion  of  the 
emergency  fuel.  During  any  hour  in  which 
tlie  emergency  fuel  is  combusted,  report  the 
hourly  heat  input  to  be  the  maximum  rated 
heat  input  of  the  unit  for  the  fuel.  Use  the 
maximum  potential  sulfur  content  for  the 
fuel  (from  Table  D-6  of  this  appendix)  and 
the  fuel  flow  rate  corresponding  to  the 
maximum  hourly  heat  input  to  calculate  the 
hourly  SO2  mass  emission  rate,  using 
Equations  D-2  through  0-4  of  this  appendix 
(as  applicable).  Alternatively,  if  a  certified 
fuel  flowmeter  is  available  ror  the  emergency 
fuel,  you  may  use  the  measured  hourly  fuel 
flow  rates  in  the  calculations.  Also,  if  daily 
samples  or  weekly  composite  samples  (fuel 
oil,  only)  of  the  fuel's  total  sulfur  content, 
GCV,  and  (if  applicable)  density  are  taken 
during  the  combustion  of  the  emergency  fuel, 
as  described  in  section  2.2  or  2.3  of  this 
appendix,  the  sample  results  may  be  used  to 
calculate  the  hourly  SO2  emissions  and  heat 
input  rates,  in  lieu  of  using  maximum 
potential  values.  The  designated 
representative  shall  also  provide  notice 
under  §  75.61(a)(6)  for  each  period  when  the 
emergency  fuel  is  combusted. 
***** 

2.1.6    Quality  Assurance 
***** 

(e)  When  accuracy  testing  of  the  orifice, 
nozzle,  or  venturi  meter  is  performed 
according  to  section  2.1.5.2  of  this  appendix, 
record  the  information  displayed  in  Table  D- 
1  in  this  section.  At  a  minimimi,  record  the 
overall  accuracy  results  for  the  fuel 
flowmeter  at  the  three  flow  rate  levels 
specified  in  section  2.1.5.2  of  this  appendix. 

(f)  Report  the  results  of  all  fuel  flowmeter 
accuracy  tests,  transmitter  or  transducer 
accuracy  tests,  and  primary  element 
inspections,  as  applicable,  in  the  emissions 
report  for  the  quarter  in  which  the  quality 
assurance  tests  are  performed,  using  the 
electronic  format  specified  by  the 
Administrator  under  §  75.64. 

2. 1 .6. 1    Transmitter  or  Transducer  Accuracy 
Test  for  Orifice-.  Nozzle-,  and  Venturi-Type 
Flowmeters 

(a)  *  *  *  For  temperature  transmitters,  the 
zero  and  upscale  levels  may  correspond  to 


fixed  reference  points,  such  as  the  freezing 
point  or  boiling  point  of  water. 

***** 

2.1.6.4    Primary  Element  Inspection 

(a)*  •  * 

(1)  •   •  *  If  the  primary  element  size  is 
changed,  also  calibrate  the  transmitters  or 
transducers,  consistent  with  the  new  primary 
element  size; 

*  •         *         •         • 

2.1.7    Fuel  Flow-to-Load  Quality  Assurance 
Testing  for  Certified  Fuel  Flowmeters 

*  *         *         *         * 

2.1.7.1    Baseline  Flow  Rate-to-Load  Ratio  or 
Heat  Input-to-Load  Ratio 

(a)  *  *  *  For  orifice-,  nozzle-,  and  venturi- 
type  fuel  flowmeters,  if  the  fuel  flow-to-load 
ratio  is  to  be  used  as  a  supplement  both  to 
the  transmitter  accuracy  test  under  section 
2.1.6.1  of  this  appendix  and  to  primary 
element  inspections  under  section  2.1.6.4  of 
this  appendix,  then  the  baseline  data  must  be 
obtained  after  both  procedures  are  completed 
and  no  later  than  the  end  of  the  fourth 
calendar  quarter  following  the  calendar 
quarter  in  which  both  procedures  were 
completed.  *  •  * 
***** 

(b)  In  Equation  D-lb,  for  a  fuel  flowmeter 
installed  on  a  conmion  pipe  header,  L.,,  is 
the  sum  of  the  operating  loads  of  all  units 
that  received  fuel  through  the  common  pipe 
header  during  the  baseline  period,  divided  by 
the  total  number  of  hours  of  fuel  flow  rate 
data  collected  during  the  baseline  period.  For 
a  unit  that  receives  the  same  type  of  fuel 
through  multiple  pipes,  Qi»c  is  the  sum  of 
the  fuel  flow  rates  during  the  baseline  period 
from  all  of  the  pipes,  divided  by  the  total 
number  of  hours  of  fuel  flow  rate  data 
collected  during  the  baseline  period.  Round 
off  the  value  of  Rb„t  to  the  nearest  tenth. 


2.1.7.2    Data  Preparation  and  Analysis 

(a)  *  *   *  Alternatively,  the  owner  or 
operator  may  exclude  non-representative 
hours  from  the  data  analysis,  as  described  in 
section  2.1.7.3  of  this  appendix,  prior  to 
calculating  the  values  of  R|,. 


(b)  For  a  fuel  flowmeter  installed  on  a 
common  pipe  header,  U,  shall  be  the  sum  of 
the  hourly  operating  loads  of  all  units  that 
receive  fuel  through  the  common  pipe 
header.  For  a  unit  that  receives  the  same  type 
of  fuel  through  multiple  pipes,  Qi,  will  be  the 
sum  of  the  fuel  flow  rates  from  all  of  the 
pipes.  Round  off  each  value  of  Rh  to  the 
nearest  tenth. 
***** 

(d)  *   *   *  If,  for  a  particular  fiiel  flowmeter, 
fewer  than  168  hourly  flow-to-load  ratios  (or 
GHR  values)  are  available,  or,  if  the  baseline 
data  collection  period  is  still  in  progress  at 
the  end  of  the  quarter  and  fewer  than  four 
calendar  quarters  have  elapsed  since  the 
quarter  in  which  the  last  successful  fuel 
flowmeter  accuracy  test  was  performed,  a 
flow-to-load  (or  GHR)  evaluation  is  not 
required  for  that  flowmeter  for  that  calendar 
quarter.  A  one-quarter  extension  of  the 
deadline  for  the  next  fuel  flowmeter  accuracy 
test  may  be  claimed  for  a  quarter  in  which 
there  is  insufficient  hourly  data  available  to 
analyze  or  a  quarter  that  ends  with  the 
baseline  data  collection  period  still  in 
progress. 
***** 

2.1.7.3    Optional  Data  Exclusions 

(a)  If  Ef  is  outside  the  limits  in  section 
2.1.7.2(h)  of  this  appendix,  the  owner  or 
operator  may  re-examine  the  hourly  fuel  flow 
rate-to-load  ratios  (or  GHRs)  that  were  used 
for  the  data  analysis  and  may  identify  and 
exclude  fuel  flow-to-load  ratios  or  GHR 
values  for  any  non-representative  hours,    . 
provided  that  such  data  exclusions  were  not 
previously  made  under  section  2.1.7.2(a)  of 
this  appendix.  *  *  * 

(b)  *  •  *  If  fewer  than  168  hourly  fuel 
flow-to-load  ratio  or  GHR  values  remain  after 
the  allowable  data  exclusions,  a  fuel  flow-to- 
load  ratio  or  GHR  analysis  is  not  required  for 
that  quarter,  and  a  one-quarter  extension  of 
the  fuel  flowmeter  accuracy  test  deadline 
may  be  claimed. 
***** 

2.2    Oil  Sampling  and  Analysis 


Table  D-4.— Oil  Sampling  Methods  and  Sulfur,  Density  and  Gross  Calorific  Value  Used  in  Calculations 


Parameter 


Oil  Sulfur  Content 


Oil  Density 


Sampling  technique/frequency 


Daily  manual  sampling 


Ftow  proportional/weekly  composite  

In  storage  tank  (after  addition  of  fuel  to  tank) 


As  delivered  (in  delivery  tnxk  or  barge). 


Daily  manual  sampling 


Value  used  in  calculations 


1.  Highest  sulfur  content  from  previous  30  daily  sam- 
pies;  or 

2.  Actual  daily  value. 
Actual  measured  value. 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  previous  calendar 
year,  unless  a  higher  sample  value  is  obtained; '  or 

3.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained.^ 

1.  Highest  of  all  sampled  values  in  prevkMJS  calendar 
year,  unless  a  higher  sample  value  is  obtained;  ^  or 

2.  Maximum  value  altowed  by  contract,  unless  a  higher 
sample  value  Is  obtained.^ 

1.  Use  the  highest  density  from  the  prevkxjs  30  daily 
samples;  or 

2.  Actual  measured  value. 
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Table  D-^.— Oil  Sampling  Methods  and  Sulfur,  Density  and  Gross  Calorific  Value  Used  in  Calculations— 

Continued 


Parameter 


ONQCV 


Samplir)g  technk^ue/frequency 


Ftow  proportional/weekly  composite  

In  storage  tank  (after  additKxi  of  fuel  to  tank) 


As  delivered  (in  delivery  tnKk  or  barge). 


Daily  manual  sampling 

Ftow  proporttonal/weekly  composite  

In  storage  tank  (after  additton  of  fuel  to  tank) 


As  delivered  (in  delivery  truck  or  barge). 


Vakje  used  in  catoulattons 


Actual  measured  value. 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  previous  calerKlar 
year,  unless  a  higher  sample  value  is  obtained;  ^  or 

3.  Maximum  value  aitowed  by  contract,  unless  a  higher 
sample  value  is  obtained/' 

1.  Highest  of  all  sampled  values  in  prevtous  calendar 
year,  unless  a  higher  sample  value  is  obtained;  ^  or 

2.  Maximum  value  allowed  by  contract,  unless  a  higher 
sample  value  is  obtained/' 

1.  Highest  fuel  GCV  from  the  previous  30  daily  sam- 
ples; or 

2.  Actual  measured  value. 
Actual  measured  value. 

1 .  Actual  measured  value;  or 

2.  Highest  of  all  sampled  values  in  prevkxjs  calendar 
year,  unless  a  higher  sample  value  is  obtained;  ^  or 

3.  Maximum  value  alk>wed  by  contract,  unless  a  higher 
sample  value  is  obtained.^ 

1.  Highest  of  all  sampled  values  in  prevtous  calendar 
year,  unless  a  higher  sample  value  is  obtained;  ^  or 

2.  Maximum  value  alk>wed  by  contract,  unless  a  higher 
sample  value  Is  obtained.^ 


^  Assunr)ed  values  may  only  be  used  if  sulfur  content,  gross  catorifk:  value,  or  density  of  each  sample  is  no  greater  than  the  assumed  value 
used  to  calculate  emissions  or  heat  input.  If  a  higher  sample  value  is  obtained,  use  the  results  of  that  sample  analysis  as  the  new  assumed 
value. 


2.2.4    Manual  Sampling 
***** 

2.2.4.2  Sampling  from  a  Unit's  Storage  Tank 
***** 

(b)  One  of  the  conservative  assumed  values 
described  in  section  2.2.4.3(c)  of  this 
appendix.  Follow  the  applicable  provisions 
in  section  2.2.4.3(d)  of  this  appendix, 
regarding  the  use  of  assumed  values. 

2.2.4.3  Sampling  from  Each  Delivery 


(d)  Continue  using  the  assumed  value(s),  so 
long  as  the  sample  results  do  not  exceed  the 
assumed  value(s).  However,  if  the  actual 
sampled  sulfur  content,  gross  calorific  value, 
or  density  of  an  oil  sample  is  greater  than  the 
assumed  value  for  that  parameter,  then, 
beginning  on  the  date  of  receipt  of  the  results 
of  the  sample  analysis,  use  the  actual 
sampled  value  for  sulfur  content,  gross 
calorific  value,  or  density  of  fuel  to  calculate 
SO2  mass  emission  rate  or  heat  input  rate. 
Consider  the  sampled  value  to  be  the  new 
assumed  sulfur  content,  gross  calorific  value, 
or  density.  Continue  using  this  new  assumed 
value  to  calculate  SO2  mass  emission  rate  or 


heat  input  rate  unless  and  until:  it  is 
superseded  by  a  higher  value  from  an  oil 
sample;  or  (if  applicable)  it  is  superseded  by 
a  new  contract  in  which  case  the  new 
contract  value  becomes  the  assumed  value  at 
the  time  the  fuel  specified  under  the  new 
contract  begins  to  be  combusted  in  the  unit: 
or  (if  applicable)  both  the  calendar  year  in 
which  the  sampled  value  exceeded  the 
assumed  value  and  the  subsequent  calendar 
year  have  elapsed. 

2.3    SO2  Emissions  from  Combustion  of 
Gaseous  Fuels 


Table  D-5.— Gas  Sulfur  and  GCV  Values  Used  in  Calculations  for  Various  Fuel  Types 


Parameter 


Fuel  type  and  sampling  frequerx:y 


Value  used  in  cak:ulations  (except  for  missing  data 
hours) 


Gas  Sulfur  Content 


Pipeline  Natural  Gas  with  total  sulfur  content  less  than 
or  equal  to  0.5  grains/1  OOscf  (when  using  the  provi- 
sions of  section  2.3.1  to  determine  SO2  mass  emis- 
sions)— Sample  semiannually  and  whenever  fuel 
composition  changes  significantly. 

Natural  Gas  with  total  sulfur  content  less  than  or  equal 
to  20.0  grains/1  OOscf  (when  using  the  provisions  of 
section  2.3.2  to  determine  SO:  mass  emissions) — 
Sample  semiannually  and  wfienever  fuel  composition 
changes  significantiy. 


0.0006  Ib/mmBtu. 


Default  SO2  emisston  rate  catoulated  from  Eq.  D-lh, 
using  either: 

1 .  The  fuel  contract  maximum  total  sulfur  content,  un- 
less a  higher  value  is  obtained  in  a  semiannual  sam- 
ple;' 

2.  The  maximum  total  sulfur  content  from  the  prevtous 
year's  samples,  unless  a  higher  value  is  obtained  in 
a  semiannual  sample:'  or 

3.  The  actual  total  sulfur  content  from  the  nx>st  recent 
semiannual  sample. 
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Table  D-5.— Gas  Sulfur  and  GCV  Values  Used  in  Calculations  for  Various  Fuel  Types— Continued 


Parameter 

Fuel  type  and  sampling  frequency 

Value  used  in  calculations  (except  for  missing  data 
hours) 

Any  gaseous  fuel  delivered  in  shipments  or  lots — Sam- 
ple each  lot  or  shipment. 

Any  gaseous  fuel  transmitted  by  pipeline  and  having  a 
demonstrated  "low  sulfur  variability"  using  the  provi- 
sions of  section  2.3.6— Sample  daily. 

Any  gaseous  fuel — Sample  hourly 

1.  Actual  total  sulfur  content  from  most  recent  ship- 
ment; 

2.  Highest  total  sulfur  content  from  previous  year's 
samples,  unless  a  higher  value  is  obtained  in  a  sam- 
ple; ^  or 

3.  Maximum  total  sulfur  content  value  allowed  by  con- 
tract, unless  a  higher  value  is  obtained  in  a  sample.^ 

1 .  Actual  total  sulfur  content  from  daily  sample;  or 

2.  Highest  total  sulfur  content  from  previous  30  daily 
samples. 

Actual  hourly  total  sulfur  content  of  the  gas. 

1.  GCV  from  most  recent  nionthly  sample  (with  >  48 
operating  hours  in  the  month); 

2.  Maximum  GCV  from  contract,  unless  a  higher  value 
is  obtained  in  a  monthly  sample;'  or 

3.  Highest  GCV  from  previous  year's  samples,  unless  a 
hiylier  value  is  obtained  in  a  monthly  sample.' 

1.  GCV  from  most  recent  monthly  sample  (with  >  46 
operating  hours  in  the  month); 

2.  Maximum  GCV  from  contract;'  or 

3.  Highest  GCV  from  previous  year's  samples.^ 

1 .  Actual  GCV  from  most  recent  shipment  or  lot; 

2.  Highest  GCV  from  previous  year's  samples,  unless  a 
higher  value  is  obtained  in  a  sample;'  or 

3.  Maximum  GCV  value  allowed  by  contract,  unless  a 
higher  value  Is  obtained  in  a  sample.' 

1.  GCV  from  most  recent  monthly  sample  (with  ^  48 
operating  hours  in  ttie  month);  or 

2.  Highest  GCV  from  previous  year's  samples,  unless  a 
higher  value  is  obtained  in  a  rrnanthly  sample.' 

Actual  daily  or  hourty  GCV  of  the  gas. 

Gas  GCV 

Pipeline  Natural  Gas — Sample  monthly  

Natural  Gas — Sample  monthly  

- 

Any  gaseous  fuel  delivered  in  shipments  or  lots— Sam- 
ple each  lot  or  shipment. 

Any  gaseous  fuel  transmitted  by  pipeline  and  having  a 
derTKjnstrated  "low  GCV  variability"  using  the  provi- 
sions of  section  2.3.5— Sample  monthly. 

Any  other  gaseous  fuel  not  having  a  "low  GCV  varia- 
bility"— Sample  daily  or  hourly  (Note  that  the  use  of 
an  on-lir)e  GCV  calorimeter  or  gas  chromatograph  is 
allowed). 

'  Assunoed  sulfur  content  and  GCV  values  (i.e.,  contract  values  or  highest  values  from  previous  year)  may  only  continue  fo  be  used  if  the  sul- 
fur content  or  GCV  of  each  sample  is  no  greater  than  the  assumed  value  used  to  calculate  SG2  emissions  or  heat  input.  If  a  higher  sample  value 
is  obtained,  use  the  results  of  tfiiat  sample  analysis  as  tfie  new  assumed  value. 


2.3.1    Pipeline  Natural  Gas  Combustion 
***** 

2.3.1.4    Documentation  that  a  Fuel  is 
Pipeline  Natural  Gas 

(a)  A  fuel  may  initially  qualify  as  pipeline 
natural  gas,  if  information  is  provided  in  the 
monitoring  plan  required  under  §  75.53, 
demonstrating  that  the  definition  of  pipeline 
natural  gas  in  §  72.2  of  this  chapter  has  been 
met.  The  information  must  demonstrate  that 
the  fuel  meets  either  the  percent  methane  or 
GCV  requirement  and  has  a  total  sulfur 
content  of  less  than  or  equal  to  0.5  grains/ 
lOOscf.  The  demonstration  must  be  made 
using  one  of  the  following  sources  of 
information: 
*         *         *         *    «     * 

(2)  The  results  of  all  available  fuel  sample 
analyses  from  the  past  12  months, 
documenting  the  total  sulfur  content  of  the 
fuel  and  the  percentage  by  weight  of  methane 
and/or  GCV  of  the  fuel.  The  fuel  samples  may 
be  obtained  and  analyzed  by  the  owner  or 
operator,  by  an  independent  laboratory,  or  by 
the  supplier  of  the  gaseous  fuel; 

(3)  Data  from  a  720-hour  demonstration 
conducted  using  the  procedures  of  sections 
2.3.5  and  2.3.6  of  this  appendix, 
documenting  the  total  sulfur  content  of  the 


fuel  and  the  percentage  by  weight  of  methane 
and/or  the  GCV  of  the  fuel,  and  using 
comparable  procedures  to  document  the 
percentage  by  weight  of  methane;  or 

(4)  If  historical  fuel  sampling  results  or 
data  from  a  720-hour  demonstration  are  not 
available,  a  fuel  may  initially  qualify  as 
pipeline  natural  gas  if  a  sample  of  the  fuel 
is  obtained  and  analyzed  for  total  sulfur 
content  and  for  percent  methane  or  GCV,  and 
if  the  results  of  the  sample  analysis  show  that 
the  total  sulfur  content  and  percentage 
methane  or  GCV  meet  the  definition  of 
pipeline  natural  gas  in  §  72.2  of  this  chapter. 

(b)  After  a  fuel  initially  qualifies  as 
pipeline  natiiral  gas  under  paragraph  (a)  of 
this  section,  the  owner  or  operator  shall 
sample  the  fuel  for  total  sulfur  content  at 
least  semiaimually  and  whenever  it  is 
reasonable  to  believe  that  the  fuel 
composition  has  changed  significantly.  The 
owner  or  operator  shall  also  sample  the  GCV 
of  the  fuel  at  the  frequency  specified  in 
section  2.3.4.1  of  this  appendix. 

(c)  If  the  results  of  a  sample  under 
paragraph  (b)  of  this  section  show  that  the 
total  sulfur  content  of  the  fuel  exceeds  0.5gr/ 
100  scf,  the  fuel  no  longer  qualifies  as 
pipeline  natural  gas.  When  this  occurs: 


(1)  If  the  sample  results  show  that  the  fuel 
still  qualifies  as  natural  gas  imder  section 
2.3.2.4  of  this  appendix,  discontinue  using 
the  0.0006  Ib/mmBtu  default  SO2  emission 
rate  under  2.3.1.1,  as  of  the  date  on  which 
the  sample  results  are  received.  Determine  a 
new  default  SO:;  emission  rate  according  to 
section  2.3.2.1.1  of  this  appendix  and  use  the 
new  SO2  emission  rate,  beginning  with  the 
date  of  receipt  of  the  sample  results;  or 

(2)  If  the  sample  results  show  that  the  fuel 
no  longer  qualifies  either  as  pipeline  natural 
gas  or  natural  gas,  the  owner  or  operator  shall 
implement  the  procedures  of  section  2.3.3.1 
of  this  appendix  (for  sulfur  content 
determination)  and  section  2.3.4.3  of  this 
appendix  (for  GCV  determination),  no  later 
than  90  days  after  the  end  of  the  quarter  in 
which  the  sample  results  are  received. 

2.3.2    Natural  Gas  Combustion 
***** 

2.3.2.1     SO2  Emission  Rate 


2.3.2.1.1     *  *  •  In  Equation  D-lh,  the  total 
sulfur  content  and  GCV  values  shall  be 
determined  in  accordance  with  the  allowable 
options  shown  in  Table  D-5  of  this  appendix. 
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-^JsaLl        (Eq.  D-lh) 
GCVj        ^^  ' 


Where: 

ER  =  Default  SO2  emission  rate  for  natural 
gas  combustion,  Ib/nunBtu. 

Stool  =  Total  sulfur  content  of  the  natural 
gas,  gr/lOOscf. 

GCV  =  Gross  calorific  value  of  the  natural 
gas,  Btu/lOOscf. 

7000  =  Conversion  of  grains/lOOscf  to  lb/ 
lOOscf. 

2.0  =  RatiooflbSO2/lbS. 

10*  =  Conversion  foctor  (Btu/mmBtu). 

2.3.2.1.2    For  reporting  purposes,  apply 
the  results  of  the  required  periodic  fuel 
samples  described  in  Table  D-5  of  this 
appendix  as  follows.  Use  Equation  D-lh  to 
recalculate  the  SO2  emission  rate,  as 
necessary. 

(a)  For  daily  samples  of  total  sulfur  content 
or  GCV: 

(1)  If  the  actual  value  is  to  be  used  in  the 
calculations,  apply  the  results  of  each  daily 
sample  to  all  hours  in  the  day  on  which  the 
sample  is  taken:  or 

(2)  If  the  highest  value  in  the  previous  30 
daily  samples  is  to  be  used  in  the 
calculations,  apply  that  value  to  all  hoprs  in 
the  current  day.  If,  for  a  particular  unit,  fewer 
than  30  daily  samples  have  been  collected, 
use  the  highest  value  from  all  available 
samples  until  30  days  of  historical  sampling 
results  have  been  obtained. 

(b)  For  semiarmual  samples  of  total  sulfur 
content: 

(1)  If  the  actual  value  is  to  be  used  in  the 
calculations,  apply  the  results  of  the  most 
recent  sample,  until  the  date  on  which  the 
results  of  the  next  sample  are  received;  or 

(2)  If  an  assumed  value  (contract  maximum 
or  highest  value  from  previous  year's 
samples)  is  to  be  used  in  the  calculations, 
apply  the  assumed  value  to  all  hours  in  the 
quarter  unless  a  higher  value  is  obtained  in 

a  semiarmual  fuel  sample.  In  that  case,  use 
the  sampled  value,  begiiming  with  the  date 
of  receipt  of  the  sample  results.  Consider  the 
sample  results  to  be  the  new  assumed  value. 
Continue  using  the  new  assumed  value 
unless  and  until  it  is  superseded  by  a  higher 
value  from  a  subsequent  quarterly  sample;  or 
(if  applicable)  it  is  superseded  by  a  new 
contract  in  which  case  the  new  contract 
value  becomes  the  assumed  value  at  the  time 
the  fuel  specified  under  the  new  contract 
begins  to  be  combusted  in  the  unit;  or  (if 
applicable)  both  the  calendar  year  in  which 
the  sampled  value  exceeded  the  assumed 
value  and  the  subsequent  calendar  year  have 
elapsed. 

(c)  For  monthly  samples  of  the  fuel  GCV: 

(1)  If  the  actual  value  is  to  be  used  in  the 
calculations,  apply  the  results  of  the  most 
recent  sample,  until  the  date  on  which  the 
results  of  the  next  sample  are  received;  or 

(2)  If  an  assumed  value  (contract  maximum 
or  highest  value  from  previous  year's 
samples)  is  to  be  used  in  the  calculations, 
apply  the  assumed  value  to  all  hours  in  each 
month  of  the  quarter  unless  a  higher  value  is 
obtained  in  a  monthly  GCV  sample.  In  that 
case,  use  the  sampled  value,  beginning  with 
the  date  of  receipt  of  the  sample  results. 


Consider  the  sample  results  to  be  the  new 
assumed  value.  Continue  using  the  new 
assumed  value  unless  and  until  it  is 
superaeded  by  a  hi^er  value  from  a 
subsequent  monthly  sample;  or  (if 
applicable)  it  is  superaeded  by  a  new  contract 
in  which  case  the  new  contract  value 
becomes  the  assumed  value  at  the  time  the 
fuel  specified  under  the  new  contract  begins 
to  be  combusted  in  the  unit;  or  (if  applicable) 
both  the  calendar  year  in  which  the  sampled 
value  exceeded  the  assumed  value  and  the 
subsequent  calendar  year  have  elapsed. 

(d)  For  samples  of  gaseous  fuel  delivered 
in  shipments  or  lots: 

(1)  If  the  actual  value  for  the  most  recent 
shipment  is  to  be  used  in  the  calculations, 
apply  the  results  of  the  most  recent  sample, 
until  the  date  on  which  the  results  of  the  next 
sample  are  received;  or 

(2)  If  an  assumed  value  (contract  maximiun 
or  highest  value  from  previous  year's 
samples)  is  to  be  used  in  the  calculations, 
apply  yhe  assumed  value  unless  a  higher 
value  is  obtained  in  a  sample  of  a  shipment. 
In  that  case;  use  the  sampled  value, 
beginning  with  the  date  of  receipt  of  the 
sample  results.  Consider  the  sample  results 
to  be  the  new  assumed  value.  Continue  using 
the  new  assumed  value  unless  and  until:  it 

is  superseded  by  a  higher  value  from  a 
sample  of  a  subsequent  shipment;  or  (if 
applicable)  it  is  superseded  by  a  new  contract 
in  which  case  the  new  contract  value 
becomes  the  assumed  value  at  the  time  the 
fuel  specified  under  the  new  contract  begins 
to  be  combusted  in  the  unit;  or  (if  applicable) 
both  the  calendar  year  in  which  the  sampled 
value  exceeded  the  assumed  value  and  the 
subsequent  calendar  year  have  elapsed. 
***** 

2.3.2.4    Documentation  that  a  Fuel  is  a 
Natural  Gas 

(a)  A  fuel  may  initially  qualify  as  natural 
gas  if  information  is  provided  in  the 
monitoring  plan  required  under  S  75.53, 
demonstrating  that  the  definition  of  natural 
gas  in  §  72.2  of  this  chapter  has  been  met. 
The  information  must  demonstrate  that  the 
fuel  meets  either  the  percent  methane  or  GCV 
requirement  and  has  a  total  sulfur  content  of 
less  than  or  equal  to  20.0  grains/100  scf.  This 
demonstration  must  be  made  using  one  of  the 
following  sources  of  information: 

(1)  The  gas  quality  characteristics  specified 
by  a  purchase  contract  or  by  a  transportation 
contract; 

(2)  The  results  of  all  available  fuel  sample 
analyses  from  the  past  12  months, 
documenting  the  total  sulfur  content  of  the 
fuel  and  the  percentage  by  weight  of  methane 
andyor  GCV  of  the  fuel,  llie  fuel  samples  may 
be  obtained  and  analyzed  by  the  owner  or 
operator,  by  an  independent  laboratory,  or  by 
the  supplier  of  the  gaseous  fuel; 

(3)  Data  from  a  720-hour  demonstration 
conducted  using  the  procedures  of  section 
2.3.6  of  this  appendix,  documenting  the  total 
sulfur  content  of  the  fuel  and  the  percentage 
by  weight  of  methane  and/ or  the  GCV  of  the 


fuel,  and  using  comparable  procedures  to 
document  the  percentage  by  weight  of 
methane;  or 

(4)  If  historical  fuel  sampling  results  or 
data  from  a  720-hour  demonstration  are  not 
available,  a  fuel  may  initially  qualify  as 
natural  gas  if  a  sample  of  the  fuel  is  obtained 
and  analyzed  for  total  sulfur  content  and  for 
percent  methane  or  GCV,  and  if  the  results 
of  the  sample  analyses  show  that  the  total  . 
sulfur  content  and  percentage  methane  or 
GCV  meet  the  definition  of  natural  gas  in 
§  72.2  of  this  chapter. 

(b)  After  a  fuel  initially  qualifies  as  natural 
gas  under  paragraph  (a)  of  this  section,  the 
OMmer  or  operator  shall  sample  the  fuel  for 
total  sulfur  content  at  least  semiannually  and 
whenever  it  is  reasonable  to  believe  that  the 
fuel  composition  has  changed  significantly. 
The  owner  or  operator  shall  also  sample  the 
GCV  of  the  fuel  at  the  frequency  specified  in 
section  2.3.4.2  of  this  appendix. 

(c)  If  the  results  of  a  periodic  sample 
required  under  paragraph  (b)  of  this  section 
show  that  the  total  sulfur  content  of  the  fuel 
exceeds  20.0  gr/100  scf,  the  fuel  no  longer 
qualifies  as  natural  gas.  In  that  case,  the 
owner  or  operator  shall  implement  the 
procedures  of  section  2.3.3.1  of  this  appendix 
(for  sulfur  content  determination)  and  section 
2.3.4.3  of  this  appendix  (for  GCV 
determination),  no  later  than  90  days  after 
the  end  of  the  quarter  in  which  the  sample 
results  are  received. 

2.3.3    SO}  Mass  Emissions  From  Any 
Gaseous  Fuel 


2.3.3.2    SO2  Mass  Emission  Rate 

*  *  *  That  is,  for  fuels  delivered  by 
pipeline  which  demonstrate  a  low  sulfiir 
variability  (under  section  2.3.6  of  this 
appendix)  use  either  the  daily  sample  value 
or  the  highest  value  in  the  previous  30  daily 
samples  or  for  fuels  requiring  hourly  sulfur 
content  sampling  with  a  gas  chromatograph 
use  the  actual  hourly  sulfur  content).  For 
fuels  delivered  in  shipments  or  lots,  use 
either  the  actual  sulfur  content  from  the  most 
recent  shipment  or  an  assumed  value 
(contract  maxiraum  or  highest  value  from  the 
previous  year's  samples).  In  all  cases,  for 
reporting  purposes,  apply  the  restilts  of  the 
required  periodic  total  sulfur  samples  in 
accordance  with  the  provisions  of  section 
2.3.2.1.2  of  this  appendix.  ^ 

***** 

2.3.4    Gross  Calorific  Values  for  Gaseous 
Fuels 


2.3.4.3    GCV  of  Other  Caseous  Fuels 

*  *  *  For  reporting  purposes,  apply  the 
results  of  the  required  periodic  GCV  samples 
in  accordance  with  the  provisions  of  section 
2.3.2.1.2  of  this  appendix. 

2.3.4.3.1  *  *  *  For  sampling  from  the  tank 
after  each  delivery,  use  either  the  most  recent 
GCV  sample,  the  maximum  GCV  specified  in 
the  fuel  contract,  or  the  highest  GCV  from  the 
previous  year's  samples. 
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2.3.4.3.2    For  any  gaseous  fuel  that  does 
not  qualify  as  pipeline  natural  gas  or  natural 
gas,  which  is  not  delivered  in  shipments  or 
lots,  and  which  performs  the  required  720 
hour  test  under  section  2.3.5  of  this 
appendix,  if  the  results  of  the  test 
demonstrate  that  the  gaseous  fuel  has  a  low 
GCV  variability,  determine  the  GCV  at  least 
monthly.  In  calculations  of  hourly  heat  input 
for  a  unit,  use  either  the  most  recent  monthly 
sample,  the  maximum  GCV  specified  in  the 
fuel  contract,  or  the  highest  fuel  GCV  from 
the  previous  year's  samples. 
***** 

2.3.5    Demonstration  of  Fuel  GCV 
Variability 

(a)  This  optional  demonstration  may  be 
made  for  any  fuel  which  does  not  qualify  as 
pipeline  natural  gas  or  natiu^  gas.  and  is  not 
delivered  only  in  shipments  or  lots.  The 


demonstration  data  may  be  used  to  show  that 
monthly  sampling  of  the  GCV  of  the  gaseous 
fuel  or  blend  is  sufficient,  ui  lieu  of  daily 
GCV  sampling.  The  procedures  in  this 
section  may  also  be  used  to  demonstrate  that 
the  GCV  of  a  particular  gaseous  fuel  is  within 
the  range  of  GCV  values  for  pipeline  natural 
gas  or  natural  gas,  as  defined  in  §  72.2  of  this 
chapter. 
***** 

2.3.6    Demonstration  of  Fuel  Sulfur 
Variability 

(a)  This  optional  demonstration  may  be 
made  for  any  fuel  which  does  not  qualify  as 
pipeline  natural  gas  or  natural  gas,  and  is  not 
delivered  only  in  shipments  or  lots.  The 
results  of  the  demonstration  may  be  used  to 
show  that  daily  sampling  for  sulfur  in  the 
fuel  is  sufficient,  rather  than  hourly 
sampling.  The  procedures  in  this  section  may 


also  be  used  to  demonstrate  that  the  total 
sulfur  content  of  a  particular  gaseous  fuel  is 
within  the  limits  for  pipeline  natural  gas  or 
natural  gas,  as  defined  in  §  72.2  of  this 
chapter.  *  *  *  Provide  a  miniTniim  of  720 
hours  of  data,  indicating  the  total  sulfur 
content  of  the  gaseous  fuel  or  blend  (in  gr/ 
100  scf).  The  demonstration  data  shall  be 
obtained  using  either  manual  hourly 
sampling  or  an  on-line  gas  chromatograph 
capable  of  determining  fuel  total  sulfur 
content  on  an  hourly  basis.  •  •  * 
***** 

2.4    Missing  Data  Procedures 

***** 

2.4.1    Missing  Data  for  Oil  and  Gas  Samples 

***** 


Table  D-€.— Missing  Data  Substitution  Procedures  for  Sulfur,  Density,  and  Gross  Calorific  Value  Data 


Parametef 

Missing  data  substitution  maximum  potential  value 

Oil  Sulfur  Content  

3.5  percent  for  residual  oil,  or  1 .0  percent  for  diesel  fuel. 

8.5  lb/gal  for  residual  oil,  or  7.4  lb/gal  for  diesel  fuel. 

19  500  Btu/K)  for  residual  oil  or  20  000  Btu/lb  for  diesel  fuel 

Oil  Density  

Oil  GCV 

Gas  Total  Sulfur  Content 

1 .  0.00?  ttVmmBtu  for  pipeline  natural  gas; 

2.  For  natural  gas  for  which  semiannual  sampling  is  performed,  a  default  emission  rate  cal- 
culated from  Equation  D-lh,  using  the  lesser  of:  (a)  The  maximum  total  sulfur  content  spec- 
ified in  the  fuel  contract;  or  (b)  1 .5  times  the  highest  total  sulfur  content  from  the  previous 
year's  samples; 

3.  For  any  gaseous  fuel  sampled  daily,  1 .5  times  the  highest  total  sulfur  content  value  from  the 
previous  30  days  on  which  valid  samples  were  obtained;  or 

4.  For  any  gaseous  hiel  sampled  hourly,  the  highest  total  sulfur  content  value  from  the  pre- 
vious 720  hourly  samples 

1 100  Btu/scf  for  pipeline  natural  gas,  natural  gas  or  landfill  gas. 

1500  for  butane  or  refinery  gas. 

2100  Bhi/scf  for  propane  or  any  other  gaseous  fuel. 

Gas  GCV/Heat  Content 

2.4.2    Missing  Data  Procedures  for  Fuel 
Flow  Rate.  Whenever  data  are  missing  from 
any  primary  fuel  flowmeter  system  (as 
defined  in  §  72.2  of  this  chapter)  and  there 
is  no  backup  system  available  to  record  the 
fuel  flow  rate,  use  the  procedures  in  sections 

2.4.2.2  and  2.4.2.3  of  this  appendix  to 
account  for  the  flow  rate  of  fiiel  combusted 
at  the  unit  for  each  hour  during  the  missing 
data  period.  Alternatively,  for  a  fuel 
flowmeter  system  used  to  measure  the  fuel 
combusted  by  a  peaking  unit,  the  simplified 
fuel  flow  missing  data  procedure  in  section 
2.4.2.1  of  this  appendix  may  be  used.  Before 
using  the  procedures  in  sections  2.4.2.2  and 

2.4.2.3  of  this  appendix,  establish  load  ranges 
for  the  unit  using  the  procedures  of  section 

2  in  appendix  C  to  this  part,  except  for  units 
that  do  not  produce  electrical  output 
(megawatts)  or  thermal  output  (e.g.,  klb  of 
steam  per  hour).  The  owner  or  operator  of  a 
unit  that  does  not  produce  electrical  or 
thermal  output  may  either  establish 
operational  bins  for  the  unit,  as  described  in 
section  4  of  appendix  C  to  this  part,  or  may 
perform  missing  data  substitution  without 
segregating  the  fuel  flow  rate  data  into  bins. 
When  load  ranges  or  operational  bins  are 
used  for  fuel  flow  rate  missing  data  purposes, 
separate,  fuel-specific  databases  shall  be 
created  and  maintained.  A  database  shall  be 
kept  for  each  type  of  fuel  combusted  in  the 
unit,  for  the  hours  in  which  the  fuel  is 


combusted  alone  in  the  unit.  An  additional 
database  shall  be  kept  for  each  type  of  fuel, 
for  the  hours  In  which  it  is  co-fired  with  any 
other  type(s)  of  fuel(s). 

2.4.2.1    Simplified  Fuel  Flow  Rate  Missing 
Data  Procedure  for  Peaking  Units  *   *   * 

(b)  The  maximum  flow  rate  that  the  fuel 
flowmeter  can  measure  (i.e,  the  upper  range 
value  of  the  flowmeter). 

2.4.2.2    Missing  Data  Procedures  for  Non- 
peaking  Units — Single  Fuel  Hours.  For 
missing  data  periods  that  occur  when  only 
one  type  of  fuel  is  being  combusted,  provide 
substitute  data  for  each  hour  in  the  missing 
data  period  as  follows. 

2.4.2.2.1     If  load-based  missing  data 
procedures  are  used,  substitute  the  arithmetic 
average  of  the  hourly  fuel  flow  rate(s) 
measured  and  recorded  by  a  certified  fuel 
flowmeter  system  at  the  corresponding 
operating  unit  load  range  during  the  previous 
720  operating  hours  in  which  the  unit 
combusted  only  that  same  fuel.  If  no  fuel 
flow  rate  data  are  available  at  the 
corresponding  load  range,  apply  the  same 
mathematical  algorithm  to,  and  use  the  same 
lookback  period  for,  the  data  from  the  next 
higher  load  range,  if  such  data  are  available. 
If  no  quality-assured  fuel  flow  rate  data  are 
available  at  either  the  corresponding  load 
range  or  a  higher  load  range,  substitute  the 
maximum  potential  fuel  flow  rate  (as  defined 


in  section  2.4.2.1  of  this  appendix)  for  each 
hour  of  the  missing  data  period. 

2.4.2.2.2    For  units  that  do  not  produce 
electrical  or  thermal  output  and  therefore 
cannot  use  load-based  missing  data 
procedures,  provide  substitute  data  for  each 
hour  of  the  missing  data  period  as  follows. 

2.4.2.2.2.1  If  operational  bins  (as  defined 
in  section  4  of  appendix  C  to  this  part)  are 
used,  substitute  the  arithmetic  average  of  the 
hourly  fuel  flow  rates  measured  and  recorded 
by  a  certified  fuel  flowmeter  system  at  the 
corresponding  operational  bin  during  the 
previous  720  operating  hours  in  which  the 
unit  combusted  only  that  same  fuel.  If  no 
quadity-assured  fuel  flow  rate  data  are 
available  at  the  corresponding  operational 
bin,  or,  if  essential  operating  or  parametric 
data  are  unavailable  and  the  operational  bin 
cannot  be  determined,  substitute  the 
maximum  potential  fuel  flow  rate  (as  defined 
in  section  2.4.2.1  of  this  appendix)  for  each 
hour  of  the  missing  data  period. 

2.4.2.2.2.2  If  operational  bins  are  not 
used,  substitute  the  arithmetic  average  of  the 
hourly  fuel  flow  rates  measured  and  recorded 
by  a  certified  fuel  flowmeter  system  during 
the  previous  720  operating  hours  in  which 
the  unit  combusted  only  that  same  fuel.  If  no 
quality-assured  fuel  flow  rate  data  are 
available,  substitute  the  maximum  potential 
fuel  flow  rate  (as  defined  in  section  2.4.2.1 
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of  this  appendix)  for  each  hour  of  the  missing 
data  period. 

2.4.2.3    Missing  Data  Procedures  for  Non- 
peaking  Units — Multiple  Fuel  Hours.  For 
missing  data  periods  that  occur  when  two  or 
more  different  types  of  fuel  are  being  co- 
fired,  provide  substitute  fuel  flow  rate  data 
for  each  hour  of  the  missing  data  period  as 
follows. 

2.4.2.3.1  If  load-based  missing  data 

Erocedures  are  used,  substitute  the  maximum 
ourly  fuel  flow  rate  measured  and  recorded 
by  a  certified  fuel  flowmeter  system  at  the 
corresponding  load  range  during  the  previous 
720  operating  hours  when  the  fuel  for  which 
the  flow  rate  data  are  missing  was  co-fired 
with  any  other  type  of  fuel.  If  no  such 
quality-assured  fuel  flow  rate  data  are 
available  at  the  corresponding  load  range, 
apply  the  same  mathematical  algorithm  to, 
and  use  the  same  lookback  period  for,  the 
data  from  the  next  higher  load  range  (if 
available).  If  no  quality-assured  fuel  flow  rate 
data  are  available  for  co-fired  hours,  either  at 
the  corresponding  load  range  or  a  higher  load 
range,  substitute  the  maximum  potential  fuel 
flow  rate  (as  defined  in  section  2.4.2.1  of  this 
appendix)  for  each  hour  of  the  missing  data 
period. 

2.4.2.3.2  For  units  that  do  not  produce 
electrical  or  thermal  output  and  therefore 
cannot  use  load-based  missing  data 
procedures,  provide  substitute  fuel  flow  rate 
data  for  each  hour  of  the  missing  data  period 
as  follows. 

2.4.2.3.2.1  If  operational  bins  (as  defined 
in  section  4  of  appendix  C  to  this  part)  are 
used,  substitute  the  maximum  hourly  fuel 
flow  rate  measured  and  recorded  by  a 
certified  fuel  flowmeter  system  at  the 
corresponding  operational  bin,  during  the 
previous  720  operating  hours  in  which  the 
unit  for  which  the  flow  rate  data  are  missing 
was  co-fired  with  any  other  type  of  fuel.  If 
no  quality-assured  fuel  flow  rate  data  for  co- 
fired  hours  are  available  at  the  corresponding 
operational  bin,  or,  if  essential  operating  or 
parametric  data  are  unavailable  and  the 
operational  bin  cannot  be  determined, 
substitute  the  maximum  potential  fuel  flow 
rate  (as  defined  in  section  2.4.2.1  of  this 
appendix)  for  each  hour  of  the  missing  data 
period. 

2.4.2.3.2.2  If  operational  bins  are  not 
used,  substitute  the  maximum  hourly  fuel 
flow  rate  measured  and  recorded  by  a 
certified  fuel  flowmeter  system  during  the 
previous  720  operating  hours  in  which  the 
fiiel  for  which  the  flow  rate  data  are  missing 
was  co-fired  with  any  other  type  of  fuel.  If 
no  quality-assured  fuel  flow  rate  data  for  co- 
fired  hours  are  available,  substitute  the 
maximum  potential  fuel  flow  rate  (as  defined 
in  section  2.4.2.1  of  this  appendix)  for  each 
hour  of  the  missing  data  period. 

2.4.2.3.3  If,  during  an  hour  in  which 
different  types  of  fuel  are  co-fired,  quality- 
assured  fuel  flow  rate  data  are  missing  for 
two  or  more  of  the  fuels  being  combusted, 
apply  the  procedures  in  section  2.4.2.3.1  or 
2.4.2.3.2  of  this  appendix  (as  applicable) 
separately  for  each  type  of  fuel. 

2.4.2.3.4  If  the  missing  data  substitution 
required  in  section  2.4.2.3.1  or  2.4.2.3.2 
causes  the  reported  hourly  heat  input  rate 
based  on  the  combined  fuel  usage  to  exceed 


the  maximum  rated  hourly  heat  input  of  the 
unit,  adjust  the  substitute  fuel  flow  rate 
value(s)  so  that  the  reported  heat  input  rate 
equals  the  unit's  maximum  rated  hourly  heat 
input.  Manual  entry  of  the  adjusted 
substitute  data  values  is  permitted. 

2.4.3     •  *  *  hi  addition,  if  there  is  at  least 
one  hour,  but  fewer  than  720  hours  of 
quality-assured  fuel  flowmeter  data  available 
for  the  lookback  periods  described  in 
sections  2.4.2.2  and  2.4.2.3  of  this  appendix, 
use  all  of  the  available  fuel  flowmeter  data 
to  determine  the  appropriate  substitute  data 
values. 

Appertdix  D  to  Part  75    [Amended] 

58.  Section  3  of  Appendix  D  to  Part 
75  is  amended  by: 

a.  In  the  definition  of  the  variable 
"%Sou"  in  Equation  I>-2  in  section  3.1.1 
by  removing  the  word  "measured",  and 
by  revising  the  word  "sample"  to  read 
"oil": 

b.  In  the  numerator  of  Equation  D-4 
in  section  3.3.1  by  revising  the  niunber 
"2"  with  the  number  "2.0"; 

c.  In  the  definition  of  the  variable 
"GCVgas"  in  Equation  D-6  in  section 

3.4.1  by  revising  the  word  "Btu/hr"  to 
read  "Btu/100  scf; 

d.  In  the  definition  of  the  variable 
"GCVoii"  in  Equation  D-8  in  section 

3.4.2  by  adding  the  word  "or"  after  the 
word  "Btu/ton."; 

e.  In  paragraph  (b)  in  section  3.4.3  by 
revising  the  words  "Equation  D-10  or 
D-11"  to  read  "Equation  F-21a  or  F- 
21b  in  appendix  F  to  this  part"  in  the 
third  sentence  and  by  removing 
equations  and  variable  definitions  for 
Equations  D-10  and  D-11; 

f.  In  paragraph  (c)  of  section  3.4.3  by 
revising  the  words  "Equation  D-10  or 
D-11"  to  read  "Equation  F-21a  or  F- 
21b"; 

g.  Revising  the  section  heading  of 
section  3.5; 

h.  In  section  heading  3.5.4  by  adding 
the  words  "Rate  and  Heat  Input"  after 
the  word  "Input";  and 

i.  In  section  3.5.4  by  adding  the 
subsection  niunber  "3.5.4.1"  before  the 
existing  text  of  the  section  and  adding 
new  subsection  3.5.4.2  following  the 
variable  definitions  for  Equation  D-15. 

The  revisions  and  additions  read  as 
follows: 

3.  Calculations 


3.5    Conversion  of  Hourly  Rates  to  Hourly, 
Quarterly,  and  Year-to-Date  Totals  - 

***** 

3.5.4    Hourly  Total  Heat  Input  Rate  and  Heat 
Input  from  the  Combustion  of  all  Fuels 


3.5.4.2    For  reporting  purposes,  determine 
the  heat  input  rate  to  each  unit,  in  mmStu/ 
hr,  for  each  hour  from  the  combustion  of  all 
fuels  using  Equation  D-15a: 


HlfMei^ 


V 


ffl_  all-fuels 
rale-hr  " 


t„ 


(Eq.  D-15a) 


Where: 

HI„tc.hr  =  Total  heat  input  rate  from  all  fuels 
combusted  during  the  hour,  mmBtu/hr. 

HI„ie.,  =  Heat  input  rate  for  each  type  of  gas 
or  oil  combusted  during  the  hour. 
mmBtii/hr. 

U  =  Time  each  gas  or  oil  fuel  was  combusted 
for  the  hour  (fuel  usage  time),  fraction  of 
an  hour  (in  equal  increments  that  can 
range  from  one  himdredlh  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

tu  =  Unit  operating  time 

***** 

59.  Section  1  of  Appendix  E  to  Part 
75  is  amended  by  revising  the  second 
sentence  of  section  1.1  and  adding  two 
sentences  after  that  second  sentence  to 
read  as  follows: 

Appendix  E  to  Part  75— Optional  NOx 
Emissions  Estimation  Protocol  for  Gas-Fired 
Peaking  Units  and  Oil-Fired  Peaking  Units 

J.  Applicability 

1.1     Unit  Operation  Requirements 

*   *   *  If  a  unit's  operations  exceed  the 
levels  required  to  be  a  peaking  unit,  the 
owner  or  operator  shall  install  and  certify  a 
NOx-diluent  continuous  emission  monitoring 
system  no  later  than  December  3 1  of  the 
following  calendar  year.  If  the  required 
CEMS  has  not  been  installed  and  certified  by 
that  date,  the  owner  or  operator  shall  report 
the  maximum  potential  NOx  emission  rate 
(MER)  (as  defined  in  §  72.2  of  this  chapter) 
for  each  unit  operating  hour,  starting  with  the 
first  unit  operating  hour  after  the  deadline 
and  continuing  until  the  CEMS  has  been 
provisionally  certified.  For  each  unit 
operating  hour  in  which  the  MER  is  reported, 
the  MER  shall  be  specific  to  the  type  of  fuel 
being  combusted  in  the  unit.  •  •  • 
***** 

60.  Section  2  of  Appendix  E  to  Part 
75  is  amended  by: 

a.  Revising  sections  2.1.4, 2.2  and 
2.5.2; 

b.  In  the  second  sentence  of  section 
2.1.5  by  revising  the  words  "nearest 
0.01  Ib/mm/Btu"  to  read  "nearest  0.001 
Ib/mmBtu"; 

c.  In  section  2.3  by  revising  the  words 
"10  unit"  to  read  "30  unit"  and  the 
words  "section  2.1  of  appendix  B  of  this 
part"  with  "§  72.2  of  this  chapter,"  and 
by  revising  the  reference  to  "§  75.60(a)" 
to  read  "§  75.60"; 

d.  In  sections  2.3.1  and  2.3.2  by 
revising  the  first  sentence  of  each 
section,  adding  a  new  sentence  after 
each  first  sentence,  and  revising  each 
occiurence  of  the  words 
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"manufacturer's  recommended"  to  read 
"acceptable"; 

e.  Revising  the  third  sentence  of  2.4.2; 

f.  Adding  a  new  second  sentence  in 
section  2.5;  and 

g.  Adding  sections  2.5.2.1,  2.5.2.1.1, 
2.5.2.1.2,  2.5.2.2,  and  2.5.2.3. 

The  revisions  and  additions  read  as 
follows: 

Appendix  E  to  Part  75 — Optional  NOx 
Emissions  Estimation  Protocol  for  Gas- 
Fired  Peaking  Units  and  Oil-Fired 
Peaking  Units 


2.  Procedure 

2.1  Initial  Performance  Testing 

***** 

2.1.4    Emergency  Fuel 

The  designated  representative  of  a 
imit  that  has  a  federally-enforceable 
permit  restricting  the  combustion  of  a 
particular  fuel  to  emergencies  where  the 
primary  fuel  is  not  available  is 
exempted  from  the  requirements  of  this 
appendix  for  testing  the  NOx  emission 
rate  during  combustion  of  the 
emergency  fuel.  The  designated 
representative  shall  include  in  the 
monitoring  plan  for  the  unit 
documentation  that  the  permit  restricts 
use  of  the  fuel  to  emergencies  only. 
When  emergency  fuel  is  combusted, 
report  the  maximum  potential  NOx 
emission  rate  for  the  unit,  in  accordance 
with  section  2.5.2.3  of  this  appendix. 
The  designated  representative  shall  also 
provide  notice  under  §  75.61(a)(6)  for 
each  period  when  the  emergency  fuel  is 
combusted. 
***** 

2.2  Periodic  NOx  Emission  Rate 
Testing 

Retest  the  NOx  emission  rate  of  the 
gas-fired  peaking  unit  or  the  oil-fired 
peaking  unit  while  combusting  each 
type  of  fuel  (or  fuel  mixture)  for  which 
a  NOx  emission  rate  versus  heat  input 
rate  correlation  curve  was  derived,  at 
least  once  every  20  calendar  quarters.  If 
a  required  retest  is  not  completed  by  the 
end  of  the  20th  calendar  quarter 
following  the  quarter  of  the  last  test,  use 
the  missing  data  substitution  procedures 
in  section  2.5  of  this  appendix, 
beginning  with  the  first  imit  operating 
hour  after  the  end  of  the  20th  calendar 
quarter.  Continue  using  the  missing  data 
procedures  until  the  required  retest  has 
been  passed.  Note  that  missing  data 
substitution  is  fuel-specific  (i.e.,  the  use 
of  substitute  data  is  required  only  when 
combusting  a  fuel  (or  fuel  mixture)  for 
which  the  retesting  deadline  has  not 
been  met).  Each  time  that  a  new  fuel- 


specific  correlation  ciirve  is  derived 
from  retesting,  the  new  curve  shall  be 
used  to  report  NOx  emission  rate, 
begiiming  with  the  first  operating  hour 
in  which  the  fuel  is  combusted, 
following  the  completion  of  the  retest. 

2. 3    Other  Quality  Assurance/Quality 
Control-Related  NOx  Emission  Rate 
Testing 

***** 

2.3.1  For  a  stationary  gas  turbine, 
select  at  least  four  operating  parameters 
indicative  of  the  turbine's  NOx 
formation  characteristics,  and  define  in 
the  QA  plan  for  the  unit  the  acceptable 
ranges  for  these  parameters  at  each 
tested  load-heat  input  point.  The 
acceptable  parametric  ranges  should  be 
based  upon  the  tiu'bine  manufactiuer's 
recommendations.  *   *  * 

2.3.2  For  a  diesel  or  dual-fuel 
reciprocating  engine,  select  at  least  four 
operating  parameters  indicative  of  the 
engine's  NOx  formation  characteristics, 
and  define  in  the  QA  plan  for  the  unit 
the  acceptable  ranges  for  these 
parameters  at  each  tested  load-heat 
input  point.  The  acceptable  parametric 
ranges  should  be  based  upon  the  engine 
manufacturer's  recommendations. 


2.4    Procedures  for  Determining  Hourly 
NOx  Emission  Rate 

***** 

2.4.2     *  *   *  Linearly  interpolate  to 
0.1  mmBtu/hr  heat  input  rate  and  0.001 
Ib/mmBtu  NOx.  *  *  * 


2.5    Missing  Data  Procedures 

*  *  *  For  the  purpose  of  providing 
substitute  data,  calculate  the  maximum 
potential  NOx  emission  rate  (as  defined 
in  §  72.2  of  this  chapter)  for  each  type 
of  fiiel  combusted  in  the  unit. 
***** 

2.5.2    Substitute  missing  NOx 
emission  rate  data  using  the  highest 
NOx  emission  rate  tabulated  during  the 
most  recent  set  of  baseline  correlation 
tests  for  the  same  fuel  or,  if  applicable, 
combination  of  fuels,  except  as  provided 
in  paragraphs  2.5.2.1,  2.5.2.2,  and 
2.5.2.3  of  this  section. 

2.5.2.1    If  the  measured  heat  input 
rate  during  any  unit  operating  hour  is 
higher  than  the  highest  heat  input  rate 
frt)m  the  baseline  correlation  tests,  the 
NOx  emission  rate  for  the  hour  is 
considered  to  be  missing.  Provide 
substitute  data  for  each  such  hour,  as 
follows. 

2.5.2.1.1    Substitute  the  higher  of:  the 
NOx  emission  rate  obtained  by  linear 
extrapolation  of  the  correlation  cmve,  or 


the  maximum  potential  NOx  emission 
rate  (MER)  (as  defined  in  §  72.2  of  this 
chapter),  specific  to  the  type  of  fuel 
being  combusted.  (For  fuel  mixtiu«s, 
substitute  the  highest  NOx  MER  value 
for  any  fuel  in  the  mixture.)  For  imits 
with  NOx  emission  controls,  the  option 
to  report  the  extrapolated  NOx  emission 
rate  may  only  be  used  if  the  controls  are 
dociunented  (e.g.,  by  parametric  data)  to 
be  operating  properly  during  the 
missing  data  period  (see  section  2.5.2.2 
of  this  appendix);  or  2.5.2.1.2  Substitute 
1.25  times  the  highest  NOx  emission 
rate  frtim  the  baseline  correlation  tests 
for  the  fuel  (or  fuel  mixture)  being 
combusted  in  the  unit,  not  to  exceed  the 
MER  for  that  fuel  (or  mixture).  For  imits 
with  NOx  emission  controls,  the  option 
to  report  1.25  times  the  highest  emission 
rate  frtim  the  correlation  curve  may  only 
be  used  if  the  controls  are  documented 
(e.g.,  by  parametric  data)  to  be  operating 
properly  dining  the  missing  data  period 
(see  section  2.5.2.2  of  this  appendix). 

2.5.2.2  For  a  unit  with  add-on  NOx 
emission  controls  (e.g.,  steam  or  water 
injection,  selective  catalytic  reduction), 
if,  for  any  unit  operating  hoiu',  the 
emission  controls  are  either  not  in 
operation  or  if  appropriate  parametric 
data  are  unavailable  to  ensure  proper 
operation  of  the  controls,  the  NOx 
emission  rate  for  the  hour  is  considered 
to  be  missing.  Substitute  the  fuel- 
specific  MER  (as  defined  in  §  72.2  of 
this  chapter)  for  each  such  hour. 

2.5.2.3  When  emergency  fuel  (as 
defined  in  §  72.2)  is  combusted  in  the 
unit,  report  the  fuel-specific  NOx  MER 
for  each  horn  that  the  fuel  is  combusted. 
***** 

61.  Section  2  of  Appendix  F  to  Part 
75  is  amended  by  revising  Equation  F- 
3  in  section  2.3  to  read  as  follows: 

Appendix  F  to  Part  75 — Conversion 
Procedures 


2.  Procedures  for  SO  2  Emissions 


2.3 


lEht, 


E   =  *■=' 
"       2000 

where:  *  *  * 

*        *        *        * 


(Eq.  F-3) 


Appendix  F  Section  3    [Amended] 

62.  Section  3  of  Appendix  F  to  Part 
75  is  amended  by  removing  the  third 
sentence  from  section  3.3.5. 

63.  Section  5  of  Appendix  F  to  Part 
75  is  amended  by: 


Federal  Regjeter/Vol.  66,  No.  114 /Wednesday,  June  13,  2001  / Proposed  Rules 


32045 


a.  In  the  definition  of  the  variable 
"Q,"  of  Equation  F-20  in  section  5.5.2 
by  revising  the  words  "himdred  cubic 
feet"  to  read  "himdred  standard  cubic 
feet  per  hour"; 

b.  In  the  first  sentence  of  sections 
5.6.1,  5.6.2,  and  5.7  by  revising  the  word 
"should"  to  read  "shaU." 

c.  In  the  definitions  for  the  variables 
"ti,"  and  "tcs."  and  "n"  of  Equations  F- 
21a  and  F-21b  in  sections  5.6.1  and 
5.6.2  by  revising  the  words  "Operating 
time  at  a  particular  unit"  in  the 
definition  of  "variable  t,"  to  read  "Unit 
operating  time",  by  revising  the  words 
"Operating  time  at  common  stack"  in 


the  definition  of  "variable  tcs"  with 
"Common  stack  or  common  pipe 
operating  time",  and  by  adding  the 
words  "or  pipe"  to  the  end  of  the 
definition  of  variable  "n". 

d.  Revising  the  defiinitions  of  variables 
"His",  "tunit",  and  "t,",  and  adding  a 
new  definition  for  "s"  in  the  definition 
of  variables  of  Equation  F-21c  in  section 
5.7;  and 

e.  Adding  section  5.6.3. 

The  revisions  and  additions  read  as 
follows: 

5.  Procedures  for  Heat  Input 
***** 


5.6    Heat  Input  Rate  Apportionment  for 
Units  Sharing  a  Common  Stack  or  Pipe 

***** 

5.6.3    As  an  alternative  to  using  Equation 
F-21a  or  F-21b,  the  owner  or  operator  may 
apportion  the  heat  input  rate  at  a  common 
pipe  to  the  individual  units  served  by  the 
common  pipe  based  on  the  fuel  flow  rate  to 
the  individual  units,  as  measured  by 
uncertified  fuel  flowmeters.  This  option  may 
only  be  used  if  a  fuel  flowmeter  system  that 
meets  the  requirements  of  appendix  D  to  this 
part  is  installed  on  the  common  pipe.  If  this 
option  is  used,  determine  the  unit  heat  input 
rates  using  the  following  equation: 


HIj  =  HIcp 


tcp 

FFiti 
iFF.t, 

(Eq.  F-21d) 


Where: 

HIi  =  Heat  input  rate  for  a  unit,  mmBtu/hr. 

HIcp  =  Heat  input  rate  at  the  conmion  pipe, 

mmBtu/hr. 
FFi  =  Fuel  flow  rate  to  a  unit,  gal/min,  100 

scfh,  or  other  appropriate  units 
ti  =  Unit  operating  time,  hour  or  fraction  of 

an  hour  (in  equal  increments  that  can 

range  from  one  hundredth  to  one  quarter 

of  an  hour,  at  the  option  of  the  owner  or 

operator). 
tcp  =  Common  pipe  operating  time,  hour  or 
-     fraction  of  an  hour  (in  equal  increments 

that  can  range  from  one  hundredth  to 

one  quarter  of  an  hour,  at  the  option  of 

the  owner  or  operator). 
n  =  Total  number  of  units  using  the  common 

pipe. 
i  =  Designation  of  a  particular  unit. 

5.7    Heat  Input  Rate  Summation  for  Units 
with  Multiple  Stacks  or  Pipes 

***** 

HI,  =  Heat  input  rate  for  the  individual  stack, 
duct,  or  pipe,  mmBtu/hr. 

tuaii  =  Unit  operating  time,  hour  or  fraction 
of  the  hour  (in  equal  increments  that  can 
range  from  one  hundredth  to  one  quarter 
of  an  hour,  at  the  option  of  the  owner  or 
operator). 

tt  =  Operating  time  for  the  individual  stack 
or  pipe,  hour  or  fraction  of  the  hour  (in 
equal  increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator). 

8  =  Designation  for  a  particular  stack,  duct, 
or  pipe. 

Appendix  F  to  Part  75    [Amended] 

64.  Section  7  of  Appendix  F  to  Part 
75  is  amended  by  revising  the 
definitions  of  variables  "Eh"  and  "HI"  of 
Equation  F-23  in  section  7  to  read  as 
follows: 


7.  Procedures  for  SO2  Mass  Emissions  at 
Units  with  SO2  Continuous  Emission 
Monitoring  Systems  During  the  Combustion 
of  Pipeline  Natural  Gas  or  Natural  Gas 
***** 

Eh  =  Hourly  SO2  mass  emission  rate,  Ib/hr. 
HI  =  Hourly  heat  input  rate,  as  determined 

using  the  procedures  of  section  5.2  of 

this  appendix,  mmBtu/hr. 

Appendix  F  to  Part  75    [Amended] 

65.  Section  8  of  Appendix  F  to  Part 
75  is  amended  by: 

a.  In  the  first  sentence  of  section  8.1.1 
by  adding  the  word  "rate"  after  each 
occurrence  of  the  words  "heat  input"; 

b.  Revising  the  definition  of  the 
variable  "tcs"  of  Equation  F-25  in 
section  8.1.2;  and 

c.  Adding  definitions  of  the  variables 
"p"  and  "u"  to  Equation  F-25  of  section 
8.1.2. 

The  revisions  and  additions  read  as 
follows: 

8.  Procedures  for  NOx  Mass  Emissions 


8.1     •  *  * 

8.1.2     •  •  * 

tcs  =  Common  stack  operating  time  for  hour 
h,  in  hours  or  fraction  of  an  hour  (in 
equal  increments  that  can  range  from  one 
hundredth  to  one  quarter  of  an  hour,  at 
the  option  of  the  owner  or  operator).  (For 
each  hour,  tc>  is  the  total  time  during 
which  one  or  more  of  the  units  whidi 
exhaust  through  the  common  stack 
operate.) 

***** 

p  =  Number  of  units  that  exhaust  through  the 

common  stack, 
u  =  Designation  of  a  particular  unit. 


66.  Section  2  of  Appendix  G  to  Part 
75  is  amended  by: 

a.  Amending  section  2.1  to  designate 
the  first  two  sentences  following  the 
variables  in  Equation  G-1  as  section 
2.1.1,  the  third  sentence  as  section  2.1.2, 
and  the  remaining  text  as  section  2.1.3; 

b.  Revising  the  first  sentence  of 
section  2.3;  and 

c.  Revising  the  definition  of  variable 
"Fc"  of  Equation  G— 4  in  section  2.3. 

The  revisions  read  as  follows: 

Appendix  G  to  Part  75 — Detenniiiation  of 
CO2  Emissions 


2.  Procedures  for  Estimating  COj  Emissions 
from  Combustion 

***** 

2.3  In  lieu  of  using  the  procedures, 
methods,  and  equations  in  section  2.1  of  this 
appendix,  the  owner  or  operator  of  an 
affected  gas-fired  (or  oil-fired)  unit  (as 
defined  under  §  72.2  of  this  chapter)  may  use 
the  following  equation  and  records  of  hourly 
heat  input  to  estimate  hourly  CO2  mass 
emissions  (in  tons).  •  •  • 

(Eq.  G-4)  •   *   * 

Fc  =  Carbon  based  F-factor,  1040  scf/mmfitu 
for  natural  gas;  1,420  scf/mmBtu  for 
crude,  residual,  or  distillate  oil:  and 
calculated  according  to  the  procedures  in 
section  3.3.5  of  appendix  F  to  this  part 
for  other  gaseous  fuels. 


Appendix  G  to  Part  75    [Amended] 

67.  Section  5  of  Appendix  G  to  Part 
75  is  amended  by: 
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a.  Removing  and  reserving  sections 
5.1  and  5.1.1: 

b.  Revising  the  section  heading  and 
introductory  text  of  section  5.2;  and 

c.  Revising  Table  G-1  in  section  5.2.2. 


The  revisions  read  as  follows: 

5.  Missing  Data  Substitution  Procedures  for 
Fuel  Analytical  Data 

***** 


5.2  Missing  Caibon  Content  Data 

Use  the  procedures  of  this  section  to 
substitute  for  missing  carbon  content  data. 


Table  G-i.— Missing  Data  Substitution  Procedures  for  Missing  Carbon  Content  Data 

Parameter 

Missing  data  value 

OH  and  coal  cartxKi  content  

Most  recent,  previous  carbon  content  value  available  for  that  type  of  coal,  grade  of  oil,  or  de- 
fault value,  in  this  table. 

Most  recent,  previous  cartxxi  content  value  available  for  tfiat  type  of  gaseous  fuel,  or  default 
value,  In  this  table. 

Anthracite:  90.0  percent. 

Bituminous:  85.0  percent. 

Sub-bituminousAJgnite:  75.0  percent. 

90.0  percent. 

Gas  cartwn  content  

Defautt  coal  cartxxi  content 

Default  oil  cartxxi  content 

Default  gas  cartxxi  content  .". 

Natural  gas:  75  0  percent. 

Ottier  gaseous  fuels:  90.0  percent. 

PART  78— APPEAL  PROCEDURES 
FOR  ACID  RAIN  PROGRAM 

68.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403,  7410. 
7426,  7601,  and  7651,  et  seq. 

69.  Section  78.1  is  amended  by 
removing  from  paragraph  (a)(l]  the 
words  "parts  72,  73,  74,  75,  76,  and  77 
of  this  chapter"  and  adding  in  their 
place  "parts  72,  73,  74,  75,  76,  or  77  of 
this  chapter  or  part  97  of  this  chapter": 
and  adding  a  new  paragraph  (b)(6)  to 
read  as  follows: 

§78.1    Purpose  and  scope. 

(b)*  *  * 

(6)  Under  part  97  of  this  chapter, 

(i)  The  adjustment  of  the  information 
in  a  compliance  certification  or  other 
submission  and  the  deduction  or 
transfer  of  NOx  allowances  based  on  the 
information,  as  adjusted,  under  §  97.31; 

(ii)  The  decision  on  the  allocation  of 
NOx  allowances  to  a  NOx  Budget  unit 
under  §  97.41(b).  (c),  (d).  or  (e); 

(iii)  The  decision  on  the  allocation  of 
NOx  allowances  to  a  NOx  Budget  unit 
from  the  compliance  supplement  pool 
under  §  97.43; 

(iv)  The  decision  on  the  deduction  of 
NOx  allowances  under  §  97.54; 

(v)  The  decision  on  the  transfer  of 
NOx  allowances  under  §  97.61; 

(vi)  The  decision  on  a  petition  for 
approval  of  an  alternative  monitoring 
system: 

(vii)  The  approval  or  disapproval  of  a 
monitoring  system  certification  or 
recertification  under  §  97.71; 

(viii)  The  finalization  of  control 
period  emissions  data,  including 
retroactive  adjustment  based  on  audit; 

(ix)  The  approval  or  disapproval  of  a 
petition  imder  §  97.75; 


(x)  The  determination  of  the 
siifficiency  of  the  monitoring  plan  for  a 
NOx  Budget  opt-in  unit; 

(xi)  The  decision  on  a  request  for 
withdrawal  of  a  NOx  Budget  opt-in  imit 
from  the  NOx  Budget  Trading  Program 
unddr§  97.86; 

(xii)  The  decision  on  the  deduction  of 
NOx  allowances  under  §97.87;  and 
(xiii)  The  decision  on  the  allocation  of 
NOx  allowances  to  a  NOx  Budget  opt- 
in  unit  under  §  97.88. 


§78^    [Amended]. 

70.  Section  78.2  is  amended  by 
removing  the  words  "shall  apply  to  this 
part"  and  adding  to  their  place  "shall 
apply  to  appeals  of  any  final  decision  of 
the  Administrator  under  parts  72,  73. 
74,  75,  76,  77,  or  78  of  this  chapter". 

71.  Section  78.3  is  amended  by: 

a.  Amending  paragraph  (b)(3)(i)  by 
adding,  after  the  word  "petitioner)",  the 
words  "or  the  NOx  authorized  accoimt 
representative  under  paragraph  (a)(3)  of 
this  section  (unless  the  NOx  authorized 
accoimt  representative  is  the 
petitioner)"; 

b.  In  paragraph  (c)(7)  by  adding,  after 
the  words  "title  IV  of  the  Act",  the 
words  "or  part  97  of  this  chapter,  as 
appropriate"; 

c.  In  paragraph  (d)(2)  by  adding,  after 
the  words  "Acid  Rain  Program"  the 
words  "or  on  an  accoiuit  certificate  of 
representation  submitted  by  a  NOx 
authorized  account  representative  or  an 
application  for  a  general  account 
submitted  by  a  NOx  authorized  account 
representative  under  the  NOx  Budget 
Trading  Program"; 

d.  Redesignating  paragraphs  (d)(2) 
and  (d)(3)  as  paragraphs  (d)(3)  and  (d)(4) 
respectively;  and 

e.  Adding  new  paragraphs  (a)(3)  and 
(d)(2). 


The  additions  and  revisions  read  as 
follows: 

§  78.3    Petition  for  administrative  review 
and  request  for  evidentiary  hearing. 

(a)  *  *  * 

(3)  The  following  persons  may 
petition  for  administrative  review  of  a 
decision  of  the  Administrator  that  is 
made  under  part  97  of  this  chapter  and 
that  is  appealable  under  §  78.1(a)  of  this 
part: 

(i)  The  NOx  authorized  accoimt 
representative  for  the  unit  or  any  NOx 
Allowance  Tracking  System  account 
covered  by  the  decision;  or 

(ii)  7\ny  interested  person. 
***** 

(d)*  *  * 

(2)  Any  provision  or  requirement  of 
part  97  of  this  chapter,  including  the 
standard  requirements  under  §  97.6  of 
this  chapter  and  any  emission 
monitoring  or  reporting  requirements 
under  part  97  of  this  chapter. 
***** 

72.  Section  78.4  is  amended  by 
adding  two  new  sentences  after  the 
third  sentence  in  paragraph  (a)  to  read 
as  follows: 

§78.4    Hllngs. 

(a)  *  *  *  Any  filings  on  behalf  of 
owners  and  operators  of  a  NOx  Budget 
unit  or  source  shall  be  signed  by  the 
NOx  authorized  account  representative. 
Any  filings  on  behalf  of  persons  with  an 
interest  in  NOx  allowances  in  a  general 
account  shall  be  signed  by  the  NOx 
authorized  account  representative. 


§78.12    [Amended] 

73.  Section  78.12  is  amended  by 
adding,  after  the  words  "was  properly 
issued  or  should  be  issued"  in 
paragraph  (a)(2),  the  words  "or  that  a 


Federal  Register /Vol.  Sft^No.  1.14  /  Wednesday,  June  13,  2001 /Proposed  Rules 


32047 


NOx  Budget  permit  or  other  federedly 
enforceable  permit  was  properly  issued 
or  should  be  issued". 

PART  97— FEDERAL  NOx  BUDGET 
TRADING  PROGRAM 

74.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7403,  7426,  and 
7601. 

75.  Section  97.2  is  amended  by: 

a.  Revising  the  definition  of 
"continuous  emission  monitoring 
system  or  CEMS"; 

b.  In  the  definition  of  "Most  stringent 
State  or  Federal  NOx  emissions 
limitation"  by  removing  the  words  ", 
with  regard  to  a  NOx  Budget  opt-in 
unit,"; 

c.  In  the  third  sentence  of  the 
definition  of  "NOx  allowance"  by 
adding  the  reference  "§  97.40,"  after  the 
word  "except"; 

d.  In  the  definition  of  "NOx  Budget 
unit"  by  removing  the  words  "Trading 
Program"; 

e.  In  the  definition  of  "owner"  by 
adding  the  word  "the"  before  the  final 
occurrence  of  the  word  "NOx"  in 
paragraph  (4)  of  the  definition;  and 

f.  In  tne  definition  of  "Percent 
monitor  data  availability"  by  revising 
the  words  "3,672  hours  per"  to  read 
"the  total  number  of  unit  operating 
hours  in  the",  and  by  revising  the 
symbol  "%"  to  read  "percent". 

The  revisions  and  additions  read  as 
follows: 

§97.2    Definitions. 

***** 

Continuous  emission  monitoring 
system  or  CEMS  means  the  equipment 
required  under  subpart  H  of  this  part  to 
sample,  analyze,  measure,  and  provide, 
by  means  of  readings  taken  at  least  once 
every  15  minutes  (using  an  automated 
data  acquisition  and  handling  system 
(DAHS),  a  permanent  record  of  nitrogen 
oxides  (NOx)  emissions,  stack  gas 
volumetric  flow  rate  or  stack  gas 
moisture  content  (as  applicable),  in  a 
manner  consistent  with  part  75  of  this 
chapter.  The  following  are  the  principal 
types  of  continuous  emission 
monitoring  systems  required  under 
subpart  H  of  this  part: 

(1)  A  flow  monitoring  system, 
consisting  of  a  stack  flow  rate  monitor 
and  an  automated  DAHS.  A  flow 
monitoring  system  provides  a 
permanent,  continuous  record  of  stack 
gas  volumetric  flow  rate,  in  units  of 
standard  cubic  feet  per  hour  (scfh); 

(2)  A  nitrogen  oxides  concentration 
monitoring  system,  consisting  of  a  NOx 
pollutant  concentration  monitor  and  an 
automated  DAHS.  A  NOx  concentration 


monitoring  system  provides  a 
permanent,  continuous  record  of  NOx 
emissions  in  units  of  parts  per  million 
(ppm): 

(3)  A  nitrogen  oxides  emission  rate  (or 
NOx-diluent)  monitoring  system, 
consisting  of  a  NOx  pollutant 
concenlration  monitor,  a  diluent  gas 
(CO2  or  O2)  monitor,  and  an  automated 
DAHS.  A  NOx  concentration  monitoring 
system  provides  a  permanent, 
continuous  record  of:  NOx 
concentration  in  units  of  parts  per 
million  (ppm),  diluent  gas  concentration 
in  units  of  percent  O2  or  CO2  (%  O2  or 
CO2),  and  NOx  emission  rate  in  units  of 
pounds  per  million  British  thermal 
units  (Ib/mmBtu);  and 

(4)  A  moisture  monitoring  system,  as 
defined  in  §  75.11(b)(2)  of  this  chapter. 
A  moisture  monitoring  system  provides 
a  permanent,  continuous  record  of  the 
stack  gas  moisture  content,  in  units  of 
percent  H2O  (%  H2O). 


§97.4    [Amended] 

76.  Section  97.4(b)  is  amended  by: 

a.  Amending  the  first  sentence  of 
paragraph  (b)(1)  by  adding,  after  the 
words  "federally  enforceable  permit 
that",  the  words  "restricts  the  unit  to 
combusting  oidy  natural  gas  or  fuel  oil 
(as  defined  in  §  75.2  of  this  chapter) 
during  a  control  period  and"; 

b.  In  paragraph  (b)(4)(i)  by  adding, 
after  the  words  "with  the  restriction 
on",  the  words  "fuel  use  and";  and 

c.  In  paragraph  (b)(4)(vi)(B)  by  adding, 
after  the  words  "the  restriction  on",  the 
words  "fuel  use  or". 

77.  Section  97.5  is  amended  by: 

a.  In  the  third  sentence  of  paragraph 
(b)(2)  by  adding,  after  the  word 
"submit",  the  words  "such  a  statement 
or"; 

b.  In  paragraph  (c)(6)(ii)  by  removing 
the  period  and  replacing  it  with  ";  or"; 
and 

c.  Adding  a  new  paragraph  (c)(6)(iii). 
The  revisions  ana  additions  read  as 

follows: 

§  97.5    Retired  unit  exemption. 

***** 

(c)*  •  * 

(6)*   *   * 

(iii)  The  date  on  which  the  unit 
resumes  operation,  if  the  unit  is  not 
required  to  submit  a  NOx  permit 
application. 


§97.40    [Amended] 

78.  Section  97.40  is  amended  by 
removing  the  word  "program". 

§97.43    [Amended] 

79.  Section  97.43  is  amended  by 
removing  paragraph  (c)(8). 


§97.51    [Amended] 

80.  Section  97.51  is  amended  by 
amending  paragraph  (b)(l)(i)(D)  by 
adding,  ^er  the  words  "with  respect 
to",  the  word  '  NOx". 

81.  Section  97.54  is  amended  in 
paragraph  (f)  introductory  text  by 
revising  the  colon  after  the  words  "as 
follows"  with  a  period  and  by  adding  a 
new  sentence  to  the  end  of  the 
paragraph  to  read  as  follows: 

§97.54    Compliance. 

***** 

(f)  *  *  *  For  each  State  NOx  Budget 
Trading  Program  that  is  established,  and 
approved  and  administered  by  the 
Administrator  pursuant  to  §  51.121  of 
this  chapter,  the  terms  "compliance 
account"  or  "compliance  accounts", 
"overdraft  account"  or  "overdraft 
accounts",  "general  account"  or 
"general  accounts",  "States",  and 
"trading  program  budgets  under 
§97.40"  in  paragraphs  (f)(1)  through 
(f)(3)  of  this  section  shall  be  read  to 
include  respectively:  a  compliance 
account  or  compliance  accounts 
established  under  such  State  NOx 
Budget  Trading  Program;  an  overdraft 
account  or  overdraft  accounts 
established  under  such  State  NOx 
Budget  Trading  Program;  a  general 
account  or  general  accounts  established 
under  such  State  NOx  Budget  Trading 
Program;  the  State  or  portion  of  a  State 
covered  by  such  State  NOx  Budget 
Trading  Program;  and  the  trading 
program  budget  of  the  State  or  portion 
of  a  State  covered  by  such  State  NOx 
Budget  Trading  Program. 


§97.61    [Amended] 

82.  Section  97.61  is  amended  in 
paragraph  (b)  by  revising  the  words 
"same  year  as"  to  read  "third  year  after 
the  year  of. 

83.  Section  97.70  is  amended  by: 

a.  In  paragraph  (a)(1)  by  revising  the 
-  words  "§§  75.72  and  §§  75.76"  to  read 

"§§75.71  and  75.72"; 

b.  Revising  paragraph  (b)(3);    _ 

c.  Revising  paragraph  (b)(4); 

d.  Removing  paragraphs  (b)(5)  and 
(b)(6); 

e.  Redesignating  paragraphs  (b)(7), 
(b)(8)  and  (b)(9)  as  paragraphs  (b)(5), 
(b)(6),  and  (b)(7),  respectively; 

f.  Revising  newly  redesignated 
para^phs  (b)(5)  and  (b)(6);  and 

g.  Revising  paragraph  (c). 

The  revisions  and  additions  read  as 
follows: 

§97.70    Qeneral  requirement*. 

***** 

(b)'  •  ' 

(3)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  under  §  97.4(a)  that 
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commences  operation  on  or  after 
January  1,  2002  and  that  reports  on  an 
annual  basis  under  §  97.74(d)  by  the 
following  dates: 

(i)  The  earlier  of  90  unit  operating 
days  after  the  date  on  which  the  unit 
commences  commercial  operation  or 
180  calendar  days  after  the  date  on 
which  the  unit  commences  commercial 
operation;  or  (ii)  May  1,  2002,  if  the 
compliance  date  under  paragraph 
(b)(3)(i)  of  this  section  is  before  May  1, 
2002. 

(4)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  under  §  97.4(a)  that 
commences  operation  on  or  after 
January  1 ,  2002  and  that  reports  on  a 
control  period  basis  under 

§  97.74(d)(2)(ii),  by  the  following  dates: 

(i)  The  earlier  of  90  imit  operating 
days  or  180  calendar  days  after  the  date 
on  which  the  unit  commences 
commercial  operation,  provided  that 
this  compliance  date  is  during  a  control 
period;  or  (ii)  May  1  immediately 
following  the  compliance  date  imder 
paragraph  (b)(4)(i)  of  this  section,  if 
such  compliance  date  is  not  during  a 
control  period. 

(5)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  that  has  a  new  stack  or  flue 
for  which  construction  is  completed 
after  the  applicable  deadline  under 
paragraph  (b)(1).  (b)(2).  (b)(3),  or  (b)(4) 
of  this  section  or  under  subpart  I  of  this 
part  and  that  reports  on  an  annual  basis 
under  §  97.74(d),  by  the  earlier  of  90 
unit  operating  days  or  180  calendar  days 
after  the  date  on  which  emissions  first 
exit  to  the  atmosphere  through  the  new 
stack  or  flue. 

(6)  For  the  owner  or  operator  of  a  NOx 
Budget  unit  that  has  a  new  stack  or  flue 
for  which  construction  is  completed 
after  the  applicable  deadline  under 
paragraph  (b)(1).  (b)(2).  (b)(3).  or  (b)(4) 
of  this  section  or  under  subpart  I  of  this 
part  and  that  reports  on  a  control  period 
basis  under  §  97.74(d)(2)(ii),  by  the 
following  dates: 

(i)  The  earlier  of  90  unit  operating 
days  or  180  calendar  days  after  the  date 
on  which  emissions  first  exit  to  the 
atmosphere  through  the  new  stack  or 
flue,  provided  that  this  compliance  date 
is  during  a  control  period;  or 

(ii)  May  1  immecUately  following  the 
compliance  date  imder  paragraph 
(b)(6)(i)  of  this  section,  if  such 
compliance  date  is  not  during  a  control 
period. 
•        •        *        •        * 

(c)  Commencement  of  data  reporting. 
(1)  The  owner  or  operator  of  NOx 
Budget  units  imder  paragraph  {b)(l)  or 
(b)(2)  of  this  section  shall  determine, 
record  and  report  NOx  mass  emissions, 
heat  input  rate,  and  any  other  values 


required  to  determine  NOx  mass 
emissions  (e.g.,  NOx  emission  rate  and 
heat  input  rate,  or  NOx  concentration 
and  stack  flow  rate)  in  accordance  with 
§  75.70(g)  of  this  chapter,  begiiming  on 
the  first  hour  of  the  applicable 
compliance  deadline  in  paragraph  (b)(1) 
or  (b)(2)  of  this  section. 

(2)  The  owner  or  operator  of  a  NOx 
Budget  unit  imder  paragraph  (b)(3)  or 
(b)(4)  of  this  section  shall  determine, 
record  and  report  NOx  mass  emissions, 
heat  input  rate,  and  any  other  values 
required  to  determine  NOx  mass 
emissions  (e.g.,  NOx  emission  rate  and 
heat  input  rate,  or  NOx  concentration 
and  stack  flow  rate)  and  electric  and 
thermal  output  in  accordance  with 

§  75.70(g)  of  this  chapter,  begiiming  on: 

(i)  The  date  and  hour  on  which  the 
unit  commences  operation,  if  the  date 
and  hour  on  which  the  imit  commences 
operation  is  during  a  control  period;  or 

(ii)  The  first  hour  on  May  1  of  the  first 
control  period  after  the  date  and  hoiu 
on  which  the  imit  commences 
operation,  if  the  date  and  hour  on  which 
the  unit  commences  operation  is  not 
during  a  control  period. 

(3)  Notwithstanding  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  section,  the 
owner  or  operator  may  begin  reporting 
NOx  mass  emission  data  and  heat  input 
data  before  the  date  and  hour  under 
paragraph  (c)(2)(i)  or  (c)(2)(ii)  of  this 
section  if  the  unit  reports  on  an  aimual 
basis  and  if  the  required  monitoring 
systems  are  certified  before  the 
applicable  date  and  hour  under 
paragraph  (c)(1)  or  (c)(2)  of  this  section. 
***** 

84.  Section  97.71  is  amended  by: 

a.  Revising  paragraph  (a)  introductory 
text; 

b.  In  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)(ii)  by  adding  the  word  "emission" 
before  the  words  "monitoring  system" 
in  each  occurrence  in  paragraph  (b)(1), 
in  both  occiurences  in  the  first  sentence 
of  paragraph  (b)(2),  and  in  the  one 
occurrence  in  paragraph  (b)(3)(ii);  and 
by  revising  the  word  "a"  to  read  "an" 
after  the  word  "installs"  in  the  second 
sentence  of  paragraph  (b)(1); 

c.  In  paragraphs  (b)(3)(iii)  and 
(b)(3)(iv)(C)  by  removing  each 
occurrence  of  the  words  "or  component 
thereof;  and 

d.  Revising  the  second  sentence  of 
paragraph  (c),  adding  two  new 
sentences  to  the  end  of  paragraph  (c), 
and  removing  paragraphs  (c)(i)  through 
(iii). 

The  revisions  and  additions  read  as 
follows: 


§97.71    Initial  cwtmcation  and 
racertification  procaduras. 

(a)  The  owner  or  operator  of  a  NOx 
Budget  unit  that  is  subject  to  an  Acid 
Rain  emissions  limitation  shall  comply 
with  the  initial  certification  and 
recertification  procedures  of  part  75  of 
this  chapter  for  NOx-diluent  GEMS, 
flow  monitors,  NOx  concentration 
GEMS,  or  excepted  monitoring  systems 
under  appendix  E  of  part  75  of  this 
chapter  for  NOx,  under  appendix  D  for 
heat  input,  or  under  §  75.19  for  NOx  and 
heat  input,  except  that: 
*****> 

(c)  *  *  *  The  owner  or  operator  of 
such  a  unit  shall  also  meet  the 
applicable  certification  and 
recertification  procedures  of  paragraph 
(b)  of  this  section,  except  that  the 
excepted  methodology  shall  be  deemed 
provisionally  certified  for  use  under  the 
NOx  Budget  Trading  Program  as  of  the 
date  on  which  the  certification 
application  is  received  by  the 
Administrator.  The  methodology  shall 
be  considered  to  be  certified  either  upon 
receipt  of  a  written  notice  of  approval 
fi-om  the  Administrator  or,  if  such  notice 
is  not  provided,  at  the  end  of  the 
Administrator's  120  day  review  period. 
However,  a  provisionally  certified  or 
certified  low  mass  emissions  excepted 
methodology  shall  not  be  used  to  report 
data  under  the  NOx  Budget  Trading 
Program  prior  to  the  applicable 
commencement  date  specified  in 
§  75.19(a)(l)(ii)  of  this  chapter. 
***** 

85.  Section  97.72  is  amended  by: 

a.  In  paragraph  (a)  by  adding  the  word 
"emission"  before  the  words 
"monitoring  system"  and  the  words 
"subpart  H,"  before  "appendix  D";  and 

b.  In  paragraph  (b)  by  adding  the  word 
"emission"  before  "monitoring  system" 
in  the  first  sentence,  by  removing  each 
occurrence  of  the  words  "or 
component"  in  the  paragraph,  and  by 
adding  a  new  final  sentence. 

The  revisions  and  additions  read  as 
follows: 

§97.72    Out  of  control  parlods. 

***** 

(b)  *  *   *  The  owner  or  operator  shall 
follow  the  initial  certification  or 
recertification  procedures  in  §  97.71  for 
each  disapproved  system. 

86.  Section  97.74  is  amended  by 
revising  paragraphs  (a)(1),  (d)(1),  and 
(d)(2)(ii);  to  read  as  follows: 

§97.74    Racordkaeping  and  raportlng. 

(a)*   *  * 

(1)  The  NOx  authorized  account 
representative  shall  comply  with  all 
recordkeeping  and  reporting 
requirements  in  this  section,  with  the 
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•recordkeeping  and  reporting 
requirements  under  §  75.73  of  this 
chapter,  and  with  the  requirements  of 
§  97.10(e)(1). 
***** 

(d)*  *  * 

(1)  If  a  unit  is  subject  to  an  Acid  Rain 
emission  limitation  or  if  the  owner  or 
operator  of  the  NOx  budget  unit  chooses 
to  meet  the  annual  reporting 
requirements  of  this  subpart  H,  the  NOx 
authorized  account  representative  shall 
submit  a  quarterly  report,  documenting 
the  NOx  mass  emissions  from  the  unit, 
for  each  calendar  quarter  beginning 
with: 

(i)  For  a  unit  for  which  the  owner  or 
operator  intends  to  apply  or  applies  for 
the  early  reduction  credits  under 
§  97.43,  the  calendar  quarter  that  covers 
May  1,  2000  through  June  30,  2000.  NOx 
mass  emission  data  shall  be  recorded 
and  reported  from  the  first  hour  on  May 
1.  2000;  or 

(ii)  For  a  unit  that  commences 
operation  before  January  1,  2002  and 
that  is  not  subject  to  paragraph  (d)(l)(i) 
of  this  section,  the  calendar  quarter 
covering  May  1,  2002  through  June  30, 
2002.  NOx  mass  emission  data  shall  be 
recorded  and  reported  from  the  first 
hour  on  May  1,  2002;  or 

(iii)  For  a  unit  that  commences 
Deration  on  or  after  January  1,  2002: 

(A)  The  calendar  quarter  in  which  the 
unit  commences  operation,  if  unit 
operation  commences  during  a  control 
pwiod.  NOx  mass  emission  data  shall  be 
recorded  and  reported  from  the  date  and 


hour  when  the  unit  commences 
operation;  or 

(B)  The  calendar  quarter  which 
includes  May  1  through  June  30  of  the 
first  control  period  following  the  date 
on  which  the  unit  commences 
operation,  if  the  unit  does  not 
commence  operation  during  a  control 
period.  NOx  mass  emission  data  shall  be 
recorded  and  reported  fit)m  the  first 
hour  on  May  1  of  that  control  period;  or 

(iv)  A  calendar  quarter  before  the 
quarter  specified  in  paragraph  (d)(l)(i), 
(d)(l)(ii),  or  (d)(l)(iii)(B)  of  this  section, 
if  the  owner  or  operator  elects  to  begin 
reporting  early  under  §  97.70(c)(3). 

(2)*  *   * 

(ii)  Submit  quarterly  reports, 
documenting  NOx  meiss  emissions  from 
the  unit,  only  for  the  period  from  May 
1  through  September  30  of  each  year 
and  including  the  data  described  in 
§  75.74(c)(6)  of  this  chapter.  The  NOx 
authorized  account  representative  shall 
submit  such  quarterly  reports,  beginning 
with: 

(A)  For  a  unit  for  which  the  owner  or 
operator  intends  to  apply  or  applies  for 
early  reduction  credits  under  $  97.43. 
the  calendar  quarter  covering  May  1, 
2000  through  June  30,  2000.  NOx  mass 
emission  data  shall  be  recorded  and 
reported  from  first  hour  on  May  1,  2000; 

(B)  For  a  unit  that  commences 
operation  before  January  1,  2002  and 
that  is  not  subject  to  paragraph 
(d)(2)(ii)(A)of  this  section,  the  calendar 
quarter  covering  May  1  through  Jime  30, 
2002.  NOx  mass  emission  data  shall  be 


recorded  and  reported  from  the  first 
hour  of  May  1,  2002; 

(C)  For  a  unit  that  commences 
operation  on  or  after  January  1 ,  2002 
and  during  a  control  period,  the 
calendar  quarter  in  which  the  unit 
commences  operation.  NOx  mass 
emission  data  shall  be  reported  from  the 
date  and  hour  corresponding  to  when 
the  unit  commences  operation;  or  (D) 
For  a  unit  that  commences  operation  on 
or  after  January  1,  2002  and  not  during 
a  control  period,  the  calendar  quarter 
which  includes  May  1  through  June  30 
of  the  first  control  period  after  die  unit 
conunences  operation.  NOx  mass 
emission  data  shall  be  recorded  and 
reported  from  the  first  hour  on  May  1 
of  the  first  control  period  after  the  unit 
commences  operation. 
***** 

§97.87    [Amandad] 

87.  Section  97.87  is  amended  in 
second  sentence  of  paragraph 
(b)(l)(iii)(A)  by  adding  the  word  "be" 
after  the  words  "shall  not". 

88.  Subpart  J  consisting  of  §  97.90  is 
added  to  read  as  follows: 

SubpartJ— Appwri  ProMdurM 

§97 JO    Appaai  Prooaduraa. 

The  appeal  procedures  for  the  NOx 
Budget  Trading  Program  are  set  forth  in 
part  78  of  this  chapter. 

[FR  Doc.  01->3142  Filed  6-12-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Rm  1018-AHOO 

Endangered  and  Threatened  Wildlife 
and  Plants;  Propoaad  Dasigrwtlon  of 
CrMcal  Habitat  for  Delnandra 
conjugens  (Otay  tarplant) 

agency:  Fish  and  Wildlife  Swvice. 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  propose  designation  of 
critical  habitat  for  Deinandra  conjugens 
[=  Hemizonia  conjugens]  (Otay  taiplant) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Deinandra 
conjugens  was  federally  listed  as 
threatened  (under  the  name  Hemizonia 
conjugens)  throughout  its  range  in 
southwestern  California  and 
northwestwn  Baja  California,  Mexico  in 
1998.  A  total  of  approximately  2,685 
hectares  (ha)  (6,630  acres  (ac))  in  San 
Diego  County,  California,  are  proposed 
for  designation  as  critical  habitat  for  D. 
conjugens.  We  have  not  proposed 
critical  habitat  on  lands  covered  by  an 
existing,  legally  operative.  Habitat 
Conservation  Flan  (HCP)  under  section 
10(a)(1)(B)  of  the  Act  in  which 
Deinandra  conjugens  is  a  covered 
species.  In  areas  where  HCPs  have  not 
yet  been  completed,  we  have  proposed 
designation  of  critical  habitat  for  lands 
encompassing  essential  habitat  for 
Deinandra  conjugens. 

If  this  proposal  is  made  final,  section 
7  of  the  Act  requires  Federal  agencies  to 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  do  not  destroy  or  adversely 
modify  critical  habitat  to  the  extent  that 
the  action  appreciably  diminishes  the 
value  of  the  critical  hiabitat  for  the 
siuvival  and  recovery  of  the  species. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  impacts  of 
specifying  any  partioilar  area  as  critical 
habitat. 

We  solicit  data  and  comments  from 
the  public  on  all  aspects  of  this 
proposal,  including  data  on  economic 
and  other  impacts  of  the  designation. 
We  may  revise  or  further  refine  critical 
habitat  boundaries  prior  to  final  - 

designation  based  on  habitat  and  plant 
sviveys,  public  comments  on  the 
proposed  critical  habitat  rule, 
finalization  of  pending  habitat 
conservation  plans,  and  new  scientific 
and  commercial  information.  ^ 

DATES:  We  will  accept  comments  imtil 
the  close  of  business  on  August  13, 


2001 .  Public  hearing  requests  must  be 
received  by  July  30,  2001. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 
materials  by  any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
Carlsbad  Fish  and  Wildhfe  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008. 

2.  You  may  hand-deliver  written 
comments  to  our  Carlsbad  Fish  and 
Wildlife  Office  at  the  address  given 
above. 

3.  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
fwlcfwo_deco®fws.gov.  See  the  Public 
Comments  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  filing. 

You  may  view  comments  and 
materials  received,  as  well  as  supporting 
dociunentation  used  in  the  preparation 
of  this  proposed  rule,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jim 
Bartel,  Field  Supervisor,  Carlsbad  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Office,  at  the  above  address 
(telephone  760/431-9440;  facsimile 
760/431-9618). 
SUPPI.EMENTARY  INFORMATION: 

Background 

Deinandra  conjugens  (Otay  tarplant) 
was  known  as  Hemizonia  conjugens 
when  it  was  listed  on  October  13, 1998 
(63  FR  54938).  Since  then,  studies 
analyzing  plant  and  flower  morphology 
and  genetic  information  prompted 
Baldwin  (1999)  to  revise  the  Madiinae 
(tarplants),  a  tribe  in  the  Asteraceae 
(sunflower  family),  and  reclassify 
several  species  into  new  or  different 
genera.  As  a  residt,  Deinandra 
conjugens  is  now  the  accepted  scientific 
name  for  Hemizonia  conjugens.  This 
taxonomic  change  does  not  alter  the 
limits  or  definition  of  D.  conjugens. 
Because  this  taxonomic  change  was 
published  and  is  generally  accepted  by 
the  scientific  commimity,  we  are 
proposing  to  change  the  name  of  H. 
conjugens  to  D.  conjugens  in  50  CFR 
17.12  (h),  and  will  use  D.  conjugens  in 
this  proposed  rule. 

Deinandra  conjugens  was  first 
described  by  David  D.  Keck  (1958)  as 
Hemizonia  conjugens  based  on  a 
specimen  collected  by  L.R.  Abrams  in 
1903  from  river  bottom  land  in  the  Otay 
Valley  area  of  San  Diego  County, 
California.  Deinandra  conjugens  is  a 
glandular,  aromatic  annual  of  the 
Asteraceae.  It  has  a  branching  stem  that 
generally  ranges  frxim  5  to  25 


centimeters  (2  to  10  inches)  in  height 
with  deep  green  or  gray-green  leaves 
covered  with  soft,  shaggy  hairs.  The 
yellow  flower  heads  are  composed  of  8 
to  10  ray  flowers  and  13  to  21  disk 
flowers  with  hairless  or  sparingly 
downy  corollas  (fused  petals).  The 
phyllaries  (small  bracts  associated  with 
the  flower  heads)  are  ridged  and  have 
short-stalked  glands  and  large,  stalkless, 
flat  glands  near  the  margins.  Deinandra 
conjugens  occurs  within  the  range  of  D. 
fasciculata  [=Hemizonia  fasciculata] 
(fasciculated  tarplant)  and  D.  paniculata 
l=H.  paniculata]  (San  Diego  tarplant). 
Deinandra  conjugens  can  be 
distinguished  from  other  members  of 
the  genus  by  its  ridged  phyllaries,  black 
anthers  (part  of  flower  that  produces 
pollen),  and  by  the  number  of  disk  and 
ray  flowers.  The  disk  and  ray  flowers 
each  produce  different  types  of  seeds 
(heterocarpy)  which  is  correlated  to 
differential  germination  responses 
(Tanowitz  et  al.  1987). 

Most  Deinandra  conjugens 
occurrences  are  closely  associated  with 
particular  soils,  vegetation  types,  and 
elevation  range  within  southwestern 
San  Diego  County,  California,  and 
northwestern  Baja  California,  Mexico. 
The  majority  of  D.  conjugens 
occurrences  are  associated  with  clay 
soils  and  with  grasslands  (native,  non- . 
native,  and  mixed),  coastal  sage  scrub, 
or  maritime  succulent  scrub.  Current 
information  indicates  that  D.  conjugens 
has  a  narrow  geographic  and  elevation 
range  based  on  information  from 
herbarium  records  at  the  San  Diego 
Natural  History  Museum  (SDNHM)  and 
CNDDB  (2000)  records. 

Deinandra  conjugens  is  strongly 
correlated  with  clay  soils,  subsoils,  or 
lenses  (Bauder  and  Truesdale  2000). 
Clay  soils  are  heavy  (dense)  soils  with 
small  particles.  Such  soils  typically 
support  grasslands,  but  may  support 
some  woody  vegetation.  Much  of  the 
area  with  clay  soils  and  subsoils  within 
the  historical  range  of  D.  conjugens 
likely  was  once  vegetated  with  native 
grassland  and  open  coastal  sage  scrub 
and  maritime  succulent  scrub,  which 
provided  suitable  habitat  for  D. 
conjugens.  Based  on  our  Geographic 
Information  System  (CIS)  analysis,  most 
current  and  historical  D.  conjugens 
occurrences  (92  percent)  are  foimd  on 
clay  soils  or  lenses  in  one  of  the 
following  soil  types:  Diablo  clay, 
Olivenhain  cobbly  loam,  Linne  clay 
loam,  Salinas  clay  loam,  Huerhuero 
loam,  Diablo-Olivenhain  complex, 
Stockpen  gravelly  clay,  and  San  Miguel- 
Exchequer  rocky  silt  loams. 

Deinandra  conjugens  is  also  strongly 
associated  with  particular  vegetation 
types.  The  species  is  foimd  in  vegetation 
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communities  classified  as,  but  not 
limited  to,  grasslands  (native,  non- 
native,  and  mixed),  open  coastal  sage 
scrub,  maritime  succulent  scrub,  and 
the  margins  of  some  disturbed  sites  and 
cultivated  fields  (California  Natural 
Diversity  Data  Base  (CNDDB)  2000; 
Keck  1959;  Keil  1993;  Skinner  and 
Pavlik  1994;  David  Hogan,  San  Diego 
Biodiversity  Project,  in  litt.  1990;  Bruce 
Baldwin,  Jepson  Herbarium,  pers. 
comm.  2001;  Mark  Dodero.  RECON, 
pers.  comm.  2001;  Scott  McMillan, 
McMillan  Biological  Consulting,  pers. 
comm.  2001).  Plant  species  common  to 
these  vegetation  commimities  include 
Nassella  spp.  (needlegrass),  Bloomeria 
crocea  (common  goldenstar), 
Dichelostemma  pulchella  (blue  dicks), 
Chlorogalum  spp.  (soap  plant),  Bromus 
spp.  (brome  grass),  Avena  spp.  (oats), 
Deinandra  fasciculata  (fesciculated 
tarweed),  Lasthenia  calif omica 
(common  goldfields),  Artemisia 
calif  omica  (Calif omia  sagebrush), 
Eriogonum  fasciculatum  (flat-top 
buckwheat),  Lotus  scoparius  (deer 
weed).  Salvia  spp.  (sage),  Mimulus 
aurantiacus  (bush  monkeyflower), 
Malacothamn  us  fasciculatum 
(bushmallow),  Malosma  laurina  (laurel 
siimac),  Rhus  ovata  (sugar  bush),  R. 
integrifolia  (lemonade  berry),  Lycium 
spp.  (boxthom),  Euphorbia  misera  (cliff 
spurge),  Simmondsia  chinensis  (jojoba), 
Opuntia  spp.  (prickly  pear  and  cholla 
cactuses),  Ferocactus  viridescens 
(coastal  barrel  cactus).  Ambrosia 
chenopodiifolia  (San  Diego  bur  sage), 
and  Dudleya  spp.  (live-fbrevers). 

Based  on  information  from  herbariiun 
records  at  the  San  Difego  Natural  History 
Museum  (SDNHM)  and  CNDDB  (2000) 
records,  Deinandra  conjugens  has  a 
narrow  geographic  distribution. 
Additional  information  since  the  listing 
indicates  that  the  historical  range  for  D. 
conjugens  in  San  Diego  Coimty, 
California,  is  from  the  Mexican  border 
north  to  Spring  Valley  and  Paradise 
Valley,  a  distance  of  about  24  kilometers 
(km)  (15  miles  (mi)),  and  from  Interstate 
805  east  to  Otay  Lakes  Reservoir,  a 
distance  of  about  13  km  (8  mi).  Further, 
based  on  these  museum  and  database 
records,  the  elevational  range  for  D. 
conjugens  appears  to  be  between  25  and 
300  meters  (m)  (80  and  1000  feet  (ft)). 
Because  other  Deinandra  species  have 
been  documented  outside  of  these 
elevations  and  geographic  distributions, 
during  the  same  time  periods,  but 
absent  D.  conjugens,  we  believe  these  to 
be  the  elevation  and  range  limits  for  this 
species  in  the  United  States. 
j       Typically,  Deinandra  conjugens  and 
other  tarplants  caimot  produce  viable 
seeds  without  cross  pollinating  with 
other  individuals  (i.e.  are  extremely  self- 


incompatible)  (Keck  1959;  Tanowitz 
1982;  B.  Baldwin,  in  litt.  2001).  Gene 
flow  is  important  for  the  long-term 
survival  of  self-incompatible  species 
(Ellstrand  1992)  such  as  through 
pollination.  Gene  flow  in  D.  conjugens 
is  essentially  achieved  through  pollen 
movement  among  populations.  The 
movement  of  pollen  likely  occ\us  over 
short  distances  because  most  of  the 
insects  that  visit  Deinandra  are 
relatively  localized  and  generally  travel 
less  than  0.5  km  (0.3  mi)  at  one  time. 
Because  small  inter-population 
occurrences  of  D.  conjugens  may 
fricilitate  greater  gene  flow,  this 
conservation  may  be  critical  to 
maintaining  genetic  diversity  in  D. 
conjugens.  Pollinators  of  D.  conjugens 
include,  but  are  not  limited  to,  bee  flies 
(Bombylliidae);  hover  flies  (Syrphidae); 
digger,  carpento',  and  cuckoo  bees 
(Anthophoridae);  and  metallic  bees 
(Halictidae)  (Krombein  et  al.  1979;  M. 
Dodero,  pers.  comm.  2001).  The 
following  bee  species  have  been 
documented  visiting  Deinandra  species: 
Nomia  melanderi,  CoUetes  angelicus, 
Nomadopsis  helianthi,  Ventralis 
claypolei  ausralior,  Anthidiellum 
notatum  robertsoni,  Heriades 
occidentalis,  Anthocopa  hemizoniae, 
Ashmeadiella  califomica  califomica, 
Svastra  sabinensis  nubila,  Melissodes 
tessellata,  M.  moorei,  M.  personatella, 
M.  robustior,  M.  semilupina,  M.  lupina, 
M.  steamsi,  Anthophora  urbana  urbana. 
and  A.  curta  carta  (Krombein  et  al. 
1979). 

Deinandra  conjugens  fruits  are  each 
one-seeded  and  are  likely  to  be 
dispersed  by  small  to  large-sized 
mammals  and  birds  based  on  the  sticky 
nature  of  the  remaining  flower  parts  that 
are  attached  to  the  frxiits  and  the 
discontinuous  distribution  of  other 
tarplants  (B.  Baldwin,  in  litt.  2001;  M. 
Dodero,  pers.  comm.  2001;  Elizabeth 
Friar,  Claremont  Graduate  University, 
pers.  comm.  2001;  Gjon  Hazard,  U.  S. 
Fish  and  Wildlife  Service  (Service), 
pers.  comm.  2001).  Likely  seed/fruit 
dispersal  organisms  include,  but  are  not 
limited  to,  mule  deer  [Odocoileus 
hemionus),  gray  foxes  (Urocyon 
cinereoargenteus),  coyotes  (Canis 
latrans],  black-tailed  jackrabbits  [Lepus 
calif  amicus  bennettii),  bobcats  [Felis 
rufus),  striped  skunks  [Mephitis 
mephitis),  opossums  [Didelphis 
virginiana),  racoons  {Procyon  lotor),  and 
small  land  birds. 

The  Deinandra  conjugens  seed  bank 
(a  reserve  of  dormant  seeds,  generally 
found  in  the  soil)  is  important  for  its 
year-to-year  and  long-term  survival 
(Given  1994,  Rice  1989).  A  seed  bank 
includes  all  of  the  seeds  in  a  population 
and  generally  covers  a  larger  area  than 


the  extent  of  observable  plants  seen  in 
a  given  year.  The  number  and  location 
of  standing  plants  in  a  population  varies 
annually  due  to  a  niunber  of  factors, 
including  the  amotmt  and  timing  of 
rainfall,  temperat\ire,  soil  conditions, 
and  the  extent  and  nature  of  the  seed 
bank.  Large  annual  fluctuations  in  the 
number  of  standing  plants  in  a  given 
site  have  been  documented.  Population 
size  has  ranged  from  1  to  over  5,400 
standing  plants  at  a  site  on  northwest 
OUy  Mesa  (CNDDB  2000;  Qty  of  San 
Di^o,  in  litt.  1999),  from  approximately 
100  to  50,000  in  a  site  in  Rice  Canyon 
(CNDDB  2000),  and  from  approximately 
280,000  to  1.9  million  at  San  Misuel 
Ranch  South  (CNIH3B  2000;  Mericel  k 
Associates,  in  litt.  1999).  In  any  given 
year,  the  observable  plants  in  a 
population  are  only  the  portion  of  the 
individuals  from  the  seed  bank  that 
germinated  that  year.  These  annual 
fluctuations  make  it  look  as  though  a 
population  of  annual  plants  "moves" 
from  year  to  year,  when  in  actuality,  ■ 
diffisrent  portion  of  a  population 
germinates  and  flowers  each  year.  The 
occurrence  and  spatial  distribution  of  a 
standing  population  of  plants  is 
generally  the  result  of  the  occurrence 
and  spatial  distribution  of  the  micro- 
environmental  conditions  conducive  to 
the  germination  of  the  seeds  and  growth 
of  the  plants  within  the  seed  bank  of  a 
population. 

Determining  the  size/magnitude  of  a 
given  Deinandra  conjugens  population 
is  diffioilt  due  to  the  nujor  fluctuations 
that  have  been  documoited  in  known 
sites  (CNDDB  2000;  Meriiel  & 
Associates,  in  litt.  1999).  Conditions 
during  some  years  are  better  for  growth 
and  reproduction  of  D.  conjugens  in 
some  populations  (and  even  some 
portions  of  a  population)  than  other 
years.  Because  the  number  of  standing 
plants  in  a  given  population  can  vary  oy 
orders  of  magnitude  from  one  year  to 
the  next,  the  number  of  standing  plants 
observed  in  a  popiilation  in  any  one 
year  does  not  indicate  the  magnitude  of 
that  population. 

The  largest  number  of  Deinand!ra 
conjugens  plants  were  recorded  in  1998 
when  it  was  estimated  that  there  were 
over  2  million  individuals  for  the 
species  as  a  whole  (CNDDB  2000; 
Merkel  &  Associates,  in  litt.  1999). 
However,  the  number  of  standing  plants 
in  most  years  is  probably  considerably 
fewer.  To  demonstrate  tliis  variability, 
the  species  was  thought  to  be  extinct  as 
a  result  of  extensive  development 
within  its  range  until  its  rediscovery  in 
Estado  de  Baja  California,  Mexico  in 
1977  (Tanowitz  1978).  Conversely,  the 
largest  population  (Rancho  San  Miguel) 
supported  about  1.9  million  plants 
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diiring  1998  when  southern  California 
experienced  El  Nino  weather 
conditions,  which  resulted  in  a 
particularly  wet  and  prolonged  growing 
season  (Merkel  &  Associates,  in  litt. 
1999). 

In  1998,  the  five  largest  populations  of 
Deinandra  co/i/uge/is  (Rancho  San 
Miguel,  Rice  Canyon,  Dennery  Canyon, 
Poggi  Canyon,  and  Proctor  Valley)  were 
known  to  support  about  98  percent  of 
all  reported  standing  plants  (CNDDB 
2000;  San  Diego  Gas  and  Electric  1995; 
Roberts  1997;  Merkel  &  Associates,  in 
litt.  1999;  Sandra  Morey,  California 
Department  of  Fish  and  Game  (CDFG), 
in  litt.  1994;  Ogden  Environmental 
1992;  Brenda  Stone,  California 
Department  of  Transportation,  in  litt. 
1994)  with  each  reportedly  containing 
more  than  10,000  standing  plants.  Of 
the  remaining  populations,  8  are 
reported  to  support  &om  1,000  to  8,000 
plants  each;  9  are  reported  to  support 
fewer  than  1 ,000  plants  each;  and  3  are 
considered  to  be  extirpated  (CNDDB 
2000).  These  populations  occur  on 
Federal,  local,  and  private  lands 
(CNDDB  2000). 

The  smaller  populations  of  Deinandra 
conjugens  are  essential  to  the  siuvival 
and  conservation  of  the  species  because 
they  are  strategically  located  between 
larger  populations  and  &cilitate  gene 
flow  among  them.  Gene  flow  has  been 
demonstrated  to  reduce  local  and  global 
extinction  rates  in  a  number  of  species 
(Hanski  1998;  B.  Baldwin,  in  litt.  2001). 
Processes  such  as  mutation,  genetic 
migration,  and  random  genetic  drift  are 
known  to  adversely  affect  small 
populations  (Barrett  and  Kohn  1991). 
Adverse  effects  from  these  processes  on 
D.  conjugens  are  magnified  by  its  self- 
incompatibility  (Keck  1959;  Tanowitz 
1982;  B.  Baldwin,  in  litt.  2001). 
Maintaining  gene  flow  among  the, 
populations  is  essential  to  counter  the 
adverse  effects  from  the  processes 
mentioned  above,  and  to  ensure  the 
long-term  survival  and  conservation  of 
this  species. 

Deinandra  conjugens  has  a  limited 
distribution  consisting  of  at  least  25 
historical  populations  near  Otay  Mesa 
in  southern  San  Diego  Coimty  and  one 
population  near  the  United  States 
border  in  Baja  California,  Mexico  (CDFG 
1994;  Roberts  1997;  CNDDB  2000; 
Reiser  1996;  herbarium  records  at  the 
SDNHM;  S.  Morey.  in  litt.  1994).  Three 
of  the  25  historic  localities  of  D. 
conjugens  in  the  United  States  are 
considered  to  be  extirpated  (CNDDB 
2000;  D.  Hogan,  in  litt.  1990;  S.  Morey, 
in  litt.  1994).  At  the  time  the  species 
was  listed  in  1998,  we  estimated  that  70 
percent  of  the  suitable  habitat  for  this 
species  within  its  known  range  had 


been  lost  to  development  or  agriculture 
(63  FR  54938).  Since  the  fisting, 
additional  habitat  has  been  lost  to 
development  (e.g.,  urban,  commercial, 
industrial,  residential)  and  agriculture 
(e.g.,  grazing,  fanning). 

Deinandra  conjugens  appears  to 
tolerate  mild  levels  of  disturbance  such 
as  light  grazing  (D.  Hogan,  in  litt.  1990; 
Barry  Tanowitz,  University  of 
California,  in  litt.  1977).  Such  mild 
disturbances  may  create  sites  conducive 
to  germination  (B.  Tanowitz,  in  litt. 
1977).  However,  the  species  is  otherwise 
threatened  by  urbanization  and  related 
activities,  intensive  agriculture,  and  the 
invasion  of  non-native  species  which 
may  result  in  significant  disturbance  to 
populations  (63  FR  54938).  Because  of 
these  threats,  we  anticipate  that 
intensive  long-term  monitoring  and 
management  will  be  needed  to  conserve 
this  species. 

At  the  time  the  species  was  listed  in 
1998.  we  estimated  that  about  11,930  ha 
(30,310  ac)  of  land  with  clay  soils  or 
clay  subsoils  were  within  the  general 
range  of  Deinandra  conjugens  in  San 
Diego  County,  California  (63  FR  54938). 
Also  at  that  time,  about  4,200  ha  (10,600 
ac)  (about  37  percent)  of  this  area  had 
been  urbanized  and  about  4,155  ha 
(10,555  ac)  (about  37  percent)  had  been 
heavily  cultivated  and  grazed  (63  FR 
54938).  Additional  areas  have  been  lost 
to  urbanization  since  this  time.  New 
information  from  herbariimi  records  at 
the  SDNHM  indicates  that  the  historic 
range  of  D.  conjugens  extended  further 
to  the  north  and  northwest.  Most  of  the 
habitat  in  this  additional  area  has 
already  been  lost  to  development.  Much 
of  the  cultivated  and  grazed  lands  in 
this  range  could  be  restored  to  support 
D.  conjugens,  which  can  grow  in  the 
margins  of  cultivated  fields  (S. 
McMillan,  pers.  comm.  2001;  M. 
Dodero,  pers.  comm.  2001).  However, 
most  of  these  lands  will  likely  be 
unavailable  for  the  species  because  of 
proposed  land  use  (FWS  GIS  database 
2001  which  includes  coverages  from 
San  Diego  Association  of  Governments). 

Previous  Federal  Action 

On  December  15, 1980,  we  published 
a  Notice  of  Review  of  plants  which 
included  Deinandra  conjugens  as  a 
category  1  candidate  taxon  (45  FR 
82480).  Category  1  taxa  were  those  taxa 
for  which  substantial  information  on 
biological  v\ilnerability  and  threats  are 
available  to  support  preparation  of 
listing  proposals.  On  November  28, 
1983,  we  published  a  supplement  to  the 
1980  Notice  of  Review  that  treated  D. 
conjugens  as  category  2  candidate  taxa 
(48  FR  53640).  Category  2  candidates 
were  taxa  for  which  data  in  our 


possession  indicated  fisting  was 
possibly  appropriate  but  for  which 
substantial  information  on  biological 
vulnerability  and  threats  were  not 
known  or  on  file  to  support  preparation 
of  proposed  rules. 

On  December  14, 1990,  we  received  a 
petition  dated  December  5, 1990,  from 
Mr.  David  Hogan  of  the  San  Diego 
Biodiversity  Project,  to  list  Deinandra 
conjugens  as  endangered.  The  petition 
also  requested  designation  of  critical 
habitat.  Because  D.  conjugens  was 
included  in  the  Smithsonian 
Institution's  Report  of  1975,  designated 
as  House  Document  No.  94-51,  that  had 
been  accepted  as  a  petition,  we  regarded 
Mr.  Hogan's  petition  to  list  this  taxon  as 
a  second  petition.  We  ultimately 
responded  to  the  petitions  by  publishing 
a  proposed  rule  to  list  D.  conjugens  as 
endangered  on  August  9,  1995  (60  FR 
40549).  On  October  13.  1998,  we  ' 
published  a  final  rule  fisting  D. 
conjugens  as  threatened  (63  FR  54938). 
At  that  time,  we  indicated  that 
designation  of  critical  habitat  was  not 
prudent. 

On  July  15. 1999.  the  California 
Native  Plant  Society  (CNPS)  and 
Southwest  Center  for  Biological 
Diversity  (SWCBD)  filed  a  lawsuit  in 
Federal  District  Coiut  for  the  Southern 
District  of  California,  in  part, 
challenging  our  decision  not  to 
designate  critical  habitat  for  Deinandra 
conjugens  (California  Native  Plant 
Society;  et  al.  v.  Babbitt,  et  al, 
99CV1454  L  (S.D.Cal.).  On  December  21. 

2000,  we  entered  into  a  stipulated 
settlement  agreement  with  the  plaintiffis 
under  which  we  agreed  to  reevaluate  the 
prudency  determination  for  D. 
conjugens.  Under  the  settlement 
agreement,  if  we  determine  that  critical 
habitat  is  prudent,  we  are  to  publish  in 
the  Federal  Register  a  proposed  rule  to 
designate  critical  habitat  by  June  5, 

2001,  with  a  final  determination  to  be 
completed  by  May  30,  2002.  This 
proposed  critical  habitat  determination 
is  consistent  with  this  stipulated 
setUement  agreement. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (I)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiues  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
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species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered 
species  or  a  threatened  species  to  the 
point  at  which  listing  under  the  Act  is 
no  longer  necessary. 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  with  regard  to 
actions  carried  out,  funded,  permitted, 
or  authorized  by  a  Federal  agency. 
Section  7  also  requires  conferences  on 
Federal  actions  that  are  likely  to  result 
in  the  destruction  or  adverse 
modification  of  proposed  critical 
habitat.  In  our  regulations  at  50  CFR 
402.02,  we  define  destruction  or  Adverse 
modification  as  "a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  critical  habitat  for  both  the 
siirvival  and  recovery  of  a  listed  species. 
Such  alterations  include,  but  are  not 
limited  to,  alterations  adversely 
modifying  any  of  those  physical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  Aside  from  the  added 
protection  that  may  be  provided  imder 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Because  consultation 
imder  section  7  of  the  Act  does  not 
apply  to  activities  on  private  or  other 
non-Federal  lands  that  lack  a  Federal 
nexus,  critical  habitat  designation 
would  not  afford  any  additional 
protections  under  the  Act  with  respect 
to  such  activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  foimd  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat,  to  the  extent  such 
habitat  is  determinable,  at  the  time  of 
listing.  When  we  designate  critical 
habitat  at  the  time  of  listing  or  under 
short  court-ordered  deadlines,  we  will 
often  dot  have  sufficient  information  to 
identify  all  areas  of  critical  habitat.  We 
are  required,  nevertheless,  to  make  a 
decision  and  thus  must  base  our 
designations  on  what,  at  the  time  of 
designation,  we  know  to  be  critical 
habitat. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  sustain  the  species.  We 


will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  now  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Oiu'  regulations  state  that,  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographic  area 
presenUy  occupied  by  a  species  only 
when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species." 
(50  CFR  424, 12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
pubfished  in  the  Federal  Register  on 
July  1. 1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  Service  biologists,  to  the  extent 
consistent  with  the  Act,  and  with  the 
use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should,  at  a  minimum,  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  expert  opinion. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  all  should 
imderstand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  imimportant 


or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  an<f 
to  the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  We  specifically  anticipate  that 
federally  funded  or  assisted  projects 
affecting  listed  species  outside  their 
designated  critical  habitat  areas  may 
still  result  in  jeopardy  findings  in  some 
cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  futiue 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  plaiming  efforts  calls 
for  a  different  outcome. 

Prudency  Determination 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  At  the  time  of  the  final 
listing  determination  (63  FR  54938),  we 
concluded  that  designation  of  critical 
habitat  for  Deinandra  conjugens  was  not 
prudent  because  such  designation 
would  not  benefit  the  species.  Ova 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  such  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

In  our  final  rule,  we  concluded  that 
the  designation  of  critical  habitat  for 
Deinandra  conjugens  was  not  prudent, 
explaining  that  such  designation  would 
not  benefit  the  species  because  it  occurs 
primarily  on  private  lands  with  fittie  or 
no  Federal  involvement  (63  FR  54954). 

We  now  conclude  that  there  may  be 
some  additional  benefits  to  designating 
critical  habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not 
likely  change  the  section  7  consultation 
because  an  action  that  destroys  or 
adversely  modifies  such  critical  habitat 
would  also  be  likely  to  result  in 
jeopardy  to  the  species,  there  may  be 
instances  where  section  7  consultation 
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would  be  triggered  only  if  critical 
habitat  is  designated  (for  example,  if  we 
designated  unoccupied  habitat,  or  if 
occupied  habitat  became  unoccupied  in 
tlie  future). 

There  may  also  be  some  educational 
or  informational  benetits  to  designating 
critical  habitat.  Critical  habitat  may  be 
used  as  a  tool  to  help  identify  areas 
within  the  range  of  Deinandra 
conjugens  essential  for  the  conservation 
of  the  species.  For  example,  designation 
of  critical  habitat  on  non-Federal  lands 
may  provide  some  educational  benefit 
by  formally  identifying  on  a  range-wide 
basis  those  areas  essential  to  the 
conservation  of  the  species  and,  thus, 
areas  that  are  likely  to  be  the  focus  of 
recovery  efforts  for  D.  conjugens. 

In  addition,  three  significant 
occurrences  of  Deinandra  conjugens 
now  occur  on  Federal  lands,  two  on  the 
Otay-Sweetwater  Unit  of  the  San  Diego 
National  Wildlife  Refuge  (SDNWR)  and 
one  on  Brown  Field,  which  is  under  the 
authority  of  the  Immigration  and 
Naturalization  Service-Border  Patrol 
(INS).  The  land  that  contains  the  two 
occurrences  on  SDNWR  was  acquired 
after  the  species  was  listed  and  the 
occurrence  on  the  INS  site  was  only 
known  as  a  point  locality,  but  was 
determined  to  be  much  more  extensive 
(with  more  than  5,000  standing  plants) 
after  the  species  was  listed. 

Based  on  our  discussion  above,  we 
now  conclude  that  there  may  be  some 
additional  benefits  to  designating 
critical  habitat  on  lands  essential  for  the 
conservation  of  Deinandra  conjugens. 
Therefore,  it  is  prudent  to  propose  the 
designation  of  critical  habitat  for  D. 
conjugens. 

Methods 

In  determining  areas  that  are  essential 
to  conserve  Deinandra  conjugens,  we 
used  the  best  scientific  data  available. 
We  reviewed  available  information  that 
pertains  to  the  habitat  requirements  of 
this  species,  including  data  from 
research  and  survey  observations 
published  in  peer-reviewed  articles; 
regional  CIS  coverages  (e.g.,  soils, 
known  locations,  vegetation,  land 
ownership,  and  habitat  conservation 
plan  (HCP)  boundaries);  information 
from  herbarium  collections  such  as  from 
SDNHM;  data  from  the  CNDDB  (2000); 
data  collected  from  project-specific  and 
other  miscellaneous  reports  submitted 
to  us;  additional  data  from  the  San 
Diego  County  Multiple  Species 
Conservation  Program  (MSCP),  such  as 
information  from  various  Subarea  or 
draft  Subarea  Plans  (e.g.,  Qty  of  San 
Diego,  County  of  San  Diego,  City  of  La 
Mesa,  and  City  of  Chula  Vista); 
information  in  the  San  Diego  Gas  and 


Electric  HCP  (1995);  and  a  habitat 
evaluation  model  for  the  Otay  Mesa 
Generating  Project. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  must 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species,  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to:  space  for  individual  and 
population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
rearing  of  offspring;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species.  All  areas 
proposed  as  critical  habitat  for 
Deinandra  conjugens  are  within  the 
historical  range  and  contain  one  or  more 
of  these  physical  or  biological  features 
(primary  constituent  elements)  essential 
for  the  conservation  of  the  species. 

The  proposed  critical  habitat  is 
designed  to  provide  sufficient  habitat  to 
maintain  self-sustaining  populations  of 
Deinandra  conjugens  throughout  its 
range,  and  provide  those  habitat 
components  essential  for  the 
conservation  of  the  species.  Habitat 
components  that  are  essential  for  D. 
conjugens  are  found  in  vegetation 
communities  classified  as,  but  not 
limited  to,  grasslands  (native,  non- 
native,  and  mixed),  coastal  sage  scrub, 
or  maritime  succulent  scrub  in 
southwestern  San  Diego  Coimty, 
California.  These  habitat  components 
provide  for:  (1)  Individual  and 
population  growth,  including  sites  for 
germination,  pollination,  reproduction, 
pollen  and  seed  dispersal,  and  seed 
dormancy;  (2)  areas  that  allow  gene  flow 
and  provide  coimectivity  or  linkage 
between  or  within  larger  populations, 
including  open  spaces  and  disturbed 
areas  that  in  some  instances  may  also 
contain  introduced  plant  species;  (3) 
areas  that  provide  basic  requirements 
for  growth  such  as  water,  light,  minerals 
(i.e.,  watersheds);  and  (4)  areas  that 
support  populations  of  pollinators  and 
seed  dispersal  organisms. 

The  long-term  survival  and 
conservation  of  Deinandra  conjugens  is 
dependent  upon  a  number  of  factors, 
including  the  protection  and 
management  of  existing  popidation 
sites,  the  protection  of  inter-population 
occurrences,  the  maintenance  of  normal 


ecological  functions  within  these  sites, 
the  preservation  of  the  connectivity 
between  sites  to  maintain  the  nattiral 
order  of  gene  flow  between  sites  through 
pollinator  activity  and  seed  dispersal 
mechanisms,  the  protection  and 
maintenance  of  sites  for  the  survival  of 
pollinators  and  seed  dispersal  agents, 
and  the  preservation  of  suitable  micro- 
habitat  sites  that  could  be  recolonized 
and  allow  a  population  to  survive  a 
catastrophic  event.  The  small 
fragmented  range  of  this  species, 
coupled  with  its  breeding  system  (i.e., 
its  self-incompatibility  and  annual 
nature),  makes  it  especially  vulnerable 
to  natural  and  anthropogenic  effects 
includhig  disturbance  from  himian  and 
agricultiual  activities;  spread  of  non- 
native  species;  and  nearby  use  of 
herbicides,  pesticides,  and  other 
contaminants  (63  FR  54938;  B.  Baldwin, 
pers.  comm.  2001;  S.  McMillan,  pers. 
comm.  2001). 

Based  on  our  current  knowledge  of 
this  species,  the  primary  constituent 
elements  of  Deinandra  conjugens 
critical  habitat  consist  of,  but  are  not 
limited  to: 

(1)  soils  with  a  high  clay  content 
(generally  >25  percent)  (or  clay 
intrusions  or  lenses)  that  are  associated 
with  grasslands  (native,  non-native,  and 
mixed),  open  coastal  sage  scrub,  or 
maritime  succulent  scrub  communities 
between  25  m  (80  ft)  and  300  m  (1000 
ft)  elevation;  and 

(2)  plant  communities  associated  with 
Deinandra  conjugens  which  include, 
but  are  not  limited  to  grasslands  (native, 
non-native,  and  mixed],  open  coastal 
sage  scrub,  and  maritime  succulent 
scrub  between  25  and  300  m  (80  and 
1,000  ft)  elevation  in  southwestern  San 
Diego  County,  California.  Species 
common  to  these  communities  include 
Nassella  spp.  (needlegrasses),  Bloomeria 
crocea  (common  goldenstar), 
Dichelostemma  pulchella  (blue  dicks), 
Chlorogalum  spp.  (soap  plants),  Bromus 
spp.  (brome  grasses),  Avena  spp.  (oats), 
Deinandra  fasciculata  (fascicled 
tarweed),  Lasthenia  califomica 
(conunon  goldfields),  Artemisia 
califomica  (California  sagebrush), 
Eriogonum  fasciculatum  (flat-top 
buckwheat),  Lotus  scoparius  (deer 
weed),  Salvia  spp.(sages),  Mimulus 
aurantiacus  (bush  monkey  flower), 
Malacothamnus  fasciculatum 
(bushmallow),  Malosma  laurina  (laurel 
sumac),  Rhus  ovata  (sugar  bush),  R. 
integrifolia  (lemonade  berry),  Lycium 
spp.  (boxthoms).  Euphorbia  misera  (cliff 
spurge),  Simmondsia  chinensis  (jojoba), 
Opuntia  spp.  (prickly  pear  and  cholla 
cactuses),  Ferocactus  viridescens 
(coastal  barrel  cactus),  Ambrosia 
chenopodiifolia  (San  Diego  bur  sage), 
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and  Dudleya  spp.  (live-forevers).  These 
plant  communities  contain  natural . 
openings  that  provide  nesting,  foraging, 
and  dispersal  sites  for  D.  conjugens 
pollen  and  seed  dispersal  agents.  These 
openings  may  have  soil  inclusions  that 
contain  a  significandy  higher 
concentration  of  sandy  soils  than  the 
adjacent  clay  soils. 

Criteria  Used  To  Identify  Critical 
Habitat 

In  our  proposed  delineation  of  critical 
habitat  for  Deinandra  conjugens,  we 
selected  areas  essential  to  the 
conservation  of  the  species  bom  within 
its  known  historical  range.  We  used  data 
from  documented  occurrences,  various 
GIS  layers,  and  recent  aerial 
photography.  These  data  include  D. 
conjugens  locations,  soils,  vegetation, 
elevation,  topography,  and  current  land 
uses. 

We  began  by  using  the  GIS  layers  to 
identify  areas  of  suitable  habitat  within 
the  geographic  distribution  of  this 
species.  We  selected  areas  with 
appropriate  soils  and  vegetation  that  are 
limited  to  the  elevational  range  of  the 
species  within  its  known  distribution. 
We  then  selected  soils  and  plant 
communities  that  overlapped  known 
Deinandra  conjugens  occurrences. 
Areas  occupied  by  D.  conjugens  can  not 
be  determined  accurately  either  by 
cursory  field  examination  or  by  the 
limited  data  from  historic  observations. 
The  entire  population  of  an  aimual 
plant  (which  includes  all  of  the  seeds  in 
the  subterranean  seed  bank  and  the 
observable  plants  above  groimd)  is  not 
visible  at  any  one  time.  The  entire  seed 
bank  does  not  germinate  at  once,  and 
the  visible  population  of  plants  rarely 
reflects  the  extent  of  the  seed  bank. 
There  may  be  no  visible  evidence  of  a 
plant  population  for  a  year  or  even  a 
span  of  several  years,  until  local 
climatic  and  other  conditions  are 
suitable  for  seed  germination.  The 
extent  and  distribution  of  the  observable 
plant  population  may  move,  shrink,  or 
grow  as  conditions  change,  without  a 
similar  change  in  the  distribution  of  the 
seed  bank.  As  a  result,  the  mapping  of 
D.  conjugens  occurrences  has  been 
variable,  depending  both  on  the  scale  of 
the  mapping  and  the  year  in  which  the 
surveys  were  conducted  (documented 
examples  include  records  ranging  from 
one  to  more  than  5,400  plants  for  one 
population,  from  about  100  to  50,000  in 
another,  and  from  280,000  to  1.9  million 
plants  in  another  population).  In  the 


closely  related  Holocarpha  macradenia 
(Santa  Cruz  tarplant],  seemingly 
unoccupied  habitat  has  been 
determined  to  contain  a  viable  seed 
bank  where  standing  plants  have  not 
been  seen  in  over  7  years  (Bainbridge, 
in  litt.  1999).  By  overlapping  known 
occurences  of  D.  conjugens  with 
appropriate  soil  types,  elevations,  and 
other  habitat  characteristics,  we  have 
included  what  we  believe  is  the  likely 
distribution  of  the  seed  bank  around 
knoum  historical  occurrences  of  D. 
conjugens. 

We  then  eliminated  areas  that  did  not 
contain  both  appropriate  soils  and 
appropriate  vegetation  such  as,  but  not 
limited  to,  currently  used  agriculture 
fields,  housing  developments,  and  open 
water.  Next,  we  eliminated  all  areas 
above  300  m  (1000  ft)  elevation,  the 
upper  limit  of  the  known  distribution  of 
D.  conjugens,  based  on  herbarium 
records.  We  also  compared  the 
remaining  areas  of  suitable  D.  conjugens 
habitat  with  recent  project  information 
and  aerial  photography  so  we  did  not 
include  areas  that  have  recently  been 
developed  or  had  negative  surveys  for 
D.  conjugens. 

We  conducted  this  analysis  to 
facilitate  delineating  suitable  habitat 
containing  the  primary  constituent 
elements.  The  long-term  survival  and 
conservation  of  D.  conjugens  is 
dependent  upon  the  protection  and 
management  of  existing  occurrences, 
including  the  seed  bank,  and  the 
maintenance  of  ecological  functions 
within  these  areas,  including 
connectivity  within  and  among  sites  to 
allow  effective  pollinator  activity  and 
seed  dispersal. 

The  boundaries  of  proposed  critical 
habitat  for  Deinandra  conjugens,  shown 
on  the  attached  maps  and  defined  in  the 
legal  description,  are  based  on  a  100- 
meter  Universal  Transverse  Mercator 
(UTM)  grid,  boimdaries  that  have  been 
legally  described  for  the  City  of  Chula 
Vista's  draft  preserve  design  for  their 
draft  MSCP  Subarea  Plan  and  the 
Coimty  of  San  Diego's  major  and  minor 
amendment  areas  for  their  MSCP 
Subarea  Plan,  Sweetwater  Authority 
lands  (a  water  district  in  San  Diego 
Coxuity),  Otay  Water  District  lands, 
Federal  lands  (e.g.,  INS,  SDNWR),  and 
Trust  for  Public  Lands  property.  This 
grid  was  overlaid  on  those  areas 
determined  to  be  essential  and  indicated 
by  the  D.  conjugens  habitat  analysis 
where  we  did  not  have  legal 
descriptions  for  boundaries. 


As  we  discuss  in  detail  below  (see 
"Relationship  To  Habitat  Conservation 
Plans  and  Other  Planning  Efforts"), 
lands  that  are  covered  by  an  existing, 
legally  operative,  HCP  with  an  operative 
implementing  agreement  (LA)  in  which 
Deinandra  conjugens  is  a  covered 
species  are  not  being  proposed  for 
designation  as  critical  habitat  and  have 
not  been  included  in  the  mapped  areas 
because  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion 
pursuant  to  section  4(b)(2)  of  the  Act. 
Areas  excluded  based  on  this  criterion 
include  lands  within  the  MSCP  for  the 
County  and  City  of  San  Diego,  with  the 
exception  of  those  lands  within  the 
major  and  minor  amendment  areas, 
where  the  impacts  to  and  conservation 
of  D.  conjugens  have  not  been 
addressed.  Apart  from  the  lands  with 
operative  HQ*8,  the  majority  of  the 
remaining  occupied  habitat  for  D. 
conjugens  falls  within  designated  or 
draft  preserve  areas  within  the  MSCP. 

In  defining  critical  habitat  boundaries, 
we  made  an  effort  to  exclude  all 
developed  areas,  such  as  towns  or 
housing  developments,  and  lands 
imlikely  to  contain  the  primary 
constituent  elements  essential  for 
conservation  of  Deinandra  conjugens. 
Our  100-m  UTM  grid  minimum 
mapping  unit  was  designed  to  minimize 
the  amount  of  development  along  the 
urban  edge  included  in  our  designation. 
Lands  containing  existing  features  and 
structures,  such  as  buildings,  roads, 
railroads,  urban  development,  and  other 
similar  developed  features  that  do  not 
contain  primary  constituent  elements, 
are  not  considered  critical  habitat  and 
are  not  proposed  as  critical  habitat. 
Federal  actions  limited  to  those  areas 
would  not  trigger  a  section  7 
consultation,  imless  they  affect  the 
species  and/ or  primary  constituent 
elements  in  adjacent  critical  habitat. 

The  proposed  critical  habitat  units 
described  below  constitute  our  best 
assessment  of  areas  that  are  essential  for 
the  species'  conservation.  We  anticipate 
that  in  the  time  between  the  proposed 
rule  and  the  final  rule,  and  based  upon 
the  additional  information  received 
during  the  public  comment  period  and 
field  surveys,  that  the  boundaries  of  the 
mapping  imits  may  be  refined. 

Critical  Habitat  Proposal 

The  approximate  area  encompassing 
the  proposed  designation  of  critical 
habitat  by  county  and  land  ownership  is 
shown  in  Table  1. 
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Table  1  .—Approximate  Proposed  Critjcal  Habjtat  in  Hectares  (ha)  (Acres  (ac))  by  County  and  Land 

Ownership 

[Area  estimates  reflect  critical  habitat  unit  boundaries,  not  primary  constituent  elements  wittitn  ^] 


County 

Federal^ 

State/Local 

Private 

Total 

San  Dtego  

625  ha  (1.545  ac)  ... 
62Sha(1,545ac)  ... 

590  ha  (1,455  ac)  ... 
590  ha  (1.455  ac)  ... 

1.470  ha  (3,630  ac) 
1.470  ha  (3.630  ac) 

2.685  ha  (6.630  ac) 
2.685  ha  (6.630  ac) 

Total  

^  Approximate  hectares  have  been  converted  to  acres  (1  ha  =  2.47  ac).  Based  on  the  level  of  imprecision  ol  mapping  at  this  scale,  approxi- 
mate hectares  arxJ  acres  have  t)een  rounded  to  ttie  nearest  5. 
^  Federal  lands  include  the  Sen/Ice  and  INS  lands. 


Critical  habitat  includes  habitat 
throughout  the  species'  cmrent  range  in 
the  United  States  (San  Diego  County, 
California).  Lands  proposed  are  under 
Federal,  State,  local,  and  private 
ownership.  Federal  lands  include  areas 
owned  or  managed  by  the  Service  and 
INS.  Lands  proposed  as  critical  habitat 
have  been  divided  into  three  critical 
habitat  units.  We  are  proposing  to 
designate  critical  habitat  on  lands  that 
are  considered  essential  to  the 
conservation  of  Deinandm  conjugens. 
Each  of  the  critical  habitat  units  for  D. 
conjugens  is  considered  to  be  occupied 
by  either  seeds  as  part  of  the  seed  bank 
or  standing  plants.  A  brief  description  of 
each  unit,  and  reasons  for  proposing  to 
designate  it  as  critical  habitat,  are 
presented  below. 

Unit  1:  Sweetwater/Proctor  Valley  Unit 

The  Sweetwater/Proctor  Valley  Unit 
encompasses  approximately  1,565  ha 
(3,865  ac)  at  the  northeastern  limit  of 
this  species'  distribution.  This  unit  is 
south  and  east  of  State  Route  54,  south 
and  west  of  State  Route  94,  and  north 
of  Upper  Otay  Reservoir.  It  includes 
portions  of  the  Otay/Sweetwater  Unit  of 
SDNWR;  lands  belonging  to  the 
Sweetwater  Authority  around  the 
Sweetwater  Reservoir;  lands  belonging 
to  the  Otay  Water  District;  lands  that  are 
proposed  as  preserve  under  the  City  of 
Chula  Vista's  Subarea  Plan:  portions  of 
two  project  areas  within  the  City  of 
Chula  Vista's  Subarea  Plan,  but  outside 
of  the  proposed  preserve  lands;  and 
lands  that  are  within  major  and  minor 
amendment  areas  within  the  County  of 
San  Diego's  Subarea  Plan.  Two  areas  in 
this  unit  have  not  been  proposed  as 
critical  habitat,  including  the  alignment 
for  State  Route  125  south  and  the  San 
Diego  County  Park  campground 
realignment  and  expansion  because 
these  areas  have  been  analyzed  and 
determined  not  to  be  essential. 

This  unit  contains  several  large 
populations  of  Deinandra  conjugens, 
including  a  portion  of  the  Rancho  San 
Miguel  population  estimated  to  contain 
approximately  855,000  standing  D. 
conjugens  plants  during  the  1995  and 


1998  growing  seasons  (CNDDB  2000; 
Merkel  &  Associates,  in  litt.  1999).  The 
Rolling  Hills  population,  which  had 
approximately  27,000  standing  plants  in 
the  2000  growing  season  (Stephen 
Neudecker,  Helix  Environmental 
Planning,  Inc.,  in  litt.  2001),  and  the 
Proctor  Valley  population,  which  had 
approximately  10,000  standing  plants  in 
the  1990  growing  season  (C^NDDB  2000), 
are  also  included.  This  unit  also 
contains  an  area  on  the  north  side  of  the 
Sweetwater  Reservoir  where  reports 
indicate  there  are  approximately  2,000 
standing  plants  (Roberts  1997),  and  an 
area  on  the  north  portion  of  the  SDNWR 
that  had  approximately  2,000  standing 
plants  in  1993  (C3MDDB  2000). 
Additionally,  there  are  a  number  of  new 
occurrences  in  this  unit  between  the 
populations  that  were  dociunented 
since  the  species  was  listed  in  1998. 
These  newly  discovered  "inter- 
population"  occiurences  provide 
genetic  coimectivity  throughout  this 
unit  and  among  the  Deinandra 
conjugens  populations.  One  of  these 
newly  discovered  occiurences  had 
approximately  1,000  standing  plants  in 
2000  (S.  McMillan,  in  litt.  2001)  and 
another  had  over  27.000  standing  plants 
(S.  Neudecker,  in  litt.  2001). 

This  imit  contains  multiple  large 
Deinandra  conjugens  populations  that 
are  capable  of  producing  large  numbers 
of  individuals  in  good  years,  which  is 
important  for  this  species  to  survive 
through  a  variety  of  natural  and 
environmental  changes,  as  well  as 
stochastic  (random)  events.  This  unit 
contains  populations  in  the  north  and 
eastern  portions  of  this  species' 
distribution  which  may  be  important  for 
its  long-term  siuvival  and  conservation. 
The  populations  in  this  unit  can 
maintain  genetic  connectivity  within 
and  among  themselves,  and  they  may 
maintain  genetic  connectivity  with  the 
Otay  Valley/Big  Murphy's  Unit. 
Therefore,  the  populations  in  this  unit 
are  essential  to  the  survival  and 
conservation  of  the  species. 


Unit  2:  Chula  Vista  Unit 

The  Chula  Vista  Unit  encompasses 
approximately  210  ha  (515  ac)  at  the 
western  portion  of  this  plant's  range. 
Most  of  the  occiurences  and 
populations  in  this  unit  are  found  in  the 
remaining  habitat  patches  along  canyon 
edges  that  were  not  optimum  for 
urbanization.  This  unit  contains  lands 
that  are  proposed  as  preserve  under  the 
City  of  Chula  Vista's  Subarea  Plan, 
lands  that  are  in  a  minor  amendment 
area  under  the  (Ik)unty  of  San  Diego's 
Subarea  Plan,  or  lands  that  are  in  a 
minor  amendment  area  under  the  City 
of  Chula  Vista's  Subarea  Plan. 

This  unit  contains  the  Rice  Canyon 
population,  which  had  more  than 
50,000  standing  plants  in  1994  (CNDDB 
2000),  and  portions  of  (occurrences 
within)  the  Poggi  Canyon  population 
that  had  a  reported  10,000  standing 
plants  in  1990  (CNDDB  2000).  This  unit 
contains  populations  in  the  western 
portion  of  this  species'  distribution 
which  though  currently  isolated  from 
each  other  may  contain  significant 
amounts  of  genetic  diversity  and  are, 
therefore,  essential  to  the  survival  and 
conservation  of  the  species.  Peripheral 
populations  may  have  genetic 
characteristics  essential  to  overall  long- 
term  conservation  of  the  species  (i.e. 
they  may  be  genetically  different  than 
more  central  populations)  (Lesica  and 
AUendorf,  1995). 

Unit  3:  Otay  Valley/Big  Murphy's  Unit 

The  Otay  Valley/Big  Murphy's  Unit 
encompasses  approximately  910  ha 
(2,249  ac).  It  is  east  of  Interstate  805, 
north  of  the  International  Boundary 
between  the  United  States  and  Mexico 
on  the  east  side,  north  of  State  Route 
905  on  the  west  side,  west  of  Otay 
Mountain,  and  along  the  north  rim  of 
Otay  Valley  including  Salt  Creek  and 
Wolf  Canyon.  This  unit  includes  lands 
owned  by  INS,  lands  that  are  proposed 
as  preserve  under  the  City  of  Chula 
Vista's  Subarea  Plan,  and  lands  that  are 
in  major  and  minor  amendment  areas  in 
the  County  of  San  Diego's  Subarea  Plan. 
Areas  in  this  unit  that  are  within  the 
alignment  for  State  Route  125  south 
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have  not  been  proposed  as  critical 
habitat  because  these  areas  have  been 
analyzed  and  determined  not  to  be 
essential. 

This  unit  contains  several  large 
populations  of  Deinandra  conjugens 
that  are  capable  of  producing  large 
numbers  of  individuals  in  good  years 
which  are  important  for  this  plant  to 
survive  through  a  variety  of  natural  and 
environmental  changes  as  well  as 
stochastic  events.  It  also  contains  the 
Otay  River  Valley  population  which  was 
reported  to  have  approximately  4,000 
standing  plants  (Roberts  1997),  the  Wolf 
Canyon  population  which  was  reported 
to  have  approximately  4,000  standing 
plants  (Roberts  1997),  the  Brovra  Field 
population  which  had  a  reported  5,600 
individuals  in  1998  (U.S.  Army  Corps  of 
Engineers  (Corps)  2000),  and  the  upper 
Salt  Creek  population  which  was 
reported  to  have  over  1 .000  standing 
plants  (Roberts  1997). 

Unit  3  contains  populations  in  the 
southern  and  eastern  portions  of  this 
species'  distribution,  which  may  be 
important  for  its  long-term  survival  and 
conservation.  One  population  in  this 
unit  is  located  at  the  southwest  edge  of 
this  species'  range  in  the  United  States. 
This  population  may  have  connectivity 
with  Deinandra  conjugens  populations 
in  northwestern  Baja  (^ifomia,  Mexico. 
Because  this  population  is  at  the 
extreme  southwest  portion  of  this 
species'  range  in  the  United  States,  it 
may  contain  important  genes  that  are 
not  found  in  other  populations. 

Based  on  the  proposed  preserve 
design  for  the  City  of  Clhula  Vista's 
Subarea  Plan,  and  the  designated 
preserve  designs  for  the  Qty  and  County 
of  San  Diego  HCPs,  these  populations 
may  all  retain  connectivity  among 
themselves  because  the  habitat  mosaic 
does  not  have  large  gaps.  The  _ 

occurrences  in  this  unit  may  also 
provide  and  receive  pollen  or  fruits 
from  Deinandra  conjugens  populations 
in  the  Sweetwater/Proctor  Valley  Unit. 

This  connectivity  will  facilitate  gene 
flow  within  this  unit  and  among  other 
units  which,  in  turn,  may  allow 
evolutionary  processes  that  affect 
Deinandra  conjugnes  to  continue 
relatively  unimpeded.  Maintaining  the 
D.  conjugnes  populations  and  their 
genetic  connectivity  (both  within  and 
among  units)  is  essential  to  the  survival 
and  conservation  of  this  species.  A 
portion  of  the  D.  conjugnes  population 
north  of  Otay  Valley  and  west  of  Otay 
Lakes  is  located  vdthin  proposed  critical 
habitat,  and  a  portion  is  located  outside 
of  proposed  critical  habitat  in  the 
proposed  development  area  for  the  City 
of  Chula  Vista's  Subarea  Plan.  This 
portion  of  the  population  may  provide 


important  genetic  (Connectivity  between 
the  Salt  Creek  and  Otay  Valley 
populations. 

Because  this  unit  contains  a  number 
of  large  Deinandra  conjugnes 
populations,  these  populations  will 
maintain  genetic  connectivity  within 
and  among  themselves,  they  will 
maintain  genetic  connectivity  with  the 
Sweetwater/Proctor  Valley  Unit  and 
possibly  with  plants  in  Mexico,  and 
they  may  contain  essential  genetic 
diversity;  therefore,  the  populations  in 
this  unit  are  essential  to  the  survival 
and  conservation  of  the  species. 

Efiects  of  Critical  Habitat  Designation 

Section  7  Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  destroy  or 
adversely  modify  critical  habitat  to  the 
extent  that  the  action  appreciably 
diminishes  the  value  of  the  critical 
habitat  for  the  survival  and  recovery  of 
the  species.  Individuals,  organizations. 
States,  local  governments,  and  other 
non-Federal  entities  are  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands, 
require  a  Federal  permit,  license,  or 
other  authorization,  or  involve  Federal 
funding. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  action 
agency  in  eliminating  conflicts  that  may 
be  caused  by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14,  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 


If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation  .  we 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  deftned  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
destruction  or  adverse  modiBcation  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modifications  to  extensive  redesign  or 
relocation  of  the  project.  Costs 
associated  with  implementing  a 
reasonable  and  prudent  alternative  are 
similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated,  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  on  Federal  lands  that  may 
affect  Deinandra  conjugens  or  its  critical 
habitat  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act,  a  section  10(a)(1)(B)  permit 
from  the  Service,  or  some  other  Federal 
action,  including  funding  (e.g.,  from  the 
Federal  Highway  Administration, 
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Federal  Aviation  Administration  (FAA), 
or  Federal  Emergency  Management 
Agency  (FEMA));  pennits  from  the 
Department  of  Housing  and  Urban 
Development  (HUD);  activities  by  INS 
on  their  land  or  land  under  their 
jurisdiction;  activities  funded  by  the 
U.S.  Environmental  Protection  Agency 
(EPA),  Department  of  Energy  (DOE),  or 
any  other  Federal  agency;  regulation  of 
airport  improvement  activities  by  FAA; 
and  construction  of  communication 
sites  licensed  by  the  Federal 
Communications  Commission  (FCC) 
will  also  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat  and  actions  on  non- 
Federal  lands  that  are  not  federally 
funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  evaluate  and  describe  in  any 
proposed  or  final  regiUation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  destroy  or  adversely  modify  such 
habitat,  or  that  may  be  affected  by  such 
designation.  Activities  that  destroy  or 
adversely  modify  critical  habitat  include 
those  that  appreciably  reduce  the  value 
of  critical  habitat  for  both  the  siuvival 
and  recovery  of  Deinandra  conjugens. 
We  note  that  such  activities  may  also 
jeopardize  the  continued  existence  of 
the  species.  Activities  that,  when 
carried  out,  funded  or  authorized  by  a 
Federal  agency,  may  directiy  or 
indirectly  destroy  or  adversely  modify 
critical  habitat  include,  but  are  not 
limited  to: 

(1)  Removing,  thinning,  or  destroying 
Deinandra  conjugens  habitat  (as  defined 
in  the  primary  constituent  elements 
discussion],  whether  by  burning, 
mechanical,  chemical,  or  other  means 
(e.g.,  plowing,  grubbing,  grading, 
grazing,  woodcutting,  construction,  road 
building,  mining,  herbicide  application, 
etc.); 

(2)  Activities  that  appreciably  degrade 
or  destroy  Deinandra  conjugens  habitat 
(and  its  PCEs),  including,  but  not 
limited  to,  livestock  grazing,  clearing, 
discing,  brming,  residential  or 
commercial  development,  introducing 
or  encouraging  the  spread  of  nonnative 
species,  off-road  vehicle  use,  and  heavy 
recreational  use; 

(3)  Appreciably  decreasing  habitat 
value  or  quality  through  indirect  effects 
(e.g.,  edge  effects,  invasion  of  exotic 
plants  or  animals,  or  fragmentation); 
and 

(4)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  alter  or  reduce  the  quality 
or  quantity  of  surfece  and  subsurface 
flow  of  water  needed  to  maintain 


grassland,  scrub,  and  chaparral 
communities.  These  activities  could 
include,  but  are  not  limited  to, 
maintaining  an  unnatural  fire  regime 
either  through  fire  suppression  or 
prescribed  fires  that  are  too  frequent  or 
poorly-timed;  residential  and 
commercial  development,  including 
road  building  and  golf  course 
installations;  agricultural  activities, 
including  row  crops  and  livestock 
grazing;  and  vegetation  maniptdation 
such  as  clearing  or  grubbing  in  the 
watershed  upslope  from  D.  conjugens. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regxdations  on  listed 
wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  WildlifiB 
Service,  Branch  of  Endangered  Species, 
911  NE.  11th  Ave.,  Portland,  Oregon 
97232  (telephone  503/231-2063; 
facsimile  503/231-6243). 

To  properly  portray  the  e^cts  of 
critical  habitat  designation,  we  must 
first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  survival  and 
recovery,  and  actions  likely  to  "destroy 
or  adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Common  to  both  definitions  is  an 
appreciable  detrimental  effect  on  both 
survival  and  recovery  of  a  listed  species. 
Given  the  similarity  of  these  definitions, 
actions  likely  to  destroy  or  adversely 
modify  critical  habitat  would  almost 
always  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned.  Because  we  are 
designating  areas  that  are  occupied 
either  by  standing  plants  or  the 
imderground  seedbank  of  Deinandra 
conjugens,  and  Federal  agencies  already 
consult  with  us  on  activities  in  areas 
where  the  species  may  be  present  to 
ensure  that  their  actions  do  not 
jeopardize  the  continued  existence  of 
the  species,  the  designation  of  critical 
habitat  is  not  likely  to  result  in  a 


significant  reguJatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species.  Actions  on  which 
Federal  agencies  consult  with  us 
include,  but  are  not  limited  to: 

(1)  Regulation  of  activities  affecting 
waters  of  the  U.S.  by  the  Corps  under 
section  404  of  the  Clean  Water  Act; 

(2)  Regulation  of  water  flows, 
damming,  diversion,  and  channelization 
by  Federal  agencies; 

(3)  Regulation  of  airport  improvement 
activities  by  the  FAA  jurisdiction; 

(4)  Road  construction,  right  of  way 
designation,  or  regulation  of  agricultural 
activities  by  Federal  agencies; 

(5)  Development  on  private  lands 
requiring  permits  from  other  Federal 
agencies  such  as  HUD; 

(6)  Construction  of  communication 
sites  licensed  by  the  FCC; 

(7)  Authorization  of  Federal  grants  or 
loans; 

(8)  Construction  of  roads  and  fences 
along  the  International  Boundary 
between  the  United  States  and  Mexico, 
and  other  activities  associated  with 
immigration  enforcement  by  the  INS; 

(9)  Activities  funded  by  the  EPA, 
DOE,  or  any  other  Federal  agency;  and 

(10)  Hazard  mitigation  and  post- 
disaster  repairs  funded  by  the  FEMA. 

Relationship  to  Habitat  Conservation 
Plans  and  Other  Planning  Efforts 

Exclusions  Under  Section  4(b)(2) 

Subsection  4(b)(2)  of  the  Act  allows 
us  to  exclude  areas  from  critical  habitat 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designation,  provided  the  exclusion  will 
not  result  in  the  extinction  of  the 
species.  For  the  following  reasons,  we 
believe  that,  in  most  instances,  the 
benefits  of  excluding  HCPs  for  which 
Deinandra  conjugens  is  a  covered 
species  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCP  lands 
in  critical  habitat  are  normally  small. 
The  principal  benefit  of  any  designated 
critical  habitat  is  that  activities  in  such 
habitat  that  may  affect  it  require 
considtation  under  section  7  of  the  Act. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  CurrenUy 
approved  and  permitted  HCPs  are 
already  designed  to  ensure  the  long- 
term  survival  of  covered  species  within 
the  plan  area.  Where  we  have  an 
approved  HCP,  lands  that  we  ordinarily 
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would  define  as  critical  habitat  for  the 
covered  species  will  normally  be 
protected  in  reserves  and  other 
conservation  lands  by  the  terms  of  the 
HCPs  and  their  LAs.  These  HCPs  and  lAs 
include  management  measures  and 
protections  for  conservation  lands  that 
are  crafted  to  protect,  restore,  and 
enhance  their  value  as  habitat  for 
covered  species. 

In  addition,  an  HCP  application  must 
itself  be  consiUted  upon.  While  this 
considtation  will  not  look  specifically  at 
the  issue  of  adverse  modification  of 
critical  habitat,  unless  critical  habitat 
has  already  been  designated  within  the 
proposed  plan  area,  it  will  look  at  the 
very  similar  concept  of  jeopardy  to  the 
listed  species  in  the  plan  area.  Because 
HCPs,  particularly  large  regional  HCPs, 
address  land  use  within  the  plan 
boundaries,  habitat  issues  within  the 
plan  boundaries  will  have  been 
th(nt>ughly  addressed  in  the  HCP  and 
the  consultation  on  the  HCP.  Oxir 
experience  is  also  that,  imder  most 
circumstances,  considtations  imder  the 
jeopardy  standard  will  reach  the  same 
result  as  consultations  under  the 
adverse  modification  standard. 
Implementing  regulations  (50  CFR  part 
402)  define  "jeopardize  the  continued 
existence  of  and  "destruction  or 
adverse  modification  of  in  virtually 
identical  terms.  Jeopardize  the 
continued  existence  of  means  to  engage 
in  an  action  "that  reasonably  would  be 
expected  *  *  *  to  reduce  appreciably 
the  likelihood  of  both  the  survival  and 
recovery  of  a  listed  species." 
Destruction  or  adverse  modification 
means  an  "alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species."  Common  to  both 
definitions  is  an  appreciable  detrimental 
effect  on  both  survival  and  recovery  of 
a  listed  species,  in  the  case  of  critical 
habitat  by  reducing  the  value  of  the 
habitat  so  designated.  Thus,  actions 
satisfying  the  standard  for  adverse 
modification  are  nearly  always  found  to 
also  jeopardize  the  species  concerned, 
and  the  existence  of  a  critical  habitat 
designation  does  not  materially  affect 
the  outcome  of  consultation.  Additional 
measures  to  protect  the  habitat  from 
adverse  modification  are  not  likely  to  be 
required. 

Further,  HCPs  typically  provide  for 
greater  conservation  benefits  to  a 
covered  species  than  section  7 
consultations  because  HCPs  assure  the 
long-term  protection  and  management 
of  a  covered  species  and  its  habitat,  and 
funding  for  such  management  through 
the  standards  foimd  in  the  5-Point 
Pohcy  for  HCPs  (65  FR  35242)  and  the 
HCP  No  Surprises  regulation  (63  FR 


8859).  Such  assiu'ances  are  typically  not 
provided  by  section  7  consultations 
which,  in  contrast  to  HCPs,  often  do  not 
commit  the  project  proponent  to  long 
term  special  management  or  protections. 
Thus,  a  considtation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  an  HCP  provides. 

The  development  and  implementation 
of  HCPs  provide  other  impcntant 
conservation  benefits,  including  the 
development  of  biological  information 
to  guide  conservation  efforts  and  assist 
in  species  recovery  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development.  'The 
educational  benefits  of  critical  habitat, 
including  informing  the  public  of  areas 
that  are  important  for  the  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
would  occur  from  the  public  notice  and 
comment  procedures  required  to 
establish  an  HOP,  as  well  as  the  public 
participation  that  occurs  in  the 
development  of  many  regional  HCPs. 
For  these  reasons,  then,  we  beheve  that 
designation  of  critical  habitat  has  UtUe 
benefit  in  areas  covered  by  HCPs. 

(2)  Benefits  of  Exclusion 

llie  benefits  of  excluding  HCPs  from 
being  designated  as  critical  habitat  may 
be  more  significant.  They  include 
relieving  landowners,  communities  and 
counties  of  any  additional  minor 
regulatory  review  that  might  be  imposed 
by  critical  habitat.  Many  HCPs, 
particularly  large  regional  HCPs,  take 
many  years  to  develop  and,  upon 
completion,  become  regional 
conservation  plans  that  are  consistent 
with  the  recovery  of  covered  species. 
Most  regional  plans  benefit  many 
species,  both  listed  and  unlisted. 
Imposing  an  additional  regulatory 
review  after  HCP  completion  may 
jeopardize  conservation  efforts  and 
partnerships  in  many  areas  and  could  be 
viewed  as  a  disincentive  to  those 
developing  HCPs.  Excluding  HCPs 
provides  us  with  an  opportunity  to 
streamline  regulatory  compliance  and 
confirms  regulatory  assurances  for  HCP 
participants. 

A  related  benefit  of  excluding  HCPs  is 
that  it  would  encourage  the  continued 
development  of  partnerships  with  HCP 
participants,  including  States,  local 
governments,  conservation 
organizations,  and  private  landowners, 
that  together,  can  implement 
conservation  actions  we  would  be 
unable  to  accomplish  alone.  By 
excluding  areas  covered  by  HCPs  from 
critical  habitat  designation,  we  preserve 
these  partnerships,  and,  we  believe,  set 
the  stage  for  more  effective  conservation 
actions  in  the  future. 


In  general,  then,  we  believe  the 
benefits  of  critical  habitat  designation  to 
be  small  in  areas  covered  by  approved 
HCPs.  We  also  believe  that  the  benefits 
of  excluding  HCPs  from  designation  are 
significant.  Weighing  the  small  benefits 
of  inclusion  against  die  benefits  of 
exclusion,  including  the  benefits  of 
relieving  property  owners  of  an 
additional  layer  of  approvals  and 
regulation,  together  wdth  the 
encouragement  of  conservation 
partnerships,  would  generally  result  in 
HCPs  being  excluded  from  critical 
habitat  designation  under  section  4(b)(2) 
of  the  Act. 

Not  all  HCPs  are  alike  with  regard  to 
species  coverage  and  design.  Within  this 
general  analytical  framework,  we  need 
to  evaluate  completed  and  legally 
operative  HCPs  in  which  Deinandra 
conjugens  is  a  covered  species  on  a 
case-by-case  basis  to  determine  whether 
the  benefits  of  excluding  these 
particular  areas  outwei^  the  benefits  of 
including  them. 

SectiMi  4(kK2)    EvalaatiaBef^edfic 
HCPs 

We  expect  that  critical  habitat  may  be 
used  as  a  tool  to  identify  those  areas 
essential  fw  the  conservation  of  the 
species,  and  we  will  encourage 
development  of  HCPs  for  such  areas  on 
non-Fedearal  lands.  Habitat  conservation 
plans  currentiy  under  development  are 
intended  to  provide  fcv  protection  and 
management  of  habitat  areas  essential 
for  the  conservation  of  Deinandra 
conjugens,  while  directing  development 
and  habitat  modification  to  nonessential 
areas  of  lower  habitat  value. 

Only  HCPs  within  or  adjacent  to  the 
boundaries  of  the  proposed  critical 
habitat  units  are  discussed  herein. 
Those  approved  and  legally  operative 
HCPs  that  provide  coverage  for 
Deinandra  conjugens  have  been 
excluded  from  this  proposed 
designation. 

We  have  woriced  with  local 
jmisdictions  to  complete  several  HCPs 
that  include  areas  where  the  species 
occurs.  These  HCPs  include  the  San 
Diego  Gas  and  Electric  HCP  and  two 
Subarea  Plans  under  the  MSCP.  Both 
the  City  of  San  Diego's  Subarea  Plan  and 
the  County  of  San  Diego's  Subarea  Plan 
have  received  coverage  for  Deinandra 
conjugens.  The  San  Diego  MSCP 
encompasses  approximately  236.000  ha 
(582,000  ac)  of  land  in  southwestern 
San  Diego  County,  and  involves 
multiple  jurisdictions.  Approximately 
69,600  ha  (172.000  ac)  are  targeted  to  be 
conserved  within  the  preserve  system. 
The  Service  and  the  California 
Department  of  Fish  and  Game  approved 
the  overall  MSCP  and  the  City  of  San 
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Diego's  Subarea  Plan  in  July  1997.  The 
County  of  San  Diego's  plan  was 
approved  in  1998.  San  Diego  Gas  and 
Electric,  which  has  easements 
throughout  the  MSCP,  completed  its 
plan  in  1995. 

We  find  that  the  benefits  of  excluding 
lands  covered  by  these  HCPs  would  be 
significant  in  preserving  positive 
relationships  with  our  conservation 
partners,  lessening  potential  additional 
regulatory  review  and  potential 
economic  burdens,  reinforcing  the 
regulatory  assurances  provided  for  in 
the  implementing  agreements  for  the 
approved  HCPs,  and  providing  for  more 
established  and  cooperative 
partnerships  for  future  conservation 
efforts. 

In  summary,  the  benefits  of  including 
these  approved  HCPs  in  critical  habitat 
for  Deinandra  conjugens  include 
increased  educational  benefits  and 
minor  additional  management 
protections  and  measures.  The  benefits 
of  excluding  these  HCPs  from 
designated  critical  habitat  for  D. 
conjugens  include  additional 
conservation  measures  for  this  and  other 
Usted  species,  preservation  of 
partnerships  that  may  lead  to  future 
conservation,  and  the  avoidance  of  the 
minor  regulatory  and  economic  burdens 
associated  with  the  designation  of 
critical  habitat.  Therefore,  we  believe 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  these  areas. 
Furthermore,  we  have  determined  that 
these  exclusions  will  not  result  in  the 
extinction  of  the  species.  We  have 
already  completed  section  7 
consultation  on  the  impacts  of  these 
HCPs  on  the  species.  We  determined 
that  the  approved  HCPs  will  not 
jeopardize  the  continued  existence  of  D. 
conjugens,  which  means  that  they  will 
not  appreciably  reduce  the  likelihood  of 
the  survival  and  recovery  of  the  species. 

The  Sweetwater  Authority  is 
currently  working  on  an  HCP  and  the 
City  of  Chula  Vista  is  expected  to 
complete  their  HCP  subarea  planning 
processes  in  the  near  futiure.  We  have 
worked  and  continue  to  work  closely 
with  the  City  of  Chula  Vista  on  the 
design  of  their  preserve,  specifically  in 
relation  to  the  conservation  of 
Deinandra  conjugens.  The  City  of  Chula 
Vista's  draft  HCP  proposes  to  conserve 
many  of  the  large,  essential  D.  conjugens 
populations,  areas  for  connectivity 
within  and  among  these  populations, 
habitat  to  support  pollinators  and  fruit 
dispersal  agents,  and  includes  criteria 
for  conservation  of  D.  conjugens  within 
certain  areas  that  have  not  yet  been 
sxirveyed.  The  majority  of  the  draft 
preserve  contains  clay  soils  and  the 


appropriate  vegetation  types  for  D. 
conjugens. 

In  tne  event  that  future  HCPs,  in 
addition  to  those  under  development  by 
City  of  Chula  Vista  and  Sweetwater 
Authority,  covering  Deinandra 
conjugens  are  developed  within  the 
boundaries  of  designated  critical 
habitat,  we  will  work  with  applicants  to 
ensure  that  the  HCPs  provide  for 
protection  and  management  of  habitat 
areas  essential  for  the  conservation  of  D. 
conjugens  by  either  directing 
development  and  habitat  modification 
to  nonessential  areas  or  appropriately 
modifying  activities  within  essential 
habitat  areas  so  that  such  activities  will 
not  destroy  or  adversely  modify  the 
primary  constituent  elements.  The  HCP 
development  process  provides  an 
opportimity  for  more  intensive  data 
collection  and  analysis  regarding  the 
use  of  particular  habitat  areas  by  D. 
conjugens.  The  process  also  enables  us 
to  conduct  detailed  evaluations  of  the 
importance  of  such  lands  to  the  long 
term  survival  of  the  species  in  the 
context  of  constructing  a  biologically 
configured  system  of  interlinked  habitat 
blocks.  We  hilly  expect  that  HCPs 
imdertaken  by  local  jurisdictions  (e.g., 
counties,  cities)  and  other  parties  will 
identify,  protect,  and  provide 
appropriate  management  for  those 
specific  lands  within  the  boundaries  of 
the  plans  that  are  essential  for  the  long- 
term  conservation  of  the  species.  We 
believe  and  fully  expect  that  our 
analyses  of  these  proposed  HCPs  and 
proposed  permits  under  section  7  will 
show  that  covered  activities  carried  out 
in  accordance  with  the  provisions  of  the 
HCPs  and  biological  opinions  will  not 
result  in  destruction  or  adverse 
modification  of  critical  habitat. 

We  will  provide  technical  assistance 
and  work  closely  with  applicants  with 
respect  to  HCPs  currently  under 
development  and  future  HCPs  to 
identify  lands  essential  for  the  long-term 
conservation  of  Deinandra  conjugens 
and  appropriate  management  for  those 
lands.  The  minimization  and  mitigation 
measures  provided  imder  these  HCPs 
are  expected  to  protect  the  essential 
habitat  lands  proposed  as  critical  habitat 
in  this  rule.  If  an  HCP  that  addresses  D. 
conjugens  as  a  covered  species  is 
ultimately  approved,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  We  intend  to  imdertake  this 
review  when  the  HCP  is  approved,  but 
funding  and  priority  constraints  may 
influence  the  timing  of  such  a  review. 

Should  additional  information 
become  available  that  changes  our 
analysis  of  the  benefits  of  excluding  any 
of  these  (or  other)  areas  compared  to  the 
benefits  of  including  them  in  the  critical 


habitat  designation,  we  may  revise  this 
proposed  designation  accordingly. 
Similarly,  if  new  information  indicates 
any  of  these  areas  should  not  be 
included  in  the  critical  habitat 
designation  because  they  no  longer  meet 
the  definition  of  critical  habitat,  we  may 
revise  this  proposed  critical  habitat 
designation. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species.  We  will  conduct  an  analysis  of 
the  economic  impacts  of  designating 
these  areas  as  critical  habitat  prior  to  a 
final  determinatio;!.  When  completed, 
we  will,  announce  the  availability  of  the 
draft  economic  analysis  with  a  notice  in 
the  Federal  Register,  and  we  will  open 
a  public  comment  period  on  the  draft 
economic  analyses  and  proposed  rule  at 
that  time. 

Public  Cominents  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  to  be  as 
accurate  and  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  The  reasons  why  any  habitat 
should  or  should  not  be  determined  to 
be  critical  habitat  as  provided  by  section 
4  of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  due  to 
designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Deinandra 
conjugens  habitat,  and  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why; 

(3)  Land  use  practices  and  current  or 
plaimed  activities  in  the  subject  areas 
and  their  possible  impacts  on  proposed 
critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
impacts  resulting  from  the  proposed 
designation  of  critical  habitat,  in 
particular,  any  impacts  on  small  entities 
or  families;  and, 
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(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Deinandra  conjugens,  such 
as  those  derived  from  non-consumptive 
uses  (e.g.,  hiking,  camping,  bird- 
watching,  enhanced  watershed 
protection,  improved  air  quality, 
increased  soil  retention,  "existence 
values,"  and  reductions  in 
administrative  costs);  and 

(6)  Whether  our  approach  to  critical 
habitat  designation  could  be  improved 
or  modified  in  any  way  to  provide  for 
greater  public  participation  and 
understanding,  or  to  assist  us  in 
accommodating  public  concern  and 
comments. 

If  you  wish  to  comment  on  this 
proposed  rule,  you  may  submit  your 
comments  and  materials  by  any  one  of 
several  methods  (see  ADDRESSES 
section).  If  submitting  comments  by 
electronic  format,  please  submit  them  in 
ASCn  file  format  and  avoid  the  use  of 
special  characters  and  encryption. 
Please  include  "Attn:  1018-AHOO"  and 
your  name  and  return  e-mail  address  in 
your  e-mail  message.  Please  note  that 
the  e-mail  address  will  be  closed  out  at 
the  termination  of  the  public  comment 
period.  If  you  do  not  receive 
confirmation  from  the  system  that  we 
have  received  your  message,  contact  us 
directly  by  calling  our  Carlsbad  Fish 
and  Wildlife  Office  at  phone  number 
760/431-9440. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoius. 
Individual  respondents  may  request  that 
we  withhold  their  home  address,  which 
we  will  honor  to  the  extent  allowable  by 
law.  In  some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  To  the  extent  consistent  with 
!     applicable  law,  we  will  make  all 
I     submissions  from  organizations  or 
I     businesses,  and  irom  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirefy. 
Conunents  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  seek  the  expert  opinions 
of  at  least  three  appropriate  and 


independent  specialists  regarding  this 
proposed  rule.  The  purpose  of  such 
review  is  to  ensure  listing  decisions  are 
based  on  scientifically  sound  data, 
assimiptions,  and  analyses.  We  will 
send  these  peer  reviewers  copies  of  this 
proposed  rule  immediately  following 
publication  in  the  Federal  Register.  We 
will  invite  these  peer  reviewers  to 
comment,  during  the  public  comment 
period,  on  the  s(>ecific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  public 
comment  period  on  this  proposed  rule 
during  preparation  of  a  final 
rulemaking.  Accordingly,  the  final 
decision  may  differ  bom  this  proposal. 

Public  Hearings 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  for  public  hearings 
must  be  made  at  least  15  days  prior  to 
the  close  of  the  public  comment  period. 
We  will  schedule  public  hearings  on 
this  proposal,  if  any  are  requested,  and 
annoimce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

QarityoftheRule 

Executive  Order  12866  requires  each 
agency  to  write  regiilations/notices  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  notice 
easier  to  imderstand  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  notice 
clearly  stated?  (2)  Does  the  notice 
contain  technical  language  or  jargon  that 
interferes  with  the  clarity?  (3)  Does  the 
format  of  the  notice  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  notice? 
What  else  coiild  we  do  to  make  the 
notice  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  notice 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
hiterior,  Room  7229, 1849  C  Street.  NW. 
Washington,  DC  20240.  You  may  e-mail 
your  comments  to  this  address: 
Execsec@ios.doi.gov. 

Required  Determinations  ~~ 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  four  criteria 


discussed  below.  We  are  preparing  a 
draft  analysis  of  this  proposed  action, 
which  will  be  available  for  public 
comment,  to  determine  the  economic 
consequences  of  designating  the  specific 
areas  as  critical  habitat.  The  availability 
of  the  draft  economic  analysis  will  be 
aimounced  in  the  Federal  Register  and 
in  local  newspapers  so  that  it  is 
available  for  public  review  and 
comments. 

(a)  While  we  will  prepare  an 
economic  analysis  to  assist  us  in 
considering  whether  areas  should  be 
excluded  pursuant  to  section  4  of  the 
Act,  we  do  not  believe  this  rule  will 
have  an  aimual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
Therefore,  we  do  not  believe  a  cost 
benefit  and  economic  analysis  pursuant 
to  EO  12866  is  required. 

Deinandra  conjugens  was  listed  a 
threatened  species  in  1998.  In  fiscal 
years  1998  through  2001,  we  have 
conducted,  or  are  in  the  process  of 
conducting,  an  estimated  eight  formal 
section  7  consultations  with  other 
Federal  agencies  to  ensure  that  their 
actions  will  not  jeopardize  the 
continued  existence  of  Deinandra 
conjugens.  We  have  also  issued  section 
10(a)(1)(B)  incidental  take  permits  for 
approximately  three  projects  in  areas 
where  the  species  occurs. 

Under  the  Act,  critical  habitat  may 
not  be  adversely  modified  by  a  Federal 
agency  action:  the  Act  does  not  impose 
any  restrictions  through  critical  habitat 
designation  on  non-Federal  persons 
unless  they  are  conducting  activities 
funded  or  otherwise  sponsored, 
authorized,  or  permitted  by  a  Federal 
agency.  Section  7  requires  Federal 
agencies  to  ensure  that  they  do  not 
jeopardize  the  continued  existence  of 
the  species.  Based  upon  our  experience 
with  the  species  and  its  needs,  we 
conclude  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  adverse  modification  of  the 
proposed  critical  habitat  would 
ciurently  be  considered  as  "jeopardy" 
under  the  Act  (see  Table  2). 
Accordingly,  the  designation  of  critical 
habitat  for  Deinandra  conjugens  is  not 
anticipated  to  have  any  significant 
incremental  impacts  on  actions 
proposed  by  Federal  agencies  or  non- 
Federal  persons  that  receive  Federal 
authorization  or  funding.  Non-Federal 
persons  that  do  not  have  a  Federal 
"sponsorship"  of  their  actions  are  not 
restricted  by  the  designation  of  critical 
habitat. 
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(b)  This  rule  is  not  expected  to  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  do  not  jeopardize  the 
continued  existence  of  Deinandra 
conjugens  since  the  Usting  in  1998.  The 
prohibition  against  adverse  modification 
of  critical  habitat  is  expected  to  impose 
few,  if  any,  additional  restrictions  to 
those  that  currenUy  exist.  Because  of  the 


potential  for  impacts  on  other  Federal 
agency  activities,  we  will  continue  to 
review  this  action  for  any 
inconsistencies  with  other  Federal 
agencies'  actions. 

(c)  This  rule  is  not  expected  to 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients. 
Federal  agencies  are  currently  required 
to  ensure  that  their  activities  do  not 


jeopardize  the  continued  existence  of 
the  species,  and  as  discussed  above  we 
do  not  anticipate  that  the  adverse 
modification  prohibition  (resulting  from 
critical  habitat  designation]  will  have 
any  significant  incremental  effects. 

(d)  OMB  has  determined  that  this  rule 
may  raise  novel  legal  or  policy  issues 
and,  as  a  result,  this  rule  has  undergone 
OMB  review. 


Table  2.— Impacts  of  Deinandra  conjugens  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 

Activities  potentially  affected  by  species  listing  only  ^ 

Additional  activities  poten- 
tially affected  by  critical 
habitat  designation  ' 

Federal  Activities  Potentially 
Affected  3. 

Private  Activities  Potentially 
Affected*. 

Activities  tfie  Federal  Government  canies  out  such  as  removing,  thinning,  or  de- 
stroying Deinandra  conjugens  habitat  (as  defined  in  tt>e  primary  constituent  ele- 
ments discussion),  whether  by  burning  or  mechanical,  chemical,  or  other  means 
(e.g.,  woodcutting,  grut>t)<ng,  grading,  overgrazing,  construction,  road  building, 
mining,  hertjicide  application,  etc.)  and  appreciably  decreasing  habitat  value  or 
quality  through  indirect  effects  (e.g.,  edge  effects.  Invasion  of  exotic  plants  or  ani- 
mals, or  fragmentation. 

Activities  such  as  removing,  thinning,  or  destroying  Deinandra  conjugens  habitat 
(as  defined  in  the  primary  constituent  elements  discussion),  whether  by  burning 
or  mechanical,  chemical,  or  other  means  (e.g.,  woodcutting,  grubbing,  grading, 
overgrazing,  constmction,  road  building,  mining,  hertMcide  application,  etc.)  and 
appreciably  decreasing  habitat  value  or  quality  through  indirect  effects  (e.g.,  edge 
effects,  invasion  of  exotic  plants  or  animals,  or  fragmentation  ttuit  require  a  Fed- 
eral action  (permit,  auttx>rization,  or  funding). 

None. 
Hone. 

^This  column  represents  ttie  activities  potentially  affected  by  listing  the  Deinandra  conjugens  as  a  threatened  species  (October  13,  1998,  63 
FR  54938)  under  the  Endangered  Species  Act. 

2  This  column  represents  the  activities  potentially  affected  by  the  critical  habitat  designation  in  addition  to  those  activities  potentially  affected  l>y 
listing  the  species. 

3Au:tivities  initiated  by  a  Federal  agerKy. 

*  Activities  initiated  t>y  a  private  entity  that  may  need  Federal  autfrarization  or  funding. 


Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  at  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996) 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regiUatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  following 
discussion  explains  our  determination. 

The  areas  we  are  proposing  as  critical 
habitat  are  already  occupied,  by  either 
or  both  standing  plants  and  the  seed 
bank,  by  Deinandra  conjugens.  As  a 
result.  Federal  agencies  funding. 


permitting,  or  implementing  activities 
in  these  areas  are  already  required  to 
considt  with  us  imder  section  7  of  the 
Act,  to  avoid  jeopardizing  the  continued 
existence  of  this  species.  While  the 
designation  of  critical  habitat  will 
require  that  agencies  ensure,  through 
section  7  consultation,  that  their 
activities  do  not  destroy  or  adversely 
modify  critical  habitat,  for  the  reasons 
discussed  above  we  do  not  believe  this 
will  result  in  any  additional  regulatory 
burden  on  the  Federal  agencies  or  their 
applicants.  As  a  result,  tiiis  proposed 
rule,  if  finalized,  would  not  result  in  a 
significant  economic  burden  on  Federal 
agencies  or  their  applicants. 

Therefore,  we  are  certifying  that  this 
proposed  rule  is  not  expected  to  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
Thus,  no  regulatory  flexibility  analysis 
is  necessary. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (EO  13211)  which 
applies  to  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 


Energy  Effects  when  undertaking  certain 
actions.  Because  this  proposed  rule  is 
not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  seq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

(a)  This  rule,  as  proposed,  will  not 
"significanUy  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Small 
governments  will  only  be  affected"  to  the 
extent  that  they  proposed  activities 
requiring  Federal  funds,  permits  or 
other  authorization.  Activities  with  a 
Federal  nexus  may  not  destroy  or 
adversely  modify  critical  habitat. 
However,  as  discussed  in  section  1 , 
these  activities  are  currently  subject  to 
equivalent  restrictions  as  a  residt  of  the 
listing  of  the  species,  and  no  further 
restrictions  are  anticipated. 

(b)  This  rule,  as  proposed,  will  not 
produce  a  Federal  mandate  of  $100 
million  or  greater  in  any  year,  that  is,  it 
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is  not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act.  The  designation  of  critical  habitat 
imposes  no  obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
As  discussed  above,  the  designation  of 
critical  habitat  affects  only  Federal 
agency  actions.  The  rule  will  not 
increase  or  decrease  current  restrictions 
on  private  property  concerning 
Deinandra  conjugens.  Due  to  ciurent 
public  knowledge  of  the  species' 
protection,  and  the  fact  that  critical 
habitat  provides  no  additional 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term. 

Federalism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  policy, 
we  requested  information  from,  and 
coordinated  development  of  this  critical 
habitat  designation,  with  appropriate 
State  resource  agencies  in  California. 
The  designation  of  critical  habitat 
within  the  geographic  range  occupied 
by  Deinandra  conjugens  imposes  no 
additional  restrictions  to  those  currentiy 
in  place  and,  therefore,  has  littie 
incremental  impact  on  State  and  local 
governments  and  their  activities.  The 
designation  may  have  some  benefit  to 
these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined,  and 
the  primary  constituent  elements  of  the 
habitat  necessary  to  the  survival  of  the 
species  are  specifically  identified.  While 


this  definition  and  identification  does 
not  alter  where  and  what  federally 
sponsored  activities  may  occiu",  it  may 
assist  these  local  governments  in  long- 
range  planning  (rather  than  waiting  for 
case-by-case  section  7  consultations  to 
occur). 

Qvil  Justice  Reform 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  are 
proposing  to  designate  critical  habitat  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act.  The  rule  uses 
standard  property  descriptions  and 
identifies  the  primary  constituent 
elements  within  the  designated  areas  to 
assist  the  public  in  imderstanding  the 
habitat  needs  of  Deinandra  conjugens. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

We  have  determined  we  do  not  need 
to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended. 
We  published  a  notice  outlining  our 
reason  for  this  determination  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244).  This  proposed 
determination  does  not  constitute  a 
major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
enviroiunent. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 


"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  E.O. 
13175,  and  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-government  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
Deinandra  conjugens  because  these 
lands  do  not  support  populations,  or 
provide  essential  habitat.  Therefore, 
critical  habitat  for  Deinandra  conjugens 
has  not  been  designated  on  Tribal  lands. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  proposed  rule  is  available  upon 
request  from  the  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
mle  is  Mark  A.  Elvin  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  proposed  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h).  remove  the  entry  for 
Hemizonia  conjugens  and  add  the 
following  in  alphabetical  order  under 
'FLOWERING  PLANTS  "  to  the  Ust  of 

Endangered  and  Threatened  Plants  to 
read  as  follows; 

§  17.12    Endangered  and  threatened  plants. 

•        •        •        •        • 

(h)'  •  • 
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Species 

Historic  range 

Family 

Status 

When  listed 

Critical  habi- 
tat 

Special 

Scientific  name            Common  name 

mies 

Flowering  Plants 


Deinandra  conjugens    Otay  tarplant 
[=Hemizonia 
conjugens]. 


U.S.A.  (CA),  Mexico     Asteraceae — Sun- 
flower. 


649  17.96(b) 


NA 


3.  In  §  17.96,  as  proposed  to  be 
amended  at  65  FR  66865,  November  7, 
2000,  add  critical  habitat  for  the  Otay 
tarplant  (Deinandra  conjugens)  under 
paragraph  (b)  by  adding  an  entry  for 
Deinandra  conjugens  in  alphabetical 
order  imder  Asteraceae  to  read  as 
follows: 

§17.96    Critical  habitat— plants. 

***** 

(b)  Single-species  critical  habitat — 
flowering  plants. 


Family  Asteraceae:  Deinandra 
conjugens  (Otay  tarplant) 

(1)  Critical  habitat  units  are  depicted 
for  San  Diego  County,  California,  on  the 
maps  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Deinandra 
conjugens  are  those  habitat  components 
that  are  essential  for  the  primary 
biological  needs  of  the  species.  Based  on 
our  current  knowledge  of  this  species, 
the  primary  constituent  elements  for 
Deinandra  conjugens  consist  of,  but  are 
not  limited  to: 

(i)  Soils  with  a  high  clay  content 
(generally  >25  percent)  (or  clay 
intrusions  or  lenses)  that  are  associated 


with  grasslands  (native,  non-native,  and 
mixed),  open  coastal  sage  scrub,  or 
maritime  succulent  scrub  communities 
between  25  m  (80  ft)  and  300  m  (1,000 
fl)  elevation; 

(ii)  Plant  commimities  associated  with 
Deinandra  conjugens  which  include  but 
are  not  limited  to  grasslands  (native, 
non-native,  and  mixed),  open  coastal 
sage  scrub,  and  maritime  succulent 
scrub  between  25  and  300  m  (80  and 
1 ,000  ft)  elevation  in  southern  San 
Diego  County,  California.  Species 
common  to  these  communities  include 
Nassella  spp.  (needlegrasses),  Bloomeria 
CTOcea  (common  goldenstar), 
Dichelostemma  pulchella  (blue  dicks), 
Chlorogalum  spp.  (soap  plants),  Bromus 
spp.  (brome  grasses),  Avena  spp.  (oats), 
Deinandra  fasciculata  (fascicled 
tarweed),  Lasthenia  califomica 
(common  goldfields),  Artemisia 
califomica  (California  sagebrush), 
Eriogonum  fasciculatum  (flat-top 
buckwheat),  Lotus  scoparius  (deer 
weed).  Salvia  spp.  (sages),  Mimulus 
aurantiacus  (bush  monkeyflower). 
Malacothamnus  fasciculatum 
(bushmallow),  Malosma  laurina  (laurel 
sumac),  Rhus  ovata  (sugar  bush),  R. 
integrifolia  (lemonade  berry),  Lycium 
spp.  (boxthoms).  Euphorbia  misera  (cliff 


spurge),  Simmondsia  chinensis  (jojoba), 
Opuntia  spp.  (prickly  pear  and  choUa 
cactuses),  Ferocactus  viridescens 
(coastal  barrel  cactus).  Ambrosia 
chenopodiifolia  (San  Diego  bur  sage), 
and  Dudleya  spp.  (live-forevers).  These 
plant  communities  contain  natural 
openings  that  provide  nesting,  foraging, 
and  dispersal  sites  for  D.  conjugens 
pollen  and  seed  dispersal  agents.  These 
openings  may  have  soil  inclusions  that 
contain  a  significantly  higher 
concentration  of  sandy  soils  than  the 
adjacent  clay  soils. 

(iii)  Critical  habitat  does  not  include 
non-Federal  lands  covered  by  a  legally 
operative  Habitat  Conservation  Plan 
issued  imder  section  10(a)(1)(B)  of  the 
Act  in  which  Deinandra  conjugens  is  a 
covered  species  on  or  before  June  13, 
2001. 

(iv)  Existing  features  and  structiu^s, 
such  as  buildings,  paved  or  unpaved 
roads,  and  other  landscaped  areas  not 
containing  primary  constituent 
elements,  are  not  considered  critical 
habitat.  Federal  actions  limited  to  those 
areas,  therefore,  would  not  trigger  a 
section  7  consultation,  imless  they  affect 
the  species  and/or  primary  constituent 
elements  in  adjacent  critical  habitat. 
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Index:  Otay  Tar  Plant  Proposed  Critical  Habitat 


MEXICO 


X 

0  5    Miles 


MLUNG  COOE  4310-55-U 

Map  Unit  1 :  Sweetwater/Proctor 
Valley,  San  Diego  County,  California. 

Unit  la:  From  USGS  1:24,000 
quadrangle  map  Jamul  Mountains, 
beginning  at  the  San  Diego  National 
Wildlife  Refuge  (SDNWR)  boundary  at 
UTM  NAD27  x-coordinate  505100; 
thence  south  following  UTM  NAD27 
coordinates  (E,  N):  505100,  3620400; 
505000, 3620400;  505000,  3620200; 
504900,  3620200;  504900,  3620100; 
504800, 3620100; 504800,  3620000; 
504700, 3620000; 504700,  3619900; 
504600, 3619900; 504600, 3619700; 
504500, 3619700;  504500,  3619600; 
504400, 3619600;  504400,  3619500; 
504300, 3619500; 504300, 3619400; 
504100,  3619400;  504100,  3619300; 
504000,  3619300;  thence  south  to  the 
SDNWR  boundary  at  UTM  x-coordinate 
504000;  thence  south  following  the 
SDNWR  boimdary  returning  to  the  point 
of  begiiming  on  the  SDNWR  boundary 
at  UTM  x-coordinate  505100. 

Unit  lb:  From  USGS  1:24,000 
quadrangle  maps  National  City  and 
Jamul  Mountains,  beginning  at  the 


Sweetwater  Reservoir  at  UTM  NAD27  y- 
coordinate  3618500;  thence  east  .and 
following  UTM  NAD27  coordinates 
503000,  3618500;  503000.  3616000; 
503100,  3616000;  503100,  3615400; 
503200,  3615400;  503200.  3615300; 
503600, 3615300;  503600,  3615400; 
503700, 3615400; 503700,  3615600; 
503900,  3615600;  503900,  3615800; 
thence  east  to  the  Otay  Water  District 
(OWD)  boundary  at  UTM  NAD27  y- 
coordinate  3615800;  thence  north 
following  the  OWD  boundary  to  the  City 
of  Chula  Vista  Preserve  Design  (CCVPD) 
boundary;  thence  east  following  the 
CCVPD  boundary  to  UTM  NAD27  x- 
coordinate  505900;  thence  north 
following  UTM  NAD27  coordinates 
505900, 3615900; 506000,  3615900; 
506000,  3616000;  506700,  3616000, 
506700,  3616100;  thence  east  to  the 
SDNWR  boundary  at  UTM  NAD27  y- 
coordinate  3616100:  thence  east 
following  the  SDNWR  boundary  to  UTM 
NAD27  x-coordinate  507200;  thence 
north  following  UTM  NAD27 
coordinates  507200,  3616200;  507400, 
3616200;  507400, 3616300;  507500. 


3616300;  507500,  3616400;  507600, 
3616400;  thence  north  to  the  County  of 
San  Diego  Major  Amendment  (CSDMjA) 
boundary  at  UTM  NAD27  x-coordinate 
507600;  thence  east  following  the 
CSDMjA  boundary  to  the  SDNWR 
boundary;  thence  south  following  the 
SDNWR  boundary  to  the  CSDMjA 
boundary;  thence  south  following  the 
CSDMjA  boundary  to  UTM  NAD27  x- 
coordinate  506100;  thence  south 
following  UTM  NAD27  coordinates 
506100,  3613100;  506000,  3613100; 
thence  north  to  the  City  of  Chula  Vista 
(CCV)  boundary  at  UTM  NAD27  x- 
coordinate  506000;  thence  northwest 
following  the  CCV  boundary  to  UTM 
NAD27  x-coordinate  505700;  thence 
north  following  UTM  NAD27 
coordinates  505700,  3612800;  505600. 
3612800;  505600,  3613200;  505500. 
3613200;  505500, 3613300;  505400, 
3613300;  505400,  3613400;  505300. 
3613400;  505300,  3613500;  505200, 
3613500;  505200,  3613700;  505300, 
3613700;  505300,  3613600;  505400. 
3613600; 505400,  3613500;  505500. 
3613500;  505500.  3613800;  505300. 
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3613800: 505300,  3614300:  505100, 
3614300:  505100,  3614700:  505400, 
3614700;  505400,  3614900:  505200, 
3614900;  505200,  3615100;  thence  north 
to  the  CCVPD  boundary  at  UTM  NAD27 
x-coordinate  505200;  thence  west 
following  the  CCVPD  boundary  to  the 
OWD  boundary;  thence  south  following 
the  OWD  boundary  to  UTM  NAD27  x- 
coordinate  504600;  thence  north 
following  UTM  NAD27  coordinates 
504600, 3614600;  504500.  3614600; 
504560, 3615500;  504400,  3615500; 
504400,  3615700;  504300,  3615700; 
504300,  3615800;  504200,  3615800; 
504200, 3615700; 504100,  3615700; 
504100, 3615200; 504000,  3615200; 
504000, 3615100; 503900.  3615100; 
503900, 3614900; 503800, 3614900; 
503800. 3614800;  503900,  3614800; 
503900. 3614600;  503800,  3614600; 
503800, 3614400;  503700.  3614400; 
thence  south  to  the  OWD  boundary  at 


UTM  NAD27  x-coordinate  503700; 
thence  west  following  the  OWD 
boimdary  to  the  Multiple  Habitat 
Plaiuiing  Area  (MHPA)  boundary: 
thence  west  following  the  MHPA  to  the 
SDNWR  boundary;  thence  south 
following  the  SDNWR  boundary  to  UTM 
NAD27  y-coordinate  3616100;  thence 
west  following  UTM  NAD27 
coordinates  501200,  3616100;  501200, 
3615800;  500800,  3615800;  thence  north 
to  the  Sweetwater  Authority  Water 
District  (SWA WD)  boundary  at  UTM 
NAD27  x-coordinate  500800;  thence 
west  following  the  SWAWD  boundary 
to  the  Coimty  of  San  Diego  Minor 
Amendment  (CSDMnA)  boimdary; 
thence  west  following  the  CSDMnA 
boimdary  to  the  SWAWD  boundary; 
thence  west  following  the  SWAWD 
boimdary  to  approximately  UTM 
NAD27  coordinates  5014000,  3618650 
where  the  SWAWD  meets  the 


Sweetwater  Reservoir  shoreline;  thence 
south  following  the  Sweetwater 
Reservoir  shoreline  back  to  the  point  of 
beginning  at  UTM  NAD27  y-coordinate 
3618500;  excluding  lands  bounded  by 
the  CCVPD  boundary  at  UTM  NAD27  x- 
coordinate  505800;  thence  east 
following  the  CCVPD  boundary  to  UTM 
NAD27  x-coordinate  506100;  thence 
north  and  following  UTM  NAD27 
coordinates  506100,  3614700;  505700, 
3614700; 505700,  3615300;  505800, 
3615300;  thence  north  returning  to  the 
point  of  beginning  on  the  CCVPD 
boundary  at  UTM  NAD27  x-coordinate 
505800;  excluding  the  proposed  State 
Route  125  easement. 

Unit  1  c  and  d:  From  USGS  1:24,000 
quadrangle  map  Jamul  Mountains,  the 
lands  bounded  by  the  CCVPD  boundary 
at  Horseshoe  Bend  and  Gobblers  Knob. 


Unit  1.  Sweetwater/Proctor  Valley  Critical  Habitat  Unit 


2    Miles 


Map  Unit  2:  Chula  Vista,  San  Diego 
Coimty,  California. 

Unit  2a:  From  USGS  1:24,000 
quadrangle  maps  National  City,  the 


lands  bounded  by  the  CCVPD  boundary 
in  Long  Canyon  and  between  UTM 
NAD27  coordinates  497900  and  499700. 


Unit  2b  and  c:  From  USGS  1:24,000 
quadrangle  map  National  City,  the  lands 
bounded  by  the  CCVPD  boundary  south 
of  Otay  Lakes  Road  and  between  UTM 
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NAD27  x-coordinates  497300  and 
499500. 

Unit  2d:  From  USGS  1:24,000 
quadrangle  map  National  City,  the  lands 
bounded  by  the  CCVPD  boundary  in 
Rice  Canyon  and  between  UTM  NAD27 
x-coordinates  496900  and  499100. 

Unit  2e:  From  USGS  1:24,000 
quadrangle  maps  National  City  and 
Imperial  Beach,  the  lands  bounded  by 
the  CCVPD  boundary  in  Telegraph 
Canyon  and  between  UTM  NAD27  x- 
coordinates  498100  and  499300. 


Unit  2fand  h:  From  USGS  1:24,000 
quadrangle  map  Imperial  Beach,  the 
lands  bounded  by  the  CCVPD  boundary 
in  Poggi  Canyon  and  between  UTM 
NAD27  x-coordinates  497400  and 
499000. 

Unit  2g:  From  USGS  1:24,000 
quadrangle  map  Imperial  Beach, 
beginning  at  the  CCV  boundary  at  UTM 
NAD27  x-coordinate  498600;  thence 
south  following  UTM  NAD27 
coordinates  498600,  3607300;  498400. 


3607300;  498400,  3607200;  498300, 
3607200;  498300,  3606900;  498500, 
3606900;  thence  south  to  the  CCV 
boundary  at  UTM  NAD27  x-coordinate 
498500;  thence  west  following  the  CCV 
boundary  to  the  CCVPD  boundary; 
thence  west  following  the  CCVPD 
boundary  to  the  CCV  boundary;  thence 
east  returning  to  the  point  of  beginning 
on  the  CCV  boundary  at  UTM  NAD27  x- 
coordinate  498600. 


Unit  2.  Chula  Vista  Critical  Habitat  Unit 


A 

0         0.6        1.2   Miles 


■     Map  Unit  3:  Otay  Valley/Big 
Murphy's,  San  Diego  County,  California. 

Unit  3a:  From  USGS  1:24,000 
quadrangle  maps  Imperial  Beach,  Otay 
Mesa,  and  Jamul  Mountains  beginning 
on  the  CCVPD  boundary  at  UTM  NAD27 
x-coordinate  499900;  thence  east 
following  the  CCVPD  boundary  to  UTM 
NAD27  x-coordinate  506400;  thence 
south  following  the  UTM  NAD27 
coordinates  506400,  3607200;  506300, 
3607200;  506300,  3607100;  505600, 


3607100;  505600,  3606900;  505300, 
3606900;  505300,  3606700;  505100, 
3606700;  505100,  3606600;  504900. 
3606600;  504900,  3606500;  504800. 
3606500;  504800. 3606600; 504700. 
3606600;  504700,  3606700;  504500, 
3606700; 504500,  3606600;  504400. 
3606600;  504400,  3606500;  504300. 
3606500;  504300.  3606300;  thence  west 
to  the  CCVPD  boundary  at  UTM  y- 
coordinate  3606300;  thence  north 
following  the  CCVPD  boundary  to  UTM 


NAD27  XTCOordinate  502400;  thence 
south  following  UTM  NAD27 
coordinates  502100,  3605600;  502100. 
3605500; 501900.  3605500;  501900. 
3605300;  502800,  3605300;  502800, 
3605400;  thence  east  to  the  CCVPD 
boundary  at  UTM  NAD27  y-coordinate 
3605400;  thence  east  following  the 
CCVPD  boundary  to  UTM  NAD27  x- 
coordinate  504500;  thence  north 
following  UTM  NAD27  coordinates 
504500, 3606200;  504800,  3606200; 
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504800, 3606300;  505000, 3606300; 
505000, 3606400; 505100.  3606400; 
505100, 3606500;  505200,  3606500; 
505200, 3606600; 505700,  3606600; 
505700, 3606500;  505800,  3606500; 
505800, 3606600;  506300,  3606600; 
506300, 3606800;  506600,  3606800; 
506600,  3606900;  thence  east  to  the 
CCVPD  boundary  at  UTM  NAD27  y- 
coordinate  3606900;  thence  south 
following  the  CCVPD  boundary  to  the 
CCV  boundary;  thence  west  following 
the  CCV  boundary  to  the  CCVPD 
boundary;  thence  north  following  the 
CCVPD  boundary  to  the  UTM  NAD27  y- 
coordinate  3604700;  thence  west 
following  UTM  NAD27  coordinates 
500400,  3604700;  500400,  3604800; 
500100, 3604800;  500100,  3604700; 
thence  west  to  the  CCV  boimdary  at 
UTM  NAD27  y-coordinate  3604700; 
thence  north  along  the  CCV  boundary  to 
the  CCVPD  boundary;  thence  east 
following  the  CCVPD  boundary  to  UTM 


NAD27  x-coordinate  501300;  thence 
north  following  UTM  NAD27 
coordinates  501300,  3605300;  501400, 
3605300;  thence  north  to  the  CCVPD 
boundary  at  UTM  NAD27  x-coordinate 
501400;  thence  north  following  the 
CCVPD  boundary  to  UTM  NAD27  x- 
coordinate  501600;  thence  north 
following  UTM  NAD27  coordinates 
501600, 3605900;  501500,  3605900; 
501500. 3606000;  501300,  3606000; 
501300,  3606100;  thence  north  to  the 
CCVPD  boundary  at  UTM  NAD27  x- 
coordinate  501300;  thence  east 
following  the  CCVPD  boundary  to  UTM 
NAD27  y-coordinate  3605700;  thence 
east  following  UTM  NAD27  coordinates 
500600, 3605700;  500600,  3605800; 
500100,  3605800;  500100,  3605900; 
499900,  3605900;  thence  north 
returning  to  the  point  of  beginning  on 
the  CCVPD  boundary  at  UTM  NAD27  x- 
coordinate  499900;  excluding  the 
proposed  State  Route  125  easement. 


Unit  3b:  From  USGS  1:24,000 
quadrangle  map  Otay  Mesa,  the 
southern  half  of  the  Immigration  and 
Nationalization  Service  land  at 
Brownfield. 

Unit  3c:  From  USGS  1:24,000 
quadrangle  map  Otay  Mesa,  beginning 
on  the  CSDMjA  boundary  at  UTM 
NAD27  y-coordinate  3604000;  thence 
south  following  the  CSDMjA  boundary 
to  UTM  NAD27  x-coordinate  509200; 
thence  south  following  UTM  NAD27 
coordinates  509200,  3602900;  509000, 
3602900;  509000,  3602800;  509100, 
3602800; 509100,  3602700;  508200, 
3602700; 508200,  3603200;  508100, 
3603200;  508100.  3603400;  508000, 
3603400;  508000,  3603600;  508100. 
3603600;  508100.  3603700;  508200. 
3603700;  508200.  3603800;  508400. 
3603800;  508400.  3604000;  returning  to 
the  point  of  beginning  on  the  CSDMjA 
boundary  at  UTM  NAD27  y-coordinate 
3604000. 
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Unit  3.  Otay  Valley/Big  Murphy's  Critical  Habitat  Unit 


10  12   Miles 


Dated:  June  1,2001. 
Marshall  P.  Jones,  Jr., 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(FR  Doc.  01-14309  Filed  6-12-01;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  197 

[FnL-6995-7] 
RIN  2060-AG14 

Public  Healtti  and  Environmental 
Radiation  Protection  Standards  for 
Yucca  Itountain,  NV 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  We,  the  Environmental 
Protection  Agency  (EPA),  are 
promulgating  public  health  and  safety 
standards  for  radioactive  material  stored 
or  disposed  of  in  the  potential 
repository  at  Yucca  Mountain,  Nevada. 
Section  801  of  the  Energy  Policy  Act  of 
1992  (EnPA,  Pub.  L.  102-486)  directs  us 
to  develop  diese  standards.  Section  801 
of  the  EnPA  also  requires  us  to  contract 
with  the  National  Academy  of  Sciences 
(NAS)  to  conduct  a  study  to  provide 
findings  and  recommendations  on 
reasonable  standards  for  protection  of 
the  public  health  and  safety.  The  health 
and  Scifety  standards  promulgated  by 
EPA  are  to  be  "based  upon  and 
consistent  with"  the  findings  and 
reconunendations  of  NAS.  On  August  1 , 
1995,  NAS  released  its  report  (the  NAS 
Report),  titled  "Technical  Bases  for 
Yucca  Mountain  Standards."  We  have 
taken  the  NAS  Report  into  consideration 
as  the  EnPA  directs. 

The  Nuclear  Regulatory  Commission 
(NRC)  will  incorporate  these  final 
standards  into  its  licensing  regiUations. 
The  Department  of  Energy  (DOE)  must 
demonstrate  compliance  with  these 
standards.  The  NRC  will  use  its 
licensing  regiilations  to  determine 
whether  DOE  has  demonstrated 
compliance  with  our  standards  prior  to 
receiving  the  necessary  licenses  to  store 
or  dispose  of  radioactive  material  in 
Yucca  Mountain. 

DATES:  Effective  Date:  This  rule  becomes 
effective  July  13,  2001. 
ADDRESSES:  Documents  relevant  to  the 
rulemaking.  You  can  find  and  access 
materials  relevant  to  this  rulemaking  in: 
(1)  Docket  No.  A-95-12,  located  in 
Waterside  Mall  Room  M-1500  (first 
floor,  near  the  Washington  Information 
Center),  401  M  Street,  SW.,  Washington, 
DC  20460;  (2)  an  information  file  in  the 
Government  Publications  Section,  Lied 
Library,  University  of  Nevada-Las 
Vegas,  4505  Maryland  Parkway,  Las 
Vegas,  Nevada  89154;  and  (3)  an 
information  file  in  the  Public  Library  in 
Amargosa  Valley,  Nevada  89020. 

Background  aocumentsfor  this 
action.  We  have  prepared  additional 


dociunents  that  provide  more  detailed 
technical  background  in  support  of 
these  standards.  You  may  obtain  copies 
of  the  Background  Information 
Document  (BID),  the  Economic  Impact 
Analysis  (EIA),  the  Response  to 
Comments  docimient,  and  the  Executive 
Summary  of  the  NAS  Report,  by  writing 
to  the  Office  of  Radiation  and  Indoor  Air 
(6608J),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460-0001. 
We  placed  these  documents  into  the 
docket  and  information  files.  You  also 
may  find  them  on  our  Internet  site  for 
Yucca  Mountain  (see  the  Additional 
Docket  and  Electronic  Information 
section  later  in  this  document). 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Clark,  Office  of  Radiation  and  Indoor 
Air,  U.S.  Environmental  Protection 
Agency,  Washington,  DC.  20460-0001; 
telephone  202-564-9310. 
SUPPLEMENTARY  INFORMATION: 

Whom  Will  These  Standards  Regulate? 

The  DOE  is  the  only  entity  directly 
regidated  by  these  standards.  Before  it 
may  accept  waste  at  the  Yucca 
Mountain  site,  DOE  must  obtain  a 
license  firom  NRC.  Thus,  DOE  will  be 
subject  to  our  standards,  which  NRC 
will  implement  through  its  licensing 
proceedings.  Our  standards  affect  NRC 
only  because,  under  the  Energy  Policy 
Act  of  1992  (EnPA,  Pub.  L.  102^86,  42 
U.S.C.  10141  n.  (1994)),  NRC  must 
modify  its  licensing  requirements,  as 
necessary,  to  make  them  consistent  with 
our  final  standards. 

Additional  Docket  and  Electronic 
InCannation 

When  may  I  examine  information  in 
the  docket?  You  may  inspect  the 
Washington,  DC,  docket  (phone  202- 
260-7548)  on  weekdays  (8  a.m.-5:30 
p.m.).  The  docket  personnel  may  charge 
you  a  reasonable  fee  for  photocopying 
docket  materials  (40  CFR  part  2). 

You  may  inspect  the  intormation  file 
located  in  the  Lied  Library  at  the 
University  of  Nevada-Las  Vegas, 
Research  and  Information  Desk, 
Government  Publications  Section  (702- 
895-2200)  when  classes  are  in  session. 
Hours  vary  based  upon  the  academic 
calendar,  so  we  suggest  that  you  call 
ahead  to  be  certain  that  the  library  will 
be  open  at  the  time  you  wish  to  visit  (for 
a  recorded  message,  call  702-895-2255). 

You  may  inspect  the  information  file 
in  the  Public  Library  in  Amargosa 
Valley,  Nevada  (phone  775-372-5340). 
As  of  this  date,  the  hours  are  Tuesday 
through  Thursday  (10  a.m.-7  p.m.); 
Friday  (10  a.m.-5  p.m.);  and  Satiuday 
(10  a.m.-2  p.m.).  The  library  is  closed 
daily  from  12:30  p.m.-l  p.m.  It  also  is 
closed  Sundays  and  Mondays. 


Can  I  access  information  by  telephone 
or  via  the  Internet?  Yes.  You  may  call 
our  toll-free  information  line  (800-331- 
9477)  24  hours  per  day.  By  calling  this 
number,  you  may  listen  to  a  brief  update 
describing  our  rulemaking  activities  for 
Yucca  Mountain,  leave  a  message 
requesting  that  we  add  your  name  and 
address  to  the  Yucca  Moimtain  mailing 
list,  or  request  that  an  EPA  staff  person 
retiun  your  call.  You  also  can  find 
information  and  documents  relevant  to 
this  rulemaking  on  the  World  Wide  Web 
at  http://www.epa.gov/radiation/yucca. 
We  also  recommend  that  you  examine 
the  preamble  and  regulatory  language 
for  the  proposed  rule,  which  appeared 
in  the  Federal  Register  on  August  27, 
1999  (64  FR  46976). 

What  documents  are  referenced  in 
today's  action?  We  refer  to  a  number  of 
documents  that  provide  supporting 
information  for  our  Yucca  Mountain 
standards.  All  dociunents  relied  upon 
by  EPA  in  regidatory  decisionmaking 
may  be  foiuid  in  oiu  docket  (Docket  No. 
A-95-12).  Other  docvunents,  e.g., 
statutes,  regulations,  proposed  rules,  are 
readily  available  from  other  public 
soiuces.  The  dociunents  below  are 
referenced  most  frequently  in  today's 
action. 
Item  No. 
n-A-1    Technical  Bases  for  Yucca 

Mountain  Standards  (The  NAS 

Report),  National  Research  Council, 

National  Academy  Press,  1995 
V-A-4    Draft  Environmental  Impact 

Statement  for  Yucca  Mountain,  DOE/ 

EIS-0250D,  July  1999 
V-A-5    Viability  Assessment  for  Yucca 

Mountain,  DOE/RW-0508,  December 

1998 
V-B-1     Final  Backgroimd  Information 

Document  (BID)  for  40  CFR  197,  EPA- 

402-R-01-004 
V-C-1    Final  Response  to  Comments   ■ 

Document  for  40  CFR  197,  EPA-402- 

R-01-009 
V-A-17    Nevada  Risk  Assessment/ 

Management  Program  (NRAMP) 

Acronyms  and  Abbreviations 

We  use  many  acronyms  and 
abbreviations  in  this  document.  These 
include: 

ALARA-as  low  as  reasonably  achievable 
APA-Administrative  Procedure  Act 
BID-background  information  document 
CAA-Clean  Air  Act 
CEDE-conunitted  effective  dose 

equivalent 
CG-critical  group 
DEIS-Draft  Environmental  Impact 

Statement 
DOE-U.S.  Department  of  Energy 
DOE/VA-DOE's  Viability  Assessment 
EIS-Environmental  Impact  Statement 
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EnPA-Energy  Policy  Act  of  1992 
EPA-U.S.  Environmental  Protection 

Agency 
GCD-greater  confinement  disposal 
HLW-high-level  radioactive  waste 
IAEA-International  Atomic  Energy 

Agency 
ICRP-Intemational  Commission  on 

Radiological  Protection 
LLW-low-level  radioactive  waste 
MCL-maximum  contaminant  level 
MCLG-maximum  contaminant  level  goal 
MTHM-metric  tons  of  heavy  metal 
NAS-National  Academy  of  Sciences 
NCRP-National  Council  on  Radiation 

Protection  and  Measurements 
NEPA-National  Environmental  Policy 

Act 
NESHAPs-National  Emission  Standards 

for  Hazardous  Air  Pollutants 
NID-negligible  incremental  dose 
NIR-negligible  incremental  risk 
NRC-U.S.  Nuclear  Regulatory 

Commission 
NRDC-Natiu^  Resoiuces  Defense 

Council 
NTS-Nevada  Test  Site 
NTTAA-National  Technology  Transfer 

and  Advancement  Act 
NWPA-Nuclear  Waste  Policy  Act  of 

1982 
NWPAA-Nuclear  Waste  Policy 

Amendments  Act  of  1987 
OMB-Office  of  Management  and  Budget 
RCRA-Resource  Conservation  and 

Recovery  Act 
RME-reasonable  maximum  exposure 
RMEI-reasonably  maximally  exposed 

individual 
SAB-Science  Advisory  Board 
SDWA-Safe  Drinking  Water  Act 
SNF-spent  nuclear  fuel 
TDS-total  dissolved  solids 
TRU-transuranic 

UlC-underground  injection  control 
UMRA-Unfrmded  Mandates  Reform  Act 

of  1995 
UNSCEAR-United  Nations  Scientific 

Committee  on  the  Effects  of  Atomic 

Radiation 
USDW-undergroimd  source  of  drinking 

water 
WIPP  LWA- Waste  Isolation  Pilot  Plant 

Land  Withdrawal  Act  of  1992 

Outline  of  Today's  Action 

I.  What  is  the  History  of  Today's  Action? 
A.  What  is  the  Relationship  of  40  CFR  part 
191  to  the  Yucca  Mountain  Standards? 

1.  Evolution  of  40  CFR  part  191 

2.  The  Role  of  40  CFR  part  191  in  the 
Development  of  40  CFR  part  197 

n.  Background  Information 
A.  In  Making  Our  Final  Decisions,  How 
Did  We  Incorporate  Public  Comments  on 
the  Proposed  Rule? 

1.  Introduction  and  the  Role  of  Comments 
in  the  Rulemaldng  Process 

2.  How  Did  We  Respond  to  General 
Comments  on  Our  Proposed  Rule? 


B.  What  Are  the  Sources  of  Radioactive 
Waste? 

C.  What  Types  of  Health  Effects  Can 
Radiation  Cause? 

D.  What  Are  the  Major  Features  of  the 
Geology  of  Yucca  Mountain  and  the 
Disposal  System? 

E.  Background  on  and  Summary  of  the 
NAS  Report 

1.  What  Were  NAS's  Findings 
("Conclusions")  and  Recommendations? 
m.  What  Does  Our  Final  Rule  Do? 

A.  What  Is  the  Standard  for  Storage  of  the 
Waste?  (Subpart  A.  §§  197.1  through 
197.5) 

B.  What  Are  the  Standards  for  Disposal? 
(§§197.11  through  197.36) 

1.  What  Is  the  Standard  for  Protection  of 
Individuals?  (§§  197.20  and  197.25) 

a.  Is  the  Limit  on  Dose  or  Risk? 

b.  What  Factors  Can  Lead  to  Radiation 
Exposure? 

c.  What  Is  the  Level  of  Protection  for 
Individuals? 

d.  Who  Represents  the  Exposed 
Population? 

e.  How  Do  Our  Standards  Protect  the 
General  Population? 

f.  What  Do  Our  Standards  Assume  About 
the  Future  Biosphere? 

g.  How  Far  Into  the  Future  Is  It  Reasonable 
To  Project  Disposal  System  Performance? 

2.  What  Are  the  Requirements  for 
Performance  Assessments  and 
Determinations  of  Compliance? 

(§§  197.20. 197.25,  and  197.30) 

a.  What  Limits  Are  There  on  Factors 
Included  in  the  Performance 
Assessments? 

b.  What  Limits  Are  There  on  DOE's 
Elicitation  of  Expert  Opinion? 

c.  What  Level  of  Expectation  Will  Meet 
Our  Standards? 

d.  Are  There  Qualitative  Requirements  to 
Help  Assure  Protection? 

3.  What  Is  the  Standard  for  Human 
Intrusion?  {§  197.25) 

4.  How  Does  Our  Rule  Protect  Ground 
Water?  (§197.30) 

a.  Is  the  Storage  or  Disposal  of  Radioactive 
Material  in  the  Yucca  Mountain 
Repository  Underground  Injection? 

b.  Does  the  Class-IV  Well  Ban  Apply? 

c.  What  Ground  Water  Does  Our  Rule 
Protect? 

d.  How  Far  Into  the  Future  Must  DOE 
Project  Compliance  With  the  Ground 
Water  Standards? 

e.  How  Will  DOE  Identify  Where  to  Assess 
Compliance  With  the  Ground  Water 
Standards? 

f.  Where  Will  Compliance  With  the  Ground 
Water  Standards  be  Assessed? 

IV.  Responses  to  Specific  Questions  for 

Public  Comment 

V.  Severability 

VI.  Regulatory  Analyses 

A.  Executive  Order  12866 

B.  Executive  Order  12898 

C.  Executive  Order  13043 

D.  Executive  Order  13084 

E.  Executive  Order  13132 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Paperwork  Reduction  Act 

H.  Regulatory  Flexibility  Act  as  amended 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996 
(SBREFA)  5  U.S.C.  601  et  seq. 

I.  Unfunded  Mandates  Reform  Act 

J.  Executive  Order  13211 

L  What  Is  the  History  of  Today's 
Action? 

Spent  nuclear  fuel  (SNF)  and  high- 
level  radioactive  waste  (HLW)  have 
been  produced  since  the  1940s,  mainly 
as  a  result  of  commercial  power 
production  and  defense  activities.  Since 
then,  the  proper  disposal  of  these  wastes 
has  been  the  responsibility  of  the 
Federal  government.  The  Nuclear  Waste 
Policy  Act  of  1982  (NWPA,  Pub.  L  97- 
425)  formalizes  the  current  Federal 
program  for  the  disposal  of  SNF  and 
HLW  by: 

(1)  Making  DOE  responsible  for  siting, 
building,  and  operating  an  underground 
geologic  repository  for  the  disposal  of 
SNF  and  HLW; 

(2)  Directing  us  to  set  generally 
applicable  environmental  radiation 
protection  standards  based  on  authority 
established  under  other  laws;  <  and 

(3)  Requiring  NRC  to  implement  our 
standards  by  incorporating  them  into  its 
licensing  requirements  for  SNF  and 
HLW  repositories. 

This  general  division  of 
responsibilities  continues  for  the  Yucca 
Mountain  disposal  system.  Thus,  today 
we  are  estabUshing  public  health 
protection  standards  (specific  to  the 
Yucca  Mountain  site,  rather  than 
generally  applicable).  The  NRC  will 
issue  implementing  regulations  for  this 
nUe.  The  DOE  will  submit  a  license 
application  to  NRC.  The  NRC  then  will 
determine  whether  DOE  has  met  the 
standards  and  whether  to  issue  a  license 
for  Yucca  Mountain.  The  NRC  will 
require  DOE  to  comply  with  all  of  the 
apphcable  provisions  of  40  CFR  part 
197  before  authorizing  DOE  to  receive 
radioactive  material  at  the  Yucca 
Mountain  site. 

In  1985,  we  established  generic 
standards  for  the  management,  storage, 
and  disposal  of  SNF,  HLW,  and 
transuranic  (TRU)  radioactive  waste  (see 
40  CFR  part  191,  50  FR  38066. 
September  19, 1985),  which  apply  to 
any  focilities  for  the  storage  or  disposal 
of  these  wastes,  including  Yucca 
Mountain.  In  1987.  the  U.S.  Court  of 
Appeals  for  the  First  Circuit  remanded 
the  disposal  standards  in  40  CFR  part 
191  {NRDCv.  EPA.  824  F.2d  1258  (1st 
Cir.  1987)).  As  discussed  below,  we  later 
amended  and  reissued  these  standards 
to  address  issues  that  the  court  raised. 


'  These  laws  include  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2011-2296): 
Reorganization  Plan  No.  3  of  1970  (5  U.S.C 
Appendix  1). 
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Also  in  1987,  the  Nuclear  Waste 
Policy  Amendments  Act  (NWPAA,  Pub. 
L.  100-203)  amended  the  NWPA  by, 
among  other  actions,  selecting  Yucca 
Mountain,  Nevada,  as  the  only  potential 
site  that  DOE  should  characterize  for  a 
long-term  geologic  repository. 

In  October  1992,  the  Waste  Isolation 
Pilot  Plant  Land  Withdrawal  Act  fWIPP 
LWA,  Pub.  L.  102-579)  and  the  EnPA 
became  law.  These  statutes  changed  our 
obligations  concerning  radiation 
standards  for  the  Yucca  Moimtain 
candidate  repository.  The  WIPP  LWA: 

(1)  Reinstated  the  40  CFR  part  191 
disposal  standards,  except  those 
portions  that  were  the  specific  subject  of 
the  remand  by  the  First  Circuit; 

(2)  required  us  to  issue  standards  to 
replace  the  portion  of  the  challenged 
standards  remanded  by  the  court;  and 

(3)  exempted  the  Yucca  Mountain  site 
from  the  40  CFR  part  191  disposal 
standards. 

We  issued  the  amended  40  CFR  part 
191  disposal  standards,  which 
addressed  the  judicial  remand,  on 
December  20.  1993  (58  FR  66398). 

The  EnPA,  enacted  in  1992,  set  forth 
our  responsibilities  as  they  relate  to  the 
Yucca  Moimtain  repository.  In  the 
EnPA,  Congress  directed  us  to  set  public 
health  and  safety  radiation  standards  for 
Yucca  Mountain.  Specifically,  section 
801(a)(1)  of  the  EnPA  directs  us  to 
"promulgate,  by  rule,  public  health  and 
safety  standards  for  the  protection  of  the 
public  from  releases  frt>m  radioactive 
materials  stored  or  disposed  of  in  the 
repository  at  the  Yucca  Mountain  site." 
The  EnPA  also  directed  us  to  contract 
with  NAS  to  conduct  a  study  to  provide 
us  with  its  findings  and 
recommendations  on  reasonable 
standards  for  protection  of  public  health 
and  safety.  Moreover,  it  provided  that 
our  standards  shall  be  the  only  such 
standards  applicable  to  the  Yucca 
Mountain  site  and  are  to  be  based  upon 
and  consistent  with  NAS's  findings  and 
reconunendations.  On  August  1, 1995, 
NAS  released  its  report,  "Technical 
Bases  for  Yucca  Mountain  Standards" 
(the  NAS  Report)  (Docket  No.  A-95-12, 
Item  n-A-1). 

A.  What  Is  the  Relationship  of  40  CFR 
Part  191  to  the  Yucca  Mountain 
Standards? 

Throughout  today's  action,  we  refer  to 
the  provisions  of  40  CFR  part  191  to 
support  the  decisions  we  made 
regarding  the  components  of  the  final 
Yucca  Mountain  rule.  Pursuant  to 
section  8(b)(2)  of  the  WIPP  LWA,  40 
CFR  part  191  is  not  applicable  to  the 
characterization,  licensing, 
construction,  operation,  or  clostire  of 
the  Yucca  Mountain  repository.  We 


believe,  however,  that  while  40  CFR 
part  191  is  not  directly  applicable  to 
Yucca  Motmtain,  because  it  contains  the 
fundamental  components  for  the 
protection  of  public  health  and  the 
enviroiunent  that  apply  to  any  SNF, 
HLW,  or  TRU  radioactive  waste 
repository,  certain  of  its  basic  concepts 
must  be  applied  to  Yucca  Moimtain  as 
appropriate.  Further,  because  40  CFR 
part  191  provides  fundamental  support 
for  today's  rule,  we  believe  it  is  useful 
to  explain  here  the  process  by  which  40 
CFR  part  191  evolved. 

1.  Evolution  of  40  CFR  Part  191 

We  used  the  rulemaking  for  40  CFR 
part  191  to  define  the  fundamental 
components  of  any  environmental 
standard  applicable  to  the  disposal  of 
SNF,  HLW,  and  TRU  radioactive  waste. 
In  our  proposal  (47  FR  58196,  December 
29, 1982),  we  recognized  two  basic 
considerations  regarding  the  disposal  of 
SNF,  HLW.  and  TRU  radioactive  waste: 

•  The  intent  of  disposal  is  to  isolate 
the  wastes  from  the  environment  for  a 
very  long  time,  longer  than  any  time 
over  which  active  institutional  controls 
might  be  effective;  and 

•  The  disposal  systems  will  be 
designed  to  allow  only  very  small 
releases  to  the  environment,  if  not 
disturbed.  A  principal  concern  is  the 
possibility  of  accidental  releases  due  to 
unintended  events  or  failure  of 
engineered  barriers. 

These  considerations  mean  that  any 
standard  that  we  establish  and  that  NRC 
and  EKDE  implement:  (1)  Can  only  be 
implemented  during  development  and 
operation  of  the  repository,  (2)  must 
address  unintentional  releases,  and  (3) 
must  accommodate  significant 
uncertainties.  (See  47  FR  58198, 
December  29, 1982) 

From  these  considerations,  we 
proposed  standards  consisting  of 
Containment  Requirements,  which  limit 
the  total  amount  of  radionuclides  that 
may  enter  the  environment  over  10,000 
years;  Assurance  Requirements,  which 
provide  several  principles  enhancing 
confidence  that  the  containment 
requirements  will  be  met;  and 
Procedural  Requirements,  which  assure 
the  proper  application  of  the 
containment  requirements.  We  also 
invited  public  comment  on  alternative 
approaches  for  the  standards, 
specifically  on  the  alternative  of 
establishing  exposure  limits  for 
individuals.  Although  the  containment 
requirements,  as  proposed,  were 
designed  to  protect  people  and  the 
environment  for  a  long  time,  we  did  not 
propose  an  individual  exposure  limit. 
We  believed  the  compliance  point  for 
such  a  limit  would  have  to  be  some 


distance  from  the  repository.  Otherwise, 
it  would  have  to  ignore  the  risks  from 
unplanned  events  such  as  human 
inti^sion.  It  seemed  likely  that 
individuals  located  extremely  near  the 
repository  or  who  intrude  into  the 
repository  would  receive  doses  far 
exceeding  any  existing  or  reasonably 
acceptable  radiation  limits. 

EPA  received  substantial  public 
comment  on  the  40  CFR  part  191 
proposal.  As  a  direct  result  of 
information  provided  in  many  of  the 
comments,  we  issued  a  final  rule  (50  FR 
38066.  September  19,  1985)  that  differed 
in  many  respects  from  the  proposal.  In 
addition  to  contaiiunent  and  assurance 
requirements,  the  final  rule  included 
two  new  components: 

•  Individual  Protection 
Requirements,  which  protect  members 
of  the  public  for  1,000  years  of 
undisturbed  performance;  and 

•  Ground  Water  Protection 
Requirements,  which  protect  "special 
sources  of  ground  water"  for  1,000  years 
of  undisturbed  performance. 

The  risk  objectives  for  the 
containment  requirements  in  the  final 
rule  maintained  the  same  limiting  level 
of  health  impacts  as  the  proposal  (1000 
fatal  cancers  over  10,000  years  for  a 
repository  containing  100,000  metric 
tons  of  heavy  metal  (MTHM));  however, 
.  we  did  modify  the  radionuclide-specific 
release  limits  to  reflect  updated 
performance  analyses  and  updated 
information  on  the  health  effects  of' 
ionizing  radiation.  However,  members 
of  the  public  and  our  Science  Advisory 
Board  (SAB)  expressed  some  concerns 
regarding  residual  risks  and  the  ability    . 
of  the  licensee  of  any  repository  to 
demonstrate  compliance  with  the 
standards  given  the  uncertainties  about 
these  facilities  that  arise  over  the  long 
time  periods  at  issue  (see  the  "Report  on 
the  Review  of  Proposed  Environmental 
Standards  for  the  Management  and 
Disposal  of  Spent  Nuclear  Fuel,  High- 
Level  and  Transuranic  Radioactive 
Wastes."  January  1984.  Docket  No.  A- 
95-12,  Item  V-A-21).  To  address  these 
concerns,  we  incorporated  the  concept 
that  the  standards  be  met  with 
"reasonable  expectation"  (§  191.13(b)). 
Improved  performance  assessments 
indicated  that  the  containment 
requirements  could,  in  fact,  be  achieved 
by  a  variety  of  repository  site/ design 
combinations  without  significant  effects 
on  disposal  costs.  The  final  rule  also 
defined  for  the  first  time  a  "controlled 
area,"  or  tract  of  land  inside  of  which 
compliance  is  not  evaluated.  The 
concept  of  a  controlled  area  was  carried 
from  the  proposal,  where  it  was 
included  in  the  definition  of  "accessible 
environment".  In  addition,  we  added 
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"Guidance  for  Implementation,"  which 
replaced  the  previous  procedural 
requirements  section.  It  addresses  some 
of  the  uncertainties  with  demonstrating 
compliance,  such  as  the  limitations  of 
passive  and  active  institutional  controls 
and  the  degree  of  certainty  required  to 
demonstrate  compliance  with  the 
individual  and  ground  water  protection 
requirements. 

On  the  basis  of  public  comments  and 
our  analyses  of  disposal  systems,  we 
incorporated  individual  protection 
requirements,  applicable  to  all  pathways 
of  exposure  effective  for  1 ,000  years 
after  disposal.  In  addition,  our  analyses 
of  disposal  systems  supported  setting 
ground  water  protection  requirements  to 
protect  "special  sources  of  ground 
water"  to  limits  very  similar  to  the 
Maximum  Contaminant  Levels  (MCLs) 
at  40  CFR  part  141.  Public  comment  was 
very  influential  towards  our 
incorporation  of  individual-protection 
requirements  and  ground-water 
protection  requirements.  To  address  the 
concerns  expressed  in  the  proposed  rule 
related  to  protection  of  individuals  who 
are  extremely  near  the  repository  or  who 
may  intrude  into  the  repository,  the 
individual-protection  requirements 
apply  to  any  member  of  the  public  in 
the  accessible  environment  for  the  case 
of  undisturbed  performance. 

Legal  challenges  required  us  to 
reconsider  the  individual  and  ground 
water  protection  requirements  in  a. 
subsequent  rulemaking  to  amend  40 
CFR  part  191  (see  58  FR  66398, 
December  20, 1993).  In  1987,  the  U.S. 
Court  of  Appeals  for  the  First  Circuit 
remanded  subpart  B  of  the  1985 
standards  to  EPA  for  further 
consideration  [Natural  Resources 
Defense  Council,  Inc.  v.  United  States 
Environmental  Protection  Agency,  824 
F.2d  1258  (1st  Cir.  1987)).  The  court 
questioned  the  appropriateness  of  the 
1,000  year  time  frame  for  the  individual 
protection  requirement,  the  inter- 
relationship of  the  individual-protection 
requirement  with  the  Safe  Dri^ng 
Water  Act  (SDWA),  and  whether  the 
Agency  provided  proper  notice  for  the 
ground  water  protection  requirements. 
For  a  more  detailed  discussion  of  the 
court's  decision,  see  the  preamble  to  the 
final  amendments  to  40  CFR  part  191 
(58  FR  66399-66411,  December  20, 
1993).  The  Waste  Isolation  Pilot  Plant 
Land  Withdrawal  Act  of  1992  reinstated 
the  1985  version  of  40  CFR  part  191 
except  for  those  portions  of  the  rule  that 
were  the  subject  of  the  remand.  In  the 
final  amendments  to  40  CFR  part  191, 
which  replaced  the  remanded  portions 
of  40  CFR  part  191,  we  set  the 
individual-protection  requirement  at  15 
mrem/yr.  calculated  as  an  annual 


committed  effective  dose,  for  all 
pathways  of  exposure  of  any  member  of 
the  public  in  the  accessible 
environment,  effective  for  10.000  years 
after  disposal.  The  ground  water 
protection  provisions  limit  the 
concentrations  of  radioactivity  in  any 
underground  source  of  drinking  water 
(USDW)  in  the  accessible  environment 
to  the  MCLs  of  the  SDWA  (40  CFR  part 
141). 

2.  The  Role  of  40  CFR  Part  191  in  the 
Development  of  40  CFR  Part  197 

The  EnPA  directs  us  to  develop  site- 
specific  public  health  protection 
standards  for  the  Yucca  Mountain  site. 
To  perform  this  task  properly,  we  must 
answer  two  fundamental  questions 
relative  to  the  content  of  the  standards. 
These  two  questions  are: 

(1)  What  are  the  relevant  components 
of  such  standards? 

(2)  How  can  they  be  applied  in  more 
detail  in  a  reasonable  but  conservative 
manner  to  the  Yucca  Mountain  site? 

There  are  two  primary  sources  of 
information,  insight,  and  guidance  on 
repository  performance  standards  in 
general  and  the  standards  applicable  to 
the  Yucca  Mountain  site  in  particular. 
These  sources  are  the  generic  standards 
for  land  disposal  of  SNF,  HLW,  and 
TRU  radioactive  waste  (40  CFR  part 
191)  and  the  NAS  report  mentioned 
above.  We  relied  heavily  on  these 
sources  in  developing  the  Yucca 
Mountain  standards. 

As  described  in  the  previous  section, 
we  developed  40  CFR  part  191  as 
generic  standards  that  apply  to  the  land 
disposal  of  SNF,  HLW,  and  TRU 
radioactive  wastes.  The  components  of 
generic  standards  like  40  CFR  part  191, 
such  as  the  individual-protection 
requirement,  would  all  apply  to  some 
degree  to  any  candidate  site,  but  may 
not  be  equally  important  at  any 
particular  site.  The  WIPP  LWA  exempts 
the  Yucca  Mountain  site  from  being 
licensed  under  the  generic  standards; 
however,  the  basic  components  of  the 
generic  standards  clearly  are  valid 
components  for  consideration  in 
developing  standards  that  apply  to  a 
specific  site.  For  example,  in  the  EnPA. 
Congress  specifically  instructs  us  to 
"prescribe  the  maximum  annual 
effective  dose  equivalent  to  individual 
members  of  the  public"  (EnPA  section 
801(a)(1));  such  an  individual  dose 
standard  is  an  integral  part  of  40  CFR 
part  191. 

We  believe  that  40  CFR  part  191  is  a 
logical  starting  point  for  developing  the 
site-specific  Yucca  Mountain  standards 
because  it  contains  the  fundamental 
components  necessary  to  evaluate 
whether  a  potential  geologic  repository 


site  will  perform  satisfactorily  relative 
to  the  protection  of  public  health  and 
the  environment.  Where  appropriate  in 
the  site-specific  context  of  the  Yucca 
Mountain  standards,  we  rely  on  the 
precedent  of,  and  the  reasoning  in,  40 
CFR  part  191  throughout  this  preamble 
as  support  for  including  specific 
components  in  the  Yucca  Mountain 
standards.  This  statement  does  not 
mean  that  we  have  applied  the  40  CFR 
part  191  standards  to  Yucca  Mountain. 
Rather,  we  evaluated  the  40  Cre  part 
191  standards  de  novo  to  determine 
whether  it  may  be  appropriate  for  us  to 
apply  any  of  them  in  the  Yucca 
Mountain  context.  The  NAS  Report  is 
relevant  because  it  contains 
recommendations  on  scientific  issues 
involved  with  geologic  disposal  in 
general,  as  well  as  specific 
recommendations  based  upon 
examination  of  the  Yucca  Moimtain  site. 
We  refer  to  these  two  sources  in  the 
discussions  that  follow  to  explain  why 
we  structured  the  standards  in  a 
particular  way  and  how  we  considered 
the  public  comments  we  received  in 
response  to  the  proposed  standards. 

We  evaluated  eacn  generic  component 
of  40  CFR  part  191  on  an  individi^ 
basis  to  determine  whether  it  is 
appropriate  to  apply  it  to  the  Yucca 
Mountain  site  as  a  component  of  a 
standard  protective  of  public  health.  If 
we  found  it  was  appropriate  to  apply 
one  of  40  CFR  part  191 's  generic 
components  to  Yucca  Mountain,  we 
included  that  component  in  the  Yucca 
Mountain  standards.  Next,  we 
considered  how  to  incorporate  each 
appropriate  component  in  a  reasonable, 
but  conservative,  manner  to  the  site- 
specific  conditions  at  the  Yucca 
Mountain  site.  The  NAS  Report  was  a 
primary  source  of  guidance  and  insight 
in  answering  that  question, 
supplemented  by  the  available  data  on 
the  characteristics  of  the  site  including 
information  on  the  distribution, 
lifestyles,  and  other  demographic 
characteristics  of  the  population  in  the 
vicinity  of  the  site.  The  BID 
accompanying  the  40  CFR  part  197 
standards  contains  much  of  this 
information.  Other  sources  of 
information,  such  as  DOE's  Yucca 
Mountain  DEIS,  are  noted  in  the 
following  discussions  as  appropriate. 

Before  selecting  and  formulating 
specific  elements  of  the  standards,  we 
must  consider  that  radiological  hazards 
to  public  health  from  a  deep  geologic 
repository  come  from  the  release  of 
radionuclides  and  the  subsequent 
exposure  of  the  population  to  these 
radionuclides.  This  exposure  occurs  as 
a  result  of  two  different  processes:  the 
expected  degradation  over  time  (caused 
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by  natural  processes  and  events)  of  the 
nat\ual  and  engineered  barriers  in  the 
repository;  and  the  breaching  of  these 
barriers  by  human  activities.  It  is 
necessary  to  include  both  of  these 
release  modes  in  a  health-based 
standard  if  it  is  to  be  protective.  It  also 
is  necessary  to  develop  standards 
against  which  it  is  possible,  using 
reasonable  means,  to  judge  repository 
performance  to  determine  compliance. 
Based  upon  basic  principles  of  health 
physics,  we  believe  that,  any  releases 
and  consequent  exposures  to  the  public 
from  the  radionuclides  emplaced  into 
the  repository  could  affect  public 
health.  Therefore,  it  is  appropriate  for  us 
to  evaluate  the  effects  of  diese  releases 
to  determine  whether  we  should 
address  them  in  our  standards.  The  NAS 
Report  (Chapters  2  &  3)  describes  the 
potential  pathways  through  which 
exposures  to  the  public  can  occur  from 
geologic  disposal.  Part  191  contains 
three  provisions  related  to  these 
potential  release  pathways  that  we 
believe  are  appropriate  for  application 
at  Yucca  Mountain.  More  specifically, 
40  CFR  part  191  contains  an  individual- 
protection  standard  (which  limits 
exposure  from  all  pathways  by  which  an 
individual  can  be  exposed),  groimd- 
water  protection  standards  (aimed  at  the 
protection  of  groimd  water  resources  for 
use  by  individuals  who  may  be  exposed 
from  using  those  resources),  and  a 
human-intrusion  component  of  the 
containment  requirements  (aimed  at 
protection  from  the  inadvertent 
breaching  of  the  repository  containment 
barriers  and  subsequent  exposiires  to 
the  population).  We  believe  these  three 
basic  components  of  the  generic  40  CFR 
part  191  standards  apply  to  the  Yucca 
Mountain  site  because  they  represent 
avenues  of  exposure  and  mechanisms  of 
release  that  are  reasonably  foreseeable 
given  the  conditions  at  Yucca  Moimtain. 
We  did  not  see  the  need  to  include  in 
40  CFR  part  197  the  containment 
requirements  in  40  CFR  part  191  for 
several  reasons.  First,  we  decided  that, 
unlike  the  generic  analyses  supporting 
the  development  of  release  limits  in  40 
CFR  part  191,  the  potential  for  large- 
scale  dilution  of  radionuclides  (and 
consequent  wider  exposure  to  large 
populations),  through  ground  water  and 
into  surface  water,  as  modeled  in  the 
supporting  analyses  for  40  CFR  part  191, 
does  not  exist  at  Yucca  Moimtain.  As 
discussed  in  Chapters  7  and  8  and 
Appendix  IV  of  the  BID  and  the 
preamble  to  proposed  40  CFR  part  197 
(64  FR  46991,  August  27, 1999),  the 
Yucca  Mountain  repository  will  be 
located  in  an  unsaturated  rock 
formation  with  limited  amounts  of 


infiltrating  water  passing  through  it  and 
into  the  underlying  tuff  aquifer.  Any 
releases  into  the  ground  water  will  be 
heavily  constrained  by  the  geologic 
features  of  the  surrounding  rocks  to 
move  in  relatively  confined  pathways, 
rather  than  widely  dispersed  into  the 
surrounding  area  around  the  repository. 
The  aquifer  is  within  a  groimd  water 
system  that  discharges  into  arid  areas 
having  high  evaporation  rates  and  very 
little  surface  water,  further  limiting  the 
potential  for  widespread  population 
exposures. 

As  discussed  in  the  preamble  to  the 
proposed  40  CFR  part  191  (58  FR 
46991),  we  developed  the  containment 
requirements  in  40  CFR  part  191  during 
the  siting  process  mandated  by  the 
NWPA  in  the  1980s.  In  that  context, 
population  doses  are  an  important 
consideration.  The  release  limits  in  40 
CFR  part  191  were  found  to  be 
reasonably  achievable  for  several  types 
of  geologic  settings  (including  tuff)  and 
would  keep  the  risks  to  future 
populations  acceptably  small.  Because 
the  potential  for  significant  exposures 
from  the  Yucca  Mountain  repository  is 
primarily  through  a  strongly  directional 
ground  water  pathway  (BID,  Chapters  7 
and  8).  a  "cautious,  but  reasonable" 
individual-protection  standard  will  offer 
the  same  protection  as  the  containment 
requirement  included  in  40  CFR  part 
191. 

Although  we  included  important 
components  of  40  CFR  part  191  in  our 
Yucca  Mountain  standwls,  we  did  not 
simply  replicate  the  provisions  of  40 
CFR  part  191.  For  example,  as  discussed 
above,  we  do  not  include  containment 
requirements  because  we  believe  that 
the  individual-protection  requirements 
adequately  will  protect  the  general 
population  given  the  specific  conditions 
at  Yucca  Mountain.  Similarly,  we  do  not 
include  assurance  requirements  because 
we  expect  NRC  to  incorporate 
equivalent  requirements  into  its 
implementing  regulations.  Because  the 
assiuance  requirements  in  40  CFR  part 
191  do  not  apply  to  NRC-licensed 
facilities  ^,  NRC  will  need  to  include 
assurance  requirements  in  its 
implementing  regulations  for  the  Yucca 
Mountain  repository.  Measures  that  are 
effectively  equivalent  to  the  40  CFR  part 
191  assurance  requirements  have  been 
included  in  NRC's  proposed  10  CFR 
part  63.  The  site-specific  nature  of  the 
Yucca  Mountain  standards  requires  us 
to  evaluate  the  unique  characteristics  of 
the  Yucca  Mountain  site  to  develop  the 


'  NRC  agreed  to  include  assurance  requirements 
in  its  regulations  for  geologic  repositories  (10  CFR 
part  60,  "Disposal  of  High-Level  Radioactive  Wastes 
in  Geologic  Repositories",  46  FR  13980.  February 
25, 1981). 


more  detailed  aspects  of  our  standards, 
such  as  appropriate  compliance  points. 
The  relative  importance  of  the  three 
regulatory  components  of  40  CFR  part 
191  in  determining  compliance  in  the 
regulatory  review  process  is  a  direct 
reflection  of  site-specific  conditions.  For 
example,  for  WIPP,  evaluating  releases 
from  human  intrusion  (by  drilling  to 
explore  for  or  exploit  the  oil,  gas  and 
mineral  resources  present  at  the  site) 
was  the  primary  test  for  compliance 
against  the  standards  because  under 
expected  undistur'ued  conditions  no 
releases  from  the  repository  are 
anticipated.  Compliance  with  the 
individual-protection  standard  was 
consequently  based  upon  a  scenario 
related  to  the  migration  of  radionuclides 
from  the  repository  to  a  near  surface 
aquifer  via  an  abandoned  deep  borehole. 
Consequently,  we  defined  details  for 
assessing  an  intrusion  scenario  at  the 
WIPP  site  on  the  basis  of  current  and 
historical  practices  regarding  exploring 
for  and  recovering  natural  resources  in 
the  area.  In  contrast,  the  Yucca 
Mountain  site  is  relatively  poor  in 
known  attractive  natural  resources, 
other  than  ground  water  (see  Chapter  8 
of  the  BID).  Therefore,  consistent  with 
NAS's  recommendations,  we  adopted  a 
stylized  human-intrusion  scenario  for 
analysis.  The  NAS's  recommendations 
and  the  data  base  of  information 
available  about  the  site  allowed  us  to 
develop  the  specific  details  of  the 
human-intrusion  scenario,  which  we 
proposed  in  the  draft  rule.  Comments 
we  received  during  the  public  comment 
process  also  played  an  important  role  in 
framing  the  contents  of  the  scenario.  See 
the  Response  to  Comments  document 
for  a  more  detailed  discussion  of  these 
issues. 

n.  Background  Information 

A.  In  Making  Our  Final  Decision.  How 
Did  We  Incorporate  Public  Conunents 
on  the  Proposed  Rule? 

1.  Introduction  and  the  Role  of 
Comments  in  the  Rulemaking  Process 

Section  801(a)(1)  of  the  EnPA  requires 
us  to  set  public  health  and  safety 
radiation  protection  standards  for  Yucca 
Mountain  by  rulemaking.  ^  Pursuant  to 
Section  4  of  the  Administrative 
Procedure  Act  (APA),  regulatory 
agencies  engaging  in  informal 
rulemaking  must  provide  notice  of  a 
proposed  rulemaking,  an  opportunity 
for  the  public  to  comment  on  the 
proposed  rule,  and  a  general  statement 
of  the  basis  and  purpose  of  the  final 


3  EnPA,  Public  Law  No.  102-486.  106  Stat.  2776. 
42  U.S.C.  10141  n.  (1994). 
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rule.*  The  notice  of  proposed 
rulemaking  required  by  the  APA  must 
"disclose  in  detail  the  thinking  that  has 
animated  the  form  of  the  proposed  rule 
and  the  data  upon  which  the  rule  is 
based."  [Portland  Cement  Association  v. 
Ruckelshaus,  486  F.  2d  375,  392-94 
(D.C.  Cir.  1973))  The  public  thus  is 
enabled  to  participate  in  the  process  by 
making  informed  comments  on  the 

Eroposal.  This  provides  us  with  the 
enefit  of  "an  exchange  of  views, 
information,  and  criticism  between 
interested  persons  and  the  agency."  [Id.) 
There  are  two  primary  inechanisms  by 
which  we  explain  the  issues  raised  in 
public  comments  and  our  reactions  to 
them.  First,  we  discuss  broad  or  major 
comments  in  the  succeeding  sections  of 
this  preamble.  Second,  we  are 
publishing  a  document,  accompanying 
today's  action,  entitled  "Response  to 
Comments"  (Docket  No.  A-95-12,  Item 
V-C-1).  The  Response  to  Comments 
document  provides  more  detailed 
responses  to  issues  addressed  in  the 
preamble.  It  also  addresses  all  other 
significant  comments  on  the  proposal. 
We  gave  ail  the  comments  we  received, 
whether  written  or  oral,  consideration 
in  developing  the  final  rule. 

2.  How  Did  We  Respond  to  General 
Comments  on  Chir  Proposed  Rule? 

We  received  many  comments  that 
addressed  broad  issues  related  to  the 
proposed  standards.  Several 
commenters  simply  expressed  their 
support  for,  or  opposition  to,  the  Yucca 
Mountain  repository.  The  purpose  of 
our  standards  is  to  ensure  that  any 
potential  releases  from  the  repository  do 
not  result  in  unacceptably  high 
radiation  exposures.  Our  standards 
make  no  judgment  regarding  the 
suitability  of  the  Yucca  Mountain  site  or 
whether  NRC  should  issue  a  license  for 
the  site.  Such  a  decision  is  beyond  the 
scope  of  our  statutory  authority. 

Some  comments  suggested  our 
standards  should  consider  radiation 
exposures  from  all  sources  because  of 
the  site's  proximity  to  the  Nevada  Test 
Site  (NTS)  and  other  sources  of 
potential  contamination.  We  are  aware 
of  the  other  such  sources  of 
radionuclide  contamination  in  the  area. 
However,  our  mandate  under  the  EnPA 
is  to  set  standards  that  apply  only  to  the 
storage  or  disposal  of  radioactive 
materials  in  the  Yucca  Mountain 
repository,  not  to  these  other  sources. 
Our  standards  do  follow  the  widely 
accepted  principle  that,  to  allow  for  the 
consideration  of  other  exposures  in 
developing  a  total  acceptable  dose,  any 


♦5U.S.C553. 


specific  source  accounts  for  only  a 
fraction  of  one's  total  exposure. 

Several  comments  supported  our  role 
in  setting  standards  for  Yucca 
Mountain.  Other  comments  thought  that 
aspects  of  our  standards  duplicate 
NRC's  implementation  role.  We  believe 
the  provisions  of  this  rule  clearly  are 
within  our  authority  and  they  are 
central  to  the  concept  of  an  public 
health  protection  standard.  We  also 
believe  our  standards  leave  NRC  the 
necessary  flexibiUty  to  adapt  to 
changing  conditions  at  Yucca  Mountain 
or  to  impose  additional  requirements  in 
its  implementation  efforts,  if  NRC 
deems  them  to  be  necessary. 

We  received  some  comments  that 
suggested  we  should  have  provided 
more  or  better  opportunities  for  public 
participation  in  our  decision  making 
process.  For  example,  that  we  should 
have  rescheduled  public  hearings, 
extended  the  public  comment  period, 
and  provided  alternatives  to  the  public 
hearing  process.  We  provided  numerous 
opportunities  and  avenues  for  public 
participation  in  the  development  of 
these  standards.  For  example,  we  held 
public  hearings  in  four  locations: 
Washington.  DC;  Las  Vegas.  NV; 
Amargosa  Valley.  NV;  and  Kansas  City, 
MO.  We  also  opened  a  90-day  public 
comment  period  and  met  with  key 
stakeholders  during  that  time,  including 
Native  American  tribal  groups.  We  fully 
considered  all  comments  that  we 
received  through  May  1,  2000.  We  have, 
in  effect,  provided  more  than  240  days 
of  public  comment  on  the  proposal. 
These  measures  greatly  exceed  the  basic 
requirements  for  notice-and-comment 
rulemaking,  and  they  are  in  full 
compliance  with  the  public 
participation  requirements  of  the  APA. 

Some  comments  argued  that  our 
standards  for  Yucca  Mountain  do  not 
protect  Nevadans  to  the  same  level  as 
New  Mexicans  around  WIPP.  In  fact,  the 
individual-protection  standards  for 
Yucca  Mountain  and  WIPP  are  the    • 
same:  15  nu'em  annual  committed 
effective  dose  equivalent.  The 
differences  between  the  standards  for 
Yucca  Mountain  and  those  for  WIPP 
begin  with  the  various  statutes  and  the 
subsequent  regulations  promulgated 
under  those  authorities.  The  WIPP  LWA 
required  us  to  apply  our  generic 
radioactive  waste  standards  (40  CFR 
part  191)  to  WIPP.  The  standards  for 
Yucca  Mountain,  which  we  promulgate 
under  authority  granted  in  the  EnPA. 
are  site-specific,  and  therefore  there  are 
some  differences  compared  with  the 
standards  applicable  to  WIPP;  however, 
we  are  confident  that  the  standards 
provide  essentially  the  same  level  of 
protection  from  radiation  exposure  at 


both  sites,  as  the  exposure  limits  are  the 
same  for  both. 

Many  comments  requested 
consideration  of  issues  outside  the 
scope  of  our  authority  for  this 
rulemaking.  For  example,  a  number  of 
commenters  suggested  that  we  should 
explore  alternative  methods  of  waste 
disposal,  such  as  neutralising 
radionuclides.  Comments  also 
expressed  concern  regarding  risks  of 
transporting  radioactive  materials  to 
Yucca  Mountain.  Considerations  like 
these  all  are  outside  the  scope  of  this 
rulemaking.  Congress  delegated  to  us 
neither  the  authority  to  postpone  the 
promulgation  of  these  standards  in  &vor 
of  the  development  of  other  disposal 
methods  nor  the  regulation  of 
transportation  of  waste  to  Yucca 
Mountain. 

B.  What  Are  the  Sources  of  Radioactive 
Waste? 

Radioactive  wastes  result  from  the  use 
of  nuclear  fuel  and  other  radioactive 
materials.  Today,  we  are  issuing 
standards  pertaining  to  SNF,  HLW,  and 
other  radioactive  waste  (we  refer  to 
these  items  collectively  as  "radioactive 
materials"  or  "waste")  that  may  be 
stored  or  disposed  of  in  the  Yucca 
Mountain  repository.  (When  we  discuss 
storage  or  disposal  in  this  document  in 
reference  to  Yucca  Mountain,  please 
understand  that  no  decision  has  been 
made  regarding  the  acceptability  of 
Yucca  Mountain  for  storage  or  disposal. 
To  save  space  and  to  avoid  excessive 
repetition,  we  will  not  describe  Yucca 
Mountain  as  a  "potential"  repository; 
however,  we  intend  this  meaning  to 
apply.)  These  standards  apply  only  to 
facilities  on  the  Yucca  Mountain  site. 

Once  nuclear  reactions  have 
consumed  a  certain  percentage  of  the 
uranium  or  other  fissionable  material  in 
nuclear  reactor  fuel,  the  fuel  no  longer 
is  useful  for  its  intended  purpose.  It 
then  is  known  as  "spent"  nuclear  fuel 
(SNF).  Sources  of  SNF  include: 

(1)  Commercial  nuclear  power  plants; 

(2)  Government-sponsored  research 
and  development  programs  in 
universities  and  industry; 

(3)  Experimental  reactors,  such  as 
liquid  metal  fast  breeder  reactors  and 
high-temperature  gas-cooled  reactors; 

(4)  Federal  government-controlled, 
nuclear-materials  production  reactors; 

(5)  Naval  and  otner  Department  of 
Defense  reactors;  and 

(6)  U.S.-ovraed,  foreign  SNF. 

It  is  possible  to  recover  specific 
radionuclides  from  SNF  through 
"reprocessing,"  which  is  a  process  that 
dissolves  the  SNF,  thus  separating  the 
radionuclides  bom  one  another. 
Radionuclides  not  recovered  through 
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reprocessing  become  part  of  the  acidic 
liqud  wastes  that  DOE  plans  to  convert 
into  various  types  of  solid  materials. 
High-level  wastes  (HLW)  are  the  highly 
radioactive  liquid  or  solid  wastes  that 
result  from  reprocessing  SNF.  The  only 
commercial  reprocessing  facility  to 
operate  in  the  United  States,  the  Nuclear 
Fuel  Services  Plant  in  West  Valley,  New 
York,  closed  in  1972.  Since  then,  there 
has  been  no  reprocessing  of  commercial 
SNF  in  the  United  States.  In  1992.  DOE 
decided  to  phase  out  reprocessing  of  its 
SNF,  which  supported  the  defense 
nuclear  weapons  and  propulsion 
programs.  The  SNF  that  does  not 
undergo  reprocessing  prior  to  disposal 
becomes  the  waste  form. 

Where  is  the  waste  stored  now? 
Today,  storage  of  most  SNF  occurs  in 
water  pools  or  in  above-ground  dry 
concrete  or  steel  canisters  at  more  than 
70  commercial  nuclear-power  reactor 
sites  across  the  nation.  Approximately 
three  percent  of  SNF  is  produced  by 
DOE,  and  is  in  storage  at  several  DOE 
sites  (see  Appendix  A.  Figure  A-2.  of 
DOE's  Draft  Enviroimiental  Impact 
Statement  (DEIS)  for  Yucca  Moimtain 
(DOE/E1S-0250D,  Docket  No.  A-95-12, 
Item  V-A-4)).  The  storage  of  HLW 
occurs  at  Federal  facilities  in  Idaho, 
Washington,  South  Carolina,  and  New 
York. 

What  types  of  waste  will  be  placed 
into  Yucca  Mountain?  We  anticipate 
that  most  of  the  waste  emplaced  in 
Yucca  Moimtain  will  be  SNF  and 
solidified  HLW  (in  the  rest  of  this 
document,  HLW  will  refer  to  solidified 
HLW,  unless  otherwise  noted).  Under 
current  NRC  regulations  (10  CFR 
60.135),  hquid  HLW  must  be  sohdified, 
through  processes  such  as  vitrification 
(mining  the  waste  into  glass),  because 
non-solid  waste  forms  are  not  to  be 
stored  or  disposed  of  in  Yucca 
Mountain.  The  DOE  estimates  that,  by 
the  year  2010.  about  66,000  metric  tons 
of  SNF  and  284,000  cubic  meters 
(containing  450  million  curies  of 
radioactivity)  of  HLW  in  predispOsal 
form  and  2,900  cubic  meters  (containing 
235  million  curies)  of  the  disposable 
form  of  HLW  will  be  in  storage  at 
various  locations  around  the  country 
(DOE/RW-0006,  Rev.  13,  December 
1997).  For  more  information,  see  the 
waste  descriptions  in  Appendix  A  of 
DOEs  DEIS  for  Yucca  Mountain  (DOE/ 
EIS-0250D,  Docket  No.  A-95-12,  Item 
V-A-4). 

In  the  future,  other  types  of 
radioactive  materials  could  be  identified 
for  storage  or  disposal  in  the  Yucca 
Mountain  repository.  These  materials 
include  highly  radioactive  low-level 
waste  (LLW),  known  as  "greater-than- 
Class-C  waste,"  and  excess  plutonium 


or  othm  fissile  materials  resiilting  from 
the  dismantlement  of  nuclear  weapons. 
Because  the  plans  for  the  disposal  of 
these  materials  have  not  been  finalized, 
neither  NRC  nor  DOE  has  analyzed  their 
impact  upon  the  design  and 
performance  of  the  disposal  system. 
However,  regardless  of  the  types  of 
radioactive  materials  that  finally  are 
disposed  of  in  Yucca  Moimtain,  the 
disposal  system  must  comply  with  40 
CFR  part  197. 

C.  What  Types  of  Health  Effects  Can 
Radiation  Cause? 

Ionizing  radiation  can  cause  a  variety 
of  health  effects,  which  can  be  either 
"non-stochastic"  or  "stochastic."  Non- 
stochastic  efiects  are  those  for  which  the 
damage  increases  with  increasing 
exposure,  such  as  destruction  of  cells  or 
reddening  of  the  skin.  These  effects 
appear  in  cases  of  exposure  to  large 
amoimts  of  radiation.  Stochastic  effects 
are  associated  with  long-term  exposure 
to  low  levels  of  radiation.  The  types  or 
severity  of  stocdiastic  effects  does  not 
depend  on  the  amoimt  of  exposure. 
Instead,  the  chance  that  a  stochastic 
efiisct,  such  as  cancer,  will  occur  is 
assumed  to  increase  Math  increasing 
exposme.  For  a  detailed  discussion  of 
potential  health  effects  related  to 
exposure  to  radiation,  see  the  preamble 
to  the  proposed  rule  (64  FR  46978- 
46979)  and  Chapter  6  of  the  BID. 

Teratogenic  effects  can  occur 
following  fetal  exposure.  We  believe 
that  fetuses  are  more  sensitive  than  are 
adidts  to  the  induction  of  cancer  by 
radiation  (see  Chapter  6.5  of  the  BID). 
The  fetus  also  is  subject  to  radiation- 
induced  physical  malformations,  such 
as  small  brain  size  (microencephaly), 
small  head  size  (microcephaly),  eye 
malformations,  and  slow  growth  prior  to 
birth.  Recent  studies  have  focused  on 
the  apparently  increased  risk  of  severe 
mental  retardation  (as  measured  by  the 
inteUigence  quotient).  These  studies 
indicate  that  the  sensitivity  of  the  fetus 
is  greatest  during  8  to  IS  weeks 
following  conception  and  continues,  at 
a  lower  level,  between  16  and  25 
weeks.'  We  do  not  know  exactly  the 
relationship  between  mental  retardation 
and  dose;  however,  we  believe  it 
prudent  to  assume  that  there  is  a  linear, 
non-threshold,  dose-response 
relationship  between  these  effects  and 
the  dose  delivered  to  the  fetus  during 
the  8-to  15- week  period  (see  Chapter  6.5 
of  the  BID). 

The  NAS  published  its  reviews  of 
human  health  risks  bom  exposure  to 


low  levels  of  ionizing  radiation  in  a 
series  of  reports  issued  between  1972 
and  1990.  However,  scientists  still  do 
not  agree  on  how  best  to  estimate  the 
probabiUty  of  cancer  occurring  as  a 
residt  of  the  doses  encountered  by 
members  of  the  public  ^  because  it  is 
necessary  to  base  estimates  of  these 
effects  on  the  effects  observed  at  higher 
doses  (such  as  effects  seen  in  the 
siuvivors  of  the  Hiroshima  and  Nagasaki 
atomic  bombs).  Many  organizations, 
including  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP),  the  International  Commission 
on  Radiological  Protection  (ICRP),  the 
United  Nations  Scientific  Committee  on 
the  Effects  of  Atomic  Radiation 
(UNSCEAR),  and  the  National 
Radiological  Protection  Board  of  the 
United  Kingdom,  have  recommended 
the  use  of  the  linear  non-threshold 
model  for  estimating  cancer  risks. 

Over  the  last  decade,  the  scientific 
conununity  has  performed  an  extensive 
reevaluation  of  the  doses  and  effects  in 
the  Hiroshima  and  Nagasaki  survivors 
(see  Chapter  6.3  of  the  BID).  These 
studies  have  resulted  in  increased 
estimates  (roughly  threefold  between 
1972  and  1990)  of  the  extrapolated  risk 
of  cancer  occurring  because  of  exposure 
to  environmental  (background)  levels  of 
radiation.  Nonetheless,  the  estimated 
number  of  health  efiiacts  induced  by 
small  incremental  doses  of  radiation 
above  natural  backgroimd  levels 
remains  small  compared  with  the  total 
number  of  fatal  cancers  that  occur  fit>m 
other  caiises.  In  addition,  because 
cancers  that  result  from  exposine  to 
radiation  are  the  same  as  those  that 
result  from  other  causes,  it  may  never  be 
possible  to  identify  them  in  hiunan 
epidemiological  studies  (see  Chapter  6 
of  the  BID  and  the  example  discussed 
later  in  this  section).  This  difficulty  in 
identifying  stochastic  radiation  effects 
does  not  mean  that  such  effects  do  not 
occiu".  It  also  is  possible,  however,  that 
effects  do  not  occur  as  a  result  of  these 
small  doses.  That  is,  there  might  be  an 
exposiue  level  below  which  there  is  no 
additional  risk  above  the  risk  posed  by 
natural  background  radiation.  Sufficient 
data  to  prove  either  possibility 
scientifically  is  lacking.  Thus,  we 
believe  that  the  best  approach  is  to 
assume  that  the  risk  of  cancer  increases 
linearly  starting  at  zero  dose.  In  other 


'  Health  EfTecU  of  Exposure  to  Low  Levels  of 
Ionizing  Radiation,  National  Academy  Press, 
Washington,  DC,  1990. 


■  The  risk  of  interest  is  not  at  or  near  zero  dose, 
but  that  due  to  small  increments  of  dose  above  the 
pre-existing  background  level.  Background  in  the 
U.S.  is  typically  about  3  millisieverts  (mSv),  that  is, 
300  millirem  (mrem),  effective  dose  equivalent  per 
year,  or  0.2  Sv  (20  rem)  in  a  lifetime.  Approximately 
two-thirds  of  this  dose  is  due  to  radon,  and  the 
balance  comes  from  cosmic,  terreatrial,  and  internal 
sources  of  exposure. 
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words,  any  increase  in  exposiu-e  to 
ionizing  radiation  results  in  a  constant 
and  proportionate  increase  in  the 
potential  for  developing  cancer. 

The  NAS  Report  stated  that  radiation 
causes  about  five  cancers  for  every 
severe  hereditary  disorder  caused  by 
radiation  exposure.  Also,  NAS 
concluded  that  nonfatal  cancers  are 
more  common  than  fatal  cancers. 
Despite  this  conclusion,  NAS  cited  an 
ICRP  study  that  judged  that  non-fatal 
cancers  contribute  less  to  overall  health 
impact  than  fetal  cancers  "because  of 
their  lesser  severity  in  the  affected 
individuals."  (NAS  Report  pp.  37-39). 
We  based  our  risk  estimates  for 
exposiue  of  the  population  to  low-dose- 
rate  radiation  on  fatal  cancers  rather 
than  on  all  cancers  for  the  same  reasons 
enumerated  by  NAS. 

For  radiation-protection  piuposes,  we 
estimate  (using  a  linear,  non-threshold, 
dose-response  model)  an  average  risk  for 
a  member  of  the  U.S.  population  of  5.75 
in  100  (5.75  x  10-^)  fatal  cancers  per 
sievert  (Sv) '  (5.75  x  iO-«  fatal  cancers 
per  rem)  delivered  at  low  dose  rates." 
For  this  calculation,  as  long  as  the 
exposiue  rate  is  low,  the  number  of 
incremental  cancers  depends  on  the 
amount  of  radiation  received,  not  the 
time  period  over  which  the  dose  is 
delivered,  because  the  linear  non- 
threshold  model  assumes  that  any 
incremental  dose  carries  a  risk  (see 
Chapter  6.3  of  the  BID).  For  example,  if 
100,000  people  randomly  chosen  fiom 
the  U.S.  population  each  received  a 
uniform  dose  of  1  millisievert  (mSv)  (0.1 
rem)  to  the  entire  body  at  a  rate 
equivalent  to  that  observed  from  natural 
background  sources,  the  assumption  is 
that  approximately  five  to  six  people 
will  die  of  cancer  during  their 
remaining  lifetimes  because  of  that 
exposure.  These  five  to  six  deaths  are  in 
addition  to  the  roughly  20,000  fatal 
cancers  that  would  occur  in  the  same 
population  from  other  causes.  The  risk 
of  fatal  childhood  cancer  that  results  . 
from  exposure  while  in  the  fetal  stage  is 
about  3  in  100  (3  x  10-^)  per  Sv  (that 
is,  3  X  10- <  effects  per  rem).  The  risk 
of  severe  hereditary  effects  in  offspring 
is  estimated  to  be  about  1  x  10-^  per  Sv 


'The  traditional  unit  for  dose  equivalent  has  been 
the  rem.  The  unit  "sievert"  (Sv),  a  unit  in  the 
International  System  of  Units  that  was  adopted  in 
1979  by  the  General  Conference  on  Weights  and 
N4ea8ures,  is  now  in  general  use  throughout  the 
world.  One  sievert  equals  100  rem.  The  preilx 
"milli"  (m)  means  one-thousandth.  The  individual- 
protection  limit  being  finalized  today  may  be 
expressed  equivalently  in  either  unit. 

"  "Low  dose  rates"  here  refers  to  dose  rates  on  the 
order  of  or  less  than  those  from  background 
radiation. 


(1  X  10  -  «  effects  per  rem). «  The  risk  of 
severe  mental  retardation  from  doses  to 
a  fetus  is  estimated  to  be  greater  per  unit 
dose  than  the  risk  of  cancer  in  the 
general  population.  ^°  However,  the 
period  of  increased  sensitivity  is  much 
shorter.  Hence,  at  a  constant  exposure 
rate,  fatal  cancer  risk  in  the  general 
population  remains  the  dominant  factor. 
Please  see  the  BID  for  more  details  on 
this  subject. 

Of  course,  our  risk  estimates  do 
contain  some  uncertainty.  A  recent 
uncertainty  analysis  published  by  NCRP 
(NCRP  Report  126,  Docket  A-95-12, 
Item  II-A-13)  estimated  that  the  actual 
risk  of  cancer  from  whole-body 
exposure  to  low  doses  of  radiation  could 
be  between  1.5  times  higher  and  4.8 
times  lower  (at  the  90-percent 
confidence  level)  than  our  basic 
estimate  of  5.75x10-2  per  Sv  (5.75  x 
10-*  per  rem).  The  risks  of  genetic 
abnormalities  and  mental  retardation 
are  less  well  known  than  those  for 
cancer.  Thus,  they  may  include  a  greater 
degree  of  imcertainty.  Further,  existing 
epidemiological  data  does  not  rule  out 
the  existence  of  a  threshold.  If  there  is 
a  threshold,  exposures  below  that  level 
would  pose  no  additional  risk  above  the 
risk  posed  by  natural  backgroimd 
radiation.  However,  in  spite  of 
uncertainties  in  the  data  and  its 
analysis,  estimates  of  the  risks  from 
exposure  to  low  levels  of  ionizing 
radiation  are  known  more  clearly  than 
are  those  for  virtually  any  other 
environmental  carcinogen.  See  Chapter 
6  of  the  BID. 

D.  What  Are  the  Major  Features  of  the 
Geology  of  Yucca  Mountain  and  the 
Disposal  System? 

The  geology.  Yucca  Mountain  is  in 
southwestern  Nevada  approximately 
100  miles  northwest  of  Las  Vegas.  The 
eastern  part  of  the  site  is  on  NTS.  The 
northwestern  part  of  the  site  is  on  the 
Nellis  Air  Force  Range.  The 
southwestern  part  of  the  site  is  on 
Bureau  of  Land  Management  land.  The 
area  has  a  desert  climate  with 
topography  typical  of  the  Basin  and 
Range  province.  For  more  detailed 


•The  risk  of  severe  hereditary  effects  in  the  first 
two  generations,  for  exposure  of  the  reproductive 
part  of  the  population  (with  both  parents  exposed), 
is  estimated  to  be  5  x  10"'  per  Sv  (5  x  10"'  per 
rem).  For  all  generations,  the  risk  is  estimated  to  be 
1.2  X  10-2  per  Sv  (1.2  x  lO"*  per  rem).  For 
exposure  of  the  entire  population,  which  includes 
individuals  past  the  age  of  normal  child-bearing, 
each  estimate  is  reduced  to  40%  of  the  cited  value. 

>°  Assuming  a  linear,  non-threshold  dose 
response,  estimated  risk  for  mental  retardation  due 
to  exposure  during  the  8th  through  ISth  week  of 
gesution  is  4  x  10  - '  per  Sv  (4  x  lO  - '  per  rem); 
under  th^isame  assumption,  the  estimated  risk  from 
the  16th  to  25th  week  is  1  xlO->perSv(l  xlQ-i 
per  rem). 


descriptions  of  Yucca  Mountain's 
geologic  and  hydrologic  characteristics, 
and  the  disposal  system,  please  see 
chapter  7  of  the  BID  and  the  preamble 
to  the  proposed  rule  (64  FR  46979- 
46980).  These  documents  are  in  the 
docket  for  this  rulemaking  (Docket  No. 
A-95-12,  Items  III-B-2,  V-B-1). 

Yucca  Mountain  is  made  of  layers  of 
ashfalls  from  volcanic  eruptions  that 
happened  more  than  10  million  years 
ago.  The  ash  consolidated  into  a  rock 
typeicalled  "tuff,"  which  has  varying 
degrees  of  compaction  and  fracturing 
depending  upon  the  degree  of 
"welding"  caused  l)y  temperature  and 
pressure  when  the  ash  was  deposited. 
Regional  geologic  forces  have  tilted  the 
tuff  layers  and  formed  Yucca 
Mountain's  crest  (Yucca  Mountain's 
shape  is  a  ridge  rather  than  a  peak). 
Below  the  tuff  is  cartxmate  rock  formed 
from  sediments  laid  down  at  the  bottom 
of  ancient  seas  that  existed  in  the  area. 

There  are  two  general  hydrologic 
zones  within  and  below  Yucca 
Mountain.  The  upper  zone  is  called  the 
"unsaturated  zone"  because  the  pore 
spaces  and  fractures  within  the  rock  are 
not  filled  entirely  with  water.  Below  the 
unsaturated  zone,  beginning  at  the  water 
table,  is  the  "saturated  zone,"  in  which 
water  completely  fills  the  pores  and 
fractures.  Fractures  in  both  zones  could 
act  as  pathways  that  allow  for  faster 
contaminant  transport  than  would  the 
pores.  The  EKDE  plans  to  build  the 
repository  in  the  unsaturated  zone  about 
300  meters  below  the  siuface  and  about 
300  to  500  meters  above  the  water  table 
(DOE  Viabihty  Assessment  (DOE/VA), 
Docket  No.  A-95-12,  Item  V-A-5). 

There  are  two  major  aquifers  in  the 
saturated  zone  under  Yucca  Mountain. 
The  upper  one  is  in  tuff.  The  lower  one 
is  in  carbonate  rock.  Regional  ground 
water  in  the  vicinity  of  Yucca  Mountain 
is  believed  to  flow  generally  in  a  south- 
southeasterly  direction.  See  Chapters  7 
and  8  of  the  BID  for  a  fuller  discussion 
of  the  aquifers  and  the  other  geologic 
attributes  of  the  Yucca  Mountain  region. 

The  disposal  system.  The  NAS  Report 
described  the  current  concept  of  the 
potential  disposal  system  as  a  system  of 
engineered  barriers  for  the  disposal  of 
radioactive  waste  located  in  the  geologic 
setting  of  Yucca  Mountain  (NAS  Report 
pp.  23-27).  Based  on  DOE's  current 
design,  entry  into  the  repository  for 
waste  emplacement  would  be  on 
gradually  downward  sloping  ramps  that 
enter  the  side  of  Yucca  Mountain. 
Section  114(d)  of  the  NWPAA  limits  the 
capacity  of  the  repository  to  70,000 
metric  tons  of  SNF  and  HLW.  Current 
DOE  plans  project  that  about  90  percent 
(by  mass)  would  be  commercial  SNF; 
and  10  percent  would  be  defense  HLW 
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(NAS  Report  p.  23).  The  NAS  further 
stated  that  within  100  years  after  initial 
emplacement  of  waste,  the  repository 
would  be  sealed  by  closing  the  opening 
to  each  of  the  tunnels  and  sealing  the 
entrance  ramps  and  shafts  (NAS  Report 
pp.  23,  26). 

We  expect  the  engineered  barrier 
system  to  consist  of  at  least  the  waste 
form  (SNF  assemblies  or  borosilicate 
glass  containing  the  HLW),  internal 
stabilizers  for  the  SNF  assemblies,  and 
the  waste  packages  holding  the  wastfe. 
Spent  nuclear  fuel  assemblies  consist  of 
uranium  oxide,  fissioQ  products,  fuel 
cladding,  and  support  hardware,  all  of 
which  will  be  radioactive  (see  the  What 
are  the  Sources  of  Radioactive  Waste? 
section  above). 

E.  Background  on  and  Summary  of  the 
NAS  Report 

Section  801(a)(2)  of  the  EnPA  directs 
us  to  contract  with  NAS  to  conduct  a 
study  to  provide  findings  and 
recommendations  on  reasonable 
standards  for  protection  of  public  health 
and  safety.  Section  801(a)(2)  specifically 
calls  for  NAS  to  address  the  following 
three  issues: 

(A)  Whether  a  health-based  standard 
based  upon  doses  to  individual 
members  of  the  public  from  releases  to 
the  accessible  environment  (as  that  term 
is  defined  in  the  regulations  contained 
in  subpart  B  of  part  191  of  title  40,  Code 
of  Federal  Regulations,  as  in  effect  on 
November  18, 1985)  will  provide  a 
reasonable  standard  for  protection  of  the 
health  and  safety  of  the  general  public; 

(B)  Whether  it  is  reasonable  to  assume 
that  a  system  for  post-closure  oversight 
of  the  repository  can  be  developed, 
based  upon  active  institutional  controls, 
that  will  prevent  an  unreasonable  risk  of 
breaching  the  repository's  engineered  or 
geologic  barriers  or  increasing  the 
exposure  of  individual  members  of  the 
public  to  radiation  beyond  allowable 
limits;  and 

(C)  Whether  it  is  possible  to  make 
scientifically  supportable  predictions  of 
the  probability  that  the  repository's 
engineered  or  geologic  barriers  will  be 
breached  as  a  result  of  human  intrusion 
over  a  period  of  10,000  years. 

On  August  1, 1995.  NAS  submitted  to 
us  its  report,  entiUed  "Technical  Bases 
for  Yucca  Mountain  Standards."  The 
NAS  Report  is  available  for  review  in 
the  docket  (Docket  No.  A-95-12.  Item 
n-A-l)  and  the  information  files 
described  earlier.  You  can  order  the 
report  from  the  National  Academy  Press 
by  calling  800-624-6242  or  on  the 
World  Wide  Web  at  http:// 
www.nap.edu/catalog/4943.html. 


1.  What  Were  NAS's  Findings 
("Conclusions")  and  Recommendations? 

The  NAS  Report  contained  a  number 
of  conclusions  and  recommendations. 
(The  EnPA  used  the  term  "findings;" 
however,  the  NAS  Report  used  the  term 
"conclusions").  A  sunmiary  of  NAS's 
conclusions  appears  below.  See  pages 
1-14  of  the  NAS  Report,  or  the  preamble 
to  our  proposed  rule  (64  FR  46980),  for 
a  list  of  NAS's  conclusions  and 
recommendations.  For  details  on  public 
participation  in  our  review  of  the  NAS 
Report,  please  see  the  preamble  to  the 
proposed  rule  (64  FR  46980-46981). 

Conclusions.  The  conclusions  in  the 
Executive  Summary  of  the  NAS  Report 
(pp.  1-14)  were: 

(a)  "That  an  individual-risk  standard 
would  protect  public  health,  given  the 
particular  characteristics  of  the  site, 
provided  that  policy  makers  and  the 
public  are  prepared  to  accept  that  very 
low  radiation  doses  pose  a  negligibly 
small  risk"  Qater  termed  "negligible 
incremental  risk").  (This  conclusion  is 
the  response  to  the  issue  Congress 
identified  in  EnPA  Section 
801(a)(2)(A)); 

(b)  That  the  Yucca  Moimtain-related 
"physical  and  geologic  processes  are 
sufficiently  quantifiable  and  the  related 
uncertainties  sufficiently  boimdable  that 
the  performance  can  be  assessed  over 
time  frames  during  which  the  geologic 
system  is  relatively  stable  or  varies  in  a 
boundable  manner;" 

(c)  "That  it  is  not  possible  to  predict 
on  the  basis  of  scientific  analyses  the 
societal  factors  required  for  an  exposure 
scenario.  Specifying  exposure  scenarios 
therefore  requires  a  policy  decision  that 
is  appropriately  made  in  a  rulemaking 
process  conducted  by  EPA;" 

(d)  "That  it  is  not  reasonable  to 
assume  that  a  system  for  post-closure 
oversight  of  the  repository  can  be 
developed,  based  on  active  institutional 
controls,  that  will  prevent  an 
unreasonable  risk  of  breaching  the 
repository's  engineered  barriers  or 
increasing  the  exposure  of  individual 
members  of  the  public  to  radiation 
beyond  allowable  limits."  (This 
conclusion  is  the  response  to  the  issue 
Congress  identified  in  EnPA  section 
801(a)(2)(B)); 

(e)  "That  it  is  not  possible  to  make 
scientifically  supportable  predictions  of 
the  probability  that  a  repository's 
engineered  or  geologic  barriers  will  be 
breached  as  a  result  of  human  intrusion 
over  a  period  of  10,000  years."  (This 
conclusion  is  the  response  to  the  issue 
Congress  identified  in  EnPA  Section 
801(a)(2)(C));  and 

(f)  "That  there  is  no  scientific  basis  for 
incorporating  the  ALARA  (as  low  as 


reasonably  achievable)  principle  into 
the  EPA  standard  or  USNRC  (U.S. 
Nuclear  Regulatory  Commission) 
regulations  for  the  repository." 

Recommendations.  The 
recommendations  in  the  Executive 
Simimary  of  the  NAS  Report  were: 

(a)  "The  use  of  a  standard  that  sets  a 
limit  on  the  risk  to  individuals  of 
adverse  health  effects  from  releases  from 
the  repository;" 

(b)  "That  tne  critical-group  approach 
be  used"; 

(c)  "That  compliance  assessment  be 
conducted  for  the  time  when  the 
greatest  risk  occurs,  within  the  limits 
imposed  by  long-term  stability  of  the 
geologic  environment;"  and 

(d)  "That  the  estimated  risk  calculated 
from  the  assumed  intrusion  scenario  be 
no  greater  than  the  risk  limit  adopted  for 
the  undisturbed-repository  case  because 
a  repository  that  is  suitable  for  safe  long- 
term  disposal  should  be  able  to  continue 
to  provide  acceptable  waste  isolation 
after  some  type  of  intrusion." 

Other  Conclusions  and 
Recommendations.  The  NAS  made 
other  conclusions  and  recommendations 
in  addition  to  those  listed  above.  Most 
of  them  were  related  to  or  supported 
those  presented  in  the  Executive 
Summary. 

m.  What  Does  Our  Final  Rule  Do? 

Our  rule  establishes  public  health  and 
safety  standards  governing  the  storage 
and  disposal  of  SNF,  HLW,  and  other 
radioactive  material  in  the  repository  at 
Yucca  Mountain,  Nevada. 

As  noted  earlier,  section  801(a)(1)  of 
the  EnPA  gives  us  rulemaking  authority 
to  set  "public  health  and  safety 
standards  for  the  protection  of  the 
public  from  releases  from  radioactive 
materials  stored  or  disposed  of  in  the 
repository  at  the  Yucca  Moimtain  site." 
The  statute  also  directs  us  to  develop 
standards  "based  upon  and  consistent 
with  the  findings  and  recommendations 
of  the  National  Academy  of  Sciences." 
Section  801(a)(2)  of  the  EnPA  directs  us 
to  contract  with  NAS  to  conduct  a  study 
to  provide  findings  and 
recommendations  on  reasonable 
standards  for  protection  of  the  public 
health  and  safety.  Because  the  EnPA 
directs  us  to  act  "based  upon  and 
consistent  with"  NAS's  findings,  a 
major  issue  in  this  rulemaking  is 
whether  we  must  follow  NAS's  findings 
and  reconunendations  without 
exception  or  whether  we  have 
discretionary  decision-making 
authority. 

As  we  discussed  in  the  preamble  to 
the  proposed  rule,  we  believe  we  have 
discretionary  decision-making  authority 
and,  therefore,  are  not  required  to  adopt. 
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without  exception,  NAS's  findings  and 
recommendations.  See  64  FR  46981- 
46983  for  this  discussion.  As  a  practical 
matter,  the  difficulty  of  resolving  this 
issue  is  reduced  because  NAS  expressed 
some  of  the  findings  and 
recommendations  in  a  non-binding 
manner.  In  other  words,  in  many 
instances  NAS  either  stated  its  findings 
and  recommendations  as  starting  points 
for  the  rulemaking  process  or 
recognized  those  recommendations  that 
involve  public  policy  issues  that  are 
addressed  more  properly  in  this  public 
rulemaking  proceeding.  However,  the 
report  also  contains  some  findings  and 
recommendations  stated  in  relatively 
definite  terms.  These  issues  present 
most  squarely  the  question  of  whether 
we  are  to  treat  all  of  NAS's  findings  and 
recommendations  as  binding. 

Whether  the  EnPA  binds  us  to 
following  exactly  NAS's  findings  and 
recommendations  is  a  question  that 
warrants  close  attention  because  it 
affects  the  scope  of  our  rulemaking.  If 
we  must  follow  every  view  expressed  in 
the  NAS  Report,  we  would  have  to  treat 
any  such  issue  as  having  been  addressed 
conclusively  by  NAS.  We  would  not 
need  to  entertain  public  comment  upon 
the  affected  issues  because  the  outcome 
would  be  predetermined  by  NAS. 

We  believe  the  EnPA  does  not  bind  us 
absolutely  to  follow  the  NAS  Report. 
Instead,  we  used  it  as  the  starting  point 
for  this  rulemaking.  As  Congress 
directed,  today's  rule  is  based  upon  and 
consistent  with  the  NAS  findings  and 
recommendations.  We  were  guided  by 
the  panel's  findings  and 
recommendations  because  of  the  special 
role  Congress  gave  it  and  because  of 
NAS's  scientific  expertise.  However,  the 
entirety  of  oiu-  standards  is  the  subject 
of  this  rulemaking.  Therefore,  we  have 
not  treated  the  views  expressed  by  NAS 
as  necessarily  dictating  the  outcome  of 
this  rulemaking,  thereby  foreclosing 
public  scrutiny  of  important  issues.  For 
the  reasons  described  below,  we  believe 
this  interpretation  of  the  EnPA  is  both 
consistent  with  the  statute  and  prudent, 
because  it  avoids  potential 
constitutional  issues.  Further,  this 
interpretation  supports  an  important 
EPA  policy  objective  and  legal 
obligation:  Ensuring  an  opportunity  for 
public  input  regarding  all  aspects  of  the 
issues  presented  in  this  rulemaking. 

Section  801(a)(2)  of  the  EnPA  requires 
NAS  to  provide  "findings  and 
recommendations  on  reasonable 
standards  for  protection  of  the  public 
health  and  safety."  This  section  of  the 
EnPA  calls  for  NAS  to  address  three 
specific  issues;  however.  Congress  did 
not  place  any  restrictions  on  other 
issues  NAS  could  address.  The  report  of 


the  Congressional  conferees 
luderscored  that  "the  (NAS)  would  not 
be  precluded  frt>m  addressing  additional 
questions  or  issues  related  to  the 
appropriate  standards  for  radiation 
protection  at  Yucca  Mountain  beyond 
those  that  are  specified."  (H.R.  Rep.  No. 
102-1018, 102nd  Cong..  2d  Sess.  391 
(1992)).  Thus,  given  the  potentially 
imlimited  scope  of  NAS's  inquiry  under 
the  statute,  it  could  have  provided 
findings  and  recommendations  that 
would  dictate  literally  all  aspects  of  the 
public  health  and  safety  standards  for 
Yucca  Mountain,  rendering  our  function 
a  merely  ministerial  one. 

Section  801(a)(1)  of  the  EnPA  plainly 
gives  us  the  authority  to  issue,  by 
rulemaking,  public  health  and  safety 
standards  for  Yucca  Moimtain.  If  at  the 
same  time  that  Congress  gave  NAS  the 
authority  to  provide  findings  and 
recommendations  on  any  issues  related 
to  the  Yucca  Mountain  public  health 
and  safety  standards,  Congress  also 
intended  that  NAS's  findings  and 
recommendations  would  bind  us,  then 
Congress  effectively  would  have 
delegated  to  NAS  a  standard-setting 
authority  that  overrides  our  rulemaking 
authority.  Carried  to  its  logical 
conclusion,  under  this  view  of  the 
statute,  NAS  would  have  authority  to 
establish  the  public  health  and  safety 
standards  without  a  public  rulemakhig 
process.  Congress'  direction  to  EPA  to 
set  standards  "by  rule"  would  be 
unnecessary  or  relatively  meaningless.  It 
is  both  reasonable  and  appropriate  to 
resolve  this  tension  in  the  statute  by 
interpreting  NAS's  findings  and 
recommendations  as  non-binding,  but 
highly  influential,  expert  guidance  to 
inform  our  rulemaking. 

Thus,  we  do  not  believe  the  statute 
forces  our  rulemaking  to  adopt 
mechanically  NAS's  reconunendations 
as  standards.  If  it  did.  the  statutory 
provisions  would  allow  us  to  consider 
only  those  issues  that  NAS  did  not 
address.  Further,  the  provisions  calling 
for  us  to  use  standard  rulemaking 
procedures  in  issuing  the  standards 
would  be  unnecessary  to  reach  results 
that  NAS  already  established.  We 
consider  the  NAS  Report's  explicit 
references  to  decisions  that  should  be 
made  during  the  rulemaking  process  to 
be  support  for  our  position. 

The  EnPA  conference  report  also 
reveals  that  Congress  did  not  intend  to 
limit  our  rulemaking  discretion.  The 
conference  report  clarifies  that  Congress 
intended  NAS  to  provide  "expert 
scientific  guidance"  on  the  issues 
involved  in  our  rulemaking  and  that 
Congress  did  not  intend  for  NAS  to 
establish  the  specific  standards: 


The  Conferees  do  not  intend  for  the 
National  Academy  of  Sciences,  in  making  its 
recommendations,  to  establish  specific 
standards  for  protection  of  the  public  but 
rather  to  provide  expert  scientiBc  guidance 
on  the  issues  involved  in  establishing  those 
standards.  Under  the  provisions  of  section 
801,  the  authority  and  responsibility  to 
establish  the  standards,  pursuant  to 
rulemaking,  would  remain  with  the 
Administrator,  as  is  the  case  under  existing 
law.  The  provisions  of  section  801  are  not 
intended  to  limit  the  Administrator's 
discretion  in  the  exercise  of  his  authority 
related  to  public  health  and  safety  issues. 
(H.R.  Rep.  No.  102-1018,  p.  391)' 

Our  interpretation  of  the  EnPA  as  not . 
limiting  the  issues  for  consideration  in 
this  rulemaking  is  consistent  with  the 
views  we  expressed  to  Congress  during 
deliberations  over  the  legislation.  The 
Chair  of  the  Senate  Subcommittee  on 
Nuclear  Regulation  requested  our  views 
regarding  the  bill  reported  by  the 
conference  committee.  The  Deputy 
Administrator  of  EPA  indicated  the 
NAS  Report  would  provide  helpful 
input.  Moreover,  the  Deputy 
Administrator  pointed  to  the  language, 
cited  above,  stating  the  intent  of  the 
conferees  not  to  limit  our  rulemaking 
discretion  and  assured  Congress  that 
any  standards  for  radioactive  materials 
that  we  ultimately  issue  would  be  the 
subject  of  public  coounent  and 
involvement  and  would  fully  protect 
human  health  and  the  environment  (138 
Cong.  Rec.  33.955  (1992)). 

Our  interpretation  also  is  consistent 
with  the  role  that  both  NAS  and 
Congress  understood  NAS  would  fulfill. 
During  the  Congressional  deliberations 
over  the  legislation.  NAS  informed 
Congress  that  while  it  woidd  conduct 
the  study,  it  would  not  assume  a 
standard-setting  role  because  such  a  role 
is  properly  the  responsibility  of 
government  officials.  (138  Cong.  Rec. 
33,953  (1992))  Our  interpretation  of  the 
NAS  Report  also  avoids  implicating 
potentially  significant  constitutional 
issues.  Construing  the  EnPA  as 
delegating  to  NAS  the  responsibility  to 
determine  the  health  and  safety 
standards  at  Yucca  Moimtain  may 
violate  the  Appointments  Clause  of  the 
Constitution  (Art.  II,  sec.  2.  d.  2),  which 
imposes  restrictions  against  giving 
Federal  governmental  authority  to 
persons  not  appointed  in  compliance 
with  that  Clause.  In  addition,  the 
Constitution  places  restrictions  arising 
under  the  separation  of  powers  doctrine 
upon  the  delegation  of  governmental 
authority  to  persons  not  part  of  the 
Federal  government.  We  are  not 
concluding,  at  this  time,  that  an 
alternative  interpretation  necessarily 
would  run  afoul  of  constitutional  limits. 
We  believe,  however,  that  it  is 
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reasonable  both  to  assume  that  Congress 
intended  to  avoid  these  issues  when  it 
adopted  section  801  of  the  EnPA  and  to 
interpret  the  EnPA  accordingly. 

In  sununary,  we  do  not  believe  we 
must,  in  this  rulemaking,  adopt  all  of 
NAS's  findings  and  recommendations. 
The  statute  does,  however,  give  NAS  a 
special  role.  As  noted  previously,  NAS's 
findings  and  recommendations  were 
instrumental  in  this  rulemaking.  Our 
proposal  is  consistent  with  those 
findings  and  recommendations.  We 
included  many  of  the  findings  and 
recommendations  in  this  rule.  We 
tended  to  give  greatest  weight  to  NAS's 
judgments  about  issues  having  a  strong 
scientific  component,  the  area  in  which 
NAS  has  its  greatest  expertise.  In 
addition,  we  reached  final 
determinations  that  are  congruent  with 
NAS's  analysis  whenever  we  could  do 
so  without  departing  boin  the 
Congressional  delegation  of  authority  to 
us  to  promulgate,  by  rule,  public  health 
and  safety  standards  for  protection  of 
the  public.  We  believe  our  mandate 
from  Congress  required  the 
consideration  of  public  comments  and 
the  Exercise  of  our  own  expertise  and 
discretion. 

We  requested  public  comments 
concerning:  how  we  should  view  and 
weigh  NAS's  findings  and 
recommendations  in  the  context  of  the 
specific  issues  presented  in  this 
rulemaking;  whether  we  have  given 
proper  consideration  to  NAS's  findings 
and  recommendations;  and  whether  we 
should  give  them  more  or  less  weight, 
and  what  the  residting  outcome  should 
be. 

We  received  many  comments 
regarding  our  EnPA  authority  and  our 
interpretation  of  the  NAS  Report. 
Several  conmients  took  issue  with  our 
reasons  for  not  simply  adopting  each  of 
the  NAS  recommendations  veihatim 
and  stated  that  we  are  bound  to  do  so. 
One  comment  asserted  that  our 
reasoning  "exaggerates  the  impact  of  the 
NAS  Report"  on  our  rulemaking  , 

authority.  However,  these  comments 
generally  recognized  that  we  can  depart 
from  the  NAS  panel's  recommendations 
if  it  specifically  stated  that  policy 
considerations  could  play  a  role  in  the 
decision,  or  if  the  recommendation  at 
issue  otherwise  was  not  definitive  (e.g., 
there  was  disagreement  among  the  panel 
members).  In  particiUar,  some 
comments  suggested  that  we  cannot 
include  any  provision  if  NAS  did  not 
recommend  it.  We  disagree  with  this 
position.  In  the  preamble  to  the 
proposed  rule,  we  clearly  stated  our 
intentions  regarding  our  use  of  the  NAS 
Report  (see  64  FR  46980-46983).  We 
gave  the  NAS  Report  special 


consideration  as  "expert  scientific 
guidance."  However,  as  discussed 
above,  we  do  not  believe  that  Congress 
intended  the  NAS  Report  to  bind  us 
absolutely.  We  note  that  NAS,  in  its 
comments  on  our  proposed  rule,  did  not 
offer  an  opinion  on  tUs  point.  Also, 
NAS  acknowledges  in  several  places  in 
its  report  that,  for  policy  or  other 
reasons,  we  may  elect  to  take 
approaches  that  differ  fr^m  its 
recommendations.  These  statements 
show  NAS  did  not  consider  its 
recommendations  to  be  binding 
directions  to  EPA.  The  NAS  did. 
however,  identify  aspects  of  the 
proposal  it  believes  are  inconsistent 
with  its  recommendations.  A  copy  of 
NAS's  comments  on  the  proposal  is  in 
the  docket  (Docket  No.  A-gS-12,  Item 
IV-D-31).  See  the  Response  to 
Conaments  doctiment  for  additional 
discussion  of  comments  regarding  our 
incorporation  of  the  NAS 
recommendations  (Docket  No.  A-95-12, 
Item  V-C-1). 

The  following  sections  describe  our 
public  health  and  safety  standards  for 
Yucca  Mountain  and  the  considerations 
that  tmderlie  these  standards.  The  next 
section  addresses  the  storage  portion  of 
the  standards.  All  of  the  other  sections 
pertain  to  the  disposal  portion  of  the 
standards. 

A.  What  Is  the  Standard  for  Stomge  of 
the  Waste?  (Subpart  A,  §§  197.1 
Through  197.5) 

Section  801(a)(1)  of  the  EnPA  calls  for 
EPA's  public  health  and  safety 
standards  to  apply  to  radioactive 
materials  "stored  or  disposed  of  in  the 
repository  at  the  Yucca  Mountain  site." 
The  repository  is  the  excavated  portion 
of  the  facility  constructed  underground 
within  the  Yucca  Moimtain  site  (to  be 
differentiated  bom  the  disposal  system, 
which  is  made  up  of  the  repository,  the 
engineered  barriers,  and  the  natural 
barriers).  The  EnPA  differentiates 
between  "stored"  and  "disposed" 
waste,  although  it  indicates  that  we 
must  issue  standards  that  apply  to  both 
storage  and  disposal.  Congress  was  not 
clear  regarding  its  intended  use  of  the 
word  "stored"  in  this  context.  Also, . 
NAS  did  not  address  the  issue  of  storage 
versus  disposal  (see  §  197.2  for  our 
definition  of  "storage"  and  §  197.12  for 
our  definition  of  "disposal").  The  DOE 
currently  conceives  of  the  Yucca 
Mountain  repository  as  a  disposal 
facility,  not  a  storage  facility;  however, 
this  situation  could  change.  Therefore, 
we  decided  to  interpret  the  statutory 
language  as  directing  us  to  develop 
standards  that  apply  to  waste  that  DOE 
either  stores  or  disposes  of  in  the  Yucca 
Mountain  repository.  The  storage 


standard,  therefore,  applies  to  waste 
inside  the  repository,  prior  to  disposal. 

We  received  several  comments 
regarding  our  proposed  definition  of 
"disposal"  in  §  197.12,  arguing  that  the 
potential  benefits  of  backfilling  are 
unknown  at  present.  In  response  to 
these  comments,  we  changed  the 
definition  in  the  final  rule  to  exclude 
the  requirement  that  DOE  use 
backfilling  in  the  Yucca  Moimtain 
repository.  We  believe  that  DOE  should 
have  the  flexibility  to  design  the 
repository  so  that  it  is  as  protective  of 
public  health  and  the  environment  as 
possible.  Therefore,  in  order  not  to 
constrain  DOE  unnecessarily  in  its 
choice  of  repository  designs,  we 
changed  the  definition  of  "disposal"  as 
the  conoments  suggested.  Thus,  under 
the  revised  definition  in  our  final  rule, 
it  is  no  longer  necessary  for  DOE  to  use 
backfilling  for  waste  disposal  to  occur. 

Several  comments  also  suggested  that 
our  proposed  definitions  of  "disposal" 
and  "barrier"  run  coimter  to  established 
notions  of  deep  geologic  repositories 
because  they  allow  DOE  to  rely  upon 
both  engineered  and  natural  barriers, 
instead  of  natural  barriers  alone,  to 
contain  the  radioactive  material  to  be 
stored  in  Yucca  Mountain.  These 
comments  suggested  we  amend  these 
definitions,  as  appropriate,  to  delete 
references  to  engineered  barriers. 
According  to  the  comments,  the  Yucca 
Mountain  repository  must  meet  public 
health  and  safety  standards  with  no 
assistance  from  manmade  structures  or 
barriers.  The  EnPA  mandates  that  we 
establish  site-specific  standards  for 
Yucca  Mountain.  Under  this  mandate, 
we  believe  it  is  appropriate,  based  on 
the  conditions  present  at  Yucca 
Moimtain,  to  allow  DOE  the  flexibility 
to  develop  a  combined  system,  using 
engineered  barriers  and  natural  barriers, 
to  contain  radioactive  material  to  be 
disposed  of  in  Yucca  Mountain.  For 
additional  discussion  of  this  topic, 
please  see  Chapter  7  of  the  BID. 

The  DOE  also  will  handle,  and  might 
store,  radioactive  material  aboveground 
(that  is,  outside  the  repository).  Our 
existing  standards  for  management  and 
storage,  codified  at  subpart  A  of  40  CFR 
part  191,  apply  to  such  storage 
activities.  Subpart  A  of  40  CFR  part  191 
requires  that  CKDE  manage  and  store 
SNF,  HLW,  and  transuranic  radioactive 
wastes  at  a  site,  such  as  Yucca 
Mountain,  in  a  manner  that  provides  a 
reasonable  assurance  that  the  annual 
dose  equivalent  to  any  member  of  the 
public  in  the  general  environment  will 
not  exceed  25  millirem  (mrem)  to  the 
whole  body.  (Note  that  a  demonstration 
of  "reasonable  assurance"  is  necessary 
to  comply  with  the  standard  for  storage, 
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while  subpart  B  of  both  40  CFR  part  191 
and  today's  40  CFR  part  197  specify  a 
demonstration  of  "reasonable 
expectation"  to  comply  with  the 
disposal  standards.  "Reasonable 
assurance"  is  an  appropriate  measure  to 
apply  to  storage,  as  the  facility  will  be 
in  operation,  with  active  monitoring  and 
personnel  present,  during  this  time.  The 
level  of  certainty  coimected  with  this 
period  of  active  operation  is 
significantly  higher  than  can  be  attached 
to  the  much  longer  regulatory  time 
period  applicable  to  disposal  standards. 
See  our  discussion  of  "reasonable 
expectation"  in  section  in.B.2.c.,  What 
Level  of  Expectation  Will  Meet  Our 
Standards?)  This  standard  is  the  one 
that  DOE  must  meet  for  WIPP  and  the 
greater  confinement  disposal  (GCD) 
facility.  (The  GCD  facility  is  a  group  of 
120-feet  deep  boreholes,  located  within 
NTS,  which  contain  disposed 
transuranic  wastes.) 

We  take  this  position  regarding  the 
applicability  of  subpart  A  of  40  CFR  part 
191  because  section  801  of  the  EnPA 
specifically  provides  that  the  standards 
we  issue  shall  be  the  only  "such 
standards"  that  apply  at  Yucca 
Mountain.  Thus,  the  EnPA  is  the 
exclusive  authority  for  today's  action 
regarding  storage  inside  the  repository. 
The  WIPP  LWA  does  not  exclude  Yucca 
Mountain  from  the  management  and 
storage  provisions  in  subpart  A  of  40 
CFR  part  191.  The  40  CFR  part  197 
standards  supercede  our  generally 
applicable  standards  (40  CFR  part  191) 
only  to  the  extent  that  the  EnPA 
requires  site-specific  standards  for 
storage  inside  the  repository  at  Yucca 
Mountain.  Otherwise,  the  40  CFR  part 
197  standards  have  no  effect  on  our 
generic  standards.  As  noted,  we 
interpret  the  scope  of  section  801  to 
include  both  storage  and  disposal  of 
waste  in  the  repository.  Thus,  waste 
inside  the  repository  is  subject  to  the 
standards  in  today's  action.  Our  generic 
standards  (subpart  A  of  40  CFR  part 
191)  will  apply  to  waste  stored  at  the 
Yucca  Mountain  site,  but  outside  of  the 
repository. 

The  storage  standards  in  40  CFR 
191.03(a)  are  stated  in  terms  of  an  older 
dose-calculation  method  and  are  set  at 
an  aimual  whole-body-dose  limit  of  25 
mrem/yr.  The  storage  standard  for 
Yucca  Mountain  uses  a  modem  dose- 
calculation  method  knoum  as 
"committed  effective  dose  equivalent" 
(CEDE).  Even  though  today's  final  rule 
uses  the  modem  method  of  dose 
calculation,  we  believe  that  the  dose 
level  maintains  a  similar  risk  level  as  in 
40  CFR  191.03(a)  at  the  time  of  its 
promulgation  (see  the  discussion  of  the 
different  dose-calculation  methods  in 


the  What  Is  the  Level  of  Protection  For 
Individuals?  section  later  in  this 
document).  The  difference  between 
these  dose  calculation  procedures 
presents  a  problem  in  combining  the 
doses  for  regulatory  purposes.  However, 
we  have  begun  to  develop  a  rulemaking 
to  amend  both  40  CFR  parts  190  and 
191.  That  rulemaking  would  update 
these  limits  to  the  CEDE  methodology. 
However,  because  we  have  not  yet 
finalized  that  change,  we  need  to 
address  the  calculation  of  doses  under 
the  two  methods  in  another  fashion  (see 
the  last  paragraph  in  this  section  for 
more  detail). 

As  discussed  in  the  preamble  to  the 
proposed  mle  (64  FR  46983),  we 
considered  the  differences  among  the 
conditions  covered  by  the  storage 
standards  in  40  CFR  191.03(a)  and  the 
conditions  that  could  affect  storage  in 
the  Yucca  Mountain  repository,  "fiie 
most  significant  difference  is  that  the 
storage  in  Yucca  Mountain  would  be 
underground,  whereas  most  storage 
covered  under  40  CFR  part  191  is 
aboveground.  Otherwise,  the  technical 
situations  we  anticipate  under  both  the 
existing  generic  standards  and  the 
Yucca  Mountain  standards  are 
essentially  the  same.  Also,  our  final  rule 
extends  a  similar  level  of  protection  as 
in  the  1985  version  of  subpajt-A  of  40 
CFR  part  191.  In  other  words,  under  the 
40  CFR  part  197  storage  standard, 
exposures  of  members  of  the  public 
bom  waste  storage  inside  the  repository 
would  be  combined  with  exposures 
occurring  as  a  result  of  storage  outside 
the  repository  but  within  the  Yucca 
Mountain  site  (as  defined  in  40  CFR 
197.2).  The  total  dose  could  be  no 
greater  than  150  microsieverts  (nSv)  (15 
mrem)  CEDE  per  year  (CEDE/yr). 

We  requested  comments  regarding  our 
interpretation  of  section  801  and  our 
approach  to  coordinating  the  doses 
originating  from  inside  and  outside  the 
Yucca  Mountain  repository.  We 
received  two  comments  regarding  this  • 
issue.  One  comment  urged  us  to 
establish  a  single,  new,  and  separate 
standard  for  the  Yucca  Mountain  site 
that  would  encompass  the  pre-closure 
operations  both  aboveground  and  in  the 
repository.  The  comment  further  stated 
that  the  suggested  approach  would 
avoid  using  two  different  rules  for  the 
same  site.  This  suggested  approach  also 
would  avoid  the  need  to  use  the  older 
dose  methodology  currently  in  40  CFR 
part  191.  Another  comment  stated  that 
the  application  of  subpart  A  of  40  CFR 
part  191  would  not  be  inappropriate. 

We  considered  establishing  a  new 
standard  to  cover  the  entirety  of  the 
management  and  storage  operations  at 
Yucca  Mountain,  as  was  suggested  by 


one  comment.  This  had  the  attractive 
feature  of  applying  one  standard, 
instead  of  two,  to  the  management  and 
storage  activities  in  and  around  Yucca 
Mountain. 

However,  after  considering  the 
comments,  the  wording  in  section 
801(a)(1)  of  the  EnPA.  and  the 
impending  rulemaking  to  amend 
subpart  A  of  40  CFR  part  191,  we  have 
decided  to  cover  the  surface 
management  and  storage  activities 
within  the  Yucca  Mountain  site  under 
40  CFR  part  191  and  management  and 
storage  activities  in  the  Yucca  Mountain 
repository  under  40  CFR  part  197. 
However,  the  combined  doses  incurred 
by  any  individual  in  the  general 
environment  from  these  activities  must 
not  exceed  150  yiSv  (15  mrem)  CEDE/yr. 
This  will  require  the  conversion  of 
doses  from  the  surface  activities  from 
the  older  dose  system  (under  which  the 
40  CFR  part  191  standards  were 
developed)  into  the  newer  system  to  be 
able  to  combine  the  doses  from  the  two 
areas  of  operation.  There  are  established 
methods  to  do  this,  e.g.,  in  the  appendix 
to  40  CFR  part  191,  but  we  are  leaving 
the  methodology  in  this  case  to  NRC's 
implementation  process.  We  are 
continuing  to  develop  a  mlemaking  to 
update  the  dose  system  used  in  subpart 
A  of  40  CFR  part  191.  When  that 
amendment  is  finished,  the  conversion 
for  the  activities  subject  to  subpart  A  of 
40  CFR  part  191  will  be  unnecessary. 

B.  What  Are  the  Standards  for  Disposal? 
(§§197.11  through  197.36) 

Subpart  B  of  this  final  rule  consists  of 
three  separate  standards  (or  sets  of 
standards)  that  apply  after  final 
disposal,  which  are  discussed  in  more 
detail  in  the  appropriate  sections  of  this 
document.  The  disposal  standards  are: 

•  An  individual-protection  standard; 

•  Ground-water  protection  standards; 
and 

•  A  human-intrusion  standard. 

1.  What  Is  the  Standard  for  Protection  of 
Individuals?  (§§  197.20  and  197.25) 

The  first  standard  is  an  individual- 
protection  standard.  It  specifies  the 
maximum  dose  that  a  reasonably 
maximally  exposed  individual  (RMEI) 
may  receive  from  releases  bom  the 
Yucca  Mountain  disposal  system. 

a.  Is  the  Limit  on  Dose  or  Risk? 
Section  801(a)(1)  of  the  EnPA  directed 
that  our  standards  for  Yucca  Mountain 
"shall  prescribe  the  maximum  annual 
effective  dose  equivalent  to  individual 
members  of  the  public  from  releases  to 
the  accessible  environment  from 
radioactive  materials  stored  or  disposed 
of  in  the  repository  *   *  *."  The  EnPA 
also  requires  us  to  issue  our  standards 
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"based  upon  and  consistent  with" 
NAS's  findings  and  reconunendations. 

The  NAS  recommended  that  we  adopt 
a  risk-based  standard  to  protect 
individuals,  rather  than  a  dose-based 
standard  as  Congress  prescribed.  The 
NAS  offered  two  reasons  for  its 
recommendation.  First,  a  risk-based 
standard  is  advantageous  relative  to  a 
dose-based  standard  because  it  "would 
not  have  to  be  revised  in  subsequent 
rulemakings  if  advances  in  scientific 
knowledge  reveal  that  the  dose-response 
relationship  is  different  from  that 
envisaged  today"  (NAS  Report  p.  64). 
Second,  NAS  believes  a  risk-based 
standard  more  readily  enables  the 
public  to  comprehend  and  compare  the 
standard  with  hiunan-health  risks  from 
other  sources. 

We  reviewed  and  evaluated  the  merits 
of  a  risk-based  standard  as 
recommended  by  NAS  (NAS  Report,  pp. 
41-ff.).  However,  we  chose  to  adopt  a 
dose-based  standard  for  the  following 
reasons.  First,  EnPA  section  801(a)(1) 
specifically  directs  us  to  promulgate  a 
standard  prescribing  the  "maximum 
annual  dose  equivalent  to  individual 
members  of  the  public  from  releases  to 
the  accessible  environment  from 
radioactive  materials  stored  or  disposed 
of  in  the  repository."  Also,  the 
Conference  Committee  specifically 
stated  that  EPA's  standards  "shall 
prescribe  the  maximum  annual  dose 
equivalent  to  individual  members  of  the 
public  from  releases  to  the  accessible 
environment  from  radioactive  materials 
stored  or  disposed  of  in  the  repository. 
(H.  R.  Rep.  102-1018,  102nd  Cong.,  2d 
Sess.  390  (1992)).  In  a  situation  such  as 
this,  where  both  the  statutory  language 
and  the  legislative  history  are  clear,  we 
are  obliged  to  implement  the  clearly 
stated  plain  language  of  the  statute  and 
to  carry  out  the  unambiguous  intent  of 
the  Congress. 

Second,  both  national  and 
international  radiation  protection 
guidelines  developed  by  bodies  of  non- 
governmental radiation  experts,  such  as 
ICRP  and  NCRP,  generally  have 
recommended  that  radiation  standards 
be  established  in  terms  of  dose.  Also, 
national  and  international  radiation 
standards,  including  the  individual- 
protection  requirements  in  40  CFR  part 
191,  are  established  almost  solely  in 
terms  of  dose  or  concentration,  not  risk. 
Therefore,  a  risk  standard  will  not  allow 
a  convenient  comparison  with  the 
niunerous  existing  dose  guidelines  and 
standards. 

However,  we  did  establish  the  dose 
limit  using  the  risk  of  developing  a  fatal 
cancer.  The  level  of  risk,  about  8.5  fatal 
cancers  per  million  members  of  the 
population  per  year  (see  the  preamble  to 


the  proposed  rule  at  64  PR  46984),  is  a 
level  the  Agency  has  judged  to  be 
acceptable  taking  into  account  many 
factors,  including  existing  radiation 
standards  (such  as  subpart  B  of  40  CFR 
part  191),  Congressional  action  (the 
WIPP  LWA),  and  the  comments 
received  on  the  proposed  standards.  On 
page  46985  of  the  preamble  to  the 
proposed  rule,  we  cited  a  risk  of 
approximately  seven  in  a  million  per 
year.  This  value  was  based  upon  the 
NAS  risk  value  of  5  x  10    ^  per  Sv  (5 
X  10   *  per  rem,  NAS  Report  p.  47). 
However,  for  consistency,  we  should 
have  used  the  value  which  was  first 
discussed  on  page  46979  of  the 
preamble  to  the  proposed  rule,  5.75  x 
10"  2  per  Sv  (5.75  x  10' ^  per  rem),  and 
which  is  from  Federal  Guidance  Report 
13  (Docket  A-95-12,  Item  V-A-20). 
This  higher  value  associates  an  annual 
risk  of  about  8.5  in  a  million  with  150 
^v  (15  mrem).  Because  this  imderlying 
risk  level  is  a  matter  of  public  policy,  it 
is  possible  that  the  level  could  change 
if  futiue  decisionmakers  make  a 
different  judgment  as  to  the  level  of  risk 
acceptable  to  the  general  public. 
Likewise,  as  NAS  noted,  it  could 
become  necessary  to  change  the  dose 
limit  as  a  result  of  fut\ue  scientific 
findings  about  the  cancer-inducing 
aspects  of  radiation  (i.e.,  in  correlating 
dose  with  risk).  Therefore,  no  matter 
which  form  of  standard  is  used,  it  is 
subject  to  change  in  the  future,  though 
the  reasons  for  change  may  not  be 
identical.  However,  either  way,  risk  is 
the  underlying  basis  of  the  standards.  It 
is  for  the  other  reasons  dted  in  this 
section  that  we  chose  to  use  dose.  In 
addition,  dose  and  risk  are  closely 
related.  It  is  possible  to  convert  one  to 
the  other  by  using  the  appropriate 
conversion  factor.  We  have  discussed 
the  correlations  that  we  used  in 
converting  risl^  to  dose,  both  in  this 
preamble  and  in  Chapter  6  of  the  BID. 

Finally,  we  did  not  receive  any 
comments  in  favor  of  a  risk  standard 
that  provided  either  a  compelling 
technical  or  policy  rationale  for 
promiUgating  such  a  standard  (see  the 
Response  to  Comments  dociunent). 

Therefore,  we  establish  a  standard 
stated  as  a  dose  rather  than  a  risk. 

We  requested  comments  as  to  whether 
the  standard  shoiUd  be  expressed  as  risk 
or  dose.  Not  imexpectedly,  the 
comments  were  divided  between  the 
alternatives.  Most  of  the  comments 
supported  the  use  of  dose. 

One  comment  stated  that  the 
calculation  of  a  dose  limit  through  a 
probabilistic  performance  assessment  is 
a  reasonable  way  to  assure  that  the 
repository  will  meet  the  overall  health 
risk  objective.  It  is  NRC's  responsibility 


to  determine  how  DOE  must 
demonstrate  compliance  with  our 
standards;  however,  we  envision  the  use 
of  a  probabilistic  assessment  for  the 
compliance  demonstration.  Another 
comment  stated  that  a  dose  limit  is  a 
reasonable  way  for  us  to  incorporate 
cancer  risk  into  the  regulation.  As 
discussed  to  some  extent  in  section 
ni.B.l.b  {What  Factors  Can  Lead  to 
Radiation  Exposure?],  and  in  more 
detail  in  the  preamble  to  the  proposed 
standards  (begirming  on  64  FR  46984), 
the  risk  of  fatal  cancer,  an  annual  risk 
of  about  8.5  in  a  million  for  an  exposure 
of  150  (iSv,  is  the  basis  of  the  level  of 
protection  that  we  have  established. 

A  few  comments  supported  stating 
the  standard  in  terms  of  risk  rather  than 
-dose.  For  example,  NAS  was  concerned 
that  a  dose  standard  would  preclude  the 
public  from  being  able  to  compare  risks 
with  other  hazardous  materials. 
According  to  NAS,  the  use  of  a  dose 
standard  also  makes  it  difficiUt  for  the 
public  to  compare  the  risks  inherent  in 
the  ground-water  protection  standards 
with  the  risks  inherent  in  the 
individual-protection  standard.  The 
NAS  also  stated  that  its 
recommendation  to  use  a  risk  standard 
did  not  preclude  us  from  using  a  dose 
standard,  as  long  as  the  underlying  risk 
basis  was  clearly  understood.  We 
believe  that  we  have  been  siofficiently 
clear  in  describing  the  risk  basis  of  the 
standards  within  this  preamble  and  the 
Response  to  Comments  document. 

b.  What  Factors  Can  Lead  to 
Radiation  Exposure?  Protection  of  the 
public  from  exposure  to  radioactive 
pollutants  requires  knowledge  and 
imderstanding  of  three  factors:  the 
sources  of  the  radiation,  the  pathways 
leading  to  exposure,  and  the  recipients 
of  the  radiation  dose.  The  standards 
must  consider  all  three  factors.  This 
section  discusses  the  sources  of 
radiation  and  the  pathways  of  exposure. 
The  following  two  sections  discuss  the 
recipients  of  the  dose.  Dose  assessments 
are  conducted  through  a  type  of 
calculational  analysis  called 
"performance  assessment".  The 
performance  assessment  is  the 
quantitative  analysis  of  the  projected 
behavior  of  the  disposal  system,  which 
considers  release  scenarios  for  the 
repository  and  carries  the  analysis 
through  various  pathways  in  the 
environment  that  culminate  in 
exposiues  to  members  of  the  public. 

Sources.  The  waste  disposed  of  in 
Yucca  Mountain  will  contain  many 
radionuclides,  including  unconsumed 
uranium,  fission  products  (such  as 
cesium-137  and  strontium-90),  and 
transuranic  elements  (such  as 
plutonium  and  americium). 
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The  inventory  of  radionuclides  over 
time  will  depend  upon  the  type  and 
amoimt  of  radionuclides  originally 
disposed  of  in  the  repository,  the  half- 
lives  of  the  radionuclides,  and  the 
amoimt  of  any  radionuclides  formed 
frt>m  the  decay  of  parent  radionuclides 
(see  Chapter  5  of  the  BID).  In  the  time 
frame  of  tens  to  hundreds  of  thousands 
of  years,  the  short-lived  radionuclides 
initially  present  in  SNF  and  HLW  will 
decay.  Therefore,  the  waste  eventually 
will  have  radiologic  hazards  similar  to 
a  large  uranium  ore  body;  such  ore 
bodies  naturally  occxu'  in  a  variety  of 
settings  throughout  the  country.  A 
typical  uranium  ore  body  contains 
relatively  low  concentrations  of  very 
long-lived  radionuclides  similar  to  those 
present  in  the  radioactive  wastes  to  be 
disposed  of  in  Yucca  Mountain  (see  the 
preamble  to  the  final  rule  establishing 
40  CFR  part  191  (50  FR  38083, 
September  19, 1985)). 

Barriers  to  Radionuclide  Movement. 
To  delay  and  limit  the  movement  of 
radionuclides  into  the  biosphere,  DOE 
plans  to  use  multiple  barriers.  These 
barriers  will  be  both  engineered 
(hiunan-made)  and  natural  based  on  the 
design  of,  and  conditions  in  and  around, 
the  disposal  system. 

Both  the  natiiral  and  engineered 
barriers  must  delay  and  limit  releases  of 
radionuclides  from  the  repository.  For 
example,  an  engineered  barrier  could  be 
the  waste  form.  The  DOE  plans  to 
convert  liquid  HLW,  derived  from 
reprocessing  SNF,  into  a  solid  by 
entraining  the  radionuclides  into  a 
matrix  of  borosilicate  glass.  The  molten 
glass  then  would  be  poured  into  and 
solidified  in  a  second  engineered 
barrier,  a  metal  container  (see  Chapter  7 
of  the  BID).  In  addition,  it  is  possible  to 
have  other  engineered  barriers  in  the 
repository  to  serve  as  part  of  the 
disposal  system  (see  Chapter  7  of  the 
BID). 

Natural  barriers  at  Yucca  Mountain 
also  coidd  slow  the  movement  of 
radionuclides  into  the  accessible 
environment.  For  instance,  DOE  plans 
to  construct  the  repository  in  a  layer  of 
tuff  located  above  the  water  table.  The 
relative  dryness  of  the  tuff  aroimd  the 
repository  would  limit  the  amount  of 
water  coming  into  contact  with  the 
waste,  and  would  retard  the  future 
movement  of  radionuclides  from  the 
waste  into  the  underlying  aquifer.  Any 
radioactive  material  that  dissolved  in 
infiltrating  water,  originating  as  surface 
precipitation,  still  would  have  to  move 
to  the  saturated  zone.  In  the  saturated 
zone,  which  lies  below  the  unsaturated 
zone,  water  completely  fills  the  pores 
and  fractures  in  the  rock.  Minerals,  such 
as  zeolites,  in  the  tiiff  beneath  the 


repository  could  act  as  molecular  filters 
and  ion-exchange  agents  for  some  of  the 
released  radionuclides,  thereby  slowing 
their  movement.  These  minerals  also 
could  limit  the  amount  of  water  that 
contacts  the  waste  and  could  help  retard 
the  movement  of  radionuclides  from  the 
waste  to  the  water  table.  This 
mechanism  would  be  most  effective  if 
flow  was  predominantly  through  the 
matrix  (the  pores  in  the  rock)  (see 
Chapter  7  of  die  BID). 

Pathways.  Once  radionuclides  have 
left  the  waste  packages,  water  or  air 
could  carry  them  to  the  accessible 
environment.  Groimd  water  will  carry 
most  of  the  radionuclides  released  from 
the  waste  packages  away  from  the 
repository.  However,  air  moving 
through  the  mountain  will  carry  away 
those  radionuclides,  such  as  carbon-14 
('♦C)  in  the  form  of  carbon  dioxide,  that 
escape  bom  the  waste  packages  in  a 
gaseous  form.  For  more  detailed 
discussions  of  the  ground  water  and  air 
pathways,  see  the  preamble  to  the 
proposed  rule  (64  FR  46986)  and 
Chapters  8  and  9  of  the  BID. 

Movement  via  water.  Radionuclides 
will  not  move  instantaneously  into  the 
water  table.  The  length  of  time  it  will 
take  for  radionuclides  to  reach  the  water 
table  depends  partly  on  how  much  the 
water  moves  via  fractiu^s  or  through  the 
matrix  of  the  rock.  Once  radionuclides 
reach  the  saturated  zone,  they  would 
move  away  from  the  disposal  system  in 
the  direction  of  ground  water  flow. 

There  are  ciurently  no  perennial 
rivers  or  lakes  adjacent  to  Yucca 
Moimtain  that  coidd  transport 
contaminants.  Therefore,  based  on 
current  knowledge  and  conditions, 
ground  water  and  its  usage  will  be  the 
main  pathways  leading  to  exposure  of 
humans.  Current  knowledge  suggests 
that  the  two  major  ways  that  people 
would  use  the  contaminated  ground 
water  are:  (1)  Drinking  and  domestic 
uses;  and  (2)  agricultural  uses  (see 
Chapters  8  and  9  of  the  BID).  In  other 
words,  radionuclides  that  reach  the 
public  could  deliver  a  dose  if  an 
individual:  (1)  Drinks  contaminated 
ground  water  or  uses  it  directiy  for  other 
household  uses;  (2)  drinks  other  liquids 
containing  contaminated  water;  (3)  eats 
food  products  processed  using 
contaminated  water;  (4)  eats  vegetables 
er  meat  raised  using  contaminated 
water;  or  (5)  otherwise  is  exposed  as  a 
result  of  immersion  in  contaminated 
water  or  air  or  inhalation  of  wind-driven 
particulates  left  following  the 
evaporation  of  the  water. 

Movement  via  air.  Releases  of  gaseous 
**C  from  the  wastes  can  move  through 
the  tuff  overlying  the  repository  and  exit 
into  the  atmosphere  following  release 


from  the  waste  package.  Once  the 
radioactive  gas  enters  the  atmosphere,  it 
would  disperse  across  the  globe.  This 
global  dispersion  would  result  in 
significant  dilution  of  the  >*C.  The 
major  pathway  for  hiunan  exposure  to 
''*C  is  the  uptake  of  radioactive  carbon 
dioxide  by  plants  that  humans 
subsequently  eat  (see  Chapter  9  of  the 
BID). 

c.  What  Is  the  Level  of  Protection  for 
Individuals?  Our  individual-protection 
standard  sets  a  limit  of  150  \iSv  (15 
mrem)  CEDE/yr.  This  limit  corresponds 
approximately  to  an  aimual  risk  of  fatal 
cancer  of  about  8.5  chances  in  1,000,000 
(8.5  X  10-6).  It  is  within  NAS's 
recommended  starting  range  of  1  in 
100,000  to  1  in  1,000,000  annual  risk  of 
fatal  cancer  (see  the  NAS  Report  p.  5, 
Docket  No.  A-95-12.  Item  II-A-l).  The 
NAS's  recommended  risk  range 
corresponds  to  approximately  20  to  200 
iiSv  (2  to  20  mrem)  CEDE/yr. 

We  considered  NAS's  findings  and 
recommendations  in  our  determination 
of  the  CEDE  level  that  would  be 
adequately  protective  of  human  health. 
We  also  reviewed  established  EPA 
standards  and  guidance,  other  Federal 
agencies'  standards  for  both  radiation 
and  non-radiation-related  actions,  and 
other  countries'  regidations.  In  addition, 
we  evaluated  guidance  on  dose  limits 
provided  by  national  and  international 
non-govemmental  advisory  groups  of 
radiation  experts. 

Section  801(a)(1)  of  die  EnPA  calls  for 
our  Yucca  Mountain  standards  to 
"prescribe  the  maximum  annual 
effective  dose  equivalent  to  individual 
members  of  the  public  from  releases  of 
radioactive  materials."  Development  of 
the  individual-protection  standard 
required  us  to  evaluate  and  specify 
several  factors,  which  include  the  level 
of  protection,  whom  the  standards 
should  protect,  and  how  long  the 
standards  should  provide  protection. 
Determining  the  appropriate  dose  level 
is  ultimately  a  question  of  both  science 
and  public  policy.  As  NAS  stated:  "The 
level  of  protection  established  by  a 
standard  is  a  statement  of  the  level  of 
the  risk  that  is  acceptable  to  society. 
Whether  posed  as  'How  safe  is  safe 
enough?'  or  as  'What  is  an  acceptable 
level?',  the  question  is  not  solvable  by 
science"  (NAS  Report  p.  49). 

We  requested  comment  regarding  the 
reasonableness  of  our  proposed  15 
mrem  CEDE/yr  individual-protection 
standard.  We  received  many  comments, 
some  of  which  supported  the  proposal, 
while  others  stated  that  we  should  make 
the  level  higher  or  lower.  This  final  rule 
establishes  a  limit  of  15  mrem  CEDE/yr 
for  the  reasons  disciissed  in  the 
preamble  to  the  proposed  rule  (see  64 
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FR  46984  and  following).  Principally, 
the  reasons  were:  This  level  is  within 
the  NAS-recommended  range  (which 
NAS  based  upon  its  review  of  other 
Federal  actions,  guidelines  developed 
by  national  and  international  advisory 
bodies,  and  the  regulations  in  other 
coimthes);  the  fact  that  many  existing 
standards  are  at  this  level,  particiUarly 
the  EPA  standards  (40  CFR  part  191) 
applicable  to  WIPP  (in  the  case  of  some 
older  standards,  the  equivalence  is 
based  upon  more  recent  understanding 
of  the  damage  that  radiation  can  cause); 
and,  after  consideration  of  the 
comments  and  the  site-specific 
conditions,  we  believe  that  this  level  is 
a  sufficiently  stringent  level  of 
protection  for  this  situation. 

Many  comments  argued  that  the 
proposed  level  was  too  low.  For 
example,  a  few  comments  preferred  a 
dose  level  of  25  mrem/yr  to  maintain 
consistency  with  current  NRC 
regulations.  Another  comment 
advocated  a  dose  level  of  70  mrem/yr, 
given  the  long  time  frames,  the  national 
importance  of  the  repository,  and  other 
factors.  Other  comments  thought  that 
the  standard  should  be  lower.  Several  of 
these  comments  supported  a  limit  of  5 
mrem/yr.  Other  comments  supported  a 
zero  dose  limit. 

Some  comments  stated  that,  though 
they  preferred  a  zero-releeise  standard, 
they  realized  that  our  level  was 
implementable.  We  agree  that  the 
disposal  program  should  ideally  have  a 
goal  of  no  releases.  However,  we  believe 
it  is  incimibent  upon  us  to  set  a 
stringent,  yet  reasonable,  standard.  We 
are  establishing  a  standard  that  provides 
comparable  protections  to  those  of  other 
activities  related  to  radioactive  and  non- 
radioactive wastes.  Given  the  current 
state  of  technology,  it  may  not  be 
possible  to  provide  absolute  certainty 
that  there  will  be  no  releases  over  a 
10,000  year  or  longer  time  frame. 
Therefore,  we  have  attempted  to 
establish  a  standard  that  is  protective 
that  can  be  implemented  to  show 
compliance. 

Our  final  consideration  in  selecting  a 
level  of  protection  was  guidance  from 
national  and  international  non- 
governmental bodies,  such  as  ICRP  and 
NCRP,  which  have  recommended  a  total 
annual  dose  limit  for  an  individual  of  1 
mSv  (100  mrem)  effective  dose  from 
exposure  to  all  radiation  sources  except 
backgroimd  and  medical  procedures. 
The  dose  level  of  1  mSv  (100  mrem) 
corresponds  to  an  annual  risk  of  fatal 
cancer  of  about  6  in  100,000  (6x10"  *). 
In  its  Publication  No.  46,  "Radiation 
Protection  Principles  for  the  Disposal  of 
Solid  Radioactive  Waste,"  the  ICRP 
recommends  apportionment  of  the  total 


allowable  radiation  dose  among  specific 
practices.  (Docket  No.  A-95-12,  Item  V- 
A-12).  The  apportionment  of  the  total 
dose  limit  among  different  sources  of 
radiation  is  used  to  ensure  that  the  total 
of  all  included  exposures  is  less  than  1 
mSv  (100  mrem)  CED/yr.  Thus,  ICRP 
recommends  that  national  authorities 
apportion  or  allocate  a  fraction  of  the  1 
mSv  (100  mrem)-CED/yr  limit  to 
establish  an  exposure  limit  for  SNF  and 
HLW  disposal  facilities.  Most  other 
coimtries  have  endorsed  the 
apportionment  principle. 

There  are  multiple  sources  of 
potential  radionuclide  contamination  on 
and  near  NTS,  one  of  which  is  the 
Yucca  Mountain  site.  Portions  of  NTS 
have  been  subjected  to  both 
imderground  and  abovegroimd  nuclear 
weapon  detonations.  A  substantial 
quantity  of  radionuclides  was  created  by 
these  tests.  An  estimated  inventory  of 
300  million  curies  remains  imderground 
(see  Appendix  11  of  the  BID;  Chapter  8 
of  DOE's  Draft  Environmental  Impact 
Statement  for  Yucca  Mountain  (DOE/ 
EIS/0250D),  Docket  No.  A-95-12,  Item 
V-A-4;  and  Nevada  Risk  Assessment/ 
Management  Program  (NRAMP),  Docket 
No.  A-95-12,  Item  V-A-17).  Elsewhere 
on  the  NTS,  DOE  is  burying  LLW  in 
near-surface  trenches  and  TRU 
radioactive  waste  has  been  disposed  of 
in  the  Greater  Confinement  Disposal 
facility.  Finally,  there  is  a  commercial 
LLW  disposal  system  located  west  of 
Yucca  Mountain  near  Beatty,  Nevada. 
Each  of  these  facilities  could  have 
releases  of  radioactivity  into  the  ground 
water  (see  Chapter  8  of  DOE's  Draft 
Environmental  Impact  Statement  for 
Yucca  Mountain  (DOE/EIS/0250D), 
Docket  No.  A-95-12,  Item  V-A-4:  and 
Nevada  Risk  Assessment/Management 
Program  (NRAMP),  Docket  No.  A-95- 
12,  Item  V-A-17).  The  regional  flow  of 
ground  water  is  believed  to  be  generally 
from  the  locations  where  some  of  these 
practices  have  occurred  toward  the  area 
where  radionuclides  released  from  the 
Yucca  Mountain  disposal  system  are 
presumed  to  go  (see  Nevada  Risk 
Assessment/Management  Program 
(NRAMP),  Docket  No.  A-95-12,  Item  V- 
A-17).  The  total  of  the  releases  frt)m 
these  sotut:es  should  be  constrained  to 
the  total  dose  limit  of  1  mSv  (100  mrem) 
CED/yr,  as  recommended  by  ICRP,        ' 
because  the  releases  from  these  sources 
could  affect  the  same  group  of  people. 
The  potential  doses  from  these  other 
sources  might  contribute  to  individual 
doses  for  the  reasonably  maximally 
exposed  individual  (RMEI)  over 
different  time  frames.  According  to 
Chapter  8  of  the  DEIS  for  Yucca 
Mountain  {DOE/EIS/0250D,  Docket  No. 


A-95-12,  Item  V-A-4).  potential 
releases  from  LLW  management  and 
disposal  operations  may  contribute  very 
small  individual  doses.  A  quantitative 
attempt  to  aUocate  potential  dose  from 
these  other  sources  would  be  highly 
speculative;  however,  it  would  be 
reasonable  to  maintain  the  allocation 
approach  reflected  in  the  established 
dose  limits  in  both  the  United  States 
and  internationally. 

In  summary,  based  on  our  review  of 
the  guidance,  regulations,  and  standards 
cited  above,  and  the  NAS  Report,  we  are 
establishing  a  standard  of  150  ^Sv  (15 
mrem)  CEDE/yr  for  the  Yucca  Mountain 
disposal  system  (40  CFR  197.13).  This 
level  is  15%  of  the  ICRP-recommended 
total  dose  limit.  It  falls  within  the  range 
of  standards  used  in  other  countries  and 
the  range  recommended  by  NAS,  and  is 
also  consistent  with  the  individual- 
protection  requirement  in  40  CFR  part 
191.  This  level  will  be  the  CEDE  level 
with  which  the  dose  over  the 
compliance  period  must  be  compared. 
The  compliance  period  is  the  time 
interval  over  which  projections  of  the 
performance  of  the  disposal  system 
must  be  made  for  the  purpose  of 
assessing  the  future  performance  of  the 
disposal  system  (see  the  How  Far  Into 
the  Future  is  it  Reasonable  to  Project 
Disposal  System  Performance?  section 
later  in  this  document  for  more  detail). 

d.  Who  Represents  the  Exposed 
Population?  To  determine  whether  the 
Yucca  Mountain  disposal  system 
complies  with  our  standard,  DOE  must 
calculate  the  dose  received  by  some 
individual  or  group  of  individuals 
exposed  to  releases  from  the  repository 
and  compare  the  calculated  dose  with    * 
the  limit  established  in  the  standard. 
The  standard  specifies,  therefore,  the 
representative  individual  for  whom 
DOE  must  make  the  dose  calculation. 
We  expect  that  NRC  will  define  the 
details,  beyond  those  which  we  have 
specified,  necessary  for  the  dose 
calculation. 

Our  approach  for  the  protection  of 
individuals.  We  examined  two  possible 
approaches:  the  critical  group  (CG) 
approach  recommended  by  NAS  (NAS 
Report,  pp.  49-54,  Appendix  C,  and 
Appendix  D)  and  the  reasonably 
maximally  exposed  individual  (RMEI) 
approach.  The  goal  in  representing  the 
exposed  population  is  to  estimate  the 
level  of  exposure  that  is  protective  of 
the  vast  majority  of  individuals  in  that 
population,  but  still  within  a  reasonable 
range  of  potential  exposures.  We  chose 
the  RMEI  approach  because  we  believe 
it  more  appropriately  protects 
individuals  and  is  less  speculative  to 
implement  than  the  CG  approach  given 
the  imique  conditions  present  at  Yucca 
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Mountain.  Also,  it  remains  a 
conservative  but  reasonable  approach 
that  accomplishes  the  same  goal  as  the 
CG  approach. 

The  NAS  definition  of  critical  group. 
The  NAS  Report  recommended  that  we 
use  the  risk  to  a  CG  as  the  basis  for  the 
individual-protection  standard.  The  CG 
would  be  the  group  of  people  that, 
based  upon  cautious,  but  reasonable, 
assumptions,  has  the  highest  risk  of 
inciuring  health  effects  due  to  releases 
from  the  disposal  system.  In  its  report, 
NAS  discussed  two  specific  examples  of 
critical  groups.  The  NAS  considered  the 
probabilistic  critical  group  based  upon  a 
present-day  farming  community  to  be 
more  appropriate  and  less  reliant  on 
speculative  assiunptions  than  the  other 
critical  group  it  discussed,  which  was 
based  upon  subsistence  farming. 
However,  following  due  consideration, 
we  decided  that  the  subsistence-farmer 
approach  discussed  by  NAS  would  be 
inappropriate,  since  we  could  not  find 
nor  did  any  other  party  demonstrate  that 
there  is  the  subsistence-farmer  lifestyle 
1    at,  or  downgradient  from.  Yucca 
Mountain.  For  detailed  discussions  of 
NAS's  CG  approaches,  please  see  the 
preamble  to  the  proposed  rule,  64  FR 
46986-46988,  and  the  NAS  Report  at 
pp.  49-54  and  145-159. 

The  Reasonably  Maximally  Exposed 
Individual  (RMEI).  As  just  mentioned, 
!    NAS  recommended  that  the  standard 
\    incorporate  a  CG  approach  for 
i    estimating  individual  exposures  from 
repository  release  projections  (NAS 
Report  p.  52).  As  NAS  pointed  out,  the 
CG  approach  has  been  examined 
internationally  and  recommendations 
for  its  application  have  been  proposed 
(NAS  Report,  Chapter  2).  In  addition  to 
recommending  the  use  of  the  CG 
approach,  NAS  posited  the  use  of  a 
"probabilistic"  CG,  which  is  a  CG 
evaluated  using  probabilistic  techniques 
for  assessing  exposures,  not  only  for  the 
parameters  that  affect  repository 
releases  but  also  for  the  probability  that 
an  individual  vtrill  use  contaminated 
ground  water  away  bom  the  site.  As 
NAS  points  out,  "the  components  of  a 
probabilistic  computational  approach 
have  considerable  precedent  in 
repository  performance,  we  are  not 
aware  that  they  have  previously  been 
combined  to  analyze  risks  to  critical 
groups"  (NAS  Report,  Appendix  C).  In 
that  sense,  NAS  "probabilistic"  CG  is  a 
departure  from  the  more  widely 
understood  application  of  the  CG 
concept.  The  approach  we  have  chosen 
embodies  the  intent  of  the 
internationally  accepted  concept  to 
protect  those  individuals  most  at  risk 
bom  the  proposed  repository  but 
specifies  one  or  a  few  site-specific 


parameters  at  their  maximum  values. 
We  chose  to  use  an  approach  involving 
limiting  exposiue  to  a  defined 
"reasonably  maximally  exposed 
individual",  the  RMEI.  There  are 
similarities  between  the  probabilistic 
CG  and  RMEI  approaches,  and  also 
some  significant  differences  arising  from 
the  Yucca  Mountain  site,  that  caused  us 
to  select  the  RMEI  alternative  (see  also 
"Characterization  and  Comparison  of 
Alternative  Dose  Receptors  for 
Individual  Radiation  Protection  for  a 
Repository  at  Yucca  Mountain",  Docket 
No.  A-95-12,  Item  V-B-3). 

In  both  approaches,  the  attempt  is 
made  to  consider  a  range  of  conditions 
for  the  exposed  individuals  that  affect 
exposures,  including  geographic 
population  distributions,  lifestyles,  and 
food  consumption  patterns  for 
populations  at  risk.  The  characteristics 
of  the  RMEI  are  defined  from 
consideration  of  current  population 
distribution  and  ground  water  usage, 
and  average  food  consumption  patterns 
for  the  population  in  question.  Such 
characterizations  typically  are  done  by 
siureying  existing  populations,  and  a 
"composite"  RMEI  is  defined  with  one 
or  more  parameters  that  significantly 
affect  exposure  estimates  set  at  high. 
values  so  that  the  individual  is 
"reasonably  maximally  exposed."  The 
CG  approach  typically  is  used  imder  the 
assumption  of  a  larger  population 
within  which  a  smaller  group  (the 
critical  group)  incurs  a  more 
homogeneous  risk  from  exposures,  in 
contrast  to  the  larger  population  group 
where  exposures  will  vary  widely. 
Characteristics  of  the  CG  also  are 
derived  from  information  or 
assumptions  about  the  potentially 
exposed  population;  however,  a  small 
group  within  the  larger  population, 
rather  than  a  composite  individual,  is 
defined.  Both  the  CG  and  the  RMEI  are 
then  located  above  the  path  of  the 
contamination  plume  and  the  exposure 
variations  are  calculated  as  a  function  of 
the  parameters  that  control  radionuglide 
transport  from  the  contamination  source 
(here,  the  repository).  The 
"probabilistic"  CG  defined  in  the  NAS 
Report  (Appendix  C)  adds  an  additional 
layer  of  analytical  detail  by  introducing 
the  idea  that  the  path  of  the 
radionuclide  contamination  is  subject  to 
considerable  uncertainty  and  the 
exposure  of  the  CG  is  further  qualified 
by  the  probability  that  the 
contamination  plume  is  tapped  by  the 
CG  at  any  point  in  time.  This  approach 
assumes  the  location  of  the  probabilistic 
CG  is  fixed  independently  of  the 
projected  path(s)  for  radionuclide 
migration  from  the  repository,  and  the 


potential  exposures  then  are  a  direct 
function  of  the  probability  that  the 
contamination  pliune  reaches  the 
location  of  the  group.  The  more 
common  approach  to  locating  the  CG, 
for  the  purpose  of  estimating  exposures, 
is  to  determine  where  the  group  can 
receive  exposiu«s  from  the 
contamination  plume  and  then  locating 
the  CG  at  that  place,  regardless  of 
whether  a  population  is  currently  at  that 
location  or  not.  Both  of  these 
approaches  appear  to  give  essentially 
the  same  maximum  dose  levels  to  at 
least  some  individuals,  because  at  some 
point  in  time  the  CG  would  tap  into  the 
contamination  plume  and  receive  the 
exposures.  However,  if  assumed  to  be 
widely  distributed  geographically,  many 
members  of  the  CG  could  receive 
considerably  smaller  doses,  or  no  dose, 
resulting  in  an  average  dose  which  does 
not  reflect  the  intent  of  the  CG  concept. 
Overall,  as  explained  further,  below,  the 
difference  in  the  distribution  of  doses 
using  the  CG  approach  depends  upon 
the  implementation  details  describing 
how  the  total  spectrum  of  dose 
assessments  would  be  calculated. 
We  relied  upon  many  factors  in 
making  the  decision  to  use  the  RMEI 
concept.  First,  this  approach  is 
consistent  with  widespread  practice, 
current  and  historical,  of  estimating 
dose  and  risk  incurred  by  individuals 
even  when  it  is  impossible  to  specify  or 
calculate  accurately  the  exposure  habits 
of  future  members  of  the  population,  as 
in  this  case  where  it  is  necessary  to 
project  doses  for  very  long  periods. 
Second,  we  believe  that  the  RMEI 
approach  is  sufficiently  conservative 
and  that  it  is  fully  protective  of  the 
general  population  (including  women 
and  children,  the  very  young,  the 
elderly,  and  the  infirm).  The  risk  factor 
upon  which  the  dose  level  was 
established  is  very  small,  5.75  chances 
in  10,000,000  per  mrem  for  fatal  cancer. 
The  lifetime  risk  then  is  this  factor 
multiplied  by  the  total  dose  received  in 
each  year  of  the  individual's  lifetime. 
We  believe  that  the  risk  prior  to  birth  is 
very  similar  to  this  risk  level;  however, 
relative  to  the  rest  of  that  individual's 
lifetime,  the  difference  is  small.  Third, 
we  believe  that  it  provides  protection 
similar  to  the  CG  recommended  by 
NAS.  The  RMEI  model  uses  a  series  of 
assumptions  about  the  lifestyle  of  a 
hypothetical  individual.  This  belief  was 
supported  by  NAS  in  its  comments  on 
the  proposed  40  CFR  part  197.  The  NAS 
agreed  that  EPA's  RMEI  approach  is 
"broadly  consistent  with  the  TYMS 
report's  recommendation"  (Docket  No. 
A-95-12,  IV-D-31).  Fourth,  it  is 
possible  to  build  the  desired  degree  of 
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conservatism  into  the  model  through 
choices  of  assumed  values  of  RME 
parameters.  However,  these  values 
would  be  within  certain  limits  because 
we  require  the  use  of  Yucca  Moimtain- 
specific  characteristics  in  choosing 
those  parameters  and  their  values.  In 
subpart  B  of  40  CFR  part  197,  we 
establish  a  framework  of  assumptions 
for  NRC  to  incorporate  into  its 
implementing  regulations.  Fifth,  we 
believe  that  the  RMEI  approach  is  more 
straightforward  in  its  application  than 
the  CG  approach  (particularly  the 
probabilistic  CG  approach).  The  RMEI 
can  reasonably  be  assiuned  to  incur 
doses  from  the  plume  of  contamination. 
By  locating  the  RMEI  for  dose 
assessment  purposes  above  the  plume's 
direct  path,  high-end  dose  estimates 
will  result.  A  probabilistic  CG  implies 
some,  or  even  many,  locations  of  the 
members  across  a  broader  geographic 
area  than  the  plume  covers.  This 
dispersal  inescapably  involves 
additional  decisions  for  the  method  to 
be  used  for  combining  dose  estimates 
for  the  group  members  and  comparison 
against  regulatory  limits  and  could 
average  some,  or  many,  doses  with  a 
zero  magnitude.  In  addition,  specifying 
certain  assiunptions  regarding 
consumption  habits,  e.g.,  requiring  the 
assumption  that  the  RMEI  drinks  a  high- 
end  estimate  of  2  liters/day  of  ground 
water  and  that  dietary  intake  is 
determined  using  surveys  of  today's 
population  in  the  Town  of  Amargosa 
Valley,  assure  that  the  RMEI  is 
"reasonably  maximally"  exposed 
(§  197.21).  We  believe  this  approach  is 
consistent  with  the  NAS 
reconunendation  of  "cautious,  but 
reasonable"  assumptions  for  repository 
dose  assessments  (NAS  Report  p.  6). 
With  these  assumptions  about  the 
location  to  be  used  for  dose  assessments 
and  food  and  water  consiunption,  we 
believe  that  the  RMEI  approach  would 
result  in  dose  estimates  comparable  to  a 
small  CG.  For  a  CG,  food  and  water 
consumption  patterns  would  also  be 
determined  from  surveys  of  the  local 
population  and.  possibly,  by  some 
assumptions  to  push  the  dose 
assessments  toward  higher-end  dose 
estimates.  The  important  difference 
between  the  composite  RMEI  and 
probabilistic  CG  approaches  is  in  the 
assumed  distribution  of  the  group 
members  relative  to  the  projected  path 
of  radionuclide  contamination  from  the 
repository.  And,  finally,  sixth,  we 
previously  have  used  the  RMEI 
approach  in  our  regulations  (see  FR 
22888,  22922,  May  29,  1992).  We  have 
not  used  the  CG  approach.  For  example, 
the  WIPP  certification  criteria  (40  CFR 


part  194)  use  an  approach  involving 
estimating  doses  to  individuals  rather 
than  to  a  defined  CG. 

We  believe  the  RMEI  approach  is 
more  direct  and  easily  understood  than 
the  probabilistic  CG  approach  because 
the  uncertainties  of  estimating  doses  for 
a  randomly  located  population  is 
avoided,  but  the  approach  is  still 
"cautious,  but  reasonable."  We  believe 
that  the  "probabilistic"  CG  described  by 
NAS  would  give  essentially  the  same 
high-end  dose  results  for  situations 
where  the  group  is  small,  located  in  a 
relatively  small  area,  and  is  above  the 
path  of  the  contamination  plume. 
However,  this  was  not  the  concept 
recommended  by  NAS.  Therefore,  we 
believe  our  RMEI  approach  captiu«s  the 
essential  "cautious,  but  reasonable" 
approach  recommended  by  NAS  while 
minimizing  speculative  aspects  of  the 
probabilistic  CG  approach.  We  do  not 
mean  to  imply  that  a  CG  approach 
would  never  be  appropriate,  or  that  wo 
would  never  use  a  CG  approach  in  a 
regulatory  action  or  other  decision. 
However,  in  this  particxdar  site-specific 
situation,  had  we  used  a  CG,  we  would 
have  considered  it  necessary  to  define  it 
in  detail  (in  terms  of  size  and  location) 
using  cautious,  but  reasonable, 
assumptions,  but  as  discussed 
elsewhere  in  this  document,  we  believe 
that  the  RMEI  approach  is  preferable  for 
Yucca  Moiuitain. 

Our  RMEI  is  a  theoretical  individual 
representative  of  a  future  population 
group  or  community  termed  "rural- 
residential"  (see  Chapter  8  of  the  BID  for 
a  description  of  this  concept).  The  DOE 
will  calculate  the  CEDE  the  RMEI 
receives  using  cautious,  but  reasonable, 
exposure  parameters  and  parameter- 
value  ranges  as  described  below.  The 
NRC  woidd  use  the  projected  CEDE  in 
determining  whether  DOE  complies 
with  the  standard.  The  DOE  will 
perform  the  dose  calculation  to  estimate 
exposiuB  resulting  from  releases  from 
the  waste  into  the  accessible 
environment  based  upon  the 
assivnption  of  present-day  conditions  in 
the  vicinity  of  Yucca  Moimtain.  Under 
our  standard,  the  RMEI  will  have  food 
and  water  intake  rates,  diet,  and 
physiology  similar  to  those  of 
individuals  in  commimities  ciurently 
living  in  the  downgradient  direction  of 
flow  of  the  ground  water  passing  under 
Yucca  Mountain. 

We  did,  however,  receive  conunents 
from  tribal  representatives  expressing 
concern  regarding  an  alternative 
approach.  The  Paiute  and  Shoshone 
Tribes  stated  that  they  use  the  Yucca 
Mountain  area  for  traditional  and 
customary  purposes,  including 
traditional  gathering,  and  it  is  their 


belief  that  these  uses  should  be 
incorporated  into  the  formula  upon 
which  the  final  standards  are  based.  We 
considered  the  Tribes'  comments,  but, 
for  several  reasons  explained  below,  we 
conclude,  after  considering  their 
description  of  tribal  uses  of  the  area, 
that  the  rural-residential  RMEI  is  fully 
protective  of  tribal  resources. 

First,  the  tribal  use  of  natural  springs 
is  apparently  occiuring  in  the  vicinity  of 
Ash  Meadows,  since  we  are  not  aware 
of  another  area  downgradient  from 
Yucca  Mountain  where  water  discharges 
in  natural  springs,  with  the  possible 
exception  of  springs  in  the  more  distant 
Death  Valley.  These  natural  springs  are 
likely  fed  by  the  "carbonate"  aquifer, 
which  is  beneath  the  "alluvial"  aquifer 
being  used  Town  of  Amargosa  Valley 
(including  at  Lathrop  Wells)  now,  and 
which  we  assume  will  be  used  in  the 
future.  The  available  data  indicate  that 
although  it  is  likely  that  the  alluvial 
aquifer  would  be  contaminated  by 
releases  from  the  potential  Yucca 
Moimtain  repository,  flow  is  generally 
upward  from  the  carbonate  aquifer  into 
the  overlying  aquifers,  suggesting  that 
there  is  no  potential  for  radionuclides  to 
move  downward  into  the  carbonate 
system.  If  downward  movement  were  to 
occur,  however,  radionuclide 
concentrations  would  be  significantly 
diluted  in  the  larger  carbonate  flow 
system.  As  a  result,  springs  fed  from  the 
carbonate  aquifer  would  have  lower 
contamination  levels  than  would  wells 
at  the  Lathrop  Wells  location,  which  tap 
aquifers  closer  to,  and  more  directly 
affected  by,  the  source  of  potential 
contamination.  A  more  extensive 
discussion  of  the  aquifer  systems  and 
geology  in  the  Yucca  Mountain  area 
may  be  found  in  sections  II. D  and 
III.B.4.e  of  this  preamble,  and  Chapters 
7  and  8  of  the  BID. 

Second,  the  tribal  use  of  wildlife  and 
non-irrigated  vegetation  should  not 
contribute  significantly  to  total 
individual  dose  estimates.  Gaseous 
releases  from  the  repository  are  not  a 
significant  contributor  to  individual 
doses  (NAS  report,  pg.  59)  through 
inhalation  or  rainfall,  and  should 
contribute  less  to  contamination  of 
wildlife  and  non-irrigated  vegetation 
than  the  use  of  contaminated  well  water 
for  raising  crops  and  animals  for  food 
consumption.  We  believe  our 
requirement  that  DOE  and  NRC  base 
food  ingestion  patterns  on  ciurent 
patterns  for  the  agricultural  area  directly 
down  gradient  from  the  repository  is  a 
more  conservative  requirement. 

Third,  the  dose  incurred  by  the  RMEI 
is  calculated  at  a  location  closer  to  the 
disposal  system  than  the  Ash  Meadows 
area  (approximately  18  km  versus  30 
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km).  The  RMEI  would  receive  a  higher 
dose  from  groimd  water  consumption 
than  would  an  individual  at  Ash 
Meadows,  even  if  the  carbonate  aquifer 
could  be  contaminated  by  repository 
releases,  for  the  reasons  mentioned 
above. 

Fourth,  the  RMEI  is  assumed  to  be  a 
full-time  resident  continually  exposed 
to  radiation  coming  from  the  disposal 
system.  It  appears  that  the  tribal  uses  are 
intermittent  and  involve  resources 
which  are  less  likely  to  be 
contaminated,  resulting  in  lower  doses 
than  those  to  the  RMEI. 

Presently,  we  expect  the  ground  water 
pathway  to  be  the  most  significant 
pathway  for  exposure  from 
radionuclides  transported  from  the 
repository  (NAS  Report  p.  48;  Chapter  8 
of  the  BID).  Our  initial  evaluation  of 
potential  exposiu^  pathways  from  the 
disposal  system  to  die  RMEI  suggests 
that  the  dominant  fraction  of  the  dose 
incurred  by  the  RMEI  likely  will  be  from 
ingestion  of  food  irrigated  with 
contaminated  water  (see  Chapter  8  of 
the  BID).  It  is  possible,  however,  that 
DOE  and  NRC  will  determine  that 
another  exposure  pathway  is  more 
significant.  Consequently,  DOE  and 
NRC  must  consider  and  evaluate  all 
potentially  significant  exposure 
pathways  in  the  dose  assessments.  As  a 
result  of  the  dose  assessments  using 
different  combinations  of  parameter 
values,  there  will  be  a  distribution  of 
potential  doses  inciured  by  the  RMEI. 
The  NRC  will  use  the  mean  value  of  that 
distribution  of  RMEI  doses  to  determine 
DOE's  compliance  with  the  individual- 
protection  standard.  We  requested 
comments  regarding  both  the  use  of  the 
RMEI  approach  and  the  use  of  the 
higher  of  the  mean  or  median  value  to 
determine  compliance  with  the 
individual-protection  standard.  We  also 
requested  comments  regarding  the 
desirability  of  adopting  the  CG  approach 
rather  than  the  RMEI  approach.  We 
further  requested  that  conunents 
supporting  the  CG  approach  address  the 
level  of  detail  our  rule  should  include 
for  the  parameters  used  to  describe  the 
CG.  Comments  on  various  aspects  of  the 
RMEI  approach  appear  later  in  this 
section.  Comments  on  the  mean/median 
compliance  level  are  in  the  answer  to 
Question  #13  in  section  W. 

We  received  comments  supporting 
both  the  RMEI  and  the  CG  approaches. 
For  example,  one  commenter  felt  that 
NRC's  proposed  licensing  regulation  for 
Yucca  Moimtain  (64  FR  8640,  February 
22,  1999)  was  more  consistent  with  the 
NAS  recommendation  because  it 
included  a  farming  community  CG  (see 
NRC's  proposed  10  CFR  63.115).  This 
commenter  also  stated  that  the  proposed 


10  CFR  part  63  contains  the  appropriate 
level  of  detail  to  define  the  CG.  Other 
commenters  recommended  the  use  of  a 
subsistence  farmer  CG  approach  on  the 
grounds  that  such  an  approach  is  more 
protective  than  the  rural-residential 
RMEI.  These  groups  stated  that  the 
RMEI  is  "purely  speculative." 

As  noted  earlier,  NAS  recommended 
using  the  CG  concept.  This  approach 
can  account  for  differences  in  age,  size, 
metabolism,  habits,  and  environment  to 
avoid  heavily  skewing  the  results  based 
upon  personal  traits  that  make  certain 
people  more  or  less  vulnerable  to 
radiation  releases  than  the  average 
within  the  group.  In  comparison,  under 
the  RMEI  approach,  the  dose  that  the 
RMEI  incurs  is  calculated  using  some 
maximum  values  and  some  average 
values  for  the  factors  that  are  important 
to  estimating  dose.  Physical  differences 
such  as  age,  size,  and  metabolism  are 
also  incorporated  into  the  risk  value  for 
development  of  cancer,  in  effect  making 
the  RMEI  a  "composite"  individual. 
This  procedure  also  projects  doses  that 
are  within  a  reasonably  expected  range 
rather  than  projecting  the  most  extreme 
cases. 

Regarding  the  comments  stating  that 
the  RMEI  is  "purely  speculative,"  we 
agree  that  the  RMEI  approach  is 
speculative;  however,  it  is  less 
speculative  than  the  scenario  suggested 
in  the  comments  supporting  the  use  of 
a  subsistence  farmer.  We  are  not  aware 
of  any  subsistence  fanners  (as  defined 
by  the  comments)  in  Amargosa  Valley. 
U  we  used  the  comments'  approach  we 
would,  therefore,  be  engaging  in  even 
more  speculation  than  we  are  by  using 
a  current  lifestyle.  Any  future  projection 
involves  speculation.  Our  basis  for 
using  the  RMEI  is  that  we  are  following 
NAS's  recommendation  to  use  current 
technology  and  living  patterns  because 
speculation  upon  future  society  and 
lifestyle  variations  can  be  endless  and 
not  scientifically  supportable  (NAS 
Report  p.  122).  As  stated  earlier,  the 
danger  in  defining  a  probabilistic  CG  is 
that  it  may  be  skewed  by  including 
randomly  located  people  who  will  have 
minimal  exposures,  resulting  in  less 
conservative  estimates  for  the  group. 
Given  the  conditions  at  Yucca 
Mountain,  we  considered  this  to  be  a 
very  real  possibility.  We  consider  using 
a  composite  individual  to  be  a  much 
simpler  means  of  accomplishing  the 
same  purpose  while  maintaining  more 
control  over  who  is  represented  in  the 
exposure  assessments.  Had  we  opted  to 
use  a  probabilistic  CG,  we  would  have 
identified  certain  characteristics  of  the 
group  in  order  for  it  to  meet  our  intent, 
as  we  have  done  with  the  RMEI. 


Overall,  we  believe  that  the  RMEI 
approach  both  meets  the  intent  of  NAS 
and  the  EnPA  and  continues  a 
regulatory  methodology  that  we 
previously  have  used  successfully. 
Further,  though  it  recommended  that  we 
use  a  CG  approach,  NAS  seemed  to 
recognize  that  a  non-CG  approach  could 
accomplish  the  same  purpose.  In  its 
report,  NAS  stated  '(i]t  is  essential  that 
the  scenario  that  is  uldmately  selected 
be  consistent  with  the  critical-group 
concept  that  we  have  advanced"  (NAS 
Report  p.  10,  emphasis  added).  In  its 
comments  on  the  proposed  40  CFR  part 
197,  NAS  stated  that  our  RMEI  approach 
is  "broadly  consistent  with  the  TYMS 
report's  recommendations"  (Docket  No. 
A-95-12,  Item  IV-D-31).  Given  this 
acknowledgment  by  NAS,  and  that  our 
evaluation  of  public  comments 
identified  no  significant  deficiencies  in 
our  proposed  approach,  we  see  no 
compelling  reason  to  change  our 
position  that  the  RMEI  is  the 
appropriate  method  to  use  at  Yucca 
Mountain. 

Exposure  scenario  for  the  RMEI.  A 
major  part  of  the  exposure  scenario  is 
the  RMEI's  location.  To  make  this 
decision,  we  collected  and  evaluated 
information  about  the  Yucca  Mountain 
area's  natural  geologic  and  hydrologic 
features  that  may  preclude  drilling  for 
water  at  a  specific  location,  such  as 
topography,  geologic  structure,  aquifer 
depth  and  quality,  and  water 
accessibility.  Based  upon  this 
information  and  the  current 
understanding  of  ground  water  flow  in 
the  Yucca  Mountain  area,  it  appears  that 
individuals  theoretically  could  reside 
anywhere  along  the  projected  ground 
water  flow  path  extending  from  Forty- 
Mile  Wash,  starting  approximately  five 
kilometers  (km)  from  the  repository 
location,  to  the  southwestern  part  of  the 
Town  of  Amargosa  Valley,  Nevada, 
where  the  ground  water  is  close  to  the 
land  surface  and  where  most  of  the 
farming  in  the  area  occurs.  However,  in 
practice  an  individual's  ability  to  reside 
at  any  particular  point  depends  upon 
the  available  resources.  To  explore  these 
variations,  we  developed  four  scenarios 
(described  in  the  preamble  to  the 
proposed  rule).  See  Chapter  8  of  the  BID 
for  a  fuller  version  of  our  evaluation  of 
the  factors  associated  with  these 
scenarios.  In  developing  scenarios,  we 
assumed  that  the  level  of  technology 
and  economic  considerations  affecting 
population  distributions  and  life  styles 
in  the  future  are  the  same  as  today  (for 
more  detail  on  this  assumption,  see  the 
What  Do  Our  Standards  Assume  About 
the  Future  Biosphere?  section  below). 
See  below  for  a  fuller  discussion  of  our 
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choice  for  the  RMEI's  location.  We 
requested  comments  regarding  the 
appropriateness  of  these  scenarios  and 
our  preferred  choice. 

We  selected  a  rural-residential  RMEI 
as  the  basis  of  oiu-  individual  exposiue 
scenario.  We  assume  that  the  rural- 
residential  RMEI.  is  exposed  through 
the  same  general  pathways  as  a 
subsistence  farmer.  However,  this  RMEI 
would  not  be  a  full-time  former.  Rather, 
this  RMEI,  as  part  of  a  community 
typical  of  Amargosa  Valley,  might  do 
personal  gardening  and  earn  income 
firom  other  sources  of  work  in  the  area. 
We  assume  further  that  the  RMEI  drinks 
two  liters  per  day  of  water  contaminated 
with  radionuclides,  and  some  of  the 
food  (based  upon  surveys)  consiimed  by 
the  RMEI  is  from  the  Town  of  Amargosa 
Valley.  We  consider  the  consumption  of 
two  liters  per  day  of  drinking  water  to 
be  a  high-exposure  value  because 
people  consume  water  and  other  liquids 
from  outside  sources,  such  as 
commercial  products.  We  intended  that 
it  would  push  the  dose  estimates 
towards  a  "reasonably  maximal 
exposure."  Similarly,  we  assume  that 
local  food  production  will  use  water 
contaminated  with  radionuclides 
released  from  the  disposal  system.  We 
believe  this  lifestyle  is  similar  to  that  of 
most  people  living  in  Amargosa  VaUey 
today. 

We  received  comments  stating  that: 
we  should  be  more  specific  in  defining 
characteristics  of  the  RMEI;  we  shoiUd 
take  future  changes  in  population,  land 
use,  climate,  and  biota  into 
consideration;  and  that  something  other 
than  a  rural-residential  lifestyle  would 
be  a  more  appropriate  choice. 

One  comment  suggested  that  we 
should  be  more  specific  in  setting  the 
location,  behavior,  and  lifestyle,  or 
allow  NRC  to  make  that  choice.  There 
were  also  a  few  comments  stating  that 
NRC  should  specify  the  parameter 
values.  We  believe  that  we  have 
specified  the  characteristics  of  the  rural- 
residential  RMEI  in  the  detail  necessary, 
given  oui  ciurent  imderstanding.  for  the 
concept  to  be  implemented  as  we 
intend.  We  also  believe  that  our 
specification  of  the  parameter  values 
such  as  location  for  the  RMEI  and 
drinking  water  int2ike  rate  is  appropriate 
and  necessary  for  our  standard  to  be 
implemented  in  the  context  in  which 
we  developed  it.  We  further  believe  we 
have  the  authority  to  specify  other 
parameter  values;  however,  we  believe 
that  NRC,  in  its  role  as  the  licensing 
authority,  can  and  should  set  most  of 
the  details  for  implementing  the 
standard,  such  as  water  usage  in  the 
community  where  the  RMEI  resides. 
Also,  under  our  standard,  NRC  has  the 


flexibility  to  make  any  assumptions, 
other  than  those  we  specified 
(assumptions  we  specified  include 
location,  water  intake  rate,  and  diet 
reflective  of  current  residents  of  the 
Town  of  Amargosa  Valley),  if  alternative 
selections  prove  to  be  more  appropriate 
for  implementing  the  standard  as  we 
intend.  The  location  we  specified  is  not 
a  fixed  point  but  rather  it  must  be  in  the 
accessible  environment  above  the 
highest  concentration  of  radionuclides 
in  the  plume  of  contamination.  To 
assess  water  usage  in  the  hypothetical 
commxmity,  DOE  and  NRC  could  use  an 
approach  similar  to  the  representative 
volume  approach  described  later  in  this 
doctunent  (How  Does  Our  Rule  Protect 
Gmund  Water?).  In  doing  so,  the  NRC 
may  wish  to  consider  the  volume  we 
specified  as  the  representative  volume 
for  ground  water  protection  (i.e.,  3,000 
acre-feet).  Given  the  extreme  technical 
difficulty  in  modeling  the  small 
volumes  of  water  used  by  an  individual, 
it  would  be  reasonable  for  DOE  and 
NRC  to  assume  that  the  RMEI  is  one  of 
a  number  of  people  (in  the  hypothetical 
"community"  of  which  the  RMEI  is  a 
member)  withdrawing  water  from  the 
plume  of  contamination.  Such  an 
approach  would  involve  assumptions 
about  the  number  of  people 
withdrawing  water  and  the  various  uses 
for  which  the  water  is  withdrawn, 
which  would  define  the  overall  volume 
of  water.  The  RMEI  would  then  be  a 
representative  person  using  water  with 
"average"  concentrations  of 
radionuclides.  These  assimiptions 
should  be  reflective  of  current  water 
uses  in  &e  projected  path  of  the  plume 
of  contamination. 

Among  the  comments  regarding  our 
assumptions  about  future  populations, 
land  use,  climate,  and  biota,  one  stated 
that  it  is  arrogant,  as  well  as  insensitive, 
to  assiune  that  all  future  people  will  be 
like  us  today,  and  that  it  is  unrealistic 
to  assimie  that  future  popiUation 
distribution,  patterned  as  it  is  today, 
will  be  static.  The  comment  is  correct  in 
that  there  are  many  possible  futures. 
However,  it  is  necessary  to  limit 
speculation  about  possible  futures  so 
that  the  performance  assessments  can 
provide  meaningful  input  into  the 
decision  process  and  the  decision 
process  itself  is  not  confoimded  with 
speculative  alternatives.  Therefore,  we 
agreed  with  and  followed  NAS  when  it 
recommended,  "[i]n  view  of  the  almost 
unlimited  possible  future  states  of 
society  *  *  *  we  have  reconmiended 
that  a  particular  set  of  assiunptions  be 
used  about  the  biosphere  *  *  *  we 
recommend  the  use  of  assumptions  that 


reflect  ciurent  technologies  and  living 
patterns"  (NAS  Report  p.  122). 

A  similar  question  arose  when  we 
developed  the  implementing  regulations 
for  WIPP.  We  resolved  the  question  by 
developing  the  "futxue  states" 
assumption  (see  40  CFR  194.25).  The 
position  we  have  taken  for  the  Yucca 
Mountain  standards  is  consistent  with 
our  previous  approach  to  this  question. 

There  was  a  spectrum  of  suggestions 
recommending  alternative  RMEIs  (frtim 
a  fetus  to  the  elderly  and  infirm).  For 
example,  one  comment  suggested 
pregnant  women  and  the  unborn  within 
their  wombs,  children,  the  infirm,  and 
the  elderly  as  appropriate  RMEIs.  Other 
commenters  urged  using  a  subsistence 
fanner.  Regarding  the  various  ages  and 
stages  of  human  development,  the  risk 
value  used  for  the  development  of 
cancer  is  an  overall  average  risk  value 
(see  Chapter  6  of  the  BID  for  more 
details)  mat  includes  all  exposure 
pathways,  both  genders,  all  ages,  and 
most  radionuclides.  However,  it  does 
not  cover  the  "xmbom  within  the 
womb."  It  is  thought  that  the  risk  to  the 
imbom  is  similar  to  that  for  those  who 
have  been  bom;  however,  the  exposure 
period  for  the  unborn  is  very  short 
compared  to  the  rest  of  the  individual's 
average  lifetime  (see  Chapter  6  of  the 
BID  for  a  discussion  of  cancer  risk  frtim 
in  utero  exposure).  Therefore,  the  risk  is 
proportionately  lower  and  thus  would 
not  have  a  significant  impact  upon  the 
overall  risk  incurred  by  an  individual 
over  a  lifetime.  On  the  other  end  of  the 
spectrum,  radiation  exposure  of  the 
elderly  at  the  levels  of  the  individual- 
protection  standard  would  be  less  than 
the  overall  risk  value  because  they  have 
fewer  years  to  live  and,  therefore,  fewer 
years  for  a  fatal  cancer  to  develop. 

Some  comments  on  our  RMEI 
characteristics  stated  that  they  need  to 
be  more  site-specific  and  should 
consider  the  aJtemative  lifestyles  of 
Native  Americans.  Other  comments 
stated  that  the  characteristics  and 
location  of  the  RMEI  are 
implementation  issues  that  should  be 
left  for  determination  by  NRC.  We 
believe  that  the  final  rule  achieves  the 
proper  balance  of  site-specific 
characteristics  that  is  fully  protective  of 
the  public  health  and  safety,  and  that 
the  attributes  of  the  RMEI  specified  in 
this  rule  are  necessary  to  ensiu^  that  the 
Yucca  Mountain  disposal  system 
achieves  the  level  of  protection  that  we 
intend. 

Location  of  the  RMEI.  The  location  of 
the  RMEI  is  a  basic  part  of  the  exposiire 
scenario.  We  considered  locations 
within  a  region  occupying  an  area 
bordering  Forty-Mile  Wash,  within  a 
few  kilometers  of  the  repository  site,  to 
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the  southwestern  border  of  the  Town  of 
Amargosa  Valley.  This  region,  which  we 
believe  is  hydrologically  downgradient 
from  Yucca  Mountain,  can  be 
considered  as  three  general  subareas. 
See  the  preamble  to  the  proposed  rule, 
64  FR  46989-46990.  for  a  fuller 
discussion  of  these  subareas. 

Based  upon  these  considerations  of 
the  subareas,  we  proposed  the 
intersection  of  U.S.  Route  95  and 
Nevada  State  Route  373,  known  as 
Lathrop  Wells,  as  the  point  where  the 
RMEI  would  reside.  We  consider  it 
improbable  that  the  rural-residential 
RMEI  would  occupy  locations 
significantly  north  of  U.S.  Route  95, 
because  the  rough  terrain  and  increasing 
depth  to  ground  water  nearer  Yucca 
Moimtain  would  likely  discoiuage 
settlement  by  individuals  because 
access  to  water  is  more  difficult  than  it 
would  be  a  few  kilometers  farther  south. 
Also,  there  are  currently  several 
residents  and  businesses  near  this 
location  whose  source  of  water  is  the 
underlying  aquifer  (which  we 
understand  flows  beneath  Yucca 
Mountain).  Therefore,  we  believe  it  is 
reasonable  to  assume  that  a  rural 
community  could  be  located  near  this 
intersection  in  the  future,  and  that 
population  increases  in  the  short  term 
would  cluster  preferentially  around  the 
main  roads  through  the  area. 

We  are  requiring  that  the  RMEI  be 
located  in  the  accessible  environment 
(i.e.,  outside  the  controlled  area)  above 
the  highest  concentration  of 
radionuclides  in  the  plimie  of 
contamination.  Based  upon  a  review  of 
available  site-specific  information  (see 
Chapter  8  of  the  BID),  we  have  chosen 
the  latitude  of  the  southern  edge  of  the 
Nevada  Test  Site  (corresponding  to  the 
line  of  latitude  36°  40'  13.6661"  North 
(described  in  Docket  A-95-12,  Item  V- 
A-29)),  as  the  southernmost  extent  of 
the  controlled  area,  i.e.,  DOE  and  NRC 
could  establish  the  southern  boimdary 
of  the  controlled  area  farther  north  (and 
presumably  the  location  of  the  RMEI), 
but  no  farther  south  (see  Where  Will 
Compliance  With  the  Ground  Water 
Standards  be  Assessed?).  (Even  if  the 
RMEI  were  to  be  located  north  of  this 
line  of  latitude,  the  RMEI  must  still  have 
the  characteristics  described  in 
§  197.21.).  As  noted  above,  we  proposed 
the  intersection  of  U.S.  Route  95  and 
Nevada  State  Route  373  (i.e.,  Lathrop 
Wells)  as  the  location  of  the  RMEI.  After 
further  review,  we  determined  that  the 
southern  edge  of  NTS  would  be  a  more 
appropriate  maximiun  distance  from  the 
repository  footprint  than  the  location  we 
proposed  because  of  Nye  County's  plans 
to  develop  the  area  between  the 
intersection  at  Lathrop  Wells  and  NTS 


and  the  potential  for  members  of  the 
public  to  reside  in  that  same  area 
(Docket  No.  A-95-12.  Items  V-14, 15, 
16).  This  location  is  also  slightly  more 
protective  than  the  Lathrop  Wells 
location  since  it  is  approximately  2  km 
closer  to  the  repository  footprint,  but 
still  falls  within  the  conditions  which 
led  us  to  propose  the  Lathrop  Wells 
intersection,  e.g.,  the  ground  water  is 
not  significantly  deeper  than  at  the 
intersection  and  the  soil  conditions  are 
the  same. 

Commercial  farming  occurs  today 
farther  south,  in  the  southwestern 
portion  of  the  Town  of  Amargosa  Valley 
in  an  area  near  the  California  border  and 
west  of  Nevada  State  Route  373. 
However,  soil  conditions  in  the  vicinity 
of  Lathrop  Wells  are  similar  to  those  in 
southwestern  Amargosa  Valley. 
Therefore,  it  should  be  feasible  for  the 
RMEI  to  grow  some  food,  using 
contaminated  water  tapped  by  a  well. 
We  believe  that  it  is  reasonable  to 
assume  that  other  gardening,  farming, 
and  raising  of  domestic  animals  could 
occur  using  contaminated  water  (see 
Appendix  IV  of  the  BID).  We  have 
specified  that  selected  parameters,  such 
as  the  percentage  of  food  grown  by  the 
RMEI,  should  reflect  the  lifestyles  of 
ciurent  residents  of  the  Town  of 
Amargosa  Valley. 

Finally,  we  believe  a  rural-residential 
RMEI  slightly  north  of  Lathrop  Wells 
would  be  among  the  most  highly 
exposed  individuals  downgradient  from 
Yucca  Mountain,  even  though  the 
ground  water  nearer  the  repository 
could  contain  higher  concentrations  of 
radionuclides.  If  individuals  lived 
nearer  the  repository,  they  would  be 
unlikely  to  withdraw  water  from  the 
significantly  greater  depth  for  other  than 
domestic  use,  and  in  the  much  larger 
quantities  needed  for  gardening  or 
fanning  activities  because  of  the 
significant  cost  of  finding  and 
withdrawing  the  ground  water.  It  is 
possible,  therefore,  for  an  individual 
located  closer  to  the  repository  to  incur 
exposures  from  contaminated  drinking 
water,  but  not  from  ingestion  of 
contaminated  food.  Based  upon  our 
analyses  of  potential  pathways  of 
exposure,  discussed  above,  we  believe 
that  use  of  contaminated  ground  water 
[e.g.,  drinking  water  and  irrigation  of 
crops)  would  be  the  most  likely 
pathway  for  most  of  the  dose  from  the 
most  soluble,  more  mobile 
radionuclides  (such  as  technetium-99 
and  iodine-129).  The  percentage  of  the 
dose  that  results  from  irrigation  would 
depend  upon  assumptions  about  the 
fraction  of  all  food  consumed  by  the 
RMEI  fitam  gardening  or  other  crops 
grown  using  contaminated  water,  which 


should  reflect  the  lifestyle  of  current 
residents  of  the  Town  of  Amargosa 
Valley.  Therefore,  the  exposure  for  an 
RMEI  located  approximately  18  km 
south  of  the  repository  (where  ingestion 
of  locally  grown  contaminated  food  is  a 
reasonable  assumption)  actually  would 
be  more  conservative  than  an  RAIEI 
located  much  closer  to  the  repository 
who  is  exposed  primarily  through 
drinking  water.  We  also  are  establishing 
that  protection  of  a  rural-residential 
RMEI  would  be  protective  of  the  general 
population  downgradient  irom  Yucca 
Mountain  (see  the  How  Do  Our 
Standards  Protect  the  General 
Population?  section  below). 

As  stated  above,  the  method  of 
calculating  the  RMEI  dose  is  to  select 
average  values  for  most  parameters 
except  one  or  a  few  of  the  most 
sensitive,  which  are  set  at  their 
maximum.  We  believe  that  an  RMEI 
location  above  the  highest  concentration 
in  the  plume  of  contamination  in  the 
accessible  environment  and  a 
consumption  rate  of  two  liters  per  day 
of  drinking  water  from  the  plume  of 
contamination  represent  high-end 
values  for  two  of  these  factors.  The  NRC 
may  identify  additional  parameters  to 
assign  high-end  values  in  projecting  the 
dose  to  the  RMEI.  To  the  extent 
possible.  NRC  should  use  site-specific 
information  for  any  remaining  factors. 
For  example,  NRC  should  use  site- 
specific  projections  of  the  amount  of 
contaminated  food  that  would  be 
ingested  in  the  future.  The  NRC  might 
base  projections  upon  surveys  that 
indicate  the  percentage  of  the  total  diet 
of  Amargosa  Valley  residents  from  food 
grown  in  the  Amargosa  Valley  area. 

We  requested  comment  regarding  the 
potential  approaches  and  assumptions 
for  the  exposure  scenario  to  be  used  for 
calculating  the  dose  incurred  by  the 
RMEI.  particularly  whether: 

(1)  Based  upon  the  above  criteria, 
there  is  now  sufficient  information  for 
us  to  adequately  support  a  choice  for  the 
RMEI  location  in  the  final  rule  or  should 
we  leave  that  determination  to  NRC  in 
its  licensing  process  based  upon  our 
criteria; 

(2)  Another  location  in  one  of  the 
three  subareas  identified  previously 
should  be  the  location  of  the  RMEI:  and 

(3)  Lathrop  Wells  and  an  ingestion 
rate  of  two  liters  per  day  of  drinking 
water  are  appropriate  high-end  values 
for  parameters  to  be  used  to  project 
doses  to  the  RMEI. 

Of  the  three  subjects  listed  above,  the 
only  comments  we  received  suggested 
different  locations  for  the  RMEI.  A  few 
commenters  thought  that  the  Lathrop 
Wells  location  is  appropriate.  However, 
a  number  of  others  stated  that  the 
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RMEI's  location  should  be  at  the  edge  of 
the  footprint  of  the  repository.  Finally, 
one  commenter  suggested  that  30 
kilometers  away  from  the  repository  (in 
the  current  farming  area  in  southern 
Amargosa  Valley)  would  be  reasonable; 
however,  this  commenter  also  stated 
that  Lathrop  Wells  would  be  acceptable 
using  the  rural-residential  scenario  to 
provide  conservatism  to  protect  public 
health  and  safety. 

As  stated  earlier,  we  are  designating 
the  location  above  the  point  of  highest 
concentration  in  the  plume  of 
contamination  in  the  accessible 
environment  (no  farther  south  than  36° 
4^  13.6661'  North)  as  the  location  of 
the  RMEI.  This  point  would  be 
approximately  18  kilometers  south  of 
the  repository  footprint.  We  do  not 
believe  that  an  BMEl  likely  would  live 
much  farther  north  of  the  compliance 
point  (toward  Yucca  Moimtain)  because 
of  the  increasing  depth  to  groimd  water 
and  the  increasing  roughness  of  the 
terrain.  In  addition,  we  believe  that,  at 
approximately  18  km,  a  rural-resident 
RMEI  will  likely  have  the  highest 
potential  doses  in  the  region  because  of 
both  drinking  contaminated  water  and 
eating  food  grown  using  contaminated 
water.  That  is,  the  rural  resident  at  18 
km  will  receive  a  higher  dose  than 
would  an  individual  living  much  closer 
to  Yucca  Mountain  because  the  cost  of 
extracting  the  water  likely  will  allow 
only  driiiking  the  water  and  not  having 
a  garden  capable  of  suppljdng  a  portion 
of  an  individual's  annual  food 
consumption  (see  Chapters  7  and  8  of 
the  BID).  Likewise,  we  do  not  believe 
that  hypothesizing  that  the  RMEI  lives 
30  km  away  is  a  cautious,  but 
reasonable,  assumption  because:  (1)  At 
30  km,  the  RMEI  likely  would  use  water 
that  contains  much  lower 
concentrations  of  (i.e.,  more  diluted) 
radionuclides;  (2)  the  downgradient 
residents  closest  to  Yucca  Mountain  are 
currently  near  Lathrop  Wells;  and  (3) 
Nye  Coxmty's  short-term  projections  (20 
years)  show  population  growth  at  and 
near  that  location  (see  Docket  No.  A- 
95-12,  Items  V-A-14,  V-A-15,  and  V- 
A-16).  Therefore,  a  distance  of  18  km 
adds  to  the  conservatism  and  provides 
more  protection  of  public  health, 
relative  to  one  commenter's  suggested 
distance  of  30  km. 

There  were  a  few  other  comments 
related  to  the  location  of  the  RMEI.  For 
example,  one  comment  stated  that  the 
location  should  take  into  account  the 
geology  and  hydrology  of  the  site  rather 
than  be  chosen  in  advance.  Another 
comment  believes  that  we  should  base 
the  location  upon  the  ability  of  the 
RMEI  to  sustain  itself  consistent  with 
topography  and  soil  conditions.  Further, 


this  commenter  believes  that  depth  to 
ground  water  should  not  be  a  factor 
because  it  is  impossible  to  predict  either 
human  activities  or  economic 
imperatives. 

We  determined  the  point  of 
compliance  for  the  individual- 
protection  standard  using  site-specific 
factors  and  NAS's  recommendation  to 
use  current  conditions  (NAS  Report  p. 
54).  In  preparing  to  propose  a 
compliance  point  for  the  RMEI,  we 
collected  and  evaluated  information  on 
the  natural  geologic  and  hydrologic 
features,  such  as  topography,  geologic 
structure,  aquifer  depth,  aquifer  quality, 
and  the  quantity  of  ground  water,  that 
may  preclude  drilling  for  water  at  a 
specific  location  (see  Cliapter  7  of  the 
BID).  For  example,  as  stated  above,  we 
do  not  believe  diat  a  rural-residential 
individual  would  occupy  areas  much 
closer  to  Yucca  Mountain  because  of  the 
increasingly  rough  terrain  and  the 
increasing  depth  to  ground  water.  With 
increasing  depth  to  ground  water  come 
higher  costs:  (1)  To  drill  for  water;  (2) 
to  explore  for  water;  and  (3)  to  pump  the 
water  to  the  surface.  We  agree  that  it  is 
impossible  to  predict  either  human 
activities  or  economic  imperatives. 
Therefore,  we  followed  NAS's 
reconunendation  to  use  current 
conditions  to  avoid  highly  speculative 
scenarios.  This  approach  leads  us  to 
considering  the  depth  to  groimd  water 
as  a  key  factor  in  determining  the 
location  and  activities  of  the  RMEI.  The 
current  location  of  people  living  in  the 
vicinity  of  the  repository  is  a  reflection 
of  this  key  factor. 

And,  finally,  one  commenter  stated 
that  the  proposed  RMEI  concept  forces 
DOE  to  assiune  the  RMEI  will  withdraw 
water  from  the  highest  concentration 
within  the  plume  without  consideration 
of  its  likelihood.  Forcing  such  an 
assumption  neglects  the  low  probability 
that  a  well  will  intersect  the  highest 
concentration  within  the  pliune. 

This  commenter's  approach,  which 
would  use  a  probabilistic  method  to 
determine  the  radionuclide 
concentration  withdrawn  by  the  RMEI, 
is  similar  to  one  of  the  example  CG 
approaches  that  NAS  provided  in  its 
report  (NAS  Report  Appendix  C).  The 
NAS  approach  would  use  statistical 
sampling  of  various  parameters,  i.e., 
considering  the  likelihood  (probability) 
of  various  conditions  existing  to  arrive 
at  a  dose  for  compeuison  to  the  standard. 
However,  we  did  not  use  the 
probabilistic  CG  approach  for  the 
following  reasons:  (1)  There  is  no 
relevant  experience  in  applying  the 
probabilistic  CG  approach,  (2)  the  CG 
approach  is  very  complex  relative  to  the 
RMEI  approach  and  is  difficult  to 


implement  in  a  manner  that  assures  it 
would  meet  the  requirements  of 
defining  a  CG,  and  (3)  we  are  concerned 
that  this  approach  does  not  appear  to 
identify  clearly  which  individual 
characteristics  describe  who  is  being 
protected.  Finally,  a  significant  majority 
of  the  public  comments  we  received  on 
the  NAS  Report  opposed  the 
probabilistic  CG  approach.  We  further 
believe  that  prudent  public  health 
policy  requires  that  our  approach  be 
followed  to  provide  reasonable 
conservatism.  In  this  case,  this  is  not  a 
prediction  of  exactly  whom  will  be 
exposed  as  much  as  it  is  a  reasonable 
test  of  the  performance  of  the  repository. 
To  allow  the  probability  of  any 
particular  location  being  contaminated 
is  not  a  prudent  approach  to  the 
ultimate  goal  of  testing  acceptable 
performance. 

e.  How  Do  our  Standards  Protect  the 
Genera]  Population?  Pursuant  to  section 
801(a)(2)(A)  of  the  EnPA,  one  of  the 
issues  to  be  addressed  by  NAS  in  its 
study  is  whether  an  individual- 
protection  standard  will  provide  a 
reasonable  standard  for  protection  of  the 
health  and  safety  of  the  general  public. 
NAS  concluded  that  an  individual- 
protection  standard  could  provide  such 
protection  in  the  case  of  the  Yucca 
Moimtain  disposal  system.  The  NAS 
premised  this  conclusion  on  the 
condition  that  the  public  and 
policymakers  would  accept  the  idea  that 
extremely  small  individual  radiation 
doses  spread  out  over  large  populations 
pose  a  negligible  risk  (NAS  Report  p. 
57).  The  NAS  refers  to  this  concept  as 
"negligible  incremental  risk"  (NIR) 
(NAS  Report  p.  59).  See  the  preamble  to 
the  proposed  rule  for  a  detailed 
discussion  of  NAS's  concept  of  NIR  (64 
FR  46990-46991). 

We  agree  with  NAS  that  an 
individual-protection  standard  can 
adequately  protect  the  general 
population  near  Yucca  Mountain 
because  of  the  particular  characteristics 
of  the  Yucca  Mountain  site.  However, 
we  chose  not  to  adopt  either  a  negligible 
incremental  dose  (NID)  or  NIR  level 
because  we  are  concerned  that  such  an 
approach  is  not  appropriate  in  all 
circumstances,  and  because  of 
reservations  regarding  NAS's  reasoning 
and  analysis.  We  based  our 
determination  that  an  individual-risk 
standard  is  adequate  to  protect  both  the 
local  and  general  population  on 
considerations  unique  to  the  Yucca 
Mountain  site.  This  is  not,  however,  a 
general  policy  judgment  by  us  regarding 
other  uses  of  the  NID  or  NIR  concepts. 

As  noted  in  the  preamble  to  the 
proposal  (64  FR  46990),  NAS  referred  to 
the  NID  level  of  10  \iSv  (1  mrem)/yr  per 
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source  or  practice  recommended  by  the 
NCRP.  The  International  Atomic  Energy 
Agency  (IAEA)  has  made  similar 
recommendations  regarding  exemptions 
in  its  Safety  Series  No.  89.  "Principles 
for  the  Exemption  of  Radiation  Sources 
and  Practices  from  Regulatory  Control" 
(1998)  (Docket  No.  A-95-12,  Item  II-A- 
6).  The  IAEA  has  recommended  that 
individual  doses  not  exceed  10  \iSv  (1 
mrem)/yr  from  each  exempt  practice 
(L\EA  Safety  Series  No.  89,  p.  10).  The 
IAEA's  recommendations  relate  to 
criteria  for  exempting  whole  sources  or 
practices,  such  as  waste  disposal  or 
recycling  generally,  not  whether 
radiation  doses  from  a  portion  of  a  given 
practice,  such  as  the  release  of  gases 
from  a  specific  geologic  repository,  may 
be  considered  negligible.  Finally,  the 
IAEA's  recommendations  intend  the 
exemption  to  be  for  sources  and 
practices  "which  are  inherently  safe" 
(IAEA  Safety  Series  No.  89,  p.  11).  It  is 
not  clear  that  the  low  individual  doses 
or  risks  projected  frt)m  gaseous  releases 
from  the  Yucca  Mountain  repository 
should  be  considered  on  their  own  as  a 
"source"  or  "practice,"  given  the 
definitions  of  these  terms  in  IAEA's 
Safety  Series  No.  89.  Further,  given  the 
extraordinarily  large  inventory  of  long- 
lived  radionuclides  to  be  disposed  of  in 
the  Yucca  Mountain  repository,  it  is  not 
clear  that  such  a  source  or  practice 
should  be  considered  inherently  safe. 
Also,  we  believe  it  is  inappropriate  to 
not  calculate  a  radiation  dose  merely 
because  the  dose  rate  from  a  particiUar 
source  is  small. 

Further,  we  do  not  believe  it  is 
appropriate  to  apply  the  NIR  concept  to 
consideration  of  population  dose.  A 
recent  NCRP  report  questions  the 
application  of  the  NH)  concept  to 
population  doses.  According  to  NCRP 
Report  No.  121j^;iW  Concept  such  as  the 
NID  (Negligibly  Incrtmenttd  Dose) 
provides  a  legitimate  lower  limit  below 
which  action  to  further  reduce 
individual  dose  is  unwarranted,  but  it  is 
not  necessarily  a  legitimate  cut-off  dose 
level  for  the  calculation  of  collective 
dose.  Collective  dose  addresses  societal 
risk  while  the  NID  and  related  concepts 
address  individual  risk."  (Principles 
and  Application  of  Collective  Dose  in 
Radiation  Protection,  NCRP  Report  No. 
121,  Docket  No.  A-95-12,  Item  D-A-S). 
Based  upon  this  principle,  we^ink  it 
inappropriate  to  use  the  NID  or  NIR 
concept  to  evaluate  whether  an 
individual-protection  standard 
adequately  protects  the  general 
population. 

m  sununary,  we  are  establishing  an 
individual-protection  standard  for 
Yucca  Mountain  that  will  limit  the 
annual  radiation  dose  incurred  by  the 


RMEI  to  150  \iSv  (15  mrem)  CEDE.  At 
the  same  time,  we  chose  not  to  adopt  a 
separate  limit  on  radiation  releases  for 
the  purpose  of  protecting  the  general 
population.  Instead,  we  recommended 
in  our  proposal  that  DOE  estimate  and 
consider  collective  dose  in  its  analyses. 
We  based  this  recommendation  upon 
several  factors.  The  first  factor  is  NAS's 
projection  of  extremely  small  doses  to 
individuals  resulting  from  air  releases 
from  Yucca  Mountain.  That  dose  level 
is  well  below  the  risk  corresponding  to 
our  individual-protection  standard  for 
Yucca  Mountain.  It  is  also  well  below 
the  level  that  we  have  regulated  in  the 
past  through  other  regulations.  Further, 
while  we  decline  to  establish  a  general 
Negligible  Incremental  Risk  (NIR)  level, 
we  do  agree  with  NAS  that  estimating 
the  number  of  health  effects  resulting 
from  a  0.0003  mrem/yr  dose  equivalent 
rate  (NAS  Report  p.  59),  in  addition  to 
the  dose  rate  from  background  radiation, 
in  the  general  population  is  uncertain 
and  controversial.  The  second  major 
factor  is  that,  based  Upon  current  and 
site-specific  conditions  near  Yucca 
Mountain,  there  is  not  likely  to  be  great 
dilution  resulting  in  exposure  of  a  large 
population.  In  addition,  we  are 
establishing  additional  ground  water 
protection  standards  that  would  set 
specific  limits  to  protect  users  of  ground 
water  and  that  protect  ground  water  as 
a  resource.  Finally,  we  require  that  all 
of  the  pathways,  including  afr  and 
ground  water,  be  analyzed  by  DOE  and 
considered  by  NRC  under  the 
individual-protection  standard.  We 
requested  comment  on  this  approach. 
We  requested  that  commenters  who 
disagree  with  this  approach  specifically 
address  why  it  is  inappropriate  for  the 
Yucca  Mountain  disposal  system  and 
make  suggestions  about  how  we  nught 
reasonably  address  this  issue. 

Most  comments  supported  not 
establishing  a  collective-dose  limit  for 
Yucca  Mountain.  Two  comments 
supported  our  decision  not  to  establish 
an  NIR  or  NID  level.  The  NAS  went 
further  by  also  opposing  our  suggestion 
that  DOE  estimate  collective  dose  for 
use  in  examining  design  alternatives 
because  it  is  inconsistent  with  the  NAS 
Report  and  with  our  conclusion  that  a 
collective-dose  limit  is  unnecessary  for 
the  purpose  of  protecting  the  general 
public.  On  page  57  of  its  report,  NAS 
stated: 

"Earlier  in  this  chapter,  we  recommend  the 
form  for  a  Yucca  Mountain  standard  based  on 
individual  risk.  Congress  has  asked  whether 
standards  intended  to  protect  individuals 
would  also  protect  the  general  public  in  the 
case  of  Yucca  Mountain.  We  conclude  that 
the  form  of  the  standards  we  have 
recommended  would  do  so,  provided  that 


policy  makers  and  the  public  are  prepared  to 
accept  that  very  low  radiation  doses  poM  a 
negligibly  small  risk.  This  latter  requirement 
exists  for  all  forms  of  the  standards, 
including  that  in  40  CFR  (part)  191.  We 
recommend  addressing  this  problem  by 
adopting  the  principle  of  negligible 
incremental  risk  to  individuals. 

"The  question  posed  by  Congress  is 
important  because  limiting  individual  dose 
or  risk  does  not  automatically  guarantee  that 
adequate  protection  is  provided  to  the 
general  public  for  all  possible  repository  sites 
or  for  the  Yucca  Mountain  site  in  particular. 
As  described  in  the  previous  section,  the 
individual-risk  standard  should  be 
constructed  explicitly  to  protect  a  critical 
group  that  is  composed  of  a  few  persons  most 
at  risk  from  releases  from  the  repository.  The 
standards  are  then  set  to  limit  the  risk  to  the 
average  member  of  that  group.  Larger 
populations  outside  the  critical  group  might 
also  be  exposed  to  a  lower,  but  still 
significant,  risk.  It  is  possible  that  a  higher 
level  of  protection  for  this  population 
represented  by  a  lower  level  of  risk  than  the 
one  established  by  the  standards  might  be 
considered." 

The  NAS  also  states:  "(0)n  a 
collective  basis,  the  risks  to  future  local 
populations  are  unknowable.  We 
conclude  that  there  is  no  technical  basis 
for  establishing  a  collective  population- 
risk  standard  that  would  limit  risk  to  the 
nearby  population  of  the  proposed 
Yucca  Mountain  repository"  (NAS 
Report  p.  120) 

After  consideration  of  comments 
received  on  this  question,  we  have 
determined  that  it  is  not  necessary  for 
us  to  recommend  that  DOE  calculate 
collective  dose,  primarily  because  we 
believe  the  individual-protection 
standard  will  adequately  protect  the 
general  population. 

f.  What  tk)  Our  Standards  Assume 
About  the  Future  Biosphere?  For 
assessments  of  potential  exposures, 
there  are  two  important  aspects  of 
defining  the  future  biosphere 
characteristics:  the  selection  of 
parameter  values  to  define  the  natural 
characteristics  of  the  site,  and  the 
assumptions  necessary  to  define  the 
characteristics  of  the  potentially 
exposed  population.  Examples  of  the 
site's  natural  characteristics  include 
rainfall  projections  and  the  hydrologic 
characteristics  of  the  rocks  through 
which  radionuclides  may  migrate. 
Examples  of  the  assumptions  necessary 
to  define  the  potentially  exposed 
population's  characteristics  include 
assumptions  regarding  population 
distributions,  lifestyles,  and  eating 
habits. 

In  conducting  required  analyses  of 
repository  performance,  including  the 
performance  assessment  for  determining 
compliance  with  the  standards,  the 
assessment  for  determining  compliance 
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with  the  ground  water  standards,  and 
the  humein-intrusion  analysis,  DOE  and 
NRC  may  not  assume  that  future 
geologic,  hydrologic,  and  climatic 
conditions  will  be  the  same  as  they  are 
at  present.  We  require  that  these 
conditions  be  varied  within  reasonably 
ascertainable  bounds  over  the  required 
compliance  period.  We  are  imposing 
this  requirement,  which  is  consistent 
with  the  recommendation  of  the  NAS 
Report,  because  we  believe  it  is  possible 
to  reasonably  bound  the  parameter 
values  in  the  performance  assessment 
that  relate  to  these  conditions. 

To  avoid  unsupportable  speculation 
regarding  hiunan  activities  and 
conditions,  we  believe  it  is  appropriate 
to  assume  that  other  parameters 
describing  human  activities  and 
interactions  with  the  repository  (such  as 
the  level  of  himian  knowledge  and 
technical  capability,  hiunan  physiology 
and  nutritional  needs,  general  lifestyles 
and  food  consumption  patterns  of  the 
population,  and  potential  pathways 
through  the  biosphere  leading  to 
radiation  exposure  of  humans]  will 
remain  as  they  are  today.  Consistent 
with  the  NAS  Report,  we  believe  there 
may  be  an  essentially  unlimited  number 
of  predictions  that  could  be  made  about 
future  human  societies,  with  an 
imlimited  number  of  potential  impacts 
on  the  significance  of  futiu«  risk  and 
dose  effects.  Regulatory  decision  making 
involving  many  speculative  scenarios 
for  future  societies  and  impacts  would 
become  extraordinarily  difficult  without 
any  demonstrable  improvement  in 
public  health  and  safety  and  should  be 
avoided  as  much  as  possible.  Therefore, 
DOE  and  NRC  must  assume  that  future 
states  applicable  to  the  repository, 
except  for  geologic,  hydrologic,  and 
climatic  conditions,  will  remain 
unchanged  from  the  time  of  licensing. 

Comments  we  received  on  this  subject 
strongly  favored  our  approach, 
particularly  with  respect  to  changes  in 
natural  conditions.  The  comments  noted 
that  climatic  variations  should  be 
expected  to  occm-  over  the  time  frames 
for  which  performance  projections  are 
made  because  the  climate  has  changed 
in  the  past.  Another  reason  to  consider 
climatic  changes  is  that  these  changes 
could  have  a  significant  effect  on 
repository  performance  in  comparison 
to  performance  projections  made  using 
current  day  conditions.  Comments  also 
pointed  out  the  seismically  active 
nature  of  the  area  and  implied  that  DOE 
should  examine  the  effects  of  seismic 
activity  on  the  disposal  system's 
performance.  Here  again,  we  require 
DOE  to  consider  variations  in  geologic 
conditions.  The  approach  we  proposed 
on  this  subject  is  consistent  with  the 


approach  we  used  for  the  WIPP 
certification  (40  CFR  194.25)  and  NAS's 
recommendations.  We  received  no 
comments  opposing  this  approach. 

g.  How  Far  Into  me  Future  Is  It 
Reasonable  To  Project  Disposal  System 
Performance?  The  NAS  recommended 
that  the  time  over  which  compliance 
should  be  assessed  (the  compliance 
period)  should  be  "the  time  when  the 
greatest  risk  occurs,  within  the  limits 
imposed  by  long-term  stability  of  the 
geologic  environment"  (NAS  Report  p. 
7).  The  NAS  stated  that  the  bases  for  its 
reconunendation  were  technical,  not 
policy,  considerations  (NAS  Report  pp. 
54-56).  The  NAS  acknowledged, 
however,  that  this  is  not  solely  a 
technical  decision,  and  that  policy 
considerations  could  be  important  to  the 
decision  (NAS  Report  p.  56).  We  agree 
that  the  selection  of  the  compliance 
period  necessarily  involves  both 
technical  and  policy  considerations.  For 
example,  as  NAS  pointed  out,  we  could 
decide  that  it  is  appropriate  to  establish 
similar  policies  for  managing  risks 
"&t)m  disposal  of  both  long-lived 
hazardous  nonradioactive  materials  and 
radioactive  materials"  (NAS  Report  p. 
56).  Such  a  decision  necessarily  would 
result  in  a  compliance  period  that  is  less 
than  the  period  of  geologic  stability.  As 
NAS  recognized,  we  had  to  consider,  in 
this  rulemaking,  both  the  technical  and 
policy  issues  associated  with 
establishing  the  appropriate  compliance 
period  for  the  performance  assessment 
of  the  Yucca  Mountain  disposal  system. 

We  offered  for  comment  two 
alternatives  for  the  compliance  period 
for  the  individual-protection  standard. 
One  alternative  was  to  adopt  a 
compliance  period  as  the  time  to  peak 
dose  within  the  period  of  geologic 
stability.  The  second  alternative  was  to 
adopt  a  fixed  time  period  during  which 
the  repository  must  meet  the  disposal 
standards. 

For  the  reasons  discussed  below,  we 
selected  the  second  alternative,  which 
establishes  a  regulatory  time  period  of 
10,000  years.  Therefore,  the  peak  dose 
within  10,000  years  after  disposal  must 
comply  with  the  individual-protection 
standard.  In  addition,  we  require 
calculation  of  the  peak  dose  within  the 
period  of  geologic  stability.  The  intent 
of  examining  the  disposal  system's 
performance  after  10,000  years  is  to 
project  its  longer-term  performance.  We 
require  DOE  to  include  the  results  and 
bases  of  the  additional  analyses  in  the 
EIS  for  Yucca  Mountain  as  an  indicator 
of  the  future  performance  of  the 
disposal  system.  The  rule  does  not, 
however,  require  that  DOE  meet  a 
specific  dose  limit  after  10,000  years. 
We  have  concerns  regarding  the 


uncertainties  associated  with  such 
projections,  and  whether  very  long-term 
projections  can  be  considered 
meaningful;  however,  existing 
performance  assessment  results  indicate 
that  the  peak  dose  may  occur  beyond 
10,000  years  (see  Chapter  7,  Section  7.3, 
of  the  BID).  Such  results  may,  therefore, 
give  a  more  complete  description  of 
repository  behavior.  We  acknowledge, 
however,  that  these  results,  because  of 
the  inherent  uncertainties  associated 
with  such  long-term  projections,  are  not 
likely  to  be  of  the  quality  necessary  to 
support  regulatory  decisions  based  upon 
a  quantitative  analysis  and  thus  need  to 
be  considered  cautiously.  In  any  case, 
these  very  long-term  projections  will 
provide  more  complete  information  on 
disposal  system  performance. 

As  discussed  below  in  section  III.B.2.a 
(What  Limits  Are  There  on  Factors 
Included  in  the  Performance 
Assessment?),  the  principal  tool  used  to 
assess  compliance  with  the  individual- 
protection  standard  is  a  quantitative 
performance  assessment.  This  method 
relies  upon  sophisticated  computer 
modeling  of  the  potential  processes  and 
events  leading  to  releases  of 
radionuclides  from  the  disposal  system, 
subsequent  radionuclide  transport,  and 
consequent  health  impacts.  To  consider 
compliance  for  any  length  of  time, 
several  facets  of  knowledge  and 
technical  capability  are  necessary.  First, 
the  scientific  understanding  of  the 
relevant  potential  processes  and  events 
leading  to  releases  must  be  sufficient  to 
allow  quantitative  estimates  of  projected 
repository  performance.  Second, 
adequate  analytical  methods  and 
numerical  tools  must  exist  to 
incorporate  this  imderstanding  into 
quantitative  assessments  of  compliance. 
Third,  scientific  imderstanding.  data, 
and  analytical  methods  must  be 
adequately  developed  to  allow 
evaluation  of  performance  with 
sufficient  robustness  to  judge 
compliance  with  reasonable  expectation 
over  the  regulatory  period.  Finally,  the 
analyses  must  be  able  to  produce 
estimated  results  in  a  form  capable  of 
comparison  with  the  standards. 

The  NAS  evaluated  these 
requirements  for  Yucca  Mountain.  First, 
it  concluded  that  those  aspects  of 
disposal  ^stem  and  waste  behavior  that 
depend  upon  physical  and  geologic 
properties  can  be  estimated  within 
reasonable  limits  of  uncertainty.  Also, 
NAS  believed  that  these  properties  and 
processes  are  sufficiently  understood 
and  boundable ' '  over  the  long  periods 


"We  define  "boundable"  to  mean  that  these 
properties  and  processes  fall  within  certain  limits. 
We  are  defining  probabilities  of  occurrence  below 
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at  issue  to  make  such  calculations 
possible  and  meaningful.  The  NAS 
acknowledged  that  these  factors  cannot 
be  calculated  precisely,  but  concluded 
that  there  is  a  substantial  scientific  basis 
for  making  such  calculations.  The  NAS 
concluded  that  by  considering 
uncertainties  and  natural  variations,  it 
would  be  possible  to  estimate,  for 
example,  the  concentration  of 
radionuclides  in  ground  water  at 
different  locations  and  the  times  of 
gaseous  releases.  Second,  NAS 
concluded  that  the  mathematical  and 
numerical  tools  necessary  to  evaluate 
repository  performance  are  available  or 
could  be  developed  as  part  of  the 
standard-setting  or  compliance- 
determination  processes.  Third,  NAS 
concluded  that:  "[sjo  long  as  the 
geologic  regime  remains  relativel> 
stable,  it  should  be  possible  to  assess  the 
maximum  risks  with  reasonable 
assurance"  (NAS  Report  p.  69).  The 
NAS  used  the  term  "geologic  stability" 
to  describe  the  situation  where  geologic 
processes,  such  as  earthquakes  and 
erosion,  that  could  affect  the 
performance  assessment  of  the  Yucca 
Mountain  disposal  system  are  active  or 
are  expected  to  occur  (NAS  Report  pp. 
91-95).  Based  upon  the  use  of  the  terms 
"stable"  and  "boundable"  throughout 
the  NAS  Report,  one  can  infer  that  NAS 
applied  the  term  "geologic  stability"  or 
"stable"  to  the  situation  where  the  rate 
of  processes  and  numeric  range  of 
individual  physical  properties  could  be 
bounded  with  reasonable  certainty.  The 
subsequent  use  of  the  term  "stable"  will 
not  imply  static  conditions  or  processes. 
Rather,  it  will  describe  the  properties 
and  processes  that  can  be  bounded. 
Finally,  NAS  found  that  the  established 
procedures  of  risk  analysis  should 
enable  the  results  of  each  performance 
simulation  of  the  disposal  system  to  be 
combined  into  a  single  estimate  for 
comparison  with  the  standard. 


We  previously  considered  the 
question  of  the  appropriate  compliance 
period  for  land  disposal  of  SNF,  HLW, 
and  TRU  radioactive  waste  in  the  40 
CFR  part  191  standards,  where  we 
promulgated  a  generic  compliance 
period  of  10,000  years.  We  set  the  40 
CFR  part  191  compliance  period  at 
10,000  years  for  three  reasons: 

(1)  After  that  time,  there  is  concern 
that  the  uncertainties  in  compliance 
assessment  become  unacceptably  large 
(50  FR  38066,  38076,  September  19, 
1985); 


which  events  are  considered  very  unlikely  and  need 
not  be  considered  in  performance  assessments.  We 
are  not  otherwise  constraining  DOE  or  NRC  in 
identifying  bounding  limits. 


(2)  There  are  likely  to  be  no 
exceptionally  large  geologic  changes 
during  that  time  (47  FR  58196,  58199, 
December  29,  1982);  and 

(3)  Using  time  frames  of  less 
thanlO.OOO  years  does  not  allow  for 
valid  comparisons  among  potential 
sites.  For  example,  for  1,000  years,  all  of 
the  generic  sites  analyzed  appeared  to 
contain  the  waste  approximately  equally 
both  because  of  long  ground  water  travel 
times  at  well-selected  sites  (47  FR 
58196,  58199,  December  29. 1982)  and 
because  of  the  containment  capabilities 
of  the  engineered  barrier  systems  (58  FR 
66401,  December  20.  1993). 

The  purpose  of  geologic  disposal  is  to 
provide  long-term  barriers  to  the 
movement  of  radionuclides  into  the 
biosphere  (NAS  Report  p.  19).  As 
described  earlier,  DOE  plans  to  locate 
the  Yucca  Mountain  repository  in  tuff 
about  300  meters  above  the  local  water 
table.  When  the  waste  packages  release 
nongaseous  radionuclides,  the  released 
radionuclides  most  likely  will  be 
transported  by  water  that  moves  through 
Yucca  Mountain  from  the  surface 
toward  the  underlying  aquifer  both 
horizontally  between  individual  tuff 
layers  and  vertically  downward, 
through  fractures  in  the  tuff  layers.  Once 
the  radionuclides  reach  the  aquifer,  the 
ground  water  will  carry  them  away  from 
the  repository  in  the  direction  of  ground 
water  flow  in  the  aquifer.  The  most 
probable  route  for  exposing  humans  to 
radiation  resulting  from  releases  from 
the  Yucca  Mountain  disposal  system  is 
via  withdrawal  of  contaminated  water 
for  local  use.  In  the  case  of  Yucca 
Mountain,  DOE  estimates  that  most 
radionuclides  would  not  reach  currenUy 
populated  areas  withinlO.OOO  years, 
because  of  the  expected  performance  of 
the  engineered  barrier  system  (see 
Chapter  7  of  the  BID). 

This  finding  alone  seems  to  indicate 
that  the  compliance  period  for  Yucca 
Mountain  should  be  longer  than  10,000 
years  to  be  protective;  however,  NAS 
concluded  that  the  need  to  consider  the 
exposures  when  they  are  calculated  to 
occur  must  be  weighed  against  the 
uncertainty  associated  with  such 
calculations  (NAS  Report  p.  72).  As 
discussed  below,  exposures  could  occur 
over  tens-of  thousands  to  hundreds-of- 
thousands  of  years.  As  the  compliance 
period  is  extended  to  such  lengths, 
however,  uncertainty  generally 
increases  and  the  resulting  projected 
doses  are  increasingly  meaningless  from 
a  policy  perspective.  The  NAS  stated 
that  there  are  significant  uncertainties  in 
a  performance  assessment  and  that  the 
overall  uncertainty  increases  with  time. 
Even  so,  NAS  found  that,  "*  *  *  there 
is  no  scientific  basis  for  limiting  the 


time  period  of  the  individual-risk 
standard  to  10,000  years  or  any  other 
value"  (NAS  Report  p.  55).  The  NAS 
also  stated  that  data  and  analyses  of 
some  of  the  factors  that  are  uncertain 
early  in  the  assessment  might  become 
more  certain  as  the  assessment 
progresses(NAS  Report  p.  72).  though 
this  would  tend  to  apply  more  to 
assessments  covering  very  long  periods 
[i.e..  longer  than  10.000  years).  Also, 
NAS  stated  that  many  of  the 
uncertainties  in  parameter  values 
describing  the  geologic  system  are  not 
due  to  the  length  of  time  but  rather  to 
the  difficulty  in  estimating  values  of  site 
characteristics  that  vary  across  the  site. 
Thus,  NAS  concluded  that  the 
probabilities  and  consequences  of  the 
relevant  features,  events,  and  processes 
that  could  modify  the  way  in  which 
radionuclides  are  transported  in  the 
vicinity  of  Yucca  Mountain,  including 
climate  change,  seismic  activity,  and 
volcanic  eruptions,  "are  sufficiently 
boundable  so  that  these  factors  can  be 
included  in  performance  assessments 
that  extend  over  periods  on  the  order  of 
about  one  million  years"  (NAS  Report  p. 
91).  As  discussed  below,  we  believe  that 
such  an  approach  is  not  practical  for 
regulatory  decisioiunaking,  which 
involves  more  than  scientific 
performance  projections  using  computer 
models. 

Today's  rule  requires  that  DOE 
demonstrate  compliance  for  a  period  of 
10,000  years  after  disposal.  As 
discussed  above,  NAS  concluded  "there 
is  no  scientific  basis  for  limiting  the 
time  period  of  the  individual-risk 
standard  to  10,000  years  or  any  other 
value"  (NAS  Report  p.  55).  Despite 
NAS's  recommendation,  we  conclude 
that  there  is  still  considerable 
uncertainty  as  to  whether  current 
modeling  capability  allows 
development  of  computer  models  that 
will  provide  sufficiently  meaningful  and 
reliable  projections  over  a  time  frame  up 
to  tens-of-thousands  to  hundreds-of- 
thousands  of  years.  Simply  because 
such  models  can  provide  projections  for 
those  time  periods  does  not  mean  those 
projections  are  meaningful  and  reliable 
enough  to  establish  a  rational  basis  for 
regulatory  decisionmaking. 
Furthermore,  we  are  unaware  of  a  policy 
basis  that  we  could  use  to  determine  the 
"level  of  proof  or  confidence  necessary 
to  determine  compliance  based  upon 
projections  of  hundreds-of-thousands  of 
years  into  the  future.  The  NAS  indicated 
that  analyses  of  the  performance  of  the 
Yucca  Mountain  disposal  system 
dealing  with  the  far  future  can  be 
bounded;  however,  a  large  and 
cumulative  amoiuit  of  uncertainty  is 
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associated  with  those  numerical 
projections.  Setting  a  strict  numerical 
standard  at  a  level  of  risk  acceptable 
today  for  the  period  of  geologic  stability 
would  ignore  this  cumulative 
uncertainty  and  the  extreme  difficulty  of 
using  highly  uncertain  assessment 
results  to  detennine  compliance  with 
that  standard.  We  requested  comments 
regarding  the  reasonableness  of 
adopting  the  NAS-recommended 
compliance  period  or  some  other 
approach  in  lieu  of  the  10,000-year 
compliance  period,  which  we  favor  and 
describe  below.  We  also  sought 
comment  regarding  whether  it  is 
possible  to  implement  the  NAS- 
recommended  compliance  period  in  a 
reasonable  maimer  and  how  that  coidd 
be  done. 

The  selection  of  the  compliance 
period  for  the  individual-protection 
standard  involves  both  technical  and 
policy  considerations.  It  was  our 
responsibility'  to  weigh  both  during  this 
rulemaking.  In  addition  to  the  technical 
guidance  provided  in  the  NAS  Report, 
we  considered  several  policy  and 
technical  factors  that  NAS  did  not  fully 
address,  as  well  as  the  experience  of 
other  EPA  and  international  programs. 
As  a  result  of  these  considerations,  we 
are  establishing  a  10,000-year 
compliance  period  with  a  quantitative 
limit  and  a  requirement  to  calculate  the 
peak  dose,  using  performance 
assessments,  if  the  peak  dose  occurs 
after  10,000  years.  Under  this  approach, 
DOE  must  make  the  performance 
assessment  results  for  the  post-10,000- 
year  period  part  of  the  public  record  by 
including  them  in  the  EIS  for  Yucca 
Mountain. 

In  its  discussion  of  the  policy  issues 
associated  with  the  selection  of  the  time 
period  for  compliance,  NAS  suggested 
that  we  might  choose  to  establish 
consistent  risk-management  policies  for 
long-lived,  hazardous,  nonradioactive 
materials  and  radioactive  materials 
(NAS  Report  p.  56).  We  previously 
addressed  the  10,000-year  compliance 
period  in  the  regulation  of  hazardous 
waste  subject  to  land-disposal 
restrictions.  Although  they  are  subject  to 
treatment  standards  to  reduce  their 
toxicity,  some  of  these  wastes,  such  as 
heavy  metals,  can  essentially  remain 
hazardous  forever.  Land  disposal,  as 
defined  in  40  CFR  268.2(c),  includes, 
but  is  not  limited  to,  any  placement  of 
hazardous  waste  in  land-based  units 
such  as  landfills,  surface 
impoundments,  and  injection  wells. 
Facilities  may  seek  an  exemption  from 
land  disposal  restrictions  by 
demonstrating  that  there  will  be  no 
migration  of  hazardous  constituents 
from  the  disposal  unit  for  as  long  as  the 


waste  remains  hazardous  (40  CFR 
268.6).  This  period  may  include  not 
only  the  operating  phase  of  the  facility, 
but  also  what  may  be  an  extensive 
period  after  facility  closiu«.  With 
respect  to  injection  wells,  we 
specifically  required  a  demonstration 
that  the  injected  fluid  will  not  migrate 
from  the  injection  well  within  10,000 
years  (40  CFR  148.20(a)).  We  chose  the 
10,000-year  performance  period 
referenced  in  our  guidance  regarding 
no-migration  petitions,  in  part,  to  be 
equal  to  time  periods  cited  in  draft  or 
final  DOE,  NRC,  and  EPA  regulations 
(10  CFR  part  960, 10  CFR  part  60,  or  40 
CFR  part  191,  respectively)  governing 
siting,  licensing,  and  releases  from  HLW 
disposal  systems.  With  respect  to  other 
land-based  units  regulated  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  hazardous-waste 
regulations,  we  concluded  that  the 
compliance  period  for  a  no-migration 
demonstration  is  specific  to  the  waste 
and  site  under  consideration.  For 
example,  for  the  WIPP  no-migration 
petition,  we  found  that  "it  is  not 
particularly  useful  to  extend  this  model 
beyond  10,000  years  into  the  future 
*   *   *  (However,  t)he  agency  does 
believe  *  *  *  that  modeling  over  a 
10,000-year  period  provides  a  useful 
tool  in  assessing  the  long-term  stability 
of  the  repository  and  the  potential  for 
migration  of  hazardous  constituents" 
(55  FR  13068, 13073,  April  6, 1990). 
Thus,  establishing  a  10,000  year 
compliance  period  for  Yucca  Moimtain 
is  consistent  with  risk-management 
policies  that  we  have  established  for 
other  long-lived,  hazardous  materials. 

Second,  the  individual-protection 
requirements  in  40  CFR  part  191  (58  FR 
66398,  66414,  December  20, 1993)  have 
a  compliance  period  of  10,000  years. 
The  40  CFR  part  191  standards  apply  to 
the  same  types  of  waste  and  type  of 
disposal  system  as  will  be  present  at 
Yucca  Mountain.  Therefore,  the  use  of 
a  10,000  year  time  period  in  this 
regulation  is  consistent  with  40  CFR 
part  191.  However,  as  we  explained  in 
the  What  is  the  History  of  Today's 
Action?  section  earlier  in  this  document, 
by  statute  the  40  CFR  part  191 
requirements  do  not  apply  to  Yucca 
Mountain  (WIPP  LWA,  section  8(b)). 
Nevertheless,  we  deem  this  consistency 
appropriate  because  both  sets  of 
standards  apply  to  the  same  types  of 
waste.  Moreover,  though  the  WIPP  LWA 
exempts  Yucca  Mountain  from  the  40 
CFR  part  191  standards,  it  does  not 
prohibit  us  from  imposing  standards  on 
Yucca  Moimtain  that  are  similar  to  the 
40  CFR  part  191  standards,  if,  as 
discussed  previously,  we  determine  in 


this  rulemaking  that  the  imposition  of 
such  standards  is  appropriate.  The 
question  of  uncertainties  over  long  time 
frames  and  the  use  of  performance 
projections  over  those  time  frames  for 
regulatory  decisionmaking  has  been 
examined  a  number  of  times  in  oiw 
rulemaking  (40  CFR  parts  191  and  194) 
with  a  consistent  conclusion  that  10,000 
years  is  the  appropriate  choice  for  a 
compliance  period. 

Although  40  CFR  part  191  itself  does 
not  directly  apply  to  Yucca  Mountain, 
the  necessity  to  identify  a  generic 
compliance  period  is  an  important 
component  of  the  development  of 
radioactive  waste  standards,  including 
the  Yucca  Mountain  standards.  In  a 
regulatory  approval  process,  a  judgment 
is  necessaty  about  the  technical 
reliability  of  repository  performance 
projections.  This  consensus  woidd 
involve  the  applicant,  the  regulatory 
authority,  and  the  technical  commimity 
in  general.  In  the  face  of  increasing 
imcertainties  in  projecting  repository 
performance  over  hundreds-of- 
thousands  of  years,  the  potential  for 
technical  consensus  on  the  reliability  of 
these  projections  would  decrease 
sharply.  This  decrease  would  lead  to  a 
dramatic  increase  in  the  difficulty  of 
making  a  compliance  decision  related  to 
such  an  extended  time  period.  In  setting 
the  compliance  period  in  40  CFR  part 
191  at  10,000  years,  we  addressed  the 
issue  of  increasing  uncertainty  by 
having  a  fixed  time  period  rather  than 
requiring  that  the  time  period  be 
determined  individually  for  any 
repository  undergoing  evaluation. 

Third,  we  are  concerned  that  there 
might  be  large  uincertainty  in  projecting 
human  exposure  due  to  releases  from 
the  repository  over  extremely  long 
periods.  We  agree  with  NAS's 
conclusion  that  it  is  possible  to  evaluate 
the  performance  of  the  Yucca  Moimtain 
disposal  system  and  the  surrounding 
lithosphere  within  certain  bounds  for 
relatively  long  periods.  However,  we 
believe  diat  NAS  might  not  have  fully 
addressed  two  aspects  of  uncertainty. 

One  of  the  aspects  of  uncertainty 
relates  to  the  impact  of  long-term 
natural  changes  in  climate  and  its  effect 
upon  choosing  an  appropriate  RMEI. 
For  extremely  long  periods,  major 
changes  in  the  global  climate,  for 
example,  a  transition  to  a  glacial 
climate,  could  occur  (see  Chapter  7  of 
the  BID).  We  believe,  however,  that  over 
the  next  10,000  years,  the  biosphere  in 
the  Yucca  Mountain  area  probably  will 
remain,  in  general,  similar  to  present- 
day  conditions  due  to  the  rain-shadow 
effect  of  the  Sierra  Nevada  Mountains, 
which  lie  to  the  west  of  Yucca  Mountain 
(see  Chapter  7  of  the  BID).  As  discussed 
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by  NAS,  however,  for  the  longer  periods 
contemplated  for  the  alternative  of  time 
to  peak  dose,  the  global  climate  regime 
is  virtually  certain  to  pass  through 
several  glacial-interglacial  cycles,  with 
the  majority  of  time  spent  in  the  glacial 
state  (NAS  Report  p.  91).  These  longer 
periods  would  require  the  specification 
of  exposure  scenarios  that  would  not  be 
based  upon  current  knowledge  or 
cautious,  but  reasonable,  assumptions, 
but  rather  upon  potentially  arbitrary 
assumptions.  The  NAS  indicated  that  it 
knew  of  no  scientific  basis  for 
identifying  such  scenarios  (NAS  Report 
p.  96).  It  is  for  these  reasons  that  such 
extremely  long-term  calculations  are 
useful  only  as  indicators,  rather  than 
accurate  predictors,  of  the  long-term 
performance  of  the  Yucca  Mountain 
disposal  system  (IAEA  TECDOC-767,  p. 
19, 1994,  Docket  No.  A-95-12,  Item  II- 
A-5). 

The  other  aspect  of  uncertainty 
concerns  the  range  of  possible  biosphere 
conditions  and  human  behavior.  As 
IAEA  noted,  beyond  10,000  years  it  may 
be  possible  to  make  general  predictions 
about  geological  conditions;  however, 
the  range  of  possible  biospheric 
conditions  and  human  behavior  is  too 
wide  to  allow  "reliable  modeling" 
(IAEA-TECDOC-767,  p.  19,  Docket  No. 
A-95-12,  Item  II-A-5).  It  is  necessary  to 
make  certain  assumptions  regarding  the 
biosphere,  even  for  the  10,000-year 
alternative,  because  10,000  years 
represents  a  very  long  compliance 
period  for  current-day  assessments  to 
project  performance.  For  example,  it  is 
twice  as  long  as  recorded  human  history 
(see  What  Do  Our  Standards  Assume 
About  the  Future  Biosphere?,  section 
UI.B.l.f,  earlier  in  this  document).  For 
periods  approaching  the  1,000,000  years 
that  NAS  contemplated  under  the  peak- 
dose  alternative,  even  human 
evolutionary  changes  become  possible. 
Thus,  reliable  modeling  of  human 
exposure  may  be  untenable  and 
regulation  to  the  time  of  peak  dose 
within  the  period  of  geologic  stability 
could  become  arbitrary.  Again,  the 
rational  basis  necessary  for  regulatory 
decisionmaking  would  be  difficult  or 
impossible  to  achieve  because  of  the 
speculative  assumptions  that  would  be 
involved. 

Fourth,  many  international  geologic 
disposal  programs  use  a  10,000-year 
period  for  assessing  repository 
performance  (see,  e.g.,  Chapter  3  of  the 
BID,  Docket  No.  A-95-12,  Item  in-B-2 
or  GAO/RCED-94-172, 1994,  Docket 
No.  A-95-12,  Item  V-A-7).  These 
disposal  programs  also  have  examined 
this  question  and  have  opted  to  use  a 
fixed  time  rather  than  one  based  only  on 
a  site-specific  compliance  period. 


Finally,  an  additional  complication 
associated  with  the  time  to  peak  dose 
within  the  period  of  geologic  stability  is 
that  it  could  lead  to  a  period  of 
regulation  that  has  never  been 
implemented  in  a  national  or 
international  radiation  regulatory 
program.  Focusing  upon  a  10,000-year 
compliance  period  forces  more 
emphasis  upon  those  features  over 
which  humans  can  exert  some  control, 
such  as  repository  design  and 
engineered  barriers.  Those  features,  the 
geologic  barriers,  and  their  interactions 
define  the  waste  isolation  capability  of 
the  disposal  system.  By  focusing  upon 
an  analysis  of  the  features  that  humans 
can  influence  or  dictate  at  the  site,  it 
may  be  possible  to  influence  the  timing 
and  magnitude  of  the  peak  dose,  even 
over  times  longer  than  10,000  years. 

Based  on  the  extensive  public 
comment,  consistency  widi  other  EPA 
radioactive  and  non-radioactive  waste 
disposal  programs,  and  a  consideration 
of  the  numerous  uncertainties 
associated  with  projecting  repository 
performance  over  extended  time 
periods,  our  final  rule  establishes  the 
following  requirements  for  the 
individual-protection  standard  and  the 
human-intrusion  analysis.  For  the 
individual-protection  standard,  a 
10,000-year  performance  assessment  is 
required  for  comparison  against  the  15 
mrem  standard.  In  addition,  a  post- 
10,000-year  analysis  of  peak  dose 
incurred  by  the  RMEI  is  to  be  included 
in  the  EIS  for  Yucca  Mountain,  but  is 
not  to  be  held  to  a  particular  dose  limit. 
We  view  the  post-10,000-year  analysis 
as  an  indicator  of  long-term 
performance  that  provides  more 
complete  information.  For  the  human- 
intrusion  analysis,  DOE  must  determine 
the  earliest  time  at  which  the  human 
intrusion  specified  in  the  standard  will 
occur.  Should  the  intrusion  occur  at  or 
before  10,000  years  after  disposal,  DOE 
must  demonstrate  that  the  RMEI 
receives  no  more  than  15  mrem/yr  as  a 
result  of  the  intrusion  (again,  analytical 
results  beyond  10,000  years  are  not 
judged  against  a  dose  limit,  but  must  be 
included  in  the  EIS).  Should  the 
intrusion  occur  after  10,000  years,  DOE 
must  include  the  analysis  in  the  EIS  for 
Yucca  Mountain  as  an  indicator  of  long- 
term  disposal  system  performance. 

Public  comment  supported  a 
compliance  period  that  ranged  from 
10,000  years  to  a  million  years  and 
beyond  (i.e.,  no  time  limitation). 
Comments  supporting  the  10,000-year 
time  period  expressed  concern  that  such 
a  time  period  was  the  longest  time  over 
which  it  is  possible  to  obtain 
meaningful  modeling  results.  Some 
comments  agreed  with  our  position  on 


the  reliability  of  dose  calculations  well 
in  excess  of  10,000  years.  Other 
comments  noted  that,  aside  from  the 
unprecedented  nature  of  compliance 
periods  exceeding  10,000  years,  the 
greater  uncertainties  present  at  such 
times  only  serve  to  complicate  the 
licensing  process  with  no  clear  cut 
greater  public  health  benefit.  A  few 
comments  agreed  that,  because  there 
likely  will  be  radiation  doses  to 
individuals  beyond  10,000  years,  DOE 
should  calculate  peak  dose,  within  the 
time  period  of  geologic  stability,  and 
include  these  doses  in  the  Yucca 
Mountain  EIS. 

Numerous  comments  suggested  that 
the  compliance  period  should  extend  to 
times  beyond  10,000  years.  Foremost 
among  these  comments,  NAS  suggested 
a  compliance  period  that  would  extend 
to  the  time  of  peak  dose  or  risk,  within 
the  period  of  geologic  stability  for  Yucca 
Mountain  (as  long  as  one  million  years), 
based  on  scientific  considerations. 
Though  NAS  based  its  recommendation 
on  scientific  considerations,  it 
recognized  that  such  a  decision  also  has 
policy  aspects  (NAS  Report,  p.  56),  and 
that  we  might  select  an  alternative  more 
consistent  with  previous  Agency  policy. 
We  believe  the  unprecedented  nature  of 
a  compliance  period  beyond  10,000 
years  was  very  persuasive  and  related 
strongly  to  developing  a  meaningful 
standard  that  is  reasonable  to 
implement.  We  also  harbored  strong 
concerns  related  to  uncertainty  in 
projecting  human  radiation  exposures 
over  extremely  long  time  periods,  for 
the  reasons  mentioned  earlier. 

Some  comments  suggested  that  the 
compliance  period  of  the  standard 
should  be  comparable  to  the  amount  of 
time  that  the  materials  to  be  emplaced 
in  the  Yucca  Mountain  repository  will 
remain  hazardous.  While  the  hazardous 
lifetime  of  radioactive  waste  is 
important,  it  is  but  one  of  a  variety  of 
factors  that  must  be  considered  in 
projecting  the  potential  risks  from 
disposal.  The  ability  of  the  disposal 
system  to  isolate  such  long-lived 
materials  relates  to  the  retardation 
characteristics  of  the  whole 
hydrogeological  system  within  and 
outside  the  repository,  the  effectiveness 
of  engineered  barriers,  the 
characteristics  and  lifestyles  associated 
with  the  potentially  affected  population, 
and  numerous  other  factors  in  addition 
to  the  hazardous  lifetime  of  the 
materials  to  be  disposed. 

Thus,  for  a  variety  of  technical  and 
policy  reasons,  we  believe  that  a  10,000- 
year  compliance  period  is  meaningful, 
protective,  and  practical  to  implement. 
We  also  believe  that  its  use  will  result 
in  a  robust  disposal  system  that  will 
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protect  public  health  and  the 
environment  for  time  periods  exceeding 
10,000  years.  We  have  included  a 
10.000-yeaj  compliance  period  in 
regulations  for  non-radioactive 
hazardous  waste.  A  10,000-year 
compliance  period  for  Yucca  Mountain, 
in  conjunction  with  the  requirements  of 
our  existing  generally  applicable 
standard  at  40  CFR  part  191,  ensures 
that  SNF.  HLW,  and  TRU  radioactive 
wastes  disposed  anywhere  in  the  United 
States  have  the  same  compliance  period. 
Imposing  a  compliance  period  beyond 
10,000  years  would  be  unprecedented 
both  nationally  and  internationally. 
Further,  such  an  action  would  carry 
significant  and  unmanageable 
uncertainties.  Moreover,  provisions  to 
consider  radiation  dose  impacts  beyond 
10,000  years  as  a  part  of  the 
environmental  impact  review  process 
provide  more  complete  information  on 
long-term  disposal  system  performance. 
We  believe  this  approach  provides  the 
appropriate  balance  that  allows  for 
meaningful  consideration  of  the  issues 
related  to  10,000-year  and  post-10,000- 
year  aspects  of  disposal  system 
performance. 

2.  What  Are  the  Requirements  for 
Performance  Assessments  and 
Determinations  of  Compliance? 
(§§  197.20,  197.25,  and  197.30) 

The  NRC  must  decide  whether  to 
license  the  Yucca  Mountain  disposal 
system.  It  must  make  that  decision 
based  upon  whether  DOE  has 
demonstrated  compliance  with  our  40 
CFR  part  197  standards.  We  proposed 
the  quantitative  analysis  underlying  that 
decision  will  be  a  performance 
assessment  (as  defined  in  §  197.12).  The 
DOE  and  NRC  must  also  make  some 
decisions  about  what  foctors  to  include 
in  the  performance  assessments,  and 
how  extensive  those  assessments  must 
be  to  satisfactorily  demonstrate 
compliance.  We  have  addressed  some  of 
these  performance  assessment  aspects  in 
our  proposal  and  final  rule. 

a.  Wnat  Limits  Are  There  on  Factors 
Included  in  the  Perfonnance 
Assessments?  We  proposed  that  the 
performance  assessment  exclude  natural 
features,  events,  and  processes  based  on 
the  probability  of  occurrence.  We  based 
our  proposed  requirements  for 
performance  assessment  on  a  review  of 
NAS's  recommendations,  our 
knowledge  regarding  the  extensive 
performance  assessment  work  that  DOE 
and  NRC  have  undertaken  regarding  the 
Yucca  Moimtain  site,  and  consistency 
with  40  CFR  part  191  and  its  application 
in  the  WIPP  certification.  We  also 
require  NRC  to  determine,  taking  into 
consideration  that  performance 


assessment,  whether  the  disposal 
system's  projected  performance 
complies  with  §  197.20.  Projecting 
repository  performance  is  the  major  tool 
to  be  used  to  develop  information  that 
will  be  used  to  make  compliance 
decisions  relative  to  our  standards.  To 
provide  the  necessary  context  for  these 
assessments  to  generate  results  for 
regulatory  decisionmaking,  we  must 
specify  sufficient  details  to  assure  the 
standards  are  implemented  as  we  intend 
through  the  use  of  performance 
assessments.  We  have  specified  only 
what  we  believe  to  be  the  minimum 
detail  necessary.  The  remainder  we 
believe  should  be  left  to  NRC  to 
determine,  consistent  with  its 
implementing  responsibilities  and 
decisionmaking  authority. 

For  repository  performance 
assessments,  our  standards  also  require: 

(1)  That  DOE  exclude  from 
performance  assessments  those  natural 
features,  events,  and  processes  whose 
likelihood  of  occiurence  is  so  small  that 
they  are  very  imlikely,  which  are  those 
that  DOE  and  NRC  estimate  to  have  less 
than  a  1  in  10.000  (1  x  10   *)  chance  of 
occiuring  during  the  10,000  years  after 
disposal.  Probabilities  below  this  level 
are  associated  with  events  such  as  the 
appearance  of  new  volcanoes  outside  of 
known  areas  of  volcanic  activity  or  a 
cataclysmic  meteor  impact  in  the  area  of 
the  repository.  We  believe  there  is  little 
or  no  benefit  to  public  health  or  the 
environment  from  trying  to  regiilate  the 
effects  of  such  very  unlikely  events; 

(2)  Unlikely  events  with  probabilities 
higher  than  stated  in  (1)  above  may  be 
excluded  from  analyses  for  the  human 
intrusion  and  ground  water  protection 
standards.  We  leave  it  to  NRC  to  set  the 
probability  limit  for  these  unlikely 
events  in  its  implementing  regidations; 
and 

(3)  That  the  performance  assessment 
need  not  evaluate  the  releases  bora 
features,  events,  processes,  and 
sequences  of  events  and  processes 
estimated  to  have  a  likelihood  of 
occurrence  greater  than  1  x  10"**  of 
occurring  during  the  10,000  years 
following  disposal,  if  there  is  a 
reasonable  expectation  that  the  results 
of  the  performance  assessment  would 
not  be  changed  significantly  by  such 
omissions.  As  necessary,  NRC  may 
provide  DOE  with  specific  guidance 
regarding  scenario  selection  and 
characterization  to  assiife  that  DOE  does 
not  exclude  featiu«s,  events,  or 
processes  inappropriately. 

We  received  only  a  few  conunents  on 
the  question  of  including  low 
probability  events;  however,  the 
comments  we  received  supported  oiu- 
proposal.  The  comments  also  pointed 


out  some  potential  confusion  in  the 
terms  we  used  in  describing  unlikely 
versus  very  imlikely  features,  events, 
and  processes.  Our  intent  is  to  establish 
that  there  is  no  need  to  include,  in  the 
performance  assessments  used  to 
demonstrate  compliance  with  the 
individual-protection  standard,  features, 
events,  and  processes,  and  sequences  of 
events  and  processes,  with  probabilities 
of  less  than  1x10*  chance  of 
occurring  in  the  next  10,000  years.  We 
consider  it  unlikely  that  features, 
events,  and  processes  with  such  low 
probabilities  of  occurrence  will  occur 
We  intended  to  establish  another 
demarcation  for  excluding  imlikely 
features,  events,  and  processes  with  a 
higher  probability  than  stated  above  but 
that  still  have  a  low  probability  of 
occurrence.  The  DOE  must  include 
processes  and  events  in  this  second 
category  in  the  assessments  for  the 
individual-protection  standard?  unless 
NRC  determines  that  excluding  them 
would  not  affect  the  results  of  the 
assessments.  The  DOE  may,  however, 
exclude  them  from  consideration  in 
demonstrating  compliance  with  the 
human-intrusion  and  groimd  water 
protection  standards.  We  did  not 
establish  a  particular  probability  level 
for  these  unlikely  features,  events,  and 
processes.  Instead,  we  deferred  this 
decision  to  the  implementing  authority 
in  §  197.36  of  our  final  rule. 

The  comments  v.'e  received  on  this 
question  supported  our  contention  that 
the  geologic  record  is  the  best  source  of 
evidence  for  the  frequency  and 
magnitude  of  natiu^  features,  events, 
and  processes  that  could  affect 
repository  performance,  and  that  the 
geologic  record  is  best  preserved  in  the 
relatively  recent  past.  More  specifically, 
some  comments  suggested  that  the 
Quaternary  Period  should  be  the  time 
frame  over  which  DOE  should  examine 
evidence  for  rates  and  magnitudes  of 
natiu^  features,  events,  and  processes. 
Because  the  Quaternary  Period  includes 
episodes  of  glaciation,  it  provides  a 
means  to  estimate  the  potential  effects 
of  future  climate  variations.  Further,  we 
believe  that  the  Period's  duration 
(approximately  two  million  years) 
provides  an  adequate  time  frame  for 
estimating  the  frequency  and  severity  of 
past  seismic  activity  in  the  repository 
area.  The  NAS  in  its  recommendations 
indicated  that  the  repository  area  could 
be  assumed  to  be  "geologically  stable" 
over  a  period  of  one  million  years  for 
the  purpose  of  bounding  natural 
features,  events,  and  processes.  We 
believe  that  the  Quaternary  Period  is  a 
sufficientiy  long  period  of  the  geologic 
record  to  allow  DOE  to  make  reasonable 
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estimates  of  natural  featiuBS,  events.and 
processes.We  chose  not  to  identify  a 
specific  time  frame  in  the  regulatory 
language.  We  leave  this  choice  to  the 
implementing  authority. 

We  allow  the  exclusion  of  unlikely 
natural  features,  events,  and  processes 
bom  both  the  ground  water  and  human- 
intrusion  assessments.  The  approach  for 
the  ground  water  protection 
requirements  is  consistent  with  subpart 
C  of  40  CFR  part  191,  "Environmental 
Standards  for  Ground-Water 
Protection."  The  approach  for  the 
human-intrusion  analysis  is  consistent 
with  NAS's  recommendation  (see  the 
What  Is  the  Standard  for  Human 
Intrusion?  section  later  in  this 
document).  We  requested  public 
comment  regarding  whether  this 
approach  is  appropriate  for  Yucca 
Mountain.  See  the  response  to  Question 
#10  in  section  IV  later  in  this  document 
and  the  Response  to  Comments 
document  for  more  information. 

b.  What  Limits  Are  There  on  DOE's 
Elicitation  of  Expert  Opinion?  We 
requested  public  comment  on  whether 
we  should  include  requirements  on  the 
use  of  expert  opinion  and,  if  so,  what 
those  requirements  should  be.  We 
consider  it  likely,  given  the  long  time 
frames  involved  and  the  significant 
uncertainties  in  the  likelihood  of 
features,  events,  processes,  and 
sequences  of  events  and  processes 
affecting  the  Yucca  Mountain  disposal 
system,  that  DOE  will  find  it  usefiil  to 
obtain  expert  opinion  to  help  it  arrive  at 
cautious  but  reasonable  estimates  of  the 
probability  of  future  occurrence  of  these 
features,  events,  processes,  and 
sequences  of  events  and  processes.  We 
also  expect  DOE  to  find  expert  opinion 
useful  in  assessing  available 
performance  assessment  models,  or  in 
evaluating  the  uncertainties  associated 
with  the  variation  of  parameter  values. 

In  requesting  public  comment  on  this 
issue,  we  distinguished  between  expert 
judgment,  which  often  is  obtained 
informally,  and  expert  elicitation,  in 
which  a  more  formal  process  is  used. 
We  focused  on  expert  elicitation,  and 
considered  including  one  or  all  of  the 
following  requirements:  (1)  NRC  must 
consider  the  source  and  use  of  the 
information  so  gathered;  (2)  we  would 
have  expected  NRC  to  assure  that,  to  the 
extent  possible,  experts  with  both 
expertise  appropriate  for  the  subject 
matter  and  independence  from  DOE  will 
be  on  the  expert  elicitation  panel 
consulted  to  judge  the  validity  and 
adequacy  of  the  model(s)  or  value(s)  for 
use  in  a  compliance  assessment;  and  (3) 
we  would  have  expected  that,  when 
DOE  presents  information  to  the  expert 
elicitation  panel,  it  should  do  so  in  a 


public  meeting,  and  qualified  experts, 
such  as  representatives  of  the  States  of 
Nevada  and  California,  should  be  given 
an  opportunity  to  present  information. 

The  comments  we  received  were 
uniformly  opposed  to  our  setting 
requirements  to  address  expert  opinion. 
There  was  general  agreement  among 
commenters  that  it  would  be  more 
appropriate  for  NRC  to  use  the  licensing 
process  to  address  any  requirements 
relating  to  expert  elicitation.  Some 
commenters  referred  to  NRC's  NUREG- 
1563  ("Branch  Technical  Position  on 
the  Use  of  Expert  Elicitation  in  the 
High-Level  Radioactive  Waste 
Program"),  and  to  the  fact  that  DOE  has 
used  it  on  several  occasions.  These 
comments  reinforced  our  opinion  that 
issuing  requirements  would  be  an 
implementation  function  better  left  to 
NRC.  We  do  not  expect  to  issue 
guidance  on  this  topic,  although  we 
reserve  the  right  to  do  so.  We  also 
recognize  that  such  guidance  would  not 
be  binding,  unless  it  is  promulgated  by 
notice  and  comment  rulemaking. 

One  comment  suggested  that  we 
restrict  the  form  the  expert  elicitation 
could  take.  The  comment  stated  that  it 
is  inappropriate  to  estimate  parameter 
values  using  Delphi  surveys  or  other 
similar  techniques  that  tend  to  "exclude 
the  public  from  vital  areas  of  debate." 
Given  that  we  leave  the  expert 
elicitation  process  to  NRC  and  DOE,  we 
choose  not  to  address  only  this  one 
particular  aspect  of  that  process  because 
we  believe  that  it  would  be  inconsistent 
to  impose  any  specific  requirements  on 
how  DOE  and  NRC  should  use  expert 
opinion.  We  believe  that  NRC  and  DOE 
are  sufficiently  sensitive  to  public 
opinion  regarding  the  licensing  of  Yucca 
Mountain  to  avoid  the  appearance  of 
secrecy  or  targeted  polling  of  experts  to 
obtain  a  specific  outcome.  Therefore, 
our  rule  does  not  address  any  aspects  of 
DOE's  ability  to  use  expert  elicitation. 

c.  What  Level  of  Expectation  Will 
Meet  Our  Standards?  We  use  the 
concept  of  "reasonable  expectation"  in 
these  standards  to  reflect  our  intent 
regarding  the  level  of  "proof  necessary 
for  NRC  to  determine  whether  the 
projected  performance  of  the  Yucca 
Mountain  disposal  system  complies 
with  the  standards  (see  §§  197.20, 
197.25,  and  197.30).  We  intend  for  this 
term  to  convey  our  position  that 
unequivocal  numerical  proof  of 
compliance  is  neither  necessary  nor 
likely  to  be  obtained  for  geologic 
disposal  systems.  We  believe 
unequivocal  proof  is  not  possible 
because  of  the  extremely  long  time 
periods  involved  and  because  disposal 
system  performance  assessments  require 
extrapolations  of  conditions  and  the 


actions  of  processes  that  govern  disposal 
system  performance  over  those  long 
time  periods.  The  NRC  has  used  a 
similar  qualitative  test,  "reasonable 
assurance,"  for  many  years  in  its 
regulations,  and  has  proposed  applying 
this  concept  in  its  Yucca  Mountain 
regulations  (proposed  10  CFR  part  63). 
However,  the  NRC  approach  was  taken 
from  reactor  licensing,  which  focuses  on 
engineered  systems  with  relatively  short 
lifetimes,  where  performance 
projections  can  be  verified  and  if 
necessary  corrective  actions  are 
possible.  We  believe  that  for  very  long- 
term  projections  where  confirmation  is 
not  possible,  involving  the  interaction  of 
natural  systems  with  engineered 
systems  complicated  by  the 
uncertainties  associated  with  the  long 
time  periods  involved,  an  approach  that 
recognizes  these  difficulties  is 
appropriate.  Although  NRC  has  adapted 
the  reasonable  assurance  approach  from 
the  reactor  framework  and  has  applied 
it  successfully  in  regulatory  situations 
related  to  facility  decommissioning  and 
shallow-land  waste  burial,  it  has  not 
been  applied  in  a  situation  as  complex 
as  the  Yucca  Mountain  disposal  system. 
We  believe  that  reasonable  expectation 
provides  an  appropriate  approach  to 
compliance  decisions;  however,  with 
respect  to  the  level  of  expectation 
applicable  in  the  licensing  process,  NRC 
may  adopt  its  proposed  alternative 
approach.  We  expect  that  any 
implementation  approach  NRC  adopts 
will  incorporate  the  elements  of 
reasonable  expectation  listed  in 
§  197.14.  A  more  thorough  discussion  of 
our  intent  concerning  the  application  of 
reasonable  expectation  is  given  below 
and  a  more  exhaustive  discussion  of  the 
subject  is  presented  in  the  Response  to 
Comments  document  for  this  regulation. 
We  intend  that  the  information  in 
§  197.14  of  the  rule  and  discussions  of 
reasonable  expectation  presented  below 
and  in  the  Response  to  Cominents 
document  will  provide  the  necessary 
context  for  implementation  of  this 
concept. 

The  primary  means  -for  demonstrating 
compliance  with  the  standards  is  the 
use  of  computer  modeling  to  project  the 
performance  of  the  disposal  system 
under  the  range  of  expected  conditions. 
These  modeling  calculations  involve  the 
extrapolation  of  site  conditions  and  the 
interactions  of  important  processes  over 
long  time  periods,  extrapolations  that 
involve  inherent  uncertainties  in  the 
necessarily  limited  amount  of 
information  that  can  be  collected 
through  field  and  laboratory  studies  and 
the  unavoidable  uncertainties  involved 
in  simulating  the  complex  and  time- 
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variable  processes  and  events  involved 
in  long-term  disposal  system 
performance.  Simplifications  and 
assimiptions  are  involved  in  these 
modeling  efforts  out  of  necessity 
because  of  the  complexity  and  time 
frames  involved,  and  the  choices  made 
will  determine  the  extent  to  which  the 
modeling  simulations  realistically 
simulate  the  disposal  system's 
performance.  If  choices  are  made  that 
make  the  simulations  very  uiu^alistic, 
the  confidence  that  can  be  placed  on 
modeling  results  is  very  limited. 
Inappropriate  simplifications  can  mask 
the  effects  of  processes  that  will  in 
reality  determine  disposal  system 
performance,  if  the  uncertainties 
involved  with  these  simplifications  are 
not  recognized.  Overly  conservative 
assiunptions  made  in  developing 
performance  scenarios  can  bias  the 
analyses  in  the  direction  of 
uniealistically  extreme  situations, 
which  in  reality  may  be  highly 
improbable,  and  can  deflect  attention 
from  questions  critical  to  developing  an 
adequate  understanding  of  the  expected 
feat\u«s,  events,  and  processes.  For 
example,  a  typical  approach  to 
addressing  areas  of  imcertainty  is  to 
perform  "bounding  analyses"  of 
disposal  system  performance.  If  the 
uncertainties  in  site  characterization 
information  and  the  modeling  of 
relevant  featiues,  events,  and  processes 
are  not  fully  understood,  results  of 
bounding  analyses  may  not  be  boimding 
at  all.  The  reasonable  expectation 
approach  is  aimed  simply  at  focusing 
attention  on  understanding  the 
uncertainties  in  projecting  disposal 
system  performance  so  that  regulatory 
decision  making  will  be  done  with  a  full 
understanding  of  the  imcertainties 
involved. 

We  received  comments  both 
supporting  and  opposing  the  concept  of 
"reasonable  expectation"  and  its 
application  to  the  Yucca  Mountain 
standards.  Comments  in  favor  of  the 
approach  agreed  that  the  consideration 
of  uncertainty  is  extremely  important  to 
a  proper  perspective  on  the  degree  of 
confidence  possible  for  projections  of 
disposal  system  performance  over  the 
long  time  frames  involved  in  assessing 
repository  performance.  Comments 
against  the  concept  voiced  variations  on 
three  basic  concerns:  (1)  That  the 
concept  is  "new,"  "untested,"  and  of 
"dubious  legal  authority"  in  the 
regulatory  framework;  (2)  that  it  implies 
that  less  rigorous,  and  therefore 
unacceptable,  science  and  analysis 
would  result  from  the  use  of  reasonable 
expectation;  and  (3)  that  the  choice  of 
approach  to  compliance  decision 


making  is  solely  an  implementation 
concern  that  we  should  leave  to  ^4RC. 

With  respect  to  the  legal  authority  and 
use  of  the  reasonable  expectation 
concept  in  the  regulatory  process,  we 
believe  that  the  reasonable  expectation 
concept  is  well  established  in  both  the 
regulatory  language  in  standards,  as 
well  as  in  actual  application  to  deep 
geologic  disposal  of  radioactive  wastes, 
and  has  been  judicially  tested.  We 
developed  the  "reasonable  expectation" 
approach  in  the  context  of  developing 
40  CFR  part  191,  the  generic  standards 
for  land  disposal  of  SNF,  HLW,  and 
TRU  radioactive  waste,  and  more 
importantly  the  concept  has  been 
applied  successfully  in  the  EPA 
certification  of  the  Waste  Isolation  Pilot 
Plant  (WIPP),  a  deep  geologic  repository 
for  TRU  radioactive  wastes.  The  WIPP 
repository  is  to  date  the  only  deep 
geologic  repository  for  radioactive 
wastes  in  the  United  States  that  has 
been  carried  through  a  regulatory 
approval  process.  Therefore,  we  believe 
that  the  reasonable  expectation  concept 
is  neither  "new"  nor  "imtried",  nor  of 
"dubious  legal  authority"  in  the 
geologic  repository  regulatory 
experience.  In  fact,  the  use  of  reasonable 
expectation  for  the  application  to 
geologic  disposal  has  been  upheld  in 
court  (Natural  Resources  Defense 
Council.  Inc.  versus  U.S.  E.P.A.  (824 
F.2d  1258, 1293  (1st  Cir.  1987))). 

In  contrast,  the  reasonable  assurance 
concept  was  developed  and  applied 
many  times  in  the  context  of  reactor 
licensing — not  in  the  context  of  deep 
geologic  disposal  efforts — and  has  not 
been  used  in  a  regulatory  review  and 
approval  process  for  a  deep  geologic 
disposal  system.  The  judicial  decision 
cited  in  one  conunent  refers  to  the  use 
of  reasonable  assurance  in  the  context  of 
reactor  licensing,  not  in  the  context  of 
deep  geologic  disposal.  While  the 
reasonable  assiu^nce  concept  has  an 
established  record  of  successful 
application  and  judicial  approval  in 
reactor  licensing,  it  is  in  ^ct  largely 
untried  in  the  arena  of  geologic 
disposal. 

Some  comments  suggested  our 
approach  would  allow  the  use  of  less 
rigorous  science  to  the  assessment  of 
disposal  system  performance  in 
licensing.  This  perception  may  have 
arisen  from  our  choice  of  wording  in  the 
proposal,  where  we  stated  that  NRC  may 
elect  to  use  a  more  "stringent" 
approach.  Such  an  interpretation  was 
not  our  intent:  the  full  text  of  oiu- 
statement  is  that  NRC  may  impose 
requirements  that  are  "more  stringent" 
than  the  "minimum  requirements  for 
implementation"  that  our  rule 
establishes;  in  addition,  we  clearly 


stated  that  reasonable  expectation  "is 
less  stringent  than  the  reasonc(ble 
assiuBnce  concept  that  NRC  uses  to 
license  nuclear  power  plants"  (proposed 
§  197.14(b),  emphasis  added).  However, 
we  will  clarify  our  meaning  here. 
Performance  projections  for  deep 
geologic  disposal  require  the 
extrapolation  of  parameter  values  (site 
characteristics  related  to  performance) 
and  performance  calculations 
(projections  of  radionuclide  releases  and 
transport  from  the  repository)  over  very 
long  time  frames  that  make  these 
projections  fundamentally  not 
coniirmable,  in  contrast  to  the  situation 
of  reactor  licensing  where  projections  of 
performance  are  only  made  for  a  period 
of  decades  and  confirmation  of  these 
projections  is  possible  through 
continuing  observation.  In  this  sense,  a 
reasonable  expectation  approach  to 
repository  licensing  would  be 
necessarily  "less  stringent"  than  an 
approach  to  reactor  licensing.  We 
therefore  must  disagree  with  these 
comments  that  reasonable  expectation 
requires  less  rigorous  proof  than  NRC's 
reasonable  assurance  approach. 

We  do  not  believe  that  the  reasonable 
expectation  approach  either  encourages 
or  permits  the  use  of  less  than  rigorous 
science  in  developing  assessments  of 
repository  performance  for  use  in 
regulatory  decision  making.  On  the 
contrary,  the  reasonable  expectation 
approach  takes  into  accoimt  the 
inherent  uncertainties  involved  in 
projecting  disposal  system  performance, 
rather  than  making  assumptions  which 
reflect  extreme  values  instead  of  the  full 
range  of  possible  parameter  values.  It 
requires  that  the  uncertainties  in  site 
characteristics  over  long  time  frames 
and  the  long-term  projections  of 
expected  performance  for  the  repository 
are  fully  imderstood  before  regulatory 
decisions  are  made.  This  approach  has 
a  number  of  implications  relative  to  the 
data  and  analyses  that  would  be  used  in 
making  regulatory  decisions.  Cautious 
use  of  boimding  assessments  is  implied 
since  sufficient  understanding  of 
uncertainties  must  be  developed  to  be 
sure  such  analyses  are  truly  bounding. 
Performance  scenarios  should  be 
developed  realistically  without  omitting 
important  components  simply  because 
they  may  be  difficult  to  quantify  with 
high  acciiracy,  or  always  assuming 
worst  case  values  in  the  absence  of 
information.  Elicited  values  for  relevant 
data  should  not  be  substituted  for  actual 
field  and  laboratory  studies  when  they 
can  be  reasonably  performed,  simply  to 
conserve  resources  or  satisfy  scheduling 
demands.  The  gathering  of  credible 
information  that  would  allow  a  better 
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proposed  standards  (64  FR  46998),  we 
requested  conunent  upon  whether  it  is 
appropriate  for  us  to  establish  assurance 
requirements  in  this  final  rule  and  if  so, 
what  those  requirements  should  be.  The 
majority  of  public  comments  on  the 
issue  stated  that  it  was  unnecessary  for 
us  to  include  assurance  requirements  in 
this  rule.  The  commenters  also  generally 
stated  that  the  inclusion  of  such 
requirements  is  an  implementation 
matter  that  is  properly  within  NRC's 
jurisdiction.  No  comments  suggested 
what,  if  any,  assiuance  requirements  we 
should  include  in  this  final  rule. 
Therefore,  based  upon  the  public 
comments  we  received  regarding  this 
rule,  the  provisions  in  40  CFR  part  191, 
and  the  provisions  of  NRC's  proposed 
10  CFR  part  63,  we  did  not  include 
assurance  requirements  in  this  rule, 
though  we  believe  we  have  the  authority 
to  do  so  pursuant  to  the  AEA  and  the 
EnPA.  For  example,  our  generally 
applicable  standards  for  the  disposal  of 
SNF,  HLW,  and  TRU  radioactive  wastes 
(40  CFR  part  191,  58  FR  66402, 
December  20, 1993;  50  FR  38073  and 
38078,  September  19,  1985)  require  the 
consideration  of  assiuance 
requirements.  The  assurance 
requirements  in  40  CFR  part  191, 
however,  do  not  apply  to  facilities  that 
NRC  regiilates,  based  upon  the 
understanding  between  EPA  and  NRC 
that  NRC  would  include  them  in  its 
Ucensing  regulations  in  10  CFR  part  60. 
The  NRC  is  the  licensing  agency  for 
Yucca  Moimtain;  therefore,  at  first 
glance  it  appears  that  requiring 
assiu-ance  requirements  at  Yucca 
Mountain  would  be  inconsistent  with 
our  approach  in  40  CFR  part  191.  The 
EnPA,  however,  mandates  that  we  set 
site-specific  standards  for  Yucca 
Mountain.  We  believe,  therefore,  that 
we  could  include  assurance 
requirements  in  this  rule.  Because 
NRC's  proposed  licensing  criteria  (see 
10  CFR  63.102,  63.111,  and  63.113;  64 
FR  8640,  8674-8677,  February  22,  1999) 
contain  requirements  similar  to  the 
assurance  requirements  in  40  CFR  part 
191  for  multiple  barriers,  institutional 
controls,  monitoring,  and  the 
retrievability  of  waste  bom  Yucca 
Mountain,  we  believe  that  it  is 
unnecessary  for  us  to  include  similar 
requirements  in  this  rule.  We  encourage 
NRC  to  include  the  assiu-ance 
requirements  in  the  proposed  10  CFR 
part  63  (64  FR  8640),  or  requirements 
similar  to  those  in  40  CFR  part  191,  in 
its  final  licensing  regulations  for  Yucca 
Mountain. 


understanding  of  the  uncertainties  in 
site  characterization  data  and 
engineered  barrier  performance  that 
would  bear  on  the  long-term 
performance  of  the  repository  should 
not  be  subjugated  simply  for 
convenience.  We  do  not  believe  that 
reasonable  expectation  in  any  way 
encourages  less  than  rigorous  science 
and  analysis.  In  contrast,  adequately 
understanding  the  inherent 
uncertainties  in  projecting  repository 
performance  over  the  time  frames 
required  must  involve  a  rigorous 
scientific  program  of  site 
characterization  studies  and  laboratory 
testing. 

Some  comments  expressed  the 
opinion  that  our  use  of  the  reasonable 
expectation  approach  intrudes 
inappropriately  into  the  area  of 
implementation,  which  is  the  province 
of  NRC.  We  do  not  believe  that  is  the 
case.  We  have  included  the  concept  of 
reasonable  expectation  in  the  Yucca 
Mountain  standards  to  provide  a 
necessary  context  for  imderstanding  the 
standards  and  as  context  for  the 
implementation  of  the  licensing  process 
NRC  will  perform.  Projecting  disposal 
system  performance  involves  the 
extrapolation  of  physical  conditions  and 
the  interaction  of  natxu'al  processes  with 
the  wastes  for  unprecedented  time 
frames  in  human  experience,  i.e.,  many 
thousands  of  years.  In  this  sense,  the 
projections  of  the  disposal  system's 
long-term  performance  cannot  be 
confirmed.  Not  only  is  the  projected 
performance  of  the  disposal  system  not 
subject  to  confirmation,  the  natiu-al 
conditions  in  and  aroimd  the  repository 
site  will  vary  over  time  and  these 
changes  are  also  not  subject  to 
confirmation,  making  their  use  in 
performance  assessments  equally 
problematical  over  the  long-term  (see 
Chapter  7  of  the  BID).  In  light  of  these 
fundamental  limitations  on  assessing 
the  disposal  system's  long-term 
performance,  we  believe  that  the 
approach  used  to  evaluate  disposal 
system  performance  must  take  into 
accoimt  the  fundamental  limitations 
involved  (including  the  basic  guidance 
given  in  §  197.14),  and  not  hold  out  the 
prospect  of  a  greater  degree  of  "proof 
than  in  reality  can  be  obtained. 

Relative  to  implementation,  the 
primary  task  for  the  regulatory  authority 
is  to  examine  the  performance  case  put 
forward  by  DOE  to  determine  "how 
much  is  enough"  in  terms  of  the 
information  and  analyses  presented,  i.e., 
implementation  involves  how 
regulatory  authority  determines  when 
the  performance  case  has  been 
demonstrated  with  an  acceptable  level 
of  confidence.  We  have  proposed  no 


specific  measures  in  our  standards  for 
that  judgment.  We  have  not  specified 
any  confidence  measures  for  such 
judgments  or  numerical  analyses,  nor 
prescribed  analytical  methods  that  must 
be  used  for  performance  assessments, 
quality  assurance  measures  that  must  be 
applied,  statistical  measiu«s  that  define 
the  number  or  complexity  of  analyses 
that  should  be  performed,  nor  have  we 
proposed  any  assurance  measures  in 
addition  to  the  numerical  limits  in  the 
standards.  We  have  specified  only  that 
the  mean  of  the  dose  assessments  must 
meet  the  exposure  limit,  without 
specifying  any  statistical  measures  for 
the  level  of  confidence  necessary  for 
compliance.  We  believe  that  measure  is 
a  minimal  level  for  compliance 
determination,  and  we  selected  it  to  be 
consistent  with  the  individual 
protection  requirement  we  applied  for 
the  WIPP  certification  (40  CFR 
194.55(f)).  For  the  WIPP  certification, 
EPA  was  also  the  implementing  agency, 
and  in  40  CFR  part  194  we  also 
included  implementation  requirements, 
including  statistical  confidence 
measures  for  the  assessments  and 
analytical  approaches  (§§  194.55(b),  (d), 
(f))  along  with  quality  assurance 
requirements  (§  194.22),  other  assurance 
requirements  (§  194.41),  requirements 
for  modeling  techniques  and 
assimiptions  (§§  194.23  and  25),  use  of 
peer  review  and  expert  judgment 
(§§  194.26  and  194.27).  We  have  not 
incorporated  a  similar  level  of  detail  in 
the  Yucca  Mountain  standards  because 
we  believe  we  must  specify  only  what 
is  necessary  to  provide  the  context  for 
implementation.  We  believe  that  our 
reasonable  expectation  approach 
provides  a  necessary  context  for 
understanding  the  intent  of  the 
standards  and  for  its  implementation. 
We  have  provided  guidance  statements 
in  the  standards  (§  197.14)  relative  to 
the  approach  that  we  believe 
appropriately  address  the  inherent 
uncertainties  in  projecting  the 
performance  of  the  Yucca  Mountain 
disposal  system.  The  implementing 
agency  is  responsible  for  developing 
and  executing  the  implementation 
process  and,  with  respect  to  the  level  of 
expectation  applicable  in  the  licensing 
process,  is  free  to  adopt  an  approach  it 
believes  is  appropriate,  but  we  believe 
whatever  approach  is  implemented 
must  incorporate  the  aspects  of 
reasonable  expectation  we  have 
described  in  the  standards  and 
amplified  upon  in  the  Response  to 
Comments  document. 

d.  Are  There  Qualitative 
Requirements  To  Help  Assure 
Protection?  In  the  preamble  to  oiir 
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3.  What  Is  the  Standard  for  Human 
Intrusion?  (§  197.25) 

We  adopted  NAS's  suggested  starting 
point  for  a  human-intrusion  scenario. 
As  NAS  recommends,  our  standard 
requires  a  single-borehole  intrusion 
scenario  based  upon  Yucca  Mountain- 
specific  conditions.  The  intended 
purpose  of  analyzing  this  scenario 
"*   *   *  is  to  examine  the  site-and 
design-related  aspects  of  repository 
performance  imder  an  assimied 
intrusion  scenario  to  inform  a 
qualitative  judgment"  (NAS  Report  p. 
111).  The  assessment  would  result  in  a 
calculated  RMEI  dose  arriving  through 
the  pathway  created  by  the  assxuned 
borehole  (with  no  other  releases 
included).  Consistent  with  the  NAS 
Report,  we  also  reqiiire  "that  the 
conditional  risk  as  a  result  of  the 
assimied  intrusion  scenario  should  be 
no  greater  than  the  risk  levels  that 
would  be  acceptable  for  the 
imdisturbed-repository  case"  (NAS 
Report  p.  113).  We  interpreted  NAS's 
term  "undistiu-bed"  to  mean  that  the 
Yucca  Mountain  disposal  system  is  not 
distiubed  by  himian  intrusion  but  that 
other  processes  or  events  that  are  likely 
to  occur  could  disturb  the  system. 

We  require  that  the  human-intrusion 
analysis  of  disposal  system  performance 
use  the  same  methods  and  RMEI 
characteristics  for  the  performance 
assessment  as  those  required  for  the 
individual-protection  standard,  with 
two  exceptions.  The  first  exception  is 
that  the  human-intrusion  analysis 
would  exclude  luilikely  natiual  featiu^s, 
events,  and  processes.  The  second 
exception  is  that  the  analysis  only 
would  address  the  releases  occurring 
through  the  borehole  (see  the  What  Are 
the  Requirements  for  Performance 
Assessments  and  Determinations  of 
Compliance?  section  earlier  in  this 
document). 

As  noted  earlier,  our  rule  uses  the 
same  RMEI  description  for  this  analysis 
and  scenario  as  in  the  assessment  for 
compliance  with  the  individual- 
protection  standard.  It  is  possible  that 
one  could  postulate  that  an  individual 
occupies  a  location  above  the  repository 
footprint  in  the  futiu^  and  is  impacted 
by  radioactive  material  brought  to  the 
surface  during  an  intrusion  event; 
however,  the  level  of  exposure  of  such 
an  individual  would  be  independent  of 
whether  the  repository  performs 
acceptably  when  breached  by  human 
intrusion  in  the  manner  prescribed  in 
the  scenario.  Movement  of  waste  to  tlie 
surface  as  a  result  of  human  intrusion  is 
an  acute  action.  The  restUting  exposiue 
is  a  direct  consequence  of  that  action. 
Thus,  we  interpret  the  NAS- 


recommended  test  of  "resilience"  to  be 
a  longer-term  test  as  measiued  by 
exposures  caused  by  releases  that  occur 
gradually  through  the  borehole,  not 
suddenly  as  with  direct  removal.  In 
addition,  the  effects  of  direct  removal 
depend  on  the  specific  parameters 
involved  with  the  drilling,  not  on  the 
disposal  system's  containment 
characteristics.  We  also  require  that  the 
test  of  the  disposal  system's  resilience 
be  the  dose  incurred  by  the  same  RMEI 
used  for  the  individual-protection 
standard.  This  approach  is  consistent 
with  NAS's  recommendation. 

The  DOE  must  determine  when  the 
intrusion  would  occur  based  upon  the^ 
earliest  time  that  current  technology  and 
practices  could  lead  to  waste  package 
penetration  without  the  drillers  noticing 
the  canister  penetration.  In  general,  we 
believe  that  the  time  frame  for  the 
drilling  intrusion  should  be  within  the 
period  that  a  small  percentage  of  the 
waste  packages  have  failed  but  before 
significant  migration  of  radionuclides 
from  the  engineered  barrier  system  has 
occiured  because,  based  upon  otir 
understanding  of  drilling  practices,  this 
period  would  be  about  the  earliest  time 
that  a  driller  would  not  recognize  an 
impact  with  a  waste  package.  Our 
review  of  information  about  drilling  and 
experiences  of  drillers  indicates  that 
special  efforts,  such  as  changing  to  a 
specialized  drill  bit,  would  likely  be 
necessary  to  penetrate  intact,  non- 
degraded  waste  packages  of  the  type 
DOE  plans  to  use.  As  stated  earlier,  DOE 
would  determine  the  timing  as  part  of 
the  licensing  process.  The  DOE's  waste- 
package  performance  estimates  indicate 
that  a  waste  package  would  be 
recognizable  to  a  driller  for  at  least 
thousands  of  years  (see  Chapter  8  of  the 
BID). 

We  requested  comment  regarding  how 
much  the  human-intrusion  analysis  will 
add  to  protection  of  public  health.  Also, 
given  ciurent  drilling  practice  in  the 
vicinity  of  Yucca  Mountain,  we  sought 
comment  regarding  whether  our 
stylized,  human-intrusion  scenario  is 
reasonable. 

Comments  on  oiu-  intrusion  scenario 
focused  on  a  nimiber  of  concerns.  Some 
comment  expressed  opinions  that  the 
intrusion  scenario  was  unrealistic  since 
actual  drilling  to  tap  ground  water 
would  more  probably  be  done  not  from 
the  crest  of  Yucca  Mountain  but  rather 
from  the  adjacent  valley  floors.  Other 
comments  stated  that  multiple  drilling 
intrusions  should  be  assumed  rather 
than  only  one,  and  offered  alternative 
scenarios  for  intrusion  frequency  and 
piuposes  other  than  tapping  ground 
water.  Some  comments  acknowledged 
that  the  scenario  was  an  adequate  test  of 


repository  resiliency  independent  of  the 
question  of  attempting  to  predict  future 
activities,  and  that  the  difficulty  of 
reliably  predicting  future  activities  and 
human  intention  were  unavoidable,  as 
NAS  concluded.  Some  comment  stated 
that  the  probability  of  such  an  intrusion 
was  so  remote  as  to  make  the  scenario 
useless  for  any  type  of  repository 
analysis,  while  some  comment 
expressed  opinions  that  the  entire 
question  of  human  intrusion  was  an 
implementation  issue  that  should  be  left 
to  the  discretion  of  NRC.  Detailed 
responses  to  comments  we  received  on 
the  human  intrusion  question  is  found 
in  the  Response  to  Conmients  document 
accompanying  this  rule.  Oiu*  response  to 
some  of  the  most  common  issues  raised 
in  the  comments  is  given  below. 

A  niunber  of  comments  criticized  the 
stylized  definition  of  the  scenario  on  the 
grounds  it  did  not  address  the  reality  of 
the  site  location  and  resource  potential. 
A  convincing  case  can  be  made  that 
intrusion  is  unlikely  because  of  the  low 
resource  potential  of  the  immediate 
Yucca  Mountain  area  (see  BID,  Chapter 
8),  and  that  actual  drilling  to  tap  the 
imderlying  ground  water  would  most 
probably  be  done  in  the  valleys  adjacent 
to  Yucca  Mountain,  as  some  comments 
pointed  out.  We  recognize  these 
conditions  and  the  relatively  low 
resource  potential;  however,  as  NAS 
pointed  out,  there  is  no  scientifically 
defensible  basis  to  preclude  intrusion 
(NAS  Report  p.  111).  For  this  reason,  the 
panel  recommended  that  an  intrusion 
scenario  should  be  assessed  separately 
from  the  expected  repository 
performance  case  (NAS  Report  p.  109), 
and  that  a  stylized  intrusion  scenario 
consisting  of  one  borehole  penetration 
should  be  considered  (NAS  Report  p. 
112)  as  a  test  of  repository  resilience  to 
modest  intrusion  (p.  113).  We  agree 
with  the  NAS  conclusions  in  this 
regard.  As  we  have  pointed  out  early  in 
the  preamble,  releases  and  consequent 
exposures  can  come  from  either  the 
gradual  degradation  of  the  disposal 
system  under  expected  conditions  or 
through  disruption,  most  notably  by 
human  activities.  Since  intrusion  cannot 
unequivocally  be  ruled  out,  and 
exposures  can  result  frt>m  intrusions 
that  release  radionuclides,  we  believe  it 
is  necessary  to  consider  human 
intrusion  in  the  context  of  a  repository 
standard  focused  on  public  health 
protection,  even  though  the  resource 
potential  at  the  site  is  low.  The  nature 
of  the  intrusion,  how  it  is  analyzed  and 
how  it  should  be  evaluated  in  the 
regulatory  context,  are  the  next  issues  to 
consider  after  the  basic  need  to  assess  a 
human  intrusion  scenario  is  recognized. 
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The  NAS  was  very  specific  in  its 
recommendations  about  assessing 
human  intrusion.  The  panel 
recommended  that  the  intrusion 
scenarios  be  considered  in  the  EPA's 
rulemaking  process  (NAS  Report  p.  109) 
and  that  "EPA  should  specify  in  its 
standard  a  typical  intrusion  scenario  to 
be  analyzed"  (p.  108).  The  panel 
recommended  that  a  drill  hole 
penetration  through  a  waste  package  be 
assumed,  which  would  make  a 
connection  from  the  repository  to  the 
imderlying  saturated  zone  (pp.  12  and 
111).  Ilie  panel  recommended  that  a 
"consequences-only  analysis"  be 
performed  (p.  Ill)  and  that  the  standard 
"should' require  such  an  analysis"  (p. 
Ill),  i.e.,  the  analysis  should  only  deal 
with  the  fate  of  releases  through  die 
borehole  and  the  potential  doses 
resulting.  The  NAS  recommended  that 
"the  conditional  risk  as  a  result  of  the 
assumed  intrusion  scenario  should  be 
no  greater  than  the  risk  levels  *  *  * 
acceptable  for  the  undisturbed 
repository  case"  (NAS  Report  p.  113). 
We  agree  with  these  NAS 
recommendations  and  therefore  we  have 
constructed  the  stylized  intrusion 
scenario  as  described  as  separate  from 
the  individual-protection  standard,  and 
imposed  a  dose  limit  no  greater  than  the 
dose  limit  imposed  for  the  individual- 
protection  standard.  We  have  also 
followed  the  NAS  recommendation  for 
the  time  frame  for  the  intrusion  (NAS 
Report  p.  112)  by  linking  it  to  the 
expected  time  when  the  containers  first 
reach  a  state  when  a  drilling  penetrsftion 
can  occur  unnoticed  by  the  drillers. 
This  time  fr'ame  serves  as  a  means  of 
establishing  the  radionuclide  inventory 
available  for  release  and  the  transport 
and  dose  analysis  required  by  the 
standard.  Comments  we  received 
proposing  alternative  drilling 
frequencies  and  intentions,  such  as 
deliberately  drilling  into  the  repository, 
did  not  provide  a  sufficient  rationale  to 
abandon  the  NAS  recommendations  and 
we  therefore  retained  our  original 
fr-aming  for  the  scenario.  Additional 
discussion  of  the  intrusion  scenario  is  to 
be  found  in  the  discussion  of  comments 
we  received  on  Question  10  from  the 
proposed  rule  preamble  (see  section  IV 
below). 

Another  line  of  comment  we  received 
stated  that  framing  the  intrusion 
scenario  in  part,  or  in  any  way 
whatever,  should  be  considered  an 
implementation  detail  that  should  be 
left  to  NRC.  As  stated  earlier  in  this 
document  (see  section  I.A.2,  The  Role  of 
40  CFR  part  191  in  the  Development  of 
40  CFR  part  197),  human  intrusion  is  a 
process  that  can  contribute  to  exposures 


of  the  public,  and  it  is  therefore 
appropriate  to  address  it  in  a  public 
health  protection  standard.  In  addition, 
we  believe  the  NAS  recommendations 
as  mentioned  above  were  very  explicit 
in  stating  that  human  intrusion  should 
be  included  in  the  EPA  standard  and 
that  framing  the  intrusion  scenario 
should  be  part  of  the  EPA  rulemaking, 
rather  than  in  implementing  regulations. 
We  have  followed  the  NAS 
recommendations  closely,  as  noted  in 
its  comments  on  our  proposed  rule.  We 
are  also  concerned  that  the 
implementing  authority  have  some 
flexibility  in  implementing  the  rule  and 
we  have  framed  the  standard  to  allow 
that  flexibility.  We  have  specified  in  the 
rule  only  enough  of  the  details  of  the 
scenario  to  assure  it  is  implemented  as 
we  intend.  We  have  in  fact  not  specified 
enough  of  the  detail  to  allow  an  analysis 
to  actually  be  performed  from  our 
description  alone.  For  example,  we  have 
not  specified  the  mechanisms  by  which 
radionuclides  are  released  irom  the 
breached  container  and  make  their  way 
down  the  borehole  to  the  ground  water 
table.  Without  specifying  release  and 
transport  mechanisms  the  analysis 
cannot  be  performed.  We  have  left  this 
essential  detail  for  the  implementation 
process.  We  believe  this  flexibility  is 
necessary  so  that  the  intrusion  analyses 
can  consider  a  range  of  conditions  for 
the  stylized  intrusion  so  it  can  be  an 
actual  test  of  the  repository  "resilience" 
for  a  limited  by-passing  of  the 
engineered  barrier  system.  Although  we 
have  defined  the  stylized  drilling 
intrusion  scenario  to  closely  follow  the 
NAS  recommendations,  if  NRC 
determines  during  its  implementation 
efforts  that  additional  intrusion 
scenarios  are  necessary  to  make  a 
licensing  decision,  NRC  can  require 
additional  analyses  as  part  of  its 
implementing  authority. 

We  offered  for  comment  two 
alternatives  for  the  human  intrusion 
standard.  The  first  alternative  simply 
stated  that  DOE  must  demonstrate  a 
reasonable  expectation  that  the  annual 
dose  incurred  by  the  RMEI  would  not 
exceed  15  mrem  CEDE  as  a  result  of  an 
intrusion  event,  for  10,000  years  after 
disposal.  This  parallels  the  basic 
individual-protection  standard. 

The  second  alternative  incorporated 
our  concern  that  assessments  of  longer- 
term  performance  be  made  available,  if 
not  explicitly  used  for  compliance 
purposes.  Under  this  alternative,  we 
made  a  distinction  based  on  how  long 
after  disposal  the  intrusion  could  occur. 
If  the  intrusion  were  to  occur  at  or 
earlier  than  10,000  years  after  disposal. 
DOE  must  demonstrate  a  reasonable 
expectation  that  annual  exposures  to  the 


RMEI  as  a  result  of  the  intrusion  event 
would  not  exceed  15  mrem  CEDE.  There 
would  be  no  time  limit  for  this  analysis; 
as  our  proposal  stated,  "[i]f  that 
intrusion  can  happen  within  10,000 
years,  then  DOE  must  do  an  analysis 
which  projects  the  peak  dose  that  would 
occur  as  a  result  of  the  intrusion  within 
10,000  years  "  (64  FR  46999.  August  27. 
1999)  However,  if  the  intrusion 
occurred  after  10,000  years,  DOE  would 
not  have  to  compare  its  results  against 
a  numerical  standard,  but  would  have  to 
include  those  results  in  its  EIS. 

We  have  selected  the  second 
alternative  for  our  final  human  intrusion 
standard  (§  197.25).  However,  we  are 
not  requiring  that  DOE  calculate  a  peak 
dose  beyond  10,000  years  for 
comparison  against  a  numerical 
standard.  If  the  intrusion  event  occurs 
earlier  than  10,000  years  after  disposal, 
CKDE  need  only  compare  the  dose  within 
10,000  years  to  the  numerical  standard. 
DOE  must  include  post-lO.OOO-year 
results  in  its  EIS,  no  matter  when  the 
intrusion  occurs.  We  believe  this 
alternative  provides  assurance  that  the 
full  effects  of  an  intrusion  event  will  be 
assessed,  regardless  of  when  it  occurs. 
We  also  believe  that  the  selected 
alternative  is  more  consistent  with  the 
NAS  recommendations  that  a 
"consequence-based"  analysis  be 
performed  (NAS  Report  p.  111). 

The  time  frame  for  the  intrusion  has 
implications  on  how  the  projected  doses 
are  handled  and  evaluated.  We  are 
distinguishing  between  intrusion  events 
that  occur  within  10.000  years  and  those 
that  occur  later  than  10,000  years  after 
disposal.  In  assessing  events  that  occur 
within  10,000  years,  we  further 
distinguish  the  results  based  on  whether 
exposures  are  incurred  by  the  RMEI 
within  the  10,000-year  period.  We  have 
established  the  10,000- year  compliance 
period  to  reflect  past  precedents  and  a 
realization  of  the  inherent  uncertainties 
in  long-term  performance  projections 
(see  section  III.{B)(l)(g)).  For  intrusion 
events  that  occur  within  10,000  years 
and  exposures  are  incurred  by  the  RMEI 
within  10,000  years,  doses  are  compared 
against  the  15  mrem/yr  limit  given  in 
the  standard  as  part  of  the  compliance 
case  for  licensing.  For  consistency  in  the 
treatment  of  post- 10, 000-year  dose 
assessments,  we  are  specifying  that, 
when  the  dose  to  the  RMEI  from  human 
intrusion  events  occurs  after  the  10,000 
year  period,  the  dose  assessments  are  to 
be  included  in  the  EIS,  along  with  the 
post-10,000  year  performance 
assessments  for  the  individual 
protection  standard.  Regardless  of  when 
the  intrusion  occurs,  if  exposures  are 
incurred  later  than  10,000  years,  they 
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are  to  be  included  in  the  EIS  up  to  the 
time  of  peak  dose. 

We  formulated  the  selected 
alternative  to  be  responsive  to  the  NAS 
recommendations,  in  addition  to 
addressing  our  concern  regarding  the 
availability  of  post-10,000  year  analyses. 
A  key  factor  in  evaluating  an  intrusion 
scenario  is  predicting  when  such  an 
event  might  take  place.  However,  as 
NAS  concluded,  "there  is  no  scientific 
basis  for  estimating  the  probability  of 
intrusion  at  far-futiu^  times'  but  that 
"we  believe  it  is  useful  to  assume  that 
the  intrusion  occurs  diuring  a  period 
when  some  of  the  canisters  will  have 
failed  *   *   *"  NAS  Report  p.  107,  112. 
Therefore,  we  specify  that  DOE  must 
assiune  the  intrusion  occurs  at  "the 
earUest  time  after  disposal  that  the 
waste  package  would  degrade  , 
sufficiently  that  a  human  intrusion 
could  occur  without  recognition  by  the 
drillers'  (proposed  §  197.25).  This  time 
would  be  determined  through  the 
licensing  process,  presumably  by 
assessing  the  expected  performance  of 
the  engineered  barrier  system.  This 
provides  DOE  the  flexibility  to 
demonstrate  that  its  engineered  barrier 
system  is  sufficiently  robust  to 
withstand  intrusion  for  a  predictable 
time  period,  which  then  determines  the 
nature  of  the  waste  inventory  used  in 
Hhe  analysis,  i.e.,  the  relative 
proportions  of  long-and  short-lived 
radionuclides. 

4.  How  Does  Our  Rule  Protect  Ground 
Water?  (§  197.30) 

The  inclusion  of  separate  ground 
water  protection  standards  in  today's 
rule  continues  a  longstanding  Agency 
policy  of  protecting  ground  water 
resources  and  the  populations  who  may 
use  such  resources.  This  policy  is 
articulated  in  our  primary  groimd  water 
protection  strategy  document  titled 
"Protecting  the  Nation's  Ground  Water: 
EPA's  Strategy  for  the  1990's"  (Docket 
No.  A-95-12.  Item  V-A-13).  We 
designed  today's  standards  to  protect 
the  groimd  water  in  the  vicini^  of 
Yucca  Mountain  to  benefit  the  current 
and  futiu«  residents  of  the  area  who 
could  use  this  ground  water  as  a 
resource  for  drinking  water  and  other 
domestic,  agricultiual.  and  commercial 
purposes.  The  following  sections 
discuss  the  Agency's  general  approach 
to  groimd  water  protection,  the  NAS 
comments  regarding  ground  water 
protection  at  Yucca  Mountain,  and  some 
of  the  legal  and  regulatory  issues 
associated  with  our  final  ground  water 
protection  standards. 


Policy  and  Technical  Rationales  for 
Separate  Ground  Water  Protection 
Standards 

Our  General  Approach  to  Ground  Water 
Protection 

Ground  water  is  one  of  our  nation's 
most  precious  resources  because  of  its 
many  potential  uses.  A  significant 
portion  (over  50  percent  in  the  early 
1990s)  of  the  U.S.  population  draws  on 
ground  water  for  its  potable  water 
supply  ("Protecting  the  Nation's  Ground 
Water:  EPA's  Strategy  for  the  1990's," 
Docket  No.  A-95-12.  Item  II-A-3).  hi 
addition  to  serving  as  a  source  of 
drinking  water,  people  use  ground  water 
for  irrigation,  stock  watering,  food 
preparation,  showering,  and  various 
industrial  processes.  When  that  water  is 
radioactively  contaminated,  each  of 
these  uses  completes  a  radiation 
exposure  pathway  for  people.  Ground 
water  contamination  is  also  of  concern 
to  us  because  of  potential  adverse 
impacts  upon  ecosystems,  particularly 
sensitive  or  endangered  ecosystems 
("Protecting  the  Nation's  Ground  Water: 
EPA's  Strategy  for  the  1990's,"  Docket 
No.  A-95-12,  Item  n-A-3).  For  Uiese 
reasons,  we  believe  it  is  a  resource  that 
needs  protection.  Therefore,  we  require 
protection  of  ground  water  that  is  a 
current  or  potential  source  of  drinking 
water  to  the  same  level  as  the  maximum 
contaminant  levels  (MGLs)  for 
radionuclides  that  we  established 
previously  under  the  authority  of  the 
Safe  Drinking  Water  Act  (SDWA). 

In  January  1990.  the  Agency 
completed  a  strategy  to  guide  futiire 
EPA  and  state  activities  in  groimd  water 
protection  and  cleanup.  The  Agency- 
wide  Ground  Water  Task  Force 
developed  two  papers,  which  it  issued 
for  public  review:  an  EPA  Statement  of 
Ground  Water  Principles  and  an  options 
paper  covering  the  issues  involved  in 
defining  the  Federal/State  relationship 
in  ground  water  protection.  We 
combined  these  papers  and  other  Task 
Force  documents  into  an  EPA  Ground 
Water  Task  Force  Report:  "Protecting 
The  Nation's  Ground  Water:  EPA's 
Strategy  for  the  1990's"  ("the  Strategy." 
EPA  21Z-1020.  July  1991  (Docket  No. 
A-95-12,  hem  II-A-3)).  Our  approach 
in  this  rule  is  consistent  with  this 
strategy. 

Key  elements  of  our  ground  water 
protection  and  cleanup  strategy  are  the 
strategy's  overall  goals  of  preventing 
adverse  effects  on  human  health  and  the 
environment  and  protecting  the 
environmental  integrity  of  the  nation's 
ground  water  resources.  Our  strategy 
also  recognizes,  however,  that  our 
efforts  to  protect  ground  water  must 
consider  the  use,  value,  and 


vulnerability  of  the  resource,  as  well  as 
social  and  economic  values.  We  believe 
it  is  important  to  protect  ground  water 
to  ensure  the  preservation  of  the 
nation's  currently  used  and  potential 
underground  sources  of  drinking  water 
(USDWs)  for  present  and  future 
generations.  Also,  we  believe  it  is 
important  to  protect  ground  water  to 
ensure  that  where  it  interacts  with 
surface  water  it  does  not  interfere  with 
the  attainment  of  surface-water-quality 
standards;  these  standards  are  also 
necessary  to  protect  human  health  and 
the  integrity  of  ecosystems.  We  employ 
MGLs  to  protect  ground  water  in 
numerous  regulatory  programs.  Our 
regulations  pertaining  to  hazardous- 
waste  disposal  (40  CFR  part  264); 
municipal-waste  disposal  (40  CFR  parts 
257  and  258);  underground  injection 
control  (UIC)  (40  CFR  parts  144, 146, 
and  148);  generic  SNF,  HLW,  and  TRU 
radioactive  waste  disposal  (40  CFT?  part 
191);  and  uranium  mill  tailings  disposal 
(40  CFR  part  192)  reflect  this  approach. 
These  programs  have  demonstrated  that 
such  protection  is  scientifically  and 
technically  achievable,  within  the 
constraints  that  each  program  applies 
("Progress  In  Ground  Water  Protection 
and  Restoration,"  EPA  440/6-90-001, 
Docket  No.  A-95-12,  Item  V-A-6). 

Another  critical  issue  in  ground  water 
protection  is  that  ground  water 
generally  is  not  directly  accessible. 
Thus,  it  is  much  more  difficult  to 
monitor  and/or  decontaminate  ground 
water  than  is  the  case  with  other 
enviibnmental  media  ("Ground-Water 
Protection  Strategy"  p.  11.  August  1984, 
Docket  No.  A-95-12,  Item  V-A-13). 
Because  of  the  expenses  and  difficulties 
associated  with  remediation  of 
contaminated  ground  water,  it  is 
prudent  and  cost-effective  to  prevent  the 
occurrence  of  such  contamination  [Id.). 
It  is  possible  for  large  amounts  of 
contaminants  to  enter  a  body  of  ground 
water  and  remain  undetected  until  the 
contaminated  water  reaches  a  water 
well  or  surface-water  body.  Moreover, 
ground  water  contaminants,  unlike 
contaminants  in  other  environmental 
media  such  as  air  or  surface  water, 
generally  move  in  plumes  with  limited 
mixing  or  dispersion  into 
uncontaminated  water  surrounding  the 
plume.  These  plumes  of  relatively 
concentrated  contaminants  can  move 
slowly  through  aquifers.  They  may 
persist,  and  thus  may  make  the 
contaminated  resource  unusable,  for 
extended  periods  of  time  (Id.).  Because 
an  individual  plume  may  underlie  only 
a  very  small  part  of  the  land  surface,  it 
can  be  difficult  to  detect  by  aquifer-wide 
or  regional  monitoring.  Also,  monitoring 
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is  unlikely  to  occur  over  greatly 
extended  time  periods,  during  which 
time  an  aquifer  may  become 
dangerously  contaminated  [Id.).  Further, 
th^  affected  area  may  become  quite  large 
over  long  time  periods.  Thus,  we  believe 
that  it  is  prudent  and  responsible  to 
protect  ground  water  resources  fi-om 
contamination  through  pollution 
prevention  rather  than  to  rely  on  clean- 
up of  preventable  pollution.  The 
pollution  prevention  approach  to 
protecting  ground  water  resources  we 
are  adopting  for  Yucca  Mountain  avoids 
requiring  present  or  future  communities 
to  implement  expensive  clean-up  or 
treatment  procedures.  This  approach 
also  protects  individual  ground  water 
users.  Moreover,  absent  the  protection 
we  have  built  into  the  rule,  the  ground 
water  in  aquifers  around  the  repository 
itself  could  be  subject  to  expensive 
clean-up  by  future  generations  if 
releases  from  the  repository  contaminate 
the  surrounding  ground  water  to  levels 
that  exceed  legal  limits.  A  guiding 
philosophy  in  radioactive  waste 
management,  as  well  as  waste  disposal 
in  general,  has  been  to  avoid  imposing 
burdens  on  future  generations  for  clean- 
up efforts  as  a  result  of  disposal 
approaches  that  would  knowingly  result 
in  pollution  in  the  future  (see,  for 
example,  IAEA  Safety  Series  No.  111-F, 
"The  Principles  of  Radioactive  Waste 
Management,"  Docket  No.  A-95-12, 
Item  V-A-10).  With  respect  to 
radioactive  waste  disposal,  we  believe 
the  fundamental  principle  of  inter- 
generational  equity  is  important.  We 
should  not  knowingly  impose  burdens 
on  future  generations  that  we  ourselves 
are  not  willing  to  assume.  Disposal 
technologies  and  regulatory 
requirements  are  developed  with  the 
aim  of  preventing  pollution  from 
disposal  operations,  rather  than 
assuming  that  clean-up  in  the  futiu'e  is 
an  unavoidable  cost  of  disposal 
operations  today.  Designing  a  disposal 
system,  and  imposing  performance 
requirements  that  avoid  polluting 
resources  that  reasonably  could  be  used 
in  the  future,  therefore,  is  a  more 
appropriate  choice  than  imposing  clean- 
up burdens  on  future  generations.  The 
approach  to  ground  water  protection  in 
today's  standards  is  consistent  with  our 
overall  approach  to  ground  water 
protection:  it  prevents  the 
contamination  of  current  and  potential 
sources  of  drinking  water  downgradient 
from  Yucca  Mountain. 

NAS  Comments  on  Ground  Water 
Protection 

In  its  report,  NAS  clearly  identified 
the  ground  water  pathway  as  the 
significant  pathways  of  to  the  biosphere 


in  the  vicinity  of  Yucca  Mountain(NAS 
Report  pp.  52  and  81).  The  NAS  also 
recognized  that  ground  water  modeling 
for  the  Yucca  Mountain  site  is  complex. 
Because  the  modeling  for  Yucca 
Mountain  involves  water  movement 
through  pore  spaces  (the  matrix)  and 
fractures  in  the  rocks,  as  well  as  the 
degree  of  interconnectedness  between 
the  water  moving  in  the  two  pathways, 
there  is  uncertainty  regarding  which 
model  or  models  to  use  in  the  analysis: 

Because  of  the  fractured  nature  of  the  tuff 
aquifer  below  Yucca  Mountain,  some 
uncertainty  exists  regarding  the  appropriate 
mathematical  and  numerical  models  required 
to  simulate  advective  transport  •  *  *  lEjven 
with  residual  uncertainties,  it  should  be 
possible  to  generate  quantitative  (possibly 
bounding)  estimates  of  radionuclide  travel 
times  and  spatial  distributions  and 
concentrations  of  plumes  accessible  to  a 
potential  critical  group.  (NAS  Report  p.  90) 

In  its  report.  NAS  did  not  recommend 
specifically  that  we  include  a  separate 
ground  water  protection  provision  in 
our  environmental  protection  standards 
for  Yucca  Mountain.  Neither,  however, 
did  NAS  state  that  we  should  not 
include  such  a  provision. 

However,  in  its  comments  on  the 
proposed  rule,  NAS  specifically 
addressed  our  decision  to  include 
separate  ground  water  protection 
standards  for  the  Yucca  Mountain  site: 

"(i)n  the  preamble  (to  the  proposed  rule), 
EPA  implies  that  there  is  a  scientific  basis  for 
inclusion  of  separate  ground-water  limits  in 
the  standards  "  for  example,  EPA  provides  a 
detailed  analysis  of  approaches  to  calculating 
such  limits  *  *  *  The  (NAS)  respectfully 
disagrees  and  does  not  believe  that  there  is 
a  basis  in  science  for  establishing  such  limits 
for  the  reasons  described  above.  The  (NAS) 
recognizes  EPA  has  the  authority  under  the 
Energy  Policy  Act  to  establish  separate 
ground-water  limits  as  a  matter  of  policy,  but 
if  it  does  so  it  should  explicitly  state  the 
policy  decisions  embedded  in  the  proposed 
standard  and  ask  the  public  to  comment  on 
those  decisions. 

"If  EPA  wishes  to  establish  such  standards 
on  the  basis  of  science,  it  must  make  more 
cogent  scientific  arguments  to  justify  the 
need  for  this  stftndard" 

(NAS  CommenU.  p.  11.  Docket  No.  A-95- 
12,  Item  IV-D-31). 

EPA 's  Review  of  the  Gmund  Water 
Standards 

For  the  reasons  discussed  above  (see 
Our  General  Approach  to  Ground  Water 
Protection),  we  believe  that  separate 
ground  water  protection  standards 
designed  to  protect  the  ground  water 
resource  are  necessary  elements  of  our 
Yucca  Mountain  standards.  Our 
decision  to  include  separate  ground 
water  standards  is  a  policy  decision  that 
we  make  pursuant  to  our  statutory 
authority  under  the  Energy  Policy  Act. 


Regarding  the  protectiveness  of  the 
standards,  40  CFR  part  197  incorporates 
the  ciuTMit  MGLs.  We  believe  that  this 
approach  is  necessary  to  provide 
stability  for  NRC  and  DOE  in  the 
licensing  process.  We  based  these  MCLs 
on  the  best  scientific  knowledge 
regarding  the  relationship  between 
radiation  exposure  and  risk  that  existed 
in  1975  when  they  were  developed. 
Scientific  understanding  has  evolved 
since  1975.  We  recently  concluded  a 
review  of  the  existing  MGLs  based  on  a 
number  of  factors,  including  the  current 
understanding  of  the  risk  of  developing 
a  fatal  cancer  from  exposure  to 
radiation;  pertinent  risk  management 
factors  (such  as  information  about 
treatment  technologies  and  anal\lical 
methods);  and  applicable  statutory 
requirements.  See  65  FR  76708-76753, 
December  7.  2000.  Our  analyses  indicate 
that,  when  the  risks  associated  with  the 
individual  radionuclide  concentrations 
derived  from  the  MCLs  are  calculated  in 
accordance  with  the  latest  dosimetry 
models  described  in  Federal  Guidance 
Peport  13.  they  still  generally  fall  within 
the  Agency's  current  risk  target  range  for 
drinking  water  contaminants  of  10  ^  to 
10  "  ^  lifetime  risk  for  fatal  cancer. 
Therefore,  the  MCLs  for  the 
radionuclides  of  concern  at  Yucca 
Mountain  have  not  changed. 

Our  analyses,  and  those  of  NAS. 
indicate  that,  of  all  the  potential 
environmental  pathways  for 
radionuclides,  travel  through  ground  • 
water  is  the  most  likely  pathway  to  lead 
to  human  exposure  to  radiation  from  the 
Yucca  Mountain  disposal  system  (see 
Chapters  7  and  8  of  the  BID).  The 
ground  water  protection  standards  in 
this  rule  protect  ground  water  that  is 
being  used  or  that  might  be  used  as 
drinking  water  by  restricting  potential 
future  contamination.  Water  from  the 
aquifer  beneath  Yucca  Mountain 
currently  serves  as  a  source  of  drinking 
water  20  to  30  km  south  of  Yucca 
Mountain  in  the  communities  directly 
protected  by  the  individual-protection 
standard.  It  is  also  a  potential  source  of 
drinking  water  for  more  distant 
communities.  As  noted  by  NAS,  the 
available  ground  water  supply  in  the 
vicinity  of  Yucca  Mountain  could 
sustain  a  substantially  larger  population 
than  that  presently  in  the  area  (NAS 
Report  p.  92). 

Technical  Approach  for  Protecting 
Ground  Water  at  Yucca  Mountain 

As  noted  above,  NAS  asserted  in  its 
comments  regarding  the  proposed  rule, 
that  we  implied  that  there  was  a 
scientific  basis  for  including  separate 
ground  water  limits  in  the  regulations. 
The  NAS  urged  us  to  clearly  state  the 
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policy  reasons  for  including  such  limits. 
We  believe  that  we  clearly  articulated  in 
the  preamble  to  the  proposed  rule  that 
we  included  a  ground  water  protection 
provision  in  the  proposal  based  upon 
our  long-standing  policy. 

In  keeping  with  the  site-specific 
nature  of  these  standards,  we  believe 
that  it  is  appropriate  to  outline  an 
approach  to  determining  compliance 
with  the  ground  water  standards 
consistent  with  the  geologic  conditions 
along  the  anticipated  groimd  water  flow 
path  for  releases  from  the  repository. 
The  approach  that  we  have  devised 
consists  of  several  components.  The  first 
component  is  to  define  a  ground  water 
resource  use  common  for  the  current 
population  mciking  use  of  the  ground 
water  along  the  potential  path  of 
releases.  The  population  living 
downgradient  from  the  repository 
typically  uses  the  ground  water  for 
domestic  consumption  and  for 
agricultural  activities.  The  dominant 
agricidtural  activity  is  alMfa  cultivation 
(see  Chapter  8  of  the  BID).  The  next 
component  of  the  approach  is  to  define 
a  method  for  assessing  the  extent  of 
potential  contamination  in  the  aquifer 
that  can  be  used  for  comparison  against 
established  limits.  To  address  the 
unique  setting  of  the  repository,  we  are 
defining  a  "representative  volimie"  of 
ground  water  consistent  with  the  uses  of 
the  resource  (see  §  197.31(b)).  The  third 
component  is  to  propose  alternatives  to 
defining  how  DOE  could  use  the 
representative  volume  in  making 
assessments  of  potential  ground  water 
contamination  (see  §  197.31).  See  the 
Representative  Voliune  of  Ground  Water 
discussion  later  in  this  section  for  our 
responses  to  comments  on  the 
representative  volume  approach. 

We  proposed  to  use  the  MCLs  as 
appropriate  standards  against  which  to 
measure  compliance.  Comment  upon 
our  proposal  was  mixed.  Some 
comments  claimed  that  we  misapplied 
the  MCL  concept  in  the  Yucca  Mountain 
standards  compared  with  how  we  apply 
MCLs  in  other  situations,  such  as  the 
use  of  MCLs  to  define  when  drinking 
water  from  public  water  supplies  is 
acceptable.  Some  comments  supported 
the  use  of  MCLs.  Other  comments 
pointed  out  that  the  dosimetry  system 
used  for  the  current  MCLs  has  been 
superceded  by  newer  approaches  to 
assessing  dose  and  risk  from  groimd 
water  use  and  that  we  should,  therefore, 
not  use  the  MCLs.  A  number  of 
comments  claimed  that  the  use  of 
separate  ground  water  standards  is 
completely  lumecessary  because  the 
individual-protection  standard  includes 
the  drinking  water  exposure  pathway 
and,  therefore,  the  ground  water 


standards  are  imnecessary  as  a  health 
protection  measiu^. 

Retaining  separate  ground  water 
protection  standards  is  consistent  with 
both  our  national  policy  to  protect 
groimd  water  resources  and  with 
previous  Agency  regulations  for 
geologic  disposal  facilities.  Our  generic 
standards  in  40  CFR  part  191,  which 
apply  to  the  same  kinds  of  wastes 
contemplated  for  disposal  at  Yucca 
Mountain,  contain  separate  ground 
water  protection  provisions.  We  believe 
that  there  is  no  question  that  separate 
ground  water  protection  standards  are 
appropriate  for  deep  geologic  disposal 
facilities.  We  believe  that  the  use  of 
contaminated  ground  water  for  purposes 
that  could  result  in  exposures  to 
individuals  should  be  of  concern,  and 
that  avoiding  contaminating  useable 
ground  water  resources  is  in  the  general 
interest  of  the  public  at  large.  More 
specifically,  contamination  of  water 
resources  could  result  in  the  exposure  of 
individuals  well  removed  from  the 
repository  location.  Also,  if  ground 
water  were  withdrawn  from  the 
repository  sub-basin,  and  transported  to 
other  locations  to  supply  water  needs,  a 
larger  population  would  be  exposed 
than  if  the  water  were  used  only  locally. 
We  commonly  apply  MCLs  to  water 
treatment  facilities  to  assure  that 
exposures  to  the  subsequent  users  of  the 
water  are  acceptable  and  the  users  are 
protected.  The  intent  of  using  the  MCLs 
as  a  compliance  measure  for  the  Yucca 
Mountain  disposal  system  is  to 
encourage  a  robust  containment  and 
isolation  design  that  will  not  result  in 
unacceptable  contamination  during  the 
regulatory  time  frame,  which  would 
require  future  generations  to  shoulder 
the  burden  of  water  treatment  due  to 
contamination  from  the  wastes.  We  also 
included  ground  water  protection 
requirements  in  our  certification  process 
for  WIPP,  which  is  the  only  deep 
geologic  disposal  facility  in  the  country 
that  has  actually  gone  through  a 
regulatory  review  and  approval  process. 
We  see  no  reason  why  we  should  not 
apply  the  same  approach  to  protection 
for  the  Yucca  Mountain  disposal  facility 
as  we  afforded  to  the  population  around 
WIPP.  In  fact,  the  Yucca  Mountain 
disposal  system  will  be  located  above 
aquifers  that  are  the  ground  water 
supply  for  the  residents  living 
downgradient  from  the  repository, 
whereas  the  aquifers  potentially  subject 
to  contamination  at  the  WIPP  facility  are 
highly  saline,  non-potable  water 
sources.  We  recognize  that  the 
individual-protection  standard  includes 
a  drinking  water  exposure  pathway; 
however,  from  a  policy  perspective  it  is 


appropriate  and  consistent  for  us  to 
provide  separate  protection  for  ground 
water  resoiux:es  in  the  Yucca  Mountain 
area.  As  illustrated  by  the  examples 
above,  the  protection  of  ground  water 
resources  is  in  the  general  interest  of  the 
public  at  large,  because  it  is  easily 
conceivable  that  uses  of  the  resource 
could  result  in  exposiues  well  beyond 
the  immediate  vicinity  of  the  repository. 
From  a  more  practical  perspective,  it 
would  be  extremely  difficult  to  predict 
with  any  reliability  what  the  total  range 
of  potential  exposures  (and  consequent 
health  effects)  would  be  for  all  possible 
uses  of  the  resource,  because  such 
predictions  would  involve  considerable 
speculation.  It  makes  more  sense  to 
assure  the  resource  is  not  contaminated 
in  the  first  place.  We  are  taking  the  more 
prudent  course  of  attempting  to  prevent 
ground  water  contamination  above  the 
MCLs  by  imposing  separate  ground 
water  protection  requirements. 

The  NRC's  determination  of 
compliance  with  the  groimd-water 
protection  standards  will  be  based 
largely  upon  DOE's  projections  of 
potential  future  contaminant 
concentrations.  The  DOE  will  include 
these  projections  in  the  license 
application  it  submits  to  NRC.  These 
projections,  by  their  very  nature, 
inevitably  will  contain  uncertainty.  An 
important  cause  of  uncertainty,  as  NAS 
recognized,  is  the  choice  of  conceptual 
site  models  (NAS  Report  p.  75).  The 
conceptual  models  used  for  Yucca 
Mountain  can  differ  fundamentally.  For 
example,  water  can  be  presumed  to  flow 
through  either  pores  in  the  rock  or 
conduits  through  the  rock  (such  as 
discrete  fractures  or  a  network  of 
fractures  that  can  act  as  preferential 
pathways  for  faster  ground  water  flow), 
or  a  combination  of  the  two.  To  further 
complicate  the  situation,  any  of  these 
flow  scenarios,  with  the  possible 
exception  of  flow  through  conduits,  can 
occur  at  Yucca  Mountain  whether  or  not 
the  rock  is  saturated  completely  with 
water. 

We  believe  that  adequate  data  and  the 
choice  of  models  will  be  critical  to  any 
compliance  calculation  or 
determination  because  such  data  and 
models  are  the  backbone  of  the 
performance  assessment  used  to  show 
compliance.  The  NAS  examined  the  use 
of  ground-water  flow  and  contaminant- 
transport  models  in  regulatory 
applications  ("Ground  Water  Models: 
Scientific  and  Regulatory  Applications," 
1990,  Docket  No.  A-95-12,  Item  V-A- 
26).  In  that  report,  NAS  concluded  that 
data  inadequacy  is  an  impediment  to 
the  use  of  unsaturated  fracture  flow 
models  for  Yucca  Mountain.  However, 
NAS  noted  that  data  inadequacy  also 
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was  an  impediment  to  using  models  that 
assume  the  pores  in  the  rock  are  either 
saturated  or  unsaturated  or  that  assume 
flow  through  fractures  that  are  filled 
completely  with  water.  However, 
despite  the  recognition  of  the 
importance  of  the  choice  of  the  site 
conceptual  model,  we  believe  that  the 
need  for  sufficient  quantity,  types,  and 
quality  of  data  to  adequately  analyze  the 
site,  because  of  its  hydrogeologic 
complexity,  is  even  more  important.  In 
other  words,  the  complexity  of  the 
ground  water  flow  system  requires 
adequate  site  characterization  to  justify 
the  choice  of  the  conceptual  flow 
model. 

The  choice  of  modeling  approaches  to 
address  the  ground  water  system  in  the 
area  of  Yucca  Mountain,  based  upon  the 
conceptual  model  of  the  site  developed 
bom  site  characterization  activities,  is 
important  to  characterize  contaminant 
migration,  particularly  the  mixing  of 
uncontaminated  water  with  water  that 
has  been  contaminated  with 
radionuclides  released  from  breached 
waste  packages.  The  extent  of  the 
dilution  afforded  by  mixing 
contaminated  water  with  other  ground 
water  moving  through  the  rocks  below 
the  repository  but  above  the  water  table 
and  the  dispersion  of  the  plume  of 
contamination  within  the  saturated  zone 
as  the  ground  water  system  carries 
radionuclides  downgradient  are  critical 
elements  of  the  dose  assessments. 

At  one  end  of  the  spectrum  of 
approaches  to  modeling  the  Yucca 
Mountain  area's  ground  water  system  is 
the  assumption  that  it  is  possible  to 
model  the  system  based  upon  flow 
through  pores  over  a  large  area  (tens  of 
square  kilometers).  At  the  other  extreme 
is  the  assumption  that  radionuclides  are 
carried  through  fast-flow  fractures  in  the 
unsaturated  zone  separately  from 
uncontaminated  ground  water  also 
passing  through  the  repository  footprint. 
Those  radionuclides  then  are  assumed 
to  be  carried  through  the  saturated  zone 
in  fractures  that  allow  little  or  no 
dispersion  within,  or  mixing  with, 
uncontaminated  water  in  the  saturated 
zone.  This  scenario  is  essentially  "pipe 
flow"  &t)mthe  repository  to  the 
receptor.  Although  the  flow  of  ground 
water  at  the  site  is  influenced  strongly 
by  fractures,  which  the  models  should 
reflect,  we  believe  that  it  is 
unreasonable  to  assume  that  no  mixing 
with  uncontaminated  ground  water 
would  occur  along  the  radionuclide 
travel  paths  because  such  mixing  is  a 
natural  process,  and  would  be  governed 
by  the  degree  of  interconnection 
between  individual  fractures  in  the 
rocks.  We  requested  comment  upon  this 
approach,  including  consideration  of 


the  practical  limitations  on 
characterizing  the  flow  system  over 
several  or  tens  of  sauare  kilometers. 

Comments  varied  &t)m  statements 
that  we  should  not  allow  DOE  to 
consider  mixing  of  contaminated  water 
&t)m  the  repository  with 
uncontaminated  water  along  potential 
flow  paths,  that  such  dilution  is  an 
expected  process  in  the  natural  system, 
and  that  these  decisions  about  the  flow 
system  modeling  are  implementation 
details  which  we  should  defer  to  NRC. 
We  agree  that  some  degree  of  mixing 
along  the  ground  water  flow  paths  is  to 
be  expected  and,  if  supported  by  the 
hydrogeologic  characterization,  should 
be  considered  in  modeling  approaches 
used  to  make  projections  of 
radionuclide  migration  from  repository 
releases.  We  also  agree  that  detailed 
decisions  about  the  approach  to 
modeling  the  ground  water  flow  system 
at  the  site  are  an  implementation 
concern  for  NRC.  We  therefore  make  no 
specific  requirements  in  this  regard.  We 
do  believe  that  whatever  specific 
modeling  approach  and  attendant 
assumptions  that  DOE  or  NRC  make 
should  attempt  to  model  realistically  the 
expected  behavior  of  the  actual  flow 
regime  downgradient  from  the 
repository.  Recalling  the  "pipe-flow" 
scenario  described  above,  we  believe  it 
would  be  highly  imrealistic  to  assume 
that  no  mixing  of  the  contaminated 
water  with  ground  water  along  the  flow 
path  occurs  along  the  distance  from  the 
repository  to  the  furthest  allowable 
boundary  of  the  controlled  area. 
Although  the  actual  dispersion  effects 
for  the  fractured  rock  geohydrologic 
setting  are  anticipated  to  be  small  (see 
Chapter  7  of  the  BID),  ignoring  such 
processes  is  still  inappropriately  over- 
conservative  because  it  would  neglect  a 
natural  process  that  is  expected  to 
occur.  Consistent  with  this  perspective, 
we  specify  two  alternative  methods  that 
DOE  could  use  for  determining 
radionuclide  concentrations  in  the 
representative  volume  of  ground  water. 
We  believe  these  two  alternatives 
provide  appropriate  direction  for 
making  the  compliance  determination 
while  allowing  ample  flexibility  for  the 
implementation  decisions  concerning 
the  details  of  characterizing  the  ground 
water  flow  and  modeling  approaches 
that  DOE  ultimately  must  select  and 
defend  in  the  licensing  process. 

Our  intent  was  to  develop  ground 
water  protection  standards  that  NRC  can 
reasonably  implement.  In  this  regard, 
NAS  indicated  that  quantitative 
estimates  of  ground  water 
contamination  should  be  possible  (NAS 
Report  p.  90).  We  thus  require  DOE  to 
project  the  level  of  radioactive 


contamination  it  expects  to  be  in  the 
representative  volume  of  ground  water. 
The  representative  volume  could  be 
calculated  to  be  in  a  contaminated 
aquifer  that  contains  less  than  10,000 
mg/L  of  TDS  and  that  is  downgradient 
from  Yucca  Mountain.  Through  the  use 
of  this  method,  we  intend  to  avoid 
requiring  DOE  and  NRC  to  project  the 
contamination  in  every  small,  possibly 
unrepresentative  amount  of  water 
because  we  believe  that  this  approach  is 
not  scientifically  defensible  considering 
the  inherent  uncertainties  in  hydrologic 
data  and  the  limitations  of  modeling 
calculations.  For  example,  we  do  not 
intend  that  NRC  must  consider  whether 
a  few  gallons  of  water  in  a  single 
fracture  would  exceed  the  standards. 
Thus,  we  allow  use  of  a  larger  volume 
of  water  that  must,  on  average,  meet  the 
standards.  See  below  for  a  discussion  of 
this  larger  volume,  the  "representative 
volume." 

Because  the  purpose  of  the  engineered 
and  natural  barriers  of  the  geologic 
repository  at  Yucca  Mountain  is  to 
contain  radionuclides  and  minimize 
their  movement  into  the  general 
environment,  we  anticipate  that 
radionuclide  releases  from  the 
repository  will  not  occur  for  a  long 
period  of  time.  With  this  assumption  in 
mind,  we  believe  that  ground  water 
protection  for  the  Yucca  Mountain  site 
should  focus  upon  the  protection  of  the 
ground  water  as  a  resource  for  future 
human  use.  It  is  the  general  premise  of 
this  rule  that  the  individual-protection 
standard  will  adequately  protect  those 
few  current  residents  closest  to  the 
repository.  The  intent  of  the  ground 
water  standards  is  protecting  the  aquifer 
as  both  a  resource  for  current  users,  and 
a  potential  resource  for  larger  numbers 
of  future  users  either  near  the  repository 
or  farther  away  in  communities 
comprised  of  a  substantially  larger 
number  of  people  than  presently  exist  in 
the  vicinity  of  Yucca  Mountain.  To 
implement  this  conceptual  approach 
and  develop  an  approach  for 
compliance  determinations,  we  believe 
that  the  ground  water  standards 
currently  used,  the  MCLs,  should  apply 
to  public  water  supplies  downgradient 
from  the  repository  in  aquifers  at  risk  of 
contamination  from  repository  releases. 
There  is  presently  no  public  water 
supply  providing  treatment  to  meet 
MCLs  before  the  water  reaches 
consumers  downgradient  of  Yucca 
Mountain,  and  there  is  no  guarantee  that 
such  a  system  will  be  in  place  to  protect 
future  users  from  contamination  caused 
by  releases  from  the  disposal  system. 
Applying  the  MCLs  in  the  ground  water 
assures  that  the  level  of  protection 
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currently  required  for  public  water 
supplies  elsewhere  in  the  nation  also  is 
maintained  for  future  conununities 
using  the  water  supply  downgradient 
from  the  Yucca  Mountain  disposal 
system. 

Representative  Volume  of  Ground  Water 

To  implement  the  standards  in 
§  197.30,  we  require  that  DOE  use  the 
concept  of  a  "representative  volume"  of 
ground  water.  Under  this  approach, 
DOE  and  NRC  will  project  the 
concentration  of  radionuclides  released 
from  the  Yucca  Moimtain  disposal 
system,  for  comparison  against  the 
MCLs,  that  woidd  be  present  in  the 
representative  volume  in  the  accessible 
environment  over  the  10,000-year 
period  of  the  standards.  The 
representative  volume  will  be  a  volume 
of  water  projected  to  supply  the  annual 
water  demands  for  defined  resource 
uses.  We  believe  that  water  demand 
estimates  for  calculation  of  the 
representative  voliune  should  reflect  the 
current  resource  demands  for  the 
general  lifestyles  and  demographics  of 
the  area,  but  not  be  rigidly  constrained 
by  ciurent  activities,  because  potential 
contamination  would  occxv  fai  into  the 
futiu«.  In  the  area  south  of  Yucca 
Mountain,  people  ciurently  use  groxmd 
water  for  domestic  purposes, 
commercial  agricxdture  (for  example, 
dairy  cattle,  feed  crops,  other  crops,  and 
fish  farming),  residential  gardening, 
commercial,  and  municipal  uses  (see 
Chapter  8  of  the  BID).  The  ground  water 
resources,  as  reflected  by  estimates  of 
ciurent  usage  and  aquifer  yields, 
indicate  that  there  is  theoretically 
enough  water  to  support  a  substantially 
larger  population  than  presently  exists 
at  each  of  the  four  alternative  locations 
we  proposed  for  the  point  of  compliance 
[Id.].  The  representative  volume 
approach  sets  an  upper  bound  on  the 
size  of  the  hypothetical  community  and 
its  water  demand.  On  the  other  hand, 
the  SDWA  defines  the  minimum  size  for 
a  public  water  system  as  a  system  with 
15  service  connections  or  that  regidarly 
supplies  at  least  25  people.  The  SDWA 
was  designed  to  address,  and  typically 
is  applied  to.'Sttuations  where 
contamination  can  be  monitored  in  the 
present  and  where  monitoring  is  done 
close  to  the  disposal  facility  rather  than 
many  kilometers  away.  If  necessary, 
corrective  actions  can  be  taken  if 
contamination  limits  are  exceeded.  In 
contrast,  the  geologic  disposal 
application  involves  potential 
contamination  releases  that  are  expected 
to  occur  no  sooner  than  far  into  the 
future.  It  simply  is  not  reasonable  to 
assume  that  monitoring  for  the  purpose 
of  detecting  radionuclide  contamination 


around  the  repository  will  be  performed 
continually  far  into  the  future. 
Ckmsequently,  it  is  not  prudent  to 
assume  that  corrective  actions  would  be 
taken  to  reduce  contamination  levels. 
As  noted  by  NAS,  active  institutional 
controls  (including  active  monitoring 
and  maintenance)  can  play  an  important 
role  in  assuring  acceptable  repository 
performance  for  some  initial  period,  not 
exceeding  a  time  scale  of  centimes 
(NAS  Report  p.  106).  Another  approach 
to  protecting  the  ground  water  resource 
into  the  future  is  necessary.  Projecting 
repository  performance,  and 
consequently  assessing  potential 
repository  releases  to  the  siuroimding 
groimd  waters,  can  only  be  based  upon 
mathematical  modeling  of  the 
repository's  engineered  and  natural 
barrier  performance.  A  method  of 
assessing  potential  contamination  must 
be  developed  that  involves  ground 
water  modeling  capabilities.  The 
approach  we  have  developed  to  assess 
groimd  water  contamination  (described 
previously)  is  the  use  of  a  representative 
volume  of  grotmd  water  in  modeling 
calcidations. 

We  believe  that,  ideally,  the 
representative  volume  should  be  fully 
consistent  with  the  protection  objectives 
of  the  ground  water  protection  strategy; 
however,  we  also  recognize  the  unusual 
features  of  these  standards.  That  is,  the 
10,000-year  compliance  period 
introduces  unresolvable  luicertainties 
that  make  this  situation  fundamentally 
different  from  the  situations  of  clean-up 
or  foreseeable,  near-term  potential 
contamination  to  which  the  SDWA 
ground  water  protection  strategy 
ordinarily  applies.  The  size  of  the  area 
that  must  be  modeled  (tens  of  km^) 
around  the  site  and  the  complexity  of 
the  site  characteristics  introduce 
fundamental  limitations  on  the  size  of 
the  water  volume  that  it  is  possible  to 
model  with  reasonable  confidence.  It  is 
Agency  policy  to  protect  ground  water 
as  a  resource  and  we  intend  our  ground 
water  protection  standards  to 
accomplish  that  policy  goal.  We  intend 
the  representative  volume  concept  we 
have  incorporated  into  the  standards  to 
serve  as  context  for  the  appUcation  of 
our  ground  water  protection  policy  to 
the  Yucca  Mountain  site,  which  differs 
from  the  more  conunon  application  of 
the  SDWA  as  described  above.  The 
representative  voliune  concept 
addresses  two  needs  in  this  respect. 
First,  the  size  of  the  representative 
volume  (measured  as  an  annual  volume 
in  acre-feet)  must  be  sufficiently  large 
that  the  uncertainties  in  projecting  site 
characteristics  (such  as  the  hydrologic 
properties  along  the  flow  paths)  that 


control  ground  water  flow  are  not  so 
great  that  performing  calculations  to 
determine  radionuclide  concentrations 
in  that  volume  becomes  meaningless 
from  an  analytical  perspective.  That  is, 
we  should  not  expect  a  higher  level  of 
confidence  and  exactness  than  the 
scientific  tools  and  available  data  are 
capable  of  providing.  Second,  the 
representative  volume  should  be  an 
appropriate  measure  of  the  resource  to 
be  protected.  From  both  perspectives, 
analytical  limitations  and  resource 
characterization,  the  representative 
volume  of  1 ,285  acre-feet  that  we 
proposed  is  the  potential  choice  that 
could  satisfy  those  needs.  As  described 
in  the  preamble  to  the  proposed  rule,  we 
preferred  the  1,285  acre-feet  alternative 
because  we  believed  it  reflected  both 
perspectives.  The  major  resource  use  for 
ground  water  in  the  area  downgradient 
from  the  repository  is  agriculture,  and 
the  most  water  intensive  agricultural 
activity  in  the  area  is  alfalfa  farming. 
The  1,285  acre-feet  representative 
volume  (including  10  acre- feet  for 
domestic  use  for  the  farm  community)  is 
the  water  demand  for  an  average  alfalfe 
farm  in  the  Amargosa  Valley  area  (see 
Chapter  8  of  the  BID).  From 
consideration  of  the  inherent  limitations 
of  modeling  the  geohydrologic  setting  at 
the  site,  we  believe  that  approximately 
a  100  acre-feet  representative  volume  is 
the  smallest  volume  for  which  it  is 
possible  to  perform  reasonably  reliable 
calculations  (Memo  to  Docket  from 
Frank  Marcinowski,  EPA,  Docket  No. 
A-95-12,  Item  U-E-IO).  The  1,285  acre- 
feet  volume  is  sufficienUy  above  this 
limit;  therefore,  questions  about  the 
scientific  capabilities  of  performance 
modeling  to  assess  radionuclide 
concentrations  in  the  1,285  acre-feet 
volume  should  not  be  a  concern.  While 
still  feasible  to  model,  120  acre-feet  is 
much  closer  to  the  lower  limit  of 
defensible  modeling,  and  uncertainties 
at  this  volume  are  potentially  unwieldy 
and  overwhelming.  We  requested 
comment  regarding  both  out  use  of  a 
representative  volume  of  ground  water 
and  possible  alternatives  for  the  size  of 
the  representative  voliune.  We  based 
these  alternative  volumes  upon 
variations  in  possible  lifestyles  for 
residents  downgradient  &t>m  the 
repository  and  upon  current  and  near- 
term  projections  of  population  growth 
and  land  use  in  the  area. 

We  specifically  requested  comment 
upon  whether  1,285  acre- feet  is  the  most 
appropriate  representative  volume  of 
ground  water,  or  whether  other  values 
within  the  ranges  discussed  below  are 
more  appropriate.  We  believe  that  there 
may  be  significant  technical,  policy,  or 
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practical  obstacles  with  the  use  of  either 
very  small  or  very  large  water  volumes. 
Modeling  capabilities  limit  the  volumes 
of  ground  water  for  which  it  is  possible 
to  make  meaningful  and  scientifically 
defensible  calculations.  At  the  other 
extreme,  excessively  large  volumes  of 
water  allow  artificially  high  dilution  of 
radionuclide  releases,  and  do  not 
actually  simulate  the  natural  process 
that  would  occur  along  the  radionuclide 
ground  water  travel  path  from  the 
repository  to  the  compliance  point.  The 
selection  of  the  representative  volume 
must  consider  both  modeling 
limitations  and  realistic  approaches  to 
modeling,  and  must  be  both  a 
reasonable  representation  of  the 
resource  to  be  protected  and  be  possible 
to  implement  from  a  modeling 
perspective. 

Comments  on  our  alternatives  for  the 
representative  volume  size  varied  from 
agreement  vdth  our  preferred  volume  of 
1,285  acre-ft  to  favoring  larger  and 
smaller  volumes.  We  believe  that  the 
larger  volume  mentioned  in  the 
proposed  rule,  4,000  acre-ft,  is  not  a 
suitable  choice  for  a  number  of  reasons. 
This  number  is  an  estimate  of  the 
perennial  yield  in  the  sub-basin 
containing  Yucca  Mountain.  It  is  an 
estimate  of  the  amount  of  ground  water 
that  can  be  removed  annually  without 
seriously  depleting  the  aquifer.  Because 
there  are  relatively  few  wells  in  this 
sub-basin,  the  4,000  acre-ft  estimate  is 
not  highly  reliable  and  is  difficult  to 
justify.  This  is  one  reason  why  we  did 
not  select  this  number.  Perhaps  more 
importanUy,  the  perennial  yield  is  not  a 
physical  location  in  the  aquifer  and  the 
challenge  of  projecting  repository 
performance  is  to  project  the  path  of 
potential  contamination  from  the 
repository.  The  perennial  yield  concept 
is  not  consistent  with  the  idea  that  the 
modeling  of  potential  contamination 
from  the  repository  should  use  an  actual 
volume  of  water,  the  representative 
volume,  to  determine  compliance  with 
the  standards.  Small  volumes  of  ground 
water  would  be  difficuh  to  model  with 
confidence  over  the  long  time  frames 
and  distances  appropriate  for  the  Yucca 
Mountain  repository.  More  specifically, 
we  believe  it  is  not  possible  to  model  for 
the  10  acre-ft  representative  volume  (see 
the  Response  to  Comments  document 
for  more  detail).  Comment  on  the  120 
acre-ft  volume  was  generally  that  this 
volume  was  too  small  for  defensible 
modeling,  which  agrees  with  our 
assessment.  As  stated  above,  we 
consider  120  acre-ft  to  be  within  the 
range  of  feasible  modeling,  but  very 
close  to  the  lower  limit  of  scientifically 
defensible  modeling  capabilities.  It  also 


does  not  reflect  the  typical  use  of  the 
ground  water  resoiuce,  which  is  better 
represented  by  the  agricultural  scenario 
we  have  selected. 

There  are  a  number  of  fundamental 
limitations  involved  in  modeling  the 
flow  of  ground  water  over  long 
distances  that  are  direct  functions  of  the 
variability  of  the  hydrologic  properties 
in  the  aquifers  along  its  dimensions. 
Averaging  assumptions  are  used  in 
modeling  to  greater  and  lesser  extents  to 
address  these  limitations,  as  a  function 
of  the  information  available  regarding 
the  natural  variability  of  hydrologic 
properties  along  the  flow  paths.  Our 
approach  to  calculating  ground  water 
contaminant  concentrations  (the  well 
capture  zone  or  slice-of-the-plume 
methods  described  in  §  197.31(b)) 
centers  the  representative  volume  to 
include  the  highest  concentration 
portion  of  the  projected  plume.  If  the 
representative  volume  is  too  small,  it 
does  not  capture  a  volume  large  enough 
to  reflect  the  natural  processes  that  will 
occur  along  the  flow  path.  Therefore, 
the  concentrations  will  be 
unrealistically  high  and  will  not  be  a 
reasonable  representation  of  the 
variations  that  should  be  expected  in 
the  actual  situation.  The  exact  limit  on 
the  lowest  size  of  the  representative 
volume  adequately  reflecting  modeling 
limitations  and  the  data  base  of 
hydrologic  information  about  the  site  is 
a  difficult  expert  judgment.  An  exact 
lower  limit  is  not  possible  to  identify 
because  of  the  inherent  limitations  in 
gathering  site  data  and  performing 
modeling.  Our  opinion  after  extensive 
discussions  with  qualified  experts  is 
that  a  representative  volume  on  the 
order  of  100  acre-ft  or  below  is  the  lower 
limit  of  modeling  capability  for  the 
Yucca  Mountain  ground  water  flow 
regime  (Yucca  Mountain  Docket,  A-95- 
12,  Item  n-E-10). 

We  based  the  1,285  acre-ft 
representative  volume  on  a  hypothetical 
small  farming  community  of  25  people 
and  an  alfalfa  fann  with  255  acres  under 
cultivation.  This  approach  assumes  a 
small  community  whose  water  needs 
include  domestic  consumption  and  an 
agricultural  component  comparable  to 
present  water  usage  in  the  vicinity  of 
the  repository.  We  based  the  size  of  the 
average  area  of  alfalfa  cultivation,  255 
acres,  on  site-specific  information  for 
the  nine  existing  alfalfa-growing 
operations  in  Amargosa  Valley  in  1998, 
which  ranged  in  size  from  about  65 
acres  to  about  800  acres  (see  Chapter  8 
of  the  BID).  Using  a  water  demand  for 
alfalfa  farming  in  Amargosa  Valley  of  5 
acre-feet  per  acre  per  year,  we  estimate 
that  the  annual  water  demand  for  the 
average  operation  is  1,275  acre-ft 


(Chapter  8  of  the  BID).  An  average  value 
of  0.4  acre-ft  per  person  for  domestic 
water  use  is  typical  of  the  area  (Chapter 
8  of  the  BID),  which  for  the  small 
community  of  25  people  would  add  10 
acre-ft  for  domestic  uses,  resulting  in  a 
total  representative  volume  of  1,285 
acre-ft.  Comments  on  the  derivation  of 
the  1,285  acre-ft  representative  volume 
supported  this  size  as  being  technically 
feasible  for  modeling  and  consistent 
with  water  resource  demands  in  the  area 
downgradient  from  the  repository. 

To  implement  the  standards  in 
§  197.30,  we  require  that  DOE  use  the 
concept  of  a  "representative  volume"  of 
ground  water.  Under  this  approach, 
IX)E  will  project  the  concentration  of 
radionuclides  or  the  resultant  doses 
within  a  "representative  volume"  of 
ground  water  for  comparison  against  the 
standards.  We  have  selected  a  value  of 
3,000  acre-fl/yr  as  the  representative 
volume.  This  value  is  a  "cautious,  but 
reasonable"  figure  for  protecting  users 
of  the  ground  water  downgradient  of  the 
repository,  as  described  below.  Our 
approach  focuses  on  the  anticipated 
water  use  immediately  downgradient  of 
the  repository,  and  is  closely  aligned 
with  me  alternatives  offered  for  public 
comment  in  our  proposed  rule. 

The  preamble  to  tne  proposed  rule 
noted  that  the  representative  volume 
should  reflect  the  water  usage  of  a 
hypothetical  conununity  that  may  exist 
in  the  future.  The  preamble  also  noted 
that  the  water  usage  should  reflect  the 
current  general  lifestyles  and 
demographics  of  the  area,  but  not  be 
rigidly  constrained  by  current  activities. 
Using  current  activities  and  near-term 
projections  of  planned  activities  in'the 
downgradient  area  leads  us  to  three 
types  of  water  demands  that  can  be 
identified  for  the  downgradient  area: 
Water  demand  for  individual  domestic 
and  municipal  uses,  water  demand  for 
commercial/industrial  uses,  and  water 
demand  for  agricultural  uses. 

In  deciding  how  to  make  this 
projection,  we  have  concluded  in  the 
final  rUle  that  our  focus  in  developing 
an  appropriate  representative  volume 
should  be  to  consider  the  spectrum  of 
likely  downgradient  uses  of  the  ground 
water  resources,  as  well  as  the  site- 
specific  hydrologic  characteristics  of  the 
disposal  system  itself.  To  avoid 
speculation  on  all  possible  uses  of 
ground  water,  we  have  been  guided  by 
the  premise  that  current  uses  in  the 
immediate  downgradient  area,  as  well 
as  short-term  projections  for  water  uses 
reflecting  growth  projections  for  the 
area,  should  be  considered  in  defining 
an  appropriate  representative  volume 
for  the  ground  water  standard.  We 
believe  that  the  most  likely  future  uses 
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will  in  fact  take  place  where  they  are 
currently  located,  since  there  is  no 
reason  to  anticipate  that  they  will  cease 
occurring. 

Deriving  a  representative  volume 
involves  identifying  water  demands  for 
the  spectrum  of  likely  uses,  and 
includes  an  examination  of  projected 
plume  characteristics.  This  leads  us  to 
focus  primarily  on  projected  uses 
occurring  downgradient  of  the 
repository.  As  noted  above,  the  current 
and  anticipated  water  demands 
downgradient  of  the  repository  consist 
of  residential/municipal  uses, 
commercial/industriad  uses  and 
agricultural  uses. 

Currently,  the  population  at  the 
Lathrop  Wells  is  small,  about  ten  people 
(BID  Chapter  8),  however  near-term 
projections  for  the  area  between  Lathrop 
Wells  and  the  NTS  boimdary  indicate 
that  a  science  museum  and  industrial 
park  are  imder  development  (Docket  No. 
A-95-12,  Items  V-A-16,  V-A-19). 
There  are  also  growth  projections  for  the 
Amargosa  Valley  area  (Docket  No.  A- 
95-12,  Items  V-A-14. 15),  leading  us  to 
believe  that  residential/municipal  water 
demands  as  well  as  commercial/ 
industrial  water  demands  are  likely  in 
the  near-term  for  the  area  between 
Lathrop  Wells  and  the  NTS  boundary. 

Projected  water  demand  for  the 
science  museum  and  industrial  park  are 
on  the  order  of  100  acre-ft/yr  (Docket 
No.  A-95-12.  Item  V-A-19).  Based 
upon  the  growth  projections,  we  believe 
that  some  residential  population  growth 
should  be  anticipated  for  the  area  in 
addition.  In  the  preamble  for  the 
proposed  rule,  we  included  a 
representative  voliune  of  120  acre-ft/yr 
for  a  small  residential  community  of 
approximately  150  persons,  which 
included  water  uses  for  individuals  and 
municipal  uses.  We  believe  that  these 
water  demands  should  be  incorporated 
into  the  representative  volume,  so  that 
the  representative  volume  addresses  all 
potential  water  users.  Limiting  the  water 
demand  to  only  one  of  these  uses,  we 
believe,  would  not  be  representative  of 
the  spectrum  of  potential  users  that 
might  be  exposed  to  contaminated  water 
from  repository  releases.  For  example, 
the  water  demand  for  the  small 
popidation  at  Lathrop  Wells  woidd  be 
on  the  order  of  less  than  10  acre-ft/yr. 
0\ii  evaluations  of  representative 
volume  options  in  the  proposed  rule 
(Docket  No.  A-95-12,  Item  D-E-IO), 
and  the  responses  we  received 
concerning  these  options,  consistenUy 
concluded  that  such  small  volumes 
would  not  allow  credible  scientifically 
defensible  projections  to  be  made. 

The  contribution  of  agricultural 
activities  to  the  representative  volume 


can  be  derived  from  a  consideration  of 
current  farming  activities  in  Amargosa 
Valley.  In  the  Town  of  Amargosa  Valley, 
agricultural  activities  consume  the 
largest  voliunes  of  ground  water,  but  are 
largely  confined  to  the  location 
approximately  25-30  km  downgradient 
from  the  repository  location.  However, 
the  ground  water  used  for  these 
activities  could  be  contaminated  if 
radionuclide  releases  boia  the  disposal 
system  were  sufficiently  high  to  exceed 
the  limits  given  in  §  197.30.  To  protect 
the  agricidtiu^  resource  use,  we  have 
used  alfalfa  farming  as  a  measure  of 
water  demand.  Although  there  is  no 
alfalfa  farming  currently  at  the 
compliance  location,  and  no  near-term 
planning  for  it,  oiu-  approach  to 
protecting  the  resource  is  to  include  the 
appropriate  water  demand  in  the 
representative  voliune  at  the  compliance 
location.  By  protecting  this  volume 
upgradient  of  where  the  actual  resoiut:e 
is  anticipated  to  be  tapped,  we  will  be 
protecting  the  larger  actual  volume  of 
water  that  will  be  used  for  agricultural 
purposes  downgradient  from  the 
compliance  location. 

As  described  previously,  alfalfa 
cultivation  is  the  largest  water  consumer 
in  the  agricultural  sector,  and  this 
activity  is  anticipated  to  continue  (BID 
Chapter  8).  We  have  defined  an  average- 
sized  alfalfa  farm  based  upon  ciurent 
information  about  acreage  under 
cultivation  in  Amargosa  Valley  (BID 
Chapter  8).  We  have  retained  this  value 
to  avoid  speculation  about  the  futiue  of 
this  particular  activity  for  the  following 
reasons.  The  demand  for  alfalfa 
cultivation  to  support  the  local  dairy 
industry  in  Amargosa  Valley  is 
anticipated  to  be  strong  for  the  near- 
term.  The  hydrologic  basin  in  which 
this  activity  takes  place  is  fully 
allocated,  suggesting  that  dramatic 
increases  in  alfalfa  cultivation  are 
unlikely  since  the  water  allocations 
necessary  for  dramatic  increases  are  not 
readily  available  (BID  Chapter  8). 
Therefore,  we  are  using  the  value  of 
1,275  acre-feet/yr  for  an  average-sized 
farm  for  developing  a  representative 
voliune  figure  (this  represents  the 
proposed  value  of  1,285  acre- feet,  less 
the  10  acre-feet  assumed  for  purely 
domestic  use). 

The  anticipated  behavior  of  the 
ground-water  flow  system  from  Yucca 
Mountain  is  important  in  determining 
the  total  contribution  of  the  agricultural 
water  demand  to  the  representative 
volume,  since  the  width  of  potential 
contamination  plumes  will  determine 
how  large  a  volume  of  contaminated 
ground  water  could  be  tapped  for 
agricultural  purposes  and  consequenUy 
should  be  protected  from  unacceptable 


contamination.  Projections  of  ground 
water  flow,  from  particle-tracking 
analyses,  have  been  performed  by  DOE 
to  determine  the  path  of  possible 
contaminant  flow  from  advective 
transport  (ground  water  movement) 
alone  (Docket  No.  A-95-12,  Items  V-A- 
5,  V-A-27).  The  particle  tracks  near  the 
compliance  boundary,  the 
southwestemmost  comer  of  NTS  (a 
distance  of  approximately  18  km  frt)m 
the  southern  end  of  the  repository), 
indicate  that  the  width  of  a  potential 
contamination  plume  at  the  compliance 
location  is  about  1.8-2.0  kilometers. 
Farther  downgradient,  the  width  of  the 
particle-track  ground  water  travel  path 
widens  slightiy  to  a  width  of  between  2 
and  3  km.  This  width  does  not  consider 
dispersive  effects  that  will  occur,  which 
contribute  to  uncertainty  in  projecting 
the  actual  size  of  a  potential 
contamination  plume.  The  actual  width 
will  be  a  function  of  a  number  of  other 
factors,  including  the  location  of  failed 
waste  packages  over  time  within  the 
repository  and  the  particular  values  of 
dispersion  parameters  chosen  for 
analyses.  Somewhat  smaller  or  larger 
contamination  plume  widths  could 
result,  but  the  particle  track  approach 
results  offer  a  satisfactory 
approximation. 

The  average  alfalfa  farm  we  have 
defined  (255  acres  in  a  square  shape)  is 
only  approximately  one  kilometer  on  an 
edge.  Since  the  exact  location  of  a 
contamination  plume  and  the  variations 
in  radionuclide  contaminant 
concentrations  within  it  are  uncertain 
and  caimot  be  projected  with  high 
confidence,  we  are  using  two  average 
sized  alfalfa  farms  across  the  path  of  the 
contamination  plume  to  increase 
confidence  that  the  highest 
concentration  portions  of  a  potential 
contamination  plume  will  be  included 
in  the  representative  volume,  giving  a 
total  contribution  of  2,550  acre-ft/yr  for 
the  agricultural  component  of  the 
representative  volume.  Again,  we  are 
not  assuming  the  existence  of  actual 
farms  at  the  compliance  location,  but  we 
are  assessing  the  effects  of  radionuclide 
contamination  on  the  water  volume  that 
they  could  use  at  more  distant  locations. 

In  total,  the  contributions  to  the 
representative  volume  consist  of  the 
agricultural  use  water  demand  for  two 
average  size  alfalfa  farms  (2,550  acre-ft/ 
yr),  the  commercial/industrial  water 
demand  for  the  Lathrop  Wells 
development  projections  (100  acre-ft/ 
yr),  and  individual/municipal  use  water 
demand  for  a  small  community 
consistent  with  the  near-term  growth 
projections  for  the  area  (120  acre-ft/yr). 
These  three  components  amount  to 
2,770  acre-ft/yr.  As  mentioned  above, 


Federal  Register /Vol.  66.  No.  114 /Wednesday.  June  13,  2001 /Rules  and  Regulations  32113 


there  is  significant  uncertainty  in  the 
exact  location  and  radionuclide 
concentrations  in  potential 
contamination  plumes  frx>m  the 
repository,  and  therefore  we  caimot  be 
absolutely  certain  that  two  average-sized 
alfalfa  farms  will  cover  the  total  possible 
width  of  a  contamination  plume,  but  we 
believe  including  the  water  demand 
bom  more  than  two  farms  would  not  be 
entirely  justified.  Our  intent  in  using  the 
two  alfalfa  farms  (each  1  km  in  width) 
is  to  assure  that  the  highest 
concentration  portion  of  any 
contamination  plume  is  tapped  by  the 
wells  supplying  this  water  demand.  We 
have  also  modified  §  197.31  to  allow  the 
use  of  multiple  pumping  wells  (rather 
than  a  single  well  as  described  in  the 
proposed  rule)  to  tap  the  representative 
volume  so  that  technical  limitations  on 
constructing  a  well  withdrawal  scenario 
can  be  eliminated  or  minimized,  should 
DOE  elect  this  alternative  for  calculating 
radionuclide  concentrations  in  the 
representative  volume. 

There  is,  of  course,  uncertainty  in 
projecting  the  size  and  shape  of 
contamination  plumes  bom  the 
repository  as  well  as  projecting  human 
activities  into  the  future,  and  we  have 
limited  this  source  of  uncertainty  by 
considering  only  near-term  projections 
for  growth  and  development  in  the  area, 
but  some  degree  of  inherent  uncertainty 
will  always  remain.  To  address  these 
residual  uncertainties  in  this  approach, 
we  increase  the  representative  volume 
by  about  10%,  to  a  total  3,000  acre-ft/ 
yr.  We  believe  that  this  figure  represents 
a  cautious,  but  reasonable,  estimate  of 
the  representative  volume  to  protect  the 
ground  water  resource  downgradient  of 
the  repository. 

We  considered  an  alternative  way  of 
evaluating  the  representative  volume 
concept  for  application  to  the  ground 
water  protection  standards.  This 
approach  considers  the  larger  scale 
ground  water  flows  and  uses  in  the 
larger  basin  (Basin  230)  which  receives 
outflow  from  the  basin  where  the 
repository  is  located  (Basin  227A).  The 
primary  water  use  in  this  region  is  in 
the  Amargosa  Desert  hydrographic  basin 
(Basin  230,  see  BID  Chapter  8),  where 
farming,  mining,  and  other  industrial 
uses  occur.  This  water  comes  from  four 
basins  that  have  an  estimated  total  water 
budget  of  about  43,800  acre-feet,  which 
represents  ground  water  that  flows  into 
the  Amargosa  Desert  basin. 

The  Jackass  Flats  basin  (Basin  227A, 
which  includes  Yucca  Mountain  and 
the  point  of  compliance  location)  is  one 
of  four  basins  that  flow  from  the  north 
into  the  Amargosa  Desert  basin  and 
provide  the  ground  water  that  is  used, 
for  these  activities.  It  is  the  only  one  of 


these  basins  into  which  it  is  reasonable 
to  anticipate  that  water  contaminated  by 
releases  from  the  repository  would  flow. 
The  Jackass  Flats  basin  contributes 
about  8,100  acre-feet  to  the  total 
Amargosa  Valley  water  budget  (Table  8- 
6,  BID).  Considering  the  approximate 
nature  of  these  values,  it  is  reasonable 
to  approximate  the  contribution  of  the 
Jackass  Flats  to  flow  into  the  Amargosa 
Desert  basin  and  to  current  water  uses 
at  20%. 

Although  the  Amargosa  Desert  basin 
has  a  water  appropriation  limit  of  about 
41.093  acre-feet,  in  1997,  the  reported 
ground  water  use  in  the  Amargosa 
Desert  basin  was  about  13,900  acre-feet 
(BID  Chapter  8).  That  is,  the  use  was 
less  than  appropriated.  Moreover,  actual 
water  use  fluctuates  significantly, 
depending  primarily  on  the  level  of 
irrigation  and  mining  activities  in  a 
given  year  (BID  Chapter  8).  To  estimate 
the  actual  contribution  of  flow  fitjm 
Jackass  Flats,  we  again  refer  to  the 
largest  water  use  in  the  area 
downgradient  bom.  the  repository, 
which  is  for  irrigation,  particularly  for 
the  cultivation  of  feed  for  livestock 
(primarily  alfalfa).  There  are  nine  alfalfa 
farms  in  the  affected  area,  ranging  from 
approximately  65  to  800  acres  (BID 
chapter  8).  Estimates  of  acreage  under 
cultivation  for  feedstock  has  shov^  a 
steady  increase  from  1994  to  1999 
(Table  8-6,  BID),  with  an  increase  of 
50%  from  1997  to  1999.  Assuming  that 
it  also  increased  by  50%,  the  1997 
irrigation  use  of  9,379  arre-feet  (Table 
8^,  BID)  could  have  increased  by 
approximately  4,700  acre-feet  in  1999. 
This  assessment  gives  a  range  of  water 
use  from  approximately  13,900  acre-feet 
in  1997  to  an  estimate  of  18,600  acre- 
feet  in  1999,  placing  the  corresponding 
20%  contribution  from  Jackass  Flats  in 
a  range  of  approximately  2,800  to  3,700 
acre-feet.  From  this  range  of  possible 
values,  we  again  selected  3,000  acre-feet 
as  a  value  that  is  conservative  (toward 
the  low  end  of  the  range),  but  also 
makes  an  allowance  for  the  uncertainty 
inherent  in  these  estimates. 

In  summary,  both  approaches  to 
deriving  a  "cautious,  but  reasonable" 
representative  volume  for  the  purpose  of 
ground  water  protection  converge  on  a 
value  of  3,000  acre-ft/yr.  Our  approach 
to  developing  an  appropriate 
representative  volume  considered  the 
size  of  the  ground  water  resource  and  its 
current  and  projected  uses.  Accordingly, 
we  have  selected  a  representative 
volume  of  3,000  acre-feet  for  this  rule. 
This  volume  is  within  the  10  to  4,000 
acre-feet  range  described  in  the 
proposed  rule  and  addressed  in  the 
public  comments  and  represents  a 
reasonable  and  site-specific  approach  to 


protecting  groundwater  resources  in  the 
vicinity  of  Yucca  Mountain. 

Our  standards  require  DOE  to  assume 
that  the  entire  representative  volume  is 
drawn  at  the  compliance  point,  that  is. 
18  km  south  of  the  repository,  rather 
than  in  the  Amargosa  Valley  itself,  at  25 
to  30  km  south  of  the  repository. 
Therefore,  it  is  adequate  not  only  to 
protect  downgradient  uses,  but  also  to 
protect  all  of  these  reasonably  projected 
uses,  should  the  representative  volume 
be  withdrawn  at  the  compliance  point . 
As  noted  above,  we  believe  that  given 
the  uncertainties  of  projecting  any 
particular  future  and  the  difficulties  of 
modeling  that  using  the  small  volumes 
that  would  be  required  by  relying  only 
on  current  projected  uses,  this  is  a 
reasonable  approach  for  determining 
how  ground  water  should  be  protected 
at  this  particular  site. 

There  are  two  basic  approaches  that 
DOE  must  choose  between  for 
calculating  the  concentrations  of 
radionuclides  in  the  accessible 
environment.  The  DOE  may  perform 
this  analysis  by  determining  how  much 
contamination  is  in:  (1)  A  "well-capture 
zone;"  or  (2)  a  "slice  of  the  plume"  (see 
immediately  below  for  explanations  of 
these  approaches).  For  either  approach, 
the  volume  of  water  used  in  the 
calculations  is  equal  to  the 
representative  volume,  i.e.,  the  anmn] 
water  demand  for  the  future  group  using 
the  ground  water. 

The  "well-capture  zone"  is  the 
portion  of  the  aquifer  containing  a 
volume  of  water  that  one  or  more  water 
supply  wells,  pumping  at  a  defined  rate, 
withdraw  bom  an  aquifer.  The 
dimensions  of  the  well-capture  zone  are 
determined  by  the  pumping  rate  in 
combination  with  aquifer  characteristics 
assumed  for  calculations,  such  as 
hydraulic  conductivity,  gradient,  and 
the  screened  interval.  If  E)OE  uses  this 
approach,  it  must  assume  that  the: 

(1)  Wells  have  characteristics 
consistent  with  public  water  supply 
wells  in  Amargosa  Valley,  for  example, 
well  bore  size  and  length  of  the 
■screened  interval; 

(2)  Screened  interval  includes  the 
highest  concentration  in  the  plume  of 
contamination  at  the  point  of 
compliance;  and 

(3)  Pumping  rate  is  set  to  produce  an 
annual  withdrawal  equal  to  the 
representative  volume. 

To  include  an  appropriate  measure  of 
conservatism  in  the  compliance 
calculations  for  the  well -withdrawal 
approach,  for  the  purpose  of  the 
analysis,  DOE  should  assume  that 
pumping  wells  that  tap  the  highest 
concentration  within  the  projected 
plume  of  contamination  would  supply 
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the  community  water  demand.  This 
approach  acliieves  conservatism  by 
requiring  that  the  entire  water  demand 
is  withdrawn  from  wells  intercepting 
the  center  of  the  plume  of 
contamination  so  that  the  highest 
radionuclide  concentrations,  in  the 
plume  are  included  in  the  volume  used 
for  the  compliance  calculations.  The 
well-capture  zone  concept  is  described 
in  more  deteiil  in  Bakker  and  Strack, 
"Captiu^  Zone  Delineation  in  Two- 
Dimensional  Groundwater  Flow 
Models,"  (1996)  (Docket  No.  A-95-12, 
Item  V-A-25). 

The  "slice  of  the  plume"  is  a  cross- 
section  of  the  plume  of  contamination 
centered  at  the  point  of  compliance  with 
sufficient  thickness  parallel  to  the 
prevalent  flow  of  the  plume  such  that  it 
contains  the  representative  voliune.  If 
DOE  uses  this  approach,  it  must: 

(1)  Propose  to  NRC.  for  its  approval, 
where  the  edge  of  the  pliune  of 
contamination  occius,  for  example, 
where  the  concentration  of 
radionuclides  reaches  0.1%  of  the  level 
of  the  highest  concentration  at  the  point 
of  compliance: 

(2)  Assiune  that  the  slice  of  the  plimie 
is  perpendicular  to  the  prevalent 
direction  of  flow  of  the  aquifer;  and 

(3)  Set  the  voliune  of  ground  water 
contained  within  the  slice  of  the  plume 
equal  to  the  representative  voliune. 

Both  alternatives  require  DOE  to 
determine  the  physical  dimensions  and 
orientation  of  the  representative  volume 
during  the  licensing  process,  subject  to 
approval  by  NRC.  Factors  that  would  go 
into  determining  the  orientation  of  the 
representative  volume  would  include 
hydrologic  characteristics  of  the  aquifer 
and  the  well. 

The  DOE  must  demonstrate 
compliance  with  the  ground  water 
protection  standards  (§  197.30) 
assuming  undisturbed  performance  of 
the  disposal  system.  The  term 
"undisturbed  performance"  means  that 
human  intrusion  or  the  occurrence  of 
unlikely,  disruptive,  natural  processes 
and  events  do  not  disturb  the  disposal 
system.  The  intent  of  the  ground  water 
protection  standards  is  to  assess 
whether  the  expected  performance  of 
the  repository  system  will  lead  to 
contamination  of  the  ground  water 
resource  above  the  MCLs.  The 
assessment  of  resource  pollution 
potential  is  based  upon  the  engineered 
design  of  the  repository  being 
sufficiently  robust  under  expected 
conditions  to  prevent  unacceptable 
degradation  of  the  ground  water 
resource  over  time.  Disruption  of  the 
disposal  system  is  inconsistent  with  that 
intent.  For  this  reason  we  have  specified 
that  the  ground  water  standards  apply  to 


undisturbed  performance.  Our  approach 
also  recognizes  that  human  behavior  is 
difficult  to  predict  and,  if  human 
intrusion  occurs,  that  individuals  may 
be  exposed  to  radiation  doses  that 
would  be  more  attributable  to  human 
actions  than  to  the  quality  of  repository 
design  (NAS  Report  p.  11).  The 
requirement  that  DOE  project 
performance  for  comparison  with  the 
ground  water  protection  standards 
based  on  undisturbed-performance 
scenarios  is  consistent  with  our 
generally  applicable  standards  for  SNF, 
HLW,  and  TRU  radioactive  waste  in  40 
CFR  part  191  (58  FR  66402,  December 
20, 1993;  50  FR  38073  and  38078, 
September  19, 1985). 

We  also  require  that  EKDE  combine 
certain  estimated  releases  from  the 
Yucca  Mountain  disposal  system  with 
the  pre-existing  naturally  occurring  or 
man-made  radionuclides  to  determine 
the  concentration  in  the  representative 
volume.  This  requirement  means  that 
DOE  must  show  a  reasonable 
expectation  that  the  releases  of 
radionuclides  bom  radioactive  material 
in  the  Yucca  Mountain  disposal  system 
will  not  cause  the  projected  level  of 
radioactivity  in  the  accessible 
environment  to  exceed  the  limits  in 
§197.30. 

We  requested  public  comment 
regarding  these  approaches  to  ground 
water  protection  (i.e.,  the  use  of  the 
MCLs,  the  concept  of  representative 
volume  and  the  alternatives  for  its  size 
and  modeling  approaches)  and 
calculational  approaches  for  the 
representative  volume  application).  We 
also  requested  comments  regarding 
whether  it  is  desirable  and  appropriate 
for  us  to  provide  additional  detail  for 
the  representative  volume  in  the  final 
standards. 

<]omments  generally  approved  of  the 
idea  of  providing  alternate  approaches 
for  determining  the  concentration  of 
contaminants  in  the  representative 
volume.  Other  comments  requested 
additional  clarification  of  the 
approaches.  We  developed  these 
approaches  to  measuring  the 
representative  volume  in  the  plume  of 
contamination  to  provide  conservative 
but  reasonable  methods  of  assessing 
contaminant  concentrations.  We  intend 
both  methods  to  avoid  extreme 
assumptions  that  would  involve  using 
only  the  highest  potential  area  of 
contamination  in  a  contamination 
plume  for  comparison  against  the 
standards  and  to  allow  reasonable 
consideration  of  the  expected  behavior 
of  the  flow  regime  downgradient  of  the 
repository.  For  example,  the  well 
capture-zone  approach  has  conservative 
aspects  consistent  with  our  general 


approach  to  regulations  (a  "cautious, 
but  reasonable",  approach).  These 
aspects  include  locating  the  well  in  the 
path  of  the  plume  and  requiring  it  to 
have  characteristics  similar  to  water 
supply  wells  in  the  area,  while  also 
allowing  DOE  to  consider  well-bore 
dilution  effects  for  the  water  supply 
wells  that  realistically  would  be 
expected  in  actual  practice.  To  keep  the 
modeling  analyses  from  becoming  too 
complicated  to  perform  and  assess  with 
a  reasonable  degree  of  confidence,  we 
specify  that  DOE  use  average  hydrologic 
properties  to  avoid  the  problem  of 
summing  up  possibly  thousands  of 
individual  model  runs.  We  attempt  to 
specify  only  the  most  important 
specifics  for  the  two  methods  to  provide 
a  necessary  context  to  assure  the 
standards  are  understood  as  we  intend, 
but  still  to  provide  flexibility  for  NRC  in 
its  implementation  of  the  standards.  For 
example,  we  neither  established 
requirements  nor  made 
recommendations  regarding  models  to 
be  used  for  the  plume  modeling 
metiiods.  We  left  the  applicant  (DOE) 
and  the  implementing  authority  (NRC) 
the  decision  on  defining  the  outer 
boundary  of  the  contamination  plume 
for  this  approach. 

We  received  some  comment  asking  for 
additional  clarification  concerning  the 
two  methods  proposed  for  calculating 
radionuclide  concentrations  in  a 
contamination  plume,  and  in  response 
we  have  made  some  wording  changes  in 
the  final  standards.  We  proposed  that 
the  screened  interval  for  the  withdrawal 
well  be  centered  in  the  middle  of  the 
contamination  plume  (proposed 
§  197.36  (b)(l)(ii)).  The  intent  was  to 
take  a  conservative  approach  and 
assume  that  the  well  taps  the 
contamination  plume  where  the  highest 
contamination  occurs,  rather  than  being 
positioned  such  that  only  a  portion  of 
the  lower  concentration  margin  of  the 
plume  is  included  in  the  representative 
volume — such  a  situation  would  allow  a 
high  dilution  of  the  contamination  from 
pumping  effects.  For  a  physical 
situation  where  the  contamination 
plume  is  very  narrow  and  located  at  the 
top  of  the  aquifer,  a  physically 
unrealistic  situation  could  occur  if  the 
well's  screened  interval  must  be 
centered  on  the  middle  of  the 
contamination  pliime,  i.e.,  the  screened 
interval  could  extend  into  the 
unsaturated  zone  above  the  aquifer 
making  calculations  of  well  capture 
zones  unrealistic  since  a  water  supply 
well  would  not  be  deliberately  screened 
in  that  way.  To  remove  this  unrealistic 
physical  situation  from  consideration, 
we  have  modified  the  language 


II 
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describing  the  location  of  the  screened 
interval  to  state  that  it  must  include  the 
highest  concentration  portion  of  the 
plume,  with  the  intent  being  that  the 
screened  interval  should  cross  as  much 
of  the  plume  diameter  as  possible  so 
that  the  conservative  approach  is  taken 
to  calculating  radionuclide 
concentrations  in  the  ground  water 
(final  §197.31(b)(l)(ii)). 

Another  clarifying  change  we  have 
made  addresses  the  "averaging"  of 
hydrologic  properties  (§  197.31(a)(2))  in 
the  downgradient  portions  of  the  ground 
water  flow  system  for  the  purpose  of 
making  calculations  for  comparison 
against  the  ground  water  protection 
standards.  In  the  proposed  standards, 
we  used  the  phrase  "average  hydrologic 
characteristics".  We  did  not  intend  to 
imply  that  a  simple  arithmetic  averaging 
process  would  adequately  represent  the 
expected  variation  in  hydrologic 
properties  that  results  from 
heterogeneity  of  the  flow  system  at  the 
site  (Chapter  7  and  Appendix  VI  of  the 
BID),  or  that  simple  arithmetic  averaging 
would  be  an  allowable  approach.  We 
believe  that  a  simple  arithinetic 
averaging  approach  would  mask  the 
expected  heterogeneity  of  the  flow 
system.  The  values  for  hydrologic 
properties  of  the  aquifers  along  the  flow 
path  used  in  calculations  should  be 
conservative  but  reasonable  values, 
which  are  representative  of  the  expected 
heterogeneity  in  the  aquifers. 
Heterogeneity  can  be  accounted  for  by 
using  spatial  statistical  averaging 
methods  that  can  limit  exfrapolation  of 
data  obtained  from  field  measurements 
in  one  locale  and  which  are  applied  to 
other  locations  represented  by  fewer  or 
poorer  quality  data.  By  using  such 
techniques,  conservative  but  reasonable 
data  can  be  developed  that  adequately 
represent  the  heterogeneity  of  the 
aquifers  for  modeling  purposes.  We 
have  modified  the  proposed  language  to 
reflect  that  the  "averaged"  values 
should  be  conservative  but  reasonable 
representations  of  the  aquifer's 
hydrologic  properties . 

a.  Is  the  Storage  or  Disposal  of 
Radioactive  Material  in  the  Yucca 
Mountain  Repository  Underground 
Injection?  As  we  discussed  in  detail  in 
the  preamble  to  the  proposed  rule,  we 
do  not  believe  that  the  disposal  of 
radioactive  waste  in  geologic 
repositories  is  underground  injection  for 
purposes  of  the  SDWA  (42  U.S.C.  300f 
to  300J-26).  We  received  one  comment 
supporting  our  position  and  one 
comment  disagreeing  with  us.  See  64  FR 
47004-47007  (August  27,  1999)  for  our 
comprehensive  discussion  of  this  issue. 

b.  Does  the  Class-IV  Well  Ban  Apply? 
'     We  previously  indicated  that  we  would 


review  whether  the  Class-IV  injection- 
well  ban  would  apply  to  Yucca 
Mountain.  See  64  FR  47006-47007  for 
our  previous  discussion  of  this  issue. 
This  rulemaking  does  not  apply  the 
Class-IV  injection-well  ban  to  the  Yucca 
Mountain  repository.  We  believe  this 
approach  is  appropriate  in  light  of  the 
statutory  and  regulatory  provisions, 
discussed  above  and  in-the  preamble  to 
the  proposed  rule,  relating  to 
"underground  injection,"  and  the 
differences  in  the  purposes  of  the 
Underground  Injection  Control  (UIC) 
program  and  the  authority  delegated  to 
us  under  the  EnPA  to  establish  public 
health  and  safety  standards  for  Yucca 
Mountain. 

It  is  important  to  emphasize  that  our 
decision  not  to  apply  the  Class-IV  well 
ban  to  Yucca  Mountain  does  not  affect 
other  disposal  systems  that  dispose  of 
hazardous  or  radioactive  waste  into  or 
above  a  formation  which,  within  one- 
quarter  (1/4)  mile  of  the  disposal 
system,  contains  a  USDW.  We  based 
today's  rule  upon  site  and  facility- 
specific  characteristics  of  the  Yucca 
Mountain  disposal  system.  Today's  rule 
is  limited  to  the  Yucca  Mountain 
disposal  system. 

c.  What  Ground  Water  Does  Our  Rule 
Protect?  Although  we  find  that  the 
Yucca  Mountain  disposal  system  is  not 
underground  injection  as  contemplated 
by  the  SDWA,  we  nevertheless  consider 
the  ground  water  protection  principles 
embodied  in  the  SDWA  to  be  important. 
Therefore,  although  we  do  not  apply  all 
aspects  of  the  SDWA,  we  are 
establishing  separate  grouiid  water 
protection  standards  consistent  with  the 
levels  of  the  radionuclide  MCLs  under 
the  SDWA. 

We  requested  public  comment  upon 
our  approaches  designed  to  protect 
ground  water  resources  in  the  vicinity  of 
the  repository.  We  are  concerned  that 
ground  water  resources  in  the  vicinity  of 
Yucca  Mountain  receive  adequate 
protection  from  radioactive 
contamination.  The  primary  purpose  of 
our  ground  water  standards  is  to  prevent 
contamination  of  drinking-water 
resources.  Because  the  compliance 
period  is  10,000  years  after  disposal, 
references  to  levels  of  contamination 
mean  those  levels  projected  to  exist  at 
specific  future  times,  unless  otherwise 
noted.  However,  these  projections  will 
be  made  at  the  time  of  licensing.  This 
approach  prevents  placing  the  burden 
upon  future  generations  to 
decontaminate  that  water  by 
implementing  expensive  clean-up  or 
treatment  procedures.  We  believe  it  is 
prudent  to  protect  drinking  water  from 
contamination  through  prevention 
rather  than  to  rely  upon  clean-up 


afterwards.  Absent  the  protection  this 
prevention  provides,  future  generations 
might  find  it  necessary  to  intrude  into 
the  sealed  repository  to  remediate 
radionuclides  released  from  waste 
packages  inside  the  repository,  in 
addition  to  treating  contaminated 
ground  water  along  the  ground  water 
flow  path.  Thus,  our  ground  water 
protection  standards  stress  pollution 
prevention  and  provide  protection  frt)m 
contamination  of  sources  of  drinking 
water  containing  up  to  10,000  mg/L  of 
total  dissolved  solids  (TDS).  We 
emphasize  that  the  individual- 
protection  standard  (§  197.20)  covers  all 
ground  water  pathways,  including 
drinking  water. 

The  definition  of  USDW  received 
extensive  discussion  in  the  legislative 
history  of  the  SDWA  as  reflected  in  the 
report  of  the  House  Committee  on 
Interstate  and  Foreign  Commerce.  To 
guide  the  Agency,  the  Committee  Report 
suggested  inclusion  of  aquifers  with 
fewer  tiian  10,000  mg/L  of  TDS  (H.R. 
Rep.  No.  1185,  93d  Cong.,  2d  Sess.  32, 
^974).  We  have  reviewed  the  current 
information  regarding  the  use  of 
aquifers  for  drinking  water  which 
contain  high  levels  of  TDS.  This  review 
found  that  ground  water  containing  up 
to  3,000  mg/L  of  TDS  that  is  ti-eated  is 
in  widespread  use  in  the  U.S.  In  the 
Yucca  Mountain  vicinity,  with  few 
exceptions  (one  being  the  Franklin 
Flay  a  area),  ground  water  contains  less 
than  1,000  ir^L  of  TDS.  Our  review 
also  found  that  ground  water  elsewhere 
in  the  nation,  containing  as  much  as 
9,000  mg/L  of  TDS,  currenUy  supplies 
public  water  systems.  Based  upon  this 
review  and  the  legislative  history  of  the 
SDWA,  we  are  proposing  that  it  is 
reasonable  to  protect  the  aquifers 
potentially  affected  by  releases  from  the 
Yucca  Mountain  disposal  system. 
Therefore,  the  provisions  in  S  197.30 
would  apply  to  all  aquifers,  or  their 
portions,  containing  less  than  10,000 
mg/L  of  TDS.  We  took  the  definitions 
associated  with  §  197.30  directly  from 
our  UIC  regulations  (40  CFR  parts  144 
through  146). 

One  comment  suggested  that  we 
change  the  definition  of  "aquifer"  in  the 
final  rule  to  exclude  perched  water 
bodies.  A  perched  water  body  is  a  static 
area  of  ground  water,  usually  above  the 
water  table,  that  is  unconnected  to  an 
aquifer  but  that  may  infiltrate  into  an 
aquifer  over  time.  Based  upon  our 
review  of  this  comment,  typical 
definitions  of  "aquifer"  in  the  technical 
literature,  and  the  available  site-specific 
information  regarding  the  existence  of 
perched  water  bodies  in  the  vicinity  of 
Yucca  Mountain,  we  decided  to  make 
the  suggested  change.  This  comment 
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argued  for  this  change  based  upon  the 
fact  that  perched  water  would  be  of 
little  value  to  future  residents  because 
few  such  formations  exist  in  the  area 
and  because  of  abundant  water  in  the 
aquifer  imderlying  Yucca  Mountain. 
The  comment  also  argued  that  it  would 
be  difficult  to  make  specific  predictions 
regarding  the  location  and 
characteristics  of  perched  water  bodies. 
Finally,  the  comment  stated  it  would 
not  be  meaningful  to  attempt  to  model 
perched  water  bodies  in  any 
performance  assessment.  There  are  only 
a  few,  small  perched  water  bodies 
known  to  be  in  the  vicinity  of  Yucca 
Moimtain  (see  Chapter  7  of  the  BID). 
Also,  traditional  definitions  of  "aquifer" 
usually  do  not  include  perched  water 
bodies  (see  the  Glossary  in  the  BID).  Our 
intent  also  is  to  provide  protection  to 
water  resoxuces  of  sufficient  size  to 
supply  water  on  a  continuing  basis  to 
targeted  uses.  Perched  water  bodies, 
particularly  as  they  have  been  observed 
in  the  Yucca  Mountain  area,  are 
relatively  small  and  would  not  provide 
a  continual  source  of  water  to  wells 
used  for  irrigation  or  for  community 
water  demands.  Based  upon  this 
information,  we  believe  that  it  is 
imnecessary  to  include  these  bodies  in 
the  definition  of  "aquifer"  because  it  is 
extremely  imlikely  that  they  could  serve 
as  a  consistent  source  of  drinking  water. 
Therefore,  we  amended  the  definition  of 
"aquifer"  to  exclude  perched  water 
bodies. 

d.  How  Far  Into  the  Future  Must  DOE 
Project  Compliance  With  the  Ground 
Water  Standards?  We  are  establishing  a 
10,000-year  compliance  period  for 
ground  water  protection.  The  primary 
rationale  for  establishing  a  10,000  year 
compUance  period  is  that  we  are 
significantly  concerned  about  the 
uncertainty  associated  with  projecting 
radiation  doses  over  periods  longer  than 
10,000  years.  The  NAS  indicated  that 
beyond  10,000  years  it  is  likely  that 
uncertainty  will  continue  to  increase 
(NAS  Report  p.  72).  As  a  result,  it  will 
become  increasingly  difficult  to  discern 
a  difference  between  the  radiation  dose 
from  drinking  water  containing 
radionuclides  (limited  by  the  MCLs)  and 
the  total  dose  arriving  through  all 
pathways  (limited  by  the  in^vidual- 
protection  standard).  Moreover,  this 
approach  is  consistent  with  the  10,000- 
year  compliance  period  we  are 
establishL[ig  for  the  individual- 
protection  standard.  Therefore,  it 
provides  internal  consistency  within  the 
standards.  It  is  also  consistent  with 
regulations  covering  long-lived 
chemically  hazardous  wastes,  which 
present  potential  health  risks  similar  to 


those  from  radioactive  waste,  and  with 
the  compliance  period  that  we 
established  in  our  generally  applicable 
radioactive  waste  disposal  standards  at 
40  CFR  part  191. 

We  requested  comment  regarding  our 
proposal  to  impose  the  ground  water 
protection  standards  during  the  first 
10,000  years  following  disposal. 
Question  14  in  thb  preamble  to  om- 
proposal  specifically  asked:  "Is  the 
10,000-year  compliance  period  for 
protecting  the  RMEI  and  ground  water 
reasonable  or  should  we  extend  the 
period  to  the  time  of  peak  dose?"  (64  FR 
47010-47011)  Comments  related  to  the 
compliance  period  applied  to  both  the 
RMEI  and  ground  water.  See  the 
discussion  of  issues  pertaining  to  both 
the  RMEI  and  ground  water  protection 
in  section  DI.B.l.g  (How  Far  Into  the 
Future  Is  It  Reasonable  to  Project 
Disposal  System  Performance?)  along 
with  our  rationale  for  adopting  a  10,000- 
year  compliance  period. 

e.  How  Will  DOE  Identify  Where  to 
Assess  Compliance  With  the  Ground 
Water  Standards?  To  provide  a  basis  for 
determining  projected  compliance  with 
the  ground  water  protection  standards 
in  §  197.30,  it  is  necessary  to  establish 
a  geographic  location  where  DOE  must 
project  the  concentrations  of 
radionuclides  in  the  ground  water  over 
the  compliance  period.  This  location  is 
the  "point  of  compliance." 

Our  imderstanding,  based  upon 
ciurent  knowledge,  of  the  flow  of 
ground  water  passing  under  Yucca 
Mountain  is  as  follows  (except  where 
noted  otherwise.  Chapter  7  and 
Appendix  VI  of  the  BID  are  the  sources 
for  the  information  in  this  paragraph). 
The  general  direction  of  ground  water 
movement  in  the  aquifers  under  Yucca 
Moimtain  is  south  and  southeast.  The 
major  aquifers  along  the  flow  path  are 
in  fractured  tuff,  alluvium,  and, 
underljdng  both  of  these,  the  deeper 
carbonate  rocks.  At  the  edge  of  the 
repository,  the  tuff  aquifer  is  relatively 
(several  himdred  meters)  thick.  The  tuff 
aquifer  gets  closer  to  the  siuface  toward 
its  natural  discharge  points.  Potential 
releases  of  radionuclides  fit)m  the 
engineered  barrier  system  into  the 
surrounding  rocks  would  be  highly 
directional  and  would  reflect  the 
orientation  of  fi^ctures,  rock  unit 
contacts,  and  ground  water  flow  in  the 
area  dowmgradient  from  Yucca 
Mountain.  Directly  imder  the  repository, 
we  anticipate  that  any  waterbome 
releases  of  radionuclides  will  move 
through  the  unsaturated  zone  and 
downward  into  the  tuff  aquifer,  in  an 
easterly  direction,  between  layers  of 
rocks  that  slant  to  the  east,  and 
downward  along  generally  vertical 


fractures  in  the  rock  units  until  reaching 
the  saturated  zone.  The  layer  of  tuff 
gradually  thins  proceeding  south 
(downgradient)  from  Yucca  Mountain. 
As  the  tuff  aquifer  thins,  the  overlying 
alluvium  becomes  thicker  until  the  tuff 
disappears  and  the  water  in  the  aquifer 
moves  into  the  alluvium  to  become  the 
"alluvial  aquifer."  Along  the  flow  path, 
there  might  be  movement  of  water 
between  the  carbonate  aquifer  and 
either  the  tuff  or  alluvial  aquifers.  If 
there  is  significant  upward  flow  frt>m 
the  carbonate  aquifer,  contamination  in 
overlying  aquifers  could  be  diluted.  It  is 
generally  believed,  however,  that  any 
such  flow  would  not  significantly  affect 
the  concentration  of  radionuclides  in 
the  overlying  aquifers.  Conversely, 
downward  movement  of  ground  water 
from  the  tuff  aquifer  could  contaminate 
the  carbonate  aquifer.  Limited 
information  currently  available 
indicates  that  ground  water  from  the 
lower  carbonate  aquifer  moves  upward 
into  the  overlying  aquifer;  however,  this 
interpretation  may  not  be  correct  for  the 
entire  flow  path  from  beneath  the 
repository  to  the  compliance  points 
southward  from  Yucca  Mountain. 
Today,  most  of  the  water  for  human  use 
is  withdrawn  between  20  and  30  km 
away  from  the  repository  footprint  (that 
is,  at  Lathrop  Wells  and  farther  south 
through  the  Town  of  Amargosa  Valley) 
where  it  is  more  easily  and 
economically  accessed  for  agricultiu-al 
use  and  hiunan  consumption.  It  is  likely 
that  the  alluvial  aquifer  is  the  major 
soiut:e  of  this  water  (see  Chapter  8  and 
Appendix  V  of  the  BED). 

Another  basis  of  our  understanding  is 
the  historical  record  of  water  use  in  die 
region.  The  record  indicates  that 
significant,  long-term  human  habitation 
has  not  occiured  in  the  southwestern 
area  of  NTS.  or  for  that  matter  anywhere 
in  the  vicinity  of  Yucca  Mountain, 
except  where  ground  water  is  very 
easily  accessed  (for  example,  in  Ash 
Meadows)  (see  Chapter  8  of  the  BID). 
This  observation  coincides  with  ciurent 
practice  whereby  the  number  of  wells 
generally  decreases  with  greater  depth 
to  ground  water  (see  Chapter  8  of  the 
BID).  The  difficulty  in  accessing  ground 
water  in  the  tuff  aquifer  in  the  near 
vicinity  of  Yucca  Mountain  increases 
because  of  the  rough  terrain,  the  relative 
degree  of  fracturing  of  the  tuff 
formations  containing  the  aquifer,  and 
the  great  depth  to  ground  water  there. 
As  described  earlier,  the  ground  water 
flow  from  under  Yucca  Mountain  is 
thought  to  be  generally  south  and 
southeast.  In  those  directions,  the 
ground  water  gets  progressively  closer 
to  the  Earth's -surface  the  farther  away  it 


Federal  Register /Vol.  66,  No.  114  /  Wednesday,  June  13,  2001 /Rules  and  Regulations  32117 


gets  from  Yucca  Mountain  until  it  is 
thought  to  discharge  to  surface  areas  30- 
40  km  away  (the  southwestern  boundary 
of  NTS  is  about  18  km  from  Yucca 
Mountain).  This  means  that  access  to 
the  upper  aquifer  is  easier  at  increasing 
distance  from  Yucca  Mountain. 

Because  of  DOE's  ongoing  site 
characterization  studies,  it  is  possible 
that,  at  the  time  of  licensing,  data  not 
now  available  will  reveal  important 
inaccuracies  in  the  preceding 
conception  of  the  ground  water  flow 
under,  and  downgradient  from.  Yucca 
Mountain.  We  intend  compliance  with    ' 
the  ground  water  standards  to  be 
assessed  where  DOE  and  NRC  project 
the  highest  concentrations  of 
radionuclides  in  the  representative 
volume  of  ground  water  in  the 
accessible  environment.  The  DOE  will 
determine  this  location  by  modeling 
releases  into  the  saturated  zone  beneath 
the  repository  and  the  subsequent 
movement  of  radionuclides 
downgradient  from  Yucca  Mountain. 
After  selecting  a  location,  however,  DOE 
must  continue  to  evaluate  new 
information  regarding  ground  water 
flow.  If  this  new  information  indicates 
that  the  highest  concentrations  would 
occur  at  a  location  in  the  accessible 
environment  different  from  the  one 
selected  by  DOE  and  NRC,  DOE  must 
propose  a  new  compliance  location  to 
NRC.  The  new  location  is  subject  to 
NRC's  approval.  The  next  section 
discusses  the  concept  of  accessible 
environment  as  it  relates  to  the 
controlled  area. 

/.  Where  Will  Compliance  With  the 
Ground  Water  Standards  be  Assessed? 
We  presented  four  alternatives  for 
conunent  prior  to  determining  the 
location  of  the  point  of  compliance.  See 
the  preamble  to  the  proposed  rule  (64 
FR  47000-47004)  for  a  detailed 
discussion  of  these  four  alternatives.  We 
asked  commenters  to  address  the 
effectiveness  of  these  or  other 
alternatives  for  protecting  ground  water, 
including  consideration  of  site-specific 
characteristics  and  reasonable  methods 
of  implementing  the  alternatives. 

After  reviewing  and  evaluating  the 
public  comments,  various  precedents, 
the  EnPA,  and  NAS's  recommendations, 
we  adopted  the  concept  of  a  controlled 
area  as  an  essential  precondition  to 
assessing  compliance  with  the  ground 
water  standards.  The  ground  water 
standards  must  be  met  in  the  accessible 
enviroiunent  where  the  highest 
radionuclide  concentrations  in  the 
representative  volume  of  ground  water 
are  projected  to  occur  during  the 
compliance  period  (10,000  years).  The 
highest  projected  concentrations  will  be 
compared  to  the  regulatory  limits 


established  in  today's  rule.  The 
accessible  environment  includes  any 
location  outside  the  controlled  area.  The 
controlled  area  may  extend  no  more 
than  5  km  in  any  direction  from  the 
repository  footprint,  except  in  the 
direction  of  ground  water  flow.  In  the 
direction  of  ground  water  flow,  the 
controlled  area  may  extend  no  farther 
south  dian  latitude  36''40'13.6661'' 
North,  which  corresponds  to  the 
latitude  of  the  southwest  comer  of  the 
Nevada  Test  Site,  as  it  exists  today 
(Department  of  Energy  submittal  of 
Public  Land  Order  2568,  dated 
December  19. 1961,  Docket  No.  A-95- 
12.  Item  V-A-29).  The  size  of  the 
controlled  area  may  not  exceed  300  km^ 
(see  below  for  further  discussion).  Such 
a  limitation  is  derived  by  combining  the 
concept  of  the  controlled  area  as  used  in 
40  CFR  part  191  and  the  requirement  for 
a  site-specific  standard  in  the  case  of 
Yucca  Mountain.  If  fully  employed  by 
DOE,  and  based  on  current  repository 
design,  the  controlled  area  could  extend 
approximately  18  km  in  the  direction  of 
ground  water  flow  (presently  believed  to 
be  in  a  southerly  direction)  and  extend 
no  more  than  5  km  from  the  repository 
footprint  in  any  other  direction. 
Allowing  for  a  nominal  repository 
footprint  of  a  few  square  kilometers,  this 
results  in  a  rectangle  with  approximate 
dimensions  of  1 2  km  in  an  east- west 
direction  and  25  km  in  a  north-south 
direction,  or  approximately  300  km^. 
The  DOE  may  define  the  size  and  shape 
of  the  controlled  area,  but  the 
boundaries  caimot  extend  farther  south 
than  latitude  36°40'13.6661''  North  in 
the  direction  of  ground  water  flow  and 
5  km  in  any  other  direction. 

The  alternatives  for  the  ground  water 
standards'  compliance  point  presented 
in  the  proposed  rule  correspond  to 
downgradient  distances  of 
approximately  5, 18,  20,  and  30  km  from 
the  repository  footprint.  The  first 
alternative  mirrored  the  approach  used 
in  40  CFR  part  191.  This  approach 
incorporates  the  concept  of  a  controlled 
area,  not  to  exceed  100  km2.  and  not  to 
extend  more  than  5  km  in  any  direction 
from  the  repository  footprint.  The 
second  alternative  also  incorporated  the 
concept  of  a  controlled  area,  not  to 
extend  more  than  5  km  in  any  direction 
from  the  footprint,  except  that  DOE 
could  include  any  contiguous  area 
within  the  boundary  of  NTS.  The  last 
two  alternatives  described  specific 
points  of  compliance  at  distances  of 
about  20  and  30  km,  respectively,  from 
the  repository  footprint.  We  also 
intended  these  controlled  areas  and 
points  of  compliance  to  be  in  the 
predominant  direction  of  ground  water 


movement  from  the  repository. 
Consequently,  they  would  reflect  the 
transport  path  for  radionuclides 
released  from  the  repository.  We 
intended  the  controlled  area  options  to 
describe  that  area  of  land  dedicated  to 
the  sole  use  of  serving  as  the  natural 
barrier  portion  of  the  disposal  system. 
Compliance  with  the  standards  within 
the  controlled  area  is  not  an  issue  in 
regulatory  decision  making  because  this 
area  is  considered  part  of  die  overall 
disposal  system  and  is  dedicated  to 
limiting  radionuclide  transport  by 
means  of  the  natural  processes  operative 
within  it.  Rather,  compliance  will  be 
judged  at  the  location  where  projected 
concentrations  are  highest  and  that  is  no 
closer  to  the  repository  than  the  edge  of 
the  controlled  area.  The  controlled  area 
also  serves  as  the  basis  for  institutional 
control  measures  intended  to  limit 
access  around  the  repository  site.  This 
use  of  the  controlled  area,  to  limit 
access  to  the  site,  is  an  assurance 
measure  we  have  left  to  the  discretion 
of  NRC  as  the  implementing  authority. 
Our  rule  does  not  require  any  specific 
institutional  controls  to  be  applied  to 
the  controlled  area.  As  part  of  the 
licensing  process,  DOE  will  propose  the 
specific  shape  and  size  of  the  controlled 
area.  The  NRC's  proposed  rule 
estabhshing  licensing  criteria  for  the 
Yucca  Mountain  facility  specifically 
requires  that  DOE  have  permanent 
control  of  the  land.  We  anticipate  that 
Congress  and  the  President  will 
authorize  a  legislative  withdrawal  of  an 
area  within  which  the  site  is  located. 
The  DOE  wrill  determine  the  extent  of 
land  that  will  be  requested  of  Congress 
to  legislatively  withdraw  from  all  other 
public  or  private  use.  For  its  DEIS 
(Docket  No.  A-95-12,  Item  V-A-4), 
DOE  analyzed  a  potential  land 
vtrithdrawal  area  of  600  km2  in  the 
context  of  site  characterization  needs. 
The  legislative  land  withdrawal 
represents  the  societal  decision  on  the 
area  of  land  to  be  dedicated  to  the 
characterization  and  operation  of  a 
disposal  system.  Although  the  land 
withdrawal  may  exceed  300  km^,  we 
limit  the  controlled  area  to  300  km^  for 
the  purpose  of  defining  the  maximum 
geological  volume  which  may  be 
included  in  the  disposal  system. 

We  adopted  the  concept  of  a 
controlled  area  from  the  generic 
standards  in  40  CFR  part  191.  Those 
standards  state  that  the  maximum  size 
of  the  controlled  area  is  100  km^  (40 
CFR  191.12).  After  examining  the 
available  information  concerning  the 
characteristics  of  the  Yucca  Mountain 
site,  the  current  imderstanding  of  the 
expected  performance  of  the  disposal 
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system  and  the  repository  engineered 
barrier  system  design,  and  comments 
received  on  our  proposed  approach  to 
ground  water  protection,  we  believe  that 
a  controlled  area  of  up  to  300  km^  will 
adequately  address  the  site-specific 
conditions  at  Yucca  Mountain. 

It  would  be  unreasonable  for  us  to 
limit  DOE'S  flexibility  while  site 
characterization  and  disposal  system 
design  are  continuing,  or  to  issue 
standards  that  do  not  account  for  the 
uncertainties  of  groimd  water  flow  in 
the  region.  Therefore,  today's  nde 
provides  that  the  size  of  the  controlled 
area  may  be  up  to  300  km^. 

In  reaching  this  decision  regarding  the 
maximum  size  of  the  controlled  area,  we 
must  draw  a  contrast  between  the 
approach  used  in  40  CFR  part  191  and 
today's  rule.  As  mentioned  earlier, 
although  the  WIPP  LWA  exempted  the 
Yucca  Mountain  site  from  licensing 
imder  the  provisions  of  40  CFR  part  191, 
the  radiation  protection  principles  in  40 
CFR  part  191  are  still  appUcable,  and  we 
examined  them  while  developing  site- 
specific  standards  for  Yucca  Mountain. 
Throughout  this  preamble,  we  note 
where  and  why  we  have  carried  some  of 
the  concepts  forward  from  40  CFR  part 
191  if  we  believe  they  are  necessary  for 
protective  standards  at  Yi^cca  Mountain, 
and  how  we  have  applied  them  in  ways 
consistent  with  the  site-specific 
information  and  understanding  of  the 
Yucca  Moimtain  site.  Part  191 
established  a  controlled  area  with  a 
maximum  distance  in  any  direction  of  5 
km  from  the  repository  footprint  to 
provide  a  location  for  judging 
compliance  with  the  individual- 
protection  (§  191.15),  ground  water 
protection  (§  191.24),  and  containment 
requirements  (§  191.13).  Thus,  the 
controlled-area  concept  in  40  CFR  part 
191  links  a  5  km  maximum  distance 
from  the  repository  footprint  to  a  limit 
on  the  size  of  the  controlled  area  (100 
km^  maximum).  Within  this  area, 
compliance  with  the  standards  is  not 
required  because  the  geologic  media 
therein  comprise  an  essential  part  of  the 
disposal  system.  This  combination  of 
controlled  area  and  protection  of 
individuals  and  ground  water  is 
appropriate  for  generic  standards 
because  generic  standards'  provisions 
must  account  for  the  wide  variety  of 
possible  site  conditions  (e.g.,  releases 
could  move  in  many  directions  from  the 
repository  toward  the  population), 
engineered  alternatives,  and  population 
characteristics.  Note  that  in  the  1980s, 
when  40  CFR  part  191  was  being 
developed,  IXDE  was  considering  nine 
candidate  HLW  repository  sites.  It  is 
also  important  to  recognize  that  40  CFR 
part  191  contained  a  mechanism  for 


substituting  alternative  provisions, 
should  they  be  deemed  necessary. 

By  contrast.  40  CFR  part  197  is  site- 
specific.  The  1987  NWPA  amendments 
specified  Yucca  Mountain  as  the  only 
potential  repository  site  where  EKDE  may 
conduct  characterization  activities. 
Therefore,  since  passage  of  the  1987 
amendments,  the  Yucca  Mountain  site 
has  been  under  an  intense 
characterization  effort.  Because  of  these 
efforts,  a  significant  amount  of 
information  has  been  generated 
regarding  past,  present,  and  planned 
population  patterns,  land  use. 
engineered  design,  and  the 
hydrogeological  characteristics  of  the 
host  rock  and  ground  water  systems  at 
the  Yucca  Mountain  site.  Based  upon 
information  currently  available,  it 
appears  that  contaminated  ground  water 
will  flow  predominantly  in  a  relatively 
narrow  path  from  the  Yucca  Mountain 
repository.  See  the  Yucca  Mountain 
DEIS,  Chapter  3  (DOE/EIS-0250  D,  July 
1999.  Docket  No.  A-95-12,  Item  V-A- 
4,  and  the  Viability  Assessment,  Docket 
No.  A-95-12,  Item  V-A-5).  In  addition 
to  the  extensive  data  base  compiled  over 
the  years,  we  have  the  recommendations 
of  NAS.  Significantly,  NAS  endorsed 
the  use  of  present  knowledge  using 
"cautious,  but  reasonable"  assumptions 
in  defining  exposure  scenarios  (NAS 
Report  p.  100). 

Concerning  the  size  of  the  controlled 
area,  though  we  have  a  general 
understanding  of  the  primary  direction 
of  ground  water  flow,  our  present 
knowledge  continues  to  evolve  through 
site  characterization.  As  a  result,  we 
believe  the  "cautious,  but  reasonable" 
approach  allows  DOE  the  flexibility  to 
utilize  a  controlled  area  up  to  a 
maximum  of  300  km^.  Given  the 
uncertainty  in  ground  water  flow  paths, 
and  the  fact  that  releases  could  occur 
anywhere  within  the  repository,  we 
believe  it  is  prudent  to  ensiire  that  any 
potential  contamination  plumes  from 
repository  releases  are  contained  within 
the  controlled  area,  and  to  ensure  that 
access  to  and  human  activity  within  the 
area  of  potential  contamination  is 
limited,  thereby  minimizing  the 
potential  for  human  exposure.  We 
•recognize  that  300  km^  represents  an 
increase  in  the  maximum  size  of  the 
controlled  area,  and  is  larger  than  we 
allow  in  40  CFR  part  191.  However,  for 
site-specific  reasons,  we  are  increasing 
the  maximum  extent  of  the  controlled 
area  only  in  the  direction  of  ground 
water  flow  to  no  farther  south  than 
latitude  36°  40'  13.6661"  North,  while 
simultaneously  limiting  the  extent  of 
the  controlled  area  in  any  other 
direction  to  no  greater  than  5  km  from 
the  repository  footprint. 


The  size  and  shape  of  the  controlled 
area  proposed  by  DOE  in  the  licensing 
process  will  depend  upon  two 
fundamental  elements:  (1)  The 
dimensions  of  the  repository  layout  for 
the  waste  inventory  and  thermal 
loading,  as  defined  in  the  final 
repository  design;  and  (2)  uncertainty  in 
ground  water  flow  directions.  Both  of 
these  aspects  are  evolving  since  studies 
for  both  site  characterization  £uid 
repository  design  are  still  in  progress. 
However.  DOE  provides  some 
indication  in  its  DEIS  of  the  range  of 
repository-design  layouts  under  various 
assiuned  waste  inventories  and  thermal 
loading  alternatives.  Combining  these 
repository  alternatives  in  the  DEIS,  with 
projected  ground  water  flow  paths  to  the 
southern  most  extension  of  the 
controlled  area  at  latitude  36°  40' 
13.6661"  North,  gives  potential 
controlled  area  sizes  from  100  km^  or 
less  to  around  300  km^.  These  estimates 
are  based  upon  the  uncertainties  in 
ground  water  flow  directions  and 
repository  designs  that  currently  exist. 
When  characterization  and  design 
studies  are  completed,  a  well-defined 
controlled  area  size  can  be  determined 
during  the  licensing  process,  where  the 
uncertainties  will  be  examined  in  closer 
detail  and  a  final  controlled  area  size 
can  be  determined.  However, 
uncertainties  can  only  be  reduced,  not 
eliminated  completely,  even  when  site 
characterization  is  completed — some 
residual  imcertainty  will  remain.  As 
stated  earlier,  we  believe  it  is  important 
to  allow  flexibility  for  DOE  and  NRC  at 
this  time  to  continue  the 
characterization  and  design  work,  and 
allow  the  licensing  process  to  operate 
within  certain  bounds  while  knowledge 
of  the  site  is  evolving. 

In  addition  to  groivid  water  flow  path 
uncertainties,  the  size  and  shape  of  the 
controlled  area  also  depend  upon 
understanding  how  and  where  (in 
relation  to  the  repository  layout) 
radionuclides  could  be  introduced  into 
the  ground  water.  Failed  waste  packages 
during  the  regulatory  time-frame  supply 
the  releases  carried  into  the  ground 
water  system.  While  DOE  has  adopted  a 
new  highly  engineered  waste  package 
anticipated  to  have  containment 
lifetimes  into  the  tens  of  thousands  of 
years  (TRW  Environmental  Safety 
Systems  Inc.,  "Repository  Safety 
Strategy:  Plan  to  Prepare  the  Postclosure 
Safety  Case  to  Support  Yucca  Mountain 
Site  Recommendation  and  Licensing 
Considerations",  TDR-WIS-RL-OOOOOl, 
January  2000,  Docket  No.  A-95-12,  Item 
V-A-24),  some  small  number  of  waste 
packages  can  be  anticipated  to  fail 
within  the  regulatory  period  due  to 
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undetected  manufacturing  defects. 
While  these  failures  can  be  minimized 
through  rigorous  quality  control  efforts 
during  manufacturing,  the  potential 
cannot  be  totally  eliminated.  The 
location  of  such  "prematvu^  failures"  in 
the  repository  is,  however, 
unpredictable.  Other  unpredictable 
disruptive  events  and  processes,  such  as 
roof  falls  that  damage  waste  packages 
and  accelerate  corrosion  processes, 
could  also  result  in  releases  in  advance 
of  the  anticipated  containment  lifetime 
of  the  containers  under  expected 
conditions.  The  location  of  these  types 
of  waste  package  failures  is  also  not 
amenable  to  reliable  prediction. 
Therefore,  releases  &t)m  such  failures 
could  originate  anywhere  within  the 
repository  footprint  and  would 
consequently  enter  the  ground  water 
flow  envelope  at  any  location. 
Recognizing  this,  the  process  of  defining 
the  controlled  area  would  focus  upon 
the  two  factors  discussed  above,  the 
repository  footprint,  which  will  reflect 
the  waste  inventory  and  the  repository 
design  choices,  and  the  envelope  of 
potential  ground  water  flow  paths 
around  that  footprint.  'Cautious,  but 
reasonable"  assumptions  regarding 
these  factors  can  then  be  applied  to 
define  a  controlled  area  that  will 
include  potential  releases  from  a  small 
number  of  premature  waste  package 
failures.  A  more  detailed  discussion  of 
the  influence  of  these  factors  on  the 
potential  size  of  the  controlled  area  may 
be  foimd  in  "Considerations  for 
Defining  a  Site-Specific  Controlled  Area 
for  the  Yucca  Moimtain  Proposed 
Repository  Location"  (Docket  No.  A- 
95-12,  Item  V-B-7). 

Regarding  the  alternatives  we 
proposed  for  the  ground  water  point  of 
compliance,  none  of  the  information  we 
have  reviewed  suggests  that  it  is  likely 
or  reasonable  to  assume  that  year-round 
residents  will  live  within  5  kin  of  the 
repository  footprint.  As  discussed  in 
Chapter  8  and  Appendix  FV  of  the  BID, 
it  would  be  extremely  difficult  to  farm 
that  close  to  Yucca  Moimtain,  partly 
because  extracting  groimd  water  at  that 
location  would  be  both  technically 
challenging  and  very  expensive  for  an 
individual  or  small  group.  In  addition, 
much  of  this  area  has  rough  terrain  and 
soils  not  conducive  to  farming.  Our 
understanding  of  projections  of  futiu« 
land  use  does  not  indicate  significant 
population  growth  much  farther  north 
of  Lathrop  Wells,  i.e.,  closer  than  about 
18  km  from  the  repository  footprint  (see 
Appendix  I  of  the  BID,  Docket  No.  A- 
95-12,  Items  V-A-14,  15.  16).  Given  the 
small  likelihood  of  a  year-round 
resident  at  5  km,  we  chose  not  to  select 


a  distance  of  5  km  as  the  limiting 
distance  frttm  the  repository  footprint  to 
the  controlled  area  boundary. 

As  one  goes  farther  away  from  Yucca 
Mountain  in  the  direction  of  ground 
water  flow,  it  is  easier  to  drill  for  ground 
water  because  the  water  table  is  closer 
to  the  ground  surface  and  the  geologic 
medium  changes  from  tuff  to  alluvium. 
In  addition,  the  soil  characteristics 
improve  such  that  agricultural  pursuits 
become  more  feasible,  as  evidenced  by 
the  widespread  agricultural  activity  in 
Amargosa  Valley  some  30  km  frx)m 
Yucca  Mountain.  There  are 
approximately  10  residents  at  about  20 
km  (Lathrop  Wells)  and  hundreds  of 
residents  at  a  distance  of  30  km.  Current 
projections  of  population  growth 
indicate  southern  Nevada  as  one  of  the 
fastest  growing  areas  in  the  country  (see 
the  Yucca  Mountain  DEIS,  Chapter  3 
(DOE/EIS-0250D.  July  1999,  Docket  No. 
A-95-12,  Item  V-A-4),  and  reports 
prepared  for  Nye  County  and  Amargosa 
Valley  (Docket  No.  A-95-12.  Items  V- 
A-14.  V-A-15.  and  V-A-16)).  We 
selected  latitude  36°  40'  13.6661"  North, 
which  corresponds  to  the  southwest 
comer  of  NTS  as  it  exists  today  (Docket 
No.  A-95-12,  Item  V-A-29),  as  the 
maximum  distance  that  the  controlled 
area  may  extend  in  the  direction  of 
ground  water  flow  (south).  Given  the 
expected  population  growth  in  southern 
Nevada,  it  is  reasonable  to  project  that 
some  population  growth  may  occur 
slightly  north  of  Lathrop  Wells, 
although  the  boundaries  of  NTS  are 
likely  to  remain  and  restrict  population 
expansion  in  this  direction,  at  least  for 
the  near  future.  As  indicated  previously, 
the  representative  volume  of  ground 
water  used  to  demonstrate  compliance 
would  reflect  a  small  community 
including  alfalfa  cultivation  and  some 
residential  and  light  industrial 
development.  At  distances  progressively 
closer  than  18  km  to  the  repository,  it 
becomes  more  difficult  to  drill  for  water, 
soil  conditions  become  less  favorable  for 
agriculture,  and  more  land  is  subject  to 
restricted  access  by  the  Federal 
government.  We  believe,  based  upon  the 
site-specific  information  now  available, 
and  using  cautious,  but  reasonable 
assumptions,  the  southwest  comer  of 
NTS,  or  an  equivalent  distance  in  the 
direction  of  ground  water  flow,  would 
be  the  closest  location  for  a  small  group 
to  be  accessing  ground  water. 

Several  comments  suggested  that  we 
should  locate  the  point  of  compliance 
for  groimd  water  protection  purposes  at 
the  boundary  of  the  Yucca  Mountain 
repository  footprint.  As  discussed 
above,  40  CFR  part  191  estabhshed  the 
concept  that  a  certain  amount  of  geology 
surrounding  a  repository  is  part  of  the 


overall  disposal  system.  The  controlled- 
area  concept  limited  considerations  of 
radiation  dose  to  individuals  or 
contamination  of  ground  water  to  areas 
outside  of  this  controlled  area.  The 
controlled  area  in  40  CFR  part  191 
applies  at  a  distance  from  the 
repository,  to  be  determined  by  the 
implementing  agency,  but  not  to  exceed 
5  km  from  the  footprint.  We  continue  to 
support  the  concept  of  a  compliance 
point  at  some  distance  beyond  the 
repository  footprint.  In  the  case  of 
Yucca  Mountain,  most  of  the  land 
within  the  repository  footprint  is  rugged 
terrain,  with  extreme  depths  to  ground 
water,  and  land  unsuitable  for 
agricultural  pursuits  (see  Chapter  8  of 
the  BID).  Therefore,  we  did  not  choose 
a  compliance  point  at  the  edge  of  the 
Yucca  Mountain  repository  footprint. 

A  number  of  comments  suggested  we 
locate  the  point  of  compliance,  or  limit 
the  distance  to  the  boundary  of  the 
controlled  area,  at  distances  ranging 
from  5  km  to  30  km  from  the  repository 
footprint.  As  we  indicated  previously, 
we  adopted  NAS's  recommendations  to 
use  present  knowledge  and  cautious, 
but  reasonable,  assumptions  in  making 
regulatory  decisions.  For  the  reasons 
discussed  earlier,  we  did  not  choose  to 
base  compliance  with  the  standards 
upon  a  uniform  5  km  distance  from  the 
repository.  Other  comments  supported 
placing  the  compliance  point  at  30  km, 
citing  the  volume  of  water  currently 
withdrawn  at  that  distance.  Indeed, 
most  of  the  agricultural  activities  in  the 
vicinity  of  Yucca  Mountain  currently 
take  place  in  this  area,  and  it  is  home 
to  hundreds  of  residents.  This  situation 
occurs  because  of  the  easy  accessibility 
of  ground  water  and  soil  conditions 
conducive  to  a  variety  of  agricultural 
activities.  However,  a  distance  of  30  km 
would  effectively  ignore  the  existence  of 
populations  who  presently  access 
ground  water  closer  to  the  repository. 
Given  the  prospect  of  future  population 
growth  as  well,  at  distances  of  about  20 
to  30  km  from  the  repository  footprint, 
it  would  appear  more  reasonable  to 
protect  ground  water  resources  at 
distances  closer  than  30  km.  Therefore, 
we  did  not  choose  the  "30  km" 
altemative  as  the  compliance  point. 

Distances  approximating  20  km 
appear  more  reasonable  to  consider  to 
assess  compliance  with  the  ground 
water  standards.  As  described  in 
Chapter  8  of  the  BID,  no  farming 
currently  occurs  closer  than  about  23 
km  &t>m  the  repository  footprint.  Also, 
as  one  gets  closer  than  about  18  km  to 
the  repository  footprint,  the  depth  to 
water  begins  to  increase  dramatically 
from  about  100  m  at  a  distance  of  20  km 
to  a  few  hundred  meters  at  a  distance  of 
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5  km.  Given  the  expectation  of  futxiie 
population  growth  and  the  precious 
nature  of  ground  water  resources  in  the 
area,  it  is  reasonable  to  assume  that  a 
small  group  may  annually  extract  the 
representative  volume  of  ground  water 
at  a  distance  slighdy  closer  than  20  km, 
namely,  latitude  36"  40'  13.6661'  North, 
which  corresponds  to  the  southwest 
comer  of  NTS  as  it  exists  today  (Docket 
No.  A-95-12,  Item  V-A-29).  This 
approach  is  protective  of  the  ground 
water  resources  reasonably  anticipated 
to  be  accessed  in  the  vicinity  of  Yucca 
Moimtain.  To  determine  compliance 
with  the  ground  water  standards,  DOE 
must  define  the  controlled  area  and 
calcidate  the  concentrations  of 
radionuclides  in  the  representative 
volume  of  ground  water  at  a  location 
outside  the  controlled  area  where  the 
concentrations  are  the  highest.  The 
controlled  area  may  encompass  no  more 
than  300  km^  and  may  extend  no  feirther 
south,  in  the  direction  of  ground  water 
flow,  than  latitude  36°  40'  13.6661"' 
North,  which  corresponds  to  the 
southwest  comer  of  NTS  (Docket  No.  A- 
95-12.  Item  V-A-29).  In  any  other 
direction,  the  controlled  area  may 
extend  no  more  than  5  km  from  die 
repository  footprint.  We  emphasize  that 
these  dimensions  describe  the 
maximum  size  of  the  controlled  area.  In 
defining  the  actual  dimensions  of  the 
controlled  area.  DOE  may  extoid  the 
southern  boundary  of  the  controlled 
area  as  far  as  latitude  36°  40'  13.6661" 
North,  which  corresponds  to  the 
southwest  comer  of  the  NTS  (Docket 
No.  A-95-12,  Item  V-A-29).  The  DOE 
coidd  place  the  boundary  of  the 
controlled  area  anywhere  along  that 
distance.  Therefore,  when  we  say  we 
did  not  base  compliance  with  the 
standard  upon  a  distance  of  5  km  from 
the  repository  footprint,  we  mean  that 
we  neither  selected  the  alternative  that 
would  have  set  the  maximiun 
dimension  of  the  controlled  area  as  5 
km  in  any  direction,  nor  did  we  identify 
a  specific  point  of  compliance  at  that 
distance.  The  E>OE  is  firee  to  define  the 
controlled  area  such  that  it  extends  only 
5  km,  or  less  than  5  km,  in  any  direction 
(i.e.,  DOE  is  not  required  to  extend  the 
controlled  area  as  for  as  latitude  36°  40' 
13.6661"  North  in  the  direction  of 
ground  water  flow,  or  as  far  as  5  km 
frnm  the  repository  footprint  in  any 
other  direction),  and  to  assess 
compliance  at  the  location  outside  the 
controlled  area  where  concentrations 
are  highest.  In  the  context  of  waste 
disposal,  the  ground  water  protection 
standards  do  not  apply  inside  the 
controlled  area,  consistent  with  the 
approach  in  40  CFR  part  191. 


IV.  Responses  to  Specific  Questioiis  finr 
Public  Comment 

In  addition  to  requesting  comments 
regarding  all  aspects  of  this  rulemaking, 
many  of  which  we  have  highlighted  in 
the  preceding  sections  of  this  document, 
we  also  requested  comment  based  upon 
sixteen  specific  questions.  These 
specific  questions  appear  below,  along 
with  brief  summaries  of  the  comments 
we  received  and  oin  responses  to  those 
comments.  As  with  each  of  the 
comments  discussed  elsewhere  in  this 
dociunent,  we  present  detailed  and 
comprehensive  responses  in  the 
accompanying  Response  to  Comments 
dociunent 

I.  The  NAS  Recommended  That  We 
Base  The  Individual-protection 
Standard  Upon  Risk.  Consistent  With 
This  Recommendation  and  the 
Statutory  Language  of  the  EnPA.  We  are 
Proposing  a  Standard  in  Terms  of 
Annual  CEDE  Incurred  by  Individuals. 
Is  Our  Rationale  for  This  Aspect  of  Our 
Proposal  Reasonable? 

Comments/Our  Responses.  Many  of 
the  comments  we  received  on  this  issue 
supported  the  promulgation  of  a 
standard  stated  in  terms  of  dose. 
Moreover,  section  801(a)(1)  of  the  EnPA 
specifically  provides  that  EPA  shall 
"promulgate,  by  rule,  public  health  and 
safety  standards  for  protection  of  the 
public  from  releases  from  radioactive 
materials  stored  or  disposed  of  in  the 
repository  at  the  Yucca  Mountain  site. 
Such  standards  shall  prescribe  the 
maximum  annual  effiective  dose 
equivalent  to  individual  members  of  the 
public  frt>m  releases  from  radioactive 
materials  stored  or  disposed  of  in  the 
repository."  Consistent  with  the  specific 
statutory  language  of  the  EnPA,  and  the 
numerous  comments  supporting  the  use 
of  a  standard  stated  in  terms  of  dose,  we 
choose  to  use  dose  as  the  form  of  the 
individual-protection  standard.  See 
section  m.B.l.a  above  for  a  discussion 
of  OUT  rationales  for  making  this  choice. 
As  discussed  to  some  extent  in  section 
m.B.l.c,  and  in  more  detail  in  the 
preamble  to  the  proposed  standards 
(beginning  on  64  FR  46984),  the  primary 
basis  of  the  dose  limit,  150 
microsieverts  (15  mrem),  is  the  risk  of 
fatal  cancer.  This  level  equates  to  an 
annual  risk  of  about  8.5  in  one  million 
of  developing  a  fatal  cancer.  This  level 
is  within  the  risk  range  recommended 
by  NAS.  Thus,  the  15  mrem  CEDE 
standard  is  consistent  with  NAS's 
reconunendation. 


2.  We  Are  Proposing  an  Annual  Limit  of 
150  \iSv  (15  mrem)  CEDE  To  Protect  the 
RMEI  and  the  General  Public  From 
Releases  From  Waste  Disposed  of  in  the 
Yucca  Mountain  Disposal  System.  Is 
Our  Proposed  Standard  Reasonable  To 
Protect  Both  Individuals  and  the 
General  Public? 

Comments/Our  Responses.  As  noted 
in  section  m.B.l.c  above,  we  are 
establishing  an  individual-protection 
standard  for  Yucca  Mountain  that  limits 
the  annual  radiation  dose  incurred  by 
the  RMEI  to  150  jiSv  (15  mrem)  CEDE. 
See  section  m.B.l.c  for  a  discussion  of 
the  comments  regarding  the 
appropriateness  of  the  level  of 
protection.  We  chose  not  to  adopt  a 
separate  limit  on  radiation  releases  for 
the  piupose  of  protecting  the  general 
population.  There  is  a  full  description  of 
oiu  reasoning  in  section  m.B.l.e,  above. 
However,  in  siunmary,  we  based  this 
decision  upon  several  factors.  The  first 
factor  is  NAS's  estimate  of  extremely 
small  doses  to  be  received  by 
individuals  resulting  frvm  air  releases 
from  the  Yucca  Mountain  disposal 
system.  The  projected  level  of  these 
doses  is  well  below  the  risk  level 
corresponding  to  our  individual- 
protection  standard  for  Yucca 
Mountain.  It  also  is  well  below  the  level 
that  we  have  regulated  in  the  past 
through  other  r^jxilations.  We  also 
declined  to  establish  a  negligible 
incremental  dose  (NID)  level  below 
which  doses  would  not  have  to  be 
calculated.  The  second  fiactor  is  that, 
based  upon  cturent,  site-specific 
conditions  near  Yucca  Mountain,  it  is 
unlikely  that  there  will  be  great  dilution 
and  wide  dispersal  of  radionuclides 
transported  in  ground  water  leading  to 
exposure  of  a  large  population.  This 
means  that  the  individual-dose  standard 
will  suffice  to  protect  the  general 
population.  There  should  be  no 
confusion  between  establishment  of  this 
standard  and  our  establishment  of 
groimd  water  protection  standards 
intended  to  protect  that  water  for  future 
use.  The  final  factor  is  that  we  require 
all  of  the  pathways,  including  air  and 
ground  water,  to  be  analyzed  by  DOE 
and  considered  by  NRC  imder  the 
individual-protection  standard. 

Regarding  the  concepts  of  negligible 
incremental  dose  or  risk,  though  we 
have  recognized  elsewhere  in  this 
preamble  that  individual  doses  from 
'*  C  are  below  the  level  at  which  the 
Agency  has  historically  regulated 
individual  doses, -we  have  declined  to 
establish  an  NID  or  NIR  level  for  the 
reasons  enumerated  in  section  III.B.l.e 
in  this  preamble.  As  described  by  NCRP, 
the  concepts  of  NID  and  NIR  relate  to 
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individual-dose  assessments,  not 
collective  dose  assessments  (Docket  A- 
95-12,  Item  II-A-8).  Therefore,  we  are 
not  prepared  to  accept  the  NIR  concept 
as  discussed  by  NAS. 

We  also  disagree  with  NAS  when  it 
states  on  page  120  of  its  report:  "On  a 
collective  basis,  the  risks  to  future  local 
populations  are  unknowable."  There  is 
no  question  that  there  will  be 
uncertainty  in  the  estimate;  however, 
even  without  our  recommendation,  DOE 
has  already  published  projected 
collective  doses  for  Yucca  Mountain 
(see  Table  4-34  on  p.  4-39  of  the  Yucca 
Mountain  DEIS,  Docket  No.  A-95-12, 
Item  V-A-4),  and  is  likely  to  refine 
these  estimates.  These  estimates  could 
fulfill  the  NCRP  recommendation  to  use 
collective  dose  in  a  non-regulatory 
fashion  to  assess  acceptability  of  a 
facility  (Docket  No.  A-95-12,  Item  II- 
A-8). 

Most  comments  on  this  issue 
supported  not  establishing  a  collective- 
dose  limit  for  Yucca  Moimtain.  Two 
other  comments  supported  our  decision 
to  not  establish  an  NIR  or  NID  level. 
One  conunent  went  further  by  opposing 
our  suggestion  that  DOE  use  estimated 
collective  dose  to  examine  design 
alternatives  on  the  grounds  that  such 
action  is  imnecessary  to  protect  the 
general  public.  That  comment  also 
stated  that  we  have  not  provided 
guidance  on  what  to  do  with  the 
collective  dose  estimates  and  that  we 
are  making  policy  judgments  with 
respect  to  collective  dose  estimation. 
Upon  consideration  of  those  comments, 
we  are  not  recommending  that  DOE 
estimate  collective  dose,  primarily 
because  we  believe  that  tjfie  individual- 
protection  standard  will  adequately 
protect  the  general  population. 

3.  To  Define  Who  Should  Be  Protected 
by  the  Proposed  Individual-protection 
Standard,  We  Are  Proposing  To  Use  an 
RMEI  as  the  Representative  of  the  Rural- 
residential  CG.  Is  Our  Approach 
Reasonable?  Would  it  be  More  Useful  to 
Have  DOE  Calculate  the  Average  Dose 
Occurring  Within  the  Rural-residential 
CG  Rather  Than  the  RMEI  Dose? 

Comments/Our  Responses.  We 
decided  that  the  RMEI  in  the  individual- 
protection  scenario  will  have  a  rural- 
residential  lifestyle.  A  number  of 
comments  supported  the  use  of  the  CG 
approach.  One  commenter  suggested 
specifically  that  it  preferred  a  rural- 
residential  CG  to  the  rural-residential 
RMEI  because  it  is  possible  to  estimate 
exposures  with  much  greater 
confidence.  However,  in  general,  we 
decided  to  use  the  rural-residential 
RMEI  rather  than  a  rural-residential  CG 
for  the  same  reasons  that  we  selected 


RMEI  instead  of  the  CG  (see  section 
m.B.l.d  above,  and  Docket  No.  A-95- 
12.  Item  V-B-3). 

In  simunary.  those  reasons  are  that  the 
RMEI  approach: 

(1)  Is  consistent  with  widespread 
practice,  current  and  historical,  of 
estimating  dose  and  risk  incurred  by 
individuals  even  when  it  is  impossible 
to  specify  or  calculate  accurately  the 
exposure  habits  of  future  members  of 
the  population  (as  in  this  case  where  it 
is  necessary  to  project  doses  for  very 
long  periods); 

(2)  Is  sufficiently  conservative  and 
fiilly  protective  of  the  general 
population; 

(3)  Provides  protection  similar  to  the 
probabilistic  CG  approach 
recommended  by  NAS  for  small 
groups — it  has  the  same  goal  and 
purpose  as  does  NAS's  recommended 
probabilistic  CG  approach,  i.e.,  to 
protect  the  vast  majority  of  the  public 
while  ensuring  that  the  acceptability  of 
the  repository  is  not  driven  by 
unreasonable  and  extreme  cases.  It 
accomplishes  this  by  employing  some 
maximum  parameter  values  and  some 
average  parameter  values  (similar  to  the 
NAS's  concept  of  using  "cautious,  but 
reasonable"  assumptions)  for  the  factors 
most  important  to  estimating  the  dose  to 
arrive  at  a  conservative,  but  reasonable, 
projection  of  future  dose; 

(4)  Allows  the  desired  degree  of 
conservatism  to  be  built  but  within  the 
site-specific  limits  and  the  framework 
which  we  have  established. 

(5)  Is  straightforward  and  relatively 
simple  to  understand,  and  is  more 
appropriate  than  the  probabilistic  CG  for 
the  situation  at  Yucca  Mountain.  It  is 
less  speculative  to  implement  than  is 
the  probabilistic  CG  approach  given  the 
unique  conditions  present  at  Yucca 
Moimtain  (and  is  a  cautious,  but 
reasonable,  approach).  For  example, 
given  the  known  characteristics  of 
ground  water  flow  at  Yucca  Mountain, 
locating  the  receptor  in  the  direct  path 
is  more  protective,  and  easier  to 
implement,  than  assessing  an  average 
dose  incurred  by  a  randomly-located 
group  of  receptors;  and, 

(6)  Has  been  used  by  us  in  the  past 
(whereas  we  have  not  used  the  CG 
concept). 

A  number  of  other  comments 
suggested  other  groups  or  individuals 
that  would  represent  more  appropriately 
the  individual  to  be  protected  by  the 
individual-protection  standard.  The 
suggestions  included  a  fetus,  the  elderly 
and  infirm,  and  subsistence  farmers. 
Regarding  the  various  ages  and  stages  of 
development,  the  risk  value  used  for  the 
development  of  cancer  is  an  overall 
average  risk  value  (see  Chapter  6  of  the 


BID  for  more  details)  that  includes  all 
exposiue  pathways,  both  genders,  all 
ages,  and  most  radionuclides.  However, 
it  does  not  cover  the  "unbom  within  the 
womb"  (see  Chapter  6  of  the  BID).  It  is 
thought  that  the  risk  per  unit  dose  for 
prenatal  exposures  is  similar  to  the 
average  risk  per  unit  dose  for  postnatal 
exposures;  however,  the  exposure 
period  is  very  short  compared  to  the  rest 
of  the  individual's  average  lifetime.  (See 
Chapter  6  of  the  BID  for  a  discussion  of 
cancer  risk  from  in  utero  exposure). 
Therefore,  the  risk  is  proportionately 
lower  and  would  not  have  a  significant 
impact  upon  the  overall  risk  incurred  by 
an  individual  over  a  lifetime  (see 
Chapter  6  of  the  BID).  On  the  other  end 
of  the  age  spectrum,  radiation  exposure 
of  the  elderly  at  the  levels  of  the 
individual-protection  standard  would 
be  less  than  the  overall  risk  value 
because  they  have  fewer  years  to  live 
and,  therefore,  fewer  years  for  a  fatal 
cancer  to  develop  (see  Chapter  6  of  the 
BID).  Finally,  we  did  not  use 
subsistence  farmers  because  we  do  not 
believe  that  they  are  representative  of 
the  current  lifestyle  in  Amargosa  Valley 
and  that,  therefore,  they  would  not 
constitute  a  cautious,  but  reasonable, 
assumption  in  relation  to  the  guidance 
from  NAS  to  use  current  technology  and 
lifestyle. 

4.  Is  it  Reasonable  To  Use  RMEI 
Parameter  Values  Based  Upon 
Characteristics  of  the  Population 
Cuirently  Located  in  Proximity  to  Yucca 
Mountain?  Should  We  Promulgate 
Specific  Parameter  Values  in  Addition 
To  Specifying  the  Exposure  Scenarios? 

Comments/Our  Responses.  The  basis 
of  the  RMEI  dose  calculations  will  be 
the  current  population  downgradient 
from  Yucca  Moimtain.  This  approach  is 
consistent  with  NAS's  reconunendation 
to  use  current  lifestyles  to  avoid  the 
endless  speculation  that  could  result 
from  trying  to  project  future  human 
activities.  See  section  III.B.l.d  above  for 
a  discussion  of  this  issue.  Most 
commenters  supported  this  approach. 
However,  a  number  of  commenters 
preferred  using  a  subsistence-farmer 
lifestyle.  We  have  been  unable  to 
identify  this  lifestyle  in  the  area  around 
the  Yucca  Mountain  site.  Also,  a  few 
commenters  stated  that  we  should  take 
future  changes  in  population,  land  use, 
climate,  and  biota  into  consideration. 
Again,  with  the  exception  of  climate 
and  geologic  processes,  these  factors  are 
subject  to  the  potentially  endless 
speculation  of  which  NAS  spoke  in  its 
report.  We  do  require  DOE  and  NRC  to 
take  climate  change  and  probable 
variations  in  geologic  conditions  into 
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account  because  they  are  factors  that 
scientific  study  can  reasonably  bound. 

5.  Is  it  Reasonable  To  Consider,  Select, 
and  Hold  Constant  Today's  Known  and 
Assumed  Attributes  of  the  Biosphere  for 
Use  In  Projecting  Radiation-related 
Effects  Upon  the  Public  of  Releases 
Fmm  the  Yucca  Mountain  Disposal 
System? . 

Comments/Our  Responses.  The 
comments  we  received  on  this  question 
generally  favored  our  position  of 
holding  present  biosphere  conditions 
constant  for  the  purpose  of  making 
perfonnance  projections  for  the  disposal 
system.  Some  comments  pointed  to  the 
unexpected  dynamic  population  growth 
in  the  southern  Nevada  area,  or  stated 
that  current  conditions  were  not  a 
reliable  means  to  predict  future 
conditions.  Some  comments  also 
pointed  out  that  the  target  receptor  for 
dose  assessments  could  not  be  defined 
independently  of  assiunptions  about  the 
biosphere.  The  tenor  of  these  comments 
is  a  general  agreement  that  unreasonably 
speculative  assumptions  about 
biosphere  conditions  are  inappropriate 
and  should  be  avoided.  We  agree  with 
this  general  theme  of  not  making 
unreasonably  speculative  assumptions 
about  the  futxue.  The  NAS  also  made 
this  point  in  its  recommendations  for  a 
reference  biosphere.  We  made  some 
fundamental  assumptions  in  this  rule 
about  biosphere  conditions  to  assure 
that  dose  assessments  for  the  RMEI  are 
cautious,  but  reasonable.  For  example, 
we  require  that  DOE  assume  that  the 
RMEI  consumes  2  liters/day  of  drinking 
water  and  that  DOE  base  food 
consiunption  patterns  on  siuveys  of  the 
current  residents  in  the  area 
downgiadient  from  Yucca  Mowntain. 
We  have  left  it  to  NRC  to  establish  other 
details  of  the  biosphere  dose  assessment 
calcidations  for  Yucca  Mountain,  such 
as  details  of  pathway-specific  dose 
conversion  factors  and  details  necessary 
for  assessing  all  potential  exposure 
pathways.  For  additional  discussion  of 
these  issues,  see  section  III. B.l.f  above. 

A  related  aspect  of  fixing  biosphere 
conditions  for  dose  assessments  is  the 
question  of  potential  variations  in 
climate  and  geologic  conditions  because 
these  factors  play  an  important  part  in 
developing  the  ground  water 
contaminant  concentrations  that  serve 
as  input  for  the  biosphere  dose 
assessments.  We  specify  that  DOE 
should  vary  climate  and  geologic 
conditions  over  a  reasonable  range  of 
values  based  on  an  examination  of 
evidence  in  the  geologic  record  for 
conditions  in  the  area.  The  evidence 
preserved  in  the  relatively  recent 
geologic  record  provides  a  means  to 


reasonably  boujid  the  range  of  possible 
conditions. 

6.  In  Determining  the  Location  of  the 
RMEI,  We  Considered  Three.  Geographic 
Subareas  and  Their  Associated 
Characteristics.  Are  There  Other 
Reasonable  Methods  or  Factors  Which 
We  Could  Use  to  Change  the  Conclusion 
We  Reached  Regarding  the  Location  of 
the  RMEI?  For  Example,  Should  We 
Require  an  Assumption  That  for 
Thousands  of  Years  Into  the  Future 
People  Will  Live  Only  in  the  Same 
Locations  That  People  do  Today?  Please 
Include  Your  Rationale  for  Your 
Suggestions 

Comments/Our  Responses.  See 
section  III.B.l.d  above  for  a  further 
discussion  of  this  subject.  The  many 
comments  we  received  on  this  topic 
suggested  a  variety  of  locations,  some 
closer  and  some  farther  than  Lathrop 
Wells.  A  few  commenters  thought  that 
the  Lathrop  Wells  location  is 
appropriate.  However,  a  number  of 
others  stated  that  the  location  should  be 
at  the  repository  footprint.  One 
commenter  stated  that  the  current 
farming  area  in  southern  Amargosa 
Valley  would  be  a  reasonable  location 
for  the  RMEI. 

Based  on  further  review  of  site- 
specific  information,  we  decided  to 
locate  the  RMEI  in  the  accessible 
environment  above  the  highest 
concentration  of  radionuclides  in  the 
pliune  of  contamination.  The  accessible 
environment  begins  at  the  edge  of  the 
controlled  area,  which  may  extend  no 
farther  south  than  the  soudiem 
boundary  of  NTS  (latitude  36°  40' 
13.6661"  North),  which  is 
approximately  18  km  south  of  the 
repository  (roughly  2  km  closer  than  the 
Lathrop  Wells  location  we  proposed). 
We  do  not  believe  that  an  RMEI  likely 
would  live  much  closer  to  the  Yucca 
Mountain  repository  because  of  the 
increasing  depth  to  groimd  water  and 
the  increasing  roughness  of  the  terrain 
(see  Chapter  8  of  the  BID),  although  the 
RMEI  would  still  have  rural-residential 
characteristics  described  in  §  197.21  if 
the  controlled  area  does  not  extend  as 
far  south  as  the  NTS  boiuidary.  In 
addition,  we  believe  that,  at  18  km.  a 
rural  resident  likely  will  receive  the 
highest  potential  doses  in  the  region 
because,  as  we  have  defined  the  RMEI. 
the  potential  dose  at  this  location  will 
be  from  drinking  water,  as  well  as 
through  ingestion  of  food  grown  with 
contaminated  ground  water.  With  the 
RMEI  eating  food  grown  using 
contaminated  water,  the  nu-al  resident 
at  18  km  will  have  a  higher  dose  than 
an  individual  would  have  living  much 
closer  than  18  km  because  the  cost  of 


water  likely  would  preclude  a  garden 
and  likely  would  allow  only  drinking 
the  water  and  domestic  uses  (see 
Chapter  8  of  the  BID).  Likewise,  we  do 
not  think  that  hypothesizing  that  the 
RMEI  lives  30  km  away  is  a  cautious  or 
reasonable  assumption  because:  (1)  At 
30  km,  the  RMEI  likely  would  use  water 
in  which  contaminants  would  be  much 
more  diluted;  (2)  the  downgradient 
residents  closest  to  Yucca  Mountain  are 
currendy  near  Lathrop  Wells;  and  (3) 
Nye  County  projects  short-term  (20 
years)  grovirth  between  U.S.  Route  95 
and  the  southern  boundary  of  NTS; 
therefore,  population  there  is  not  an 
ephemeral  phenomenon.  Therefore, 
placing  the  RMEI  at  about  18  km  from 
the  repository  footprint  reflects  the 
location  of  existing  residents,  is 
reasonably  conservative,  and  provides 
more  protection  of  public  health, 
relative  to  one  commenter's  suggested 
location  of  30  km. 

There  were  a  few  other  comments 
related  to  the  location  of  the  RMEI.  For 
example,  one  comment  suggested  that, 
in  selecting  the  location,  we  should 
consider  the  geology  and  hydrology  of 
the  site  rather  than  choosing  the 
location  in  advance.  Another  comment 
stated  that  we  should  base  the  location 
of  the  RMEI  on  the  ability  of  the  RMEI 
to  sustain  itself  consistent  with 
topography  and  soil  conditions.  This 
comment  also  stated  that  depth  to 
groimd  water  should  not  be  a  factor 
because  it  is  impossible  to  predict  either 
human  activities  or  economic 
imperatives. 

We  determined  the  point  of 
compliance  for  the  individual- 
protection  standard  using  site-specific 
factors  and  NAS's  recommendation  to 
use  current  conditions  (NAS  Report  p. 
54).  In  preparing  to  propose  a  location 
for  the  RMEI.  we  collected  and 
evaluated  information  on  the  natural 
geologic  and  hydrologic  featiu^s  such  as 
topography,  geologic  structiue,  aquifer 
depth,  aquifer  quality,  and  the  quantity  - 
of  ground  water,  that  may  preclude 
drilling  for  water  at  a  specific  location 
(see  Chapters  7  and  8,  and  Appendices 
IV  and  VI.  of  the  BID).  We  also 
considered  geologic  conditions,  for 
example,  we  do  not  believe  that  a  rural- 
residential  individual  would  occupy 
areas  much  closer  to  Yucca  Mountain 
because  of  the  increasing  rough  terrain 
and  the  increasing  depth  to  ground 
water  ^see  Chapter  8  of  the  BID).  With 
increasing  depth  to  ground  water  come 
higher  costs:  (1)  To  explore  for  water;  (2) 
to  drill  for  water;  and  (3)  to  pump  the 
water  to  the  siu-face  (see  Appendix  IV  of 
the  BID).  Our  final  standard  requires 
DOE  and  NRC  to  consider  other,  more 
appropriate  locations  based  upon 
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potential,  future  site  chaiacterization 
data.  We  agree  that  it  is  impossible  to 
predict  either  human  activities  or 
economic  imperatives.  Therefore,  we 
followed  NAS's  recommendation  to  use 
current  conditions.  This  approach 
allows  us  to  avoid  forcing  the  use  of 
potentially  excessive  speculative 
assumptions  as  the  bases  oT  regulatory 
decisionmaking.  It  also  leads  us  to 
consider  the  depth  to  ground  water  as 
a  key  factor  in  determining  the  location 
and  activities  of  the  RMEI  and  the 
current  location  of  people  living 
downgradient  from  the  repository  as  a 
reflection  of  this  key  factor.  We  note 
that  some  wells  providing  drinking 
water  are  located  less  than  18  km  from 
the  repository  footprint;  however,  those 
wells  have  been  installed  by  the  Federal 
government  to  serve  the  i)&eds  of  NTS. 
and  we  do  not  consider  them  typical  of 
wells  that  would  serve,  or  be  installed 
by,  a  rural-residential  RMEI.  See 
Chapter  8  (Table  8-5)  of  the  BID. 

Finally,  one  comment  stated  that  the 
proposed  RMEI  concept  forces  DOE  to 
assiune  the  RMEI  will  withdraw  water 
from  the  highest  concentration  within 
the  plume  without  consideration  of  the 
likelihood.  According  to  this  comment, 
forcing  such  an  assumption  neglects  the 
low  probability  that  a  well  will  intersect 
the  highest  concentration  within  the 
plume. 

This  comment's  approach,  which 
would  utilize  a  probabilistic  method  to 
determine  the  radionuclide 
concentration  withdrawn  by  the  RMEI. 
is  similar  to  one  of  the  example  critical 
group  approaches  that  NAS  provided  in 
its  report  (NAS  Report,  Appendix  C). 
The  NAS's  approach  would  use 
statistical  sampling  of  various 
parameters,  i.e.,  considering  the 
likelihood  (probability)  of  various 
conditions  existing,  to  arrive  at  a  dose 
for  comparison  to  the  standard. 
However,  we  did  not  use  this  CO 
approach  for  the  following  reasons:  (1) 
There  is  no  relevant  experience  in 
applying  the  probabilistic  CO  approach. 
(2)  the  probabilistic  CO  approach  is  very 
complex  and  is  difficult  to  implement  in 
a  manner  that  assures  it  would  meet  the 
requirements  of  defining  a  CG  (i.e..  a 
small  group  of  people  who  are 
homogeneous  in  regards  to  exposure 
characteristics,  including  receiving  the 
highest  doses  among  the  general 
population),  and  (3)  we  are  concerned 
that  this  approach  does  not  appear  to 
identify  clearly  which  individual 
characteristics  describe  who  is  being 
protected.  A  probabilistic  approach  for 
CG  dose  assessment  could  include 
members  that  would  receive  little  or  no 
exposure  and  members  that  would 
receive  much  higher  exposures.  An 


RMEI  is  a  more  conservative  approach, 
based  upon  site-specific  conditions, 
because  the  RMEI  serves  to  represent 
those  individuals  in  the  commimity 
who  would  receive  the  highest  doses, 
based  on  cautious,  but  reasonable, 
assiunptions.  Finally,  a  significant 
majority  of  the  comments  on  the  NAS 
Report  opposed  the  use  of  the 
probabilistic  CG  approach.  We  further 
believe  that  prudent  public  health 
policy  requires  that  our  approach  be 
followed  to  provide  reasonable 
conservatism.  To  allow  the  probability 
of  any  particular  location  being 
contaminated  is  not  a  prudent  approach 
to -the  ultimate  goal  of  testing  acceptable 
perfonnance. 

7.  The  NAS  Suggested  Using  an  NIR 
Level  to  Dismiss  From  Consideration 
Extremely  Low,  Incremental  Levels  of 
Dose  to  Individuals  When  Considering 
Protection  of  the  General  Public.  For 
Somewhat  Different  Reasons,  We  are 
Proposing  To  Rely  Upon  the  Individual- 
Protection  Standard  To  Address 
Protection  of  the  General  Population.  Is 
This  Approach  Reasonable  in  the  Case 
of  Yucca  Mountain?  If  Not,  What  is  an 
Alternative,  Implementable  Method  To 
Address  Collective  Dose  and  the 
Protection  of  the  General  Population? 

Comments/Our  Responses.  A  number 
of  commenters  agreed  with  us  that  the 
general  population  is  protected  by  the 
individual-protection  standard  in  the 
site-specific  case  of  Yucca  Mountain. 
Nearly  all  commenters  agreed  with  our 
position  that  a  collective-dose  limit  is 
imnecessary.  again,  in  the  site-specific 
case  of  Yucca  Mountain.  Some 
commenters  stated  that  EPA  should  not 
use  an  NIR  level.  One  commenter  stated 
that  we  should  not  suggest  that  DOE  use 
a  collective-dose  estimate  in  the 
consideration  of  design  alternatives.  We 
decided  not  to  include  a  collective-dose 
limit  (see  section  III.B.l.e),  and  are  not 
recommending  that  DOE  estimate 
collective  doses. 

Regarding  the  NIR.  we  decline  to  set 
such  a  level.  We  agree  with  NAS's 
conclusion  that  "  *   *  *  an  individual 
risk  standard  [will]  protect  the  public 
health,  given  the  particular 
characteristics  of  the  site  *   *   *"  (NAS 
Report  p.  7).  However,  we  do  not  accept 
the  remainder  of  that  statement:  '•  *  *  * 
provided  that  policy  makers  and  the 
public  are  prepared  to  accept  that  very 
low  radiation  doses  pose  a  negligibly 
small  risk"  (NAS  Report  p.  7).  We  do 
not  agree  that  collective  doses  made  up 
of  very  small  individual  doses  are 
necessarily  negligible.  We  base  our 
decision  on  the  site-specific 
characteristics  of  Yucca  Mountain  and 
the  levels  of  individual  risk  that  we 


previously  have  used.  See  the  preamble 
to  the  proposed  rule  (64  FR  46991)  for 
the  full  discussion  of  our  reasoning.  We 
summarize  this  discussion  immediately 
below. 

The  NAS  based  its  recommendations 
upon  guidance  from  NCRP  in  which 
NCRP  proposed  a  "Negligible 
Incremental  Dose"  level  of  1  mrem/yr. 
Dose  levels  below  1  mrem/yr  would  be 
considered  "negligible"  for  any  source 
or  practice  (see  the  NAS  Report  pp.  59- 
61  and  NCRP  Report  No.  116,  p.  52. 
Docket  No.  A-95-12,  Item  n-A-7).  The 
IAEA  has  made  similar 
recommendations  to  define  an  "exempt 
practice"  (see  IAEA  Safety  Series  No. 
89.  p.  10.  Docket  No.  A-95-12.  Item  11- 
A-6).  However,  it  is  not  clear  to  us  that 
an  exemption  for  whole  sources  or 
practices,  such  as  waste  disposal  in 
general,  should  apply  to  such  specific 
situations  such  as  gaseous  releases  from 
a  particular  repository  because  gaseous 
releases  comprise  only  one  category  of 
releases  from  a  repository;  other  releases 
are  projected  via  the  ground  water 
pathway.  In  addition,  we  believe  that  it 
is  inappropriate  to  avoid  calculating  a 
radiation  dose  merely  because  it  is  small 
on  an  individual  basis  (NCRP  Report 
No.  121.  p.  62.  Docket  No.  A-95-12. 
Item  n-A-8).  Finally,  we  do  not  believe 
that  it  is  appropriate  to  apply  the  NIR 
concept  to  population  doses  (NCRP 
Report  No.  121,  p.  62.  Docket  A-95-12, 
Item  II-A-8).  hi  its  Report  No.  121. 
NCRP  stated:  "[a]  concept  such  as  the 
NID  (Negligible  Incremental  Dose) 
*  *  *  is  not  necessarily  a  legitimate  cut- 
off dose  level  for  the  calculation  of 
collective  dose.  Collective  dose 
addresses  societal  risk  while  the  NID 
and  related  concepts  address  individual 
risk"  (NCRP  Report  No.  121.  p.  62. 
Docket  No.  A-95-12.  Item  II-A-8). 

Despite  our  belief  that  it  is 
inappropriate  to  set  an  NID  level,  we 
acknowledge  that  the  extremely  low 
levels  of  individual  risk  from  the  doses 
that  NAS  cited  (NAS  Report  p.  59)  (i.e.. 
0.0003  millirem/yr,  for  airborne 
releases)  are  well  below  those  levels  that 
we  have  used  for  other  regulations. 

In  addition,  the  standards  in  40  CFR 
part  191  provide  both  release  limits, 
which  act  as  a  form  of  collective  dose 
protection,  and  individual-protection 
limits.  The  release  limits  act  to  restrict 
the  potential  of  dilution  being  used  by 
disposal  system  designers  to  meet  the 
individual-protection  limit.  However, 
the  potential  for  large-scale  dispersal  of 
radionuclides  through  ground  water  and 
into  surface  water  does  not  exist  at 
Yucca  Mountain. 

Therefore,  for  the  reasons  enumerated 
above,  we  believe  that  we  do  not  need 
to  include  a  general  population- 
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protection  provision  in  our  Yucca  " 
Mountain  standards.  See  the  Response 
to  Comments  docimient  for  a  fuller 
discussion  of  our  responses  to 
comments  we  received  on  these  issues. 

8.  Is  Our  Rationale  for  the  Period  of 
Compliance  Reasonable  in  Light  of  the 
NAS  Recomihendations? 

Comments/Our  Responses.  Public 
comments  supported  a  compliance 
period  that  ranged  from  10,000  years  to 
a  million  years  and  beyond  (i.e.,  no  time 
limitation).  Most  of  the  comments 
supporting  the  10,000-year  period  were 
concerned  that  such  a  period  was  the 
longest  time  over  which  it  would  be 
possible  to  obtain  meaningful  modeling 
results.  Comments  noted  that  just 
because  performance  assessment  models 
may  be  set  to  run  dose  calculations  to 
times  well  in  excess  of  10.000  years 
does  not  necessarily  mean  that  at  this 
time  the  level  of  confidence  in  the 
reliability  of  these  calculations  remains 
the  same.  Other  comments  noted  that 
because  of  the  unprecedented  nature  of 
compliance  periods  exceeding  10,000 
years,  the  greater  uncertainties  at  such 
times  only  serves  to  complicate  the 
licensing  process  without  providing  a 
clearly  identifiable  increased  benefit  to 
public  health.  A  few  conunenters 
suggested  that  because  there  wiU  likely 
be  radiation  doses  incurred  by 
individuals  beyond  10,000  years,  DOE 
should  calculate  peak  dose,  within  the 
time  period  of  geologic  stability,  and 
include  these  doses  in  the  Yucca 
Moimtain  Environmental  Impact 
Statement.  These  comments  essentially 
supported  the  rationale  upon  which  we 
based  our  final  rule. 

On  the  other  hand,  niunerous 
comments  suggested  that  a  compliance 
period  of  10,000  years  is  not  reasonable. 
They  urged  us  to  extend  the  compliance 
period  beyond  10,000  years  for  a  variety 
of  reasons.  Foremost  among  these 
reasons  is  that  NAS  suggested  a 
compliance  period  that  would  extend  to 
the  time  of  peak  dose  or  risk,  within  the 
period  of  geologic  stability  for  Yucca 
Mountain,  which  it  estimated  could  be 
as  long  as  one  million  years.  The  NAS 
based  its  recommendations  on  scientific 
considerations.  The  NAS  concluded  that 
it  is  possible  to  assess  the  performance 
of  the  repository  over  times  during 
which  the  geologic  system  is  "relatively 
stable"  or  varies  in  a  "boundable 
manner"  (NAS  Report  p.  9).  It  also 
noted  that  policy  considerations  could 
act  to  shorten  this  period.  Other 
conunents  suggested  that  the 
compliance  period  of  the  standard 
should  be  comparable  to  the  hazardous 
lifetime  of  the  materials  to  be  emplaced 
in  the  Yucca  Mountain  repository. 


It  is  unclear  whether  an  assessment  of 
the  disposal  system  based  on  NAS's 
recommendation  for  a  standard  that 
would  apply  to  time  of  peak  dose  within 
the  period  of  geologic  stability  (about 
one  million  years)  would  be  meaningful 
given  the  expected  rigor  of  a  licensing 
process.  As  discussed  above  in  section 
ni.B.l.g.  we  believe  that  the  substantial 
imcertainty  in  projecting  human 
radiation  exposiires  over  extremely  long 
time  periods,  such  as  a  million  years,  is 
imacceptable.  For  example,  analyzing 
long-term  natural  changes  would 
require  unprecedented  performance 
assessment  modeling  of  numerous  and 
different  climate  regimes  including 
several  glacial-interglacial  cycles.  This 
situation  could  require  the  specification 
of  exposure  scenarios  based  on  arbitrary 
assumptions  rather  than  "cautious,  but 
reasonable"  assumptions  rooted  in 
present-day  knowledge.  In  fact,  NAS 
indicated  it  knew  of  no  scientific  basis 
for  identifying  such  scenarios  (NAS 
Report  p.  96).  Another  concern  relates  to 
the  possible  biosphere  conditions  and 
human  behavior.  Even  for  a  period  as 
"short"  as  10,000  years,  it  is  necessary 
to  make  certain  assumptions.  For 
periods  on  the  order  of  one  million 
years,  even  natural  human  evolutionary 
changes  become  a  consideration. 
Regulating  to  such  long  time  periods 
could  become  arbitrary.  Moreover,  NAS 
based  its  time-frame  recommendation 
on  scientific  considerations;  however,  it 
recognized  that  such  a  decision  also  has 
policy  aspects  (NAS  Report  p  56).  The 
NAS  recognized  that  the  existence  of 
these  policy  aspects  might  lead  us  to 
select  an  alternative  more  consistent 
with  previous  Agency  policy.  Indeed, 
we  considered  the  longest  practical 
regulatory  periods  associated  with  other 
Agency  programs,  as  well  as  40  CFR 
part  191.  We  believe  the  imprecedented 
nature  of  a  compliance  period  beyond 
10,000  years  argues  against  imposing 
such  a  long  regulatory  period  here.  Also, 
niunerous  international  disposal 
programs  use  a  lO.OOO-year  compliance 
period.  Many  of  these  same  programs 
have  committed  to  consider  more 
qualitative  evaluations  beyond  10,000 
years.  (See  GAO/RCED-94-172.  1994, 
Docket  No.  A-95-12.  Item  V-A-7. 
Chapter  3  of  the  BID  also  contains 
information  on  international  programs.) 
Of  course,  as  knowledge  and  technical 
capabilities  grow,  this  situation  could 
change  over  time. 

The  hazardous  lifetime  of  radioactive 
waste  is  important;  however,  it  is  but 
one  of  several  factors  that  a  regulator 
must  consider  in  projecting  the 
potential  risks  from  disposal.  Indeed, 
some  of  the  radionuclides  expected  to 


be  in  the  waste  inventory  at  Yucca 
Mountain  have  half-lives  extending  to 
thousands  or  hundreds  of  thousands  of 
years  (and  even  a  million  years  or  more 
in  a  few  cases).  The  ability  of  the 
repository  to  isolate  such  long-lived 
materials  relates  to  the  retardation 
characteristics  of  the  whole 
hydrogeological  system  within  and 
outside  the  repository,  the  effectiveness 
of  engineered  barriers,  the 
characteristics  and  lifestyles  associated 
with  the  potentially  affected  population, 
and  numerous  other  factors  in  addition 
to  the  hazardous  lifetime  of  the 
materials  to  be  disposed. 

With  respect  to  uncertainty  in  the 
projected  peak  dose,  one  commenter 
suggested  that  NRC  should  deny  the 
license  application  if  modeling  results 
show  an  imcertftinty  range  of  five  orders 
of  magnitude  above  the  dose  limit  in  our 
individual-protection  standaid. 
Modeling  results,  and  thefr  associated 
uncertainties,  are  but  a  part  of  the 
complete  record  on  which  NRC  will 
determine  whether  the  disposal  system 
complies  with  40  CFR  part  197.  For  the 
reasons  cited  above,  we  consider  a 
10,000-year  compliance  period,  and  the 
additional  requirement  that  DOE 
calculate  the  peak  dose  beyond  10,000 
years  and  include  this  assessment  in  the 
Yucca  Mountain  Environmental  Impact 
Statement,  to  be  the  most  appropriate 
approach,  given  the  state  of  technology 
and  knowledge  today.  In  addition,  we 
require  DOE  to  provide  a  "reasonable 
expectation"  that  disposal  system 
performance  will  meet  the  standard. 
Calculation  of  doses  to  the  RMEI 
involves  projecting  doses  that  are  within 
a  reasonably  expected  range  rather  than 
projecting  the  most  extreme  case.  This 
approach  is  in  concert  with  NAS's 
recommendations  to  use  "cautious,  but 
reasonable"  assumptions  to  define  who 
is  to  be  protected  (NAS  Report  pp.  5- 
6).  The  degree  of  uncertainty  in  the  dose 
assessments  considered  acceptable  in 
the  licensing  process  is.  in  our  opinion, 
an  implementation  decision  that  should 
be  the  responsibility  of  NRC.  We  believe 
that  we  have  provided  sufficient  detail 
in  the  standard  to  provide  the  context 
needed  to  assure  the  standard  is  applied 
as  we  intend  (see,  e.g.,  our  discussions 
of  "reasonable  expectation"  in  section 
III.B.2.C  and  in  the  Response  to 
Comments  Document  that  accompanies 
this  rule);  however,  the  final  decision 
regarding  the  acceptable  degree  of 
uncertainty  is  NRC's  responsibility. 

For  a  variety  of  technical  and  policy 
reasons,  we  believe  that  a  1 0,000-year 
compliance  period  is  meaningful, 
protective,  practical  to  implement,  and 
will  result  in  a  robust  disposal  system 
protective  for  periods  beyond  10,000 
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years.  In  other  programs  we  have 
regulated  non-radioactive  hazardous 
waste  for  as  long  as  10.000  years. 
Having  a  1 0.000-year  compliance  period 
for  Yucca  Mountain,  in  conjunction 
with  40  CFR  part  191,  ensures  that  SNF, 
HLW,  and  TRU  radioactive  wastes 
disposed  anywhere  in  the  United  States 
must  be  regulated  for  a  lO.OOO-year 
compliance  period. 

9.  Does  Our  Requirement  That  DOE  and 
NRC  Determine  Compliance  with 
§  197.20  Based  Upon  the  Mean  of  the 
Distribution  of  the  Highest  Doses 
Resulting  From  the  Performance 
Assessment  Adequately  Address 
Uncertainties  Associated  With 
Performance  Assessments? 

Comments/Our  Responses.  Comments 
on  this  question  ranged  from  advocating 
that  we  should  use  the  maximally 
exposed  individual  and  "worst-case" 
measiu^s  to  expressing  general 
agreement  with  the  proposed  approach. 
Some  comments  stated  that  any  measure 
applied  to  the  performance  assessments 
should  be  considered  an 
implementation  decision  that  we  should 
leave  to  NRC.  See  the  Response  to 
Comments  document  for  additional 
discussion  of  comments  we  received 
regarding  performance  assessments. 

We  specify  a  compliance  measure  we 
believe  is  reasonable  but  still 
conservative:  the  mean  of  the 
distribution  of  projected  doses  from 
DOE'S  performance  assessments.  The 
primary  reason  we  impose  this 
requirement  is  that  it  provides  a 
necessary  context  for  implementation  of 
the  standard.  In  addition,  we  note  that 
it  is  also  consistent  with  the  approach 
we  implemented  in  certifying  WIPP. 

We  consider  it  necessary  to  supply 
context  for  imderstanding  the  intent  of 
the  standard  to  constrain  and  direct  the 
otherwise  imbounded  range  of 
approaches  to  demonstrating 
compliance  that  could  be  justified  in  the 
absence  of  such  context.  For  example,  it 
would  be  possible  to  use  only  a  small 
nujnber  of  assessments  to  demonstrate 
compliance  if  the  standard  specified 
only  an  exposure  limit.  In  such  a  case, 
the  full  range  of  relevant  site  conditions 
and  processes  might  not  be  considered. 
Further,  the  analyses  and  the  regulatory 
decision  making  might  not  capture  the 
uncertainties  in  projecting  long-term 
performance.  At  the  other  extreme, 
without  a  defined  performance  measiu^, 
endless  and  exhaustive  site 
characterization  studies  and  analyses 
could  be  required.  The  impetus  for  these 
endless  and  exhaustive  studies  and 
analyses  would  be  a  perceived  need  to 
identify  the  most  extreme  "worst-case" 
scenarios  (regardless  of  their  actual 


likelihood  of  occurring).- We  believe  that 
a  thorough  assessment  of  repository 
performance  expectations  should 
examine  the  full  range  of  reasonably 
foreseeable  site  conditions  and  relevant 
processes  expected  during  the 
regulatory  time  frame.  In  making 
quantitative  estimates  of  repository 
performance,  we  believe  that  unrealistic 
or  extreme  situations  or  assumptions 
should  not  dominate  estimates  of 
expected  performance  (see  additional 
discussions  about  "reasonable 
expectation"  in  this  preamble  and  the 
Response  to  Conunents  Document). 
With  these  considerations  in  mind,  we 
believe  that  specifying  a  performance 
measiu^  is  necessary  to  supply  the 
proper  context  for  implementing  the 
standard  in  the  regulatory  process,  as 
well  as  providing  the  applicant  (DOE)  a 
focus  for  its  efforts  to  build  the 
compliance  arguiments  and  supporting 
calculations. 

In  line  with  oiu  use  of  the  term 
"reasonable  expectation,"  the 
fundamental  compliance  measure 
consistent  with  a  literal  mathematical 
interpretation  of  this  term  would  be  the 
mean  value  of  the  distribution  of 
calculated  doses.  However,  as  the  only 
alternative  for  a  compliance  measure, 
the  mean  may  in  some  cases  be 
interpreted  too  restrictively.  In  actuality, 
some  situations  may  result  in  very  high 
dose  estimates  for  situations  that  have 
low  probabilities.  Simply  averaging 
these  "outliers"  into  the  distribution  of 
calculated  dose  estimates  can  bias  the 
mean  levels  that  may  be  unrealistically 
high.  Although  this  is  certainly  a 
conservative  (and  therefore  desirable) 
approach,  its  effects  can  be 
unrealistically  conservative  (not  a 
desirable  situation).  The  result  of  overly 
conservative  effects  is  to  drive 
regulatory  decision  making  on  the  basis 
of  very  low  probability  and  potentially 
unrealistic  situations. 

Because  of  these  potential  situations, 
we  also  proposed  using  the  median  of 
the  expected  range  of  calculated  values 
as  another  interpretation  of  the 
"expected"  situation.  The  median 
(reflecting  a  value  exceeded  half  of  the 
time)  may  be  more  conservative  if  some 
of  the  variables  involved  in  the 
performance  calculations  have  skewed 
distributions.  However,  we  conclude 
that,  in  the  case  of  Yucca  Moimtain.  the 
mean  is  an  appropriate  measure. 

By  specifying  tne  mean  as  the 
performance  measure  and  probability 
limits  for  the  processes  and  events  to  be 
considered  (§  197.36).  and  in  concert 
with  the  intent  of  our  "reasonable 
expectation"  approach  in  general,  we 
have  implied  that  probabilistic 
approaches  for  the  disposal  system 


performance  assessments  are  expected. 
The  probabilistic  approach  is  well 
established  in  DOE's  approach  to 
performance  projections  (see  the  DEIS 
and  Vol.  3  of  the  Viability  Assessment. 
Docket  No.  A-95-12,  Items  V-A-4  and 
V-A-5).  Based  on  DOE's  past  actions 
and  stated  intent,  we  believe  that  DOE 
will  continue  to  follow  this  approach 
and  that,  therefore,  it  is  unnecessary  for 
us  to  specify  additional  requirements  in 
the  standard  to  assure  that  EXDE 
continues  to  follow  this  approach.  We 
also  believe  that  specifying  such 
requirements  could  be  interpreted  to 
exclude  the  use  of  deterministic 
analyses.  These  analyses  can  be  useful 
for  carefully  focused  bounding  analyses 
and  sensitivity  studies.  For  these 
reasons  we  have  specified  only  the 
fundamental  performance  measures  to 
provide  the  context  for  understanding, 
without  additional  qualifications,  the 
intent  of  the  standard  for 
implementation  efforts. 

A  number  of  comments  stated  that, 
though  they  agreed  with  our  selection  of 
performance  measures,  the  choice 
should  be  left  as  an  implementation 
detail  for  NRC.  Relative  to  the 
implementation  question,  we  believe 
that  specifying  the  fundamental 
compliance  measure  is  necessary  as  a 
means  to  supply  the  proper  context  for 
understanding  the  intent  of  the  rule  and 
for  implementation  guidance  as 
explained  above.  We  feel  this  is 
distinctly  different  than  the 
implementation  responsibility  of  NRC. 
as  explained  below. 

We  do  not  believe  that  setting  the 
fundamental  compliance  measure 
intrudes  into  NRC's  implementation 
authority  because  the  primary  task  for 
the  regulatory  authority  is  to  examine 
the  performance  case  put  forward  by 
DOE  to  determine  "how  much  is 
enough"  in  terms  of  the  information  and 
analyses  presented  (i.e.,  how  will  the 
regulatory  authority  determine  when  the 
performance  case  has  been 
demonstrated  with  an  acceptable  level 
of  confidence).  Our  standard  contains 
no  specific  measures  for  that  judgment. 
We  do  not  specify  any  confidence 
measures  for  such  judgments  or 
numerical  analyses.  Also,  we  do  not 
prescribe  analytical  methods  that  must 
be  used  for  {>erformance  assessments, 
quality  assurance  measures  that  must  be 
applied,  statistical  measures  that  define 
the  number  or  complexity  of  analyses 
that  should  be  performed,  or  any 
assurance  measures  in  addition  to  the 
numerical  limits  in  the  standard.  We 
specify  only  that  the  mean  of  the  dose 
assessmentis  must  meet  the  exposure 
limit.  There  are  many  other 
considerations  and  decisions  that 
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describe  the  extent  of  the  assessments  or 
level  of  rigor  necessary  to  ensure  that 
the  mean  is  a  meaningful  measure  upon 
which  a  licensing  decision  can  rest. 
These  considerations  and  decisions 
properly  belong  to  the  implementing 
authority.  For  example,  we  believe 
setting  a  confidence  level  clearly  is  an 
implementation  function  that  should  be 
left  to  NRC;  therefore,  we  make  no 
requirements  in  the  standard  to 
foreclose  NRC's  flexibility  in  setting 
appropriate  confidence  measures.  In  the 
development  of  the  WIPP  certification 
criteria,  where  we  had  both  the 
standard-setting  and  implementing 
authority,  we  did  establish  a  confidence 
measure  (40  CFR  194.55  (d)  and  (0)  in 
addition  to  the  basic  performance 
measure.  We  also  included 
implementation  requirements  in  the 
WffP  certification  criteria,  including 
analytical  approaches  (§  194.55(b)), 
quality  assiuance  requirements 
(§  194.22),  other  assurance  requirements 
(§194.41),  requirements  for  modeling 
techniques  and  assumptions  (§§  194.23 
and  194.25),  and  use  of  peer  review  and 
expert  judgment  {§§  194.26  and  194.27). 
Tliese  requireiaents  go  well  beyond  the 
simple  statement  of  a  compliance 
measiue.  We  did  not  incorporate  a 
similar  level  of  detail  in  the  Yucca 
Moimtain  standards  because  we  believe 
we  must  specify  only  what  is  necessary 
to  provide  the  context  for 
implementation  that  ^4RC  will  execute. 
We  therefore  agree  with  comments  that 
support  our  choice  of  the  performance 
measure,  but  disagree  for  the  reasons 
described  above  that  this  choice  is  an 
intrusion  into  the  implementation 
responsibilities  of  NRC. 

For  the  WIPP  certification,  the 
compliance  measure  selected  for  the 
individual-protection  standard  was  the 
higher  of  the  mean  or  median  of  the 
calculated  distributions  of  doses  from 
releases  (40  CFR  194.55(f)).  The  mean  or 
median  are  reasonably  conservative 
measiues  because  they  are  influenced 
by  high  exposure  estimates  found  when 
analyzing  the  full  range  of  site 
conditions  and  relevant  processes, 
without  being  geared  to  exclusively 
reflect  high-end  results,  as  would  be  the 
case  if  we  selected  as  the  measure  a 
high-end  percentile  of  the  calculated 
dose  distribution  (such  as  the  95th  or 
99th  percentile).  Our  final  rule  for 
Yucca  Moimtain  specifies  only  that  the 
mean  be  used,  as  we  believe  that  it  is 
appropriately  conservative  in  this 
situation. 


10.  Is  the  Single-borehole  Scenario  a 
Reasonable  Approach  To  fudge  the 
Resilience  of  the  Yucca  Mountain 
Disposal  System  Following  Human 
Intrusion?  Are  There  Other  Reasonable 
Scenarios  Which  We  Should  Consider, 
for  Example,  Using  the  Probability  of 
Drilling  Through  a  Waste  Package  Based 
Upon  the  Area  of  the  Package  Versus 
the  Area  of  the  Repository  Footprint  or 
Drilling  Through  an  Emplacement  Drift 
but  not  Through  a  Waste  Package?  Why 
Would  Your  Suggested  Scenario(s)  be  a 
Better  Measure  of  the  Resilience  of  the 
Yucca  Mountain  Disposal  System  than 
the  Proposed  Scenario? 

Comments/Our  Responses.  Comments 
upon  this  question  varied  from 
agreement  that  the  proposed  intrusion 
scenario  is  an  adequate  test  of  repository 
resiliency  to  opinions  that  the  analysis 
of  any  human-intrusion  scenario  would 
be  irrelevant  to  the  Yucca  Moimtain 
setting.  Some  comments  proposed 
alternative  intrusion  scenarios,  most 
commonly  the  use  of  multiple  drilling 
intrusions.  Some  comments  also 
proposed  alternative  ways  of  treating 
the  intrusion  scenario  relative  to 
repository  requirements.  We  also 
received  comments  concerning  other 
aspects  of  the  intrusion  scenario  as  well 
as  in  response  to  the  specific  questions 
asked  above.  Discussion  on  all  the 
issues  raised  in  comments  about  the 
human-intrusion  scenario  appears  in  the 
Response  to  Comments  document. 

Comments  in  favor  of  the  intrusion 
scenario  as  we  framed  it  in  the  proposed 
rule  focused  upon  the  difficulties  in 
defending  any  predictions  about  the 
probability  of  drilling  intrusions 
through  the  repository  and  in  reliably 
predicting  a  hypothetical  drilling 
intrusion  in  any  detail.  These  comments 
echoed  NAS's  conclusions  about  the 
reliability  of  post-closure  institutional 
controls  to  prevent  intrusion,  and  the 
inability  to  make  scientifically 
supportable  predictions  of  the 
probability  of  human-intrusion  events 
over  the  regulatory  period  (NAS  Report 
pp.  104-109).  The  NAS  reasoned  that 
because  it  is  not  possible  to  reliably 
eliminate  the  potential  for  human 
intrusion,  the  only  reasonable  approach 
would  be  to  assume  an  intrusion  occurs 
and  assess  the  consequences  on  disposal 
system  performance.  In  this  light,  NAS 
recommended  that  a  simple  stylized 
drilling  intrusion  through  the  repository 
to  the  underlying  ground  water  table  be 
assessed  as  a  test  of  the  resiliency  of  the 
disposal  system  (NAS  Report  Chap.  4). 
Because  it  is  impossible  to  scientifically 
exclude  the  potential  for  an  intrusion, 
and  because  proposing  the  nature  of  an 
intrusion  is  at  best  speculative,  these 


comments  agreed  that  the  stylized 
approach  that  assumes  an  intrusion  and 
assesses  the  consequences  is 
appropriate.  We  have  followed  the 
NAS's  recommendations  closely  in 
framing  the  human  intrusion  standard. 

Some  comments  on  the  filming  of  the 
intrusion  scenario  proposed  that,  for 
various  reasons,  multiple  intrusions 
should  be  considered,  rather  than 
simply  assuming  one  borehole 
penetration  through  the  repository. 
Because  of  certain  site-specific 
considerations  with  respect  to  Yucca 
Mountain,  and  in  light  of  the  rationale 
underlying  the  NAS  recommendations, 
it  is  not  appropriate  to  modify  the 
scenario  to  include  multiple 
penetrations  through  the  repository.  It  is 
impossible  to  accurately  predict  the 
potential  for  intrusion  in  the  distant 
future.  Therefore,  postulating  multiple 
intrusions  is  just  as  speculative  as 
postulating  a  single  intrusion  at  any 
given  time  or  specific  location  over  the 
repository.  For  this  reason,  NAS 
recommended  that  we  develop  a 
stylized  intrusion  in  our  rulemaking 
(NAS  Report  p.  111).  We  agree  with  this 
recommendation  because  disruption  of 
the  engineered  and  natural  barriers  is  a 
means  through  which  radionuclides  can 
escape  the  repository  and  be  transported 
to  the  accessible  environment  where 
exposures  of  individuals  can  result. 
Therefore,  an  evaluation  of  human- 
intrusion  consequences  is  appropriate 
for  a  repository  standard.  The  NAS  also 
recommended  that  we  define  a  typical 
intrusion  scenario  for  analysis  (NAS 
Report  p.  108)  and  recommended  a 
stylized  approach  to  framing  the 
scenario  (NAS  Report  p.  Ill)  and  a 
consequence  analysis  of  the  scenario 
(NAS  Report  p.  111).  The  intent  of  this 
approach  is  that  the  disposal  system 
should  be  resilient  "to  at  least  moderate 
inadvertent  intrusions"  (NAS  Report  p. 
113).  Scenarios  ranging  from  single 
penetrations  to  many  penetrations 
through  the  repository  over  the 
regulatory  time  period  would  give  a 
very  wide  range  of  results — none  more 
or  less  defensible  than  any  other, 
making  their  use  in  regulatory  decision 
making  ambiguous  at  best.  To  avoid  the 
speculative  aspects  of  defining  intrusion 
scenarios,  we  believe  the  stylized  single 
intrusion  recommended  by  NAS  is 
sufiicient  and  would  provide  a  suitable 
test  of  the  Yucca  Mountain  disposal 
system's  performance. 

Related  comments  offered  opinions 
that  the  prospect  of  drilling  for  water 
resources  at  the  top  of  Yucca  Mountain 
is  not  a  credible  scenario  because 
drilling  for  water  would  be  more 
sensible  in  the  adjacent  valleys.  These 
comments,  however,  did  not  offer 
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alternatives  for  the  drilling  intrusion. 
Rather,  they  stated  or  implied  that  the 
intrusion  scenario  was  unnecessary.  We 
agree  that  drilling  for  water,  or  any  other 
mineral  resources  at  Yucca  Mountain,  is 
unlikely  because  of  the  very  limited 
resource  potential  at  the  site  (see 
Chapter  8  of  the  BID).  However,  as  NAS 
concluded,  it  is  impossible  to  totally 
eliminate  the  possibility  of  intrusion 
(see  Chapter  4  of  the  NAS  Report).  This 
question  again  goes  back  to  the 
difficulty  in  making  defensible 
predictions  about  the  probability  of 
human  activities  over  very  long  time 
periods  and  the  fact  that  intrusion  is  a 
means  through  which  releases,  and 
consequent  exposures,  can  occur. 
Therefore,  it  is  necessary  to  consider  the 
consequences  of  inadvertent  intrusions 
in  a  health-based  standard.  Some 
comments  suggested  that  there  is  a 
strong  possibility  for  deliberate 
intrusion  into  the  repository  to  access 
its  contents  as  possible  resources.  We 
believe  that  there  is  no  useful  purpose 
to  assessing  the  consequences  of 
deliberate  intrusions  because  in  that 
case  the  intruders  would  be  aware  of  the 
risks  and  consequences  and  would  have 
decided  to  assume  the  risks.  This  is 
consistent  with  NAS's  conclusion 
regarding  intentional  intrusion  (NAS 
Report  p.  114). 

Some  comments  stated  that  defining 
the  stylized  scenario  as  we  did 
effectively  makes  the  hiunan-intrusion 
dose  assessment  results  into  design 
constraints  for  the  repository.  We  do  not 
believe  the  stylized  scenario  imposes 
any  design  constraints  because  the 
waste  package  penetration  is  assumed  to 
occur  regardless  of  the  particular  design 
chosen  for  the  waste  package.  Here 
again,  none  of  these  comments  proposed 
alternative  scenarios.  Rather,  they 
simply  questioned  the  basic  relevance  of 
a  human  intrusion  standard.  For  the 
reasons  mentioned  previously,  however, 
we  reiterate  our  belief  that  an  analysis 
of  human-intrusion  is  necessary,  and  we 
also  note  that  NAS  (NAS  Report  p.  108) 
stated  that  "EPA  should  specify  in  its 
standard  a  typical  intrusion  scenario...". 
We  do  not  believe  it  should  be  regarded 
as  a  design  constraint  unless  the  results 
of  the  consequence  analyses  indicate 
that  the  limited  breaching  of  the  natural 
and  engineered  barriers  would  result  in 
the  standard  being  exceeded.  Even 
though  the  probability  of  drilling 
intrusions  may  be  low,  it  is  impossible 
to  unequivocadly  eliminate  them. 
Therefore,  we  agree  with  NAS's 
conclusion  that  the  "repository  should 
be  resilient  to  at  least  modest 
inadvertent  intrusions"  (NAS  Report  p. 
113). 


11.  Is  it  Reasonable  To  Expect  That  the 
Risks  to  Future  Generations  Be  No 
Greater  Than  the  Risks  Judged 
Acceptable  Today? 

Comments/Our  Responses.  Comments 
we  received  upon  this  question  strongly 
favored  the  position  that  we  should  not 
allow  greater  risks  for  future  generations 
than  what  is  judged  to  be  acceptable 
today.  Some  comments  speculated  that 
vsrith  advances  in  medical  technology 
and  other  areas,  the  risks  assessed  today 
most  likely  would  be  less  in  the  future 
because  society  would  be  more  effective 
in  mitigating  the  effects  of  radiation 
exposures.  Some  comments  advised  that 
risks  from  the  disposal  effort  should  be 
reviewed  periodically  so  that  decisions 
could  be  made  about  their  acceptability 
at  a  future  date.  We  believe  we  have  set 
the  standards  conservatively,  but 
reasonably,  and  consistent  with  our 
policies  for  radiation  exposure  frtim 
radioactive  waste  disposal  applications 
and  NAS's  recommendations.  In  this 
regard,  our  standards  apply  over  the 
entire  regulatory  period  of  10,000  years. 
Our  standards  thus  protect  future 
generations  for  a  very  significant  time 
period.  In  addition,  we  require  DOE  to 
calculate  the  peak  dose  to  the  RMEI 
beyond  10,000  years.  Although  our 
standards  do  not  apply  to  the  results  of 
this  calcidation,  this  post-1 0,000-year 
analysis  will  provide  more  complete 
information  regarding  disposal  system 
performance  beyond  10,000  years.  This 
approach  to  the  post- 10, 000-year  period 
is  consistent  with  our  understanding  of 
the  limits  imposed  by  inherent 
uncertainties  in  making  such  long-term 
performance  projections.  The  question 
of  periodic  re-evaluation  of  repository 
performance  is  an  implementation 
question  that  should  be  left  to  the 
discretion  of  NRC. 

12.  What  Approach  Is  Appropriate  for 
Modeling  the  Ground  Water  Flow 
System  Downgradient  From  Yucca 
Mountain  at  the  Scale  (Many  Kilometers 
to  Tens  of  Kilometers)  Necessary  for 
Dose  Assessments  Given  the  Inherent 
Limitations  of  Characterizing  the  Area? 
Is  it  Reasonable  To  Assume  That  There 
Will  be  Some  Degree  of  Mixing  With 
Uncontaminated  Ground  Water  Along 
the  Radionuclide  Travel  Paths  From  the 
Repository? 

Comments/Our  Responses.  Comments 
on  this  question  shared  a  general  theme 
that  we  should  not  be  prescriptive  in 
indicating  a  preference  or  requirement 
for  any  specific  modeling  approach  that 
should  be  used.  Rather,  the  bulk  of  the 
comments  suggested  that  DOE  (the 
organization  responsible  for  developing 
the  license  application)  and  NRC  (the 


authority  responsible  for  the  approval  of 
the  disposal  facility)  should  make  these 
decisions.  We  agree  with  this  general 
theme;  therefore,  our  rule  does  not 
specify  that  DOE  must  use  a  particular 
modeling  approach  to  demonstrate 
compliance  Mrith  the  standards.  We 
believe  that  DOE  and  NRC  should  avoid 
extreme  assumptions  and  approaches 
and  should  identify  and  consider  the 
inherent  uncertainties  in  projecting 
performance  in  the  regulatory  process. 
More  specifically  for  Yucca  Mountain, 
we  believe  that  it  is  necessary  to  avoid 
extreme  modeling  approaches.  One 
example  of  an  extreme  modeling 
approach  is  assuming  the  transportation 
of  releases  from  the  repository  through 
the  natural  barriers  without  mixing  with 
other  ground  waters.  In  this  regard  we 
retained  our  recommendation  that 
"reasonable  expectation"  be  the 
standard  used  to  assess  repository 
performance.  We  have  provided  detail 
in  the  standards  only  to  the  extent 
needed  to  provide  the  context  necessary 
to  assure  that  the  components  of  the 
standards  are  implemented  in  the 
manner  we  intended  when  we 
developed  the  standards.  Ultimately,  it 
is  NRC's  task  to  select  and  apply  the 
appropriate  measure  to  determine 
compliance  with  our  standards. 

1 3.  Which  Approach  for  Protecting 
Ground  Water  in  the  Vicinity  of  Yucca 
Mountain  is  the  Most  Reasonable?  Is 
There  Another  Approach  Which  Would 
be  Preferable  and  Reasonably 
Implementable?  If  so,  Please  Explain  the 
Approach,  Why  It  Is  Preferable,  and 
How  It  Could  Be  Implemented 

Comments/Our  Responses.  We 
received  public  comments  advising  us 
of  a  variety  of  approaches  towards 
protecting  ground  water  in  the  vicinity 
of  Yucca  Mountain.  Two  primary 
approaches  emerged.  One  group  of 
public  comments  suggested  that  an  all- 
pathways,  individual-dose  standard, 
with  no  separate  or  specific  groimd 
water  protection  provisions,  would  be 
fully  protective  of  the  public  health.  On 
the  other  hand,  a  second  set  of  public 
conunents  suggested  that  we  should 
promulgate  separate  ground-water 
protection  standards  applicable  to  the 
Yucca  Mountain  disposal  system.  The 
final  rule  reflects  the  latter  approach. 

We  believe  as  a  matter  of  prudent 
policy  that  ground  water  protection 
standards  are  neither  redundant  nor 
unnecessary  because  they  address 
specific  aspects  of  natural  resource 
protection  not  covered  by  the 
individual-protection  standard.  Rather, 
such  standards  are  complementary  to 
the  public  health  and  safety  standards 
applicable  to  the  Yucca  Mountain 
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disposal  system.  In  particular,  we 
consider  groimd  water  that  is,  or  that 
could  be,  drinking  water  to  be  the  most 
valuable  ground  water  resource.  We 
believe  that  it  deserves  the  highest  level 
of  protection.  At  Yucca  Moimtain,  water 
from  the  aquifer  beneath  the  proposed 
repository  currenUy  serves  as  a  soiirce 
of  drinidng  water  in  communities  20  to 
30  km  south  of  Yucca  Mountain.  This 
aquifer  has  the  potential  to  supply 
drinking  water  to  a  substantially  larger 
population  than  that  presenUy  in  the 
area  (NAS  Report  p.  92). 

Over  the  years,  many  of  our  regulatory 
programs  have  incorporated  the  MCLs 
as  an  important  part  of  our  regidations 
related  to  both  radioactive  and  non- 
radioactive wastes.  This  approach  grew 
out  of  the  development  and 
implementation  of  our  ground  water 
protection  strategy,  "Protecting  the 
Nation's  Groimd-Water:  EPA's  Strategy 
for  the  1990s"  ("the  Strategy,"  Docket 
No.  A-95-12,  Item  II-A-3).  The  use  of 
ground  water  protection  requirements, 
including  the  use  of  MCLs,  is  reflected 
in  our  regulations  pertaining  to 
hazardous  waste  disposal  (40  CFR  part 
264),  municipal  waste  disposal  (40  CFR 
parts  257  and  258).  underground 
injection  control  (UIC)  (40  CFR  parts 
144, 146,  and  148),  and  uranium  mill 
tailings  disposal  (40  CFR  part  192).  We 
also  have  incorporated  the  MCLs  into 
our  generally  applicable  standards  for 
the  disposal  of  SNF,  HLW.  and  TRU 
radioactive  waste  (40  CFR  part  191). 
These  generic  regulations  apply  to  the 
land  disposal  of  these  materials 
everywhere  in  the  United  States  except 
at  Yucca  Mountain.  Extending 
comparable  ground-water  protection 
standards  to  the  proposed  Yucca 
Moimtain  disposal  system  will  assure 
reasonable  and  similar  protections 
wherever  the  disposal  of  SNF,  HLW,  or 
TRU  radioactive  waste  occxirs  in  this 
country. 

In  our  response  to  Question  15,  we 
note  our  concerns  related  to  adopting 
only  an  all-pathways  individual- 
protection  standard  with  no  specific 
groimd-water  protection  provisions.  For 
a  more  detailed  discussion  of  the  issues 
associated  with  these  two  options  (all- 
pathways  with  and  without  separate 
groimd  water  protection),  please  see  the 
Response  to  Comments  dociunent. 


14.  Is  the  10,000-year  Compliance 
Period  for  Protecting  the  RMEI  and 
Ground  Water  Reasonable  or  Should  we 
Extend  the  Period  to  the  Time  of  Peak 
Dose?  If  We  Extend  it.  How  Could  NRC 
Reasonably  Implement  the  Stcmdards 
While  Recognizing  the  Nature  of  the 
Uncertainties  Involved  in  Projecting  the 
Performance  of  the  Disposal  System 
Over  Potentially  Extremely  Long 
Periods? 

Comments/Our  Responses.  As 
discussed  in  the  response  to  Question  8 
above,  comments  both  supported  and 
questioned  our  compliance  period  for 
the  RMEI  and  ground  water  protection 
standards.  Commenters  who  supported 
the  10,000-year  compliance  period 
thought  that  this  time  period  was 
"sufficient"  and  that  it  represented  an 
appropriate  balance  between  long-term 
coverage  and  implementability.  These 
commenters  agreed  with  us  that,  though 
it  is  possible  to  make  longer-term 
calculations,  such  calculations  should 
be  used  only  for  regulatory  insight 
because  of  the  considerable  uncertainty 
involved  in  mating  the  calculations. 
These  comments  support  our  rationale 
and  choice  of  a  10,000-year  compliance 
period  for  protecting  the  RMEI  and 
ground  water. 

Numerous  commenters  suggested  that 
we  should  extend  the  compliance 
period  beyond  10,000  years  for  a  variety 
of  reasons.  Foremost  is  that  NAS 
suggested  a  compliance  period 
extending  up  to  the  time  of  peak  dose 
or  risk,  within  the  period  of  geologic 
stability  for  Yucca  Mountain  (i.e..  up  to 
one  million  years).  Other  commenters 
suggested  that  the  compliance  period 
should  be  comparable  to  the  hazardous 
lifetime  of  the  materials  to  be  emplaced 
in  the  Yucca  Mountain  repository.  As 
indicated  in  our  response  to  Question  8 
above  and  in  section  m.B.l.g.  we  have 
significant  concerns  relating  to  making 
meaningful  projections  of  repository 
performance  over  the  time  periods 
implied  by  NAS's  recommendations. 
These  concerns  extend  to  modeling  the 
time  to  peak  concentration  to  judge 
compliance  with  the  ground  water 
standards,  which  NAS  did  not  explicitly 
consider.  Modeling  of  exposure 
scenarios  and  climatic  conditions  very 
different  from  those  experienced  over 
the  last  10,000  years,  coupled  with  the 
potential  for  human  evolutionary 
changes  over  such  extended  time 
frames,  introduces  tremendous 
uncertainties.  This  situation  may  result 
in  making  arbitrary  assumptions  in 
performance  assessment  modeling, 
rather  than  making  informed  choices 
based  upon  cautious,  but  reasonable, 
assumptions  rooted  in  present-day 


knowledge.  Regarding  the  hazardous 
lifetime  of  the  materials  to  be  emplaced 
in  the  Yucca  Mountain  repository,  it  is 
true  that  there  will  be  radioactive 
materials  remaining  after  the  end  of  the 
10.000-year  regulatory  period. 
Nevertheless,  die  ability  of  a  repository 
to  isolate  such  long-lived  radionuclides 
depends  upon  a  variety  of  other  factors, 
including  the  retardation  characteristics 
of  the  whole  hydrogeological  system 
within  and  outside  of  the  repository,  the 
effectiveness  of  the  engineered  barriers, 
the  characteristics  and  lifestyles 
associated  with  the  potentially  affected 
population,  as  well  as  the  hazardous 
lifetime  of  the  materials  to  be  emplaced 
in  the  repository. 

Although  we  received  numerous 
comments  suggesting  that  10.000  years 
was  insufficient  as  a  compliance  period, 
we  received  little  in  the  way  of 
suggestions  regarding  on  how  to 
reasonably  implement  standards 
covering  these  potentially  very  extended 
time  periods.  For  example,  one 
commenter  suggested  that  we  put  the 
burden  on  NRC  and  DOE  to  develop 
methods  to  estimate,  with  some  degree 
of  certainty,  the  effects  after  10,000 
years  without  explaining  how  the 
agencies  could  achieve  these  results. 
Please  note  that  NAS  specifically 
addressed  this  matter  (NAS  Report,  pp. 
12-13): 

"It  might  be  possible  that  some  of  the 
current  gaps  in  scientific  knowledge  and 
uncertainties  that  we  have  identified  might 
be  reduced  by  future  research  *  *  *. 
Conducting  such  an  appraisal,  however, 
should  not  be  seen  as  a  reason  to  slow  down 
ongoing  research  and  development  programs, 
including  geologic  site  characterization,  or 
the  process  of  establishing  a  standard  to 
protect  public  health." 

We  agree  with  NAS's  conclusion.  We 
expect  more  information  will  be 
developed  in  the  time  between  the 
promulgation  of  this  rule  and  the  NRC 
licensing  decision  to  address  some  of 
the  remaining  uncertainties. 

15.  As  Noted  by  NAS.  Some  Countries 
Have  Individual-Protection  Limits 
Higher  Than  We  Have  Proposed.  In 
Addition.  Other  Federal  Authorities 
Have  suggested  Higher  Individual-dose 
limits  With  No  Separate  Protection  of 
Ground  Water.  Therefore.  We  Request 
Comment  Upon  the  Use  of  an  Annual 
CEDE  of  250  nSv  (25  mrem)  With  No 
Separate  Ground  Water  Protection, 
Including  the  Consistency  of  Such  a 
Limit  With  Our  Ground  Water 
Protection  Policy 

Comments/Our  Responses.  Our 
promulgation  of  only  an  all-pathways, 
individual-protection  standard,  such  as 
25  mrem/yr,  with  no  ground-water 
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protection  provisions,  would  provide  no 
assurance  that  ground  water  resources 
will  be  protected  adequately.  The 
separate  groimd  water  protection 
standards  in  our  rule  will  preserve  the 
integrity  of  the  ground-water  resources 
in  the  vicinity  of  Yucca  Mountain  for 
present  and  future  generations. 

The  all-pathways,  individual- 
protection  standard  is  the  primary 
mechanism  to  protect  public  health 
from  releases  of  radioactivity  from  the 
Yucca  Mountain  repository.  We  believe 
that  an  all-pathways  limit, 
supplemented  with  ground  water 
protection  standards,  provides  complete 
public  health  protection  and  assures 
that  ground  water  resources  will  be  safe 
for  use  by  futiue  generations.  In 
addition,  the  ground  water  resources  in 
the  vicinity  of  Yucca  Mountain  support 
a  diverse  agricultural  community  and 
important  ecological  systems  (e.g.,  the 
endangered  Devil's  Hole  pupfish). 

We  believe  that  separate  ground  water 
protection  standards  designed  to  protect 
the  ground  water  resource  in  the 
vicinity  of  Yucca  Mountain  is  a 
necessary  element  of  our  Yucca 
Mountain  standards.  Our  decision  to 
include  separate  ground  water 
protection  standards  is  a  policy 
decision.  As  explained  in  section  in.B.4 
[How  Does  Our  Rule  Protect  Ground 
Water?),  we  developed  a  ground  water 
protection  strategy  to  guide  Agency 
programs  in  their  efforts  to  prevent 
adverse  effects  on  human  health  and  the 
environment  and  in  protecting  the 
environmental  integrity  of  the  nation's 
ground  water  resources  (see  "The 
Strategy."  Docket  No.  A-95-12,  Item  II- 
A-3).  We  have  employed  groimd  water 
protection  programs  and  standards  in  a 
variety  of  regulatory  programs  for 
hazardous  and  non-hazardous  waste. 
We  also  have  incorporated  ground  water 
protection  standards  in  our  generally 
applicable  disposal  regulations  for  SNF, 
HLW,  and  TRU  radioactive  wastes  (see 
40  CFR  part  191),  and  implemented 
them  at  WIPP.  Incorporation  of  ground 
water  standards  in  our  overall  Yucca 
Moimtain  standards  provides 
consistency  with  other  Agency 
programs  and  assures  consistent 
protection  wherever  SNF,  HLW,  and 
TRU  radioactive  waste  may  be  disposed 
of  in  this  country. 

We  believe  that  both  ground-water 
protection  standards,  incorporating  the 
MCLs  to  protect  ground- water  resources, 
and  an  individual-protection  standard, 
as  embodied  in  an  all-pathways 
standard,  are  complementary  and 
necessary  to  provide  adequate  public 
health  protection  and  protection  of  an 
invaluable  national  natural  resource. 
For  a  more  detailed  discussion  of  the 


issues  associated  with  the  options  for 
the  individual-protection  standard  and 
the  ground-water  protection  standards, 
please  see  the  Response  Jo  Comments 
document. 

1 6.  We  Are  Proposing  To  Require,  in  the 
Individual-Protection  Standard,  That 
DOE  Must  Project  the  Disposal  System 's 
Performance  After  10,000  Years.  Are  the 
Specified  Uses  of  the  Projections 
Appropriate  and  Adequate? 

Comments/Our  Responses.  Some 
comments  supporting  our  10.000-year 
compliance  period  also  endorsed  the 
idea  that  projections  of  the  disposal 
system's  performance  beyond  10.000 
years  would,  among  other  things,  be 
fraught  with  greater  uncertainties  and 
would  not  necessarily  provide  greater 
public  health  protection.  A  few 
comments  supported  our  requirement 
that  DOE  project  doses  beyond  10.000 
years  and  include  the  results  of  these 
projections  in  the  Yucca  Mountain  EIS. 
In  addition,  a  few  comments  suggested 
that  any  post- 10, 000-year  projection 
should  serve  only  to  provide  "regulatory 
insight." 

Comments  supporting  the  use  of  a 
post-1 0,000-year  projection  for 
regulatory  purposes  cited  the  long-term 
hazard  posed  by  the  wastes  planned  for 
Yucca  Mountain,  the  need  to  protect 
future  generations,  and  the  possibility 
that  the  individual  doses  would  exceed 
our  standard  in  the  post- 10, 000-year 
time  frame.  As  indicated  in  our 
response  to  Question  8  above,  we 
considered  these  and  other  issues  in 
determining  that  a  10,000-year 
compliance  period  is  most  appropriate. 
This  compliance  period  is  protective, 
meaningful,  and  practical  to  implement. 
By  also  including  a  post- 10,000-year 
dose  assessment  in  the  EIS.  which 
provides  more  complete  information  on 
long-term  performance,  we  believe  a 
robust  disposal  system  protective  for 
time  periods  beyond  10,000  years  will 
result. 

In  considering  the  appropriate  use  of 
the  post-lO.OOO-year  dose  assessment. 
we  have  had  to  balance  these  very 
difficult  issues.  It  is  possible  to  set 
computer  models  to  run  for  time  periods 
beyond  10,000  years;  however,  this 
approach  does  not  necessarily  result  in 
an  equal  or  higher  level  of  confidence 
that  the  exposed  individuals  will  be 
protected.  As  numerous  comments 
pointed  out,  it  is  likely  that  such  results 
will  contain  greater  uncertainties.  We 
agree  with  these  comments.  Yet,  despite 
these  greater  uncertainties,  such 
assessments  can  be  somewhat 
informative  though  not  necessarily 
reliable  dose  predictions.  We  note,  for 
example,  the  considerations  that 


supported  Sweden's  proposed 
regulations  for  SNF  and  nuclear  waste 
("The  Swedish  Radiation  Protection 
Institute's  Proposed  Regulations 
Concerning  the  Final  Management  of 
Spent  Nuclear  Fuel  or  Nuclear  Waste." 
SSI  Report  97:07.  May  1997,  Docket  No. 
A-95-12.  Item  V-A-11).  Regarding 
long-term  assessments  (beyond  1 .000 
years),  such  studies  "do  not  mean  that 
the  full  protective  capacity  of  the 
repository  can  be  forecasted,  e.g..  on  the 
scale  of  a  million  years  into  the  future. 
However,  studies  of  such  (repository) 
subsystems  can  provide  valuable 
information  without  actually  being 
considered  as  a  prediction  of  doses  to 
living  organisms'  (Id.  at  11).  We  believe 
that  requiring  DOE  to  include  a  post- 
10, 000-year  dose  assessment  in  the  EIS 
is  an  appropriate  means  to  address  the 
issues  associated  with  such  long-term 
impacts.  We  note  that  in  our  proposal, 
we  stated  that  "NRC  is  not  to  use"  post- 
10,000-year  results  in  assessing 
compliance  with  the  individual- 
protection  standard.  However,  in  its 
comments  on  our  proposal.  NRC  stated 
that,  if  DOE  uses  post-lO.OOO-year 
results  to  bolster  its  compliance  case, 
"the  Commission  should  not  be 
constrained  from  considering  such 
information"  (Docket  No.  A-95-12.  Item 
II-D-92).  We  agree.  At  the  very  least, 
more  complete  information  on  long- 
term  disposal  system  performance  will 
be  available.  In  addition,  during  this 
time,  the  repository  design  will  become 
more  clearly  defined  by  new 
information.  For  more  extensive 
discussions  of  this  issue,  please  see  our 
response  to  Question  8  above  and  the 
Response  to  Comments  document. 

VI.  Severability 

As  discussed  above  at  Section  m.B.l, 
the  purpose  of  the  Individual  Protection 
Standard  is  to  protect  public  health  and 
safety.  As  discussed  in  Section  III.B.4. 
the  Ground  Water  Protection  Standard 
serves  two  purposes.  First,  it  protects 
the  ground  water  resource.  Second,  by 
protecting  that  resource,  the  Ground 
Water  Protection  Standard  also  furthers 
the  goal  of  public  health  and  safety. 
Consistent  with  the  recommendations  of 
the  National  Academy  of  Sciences,  the 
Individual  Protection  Standard  is 
adequate  in  itself  to  protect  public 
health  and  safety.  In  addition.  EPA  is 
adopting  the  Ground  Water  Protection 
Standard  in  its  discretion  in  order  to 
provide  additional  protection  to  the 
vital  ground  water  resource,  and  in  so 
doing,  is  also  providing  an  extra 
measure  of  public  health  and  safety 
protection.  Thus,  notwithstanding  that 
the  Individual  Protection  and  Ground 
Water  Standards  have  coincident 
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compliance  points  and,  as  implemented 
by  NRC,  may  have  other  similarities, 
these  two  provisions  are  wholly 
severable. 

VI.  Regulatory  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866  [58 
Federal  Register  51735  (October  4. 
1993)),  the  Agency  must  determine 
whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Executive  Order 
12866  defines  a  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  effect  upon  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or  state, 
local,  or  tribal  governments  or  communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

In  accordance  with  the  terms  of 
Executive  Order  12866,  EPA  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  legal  or 
policy  issues  arising  out  of  the  specific 
legal  mandate  of  Section  801  of  the 
Energy  Policy  Act  of  1992.  Thus,  this 
action  was  submitted  to  OMB  for 
review. 

In  accordance  with  the  terms  of 
Exeputive  Order  12866,  EPA  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  legal  or 
policy  issues  arising  out  of  the  specific 
legal  mandate  of  Section  801  of  the 
Energy  Policy  Act  of  1992.  Thus,  this 
action  was  submitted  to  OMB  for 
review.  Any  changes  to  the  rule  that 
were  made  in  response  to  OMB 
suggestions  or  recommendations  have 
been  documented  in  the  public  record. 

B.  Executive  Order  12898 

Executive  Ordefr  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  And 
Low-income  Populations 
(Environmental  Justice),"  directs  us  to 
incorporate  environmental  justice  as 
part  of  our  overall  mission  by 
identifying  and  addressing 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 


of  programs,  policies,  and  activities 
upon  minority  populations  and  low- 
income  populations. 

We  find  no  disproportionate  impact 
in  the  outcome  of  this  rulemaking.  No 
plan  has  thus  been  devised  to  address 
a  disproportionate  impact. 

C.  Executive  Order  13045 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  upon  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  upon  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  that  we  considered. 

As  discussed  in  the  preamble  in 
sections  II.C  and  III.B.l.a,  the  primary 
risk  factor  considered  in  our  risk 
assessment  is  incidence  of  fatal  cancer. 
We  have  derived  a  risk  value  for  the 
onset  of  fatal  cancer  that  considers 
children,  since  it  is  an  overall  average 
risk  value  (see  Chapter  6  of  the  BID  for 
more  details)  that  includes  all  ages  from 
birth  onward,  all  exposiue  pathways, 
both  genders,  and  most  radionuclides. 
We  do  note  that  the  risk  factor  does  not 
include  the  fetus.  However,  we  believe 
that  the  risk  of  fatal  cancer  per  unit  dose 
incurred  by  the  imbom  is  similar  to  that 
for  those  who  have  been  bom,  but  the 
exposing  period  is  very  short  compared 
to  the  rest  of  the  individual's  average 
lifetime,  so  the  risk  of  fatal  cancer  to  the 
unborn  is  proportionately  lower  and 
does  not  have  a  significant  impact  upon 
the  overall  risk  of  fatal  cancer  incurred 
by  an  individual  over  a  lifetime.  (See 
Chapter  6  of  the  BID  for  more  discussion 
of  the  risk  of  fatal  cancer  resulting  from 
in  utero  exposiu-e.) 

Therefore,  this  final  rule  is  not  subject 
to  Executive  Order  13045  because  we  do 
not  have  reason  to  believe  the 
environmental  health  risks  or  safety 
risks  addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

D.  Executive  Order  13084 

On  January  1,  2001,  Executive  Order 
1 3084  was  superseded  by  Executive 
Order  13175.  However,  this  rule  was 
developed  when  Executive  Order  13084 
was  still  in  force,  and  so  tribal 
considerations  were  addressed  under 
Executive  Order  13084. 

Under  Executive  Order  13084, 
"Consultation  and  Coordination  with 


Indian  Tribal  Governments,"  we  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  upon  those  conmnmities,  unless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  the  tribal 
governments,  or  we  consult  with  those 
governments.  If  we  comply  by 
consulting.  Executive  Order  1 3084 
requires  us  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  out  prior  consultation  with 
representatives  of  affected  tribal 
govenmients,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
1 3084  requires  us  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  imiquely 
affect  their  communities." 

The  radiological  protection  standards 
promulgated  by  today's  nde  are 
applicable  solely  and  exclusively  to  the 
Department  of  Energy's  potential  storage 
and  disposal  facility  at  Yucca  Mountain. 
Therefore,  this  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  impose  any 
direct  compliance  costs  on  such 
communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

E.  Executive  Order  13132 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu'e 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 
Nonetheless,  in  developing  its  proposed 
rule  EPA  held  public  meetings  in 
Nevada  and  Washington,  D.C.  during 
which  comment  was  received  from  and 
discussions  were  had  with 
representatives  from  the  State  of  Nevada 
and  various  county  officials.  EPA  also 
had  informal  meetings  with  State  and 
local  officials  to  apprise  them  of  the 
status  of  the  rulemaking. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  us  to  use  voluntary'  consensus 
standards  in  our  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procediu"es,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  us  to 
provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

In  our  proposd,  we  requested  public 
comment  on  potentially  applicable 
voluntary  consensus  standards  that 
would  be  appropriate  for  inclusion  in 
the  Yucca  Mountain  rule.  We  received 
no  comments  on  this  aspect  of  the  rule. 
The  closest  analogy  to  consensus 
standards  for  radioactive  waste  disposal 
facilities  are  our  regulations  at  40  CFR 
part  191.  As  discussed  above  in  this 
preamble.  Congress  expressly  prohibited 
the  application  of  the  40  CFR  part  191 
standards  to  the  Yucca  Mountain 
disposal  facility,  and,  therefore,  the 
standards  promulgated  today  are  site- 
specific  standards  developed  solely  for 
application  to  the  Yucca  Moimtain 
disposal  facility. 

G.  Paperwork  Reduction  Act 

We  have  determined  that  this  rule 
contains  no  information  collection 
requirements  within  the  scope  of  the 
Paperwork  Reduction  Act.  42  U.S.C. 
3501-20. 

H.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804, 
however,  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procedure, 
or  practice  that  do  not  substantially 
affect  the  right  or  obligations  of  non- 
agency  parties.  (5  U.S.C.  804(3))  The 
EPA  is  not  required  to  submit  a  rule 
report  regarding  today's  action  under 
section  801  because  this  is  a  rule  of 
particular  applicability. 

/.  Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA,  Public  Law 
104-4)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  upon  state, 
local,  and  tribal  governments  and  the 
private  sector.  Under  section  202  of 
UMRA.  we  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  /ear.  Before  we 
promulgate  a  rule  for  which  a  written 
statement  is  needed,  section  205  of 
UMRA  generally  requires  us  to  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costiy,  most  cost-effective, 
or  least  burdensome  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  as  to  why  that 
alternative  was  not  adopted.  Before  we 
establish  any  regulatory  requirements 
that  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  we  must  develop,  under 
section  203  of  UMRA.  a  small- 
govemment-agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  goverimients 
to  have  meaningful  and  timely  input 
into  the  development  of  regulatory 
proposals  with  significant  Federal 
intergoverrunental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 


Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Tide  11  of  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  final  rule 
promulgates  radiological  protectiou 
standards  applicable  solely  and 
exclusively  to  the  Department  of 
Energy's  potential  storage  and  disposal 
facility  at  Yucca  Mountain.  The  rule 
imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  UMRA. 

/.  Executive  Order  13211 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  (66  FR  28355 
(May  22.  2001)),  provides  that  agencies 
shall  prepare  and  submit  to  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  a 
Statement  of  Energy  Effects  for  certain 
actions  identified  as  "significant  energy 
actions."  Section  4(b)  of  Executive 
Order  13211  defines  "significant  energy 
actions"  as  "any  action  by  an  agency 
(normally  published  in  the  Federal 
Register)  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule  or  regulation,  including 
notices  of  inquiry,  advance  notices  of 
proposed  rulemaking,  and  notices  of 
proposed  rulemaking:  (l)(i)  That  is  a 
significant  regulatory  action  under 
Executive  Order  12866  or  any  successor 
order,  and  (ii)  is  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy:  or  (2)  that 
is  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action." 

We  have  not  prepared  a  Statement  of 
Energy  Effects  because  this  rule  is  not  a 
significant  energy  action,  as  defined  in 
Executive  Order  13211.  While  Uiis  rule 
is  a  significant  regulatory  action  under 
Executive  Order  12866,  we  have 
determined  that  it  is  not  likely  to  have 
an  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

List  of  Subjects  in  40  CFR  Part  197 

Environmental  protection.  High-level 
radioactive  waste  Nuclear  energy. 
Radiation  protection.  Radionuclides. 
Spent  nuclear  fuel.  Uranium,  Waste 
treatment  and  disposal. 

Dated:  June  5.  2001. 
Christine  Todd  Whitman, 

Administrator. 

The  Environmental  Protection  Agency 
is  adding  a  new  part  197  to  Subchapter 
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F  of  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations,  as  follows: 

Subchapter  F— Radiation  Protection 
Programs 

PART  197— PUBLIC  HEALTH  AND 
ENVIRONMENTAL  RADIATION 
PROTECTION  STANDARDS  FOR 
YUCCA  MOUNTAIN,  NEVADA 

Subpart  A— Public  Health  and 
Environmental  Standards  for  Storage 

Sec. 

197.1  What  does  subpart  A  cover? 

197.2  What  definitions  apply  in  subpart  A? 

197.3  How  is  subpart  A  implemented? 

197.4  What  standard  must  DOE  meet? 

197.5  When  will  this  part  take  effect? 

Subpart  B— Public  Health  and 
Environmental  Standards  for  Disposal 

197.1 1  What  does  subpart  B  cover? 

197.12  What  definitions  apply  in  subpart  B? 

197.13  How  is  subpart  B  implemented? 

197.14  What  is  a  reasonable  expectation? 

197.15  How  must  DOE  take  into  account 
the  changes  that  will  occur  during  the 
10,000  years  after  disposal? 

Individual-Protection  Standard 

197.20  What  standard  must  DOE  meet? 

197.21  Who  is  the  reasonably  maximally 
exposed  individual? 

Human-Intrusion  Standard  197.25  What 
standard  must  DOE  meer? 

197.26  What  are  the  circumstances  of  the 
human  intrusion? 

Ground  Water  Protection  Standards 

197.30  What  standards  must  DOE  meet? 

197.31  What  is  a  representative  volume? 

Additional  Provisions 

197.35  What  other  projections  must  DOE 
make? 

197.36  Are  there  limits  on  what  DOE  must 
consider  in  the  performance 
assessments? 

197.37  Can  EPA  amend  this  rule? 

197.38  Are  The  Individual  Protection  and 
Ground  Water  Protection  Standards 
Severable? 

Authority:  Sec.  801.  Pub.  L.  102-486. 106 
Stat.  2921. 42  U.S.C.  10141  n. 

Subpart  A— Public  Health  and 
Environmental  Standards  for  Storage 

f  187.1    What  does  subpart  A  cover? 

This  subpart  covers  the  storage  of 
radioactive  material  by  DOE  in  the 
Yucca  Mountain  repository  and  on  the 
Yucca  Mountain  site. 

%19TJ2    What  definitions  apply  In  subpart 
A? 

Annual  committed  effective  dose 
equivalent  means  the  effective  dose 
equivalent  received  by  an  individual  in 
one  year  from  radiation  soiuces  external 
to  the  individual  plus  the  committed 
effective  dose  equivalent. 

Committed  effective  dose  equivalent 
means  the  effective  dose  equivalent 


received  over  a  period  of  time  (e.g.,  30 
years,),  as  determined  by  NRC,  by  an 
individual  from  radionuclides  internal 
to  the  individual  following  a  one-year 
intake  of  those  radionuclides. 

DOE  means  the  Department  of  Energy. 

Effective  dose  equivalent  means  the 
sum  of  the  products  of  the  dose 
equivalent  received  by  specified  tissues 
following  an  exposure  of,  or  an  intake 
of  radionuclides  into,  specified  tissues 
of  the  body,  multiplied  by  appropriate 
weighting  factors. 

EPA  means  the  Environmental 
Protection  Agency. 

General  environment  means 
everywhere  outside  the  Yucca  Mountain 
site,  the  Nellis  Air  Force  Range,  and  the 
Nevada  Test  Site. 

High-level  radioactive  waste  means: 

(1)  The  highly  radioactive  material 
resulting  from  the  reprocessing  of  spent 
nuclear  fuel,  including  liquid  waste 
produced  directly  in  reprocessing  and 
any  solid  material  derived  from  such 
liquid  waste  that  contains  fission 
products  in  sufficient  concentrations; 
and 

(2)  Other  highly  radioactive  material 
that  the  Commission,  consistent  with 
existing  law,  determines  by  rule 
requires  permanent  isolation. 

Member  of  the  public  means  anyone 
who  is  not  a  radiation  worker  for 
purposes  of  worker  protection. 

NRC  means  the  Nuclear  Regulatory 
Commission. 

Radioactive  material  means  matter 
composed  of  or  containing 
radionuclides  subject  to  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2014  et  seq.].  Radioactive 
material  includes,  but  is  not  limited  to, 
high-level  radioactive  waste  and  spent 
-  nuclear  fuel. 

Spent  nuclear  fuel  means  fuel  that  has 
been  withdrawn  from  a  nuclear  reactor 
following  irradiation,  the  constituent 
elements  of  which  have  not  been 
separated  by  reprocessing. 

Stomge  means  retention  (and  any 
associated  activity,  operation,  or  process 
necessary  to  carry  out  successful 
retention)  of  radioactive  material  with 
the  intent  or  capability  to  readily  access 
or  retrieve  such  material. 

Yucca  Mountain  repository  means  the 
excavated  portion  of  the  facility 
constructed  underground  within  the 
Yucca  Mountain  site. 

Yucca  Mountain  site  means: 

(1)  The  site  recommended  by  the 
Secretary  of  DOE  to  the  President  under 
section  112(b)(1)(B)  of  the  Nuclear 
Waste  Policy  Act  of  1982  (42  U.S.C. 
10132(b)(1)(B))  on  May  27, 1986;  or 

(2)  The  area  under  the  control  of  DOE 
for  the  use  of  Yucca  Mountain  activities 
at  the  time  of  licensing,  if  the  site 


designated  imder  the  Nuclear  Waste 
Policy  Act  is  amended  by  Congress  prior 
to  the  time  of  licensing. 

§  1 97.3    How  is  subpart  A  Implentented? 

The  NRC  implements  this  subpart  A. 
The  DOE  must  demonstrate  to  NRC  that 
normal  operations  at  the  Yucca 
Mountain  site  will  and  do  occur  in 
compliance  with  this  subpart  before 
NRC  may  grant  or  continue  a  license  for 
DOE  to  receive  and  possess  radioactive 
material  within  the  Yucca  Mountain 
site. 

§  1 97.4    What  standard  must  DOE  meet? 

The  EKDE  must  ensure  that  no  member 
of  the  public  in  the  general  environment 
receives  more  than  an  annual 
committed  effective  dose  equivalent  of 
150  microsieverts  (15  millirems)  frt)m 
the  combination  of: 

(a)  Management  and  storage  (as 
defined  in  40  CFR  191.2)  of  radioactive 
material  that: 

(1)  Is  subject  to  40  CFR  191.3(a);  and 

(2)  Occurs  outside  of  the  Yucca 
Mountain  repository  but  within  the 
Yucca  Mountain  site;  and 

(b)  Storage  (as  defined  in  §  197.2)  of 
radioactive  material  inside  the  Yucca 
Mountain  repository. 

S 1 97.5    When  will  this  part  take  effect? 

The  standards  in  this  part  take  effect 
on  July  13.  2001. 

Subpart  B— Public  Health  and 
Environmental  Standards  for  Disposal 

S 1 97.1 1    What  does  subpart  B  cover? 

This  subpart  covers  the  disposal  of 
radioactive  material  in  the  Yucca 
Moimtain  repository  by  DOE. 

§  1 97.1 2    What  definttions  apply  in  subpart 
B? 

All  definitions  in  subpart  A  of  this 
part  and  the  following: 

Accessible  environment  means  any 
point  outside  of  the  controlled  area, 
including: 

(1)  The  atmosphere  (including  the 
atmosphere  above  the  surface  area  of  the 
controlled  area); 

(2)  Land  surfaces; 

(3)  Surface  waters; 

(4)  Oceans;  and 

(5)  The  lithosphere. 
Aquifer  means  a  water-bearing 

underground  geological  formation, 
group  of  formations,  or  part  of  a 
formation  (excluding  perched  water 
bodies)  that  can  yield  a  significant 
amount  of  ground  water  to  a  well  or 
spring. 

Bamer  means  any  material,  structtire. 
or  feattire  that,  for  a  period  to  be 
determined  by  NRC,  prevents  or 
substantially  reduces  the  rate  of 
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movement  of  water  or  radionuclides 
from  the  Yucca  Mountain  repository  to 
the  accessible  environment,  or  prevents 
the  release  or  substantially  reduces  the 
release  rate  of  radionuclides  from  the 
waste.  For  example,  a  barrier  may  be  a 
geologic  feature,  an  engineered 
structure,  a  canister,  a  waste  form  with 
physical  and  chemical  characteristics 
that  significantly  decrease  the  mobility 
of  radionuclides,  or  a  material  placed 
over  and  around  the  waste,  provided 
that  the  material  substantially  delays 
movement  of  water  or  radionuclides. 
Controlled  area  means: 

(1)  The  surface  area,  identified  by 
passive  institutional  controls,  that 
encompasses  no  more  than  300  square 
kilometers.  It  must  not  extend  farther: 

(a)  South  than  36°  40'  13.6661'  north 
latitude,  in  the  predominant  direction  of 
ground  water  flow;  and 

(b)  Than  five  kilometers  bom  the 
repository  footprint  in  any  other 
direction;  and 

(2)  The  subsurface  underlying  the 
surfece  area. 

Disposal  means  the  emplacement  of 
radioactive  material  into  the  Yucca 
Mountain  disposal  system  with  the 
intent  of  isolating  it  for  as  long  as 
reasonably  possible  and  with  no  intent 
of  recovery,  whether  or  not  the  design 
of  the  disposal  system  permits  the  ready 
recovery  of  the  material. 

Disposal  of  radioactive  material  in  the 
Yucca  Mountain  disposal  system  begins 
when  all  of  the  ramps  and  other 
openings  into  the  Yucca  Mountain 
repository  are  sealed. 

Ground  water  means  water  that  is 
below  the  land  surfoce  and  in  a 
saturated  zone. 

Human  intrusion  means  breaching  of 
any  portion  of  the  Yucca  Mountain 
disposal  system,  within  the  repository 
footprint,  by  any  human  activity. 

Passive  institutional  controls  means: 

(1)  Markers,  as  permanent  as 
practicable,  placed  on  the  Earth's 
sur&ce; 

(2)  Public  records  and  archives; 

(3)  Government  ownership  and 
regulations  regarding  land  or  resource 
use;  and 

(4)  Other  reasonable  methods  of 
preserving  knowledge  about  the 
location,  design,  and  contents  of  the 
Yucca  Moimtain  disposal  system. 

Peak  dose  means  me  highest  annual 
committed  effective  dose  equivalent 
projected  to  be  received  by  the 
reasonably  maximally  exposed 
individual. 

Performance  assessment  means  an 
analysis  that: 

(l)  Identifies  the  features,  events, 
processes,  (except  human  intrusion), 
and  sequences  of  events  and  processes 


(except  human  intrusion)  that  might 
affect  the  Yucca  Mountain  disposal 
system  and  their  probabilities  of 
occurring  during  10.000  years  after 
disposal; 

(2)  Examines  the  effects  of  those 
features,  events,  processes,  and 
sequences  of  events  and  processes  upon 
the  performance  of  the  Yucca  Mountain 
disposal  system;  and 

(3)  Estimates  the  annual  committed 
effective  dose  equivalent  incurred  by 
the  reasonably  maximally  exposed 
individual,  including  the  associated 
tmcertainties,  as  a  result  of  releases 
caused  by  all  significant  features, 
events,  processes,  and  sequences  of 
events  and  processes,  weighted  by  their 
probability  of  occurrence. 

Period  of  geologic  stability  means  the 
time  during  which  the  variability  of 
geologic  characteristics  and  their  futtue 
behavior  in  and  around  the  Yucca 
Moimtain  site  can  be  bounded,  that  is, 
they  can  be  projected  within  a 
reasonable  range  of  possibilities. 

Plume  of  contamination  means  that 
volume  of  ground  water  in  the 
predominant  direction  of  ground  water 
flow  that  contains  radioactive 
contamination  from  releases  from  the 
Yucca  Mountain  repository.  It  does  not 
include  releases  from  any  other 
potential  sources  on  or  near  the  Nevada 
Test  Site. 

Repository  footprint  means  the 
outline  of  the  outermost  locations  of 
where  the  waste  is  emplaced  in  the 
Yucca  Mountain  repository. 

Slice  of  the  plume  means  a  cross- 
section  of  the  plume  of  contamination 
with  sufficient  thickness  parallel  to  the 
prevalent  direction  of  flow  of  the  plume 
that  it  contains  the  representative 
volume. 

Total  dissolved  solids  means  the  total 
dissolved  (filterable)  solids  in  water  as 
determined  by  use  of  the  method 
specified  in  40  CFR  part  136. 

Undisturbed  performance  means  that 
human  intrusion  or  the  occurrence  of 
unlikely  natural  features,  events,  and 
processes  do  not  disturb  the  disposal 
system. 

Undisturbed  Yucca  Mountain 
disposal  system  means  that  the  Yucca 
Mountain  disposal  system  is  not 
affected  by  human  intrusion. 

Waste  means  any  radioactive  material 
emplaced  for  disposal  into  the  Yucca 
Mountain  repository. 

Well-capture  zone  means  the  volume 
from  which  a  well  pumping  at  a  defined 
rate  is  withdrawing  water  from  an 
aquifer.  The  dimensions  of  the  well- 
capture  zone  are  determined  by  the 
piunping  rate  in  combination  with 
aquifer  characteristics  assumed  for 
calculations,  such  as  hydraulic 


conductivity,  gradient,  and  the  screened 
interval. 

Yucca  Mountain  disposal  system 
means  the  combination  of  underground 
engineered  and  natural  barriers  within 
the  controlled  area  that  prevents  or 
substantially  reduces  releases  from  the 
waste. 

1197.13    How  is  subpart  B  implememed? 
The  NRC  implements  this  subpart  B. 
The  DOE  must  demonstrate  to  NRC  that 
there  is  a  reasonable  expectation  of 
compliance  with  this  subpart  before 
NRC  may  issue  a  license,  hi  the  case  of 
the  specific  numerical  requirements  in 
§  197.20  of  this  subpart,  and  if 
performance  assessment  is  used  to 
demonstrate  compliance  with  the 
specific  numerical  requirements  in 
§§  197.25  and  197.30  of  this  subpart. 
NRC  will  determine  compliance  based 
upon  the  mean  of  the  distribution  of 
projected  doses  of  DOE's  performance 
assessments  which  project  the 
performance  of  the  Yucca  Mountain 
disposal  system  for  10,000  years  after 
disposal. 


f  197.14    WhMlsai 
expectation? 

Reasonable  expectation  means  tha» 
NRC  is  satisfied  that  compliance  will  be 
achieved  based  upon  the  full  record 
before  it.  Characteristics  of  reasonable 
expectation  include  that  it: 

(a)  Requires  less  than  absolute  proof 
because  absolute  proof  is  impossible  to 
attain  for  disposal  due  to  the 
uncertainty  of  projecting  long-term 
performance; 

(b)  Accounts  for  the  inherently  greater 
uncertainties  in  making  long-term 
projections  of  the  performance  of  the 
Yucca  Mountain  disposal  system; 

(c)  Does  not  exclude  important 
parameters  from  assessments  and 
analyses  simply  because  they  are 
difficult  to  precisely  quantify  to  a  high 
degree  of  confidence;  and 

(d)  Focuses  performance  assessments 
and  analyses  upon  the  full  range  of 
defensible  and  reasonable  parameter 
distributions  rather  than  only  upon 
extreme  physical  situations  and 
parameter  values. 

f  197.15  How  must  DOE  tales  into  account 
the  changes  that  will  occur  during  ttte  next 
10,000  years  after  disposal? 

The  DOE  should  not  project  changes 
in  society,  the  biosphere  (other  than 
climate),  human  biology,  or  increases  or 
decreases  of  human  knowledge  or 
technology.  In  all  analyses  done  to 
demonstrate  compliance  with  this  part. 
DOE  must  assume  that  all  of  those 
factors  remain  constant  as  they  are  at 
the  time  of  license  application 
submission  to  NRC.  However,  DOE  must 
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vary  factors  related  to  the  geology, 
hydrology,  and  climate  based  upon 
cautious,  but  reasonable  assumptions  of 
the  changes  in  these  factors  that  could 
affect  the  Yucca  Mountain  disposal 
system  over  the  next  10,000  years. 

Individual-Protection  Standard 

§  197.20    Wliat  standard  must  DOE  meet? 

The  DOE  must  demonstrate,  using 
performance  assessment,  that  there  is  a 
reasonable  expectation  that,  for  10,000 
years  following  disposal,  the  reasonably 
maximally  exposed  individual  receives 
no  more  than  an  annual  committed 
effective  dose  equivalent  of  150 
microsieverts  (15  millirems)  from 
releases  from  the  undisturbed  Yucca 
Mountain  disposal  system.  The  DOE's 
analysis  must  include  all  potential 
pathways  of  radionuclide  transport  and 
exposure. 

§  197.21    Who  is  the  reesonabiy  maximally 
expoeed  individual? 

The  reasonably  maximally  exposed 
individual  is  a  hypothetical  person  who 
meets  the  following  criteria: 

(a)  Lives  in  the  accessible 
environment  above  the  highest 
concentration  of  radionuclides  in  the 
plume  of  contamination: 

(b)  Has  a  diet  and  living  style, 
representative  of  the  people  who  now 
reside  in  the  Town  of  Amargosa  Valley, 
Nevada.  The  DOE  must  use  projections 
based  upon  siuveys  of  the  people 
residing  in  the  Town  of  Amargosa 
Valley,  Nevada,  to  determine  their 
oirrent  diets  and  living  styles  and  use 
the  mean  values  of  these  factors  in  the 
assessments  conducted  for  §§  197.20 
and  197.25;  and 

(c)  Drinks  2  liters  of  water  per  day 
from  wells  drilled  into  the  ground  water 


at  the  location  specified  in  paragraph  (a) 
of  this  section. 

Human-Intrusion  Standard 

§197.25    What  standard  must  DOE  meet? 

The  DOE  must  determine  the  earliest 
time  after  disposal  that  the  waste 
package  would  degrade  sufficiently  that 
a  human  intrusion  (see  §  197.26)  cotdd 
occiir  without  recognition  by  the' 
drillers.  The  DOE  must: 

(a)  If  complete  waste  package 
penetration  is  projected  to  occur  at  or 
before  10,000  years  after  disposal: 

(1)  Demonstrate  that  there  is  a 
reasonable  expectation  that  the 
reasonably  maximally  exposed 
individual  receives  no  more  than  an 
annual  committed  effective  dose 
equivalent  of  150  microsieverts  (15 
millirems)  as  a  residt  of  a  human 
intrusion,  at  or  before  10,000  years  after 
disposal.  The  analysis  must  include  all 
potential  environmental  pathways  of 
radionuclide  transport  and  exposure: 
and 

(2)  If  expostues  to  the  reasonably 
maximally  exposed  individual  occtir 
more  than  10,000  years  after  disposal, 
include  the  resiUts  of  the  analysis  and 
its  bases  in  the  enviroiunental  impact 
statement  for  Yucca  Mountain  as  an 
indicator  of  long-term  disposal  system 
performance:  and 

(b)  Include  the  results  of  the  analysis 
and  its  bases  in  the  environmental 
impact  statement  for  Yucca  Moimtain  as 
an  indicator  of  long-term  disposal 
system  performance,  if  the  intrusion  is 
not  projected  to  occur  before  10,000 
years  after  disposal. 


§197.26    What  are  the  circumstances  of 
the  human  intrusion? 

For  the  purposes  of  the  analysis  of 
human  intrusion,  DOE  must  make  the 
following  assumptions: 

(a)  There  is  a  single  hiunan  intrusion 
as  a  result  of  exploratory  drilling  for 
ground  water: 

(b)  The  intruders  drill  a  borehole 
directly  through  a  degraded  waste 
package  into  the  uppermost  aquifer 
imderlying  the  Yucca  Mountain 
repository: 

(c)  The  drillers  use  the  common 
techniques  and  practices  that  are 
currently  employed  in  exploratory 
drilling  for  ground  water  in  the  region 
surrounding  Yucca  Moimtain; 

(d)  Careful  sealing  of  the  borehole 
does  not  occur,  instead  natural 
degradation  processes  gradually  modify 
the  borehole: 

(e)  Only  releases  of  radionuclides  that 
occur  as  a  result  of  the  intrusion  and 
that  are  transported  through  the 
residting  borehole  to  the  saturated  zone 
are  projected;  and 

(f)  No  releases  are  included  which  are 
caused  by  imlikely  natural  processes 
and  events. 

Ground  Water  Protection  Standards 

§197.30    What  standards  must  DOE  meet? 
The  DOE  must  demonstrate  that  there 
is  a  reasonable  expectation  that,  for- 
10,000  years  of  imdisturbed 
performance  after  disposal,  releases  of 
radionuclides  from  waste  in  the  Yucca 
Mountain  disposal  system  into  the 
accessible  environment  will  not  cause 
the  level  of  radioactivity  in  the 
representative  volume  of  groimd  water 
to  exceed  the  limits  in  the  following 
Table  1: 


Table  1  .—Limits  on  Radionucudes  in  the  Representative  Volume 


Radionuclide  or  type  of  radiation  emitted 


Combined  radlum-226  and  radium-228 

Gross  alpiia  activity  (including  radium-226  txjt  excluding  radon 

and  uranium). 
Comt>ined  t)eta  and  photon  emitting  radionudides 


Limit 


5  picocuries  per  liter  .. 
15  picocuries  per  liter 


40  microsieverts  (4  miilirem)  per  year  to  the  whole  body  or 
any  organ,  based  on  drinlclng  2  liters  of  water  per  day  from 
ttie  representative  volume. 


Is  natural  t)ack- 
ground  In- 
cluded? 


Yes. 
Yes. 

No. 


§  197.31    What  is  a  repreeentath/e  volume? 

(a)  It  is  the  volume  of  ground  water 
that  would  be  withdrawn  annually  from 
an  aquifer  containing  less  than  10,000 
milligrams  of  total  dissolved  solids  per 
liter  of  water  to  supply  a  given  water 
demand.  The  EKDE  must  project  the 
concentration  of  radionuclides  released 
from  the  Yucca  Mountain  disposal 
system  that  will  be  in  the  representative 


volume.  The  DOE  must  then  use  the 
projected  concentrations  to  demonstrate 
a  reasonable  expectation  to  NRC  that  the 
Yucca  Mountain  disposal  system 
complies  with  §  197.30.  The  DOE  must 
make  the  following  assumptions 
concerning  the  representative  voliune: 

(1)  It  includes  the  highest 
concentration  level  in  the  plume  of 


contamination  in  the  accessible 
environment; 

(2)  Its  position  and  dimensions  in  the 
aquifer  are  determined  using  average 
hydrologic  characteristics  which  have 
cautious,  but  reasonable,  values 
representative  of  the  aquifers  along  the 
radionuclide  migration  path  from  the 
Yucca  Mountain  repository  to  the 
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accessible  environment  as  determined 
by  site  characterization;  and 

(3)  It  contains  3.000  acre-feet  of  water 
(about  3.714.450.000  liters  or 
977.486,000  gallons). 

(b)  The  DOE  must  use  one  of  two 
alternative  methods  for  determining  the 
dimensions  of  the  representative 
volume.  The  DOE  must  propose  its 
chosen  method,  and  any  underlying 
assiunptions,  to  NRC  for  approval. 

(1)  The  DOE  may  calculate  the 
dimensions  as  a  well-capture  zone.  If 
DOE  uses  this  approach,  it  must  assume 
that  the: 

(i)  Water  supply  well(s)  has  (have) 
characteristics  consistent  with  public 
water  supply  wells  in  the  Town  of 
Amargosa  Valley.  Nevada,  for  example, 
well-bore  size  and  length  of  the   . 
screened  intervals; 

(ii)  Screened  interval(s)  include(s)  the 
highest  concentration  in  the  plume  of 
contamination  in  the  accessible 
environment;  and 

(iii)  Pumping  rates  and  the  placement 
of  the  well(s)  must  be  set  to  produce  an 
annual  withdrawal  equal  to  the 
representative  volume  and  to  tap  the 
highest  concentration  within  the  plume 
of  contamination. 

(2)  The  DOE  may  calculate  the 
dimensions  as  a  slice  of  the  plume.  If 
DOE  uses  this  apwoach.  it  must: 

(i)  Propose  to  NRC.  for  its  approval, 
where  the  location  of  the  edge  of  the 
plume  of  contamination  occurs.  For 


example,  the  place  where  the 
concentration  of  radionuclides  reaches 
0.1%  of  the  level  of  the  highest 
concentration  in  the  accessible 
environment; 

(ii)  Assume  that  the  slice  of  the  plume 
is  perpendicular  to  the  prevalent 
direction  of  flow  of  the  aquifer;  and 

(iii)  Assume  that  the  volume  of 
ground  water  contained  within  the  slice 
of  the  plume  equals  the  representative 
volume. 

Additional  Provisions 

§  1 97.35    What  other  pro)ections  must  DOE 
make? 

To  complement  the  results  of 
§  197.20,  DOE  must  calculate  the  peak 
dose  of  the  reasonably  maximally 
exposed  individual  that  would  occur 
after  10,000  years  following  disposal  but 
within  the  period  of  geologic  stability. 
No  regulatory  standard  applies  to  the 
results  of  this  analysis;  however,  DOE 
must  include  the  results  and  their  bases 
in  the  environmental  impact  statement 
for  Yucca  Mountain  as  an  indicator  of 
long-term  disposal  system  performance. 

§  197.36    Are  there  limits  on  what  DOE 
must  consider  in  the  performance 
assessments? 

Yes.  The  DOE's  performance 
assessments  shall  not  include 
consideration  of  very  imlikely  features, 
events,  or  processes,  i.e.,  those  that  are 
estimated  to  have  less  than  one  chance 


in  10,000  of  occurring  within  10.000 
years  of  disposal.  The  NRC  shall 
exclude  unlikely  features,  events,  and 
processes,  or  sequences  of  events  and 
processes  from  the  assessments  for  the 
human  intrusion  and  ground  water 
protection  standards.  The  specific 
probability  of  the  unlikely  features, 
events,  and  processes  is  to  be  specified 
by  NRC.  In  addition,  unless  otherwise 
specified  in  NRC  regulations.  DOE's 
performance  assessments  need  not 
evaluate,  the  impacts  resulting  from  any 
features,  events,  and  processes  or 
sequences  of  events  and  processes  with 
a  higher  chance  of  occurrence  if  the 
results  of  the  performance  assessments 
would  not  be  changed  significantly. 

§197.37    Can  EPA  amend  this  rule? 

Yes.  We  can  amend  this  rule  by 
conducting  another  notice-and- 
conunent  rulemaking.  Such  a 
rulemaking  must  include  9  public 
comment  period.  Also,  we  may  hold  one 
or  more  public  hearings,  if  we  receive  a 
written  request  to  do  so. 

§  1 97.38    Are  The  Individual  Protection  and 
Ground  Water  Protection  Standards 
Severable? 

Yes.  The  individual  protection  and 
ground  water  protection  standards  are 
severable. 

[FR  Doc.  01-14626  Filed  6-8-01:  2:05  pm) 
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Part  V 


Department  of 
Justice 


Immigration  and  Naniralization 


8  CFR  Part  103,  et  aL 
Children  Bom  Outside  the  United  States; 
Applications  for  Certificate  of  Citizenship; 
Final  Rule  and  Notice 
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DEPARTMENT  OF  JUSTICE 

8  CFR  Parts  103,  310,  320,  322,  334, 
337,  338,  and  341 

PNS  No.  2101-00] 

RIN1115-AF98 

Children  Bom  Outside  the  United 
States;  Applications  for  Certificate  of 
Citizenship 

agency:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  This  rule  implements  Title  I 
of  the  Child  Citizenship  Act  of  2000 
(CCA).  Public  Uw  106-395.  First,  this 
rule  amends  the  Immigration  and 
Naturalization  Service  (Service) 
regulations  by  adding  a  new  part  which 
addresses  application  procedures  for 
foreign-bom  children  residing  in  the 
United  States  pursuant  to  a  lawful 
admission  for  permanent  residence, 
who  acquire  citizenship  automatically 
under  section  320  of  the  Immigration 
and  Nationality  Act  (Act),  as  amended. 
This  rule  establishes  procedures  for 
these  foreign-bom  children,  including 
adopted  children,  to  obtain  certificates 
of  citizenship.  Second,  this  rule  also 
addresses  application  procedures  for 
foreign-bom  children  residing  outside  of 
the  United  States,  who  can  acquire 
citizenship  under  section  322  of  the  Act, 
as  amended,  by  approval  of  an 
application  and  taking  of  the  oath  of 
allegiance. 

The  Service  is  publishing  this  interim 
rule  to  provide  U.S.  citizen  parents 
seeking  certificates  of  citizenship  on 
behalf  of  their  minor  children  with 
information  about  how  to  acquire 
certificates  of  citizenship  under  the 
current  application  process. 

The  Service  will  work  with  Congress, 
the  adoption  community,  and  other 
stakeholders  to  re-engineer  the  current 
application  process  not  only  for 
children  who  acquire  U.S.  citizenship 
automatically  but  also  for  children  who 
acquire  citizenship  by  application.  This 
re-engineering  will  address  both  the 
application  process  and  the  costs. 

Parents  wno  wish  to  receive  a 
CCTtificate  of  citizenship  for  their  minor 
children  now  may  apply  using  the 
current  procedures  noted  in  this  rule. 
Alternatively,  they  may  apply  for  a  U.S. 
passport  from  the  Department  of  State 
and  wait  until  the  Service  has 
completed  re-engineering  of  the 
application  process. 
DATES:  Effective  date:  This  interim  rule 
is  effective  June  13,  2001. 

The  CCA  became  effective  on 
Febmary  27,  2001.  Publication  of  this 


regulation  does  not  alter  the  effective 
date  of  the  CCA  nor  does  it  affect  the 
status  of  individuals  who  acquired  U.S. 
citizenship  by  operation  of  law  on  that 
date. 

Comment  date:  Comments  must  be 
submitted  on  or  before  August  13,  2001. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Slreet.  NW.,  Room  4034, 
Washington,  DC  20536.  To  ensure 
proper  handling,  please  reference  INS 
No.  2101-00  on  your  correspondence. 
Written  comments  may  also  be 
submitted  via  facsimile  to  202-305- 
0143.  Comments  are  available  for  public 
inspection  at  the  above  address  by 
calling  (202)  514-3048  to  arrange  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sheridan,  Immigration  Services 
Division,  Office  of  Field  Operations, 
Immigration  and  Naturalization  Service, 
801 1  Street  NW.,  Suite  900, 
Washington,  DC  20536.  telephone  (202) 
616-0583. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  30.  2000.  the  President 
signed  H.R.  2883,  the  Child  Citizenship 
Act  of  2000  (CCA),  Public  Law  106-395, 
into  law.  Title  I,  section  101  of  the  CCA 
permits  certain  foreign-bom  children 
who  are  residing  in  the  United  States 
pursuant  to  a  lawful  admission  for 
permanent  residence  to  acquire 
citizenship  automatically  upon 
fulfillment  of  certain  conditions.  Title  I, 
section  102  of  the  CCA  permits  certain 
foreign-bora  children  residing  outside 
the  United  States  to  receive  citizenship 
on  approval  of  an  application  and  taking 
of  the  oath  of  allegiance. 

Title  n  of  the  CCA  amends  the  Act 
and  related  statutes  to  provide 
protections  for  certain  aliens  who 
impermissibly  voted  in  a  Federal,  State, 
or  local  election  or  falsely  represented 
themselves  as  United  States  citizens  in 
order  to  obtain  Federal,  State,  or  local 
benefits.  The  Service  will  address  the 
provisions  of  Title  n  of  the  CCA  in  a 
separate  rulemaking. 

Does  This  Rule  Supersede  a  Prior 
Rulemaking? 

The  Service  published  a  proposed 
rule  in  the  Federal  Register  on 
September  10,  1996.  at  61  FR  47690. 
which  would  have  amended  the 
regulations  at  part  322  to  reflect  changes 
made  to  section  322  of  the  Act  by  the 
Immigration  and  Nationality  Technical 
Corrections  Act  of  1994  (INTCA),  Public 
Law  103-416.  The  CCA  amendments  to 


section  322  of  the  Act,  however, 
supersede  the  INTCA  amendments. 
Thus,  the  previously  proposed  revisions 
to  part  322  are  no  longer  applicable 
under  the  CCA.  The  Service  will  remove 
that  proposed  rule  from  the  Unified 
Agenda  of  Federal  Regulations.  The 
Service  is  revising  part  322  in  its 
entirety.  Through  this  interim  rule,  the 
public  will  have  an  opportimity  to 
comment  on  this  revised  part  as  well  as 
the  new  part  320,  which  establishes 
procedures  for  those  children  who 
acquire  citizenship  automatically  under 
the  CCA.  In  addition,  the  Service 
intends  to  publish  another  mle  to  reflect 
the  re-engineered  process  once  that 
process  is  complete. 

When  Does  the  CCA  Take  Effect? 

The  CCA  became  effective  on 
February  27,  2001,  which  was  120  days 
from  the  date  of  enactment. 

What  Are  the  Conditions  for  Automatic 
Citizenship  Under  the  CCA? 

Foreign-bom  children  who  are 
residing  in  the  United  States  will 
acquire  citizenship  automatically  if: 

(1)  The  child  has  at  least  one  United 
States  citizen  parent  (by  birth  or 
naturalization);  and 

(2)  The  child  currently  is  under  18 
years  of  age;  and 

(3)  The  child  currently  is  residing  in 
the  United  States  in  the  legal  and 
physical  custody  of  the  United  States 
citizen  parent,  pursuant  to  a  lawful 
admission  for  permanent  residence. 

If  adopted,  the  child  must  meet  all  of 
the  above  requirements  as  well  as  satisfy 
the  requirements  applicable  to  adopted 
children  imder  section  101(b)(1)  of  the 
Act. 

What  Are  the  Conditions  for  Citizenship 
on  Application  Under  the  CCA? 

Foreign-bom  children  who  are 
residing  outside  of  the  United  States 
will  acquire  citizenship  on  approval  of 
an  application  for  a  certificate  of 
citizenship  and  taking  of  the  oath  of 
allegiance,  unless  the  oath  is  waived  in 
accordance  with  section  337(a)  of  the 
Act.  The  Service  will  issue  a  certificate 
of  citizenship  if  the  following 
conditions  have  been  fulfilled: 

(1)  The  child  has  at  least  one  United 
States  citizen  parent  (by  birth  or 
naturalization); 

(2)  The  United  States  citizen  parent 
has  been  physically  present  in  the 
United  States  or  its  outlying  possessions 
for  at  least  5  years,  at  least  2  of  which 
were  after  the  age  of  14,  or  the  United 
States  citizen  parent  has  a  citizen  parent 
who  has  been  physically  present  in  the 
United  States  or  its  outlying  possessions 
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for  at  least  5  years,  at  least  2  of  which 
were  after  the  age  of  14; 

(3)  The  child  currently  is  under  18 
years  of  age; 

(4)  The  child  ciurently  is  residing 
outside  the  United  States  in  the  legal 
and  physical  custody  of  the  United 
States  citizen  parent;  and  ^ 

(5)  The  child  is  temporarily  present  in 
the  United  States  pursuant  to  a  lawful 
admission  and  is  niaintaining  such 
lawful  status  in  the  United  States. 

If  an  adopted  child,  all  of  the  above 
conditions  must  be  fulfilled  and  the 
child  must  satisfy  the  requirements 
applicable  to  adopted  children  imder 
section  101(b)(1)  of  the  Act. 

Does  the  CCA  Apply  to  Foreign-Bom 
Children  Who  Are  Now  Over  the  Age  of 
18? 

No,  section  104  of  the  CCA  provides 
that  on  the  effective  date,  Febmary  27, 
2001,  its  provisions  apply  to  those 
"individuals  who  satisfy  the 
requirements  of  section  320  or  322  of 
the  Immigration  and  Nationality  Act,  as 
in  effect  on  such  effective  date."  Both 
section  320  and  322  of  the  Act,  as 
amended,  require  that  an  individual  be 
imder  the  age  of  18  years  in  order  to  be 
eligible  for  citizenship  under  the  new 
provisions.  IndividuaJs  who  are  18  years 
old  or  older  on  Febmary  27,  2001,  do 
not  qualify  for  citizenship  under  the 
new  law.  However,  an  individual  over 
the  age  of  18  can  apply  for 
naturalization,  if  eligible  in  all  respects. 

Who  Is  Considered  a  "Child"  Under  the 
CCA? 

Under  the  CCA  an  adopted  child  must 
satisfy  the  requirements  of  section 
101(b)(1)  of  the  Act  in  order  to  be 
eligible  to  acquire  automatic 
citizenship.  Thus,  currently  those 
adopted  children  who  immigrate  to  the 
United  States  (or  adjust  status  in  the 
United  States  to  that  of  a  lawful 
permanent  resident)  under  section 
101(b)(1)(E)  of  the  Act,  or  under 
101(b)(1)(F)  of  the  Act  and  thereafter 
have  a  full,  final  and  complete  adoption, 
are  qualified  children.  The  term  "child" 
as  applied  to  all  other  children  shall 
have  the  same  meaning  as  that  provided 
in  the  text  of  section  101(c)(1)  of  the 
Act. 

What  Is  Meant  by  the  Phrase  "Residing 
in  the  United  States  Pursuant  to  a 
Lawful  Admission  for  Permanent 
Residence"? 

To  qualify  under  the  CCA,  applicants 
must  establish  not  only  that  they  have 
been  admitted  to  the  United  States  as 
lawful  permanent  residents,  but  also 
that  they  are  "residing  in"  the  United 
States  pursuant  to  admission  in  such 


status.  Admission  in  any  immigrant 
classification  will  satisfy  the 
requirement  that  the  applicant  be 
admitted  to  the  United  States  as  a  lawful 
permanent  resident.  A  more  difficult 
question  is  raised  by  the  requirement 
that  the  applicant  be  "residing  in"  the 
United  States.  Under  the  section 
101(a)(33)  of  the  Act,  "residence"  is 
defined  as  "the  place  of  general  abode; 
the  place  of  general  abode  of  a  person 
means  his  principal,  actual  dwelling 
place  in  fact,  without  regard  to  intent." 
On  the  other  hand,  in  certain 
circumstances,  an  alien  with  lawful 
permanent  resident  status  may  live 
outside  the  United  States  without  losing 
that  status,  and  for  some  purposes  U.S. 
citizens  living  outside  the  United  States 
are  considered  to  still  have  a  residence 
in  the  United  States. 

The  Service,  in  conjunction  with  the 
Department  of  State,  is  reviewing  the 
legal  question  of  whether,  and  if  so, 
under  what  circumstances,  a  child  with 
lawful  permanent  resident  status  who  is 
actually  living  outside  the  United  States 
can  be  described  as  "residing  in"  the 
United  States  for  purposes  of  the  CCA. 
Until  this  question  is  resolved,  the 
Service  and  Department  of  State  will 
only  document  as  a  United  States 
citizen  a  child  in  two  instances.  First, 
the  child  will  qualify  if,  on  or  after 
Febmary  27,  2001,  the  child  is  admitted 
as  a  lawful  permanent  resident  and 
actually  living  in  the  United  States. 
Second,  in  the  case  of  a  child  who  was 
previously  admitted  as  a  lawful 
permanent  resident  but  was  absent  from 
the  United  States  on  Febmary  27,  2001, 
the  child  will  qualify  only  if  that  child 
retiamed  to  the  United  States  after 
Febmary  27,  2001  and  was  re-admitted 
as  a  lawful  perinanent  resident.  The 
child  must  also  be  in  the  legal  and 
physical  custody  of  the  U.S.  citizen 
parent.  The  Service  and  Department  of 
State,  in  the  interim,  will  regard  that 
child  as  residing  in  the  United  States. 

What  Is  a  Lawful  Admission  and 
Maintenance  of  Lawful  Status  for 
Purposes  of  Section  322  of  the  Act? 

Under  section  322  of  the  Act.  a 
foreign-born  child  who  resides  outside 
the  United  States  must  be  lawfully 
admitted  to  the  United  States  and 
maintain  such  lawful  status  until  the 
application  for  certificate  of  citizenship 
is  approved  and  the  oath  of  allegiance 
administered  (unless  waived). 
"Admission"  is  defined  under  section 
101(a)(13)  of  the  Act.  A  child  may  be 
admitted  in  any  nonimmigrant 
classification.  A  child  is  considered  to 
have  maintained  lawful  status  if  his  or 
her  nonimmigrant  classification  has  not 


been  revoked  or  has  not  expired  by 
operation  of  law. 

What  Is  Meant  by  the  Term  "Legal" 
Custody? 

Both  section  320  and  322  of  the  Act, 
as  amended  by  the  CCA,  require  a  U.S. 
citizen  parent{s)  to  establish  that  the 
child  is  in  his  or  her  legal  custody.  The 
term  "legal  custody"  refers  to  the 
responsibility  for  and  authority  over  a 
child.  For  the  purpose  of  the  CCA,  the 
Service  will  presume  that  a  U.S.  citizen 
parent  has  legal  custody  of  a  child,  and 
will  recognize  that  U.S.  citizen  parent  as 
having  lawful  authority  over  the  child, 
absent  evidence  to  the  contrary,  in  the 
case  of:  (1)  A  biological  child  who 
currently  resides  with  both  natural 
parents  (who  are  married  to  each  other, 
living  in  marital  imion,  and  riot 
separated),  (2)  a  biological  child  who 
ciurently  resides  with  a  surviving 
natural  parent  (if  the  other  parent  is 
deceased),  or  (3)  in  the  case  of  a 
biological  child  bora  out  of  wedlock 
who  has  been  legitimated  and  currently 
resides  with  the  natural  parent. 

In  the  case  of  an  adopted  child,  a 
determination  that  a  U.S.  citizen  parent 
has  legal  custody  will  be  based  on  the 
existence  of  a  final  adoption  decree.  In 
the  case  of  a  child  of  divorced  or  legally 
separated  parents,  the  Service  will  find 
a  U.S.  citizen  parent  to  have  legal 
custody  of  a  child,  for  the  purpose  of  the 
CCA.  where  there  has  been  an  award  of 
primary  care,  control,  and  maintenance 
of  a  minor  child  to  a  parent  by  a  court 
of  law  or  other  appropriate  government 
entity  pursuant  to  the  laws  of  the  state 
or  country  of  residence.  The  Service 
will  consider  a  U.S.  citizen  parent  who 
has  been  awarded  "joint  custody,"  to 
have  legal  custody  of  a  child.  "Joint 
custody"  refers  to  the  award  of  equal 
responsibility  for  and  authority  over  the 
care,  education,  religion,  medical 
treatment  and  general  welfare  of  a  child 
to  both  parents  by  a  court  of  law  or 
other  appropriate  govemment  entity 
pursuant  to  the  laws  of  the  state  or 
country  of  residence.  There  may  be 
other  factual  circumstances  under 
which  the  Service  will  find  the  U.S. 
citizen  parent  to  have  legal  custody  for 
purposes  of  the  CCA. 

In  the  case  of  an  adopted  child  or  a 
child  of  divorced  or  legally  separated 
parents,  a  determination  that  a  parent 
has  legal  (and/or  joint)  custody  will  be 
based  on  the  provisions  of  the  adoption 
and/or  divorce  decree  or  separation 
agreement  executed  under  the  laws  of 
the  state  or  country  of  residence.  In 
cases  where  the  issue  of  custody  is  not 
explicitly  addressed  in  the  divorce 
decree  or  separation  agreement,  a 
determination  of  legal  and/ or  joint 
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custody  shall  be  made  based  on  the  laws 
of  the  State  or  country  of  residence. 

Do  Children  Who  Qualify  for  Automatic 
Citizenship  Under  the  CCA  Have  To 
Apply  for  a  Certificate  of  Citizenship? 

No.  They  are  citizens  automatically,  if 
they  meet  all  the  conditions,  without 
having  to  file  an  application.  However, 
parents  of  children  who  meet  the 
conditions  for  automatic  acquisition  of 
citizenship  under  the  CCA  may  either 
apply  for  a  certificate  of  citizenship 
from  the  Service  or  for  a  passport  from 
the  Department  of  State,  if  they  want  to 
document  the  child's  status  as  a  U.S. 
citizen. 

What  Forms  and  Documents  Must  Be 
Filed  in  Order  To  Obtain  a  Certificate  of 
Citizenship  for  a  Minor  Adopted  Child 
Who  Qualifies  for  Automatic 
Citizenship  Under  the  CCA? 

U.S.  citizen  parents  of  adopted 
children  should  submit  a  Form  N-643, 
Application  for  Certificate  of 
Citizenship  in  Behalf  of  an  Adopted 
Child,  with  the  required  filing  fee  of 
$125.00.  In  most  instances,  the  Service 
will  have  all  the  required 
dociunentation  necessary  to  adjudicate 
the  application  for  a  certificate  of 
citizenship  in  the  child's  administrative 
file.  U.S.  citizen  parents  of  adopted 
children  generally  will  only  need  to 
submit  photographs  of  the  child  and  the 
required  fee.  For  children  who 
immigrate  to  the  United  States  and  are 
adopted  or  have  to  be  re-adopted  in  the 
United  States,  the  Service  will  also 
request  evidence  of  a  full  and  final 
adoption.  In  certain  instances,  the 
Service  may  request  additional 
documentation  to  supplement  the 
record  if  required  documentation  is  not 
in  Service  administrative  file(s)  or  to 
resolve  discrepancies  between  the     . 
application  and  the  dociunentation  in 
Service  records. 

What  Forms  and  Documents  Must  Be 
Filed  in  Order  to  Obtain  a  Certificate  of 
Citizenship  for  a  Minor  Biological  Child 
Who  Qualifies  for  Automatic 
Citizenship  Under  the  CCA? 

U.S.  citizen  parents  of  biological 
children  should  submit  a  Form  N-600, 
Application  for  Certificate  of 
Citizenship,  with  the  required  fee  of 
$160.00.  As  with  adopted  children,  in 
most  instances,  the  Service  will  have  all 
the  required  documentation  necessary 
to  adjudicate  the  application  for 
certificate  of  citizenship  in  the  child's  or 
parent's  administrative  file.  U.S.  citizen 
parents  of  biological  children  generally 
will  only  need  to  submit  photographs  of 
the  child  and  the  required  fee.  In  certain 
instances,  the  Service  may  request 


additional  documentation  to 
supplement  the  record  if  required 
dociunentation  is  not  in  Service 
administrative  file(s)  or  to  resolve 
discrepancies  between  the  application 
and  the  documentation  in  Service 
records. 

What  Forms  and  Documents  Must  Be 
Filed  in  Order  To  Obtain  a  Certificate  of 
Citizenship  for  a  Biological  or  Adopted 
Child  Who  Resides  Outside  the  United 
States  and  Qualifies  for  Citizenship  on 
Application  Under  the  CCA? 

U.S.  citizen  parents  should  submit  a 
Form  N-600,  with  the  required  fee  of 
$160.00,  for  biological  children  and 
Form  N-643,  with  the  required  fee  of 
$125.00,  for  adopted  children.  The 
Service  will  also  require  parents  to 
submit,  as  appropriate: 

(1)  Photographs  of  the  child; 

(2)  Child's  birth  certificate; 

(3)  Evidence  of  U.S.  citizen  parent's 
citizenship; 

(4)  Marriage  certificate  (if  applicable); 

(5)  Evidence  of  termination  of 
previous  marriages  (if  applicable); 

(6)  Evidence  of  U.S.  citizen  parent's 
(or  the  citizen  parent  of  the  U.S.  citizen) 
physical  presence  in  the  United  States; 

(7)  Evidence  of  the  child's  lawful 
admission  to  the  United  States  and 
maintenance  of  such  status; 

(8)  Evidence  of  a  full  and  final 
adoption  (if  applicable); 

(9)  Evidence  of  all  legal  name  changes 
(if  applicable). 

In  addition,  in  certain  circumstances, 
depending  on  the  fads  of  the  case, 
parents  may  also  be  required  to  submit: 

(1)  Evidence  of  legitimation  (if 
applicable); 

(2)  Evidence  of  legal  custody  (if 
applicable): 

(3)  Evidence  that  an  adopted  child 
(not  orphan)  meets  the  definition  of 
101(b)(1)(E)  (if  applicable);  and 

(4)  Evidence  of  an  approval  notice  for 
a  Form  1-600,  classifying  the  child  as  an 
orphan  (if  applicable). 

When  Is  it  Necessary  To  File  the  Form 
N-600/N-643,  Supplement  A? 

Under  the  CCA,  the  U.S.  citizen 
parent  of  a  child  living  abroad  must 
have  at  least  5  years  of  physical 
presence  in  the  United  States,  2  years  of 
which  are  after  the  age  of  14,  in  order 
to  apply  for  a  certificate  of  citizenship 
on  behalf  of  a  minor  child.  If  the  U.S. 
citizen  parent  cannot  meet  this 
requirement,  a  child  may  still  qualify  for 
citizenship  under  the  CCA  if  the  U.S. 
citizen  parent  has  a  U.S.  citizen  parent 
who  met  the  physical  presence 
requirements  noted  above.  If  the  child  is 
relying  on  the  physical  presence  of  the 
U.S.  citizen  parent's  citizen  parent,  the 


Form  N-600/N-e43,  Supplement  A 
must  also  be  submitted.  There  is  no  fee 
for  this  supplement  form. 

Will  the  Service  Be  Revising  the  Forms 
for  Certificate  of  Citizenship  for  an 
Adopted  or  Biological  Child  Who 
Qualifies  for  Citizenship  Under  the 
CCA? 

As  part  of  its  efforts  to  re-engineer  and 
streainline  the  certificate  of  citizenship 
application  process,  the  Service  is 
considering  consolidating  the  Form  N- 
643  and  the  Form  N-600/N-643, 
Supplement  A,  into  the  Form  N-600. 
The  information  requested  on  these 
three  forms  is  largely  duplicative  and  by 
consolidating  the  information  on  one 
form,  all  United  States  citizen  parent(s) 
potentially  will  be  able  to  request  a 
certificate  of  citizenship  on  behalf  of 
their  minor  child  without  having  to 
complete  multiple  forms.  The  Service  is 
publishing  elsewhere  in  this  issue  of  the 
Federal  Register  an  information 
collection  noitce  with  a  draft  revised 
Form  N-600  on  which  the  Service  will 
solicit  public  comment. 

The  Service,  after  review  of  all  public 
comments,  will  determine  whether  it 
will  use  the  revised  and  consolidated 
Form  N-600.  If  so,  the  Service,  upon 
approval  by  OMB,  will  publish  a  notice 
in  the  Federal  Register  addressing  the 
effective  date  for  use  of  the  form. 

The  public  should  continue  to  use  the 
current  Forms  N-600,  N-643,  and  N- 
600/N-643,  Supplement  A  until  further 
notice. 

Where  Should  the  Application  Be  Filed? 

For  minor  biological  children  who 
reside  in  the  United  States  pursuant  to 
a  lawful  admission  for  permanent 
residence  and  acquire  citizenship 
automatically,  a  U.S.  citizen  parent 
should  file  the  Form  N-600,  with  the 
required  fee  of  $160.00,  as  specified 
under  8  CFR  103.7(b)(1),  with  the 
appropriate  district  office  or  suboffice  in 
the  United  States  having  jurisdiction 
over  the  parent  and  child's  place  of 
residence. 

For  minor  adopted  children  who 
reside  in  the  United  States  pursuant  to 
a  lawful  admission  for  permanent 
residence  and  acquire  citizenship 
automatically,  a  U.S.  citizen  parent 
should  file  the  Form  N-643,  with  the 
required  fee  of  $125.00,  as  specified 
under  8  CFR  103.7(b)(1).  with  the 
appropriate  district  office  or  suboffice  in 
the  United  States  having  jurisdiction 
over  the  parent  and  child's  place  of 
residence. 

For  minor  biological  children  who 
reside  outside  of  the  United  States  with 
the  U.S.  citizen  parent,  a  U.S.  citizen 
parent  may  file  the  Form  N-600,  with 
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the  required  fee  of  $160.00,  as  specified 
under  8  CFR  103.7(b)(1),  with  any 
stateside  district  office.  The  parent 
should  include  a  request  with  the  Form 
N-600,  noting  preferred  interview  dates, 
and  should  allow  sufficient  time  (at 
least  90  days)  to  enable  the  Service 
office  to  preUminarily  adjudicate  the 
application,  schedule  the  interview,  and 
send  the  appointment  notice  to  the 
foreign  address. 

For  minor  adoWed  children  who 
reside  outside  of  me  United  States  with 
the  U.S.  citizen  parent,  a  U.S.  citizen 
parent  may  file  die  Form  N-643,  with 
the  required  fee  of  $125.00,  as  specified 
under  8  CFR  103.7(b)(1),  widi  any 
stateside  district  office.  The  parent 
should  include  a  request  wi&  the  Form 
N-643,  noting  preferred  interview  dates, 
and  should  allow  sufficient  time  (at 
least  90  days)  to  enable  the  Service 
office  to  preliminarily  adjudicate  the 
appUcation,  schedule  the  interview,  and 
send  the  appointment  notice  to  the 
foreign  address. 

Are  Interviews  Necessary  for 
Applications  Filed  Under  New  Sections 
320  or  322? 

Under  8  CFR  341.2,  in  certain 
instances  the  Service  may  process 
applications  for  certificates  of 
citizenship  without  an  interview. 
Generally  an  interview  will  not  be 
required  to  obtain  a  certificate  of 
citizenship  under  the  CCA.  However, 
the  Service  may  request  an  interview  to 
clarify  or  resolve  issues  raised  by,  or 
discrepancies  between,  the  application 
and  Service  records.  Applications  filed 
for  children  who  become  citizens  upon 
their  parent(s)'  naturalization  frequentiy 
can  be  adjudicated  without  an 
interview,  provided  the  Service  has 
proper  evidence  of  the  parent(s)' 
naturalization  and  the  Service 
administrative  file(s)  that  contain  the 
documentation  of  the  naturalizing 
parent  and  child's  identity  and 
relationship.  Similarly,  applications 
filed  for  children  who  immigrated  as 
IR-3s  (orphan  adopted  abroad  by  a  U.S. 
citizen)  may  be  adjudicated  without  an 
interview  if  the  office  has  the  child's  A- 
file.  Interviews  for  IR-4s  (orphans 
coming  to  the  United  States  to  be 
adopted  by  U.S.  citizen  parent(s))  may 
be  waived  if  the  adjudicating  officer  has 
the  child's  administrative  file  and 
evidence  of  the  final  adoption  (or  the 
recognition  by  the  state  of  residence  of 
a  foreign  adoption). 

All  applications  for  certificates  of 
citizenship  filed  under  section  322 
require  an  interview  with  both  the  U.S. 
citizen  parent  and  the  child. 


How  Will  the  Service  Process  the  Form 
N-600  and  the  Form  N-643 
Applications  That  Were  Pending  When 
the  Law  Took  Effect? 

For  pending  applications  filed  to 
recognize  citizenship  status  already 
acquired,  the  Service  will  continue  to 
adjudicate  such  applications  under  the 
relevant  law  applicable  to  the  case.  For 
applications  that  required  Service 
approval  before  an  individual  could  be 
deemed  a  United  States  citizen,  as  of 
February  27,  2001,  the  Service  will 
adjudicate  those  cases  under  the  new 
law  and  for  applicants  who 
automatically  acquire  citizenship  as  of 
February  27,  2001,  the  Service  will  issue 
certificates  of  citizenship  reflecting  the 
person's  citizenship  as  of  that  date.  The 
Service  will  reopen  a  previously  denied 
N-600  and  adjudicate  the  application 
pursuant  to  the  new  law  if  die 
application  would  have  been 
api»ovable  if  filed  on  or  after  February 
27,  2001  under  the  new  section  320  of 
the  Act.  In  those  cases,  the  applicant 
will  not  be  required  to  refile  the 
application. 

What  Effect  Does  the  CCA  Have  on  the 
Status  of  Persons  Who  Have  Already 
Automatically  Acquired  Citizenship 
Under  Sections  320  and  321  of  the  Act 
as  in  Effect  Prior  to  February  27,  2001  ? 

The  CCA  amends  section  320  and 
repeals  section  321  of  the  Act.  effective 
February  27,  2001.  Therefore,  February 
26,  2001,  was  the  last  date  on  which  a 
person  could  automatically  become  a 
United  States  citizen  under  the 
provisions  of  section  320  and  321  of  the 
Act  as  previously  in  force.  All  persons 
who  acquired  citizenship  automatically 
under  the  provisions  of  sections  320  and 
321  of  the  Act  as  previously  in  force  up 
to  February  26,  2001,  may  apply  for  a 
certificate  of  citizenship  at  any  time  and 
the  application  will  be  adjudicated 
under  the  provisions  of  sections  320  and 
321  of  the  Act  as  in  force  prior  to 
February  27,  2001. 

What  if  the  Form  N-600  or  N-643  Is 
Denied? 

If  the  district  director  denies  the  Form 
N-600  or  N-643,  the  apphcant  will  be 
provided  with  a  written  decision 
detailing  the  reasons  for  denial.  An 
applicant  may  appeal  the  decision  to  the 
Administrative  Appeals  Office  (AAO) 
by  filing  a  Form  I-290B,  Notice  of 
Appeal  to  the  Administrative  Appeals 
Unit  with  the  appropriate  fee,  within  30 
days  from  the  date  of  decision. 


Does  the  CCA  Change  the  Current 
Process  for  Immigrating  Adopted 
Children  and  Orphans  to  the  United 
States? 

No,  the  current  procedures  for 
immigrating  adopted  children  and 
orphans  to  the  United  States,  as 
specified  under  8  CFR  part  204,  are 
unaffected  by  die  CCA.  However,  die 
Service  is  investigating  ways  in  the 
futm^  to  streamline  the  process  for 
documenting  automatic  acquisition  of 
citizenship  by  these  children.  In 
addition,  the  Service  intends  to  remove 
the  Affidavit  of  Support  (Form  1-664) 
requirement  for  children  adopted 
abroad  who  will  receive  citizenship  at 
the  time  of  entry  as  lawful  permanent 
residents.  This  is  the  majority  of  cases. 
However,  children  bom  and  residing 
outside  of  the  United  States  or  children 
who  will  not  be  adopted  until  after  they 
enter  the  United  States  will  still  require 
the  affidavit  of  support. 

Do  Adopted  Children  Who  Initially 
Entered  the  United  States  as 
Nonimmigrants  or  Were  Paroled  Into  the 
United  States  for  Humanitarian 
Purposes  Qualify  for  Automatic 
Citizenship  ifCurrentiy  They  Do  Not 
Have  Lawful  Permanent  Resident 
Status? 

No.  Adopted  children  who  are 
currendy  residing  in  the  United  States 
with  a  U.S.  citizen  parant(s)  but  who  are 
in  nonimmigrant  or  parole  status  do  not 
qualify  for  automatic  citizenship.  Such 
children  wUl  acquire  automatic 
citizenship  only  after  they  immigrate  to 
the  United  States  or  adjust  status  in  the 
United  States  to  that  of  a  lawful 
permanent  resident.  Once  the  child 
becomes  a  lawful  permanent  resident 
and  all  other  requirements  of  the  CCA 
are  met,  the  child  will  be  a  citizen  of  the 
United  States  automatically  by 
operation  of  law. 

Can  Children  Adopted  From  the 
Republic  of  the  Marshall  Islands. 
Federated  States  of  Micronesia.  orPalau 
Qualify  for  Automatic  Citizenship 
Under  the  CCA  if  They  Were  Admitted 
Into  the  United  States  as 
Nonimmigrants? 

No.  There  are  currentiy  in  existence  a 
Compact  of  Free  Association  between 
the  United  States  of  America  and  the 
Republic  of  the  Marshall  Islands  and 
with  the  Federated  States  of  Micronesia 
(48  U.S.C.  1910,  note),  and  a  Compact 
of  Free  Association  between  the  United 
States  of  America  and  Palau  (48  U.S.C. 
1931,  note)  (Compacts,  Compact 
countries).  Pursuant  to  section  141(a)  of 
the  Compacts,  citizens  of  the  Compact 
Countries  may  enter  the  United  States, 
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lawfully  engage  in  occupations,  accept 
employment,  and  establish  residence  as 
non-immigrants  in  the  United  States,  its 
territories  and  possessions,  without 
regard  to  section  212  (a)(5)(A)  (labor 
certification),  (7)(A)  (immigrant  visa) 
and  (B)  (non-immigrant  visa)  of  the 
Immigration  and  Nationality  Act  (INA). 
Citizens  of  the  Compact  Coimtries  who 
seek  to  immigrate  into  the  United  States 
must  follow  standard  procedures  of  the 
INA.  Adopted  children  who  enter  the 
United  States  to  reside  with  their 
adoptive  parents  are  not  temporary 
visitors,  but  intend  to  become 
permanent  residents,  i.e.,  to  inunigrate. 
The  entry  of  an  adopted  child  as  a  non- 
immigrant under  section  141(a), 
therefore,  constitutes  improper  use  of 
that  procedure  and  an  evasion  of  the 
visa  requirements  of  the  INA.  It  also 
jeopardizes,  as  will  be  shown  in  the 
following  paragraph,  the  child's  ability 
to  acquire  automatic  citizenship  under 
the  CCA. 

Children  who  are  adopted  in  these 
countries  and  are  admitted  to  the  United 
States  under  section  141(a)  of  the 
Compacts  do  not  qualify  for  automatic 
citizenship  imder  the  CCA  because  they 
were  admitted  as  nonimmigrants.  Such 
children,  however,  can  benefit  from  the 
CCA  once  they  become  lawful 
permanent  residents. 

To  obtain  lawful  permanent  resident 
status  for  such  adopted  children,  U.S. 
citizen  parents  must  file  a  Form  1-130, 
Petition  for  Alien  Relative,  establishing 
that  the  child  meets  the  requirements  of 
section  101(b)(1)(E)  of  the  Act.  Section 
101(b)(1)(E)  requires  the  child  to  have 
been  adopted  under  the  age  of  16  years 
and  to  have  resided  with  and  in  the 
legal  custody  of  the  adoptive  U.S. 
citizen  parent  for  at  least  2  years. 

Do  Non-Citizen  Children  Adopted  From 
the  Commonwealth  of  the  Northern 
Mariana  Islands  Quaiify  for  Automatic 
Citizenship  Under  the  CCA? 

Only  if  such  adopted  children  meet 
the  requirements  of  the  CCA,  including 
lawful  permanent  residence. 

(a)  Children  Bom  in  the  Commonwealth 
of  the  Northern  Mariana  Islands  (CNMI) 

The  Covenant  to  Establish  a 
Commonwealth  of  the  Northern  Mariana 
Islands  in  Political  Union  with  the 
United  States  of  America  (Covenant),  48 
U.S.C.  1801,  note,  provides  that  the 
CNMI  is  imder  the  sovereignty  of  the 
United  States  (Covenant,  section  101). 
All  persons  bom  in  the  CNMI  on  or  after 
November  3, 1986,  the  date  on  which 
the  Covenant  became  fully  effective,  are 
citizens  of  the  United  States  at  birth 
(Covenant,  section  303).  Most  persons 
bom  in  the  CNMI  prior  to  November  3, 


1986,  also  became  United  States  citizens 
on  that  day  (Covenant,  section  301). 
Accordingly,  most  children  of  adoptable 
age  bom  in  the  CNMI  are  United  States 
citizens.  Their  United  States  citizenship 
therefore  does  not  depend  on  the  CCA. 

(b)  Adopted  Children  Residing  in  the 
CNMI  Who  Are  Citizens  of  the  Compact 
Coimtries 

There  are  currently  in  existence  a 
Compact  of  Free  Association  between 
the  United  States  of  America  and  the 
Republic  of  the  Marshall  Islands  and 
with  the  Federated  States  of  Micronesia 
(48  U.S.C.  1910,  note),  and  a  Compact 
of  Free  Association  between  the  United 
States  of  America  and  Palau  (48  U.S.C. 
1931.  note)  (Compacts,  Compact 
countries).  Piu-suant  to  section  141(a)  of 
the  Compacts,  citizens  of  the  Compact 
Countries  may  enter  the  United  States, 
lawfully  engage  in  occupations,  accept 
employment,  and  establish  residence  as 
non-immigrants  in  the  United  States,  its 
territories  and  possessions,  without 
regard  to  section  212  (a)(S)(A)  (labor 
certification),  (7)(A)  (immigrant  visa) 
and  (B)  (non-immigrant  visa)  of  the 
Immigration  and  Nationality  Act  (INA). 
Citizens  of  the  Compact  Countries  who 
seek  to  immigrate  into  the  United  States 
must  follow  standard  procedures  of  the 
INA.  Adopted  children  who  enter  the 
United  States  to  reside  with  their 
adoptive  parents  are  not  temporary 
visitors,  but  intend  to  become 
permanent  residents,  i.e.,  to  immigrate. 
The  entry  of  an  adopted  child  as  a  non- 
immigrant under  section  141(a), 
therefore,  constitutes  improper  use  of 
that  procedure  and  an  evasion  of  the 
visa  requirements  of  the  INA.  It  also 
jeopardizes,  as  will  be  shown  in  the 
following  paragraph,  the  child's  ability 
to  acquire  automatic  citizenship  under 
the  CCA. 

Children  who  are  adopted  in  these 
countries  and  are  admitted  to  the  United 
States  under  section  141(a)  of  the 
Compacts  do  not  qualify  for  automatic 
citizenship  under  the  CCA  because  they 
were  admitted  as  nonimmigrants.  Such 
children,  however,  can  benefit  from  the 
CCA  once  they  become  lawful 
permanent  residents. 

To  obtain  lawful  permanent  resident 
status  for  such  adopted  children,  U.S. 
citizen  parents  must  file  a  Form  1-130, 
Petition  for  Alien  Relative,  establishing 
that  the  child  meets  the  requirements  of 
section  101(b)(1)(E)  of  the  Act.  Section 
101(b)(1)(E)  requires  the  child  to  have 
been  adopted  under  the  age  of  16  years 
and  to  have  resided  in  the  United  States 
in  the  legal  custody  of  the  adoptive  U.S. 
citizen  parent  for  at  least  2  years. 


(c)  Adopted  Children  Residing  in  the 
CNMI  Who  Are  Neither  United  States 
Citizens  Nor  Citizens  of  a  Compact 
Country 

Adopted  children  who  are  currently 
residing  in  the  CNMI  with  a  U.S.  citizen 
parent(s)  who  are  neither  United  States 
citizens  nor  citizens  of  a  Compact 
Coimtry  but  who  are  in  nonimmigrant 
or  parole  status  do  not  qualify  for 
automatic  citizenship.  Such  children 
will  acquire  automatic  citizenship  only 
after  they  immigrate  to  the  United  States 
or  adjust  status  in  the  United  States  to 
that  of  a  lawful  permanent  resident. 
Once  the  child  becomes  a  lawful 
permanent  resident  and  all  other 
requirements  of  the  CCA  are  met,  the 
child  will  be  a  citizen  of  the  United 
States  automatically  by  operation  of 
law. 

It  should  be  noted,  however,  first,  that 
it  is  not  likely  that  many  adopted 
children  fall  into  that  class,  and,  second, 
due  to  the  peculiar  immigration  status 
of  the  CNMI.  the  vast  majority  of  those 
adopted  children  will  be  lawful 
permanent  residents.  Although  the 
CNMI  is  imder  the  sovereignty  of  the 
United  States  and  most  of  the  persons 
bom  in  the  CNMI  are  citizens  of  the 
United  States,  the  CNMI  is  not  a  part  of 
the  United  States  for  the  purposes  of  the 
Immigration  and  Nationality  Act  (INA). 
Section  101(a)(38).  Aliens  who  seek  to 
enter  the  United  States  governed  by  the 
INA  (all  areas  subject  to  the  sovereignty 
of  the  United  States  except  American 
Samoa  and  the  CNMI)  bom  the  CNMI 
are  therefore  subject  to  the  visa 
requirements  of  the  INA.  There  is  no 
equivalent  provision  to  section  141(a)  of 
the  Compacts  in  the  Covenant  that 
would  permit  the  entry  of  non- 
inmiigrants  from  the  CNMI  under  a  visa 
waiver.  Hence,  alien  adopted  children 
residing  in  the  CNMI  who  are  not 
citizens  of  the  Compact  Countries  must 
have  a  visa,  and  it  may  be  assiuned  that 
either  the  adoptive  parent  or  the  issuing 
visa  official  will  see  to  it  that  the 
adopted  children  wiU  travel  under  an 
immigrant  visa  thaLwill  insure  the 
acquisition  of  lawful  permanent 
resident  status. 

Thus  for  all  practical  purposes  the 
only  alien  adopted  children  from  the 
CNMI  who  lack  the  lawful  permanent 
resident  requirement  of  the  CCA  would 
be  citizens  of  the  Compact  Countries 
who  entered  as  non-immigrants,  and 
parolees. 

When  Does  a  Child  Automatically 
Acquire  Citizenship? 

A  child  who  qualifies  for  citizenship 
automatically  will  be  deemed  a  citizen 
on  the  date  the  last  condition  is  fulfilled 
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(e.g.,  the  date  of  final,  full  and  complete 
adoption,  naturalization  of  the  parent, 
or  admission  of  the  child  as  a  lawful 
permanent  resident,  whichever  happens 
last).  United  States  citizen  parents 
should  note  that  children  who  are 
admitted  to  the  United  States  imder 
section  101(b)(1)(F)  of  the  Act  as  IR-4s 
(orphans  coming  to  the  United  States  to 
be  adopted  by  U.S.  citizen  parent(s))  do 
not  automatically  acquire  citizenship  on 
entry,  even  though  admitted  as  lawful 
permanent  residents.  Children  admitted 
as  IR-4s  (orphans  coming  to  the  United 
States  to  be  adopted  by  U.S.  citizen 
parent(s))  must  have  been  finally 
adopted  in  the  United  States  or  had  the 
foreign  adoption  recognized  by  the  state 
where  the  child  is  permanently  residing. 
For  those  children  under  the  age  of  18 
who  acquired  citizenship  under  the 
CCA  on  the  date  the  law  became 
effective,  Febmary  27,  2001,  that  date  is 
the  date  of  their  citizenship. 

Good  Cause  Exception 

This  interim  rule  is  effective  on 
publication,  although  the  Service  invites 
post-promulgation  comments  and  will 
address  any  such  comments  in  a  final 
rule.  For  the  following  reason,  the 
Service  finds  that  good  cause  exists  for 
adopting  this  mle  without  the  prior 
notice  and  comment  period  ordinarily 
required  by  5  U.S.C.  553(b).  The 
amendments  made  by  F*ublic  Law  106- 
395  apply  to  individuals  who  satisfy  the 
requirements  of  section  320  and  322  of 
the  Act  beginning  Febmary  27,  2001.  It 
is  therefore  impracticable  to  adopt  this 
rule  with  the  prior  notice  and  comment 
period  normally  required  under  5  U.S.C. 
553(b). 

Regulatory  Flexibility  Act 

The  Acting  Commissioner  of  the 
Immigration  and  Naturalization  Service, 
in  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  mle  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  mle  merely  establishes 
procedures  for  U.S.  citizen  parents  to 
apply  for  certificates  of  citizenship  for 
forpign-born  children  residing 
permanently  in  the  United  States  or 
residing  abroad.  The  affected  parties  are 
not  small  entities,  and  the  impact  of  the 
regulation  is  not  an  economic  one. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 


Accordingly,  this  regulation  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

This  mle  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  mle  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  1  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
animal  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets.  - 

Executive  Order  12988  Civil  Justice 
Reform 

This  final  mle  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act  of  1995 

The  Service  is  considering 
consolidating  the  Form  N-643,  and  the 
Form  N-600/N-643,  Supplement  A, 
into  the  Form  N-600.  In  addition,  the 
information  collection  requirement, 
Form  N-600  is  in  the  process  of  being 
revised.  Since  this  interim  mle  takes 
effect  on  publication,  the  public  should 
continue  to  u&e  Forms  N-600,  N-643, 
and  N-600/N-643,  Supplement  A  until 
further  notice. 

The  Service  is  publishing  a  draft  copy 
of  this  form  in  an  information  collection 
notice  published  in  this  issue  of  the 


Federal  Register  to  give  the  public  a 
chance  to  comment  on  the  form. 
.    The  Service,  after  review  of  all  public 
comments,  will  determine  whether  it 
will  use  the  revised  and  consolidated 
Form  N-600.  If  so,  the  Service,  upon 
approval  by  OMB.  will  publish  a  notice 
in  the  Federal  Register  addressing  the 
effective  date  for  use  of  the  form. 

List  of  Subjects  ^ 

8  CFR  Part  103 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  Agencies),  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 


8  CFR  Part  310 

Citizenship  and  naturalization. 
Courts. 

8  CFR  Part  320 

Citizenship  and  naturalization. 
Infants  and  children.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  322 

Citizenship  and  naturalization. 
Infants  and  children.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  334 

Administrative  practice  and 
procedure.  Citizenship  and 
naturalization.  Courts,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  337 

Citizenship  and  naturalization. 
Courts. 

8  CFR  Part  338 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  341 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  103— POWERS  AND  DUTIES  OF 
SERVICE  OFRCERS;  AVAILABILITY 
OF  SERVICE  RECORDS 

1.  The  authority  citation  for  part  103 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552.  552a:  8  U.S.C. 
1101,  1103.  1304,  1356:  31  U.S.C.  9701:  E.O. 
12356,  47  PR  14874.  15557.  3  CFR.  1982 
Comp.,  p.  166:  8  CFR  part  2. 

2.  Section  103.1  is  amended  by: 


32144  Federal  Register /Vol.  66.  No.  114 /Wednesday,  June  13.  2001 /Rules  and  Regulations 


a.  Removing  the  period  at  the  end  of 
paragraph  (f)(3)(iii)(MM);  and  inserting 
a  ";  and"  in  its  place;  and  by 

b.  Adding  a  new  paragraph 
(f)(3)(iii){NN).  to  read  as  follows: 

§  103.1    Delegations  of  authority. 


*   * 
•   * 


(f)* 
(3)* 

(iii)* 

(NN)  Applications  for  certificates  of 

citizenship  under  §§  320.5  and  322.5  of 

this  chapter. 


PART  310— NATURALIZATION 
AUTHORITY 

3.  The  authority  citation  for  part  310 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1421. 1443,  1447. 
1448;  8  CFR  part  2. 

§310.3    [Amended] 

4.  In  §  310.3,  paragraph  (b)  is 
amended  in  the  last  sentence  by 
removing  the  reference  to  "322(c),". 

5.  Part  320  is  added  to  read  as  follows: 

PART  320— CHILD  BORN  OUTSIDE 
THE  UNITED  STATES  AND  RESIDING 
PERMANENTLY  IN  THE  UNITED 
STATES;  REQUIREMENTS  FOR 
AUTOMATIC  ACQUISITION  OF 
CITIZENSHIP 

Sec 

320.1  What  definitions  are  used  in  this 
part? 

320.2  Who  is  eligible  for  citizenship? 

320.3  How.  where,  and  what  forms  and 
other  dociunents  should  be  filed? 

320.4  Who  must  appear  for  an  interview  on 
the  application  for  citizenship? 

320.5  What  happens  if  the  application  is 
approved  or  denied  by  the  Service? 

Authority:  8  U.S.C.  1103. 1443;  8  CFR  part 
2. 

§  320.1    Wtwt  definitions  are  used  in  this 
part? 

As  used  in  this  part,  the  term: 
Adopted  means  adopted  pvusuant  to  a 
full,  final  and  complete  adoption.  If  a 
foreign  adoption  of  an  orphan  was  not 
full  and  final,  was  defective,  or  the 
unmarried  U.S.  citizen  parent  or  U.S. 
citizen  parent  and  spouse  jointly  did  not 
see  and  observe  the  child  in  person 
prior  to  or  during  the  foreign  adoption 
proceedings,  the  child  is  not  considered 
to  have  been  fully,  finally  and 
completely  adopted  and  must  be 
readopted  in  the  United  States. 
Readoption  requirements  may  be 
waived  if  the  state  of  residence  of  the 
United  States  citizen  parent(s) 
recognizes  the  foreign  adoption  as  full 
and  final  under  that  state's  adoption 
laws. 


Adopted  child  means  a  person  who 
has  been  adopted  as  defined  above  and 
who  meets  the  requirements  of  section 
101(b)(1)(E)  or  (F)  of  the  Act. 

Child  means  a  person  who  meets  the 
requirements  of  section  101(c)(1)  of  the 
Act. 

Joint  custody,  in  the  case  of  a  child  of 
divorced  or  legally  separated  parents, 
means  the  award  of  equal  responsibility 
for  and  authority  over  the  care, 
education,  religion,  medical  treatment, 
and  general  welfare  of  a  child  to  both 
parents  by  a  coiut  of  law  or  other 
appropriate  government  entity  pursuant 
to  the  laws  of  the  state  or  coimhy  of 
residence. 

Legal  custody  refers  to  the 
responsibility  for  and  authority  over  a 
child. 

(1)  For  the  purpose  of  the  CCA.  the 
Service  will  presume  that  a  U.S.  citizen 
parent  has  legal  custody  of  a  child,  and 
will  recognize  that  U.S.  citizen  parent  as 
having  lawful  authority  over  the  child, 
absent  evidence  to  the  contrary,  in  the 
case  of: 

(i)  A  biological  child  who  ctirrently 
resides  with  both  natiutil  parents  (who 
are  married  to  each  other,  living  in 
marital  imion,  and  not  separated). 

(ii)  A  biological  child  who  currently 
resides  with  a  siuviving  nattu^  parent 
(if  the  other  parent  is  deceased),  or 

(iii)  In  the  case  of  a  biological  child 
bom  out  of  wedlock  who  has  been 
legitimated  and  currently  resides  with 
the  nattual  parent. 

(2)  In  the  case  of  an  adopted  child,  a 
determination  that  a  U.S.  citizen  parent 
has  legal  custody  wiU  be  based  on  the 
existence  of  a  final  adoption  decree.  In 
the  case  of  a  child  of  divorced  or  legally 
separated  parents,  the  Service  will  find 
a  U.S.  citizen  parent  to  have  legal 
custody  of  a  child,  for  the  purpose  of  the 
CCA,  where  there  has  been  an  award  of 
primary  care,  control,  and  maintenance 
of  a  minor  child  to  a  parent  by  a  coiut 
of  law  or  other  appropriate  government 
entity  piu'suant  to  the  laws  of  the  state 
or  coimtry  of  residence.  The  Service 
will  consider  a  U.S.  citizen  parent  who 
has  been  awarded  "joint  custody,"  to 
have  legal  custody  of  a  child.  There  may 
be  other  factual  circiunstances  vmder 
which  the  Service  will  find  the  U.S. 
citizen  parent  to  have  legal  custody  for 
purposes  of  the  CCA. 

§320.2    Who  is  eligibla  for  citizenship? 

(a)  General.  To  be  eligible  for 
citizenship  under  section  320  of  the  Act, 
a  person  must  establish  that  the 
following  conditions  have  been  met 
after  February  26,  2001: 

(1)  The  child  has  at  least  one  United 
States  citizen  parent  (by  birth  or 
naturalization); 


(2)  The  child  is  under  18  years  of  age; 
and 

(3)  The  child  is  residing  in  the  United 
States  in  the  legal  and  physical  custody 
of  the  United  States  citizen  parent, 
piusuant  to  a  lawful  admission  for 
permanent  residence. 

(b)  Additional  requirements  if  child  is 
adopted.  If  adopted,  the  child  must 
meet  all  of  the  requirements  in 
paragraph  (a)  of  this  section  as  well  as 
satisfy  the  requirements  applicable  to 
adopted  children  imder  section 
101(b)(1)  of  the  Act. 

§  320.3    How,  where,  and  what  forms  and 
other  documento  should  be  filed? 

(a)  Application.  Individuals  who  are 
applying  for  certificate  of  citizenship  on 
their  own  behalf  should  file  a  Form  N- 
600,  Application  for  Certificate  of 
Citizenship.  An  application  for  a 
certificate  of  citizenship  under  this 
section  on  behalf  of  a  minor  biological 
child  shall  be  submitted  on  Form  N- 
600,  Application  for  Certificate  of 
Citizenship,  by  the  U.S.  citizen  parent(s) 
or  legal  guardian.  An  application  for  a 
certificate  of  citizenship  imder  this 
section  on  behalf  of  a  minor  adopted 
child  shall  be  submitted  on  Form  N- 
643,  Application  for  Certificate  of 
Citizenship  in  Behalf  of  An  Adopted 
Child  by  U.S.  citizen  adoptive  parent(s) 
or  legal  guardian.  The  completed 
application  and  accompanying 
supporting  dociunentation  must  be  filed 
at  the  appropriate  stateside  Service 
district  office  or  sub-office  with 
jurisdiction  over  the  U.S.  citizen  parent 
and  child's  residence.  The  application 
must  be  filed  with  the  filing  fee  required 
in  §  103.7(b)(1)  of  this  chanter. 

(b)  Evidence.  (1)  An  applicant  under 
this  section  shall  establish  eligibility 
under  §  320.2.  In  addition  to  tiie  forms 
and  the  appropriate  fee  as  required  in 
§  103.7(b)(1)  of  this  chapter,  an 
applicant  must  submit  the  following 
required  documents  unless  such 
documents  are  already  contained  in  the 
Service  administrative  file(s): 

(i)  The  child's  birth  certificate  or 
record; 

(ii)  Marriage  certificate  of  child's 
parents  (if  applicable); 

(iii)  If  the  child's  parents  were 
married  before  their  marriage  to  each 
other,  proof  of  termination  of  any 
previous  marriage  of  each  parent  (e.g., 
death  certificate  or  divorce  decree); 

(iv)  Evidence  of  U.S.  citizenship  of 
parent,  (i.e.,  birth  certificate; 
naturalization  certificate;  FS-240, 
Report  of  Birth  Abroad;  a  valid 
imexpired  U.S.  passport;  or  certificate  of 
citizenship); 

Cv)  If  the  child  was  bom  out  of 
wedlock,  dociunents  verifying 
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legitimation  according  to  the  laws  of  the 
child's  residence  or  domicile  or  father's 
residence  or  domicile  (if  applicable); 

(vi)  In  case  of  divorce,  legal 
separation,  or  adoption,  dociunentation 
of  legal  custody; 

(vii)  Copy  of  Permanent  Resident 
Card/ Alien  Registration  Receipt  Card  or 
other  evidence  of  lawful  permanent 
resident  status  (e.g.  1-551  stamp  in  a 
valid  foreign  passport  or  Service-issued 
travel  dociunent); 

(viii)  If  adopted,  a  copy  of  the  full, 
final  adoption  decree  and,  if  the 
adoption  was  outside  of  the  United 
States  and  the  child  immigrated  as  an 
IR-4  (orphans  coming  to  the  United 
States  to  be  adopted  by  U.S.  citizen 
parent(s)),  evidence  that  the  foreign 
adoption  is  recognized  by  the  state 
where  the  child  is  permanently  residing; 
and 

(ix)  Evidence  of  all  legal  name 
changes,  if  applicable,  for  the  child  and 
U.S.  citizen  parent. 

(2)  If  the  Service  requires  any 
additional  dociunentation  to  make  a 
decision  on  the  application  for 
certificate  of  citizenship,  applicants  may 
be  asked  to  provide  that  dociunentation 
under  separate  cover  or  at  the  time  of 
interview.  Applicants  do  not  need  to 
submit  documents  that  were  submitted 
in  connection  v«th:  An  application  for 
immigrant  visa  and  retained  by  the 
American  Consulate  for  inclusion  in  the 
immigrant  visa  package,  or  an 
immigrant  petition  or  application  and 
included  in  a  Service  administrative 
file.  Applicants  should  indicate  that 
they  wish  to  rely  on  such  dociunents 
and  identify  the  administrative  file(s)  by 
name  and  alien  number.  The  Service 
will  only  request  the  required 
documentation  again  if  necessary. 

§320.4    Who  must  appear  for  an  Interview 
on  the  application  for  citizenship? 

All  applicants  (and  U.S.  citizen 
parent{s)  if  application  filed  on  behalf  of 
a  minor  biological  or  adopted  child) 
must  appear  for  examination  unless 
such  examination  is  waived  under  the 
guidelines  expressed  in  §  341.2  of  this 
chapter. 

§  320.5    What  happens  If  the  application  is 
approved  or  denied  by  the  Service? 

(a)  Approval  of  application.  If  the 
application  for  the  certificate  of 
citizenship  is  granted,  after  the 
applicant  takes  the  oath  of  allegiance 
prescribed  in  8  CFR  part  337.  unless  the 
oath  is  waived,  the  Service  will  issue  a 
certificate  of  citizenship. 

(b)  Denial  of  application.  If  the 
decision  of  the  district  director  is  to 
deny  the  application  for  a  certificate  of 
citizenship  under  this  section,  the 


applicant  shall  be  furnished  with  the 
reasons  for  denial  and  advised  of  the 
right  to  appeal  in  accordance  with  the 
provisions  of  8  CFR  103.3(a).  An 
applicant  may  file  an  appeal  on  Form  I- 
290B,  Notice  of  Appeal  to  the 
Administrative  Appeals  Unit  (AAU), 
with  the  required  fee  prescribed  in 
§  103.7(b)(1)  of  this  chapter,  in 
accordance  with  the  instmctions  therein 
and  with  any  supporting  documentation 
addressing  the  reasons  for  denial.  To  be 
timely,  an  appeal  must  be  filed  within 
30  days  of  service  of  the  decision.  After 
an  application  for  a  certificate  of 
citizenship  has  been  denied  and  the 
time  for  appeal  has  expired,  a  second 
application  submitted  by  the  same 
individual  shall  be  rejected  and  the 
applicant  will  be  instmcted  to  submit  a 
motion  for  reopening  or  reconsideration 
in  accordance  with  8  CFR  103.5.  The 
motion  shall  be  accompanied  by  the 
rejected  application  and  the  fee 
specified  in  8  CFR  103.7.  A  decision 
shall  be  issued  with  notification  of 
appeal  rights  in  all  certificate  of 
citizenship  cases,  including  any  case 
denied  due  to  the  applicant's  failure  to 
prosecute  the  application. 

6.  Part  322  is  revised  to  read  as 
follows: 

PART  322— CHILD  BORN  OUTSIDE 
THE  UNITED  STATES; 
REQUIREMENTS  FOR  APPUCATION 
FOR  CERTIHCATE  OF  CITIZENSHIP 

Sec. 

322.1  What  are  the  definitions  used  in  this 
part? 

322.2  Who  is  eligible  for  citizenship? 

322.3  How,  where,  and  what  forms  and 
other  documents  should  the  United 
States  citizen  parent(s)  file? 

322.4  -  Who  must  appear  for  an  interview  on 
the  application  for  citizenship? 

322.5  What  happens  if  the  application  is 
approved  or  denied  by  the  Service? 

Authority:  8  U.S.C.  1103, 1443:  8  CFR  part 
2. 

§322.1    What  are  the  deflnKions  used  in 
this  part? 

As  used  in  this  part  the  term: 
Adopted  means  adopted  pursuant  to  a 
full,  final  and  complete  adoption.  In  the 
case  of  an  orphan  adoption,  if  a  foreign 
adoption  was  not  full  and  final,  was 
defective,  or  the  immarried  U.S.  citizen 
parent  or  U.S.  citizen  parent  and  spouse 
jointly  did  not  see  and  observe  the  child 
in  person  prior  to  or  during  the  foreign 
adoption  proceedings,  an  orphan  is  not 
considered  to  have  been  adopted  and 
must  be  readopted  in  the  United  States 
or  satisfy  the  requirements  of  section 
101(b)(1)(E)  of  the  Act. 

Adopted  child  means  a  person  who 
has  been  adopted  as  defined  above  and 


who  meets  the  requirements  of  section 
101(b)(1)(E)  or  (F)  of  the  Act. 

Child  means  a  person  who  meets  the 
requirements  of  section  101(c)(1)  of  the 
Act. 

lawful  admission  shall  have  the  same 
meaning  as  provided  in  section 
101(a)(13)oftheAct. 

Joint  custody,  in  the  case  of  a  child  of 
divorced  or  legally  separated  parents, 
means  the  award  of  equal  responsibility 
for  and  authority  over  the  care, 
education,  religion,  medical  treatment 
and  general  welfare  of  a  child  to  both 
parents  by  a  court  of  law  or  other 
appropriate  government  entity  pursuant 
to  the  laws  of  the  state  or  country  of 
residence. 

Legal  custody  refers  to  the 
responsibility  for  and  authority  over  a 
child. 

(1)  For  the  purpose  of  the  CCA,  the 
Service  will  presume  that  a  U.S.  citizen 
parent  has  legal  custody  of  a  child,  and 
will  recognize  that  U.S.  citizen  parent  as 
having  lawful  authority  over  the  child, 
absent  evidence  to  the  contrary,  in  the 
case  of: 

(i)  A  biological  child  who  currently 
resides  with  both  natural  parents  (who 
are  married  to  each  other,  living  in 
marital  union,  and  not  separated). 

(ii)  A  biological  child  who  currently 
resides  with  a  surviving  natural  parent 
(if  the  other  parent  is  deceased),  or 

(iii)  In  the  case  of  a  biological  child 
bom  out  of  wedlock  who  has  been 
legitimated  and  currently  resides  with 
the  natural  parent. 

(2)  In  the  case  of  an  adopted  child,  a 
determination  that  a  U.S.  citizen  parent 
has  legal  custody  will  be  based  on  the 
existence  of  a  final  adoption  decree.  In 
the  case  of  a  child  of  divorced  or  legally 
separated  parents,  the  Service  will  find 
a  U.S.  citizen  parent  to  have  legal 
custody  of  a  child,  for  the  purpose  of  the 
CCA,  where  there  has  been  an  award  of 
primary  care,  control,  and  maintenance 
of  a  minor  child  to  a  parent  by  a  court 

of  law  or  other  appropriate  government 
entity  pursuant  to  the  laws  of  the  state 
or  country  of  residence.  The  Service 
will  consider  a  U.S.  citizen  parent  who 
has  been  awarded  "joint  custody,"  to 
have  legal  custody  of  a  child.  There  may 
be  other  factual  circumstances  under 
which  the  Service  will  find  the  U.S. 
citizen  parent  to  have  legal  custody  for 
purposes  of  the  CCA. 

§322.2    Who  Is  eligible  for  citiwnship? 

(a)  General.  A  child  will  be  eligible  for 
citizenship  under  section  322  of  the  Act, 
if  the  following  conditions  have  been 
fiilfiUed: 

(1)  The  child  has  at  least  one  United 
States  citizen  parent  (by  birth  or 
naturalization); 
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(2)  The  United  States  citizen  parent 
has  been  physically  present  in  the 
United  States  or  its  outlying  possessions 
for  at  least  5  years,  at  least  2  of  which 
were  after  the  age  of  14,  or  the  United 
States  citizen  parent  has  a  United  States 
citizen  parent  who  has  been  physically 
present  in  the  United  States  or  its 
outlying  possessions  for  at  least  5  years, 
at  least  2  of  which  were  after  the  age  of 
14; 

(3)  The  child  currently  is  under  18 
years  of  age; 

(4)  The  child  currently  is  residing 
outside  the  United  States  in  the  legal 
and  physical  custody  of  the  United 
States  citizen  parent;  and 

(5)  The  child  is  temporarily  present  in 
the  United  States  pursuant  to  a  lawful 
admission  and  is  maintaining  such 
lawful  status  in  the  United  States. 

(b)  Additional  requirements  if  child  is 
adopted.  If  an  adopted  child,  all  of  the 
requirements  in  paragraph  (a)  of  this 
section  must  be  fulfilled  and  the  child 
must  satisfy  the  requirements  applicable 
to  adopted  children  imder  section 
101(b)(1)  of  the  Act. 

§  322.3    How,  wtiere,  and  what  fonns  and 
ottier  documents  should  the  United  States 
citizen  parent(s)  file? 

(a)  Application.  An  application  for  a 
certificate  of  citizenship  under  this 
section  on  behalf  of  a  biological  child 
shall  be  submitted  on  Form  N-600, 
Application  for  Certificate  of 
Citizenship,  by  the  U.S.  citizen 
parent(s).  An  application  for  a  certificate 
of  citizenship  imder  this  section  on 
behalf  of  an  adopted  child  shall  be 
submitted  on  Form  N-643,  Application 
for  Certificate  of  Citizenship  in  Behalf  of 
An  Adopted  Child  by  U.S.  citizen 
adoptive  parent(s).  The  completed 
application  and  accompanying 
supporting  documentation  may  be  filed 
at  any  stateside  district  office  or 
suboffice.  The  application  must  be  filed 
with  the  filing  fee  required  in 
§  103.7(b)(1)  of  this  chapter.  The  U.S. 
citizen  parent  should  include  a  request 
with  the  N-600  or  N-643,  noting 
preferred  interview  dates,  and  should 
allow  sufficient  time  (at  least  ninety 
days)  to  enable  the  Service  office  to 
preliminarily  adjudicate  the  application, 
schedule  the  interview,  and  send  the 
appointment  notice  to  the  foreign 
address. 

(b)  Evidence.  (1)  An  applicant  under 
this  section  shall  establish  eligibility 
under  §  322.2.  In  addition  to  the  forms 
and  the  appropriate  fee  as  required  in 
§  103.7(b)(1)  of  this  chapter,  an 
applicant  must  submit  the  following 
required  dociunents  imless  such 
documents  are  already  contained  in  the 
Service  administrative  file(s): 


(i)  The  child's  birth  certificate  or 
record; 

(ii)  Marriage  certificate  of  child's 
parents  (if  applicable); 

(iii)  If  the  cnild's  parents  were 
married  before  their  marriage  to  each 
other,  proof  of  termination  of  any 
previous  marriage  of  each  parent  [e.g., 
death  certificate  or  divorce  decree); 

(iv)  Evidence  of  U.S.  citizenship  of 
parent  (i.e.,  birth  certificate; 
natiu-alization  certificate;  FS-240, 
Report  of  Birth  Abroad;  a  valid 
imexpired  U.S.  passport;  or  certificate  of 
citizenship); 

(v)  If  the  child  was  bom  out  of 
wedlock,  documents  verifying 
legitimation  according  to  the  laws  of  the 
child's  residence  or  domicile  or  father's 
residence  or  domicile  (if  applicable); 

(vi)  In  case  of  divorce,  legal 
separation,  or  adoption,  documentation 
of  legal  custody  (if  applicable); 

(vii)  Documentation  establishing  that 
the  U.S.  citizen  parent  or  U.S.  citizen 
grandparent  meets  the  required  physical 
presence  requirements  (e.g.,  school 
records,  military  records,  utility  bills, 
medical  records,  deeds,  mortgages, 
contracts,  insurance  policies,  receipts, 
or  attestations  by  churches,  iinions,  or 
other  organizations); 

(viii)  Evidence  that  the  child  is 
present  in  the  United  States  pursuant  to 
a  lawful  admission  and  is  maintaining 
such  lawful  status  (e.g..  Form  1-94, 
Arrival/Departure  Record)  (in  certain 
circumstances,  this  evidence  may  be 
presented  at  the  time  of  interview); 

(ix)  If  adopted,  a  copy  of  a  full,  final 
adoption  decree; 

(x)  For  adopted  children  (not  orphans) 
applying  imder  section  322  of  the  Act, 
evidence  that  they  satisfy  the 
requirements  of  section  101(b)(1)(E); 
(xi)  For  adopted  orphans  applying 
under  section  322  of  the  Act,  a  copy  of 
notice  of  approval  of  a  Form  1-600 
Petition  to  Classify  Orphan  as  an 
Immediate  Relative,  and  supporting 
documentation  for  such  form  (except 
the  home  study);  and 

(xii)  Evidence  of  all  legal  name 
changes,  if  applicable,  for  child,  U.S. 
citizen  parent,  or  U.S.  citizen 
grandparent. 

(2)  If  the  Service  requires  any 
additional  documentation  to  make  a 
decision  on  the  Form  N-600  or  N-643, 
parents  may  be  asked  to  provide  that 
documentation  under  separate  cover  or 
at  the  time  of  interview.  Parents  do  not 
need  to  submit  documents  that  were 
submitted  in  connection  with:  An 
application  for  immigrant  visa  and 
retained  by  the  American  Consulate  for 
inclusion  in  the  immigrant  visa  package, 
or  another  immigrant  petition  or 
application  and  included  in  a  Service 


administrative  file.  Parents  should 
indicate  that  they  wish  to  rely  on  such 
documents  and  identify  the 
administrative  file(s)  by  name  and  alien 
nmnber.  The  Service  will  only  request 
the  required  docvunentation  again  if 
necessary. 

§  322.4    Who  must  appear  for  an  interview 
on  ttte  application  for  citizenship? 

The  U.S.  citizen  parent  and  the  child 
shall  appear  in  person  before  a  Service 
officer  for  examination  on  the 
application  for  certificate  of  citizenship. 

§  322.5    What  happens  if  the  application  is 
approved  or  denied  t>y  the  Service? 

(a)  Approval  of  application.  If  the 
application  for  certificate  of  citizenship 
is  approved,  cifter  the  applicant  takes  the 
oath  of  allegiance  prescribed  in  8  CFR 
part  337,  unless  the  oath  is  waived,  the 
Service  will  issue  a  certificate  of 
citizenship.  The  child  is  a  citizen  as  of 
the  date  of  approval  and  administration 
of  the  oath  of  allegiance. 

(b)  Denial  of  application.  If  the 
decision  of  the  district  director  is  to 
deny  the  application  for  a  certificate  of 
citizenship  under  this  section,  the 
applicant  shall  be  furnished  with  the 
reasons  for  denial  and  advised  of  the 
right  to  appeal  in  accordance  with  the 
provisions  of  8  CFR  103.3(a).  An 
applicant  may  file  an  appeal  on  Form  I— 
290B,  Notice  of  Appeal  to  the 
Administrative  Appeals  Unit  (AAU), 
with  the  required  fee  prescribed  in 

§  103.7(b)(1)  of  this  chapter,  in 
accordance  with  the  instructions  therein 
and  with  any  supporting  documentation 
addressing  the  reasons  for  denial.  To  be 
timely  filed,  an  appeal  must  be  filed 
within  30  days  of  service  of  the 
decision.  After  an  application  for  a 
certificate  of  citizenship  has  been 
denied  and  the  time  for  appeal  has 
expired,  a  second  application  submitted 
by  the  same  individual  shall  be  rejected 
and  the  appUcant  will  be  instructed  to 
submit  a  motion  for  reopening  or 
reconsideration  in  accordance  with  8 
CFR  103.5.  The  motion  shall  be 
accompanied  by  the  rejected  application 
and  the  fee  specified  in  8  CFR  103.7.  A 
decision  shall  be  issued  with 
notification  of  appeal  rights  in  all 
certificate  of  citizenship  cases, 
including  any  case  denied  due  to  the 
applicant's  failiue  to  prosecute  the 
application. 

PART  334— APPUCATION  FOR 
NATURALIZATION 

7.  The  authority  citation  for  part  334 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443;  8  CFR  part 
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§334.1    [Amended] 

8.  Section  334.1  is  amended  by 
removing  the  reference  to  "322,". 

S  334.2    [Amended] 

9.  Section  334.2  is  amended  by 
removing  the  reference  to  "322."  from 
the  first  sentence  in  paragraph  (a). 

PART  337— OATH  OF  ALLEGIANCE 

10.  The  authority  citation  for  part  337 
is  revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1443, 1448;  8 
CFR  part  2. 

§337.9    [Amended] 

11.  Section  337.9  is  amended  by 
removing  and  reserving  paragraph  (b). 

PART  33»— CERTIRCATE  OF 
NATURALIZATION 

12.  The  authority  citation  for  part  338 
is  revised  to  read  as  follows: 


Authority:  8  U.S.C.  1103. 1443;  8  CFR  part 
2. 

§  338.4    [Removed  and  reserved] 

13.  Section  338.4  is  removed  and 
reserved. 

PART  341-CERTlFICATES  OF 
CITIZENSHIP 

14.  The  authority  citation  for  part  341 
is  revised  to  read  as  follows: 

Authority:  Pub.  L.  82-414,  66  Stat.  173, 
238.  254,  264,  as  amended;  8  U.S.C.  1103. 
1409(c),  1443.  1444.  1448. 1452. 1455;  8  CFR 
part  2. 

15.  Section  341.2  is  amended  by 
revising  paragraph  (a)(1)  introductory 
text  to  read  as  follows: 

f  341 .2    Examination  upon  application. 

(a)*  *  * 

(1)  When  testimony  may  be  omitted. 
An  application  received  at  a  Service 


office  having  jiuisdiction  over  the 
applicant's  residence  may  be  processed 
without  interview  if  the  Service  officer 
adjudicating  the  case  has  in  the  Service 
administrative  file(s)  all  the  required 
dociunentation  necessary  to  establish 
the  applicant's  eligibility  for  U.S. 
citizenship,  or  if  the  application  is 
accompanied  by  one  of  the  following: 


§341.7    [Amended] 

16.  Section  341.7  is  amended  by 
removing  and  reserving  paragraph  (b). 

Dated:  June  5,  2001. 
Kevin  D.  Rooney, 

Acting  Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  01-14579  Filed  6-12-01:  8:45  am] 

BHJJNG  CODE  4410-10-P 


\ 


32148 


Federal  Register/ Vol.  66,  No.  114 /Wednesday,  June  13,  2001 /Notices 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities;  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Application  for 
Certificate  of  Qtizenship. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(Service)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Papenvork  Reduction  Act  of 
1995.  The  Service  is  considering 
consolidating  the  Form  N-643,  and  the 
Form  N-600/N-643,  Supplement  A, 
into  the  Form  N-600.  In  addition,  the 
information  collection  requirement. 
Form  N-600  is  in  the  process  of  being 
revised.  Until  such  proposed  revised 
form  is  approved  by  the  Office  of 
Management  and  Budget,  the  public 
should  continue  to  use  Forms  N-600, 
N-643.  and  N-600/N-643,  Supplement 
A  until  further  notice. 

The  Service  is  publishing  a  draft  copy 
of  this  form  as  well  as  the  related 
interim  rule  elsewhere  in  this  issue  of 
the  Federal  Register  to  allow  the  public 
an  opportunity  to  comment  on  the  form 
and  the  rule  simultaneously.  Written 
comments  on  the  form  are  encouraged 
and  will  be  accepted  for  sixty  days  until 
August  13,  2001.  Your  conunents 
should  address  one  or  more  of  the 
following  four  points: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  coUection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  Information  CoUection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Certificate  of 
Citizenship. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Depaiiment  of  Justice  sponsoring  the 
collection:  Form  N-600.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  This  form  is  provided  by 


the  Service  as  a  uniform  format  for 
obtaining  essential  data  necessary  to 
determine  the  applicant's  eligibility  for 
the  requested  immigration  benefit 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  67,936  responses  at  1  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  67,936  annual  burden  hours. 

Organizations  and  individuals 
interested  in  submitting  comments 
regarding  this  burden  estimate  or  any 
aspect  of  this  information  collection 
requirement,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  the  Immigration  and  Naturalization 
Service,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiiralization  Service,  Room  4034,  425 
I  Street,  NW.,  Washington,  DC  20536; 
Attention:  Richard  A.  Sloan,  Director, 
(202)  514-3291. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  1331  Pennsylvania  Avenue, 
NW.,  National  Place  Building,  Suite 
1220,  Washington.  DC  20530. 

Dated:  June  8.  2001. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 

BtLUNG  CODE  4410-10-M 


Federal  Register /Vol.  66,  No.  114 /Wednesday,  June  13.  2001 /Notices 


32149 


U.S.  Department  of  Justice      ' 

Inunignbon  and  Naiuralizalion  Seivice 


OMBN«.i  listen 
Application  for  Certificate  of  Citizenship 


Instructions 


WHAT  IS  THIS  FORM? 


This  form,  the  N-600,  is  an  application  for  certificate  of 
citizenship. 

To  request  INS  fonns.  call  our  toll-free  forms  line  at 
1-800-870-3676.  You  may  also  get  INS  forms  and 
information  about  the  immigration  laws  and  regulations 
by  calling  1-800-375-5283  or  from  the  INS  internet 
website  at  www.ins.usdoi.gov. 

WHO  SHOULD  USE  THIS  FORM? 

The  following  individuals  may  use  this  form: 

•  Any  person  claiming  U.S.  citizenship  through  a 
U.S.  citizen  father,  mother,  both  parents  or 
marriage  to  a  U.S.  citizen  prior  to  September  22, 
1922. 

•  Any  person  claiming  U.S.  citizenship  through  the 
naturalization  of  an  alien  parent(s). 

•  A  U.S.  citizen  parent  seeking  citizenship  on  behalf 
of  a  minor  adopted  or  biological  child  under 
section  320  of  the  Immigration  and  Nationality  Act 
(INA)  (providing  for  automatic  citizenship  for 
biological  and  adopted  children  who  meet  certain 
conditions  while  under  the  age  of  18  years). 

•  A  U.S.  citizen  parent  seeking  citizenship  on  behalf 
of  a  minor  adopted  or  biological  child  under 
section  322  of  the  INA  (providing  for  citizenship 
through  an  application  process  for  biological  and 
adopted  children  who  reside  outside  of  the  United 
States  and  meet  certain  conditions  while  under  the 
age  of  1 8  years). 

WHO  CAN  FILE  THIS  FORM? 

The  Form  N-600  may  be  filed  by  any  individual 
claiming  to  have  acquired  or  derived  U.S.  citizenship 
through  a  U.S.  citizen. 

In  the  case  of  minor  adopted  or  biological  children 
(under  18  years)  qualifying  for  citizenship  under 
section  320  or  322  of  the  INA.  the  application  must  be 
filed  by  the  U.S.  citizen  parent  with  legal  and  physical 
custody  of  the  child. 


WHAT  DOES  IT  COST  TO  APPLY  FOR  A 
CERTIFICATE  OF  CITIZENSHIP  AND  HOW 
SHOULD  THE  FEE  BE  PAID? 

Except  for  U.S.  citizen  parents  requesting  a  certificate 
of  citizenship  for  an  adopted  child,  all  applicants  must 
pay  the  fee  for  a  Form  N-600.  application  for  certificate 
of  citizenship  -  $160.00. 

For  U.S.  citizen  parents  filing  on  behalf  of  an  adopted 
minor  child  under  section  320  or  322  of  the  INA 
(checkmg  Part  2,  Box  "C  on  the  Form),  the  fee  for 
the  Form  N-600  is  $125.00.  This  fee  must  be  paid  at 
the  time  of  filing  the  application.  The  fee  is  not 
refundable,  even  if  the  application  is  subsequently 
withdrawn. 

Use  the  following  guidelines  when  you  prepare  your 
check  or  money  order: 

•  The  check  or  money  order  must  be  drawn  on  a 
bank  or  other  financial  institution  located  in  the 
United  States  and  must  be  payable  in  U.S. 
currency.  DO  NOT  MAIL  CASH. 

•  Make  the  check  or  money  order  payable  to 
Inimigration  and  Naturalization  Service,  unless: 

•  you  live  Hi  Guam  and  are  filing  your 
application  there,  make  it  payable  to 
Treasurer,  Gvain;  or 

•  you  live  in  the  U.S.  Virgin  Islands  and  are 
filing  your  application  there,  make  it  payable 
to  Commissioaer  of  Finance  of  the  Virsin 
Islands. 

DO  NOT  USE  THE  INITIALS  'TNS"  ON  YOUR 
CHECK  OR  MONEY  ORDER 

WHERE  DO  I  SEND  THE  APPLICATION? 

The  completed  Form  N-600  and  accompanying 
documentation  must  be  filed  with  the  appropriate 
Service  office  in  the  United  States  with  jurisdiction 
over  your  place  of  residence. 

For  U.S.  citizen  parents  seeking  a  certificate  of 
citizenship  for  a  minor  adopted  or  biological  child  who 
resides  outside  of  the  United  States  and  qualifies  for 
citizenship  under  section  322  of  the  INA.  the  Form 
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N-600  may  be  filed  at  any  Service  office  or  subofflce  in 
the  United  States  or  its  outlying  possessions  (including 
San  Juan,  Puerto  Rico;  the  U.S.  Virgin  Islands;  and 
Guam). 

WHAT  DOCUMENTS  OR  EVmENCE  MUST  I 
SEND  WITH  THE  APPLICATION? 

The  following  is  a  list  of  documents  that  must  be 
submitted  with  the  N-600.  Unless  specifically  noted 
otherwise,  every  applicant  must  submit  each  of  the 
documents  listed  below  for  himself/herself  and  the  U.S. 
citizen  parent(s)  (or  grandparent(s)  if  applicable) 
through  whom  the  applicant  is  claiming  U.S. 
citizenship. 

Any  document  in  a  foreign  language  must  be 
accompanied  by  a  translation  in  English.  The  translator 
must  certify  that  he/she  is  competent  to  translate  and 
that  the  translation  is  true  and  accurate.  For  each 
document  needed,  you  may  submit  a  clear,  readable 
copy  or  the  originals.  Do  not  send  an  original 
Certificate  of  Citizenship  or  Certificate  of 
Naturalization.  The  Service  may  request  that  you 
present  original  documents  at  the  interview. 

•  Photographs  -  (Only  required  of  the  person  to 
whom  the  Certificate  of  Citizenship  will  be  issued) 

You  must  submit  three  identical,  unglazed 
photographs  taken  within  30  days  of  the  date  of 
filing  of  this  application.  The  photographs  should 
be  2"  X  2",  and  must  be  in  natural  color  and  taken 
without  any  headdress  (unless  the  applicant  is 
wearing  a  headdress  as  required  by  a  religious 
order  of  which  he  or  she  is  a  member).  The 
dimensions  of  the  face  should  be  about  1  inch  from 
the  top  of  the  hair  to  die  chin.  The  face  should  be 
a  M  frontal  view  with  the  entire  right  ear  visible. 
The  photographs  must  be  on  thin  paper  with  a  light 
background  and  not  mounted  in  any  way.  The 
photographs  must  not  be  signed  but  you  should 
print  your  name  (or  if  a  U.S.  citizen  parent 
applying  on  behalf  of  a  minor  child,  the  child's 
name)  and  alien  registration  number  in  the  center 
of  the  back  of  each  photograph  with  a  soft  lead 
pencil. 

•  Birth  Certificate  or  Record  -  A  certified  birth 
certificate  or  record  issued  by  a  civil  authority  in 
the  country  of  birth. 

•  Marriage  Certificate(s)  -  Certified  marriage 
certificate(s)  issued  by  a  civil  authority  in  the  state 
or  country  of  marriage. 


•  Documents  showing  the  termination  of  a 
marriage  -  Examples  include  a  divorce  decree, 
death  certificate,  or  annulment  document. 

•  Proof  of  U^.  citizenship  -  Examples  of  this  are 
birth  certificates  showing  birth  in  the  United 
States;  an  N-SSO,  Certificate  of  Naturalization;  an 
N-560,  Certificate  of  Citizenship;  an  FS-240, 
Report  of  Birth  Abroad  of  United  States  Citizen;  or 
a  valid  unexpired  U.S.  passport. 

•  Proof  of  Status  as  National  of  United  States  - 

(Only  required  for  applicants  claiming  U.S. 
citizenship  through  a  national  of  the  United  States, 
such  as  a  person  bom  in  American  Samoa  or 
Swains  Islands). 

•  Proof  of  Legitimation  -  (Only  required  for 
applicants  who  were  bom  out  of  wedlock). 

Documents  must  establish  legitimation  according 
to  the  laws  of  the  child's  residence  or  domicile  or 
father's  residence  or  domicile  (if  applicable). 

•  Proof  of  Legal  Custody  -  (Only  required  for 
applicants  whose  U.S.  citizen  parent(s)  divorced 
and/or  separated  and  for  applicants  who  are 
adopted). 

•  Copy  of  Permanent  Resident  Card  or  Other 
Evidence  of  Lawful  Permanent  Resident  Status 

-  (Only  required  for  applicants  claiming  U.S. 
citizjenship  through  alien  parent(s)  who 
naturalized  or  claiming  automatic  acquisition  of 
U.S.  citizenship  while  under  the  age  of  18  under 
section  320  of  the  INA) 

Examples  include  a  Form  I-5S 1  stamp  in  a  foreign 
passport  or  Service-issued  travel  document. 

•  Evidence  of  lawful  admission  and  maintenance 
of  such  lawful  status  (e.g.  Form  1-94, 
Arrival/E>eparture  Record)  -  (Only  required  for 
applicants  seeking  citizenship  under  section  322  of 
the  INA). 

Proof  of  required  residence  or  physical 
presence  in  the  United  States  -  Any  document 
that  proves  the  U.S.  citizen  parent(s)'  residence  or 
physical  presence  in  the  United  States.  This  proof 
may  include  but  is  not  limited  to  the  following: 

•  School,  employment,  military  records; 

•  deeds,  mortgages,  leases  showing  residence; 

•  attestations   by   churches,   unions,   or   other 
organizations; 
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•     affidavits  of  third  parties  having  knowledge  of 
the  residence  and  physical  presence. 

•  Proof  of  U^.  citizen  grandparcnt(s)'  required 
physical  presence  in  the  United  States  -  (Only 
required  for  applicants  seeking  citizenship  under 
section  322  of  the  Act  whose  U.S.  citizen  parent(s) 
does  not  meet  the  physical  presence  requirement 
of  5  years  in  the  United  Stales,  2  years  of  which 
were  after  the  age  of  14). 

Documentation  esublishing  that  the  U.S.  citizen 
grandparent(s)  met  the  required  physical  presence 
requirements. 

•  Copy  of  notice  of  approval  of  a  Form  1-600 
Petition  to  Classify  Orphan  as  an  Immediate 
Relative,  and  supporting  documentation  for 
such  form  (except  home  study)  -  (Only  required 
for  adopted  orphans  applying  under  section  322  of 
the  INA). 

•  Copy  of  full,  final   adoption  decree  -  (Only 

required  for  adopted  applicants). 

•  Evidence  of  all  legal  name  changes. 

WHAT  IF  A  DOCUMENT  IS  NOT  AVAILABLE? 

If  it  is  not  possible  to  obtain  any  one  of  the  above- 
required  documents,  you  must  establish  why  the 
evidence  is  not  available.  You  may  be  required  to 
submit  an  original  written  statement  from  the  relevant 
government  or  other  authority  explaining  the  reason  for 
the  unavailability  of  the  document(s).  You  may  submit 
the  following  secondary  evidence  for  consideration. 
However,  secondary  documents  that  do  not  overcome 
the  availability  of  primary  documents  may  result  in 
denial  of  the  application: 

•  Baptismal  certificate:  A  certificate  under  the  seal 
of  the  church  where  the  baptism  occurred,  showing 
the  date  and  place  of  the  child's  birth,  date  of 
baptism,  the  names  of  the  godparents,  if  known. 

•  Church  records:  A  certificate  under  the  church 
seal  issued  within  two  months  of  birth. 

•  School  record:  A  letter  from  authorities  of  the 
school  attended  (preferably  the  first  school), 
showing  the  date  of  admission  to  the  school,  the 
child's  date  of  birth  or  age  at  that  time,  place  of 
birth,  and  the  names  and  places  of  birth  of  parents, 
if  shown  in  the  school  records. 


•  Census  records:  State  or  federal  census  records 
showing  the  name(s)  and  place(s)  of  birth,  and  the 
date(s)  of  birth  or  age(s)  of  the  person(s)  listed. 

•  Affidavits:  Written  statements  sworn  (or 
affirmed)  to  by  two  persons  who  have  personal 
knowledge  of  the  claimed  event  (i.e.,  the  dale  and 
place  of  a  birth,  marriage,  or  death).  The  persons 
may  be  relatives  and  need  not  be  citizens  of  the 
United  States.  -Each  affidavit  should  contain  the 
following  information  regarding  the  person  making 
the  affidavit:  his  (her)  full  name  and  address;  date 
and  place  of  birth;  relationship  to  the  applicant,  if 
any;  full  information  concerning  the  event;  and 
complete  details  concerning  how  he  (she)  acquired 
knowledge  of  the  event. 

HOW  DO  I  COMPLETE  THIS  APPLICATION? 

•  Please  print  clearly  or  type  your  answers  using 
CAPITAL  letters  in  each  box. 

•  Use  black  or  blue  ink. 

•  If  you  have  an  INS  "A"  number,  write  your  INS 
"A"  number  in  the  place  indicated  on  the  top 
right  hand  comer  of  the  first  page.  Use  your 
INS  "A"  number  on  your  Permanent  Resident  Card 
(formerly  known  as  the  Alien  Registration  Receipt 
or  "Green"  Card),  if  you  have  one.  Otherwise,  use 
the  INS  "A"  number  reflected  on  the  Service- 
issued  u-avel  document.  If  the  "A"  number  has 
fewer  than  9  numbers,  place  enough  zeros  before 
the  first  number  to  make  a  total  of  9  numbers  on 
the  application.  For  example,  write  card  number 
AI234567  as  A001234567,  or  write  card  number 
A 1 2345678  as  AOI 2345678. 

•  If  a  question  does  not  apply  to  you,  write  N/A 
(meaning  "Not  Applicable")  in  the  space  provided. 

•  If  you  need  extra  space  to  answer  any  item: 

•  Attach  a  separate  sheet  of  paper  (or  more 
sheets  if  needed); 

•  Write  your  name,  your  "A"  number  (if 
available),  and  "N-600"  on  the  top  right 
comer  of  the  sheet;  and 

•  Write  the  number  of  each  question  for  which 
you  are  providing  additional  information. 
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STEP-BY-STEP  INSTRUCTIONS 

This  form  is  divided  into  12  parts, 
below  will  help  you  Till  out  the  form. 


The  infoimation 


PMtl. 


AbMrtYmi 


The  person  seeking  the  certiflcate  of  citizenship  should 
complete  information  in  this  section. 

NOTE:  If  you  are  a  U.S.  citizen  parent  applying  for  a 
certificate  of  citizenship  on  behalf  of  your  minor 
biological  or  adopted  child,  give  infonnation  for  your 
minor  child. 

A.  Current  legal  name  -  Your  ciurent  legal  name 
is  the  name  on  your  birth  certificate  unless  it  has 
been  changed  after  birth  by  a  legal  action  such 
as  a  marriage,  adoption,  or  court  order. 

B.  Name  exactly  as  it  appears  on  your 
Permanent  Resident  Card  (if  different  from 
above)  -  Write  your  name  exactly  as  it  appears 
on  the  card,  even  if  it  is  misspelled. 

C.  Other  names  used  since  birth  -  If  you  have 
ever  used  any  other  names  since  birth,  write 
them  in  this  section.  If  you  need  more  space, 
use  a  separate  sheet  of  paper. 

D.  Social  Security  Number  -  Print  your  Social 
Security  number.  If  you  do  not  have  a  Social 
Security  number,  write  "N/A"  in  the  space 
provided. 

E.  Date  of  Birth  -  Use  eight  numbers  to  show  your 
date  of  birth  (example:  May  I,  1979,  should  be 
written  05A)1/1979). 

F.  Country  of  Birth  -  Give  the  name  of  the 
country  where  you  were  bom.  Write  the  name 
of  the  country  even  if  it  no  longer  exists.  If  the 
name  of  the  country  has  changed,  write  the 
name  of  the  country  as  it  was  at  the  time  of  your 
birth. 

G.  Country  of  Nationality  -  Write  the  name  of  the 
country  of  your  prior  nationality.  Write  the 
name  of  the  country  where  you  are  currently  a 
citizen  or  national  if  you  have  filed  an 
application  to  become  a  U.S.  citizen  (section 
322  applicants  only). 


H. 

I. 
J. 


•  If  the  country  no  longer  exists  and/or  you 
are  stateless,  write  the  name  of  the  country 
where  you  were  last  a  citizen  or  national. 

•  If  you  are  a  citizen  or  national  of  more  than 
one  country,  write  the  name  of  the  foreign 
country  that  issued  your  last  passport. 

Gender  -  Indicate  whether  male  or  female. 

Height  -  Give  your  height  in  feet  and  inches. 

Visible  Scars,  Marks,  etc.  -  Note  any  visible 
scars  or  other  identifying  mark  you  have. 


Part  2.  Information  About  Your  Eligibility 


Check  the  box  in  Section  A  which  indicates  why  you 
are  eligible  for  a  certificate  of  citizenship. 

If  you  are  a  U.S.  citizen  parent  applying  for  a  certificate 
of  citizenship  on  behalf  of  a  minor  child,  check  the  box 
in  either  Section  B  or  C.  indicating  whether  you  are 
applying  for  an  adopted  or  biological  child. 

If  the  basis  for  your  eligibility  is  not  described  in  any  of 
the  categories,  check  Box  D  "Other"  and  briefly  write 
the  basis  for  your  application  on  the  lines  provided. 


Put  3.  Additional  lofonnatioB  Aboot  Yoa 


The  person  seeking  the  certificate  of  citizenship  should 
complete  information  in  this  section. 

NOTE:  If  you  are  a  U.S.  citizen  parent  applying  for  a 
certificate  of  citizenship  on  behalf  of  your  minor 
biological  or  adopted  child,  give  infonnation  for  your 
minor  child. 

A.  Home  Address  -  Give  the  address  where  you  now 
live.  Do  NOT  put  post  office  (P.O.)  box  numbers 
here. 

B.  Mailing  Address  -  If  your  mailing  address  is  the 
same  as  the  home  address,  write  "same."  If  the 
mailing  address  is  different  from  your  home 
address,  write  it  in  this  part.  Provide  "Care  Of 
information  if  applicable. 

C.  Telephone  Numbers  (Optional)  -  Telephone 
numbers  and  e-mail  addresses  allow  the  Service  to 
contact  you  more  quickly  about  your  application. 
If  you   are   hearing   impaired   and   use   a  TTY 
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telephone   connection,    please    indicate   this   by 
writing  "(TTY)"  after  the  telephone  number. 

D.  Current  Marital  Status  -  Check  the  marital 
status  you  have  on  the  date  you  are  filing  this 
application.  If  you  are  currently  not  married,  but 
had  a  prior  marriage  that  was  annulled  (declared 
by  a  court  to  be  invalid)  check  "Other"  and  explain 
it. 

E.  Information  About  Your  Entry  Into  the  Umted 
States  and  Current  Immigration  Status  - 

1.  Please  provide  information  about  where  you 
entered  the  U.S..  Provide  the  name  used  when 
you  entered  and  how  you  arrived  in  the  United 
States. 

2.  Please  provide  information  about  what 
documents  you  presented  to  enter  the  United 
States.  Provide  your  passport  number  and 
date  of  issuance,  if  known. 

3.  Please  provide  information  about  your 
immigration  status  on  entry  into  the  United 
Sutes. 

4.  If  you  adjusted  to  lawful  permanent  resident 
sutus  while  in  the  United  States,  please 
provide  the  date  you  became  a  lawful 
permanent  resident  and  place  where  such 
status  was  granted. 

F.  Previous  AppUcation  for  Certificate  of 
Citizenship  or  U.S.  Passport  -  If  you  previously 
applied  for  a  certificate  of  citizenship  or  a  U.S. 
passport  (or  you  are  a  U.S.  citizen  parent  who 
previously  applied  for  a  certificate  of  citizenship  or 
U.S.  passport  for  your  minor  child),  indicate  on  a 
separate  piece  of  paper  what  happened  with  the 
application  and  whether  a  certificate  of  citizenship 
or  U.S.  passport  was  or  was  not  issued. 

G.  Information  on  Adoption  -  If  you  were  adopted, 
provide  information  as  to  the  place  and  date  of 
adoption. 

H.  Re-adoption  in  the  United  States  -  Children  who 
are  admitted  to  the  United  States  under  section 
101(bKI)(F)  of  the  INA  as  IR-4s  (orphans  coming 
to  the  United  States  to  be  adopted  by  U.S.  citizen 
parent(s))  do  not  automatically  acquire  citizenship 
on  entry,  even  though  admitted  as  lawful 
permanent  residents.  Children  admitted  as  IR-4s 
must  have  been  finally  adopted  in  the  United  States 
or  had  the  foreign  adoption  recognized  by  the  state 
where  the  child  is  permanently  residing.  If  you  had 


to  be  re-adopted  in  the  United  States  before  you 
could  acquire  citizenship  automatically,  provide 
the  information  requested. 

Marital  Status  of  Parents  At  Time  of  Birth  (or 
Adoption)  -  Indicate  whether  your  parents  were 
married  to  each  other  at  the  time  of  your  birth.  If 
you  were  bom  out-of-wedlock,  indicate  "No",  even 
if  your  parents  subsequently  married.  If  you  were 
adopted,  indicate  whether  your  adoptive  parents 
were  married  to  each  other  at  the  time  of  your 
adoption. 

If  you  are  a  U.S.  citizen  parent  applying  on  behalf 
of  a  minor  biological  or  adopted  child,  indicate 
whether  you  were  married  to  the  child's  natural  (or 
adoptive  mother)  at  the  time  of  your  minor  child's 
birth  (or  adoption).  If  your  minor  child  was  bom 
out  of  wedlock,  indicate  "No",  even  if  you 
subsequently  married  the  child's  other  parent. 

Absences  from  the  United  States  -  Provide  the 
requested  information  for  every  trip  that  you  have 
taken  since  you  first  arrived  in  the  United  States. 
Begin  with  the  most  recent  trip. 


Put4w  Irfan— Hop  About  Y— r  VS.  C^Aam 
Fadicr  (or  Adoptive  FatlMr) 


Information  in  this  section  should  be  completed  if  you 
are  claiming  citizenship  through  a  U.S.  citizen  father 
(or  adoptive  father).  If  you  are  claiming  citizenship 
solely  through  a  U.S.  citizen  mother  (or  adoptive 
mother).  Go  to  Part  5. 

NOTE:  If  you  are  a  U.S.  citizen  father  (or  adoptive 
father)  applying  for  a  certificate  of  citizenship  on 
behalf  of  your  minor  child,  where  information  is 
requested  about  "your  US  citizen  father",  provide 
information  about  YOURSELF  in  the  sections 
noted. 

A.  Current  legal  name  -  Give  current  legal 
name  of  your  U.S.  citizen  father.  It  is  the  name 
on  his  birth  certificate  unless  it  was  changed 
after  birth  by  a  legal  action  such  as  a  marriage, 
adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  to  show 
your  U.S.  citizen  father's  date  of  birth 
(example:  May  1.  1979,  should  be  written 
05/01/1979). 

C  Country  of  Birth  -  Give  the  name  of  the 

country  where  your  U.S.  citizen  father  was 
bom.  Write  the  name  of  the  country  even  if  it 
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STEP-BY-STEP  INSTRUCTIONS 

This  torm  is  divided  into  12  parts.    The  information 
below  will  help  you  fill  out  the  lorm. 


Part  1.  Information  Aboot  You 


The  person  seeking  the  certificate  ot  citizenship  should 
complete  information  in  this  section. 

NOTE:  If  you  are  a  U.S.  citizen  parent  applying  for  a 
certificate  of  citizenship  on  behalf  of  your  minor 
biological  or  adopted  child,  give  information  for  your 
minor  child. 

A.  Current  legal  name  -  Your  current  legal  name 
IS  the  name  on  your  birth  certificate  unless  it  has 
been  changed  after  birth  by  a  legal  action  such 
as  a  marriage,  adoption,  or  court  order. 

B.  Name  exactly  as  it  appears  on  your 
Permanent  Resident  Card  (if  different  from 
above)  -  Write  your  name  exactly  as  it  appears 
on  the  card,  even  if  it  is  misspelled. 

C.  Other  names  used  since  birth  -  If  you  have 
ever  used  any  other  names  since  birth,  write 
them  in  this  .section.  If  you  need  more  space, 
use  a  separate  sheet  of  paper. 

D.  Social  Security  Number  -  Print  your  Social 
Security  number.  If  you  do  not  have  a  Social 
Security  number,  write  "N/A"  in  the  space 
provided. 

E.  Date  of  Birth  -  Use  eight  numbers  to  show  your 
date  of  birth  (example:  May  1.  1979,  should  be 
written  05/01/1979). 

F.  Country  of  Birth  -  Give  the  name  of  the 
country  where  you  were  born.  Write  the  name 
of  the  country  even  if  it  no  longer  exists.  If  the 
name  of  the  country  has  changed,  write  the 
name  of  the  country  as  it  was  at  the  time  of  your 
birth. 

G.  Country  of  Nationality  -  Write  the  name  of  the 
country  of  your  prior  nationality.  Write  the 
name  of  the  country  where  you  are  currently  a 
citizen  or  national  if  you  have  filed  an 
application  to  become  a  U.S.  citizen  (section 
322  applicants  only). 


H. 

I. 

J. 


•  If  the  country  no  longer  exists  and/or  you 
arc  stateless,  write  the  name  of  the  country 
where  you  were  last  a  citizen  or  national. 

•  If  you  are  a  citizen  or  national  of  more  than 
~^  one  country,  write  the  name  of  the  foreign 

country  that  issued  your  last  pas.sport. 

Gender  -  Indicate  whether  male  or  female. 

Height  -  Give  your  height  in  feet  and  inches. 

Visible  Scars,  Marks,  etc.  -  Note  any  visible 
scars  or  other  identifying  mark  you  have. 


Part  2.  Information  About  Your  Eligibility 


Check  the  box  in  Section  A  which  indicates  why  you 
are  eligible  for  a  certificate  of  citizenship. 

If  you  are  a  US  citizen  parent  applying  for  a  certificate 
of  citizenship  on  behalf  of  a  minor  child,  check  the  box 
in  either  Section  B  or  C.  indicating  whether  you  are 
applying  for  an  adopted  or  biological  child. 

If  the  basis  for  your  eligibility  is  not  described  in  any  of 
the  categories,  check  Box  D  "Other"  and  briefly  write 
the  basis  for  your  application  on  the  lines  provided. 


Part  3.  Additional  Information  About  You 


The  person  seeking  the  certificate  of  citizenship  should 
complete  information  in  this  section. 

NOTE:  If  you  are  a  U.S.  citizen  parent  applying  for  a 
certificate  of  citizenship  on  behalf  of  your  minor 
biological  or  adopted  child,  give  information  for  your 
minor  child. 

A.  Home  Address  -  Give  the  address  where  you  now 
live  Do  NOT  put  post  office  (P.O.)  box  numbers 
here. 

B.  Mailing  Addres$  -  If  your  mailing  address  is  the 
same  as  the  home  address,  write  "same."  If  the 
mailing  address  is  different  from  your  home 
address,  write  it  in  this  part.  Provide  "Care  Of 
information  if  applicable. 

C.  Telephone  Numbers  (Optional)  -  Telephone 
numbers  and  e-mail  addresses  allow  the  Service  to 
contact  you  more  quickly  about  your  application. 
If  you  are   hearing   impaired   and   use   a  TTY 
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telephone    connection,    please    indicate    this    by 
writing  "(TTY)"  after  the  telephone  number. 

D.  Current  Marital  Status  -  Check  the  marital 
status  you  have  on  the  date  you  are  filing  this 
application.  If  you  are  currently  not  married,  but 
had  a  prior  marriage  that  was  annulled  (declared 
by  a  court  to  be  invalid)  check  "Other"  and  explain 
it. 

E.  Information  About  Your  Entry  Into  the  United 
States  and  Current  Immigration  Status  - 

1.  Please  provide  information  about  where  you 
entered  the  U.S..  Provide  the  name  used  when 
you  entered  and  how  you  arrived  in  the  United 
States. 

2.  Please  provide  information  about  what 
documents  you  presented  to  enter  the  United 
States.  Provide  your  passport  number  and 
dale  of  issuance,  if  known. 

3.  Please  provide  information  about  your 
immigration  status  on  entry  into  the  United 
States. 

4.  If  you  adjusted  to  lawful  permanent  resident 
status  while  in  the  United  States,  please 
provide  the  date  you  became  a  lawful 
permanent  resident  and  place  where  such 
status  was  granted. 

F.  Previous  Application  for  Certiflcate  of 
Citizenship  or  U.S.  Passport  -  If  you  previously 
applied  for  a  certificate  of  citizenship  or  a  U.S. 
passport  (or  you  are  a  U.S.  citizen  parent  who 
previously  applied  for  a  certificate  of  citizenship  or 
U.S.  passport  for  your  minor  child),  indicate  on  a 
separate  piece  of  paper  what  happened  with  the 
application  and  whether  a  certificate  of  citizenship 
or  U.S.  passport  was  or  was  not  issued. 

G.  Information  on  Adoption  -  If  you  were  adopted, 
provide  information  as  to  the  place  and  date  of 
adoption 

H.  Re-adoption  in  liie  United  States  -  Children  who 
are  admitted  to  the  United  States  under  section 
10l(b)(  I KF)  of  the  INA  as  IR-4s  (orphans  coming 
to  the  United  States  to  be  adopted  by  U.S.  citizen 
parent(s))  dp  not  automatically  acquire  citizenship 
on  entry,  even  though  admitted  as  lawful 
permanent  residents.  Children  admitted  as  IR-4s 
must  have  been  finally  adopted  in  the  United  States 
or  had  the  foreign  adoption  recognized  by  the  state 
where  the  child  is  permanently  residing.  If  you  had 


to  be  re-adopted  in  the  United  States  before  you 
could  acquire  citizenship  automatically,  provide 
the  information  requested. 

I.  Marital  Status  of  Parents  At  Time  of  Birth  (or 
Adoption)  -  Indicate  whether  your  parents  were 
married  to  each  other  at  the  time  of  your  binh  If 
you  were  born  out-of-wedlock,  indicate  "No",  even 
if  your  parents  subsequently  married.  If  you  were 
adopted,  indicate  whether  your  adoptive  parents 
were  married  to  each  other  at  the  time  of  your 
adoption. 

If  you  are  a  U.S.  citizen  parent  applying  on  behalf 
of  a  minor  biological  or  adopted  child,  indicate 
whether  you  were  married  to  the  child's  natural  (or 
adoptive  mother)  at  the  time  of  your  minor  child's 
birth  (or  adoption).  If  your  minor  child  was  born 
out  of  wedlock,  indicate  "No",  even  if  you 
subsequenTly  married  the  child's  other  parent. 

J.  Absences  from  the  United  States  -  Provide  the 
requested  information  for  every  trip  that  you  have 
taken  since  you  first  arrived  in  the  United  States. 
Begin  with  the  most  recent  trip. 


Part  4.  Information  About  Your  U^.  Citizen 
Father  (or  Adoptive  Father) 


Information  in  this  section  should  be  completed  il  vi>u 
are  claiming  citizenship  through  a  U.S.  citi/en  father 
(or  adoptive  father).  If  you  are  claiming  citizenship 
solely  through  a  US.  citizen  mother  (or  adoptive 
mother).  Go  to  Part  5. 

NOTE:  If  you  are  a  U.S.  citizen  father  (or  adoptive 
father)  applying  for  a  certificate  of  citizenship  on 
behalf  of  your  minor  child,  where  information  is 
requested  about  "your  US  citizen  father ".  provide 
information  about  YOURSELF  in  the  sections 
noted. 

A.  Current  legal  name  -  Give  current  legal 
name  of  your  US  citizen  father  It  is  the  name 
on  his  birth  certificate  unless  it  was  changed 
after  birth  by  a  legal  action  such  as  a  marriage, 
adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  to  show 
your  US.  citizen  fathers  Bate  of  birth 
(example:  May  I.  1979.  should  be  written 
05/01/1979). 

C.  Country  of  Birth  -  Give  the  name  of  the 
country  where  your  US  ciiizen  father  was 
born    Write  the  name  of  the  country  even  if  it 
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no  longer  exists.  If  the  name  of  the  country  has 
changed,  write  the  name  of  the  country  as  it 
was  at  the  time  of  your  U.S.  citizen  father's 
birth. 

D.  Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen  father  is 
currently  a  citizen  or  national.  If  the  country 
no  longer  exists  and/or  you  are  stateless,  write 
the  name  of  the  country  where  your  U.S. 
citizen  father  was  last  a  citizen  or  national. 

E.  Home  Address  -  Give  the  address  where  your 
U.S.  citizen  father  now  lives.  Do  NOT  put 
post  office  (P.O.)  box  numbers  here.  If  your 
U.S.  citizen  father  is  deceased,  write 
"deceased"  and  provide  the  date  of  death. 

F.  United  States  Citizenship  -  Indicate  how 
your  U.S.  citizen  father  became  a  U.S.  citizen. 
Provide  all  the  requested  information. 

G.  Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  father  ever  lost  his 
U.S.  citizenship.  Provide  this  information 
even  if  your  U.S.  citizen  father  regained 
citizenship  at  a  later  date. 

H.  Residence    and/or    Physical    Presence    - 

Except  for  applicants  who  are  claiming  U.S. 
citizenship  through  the  naturalization  of  an 
alien  parent(s),  provide  all  the  dates  when 
your  U.S.  citizen  father  was  in  United  States. 
Dates  should  include  all  time  inunediately 
after  birth  as  well  as  after  the  age  of  14  and 
older. 

L  Marital  History 

1.  Write  the  number  of  times  your  U.S. 
citizen  father  was  married.  Include  any 
annulled  marriages.  If  he  was  married 
more  than  one  time  to  the  same  spouse, 
count  each  time  as  a  separate  marriage. 

2.  If  now  married,  provide  information  about 
your  U.S.  citizen  father's  current  spouse. 
Check  appropriate  box  to  indicate  her 
immigration  status. 

3.  Indicate  whether  your  U.S.  citizen  father's 
current  spouse  is  also  your  parent.  If 
"No",  you  will  be  asked  to  provide 
information  about  your  father's  previous 
spouse  or  spouses. 


PMrt  5.  Irfai— Hn«  AlKwt  Yen-  VS,  QtiRn 
Modwr  (or  Adoptfiv  MaOmf) 


Information  in  this  section  should  be  completed  if  you 
are  claiming  citizenship  through  a  U.S.  citizen  mother 
(or  adoptive  mother). 

NOTE:  If  you  are  a  U.S.  citizen  mother  (or  adoptive 
mother)  applying  for  a  certificate  of  citizenship  on 
behalf  of  your  minor  child,  where  information  is 
requested  about  "your  U.S.  citizen  mother",  provide 
information  about  YOURSELF  in  the  sections 
noted. 

4.  Current  legal  name  -  Give  current  legal 

name  of  your  U.S.  citizen  mother.  It  is  the 
name  on  her  birth  certificate  unless  it  was 
changed  after  birth  by  a  legal  action  such  as  a 
marriage,  adoption,  or  court  order. 

B.  .  Date  of  Birth  -  Use  eight  numbers  to  show 
your  U.S.  citizen  another's  date  of  birth 
(example:  May  1,  1979,  should  be  written 
05/01/1979). 

C  Country  of  Birth  -  Give  the  name  of  the 

country  where  your  U.S.  citizen  mother  was 
bom.  Write  the  name  of  the  country  even  if  it 
no  longer  exists.  If  the  name  of  the  country  has 
changed,  write  the  name  of  the  country  as  it 
was  at  the  time  of  your  U.S.  citizen  mother's 
birth. 

m  Country  of  Nationality  -  Write  the  name  of 

the  country  where  your  U.S.  citizen  mother  is 
currently  a  citizen  or  national.  If  the  country 
no  longer  exists  and/or  you  are  stateless,  write ' 
the  name  of  the  country  v^re  your  U.S. 
citizen  mother  was  last  a  citizen  or  national. 

E.  Home  Address  -  Give  the  address  where  your 

U.S.  citizen  mother  now  lives.  Do  NOT  put 
post  office  (P.O.)  box  numbers  here.  If  your 
U.S.  citizen  mother  is  deceased,  write 
"deceased"  and  provide  the  date  of  death. 

f.  United  States  Citizenship  -  Indicate  how 

your  U.S.  citizen  mother  became  a  U.S. 
citizen.  Provide  all  the  requested  information. 

G.  Loss  of  United  States  Citizenship  -  Indicate 

whether  your  U.S.  citizen  mother  ever  lost  her 
U.S.  citizenship.  Provide  this  information 
even  if  your  U.S.  citizen  mother  regained 
citizenship  at  a  later  date. 
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H.  Residence    and/or    Physical    Presence    - 

Except  for  applicants  who  are  claiming  U.S. 
citizenship  through  the  naturalization  of  an 
alien  parent(s),  provide  all  the  dates  when 
your  U.S.  citizen  mother  was  in  United  States. 
Dates  should  include  all  time  immediately 
after  birth  as  well  as  after  the  age  of  14  and 
older. 

L  Marital  History 

1.  Write  the  number  of  times  your  U.S. 
citizen  mother  was  married.  Include  any 
annulled  marriages.  If  she  was  married 
more  than  one  time  to  the  same  spouse, 
count  each  time  as  a  separate  marriage. 

2.  If  now  married,  provide  information  about 
your  U.S.  citizen  mother's  current  spouse. 
Check  appropriate  box  to  indicate  his 
immigration  status. 

3.  Indicate  whether  your  U.S.  citizen 
mother's  current  spouse  is  also  your 
parent.  If  "No",  you  will  be  asked  to 
provide  information  about  your  mother's 
previous  spouse  or  spouses. 


Audib 


YMrU&Cilfan 


This  section  ONLY  applies  to  applicants  for  certificates 
of  citizenship  under  section  322  of  the  INA  (providing 
for  citizenship  through  an  application  process  for 
biological  and  adopted  children  who  reside  outside  the 
United  States  and  meet  certain  conditions  while  under 
the  age  of  18). 

COMPLETE  THIS  SECTION  ONLY  IF: 

1.  Your  are  a  U.S.  citizen  parent  applying  for 
citizenship  on  behalf  of  your  adopted  or 
biological  child  who  resides  outside  the 
United  Sutes; 

2.  You,  the  U.S.  citizen  parent,  HAVE  NOT 
been  physically  present  in  the  United  Sutes 
for  5  years,  2  years  of  which  were  after  the  age 
of  14;  and 

3.  You,  the  U.S.  citizen  parent,  are  relying  on  the 
physical  presence  in  the  United  Sutes  of  your 
U.S.  citizen  father  (the  child's  grandfather)  to 
get  citizenship  for  your  adopted  or  biological 
child. 


You,  the  U.S.  citizen  parent,  should  provide 
infonnation  about  your  U.S.  citizen  father  in  the 
sections  noted. 

A.  Current  legal  name  -  Give  current  legal 
name  of  your  U.S.  citizen  grandfather.  Ii  is  the 
name  on  his  birth  certificate  unless  il  was 
changed  after  birth  by  a  legal  action  such  as  a 
marriage,  adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  to  show 
your  U.S.  citizen  grandfather's  date  of  birth 
(example:  May  I,  1979,  should  be  written 
05/01/1979). 

C.  Country  of  Birth  -  Give  the  name  of  the 
country  where  your  U.S.  citizen  grandfather 
was  bom.  Write  the  name  of  the  country  even 
if  it  no  longer  exists.  If  the  name  of  the 
country  has  changed,  write  the  name  of  the 
country  as  it  was  at  the  time  of  your  U.S. 
citizen  grandfather's  birth. 

D.  Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen 
grandfather  is  currently  a  citizen  or  national.  If 
the  country  no  longer  exists  and/or  you  are 
suteless,  write  the  name  of  the  country  where 
your  U.S.  citizen  grandfather  was  last  a  citizen 
or  national. 

E.  Home  Address  -  Give  the  address  where  your 
U.S.  citizen  grandfather  now  lives.  Do  NOT 
put  post  office  (P.O.)  box  numbers  here.  If 
your  U.S.  citizen  grandfather  is  deceased, 
write  "deceased"  and  provide  the  date  of 
death. 

F.  United  States  Citizenship  -  Indicate  how 
your  U.S.  citizen  grandfather  became  a  U.S. 
citizen.  Provide  all  the  requested  information. 

G.  Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  grandfather  ever  lost 
his  U.S.  citizenship.  Provide  this  information 
even  if  your  U.S.  citizen  grandfather  regained 
citizenship  at  a  later  date. 

H,...         Residence    and/or    Physical    Presence    - 

Provide  all  the  dates  when  your  U.S.  citizen 
grandfather  was  in  United  Sutes.  Dales  should 
include  all  time  immediately  after  birth  as  well 
as  after  the  age  of  14  and  older. 
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no  longer  exists.  If  the  name  of  the  country  has 
changed,  write  the  name  of  the  country  as  it 
was  at  the  lime  of  your  U.S.  citizen  father's 
birth. 

Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen  father  is 
currently  a  citizen  or  national.  If  the  country 
no  longer  exists  and/or  you  are  stateless,  write 
the  name  of  the  country  where  your  U.S. 
citizen  father  was  last  a  citizen  or  national. 

Home  Address  -  Give  the  address  where  your 
U.S.  citizen  father  now  lives.  Do  NOT  put 
post  office  (P.O.)  box  numbers  here.  If  your 
U.S.  citizen  father  is  deceased,  write 
"deceased"  and  provide  the  date  of  death. 

United  States  Citizenship  -  Indicate  how 
your  U.S.  citizen  father  became  a  U.S.  citizen. 
Provide  all  the  requested  information. 

Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  father  ever  lost  his 
U.S.  citizenship.  Provide  this  information 
even  if  your  U.S.  citizen  father  regained 
citizenship  at  a  later  date. 

Residence    and/or    Physical     Presence    - 

Except  for  applicants  who  are  claiming  U.S. 
citizenship  through  the  naturalization  of  an 
alien  parent(s),  provide  all  the  dates  when 
your  U.S.  citizen  father  was  in  United  States. 
Dates  should  include  all  time  immediately 
after  birth  as  well  as  after  the  age  of  14  and 
older. 

Marital  History 

1.  Write  the  number  of  times  your  U.S. 
citizen  father  was  married.  Include  any 
annulled  marriages.  If  he  was  married 
more  than  one  time  to  the  same  spouse, 
count  each  time  as  a  separate  marriage. 

2.  If  now  married,  provide  information  about 
your  U.S.  citizen  father's  current  spouse. 
Check  appropriate  box  to  indicate  her 
immigration  status. 

3.  Indicate  whether  your  U.S.  citizen  father's 
current  spouse  is  also  your  parent.  If 
"No",  you  will  be  asked  to  provide 
information  about  your  father's  previous 
spouse  or  spouses. 


PaH  5.  Information  About  Yoar  U^.  Citizen 
Motlier  (or  Adoptive  MotlMr) 


Information  in  this  .section  should  be  completed  if  you 
are  claiming  citizenship  through  a  U.S.  citizen  mother 
(or  adoptive  mother). 

NOTE:  If  you  are  a  U.S.  citizen  mother  (or  adoptive 
mother)  applying  for  a  certificate  of  citizenship  on 
behalf  of  your  minor  child,  where  information  is 
requested  about  "your  U.S.  citizen  mother",  provide 
information  about  YOURSELF  in  the  sections 
noted. 

A.  Current  legal  name  -  Give  current  legal 
name  of  your  U.S.  citizen  mother.  It  is  the 
name  on  her  birth  certificate  unless  it  was 
changed  after  birth  by  a  legal  action  such  as  a 
marriage,  adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  to  show 
your  US.  citizen  mothers  date  of  birth 
(example:  May  1,  1979,  should  be  written 
05/01/1979). 

C.  Country  of  Birth  -  Give  the  name  of  the 
country  where  your  U.S.  citizen  mother  was 
born.  Write  the  name  of  the  country  even  if  it 
no  longer  exists.  If  the  name  of  the  country  has 
changed,  write  the  name  of  the  country  as  it 
was  at  the  time  of  your  U.S.  citizen  mother's 
birth. 

D.  Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen  mother  is 
currently  a  citizen  or  national.  If  the  country 
no  longer  exists  and/or  you  are  stateless,  write 
the  name  of  the  country  where  your  U.S. 
citizen  mother  was  last  a  citizen  or  national. 

E.  Home  Address  -  Give  the  address  where  your 
U.S.  citizen  mother  now  lives.  Do  NOT  put 
post  office  (P.O.)  box  numbers  here.  If  your 
U.S.  citizen  mother  is  deceased,  write 
"deceased"  and  provide  the  date  of  death. 

F.  United  States  Citizenship  -  Indicate  how 
your  U.S.  citizen  mother  became  a  U.S. 
citizen.  Provide  all  the  requested  information. 

G.  Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  mother  ever  lost  her 
U.S.  citizenship.  Provide  this  information 
even  if  your  U.S.  citizen  mother  regained 
citizenship  at  a  later  date. 
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H.  Residence    and/or    Physical     Presence    - 

Except  for  applicants  who  are  claiming  U.S. 
citizenship  through  the  naturalization  of  an 
alien  parent(s),  provide  all  the  dales  when 
your  U.S.  citizen  mother  was  in  United  States. 
Dates  should  include  all  lime  immediately 
after  birth  as  well  as  after  the  age  of  14  and 
older. 

L  Marital  History 

1.  Write  the  number  of  times  your  U.S. 
citizen  mother  was  married.  Include  any 
annulled  marriages.  If  she  was  married 
more  than  one  lime  lo  the  same  spouse. 
count  cacti  time  as  a  separate  marriage. 

2.  If  now  married,  provide  information  about 
your  U.S.  citizen  mothers  current  spouse. 
Check  appropriate  box  to  indicate  his 
immigration  status. 

3.  Indicate  whether  your  U.S.  citizen 
mother's  current  spouse  is  al.so  your 
parent.  If  "No",  you  will  be  asked  lo 
provide  information  about  your  mother's 
previous  spouse  or  spouses. 


Part  6.  Information  Aboat  Your  U&  Citizen 
Grandfather 


This  section  ONLY  applies  to  applicants  for  certificates 
of  citizenship  under  section  322  of  the  INA  (providing 
for  citizenship  through  an  application  process  for 
biological  and  adopted  children  who  reside  outside  the 
United  Slates  and  meet  certain  conditions  while  under 
the  age  of  18). 

COMPLETE  THIS  SECTION  ONLY  IF: 

1.  Your  are  a  US  citizen  parent  applying  for 
citizenship  on  behalf  of  your  adopted  or 
biological  child  who  resides  outside  the 
United  Slates; 

2.  You,  the  U.S.  citizen  parent.  HAVE  NOT 
been  physically  present  in  the  United  Stales 
for  5  years,  2  years  of  which  were  afier  the  age 
of  14;  and 

3.  You,  the  U.S.  citizen  parent,  are  relying  on  the 
physical  presence  in  the  United  Stales  of  your 
U.S.  citizen  father  (the  child's  grandfather)  to 
get  citizenship  for  your  adopted  or  biological 
child. 


You,  the  U.S.  citizen  parent,  should  provide 
information  abouL  your  US.  citizen  father  in  the 
sections  noted. 

A.  Current  legal  name  -  Give  current  legal 
name  of  your  US  cili/en  grandfather  It  is  the 
name  on  his  birth  cerlificale  unless  ii  was 
changed  after  birlh  by  a  legal  action  such  as  a 
marriage,  adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  lo  show 
your  U.S.  citizen  grandfather's  date  of  birth 
(example:  May  I.  1979.  should  he  wriiten 
05/01/1979). 

C.  Country  of  Birth  -  Give  the  name  of  the 
country  where  your  US  cili/en  grandfather 
was  burn.  Wrile  the  name  of  the  country  even 
if  it  no  longer  exists.  If  the  name  of  the 
country  has  changed,  write  the  name  of  the 
country  as  it  was  al  the  time  of  your  U.S. 
citizen  grandfather's  birih. 

D.  Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen 
grandfather  is  currently  a  citizen  or  national.  If 
the  country  no  longer  exists  and/or  you  are 
stateless,  wrile  the  name  of  the  country  where 
your  U.S.  citizen  grandfather  was  last  a  citizen 
or  national. 

E.  Home  Address  -  Give  the  address  where  your 
U.S.  citizen  grandfather  now  lives.  Do  NOT 
put  post  office  (PO.)  box  numbers  here  If 
your  U.S.  citizen  grandfather  is  deceased, 
wiiie  "deceased"  and  provide  the  date  of 
death. 

F.  United  States  Citizenship  -   Indicate  how 
.  your  U.S.  citizen  grandfather  became  a  U.S. 

citizen.  Provide  all  the  requested  information. 

G.  Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  grandfather  ever  lo.st 
his  U.S.  citizenship.  Provide  this  information 
even  if  your  U.S.  citizen  grandfather  regained 
citizenship  at  a  later  date. 

H.  Residence    and/or     Physical     Presence     - 

Provide  all  the  dales  when  your  U.S.  citizen 
grandfather  was  in  United  States  Dales  should 
include  all  lime  immediately  after  birth  as  well 
as  after  the  age  of  14  and  older. 
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This  section  ONLY  applies  to  applicants  for  certiflcates 
of  citizenship  under  section  322  of  the  INA  (providing 
for  citizenship  through  an  application  process  for 
biological  and  adopted  children  who  reside  outside  the 
United  States  and  meet  certain  conditions  while  under 
the  age  of  18). 

COMPLETE  THIS  SECTION  ONLY  IF: 

1.  Your  are  a  U.S.  citizen  parent  applying  for 
citizenship  on  behalf  of  your  adopted  or 
biological  child  who  resides  outside  the 
United  Sutes; 

2.  You.  the  U.S.  citizen  parent,  HAVE  NOT 
been  physically  present  in  the  United  States 
for  S  years,  2  years  of  which  were  after  the  age 
of  14;  and 

3.  You,  the  U.S.  citizen  patent,  are  relying  on  the 
physical  presence  in  the  United  Sutes  of  your 

-  U.S.  citizen  mother  (the  child's  grandnoother) 
to  get  citizenship  for  your  adopted  or 
biological  child. 

You.  the  U.S.  citizen  parent,  should  provide 
information  about  your  U.S.  citizen  nK>ther  in  the 
sections  noted. 

A.  CniTcnt  legal  name  -  Give  current  legal 
name  of  your  U.S.  citizen  grandmother.  It  is 
the  name  on  her  birth  certificate  unless  it  was 
changed  after  birth  by  a  legal  action  such  as  a 
marriage,  adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  to  show 
your  U.S.  citizen  grandmother's  date  of  birth 
(exariiple:  May  1.  1979,  should  be  written 
05/01/1979). 

C.  Country  of  Birth  -  Give  the  name  of  the 
country  where  your  U.S.  citizen  grandmother 
was  bom.  Write  the  name  of  the  country  even 
if  it  no  longer  exists.  If  the  name  of  the 
country  has  changed,  write  the  name  of  the 
country  as  it  was  at  the  time  of  your  U.S. 
citizen  grandmother's  birth. 

D.  Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen 
grandmother  is  currently  a  citizen  or  national. 
If  the  counu^  no  longer  exists  and/or  you  are 
stateless,  write  the  name  of  the  country  where 


H. 


your  U.S.  citizen  grandmother  was  last  a 
citizen  or  national. 

Home  Address  -  Give  the  address  where  your 
U.S.  citizen  grandmother  now  lives.  Do  NOT 
put  post  office  (P.O.)  box  numbers  here.  If 
your  U.S.  citizen  grandmother  is  deceased, 
write  "deceased"  and  provide  the  date  of 
death. 

United  States  Citizcaship  -  Indicate  how 
your  U.S.  citizen  grandmother  became  a  U.S. 
citizen.  Provide  all  the  requested  information. 

Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  grandmother  ever 
lost  her  U.S.  citizenship.  Provide  this 
information  even  if  your  U.S.  citizen 
grandmother  regained  citizenship  at  a  later 
date. 

Residence    and/or    Physical    Presence    - 

Provide  all  the  dates  when  your  U.S.  citizen 
grandmother  was  in  United  States.  Dates 
should  include  all  time  immediately  after  birth 
as  well  as  after  the  age  of  14  and  older. 


-{IfAffUciMt) 


Provide  requested  information  if  either  U.S.  citizen 
parent  served  in  the  U.S.  Armed  Forces.  Also  indicate 
whether  he  or  she  was  honorably  discharged  from 
service. 


If  you  are  over  the  age  of  18  and  you  are  filing  this 
application  for  yourself,  you  must  sign  and  date  the 
application.  If  you  do  not  sign  the  application,  the 
Service  will  return  the  application  to  you. 

If  you  are  under  the  age  of  18  and  your  U.S.  citizen 
parent  or  legal  guardian  is  filing  the  application  on  your 
behalf,  your  U.S.  citizen  parent  or  legal  guardian  must 
sign  and  date  the  application.  If  your  U.S.  citizen  parent 
or  legal  guardian  does  not  sign  the  application,  the 
application  will  be  returned. 
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BmI  It.  SipMtuic  orPunoa  Prepwtag  Fona 
ff  Other  Than  Applicant 


If  you  do  not  fill  out  the  Form  N-600  yourself,  the 
preparer  must  also  sign,  date,  and  give  his  or  her 
address.  If  the  preparer  is  a  business  or  organization, 
its'  name  must  be  included  on  the  form. 


Fhrtll.  Affidavit 


DO  NOT  COMPLETE  THIS  PART.  You  wiU  be 
asked  to  complete  this  part  at  the  interview. 


Mrtl2.  Ofllcar  Report  and  Recommendation 


DO  NOT  COMPLETE  THIS  PART.  For  INS  use 
mdy. 


PENALTIES 

INS  wants  to  malce  sure  that  you  receive  the  requested 
immigration  benefit  if  you  are  eligible  for  it.  To  do 
this,  we  may  ask  for  more  evidence,  interview  you. 
and/or  conduct  an  investigation.  If  you  give  us  false 
documents,  misrepresent  facts,  or  otherwise  engage 
in  fraud,  INS  will  take  appropriate  action.  This 
means  we  will  not  only  deny  your  application,  but  you 
may  lose  current  and  future  immigration  benefits  and 
you  may  face  penalties  including  criminal  and/or  civil 
prosecution  leading  to  fines  and/or  imprisonment. 


PRIVACY  ACT  NOTICE 

INS  will  use  the  information  and  evidence  requested  on 
Form  N-600  to  determine  your  eligibility  for  the 
requested  immigration  benefit.  We  may  provide 
information  from  your  application  to  other  government 
agencies. 


PAPERWORK  REDUCTION  ACT  NOTICE. 

You  are  not  required  to  respond  to  this  form  unless  it 
displays  a  currently  valid  OMB  control  number.  INS 
strives  to  create  forms  and  instructions  that  are 
accurate,  easy  to  understand  and  impose  the  least 
possible  burden  on  you  to  provide  the  information  and 
evidence  needed  to  process  your  application. 

For  this  application  we  estimate  that  it  lakes  IS  minutes 
to  learn  about  the  law.  form,  and  process.  The  time  it 
takes  to  complete  the  form  is  estimated  at  20  minutes 
and  I  hour  to  assemble  and  file  the  application, 
including  average  travel  time.  The  total  preparation 
time  is  estimated  at  I  hours  and  35  minutes.  If  you 
have  comments  about  this  estimate  or  suggestions  for 
simplifying  this  form,  write  to; 

Immigration  and  Naturalization  Service 

HQPDI 

425   T'  Street,  N.W..  Room  4034 

Washington.  D.C.  20536; 

OMBNo.  1115-0018 

DO  NOT  MAIL  YOUR  COMPLETED 
APPLICA^nON  TO  THIS  ADDRESS. 
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Put  7.  IirfbnaatkHi  Aboat  Yoar  U  JS.  Odxen 


This  section  ONLY  applies  to  applicants  for  certificates 
of  citizenship  under  section  322  of  the  INA  (providing 
for  citizenship  through  an  application  process  for 
biological  and  adopted  children  who  reside  outside  the 
United  States  and  nieet  certain  conditions  while  under 
the  age  of  18). 

COMPLETE  THIS  SECTION  ONLY  IF: 

\.  Your  are  a  U.S.  citizen  parent  applying  for 

citizenship  on  behalf  of  your  adopted  or 
biological  child  who  resides  outside  the 
United  States; 

2.  You,  the  U.S.  citizen  parent.  HAVE  NOT 
been  physically  present  in  the  United  States 
for  5  years,  2  years  of  which  were  after  the  age 
of  14;  and 

3.  You,  the  U.S.  citizen  parent,  are  relying  on  'he 
physical  presence  in  the  United  States  of  your 
U.S.  citizen  mother  (the  child's  grandmother) 
to  get  citizenship  for  your  adopted  or 
biological  child. 


You,     the     U.S. 
information  about 
sections  noted. 


citizen     parent,     should     provide 
your  U.S.  citizen  mother  in  the 


A.  Current  legal  name  -  Give  current  legal 
name  of  your  U.S.  citizen  grandmother.  It  is 
the  name  on  her  birth  certificate  unless  it  was 
changed  after  birth  by  a  legal  action  such  as  a 
marriage,  adoption,  or  court  order. 

B.  Date  of  Birth  -  Use  eight  numbers  to  show 
your  U.S.  citizen  grandmother's  date  of  birth 
(example:  May  I,  1979,  should  be  written 
05/01/1979). 

C.  Country  of  Birth  -  Give  the  name  of  the 
country  where  your  U.S.  citizen  grandmother 
was  born.  Write  the  name  of  the  country  even 
if  it  no  longer  exists.  If  the  name  of  the 
country  has  changed,  write  the  name  of  the 
country  as  it  was  at  the  time  of  your  U.S. 
citizen  grandmother's  birth. 

D.  Country  of  Nationality  -  Write  the  name  of 
the  country  where  your  U.S.  citizen 
grandmother  is  currently  a  citizen  or  national. 
If  the  country  no  longer  exists  and/or  you  are 
stateless,  write  the  name  of  the  country  where 


H. 


your  U.S.  citizen  grandmother  was  last  a 
citizen  or  national. 

Home  Address  -  Give  the  address  where  your 
U.S.  citizen  grandmother  now  lives.  Do  NOT 
put  post  office  (P.O.)  box  numbers  here.  If 
your  U.S.  citizen  grandmother  is  deceased, 
write  "deceased"  and  provide  the  date  of 
death. 

United  States  Citizenship  -  Indicate  how 
your  U.S.  citizen  grandmother  became  a  U.S. 
citizen.  Provide  all  the  requested  ihformation. 

Loss  of  United  States  Citizenship  -  Indicate 
whether  your  U.S.  citizen  grandmother  ever 
lost  her  U.S.  citizenship.  Provide  this 
information  even  if  your  U.S.  citizen 
grandmother  regained  citizenship  at  a  later 
date. 

Residence    and/or    Physical    Presence    - 

Provide  all  the  dates  when  your  U.S.  citizen 
grandmother  was  in  United  States.  Dates 
should  include  all  time  immediately  after  birth 
as  well  as  after  the  age  of  14  and  older. 


Parts.  InformtiooAiMNit Military Scnrkc of 
VS.  Citben  Parent  -  (IfAppUcabU) 


Provide  requested  information  if  either  U.S.  citizen 
parent  served  in  the  U.S.  Armed  Forces.  Also  indicate 
whether  he  or  she  was  honorably  discharged  from 
service. 


Put  9.  YourScmtore 


If  you  are  over  the  age  of  18  and  you  are  filing  this 
application  for  yourself,  you  must  sign  and  date  the 
application.  If  you  do  not  sign  the  application,  the 
Service  will  return  the  application  to  you. 

If  you  arc  under  the  age  of  18  and  your  U.S.  citizen 
parent  or  legal  guardian  is  filing  the  application  on  your 
behalf,  your  U.S.  citizen  parent  or  legal  guardian  must 
sign  and  date  the  application.  If  your  U.S.  citizen  parent 
or  legal  guardian  does  not  sign  the  application,  the 
application  will  be  returned. 
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Part  10.  Signature  of  Person  Preparing  Form 
If  Other  Than  Applicant 


If  you  do  not  fill  out  the  Form  N-6()0  yourself,  the 
preparer  must  also  sign.  date,  and  give  his  or  her 
address.  If  the  preparer  is  a  business  or  organization, 
its'  name  must  he  included  on  the  form. 


Part  11.  Affidavit 


DO  NOT  CO.VIPLETE  THIS  PART.  You  will  be 
asked  to  complete  this  part  at  the  interview. 


Part  12.  Officer  Report  and  Recommendation 


DO  NOT  COMPLETE  THIS  PART.  For  INS  use 
only. 


PENALTIES 

INS  wants  to  make  sure  that  you  receive  the  requested 
Tmmigration  benefit  if  you  arc  eligible  for  it.  To  do 
this,  we  may  ask  for  more  evidence,  interview  you. 
and/or  conduct  an  investigation.  If  you  give  us  false 
documents,  misrepresent  facts,  or  otherwise  engage 
in  fraud,  INS  will  Uke  appropriate  action    This 
means  we  will  not  only  den\  your  application,  but  you 
may  lose  current  and  future  immigration  benefits  and 
you  may  face  penalties  including  criminal  and/or  ci\il 
prosecution  leading  to  fines  and/or  imprisonment. 


PRIVACY  ACT  NOTICE 

INS  will  use  the  information  and  evidence  requested  on 
Form  N-6(X)  to  determine  your  eligibility  for  the 
requested  immigration  benefit.  We  may  provide 
information  from  your  application  to  other  government 
agencies. 


PAPERWORK  REDUCTION  ACT  NOTICE 


You  are  not  required  to  respond  to  this  form  unless  it 
displays  a  currently  valid  0MB  control  number.  INS 
strives  to  create  forms  and  instructions  that  are 
accurate,  easy  to  understand  and  impose  the  least 
possible  burden  on  you  to  provide  the  information  and 
evidence  needed  to  process  your  application. 

For  this  application  we  estimate  that  it  takes  15  minutes 
to  learn  about  the  law,  form,  and  process.  The  time  it 
takes  to  complete  the  form  is  estimated  at  20  minutes 
and  I  hour  to  assemble  and  file  the  application, 
including  average  travel  time.  The  total  preparation 
time  is  estimated  at  1  hours  and  35  minutes.  If  you 
have  comments  about  this  estimate  or  suggestions  for 
simplifying  this  form,  write  to: 

Immigration  and  Naturalization  Service 

HQPDI 

425  T  Street,  N.W..  Room  4034 

Washington.  DC  20536; 

OMBNo.  1115-0018 

DO  NOT  MAIL  YOUR  COMPLETED 
APPLICATION  TO  THIS  ADDRESS. 
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vs.  Department  of  Justice 

Immigranon  and  Naturalization  Service 


OMB  No.  1115-0018 

Application  for  Certificate  of  Citizenship 


Print  dcariy  or  type  your  answet^  using  CAPITAL  letters.  Failure  to  print  cleariy  may  delay  your  application.  Use  Mack  or  blue  ink. 


fllft  I.  litfbnMllM  AbMt  Ym  (Provide  b^rmalion  about  yoanttf.  if  you  art  the  ptntm  ai^tyutgfar 
tttCtr^cme  ofOHwohip.  ^you  are  a  US  atizn  parent  apptyugfor  a  Cen^kMe  ofaiiaiitsUpfor 


A.    Current  legal  name. 

Family  Name  (.Last  Same) 


Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.     Name  exactly  as  it  appears  on  your  Permanent  Resident  Card  (If  Applicable). 

Family  Name  (Last  Name)  


Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


C,    Other  names  used  since  birth. 

Family  Name  (Last  Name)     Given  Name  (First  Name)      Middle  Name  (If  Applicable) 


D.    SodsdSeearityTiiUBbtT  (If  Applicable)       E.     Date  of  Birth  fMonz/i/Doyyear) 


F.     Country  of  Birth 


G.    Country  of  Nationality 


H.    Gender 

Male  D      Female  LJ 


1.      Height 


J.     Visible  Scars,  Marks,  Etc. 


VMX 


I  Akm  IfiNT  B%MI«r1AM*  (N^Om) 


A.  1  am  claiming  Lniied  States  citixenship  through: 
I  I  A  United  States  citizen  father. 

I  I  A  United  States  citizen  mother. 

I  I  Both  United  States  citizen  parents. 

I  I  A  United  States  citizen  adoptive  parent(s). 

I  I  An  alien  parent(s)  who  naturalized^^-*"'^ 

I  I  A  United  States  citizen  husbandibased  on  a  marriage  before  September  22, 1922. 

B.  I      I     I  am  a  United  States  cititen  parent  applying  for  dtizensiiip  on  behalf  of 

my  nanor  (under  18  years)  BIOLOGICAL  child. 

C  I      I     I  am  a  United  States  citizen  parent  applying  for  citizenship  on  behalf  of 

my  minor  (under  18  years)  ADOPTED  child. 

D.  LJ     Other  (Please  explain  fully) 


Write  Your  INS  "A" 
Number  Here: 


FOR  INS  USE  ONLY 


Bar  Code 
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Date  Stamp 


Actioa 


N-600(Rev  II/I4AX))N 


Federal  Register / Vol.  66,  No.  114 /Wednesday,  June  13,  2001 /Notices 


32159 


A.     Home  Address  -  Street  Number  and  Name  (Do  NOT  Write  a  P.O.  Box  in  This  Space/ 


Apanmeni  Numtxr 


City 


County 


State  or  Province 


Country 


Zip  Code 


B.     Mailing  Address  -  Street  Number  and  Name  (If  Different  From  Home  Address) 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 


C.    Daytime  Phone  Number  (If  Any) 


Evening  Phone  Number  (If  Any) 


E-Mail  Address  (If  Any) 


(  ) 


D.    Marital  Status 

I I    Single,  Never  Married  | |   Married 

I I    Marriage  Annulled  or  Other  (Explain) 


D 


Divorced 


D 


Widowed 


E.     Information  about  entry  into  the  United  States  and  current  immigration  status 

1 .     I  arrived  in  the  following  manner; 

Poft  of  Entry  (City/State)  Date  of  Entry  (Month/Day/Year) 


Mode  of  Entry  (Plane/Car/Boai/eic.) 


Exact  Name  Used  at  Time  of  Entry: 


2.     I  used  the  following  travel  document  to  enter:  — 

□    Passpon 

Passport  Number Country  Issuing  Passport 


Date  Passport  Issued  (Monih/Day/Year) 


D    Other  {Please  Specify  Name  of  Document  and  Dates  of  Issuance) 

3.     I  entered  as: 

'-'     An  immigrant  (lawful  permanent  resident)  using  an  immigrant  visa 

>-'    A  nonimmigrant 

□    A  refugee 

n    Other  (Explain^    - 


4.     I  obtained  lawftil  permanent  resident  status  through  adjustment  of  sutus  (If  Applicable): 

Date  You  Became  a  Permanent  Resident  (Month/Day/Year)  INS  Office  Where  Granted  Adjustment  of  Status 


J 


F.     Have  you  previously  applied  for  a  certificate  of  citizenship  or  United  SUtes  passport?  D  No     D  ^es  (Attach  Explanation )_ 
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L\S.  Department  of  Justice 

Immignition  and  Naluralizaiion  .Service 


OMB  No.  1115-0018 

Application  for  Certificate  of  Citizenship 


Print  clearly  or  type  your  answers  using  CAPITAL  letters.  Failure  to  print  clearly  may  delay  your  application.  Lse  black  or  blue  ink. 


PMt  I.  Iitfnnwtioa  About  Yo«  (Provide  ii^rmation  about  yourself,  if  you  an  the  person  applying  for 
the  Certtficate  of  Citizenship.  If  you  are  a  U.S.  citiztn  parent  applying  for  a  Certificate  of  Citieenship  for 
your  minor  chiUL  pnrUe  iaformtim  dkaml  ymtf  eUU.) 


A.    Current  legal  name. 

Family  Name  (Last  Name) 


Given  Name  {First  Name) 


Full  Middle  Name  Uf  Applicable) 


B.     Name  exactly  as  it  appears  on  your  Permanent  Resident  Card  (If  Applicable). 

Family  Name  {Last  Name) 


Given  Name  (First  Name) 


Full  Middle  Name  Of  Applicable) 


C.    Other  names  used  since  birth. 

Family  Name  (Last  Name)      Given  Name  (First  Name)       Middle  Name  (If  Applicable) 


D.    Social  Security  Number  (//^/j/j/icaWf)       E.     Dateof  Birth  fW«n»/i/Dav/yfar) 


F.     Country  of  Birth 


G.    Country  of  Nationality 


H.    Gender 

Male  LJ      Female  LJ 


1.      Height 


J.     Visible  Scars,  Marks,  Etc. 


rurtr 


I  AkMl  Yov  BI%IWilty  (Ohcdt  (My  0M> 


A.  1  am  claiming  United  States  citizenship  through: 

I  I  A  United  States  citizen  father. 

I  I  A  United  States  citizen  mother. 

I  I  Both  United  Stales  citizen  parents. 

I  [  A  United  States  citizen  adoptive  parent(s). 

I  I  An  alien  parent(s)  who  naturalized. 

I  I  A  United  States  citizen  husband  based  on  a  marriage  before  September  22,  1922. 

B.  I      I      I  am  a  United  States  citizen  parent  applying  for  citizenship  on  behalf  of 

my  minor  (under  18  years)  BIOLOGICAL  child. 

C.  I      I      I  am  a  United  States  citizen  parent  applying  for  citizenship  on  behalf  of 

my  minor  (under  18  years)  ADOPTED  child. 

D.  LJ      Other  {Please  explain  fully) 


Write  Your  INS  -A- 

Number  Here: 

A  
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Part  3.  Adittttoiial  lafennattM  AbMtt  Ym  (Provide  additional  ii^rmation  about  yourself,  if  you  are  the  person  applying  for  the  Certificate  of 
Citizenship   If  you  are  a  U.S.  citizen  parent  applying  for  a  Certificate  of  Citizenship  for  your  minor  child,  provide  tht  addUomal  Inforwuttion  abom 
your  minor  ckUd). 


A.     Home  Address     Street  Number  and  Name  {Do  NOT  Write  a  P.O.  Box  in  This  Space) 


Apartment  Number 


Ciiy 


County 


Stale  or  Province 


Country 


Zip  Cody 


B.     Mailing  Address  -  Street  Number  and  Name  (Ifl)iffereni  From  Home  Address) 


Apartment  Number 


City 


County 


Slate  or  Province 


Counirs 


Zip  Code 


C.     Daytime  Phone  Number  (If  Any) 


Evening  Phone  Number  (If  Any) 


E-Mail  Address  il/Anvi 


D.    Marital  Status 

I I    Single.  Never  Married  | |   Married 

I I    Marriage  Annul  led  or  Other  ( Explain ) 


n 


Divorced 


D 


Widowed 


E.     Information  about  entry  into  the  United  States  and  current  immigration  status 

I.     I  arrived  in  the  following  manner. 

Pon  of  Entry  ( City/Slale)  Date  of  Entry  (Month/Da\/Year) 


M(xie  of  Entry  (Plane/Car/Boat/etc) 


Exact  .Name  Used  at  Time  of  Entry: 


D 


2.     I  used  the  following  travel  document  to  enter: 
□    Passport 

Passpon  Number Country  Issuing  Passport 


Dale  Passport  Issued  [Month/Day/Year) 


□  Other  (Please  Specify  Name  of  Document  and  Dales  of  Issuance) 

3.      I  entered  as: 

'-'     An  immigrant  (lawful  permanent  resident)  using  an  immigrant  visa 
l— I     A  nonimrrugrant 

□  A  refugee 

D     Other  (Explain) ^__ ' 


4.      I  obtained  lawful  permanent  resident  status  through  adjustment  of  status  (If  Applicable). 

Date  You  Became  a  Permanent  Resident  (Month/Da\/Year)  INS  Office  Where  Granted  Adjustment  of  Status 


D 


F      Have  you  previously  applied  for  a  certificate  of  citizenship  or  United  States  passport?  Q   No     D   Yes  (Attach  Explanation) 
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PMrt  3L  AddMeaid  bthtmiUaa  AbMM  Ym  (FrmideoOiUHomamfitrmatiOHiAoutyfmrx^.  if  you  anriupemm  applymgfifrtke 
Cftiflattt  ofCiliztHship.  If  you  art  a  U.S.  cititen  parent  af/ptymg  for  a  Certifiaue  ef  CittzeniMp  for  your  minor  cMU,  provUh  At 
addUauil  mformiaum  ahimt  vtmr  Bunnr  rhiUt  -  Contimutl  


G.    Were  you  adopted?  Q  No  Q  Yes  (Please  complete  the  following  information): 

Date  of  Adoption  (Monih/Day/Year)  Place  of  Final  Adoption  (City/Stale  or  Country) 


Date  Legal  Custody  Began  (Month/Day/Year) 


Date  Physical  Custody  Began  (Month/Day/Year) 


H.    Did  you  have  to  be  re-adopted  in  the  United  States?       D      No     D  'its  (Please  complete  the  following  information): 
Date  of  Final  Adoption  (Month/Day/Year)  Place  of  Final  Adoption  (City/State) 


Date  Legal  Custody  Began  {Month/Day/Year) 


Date  Physical  Custody  Began  (Month/Day/Year) 


L     Were  your  parents  married  to  each  other  when  you  were  bom  (or  adopted)? 


J.     Have  you  been  absent  from  the  United  States  since  you  first  arrived? 


D  No 


D  No 


n  Yes 


D  Yes 


If  yes.  please  complete  the  following  infonnation  about  all  absences,  beginning  with  your  most  recent  trip.    If  you  need  more  space,  use 
separate  sheet  of  paper. 


Date  You  Left  the  United  States 

{Month/Day/Year) 

Date  You  Returned  to  the  United 
Stetes 

{Month/Day/Year) 

Place  of  Entry  Upon  Return  to  United 
Stetes 

Mut>  ^L.. j  .i-j..iA't  jsr^irwa 


r»gl4.  luftm—Uwi  Ahoat  Pritod  Sfaito  Otfam  Fatfcer  (mt  Adopthr*  PWter)  -  (Complett  tto  secHon  if  you  aft  cimmnit 

Statu  dttmpalier  Ifytm  are  aVm$tdSlaltscitiieHfitdierapplyiiigforaCeTt^ica$tcfCiliteiuhip  on  beha^  of  your  minor  biobglc^  «f 

pnnkl*iiifi>rmaii<mtAomm&CSi£i»lo*ft. 


A.    Current  legal  name  of  United  Stetes  citizen  father. 

Family  Name  {Last  Name)  Given  Name  {First  Name) 


Full  Middle  Name  (If  Applicable) 


B.    Date  of  Birth  (MontM/Day/Year) 


C.    Country  of  Birth 


D.    Country  of  Natioaality 


E.     Home  Address  -  Street  Number  and  Name  (If  Deceased.  So  State  &  Enter  Date  of  Death) 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 
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.  I.       /'l     !f,"'^ 


<MvMkip«ovui^Vtakiitaiucmanfitm<ornitfiiftftflm 
C»^kmta/aMaenMfmtM^efyournanorbtete^cat^aiini4dad.im>vkkiiUdnnaiioHabout  WUKSELFhtlMi  ■ 


F.     United  Stetes  citizen  by: 

D  Birth  in  the  United  Sutes 
D   Naturalization 

Date  of  Naturalization  (Month/Day/Year) 


Place  of  Naturalization  (Name  of  Court  A  City/State  or  INS  Office  Location) 


Certificate  of  Naturalization  No. 


Former  "A"  Number  (If  Known) 


D 


D  Through  birth  abroad  to  United  States  citizen  parent(s) 

I-l  Acquired  after  birth  through  naturalization  of  alien  patenl(s) 
G.    Has  your  father  ever  lost  United  Stetes  citizenship  or  taken  any  action  that  would  cause  loss  of  United  Stetes  citizenship? 

D       No  D   Yes  (Please  Provide  Full  Explanation) 

H.    Dates  of  Residence  and/or  Physical  Presence  in  the  United  Stetes 

Provide  the  dates  your  U.S.  citizen  father  resided  in  or  was  physically  present  in  the  United  States.  If  you  need  more  space,  use  a  sq>arate  sheet 
of  paper. 


From 

(Month/Day/Year) 

To 

(Month/Day/Year) 

L      Marital  History 

1 .  How  many  times  has  your  US.  citizen  father  been  married  (including  annulled  marriages)?       | | 

2.  Infonnation  about  U.S.  citizen  father's  current  spouse' 
Family  Name  (Last  Name)  Given  Name  (First  Name)  Full  Middle  Name  (If  ApplicahU) 


Date  of  Birth  (Month/Day/Year) 


Country  of  Birth 


Country  of  Nationality 


Home  Address  -  Street  Number  and  Name 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 


Date  of  Marriage  (Month/Day/Year) 


] 


Place  of  Marriage  (City/State  or  Country) 


Spouse's  Immigration  Status: 


I-'     United  States  Citizen      1^     Lawful  Permanent  Resident     CD   oher  (Explain) 


3.     Is  your  U.S.  citizen  father's  current  spouse  also  your  mother?      D     No  Q    Yes 
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Part  3.  Additiofial  Infonnalioa  Abaat  Voa  (ProvUU  additional  information  about  yourself,  if  you  are  the  person  applying  for  the 
Certificate  of  Citizenship.  If  you  are  a  U.S.  citizen  parent  applying  for  a  Certificate  t^  Citizenship  for  your  minor  child,  provide  the 
additional  irtfnrmiainn  afumt  vnur  minnr  rluld)  -  Continued 


G.     Were  you  adopted?  □  No  \^  \cs,  (Please  complete  the  following  infonnalt(m). 

-  Date  of  Adoption  (Monlh/Da\/Year)  Place  of  Final  Adoption  iCilv/Stale  or  Countr\) 


Date  Legal  Custody  Began  (Monih/Day/Year) 


Date  Physical  Custody  Began  iMonih/Da\/)'ear) 


H.    Did  you  have  to  be  re-adopted  inlhe  United  Slates?       D       No     D    Yes  i  Please  complete  the  following  information): 
Date  of  Final  Adoption  [Month/Day/Year)  Place  of  Final  Adoption  (City/State) 


Dale  Legal  Custody  Began  (Manili/Day/Year) 


Date  Physical  Custody  Began  iMonlli/D<i\/Year) 


I.      Were  your  parents  married  to  each  other  when  you  were  born  (or  adopted)?  Q   No 


J.     Have  you  been  absent  from  the  United  States  since  you  first  arrived? 


D   No 


D   Yes 


D   Yes 


If  yes.  please  complete  the  following  information  about  all  absences,  beginning  with  your  most  recent  trip.    If  you  need  more  space,  use  a 
separate  sheet  of  paper. 


Date  You  Left  the  United  Sutes 

{Monlli/Da\/Year) 

Date  You  Returned  to  the  United 
Sutes 

(Month/Da\/Year) 

Place  of  Entry  Upon  Return  to  United 
States 

Part  4.  lofoniaitMHi  About  United  Stales  CUiicn  Father  (or  Adopttrc  Fatker)  -  (Complete  this  section  if  you  are  claiming  citizenship  through  a  United 
Stales  citizen  father.  If  you  are  a  United  Suites  citizen  father  applying  for  a  Certificate  of  Citizenship  on  beha^  of  your  minor  biological  or  adopted  child, 
provide  information  about  YOURSELF  below). 


A.     Current  legal  name  of  United  States  citizen  father. 

Family  Name  (Last  Name)  Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.     Date  of  Birth  ( Month/Day/Year) 


C.     Country  of  Birth 


D.     Country  of  Nationality 


E.     Home  Address  -  Street  Number  and  Name  (If  Deceased.  So  State  &  Enter  Date  of  Death) 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 
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Part  4.  laformatian  Aboat  Your  UoHcd  States  Citiaca  Fatker  (or  Adopttrc  Father)  -  (Complete  this  section  if  you  are  claiming 
citizenship  through  a  United  States  citizen  father  (or  adoptive  father).  If  you  art  a  Un'iud  States  citizen  father  applying  for  a 
Certificate  vf  Citizenship  on  behalf  of  your  minor  biological  or  adopted  child  provide  information  about  YOURSELF  below)  ■ 
Contutiud 


V.     United  States  citizen  by: 

□   Birth  in  the  United  States  _ 

Q   Naturalization 

Dale  of  Naturalization  (Montli/Da\/Year)  Place  of  Naturalization  (Name  of  Court  &  Cii\/State  or  INS  Office  Location) 


Certificate  of  Naturalization  No. 


Former  "A"  .Number  (If  Known) 


D  Through  birth  abroad  to  United  Slates  citizen  pareni(s) 

l-I   Acquired  after  birth  if  rough  nafuralization  of  alien  parent(s) 
G.     Has  your  father  ever  lost  Unite-'i  States  citizenship  or  taken  any  action  that  would  cause  loss  of  United  States  citizenship? 

□       No  D   \ e%  (Please  Provide  Full  E.xplanalion) 

H.     Dates  of  Residence  and/or  Physical  Presence  in  the  United  States 

Provide  the  dales  your  U.S.  citizen  father  resided  in  or  was  physically  present  in  the  United  States.  If  you  need  more  space,  use  a  separate  sheet 
of  paper. 


From 

I  Month/Day/Year  I 


To 

(M(inth/Day/Year) 


I.      Marital  History 

I       How  many  times  has  your  U  S.  citizen  father  been  married  (including  annulled  mamages)? 
2.      Information  about  U.S.  citizen  father's  current  spouse: 

Family  Name  (Last  Name)  Given  Name  (First  Name)  Full  Middle  Name  (If  Applicable  I 


Date  of  Birth  (Monlh/Da\/Year) 


Country  of  Birth 


Country  of  .Nationalitv 


Home  -'.ddress  -  Street  Number  and  Name 


.Apartment  Number 


City 


County 


State  or  Province 


Counirv 


Zip  Code 


Date  of  Mamage  (Month/Day/Year ) 


Place  of  Marriage  (City/State  or  Country) 


Spouse's  Immigration  Status:  _ 

LJ     United  States  Citizen      l-l     Lawful  Permanent  Resident     D   Other  {Expla 


3.     Is  your  U.S.  citizen  father's  current  .spouse  also  your  mother?      G     No  Q     Yes 
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Oiiled  Stales  dtizint  moAar  (or  adefine  moOier).  lfyo»onaOmtidStattsdtat*miAtr^fifiHg^a  Cen^ieatefOSwflupiinbtMlfefycarmtiior 
bioiogkai  or  adopted  diOAprondtit^ormaaon  about  ][(^/gSELEbtlowX 


A.    CufTent  legal  name  of  Liiited  States  citizen  mother  . 

Family  Name  (Last  Name)  Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.    Date  of  Birth  (MoHtUDay/Year) 


C.    Country  of  Birth 


D.    Country  of  Nationality 


E.     Home  Address  -  Street  Number  and  Name  (If  Deceased,  So  State  A  Enter  Date  of  Death) 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 


F.     United  Sutes  dtizen  by: 

D  Bifth  in  the  United  States 
Q  Naturalization 

Date  of  Naturalization  (Month/Day/Year) 


Place  of  Naturalization  (Name  of  Court  &  City/State  or  INS  Office  Location) 


Certificate  of  Naturalization  No. 


Former  "A"  Number  (If  Known) 


Q  Through  birth  abroad  to  United  States  citizen  parent(s) 

LJ  Acquiredafterbirth  through  naturalization  of  alien  parent(s) 
G.    Has  your  mother  ever  lost  United  States  dtiaensfaip  or  taken  any  action  that  would  cause  loss  of  United  States  dtizenship? 

D       No  D   \es  (Please  Provide  Full  Explanation) 

H.    Dates  of  Residence  and/or  Physical  Presence  in  the  United  States 

Provide  the  dates  that  your  U.S.  dtizen  mother  resided  in  or  was  physically  present  in  the  United  States.  If  you  need  more  space,  use  a  separate 
sheet  of  paper. 


From 

(Month/Day/Year) 

To 

(Month/Day/Year) 

L     Marital  History 

1 .  How  many  times  has  your  U.S.  dtizen  mother  been  married  (including  annulled  marriages)? 

2.  Information  about  your  U.S.  dtizen  mother's  current  spouse: 
Family  Name  (Last  Name)        Given  Name  (First  Name)  Full  Middle  Name  (If  Applicable) 


Date  of  Birth  (Month/Day/Year) 


Country  of  Birth 


Country  of  Nationality 
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fmp.  MiillnlBftlii'rfiM  0alHi8lf»CIMiial>|i»ar(if  Adaptiwiiillitr)  ,(Comfleutkvteaimlfyomart 

cUmi^emftm^^*ni$$kalMiitdStai*t€mHHmaimm»'>9l*''i»i>^  fyMntmUnlMdSiamddammodterarptying 
fi>r»CHtie*m*tfC»unMpmb«lte»fi^yomrwmi^lMa^  . 


Home  Address  -  Street  Number  and  Name 


3 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 


Date  of  Marriage  (Month/Day/Year) 


[ 


Place  of  Marriage  (City/State  or  Country) 


Spouse's  Immigration  Status: 

LJ     United  States  Citizen      CD    Lawful  Permanent  Resident     CI  Other  (Eiptoin) . 


3.     Is  your  U.S.  citizen  mother's  current  spouse  also  your  father?  D    No  D  Yes 


PMti.  Tgk  ii|iin     iplmArmt^pkmSmmCUimmOtmimiitm-iGmtpkttAism^ 

P'>»i«^<itP*fiHM'Cei0fkateofCmemkip/ory«»hM»gk^ 

Simsfor5y«iin,lytmt<4¥dd(itwn€«fiirattaggefl4.  You.  me  US.  dsitm parent. ptmidiyfmmi^mheUfwidmmyamrVSdtivmmm 

(ii4ioUAtVS.aaam'pwUtiA*r-efyomrKd»orddU) 


A.    Current  legal  name  of  United  States  dtizen  grandfather. 

Family  Name  (Last  Name)  Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.     Date  of  Birth  (Month/Day/Year) 


C.    Country  of  Birth 


D.    Country  of  Nationality 


E.     United  States  dtizen  by: 

D  Binh  in  the  United  States  _ 

Q  Naturalization 

Date  of  Naturalization  (Month/Day/Year)  Place  of  Naturalization  (Name  of  Court  &  City/State  or  INS  Office  Location) 


Certificate  of  Naturalization  No. 


Former  "A"  Number  (If  Known) 


] 


D  Through  birth  abroad  to  United  States  dtizen  parent(s) 
LJ  Acquired  after  birth  through  naturalization  of  alien  parent(s) 
F.     Has  your  grandfather  ever  lost  United  Sutes  dtizenship  or  taken  any  action  that  would  cause  loss  of  United  Sutcs  dtiaenship? 
D       No  D   'id  (Please  Provide  Full  Explanation) 
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Ftot  S.  Infenaation  AiMMM  Yoar  Uaitcd  States  Otlxen  Metkcr  (or  Adoptive  Motkcr)  -  (CompUtt  this  section  if  you  are  chiming  eittzenship  through  a 
Uniud  Stales  citizen  mother  (or  adoptive  mother).  If  you  are  a  United  States  citizen  mother  applying  for  a  Certificate  of  Citizenship  an  beha^ofyour  minor 
biological  or  adopted  chikL  provide  information  about  YOURSELF  below). 


A.     Current  legal  name  of  L'niled  States  citizen  mother  . 

Family  Name  (Last  Name)  Given  Name  {First  Name) 


Full  Middle  Name  (If  Applicable) 


B.     Date  of  Birth  {Month/Day/Year)  C.     Country  of  Birth 


D.     Country  of  Nationality 


E.     Home  Address  -  Street  Number  and  Name  (If  Deceased.  So  Stale  A  Enter  Date  of  Death) 


Apartment  Number 


Ciiv 


County 


State  or  Provmcc 


Country 


Zip  Code 


F.     United  Stales  citizen  by: 

D   Birth  in  the  United  States 
O   Naturalization 

Date  of  Naturalization  (Monlh/Day/Year) 


Place  of  Naturalization  (Name  of  Court  A  City/Stale  or  INS  Office  Location) 


Certificate  ol  Naturalization  No. 


Former  "A"  Number  (If  Known) 


Q  Through  birth  abroad  to  United  States  citizen  parent(s) 

f-i   Acquired  after  birth  through  naturalization  of  alien  parent(s) 
G.    Has  your  mother  ever  lost  United  States  citizenship  or  taken  any  action  that  would  cause  loss  of  United  States  citizenship? 

□        No  LI    Yes  (Please  Provide  Full  Explanation) 

H.    Dates  of  Residence  and/or  Physical  Presence  in  the  United  States 

Provide  the  dates  that  your  U.S.  citizen  mother  resided  in  or  was  physically  present  in  the  United  States.  If  you  need  more  space,  use  a  separate 
sheet  of  paper. 


From 

(Month/Day/Year) 

To 

(Month/Daynrear) 

I.      Marital  History 

1.  How  many  times  has  your  U.S.  citizen  mother  been  married  (including  annulled  mamages)? 

2.  Information  about  your  U.S.  citizen  mother's  current  spouse: 

Family  Name  (Last  Name)  Given  Name  (First  Name)  Full  Middle  Name  (If  Applicable) 


Date  of  Birth  (Month/Day/Year)  Country  of  Birth 


Country  of  Nationality 
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P«rt  5.  laTornatioa  About  Yoor  UnMcd  Stales  Otiaeii  Molker  (or  AdopUvc  Mother)  -  (CompUu  this  section  if  you  art 
claiming  citizenship  through  a  United  States  citizen  mother  (or  adoptive  mother).  If  you  are  a  United  Staler  citiztn  mother  applying 
for  a  Certificate  of  Citizenship  on  behalf  cf  your  tninor  biological  or  adopted  child,  provide  information  about  YOURSELF  belowf  ■ 
Continued 


Home  Address  -  Street  Number  and  Name 


Apartment  Number 


City 


County 


State  or  Province 


Country 


Zip  Code 


Date  of  Marriage  (Month/Day/Year) 


Place  of  Marriage  (City/State  or  Country) 


Spouse's  Immigration  Status: 

l-l     United  States  Citizen      LJ     Lawful  Permanent  Resident     D   Other  (£vp/am) . 


3.     Is  your  U.S.  citizen  mother's  current  spouse  also  your  father.'   D     No  Q  Yes 


Putt.  InfbrnatioaAboatYoar  United  States CHiicnGraiMlteibcr-fCa/iv>(«iclMjMrff'«0^tr(^ya«d/v a  i; 5^ 
parent)  applying  for  a  Certificate  of  Citizenship  for  your  biological  or  adopted  child  and  you  HAVE  NOT  been  physically  present  in  the  United 
States  for  5  years.  2  years  of  which  were  after  the  age  of  14.   You.  the  U.S.  citizen  parent,  provide  information  below  about  your  U.S.  citizen  fallur 
(who  is  the  U.S.  cittzen  "gmnt^ather'  of  your  minor  child) 


A.    Current  legal  name  of  United  Sutes  citizen  grandfather. 

Family  Name  (Last  Name)  Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.     Date  of  Birth  (Monili/Day/Year)  C.     Country  of  Birth 


D.     Country  of  .Nationality 


E.     United  States  citizen  by: 

D   Binh  in  the  United  States 
D   Naturalization 

Date  of  Naturalization  (Monih/Day/Year) 


Place  of  Naturalization  (Name  of  Court  <$  City/State  or  INS  Office  Location) 


c 


Certificate  of  Naturalization  No. 


former  "A"  Number  (If  Known) 


D  Through  birth  abroad  to  United  States  citizen  parem(s) 

t-J   Acquiredafterbirlh  through  naturalization  of  alien  parent(s)  —  ^ 

F.     Has  your  grandfather  ever  lost  United  Sutes  citizenship  or  Uken  any  action  that  would  cause  loss  of  United  SUtes  citizenship? 
□       No  □    Yes  (Please  Provide  Full  Explanation) 
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rmt*. 


I  AkMt  Y«w  IWlcd  state*  CMmi 


■  CombuM4 


G.    Dates  of  Residence  and/or  Physical  Presence  in  the  United  States 

Provide  the  dates  that  your  U.S.  citizen  grandfather  lived  in  the  United  States.  If  you  need  more  space,  use  a  separate  sheet  of  paper. 


Fron 

(Month/Daynrear) 

To 

(Month/Day/Year) 

Fart  7.  iBtmmmaum  Abo«n  Your  United  Stales  aUnn  GraathMthcr  -  (Complete  thu  section  ONLY  if  you  are  a  U.S.  dtiztn  pama  {or  adofttve 
IMTVU)  appfiying  for  a  Cei^cme  of  Citizenship  fi>r  your  bioiogicai  or  adofued  chiU  mid  you  BAVS /MT  been  pMysicai^  ril*  UiUitd 

UtaUi  for  5  yean.  2  yuan  (rfuHiickwere  c^riMe  age  of  14.  Yarn,  the  VS.  ciHticn  parent,  prondeinfimnanott  below  about  your  U.S.  dlutn  malker 
(wko  is  the  U.S.  dtitea  'gnmJmolher"  of  your  minor  chiU). 


A.     Current  legal  name  of  United  States  citizen  grandmother. 

Family  Name  (Last  Name)  Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.    Date  of  Birth  (MoiUk/Day/Year) 


C.    Country  of  Birth 


D.    Country  of  Nationality 


E.     United  States  citizen  by: 

D  Birth  in  the  United  States 
Q   Naturalization 

Date  of  Naturalization  (Monih/Day/Year) 


Place  of  Naturalization  (Name  of  Court  A  City/Slate  or  INS  Office  Location) 


Certificate  of  Naturalization  No. 


Former  "A"  Number  (If  Known) 


D  Through  binh  abroad  to  United  States  citizen  parent(s) 

Lj  Acquired  after  birth  through  naturalization  of  alien  parent(s) 

F.  Has  your  grandmother  ever  lost  United  States  citizenship  or  taken  any  action  that  would  cause  loss  of  United  States  citizenship? 
*  D       No  n   Yes  (Please  Provide  Full  Explanation) 

G.  Dates  of  Residence  and/or  Physical  Presence  in  the  United  SUtes 

Provide  the  dates  that  your  U.S.  citizen  grandmother  resided  in  or  was  physically  present  in  the  United  States.  If  you  need  more  space,  use  a 
separate  sheet  of  paper. 


From 

(Month/Day/Year) 


To 

(Month/Day/Year) 
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hrtlL 


Aboitt  MUHary  ServiM  iflAilcd  SlalM  CMtaa  rarenK*)  -  (^>tpp<icaM«; 


Has  Your  United  States  Citizen  Parent(s)  Served  in  the  Armed  Forces?       □   No    Q   Yes 
LJ     United  States  Citizen  Father  ^ 


United  Stales  Citizen  Mother 


Dates  of  Service  {Month/Day/Year  to  Month/Day/Year) 


TO 


Discharge  Was: 


Honorable 


Other  Than  Honorable 


Dishonorable 


Party. 


I  certify,  under  penalty  of  perjury  under  the  laws  of  the  United  States,  that  this  application,  and  the  evidence  submitted  with  it.  is  all  true  and  correct. 
I  authorize  the  release  of  any  information  from  my  records  that  the  INS  needs  to  determine  eligibility  for  the  benefit  1  am  seeking. 


Applicant's  Signature 


Print  Name 


Date  (Month/Day/Year) 


Paitl*. 


•r  PCnoa  PMpMtiig  Thb  Pmh  If  Other  Thaa  Alw*c 


I  declare  that  I  prepared  this  application  at  the  request  of  the  above  person.  The  answers  provided  are  based  on  information  of  which  I  have  personal 
knowledge  and/or  were  provided  to  me  by  the  above-named  person  in  response  to  the  questions  contained  on  this  form. 


Preparer's  Printed  Name 


Preparer's  Signature 


Z\ 


Name  of  Business/Organization(// App/icaJ>/g) 


Preparer's  Daytinte  Phone  Number 


Date  (Month/Day/Year) 


Preparer's  Address  -  Street  Number  and  Name 


QiX. 


Countv 


itais. 


ZicIlQdc 


DO  NOT  COMPLETE  THE  FOLLOWING  PARTS  UNLESS  INS  OFFICER  INSTRUCTS  YOU  TO  DO  SO  AT  THE  INTERVIEW 


11. 


I,  the  (applicant,  parent,  or  legal  guardian) 


.  do  swear  or  affirm,  under  penalty  of  perjury  laws  of  the  United 


States,  that  1  know  and  understand  the  contenu  of  this  application  signed  by  me,  and  the  attached  supplementary  pages  number  (     )  to  (     )  inclusive; 
that  the  same  are  true  and  correct  to  the  best  of  my  knowledge,  and  that  corrections  number  (     )  to  (     )  were  made  by  me  or  at  my  request. 


Signature  of  parent,  guardian,  or  applicant 


3 


Date  (Month/Day/Year) 


Subscribed  and  sworn  or  affirmed  before  me  upon  examination  of  the  applicant  (parent,  guardian)  on 
Signature  of  Interviewing  Officer  Title 
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PartC  Inrofnatiea  About  Year  Unilcd  Slates  CWaea  GrawHillwr  -  Coa((iui«rf 


G.     Dates  of  Residence  and/or  Physical  Presence  in  the  United  States 

Provide  the  dales  that  your  U.S.  citizen  grandfather  hved  in  Che  United  States.  If  you  need  more  space,  use  a  separate  sheet  of  paper. 


From 

(Momh/Day/Ycar) 

To 

( Monih/Day/Year) 

Part  7.  InfonnalkMi  About  Your  United  States  Citizen  Grandmetiwr  -  (Complete  this  section  ONLY  if  you  art  a  U.S.  citizen  parent  (or  adoptive 
parent)  applying  for  a  Certificate  of  Citizenship  for  your  biological  or  adopted  child  and  you  HA  VE  NOT  been  physically  present  in  the  United 
States  for  5  years.  2  years  of  which  were  c^er  the  age  of  14.   You.  the  U.S.  citizen  parent,  provide  informiition  below  about  your  U.S.  citizen  mother 
(who  is  the  U  S  citizen  "  grandmother  "  of  your  minor  child). 


A.     Current  legal  name  of  United  States  citizen  grandmother. 

Family  SAme\Lasi  Name)  Given  Name  (First  Name) 


Full  Middle  Name  (If  Applicable) 


B.     Dale  of  Birth  (Month/Day/Year) 


C.     Country  of  Birth 


D.     Country  of  Nationality 


E.     Ui^ted  States  citizen  by: 

D   Birth  in  the  United  States 
G   Naturalization 

Date  of  Naturalization  (Monlh/Da\/Year) 


Place  of  Naturalization  (Name  of  Court  d  City/State  or  INS  Office  Location) 


Certificate  of  Njturalizalion  No 


Former  "A"  Number  (If  Known) 


□  Through  birth  abroad  to  United  States  citizen  parent(s) 

D   Acquired  after  birth  through  naturalization  of  alien  parent(s) 

F.  Has  your  grandmother  ever  lost  United  States  citizenship  or  taken  any  action  that  would  cause  loss  of  United  States  citizenship? 
LJ       No  LJ    Yes  (Please  Provide  Full  E.xplanation) 

G.  Dates  of  Residence  and/or  Physical  Presence  in  the  United  States 

Provide  the  dates  that  your  I'.S.  citizen  grandmother  resided  in  or  was  physically  present  in  the  United  States.  If  you  need  more  space,  use  a 
separate  sheet  of  paper. 


From 

(Monih/DayA'ean 


To 

(Month/Dav/Year) 
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Part  S.  Infonnation  About  Military  Service  of  Uniled  States  CMioi  PaicnUs)  -  (If  Applicable) 


Has  Your  United  Stales  Citizen  Parent(s)  Served  in  the  Armed  Forces.'       D   No     □   Yes 


n 


United  States  Citizen  Father 


D 


United  Slates  Citizen  Mother 


Dates  of  Service  (Montli/Day/Year  lo  Montli/Day/Ycar) 


TO 


Discharge  Was: 


D 


Honorable 


a 


Other  Than  Honorable 


D 


Dishonorable 


Part  9.  SigBatore 


I  certify,  under  penalty  of  perjury  under  the  laws  of  the  United  Slates,  thai  Ihis  application,  and  the  CMdence  submitted  with  it.  is  all  true  and  correct 
I  aulhonze  the  relea.se  of  any  information  from  my  records  that  the  INS  needs  to  determine  eligibilit>  for  the  benefit  I  am  seeking. 


Applicant's  Signature 


Print  Name 


Date  {Monih/Da\/Year) 


Part  10.  Signatare  of  Person  Prcpartng  This  Fonn  If  OtIicrTliaa  Above 


I  declare  that  I  prepared  this  application  at  the  request  of  the  above  person.  The  answers  provided  are  based  on  information  of  which  !  have  personal 
knowledge  and/or  were  provided  lo  me  by  the  above-named  person  in  respon.se  to  the  questions  contained  on  this  form. 


Preparer's  Printed  Name 


Preparer's  Signature 


3 


Name  of  Business/Organi/ation(///4/)/7/i(a/)/f ) 


Preparer  s  Daytime  Phone  Number 


Dale  (Montli/[)a\/)rar) 


Preparer's  Address  -  Street  Number  and  Name 


Citv 


County 


Slate 


Zip  Code 


DO  NOT  COMPLETE  THE  FOLLOWING  PARTS  UNLESS  INS  OFFICER  INSTRUCTS  VOU  TO  DO  SO  AT  THE  INTERVIEW 


Part  11.  Aflldavtt 


I.  the  I  applicant,  parent,  or  legal  guardian) 


do  swear  or  affirm,  under  penally  of  perjury  laws  of  the  United 


States,  that  I  know  and  understand  the  contents  of  this  application  signed  by  me.  and  the  attached  supplementary  pages  number  (     )  to  (     )  incluMve: 
that  the  same  are  true  and  correct  to  the  best  of  my  knowledge,  and  thai  corrections  number  (     )  to  (     )  were  made  by  me  or  at  my  request. 


Signature  of  parent,  guardian,  or  applicant 


Date  (Monih/Da\/Yearl 


Subscnbed  and  sworn  or  affirmed  before  me  upon  examination  of  the  applicant  (parent,  guardian)  on 
Signature  of  Interviewing  Officer  Title 
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Part  12.  Officer  Report  and  Rcconaaeiidation  on  Appifcatton  for  CertMcatc  of  C3liacasfe^ 


On  the  ba.sis  of  the  documents,  records,  and  the  testimony  of  persons  examined,  and  the  identification  upon  personal  appearance  of  the  underage 
beneficiary,  1  find  that  all  the  facts  and  conclusions  set  fonh  under  oath  in  this  application  are  ______  true  and  correct;  that  the  applicant  did 

derive  or  acquire  United  States  citizenship  on (monlli/dayAear).  through  [mark  "X"  in  appropriate  section  of  law 

or.  if  section  of  law  not  reflected,  insert  applicable  section  of  law  in  "Other"  block):  section  301  of  the  INA ;  section  309  of  the  INA ; 

section  320  of  the  INA ;  section  321  of  the  INA ;  section  322  of  the  INA .  section  322  of  the  INA  (grandparent  residence); . 

Other 


and  that  (s)he  (has/has  not)  been  expatriated  since  that  time.  I  recommend  that  this  application  be 

{granted  or  denied)  and  that (AorAA)  Certificate  of  Citizenship be  issued  in  the  name  of 


District  Adjudication  Officer's  Name  and  Title 


Disinct  Adjudication  Officer's  Signature 


I  do concur  in  recommendation  of  the  application. 


Date: 


(Month/Da\/Year) 


I  'Strict  Director  or  Officer-in-Charge  Signature 

r 


OMB  No   1 1 15-0018  DRAFT  -  1/23/01 


N-600  (Rev.  1  l/14/00)N  Page  9 


[FR  Doc.  01-14855  Filed  6-12-01;  8:45  am) 

BIUJNG  CODE  4410-10-C 


32166 


Federal  Register /Vol.  66,  No.  114  /  Wednesday,  June  13,  2001 /Notices 


raitU,  OffictrKcfortaMiBM 


MMhm  as  AffiieatiM  IlMrCarMlctfe  af 


On  the  basis  of  the  documents,  records,  and  the  testimony  of  persons  examined,  and  the  identification  upon  personal  appearance  of  the  underage 

beneficiary.  I  find  that  all  the  facts  and  conclusions  set  forth  under  oath  in  this  application  are true  and  correct;  that  the  applicant  did 

derive  or  acquire  United  States  citizenship  on (month/day/year),  through  {mark  "X"  in  appropriate  section  of  law 

or,  if  section  of  law  not  reflected,  insert  applicable  section  of  law  in  "Other"  block):  section  301  of  the  INA ;  section  309  of  tlie  INA ; 

.;  section  321  of  the  INA . 


section  320  of  the  INA 
Other  


.;  section  322  of  the  INA  . 


;  section  322  of  the  INA  (grandparent  residence); . 


and  that  (s)he (has/has  not)  been  expatriated  since  that  time,  I  recommend  that  this  application  be 

{granted  or  dented)  and  that {AorAA)  Certificate  of  Citizenship be  issued  in  the  name  of 


District  Adjudication  Officer's  Name  and  Title 


District  Adjudication  Officer's  Signature 


I  do concur  in  recommendation  of  the  application. 

I  istrict  Director  or  Officer-in-Charge  Signature 

r 


Date: 


(Monlh/Day/Year) 
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Part  VI 


Department  of 
Education 

0£B£e  of  Special  Education  and 
Rehabilitative  Services;  National  Institute 
on  Disability  and  Reliabilitation  Research^ 
Inviting  Applications  for  Fiscal  Year  (FY) 
2001  for  New  Awards  for  the  Alternative 
Financing  Program  and  a  Pre-AppUcation 
Meeting;  Notice 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.224C] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  Fiscal  Year 
(FY)  2001  for  New  Awards  for  the 
Alternative  Financing  Program  and  a 
Pre-Appilcation  RHeeting 

ACTION:  Notice  inviting  applications  for 
fiscal  year  (FY)  2001  for  new  awards  for 
the  Alternative  Financing  Program  and 
a  pre-application  meeting. 

SUMMARY;  We  invite  applications  for 
new  grant  awards  for  FY  2001  for  the 
Alternative  Financing  Program 
authorized  under  tide  III  of  the  Assistive 
Technology  Act  of  1998  (AT  Act). 

Purpose  of  the  Progmm:  The 
Alternative  Financing  Program  (AFP) 
created  a  new  Federal  program  to  pay  a 
share  of  the  cost  of  the  establishment  or 
expansion,  and  administration  of,  an 
alternative  financing  program  for 
assistive  technology  (AT).  We  take  this 
action  in  order  to  award  one  year  grants 
or  cooperative  agreements  to  States  and 
ouUying  areas  to  establish  or  maintain 
alternative  financing  projects  to  increase 
access  AT  for  individuals  with 
disabilities.  CurrenUy,  major  service 
programs  such  as  Medicaid,  special 
education,  vocational  rehabilitation,  and 
to  a  limited  extent.  Medicare,  provide 
AT  devices  and  services  for  eligible 
individuals.  In  some  instances, 
individuals  with  disabilities  purchase 
AT  with  private  funds  however,  many 
individuals  and  their  families  do  not 
have  the  necessary  resources  to  obtain 
the  AT  they  need.  Loan  programs  offer 
individuals  with  disabilities  attractive 
options  that  significantly  enhance  their 
access  to  AT. 

This  competition  focuses  on  projects 
designed  to  meet  a  priority  that  we  have 
chosen  from  allowable  activities 
specified  in  the  program  statute  (see  34 
CFR  75.105(b)(2)(v))  and  sections  301- 
305  of  the  Assistive  Technology  Act  of 
1998  (29  U.S.C.  3051-3055). 

National  Education  Goals 

The  eight  National  Education  Goals 
focus  the  Nation's  education  reform 
efforts  and  provide  a  framework  for 
improving  teaching  and  learning. 

This  notice  addresses  the  National 
Education  Goal  that  every  adidt 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 


Deadline  for  Transmittal  of 
Applications:  August  14,  2001. 

Application  Available:  June  15,  2001. 

Project  Period:  12  months. 

Estimated  Number  of  Awards:  20. 

Award  Amount:  Program  minimum: 
none;  Program  maximum:  none. 

Note:  The  total  amount  available  in  FY 
2001  for  the  AFP  is  $14.7  million.  We  are  no 
longer  required  to  award  a  minimum  of 
SSOO.OOO  to  States,  outlying  areas  are  no 
longer  restricted  to  a  maximum  of  $105,000. 
nor  are  we  required  to  distribute  any 
remaining  funds  among  those  States  based  on 
population  and  density.  In  order  for  NIDRR 
to  have  increased  flexibility  and  to  insure  a 
greater  number  of  funding  options  within  the 
total  allocation  for  this  program,  NIDRR 
encourages  applicants  to  submit  and  clearly 
identify  in  the  application,  multiple  and 
alternative  budgets.  Applicants  should 
include  the  required  matching  funds  and  the 
necessary  materials  for  each  of  the  different 
amounts  proposed. 

Matching  Requirement:  The  Federal 
share  of  the  cost  of  the  Alternative 
Financing  Program  must  not  be  more 
than  75  percent.  Therefore,  applicants 
must  match  at  least  25  percent  of  the 
total  program  cost.  A  State  is  no  longer 
required  to  receive  a  minimum  award  of 
$5P0,000;  an  outiying  area  is  no  longer 
restricted  to  a  maximum  award  of 
$105,000.  The  State  or  outiying  area 
must  provide  the  non-Federal  share  of 
the  cost  of  the  AFP  in  cash,  from  State, 
local,  or  private  sources. 

Background 

Technical  Assistance:  In  FY  2000, 
NIDRR  funded  a  technical  assistance 
project  to  provide  information  and 
technical  assistance  to  States  and 
outiying  areas  including  assistance  in 
preparing  applications  for  grants  under 
this  Act.  Applicants  are  encouraged  to 
contact  RESNA  at  703-524-6686  ext. 
301  or  through  e-mail; 
nmeidenbauei^resna.org  for  assistance 
with  their  applications. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  the  AFP  are  States  and 
outlying  areas  that  receive  or  have 
received  grants  under  the  AT  State 
Grant  Program  (section  101  of  the  AT 
Act). 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75,  77,  81,  82,  85,  and 
86. 

Pre-Application  Meeting:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  priorities  for  the  AFP  and  to 
receive  technical  assistance  through 
individual  consultation  and  information 
about  the  funding  priority.  The  pre- 
application  meeting  will  be  held  on  July 
10,  2001.  You  may  attend  either  in 


person  or  by  conference  call  at  the 
Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  Switzer  Building,  Room  3065, 
330  C  St.  SW,  Washington,  DC  between 
10:00  a.m.  and  12  noon.  NIDRR  staff 
will  also  be  available  at  this  location 
from  1:30  p.m.  to  4:00  p.m.  on  that  same 
day  to  provide  technical  assistance 
through  individual  consultation  and 
information  about  the  funding  priority. 
For  further  information  or  to  make 
arrangements  to  attend  contact  Doima 
Nangle,  Switzer  Building,  room  3414, 
400  Maryland  Avenue,  SW, 
Washington,  DC  20202.  Telephone  (202) 
205-5880.  If  you  use  a 
telecommunication  device  for  the  deaf 
(TDD),  you  may  call  (202)  205-4475. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meetings 

The  meeting  site  is  accessible  to 
individuals  with  disabilities,  and  a  sign 
language  interpreter  will  be  available.  If 
you  need  an  auxiliary  aid  or  service 
other  than  a  sign  language  interpreter  in 
order  to  participate  in  the  meeting  (e.g., 
other  interpretiiig  service  such  as  oral, 
cued  speech,  or  tactile  interpreter; 
assistive  listening  device;  or  materials  in 
alternate  format),  notify  the  contact 
person  listed  in  this  notice  at  least  two 
weeks  before  the  scheduled  meeting 
date.  Although  we  will  attempt  to  meet 
a  request  we  receive  after  this  date,  we 
may  not  be  able  to  make  available  the 
requested  auxiliary  aid  or  service 
because  of  insufficient  time  to  arrange 
it. 

Priority 

Under  34  CFR  75.105(c)(3)  and 
sections  301-305  of  tide  III  of  the  AT 
Act,  we  consider  only  applications  that 
meet  the  priority.  We  will  establish  the 
AFP  in  order  to  provide  assistance  to 
States  and  to  outlying  areas  so  that 
individuals  with  disabilities  of  all  ages 
and  their  family  members,  guardians, 
advocates,  and  authorized 
representatives  will  have  increased 
access  to  funding  for  AT  devices  and 
services  through  alternative  financing 
mechanisms  (loans).  Consistent  with 
sections  301-305  of  the  Act,  the 
reauirements  are  as  follows: 

(a)  Each  grantee  must  enter  into  a 
contract  with  a  community-based 
organization  (including  a  group  of  such 
organizations),  such  as  Centers  for 
Independent  Living,  that  has 
individuals  with  disabilities  involved  in 
organizational  decision  making  at  all 
organizational  levels,  to  administer  the 
alternative-financing  program.  The 
contract  must:  (1)  Include  a  provision 
requiring  that  the  program  funds, 
including  the  Federal  and  non-Federal 
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shares  of  the  cost  of  the  program,  be 
administered  in  a  manner  consistent 
with  the  provisions  of  this  tide;  (2) 
include  provisions  for  oversight  and 
evaluation  tp  protect  Federal  financial 
interests;  and  (3)  require  the 
community-based  organization  to  enter 
into  a  contract  with  a  commercial 
lending  institution  or  State  or  outijdng 
area  financing  agency. 

(b)  Each  grantee  and  any  community- 
based  organization  that  enters  into  a 
contract  with  the  State  or  outiying  area, 
must  submit,  12  months  after  receipt  of 
the  fiscal  year  2001  award,  each  of  the 
following  policies,  procedures,  data, 
and  information:  (1)  A  procedure  to 
review  and  process  in  a  timely  manner 
requests  for  financial  assistance  for 
immediate  and  potential  technology 
needs,  including  consideration  of 
methods  to  reduce  paperwork  and 
duplication  of  effort,  partiadarly 
relating  to  need,  eligibility,  and 
determination  of  the  specific  AT  device 
or  service  to  be  financed  through  the 
project;  (2)  a  policy  and  procedure  to 
assiire  that  access  to  the  AFP  shall  be 
given  to  consumers  regardless  of  type  of 
disability,  age,  income  level,  location  of 
residence  in  the  State  or  outiying  area, 
or  type  of  AT  device  or  AT  service  for 
which  financing  is  requested  through 
the  program;  and  (3)  a  procedure  to 
assure  consmner-controUed  oversight  of 
the  program. 

(c)  Each  grantee  must  provide  the 
following  information:  (1)  The  ratio  of 
funds  provided  by  the  State  for  the  AFP 
to  funds  provided  by  the  Federal 
Government;  (2)  the  type  of  alternative 
financing  mechanism  used  and  the 
commimity-based  organization  with 
which  the  State  or  outiying  area  entered 
into  a  contract;  (3)  the  following 
information  concenung  each  disabled 
individual  served  by  the  project:  The 
amoimt  of  assistance,  type  of  AT  device 
or  AT  service  financed  through  the 
project,  type  of  disability,  age,  gender, 
race,  ethnicity,  socioeconomic  status, 
primary  language,  geographic  location 
within  the  State  or  outlying  area, 
employment  status,  whether  the 
consumer  is  part  of  an  underrepresented 
population  or  rural  population,  and 
whether  the  consumer  tried  to  secure 
financial  support  from  other  sources 
and,  if  so,  a  description  of  those  sources. 

(d)  Each  grantee  must  provide  one  or 
a  combination  of  the  following:  (1)  A 
low-interest  loan  fund;  (2)  an  interest 
buy-down  program;  (3)  a  revolving  loan 
fund;  (4)  a  loan  guarantee  or  insurance 
program;  (5)  a  program  operated  by  a 
partnership  among  private  entities  for 
the  purchase,  lease,  or  other  acquisition 
of  AT  devices  or  AT  services;  or  (6) 
another  mechanism  that  meets  the 


requirements  of  this  program  and  is 
described  in  an  application,  peer 
reviewed  and  approved  by  the 
Department. 

(e)  Each  grantee  must  provide 
matching  funds  so  that  the  Federal  share 
of  the  cost  of  the  AFP  is  not  more  than 
75  percent.  A  State  is  no  longer  required 
to  receive  a  minimum  award  of 
$500,000;  an  outijring  area  is  no  longer 
restricted  to  a  maximum  award  of 
$105,000;  the  State  or  outiying  area 
match  must  be  at  least  25  percent  of  the 
total  program  cost. 

(f)  Eacn  applicant  must  provide  the 
following  assurances  in  its  application: 
(1)  The  State  or  outiying  area  will 
provide  the  non-Federal  share  of  the 
cost  of  the  AFP  in  cash,  from  State, 
local,  or  private  sources;  (2)  the  State  or 
outiying  area  will  continue  the  AFP 
after  Federal  funding  has  terminated  on 
a  permanent  basis;  (3)  the  State  or 
outiying  area  will  provide  information 
describing  the  manner  in  which,  the 
program  will  expand  and  emphasize 
consimier  choice  and  control;  (4)  the 
State  or  outiying  area  will  supplement 
and  not  supplant  other  Federal.  State, 
and  local  public  funds  expended  to 
provide  any  currentiy  operating  AFP  in 
the  State  or  outiying  area.  The  State  or 
outiying  area  must  use  new  State-level 
or  outlying  area-level  funds  to  match  the 
Federal  share.  The  State  or  outiying  area 
may  not  use  existing  spending,  such  as 
Tide  I  AT  Act  funds,  that  are  used  to 
support  an  existing  AFP,  to  match  the 
Federal  grant;  (5)  &e  State  or  outiying 
area  will  place  all  funds  that  support  the 
AFP,  including  funds  repaid  during  the 
life  of  the  program,  in  a  permanent 
separate  account,  apart  from  any  other 
fund;  (6)  the  State's  or  outiying  area's 
community-based  organization  will 
invest  funds  in  low-risk  securities  in 
which  a  regulated  insurance  company 
may  invest  under  the  law  of  the  State  or 
the  outiying  area  if  the  organization 
administering  funds  invests  funds 
within  this  account;  (7)  the  State's  or 
outlying  area's  commimity-based 
organization  will  administer  the  funds 
with  the  same  judgement  and  care  that 

a  person  of  prudence,  discretion,  and 
intelligence  would  exercise  in  the 
management  of  the  financial  affairs  of 
such  person;  (8)  funds  comprised  of  the 
principal  and  interest  from  the  State  or 
outiying  area  account  for  this  activity 
will  be  available  to  support  the  AFP;  (9) 
any  interest  or  investinent  income  that 
accrues  on  or  derives  from  such  funds 
after  such  funds  have  been  placed  under 
the  control  of  the  organization 
administering  the  AFP,  but  before  those 
funds  are  distributed  for  purposes  of 
supporting  the  program,  will  be  the 
property  of  the  organization 


administering  the  program;  and  (10)  the 
State  or  outiying  area  will  limit  the 
indirect  costs  of  the  total  amount 
available  for  the  AFP  to  10  percent, 
including  both  the  Federal  and  State  ot 
outiying  area  funds. 
In  addition,  the  project  must: 

(a)  Provide  in  accessible  formats 
materials  that  can  be  used  by  potential 
loan  applicants  and  lending  institutions 
to  obtain,  share  and  disseminate 
information  on  loan  availability, 
eligibility  requirements  and  procedures 
and  general  loan  related  updates; 

(b)  Coordinate  and  share  information, 
resources  and  with  the  State  and 
outiying  area  AT  Act  projects;  and 

(c)  Conduct  and  submit  to  NIDRR  and 
the  AFTAP  an  annual  evaluation  of  its 
activities  using  the  data  collection 
instrument  develo(>ed  by  the  Alternative 
Financing  Technical  Assistance  Project. 

Selection  criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  selection  criteria  in  34 
CFR  75.210.  The  maximum  score  for  all 
criteria  is  100  points.  The  selection 
criteria  to  be  used  for  this  competition 
will  be  provided  in  the  application 
package  for  this  competition. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Prelect  for  Electronic  Submission 
of  Applications 

The  U.S.  Department  of  Education  is 
expanding  its  pilot  project  of  electronic 
submission  of  applications  to  include 
certain  formula  grant  programs,  as  well 
as  additional  discretionary  grant 
competitions.  The  Alternative  Financing 
Program— CFDA  84.224C  is  one  of  die 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  under  the 
Alternative  Financing  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPUCA-nON,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
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success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Fax  a  signed  copy  of  the 
Application  for  Federal  Assistance  (ED 
424)  after  following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  niunber  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  within  three  working 
days  of  submitting  your  electronic 
application.  We  will  indicate  a  fax 
number  in  e- APPLICATION  at  the  time 
of  yoiu'  submission. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Alternative 


Financing  Program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
padcage. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html  or  its  E-mail  address 
(edpubs@inet.ed.gQv).  If  you  request  an 
appUcation  from  ED  Pubs,  be  sure  to 
identify  this  competition  as  follows: 
CFDA  number  84.224C. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Services 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
room  3414,  Switzer  Building, 
Washington,  D.C.  20202-2645. 


Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-4475.  hitemet: 
Donna.Nangle@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  the  previous  site.  If  you  have 
questions  about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO),  toll 
free,  at  l-88a-293-6498;  or  in  the 
Washington,  D.C,  area  at  (202)  5l2- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  In  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  3051-3058. 
Dated:  June  7,  2001. 
Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitation  Research. 
(FR  Doc.  01-14809  Filed  6-12-01;  8:45  am] 
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Part  Vn 


Department  of 
Health  and  Human 
Services 


Health  Care  Financing  Administration 

■  — ■ 

42  CFR  Parts  410  et  aL 
Medicare  Program;  Provisions  of  the 
Benefits  Improvement  and  Protection  Act 
of  2000;  Inpatient  Payments  and  Rates 
and  Costs  of  Graduate  Medical  Education; 
Interim  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  410, 412, 413,  and  485 

[HCFA-1178-IFC] 

RIN  0938-AK74 

Medicare  Program;  Provisions  of  the 
Benefits  Improvement  and  Protection 
Act  of  2000;  Inpatient  Payments  and 
Rates  and  Costs  of  Graduate  IMedicai 
Education 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  rule  with 
comment  period  implements,  or 
conforms  the  regulations  to,  certain 
statutory  provisions  relating  to  Medicare 
p>ayments  to  hospitals  for  inpatient 
services  that  are  contained  in  the 
Medicare,  Medicaid,  and  SCHIP  (State 
Children's  Health  Insurance  Program) 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA). 

Many  of  the  provisions  of  BIPA 
modify  changes  to  the  Social  Seciuity 
Act  made  by  the  Balanced  Budget 
Refinement  Act  of  1999  or  the  Balanced 
Budget  Act  of  1997  or  both.  Some  of  the 
provisions  of  BIPA  have  effective  dates 
that  are  prior  to  its  passage  on  E)ecember 
21,  2000. 

DATES:  Effective  Date:  This  interim  final 
rule  with  comment  period  is  effective 
on  Jime  13,  2001. 

Comment  Period:  Comments  will  be 
considered  if  received  at  the  appropriate 
address,  as  provided  below,  no  lat«' 
than  5  p.m.  on  July  13,  2001. 
ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies]  to  the 
following  address  only:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1 1 78-IFC,  P.O.  Box 
8010,  Baltimore,  MD  21244-1850. 

If  you  prefer,  you  may  deliver  by  hand 
or  courier  your  written  comments  (an 
original  and  three  copies)  to  one  of  the 
following  addresses: 
Room  443-G,  Hubert  H.  Humphrey 

Building.  200  Independence  Avenue, 

SW,  Washington,  DC  20201,  or 
Room  C5-14-03,  Central  Building,  7500 

Security  Boulevard,  Baltimore,  MD 

21244-1850. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  coiuier 
delivery  may  be  delayed  and  could  be 
considered  late. 

Because  of  staffing  and  resoiuce 
limitations,  we  caimot  accept  comments 


by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1 1 78-IFC. 

Conunents  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  dociunent,  in  the  Department's 
offices  at  7500  Secxuity  Boulevard, 
Baltimore,  MD  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (410)  786-9994). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to  the 
following  addresses: 
Health  Care  Financing  Administration, 
Office  of  Information  Services, 
Security  and  Standards  Group, 
EMvision  of  HCFA  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  Attn:  John 
Burke  HCFA-1 1 78-IFC;  and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Allison  Eydt  Herron, 
HCFA-1 1 78-IFC,  HCFA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Phillips,  (410)  786-4548, 
Operating  Prospective  Payment,  Sole 
Commimity  Hospitals, 
Disproportionate  Share  Hospitals  and 
Medicare-Dependent,  Small  Rural 
Hospitals. 
Tzvi  Hefter,  (410)  786-4487,  Excluded 
Hospitals,  Graduate  Medical 
Education,  and  Critical  Access 
Hospital  Issues. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Dociunents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 


online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

L  Background:  Program  Summary 

Section  1886(d)  of  the  Social  Seciuity 
Act  (the  Act)  sets  forth  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively  set  rates.  Section 
1886(g)  of  the  Act  requires  the  Secretary 
to  pay  for  the  capital-related  costs  of 
hospital  inpatient  stays  under  a 
prospective  payment  system.  Under 
these  prospective  payment  systems. 
Medicare  payment  for  hospital  inpatient 
operating  and  capital-related  costs  is 
made  at  predetermined,  specific  rates 
for  each  hospital  discharge.  Discharges 
are  classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs). 
Payment  for  cases  within  each  DRG  is 
weighted  to  account  for  the  average 
resources  used  to  treat  patients  within 
that  DRG.  In  addition,  these  payments 
are  adjusted  by  a  wage  index  (and  a 
geographic  adjustment  factor  derived 
from  The  wage  index  in  the  case  of 
capital  payments)  to  accoimt  for  the 
varying  costs  of  labor  across  areas,  and 
by  separate  adjustment  factors  for  the 
additional  indirect  operating  costs 
associated  with  medical  education 
(IME)  and  for  treating  a  disproportionate 
share  of  low-income  patients. 

Certain  specialty  hospitals  are 
excluded  firom  the  prospective  payment 
system.  Under  section  1886(d)(1)(B)  of 
the  Act,  the  following  classes  of 
hospitals  and  hospital  units  are 
excluded  from  the  prospective  payment 
system:  psychiatric  hospitals  and  units, 
rehabilitation  hospitals  and  units, 
children's  hospitals,  long-term  care 
hospitals,  and  cancer  hospitals.  For 
these  hospitals  and  luiits,  Medicare 
payment  for  operating  costs  is  based  on 
reasonable  costs  subject  to  a  hospital- 
specific  annual  limit. 

Under  sections  1820  and  1834(g)  of 
the  Act,  pa3rments  are  made  to  critical 
access  hospitals  (CAHs)  (that  is,  rural 
hospitals  that  meet  certain  statutory 
requirements)  for  inpatient  and 
outpatient  services  on  a  reasonable  cost 
basis.  Reasonable  cost  is  determined 
imder  the  provisions  of  section 
1861(v)(l)(A)  of  the  Act  and  existing 
regulations  under  42  CFR  Parts  413  and 
415. 

Under  section  1886(a)(4)  of  the  Act, 
costs  of  approved  educational  activities 
are  excluded  from  the  operating  costs  of 
inpatient  hospital  services.  Hospitals 
with  approved  graduate  medical 
education  (GME)  programs  are  paid  for 
the  direct  costs  of  GME  in  accordance 
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with  section  1886(h)  of  the  Act;  the 
amoimt  of  payment  for  direct  GME  costs 
for  a  cost  reporting  period  is  based  on 
the  hospital's  costs  per  resident  in  a 
base  year  and  the  hospital's  number  of 
residents  in  that  cost  reporting  period. 

The  regulations  governing  the 
hospital  inpatient  prospective  payment 
system  are  located  in  42  CFR  Part  412. 
The  regulations  governing  excluded 
hospitals  and  hospital  units  and  the 
regulations  governing  direct  GME  are 
located  in  42  CFR  Part  413.  The 
regulations  governing  CAHs  are  located 
in  42  CFR  Parts  413  and  485. 


n.  Provisions  of  the  Interim  Final  Rule 
With  Comment  Period 

On  December  21,  2000  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (Pub.  L.  106-554)  was  enacted. 
Public  Law  106-554  made  a  number  of 
changes  to  the  Act  affecting  Medicare 
payments  to  hospitals  for  inpatient 
services.  Many  of  the  provisions  of 
Public  Law  106-554  are  modifications 
to  provisions  of  the  Act  included  in  the 
Balanced  Budget  Act  of  1997  (Pub.  L. 
105-33)  or  the  Balanced  Budget 


Refinement  Act  of  1999  (Pub.  L.  106- 
113)  or  both.  Some  of  the  provisions  of 
Pub.  L.  106-554  have  effective  dates 
that  are  prior  to  its  passage  on  December 
21,  2000.  Other  provisions  do  not 
become  effective  until  April  1 .  2001  or 
later. 

The  following  chart  is  a  summary  of 
the  effective  dates  of  the  policy  changes 
we  are  implementing  in  this  interim 
final  rule  with  comment  period  as  a 
result  of  Public  Law  106-554.  The 
individual  changes  are  summarized 
below. 


Effective  Date  of  the  Provisions  of  Public  Uw  106-554  Included  in  This  Interim  Final  Rule  With  Comment 

Period 


Title 


Clarification  of  No  Beneficiary  Cost-Sharing  for  Clinical  Diagnostic  Laboratory  Test  Furnished  by 
Critical  Access  Hospitals. 

Assistance  with  Fee  Schedule  Payment  for  Professional  Services  under  All-inclusive  Rale  

Treatment  of  Rural  Disproportionate  Share  Hospitals  

Option  to  Base  Eligibility  for  Medicare-Dependent,  Small  Rural  Hospital  Program  on  Discharges 
during  Two  of  the  Three  Most  Recently  Audited  Cost  Reporting  Periods. 

Extension  of  Option  to  use  Rebased  Target  Amounts  to  All  Sole  Community  Hospitals  

Revision  of  Acute  Care  Hospital  Payment  Update  for  2001 

Additional  Modification  in  Transition  for  Indirect  Medical  Education  Adjustment  

Decrease  in  Reductions  for  Disproportionate  Share  Hospitals !..l..."."!!'l". 

Payment  for  Inpatient  Sen/ices  of  Psychiatric  Hospitals ""ZZ"'Z"^"'''. 

Payment  for  Inpatient  Services  of  Long-Term  Care  Hospitals  

Change  in  Distribution  Formula  for  Medicare+Choice-Related  Nursing  and  Allied  Health  Edu- 
cation Costs. 

Increase  in  Reimbursement  for  Bad  Debt 


Effective  date 


11/29/1999 

07/01/2001 
04/01/2001 
04/01/2001 

10/01/2000 
04/01/2001 
04A)1/2001 
04/01/2000 
10/01/2000 
10/01/2000 
01/01/2001 

10^)1/2000 


The  following  is  a  siunmary  of  the 
policy  changes  we  are  implementing  in 
this  interim  final  rule  with  comment 
period  as  a  result  of  Public  Law  106- 
554: 

A.  Changes  Relating  to  Payments  for 
Operating  Costs  Under  the  Hospital 
Inpatient  Prospective  Payment  System 

•  Treatment  of  Rural  and  Small 
Urban  Disproportionate  Share  Hospitals 
(DSH).  We  are  implementing  the 
provisions  of  section  211  of  Public  Law 
106-554  which  lowers  thresholds  by 
which  certain  classes  of  hospitals 
qualify  for  DSH,  with  repsect  to 
discharges  occurring  on  or  after  April  1, 
2001. 

•  Decrease  in  Reductions  for 

'  Disproportionate  Share  Hospital 
Payments.  We  are  implementing  section 
303  of  Public  Law  106-554  which 
modifies  the  previous  reduction  in  the 
DSH  payment  to  be  2  percent  in  FY 
2001  and  3  percent  in  FY  2002. 

•  Medicare-Dependent,  Small  Rural 
Hospitals  (MDH).  We  are  implementing 
section  212  of  Public  Law  106-554 
which  provides  an  option  to  base 
eligibility  for  MDH  status  on  discharges 
diuing  two  of  the  three  most  recently 
audited  cost  reporting  periods,  effective 


with  cost  reporting  periods  beginning 
on  or  after  April  1,  2001. 

•  Revision  of  Prospective  Payment 
System  Standardized  Amounts.  We  are 
implementing  section  301  of  Public  Law 
106-554  which  revises  the  update  factor 
increase  for  the  inpatient  prospective 
payment  rates  for  FY  2001. 

•  Indirect  Medical  Education 
Adjustment  (IME).  We  are  implementing 
section  302  of  Public  Law  106-554 
which  provides  that  for  the  purposes  of 
making  the  IME  payment,  the  formula 
multiplier,  or  'c',  for  discharges 
occurring  on  or  after  April  1,  2001  and 
before  October  1,  2001  will  be 
determined  as  if 'c'  equaled  1.66,  rather 
than  1.54. 

•  Sole  Community  Hospitals  (SCHs). 
We  are  implementing  section  213  of 
Public  Law  106-554  which  further 
extends  the  1996  rebasing  option,  for 
hospital  cost  reporting  periods 
beginning  October  1,  2000,  to  all  SCHs 
and  provides  that  this  extension  is 
effective  as  if  it  had  been  included  in 
section  405  of  Public  Law  106-113. 


B.  Payments  for  Nursing  and  Allied 
Health  Education:  Utilization  of 
Medicare+Choice  EnroUees 

We  are  implementing  section  512  of 
Public  Law  106-554  which  revised  the 
formula  for  determining  the  additional 
payment  amounts  to  hospitals  for 
Medicare+Choice  musing  and  allied 
health  education  costs. 

C.  Changes  Relating  to  Payments  for 
Capital-Related  Costs  Under  the 
Hospital  Inpatient  Prospective  Payment 
System 

As  a  result  of  implementing  section 
301  of  Public  Law  106-554,  which 
provides  increased  inpatient  operating 
payment  rates,  the  unified  outlier 
threshold  for  inpatient  operating  and 
inpatient  capital-related  costs  was 
recalculated.  Therefore,  we  are  revising 
the  capital  outlier  offset  which  also 
requires  us  to  revise  the  capital-related 
rates. 

D.  Changes  Relating  to  Hospitals  and 
Hospital  Units  Excluded  from  the 
Prospective  Payment  System 

•  Increase  in  the  Incentive  Payment 
for  Excluded  Psychiatric  Hospitals  and 
Units.  We  are  implementing  section  306 
of  Public  Law  106-554,  which  provides 
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that  for  cost  reporting  periods  beginning 
on  or  after  October  1,  2000,  for 
psychiatric  hospitals  and  units,  if  the 
allowable  net  inpatient  operating  costs 
do  not  exceed  the  hospital's  ceiling, 
payment  is  the  lower  of:  (1)  Net 
inpatient  operating  costs  plus  15 
percent  of  the  difference  between 
inpatient  operating  costs  and  the 
ceiling;  or,  (2)  net  inpatient  costs  plus 
3  percent  of  the  ceiling. 

•  Increase  in  the  Wage  Adjusted  75th 
Percentile  Cap  on  the  Target  Amounts 
for  Long-Term  Care  Hospitals.  We  are 
implementing  section  307(a)  of  Public 
Law  106-554,  which  provides  a  2 
percent  increase  to  the  wage-adjusted 
75th  percentile  cap  on  the  target  amount 
for  long-term  care  hospitals,  effective  for 
cost  reporting  periods  beginning  during 
FY  2001. 

•  Increase  in  the  Target  Amounts  for 
Long-Term  Care  Hospitals.  We  are 
implementing  section  307(a)  Public  Law 
106-554,  which  provides  a  25  percent 
increase  to  the  target  amounts  for  long- 
term  care  hospitals  for  cost  reporting 
periods  beginning  in  FY  2001,  up  to  the 
cap  on  target  amounts. 

E.  Changes  Relating  to  Critical  Access 
Hospitals  (CAHs) 

•  Elimination  of  Coinsurance  for 
Clinical  Diagnostic  Laboratory  Tests 
Furnished  by  a  CAH.  We  are 
implementing  section  201(a)  of  Public 
Law  106-554,  which  amends  section 
1834(g)  of  the  Act  to  state  that  there  will 
be  no  collection  of  coinsurance, 
deductible,  copayments,  or  any  other 
type  of  cost  sharing  from  Medicare 
beneficiaries  with  respect  to  outpatient 
clinical  diagnostic  laboratory  services 
furnished  as  outpatient  CAH  services 
furnished  as  an  outpatient  CAH  service, 
and  that  those  services  will  be  paid  for 
on  a  reasonable  cost  basis. 

•  Assistance  With  Fee  Schedule 
Payment  for  Professional  Services 
Under  All  Inclusive  Rate.  We  are 
implementing  section  202  of  Public  Law 
106-554,  which  amends  section 
1834(g)(2)(B)  of  the  Act  to  provide  that 
when  a  CAH  elects  to  be  paid  for 
Medicare  outpatient  services  imder  the 
reasonable  costs  for  facility  services 
plus  fee  schedule  amoimts  for 
professional  services  method.  Medicare 
will  pay  115  percent  of  the  amount  it 
otherwise  pays  for  the  professional 
services. 

•  Condition  of  Participation  With 
Hospital  Requirements  at  the  Time  of 
Application  for  CAH  Designation 
(§485.612).  We  are  implementing  a 
conforming  change  to  correct  §  485.612 
to  reflect  that  certain  entities  are  not 
required  to  have  a  provider  agreement 
prior  to  CAH  designation. 


F.  Other  Inpatient  Costs 

•  Increase  in  Reimbursement  for  Bad 
Debts.  We  are  implementing  section  541 
of  Public  Law  106-554  which  provides 
a  30  percent  decrease  of  allowable 
hospital  bad  debt  reimbursement  for 
cost  reporting  periods,  beginning  dining 
FY  2001  and  all  subsequent  fiscal  years. 
This  section  modifies  section  4451  Of 
Public  Law  105-33  that  reduced  the 
total  allowable  bad  debt  reimbursement 
for  hospitals  by  45  percent. 

in.  Disproportionate  Share  Hospitals 
(Sections  211  and  303  of  Public  Law 
10&-554  and  42  CFR  412.106  (c)  and 
412.106(d)) 

A.  Qualifying  Thresholds  for  DSHs 

Section  1886(d)(5)(F)  of  the  Act 
provides  for  additional  payments  to 
prospective  payment  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients.  Hospitals  that  meet  the 
DSH  patient  percentage  criteria  are 
entitled  to  adjustments  to  their 
payments,  including  outlier  payments. 

Under  section  1886(d)(5){F)(v)  of  the 
Act,  as  it  existed  prior  to  enactment  of 
Public  Law  106-554  and  under 
§  412.106(c)  of  the  existing  regulations, 
a  hospital  qualifies  for  DSH  if  the 
hospital  has  a  disproportionate  patient 
percentage  equal  to: 

•  At  least  15  percent  for  an  luban 
hospital  with  100  or  more  beds  or  a 
rural  hospital  with  500  or  more  beds; 

•  At  least  40  percent  for  an  urban 
hospital  with  fewer  than  100  beds; 

•  At  least  45  percent  for  a  rural 
hospital  with  100  beds  or  fewer,  if  it  is 
not  also  classified  as  an  SCH; 

•  At  least  30  percent  for  a  rural 
hospital  with  more  than  100  beds  and 
fewer  than  500  beds  or  which  is 
classified  as  an  SCH;  or 

•  The  hospital  has  100  or  more  beds, 
is  located  in  an  luban  area,  and  receives 
more  than  30  percent  of  its  net  inpatient 
revenues  from  State  and  local 
government  sources  for  the  care  of 
indigent  patients  not  eligible  for 
Medicare  or  Medicaid. 

Section  211(a)  of  Public  Law  106-554 
amended  section  1886(d)(5)(F)(v),  to 
provide  that,  beginning  with  discharges 
occurring  on  or  after  April  1 ,  2001 ,  the 
qualifying  threshold  is  reduced  to  15 
percent  for  all  hospitals.  Therefore,  we 
are  revising  §  412.106(c)  to  reflect  the 
change  in  DSH  qualifying  threshold 
percentages. 

B.  Calculation  of  the  Disproportionate 
Share  Adjustment 

Section  211(b)  of  Public  Law  106-554 
further  amends  section  1886(d)(5)(F)  to 
revise  the  calculation  of  the 
disproportionate  share  percentage 


adjustment  for  hospitals  affected  by  the 
revised  thresholds  as  specified  in 
section  211(a)  of  the  Act.  These 
adjustments,  which  are  effective  for 
discharges  occurring  on  or  after  April  1, 
2001,  are  as  follows: 

•  Urban  hospitals  with  fewer  than 
100  beds  and  whose  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  15  percent  and  less  than  19.3 
percent  receive  the  disproportionate 
share  adjustment  percentage  determined 
using  the  following  fonnida: 
(Disproportionate  patient  percentage — 

15)  (.65)  +  2.5. 

•  Urban  hospitals  with  fewer  than 
100  beds  and  whose  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent: 

Receive  a  flat  add  on  of  5.25  percent. 

•  Rmal  hospitals  that  are  boUi  Rural 
Referral  Centers  (RRCs)  and  SCHs 
receive  the  disproportionate  share 
adjiistment  percentage  determined  using 
the  following: 

Higher  of  SCH  or  RRC  adjustment. 

•  Rural  hospitals  that  are  SCHs  and 
are  not  RRCs  and  whose 
disproportionate  patient  percentage  is 
equal  to  or  greater  than  15  percent  and 
less  than  19.3  percent  receive  the 
disproportionate  share  adjustment 
percentage  determined  using  the 
following  formula: 
(Disproportionate  patient  percentage — 

15)  (.65)  +  2.5. 

•  Rural  hospitals  that  are  SCHs  and 
are  not  RRCs  and  whose 
disproportionate  patient  percentage  is 
equal  to  or  greater  than  19.3  percent  and 
less  than  30  percent: 

Receive  a  flat  add  on  of  5.25  percent. 

•  Rural  hospitals  that  are  SCHs  and 
are  not  RRCs  and  whose 
disproportionate  patient  percentage  is 
equal  to  or  greater  than  30  percent: 

Receive  10  percent. 

•  Rural  referral  centers  whose 
disproportionate  patient  percentage  is 
greater  than  or  equal  to  15  percent  and 
less  than  19.3  percent  receive  the 
disproportionate  share  adjustment 
percentage  determined  using  the 
following  formula: 
(Disproportionate  patient  percentage — 

15)  (.65)  +  2.5. 

•  Rural  referral  centers  whose 
disproportionate  patient  percentage  is 
equal  to  or  greater  than  19.3  percent  but 
less  than  30  percent: 

Receive  a  flat  add  on  of  5.25  percent. 

•  Rural  referral  centers  whose 
disproportionate  patient  percentage  is 
equal  to  or  greater  than  30  percent 
receive  the  disproportionate  share 
adjustment  percentage  determined  using 
the  following  formula: 
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(Disproportionate  patient  percentage — 
30)  (.6)  +  5.25. 

•  Rural  hospitals  with  fewer  than  500 
beds  and  whose  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  15  percent  and  less  than  19.3 
percent  receive  the  disproportionate 
share  adjustment  percentage  using  the 
following  formula: 
(Disproportionate  patient  percentage — 

15)  (.65)  +  2.5. 

•  Rural  hospitals  with  fewer  than  500 
beds  and  whose  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent: 

Receive  a  flat  add  on  of  5.25  percent. 

If  we  calculate  disproportionate 
patient  percentages  to  the  himdredth 
place  (our  ciurent  practice),  these 
payment  formulas  result  in  an  anomaly 
for  some  disproportionate  patient 
percentages  just  below  19.3  percent  (but 
greater  than  19.2  percent).  That  is,  as  the 
percentage  values  approach  19.3,  the 
DSH  adjustment  resulting  from  the 
formula  exceeds  5.25  percent.  This 
would  result  in  a  higher  DSH 
adjustment  for  percentages  just  below 
19.3  than  for  percentages  of  19.3  and 
above.  Because  we  believe  it  would  be 
contrary  to  the  Congress'  intent  for 
hospitals  with  a  disproportionate 
patient  percentage  of  less  than  19.3 
percent  to  receive  a  greater  payment 
than  those  hospitals  of  the  same  class 
that  have  a  disproportionate  patient 
percentage  of  19.3  or  greater,  we  are 
implementing  this  provision  so  that,  for 
disproportionate  patient  percentages 
below  19.3  for  affected  hospitals,  the 
DSH  adjustment  will  not  exceed  5.25 
percent. 

We  are  revising  §  412.106(d)  to  reflect 
the  changes  in  the  disproportionate 
share  adjustment. 

C.  Changes  Relating  to  the  DSH 
Reduction  in  Payments 

Section  4403(a)  of  Public  Law  105-33 
amended  section  1886(d)(5)(F)  of  the 
Act  to  reduce  the  pajrment  a  hospital 
would  otherwise  receive  under  the  DSH 
formula  in  effect  prior  to  Public  Law 
106-554  by  1  percent  for  FY  1998,  2 
percent  for  FY  1999,  3  percent  for  FY 
2000,  4  percent  for  FY  2001,  5  percent 
for  FY  2002,  and  0  percent  for  FY  2003 
and  each  subsequent  fiscal  year. 
Subsequently,  section  112  of  Public  Law 
106-113  modified  the  amoimt  of  the 
reductions  under  Public  Law  105-33  by 
changing  the  reduction  to  3  percent  for 
FY  2001  and  4  percent  for  FY  2002. 
Section  303  of  Public  Law  106-554 
further  modified  the  amount  of  the 
reductions  imder  Public  Law  106-113 
by  changing  the  reduction  to  3  percent 
for  discharges  occmring  on  or  sdter 


October  1,  2000  and  before  April  1, 
2001 ,  and  to  1  percent  for  discharges 
occurring  on  or  after  April  1,  2001  and 
before  October  1,  2001.  Therefore,  we 
are  revising  §41 2. 106(e)  to  reflect  the 
changes  made  by  section  303  of  Public 
Law  106-554. 

rv.  Medicare-Dependent,  Small  Rural 
Hospitals  (Section  212  of  Public  Law 
106-554  and  42  CFR  412.108(a)(l)(iii)) 

Section  6003(f)  of  Public  Law  101- 
239  added  section  1886(d)(5)(G)  of  the 
Act  and  created  the  category  of 
Medicare-dependent,  small  rural 
hospitals  (MDHs)  (defined  in  §412.108) 
which  are  eligible  for  a  special  payment 
adjustment  under  the  hospital  inpatient 
prospective  payment  system.  (For  a 
more  detailed  discussion  see  the  April 
20, 1990  Federal  Register  (55  FR 
15154)).  The  special  payment 
adjustment  for  MDHs  is  effective  for 
cost  reporting  periods  beginning  on  or 
after  April  1, 1990  and  ending  l^fore 
October  1, 1994,  or  beginning  on  or  after 
October  1, 1997  and  ending  before 
October  1,  2006. 

Section  1886(d)(5)(G)(iii)  of  the  Act 
and  §412. 108(a)(1)  of  the  regulations 
define  an  MDH  as  any  hospital  that 
meets  all  of  the  following  criteria: 

•  The  hospital  is  located  in  a  rural 
area  (as  defined  in  §  412.63(b)). 

•  The  hospital  has  100  or  fewer  beds 
(as  defined  in  §412. 105(b))  during  the 
cost  reporting  period. 

•  The  hospital  is  not  also  classified  as 
an  SCH  (as  defined  in  §412.92). 

•  In  the  hospital's  cost  reporting 
period  that  began  diuing  FY  1987,  at 
least  60  percent  of  the  hospital's 
inpatient  days  or  discharges  were 
at^butable  to  individuals  receiving 
Medicare  Part  A  benefits  during  the 
hospital's  cost  reporting  period. 

ff  the  cost  reporting  period  is  for  less 
than  12  months,  the  hospital's  most 
recent  12-month  or  longer  cost  reporting 
period  before  the  short  period  is  used. 

Section  212  of  Public  Law  106-554 
provides  that,  effective  with  cost 
reporting  periods  begiiming  on  or  after 
April  1,  2001,  hospitals  have  the  option 
to  base  MDH  eligibility  on  two  of  the 
three  most  recently  audited  cost 
reporting  periods  for  which  the 
Secretary  has  a  settled  cost  report,  rather 
than  on  the  cost  reporting  period  that 
began  during  FY  1987.  The  criteria  for 
at  least  60  percent  Medicare  utilization 
will  be  met  if  in  at  least  two  of  the  three 
most  recently  audited  cost  reporting 
periods  for  which  the  Secretary  has  a 
settled  cost  report,  at  least  60  percent  of 
the  hospital's  inpatient  days  or 
discharges  were  attributable  to 
individuals  receiving  Medicare  Part  A 
benefits. 


Hospitals  that  qualify  undm  this  new 
provision  are  subject  to  the  other 
provisions  already  in  place  for  MDHs, 
that  is,  the  payment  methodology  as 
defined  in  §  412.108(c)  and  the  volume 
decrease  provision  as  defined  in 
§  412.108(d). 

A  hospital  must  notify  its  fiscal 
intermediary  to  be  considered  for  MDH 
status  under  this  new  provision.  Any 
hospital  that  believes  it  meets  the 
criteria  to  qualify  as  an  MDH,  based  on 
at  least  two  of  the  three  most  recently 
audited  cost  reporting  periods,  must 
submit  a  written  request  to  its 
intermediary.  The  hospital's  request 
must  be  submitted  within  180  days  from 
the  date  of  the  notice  of  amount  of 
program  reimbursement  for  the  cost 
reporting  period  in  question.  The 
intermediary  will  make  its 
determination  and  notify  the  hospital 
within  180  days  from  the  date  it 
receives  the  hospital's  request  and  all  of 
the  required  documentation. 

We  are  revising  §41 2.1 08(a)(l)(iii)  to 
reflect  the  additional  option  provided 
by  section  212  of  Public  Law  106-554. 

V.  Changes  to  the  ProspectiTe  Payment 
Rates  for  Inpatient  Operating  Costs 
(Section  301  of  Public  Law  106-554  and 
42  CFR  412.63(s)) 

Section  301(a)  of  Public  Law  106-554 
amended  section  1886(b)(3)(B)(i)  of  the 
Act  by  changing  the  percentage  increase 
for  the  hospital  inpatient  payment  rates 
for  FYs  2001,  2002,  and  2003. 
Previously,  section  1886(b)(3)(B)(i)  (as 
amended  by  section  406  of  Public  Law 
106-113)  established  the  update  factor 
to  the  payment  rates  for  inpatient 
prospective  payment  system  hospitals 
(other  than  SCHs,  who  received  die  full 
market  basket  update  effective  October 
1,  2000)  as  market  basket  minus  1.1 
percent  for  FYs  2001  and  2002;  the 
update  hctoi  for  FY  2003  and 
subsequent  fiscal  years  was  established 
as  the  full  market  basket.  Section  301(a) 
of  Public  Law  106-554  amended  section 
1886(b)(3)(B)(i)  of  the  Act  and  changed 
the  update  factor  for  FY  2001  to  the  full 
market  basket.  Section  301(a)  also 
revised  the  update  factors  applied  to 
FYs  2002  and  2003.  Prior  to  enactment 
of  Public  Law  106-554,  the  update 
factor  for  FY  2002  was  the  market  basket 
minus  1.1  percentage  points  and  the 
update  factor  for  FY  2003  was  the  full 
market  basket.  Section  301(a)  of  Public 
Law  106-554  amended  section 
1886(b)(3)(B)(i)  of  the  Act  to  revise  the 
update  factor  for  FYs  2002  and  2003  to 
be  the  market  basket  miniis  0.55 
percentage  points. 

Further,  section  301(b)  of  Public  Law 
106-554  provided  a  special  rule  to 
implement  the  full  market  basket  update 
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to  inpatient  hospital  prospective 
payment  rates  for  FY  2001.  Under  this 
special  rule,  for  discharges  occurring  on 
or  after  October  1,  2000  and  before  April 
1 ,  2001 ,  the  update  factor  for  inpatient 
prospective  payment  system  hospitals 
(other  than  SCHs]  is  equal  to  the  market 
basket  minus  1.1  percentage  points.  For 
discharges  occurring  on  or  after  April  1 . 
2001  and  before  October  1.  2001.  the 
update  factor  for  the  pajrment  rates  for 
inpatient  prospective  payment  system 
hospitals  (other  than  SCHs)  is  equal  to 
the  market  basket  plus  1.1  percentage 
points.  Section  547  of  Public  Law  106- 
554  makes  this  special  rule  applicable 
solely  to  payments  in  FY  2001  and  the 


pajnnent  increases  resulting  for  FY  2001 
are  not  taken  into  accoimt  in  developing 
pajrments  for  futtue  fiscal  years. 

As  directed  by  the  special  rule  in 
section  301(b)  of  Public  Law  106-554, 
any  discharges  occurring  on  or  after 
October  1,  2000,  and  before  April  1. 
2001.  will  be  paid  in  accordance  with 
the  standardized  amounts  set  forth  in 
the  FY  2001  hospital  inpatient 
prospective  payment  system  final  rule 
published  in  the  August  1.  2000. 
Federal  Register  (65  FR  47126).  These 
rates  were  calculated  using  the  market 
basket  percentage  increase  of  3.4 
percent  minus  1.1  percentage  points,  for 
a  2.3  percent  increase  (see  65  FR  47112), 


as  directed  by  section  1886(b)(3)(B)(i)  of 
the  Act.  prior  to  the  passage  of  Public 
Law  106-554. 

To  implement  the  special  rule  under 
section  301(b)  of  Public  Law  106-554. 
we  have  recomputed  the  standardized 
amounts  effective  for  discharges 
occurring  on  or  after  April  1.  2001.  That 
is.  we  replaced  the  update  factor  of  2.3 
percent  applied  to  the  standardized 
amounts  in  the  August  1.  2000.  final 
rule,  with  the  update  factor  of  4.5 
percent  (the  market  basket  percentage 
plus  1.1.  or  3.4  plus  1.1  percentage 
points). 


Large  utt>an  areas 

Other  areas 

Labof- 
related 

Nonlabor- 
retated 

labor- 
related 

Nonlabor- 
related 

National 

National  PR 

$2,925.82 
2.900.64 
1.402.79 
2.895.02 

$1,189.26 

1.179.02 

564.66 

1.176.74 

$2,879.51 
2,900.64 
1,380.58 
2.849.20 

$1,170.43 
1.179.02 

Puerto  Rico  

555.72 

SCHs 

1,158.11 

Final  FY  2001  Capital  Rates 


National 

Puerto  Rico 


$380.85 
184.61 


A.  Budget  Neutrality 

Section  1886(d)(4)(C)(iii)  of  the  Act 
specifies  that,  beginning  in  FY  1991,  the 
aimual  diagnosis-related  group  (DRG) 
reclassification  and  recalibration  of  the 
relative  weights  must  be  made  in  a 
manner  that  ensiu^s  that  aggregate 
pa)rments  to  hospitals  are  projected  to 
be  the  same  as  those  that  would  have 
been  made  without  such  adjustments. 
Section  1886(d)(3)(E)  of  the  Act  requires 
us  to  update  the  hospital  wage  index  on 
an  annual  basis  beginning  October  1 . 
1993.  This  provision  also  requires  us  to 
make  any  updates  or  adjustments  to  the 
wage  index  in  a  manner  that  ensures 
that  aggregate  payments  to  hospitals  are 
projected  to  be  the  same  as  those  that 
would  have  been  made  without  the 
change  in  the  wage  index. 

Finally,  under  section  1886(d)(8)(D)  of 
the  Act.  the  Secretary  is  required  to 
adjust  the  standardized  amounts  so  as  to 
ensure  that  final  aggregate  payments 
under  the  prospective  payment  system 
are  projected  to  equal  the  aggregate 
prospective  payments  that  would  have 
been  made  absent  the  geographic 
reclassification  provisions  of  sections 
1886(d)(8)(B)  and  (C)  and  1886(d)(10)  of 
the  Act. 


The  distributive  effects  on  hospital 
payments  of  the  IME  and  DSH  changes 
also  included  in  Public  Law  106-554 
required  us  to  recalcidate  the  budget 
neutrality  factors  that  are  required  by 
section  1886(d)(8)(D)  of  the  Act. 

The  budget  neutrality  factors  that 
were  used  to  establish  the  standardized 
amotmts  effective  for  discharges 
occurring  on  or  after  October  1 .  2000 
were:  0.997225  for  the  DRG 
reclassification  and  recalibration  and 
updated  wage  index  (65  FR  47112);  and 
0.993187  for  geographic  reclassification 
(65  FR  47113).  Using  the  same 
methodology  that  was  used  to  calculate 
the  budget  neutrality  factors  in  the 
August  1.  2000  final  rule,  the 
corresponding  budget  neutrality  factors 
for  the  standardized  amoimts  effective 
for  discharges  occurring  on  or  after 
April  1.  2001  and  before  October  1.  2001 
are:  0.997122  and  0.993279.  The  budget 
neutrality  fector  for  Puerto  Rico  did  not 
change.  Therefore,  the  budget  neutrality 
factor  for  Puerto  Rico  as  published  in 
the  August  1,  2000  Federal  Register  (65 
FR  47112)  is  still  in  effect. 

B.  Outliers 

In  accordance  with  section 
1886(d)(3)(B)  of  the  Act,  which  directs 
the  Secretary  to  adjust  the  national 
standardized  amounts  to  account  for  the 
estimated  proportion  of  total  payments 
made  to  outlier  cases,  the  fixed-loss 
outlier  threshold  was  also  revised  as  a 
result  of  the  change  made  by  Public  Law 


106-554  to  the  update  factor  for  the 
operating  standardized  amounts.  For 
discharges  occurring  on  or  after  April  1 , 
2001  and  before  October  1.  2001.  we  are 
establishing  a  fixed-loss  cost  outlier 
threshold  equal  to:  The  prospective 
payment  rate  for  the  DRG.  plus  IME  ^d 
DSH  payments,  plus  $16,500  ($14,940 
for  hospitals  that  have  not  yet  entered 
the  prospective  payment  system  for 
capital-related  costs).  In  determining  the 
outlier  threshold,  we  used  the  same 
methodology  employed  to  determine  the 
outlier  threshold  for  FY  2001  (65  FR 
47113  through  47114).  Outlier  payments 
for  discharges  occurring  on  or  after 
October  1.  2000  and  before  April  1. 
2001 .  will  be  determined  in  accordance 
with  the  standardized  amounts  and 
outlier  thresholds  set  forth  in  the  FY 
2001  final  rule  published  in  the  August 
1.  2000  Federal  Register  (65  FR  47113). 

Although  thp  market  basket 
percentage  used  to  update  SCHs  was  not 
revised  by  Public  Law  106^554.  the 
standardized  rates  applied  to  these 
hospitals  for  discharges  occurring  on  or 
after  April  1 ,  2001  and  before  October 
1,  2001  also  increase  slightly.  This 
increase  in  SCH  rates  is  due  to  the 
budget  neutrality  factors  effective  for 
this  portion  of  the  fiscal  year. 

For  discharges  occurring  on  or  after 
April  1,  2001  and  before  October  1, 
2001 ,  the  outlier  adjustment  factors  are 
as  follows: 
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National 

Puerto  Rico 


Operating 

standardized 

anxHjnts 


0.948929 
0.973671 


Capital 
Federal  rate 


0.937BS4 
0.967355 


VI.  Changes  to  the  IME  Adjustment 
(Section  302  of  Public  Law  106-554  and 
42  CFR  412.105(dM3)) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  residents  in  an 
approved  GME  program  receive  an 
additional  payment  to  reflect  the  higher 
indirect  operating  costs  associated  with 
GME.  Tlie  regulations  regarding  the 
calculation  of  this  additional  payment, 
known  as  the  IME  adjustment,  are 
located  at  §412.105.  The  additional 
payment  is  based  in  part  on  the 
applicable  IME  adjustment  factor.  The 
IK^  adjustment  factor  is  calculated 
using  a  hospital's  ratio  of  residents-to 
beds,  which  is  represented  as  r.  and  a 
multiplier,  which  is  represented  as  c,  in 
the  following  equation:  c  x  ((1  +  r)*®' 
—  1).  The  formula  c  represents  a  certain 
percentage  increase  in  payment  for 
every  10  percent  increase  in  the 
resident-to-bed  ratio. 

Public  Law  106-113  revised  the 
formula  multiplier  for  discharges 
occurring  during  FY  2001  to  1.54. 
However,  section  302(b)  of  Public  Law 
106-554  provides  a  special  payment 
rule  which  states  that,  for  discharges 
occurring  on  or  after  April  1.  2001  and 
before  October  1,  2001,  IME  payments 
are  to  be  made  as  if  "c"  equaled  1.66, 
rather  than  1.54.  The  multiplier  of  1.54 
for  the  first  6  months  of  FY  2001 
represents  a  6.24  percent  increase  in  the 
level  of  the  IME  adjustment  for  every  10 
percent  increase  in  the  resident-to-bed 
ratio,  and  the  multiplier  for  the  second 
6  months  of  FY  2001  represents  a  6.72 
percent  increase  in  the  level  of  the  IME 
adjustment  for  every  10  percent  increase 
in  the  resident-to-bed  ratio.  This  results 
in  an  aggregate  6.5  percent  increase  for 
every  10  percent  increase  in  the 
resident-to-bed  ratio  for  FY  2001. 
Section  547(a)(2)  of  Public  Law  106-554 
provides  further  clarification  that  these 
pajrment  increases  will  not  apply  to 
discharges  occurring  after  FY  2001  and 
will  not  be  taken  into  account  in 
calculating  the  payment  amounts 
applicable  for  discharges  occurring  after 
FY  2001. 

Under  amendments  enacted  by 
section  302(a)  of  Public  Law  106-554. 
for  discharges  occurring  during  FY 
2002.  the  formula  multiplier  is  1.6.  For 
discharges  occurring  during  FY  2003 
and  thereafter,  the  formula  multiplier  is 


1.35.  Changes  to  the  factor  for 
discharges  occurring  in  FY  2002  and 
thereafter  are  addressed  in  the  proposed 
rule  on  FY  2002  hospital  inpatient 
prospective  payment  system  rates  and 
changes  (66  FR  22688).  We  are 
amending  §  412.105(d)(3)  to  reflect  the 
additional  payment  provided  for 
discharges  occurring  diuing  FY  2001 
under  section  302(b)  of  Public  Law  106- 
554. 

Vn.  Sole  Community  Hospitals  (Section 
213  of  PubUc  Law  106-554  and  42  CFR 
412.92) 

Under  the  hospital  inpatient 
prospective  pajrment  system,  special 
payment  protections  are  provided  to 
SCHs.  Section  1886(d)(5)(Dl(iii)  of  the 
Act  defines  an  SCH  as.  among  other 
things,  a  hospital  that,  by  reason  of 
factors  such  as  isolated  location, 
weather  conditions,  travel  conditions, 
travel  time,  or  absence  of  other  like 
hospitals  (as  determined  by  the 
Secretary),  is  the  sole  source  of  inpatient 
hospital  services  reasonably  available  to 
Medicare  beneficiaries.  The  regulations 
that  set  forth  the  criteria  a  hospital  must 
meet  to  be  classified  as  an  SCH  are 
located  at  §  412.92(a). 

Prior  to  FY  2001,  SCHs  were  paid 
based  on  whichever  of  the  following 
rates  yielded  the  greatest  aggregate 
pa)rment  to  the  hospital  for  the  cost 
reporting  period:  (1)  The  Federal 
national  rate  applicable  to  the  hospital; 
(2)  the  updated  hospital-specific  rate 
based  on  FY  1982  costs  per  discharge; 
or  (3)  the  updated  hospital-specific  rate 
based  on  FY  1987  costs  per  discharge. 

Section  405  of  Public  Law  106-113, 
which  amended  section  1886(b)(3)  of 
the  Act,  provides  that  an  SCH  that  was 
paid  for  its  cost  reporting  period 
beginning  during  1999  on  the  basis  of 
eidier  its  updated  FY  1982  or  FY  1987 
cost  per  discharge  (the  hospital-specific 
rate  as  opposed  to  the  Federal  rate)  may 
elect  to  receive  payment  under  a 
methodology  using  a  third  hospital- 
specific  rate,  based  on  the  hospital's  FY 
1996  costs  per  discharge.  This 
amendment  to  the  statute  means  that, 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2000,  eligible  SCHs 
can  elect  to  use  the  allowable  FY  1996 
operating  costs  for  inpatient  hospital 
services  as  the  basis  for  their  target 
amount,  rather  than  either  their  FY  1982 
or  FY  1987  costs. 


Section  213  of  Public  Law  106-554, 
extends  to  all  SCHs  the  option  to  rebase 
using  their  FY  1996  operating  costs. 
That  is,  in  order  to  rebase  using  its 
allowable  FY  1996  operating  costs,  it  is 
not  necessary  that  the  SCH  was  paid  for 
its  cost  reporting  period  beginning 
during  1999  on  the  basis  of  the  either  its 
FY  1982  or  FY  1987  costs.  The 
provision  is  effective  as  if  it  were 
included  in  the  enactment  of  section 
405  of  Public  Law  106-113.  Therefore, 
it  applies  to  all  SCHs  for  cost  reporting 
periods  begiiming  on  or  after  October  1, 
2000. 

As  disciissed  in  the  August  1,  2000 
final  rule  implementing  the  1996 
rebasing  imder  section  405  of  Public 
Law  106-113  (65  FR  47083),  when 
calculating  an  eligible  SCH's  FY  1996 
hospital-specific  rate,  we  utilize  the 
same  basic  methodology  used  to 
calculate  FY  1982  and  FY  1987  base 
period  amounts.  That  methodology  is 
set  forth  in  §§412.71  through  412.75  of 
the  regulations,  and  discussed  in  detail 
in  several  pros(>ective  payment  system 
doomients  published  in  the  Federal 
Register  on  September  1,  1983  (48  FR 
39752);  January  3, 1984  (49  FR  256); 
June  1, 1984  (49  FR  23010);  and  April 
20, 1990  (55  FR  15150). 

Our  fiscal  intermediaries  will  identify 
those  SCHs  that  were  not  included  in 
the  FY  1996  rebasing  provision  prior  to 
enactment  of  Public  Law  106-554,  and 
calculate  the  FY  1996  hospital-specific 
rate.  If  this  rate  exceeds  the  Federal  rate 
and  the  higher  of  the  FY  1982  or  FY 
1987  updated  costs  per  discharge,  the 
hospital  will  receive  payment  based  on 
the  FY  1996  hospital-specific  rate  (based 
on  the  blended  amounts  described  in 
section  1886(b)(3)a)(i)  of  the  Act). 

The  fiscal  intermediary  will  notify 
affected  hospitals  of  their  FY  1996 
hospital-specific  rate  prior  to  October  1, 
2001.  Consistent  with  our  policies 
relating  to  FY  1982  and  FY  1987 
hospital-specific  rates,  we  will  permit 
hospitals  to  appeal  a  fiscal 
intermediary's  determination  of  the  FY 
1996  hospital-specific  rate  under  the 
procedures  set  forth  in  42  CFR  part  405. 
subpart  R,  which  concern  provider 
payment  determinations  and  appeals.  In 
the  event  of  a  modification  of  base 
period  costs  for  FY  1996  rebasing  due  to 
a  final  nonappealable  court  jud^ent  or 
certain  administrative  actions  (as 
defined  in  §412.72(a)(3)(i)),  the 
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adjustment  would  be  retroactive  to  the 
time  of  the  fiscal  intermediary's  initial 
calculation  of  the  base  period  costs, 
consistent  with  the  policy  for  rates 
based  on  FY  1982  and  FY  1987  costs. 

For  purposes  of  payment  to  SCHs  for 
which  the  FY  1996  hospital-specific  rate 
yields'the  greatest  aggregate  payment, 
section  213  of  Public  Law  106-554 
utilizes  a  formula  similar  to  that  set 
forth  in  section  405  of  Public  Law  106- 
113,  except  that  the  Federal  rate  will 
now  be  included  in  the  blend,  as  set 
forth  below: 

•  For  discharges  diuing  FY  2001. 

•  75  percent  of  the  Federal  amount  or 
the  greater  of  the  updated  FY  1982  or 
FY  1987  former  target  (identified  in  the 
statute  as  the  subsection  (d)(5)(D)(i) 
amount),  plus  25  percent  of  the  updated 
FY  1996  amoimt  (identified  in  the 
statute  as  the  "rebased  target  amount"). 

•  For  discharges  dimng  FY  2002, 

•  50  percent  of  the  greater  of  the 
Federal  amount  or  the  updated  FY  1982 
or  FY  1987  former  target,  plus  50 
percent  of  the  updated  FY  1996  amount. 

•  For  discharges  during  FY  2003, 

•  25  percent  of  the  Federal  amount  or 
the  greater  of  the  updated  FY  1982  or 
FY  1987  former  target,  plus  75  percent 
of  the  updated  FY  1996  amount. 

•  For  discharges  diuing  FY  2004  or 
any  subsequent  fiscal  year,  the  hospital- 
specific  rate  would  be  determined  based 
on  100  percent  of  the  updated  FY  1996 
amount. 

We  are  revising  §  412.92(d)  to 
incorporate  the  provisions  of  section 
18860))(3)(I)  of  the  Act  as  amended  by 
section  213  of  Public  Law  106-554. 

Vm.  Additional  Pajrment  to  Hospitals 
That  Operate  Approved  Nursing  and 
Allied  Health  Education  Programs 
(Section  512  of  Public  Law  106-554  and 
42  CFR  413.87) 

Under  sections  1861(v)  and  1886(a)  of 
the  Act,  hospitals  that  operate  approved 
nursing  or  allied  health  education 
programs  may  be  eligible  for  the 
reimbursement  of  their  reasonable  costs 
of  operating  such  programs.  Section 
1886(h)  of  die  Act  establishes  the 
methodology  for  determining  payments 
to  hospitals  for  the  direct  costs  of  GME 
programs.  Section  1886(h)  of  the  Act,  as 
implemented  in  regulations  at  42  CFR 
413.86,  specifies  that  Medicare 
payments  for  direct  costs  of  GME  are 
based  on  a  prospectively  determined  per 
resident  amount  (PRA).  The  PRA  is 
multiplied  by  the  niunber  of  full-time 
equivalent  residents  working  in  all  areas 
of  the  hospital  complex  (and 
nonhospital  sites,  where  applicable), 
and  the  product  is  then  multiplied  by 
the  hospital's  Medicare  share  of  total 


inpatient  days  to  determine  Medicare's 
direct  GME  payment. 

Section  1886(h)(3)(D)  of  the  Act,  as 
added  by  section  4624  of  Public  Law 
105-33,  provides  a  5-year  phase-in  of 
payments  to  teaching  hospitals  for 
direct  costs  of  GME  associated  with 
services  to  Medicare+Choice  (managed 
care]  enroUees  for  portions  of  cost 
reporting  periods  occxuring  on  or  after 
January  1,  1998.  The  amount  of  payment 
for  direct  GME  is  calculated  by  (1) 
multiplying  the  aggregate  approved 
amount  (that  is,  the  product  of  the  PRA 
and  the  niunber  of  FTE  residents 
working  in  all  areas  of  the  hospital  (and 
nonhospital  sites,  if  applicable)),  by  the 
ratio  of  the  number  of  inpatient  bed 
days  that  are  attributable  to 
Medicare+Choice  enroUees  to  total 
inpatient  bed  days,  and  (2)  multiplying 
the  residt  by  an  applicable  percentage. 

The  applicable  percentages  are  20 
percent  for  portions  of  cost  reporting 
periods  occiuring  in  calendar  year  (CY) 
1998.  40  percent  in  CY  1999.  60  percent 
in  CY  2000.  80  percent  in  CY  2001.  and 
100  percent  in  CY  2002  and  subsequent 
years.  (Section  1886(d)(ll)  of  the  Act,  as 
added  by  section  4622  of  Public  Law 
105-33,  provides  a  5-year  phase-in  of 
payments  to  teaching  hospitals  for  IME 
associated  with  services  to 
Medicare+Choice  enroUees  for  portions 
of  cost  reporting  periods  occiuring  on  or 
after  January  1, 1998.  as  well.  However, 
the  Medicare+Choice  IME  pajrments  are 
irrelevant  for  the  purposes  of  this 
section  of  the  interim  final  rule,  because 
although  section  541  of  Public  Law  106- 
113  affects  the  payments  for 
Medicare+Choice  direct  GME,  it  in  no 
way  affects  the  payments  for 
Medicare+Choice  IME.) 

Section  541  of  Public  Law  106-113 
further  amended  section  1886  of  the  Act 
by  adding  subsection  (1)  and  amending 
section  1886(h)(3)(D)  to  provide  for 
additional  payments  to  hospitals  for 
nursing  and  sdlied  health  education 
programs  associated  with  services  to 
Medicare+Choice  enroUees.  Hospitals 
that  operate  approved  nursing  or  aUied 
health  education  programs,  as  defined 
under  the  regulations  at  42  CFR  413.85, 
and  receive  Medicare  reasonable  cost 
reimbursement  for  these  programs, 
would  receive  additional  payments. 
This  provision  is  effective  for  portions 
of  cost  reporting  periods  occurring  in  a 
calendar  year,  begiiming  with  calendar 
year  2000. 

Section  1886(1)  of  the  Act,  as  added 
by  section  541  of  Public  Law  106-113, 
specifies  the  methodology  to  be  used  to 
calcidate  these  additional  payments  and 
places  a  limitation,  that  is,  $60  million, 
on  the  total  amoimt  that  is  projected  to 
be  expended  in  any  calendar  year.  We 


refer  to  the  total  amount  of  $60  miUion 
or  less  as  the  payment  "pool."  We 
emphasize  that  we  use  the  term  "pool" 
solely  for  ease  of  reference;  the  term 
reflects  an  estimated  dollar  figure,  a 
number  that  is  plugged  into  a  formula 
to  calculate  the  amount  of  additional 
payments.  The  term  "pool"  does  not 
refer  to  a  discrete  fund  of  money  that  is 
set  aside  in  order  to  make  the  additional 
payments  (thus,  for  example,  if  the 
estimated  "pool"  is  $50  million,  we  use 
the  number  $50  miUion  to  calculate  the 
amount  of  additional  payments,  but  this 
does  not  mean  that  we  set  aside  $50 
miUion  in  a  separate  fund  from  which 
we  make  the  additional  payments).  The 
total  amount  of  additional  payments  is 
based  on  the  ratio  of  estimated  total 
direct  GME  payments  for 
Medicare+Choice  enroUees  to  estimated 
total  Medicare  direct  GME  payments, 
multiplied  by  the  total  Medicare  nursing 
and  allied  health  education  payments. 
Under  section  541  of  Public  Law  106- 
113,  a  hospital  would  receive  its  share 
of  these  additional  payments  in 
proportion  to  the  amount  of  Medicare 
nursing  and  allied  health  education 
payments  received  in  the  cost  reporting 
period  that  ended  in  the  fiscal  year  that 
is  2  years  prior  to  the  ciurent  calendar 
year,  to  the  total  amount  of  nursing  and 
allied  health  payments  made  to  all 
hospitals  in  that  cost  reporting  period. 
Section  541(b)  of  Public  Law  106-113 
amended  section  1886(h)(3)  of  the  Act 
to  provide  that  direct  GME  payments  for 
Medicare+Choice  utiUzation  will  be 
reduced  to  account  for  the  additional 
payments  that  are  made  for  nursing  and 
allied  health  education  programs  under 
the  provisions  of  section  1886(1)  of  the 
Act. 

We  implemented  section  541  by 
establishing  regulations  at  42  CFR 
413.87  to  incorporate  the  provisions  of 
section  1886(1)  of  the  Act.  We  specified 
the  rules  for  a  hospital's  eligibility  to 
receive  the  additional  payment  under 
section  1886(1),  the  requirements  for 
determining  the  additional  payment  to 
each  eUgible  hospital,  and  the 
methodologies  for  calculating  each 
additional  payment  and  for  calculating 
the  payment  "pool."  The  preamble 
language  regarding  §413.87  can  be 
found  in  the  August  1 ,  2000  interim 
final  rule  with  conunent  period  (65  FR 
47036  through  47039). 

Public  Law  106-554  further  amended 
section  1886(1)(2)(C)  of  the  Act. 
Specifically,  section  512  of  Public  Law 
106-554  changed  the  formula  for 
determining  the  additional  amounts  to 
be  paid  to  hospitals  for 
Medicare+Choice  nursing  and  alUed 
health  costs.  Under  Public  Law  106- 
113,  as  described  above,  the  additional 
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payment  amount  was  determined  based 
on  the  proportion  of  each  individual 
hospitcd's  nursing  and  allied  health 
education  payments  to  total  nursing  and 
allied  health  education  payments  made 
across  aU  hospitals.  This  formula  does 
not  account  for  a  hospital's  specific 
Medicare+Choice  utilization.  Section 
512  of  Public  Law  106-554  revised  this 
payment  formula  to  specifically  account 
for  each  hospital's  Medicare+Choice 
utilization.  Accordingly,  we  are  making 
conforming  changes  at  §413.87  to 
reflect  this  change.  The  changes  are 
effective  for  portions  of  cost  reporting 
periods  occurring  on  or  after  January  1 , 
2001.  The  revised  methodology  for 
calculating  the  additional  payments  is 
described  below. 

A.  Calculating  the  Additional  Payment 
Amount 

For  portions  of  cost  reporting  periods 
occurring  on  or  after  January  1,  2001,  an 
eligible  hospital  will  receive  the 
additional  payment  amount  calculated 
according  to  die  following  steps: 

Step  1 :  Determine  for  each  eligible 
hospital  the — 

•  Total  Medicare  payments  received 
for  approved  nursing  or  allied  health 
education  programs  based  on  data  from 
the  settled  cost  reports  for  the  period(s) 
ending  in  the  fiscal  year  that  is  2  years 
prior  to  the  current  calendar  year; 

•  Total  inpatient  days  for  that  same 
cost  reporting  period;  and 

•  Total  Medicare+Choice  inpatient 
days  for  that  same  cost  reporting  period. 

For  example,  if  the  current  c^endar 
year  is  2001,  determine  the  hospital's 


total  nursing  or  allied  health  education 
payments  made  in  its  cost  reporting 
period(s)  ending  in  FY  1999.  Also, 
determine  the  hospital's  total  inpatient 
days  and  total  Medicare+Choice 
inpatient  days  for  its  cost  reporting 
period  ending  in  FY  1999.  If  a  hospital 
has  more  than  one  cost  reporting  period 
ending  in  that  fiscal  year,  the  fiscal 
intermediary  will  add  the  nursing  and 
allied  health  payments  made  to  the 
hospital  over  those  cost  reporting 
periods.  The  inpatient  days  and 
Medicare+Choice  inpatient  days  for  the 
cost  reporting  periods  would  be  added, 
as  well. 

Step  2:  Using  the  data  in  step  1, 
determine  the  ratio  of  the  individual 
hospital's  total  nursing  or  allied  health 
payments,  to  its  total  inpatient  days. 
Multiply  this  ratio  by  the  hospital's  total 
Medicare+Choice  inpatient  days. 

Step  3:  HCFA  will  determine  the 
following: 

•  The  total  of  aU  nursing  and  allied 
health  education  program  payments 
made  to  all  hospitals  for  all  cost 
reporting  periods  ending  in  the  fiscal 
year  that  is  2  years  prior  to  the  current 
calendar  year. 

•  The  total  of  all  inpatient  days  from 
those  same  cost  reporting  periods. 

.  •  The  total  of  all  Medicare+Choice 
inpatient  days  for  those  same  cost 
reporting  periods. 

Step  4:  HCFA  wiU  use  the  data  in  step 
3  to  determine  the  ratio  of  the  total  of 
all  nursing  and  allied  health  education 
program  payments  made  to  all  hospitals 
for  all  cost  reporting  periods  ending  in 
the  fiscal  year  that  is  2  years  prior  to  the 


current  calendar  year,  to  the  total  of  aU 
inpatient  days  frvm  that  cost  reporting 
period.  HCFA  will  multiply  this  ratio  by 
the  total  of  all  Medicare+Choice 
inpatient  days  for  that  cost  reporting 
period. 

Step  5:  Calculate  the  ratio  of  the 
product  determined  in  step  2  to  the 
product  determined  in  step  4. 

Step  6:  Multiply  the  ratio  determined 
in  step  5  by  the  Medicare+Choice 
nursing  and  aUied  health  payment 
"pool"  (as  determined  below).  This  is 
the  additional  payment  amount  for  the 
current  calendar  year  for  an  eligible 
hospital. 

Example:  In  its  cost  reporting  period 
ending  in  FY  1999,  Hospital  A  received 
$100,000  in  total  Medicare  payments  for 
approved  nursing  and  allied  health 
education  programs.  Hospital  A's  total 
inpatient  days  were  28,000.  Total 
Medicare+Choice  inpatient  days  were 
2,800. 

For  aU  cost  reporting  periods  ending 
in  FY  1999,  Medicare  paid  $250,000,000 
in  total  nursing  and  allied  health 
education  program  payments.  The  total 
number  of  inpatient  days  across  all 
hospitals  in  that  year  was  142,000,000, 
and  the  total  number  of 
Medicare+Choice  inpatient  days  was 
14,200,000. 

The  CY  2001  Medicare+Choice 
nursing  and  allied  health  payment 
"pool"  is  $26,000,000.  Thus,  Hospital 
A's  Medicare+Choice  nursing  and  aUied 
health  education  payment  for  CY  2001 
wiU  be  calculated  as  follows: 


$100,000 


28.000  inpatient  days 


X  2.800  M  +  C  inpatient  days 


$250,000,000 


X  26,000.000 


i,  142,000.000  inpatient  days 


X  14,200.000  M  +  C  inpatient  days 


=  $10,400 


To  determine  these  totals,  we  wiU  use 
the  best  available  cost  reporting  data  for 
the  applicable  hospitals  from  the 
Hospital  Cost  Report  Information 
System  (HCRIS)  for  cost  reporting 
periods  in  the  fiscal  year  that  is  2  years 
prior  to  the  current  calendar  year.  If  the 
necessary  data  are  not  included  in 
HCRIS  because  a  hospital  files  a  manual 
cost  report,  we  will  obtain  the  necessary 
data  from  the  fiscal  intermediaries  that 
serve  those  hospitals.  If  a  hospital  has 
more  than  one  cost  reporting  period 
ending  in  the  fiscal  year  that  is  2  years 
prior  to  the  current  calendar  year,  we 
wUl  include  all  of  the  hospital's  cost 
reports  for  those  periods  in  our 
calculations.  If  a  hospital  does  not  have 


a  cost  reporting  period  ending  in  the 
fiscal  year  that  is  2  years  prior  to  the 
current  calendar  year  (such  as  a  hospital 
with  a  long  cost  reporting  period),  the 
hospital's  data  will  be  included  in  the 
calculations  for  the  calendar  year  that  is 
2  years  after  the  fiscal  year  in  which  the 
long  cost  reporting  period  ends. 

B.  HCFA  Calculation  of 
Medicare+Choice  Nursing  and  Allied 
Health  Payment  "Pool" 

In  accordance  with  section  1886(1)  of 
the  Act,  each  calendar  year,  HCFA 
estimates  a  total  amount,  not  to  exceed 
$60  million,  which  is  the  basis  for 
determining  the  additional  payments  for 
nursing  and  alUed  health  education 
associated  with  Medicare+Choice 


enroUees  to  hospitals  that  operate 
approved  nursing  or  allied  health 
education  programs.  The  "pool"  is 
calculated  for  each  calendar  year  by 
determining  the  product  of:  (1)  The  ratio 
of  total  projected  Medicare+Choice 
direct  GME  payments  to  total  projected 
direct  GME  payments,  and  (2)  the  total 
projected  nursing  and  alUed  health 
education  payments.  This  methodology 
is  explained  in  more  detail  in  the 
August  1.  2000  interim  final  rule  with 
comment  period  (65  FR  47038). 

The  pro)ections  of  direct  GME, 
Medicare+Choice  direct  GME,  and 
nursing  and  allied  health  payments  for 
a  calendar  year  are  based  on  the  best 
available  cost  report  data  from  HCRIS. 
(For  example,  for  CY  2001.  the 
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projections  are  based  on  the  best 
available  cost  report  data  Cram  HCRIS 
1999).  These  payment  amounts  are  then 
increased  to  the  appropriate  calendar 
year  using  the  increases  allowed  by 
section  1886(h)  of  the  Act  for  these 
services  (using  the  Ckinsumer  Price 
Index  (CPI)  increases  for  direct  GME. 
the  percentage  applicable  for  the  current 
calendar  year  for  Medicare+Choice 
direct  GME,  and  assiuning  nursing  and 
allied  health  remains  a  constant 
percentage  of  inpatient  hospital 
spending). 

C.  Proportional  Reduction  to 
Medicare+Choice  Direct  GKfE  Payments 

In  order  for  the  Secretary  to  make  the 
additional  payments  to  eligible 
hospitals  operating  approved  nursing  or 
allied  health  education  programs, 
section  1886(h)(3)(D)  of  the  Act,  as 
amended  by  section  541(b)  of  Public 
Law  106-113,  specifies  that  the 
Secretary  will  carve  out  an  estimated 
percentage  of  payments  that  are  made  to 
teaching  hospitals  for  direct  GME 
associated  with  services  to 
Medicare-f  Choice  enrollees. 
Specifically,  the  law  provides  that  the 
estimated  reductions  in 
Medicare+Choice  direct  GME  payments 
must  equal  the  estimated  total 
additional  Medicare+Choice  nursing 
and  allied  health  education  payments. 
The  percentage  reduction  is  estimated 
by  calc\ilating  the  ratio  of  the 
Medicare+Choice  nursing  and  allied 
health  payment  "pool"  for  the  current 
calendar  year  to  the  projected  total 
Medicare+Choice  direct  GME  payments 
made  to  all  hospitals  for  the  current 
calendar  year.  Accordingly,  the 
regulations  at  §  413.86(d)(4)  state  that 
for  portions  of  cost  reporting  periods 
occurring  in  a  calendar  year,  each 
hospital  that  receives  Medicare+Choice 
direct  GME  payments  wiU  have  these 
payments  reduced  by  a  certain 
percentage. 

D.  Calculation  of  Amounts  for  CY  2001 

In  order  for  the  Medicare+Choice 
nursing  and  alUed  health  pajrments  to 
be  made  in  CY  2001  (as  described  in 
section  A  above),  HCFA  must  provide 
the  appropriate  data  to  the  fiscal 
intermediaries.  The  data  that  HCFA  will 
provide  include  the  Medicare+Choice 
nursing  and  allied  health  payment 
"pool"  for  CY  2001,  the  total  amount  of 
Medicare  nursing  and  allied  health 
education  payments  made  to  all 
hospitals  for  cost  reporting  periods 
ending  in  FY  1999,  the  total  nimiber  of 
inpatient  days  from  all  hospitals  for  cost 
reporting  periods  ending  in  FY  1999, 
the  total  Medicare+Choice  inpatient 
days  from  all  hospitals  for  cost  reporting 


periods  ending  in  FY  1999,  and  the 
percent  reduction  to  Medicare+Choice 
direct  GME  payments  in  CY  2001.  (The 
fiscal  intermediaries  will  obtain  the  data 
for  each  individual  hospital  from  the 
hospital's  cost  report  to  complete  the 
calculation).  We  are  not  publishing  this 
data  in  this  interim  final  rule  with 
comment  period,  because  the  FY  1999 
data  in  HCRIS  is  not  complete  at  this 
time.  Rather,  we  will  provide  the 
necessary  data  to  the  fiscal 
intermediaries  in  a  Program 
Memorandum  as  soon  as  more  complete 
data  is  available  later  this  calendar  year. 

E.  Regulation  Changes 

We  are  revising  §  413.87  to 
incorporate  the  provisions  of  section 
512  of  Public  Law  106-554. 

F.  Technical  Amendment 

It  has  come  to  our  attention  that  the 
regulations  at  §  413.86(d)(4)  and 
§  413.87(d)  contain  errors.  The 
regidations  at  §  413.86(d)(4)  currently 
read,  "Effective  for  cost  reporting 
periods  beginning  on  or  after  January  1 , 

2000,  the  product  derived  from  step 
three  is  reduced  in  accordance  with  the 
provisions  of  §  413.87(f)."  Consistent 
with  the  statutory  effective  date  and  to 
clarify  the  intent  of  the  reference  to 

§  413.87(f),  we  are  revising 
§  413.86(d)(4)  to  state  that,  "Effective  for 
portions  of  cost  reporting  periods 
occurring  on  or  after  January  1,  2000, 
the  product  derived  from  step  three  is 
reduced  by  a  percentage  equal  to  the 
ratio  of  the  Medicare+Choice  nursing 
and  allied  health  payment  "pool"  for 
the  current  calendar  year  as  described  at 
§  413.87(f),  to  the  projected  total 
Medicare+Choice  direct  GME  payments 
made  to  all  hospitals  for  the  current 
calendar  year."  We  are  also  malcing  a 
conforming  change  to  §  413.87(d), 
which  currently  reads,  "Subject  to  the 
provisions  of  paragraph  (f)  of  this 
section*  *  *"  instead,  we  are  revising 
this  language  to  state,  "Subject  to  the 
provisions  of  §  413.86(d)(4)  *  *   *." 

IX.  Changes  to  the  Capital  ProspectiTe 
Payment  System  Rates  (Section  301  of 
Public  Law  106-554) 

Section  301(b)  of  Public  Law  106-554 
provides  for  a  special  rule  for  payment 
for  the  operating  standardized  amounts 
for  hospitals  other  than  SCHs  for  FY 

2001.  For  discharges  occurring  on  or 
after  April  1,  2001,  and  before  October 
1 ,  2001 ,  the  update  to  the  operating 
standardized  amounts  for  hospitals 
other  than  SCHs  is  equal  to  the  market 
basket  percentage  increase  plus  1.1 
percentage  points.  This  provision 
amends  the  prior  statutory  1.1  percent 
reduction  to  the  update  to  the  FY  2001 


operating  standardized  amoimts  for 
hospitals  other  than  SCHs  as  provided 
by  section  4401(a)(1)  of  Public  Law  105- 
33  and  section  406  of  Public  Law  106- 
113. 

Section  1886(d)(3)(B)  of  the  Act 
directs  the  Secretary  to  adjust  the 
inpatient  operating  national 
standardized  amoimts  to  account  for  the 
estimated  proportion  of  operating  DRG 
pajrments  made  to  payments  in  outlier 
cases.  Accordingly,  as  a  result  of  this 
change  to  the  update  to  the  operating 
standardized  amounts  for  discharges 
occurring  on  or  after  April  1,  2001  and 
before  October  1,  2001,  we  are  revising 
the  fixed-loss  outlier  thresholds.  The 
regulations  at  §  412.312(c)  establish  a 
unified  outlier  methodology  for 
inpatient  operating  and  inpatient 
capital-related  costs,  which  utilizes  a 
single  set  of  thresholds  to  identify 
outlier  cases  for  both  inpatient  operating 
and  inpatient  capital  prospective 
payment  system  payments.  Because 
operating  DRG  pajrments  will  increase 
as  a  result  of  section  301  of  Public  Law 
106-554,  we  decreased  the  fixed-loss 
threshold.  The  decrease  in  the  outlier 
threshold  also  results  in  an  increase  in 
the  estimated  outlier  payments  for 
capital  from  5.91  percent  to  6.21 
percent.  Thus,  the  capital  national 
outlier  adjustment  factor  is  revised  bom 
0.9409  (as  specified  in  the  August  1, 
2000  final  rule  (65  FR  47121))  to  0.9379. 

The  basic  methodology  for 
determining  the  capital  Federal  rate  is 
set  forth  in  §§412.308  through  412.352. 
Although  the  operating  update  was 
affected  by  section  301  of  Public  Law 
106-554,  the  standard  capital  Federal 
rate  update  remains  unchanged  (0.9 
percent).  The  exceptions  adjustment 
factor  is  determined  based  on  an 
estimate  of  the  ratio  of  exception 
payments  to  total  capital  pa)rments.  As 
a  result  of  the  fixed-cost  outlier 
threshold,  which  affects  total  capital 
payments,  in  order  to  maintain  budget 
neutrality  for  exception  payments,  we 
are  revising  the  exception  adjustment 
factor  from  0.9785  to  0.9787.  The 
national  GAF/DRG  budget  neutrality 
Victor  is  revised  frtim  0.9979  to  0.9978. 
The  Puerto  Rico  GAF/DRG  budget 
neutrality  factor  remains  unchanged 
(1.0037).  Accordingly  as  a  result  of  the 
revisions  to  the  capital  outlier  reduction 
foctor  and  the  capital  exceptions 
adjustment  factor,  for  discharges 
occurring  on  or  after  April  1,  2001  and 
before  October  1,  2001,  the  national 
capital  Federal  rate  is  revised  from 
$382.03  (65  FR  47127)  to  $380.85  and 
the  Puerto  Rico  capital  rate  is  revised 
from  $185.06  (65  FR  47127)  to  $184.61 
as  set  forth  in  section  DC  of  this  interim 
final  rule  with  conunent  period. 
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In  accordance  with  §  412.328(e),  the 
hospital-specific  rate  is  determined 
using  the  update  factor  and  the 
exceptions  adjustment  fector.  As  a  result 
of  revising  the  exceptions  adjustment 
factor  to  account  for  the  change  to  the 
fixed-loss  outlier  threshold  resulting 
from  the  special  payment  rule  for  FY 
2001  provided  for  under  section  301(b) 
of  Public  Law  106-554,  for  discharges 
occurring  on  or  after  April  1,  2001  and 
before  October  1 ,  2001 ,  the  cumulative 
net  adjustment  to  the  hospital-specific 
rate  has  been  revised  bom  1.0147  (65  FR 
47124).to  1.0145.  For  discharges 
occiuring  on  or  after  April  1,  2001,  and 
before  October  1,  2001,  the  hospital- 
specific  rate  is  determined  by 
multiplying  the  FY  2000  hospital- 
specific  rate  by  the  cumulative  net 
adjustment  of  1.0145. 

X.  Changes  for  Excluded  Hospitals  and 
Hospital  Units 

A.  Increase  in  the  Incentive  Payment  for 
Excluded  Psychiatric  Hospitals  and 
Units  (Section  306  of  Public  Law  106- 
554  and  42  CFR  413.40(d)(2)) 

For  cost  reporting  periods  beginning 
before  October  1,  1997.  a  hospital  that 
had  inpatient  operating  costs  less  than, 
or  equal  to,  its  ceiling  was  paid  its  costs 
plus  the  lower  of  50  percent  of  the 
difference  between  inpatient  operating 
costs  and  the  ceiling  or  5  percent  of  the 
ceiling. 

Section  4415  of  Public  Law  105-33 
amended  section  1886(b)(1)(A)  of  the 
Act  to  provide  that  for  cost  reporting 
periods  begiiming  on  or  after  October  1 , 
1997,  if  a  hospital's  net  inpatient 
operating  costs  are  less  than  or  equal  to, 
the  ceiling,  the  amoimt  of  the  bonus 
payment  would  be  the  lower  of  15 
percent  of  the  difference  between  the 
inpatient  operating  costs  and  the  ceiling 
or  2  percent  of  the  ceiling. 

Section  306  of  the  Public  Law  106- 
554  has  further  amended  section 
1886(b)(1)(A)  of  the  Act,  as  it  applied  to 
a  psychiatric  hospital  or  unit,  to  provide 
that  effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2000, 
and  before  October  1,  2001,  if  a 
psychiatric  hospital  or  unit's  net 
inpatient  operating  costs  are  less  than, 
or  equal  to,  the  ceiling,  the  amoimt  of 
the  bonus  payment  is  the  lower  of  15 
percent  of  the  difference  between  the 
inpatient  operating  costs  and  the 
ceiling,  or  3  percent  of  the  ceiling. 

We  are  revising  the  regulations  at 
§  413.40(d)(2)  to  incorporate  this 
change. 


B.  Payment  for  Long-Term  Care  Hdspital 
Costs  (Section  307  of  Public  Law  106- 
554  and  42  CFR  413.40(c)(4) 

1.  Increase  in  the  Limitation  on  the 
Target  Amounts  for  Long-Term  Care 
Hospitals 

In  the  August  29, 1997  final  rule  with 
comment  period  (62  FR  46018),  in 
accordance  with  section  4414  of  Public 
Law  105-33,  we  implemented  section 
1886(b)(3)(H)  of  the  Act,  which  provides 
for  caps  on  the  target  amounts  for 
existing  and  new  excluded  hospitals 
and  units  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
through  September  30,  2002.  The  caps 
on  the  target  amounts  apply  to  three 
classes  of  excluded  hospitals: 
psychiatric  hospitals  and  units, 
rehabilitation  hospitals  and  units,  and 
long-term  care  hospitals.  In  establishing 
the  caps  on  the  payment  amounts 
within  each  class  of  hospital  for  new 
hospitals,  section  1886(b)(7)(C)  of  the 
Act,  as  amended  by  section  4416  of 
Public  Law  105-33,  instructed  the 
Secretary  to  provide  an  appropriate 
adjustment  to  take  into  account  area 
differences  in  average  wage-related 
costs.  However,  because  the  statutory 
language  under  section  4414  of  Public 
Law  105-33  did  not  provide  for  the 
Secretary  to  adjust  for  area  differences 
in  wage-related  costs  in  establishing  the 
caps  on  the  target  amounts  within  each 
class  of  hospital  for  existing  hospitals, 
we  did  not  adjust  for  wage-related 
differences  for  existing  facilities. 

In  the  August  1,  2000  interim  final 
rule  with  comment  period  (65  FR 
47039),  we  implemented  section  121  of 
Public  Law  106-113,  which  further 
amended  section  1886(b)(3)(H)  of  the 
Act  by  directing  the  Secretary  to  provide 
for  an  appropriate  wage  adjustment  to 
the  caps  on  the  target  amounts  for  all 
psychiatric  hospitals  and  units, 
rehabilitation  hospitals  and  units  and 
long-term  care  hospitals,  effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1, 1999,  through 
September  30,  2002.  For  purposes  of 
calculating  the  caps,  section 
1886(b)(3)(H)(ii)  of  the  Act  requires  the 
Secretary  to  first  "estimate  the  75th 
percentile  of  the  target  amounts  for  such 
hospitals  within  such  class  for  cost 
reporting  periods  ending  during  fiscal 
year  1996."  Section  1886(b)(3)(H)(iii)  of 
the  Act,  as  added  by  section  121  of 
Public  Law  106-113,  requires  the 
Secretary  to  provide  for  "an  appropriate 
adjustment  to  the  labor-related  portion 
of  the  amount  determined  under  such 
subparagraph  to  take  into  account 
differences  between  average  wage- 
related  costs  in  the  area  of  the  hospital 


and  the  national  average  of  such  costs 
within  the  same  class  of  hospital." 

The  August  1,  2000  final  rule  (65  FR 
47096)  listed  the  FY  2001  labor-related 
share  and  nonlabor-related  share  of  the 
national  75th  percentile  wage- 
neutralized  cap  for  long-term  care 
hospitals  as  follows: 

•  Labor-related  Share:  $29,284. 

•  Nonlabor-related  Share:  $11,642. 
The  final  rule  also  discussed  that  within 
each  class  a  hospital's  wage-adjusted 
cap  on  its  target  amount  is  determined 
by  adding  the  hospital's  nonlabor- 
related  portion  of  the  national  wage- 
neutralized  cap  to  its  wage-adjusted 
labor-related  portion  of  the  national 
wage- neutralized  cap.  A  hospital's 
wage-adjusted  labor-related  portion  is 
calculated  by  multipljring  the  labor- 
related  portion  of  the  national  wage- 
neutralized  75th  percentile  cap  for  the 
hospital's  class  by  the  hospital's 
applicable  wage  index.  For  FY  2001.  a 
hospital's  applicable  wage  index  is  the 
wage  index  under  the  hospital  inpatient 
prospective  payment  system  as  shown 
in  Tables  4A  and  4B  of  the  August  1, 
2000  final  rule  (65  FR  47149  throu^ 
47156)  corresponding  to  the  area  in 
which  the  hospital  is  physically  located 
(MSA  or  rural  area). 

Section  307(a)  of  Public  Law  106-554 
further  amends  section  1886(b)(3)  of  the 
Act  and  provides  for  a  2-percent 
increase  to  the  wage-adjusted  75th 
percentile  cap  on  the  target  amount  for 
long-tertn  care  hospitals  effective  for 
cost  reporting  periods  beginning  during 
FY  2001.  This  provision  is  only 
applicable  to  long-term  care  hospitals 
that  were  subject  to  the  cap  for  existing 
excluded  providers  as  specified  in 
S  413.40(c). 

In  accordance  with  section  1886(b)(3) 
of  the  Act  as  amended,  for  cost  reporting 
periods  beginning  during  FY  2001,  the 
revised  labor-related  and  nonlabor- 
related  shares  of  the  cap  on  the  target 
amount  for  long-term  care  hospitals, 
which  reflect  the  2-percent  increase,  are 
as  follows: 

Revised  FY  2001  Nati(>4al  Cap  for 
Long-Term  Care  Hospitals 


FY  2001  Labof- 
Related  Share 

FY  2001  Nontabor- 
Relateci  Stiare 

$29,870 

$11,875 

Note  that  the  national  75th  percentile 
wage-neutralized  caps  on  the  tai^et 
amoimt  for  the  other  excluded  hospitals 
and  units  subject  to  the  caps  under 
section  1886(b)(3)(H)  of  the  Act 
(psychiatric  and  rehabilitation)  are  not 
aiffected  by  section  307  of  Public  Law 
106-554.  We  are  revising  the  regulations 
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at  §  413.40(c)(4)(iii)  to  incorporate  this 
change. 

2.  Increase  in  the  Target  Amounts  for 
Long-Term  Care  Hospitals 

In  the  August  29,  1997  final  rule  with 
comment  period  (62  FR  46016),  we 
implemented  the  amendment  to  section 
1886(b)(3)(B)  of  the  Act,  as  made  by 
section  4411  of  Public  Law  105-33, 
which  set  forth  the  applicable  rate-of- 
increase  percentage  for  cost  reporting 
periods  beginning  during  FY  1999 
through  FY  2002.  The  rate-of-increase  is 
equal  to  the  market  basket  increase 
percentage  minus  an  amount  based  on 
the  percentage  by  which  the  hospital's 
operating  costs  exceed  the  hospital's 
ceiling  for  the  most  recent  available  cost 
reporting  period.  The  applicable  rate-of- 
increase  percentages  (update  factors)  for 
FY  2001  are  described  in  the  August  1, 
2000  final  rule  (65  FR  47125).  For  FY 
2001 ,  the  market  basket  incr^as^ 
percentage  was  forecast  at  3.4  percent, 
which  resvdts  in  an  update  for  long-term 
care  hospitals  for  FY  2001  of  between 
0.9  percent  and  3.4  percent,  or  0 
percent,  depending  on  the  hospital's 
costs  in  relation  to  its  rate-of-increase 
limit. 

In  addition  to  the  increase  to  the  cap 
on  the  target  amounts  for  long-term  care 
hospitals,  section  307(a)  of  Public  Law 
106-554  also  amends  section  1886(b)(3) 
of  the  Act  to  provide  for  a  25  percent 
increase  to  the  target  amounts    • 
determined  under  section  1886(b)(3)(A) 
of  the  Act  for  long-term  care  hospitals, 
for  cost  reporting  periods  beginning  in 
FY  2001 ,  subject  to  the  applicable  cap 
on  the  target  amoimts.  Thus,  this 
provision  requires  a  revision  to  the 
determination  of  each  long-term  care 
hospital's  FY  2001  target  amount  as 
specified  §41 3.40(c)(4).  For  cost 
reporting  periods  beginning  during  FY 
2001,  the  hospital-specific  target 
amoimt  otherwise  determined  for  a 
long-term  care  hospital  as  specified  in 
the  regulations  at  §413.40(c)(4)(ii)  is 
multiplied  by  1.25  (that  is,  increased  by 
25  percent),  subject  to  the  limitation 
that  the  revised  FY  2001  target  amounts 
for  a  long-term  care  hospital  cannot 
exceed  its  wage-adjusted  national  cap  as 
required  by  section  1886(b)(3)  of  the 
Act,  as  amended  by  section  307(a)  of 
Pubhc  Law  106-554.  Note  that  the  25 
percent  increase  to  the  target  amount ' 
under  section  307(a)  of  Public  Law  106- 
554  is  applicable  only  to  long-term  care 
hospitals,  and  not  to  other  excluded 
hospitals  as  defined  by  section 
1886(d)(1)(B)  of  the  Act  (psychiatric  and 
rehabilitation  hospitals  and  units, 
children's  and  cancer  hospitals). 


We  are  revising  the  regulations  at 
§413.40(c)(4)(iii)  to  incorporate  this 
change. 

XI.  Critical  Access  Hospitals  (CAHs) 

A.  Elimination  of  Coinsurance  for 

Clinical  Diagnostic  Laboratory  Tests 
Furnished  by  a  CAH  (§§  410.52  and 
413.70) 

Under  section  1834(g)  of  the  Act, 
prior  to  the  enactment  of  the  Medicare, 
Medicaid,  and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999,  Public  Law 
106-113,  clinical  diagnostic  laboratory 
services  furnished  by  a  CAH  to  its 
outpatients  were,  like  other  outpatient 
CAH  services,  paid  for  on  a  reasonable 
cost  basis,  subject  to  the  Part  B 
deductible  and  coinsurance  provisions. 
With  respect  to  coinsiuance,  this  meant 
that  the  beneficiary  was  responsible  for 
payment  of  20  percent  of  the  CAH's 
customary  charges  for  the  services  and 
the  CAH  received  payment  from  the 
Medicare  program  equal  to  80  percent  of 
its  reasonable  costs  of  furnishing  the 
services. 

Section  403(e)  of  Public  Law  106-113 
amended  section  1833(a)  of  the  Act  and 
eliminated  the  Part  B  coinsurance  and 
deductible  for  laboratory  tests  furnished 
by  a  CAH  on  an  outpatient  basis.  Thus, 
CAHs  were  not  permitted  to  impose  a 
deductible  or  coinsurance  charge  on  the 
beneficiary  for  these  services.  Also,  in 
accordance  with  section  1833(a)(1)(D) 
and  (a)(2)(d).  as  also  amended  by 
section  403(e)  of  Public  Law  106-113, 
Medicare  Part  B  was  to  pay  100  percent 
of  the  lesser  of  the  amount  determined 
imder  the  local  laboratory  fee  schedule, 
the  national  limitation  amount  for  that 
test,  or  the  amount  of  the  charges  billed 
for  the  tests. 

The  effect  of  this  change  was  that 
clinical  diagnostic  laboratory  tests 
furnished  by  a  CAH  to  its  outpatients, 
were  paid  for  on  the  same  basis  as 
clini(^  diagnostic  laboratory  tests 
furnished  by  full-service  hospitals  to 
outpatients.  Section  403(e)(2)  of  Public 
Law  106-113  provided  that  this 
provision  was  effective  witlj  respect  to 
services  furnished  on  or  after  November 
29,  1999. 

Section  201(a)  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  F*rotection  Act  (BIPA), 
Public  Law  106-554  amends  section 
1834(g)  of  the  Act  to  provide  that  there 
will  be  no  collection  of  coinsurance, 
deductible,  copayments,  or  any  other 
type  of  cost  sharing  from  Medicare 
beneficiaries  with  respect  to  outpatient 
clinical  diagnostic  laboratory  services  in 
a  CAH. 

Section  201(a)  further  provides  that 
payment  for  these  services  will  be  made 


on  a  reasonabletcost  basis.  Section 
201(b)  of  the  Public  Law  106-554, 
amends  section  1833(a)  of  the  Act  by 
eliminating  any  reference  to  CAHs 
receiving  payment  for  outpatient 
clinical  diagnostic  laboratory  services 
on  a  fee  schedule  basis.  These 
amendments  are  effective  for  services 
furnished  on  or  after  November  29, 
1999. 

We  are  incorporating  the  provisions  of 
section  201  of  Public  Law  106-554  in 
section  413.70  of  the  regiilations  and 
changing  the  references  cited  in 
§410.152(k)(2).  To  prevent  any 
misijnderstanding  of  the  scope  of 
section  201(a),  we  are  further  revising 
§  413.70(b)(3)(iii)  to  clarify  that  payment 
to  a  CAH  for  clinical  diagnostic 
laboratory  tests  for  individuals  who  are 
not  inpatients  of  the  CAH  will  be  made 
on  a  reasonable  cost  basis  only  if  the 
individuals  are  outpatients  of  the  CAH 
at  the  time  the  specimens  are  collected. 
Outpatient  status  will  be  determined 
imder  the  definition  in  §  410.2,  which 
provide  that  an  "outpatient"  is  a  person 
who  has  not  been  admitted  as  an 
inpatient  but  is  registered  as  an 
outpatient  and  receives  services  (rather 
than  supplies  alone)  from  the  CAH. 

We  recognize  that  CAHs  may 
appropriately  function  as  reference 
laboratories,  by  performing  clinical 
diagnostic  laboratory  tests  on  specimens 
from  persons  who  do  not  meet  the 
"outpatient"  definition  but  have  the 
specimens  drawn  at  other  locations, 
such  as  physician  offices.  Payment  for 
clinical  diagnostic  laboratory  tests  for 
these  other  individuals  (that  are  persons 
who  are  not  patients  of  the  CAH  when 
the  specimens  are  collected)  will  be 
made  in  accordance  with  the  provisions 
of  sections  1833(a)(1)(D)  and 
1833(a)(2)(D)  of  the  Act. 

Revised  program  instructions  and 
billing  systems  changes  to  implement 
these  provisions  are  being  developed 
and  will  be  released  as  soon  as  possible. 

B.  Assistance  With  Fee  Schedule 
Payment  for  Professional  Services 
Under  All  Inclusive  Rate 

Prior  to  enactment  of  Public  Law  106- 
113,  section  1834(g)  of  the  Act  provided 
that  the  amount  of  pa)rment  for 
outpatient  CAH  services  would  be  the 
reasonable  costs  of  the  CAH  in 
providing  such  services.  However,  the 
reasonable  costs  of  the  CAH's  services  to 
outpatients  included  only  the  CAH's 
costs  of  providing  facility  services,  and 
did  not  include  any  payment  for 
professional  services.  Physicians  and 
other  practitioners  who  furnished 
professional  services  to  CAH  outpatients 
billed  the  Part  B  carrier  for  these 
services  and  were  paid  under  the 
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physician  fee  schedule  in  accordance 
with  the  provisions  of  section  1848  of 
the  Act. 

Section  403(d)  of  Public  Law  106-113 
amended  section  1834(g)  of  the  Act  to 
permit  the  CAH  to  elect  to  be  paid  for 
its  outpatient  services  imder  an  optional 
method.  CAHs  making  this  election 
would  be  paid  amounts  equal  to  the 
sum  of  the  following  costs,  less  the 
amount  that  the  hospital  may  charge  as 
described  in  section  1866(a)(2)(A)  of  the 
Act  (that  is.  Part  A  and  Part  B 
deductibles  and  coinsurance  amounts): 

•  For  facility  services,  not  including 
any  services  for  which  payment  may  be 
made  as  outpatient  professional 
services,  the  reasonable  costs  of  the 
CAH  in  providing  the  services;  and 

•  For  professional  services  otherwise 
included  within  outpatient  CAH 
services,  the  amounts  that  would 
otherwise  be  paid  under  Medicare  if  the 
services  were  not  included  as  outpatient 
CAH  services. 

Section  403(d)  of  Public  Law  106-113 
added  section  1834(g)(3)  to  the  Act  to 
further  specify  that  payment  amounts 
under  this  optional  method  are  to  be 
determined  without  regard  to  the 
amount  of  the  customary  or  other 
charge.  The  amendment  made  by 
section  403(d)  was  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2000. 

Section  202  of  Public  Law  106-554, 
amends  section  1834(g)  of  the  Act  to 
provide  that  when  a  CAH  elects  the 
option  to  be  paid  for  Medicare 
outpatient  services  under  the  reasonable 
costs  for  facility  services  plus  fee 
schedule  amoimts  for  professional 
services  method.  Medicare  will  pay  115 
percent  of  the  amount  it  would 
otherwise  pay  for  the  professional 
services.  This  provision  is  effective  for 
items  and  services  furnished  on  or  after 
July  1,  2001. 

We  are  revising  the  regulations  at 
§  413.70(b)(3)  to  reflect  the  change  in 
the  level  of  payment  for  professional 
services  under  the  alternative  payment 
method  for  outpatient  CAH  services. 

C.  Conforming  Change — Conditions  of 
Participation  Relating  to  Compliance 
With  Hospital  requirements  at  Time  of 
Application  for  CAH  Designation 
(§485.612) 

Under  the  law  in  effect  prior  to 
enactment  of  the  Medicare,  Medicaid 
and  SCHIP  Balanced  Budget  Refinement 
Act  of  1999  (Public  Law  106-113),  CAH 
status  was  available  to  facilities  only  if 
they  were  hospitals  at  the  time  of  their 
application  for  designation  as  CAHs. 
This  requirement  was  implemented 
through  regxUations,  at  §485.610 
(Condition  of  Participation:  Status  and 


limitations)  and  §485.612  (Condition  of 
Participation:  Compliance  with  hospital 
requirements  at  time  of  application). 
Section  403(c)  of  the  Public  Law  106- 
113  added  subparagraphs  (C)  and  (D)  to 
section  1820(c)(2)  of  the  Act  to  specify 
that  recently  closed  facilities  and 
fecilities  that  had  downsized  frt)m 
hospital  status  to  being  a  clinic  or  health 
center  would  also  be  eligible  to  apply 
for  CAH  designation. 

In  the  August  1,  2000  final  rule  (65  FR 
47052),  we  revised  our  regulations  at 
§  485.610  to  reflect  the  provisions  of 
section  403(c)  of  the  Public  Law  106- 
113.  However,  we  inadvertently  did  not 
make  a  conforming  change  to  §485.612, 
which  continues  to  state  that  the 
applicant  facility  must  be  a  hospital 
with  a  provider  agreement  to  participate 
in  the  Medicare  program  at  the  time  it 
applies  for  designation  as  a  CAH.  To 
correct  this  oversight  and  reflect  the 
provisions  of  section  403(c)  in  the 
regulations  at  §  485.612,  we  are  revising 
§485.612  to  state  that  the  requirement 
to  have  a  provider  agreement  as  a 
hospital  at  the  time  of  application  does 
not  ^ply  to  recently  closed  facilities  as 
described  in  §  485.610(a)(2)  or  to  health 
clinics  or  health  centers  as  described  in 
§  485.610(a)(3). 

Xn.  Payment  for  Bad  Debts  (Section  541 
of  Public  Law  106-554  and  42  CFR 
413.80) 

Section  4451  of  Public  Law  105-33 
required  that  allowable  bad  debt 
reimbursement  for  hospitals  be  reduced 
by  25  percent  for  cost  reporting  periods 
bieginning  during  FY  1998.  by  40 
percent  for  cost  reporting  periods 
beginning  during  FY  1999,  and  by  45 
percent  for  cost  reporting  periods 
beginning  during  a  subsequent  fiscal 
year. 

Section  541  of  Public  Law  106-554 
amended  section  1861(v)(l)(T)  thereby 
modifying  the  reduction  in  payment  for 
Medicare  beneficiary  bad  debt  for 
hospitals  made  by  section  4451  of 
Public  Law  105-33.  Specifically,  this 
provision  reduces  the  amoimt  of  bad 
debts  otherwise  treated  as  allowable 
reductions  in  revenue,  attributable  to 
the  deductibles  and  coinsurance 
amounts,  by  30  percent  for  cost 
reporting  periods  beginning  during  FY 
2001  and  later.  Therefore,  for  cost 
reporting  periods  beginning  during  the 
year  2001  and  later,  hospital  bad  debt 
amounts  otherwise  allowable  will  be 
reimbursed  at  70  percent  of  the  total 
allowable  amount.  We  are  revising 
§413.80  to  implement  this  change. 


Xm.  Waiver  of  Notice  of  PropoMd 
Rulemaking  and  Delay  in  the  E£bctive 
Date 

We  ordinarily  pubUsh  a  notice  of 
proposed  rulemaking  in  the  Federal 
Ref^ster  to  provide  a  period  for  public 
comment  before  the  provisions  of  the 
rule  take  effect.  However,  section 
1871(b)  of  the  Act  provides  that 
publication  of  a  notice  of  proposed 
rulemaking  is  not  required  before  a  rule 
takes  effect  where  "a  statute  establishes 
a  specific  deadline  for  the 
implementation  of  the  provision  and  the 
deadline  is  less  than  150  days  after  the 
date  of  enactment  of  the  statute  in 
which  the  deadline  is  contained."  In   ~ 
addition,  we  may  waive  a  notice  of 
proposed  rulemaking  if  we  find  good 
cause  that  notice  and  conunent  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

On  August  1,  2000,  we  pubUshed  a 
final  rule  addressing  FY  2001  payment 
rates  and  policies  for  prospective 
payment  system  hospitals  and  excluded 
hospitals  and  hospital  units  (65  FR 
47054).  Subsequently,  on  December  21, 

2000,  Public  Law  106-554  was  enacted. 
This  public  law  contains  a  number  of 
provisions  relating  to  issues  addressed 
in  the  final  rule  that  have  effective  dates 
of  October  1,  2000,  April  1,  2001,  or 
other  dates  prior  to  the  end  of  FY  2001. 

In  accordance  with  section  1871(b)  of 
the  Act,  publication  of  a  notice  of 
proposed  rulemaking  is  not  required 
before  implementing  the  statutory 
provisions  of  Pubhc  Law  106-554  that 
take  effect  October  1 .  2000  or  April  1 , 

2001.  In  addition,  notice  and  comment 
would  be  unnecessary  because  the 
provisions  of  Public  Law  106-554  that 
are  addressed  in  this  rule  do  not  permit 
the  exercise  of  discretion.  Delaying 
publication  of  the  rule  to  provide  for 
notice  and  a  comment  period  would 
also  be  impracticable  and  contrary  to 
the  public  interest  because  it  is 
important  that  the  rule  be  published  as 
soon  as  possible,  in  order  for  the  public 
to  know  how  we  are  implementing  the 
statutory  provisions  covered  by  the  rule, 
and  in  order  to  revise  our  current 
regulations  to  conform  with  the  changes 
mandated  by  Public  Law  106-554. 

We  are  providing  a  30-day  period  for 
public  comments  on  all  of  these 
provisions. 

This  rule  has  been  determined  to  be 
a  major  rule  as  defined  in  Title  5, 
United  State  Code,  section  804(2),  that 
is,  one  with  an  anticipated  annual  effect 
of  $100  million  or  more  on  the 
economy.  Ordinarily,  under  5  U.S.C. 
801,  as  added  by  section  251  of  Public 
Law  104-121,  a  major  rule  shall  take 
effect  60  days  after  the  later  of  (1)  the 
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date  a  report  on  the  rule  is  submitted  to 
Congress  or  (2)  the  date  the  rule  is 
published  in  the  Federal  Register. 
However,  section  808(2)  of  Title  5, 
United  States  Code,  provides  that, 
notwithstanding  5  U.S.C.  801,  a  major 
rule  shall  take  effect  at  such  time  as  the 
Federal  agency  promulgating  the  rule 
determines,  if  for  good  cause,  the  agency 
determines  that  notice  and  public 
procedure  are  impracticable, 
tmnecessary,  or  contrary  to  the  public 
interest.  As  indicated  above,  for  good 
cause  we  find  that  it  was  unnecessary, 
impracticable  and  contrary  to  the  public 
interest  to  complete  notice  and 
comment  procedures  before  publication 
of  this  rule  and  to  delay  the  effective 
date  of  this  rule.  Accordingly,  pursuant 
to  5  U.S.C.  808,  these  regiUations  are 
effiective  April  1,  2001. 

XIV.  Response  to  Comiiieiits 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  Comments  on  the 
provisions  of  this  interim  final  rule  with 
comment  period  will  be  considered  if 
we  receive  them  by  the  date  specified  in 
the  DATES  section  of  this  preamble. 

XV.  Regulatory  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866.  Although  not  required  to  do  so, 
due  to  the  interim  final  nature  of  this 
rule,  we  have  also  examined  the  impacts 
of  this  rule  under  the  criteria  of  the 
Regulatory  Flexibility  Act  (RFA)  Public 
Law  96-354,  section  1102(b)  of  the  Act, 
and  the  Unfunded  Mandate  Reform  Act 
of  1995  (UMRA)  Public  Law  104-4. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  annually  (major  rules).  We  have 
determined  that  this  is  a  major  rule 
within  the  meaning  of  Executive  Order 
12866. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses  in  issuing  a  proposed  rule 
and  a  final  rule  that  has  been  preceded 
by  a  proposed  rule.  For  purposes  of  the 


RFA,  small  entities  include  small 
businesses,  nonprofit  organizations  and 
government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $25 
million  or  less  annually.  For  piirposes  of 
the  RFA,  all  hospitals  are  considered 
small  entities.  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  rule  or  a 
final  rule  preceded  by  a  proposed  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  nimiber  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is     ' 
located  outside  of  an  MSA  and  has 
fewer  Ihan  100  beds. 

Section  202  of  the  UMRA  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
proposed  rule  or  any  final  rule  preceded 
by  a  proposed  rule  that  may  result  in 
expenditures  in  any  one  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million  or  more.  This  interim  final 
nde  with  conunent  period  does  not 
mandate  any  requirements  for  State, 
local,  or  tribal  govenmients. 

B.  Anticipated  Effects 

We  estimated  the  impact  of  the 
changes  described  in  this  interim  final 
rule  with  comment  period  residting 
from  the  passage  of  Public  Law  106-554 
on  the  inpatient  prospective  payment 
systems  to  be  $1.04  billion.  TTie 
changes,  discussed  separately  below  are 
as  follows: 

The  effects  of  the  change  in  the  DSH 
payment  reduction  fector  and  the  DSH 
payment  qualification  criteria  as  set 
forth  by  sections  211  and  303  of  Public 
Law  lOfr-554. 

•  The  effects  of  introducing  the 
option  to  base  eligibility  for  Medicare 
dependent  hospitals  (MDHs),  for 
hospitals  otherwise  qualifying  for  MDH 
status,  on  discharges  diiring  two  of  the 
three  most  recently  audited  cost 
reporting  periods  as  directed  by  section 
212  of  Public  Law  106-554. 

•  The  total  change  in  payments  for 
hospitals,  other  than  SCHs,  including 
the  increase  in  the  update  factor  fi-om 
market  basket  minus  1.1  percentage 
points,  or  2.3  percent,  to  market  basket 
plus  1.1  percentage  points,  or  4.5 
percent,  based  on  the  policies  in  effect 
for  the  first  half  of  FY  2001,  relative  to 
payments  based  on  the  policies  in  effect 
for  the  second  half  of  FY  2001.  (As 


directed  by  section  301  of  Public  Law 
106-554).  We  estimate  the  financial 
impact  of  this  provision  will  be  $700 
million. 

Table  1  displays  the  estimated 
payment  impacts  of  the  provisions  of 
Public  Law  106-554  for  all  hospitals 
under  the  inpatient  hospital  prospective 
pajrment  system.  Specifically,  this  table 
compares  simulated  payments  for 
hospitals  using  the  policy  and  payment 
rate  updates  in  efiiect  for  discharges 
occurring  on  or  after  October  1,  2000 
and  before  April  1,  2001,  to  simulated 
payments  using  the  policy  changes  and 
payment  rate  updates  published  in  this 
interim  final  rule  with  comment.  The 
hospital  categories  in  the  table  are 
identical  to  those  published  in  the 
August  1,  2000  final  rule.  Also,  the 
simulation  methodology  here  is 
identical  to  the  methodology  described 
in  that  final  rule. 

The  estimated  overall  impact  of  the 
changes  in  policy  and  the  update  to  the 
standardized  amounts  is  a  2.9  percent 
increase  in  payments  across  all 
hospitals,  and  the  average  payment  per 
case  increased  $202,  from  $6,883  to 
$7,085. 

•  The  effects  of  the  change  to  the  IME 
adjustment  factor  as  directed  by  section 
302  of  Public  Law  106-554. 

•  The  effects  of  expanding  the  1996 
rebasing  option  to  all  SCHs  as  directed 
by  Section  213  of  Public  Law  106-554. 

•  The  effects  of  the  changes  made  to 
the  TEFRA  payment  mechanism  under 
section  1886(b)  by  sections  306  and 
307(a)  of  106-554. 

1.  Decrease  In  Reductions  for  DSH 
Payments  and  Changes  in  Treatment  of 
Riiral  and  Small  Urban  Disproportionate 
Share  Hospitals. 

Under  section  303  of  Public  Law  106- 
554,  reductions  in  the  otherwise 
applicable  DSH  pajrment  formida 
amounts  would  be  2  percent  in  FY  2001 
and  3  percent  in  FY  2002.  We  estimate 
that  the  financial  impact  of  this 
amendment  from  October  1,  2000 
through  FY  2002  will  be  $40  million.  To 
implement  the  FY  2001  provision.  DSH 
payments  for  discharges  occurring  on  or 
after  October  1.  2000  and  before  April 
1,  2001,  are  reduced  by  3  percent 
(which  was  the  reduction  in  effect  prior 
to  enactment  of  Public  Law  106-554), 
and  for  discharges  occurring  on  or  after 
April  1,  2001  and  before  October  1, 
2001,  DSH  amounts  would  be  reduced 
by  only  1  percent. 

Additionally,  Section  211  of  Public 
Law  106-554  amended  section 
1886(d)(5)(F)(v)  of  the  Act,  by  lowering 
the  thresholds  by  which  certain  classes 
of  hospitals  qualify  for  DSH. 
Specifically,  for  discharges  occurring  on 
or  after  April  1,  2001.  the  qualifying 
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disproportionate  paymmt  percentage  is 
reduceid  to  15  percent  for  SCHs,  RRCs, 
and  other  small  rural  and  urban 
hospitals.  Also,  a  formula  will  be  used 
to  calculate  DSH  adjustments  for  these 
groups  of  hospitals  that  have  a  DSH 
patient  percentage  equal  to  or  greater 
than  15  percent  and  less  than  19.3 
percent.  For  SCHs  and  RRCs  with  a 
disproportionate  patient  percentage 
equal  to  or  greater  than  19.3  percent,  but 
less  than  30  percent,  a  flat  5.25  percent 
adjustment  applies,  and  a  formula  again 
applies  to  the  DSH  adjustment  for  these 
same  hospitals  with  a  disproportionate 
patient  percentage  equal  to  or  greater 
than  30  percent.  A  hospital  that  is  both 
an  SCH  and  an  RRC,  or  a  small  rural 
hospital,  receives  a  flat  5.25  percent 
adjustment  if  its  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent  but  less  than  30 
percent,  and  if  that  hospital  has  a 
disproportionate  patient  percentage 
equal  to  or  greater  than  30  percent,  it 
receives  the  greater  of  the  SCH  or  RRC 
adjustment.  We  estimate  the  financial 
impact  of  this  amendment  frt)m  October 
2000  through  FY  2002  will  be  $60 
million. 

In  column  1  of  Table  1  we  present  the 
combined  effect  of  the  two  DSH 
provisions,  as  discussed  in  section  in  of 
this  interim  final  rule  with  comment 
period.  We  compared  estimated 
aggregate  payments  for  the  first  half  of 
FY  2001  to  estimated  aggregate 
payments  for  the  second  half  of  FY  2001 
keeping  all  payment  factors  constant 
except  those  affected  by  the  DSH 
changes.  Because  the  criteria  for 
qualifying  for  DSH  payment  status  was 
changed  as  discussed  above,  more 
hospitals  should  be  receiving  DSH 
payments  for  the  second  half  of  FY 
2001. 

Comparing  Table  1  of  this  section  to 
the  Table  1  in  the  Inpatient  Prospective 
Pajrment  System  Final  Rule  that 
appeared  in  the  August  1,  2000  Federal 
Register  (65  FR  47192),  there  are 
significant  increases  in  the  estimated 
number  of  hospitals  receiving  DSH 

Eayments.  Specifically,  whereas  3,070 
ospitals  were  estimated  not  to  qualify 
for  DSH  payments  for  the  first  half  of  FY 
2001,  that  number  is  expected  to 
decrease  to  1,914,  meaning  that  for  the 
second  half  of  FY  2001, 1,156  more 
hospitals  are  expected  to  receive  DSH 
payments.  The  1,156  new  DSH  hospitals 
in  our  estimate  are  primarily  small 
urban  or  rural  hospitals,  which  are  the 
same  groups  of  hospitals  targeted  for 
assistance  by  Section  211  of  Public  Law 
106-554. 

For  example,  the  DSH  payment 
category  for  luban  hospitals  with  fewer 
than  100  beds  is  estimated  to  increase 


by  284,  from  72  hospitals  in  the  first 
half  of  FY  2001  to  356  hospitals  in  the 
second  half  of  FY  2001.  Rural  SCHs 
estimated  to  qualify  for  DSH  payments 
rose  by  389,  bom  149  in  the  first  half 
of  FY  2001  to  538  hospitals  in  the 
second  half  of  FY  2001.  RRCs  appear  to 
experience  an  increase  of  83  providers, 
with  the  number  of  providers  estimated 
to  qualify  for  DSH  payments  moving 
irom  56  to  139.  Other  rural  DSH 
hospitals  with  fewer  than  100  beds 
appear  to  benefit  as  well,  with  the 
number  of  those  eligible  for  DSH 
payments  estimated  to  increase  by  364 
bom  103  to  467. 

Overall,  we  estimate  that  hospitals 
experience  a  0.4  percent  increase  in 
payments,  with  rural  hospitals  receiving 
an  increase  of  1.7  percent  and  large 
urban  and  other  urban  hospitals  both 
receiving  a  0.2  percent  increase. 

Rural  DSH  hospitals  with  between  0 
and  100  beds  are  estimated  to  receive 
the  largest  increase,  4.1  percent.  Urban 
DSH  hospitals  with  between  0  and  100 
beds  are  estimated  to  receive  a  3.5 
percent  increase  in  payments.  We 
anticipate  that  no  hospitals  were 
negatively  impacted  by  these  changes  in 
DSH  policy. 

2.  Changes  to  Qualifications  for  MDHs 

Section  212  of  Public  Law  106-554 
provides  an  option  to  base  eligibility  for 
an  MDH  on  discharges  during  two  of  the 
three  most  recently  audited  cost 
reporting  periods.  An  otherwise 
qualifying  hospital  would  be  able  to  be 
classified  as  an  MDH  if  at  least  60 
percent  of  its  inpatient  days  or 
discharges  were  attributable  to  Medicare 
Part  A  beneficiaries  during  two  of  the 
three  most  recently  audited  cost 
reporting  periods,  for  which  the 
Secretary  has  a  settled  cost  report, 
effective  with  discharges  on  or  after 
April  1,  2001. 

To  estimate  the  effect  of  this  change 
we  examined  cost  report  data  from  1994 
through  1999,  and  selected  all  hospitals 
with  settled  and  audited  cost  reports  for 
each  prospective  payment  system  year 
(1994  through  1999).  We  then  took  these 
subsets  of  settled  and  audited  cost 
reports  and  selected  providers  who  met 
the  criteria  for  MDH  status  and  who  had 
at  least  60  percent  of  inpatient  days  or 
discharges  attributable  to  Medicare  Part 
A  beneficiaries,  for  1  year. 

We  then  combined  the  sets  of 
qualifying  providers  bom  each 
prospective  payment  system  year  during 
the  period  of  1994  through  1999  and 
selected  those  providers  who  met  the  60 
percent  criterion  for  2  out  of  3  cost 
reports  and  would  therefore  meet  the 
MDH  criteria  as  stated  in  Section  212  of 
Public  Law  106-554.  Although  we 


identified  139  hospitals  through  this 
analysis,  these  providers  were  already 
listed  as  MDH  providers  in  our  records. 
However,  it  is  important  to  note  that  our 
most  complete  data  set  for  hospital  cost 
reports  is  still  1998  and  we  are  therefore 
unable  to  measure  the  effects  of  this 
provision  on  the  most  recent  data. 
Therefore,  while  the  results  of  one 
analysis  appear  to  indicate  that  this 
provision  will  not  have  the  first  half  of 
FY  2001  to  the  second  half  of  FY  2001. 
We  have  estimated  the  financial  impact 
of  this  amendment  to  be  $10  million. 

3.  hidirect  Medical  Education  (IME) 

Section  302  of  the  Public  Law  106- 
554  modified  the  transition  for  the  IME 
adjustment  that  was  first  established  by 
Public  Law  105-33  and  revised  by 
Public  Law  106-113.  Specifically,  the 
new  transition  schedule  (where  c  is 
represented  in  the  following  formula:  c 
*  id  +  resident-to-bed  ratio)  ♦"*  -  1))  is: 

•  For  discharges  occurring  on  or  aftw 
October  1,  2000  and  before  April  1, 
2001.  c  equals  1.54; 

•  For  discharges  occurring  on  or  after 
April  1,  2001  and  before  October  1. 

2001,  c  equals  1.66; 

•  For  discharges  occurring  during  FY 

2002.  c  equals  1.66; 

•  For  discharges  occurring  on  or  after 
October  1,  2002,  c  eouals  1.35. 

We  have  estimated  the  financial 
impact  of  this  provision  to  be  $200 
million.  To  estimate  the  impact  of  this 
change,  we  compared  estimated 
aggregate  payments  for  the  first  half  of 
FY  2001  to  estimated  aggregate 
payments  for  the  second  half  of  FY 
2001.  keeping  all  payment  factors 
except  those  affected  by  the  IME 
changes  constant. 

Overall,  hospitals  appear  to  be 
experiencing  a  0.4  percent  increase  in 
payments,  with  large  urban  hospitals 
receiving  a  0.6  percent  increase  and 
other  urban  hospitals  receiving  an 
increase  of  0.3  percent.  Rural  hospitals 
are  estimated  to  receive  a  0.1  percent 
increase.  Teaching  hospitals  with  100  or 
more  residents  are  estimated  to  receive 
a  1.2  percent  increase  in  payments. 
Additionally,  urban  hospitals  in  the 
New  England  region  are  projected  to 
experience  an  0.8  percent  increase, 
while  rural  hospitals  in  the  New 
England  region  are  projected  to 
experience  an  increase  of  0.4  percent. 

4.  Sole  Community  Hospitals  (SCHs) 

Section  405  of  the  Public  Law  106- 
113  included  a  1996  rebasing  option  for 
cost  reporting  periods  beginning 
October  1,  2000,  that  was  limitwl  to 
SCHs  that  received  payment  based  on 
their  hospital-specific  rate  for  reporting 
periods  beginning  in  1999.  This 
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amendment  allowed  eligible  SCHs  to 
use  this  1996  target  amount  rather  than 
either  their  FY  1982  or  FY  1987  costs. 
Section  213  of  PubUc  Law  106-554 
extends  this  rebasing  option  to  all  SCHs 
and  provides  that  this  extension  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2000. 

m  estimating  the  impact  of  this 
change,  we  compared  estimated 
aggregate  payments  for  the  first  half  .of 
FY  2001  to  estimated  aggregate 
payments  for  the  second  half  of  FY 
2001 ,  keeping  all  payment  factors 
except  those  effected  by  the  SCH 
changes  constant.  Overall,  hospitals  do 
not  appear  to  be  experiencing  any 
change  in  payments  due  to  this 
provision,  though  some  categories  of 
hospitals,  for  example  rural  SCH  and 
RRC  hospitals,  are  estimated  to  receive 
a  0.1  percent  increase. 

5.  Hospitals  and  Hospital  Units 
Excluded  From  the  PPS 

We  are  implementing  sections  306 
and  307(a)  of  Public  Law  106-554 
which  makes  several  modifications  to 
the  TEFRA  payment  mechanism  under 
section  1886(b).  Section  306  amends 
section  1886(b)(1)(A)  of  the  Act,  as  it 
applies  to  a  psychiatric  hospital  or  unit, 
to  provide  that  if  a  psychiatric  hospital 
or  imit's  net  inpatient  operating  costs 
are  less  than,  or  equal  to,  the  ceiling  for 
cost  reporting  periods  beginning  on  or 
after  Oictober  1,  2000  and  before  October 
1,  2001,  the  amount  of  bonus  payment 
is  the  lower  of  15  percent  of  the 
difference  between  the  inpatient 
operating  costs  and  the  ceiling,  or  3 
percent  of  the  ceiling. 

Prior  to  enactment  of  Public  Law  106- 
554,  for  cost  reporting  periods  beginning 
before  October  1, 1997,  a  hospital  (or 
imit)  that  had  net  inpatient  operating 
costs  that  were  less  than  its  ceiling  was 
paid  the  lower  of  50  percent  of  the 
difference  between  inpatient  operating 
costs  and  the  ceiling,  or  5  percent  of  the 
ceiling.  Section  4415  of  Public  Law 
105-33  amended  section  1886(b)(1)(A) 
of  the  Act  to  provide  that  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  the  amount  of  the 
bonus  payment  would  be  based  on  the 
lower  of  15  percent  of  the  difference 
between  the  net  inpatient  operating 
costs  and  the  ceiling,  or  2  percent  of  the 
ceiling. 

The  impact  on  hospitals  of  the 
increase  in  the  bonus  payment  from  2 
percent  to  3  percent  depends  on  the 
hospital's  or  unit's  total  allowable  net 
inpatient  operating  costs  based  on  its 
current  cost  report.  Because  a  hospital's 
or  unit's  cost  reporting  period  generally 
covers  a  12-month  period  of  time  and 
this  provision  is  effective  for  cost 


reporting  periods  beginning  on  or  after 
October  1,  2000  and  before  October  1, 
2001 ,  the  relevant  cost  data  needed  to 
determine  the  impact  of  this  provision 
will  not  be  available  until  sometime 
after  October  1,  2001.  Our  initial 
estimate  of  the  financial  impact  of  this 
provision  is  $20  million;  however,  given 
the  lack  of  available  data  we  are  unable, 
to  fully  estimate  the  financial  impact 
this  provision  will  have  on  the  Medicare 
program. 

We  are  also  implementing  section 
307(a)  of  Public  Law  106-554  which 
amended  section  1886(b)(3)  of  the  Act  to 
provide  for  a  2  percent  increase  to  the 
wage-adjusted  75th  percentile  cap  on 
the  target  amount  for  LTCHs,  effective 
for  cost  reporting  periods  beginning 
during  FY  2001 .  TTiis  provision  is 
applicable  to  LTCHs  that  were  subject  to 
the  cap  for  existing  excluded  providers, 
as  specified  in  §41 3.40(c). 

In  addition  to  the  increase  to  the  cap 
on  the  target  amounts  for  LTCHs, 
section  307(a)  of  PubUc  Law  106-554 
also  amends  section  1886(b)(3)  of  the 
Act  to  provide  for  a  25  percent  increase 
to  the  target  amounts  determined  under 
1886(b)(3)(A)  of  the  Act  for  all  LTCHs, 
effective  for  cost  reporting  periods 
beginning  during  FY  2001.  Thus,  this 
provision  requires  a  revision  to  the 
determination  of  each  LTCH's  FY  2001 
target  amount  as  specified  in 
§  413.40(c)(4).  For  cost  reporting  periods 
beginning  during  FY  2001,  the  hospital- 
specific  target  amoimt  otherwise 
determined  for  a  LTCH  as  specified  in 
the  regulations  at  §413.40(c)(4)(ii)  is 
multiplied  by  1.25  (that  is,  increased  by 
25  percent).  However,  the  revised  FY 
2001  target  amount  for  the  LTCH  cannot 
exceed  its  wage-adjusted  national  cap  as 
required  by  1886(b)(3)  of  the  Act,  as 
amended  by  section  307(a)  of  Public 
Law  106-554. 

In  order  to  estimate  the  impact  of  the 
25  percent  increase  in  the  hospital- 
specific  target  amoimt  as  well  as  the  2 
percent  increase  in  the  LTCH  cap,  we 
adjusted  the  historical  hospital-specific 
target  amounts  for  each  LTCH,  as 
specified  in  §413.40(c)(4)(iii)(A),  by  a 
factor  of  1.25  (that  is,  the  25  percent 
increase).  We  then  determined  the 
wage-adjusted  cap  for  these  LTCHs  and 
increased  the  cap  by  2  percent  to 
calculate  the  applicable  cap  on  the 
hospital's  adjusted  target  amount.  An 
analysis  of  the  best  available  data 
indicates  that  64.6  percent  of  the  LTCHs 
will  benefit  only  from  the  25  percent 
increase;  in  other  words,  these 
hospitals'  target  amoimts  were  at  least 
25  percent  below  their  cap.  Our  analysis 
also  indicated  that  22.9  percent  of  the 
hospitals  will  only  benefit  from  the  2 
percent  increase  in  the  wage-adjusted 


cap  (their  target  amoimts  prior  to  the 
BIPA  provision  were  equal  to  or 
exceeded  the  cap).  The  analysis  also 
showed  that  13.5  percent  of  the 
hospitals  will  benefit  from  both  the  25 
percent  increase  and  the  2  percent 
increase  provisions.  These  hospitals 
will  not  benefit  from  the  full  25  percent 
increase  to  their  target  amounts  because 
prior  to  this  Public  Law  106-554 
provision  their  target  eimounts  were  not 
less  than  25  percent  below  their  cap. 
Thus,  these  hospitals  received  a  portion 
of  the  25  percent  increase  to  their  target 
amounts  plus  the  2  percent  increase  to 
the  payment  limitations. 

Tne  impact  of  the  increases  in 
hospital-specific  target  amounts  and 
wage-adjusted  caps  for  LTCHs  was 
estimated  based  on  FY  1998  cost 
reporting  data  as  this  was  the  most 
complete  data  source  available.  We  note 
that  these  changes  will  also  have 
somewhat  of  an  impact  on  incentive 
payments,  continuous  improvement 
bonus  payments,  or  other  payment 
adjustment  for  excluded  hospitals 
outlined  in  the  regulations  at 
§  413.40(d).  However,  in  making  this 
comparative  analysis,  we  did  not 
attempt  to  determine  the  impact  on 
those  payments.  Our  initial  estimate  of 
the  financial  impact  of  this  provision  is 
$10  million;  however,  given  the  lack  of 
available  data  we  are  unable  to  fully 
estimate  the  financial  impact  this 
provision  will  have  on  the  Medicare 
program. 

6.  Critical  Access  Hospitals  (CAH) 

Section  201(a)  of  Public  Law  106-554 
amends  section  1834(g)  of  the  Act  to 
state  that  there  will  be  no  collection  of 
coinsurance,  deductible,  copayments,  or 
other  type  of  cost  sharing  from  Medicare 
beneficiaries  with  respect  to  outpatient 
clinical  diagnostic  laboratory  services  in 
a  CAH.  This  provision  also  provides  for 
the  payment  of  those  services  on  a 
reasonable  cost  basis.  Furthermore, 
section  201(b)  of  Public  Law  lOfr-554 
amends  section  1833(a)  of  the  Act  by 
eliminating  any  reference  to  a  CAH 
•receiving  payment  for  outpatient 
clinical  diagnostic  laboratory  services 
on  a  fee  schedule  basis.  These 
amendments  are  effective  for  services 
furnished  on  or  after  November  29, 
1999. 

There  are  approximately  365  facilities 
that  qualify  as  CAHs.  These  CAHs  are 
paid  based  on  reasonable  costs  rather 
than  a  fee  schedule  amount  for 
outpatient  clinical  diagnostic  laboratory 
services  furnished  on  or  after  November 
29, 1999.  We  estimate  that  the  financial 
impact  of  this  amendment  from 
November  29, 1999  through  fiscal  year 
2001  will  be  $4.5  million. 
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Section  202  of  Public  Law  106-554 
amends  section  1834(g)  of  the  Act  to 
provide  that  when  a  CAH  elects  to  be 
paid  for  Medicare  outpatient  services 
under  the  reasonable  costs  for  facility 
services  plus  fee  schedule  amounts  for 
professional  services  method.  Medicare 
will  pay  115  percent  of  the  amount  it 
would  otherwise  pay  for  the 
professional  services.  This  provision  is 
effective  for  items  and  services 
furnished  on  or  after  July  1,  2001. 

At  this  point,  our  information 
indicates  that  very  few  CAHs  have 
elected  this  option.  We  note  that,  with 
the  enactment  of  this  provision,  which 
increases  pajrment  levels,  that  there  may 


be  an  increase  in  the  number  of  CAHs 
that  make  the  election.  We  do  not  have 
adequate  data  to  develop  a  reliable 
estimate  of  the  financial  impact  of  the 
change.  Based  on  current  levels  of 
interest,  we  believe  the  financial  impact 
will  be  minimal.  ^ 

C.  Overall  Impact  of  Inpatient  Operating 
Changes 

Overall,  the  changes  implemented  by 
Public  Law  106-554  are  estimated  to 
increase  payments  to  providers  by  2.9 
percent.  Given  the  0.22  percentage 
increase  in  the  update  factor  for  the 
inpatient  hospital  payment  rates  as 
discussed  in  section  V.  of  this  interim 


final  rule,  the  increase  in  hospitals 
eligible  for  DSH  payments,  the  changes 
to  the  DSH  formulas  and  the  increase  in 
the  IME  adjustment  factor,  this  is  not 
suprising.  Additionally,  the  lowered 
threshold  for  outlier  payments  enabled 
some  classes  of  providers  to  more  easily 
qualify  for  outlier  status.  For  example, 
urban  hospitals  with  neither  DSH  nor 
IME  are  estimated  to  experience  a  0.1 
percent  increase  from  each  of  those  two 
provisions  due  to  the  effects  of  the 
provisions  on  payment  distribution  and 
outliers.  Therefore,  it  appears  that  all 
classes  of  hospitals  in  diis  analysis  will 
benefit  bom  the  changes  instituted  by 
Public  Law  106-554. 


Table  I.— Impact  Analysis  of  Changes  for  the  Second  Half  of  FY  2001  (Discharges  Occurring  on  or  After 
April  1,  2001  and  Before  October  l,  2001)  Operating  Prospective  Payment  System 

[Percent  changes  In  payments  per  case] 


By  Geographic  Location: 

All  Hospitals 

Urt>an  Hospitals  

Large  Urt>an  Areas  .... 
Ottwr  Urtian  Areas  .... 

Rural  Hospitals  

Bed  Size  (Urban): 

0-99  Beds „.. 

100-199  Beds „ 

200-299  Beds  

300-499  Beds 

500  or  More  Beds 

Bed  Size  (Rural): 

0-49  Beds 

50-99  Beds  

100-149  Beds 

150-199  Beds 

200  or  More  Beds 

Urban  by  Census  Division: 

New  England  

Middle  Atlantic  

South  Atlantic 

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain  

Pacific  

Puerto  Rico 

Rural  by  Census  Division: 

New  England  

Middle  Atlantic  

South  Atlantic 

East  North  Central 

East  South  Central  

West  North  Central  

West  South  Central  

Mountain 

Pacific  

Puerto  Rico 

By  Payment  Categories: 

Urt)an  Hospitals  

Large  Urt>an 

Other  Urtjan 

Rural  Hospitals  

Teaching  Status: 

Non-Teaching  

Fewer  Than  100  Residents 


Number  of 

DSH 

IME 

hosps.^ 

changes 2 
(1) 

charioes^ 

4.888 

0.4 

0.4 

2,756 

0.2 

0.5 

1,573 

0.2 

0.6 

1,183 

0.2 

0.3 

2.132 

1.7 

0.1 

720 

1.5 

0.1 

944 

0.2 

0.2 

548 

0.1 

0.3 

401 

0.1 

0.5 

143 

0.2 

1.0 

1,229 

1.7 

0.0 

535 

2.0 

ao 

219 

1.7 

0.1 

81 

1.6 

0.1 

68 

1.3 

0.2- 

146 

0.1 

0.8 

-422 

0.1 

0.6 

404 

0.3 

as 

467 

0.1 

0.6 

161 

0.2 

0.3 

188 

0.2 

0.5 

350 

0.4 

0.3 

133 

0.2 

0.3 

440 

0.4 

0.4 

45 

0.1 

0.2 

52 

0.9 

0.4 

79 

1.4 

0.2 

277 

2.0 

0.1 

279 

1.0 

0.0 

266 

2.4 

0.0 

492 

0.8 

0.1 

341 

2.6 

0.0 

201 

1.3 

0.0 

140 

2.2 

0.1 

5 

0.3 

0.0 

2,838 

0.2 

0.5 

1,665 

0.2 

0.6 

1.168 

0.2 

0.3 

2,055 

1.8 

0.1 

3.770 

0.7 

0.1 

876 

0.2 

0.4 

SCH 
charKws* 


All  FY  2001 

i* 

charxies* 

0.0 

2.9 

0.0 

2.9 

0.0 

3.0 

0.0 

2.7 

0.0 

3.3 

OjO 

3.8 

0.0 

2.6 

0.0 

2.6 

0.0 

2.9 

ao 

3.3 

OJO 

3.1 

ao 

3.4 

OJO 

3.3 

ai 

3.4 

ai 

3.6 

ai 

3.2 

0.0 

3.0 

-ai 

2.7 

ao 

2.9 

0.0 

2.7 

0.0 

2.8 

0.0 

2.9 

0.0 

2.4 

0.0 

2.9 

ai 

2.5 

0.0 

2.6 

ai 

3.4 

0.0 

3.9 

ai 

2.7 

0.0 

4.5 

0.0 

2.1 

0.0 

4.1 

ao 

1.7 

0.0 

3.4 

ai 

2.5 

0.0 

2.9 

0.0 

3.0 

0.0 

2.7 

0.0 

3.3 

0.0 

2.6 

ai 

2.7 
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Table  I.— Impact  Analysis  of  Changes  for  the  Second  Half  of  FY  2001  (Discharges  Occurring  on  or  After 
April  1,  2001  and  Before  October  1,  2001)  Operating  Prospective  Payment  System— Continued 

[Percent  changes  in  payments  per  case] 


100  or  More  Residents 

Disproportionate  Share  Hospitals  (DSH): 

Non-DSH 

Urt>an  DSH: 

100  Beds  or  More , 

Fewer  Than  100  Beds 

Rural  DSH: 

Sole  Community  (SCH) 

Refenal  Centers  (RRC) , 

Other  Rural  DSH  Hospitals: 

100  Beds  or  More 

Fewer  Than  100  Beds 

Urban  Teaching  and  DSH: 

Both  Teaching  and  DSH 

Teaching  and  No  DSH  

No  Teaching  and  DSH  

No  Teaching  and  No  DSH 

Rural  Hospital  Types: 

Nonspecial  Status  Hospitals 

RRC , 

SCH  

MDH 

SCH  and  RRC 

Type  of  Ownership: 

Voluntary ; 

Proprietary  

Govemmeot 

UnkrxMvn 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25  

25-50  

50-«5 

Over  65 

Unknown 


Number  of 

DSH 

IME 

T' 

changes 2 
(1 

changes  3 

242 

0.1 

1.2 

1.914 

0.0 

0.3 

1,390 

0.2 

0.6 

356 

3.5 

0.1 

538 

1.6 

0.0 

139 

2.5 

0.1 

84 

2.9 

0.1 

467 

4.1 

0.0 

748 

0.2 

0.8 

305 

0.0 

0.6 

998 

0.5 

0.1 

787 

0.1 

0.1 

829 

2.8 

0.0 

150 

1.8 

0.2 

662 

0.8 

0.0 

352 

1.6 

0.0 

57 

1.3 

0.1 

2.834 

0.4 

0.5 

776 

0.6 

0.2 

1.278 

0.8 

0.5 

0 

0.0 

0.0 

381 

0.4 

0.9 

1,830 

0.3 

0.7 

1,893 

0.5 

0.2 

699 

0.8 

0.1 

85 

-3.0 

-2.5 

SCH 

changes* 

(3) 


0.0 

-0.2 

0.0 
0.0 

0.0 
0.0 

0.1 
0.1 

0.0 

-0.1 

0.0 

0.1 

0.1 
0.0 
0.0 
0.0 
0.0 

0.0 

0.1 

-0.3 

0.0 

0.0 
0.0 
0.1 
0.1 
-3.5 


All  FY  2001 
charraes^ 


3.5 

2.4 

2.9 
5.8 

2.1 
4.4 

5.1 
6.4 

3.1 
2.8 
2.8 
2.4 

5.0 
4.2 
0.8 
3.8 

^JB 

2.9 
2.9 
3.3 
0.0 

3.4 
3.1 
2.8 
2.9 

-0.1 


'  Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Discharge  data  are  from  FY  1999,  and  hospital  cost  report  data  are  from  reporting  periods  beginning  in  FY  1997  and  FY  1998. 

2  This  column  displays  me  payment  impact  of  the  change  in  DSH  payment  policy  between  the  first  and  second  half  of  FY  2001 . 

3  This  column  displays  the  payment  effects  of  the  increase  in  the  IME  adjustment  factor  between  the  first  and  second  half  of  FY  2001. 

*This  column  displays  ttie  payment  impact  of  allowing  all  SCHs  to  rebase  using  1996  cost  data  between  the  first  and  second  half  of  FY  2001. 

5  This  column  shows  changes  In  paynwits  from  the  first  half  of  FY  2001  to  the  second  half  of  FY  2001 .  It  incorporates  all  of  the  changes  dis- 
played in  columns  1 ,  2,  and  3.  It  also  displays  the  impact  of  the  increase  in  the  FY  2001  update  rates,  the  difference  in  outlier  offsets  from  FY 
2000  to  FY  2001 ,  and  the  increase  to  payments  from  the  IME  adjustment  and  DSH  changes  taking  effect  during  FY  2001 .  It  also  reflects  the 
SCHs  rebasing  provision  contained  in  Pubik:  Law  106-554. 


D.  Impact  of  Changes  in  the  Capital 
Prospective  Payment  System 

In  this  impact  analysis,  we 
dynamically  model  the  impact  of  the 
capital  prospective  payment  system  for 
the  periods  from  October  2000  through 
March  2001  and  April  2001  through 
September  2001.  We  have  used  the 
actuarial  model  described  in  Appendix 
B  of  the  August  1,  2001  final  rule  (65  FR 


47204  through  47207)  to  estimate  the 
changes  in  capital-related  costs.  Table 
in  shows  the  effect  of  the  capital 
prospective  payment  system  on  low 
capital  costs  hospitals  and  high  capital 
costs  hospitals  by  their  capital 
prospective  payment  system  transition 
period  payment  methodology  (fully 
prospective  or  hold  harmless). 
Assiuning  no  behavioral  changes.  Table 
HI  displays  the  percentage  change  in 


payments  per  discharge  for  the  periods 
between  October  2000  through  March 
2001  and  April  2001  through  September 
2001.  Overdl,  there  will  be  no 
significant  impact  on  capital 
prospective  payment  system  payments. 
We  project  low  cost  hospitals  will 
experience  a  0.04  percent  decrease  in 
payments  per  case,  while  high  cost 
hospitals  will  experience  a  0.16  percent 
increase  in  payments  per  case. 
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TABLE  III.— Impact  of  Proposed  Changes  for  April  2001 -September  2001  on  Payments  per  Discharge 


10/2000-03/2001  Pay- 
ments per  Discharge: 
Low  Cost  Hospitals 
Fully  Prospective  ... 
100%  Federal  Rate 

HokJ  Hamnless  

High  Cost  Hos- 
pitals   

100%  Federal  Rate 

HoW  Harmless  

Total  Hospitals 

04/2001-09/2001  Pay- 

nfwnts  per  Discharge: 

Low  Cost  Hospitals 

Fully  Prospective  ... 

100%  Federal  Rate 

Hold  Hamnless  

High  Cost  Hos- 
pitals   

100%  Federal  Rate 

HoM  Harmless  

Total  Hospitals 


Number  of 
hospitals 


3,188 

3,014 

159 

15 

1,594 

1,390 

204 

4,782 


3,188 

3,014 

159 

15 

1,594 

1,390 

204 

4,782 


Discharges 


6.835,493 

6,356,216 

445.296 

33,981 

4,146.176 

3,793,344 

352,832 

10,981,669 


6,835,493 

6,356,216 

445,296 

33,981 

4,146,176 

3,793,344 

352,832 

10,981,669 


Adjusted 
Federal 
payment 


$637.91 
638.58 
638.34 
506.60 

653.32 
664.47 
533.52 
643.73 


637.72 
638.34 
638.64 
509.14 

654.60 
665.70 
535.28 
644.09 


Average 
Federal 
percent 


99.74 
100.00 
100.00 

60.11 

98.38 

100.00 

80.86 

99.21 


99.74 
100.00 
100.00 

60.15 

98.38 

100.00 

80.86 

99.21 


Hospital 
specific 
payment 


How 
harmless 
payment 


$2.42 


486.54 

15.35 

18b!41 
7.30 

2.42 

486!54 
15.35 

^BOA^ 

7.30 


Exceptkxw 
payment 


$9.69 

9.20 

4.35 

170.96 

21.47 

10.65 

137.76 

14.14 


9.63 

9.15 

4.37 

168.45 

21.28 

10.55 

136.65 

14.03 


Total 
payment 


$650.02 
647.79 
642.69 

1,164.09 

69014 
675.12 
85169 
665.17 


64977 

647.49 

643.01 

1,164.13 

691.23 
676.25 
852.34 
665.42 


Change 

over 

Oct-00- 

Mar-01 


-0.0 

-0.0 

0.0 

0.0 

0.1 
0.1 
0.0 
0.0 


Table  IV  presents  a  cross-sectional 
stunmary  of  hospital  groupings 
(geographic  location,  region,  and 
payment  classification)  by  capital 
prospective  payment  system  transition 


period  pajrment  methodology  generated 
by  our  actuarial  model.  The  percentage 
of  hospitals  within  a  particular  hospital 
•grouping  is  not  projected  to  change 
significantiy  from  those  shown  in  the 


Table  IV  of  the  impact  section  of  the 
August  1,  2001  final  rule  (65  FR  47201 
through  47202). 


Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


By  Geographk:  Locatkm: 

All  hospitals  

Large  urban  areas  (populations  over  1  million)  

Other  urban  areas  (populatk>ns  of  1  million  or  fewer) 

Rural  areas  

Urt>an  hospitals 

0-99  beds 

100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds 

Rural  hospitals 

0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds 

200  or  more  beds 

By  Region: 

Urt>an  by  Region  

New  England  

Middle  Atlantk: 

South  Atlantk:  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain 


(1) 

Total  number 

of  hospitals 


4.782 

1,516 

1,147 

2,119 

2,663 

652 

927 

542 

400 

142 

2,119 

1,219 

532 

219 

81 

68 

2,663 
145 
407 
396 
454 
153 
181 
326 
124 


(2) 
Hokl-harmless 


Percentage 

pakj  hold- 

hamfiless  (A) 


4.6 
4.3 
5.8 
4.1 
5.0 
6.3 
72 
3.3 
0.8 
2.1 
4.1 
2.9 
6.8 
5.9 
2.5 
1.5 

5.0 
0.7 
2.9 
5.6 
4.2 
8.5 
6.1 
8.9 
4.8 


Percentage 

paid  fully 
federal  (B) 


32.4 
41.0 
39.5 
22.4 
40.3 
33.6 
45.6 
41.3 
37.0 
42.3 
22.4 
16.6 
26.9 
35.2 
25.9 
47.1 

40.3 
25.5 
34.6 
51.8 
29.7 
46.4 
37.0 
58.0 
48.4 


(3) 

Percentage 

p>aid  fully 

prospective 

rate 


63.0 
54.7 
54.7 
73.5 
54.7 
60.1 
47.1 
55.4 
62.3 
55.6 
73.5 
80.6 
66.4 
58.9 
71.6 
51.5 

54.7 
73.8 
62.4 
42.7 
66.1 
45.1 
56.9 
33.1 
46.8 
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Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


Pacific  

Puerto  Rico 

Rural  by  Region 

New  Englarxj  

Middle  Atlantic  

South  Atlantic  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain 

Pacific  

By  Payment  Classification: 

Large  urtian  areas  (populations  over  1  million)  

Other  urt)an  areas  (populations  of  1  million  or  fewer) 

Rural  areas  

Teaching  Status: 

Non-teaching  i.. 

Fewer  than  100  residents 

100  or  more  residents 

Disproportionate  Share  Hospitals  (DSH): 

Non-DSH  

Urt)an  DSH: 

100  or  more  beds 

Less  than  100  beds 

Rural  DSH: 

Sole  Community  (SCH/EACH) 

Referral  Center  (RRC/EACH) 

Other  Rural: 

100  or  more  beds 

Less  than  100  beds 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH  ....: 

Teaching  and  no  DSH 

No  teaching  and  DSH 

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC/EACH  

SCH/EACH  ; 

Medicare-dependent  hospitals  (MDH) 

SCH,  RRC  and  EACH 

Type  of  Ownership: 

Voluntary  

Proprietary 

Government 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 

25-50 

50-65 

Over  65 


(1) 

Total  number 

of  hospitals 


432 

45 

2,119 

52 

78 

276 

279 

265 

490 

335 

200 

139 

1,612 
1.133 
2,037 

3,673 
871 
238 

1,841 

1.377 
342 

538 
139 

84 
461 

741 
303 
978 
723 

817 
150 
662 
351 
57 

2,520 

653 

1,093 

367 

1,820 

1,882 

688 


(2) 
Hold-harmless 


Percentage 
paid  hold- 
harmless  (A) 


4.2 
2.2 
4.1 
0.0 
5.1 
2.2 
3.9 
3.4 
3.3 
4.5 
9.5 
5.0 

4.2 
6.0 
4.1 

5.1 
2.9 
2.1 

4.5 

4.6 
5.8 

6.1 
6.5 

1.2 
2.0 

2.7 
2.6 
6.5 
6.1 

1.5 
2.7 
8.5 
1.4 
10.5 

4.5 
7.2 
4.1 

5.4 
4.3 
4.7 
4.8 


Percentage 

paid  fully 

federal  (B) 


36.3 
26.7 
22.4 
23.1 
19.2 
33.3 
16.5 
32.8 
14.5 
26.6 
15.0 
23.7 

41.3 
38.8 
21.8 

31.6 
35.9 
32.4 

29.2 

42.6 
32.2 

20.1 
36.0 

36.9 
27.3 

36.7 
33.7 
43.4 
42.5 

24.0 
36.0 
18.3 
16.5 
26.3 

32.4 
57.1 
19.2 

27.5 
35.1 
31.2 
32.1 


(3) 

Percentage 

paid  fully 

prospective 

rate 


SS.5 
71.1 
73.5 
76.9 
75.6 
64.5 
79.6 
63.8 
82.2 
69.0 
75.5 
7^J2 

54.5 
55.2 

74.1 

63.3 
61.2 
65.5 

66.3 

52.8 
62.0 

73.8 
57.6 

61.9 
70.7 

60.6 
63.7 
50.1 
51.5 

74.5 
61.3 
73.3 
82.1 
63.2 

63.1 
35.7 
76.7 

67.0 
60.7 
64.1 
63.1 


In  Table  V  we  present  the  results  of 
the  cross-sectional  analysis  using  the 
results  from  our  actuarial  model  and  the 
aggregate  impact  resulting  from  section 
301  of  Public  Law  10&-554  that  will 
affect  capital  prospective  payment 


system  payments  for  discharges 
occurring  on  or  after  April  1 ,  2001  and 
before  October  1,  2001.  Our  comparison 
of  payments  for  the  periods  from 
October  2000  through  March  2001  and 
April  2001  through  September  2001  by 


geographic  location,  region,  pajnnent 
classification,  and  type  of  ownership 
shows  no  significant  effect  (ranging 
bom  -  0.2  percent  to  0.2  percent)  on 
payments  for  hospitals  in  all  groupings. 
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Table  V.— Comparison  of  Total  Payments  Per  Case 

[October  2000-March  2001  Payments  Compared  to  April  2001-September  2001  Payments) 


By  Geographic  Location: 

All  hospitals 

Large  urttan  areas  (populations  over  1  million)  ... 
Ottier  urban  areas  (populations  of  1  million  or 

fewer)  

Rural  areas  

Urban  hospitals 

0-99  beds  

100-199  beds 

200-299  beds 

300-499  beds 

500  or  more  beds 

Rural  hospitals 

0-49  beds 

50-99  beds 

100-149  beds 

150-199  beds 

200  or  more  beds 

By  Region: 

Urban  by  Region 

New  England  

Middle  Atlantic  

South  Attantic  

East  North  CentiBi 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain 

Pacific 

Puerto  Rico 

Rural  by  Region 

New  England 

Middle  Attantic  

South  Attantic  

East  North  Central ; 

East  South  Central  

West  North  Central 

West  Soutti  Cential 

Mountain 

Pacific  ; 

By  Payment  Classification: 

All  hospitals 

Large  urt>an  areas  (populatiorts  over  1  million)  ... 
Other  urt>an  areas  (populations  of  1  million  or 

fewer)  

Rural  areas 

Teaching  Status: 

Non-teaching 

Fewer  ttian  100  Residents  

100  or  more  Residents  

Urban  DSH: 

100  or  more  beds 

Less  tfian  100  beds 

Rural  DSH: 

Sole  Community  (SCH/EACH)  

Referral  Center  (RRC/EACH) 

Other  Rural: 

100  or  more  beds 

Less  than  100  beds 

Urt>an  teaching  and  DSH: 

Both  teaching  and  DSH 

Teaching  and  no  DSH 

No  teaching  and  DSH  

No  teaching  and  no  DSH  

Rural  Hospital  Types: 

Non  special  status  hospitals 

RRC/EACH  

SCH/EACH  


Number  of 
hospitals 


4,782 
1,516 

1,147 

2,119 

2,663 

652 

927 

542 

400 

142 

2,119 

1,219 

532 

219 

81 


2,663 
145 
407 
396 
454 
153 
181 
326 
124 
432 
45 
2.119 
52 
78 
276 
279 
265 
490 
335 
200 
139 

4.782 
1.612 

1.133 
2.037 

3.673 
871 
238 

1,377 
342 

538 

139 

84 
461 

741 
303 
978 
723 

817 
ISO 
662 


Average  Oct  00- 
Mar  01  payments/ 


772 

653 

449 
720 
518 
630 
684 
754 
923 
449 
378 
429 
461 
489 
547 

720 
751 
797 
693 


660 
715 
678 
723 
804 
311 
449 
544 
469 
462 
459 
411 
440 
404 
478 
543 

665 
763 

650 
446 

549 

694 

1,022 

759 
506 

420 
SOS 

422 
379 

837 
729 
609 
600 

394 
515 
448 


Average  Apr  01- 
Sept  01  pay- 
ments/case 


773 

653 
449 
720 
518 
630 


754 
924 
449 
377 
429 
460 
489 
548 

720 
750 
798 
694 
692 
660 
715 
680 
723 
805 
311 
449 
542 
468 
462 
458 
411 
438 
404 
477 
543 


764 

651 
445 

549 

695 

1,023 

760 
506 

419 
505 

421 
378 

837 
729 
609 
601 

394 
514 
448 


AH  changes 


0.0 
0.1 

0.0 

-0.1 

0.1 

0.1 

0.0 

0.0 

0.1 

0.1 

-0.1 

-0.2 

-0.2 

-0.2 

-0.1 

0.1 

0.1 

0.0 

0.1 

0.1 

0.0 

0.0 

0.1 

0.2 

0.0 

0.1 

0.0 

-0.1 

-0.3 

0.0 

0.0 

-0.2 

0.0 

-0.3 

-0.1 

-0.1 

-0.1 

0.0 
0.1 

0.0 
-0.1 

0.0 
0.0 
0.1 

0.1 
-0.1 

-0.1 
0.0 

-0.2 
-0.2 

0.1 
0.0 
0.0 
0.1 

-0.2 
-0.1 
-0.1 


Portion  attrib- 
utable to  Fed- 
eral rate 
change 


0.1 
0.1 

O.O 

-0.1 

0.1 

0.1 

0.0 

0.1 

0.1 

0.1 

-0.1 

-0.2 

-02 

-0.1 

-0.1 

0.2 

0.1 

0.0 

0.1 

0.1 

0.0 

0.1 

0.1 

0.2 

0.0 

0.2 

0.0 

-0.1 

-0.3 

0.3 

0.0 

-0.2 

0.0 

-0.3 

-0.1 

-0.1 

-0.1 

0.1 
0.1 

0.0 
:0.1 

0.0 
0.1 
0.1 

0.1 
-0.1 

-0.2 
0.2 

-05 
-0.2 

0.1 
0.0 
0.1 
0.1 

-0.2 
■0.1 
-0.1 
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Table  v.— Comparison  of  Total  PAYMErfrs  Per  Case— Continued  ■ 

[Octobef  2000-*terch  2001  Payments  Compared  to  April  2001-September  2001  Payments] 


Medicare-dependent  hospitals  (MDH) 

SCH,  RRC  and  EACH 

Type  of  Ownership: 

Voluntary .T 

Proprietary  

Govemment 

Medicare  Utilization  as  a  Percent  of  Inpatient 
Days: 

0-25 

25-50  

50-65  

Over  65 „ 


Number  of 
hospitals 


351 
57 

2.520 

653 

1,093 


367 
1,820 
1.882 

688 


Average  Oct  OO- 

Mar  01  payments/ 

case 


377 
516 

680 
643 
602 


838 
763 
590 
528 


Average  Apr  01- 
Sept  01  pay- 
ments/case 


376 
517 

680 
644 
602 


839 
764 
590 
528 


All  changes 


-0.2 
0.0 

0.0 
0.2 
0.0 


0.1 
0.1 
0.0 
0.0 


Portion  attrit>- 
utable  to  Fed- 
eral rate 
change 


-0.2 
0.3 

0.0 
0.2 
0.0 


0.1 
0.1 
0.0 

0.0 


D.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (eind  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 

Although  not  required  to  do  so,  we 
have  examined  this  interim  final  rule 
with  comment  period,  under  the  criteria 
set  forth  in.  Executive  Order  13132  and 
have  determined  that  this  interim  final 
nde  with  comment  period  will  not  have 
any  negative  impact  on  the  rights,  rules, 
and  responsibilities  of  State,  local,  or 
tribal  governments. 

E.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  interim 
final  rule  with  conunent  period  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Sub)ects 

42  CFR  Part  410 

Health  facili^es.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Reporting  and  recordkeeping 
requirements,  Riual  areas.  X-rays. 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  485 

Grant  programs-health.  Health 
facilities,  Medicaid,  Medicare, 


Reporting  and  recordkeeping 
requirements. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

A.  Part  410  is  amended  as  follows: 

1.  The  authority  citation  for  Part  410 
continues  to  read  as  follows: 

Authoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.152  is  amended  by 
revising  paragraph  (k)(2)  to  read  as 
follows: 

§  41 0.1 52    Amounts  of  payment 

*        •         *         *         • 

(2)  Payment  for  CAH  outpatient 
services  is  subject  to  the  applicable 
Medicare  Part  B  deductible  and 
coinsurance  amounts,  except  as 
described  in  §413.70{b)(2)(ui)  of  this 
chapter,  with  Part  B  coinsurance  being 
calculated  as  20  percent  of  the 
customary  (insofer  as  reasonable) 
charges  pf  the  CAH  for  the  services. 


PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

B.  Part  412  is  amended  as  follows: 

1.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  412.63  is  amended  by 
revising  paragraph(s)  to  read  as  follows: 


§412.63  Federal  rates  for  inpatient 
operating  costs  for  fiscal  years  after 
Federal  fiscal  year  1984 

***** 

(s)  Applicable  percentage  change  for 
fiscal  year  2001 .  The  applicable 
percentage  change  for  discharges 
occiuring  in  fiscal  year  2001  is  the 
percentage  increase  in  the  market  basket 
index  for  prospective  payment  hospitals 
(as  defined  in  §  413.40(a)  of  this 
subchapter)  for  hospitals  in  all  areas  as 
follows: 

(1)  For  discharges  occurring  on 
October  1,  2000  or  before  April  1,  2001 
the  percentage  increase  in  the  market 
basket  index  for  prospective  payment 
hospitals  (as  defiued  in  §  413.40(a)  of 
this  subchapter)  for  sole  community 
hospitals  and  the  increase  in  the  market 
basket  index  minus  1.1  percentage 
points  for  other  hospitals  in  all  areas; 
and 

■    (2)  For  discharges  occurring  on  April 
1,  2001  or  before  October  1,  2001  the 
percentage  increase  in  the  market  basket 
index  for  prospective  payment  hospitals 
(as  defined  in  §  413.40(a)  of  this 
subchapter)  for  sole  community 
hospitals  and  the  increase  in  the  market 
basket  index  plus  1.1  percentage  points 
for  other  hospitals  in  all  areas. 
***** 

3.  Section  412.77  is  amended  by: 

A.  Revising  the  section  heading. 

B.  Revising  paragraph  (a)(1). 

C.  Removing  paragraph  {a)(2). 

D.  Redesignating  paragraphs  (a)(3) 
and  (a)(4)  as  paragraphs  (a)(2)  and  (a)(3). 

§  41 2.77    Determination  of  the  hospital- 
specific  rate  for  inpatient  operating  costs 
for  sole  community  hospitals  t>ased  on  a 
Federal  fiscal  year  1996  t>ase  period 

(a)  *  *  * 

(1)  This  section  applies  to  a  hospital 
that  has  been  designated  as  a  sole 
community  hospital,  as  described  in 
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§412.92.  If  the  1996  hospital-specific 
rate  exceeds  the  rate  that  would 
otherwise  apply,  that  is,  either  the 
Federal  rate  imder  §  412.63  or  the 
hospital-specific  rates  for  either  fiscal 
year  1982  under  §412.73  or  fiscal  year 
1987  under  §  412.75,  this  1996  rate  will 
be  used  in  the  pajrment  formula  set  forth 
in  §  412.92(d)(1). 
***** 

4.  Section  412.92  is  amended  by 
revising  paragraphs  (d)(l)(iv),  (d)(2)(i), 
(d)(2)(ii),  and  (d)(2)(iii)  to  read  as 
follows: 

f  41 2.92    Special  treatment:  Sole 
community  .hospitals. 

***** 

(d)  *  *  * 

(1)  •  *  * 

tiv)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2000, 
the  hospital-specific  rate  as  determined 
under  §412.77  (calculated  under  the 
transition  schedide  set  forth  in 
paragraph  (d)(2)  of  this  section). 

(2)  *  *  * 

(i)  For  Federal  fiscal  year  2001,  the 
hospital-specific  rate  is  the  sum  of  75 
percent  of  the  greater  of  the  amoimts 
specified  in  paragraph  (d)(l)(i), 
(d)(l)(ii),  or  (d)(l)(iii)  of  this  section, 
plus  25  percent  of  the  hospital-specific 
rate  as  determined  under  §  412.77. 

(ii)  For  Federal  fiscal  year  2002,  the 
hospital-specific  rate  is  the  sum  of  50 
percent  of  the  greater  of  the  amounts 
specified  in  paragraph  (d)(l)(i), 
(d)(l)(ii),  or  (d)(l){iii)  of  this  section, 
plus  50  percent  of  the  hospital-specific 
rate  as  determined  imder  §  412.77. 

(iii)  For  Federal  fiscal  year  2003,  the 
hospital-specific  rate  is  the  sum  of  25 
percent  of  the  greater  of  the  amounts 
specified  in  paragraph  (d)(l)(i), 
(d)(l)(ii),  or  (d)(l)(iii)  of  this  section, 
plus  75  percent  of  the  hospital-specific 
rate  as  determined  imder  §  412.77. 
***** 

5.  Section  412.105  is  amended  by: 

A.  Republishing  the  introductory  text 
of  paragraphs  (d)  and  (d)(3). 

B.  Revising  paragraph  (d)(3)(v). 

§  41 2.1 05    Special  treatment:  Hospitals  tlurt 
incur  indirect  costs  for  graduate  medical 
education  programs. 

***** 

(d)  Determination  of  education 
adjustment  factor.  Each  hospital's 
education  adjustment  factor  is 
calculated  as  follows: 

***** 

(3)  Step  three.  The  factor  derived  from 
completing  steps  one  and  two  is 
miUtiplied  by  'c',  and  where  'c'  is  equal 
to  the  following: 


(v)  For  fiscal  year  2001 — 

(A)  For  discharges  occurring  on  or 
after  October  1,  2000  and  before  April 
1,2001,1.54. 

(B)  For  discharges  occurring  on  or 
after  April  1,  2001  and  before  October 
1 ,  2001 ,  the  adjustment  factor  is 
determined  as  if  "c"  equaled  1.66, 
rather  than  1.54.  This  payment  increase 
will  not  apply  to  discharges  occurring 
after  fiscal  year  2001  and  will  not  be 
taken  into  account  in  calculating  the 
pa)rment  amounts  applicable  for 
discharges  occurring  after  fiscal  year 
2001. 
***** 

6.  Section  412.106  is  amended  by: 

A.  Republishing  the  introductory  text 
to  paragraph  {c){l). 

B.  Revising  paragraphslc)(l)(i), 
{c)(l)(ii),  (c){l)(iii),  and  (c)(l)(iv). 

C.  Revising  paragraphs  (d)(2)(ii){A), 
(d)(2)(ii)(B),  (d)(2)(ii)(C).  and 
(d)(2)(ii)(D). 

D.  Revising  paragraphs  (d)(2)(iii)  and 
(d){2)(iv). 

E.  Revising  paragraph  {e)(4). 

§412.106    Special  treatment:  Hospitals  tttat 
serve  a  disproportionate  share  of  low- 
income  patients. 

***** 

(c)  '  *  * 

(1)  The  hospital's  disproportionate 
patient  percentage,  as  determined  imder 
paragraph  (b)(5)  of  this  section,  is  at 
least  equal  to  one  of  the  following: 

(i)  15  percent,  if  the  hospital  is 
located  in  an  urban  area,  and  has  100  or 
more  beds,  or  is  located  in  a  rural  area 
and  has  500  or  more  beds. 

(ii)  30  percent  for  discharges 
occurring  before  April  1,  2001,  and  15 
percent  for  discharges  occurring  on  or 
after  April  1,  2001,  if  the  hospital  is 
located  in  a  rural  area  and  either  has 
more  than  100  beds  and  fewer  than  500 
beds  or  is  classified  as  a  sole  community 
hospital  under  §412.92. 

(iii)  40  percent  for  discharges  before 
April  1,  2001,  and  15  percent  for 
discharges  occurring  on  or  after  April  1, 
2001,  if  the  hospital  is  located  in  an 
luban  area  and  has  fewer  than  100  beds. 

(iv)  45  percent  for  discharges  before 
April  1,  2001,  and  15  percent  for 
discharges  occurring  on  or  after  April  1 
2001 ,  if  the  hospital  is  located  in  a  rural 
area  and  has  100  or  fewer  beds. 
***** 

(d)  *  *  * 

(2)  *  *  * 
(ii)  *  *  • 

(A)  If  the  hospital  is  classified  as  a 
rural  referral  center,  for  discharges  prior 
to  April  1,  2001,  the  payment 
adjustment  factor  is  4  percent  plus  60 
percent  of  the  difference  between  the 


hospital's  disproportionate  patient 
percentage  and  30  percent.  For 
discharges  occurring  on  or  alter  April  1, 
2001,  the  following  applies: 

(1)  If  the  hospital's  disproportionate 
patient  percentage  is  less  than  19.3 
percent,  the  applicable  payment 
adjustment  factor  is  2.5  percent  plus  65 
percent  of  the  difference  between  1 5 
percent  and  the  hospital's 
disproportionate  patient  percentage. 

(2)  If  the  hospital's  disproportionate 
patient  percentage  is  greater  than  19.3 
percent  and  less  than  30  percent,  the 
payment  adjustment  factor  is  5.25 
percent. 

(3)  If  the  hospital's  disproportionate 
patient  percentage  is  greater  than  or 
equal  to  30  percent,  the  applicable 
payment  adjustment  factor  is  5.25 
percent  plus  60  percent  of  the  difference 
between  30  percent  and  the  hospital's 
disproportionate  patient  percentage. 

(B)  It  the  hospital  is  classified  as  a 
sole  community  hospital,  for  discharges 
prior  to  April  1 ,  2001 ,  the  payment 
adjustment  factor  is  10  percent.  For 
discharges  occurring  on  or  after  April  1, 
2001 ,  the  following  applies: 

[1)  If  the  hospital's  disproportionate 
patient  percentage  is  less  than  19.3 
percent,  the  adjustment  factor  is  2.5 
percent  plus  65  percent  of  the  difference 
between  15  percent  and  the  hospital's 
disproportionate  patient  percentage. 

[2)  It  the  hospital's  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent  and  less  than  30 
percent,  the  payment  adjustment  factor 
is  5.25  percent. 

[3)  If  the  hospital's  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  30  percent  the  applicable  payment 
adjustment  factor  is  10  percent. 

(C)  If  the  hospital  is  classified  as  both 
a  rural  referral  center  and  a  sole 
community  hospital,  the  payment 
adjustment  factor  is: 

(1)  For  discharges  occurring  before 
April  1,  2001,  the  greater  of— 

(i)  10  percent;  or 

(ii)  4  percent  plus  60  percent  of  the 
difference  between  the  hospital's 
disproportionate  patient  percentage  and 
30  percent. 

(2)  For  discharges  occurring  on  or 
after  April  1,  2001,  the  greater  of  the 
adjustments  determined  under 
paragraph  (d)(2)(ii)(A)  or  (d)(2)(u)(B)  of 
this  section. 

(D)  If  the  hospital  is  classified  as  a 
rural  hospital  and  is  not  classified  as 
either  a  sole  community  hospital  or  a 
rural  referral  center,  and  has  100  or 
more  beds,  for  discharges  prior  to  April 
1 ,  2001 ,  the  payment  adjustment  factor 
is  4  percent.  For  discharges  occurring  on 
or  after  April  1,  2001,  the  following 
applies: 
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[1)  If  the  hospital's  disproportionate 
patient  percentage  is  less  than  19.3 
percent  the  applicable  payment 
adjustment  factor  is  2.5  percent  plus  65 
percent  of  the  difference  between  the 
hospital's  disproportionate  patient 
percentage  and  15  percent. 

(2)  If  the  hospital's  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent  the  applicable 
payment  adjustment  factor  is  5.25 
percent. 

(iii)  If  the  hospital  meets  the  criteria 
of  paragraph  (c)(l)(iii)  of  this  section, 
the  payment  adjustment  factor  is  as 
follows: 

(A)  For  discharges  occiuring  before 
April  1,  2001,  5  percent. 

(B)  For  discharges  occurring  on  or 
after  April  1,2001: 

(1)  lithe  hospital's  disproportionate 
patient  percentage  is  less  than  19.3 
percent,  the  applicable  payment 
adjtistment  factor  is  2.5  percent  plus  65 
percent  of  the  difference  between  the 
hospital's  disproportionate  patient 
percentage  cind  15  percent. 

[2]  If  the  hospital's  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent,  the  applicable 
payment  adjustment  factor  is  5.25 
percent. 

(iv)  If  the  hospital  meets  the  criteria 
of  paragraph  {c)(l)(iv)  of  this  section, 
the  payment  adjustment  foctor  is  as 
follows: 

(A)  For  discharges  occurring  before 
April  1,  2001,  5  percent. 

(B)  For  discharges  occiirring  on  or 
afterApril  1,2001: 

(1)  U  the  hospital's  disproportionate 
patient  percentage  is  less  than  19.3 
percent,  the  applicable  payment 
adjustment  factor  is  2.5  percent  plus  65 
percent  of  the  difference  between  the 
hospital's  disproportionate  patient 
percentage  and  15  percent. 

(2)  If  the  hospital's  disproportionate 
patient  percentage  is  equal  to  or  greater 
than  19.3  percent,  the  applicable 
payment  adjustment  factor  is  5.25 
percent. 
***** 

(e)*  *  * 

(4)  For  FY  2001: 

(i)  For  discharges  occiming  on  or  after 
October  1,  2000  and  before  April  1, 
2001,  3  percent. 

(ii)  For  discharges  occiuring  on  or 
after  April  1,  2001  and  before  October 
1,  2001, 1  percent. 
*        •        •        •        * 

7.  Section  412.108  is  amended  by: 

A.  Revising  paragraphs  (a)(l)(iii) 
introductory  text  and  (b). 

B.  Adding  a  new  paragraph 
(a)(l)(iii)(C). 

C.  Adding  a  sentence  at  the  end  of 
(d)(3){iii). 


§412.108    Special  tfMtnMnt:  Medicare 
dependent,  small  rural  hospitals. 


(a)* 
(1) 


*  * 
*  *  * 


(iii)  At  least  60  percent  of  the 
hospital's  inpatient  days  or  discharges 
were  attributable  to  individuals 
receiving  Medicare  Part  A  benefits 
during  the  hospital's  cost  reporting 
period  or  periods  as  follows,  subject  to  . 
the  provisions  of  paragraph  (a)(l)(iv)  of 
this  section: 
***** 

(C)  At  least  two  of  the  last  three  most 
recent  audited  cost  reporting  periods  for 
which  the  Secretary  has  a  settled  cost 
report. 

***** 

(b)  Classification  procedures.  The 
fiscal  intermediary  determines  whether 
a  hospital  meets  the  criterion  in 
paragraph  (a)  of  this  section.  A  hospital 
must  notify  its  fiscal  intermediary  to  be 
considered  for  MDH  status  based  on  the 
criterion  imder  paragraph  (a)(l)(iii)(C)  of 
this  section.  Any  hospital  that  believes 
it  meets  this  criterion  to  qualify  as  an 
MDH,  based  on  at  least  two  of  the  three 
most  recently  audited  cost  reporting 
periods,  must  submit  a  written  request 
to  its  intermediary.  The  hospital's 
request  must  be  submitted  within  180 
days  from  the  date  of  the  notice  of 
amount  of  program  reimbursement 
(NPR)  for  the  cost  reporting  period  in 
question.  The  intermediary  will  make 
its  determination  and  notify  the  hospital 
within  180  days  from  the  date  that  it 
receives  the  hospital's  request  and  all  of 
the  required  dociunentation.  If  a 
hospital  disagrees  with  an 
intermediary's  determination,  it  should 
notify  its  intermediary  and  submit 
documentable  evidence  that  it  meets  the 
criteria.  The  intermediary  determination 
is  subject  to  review  under  subpart  R  of 
part  405  of  this  chapter.  The  time 
required  by  the  intermediary  to  review 
the  request  is  considered  good  cause  for 
granting  an  extension  of  the  time  limit 
for  the  hospital  to  apply  for  such  a 
review. 
*        *        *        *        * 

(d)*  *  * 

(3)*  *   * 

(iii)  *  *  *  The  time  required  by  the 
intermediary  to  review  the  request  is 
considered  good  cause  for  granting  an 
extension  of  the  time  limit  for  the 
hospital  to  apply  for  that  review. 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FACILITIES 

C.  Part  413  is  amended  as  follows: 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1812(d),  1814(b), 
1815. 1833(a),  (i),  and  (n),  1871,  1881,  1883. 
and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395d(d),  1395f(b),  1395g, 
13951(a),  (i),  and  (n),  1395hh,  1395n,  1395tt. 
and  1395ww). 

2.  Section  413.40  is  amended  by: 

A.  Republishing  the  introductory  text 
of  paragraph  (c)(4). 

B.  Revising  paragraphs  (c)(4)(iii) 
introductory  text  and  (c)(4)(iii)(A). 

C.  Republishing  the  introductory  text 
of  paragraphs  (c)(4)(iii)(B)  and 
(c)(4)(iii)(B)(4). 

D.  Revising  paragraph 
(c)(4)(iii)(B)(4)(i). 

E.  Revising  paragraph  (d)(2). 

§413.40    Ceiling  on  the  rate  of  increase  in 
hospital  inpatient  costs. 

***** 

(c)*  *  * 

(4)  Target  amounts.  The  intermediary 
will  establish  a  target  amount  for  each 
hospital.  The  target  amount  for  a  cost 
reporting  period  is  determined  as 
follows: 
***** 

(iii)  In  the  case  of  a  psychiatric 
hospital  or  imit,  rehabilitation  hospital 
or  unit,  or  long-term  care  hospital,  the 
target  amount  is  the  lower  of  the 
amounts  specified  in  paragraph 
(c)(4)(iii)(A)  or  (c)(4)(iii)(B)  of  this 
section. 

(A)  The  hospital-specific  target 
amoimt. 

(2)  In  the  case  of  all  hospitals  and 
units,  except  long-term  care  hospitals 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2001,  the  hospital- 
specific  target  amount  is  the  net 
allowable  costs  in  a  base  period 
increased  by  the  applicable  update 
factors. 

(2)  In  the  case  of  long-term  care 
hospitals,  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2001, 
the  hospital-specific  target  amount  is 
the  net  allowable  costs  in  a  base  period 
increased  by  the  applicable  update 
factors  multiplied  by  1.25. 
***** 

(B)  One  of  the  following  for  the 
applicable  cost  reporting  period — 
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(4)  For  cost  reporting  periods 
beginning  during  fiscal  years  2001 
thrbugh  2002 — 

(i)  The  amounts  determined  under 
paragraph  (c)(4)(iii)(B)(3)(i)  of  this 
section  are:  increased  by  the  market 
basket  percentage  up  through  the 
subject  period;  or  in  the  case  of  a  long- 
term  care  hospital,  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
2001,  the  amounts  determined  under 
paragraph  (c)(4)(iii)(B)(5)(/)  of  this 
section  increased  by  the  market  basket 
percentage  up  through  the  subject 
period  and  further  increased  by  2 
percent. 
***** 

(d)*  *  * 

(2)  Net  inpatient  operating  costs  are 
less  than  or  equal  to  the  ceiling. 

(i)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1997,  if 
a  hospital's  allowable  net  inpatient 
operating  costs  do  not  exceed  the 
hospital's  ceiling,  payment  to  the 
hospital  will  be  determined  on  the  basis 
of  the  lower  of  the — 

(A)  Net  inpatient  operating  costs  plus 
15  percent  of  the  difference  between 
inpatient  operating  costs  and  the 
ceiling;  or 

(B)  Net  inpatient  operating  costs  plus 
2  percent  of  the  ceiling. 

(ii)  For  psychiatric  hospitals  and 
luiits,  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2000 
and  before  October  1,  2001.  if  a 
hospital's  allowable  net  inpatient 
operating  costs  do  not  exceed  the 
hospital's  ceiling,  payment  to  the 
hospital  will  be  determined  on  the  basis 
of  the  lower  of  the — 

(A)  Net  inpatient  operating  costs  plus 
15  percent  of  the  difference  between 
inpatient  operating  costs  and  the 
ceiling;  or 

(B)  Net  inpatient  costs  plus  3  percent 
of  the  ceiling. 
***** 

3.  Section  413.70  is  amended  by 
revising  paragraphs  (b)(2)(ii),  (b)(2)(iii), 
(b)(3)(ii)(B),  and  (b)(3)(iu).   . 

§  41 3.70    Payment  for  services  of  a  C AH. 

***** 

(b)*  *  * 

(2)*   *   * 

(ii)  Payment  to  a  CAH  under 
paragraph  (b)(2)  of  this  section  does  not 
include  any  costs  of  physician  services 
or  other  professional  services  to  CAH 
outpatients  and,  other  than  for  clinical 
diagnostic  laboratory  tests,  is  subject  to 
the  Part  B  deductible  and  coinsurance 
amounts  as  determined  under 
§§410.152(k),  410.160,  and  410.161  of 
this  chapter. 

(iii)  Payment  for  outpatient  clinical 
diagnostic  laboratory  tests  is  not  subject 


to  the  Medicare  Part  B  deductible  and 
coinsurance  amounts.  Payment  to  a 
CAH  for  clinical  diagnostic  laboratory 
tests  will  be  made  on  a  reasonable  cost 
basis  under  this  section  only  if  the 
individuals  are  outpatients  of  the  CAH, 
as  defined  in  §  410.2  of  this  chapter,  at 
the  time  the  specimens  are  collected. 
Clinical  diagnostic  laboratory  tests 
performed  for  persons  who  are  not 
patients  of  the  CAH  when  the 
specimens  are  collected  will  be  made  in 
accordance  with  the  provisions  of 
sections  1833(a)(1)(D)  and  1833(a)(2)P) 
of  the  Social  Security  Act. 

(3)*  *  * 

(u)*  •  * 

■  (B)  For  professional  services 
otherwise  payable  to  the  physician  or 
other  practitioner,  115  percent  of  the 
amoimts  that  otherwise  would  be  paid 
for  the  services  if  the  CAH  had  not 
elected  payment  under  this  method. 

(iii)  Payment  to  a  CAH,  other  than  for 
clinical  diagnostic  laboratory  tests,  is 
subject  to  the  Part  B  deductible  and 
coinsurance  amounts,  as  determined 
under  §§410.152(k),  410.160,  and 
410.161  of  this  chapter. 
***** 

4.  Section  413.80  is  amended  by 
revising  paragraph  (h)(3)  and  adding  a 
new  paragraph  (h)(4). 

§41 3  JO    Bad  debts,  charity,  and  courtesy 
allowances. 


(h)  *  *  * 

(3)  For  cost  reporting  periods 
beginning  during  fiscal  year  2000,  by  45 
percent. 

(4)  For  cost  reporting  periods 
beginning  during  a  subsequent  fiscal 
year,  by  30  percent. 
***** 

5.  Section  413.86  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 

§  41 3.86    Direct  graduate  medical 
education  paynwnts. 

***** 

(d)  *  *  * 

(4)  Step  four.  Effective  for  portions  of 
cost  reporting  periods  occurring  on  or 
after  January  1,  2000,  the  product 
derived  bom  step  three  is  reduced  by  a 
percentage  equal  to  the  ratio  of  the 
Medicare+Choice  nursing  and  allied 
health  payment  "pool"  for  the  current 
calendar  year  as  described  at  §  413.87(f), 
to  the  projected  total  Medicare+Choice 
direct  GME  payments  made  to  all 
hospitals  for  the  current  calendar  year. 
***** 

6.  Section  413.87  is  amended  by: 
A.  Redesignating  the  introductory  text 
of  (c)  as  (c)(1)  introductory  text. 


B.  Redesignating  paragraphs  (c)(1)  and 
(c)(2)  as  paragraphs  (c)(l)(i)  and  (c)(l)(u) 
respectively. 

C.  Revising  the  newly  redesignated 
paragraph  (c)(1). 

D.  Adding  a  new  paragraph  (c)(2). 

E.  Revising  the  introductory  text  of 
paragraph  (d). 

F.  Revising  paragraph  (d)(3) 

G.  Redesignating  paragraph  (e)  as 
paragraph  (f). 

H.  Adding  a  new  paragraph  (e). 

I.  Revising  newly  redesignated 
paragraphs  (f)(1)  introductory  text, 
(f)(l)(ii),  and  (0(2). 

§413.87    Payments  for  lAedicare+Choice 
nursing  and  allied  health  education 
programs. 

■  *         *         *         *         * 

(c)  Qualifying  conditions  for  payment. 
(1)  For  portions  of  cost  reporting 
periods  occurring  on  or  after  January  1. 
2000  and  before  January  1,  2001,  a 
hospital  that  operates  and  receives 
payment  for  a  nursing  or  allied  health 
education  program  under  §413.85  may 
receive  an  additional  payment  amount 
associated  with  Medicare+Choice 
utilization.  The  hospital  may  receive  the 
additional  payment  amount,  which  is 
calculated  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this 
section,  if  both  of  the  conditions 
specified  in  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  of  this  section  are  met. 

(i)  The  hospital  must  have  received 
Medicare  reasonable  cost  payment  for 
an  approved  nursing  or  allied  health 
education  program  imder  §  413.85  in  its 
cost  reporting  period(s)  ending  in  the 
fiscal  year  that  is  2  years  prior  to  the 
current  calendar  year.  (For  example,  if 
the  current  year  is  calendar  year  2000, 
the  fiscal  year  that  is  2  years  prior  to 
calendar  year  2000  is  FY  1998.)  For  a 
hospital  that  first  establishes  a  nursing 
or  allied  health  education  program  after 
FY  1998  and  receives  reasonable  cost 
payment  for  the  program  as  specified 
under  §413.85  after  FY  1998,  the 
hospital  is  eligible  to  receive  an 
additional  payment  amount  in  a 
calendar  year  that  is  2  years  after  the 
respective  fiscal  year  so  long  as  the 
hospital  also  meets  the  condition  under 
paragraph  (c)(l(ii)  of  this  section. 

(ii)  The  hospital  must  be  receiving 
reasonable  cost  payment  for  an 
approved  nursing  or  allied  health 
education  program  under  §  413.85  in  the 
ciurent  calendar  year. 

(2)  For  portions  of  cost  reporting 
periods  occiuring  on  or  after  January  1,- 
2001 ,  in  addition  to  meeting  the 
conditions  specified  in  paragraphs 
(c)(l)(i)  and  (c)(l)(ii)  of  this  secUon,  the 
hospital  must  have  had  a 
Medicare+Choice  utilization  greater 
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than  zero  in  its  cost  reporting  period(s) 
ending  in  the  fiscal  year  that  is  2  years 
prior  to  the  current  calendar  year. 

•        *        •        *        » 

(d)  Calculating  the  additional 
payment  amount  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
January  1.  2000  and  before  January  1, 
2001.  For  portions  of  cost  reporting 
periods  occurring  on  or  after  January  1, 
2000  and  before  January  1,  2001.  subject 
to  the  provisions  of  §  413.86(d)(4) 
relating  to  calculating  a  proportional 
reduction  in  Medicare+Choice  direct 
GME  payments,  the  additional  payment 
amoimt  specified  in  paragraph  (c)  of  this 
section  is  calculated  according  to  the 
following  steps: 
***** 

(3)  Step  three.  Midtiply  the  ratio 
calculated  in  step  two  by  the 
Medicare+Choice  nursing  and  allied 
health  payment  "pool"  determined  in 
accordance  with  paragraph  (f)  of  this 
section  for  the  current  cidendar  year. 
The  residting  product  is  each  respective 
hospital's  additional  payment  amoimt. 
***** 

(e)  Calculating  the  additional 
payment  amount  for  portions  of  cost 
reporting  periods  occurring  on  or  after 
January  1,  2001.  For  portions  of  cost 
reporting  periods  ocauring  on  or  after 
January  1,  2001,  subject  to  the 
provisions  of  §  413.86(d)(4)  relating  to 
calculating  a  proportional  reduction  in 
Medicare+Choice  direct  GME  payments, 
the  additional  payment  amount 
specified  in  paragraph  (c)  of  this  section 
is  calaUated  according  to  the  following 
steps: 

(l)  Step  one.  Each  calendar  year, 
determine  for  each  eligible  hospital  the 
total— 

(i)  Medicare  payments  received  for 
approved  nursing  or  allied  health 
education  programs  based  on  data  from 
the  settled  cost  reports  for  the  period(s) 
ending  in  the  fiscal  year  that  is  2  years 
prior  to  the  current  calendar  year;  and 

(ii)  Inpatient  days  for  that  same  cost 
reporting  period. 


(iii)  Medicare+Choice  inpatient  days 
for  that  same  cost  reporting  period. 

(2)  Step  two.  Using  the  data  from  step 
one,  determine  the  ratio  of  the 
individual  hospital's  total  nursing  or 
allied  health  payments,  to  its  total 
inpatient  days.  Multiply  this  ratio  by  the 
hospital's  total  Medicare+Qioice 
inpatient  days. 

(3)  Step  three.  HCFA  will  determine, 
using  the  best  available  data,  for  all 
eligible  hospitals  the  total  of  all — 

(i)  Nursing  and  allied  health 
education  program  payments  made  to 
all  hospitals  for  all  cost  reporting 
periods  ending  in  the  fiscal  year  that  is 
2  years  prior  to  the  cmrent  calendar 
year; 

(ii)  hipatient  days  from  those  same 
cost  reporting  periods;  and 

(iii)  Medicare+Choice  inpatient  days 
for  those  same  cost  reporting  periods. 

(4)  Step  four.  Using  the  data  from  step 
three,  HCFA  will  determine  the  ratio  of 
the  total  of  all  nursing  and  allied  health 
education  program  payments  made  to 
all  hospitals  for  all  cost  reporting 
periods  ending  in  the  fiscal  year  that  is 
2  years  prior  to  the  cxuxent  calendar 
year,  to  the  total  of  all  inpatient  days 
from  those  same  cost  reporting  periods. 
HCFA  will  multiply  this  ratio  by  the 
total  of  all  Medicare+Choice  inpatient 
days  for  those  same  cost  reporting 
periods. 

(5)  Step  5.  Calculate  the  ratio  of  the 
product  determined  in  step  two  to  the 
product  determined  in  step  four. 

(6)  Step  6.  Multiply  the  ratio 
calculated  in  step  five  by  the  amount 
determined  in  accordance  with 
paragraph  (f)  of  this  section  for  the 
current  calendar  year.  The  resulting 
product  is  each  respective  hospital's 
additional  payment  amount. 
***** 

(f)  Calculation  of  the  payment  "pool." 
(1)  Subject  to  paragraph  (f)(3)  of  this 
section,  each  calendar  year,  HCFA  will 
calculate  a  Medicare+Choice  nursing 
and  allied  health  payment  "pool" 
according  to  the  following  steps: 


(i)*  *  * 

(ii)  Multiply  the  ratio  calculated  in 
paragraph  (f)(l)(i)  of  this  section  by 
projected  total  Medicare  nursing  and 
allied  health  education  reasonable  cost 
payments  made  to  all  hospitals  in  the 
cmrent  calendar  year. 

(2)  The  resulting  product  of  the  steps 
under  paragraphs  (f)(l)(i)  and  (f)(l)(ii)  of 
this  section  is  the  Medicare+Choice 
ninsing  and  allied  health  payment 
"pool"  for  the  current  calendar  year. 


PART  485— CONDITIONS  OF 
PARTICIPATION:  SPECIALIZED 
PROVIDERS 

D.  Part  485  is  amended  as  follows: 

1.  The  authority  citation  for  Fart  485 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  485.612  is  revised  to  read 
as  follows: 

§  485.61 2    Condition  of  participation: 
Compliance  with  hospital  requirements  at 
the  time  of  application. 

Except  for  recently  closed  facilities  as 
described  in  §  485.610(a)(2),  or  health 
clinics  or  health  centers  as  described  in 
§  485.610(a)(3),  the  facility  is  a  hospital 
that  has  a  provider  agreement  to 
participate  in  the  Medicare  program  as 
a  hospital  at  the  time  the  hospital 
applies  for  designation  as  a  CAH. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  March  28.  2001. 
Michael  McMullan, 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Dated:  April  18,  2001. 
Tommy  G.  Thompson. 
Secretary. 
[PR  Doc.  01-14732  Filed  6-12-01;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 

[Docket  No.  FR-4670-P-01] 
RtN  2577-AC28 

Section  8  Homeownership  Program; 
Dowitpayment  Assistance  Grants  and 
Streamlining  Amendments 

agency:  Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
implement  section  301  of  the  American 
Homeownership  and  Economic 
Opportunity  Act  of  2000.  Section  301 
amends  the  statute  authorizing  the 
"homeownership  option"  under  the 
Housing  Choice  Voucher  Program. 
Under  section  301.  a  Public  Housing 
Agency  (PHA)  may,  in  lieu  of  paying  a 
monthly  homeownership  assistance 
payment  on  behalf  of  a  family,  provide 
homeownership  assistance  for  the 
family  in  the  form  of  a  single  grant  to 
be  used  toward  the  downpayment 
required  in  connection  with  the 
purchase  of  the  home,  hnplementation 
of  these  downpayment  assistance  grants 
is  anticipated  for  Federal  Fiscal  Year 
2002.  In  addition  to  implementation  of 
section  301,  this  proposed  rule  also 
would  clarify  and  streamline  several 
regulatory  requirements  applicable  to 
both  downpayment  grants  and  monthly 
homeownership  assistance  payments 
provided  under  the  homeownership 
option. 

DATES:  Cbzmnents  Due  Date:  August  13, 
2001. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  cfece  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410-0500. 
Commimications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
commimication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  Room  4210, 
451  Seventh  Street,  SW,  Washington, 
DC  20410;  telephone  (202)  70a-O477. 
(This  is  not  a  toll-free  number.)  Hearing 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 


the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  12,  2000  (65  FR  55134). 
HUD  published  its  final  rule 
implementing  the  "homeownership 
option"  under  section  8(y)  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C. 
1437  et  seq.).  as  amended  by  section  555 
of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (title  V  of  the 
Fis<aJ  Year  1999  HUD  Appropriations 
Act;  Public  Law  105-276, 112  Stat. 
2461,  2518.  approved  October  21.  1998). 
Under  the  section  8(y)  homeownership 
option,  a  public  housing  agency  (PHA) 
may  choose  to  provide  monthly  tenant- 
based  assistance  to  an  eligible  family 
that  purchases  a  dwelling  unit  that  will 
be  occupied  by  the  family.  The 
September  12,  2000  final  rule 
implemented  the  section  8(y) 
homeownership  option  by  adding  a  new 
"special  housing  type"  under  subpart  M 
of  HUD's  regulations  for  the  Housing 
Choice  Voucher  Program  at  24  CFR  part 
982.  Subpart  M  describes  program 
requirements  for  alternatives  to  the 
basic  Housing  Choice  Voucher  program. 
The  regulations  for  the  homeownership 
option  are  located  in  §§  982.625- 
982.641  of  subpart  M. 

Section  301  of  the  American 
Homeownership  and  Economic 
Assistance  Act  of  2000  (Public  Law 
106-569. 114  Stat.  2944,  2952,  approved 
December  27,  2000)  amends  section  8(y) 
to  authorize  an  alternative  form  of 
assistance  under  the  homeownership 
option — assistance  in  the  form  of  a 
single  downpayment  assistance  grant. 
Under  section  301.  a  PHA  may,  in  lieu 
of  paying  a  monthly  homeownership 
assistance  payment  on  behalf  of  a 
family,  provide  homeownership 
assistance  for  the  family  in  the  form  of 
a  single  grant  to  be  used  toward  the 
downpayment  required  in  connection 
with  the  purchase  of  the  home. 

Implementation  of  these 
downpayment  assistance  grants  is 
anticipated  for  Federal  Fiscal  Year  2002. 

This  proposed  rule  would  amend 
HUD's  regulations  for  the 
homeownership  option  to  implement 
the  downpayment  assistance  authority 
provided  by  section  301.  In  addition  to 
the  implementation  of  section  301.  HUD 
proposes,  through  this  proposed  rule,  to 
clarify  and  streamline  several  regulatory 
requirements  applicable  to  both 
downpayment  grants  and  monthly 
homeownership  assistance  payments 
provided  under  the  homeownership 
option. 


n.  Implementation  of  Downpajrment 
Assistance  Grants 

A.  General 

This  proposed  rule  would  implement 
section  301  by  establishing  a  new 
§  982.643,  which  describes  the 
requirements  applicable  to 
downpayment  assistance  grants. 
Conforming  changes  would  also  be 
made  to  §  982.4  (which  establishes  the 
definitions  applicable  to  the  Housing 
Choice  Voucher  Program)  and  §  982.625 
(which  contains  general  requirements 
applicable  to  the  homeownership 
option). 

B.  Two  Types  of  Homeownership 
Assistance 

The  proposed  rule  provides  that  a 
PHA  may  provide  one  of  two  types  of 
homeownership  assistance  for  a  family: 

1.  Monthly  homeovraership  assistance 
payments;  or 

2.  A  single  downpayment  assistance 
grant. 

If  a  family  receives  a  downpayment 
assistance  grant,  a  PHA  may  not  make 
monthly  homeownership  assistance 
payments  for  the  family.  The  PHA  may 
choose  to  offer  either  or  both  forms  of 
homeownership  assistance  under  its 
program,  or  choose  not  to  offer  either 
form  of  assistance.  However,  the  PHA 
must  offer  either  form  of 
homeownership  assistance  if  necessary 
as  a  reasonable  acconmiodation  for  a 
person  with  disabilities  in  accordance 
with  §  982.60lCb){3).  Either  form  of 
homeownership  assistance  may  be  paid 
either  to  a  family,  or  to  a  mortgage 
lender  on  behalf  of  the  family. 

C.  Eligibility  for  Downpayment 
Assistance 

To  receive  a  downpayment  assistance 
grant,  the  proposed  rule  provides  that  a 
family  must  meet  all  of  the  eligibility 
requirements  for  participation  in  the 
homeownership  option.  In  addition,  the 
proposed  rule  provides  that  a  family 
must  already  have  been  receiving 
tenant-based  voucher  rental  assistance 
for  a  period  of  at  least  one-year  to 
receive  a  downpayment  grant.  The 
House  Committee  Report  on  the 
American  Homeownership  and 
Economic  Opportunity  Act  provides 
that  the  homeownership-related 
amendments  to  the  Housing  Choice 
Voucher  Program  are  intended  "to  assist 
those  currently  receiving  rental 
assistance  to  move  toward 
homeownership"  (see  H.R.  Rep.  No. 
553,  106th  Cong.,  2d.  Sess.  pt,  1,  at  60 
(2000))  (emphasis  added).  Restricting 
eligibility  to  families  already  receiving 
voucher  assistance  will  help  to  ensuj« 
that  downpayment  grants  are  used  to 
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further  the  Conferees'  objective  of 
helping  relatively  higher  income 
families  with  vouchers  move  "up  and 
out"  and  become  homeowners,  freeing 
up  vouchers  for  other  needy  renter 
families.  Restricting  eligibility  to  current 
program  participants  will  also  help  to 
minimize  duplication  with  other 
downpayment  programs  that  are 
designed  to  help  "new"  families  not 
currently  receiving  rental  assistance  and 
help  to  ensure  that  the  program  does  not 
unduly  reduce  the  availability  of  rental 
assistance. 

HUD  specifically  invites  public 
comment  on  whether  eligibility  for 
downpayment  assistance  grants  should 
be  limited  in  another  way  or  expanded 
and.  if  so,  how.  All  public  conunents 
will  be  considered  in  the  development 
of  the  final  rule. 

D.  Applicability  of  Other 
Homeownership  Option  Requirements 

Proposed  §  982.625(e)(4)  and  (e)(6) 
would  specify  those  regulatory 
requirements  applicable  to  the  basic 
homeownership  option  that  would 
apply  to  downpayment  assistance 
grants.  A  downpayment  grant  is  a  one- 
time assistance  pa5Tnent.  Accordingly, 
those  regulatory  provisions  that 
establish  ongoing  homeownership 
assistance  requirements  or  procedures 
would  not  apply  to  downpayment 
assistance  grants  (in  general,  §§  982.633 
through  982.641).  With  the  exception  of 
those  requirements  specifically  noted  in 
proposed  §  982.625(e)(4)  and  (e)(6),  all 
requirements  applicable  to  the  Housing 
Choice  Voucher  program  apply  to 
downpayment  assistance  grants. 

E.  Maximum  Downpayment  Grant 
Section  301  provides  that  the 

maximum  downpayment  grant  "may 
not  exceed  the  amount  that  is  equal  to 
the  sum  of  the  assistance  payments  that 
would  be  made  during  the  first  year  of 
assistance  on  behalf  of  the  family,  based 
on  the  income  of  the  family  at  the  time 
the  grant  is  to  be  made."  Under 
§  982.635(a),  the  monthly 
homeownership  assistance  payment 
paid  by  the  PHA  on  behalf  of  the  family 
is  equal  to  the  lower  of  (1)  the  payment 
standard  minus  the  total  tenant 
payment,  or  (2)  the  family's  monthly 
homeownership  expenses  minus  the 
total  tenant  payment.  The  proposed  rule 
provides  that  the  maximum  amount  of 
the  downpayment  grant  will  be 
calculated  using  only  the  first  prong  of 
the  test  described  in  §  982.635(a). 
Specifically,  proposed  §  982.643(b) 
provides  that  a  downpayment  assistance 
grant  may  riot  exceed  twelve  times  the 
payment  standard  minus  the  total  tenant 
payment  (as  calculated  in  accordance 


with  S  5.628).  Homeownership  expenses 
will  not  be  considered  in  making  this 
determination. 

The  statutory  language  of  section  301 
does  not  require  that  homeownership 
expenses  be  considered  in  determining 
the  maximum  grant  amoimt.  As  noted 
earlier  in  this  preamble,  section  301 
provides  that  the  maximiun 
downpayment  grant  must  be  calculated 
based  on  the  family's  income  "at  the 
time  the  grant  is  to  be  made."  However, 
many  homeownership  expenses  (such 
as  principal  and  interest  on  initial 
mortgage  debt,  the  amount  of  real  estate 
taxes,  and  the  costs  of  major  repairs  and 
replacements)  cannot  be  estimated  until 
after  the  family  has  contracted  to 
purchase  the  home.  Since  the  family  is 
approved  for  downpayment  assistance 
before  it  enters  into  the  contract  of  sale, 
actual  homeownership  expenses  is 
unknown  and.  therefore,  cannot  be 
calailated  "at  the  time  the  grant  is  to  be 
made." 

Requiring  the  inclusion  of 
homeownership  expenses  in  the 
calculation  of  the  maximum  grant 
amount  might  also  adversely  affiect  the 
family's  ability  to  obtain  suitable 
financing,  and  imduly  complicate 
program  administration.  The  actual 
amount  of  homeownership  expenses  is 
not  known  at  the  time  the  family  applies 
for  financing.  Lenders  will  be  reluctant 
to  provide  a  mortgage  loan  without 
knowing  the  actual  amount  that  the 
family  will  have  available  for  the 
downpayment.  Further,  HUD  expects 
that,  in  the  majority  of  cases, 
homeownership  expenses  will  exceed 
the  payment  standard.  Accordingly,  it  is 
likely  that  the  maximum  grant  amount 
for  a  family  will  ultimately  be  based  on 
the  payment  standard,  regardless  of 
whether  homeownership  expenses  are 
also  factored  into  the  calculation. 

In  the  case  of  a  family  that  purchases 
a  home  outside  of  the  initial  PHA's 
jurisdiction,  the  maximum 
downpayment  grant  shall  be  calculated 
using  the  receiving  PHA  payment 
standard  and  policies. 

F.  Payment  and  Use  of  Downpayment 
Grant 

The  proposed  rule  provides  that  the 
downpayment  assistance  grant  must  be 
paid  at  the  closing  of  the  family's 
purchase  of  the  home.  The 
downpayment  assistance  grant  must  be 
applied  toward  the  purchase  price  of  the 
home.  No  amount  of  the  downpayment 
grant  may  be  used  for  payment  of  other 
fees  and  charges  related  to  the 
acquisition  of  the  home  (such  as  closing 
costs). 


G.  Administrative  Pee 

For  each  downpayment  assistance 
grant  made  by  the  PHA.  HUD  would  pay 
the  PHA  a  one-time  administrative  fee 
in  accordance  with  §  982.152. 
Specifically,  the  administrative  fee  for 
downpayment  assistance  would  be 
treated  as  an  "extraordinary  cost"  under 
§982.152(a)(l)(iii)(C).The 
administrative  fee  would  be  established 
through  HUD  field  notice,  in  accordance 
with  the  existing  procedures  for  the 
establishment  of  such  fees.  HUD 
proposes  that  the  administrative  fee  for 
downpayment  assistance  initially  be  set 
at  $250. 

H.  Renewal  of  Vouchers 

When  issuing  a  voucher  used  for  a 
downpayment  assistance  grant  to  a 
family,  the  PHA  should  consider  the 
amount  of  available  reserves.  In 
calculating  the  per-unit  costs  for 
purposes  of  voucher  renewal  funding, 
downpa)rment  assistance  shall  not  be 
counted. 

m.  Streamlining  and  Qariiyiiig 
Amendments  to  Homeownership 
Option 

A.  Minimum  Income  Requirement 

Section  8(y)  of  the  United  States 
Housing  Act  of  1937,  provides  that  a 
family  may  not  receive  homeownership 
assistance  tinless  the  family 
demonstrates  that  gross  monthly  income 
is  at  least  two  times  the  voucher 
"pa)rment  standard"  or  an  "other 
amount"  established  by  the  Secretary 
(section  8(y)(l)(B),  42  U.S.C. 
1437{y)(l)(B)).  HUD  has  implemented 
the  statutory  minimum  income 
requirements  at  §  982.627(c)(1). 
Specifically,  the  regulation  currently 
provides  for  a  uniform  national 
minimum  income  requirement  that  is 
equal  to  2,000  hours  of  annual  full-time 
work  at  the  Federal  minimum  wage. 

Some  PHAs  have  expressed  a  concern 
that  the  current  minimum  income  is  too 
low  for  their  area  and  that  few,  if  any. 
families  with  incomes  that  low  would 
qualify  for  a  mortgage.  These  PHAs 
argue  that  this  unrealistically  raises  the 
expectations  of  many  families  and 
results  in  an  unnecessary  administrative 
burden  for  PHAs  who  must  process  a 
large  number  of  applications  that  have 
no  realistic  chance  of  leading  to 
homeownership.  On  the  other  hand. 
HUD  wants  to  make  sure  that  PHA- 
specific  income  limits  do  not  prevent 
use  of  the  homeownership  option  by 
families  who  can  qualify  for  a  mortgage 
from  a  reputable  lending  institution. 

To  balance  these  respective  concerns, 
this  proposed  rule  would  provide  PHAs 
with  the  flexibility  to  establish  a 
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minitniim  income  requirement  that  is 
higher  than  the  standard  described  in 
§  982.627(c)(1),  based  on  factors  such  as 
housing  costs  and  the  practices  of 
participating  lenders.  However,  a  family 
that  does  not  meet  the  higher  standard 
established  by  the  PHA  shall  be 
considered  to  satisfy  the  minimum 
income  requirement  if  the  family:  (1) 
Meets  the  HUD-established  standard; 
and  (2)  has  been  pre-qualified  or  pre- 
approved  for  financing.  The  pre- 
qualified  or  pre-approved  financing 
must  meet  any  PHA  established 
requirements  for  financing  the  purchase 
of  the  home  (including  qiialifications  of 
lenders  and  terms  of  financing).  Further, 
the  pre-qualified  or  pre-approved 
financing  amount  must  be  sufficient  to 
piuchase  decent,  safe,  and  sanitary 
housing  of  a  modest  nature  in  the  PHA's 
jurisdiction. 

B.  Eligibility  of  Units  Not  Yet  Under 
Construction 

The  homeownership  option 
regulations  at  §  982.628(a)(2)  provide 
that  a  home  is  eligible  for  purchase 
under  the  homeownership  option  if,  at 
the  time  the  PHA  determines  that  the 
family  is  eligible  to  purchase  the  home 
with  homeownership  assistance,  the 
home  is  either  existing  or  under 
construction.  Under  the  existing 
regulations,  homeownership  assistance 
may  not  be  provided  for  the  purchase  of 
a  unit  that  is  not  yet  under  construction. 
However,  HUD  has  become  aware  of 
concerns  that  this  restriction  may  limit 
the  participation  in  the  homeownership 
option  of  families  that  also  participate 
in  certain  other  Federal  homeownership 
programs.  (For  instance,  the  Rural 
Housing  Service  Mutual  Self-Help 
Housing  Loan  program  requires  the 
family  to  assist  in  the  construction  of 
the  unit.  Typically,  imder  these  "sweat 
equity"  homeownership  programs,  the 
family  must  commit  to  piuchase  the 
unit  before  construction  of  the  home 
begins.)  To  address  these  concerns,  and 
increase  participation  in  the 
homeownership  option,  HUD  is 
considering  the  feasibility  of  expanding 
the  list  of  eligible  units  at  the  final  rule 
stage  to  include  certain  new  homes  not 
yet  under  construction.  However,  there 
are  several  issues  that  will  need  to  be 
considered  before  implementation  of 
such  a  change — including  whether  HUD 
may  provide  homeownership  assistance 
for  the  purchase  of  these  units  in  a 
manner  that  is  consistent  with  the 
statutory  environmental  review 
requirements  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321)  and  related  Federal  authorities, 
and  does  not  impose  an  undue 
administrative  burden.  HUD  anticipates 


that  these  issues  will  be  resolved  by  the 
final  rule  stage  and  that  the  final  rule 
will  reflect  whether  expansion  of 
eligibility  is  feasible  or  not. 

C.  Eligibility  of  Manufactured  Homes 

As  noted,  §  982.628  describes  the 
units  eligible  for  piut:hase  imder  the 
homeownership  option.  Although 
manufactured  bousing  is  not 
specifically  mentioned  in  §  982.628,  the 
preamble  to  HUD's  September  12,  2000 
final  rule  made  clear  that  a 
manufactiued  home  and  the  real 
property  upon  which  the  manufactured 
home  sits  are  eligible  for  purchase 
under  the  homeownership  option  (see 
65  FR  55134  at  55147,  first  column).  For 
purposes  of  clarity,  this  proposed  rule 
would  amend  §  982.628  to  explicitly 
reference  the  eligibility  of  manufactured 
homes.  The  proposed  rule  would  also 
authorize  the  provision  of 
homeownership  assistance  for  the 
purchase  of  a  manufactured  home 
where  the  family  will  not  own  fee  title 
to  the  real  property  on  which  the  home 
is  located  in  certabi  circimistances. 
However,  the  manufactured  home  must 
have  a  permanent  foundation.  Further, 
the  family  must  have  the  right  to  occupy 
the  maniifactured  home  site  for  a  period 
of  at  least  thirty  years. 

D.  Removal  of  Recapture  Provisions 

The  homeownership  option 
regulations  at  §  982.640  provide  for  the 
recapture  of  a  percentage  of  the 
homeownership  assistance  provided  to 
the  family  upon  the  sale  of  refinancing 
of  the  home.  The  recapture  provisions 
were  included  in  the  regulation  to 
protect  program  integrity  by  preventing 
windfalls  to  individual  families  and 
program  abuses.  PHAs,  lenders,  and 
other  potential  program  participants, 
however,  have  expressed  concerns  that 
the  recapture  provisions  are  not  an 
important  safeguard  given  the  structure 
and  likely  use  of  this  subsidy  program, 
will  unduly  complicate  administration 
of  the  homeownership  option,  and  will 
discourage  participation  in  the 
homeownership  option  by  PHAs, 
lenders  and  families.  Accordingly,  HUD 
has  determined  that  removal  of  the 
recapture  provisions  is  appropriate. 

IV.  Findings  and  Certificatioiis 

Regulatory  Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action"  as  defined  in  section  3(f)  of  the 
Order  (although  not  an  economically 
significant  regulatory  action  under  the 


Order).  Any  changes  made  to  the  rule  as 
a  result  of  Uiat  review  are  identified  in 
the  docket  file,  which  is  available  for 
public  inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
Unfunded  Mandates  Reform  Act  of 
1995. 

Environmental  Impact 

A  Finding  of  No  Significant  hnpact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  between  the  hours  of 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Coxmsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  (the  RFA),  has  reviewed  and 
approved  this  proposed  rule  and  in  so 
doing  certifies  that  this  nUe  vtrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  reasons  for  HUD's  determination 
are  as  follows: 

(1)  A  Substantial  Number  of  Small 
Entities  Will  Not  be  Affected.  The 
proposed  rule  is  exclusively  concerned 
with  public  housing  agencies  that 
administer  tenant-based  housing 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937.  Specifically, 
the  proposed  rule  would  implement  an 
alternative  to  the  basic  homeownership 
option  under  which  a  PHA  may  elect  to 
provide  a  one-time  downpayment 
assistance  grant  to  eligible  families.  The 
proposed  rule  would  also  make  several 
clarifying  and  streamlining  amendments 
to  the  regulations  governing  basic 
homeownership  voucher  assistance, 
which  is  also  administered  by  PHAs. 
Under  the  definition  of  "small 
governmental  jurisdiction"  in  section 
601(5)  of  the  RFA,  the  provisions  of  the 
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RFA  are  applicable  oidy  to  those  few 
PHAs  that  are  part  of  a  political 
jurisdiction  with  a  population  of  under 
50,000  persons.  The  number  of  entities 
potentially  affected  by  this  rule  is 
therefore  not  substantial. 

(2)  No  Significant  Economic  Impact. 
The  proposed  rule  would  not  change  the 
amount  of  funding  available  under  the 
Housing  Choice  Voucher  Program. 
Accordingly,  the  economic  impact  of 
this  rule  will  not  be  significant,  and  it 
will  not  affect  a  substantial  number  of 
small  entities. 

Notwithstanding  HUD's 
determination  that  this  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
HUD  specifically  invites  conunents 
regarding  any  less  burdensome        ~ 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 
Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 

•^   State  and  local  governments  and  is  not 
required  by  statute,  or  the  rule  preempts 

{     State  law,  imless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  is  exclusively  concerned 
with  homeownership  voucher 
assistance.  This  proposed  rule  does  not 
have  federalism  implications  and  does 
not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Catalog  of  Domestic  Assistance  Number 

The  Catalog  of  Domestic  Assistance 
Niunber  for  the  Housing  Choice 
I  j  Voucher  Program  is  14.871, 

List  of  Subjects  in  24  CFR  Part  982 

Grant  programs — housing  and 
community  development,  Housing,  Rent 
subsidies,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  HUD  proposes  to 
amend  24  CFR  part  982  as  follows: 

PART  982— SECTION  8  TENANT- 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  982  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  In  §  982.4(b),  add  the  definition  of 
"Downpayment  assistance  granf  in 
alphabetical  order,  and  revise  the 


definition  of  "Homeownership 
assistance"  to  read  as  follows: 

§982.4    DeflnltkMM. 

***** 

(b)*  •  • 

Downpayment  assistance  grant.  A 
form  of  homeownership  assistance  in 
the  homeownership  option:  A  single 
downpayment  assistance  grant  for  the 
family.  Lf  a  family  receives  a 
downpajnment  assistance  grant,  a  PHA 
may  not  make  homeownership 
assistance  payments  for  the  family.  A 
downpayment  assistance  grant  is 
applied  to  the  downpajrment  for 
purchase  of  the  home. 
***** 

Homeownership  assistance. 
Assistance  for  a  family  under  the 
homeownership  option.  There  are  two 
alternative  and  mutually  exclusive 
forms  of  homeownership  assistance  by  a 
PHA  for  a  family:  monthly 
homeownership  assistance  pajrments,  or 
a  single  downpayment  assistance  grant. 
Either  form  of  homeownership 
assistance  may  be  paid  to  the  family,  or 
to  a  mortgage  lender  on  behalf  of  the 
family. 
***** 

3.  Add  §  982.625(e)  to  read  as  follows: 


§982.625 
Qaneral. 


Homeownership  optkm: 


(e)  Two  types  of  homeownership 
assistance.  (1)  A  PHA  may  provide  one 
of  two  types  of  homeownership 
assistance  for  a  family: 

(i)  Monthly  homeownership 
assistance  pajmients;  or 

(ii)  A  single  downpajrment  assistance 
grant. 

(2)  The  PHA  may  choose  to  offer 
either  or  both  forms  of  homeownership 
assistance  under  its  program,  or  choose 
not  to  offer  either  form  of  assistance. 
However,  the  PHA  must  offer  either 
form  of  homeownership  assistance  if 
necessary  as  a  reasonable 
accommodation  for  a  person  with 
disabilities  in  accordance  with 

§  982.601(b)(3)). 

(3)  Paragraphs  (e)(4),  (e)(5),  and  (e)(6) 
of  this  section  specify  what  regulatory 
provisions  (under  the  heading 
"homeownership  option")  are 
applicable  to  either  or  both  forms  of 
homeownership  assistance  (except  as 
otherwise  specifically  provided): 

(4)  Common  provisions  that  apply  to 
both  forms  of  homeownership 
assistance: 

(i)  Section  982.625  (General): 

(ii)  Section  982.626  (Initial 
requirements); 

(iii)  Section  982.627  (Eligibility 
requirements  for  families); 


(iv)  Section  982.628  (Eligible  units); 

(v)  Section  982.629  (Additional  PHA 
requirements  for  family  search  and 
purchase); 

(vi)  Section  982.630  (Homeownership 
counseling); 

(vii)  Section  982.631  (Home 
inspections  and  contract  of  sale); 

(viii)  Section  982.632  (Financing 
purchase  of  home;  affordability  of 
purchase); 

(ix)  Section  982.636  (Portability) 
(However,  paragraphs  (a)  and  {e)of 
§  982.636  do  not  apply  to  downpayment 
assistance  grants);  and 

(x)  Section -982.641  (Applicability  of 
other  requirements). 

(5)  Provisions  that  apply  to 
homeownership  assistance  in  the  form 
of  monthly  housing  assistance 
payments: 

(i)  Section  982.633  (Continued 
assistance  requirements;  family 
obligations); 

(ii)  Section  982.634  (Maximum  term 
of  homeownership  assistance); 

(iii)  Section  982.635  (Amount  and 
distribution  of  monthly  homeownership 
assistance  payment); 

(iv)  Section  982.637  (Move  with 
continued  tenant-based  assistance); 

(v)  Section  982.638  (Denial  or 
termination  of  assistance  for  family); 
and 

(vi)  Section  982.639  (Administrative 
fees). 

(6)  Provision  that  applies  to 
homeownership  assistance  in  the  form 
of  a  downpayment  assistance  grant: 
Section  982.643  (Downpayment 
assistance  grants). 

4.  Revise  §  982.627(c)(3)  to  read  as 
follows: 

§982.627    Homeownarshlp  option: 
Eligibility  raquirenMnts  for  famillaa. 

*        *        •        »        » 

(c)*  *  * 

(3)  A  PHA  may  establish  a  mininnim 
income  requirement  that  is  higher  than 
the  Federal  minimum  wage  multiplied 
by  2,000  hours,  based  on  factors  such  as 
housing  costs  and  the  practices  of 
participating  lenders.  However,  a  family 
that  does  not  meet  the  higher  standard 
established  by  the  PHA  shall  be 
considered  to  satisfy  the  Tninimnm 
income  requirement  if: 

(i)  The  family  meets  the  minimnin 
income  requirement  as  described  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section; 

(ii)  The  family  demonstrates  that  it 
has  been  pre-qualified  or  pre-approved 
for  financing; 

(iii)  The  pre-qualified  or  pre-approved 
financing  meets  any  PHA  estabUshed 
requirements  under  §  982.632  for 
financing  the  purchase  of  the  home 
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(including  qualifications  of  lenders  and 
terms  of  financing);  and 

(iv)  The  pre-qualified  or  pre-approved 
financing  amount  is  sufficient  to 
purchase  decent,  safe,  and  sanitary 
housing  of  a  modest  nature  in  the  PHA's 
jxuisdiction. 
***** 

5.  Amend  §  982.628  as  follows: 

a.  Revise  paragraph  (a)(3); 

b.  Redesignate  paragraph  (b)  as 
paragraph  (c);  and 

c.  Add  new  paragraph  (b)  to  read  as 
follows. 

§  982.628    Homeowmership  option:  Eligible 
units. 

(a)*  *  * 

(3)  The  unit  is  either  a  one  unit 
property  (including  a  manufactxued 
home)  or  a  single  dwelling  unit  in  a 
cooperative  or  condominium. 
***** 

(b)  Purchase  of  manufactured  home 
where  family  will  not  own  real  property. 
Homeownership  assistance  may  be 
provided  for  the  purchase  of  a 
manufactured  home  where  the  family 
will  not  own  fee  title  to  the  real 
property  on  which  the  home  is  located, 
but  only  if: 


(1)  The  manufactiued  home  is  located 
on  a  permanent  foundation;  and 

(2)  The  family  has  the  right  to  occupy 
the  manufactured  home  site  for  at  least 
thirty  years. 
***** 

6.  In  §  982.635(e),  revise  the  first 
sentence  to  read  as  follows: 

§  982.635  Homeownership  option:  Amount 
and  distribution  of  monthly  homeownership 
assistance  payment 

***** 

(e)  Automatic  termination  of 
homeownership  assistance. 
Homeovvmership  assistance  for  a  family 
terminates  automatically  180  calendar 
days  after  the  last  homeownership 
assistance  payment  on  behalf  of  the 
family.  *  *  * 

7.  Remove  §  982.640. 

8.  Add  §  982.643  to  read  as  follows: 

§982.643    Homeownership  option: 
Downpayment  assistance  grants. 

(a)  General.  (1)  A  PHA  may  provide 
homeownership  assistance  for  the 
family  in  the  form  of  a  single  grant  to 
be  applied  toward  the  downpayment 
required  in  connection  with  the 
piut:hase  of  the  home. 

(2)  The  family  must  have  already  been 
receiving  Section  8  tenant-based  rental 


assistance  for  a  period  of  at  least  one 
year  to  receive  a  downpajrment 
assistance  grant  under  this  section. 
(3)  A  member  of  a  family  that  has 
received  a  downpayment  assistance 
grant  may  not  receive  monthly 
homeownership  assistance  payments 
from  any  PHA.  A  member  of  a  family 
that  has  received  homeownership 
assistance  payments  may  not  receive  a 
downpayment  assistance  grant  from  any 
PHA. 

(b)  Maximum  downpayment  grant.  A 
dovtmpayment  assistance  grant  may  not 
exceed  twelve  times  the  payment 
standard  minus  the  total  tenant 
payment. 

(c)  Payment  of  downpayment  grant. 
The  downpayment  assistance  grant  shall 
be  paid  at  the  closing  of  the  family's 
purchase  of  the  home. 

(d)  Administrative  fee.  For  each 
dovmpayment  assistance  grant  made  by 
the  PHA,  HUD  will  pay  the  PHA  a  one- 
time administrative  fee  in  accordance 
with§982.152(a)(l)(iii). 

Dated:  May  23,  2001. 
Mel  Martinez, 
Secretary. 
(FR  Doc.  01-14882  Filed  &-12-01;  8:45  am) 
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Presidential  Documents 


Prodamatioii  7450  of  June  11,  2001 
Great  Outdoors  Week,  2001 


By  the  President  of  the  United  SUtes  of  America 

A  Proclamation        -  -- 

During  Great  Outdoors  Week,  our  Nation  celebrates  the  beauty  and  majesty 
of  the  great  outdoors.  This  occasion  allows  Americans  to  rettect  on  the 
role  our  parks,  forests,  wildlife  refuges,  recreation  areas,  and  other  public 
lands  and  waters  play  in  our  Uves.  We  also  acknowledge  how  this  wonderful 
shared  legacy  would  not  be  possible  without  our  strong  tradition  of  natural 
resource  conservation. 

No  other  country  boasts  more  extraordinary  or  more  diverse  options  for 
recreation.  Our  Nation's  federally  managed  lands  account  for  nearly  one 
in  every  three  acres  and,  together  with  our  Nation's  waters,  provide  visitors 
with  almost  2  billion  opportunities  for  recreation  annually.  Eight  of  ten 
Americans  participate  at  least  monthly  in  outdoor  recreation,  and  we  may 
choose  to  challenge  ourselves  through  demanding  activities  like  mountain 
climbing  or  river  rafting.  Enjoying  the  outdoors  also  can  be  as  tranquil 
as  birdwatching  or  viewing  a  golden  sunset  from  a  campsite.  These  experi- 
ences leave  us  with  wonderful  memories  of  time  shared  with  family  and 
friends,  provide  opportunities  for  improving  our  health,  and  expose  us  to 
the  wonders  of  nature. 

Recognizing  that  most  Americans  enjoy  the  outdoors  by  visiting  Federal. 
State,  or  local  sites,  my  budget  proposes  to  fully  fund  the  Land  and  Water 
ConservaUon  Fund  at  $900  milhon  for  Fiscal  Year  2002.  Half  of  the  Fund 
will  go  toward  grants  to  support  State  and  local  conservation  and  outdoor 
recreation  efforts.  My  National  Parks  Legacy  Project  pledges  to  secure  $4.9 
billion  to  help  ensure  that  our  national  parks  are  properly  maintained  and 
enhanced,  hi  addition.  I  have  directed  the  Department  of  the  Interior  to 
prepare  an  annual  report  describing  the  condition  of  our  parks  and  offering 
specific  recommendations  to  improve  them. 

During  Great  Outdoors  Week,  we  also  honor  Americans  who  volunteer  their 
time  to  restore  and  safeguard  these  national  treasures.  These  generous  indi- 
viduals collectively  contribute  millions  of  hours  to  clean  shorelines  and 
waterways,  maintain  trails  and  campsites,  staff  interpretive  centers,  and 
perform  other  important  tasks.  Their  efforts  help  ensure  the  continued  vitality 
of  our  precious  natural  areas  and  enhance  the  quality  of  life  for  all  Americans. 

NOW.  THEREFORE.  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  ConsUtution 
and  laws  of  the  United  States,  do  hereby  proclaim  June  10-16.  2001.  as 
Great  Outdoors  Week.  I  call  upon  the  people  of  the  United  States  to  observe 
this  week  with  appropriate  ceremonies  and  activities  and  to  participate 
in  safe  and  wholesome  outdoor  recreation. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eleventh  day 
of  Jvme,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-fifth. 
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RULES  GOING  INTO 
EFFECT  JUNE  13,  2001 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Acidified  soldium  chlorite 
solutions;  published  6-13- 
01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Hospital  inpatient  payments 
and  graduate  medical 
education  rates  and  costs; 
Benefits  Improvenrtent  and 
Protection  Act  ol  2000 
provisions;  published  6- 
13-01 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Citizenship: 
Children  bom  outside  of  the 
United  States;  certification; 
published  6-13-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Organization,  functions,  and 
auttK>rity  delegations: 
Director,  Division  of  Market 

Regulation;  published  6- 

13-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tobacco  inspection: 
Permissive  inspection  and 
certification;  fees  and 
ctuirges;  comnrients  due 
by  6-22-01;  published  5- 
23-01 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Cattle  fix>m  Australia  and 
New  Zealand;  testing 
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exemption;  comments  due 
by  6-19-01;  published  4- 
20-01 

Hearing;  comments  due 
by  6-19-01;  published 
6-4-01 

Cattle,  imported; 
tuberculosis  testing 
requirements;  comments 
due  by  6-19-01;  published 
4-20-01 

Horses  from  Iceland; 
exemption  from  dourine, 
glanders,  equine 
piroplasmosts,  and  equine 
infectious  anemia  testing 
during  quarantine  period; 
comments  due  by  6-18- 
01;  published  4-18-01 
Plant-related  quarantine. 

domestic: 

Kamal  bunt;  comments  due 
by  6-19-01;  published  4- 
20-01 

Plant-related  quarantine, 
foreign: 

Artificially  dwarfed  plants; 
importation;  comments 
due  by  6-19-01;  published 
4-20-01 

Unshu  oranges  from  Japan; 
comments  due  by  6-18- 
01;  published  4-18-01 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  and 
telecommunications  loans: 
Audits;  management  letter 
requirements;  comments 
due  by  6-20^1;  published 
5-21-01 
Generally  Accepted 
Govemment  Auditing 
Standards;  amendments; 
comments  due  by  6-20- 
01;  published  5-21-01 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations- 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northem  Mariana 
Islands;  comn'^ents  due 
by  6-22-01;  published 
5-23-01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 
Alaska  groundfish; 
Steller  sea  lion 


protection  measures: 
comments  due  by  6-22- 
01;  published  5-15-01 
Magnuson-Stevens  Act 
provisions — 

Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  6-19-01; 
published  6-4-01 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  6-19- 
01 ;  published  5-30-01 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  Futures 
Modemization  Act; 
implementation: 
Securities  brokers  or 
dealers;  registration  as    — 
futures  commisskMi 
merctiant  or  introducing 
broker;  comments  due  by 
6-18-01;  published  5-17- 
01 
Securities: 
Maricet  capitaiizatkxi  and 
dollar  value  of  average 
daily  trading  volume, 
mettwd  of  determining; 
narrow-based  security 
index  definition 
applk^tion;  comments  due 
by  6-18-01;  published  5- 
17-01 

ENERGY  DEPARTMENT 

Research  misconduct;  Federal 
polk:y;  agency 
implementation;  meetings; 
comments  due  by  6-20-01; 
published  4-18-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
West  Virginia;  comments 

due  by  6-22-01 ;  published 

5-23-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizorta;  comments  due  by 

6-20-01;  published  5-21- 

01 

Delaware;  comments  due  by 
6-18-01;  published  5-17- 
01 

Kentucky  and  Indiana; 
comments  due  l>y  6-18- 
01;  published  5-17-01 

Maryland;  comments  due  by 
6-21-01;  published  5-22- 
01 

Pennsylvania;  comments 
due  by  6-20-01;  published 
5-21-01 


Air  quality  impten>entation 
plans;  VAVapproval  and 
promulgation,  vanous 
States;  air  quality  plarming 
purposes;  designatkxi  of 
areas: 

Califomia;  comntents  due  t>y 
6-18-01;  published  5-18- 
01 
Hazardous  waste  management 
system: 

Hazardous  waste  manifest 
system  modification; 
comments  due  by  6-21- 
01;  published  5-22-01 
Superfund  program: 
National  oil  and  hazardous 
substances  contingertcy 
plan- 
National  prkxities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  (Xtorities  Kst 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
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by  6-21-01;  published 
5-22-01 
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by  6-21-01;  published 
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5-22-01 
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update;  comments  due 
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5-22-01 
National  priorities  list 
update:  comments  due 
by  6-21-01;  pubkshed 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Tariffs — 
Competitive  toca\ 
exchange  carriers; 
access  charge  reform; 
comments  due  by  6-20- 
01;  published  5-21-01 
Radk}  stations;  table  of 
assignments: 

Fk>rida;  comntents  due  by 
6-18-01;  published  5-15- 
01 
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due  by  6-18-01;  published 
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FEDERAL  MARITIME 
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Alternative  dispute 
resolution;  comments  due 
by  6-20-01 ;  published  5- 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  dmgs  and  biological 
products: 

Prescription  dojg  products; 
labeling  requirements; 
comments  due  by  6-22- 
01;  published  3-30-01 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Low  income  housing: 
Housing  assistance 
payments  (Section  8) — 
Temporary  Assistance  for 
^4eedy  Families 
Program;  annual  income 
requirements;  comnrients 
due  by  6-19-01; 
published  4-20-01 
INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Swvice 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Yellow-billed  cuckoo; 
comments  due  by  6-20- 
01;  published  6-5-01 
INTERIOR  DEPARTMENT 
Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islarxls.  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  6-22-01;  published 
5-23-01 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures: 


Transfers  and  licenses 
covering  extended 
renewal  term;  notices  of 
termination;  comments 
due  by  6-18-01;  published 
5-3-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Marltet  capitalization  and 
dollar  value  of  average 
daily  trading  volume, 
method  of  determining; 
narrow-based  security 
index  definition 
application;  comments  due 
by  6-18-01;  published  5- 
17-01 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 
San  Diego  Bay,  CA; 
security  zone;  comments 
due  by  6-21-01;  published 
4-23-01 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Bell;  comnwnts  due  by  6- 

18-01;  published  4-18-01 
Boeing;  comments  due  by 

6-19-01;  published  4-20- 

01 
Bombardier;  comments  due 

by  6-22-01 ;  published  5- 

23-01 
Raytheon;  comments  due  by 

6-18-01;  published  5-4-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Accessittle  pedestrian 
signals;  supporting 
information  and 


guidance;  comments 
due  by  6-18-01; 
published  5-17-01 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
Inflation  adjustment; 
comments  due  by  6-18-01; 
published  5-18-01 
TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Rrsamts  Bureau 
Alcoholic  beverages: 
Wine;  lat>eling  and 
advertising — 

Counoise  and  St.  Laurent; 
new  grape  variety 
nan)es;  comments  due 
by  6-18-01;  publislied 
4-17-01 

TREASURY  DEPARTMENT 
Customs  Servics 

Articles  conditionally  free, 
subject  to  reduced  rates, 
etc.: 

Wool  products;  limited 
refund  of  duties; 
comments  due  by  6-22- 
01;  published  4-23-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Benefits  entitlement,  written 
and  oral  information  or 
statements  affecting; 
comments  due  by  6-19- 
01 ;  published  4-20-01 

LIST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Senrtce)  on  202-523- 
6641.  This  list  is  also 


available  online  at  http:// 
www.nara.gov/fedreg. 

The  text  of  laws  Is  not 
published  in  the  Fsdaral 
Register  txjt  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1836/P.L  107-16 

Economic  Growth  and  Tax 
Relief  Reconciliation  Act  of 
2001  (June  7.  2001;  115  StaL 
38) 

Last  List  June  8,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  http:// 
hydra.gsa.gov/archlves/ 
publaws-l.html  or  send  E-mail 
to  listservOllstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


t:  This  sen/ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
availat>le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
32358 

Children  and  Families  Administration 

NOTICES 
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See  Army  Department 
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■nue  3— 

The  President 


Notice  of  June  11,  2001 

Continuation  of  Emergency  With  Respect  to  Property  of  the 
Russian  Federation  Relating  to  the  Disposition  of  Highly 
Enriched  Uranium  Extracted  From  Nuclear  Weapons 


On  June  21,  2000,  President  Clinton  issued  Executive  Order  13159  (the 
"Order")  blocking  property  and  interests  in  property  of  the  Government 
of  the  Russian  Federation  that  are  in  the  United  States,  that  hereafter  come 
within  the  United  States,  or  that  are  or  hereinafter  come  within  the  possession 
or  control  of  U.S.  persons  that  are  directly  related  to  the  implementation 
of  the  Agreement  Between  the  Government  of  the  United  States  of  America 
and  the  Government  of  the  Russian  Federation  concerning  the  disposition 
of  highly  enriched  uranium  extracted  from  nucleeir  weapons,  dated  February 
18, 1993,  and  related  contracts  and  agreements  (collectively,  the  "HEU  Agree- 
ments"). The  HEU  Agreements  allow  for  the  downblending  of  highly  enriched 
uranium  derived  from  nuclear  weapons  to  low  enriched  uranium  for  peaceful 
commercial  purposes.  The  Order  invoked  the  authority,  inter  alia,  of  the 
International  Emergency  Economic  Powers  Act,  50  U.S.C.  1701  et  seq.,  and 
declared  a  national  emergency  to  deal  with  the  threat  to  the  national  security 
and  foreign  policy  of  the  United  States  posed  by  the  risk  of  nuclear  prolifera- 
tion created  by  the  accumulation  of  a  large  volume  of  weapons-usable  fissile 
material  in  the  territory  of  the  Russian  J^ederation. 

A  major  national  secm-ity  goal  of  the  United  States  is  to  ensure  that  fissile 
material  removed  from  Russiaui  nuclear  weapons  pursuant  to  various  arms 
control  and  disarm£unent  agreements  is  downblended  to  low  enriched  ura- 
nium for  peaceful  commercial  uses,  subject  to  transparency  measures,  and 
protected  from  diversion  to  activities  of  proliferation  concern. 

Pursuant  to  the  HEU  Agreements,  weapons-grade  uranium  extracted  from 
Russian  nuclear  weapons  is  converted  to  low  enriched  luanium  for  use 
as  fuel  in  commercial  nuclear  reactors.  The  Order  blocks  and  protects  frt)m 
attachment,  judgment,  decree,  lien,  execution,  garnishment,  or  other  judicial 
process  the  property  and  interests  in  property  of  the  Government  of  the 
Russian  Federation  that  are  directly  related  to  the  implementation  of  the 
HEU  Agreements  and  that  are  in  the  United  States,  that  hereafter  come 
within  the  United  States,  or  that  are  or  hereafter  come  within  the  possession 
or  control  of  United  States  persons. 

The  national  emergency  declared  on  June  21,  2000,  must  continue  beyond 
June  21,  2001,  to  provide  continued  protection  from  attachment,  judgment, 
decree,  lien,  execution,  garnishment,  or  other  judicial  process  the  property 
and  interests  in  property  of  the  Government  of  the  Russian  Federation  that 
are  directly  related  to  the  implementation  of  the  HEU  Agreements  and 
subject  to  U.S.  jurisdiction.  Therefore,  in  accordance  with  section  202(d) 
of  ihe  National  Emergencies  Act  (50  U.S.C.  1622(d)),  I  am  continuing  the 
national  emergency  with  respect  to  weapons-usable  frssile  material  in  the 


32208 


Federal  Register /Vol.  66,  No.  115 /Thursday,  June  14,  2001  /  Pre.«'idential  Documents 


territory  of  the  Russian  Federation.  This  notice  shall  be  published  in  the 
Federal  Register  and  transmitted  to  the  Congress. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Doclwt  No.  01-058-1] 

Kamal  Bunt;  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Kamal 
bimt  regulations  by  adding 
Throckmorton  and  Young  Coimties  in 
Texas  to  the  list  of  areas  regulated 
because  of  Kamal  bimt,  a  fungal  disease 
of  wheat,  due  to  the  detection  of  bunted 
kemels  in  grain  grown  in  this  area.  This 
action  will  help  prevent  the  spread  of 
Kamal  bunt  into  noninfected  areas  of 
the  United  States. 

DATES:  This  interim  rule  was  effective 
June  8,  2001.  We  invite  you  to  comment 
on  this  docket.  We  will  consider  all 
comments  that  we  receive  by  August  13, 
2001. 

ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  01-058-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238. 

Please  state  that  your  comment  refers 
to  Docket  No.  00-058-1. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 


APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Vedpal  S.  Malik,  National  Kamal  Bunt 
Coordinator,  PPQ,  APHIS,  4700  River 
Road  Unit  134,  Riverdale,  MD  207..7- 
1231;  (301)  734-6774. 
SUPPLEMENTARY  INFORMATION: 

Background 

Kamal  bunt  is  a  fungal  disease  of 
wheat  [Triticum  aestivum),  durum 
wheat  [Triticum  durum),  and  triticale 
(Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  fungus  Tilletia  indica 
(Mitra)  Mundkur  and  is  spread  by 
spores,  primarily  through  the  planting 
of  infected  seed.  Some  countries  in  the 
international  wheat  market  regulate 
Kamal  bunt  as  a  fungal  disease 
requiring  quarantine;  therefore,  without 
measures  taken  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
United  States  Department  of  Agriculture 
(USDA),  to  prevent  its  spread,  the 
presence  of  Kamal  bunt  in  the  United 
States  could  have  significant 
consequence  with  regard  to  the  export 
of  wheat  to  international  markets.  The 
regulations  regarding  Kamal  bunt  are  set 
forth  in  7  CFR  301.89-1  through 
301.89-16  (referred  to  below  as  the 
regulations). 

Regulated  Areas 

The  regulations  in  §  301.89-3(e) 
provide  that  we  will  classify  a  field  or 
area  as  a  regulated  area  when  it  is: 

•  A  held  planted  with  seed  hom  a  lot 
found  to  contain  a  bunted  wheat  kernel; 

•  A  distinct  definable  area  that 
contains  at  least  one  field  that  was 
found  during  a  survey  to  contain  a 
bunted  wheat  kernel.  The  distinct 
definable  area  may  include  an  area 
where  Kamal  bunt  is  not  known  to  exist 
but  where  intensive  surveys  are 
required  because  of  the  areas's 
proximity  to  a  field  found  during  survey 
to  contain  a  bunted  kernel;  or 

•  A  distinct  definable  area  that 
contains  at  least  one  field  that  was 
found  during  survey  to  contain  spores 
consistent  with  Kamal  bunt  and  has 
been  determined  to  be  associated  with 


grain  at  a  handling  facility  containing  a 
bunted  wheat  kemel.  The  distinct 
definable  area  may  include  an  area 
where  Kamal  bunt  is  not  known  to  exist 
but  where  intensive  surveys  are 
required  because  of  that  area's 
proximity  to  a  field  that  has  been 
associated  with  grain  at  a  handling 
facility  containing  a  bunted  kemel. 

The  boundaries  of  distinct  definable 
areas  are  determined  using  the  criteria 
in  paragraphs  (b)  through  (d)  of 
§  301.89-3,  which  provide  for  the 
regulation  of  less  than  an  entire  State, 
the  inclusion  of  noninfected  acreage  in 
a  regulated  area,  and  the  temporary 
designation  of  nonregulated  areas  as 
regulated  areas.  Paragraph  (c)  of 
§  301.89-3  states  that  the  Administrator 
may  include  noninfected  acreage  within 
a  regulated  area  due  to  its  proximity  to 
an  infestation  or  inseparability  from  the 
infected  locality  for  regulatory  purposes, 
as  determined  by: 

•  Projections  of  the  spread  of  Kamal 
bimt  along  the  periphery  of  the 
infestation; 

•  The  availability  of  natural  habitats 
and  host  materials  within  the 
noninfected  acreage  that  are  suitable  for 
establishment  and  sxirvival  of  Kamal 
bunt;  and 

•  llie  necessity  of  including 
noninfected  acreage  within  the 
regulated  area  in  order  to  establish 
readily  identifiable  boundaries. 

The  regulations  at  §  301.89-3(f)  set 
the  boundaries  for  regulated  areas  in 
Arizona,  California,  New  Mexico,  and 
Texas.  Certain  regulated  areas  in 
Arizona,  California,  and  Texas  include 
noninfected  acreage  that  functions  as  a 
buffer  zone  to  guard  against  the  spread 
of  Kamal  bunt. 

When  we  include  noninfected  acreage 
in  a  regulated  area  for  one  or  more  of  the 
reasons  previously  listed,  the 
noninfected  acreage,  along  with  the  rest 
of  the  acreage  in  the  regulated  area,  is 
intensively  surveyed.  Negative  results 
from  surveys  of  the  noninfected  acreage 
provide  assurance  that  all  infected 
acreage  is  within  the  regulated  area.  In 
effect,  the  noninfected  acreage  serves  as 
a  buffer  zone  between  fields  or  areas 
associated  with  a  bunted  kemel  and 
areas  outside  of  the  regulated  area. 

In  this  document,  we  are  adding  to 
the  list  of  regulated  areas  in  Texas 
Throckmorton  and  Young  Counties  in 
their  entirety.  This  action  is  necessary 
du£  to  the  discovery  of  bunted  wheat 
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kernels  in  several  wheat  fields  in 
western  Youag  County,  adjacent  to 
Throckmorton  County.  Initial  surveys 
indicate  that  Kamal  bunt  is  also  present 
in  other  fields  in  the  area  we  are 
regulating,  and  that  the  spread  of  the 
disease  to  the  infected  fields  may  have 
occurred  as  a  result  of  the  movement  of 
contaminated  seed  into  the  area  or 
through  the  movement  into  the  area  of 
cattle  that  may  have  gnized  in  infected 
fields.  Until  we  are  able  to  determine 
the  extent  of  this  new  infection  by 
conducting  detection  and  delimiting 
surveys,  it  is  essential  that  we  delineate 
a  large  enough  regulated  area  to  include 
any  fields  for  which  there  is  a 
reasonable  possibility  of  infection. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  Kamal  bunt 
from  spreading  to  noninfected  areas  of 
the  United  States.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  533 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  conmients  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  iuiy  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  emergency  situation  makes 
timely  compliance  with  section  604  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  impracticable.  We  are 
currently  assessing  the  potential 
economic  effects  of  this  action  on  small 
entities.  Based  on  that  assessment,  we 
will  either  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  or 
publish  a  final  regulatory  flexibility 
analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  cuid  regulations  that.are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  7  CFR  Part  301 

Agricultxu^l  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1 .  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  166.  7711,  7712.  7714, 
7731.  7735.  7751.  7752.  7753.  and  7754;  7 
CFR2.22.  2.80.  and  371.3. 

2.  In  §  301.89-3,  paragraph  (f),  under 
the  heading  for  "Texas",  add  two  new 
entries  in  alphabetical  order  to  read  as 
follows: 

§  301 .89-3    Regulated  areas. 


Texas 

***** 

Throckmorton  County.  The  entire 
coimty. 

Young  County.  The  entire  county. 

Done  in  Washington.  DC.  this  8th  day  of 
June.  2001. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  01-14942  Filed  6-13-01;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Ooclcet  No.  93-1 31  -2] 

Importation  of  Mangoes  From  the 
Philippines 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  to  allow  the 
importation  of  mangoes  from  Guimaras 
Island  in  the  Republic  of  the 
Philippines,  subject  to  inspection  and 
the  completion  of  a  prescribed  vapor 
heat  treatment.  We  believe  that  this 
action  is  warranted  because  there 
appears  to  be  no  significant  pest  risk 
associated  with  the  importation  of 
mangoes  from  Guimaras  Island  in  the 
Philippines  under  these  circumstances. 
This  action  will  relieve  restrictions  on 
the  importation  of  mangoes  fi'om  the 
Philippines  without  presenting  a 
significant  risk  of  introducing  plant 
pests  into  the  United  States. 
EFFECTIVE  DATE:  June  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  Gadh,  Import  Specialist, 
Phytosanitary  Issues  Management  Team, 
PPQ,  APHIS,  4700  River  Road  Unit  140, 
Riverdale.  MD  20737-1236;  (301)  734- 
6799. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  319.56 
through  319.56-8  (referred  to  below  as 
the  regulations)  prohibit  or  restrict  the 
importation  of  firuits  and  vegetables  into 
the  United  States  from  certain  parts  of 
the  world  to  prevent  the  introduction 
and  dissemination  of  plant  pests  that  are 
new  to  or  not  widely  distributed  within 
the  United  States. 

On  January  22.  2001,  we  published  in 
the  Federal  Register  (66  FR  6488-6491, 
Docket  No.  93-131-1)  a  proposal  to 
amend  the  regulations  to  allow  the 
importation  of  mangoes  from  Guimaras 
Island  in  the  Republic  of  the 
Philippines,  subject  to  inspection  and 
the  completion  of  a  prescribed  vapor 
heat  treatment. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  March 
23,  2001.  We  received  four  comments  by 
that  date.  They  were  from  a  State 
agriculture  agency,  a  foreign 
government,  and  a  firm  representing 
foreign  governmental  and 
nongovernmental  organizations. 
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Two  of  the  commenters  suggested 
several  editorial  changes  to  the 
background  section  of  the  proposed 
rule.  Those  suggested  changes  did  not, 
however,  relate  to  the  regulatory 
provisions  of  §  319.56-2ii  or  our 
rational  basis  for  those  provisions,  so 
there  is  no  need  to  make  any  changes  in 
this  final  rule  as  a  result  of  those 
comments. 

With  regard  to  the  trust  fund 
agreement  provided  for  by  §  319.56- 
2ii(f),  one  commenter  recommended 
that  the  agreement  be  similar  to  those 
that  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  previously 
arranged  with  the  Governments  of  Japan 
and  the  Republic  of  Korea  and  offered 
specific  examples  of  the  types  of 
expenses  that  should  be  covered.  While 
the  commenter's  suggestions  may,  in 
feet,  be  reflected  in  the  actual  trust  fund 
agreement  that  we  arrange  with  the 
Republic  of  the  Philippines  Department 
of  Agriculture  (RPDA),  it  is  not 
necessary  to  amend  §  319.56-2ii(f)  as  a 
result  of  that  comment,  as  that  portion 
of  the  final  rule  simply  provides  for  the 
use  of  a  trust  fund  agreement  as  one 
element  of  the  mango  import  program. 
Specific  details  such  as  those  suggested 
by  the  commenter  will  be  worked  out 
between  APHIS  and  the  RPDA  before 
the  trust  fund  agreement  is  signed. 

One  commenter  opposed  the 
proposed  rule  based  on  the  risk 
presented  by  the  fruit  fly  Bactrocera 
philippinensis  and  stated  that  the 
mangoes  should  be  prohibited  from 
being  imported  through  ports  of  entry  in 
Florida  and  should  not  be  sold  or 
distributed  in  that  State.  The  commenter 
noted  that  B.  philippinensis  had  been 
detected  in  two  Florida  cities  in  1998, 
which,  given  that  B.  philippinensis 
occurs  only  in  the  Philippines,  suggests 
that  infested  fruit  had  been  moved  from 
the  Philippines  to  Florida.  The 
commenter  stated  that  his  agency  would 
be  willing  to  reconsider  its  position  on 
the  proposed  rule  if  Philippine  efforts  to 
suppress  and  eventually  eradicate  B. 
philippinensis  prove  successful. 

In  the  proposed  rule,  we  noted  that 
several  plant  pests,  including  the  mango 
seed  weevil  (Stemochetus  mangiferae) 
and  fruit  flies  of  the  genus  Bactrocera, 
are  known  to  attack  mangoes  in  the 
Philippines.  While  Guimaras  Island  has 
been  shown  to  be  itee  of  the  mango  seed 
weevil,  no  claims  were  made  as  to  the 
freedom  of  Guimaras  Island  from  fruit 
flies.  Indeed,  our  concerns  about  two 
fruit  fly  species  B.  occipitaUs  and  B. 
philippinensis  led  us  to  propose  the 
vapor  heat  treatment  requirement  for  the 
mangoes  found  in  §  319.56-2ii(b)  of  this 
final  rule.  That  vapor  heat  treatment  has 
-been  shown,  through  confirmatory  tests 


conducted  by  the  Department's 
Agricultural  Research  Service,  to  be 
effective  in  mitigating  the  risk  presented 
by  B.  occipitalis  and  B.  philippinensis. 
Given  the  availability  and  required 
application  of  an  effective  treatment  for 
the  friiit  flies  of  concern  and  the 
fi^edom  of  Guimaras  Island  from  the 
mango  seed  weevil,  we  do  not  believe 
that  it  is  necessary  or  justifiable  to 
prohibit  the  movement  into  Florida  of 
mangoes  grown  and  shipped  in 
accordance  with  the  requirements  of 
this  rule. 

With  regard  to  the  economic  analysis 
contained  in  the  proposed  rule,  one 
commenter  asked  how  we  could 
conclude  that  the  importation  of 
mangoes  from  the  Philippines  would 
not  further  damage  the  economics  of 
Florida  mango  production,  given  that 
State's  overwhelming  share  of  domestic 
production  (97  percent)  and  the 
negative  effects  that  weather,  disease, 
and  falling  prices  have  had  on  Florida 
mango  producers. 

Our  conclusions  with  regard  to  the 
potential  effects  of  mango  imports  from 
the  Philippines  were  based  on  several 
factors.  First,  while  Florida  did  indeed 
account  for  about  97  percent  of 
domestic  production  in  1997,  domestic 
production  accoimted  for  only  about  1.5 
percent  of  the  total  U.S.  mango  supply 
that  year;  the  amount  of  mangoes 
imported  in  1997  (186,530  metric  tons) 
was  nearly  66  times  greater  than  the 
amount  of  mangoes  produced 
domestically  (2,829  metric  tons). 
Between  1997  and  1999,  U.S.  mango 
imports  increased  by  more  than  17 
percent,  and  it  is  reasonable  to  assume 
that  the  growth  in  U.S.  mango  imports 
will  continue,  with  Guimaras  Island 
being  but  one  more  foreign  source. 
Moreover,  we  noted  that  little  of 
Florida's  mango  crop  now  enters  the 
national  market  to  compete  with  fresh 
fruit  imports,  as  most  of  the  production 
is  either  constmied  fi«sh  within  Florida 
or  is  processed  into  chutney  or  other 
products;  these  markets  are  unlikely  to 
be  affected  by  the  availability  of  an 
additional  source  of  imported  fresh 
mangoes.  Based  on  these  considerations, 
we  concluded  that  the  importation  of 
mangoes  from  Guimaras  Island,  the 
amount  of  which  is  expected  to  be  very 
small  compared  to  current  import 
levels,  would  not  significanUy  affect 
U.S.  mango  producers. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  docimient,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change.    - 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 


provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this 
rule  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  The  shipping  season  for 
mangoes  from  the  Philippines  is  in 
progress.  Making  this  rule  effective 
immediately  will  allow  interested 
producers  and  others  in  the  marketing 
chain  to  benefit  during  this  year's 
shipping  season.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  nde  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

This  rule  amends  the  regulations 
governing  the  importation  of  fruits  and 
vegetables  by  allowing,  under  certain 
conditions,  the  importation  of  mangoes 
from  the  Philippines  into  the  United 
States. 

Analysis 

Nearly  all  of  the  mangoes  consumed 
in  the  United  States  are  imported. 
Mexico  is  the  source  of  most  U.S.  mango 
imports,  supplying  between  75  percent 
and  85  percent  of  all  imported  mangoes 
in  each  of  the  5  years  between  1995  and 
1999.  Other  major  sources  are  Brazil, 
Ecuador,  and  Peru. 

The  quantity  of  imported  mangoes  has 
grown  steadily  and  rapidly  in  recent 
years.  Over  the  5-year  period  1995 
through  1999,  mango  imports  increased 
at  an  annual  rate  of  about  9  percent 
(table  1).  During  this  same  period,  the 
average  value  of  imported  mangoes  fell 
from  about  $0.85  per  kg  to  about  $0.65 
per  kg.  These  data  suggest  a  high  level 
of  market  competition  among  those 
coimtries  supplying  mangoes  to  the  U.S. 
market. 

Table  1  .—Quantity  and  Value  of 
U.S.  Mango  Imports,  1995-1999 


Year 

Metric  tons 

Value 
(in  miUions) 

1995 

1996 

1997  

1998 

1999 

141,673 
171.349 
186.530 
197.587 
218.941 

$121.01 
103.81 
119.07 
132.43 
142.99 

Source:  USDA,  National  Aghcuttural  Statis- 
tics Service. 
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U.S.  production  of  mangoes  has 
primarily  been  in  southern  Florida,  with 
a  smaller  quantity  grown  in  Hawaii  and 
a  negligible  amount  produced  in 
California.  According  to  the  1997 
Census  of  Agricult\u«,  there  were  218 
mango  farms  in  Florida,  171  in  Hawaii, 
and  2  in  California.  The  total  domestic 
harvest  that  year  was  about  2,829  metric 
tons,  of  which  about  97  percent  was 
produced  in  Florida  and  about  3  percent 
produced  in  Hawaii.  There  are  no  U.S. 
mango  exports. 

Florida's  mango  producers  suffered  a 
severe  setback  in  1992,  when  Hurricane 
Andrew  destroyed  many  of  the  trees. 
According  to  the  Florida  Agricultural 
Statistics  Service,  bearing  acres  fell  from 
2,500  in  1992  to  1,400  in  1993.  Bearing 
acres  reported  for  1997  also  stood  at 
1 ,400  acres.  Yields  have  also  declined 
sharply,  from  160  bushels  per  acre  in 
1992  to  71  bushels  per  acre  in  1997,  due 
in  part  to  bloom  and  disease  problems 
at  fruit  set.  ConsequenUy,  the  value  of 
Florida's  mango  production  in  1997, 
$1.45  million,  was  only  one-third  of  the 
value  of  production  in  1992,  $4.28 
million. 

The  Florida  Agricultimil  Statistics 
Service  has  not  reported  on  mango 
production  since  1997,  a  reflection  of 
the  industry's  decline.  Little  of  the 
State's  crop  now  enters  the  national 
market  to  compete  with  fresh  fruit 
imports.  Most  of  the  production  is  either 
consumed  fresh  within  Florida  or  is 
processed  into  chutney  or  other 
products. 

The  quantity  of  mangoes  that  may  be 
imported  into  the  United  States  from 
Guimaras  Island  as  a  result  of  this  rule 
is  not  known.  According  to  data  from 
the  Philippines'  Biu^au  of  Agricultural 
Statistics,  about  2,106  metric  tons  were 
produced  in  Guimaras  in  1993. 
Production  jumped  to  10,740  metric 
tons  in  1994,  reached  a  high  of  16,440 
metric  tons  in  1996,  declined  to  12,736 
metric  tons  in  1997,  and  stood  at  10,041 
metric  tons  in  1998.  Data  for  the  years 
following  1998  were  not  available,  but 
OUT  experience  with  mango  production 
on  Guimaras  leads  us  to  believe  that 
current  production  levels  there  are 
similar  those  prior  to  1996.  The- 
proportion  of  Guimaras'  mango 
production  that  is  represented  by 
export-grade  fruit  is  not  available.  While 
specific  data  for  exports  from  Guimaras 
are  likewise  not  available,  the 
Philippines  already  has  well-established 
export  markets  in  at  least  a  dozen 
countries,  with  the  largest  amount  of 
exports  going  to  Hong  Kong,  Japan,  and 
Singapore.  The  Philippines  can  be 
expected  to  continue  to  serve  those 
established  export  markets  as  well  as  its 
domestic  markets.  If  half  of  Guimaras' 


1997  production  (i.e.,  6,368  metric  tons) 
was  exported  to  the  United  States,  it 
would  represent  an  amount  roughly 
double  that  which  was  harvested 
domestically  in  that  year  (1997  being 
the  last  year  for  which  Florida  mango 
production  data  were  reported). 
However,  given  the  large  quantity  of 
mangoes  imported  from  Mexico  and 
other  countries,  6,368  metric  tons 
represent  only  about  3.3  percent  of  what 
the  U.S.  supply  was  in  1997,  and  an 
even  smaller  proportion  of  today's 
supply;  between  1997  and  1999,  U.S. 
mango  imports  increased  by  more  than 
1 7  percent. 

"The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
entities.  Whether  affected  entities  may 
be  considered  small  depends  on  their 
annual  gross  receipts.  Annual  receipts 
of  $750,000  or  less  is  the  small  entity 
criterion  set  by  the  Small  Business 
Administration  for  establishments 
primarily  engaged  in  "other  noncitrus 
fruit  farming"  (NAICS  code  111339).  As 
noted  previously,  Florida  accounted  for 
about  97  percent  of  mango  production 
in  1997,  thus  mango  producers  in  that 
State  are  the  entities  most  likely  to  be 
affected  by  this  rule.  Most,  if  not  all, 
mango  producers  in  Florida  are  small 
entities.  According  to  information 
provided  by  the  University  of  Florida's 
Institute  of  Food  and  Agricultural 
Sciences  (IF AS),  about  10  to  15  growers 
manage  the  bulk  of  the  producing 
mango  acreage  in  Florida.  According  to 
IF  AS,  about  25  percent  of  Florida 
growers  produce  mangoes  alone,  while 
the  remaining  75  percent  are  diversified 
operations  growing  other  tropical  fruits 
in  addition  to  mangoes.  Florida  growers 
occupy  niche  markets  in  the  State  by 
providing  green  fruit  for  processing  into 
chutney  and  other  products  and  by 
providing  fresh,  untreated,  tree-ripened 
fruit  for  consumption.  The  introduction 
of  Philippine  mangoes  into  the  larger 
U.S.  market  is  expected  to  have  little  to 
no  impact  on  Florida  producers  who 
occupy  those  niche  markets,  as  the 
Philippine  producers  are  not  expected 
to  be  shipping  green  fruit  for  processing 
and  would  be  unable  to  provide 
untreated,  tree-ripened  fruit  to  U.S. 
markets. 

Conclusion 

U.S.  mango  imports  dwarf  domestic 
production.  Mango  imports  during  the 
late  1990's  expanded  annually  by 
amounts  several  times  greater  than  the 
quantity  likely  to  be  imported  from 
Guimaras  Island.  It  is  reasonable  to 
assume  that  the  growth  in  U.S.  mango 
imports  will  continue,  with  Guimaras 
Island  but  one  more  foreign  source.  We 


do  not  expect  that  the  economic  effects 
of  this  rule  on  U.S.  entities,  large  or 
small,  will  be  significant. 

The  importation  of  mangoes  from 
Guimaras  Island  is  not  expected  to 
significantly  affect  U.S.  mango 
producers.  The  amount  imported  will  be 
very  small  compared  to  current  import 
levels.  Moreover,  much  of  Florida's 
harvest  (the  source  of  97  percent  of 
domestic  production  in  1997)  is 
consumed  within  that  State  or  is 
processed  into  chutney  and  other 
products;  these  markets  are  unlikely  to 
be  affetted  by  the  availability  of  an 
additional  soiut:e  of  imported  fresh 
mangoes. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  allows  mangoes  to  be 
imported  into  the  United  States  from  the 
Philippines.  State  and  local  laws  and 
regulations  regarding  mangoes  imported 
imder  this  rule  will  be  preempted  while 
the  fruit  is  in  foreign  commerce.  Fresh 
mangoes  are  generally  imported  for 
inunediate  distribution  and  sale  to  the 
consuming  public,  and  remain  in 
foreign  commerce  until  sold  to  the 
ultimate  consumer.  The  question  of 
when  foreign  commerce  ceases  in  other 
cases  must  be  addressed  on  a  case-by- 
case  basis.  No  retroactive  effect  will  be 
given  to  this  rule,  and  this  rule  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  0MB  control  number 
0579-0172. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  Stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  we  are  amending  7  CFR 
part  319  as  follows: 

PART  31  ^-FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 
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Authority:  7  U.S.C.  166,  450,  7711-7714, 
7718.  7731,  7732.  and  7751-7754;  21  U.S.C. 
136  and  136a;  7  CFR  2.22,  2.80,  and  371.3. 

2.  A  new  §  319.56-2ii  is  added  to  read 
as  follows: 

1319.56-211    Administrative  instructions: 
conditions  governing  the  entry  of  mangoes 
from  the  Philippines. 

Mangoes  (fruit)  (Mangifera  indicd) 
may  be  imported  into  the  United  States 
from  the  Philippines  only  under  the 
following  conditions: 

(a)  Limitation  of  origin.  The  mangoes 
must  have  been  grown  on  the  island  of 
Guimaras,  which  the  Administrator  has 
determined  meets  the  criteria  set  forth 
in  §  319.56-2(e)(4)  and  §  319.56-2(f) 
with  regard  to  the  mango  seed  weevil 
{Stemochetus  man  ff ferae). 

(b)  Treatment.  The  mangoes  must  be 
subjected  to  the  following  vapor  heat 
treatment  for  fruit  flies  of  the  genus 
Bactrocera.  The  treatment  must  be 
conducted  in  the  Philippines  imder  the 
supervision  of  an  inspector. 

(1)  Size  the  fruit  before  treatment. 
Place  temperature  probes  in  the  center 
of  the  large  fiiiits. 

(2)  Raise  the  temperatiu«  of  the  fruit 
by  satiu^ted  water  vapor  at  117.5  °F 
(47.5  °C)  until  the  approximate  center  of 
the  fruit  reaches  114.8  °F  (46  °C)  within 
a  minimum  of  4  hours. 

(3)  Hold  fruit  temperature  at  114.8  °F 
(46  °C)  for  10  minutes. 

(4)  During  the  run-up  time, 
temperature  should  be  recorded  from 
each  pulp  sensor  once  every  5  minutes. 
During  the  10  minutes  holding  time, 
temperature  should  be  recorded  from 
each  pulp  sensor  every  minute.  During 
the  last  hour  of  the  treatment,  which 
includes  the  10-minute  holding  time, 
the  relative  humidity  must  be 
maintained  at  a  level  of  90  percent  or 
higher.  After  the  finiit  are  treated,  air 
cooling  and/or  drench  cooling  are 
optional. 

(c)  APHIS  inspection.  Mangoes  from 
the  Philippines  are  subject  to  inspection 
under  the  direction  of  an  inspector, 
either  in  the  Philippines  or  at  the  port 
of  first  arrival  in  the  United  States. 
Mangoes  inspected  in  the  Philippines 
are  subject  to  reinspection  at  the  port  of 
first  arrival  in  the  United  States  as 
provided  in  §  319.56-6. 

(d)  Labeling.  Each  box  of  mangoes 
must  be  clearly  labeled  in  accordance 
with  §  319.56-2(g). 

(e)  Phytosanitary  certificate.  Each 
shipment  of  mangoes  must  be 
accompanied  by  a  phytosanitary 
certificate  issued  by  the  Republic  of  the 
Philippines  Department  of  Agriculture 
that  contains  additional  declarations 
stating  that  the  mangoes  were  grown  on 
the  island  of  Guimaras  and  have  been 


treated  for  fruit  flies  of  the  genus 
Bactrocera  in  accordance  with 
paragraph  (b)  of  this  section. 

(f)  Trust  Fund  Agreement.  Mangoes 
that  are  treated  or  inspected  in  the 
Philippines  may  be  imported  into  the 
United  States  only  if  the  Republic  of  the 
Philippines  Department  of  Agriculture 
(RPDA)  has  entered  into  a  trust  fund 
agreement  with  APHIS.  That  agreement 
requires  the  RPDA  to  pay,  in  advance  of 
each  shipping  season,  all  costs  that 
APHIS  estimates  it  will  incur  in 
providing  inspection  services  in  the 
Philippines  during  that  shipping  season. 
Those  costs  include  administrative 
expenses  and  all  salaries  (including 
overtime  and  the  Federal  share  of 
employee  benefits),  travel  expenses 
(including  per  diem  expenses),  and 
other  incidental  expenses  inciured  by 
APHIS  in  performing  these  services.  The 
agreement  requires  the  RPDA  to  deposit 
a  certified  or  cashier's  check  with 
APHIS  for  the  amount  of  those  costs,  as 
estimated  by  APHIS.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  incurred  by 
APHIS,  the  agreement  further  requires 
the  KPDA  to  deposit  with  APHIS  a 
certified  or  cashier's  check  for  the 
amoxint  of  the  remaining  costs,  as 
determined  by  APHIS,  before  any  more 
mangoes  will  be  treated  or  inspected  in 
the  Philippines.  After  a  final  audit  at  the 
conclusion  of  each  shipping  season,  any 
overpayment  of  funds  would  be 
returned  to  the  RPDA  or  held  on 
account  imtil  needed,  at  the  RPDA's 
option. 

(g)  Department  not  responsible  for 
damage.  The  treatment  for  mangoes 
prescribed  in  paragraph  (b)  of  this 
section  is  judged  from  experimental 
tests  to  be  safe.  However,  the 
Department  assumes  no  responsibility 
for  any  damage  sustained  through  or  in 
the  course  of  such  treatment. 

Done  in  Washington.  E)C,  this  8th  day  of 
June  2001. 
Bobby  R.  Acord, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  01-14937  Filed  6-08-01;  4:39  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  360 
[Doclcet  No.  98-091-2] 

Noxious  Weeds;  Permits  and  interstate 
Movement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  to  clearly 
state  that  a  permit  is  required  for  the 
movement  of  noxious  weeds  interstate, 
as  well  as  into  or  through  the  United 
States.  Prior  to  the  interim  rule,  the 
regulations  provided  for  the  issuance  of 
permits  for  movements  of  noxious 
weeds  into  or  through  the  United  States, 
but  did  not  expliciUy  address  interstate 
movements.  This  action  is  necessary  to 
help  prevent  the  artificial  interstate 
spread  of  noxious  weeds  into 
noninfested  areas  of  the  United  States. 

EFFECTIVE  DATE:  The  interim  rule 
became  elective  on  July  29, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Alan  V.  Tasker,  National  Weed  Program 
Coordinator,  Invasive  Species  and  Pest 
Management.  PPQ,  APHIS,  4700  River 
Road  Unit  134,  Riverdale,  MD  20737- 
1236;  (301)  734-5708. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
July  29,  1999  (64  FR  41007-41010, 
Docket  No.  98-091-1),  we  amended  the 
regulations  in  7  CFR  part  360  (referred 
to  below  as  the  regulations)  to  clearly 
state  that  a  permit  is  required  for  the 
movement  of  noxious  weeds  interstate, 
as  well  as  into  or  through  the  United 
States.  Prior  to  the  interim  rule,  the 
regulations  provided  for  the  issuance  of 
permits  for  movements  of  noxious 
weeds  into  or  through  the  United  States, 
but  did  not  expliciUy  address  interstate 
movements. 

The  interim  rule  was  necessary  to 
help  prevent  the  artificial  interstate 
spread  of  noxious  weeds  into 
noninfested  areas  of  the  United  States. 
The  interim  rule  aligned  our  interstate 
movement  regulations  with  our  import 
requirements  and  is  consistent  with  our 
obligations  under  international  trade 
agreements. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  27,  1999.  We  received  six 
comments  by  that  date.  The  comments 
were  from  State  Governments,  plant  and 
seed  producers,  a  trade  association,  and 
an  environmental  advocacy 
organization.  Four  of  those  commenters 
generally  supported  the  interim  rule. 
One  commenter  opposed  the  nde.  One 
commenter  submitted  data  on  two 
Federal  noxious  weeds.  We  have 
carefully  considered  these  comments, 
which  are  discussed  below  by  topic. 
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Enforcement  of  the  Interim  Rule 

Two  commenters  asked  APHIS  to 
describe  bow  it  intends  to  enforce  the 
requirements  in  the  interim  rule. 

APHIS  faces  a  difficult  task  in 
monitoring  the  interstate  movement  of 
noxious  weeds,  and  we  depend  on  State 
plant  officials  to  identify  weeds  moved 
into  their  States.  In  the  event  that 
APHIS  can  determine  that  a  person  has 
moved  a  noxious  weed  interstate 
without  a  permit,  or  in  contradiction  to 
the  terms  specified  in  a  permit,  APHIS 
has  authority  to  destroy  or  dispose  of 
such  noxious  weeds  in  order  to  prevent 
their  dissemination  in  the  United  States. 
APHIS  also  has  the  authority  to  impose 
criminal  and  civil  penalties  on  those 
persons  who  move  noxious  weeds 
interstate  without  a  permit  or  who 
violate  the  terms  of  their  permit,  as 
discussed  in  detail  later  in  this 
document.  Further,  if  APHIS  finds  that 
persons  or  companies  are  advertising 
Federal  noxious  weeds  for  sale,  we 
contact  the  sellers  and  inform  them  that 
they  are  prohibited  from  moving 
noxious  weeds  interstate  except  under 
permit. 

Weed  Qassification  System 

One  commenter  requested  that  APHIS 
consider  codifying  a  weed  classification 
system,  which  would  make  the  noxious 
weed  permitting  system  more 
transparent.  The  commenter  stated  that 
such  a  system  would  involve  the 
identification  of  "risk  zones"  based  on 
geographic  and  other  climate-based 
criteria,  and  would  provide  for  the  sale 
of  noxious  weeds  in  areas  where  there 
is  no  invasion  potential  while 
prohibiting  the  sale  and  movement  of 
weeds  in  areas  where  there  is  invasion 
potential. 

We  believe  that,  due  to  the  number  of 
variables  that  would  be  involved,  such 
a  system  would  prove  problematic  to 
develop  and  implement  because  the  risk 
presented  by  the  movement  of  any  weed 
is  fairly  unique  to  that  weed  and  is 
further  dependent  on  the  climate  and 
environment  to  which  the  weed  is  being 
moved.  Nonetheless,  we  are  considering 
various  types  of  weed  classification 
systems,  and  if  we  determine  that  it  is 
possible  to  develop  and  maintain  an 
accurate  system,  we  may  make  it  the 
subject  of  an  upcoming  rulemaking. 

State  Weed  Lists 

One  commenter  requested  that  APHIS 
work  to  ensiu^  that  States  are  basing 
their  individual  weed  lists  on  sound 
scientific  research.  The  commenter 
stated  that  concerns  over  the  effects  of 
invasive  plant  species  on  agricultural 
areas  and  the  environment  have  led  to 


a  proliferation  of  State  and  local 
initiatives  to  control  species  that  often 
do  not  appear  to  have  been  science- 
based. 

APHIS  does  not  challenge  weed  lists 
maintained  by  individual  States. 
Persons  with  concerns  regarding  States' 
weed  Usts  may  have  an  opportiinity  to 
comment  on  the  scientific  merit  of  weed 
listings  through  the  separate  rulemaking 
mechanisms  employed  by  States  to 
create  their  regulations,  including 
regulations  that  contain  weed  lists.  In 
short,  persons  with  concerns  about  the 
scientific  justification  for  State  weed 
listings  should  pursue  the  matter 
directly  with  the  appropriate  State 
Department  of  Agriculture. 

Sale  of  Noxious  Weeds  in  Commercial 
Trade 

One  conunenter  asked  what  actions 
APHIS  is  taking  to  keep  noxious  weeds 
from  being  sold  in  commercial  trade. 

As  stated  earlier  in  this  document,  if 
APHIS  finds  that  persons  or  companies 
are  advertising  Federal  noxious  weeds 
for  sale,  we  contact  the  sellers  and 
inform  them  that  they  are  prohibited 
from  moving  noxious  weeds  interstate 
except  under  permit. 

Federal  noxious  weeds  that  are  moved 
in  violation  of  the  regulations  may  be 
seized  and  destroyed,  and  violators  may 
be  subject  to  civil  and  criminal  penalties 
as  discussed  later  in  this  docimient. 

If  Federal  noxious  weeds  are  found 
during  inspection  of  a  retail 
establishment  or  under  other 
circumstances,  APHIS  attempts  to 
determine  the  origin  of  the  weeds  and 
whether  the  weeds  have  been  imported 
or  moved  interstate.  If  the  weeds  are 
foimd  to  have  been  imported  or  moved 
interstate,  APHIS  will  determine 
whether  there  is  a  permit  on  file 
authorizing  the  importation  or  interstate 
movement.  If  there  is  no  permit  on  file, 
the  presence  of  the  weeds  will  be 
investigated  as  a  violation  of  the 
regulations. 

APHIS'S  Legal  Authority 

One  commenter  stated  that  APHIS 
does  not  have  the  authority  to  impose 
restrictions  on  the  interstate  movement 
of  noxious  weeds. 

APHIS  believes  it  has  clear  authority 
under  section  412  of  the  Plant 
Protection  Act  (Title  IV,  Pub.  L.  106- 
224,  114  Stat.  438,  7  U.S.C.  7712)  to 
regulate  the  movement  of  noxious 
weeds  in  interstate  commerce. 
Specifically,  the  Plant  Protection  Act 
states,  in  section  412,  paragraph  (a),  that 
the  Secretary  of  Agriculture  "may 
prohibit  or  restrict  the  importation, 
entry,  exportation,  or  movement  in 
interstate  commerce  of  any  plant,  plant 


product,  biological  control  organism, 
noxious  weed,  article,  or  means  of 
conveyance,  if  the  Secretary  determines 
that  the  prohibition  or  restriction  is 
necessary  to  prevent  the  introduction  or 
the  dissemination  of  a  plant  pest  or 
noxious  weed  within  the  United 
States." 

One  commenter  stated  that  the 
interim  rule  effectively  usurps  a  State's 
right  to  decide  for  itself  whether  to 
allow  movement  of  a  product  (such  as 
a  noxious  weed)  into  the  State. 

When  processing  an  application  for  a 
permit  to  move  a  noxious  weed 
interstate,  APHIS  evaluates  the  effects  of 
the  movement  of  the  noxious  weed  and 
shares  its  findings  with  the  affected 
State.  If  APHIS  determines  that 
movement  of  a  weed  will  not  present  a 
significant  risk  of  disseminating  the 
weed  into  noninfested  areas  of  the 
United  States,  the  State  has  an 
opportunity  to  comment  on  or  suggest 
revisions  to  the  conditions  of  the 
permit.  Any  decision  to  approve  or  deny 
a  permit  application  is  made  by  APHIS 
after  consultation  with  the  affected 
State. 

To  elaborate,  if  a  State  does  not  want 
to  allow  movement  of  a  noxious  weed 
and  has  a  sound,  scientific  basis  for  its 
position,  APHIS  is  unlikely  to  issue  a 
permit  for  the  movement  of  the  weeds. 
Further,  if  a  State  wishes  to  allow  entry 
of  a  weed,  and  APHIS  has  determined 
that  the  movement  of  the  weed  would 
not  present  a  significant  risk  of 
disseminating  the  weed  into  uninfested 
areas  of  the  United  States,  APHIS  would 
grant  the  permit  to  move  weeds 
interstate.  In  the  event  that  there  is 
disagreement  between  APHIS  and  a 
State  over  whether  to  grant  a  permit,  the 
final  decision  rests  with  APHIS,  since 
permits  to  move  weeds  interstate  are 
Federal  permits. 

One  commenter  objected  to  the 
interim  rule  on  Constitutional  grounds 
that  it  unfairly  interferes  with  free  trade 
among  States. 

We  believe  that  this  action  is  well 
within  the  scope  of  our  authorizing 
legislation;  as  explained  elsewhere  in 
this  document. 

Issuance  of  Permits 

One  commenter  expressed  concern 
over  the  possibility  that  APHIS  would 
issue  a  permit  to  move  certain  weeds  to 
one  State,  but  could  refuse  to  issue  a 
permit  to  move  weeds  to  another  State. 

APHIS  believes  it  has  authority  to 
allow  weeds  to  be  moved  to  one  State 
but  not  another,  based  on  risk 
assessment.  When  considering  each 
request  for  a  permit  to  move  a  noxious 
weed  interstate,  APHIS  considers  the 
intended  use  of  the  weed  and  the 
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proposed  methods  to  be  used  to  prevent 
escape  of  the  weed  into  the 
environment.  Since  a  given  noxious 
weed  can  present  a  different  risk  of 
spread  or  infestation  depending  on  the 
climate  or  environment  where  it  is 
introduced,  APHIS  believes  that  it  is 
essential  to  consider  whether  to  allow 
the  interstate  movement  of  noxious 
weeds  on  a  case-by-case  basis.  This 
could  mean  that  APHIS  could  grant  a 
permit  to  move  a  given  weed  to  one 
State,  but  not  another,  and  also  that 
APHIS  could  grant  a  permit  to  move  a 
given  weed  into  one  area  of  a  State,  but 
not  another. 

Further,  most  permits  for  the 
interstate  movement  of  noxious  weeds 
are  granted  to  containment  facilities  that 
use  the  weeds  for  research  purposes. 
These  facilities  use  or  grow  the  weeds 
under  controlled  conditions  that 
provide  assurance  that  the  weeds  will 
not  be  disseminated  into  natural  or 
agricultural  areas.  Some  persons  seeking 
permits  to  move  noxious  weeds 
interstate  do  not  intend  to  grow  the 
weeds  in  containment  facilities.  For 
these  permit  requests,  APHIS  considers 
whether  or  not  the  weed  is  already 
present  in  the  State.  If  the  weed  is 
present  in  the  State  and  the  State 
concurs  with  permit  issuance,  APHIS 
will  issue  a  permit.  If  the  weed  does  not 
occur  in  the  State,  APHIS  evaluates  the 
potential  effects  of  the  weed  on  the 
particular  environment  to  which  it 
would  be  moved,  and  confirms  its 
findings  with  the  State.  APHIS  may 
deny  a  permit  request  based  on  the 
possibility  that  the  weeds  could  be 
disseminated  into  agricultural  and 
natxiral  areas  where  they  could  affect 
crop  production  or  crowd  out  native 
species,  or  otherwise  pose  a  high  risk  of 
becoming  established. 

Clarification  of  the  Effects  of  the 
Interim  Rule 

One  commenter  asked  that  we  answer 
six  specific  questions  about  the  interim 
rule.  Those  questions  and  our  responses 
follow. 

Question:  Does  the  interim  rule  apply 
to  seeds  shipped  from  a  State  where  the 
seed  is  "legal  and  certified"  under  U.S. 
Department  of  Agriculture  (USDA) 
standards  to  another  State  where  the 
seed  is  "legal  and  certified"  under  the 
same  USDA  standards? 

Response:  A  person  moving  noxious 
weeds  or  noxious  weed  seeds  interstate 
must  have  a  valid  Federal  permit, 
regardless  of  the  State  where  weeds  or 
seeds  originate  or  their  intended 
destination  State.  Only  one  person  (i.e., 
either  the  person  moving  the  weed  or 
seed  or  the  person  receiving  the  weed  or 
seed)  needs  to  obtain  a  permit  for  a 


single  movement  of  noxious  weeds.  In 
most  cases,  the  recipient  of  the  noxious 
weeds  would  be  granted  a  permit  to 
receive  noxious  weeds  from  another 
State.  When  many  recipients  in  a 
particular  State  or  a  defined  area  within 
the  State  are  authorized  to  receive  the 
noxious  weed,  the  original  shipper  may 
be  granted  a  permit  to  move  seeds  to  the 
defined  area.  In  both  cases,  the 
movement  is  authorized  only  under  the 
conditions  specified  in  the  permit. 

Question;  Does  the  rule  apply  to 
adjoining  States  that  both  allow 
production  and  plantings? 

Response:  Again,  either  the  person 
receiving  noxious  weeds  from  another 
State  or  the  person  sending  noxious 
weeds  interstate  must  have  a  permit  that 
allows  the  weeds  or  seeds  to  be  moved 
fit)m  one  State  to  another,  regardless  of 
whether  the  States  allow  production  or 
planting  of  noxious  weeds. 

Question:  Does  the  rule  apply  to 
States  exporting  to  foreign  countries 
when  the  shipment  has  to  cross  State 
lines  to  the  port  of  export? 

Response:  A  person  who  wishes  to 
move  noxious  weeds  from  one  State  to 
another  State  so  that  they  can  be 
exported  must  have  a  permit  stating  that 
the  weeds  or  seeds  may  be  moved  into 
the  area  of  export  in  the  exporting  State. 
The  person  who  obtains  the  permit 
should  be  the  recipient  in  the  weeds' 
destination  State  (in  this  case,  the 
exporter  of  seeds).  Further,  if  a  person 
has  a  permit  to  move  weeds  irom  one 
State  to  another,  but  the  movement 
requires  that  the  weeds  transit  other 
States  en  route  to  their  destination,  the 
permit  would  specify  relevant 
safeguarding  measures  that  need  to  be 
applied  to  ensure  that  the  weeds  do  not 
pose  a  risk  of  being  disseminated  into 
the  States  that  they  are  transiting. 

Question:  Does  this  nde  give  USDA 
jurisdiction  over  noxious  weeds 
growing  in  States  where  the  crop  is 
legal,  certifiable,  and  widespread? 

Response:  This  rule  only  affects 
persons  moving  noxious  weeds  or  seeds 
interstate. 

Question:  How  does  USDA  plan  to 
administer  thousands  of  small  lot  orders 
of  100  to  500  pounds  of  certified  Federal 
noxious  weed  seed  on  a  daily  basis 
going  to  and  from  States  where  it  is  legal 
and  accepted? 

Response:  APHIS'  permitting  policy 
requires  that  a  person  wishing  to  move 
certain  weeds  interstate  to  a  single  State 
would  need  only  one  permit,  typically 
valid  for  4  years,  to  move  an  unlimited 
number  of  lots  of  weeds  to  that  State. 
However,  a  person  wishing  to  move  a 
single  weed  to  several  States  would 
need  a  permit  for  each  destination  State. 
Further,  some  APHIS  permits  may 


specify  that  weeds  can  only  be  moved 
within  a  defined  area  in  the  destination 
State  in  order  to  prevent  dissemination 
of  the  weed  into  noninfested  areas. 

Question:  Does  this  new  rule  carry 
any  different  penalties  than  the  rule  it 
updates? 

Response:  Since  the  publication  of  the 
interim  rule.  Congress  passed  the  Plant 
Protection  Act  (Tide  IV,  Pub.  L.  106- 
224, 114  Stat.  438,  7  U.S.C.  7701-7772). 
Under  the  Plant  Protection  Act,  the 
Secretary  of  Agriculture  has  the 
authority  to  hold,  treat,  or  destroy,  at  the 
owner's  expense,  noxious  weeds  that 
are  moving  or  have  moved  interstate 
without  a  valid  permit  or  in 
contradiction  to  the  terms  specified  in  a 
permit.  The  Secretary  also  has  the 
authority  to  assess  civil  penalties 
against  persons  who  violate  the  terms  of 
permits  issued  for  the  interstate  . 
movement  of  noxious  weeds.  Cases  in 
which  persons  are  believed  to 
knowingly  violate  the  terms  of  their 
permit  can  be  referred  to  the 
Department  of  Justice  for  criminal 
prosecution. 

With  regard  to  criminal  penalties,  the 
Act  provides  that  violators  may  be  fined 
in  accordance  with  Title  18,  U.S.  Code, 
imprisoned  for  a  period  not  exceeding  1 
year,  or  both.  With  regard  to  civil 
penalties,  the  Act  provides  that  violators 
may,  after  notice  and  opportunity  for  a 
hearing  on  the  record,  be  assessed  a 
civil  penalty  by  the  Secretary  that  does 
not  exceed  the  greater  of:  (1)  $50,000  in 
the  case  of  any  individual  (except  that 
the  penalty  may  not  exceed  $1,000  in 
the  case  of  an  initial  violation  by  a 
person  moving  noxious  weeds  or  seeds 
not  for  monetary  gain),  $250,000  in  the 
case  of  any  partnership,  corporation, 
association,  joint  venture,  or  other  legal 
entity,  $500,000  for  all  violations 
adjudicated  in  a  single  proceeding;  or 
(2)  twice  the  gross  gain  or  gross  loss  for 
any  violation  that  results  in  the  person' 
deriving  pecuniary  gain  or  causing 
pecuniary  loss  to  another. 

Therefore,  for  the  reasons  given  in  the 
interim  rule  and  in  this  document,  we 
are  adopting  the  interim  rule  as  a  final 
rule  without  change. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders  12372 
and  12988. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 
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In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  final  regidatory 
flexibility  analysis,  which  is  set  forth 
below,  regarding  the  economic  effects  of 
this  rule  on  small  entities.  The 
discussion  also  serves  as  a  cost-benefit 
analysis.  Based  on  the  information  we 
have,  there  is  no  basis  to  conclude  that 
this  rule  will  result  in  any  significant 
economic  effects  on  a  substantial 
niunber  of  small  entities. 

In  accordance  with  section  412  of  the 
Plant  Protection  Act  (Title  IV.  Pub.  L. 
106-224,  114  Stat.  438.  7  U.S.C.  7712), 
the  Secretary  of  Agriculture  is 
authorized  to  prohibit  or  restrict  the 
importation,  entry,  exportation,  or 
movement  in  interstate  commerce  of 
any  plant,  plant  product,  biological 
control  organism,  noxious  weed,  article, 
or  means  of  conveyance,  if  the  Secretary 
determines  that  the  prohibition  or 
restriction  is  necessary  to  prevent  the 
introduction  or  dissemination  of  a  plant 
pest  or  noxious  weed  within  the  United 
States. 

This  rule  specifically  requires  that  a 
permit  is  necessary  for  the  interstate 
movement  of  Federal  noxious  weeds. 
Prior  to  the  interim  rule,  the  regulations 
provided  for  the  issuance  of  permits  for 
movements  of  noxious  weeds  into  or 
through  the  United  States,  but  did  not 
explicitly  address  interstate  movements. 

As  part  of  our  analysis  of  the 
economic  effects  of  this  action,  we 
compared  the  expected  benefits  of 
restricting  the  interstate  movement  of 
Federal  noxious  weeds  with  the 
expected  costs  to  the  private  sector 
associated  with  the  new  restrictions. 

Effects  of  Noxious  Weeds 

Noxious  weeds  affect  both  crops  and 
native  plant  species  in  the  same  way — 
by  out-competing  for  light,  water,  and 
soil  nutrients.  Noxious  weeds  cause 
estimated  crop  losses  of  $2  to  $3  billion 
annually.  These  losses  are  attributed  to: 

(1)  Decreased  quality  of  agricultural 
products  due  to  high  levels  of 
competition  from  noxious  weeds;  and 

(2)  decreased  quantity  of  agricultural 
products  due  to  noxious  weed 
infestations. 

Further,  noxious  weeds  can 
negatively  affect  livestock  and  dairy 
producers  by  making  forage  unpalatable 
to  livestock,  thus  decreasing  livestock 
productivity  and  potentially  increasing 
producers'  feed  costs.  Increased  costs  to 
agricultural  producers  are  eventually 
borne  by  consumers  of  their  products. 

Noxious  weeds  also  grow  in  aquatic 
habitats  and  may  clog  waterways  and 
block  irrigation  and  drainage  canals, 
thus  negatively  affecting  fish  and 
wildlife  resources  and  recreational  use 
of  these  areas. 


Infestations  of  noxious  weeds  can 
have  a  potentially  disastrous  impact  on 
biodiversity  and  natxual  ecosystems,  as 
evidenced  by  the  case  of  the 
Mediterranean  clone  of  Caulerpa 
taxifolia,  a  listed  aquatic  Federal 
noxious  weed.  The  clone  was 
introduced  into  the  Mediterranean  in 
1984  and  has  since  spread  along  the 
French  and  Italian  coasts,  covering 
10,000  acres  of  the  coastal  sea  floor,  and 
crowding  out  many  native  seaweeds,  sea 
grasses,  and  invertebrates  such  as  coral, 
sea  fans,  and  sponges. 

In  order  to  combat  the  negative  effects 
ofnoxious  weeds  on  crop  lands,  grazing 
lands,  and  waterways,  herbicidal  and 
other  weed  control  strategies  can  be 
implemented  at  further  costs  to 
producers.  Such  costs  would  then  likely 
be  passed  on  to  consiimers.  who  would 
pay  more  for  products  due  to  increased 
producer  costs. 

The  interim  rule  is  expected  to  benefit 
any  entities  referred  to  above  by  curbing 
the  spread  of  Federal  noxious  weeds 
and  thereby  eliminating  potential  new 
costs  resulting  from  infestations. 

Entities  Potentially  Affected  by  the 
Interim  Rule 

Any  person  involved  in  moving 
Federal  noxious  weeds  interstate  will  be 
affected  by  the  interim  rule  because  they 
will  have  to  obtain  a  permit  prior  to  the 
interstate  movement.  Those  likely  to  be 
affected  are  nursery  stock  catalog  firms 
and  individual  backyard  producers  who 
distribute  Federal  noxious  weeds. 

We  have  found  that  at  least  61  niu^ery 
stock  catalog  companies  list  some 
Federal  noxious  weeds,  in  the  form  of 
either  seeds  or  plants,  in  their  inventory 
of  available  products.  Available  data 
suggests,  however,  that  sales  of  Federal 
noxious  weeds  (and  seeds)  make  up  a 
small  fraction  of  the  total  receipts  for 
these  businesses.  In  our  initial 
regulatory  flexibility  analysis,  we 
invited  any  persons  engaged  in  the  sale 
of  Federal  noxious  weeds,  including 
seeds,  to  provide  us  with  additional 
economic  data  regarding  revenue 
generated  by  those  sales.  We  received 
no  data  in  response  to  our  request. 

There  are  entities  in  some  States  that 
import  noxious  weed  seeds  under 
permit  and  grow  them  under  conditions 
specified  in  permits  granted  by  APHIS. 
We  are  aware  that,  in  isolated  cases, 
entities  that  import  Federal  noxious 
weeds  and  seeds  under  permit  may  also 
wish  to  move  them  interstate.  Under 
this  rule,  those  entities  are  required  to 
obtain  another  permit  fi-om  APHIS  for 
any  movement  of  noxious  weeds  that  is 
not  authorized  in  the  original  permit. 
Fiulher.  APHIS  has  the  authority  to 
deny  such  a  permit  if  it  determines  that 


the  movement  of  such  Federal  noxious 
weeds  may  cause  dissemination  of  the 
weed  into  noninfested  areas  of  the 
United  States.  This  means  that,  based  on 
the  risk  of  dissemination.  APHIS  may 
grant  a  permit  for  the  movement  of  a 
Federal  noxious  weed  into  one  State, 
but  not  into  another,  or  may  grant  a 
permit  for  the  movement  of  one  species 
of  Federal  noxious  weed,  but  not 
another.  It  is  possible  that  this  rule 
could  negatively  affect  sales  of  noxious 
weeds  because  APHIS  may  refuse  to 
allow  movement  of  weeds  to  areas 
where  they  present  a  risk  of  becoming 
established  and  infesting  agricultiu^l 
and  natural  areas.  However,  the  benefits 
of  reducing  the  probability  of  a  large 
new  infestation  of  noxious  weeds  that 
became  established  after  being  moved 
interstate  would  far  exceed  the  losses 
that  affected  individuals  may  bear  from 
the  rule. 

Also  among  the  entities  potentially 
affected  by  this  rule  are  individual 
backyard  producers.  Some  listed 
Federal  noxious  weeds  are  known  to  be 
valued  among  certain  groups  as 
vegetable  crops  and  are  grown  in  small 
garden  plots  for  personal  use  and  sale  at 
informal  markets.  The  total  number  of 
such  entities  is  not  available.  However, 
since  most  of  these  entities  probably  do 
not  depend  upon  the  production  of 
noxious  weeds  for  their  livelihood,  this 
rule  should  have  a  very  limited 
economic  effect  on  them.  In  our  initial 
regulatory  flexibility  analysis,  we 
invited  the  public  to  submit  any 
available  data  on  such  entities  that  are 
affected  by  this  rule.  No  data  was 
received. 

We  are  also  aware  that  there  are 
producers  of  Ipomoea  aquatica  (Chinese 
water  spinach— a  listed  Federal  noxious 
weed  and  a  food  valued  by  some 
groups)  in  some  countias  in  Florida, 
California,  and  Hawaii  who  raise  the 
weed  as  a  cash  crop  for  interstate  sale 
to  metropolitan  and  other  markets.  The 
exact  nimiber  of  such  farms  and  their 
size  is  not  available,  but  most  holdings 
are  believed  to  be  as  small  as  an  acre  or 
less.  Under  this  rule,  persons  wishing  to 
move  /.  aquatica  interstate  will  be 
required  to  obtain  a  permit  from  APHIS. 
We  realize  that  this  may  result  in  a  new 
burden  on  sellers  and  purchasers  of  /. 
aquatica,  and  we  intend  to  address  the 
situation  in  an  upcoming  rulemaking. 

Alternatives  Considered 

The  only  significant  alternative  to  this 
rule  that  we  considered  was  to  make  no 
-changes  in  the  regulations,  i.e.,  to  not 
restrict  the  interstate  movement  of 
noxious  weeds.  We  have  rejected  this 
alternative  because  of  the  potential 
adverse  economic  and  ecological 
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consequences  that  we  believe  could 
result  if  listed  Federal  noxious  weeds 
are  disseminated  into  noninfested  areas 
ofthe  United  States. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (44  U.S.C.  3501 
et  seq.),  the  information  collection  and 
recordkeeping  requirements  in  the 
interim  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB).  The  assigned  OMB  control 
number  is  0579-0054. 

List  of  Subiects  in  7  CFR  Part  360 

Imports,  Plants  (Agriculture), 
Quarantine,  Transportation,  Weeds. 

PART  360— NOXIOUS  WEED 
REGULATIONS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  360  and 
that  was  published  at  64  FR  41007- 
41009  on  July  29.  1999. 

Authority:  Title  IV  of  Pub.  L.  106-224, 114 
Slat.  438.  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

Done  in  Washington,  DC.  this  8th  day  of 
June  2001 . 

Bill  Hawks, 

Undersecretary.  Marketing  and  Regulatory 
Programs. 

(FR  Doc.  01-14867  Filed  6-13-01;  8:45  am) 

■LUNG  CODE  3410-44-P 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  206 

Investigations  Relating  to  Global  and 
Bilateral  Safeguard  Actions,  Market 
Disruption,  and  Review  of  Relief 
Actions 

AGENCY:  International  Trade 

Commission. 

ACTION:  Interim  rule  with  request  for 

comments  and  opportunity  for 

objection. 

SUMMARY:  The  United  States 
International  Trade  Commission 
(Commission)  is  amending  on  an 
interim  basis  part  206  of  its  Rules  of 
Practice  and  Procedure.  The  amendment 
will  have  the  effect  of  providing  for 
disclosure  of  c^onfidential  business 
information  under  administrative 
protective  order  in  certain  proceedings, 
and  is  prompted  by  a  party  request.  The 
Commission  requests  comments  on  the 
interim  amendment.  The  Commission 
also  is  providing  parties  to  two 
currently-pending  investigations  the 


opportunity  to  object  to  application  of 
the  amendment  to  the  investigation  to 
which  they  are  a  party. 
DATES:  Effective  Date:  The  interim 
sunendment  will  take  effect,  as  to  both 
pending  and  new  investigations,  on 
June  14,2001. 

Comment  Date:  Comments  are  due  on 
or  before  5:15  p.m.  August  13,  2001. 

Objection  Date:  Objections  are  due  on 
or  before  5:15  p.m.  June  21,  2001. 
ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments  or 
objections  should  be  mailed  or  hand 
delivered  to  Donna  R.  Koehnke. 
Secretary,  United  States  International 
Trade  Commission,  500  E.  Street.  SW., 
Room  112,  Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Gearhart,  Esq.,  Office  ofthe 
General  Counsel,  U.S.  International 
Trade  Corrunission  (telephone  202-205- 
3091).  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures, 
rules,  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties.  Section  202  ofthe  Trade  Act  of 
1974  (19  U.S.C.  2252)  provides  for  the 
Commission  to  promulgate  regulations 
concerning  access  to  confidential 
business  information  (CBI)  imder 
administrative  protective  order  (APO)  in 
safeguard  investigations.  The  interim 
amendment  set  out  herein  concerns 
rules  of  agency  organization,  procedure, 
and  practice. 

A  party  to  Inv.  No.  TA-204-6,  Certain 
Steel  Wire  Rod,  has  requested  disclosure 
of  CBI  under  APO.  The  Commission's 
Rules  of  Practice  and  Procedure  do  not 
currently  provide  for  such  disclosure. 
The  investigation  is  subject  to  statutory 
deadlines'  and  is  scheduled  to  be 
completed  in  a  relatively  short  period  of 
time.  Consequently,  the  Commission 
cannot  pursue  the  normal  notice-and- 
comment  rulemaking  schedule  called 
for  in  the  Administrative  Procedure  Act, 
under  5  U.S.C.  553,  and  has  good  cause 
for  making  its  rule  amendment  effective 
on  publication.  Therefore,  the 
Commission  is  amending  its  rules  on  an 
interim  basis,  effective  on  the  date  of 
publication  of  this  notice. 

The  Commission  is  amending  section 
206.52  ofthe  Commission's  Rules  (19 
CFR  206.52)  to  add  a  new  paragraph  (c) 
that  corresponds  to  the  existing 


paragraph  (e)  in  section  206.54.  This 
change  will  permit  the  disclosure  of  CBI 
under  APO  in  monitoring  proceedings 
addressed  in  section  206.52. 

Because  of  the  emergency  natiu«  of 
the  amendment,  the  Commission  is 
providing  each  party  to  one  of  the  two 
currently-pending  investigations.  Inv. 
No.  TA-204-6.  Certain  Steel  Wire  Rod 
and  Inv.  No.  TA-204-5,  Circular 
Welded  Carbon  Quality  Line  Pipe,  the 
opportunity  to  object  to  application  of 
the  amendment  to  the  investigation  to 
which  it  is  a  party.  Any  such  objection 
must  be  filed  no  later  than  7  calendar 
days  after  the  date  of  publication  of  this 
notice. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Commission  certifies  piu'suant  to  5 
U.S.C.  605(b),  that  the  amendment  set 
forth  in  this  notice  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  The 
amendment  will  clarify  current 
Commission  procedures,  and  does  not 
substantially  increase  the  biu-den  of 
appearing  or  practicing  before  the 
Commission. 

Executive  Order  12866 

The  Commission  has  determined  that 
the  amendment  does  not  meet  the 
criteria  described  in  section  3(f)  of 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993)  (E.O.)  and  thus  does 
not  constitute  a  significant  regulatory 
action  for  purposes  of  the  E.O.,  since  the 
revisions  will  not  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  assessment  is  required. 

Executive  Order  13132 

The  amendment  does  not  contain 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
pursuant  to  E.O.  13132  (64  FR  43255, 
August  4,  1999). 

Unfunded  Mandates  Reform  Act  of 
1995 

The  amendment  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
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in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  are 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1501  et.  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

The  amendment  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  801  et. 
seq.).  The  amendment  will  not  result  in 
an  annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Contract  With  America  Advancement 
Act  of  1996 

The  amendment  is  exempt  firom  the 
reporting  requirements  of  the  Contract 
With  America  Advancement  Act  of  1996 
(5  U.S.C.  801  et.  seq.)  because  it 
concerns  rules  of  agency  organization, 
procediue,  or  practice  that  do  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties. 

Paperwork  Reduction  Act 

The  amendment  is  not  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.],  since  it  does  not  contain 
any  new  information  collection 
requirements. 

List  of  Subjects  in  19  CFR  parts  206 

Administrative  practice  and 
procedure.  Business  and  industry, 
Canada,  Imports,  Investigations,  Mexico, 
Trade  agreements. 

For  the  reasons  stated  in  the 
preamble,  the  Commission  amends  19 
CFR  part  206  as  follows: 

PART  206— INVESTIGATIONS 
RELATING  TO  GLOBAL  AND 
BILATERAL  SAFEGUARDS  ACTIONS, 
MARKET  DISRUPTION,  AND  REVIEW 
OF  REUEF  ACTIONS 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1335,  2251-2254. 
3351-3382;  sees.  103,  301-302,  Pub.  L.  103- 
465.  108  Stat.  4809. 

2.  Amend  §  206.52  to  add  a  new 
paragraph  (c)  to  read  as  follows: 

S  206.52    Monitoring. 

***** 

(c)  Limited  disclosure  of  certain 
confidential  business  information  under 


administrative  protective  order.  Upon 
receipt  of  a  timely  application  filed  by 
an  authorized  applicant,  the  Secretary 
shall  make  available  to  an  authorized 
applicant  under  administrative 
protective  order  all  confidential 
business  information  contained  in 
Commission  memoranda  and  reports 
and  in  written  submissions  filed  with 
the  Commission  at  any  time  diuing  an 
investigation  imder  this  section  with 
respect  to  an  article  that  was  the  subject 
of  an  affirmative  Commission 
determination  imder  section  202  of  the 
Trade  Act  (except  privileged 
information,  classified  information,  and 
specific  information  of  a  type  which 
there  is  a  clear  and  compelling  need  to 
withhold  from  disclosure).  Such 
disclosure  shall  be  made  in  the  manner 
provided  for  and  in  accordance  with  the 
procedures  set  forth  in  §  206.17.  The 
provisions  in  paragraphs  (d)  and  (e)  of 
§  206.17  relating  to  Commission 
responses  to  a  breach  of  an 
administrative  protective  order  and 
breach  procediue  shall  apply  with 
respect  to  orders  issued  under  this 
paragraph. 

Issued:  June  12.  2001. 

By  order  of  the  Commission. 
Oonna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-15164  Filed  6-13-01:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMcco  and 
Firearms 

27  CFR  Parts  46,  70. 270, 275, 290,  and 
296 

[T.D.  ATF-457] 

RIN  1512-AC41 

Recodification  of  Regulations  on 
Tobacco  Products  and  Cigarette 
Papers  and  Tubes 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACnON:  Final  rule  (Treasury  decision). 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
recodifying  the  regulations  in  part  296 — 
Miscellaneous  Regulations  Relating  to 
Tobacco  Products  and  Cigarette  Papers 
and  Tubes,  title  27  of  the  Code  of 
Federal  Regulations  (CFR).  The  purpose 
of  this  recodification  is  to  reissue  the 
regulations  in  27  CFR  part  296  as  27 
CFR  part  46.  This  change  improves  the 
organization  of  title  27. 


DATES:  This  rule  is  effective  on  Jime  14, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Cesser,  Regxilations  Division,  Bureau 
of  Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue  ^4W., 
Washington,  DC  20226,  (202-927-9347) 
or  e-mail  at 
LMGesser@atfhq.  atf .  treas  .gov . 

SUPPLEMENTARY  INFORMATION: 
Background 

As  a  part  of  continuing  efforts  to 
reorganize  the  part  numbering  system  of 
title  27  CFR,  ATF  is  removing  part  296 
of  title  27  CFR,  in  its  entirety,  and  is 
recodifying  the  regulations  as  27  CFR    . 
part  46.  This  change  improves  the 
organization  of  title  27  CFR. 

Derivation  Table  for  Part  46 


The  requirements  of — 


Are  derived 
from — 


Subpart  A 


46.1  .. 

46.2  .. 

46.3  .. 

46.4  .. 

46.5  .. 

46.6  .. 

46.7  .. 

46.8  .. 

46.9  .. 
46.10 
46.11 
46.12 
46.13 
46.14 
46.15 
46.16 


296.1 

296.2 

296.3 

296.4 

296.5 

296.6 

296.7 

296.8 

296.9 

296.10 

296.11 

296.12 

296.13 

296.14 

296.15 

296.16 


Subpart  B  [Reserved) 
Subpart  C 

46  71  

296.71 

46  71  

296.71 

46  72  

296.72 

46.73  

296.73 

46  74  

296.74 

46  75  

296.75 

46  76 

296.76 

46.77 

296.77 

46.78  

296.78 

46  79  

296.79 

46.80  

296.80 

46.81  

296.81 

Subparts  D-E  [Reserved] 
Subpart  F 


46.141 
46.142 
46.143 
46.146 
46  147 
46.150 
46.153 
46.154 
46.155 


296.141 
296.142 
296.143 
296.146 
296.147 
296.150 
296.153 
296.154 
296.155 
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DERIVATION  Table  for  Part  46— 
Continued 


The  requirements  of — 


Are  derived 
from — 


Subpart  G 

46.161  

296161 

46.162  

296  162 

46.163  

296  163 

46.164  

296  164 

46.165  

296  165 

46.166  

296  166 

46.167  

296  167 

46.168  

296  168 

Subpart  H  [Reserved] 
Subpart  I 


46.191 

46.192 

46.193 

46.194 

46.195, 

46.196 

46.201 

46.202 

46.203 

46.204 

46.205 

46.206 

46.207 

46.208 

46.209 

46.210 

46.211 

46.212 

46.213 

46.221 

46  222 

46.223 

46.231 

46.232 

46.233 

46.234 

46.235 

46.236 

46.237 

46.241 

46.242 

46.243 

46.244 

46.245 

46.251 

46.252 

46.253 

46.254 

46.255 

46.261 

46.262 

46.263 

46.264 

46.270  . 

46.271  . 

46.272  . 

46.273  . 

46.274  . 


296.191 

296.192 

296.193 

296.194 

296.195 

296.196 

296.201 

296.202 

296.203 

296.204 

296.205 

296.206 

296.207 

296.208 

296.209 

296.210 

296.211 

296.212 

296.213 

296.221 

296.222 

296.223 

296.231 

296  232 

296.233 

296.234 

296.235 

296.236 

296.237 

296.241 

296.242 

296.243 

296.244 

296.245 

296.251 

296.252 

296.253 

296.254 

296.255 

296.261 

296.262 

296.263 

296.264 

296.270 

296.271 

296.272 

296.273 

296.274 


Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 


because  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  rule 
under  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply.  We  sent  a  copy  of 
this  final  rule  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  26 
U.S.C.  7805(f).  No  comments  were 
received. 

Executive  Order  12866 

It  is  hereby  certified  that  this  final 
rule  is  not  a  significant  regulatory  action 
as  defined  in  Executive  Order  12866. 
Accordingly,  this  final  rule  is  not 
subject  to  the  analysis  required  by  this 
Executive  Order. 

Administrative  Procedure  Act 

Because  this  final  rule  merely  makes 
technical  amendments  and  conforming 
changes  to  improve  the  clarity  of  the 
regulations,  it  is  unnecessary  to  issue 
this  final  rule  with  notice  and  public 
procedure  under  5  U.S.C.  553(b). 
Similarly,  because  of  the  nature  of  this 
final  rule,  good  cause  is  foimd  that  it  is 
unnecessary  to  subject  this  final  rule  to 
the  effective  date  limitation  of  5  U.S.C. 
553(d). 

Drafting  Information 

The  principal  author  of  this  document 
is  Lisa  M.  Cesser,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects 

27  CFR  Part  46 

Cigars  and  cigarettes,  Claims,  Excise 
taxes,  Penalties,  Reporting  and 
recordkeeping  requirements,  Seiziues 
and  forfeitures,  Surety  bonds,  Tobacco. 

27  CFR  Part  70 

Administrative  practice  and 
procedure.  Claims,  Excise  taxes. 
Freedom  of  information,  Law 
enforcement,  Penalties,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

27  CFR  Part  270 

Cigars  and  cigarettes,  Claims, 
Electronic  funds  transfers.  Excise  taxes, 
Imports,  Labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements,  Surety  bonds.  Tobacco. 

27  CFR  Part  275 

Cigars  and  cigarettes.  Claims,  Customs 
duties  and  inspection,  Electronic  funds 


transfers,  Excise  taxes.  Imports, 
Labeling,  Packaging  and  containers, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Tobacco,  Virgin  Islands, 
Warehouses. 

'  27  CFR  Part  290 

Aircraft,  Armed  forces.  Cigars  and 
cigarettes,  Claims,  Customs  duties  and 
inspection.  Excise  taxes,  Exports, 
Foreign  trade  zones,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds,  Tobacco,  Vessels,  Warehouses. 

27  CFR  Part  296 

Cigars  and  cigarettes,  Claims,  Excise 
taxes,  Penalties,  Reporting  and 
recordkeeping  requirements.  Seizures 
and  forfeitures.  Surety  bonds,  Tobacco. 

Authority  and  Issuance 

ATF  is  amending  title  27  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  70— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  27  CFR  part  70  continues  to  read  as 
follows: 


Authority:  5  U. 
4181,4182.5146 
5415,  5504,  5555 
5802.6020.6021 
6201,6203.6204 
6314,6321.632,3, 
6401-6404.  6407, 
6511,6513,6514, 
6621.6622.6651, 
6671,6672,6701, 
6901.7011,7101, 
7209,  7214,  7304, 
7424,  7425;  7426, 
7503,  7505,  7506, 
7610,  7622,  7623. 


S.C.  301  and  552;  26  U.S.C. 
5203,  5207,  5275,  5367. 
5684(a).  5741.5761(b). 
6064.6102,6155,6159, 
6301,6303,6311,6313, 
6325.  6326,  6331-6343. 
6416,  6423,  6501-6503, 
6532.6601.6602.6611. 
6653.  6656-6658.  6665, 
6723,  6801,  6862,  6863.  ^ 
7102.7121.7122.7207.  ^ 
7401,  7403.  7406.  7423. 
7429.  7430.  7432,  7502. 
7513,  7601-7606,  7608-  • 
7653,  7805. 


§§  70.1 31  and  70.431     [Ammded] 

Par.  2.  Remove  the  reference  to  "part 
296"  and  add,  in  its  place,  a  reference 
to  "part  46"  in  the  following  places: 

a.  Section  70.131(b);  and 

b.  Section  70.431(b)(7). 

PART  270— MANUFACTURE  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  3.  The  authority  citation  for  27 
CFR  part  270  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5142.  5143.  5146. 
5701.  5703-5705.  5711-5713.  5721-5723. 
5731.  5741.  5751,  5753.  5761-5763.  6061, 
6065,  6109,  6151.  6301,  6302.  6311.  6313, 
6402.  6404.  6423,  6676.  6806,  7011.  7212. 
7325,  7342.  7502.  7503.  7606.  7805:  31  U.S.C. 
9301,9303,9304.9306. 
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§§  270.1 1  and  270.49    [Amended] 

Par.  4.  Remove  the  reference  to  "ATF 
Order  1130.15,  Delegation  Order — 
Delegation  of  Certain  of  the  Director's 
Authorities  in  27  CFR  parts  270,  275, 
and  296"  and  add,  in  its  place,  a 
reference  to  "ATF  Order  1130.15, 
Delegation  Order — Delegation  of  Certain 
of  the  Director's  Authorities  in  27  CFR 
parts  46,  270,  and  275"  in  the  following 
places: 

a.  The  definition  of  "Appropriate  ATF 
Officer  in  §270.11;  and 

b.  Section  270.49. 

§270.286    [Amended] 

Par.  5.  Amend  §  270.286  by  removing 
the  reference  to  "part  296"  and  adding, 
in  its  place,  a  reference  to  "part  46." 

PART  275— IMPORTATION  OF 
TOBACCO  PRODUCTS  AND 
CtGARETTE  PAPERS  AND  TUBES 

Par.  6.  The  authority  citation  for  27 
CFR  part  275  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5701.  5703,  5704, 
5705,  5706,  5708.  5712,  5713.  5721,  5722, 
5723,  5741,  5761.  5762,  5763.  6301.  6302. 
6313,  6404.  7101,  7212!  7342.  7606,  7652, 
7805;  31  U.S.C.  9301,  9303,  9304,  9306;  18 
U.S.C.  2342. 

f  275.1 62  and  275J205    [Amended] 

Par.  7-^ar.  8.  Remove  the  reference  to 
"part  296"  and  add,  in  its  place,  a 
reference  to  "part  46"  in  the  following 
places: 

a.  Section  275.162;  and 

b.  Section  275.205(b). 

PART  290-EXPORTATION  OF    , 
TOBACCO  PRODUCTS  AND 
aCARETTE  PAPERS  AND  TUBES, 
WITHOUT  PAYMENT  OF  TAX.  OR  WITH 
DRAWBACK  OF  TAX 

Par.  9.  The  authority  citation  for  27 
CFR  part  290  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5142.  5143,  5146, 
5701,  5703-5705,  5711-5713.  5721-5723. 
5731,  5741,  5751,  5754,  6061,  6065,  6151, 
6402,  6404,  6806,  7011,  7212,  7342,  7606, 
7805:  31  use.  9301,  9303,  9304.  9306. 

§§290.154    [Amended] 

Par.  10,  Amend  §  290.154  by 
removing  the  reference  to  "part  296" 
and  adding,  in  its  place,  a  reference  to 
"part  46.  " 

PART  296— MISCELLANEOUS 
REGULATIONS  RELATING  TO 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  11.  The  authority  citation  for  27 
CFR  part  296  continues  to  read  as 
follows: 


Authority:  18  U.S.C.  2341-2346,  26  U.S.C. 
5708,  5751,  5761-5763,  6001,  6601,  6621, 
6622,  7212,  7342,  7602,  7606.  7805,  44  U.S.C. 
3504(h),  49  U.S.C.  782,  unless  otherwise 
noted. 

PART  296— {REDESIGNATED] 

Par.  12.  Redesignate  27  CFR  part  296  . 
as  27  CFR  part  46. 

PART  46— MISCELLANEOUS 
REGULATIONS  RELATING  TO 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  13.  The  authority  citation  for 
redesignated  27  CFR  part  46  continues 
to  read  as  follows: 

Authority:  18  U.S.C.  2341-2346,  26  U.S.C. 
5708,  5751.  5761-5763,  6001,  6601,  6621, 
6622,  7212,  7342,  7602.  7606,  7805,  44  U.S.C. 
3504(h),  49  U.S.C.  782,  unless  otherwise 
noted. 

S46.4    [Amended] 

Par.  14.  Amend  paragraph  (c)  of  §  46.4 
by  removing  the  reference  to  "%  296.10" 
and  adding,  in  its  place,  a  reference  to 
"§46.10." 

§46.6    [Amended] 

Par.  15.  Amend  §46.6  as  follows: 

a.  In  paragraph  (a),  remove  the 
reference  to  "§  296.7"  and  add,  in  its 
place,  a  reference  to  "§  46.7";  and 

b.  In  paragraph  (c)  remove  the 
reference  to  "§  296.10"  and  add,  in  its 
place,  a  reference  to  "§46.10." 

f46.7    [Amended] 

Par.  16.  Amend  §46.7  by  removing 
the  reference  to  "§  296.8"  and  adding,  in 
its  place,  a  reference  to  "46.8." 

§46.8    [Amended] 

Par.  17.  Amend  §  46.8  as  follows: 

a.  In  the  introductory  text,  remove  the 
reference  to  "296.7"  and  add,  in  its 
place,  a  reference  to  "46.7";  and 

b.  In  paragraph  (f),  remove  the 
reference  to  "296.5"  and  add,  in  its 
place,  a  reference  to  "46.5." 

§46.15    [Amended] 

Par.  18.  Amend  §46.15  by  removing 
the  reference  to  "296.12"  and  adding,  in 
its  place,  a  reference  to  "46.12." 

§§  46.72  and  46.81    [Amended] 

Par.  19.  Remove  the  reference  to 
"ATF  Order  1130.15,  Delegation 
Order — Delegation  of  Certain  of  the 
Director's  Authorities  in  27  CFR  parts 
270,  275.  and  296"  and  add,  in  its  place, 
a  reference  to  "ATF  Order  1130.24, 
Delegation  Order — Delegation  of  the 
Director's  Authorities  in  subpart  C  and 
I  of  27  CFR  part  46,"  in  the  following 
places: 


a.  The  definition  of  "Appropriate  ATF 
officer"  in  §46.72;  and 

b.  Section  46.81. 

§46.146    [Amended] 

Par.  20.  Amend  §46.146  by  removing 
the  reference  to  "296.147"  and  adding, 
in  its  place,  a  reference  to  "46.147." 

§46.147    [Amended] 

Par.  21.  Amend  §46.147  by  removing 
the  reference  to  "296.143"  and  adding, 
in  its  place,  a  reference  to  "46.143"  in 
the  following  places: 

a.  The  introductory  text  of  Paragraph 
(a);  and 

b.  The  introductory  text  of  Paragraph 
(b). 

§46.150    [Amended] 

Par.  22.  Amend  paragraph  (a)  of 
§46.150  by  removing  the  reference  to 
"§§  296.146  and  296.147"  and  add.  in 
its  place,  a  reference  to  "§§46.146  and 
46.147." 

§46.153    [Amended] 

Par.  23.  Amend  the  introductory  text 
of  §  46.153  by  removing  the  reference  to 
"§§  296.146  through  296.147  "  and  add, 
in  its  place,  a  reference  to  "§§46.146 
through  46.147." 

§46.192    [Amended] 

Par.  24.  Amend  §  46.192(a)  by 
removing  the  reference  to  "ATF  Order 
1130.14,  Delegation  Order — Delegation 
of  the  Director's  Authorities  in  Subpart   , 
I  of  27  CFR  Part  296"  and  adding,  in  its 
place,  a  reference  to  "ATF  Order 
1130.24,  Delegation  Order — Delegation 
of  the  Director's  Authorities  in  subpart 
C  and  subpart  I  of  27  CFR  part  46". 

§46.270    [Revised] 

Par.  24a.  Revise  §46.270  fo  read  as 
follows: 

§  46.270    Delegations  of  the  Director. 

The  regulatory  authorities  of  the 
Director  contained  in  this  subpart  are 
delegated  to  appropriate  ATF  officers. 
These  ATF  officers  are  specified  in  ATF 
O  1130.24,  Delegation  Order- 
Delegation  of  the  Director's  Authorities 
in  subpart  C  and  subpart  I  of  27  CFR 
part  46.  ATF  delegation  orders,  such  as 
ATF  O  1130.24,  are  available  to  any 
interested  party  by  mailing  a  request  to 
the  ATF  Distribution  Center,  PO  Box 
5950,  Springfield,  VA  22150-5190,  or 
by  accessing  the  ATF  web  site  (http:// 
www.atf.treas.gov/). 

§46.194    [Amended] 

Par.  25.  Amend  §46.194  as  follows: 

a.  Remove  the  reference  to 
"§§296.207  and  296. 208"  and  add,  in 
its  place,  "§§46.207  and  46.208  ";  and 
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b.  Remove  the  reference  to 
"§  296.209"  and  add,  in  its  place,  a 
reference  to  "§46.209." 

146.196    [Amended] 

Par.  26.  Amend  §46.196  as  follows: 

a.  In  paragraph  (a),  remove  the 
reference  to  "§§  296.205  and  296.206" 
and  add,  in  its  place,  a  reference  to 
"§§46.205  and  46.206"; 

b.  In  paragraph  (b),  remove  the 
reference  to  "§  296.222"  and  add,  in  its 
place,  a  reference  to  "46.222"; 

c.  In  paragraph  (b),  remove  the 
reference  to  "§  296.223"  and  add,  in  its 
place,  a  reference  to  "46.223";  and 

d.  In  paragraph  (d),  remove  the 
reference  to  "§  296.241"  and  add,  in  its 
place,  a  reference  to  "46.241." 

146.205    [Amended] 

Par.  27.  Amend  §46.205  as  follows: 

a.  In  paragraph  (a),  remove  the 
reference  to  "§  296.222"  and  add,  in  its 
place,  a  reference  to  "§46.222"; 

b.  In  paragraph  (a),  remove  the 
reference  to  "§  296.203"  and  add,  in  its 
place,  a  reference  to  "46.203";  and 

c.  In  paragraph  (e),  remove  the 
reference  to  "§  296.204"  and  add,  in  its 
place,  a  reference  to  "46.204." 

§46.206    [Amended] 

Par.  28.  Amend  §46.206  as  follows: 

a.  In  paragraph  (b),  remove  the 
reference  to  "§  296.205(a)"  and  add,  in 
its  place,  a  reference  to  "§  46.205(a)"; 
and 

b.  In  paragraph  (f),  remove  the 
reference  to  "§  296.205(e)"  and  add.  in 
its  place,  a  reference  to  "46.205(e)." 

§46.213    [Amended] 

Par.  29.  Amend  §  46.213  by  removing 
the  reference  to  "§§  296.205  and 
296.206"  and  add,  in  its  place,  a 
reference  to  "§§46.205  and  46.206." 

§46.221    [Amended] 

Par.  30.  Amend  §  46.221  by  removing 
the  reference  to  "296.222"  and  adding, 
in  its  place,  a  reference  to  "46.222." 

§46.237    (Amended] 

Par.  31.  Amend  §  46.237  by  removing 
the  reference  to  "§  296.223"  and  adding, 
in  its  place,  a  reference  to  "§46.223." 

§46.241    [Amended] 

Par.  32.  Amend  paragraph  (f)  of 
§46.241  by  removing  the  reference  to 
"296.263"  and  adding,  in  its  place,  a 
reference  to  "46.263." 

§46.242    [Amended] 

Par.  33.  Amend  §46.242  by  removing  . 
the  reference  to  "296.234"  and  adding, 
in  its  place,  a  reference  to  "46.234." 


February  23,  2001. 
Bradley  A.  Buckles, 
Director. 

Approved:  April  19,  2001. 
Timothy  E.  Skud. 
Acting  Deputy  Assistant  Secretary, 
(Regulatory,  Tariff  and  Trade  Enforcement). 
(PR  Doc.  01-14745  Filed  6-13-01;  8:45  am) 

BILUNG  CODE  4810-31-f> 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4902 

Disclosure  and  Amendment  of 
Records  Pertaining  to  Individuals 
Under  ttie  Privacy  Act 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTKm:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  is  amending  its  regulations 
implementing  the  Privacy  Act  of  1974. 
as  amended,  to  exempt  certain  records 
maintained  in  a  system  of  records 
entitled  "PBGC-12,  Personnel  Security 
Investigation  Records — PBGC."  from  the 
access,  contest,  and  certain  other 
provisions  of  the  Privacy  Act.  The 
amendment  protects  the  identity  of  a 
source  who  furnishes  information  in 
confidence  to  the  PBGC  for  a 
background  investigation  on  an 
individual  who  works,  or  who  is  being 
considered  for  work,  for  the  PBGC  as  a 
contractor  or  as  an  employee  of  a 
contractor. 

EFFECTIVE  DATE:  July  16,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  D. 
Bruce  Campbell,  Attorney,  Office  of  the 
General  Counsel.  Suite  340.  Pension 
Benefit  Guaranty  Corporation,  1200  K 
Street,  NW..  Washington,  DC  20005- 
4026;  202-326-4020  (extension  3672). 
(For  TTY/TDD  users,  call  die  federal 
relay  service  toll-&«e  at  1-800-877- 
8339  and  ask  to  be  connected  to  202- 
326-4020  (extension  3672).) 
SUPPLEMENTARY  INFORMATION:  The  PBGC 
conducts  background  investigations  and 
reinvestigations  to  establish  that 
applicants  for  employment  and 
employees  are  reliable,  trustworthy,  of 
good  conduct  and  character,  and  loyal 
to  the  United  States.  The  PBGC 
maintains  records  about  these 
investigations  in  a  system  of  records 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a)  ("Privacy 
Act"),  entiUed  "PBGC-12,  Persoimel 
Sectirity  Investigation  Records — PBGC". 
The  PBGC's  regulations  implementing 
the  Privacy  Act  exempt  under  5  U.S.C. 


552a(k)(5)  certain  records  maintained  in 
PBGC-12  from  the  access,  contest,  and 
certain  other  provisions  of  the  Privacy 
Act  (29  CFR  4902.9). 

The  PBGC  is  expanding  its  use  of 
background  investigations  and 
reinvestigations  to  cover  individuals 
who  work,  or  who  are  being  considered 
for  work,  for  the  PBGC  as  contractors  or 
as  employees  of  contractors.  To  reflect 
the  change,  on  April  2,  2001  (66  FR 
17586),  the  PBGC  proposed  to  alter 
PBGC-12  by  revising  it  to  include 
records  pertaining  to  individuals  who 
work,  or  who  are  being  considered  for 
work,  for  the  PBGC  as  contractors  or  as 
employees  of  contractors.  The  PBGC 
received  no  comments  on  the  proposed 
changes  and  they  became  effective  May 
17,2001. 

Also  on  April  2,  2001  (66  FR  17518), 
the  PBGC  published  a  proposed  rule  to 
amend  §  4902.9  by  exempting  certain 
records  pertaining  to  individuals  who 
work,  or  who  are  being  considered  for 
work,  for  the  PBGC  as  contractors  or  as 
employees  of  contractors  from  the 
access,  contest,  and  certain  other 
provisions  of  the  Privacy  Act.  The  PBGC 
received  no  comments  on  the  proposed 
rule  and  this  final  rule  amends  the 
regulation  as  proposed.  The  amendment 
protects  the  identity  of  a  source  who 
furnishes  information  to  PBGC  in 
confidence  for  a  background 
investigation  of  such  an  individual. 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

The  PBGC  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  only  affects  the  maintenance 
and  disclosure  of  information  about 
individuals  by  the  PBGC  under  the 
Privacy  Act  and  therefore  would 
ordinarily  be  expected  to  have  no 
economic  impact  on  entities  of  any  size. 
Accordingly,  sections  603  and  604  of 
the  Regulatory  Flexibility  Act  do  not 
apply. 

List  of  Subiects  in  29  CFR  Part  4902 

Privacy. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  29  CFR  part  4902  as 
follows: 
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PART  4902— DISCLOSURE  AND 
AMENDMENT  OF  RECORDS 
PERTAINING  TO  INDIVIDUALS  UNDER 
THE  PRIVACY  ACT 

1.  The  authority  citation  for  Part  4902 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 
§4902.9    [Amended] 

2.  Paragraph  (b)  of  §  4902.9  is 
amended  by  removing  the  words  "for 
PBGC  employment,"  and  adding  in  their 
place  the  words  "for  PBGC  employment 
or  for  work  for  the  PBGC  as  a  contractor 
or  as  an  employee  of  a  contractor,". 

Issued  in  Washington.  DC,  this  7th  day  of 
June,  2001. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
[FR  Doc.  01-14877  Filed  6-13-01;  8:45  am) 

BIUJNGCOOE  7706-O1-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-051] 

RIN2115-AA97 

Safety  Zone — Lake  Erie,  Port  Clinton, 
OH 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Temporary  final  rul6. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Lake  Erie,  Port  Clinton,  Ohio.  This 
safety  zone  is  necessary  to  protect 
spectators  and  vessels  from  the  hazards 
associated  with  fireworks  displays.  This 
zone  is  intended  to  restrict  vessels  from 
a  portion  of  Lake  Erie  fo^  the  City  of  Port 
Clinton's  July  4,  2001.  fireworks 
display. 

DATES:  This  rule  is  effective  from  2  p.m. 
until  11  p.m.  on  July  4,  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-01-051]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Toledo,  420  Madison  Ave.  Suite  700. 
Toledo,  Ohio  43604,  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Herb  Oertli,  Chief  of  Port  Operations, 
Marine  Safety  Office,  420  Madison  Ave, 
Suite  700.  Toledo,  Ohio  43604;  (419) 
418-6050. 


SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and.  under 
5  U.S.C.  553(d)(3).  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporary  final 
rule.  Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  prevent  possible  loss  of  hfe,  injury,  or 
damage  to  property.  The  Coast  Guard 
has  not  received  any  complaints  or 
negative  comments  with  regard  to  this 
event. 

Background  and  Purpose 

This  temporary  rule  is  necessary  to 
enstne  the  safety  of  spectators  and 
vessels  during  the  setup,  loading  and 
launching  of  a  fireworks  display  in 
conjimction  with  the  City  of  Port 
Clinton's  4th  of  July  Fireworks.  The 
fireworks  display  will  occur  between  2 
p.m.  and  11  p.m.  on  July  04th. 

This  safety  zone  will  encompass  all 
waters  and  the  adjacent  shoreline  of 
Lake  Erie,  Port  Clinton,  Ohio,  bounded 
by  an  arc  of  a  circle  with  a  420-foot 
radius  with  its  center  in  approximate 
position  41°30'52'  N.  082°55'46''  W.  The 
Captain  of  the  Port  Toledo  or  his 
designated  on  scene  representative  may 
terminate  this  event. 

All  pei-sons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Toledo  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  tmder  that 
order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979).  This 


finding  is  based  on  the  historical  lack  of 
vessel  traffic  during  this  time  of  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  i\de  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Lake  Erie  off  Port  Clinton, 
Ohio. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
in  effect  for  less  than  one  day,  and 
vessel  traffic  can  pass  safely  aroimd  the 
safety  zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  may 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Toledo  (see  ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 
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Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfiinded  Mandates  Reform  Act 

I     The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and   . 
concluded  that  under  figiu'e  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  Ml 64 75. IC,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  order  13211.  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-6,  and  160.5:  49  CFR 
1.46. 

2.  A  new  temporary  section  165.T09- 
921  is  added  as  follows: 

§  1 65.T0»-921    Safety  zone:  Lake  Erie,  Port 
Clinton,  Ohio. 

(a)  Location.  All  waters  and  the 
adjacent  shoreline  of  Lake  Erie,  Port 
Clinton,  Ohio,  bounded  by  the  arc  of  a 
circle  with  a  420-foot  radius  with  its 
center  in  approximate  position 
41°30'52''  N,  082°55'46''  W.  (NAD  1983). 

(b)  Effective  Period.  This  regulation  is 
effective  from  2  p.m.  until  11  p.m..  July 
04.  2001. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  s^ne  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  )une  4.  2001. 
David  L.  Scott. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port. 

[FR  Doc.  01-13048  Filed  6-13-01:  8:45  am] 
BILLING  COD6  4910-1$-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD09-01-050] 

RIN2115-AA97 

Safety  Zone— River,  Toledo,  OH 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Maumee  River.  Toledo.  Ohio.  This 
zone  is  intended  to  restrict  vessels  from 
a  portion  of  the  Maumee  River  during 
the  City  of  Toledo's  July  04,  2001. 
fireworks  display.  This  temporary  safety 
zone  is  necessary  to  protect  spectators 
and  vessels  from  the  hazards  associated 
with  fireworks  displays. 
DATES:  This  rule  is  effective  irom  12:30 
p.m.  until  11  p.m.  on  July  04.  2001. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD09-01-050]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Toledo,  420  Madison  Ave.  Suite  700. 
Toledo.  Ohio  43604,  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Herb  Oertli,  Chief  of  Port  Operations, 
Marine  Safety  Office,  420  Madison  Ave, 
Suite  700,  Toledo,  Ohio  43604  (419) 
418-6050. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and.  under 
5  U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  if  effective  less  than  30  . 
days  after  publication  in  the  Federal 
Register.  The  Coast  Guard  had 
insufficient  advance  notice  to  publish 
an  NPRM  followed  by  a  temporary  final 
rule.  Publication  of  a  notice  of  proposed 
rulemaking  and  delay  of  effective  date 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  prevent  possible  loss  of  life,  injury,  or 
damage  to  property. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  spectators  and 
vessels  during  the  setup,  loading  and 
launching  of  a  fireworks  display  in 
conjunction  with  the  City  of  Toledo's 
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4th  of  July  Fireworks.  The  fireworks 
display  will  occur  between  12:30  p.m. 
and  11  p.m.  on  July  04th. 

This  safety  zone  will  encompass  all 
waters  and  the  adjacent  shoreline  of  the 
Maumee  River.  Toledo,  Ohio,  extending 
from  the  bow  of  the  museum  ship  SS 
WILUS  B.  BOYER  (41°38'35''  N, 
083°31'54''  W),  then  north  north-east  to 
the  south  end  of  the  City  of  Toledo 
Street  (41''38'51''  N.  083°31'50''  W),  then 
south-west  to  the  red  nun  bouy  #64 
(41°38'48''  N,  083°31'58''  W),  then  south 
south-east  to  the  museum  ship  SS 
WILLIS  B.  BOYER.  The  Captain  of  the 
Port  Toledo  or  his  designated  on  scene 
representative  have  the  authority  to 
terminate  the  event. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on 
scene  patrol  personnel.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Toledo  or  his  designated  on  scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order,  h  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  This 
finding  is  based  on  the  historical  lack  of 
vessel  traffic  during  this  time  of  year. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 


a  portion  of  the  Maumee  River  off 
Toledo,  Ohio. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  this  rule  will  be 
in  effect  for  less  than  one  day  in 
conjimction  with  one  event,  and  vessel 
traffic  can  pass  safely  around  the  safety 
zone.  In  the  event  that  shipping  is 
affected  by  this  temporary  safety  zone, 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Toledo  to  transit  through  the  safety 
zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
Marine  Safety  Office  Toledo  (see 
ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
government  having  first  provided  the 


funds  to  pay  those  costs.  This  rule  will 
not  impose  an  unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  fttim  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  ft-om  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
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statement  of  Energy  Effects  under 
Executive  Order  13211. 

,Li8t  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-6,  and  160.5:  49  CFR 
1.46. 

11    2.  A  new  temporary  section  165.T09- 
920  is  added  as  follows: 

§  1 65.T09-920    Safety  zone:  Maumee  River, 
Toledo.  Ohio. 

I    (a)  Location.  All  waters  and  the 
adjacent  shoreline  of  the  Maumee  River, 
Toledo,  Ohio,  extending  from  the  bow 
of  the  museum  ship  SS  WILLIS  B. 
BOYER  (41°38'35''  N,  083°31'54''  W). 
then  north  north-east  to  the  south  end 
of  the  City  of  Toledo  Sti^t  (41°  38'51'' 
N.  083°31'50''  W),  then  south-west  to  the 
red  nun  bouy  #64  (41°38'48''  N, 
083''31'58''  W),  then  south  south-east  to 
the  museum  ship  SS  WILLIS  B.  BOYER. 

(b)  Effective  Period.  This  regulation  is 
effective  fi-om  12:30  p.m.  until  11  p.m., 
July  04,  2001. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  June  5.  2001. 

David  L.  Scott. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port. 

[FR  Doc.  01-15047  Filed  6-13-01;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  2900-AK41 

Veterans  Education:  Increased 
Allowances  for  the  Educational 
Assistance  Test  Program 

AGENCIES:  Department  of  Defense  and 
Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  The  law  provides  that  rates  of 
subsistence  allowance  and  educational 
assistance  payable  under  the 
Educational  Assistance  Test  Program 
shall  be  adjusted  annually  by  the 
Secretary  of  Defense  based  upon  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education 
in  the  twelve-month  period  since  the 
rates  were  last  adjusted.  After 
consultation  with  the  Department  of 
Education,  the  Department  of  Defense 
has  concluded  that  the  rates  for  the 
2000-01  academic  year  should  be 
increased  by  4%  over  the  rates  payable 
for  the  1999-2000  academic  year.  The 
regulations  dealing  with  these  rates  are 
amended  accordingly. 
DATES:  Effective  Date:  Jime  14,  2001. 
Applicability  Date:  The  changes  in 
rates  are  applied  retroactively  to 
October  1,  2000,  to  conform  to  statutory 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Susling,  Jr.,  Assistant 
Director  for  Policy  and  Program 
Development,  Education  Service, 
Veterans  Benefits  Administration,  202- 
273-7187. 

SUPPLEMENTARY  INFORMATION:  The  law 
(10  U.S.C.  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  the 
amount  of  educational  assistance  which 
may  be  provided  in  any  academic  year 
under  the  Educational  Assistance  Test 
Program  and  the  amount  of  subsistence 
allowance  authorized  under  that 
program.  The  adjustment  is  to  be  based 
upon  the  twelve-month  increase  in  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education. 
As  required  by  law,  the  Department  of 
Defense  has  consulted  with  the 
Department  of  Education.  The 
Department  of  Defense  has  concluded 
that  these  costs  increased  by  4%  in  the 
1999-2000  academic  year.  Accordingly, 
this  final  rule  changes  38  CFR  21.5820 
and  21.5822  to  reflect  a  4%  increase  in 
the  rates  payable  in  the  2000-01 
academic  year,  including  changes  in 
§  21.5820  to  the  adjustments  that 
compensate  for  rounding.  In  addition, 
nonsubstantive  changes  are  made  for  the 
piupose  of  clarification. 

Administrative  Procedure  Act 

The  rates  of  subsistence  allowance 
and  educational  assistance  payable 
under  the  Educational  Assistance  Test 
Program  are  determined  based  on  a 
statutory  formula  and,  in  essence,  the 
calculation  of  rates  merely  constitutes  a 
non-discretionary  ministerial  act.  The 
other  changes  made  by  this  document 
are  merely  nonsubstantive  changes  for 
the  purpose  of  clarification. 
Accordingly,  there  is  a  basis  for 


dispensing  with  notice-and-comment 
and  a  delayed  effective  date  under  5 
U.S.C.  552  and  553. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  hereby  certify 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C  601-612.  This 
final  rule  directly  affects  only 
individuals.  Pursuant  to  5  U.S.C.  605(b), 
this  final  rule,  therefore,  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  this  final  rule. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs — education,  Grant 
programs — veterans.  Health  care,  Loan 
programs — education.  Loan  programs — 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  February  6,  2001. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

Approved:  March  7.  2001. 
P.A.  Tracey. 

Vice  AdTnimI,  USN.  Deputy  Assistant 
Secretary  (Military  Personnel  Policy). 
Department  of  Defense. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21  (subpart  H)  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  H — Educational  Assistance 
Test  Program 

1.  The  authority  citation  for  part  21, 
subpart  H  is  revised  to  read  as  follows: 
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Authority:  10  U.S.C.  ch.  107;  38  U.S.C. 
501(a),  3695,  5101.  5113,  5303A;  42  U.S.C. 
2000:  sec.  901.  Pub.  L.  96-342,  94  Stat,  mi- 
ll 14,  unless  otherwise  noted. 

§21.5820    [Amended] 

2.  Section  21.5820  is  amended  by: 

a.  In  paragraph  (b)(1).  removing 
"1999-2000"  and  adding,  in  its  place, 
"2000-01";  and  by  removing  '$3,388  ' 
and  adding,  in  its  place,  "$3,524"; 

b.  In  the  introductory  text  of 
paragraph  (b)(2)(ii),  removing  "1999- 
2000"  and  adding,  in  its  place,  "2000- 
01"; 

c.  In  paragraph  {b)(2)(ii)(A),  removing 
"$376.44"  and  adding,  in  its  place, 
"$391.56";  and  by  removing  "$188.22" 
and  adding,  in  its  place,  "$195.78"; 

d.  In  paragraph  fb)(2)(ii){B),  removing 
"$12.55"  and  adding,  in  its  place, 
"$13.05";  and  by  removing  "$6.27"  and 
adding,  in  its  place,  "$6.53"; 

e.  hi  paragraph  (b)(2)(ii)(C),  removing 
"increased  by  4c  "  and  adding,  in  its 
place,  "decreased  by  4«";  and  by 
removing  "increased  by  2c"  and  adding, 
in  its  place,  "decreased  by  2c". 

f.  In  the  introductory  text  of  paragraph 
(b)(3)(ii),  removing  "1999-2000"  and 
adding,  in  its  place,  "2000-01"; 

g.  In  paragraph  (b)(3)(ii)(A),  removing 
"$376.44"  and  adding,  in  its  place, 
"$391.56";  and  by  removing  "$188.22" 
and  adding,  in  its  place,  "$195.78"; 

h.  In  paragraph  (b)(3)(ii)(B),  removing 
"$12.55"  and  adding,  in  its  place, 
"$13.05";  and  by  removing  "$6.27"  and 
adding,  in  its  place,  "$6.53"; 

i.  In  paragraph  (b)(3)(ii)(C),  removing 
"increased  by  4c"  and  adding,  in  its 
place,  "decreased  by  4c":  and  by 
removing  "increased  by  2c"  and  adding, 
in  its  place,  "decreased  by  2c". 

j.  Removing  "shall"  each  place  in 
which  it  appears  and  adding,  in  its 
place,  "will". 

§21.5822    [Amended] 

3.  Section  21.5822  is  amended  by: 

a.  In  paragraph  (b)(l)(i),  removing 
"$844"  and  adding,  in  its  place.  "$878"; 
and  by  removing  "1999-2000"  and 
adding,  in  its  place.  "2000-01"; 

b.  In  paragraph  (b)(l)(ii),  removing 
"$422"  and  adding,  in  its  place,  "$439"; 
and  by  removing  "1999-2000"  and 
adding,  in  its  place,  "2000-01"; 

c.  In  paragraph  (b)(2)(i),  removing 
"1999-2000"  and  adding,  in  its  place, 
"2000-01";  and  by  removing  "$844" 
and  adding,  in  its  place,  "$878"; 

d.  In  paragraph  (b)(2)(ii),  removing 
"1999-2000"  and  adding,  in  its  place, 
"2000-01";  and  by  removing  "$422" 
and  adding,  in  its  place,  "$439". 


e.  Removing  "shall"  each  place  in 
which  it  appears  and  adding,  in  its 
place,  "will". 

IFR  Doc.  01-15068  Filed  6-13-01:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN  290&-AK44 

Increase  in  Rates  Payable  Under  the 
Montgomery  Gl  Bill — Active  Duty  artd 
Survivors'  and  Dependents' 
Educational  Assistance 

agency:  Department  of  Veterans  A^rs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
regulations  governing  rates  of 
educational  assistance  payable  under 
the  Montgomery  GI  Bill — Active  Duty 
and  the  regulations  governing  rates  of 
Survivors'  and  Dependents*  Educational 
Assistance  to  reflect  increases  required 
by  statutory  provisions. 
DATES:  Effective  Date:  This  final  rule  is 
effective  Jime  14,  2001. 

Applicability  Dates.  The  changes  in 
rates  are  apphed  retroactively  to 
conform  to  statutory  requirements.  For 
more  information  concerning  the  dates 
of  applicability,  see  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  G.  Susling,  Jr.,  Assistant 
Director  for  Policy  and  Program 
Development,  Education  Service, 
Veterans  Benefits  Administration,  (202) 
273-7187. 

SUPPLEMENTARY  INFORMATION:  Under  the 
formida  mandated  by  38  U.S.C.  3015(g) 
(as  in  effect  on  October  1 .  2000)  for 
fiscal  year  2001,  the  rates  of  basic 
educational  assistance  imder  the 
Montgomery  GI  Bill — Active  Duty 
(MGIB)  payable  to  students  pursuing  a 
program  of  education  full  time  must  be 
increased  by  3.0%,  which  is  the 
percentage  by  which  the  total  of  the 
monthly  Consumer  Price  Index -W  (CPI- 
W)  for  July  1, 1999,  through  Jime  30, 
2000,  exceeds  the  total  of  the  monthly 
CPI-W  for  July  1, 1998,  through  June  30, 
1999. 

In  addition,  the  rates  for  the  months 
during  fiscal  year  2001  that  follow 
October  2000  were  further  increased  by 
the  Veterans  Benefits  and  Health  Care 
hnprovement  Act  of  2000  (Pub.  L.  106- 
419).  That  Act  provides  that  beginning 
on  November  1 ,  2000,  the  rates  of  basic 
educational  assistance  imder  the  MGIB 
must  be  increased  beyond  the  increase 
that  went  into  effect  on  October  1 ,  2000. 


Changes  are  made  to  the  regulations 
governing  rates  payable  under  MGIB  to 
reflect  both  rate  increases. 

Moreover,  Pub.  L.  106-419  requires 
an  increase  in  the  monthly  rate  of 
Survivors'  and  Dependents'  Educational 
Assistance  (DEA),  effective  November  1, 
2000.  Changes  are  made  to  the 
regulations  governing  DEA  rates  and 
entitlement  charges  to  reflect  the 
statutory  changes. 

It  should  be  noted  that  neither  the 
increase  attributable  to  the  CPI-W  nor 
the  increase  attributable  to  the  Act 
affects  all  educational  assistance 
payable  under  MGIB.  The  increases 
don't  apply  to  additional  amounts 
payable  by  the  Secretary  of  Defense  to 
individuals  with  skills  or  a  specialty  in 
which  there  is  a  critical  shortage  of 
personnel  (so-called  "kickers").  They 
don't  apply  to  amounts  payable  for 
dependents.  Veterans  who  previously 
had  eligibility  under  the  Vietnam  Era  GI 
Bill  receive  monthly  payments  that  are 
in  part  based  upon  basic  educational 
assistance  and  in  part  based  upon  the 
rates  payable  imder  the  Vietnam  Era  GI 
Bill.  Only  that  portion  attributable  to 
basic  educational  assistance  is 
increased. 

38  U.S.C.  3015(a)  and  (b)  requne  that 
the  Department  of  Veterans  Affairs  (VA) 
pay  part-time  students  at  appropriately 
reduced  rates.  Since  the  first  student 
became  eligible  for  assistance  under  the 
MGIB  in  1985.  VA  has  paid  three- 
quarter-time  students  and  one-half-time 
students  at  75%  and  50%  of  the  full- 
time  institutional  rate,  respectively. 
Students  pursuing  a  program  of 
education  at  less  than  one-half  but  more 
than  one-quarter-time  have  had  their 
payments  Umited  to  50%  or  less  of  the 
full-time  institutional  rate.  Similarly, 
students  pursuing  a  program  of 
education  at  one-quarter-time  or  less 
have  had  their  payments  Umited  to  25% 
or  less  of  the  full-time  institutional  rate. 
Changes  are  made  consistent  with  the 
authority  and  formida  described  in  this 
paragraph. 

In  addition,  38  U.S.C.  3032(c)  requires 
that  monthly  rates  payable  to  veterans 
in  apprenticeship  or  other  on-the-job 
training  must  be  set  at  a  given 
percentage  of  the  full-time  rate.  Hence, 
there  are  raises  effective  October  1 , 
2000,  and  November  1,  2000,  for  such 
training  as  well. 

Nonsubstantive  changes  also  are  made 
for  the  purpose  of  clarity. 

The  changes  set  forth  in  this  final  rule 
are  effective  fi-om  the  date  of 
publication,  but  the  changes  in  rates  are 
applied  retroactively  bom  October  1, 
2000,  and  November  1,  2000,  in 
accordance  with  the  applicable  statutory 
provisions  discussed  above. 
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Administrative  Procedure  Act 

Substantive  changes  made  by  this 
final  rule  merely  reflect  statutory 
requirements  and  adjustments  made 
based  on  previously  established 
formulas.  Accordingly,  there  is  a  basis 
for  dispensing  with  prior  notice  and 
comment  and  delayed  effective  date 
provisions  of  5  U.S.C.  552  and  553. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

1 1    This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
Under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  directly  affects  only 
individuals  and  does  not  directly  affect 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  this  final  rule,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 


prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numl>ers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  final  rule  are  64.117  and 
64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces,  Civil  rights. 
Claims,  Colleges  and  universities, 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs — education.  Grant 
programs — veterans.  Health  care.  Loan 
programs — education.  Loan  programs — 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  5,  2001. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  above,  38  CFR 
part  21  (subparts  C  and  K)  is  amended 
as  set  forth  below. 


PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C — Survivors'  and 
Dependents'  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

1.  The  authority  citation  for  part  21, 
subpart  C,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  512.  3500- 
3566,  unless  otherwise  noted. 

2.  In  §  21.3045,  paragraph  (h)  is 
revised  to  read  as  follows: 

S  21 .3045    Entitlement  charges. 

***** 

(h)  Entitlement  charge  for 
correspondence  courses.  The  charge 
against  entitlement  for  pursuit  of  a 
course  exclusively  by  correspondence 
will  be  1  month  for  each: 

(1)  $485  paid  after  September  30. 
1998,  and  before  November  1,  2000.  to 
a  spouse  or  surviving  spouse  as  an 
educational  assistance  allowance; 

(2)  $588  paid  after  October  31,  2000. 
(Authority:  38  U.S.C.  3534(b).  3686(a)) 


3.  In  §21.3131,  paragraph  (a)  is 
revised  to  read  as  follows: 

§21.3131     Rates— educational  assistance 
allowance— 38  U.S.C.  chapter  35. 

(a)  Rates.  Except  as  provided  in 
§21.3132,  educational  assistance 
allowance  is  payable  at  the  following 
rates  effective  November  1 ,  2000: 


Type  of  course 


Institutional: 

Full  time  

%  time 

'/fe  time /. 

Less  than  V2  but  more  ttian  V«  time^ 

V4  time  or  less '  

Cooperative  training  (other  than  farm  cooperative)  (Full  time  only) 
Apprentice  or  on-job  (full  time  only)  2 

First  six  months 

Second  six  months  

Third  six  months  

Fourth  six  months  and  thereafter  

Farm  cooperative: 

Full  time  

%  time 

V2  time „.. 

Correspondence 


Monthly  rate 


$588 

$441   -  — 

$294 

$294 

147 

$588 

$428 
$320 
$212 
$107 

$475 

$356 

$238 

55  percent  of  the  established  charge  for  ttie  numt>er  of  lessons  com- 
pleted by  the  eligible  spouse  or  surviving  spouse  and  serviced  t)y  ttie 
school — Allowance  paid  quarterly. ^ 


Mf  an  eligible  person  under  38  U.S.C  chapter  35  pursuing  Independent  study  on  a  less  than  one-half-time  basis  completes  his  or  her  program 
l)efore  the  designated  completion  time,  his  or  her  award  will  be  recomputed  to  permit  payment  of  tuition  and  fees  not  to  exceed  $294  or  $147  as 
appropriate,  per  month,  if  the  maximum  allowance  Is  not  initially  authorized. 

2See  footnote  5  of  §21.4270(c)  for  measurement  of  full  time  and  §21.3132(c)  for  proportionate  reduction  In  award  for  completion  of  less  than 
120  hours  per  month. 

3  Established  charqe  means  the  charge  for  the  course  or  courses  detemiined  on  the  basis  of  the  lowest  extended  time  payment  plan  offered 
by  the  institution  and  approved  by  the  appropnate  State  approving  agency  or  the  actual  cost  to  the  eligible  spouse  or  surviving  spouse,  which- 
ever IS  less.  VA  considers  the  continuity  of  an  enrollment  broken  when  there  are  more  than  6  months  between  the  servicing  of  the  lessons. 


32228  Federal  Register / Vol.  66,  No.  115 /Thursday,  June  14,  2001 /Rules  and  Regulations 


(Authority:  38  U.S.C.  3532(a),  3542(a). 
3687(b)(2)) 


§21.3300    [Amended] 

4.  In  §  21.3300.  paragraph  (c)  is 
amended  by  removing  "$152"  and 
adding,  in  its  place,  "$184". 

$21.3333    [Amended] 

5.  Section  21.3333  is  amended  by: 

a.  hi  paragraphs  (a)  and  (b)(1). 
removing  "January  1. 1990"  and  adding, 
in  its  place.  "November  1,  2000,". 

b.  In  the  table  in  paragraph  (a), 
removing  "$485"  and  adding,  in  its 
place.  "$588",  and  by  removing  "$152" 
both  places  it  appears  and  adding,  in  its 
place,  "$184"; 

c.  In  paragraph  (b)(1).  removing 
"$16.16"  and  adding,  in  its  place, 
"$19.60",  and  by  removing  "$485"  and 
adding,  in  its  place.  "$588". 

Subpart  K — AH  Volunteer  Force 
Educational  Assistance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

6.  The  authority  citation  for  part  21, 
subpart  K,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  chs.  30,  36, 
unless  otherwise  noted. 

7.  hi  §  21.7136.  paragraphs  (b),  (c)(1), 
(c)(2),  and  (c)(3)  are  revised  and 
paragraphs  (c)(4)  and  (c)(5)  are  added  to 
read  as  follows; 

§21.7136    Rates  at  payment  of  basic 
educational  assistance. 

***** 

(b)  Rates.  (1)  Except  as  elsewhere 
provided  in  this  section  or  in  §21.7139. 
the  monthly  rate  of  basic  educational 
assistance  payable  for  training  that 
occurs  after  September  30,  2000,  and 
before  November  1,  2000,  to  a  veteran 
whose  service  is  described  in  paragraph 
(a)  of  this  section  is  the  rate  stated  in  the 
following  table: 


Training 

Monthly  rate 

Full  time 

$552.00 

%  time  

'/fe  time  

414.00 
276.00 

Less  ttian  '/i  but  more  than  V* 
tinoe  

276.00 

V4time  

138.00 

(Authority:  38  U.S.C.  3015) 

(2)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  for  training  that  occurs  after 
October  31.  2000.  and  before  October  1. 
2001 .  to  a  veteran  whose  service  is 
described  in  paragraph  (a)  of  this 
section  is  the  rate  stated  in  the  following 
table: 


Training 

Monthly  rate 

Full  time 

$650.00 

%  time 

'/4  time 

487.50 
325.00 

Less  than  V&  but  more  than  Vt 

time  

325.00 

'Atime 

162.50 

(Authority:  38  U.S.C.  3015) 

(3)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
job  training  that  occurs  after  September 
30,  2000,  and  before  November  1.  2000, 
is  the  rate  stated  in  the  following  table: 


Training  period 


First  six  months  of  pursuit  of 
training  

Second  six  months  of  pursuit  of 
training  

Remaining  pursuit  of  training  ... 


Monthly  rate 


$414.00 

303.60 
193.20 


(Authority:  38  U.S.C.  3015.  3032(c)) 

(4)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  apprenticeship  or  other  on- 
job  training  that  occurs  after  October  31, 
2000.  and  before  October  1,  2001,  is  the 
rate  stated  in  the  following  table: 


Training  period 

Monthly  rate 

First  six  months  of  pursuit  of 
training  

Second  six  nfxjnths  of  pursuit  o< 
training  

Remaining  pursuit  of  training  ... 

$487.50 

357.50 
227.85 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(5)  If  a  veteran's  service  is  described 
in  paragraph  (a)  of  this  section,  the 
monthly  rate  of  basic  educational 
assistance  payable  to  the  veteran  for 
pursuit  of  a  cooperative  course  is: 

(i)  $536.00  for  training  that  occurs 
after  September  30,  1999.  and  before 
October  1.2000; 

(ii)  $552.00  for  training  that  occurs 
after  September  30.  2000.  and  before 
November  1.  2000;  and 

(ill)  $650.00  for  training  that  occurs 
after  October  31.  2000,  and  before 
October  1.2001. 
(Authority:  38  U.S.C.  3015) 

(0  *  •  • 

(1)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139,  the  monthly 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 
occurs  after  September  30,  2000.  and 
before  November  1 ,  2000.  is  the  rate 
stated  in  the  following  table: 


Training 

Monthly  rate 

Full  time 

$44900 

%  time  

336.75 

'/i  time  

224.50 

Less  than  'A  but  more  than  V* 
time  

224.50 

'A  time  or  less  

112.25 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(2)  Except  as  elsewhere  provided  in 
this  section  or  in  §  21.7139.  the  monthly 
rate  of  basic  educational  assistance 
payable  to  a  veteran  for  training  that 
occiu-s  after  October  31,  2000,  is  the  rate 
stated  in  the  following  table: 


Training 

Monthly  rate 

Full  time 

$528.00 

%  Vme 

396.00 

'/4  time 

264.00 

Less  than  ^/i  but  more  than  Va 
time          

264.00 

Va  time  or  less  

132.00 

(Authority:  38  U.S.C.  3015,  3032(c)) 

(3)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  apprenticeship  or 
other  on-job  training  that  occiu^  after 
September  30,  2000,  and  before 
November  1 .  2000.  is  the  rate  stated  in 
the  following  table: 


Training  period 

Monthly  rale 

RrsI  six  months  of  pursuit  of 
training  

Second  six  months  of  pursuit  of 
training  

Remaining  pursuit  of  training  ... 

$336.75 

246.95 
157.15 

(Authority:  38  U.S.C.  3015.  3032(c)) 

(4)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  apprenticeship  or 
other  on-job  training  that  occurs  after 
October  31.  2000,  and  before  October  1. 
2001 .  is  the  rate  stated  in  the  following 
table: 


Training  period 

Monthly  rate 

First  six  months  of  pursuit  of 
training  

Second  six  months  of  pursuit  of 
training  

Remaining  pursuit  of  training  ... 

$396.00 

290.40 
184.80 

(Authority:  38  U.S.C.  3015.  3032(c)) 

(5)  The  monthly  rate  of  basic 
educational  assistance  payable  to  a 
veteran  for  pursuit  of  a  cooperative 
course  is: 

(i)  $436.00  for  training  that  occurs 
'  after  September  30,  1999.  and  before 
October  1,  2000; 
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(ii)  $449.00  for  training  that  occurs 
after  September  30,  2000,  and  before 
November  1,  2000;  and 

(iii)  $528.00  for  training  that  occurs 
after  October  31 ,  2000.  and  before 
October  1,2001. 
(Authority:  38  U.S.C.  3015) 

8.  hi  §  21.7137,  paragraph  (a);  the 
introductory  texts  of  paragraphs  (b)  and 


(c);  and  paragraph  (c)  (2)  are  revised  to 
read  as  follows: 

§  21 .71 37    Rates  of  payment  of  basic 
educational  assistance  for  individuals  with 
remaining  entitlement  under  38  U.S.C.  ch. 
34. 

(a)  Minimum  pates.  (1)  Except  as 
elsewhere  provided  in  this  section,  the 


monthly  rate  of  basic  educational 
assistance  for  training  that  occurs  after 
September  30,  2000,  and  before 
November  1 ,  2000,  is  the  rate  stated  in 
the  following  table: 


Training 


Full  time  

%  titt>e 

^/2  time  

Less  than  ^/^  but  more  than  Va  time 
Va  tinte  or  less  


Monthly  rate 


dependents 


$740.00 
555.50 
370.00 
370.00 
185.00 


One 

dependent 


$776.00 
582.00 
388.00 
370.00 
185.00 


Two 
dependents 


$807.00 
605.50 
403.50 
370.00 
185.00 


Additional  for 

each 

additkx^ 

dependent 


$1600 

12.00 

8.50 

0 

0 


(Authority:  38  U.S.C.  3015(e),  (f).  (g)) 

(2)  Except  as  elsewhere  provided  in  this  section,  the  monthly  rate  of  basic  educational  assistance  for  training  that 
occurs  after  October  31,  2000,  and  before  October  1.  2001,  is  the  rate  stated  in  the  following  table: 


Training 


Full  time  

%  ^tme  

'/j  time  

Less  than  ^/i  but  more  ttuui  Va  time 
Va  time  or  less  ' 


Monthly  rate 


No 
dependents 


$838.00 
629.00 
419.00 
419.00 
209.50 


One 
dependent 


$87400 
655.50 
437.00 
419.00 
209.50 


Two 
dependents 


$905.00 
679.00 
452.50 
419.00 
209.50 


AddHionalfor 

each 

additional 

dependent 


$16.00 

1200 

8.50 

0 

0 


(Authority:  38  U.S.C.  3015(e),  (f).  (g)) 

(3)  For  veterans  pursuing  apprenticeship  or  other  on-job  training,  the  monthly  rate  of  basic  educational  assistance 
for  training  that  occurs  after  September  30,  2000.  and  before  November  1,  2000,  is  the  rate  stated  in  the  foUowine 
table: 


Training 


1  St  six  months  of  pursuit  of  program 
2nd  six  nruxiths  of  pursuit  of  program 
3rd  six  montfis  of  pursuit  of  program 
Remaining  pursuit  of  program  


Monthly  rate 


No 
dependents 


$516.75 
359.98 
217.00 
205.10 


One 

dependent 


$529.13 
369.33 
22313 
210.88 


Two 
dependents 


$540.00 
377.03 
227.85 
216.13 


Additional  for 

each 

additional 

dependent 


$5.25 
3.85 
2.45 
2.45 


(Authority:  38  U.S.C.  3015(e).  (f).  (g)) 

(4)  For  veterans  pursuing  apprenticeship  or  other  on-job  training,  the  monthly  rate  of  basic  educational  assistance 
for  training  that  occurs  after  October  31,  2000,  and  before  October  1,  2001.  is  the  rate  stated  in  the  following  table: 
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Training 


1st  six  nionths  of  pursuit  of  program  . 
2nd  six  months  of  pursuit  of  program 
3rd  six  monttis  of  pursuit  of  program 
Remaining  pursuit  of  program  


Monttily  rate 


No 

dependents 


$590.25 
413.88 
251.30 
239.40 


One 
dependent 


$602.63 
423.23 
257.43 
245.18 


Two 
dependents 


$613.50 
430.93 
262.15 
250.43 


Additional  for 

eacfi 

additional 

dependent 


$5.25 
3.85 
2.45 
2.45 


(Authority:  38  U.S.C.  3015(e),  (f).  (g))  _ 

(5)  The  monthly  rate  of  basic  educational  assistance  payable  to  a  veteran  who  is  pursuing  a  cooperative  course 
is  the  rate  stated  in  the  following  table: 


Training  period 


Monthly  rate 


No 
dependents 


One 
dependent 


Two 
dependents 


Additional  for 

each 

additional 

dependent 


Oct.  1.  1999-Sept.  30,  2000 
Oct.  1.2000-Oct.  31,2000  . 
Nov.  1.  2000-Sept.  30.  2001 


$724.00 
740.00 
838.00 


$760.00 
776.00 
874.00 


$791.00 
807.00 
905.00 


$16.00 
16.00 
16.00 


(Authority:  38  U.S.C.  3015) 

(b)  Less  than  one-half-time  training. 
Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  section,  the  monthly  rate 
of  basic  educational  assistance  for  a 
veteran  who  is  pursuing  a  course  on  a 
less  than  one-half-time  basis  is  the 
lesser  of: 

*  •        •        •        • 

(c)  Rates  for  servicemembers.  The 
monthly  rate  of  basic  educational 
assistance  for  a  servicemember  may  not 
exceed  the  lesser  of  the  following  rates 
(except  as  provided  in  paragraph  (d)  of 
this  section): 

•  •        *        *        • 

(2)  (i)  The  following  monthly  rates  for 
training  that  occurs  after  September  30. 
2000,  and  before  November  1 ,  2000 — 

(A)  $740.00  for  full-time  training: 

(B)  $555.50  for  three-quarter-time 
training; 

(C)  $370.00  for  one-half-time  training 
and  training  that  is  less  than  one-half 
but  more  than  one-quarter-time  training; 
and 

(D)  $185.00  for  one-quarter-time 
training;  and 

(ii)  The  following  monthly  rates  for 
training  that  occurs  after  October  31, 
2000,  and  before  October  1,  2001— 

(A)  $838.00  for  full-time  training; 

(B)  $629.00  for  three-quartei^time 
training; 

(C)  $419.00  for  one-half-time  training 
and  training  that  is  less  than  one-half 
but  more  than  one-quarter-time  training; 
and 

(D)  $209.50  for  one-quarter-time 
training. 


(Authority:  38  U.S.C.  3D15{d).  (f)) 

***** 

(FR  Doc.  01-15070  Filed  6-13-01;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart36 
RiN290O-AK72 

Delegation  of  Authority— Portfolio 
Loan  Servicing  Contractor 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  delegates  to 
certain  officers  of  the  entity  performing 
loan  servicing  functions  imder  a 
contract  with  the  Secretary  authority  to 
execute  all  documents  necessary  for  the 
servicing  and  termination  of  a  loan 
made  or  acquired  by  the  Secretary. 

DATES:  Effective  Date:  June  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Fyne.  Assistant  Director  for 
Loan  Management  (261).  Veterans 
Benefits  Administration.  810  Vermont 
Ave.,  Washington,  DC  20420,  telephone 
202-273-7380. 

SUPPLEMENTARY  INFORMATION:  The 
provisions  of  38  U.S.C.  chapter  37 
authorize  the  Secretary  of  Veterans 
A&irs  (VA)  to  guarantee  or  make  loans 
to  veterans.  Under  a  number  of 
circumstances  VA  becomes  the  holder 
of  a  housing  loan.  The  most  common 
reasons  are:  VA  acquired  the  property 


seciuing  a  guaranteed  loan  following 
foreclosure  and  sold  the  security  on 
terms  (sometimes  called  a  "vendee   - 
loan."),  VA  took  an  assignment  of  (or 
"refund")  a  guaranteed  loan  piusuant  to 
38  U.S.C.  3732(a)(2),  or  VA  made  a 
direct  loan  to  a  veteran  pursuant  to  38 
U.S.C.  3711  or  3761. 

VA  has  contracted  with  a  private 
entity  for  the  servicing  of  its  housing 
loan  portfolio.  In  order  to  increase  the 
efficiency  of  this  contract,  certain 
officers  of  the  contractor  are  being 
delegated  authority  to  execute,  on  behalf 
of  VA,  routine  docxunents  necessary  for 
the  servicing  and  foreclosing  of  the 
loans  being  serviced. 

Currendy,  38  CFR  36.4342  authorizes 
certain  VA  officials,  such  as  field  station 
Directors,  Loan  Guaranty  Officers,  and 
Assistant  Loan  Guaranty  Officers,  to 
execute  these  documents.  Regional 
Offices  are  required  to  maintain  a 
cumulative  list  of  all  employees  of  that 
office  who  have  held  the  designated 
positions  since  May  1, 1980. 

This  rule  adds  a  new  paragraph  (e)  to 
38  CFR  36.4342  which  delegates  to 
persons  holding  the  office  of  Vice 
President,  Assistant  Vice  President,  and 
Assistant  Secretary  of  the  entity 
performing  loan  servicing  functions 
under  a  contract  with  VA  the  authority 
to  execute  all  documents  necessary  for 
the  servicing  and  termination  of  a 
housing  loan  made  or  acquired  by  VA. 
Dociunents  authorized  to  be  executed 
will  include  loan  modification 
agreements,  notices  of  default,  notices  of 
appointment  or  substitution  of  trustees, 
releases  or  satisfactions  of  mortgages. 
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loan  assumption  agreements,  deeds 
tendered  upon  satisfaction  or 
conversion  of  an  installment  land  sales 
contract,  and  documents  related  to 
filing,  pursuing  and  settling  claims  with 
hazard  insurance  companies. 

The  Director  of  the  VA  Loan  Guaranty 
Service,  Washington,  DC.  will  maintain 
a  log  listing  all  corporate  officers  of  the 
confractor  who  have  been  authorized  to 
execute  documents  and  the  dates  during 
which  these  persons  were  authorized  to 
act.  VA  will  also  maintain  copies  of 
resolutions  of  the  contractor's  board  of 
directors  authorizing  these  persons  to 
execute  these  documents.  Those  files 
will  be  available  for  public  inspection 
and  copying  diuing  normal  business 
hoiu«  at  the  Office  of  the  Director  of  VA 
Loan  Guaranty  Service,  Washington,  DC 
20420. 

This  authority  does  not  apply, 
however,  with  respect  to  loans  imder 
the  pilot  program  for  multifamily 
transitional  housing  projects  for 
homeless  veterans  under  38  U.S.C. 
chapter  37,  subchapter  vi.  Such  loans 
will  not  be  serviced  by  the  contractor 
servicing  the  VA  loan  portfolio. 

The  provisions  of  38  CFR  36.4342(e) 
are  published  without  regard  to  the 
notice  and  comment  and  delayed 
effective  date  provisions  of  5  U.S.C.  553 
since  they  relate  to  agency  management 
and  personnel  and  are  not  substantive 
nUes. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12868 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certffies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
final  rule  relates  to  agency  management 
and  personnel  and  does  not  contain 
substantive  provisions.  Accordingly, 
piu-suant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  fi-om  the  initial  and  final 
regulatory  flexibility  analysis 
requirements  of  §§  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program. 

List  of  Subiects  in  38  CFR  Part  36 

Condominiums,  Housing,  Indians, 
Individuals  with  disabilities.  Loan 


programs-housing  and  community 
development.  Loan  programs,  Indians, 
Loan  programs-veterans,  Manufactured 
homes.  Mortgage  insurance.  Reporting 
and  recordkeeping  requirements. 
Veterans. 

Approved:  March  14,  2001. 
Anthony  |.  Principi, 
Secretary  of  Veterans' Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  is  amended  as  set 
forth  below. 

PART  36— LOAN  GUARANTY 

1 .  The  authority  citation  of  part  36 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501,  3701-3704,  3707, 
3710-3714,  3719.  3720,  3729,  3762,  unless 
otherwise  noted. 

2.  In  §  36.4342.  paragraph  (e)  is  added 
immediately  following  paragraph  (d); 
and  the  authority  citation  at  the  end  of 
the  section  is  revised  to  read  as  follows: 

§  36.4342    Delegation  of  authority. 

***** 

(e)(1)  Authority  is  hereby  delegated  to 
the  officers,  designated  in  paragraph 
(e)(2)  of  this  section,  of  the  entity 
performing  loan  servicing  functions 
xmder  a  contract  with  the  Secretary  to 
execute  on  behaff  of  the  Secretary  all 
documents  necessary  for  the  servicing 
and  termination  of  a  loan  made  or 
acquired  by  the  Secretary  piusuant  to  38 
U.S.C.  chapter  37  (other  than  under 
subchapter  vi  of  that  chapter). 
Documents  executed  under  this 
paragraph  include  but  are  not  limited  to: 
loan  modification  agreements,  notices  of 
default  and  other  documents  necessary 
for  loan  foreclosure  or  termination, 
notices  of  appointment  or  substitution 
of  trustees  under  mortgages  or  deeds  of 
trust,  releases  or  satisfactions  of 
mortgages  or  deeds  of  trust,  acceptance 
of  deeds-in-lieu  of  foreclosure,  loan 
assumption  agreements,  loan 
assignments,  deeds  tendered  upon 
satisfaction  or  conversion  of  an 
installment  land  sales  contract,  and 
documents  related  to  filing,  pursuing 
and  settling  claims  with  insurance 
companies  relating  to  hazard  coverage 
on  properties  securing  loans  being 
serviced. 

(2)  The  designated  officers  are:  Vice 
President,  Assistant  Vice  President,  and 
Assistant  Secretary. 

(3)  The  Director,  Loan  Guaranty 
Service,  Washington,  DC,  shall  maintain 
a  log  listing  all  persons  authorized  to 
execute  documents  pursuant  to 
paragraph  (e)  of  this  section  and  the 
dates  such  persons  held  such  authority, 
together  with  certified  copies  of 
resolutions  of  the  board  of  directors  of 


the  entity  authorizing  such  individuals 
to  perform  the  functions  specified  in 
paragraph  (e)(1)  of  this  section.  These 
records  shall  be  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Director  of  VA  Loan  Guaranty 
Service,  Washington,  DC  20420. 

(Authority:  38  U.S.C.  501,  3720(a)(5)) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE05^1029a;  FRL-6996-5]    - 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Conversion  of  the 
Conditionai  Approval  of  tt>e  NOx  RACT 
Regulation  to  a  Full  Approval  and 
Approval  of  NOx  RACT  Determinations 
for  Tliree  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Delaware  State  Implementation  Plan 
(SIP)  submitted  by  the  Delaware 
Department  of  Natiual  Resoiuces  and 
Environmental  Control  (DNREC).  These 
revisions  were  submitted  to  satisfy  the 
condition  imposed  by  EPA  in  its 
conditional  limited  approval  of 
Delaware's  regulation  requiring 
reasonably  available  control  technology 
(RACT)  for  major  sources  of  nitrogen 
oxides  (  NOx).  This  action  converts 
EPA's  conditional  limited  approval  of 
Delaware  Regulation  12,  Control  of  NOx 
Emissions,  to  a  full  approval.  EPA  is 
also  taking  direct  final  action  to  approve 
three  source-specific  NOx  RACT 
determinations.  These  actions  are  being 
taken  under  the  Clean  Air  Act  (CAA). 
DATES:  This  rule  is  effective  on  August 
13,  2001  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  July  16.  2001.  If  EPA  receives  such 
comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief.  Air 
Quality  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
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hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  Dover  Delaware  19901. 
FOR  FURTHER  MFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182  and  Melik 
Spain,  (215)  814-2299,  at  the  EPA 
Region  III  address  above,  or  by  e-mail  at 
quinto.mse@epa.gov  and 
spain.melik^pa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  CAA,  Delaware  is  required  to 
implement  RACT  for  all  major  NOx 
sources.  The  major  source  size  is 
determined  by  its  location,  the 
classification  of  that  area  and  whether  it 
is  located  in  the  ozone  transport  region 
(OTR).  which  is  established  by  the  CAA. 
The  Delaware  portion  of  the 
Philadelphia- Wilmington-Trenton 
ozone  nonattainment  area  consists  of 
New  Castle  and  Kent  Counties  and  is 
classified  as  severe.  Under  section  184 
of  the  CAA,  at  a  minimum,  moderate 
ozone  nonattainment  area  requirements, 
including  RACT  as  specified  in  sections 
182(b)(2)  and  182(f).  apply  throughout 
the  OTR.  The  entire  State  of  Delaware 
is  in  the  OTR.  Therefore,  RACT  is 
applicable  statewide  in  Delaware. 

On  June  16,  1999  (64  FR  32187),  EPA 
granted  conditional  limited  approval  of 
Delaware's  Regulation  12,  Control  of 
NOx  Emissions  which  requires  all  major 
sources  of  NOx  to  implement  RACT. 
Section  5  of  Regulation  12  provides  for 
DNREC  to  make  soiuce-specific  NOx 
RACT  determinations  and  to  submit 
them  to  EPA  as  SIP  revisions.  To  fulfill 
the  condition  imposed  by  EPA  in  its 
June  16, 1999  condition^  limited 
approval  of  Regulation  12,  DNREC  was 
required  to  certify,  by  no  later  than  July 
17,  2000,  that  it  had  submitted  all 
required  case-by-case  NOx  RACT 
determinations  for  all  known  subject 
sources  to  EPA.  The  conditional  natiire 
of  EPA's  June  16,  1999  approval  of 
Regulation  12  would  be  removed  once 
EPA  determined  that  DNREC  had 
satisfied  this  condition.  The  limited 
nature  of  EPA's  June  16,  1999  approval 
would  be  removed  once  EPA  had 
approved  all  of  the  case-by-case  RACT 
determinations  submitted  by  DNREC  in 
fulfillment  of  the  condition  described 
above. 

n.  Summary  of  SIP  Revision  and  EPA's 
Evaluation 

On  July  13,  2000,  DNREC  formally 
submitt^  revisions  to  its  SIP  consisting 


of  four  case-by-case  RACT 
determinations  made  for  four  processes 
located  at  three  separate  major  sources 
of  NOx  in  Delaware.  The  July  13,  2000 
submittal  also  included  certification  by 
the  Secretary  of  DNREC  that  the  four 
case-by-case  RACT  determinations 
submitted  to  EPA  to  establish  RACT  at 
these  three  major  sources  of  NOx 
represent  all  required  case-by-case  NOx 
RACT  determinations  for  all  known 
subject  sources.  EPA  has  determined 
that  DNREC  has  satisfied  the  condition 
imposed  in  the  June  16, 1999 
conditional  limited  approval  (64  FR 
32187). 

The  three  major  sources  for  which 
DNREC  has  submitted  case-by-case 
RACT  determinations  are:  SPI  Polyols, 
Incorporated,  New  Castle;  CitiSteel, 
Claymont;  and  General  Chemical 
Corporation,  Claymont.  The  NOx  RACT 
determinations  and  requirements  of 
each  source  are  included  in  the 
Delaware  Register  of  Regulations, 
Volume  3,  Issue  12,  June  1,  2000.  The 
specific  NOx  RACT  determinations  for 
these  three  sources  are  summarized 
below. 

Case-by-Case  NO\  RACT  Evaluations 

SPI  Polyols,  Incorporated,  Atlas  Point 
Site,  New  Castle.  Delaware:  SPI  Polyols, 
Incorporated  (SPI)  operates  a 
Polyhydrate  Alcohol  Catalyst 
Regenerative  process  at  its  Atlas  Point 
Plant  in  New  Castle  County,  Delaware. 
This  batch  process  involves  treatment 
and  regeneration  of  the  spent  nickel 
catalyst  that  is  recovered  from  process 
waste  streams  of  the  sugar  reduction 
process.  One  step  in  the  catalyst 
regeneration  process  involves  the  use  of 
nitric  acid  (HNOO  digesters.  SPI 
operates  4  batch  HNO:i  digesters.  The 
exothermic  reaction  of  HNOj  with  spent 
nickel  catalyst  generates  NOx.  The  NOx 
emissions  are  mainly  associated  with 
the  addition  of  HNO3  to  the  digester 
tanks.  Stack  testing  at  the  site  indicates 
that  the  average  emissions  rate  from  this 
process  is  approximately  0.8  poimds  per 
hour,  or  3.5  tons  of  NOx  per  year. 
DNREC  imposes  two  means  of 
controlling  the  NOx  emissions  that 
come  from  this  process:  (1)  Process 
control  and  (2)  operation  of  a  coimter 
flow  spray  scrubbing  system  and  packed 
column.  With  respect  to  process  control, 
SPI  must  minimize  the  formation  of 
NOx  by  controlling  the  rate  of  HNO3 
added  to  the  digesters.  SPI  must 
submerge  the  HNO3  feed  into  the  mixing 
zone  of  the  digester  tank.  SPI  must  add 
HNO3  to  only  one  digester  tank  at  any 
particular  time  imder  a  controlled 
temperatiire  range.  SPI  must  monitor  the 
flow  rate  of  HNO3  addition  and  calibrate 
each  HNO3  flow  meter  and  temperatiu^ 


monitor  in  accordance  with  the 
recommendations  of  the  manufectiu«r, 
using  sound  engineering  and  air 
pollution  control  practices.  With  respect 
to  the  scrubber  system,  off-gas  from  die 
digester  tanks  will  be  collected  and 
routed  to  the  scrubber.  There  are  to  be 
no  visible  emissions  at  the  scrubber 
outlet.  There  are  two  water  spray 
nozzles  at  the  bottom  of  the  scrubber, 
upstream  of  the  column,  to  cool  the 
temperature  of  the  gas  before  entering 
the  coliunn.  The  colimm  is  packed  with 
plastic.  The  scrubbing  system  is 
equipped  with  an  air  dilution  valve  to 
promote  the  oxidation  of  any  NOx  to 
water  soluble  nitrogen  dioxide.  It 
should  be  noted  that  the  scrubber  treats 
NOx  from  a  process  that  operates  in 
batch  mode.  Therefore,  NOx  emissions 
are  not  continuous.  Moreover,  emissions 
of  NOx  from  this  process  are  inherently 
low.  At  temperatures  of  70  to  120 
degrees  Fahrenheit,  NOx  concentrations 
of  approximately  5  to  350  parts  per 
million  (ppm),  and  flow  rates  of  2000  to 
9000  square  cubic  feet  per  minute 
(scfrn);  the  reaction  rates  are  slow  and 
the  removal  of  NOx  using  a  water 
contact  scrubber  is  minimal.  Therefore, 
DNREC  views  NOx  RACT  as 
maintenance  of  these  low  NOx  levels 
using  the  scrubber.  SPI  must  inspect  the 
components  of  the  scrubber  and 
calibrate  the  differential  pressure  gauge 
pursuant  to  the  manufacturer's 
recommendation  at  least  once  per  year. 
The  scrubber  will  be  operated  using 
good  engineering  and  air  pollution 
control  practices.  DNREC  has  imposed 
record-keeping  requirements  on  SPI 
sufficient  to  determine  compliance  with 
the  applicable  RACT  determinations. 
EPA  is  approving  the  NOx  RACT 
determination  made  by  DNREC  for  SPI 
as  a  revision  to  the  Delaware  SIP. 

CitiSteel  USA,  Incorporated, 
Claymont,  Delaware:  Citisteel  USA, 
Incorporated  (Citisteel)  produces  molten 
steel  by  melting  scrap  steel.  Citisteel 
operates  an  Electric  Arc  Furnace  (EAF) 
rated  at  a  150  tons  per  charge.  The  EAF 
is  operated  in  a  batch  mode.  Citisteel's 
EAF  operates  at  temperatures  above 
3,000  degrees  Farenheit,  which  is 
conducive  to  thermal  NOx  formation. 
The  majority  of  the  facility's  NOx 
emissions  result  from  conditions 
conducive  for  thermal  NOx  formation 
combined  with  the  infiltration  of 
ambient  shop  air.  Nitrogen  contained  in 
the  scrap  steel  is  oxidized  and  released 
inside  the  EAF  vessel,  but  contributes 
very  little  to  the  total  NOx  emissions. 
Stack  tests  conducted  on  April  24  and 
25,  1996  established  an  average 
emission  rate  of  0.36  pounds  per  ton  of 
steel  produced  or  97.2  tons  of  NOx  per 
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year  based  540,000  tons  of  steel  fti 

produced  per  year.  Typical  fuel  fired 
combustion  equipment  applied  to  NOx 
emitting  sources  are  not  technically 
feasible  for  an  EAF.  As  noted  above,  the 
EAF  operates  in  batches  and  thus  has 
varying  temperatures  and  flow  rates  as 
well  as  high  particulate  concentrations 
that  would  blind  a  catalyst.  Therefore, 
DNREC  will  impose  no  additional 
requirements  on  the  Citisteel's  EAF 
operations.  A  well  designed  exhaust 
system  constitutes  RACT  in  compliance 
with  Regulation  No.  12  of  the  Delaware 
Regulations  Governing  the  Control  of 
Air  Pollution.  EPA  is  approving 
Delaware's  submittal  containing  the 
NOx  RACT  determination  made  by 
DNREC  for  Citisteel's  steel 
manufacturing  operations. 

General  Chemical  Corporation, 
Claymont.  Delaware:  General  Chemical 
Corporation  (General  Chem)  has  two 
process  operations  subject  to  a  NOx 
RACT  evaluation:  (1)  A  sulfuric  acid 
(H2SO4)  and  interstage  absorption 
system  (ISA)  process  and  (2)  a  metallic 
nitrite  process.  The  H2SO4/ISA  process 
involves  burning  elemental  sulfur,  spent 
H2SO4,  and  hydrogen  sulfide  to  generate 
sulfur  dioxide.  Sulfur  dioxide  is 
catalytically  oxidized  to  sulfur  trioxide 
and  is  absorbed  into  strong  H;S04. 
General  Chem  uses  two  boilers  rated  at 
46  million  British  thermal  units 
(MMBtu)  per  hoiu  to  conduct  this 
burning  process.  Nitrogen  oxide 
emissions  are  only  generated  by  the 
burning  process.  "The  combustion  of 
sulfur  is  not  is  not  burned  primarily  for 
heat.  The  sulfur  used  in  the  burning 
process  is  highly  exothermic,  providing 
the  majority  of  the  heat  to  the  burners 
and  is  in  and  of  itself  a  low  nitrogen 
bound  fuel.  The  combustion  gases  are 
an  integral  part  of  the  ISA  process. 
Therefore,  DNREC  determined  that 
combustion  modifications  are  not 
warranted.  The  DNREC  also  confirmed 
that  the  low  exhaust  concentrations  of 
NOx  (26.74  ppm  or  0.2  lbs.  per  MMBtu). 
combined  with  the  high  flow  rates 
(54,737  scfm),  and  the  low  combustion 
temperatures  disqualifies  wet  scrubbing 
as  a  means  of  pollution  control. 
Selective  catalytic  reduction  cannot  be 
used  due  to  the  existence  of  particulate 
matter.  Therefore,  DNREC  imposed  no 
additional  controls  on  Generd  Chem  for 
its  H2SO4/ISA  processes.  EPA  is 
approving  DNREC's  NOx  RACT 
determination  for  General  Chem's 
H2SO4/ISA  processes. 

General  Cnem's  metallic  nitrite 
process  is  a  batch  process  that  produces 
a  50%  solution  of  potassium  nitrite 
(KNO2).  The  process  involves  reacting 
controlled  quantities  of  ammonia  and 
air  over  a  catalyst.  The  air-ammonia 


mixtiu'e  reacts  to  form  nitric  oxide  and 
water,  which  combines  with  oxygen  to 
form  nitrogen  dioxide.  The  mixture  of 
nitric  oxide  and  nitrogen  dioxide  is 
absorbed  using  potassium  hydroxide 
(KOH)  which  yields  KNO2.  The  rate  of 
NOx  formation  is  proportional  to  the 
level  of  free  alkalinity  in  the  absorption 
tower.  As  the  batch  process  progresses, 
the  absorption  of  NOx  by  KOH 
decreases,  so  there  is  less  potassium 
available  to  form  KNO2.  Hence,  the  air 
to  ammonia  feed  rate  is  of  particular 
interest  in  controlling  NOx  levels  from 
this  batch  process.  The  metallic  nitrite 
process  incorporates  an  off-gas  single 
stage  packed  tower  scrubber  which  uses ' 
KOH  to  absorb  the  majority  of  the  NOx 
emissions  that  are  generated.  The 
DNREC  determined  that  RACT  is 
continued  operation  of  the  scrubber. 
The  scrubber  must  be  tested  and 
calibrated  according  to  the 
manufacturer's  specification  and 
operated  using  good  engineering  emd  air 
pollution  control  practices.  General 
Chem  must  also  monitor  and  keep 
continuous  records  of  pressure  drop,  the 
level  of  free  alkalinity  in  the  scrubber 
liquor,  and  the  air  to  anunonia  feed  rate 
to  the  process.  EPA  is  approving 
DNREC's  NOx  RACT  determination  for 
General  Chem's  metallic  nitrite  process. 

m.  Final  Action 

EPA  is  approving  revisions  to  the 
Delaware's  SIP  submitted  by  DNREC  on 
July  13,  2000  which  include 
certification  by  the  Secretary  of  DNREC 
that  the  four  case-by-case  RACT 
determinations  submitted  to  EPA  (as 
part  of  that  same  July  13,  2000 
submittal)  establishing  RACT  for  four 
processes  located  at  three  major  sources 
of  NOx  represent  all  required  case-by- 
case  NOx  RACT  determinations  for  all 
known  subject  sources.  EPA  is  also 
approving  those  RACT  determinations 
made  by  DNREC  for  three  major  sources 
of  NOx  in  Delaware.  As  a  result  of  these 
approvals,  both  the  conditional  and 
limited  natiu«  of  EPA's  June  16, 1999 
approval  of  Delaware's  Regulation  12 
are,  hereby,  removed  and  converted  to 
a  full  approval.  This  action  is  being 
published  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  amendment  and 
because  we  anticipate  no  adverse 
comments.  In  a  separate  document  in 
the  "Proposed  Rules"  section  of  this 
Federal  Register  publication,  we  are 
proposing  to  approve  the  Delaware  SIP 
revision  that  establishes  and  requires 
RACT  for  three  major  sources  of  N6x. 
This  action  will  be  effective  without 
further  notice  unless  we  receive  relevant 
adverse  comment  by  July  16,  2001.  If  we 
receive  such  comment,  we  will  publish 


a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  the  proposed  rule. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  If  no  such 
comments  are  received  by  July  l§f4001, 
you  are  advised  that  this  action  will  be 
effective  on  August  13.  2001. 

IV.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  This 
action  merely  approves  state  law  as 
meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,' November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23,  1997).  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
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to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  "would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  «atisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings',  issued  luider 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptmller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq.,  as  added  by  the  Small 
Business  Regiilatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  13,  2001. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  the  rule  approving 
Delaware's  NOx  RACT  regulation  and 
three  source-specific  RACT 
determinations  does  not  affect  the 
finality  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effiectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  31,2001. 
Elaine  B.  Wright, 
Acting  Regional  Administrator,  Region  W. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  I — Delaware 

2.  In  §  52.424,  paragraph  (d)  is 
removed  and  reserved. 

3.  Section  52.420  is  amended: 

a.  In  the  table  in  paragraph  (c)  is 
amended  by  revising  the  existing  entries 
for  Regulation  12,  Sections  1  to  7. 

b.  In  the  table  in  paragraph  (d)  by 
revising  the  title  of  the  table  and  by 
adding  the  entries  for  "SPI  Polyols, 
Inc.",  "Citisteel",  and  "General 
Chemical  Corp."  at  the  end  of  the  table. 

The  revisions  and  additions  read  as 
follows: 

152.420    Mentmcatlon  of  plan. 

*        *        •        *        • 

(c)*  *  * 


EPA-Approved  Regulations  in  the  Delaware  SIP 


Stale  citation 


TiUe/subjeci 


Stale  effective 
date 


EPA  approval  date 


Comments 


Regulation  12— Control  of  Nitrogen  OxMe  Emissions 

App(icat)Hity  11/24/93  6/14/01.  66  FR  32234 

Definitions 11/24/93  6/14/01,  66  FR  32234 

Standards 11/24/93  6/14/01.  66  FR  32234 

Exenvtions  11/24/93  6/14/01.  66  FR  32234 

Alternative  and  Equivalent  RACT  Detemiinations 1 1/24/93  6/14/01 .  66  FR  32234 

RACT  Proposals  11/24/93  6/14/01,  66  FR  32234 

Compliance  Certification,  Record  Keeping,  and  Re-  11/24/93  6/14/01,  66  FR  32234 
porting  Requirements. 


Section  1 
Seciion2 
Seclion3 
Section4 
Sections 
Section6 
Section? 


(d) 
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EPA-Approved  Delaware  Source-Specific  Requirements 


Name  of 
source 


Permit  number 


State  effective 
date 


EPA  approval  date 


Comments 


SPI  Polyols, 
Inc. 


Secretary's  Order  No.  2000-A-0033 


Citistefl  Secretary's  Order  No.  2000-A-O033, 


General 
Cftemical 
Corp. 


Secretary's  Order  No.  200O-A-0O33 


07/1 1AX)    6/14/01,  66  FR  32235  Polyfiydrate  AlcohoTs  Cat- 
alyst Regenarative  Proc- 
ess—Approved UOx 
RACT  Determination 

07/11/00    6/14A)1,  66  FR  32235  Electric  Arc  Furnace—  Ap- 
proved NOx  RACT  De- 
termination 

07/11/00    6/14/01,  66  FR  32235  (1)  Sulfunc  Acid  Process 

&  Interstage  AbsorptKXi 
System  (2)  Metallic  Ni- 
trite Process— Approved 
NOx  RACT  Detemiina- 
tions 


(FR  Doc.  01-14898  Filed  6-13-01;  8:45  am) 

BILLING  CODE  6660-40-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6994-4] 

National  Priorities  List  for  Uncontroiled 
Hazardous  Waste  Sites 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list,  and  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation.  This  rule  adds  10  new 
sites  to  the  General  Superfund  Section 
of  the  NPL.  These  sites  will  be  assessed 
to  determine  the  natvue  and  extent  of 
public  health  and  environmental  risks 
associated  with  them,  and  to  determine 
what  CERCLA-financed  remedial 
action(s),  if  any,  may  be  appropriate. 
EFFECTIVE  DATE:  The  effective  date  for 
this  final  rule  shall  be  July  16.  2001. 
ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 


dockets  contain,  see  section  II, 
"Availability  of  Information  to  the 
Public"  in  the  SUPPLEMENTARY 
INFORMATION  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center;  Office  of  Emergency  and 
Remedial  Response  (mail  code  5204G); 
U.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Avenue  NW.; 
Washington,  DC  20460;  or  the 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703) 412-9810  in  the 
Washington,  E)C,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

B.  What  Is  the  NCP? 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

D.  How  Are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  Are  Site  Boundaries  Defined? 

G.  How  Are  Sites  Removed  from  the  NPL? 
H.  Can  Portions  of  Sites  Be  Deleted  From 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  Is  the  Construction  Completion  List 
(CCL)? 
n.  Availability  of  Information  to  the  Public 

A.  Can  I  Review  the  Documents  Relevant 
To  this  Final  Rule? 

B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

C.  What  Documents  Are  Available  for 
Review  at  the  Regional  Docket? 

D.  How  Do  I  Access  the  Documents? 

E.  How  Can  I  Obtain  a  Current  List  of  NPL 
Sites? 

III.  Contents  of  This  Final  Rule 

A.  Additions  to  the  NPL 

B.  SUtusofNPL 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

B.  Is  This  Final  Rule  Subject  to  Executive 
Order  12866  Review? 

V.  Unfunded  Mandates 


A.  What  Is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Final  Rule? 
VI.  Effects  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility  Act? 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

Vn.  Possible  Changes  to  the  Effective  Date  of 
the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

B.  Could  the  Effective  Date  of  This  Final 
Rule'  Change? 

C.  What  Could  Cause  the  Effective  Date  of 
This  Rule  To  Change? 

Vin.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act?      - 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  this 
Final  Rule? 

IX.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule? 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

XII.  Executive  Orders  on  Federalism 
What  Are  the  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 
This  Final  Rule? 

XIII.  Executive  Order  13175 

What  Is  Executive  Order  13175  and  Is  It 
Applicable  to  This  Final  Rule? 

I.  Background 

A.  What  An  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
imcontroUed  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
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October  17, 1986.  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Uw  99-499,  100  Stat. 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA.  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16. 1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20.  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 

C.  What  Is  the  National  Priorities  List 

(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"fecilities"  and  reqiiires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  natiire  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  oi  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 


Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facilities  Section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923.  January  29. 
1987)  and  CERCLA  section  120.  each 
Federal  agency  is  responsible  for 
canying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction,  . 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
himian  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  groimd  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  firom  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 


•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  December 
1,2000  (65  FR  75179). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *  *  *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
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of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
iincontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  name  "Jones  Co.  plant 
site,"  does  not  imply  that  the  Jones 
company  is  responsible  for  the 
contamination  located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
foimd  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boimdaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals  • 
more  information  about  the  location  of 
the  contamination  or  release. 


G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  imder  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shaU  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required;  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate. 

As  of  May  21,  2001,  the  Agency  has 
deleted  232  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  May  21,  2001,  EPA  has 
deleted  portions  of  23  sites. 

/.  What  Is  the  Construction  Completion 
Ust  (CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  fist  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleauiup 
activities  (58  FR  12142,  March  2, 1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g..  institutional 
controls);  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 

As  of  May  21,  2001,  there  are  a  total 
of  766  sites  on  the  CCL.  For  the  most 
up-to-date  information  on  the  CCL,  see 
EPA's  Internet  site  at  http:// 
www.epa.gov/superfund. 


n.  Availability  of  Information  to  die 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes,  dociunents  relating  to  the 
evaluation  and  scoring  of  the  sites  in 
this  final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  Regional  offices. 

B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains,  for  each  site,  the  HRS  score 
sheets,  the  Documentation  Record 
describing  the  information  used  to 
compute  the  score,  {>ertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  site,  and  a  list  of  documents 
referenced  in  the  Dociunentation 
Record.  The  Headquarters  docket  also 
contains  comments  received,  and  the 
Agency's  responses  to  those  comments. 
The  Agency's  responses  are  contained 
in  the  "Support  Document  for  the 
Revised  National  Priorities  List  Final 
Rule— June  2001." 

C.  What  Documents  Are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contain  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  sites 
located  in  their  Region.  These  reference 
docimients  are  available  only  in  the 
Regional  dockets. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  docimients,  by 
appointment  only,  after  the  publication 
of  this  docimient.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  the  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator,  Headquarters,  U.S.  EPA 
CERCLA  Docket  Office,  Crystal  Gateway 
#1,  1st  Floor,  1235  Jefferson  Davis 
Highway,  Arlington,  VA,  703/603-8917. 

"The  contact  information  for  the 
Regional  dockets  is  as  follows: 
Ellen  Culhane,  Region  1  (CT,  ME,  MA. 

NH,  RI,  VT),  U.S.  EPA,  Superfimd 

Records  Center,  Mailcode  HSC,  One 

Congress  Street,  Suite  1100,  Boston, 

MA  02114-2023;  617/918-1225. 
Ben  Conetta,  Region  2  (NJ,  NY,  PR,  VI). 

U.S.  EPA,  290  Broadway,  New  York. 

NY  10007-1866;  212/637-4435 
Dawn  Shellenberger  (ASRC),  Region  3 

(DE,  DC,  MD.  PA,  VA,  WV),  U.S.  EPA. 
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Library,  1650  Arch  Street,  Mailcode 
3PM52.  Philadelphia^PA  19103;  215/ 
814-5364. 

Joellen  O'Neill,  Region  4  (AL.  FL,  GA. 
KY.  MS,  NC.  SC,  TN),  U.S.  EPA,  61 
Forsyth  Street,  SW,  9th  floor,  Atlanta, 
GA  30303;  404/562-8127. 

Region  5  (IL.  IN.  Ml.  MN,  OH.  WI).  U.S. 
EPA.  Records  Center,  Waste 
Management  Division  7-J.  Metcalfe 
Federal  Building.  71  West  Jackson 
Boulevard.  Chicago.  IL  60604;  312/ 
886-7570. 

Brenda  Cook.  Region  6  (AR.  LA.  NM, 
OK,  TX).  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA,  Dallas, 
TX  75202-2733: 214/665-7436. 

Michelle  Quick,  Region  7  (lA,  KS,  MO, 
NE),  U.S.  EPA,  901  North  5th  Street. 
Kansas  City.  KS  66101;  913/551-7335. 

David  Williams.  Region  8  (CO.  MT.  ND. 
SD,  UT.  WY).  U.S.  EPA.  999  18th 
Street.  Suite  500.  Mailcode  8EPR-SA, 
Denver,  CO  80202-2466;  303/312- 
6757. 

Carolyn  Douglas,  Region  9  (AZ,  CA.  HI, 
NV.  AS,  GU),  U.S.  EPA.  75  Hawthorne 
Street,  San  Francisco.  CA  94105;  415/ 
744-2343. 

Robert  Phillips.  Region  10  (AK,  ID,  OR, 
WA),  U.S.  EPA.  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-115,  Seattle, 
WA  98101;  206/553-6699. 

E.  How  Can  I  Obtain  a  Current  Ust  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/superfund/  (look  imder 
the  Superfund  sites  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Addition  to  the  NPL 

This  final  rule  adds  10  sites  to  the 
NPL;  all  to  the  General  Superfund 
Section  of  the  NPL.  Table  1  presents  the 
10  sites  in  the  General  Superfund 
Section.  Sites  in  the  tables  are  arranged 
alphabetically  by  State. 

Table  1.— National  Priorities  List 
Final  Rule,  General  Superfund 
Section 


Table  l.— National  Priorities  List 
Final  Rule,  General  Superfund 
Section— Continued 


State  and  site  name 

City/county 

CA — Cooper  Drum 

South  Gate. 

Company. 

MA — Nuclear  Metals, 

Concord. 

Inc. 

MA— Sutton  Brook  Dis- 

TewkstHjry. 

posal  Area. 

NM-Griggs  &  Walnut 

LasCruces. 

Ground  Water  Plume. 

NY— Consoltdated  Iron 

Newtxirgh. 

and  Metal 

State  and  site  name 

City/county 

NY— Shenandoah  Road 

East  FIshkill. 

Ground  Water  Con- 

tamination. 

OR— Taylor  Luml)er 

Sheridan. 

and  Treating 

PA — Lower  Darby 

Delaware/Philadel- 

Creek Area. 

phia  Counties. 

TX — Malone  Service 

Texas  City. 

Company,  Inc.. 

VT— Eli2at)eth  Mine  

Strafford. 

Numt)er  of  Sites   Added  to  the   General 
Superfund  Section:  10. 

B.  Status  of  NPL 

With  the  10  new  sites  added  to  the 
NPL  in  today's  final  rule;  the  NPL  now 
contains  1,236  final  sites;  1,076  in  the 
General  Superfund  Section  and  160  in 
the  Federal  Facilities  Section.  With  a 
separate  rule  (published  elsewhere  in 
today's  Federal  Register)  proposing  to 
add  10  new  sites  to  the  NPL,  there  are 
now  67  sites  proposed  and  awaiting 
final  agency  action,  61  in  the  General 
Superfund  Section  and  6  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,303.  (These  numbers 
reflect  the  status  of  sites  as  of  May  21, 
2001.  Site  deletions  occiirring  after  this 
date  may  affect  these  numbers  at  time  of 
publication  in  the  Federal  Register.  )- 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  sites  in  this  rule.  The  Lower 
Darby  Creek  site  was  proposed  May  11, 
2000  (63  FR  30489).  The  Nuclear 
Metals,  Inc.  and  Sutton  Brook  Disposal 
Area  sites  were  proposed  on  July  27. 
2000  (65  FR  46131).  The  Malone  Service 
Company.  Inc.  site  was  proposed  on 
Aug  24,  2000  (65  FR  51567).  The 
Consolidated  Iron  and  Metals,  Taylor 
Lumber  and  Treating,  and  Elizabeth 
Mine  sites  were  proposed  on  December 
1,  2000  (65  FR  75215).  The  Copper 
Drum  Company,  Griggs  &  Walnut 
Ground  Water  Plume,  and  Shenandoah 
Road  Ground  Water  Contamination  sites 
were  proposed  on  January  11,  2001  (65 
FR  2380). 

For  the  Copper  Dnun  Company  and 
the  Griggs  &  Walnut  Ground  Water 
Plume  sites,  EPA  received  no  comments 
and  therefore,"  EPA  is  placing  them  on 
the  final  NPL  at  this  time. 

For  Shenandoah  Road  Ground  Water 
Contamination  site,  EPA  received  only 
comments  supporting  the  listing  of  the 
sites  to  the  NPL  and  therefore,  EPA  is 
placing  them  on  the  final  NPL  at  this 
time. 


EPA  responded  to  all  relevant 
comments  received  on  the  other  sites. 
EPA's  responses  to  site-specific  public 
comments  are  addressed  in  the 
"Support  Document  for  the  Revised 
National  Priorities  List  Final  Rule — ^June 
2001." 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No,  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  plrepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
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adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenunent  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  nile 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiu-es  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
inte^ovemmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Lasting  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  fttjm  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 


VI.  E£fiect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

No.  The  RFA  does  not  apply  to  NPL 
listings  (See  65  FR  46135  (July  27, 
2000)).  The  RFA  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  for  which  an  agency 
must  publish  a  notice  of  general 
rulemaking  under  the  Administrative 
Procedure  Act  or  any  other  statute. 
Under  RFA  section  601(2),  however,  the 
term  "rule"  means  any  rule  for  which 
the  agency  publishes  a  general  notice  of 
rulemaking  but  does  not  include  a  rule 
of  "particular  applicability  relating 
*   *   *  to  facilities*   *   *."5U.S.C. 
601(2).  Here,  while  EPA  published  a 
notice  of  rulemaking  for  these  listings, 
each  listing  is  based  on  determinations 
unique  to  individual  sites  and  the 
listing  applies  only  to  one  facility  or 
site.  Consequently,  each  listing  is  a  rule 
of  particular  applicability  and  thus,  the 
RFA  does  not  apply  to  the  listing  of 
these  individual  sites  on  the  NPL. 

Moreover,  the  listing  of  these 
individual  sites  on  the  NPL  does  not 
impose  any  obligations  on  small  entities 
or  any  other  identifiable  group.  The  rule 
sets  no  standards  or  a  regulatory  regime 
that  any  small  entity  must  meet.  The 
listing  imposes  no  liability  or  costs  on 
any  small  entity  (65  FR  46135  (July  27, 
2000)).  Whether  an  entity,  small  or 
otherwise,  is  liable  fcr  response  costs  for 
a  release  of  hazardous  substances 
depends  on  whether  that  entity  is  liable 
under  CERCLA  107(a).  Any  such 
liability  exists  irrespective  of  whether 
the  site  is  listed  on  the  NPL. 


A  commenter  questioned  whether  we 
had  adequately  assessed  the  impaict  on 
small  businesses  located  near  one  of  the 
sites  included  in  today's  final  rule  (the 
Nuclear  Metals,  Inc.  site).  However, 
even  if  the  RFA  did  apply  to  the  listing 
of  the  Nuclear  Metals  Inc.  site  (or  any 
of  the  other  sites  added  to  the  NPL  in 
today's  rule),  the  statute  does  not 
require  EPA  to  assess  the  impact  on 
small  entities  which  are  not  subject  to 
a  rule.  Motor  &■  Equipment  Mfrs.  Ass'n 
V.  N  Nichols.  142  F.3rd  449,  467  (D.C. 
Cir.  1998).  As  discussed  above,  the 
listing  of  a  site  on  the  NPL  does  not 
apply  to  any  small  entity  because  it 
imposes  no  obligations.  Certainly,  no 
regulatory  obligations  are  imposed  on 
small  businesses  which  may  be  located 
near  a  site  listed  in  today's  final. 

Vn.  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  on  July  16.  2001. 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change?. 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA,  5  U.S.C.  801(a), 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of  the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  (he  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regulatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
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(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  rule  will  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document, 
since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rule 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rules  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  to  Change? 

Under  5  U.S.C.  801(b)(1)  a  rule  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rale  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
reg\ilations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha.  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA,  86  F.Sd  1214.1222 
(D.C.  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 


question,  EPA  will  publish  a  dociunent 
of  clarification  in  the  Federal  Register. 

Vm.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

No.  This  rulemaking  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

K.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Tustice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule? 

No.  While  this  rule  revises  the  NPL, 
no  action  will  result  horn  this  rule  that 


will  have  disproportionately  high  and 
adverse  human  health  and 
environmental  effiects  on  any  segment  of 
the  population. 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  ft-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  plaxuied  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rule  as  defined 
by  Executive  Order  12866,  and  because 
the  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  section 
present  a  disproportionate  risk  to 
children. 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  imder  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contsdn  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 
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Xn.  Executive  Orders  on  Federalism  Xm.  Executive  Order  13175 


What  Are  the  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Final  Rule? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiiities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 


What  Is  Executive  Order  13175  and  Is  It 
Applicable  to  This  Final  Rule? 

On  November  6,  2000.  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  EPA 
developed  this  final  rule,  however, 
during  the  period  when  Executive  Order 
13084  was  in  effect;  thus.  EPA 
addressed  tribal  considerations  under 
Executive  Order  13084. 

Under  Executive  Order  13084.  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  1 3084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement' supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
commimities." 

Under  section  3(b)  of  Executive  Order 
13084,  EPA  may  not  issue  a  regulation 
that  is  not  required  by  statute,  that 


significantiy  or  uniquely  affects  the 
communities  of  Indian  Tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consults  with 
those  governments.  The  addition  of  sites 
to  the  NPL  will  not  impose  any 
substantial  direct  compliance  costs  on 
Tribes.  While  Tribes  may  incur  costs 
from  participating  in  the  investigations 
and  cleanup  decisions,  those  costs  are 
not  compliance  costs.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  final  rule. 

List  of  Subiects  in  40  CFR  Part  300 

Envirorunental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Natural 
resources,  Oil  pollution.  Penalties, 
Rejjorting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  June  1,2001. 

Michael  H.  Shapiro, 

Acting  Assistanf  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2};  42  U.S.C 
9601-9657;  E.O.  12777.  56  FR  54757,'  3  CFR. 
1991  Corap..  p.  351;  E.G.  12580.  52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  adding  the  following 
sites  in  alphabetical  order  to  read  as 
follows; 


Appendix  B  to  Part  300— National  Priorities  List 

Table  1.— General  Superfund  Section 


state 


Site  name 


City/County 


Notes  <•> 


CA 


Cooper  Drum  Company south  Gate. 


MA Nuclear  Metals,  Inc 


Concord. 


MA Sutton  Brook  Disposal  Area  Tewksbury. 


NM 


Griggs  &  Walnut  Ground  Water  Plume Las  Cmces. 
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Table  1  .—General  Superfund  Section — Continued 


state 


Site  name 


City/County 


Notes  (■> 


NY Consolidated  Iron  and  Metal  Newburgn. 

ft                             •                             ft                             ft               .  •  * 

NY  Shenandoah  Road  Ground  Water  Contamination  East  Fishkill. 

ft                              ft                               *                               •  *  • 

OR Taylor  Lumt)er  and  Treating Sheridan. 

ft                             •                             ft                             •               "  •  • 

PA  Lower  Dart>y  Creek  Area Delaware/Philadelphia  Counties. 


TX 
VT 


Matone  Service  Company,  Inc  Texas  City. 

•  •  •  • 

Elizabeth  Mine : Strafford. 
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summary:  This  docimient  amends  the 
Commission's  "dual  network"  rule. 
That  rule  effectively  prevented  mergers 
among  the  four  major  television 
broadcast  networks  (ABC,  CBS,  Fox  and 
NBC)  or  between  one  of  the  four  major 
networks  and  the  UPN  and/or  the  WB 
television  networks.  The  action  taken 
eliminates  that  portion  of  the  rule  that 
effectively  prevents  mergers  between  a 
major  television  network  and  the  UPN 
and/or  WB  television  networks. 
DATES:  Effective  August  13.  2001. 
ADDRESSES:  Federal  Conunimications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg  or  Danny  Bring,  Mass 
Media  Bureau,  Policy  and  Rules 
Division.  (202)  418-2120. 
SUPPLEMENTARY  INFORMATKW:  This  is  a 
synopsis  of  the  Report  and  Order  [R60) 
in  MM  Docket  No.  00-108,  FCC  01-133, 
adopted  April  19,  2001,  and  released 


May  15,  2001.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (202)  857-3800, 445  12th  Street, 
SW..  Room  CY-B402,  Washington,  DC. 
This  RGO  is  also  available  on  the 
Internet  at  the  Commission's  website: 
http://vrww.fcc.gov. 

Synopsis  of  Report  and  Order 

I.  Introduction 

1.  hi  diis  R&O  we  amend  §  73.658(g), 
the  "dual  network"  rule,  to  permit  one 
of  the  four  major  television  networks — 
ABC,  CBS,  Fox  and  NBC— to  own. 
operate,  maintain  or  control  the  UPN 
and/or  the  WB  television  network.  The 
rule  already  permits  any  of  the  four 
major  television  networks  to  own  any 
television  network  created  subsequent 
to  the  date  that  the  Telecommunications 
Act  of  1996  was  enacted.  By  this  action, 
we  recognize  that  the  economics  of  the 
broadcast  television  network  industry 
have  changed  to  the  point  that  retention 
of  the  rule  in  its  ciurent  form  is  no 
longer  in  the  public  interest. 

n.  Background 

2.  The  dual  network  rule  goes  back 
some  sixty  years.  The  Commission  first 
adopted  a  dual  network  nde  in  1941, 
following  its  investigation  of  "chain" 
broadcasting.  The  rule  adopted  then 
mandated  a  flat  prohibition  on  an  entity 
maintaining  more  than  a'single  radio 
network.  As  we  noted  in  the  Notice  of 
Proposed  Rule  Making  {"NPRM")  in  this 
proceeding  (65  FR  41393  (July  5,  2000)), 


when  the  Commission  extended  the  rule 
to  television  networks  in  1946,  it 
determined  that  permitting  an  entity  to 
operate  more  than  one  network  might 
preclude  new  networks  from  developing 
and  affiliating  with  desirable  stations. 

3.  Title  47  CFR  73.658(g)  sets  forth  the 
current  version  of  the  dual  network  nUe. 
It  reflects  the  provisions  of  section 
202(e)  of  the  1996  Act.  That  section 
directed  the  Commission  to  modify  its 
dual  network  rule  to  prohibit  a 
television  station  frtim  affiliating  with 
any  entity  that  owns  more  than  one  of 
the  four  major  networks  (ABC,  CBS, 
Fox,  or  NBC)  or  one  of  the  four  major 
networks  and  an  emerging  English- 
language  network  which,  on  the  date  of 
the  1996  Act's  enactment,  "provides  4 
or  more  hours  of  programming  per  week 
on  a  national  basis  pursuant  to  network 
affiliation  arrangements  with  local 
television  broadcast  stations  in  markets 
reaching  more  than  75  percent  of 
television  homes.  *  *  *"  The  legislative 
history  of  this  provision  indicated  that 

it  was  intended  to  apply  to  only  the 
UPN  and  WB  television  networks. 
Moreover,  these  two  networks  were  the 
oidy  two  entities  other  than  the  four 
major  networks  that  met  this  definition 
of  a  network  on  the  relevant  date.  (Both 
UPN  and  WB  argue  that  they  did  not 
meet  the  legislative  definition  of  a 
network  for  these  purposes.  We  rejected 
UPN's  argument  in  this  regard  in 
considering  the  Viacom/CBS  merger. 
We  need  not  reach  the  merits  of  The  WB 
Network's  argument  in  this  regard  given 
our  resolution  herein,  which  renders  its 
argiunent  moot.) 

4.  The  current  dual  network  nde 
differs  markedly  from  the  dual  network 
rule  that  existed  from  1946  to  1996.  The 
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earlier  rule  prohibited  a  broadcast 
station  frtim  affiliating  with  a  network 
organization  that  maintained  more  than 
one  broadcast  network.  As  such,  the  old 
rule  effectively  prevented  network 
organizations  from  creating  a  new 
broadcast  network  or  merging  with  an 
existing  broadcast  network.  In  contrast, 
the  current  dual  network  rule  permits  a 
broadcast  station  to  affiliate  with  a 
network  organization  that  maintains 
more  than  one  broadcast  network.  Such 
affiliation  is  prohibited,  however,  if  the 
multiple  network  combination  is 
created  by  a  merger  among  ABC,  CBS, 
Fox,  or  NBC,  or  a  merger  between  one 
of  these  four  networks  and  UPN  or  WB. 
While  the  current  nde  gives  all  network 
organizations  the  opportunity  to  pursue 
any  economic  efficiencies  that  may  arise 
from  the  maintenance  of  multiple 
broadcast  networks,  it  restricts  the 
manner  in  which  specific  network 
organizations  become  multiple 
broadcast  networks.  The  current  rule 
fecilitates  the  maintenance  of  midtiple 
broadcast  networks  created  through 
internal  growth  and  new  entry.  A 
broadcast  network  may  develop 
multiple  broadcast  networks  by  creating 
new  broadcast  networks  from  scratch,  or 
acquiring  video  networks  from 
nonbroadcast  media  [e.g.,  cable  or 
satellite)  and  moving  them  to  broadcast. 
In  addition,  the  current  rule  facilitates 
the  creation  of  multiple  broadcast 
networks  by  permitting  (1)  mergers 
between  a  broadcast  network  created 
before  the  1996  Act  (i.e..  ABC,  CBS, 
FOX,  NBC,  UPN,  and  WB)  and 
broadcast  networks  created  subsequent 
to  the  1996  Act  (e.g.  PAXtv);  (2) 
mergers  between  broadcast  networks 
created  subsequent  to  the  1996  Act;  and 
(3)  a  merger  between  UPN  and  WB. 

5.  Section  202(h)  of  the  1996  Act  also 
requires  the  Commission  to  review  its 
broadcast  ownership  rules,  including 
rules  such  as  the  instant  rule  that  were 
amended  pursuant  to  Section  202,  every 
two  years  begiiming  in  1998  and  to 
"repeal  or  modify  any  regidation  it 
determines  to  be  no  longer  in  the  public 
interest."  In  our  first  biennial  review 
proceeding  we  examined,  among  other 
broadcast  ownership  rules,  the  dual 
network  rule.  Section  202(h)  requires  us 
to  determine  whether  any  of  these  rides 
remained  "necessary  in  the  public 
interest  as  the  result  of  competition."  As 
a  result  of  our  analysis  according  to  that 
standard  we  tentatively  determined  that 
the  component  of  the  dual  network  rule 
that  ciurently  prevents  the  UPN  or  WB 
networks  from  being  owned  by  one  of 
the  four  major  networks  may  no  longer 
be  necessary  in  the  public  interest  as  a 
result  of  competition 


6.  As  a  result  of  the  findings  made  in 
the  Biennial  Review  Report,  we  issued 
the  NPRM  initiating  the  instant 
proceeding.  In  the  NPRM,  we  analyzed 
the  dual  network  rule  pursuant  to  a 

•  framework  that  involved  concepts 
developed  in  the  transaction  cost 
economics  ("TCE")  literature.  From  a 
TCE  perspective,  the  economic 
organization  of  firms  and  industries 
reflects  specific  attributes  of  the 
contracting  process  between  buyer  and 
seller.  We  stated  that  apphcation  of  TCE 
concepts  suggests  that  vertical 
integration  between  program  si^pliers 
and  major  networks  may  produce 
substantial  economic  efficiencies  that 
might  benefit  both  advertisers  and 
viewers.  We  also  stated  that  horizontal 
mergers  betweeii  a  major  network  and 
an  emerging  network  may  produce 
efficiencies  that  might  benefit  both 
advertisers  and  viewers.  Moreover,  we 
found  that  there  should  be  little  or  no 
adverse  effect  on  the  price  for  network 
advertising  as  the  result  of  such  a 
merger.  Therefore,  we  proposed  to 
eliminate  the  major  network/emerging 
network  merger  prohibition  from  our 
dual  network  rule. 

m.  Discussion 

7.  In  this  RSO,  we  consider  our 
proposal  to  relax  the  dual  network  rule 
by  eliminating  the  restriction  on 
mergers  between  the  top  4  broadcast 
networks  and  UPN  or  WB.  Our  focus, 
ptirsuant  to  section  202(h),  is  whether 
this  aspect  of  the  rule  remains 
"necessary  in  the  pubUc  interest  as  the 
result  of  competition."  Accordingly,  we 
first  identify  several  competitive 
changes  and  trends  in  the  video  services 
market  that  we  consider  relevant  to  the 
continued  necessity  for  the  rule.  We 
then  apply  the  framework,  developed  in 
the  NPRM,  for  analyzing  both  the 
vertical  and  horizontal  competitive 
impacts  of  the  potential  combinations 
that  are  currently  prohibited  by  the  rule. 
After  addressing  the  impact  of  the  rule 
on  competition,  we  turn  to  the  impacts 
of  maintaining  or  changing  the  rule  on 
diversity,  the  other  primary  public 
interest  concern.  Weighing  these  factors, 
we  decide,  as  proposed  in  the  NPRM,  to 
eliminate  that  portion  of  the  rule  that 
effectively  prohibits  mergers  between 
UPN  or  WB  and  one  of  the  foiu'  major 
networks.  We  conclude  that  this  change 
will  not  harm,  and  indeed  is  likely  to 
promote,  both  competitive  efficiency 
and  diversity.  Although  some 
commenters  also  urged  us  to  go  beyond 
the  tentative  conclusions  of  the  Biennial 
Review  Report  and  the  NPRM  and  to 
eliminate  the  dual  network  rule  in  its 
entirety,  we  note  that  the  questions 
presented  in  the  NPAM  related  solely  to 


the  emerging  networks  portion  of  the 
rule.  We  therefore  decline  to  eliminate 
the  dual  network  rule  in  its  entirety  at 
this  time,  finding  that  more  information 
and  analysis  would  be  necessary  to 
address  the  more  complex  issues  that 
action  would  involve. 

8.  Marketplace  Developments.  Since 
the  enactment  of  the  1996  Act, 
significant  changes  have  occurred  to  the 
competitive  environment  in  which 
networks,  including  emerging  networks, 
operate.  These  changes,  which  have 
occurred  both  within  the  television 
broadcast  industry  and  throughout  the 
multichannel  video  progranuning 
distribution  ("MVPD")  industry,  have 
substantial  implications  for  both  the 
comp>etition  and  diversity  concerns  that 
imderpin  the  dual  network  rule.  We  will 
first  detail  some  of  these  developments 
and  then  turn  to  an  analysis  of  the 
components  of  the  rule  in  light  of  these 
changes. 

9.  Within  the  broadcast  industry,  the 
number  of  commercial  and 
noncommercial  television  stations  has 
increased  bom  1550  in  August  1996  to 
1663  as  of  September  2000.  This 
represents  an  increase  of  over  7%  in  4 
years.  During  roughly  the  same  time, 
prime  time  viewership  among  the  top 
six  broadcast  networ)^  declined  from 
71%  in  1996  to  58%  in  2000.  Thus, 
within  the  last  4  years,  there  has  been 
both  a  small  but  significant  increase  in 
the  number  of  television  broadcast 
ouUets  available  to  viewers  (and 
potentially  to  new  broadcast  networks 
such  as  PAXtv)  and  a  substantial 
decrease  in  the  dominance  of  broadcast 
networks  in  terms  of  viewership. 

10.  Accompanying,  and  largely 
causing,  the  reduction  in  broadcast 
network  viewership  during  the  last  4 
years  has  been  the  steady  expansion  of 
the  cable  industry.  At  the  end  of  1995. 
the  cable  industry  had  a  penetration  rate 
of  67.8%  of  homes  passed.  By  2000,  the 
penetration  rate  had  grown  slightiy  to 
69.7%.  While  this  represents  oidy  an 
incremental  increase  in  penetration,  the 
increase  is  significant  when  viewed  in 
connection  with  the  increase  in  channel 
capacity  on  cable  networks.  As  of 
October  1995,  15.6%  of  cable  systems 
offered  54  or  more  channels  of  video 
programming,  and  63.8%  of  cable 
systems  offered  between  30  and  53 
channels,  indicating  that  79.4%  of 
systems  provided  30  or  more  channels 
of  programming.  In  2000,  the  number  of 
high  capacity  cable  systems  was 
significanUy  higher.  By  2000,  24.2%  of 
cable  systems  offered  54  or  more 
channels  of  programming.  With  the 
percentage  of  cable  systems  offering  30- 
53  channels  virtually  unchanged  since 
1996,  the  increase  in  high  capacity  cable 
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systems  means  that  in  2000  86.6%  of 
cable  systems  offered  30  or  more 
channels  of  programming  to  subscribers. 
We  anticipate  that  channel  capacity  on 
cable  systems  will  continue  to  expand 
as  more  cable  systems  adopt  digital 
technology. 

11.  Because  each  additional  channel 
of  capacity  on  a  cable  system  represents 
a  distinct  avenue  that  may  be  used  to 
deliver  video  programming,  the  increase 
in  channel  capacity  provides  video 
programming  producers  a  greater 
opportunity  to  distribute  their 
programming  to  consiuners.  Many  cable 
networks  have  been  formed  to  take 
advantage  of  this  opportunity,  and,  as  a 
whole,  they  appear  to  have  been 
successful  in  capturing  a  significant 
portion  of  viewers  over  the  last  4  years. 
In  1996,  there  were  162  cable 
programming  services;  by  2000,  the 
number  had  increased  to  214.  In  1996, 
cable  networks  had  a  30%  full-day 
audience  share:  in  2000,  cable  networks' 
share  was  45.5%.  As  channel  capacity 
grows,  we  expect  that  new  cable 
networks  will  be  formed  and  the  reach 
of  existing  cable  networks  will  be 
extended. 

12.  Perhaps  the  most  significant 
competitive  change  over  the  last  4  years 
has  been  the  rapid  growth  of  the  Direct 
Broadcast  Satellite  ("DBS")  industry. 
When  the  1996  Act  was  enacted.  DBS 
service  had  been  available  ta  consumers 
for  less  than  2  years.  Although  the  DBS 
industry  had  garnered  3.82  million 
subscribers  by  October  1996,  this 
represented  only  5%  of  MVPD 
subscribers,  and  many  of  these 
subscribers  were  located  in  rural  areas 
not  served  by  cable.  DBS  also  suffered 
from  certain  competitive  disadvantages, 
such  as  the  inability  to  offer  subscribers 
access  to  local  broadcast  signals  via  the 
satellite  signal.  Over  the  last  4  years',  the 
industry  has  significantly  matured.  By 
2000,  the  DBS  industry  had  ahnost  1 3 
million  subscribers,  representing  more 
than  15%  of  MVPD  households. 
Moreover,  bolstered  in  part  by  the  new 
statutory  right  to  provide  "local-into- 
local"  broadcast  service,  DBS  has  grown 
from  a  predominantly  rural  service  to  a 
viable  alternative  to  cable  in  all  parts  of 
the  country. 

13.  The  growth  of  the  DBS  industry 
since  1996  significantly  affects  the 
opportunities  available  to  network 
programming  producers  and  consiuners. 
Currently,  the  two  operating  DBS 
providers.  DirecTV  and  EchoStar,  each 
offer  subscribers  access  to  hundreds  of 
channels  of  video  programming.  As 
with  a  cable  channel,  each  DBS  channel 
provides  an  independent  avenue 
through  which  producers  of  video 
programming  can  distribute,  and 


viewers  may  access,  video 
programming.  Although  a  certain 
number  of  DBS  channels  are  used  to 
provide  the  same  network  programming 
found  on  cable  chaimels,  a  DBS  operator 
could  choose,  except  where  must  carry 
obligations  are  involved,  to  provide 
regional  or  local  programming  in 
response  to  market  demand. 

A.  Competition 

14.  Mergers  Between  A  Major  Network 
and  UPN  or  WB.  The  developments  in 
the  broadcast,  cable,  and  DBS  industry 
have  had  a  significant  effect  on  the 
competitive  landscape  in  which 
broadcast  networks  operate.  Where 
almost  84  percent  of  households 
subscribe  to  an  MVPD  service,  and  as 
television  broadcast  stations  and 
MVPDs,  because  of  the  increase  in  the 
number  of  available  channels,  seek  a 
greater  number  of  attractive  programs  to 
offer  their  viewers,  new  opportunities 
are  created  for  producers  to  obtain 
distribution  channels.  Moreover,  non- 
broadcast  networks,  whose  niche 
programming  can  provide  advertisers 
with  more  focused  demographics,  may 
continue  to  erode  the  audience  share  of 
broadcast  networks  and  compete  for 
advertising  revenue,  especially  with  the 
emerging  networks.  While  we  cannot 
definitively  predict  how  these 
competitive  forces  will  play  out,  we 
believe  that  competitive  developments 
since  the  enactment  of  the  1996  Act 
have  diminished  the  importance  of 
obtaining  broadcast  affiliates  to 
establish  a  successful  video 
programming  network.  We  believe  that 
these  developments  require  us  to 
consider  whether  the  dual  network  rule 
should  be  modified. 

15.  As  discussed  above,  markets  for 
video  services  have  broadened  and 
grown,  reflecting  shifts  in  market 
demand  and  supply  in  recent  years. 
Competitive  rivalry  between  and  among 
suppliers  of  video  services  has 
intensified  as  consumers  find  increased 
choice  of  video  programming  and  new 
vendors  that  supply  video  programming 
and  video  delivery  services.  Increased 
competitive  rivaliy  intensifies  the 
pressure  on  management  to  (1)  improve 
internal  operating  efficiency  by  using 
inputs  of  production  more  effectively 
and  organizing  the  firm  to  reduce 
redundancy  in  staffing  or  business 
functions;  and  (2)  reorganize  the  firm 
through  horizontal  and  vertical  mergers 
to  achieve  economies  of  scale  and 
scope.  We  focus  here  on  the  effect  our 
rules  may  have  on  the  networks'  ability 
to  achieve  economic  efficiencies 
through  vertical  and  horizontal 
integration.  As  explained  in  the  NPRM, 
TCE  provides  a  conceptual  framework 


for  assessing  possible  gains  and  losses 
in  organizational  efficiency  that  may 
result  from  the  intensified  pressure  on 
firm  management  to  improve  operating 
efficiency  induced  by  the  greater 
competitive  rivalry  confronting  the  firm. 

16.  In  the  NPRM,  the  Commission 
noted  that  the  commercial  television 
broadcast  network  industry  today 
consists  of  a  number  of  vertically- 
integrated  firms.  For  example,  ABC  (a 
broadcast  network)  is  vertically 
integrated  with  Disney  (a  program 
supplier),  Fox  (a  broadcast  network)  is 
vertically  integrated  with  20th  Centiuy 
Fox  (a  program  supplier),  UPN  (a 
broadcast  network)  is  vertically 
integrated  with  Viacom  (a  program 
supplier),  and  WB  (a  broadcast  network) 
is  vertically  integrated  with  AOL  Time 
Warner  (a  program  supplier).  In 
addition  to  these  well-know  examples, 
NBC  produces  programs  through  NBC 
Studios  and  CBS  produces  programs 
through  CBS  Enterprises  (formerly 
Eyemark  Entertainment  and  King  World 
Productions).  Because  mergers  between 
broadcast  networks  may  involve 
mergers  between  vertically-integrated 
firms,  the  Commission  examined  and 
sought  comment  on  (1)  the  potential 
efficiencies  of  vertical  Integration 
between  a  program  supplier  and  a 
broadcast  network  and  (2)  the  effects  of 
a  horizontal  merger  between  two 
broadcast  networks. 

1 7.  Our  analysis  of  the  economic 
effects  of  the  dual  network  rule 
decomposes  a  hypothetical  merger 
between  two  vertically-integrated 
broadcast  networks  into  two  parts.  First, 
the  relationship  between  a  program 
supplier  and  a  broadcast  network  is 
examined  to  determine  whether  vertical 
integration  is  either  more  or  less 
efficient  than  simply  negotiating  an 
arms-length  contractual  relationship 
between  the  program  supplier  emd  the 
broadcast  network.  The  comparative 
assessment  of  the  efficiency  of 
contracting  versus  vertical  integration 
relies  on  TCE  concepts.  Second,  the 
effects  of  a  horizontal  merger  between 
two  broadcast  networks  is  assessed  by 
relying  on  measures  of  market 
concentration  and  an  analysis  of  price 
competition  in  the  national  market  for 
network  television  advertising.  Finally, 
the  economic  gains  or  losses  resulting 
from  the  analysis  of  vertical  integration 
are  combined  with  the  expected 
economic  gains  or  losses  resulting  from 
the  horizontal  merger  to  determine  the 
overall  benefits  and  costs  of  a  merger 
between  two  vertically-integrated  firms. 

18.  As  explained  in  the  A^flAf,  our 
economic  analysis  focuses  on  the 
contemporary  contracting  environment 
between  television  networks  and 
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program  producers.  We  have  concluded 
that  specific  attributes  of  television 
network  output  and  the  complexities  of 
contract  negotiations  between  a 
television  network  and  a  program 
supplier  tend  to  favor  the  replacement 
of  market  contracting  with  a  vertical 
organizational  relationship  between  the 
network  and  the  program  supplier. 
Applying  TCE  concepts,  we  further 
conclude  that  this  substitution  of 
vertical  integration  for  a  contractuaL 
relationship  is  most  likely  an 
economically-efficient  response  to  the 
hazards  of  market  contracting  rather 
than  the  exercise  of  market  power  by  the 
television  network.  Thus,  the  vertical 
integration  of  program  suppliers  and 
television  networks  (1)  reflects 
competitive  pressures  induced  by  more 
intense  competition  for  viewers  that 
now  enjoy  greatly  expanded  video 
programming  choices  compared  to  a 
decade  ago;  and  (2)  minimizes 
transaction  costs  by  eliminating  the 
costly  adverse  effects  of  negotiating 
contractual  relationships  between  the 
programmers  and  the  networks.  We 
conclude  that  the  merger  of  a  program 
suppher  with  a  broadcast  network 
would  result  in  transaction  efficiencies 
compared  to  a  contractual  relationship 
between  the  network  and  the  program 
supplier.  Given  the  growing  competition 
for  viewers  of  video  programming,  we 
anticipate  that  the  efficiencies  of 
vertical  integration  between  the 
progranuning  assets  of  an  emerging 
network  and  a  major  network  could 
accrue  to  the  benefit  of  consumers. 

19.  We  also  explained  in  the  NPRM 
how  our  analytical  framework  allows  us 
to  assess  the  horizontal  effects  of  the 
merger  of  an  emerging  network  with  a 
major  network  on  the  national  market 
for  network  advertising.  We  explained 
that  within  the  national  television 
advertising  market,  which  includes 
national  spot  sales  by  affiliated  and 
independent  stations,  a  strategic  group 
consisting  of  the  major  networks,  i.e., 
ABC,  NBC,  CBS,  and  Fox.  can  be 
identified.  (A  strategic  group  refers  to  a 
cluster  of  independent  firms  within  an 
industry  that  pursue  similar  business 
strategies.)  At  present,  the  network  firms 
comprising  this  strategic  group  provide 
the  greatest  reach  of  any  mediiun  of 
mass  communications.  Major  broadcast 
networks  attract  much  larger  audiences 
than  emerging  broadcast  networks. 
Since  delivering  a  mass  audience  is 
becoming  more  difficult  for  all  media 
with  the  proliferation  of  media  outlets, 
media  that  can  still  produce  mass 
audiences  have  become  more  valuable. 
As  a  result,  notwithstanding  some 
recent  erosion  in  reveniue  growth, 


broadcast  networks  have  achieved 
substantial  gains  in  revenues  in  recent 
years  despite  their  loss  of  audience 
relative  to  years  past.  The  major 
mobility  barrier  impeding  entry  into  the 
major  network  strategic  group  is  the 
availability  of  affiliated  stations. 
Mobility  barriers  are  barriers  to  entry 
that  deter  the  movement  of  a  firm  within 
a  given  industry  frt)m  shifting  from  one 
strategic  group  to  another.  Different 
strategic  groups  will  be  defended  by 
different  mobiUty  barriers  that  vary  in 
their  effectiveness  in  restricting  entry 
into  a  given  strategic  group.  In  general, 
firms  protected  by  high  mobility  barriers 
will  have  greater  profit  potential  than 
firms  in  other  strategic  groups  protected 
by  low  mobility  barriers. 
Notwithstanding  some  growth  in  the 
number  of  stations  over  the  last  decade, 
obtaining  sufficient  affiliated  stations 
remains  a  major  obstacle  to  developing 
a  new  broadcast  network  that  can 
achieve  sufficient  national  reach  to  be 
attractive  to  national  advertisers  seeking 
to  reach  a  mass  audience. 

20.  With  respect  to  our  analysis  of  the 
potential  benefits  of  vertical  integration 
of  a  program  producer  and  a  television 
network,  Viacom  was  the  only 
commenter  to  specifically  address  the 
potential  efficiencies  associated  with 
vertical  integration,  and  Viacom's 
pleadings  support  the  Commission's 
findings.  With  respect  to  our  analysis  of 
the  effects  of  horizontal  integration  of  an 
emerging  network  with  a  major  network, 
no  commenter  disagrees  with  our 
finding  that  a  horizontal  merger 
between  a  major  network  and  an 
emerging  network  [e.g.,  UPN  or  WB) 
would  generate  net  economic  benefits. 

21.  We  conclude  that  a  merger 
between  an  emerging  network,  such  as 
WB  or  UPN,  and  a  major  network  is 
likely  to  produce  net  benefits  to  network 
advertisers  and  viewers  of  network 
television.  With  respect  to  vertical 
integration,  such  a  merger  may  produce 
significant  efficiencies  by  internalizing 
the  contentious  issue  of  program 
production  risk-sharing  within  a  vertical 
relationship.  For  example,  an  emerging 
network  acquired  by  a  major  network 
provides  the  major  network  with  an 
additional  "window"  for  the 
distribution  of  network  programming.  In 
effect,  this  additional  window  allows 
the  merged  network  to  broadcast  the 
same  program  in  different  time  slots  in 
the  same  market  if  both  the  major  and 
emerging  networks  have  affiliates  in  the 
same  city.  Alternatively,  if  the  emerging 
and  major  network  do  not  have  affiUates 
in  the  same  city,  then  the  merged 
network  entity  will  now  reach  more 
households  than  before  the  merger.  In 
either  case,  the  fixed  costs  of  program 


production  are  spread  over  additional 
viewers  in  different  time  slots  or 
additional  cities.  As  a  result,  the 
effective  program  cost  per  viewei  is 
reduced  in  either  case.  Similarly,  a 
network  program  that  fails,  or  is  only 
marginally  successful,  on  the  major 
network's  affiliated  station  might 
succeed  when  broadcast  to  the  niche 
audience  reached  by  the  affiliates  of  the 
emerging  network.  The  risks  of  network 
program  development  are  clearly 
attenuated  for  the  merged  networks  as  a 
consequence  of  reaching  additional 
viewers  at  different  times  or  in 
additional  cities  or  with  audience 
attributes  that  may  differ  from  the  mass 
audience  ordinarily  targeted  by  a  major 
network. 

22.  With  respect  to  horizontal 
integration  of  a  major  and  emerging 
television  network,  the  merger  should 
have  little  or  no  adverse  effect  on 
competition  or  pricing  in  the  market  for 
television  network  advertising,  since 
major  and  emerging  networks  compete 
in  different  strategic  groups.  To  the 
extent  that  the  emerging  network 
continues  to  offer  programming 
following  the  merger  that  targets  niche 
or  special  interest  audiences,  then  the 
welfare  of  viewers  of  both  mass 
audience  and  niche  programming 
should  not  be  adversely  affected  by  the 
merger  and  may  indeed  be  advanced  by 
the  resulting  efficiencies. 

23.  Mergers  Among  the  Four  Major 
Networks.  After  the  rule  change  We  are 
making  herein,  the  ooly  multiple 
network  operations  that  will  be 
prohibited  by  our  dual  network  rule  will 
be  the  common  ownership  of  multiple 
broadcast  networks  created  by  mergers 
between  ABC,  CBS,  Fox,  or  NBC. 
Although  the  questions  presented  in  the 
NPRM  related  solely  to  the  emerging 
networks  portion  of  the  dual  network 
rule.  Fox,  Viacom,  and  WB  argue  for 
elimination  of  the  rule  in  its  entirety. 
They  contend  that  the  rule,  established 
over  fifty  years  ago,  is  no  longer  justified 
in  light  of  prevailing  conditions.  They 
argue  that  new  competitors — both 
broadcast  and  nonbroadcast — have 
entered  and  attracted  large  portions  of 
the  market  formerly  controlled  by  the 
networks.  They  also  argue  that 
developments  over  the  past  20  years 
have  increased  competition,  reduced  the 
networks'  share  of  television 
viewership,  and  reduced  the  networks' 
share  of  television  advertising  revenue. 
These  developments,  they  conclude, 
support  elimination  of  the  dual  network 
rule. 

24.  The  questions  presented  in  the 
NPRM  related  solely  to  the  emerging 
networks  portion  of  the  dual  network 
rule;  the  question  of  eliminating  the  rule 
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in  its  entirety  was  not  squarely 
presented  to  this  Conunission  for 
review.  Therefore,  we  will  not  address 
that  issue  in  this  proceeding.  This  issue 
was  considered  in  the  1998  Biennial 
Review,  which  was  completed  in  2000. 

B.  Diversity 

25.  In  addition  to  the  competitive 
concerns  discussed  above,  the 
modification  of  the  dual  network  rule 
involves  diversity  issues.  In  fact,  the 
only  commenter  urging  retention  of  the 
entire  current  dual  network  rule  dicWo 
on  the  basis  that  the  proposed 
modification  would  undermine 
traditional  Commission  diversity 
concerns.  In  this  regard,  UCC  argues 
that  the  A/PflM  in  this  proceeding 
ignored  the  "vital  first  amendment 
issues  that  animate  the  dual  network 
rule."  Allowing  one  of  the  top  four 
networks  to  buy  UPN  and/or  WB  will, 
by  definition,  residt  in  the  elimination 
of  one  or  more  independently  owned 
broadcast  outlet  at  the  national  level. 
The  record  demonstrates  that  emerging 
networks  make  a  significant 
contribution  to  diversity  of 
programming  at  the  national  level  and 
the  stability  of  their  affiliates,  thus 
promoting  outlet  diversity  at  the  local 
level.  The  record  also  demonstrates, 
however,  that  maintaining  the  dual 
network  rule  in  its  current  form  would 
actually  jeopardize  those  contributions 
to  diversity,  rather  than  promote  them. 

26.  The  record  shows  that  some  form 
of  relief  from  the  dual  network  rule  will 
promote  the  viability  of  the  UPN 
network  and  thus  promote  diversity  at 
the  national  level.  Viacom  now  owns 
and  operates  both  the  CBS  and  UPN 
broadcast  networks.  Absent  today's 
action,  Viacom/CBS  would  have  until 
May  4,  2001,  to  come  into  compliance 
with  the  rule,  which,  as  a  practical 
matter,  would  involve  divestiture  of 
UPN.  The  record  reflects  that  UPN  is  a 
financially  struggling  network  that  has 
suffered  losses  in  every  year  of  its 
existence.  The  reasons  for  UPN's 
financial  struggles  include  competition 
from  both  broadcast  and  non-broadcast 
video  sources,  decreasing  broadcast 
network  viewership,  and  diversion  of 
investment  capital  to  other  competitors 
partly  as  a  result  of  the  current  dual 
network  rule.  These  factors  affect  both 
UPN  and  the  WB  networks.  Given  these 
factors,  there  is  substantial  likelihood 
that  the  present  level  of  independent 
network  ownership  would  not  be 
maintained  absent  the  action  we  take 
herein.  In  addition,  as  noted  above,  our 
analysis  suggests  that  the  UPN  broadcast 
television  network  benefits  from  the 
efficiencies  of  vertical  integration  with 
Viacom's  program  production  facilities. 


Divestiture  would  deprive  UPN  of  these 
efficiencies. 

27.  Retaining  the  current  version  of 
the  dual  network  rule  could  also  have 
cascading  adverse  consequences  on 
diversity  at  the  local  level.  Affiliates  of 
a  failed  network,  without  network 
affiliation  and  the  programming  it 
brings,  may  not  be  able  to  sustain  the 
increases  in  the  cost  of  programming 
that  they  would  have  to  bear  should 
they  have  to  piutihase  programming  in 
the  syndication  market.  Additionally, 
such  affiliates  would  be  deprived  of  a 
recognized  brand  that  is  promoted 
locally  by  each  affiliate  and  nationally 
by  the  network  and  of  first  nm 
programming  that  affiliates  would  have 
to  replace  by  purchasing  programming 
in  the  sjnndication  market.  Thus,  the 
failure  of  a  network  could  imperil  the 
position  of  many  of  that  network's 
affiliates  and  have  a  negative  impact  on 
diversity  of  outlets  at  the  local  level. 

28.  Additionally,  we  agree  with  those 
that  argue  that  the  proliferation  of  video 
programming  networks  warrants 
relaxing  the  rule.  At  present,  some  83.8 
percent  of  television  households  obtain 
their  service  from  an  MVPD  such  as 
cable,  direct  broadcast  satellite  or 
Multichannel  Midtipoint  Distribution 
Service.  Most  of  the  subscribers  to  such 
systems  have  available  to  them  a 
cornucopia  of  video  services.  As 
discussed  above,  nearly  87  percent  of 
cable  television  systems  have  30  or 
more  channels.  These  systems  serve  99 
percent  of  cable  subscribers.  Although 
many  of  the  video  programming 
networks  presented  on  cable  systems  are 
vertically  integrated  with  cable  multiple 
system  operators,  they  nevertheless 
contribute  to  diversity  by  providing 
programming  to  most  viewers  that  is 
from  a  source  other  than  the  six 
broadcast  television  networks  covered 
by  the  instant  rule.  Such  developments 
have  diminished  the  importance  of 
maintaining  UPN  and  WB  as 
independently  owned  network 
"voices." 

29.  Also,  we  agree  with  commenters 
that  a  major  network  and  an  emerging 
network  under  common  ownership 
would  have  a  strong  economic  incentive 
to  diversify  their  program  offerings, 
particidarly  by  increasing  service  to 
minority  or  'niche"  tastes  and  interests. 
A  single  broadcast  network  has  the 
incentive  to  attract  the  largest  possible 
audience  with  mass  appeal 
programming  (which  is  similar  to  the 
programming  offered  by  its  rivals). 
However,  if  two  networks  are  owned  by 
a  single  entity,  the  entity  has  an 
incentive  to  attract  an  array  of  viewers 
with  differing  interests  to  produce  the 
largest  combined  audience  for  the 


overall  enterprise.  This  allows  for  the 
major  network  to  pursue  mass  tastes, 
with  the  smaller  network  programming 
to  minority  and  niche  tastes. 

30.  The  record  also  supports  the 
proposition  that  eliminating  the 
emerging  network  portion  of  the  dual 
network  nde  will  not  adversely  affect 
the  provision  of  news  and  public  affairs 
prograipming.  As  noted  by  Viacom, 
conmidn  ownership  may  offer  the  only 
realistic  potential  for  the  carriage  of  a 
substantial  amoxmt  of  news  and  public 
affairs  programming  by  affiliates  of  the 
emerging  network  by  allowing  the 
resources  of  the  larger  network  to  be  re- 
deployed in  ways  that  serve  the  viewers 
of  the  emerging  networks  by  providing 
them  with  news  and  public  affairs. 

C.  Additional  Matters 

31.  The  WB  Network  argues  that  if  we 
relax  the  dual  network  rule  we  are 
obligated  to  also  eliminate  the  cable/ 
television  cross-ownership  rule. 
Otherwise,  it  contends,  we  will  actually 
be  allowing  only  the  UPN  Network  to  be 
merged  with  a  major  network  because 
the  cable/television  cross-ownership 
rule  precludes  The  WB  from  such  a 
merger.  It  argues  that  the  Commission 
cannot,  as  a  matter  of  law,  grant 
regulatory  relief  to  certain  competitors 
but  not  equivalent  relief  to  others.  Since 
the  cable/television  cross-ownership 
rule  "stands  in  the  way  of  similar 
creative  business  arrangements  with  an 
established  network.  The  WB  caimot  be 
part  of  a  corporate  family  with  any 
attributable  interests  in  licensed 
broadcast  stations  in  nimierous  major 
DMAs.  This,  it  asserts,  violates 
fundamental  fairness  and  administrative 
law  that  requires  the  Commission  to 
accord  comparable  treatment  to 
similarly  situated  parties. 

32.  Modification  or  elimination  of  the 
cable/television  cross-ownership  rule  is 
not  within  the  scoi>e  of  the  NPRM 
issued  in  this  proceeding.  We  will 
consider  it  again  in  a  future  proceeding 
or  our  next  biennial  review  of  our 
broadcast  ownership  rules.  WB  network 
is  receiving  equal  treatment  by  reason  of 
the  modification  of  the  dual  network 
rule  we  are  making  herein. 

33.  Additionally,  the  UPN  and  WB 
Networks  have  each  raised  argiunents 
that  the  provision  of  the  1996  Act  that 
defines  an  emerging  network  does  not 
include  it.  Given  our  decision  herein, 
this  issue  is  moot. 

34.  Finally,  we  have  previously 
granted  Viacom,  Inc.,  a  period  of  twelve 
months,  commencing  May  3,  2000, 
within  which  to  come  into  compliance 
with  the  dual  network  rule.  Given  our 
action  herein,  we  will  extend  that 
temporary  waiver  of  the  rule  until  the 
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effective  date  of  the  instant  rule 
amendment. 

IV.  Conclusion 

35.  Based  upon  the  record  and  our 
own  analysis,  we  find  that  the  benefits 
of  vertical  integration  between  a 
program  producer  and  television 
networks  will  not  be  lost  and  may  well 
be  augmented  by  a  merger  of  one  or 
more  emerging  networks  with  a  major 
network.  Additionally,  the  horizontal 
integration  of  an  emerging  and  major 
network  should  not  adversely  affect 
competition  or  pricing  in  the  relevant 
television  advertising  markets  and  may 
produce  merger-specific  efficiencies  that 
provide  new  benefits  to  viewers  and 
advertisers  not  otherwise  available  prior 
to  the  merger.  Tl^e  aggregation  of  the 
possible  efficiencies  of  both  vertical  and 
horizontal  integration  that  provide  the 
resoiuTies  for  viewer  and  advertiser 
benefits  support  our  decision  to  abolish 
today  that  part  of  the  dual  network  rule 
that  prohibits  the  merger  of  one  or  more 
emerging  network  with  a  major 
television  network. 

36.  With  regard  to  diversity,  we  do 
not  believe  that  the  loss  of  up  to  two 
independently  owned  networks  that 
potentially  could  result  from  our 
modification  of  the  dual  network  rule 
would  seriously  compromise  our 
diversity  concerns.  On  the  contrary, 
diversity  of  programming  will  be 
fostered  at  the  national  level  as  a  result 
of  our  permitting  struggling  emerging 
networks  to  combine  with  major 
networks,  thereby  allowing  them  to 
continue  serving  their  current  niche  and 
minority  audiences.  At  the  local  level, 
our  action  will  contribute  to  outlet 
diversity  by  strengthening  the  emerging 
networks  and  thus  promoting  the 
stability  of  their  affiliated  stations. 
Therefore,  on  balance,  we  believe  that 
the  modification  of  the  dual  network 
rule  is  warranted  on  diversity  grounds, 
as  well. 

37.  We  do  not  believe  that  a  waiver 
is  the  better  approach  to  this  issue  and 
so  do  not  reach  those  arguments  of 
commenters  favoring  such  relief.  The 
subject  portion  of  the  dual  network  rule 
is  unusual  because,  while  in  form  it  is 

a  rule  of  general  applicability,  in  effect 
it  only  applies  to  one  entity  other  than 
UPN  (i.e.,  the  WB  Network).  Thus,  the 
rule  is  so  narrow  that  the  specific  facts 
concerning  one  of  the  only  two  parties 
to  which  the  rule  applies  are  quite 
relevant.  Also,  the  two  networks  are 
similarly  situated  from  the  standpoint  of 
economic  analysis.  Both  UPN  and  WB 
are  nascent  broadcast  networks  that 
target  younger  audiences  compared  with 
the  major  networks.  In  addition,  both 
networks  use  UHF  stations  and  LPTV 


facilities  that  result  in  a  substantial 
coverage  disadvantage  compared  with 
the  major  networks.  Our  foregoing 
analysis  pertains  equally  to  UPN  and 
WB  and  demonstrates  that  distinct 
benefit*  for  either  or  both  of  them  can 
be  derived  generally  from  elimination  of 
that  section  of  the  rule  that  prohibits 
these  two  entities  to  merge  with  a  major 
network.  Accordingly,  elimination  of 
that  provision  of  the  rule  itself,  rather 
than  grant  of  waiver  relief  to  only  one 
of  the  two  parties  affected  by  that 
portion  of  the  rule,  is  appropriate. 

38.  In  view  of  the  foregoing,  we 
conclude  that  the  dual  network  rule 
should  be  amended  by  eliminating  the 
provision  prohibiting  the  common 
ownership  of  one  of  the  four  major 
networks  and  the  emerging  networks. 
We  will  reexamine  that  part  of  the  dual 
network  rule  that  prohibits  mergers 
between  the  major  networks  in  a  future 
proceeding,  possibly  our  next  Biennial 
Review.  At  that  time  we  will  explore  in 
greater  detail  how  repeal  or 
modification  of  that  part  of  the  rule  may 
affect  diversity  and  consider  whether 
the  rule  remains  necessary  in  the  public 
interest  as  the  result  of  competition. 

V.  Administrative  Matters 

39.  Paperwork  Reduction  Act  of  1995 
Analysis.  This  R&O  has  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  to 
impose  no  new  reporting  requirements 
on  the  public. 

40.  Regulatory  Flexibility  Analysis. 
Piu^uant  to  the  Regulative  Flexibility 
Act  of  1980,  as  amended,  5  U.S.C.  601 
et  seq.,  the  Commission's  Final 
Regulatory  Flexibility  Analysis  in  this 
R&O  is  as  follows.  As  required  by  the 
Regulatory  Flexibility  Act  (RFA),  an 
Initial  Regulatory  Flexibihty  Analysis 
(IRFA)  was  incorporated  in  the  NPRM  in 
this  proceeding.  The  Commission 
sought  vmtten  public  conmient  on  the 
proposals  in  this  NPRM,  including 
comment  on  the  IRFA.  The  comments 
received  are  discussed  below.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA. 

41.  Need  For,  and  Objectives  of. 
Report  and  Order  In  February  1996,  the 
Telecommunications  Act  of  1996  ("1996 
Act")  was  signed  into  law.  Section  202 
of  the  1996  Act  directed  the 
Commission  to  make  a  number  of 
significant  revisions  to  its  broadcast 
media  ownership  rules.  Section  202(h) 
also  requires  us  to  review  our  broadcast 
ownership  nUes  every  two  years 
commencing  in  1998.  One  of  the  rules 
reviewed  in  our  first  such  biennial 
reviews  was  §  73.658(g),  the  dual 
network  rule.  In  our  Biennial  Review 
Report  we  tentatively  concluded  that  a 


portion  of  this  nde  was  no  longer 
necessary  in  the  public  interest. 
Accordingly,  we  issued  an  NPRM 
proposing  tlie  elimination  of  this  rule    • 
consistent  with  the  goals  of  the  1996 
Act. 

42.  Significant  Issues  Raised  by  the 
Public  in  Response  to  the  Initial 
Analysis.  No  comments  were  received 
concerning  the  Initial  Regulatory 
Flexibility  Analysis. 

43.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  agencies  to  provide  a  description 
of,  and,  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  The  Regulatory  Flexibility  Act 
defines  the  term  "small  entity  as  having 
the  same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  business  concern"  under  section 
3  of  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

44.  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register.  A  "small  organization"  is 
generally  "any  not-for-profit  enterprise 
which  is  independently  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  1992.  there 
were  approximately  275.801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts  with  a  population  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38.978  counties,  cities, 
and  towns;  of  these.  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
81,600  (91  percent)  are  small  entities. 

45.  The  SBA  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  annual  receipts.  According  to 
Commission  staff  review  of  the  BIA 
Publications,  Inc.,  Master  Access 
Television  Analyzer  Database,  fewer 
than  800  commercial  TV  broadcast 
stations  (65%)  have  revenues  of  less 
than  $10.5  million  dollars. 
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Approximately  90  of  these  small  TV 
broadcast  television  stations  are 
affiliates  of  the  WB  or  UPN  networks 
and  may  be  affected  by  our  rule  change. 
We  note,  however,  that  under  SBA's 
definition,  revenues  of  affiliates  that  are 
not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  Therefore,  our 
estimate  may  overstate  the  number  of 
small  entities  since  the  revenue  figure 
on  which  it  is  based'does  not  include  or 
aggregate  revenues  from  non-television 
affiliated  companies.  It  would  appear 
that  there  would  be  no  more  than  800 
entities  affected. 

46.  Description  of  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  The  R&O 
imposes  no  reporting,  recordkeeping,  or 
compliance  reauirements. 

47.  Steps  Taken  to  Minimize 
Significant  Economic  Impact  on  Small 
Entities  and  Significant  Alternatives 
Considered.  The  RFA  requires  an 
agency  to  describe  any  significant 
alternatives  that  it  has  considered  in 
reaching  its  proposed  approach,  which 
may  include  the  following  four 
alternatives:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

48.  As  indicated,  the  R&O  allows 
licensees  to  affiliate  with  a  network 
entity  that  maintains  two  or  more 
networks  unless  such  multiple  networks 
consist  of  more  than  one  of  the  "big 
four"  networks  (NBC,  ABC,  CBS  and 
Fox).  This  eliminates  the  bar  on 
affiliation  with  an  entity  that  maintains 
one  of  the  "big  foiu-"  networks  and  the 
UPN  and/or  WB  networks.  All 
significant  alternatives,  i.e.,  retention  of 
the  existing  rule,  modification  of  the 
existing  rule,  and  elimination  of  the 
dual  network  rule  altogether,  were 
considered  in  the  Commission's  1998 
biennial  review  of  its  broadcast 
ownership  rules  (MM  Docket  No.  98-35) 
and  herein.  In  the  Bieimial  Review 
proceeding  the  Commission  tentatively 
determined  that  elimination  of  the 
subject  provision  would  be  in  the  public 
interest.  The  Commission  considered 
the  results  of  this  top-to-bottom  review 
of  the  subject  rule  in  its  consideration 
of  alternatives  to  the  course  proposed 
herein  in  the  instant  proceeding.  The 
instant  action  provides  television 


licensees,  including  those  considered  to 
be  "small  businesses,"  with  increased 
flexibility  with  regard  to  the  broadcast 
networks  with  which  they  may  affiliate. 
It  also  may  help  small  stations  that  are 
affiliated  with  the  UPN  or  WB  networks 
survive  and  prosper  in  an  increasingly 
competitive  media  marketplace.  Finally, 
it  gives  the  four  major  and  two  emerging 
broadcast  television  networks,  none  of 
which  are  small  businesses,  more 
merger  flexibility. 

49.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  this 
R&O,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  see  5  U.S.C. 
801(a)(1)(A).  \n  addition,  the 
Conunission  will  send  a  copy  of  this 
R&O,  including  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  this 
R&O  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

50.  Accordingly,  pursuant  to  the 
authority  contained  in  47  U.S.C.  154(i) 
and  (j),  303(r).  308,  310  and  403,  as 
amended,  47  CFR  part  73  is  amended  as 
set  forth  in  "Rule  Change." 

51.  Viacom,  Inc.'s,  temporary  waiver 
of  47  CFR  73.658(g)  of  the  Commission's 
Rules,  will  be  extended  until  the 
effective  date  of  this  rule  amendment. 

52.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  R&O,  including  the  Final 
Regiilatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 
William  F.  Caton, 

Deputy.  Secretary. 

List  of  Subjects  in  47  CFR  Part  73 

Television. 
Rule  Change 

For  the  reasons  discussed  in  the 
preamble  the  Federal  Commimications 
Commission  amends  47  CFR  part  73  as 
follows: 

PART  73— AADiO  BROADCAST 
SERVICES 

1.  The  Authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334,  and 
336. 

2.  Section  73.658  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 


§73.658    Affiliation  agraements  and 
networic  program  practices;  territorial 
exclusivity  In  non-network  program 
arrangements. 

•         *         * '       •         * 

(g)  Dual  network  operation.  A 
television  broadcast  station  may  affiliate 
with  a  person  or  entity  that  maintains 
two  or  more  networks  of  television 
broadcast  stations  unless  such  dual  or 
multiple  networks  are  composed  of  two 
or  more  persons  or  entities  that,  on 
February  8, 1996,  were  "networks"  as 
defined  in  §  73.3613(a)(1)  of  the 
Commission's  regulations  (that  is,  ABC, 
CBS,  Fox,  and  NBC). 
***** 

[FR  Doc.  01-14936  Filed  6-13-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  40 
[Docl(et  OST-9»-6578] 
RIN  210&-AC49 

Procedures  for  Transportation 
Woriqilace  Drug  and  Alcohol  Testing 
Programs 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Request  for  comments  on  final 
rule. 

SUMMARY:  On  December  19,  2000,  the 
Department  of  Transportation  published 
its  final  rule  on  drug  and  alcohol  testing 
procedures.  One  provision  of  this  rule 
requires  employers  to  inquire  into  the 
drug  and  alcohol  testing  records  of 
applicants  for  employment.  A  group  of 
maritime  industry  organizations 
requested  that  the  Department  provide  a 
comment  period  on  this  provision.  In 
response  to  this  request,  the  Department 
is  opening  a  comment  period  for  30 
days. 

DATES:  Comments  on  40  CFR  40.25  must 
be  received  by  July  16,  2001. 
ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Attn:  Docket  No.  OST-99- 
6578,  Department  of  Transportation,  400 
7th  Street,  SW.,  Room  PL401, 
Washington  DC,  20590.  Persons  wishing 
their  comments  to  be  acknowledged 
should  enclose  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  docket  clerk  will  date 
stamp  the  postcard  and  return  it  to  the 
sender.  Comments  may  be  reviewed  at 
the  above  address  from  9:00  a.m. 
through  5:30  p.m.  Monday  through 
Friday.  Commenters  may  also  submit 
their  comments  electronically. 


Federal  Register /Vol.  66.  No.  115 /Thursday.  June  14.  2001 /Rules  and  RegulaUons  32249 


Instructions  for  electronic  submission 
may  be  found  at  the  following  web 
address:  http://dms.dot.gov/submit/. 
The  public  may  also  review  docketed 
comments  electronically.  The  following 
web  address  provides  instructions  and 
access  to  the  DOT  electronic  docket: 
http://dms.dot.gov/search/. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement.  400  7th  Street,  SW.,  Room 
10424,  Washington  DC,  20590,  202- 
366-9306  (voice).  202-366-9313  (fax), 
or  bob.ashby@ost.dot.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION:  On 
December  19.  2000  (65  FR  79462),  the 
Department  published  a  final  rule 
revising  its  drug  and  alcohol  testing 
procedures  (49  CFR  Part  40).  One 
provision  of  this  rule,  §40.25,  requires 
employers  to  make  inquiries  about  the 
drug  and  alcohol  testing  history  of 
applicants  for  employment  in  jobs 
involving  the  performance  of  safety- 
sensitive  functions.  The  employee  must 
provide  a  written  consent  to  the  inquiry 
before  it  is  made.  The  purpose  of  the 
provision  is  to  ensure  that  new 
employers  have  the  opportunity  to  learn 
about  recent  violations  (within  two 
years  of  the  application)  of  the 
Department's  rules.  This  information  is 
important  to  allow  employers  to  comply 
with  the  obligation  to  ensure  that 
employees  fully  complete  retum-to-duty 
process  requirements.  The  provision  is 
based  on  a  long-standing  provision  of 
the  Federal  Motor  Carrier  Safety 
Administration's  drug  and  alcohol 
testing  rule  (49  CFR  Part  382). 

The  history  of  this  provision  in  the 
Part  40  rulemaking  is  as  follows:  In 
§  40.329  of  the  Department's  December 
1999  notice  of  rulemaking  (NPRM)  on 
this  subject,  the  Department  proposed 
allowing  medical  review  officers 
(MROs)  to  provide  information  on 
employees'  drug  test  results  to  third- 
party  employers  under  some 
circumstances.  Most  commenters,  while 
agreeing  that  providing  information  to 
third-party  employers  about  violations 
of  drug  testing  rules  has  value  for  safety 
purposes,  found  the  specifics  of  the 
proposal  problematical.  Some  urged  the 
Department  to  find  an  alternative. 
Employing  a  provision  like  the  Federal 
Motor  Carrier  Safety  Administration 
provision  mandating  pre-employment 
inquiries  about  applicants'  drug  and 
alcohol  testing  history  was  one 
suggestion  mentioned  in  comments  (see 
65  FR  79475,  December  19,  2000).  An 
agency  is  entitled  to  respond  to 
comments  on  a  proposed  rule  by 
changing,  adding,  or  deleting 
provisions.  As  explained  in  the 


preamble  to  the  final  rule,  this  is  the 
course  the  Department  chose  in  moving 
from  the  NPRM's  §  40.329  to  the  final 
rule's  §40.25. 

Nevertheless,  a  group  of  maritime 
organizations  requested  that  the 
Department  open  a  comment  period  for 
the  purpose  of  commenting  on  §  40.25. 
While  we  believe  the  Department  acted 
fully  in  accordance  with  all  applicable 
rulemaking  procedures,  we  will,  in 
response  to  this  request,  open  a 
comment  period  on  the  provision  for  30 
days.  We  are  able  to  be  responsive  to 
this  request  because  we  have  sufficient 
time,  before  the  August  1,  2001, 
effective  date  of  the  revised  Part  40,  to 
consider  comments  and  make  any 
changes  we  believe  to  be  appropriate 
without  disrupting  the  implementation 
of  the  rule.  We  do  not  believe  that  a 
longer  period  is  needed  ^o  provide 
comments  on  this  one  particular 
provision  of  the  rule  that  we  published 
on  December  19,  2001.  Interested  . 
persons  should  therefore  be  able  to 
con\ment  readily  within  the  30-day 
period. 

The  groups  that  requested  the 
opportunity  to  comment  on  this 
provision  of  the  final  rule  also  requested 
that  the  Department  suspend  the 
implementation  of  §  40.25.  This 
provision  goes  into  effect  August  1 , 
2001.  It  is  not  necessary  to  suspend  a 
provision  that  is  not  yet  in  effect. 

Please  note  that  this  opportunity  for 
comment  concerns  only  §40.25,  and  the 
Department  is  not  accepting  conmients 
on  other  provisions  of  ihe  rule  at  this 
time.  For  readers'  convenience,  we  are 
reprinting  below  the  text  of  §  40.25: 

Section  40.25    Must  an  employer  check 
on  the  drug  and  alcohol  testing  record 
of  employees  it  is  intending  to  use  to 
perform  safety-sensitive  duties? 

(a)  Yes,  as  an  employer,  you  must, 
after  obtaining  an  employee's  written 
consent,  request  the  information  about 
the  employee  listed  in  paragraph  (b)  of 
this  section.  This  requirement  applies 
only  to  employees  seeking  to  begin 
performing  safety-sensitive  duties  for 
you  for  the  first  time  (i.e.,  a  new  hire, 
an  employee  transfers  into  a  safety- 
sensitive  position).  If  the  employee 
refuses  to  provide  this  written  consent, 
you  must  not  permit  the  employee  to 
perform  safety-sensitive  functions. 

(b)  You  must  request  the  information 
listed  in  this  paragraph  (b)  from  DOT- 
regulated  employers  who  have 
employed  the  employee  during  any 
period  during  the  two  years  before  the 
date  of  the  employee's  application  or 
transfer: 

(1)  Alcohol  tests  with  a  result  of  0.04 
or  higher  alcohol  concentration: 


(2)  Verified  positive  drug  tests; 

(3)  Refusals  to  be  tested  (including 
verified  adulterated  or  substituted  drug 
test  results); 

(4)  Other  violations  of  DOT  agency 
drug  and  alcohol  testing  regulations; 
and 

(5)  With  respect  to  any  employee  who 
violated  a  DOT  drug  and  alcohol 
regulation,  documentation  of  the 
employee's  successful  completion  of 
DOT  retum-to-duty  requirements 
(including  follow-up  tests).  If  the 
previous  employer  does  not  have 
information  about  the  retum-to-duty 
process  (e.g.,  an  employer  who  did  not 
hire  an  employee  who  tested  positive  on 
a  pre-employment  test),  you  must  seek 
to  obtain  this  information  from  the 
employee. 

(c)  The  information  obtained  from  a 
previous  employer  includes  any  drug  or 
alcohol  test  information  obtained  from 
previous  employers  under  this  section 
or  other  applicable  DOT  agency 
regulations. 

(d)  If  feasible,  you  must  obtain  and 
review  this  information  before  the 
employee  first  performs  safety-sensitive 
functions.  If  this  is  not  feasible,  you 
must  obtain  and  review  the  information 
as  soon  as  possible.  However,  you  must 
not  permit  the  employee  to  perform 
safety-sensitive  functions  after  30  days 
from  the  date  on  which  the  employee 
first  performed  safety-sensitive 
functions,  unless  you  have  obtained  or 
made  and  documented  a  good  faith 
effort  to  obtain  this  information. 

(e)  If  you  obtain  information  that  the 
employee  has  violated  a  DOT  agency 
drug  and  alcohol  regulation,  you  must 
not  use  the  employee  to  perform  safety- 
sensitive  functions  unless  you  also 
obtain  information  that  the  employee 
has  subsequently  complied  with  the 
return-to-duty  requirements  of  Subpart 
O  of  this  part  and  DOT  agency  drug  and 
alcohol  regulations. 

(f)  You  must  provide  to  each  of  the 
employers  from  whom  you  request 
information  under  paragraph  (b)  of  this 
section  written  consent  for  the  release  of 
the  information  cited  in  paragraph  (a)  of 
this  section. 

(g)  The  release  of  information  under 
this  section  must  be  in  any  written  form 
(e.g.,  fax,  e-mail,  letter)  that  ensures 
confidentiality.  As  the  previous 
employer,  you  must  maintain  a  written 
record  of  the  information  released, 
including  the  date,  the  party  to  whom 

it  was  released,  and  a  summary  of  the 
information  provided. 

(h)  If  you  are  an  employer  from  whom 
information  is  requested  under 
paragraph  (b)  of  this  section,  you  must, 
after  reviewing  the  employee's  specific, 
written  consent,  immediately  release  the 
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requested  information  to  the  employer 
making  the  inquiry. 

(i)  As  the  employer  requesting  the 
information  required  under  this  section, 
you  must  maintain  a  written, 
confidential  record  of  the  information 
you  obtain  or  of  the  good  faith  efi^orts 
you  made  to  obtain  the  information. 
You  must  retain  this  information  for 
three  years  £rom  the  date  of  the 
employee's  first  performance  of  safety- 
sensitive  duties  for  you. 

(j)  As  the  employer,  you  must  also  ask 
the  employee  whether  he  or  she  has 
tested  positive,  or  refused  to  test,  on  any 
pre-employment  drug  or  alcohol  test 
administered  by  an  employer  to  which 
the  employee  applied  for,  but  did  not 
obtain,  safety-sensitive  transportation 
work  covered  by  DOT  agency  drug  and 
alcohol  testing  rules  during  the  past  two 
years.  If  the  employee  admits  that  he  or 
she  had  a  positive  test  or  a  refusal  to 
test,  you  must  not  use  the  employee  to 
perform  safety-sensitive  functions  for 
you,  imtil  and  unless  the  employee 
docimients  successful  completion  of  the 
retum-to-duty  process  (see  paragraphs 
(b)(5)  and  (e)  of  this  section). 

Regulatory  Analyses  and  Notices 

The  Department  has  previously 
considered  all  of  49  CFR  Part  40  with 
respect  to  rulemaking  process 
requirements  (see  65  FR  79516-79518; 
December  19,  2000).  The  proposed  rule, 
analyses  concerning  it,  and  the 
comnrents  on  it  can  be  found  in  the 
Depa  tment's  docket  or  on  the 
Department's  Dockets  Management 
System  (DMS)  web  site.  The  address  for 
the  Dockets  office  and  the  DMS  web  site 
are  listed  imder  ADDRESSES  above.  This 
action  is  simply  a  response  to  an 
industry  request  for,  essentially,  the 
reopening  of  a  comment  period;  the 
Department  does  not  propose  to  take 
any  new  action  through  this  dociunent 
that  would  be  subject  to  statutory  or 
Executive  Order  requirements 
concerning  the  regulatory  process. 

Issued  this  11th  Day  of  June,  2001,  at 
Washington  DC. 
Kenneth  C  Edgell, 

Acting  Director,  Office  of  Drug  and  Alcohol 
Policy  and  Compliance. 
(FR  Doc.  01-15072  Filed  6-12-01;  10:41  am] 
nUJNG  CODE  4910-62-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AE92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of 
Nonessential  Experimental  Population 
Status  for  16  Freshwater  Mussels  and 
1  Freshwater  Snail  (Anttiony's 
Riversnail)  In  the  Free-Flowing  Reach 
of  the  Tennessee  River  tMlow  the 
Wilson  Dam,  Colbert  and  Lauderdale 
Counties,  AL 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  plan  to  reintroduce  16 
federally  listed  endangered  mussels — 
Alabama  lampmussel  [Lampsilis 
virescens),  birdwing  pearlymussel 
(Conradilla  caelata),  clubshell 
(Pleurobema  clava),  cracking  " 

pearlymussel  [Hemistena  lata), 
Cumberland  bean  (pearlymussel) 
{Villosa  trabalis),  Cumberlandian 
combshell  [Epioblasma  brevidens), 
Cumberland  monkeyface  pearlymussel 
[Quadrula  intermedia),  dromedary 
pearlymussel  (Dromus  dromas),  fine- 
rayed  pigtoe  (Fusconaia  cuneolus), 
oyster  mussel  [Epioblasma 
capsaefotmis),  catspaw  (purple  cat's 
paw  pearlymussel)  [Epioblasma 
obliquata  obliquata),  shiny  pigtoe 
(Fusconaia  cor),  tubercled  blossom 
(pearlymussel)  (Epioblasma  torulosa 
tomlosa),  tiugid  blossom  (pearlymussel) 
[Epioblasma  turgidula),  winged 
mapleleaf  (mussel)  (Quadrula  fragosa), 
and  yellow  blossom  (pearlymussel) 
(Epioblasma  florentina  florentina) — and 
1  federally  listed  endangered  aquatic 
snail,  AnUiony's  riversnail  (Atheamia 
anthonyi),  into  historical  habitat  in  the 
free-flowing  reach  of  the  Tennessee 
River.  The  geographic  boundaries  of  the 
nonessential  experimental  populations 
(NEPs)  extend  from  the  base  of  the 
Wilson  Dam  (River  Mile  259.4  (414.0 
kilometers))  to  the  backwaters  of  the 
Pickwick  Reservoir  (RM  246.0  (393.6 
km))  and  include  the  lower  5  RM  (8  km) 
of  all  tributaries  that  enter  the  Wilson 
Dam  tailwaters. 

These  reintroduced  populations  will 
be  classified  as  NEPs  under  section  10(j) 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  Based  on  the 
evaluation  of  species  experts,  none  of 
these  species  are  cuirrently  known  to 
exist  in  this  river  reach  or  its  tributaries. 

These  reintroductions  are  recovery 
actions  and  are  part  of  a  series  of 


reintroductions  and  other  recovery 
actions  that  the  Service,  Federal  and 
State  agencies,  and  other  partners  are 
considering  and  conducting  throughout 
the  species'  historical  ranges.  This  rule 
provides  a  plan  for  establishing  the 
NEPs  and  provides  for  limited  allowable 
legal  taking  of  the  aforementioned 
mollusks  within  the  defined  NEP  Area. 
DATES:  The  effective  date  of  this  rule  is 
July  16,  2001. 
ADDRESSES:  The  complete 
administrative  file  for  this  rule  is 
available  for  inspection,  by 
appointment,  during  normal  business 
hoiu-s  at  the  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  160  Zillicoa 
Street,  Asheville,  North  Carolina  28801. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  G.  Biggins  at  828/258-3939, 
Ext.  228;  facsimile  828/258-5330;  and  e- 
mail  richard_biggins@fws.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

1.  Legislative:  Congress  made 
significant  changes  to  the  Endangered 
Species  Act  of  1973  (Act),  as  amended, 
with  the  addition  of  section  10(j),  which 
provides  for  the  designation  of  specific 
reintroduced  populations  of  listed 
species  as  "experimental  populations." 
Previously,  we  had  authority  to 
reintroduce  populations  into 
imoccupied  portions  of  a  listed  species' 
historical  range  when  doing  so  would 
foster  the  conservation  and  recovery  of 
the  species.  However,  local  citizens 
often  opposed  these  reintroductions 
because  they  were  concerned  about  the 
placement  of  restrictions  and 
prohibitions  on  Federal  and  private 
activities.  Under  section  10(j),  the 
Secretary  of  Interior  can  designate 
reintroduced  populations  established 
outside  the  species'  current  range,  but 
within  its  historical  range,  as 
"experimental." 

IJnder  the  Act,  species  listed  as 
endangered  or  threatened  are  afforded 
protection  primarily  through  the 
prohibitions  of  section  9  and  the 
requirements  of  section  7.  Section  9  of 
the  Act  prohibits  the  take  of  a  listed 
species.  "Take"  is  defined  by  the  Act  as 
harass,  harm,  pursue,  himt,  shoot, 
woimd,  trap,  capture,  or  collect,  or 
attempt  to  engage  in  any  such  conduct. 
Section  7  of  the  Act  oudines  the 
procediuBS  for  Federal  interagency 
cooperation  to  conserve  federally  listed 
species  and  protect  designated  critical 
habitats.  It  mandates  all  Federal 
agencies  to  determine  how  to  use  their 
existing  authorities  to  further  the 
purposes  of  the  Act  to  aid  in  recovering 
listed  species.  It  also  states  that  Federal 
agencies  will,  in  consultation  with  the 
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Service,  insure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  Section  7  of 
the  Act  does  not  affect  activities 
undertaken  on  private  lands  imless  they 
are  authorized,  funded,  or  carried  out  by 
a  Federal  agency. 

Section  10(j)  is  designed  to  increase 
our  flexibility  in  managing  an 
experimental  population  by  allowing  us 
to  treat  the  population  as  threatened, 
regardless  of  the  species'  designation 
elsewhere  in  its  range.  Threatened 
designation  gives  us  more  discretion  in 
developing  and  implementing 
management  programs  and  special 
regulations  for  such  a  population  and 
allows  us  to  develop  any  regulations  we 
consider  necessary  to  provide  for  the 
conservation  of  a  threatened  species.  In 
situations  where  we  have  experimental 
populations,  most  of  the  section  9 
prohibitions  that  apply  to  threatened 
species  no  longer  apply,  and  the  special 
rule  contains  the  prohibitions  and 
exceptions  necessary  and  appropriate  to 
conserve  that  species.  Regulations  for 
NEP's  may  be  developed  to  be  more 
compatible  with  routine  human 
activities  in  the  reintroduction  area. 

Based  on  the  best  available 
information,  we  must  determine 
whether  experimental  populations  are 
"essential,"  or  "nonessential,"  to  the 
continued  existence  of  the  species.  An 
experimental  population  that  is 
essential  to  the  siuvival  of  the  species 
is  treated  as  a  threatened  species.  An 
experimental  population  that  is 
nonessential  to  the  survival  of  the 
species  is  also  treated  as  a  threatened 
species.  However,  for  section  7 
interagency  cooperation  purposes,  if  the 
NEP  is  located  outside  of  a  National 
Wildlife  Refuge  or  National  Park,  it  is 
treated  as  a  species  proposed  for  listing. 

For  the  purposes  of  section  7  of  the 
Act,  in  situations  where  there  is  a 
nonessential  experimental  population 
located  within  a  National  Wildlife 
Refuge  or  National  Park  (treated  as 
threatened),  section  7(a)(1)  and  the 
consultation  requirements  of  section 
7(a)(2)  of  the  Act  would  apply.  Section 
7(a)(1)  requires  all  Federal  agencies  to 
use  their  authorities  to  conserve  listed 
species.  Section  7(a)(2)  requires  that 
Federal  agencies  consult  with  the 
Service  before  authorizing,  funding,  or 
carrying  out  any  activity  that  would 
likely  jeopardize  the  continued 
existence  of  a  listed  species  or  adversely 
modify  its  critical  habitats.  When  NEPs 
are  located  outside  a  National  Wildlife 
Refuge  or  National  Park,  only  two 
provisions  of  section  7  would  apply; 


section  7(a)(1)  and  section  7(a)(4).  In 
these  instances,  NEPs  provide 
additional  flexibility  because  Federal 
agencies  are  not  required  to  consult 
with  us  under  section  7(a)(2).  Section 
7(a)(4)  requires  Federal  agencies  to 
informally  confer  with  the  Service  on 
actions  that  are  likely  to  jeopardize  the 
continued  existence  of  a  proposed 
species.  However,  since  we  determined 
that  the  NEP  is  not  essential  to  the 
continued  existence  of  the  species,  it  is 
very  unlikely  that  we  would  ever 
determine  jeopardy  for  a  project 
impacting  a  species  within  an  NEP. 

Individuals  used  to  establish  an 
experimental  population  may  come 
from  a  donor  population,  provided  their 
removal  is  not  likely  to  jeopardize  the 
continued  existence  of  the  species,  and 
appropriate  permits  are  issued  in 
accordance  with  our  regulations  (50 
CFR  17.22)  prior  to  their  removal. 

2.  Biological:  Muscle  Shoals 
(sometimes  referred  to  as  Mussel 
Shoals),  a  53  RM  (85-km)  reach  of  the 
Tennessee  River  in  Colbert  and 
Lauderdale  Counties,  Alabama,  once 
supported  the  world's  greatest 
assemblage  of  freshwater  mussels  (van 
der  Schalie  1939)  and  was  one  of  the 
finest  mussel  habitats  ever  known  (Isom 
1969).  Ortmann  (1924)  stated  that  no 
other  place  on  earth  could  compare  to 
this  shoal  with  respect  to  freshwater 
mussels.  This  river  reach  historically 
contained  nearly  80  percent  of  all  the 
mussel  taxa  known  from  the  entire 
Tennessee  River  system  (ca.  100  taxa) 
and  about  25  percent  of  the  total  North 
American  mussel  fauna  (ca.  300  taxa). 
Ortmann  (1925)  listed  69  mussel  species 
and  varieties  from  this  shoal  complex. 
Stansbery  (1964),  using  current 
nomenclatural  concepts,  excluding 
subspecies,  and  adding  a  species  not 
reported  by  Ortmann  (1925),  reported 
the  mussel  diversity  at  63  species.  A 
biologist  with  the  Alabama  Division  of 
Wildlife  and  Freshwater  Fisheries 
(ADWFF)  (J.  Gamer,  personal 
communication,  1997)  combined 
historic  distribution  records  (Ortmann 
1925,  van  der  Schalie  1939,  Scruggs 
1960,  Stansbery  1964,  Gooch  et  al.  1979) 
with  personal  observations  and  the 
observations  of  malacologists  (scientists 
who  study  mollusks)  familiar  with  the 
area  (P.  Yokley  and  T.  Richardson, 
University  of  North  Alaiiama,  and  S. 
Ahlstedt,  U.S.  Geological  Survey, 
personal  communication,  1997)  and 
found  that  a  total  of  78  mussel  taxa  had 
been  reported  from  Muscle  Shoals. 
Goodrich  (1931)  reported  that 
Anthony's  riversnail  also  occurred  at 
Muscle  Shoals.  However,  the  species  is 
no  longer  found  in  the  area  (Gamer, 
personal  communication,  1997). 


With  the  completion  of  Wilson  Dam 
(completed  in  1924),  Wheeler  Dam 
(completed  in  1936),  and  Pickwick  Dam 
(completed  in  1938),  about  41  RM  (66 
km)  of  shoal  habitat  were  impounded. 
Although  some  mussel  species  survived 
in  the  remaining  12  RM  (19  km)  of  shoal 
habitat  between  Wilson  Dam  and  the 
backwaters  of  Pickwick  Reservoir,  much 
of  the  diversity  and  abundance  of 
mussels  in  that  reach  began  to 
disappear.  Based  largely  on  a  1931 
survey  of  Muscle  Shoals,  van  der 
Schalie  (1939)  reported  the  resident 
mussel  feuna  at  40  species;  Stansbery 
(1964)  hsted  30  species  from  a  1963 
mussel  survey  of  remaining  shoal 
habitat;  and  Isom  (1969)  reported  that 
31  species  existed  on  the  shoal.  Gfumer 
(personal  communication,  1997) 
reviewed  current  and  recent  historical 
records  (last  20  years)  and  concluded 
that  possibly  as  many  as  44  mussel 
species,  including  6  federally  listed 
mussels — fanshell  (Cyprogenia  stegaria], 
orange-foot  pimple  back  pearlymussel 
(Plethobasus  cooperianus),  pink  mucket 
(Lampsilis  abrupta),  ring  pink  (Obovaria 
retusa),  rough  pigtoe  [Pleurobema 
plenum),  and  white  wartyback 
(pearlymussel)  [Plethobasus 
cicatricosus) — are  known,  or  presumed 
to  still  exist  in  the  free-flowing  riverine 
habitat  below  Wilson  Dam.  Because 
these  six  listed  mollusks  exist,  or  are  * 
believed  to  still  exist  in  this  river  reach, 
they  are  not  included  in  this 
reintroduction  effort.  However,  these 
populations  could  be  augmented  with 
artificially  propagated  juveniles.  They 
will  retain  their  endangered  status  and 
associated  protections.  Based  on  a 
review  of  the  most  recent  records,  it  is 
presumed  that  34  mussel  species, 
including  16  federally  listed  mussels 
and  the  Anthony's  riversnail,  have  been 
extirpated  from  the  Muscle  Shoals 
complex  (Gamer,  personal 
communication,  1997). 

Although  many  aquatic  mollusks  have 
been  lost  from  Muscle  Shoals,  habitat 
quality  has  been  improving  in  the 
remaining  shoal  habitat  in  recent  years. 
The  Tennessee  Valley  Authority  (TVA) 
(1993),  reporting  on  their  Clean  Water 
Initiative,  rated  macroinvertebrates 
below  Wilson  Dam  as  excellent.  The 
Reservoir  Fish  Assemblage  Index,  a 
measure  the  TVA  uses  to  rate  the  health 
of  the  fish  founa  at  sites  throughout  the 
Tennessee  River  valley,  was  rated  as 
good  in  the  Wilson  Dam  tailwaters 
during  1993, 1994,  and  1996;  no  figiue 
was  given  for  1995  (E.  Scott,  TVA. 
personal  communication,  1997). 
Additionally,  the  ADWFF  Director,  in  a 
December  9,  1996,  letter  to  us,  points  to 
the  improving  water  quality  and  the 
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improved  health  of  mussel  and  snail 
populations  below  Wilson  Dam  and 
other  TVA  dams  on  the  Tennessee  River 
in  Alabama. 

The  Tennessee  River  from  about  1.4 
RM  (2.2  km)  below  Wilson  Dam  to  the 
backwaters  of  Pickwick  Reservoir  (about 
12  RM  (19  km))  now  appears  suitable  for 
a  mollusk  reintroduction  effort  for 
several  reasons:  (1)  habitat  quality  in  tJie 
Wilson  Dam  tailwaters  has  improved; 
(2)  existing  aquatic  mollusk  populations 
have  responded  positively  to  the 
improved  habitat  quality:  (3)  Muscle 
Shoals  historically  contained  a  rich 
mollusk  fauna,  and  some  of  the  shoal 
habitat  that  once  supported  this  fauna 
still  remains;  and  (4)  the 
reestablishment  of  listed  mollusks  to 
historic  habitat  is  identiHed  as  a  high- 
priority  task  in  listed  aquatic  mollusk 
recovery  plans. 

3.  flecoven'  Efforts:  The  Alabama 
lampmussel  (Lampsilis  virescens)  (Lea 
1858),  a  Tennessee  River  system 
endemic,  was  listed  as  an  endangered 
species  on  June  14. 1976  (41  FR  24064). 
We  completed  a  recovery  plan  for  this 
species  in  July  1985  (Service  1985a). 
The  Alabama  lampmussel  was 
historically  known  from  seven  rivers  in 
the  Tennessee  River  system  (Ortmann 
1918,  Bogan  and  Parmalee  1983,  Service 
1985a).  The  species  was  last  collected  at 
Muscle  Shoals  prior  to  1925  (Ortmann 
1925)  and  is  presumed  to  be  extirpated 
from  the  shoal.  Currently,  the  species  is 
known  to  siuvive  only  in  the  upper 
Paint  Rock  River  system.  Jackson 
County.  Alabama  (Service  1985a).  The 
delisting  objectives  Ln  the  recovery  plan 
call  for:  (1)  restoring  the  viability  of  the 
population  in  the  Paint  Rock  River  and 
its  tributaries;  (2)  reestablishing  or 
discovering  viable  populations  in  two 
additional  rivers;  and  (3)  ensuring  there 
are  no  foreseeable  threats  to  the 
continued  existence  of  any  of  the 
populations.  No  downlisting 
(reclassification  from  endangered  to 
threatened)  criteria  are  provided  in  the 
recovery  plan. 

The  birdwing  pearlymussel 
(Conradilla  caelata)  (Conrad  1834)  was 
listed  as  an  endangered  species  on  June 
14,  1976  (41  FR  24064).  We  finalized  a 
recovery  plan  for  the  species  in  July 
1984  (Service  1984c).  This  species  was 
originally  known  from  11  rivers  in  the 
Tennessee  River  system,  and  one  record 
exists  from  an  unknown  location  in  the 
Cumberland  River.  The  species  was  last 
collected  from  Muscle  Shoals  prior  to 
1925  (Ortmann  1925)  and  is  presumed 
to  be  extirpated  from  the  shoal.  It 
currently  siuTnves  in  the  Clinch  and 
Powell  Rivers  in  Tennessee  and  Virginia 
and  in  the  Duck  and  Elk  Rivers  in 
Tennessee  (Service  1984c).  The 


delisting  objectives  presented  in  the 
recovery  plan  call  for:  (1)  Restoring  the 
viability  of  the  populations  in  the 
Clinch  and  Powell  Rivers;  (2) 
reestablishing  or  discovering  viable 
populations  in  three  additional  rivers 
(only  two  rivers  if  Columbia  Dam  on  the 
Duck  River  is  not  built);  (3)  ensuring 
there  are  no  foreseeable  threats  to  the 
continued  existence  of  any  of  the 
populations;  and  (4)  noticeable 
improvements  in  coal-related  problems 
and  substrate  quality  in  the  Powell 
River  and  no  increase  in  coal-related 
sedimentation  in  the  Clinch  River.  No 
downlisting  criteria  are  given  in  the 
recovery  plan. 

The  cluoshell  {Pleurobema  clava) 
(Lamarck  1819)  was  listed  as  an 
endangered  species  on  January  22, 1993 
(58  FR  5642).  We  finalized  a  recovery 
plan  for  the  species  in  September  1993 
(Service  1993a).  This  widespread 
species  occurred  in  the  Ohio  River  and 
Lake  Erie  basins  but  now  survives  in 
only  a  few  small  and  isolated 
populations  in  both  basins  (Service 
1993a).  It  was  last  found  at  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presumed  no  longer  to  survive  in 
this  river  reach.  The  downlisting 
objectives  in  the  recovery  plan  call  for 
the  establishment  of  10  viable 
populations  and  ensuring  there  are  no 
foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations.  The 
delisting  objectives  call  for:  (1)  The 
establishment  of  10  viable  populations; 
(2)  populations  to  be  large  enough  to 
survive  a  single  adverse  ecological 
event;  and  (3)  ensuring  that  there  are  no 
foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations. 

The  cracking  pearlymussel 
[Hemistena  lata)  (Rafinesque  1820)  was 
listed  as  an  endangered  species  on 
September  28,  1989  (54  FR  39853).  We 
finalized  a  recovery  plan  for  the  species 
in  July  1991  (Service  1991).  This 
widespread  species  historically 
occurred  in  the  Ohio,  Cumberland,  and 
Tennessee  River  systems  (Bogan  and 
Parmalee  1983,  Service  1991).  It  has 
been  extirpated  throughout  much  of  its 
range.  It  was  last  collected  at  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presumed  no  longer  to  survive  in 
this  river  reach.  It  is  presently  known  to 
survive  at  only  a  few  shoals  in  the 
Clinch  and  Powell  Rivers  in  Tennessee 
and  Virginia  (Bogan  and  Parmalee  1983, 
Neves  1991).  This  species  possibly 
survives  in  the  Green  River,  Kentucky, 
and  below  Pickwick  Reservoir  in  the 
Tennessee  River,  Tennessee  (Service 
1991).  The  downlisting  objectives  in  the 
recovery  plan  call  for  the  establishment 
of  five  viable  populations  and  ensuring 
that  there  are  no  foreseeable  threats  to 


the  continued  existence  of  any  of  the 
populations.  The  delisting  objectives 
call  for  the  establishment  of  eight  viable 
populations. 

The  Cumberland  bean  (pearlymussel) 
{Villosa  trabalis]  (Conrad  1834)  was 
listed  as  an  endangered  species  on  June 
14,  1976  (41  FR  24064).  A  recovery  plan 
for  the  species  was  approved  August  22, 
1984  (Service  1984d).  This  species  was 
historically  known  from  10  river 
systems  in  the  Cumberland  and 
Tennessee  river  basins  (Service  1984d). 
It  was  last  collected  at  Muscle  Shoals, 
which  may  represent  its  type  locality, 
prior  to  1925  (Ortmann  1925)  and  is 
presumed  to  be  extirpated  from  the 
shoal.  The  Cumberland  bean  currently 
survives  only  in  the  Hiwassee  River  in 
Tennessee  and  in  Buck  Creek,  the  Little 
South  Fork  of  the  Cumberland  River, 
and  the  Rockcastle  River  system  in 
Kentucky  (Service  1984d).  The  delisting 
objectives  in  the  recovery  plan  call  for: 
(1)  Restoring  the  viability  of  its 
populations  in  Buck  Creek,  the 
Rockcastle  River,  and  the  Little  South 
Fork  River  in  Kentucky;  (2) 
reestablishing  or  discovering  viable 
populations  in  two  additional  rivers; 
and  (3)  ensiuing  that  there  are  no 
foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations.  No 
downlisting  criteria  are  given  in  the 
recovery  plan. 

The  Cumberlandian  combshell 
(Epioblasma  brevidens)  (Lea  1831)  was 
listed  as  an  endangered  species  on 
January  10, 1997  (62  FR  1647).  This 
mussel  was  historically  distributed 
throughout  much  of  the  Cumberlandian 
Region  of  the  Tennessee  and 
Cumberland  River  drainages  in 
Alabama.  Kentucky,  Tennessee,  and 
Virginia  (Gordon  1991).  Currently,  only 
small  populations  survive  in  a  few  river 
reaches  in  both  river  systems  (Gordon 
1991).  The  species  was  last  collected 
from  Muscle  Shoals  prior  to  1925 
(Ortmann  1925)  and  is  presumed  to  be 
extirpated  from  the  shoal.  Although 
there  is  no  recovery  plan  for  the 
Cumberlandian  combshell,  we 
developed  a  recovery  outline,  which 
briefly  enumerates  anticipated  recovery 
actions,  prior  to  publishing  the  final 
listing  decision.  The  recovery  outline 
identifies  reintroduction  into  historic 
habitat  as  a  method  that  would  likely  be 
needed  to  recover  the  species. 

.  The  Cumberland  monkeyface 
pearlymussel  {Quadrula  intermedia) 
(Conrad  1836)  was  listed  as  an 
endangered  species  on  June  14.  1976  (41 
FR  24064).  We  completed  a  recovery 
plan  for  the  species  in  July  1984 
(Service  1984a).  This  species  was 
historically  known  from  11  rivers  in  the 
Tennessee  River  system  (Service  1984a). 
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It  was  last  collected  frt>m  Muscle  Shoals 
around  1900  by  R.  E.  Call  and  A.  A. 
Hinkley  (Ortmann  1925)  and  is 
presumed  to  be  extirpated  from  the 
shoal.  Currently,  the  species  survives 
only  at  a  few  shoals  in  the  Powell  River, 
Tennessee  and  Virginia,  and  the  Elk  and 
Duck  Rivers,  Tennessee  (Service  1984a). 
The  delisting  objectives  presented  in  the 
recovery  plan  call  for:  (1)  Restoring  the 
viability  of  the  populations  in  the 
Powell  and  Elk  Rivers;  (2)  reestablishing 
or  discovering  viable  populations  in  two 
additional  rivers;  and  (3)  ensuring  that 
there  are  no  foreseeable  threats  to  the 
continued  existence  of  any  of  the 
populations.  No  downlisting  criteria  are 
given  in  the  recovery  plan. 

The  dromedary  pearlymussel  [Dromus 
dromas)  (Lea  1845)  was  listed  as  an 
endangered  species  on  June  14, 1976  (41 
FR  24064).  We  completed  a  recovery 
plan  for  the  species  in  July  1964 
(Service  1984b).  This  species  was 
historically  widespread  in  the 
Ciunberland  and  Tennessee  River 
systems  (Bogan  and  Parmalee  1983).  It 
was  last  collected  at  Muscle  Shoals 
prior  to  1931  (van  der  Schalie  1939)  and 
is  presumed  to  be  extirpated  from  the 
shoal.  The  species  survives  at  a  few 
shoals  in  the  Powell  and  Clinch  Rivers, 
Tennessee  and  Virginia,  and  possibly  in 
the  Cumberland  River,  Tennessee 
(Service  1983b,  Neves  1991).  The 
delisting  objectives  in  the  recovery  plan 
call  for.  (1)  Restoring  the  viability  of  the 
populations  in  the  Clinch  and  Powell 
Rivers;  (2)  reestablishing  viable 
populations  in  three  additional  rivers; 
and  (3)  ensuring  there  are  no  foreseeable 
threats  to  the  continued  existence  of  any 
of  the  populations.  No  downlisting 
criteria  are  provided  in  the  recovery 
plan. 

The  fine-rayed  pigtoe  [Fusconaia 
cuneolus)  (Lea  1840)  was  listed  as  an 
endangered  species  on  June  14, 1976  (41 
FR  24064).  A  recovery  plan  for  the 
species  was  approved  in  September 
1984  (Service  1984e).  This  species  was 
historically  known  from  15  Tennessee 
River  tributaries  and  is  ciurently  known 
from  7  rivers  (Service  1984e).  The 
species  was  last  collected  from  Muscle 
Shoals  prior  to  1925  (Ortmann  1925) 
and  is  presumed  to  be  extirpated  from 
the  shoal.  The  delisting  objectives  call 
for:  (1)  Restoring  the  viability  of  the 
populations  in  the  Clinch,  Powell,  and 
North  Fork  Holston  Rivers  and  in  the 
Little  River  and  Copper  Creek  (Clinch 
River  tributaries);  (2)  reestablishing  or 
discovering  one  additional  viable 
population;  and  (3)  ensuring  there  are 
no  foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations.  No 
downlisting  criteria  are  given. 


The  oyster  mussel  [Epioblasma 
capsaeformis)  (Lea  1834)  was  listed  as 
an  endangered  species  on  January  10, 
1997  (62  FR  1647).  This  mussel  was 
historically  distributed  throughout 
much  of  the  Cumberlandian  Region  of 
the  Tennessee  and  Cumberland  River 
drainages  (Gordon  1991).  Currently, 
only  small  populations  siuvive  in  a  few 
river  reaches  in  both  river  systems 
(Gordon  1991).  The  species  was  last 
collected  from  Muscle  Shoals  prior  to 
1925  (Ortmann  1925)  and  is  presumed 
to  be  extirpated  from  the  shoal. 
Although  there  is  currently  no  recovery 
plan  for  the  oyster  mussel,  we 
developed  a  recovery  outline,  which 
briefly  enumerates  anticipated  recovery 
actions,  prior  to  publishing  the  final 
listing  decision.  The  recovery  outline 
identified  reintroduction  into  historic 
habitat  as  a  method  that  would  likely  be 
needed  to  recover  the  species. 

The  Catspaw  (purple  cat's  paw 
pearlymussel)  [Epioblasma  obliquata 
obliquata)  (Rafinesque  1820)  was  listed 
as  an  endangered  species  on  July  10, 
1990  (55  FR  28210).  We  finalized  a 
recovery  plan  for  the  species  in  March 
1992  (Service  1992).  This  once- 
widespread  species  historically 
occurred  in  the  larger  rivers  of  the  Ohio 
River  system  (Service  1992).  The  species 
is  currently  known  from  two  apparently 
nonreproducing  populations  (the  Green 
River  in  Kentucky  and  the  Cumberland 
River  in  Tennessee)  and  one 
reproducing  population  in  Killbuck 
Creek,  Muskingum  River  system,  Ohio. 
It  was  last  collected  at  Muscle  Shoals  by 
A.  E.  Ortmann  sometime  prior  to  1925 
(Ortmann  1925)  and  is  presumed  no 
longer  to  survive  in  this  river  reach.  The 
downlisting  objectives  in  the  recovery 
plan  call  for:  (1)  The  establishment  of 
four  viable  populations;  (2) 
establishment  of  two  naturally  produced 
year  classes  in  each  of  the  four 
populations;  (3)  completion  of 
biological  studies  on  the  species;  and  (4) 
increasing  the  population  density  and/ 
or  length  of  the  river  inhabited.  The 
delisting  objectives  call  for  the 
establishment  of  six  viable  populations 
in  addition  to  criteria  (2)  through  (4) 
above. 

The  shiny  pigtoe  [Fusconaia  cor) 
(Conrad  1834)  was  listed  as  an 
endangered  species  on  June  14, 1976  (41 
FR  24064).  We  completed  a  recovery 
plan  for  the  species  in  July  1984 
(Service  1984f).  This  species  was 
historically  known  from  the  Tennessee 
River  and  10  of  its  tributaries.  It  is 
currently  known  from  five  river 
systems — the  Clinch,  Powell,  North 
Fork  Holston,  Elk,  and  Paint  Rock 
(Service  1984f}.  The  species  was  last 
collected  at  Muscle  Shoals  prior  to  1925 


(Ortmann  1925)  and  is  presumed  to  be 
extirpated  from  the  shoal.  The  delisting 
objectives  call  for:  (1)  Restoring  the 
viability  of  the  populations  in  the 
Clinch,  Powell,  North  Fork  Holston.  and 
Paint  Rock  Rivers;  (2)  reestablishing  or 
discovering  one  additional  viable 
population;  and  (3)  ensuring  there  are 
no  foreseeable  threats  to  the  continued 
existence  of  any  of  the  populations.  No 
downlisting  criteria  are  provided  in  the 
recovery  plan. 

The  tubercled  blossom  (pearlymussel) 
[Epioblasma  torulosa  tonilosa) 
(Rafinesque  1820)  was  listed  as  an 
endangered  species  on  June  14. 1976  (41 
FR  24064).  We  completed  a  recovery 
plan  for  the  species  in  January  1985 
(Service  1985b).  This  species  was 
historically  known  from  nine  rivers  in 
the  Ohio  River  system  (Service  1985b). 
The  species  was  last  collected  at  Muscle 
Shoals  around  1900  by  A.  A.  Hinkley 
(Ortmann  1925);  it  has  not  been 
collected  anywhere  since  1969 
(Stansbery  1976,  Service  1985b). 
However,  we  continue  our  efforts  to 
determine  whether  any  extant 
populations  occur,  thus,  the  species  is 
included  in  this  NEP  rule.  If  the  species 
is  found  and  can  be  propagated,  the  area 
below  Wilson  Dam  could  be  considered 
for  a  reintroduction  effort  without  going 
through  a  separate  NEP  rulemaking.  No 
downlisting  or  delisting  criteria  are 
presented  in  the  recovery  plan. 
However,  the  plan  does  call  for  recovery 
efforts  to  be  reevaluated  if  the  species  is 
found. 

The  turgid  blossom  (pearlymussel) 
[Epioblasma  turgidula)  (Lea  1858)  was 
listed  as  an  endangered  species  on  June 
14,  1976  (41  FR  24064).  A  recovery  plan 
for  the  species  was  completed  in 
January  1985  (Service  1985b).  This 
widespread  species  was  historically 
known  from  12  rivers  in  Arkansas, 
Missouri,  Tennessee,  and  Alabama 
(Service  1985b).  The  species  was  last 
collected  at  Muscle  Shoals  (its  type 
locality,  along  with  the  Cumberland 
River  in  Tennessee)  prior  to  1925 
(Ortmann  1925);  it  has  not  been 
collected  anywhere  since  the  early 
1960s  (Stansbery  1971,  Service  1985b). 
However,  we  continue  our  efforts  to 
determine  whether  any  extant 
populations  occiu-;  thus,  the  species  is 
therefore  included  in  this  NEP  rule.  U 
the  species  is  found  and  can  be 
propagated,  the  area  below  Wilson  Dam 
could  be  considered  for  a  reintroduction 
effort  without  going  through  a  separate 
NEP  rulemaking.  No  downlisting  or 
delisting  criteria  are  presented  in  the 
recovery  plan.  However,  the  plan  does 
call  for  recovery  efforts  to  be 
reevaluated  if  the  species  is  found. 
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The  winged  mapleleaf  (mussel) 
(Quadrula  fragosa)  (Conrad  1835)  was 
listed  as  an  endangered  species  on  June 
20.  1991  (56  FR  28349).  We  completed 
the  final  recovery  plan  for  the  species  in 
June  1997  (Service  1997a).  This  species 
was  historically  reported  firom  34  rivers 
in  12  States  in  the  Mississippi  River 
drainage  (Service  1997a).  It  is  now 
believed  to  be  extirpated  from  all  but 
one  remnant  population  in  the  St.  Croix 
River  between  Minnesota  and 
Wisconsin.  The  species  was  recorded  in 
the  Tennessee  River.  Mussel  Shoals, 
Alabama  by  Ortmann  (1924).  The 
downlisting  objectives  in  the  recovery 
plan  call  for:  (1)  The  existence  of  three 
distinct  viable  populations  in  at  least 
two  tributaries  of  the  Mississippi  River 
basin  and  (2)  the  long-term  protection  of 
all  three  populations.  Delisting 
objectives  call  for:  (1)  The  existence  of 
five  distinct  viable  populations  and  (2) 
the  long-term  protection  of  all  five 
populations. 

The  yellow  blossom  (pearlymussel) 
[Epioblasma  florentina  florentina)  (Lea 
1857)  was  listed  as  an  endangered 
species  on  June  14, 1976  (41  FR  24064). 
We  completed  a  recovery  plan  for  the 
species  in  January  1985  (Service  1985b). 
This  species  was  historically  known 
from  13  rivers  in  the  Cumberland  and 
Tennessee  River  systems  (Service 
1985b).  The  species  was  last  collected  at 
Muscle  Shoals,  its  type  locality,  piior  to 
1925  (Ortmann  1925);  it  has  not  been 
collected  anywhere  in  over  50  years 
(Stansbery  1971,  Service  1985b). 
However,  we  continue  our  efforts  to 
determine  whether  any  extant 
populations  occur;  thus,  the  species  is 
included  in  this  NEP  rule.  If  the  S{)ecies 
is  found  and  can  be  propagated,  the  area 
below  Wilson  Dam  could  be  considered 
for  a  reintroduction  effort  without  going 
through  a  separate  NEP  rulemaking.  No 
downlisting  or  delisting  criteria  are 
presented  in  the  recovery  plan; 
however,  it  does  call  for  the  recovery 
efforts  to  be  reevaluated  if  the  s{)ecies  is 
found. 

Anthony's  riversnail  (Atheamia 
anthonyi)  was  listed  as  an  endangered 
species  on  April  15,  1994  (59  FR  17994). 
We  completed  the  final  recovery  plan 
for  the  species  in  August  1997  (Service 
1997b).  This  snail  was  historically 
foimd  in  the  Tennessee  River  and  the 
lower  reaches  of  some  of  its  tributaries 
from  Muscle  Shoals,  Colbert  and 
Lauderdale  Counties,  Alabama, 
upstream  to  the  Clinch  and  Nolichucky 
Rivers,  Tennessee  (Bogan  and  Parmalee 
1983).  Currently,  two  populations  are 
known  to  survive — one  in  Limestone 
Creek,  Limestone  County,  Alabama,  and 
one  in  the  Tennessee  River  and  the 
lower  portion  of  the  Sequatchie  River  (a 


tributary  to  this  reach  of  the  Tennessee 
River),  Marion  County,  Teimessee,  and 
Jackson  County,  Alabama  (Service 
1997b).  It  is  apparently  extirpated  from 
Muscle  Shoals  (Gamer,  personal 
communication,  1997).  The  downlisting 
objectives  in  the  recovery  plan  call  for: 
(1)  The  establishment  of  four  viable 
populations;  (2)  establishment  of  two 
naturally  produced  year  classes  in  each 
of  the  four  populations;  (3)  completion 
of  biological  studies  on  the  species;  (4) 
documentation  of  noticeable 
improvements  in  water  and  substratum 
quality  where  habitat  is  degraded;  (5) 
protection  of  each  of  the  populations 
from  present  and  foreseeable  threats; 
and  (6)  maintaining  all  four  populations 
as  stable  or  increasing  over  a  10-year 
period.  The  delisting  objectives  call  for 
the  establishment  of  six  viable 
populations  in  addition  to  criteria  (2) 
through  (5)  above  and  for  maintaining 
six  populations  as  stable  or  increasing 
over  a  15-year  period. 

The  recovery  objectives  in  the 
recovery  plans  and  recovery  outlines  for 
the  aforementioned  species  generally 
agree  that,  to  reach  recovery:  (1)  Existing 
populations  should  be  restored  to  viable 
levels;  (2)  the  species  should  be 
protected  bom  threats  to  their 
continued  existence;  and  (3)  viable 
populations  should  be  reestablished  in 
historic  habitat.  The  number  of  secure, 
viable  populations  (existing  and 
restored)  needed  to  achieve  recovery 
varies  frtim  species  to  species, 
depending  on  the  extent  of  the  species' 
former  range  (i.e.,  species  that  were 
once  widespread  require  a  greater 
number  of  populations  for  recovery  than 
species  that  were  historically  more 
restricted  in  distribution).  However,  the 
reestablishment  of  historic  populations 
is  a  critical  component  to  the  recovery 
of  all  these  species. 

4.  Reintroduction  Site:  In  1996,  the 
Director  of  the  ADWFF  indicated  that, 
due  to  recent  improvements  in  water 
quality,  mollusk  populations  below 
Gimtersville,  Wheeler,  and  Wilson 
Dams  were  in  excellent  condition.  He 
indicated  that,  although  several  species 
have  been  extirpated  from  these  areas  in 
the  past,  both  mussels  and  snails  which 
now  occur  there  are  abundant  and  a 
healthy  range  of  size  classes  are  present. 

Based  on  the  improving  status  of 
mollusks  in  these  river  reaches  and  the 
fact  that  recent  advances  in  mussel 
culture  techniques  will  likely  lead  to  the 
availabiUty  of  endangered  juvenile 
mussels  for  release,  the  ADWFF  Director 
requested  that  we  consider  designating 
NEP  status  for  the  reintroduction  of 
federally  listed  mussel  and  snail  species 
that  historically  existed  in  the  riverine 
habitat  below  these  dams. 


A  Service  biologist  met  with 
representatives  of  the  ADWFF  in 
January  1997  to  discuss  the  possibility 
of  designating  NEP  status  for  the 
reintroduction  of  federally  listed 
mollusks  into  the  tailwaters  of 
Guntersville,  Wheeler,  and  Wilson 
Dams.  The  consensus  at  that  meeting 
was  that:  (1)  The  tailwaters  of  Wilson 
Dam  (the  remains  of  Muscle  Shoals) 
provided  the  best  opportxmity  for 
successfully  reestablishing  federally 
listed  mollusks  and  (2)  the  tailwaters  of 
Guntersville  and  Wheeler  Dams  should 
be  considered  for  mollusk 
reintroductions  at  a  later  time. 

We  will  reintroduce  populations  of  16 
mussels — Alabama  lampmussel, 
birdwing  pearlymussel,  clubshell, 
cracking  pearlymussel,  Cumberland 
bean  (pearlymussel),  Cumberlandian 
combshell,  Cumberland  monkeyface 
pearlymussel,  dromedary  pearlymussel, 
fine-rayed  pigtoe,  oyster  mussel, 
catspaw  (purple  cat's  paw 
pearlymussel),  shiny  pigtoe,  tubercled 
blossom  (pearlymussel).  turgid  blossom 
(pearlymussel),  winged  mapleleaf 
(mussel),  and  yellow  blossom 
(pearlymussel) — and  1  freshwater  snail, 
Anthony's  riversnail,  into  the  historical 
habitat  of  the  free- flowing  reach  of  the 
Tennessee  River  from  about  RM  258.0 
(412.8  km)  (1.4  RM  (2.2  km))  below 
Wilson  Dam  downstream  to  about  RM 
248.0  (396.8  km)  (2  miles  [3.2  km]) 
above  the  backwaters  of  Pickwick 
Reservoir  in  Colbert  and  Lauderdale 
Coimties,  Alabama.  None  of  these 
species  is  known  to  currently  exist  in 
this  river  reach  or  in  tributaries  to  this 
reach. 

5.  Reintroduction  Procedures:  The 
date  the  mollusks  will  be  reintroduced, 
the  number  of  individuals  to  be 
released,  and  the  exact  locations  of  the 
releases  within  the  NEP  Area  cannot  be 
determined  at  this  time.  Individual 
endangered  mussels  that  will  be  used 
for  these  reintroductions  will  be 
primarily  artificially  propagated 
juveniles.  However,  it  is  possible  that 
wild  adult  stock  of  some  mussels  could 
also  be  released  into  the  area. 

Mussel  propagation  and  juvenile 
rearing  technology  are  currently  being 
developed,  and  juvenile  endangered 
mussels  of  some  species  could  be 
available  for  reintroduction  next  year. 
The  parent  stock  for  juvenile  mussels 
that  will  be  used  for  the  reintroductions 
will  come  from  existing  wild 
populations,  and  in  most  cases,  they 
will  be  returned  live  to  that  wild 
population.  Under  some  circumstances, 
adult  endangered  mussels  could  be 
permanently  relocated  to  propagation 
facilities  or  could  be  moved  directly 
into  the  NEP  Area.  Anthony's 
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riversnails  will  be  collected  &t)m  a  large 
naturally  reproducing  population 
located  in  the  Tennessee  River,  Jackson 
County,  Alabama,  and  Marion  County, 
Tennessee,  and  relocated  directly  into 
the  NEP. 

The  permanent  removal  of  adults 
from  the  wild  for  their  use  in 
reintroduction  efforts  could  occiu-  when 
one  or  more  of  the  following  conditions 
exist:  (1)  Sufficient  adult  endangered 
mollusks  are  available  within  a  donor 
population  to  sustain  the  loss  without 
jeopardizing  the  species;  (2)  the  species 
must  be  removed  from  an  area  because 
of  an  imminent  threat  that  is  likely  to 
eliminate  the  population  or  specific 
individuals  present  in  an  area;  or  (3) 
when  the  population  is  not  reproducing. 
An  enhancement  of  propagation  or 
survival  permit  under  section  10 
(a)(1)(A)  of  the  Act  will  be  issued  before 
any  take  occurs,  and  we  will  coordinate 
these  actions  with  the  Service's 
appropriate  lead  regions  and  State 
natural  resources  agencies. 

Status  of  Reintroduced  Popuiations 

We  determine  that  these  reintroduced 
mussel  populations  are  not  essential  to 
the  continued  existence  of  the  species. 
Therefore,  we  believe  it  is  appropriate  to 
designate  these  populations  as 
nonessential  in  accordance  with  section 
10(j)  of  the  Act.  We  will  ensure,  through 
our  section  10  permit  authority  and  the 
section  7  consultation  process,  that  the 
use  of  animals  from  any  donor 
population  for  these  reintroductions  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species.  Therefore,  if 
any  of  the  reintroduced  populations 
become  established  and  are 
subsequently  lost,  it  would  not  reduce 
the  likelihood  of  the  species'  siuvival  in 
the  wild  or  jeopardize  its  continued 
existence.  In  fact,  the  anticipated 
success  of  these  reintroductions  will 
enhance  the  conservation  and  recovery 
potential  of  these  species  by  extending 
their  present  ranges  into  currently 
unoccupied  historic  habitat. 

Location  of  Reintroduced  Population 

The  NEP  Area,  which  encompasses  all 
the  sites  for  the  planned 
reintroductions,  will  be  located  in  the 
free-flowing  reach  of  the  Tennessee 
River  between  Wilson  Dam  and  the 
backwaters  of  Pickwick  Reservoir, 
Colbert  and  Lauderdale  Counties, 
Alabama.  The  NEP  Area  is  totally 
isolated  from  existing  populations  of 
these  species  by  large  reservoirs,  and 
none  of  these  mollusks  are  known  to 
occur  in  reservoir  habitat.  These 
reservoirs  will  act  as  barriers  to  the 
expansion  of  these  species  upstream  or 
downstream  in  the  main  stem  of  the 


Tennessee  River  and  ensure  that  these 
NEPs  remain  geographically  isolated 
and  easily  distinguishable  from  existing 
wild  populations. 

Management 

We  do  not  believe  these 
reintroductions  will  conflict  with 
existing  or  proposed  human  activities  or 
hinder  public  use  of  the  NEP  Area. 
Experimental  population  special  rules 
contain  all  the  prohibitions  and 
exceptions  regarding  the  taking  of 
individual  animals.  These  special  rules 
are  more  compatible  with  routine 
human  activities  in  the  reintroduction 
area. 

If  any  of  the  reintroduced  endangered 
mollusks  move  beyond  the  current 
boundaries  of  this  NEP  Area,  the 
animals  will  be  presiuned  to  have  come 
from  the  NEP  Area.  In  that  case,  the  rule 
will  be  amended  and  the  boundaries  of 
the  NEP  Area  will  be  enlarged  to 
include  the  entire  range  of  the  expanded 
population. 

Previous  Federal  Actions 

On  June  18, 1997,  we  mailed  letters  to 
54  potentially  affected  congressional 
offices,  Federal  and  State  agencies,  local 
governments,  and  interested  parties  to 
notify  them  that  we  were  considering 
proposing  NEP  status  for  17  moUusl^. 
We  received  six  written  responses.  The 
majority  of  these  comments  were  very 
supportive  of  the  potential 
reintroduction  efforts,  and  few  concerns 
were  raised. 

On  May  27,  1999,  we  published  the 
proposed  rule  in  the  Federal  Register 
(64  FR  28779)  to  designate  NEP  status, 
under  section  10(j)  of  the  Act,  for  the 
reintroduction  of  the  aforementioned  16 
mussels  and  1  snail  into  the  Tennessee 
River  below  Wilson  Dam  in  Alabama. 
Additionally,  we  announced  this 
proposal  in  faxes  dated  May  26,  1999, 
in  letters  dated  May  27,  1999,  and  in  a 
legal  notice  published  in  the  Times 
Daily,  Florence,  Alabama,  on  June  12, 
1999.  Those  dociunents  notified  affected 
congressional  offices,  the  Governor  of 
Alabanxa,  Federal  and  State  agencies, 
local  governments,  scientific 
organizations,  and  interested  parties  of 
the  proposed  action,  and  requested 
comments  and  information  that  might  -^ 
contribute  to  the  development  of  a  final 
determination. 

Sununary  of  Comments  and 
Recommendations 

In  the  May  27, 1999,  proposed  rule 
(64  FR  28779),  we  opened  a  60-day 
public  comment  period.  We  received 
two  responses.  These  comments  did  not 
result  in  any  changes  to  the  final  rule. 


Key  issues  raised  in  the  comments  are 
presented  below. 

Issue  1 :  Concerns  were  raised  that  a 
project  by  the  Shoal  Economic 
Development  Authority  (SEDA)  along 
the  Tennessee  River,  below  the  Colbert 
Steam  Plant  in  Colbert  County. 
Alabama,  might  be  impacted  by  the  NEP 
designation. 

Our  Response:  Because  of  the 
regulatory  flexibility  provided  through  a 
NEP  designation  and  the  fact  that  the 
project  is  downstream  of  the  NEP  Area, 
we  do  not  believe  the  reintroductions 
will  have  any  effect  on  SEDA's  project. 
The  SEDA  project,  which  starts  at  about 
RM  244  (390.4-km).  is  approximately  2 
miles  (3.2  km)  below  the  downstream 
extent  of  the  NEP  Area  (RM  246  (393.6 
km])  and  3  to  4  miles  (4.8  to  6.4  km) 
below  the  area  where  the  species  will  be 
released.  Because  of  habitat  suitability 
problems,  we  do  not  expect  these 
reintroduced  species  to  inhabit  the  river 
below  RM  246  (393.6  km).  However,  if 
they  did  move  downstream  into 
Pickwick  Reservoir,  we  would  assume 
that  the  animals  came  from  the  existing 
NEP  Area,  and  we  would  amend  the 
rule  to  extend  the  NEP  Area  boundaries 
downstream  to  include  the  expanded 
population. 

Issue  2:  The  TVA  was  generally 
supportive  of  the  NEP  designation  and 
offered  their  assistance  in  the 
reintroduction  effort.  They  again 
expressed  concerns  about  the  long-term 
viability  of  mussels  in  this  river  reach 
but  stated  that  their  concern  had  been 
noted  in  the  proposed  rule.  The  TVA  is 
concerned  that,  although  reintroduced 
Cumberlandian  mussel  species  might 
survive  below  Wilson  Dam,  they  might 
not  be  able  to  reproduce  there. 

Out  Response:  Based  on  the  improved 
reproduclive  success  of  the  mussel 
fauna  below  Wilson  Dam,  we  are 
optimistic  that  at  least  some  of  the 
Cumberlandian  species  will  reproduce. 
However,  even  if  these  species  are 
unable  to  reproduce,  the  establishment 
of  nonreproducing  populations  of  listed 
Cumberlandian  mussels  will  assist  in 
the  recovery  effort.  Mussels  are  long- 
lived  (40  years  or  more);  thus,  any 
surviving  mussels  could  be  available  to 
researchers  and  managers  for  a  number 
of  years  after  they  are  reintroduced. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866.  the  final  rule  to 
designate  NEP  status  for  16  endangered 
mussels  and  1  endangered  aquatic  snail 
in  the  free-flowing  reach  of  the 
Tennessee  River  below  Wilson  Dam  in 
Colbert  and  Lauderdale  Counties, 
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Alabama,  is  not  a  significant  regulatory 
action  subject  to  Offico  of  Management 
and  Budget  review.  This  rule  will  not 
have  an  annual  economic  effect  of  $100 
million  and  will  not  have  an  adverse 
effect  on  any  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  luiits  of  government.  The  area 
affected  by  this  rule  consists  of  a  very 
limited  and  discrete  geographic  segment 
(only  12  RM  (19  km))  of  the  Tennessee 
River  in  northern  Alabama.  Therefore,  a 
cost-benefit  and  economic  analysis  is 
not  required. 

Shellfish  harvesting  in  the  United 
States  is  dominated  by  small  firms.  Of 
the  441  firms  included  in  Standard 
Industrial  Code  0913  for 
"establishments  primarily  engaged  in 
the  catching  or  taking  of  shellfish,"  421 
have  fewer  than  20  employees,  and  353 
have  fewer  them  5  employees.  These 
figures  include  saltwater  shellfishing 
(lobsters,  crabs,  clams,  etc.),  so 
freshwater  mussel  harvesting  is  only  a 
fraction  of  this  small  industry  (Office  of 
Advocacy,  U.S.  Small  Business 
Administration,  based  on  data  provided 
by  the  IDepartment  of  Commerce,  Bureau 
of  the  Census). 

A  recent  die-off  of  the  pearl  oyster 
stock  in  Japan  has  almost  eliminated  the 
market  for  fi^shwater  mussels  this  year. 
In  fiscal  year  1998,  there  were  79 
licensed  mussel  harvesters  in  the  entire 
State  of  Alabama  but  almost  no  sales.  In 
normal  years,  there  may  be  as  many  as 
270  mussel  harvesters.  County  level 
data  is  not  available. 

Because  there  are  no  expected 
impacts  or  restrictions  to  existing 
human  uses  of  the  Tennessee  River  as 
a  result  of  this  rule,  no  entitlements, 
grants,  user  fees,  loan  programs,  or  the 
rights  and  obligations  of  their  recipients 
are  expected  to  occur. 

This  rule  will  not  raise  novel  legal  or 
policy  issues.  Since  1984,  we  have 
promulgated  10(j)  rules  for  many  other 
listed  threatened  and  endangered 
species  in  various  localities.  Such  rules 
are  designed  to  reduce  the  regulatory 
biuden  that  would  otherwise  exist  when 
reintroducing  listed  species  to  the  wild. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  is  not 
expected  to  have  any  impact  on  the  use 
of  the  river.  Mussels  are  harvested  from 
the  relevant  reach,  primarily  by  diving 
from  one-  or  two-person  boats. 
Harvesters  are  seeking  larger  mussels  of 
a  dozen  specific  permitted  species  to  be 
used  as  seeds  in  the  Japanese  cultured 


pearl  industry.  Several  endangered 
mussels  still  occur  in  the  area,  and 
divers  are  careful  to  identify  species  on 
site  in  order  to  avoid  carrying  extra 
weight  to  the  surface.  The  addition  of 
NEP  species  is  not  expected  to 
complicate  this  task.  Other  river 
activities  will  not  be  affected. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
for  reasons  outlined  above.  It  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  The 
rule  does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

The  NEP  designation  will  not  place 
any  additional  requirements  on  any  city, 
coimty,  or  other  local  mimicipalities. 
The  ADWFF,  which  manages  the 
aquatic  mollusks  in  the  Tennessee  River 
below  Wilson  Dam,  requested  that  we 
consider  this  reintroduction.  However, 
they  will  not  be  required  by  the 
Endangered  Species  Act  to  specifically 
manage  for  any  reintroduced  species. 
Accordingly,  this  rule  will  not 
"significantly  or  uniquely"  affect  small 
governments.  A  Small  Government 
Agency  Plan  is  not  required.  Because 
this  rulemaking  does  not  require  any 
action  be  taken  by  local  or  State 
government  or  private  entities,  we  have 
determined  and  certify  pursuant  to  the 
Unfunded  Mandates  Reform  Act,  2, 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local  or 
State  governments  or  private  entities 
(i.e.,  it  is  not  a  "significant  regulatory 
action"  imder  the  Unfunded  Mandates 
Reform  Act). 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required  because  this  rule  (1)  will  not 
effectively  compel  a  property  owner  to 
suffer  a  physical  invasion  of  property 
and  (2)  will  not  deny  all  economically 
beneficial  or  productive  use  of  the  land. 
This  rule  will  substantially  advance  a 
legitimate  government  interest 
(conservation  and  recovery  of  listed 
freshwater  mussel  and  snail  species) 


and  will  not  present  a  bar  to  all 
reasonable  and  expected  beneficial  use- 
of  private  property.  Because  of  the 
regulatory  flexibility  provided  by  NEP 
designations  under  section  10(j)  of  the 
Act,  we  do  not  beUeve  the 
reintroduction  of  these  mollusks  would 
conflict  with  existing  or  proposed 
human  activities  or  hinder  public  use  of 
the  Tennessee  River  system. 

Fedemlism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  This  rule 
will  not  have  substantial  direct  effects 
on  the  States  in  their  relationship 
between  the  Federal  government  and 
the  States  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
coordinated  extensively  with  the  State 
of  Alabama  on  the  reintroduction  of 
freshwater  mussels  into  the  Tennessee  • 
River.  The  State  wildlife  agency 
(ADWFF)  requested  that  we  undertake 
this  rulemaking  in  order  to  assist  the 
State  in  restoring  and  recovering  its 
native  aquatic  fauna.  Achieving  the 
recovery  goals  for  these  1 7  species  will 
contribute  to  their  eventual  delisting 
and  their  return  to  State  management. 
No  intrusion  on  State  policy  or 
administration  is  expected,  roles  or 
responsibilities  of  Federal  or  State 
governments  will  not  change,  and  fiscal 
capacity  will  not  be  substantially 
directly  affected.  The  special  rule 
operates  to  maintain  the  existing 
relationship  between  the  States  and  the 
Federal  government  and  is  being 
imdertaken  at  the  request  of  a  State 
agency.  Therefore,  this  rule  does  not 
have  significant  Federalism  effects  or 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  pursuant  to 
the  provisions  of  Executive  Order 
13132. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act 

We  have  determined  that  the  issuance 
of  this  rule  is  categorically  excluded 
under  our  National  Environmental 
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Policy  Act  procedures  (516  DM  6, 
Appendix  1.4  B(6)).  _ 
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Bureau  of  Sport  Fisheries  and  Wildlife, 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  Twin  Cities, 
MN.  79  pp. 

1976.  Naiad  mollusks.  IN: 


Endangered  and  Threatened  Plants  and 
Animals  of  Alabama.  Bulletin,  Alat>ama 
Museum  of  Natural  History,  No.  2:42-52. 

Tennessee  Valley  Authority.  1993.  Tennessee 
Valley  reservoir  and  stream  quality — 
1993.  Summary  of  vital  signs  and  use 
suitability  monitoring.  Vol.  1.  200  pp. 

U.S.  Fish  and  Wildlife  Service.  1984a. 

Cumberland  Monkeyface  Pearlymussel 
Recovery  Plan.  Atlanta,  GA.  59  pp. 

.  1984b.  Dromedary  Pearlymussel 

Recovery  Plan,  Atlanta,  GA.  58  pp. 
-.  1984c.  Bird  wing  Pearlymussel 


Recovery  Plan.  Atlanta,  GA.  56  pp. 
— .  1984d.  Cumberland  Bean 

Pearlymussel  Recovery  Plan.  Atlanta, 

GA.  58  pp. 
— .  1984e.  Fine-rayed  Pigtoe  Recovery 

Plan.  Atlanta,  GA.  67  pp. 
— .  1984f.  Shiny  Pigtoe  Recovery  Plan. 

Atlanta,  GA.  67  pp. 
— .  1985a.  Alabama  Lampmussel " 

Recovery  Plan.  Atlanta,  GA.  41  pp. 
— .  1985b.  Tubercled-blossom 

Pearlymussel,  Turgid-blossom 

Pearlymussel,  and  Yellow-blossom 

Pearlymussel  Recovery  Plan.  Atlanta, 

GA.  42  pp. 
— .  1991.  Cracking  Pearlymussel 

Recovery  Plan.  Atlanta,  GA.  25  pp. 
— .  1992.  Purple  Cat's  Paw  Pearlymussel 

Recovery  Plan.  Atlanta,  GA.  26  pp. 
— .  1993a.  Clubshell  and  Northern 


Riffleshell  Recovery  Plan.  Hadley.  MA. 

55  pp. 
.  1997a.  Winged  Mapleleaf  Mussel 

{Quadrula  fragosa)  Recovery  Plan.  Ft.- 

Snelling,  MN.  69  pp. 
.  1997b.  Recovery  Plan  for  Anthony's 

Riversnail.  Atlanta,  GA.  21  pp. 
van  der  Schalie.  H.  1939.  Additional  notes  on 

the  naiades  (freshwater  mussels)  of  the 


lower  Tennessee  River.  The  American 
Midland  Naturalist  22:452-457. 

Author 

The  principal  author  of  this  rule  is 
Richard  G.  Biggins  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
U.S.  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Amend  §  17.11(h),  by  revising  the 
existing  entries  for  "Bean,  Cumberland 
(pearlymussel)";  "Blossom,  tubercled 
(pearlymussel)";  "Blossom,  turgid 
(pearlymussel)";  "Blossom,  yelYow 
(pearlymussel)'';  "Catspaw  (=purple 
cat's  paw  pearlymussel)";  "Clubshell"; 
"Combshell,  Cumberlandian"; 
"Lampmussel,  Alabama";  "Mapleleaf 
winged  (mussel)";  "Monkeyface, 
Cumberland  (pearlymussel)";  "Mussel, 
oyster";  "Pearlymussel,  birdwing"; 
"Pearlymussel.  cracking"; 
"Pearlymussel.  dromedary";  "Pigtoe. 
fine-rayed";  and.  "Pigtoe.  shiny"  under 
CLAMS  and  for  "Riversnail.  Anthony's" 
under  "SNAILS"  to  read  as  follows: 

S 1 7.1 1     Endangered  and  threatened 
wildlife. 

***** 

(h)*  '  * 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Crittca! 
hatMtat 


Special 
rules 


Clams 


Bean,  Cumberland 
(pearlymussel). 


V7//osa  (=  Micmmya)     U.S.A.  (AL.  KY,  TN,      NA 
tratfalis.  VA). 


15 


NA    NA 
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Species 


Comnton  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critk»l  Special 

habitat  rules 


Do 

do 

do  

.     U.S.A.  (AL— The 
free-flowing  reach 
of  the  Tennessee 
R.  from  ttie  base 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 

Pickwrck  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  kwver  5  RM  [8 

km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 

* 

see  17.85(a)). 

• 

Bk>ssom.  tuberoled 

• 

Epnblasma 

• 

U.S.A.  (AL,  IL,  IN. 

* 

NA  

(pearlmyussei). 

(=Dysnomia) 
torvlosa  torulosa. 

KY,  TN,  WV). 

Do 

do  

do 

.     U.S.A.  (AL— The 
free-ftowing  reach 
of  ttie  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 

Prckwk*  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  tower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos.. 
see  17.85(a)). 

Btossom,  turgid 

Epioblasma 

U.S.A.  (AL.  TN) 

.     NA  

(pearlymussel). 

(=Dysnomia) 
tutgitiula. 

Do 

do 

do 

.    U.S.A.  (AL— The 
free-flowing  reach 
of  the  Tennessee 
R.  from  the  base 

of  Wilson  Dam 
downstream  to  ttie 
backwaters  of 
Pk*wH*  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  tower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 

■" 

in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 

Btossom,  yeitow 

Epioblasma 

U.S.A.  (AL.  TN) 

..     NA  

(pearlymussel). 

(=Dysnomia) 

Horentina 

florentina. 

XN 


NA  17.85(a) 


15 


XN 


NA  NA 


NA  17.85(a) 


15 


XN 


NA  NA 


NA  17.85(a) 


15 


1^  NA 


32259 


Species 

Historic  range 

Vertebrate  popu- 

Critk»l 

Special 

lation  wtiere  eridan- 

Status 

When  listed 

Common  name             Scientifte  name 

gered  or  threatened 

habitat 

mles 

Do do  

do 

U.S.A.  (AL— The 

XN 

NA 

17.85(a) 

free-flowing  reach 

of  the  Tennessee 

R.  from  the  base 

of  Wilson  Dam 

downstream  to  the 

- 

backwaters  of 

— 

Pickwick  Res- 

en/oir  [about  12 

RM  (19  km)]  and 

the  lower  5  RM  [8 

km]  of  all  tribu- 

taries to  this  reach 

in  Colbert  and 

Lauderdale  Cos., 

see  17.85(a)). 

Catspaw,  (=purple         Epioblasma 

U.S.A.  (AL.  IL.  IN. 

NA  

E 

394 

NA 

NA 

cat's  paw                      (=Dysnomia) 

KY.  OH,  TN). 

pearlymussel).              (^sulcata  sulcata). 

• 

-^ 

Do do 

do 

U.S.A.  (AL— The 

XN 

HA 

17.85(a) 

free-flowing  reach 

of  the  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 
Pickwk:k  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  k)wer  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 

-^ 

- 

~ 

in  Colbert  and 
Lauderdale  Cos., 

— 

see  17.85(a)). 

■~- 

Chjbshell Pleurobema  dava  ... 

• 

U.S.A.  (AL,  IL,  IN. 
•     KY,  Ml,  OH,  PA. 
TN.  WV). 

•                                                    • 

NA  

E 

* 

488 

NA 

NA 

Do do 

do 

U.S.A.  (AL— The 

XN 

NA 

l7.8S(a) 

free-flowing  reach 

of  the  Tennessee 

R.  from  ttie  base 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 
Pk^kwick  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 



taries  to  this  reach 

- 

in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 

. 

- 

•                                            m- 

• 

•                                                    * 

• 

• 

Combshell,                    Epioblasma 

U.S.A.  (AL.  KY,  MS, 

■NA  

E 

6oe 

NA 

NA 

Cumberlandian.             brevidens. 

TN.  VA). 

^ 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


tMHcal  Special 

habitat  rules 


Do 


..do 


.do 


U.S.A.  (AL— The 
free-flowing  reach 
of  tfie  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  \!t\e 
backwaters  of 
Pickwick  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 


XN 


NA     17.85(a) 


Lampmussel,  Ala- 
bama. 
Do 


Lampsilis  virescens      U.S.A.  (AL,  TN) 
do do 


NA 


15 


Mapleleaf.  winged 
(mussel). 


Do 


Quadnila  fragosa 


U.S.A.  (AL— The" 
free-flowing  reach 
of  the  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 
Pickwick  Res- 
en^oir  [about  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 


NA 


.do 


Monkeyface,  Cum- 
berland 
(peartymussel). 


XN 


NA    NA 
NA     17.85(a) 


XN 


U.S.A.  (AL,  lA,  IL, 
IN,  KY,  MN,  MO. 
NE,  OH,  OK,  TN, 
Wl). 

do  U.S.A.  (AL— The 

free-fiowing  reach 
of  the  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 
Pickwick  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 


Quadrula  intermedia     U.S.A.  (AL,  TN,  VA)     NA  E 


426 


NA    NA 


NA     17.85(a) 


15 


NA     NA 
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Species 


Common  name 


Scientjfk;  name 


Historic  range 


Do 


.do 


.do 


Vertebrate  popu- 
lation wtwre  endan- 
gered or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
njies 


U.S.A.  (AL— The 
tree-flowing  reach 
of  the  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  ttte 
badcwatersof 
Pkirnkk  Res- 
ervoir (atxHJt  12 
RM  (19  km)]  and 
the  k>wer  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colt>ertand 
Lauderdale  Cos., 
see  17.85(a)). 


XN 


NA    17.8S(a) 


Mussel,  oyster EpkMasma 

capsaefonnis. 
Do do 


U.S.A.  (AL.  GA.  KY.     NA 

NO,  TN.  VA). 
do U.S.A.  (AL 


Peartymussel. 
birdwing. 
Do 


Conradilla  caelata 
do 


The 

tree-ilowing  reach 
of  the  Tennessee 
R.  from  the  t>ase 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 
Pidcwick  Res- 
ervoir [atwut  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Coit>ert  and 
Lauderdale  Cos.. 
see  17.85(a)). 


U.S.A.  (AL,  TN,  VA)      NA 


Peariymussel,  crack-      Hemistena 
ing.  (=Lastena)  lata. 


do U.S.A.  (AL— The 

free-flowing  reach 
of  tfie  Tennessee 
R.  from  the  base 
of  Wilson  Dam 
downstream  to  ttie 
backwaters  of 
Pk*wick  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos.. 
see  17.85(a)). 

U.S.A.  (AL,  IL,  IN,         NA 

KY,  OH,  TN,  VA). 


602 


XN 


NA    NA 
NA    17.85(a) 


15 


XN 


NA    NA 
NA     17.85(a) 


366 


NA    NA 
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Species 

Vertebrate  popu- 

Critical 

Special 

HistofK  range 

lation  where  endan- 

Status 

When  listed 

habitat 

rules 

Common  name             Scientifk:  name 

gered  or  threatened 

Do do 

do 

U.S.A.  (AL— The 
free-flowing  reach 

XN 

NA 

17.85(a) 

of  the  Tennessee 

R.  from  the  base 

of  Wilson  Dam 

* 

downstream  to  the 

t)ackwaters  of 
Pickwrck  Res- 

— 

ervoir  [about  12 
RM  (19  km)]  and 
the  tower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 
In  Colt>en  and 
Lauderdale  Cos.. 
see  17.85(a)). 

*                                                          • 

Pearfymussel,  drome-    Dromus  dramas  

• 

U.S.A.  (AL.  KY, 

TN, 

• 

NA  

* 

E 

• 

15 

NA 

• 

NA 

dary. 

VA). 

Do                               do           

do 

U.S.A.  (AL— The 
free-flowing  reach 

XN 

NA 

17.85(a) 

of  the  Tennessee 

R.  from  the  base 

of  Wilson  Dam 

downstream  to  the 

backwaters  of 

Pickwick  Res- 

, 

ervoir  [about  12 

RM  (19  km)]  and 

the  lower  5  RM  [8 

km)  of  all  tribu- 

• 

taries  to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 

see  17.85(a)). 

•  •                           * 

* 

.    *                                                         • 

* 

* 

Pigtoe,  fine-rayed  Fusconaia  cuneolus 

U.S.A.  (AL,  TN. 

VA) 

NA  

E 

15 

NA 

NA 

Do do  

do  

U.S.A.  (AL— The 
free-flowing  reach 

XN 

NA 

17.85(a) 

of  ttie  Tennessee 

R.  from  the  base 

of  Wilson  Dam 

downstream  to  the 

backwaters  of 

Pickwick  Res- 

ervoir [about  12 

RM  (19  km)]  and 

the  lower  5  RM  [8 

km]  of  all  tribu- 

taries to  this  reach 

in  Colbert  and 

Lauderdale  Cos., 

see  17.85(a)). 

•                           • 

• 

•                                                         • 

* 

« 

Pigloe,  shiny Fusconaia  cor 

U.S.A.  (AL,  TN 

VA) 

NA        

E 

15 

NA 

NA 

(=edgariana). 
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Species 

Historic  range 

Vertebrate  popu- 
latton  where  endan- 

Status     When  listed 

Critteal 
habitat 

Special 

rules 

Comn>on  name             Scientifk:  name 

gered  or  threatened 

Do do 

do 

.    U.S.A.  (AL— The 

XN            

NA 

17.85(a) 

free-ftowing  reach 

' 

of  the  Tennessee 
R.  from  the  ba.se 
of  Wilson  Dam 
downstream  to  the 
backwaters  of 
Pk:kwk;k  Res- 

ervoir [about  12 
RM  (19  km)]  and 
the  lower  5  RM  (8 
km]  of  all  tribu- 
taries to  this  reach 
in  Colbert  and 
Lauderdale  Cos., 
see  17.85(a)). 

■ 

Snails 


Riversnail,  Anthony's 

Atheamia  anthonyi .. 

U.S.A.  (AL,  GA. 

TN) 

NA  

E 

538 

NA    NA 

Do 

do  

do  

U.S.A.  (AL— The 

XN 

HA     17.85(a) 

free-ftowing  reach 

of  the  Tennessee 

R.  from  the  base 

of  Wilson  Dam 

downstream  to  the 
backwaters  of 
Pkikwtok  Res- 
ervoir [about  12 
RM  (19  km)]  and 
the  lower  5  RM  [8 
km]  of  all  tribu- 
taries to  this  reach 

in  Colbert  and 
Lauderdale  Cos.,  ^ 
see  17.85(a)). 

* 

* 

* 

•                                                    • 

• 

• 

3.  Add  §  17.85  to  read  as  follows: 
§17.85    Special  rules — invertebrates. 

(a)  Cumberland  bean  (pearlymussel) 
[Villosa  trabalis),  tubercled  blossom 
(pearlymussel)  [Epioblasma  torulosa 
torulosa),  tiirgid  blossom  (pearlymussel) 
{Epioblasma  turgidula),  yellow  blossom 
(pearlymussel)  {Epioblasma  florentina 
florentina),  catspaw  (purple  cat's  paw 
pearlymussel)  {Epioblasma  obliquata 
obhquata),  clubshell  {Pleurobema 
clava),  Cumber landian  combshell 
{Epioblasma  brevidens),  Alabama 
lampmussel  {Lampsilis  vifescens), 
winged  mapleleaf  (mussel)  {Quadnila 
fragosa),  Cumberland  monkeyface 
(pearlymussel)  {Quadrula  intermedia), 
oyster  mussel  {Epioblasma 
capsaeformis),  birdwing  pearlymussel 
{Conradilla  caelata),  cracking 
pearlymussel  {Hemistena  lata), 
dromedary  pearlymussel  {Dmmus 
dramas),  fine-rayed  pigtoe  {Fusconaia 
cuneolus),  shiny  pigtoe  {Fusconaia  cor). 


Anthony's  riversnail  {Atheamia 
anthonyi). 

(1)  Where  are  these  moUusks 
designated  as  nonessential  experimental 
populations  (NEPs)? 

(i)  The  NEP  Area  for  these  17 
mollusks  is  within  the  species'  historic 
ranges,  and  is  defined  as  follows:  The 
free-flowing  reach  of  the  Tennessee 
River  from  the  base  of  Wilson  Dam 
downstream  to  the  backwaters  of 
Pickwick  Reservoir  (river  mile  (RM) 
259.4  (414.0  km]  to  RM  246.0  [393.6  km] 
and  includes  the  lower  5  RM  (8  km)  of 
all  tributaries  to  this  reach  in  Colbert 
and  Lauderdale  Counties,  Alabama. 

(ii)  None  of  the  identified  species  are 
known  to  exist  in  any  of  the  tributaries 
to  the  free-flowing  reach  of  the 
Tennessee  River  below  Wilson  Dam  or 
from  below  the  backwaters  of  Pickwick 
Reservoir,  Colbert  and  Lauderdale 
Counties,  Alabama.  In  the  future,  if  any 
of  the  1 7  mollusks  are  found  upstream 
of  the  lower  5  RM  (8  km)  of  these 
tributaries  or  downstream  into  Pickwick 


Reservoir,  we  will  presume  the  animals 
came  from  the  reintroduced  NEP,  and 
we  will  amend  this  rule  and  enlarge  the 
boundaries  of  the  NEP  A>ea  to  include 
the  entire  range  of  the  expanded 
population. 

(iii)  We  do  not  intend  to  change  the 
NEP  designations  to  "essential 
experimental,"  "threatened,"  or 
"endangered"  urithin  the  NEP  Area. 
Additionally,  we  will  not  designate 
critical  habitat  for  these  NEPs,  as 
provided  by  16  U.S.C.  1539(j)(2)(C){ii). 

(2)  What  activities  are  not  allowed  in 
the  NEP  Area? 

(i)  Except  as  expressly  allowed  in  this 
rule,  all  the  prohibitions  of  17.31(a)  and 
(b)  apply  to  the  mollusks  identified  in 
this  special  rule. 

(ii)  Any  manner  of  take  not  described 
under  paragraph  (a)(3)  of  this  section 
will  not  be  allowed  in  the  NEP  Area.  We 
may  refer  the  unauthorized  take  of  these 
species  to  the  appropriate  authorities  for 
prosecution. 
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(iii)  You  may  not  possess,  sell, 
deliver,  cany,  transport,  ship,  import,  or 
export  by  any  means  whatsoever  any  of 
the  identified  17  moUusks.  or  parts 
thereof,  that  are  taken  or  possessed  in 
violation  of  these  regulations  or  in 
violation  of  the  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the  Act. 

(iv)  You  may  not  attempt  to  commit, 
solicit  another  to  commit,  or  cause  to  be 
committed  any  offense  defined  in  this 
paragraph  (a). 

(3)  Wbat  take  is  allowed  in  the  NEP 
Area? 

(i)  Take  of  these  species  that  is 
accidental  and  incidental  to  an 
otherwise  lawful  activity  such  as 
fishing,  boating,  commercial  navigation, 
trapping,  wading,  or  mussel  harvesting, 
is  allowed. 

(ii)  Any  individual  collecting  or 
harvesting  mussels  must  check  their 
collection  prior  to  leaving  the 
immediate  area  and  return  any  NEP 
musseb  to  the  site  where  they  were 
obtained. 

(4)  How  will  the  effectiveness  of  these 
reintroductions  be  monitored? 

We  will  prepare  periodic  progress 
reports  and  fully  evaluate  these 
reintroduction  efforts  after  5  and  10 
yean  to  determine  whether  to  continue 
or  terminate  the  reintroduction  efforts. 

Dated:  May  31.2001. 
Manhall  P.  Jones,  Jr. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  01-14878  Filed  &-13-01;  8:45  am} 
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DEPARTMENT  OF  THE  INTERIOR 
FWi  and  Wildlife  Service 

50  CFR  Parts  2a  and  21 
Rm  ioie-Aioo 

Migratory  Bird  Hunting;  Regulations 
Designed  to  Reduce  the  Mid-Continent 
UgM  Goose  Population 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  is  intended  to  notify 
the  public  of  a  clarification  of  the 
expiration  date  of  regulations  imposed 
by  Congress  to  reduce  the  population  of 
mid-continent  light  geese  (MCLG).  In 
this  rule  we  clarify  the  expiration  date 
of  special  regulations  pertaining  to 
himting  methods  (electronic  calls  and 
unplugged  shotguns)  for  taking  mid- 
continent  light  geese.  We  also  clarify  the 
expiration  date  of  the  conservation 
order  for  the  reduction  of  the  mid- 
continent  light  goose  population. 


DATES:  This  rule  takes  effect 
immediately  upon  publication  on  June 
14.2001. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  are  available 
by  writing  to  the  Chief,  Division  of 
Migratory  Bird  Management.  U.S.  Fish 
and  Wildlife  Service.  Dept.  of  the 
Interior,  ms  634— ARLSQ.  1849  C  Street 
NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Chief,  Division  of  Migratory 
Bird  Management.  Dept.  of  the  Interior, 
ms  634— ARLSQ.  1849  C  Street.  NW.. 
Washington.  DC  20240.  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  The 
Service  (or  "we")  promulgated 
regulations  on  February  16, 1999.  (64  FR 
7507;  64  FR  7517)  that  authorized 
additional  methods  of  take  of  MCLG  and 
established  a  conservation  order  for  the 
reduction  of  the  MCLG  population.  In 
issuing  those  regulations,  we  indicated 
that  we  would  initiate  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
on  light  goose  management  beginning  in 
2000.  The  light  goose  regulations  were 
subsequently  challenged  in  a  United 
States  District  Coiut  by  several  groups. 
Though  the  judge  refused  to 
preliminarily  enjoin  the  program,  he  did 
indicate  a  likelihood  that  the  plaintiff 
might  prevail  on  the  EIS  issue  when  the 
lawsuit  proceeded.  In  light  of  our  earlier 
commitment  to  prepare  an  EIS  on  light 
goose  management  and  to  preclude 
further  litigation  on  the  issue,  we 
published  a  Notice  of  Intent  to  begin 
immediate  preparation  of  the  EIS  on 
May  13. 1999  (64  FR  26268). 
Subsequent  to  this  action,  on  June  17, 
1999,  we  withdrew  the  regulations 
promulgated  on  February  16. 1999  (64 
FR  32778).  On  November  10.  1999. 
Congress  passed  the  Arctic  Tundra 
Habitat  Emergency  Conservation  Act 
(Act),  which  effectively  reinstated  the 
MCLG  regulations  that  we  withdrew  on 
June  17, 1999.  On  December  20, 1999 
(64  FR  71236)  we  published  a  final  rule 
that  reinstated  the  MCLG  regulations  in 
the  CFR  and  stipulated  that  such 
regulations  would  remain  in  effect  until 
May  15,  2001  at  the  latest.  However,  this 
stipulation  is  contrary  to  the  expiration 
date  that  Congress  mandated  in  the  Act. 

Background 

Lesser  snow  (Anser  caerulescens 
caenilescens)  and  Ross'  (Anser  rossii) 
geese  that  primarily  migrate  through  the 
Mississippi  and  Central  Flyways  are 
collectively  referred  to  as  mid-continent 
light  geese  (MCLG).  MCLG  breed  in  the 
central  and  eastern  arctic  and  subarctic 
regions  of  northern  Canada.  The  total 
MCLG  population  is  experiencing  a  high 
population  growth  rate  and  has  become 


seriously  injurious  to  its  Arctic  and  sub- 
Arctic  breeding  grounds  through  the 
feeding  actions  of  geese.  Oiu- 
management  goal  is  to  reduce  the  MCLG 
population  by  50%  by  the  year  2005  in 
order  to  prevent  further  habitat 
degradation  and  impacts  to  other 
species. 

On  February  16, 1999.  we  published 
rules  that:  (1)  authorized  additional 
methods  of  take  of  MCLG  (electronic 
calls  and  unplugged  shotguns:  64  FR 
7507);  and  (2)  created  a  conservation 
order  for  the  reduction  of  the  MCLG 
population  (64  FR  7517).  These  actions 
were  designed  to  reduce  the  population 
of  MCLG  over  a  period  of  several  years 
in  order  to  bring  the  population  to  a 
level  that  their  breeding  habitat  can 
support.  We  prepared  an  Environmental 
Assessment  (EA)  in  support  of  this 
program,  which  resulted  in  a  Finding  of 
No  Significant  Impact. 

On  February  25,  1999.  several  groups 
filed  a  complaint  in  the  District  Court 
for  the  District  of  Columbia  seeking  an 
injimction  against  these  regulations.  On 
March  2,  1999,  the  plaintiffs  filed  a 
motion  for  a  preliminary  injunction 
against  the  two  rules  cited  above.  The 
lawsuit  alleged  that  we  had 
implemented  the  rules  without  adequate 
scientific  evidence  that  MCLG  were 
causing  habitat  destruction,  that  we  did 
not  have  the  authority  under  the 
Migratory  Bird  Treaty  to  allow  take  of 
MCLG  after  March  10  (the  latest  date 
allowable  under  the  Treaty),  and  that  an 
EIS  should  have  been  prepared  prior  to 
implementation  of  the  rules.  In  his 
memorandum  opinion  the  judge 
indicated  that  "the  scientific  evidence 
regarding  the  overpopulation  of  snow 
geese  strongly  fevors  FWS"  and  that  we 
had  exercised  a  reasonable  use  of  our 
authority  imder  the  Migratory  Bird 
Treaty  Act  to  initiate  population  control 
measures.  Although  the  judge  refused  to 
issue  an  injimction,  he  did  indicate  a 
likelihood  that  plaintiffs  might  succeed 
on  their  argument  that  an  EIS  should 
have  been  prepared.  In  order  to  avoid 
further  litigation,  and  because  we  had 
earlier  indicated  we  would  begin 
preparing  in  the  year  2000  an  EIS  on  the 
larger,  long-term  program,  we  decided 
to  withdraw  the  regulations  and  begin 
immediate  preparation  of  the  EIS.  We 
concluded  the  public  scoping  phase  of 
the  EIS  process  on  November  22. 1999. 
We  anticipate  publication  of  a  draft  EIS 
in  the  summer  of  2001. 

On  November  10. 1999.  Congress 
passed  the  Arctic  Tundra  Habitat 
Emergency  Conservation  Act  (Pub.  L. 
106-108)  to  "reduce  the  population  of 
mid-continent  light  geese."  and  "to 
assure  the  long-term  conservation  of 
mid-continent  light  geese  and  the 
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biological  diversity  o^jthe  ecosystem 
upon  which  many  North  American 
migratory  birds  depend".  The  Act 
further  states  that, 

the  rules  published  by  the  Service  on 
February  16,  1999,  relating  to  use  of 
additional  hunting  methods  to  increase  the 
harvest  of  mid-continent  light  geese  (64  Fed. 
Reg.  7507-7517)  and  the  establishment  of  a 
conservation  order  for  the  reduction  of  mid- 
continent  light  goose  populations  (64  Fed. 
Reg.  7517-7528).  shall  have  the  force  and 
effect  of  law. 

The  Act  instructed  the  Secretary  of 
the  Interior,  acting  through  the  Director 
of  the  Service,  to  take  such  action  as  is 
necessary  to  appropriately  notify  the 
public  of  the  force  and  effect  of  the  rules 
referenced  above.  Furthermore,  these 
provisions  of  the  Act  are  to  apply  until, 

the  latest  [emphasis  is  ours)  of 

(A)  The  effective  date  of  rules  issued  by  the 
Service  after  such  date  of  the  enactment  to 
control  overabundant  mid-continent  light 
geese  populations; 

(B)  The  date  of  publication  of  a  final 
environmental  impact  statement  for  such 
rules  under  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42  U.S.C. 
4332  (2)(C);  and 

(C)  May  15.  2001. 

We  initiated  preparation  of  an  EIS  on 
light  goose  management  on  May  13, 
1999  (64  FR  26268).  Nine  public 
scoping  meetings  were  held  throughout 
the  country  during  September  and 
October,  1999  (64  FR  47332).  We  are 
ciurently  completing  an  internal  review 
of  a  draft  EIS,  and  expect  to  release  the 
draft  for  public  comment  by  June  2001. 
However,  we  do  not  expect  to  publish 
a  final  EIS  until  at  least  the  fall  of  2001. 
Therefore,  new  rules  that  would 
implement  our  proposed  alternative  for 
controlling  light  goose  populations  will 
not  be  developed  until  after  the  fall  of 
2001.  Because  the  milestones  in 
paragraphs  (A)  and  (B)  will  not  be 
reached  prior  to  May  15,  2001, 
paragraph  (C)  above  is  no  longer 
germane.  During  preparation  of  oiu' 
December  20,  1999  final  rule  (64  FR 
71236).  we  mis-interpreted  the  language 
in  the  Act  pertaining  to  expiration  dates 
of  light  goose  regulations  and 
incorrectly  identified  May  15.  2001  as 
the  latest  of  the  milestones.  In  fact.  May 
15,  2001  is  the  earliest  of  the  milestones, 
and  therefore  cannot  serve  as  the 
expiration  date  of  special  light  goose 
regulations.  We  note  that  the  House 
Resources  Committee  report  on  the  bill 
and  some  of  the  floor  debate  on  the 
legislation  identified  May  15,  2001,  as  a 
"sunset".  However,  the  law  does  not 
establish  a  "simset"  date  and  provides 
that  "force  and  effect"  will  expire  when 
the  last  of  the  three  triggers  occurs. 
Therefore,  according  to  the  Act,  the  light 


goose  regulations  shall  remain  in  effect 
until  the  latest  of  paragraphs  (A)  and  (B) 
above.  As  we  stated  above,  that  is 
expected  to  be  some  time  after  the  fall 
of  2001.  Because  in  the  December  20, 
1999,  final  rule  (64  FR  71236),  we  had 
erroneously  added  an  expiration  date  of 
May  15,  2001,  to  the  effective  dates  of 
certain  paragraphs  in  50  CFR  20.21, 
20.22,  and  21.60,  those  paragraphs  have 
now  expired.  Through  this  rule,  we  are 
adding  those  paragraphs  back  to  the 
CFR. 

Effective  Date 

Under  5  U.S.C.  553(b)(3)(B)  and  5 
U.S.C.  553  (d)(3),  we  find  good  cause  to 
take  this  action  without  prior  notice  and 
public  procedure  and  to  make  this 
action  effective  upon  publication 
because,  for  the  following  reasons, 
notice  and  public  procediue  are 
unnecessary  and  contrary  to  the  public 
interest.  We  are  clarifying,  in  the  nature 
of  a  correction,  the  effective  date  of 
rules  that  were  reinstated  as  a  result  of 
a  directive  contained  in  law.  As  we 
noted  in  our  December  20,  1999, 
Federal  Register  notice  (64  FR  71236), 
the  rules  with  regard  to  light  geese  were 
in  place  previously  and  were  adopted 
after  notice  and  opportunity  for  public 
comment.  Finally,  the  law  imposing 
these  rules  requires  that  they  remain 
effective  as  is  provided  herein. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
E.O.  13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Other  Required  Determinations 

We  published  all  of  the  required 
determinations  in  the  February  16, 
1999,  final  rules  (64  FR  7507;  64  FR 
7517). 

List  of  Subjects  in  50  CFR  Parts  20  and 
21 

Exports.  Hunting.  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

For  the  reasons  given  in  the  preamble, 
we  hereby  amend  parts  20  and  21,  of  the 
subchapter  B.  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 


PART  20— (AMENDEO]Mr 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712;  and  16 
U.S.C.  742  a-j:  Pub.  L.  106-108. 

2.  Add  paragraphs  (b)  and  (g)  of 
§  20.21  to  read  as  follows: 

§  20^1    What  hunting  methods  are  illegal? 

***** 

(b)  With  a  shotgun  of  any  description 
capable  of  holding  more  than  three 
shells,  unless  it  is  plugged  with  a  one- 
piece  filler,  incapable  of  removal 
without  disassembling  the  gun,  so  its 
total  capacity  does  not  exceed  three 
shells.  This  restriction  does  not  apply 
diuing  a  light-goose-only  season  (lesser 
snow  and  Ross'  geese)  when  all  other 
waterfowl  and  crane  hunting  seasons, 
excluding  falconry,  are  closed  while 
hunting  light  geese  in  Central  and 
Mississippi  Flyway  portions  of 
Alabama,  Arkansas,  Colorado,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky, 
Louisiana,  Michigan,  Minnesota. 
Mississippi,  Missouri,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Ohio,  Oklahoma,  South  Dakota, 
Tennessee,  Texas,  Wisconsin,  and 
Wyoming. 
•        *        •        *        • 

(g)  By  the  use  or  aid  of  recorded  or 
electrically  amplified  bird  calls  or 
sounds,  or  recorded  or  electrically 
amplified  imitations  of  bird  calls  or 
sounds.  This  restriction  does  not  apply  ' 
diuing  a  light-goose-only  season  (lesser 
snow  and  Ross'  geese)  when  all  other 
waterfowl  and  crane  hunting  seasons, 
excluding  falconry,  are  closed  while 
hunting  light  geese  in  Central  and 
Mississippi  Flyway  portions  of 
Alabama,  Arkansas,  Colorado,  Illinois, 
Indiana,  Iowa,  Kansas,  Kentucky. 
Louisiana,  Michigan.  Minnesota, 
Mississippi,  Missouri,  Montana, 
Nebraska,  New  Mexico,  North  Dakota, 
Ohio,  Oklahoma,  South  Dakota, 
Tennessee,  Texas,  Wisconsin,  and 
Wyoming. 

3.  Revise  §  20.22  to  read  as  follows: 

§20.22    Closed  seasons. 

No  person  shall  take  migratory  game 
birds  during  the  closed  season  except  as 
provided  in  part  21. 

PART  21— (AMENDED] 

4.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Pub.  L.  95-616,  92  Stat.  3112 
(16  U.S.C.  712(2)):  Piib.  L  106-108. 

5.  Subpart  E,  consisting  of  §  21.60,  is 
added  to  read  as  follows: 
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Subpart  E — Control  of  Overabundant 
Migratory  Bird  Populations 

§21.60    Conservation  Order  for  Mid- 
continent  light  geese. 

(a)  Which  waterfowl  species  are 
covered  by  this  order? 

This  conservation  order  addresses 
management  of  lesser  snow  {Anser  c. 
caerulescens)  and  Ross'  [Anser  rossii) 
geese  that  breed,  migrate,  and  winter  in 
the  mid-continent  portion  of  North 
America,  primarily  in  the  Central  and 
Mississippi  Flyways  (mid-continent 
light  geese). 

(b)  In  what  areas  can  the  conservation 
order  be  implemented?  [1)  The 
following  States,  or  portions  of  States, 
that  are  contained  within  the 
boundaries  of  the  Central  and 
Mississippi  Fl)rways:  Alabama, 
Arkansas,  Colorado,  Illinois,  Indiana. 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Ohio,  Oklahoma, 
South  Dakota,  Tennessee,  Texas, 
Wisconsin,  and  Wyoming. 

(2)  Tribal  lands  within  the  geographic 
boundaries  in  paragraph  (b)(1)  of  this 
section. 

(3)  The  following  areas  within  the 
boundaries  in  paragraph  (b)(1)  of  this 
section  are  closed  to  the  conservation 
order  after  10  March  of  each  year:  Monte 
Vista  National  Wildlife  Rehige  (CO); 
Bosque  del  Apache  National  Wildlife 
Refuge  (NM);  the  area  within  5  miles  of 
the  Platte  River  from  Lexington, 
Nebraska  to  Grand  Island,  Nebraska;  the 
following  area  in  and  around  Aransas 
National  Wildlife  Refuge;  those  portions 
of  Refugio,  Calhoun,  and  Aransas 
counties  that  lie  inside  a  line  extending 
from  5  nautical  miles  offshore  to  and 
including  Pelican  Island,  thence  to  Port 
O'Conner,  thence  northwest  along  State 
Highway  185  and  southwest  along  State 
Highway  35  to  Aransas  Pass,  thence 
southeast  along  State  Highway  361  to 
Port  Aransas,  thence  east  along  the 
Corpus  Christi  Channel,  thence 
southeast  along  the  Aransas  Channel, 
extending  to  5  nautical  miles  offshore; 
except  that  it  is  lawful  to  take  mid- 
continent  light  geese  after  10  March  of 
each  year  within  the  Guadalupe  WMA. 
If  at  any  time  we  receive  evidence  that 

a  need  to  close  the  areas  in  this 
paragraph  (b)(3)  no  longer  exists,  we 
will  publish  a  proposal  to  renaove  the 
closures  in  the  Federal  Register. 

(c)  What  is  required  in  order  for  State/ 
Tribal  governments  to  participate  in  the 
conservation  order?  Any  State  or  Tribal 
government  responsible  for  the 
management  of  wildlife  and  migratory 
birds  may,  without  permit,  kill  or  cause 
to  be  killed  imder  its  general 


supervision,  mid-continent  light  geese 
under  the  following  conditions: 

(1)  Activities  conducted  under  this 
section  may  not  affiect  endangered  or 
threatened  species  as  designated  under 
the  Endangered  Species  Act. 

(2)  Control  activities  must  be 
conducted  clearly  as  such  and  are 
intended  to  relieve  pressiu^s  on 
migratory  birds  and  habitat  essential  to 
migratory  bird  populations  only  and  are 
not  to  be  construed  as  opening,  re- 
opening, or  extending  any  open  hunting 
season  contrary  to  any  regulations 
promulgated  under  section  3  of  the 
Migratory  Bird  Treaty  Act. 

(3)  Control  activities  may  be 
conducted  only  when  all  waterfowl  and 
crane  hunting  seasons,  excluding 
falconry,  are  closed. 

(4)  Control  measures  employed 
through  this  section  may  be 
implemented  only  between  the  hours  of 
one-half  hour  before  sunrise  to  one-half 
hour  after  sunset. 

(5)  Nothing  in  this  section  may  limit 
or  initiate  management  actions  on 
Federal  land  wiUiout  concvurence  of  the 
Federal  Agency  with  jurisdiction. 

(6)  States  and  Tribes  must  designate 
participants  who  must  operate  under 
the  conditions  of  this  section. 

(7)  States  and  Tribes  must  inform 
participants  of  the  requirements/ 
conditions  of  this  section  that  apply. 

(8)  States  and  Tribes  must  keep 
records  of  activities  carried  out  under 
the  authority  of  this  section,  including 
the  number  of  mid-continent  light  geese 
taken  under  this  section,  the  methods  by 
which  they  were  taken,  and  the  dates 
they  were  taken.  The  States  and  Tribes 
must  submit  an  annual  report 
summarizing  activities  conducted  under 
this  section  on  or  before  August  30  of 
each  year,  to  the  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  ms  634 — ARLSQ, 
1849  C  Street  NW.,  Washington,  DC 
20240. 

(d)  What  is  required  in  order  for 
individuals  to  participate  in  the 
conservation  order?  Individual 
participants  in  State  or  tribal  programs 
covered  by  this  section  are  required  to 
comply  with  the  following 
requirements: 

(1)  Nothing  in  this  section  authorizes 
the  take  of  mid-continent  light  geese 
contrary  to  any  State  or  Tribal  laws  or 
regulations:  and  none  of  the  privileges 
granted  under  this  section  may  be 
exercised  unless  persons  acting  under 
the  authority  of  the  conservation  order 
possesses  whatever  permit  or  other 
authorization(s)  required  for  such 
activities  by  the  State  or  Tribal 
government  concerned. 


(2)  Participants^iYvho  take  mid- 
continent  light  geese  under  this  section 
may  not  sell  or  offer  for  sale  those  birds 
nor  their  pliunage,  but  may  possess, 
transport,  and  otherwise  properly  use 
them. 

(3)  Participants  acting  under  the 
authority  of  this  section  must  permit  at 
all  reasonable  times,  including  during 
actual  operations,  any  Federal  or  State 
game  or  deputy  game  agent,  warden, 
protector,  or  other  game  law 
enforcement  officer  free  and 
unrestricted  access  over  the  premises  on 
which  such  operations  have  been  or  are 
being  conducted,  and  must  promptly 
furnish  whatever  information  an  officer 
requires  concerning  the  operation. 

(4)  Participants  acting  under  the 
authority  of  this  section  may  take  mid- 
continent  light  geese  by  any  method 
except  those  prohibited  as  follows: 

(i)  With  a  trap,  snare,  net,  rifle,  pistol, 
swivel  gun,  shotgun  larger  than  10 
gauge,  punt  g\m,  battery  gun,  machine 
gim,  fish  hook,  poison,  drug,  explosive, 
or  stupefying  substance; 

(ii)  From  or  by  means,  aid,  or  use  of 
a  sinkbox  or  any  other  type  of  low 
floating  device,  having  a  depression 
affording  the  person  a  means  of 
concealment  beneath  the  surface  of  the 
water; 

(iii)  From  or  by  means,  aid,  or  use  of 
any  motor  vehicle,  motor-driven  land 
conveyance,  or  aircraft  of  any  kind, 
except  that  paraplegics  and  persons 
missing  one  or  both  legs  may  take  from 
any  stationary  motor  vehicle  or 
stationary  motor-driven  land 
conveyance; 

(iv)  From  or  by  means  of  any 
motorboat  or  other  craft  having  a  motor 
attached,  or  any  sailboat,  unless  the 
motor  has  been  completely  shut  off  and 
the  sails  furled,  and  its  progress 
therefrt>m  has  ceased.  A  craJFt  under 
power  may  be  used  only  to  retrieve  dead 
or  crippled  birds;  however,  the  craft 
may  not  be  used  imder  power  to  shoot 
any  crippled  birds; 

(v)  By  the  use  or  aid  of  live  birds  as 
decoys;  although  not  limited  to,  it  shall 
be  a  violation  of  this  paragraph  for  any 
person  to  take  mid-continent  light  geese 
on  an  area  where  tame  or  captive  live 
geese  are  present  unless  such  birds  are 
and  have  been  for  a  period  of  10 
consecutive  days  before  the  taking, 
confined  within  an  enclosure  that 
substantially  reduces  the  audibility  of 
their  calls  and  totally  conceals  the  birds 
from  the  sight  of  mid-continent  light 
geese; 

(vi)  By  means  or  aid  of  any  motor- 
driven  land,  water,  or  air  conveyance,  or 
any  sailboat  used  for  the  purpose  of  or 
resulting  in  the  concentrating,  driving. 


Federal  Register/Vol.  66,  No.  115 /Thursday,  June  14,  2001 /Rules  and  Regulations 


32267 


rallying,  or  stirring  up  of  mid-continent 
light  geese; 

(vii)  By  the  aid  of  baiting,  or  on  or 
over  any  baited  area.  As  used  in  this 
paragraph,  "baiting"  means  the  placing, 
exposing,  depositing,  distributing,  or 
scattering  of  shelled,  shucked,  or 
unshucked  com,  wheat  or  other  grain, 
salt,  or  other  feed  so  as  to  constitute  for 
such  birds  a  lure,  attraction  or 
enticement  to,  on,  or  over  any  areas 
where  himters  are  attempting  to  take 
them;  and  "baited  area"  means  any  area 
where  shelled,  shucked,  or  unshucked 
com,  wheat  or  other  grain,  salt,  or  other 
feed  capable  of  luring,  attracting,  or 
enticing  such  birds  is  directly  or 
indirectly  placed,  exposed,  deposited, 
distributed,  or  scattered;  and  such  area 
shall  remain  a  baited  area  for  10  days 
following  complete  removal  of  all  such 
com,  wheat  or  other  grain,  salt,  or  other 
feed.  However,  nothing  in  this 
paragraph  prohibits  the  taking  of  mid- 
continent  light  geese  on  or  over  standing 
crops,  flooded  standing  crops  (including 
aquatics),  flooded  harvested  croplands. 


grain  crops  properly  shucked  on  the 
field  where  grown,  or  grains  found 
scattered  solely  as  the  result  of  normal 
agricultural  planting  or  harvesting;  or 
(viii)  Participants  may  not  possess 
shot  (either  in  shotshells  or  as  loose  shot 
for  muzzleloading)  other  than  steel  shot, 
or  bismuth-tin,  or  other  shots  that  are 
authorized  in  50  CFR  20.21(j).  Season 
limitations  in  that  section  do  not  apply 
to  participants  acting  under  this  order. 

(e)  Under  what  conditions  would  the 
conservation  order  be  revoked?  The 
Service  will  annually  assess  the  overall 
impact  and  effectiveness  of  the 
conservation  order  to  ensure 
compatibility  with  long-term 
conservation  of  this  resource.  If  at  any 
time  we  receive  that  clearly 
demonstrates  a  serious  threat  of  injury 
to  the  area  or  areas  involved  no  longer 
exists,  we  will  initiate  action  to  revoke 
the  conservation  order. 

(f)  Will  information  concerning  the 
conservation  order  be  collected?  The 
information  collection  requirements  of 
the  conservation  order  have  been 


approved  by  OMB  and  assigned 
clearance  number  1018-0103.  Agencies 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  this  subpart  E 
will  be  utilized  to  administer  this 
program,  particularly  in  the  assessment 
of  impacts  alternative  regulatory 
strategies  may  have  on  mid-continent 
light  geese  and  other  migratory  bird 
populations.  The  information  collected 
will  be  required  to  authorize  State  and 
Tribal  govemments  responsible  for 
migratory  bird  management  to  take  mid- 
continent  light  geese  within  the 
guidelines  provided  by  the  Service. 

Dated:  June  7,  2001. 
Msrahail  P.  Jones,  Jr., 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

(PR  Doc.  01-15019  Filed  6-13-01;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rute  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animai  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Dodwt  No.  97-053-2] 

Black  Stem  Rust;  Addition  of  Rust- 
Resistant  Varieties 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Proposed  nile;  withdrawal  and 

reproposal. 

SUMMARY:  We  are  proposing  to  amend 
the  black  stem  rust  quarantine  and 
regulations  by  requiring  that  persons 
who  request  the  addition  of  Berberis, 
Mahoberberis,  or  Mahonia  spp.  plants  to 
the  list  of  rust-resistant  varieties  in  the 
regulations  must  provide  the  Agency 
with  a  description  of  the  variety  that  can 
be  used  by  State  nursery  inspectors  to 
clearly  identify  the  variety  and 
distinguish  it  from  others.  We  are 
proposing  to  require  that  inspectors 
verify,  prior  to  interstate  movement,  that 
varieties  match  their  description.  In 
addition,  we  are  also  proposing  to  add 
32  new  varieties  to  the  list  of  rust- 
resistant  Berberis,  Mahoberberis,  and 
Mahonia  species.  These  proposed 
changes  replace  a  previously  published 
proposed  rule,  which  we  are 
withdrawing  as  part  of  this  document, 
that  would  have  added  15  new  varieties 
to  the  list  of  rust-resistant  Berberis. 
Mahoberberis,  and  Mahonia  species 
without  requiring  the  submission  of 
descriptions  of  those  varieties  to  the 
Agency.  This  proposed  rule  would  help 
prevent  the  spread  of  black  stem  rust  by 
providing  for  and  requiring  the  accurate 
identification  of  rust-resistant  varieties 
by  inspectors  and  would  provide  for  the 
interstate  movement  of  newly 
developed  varieties  without 
unnecessary  restrictions. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  that  we  receive  by  August  13, 
2001. 


ADDRESSES:  Please  send  four  copies  of 
your  comment  (an  original  and  three 
copies)  to:  Docket  No.  97-053-2, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Suite  3C03,  4700  River 
Road,  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  97-053-2. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Vedpal  S.  Malik,  Agriculturist,  Invasive 

Species  and  Pest  Management,  PPQ, 

APHIS.  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1231;  (301)  734- 

6774. 

SUPPLEMENTARY  INFORMATION: 

Background 

Black  stem  rust  is  one  of  the  most 
destructive  plant  diseases  of  small 
grains  that  is  known  to  exist  in  the 
United  States.  The  disease  is  caused  by 
a  fungus  that  reduces  the  quality  and 
yield  of  infected  wheat,  oat,  barley,  and 
rye  crops  by  robbing  host  plants  of  food 
and  water.  In  addition  to  infecting  small 
grains,  the  fungus  lives  on  a  variefy  of 
alternate  host  plants  that  are  species  of 
the  genera  Beiheris,  Mahoberberis,  and 
Mahonia.  The  fungus  is  spread  from 
host  to  host  by  wind-borne  spores. 

The  black  stem  rust  quarantine  and 
regulations,  contained  in  7  CFR  301.38 
through  301.38-8  (referred  to  below  as 
the  regulations),  quarantine  the 
conterminous  48  States  and  the  District 
of  Columbia  and  govern  the  interstate 
movement  of  certain  plants  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia,  known  as  barberry  plants.  The 
species  of  these  plants  are  categorized  as 
either  rust-resistant  or  rust-susceptible. 
Rust-resistant  plants  do  not  pose  a  risk 
of  spreading  black  stem  rust  or  of 


contributing  to  the  development  of  new 
races  of  the  rust;  rust-susceptible  plants 
do  pose  such  risks. 

Section  301.38-2  of  the  regulations 
includes  a  listing  of  regulated  articles 
and  indicates  those  species  and  varieties 
of  the  genera  Berberis,  Mahoberberis, 
and  Mahonia  that  are  known  to  be  rust- 
resistant.  Although  rust-resistant  species 
are  included  as  regulated  articles,  they 
may  be  moved  into  or  through  protected 
areas  if  accompanied  by  a  certificate. 

On  April  7,  1998,  we  published  in  the 
Federal  Register  (63  FR  16908-16909, 
Docket  No.  97-053-1)  a  proposed  rule 
to  amend  the  regulations  by  adding  15 
varieties  to  the  list  of  rust-resistant 
Berberis,  Mahoberberis,  and  Mahonia 
species. 

We  solicited  comments  concerning 
our  proposal  for  45  days  ending  on  May 
22, 1998.  We  received  a  total  of  two 
conunents  by  that  date.  They  were  from 
a  representative  of  the  nursery  industry 
and  a  State  government  official. 

One  commenter  supported  the 
proposed  rule,  but  asked  that  we  correct 
the  nomenclature  of  one  proposed  rust- 
resistant  barberry  variety.  The 
commenter  also  requested  that  we 
consider  other  changes  to  the  black  stem 
rust  quarantine  that  were  outside  the 
scope  of  the  proposed  rulemaking. 

The  other  commenter  opposed  the 
addition  of  more  rust-resistant  barberry 
varieties  to  the  list  in  §  301.38-2 
without  the  distribution  of  proper  field 
identification  aids  to  State  inspectors. 
The  commenter  recommended  that 
before  additional  plants  are  added  to  the 
list  of  rust-resistant  barberry  varieties  in 
the  regulations,  the  Animal  and  Plant 
Health  hispection  Service  (APHIS) 
should  require  persons  who  develop 
new  varieties  to  provide  APHIS  with 
written  descriptions  and  color 
photographs  of  the  plants  that  can  be 
used  by  inspectors  to  properly  identify 
and  distinguish  between  barberry 
varieties.  The  commenter  stated  that 
such  a  requirement  would  help  to 
ensure  that  State  inspectors  can  verify 
that  plants  moving  into  their  States  are 
indeed  APHIS-approved  rust-resistant 
barberry  varieties. 

Since  this  comment  raises  a  new 
issue,  we  are  reproposing  the  April  7, 
1998,  proposed  rule  and  including 
regulatory  text  to  address  this  comment. 
Also,  several  additional  varieties  of  rust- 
resistant  varieties  have  been  submitted 
to  APHIS  for  inclusion  in  the 
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regulations  since  the  publication  of  the 
proposed  rule.  Therefore,  we  are 
proposing  to  amend  the  regulations  to 
include  these  recently  developed 
varieties. 

In  this  document,  we  are  proposing  to 
require  that  persons  who  request  APHIS 
to  add  a  variety  to  the  list  of  rust- 
resistant  barberry  varieties  in  the 
regulations  must  provide  APHIS  with  a 
description  of  the  variety,  including  a 
written  description  and  color  pictures 
that  can  be  used  by  State  ntirsery 
inspectors  to  clearly  identify  the  variety 
and  distinguish  it  from  other  varieties. 
This  requirement  would  be  contained  in 
§301.38-2(b)  of  the  regulations.  We  are 
proposing  this  requirement  in  order  to 
ensure  that  State  plant  inspectors  can 
clearly  determine  whether  plants 
moving  into  or  through  their  States  are 
rust-resistant  varieties  listed  in 
§  301.38-2  of  the  regulations. 

In  conjunction  with  this  requirement, 
we  are  also  proposing  to  require  that 
inspectors  who  issue  certificates  for  the 
movement  of  rust-resistant  barberry 
varieties  under  the  regulations  in 
§  301.38-4(b)(2)  must,  prior  to  issuing 
certificates,  verify  that  the  barberry 
varieties  to  be  shipped  match  the 
description  of  the  varieties  that  were 
provided  to  APHIS  in  accordance  with 
the  proposed  regulations  in  §  301.38- 
2(b). 

We  are  also  proposing  to  add  the 
following  varieties  to  the  lists  of  rust- 
resistant  Berberis,  Mahoberberis,  and 
Mahonia  species: 

Berberis 

B.  aggregate  x  B.  wilsoniae  'Pirate  King' 

B.  X  carminea  'Pirate  King' 

B.  'Amstelveen' 

B.  candidula  x  B.  verruculosa 

'Amstelveen' 
B.  X  frikartii  'Amstelveen' 
B.  gagnepainii  'Chenault' 
B.  integerrima  'Wallichs  Purple' 
B.  lologensis  'Mystery  Fire' 
B.  poirettU  'BJG  073',  'MTA' 
B.  soulieana  'Claret  Cascade' 
B.  thunbergii  'Antares' 
B.  thunbergii  'Aurea  Nana' 
B.  thunbergii  'Bailone'  (Ruby  Carousel®) 
B.  thunbergii  'Bailtwo'  (Burgimdy 

Carousel®) 
B.  thunbergii  'Bailgreen'  (Jade 

CarouseF*^) 
B.  thunbergii  'Concorde' 
B.  thunbergii  'Criruzam'  Crimson 

Ruby™ 

B.  thunbergii  'Golden  Pygmy' 
B.  thunbergii  'Green  Carpet' 
B.  thunbergii  'Lime  Glow' 
B.  thunbergii  'Midruzam'  Midnight 
Ruby™ 

B.  thunbergii  'Painter's  Palette' 
B.  thunbergii  'Royal  Burgundy' 


B.  thunbergii  'Royal  Cloak' 

B.  thunbergii  x  'Bailsel'  (Golden 

Carousel®) 
B.  thunbergii  x  'Tara'  (Emerald  . 

Carousel®) 

Mahoberberis 

M.  aquifolium  'Smaragd' 
M.  X  'Magic' 

Mahonia 

M.  aquifolium  'Undulata' 

M.  japonica  x  M.  lomariifolia  'Charity' 

Af.  X  media  'Charity' 

M.  X  media  'Winter  Sun' 

The  nurseries  that  developed  these 
rust-resistant  species  of  Berberis, 
Mahoberberis,  and  Mahonia  have 
provided  identification  guides  to  APHIS 
and  to  the  receiving  States.  The 
proposed  addition  of  these  species  to 
the  list  of  rust-resistant  species  is  based 
on  recent  testing  to  determine  rust- 
resistance  conducted  by  the  Agricultural 
Research  Service  of  the  United  States 
Department  of  Agriculture  (USDA)  at  its 
Cereal  Rust  Laboratory  in  St.  Paul,  MN. 
The  testing  is  performed  in  the 
following  manner:  In  a  greenhouse,  the 
suspect  plant  or  test  subject  is  placed 
imder  a  screen  with  a  control  plant — a 
known  rust-susceptible  species  of 
Berberis,  Mahoberberis,  or  Mahonia. 
Infected  wheat  stems,  a  primary  host  of 
black  stem  rust,  are  placed  on  top  of  the 
screen.  The  plants  are  moistened  and 
maintained  in  100  percent  humidity. 
This  causes  the  spores  to  swell  and  fall 
on  the  plants  lying  imder  the  screen. 
The  plants  are  then  observed  for  7  days 
at  20  to  80  percent  relative  humidity.  If 
the  rust-susceptible  plant  shows  signs  of 
infection  after  7  days  and  the  test  plant 
does  not,  the  test  results  indicate  that 
the  test  plant  is  rust-resistant.  This  test 
must  be  performed  12  times,  and  all  12 
tests  must  yield  the  same  result  before 
USDA  can  make  a  determination  as  to 
whether  the  test  plants  are  rust- 
resistant.  The  test  may  be  conducted  on 
12  individual  plants,  or  it  may  be 
performed  multiple  times  on  fewer 
plants  (e.g.,  6  plants  tested  twice  or  3 
plants  tested  four  times).  The  tests  must 
be  performed  on  new  growth,  just  as  the 
leaves  are  unfolding.  Therefore,  the  tests 
are  usually  conducted  in  the  spring  or 
fall,  during  the  growing  season.  All  12 
tests  generally  cannot  be  conducted  on 
the  same  day  because  of  the  plants' 
different  growth  stages.  Based  on  over 
30  years  of  experience  with  this  test,  we 
believe  that  12  is  the  reliable  test  sample 
size  on  which  USDA  can  make  its 
determination.  We  do  not  know  of  any 
plant  that  was  subsequently  discovered 
to  be  rust-susceptible  after  undergoing 
this  procedure  12  times  and  being 


determined  by  USDA  to  oe  rust- 
resistant. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  allow  the 
interstate  movement  of  32  new  varieties 
of  Berberis,  Mahoberberis,  and  Mahonia 
that  have  been  determined  to  be 
resistant  to  black  stem  rust  into  and 
through  States  or  parts  of  States 
designated  as  protected  areas  in 
accordance  with  the  requirements  in  the 
regulations.  Based  on  the  information 
provided  to  us,  we  have  determined  that 
this  proposed  rule,  if  adopted,  would 
affect  three  or  foiu*  nurseries  that  might 
propagate  the  new  species  and 
numerous  retail  sales  nurseries  that 
might  purchase  and  resell  the  varieties. 
This  proposed  rule  would  enable  those 
nurseries  to  move  the  species  into  and 
through  protected  areas  and  to 
propagate  and  sell  the  species  in  States 
or  parts  of  States  designated  as 
protected  areas. 

Currently,  123  varieties  of  barberry 
plants  are  listed  as  rust-resistant.  Of 
those  123  varieties,  many  are  no  longer 
propagated  for  commercial  sale.  Many 
consumers  are  choosing  newer  varieties 
that  are  horticultujally  more  attractive. 
This  rule  would  add  32  new  varieties  to 
the  current  list  of  123  varieties.  The 
addition  of  these  32  new  varieties 
would  simply  create  a  greater  selection 
of  barberry  plant  varieties  from  which 
consumers  can  choose.  This  proposed 
rule  could  encourage  iimovation  by 
allowing  nurseries  that  develop  new 
rust-resistant  Berberis,  Mahoberberis, 
and  Mahonia  varieties  the  opportunity 
to  market  those  varieties  in  protected 
areas;  however,  there  is  no  indication 
that  the  periodic  introduction  of  new 
varieties  to  the  market  has  any  effect  on 
overall  sales  volumes.  Therefore,  we  do 
not  anticipate  that  there  will  be  any 
significant  economic  impact  on  those 
nurseries  that  might  handle  the  new 
varieties. 

This  proposed  rule  would  require  that 
persons  requesting  the  addition  of  a 
barberry  variety  to  the  list  of  rust- 
resistant  varieties  in  the  regulations 
must  first  provide  APHIS  with  a 
description  of  the  variety,  including  a 
written  description  and  color  pictures 
that  can  be  used  by  State  nursety 
inspectors  to  clearly  identify  the  variety 
and  distinguish  it  from  other  varieties. 
This  rule  would  also  require  that,  prior 


32270 


Federal  Register /Vol.  66,  No.  115 /Thursday,  June  14,  2001  /  Proposed  Rules 


to  interstate  movement,  an  inspector 
must  verify  that  a  rust-resistant  variety 
matches  the  description  of  the  variety 
provided  to  APHIS.  However,  these 
proposed  requirements  are  not  expected 
to  result  in  any  measurable  cost  to 
persons  involved  in  the  production  or 
movement  of  the  plants. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  .in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with    . 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS.  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  97-053-2.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  97-053-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assiued  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

In  this  document,  we  are  proposing  to 
require  that  persons  who  request  APHIS 
to  add  a  variety  to  the  list  of  rust- 
resistant  barberry  varieties  in  the 
regulations  must  provide  APHIS  with  a 
description  of  the  variety,  including  a 
written  description  and  color  pictures 


that  can  be  used  by  State  nursery 
inspectors  to  clearly  identify  the  variety 
and  distinguish  it  from  other  varieties. 
This  requirement  would  be  contained  in 
§  301.38-2(b}  of  the  regulations.  We  are 
proposing  this  requirement  in  order  to 
ensure  that  State  plant  inspectors  can 
clearly  determine  whether  plants 
moving  into  or  through  their  States  are 
rust-resistant  varieties  listed  in 
§301.38-2  of  the  regulations.  We  are 
asking  OMB  to  approve  the  collection  of 
this  information  for  3  years. 

In  conjimction  with  this  requirement, 
we  are  also  proposing  to  require  that 
inspectors  who  issue  certificates  for  the 
movement  of  rust-resistant  barberry 
varieties  under  the  regulations  in 
§  301.38-4(b)(2)  must,  prior  to  issuing 
certificates,  verify  that  the  barberry 
varieties  shipped  match  the  description 
of  the  varieties  that  were  provided  to 
APHIS  in  accordance  with  the  proposed 
regulations  in  §  301.38-2{b). 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden. of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  4  hours  per 
response. 

Respondents:  Nurseries  that  propagate 
new  rust-resistant  species  and  varieties 
of  Berberis  spp.,  Mahoberberis  spp.,  and 
Mahonia  spp. 

Estimated  annual  number  of 
respondents:  4. 

Estimated  annual  number  of 
responses  per  respondent:  2. 

Estimated  annual  number  of 
responses:  8. 

Estimated  total  annual  burden  on 
respondents:  32  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 


Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultm^l  commodities.  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  166,  7711,  7712,  7714, 
7731,  7735,  7751,  7752,  7753,  and  7754;  7 
CFR2.22.  2.80,  and  371.3. 

Section  301.75-15  also  issued  under 
sec.  204,  Title  11,  Pub.  L.106-113, 113 
Stat.  1501A-293  and  Sec.  203,  Title  II, 
Pub.  L.  106-224, 114  Stat.  400. 

§301.38-1    [Amended] 

2.  Section  301.38-1  would  be 
amended  as  follows: 

a.  In  the  definition  for  Rust-resistant 
plants,  by  removing  the  words 

'§  301.38-2  (b)  and  (c)"  and  adding  the 
words  "§  301.38-2  (a)(2)  and  (a)(3)"  in 
their  place. 

b.  In  the  definition  for  Rust- 
susceptible  plants,  by  removing  the 
words  "§  301.38-2  (b)  and  (c)"  and 
adding  the  words  "§  301.38-2(a)(2)  and 
(a)(3)"  in  their  place. 

c.  In  the  definition  for  Regulated 
article,  by  removing  the  words 

"§  301.38-2  (a)  through  (d)"  and  adding 
the  words  "§  301.38-2(a)(l)  through 
(a)(4)'*  in  their  place,  and  by  removing 
the  words  "§  301.38-2(e)"  and  adding 
the  words  "§  301.38-2(a)(5)"  in  their 
place. 

3.  Section  301.38-2  would  be  revised 
to  read  as  follows: 

§  301 .38-2    Regulated  articles. 

(a)  The  following  are  regulated 
articles:  ^ 

(1)  All  seedlings  and  plants  of  less 
than  2  years'  growth  of  the  genus 
Berberis. 

(2)  All  plants,  seeds,  fruits,  and  other 
plant  parts  capable  of  propagation  from 
the  following  rust-resistant  Berberis 
species. 

B.  aggregata  x  B.  wilsoniae  'Pirate  King' 

B.  'Amstelveen' 

B.  aridocalida 

B.  beaniana 

B.  buxifolia 

B.  buxifolia  nana 

B.  calliantha 

B.  candidula 


'  Permit  and  other  requirements  for  the  interstate 
movement  of  black  stem  rust  organisms  are 
contained  in  part  330  of  this  chapter. 
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candidula  Amstelveen' 

candidula  x  B.  vemiculosa 

'Amstelveen' 

cavallieri 

chenaulti 

chanaulti  'Apricot  Queen' 

circumserrata 

concinha 

coxii 


darwini 

dasystachya 

dubia 

feddeana 

formosana 

franchetiana 

gagnepainii 

gagnepaini  'Chenault' 

gilgiana 

gladwynensis 

gladwynensis  'William  Penn' 

gyalaica 

heterophylld 

horvathi 

hybrido-gagnepaini 

insignis 

integerrima  'Wallichs  Purple' 

yWionae 

julianae  'Nana' 

julianae  'Spring  Glory' 

koreana 

koreana  x  B.  thunbergii  hybrid  Bailsel 

koreana  x  B.  thunbergii  hybrid  Tara 

lempergiana 

lepidifolia 

linearifolia 

linearifolia  var.  'Orange  King' 

lologensis 

lologensis  'Mystery  Fire' 

manipurana 

media  'Park  Jewel' 

media  'Red  Jewel' 

mentorensis 

pollens 

poirettii  'BJG  073',  'MTA' 

potanini 

Renton 

replicata 

sanguinea 

sargentiana 

sikkimensis 

soulieana  'Claret  Cascade' 

stenophylla 

stenophylla  diversifolia 

stenophylla  invini 

stenophylla  gracilis 

stenophylla  nana  compacta 

taliensis 

telomaica  artisepala 

thunbergii 

thunbergii  'Antares' 

thunbergii  aurea 

thunbergii  'Aurea  Nana' 

thunbergii  argenteo  marginata 

thunbergii  atropurpurea 

thunbergii  atropurpurea  erecta 

thunbergii  atropurpurea  erecta 

Marshalli 

thunbergii  atropurpurea  'Golden 

Ring' 


B.  thunbergii  atropurpurea  'Intermedia' 
B.  thunbergii  atropurpurea  'Knight 

Burgimdy' 
B.  thunbergii  atropurpurea  nana 
B.  thunbergii  atropurpurea  'Redbird' 
B.  thunbergii  atropurpurea  Rose  Glow' 
B.  thunbergii  'Bagatelle' 
B.  thunbergii  'Bailone' 
B.  thunbergii  'Bailtwo' 
B.  thunbergii  'Bailone'  (Ruby  Carousel®) 
B.  thunbergii  'Bailtwo'  (Burgundy 

Carousel*) 
B.  thunbergii  'Bailgreen'  (Jade 

Carousel^M) 

B.  thunbergii  'Bonanza  Gold' 

B.  thunbergii  'Concorde' 

B.  thunbergii  'Crimson  Pygmy' 

B.  thunbergii  'Criruzam'  Crimson  Ruby 

B.  thunbergii  'Dwarf  Jewell' 

B.  thunbergii  erecta 

B.  thunbergii  'globe' 

B.  thunbergii  'golden' 

B.  thunbergii  'Golden  Pygmy' 

B.  thunbergii  'Green  Carpet' 

B.  thunbergii  'Harlequin' 

B.  thunbergii  'Helmond  Pillar' 

B.  thunbergii  'Kobold' 

B.  thunbergii  'Lime  Glow' 

B.  thurtberffi  'Lustre  Green' 

B.  thunbergii  maximowiczi 

B.  thunbergii  'Midruzam'  Midnight 

Ruby 
B.  thunbergii  minor  _ 

B.  f/iunbe/^jj 'Monry' 
B.  thunbergii  'Monlers' 
B.  thunbergii  'Monomb' 
B.  thunbergii  'Painter's  Palette' 
B.  thunbergii  'Pink  Queen' 
B.  thunbergii  pluriflora 
B.  thunbergii  'Royal  Burgundy' 
B.  thunbergii  'Royal  Cloak' 
B.  thunbergii  'Sparkle' 
B.  thunbergii  'Thomless' 
B.  thunbergii  'Upright  Jewell' 
B.  thunbergii  variegata 
B.  thunbergii  xanthocarpa 
B.  thunbergii  x  'Bailsel'  (Golden 

Carousel®) 
B.  thunbergii  x  'Tara'  (Emerald 

Carousel®) 
B.  triacanthophora 
B.  triculosa 
B.  verruculosa 
B.  virgatorum 
B.  workingensis 
B.  xanthoxylon 
B.  X  carminea  'Pirate  King' 
B.  X  frikartii  'Amstelveen' 

(3)  All  plants,  seedlings,  seeds,  fruits, 
and  other  plant  parts  capable  of 
propagation  ftt)m  the  following  rust- 
resistant  Mahoberberis  and  Mahonia 
species,  except  Mahonia  cuttings  for 
decorative  purposes: 

(i)  Genus  Mahoberberis: 
M.  aqui-candidula 
M.  aquifolium  'Smaragd' 
M.  aqui-sargentiae 


M.  miethkeana 
M.  x  'Magic' 

(ii)  Genus  Mahonia: 
M.  amplectens 
M.  aquifolium 
M.  aquifolium  atropurpurea 
M.  aquifolium  compacta 
M.  aquifolium  compacta  'John  Muir' 
M.  aquifolium  'Donewell' 
M.  aquifolium  'Kings  Ransom' 
M.  aquifolium  'Orangee  Flame" 
M.  aquifolium  'Undulata' 
M.  aquifolium  'Winter  Sun' 
M.  'Arthur  Menzies' 
M.  bealei 
M.  dictyota 
M.  fortunei 

M.  'Golden  Abundance' 
M.  japonica 

M.  japonica  x  M.  lomariifolia  'Charity' 
M.  lomarifolia 
M.  nervosa 
M.  pinnata 

M.  pirmata  'Ken  Hartman' 
M.  piperiana 
M.  pumila 
M.  repens 

M.  X  media  'Charity' 
M.  X  media  'Winter  Sun' 

(4)  All  plants,  seeds,  fruits,  and  other 
plant  parts  capable  of  propagation  frtim 
rust-susceptible  species  and  varieties  of 
the  genera  Berberis,  Mahoberberis,  and 
Mahonia,  and  seedlings  from  rust- 
susceptible  species  and  varieties  of  the 
genera  Mahoberberis  and  Mahonia, 
except  Mahonia  cuttings  for  decorative 
piuposes. 

(5)  Any  other  product  or  article  not 
listed  in  paragraphs  (a)(i)  through  (a)(4) 
of  this  section  that  an  inspector 
determines  presents  a  risk  of  spread  of 
black  stem  rust.  The  inspector  must 
notify  the  person  in  possession  of  the 
product  or  article  that  it  is  subject  to  the 
provisions  of  this  subpart. 

(b)  The  person  requesting  that  a  rust- 
resistant  variefy  be  added  to  paragraphs 
(a)(2)  and  (a)(3)  of  this  section  must 
provide  APHIS  with  a  description  of  the 
variety,  including  a  written  description 
and  color  pictiires  that  can  be  used  by 
State  nursery  inspectors  to  clearly 
identify  the  variety  and  distinguish  it 
from  other  varieties. 

i  301 .38-4    [Amended] 

4.  Section  301.38-4  would  be 
amended  as  follows: 

a.  In  paragraph  (b)(2)(i),  by  removing 
the  words  "§  301.38-2  (b)"  and  adding 
the  words  "§  301.38-2  (a)(2)"  in  their 
place. 

b.  In  paragraph  (b)(2)(ii).  by  removing 
the  words  "§  301.38-2  (c)"  and  adding 
the  words  "§  301.38-2  (a)(3)"  in  their 
place. 

5.  Section  301.38-5(b)  would  be 
revised  to  read  as  follows: 
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§301.38-^    Assembly  and  impaction  Of 
regulated  articles:  issuance  and 
cancellation  o(  certificates. 

***** 

(b)  An  inspector  may  issue  a 
certificate  for  the  interstate  movement  of 
a  regulated  article  if  he  or  she: 

(1)  Determines,  upon  examination, 
that  the  regulated  article  may  be  moved 
interstate  in  accordance  with  §  301.38- 
4; 

(2)  Determines  that  the  regulated 
article  may  be  moved  interstate  in 
accordance  with  all  other  Federal 
domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article:  and 

(3)  Verifies  that  the  regulated  article, 
if  being  moved  interstate  in  accordance 
with  §  301.38-^(b)(2),  matches  the 
description  provided  to  APHIS  in 
accordance  with  §  301.38-2(b]. 

Done  in  Washington,  DC,  this  8th  day  of 
June  2001. 
Bobby  R.  Acord. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  01-14943  Filed  6-13-01;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

10  CFR  Part  1008 
RIN:  1901-AA69 

Privaqf  Act;  bnptomantalion 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  Privacy 
Act  regulation  by  adding  three  systems 
of  records  to  the  list  of  systems 
exempted  from  certain  subsections  of 
the  Act.  Exemptions  for  two  systems  of 
records  are  needed  to  enable  the  Office 
of  Employee  Concerns  and  the  Office  of 
Hearings  and  Appeals  to  perform  their 
duties  and  responsibilities  with  regard 
to  investigation  and/ or  adjudication  of 
employee  and  contractor  employee 
concerns  or  complaints,  pursuant  to  the 
whisdeblower  protection  provisions  in 
Part  708  of  title  10  of  the  Code  of 
Federal  Regulations  (CFR)  and 
applicable  laws.  An  exemption  for  a 
third  system  of  records  is  needed  to 
enable  the  Office  of  Intelligence  to 
perform  its  duties  and  responsibiUties. 
DATES:  Written  comments  should  be 
made  on  or  before  July  16,  2001. 
AOORESSES:  Written  conunents  should 
be  directed  to:  Abel  Lopez,  Director, 
Freedom  of  Information  Act  and  Privacy 
Act  Division,  U.S.  Department  of 


Energy,  MA-73, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Abel 
Lopez  (Privacy  Act  Officer),  (202)  586- 
5955;  William  Lewis  (program  contact 
for  Office  of  Employee  Concerns),  (202) 
586-6530;  William  Schwartz  (program 
contact  for  Office  of  Hearings  and 
Appeals),  (202)  287-1522;  or  Caryl 
Butler  Gross  (program  contact  for  Office 
of  IntelUgence).  (202)  586-5172. 
SUPf>I.EMENTARY  INFORMATION: 

I.  Background 
n.  Analysis 

III.  Regulatory  and  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

B.  Review  Under  Executive  Order  12988 

C.  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  the  National 
Environmental  Policy  Act 

F.  Review  Under  Executive  Order  13132 

G.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

H.  Review  Under  the  Treasury  and  General 

Government  Appropriations  Act,  1999 
I.  Review  Under  Executive  Order  13084 

IV.  Public  Comment 

L  Background 

Ptu^uant  to  the  Privacy  Act  of  1974 
(the  Act),  as  amended  (5  U.S.C.  552a(j) 
and  (k)),  the  Secretary  of  Energy  is 
authorized  to  promulgate  rules,  in 
accordance  with  the  notice  and 
comment  requirements  in  5  U.S.C.  553, 
to  exempt  any  system  of  records  within 
the  agency  from  certain  subsections  of 
the  Act.  Accordingly,  DOE  is  proposing 
three  new  systems  of  records  to  be 
added  to  the  list  of  systems  of  records 
exempted  from  certain  subsections  of 
the  Act. 

One  of  the  proposed  exemptions 
would  amend  the  DOE's  Privacy  Act 
regulation  to  enable  the  Office  of 
Employee  Concerns  to  carry  out  its 
investigative  duties  and  responsibilities. 
DOE  recognizes  that  free  and  open 
expression  of  DOE  Federal  and 
contractor  and  subcontractor  employee 
concerns  is  essential  to  safe  and 
efficient  accompUshment  of  DOE's 
mission.  E)OE  and  contractor  employees 
have  the  right  and  responsibility  to 
report  concerns  relating  to  the 
environment,  safety,  health,  or 
management  of  E)epartment  operations. 
The  Employee  Concerns  Program  is 
designed  to  encourage  o(>en 
communication;  inform  employees  of 
the  proper  forum  for  consideration  of 
their  concerns;  ensure  employees  can 
raise  issues  without  fearing  reprisal; 
address  employee  concerns  in  a  timely 
and  objective  manner;  and  provide 
employees  an  avenue  for  consideration 
of  concerns  that  fall  outside  existing 


systems.  Employee  Concerns  Program 
records  include  concerns  or  complaints 
brought  to  the  attention  of  DOE 
Employee  Concerns  Program  offices. 
These  records  include  the  receipt  of 
complaints  filed  under  10  CFR  part  708, 
the  DOE  Contractor  Employee 
Protection  Program.  The  records  in  this 
system  will  be  used  by  employee 
concerns  program  offices  to  document 
concerns  brought  to  their  attention  and 
to  assist  in  the  resolution  of  concerns 
about  various  work-related  issues 
including  the  environment,  safety, 
health,  employer-supervisor 
relationships,  or  work  processes  and 
practices. 

A  second  proposed  exemption  would 
amend  the  DOE's  Privacy  Act  regtdation 
to  enable  the  Office  of  Hearings  and 
Appeals  to  carry  out  its  investigative 
and  adjudicatory  duties  and 
responsibilities  imder  10  CFR  part  708 
and  other  whisdeblower  protection 
laws.  These  include  investigating 
allegations  of  acts  of  reprisal  taken 
against  a  DOE  employee  or  DOE 
contractor  employee  who  claims  to  have 
made  a  protected  disclosure,  as  defined 
in  10  CFR  part  708,  and  subsequently 
processing  such  "whistleblower" 
claims,  including  hearings  and  appeals 
on  such  matters.  These  duties  and 
responsibilities  are  carried  out  pursuant 
to  those  regulations  and  section  3164  of 
the  National  Defense  Authorization  Act 
for  FY  2000  (Pub.  L.  106-65).  codified 
in  42  U.S.C.  7239. 

The  third  proposed  exemption  would 
amend  the  DOE's  Privacy  Act  regulation 
to  enable  the  Office  of  Intelligence  to 
carry  out  its  duties  and  responsibilities 
involving  national  security.  More 
specifically,  these  include  controlling 
access  to  and  use  of  Sensitive 
Compartmented  Information  (SCI)  and 
other  classified  intelligence  information 
bearing  the  Director,  Central  Intelligence 
(DQ)  authorized  control  markings; 
approving  access  to  SCI  in  compliance 
with  DCI  directives;  and  conducting 
eligibility  determinations, 
adjudications,  revocations  and  appeals 
bom  denials  and  revocations. 

n.  Analysis 

DOE  proposes  to  amend  §  1008.12  (b) 
of  its  Privacy  Act  regulation  to  exempt 
the  following  three  new  systems  of 
records  from  certain  subsections  of  the 
Privacy  Act  (5  U.S.C.  552a). 

The  system  of  records,  "Employee 
Concerns  Program  Records"  (DOE-3), 
will  be  exempt  from  subsections  (c)(3), 
(d)(2),  and  (e)(1)  of  5  U.S.C.  552a 
pursuant  to  subsections  (k)(l),  (2),  and 
(5),  to  the  extent  that  information  in  this 
system  meets  the  requirements  of  those 
subsections  of  the  Act. 
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The  system  of  record^, , 
"Whistleblower  Investigation,  Hearing 
and  Appeal  Records"  (DOE-7),  will  be 
exempt  from  subsections  (c)(3),  (d)(2), 
and  (e)(1)  of  5  U.S.C.  552a  pursuant  to 
subsections  (k)(l),  (2),  and  (5),  to  the 
extent  that  information  in  this  system 
meets  the  requirements  of  those 
subsections  of  the  Act. 

The  system  of  records,  "Intelligence 
Related  Access  Authorization"  (DOE- 
15),  will  be  exempt  from  subsections 
(c)(3),  (d),  (e)(1),  (e)(4)(G)  and  (H),  and 
(f)  of  5  U.S.C.  552a  pursuant  to 
subsections  (k)(l),  (2),  and  (5),  to  the 
extent  that  information  in  this  system 
meets  the  requirements  of  those 
subsections  of  the  Act.  This  system  of 
records  will  consist  of  administrative 
records  of  DOE  and  contractor 
employees,  consultants,  and  certain 
persons  applying  for,  granted  or  denied 
access  to  certain  categories  of  classified 
information.  The  purpose  of  the  system 
is  to  satisfy  the  requirements  of 
Executive  Order  12968,  the  Department 
of  Energy  Procedures  for  Intelligence 
Activities,  and  DOE  Order  5670.1A 
"Management  and  Control  of  Foreign 
Intelligence." 

Subsections  (k)(l).  (2).  and  (5) 

Generally  speaking,  subsection  (k)(l), 
5  U.S.C.  552a(k)(l),  provides  that  the 
head  of  an  agency  may  exempt  an 
agency  system  of  records  from  certain 
provisions  of  the  Privacy  Act  if  the 
system  of  records  is  subject  to  Section 
552(b)(1)  of  the  Freedom  of  Information 
Act,  5  U.S.C.  552.  That  section  of  the 
Freedom  of  Information  Act  protects 
from  disclosure  properly  classified 
national  sectuity  information. 

Subsection  (k)(2),  5  U.S.C.  552a(k)(2), 
provides  that  the  head  of  an  agency  may 
exempt  an  agency  system  of  records 
from  certain  provisions  of  the  Privacy 
Act  if  the  system  of  records  is 
investigatory  material  compiled  for  law 
enforcement  piu-poses,  provided  that,  if 
any  individual  is  denied  a  right, 
privilege  or  benefit  under  Federal  law, 
the  material  will  be  provided,  except  to 
the  extent  that  disclosure  would  reveal 
the  identity  of  a  confidential  source. 

Subsection  (k)(5),  5  U.S.C.  552a(k)(5), 
provides  that  the  head  of  an  agency  may 
exempt  an  agency  system  of  records 
from  certain  provisions  of  the  Privacy 
Act  if  the  system  of  records  is 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information,  but 
only  to  the  extent  that  disclosure  would 
reveal  the  identity  of  a  confidential 
source. 


The  detailed  reasons  for  exemptions 
under  5  U.S.C.  552a(k)(l).  (2)  and  (5)  are 
as  follows: 

Subsection  (k)(l)  Exemption 

Under  subsection  (k){l)  of  the  Privacy 
Act  records  may  be  exempted  that  are 
"specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  are  in  fact 
properly  classified  piu^uant  to  such 
Executive  Order,"  5  U.S.C.  552(b)(1). 

To  the  extent  that  records  in  these 
systems  are  classified  pursuant  to  an 
Executive  Order,  they  may  not  be 
disclosed.  Therefore,  this  exemption 
will  apply  as  follows: 

Subsections  Exempt  Pursuant  to  (k)(l) 

(1)  Except  for  disclosures  made  under 
(b)(7)  of  the  Act,  5  U.S.C.  552a(c)(3) 
requires  that  upon  request,  an  agency 
must  give  an  individual  named  in  a 
record  an  accounting  that  reflects  the 
disclosiue  of  the  record  to  other  persons 
or  agencies.  This  accounting  must  state 
the  date,  natiu«,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  Under 
subsection  (k){l)  of  the  Privacy  Act, 
records  may  be  exempted  that  are 
specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  are  in  fact 
properly  classified  pursuant  to  such 
Executive  Order.  To  the  extent  that 
records  in  these  systems  are  classified 
pursuant  to  an  Executive  Order,  they 
may  not  be  disclosed. 

The  DOE  has  programs  involving 
classified  material  that  may  be  the 
subject  of  a  whisdeblower  complaint, 
and  the  Office  of  Intelligence  handles 
certain  types  of  classified  information. 
The  application  of  this  accounting 
provision  to  records  involving  properly 
classified  material  could  reveal 
classified  material.  If  this  information 
about  classified  material  were  disclosed, 
national  security  might  be 
compromised.  An  example  of  an  issue 
involving  classified  material  that  can 
affect  national  security  would  be  a 
whistleblower  complaint  that  discusses 
security  measures  at  a  particular 
weapons  facility.  Such  information 
could  be  utilized  improperly  to  the 
detriment  of  national  seciuity. 

(2)  These  systems  also  are  exempt 
from  paragraph  (d)(2)  of  this  section.  To 
require  the  Office  of  Employee 
Concerns,  the  Office  of  Hearings  and 
Appeals  and  the  Office  of  Intelligence  to 
amend  information  thought  to  be 
incorrect,  irrelevant,  or  untimely, 
because  of  the  nature  of  the  information 
collected  and  the  essential  length  of 


time  it  is  maintained,  H^^^f'^  create  an 
impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
investigations  and  access  adjudications 
attempting  to  resolve  questions  of 
acouacy. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individuaJ 
that  is  relevant  auid  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
The  Office  of  Intelligence  maintains 
records  relating  to  authorization  for 
individuals  to  have  access  to  classified 
information.  The  Office  of  Employee 
Concerns  and  the  Office  of  Hearings  and 
Appeals  do  not  create  the  material  they 
collect  and  have  no  control  over  the 
content  of  that  material.  An  exemption 
from  the  foregoing  is  needed  because: 

a.  It  is  not  always  possible  to  detect  ^ 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  that  involves  use  of 
properly  classified  information  or  of  an 
adjudication  of  access  to  classified 
national  seciu-ity  information. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing,  and 
it  is  only  after  the  information  is 
evaluated  that  the  relevancy  and 
necessity  of  such  information  can  be 
established.  Fiulhermore,  information 
outside  the  scope  of  the  Office  of 
Employee  Concerns'  and  the  Office  of 
Hearings  and  Appeals'  jurisdiction  may 
be  helpful  in  establishing  patterns  of 
activities  or  problems  or  in  developing 
information  that  should  be  referred  to 
other  entities.  Such  information  cannot 
always  readily  be  segregated.  Likewise, 
in  any  adjudication  of  access, 
information  may  be  obtained  concerning 
violations  of  laws  other  than  those 
within  the  scope  of  the  adjudication.  In 
the  interest  of  effective  law 
enforcement,  such  information  should 
be  retained  for  dissemination  to 
appropriate  law  enforcement  agencies. 

c.  In  interviewing  persons  or 
obtaining  information  from  other 
sources  during  an  adjudication 
including  the  backgroimd  investigation, 
information  may  be  supplied  to  the 
investigator  which  relates  to  matters 
incidental  to  the  main  purpose  of  the 
inquiry  or  investigation,  but  which  also 
relates  to  matters  imder  the  jurisdiction 
of  another  agency.  Such  information 
cannot  readily  be  segregated. 

Subsection  (k)(2)  Exemption 

Subsection  {k)(2)  permits  the 
exemption  of  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
5  U.S.C.  552a(j)(2),  provided,  however. 
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that  if  any  individual  is  denied  any 
right,  privilege,  or  benefit  to  which  he 
would  otherwise  be  entitled  by  Federal 
law,  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  material,  such  material  shall  be 
provided  to  such  individual.  The 
material  will  be  provided  except  to  the 
extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Govemmeiit  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27, 1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 

Subsections  Exempt  Pursuant  to  (k)(2) 

(1)  Except  for  disclosures  made  under 
{b)(7)  of  the  Act,  5  U.S.C.  552a(c)(3) 
requires  that  upon  request,  an  agency 
must  give  an  individual  named  in  a 
record  an  accounting  that  reflects  the 
disclosure  of  the  record  to  other  persons 
or  agencies.  This  accounting  must  state 
the  date,  nature,  and  purpose  of  each 
disclosure  of  the  records  and  the  name 
and  address  of  the  recipient.  To  the 
extent  that  such  an  accounting  would 
lead  directly  or  indirectly  to  the 
disclosure  of  the  identity  of  a  source  as 
described  above,  the  (k)(2)  exemption  is 
applicable. 

(2)  These  systems  also  are  exempt 
from  paragraph  (d)(2)  of  this  section.  To 
require  the  Office  of  Employee 
Concerns,  the  Office  of  Hearings  and 
Appeals  and  the  Office  of  Intelligence  to 
amend  information  thought  to  be 
incorrect,  irrelevant,  or  untimely, 
because  of  the  nature  of  the  information 
collected  and  the  essential  length  of 
time  it  is  maintained,  would  create  an 
impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
investigations  and  access  adjudications 
attempting  to  resolve  questions  of 
accuracy. 

(3)  5  U.S.C.  552a(e)(l}  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  fi-om  the  foregoing  is 
needed  because: 

a.  It  is  not  always  possible  to  detect 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  involving  employee 
complaints  or  concerns  and 
whistleblowing  or  of  an  adjudication  of 
access  to  classified  national  security 
information. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 


collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  or  the 
investigation,  hearing  or  appeal  is 
completed  that  the  relevancy  and 
necessity  of  such  information  can  be 
established. 

c.  In  investigating  an  employee 
complaint  or  conducting  a 
whistleblower  proceeding,  or  in  the 
adjudication  of  access  to  classified 
national  security  information,  the 
relevant  office  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  its 
jiuisdiction.  In  the  interest  of  effective 
law  enforcement,  these  offices  should  be 
able  to  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  program 
violations  or  criminal  activity  and 
provide  leads  for  those  law  enforcement 
agencies  charged  with  enforcing  other 
segments  of  criminal  or  civil  law. 

d.  In  addition,  information  obtained 
by  these  offices  may  relate  not  only  to 
an  investigation  or  proceeding  under  10 
CFR  part  708  or  to  an  adjudication  of 
access  to  classified  national  security 
information,  but  also  to  matters  under 
the  jurisdiction  of  another  agency.  Such 
information  is  not  readily  segregable 
and  should  be  retained  for 
dissemination  to  appropriate  law 
enforcement  agencies  charged  with 
enforcing  other  criminal  or  civil  law. 

(4)  The  Office  of  Intelligence  system 
of  records  is  exempt  from  paragraphs 
(d),  (e)(4)(G)  and(H),  and  (f)  as  they 
relate  to  an  individual's  right  to  be 
notified  of  the  existence  of  records 
periaining  to  such  individual: 
requirements  for  identifying  an 
individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
The  reason  for  this  exemption  is  that  to 
notify  an  individual,  at  the  individual's 
request,  of  the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  interfere  with 
investigations  undertaken  in  connection 
with  national  security,  or  could  disclose 
the  identity  of  sources  kept  secret  to 
protect  national  security  or  reveal 
confidential  information  supplied  by 
these  sources. 

Subsection  (k)(5)  Exemption 

The  (k)(5)  exemption  is  for 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service,  Federal  contracts,  or 
access  to  classified  information.  The 
(k)(5)  exemption  applies  only  to  the 
extent  that  disclosure  would  reveal  the 


identity  of  a  sonirQe  who  furnished 
information  under' an  express  promise 
of  confidentiality.  Where  this  is  the 
case,  the  (k)(5)  exemption  applies,  as 
follows: 

Subsections  Exempt  Pursuant  to  (k)(5) 

(1)  Except  for  disclosures  made  under 
(b)(7)  of  the  Act,  5  U.S.C.  552a(c)(3) 
requires  that  upon  request,  an  agency 
must  give  an  individual  named  in  a 
record  an  accounting  which  reflects  the 
disclosure  of  the  record  to  other  persons 
or  agencies.  This  accounting  must  state 
the  date,  nature,  and  purpose  of  each 
disclosure  of  the  records  and  the  name 
and  address  of  the  recipient.  To  the 
extent  that  such  an  accounting  would 
lead  directly  or  indirectly  to  the 
disclosure  of  the  identity  of  a  source  as 
described  above,  the  (k)(5)  exemption  is 
applicable. 

(2)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
Any  information  compiled  solely  for 
one  of  the  purposes  enumerated  in  (k)(5) 
e.g.,  determining  access  to  sensitive  or 
classified  information  is  properly 
subject  to  the  (k)(5)  exemption  when  it 
reveals  confidential  sources  or 
confidential  information.  An  exemption 
bom  the  foregoing  is  needed  because: 

a.  It  is  not  always  possible  to  detect 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  of  a  complaint  or  concern 
that  may  involve  whistleblowing  or  in 
the  early  stages  of  an  adjudication  of 
access  to  classified  national  security 
information. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  or  the 
investigation,  hearing  or  appeal  is 
completed  that  the  relevancy  and 
necessity  of  such  information  can  be 
established. 

c.  In  investigating  an  employee 
complaint  or  concern  or  in  conducting 
a  whistleblower  proceeding,  or  in  the 
adjudication  of  access  to  classified 
national  security  information,  the 
relevant  office  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  its 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  these  offices  should  be 
able  to  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  program 
violations  or  criminal  activity  and 
provide  leads  for  those  law  enforcement 
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agencies  charged  with  'Enforcing  other 
segments  of  criminal  or  civil  law. 

d.  Information  obtained  by  the  Office 
of  Employee  Concerns,  the  Office  of 
Hearings  and  Appeals,  or  the  Office  of 
Intelligence  in  an  investigation  or 
adjudication,  may  relate  to  the  DOE 
proceeding  as  well  as  to  matters  under 
the  jiuisdiction  of  another  agency.  Such 
information  is  not  readily  segregable 
and  in  the  interest  of  effective  law 
enforcement,  such  information  should 
be  retained  for  dissemination  to 
appropriate  law  enforcement  agencies 
charged  with  enforcing  other  criminal  or 
civil  law. 

(3)  5  U.S.C.  552a(c)(4)  requires 
disclosure  of  corrections  or  notations  of 
disputes  in  records  made  in  accordance 
with  subsection  (d).  These  systems  are 
exempt  from  paragraph  (d)(2)  of  this 
section  because  to  require  the  Office  of 
Employee  Concerns,  the  Office  of 
Hearings  and  Appeals  or  the  Office  of 
Intelligence  to  amend  information 
thought  to  be  incorrect,  irrelevant,  or 
untimely,  because  of  the  nature  of  the 
information  collected  and  the  essential 
length  of  time  it  is  maintained,  would 
create  an  impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
investigations  and  adjudications 
attempting  to  resolve  questions  of 
accuracy. 

(4)  5  U.S.C.  552a(d),  (e)(4)(G)  and  (H), 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
The  Office  of  Intelligence  system  of 
records  is  exempt  from  the  foregoing 
provisions  because  to  notify  an 
individual,  at  the  individual's  request, 
of  the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  interfere  with 
investigations  imdertaken  in  connection 
with  national  security,  or  could  disclose 
the  identity  of  sources  kept  secret  to 
protect  national  security  or  reveal 
confidential  information  supplied  by 
these  sources. 

m.  Regulatory  and  Procedural 
Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  (58  FR  51735,  October  4, 1993). 
Accordingly,  this  action  was  not  subject 


to  review  imder  that  Executive  Order  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 

B.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform"  (61  FR  4729,  February  7, 1996) 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity:  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biuden  reiduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  on 
existing  fiederal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  imder  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  Ught  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  IX)E  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  this  proposed 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  which  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
proposed  rule  that  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  will  have  no  impact 
on  interest  rates,  tax  policies  or 
liabilities,  the  cost  of  goods  or  services, 
or  other  direct  economic  factors.  It  also 
will  not  have  any  indirect  economic 
consequences.  The  E)OE  certifies  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 


D.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
record  keeping  requirements  are 
imposed  by  this  proposed  rule. 
Accordingly,  no  clearance  by  the  Office 
of  Management  and  Budget  is  required 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

E.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  this  proposed 
rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  hiunan  environment,  as 
determined  by  DOE's  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Specifically,  this 
rule  amends  an  existing'regulation  and 
does  not  change  its  environmental 
impact,  and,  therefore,  is  covered  under 
the  Categorical  Exclusion  in  paragraph 
A5  of  Appendix  A  to  subpart  D.  10  CFR 
Part  1021.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  4, 1999)  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  Umit 
the  policy  making  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

G.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  rule  that  may  result  in  the 
expenditiue  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
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intergovenunental  mandate,"  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportxmity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significantly  or 
uniquely  affect  them.  This  proposed 
.rule  does  not  contain  any  Federal 
mandate  and,  therefore,  these 
requirements  do  not  apply.     ^ 

H.  Review  Under  the  Treasury  and 
Genera]  Government  Appropriations 
Act.  1999 

Section  654  of  the  Treasury  and 
General  Govenunent  Appropriations 
Act,  1999  (Pub.  L.  105-277),  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
femily  well-being.  This  proposed  rule 
would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
not  prepared  a  Family  Policymaking 
Assessment. 

/.  Review  Under  Executive  Order  13084 

Under  Executive  Order  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  DOE  may 
not  issue  a  discretionary  rule  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs. 
This  proposed  rulemaking  would  not 
have  such  effects.  Accordingly, 
Executive  Order  13084  does  not  apply 
to  this  rulemaking. 

IV.  Public  Comment 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
arguments  with  respect  to  the  proposed 
amendments  to  the  DOE  Privacy  Act 
regulation  as  set  forth  in  this  notice. 
Three  copies  of  written  comments 
should  be  submitted  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  notice.  All  comments  received  will 
be  available  for  public  inspection  in  the 
DOE  Freedom  of  Information  Public 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
All  written  conunents  received  by  the 
date  indicated  in  the  DATES  section  of 
this  notice  will  be  carefully  assessed 
and  fully  considered  prior  to 
pubhcation  of  the  proposed  amendment 
as  a  final  nile.  Any  information 
considered  to  be  confidential  must  be  so 
identified  and  submitted  in  writing,  one 
copy  only.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
that  determination. 


The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  proposed  rule  should  not  have 
substantial  impact  on  the  nation's 
economy  or  a  large  number  of 
individuals  or  businesses.  Therefore, 
pursuant  to  42  U.S.C.  7191(b),  the 
Department  does  not  plan  to  hold  a 
public  hearing  on  this  proposed  rule. 

List  of  Subiects  in  10  CFR  Part  1008 

Government  employees. 
Investigations,  Privacy,  Security 
measiues,  Whistleblowing. 

Issued  in  Washington,  DC  on  May  21, 
2001. 

Richard  H.  Hopf, 

Acting  Director,  Office  of  Management  and 
Administration. 

For  the  reasons  set  forth  in  the 
preamble,  part  1008  of  Chapter  X  of 
Title  10,  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  1008— RECORDS  MAINTAINED 
ON  INDIVIDUALS  (PRIVACY  ACT) 

1.  The  authority  citation  for  part  1008 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7101  et  seq.;  50  U.S.C. 
2401  et  seq.;  5  U.S.C.  552a. 

2.  Section  1008.12  is  amended: 

a.  by  adding  paragraphs  {b)(l)(ii)(K), 
{b)(l)(ii)(L),  {b)(l)(ii)(M); 

b.  by  adding  paragraphs  (b)(2){ii)(N), 
(b)(2)(ii)(0),  (b){2)(ii)(P): 

c.  by  adding  paragraphs  (b){3)(ii)(P), 
{b)(3)(ii)(Q)  and  (b)(3)(ii)(R). 

The  additions  specified  above  read  as 
follows: 

§1008.12    Exemptions. 

***** 

(b)*  *  * 

(D*  *  * 

(ii)*  *  * 

(K)  Employee  Concerns  Program 
Records  (DOE-3) 

(L)  Whistleblower  Investigation, 
Hearing  and  Appeal  Records  (DOE-7) 

(M)  Intelligence  Related  Access 
Authorization  (DOE-15) 

(2)*  *   * 

(ii)*   *  * 

(N)  Employee  Concerns  Program 
Records  (DOE-3) 

(O)  Whistleblower  Investigation, 
Hearing  and  Appeal  Records  (DOE-7) 

(P)  Intelligence  Related  Access 
Authorization  (DOE-15) 

(3)*   *   * 

(ii)*   *   * 

(P)  Employee  Concerns  Program 
Records  (DOE-3) 

(Q)  Whistleblower  Investigation, 
Hearing  and  Appeal  Records  (DOE-7) 


(R)  Intelligencer  Related  Access 
Authorization  (DOE-15) 

*        *        *        *        * 

(PR  Doc.  01-14990  Filed  6-13->01;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-90-AO] 

RiN2120-AA64 

Alrworttiiness  Directives;  McDonnell 
Douglas  Model  DC-9  Series  Airplanes 
and  Model  MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  DC-9  series  airplanes 
and  C-9  airplanes,  that  would  have 
required  modification  of  the  electrical 
power  center  and  modification  and 
overhaul  of  certain  alternating  current 
power  relays.  That  proposal  was 
prompted  by  reports  indicating  that  the 
alternating  current  (AC)  cross-tie  relay 
shorted  out  internally,  which  caused 
severe  smoke  and  bum  damage  to  the 
relay,  aircraft  wiring,  and  adjacent 
panels.  This  new  action  revises  the 
proposed  rule  by  expanding  the 
applicability  to  include  additional 
airplanes;  removing  certain 
requirements;  and  revising  certain 
requirements  and  service  information. 
The  actions  specified  by  this  new 
proposed  AD  are  intended  to  prevent  a 
short  in  the  cross-tie  relay,  which  may 
result  in  in-flight  electrical  fires. 

DATES:  Comments  must  be  received  by 
July  9,  2001. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
AttenUon:  Rules  Docket  No.  99-NM- 
9a-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcoininent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
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"Docket  No.  99-NM-^9bt^AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (0800- 
0024);  or  Hamilton  Sundstrand, 
Technical  Publications,  Mail  Stop  302- 
9,  Harrison  Avenue.  P.O.  Box  7002, 
Rockford.  IL  61125-7002.  This 
information  may  be  examined  at  the 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712^137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-90-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-90-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Disciusion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  IX}-9  series 
airplanes  and  C-9  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  30, 1999  (64  FR 
47149).  That  NPRM  would  have 
required  modification  of  the  electrical 
power  center  and  modification  and 
overhaul  of  certain  alternating  current 
(AC)  power  relays.  That  NPRM  was 
prompted  by  reports  indicating  that  the 
AC  cross-tie  relay  shorted  out  internally, 
which  caused  severe  smoke  and  bum 
damage  to  the  relay,  aircraft  wiring,  and 
adjacent  panels.  That  condition,  if  not 
corrected,  may  result  in  in-flight 
electrical  fires. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM. 

Support  for  the  NPRM 

Two  commenters  support  the  NPRM. 
Existing  AD  With  Same  Requirements 

Two  commenters  request  that  the 
modification  requirements  of  paragraph 
(a)  of  the  NPRM  supersede  those  of  AD 
89-07-08,  amendment  39-6177  (54  FR 
12589,  March  28,  1989).  One  of  the 
commenters  also  requests  that  a 
statement,  "unless  previously 
accomplished,"  be  added  to  paragraph 
(a)  of  the  NPRM.  The  commenters  state 
that  the  proposed  modification 
duplicates  the  requirements  of  AD  89- 
07-08.  One  commenter  states  that  the 
NPRM  expands  the  effectivity  of  AD  89- 
07-08  to  include  airplane  fuselage 
numbers  up  through  972. 


The  FAA  partially  agrees.  The 
commenters  are  correct  that  the 
modification  (reference  McDonnell 
Douglas  DC-9  Service  Bulletin  24-57. 
Revision  1,  dated  March  12. 1980) 
required  by  paragraph  (a)  of  the  NPRM 
is  already  required  by  AD  89-07-08. 
The  commenter  is  incorrect  that  the 
effectivity  of  AD  89-07-08  was 
expanded  in  the  NPRM;  no  additional 
airplane  fuselage  numbers  were  added. 
For  these  reasons,  the  FAA  finds  that 
the  modification  requirements  of 
paragraph  (a)  of  the  NPRM  are  not 
necessary.  We  have  deleted  those 
requirements  in  the  supplemental 
NPRM. 

Wording  of  Unsafie  Condition 

One  commenter  requests  that  the  term 
"cross-tie  relay"  specffied  in  the  unsafe 
condition  of  the  NPRM  be  revised  to 
"AC  power  relay."  The  commenter 
states  that  the  unsafe  condition  should 
not  single  out  one  position  of  the 
affected  AC  power  relays  if  the  NPRM 
affects  relays  installed  in  any  position 
(i.e.,  cross-tie  relays,  generator  relays, 
auxiliary  power  relays,  and  external 
power  relays)  as  indicated  in  paragraph 
(a)(1)  of  the  NPRM. 

The  FAA  does  not  agree.  In  paragraph 
(a)(1)  of  the  NPRM,  the  relay  positions 
identified  in  the  parenthetic  are  for 
clarification  to  identify  the  installed 
position  of  the  relays.  Most  of  the 
failives  have  occiured  on  the  AC  power 
relays  installed  in  the  cross-tie  position. 
The  six  other  relays  (two  each)  at 
generators  relays,  auxiliary  power 
relays,  and  external  power  relays  are 
mounted  in  a  vertical  position; 
therefore,  they  are  not  as  susceptible  to 
the  identified  unsafe  condition  as  the 
AC  cross-tie  relays.  However,  for 
interchangeability  convenience,  these 
six  relays  are  modified  to  the  P/N 
914F567-4  configvuation. 

Incorrect  Reference  to  Service 
Information 

One  commenter  requests  that  the 
phrase  "in  accordance  with"  in 
paragraph  (a)(2)  of  the  NPRM  be 
deleted.  Paragraph  (a)(2)  of  the  NPRM 
reads,  "[rjeplace  the  Westinghouse 
alternating  current  power  relays,  P/N 
914F567-3  or  -4  with  improved  relays, 
P/N  9008D09  series,  in  accordance  with 
McDonnell  Douglas  DC-9  Service 
Bulletin  DC9-24-156,  dated  March  31. 
1995."  The  commenter  states  Service 
Bulletin  DC9-24-156  recommends 
modifying  the  AC  power  relays  per 
Sundstrand  Aerospace  Service  Bulletin 
AVB79-24-2;  however,  the  Sundstrand 
service  bulletin  only  describes 
procedures  for  modification  of  AC 
power  relays,  part  number  (P/N) 
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9008D09  series.  The  commenter  also 
states  that  neither  service  bulletin 
addresses  the  modification  or 
replacement  of  AC  power  relays,  P/N 
914F567-3  or  -A. 

The  FAA  agrees  that  neither 
McDonnell  Douglas  DC-9  Service 
Bulletin  DC9-24-156,  dated  March  31. 
1995,  nor  Sundstrand  Aerospace  Service 
Bulletin  AVB79-24-2  describes 
procedures  for  doing  the  replacement 
required  by  paragraph  (a)(2)  of  the 
NPRM.  The  correct  source  of  service 
information  for  the  required 
replacement  is  Chapter  24  of  Boeing 
DC-9  or  MD-80  Airplane  Maintenance 
Manual  (AMM),  as  applicable.  In 
addition,  we  find  that  this  replacement 
alone  addresses  the  identified  unsafe 
condition,  and  thus,  the  modification 
required  by  paragraph  (a)(1)  of  the 
NPRM  (reference  Westinghouse 
Aerospace  Service  Bulletin  75-703, 
dated  June  1977)  is  not  necessary.  We 
have  revised  paragraph  (a)  of  the 
supplemental  NPRM  accordingly. 

One  commenter  requests  that  the 
overhaul  required  by  paragraph  (b)  of 
the  NPRM  be  required  per  the 
applicable  original  equipment 
manufacturer  overhaul  maintenance 
manual  (OMM).  The  commenter  states 
that  Westinghouse  Service  Bulletin  76- 
703,  dated  June  1977  (which  was 
referenced  in  paragraph  (b)  of  the  NPRM 
as  the  appropriate  source  of  service 
information),  describes  procediues  for 
modification  of  AC  power  relays,  P/Ns 
914F567-3  and  -4,  but  does  not  include 
overhaul  instructions  for  AC  power 
relays,  P/N  9008D09  series. 

The  FAA  agrees.  For  Sundstrand 
(Westinghouse)  AC  power  relays,  P/N 
914F567-4,  overhavd  procedures  are 
described  in  Chapter  24-20-46  of 
Westinghouse  Overhaul  Manual.  For 
Simdstrand  (Westinghouse)  AC  power 
relays,  P/N  9008D09  series,  overhaul 
procedures  are  described  in  Hamilton 
Sundstrand  Component  Maintenance 
Manual  24-20-87.  We  have  revised 
paragraph  (b)  and  added  a  new 
paragraph  (c)  of  the  supplemental 
NPRM  accordingly. 

Compliance  Time  of  Overhaul 

Two  commenters  request  that  the 
compliance  time  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  the  NPRM  be  revised. 
The  commenters  note  the  compliance 
times  specified  in  those  paragraphs  do 
not  take  into  consideration  AC  power 
relays  that  have  been  previously 
modified,  installed  as  modified  AC 
power  relays,  or  exceeded  the  proposed 
overhaul  limit.  One  commenter  suggests 
to  initially  require  the  overhaul  within 
5,000  hoius  (or  4  years)  after  the 
effective  date  of  the  AD,  or  within  7,000 


or  12,000  hours  ft-om  the  last  overhaul 
or  modification  per  paragraph  (a)  of  the 
AD.  The  second  commenter  suggests 
that,  for  AC  power  relays  previously 
installed,  a  compliance  time  of  "prior  to 
the  accumulation  of  7000  hours  or 
12000  hours  (respectively)  time  since 
new  or  time  since  last  overhaul  and 
repeat  at  intervals  not  to  exceed  7000 
hoiu-s  or  12000  hours  (respectively)." 

The  FAA  agrees  with  the  conunenters 
that  AC  power  relays  modified  or 
installed  before  the  effective  date  of  this 
AD  can  be  overhauled  within  7,000  or 
12,000  flight  hours  (respectively)  after 
that  modification  or  installation,  or 
within  30  days  after  the  effective  date  of 
this  AD,  whichever  occurs  later.  We 
have  revised  paragraphs  (b)  and  (c) 
(previously  designated  as  (b)(1)  and 
(b)(2)  in  the  NPRM,  respectively)  of  the 
supplemental  NPRM  accordingly.  In 
addition,  we  have  added  a  new 
paragraph  (d)  to  the  supplemental 
NPRM  to  allow  airplanes  on  which  the 
flight  hours  since  modification  or 
installation  of  the  AC  power  relay 
cannot  be  determined,  to  overhaul 
within  30  days  after  the  effective  date  of 
this  AD. 

One  commenter  requests  that  the  FAA 
require  a  life  limit  of  6,000  flight  hours 
on  the  affected  AC  power  relays.  The 
commenter  believes  that  such  a  life 
limit  would  maintain  an  adequate  level 
of  safety  for  the  affected  fleet.  The 
commenter  states  that  it  has  deep 
concerns  about  the  necessity  of  the 
NPRM.  The  commenter  also  states  that 
"The  [overhaul]  costs  to  industry  would 
be  overwhelming  and  the  profit  to 
Sundstrand  would  be  tremendous." 

The  FAA  does  not  agree.  We  find  that 
the  replacement  and  repetitive 
overhauls  required  by  this  supplemental 
NPRM  adequately  address  the  identified 
unsafe  condition.  In  addition,  we  find 
that  the  compliance  times  for 
completing  the  proposed  actions  to  be 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
No  change  to  the  supplemental  NPRM  is 
necessary  with  regards  to  this  point. 

Explanation  of  Change  to  Applicability 
Statement  and  Cost  Impact 

The  Westinghouse  AC  power  relays 
on  certain  McDonnell  Douglas  Model 
DC-9-81,  -82.  -83,  and  -87  series 
airplanes,  and  Model  MD-88  airplanes 
are  identical  to  those  on  the  affected 
Model  DC-9  series  airplanes  and  C-9 
airplanes  listed  in  the  applicability  of 
the  original  NPRM,  and  thus,  may  be 
subject  to  the  identified  unsafe 
condition  of  this  supplemental  NPRM. 
Therefore,  the  FAA  has  revised  the 


applicability  statement  of  the 
supplemental  NPRM  to  include  these 
additional  airplanes.  In  addition,  we 
have  added  the  phrase  "equipped  with 
Westinghouse  alternating  current  power 
relays,  part  number  (P/N)  914F567-3" 
to  exclude  airplanes  that  have  other 
relays.  Furthermore,  since  "Model  DC- 
9  series  airplanes"  includes  Model  C-9 
airplanes,  we  have  determined  that 
listing  Model  C-9  airplanes  in  the 
applicability  of  this  AD  is  not  necessary. 
Therefore,  we  have  removed  any 
reference  to  "Model  C-9  airplanes" 
from  the  supplemental  NPRM. 

Based  on  tne  changes  described 
above,  the  FAA  has  revised  the  Cost 
Impact  section  of  the  supplemental 
NPRM  accordingly. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

There  are  approximately  1,150 
McDonnell  Douglas  Model  DC-9  series 
airplanes  and  Model  MD-88  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  690 
airplanes  of  U.S.  registry  would  be 
affected  bv  this  proposed  AD. 

It  would  take  approximately  20  work 
hours  per  relay  (7  relays  per  airplane)  to 
accomplish  the  proposed  replacement, 
at  an  average  labor  rate  of  $60  per  work 
hoiu.  Required  parts  would  cost 
approximately  $1,965  per  relay.  Based 
on  these  figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$15,286,950,  or  $22,155  per  airplane. 

It  would  take  approximately  56  work 
hours  per  relay  (7  relays  per  airplane)  to 
accomplish  the  proposed  overhaul,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,965  per  relay.  Based 
on  these  figures,  the  cost  impact  of  the 
overhaul  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $25,719,750, 
or  $37,275,  per  airplane,  per  overhaul 
cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figiues  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
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incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

■  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Doci^et  99-NM-90-AD. 

Applicability:  Model  DC-9  series  airplanes 
and  Model  MD-88  airplanes,  equipped  with 
Westinghouse  alternating  current  (AC)  power 
relays,  part  number  (P/N)  914F567-3; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identined  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  in  the  cross-tie  relay, 
which  may  result  in  in-flight  electrical  fu-es, 
accomplish  the  following: 

Replacement 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  Westinghouse  AC 
power  relays,  P/N  914F567-3  (i.e.,  cross-tie 
relays,  generator  relays,  auxiliary  power 
relays,  and  external  power  relays),  to  a  -4 
configuration  or  with  a  Sundstrand 
(Westinghouse)  relay,  P/N  9008Dog  series, 
per  Chapter  24  of  Boeing  DC-9  or  MD-80 
Airplane  Maintenance  Manual  (AMM),  as 
applicable. 

Repetitive  Overhauls 

(b)  For  airplanes  equipped  with 
Sundstrand  (Westinghouse)  relay,  P/N 
914F567-4:  Overhaul  the  relay  per  Chapter 
24-20-46  of  Westinghouse  Overhaul  Manual 
at  the  applicable  time  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  AD.  Repeat  the 
overhaul  every  7.000  flight  hours. 

(1)  For  AC  power  relays  replaced  per 
paragraph  (a)  of  this  AD:  Overhaul  within 
7,000  flight  hours  after  accomplishing  that 
replacement. 

(2)  For  AC  power  relays  modified  or 
installed  before  the  effective  date  of  this  AD: 
Overhaul  within  7,000  flight  hours  after  that 
modiflcation  or  installation,  or  within  30 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  except  as  provided 
by  paragraph  (d)  of  this  AD. 

(c)  For  airplanes  equipped  with 
Sundstrand  (Westinghouse)  relay,  P/N 
9008D09  series:  Overhaul  the  relay  per 
Hamilton  Sundstrand  Component 
Maintenance  Manual  24-20-87  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  Repeat  the  overhaul 
every  12,000  flight  hours. 

(1)  For  AC  power  relays  replaced  per 
paragraph  (a)  of  this  AD:  Overhaul  within 
12,000  flight  hours  after  accomplishing  that 
replacement. 

(2)  For  AC  power  relays  modified  or 
installed  before  the  effective  date  of  this  AD: 
Overhaul  within  12,000  flight  hours  after  that 
modification  or  installation,  or  within  30 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  except  as  provided 
by  paragraph  (d)  of  this  AD. 

(d)  For  airplanes  on  which  the  flight  hours 
since  modiflcation  or  installation  of  the  AC 
power  relay  cannot  be  determined:  Overhaul 
within  30  days  after  the  effective  date  of  this 
AD.  Repeat  the  overhaul  at  the  times 
indicated  in  paragraph  (b)  or  (c)  of  this  AD, 
as  applicable. 


Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certiflcation  Offlce  (ACQ).    ' 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  PermiU 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  7. 
2001. 

Donald  L.  Riggin.  ^ 

Acting  Manager,,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  01-14940  Filed  6-13-01;  8:45  am] 

BIUJNO  COOe  4910-19-U 


DEPARTMENT  OF  THE  TREASURY       ^ 
Internal  Revenue  Servic* 

26  CFR  Parts  1, 31,  and  301 

[REG-1 071 86-00] 
RIN  154&-AY50 

Electronic  Payee  Statements;  Haaring 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Rescheduled  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  document  reschedules 
the  public  hearing  on  proposed 
regulations  relating  to  voluntary 
electronic  furnishing  of  payee 
statements  on  Forms  W-2. 
DATES:  The  public  hearing  is  being  held 
on  Wednesday,  July  25,  2001,  at  10  a.m. 
Outlines  of  oral  comments  must  be 
received  by  July  6,  2001. 
ADDRESSES:  The  public  hearing  is  being 
held  in  room  4716,  Internal  Revenue 
Building,  1111  Constitution  Avenue. 
NW.,  Washington.  DC.  Send 
submissions  to:  Regulations  Unit  CC 
{REG-107186-00).  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  Regulations  Unit  CC 
(REG-107186-00),  Couriers  Desk. 
Internal  Revenue  Service.  1111 
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Constitution,  Avenue  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
outlines  of  oral  comments  electronically 
directly  to  the  IRS  Internet  site  at  http:/ 
/www.irs.gov/taxregs/regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  regulations,  Laura  Nash, 
(202) 622-4910;  concerning 
submissions,  Sonya  M.  Cruse,  (202) 
622-7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking  and 
notice  of  public  hearing,  appearing  in 
the  Federal  Register  on  Wednesday, 
February  14,  2001  (66  FR  10247), 
announced  that  a  public  hearing  was 
being  held  on  June  4,  2001,  regarding 
proposed  reg\dations  under  sections 
6041  and  6051.  A  hearing  cancellation 
docimient  was  inadvertently  published 
in  the  Federal  Register  on  May  23,  2001 
(66  FR  28408).  Thus,  the  IRS  is 
rescheduling  the  public  hearing  for 
Wednesday,  July  25,  2001,  at  10  a.m.  in 
room  4716.  Outlines  of  oral  comments 
must  be  received  by  July  6,  2001. 

Cynthia  E.  Grigsby. 

Chief,  Regulations  Unit.  Office  of  Special 

Counsel  (Modernization  &  Strategic 

Planning). 

(FR  Doc.  01-14665  Filed  6-13-01;  8:45  am) 

BHJJNG  CODE  4S3O-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CG009-01-025] 
RIN2115-AA97 

Safety  Zone:  Air  and  Water  Show, 
Gary,  IN 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  for  an  air  show 
at  Miller  Beach  at  Mtirquette  Park,  Gary, 
Indiana.  This  action  is  necessary  to 
provide  for  the  safety  of  life  and 
property  on  the  surrounding  waters 
during  this  event.  This  action  is 
intended  to  restrict  vessel  traffic  in  a 
portion  of  Lake  Michigan. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
June  29,  2001. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to:  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office  Chicago,  215  W.  83rd  Street, 
Suite  D,  Burr  Ridge,  Illinois  60521. 


Marine  Safety  Office  Chicago  maintains 
the  public  docket  for  this  rulemaking. 
Conmients  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  MSO  Chicago 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT. 
MST2  Mike  Hogan,  U.S.  Coast  Guard 
Marine  Safety  Office  Chicago,  215  W. 
83rd  Street.  Suite  D,  Chicago,  Illinois 
60521  (630)986-2175. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  on 
this  rulemaking  (CGD09-01-025). 
indicate  the  specific  section  of  this 
proposal  to  which  each  comment 
applies,  and  give  the  reason(s)  for  each 
comment.  Please  submit  all  comments 
and  attachments  in  an  imbound  format, 
no  larger  than  8V2  by  11  inches,  suitable 
for  photocopying  and  electronic  filing.  If 
you  would  like  to  know  they  reached 
us,  please  enclose  a  stamped,  self- 
addxessed  envelope  or  postcard. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  We  may  change  this  proposed 
nde  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  request  a  public 
meeting  by  writing  to  MSO  Chicago  at 
the  address  listed  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  meeting  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  temporary  safety  zone  for  the  Gary 
Indiana  air  show  ocoirring  on  July  20- 
22,  2001.  The  proposed  safety  zone 
encompasses  the  waters  off  Miller  Beach 
at  Ogden  Dunes  bounded  by  the  arc  of 
a  circle  with  a  five  nautical  mile  radius 
with  its  center  in  approximate  position 
41°37'01''  N,  087°15'0'  W. 

Based  on  recent  accidents  that  have 
occiured  in  other  Captain  of  the  Port 
zones  and  the  hazards  associated  with 
this  event,  the  Captain  of  the  Port  has 
determined  that  the  air  show  in  close 
proximity  to  watercraft  poses  a 
significant  risk  to  public  safety  and 
property.  The  likely  combination  of 


large  numbers  of  recreational  boaters, 
and  congested  waterways  could  easily 
result  in  serious  injuries  or  fatalities . 
Establishing  a  safety  zone  to  control 
vessel  movement  within  a  5  nautical 
mile  radius  of  Miller  Beach  will  help 
ensure  the  safety  of  persons  and 
property  at  this  event  and  help 
minimize  the  associated  risk. 

Establishing  a  temporary  safety  zone 
by  notice  and  comment  rulemaking 
gives  the  public  the  opportunity  to 
comment  on  the  proposed  zone, 
provides  better  notice  than 
promulgating  temporary  rules  annually, 
and  decreases  the  amoimt  of  £umual 
paperwork  required  for  these  events. 
The  Coast  Guard  has  not  previously 
received  notice  of  any  impact  caused  by 
these  events. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  would  be  in 
effect  from  8:15  a.m.  (local)  to  5  p.m. 
(local),  July  20  through  July  22.  2001. 
Vessels  may  not  enter,  remain  in,  or 
transit  through  this  safety  zone  during 
this  time  frame  unless  authorized  by  the 
Captain  of  the  Port  Chicago,  or 
designated  on  scene  Coast  Guard  patrol 
personnel,  as  provided  for  in  33  CFR 
165.23. 

This  safety  zone  will  include  the 
entrance  to  the  Bums  International 
Harbor  and  the  entrance  to  the  Portage- 
Bums  Waterway.  Vessels  will  be 
prohibited  from  entering  or  exiting 
either  of  these  while  the  safety  zone  is 
in  effect.  Vessels  may  contact  the 
Captain  of  the  Port  Chicago  or  the 
designated  on  scene  representative  if 
they  wish  to  enter  or  transit  through  the 
safety  zone  via  U.S.  Coast  Guard  Group 
Milwaukee  on  Channel  16,  VHF-FM. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  under  that  order.  It  is 
not  significant  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  Febmary  26, 1979).  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
imnecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zones,  and  all  of  the 
zones  are  in  areas  where  the  Coast 
Guard  expects  insignificant  adverse 
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impact  to  mariners  from  the  zones' 
activation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
,   (5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  mle  would  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  mle  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  commercial  vessels 
intending  to  transit  aportion  of  an 
activated  safety  zone. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  proposed 
zone  is  only  in  effect  for  several  hours 
on  the  days  of  the  event.  Vessel  traffic 
can  safely  pass  outside  the  proposed 
safety  zone  during  the  events.  In  cases 
where  traffic  congestion  is  greater, 
traffic  may  be  allowed  to  pass  through 
the  safety  zone  under  Coast  Guard 
escort  with  the  permission  of  the 
Captain  of  the  Port  Chicago.  Before  the 
effective  period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  Port  of  Chicago  by  the  Ninth  Coast 
Guard  District  Local  Notice  to  Mariners, 
Marine  information  broadcasts,  and 
facsimile  broadcasts  may  also  be  made. 
Additionally,  the  Coast  Guard  has  not 
received  any  negative  reports  from  small 
entities  affected  during  these  displays  in 
previous  years. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  mle  would  economically  affect  it^ 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  mle  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  mle 
would  affect  your  small  business, 
organization,  or  governmental 
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jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Chicago  (see  ADDRESSES.) 

Collection  of  Information 

This  proposed  mle  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  mle 
imder  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  mle  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  mle  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  mle  is  not  an  economically 
significant  mle  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
mle  and  concluded  that,  under  figure  2- 
1 ,  paragraph  34(g)  of  Commandant 
Instmction  M16475.1C,  this  proposed 
mle  is  categorically  excluded  from 
further  envirorunental  documentation. 
A  written  categorical  exclusion 


determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Seoirity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  §  165.T09-914  to  read  as 
follows: 

§165.109-914    Safety  Zone:  Lake 
Michigan,  Gary,  IN. 

(a)  The  following  area  is  designated  a 
safety  zone: 

(1)  Location.  The  waters  off  Miller 
Beach  at  Ogden  Dunes.  Lake  Michigan, 
bounded  by  the  arc  of  a  circle  with  a  5 
nautical  mile  radius  with  its  center 
located  at  approximate  position: 
41°37'01'' N,  087°15'0'' W. 

(2)  Effective  period.  This  section  is 
effective  daily  bom  8:15  a.m.  (local)  to 
5  p.m.  (local)  on  July  20-22,  2001. 

(b)  Regulations. 

(1)  The  general  regiUations  contained 
in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or 
designated  on  scene  patrol  personnel. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  shall  proceed 
as  directed. 

(3)  The  safety  zone  encompasses  a 
portion  of  Lake  Michigan.  This  safety 
zone  is  being  established  to  protect  the 
boating  public  in  the  vicinity  of  an  air 
and  water  show  in  Gary,  Indiana.  In 
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cases  where  shipping  is  affected, 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Chicago  to  transit  the  safety  zone. 
Approval  will  be  made  on  a  case-by- 
case  basis.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
the  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  via  U.S.  Coast  Guard 
Group  Milwaukee  on  Channel  16,  VHF- 
FM. 

Dated:  June  6. 2001. 
R.E.  SectMid. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port  Chicago. 
[FR  Doc.  01-15049  Filed  6-13-01;  8:45  am] 

■UJNO  CODE  4t10-1$-U 


DEPARTMENT  OFTHE  INTERIOR 
National  Park  SarvlM 
36CFRPait13 

RIN1024-ACt3 

Spadal  Ragulationa;  Wrangall-St  EHas 
National  Park  and  Praaafva 

AGBICY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  proposed  rulemaking  will 
add  the  communities  of  Dot  Lake, 
Tetlin.  Tanacross,  North  way  (including 
North  way,  Northway  Village  and 
Northway  Jtmction)  and  Healy  Lake  as 
resident  zone  communities  for 
Wrangell-St.  Elias  National  Park 
(WRST).  This  action  is  in  response  to 
instructions  from  the  Secretary  of  the 
Interior  and  requests  by  the  Park 
Subsistence  Resource  Commission 
(SRC),  the  Southcentral  Alaska  Federal 
Subsistence  Regional  Advisory  Coimcil, 
and  the  affected  communities.  The 
addition  of  these  communities  to  the 
resident  zone  will  allow  residents  te 
engage  in  subsistence  activities  in  the 
park  without  a  National  Park  Service 
(NPS)  subsistence  permit. 
DATES:  Written  comments  will  be 
accepted  by  mail,  fax,  or  electronic  mail 
through  August  13,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Wrangell- 
St.  Elias  National  Park  and  Preserve, 
P.O.  Box  439,  Copper  Center,  Alaska 
99573.  Fax  (907)  822-7216.  Email: 
Devi_Sharp@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Devi 
Sharp,  Chief  of  Nattiral  Resources, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  P.O.  Box  439,  Copper  Center, 
Alaska  99573.  Telephone  (907)  822- 
5234. 


SUPPLEMENTARY  INFORMATION: 

Background 

hi  1981,  the  NPS  published 
regulations  in  36  CFR,  part  13  to 
implement  the  Alaska  National  Interest 
Lands  Conservation  Act  (ANILCA)  for 
the  national  park  system  units  in 
Alaska.  Because  ANILCA  restricted 
subsistence  use  in  national  parks  to 
local  rural  residents,  the  implementing 
regulations  included  a  method  for 
identifying  these  residents.  The  primary 
method  was  to  designate  nearby 
commimities  with  significant 
concentrations  of  subsistence  users  as 
"resident  zone  communities".  All  of  the 
residents  in  these  communities  are 
considered  to  be  local  rural  residents 
and,  therefore,  eligible  to  use  the  park 
for  subsistence  purposes  in  accordance 
with  regulations  adopted  or  approved 
by  the  Department  of  Interior.  Initially 
18  communities  near  the  park  were 
designated  as  resident  zone 
communities.  At  the  time  those 
communities  were  selected  there  were 
few  published  sources  of  information 
documenting  subsistence  use  of  park 
resources,  l^e  authors  of  the  regulations 
had  to  rely  heavily  on  the  input  of  local 
residents  regarding  their  subwistence 
uses  of  the  park  to  determine  which 
communities  or  areas  would  be  eligible 
for  resident  zone  status.  Some 
commimities  near  the  park,  including 
Dot  Lake,  Tetlin,  Tanacross,  Northway, 
and  Healy  Lake  were  not  fully 
represented  at  the  meetings  when 
testimony  was  taken,  and  were  not 
included  in  the  resident  zone  when  the 
final  part  13  rule  was  published  on  June 
17, 1981  (46  FR  31836).  Section  13.43 
provides  a  method  and  criteria  (see 
following  section,  "Application  of 
Criteria")  for  adding  commimities  to  the 
resident  zone.  The  residents  of  Dot 
Lake,  Tetlin,  Tanacross,  Northway,  and 
Healy  Lake  have  tried,  since  the 
regulations  were  published,  to  be  added 
in  accordance  with  §  13.43.  This 
proposed  rule  responds  to  that  effort. 

Origin  of  Requests  To  Add  New 
Communities 

Discussions  by  the  SRC  leading  to  a 
formal  recommendation  to  add 
Northway  to  the  Wrangell-St.  Elias 
National  Park  resident  zone  were 
recorded  in  1985.  hi  August  1986,  the 
Subsistence  Resource  Commission 
(SRC)  forwarded  their  first 
recommendation  to  the  Secretary  of  the 
Interior  requesting  that  Northway  be 
included  as  a  resident  zone  community. 
The  State  of  Alaska  responded  to  the 
SRC  in  September  of  1986  indicating 
that  the  issue  was  an  NPS  decision  and 
that  the  State  could  not  act  directiy  to 


implement  the  recommendation.  The 
Secretary  of  the  Interior  responded  to 
the  request  in  May  of  1988.  His 
response,  in  part,  was. 

In  order  to  designate  the  community  of 
Northway  as  a  resident  zone  community, 
^4PS  would  have  to  determine  whether  or  not 
a  significant  concentration  of  people  who 
permanently  reside  in  this  community  have 
a  history  of  customary  and  traditional 
subsistence  use  in  the  park  *   *   * 

Then,  in  1989  the  State  Regional 
Advisory  Council  for  the  Interior  and 
Southcentral  regions  of  Alaska 
recommended  to  the  Board  of  Game  the 
addition  of  Northway  to  the  resident 
zone  for  Wrangell-St  Elias  National 
Park.  In  response  to  the 
recommendation  the  US  Fish  and 
Wildlife  Service  director,  who  had  been 
delegated  the  responsibility  to  review 
and  respond  to  regional  council 
recommendations,  replied; 

The  Subsistence  Resource  Commission  for 
Wrangell-St.  Elias  National  Park  did  not 
provide  any  documentation  or  indication  that 
such  documentation  existed  in  association 
with  their  recommendation.  Therefore,  the 
recommendation  was  denied  and  will  not  be 
reconsidered  until  data  is  available  to 
indicate  a  resident  zone  designation  is 
warranted. 

Again  in  December  of  1991 ,  the  SRC 
forwarded  a  recommendation  to  the 
Secretary  for  the  addition  of  Northway 
to  the  resident  zone.  The  Secretary's 
response  (July  1992)  was,  in  part, 

*  *  •  the  NPS  must  first  verify  that  a 
significant  concentration  of  local  rural 
residents  with  a  history  of  subsistence  use  of 
the  park's  resources  currently  resides  within 
the  community  of  Northway.  If  this 
"significant  concentration"  requirement  is 
verified,  the  NPS  will  define  the  boundaries 
of  the  community  for  resident  zone 
designation  purposes,  and  initiate  a 
rulemaking  process  to  add  Northway  as  a 
park  resident  zone  community. 

After  establishment  of  the  Federal 
Subsistence  Regional  Advisory  Council 
system  in  1993,  the  request  to  add 
Northway  and  Tetlin  was  forwarded  by 
the  Southcentral  and  Eastern  Interior 
Subsistence  Regional  Advisory  Councils 
to  the  Federal  Subsistence  Board,  as 
well.  The  response  to  the  regional 
advisory  council  (February  1994)  came 
from  the  Regional  Director  of  NPS.  His 
response,  in  part,  said. 

The  park  is  currently  seeking  funding  to 
conduct  the  surveys  necessary  to  assess 
Northway's  possible  addition  as  a  resident 
zone  community.  Before  NPS  considers 
conducting  any  studies  regarding  the 
community  of  Tetlin  and  its  potential 
designation  as  a  resident  zone  community, 
consultation  with  the  SRC  is  warranted.  The 
Federal  Subsistence  Board  is  currently 
gathering  information  on  the  customary  and 
traditional  uses  of  large  mammal  species  in 
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the  Upper  Tanana  region  by  communities  of 
that  region,  including  Tetlin  and  Northway. 
We  expect  the  information  accumulated  as  a 
result  of  that  process  will  contribute  to  the 
question  of  whether  the  community  of 
Northway  had  a  customary  and  traditional 
subsistence  use  of  the  lands  within  the  park. 

In  1994,  information  documenting  the 
customary  and  traditional  use  of 
resources  by  residents  of  these 
communities  was  compiled  for  the 
Federal  Subsistence  Board.  During  the 
process,  residents  of  these  communities 
contributed  information  regarding  their 
use  of  park  resources  that  had  not 
previously  been  documented  in 
subsistence  studies.  This  information, 
coupled  with  previous  study  data, 
indicated  that  the  addition  of  these 
communities  into  the  resident  zone  had 
substantial  merit. 

The  recommendation  to  add 
additional  communities  to  the  Wrangell- 
St.  Elias  National  Park  resident  zone 
evolved  across  a  period  of  10  years.  The 
Subsistence  Resource  Commission  for 
the  park  as  well  as  state  and  federal 
regional  advisory  groups  supported  the 
inclusion  of  new  communities  to  the 
resident  zone.  Formal  recommendations 
to  regulators  as  well  as  meeting  minutes 
indicate  the  overall  support  at  the 
public  advisory  group  level.  These 
recommendations  have  been  the  subject 
of  public  testimony  for  the  past  10 
years.  K4inutes  frnm  meetings  of  the 
SRC,  regional  advisory  councils  and 
local  advisory  committees  provide  a 
public  record  reflecting  the  high  level  of 
support  for  these  proposals  in  the 
villages.  Comments  submitted  by  the 
villages  regarding  subsistence  issues  in 
the  state  also  reflect  their  sentiment  on 
this  issue. 

Studies  and  Information  Used 

In  determining  which  additional 
communities  outside  the  park  boimdary 
were  eligible  for  inclusion  in  the 
resident  zone,  the  NPS  considered  all 
relevant  evidence  concerning  these 
communities'  qualifications.  NPS 
reviewed  studies  of  the  subsistence  use 
of  resources  in  the  region, 
independently  analyzed  data  collected 
in  such  studies  and  considered  mapped 
information  developed  in  the  past 
decade.  NPS  considered  comments 
received  from  the  general  public,  the 
state  of  Alaska  and  the  local  and 
regional  advisory  groups.  NPS  also 
relied  on  the  knowledge  of  its  own  local 
field  staff  and  the  considerable 
traditional  knowledge  of  the  people  who 
inhabit  the  region. 

Alternatives  Considered  and  Rejected 

The  NPS  considered  issuance  of 
permits  (pursuant  to  36  CFR  13.44)  to 
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all  eligible  subsistence  users  in  the 
villages  of  Dot  Lake,  Tetlin,  Tanacross, 
Northway,  and  Healy  Lake.  This 
alternative  was  rejected,  however, 
because  of  the  burden  this  process 
would  place  on  the  subsistence  user  and 
the  large  administrative  workload  the 
NPS  would  shoulder  as  a  result  of 
taking  such  an  action.  For  NPS  to 
determine  which  individuals  or 
households  are  eligible  for  a  permit  each 
household  in  these  communities  would 
be  required  to  document,  in  detail,  their 
subsistence  use  of  the  park.  Previous 
attempts  by  NPS  to  encourage  eligible 
households  to  come  forward  for  permits 
have  elicited  no  response.  The  Native 
people  in  these  villages  find  this  process 
foreign  to  their  culture  and  choose  not 
to  participate  in  it.  The  NPS  is  seeking 
to  avoid  implementation  of  such  an 
invasive  process  when  it  may  clearly 
and  legitimately  be  avoided.  This 
decision  is  supported  in  House  and 
Senate  discussions  prior  to  passage  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (ANILCA).  (S. 
Rep.  No.  96-413,  supra,  170-71;  126 
Cong.  Rec  at  H  10541). 

Application  of  Criteria 

NPS  regulations  in  36  CFR  13.43(a)(2) 
set  forth  the  criteria  by  which  resident 
zone  communities  or  areas  may  be 
added  or  deleted.  This  section  states,  in 
part,  that  a  resident  zone  shall  include. 

The  communities  or  areas  near  a  national 
park  or  monument  which  contain  significant 
concentrations  of  rural  residents  who, 
without  using  aircraft  as  a  means  of  access 
for  purposes  of  taking  fish  and  wildlife  for 
subsistence  uses  *   •   *  have  customarily  and 
traditionally  engaged  in  subsistence  uses 
within  a  national  park  or  monument. 

The  preamble  to  these  regulations  (46 
FR  31841,  June  17,  1981)  clarifies  how 
the  agency  intended  the  "significant 
concentration"  criteria  be  interpreted. 
As  a  result  of  public  comment  on  the 
1981  proposed  rule,  NPS  recognized 
that  there  would  necessarily  be 
limitations  in  any  nimierical  data 
developed  by  NPS  to  make  such 
decisions.  NPS  determined  that  an 
evaluation  of  communities  or  areas 
eligible  for  inclusion  in  a  resident  zone 
would  need  to  consider  the  unique 
variables  associated  with  each  area, 
many  of  which  cannot  be  reduced  to  a 
numerical  value. 

The  1981  preamble  notes  that,  in 
establishing  the  criteria  for  adding  and 
deleting  resident  zones,  NPS  chose  to 
substitute  the  word  "significant"  for 
"preponderant"  in  the  phrase 
"communities  and  areas  *  *   *  which 
contain  significant  concentrations  of 
rural  residents  who,  without  the  use  of 
aircraft  *  *  *  have  customarily  and 


traditionally  engaged  in  subsistence 
uses  within  a  national  park  or 
monument."  The  term  "preponderant" 
implied  more  numerical  precision  than 
is  possible  without  an  extensive 
standardized  study  of  rural  villages  in 
the  state.  The  term  "significant"  was 
adopted  to  clarify  that  the  subsistence 
experts  must  exercise  some  discretion  in 
examining  the  nature  and  needs  of  each 
community. 

Furthermore,  the  National  Park 
Service  stated  that  concentrations  may 
be  "significant"  in  relative  quantity 
(predominant  numbers)  or  quality  (e.g., 
cultural  vitality,  community  leadership 
and  influence)(46  FR  31850,  June  17. 
1981).  Again,  NPS  recognized  the 
variability  in  the  subsistence  harvest  of 
resources  across  the  state  and  the 
incomparable  fectors  that  define 
individual  communities  and  people  in 
each  region  that  should  be  considered  in 
such  an  evaluation. 

Studies  conducted  in  these 
communities  that  attempt  to  quantify 
the  subsistence  use  of  resources 
generally  only  represent  a  period  of  use 
of  one  year,  and  usually  rely  on  a 
sample  of  the  community  to  produce  a 
harvest  picture  for  the  community  as  a 
whole.  Although  these  data  make 
important  contributions  to  the  literature 
on  subsistence  use  of  resources  in  this 
region,  the  studies  were  not  designed  to 
address  the  specific  question  of  use  of 
resources  in  the  national  park. 
Therefore,  this  rulemaking  does  not  rely 
solely  on  the  limited  numeric  data 
generated  by  these  studies.  Instead,  this 
analysis  focuses  on  the  quality  of  the 
use  and  the  importance  of  resource 
harvests  to  the  Native  people  of  the 
region. 

Analysis 

Dot  Lake.  Tetlin,  Tanacross, 
Northway,  and  Healy  Lake  are  rural 
Alaska  Native  villages  consisting, 
primarily,  of  Athabaskan  Indian  people. 
According  to  the  1990  census,  the 
communities  contain  58.  95,  94,  77.  and 
85%  Athabaskan  Indians,  respectively. 
These  Athabaskans  are  descendants  of 
one  of  a  niunber  of  Ahtna,  Tanacross 
and  Upper  Tanana  bands  that  harvested 
resources  and  otherwise  occupied  the 
Wrangell-St.  Elias  National  Park  area. 
The  non-Native  populations  of  these 
communities  were  generally  bom 
outside  of  the  state,  with  an  average 
length  of  residency  of  1 1  years  (based  on 
a  1987  survey). 

The  Upper  Tanana,  Tanacross  and 
Ahtna  Athabaskan  people  who  reside  in 
these  communities  are  recognized  as 
two  of  nine  linguistic  subgroups  of 
Interior  Alaska.  Historically,  these 
people  thought  of  themselves  in  terms 
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of  small,  local  bands  constituting  both 
social  and  geographical  iinits.  Bands 
generally  consisted  of  a  group  of 
families  with  a  defined  territory. 
Through  marriage,  geography  and 
common  interests,  bands  would  be 
sufficiently  interlocked  to  consider 
themselves  part  of  a  larger  unit,  or 
regional  band  (i.e..  Upper  Tanana, 
Tanacross  or  Ahtna). 

At  the  turn  of  the  century  there  were 
at  least  six  different  bands  of  central  and 
upper  Tanana  Athabaskans  between  the 
White  River  and  Healy  Lake  on  the 
Tanana  River;  and  two  upper  Ahtna 
bands  occupying  the  area  between  the 
Mentasta  and  Wrangell  Mountains. 
These  areas  roughly  include  the 
northern  one-third  of  the  Wrangell-St. 
Elias  National  Park  and  Preserve. 

Each  band  was  associated  with  a 
specific  territory  within  the  region. 
However,  the  people  were  seasonal 
migrants  and  households  with  extensive 
kin  connections  and  might  hujit  over 
large  areas  of  another  band's  territory. 
At  no  one  time  was  the  whole  area 
occupied,  but  it  did  constitute  the 
hunting  territory  of  the  group.  Early 
anthropologists  visiting  the  region 
described  the  bands  as  something  of  a 
cultural  continuum  consisting  of  a 
series  of  interlocking  local  bands  whose 
culture  varied  only  in  minor  details 
from  one  to  the  next,  rather  than  as 
discrete  units.  A  great  deal  of 
commujiication  and  interaction  among 
the  bands  occurred.  The  diversity  of 
resources  available  was  often  limited  in 
a  given  band's  territory,  necessitating 
cooperation  with  other  bands  for  use  of 
their  lands  and  resources. 

The  Athabaskan  culture  is  based  on  a 
flexible  system  of  exchange.  Territory, 
resources  and  people  readily  crossed 
band  territories  as  the  need  arose. 
Relations  between  the  Ahtna  and  Upper 
Tanana  and  Tanacross  Indians  were 
close  enough  to  allow  exchange  of 
goods,  information  and  food  when 
needed.  Marriages  across  lines  resulted 
in  a  net  of  kin  ties  that  can  be  traced 
today  through  the  Native  villages  in  the 
region. 

The  Athabaskan  people  were  seasonal 
fish  and  wildlife  hunters  and  gatherers, 
moving  from  one  temporary  dwelling  to 
another  as  necessary  to  exploit  local 
resources.  Their  movement  to  fall, 
winter,  spring  and  summer  camps  was 
a  common  practice.  As  hunters  and 
gatherers  in  a  relatively  harsh 
environment,  survival  commonly 
depended  upon  their  ability  to  know 
and  utilize  alternative  plant  and  animal 
resources  when  conditions  warranted. 
Often,  when  resources  were  in  short 
supply,  travel  to  distant  places  to 


harvest  resources  in  another  band's 
territory  was  necessary. 

Ketchumst\ik,  Mansfield  and 
Batzulnetas  are  sites  of  seasonal  camps 
important  to  the  Athabaskan  people  in 
this  region.  Caribou  fences  located  near 
Ketchiunstuk  and  Mansfield  provided  a 
means  of  harvesting  meat  for  a  large 
number  of  people  of  both  Upper 
Tanana,  Tanacross  and  Ahtna  descent. 
Likewise,  Batzulnetas  is  one  of  the  few 
close  places  where  salmon  can  be 
harvested;  its  resources  are  used  by 
many  through  an  extensive  sharing 
network.  Batzulnetas,  located  within  the 
boundaries  of  Wrangell-St  Elias 
National  Park,  was  occupied 
continuously  for  more  than  a  centiiry 
until  about  1940. 

The  late  nineteenth  to  early  twentieth 
centiiry  was  a  time  of  accelerated 
cultural  change  for  Interior 
Athabaskans.  From  the  time  of  the  first 
non-Native-contact  (about  1880). 
material  goods,  technological  changes, 
imposed  harvest  limits  and  epidemic 
diseases  introduced  in  the  region  caused 
major  changes  in  the  Native  cultiire  and 
subsistence  lifestyle.  Traditional 
dwellings  were  abandoned,  people 
adapted  to  new  technology  and  semi- 
permanent riverine  villages  sprang  up  in 
place  of  seasonal  camps.  Seasonal 
movements  were  then  reduced  to  a  dual 
pattern  of  winter  villages  and  simimer 
fish  camps.  During  that  time  Batzulnetas 
continueid  to  be  occupied,  at  least 
seasonally,  for  the  purpose  of 
subsistence  hunting  and  fishing. 

Mining  had  a  tremendous  impact  on 
subsistence  hunting  during  the  period. 
In  1913,  several  thousand  people 
flooded  into  the  region  via  the  White, 
Tanana  and  Copper  Rivers  during  the 
"Chisana  stampede"  in  search  of  gold. 
Miners  largely  employed  Native  people 
as  hunters  or  hunted  themselves  for 
food.  Depletion  of  wildlife  resources 
due  to  the  large  influx  of  people,  here 
as  well  as  in  other  parts  of  the  state, 
prompted  the  implementation  of  harvest 
regulations  in  1926  that  affected  the 
subsistence  harvests  of  resources  by 
Native  people  in  the  region. 

Mandatory  schooling  imposed  in 
about  1950.  seasonal  labor  opportunities 
and  steady  access  to  trade  goods 
contributed  to  a  more  sedentary  lifestyle 
for  most  Native  people  in  the  region.  By 
then  Tetlin.  Tanacross.  Northway.  and 
Healy  Lake  had  become  permanent 
settlements  at  or  near  their  modem  day 
locations.  Dot  Lake  was  evolving  from  a 
seasonal  camp  for  Alaska  Highway 
workers  to  a  village  composed  primarily 
of  Alaska  Native  people  of  Ahtna.  Upper 
Tanana  and  Tanacross  Athabaskan 
descent  who  migrated  there  from  several 
local  villages. 


After  World  War  II.  Alaska  gained 
statehood  (1959).  Resource  development 
prospered,  accelerating  the  Native  land 
claims  process.  The  trans-Alaska  oil 
pipeline  was  built  from  1974  to  1977, 
causing  economic  and  demographic 
changes  that  continued  years  after 
completion.  Capital  improvements  in 
urban  and  rural  areas  of  the  state  funded 
primarily  by  oil  revenues  created 
employment  opportunities.  Rapid 
population  growth  followed  the 
development  of  support  industries  and 
the  growth  of  state  and  federal 
infrastructures.  The  large  influx  of 
people  into  the  region  resulted  in  an 
increasingly  more  common  imposition 
of  regulatory  prohibitions  on  the  harvest 
of  certain  species,  the  season  of  harvest 
and  so  on  to  protect  a  dwindling  supply 
of  game.  Each  of  these  factors  in  some 
respect  contributed  to  changes  in  the 
subsistence  way  of  life. 

Despite  the  changes  that  have 
occurred,  in  recent  decades,  the  Native 
people  of  these  villages  still  identify 
with  the  places  where  they  were  raised 
and  from  which  their  parents  came. 
Places  such  as  Batzulnetas.  Mansfield 
and  Ketchumstuk  remain  of  primary 
importance  to  Athabaskan  people  in 
these  commimities.  Although  none  of 
these  sites  is  permanently  occupied 
today,  they  continue  to  be  used 
seasonally  for  the  purpose  of  hunting, 
fishing  and  gathering  within  the  current 
regxilatory  structure. 

Although  some  new  technological 
advances  have  been  employed  by  Native 
subsistence  users,  the  use  of  aircraft  for 
harvest  of  resources  seldom  occurs. 
Only  a  fraction  of  the  people  in  these 
commimities  have  used  an  aircraft  in  an 
effort  to  harvest  resources.  Documented 
instances  did  not  occur  in  the  park. 

The  amoimt  and  diversity  of  resources 
harvested  are  two  measures  that 
distinguish  these  five  subsistence 
conununities  from  others.  They  harvest 
a  wide  variety  of  resources  (caribou, 
moose,  fish,  and  so  forth)  typical  of 
rural  subsistence  users  across  the  state; 
and  they  are  high  harvesters  of 
resources.  The  number  of  species 
harvested  in  these  communities  rank 
among  the  highest  of  any  community  in 
the  region.  Study  data  indicate  that 
residents  in  the  five  conununities 
harvest  salmon,  moose  and  caribou  from 
Batzulnetas.  Other  species  may  be 
harvested  bom  that  area  as  well. 

Exchange  and  gifting  of  resources 
harvested  for  subsistence  purposes 
remain  a  central  component  of  the 
Athabaskan  culture.  Such  exchanges 
occur  in  the  context  of  a  potlatch.  to 
reciprocate  for  the  assistance  given  by 
another,  or  to  provide  native  foods  for 
elders  and  those  unable  to  hunt. 
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Reciprocal  relations  and  gifting 
strengthen  kinship  ties  between  the 
people  of  these  communities  and 
educate  the  children  in  the  ways  of  the 
Athabaskan  people.  Exchanges  are  made 
in  the  form  of  harvested  resources,  use 
of  technology  (such  as  a  fishwheel)  and 
the  offer  of  the  use  of  preferred  fishing 
or  himting  sites,  such  as  Batzulnetas. 
Exchange  and  gifting  result  in  the 
distribution  of  resources  throughout 
households  in  local  communities 
although  the  actual  harvest  may  have 
been  accomplished  by  only  a  few. 
Examples  of  the  gifting  and  exchange  of 
resources  harvested  fix)m  Batzulnetas 
are  documented  in  the  literature  for  Dot 
Lake  Tetlin,  Tanacross,  Northway,  and 
Healy  Lake. 

Conclusion 

Dot  Lake  Tetlin,  Tanacross,  Northway, 
and  Healy  Lake  are  all  rural 
communities  near  Wrangell-St.  Elias 
National  Park  and  Preserve.  The 
communities  contain  a  significant 
concentration  of  Athabaskan  Indians 
whose  lifestyle  is  centered  around  the 
subsistence  harvest  of  resources  in  the 
same  areas  their  ancestors  used  for 
centuries.  This  area  includes 
(approximately)  the  northern  third  of 
Wrangell-St.  Elias  National  Park  and 
Preserve,  which  is  composed  of  both 
park  lands  and  preserve.  Residents  of 
these  communities  do  not  use  aircraft  in 
the  subsistence  harvest  of  resources  in 
this  area. 

EfiiBcts  of  Proposed  Regulation 

The  purpose  of  this  rule  is  to  add  five 
communities  to  the  subsistence  resident 
zone  for  Wrangell-St.Elias  National  Park 
in  accordance  with  the  procedure  at  36 
CFR  13.43(b).  This  action  is  in  response 
to  instructions  from  the  Secretary  of  the 
Interior  and  requests  bom  several  FACA 
advisory  groups  and  individual  park 
subsistence  users.  A  collateral 
•  administrative  purpose  consistent  with 
the  Secretary's  instructions  is  to  add  a 
paragraph  to  §13.73  establishing  a 
method  for  determining  community  and 
area  boundaries  for  resident  zone 
purposes. 

Drafting  Information 

The  primary  authors  of  this  regulation 
are  Jay  Wells,  Wrangell-St.Elias  National 
Park  and  Preserve,  and  Janis  Meldrum 
and  Paul  Hunter,  Alaska  System 
Support  Office,  Anchorage,  Alaska. 

Compliance  With  Odier  Laws 

Regulatory  Planning  and  Review  (EO 
12866) 

This  docmnent  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 


Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition.  jol».  die  environment, 
public  health  or  safety,  or  State,  Local, 
or  tribal  governments  or  communities. 
The  net  effect  of  adoption  of  this  rule 
would  be  to  reduce  costs  by  eliminating 
the  need  for  subsistence  users  to  apply 
for  a  permit.  The  cost  saving  would 
accrue  to  the  affected  user  groups  and 
the  park  through  reduction  of  actual  and 
potential  admhiistrative  costs. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  There  will  be  no  change 
in  the  manner  or  substance  of 
interaction  with  qther  agencies. 

(3)  This  rule  does  not  alter  the 
budgetary  effiects  or  entiUements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 
Current  and  potential  subsistence 
permittees  will  continue  to  be  eligible 
under  the  resident  zone  system. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  This  rule  is  the  direct 
consequence  of  an  existing  regulatory 
method  for  administering  the  resident 
zone  system.  While  the  decision 
concerning  adding  or  deleting  a 
particular  community  could  be  ' 
controversial,  the  regulatory  process  for 
making  the  decision  is  well  established 
in  existing  regulations. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  "The  economic 
consequences  of  this  rule  will  be  to 
reduce  administrative  costs  for  private 
citizens  and  for  the  park.  The  permitting 
process  that  would  be  eliminated  for  the 
residents  of  five  communities  operates 
directly  between  individual  subsistence 
users  and  the  park.  Therefore,  there  is 
no  impact  on  small  entities  and  a 
Regulatory  Flexibility  Analysis  and 
Small  Entity  Compliance  Guide  are  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
This  rule  applies  to  individual 


subsistence  users.  It  has  no  applicability 
to  small  businesses. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  rule  will 
reduce  costs  for  private  citizens  and  the 
federal  government.  It  will  eliminate  the 
need  for  subsistence  users  in  five 
communities  to  apply  to  the  National 
Park  Service  for  a  subsistence  permit. 
The  rule  will  eliminate  application  costs 
to  individual  subsistence  users  such  as 
the  cost  of  a  phone  call,  postage,  or 
travel  to  the  park  office,  and  will  reduce 
the  current  and  potential  administrative 
processing  costs  for  the  park. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
This  rule  does  not  affect  foreign  trade. 
The  interaction  of  the  subsistence 
economy  and  the  general  economy  is 
unchanged  by  this  rule. 

Executive  Order  1 321 1 

On  May  18,  2001 ,  the  President  issued 
an  Executive  Order  (EO  13211)  on 
regulations  significantly  affect  energy 
supply,  distribution,  and  use.  Executive 
Order  13211  requires  agencies  to 
prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  As 
this  interim  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use,  this  action  is  not  a 
significant  enwgy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  This 
rule  affiects  the  permitting  process 
between  individual  subsistence  users 
and  the  park.  There  is  no  involvement 
of  small  governments  in  this 
relationship.  The  subsistence  activities 
affected  occur  only  on  federal  public 
lands  within  a  national  park. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  impUcations.  This  rule  will 
modify  regulations  in  a  manner  that 
reduces  the  regulatory  impact  on  private 
citizens,  and  is,  therefore,  excluded 
from  EO  12630. 
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Federalism  (EO  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  applies  to  the  peimitting 
relationship  between  individual 
subsistence  users  and  the  park  for 
activities  occurring  on  federal  public 
lands  within  the  park.  The  rule  does  not 
change  or  impact  the  relationship  of  the 
park  with  State  and  local  governments. 

Civil  Justice  Reform  (EO  12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a] 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  imder  the 
Paperwork  Reduction  Act  is  not 
required.  An  0MB  form  83-1  is  not 
required.  This  rule  will  eliminate  permit 
applications  for  residents  of  the  five 
affected  communities,  thus  reducing  the 
level  of  previously  approved 
information  collection  (see  46  FR  31854) 
associated  with  subsistence 
management  in  the  park. 

National  Environmental  Policy  Act 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
However,  Environmental  Assessments 
(EA's)  and  findings  of  no  significant 
impact  (FONSI's)  have  been  completed 
and  are  on  file  in  the  NFS  office  at  2525 
Gambell  St,  Anchorage,  AK  99503  and 
at  Wrangell-St.  Ellas  National  Park  and 
Preserve  offices  in  Copper  Center. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2  there  are  no  effects  on  federally 
recognized  Indian  tribes.  This  rule 
applies  to  individual  subsistence  users. 
If  the  rule  is  adopted,  the  result  will  be 
an  elimination  of  the  requirement  for 
certain  subsistence  users  to  apply  for  a 
permit  to  engage  in  allowable 
subsistence  activities  in  the  park. 
Subsistence  use  on  federal  public  lands 
is  not  managed  as  a  tribal  activity  and 
the  federal  subsistence  program  does 
not  apply  on  Native  owned  lands. 


Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  imderstand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  mle  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  mle  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "§  "  and  a  niunbered 
heading;  for  example,  §  13.73 
[amended].  (5)  Is  the  description  of  the 
mle  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  mle?  What 
else  could  we  do  to  make  the  n^le  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  mle 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229.  1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
also  email  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Public  Participation 

If  you  wish  to  comment,  you  may 
submit  yoiu-  comments  by  any  one  of 
several  methods.  You  may  mail 
comments  to:  Superintendent,  Wrangell- 
St.  Elias  National  Park  and  Preserve, 
P.O.  Box  439,  Copper  Center,  Alaska 
99573.  You  may  also  comment  via  the 
Internet  to  Devi_Sharp@nps.gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "ATTN:  RIN  1024- 
AC83"  and  your  name  and  address  in 
your  Intemet  message.  Fax:  (907)  82?- 
7216.  Finally,  you  may  hand-deliver 
comments  to  Wrangell-St.  Elias  National 
Park  and  Preserve.  Mile  105.5  Old 
Richardson  Highway,  Copper  Center, 
Alaska.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hoiu's.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circiunstances  I  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 


this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
win  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  of  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

List  of  Subjects  in  36  CFR  Part  13 

Alaska,  National  Parks,  Reporting  and 
record  keeping  requirements. 

In  consideration  of  the  foregoing,  36 
CFR  part  13  is  amended  as  follows: 

PART  13— NA'nONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

Subpart  C— Special  Regulations- 
Specific  Park  Areas  In  Alaslta 

1.  The  authority  citation  for  Part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  462(k),  3101  et 
seq.;  §  13.65  also  issued  under  16  U.S.C.  la- 
2(h),  1361. 1531. 

2.  Amend  §  13.73  as  follows: 

a.  By  revising  the  heading  of 
paragraph  (a)(1)  and  by  adding  the 
following  entries  in  alphabetical  order 
to  the  list  of  communities  in  paragraph 
(a)(1); 

b.  By  redesignating  paragraph  (a)(2)  as 
paragraph  (a)(3); 

c.  By  adding  a  new  paragraph  (a)(2); 

d.  By  revising  the  tieading  of  newly 
redesingated  paragraph  (a)(3). 

The  addition  and  revisions  read  as 
follows: 

§  1 3.73    Wrangell-St  Elias  National  Parte 
andPresarve. 

(a)  Subsistence — ^(1)  What 
communities  and  areas  are  included  in 
the  park  resident  zone? 

***** 

Dot  Lake 

***** 

Healy  Lake 

***** 

Northway/Northway  Village/Northway 
Jimction 

***** 

Tanacross 


Tetlln 

***** 

(2)  How  are  boundaries  determined 
for  communities  added  to  the  park 
resident  zone?  Boundaries  for 
commimlties  and  areas  added  to  the 
park  resident  zone  will  be  determined 
by  the  Superintendent  after  consultation 
with  the  affected  area  or  commimity.  If 
the  Superintendent  and  community  are 
not  able  to  agree  on  a  boundary  within 
two  years,  the  boundary  of  the  area  or 
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community  added  will  be  the  boundary 
of  the  Census  Designated  Place,  or  other 
area  designation,  used  by  the  Alaska 
Department  of  Labor  for  census 
purposes  for  that  community  or  area. 
Copies  of  the  boundary  map  will  be 
available  in  the  park  headquarters 
office. 

(3)  What  communities  are  exempted 
from  the  aircraft  prohibition  for 
subsistence  use? 
*        *    -    *        *        * 

Dated:  June  5.  2001. 
Marshall  Jones,  Jr., 

Acting  Assistant  to  the  Assistant  Secretary. 

Fish  and  Wildlife  and  Parks. 

(PR  Doc.  01-14787  Filed  6-13-01;  8:45  am] 

nUJNG  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE053-1029b;  FRL-6996-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware;  Conversion  of  the 
Conditional  Approval  of  tt>e  NOx  RACT 
Regulation  to  a  Full  Approval  and 
Approval  of  NOx  RACT  Determinations 
for  Three  Sources 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  mle. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Delaware  State 
Implementation  Plan  (SIP)  submitted  by 
the  Delaware  Department  of  Natiu^ 
Resoiuces  and  Environmental  Control 
(DNREC).  These  revisions  were 
submitted  to  satisfy  the  condition 
imposed  by  EPA  in  its  conditional 
limited  approval  of  Delaware's 
regidation  requiring  reasonably 
dvailable  control  technology  (RACT)  for 
major  sources  of  nitrogen  oxides  (NOx). 
EPA  is  proposing  to  convert  its 
conditional  limited  approval  of 
Delaware  Regulation  12.  Control  of  NOx 
Emissions,  to  a  full  approval.  EPA  is 
also  proposing  to  approve  three  source- 
specific  NOx  RACT  determinations.  In 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
mle  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
mle.  If  EPA  receives  no  adverse 
comments,  EPA  will  not  take  further 
action  on  this  proposed  mle.  If  EPA 
receives  adverse  comments,  EPA  will 


withdraw  the  direct  final  mle  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
mle  based  on  this  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  July  16,  2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Air  Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency. 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  nonnal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  Dover,  Delaware  19901. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  814-2182,  and  Melik 
Spain,  (215)  814-2299,  at  the  EPA 
Region  III  address  above,  or  by  e-mail  at 
quinto.rose@epa.gov  and 
spain.melik@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  with  the  same  title  that  is  located 
in  the  "Rules  and  Regulations"  section 
of  this  Federal  Register  publication. 

Dated:  May  31,2001. 
Elaine  B.  Wright, 

Acting  Regional  Administrator,  Region  III. 
(FR  Doc.  01-14899  Filed  6-13-01;  8:45  am] 

BNJJNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-6994-5] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  36 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  mle. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 


priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  the  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list,  and  Is  intended 
primarily  to  guide  the  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  in  determining  which  sites 
warrant  further  investigation.  This  mle 
proposes  to  add  10  new  sites  to  the 
General  Superfund  Section  of  the  NPL. 
These  sites  will  be  assessed  to 
determine  the  nature  and  extent  of 
public  health  and  environmental  risks 
associated  with  them,  and  to  determine 
what  CERCLA-financed  remedial 
actlon(s),  if  any,  may  be  appropriate. 
DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  Augiist  13, 
2001. 

ADDRESSES:  By  Postal  Mall:  Mall 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office;  (Mail  Code 
5201G);  1200  Pennsylvania  Avenue 
NW.,  Washington,  DC  20460. 

By  Express  Mail  or  Courier:  Send 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office;  1235  Jefferson 
Davis  Highway;  Crystal  Gateway  #1, 
First  Floor;  Arlington,  VA  22202. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
supeifund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mall  or 
express  mail. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  see 
section  II,  "Public  Review/Public 
Comment,"  of  the  Supplementary 
Information  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State.  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G): 
U.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Avenue  NW.. 
Washington,  DC  20460;  or  the 
Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

B.  What  Is  the  NCP? 

C.  What  Is  the  National  Priorities  List 
(NPL)? 
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D.  How  Are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  Are  Site  Boundaries  Defined? 

G.  How  Are  Sites  Removed  From  the  ^4PL? 
H.  Can  Portions  of  Sites  Be  Deleted  From 

the  NPL  as  They  Are  Cleaned  Up? 
I  What  Is  the  Construction  Completion  List 
(CCL)? 
n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents  Relevant 
to  This  Proposed  Rule? 

B.  How  Do  I  Access  the  Documents? 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

E.  How  Do  I  Submit  My  Comments? 

F.  What  Happens  to  My  Comments? 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

L  Can  I  View  Public  Comments  Submitted 
by  Others? 

J.  Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 
m.  ContenU  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

B.  Status  of  NPL 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates  Reform 
Act  (UMRA)? 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility  Act? 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Proposed  Rule? 

Vm.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
This  Proposed  Rule? 

IX.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

XI.  Executive  Orders  on  Federalism 
What  Are  the  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 
Xn.  Executive  Order  13175 
What  is  Executive  Order  13175  and  Is  It 
Applicable  to  this  Proposed  Rule? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  fhe 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act.  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17. 1986.  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Uw  99-^99, 100  Stat. 
1613  et  seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA.  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP").  40  CFR  part 
300.  on  July  16. 1982  (47  FR  31180). 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20. 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8.  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA.  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and.  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  "Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up.  prevent  or  otherwise  address 
releases  and  threatened  releases  (42 
U.S.C.  9601(23)). 

C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 


Committee  on  Enviroiunent  and  Public 
Works,  Senate  Rep.  No.  96-848.  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8,  1983). 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfimd 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites' in  the 
Federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29. 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425©  of 
the  NCP):  (1)  A  site  may  be  included  on 
the  NPL  if  it  scores  sufficiently  high  on 
the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
human  health  or  the  environment.  On 
December  14,  1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c), 
added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  Ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  State 
may  designate  a  single  site  as  its  top 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  healfii,  welfere,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 
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•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 
EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8.  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  December 
1,  2000  (65  FR  75179). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL.  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
,  under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 


Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  contamination  from 
that  area  has  come  to  be  located,  or  from 
which  that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
{.e.g..  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  knowrn  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  Remedial  hivestigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 


after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  Fmm  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate  under  Superfimd,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required: 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate.  As  of  May 
21,  2001,  the  Agency  has  deleted  232 
sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  May  21,  2001,  EPA  has 
deleted  portions  of  23  sites. 

/.  What  Is  the  Construction  Completion 
Ust(CCL)? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  commimicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  bom  the  NPL. 

As  of  May  21 ,  2001 ,  there  are  a  total 
of  766  sites  on  the  CCL.  For  the  most 
up-to-date  information  on  the  CCL,  see 
EPA's  Internet  site  at  http:// 
www.epa.gov/superfund. 
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n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes.  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  the  sites 
in  this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington.  DC  and  in  the  Regional 
offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  in  the  Headquarters 
or  the  Regional  dockets  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday  excluding 
Federal  hoUdays.  Please  contact  the 
Regional  dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters.  U.S. 
EPA  CERCLA  Docket  Office,  Crystal 
Gateway  #1. 1st  Floor.  1235  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
703/603-9232.  (Please  note  this  is  a 
visiting  address  only.  Mail  conmients  to 
EPA  Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 

The  contact  information  for  the 
Regional  dockets  is  as  follows: 
Ellen  Culhane.  Region  1  (CT,  ME.  MA. 
NH.  RI.  VT),  U.S.  EPA.  Superfund 
Records  Center.  Mailcode  HSC.  One 
Congress  Street.  Suite  1100.  Boston. 
MA  02114-2023;  617/918-1225. 
Ben  Conetta.  Region  2  (NJ.  NY,  PR.  VI), 
U.S.  EPA,  290  Broadway.  New  York, 
NY  10007-1866;  212/637-4435. 
Dawn  Shellenberger  (ASRC),  Region  3 
(DE.  DC,  MD.  PA,  VA,  WV),  U.S.  EPA, 
Library,  1650  Arch  Street,  Mailcode 
3PM52.  Philadelphia,  PA  19103;  215/ 
814-5364. 
Joellen  O'Neill,  R^on  4  (AL.  FL,  GA. 
KY,  MS.  NC,  SC,  TN),  U.S.  EPA,  61 
Forsyth  Street,  SW..  9th  floor,  Atlanta, 
GA  30303;  404/562-8127. 
Janet  Pfundheller,  Region  5  (IL.  IN.  MI. 
MN,  OH,  Wl).  U.S.  EPA.  Records 
Center,  Superfund  Division  SMR-7J, 
Metcalfe  Federal  Building.  77  West 
Jackson  Boulevard.  Chicago.  IL  60604; 
312/353-5821. 
Brenda  Cook.  Region  6  (AR.  LA.  NM. 
OK.  TX).  U.S.  EPA.  1445  Ross 
Avenue.  Mailcode  6SF-RA.  Dallas. 
TX  75202-2733; 214/665-7436. 
Michelle  Quick.  Region  7  (L\.  KS,  MO, 
NE).  U.S.  EPA.  901  North  5th  Street, 
Kansas  City.  KS  66101;  913/551-7335. 
David  Williams.  Region  8  (CO.  MT,  ND. 
SD.  UT,  WY),  U.S.  EPA.  999  18th 
Street.  Suite  500.  Mailcode  8EPR-SA. 
Denver,  CO  80202-2466;  303/312- 
6757. 


Carol)m  Douglas,  Region  9  (AZ,  CA,  HI, 
NV,  AS,  GU),  U.S.  EPA.  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
744—2343. 
Robert  Phillips,  Region  10  (AK,  ID.  OR. 
WA).  U.S.  EPA.  11th  Floor.  1200  6th 
Avenue.  Mail  Stop  ECL-110.  Seattle, 
WA  98101;  206/553-6699. 
You  may  also  request  copies  from 
EPA  Headquarters  or  the  Regional 
dockets.  An  informal  request,  rather 
than  a  formal  written  request  under  the 
Freedom  of  Information  Act.  should  be 
the  ordinary  procedure  for  obtaining 
copies  of  any  of  these  documents. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  the 
proposed  sites;  a  Dociunentation  Record 
for  the  sites  describing  the  information 
used  to  compute  the  score;  information 
for  any  sites  affected  by  particular 
statutory  requirements  or  EPA  listing 
poUcies;  and  a  Ust  of  documents 
referenced  in  the  Dociunentation 
Record. 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

The  Regional  dockets  for  this  rule 
contain  all  of  the  information  in  the 
Headquarters  docket,  plus,  the  actual 
reference  docum«its  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  score  for  the  sites.  These  reference 
documents  are  available  only  in  the 
Regional  dockets. 

E.  How  Do  I  Submit  My  (Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble  in  the 
ADDRESSES  section.  Please  note  that  the 
addresses  differ  according  to  method  of 
delivery.  There  are  two  different 
addresses  that  depend  on  whether 
comments  are  sent  by  express  mail  or  by 
postal  mail. 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
concurrently  with  the  Federal  Register 
document  if,  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  shoidd  point  out  the  specific 
information  that  EPA  should  consider 


and  how  it  affiects  individual  HRS  factor 
values  or  other  listing  criteria 
(Northside  Sanitary  Landfill  v.  Thomas. 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  1  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  poHcy  of 
not  delaying  a  final  listing  decision 
solely  to  acconunodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
the  NPL.  ff  those  sites  are  later  proposed 
to  the  NPL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resubmit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
vtrill  not  generally  be  included  in  the 
docket. 

m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

With  today's  proposed  rule,  EPA  is 
proposing  to  add  10  new  sites  to  the 
NPL;  all  to  the  General  Superfund 
Section  of  the  NPL.  The  sites  in  this 
proposed  rulemaking  are  being 
proposed  based  on  HRS  scores  of  28.50 
or  above.  The  sites  are  presented  in 
Table  1  which  follows  this  preamble. 

B.  Status  of  NPL 

A  final  rule  published  elsewhere  in 
today's  Federal  Register  finalizes  10 
sites  to  the  NPL;  resulting  in  an  NPL  of 
1,236  final  sites;  1,076  in  the  General 


Federal  Regjater/ Vol.  66,  No.  llS/Thttisday,  Jime  14,  200^ ^ Proposed  jfattes  32291 


Superfund  Section  and  160  in  the 
Federal  Facilities  Section.  With  this 
proposal  of  10  new  sites,  there  are  now 
67  sites  proposed  and  awaiting  final 
agency  action,  61  in  the  General 
Superfund  Section  and  6  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,303.  (These  numbers 
reflect  the  status  of  sites  as  of  May  21 , 
2001.  Site  deletions  occurring  after  this 
date  may  affect  these  numbers  at  time  of 
publication  in  the  Federal  Register.) 

IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executiye  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  resuh  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No.  the  Office  of  Management  and 
Budget  (OMB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act(UMRA)? 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 


promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
milUon  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
TTiis  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  Uiat 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 


VI.  Effect  on  Small  Busineaaes 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  etseq.,&s  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibihty  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
ntmiber  of  small  entities. 

B.  Has  EPA  Conducted  a  Regulatory 
Flexibility  Analysis  for  This  Rule? 

No.  The  RFA  does  not  apply  to  NPL 
listings  (See  65  FR  46135  Quly  27, 
2000)).  The  RFA  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  for  which  an  agency 
must  publish  a  notice  of  general 
rulemaking  under  the  Administrative 
Procediue  Act  or  any  other  statute. 
Under  RFA  section  601(2),  however,  the 
term  "rule"  means  any  rule  for  which 
the  agency  publishes  a  general  notice  of 
rulemaking  but  does  not  include  a  nile 
of  "particular  applicability  relating 
*   *   *  to  facilities  *   *   *"  5  U.S.C. 
601(2).  Here,  each  proposed  listing  is 
based  on  determinations  unique  to 
individual  sites  and  each  of  the 
proposed  listings  applies  only  to  one 
facility  or  site.  Consequently,  each 
proposed  listing,  if  finalized  will  be  a 
rule  of  particular  applicability  and  thus, 
the  RFA  does  not  apply  to  the  proposed 
listing  of  these  individual  sites  on  the 
NPL. 

Moreover,  the  listing  of  these    • 
individual  sites  on  the  NPL  will  not 
impose  any  obligations  on  small  entities 
or  any  other  identifiable  group.  The 
proposed  rule  would  establish  no 
standards  or  a  regulatory  regime  that 
any  small  entity  must  meet.  The 
proposed  listings  will  impose  no 
liability  or  costs  on  any  small  entity  (65 
FR  46135  (July  27.  2000)).  Whether  an 
entity,  small  or  otherwise,  is  liable  for 
response  costs  for  a  release  of  hazardous 
substances  depends  on  whether  that 
entity  is  liable  under  CERCLA  107(a). 


32292 


Fe^ral  Registec/Vol.  6Q.  No.  11  ^/, Thursday ,,  Junp  14>>  200a  /  Propo§y|d  Rujes  ; 


Any  such  liability  exists  no  matter 
whether  the  site  is  listed  on  the  NPL. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA).  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  volvmtary  consensus 
standards  in  its  regidatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volvmtary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

B.  Does  the  National  Technology 
Tmnsfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

-   No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  volimtary  consensus  standards. 

Vm.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 

Under  Executive  Order  12898. 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report."  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assiuning  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.'The  Agency's  goals  are  to  ensiu^ 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
this  Proposed  Rule? 

■No.  While  this  rule  proposes  to  revise 
the  NPL,  no  action  will  result  from  this 


proposal  that  will  have 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
on  any  segment  of  the  population. 

IX.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
■  environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866.  and 
because  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
proposed  rule  present  a 
disproportionate  risk  to  children. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requites  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currentiy  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 


XI.  Executive  Orders  on  Federalism 

What  Are  the  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

Executive  Order  13132.  entitied 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
imless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

XH.  Executive  Order  13175 

What  Is  Executive  Order  13175  and  Is  It 
Applicable  to  This  Proposed  Rule? 

On  November  6,  2000.  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitied,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  EPA 
developed  this  proposed  rule,  however, 
during  the  period  when  Executive  Order 
13084  was  in  effect;  thus,  EPA 
addressed  tribal  considerations  under 
Executive  Order  13084.  EPA  will 
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analyze  and  fully  comply  with  the 
requirements  of  Executive  Order  13175 
before  promulgating  the  final  rule. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 


Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
nde,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  natxire  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 


This  proposed  rule  does  not 
significantiy  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments  because  it  does  not 
significantiy  or  uniquely  affect  their 
communities.  The  addition  of  sites  to 
the  NPL  will  not  impose  any  substantial 
direct  compliance  costs  on  Tribes. 
While  Tribes  may  incur  costs  from 
participating  in  the  investigations  and 
cleanup  decisions,  those  costs  are  not 
compliance  costs.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule. 


Table  1.— National  Priorities  List  Proposed  Rule  No.  36,  General  Superfund  Section 


State 


CA 

IL  .. 

MS 

NY 

PA 

PA 

TX. 

TX. 

UT 

VT. 


Site  name 


CasmaHa  Resources  

Matthiessen  and  Hegeler  Zinc  Company 

American  Creosote  Works,  Inc  

MacKenzie  Chemical  Wo(4is,  Inc  

Valmont  TCE  

Watson  Johnson  LandfiN  

Patrick  Bayou  

R  &  H  Oil  Company 

Eureka  MiHs  „ 

Ely  Copper  Mine 


City/county 


Casmaiia. 

LaSalle 

Louisville. 

Central  Islip. 

Hazle  Township  and  West  Hazleton. 

Richtand  Towrvship. 

DeerPaik. 

San  Antonio. 

Eureka. 

Vershire. 


Number  of  Sites  Proposed  to  General 
Superfund  Section:  10. 

List  of  Subiects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Natural 
resources.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control,  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR, 
1991  Comp.,  p.  351:  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp..  p.  193. 

Dated:  June  1,2001. 
Michael  H.  Shapiro, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  01-14617  Filed  6-13-01;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part*  59  and  64 
Rm  3067-AO1S 

Changes  to  Genaral  Provisions  and 
Communltlas  Ellgibls  for  the  Sals  of 
Insuranca  That  Include  Future 
Conditions  Flood  Hazard  Information 
on  Flood  Maps 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


StJMMARY:  This  Proposed  Rule  will 
revises  the  National  Flood  Insurance 
Program  (NFIP)  regulations  to  include 
definitions  for  future  conditions 
hydrology  and  for  the  floodplains  that 
may  be  shown  on  Flood  Insurance  Rate 
Maps  (FIRMs).  for  informational 
purposes  at  the  request  of  the 
community,  to  reflect  future  conditions 
hydrology;  and  establish  the  zone 
sjrmbol  to  be  used  to  identify  future 
conditions  flood  hazard  areas  on  the 
FIRMs. 

DATES:  We  invite  comments  on  this 
Proposed  Rule.  Please  submit  written 
comments  on  or  before  August  13,  2001. 
ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel,  Federal 


Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC;  facsimile 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E..  Chief,  Hazards 
Study  Branch.  500  C  Street  SW., 
Washington,  DC  20472;  by  telephone  at 
(202)  646-3461,  by  facsimile  at  (202) 
646-4596  (not  toll-free  calls),  or  by  e- 
mail  at  matt.miller@fema.gov. 
SUPPLEMENTARY  MFORMATKM: 

Background 

It  was  the  expressed  intent  of  the  U.S. 
Congress,  in  enacting  the  Flood 
Insurance  Act  of  1968.  to  "encourage 
State  and  local  governments  to  make 
appropriate  land  use  adjustments  to 
constrict  the  development  of  land  which 
is  exposed  to  flood  damage  and 
minimize  damage  caused  by  flood 
losses,  and  guide  the  development  of 
proposed  future  construction,  where 
practicable,  away  from  locations  which 
are  threatened  by  flood  hazards  •  •  ••• 
42  U.S.C.  4001(e).  These  proposed 
revisions  to  the  NFIP  regulations  are  a 
result  of  the  continuing  reappraisal  of 
the  NFIP  for  the  purpose  of  encouraging 
sound  floodplain  management  to  reflect 
that  intent. 

Historically,  flood  hazard  information 
presented  on  NFIP  flood  maps  has  been 
based  on  the  existing  conditions  of  the 
floodplain  and  watershed.  When  the 
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mapping  of  flood  hazards  was  initiated 
under  the  NFIP.  the  intent  was  to 
reassess  each  community's  flood 
hazards  periodically  and,  if  needed, 
revise  the  flood  map  for  that 
community.  Flood  hazards  may  change 
significantly  in  areas  experiencing 
urban  growth.  For  example,  in  Flood 
Insurance  Study  Guidelines  and 
Specifications  for  Study  Contractors 
(FEMA  37,  January  1995)  specifies  that 
flood  hazard  determinations  should  be 
based  on  conditions  that  are  planned  to 
exist  in  the  community  within  12 
months  following  completion  of  the 
draft  Flood  Insurance  Study  (FIS). 
Examples  of  future  conditions  to  be 
considered  in  the  context  of  FEMA  37 
are  public  works  projects  in  progress, 
including  such  as  channel 
modifications,  hydraulic  control 
structures,  storm-drainage  systems,  and 
various  other  flood  protection  projects. 
These  are  projects  that  will  be 
completed  in  the  near  future  for  which 
completion  can  be  predicted  with  a 
reasonable  degree  of  certainty  and  their 
completion  can  be  confirmed  prior  to 
the  new  or  revised  flood  map  becoming 
effective.  By  contrast,  future  land-use 
development,  such  as  urban  growth,  is 
uncertain  and  difficult  to  predict,  jmd  is 
not  considered  in  the  context  of  the 
FEMA  guidelines. 

Communities  experiencing  urban 
growth  and  other  changes  have 
expressed  a  desire  to  use  future 
conditions  hydrology  in  regulating 
watershed  development.  While  some 
communities  do  regulate  based  on 
futiue  development,  others  are  hesitant 
to  enforce  more  restrictive  standards 
without  Federal  support.  From  a 
floodplain  management  standpoint, 
futiue  conditions  floodplains  can  be 
used,  and  are  being,  used,  by 
commiuiities  to  enforce  more  stringent 
floodplain  management  policies  than 
those  required  by  FEMA.  By  displaying 
future  conditions  floodplains  on  the 
flood  map,  the  community  and  FEMA 
are  alerting  the  public  that  flood  hazards 
may  increase  in  the  future  due  to  urban 
development.  Many  commimities 
throughout  the  United  States  develop 
futiire  conditions  hydrology  and  create 
their  own  maps  to  regulate  floodplain 
development.  This  has  resulted  in  two 
sets  of  maps  being  produced  for  a 
community:  futvu^  conditions  maps  for 
local  floodplain  management  and  FIRMs 
for  flood  insurance  determinations.  As  a 
result,  these  progressive  commiuiities 
have  not  had  a  sense  ofhad  a  sense  of 
ownership  forfor  the  FIRMs,  and  their 
resources  have  been  directed  toward 
maintaining  their  own  future  conditions 
maps. 


Recent  Evaluation  and  Conclusions 

To  assist  officials  in  such  progressive 
communities,  FEMA  undertook  an 
evaluation  to  determine  whether  future 
conditions  flood  hazard  information 
could  and  should  be  placed  on  flood 
maps  and  in  the  accompanying  study 
reports.  The  results  of  that  extensive 
evaluation  are  dociunented  in  a  FEMA 
report  entitled  "Modernizing  FEMA's 
Flood  Hazard  Mapping  Program: 
Recommendations  for  Using  Future 
Conditions  Hydrology  for  the  National 
Flood  Insurance  Program"  (see 
www.fema.gov/mit/tsd/FT_hydro.htm). 
The  specific  conclusions  reached  in  the 
report  are  as  follows: 

•  The  local  community  should 
determine  the  future  conditions  land- 
use  and  hydrology. 

•  If  the  community  chooses  to  adopt 
a  regulatory  floodway  based  on  future 
conditions  hydrology,  the  use  of  this 
floodway  should  be  supported  by  local 
ordinances. 

•  If  the  commimity  requests  that 
FEMA  do  so,  the  futiu^  conditions  100- 
year  (base  flood]  floodplain  should  be 
shown  on  the  printed  FIRM  and  be 
designated  as  Zone  X  with  no  Bbase 
Fflood  Eelevations  (BFEs)  shown. 

•  When  possible,  all  three 
floodplains — existing  conditions  100- 
year  floodplain,  existing  conditions  500- 
year  floodplain,  and  future  conditions 
100-year  floodplain — should  be  shown 
on  the  FIRM.  However,  when  the  future 
conditions  100-year  floodplain  and 
existing  conditions  500-year  floodplain 
are  so  close  together  as  to  be  confusing 
if  both  are  shown  on  the  printed  FIRM, 
the  futiu*  conditions  100-year 
floodplain  should  be  shown  in  lieu  of 
the  existing  conditions  500-year 
floodplain.  When  this  occurs, 
appropriate  reference  should  be  made  to 
the  existing  conditions  500-year 
floodplain  information  being  shown  in 
the  FIS  report.  For  a  Digital  Flood 
Insurance  Rate  Map  (DFIRM), 
appropriate  reference  also  should  be 
made  to  the  existing  conditions  500-year 
floodplain  information  being  included 
in  an  associated  database. 

•  BFEs  should  be  shown  on  the  FIRM 
only  for  the  existing  conditions  100-year 
floodplain.  The  future  conditions  BFEs 
should  be  included  in  the  FIS  report  (on 
the  Flood  Profiles  and  in  the  Floodway 
Data  Table),  thus  providing  necessary 
information  to  the  community  to  meet 
their  local  floodplain  management 
needs.  The  existing  conditions  500-year 
flood  elevations  also  should  be  shown 
on  the  Flood  Profiles  in  the  FIS  report 
to  meet  the  requirements  of  Executive 
Order  No.  11988  and  to  provide  Federal 
agencies  with  information  to  evaluate 


the  potential  effects  of  any  actions  they 
may  take  in  a  floodplain. 

•  The  commimity  may  choose  to 
show  the  existing  conditions  500-year 
floodplain  on  the  FIRM  and  to  include 
the  future  conditions  100-year 
elevations  only  on  the  Flood  Profiles  in 
the  FIS  report.  Various  other 
combinations  to  display  the  flood 
hazard  data  also  are  possible.  FEMA  and 
the  community  should  work  together  to 
produce  the  most  useful  FIRM  and  FIS 
report  for  the  community. 

•  From  a  floodplain  management 
standpoint,  FEMA  should  continue  to 
require  regulation  of  floodplain 
development  based  on  the  existing 
conditions  data,  while  local  floodplain 
managers  can  regulate  development 
based  on  the  future  conditions  data. 

•  From  a  flood  insurance  standpoint, 
FEMA  must  continue  to  require  flood 
insurance  for  structures  shown  in  the 
existing  conditions  100-year  floodplain, 
or  Special  Flood  Hazard  Area.  Showing 
the  future  conditions  floodplain  as  Zone 
X  should  avoid  any  confusion  regarding 
the  mandatory  flood  insurance 
requirement.  It  also  will  and  allow 
insurance  policies  to  be  ptu°chased  at  a 
reduced  rate,  as  insurance  is  currently 
available  for  structures  in  the  existing 
conditions  500-year  floodplain. 

As  recommended  in  the  previously 
referenced  FEMA  report,  FEMA  intends 
to  show  future  conditions  flood  hazard 
information  on  flood  FIRMs  and  in 
collateral  FIS  reports.  This  information 
will  be  for  informational  purposes  only. 
There  will  be  nNo  change  will  be  made 
in  the  use  of  existing  conditions  data  for 
establishing  flood  insurance  rates. 
Through  community  participation  in  the 
Community  Rating  System,  however, 
reduced  flood  insiuance  rates  are 
available  for  those  communities  that 
enforce  more  stringent  regulatory 
standards  than  required  by  the  NFIP. 

Synergy  With  Other  FEMA  Programs 

The  inclusion  of  future  conditions 
data  in  FIRMs  and  related  products  for 
communities  that  request  that  such  data 
be  included  is  part  of  a  larger  FEMA 
plan  to  modernize  the  flood  hazard 
mapping  program  and  thereby 
reducinge  the  burden  on  taxpayers  for 
disaster  relief  and  improving  flood 
hazard  mitigation.  FEMA's  plan  is  to 
facilitate  ownership  of  the  flood  maps 
by  State  and  local  entities  through 
greatly  increased  involvement  in  the 
flood  mapping  process  through 
cooperative  agreements.  FEMA  will 
provide  flood  mapping  funds,  technical 
assistance,  and  mentoring  to  partners — 
termed  a  "Cooperating  Technical 
Community  Partners" — and  those 
partners  will  then  develop  and  maintain 
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all  of  the  flood  maps  or  components 
thereof.  The  proposed  cooperative 
agreements  recognize  that  hazard 
identification  and  mapping  must  go 
hand-in-hand  with  the  responsibility  of 
managing  floodplains  locally.  By 
creating  a  strong  local  program  that 
maintains  the  connection  between 
mapping  and  managing  flood  hazard 
areas,  the  NFIP  also  is  strengthened  in 
its  ability  to  reduce  the  loss  of  property 
and  life. 

FEMA  recognition  of  futiu« 
conditions  data  will  be  a  key  factor  in 
the  State  and  local  commimities 
assuming  increased  ownership  in  the 
process.  By  mapping  locally  pertinent 
information,  local  ownership  of  the 
NFIP  flood  maps  will  increase.  Because 
flood  conditions  and  hazards  vary 
locally  and  regionally,  inclusion  of 
those  unique  local  conditions  on  the 
flood  maps  may  be  warranted.  For 
example,  a  community  may  find  it 
useful  to  identify  areas  on  the  FIRM 
with  floodplains  based  on  developed/ 
fut\ire  hydrologic  conditions  in  addition 
to  the  standard  featiu^s  already 
depicted.  In  effect,  FEMA  will  maintain 
national  standards  while  at  the  same 
time  providing  a  useful  tool  to  the 
community.  These  changes  also  will 
directly  complement  FEMA's  mitigation 
activities.  Communities  will  now  be 
able  to  better  implement  proactive 
mitigation  measiu^s  based  on  awareness 
of  future  conditions  in  their  community 
by  the  public  and  by  the  development 
community. 

In  sum,  the  use  of  futxue  conditions 
hydrology  is  consistent  with 
modernizing  the  mapping  program;  with 
promoting  better  proactive  mitigation 
measiues;  and  with  FEMA's  desire  to  be 
flexible  with,  and  supportive  of,  those 
communities  that  would  like  to 
implement  stricter  land-use  regulations. 

Planned  Implementation 

The  FEMA  plans  for  implementing 
the  presentation  of  future  conditions 
flood  hazard  information  on  NFIP  flood 
map^^re  siunmarized  below. 

Map  Specifications.  The  new  DFIRM 
product  specifications  being  developed 
by  FEMA  will  include  options  that  can 
be  invoked  depending  on  the  available 
data.  This  new  DFIRM  product  will 
include  certain  basic  features  and  meet 
certain  minimum  mapping 
requirements.  Additional  options  will 
be  included,  depending  on  the 
community  needs  and  available 
funding.  A  review  of  needs  and 
available  data  will  lead  to  a  time  and 
cost  estimate  and  a  recommendation  on 
which  options  to  exercise.  Procedures 
for  displaying  future  conditions 
floodplains  on  the  new  DFIRM  will  be 


included  in  these  new  mapping 
specifications. 

Cooperating  Technical  Partners 
Activities.  As  a  part  of  the  mapping 
activities  imdertaken  by  conununities 
participating  in  the  Cooperating 
Technical  Partners  initiative,  an  option 
could  be  for  communities  to  show  the 
100-year  future  conditions  floodplain  on 
the  FIRM  in  addition  to  the  existing 
conditions  floodplain.  The  commimities 
would  develop  and  map  existing  and 
future  conditions  and  provide  the  new 
FIRM  and  supporting  data  to  FEMA;  in 
turn,  the  communities  would  receive  a 
useful  tool  for  risk  assessment  and  flood 
hazard  mitigation. 

Revisions.  Because  mapping  future 
conditions  floodplains  would  be 
implemented  on  a  community  level,  the 
flood  maps  will  maintain  consistency 
within  community  boundaries, 
regardless  of  how  many  map  panels  the 
community  encompasses.  When  FEMA 
receives  future  conditions  data  from 
communities  that  wish  to  participate, 
the  data  could  be  incorporated  easily  at 
the  time  of  the  digital  conversion  to  the 
DFIRM  product.  Alternatively, 
communities  that  require  flood  hazard 
updates  can  submit  future  conditions 
data  to  be  incorporated  with  the  existing 
conditions  data  updates  for  the  DFIRM 
conversion.  Displaying  future 
conditions  data  will  increase 
community  involvement  in  the  NFIP 
and  help  FEMA  to  build  stronger 
partnerships  with  communities.  If  these 
communities  are  involved  at  the 
beginning  of  the  digital  conversion 
process,  they  will  have  a  stronger  sense 
of  ownership  of  the  flood  maps,  because 
they  will  have  input  on  the  kind  of 
flood  hazard  information  shown  on  the 
maps. 

Once  the  future  conditions 
floodplains  have  been  included  on  a 
flood  map,  all  FEMA-  or  community- 
initiated  studies,  restudies,  and 
revisions  will  incorporate  the  future 
conditions  hydrology  that  the 
community  has  determined.  FEMA  will 
perform  a  technical  review  of  the  locally 
developed  data  and  will  include  the 
data  in  all  map  updates.  Additionally, 
FEMA  will  continue  to  make 
determinations  on  whether  structures 
and  parcels  of  land  are  in  or  out  of 
existing  conditions  floodplains  shown 
on  NFIP  maps,  and  will  issue  Letters  of 
Map  Amendment  and  Letters  of  Map 
Revisions  Based  on  Fill  based  on  these 
determinations.  This  procedure  can  be 
expanded  to  determine  whether  these 
structures  and  parcels  of  land  are  in  or 
out  of  the  future  conditions  floodplain 
when  those  floodplains  are  shown  on 
the  NFIP  maps. 


National  Environmental  Policy  Act 

This  Proposed  Rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.8(d)(2)(ii).  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  {M^pared. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
agencies  must  consider  the  impact  of 
their  rulemakings  on  "small  entities" 
(small  businesses,  small  organizations 
and  local  governments).  When  an 
agency  is  required  by  5  U.S.C.  553  to 
publish  a  notice  of  proposed 
rulemaking,  a  regulatory  flexibility 
analysis  is  required  for  both  the 
proposed  rule  and  the  final  rule  if  the 
rulemaking  could  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  Act  also 
provides  that  if  a  regulatory  flexibility 
analysis  is  not  required,  the  agency 
must  certify  in  the  rulemaking 
document  that  the  rulemaking  will  not 
"have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

For  the  reasons  that  follow  I  certify 
that  a  regulatory  flexibility  analysis  is 
not  required  for  this  rule  because  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  revises  the 
NFIP  regulations  to  (1)  include  the 
definitions  for  future  conditions 
hydrology  and  for  the  flood  plains  that 
may  be  shown  on  the  FIRMs,  for 
informational  purposes  at  the  request  of 
the  community,  to  reflect  future 
conditions  hydrology  and  (2)  establish 
the  zone  symbol  to  be  used  to  identify 
future  conditions  flood  hazard  areas  on 
the  FIRMs. 

Executive  Order  13132,  Federalism 

Executive  Order  13132,  Federalism, 
dated  August  4, 1999,  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  poUcies  that  have 
federalism  implications,  that  is, 
regulations  that  have  substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Federal  agencies 
must  closely  examine  the  statutory 
authority  supporting  any  action  that 
would  limit  the  policymaking  discretion 
of  the  States,  and  to  the  extent 
practicable,  must  consult  with  State  and 
local  officials  before  implementing  any 
such  action. 

We  have  reviewed  this  rule  under 
E.0.13132  and  have  concluded  that  the 
rule  does  not  have  federalism 
implications  as  defined  by  the  Executive 
Order.  As  noted  under  Regulatory 
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Planning  and  Review,  this  proposed 
rule  revises  the  NFIP  regulations  to  (1) 
include  the  definitions  for  hitiue 
conditions  hydrology  and  for  the  flood 
plains  that  may  be  shown  on  the  FIRMs, 
for  informational  purposes  at  the 
request  of  the  community,' to  reflect 
future  conditions  hydrology  and  (2) 
establish  the  zone  symbol  to  be  used  to 
identify  futiue  conditions  flood  hazard 
areas  on  the  FIRMs.  We  know  of  no 
substantial  direct  effects  on  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  under  the 
provisions  of  Executive  Order  13132. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  Proposed  Rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778.  Civil  Justice 
Reform. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Promulgation  of  this  rule  is  required 
by  statute,  42  U.S.C  4014(f)  which  also 
specifies  the  regulatory  approach  to  be 
taken  in  the  proposed  rule.  To  the 
extent  possible  under  the  statutory 
requirements  of  42  U.S.C.  4014(f),  this 
Proposed  Rule  adheres  to  the  provisions 
of  E.O.  12866,  Regulatory  Planning  and 
Review.  Under  Executive  Order  12866, 
58  FR  51735,  October  4,  1993,  a 
significant  regulatory  action  is  subject  to 
OM6  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 

(1)  Have  an  annual  efiiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  proposed  rule  revises  the  NFIP 
regulations  to  (1)  include  the  definitions 
for  future  conditions  hydrology  and  for 
the  flood  plains  that  may  be  shown  on 
the  FIRMs,  for  informational  purposes  at 
the  request  of  the  community,  to  reflect 


future  conditions  hydrology  and  (2) 
establish  the  zone  symbol  to  be  used  to 
identify  future  conditions  flood  hazard 
areas  on  the  FIRMs.  We  know  of  no 
conditions  that  would  qualify  the  rule 
as  a  "significant  regulatory  action" 
within  the  definition  of  section  3(f)  of 
the  Executive  Order.  To  the  extent 
possible  this  rule  adheres  to  the 
principles  of  regulation  in  Executive 
Order  12866.  The  Office  of  Management 
and  Budget  has  not  reviewed  this  rule 
under  the  provisions  of  Executive  Order 
12866. 

List  of  Subiects  in  44  CFR  Parts  59  and 
64 

Administrative  practice  and 
procedure.  Flood  insurance, 
Floodplains,  and  Reporting  and  record 
keeping  requirements. 

Accordingly,  44  CFR  parts  59  and  64 
will  be  amended  as  follows: 

PART  5»-{AMENDED] 

1.  Section  59.1  is  revised  to  include 
the  following  a  definition  for:  Area  of 
future  conditions  flood  hazard  means 
the  land  area  that  would  be  inundated 
by  the  1-percent-aimual-chance  flood 
based  on  future  conditions  hydrology. 

2.  Section  59.1  is  revised  to  include 
the  following  definition:  Future 
conditions  flood  hazard  area,  or  future 
conditions  floodplain — see  Area  of 
future  conditions  flood  hazard. 

3.  Section  59.1  is  revised  to  include 
the  following  definition:  Future 
conditions  hydrology  means  the  flood 
discharges  associated  with  projected 
land-use  conditions  based  on  a 
community's  zoning  maps  or 
comprehensive  land-use  plans. 

PART  64— [AMENDED] 

1.  The  initial  text  of  Paragraph 
64.3(a)(1)  will  be  revised  to  read  as 
follows: 

(1)  Flood  Insurance  Rate  Map  (FIRM): 
This  map  is  prepared  after  the  risk  study 
for  the  community  has  been  completed 
and  the  risk  premium  rates  have  been 
established.  The  FIRM  indicates  the  risk 
premium  rate  zones  applicable  in  the 
community  and  when  those  rates  are 
effective.  The  FIRM  also  may  indicate, 
at  the  request  of  the  community,  zones 
to  identify  areas  of  future  conditions 
flood  hazards.  The  symbols  used  to 
designate  the  risk  premium  rate  zones 
and  future  conditions  zones  are  as 
follows: 

2.  The  entry  for  the  zone  symbol  for 
Zones  B,  X  that  appears  in  Paragraph 
64.3(a)(1)  will  be  revised  to  read  as 
follows: 


B,  X Areas  of  moderate  flood  hazards 

or  areas  of  future  conditions  flood 
■hazard 

3.  The  closing  text  of  Paragraph 
64.3(a)(1)  will  be  revised  to  read  as 
follows: 

Areas  identified  as  subject  to  more 
than  one  hazard  (flood,  mudslide  (i.e.. 
mudflow),  flood-related  erosion)  or 
potential  hazard  (i.e.,  future  conditions 
flooding)  will  be  designated  on  the 
FIRM  by  use  of  the  proper  zone  symbols 
in  combination. 

Dated:  June  5,  2001. 
Margaret  E.  Lawless, 

Acting  Executive  Associate  Director  for 
Mitigation. 

(FR  Doc.  01-15055  Filed  6-13-01;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-1337.  MM  Docket  No.  01-116,  RM- 
10069] 

Digital  Television  Broadcast  Service 
and  Television  Broadcast  Service; 
Hibbing,  MN 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Duluth- 
Superior  Area  Educational  Television 
Corporation,  an  applicant  for  a 
construction  permit  for  a  new 
noncommercial  educational  television 
station  to  operate  on  NTSC  channel  *18- 
at  Hibbing.  Duluth-Superior  requests  the 
replacement  of  DTV  chaimel  *31  for 
NTSC  channel  *18-at  Hibbing.  DTV 
Chaimel  *31  can  be  allotted  to  Hibbing, 
Minnesota,  in  compliance  with  Sections 
73.622(a)  and  73.623(c)  of  the 
Commission's  criteria  as  set  forth  in  the 
Public  Notice,  released  November  22, 
1999,  DA  99-2605.  DTV  channel  *31 
can  be  allotted  at  reference  coordinates 
(47-22-53  N.  and  92-57-15  W.)  with  a 
power  of  500,  a  height  above  average 
terrain  HAAT  of  211  meters  and  with  a 
DTV  service  population  of  thousand. 
However,  since  the  community  of 
Hibbing  is  located  within  400 
kilometers  of  the  U.S.-Canadian  border, 
concurrence  by  the  Canadian 
government  must  be  obtained  for  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  July  30,  2001,  and  reply 
conunents  on  or  before  August  14,  2001. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
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Room  TW-A325,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner,  or  its  counsel  or 
consultant,  as  follows:  Marcia  Cranberg, 
Arnold  &  Porter,  555  Twelfth  Street, 
NW.,  Washington,  DC  20004-1202 
(Coimsel  for  Duluth-Superior  Area 
Educational  Television  Corporation). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blimienthal,  Mass  Media  Bureau,  (202) 
418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-116,  adopted  June  6,  2001,  and 
released  June  7,  2001.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(h)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television,  Digital  television 
broadcasting.  Television,  Television 
broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— TELEVISION  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  a^  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

§73.606    [Amended] 

2.  Section  73.606(b),  the  Table  of 
Television  Allotments  under  Minnesota 
is  amended  by  removing  Channel  *18- 
at  Hibbing. 


§73.622    [AowndMl] 

3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Miimesota,  is  amended  by  adding  DTV 
channel  *31-at  Hibbing. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman. 

Chief,  Video  Services  Division,  h4ass  Media 

Bureau. 

(FR  Doc.  01-14933  Filed  6-13-^)1;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AH79 

Migratory  Bird  Hunting;  Supplemental 
Proposals  for  Migratory  Game  Bird 
Hunting  Regulations;  Notice  of 
Meetings 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  supplemental. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we) 
proposed  in  an  earlier  docximent  to 
establish  annual  hunting  regulations  for 
certain  migratory  game  birds  for  the 
2001-02  hunting  season.  This 
supplement  to  the  proposed  rule 
provides  the  regulatory  schediile; 
announces  the  Service  Migratory  Bird 
Regulations  Committee  and  Flyway 
Council  meetings;  and  describes  the 
proposed  regulatory  alternatives  for  the 
2001-02  duck  hunting  seasons  and 
other  proposed  changes  from  the  2000- 
01  hvmting  regulations. 
DATES:  The  Service  Migratory  Bird 
Regulations  Committee  will  meet  to 
consider  and  develop  proposed 
regulations  for  early-season  migratory 
bird  hunting  on  Jime  20  and  21,  2001, 
and  for  late-season  migratory  bird 
hunting  on  August  1  and  2.  2001.  All 
meetings  will  commence  at 
approximately  8:30  a.m.  You  must 
submit  comments  on  the  proposed 
regulatory  alternatives  for  the  2001-02 
duck  hunting  seasons  by  Jidy  6,  2001. 
You  must  submit  comments  on  the 
proposed  migratory  bird  hunting-season 
frameworks  for  Alaska,  Hawaii,  Puerto 
Rico,  the  Virgin  Islands,  and  other  early 
seasons  by  July  30,  2001;  and  for 
proposed  late-season  frameworks  by 
September  7,  2001. 

ADDRESSES:  The  Service  Migratory  Bird 
Regulations  Committee  will  meet  in 
room  200  of  the  U.S.  Fish  and  Wildlife 
Service's  Arlington  Square  Building, 
4401  N.  Fairfax  Drive,  Arlington, 


Virginia.  Send  your  comments  on  the, 
proposals  to  the  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634-ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
public  record.  You  may  inspect 
comments  during  normal  business 
hours  in  room  634,  ArUngton  Square 
Building,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Andrew,  Chief,  or  Ron  W. 
Kokel,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2000 

On  April  30,  2001,  we  published  in 
the  Federal  Register  (66  FR  21298)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  S  20.101  through  20  107, 
20.109,  and  20.110  of  subpart  K.  This 
dociunent  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  game  bird  hunting 
regulations.  We  will  publish  proposed 
early-season  frameworks  and  final 
regulatory  alternatives  for  the  2001-02 
duck  hunting  seasons  in  mid-July  and 
late-season  frameworks  in  mid-August. 
We  will  publish  final  regulatory 
frameworks  for  early  seasons  on  or 
about  August  20,  2001,  and  those  for 
late  seasons  on  or  about  September  21. 
2001. 

Service  Migratory  Bird  Regulations 
Committee  Meetings 

The  Service  Migratory  Bird 
Regulations  Conunittee  will  meet  June 
20-21,  2001,  to  review  information  on 
the  current  status  of  migratory  shore  and 
upland  game  birds  and  develop  2001-02 
migratory  game  bird  regulations 
recommendations  for  these  species  plus 
regulations  for  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  the  Virgin 
Islands.  The  Committee  will  also 
develop  regulations  recommendations 
for  special  September  waterfowl  seasons 
in  designated  States,  special  sea  duck 
seasons  in  the  Atlantic  Flyway,  and 
extended  falconry  seasons.  In  addition, 
the  Committee  will  review  and  discuss 
preliminary  information  on  the  status  of 
waterfowl. 

At  the  August  1-2,  2001.  meetings, 
the  Committee  will  review  information 
on  the  current  status  of  waterfowl  and 
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develop  2001-02  migratory  game  bird 
regulations  recommendations  for  regular 
waterfowl  seasons  and  other  species  and 
seasons  not  previously  discussed  at  the 
early-season  meetings. 

In  accordance  with  Departmental 
policy,  these  meetings  are  open  to 
public  observation.  You  may  submit 
written  conunents  to  the  Director  on  the 
matters  discussed. 

Announcement  of  Flyway  Council 
Meetings 

Service  representatives  will  be 
present  at  the  individual  meetings  of  the 
four  Flyway  Councils  this  July. 
Although  agendas  are  not  yet  available, 
these  meetings  usually  commence  at 
8:00  a.m.  on  the  days  indicated. 
Atlantic  Flyway  Council:  July  23-27, 

Loews  Le  Concorde  Hotel,  Quebec 

City,  Quebec,  Canada. 
Mississippi  Flyway  Council:  July  22-27, 

Drawbridge  Inn,  Fort  Mitchell, 

Kentucky. 
Central  Flyway  Council:  July  23-27, 

Edmonton  House  Suite  Hotel, 

10205 — 100  Avenue,  Edmonton, 

Alberta.  Canada. 
Pacific  Flyway  Council:  July  23-27, 

Westmark  Baranof  Hotel,  127  N. 

Franklin  St.,  Jimeau,  Alaska. 

Review  of  Public  Comments 

This  supplemental  rulemaking 
contains  the  proposed  regulatory 
alternatives  for  the  2001-02  duck 
himting  seasons.  We  have  included  and 
addressed  all  comments  and 
recommendations  received  through  May 
18,  2001,  relating  to  the  development  of 
these  alternatives.  This  supplemental 
rulemaking  also  describes  other 
recommended  changes  based  on  the 
preliminary  proposals  published  in  the 
April  30,  2001,  Federal  Register  (66  FR 
21298).  We  have  included  only  those 
recommendations  requiring  either  new 
proposals  or  substantial  modification  of 
the  preliminary  proposals.  This 
supplement  does  not  include 
recommendations  or  comments  that 
simply  support  or  oppose  preliminary 
proposals  and  provide  no  recommended 
alternatives.  We  will  consider  these 
comments  later  in  the  regulations- 
development  process.  We  will  publish 
responses  to  all  proposals  and  written 
comments  when  we  develop  final 
frameworks. 

We  seek  additional  information  and 
comments  on  the  recommendations  in 
this  supplemental  proposed  rule.  New 
proposals  and  modifications  to 
previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  luider  headings 
corresponding  to  the  numbered  items  in 
the  April  30,  2001,  proposed  rule. 


1 .  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  Harvest  Strategy  Considerations,  (B) 
Regulatory  Alternatives,  including 
specification  of  framework  dates,  season 
length,  and  bag  limits,  (C)  Zones  and 
Split  Seasons,  and  (D)  Special  Seasons/ 
Species  Management.  Only  those 
categories  for  which  we  received  public 
comment  are  discussed  below. 

A.  Harvest  Strategy  Considerations 

Council  Recommendations:  The 
Upper-  and  Lower-Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  reconunended  that  the 
Adaptive  Harvest  Management  (AHM) 
Working  Group  and  the  Service 
consider  the  following  actions  when 
AHM  regulations  packages  are 
reconsidered: 

(1)  Elimination  of  the  "very 
restrictive"  option. 

(2)  Replace  open  cells  with  the 
"restrictive"  alternative  to  a  population 
level  of  <4.5  million.  Below  this  level, 
year-specific  decisions  on  closed 
seasons  would  be  based  on  both 
biological  and  sociological 
considerations. 

(3)  Evaluation  of  the  influence  of  year- 
to-year  constraints  on  regulations 
increments  on  AHM  performance. 

(4)  Strong  consideration  of  limiting 
increments  of  year-to-year  change  to 
single  regulations  "steps." 

(5)  The  role  of  hunter  satisfaction  be 
formally  considered  in  the  revision  of 
the  harvest  management  objective  or  the 
regulation  packages. 

Service  Response:  We  recognize  that 
periodic  changes  to  the  protocols  for 
adaptive  harvest  management  (AHM) 
will  be  necessary  to  accommodate 
changing  biological,  social,  and 
administrative  needs.  Revisions  of  the 
nature  recommended  by  the  Mississippi 
Flyway  Council  potentially  have 
profound  iniplications,  however,  as  they 
involve  specification  of  the  set  of 
regulatory  alternatives,  the  harvest- 
management  objective(s),  and  associated 
regulatory  constraints  (e.g.,  minimizing 
year-to-year  changes  in  regulations).  The 
AHM  Working  Group,  which  is 
comprised  of  both  Service  and  Flyway 
Council  representatives,  currently  is 
exploring  the  implications  of  these 
recommendations.  We  will  consider  the 
changes  suggested  by  the  Mississippi 
Flyway  Coimcil  once  these 
investigations  are  complete,  and  the 
results  communicated  to  all  interested 
parties. 

B.  Regulatory  Alternatives 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 


that  the  regulations  packages  for  2001  be 
the  same  as  those  in  2000,  except  for  an 
experimental  framework  opening  date  of 
the  Saturday  nearest  September  24  and 
a  framework  closing  date  of  the  last 
Sunday  in  January  with  no  offsets  for 
the  2001-2003  duck  seasons  in  the 
"moderate"  and  "liberal"  alternatives. 
The  Council  further  recommended  that 
the  fiamework  dates  be  applicable  either 
Statewide  or  in  zones  and  that  the 
Service  use  the  evaluation  of  the 
framework-date  extensions  for  the  next 
three  years  as  a  basis  for  establishing 
futiire  framework  dates. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  the 
regulations  alternatives  from  2000  be 
used  in  2001.  The  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  that  the  regiilations 
packages  for  2001  be  the  same  as  those 
in  2000,  except  that  the  framework 
opening  and  closing  dates  would  be  the 
Saturday  nearest  September  24  through 
the  last  Sunday  in  January,  and  there 
would  be  no  offsets  in  season  length  or 
bag  limit. 

The  Central  Flyway  Council 
recommended  2001-02  duck  regulations 
packages  and  species/sex  restrictions  for 
the  Central  Flyway  that  are  the  same  as 
those  used  in  2000-01 ,  except  for  a 
framework  opening  date  of  the  Saturday 
closest  to  September  24th  in  the 
"liberal"  and  "moderate"  AHM 
regulations  alternatives  with  no  offset 
penalties  (reduced  or  restricted  bag 
limits  or  reduction  in  season  length). 
The  framework  closing  date  in  the 
Central  Flyway  would  remain  the 
Simday  nearest  January  20th. 

The  Pacific  Flyway  Coimcil  preferred 
that  regulatory  alternatives  remain  as 
adopted  in  1999  and  2000  but 
recommends  that  if  season  extensions 
are  allowed  (without  offsets),  that  they 
be  classified  as  an  experiment  for  3 
years.  At  the  end  of  the  experimental 
period,  the  distribution  of  mallard 
harvest  during  the  experimental  period 
shall  be  compared  to  the  harvest 
distribution  diuing  the  period  of 
stabilized  regulations  (1979-1984).  If 
the  distribution  of  mallard  harvest  has 
changed  more  than  5  percent  between 
these  two  periods,  AHM  regulatory 
packages  should  be  re-configured  to 
realign  mallard  harvest  distribution 
with  the  distribution  that  occurred  in 
1979-1984.  The  Council  also 
recommended  a  fiamework  opening 
date  of  the  Saturday  nearest  September 
24  and  a  framework  closing  date  of  the 
last  Sunday  in  January  with  no  offsets 
for  the  2001-2003  duck  seasons  in  the 
"moderate"  and  "liberal"  alternatives. 
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The  Council  further  recommended  that 
the  framework  dates  be  applicable  either 
Statewide  or  in  zones.  The  Council 
requested  that  the  Service  use  the 
evaluation  of  the  framework-date 
extensions  for  the  next  three  years  as  a 
basis  for  establishing  future  framework 
dates. 

Service  Response:  On  August  3,  2000, 
Regidations  Consultants  representing 
the  four  Fljrway  Councils  requested  that 
the  Service  conduct  another  assessment 
of  the  projected  impacts  of  extended 
framework  dates  for  duck  himting.  A 
full  report  of  that  assessment  can  be 
found  at  http://migratorybirds.fws.gov/ 
reports/reports. html,  but  the  principal 
findings  are  summarized  here. 

Based  on  a  survey  conducted  by  the 
Flyway  Councils,  only  13  of  the  48 
contiguous  States  would  not  take 
advantage  of  extended  opening  dates, 
closing  dates,  or  both  in  at  least  a 
portion  of  the  State,  assuming  that  there 
were  no  penalties  in  season  length  or 
bag  limit.  The  predicted  increase  in 
annual  harvest  associated  viath  extended 
framework  dates  in  these  States  in  the 
"moderate"  and  "liberal"  regulatory 
alternatives  was  approximately  15 
percent  and  5  percent  for  midcontinent 
and  eastern  mallards,  respectively. 
Assuming  these  projected  increases  in 
harvest  are  accurate,  we  would  expect  a 
significant  reduction  in  the  frequency  of 
"liberal"  regulations,  with  a  concurrent 
increase  in  the  frequency  of  "moderate" 
regulations,  in  the  Pacific,  Central,  and 
Mississippi  Flyways.  There  was  no 
discemable  change  in  the  expected 
frequency  of  "liberal"  regulations  for 
mallards  in  the  Atlantic  Flyway.  Despite 
repeated  assessments  of  this  natiu«, 
however,  we  remain  profoundly 
uncertain  about  the  impacts  of 
widespread  framework-date  extensions 
on  mallards  and  other  species  because 
experience  with  extended  framework 
dates  is  so  limited. 

We  acknowledge  that  AHM  has 
proven  to  be  an  effective  tool  for  coping 
with  these  type  of  management 
uncertainties,  but  only  when  there  is 
broad-based  agreement  on  management 
objectives  (i.e.,  how  to  value  harvests, 
and  how  those  values  should  be  shared). 
In  this  light,  a  decision  to  use 
framework-date  extensions  continues  to 
be  problematic  not  because  of  any 
shortcoming  of  AHM,  but  because  of 
tacit  disagreement  over  desirable 
distributions  of  harvest  or  harvest 
opportunity.  In  the  absence  of  such 
agreement,  however,  it  is  still  possible 
to  formulate  an  adaptive  approach  to  the 
use  of  framework-date  extensions, 
provided  that  the  Fl3rway  Councils  are 
prepared  to  accept  the  changes  in 
harvest  distribution  that  might  occur. 


The  approach  would  involve  embracing 
two  or  more  alternative  hypotheses 
about  the  change  in  mallard  harvests 
that  might  be  associated  with 
widespread  application  of  extended 
framework  dates.  Over  time,  the  AHM 
process  should  identify  which  impact 
hypothesis  is  the  most  accurate  among 
the  alternatives,  while  ensuring  that 
uncertainty  as  to  harvest  impacts  is 
properly  accounted  for  in  each 
regulatory  decision. 

Essential  to  the  successful  application 
of  this  adaptive  approach,  however,  is  a 
reliable  monitoring  program  for 
estimating  realized  harvest  rates  of 
mallards.  Such  a  program  does  not  exist 
at  this  time  because  of  uncertainty  about 
the  rate  at  which  hunters  report  band 
recoveries.  This  uncertainty  resulted 
from  the  introduction  in  1995  of  a  toll- 
free  phone  number  for  reporting  band 
recoveries,  which  is  a  key  feature  of  a 
campaign  designed  to  increase  band- 
reporting  rates.  We  are  currentiy 
developing  plans  and  seeking  funding  to 
estimate  band-reporting  rates,  but  do  not 
believe  that  the  program  can  be 
implemented  in  time  to  modify 
framework  dates  for  this  year. 
Additionally,  we  reiterate  that  proposed 
changes  to  traditional  framework  dates 
must  consider  the  potential  for  adverse 
biological  impacts  to  species  other  than 
mallards,  especially  those  currently  at 
depressed  population  levels. 

Finally,  there  continues  to  be  some 
disagreement  among  Flyway  Councils 
and  States:  (1)  About  the  desirability  of 
framework-date  extensions;  (2)  about 
whether  extensions  should  be  applied  to 
opening  dates,  closing  dates,  or  both; 
and  (3)  about  the  inclusion  of 
framework-date  extensions  in  some  or 
all  of  the  regulatory  alternatives.  We 
will  continue  to  cooperate  with  Flyway 
Councils  and  States  in  reviewing 
Flyway-  and  region-specific  changes  to 
fiamework  dates,  to  address  the 
biological  and  sociological  implications 
of  any  changes. 

For  the  2001-02  hunting  season,  we 
are  proposing  no  modifications  to  the 
four  regulatory  alternatives  used  last 
year  (see  accompanying  table  for 
specifics  of  the  proposed  regulatory 
alternatives).  Alternatives  are  specified 
for  each  Fljrway  and  are  designated  as 
"VERY  RES"  for  the  very  restrictive, 
"RES"  for  the  restrictive,  "MOD"  for  the 
moderate,  and  "LIB"  for  the  liberal 
alternative.  We  will  announce  final 
regulatory  alternatives  in  early  July 
following  the  early-season  regulations 
meetings  in  late  June.  Public  comments 
will  be  accepted  until  July  6,  2001,  and 
should  be  sent  to  the  address  under  the 
caption  ADDRESSES. 


C.  Zones  and  Split  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  State  of  Vermont  be  allowed  to 
extend  the  New  Hampshire  Interior 
Zone  boundary  to  the  Vermont  side  of 
the  Connecticut  River  without  losing  the 
ability  to  split  their  duck  season. 

D.  Special  Seasons/Species  Management 
iii.  September  Teal  Seasons 

Council  Recommendations:  The 
AUantic  Flyway  Council  recommended 
that  Atlantic  Flyway  States  that  have 
participated  in  the  recent  experimental 
September  teal  seasons  and  met  the 
required  criteria  (Delaware,  Maryland, 
Virginia,  and  Georgia)  be  offered  an 
operational  September  teal  season, 
beginning  in  2001.  The  recommended 
season  would  run  for  nine  consecutive 
days  during  September  1-30,  with  a  bag 
limit  not  to  exceed  four  teal,  whenever 
the  breeding  population  of  blue- winged 
teal  exceeds  3.3  million.  Delaware, 
Georgia,  and  Virginia  would  have 
shooting  hours  between  one-half  hour 
before  sunrise  to  sunset,  while  shooting 
hours  for  Maryland  would  be  between 
sunrise  and  sunset. 

The  AUantic  Flyway  Council  further 
recommended  that  Florida  be  offered  an 
operational  September  teal  season.  The 
Council  pointed  out  that  Florida  has 
requested  and  would  prefer 
continuation  of  its  current  September 
wood  duck  and  teal  season,  which  the 
Council  has  supported  with  previous 
recommendations.  U  the  Service  carries 
through  with  its  intent  to  discontinue 
the  current  September  wood  duck  and 
teal  seasons,  this  recommendation 
would  allow  Florida's  current  season  to 
be  replaced  by  an  operational 
September  teal  season.  Florida's  teal 
season  would  begin  in  2001  and  be 
structured  simildrlo  teal  seasons  offered 
in  other  AUantic  Flyway  states  (9 
consecutive  days  during  September  1- 
30,  with  a  bag  limit  of  no  more  than  4 
teal),  with  shooting  hours  of  one-half 
hour  before  sunrise  to  sunset,  whenever 
the  breeding  population  of  blue-winged 
teal  exceeds  3.3  million. 

The  Central  Flyway  Council 
recommended  continuation  of  the  16- 
day  September  teal  season  in  2001 
contingent  upon  acceptable  May 
breeding  population  survey  estimates  of 
blue-winged  teal  (>4.7  million). 

iv.  September  Teal/Wood  Duck  Seasons 

Council  Recommendations:  The 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
recommended  that  Kentucky  and 
Termessee's  September  duck  seasons  be 
continued  on  an  experimental  basis  for 


32300 


Federal  Register / Vol.  66,  No.  115 /Thursday,  June  14,  2001  / Proposed  Rules 


3  years  with  increased  monitoring.  The 
Lower-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Cotincil 
recommended  that  Kentucky  and 
Tennessee's  September  duck  seasons  be 
given  operational  status  in  their  current 
format  under  the  early  season  regulation 
frameworks.  As  a  condition  of 
operational  status  Kentucky  and 
Tennessee  would  maintain  wood  duck 
population  monitoring  and  banding 
efforts  at  levels  consistent  to  that  done 
diuing  the  period  of  the  wood  duck 
initiative  (1991-96). 

V.  Youth  Hunt 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  allow  States  to  hold  a 
youth  waterfowl  hiuit  on  two 
consecutive  hunting  days. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  framework  closing  date  for 
September  Canada  goose  himting 
seasons  throughout  upstate  New  York 
and  Vermont  be  September  25, 
beginning  in  2001 ,  and  that  the 
September  resident  goose  season 
framework  dates  in  Rhode  Island  be 
extended  from  September  25  to 
September  30.  The  Council  further 
recommended  that  the  daily  bag  limit 
during  September  Canada  goose  seasons 
be  increased  to  8  with  no  possession 
limit  beginning  with  the  2001-02 
hunting  season. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  supported  the  development  of 
comprehensive  harvest  management 
strategies  for  Canada  geese  throughout 
the  Flyway  that  includes  caution  when 
expanding  seasons  impacting 
populations  of  concern  as  well  as 
removing  constraints  when  not 
warranted.  The  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council  urged  the 
Service  to  use  caution  in  changing  or 
expanding  special  goose  seasons. 

The  Pacific  Flyway  Council 
recommended  that  the  experimental 
portion  (the  period  after  September  15) 
of  NW  Oregon's  September  goose  season 
related  to  the  Pacific  Population  of 
Western  Canada  Geese,  be  made 
operational. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Upper-  and  Lower-Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Coimcil  recommended  that  the  2001 
regular  goose  season  opening  date  be  as 


early  as  September  16  throughout 
Michigan  and  Wisconsin  and  as  early  as 
September  15  in  Missouri  and  Iowa. 

■Phe  Pacific  Flyway  Council 
recommended  that  the  flyway-wide 
prohibition  of  take  of  Aleutian  Canada 
geese  be  removed  upon  publication  of 
the  Final  Rule  removing  this  goose  from 
the  list  of  endangered  and  threatened 
species.  Existing  special  management 
areas  in  Alaska,  Oregon  and  California 
will  remain  closed  to  take  of  Canada 
geese  until  a  population  objective  and 
harvest  strategy  are  established  by  the 
Council,  as  indicated  in  the  Flyway 
Management  Plan. 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  Flyway  Council  made  a  number 
of  recommendations  pertaining  to 
sandhill  cranes.  The  Council 
recommended  that  the  sandhill  crane 
open  hunting  area  boundary  be  changed 
in  Texas  and  North  Dakota  for  3  years 
beginning  in  the  fall  of  2001  and 
population  status,  harvest  and 
distribution  be  evaluated  using  existing 
population  and  harvest  siuveys.  The 
new  hunt  area  in  Texas  would  include 
the  Gulf  Coast,  south  of  Corpus  Christ! 
Bay  and  north  of  Lavaca  Bay.  In  North 
Dakota,  the  hunt  boundary  would  be 
extended  eastward  from  US  Highway 
281  to  the  Minnesota  border.  Season 
length  in  these  two  new  areas  would  be 
a  maximum  of  37  days  and  the  daily  bag 
limit  would  be  2  birds. 

The  Central  Flyway  Council  also 
reconunended  a  95-day  hunting  season 
on  Mid-Continent  Population  sandhill 
cranes  and  reinstatement  of  the  option 
to  split  the  season  into  no  more  than 
two  segments  for  Texas  and  Oklahoma. 

The  Central  and  Pacific  Flyway 
Councils  recommended  a  change  to  the 
ciurent  New  Mexico  SW  himt  boimdary 
to  include  those  portions  of  Grant  and 
Hidalgo  Counties  south  of  Interstate  25. 
The  Councils  further  recommended 
allowing  New  Mexico  to  conduct  an 
experimental  3-year  sandhill  crane 
season  in  the  Estancia  Valley  located  in 
portions  of  Torrance,  Santa  Fe  and 
Bernalillo  Counties  following  the 
guidelines  outlined  in  the  Pacific  and 
Central  Flyways  Management  Plan  for 
the  Rocky  Mountain  Population  of 
Greater  Sandhill  Cranes. 

18.  Alaska 

Council  Recommendations:  The 
Pacific  Flyway  Coiuicil  recommended 
that  tundra  swan  frameworks  in  Alaska 
be  modified  to:  (1)  Replace  current  swan 
harvest  caps  with  maximum  permit 
allowances  (Unit  18 — 300,  Unit  22— 
200,  Unit  23—200);  (2)  make  the  swan 
season  in  GMU  23  operational;  and  (3) 


establish  a  new  experimental  tundra 
swan  season  in  Alaska  Game 
Management  Unit  17  (North  Bristol  Bay 
region).  The  new  hunt  would  have  a  61- 
day  season  from  September  1 -October 
31;  up  to  200  registration  permits  could 
be  issued;  each  permit  to  allow  up  to  3 
swans  per  season;  himter  activity  and 
harvest  reporting  would  be  required. 
The  Council  also  reconunended  that 
frameworks  for  duck  limits  in  Alaska  be 
modified  to  include  harlequin  and  long- 
tailed  ducks  in  the  special  sea  duck 
limit,  with  appropriate  adjustment  to 
retain  current  species  limits. 

Public  Comment  Invited 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
We  intend  that  adopted  final  rules  be  as 
responsive  as  possible  to  all  concerned 
interests  and,  therefore,  seek  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
non-governmental  organizations,  and 
other  private  interests  on  these 
proposals.  Accordingly,  we  invite 
interested  persons  to  submit  written 
comments,  suggestions,  or 
recommendations  regarding  the 
proposed  regulations  to  the  address 
indicated  imder  the  caption  ADDRESSES. 

Special  circiunstances  involved  in  the 
establishment  of  these  regulatiqns  limit 
the  amount  of  time  that  we  can  allow  for 
public  comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  (1)  The  need  to  establish  final 
rules  at  a  point  early  enough  in  the 
simuner  to  allow  affected  State  agencies 
to  appropriately  adjust  their  licensing 
and  regulatory  mechanisms;  and  (2)  the 
unavailability,  before  mid-June,  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  we  believe  that 
to  allow  comment  periods  past  the  dates 
specified  is  contrary  to  the  public 
interest. 

Before  promulgation  of  final 
migratory  game  bird  hunting 
regulations,  we  will  take  into 
consideration  all  comments  received. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 

You  may  inspect  comments  received 
on  the  proposed  aimual  regulations 
diu'ing  normal  business  hours  at  the 
Service's  office  in  room  634,  4401  North 
Fairfax  Drive,  Arlington,  Virginia.  For 
each  series  of  proposed  rulemakings,  we 
will  establish  specific  comment  periods. 
We  will  consider,  but  possibly  may  not 
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respond  in  detail  to,  each  comment.  As 
in  the  past,  we  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closHig  date. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  progranunatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issucince  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Envirorunental 
Protection  Agency  on  Jime  9,  1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16, 1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18,  1988  (53  FR 
31341).  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  2001-02 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973. 
as  amended,  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
himting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  that  the  proposed  action  is 
consistent  with  conservation  programs 
for  those  species.  Consultations  under 
Section  7  of  this  Act  may  cause  us  to 
change  proposals  in  this  and  fut\ue 
supplemental  proposed  rulemaking 
documents. 

Executive  Order  12866 

While  this  individual  supplemental 
rule  was  not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB),  the 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under 
Executive  Order  12866. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
\uiderstand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the.  rule  clearly 
stated?  (2)  does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  would  the  rule  be  easier  to 
imderstand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 


the  rule?  (6)  what  else  could  the  Service 
do  to  make  the  rule  easier  to 
understand? 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail,  and  a  Small  Entity  Flexibility 
Analysis  (Analysis)  was  issued  by  the 
Service  in  1998.  The  Analysis 
documented  the  significant  beneficial 
economic  effect  on  a  substantial  nuimber 
of  small  entities.  The  primary  source  of 
information  about  hunter  expenditiues 
for  migratory  game  bird  hunting  is  the 
National  Himting  and  Fishing  Survey, 
which  is  conducted  at  5-year  intervals. 
The  Analysis  was  based  on  the  1996 
National  Himting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429 
milUon  and  $1,084  billion  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  Division  of  Migratory  Bird 
Management. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. . 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20,  subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  OMB 
has  approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  09/30/2001). 

11115  information  is  used  to  provide  a 
sampling  frame  for  voluntary  national 
surveys  to  improve  our  harvest 
estimates  for  all  migratory  game  birds  in 
order  to  better  manage  these 
populations.  OMB  has  also  approved 
the  information  collection  requirements 
of  the  Sandhill  Crane  Harvest 


Questionnaire  and  assigned  control 
number  1018-0023  (expires  07/31/ 
2003).  The  information  from  this  survey 
is  used  to  estimate  the  magnitude  and 
the  geographical  and  temporal 
distribution  of  harvest,  and  the  portion 
it  constitutes  of  the  total  population. 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Unfunded  Mandates  Refenn  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  proposed 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  Reform— ExecutiTt  Ordar 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that 
these  regulations  meet  the  applicable 
standards  found  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.0. 13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  As 
this  supplemental  proposed  rule  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  or  use,  this 
proposed  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule,  authorized  by 
the  Migratory  Bird  Treaty  Act.  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  otherwise 
unavailable  privileges  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  buds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  fi^meworks  &Y)m  which  the 
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States  make  selections  and  employ 
guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  abiUty  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  process  allows  States  to  participate 
in  the  development  of  frameworks  from 


which  they  will  make  selections, 
thereby  having  an  influence  on  their 
own  regulations.  These  rules  do  not 
have  a  substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefpre,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


List  of  Subjects  in  50  CFR  Put  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
•  Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2001-02  hunting 
season  are  authorized  under  16  U.S.C. 
703-711, 16  U.S.C.  712,  and  16  U.S.C. 
742a-j. 

Dated:  June  7,  2001. 
Marshall  P.  Jones,  Jr., 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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[FR  Doc.  01-15020  Filed  6-13-01;  8:45  am) 
BILUNQ  CODE  4310-SS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

[Docket  No.  010522134-1134-01;  ).D. 
050201 D] 

RIN  0648-XA69 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Rnding  for  a 
Petition  to  list  Bocaccio  {Sebastes 
paucispinis)  as  Threatened 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACTION:  Notification  of  90-day  petition 
finding  and  request  for  comments. 

summary:  NMFS  has  received  a  petition 
to  list  the  southern  bocaccio  (Sebastes 
paucispinis)  as  a  threatened  species  and 
to  designate  critical  habitat  concurrent 
with  the  listing.  NMFS  finds  that  the 
petition  presents  substantial  scientific 
and  commercial  information  indicating 
that  the  request  for  listing  may  be 
warranted.  Therefore,  NMFS  is 
conducting  a  status  review  to  determine 
whether  the  petitioned  action  is 
warranted.  To  assure  that  the  review  is 
comprehensive,  NMFS  is  soliciting 
information  and  data  regarding  this 
species  and  its  habitat  bom  any 
interested  party.  NMFS  will  use 
information  received  during  the 
comment  period  and  other  information 
in  its  review  of  the  status  of  the 
southern  bocaccio. 

DATES:  Comments  and  information  must 
be  received  by  August  13,  2001. 

ADDRESSES:  Requests  for  copies  of  the 
petition  and  comments  regarding  the 
Usting  of  bocaccio  should  be  submitted 
to  Jim  Lecky,  Assistant  Regional 
Administrator  for  Protected  Resources, 
501  W.  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA,  90802-4213.  The  petition 
and  supporting  data  are  available  for 
public  inspection  by  appointment, 
Monday  through  Friday,  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Lecky.  NMFS  Southwest  Region,  562/ 
980-4000;  or  Marta  Nammack,  NMFS 
Office  of  Protected  Resoiuces,  301/713- 
1401,  ext.  116. 

SUPPLEMENTARY  INFORMATION: 


Background 

Section  4  of  the  Endangered  Species 
Act  (ESA)  contains  provisions  allowing 
interested  persons  to  petition  the 
Secretary  of  the  Interior  or  the  Secretary 
of  Commerce  (Secretary)  to  add  a 
species  to  or  remove  a  species  b'om  the 
List  of  Endangered  and  Threatened 
Wildlife  and  to  designate  critical 
habitat.  On  January  30,  2001,  NMFS 
received  a  petition  from  the  Natural 
Resources  Defense  Council,  Center  for 
Biological  Diversity,  and  Center  for 
Marine  Conservation  (Petitioners)  to  list 
the  central/southern  distinct  population 
segment  of  bocaccio,  or,  in  the 
alternative,  bocaccio  throughout  its 
entire  range  as  threatened  under  the 
ESA  and  to  designate  critical  habitat. 

Petitioners  contend  that  bocaccio 
have  suffered  precipitous  population 
declines  over  the  last  several  decades 
and  that  these  population  decUnes 
threaten  bocaccio  with  extinction  and 
compromise  its  ability  to  recover.  The 
primary  factor  identified  by  Petitioners 
is  overutilization,  specifically 
overfishing  by  fisheries  targeting 
bocaccio  and  as  bycatch  in  other 
fisheries.  Other  factors  identified  by 
Petitioners  as  contributing  to  the  status 
of  bocaccio  include  inadequate 
regulatory  mechanisms,  habitat 
modification  due  to  bottom  trawl  fishing 
gear,  pollution  of  nearshore  habitat  used 
by  juvenile  bocaccio,  and  shifts  in 
oceanographic  conditions. 

NMFS  has  recognized  two  separate 
West  Coast  bocaccio  populations, 
divided  at  approximately  36°  N. 
latitude.  The  southern  population 
(south  of  36°  N.  latitude),  which  ranges 
from  Cape  Mendocino  to  Baja 
California,  Mexico,  is  the  stock  for 
which  NMFS  has  received  a  petition 
and  is  synonymous  with  what 
Petitioners  have  called  the  central/ 
southern  population  of  bocaccio.  In  the 
1999  stock  assessment  report  for 
southern  bocaccio,  the  spawning  output 
of  the  southern  bocaccio  stock  was 
estimated  to  be  2.1  percent  of  the 
estimated  spawning  output  at  its 
unfished  level.  This  stock  was 
designated  as  overfished  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  on 
March  3,  1999. 

Initial  stock  rebuilding  measures  were 
implemented  through  the  2000  annual 
specifications  and  management 
measures  for  Pacific  coast  groundfish. 
These  measiu^s  included  the  setting  of 
a  conservative  allowable  biological 
catch  level  and  optimum  yield  level. 
These  conservative  levels  precluded  any 
directed  targeting  of  bocaccio  and 
reserved  allowable  catch  to  incidental 


catch  in  other  fisheries.  On  September 
5,  2000,  NMFS  aimounced  formal 
approval  of  the  rebuilding  plan  for 
southern  bocaccio  (65  FR  53646). 

On  December  29,  2000,  NMFS 
published  a  final  rule  (65  FR  82947) 
approving  Amendment  12  to  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  and  disapproving  thre^  overfished 
stock  rebuilding  plans,  including  the 
plan  previously  approved  for  bocaccio. 
Amendment  12  provides  framework 
procedures  for  developing  overfished 
species  rebuilding  plans,  for  setting 
guidelines  for  rebuilding  plan  contents, 
and  procedures  for  submitting 
rebuilding  plans  to  NMFS  for  review 
and  approval/disapproval.  The  three 
rebuilding  plans  that  were  disapproved 
in  that  action  were  disapproved  because 
of  inconsistencies  with  the  new 
procedure  and  guidelines  established  by 
Amendment  12,  not  because  the  harvest 
limits  were  inadequate  to  provide  for 
rebuilding  of  the  stock.  The  Pacific 
Fishery  Management  Council  (PFMC) 
will  resubmit  recommended  rebuilding 
plans  for  review  by  NMFS,  consistent 
with  the  requirements  of  Amendment 
12,  for  the  2002  fishing  year  cycle. 

In  the  presentation  of  their  petition. 
Petitioners  rely  on  the  information 
produced  by  NMFS  and  the  PFMC  in 
their  evaluation  of  southern  bocaccio 
relative  to  overfishing  criteria  and  a 
review  of  published  literature  on  the 
status,  distribution,  and  ecology  of 
bocaccio. 

Finding 

NMFS  finds  that  Petitioners  present 
substantial  scientific  and  commercial 
information  indicating  that  a  listing  may 
be  warranted,  based  on  the  criteria 
specified  in  50  CFR  424.14(b)(2). 
Although  a  positive  90-day  finding 
under  section  4(b)(3)(A)  of  the  ESA  is 
not  a  decision  to  list  a  species,  this 
finding  requires  that  a  review  of  the 
status  of  southern  bocaccio  be 
completed  within  12  months  of 
receiving  the  petition  (by  January  30, 
2002)  to  determine  whether  the 
petitioned  action  is  warranted. 

Listing  Factors  and  Basis  For 
Determinations 

Under  section  4  (a)  (1)  of  the  ESA,  a 
species  can  be  determined  to  be 
endangered  or  threatened  for  any  of  the 
following  reasons:  (1)  The  present  or 
threatened  destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
the  inadequacy  of  existing  regulatory 
mechanisms;  or  (5)  other  natural  or 
manmade  factors  affecting  its  continued 
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existence.  Listing  determinations  are 
based  solely  on  the  best  scientific  and 
commercial  data  available,  after 
conducting  a  review  of  the  status  of  the 
species  and  taking  into  account  efforts 
made  by  states  or  foreign  nations  to 
protect  such  species. 

Information  Solicited 

.   To  ensure  that  the  southern 
population  of  bocaccio  {Sebastes 
paucispinis)  status  review  is  complete 
and  based  on  the  best  available 
scientific  and  commercial  data,  NMFS  is 
soliciting  information  and  comments  on 
whether  the  southern  population  of 
bocaccio  is  threatened  by  any  of  the 
listing  criteria  described  above. 
Specifically,  NMFS  is  soliciting 
information  in  the  following  areas: 
Historical  abundance,  current 
abimdance,  Actors  contributing  to 
population  declines,  soiux:es  of 
mortality  other  than  commercial  and 
recreational  fishing,  habitat  use,  habitat 
condition,  factors  affecting  habitat 
condition,  and  distinctness  of  the 
southern  population.  NMFS  is  also 
soliciting  information  on  efforts  to 
conserve  bocaccio  and  the  adequacy  of 
those  efforts  in  achieving  their  intended 
purpose. 

Critical  Habitat 

NMFS  is  also  requesting  information 
on  areas  that  may  qualify  for  critical 
habitat  for  the  southern  population  of 
bocaccio.  Areas  that  include  the 
physical  and  biological  features 
essential  to  the  conservation  of  the 
species  and  which  may  require  special 
management  considerations  of 
protection  should  be  identified.  Areas 
outside  the  ciurent  range  of  the  species 
may  be  included  if  they  are  necessary 
for  the  conservation  of  the  species. 
Essential  featiu^s  should  include,  but 
are  not  limited  to:  (1)  space  for 
individual  growth  and  for  normal 
behavior  (2)  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  reproduction  and 
development  of  offspring;  and  (5) 
habitats  that  are  protected  from 
disturbance  or  are  representative  of  the 
historical,  geographical,  and  ecological 
distribution  of  the  species. 

For  areas  potentially  qualifying  as 
critical  habitat,  NMFS  is  requesting 
information  describing:  (1)  the  activities 
that  affect  the  areas  or  could  be  affected 
by  the  designation;  and  (2)  the  economic 
costs  and  benefits  of  additional 
requirements  of  management  measures 
likely  to  result  from  the  designation. 

Comments  should  include:  (1) 
supporting  documentation,  such  as 
maps,  bibliographic  references,  or 


reprints  of  pertinent  publications,  if 
applicable,  and  (2)  the  commenting 
party's  name,  address,  and  association, 
institution,  or  business. 

Authority:  16  U.S.C.  1531  et  seq.;  16 
U.S.C.  742a  et  seq.;  31  U.S.C.  9701;  and  16 
U.S.C.  1361  et  seq. 

Dated:  June  7,  2001. 

WiUiam  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

[FR  Doc.  01-15058  Filed  6-13-01;  8:45  am) 
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Endangered  and  Threatened  WlkHHe 
and  Plants:  90-Day  Finding  for  a 
Petition  To  Ust  Eastern  North  Pacific 
Gray  Whales  as  Threatened  or 
Endangered  Under  the  Endangered 
Species  Act  (ESA) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  90-day  petition 
finding.  , 

SUMMARY:  NMFS  received  a  petition  to 
list  Eastern  North  Pacific  gray  whales 
(Eschrichtius  robustus)  as  threatened  or 
endangered  under  the  ESA.  NMFS  finds 
that  the  petition  does  not  present 
substantial  scientific  or  commercial 
information  to  warrant  the  petitioned 
action. 

DATES:  This  petition  finding  was  made 
on  May  21,  2001. 

ADDRESSES:  Copies  of  the  petition  may 
be  obtained  by  writing  to  Chief,  Marine 
Mammal  Conservation  Division,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Eagle  at  (301)  713-2322,  ext. 
105,  e-mail  tom.eagle@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4  (b)(3)  of  the  ESA  contains 
provisions  concerning  petitions  from 
interested  persons  requesting  the 
Secretary  of  Commerce  (Secretary)  to 
list  species  under  the  ESA.  Section 
4(b)(3)(A)  requires  that,  to  the  maximum 
extent  practicable,  within  90  days  after 


receiving  such  a  petition,  the  Secretary 
make  a  finding  whether  the  petition 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
NMFS'  regulations  define  "substantial 
information"  as  the  amount  of 
information  that  would  lead  a' 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted  (see  50  CFR  424.14). 
Section  424.14(b)(2)  of  these  regulations 
contains  factors  the  Secretary  considers 
in  evaluating  a  petitioned  action. 

NMFS  received  a  petition  on  March 
28,  2001,  from  D.J.  Schubert  (PetitionerL 
on  behalf  of  Australians  for  Animals, 
The  Fund  for  Animals,  and  "several 
other  organizations,"  to  list  the  Eastern 
North  Pacific  stock  of  gray  whales  as 
threatened  or  endangered  under  the 
ESA.  Petitioner  claims  that  listing  the 
stock  as  threatened  or  endangered  is 
necessary  to  protect  the  stock  or  its 
habitat  from  substantial  threats.  These 
suggested  threats  include  an  apparent 
decline  in  benthic  amphipods  (the  gray 
whale's  primary  food  supply)  and  a  lack 
of  adequate  regulatory  mechanisms  to 
protect  the  gray  whale  and  its  habitat. 
Petitioner  claims  that  threats  to 
amphipods  are  caused  by  direct, 
indirect  and  cumulative  impacts  of 
global  warming  and  El  Nino-Southern 
Oscillation  (ENSO)  events,  the 
destruction  of  benthic  amphipods  and 
their  habitat  by  bottom  trawling,  and 
contaminant  impacts  to  amphipod 
siuvival  and  production.  In  light  of  the 
suggested  threats  to  its  food  supply  and 
inadequacy  of  regulatory  mechanisms, 
Petitioner  also  claims  that  gray  whales 
are  threatened  by  aboriginal  harvests, 
dociunented  and  undociunented 
mortality,  oil  and  gas  exploration,  and 
other  impacts. 

Gray  Whales  and  the  ESA 

Prior  to  enactment  of  the  ESA  of  1973, 
the  U.S.  Fish  and  Wildlife  Service 
(FWS)  included  gray  whales  (among 
several  genera  of  baleen  whales)  on  its 
1970  list  of  endangered  species  (35  FR 
8491,  Jime  2,  1970).  This  list  was 
compiled  from  information  submitted 
by  international  conservation 
organizations,  foreign  fish  and  wildlife 
agencies,  individual  scientists,  and 
trade  sources.  The  endangered  species 
list  was  appended  to  regulations  that 
established  conservation  measures  for 
endangered  species  through  general 
restrictions  on  importation  of  listed 
species. 

NMFS  completed  its  first  status 
review  of  gray  whales  in  1984  and 
concluded  that  the  stock  was  not  in 
danger  of  extinction.  That  status  review 
recommended  a  change  in  the  status  of 
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the  Eastern  North  Pacific  stock  from 
endangered  to  threatened  (49  FR  44774, 
November  9.  1984). 

NMFS  began  a  status  review  of  certain 
listed  species,  including  gray  whales,  in 
1990  and  solicited  information  from  the 
public  (55  FR  164,  January  3.  1990). 
While  the  results  of  the  status  review 
were  being  prepared  as  a  report  and 
recommendation,  the  Northwest  Indian 
Fisheries  Commission  and  others,  on 
March  7, 1991,  petitioned  NMFS  to 
remove  the  eastern  stock  of  gray  whales 
from  the  list  of  endangered  species  and, 
thus,  from  protections  under  the  ESA.  A 
formal  report  of  the  status  review  was 
completed  and  made  available  to  the 
public  on  June  27,  1991  (56  FR  29471). 
NMFS  completed  and  solicited 
comments  on  a  proposed  rule  to  delist 
the  Eastern  Nortii  Pacific  stock  of  gray 
whales  on  November  22,  1991  (56  FR 
58869). 

On  January  7,  1993  (58  FR  3121), 
NMFS  announced  its  final 
determination  that  the  Eastern  North 
Pacific  stock  of  gray  whales  was  no 
longer  in  danger  of  extinction  and  that 
it  was  not  likely  to  become  endangered 
in  the  foreseeable  future.  NMFS 
concluded  that  the  stock  should  be 
removed  from  the  list  of  endangered 
species.  NMFS  forwarded  that 
determination  to  FWS.  As  a  result  of 
NMFS'  determination,  FWS  removed 
Eastern  North  Pacific  gray  whales  from 
the  list  of  endangered  species  on  June 
16,  1994  (59  FR  31094). 

In  its  notice  of  determination  that 
Eastern  North  Pacific  gray  whales  were 
no  longer  endcmgered  or  threatened, 
NMFS  noted  that  the  stock  was 
estimated  to  be  between  60  and  90 
percent  of  its  carrying  capacity. 
Furthermore,  NMFS  addressed  the 
impact  of  human  activities  within  the 
range  of  the  gray  whale  and  concluded 
"...that  individual  and  cumulative 
impacts,  while  they  have  the  potential 
to  affect  adversely  the  Eastern  North 
Pacific  gray  whale  stock,  are  not  likely 
to  jeopardize  its  continued  existence." 

As  required  by  the  ESA,  NMFS 
conducted  a  status  review  5  years  after 
delisting  Eastern  North  Pacific  gray 
whales  and  convened  a  workshop  on 
March  16-17, 1999,  in  Seattle,  WA.  The 
participants  at  the  workshop  reviewed 
the  available  information  on  the  status 
of  the  gray  whale  stock  and  on  factors 
that  may  affect  the  stock.  The  report  of 
the  workshop  stated.  "The  28  invited 
participants  determined  that  this  stock 
was  neither  in  danger  of  extinction,  nor 
was  it  likely  to  become  endangered 
within  the  foreseeable  futiu"e,  according 
to  the  determining  factors  in  section 
4(a)(1)  of  the  ESA.  Therefore,  there  was 
no  apparent  reason  to  reverse  the 


decision  to  remove  this  stock  from  the 
[List  of  Endangered  and  Threatened 
Wildlife  and  Plants]".  The  report  added. 
"There  was  a  consensus  among  the 
workshop  participants  that  the  Eastern 
North  Pacific  stock  of  gray  whales 
should  be  monitored  for  an  additional 
5-year  period  (1999-2004),  especially  as 
this  stock  may  be  approaching  its 
carrying  capacity." 

NMFS  accepted  the  conclusions  of  the 
workshop  participants  and  aimounced 
the  availability  of  the  workshop  report 
on  October  6,  1999  (64  FR  54275). 
NMFS  has,  as  recommended  by  the 
workshop  participants,  continued  to 
conduct  assessments  of  the  gray  whale 
st6ck. 

The  Current  Petition 

Petitioner  claims  that  the  primary 
threats  to  the  stock  fall  into  three  of  the 
five  listing  factors  found  in  section  4  (a) 
of  the  ESA.  These  are  as  follows: 

(1)  The  inadequacy  of  existing 
regulatory  mechanisms, 

(2)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range,  and 

(3)  Other  natural  or  maimiade  factors 
affecting  its  continued  existence. 

Existing  Legal  Protections 

The  petition  suggests  five  principal 
legal  requirements  intended  to  protect 
the  gray  whale  in  the  United  States. 
These  are: 

(1)  The  ESA; 

(2)  The  National  Environmental 
Policy  Act  (NEPA): 

(3)  The  Washington  State  Endangered 
Species  Act; 

(4)  The  Marine  Mammal  Protection 
Act  (MMPA):  and 

(5)  The  International  Convention  on 
the  Regulation  of  Whaling. 

Three  of  the  five  are  not  directly 
applicable  in  this  situation.  The  ESA 
does  not  apply  because  Eastern  North 
Pacific  gray  whales  are  currently  not 
listed  under  the  ESA.  NEPA  does  not 
directly  apply  because  NEPA  does  not 
establish  a  regulatory  program  for  wild 
living  resources,  such  as  the  gray  whale. 
NEPA  does,  however,  provide  indirect 
protections  to  gray  whales  because  it 
requires  Federal  agencies  to  consider 
the  direct,  indirect,  and  cumulative 
impacts  that  major  Federal  actions  have 
on  the  environment.  The  Washington 
State  Endangered  Species  Act  does  not 
apply  because  NMFS,  the  Federal 
agency  with  trust  responsibility  for  gray 
whales,  uses  Federal,  rather  than  state, 
law  in  the  conservation  of  Eastern  North 
Pacific  gray  whales. 

Marine  Mammal  Protection  Act.  The 
petition  claims  that  the  MMPA  provides 
inadequate  protection  for  the  gray  whale 


because  there  are  no  habitat  protections 
in  the  MMPA,  that  the  Potential 
Biological  Removal  (PBR)  level  is  not 
sustainable,  and  that  the  government 
misinterpreted  the  MMPA  moratorium 
on  the  killing  of  marine  mammals.  An 
evaluation  of  each  of  these  claims 
follows. 

The  MMPA  imposes  a  moratorium  on 
the  taking  of  marine  mammals.  The 
MMPA  also  contains  a  variety  of 
exceptions  to  this  moratorium, 
including  the  authorizations  to  take 
small  numbers  of  marine  mammals 
incidental  to  activities  other  than 
commercial  fishing  (16  U.S.C.  1371 
(a)(5)).  Petitioner  correctly  notes  that 
this  specific  exception  to  the 
moratorium,  which  requires  a  finding  of 
negligible  impact  on  the  affected  stock 
of  marine  mammals,  does  not  contain 
protection  for  marine  mammal  habitat. 
However,  section  112  of  the  MMPA  (16 
U.S.C.  1382  (e)),  contains  such  a 
regulatory  mechanism.  That  section 
allows  NMFS  to  develop  and  implement 
conservation  or  management  measures 
to  alleviate  impacts  to  areas  of 
ecological  significance  to  strategic 
stocks  of  marine  manunals.  Strategic 
stocks  of  marine  mammals  are  defined 
as  those  stocks  for  which  human-caused 
mortality  and  serious  injury  exceeds 
PBR  (an  estimate  of  a  sustainable 
mortality  level)  or  stocks  that  are 
depleted,  threatened,  or  endangered. 

Thus,  the  MMPA  contains  an 
adequate  regulatory  mechanism  to 
protect  marine  mammal  habitat  and  to 
prevent  the  affected  marine  mammal 
stock  from  becoming  threatened  or 
endangered. 

PBR  is  defined  in  section  3  (20)  of  the 
MMPA  (16  U.S.C.  1362(20))  as  the 
"...maximum  number  of  animals,  not 
including  natural  mortalities,  that  may 
be  removed  from  a  marine  mammal 
stock  while  allowing  that  stock  to  reach 
or  maintain  its  optimum  sustainable 
population  [OSP]."  A  value  for  a  marine 
manunal  stock's  PBR  level  is  calculated, 
as  specified  in  the  MMPA,  by  the 
product  of  two  population  statistics  (a 
minimum  population  estimate  of  the 
stock  and  one-half  the  maximum 
theoretical  or  estimated  net  productivity 
rate  of  the  stock  at  small  populations) 
and  a  recovery  factor.  The  concept  of 
PBR  is  based  on  well-foimded  theory  in 
population  ecology,  and  the  concept 
and  its  implementation  by  NMFS  is 
thoroughly  described  in  the  peer- 
reviewed  literature  (Wade,  P.  1998. 
Calculating  limits  to  the  allowable 
human-caused  mortality  of  cetaceans 
and  pinnipeds.  Marine  Mammal  Science 
14:1-37). 

The  PBR  levels  of  each  stock  of 
marine  mammals  in  waters  under  U.S. 
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jurisdiction  are  included  in  regularly 
updated  marine  mammal  stock 
assessment  reports.  The  stock 
assessment  report  for  Eastern  North 
Pacific  gray  whales  has  been  updated 
twrice  (in  1997  and  2000)  since  its  initial 
completion  in  1995.  These  reports  are 
available  in  electronic  form  (see 
Electronic  Access).  The  PBR  for  Eastern 
North  Pacific  gray  whales  was  changed 
I      in  each  revision  to  incorporate  the  latest 
'      information  available.  In  addition, 
NMFS  continues  to  monitor  the  stock 
and  will  continue  to  update  the  stock 
assessment  report  as  required  by  the 
MMPA. 

Petitioner  alleges  that  the  PBR  level  is 
not  sustainable  and  attempts  te  support 
this  allegation  by  modeling  the  stock, 
using  a  constant  removal  rate  of  649 
whales  per  year.  Under  such  a  scenario 
the  stock  declined.  The  petitioner's 
approach,  however,  used  a  PBR  value 
higher  than  those  reported  in  the  1995, 
1997,  and  2000  stock  assessment  reports 
and  failed  to  adjust  the  model 
parameters  in  the  manner  in  which 
NMFS  has  updated  PBR  values  as  stock 
assessment  reports  were  updated. 
Furthermore,  NMFS  notes  that  human- 
caused  mortality  has  not  exceeded  PBR 
(or  even  approached  it)  in  any  of  the 
stock  assessment  reports  prepared  to 
date. 

Petitioner  also  claims  that  the  MMPA 
offers  inadequate  protection  to  gray 
whales  due  to  NMFS'  misinterpretation 
of  section  14  of  Pub.  L.  103-238, 108 
Stat.  552,  559  (1994),  which  addresses 
treaty  rights.  Petitioner  claims  that 
NMFS  incorrectly  interpreted  this  law 
(the  MMPA  Amendments  of  1994)  to 
conclude  that  the  MMPA  does  not 
abrogate  treaty  rights.  However,  NMFS' 
conclusion  regarding  wether  or  not  the 
MMPA  abrogates  treaty  rights  was  not 
based  upon  the  wording  identified  in 
the  petition.  Rather,  NMFS,  working 
with  the  Department  of  Commerce  and 
the  Department  of  the  Interior, 
concluded  that  the  MMPA  does  not 
abrogate  treaty  rights  to  harvest  marine 
mammals.  This  conclusion  is  based  on 
the  case,  United  States  v.  Dion,  476  U.S. 
734,  739-740  (1986),  under  which  an 
abrogation  of  treaty  rights  requires 
"...clear  evidence  that  Congress  actually 
considered  the  conflict  between  its 
intended  action  on  the  one  hand  and 
Indian  treaty  rights  on  the  other,  and' 
chose  to  resolve  that  conflict  by 
abrogating  the  treaty."  The  MMPA  and 
its  legislative  history  contain  no 
indication  that  Congress  made  such  a 
deliberate  choice. 

International  Convention  on  the 
Regulation  of  Whaling:  Petitioner  states, 
"The  petitioners  do  not  dispute  that  the 
gray  whale  population  has  increased 


since  the  cessation  of  whaling." 
Petitioner  also  states,  however,  that  the 
regulatory  process  through  this 
convention  and  the  International 
Whaling  Commission  (FWC)  provides 
inadequate  protection  for  gray  whales. 
The  petition  claims  that  NMFS 
misinterpreted  the  aboriginal 
subsistence  policies  of  the  FWC  and  that 
IWC  has  never  recognized  the  aboriginal 
subsistence  needs  of  the  Makah  Tribe; 
therefore,  the  quota  did  not  authorize 
the  United  States  to  permit  the  Makah 
to  whale. 

The  IWC  granted  a  gray  whale  quota 
in  1997  based  on  a  joint  request  from 
the  United  States  and  the  Russian 
Federation.  By  granting  this  quota,  the 
IWC  recognized  the  needs  of  the  Makah 
Tribe.  Given  Petitioner's  observation 
that  the  gray  whale  stock  has  increased 
since  commercial  whaling  was  stopped 
and  the  petition's  failure  to  refute  this 
observation,  NMFS  concludes  that 
Petitioner's  claims  of  inadequate 
protection  are  not  adequately  supported. 

Gray  Whale  Biology 

The  petition  contains  a  discussion  of 
the  biology  and  ecology  of  gray  whales. 
Most  of  this  discussion  reviews  existing 
scientific  literature  and  makes  no 
substantive  conclusions  regarding  the 
status  of  the  stock  or  threats  to  it. 
Exceptions  to  this  general  rule  include 
the  discussion  of  reproduction, 
mortality,  and  population  size. 

Regarding  reproduction,  the  petition 
reviews  scientific  literature,  much  of 
which  was  authored  by  NMFS  scientists 
and  included  in  the  1999  status  review. 
Petitioner  notes  that  the  percentage  of 
females  with  calves  in  1999  was  less 
than  in  previous  years.  Based  solely  on 
this  information  and  the  estimated 
numbers  of  calves  in  1999  and  2000,  the 
petition  concludes,  "The  decline  in  calf 
counts  and  gray  whale  observations  in 
the  lagoons  is  cause  for  serious  conceia 
and  demonstrates  that  the  gray  whale 
population  is  declining."  The  petition 
does  not,  however,  include  scientific 
information  supporting  the  assertion 
that  the  population  is  declining.  This 
statement  also  neglects  to  acknowledge 
that  fundamentals  of  population 
biology,  for  which  there  is  a  large  body 
of  supporting  literature,  predict  that 
calving  rates  are  expected  to  be  reduced 
in  populations  that  are  within  their  OSP 
(compared  to  depleted  populations). 
Substantial  scientific  iriformation 
supports  a  conclusion  that  the  Eastern 
North  Pacific  stock  of  gray  whales  is 
above  its  Maximum  Net  Productivity 
Level  (MNPL)  and.  therefore,  within  its 
OSP  limits.  The  28  invited  participants 
at  the  1999  status  review  (each  of  whom 
is  an  expert  in  large-whale  biology) 


suggested  that  the  stock  was  nearing  its 
environment's  carrying  capacity.  Thus, 
decreased  calf  production  is  not 
necessarily  cause  for  concern  and  does 
not  necessarily  indicate  that  the 
population  is  in  danger  of  extinction  or 
likely  to  become  so  in  the  foreseeable 
future. 

In  the  discussion  related  to  mortality, 
the  petition  reviews  various  reports  on 
mortality  or  survival  rates  of  gray 
whales.  The  petition  notes  that  gray 
whale  mortality  rates  were  significantly 
increased  in  1999  and  2000,  as 
evidenced  by  stranding  reports,  and 
concludes,  "Because  of  ongoing  and 
increasing  threats  to  the  gray  whale  prey 
base,  it  is  expected  that  such  high 
dociunented  mortality  rates  will 
continue."  No  information  was  included 
to  support  such  a  conclusion. 

From  1995-1998,  strandings  of  gray 
whales  along  the  west  coast  ranged  from 
21-54  whales  per  year.  In  1999,  274 
gray  whales  were  reported  stranded,  and 
the  initial  estimate  for  2000  was 
approximately  350.  Preliminary  records 
indicate  that  strandings  in  2001  are 
comparable  to  stranding  rates  prior  to 
1999.  Thus,  the  best  available 
information  related  to  stranding  rates 
contradicts  the  alleged  expectation  that 
the  high  mortality  rates  of  1999  and 
2000  would  continue. 

In  discussing  population  size, 
Petitioner  reviews  results  published  by 
several  NMFS  scientists  in  the  peer- 
reviewed  literature.  This  brief  review 
highlights  the  widely-recognized 
uncertainty  that  is  inherent  in 
estimating  the  abundance  of  marine 
mammals.  To  address  this  uncertainty, 
most  scientists  reconunend  a  long-term 
data  set  so  that  the  effects  of  annual 
fluctuations  and  variation  will  be 
minimized.  For  example,  one  recent 
study  (Gerber,  L,  D.  DeMaster,  and  P. 
Kareiva.  1999.  Gray  whales  and  the 
value  of  monitoring  data  in 
implementing  the  U.S.  Endangered 
Species  Act.  Conservation  Biology 
13:1215-1219)  reviewed  data  from  19 
counts  of  gray  whales  off  the  coast  of 
California  over  a  30-year  period  since 
1967.  The  objectives  of  this  study 
included  an  evaluation  of  the  very  data 
set  reviewed  in  the  petition  to  discern 
the  minimum  amount  of  data  required 
to  support  the  determination  that 
Eastern  North  Pacific  gray  whales  were 
no  longer  threatened  or  endangered. 
These  scientists  concluded  that  the 
decision  to  delist  gray  whales  required 
1 1  years  of  data  to  obtain  statistically 
compelling  support.  These  results  were 
consistent  with  general  acceptance  of 
the  principle  that  the  statistical  power 
of  an  analysis  is  diminished  when 
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sample  sizes  £ire  partitioned  in  small 
groups. 

In  contrast  to  reconunendations  found 
widely  in  the  scientific  literature 
regarding  such  data  sets,  Petitioner 
suggests  that  a  more  "critical  review"  of 
the  gray  whale  data  set  could  be 
obtained  by  breaking  the  data  set  down 
into  three  "related  subgroups,"  two  of 
which  were  seven  years  in  duration. 
Petitioner  then  claims  that  the  stock  was 
declining  from  1967  through  1972  and 
was  maintaining  a  statistically  stable 
trend  in  the  other  two  segments  (1973- 
1980  and  1985-1996).  Petitioner, 
however,  fails  to  explain  how  these 
subgroups  were  related  and  foiled  to 
discuss  the  statistical  signiHcance  and 
power  of  the  analyses  included  in  the 
petition.  Thus,  Petitioner's  conclusions 
are  not  supported  by  scientific  evidence 
and  are  inconsistent  with  accepted 
statistical  procedures. 

Habitat  and  Other  Factors  Affecting 
Gray  Whales 

Harvest  Statistics:  The  petition  cites 
published  information  that  the 
proportion  of  females  in  the  aboriginal 
subsistence  harvest  (almost  entirely  in 
the  U.S.S.R./Russian  Federation)  was 
about  65  percent  from  1948  through 
1996.  The  petition  also  cited  published 
information  indicating  that  1.4  to  2.3 
year-old  whales  were  about  90  percent 
of  the  harvest  from  1994  through  1996. 
On  the  basis  of  this  information. 
Petitioner  suggests  that  there  was  a  sex 
bias  in  the  population  and  that  the  high 
proportion  of  immatiue  animals  in  the 
harvest  reduced  population 
productivity.  Petitioner  then  speculates 
that  the  population  would  dechne  as  a 
result  of  increased  mortality  and 
decreased  productivity.  Petitioner 
further  claims  that  the  lack  of 
consideration  of  these  factors  in 
developing  management  schemes  avoids 
recognition  of  the  adverse  implication  of 
the  bias  in  the  harvest,  thereby 
threatening  the  long-term  survival  and 
viability  of  the  population.  Petitioner, 
however,  includes  no  meaningful 
information  to  support  these  claims 
other  than  the  harvest  statistics 
summarized  here.  In  particular,  the 
petition  does  not  contain  any  support 
for  the  idea  that  the  population  is 
actually  declining.  On  the  other  hand, 
the  peer-reviewed  literature  cited  in  the 
1999  status  review  and  in  the  petition 
demonstrate  conclusively  that  the 
population  has  been  increasing  since  at 
least  1967,  and  the  scientists  at  the 
status  review  reported  that  it  was  near 
its  carrying  capacity. 

Underestimated  Mortality.  The 
petition  reviews  publications  related  to 
mortality  incidental  to  commercial 


hshing  and  strandings  and 
undocumented  mortality.  From  this 
review.  Petitioner  concludes  that 
incidental  mortality  should  be 
considered  a  minimum  estimate,  that 
ship  strikes  exceeded  the  1  per  year 
reported  in  the  gray  whale  stock 
assessment  report,  and  that  counts  of 
stranded  gray  whales  underestimated 
mortality.  In  spite  of  the  unquestionable 
increasing  trend  in  the  population  from 
1967  through  1996  and  the  general 
agreement  among  large-whale  scientists 
(as  included  in  the  report  of  the  1999 
status  review)  that  the  population  is 
near  its  carrying  capacity.  Petitioner 
concludes  that  the  government's  failure 
to  consider  undocumented  mortalities 
of  gray  whales  constitutes  a  threat  to  the 
siuvival  and  viability  of  the  gray  whale 
popidation.  Petitioner,  however,  does 
not  cite  or  provide  any  substantive 
information  to  support  this  conclusion, 
which  is  inconsistent  with  the  scientific 
literature. 

Decline  in  Benthic  Amphipods:  The 
petition  includes  the  results  of  a  study 
that  documented  a  30-percent  decrease 
in  biomass  of  one  species  of  benthic 
amphipod  in  the  central  Chirikov  basin 
between  1986  and  1987;  Petitioner 
speculates,  without  supporting 
evidence,  that  a  decline  has  continued 
since  the  conclusion  of  that  study.  The 
petition  also  includes  the  results  of 
another  study  that  reported  a  dechning 
trend  in  benthic  biomass  form  1990  to 
1994,  with  a  single  site  having  a  decline 
of  about  50  percent. 

Amphipods  are  typically  distributed 
unevenly  within  their  range,  and  large 
increases  or  decreases  in  local 
abimdance  may  be  normal.  It  is  possible 
that  local  changes  in  amphipod 
abundance  might  have  an  adverse  effect 
on  gray  whale  populations;  however, 
the  petition  does  not  provide 
information  that  such  an  impact  would 
be  great  enough  to  warrant  listing  the 
stock  as  threatened  or  endangered. 

Global  Warming  and  ENSO:  The 
petition  suggests  that  climate  change 
(global  wanning)  and  periodic 
fluctuations  in  sea  surface  temperature, 
such  as  during  an  ENSO  event,  alter 
benthic  communities,  including 
amphipods.  The  petition  states  that 
climate  change  at  decadal  time  scales 
has  significant  effects  on  the  marine 
ecosystem,  and  it  further  states  that 
global  warming,  which,  as  the  petition 
noted,  occurs  on  a  longer  time  scale, 
imposes  even  greater  impacts  on  an 
ecosystem.  Then,  the  petition  states, 
"The  cumulative  impact  of  global 
warming  and  other  threats  to  benthic 
amphipods  demonstrate  the  urgency 
with  which  gray  whale  habitat  must  be 
protected  through  a  listing  under  the 


ESA."  It  is  not  clear  from  the 
information  included  in  the  petition 
how  events  that  occur  on  decadal  or 
longer  time  scales  constitute  an  urgent 
need  to  protect  the  stock.  Also,  there  is 
no  information  in  the  petition  that 
suggests  any  correlation  between  global 
warming  or  ENSO  events  and 
endangerment  or  likelihood  of 
extinction  of  the  gray  whale  in  the 
foreseeable  future. 

Among  the  effects  of  atmospheric 
warming  included  in  the  petition  is  a 
decrease  in  the  frequency  of  storms.  The 
petition  states  that  a  reduction  in  the 
number  of  storms  decreases  the 
frequency  with  which  detritus,  which 
the  petition  identified  as  a  critical  food 
source  for  benthic  amphipods,  is  re- 
suspended  in  the  marine  environment. 
This  section  of  the  petition  includes  a 
discussion  of  mechanisms  by  which 
global  warming  could  affect  benthic 
amphipods,  an  important  food  source 
for  gray  whales.  Those  mechanisms  are 
addressed  in  the  following  3  paragraphs: 

(1)  Impact  of  Contaminants  on 
Benthic  Amphipods:  The  petition 
describes  various  mechanisms  by  which 
contaminants,  particularly  related  to  oil 
spills,  could  affect  the  habitat  and  food 
sources  of  gray  whales.  The  petition, 
however,  does  not  present  information 
that  such  effects  on  gray  whale  habitat 
had  actually  occurred  or  to  what  extent 
they  were  likely  to  occtu.  Additionally, 
there  is  no  assessment  of  the  extent  of 
such  effects  on  gray  whales. 

(2)  Trawling  Impacts  to  Benthic 
Amphipods:  Petitioner  claims  that 
bottom  trawling  for  groundfish  is  a 
significant  threat  to  the  gray  whale 
because  this  practice  destroys  and 
degrades  benthic  amphipod 
communities.  The  petition  then 
discusses  various  mechanisms  by  which 
bottom  trawling  could  affect  gray 
whales  and  their  habitat.  These 
mechanisms  include  the  resuspension 
of  buried  organic  matter.  The  petition 
notes  that  such  resuspension  could 
contribute  to  the  growth  of  anoxic  aieas, 
could  increase  turbidity  (thus,  reduce 
photosynthesis),  and  possibly  could  re- 
expose  toxins  that  were  previously 
sequestered  in  the  sediment.  This 
observation  is  inconsistent  with  the 
claim  made  earlier  in  the  petition  that 
such  re-suspension  was  beneficial  when 
caused  by  storms.  Furthermore,  the 
petition  fails  to  include  information  to 
show  a  decline  in  benthic  amphipods 
that  could  be  attributed  to  trawling,  and 
it  fails  to  assess  the  extent  of  trawling 
within  the  range  of  Eastern  North 
Pacific  gray  whales  in  waters  off  Alaska. 

(3)  Impacts  of  Predation  on  Benthic 
Amphipods:  This  section  of  the  petition 
begins  with  a  statement  that  scientists 
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have  suggested  that  the  prey  base  of  gray 
whales  is  declining  as  the  species 
approaches  its  carrying  capacity.  It 
continues  with  the  statement  that 
available  evidence  suggests  that  other 
natural  and  anthropogenic  factors  likely 
play  a  far  more  significant  role  in 
determining  benthic  amphipod 
abundance  than  does  gray  whale 
predation.  The  petition,  however, 
contains  no  other  reference  to  the 
impacts  of  predation  on  benthic 
amphipods  nor  does  it  contain  any 
support  for  these  assertions. 

Oil  and  Gas  Exploration  and 
Extmction:  The  section  fo  the  petition 
related  to  oil  and  gas  activities  cites 
several  government  dociunents  that 
describe  the  extent  of  oil  and  gas 
production  within  the  gray  whale's 
range  and  documents  that  predict  that 
such  activity  will  expand  in  the  futiue. 
The  petition  also  notes  government 
estimates  of  the  probabiUties  of  one  or 
more  oil  spills  (1,000  and  10,000  barrels 
or  more)  in  certain  areas.  The  petition 
then  describes  mechanisms  by  which  oil 
spills  could  affect  gray  whales.  This 
section  of  the  petition  contains  no 
information  on  the  impact  or  potential 
impact  on  gray  whale  populations  and 
information  related  to  the  role  that  oil 
and  gas  activities  may  have  in  causing 
the  gray  whale  stock  to  be  in  danger  of 
extinction  or  likely  to  become  so  in  the 
foreseeable  future. 

Noj'se  Impacts:  The  petition  describes 
several  mechanisms  by  which  noise 
could  affect  individual  gray  whales. 
Citing  a  series  of  reports,  primarily  by 
NMFS  scientists,  the  petition  contains 
evidence  that  gray  whales  respond  to 
noise  in  their  environment  and  may 
avoid  the  source  of  the  noise.  There  is 
no  information  related  to  the  extent  to 
which  noise  has  ciffected  or  may  affect 
gray  whale  populations. 

Contaminants:  The  petition  describes 
several  potential  sources  of 
contaminants  in  gray  whale  habitat  and 
notes  that  the  potential  threat  of 
contaminants  is  somewhat  reduced  for 
gray  whales  because  gray  whales 
consume  prey  of  relative  low  trophic 
levels.  The  petition  then  describes 
observations  of  Russian  Natives  who 
had  killed  ten  gray  whales  that  had  an 
"extremely  strong  smell"  and  "unusual 
taste."  This  section  of  the  petition 
concludes  that  scientists  do  not  have  an 
understanding  of  the  full  range  of  issues 
necessary  to  fully  assess  the  impact  of 
contaminants  on  gray  whales  and  that 
additional  research  is  needed.  As  noted 
in  the  report  of  the  1999  status  review, 
however,  much  research  has  been 
conducted  on  contaminants  in  gray 
whales,  and  this  work  indicates  that 
contaminant  levels  are  such  that  they 


are  not  likely  to  endanger  the 
population. 

Other  Impacts:  The  petition  includes 
on-shore  development  and  vessel  traffic, 
including  whale  watching,  as  other 
potential  sources  of  impact  on  gray 
whales.  Regarding  on-shore 
development,  the  petition  notes  the 
creation  of  a  plan  for  a  salt  plant  on  the 
shore  of  Laguna  San  Ignacio  and  that  the 
plan  was  subsequendy  withdrawn.  The 
petition  presents  one  study  as  reporting 
gray  whales  were  absent  from  a  calving 
lagoon  in  Laguna  Guerro  Negro  from 
1957  to  1967  when  a  salt  evaporation 
facility  was  operational  and  had 
retiuned  6  years  after  the  facility  had 
closed. 

Regarding  vessel  traffic,  the  petition 
cites  several  studies  that  found  that  gray 
whales  demonstrate  short-term  flight 
reactions,  particularly  when  boats  move 
at  high  speed  or  erratically.  The  petition 
also  notes  that  one  study,  published  in 
1984,  foimd  that  whale  watching 
activities  in  Lagima  San  Ignacio  had  not 
caused  major  disruptions.  The  petition 
also  recognizes  that  regulations 
restricting  whale  watching  activities  in 
the  United  States  have  reduced,  but  not 
eliminated,  adverse  impacts  associated 
with  whale  watching.  The  petition, 
however,  presents  no  information 
indicating  that  impacts  of  these 
activities  endangered  the  stock. 

Petition  Finding 

As  noted  in  the  description  of  the 
1999  status  review,  the  best  available 
scientific  informatian  overwhelmingly 
demonstrates  that  the  Eastern  North 
Pacific  stock  of  gray  whales  increased 
diuing  the  period  1967  through  1996 
and  that  the  stock  may  be  near  its 
carrying  capacity.  The  information 
supporting  these  conclusions  regarding 
the  abimdance  and  status  of  the  stock 
haVe  been  scrutinized  by  leading 
experts  on  large-whale  population 
dynamics  through  the  1999  status 
review,  through  scientific  meetings 
supporting  the  IWC,  through  the  Alaska 
Scientific  Review  Group,  and  through 
established  peer-review  processes  for 
publishing  scientific  results. 

The  petition  presents  arguments 
regarding  imcertainties  in  abimdance 
estimates.  These  arguments  are 
purportedly  supported  by  modeling 
efforts  that  have  not  been  subjected  to 
the  scrutiny  of  peer  review.  In  light  of 
the  substantial  scientific  information 
supporting  the  finding  that  the  status  of 
the  gray  whale  stock  is  well  above  its 
MNPL,  the  arguments  in  this  petition 
are  not  supported  by  substantial 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
petitioned  action  may  be  warranted. 


The  best  available  scientific 
information  clearly  shows  that  Eastern 
North  Pacific  gray  whales  are  within 
their  OSP,  and  28  experts  in  large-whale 
biology  agreed  in  the  1999  status  review 
that  the  stock  was  nearing  its 
environmental  carrying  capacity.  One  of 
the  fundamental  tenets  of  population 
ecology  is  that  reproductive  rates  in 
populations  above  their  MNPL  (and, 
under  the  MMPA,  within  OSP  limits) 
are  lower  than  when  the  population  is 
depleted  and  recovering.  Therefore,  the 
reduced  productivity  rates  observed  in 
this  gray  whale  population  are,  indeed, 
expected  and  predictable. 

Another  tenet  of  population  ecology  is 
that  the  carrying  capacity  of  an 
environment  for  a  particular  species  is 
a  variable  that  can  change  over  long 
time  scales.  Furthermore,  around  this 
long-term  capacity,  there  are  year-to- 
year  fluctuations  in  the  numbers  of 
organisms  that  the  particular  habitat 
will  support.  In  the  case  of  gray  whales 
and  many  other  species  in  the  North 
Pacific  Ocean,  these  fluctuations  can  be 
caused  by  such  things  as  ENSO  events 
and  extent  of  sea  ice.  These  fluctuations 
may  have  a  large  effect  on  annual 
primary  production  in  the  affected 
environment,  which,  in  turn,  will  affect 
higher  trophic  levels.  Thus,  it  is 
expected  diat  environmental  fluctuation 
would  result  in  large  numbers  of  whales 
dying  in  certain  years,  particularly 
because  gray  whales  may  be  near  their 
environment's  carrying  capacity. 

The  information  presented  in  the 
petition  accurately  reflects  high  levels  of 
mortality  in  1999  and  2000;  however, 
the  only  available  data  for  2001  suggest 
that  mortality  levels  are  retxuning  to 
those  seen  prior  to  the  unusual  levels 
seen  in  1999  and  2000. 

The  petition  does  not  accurately 
characterize  (e.g.,  PER,  abrogation  of 
treaty  rights)  or  ignores  (e.g.,  habitat 
protection)  provisions  of  the  MMPA.  It 
also  does  not  accurately  characterize 
conservation  actions,  and  the  results  of 
these  actions,  under  the  IWC.  The 
assertion  in  the  petition  that  there  is  an 
inadequate  regulatory  mechanism  is 
based  upon  these  inaccuracies. 

The  petition  includes  a  discussion  of 
a  variety  of  factors  that  could  affect  gray 
whales  and  characterizes  these  factors 
as  significant  threats  to  the  gray  whale. 
Indeed,  the  information  in  the  petition 
indicates  that  the  gray  whale  population 
may  have  been  adversely  affected  by  at 
least  some  of  these  factors. 

As  NMFS  pointed  out  in  its 
determination  that  the  Eastern  North 
Pacific  stock  of  gray  whales  should  be 
removed  from  protections  under  the 
ESA  (58  FR  3121.  January  7,  1993). 
individual  and  cumulative  impacts  of 
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various  factors  may  have  had  adverse 
impacts  on  the  gray  whale  stock; 
however,  these  factors  were  not  likely  to 
jeopardize  the  continued  existence  of 
the  stock.  Similarly  there  is  not 
substantial  information  in  this  petition, 
in  light  of  the  evidence  to  the  contrary, 
indicating  that  the  Eastern  North  Pacific 
stock  of  gray  whales  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  or  likely  to  become 
endangered  in  the  foreseeable  futxue. 
Therefore,  NMFS  finds  that  the  petition 
does  not  present  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  (listing  Eastern 
North  Pacific  gray  whales  as  threatened 
or  endangered)  may  be  warranted. 

Electronic  Access 

Updated  versions  of  the  stock 
assessment  reports  for  the  Eastern  North 
Pacific  stock  of  gray  whales  are 
available  at  the  following  Internet 
address:  http://www.nmfs.noaa.gov/ 
prot — res/PR2/Stock — Assessment — 
Program/individual — sars.html 

Authority:  16  U.S.C.  1531.  et  seq. 
Dated:  June  8.  2001. 
William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  01-15059  Filed  6-13-01;  8:45  am] 
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Pacific  Halibut  Rsheries;  Primary 
Sablefish  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  provide  a  regulatory  framework 
that  would  implement  an  Area  2A 
Pacific  halibut  Catch  Sharing  Plan  (CSP) 
allocation  to  the  Pacific  Coast,  limited 
entry  primary  sablefish  fishery.  This 
rule  would  allow  halibut  taken 
incidentally  in  the  primary  sablefish 
fishery  to  be  retained  and  landed  and 
would  provide  a  framework  that  would 
allow  the  Pacific  Fishery  Management 
Council  (Council)  to  recommend  hafibut 


catch  limits  for  the  sablefish  fishery 
when  a  halibut  quota  is  available  to  that 
fishery. 

DATES:  Comments  must  be  submitted  in 
writing  by  July  16,  2001. 

ADDRESSES:  ADDRESSES:  Send 
comments  to  Donna  Darm,  Acting 
Regional  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way, 
Seattle,  WA  98115.  Copies  of  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  for  this  action 
are  available  from  Donald  Mclsaac, 
Executive  Director,  Pacific  Fishery 
Management  Council  (Council),  2130 
SW  Fifth  Avenue,  Suite  224,  Portland, 
OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yvonne  deReynier,  206-526-6140. 

SUPPLEMENTARY  INFORMATION:  The 

Convention  between  the  United  States 
and  Canada  for  the  Preservation  of  the 
Hedibut  Fishery  of  the  North  Pacific 
Ocean  and  the  Bering  Sea  (Convention), 
signed  at  Ottawa,  Ontario,  Canada,  on 
March  2,  1953,  and  amended  by  a 
Protocol  Amending  the  Convention, 
signed  at  Washington,  D.C.,  United 
States  of  America,  on  March  29, 1979, 
authorizes  the  International  Pacific 
Halibut  Commission  (Commission)  to 
promulgate  regulations  for  the 
conservation  and  management  of  the 
Pacific  halibut  fishery.  Before  these 
regulations  have  any  effect  on  U.S. 
fishermen,  they  must  be  approved  by 
the  Secretary  of  State  of  the  United 
States  pursuant  to  section  4  of  the 
Northern  Pacific  Halibut  Act  (Halibut 
Act,  16  U.S.C.  773-773k)  that  executes 
the  above  Convention.  Section  5  of  the 
Halibut  Act  gives  the  Secretary  of 
Commerce  (Secretary)  the  responsibility 
to  carry  out  the  Convention  between  the 
United  States  and  Canada  and  requires 
the  Secretary  to  adopt  such  regulations 
as  may  be  necessary  to  carry  out  the 
purposes  and  objectives  of  the 
Convention  and  the  Halibut  Act.  The 
Secretary's  authority  has  been  delegated 
to  the  Assistant  Administrator  for 
Fisheries,  NOAA.  Section  5  of  the 
Halibut  Act  also  provides  that  the 
regional  fishery  management  council, 
having  authority  for  the  geographical 
area  concerned,  may  recommend  to 
NMFS  management  measures  governing 
Pacific  halibut  catch  in  U.S.  Convention 
waters  that  are  in  addition  to,  but  not  in 
conflict  with,  regidations  of  the 
Commission. 

The  Commission  describes  the  waters 
off  the  coasts  of  Washington,  Oregon, 
and  California  as  "Area  2A,"  The 
Council  recommends  management 
policies  affecting  Area  2A  through  the 
annually  updated  CSP.  and  NMFS  and 


the  Commission  adopt  them  for 
implementation. 

This  CSP  has  been  in  place  since 
1995,  when  the  Council  re-considered 
its  management  of  non-tribal  fisheries  in 
order  to  accommodate  a  court-ordered 
increase  to  the  tribal  halibut  allocation. 
The  tribal  fisheries  for  halibut  occur 
north  of  Pt.  Chehalis,  Washington. 
Under  the  CSP,  non-tribal  fisheries  are 
divided  into  three  shares,  with  the 
Washington  sport  fishery  receiving  36.6 
percent,  the  Oregon/California  sport 
fishery  receiving  31.7  percent,  and  the 
commercial  fishery  receiving  31.7 
percent.  The  non-tribal  commercial 
fisheries  included  a  directed 
commercial  fishery  south  of  Pt.  Chehalis 
and  a  coastwide  incidental  halibut 
retention  opportunity  for  the  salmon 
troll  fishery.  This  CSP  ended  non-treaty 
directed  commercial  fishing  north  of  Pt. 
Chehalis. 

In  1998,  Washington  State  and  the 
Council  decided  to  allow  non-tribal 
commercial  longliners  who  had 
traditionally  taken  halibut  off  the 
Washington  coast  to  have  access  to 
some  commercial  halibut  in  years  of 
greater  halibut  abundance.  Amendments 
to  the  CSP  in  1998  included  a  halibut 
allocation  for  longline  vessels 
participating  in  the  Pacific  coast, 
limited  entry  primary  sablefish  fishery 
north  of  Pt.  Chehalis.  Longliner 
participants  in  the  primary  sablefish 
fishery  were  genersdly  the  same 
fishermen  who  had  lost  a  directed 
commercial  fishing  opportunity  in  1995. 
Under  1998  changes  to  the  CSP,  this 
halibut  allocation  would  be  available 
only  to  the  sablefish  fishery  when  the 
overall  total  allowable  catch  (TAC)  for 
Area  2A  was  above  900,000  lb  (408.2 
mt).  Implementing  regulations  for  this 
portion  of  the  CSP  were  not 
promulgated  in  1998  because  there  were 
no  fish  available  for  this  fishery.  For  the 
first  time  since  1998,  the  Area  2A  TAC 
is  above  900,000  lb  (408.2  mt);  therefore, 
NMFS  is  now  proposing  implementing 
regulations.  Because  most  of  the  non- 
tribal  halibut  quota  for  waters  off 
Washington  State  is  allocated  to  the 
sport  fisheries,  the  CSP  takes  the 
commercial  sablefish  fishery  allocation 
from  the  percentage  previously  set  aside 
for  the  Washington  recreational  fishery 
allocation. 

At  its  January  22-25  meeting,  the 
Commission  set  an  Area  2A  TAC  of 
1,140,000  lb  (517  mt).  According  to  the 
CSP,  the  primary  sablefish  fishery 
would  receive  an  allocation  of  the 
amount  of  halibut  from  the  portion  of 
the  Washington  sport  fishery  allocation 
(36.6  percent  of  the  Area  2A  TAC)  that 
is  in  excess  of  214,110  lb  (97.1  mt), 
provided  that  a  minimum  of  10,000  lb 
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(4.5  mt)  is  available  to  the  sablefish 
fishery.  Under  the  2001  Area  2A  TAC  of 
1,140,000  lb  (517  mt),  the  primary 
sablefish  fishery  allocation  would  be 
47,946  lb  (21.7  mt). 

While  the  CSP  provides  the  formula 
for  calculating  the  primary  sablefish 
fishery's  halibut  allocation,  it  does  not 
specify  a  regulatory  homework  for  the 
retention  of  halibut  taken  incidentally 
during  the  sablefish  fishery.  Similarly, 
the  CSP  specifies  a  formula  for 
determining  the  amount  of  halibut 
available  for  incidental  retention  in  the 
salmon  troll  fishery  without  setting  a 
regulatory  framework  managing  per- 
vessel  retention  levels.  To  implement 
the  CSP  for  the  salmon  troll  fishery. 
Federal  halibut  regulations  at  50  CFR 
300.63(a)(2)  state:  "A  portion  of  the 
commercial  [halibut]  TAC  is  allocated 
as  incidental  catch  in  the  salmon  troll 
fishery  in  Area  2A.  Each  year  the 
landing  restrictions  necessary  to  keep 
the  fishery  within  its  allocation  will  be 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council)  at  its 
spring  meetings  and  will  be  published 
in  the  Federal  Register  along  with  the 
aimual  salmon  management  measures." 
The  Council  has  recommended  revising 
the  Federal  halibut  regulations  to 
provide  a  similar  framework  for 
allowable  incidental  halibut  retention 
for  the  limited  entry,  primary  sablefish 
fishery. 

At  the  March  and  April  2001  Council 
meetings,  following  the  Commission's 
adoption  of  a  1,140,000  lb  (517  mt)  TAC 
for  Area  2A,  the  Council  discussed  how 
to  best  manage  incidental  halibut 
retention  in  the  primary  sablefish 
fishery.  According  to  the  CSP,  ordy 
longline  vessels  fishing  for  sablefish  in 
the  limited  entry,  primary  sablefish 
fishery  north  of  Pt.  Chehalis,  WA 
(46°53'18''  N.  lat.)  are  eligible  to  retain 
halibut  taken  in  a  sablefish  fishery. 
Commission  regulations,  which  govern 
fisheries  off  both  Canada  and  the  United 
States,  do  not  allow  fishermen  to  retain, 
possess,  or  land  halibut  taken  with  gear 
other  than  hook-and-line  gear. 
Commission  regulations  also  require 
that  all  non-tribal  commercial  vessels  in 
Area  2A  carry  a  commercial  license 
issued  by  the  Commission,  which  is  free 
to  an  applicant.  In  Area  2A,  commercial 
hook-and-line  vessels  south  of  Pt. 
Chehalis  participate  in  a  directed 
halibut  fishery  managed  with  per  vessel 
cumulative  limits.  Longliners  fishing  for 
sablefish  north  of  Pt.  Chehalis  may  only 
retain  and  land  halibut  taken 
incidentally  during  the  primary 
sablefish  fishery.  Participation  in  the 
primary  sablefish  fishery  is  restricted  by 
Federal  groundfish  regulations  to 


limited  entry  permit  holders  with 
sablefish  endorsements. 

Under  the  combined  constraints  of  the 
CSP,  Commission  regulations,  and 
groundfish  regulations,  oidy  limited 
entry  longline  vessels  with  sablefish 
endorsements  fishing  for  sablefish  north 
of  Pt.  Chehalis  during  the  primary 
sablefish  fishery  are  eligible  to  retain 
incidentally  caught  halibut. 
Approximately  55  longline  vessels  with 
sablefish  endorsements  commonly  fish 
in  waters  north  of  Pt.  Chehalis.  For  2001 
and  beyond,  the  Council  had  to  design 
a  regulatory  structure  that  would  allow 
these  vessels  access  to  their  halibut 
quota  without  exceeding  that  quota. 
Council  priorities  were  to  (1)  ensure  that 
halibut  could  only  be  retained  and 
landed  if  they  were  taken  incidentally  to 
sablefish  fishing  rather  than  targeted, 
and  (2)  provide  a  regulatory  framework 
similar  to  the  salmon  troll  framework 
that  could  be  used  each  year. 

At  its  April  2001  meeting,  the  Council 
recommended  amending  Federal  halibut 
regulations  to  add  a  fi-amework  for  the 
primary  sablefish  fishery  that  would  be 
similar  to  the  existing  regulatory 
framework  for  halibut  retention  limits  in 
the  salmon  troll  fishery.  This  framework 
would  allow  the  Council  to  annually 
determine  limits  for  halibut  retention  in 
the  primary  sablefish  fishery  based  on 
the  halibut  quota  for  this  fishery, 
nimiber  of  vessels  licensed  to 
participate,  and  the  expected  sablefish 
harvest  by  the  participating  vessels. 
Each  year,  NMFS  would  publish  the 
Council's  recommended  halibut 
retention  limit  in  the  Federal  Register. 

The  Commission's  commercial 
licensing  process  requires  that 
applicants  submit  their  license  requests 
by  April  30.  Thus,  the  Coimcil  will  not 
know  the  exact  number  of  vessels 
expected  to  land  halibut  during  the 
primary  sablefish  fishery  until  its  June 
meeting.  At  its  June  meeting,  the 
Council  will  set  a  ratio  of  allowable 
landed  halibut  to  landed  sablefish.  For 
example,  with  the  2001  quota  of  47,946 
lb  (21.7  mt)  and  the  estimated  55 
participating  vessels,  the  halibut 
landing  limit  would  be  one  halibut  for 
every  480  lb  (0.22  mt)  of  sablefish 
landed  and  up  to  two  additional  halibut 
in  excess  of  the  one  fish  per  480  lb  (0.22 
mt)  ratio  per  landing.  Ratios  would  be 
set  to  ensure,  as  much  as  possible,  that 
halibut  would  be  available  to  sablefish 
fishery  participants  throughout  the 
sablefish  season.  Higher  halibut  limits 
might  encourage  vessels  to  either  target 
halibut  or  to  race  each  other  for  access 
to  the  halibut,  possibly  allowing  the 
fleet  to  exceed  the  halibut  quota  before 
the  sablefish  season  closes.  The  program 
under  which  vessels  participating  in  the 


sablefish  fishery  fish  under  vessel- 
specific  cumulative  sablefish  limits 
simplifies  managers'  efforts  to  caloUate 
the  ratio  between  available  halibut  and 
expected  sablefish  landings. 

There  are  no  other  expected  biological 
effects  of  this  proposed  action  beyond 
those  contemplated  by  the  Commission 
when  it  set  the  Area  2A  TAC.  The  only 
expected  socio-economic  effects  of  this 
proposed  action  are  positive,  in  that 
fishermen  operating  north  of  Pt. 
Chehalis  who  have  not  been  permitted 
to  land  commercially  harvested  halibut 
in  past  years  because  there  was  no 
allocation  of  halibut  will  be  able  to  do 
so  in  2001. 

Classification 

The  Council  has  prepared  an  EA/RIR 
for  this  proposed  rule  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  managment 
action  alternatives,  and  the 
environmental  and  socio-economic 
impacts  of  the  alternatives.  Copies  of  the 
EA/RIR  are  available  from  the  Council 
(see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Tne  Chief  Council  for  Regulation, 
Department  of  Commerce,  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  (SBA) 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
follows: 

A  fish-harvesting  business  is  considered  a 
■'small"  business  by  the  SBA  if  it  has  annual 
re<:eipts  not  in  excess  of  $3.0  million.  The 
approximately  55  businesses  that  would  be 
affected  by  this  rule  are  all  small  businesses, 
and  all  are  expected  to  benefit  from  this 
proposed  rule.  In  years  when  the  Area  2A 
Pacific  halibut  TAC  is  high  enough  to  allow 
halibut  retention  in  the  primary,  fixed  gear 
sablefish  fishery,  these  businesses  will  be 
able  to  supplement  their  income  by  landing 
incidentally  caught  halibut.  Participating 
vessels  would  be  allowed  to  land  halibut  that 
they  would  normally  discard  during  the 
course  of  fishing,  thus  these  vessels  will 
incur  no  extra  expenses  in  harvesting  this 
quota.  Depending  on  the  halibut  quota 
available  to  this  fishery,  the  proposed  action 
could  resuh  in  about  $1,500  to  $15,000 
additional  annual  income  per  vessel.  Thus, 
the  effect  of  this  action  on  small  businesses 
would  be  modest  but  positive.  Because  this 
quota  is  taken  off  the  top  of  the  Washington 
State  recreational  fishery  quota  only  in  years 
of  an  overall  Area  2 A  TAC  above  900.000  lb 
(408.2  mt)  and  because  the  TAC  has  not  been 
this  high  in  many  years,  it  does  not  leave 
Washington  recreational  anglers  and  charter 
businesses  with  less  halibut  than  they  have 
had  in  recent  years.  A  catch-sharing  plan 
governs  the  allocation  of  halibut  in  Area  2A. 
That  plan  was  amended  in  1998  to  establish 
this  quota.  The  Commission  has  already  set 
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aside  this  quota  for  this  year.  This  proposed 
rule  merely  establishes  the  framework  to 
annually  distribute  that  quota  among  the 
affected  fishers. 

As  a  result,  a  regulatory  flexibility 
analysis  was  not  prepared. 

List  of  Subiects  in  50  CFR  Part  300 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  June  11,2001. 
William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  300  is  proposed  to  be 
amended  as  follows: 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

1.  The  authority  citation  for  50  CFR 
part  300,  subpart  E  continues  to  read  as 
follows: 

Authority:  16  U.S.C.  773-773k 

2.  In  §  300.63,  paragraphs  (a)  (3)  and 
(a)  (4)  are  redesignated  as  (a)  (4)  and  (a) 
(5),  respectively,  and  a  new  paragraph 
(a)  (3)  is  added  to  read  as  follows: 

S  300.63    Catch  sharing  plans,  local  area 
management  plans,  and  domestic 
managemant  measures. 


(a)  *  •  • 

(3)  A  portion  of  the  Area  2A 
Washington  recreational  TAC  is 
allocated  as  incidental  catch  in  the 
primary  directed  longline  sablefish 
fishery  north  of  46°53'18''  N.  lat.,  (Pt. 
Chehalis,  Washington),  which  is 
regulated  under  50  CFR  660.323(a)(2). 
This  fishing  opportunity  is  only 
available  in  years  in  which  the  Area  2A 
TAC  is  greater  than  900.000  lb  (408.2 
mt),  provided  that  a  minimum  of  10,000 
lb  (4.5  mt)  is  available  above  a 
Washington  recreational  TAC  of  214,100 
lb  (97.1  mt).  Each  year  that  this  harvest 
is  available,  the  landing  restrictions 
necessary  to  keep  this  fishery  within  its 
allocation  will  be  recommended  by  the 
Pacific  Fishery  Management  Council  at 
its  spring  meetings,  and  will  be 
published  in  the  Federal  Register. 
These  restrictions  will  be  designed  to 
ensure  the  halibut  harvest  is  incidental 
to  the  sablefish  harvest  and  will  be 
based  on  the  amounts  of  halibut  and 
sablefish  available  to  this  fishery.  The 
restrictions  may  include  catch  or 
landing  ratios,  landing  limits,  or  other 
means  to  control  the  rate  of  halibut 
landings. 

(i)  In  years  when  this  incidental 
harvest  of  halibut  in  the  directed 
sablefish  fishery  north  of  46°53'18''  N. 
lat.  is  allowed,  it  is  allowed  only  for 
vessels  using  longline  gear  that  are 


registered  under  groundfish  limited 
entry  permits  with  sablefish 
endorsements  and  that  possess  the 
appropriate  incidental  halibut  harvest 
license  issued  by  the  Commission. 

(ii)  It  is  unlawful  for  any  person  to 
possess  or  land  halibut  south  of 
46°53'18''  N.  lat.  that  were  taken  and 
retained  north  of  46°53'18''  N.  lat.  as 
incidental  catch  in  the  directed 
sablefish  fishery  authorized  by  this 
section. 
***** 

(FR  Doc.  01-15065  Filed  6-13-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  010601143-1143-01;  LD. 
050201 B] 

RIN  064S-AO62 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Rsh 
Fishery  of  the  Gulf  of  Mexico;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic 
States;  Recreational-for-hire  Fisheries 
in  ttie  Gulf;  Control  Date 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  establishment  of  a  revised 
control  date. 

SUMMARY:  This  document  annoimces 
that  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  has 
adopted  an  amendment  to  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (Reef 
Fish  FMP)  and  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  South  Atlantic  (Coastal  Migratory 
Pelagics  FMP)  that  would,  if  approved 
and  implemented  by  NMFS,  establish  a 
moratorium  on  the  issuance  of 
additional  charter  vessel  and  headboat 
(recreational-for-hire)  permits  for  these 
,  fisheries  in  the  exclusive  economic  zone 
I  (EEZ)  of  the  Gulf  of  Mexico.  The 
Council  has  not  yet  submitted  the  final 
amendment  or  its  proposed 
implementing  regulations  to  NMFS  for 
approval  and  implementation.  The 
Council  has  established  March  29,  2001, 
as  a  revised  control  date  for  determining 
eligibility  for  charter  vessel/headboat 
permits  tmder  the  permit  moratorium 


contained  in  the  amendment.  Therefore, 
consistent  with  the  Coimcil's  intent,  this 
notice  announces  March  29,  2001 ,  as  the 
revised  control  date  for  these 
recreational-for-hire  fisheries  in  the  Gulf 
of  Mexico  EEZ,  thereby  superseding  the 
Council's  prior  control  date  of 
November  18,  1998.  This  control  date  is 
intended  to  discoiutige  new  entry  into 
these  recreational-for-hire  fisheries  prior 
to  review  by  NMFS  of  the  amendment 
and  its  regulatory  implementation. 
DATES:  Comments  on  the  revised  control 
date  must  be  submitted  no  later  than  5 
p.m.,  eastern  daylight  savings  time,  July 
16,2001. 

ADDRESSES:  Comments  on  the  revised 
control  date  should  be  directed  to  the 
Gulf  of  Mexico  Fishery  Management 
Council,  3018  U.S.  Highway  301  North, 
Suite  1000,  Tampa,  FL  33619-2266; 
telephone:  813-228-2815;  fax:  813- 
225-7015. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  Southeast  Region,  NMFS, 
telephone:  727-570-5305;  fax:  727- 
570-5583;  e-mail:  Phil.Steele@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
recreational-for-hire  fisheries  for  reef 
fish  and  coastal  migratory  pelagic  fish  in 
the  EEZ  of  the  Gulf  of  Mexico  are 
managed  under  the  Reef  Fish  FMP  and 
the  Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  and  South  Atlantic  (Coastal 
Migratory  Pelagics  FMP)),  respectively. 
The  Reef  Fish  FMP  was  prepared  by  the 
Council;  the  Coastal  Migratory  Pelagics 
FMP  was  prepared  jointly  by  the 
Council  and  die  South  Atlantic  Fishery 
Management  Coimcil  (South  Atlantic 
Coimcil).  Both  FMPs  were  approved  by 
NMFS  and  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Steven  Act)  by 
regulations  at  50  CFR  part  622.  The 
FMPs  regulate  these  two  recreational- 
for-hire  fisheries  and  require  permits  for 
charter  and  headboat  vessels 
participating  in  them.  Landings  of  these 
vessels  are  regulated  through  fish  bag, 
possession,  and  size  limits.  There  also  is 
an  annual  recreational  quota  for  red 
snapper  under  the  Reef  Fish  FMP. 

Tne  recreational  sector  of  both  the  red 
snapper  and  king  mackerel  fisheries, 
including  recreational-for-hire  vessels, 
has  frequently  exceeded  the  annual 
allocation  set  for  that  sector  when  total 
allowable  catch  (TAC)  for  the  whole 
fishery  (recreational  and  commercial  ■ 
catch)  is  established  annually.  To 
prevent  the  recreational  sector  of  these 
fisheries  bom  exceeding  its  annual 
allocation,  the  Council  must  either 
reduce  the  bag  limit  or  take  some  other 
action  to  reduce  the  fishing  effort  and/ 
or  landings  (e.g.,  seasonal  closures  and/ 
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or  increased  fish  size  limits).  Reduction 
of  the  bag  limit  is  the  most  effective  way 
to  control  annual  landings,  but  such 
reductions  could  have  adverse 
economic  impacts  on  the  recreational- 
for-hire  vessels.  Reductions  in  the  bag 
limit  could  cause  some  of  the  clientele 
of  these  vessels  to  cease  fishing  and  pay 
for  fishing  trips.  The  Council  is, 
therefore,  addressing  the  need  for  effort 
limitation  for  recreational-for-hire 
vessels  for  these  fisheries  in  the  Gulf  of 
Mexico  EEZ  through  an  alternative 
approach. 

On  March  29,  2001,  the  Council 
adopted  an  amendment  to  the  Reef  Fish 
FMP  and  the  Coastal  Migratory  Pelagics 
FMP  that  would,  if  approved  and 
implemented  by  NMFS,  establish  a 
moratorium  on  the  issuance  of  charter 
vessel/headboat  permits  for  the  reef  fish 
and  coastal  migratory  pelagic  fisheries 
in  the  Gulf  EEZ.  Under  the  permit 
moratorium  contained  in  the 
amendment,  eligibility  for  participation 
in  these  for-hire  fisheries  would  be 
based  upon  the  following:  (1)  Obtaining 
or  applying  for  a  charter  vessel  or 
headboat  permit  prior  to  March  29, 
2001;  (2)  demonstrating  that  a  charter/ 
headboat  vessel  was  under  construction 
prior  to  March  29,  2001;  or  (3) 
demonstrating  compliance  with  the 
criteria  for  "historical  captain"  that  are 
based,  in  part,  on  the  March  29,  2001, 
control  date. 

Once  the  Council  and  the  South 
Atlantic  Council  submit  the  amendment 
to  NMFS  for  Secretarial  review  under 
procedures  of  the  Magnuson-Stevens 
Act,  NMFS  will  publish  a  notice  of 
availability  of  the  amendment  and 
proposed  implementing  regulations  for 
public  review  and  comment.  After 
considering  the  public  comment,  if 
NMFS  approves  the  amendment,  it 
would  implement  the  amendment 


through  final  regulations.  During  this 
process,  some  fishermen  who  do  not 
ciurently  participate  in  the  subject 
recreational-for-hire  fisheries,  and  have 
never  done  so,  may  decide  to  enter  these 
fisheries  for  the  sole  purpose  of 
establishing  a  record  of  landings.  This 
kind  of  speculative  entry  often  is 
responsible  for  a  rapid  increase  in 
fishing  effort  in  fisheries  that  are  already 
fully  developed  or  overdeveloped.  The 
existing  fishery  problems  in  the  red 
siiapper  and  king  mackerel  fisheries, 
such  as  overcapitalization  or 
overfishing,  would  likely  be  exacerbated 
by  the  entry  of  new  participants. 

In  an  effort  to  avoid  this  problem  and 
to  discourage  capital  investment  in 
these  fisheries  by  such  new  entrants 
who  would  not  qualify  for  a  permit 
under  the  proposed  moratorium,  the 
Council  has  established  March  29,  2001, 
as  the  control  date.  After  that  date, 
anyone  entering  these  recreational-for- 
hire  fisheries  would  not  be  eligible  for 
a  charter  vessel  or  headboat  permit 
under  the  proposed  permit  moratorium, 
assuming  it  is  approved  and 
implemented. 

The  Council  previously  established  a 
control  date  of  October  16,  1995  (60  FR 
53576,  October  16,  1995),  for  the 
recreational-for-hire  fishery  for  Gulf 
king  mackerel.  That  control  date  was 
subsequently  superseded  by  a 
November  18,  1998,  control  date  for  the 
recreational-for-hire  fisheries  for  reef 
fish  and  coastal  migratory  pelagic 
species,  including  Gulf  king  mackerel, 
in  the  Gulf  EEZ  (63  FR  64031, 
November  18, 1998).  h  is  the  Council's 
intent  that  the  November  18, 1998, 
control  date  be  superseded  by  the  March 
29,  2001,  control  date  announced  by 
this  notice.  The  Coimcil  selected  this 
revised  control  date  because  it 
established  eligibility  criteria  for 


participation  under  its  proposed 
moratorium  on  issuance  of  charter 
vessel/headboat  perinits  for  the  Gidf 
EEZ  that  are  related,  in  one  manner  or 
another,  to  participation  in  these 
fisheries  prior  to  March  29,  2001.  The 
Council  took  this  action  after  deciding 
that  use  of  the  previous  November  18, 
1998,  control  date  would  not  accurately 
cap  fishing  effort  in  the  for-hire  sectors 
of  these  fisheries  at  their  actual  current 
level. 

A  control  date  does  not  commit  the 
Council  or  NMFS  to  any  particular 
management  regime  or  criteria  for  futiue 
entry  into  the  recreational-for-hire 
fisheries.  Fishermen  are  not  guaranteed 
future  participation  in  these  fisheries 
regardless  of  their  entry  date  or  intensity 
of  participation  in  the  fisheries  before  or 
after  the  control  date.  The  Council 
subsequently  may  choose  a  different 
control  date  or  they  may  choose  a 
management  regime  that  does  not  make 
use  of  such  a  date.  The  Council  may 
choose  to  give  variably  weighted 
consideration  to  fishermen  active  in  the 
fisheries  before  and  after  the  control 
date.  Other  qualifying  criteria,  such  as 
documentation  of  landings  and  sales, 
may  be  applied  for  entry.  The  Council 
also  may  choose  to  take  no  further 
action  to  control  entry  or  access  to  the 
fisheries. 

This  advanced  notice  of  proposed 
rulemaking  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Autiiority:  16  U.S.C.  1801  et  seq. 
Dated:  |une  11.2001. 
William  T.  Hogarth, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  01-15066  Filed  6-13-01:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Urtian  and  Community 
Forestry  Advisory  Council;  Meeting 

AGENCY:  Forest  Service.  USDA.  - 
ACTION:  Notice  of  meeting. 

summary:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Rapid  City.  South  Dakota. 
June  14-16,  2001.  The  purpose  of  the 
meeting  is  to  discuss  emerging  issues  in 
urban  and  community  forestry. 
DATES:  The  meeting  will  be  held  Jime 
14-16.  2001.  A  tour  of  local  projects 
will  be  held  on  June  14  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hotel  Alex  Johnson,  523  Sixth 
Street,  Rapid  Qty,  South  Dakota. 
Individuals,  who  wish  to  speak  at  the 
meeting  or  to  propose  agenda  items, 
must  send  their  names  and  proposals  to 
Suzaime  M.  del  Villar,  Executive 
Assistant.  National  Urban  and 
Community  Forestry  Advisory  Council, 
20628  Diane  Drive,  Sonora,  California 
95370.  Individuals  may  fax  their  names 
and  proposed  agenda  items  to  (209) 
536-9089. 

FOR  FURTHER  INFORMATION  CONTACT: 
Siizaime  M.  del  Villar,  Cooperative 
Forestry  Staff,  (209)  536-9201. 
SUPPLEMENTARY  INFORMATION:  The 
Challenge  Cost-Share  Grant  categories, 
identified  by  the  Council,  are  advertised 
annually  to  solicit  proposals  for  projects 
to  advance  the  knowledge  of,  and 
promote  interest  in,  urban  and 
community  forestry.  Pursuant  to  5 
U.S.C.  552b(c)(9)(B),  the  meeting  will  be 
closed  from  approximately  8:30  a.m.  to 
10:30  a.m.  on  Jime  16,  in  order  for  the 
Council  to  determine  the  categories  for 
the  2002  Challenge  Cost-Share  grant 
program.  Otherwise,  the  meeting  is  open 
to  the  public. 

Council  discussion  is  limited  to 
Forest  Service  staff  and  Council 


jmembers,  however,  persons  who  wish 
to  bring  urban  and  community  forestry 
matters  to  the  attention  of  the  Council 
may  file  written  statements  with  the 
Council  staff  before  or  after  the  meeting. 
Public  input  sessions  will  be  provided. 
This  notice  is  being  provided  less  than 
15  days  prior  to  the  meeting  because  of 
administrative  delays  in  authorizing 
closure  of  a  portion  of  the  meeting. 

Dated:  lune  11,  2001. 
Ann  M.  Veneman, 

Secretary,  Department  of  Agriculture. 

(PR  Doc.  01-15162  Filed  6-12-01;  2:26  pm] 

8ILUNG  COOe  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northwest  Sacramento  Province 
Advisory  Committee  (PAC);  Notice  of 
Meeting 

agency:  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northwest  Sacramento 
Province  Advisory  Committee  will  meet 
on  Jime  14,  2001.  The  meeting  starts  at 
9:30  a.m.  in  the  BLM  Conference  Room, 
355  Hemsted  Drive,  Redding,  CA.  The 
Advisory  Committee  was  appointed  by 
the  Secretary  of  Agriculture  to  provide 
recommendations  on  implementation  of 
the  Northwest  Plan  Record  of  Decision 
("President's  Forest  Plan"). 

Agenda  items  to  be  covered  include: 
(1)  FERC  relicensing;  (2)  Survey  and 
Manage  Final  SEIS;  (3)  Red  Legged  Frog 
Critical  Habitat  issue;  (4)  Update  on 
proposed  Resource  Advisory 
Committees  (RAC's);  (5)  Using  Clear 
Creek  full  ecosystem  landscape 
management  demonstration  project;  (6) 
Open  agenda  time;  (7)  NPS  presentation 
plan;  (8)  Fire/Fuels  Initiative  update. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Sharon  Heywood,  Designated  Federal 
Official  for  Northwest  Sacramento 
Province  Advisory  Committee,  USDA 
Forest  Service,  2400  Washington  Ave.. 
Redding  CA  96001  (503)  242-2200  or 
Duane  Lyon,  Coordinator,  Northwest 
Sacramento  Province  Advisory 
Committee.  USDA  Forest  Service.  2400 
Washington,  Ave.,  Redding,  CA  96001 
(530)  242-2207. 


Dated:  May  7,  2001. 
).  Sliaron  Heywood, 
Forest  Supervisor. 

(PR  Doc.  01-14945  Filed  6-13-01;  8:45  am) 
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AMTRAK  REFORM  COUNCIL 

Notice  of  IMeetIng 

AGENCY:  Amtrak  Reform  Coimcil. 
ACTION:  Notice  of  Special  Public 
Business  Meeting  in  Newark,  NJ. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accountability 
Act  of  1997  (Reform  Act),  the  Amtrak 
Reform  Council  (Council)  gives  notice  of 
a  special  public  meeting  of  the  Coimcil. 
On  June  26,  2001,  the  Council  will  hold 
a  Business  Meeting  8:30  a.m.-9:30  a.m. 
during  which  time  the  Council  members 
wiU  discuss  general  Council  business. 
Following  the  Business  Meeting,  the 
Council  will  hold  a  formal  Hearing 
inviting  states  and  commuter  agencies 
to  testify  before  the  Council  on  the 
Council's  proposal  of  "appropriate 
separation"  of  the  NEC  infrastructure 
from  Amtrak  national  train  operations. 
The  Hearing  will  be  held  from  9:30  a.m. 
to  5:30  p.m. 

DATES:  The  Business  Meeting  will  be 
held  on  Tuesday.  June  26.  2001.  from 
8:30  a.m.  to  9:30  a.m..  followed  by  a 
Hearing  from  9:30  a.m.  to  5:30  p.m.  Both 
events  are  open  to  the  public. 
ADDRESSES:  Both  the  Business  Meeting 
and  Hearing  will  take  place  in  the 
Ballroom  at  the  Hilton  Newark  Gateway 
in  the  Gateway  Center  on  Raymond 
Boulevard.  Newark,  New  Jersey  07102 
(across  from  Newark  Penn  Station.)  The 
Ballroom  is  located  on  the  first  floor  to 
the  left  of  the  bellhop  desk.  The  nearest 
New  Jersey  Transit  stop  is  Newark  Penn 
Station  which  is  across  the  street. 
Persons  in  need  of  special  arrangements 
should  contact  the  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'Sullivan.  Amtrak  Reform 
Council.  Room  7105,  JM-ARC,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061.  For 
information  regarding  ARC's  upcoming 
events,  the  agenda  for  meetings,  the 
ARC'S  Second  Aimual  Report, 
information  about  ARC  Council 
Members  and  staff,  and  much  more,  you 
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can  also  visit  the  Council's  website  at 
www.amtrakreformcouncil.gov. 

SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (Reform 
Act),  as  an  independent  commission,  to 
evaluate  Amtrak's  performance  and  to 
make  recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
Reform  Act  provides:  that  the  Council  is 
to  monitor  cost  savings  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  Council  submit  an  annual 
report  to  Congress  that  includes  an 
assessment  of  Amtrak's  progress  on  the 
resolution  of  productivity  issues;  and 
that,  after  a  specified  period,  the 
Council  has  the  authority  to  determine 
whether  Amtrak  can  meet  certain 
financial  goals  specified  under  the 
Reform  Act  and,  if  it  finds  that  Amtrak 
cannot,  to  notify  the  President  and  the 
Congress. 

•  The  Reform  Act  prescribes  that  the 
Council  is  to  consist  of  eleven  members, 
including  the  Secretary  of 
Transportation  and  ten  others 
nominated  by  the  President  and  the 
leadership  of  the  Congress.  Members 
serve  a  five-year  term. 

Issued  in  Washington.  DC — June  8,  2001. 
Thomas  A.  THI, 
Executive  Director. 
[PR  Doc.  01-15025  Filed  6-13-01:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[Docket  No.  010412092-1149-02] 

Public  Hearings  on  Section  232 
National  Security  investigation  of 
Imports  of  Iron  Ore  and  Semi-Finished 
Steel 

AGENCY:  Bureau  of  Export 
Administration,  Office  of  Strategic 
Industries  and  Economic  Security, 
Strategic  Analysis  Division,  Department 
of  Commerce. 

ACTION:  Notice  of  public  hearings  on 
section  232  national  security 
investigation  of  imports  of  iron  ore  and 
semi-finished  steel. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  holding  public 
hearings  on  the  investigation  that  the 
Department  of  Commerce  initiated,  on 
February  1,  2001,  to  determine  the 
effects  on  the  national  security  of 
imports  of  iron  ore  and  semi-finished 
steel.  This  investigation  is  being 


conducted  under  section  232  of  the 
Trade  Expansion  Act  of  1962,  as 
amended  (19  U.S.C.  1862).  This  notice 
identifies  the  issues  on  which  the 
Department  is  interested  in  obtaining 
the  public  s  views.  It  also  sets  forth  the 
procedures  for  public  participation  in 
the  hearings. 

DATES:  The  hearings  will  be  held  on 
Thursday,  July  5,  2001  at  the  Virginia 
High  School,  Goodman  Auditorium,  411 
5th  Avenue,  South,  Virginia,  MN  55792; 
on  Sunday,  July  15,  2001  at  the 
Northern  Michigan  University, 
University  Center,  Michigan  Room, 
1401  Presque  Isle,  Marquette,  MI  49855; 
and  on  Thursday,  July  19,  2001  at  the 
Newport  Gateway,  19900  MacArthur 
Boulevard,  Suite  300  (Food  and  Drug 
Administration  Office),  Irvine,  CA 
92612.  All  hearings  will  begin  at  12 
noon  local  time  and  conclude  at  7  PM 
local  time. 

ADDRESSES:  Send  requests  to  speak  and 
written  summaries  of  the  oral 
presentations  to  Brad  Botwin,  Director, 
Strategic  Analysis  Division,  Bureau  of 
Export  Administration.  U.S.  Department 
of  Commerce.  Room  3876. 14th  Street 
and  Peimsylvania  Avenue,  NW.. 
Washington,  DC  20230,  by  June  25. 
2001.  Any  person,  whether  presenting 
or  not,  may  submit  a  written  statement 
through  August  17,  2001;  30  days  after 
the  last  hearing  date. 

FOR  FURTHER  MFORMATWN  CONTACT:  Brad 
Botwin,  Director.  Strategic  Analysis 
Division,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  (202)  482-4060, 
bbotwin@bxa.doc.gov  or  Michael 
Vaccaro,  Trade  and  Industry  Analyst, 
Bureau  of  Export  Administration,  U.S. 
Department  of  Commerce,  (202)  482- 
8232,  invaccaro@bxa.doc.gov.  For  more 
information  about  the  section  232 
program,  including  the  regulations  and 
the  text  of  previous  investigations,  see 
www.doc-bxa.bmpcoe.org  under 
"Programs." 

SUPPLEMENTARY  INFORMATION: 

Background  and  Specific  Comments 
Requested 

On  February  1,  2001,  the  Department 
of  Commerce  initiated  an  investigation 
under  section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  1862),  to  determine  the  effects  on 
the  national  security  of  imports  of  iron 
ore  and  semi-finished  steel.  The 
findings  and  recommendations  of  the 
investigation  are  to  be  reported  by  the 
Secretary  of  Commerce  to  the  President 
no  later  than  October  29,  2001.  For 
further  details  on  this  investigation,  see 
the  Federal  Register  notices  of  February 


6,  2001  (66  FR  9067)  and  April  18,  2001 
(66  FR  19917). 

The  iron  ore  and  semi-finished  steel 
products  subject  to  this  investigation 
include: 

1.  fron  Ore 

— Briquettes 
_  —Pellets 
— Sinter 

2.  Semi-finished  Steel 
— Ingots 
—Billets 

— Blooms 
—Slab 

Consistent  with  the  interest  of  the 
U.S.  Department  of  Commerce  in 
soliciting  public  comments  on  issues 
affecting  U.S.  industry  and  national 
security,  BXA  is  holding  public  hearings 
as  part  of  the  investigation.  The  hearings 
will  assist  the  Department  in 
determining  whether  imports  of  iron  ore 
and  semi-finished  steel  threaten  to 
impair  the  national  security  and  in 
recommending  remedies  if  such  a  threat 
is  found  to  exist. 

The  Department  is  particularly 
interested  in  comments  and  information 
directed  to  the  criteria  listed  in  15  CFR 
part  705.4,  Effect  of  Imported  Articles 
on  the  National  Security  ("the 
regulations"),  including  the  following: 
(a)  Quantity  of  the  articles  subject  to  the 
investigation  and  other  circumstances 
related  to  the  importation  of  such 
articles;  (b)  Domestic  production 
capacity  needed  for  these  articles  to 
meet  projected  national  defense 
requirements;  (c)  The  capacity  of 
domestic  industries  to  meet  projected 
national  defense  requirements;  (d) 
Existing  and  anticipated  availability  of 
human  resources,  products,  raw 
materials,  production  equipment, 
facilities,  and  other  supplies  and 
services  essential  to  the  national 
defense;  (e)  Growth  requirements  of 
domestic  industries  needed  to  meet 
national  defense  requirements  and  the 
supplies  and  services  including  the 
investment,  exploration  and 
development  necessary  to  assure  such 
growth;  (f)  The  impact  of  foreign 
competition  on  the  economic  welfare  of 
any  domestic  industry  essential  to  our 
national  security;  (g)  The  displacement 
of  any  domestic  products  causing 
substantial  unemployment,  decrease  in 
the  revenues  of  government,  loss  of 
investment  or  specialized  skills  and 
productive  capacity,  or  other  serious 
effects;  (h)  Relevant  factors  that  are 
causing  or  will  cause  a  weakening  of  our 
national  economy;  and  (i)  Any  other 
relevant  factors. 

Notice  of  Public  Hearings 

The  hearings  will  be  held  on 
Thursday,  July  5,  2001  at  the  Virginia 
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High  School,  Goodman  Auditorium,  411 
5th  Avenue,  South,  Virginia,  MN  55792; 
on  Simday,  July  15,  2001  at  the 
Northern  Michigan  University's 
University  Center.  Michigan  Room, 
1401  Presque  Isle,  Marquette,  MI  49855; 
and  on  Thursday,  July  19,  2001  at  the 
Newport  Gateway,  19900  MacArthur 
Boulevard,  Suite  300  (Food  and  Drug 
Administration  Office),  Irvine,  CA 
92612.  All  hearings  will  begin  at  12 
noon  local  time  and  conclude  at  7  PM 
local  time. 

Procedure  for  Requesting  Participation 

The  Department  encoiu^ges  interested 
public  participants  to  present  their 
views  orally  at  the  hearings.  Any  person 
wishing  to  make  an  oral  presentation  at 
the  hearings  must  submit  a  written 
request  to  the  Department  of  Commerce 
at  the  address  indicated  in  the 
ADDRESSES  section  of  this  notice.  The 
request  to  participate  in  the  hearings 
must  be  accompanied  by  3  copies  of  a 
sununary  of  the  oral  presentation.  The 
written  request  and  summary  must  be 
received  by  the  Department  no  later 
than  Monday,  June  25,  2001.  In 
addition,  the  request  to  speak  should 
contain  (1)  the  name  and  address  of  the 
person  requesting  to  make  a 
presentation;  (2)  a  daytime  phone 
niunber  where  the  person  who  would  be 
making  the  oral  presentation  may  be 
contacted  before  the  hearing;  (3)  the 
organization  or  company  they  represent; 

(4)  an  e-mail  address,  if  available,  and 

(5)  the  location  you  will  attend  to  make 
your  presentation. 

Please  note  that  the  submission  of 
comments  for  presentation  at  the  public 
hearings  is  separate  from  the  request  for 
written  comments  contained  in  the 
February  6.  2001  and  April  18,  2001 
Federal  Register  notices.  Since  it  may 
be  necessary  to  limit  the  number  of 
persons  making  presentations,  the 
written  request  to  participate  in  the 
public  hearing  should  describe  the 
individual's  interest  in  the  hearings  and, 
where  appropriate,  explain  why  the 
individual  is  a  proper  representative  of 
a  group  or  class  of  persons  that  has  such 
an  interest.  If  all  interested  parties 
cannot  be  accommodated  at  the 
hearings,  the  siunmaries  of  the  oral 
presentations  will  be  used  to  allocate 
speaking  time  and  to  ensure  that  a  full 
range  of  comments  is  heard. 

Each  person  selected  to  make  a 
presentation  will  be  notified  by  the 
Department  of  Commerce  no  later  than 
8  PM  EDT  on  Friday,  June  29,  2001.  The 
Department  will  arrange  the 
presentation  times  for  the  speakers. 
Attendees  will  be  seated  on  a  first-come, 
first-served  basis.  Persons  selected  to  be 
heard  are  requested  to  bring  100  copies 


of  their  oral  presentation  and  of  all 
exhibits  to  the  hearing  site  on  the  day 
of  the  hearing.  All  such  material  must 
be  of  a  size  consistent  with  ease  of 
handling,  transportation  and  filing. 
While  large  exhibits  may  be  used  during 
a  hearing,  copies  of  such  exhibits  in 
reduced  size  must  be  provided  to  the 
panel.  Written  submissions  by  persons 
not  selected  to  make  presentations  will 
be  made  part  of  the  public  record  of  the 
proceeding.  Any  person,  whether 
presenting  or  not,  may  submit  a  written 
statement  through  August  17,  2001;  30 
days  after  the  last  hearing  date. 
Confidential  business  information  may 
not  be  submitted  at  a  public  hearing.  In 
the  event  confidential  business 
information  is  submitted  it  will  be 
handled  according  to  the  same 
procedures  applicable  to  such 
information  provided  in  the  course  of  an 
investigation.  See  15  CFR  705.6.  Each 
hearing  will  be  stenographically 
reported.  Transcripts  of  the  hearings 
may  be  purchased  after  the  hearings 
have  been  completed  from  the 
Department  for  actual  cost  of 
duplication. 

Copies  of  the  requests  to  participate  in 
the  public  hearings,  and  the  transcripts 
of  the  hearings  will  be  maintained  on 
the  Bureau  of  Export  Administration's 
web  page,  which  can  be  foimd  at 
http://www.bxa.doc.gov  (see  Freedom  of 
Information  Act  (FOLA)  heading).  If  the 
requesters  cannot  access  the  web  site, 
they  may  call  (202)  482-2165  for 
assistance.  The  records  related  to  this 
assessment  are  made  accessible  in 
accordance  with  the  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
etseq.) 

Conduct  of  the  Hearing 

The  Department  reserves  the  right  to 
select  the  persons  to  be  heard  at  the 
hearings,  to  schedule  their  respective 
presentations,  and  to  establish  the 
procedures  governing  the  conduct  of  the 
hearing.  Each  speaker  will  be  limited  to 
10  minutes,  and  comments  must  be 
directly  related  to  the  criteria  listed  in 
15  CFR  part  705.4  of  the  regulations. 

A  Commerce  Department  official  will 
be  designated  to  preside  at  the  hearings. 
The  presiding  officer  shall  determine  all 
procedural  matters  during  the  hearings. 
Representatives  from  the  Commerce 
Department  and  other  U.S.  Government 
agencies  will  make  up  the  hearing 
panel.  This  will  be  a  fact-finding 
proceeding;  it  will  not  be  a  judicial  or 
evidentiary-type  hearing.  Only  members 
of  the  hearing  panel  may  ask  questions, 
and  there  will  be  no  cross-examination 
of  persons  presenting  statements. 
However,  questions  submitted  to  the 


presiding  officer  in  writing  may,  at  the 
discretion  of  the  presiding  officer,  be    • 
posed  to  the  presenter.  No  formal  rules 
of  evidence  will  apply  to  the  hearings. 
Any  further  procedural  rules  for  the 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  officer. 

Special  Accommodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  received  by  the  Department  of 
Commerce  no  later  than  Friday,  June  29, 
2001  at  the  address  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Dated:  June  8,  2001. 
Matthew  S.  Bonnan, 
Deputy  Assistant  Secretary  for  Export 
Administration. 

IFR  Doc.  01-15024  Filed  6-13-01;  8:45  am) 
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DEPARTSIENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

P.D.061101B] 

Pacific  AltMcora  Logboolc 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTKM:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Conunerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  13,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Al  Coan,  Southwest 
Fisheries  Science  Center,  8604  La  JoUa 
Shores  Drive,  P.O.  Box  271,  La  JoUa,  CA 
92038-0271  (phone  858-546-7079). 

SUPPLEMENTARY  INFORMATION: 
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L  Abstract 

Fishermen  participating  on  the  Pacific 
albacore  tuna  fishery  are  asked  to 
voluntarily  complete  and  submit 
logbooks  documenting  their  catch  and 
effort  on  fishing  trips.  Persons 
possessing  High  Seas  Fishing 
Compliance  Act  permits  are  required  to 
submit  such  logbooks.  The  information 
obtained  is  used  by  the  agency  to  assess 
the  status  of  albacore  stocks  and  to 
monitor  the  fishery. 

n.  Method  of  Collectioii 

A  logbook  form  is  used. 
m.  Data 

OMB  Number.  0648-0223. 

Form  Number.  NOAA  Form  88-197. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Response:  1  hour 
for  a  trip  logbook. 

Estimated  Total  Armual  Burden 
Hours:  400. 

Estimated  Total  Annual  Cost  to 
Public:  $128. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  8^  2001. 

Gwelinar  Banlu, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(PR  Doc.  01-15056  Filed  6-13-01;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmoaplMrIc 
Administration 

[I.D.061101C] 

Cooperative  Tagging  Center;  Fish 
Tagging  Report 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conunent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  16,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton9doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dr.  Eric  D.  Prince,  F/ 
SEC2,  Room  320A,  75  Virginia  Beach 
Drive,  Miami,  FL  33149-1003  (phone 
305-361-4248). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Cooperative  Tagging  Center 
attempts  to  determine  the  migratory 
patterns  and  other  biological 
information  about  billfish,  tunas,  and 
other  game  fish.  Volunteer  anglers  are 
asked  to  tag  and  release  their  catch. 
Anglers  provide  information  about  the 
fish  tagged  and  the  location  of  tagging. 

n.  Method  of  Collection 

Respondents  fill  out  and  mail  in  a 
Fish  Tagging  Report  card  when  they  tag 
a  fish. 

m.  Data 

OMB  Number.  0648-0247. 

Fonn  Number.  NOAA  Form  88-162. 

Type  of  Review. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Response:  2 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  360. 

Estimated  Total  Armual  Costto 
Public:  $0. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  8,  2001. 

Gwelinar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  01-15057  Piled  6-13-01;  8:45  am) 

BILUNG  CODE  3810-22-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[0611 01 G] 

Individual  Rshing  Quotas  Program  for 
Pacific  Halibut  and  SaMeflsh  in  the 
Alaslca  Fisheries 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  13,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6086, 
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14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton©doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Patsy  A.  Bearden,  F/ 
AKR2,  P.O.  Box  21668.  Juneau,  AK 
99802-1668  (telephone  907-586-7008). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Individual  Fishery  Quota  (IFQ) 
program,  established  by  Amendment  15 
to  the  Bering  Sea  and  Aleutian  Islands 
Fishery  Management  Plan  and 
Amendment  20  to  the  Gulf  of  Alaska 
Fishery  Management  Plan,  and 
implemented  by  regulations  at  50  CFR 
part  679,  commenced  in  March  1995. 
The  IFQ^program  allocates  annual  total 
catch  limits  for  the  halibut  and  sablefish 
fisheries  among  individual  fishermen. 
Fishermen  are  assigned  Quota  Shares 
(QS)  for  the  fisheries,  and  then  annually 
receive  an  IFQ.  This  statement  supports 
the  renewal  of  certain  >collection  of 
information>  requirements  necessary  for 
the  continued  management  of  the  IFQ 
program.  The  specific  types  of  reporting 
required  are  identified  below  in  the 
section  for  "Estimated  Time  Per 
Response". 

n.  Method  of  CoUection 

The  methods  used  include  paper 
forms,  facsimile  transmission  of  paper 
forms,  telephone  notifications,  and 
electronic  reporting. 

m.DaU 

OMB  Number.  0648-0272. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Not-for-profit 
institutions,  business  and  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
6,700. 

Estimated  Time  Per  Response:  IFQ 
prior  notice  of  landing  (12  minutes);  IFQ 
landing  report  (12  minutes);  IFQ 
departure  report  (6  minutes);  IFQ 
dockside  sale  (6  minutes); 
administrative  waiver  (6  minutes); 
request  for  QS  application  (30  minutes 
for  an  individual,  1  hour  for  an  existing 
corporation,  2  hours  for  a  dissolved 
corporation^  and  2  hours  for  a  vessel): 
IFQ  vessel  clearance  report  (12 
minutes);  IFQ  shipment  reportJlB 
minutes);  IFQ  transshipment 
authorization  request  (12  minutes);  QS 
Designated  Beneficiary  Form  (1  hour); 
QS/IFQ  Transfer  Application  (2  hours); 
letter  of  appeal  (4  hours);  applications 
for  additional  IFQ  cards  (30  minutes); 
application  for  crew  member  eligibility 


(2  hours);  application  for  replacement 
cards  (30  minutes);  Register  Buyer 
Permit  Application  (30  minutes); 
request  for  a  transaction  terminal  (30 
minutes);  and  identification  of 
ownership  interest  by  corporations  and 
partnerships  (2  hours  for  initial 
submission  and  30  minutes  for  an 
annual  update). 

Estimated  Total  Annual  Burden 
Hours:  22,775. 

Estimated  Total  Annual  Cost  to 
Public:  $126,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy^  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Dated:  June  8.  2001. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  01-15061  Filed  6-13-01;  8:45  am) 
HUMQ  COOE  3510-a»-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[061101 F] 

Emergency  Beacon  Registrations 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request.  - 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  August  13,  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086. 
14Ui  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mr.  Ajay  Mehta,  SARSAT 
Program  Manager,  E/SP3,  Rm  3320,  FB- 
4  NOAA,  5200  Auth  Road,  Suitland,  MD 
20746-4304  (phone  301-457-5678). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

An  international  system  exists  to  use 
satellites  to  detect  and  locate  ships, 
aircraft,  or  individuals  in  distress  if  they 
are  equipped  with  an  emergency  radio 
beacon.  Persons  purchasing  sudi  a 
beacon  must  register  it  with  NOAA.  The 
data  provided  by  registration  can  assist 
in  identifying  who  is  in  trouble  and  in 
suppressing  false  alarms. 

n.  Method  of  Collection 

Respondents  complete  a  paper  form 
(also  available  off  of  a  Web  site)  and 
mail  or  fax  the  form  to  NOAA. 

m.  Data 

OMB  Number.  0648-0295. 

Form  Number.  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  state,  local,  or  tribal  government. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,500. 

Estimated  Total  Annual  Cost  to 
Public:  $3,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  oFthe  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
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or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  Dated:  June  8.  2001 

Gwellnar  Banlu, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(PR  Doc.  01-15062  Filed  6-13-01;  8:45  am] 

BttJJNQ  COOE  3S1(M4R-S  - 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  0611  DIE] 

Recovery  and  Implantation  of  Archival 
Tags 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  13,  2001. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conunerce,  Room  6086, 
14th  and  Constitution  Avenue  NW. 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  (s)  and  instructions  should 
be  directed  to  Christopher  Rogers.  F/ 
SFl .  Room  13563,1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3282  (phone  301-713-2347,  ext.  109). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
authorizes  programs  to  implant  archival 
tags  in,  or  affix  archival  tags  to,  selected 
■  Atlantic  Highly  Migratory  Species 
(tunas,  sharks,  swordfish,  and  billfish). 
Archival  tags  are  miniatiu^  data  loggers 
that  acquire  inforination  about  the 


movements  and  behavior  of  the  fish. 
Persons  catching  tagged  fish  are 
exempted  from  other  normally 
applicable  regulations,  such  as 
immediate  release  of  the  fish,  but  must 
notify  NOAA,  retimi  the  archival  tag  or 
make  it  available  to  NOAA  personnel, 
and  provide  information  about  the 
location  and  method  of  capture.  The 
information  obtained  is  used  by  NOAA 
in  the  formation  of  international  and 
domestic  fisheries  policy  and 
regulations. 

Persons  who  affix  or  implant  archival 
tags  must  obtain  prior  authorization 
bom  NOAA  and  submit  subsequent 
reports  about  the  tagging  of  fish.  NOAA 
needs  the  information  to  evaluate  the 
effectiveness  of  archival  tag  programs,  to 
assess  the  likely  impact  of  regulatory 
allowances  for  tag  recovery,  and  to 
ensure  that  the  research  does  not 
produce  undue  mortality. 

II.  Method  of  Collection 

Catch  notifications  are  provided  to  a 
toll-free  telephone  number.  Tags  and 
associated  information  are  mailed  in  (a 
reward  is  given  for  tag  recoveries). 
Notifications  and  reports  of  archival 
tagging  efforts  are  provided  in  written 
form,  meeting  requirements  set  forth  in 
regulations. 

m.  Data 

OMB  Number.  0648-0338. 

Form  Number.  None. 

Tyme  of  Review:  R^;ular  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Response:  30 
minutes  for  reporting  on  an  archival  tag 
recovery,  30  minutes  for  notification  of 
planned  archival  tagging  activity,  and 
one  hour  for  reports  of  archival  tagging 
activity. 

Estimated  Total  Annual  Burden 
Hours:  15. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  inforination  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  andVor 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  8.  2001. 

Gwellnar  Banlcs, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(PR  Doc.  01-15063  Filed  6-13-01:  8:45  am) 

BIUJNO  COOe  3S1»-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0. 0611  DID] 

Pacific  Billfish  Angler  Survey 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Proposed  information 
collection;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  13.  2001. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  (s)  and  instructions  should 
be  directed  to  David  Holts,  Southwest 
Fisheries  Science  Center,  8604  La  JoUa 
Shores  Drive.  P.O.  Box  271,  La  Jolla,  CA 
92038-0271  (phone  858-546-7186). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  National  Oceanic  and 
Atmospheric  Administrations 's 
Southwest  Fishery  Science  Center 
operates  a  billfish  resource  and 
assessment  program.  As  part  of  this 
program,  billfish  anglers  in  the  Pacific 
and  Indian  Oceans  are  asked  to  respond 
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to  a  voluntary  annual  post  card  survey 
to  list  the  number  of  days  spent  fishing 
for  billfish,  where  they  fished,  and  what 
they  caught.  This  information  is  used  to 
help  determine  changes  in  areas  of  local 
abundance  of  Pacific  billfish  and  is 
useful  in  the  management  of  billfish 
resources. 

n.  Method  of  Collection 

A  paper  form  the  size  of  a  postcard  is 
used. 

m.DaU 

0MB  Number.  0648-0020. 

Form  Number.  NOAA  Form  88-10. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
.1.500. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  125. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/ or 
included  in  the  request  for  OM6 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  8,  2001. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  01-15064  Filed  6-13-01;  8:45  ami 
BRJJNQCOOE  3610-22-4 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Intent  To  Distribute  Oigltal  Electronic 
Navigational  Charts  on  the  Internet 

AGENCY:  Office  of  Coast  Survey. 
National  Ocean  Service,  National 


Oceanic  and  Atmospheric 
Administration  (NOAA).  DOC. 
action:  Notice. 

SUMMARY:  NOAA's  National  Ocean 
Service  (NOS)  is  aimouncing  its 
intention  to  distribute  digital  Electronic 
Navigational  Charts  (ENC)  of  U.S. 
waters  on  the  Internet. 

This  notice  announces  that  NOS 
intends  to  distribute  digital  ENC's  of 
U.S.  waters  via  the  Internet  beginning 
on  or  about  July  16,  2001.  NOS  plans  to 
post  its  ENC's  and  associated  updates 
on  the  World  Wide  Web  with  the  data 
accessible  to  all  users. 

The  purpose  of  distributing  ENC's  in 
this  manner  is  to  promote  maximum 
availability  of  these  valuable  data, 
which  have  primary  application  in* 
navigation  and  in  a  broad  range  of 
Geographic  Information  System  (CIS) 
activities.  For  users  interested  in 
navigational  applications,  the  data  will 
be  posted  at  NOAA's  Office  of  Coast 
Survey  Web  Site. 
www.chartmaker.nos.noaa.gov. 

Initially  digital  ENC's  will  be 
provided  as  prototype  products.  At  the 
outset,  the  data  will  not  be  supported  by 
regular  updates.  Therefore,  these  ENC's 
should  jot  be  used  for  navigation. 
Rather,  during  this  initial  period,  the 
intent  is  for  users  to  famiiliarize 
themselves  with  downloading 
procedures  and  for  NOS  to  evaluate  the 
products  and  to  determine  the  level  of 
support  necessary  to  maintain  the 
distribution  service.  Once  NOS 
develops  and  implements  an  update 
process  and  assuming  that  no  problems 
are  identified  during  the  initial  phase 
and  that  such  problems  are  resolved, 
NOS  intends  to  make  the  ENC's 
available  for  use  in  navigation.  The  NOS 
ENC  products  are  designed  in 
compliance  with  the  International 
Hydrographic  Organization's  S-57  ENC 
Product  Specification. 

Initially,  ENC's  will  be  available  for 
the  nation's  40  major  ports.  However, 
NOS  plans  to  expand  coverage  as 
resources  become  available.  The  ENC 
data  posted  on  the  Web  will  not  be 
encrypted,  but  may  have  some  type  of 
authentication  built  in,  such  as  a  digital 
watermark,  so  that  end  users  can  verify 
that  data  issued  by  NOS  has  not  been 
corrupted. 

NOS  does  not  intend  to  limit  access 
to  or  restrict  use  of  ENC's  available  on 
the  Internet.  However.  NOS  does  plan  to 
develop  specific  procedures  for  users 
who  wish  to  incorporate  these  ENC's  in 
products  designed  to  satisfy  chart 
carriage  requirements  mandated  by  the 
International  Safety  Of  Life  At  Sea 
Convention  (SOLAS)  and  the  U.S.  Code 
of  Federal  Regulations.  This  means  that 


users  plarming  to  provide  value  added 
navigation  products  must  establish  a 
certifiable  process  by  which  NOS  ENC 
data  are  incorporated  in  the  products 
without  compromise  to  the  data  quality 
or  data  lineage. 

NOS  intends  to  issue  guidelines 
governing  the  certification  process  for 
derived  navigational  products.  Among 
the  guidelines  under  consideration  are: 
(1)  The  operation  of  a  quality  assurance 
system  that  is  in  essential  compliance 
with  a  recognized  quality  standard,  such 
as  ISO  9000  series  or  equivalent  and  (2) 
the  certification  by  a  United  States  Coast 
Guard-approved  quality  standards 
organization  that  results  in  products 
being  consistently  manufactured  to  the 
same  specification. 

Once  NOS  makes  its  ENC's  available 
on  the  Web,  it  anticipates  that  industry 
will  develop  services  in  support  of 
derived  products.  For  example,  a 
portfolio  memagement  service  or  an  ENC 
distributor  may  provide  NOS  ENC's  "as- 
is"  and  "push"  ihe  appropriate  updates 
to  a  segment  of  users  who  choose  not  to 
download  the  data  directly.  Likewise,  a 
system  manufacturer  may  bundle  or  re- 
sell the  ENC's  by  converting  the  data  to 
a  proprietary  "System  ENC"  (SENC) 
before  distributing  it  to  customers.  In 
the  latter  case,  the  SENC  product  and 
supporting  updates  must  be  based  on  a 
certifiable  process  by  which  there  is  no 
compromise  to  NOS-provided  data. 
Further,  since  ENC's  will  be  provided  in 
the  open,  non-proprietary  S-57  format, 
NOS  anticipates  that  most  users  will  be 
well  versed  in  the  format  and  its  feature 
attribution.  With  this  in  mind,  it  is 
expected  that  S-57  technical  support 
will  be  provided  by  expertise  available 
in  the  private  sector. 

The  coastal  management  community, 
a  major  NOAA  constituency,  will  also 
benefit  from  this  distribution  policy  in 
that  ENC  data  will  be  widely  available 
for  use  as  base  map  information  in  a 
variety  of  CIS  applications.  Coastal 
managers,  emergency  planners,  and 
others  will  have  easy  access  to  ENC 
data.  To  assist  these  users,  NOAA  will 
investigate  means  to  convert  the  data  to 
a  format  that  is  more  suitable  for  GIS 
applications  and  to  post  it  in  a  manner 
similar  to  the  navigational  data. 
However,  the  level  of  specialized 
technical  support  by  NOS  is  expected  to 
be  limited. 

NOS  intends  to  conduct  several 
workshops  in  order  to  familiarize  the 
public  with  the  distribution  policy,  to 
entertain  comments  from  interested 
parties  on  its  implementation,  to 
consider  complaints  with  the 
distribution  of  prototype  products  and 
to  answer  questions  pertaining  to  the 
use  of  ENC's  for  production  of  derived 
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navigational  products  and  for  GIS 
related  applications.  The  workshops 
will  be  armounced  in  the  NOS  Web 
sites,  www.nos.noaa.gov.  and  the  Office 
of  Coast  Survey,  noted  above,  and  by 
mail  to  NOS  constituents. 

NOS  plans  to  conduct  an  initial 
briefing  that  will  be  open  to  the  general 
public  concerning  its  plan  to  release 
ENC's  on  the  Internet.  The  briefing  will 
be  held  at  9  AM,  July  11,  2001,  Room 
4527, 1315  East-West  Highway,  Silver 
Spring,  Maryland.  Members  of  the 
public  who  plan  on  attending  this 
briefing  should  contact  Mike  Brown  at 
(301 1-713-271 2  xl53  or  e-mail 
Mike.Brown@noaa.gov. 

NOS  has  been  in  contact  with  the  U.S. 
Coast  Guard  concerning  33  CFR  164.33. 
Nautical  Charts  and  Publications,  as  it 
pertains  to  this  annoimced  policy. 
Questions  concerning  those  regulations 
should  be  addressed  to  the  Director  of 
Waterways  Management,  United  States 
Coast  Guard,  Washington,  DC  20593- 
0001. 

NOS  is  publishing  this  notice 
consistent  with  section  8a(6)(j)  of  the 
Office  of  Management  and  Budget 
Circular  A-130.  Anyone  vvith  comments 
or  questions  regarding  this  subject 
should  address  them  to  Captain 
Nicholas  Perugini,  NOAA,  Chief, 
Marine  Chart  Division,  Office  of  Coast 
Survey,  NOS/NOAA,  1315  East- West 
Highway,  Silver  Spring,  Maryland 
20910-3282. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Nicholas  E.  Perugini,  NOAA, 
Chief,  Marine  Chart  Division.  Office  of 
Coast  Survey,  NOS/NOAA  1315  East- 
West  Highway,  Silver  Spring,  Maryland 
20910-3282,  301-713-2724,  Extension 
101,  FAX:  301-713-4516. 

Dated:  June?,  2001. 
Margaret  A.  Davidson, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Managemgpt. 
[FR  Doc.  0;-14974  Filed  6-13-01;  8:45  am] 
BILUNQ  CODE  3S10-22-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  052401 B] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Offshore  Seismic  Activities  in  the ' 
Beaufort  Sea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  ACTION:  Notice  of  receipt  of 
application  and  proposed  authorization 
for  a  small  take  exemption;  request  for 
comments. 

SUMMARY:  NMFS  has  received  a  request 
from  WesternGeco,  LLC  (formerly 
Western  Geophysical)  for  an 
authorization  to  take  small  numbers  of 
marine  mammals  by  harassment 
incidental  to  conducting  ocean  bottom 
cable  (OBC)  seismic  surveys  in  the 
Alaskan  Beaufort  Sea.  Under  the  Marine 
Mammal  Protection  Act  (MMPA).  NMFS 
is  requesting  comments  on  its  proposal 
to  authorize  WesternGeco  to 
incidentally  take,  by  harassment,  small 
numbers  of  bowhead  whales  and  other 
marine  mammals  in  the  above 
mentioned  area  during  the  open  water 
period  of  2001. 

DATES:  Comments  and  information  must 
be  received  no  later  than  July  16,  2001. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division.  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  A  copy  of  the  application, 
the  Technical  Monitoring  Plan,  the 
Environmental  Assessment  (EA),  and  a 
list  of  references  used  in  this  document 
may  be  obtained  by  writing  to  this 
address  or  by  telephoning  one  of  the 
contacts  listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 

Simona  Perry  Roberts,  Office  of 
Protected  Resources  (301)  713-2322, 
ext.  106,  or  Brad  Smith,  Alaska  Region 
(907) 271-5006. 

SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101  {a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  no  more 
than  a  negligible  impact  on  the  species 
or  stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 


monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10, 1996  (61  FR  15884). 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  (IHAs)  imder 
section  101  (a)(5)(D)  of  the  MMPA  for 
activities  in  Arctic  waters.  For 
additional  information  on  the 
procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document. 

Summary  of  Request 

On  April  16,  2001,  NMFS  received  an 
application  from  WesternGeco 
requesting  an  authorization  for  the 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  conducting  OBC  seismic  surveys 
during  the  open  water  season  in  the 
south  central  Beaufort  Sea  off  Alaska 
between  western  Camden  Bay  and 
Harrison  Bay.  The  primary  area  of 
seismic  activity  is  expected  to  be  an  area 
approximately  16  by  7  kilometers  (km) 
(10  miles  (mi)  by  4  mi)  in  and  near 
Simpson  Lagoon,  west  of  Prudhoe  Bay 
and  offshore  of  Oliktok  Point.  Weather 
permitting,  the  survey  is  expected  to 
take  place  between  approximately  July 
15  and  late  October,  2001.  WesternGeco 
anticipates  completing  six  survey 
patches  during  the  2001  open  water 
season.  A  detailed  description  of  the 
work  proposed  for  2001  is  contained  in 
the  application  (WesternGeco,  2001) 
which  is  available  upon  request  (see 
ADDRESSES). 

Description  of  the  Activity 

Seismic  surveys  are  used  to  obtain 
data  about  geological  formations  several 
thousands  of  feet  deep.  The  proposed 
seismic  operation  is  an  OBC  survey. 
WestemGeco's  OBC  survey  involves 
dropping  cables  from  a  ship  to  the  ocean 
bottom,  forming  a  patch  consisting  of  4 
parallel  cables  8.9  km  (5.5  mi)  long, 
separated  by  approximately  600  meters 
(m)  (1,968  feet  (ft))  from  each  other. 
Hydrophones  and  geophones,  attached 
to  the  cables,  are  used  to  detect  seismic 
energy  reflected  back  from  rock  strata 
below  the  ocean  bottom.  The  source  of 
this  energy  is  a  submei^ed  acoustic 
sou^e.  called  a  seismic  airgun  array, 
that  releases  compressed  air  into  the 
water,  creating  an  acoustical  energy 
pulse  that  is  directed  downward  toward 
the  seabed.  WesternGeco  will  use  two 
source  vessels  for  the  open-water  2001 
seismic  surveys,  one  for  deep  water  and 
one  for  shallow  water,  primarily 
shoreward  of  the  barrier  islands.  The 
deep  water  vessel,  the  R/V  Arctic  Star, 
will  utilize  an  airgun  array  with  an  air 
discharge  volume  of  1,210  cubic  inches 
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(in3)  (19.8  liters,  L).  The  maximum 
source  levels  for  the  Arctic  Star  will  be 
at  249  dB  re  1  micro  Pascal  per  minute 
(Pa-m)  (when  the  acoustic  pressure  is 
29.4  bar-meters  (zero  to  peak.)),  or  253 
dB  re  1  micro  Pa-m  (when  the  acoustic 
pressure  is  45.9  bar-meters  (peak-to- 
peak)).  Most  operations  utilizing  the 
1,210  in^  array  are  expected  to  operate 
at  a  gun  depth  of  2.3  m  (7.5  ft)  and  water 
depth  of  <10  m  (<32.8  ft).  The  shallow 
water  source  vessel,  the  R/V  Peregrine, 
will  utilize  an  airgim  array  with  an  air 
discharge  volume  of  640  in^  (10.48  L). 
The  source  level  maximums  for  the 
Peregrine  will  be  at  237  dB  re  1  micro 
Pa-m  (when  the  acoustic  pressure  is  6.7 
bar-meters  (zero  to  peak)),  or  242  dB  re 
1  micro  Pa-m  (when  the  acoustic 
pressure  is  12.2  bar-meters  (peak  to 
peak)).  These  airgun  arrays  are  smaller 
and  less  powerful  than  the  arrays  used 
in  some  other  seismic  programs  in  the 
Beaufort  Sea  prior  to  1999  and  are 
expected  to  operate  at  a  gim  depth  of  1 
m  (3.3  ft)  in  very  shallow  water. 

The  seismic  vessels  will  sail  along 
pre-plotted  source  lines  arranged 
orthogonally  to  the  OBCs.  Eadi  source 
line  will  be  5  km  (3.1  mi)  long  and 
adjacent  source  lines  will  be 
approximately  500  m  (1,640  ft)  apart. 
There  will  be  34  source  lines  for  each 
seismic  patch.  The  overall  grid  of  source 
lines  for  a  given  patch  will  be  4.7  km 
by  16.5  km  (2.9  mi  by  10.2  mi)  and  the 
source  line  for  one  patch  will  overlap 
with  those  from  adjacent  patches. 

After  sufficient  data  have  been 
recorded  to  aUow  accurate  mapping  of 
the  rock  strata,  the  cables  are  lifted  onto 
the  deck  of  one  of  the  two  self-powered 
cable  vessels  (R/V  Western  Endeavor 
and  R/V  Western  Frontier),  moved  to  a 
new  location  (ranging  from  several 
himdred  to  a  few  thousand  feet  away), 
and  placed  onto  the  seabed  again.  A 
small  utility  vessel  [Ski  Barge)  may  also 
be  used  to  transfer  seismic  crew  and/or 
marine  mammal  observers,  as  well  as 
supplies  and  refuse,  between  the 
seismic  vessels  and  Prudhoe  Bay.  Air 
support  will  be  limited  to  infrequent  (if 
any)  helicopter  flights  and,  starting  in 
early  September,  aerial  surveys  at 
altitudes  from  900  to  1500  ft  (274  to  457 
m).  For  a  more  detailed  description  of 
the  seismic  operation,  please  refer  to 
WestemGeco  (2001). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  tlie  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  foimd  in  several 
documents  (Corps  of  Engineers,  1999; 
NMFS,  1999;  Minerals  Management 
Service  (MMS).  1992, 1996)  and  is  not 
repeated  here. 


Marine  Mammals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals, 
including  bowhead  whales  [Balaena 
mysticetus),  gray  whales  [Eschrichtius 
mbustus),  beluga 

whales(Z)eyp/iijiapterus  leucas),  ringed 
seals  (Phoca  hispida),  spotted  seals 
(Phoca  largha)  and  bearded  seals 
{Erignathus  barbatus).  Descriptions  of 
the  biology  and  distribution  of  these 
species  and  of  others  can  be  found  in 
NMFS  (1999),  Western  Geophysical 
(2000),  WestemGeco  (2001),  the  annual 
monitoring  reports  for  seismic  surveys 
in  the  Beaufort  Sea  (LGL  Ltd.  and 
Greeneridge  Sciences  Inc,  1997,  1998, 
1999,  2000)  and  several  other 
dociunents  (Corps  of  Engineers,  1999; 
Lentfer,  1988;  MMS,  1992,  1996;  Ferrero 
et  a}.,  2000).  Please  refer  to  those 
documents  for  information  on  these 
species. 

Potential  ECfects  of  Seismic  Survejrs  on 
Marine  Mammals 

Distiirbance  by  seismic  noise  is  the 
principal  means  of  taking  by  this 
activity.  Support  vessels  and  aircraft 
may  provide  a  potential  secondary 
source  of  noise.  The  physical  presence 
of  vessels  and  aircraft  could  also  lead  to 
non-acoustic  effects  on  marine 
mammals  involving  visual  or  other  cues. 

Underwater  pulsed  sounds  generated 
by  open  water  seismic  operations  may 
be  detectable  a  substantial  distance 
away  from  the  activity.  The  effect  of 
these  pulsed  soimds  on  living  marine 
resources,  particiilarly  marine  mammals 
in  the  area,  will  be  dependent  on  the 
hearing  sensitivity  of  the  species,  the 
behavior  of  the  animal  at  the  time  the 
sound  is  detected,  as  well  as  the 
distance  and  level  of  the  sound  relative 
to  ambient  conditions.  Any  sound  that 
is  detectable  is  (at  least  in  theory) 
capable  of  eliciting  a  disturbance  or 
avoidance  reaction  by  some  marine 
mammals  or  of  masking  signals  of 
comparable  frequency  that  are  generated 
by  marine  mammals  (e.g.,  whale  calls) 
(WestemGeco,  2001).  An  incidental 
harassment  take  is  presumed  to  occiu- 
when  marine  mammals  in  the  vicinity 
of  the  seismic  source,  the  seismic  vessel, 
other  vessels,  or  aircraft  show  a 
disturbance  or  avoidance  reaction  to  the 
generated  sounds  or  to  visual  cues. 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
distuirbance  reactions.  The  levels, 
frequencies,  and  types  of  noise  that  will 
elicit  a  response  vary  between  and 
vdthin  species,  individuals,  locations, 
and  seasons.  Behavioral  changes  may  be 
subtle  alterations  in  the  surface, 


respiration,  and  dive  cycles.  More 
conspicuous  responses  include  changes 
in  activity  or  aerial  displays,  movement 
away  from  the  sound  source,  or 
complete  avoidance  of  the  area.  The 
reaction  threshold  and  degree  of 
response  are  related  to  the  activity  of  the 
animal  at  the  time  of  the  disturbance. 
Whales  engaged  in  active  behaviors, 
such  as  feeding,  socializing,  or  mating, 
are  less  likely  than  resting  animals  to 
show  overt  behavioral  reactions,  unless 
the  disturbance  is  directly  threatening. 
Seismic  pulses  have  been  observed  to 
cause  strong  avoidance  reactions  by 
many  of  the  bowhead  whales  occurring 
within  a  distance  of  several  kilometers, 
including  changes  in  surfacing, 
respiration  and  dive  cycles,  and  to 
sometimes  cause  avoidance  or  other 
changes  in  bowhead  behavior  at 
considerably  greater  distances 
(Richardson  et  al,  1995;  Rexford,  1996; 
MMS,  1997;  Miller  et  ai,  1999).  Airgim 
pulses  may  also  disturb  some  other 
marine  manunal  species  occiuring  in 
the  area.  Ringed  seals  within  a  few 
hundred  meters  of  an  airgun  array 
showed  variable  behavior  to  the  noise, 
with  some  moving  somewhat  farther 
away  and  other  seals  not  moving  far  at 
all  (Harris  et  al.,  1997, 1998,  in  press; 
Lawson  and  Moulton,  1999;  Moulton 
and  Lawson.  2000). 

Although  some  masking  of  low- 
frequency  sounds  (e.g.,  bowhead  and 
gray  whale  calls)  is  a  possibility  for  this 
activity,  the  intermittent  nature  of 
seismic  s\irvey  pulses  used  by 
WestemGeco  (1  second  in  duration 
every  16  to  24  seconds),  as  well  as  the 
fact  that  airgun  operations  are  expected 
to  occur  no  more  than  50  percent  of  the 
time,  will  limit  the  extent  of  any 
masking.  Bowhead  whales  are  known  to 
continue  calling  in  the  presence  of 
seismic  survey  soimds,  and  their  calls 
can  be  heard  between  seismic  pulses 
(Greene  et  al.,  1997, 1999;  Richardson  et 
al.,  1986).  Masking  effects  are  expected 
to  be  absent  in  the  case  of  beluga 
whales,  given  that  sounds  utilized  by 
them  are  at  much  higher  frequencies  (in 
the  2  to  6  kilohertz  (kHz)  range)  (Sjare 
and  Smith,  1986)  than  are  airgun  sounds 
from  WestemGeco's  seismic  surveys 
(highest  frequency  of  188  hertz(Hz)) 
(WestemGeco,  2001). 

Permanent  hearing  damage  is  not 
expected  to  occur  during  the  project. 
There  is  no  direct  evidence  that  the 
hearing  systems  of  marine  mammals 
close -to  an  airgiin  array  would  be  at  risk 
of  temporary  or  permanent  hearing 
impairment;  however,  depending  on  the 
species,  the  equipment  being  used,  and 
the  number  of  pulses  to  which  the 
animal  is  exposed,  temporary  threshold 
shift  (TTS)  is  a  theoretical  possibility  for 
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animals  within  a  few  hundred  meters  of 
the  source  (Richardson  et  al..  1995; 
Finneran  et  a/., 2000).  Planned 
monitoring  and  mitigation  measures, 
proposed  by  WestemGeco  and 
described  later  in  this  document,  are 
designed  to  avoid  sudden  onsets  of 
seismic  pulses  at  full  power,  to  detect 
marine  mammals  occurring  near  the 
array,  and  to  avoid  exposing  them  to 
sound  pulses  that  have  any  possibility 
of  causing  hearing  impairment. 

Bowhead  Whales 

Studies  conducted  prior  to  1996 
(Reeves  et  ai,  1984,  Fraker  ef  ai,  1985. 
Richardson  et  ai,  1986,  Ljungblad  et  al., 
1988)  have  reported  that,  when  an 
operating  seismic  vessel  approaches 
within  a  few  kilometers,  most  bowhead 
whales  exhibit  strong  avoidance 
behavior  and  changes  in  surfacing, 
respiration,  and  dive  cycles.  In  three 
studies  of  bowhead  whales  and  one  of 
gray  whales  during  this  period, 
surfacing-dive  cycles  were  unusually 
rapid  in  the  presence  of  seismic  noise, 
with  fewer  breaths  per  surfacing  and 
longer  intervals  between  breaths 
(Richardson  et  ai,  1986;  Koski  and 
Johnson,  1987;  Ljungblad  et  ai,  1988; 
Malme  et  ai,  1988).  This  pattern  of 
subtle  effects  was  evident  among 
bowhead  whales  6  km  to  at  least  73  km 
(3.7  to  45.3  mi)  from  seismic  vessels. 
One  visibly  apparent  avoidance 
response  reported  from  pre-1996  studies 
involved  observations  of  bowhead 
whales  swimming  away  from  a  seismic 
vessel  24  km  (15  mi)  away  (Koski  and 
Johnson,  1987).  It  is  likely  that  some 
migrating  bowhead  whales  show 
avoidance  at  distances  exceeding  those 
at  which  Ljungblad  et  07.(1988)  and 
Richardson  etai  (1986)  observed 
responses.  However,  at  distances  greater 
than  around  24  km  (15  mi),  only  subtle 
changes  in  the  surfacing,  respiration, 
dive  cycles  were  detectable  (Richardson 
et  ai,  1986). 

Results  from  the  1996-1998  BP,  Inc. 
and  Western  Geophysical  seismic 
monitoring  program  indicate  that  most 
migrating  bowhead  whales  deflected 
seaward  to  avoid  an  area  within  about 
20  km  (12.4  mi)  of  an  active  nearshore 
seismic  operation  when  there  were  no 
barrier  islands  or  very  shallow  water 
between  the  seismic  operation  and  the 
whales  (Miller  et  ai,  1998,  1999).  The 
available  data  do  not  provide  an 
unequivocal  estimate  of  the  distance  at 
which  approaching  bowhead  whales 
began  to  deflect,  but  this  may  be  on  the 
order  of  35  km  (21.7  mi).  It  is  also 
uncertain  how  far  beyond  (west  of)  the 
seismic  operation  the  seaward 
deflection  persisted  (Miller  et  ai,  1999). 
Although  very  few  bowhead  whales 


approached  vvrithin  20  km  (12.4  mi)  of 
the  operating  seismic  vessel,  the  number 
of  bowhead  whales  sighted  within  that 
area  returned  to  normal  within  12-24 
hours  after  the  airgim  operations  ended 
(Miller  eta/..  1999). 

Inupiat  whalers  believe  that  migrating 
bowhead  whales  are  sometimes 
displaced  at  distances  considerably 
greater  than  suggested  by  the  pre-1996 
scientific  studies  (Rexford,  1996).  Also, 
whalers  believe  that  avoidance  effects 
can  extend  out  to  distances  on  the  order 
of  30  miles,  and  that  bowhead  whales 
exposed  to  seismic  pulses  are  also 
skittish  and  difficult  to  approach.  The 
"skittish"  behavior  may  be  related  to  the 
observed  subtle  changes  in  the  behavior 
of  bowhead  whales  exposed  to  seismic 
pulses  from  distant  seismic  vessels 
(Richardson  et  ai,  1986). 

Gray  Whales 

The  reactions  of  gray  whales  to 
seismic  pulses  are  similar  to  those 
documented  for  bowhead  whales  during 
the  1980s.  Migrating  gray  whales  along 
the  California  coast  were  noted  to  slow 
their  speed  of  swimming,  turn  away 
from  seismic  noise  sources,  and  increase 
their  respiration  rates.  Malme  et 
a7.{1983. 1984. 1988)  concluded  that 
approximately  50  percent  of  the 
migrating  gray  whales  showed 
avoidance  when  the  average  received 
pulse  level  was  170  dB  (re  1  micro-Pa). 
By  some  behavioral  measures,  clear 
effects  were  evident  at  average  pulse 
levels  of  160+  dB,  and  less  consistent 
results  were  suspected  at  levels  of  140- 
160  dB,  farther  away.  Recent  research 
on  migrating  gray  whales  showed 
responses  similar  to  those  observed  in 
the  earlier  research  when  the  source  was 
moored  in  the  migration  corridor  2  km 
(1.2  mi)  from  shore.  However,  when  the 
source  was  placed  offshore  (4  km  (2.5 
mi))  of  the  migration  corridor,  the 
avoidance  response  was  not  evident  on 
track  plots  (Tyack  and  Clark.  1998). 

Beluga  Whale 

The  beluga  whale  is  the  only  species 
of  toothed  whale  (Odontoceti)  expected 
to  be  encountered  in  the  Beaufort  Sea. 
Beluga  whales  have  poor  hearing 
thresholds  at  frequencies  below  200  Hz. 
where  most  of  the  energy  trom  airgun 
arrays  is  concentrated.  Their  thresholds 
at  these  frequencies  (as  measured  in  a 
captive  situation),  are  125  dB  re  1 
micro-Pa  or  more  depending  upon 
frequency  (Johnson  et  ai,  1989). 
Although  not  expected  to  be 
signiflcantly  affected  by  the  noise,  given 
the  high  source  levels  of  seismic  pulses, 
airgun  sounds  may  sometimes  be 
audible  to  beluga  whales  at  distances  of 
100  km  (62.1  mi)(Richardson  and 


Wursig,  1997).  and  perhaps  further  if 
actual  low-frequency  hearing  thresholds 
in  the  open  sea  are  better  than  those 
measured  in  captivity  (WestemGeco. 
2001).  The  reaction  distance  for  beluga 
whales,  although  presently  unknown,  is 
expected  to  be  less  than  that  for 
bowhead  whales,  given  the  presumed 
poorer  sensitivity  of  beluga  whales  to 
low-frequency  sounds  (WestemGeco, 
2001). 

Ringed,  Spotted,  and  Bearded  Seals 

No  detailed  studies  of  reactions  by 
seals  to  noise  from  open  water  seismic 
exploration  have  been  pubhshed 
(Richardson  et  ai,  1995).  However, 
there  are  some  data  on  the  reactions  of 
seals  to  various  types  of  impulsive 
sounds  (LGL  and  Greeneridge.  1997. 
1998. 1999a;  J.  Parsons  as  quoted  in 
Greene,  et  al.  1985;  Anon..  1975;  Mate 
and  Harvey.  1985).  Also,  the  results 
from  the  1996-2000  BP  and  Westem 
Geophysical  monitoring  studies  provide 
a  substantial  amount  of  directly  relevant 
information  (Harris  et  al.,  1997, 1998,  in 
press;  Lawson  and  Moulton,  1999; 
Moulton  and  Lawson,  2000).  During 
these  monitoring  studies,  the  operation 
of  the  airgun  array  had  minor  and 
variable  effects  on  the  behavior  of  seals 
within  a  few  hundred  meters  of  the 
array  and  (to  a  limited  extent)  the 
distribution  of  seals  around  the  source 
vessel  (Moulton  and  Lawson,  2000). 
Nonetheless,  seals  were  observed 
throughout  each  season  in  the  general 
area  where  seismic  operations  were 
occurring.  Seals  were  sometimes 
observed  within  the  1 90  dB  re  1  micro- 
Pa  designated  safety  radii,  and  at  these 
times  the  airguns  were  shut  down. 

Underwater  audiograms  have  been 
obtained  for  three  species  of  phocinid 
seals  -  the  ringed,  harbor,  and  harp  seals 
[Pagophilus  groenlandicus).  These 
audiograms  were  reviewed  in 
Richardson  et  al.  (1995)  and  Kastak  and 
Schusterman  (1998).  Below  30-50  kHz. 
the  hearing  threshold  of  phocinids  is 
essentially  flat,  down  to  at  least  1  kHz, 
and  ranges  between  60  and  85  dB  re  1 
micro-Pa.  There  are  few  published  data 
on  hearing  sensitivity  of  phocid  seals 
below  1  kHz.  NMFS  considers  harbor 
seals  to  have  a  hearing  threshold  of  70- 
85  dB  at  1  kHz  (60  FR  53753.  October 
17. 1995).  and  recent  measurements  for 
a  harbor  seal  indicate  that,  below  1  kHz, 
its  thresholds  deteriorate  gradually  to  97 
dB  re  1  micro-Pa  at  100  Hz  (Kastak  and 
Schusterman.  1998). 

Based  on  published  references  (see 
LGL  and  Greeneridge,  1997,  1998, 
1999a;  Thompson  et  al.  1998).  it  is 
unlikely  that  pinnipeds  would  be 
harassed  or  injured  by  low  frequency 
sounds  from  a  seismic  source  unless 
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they  were  within  relatively  close 
proximity  of  the  seismic  array.  For 
permanent  injury,  pinnipeds  would 
likely  need  to  remain  in  the  high-noise 
field  for  extended  periods  of  time. 
Existing  evidence  also  suggests  that, 
while  seals  may  be  capable  of  hearing 
sounds  from  seismic  arrays,  they  appear 
to  tolerate  intense  pulsatile  sounds 
without  known  effect  once  they  learn 
that  there  is  no  danger  associated  with 
the  noise  (see,  for  example,  NMFS/ 
Washington  Department  of  Wildlife, 


1995).  In  addition,  they  will  apparently 
not  abandon  feeding  or  breeding  areas 
due  to  exposure  to  these  noise  sources 
(Richardson  et  al,  1991)  and  may 
habituate  to  certain  noises  over  time. 
Since  seismic  work  is  fairly  common  in 
Beaufort  Sea  waters,  pinnipeds  have 
been  previously  exposed  to  seismic 
noise  and  may  not  react  to  it  after  initial 
exposure. 

For  a  discussion  on  the  anticipated 
effects  of  ships,  boats,  and  aircraft  on 
marine  mammals  and  their  food 


sources,  please  refer  to  the  api51ication 
(WestemGeco,  2001).  Information  on 
these  effects  is  preliminarily  adopted  by 
NMFS  as  the  best  information  available 
on  this  subject. 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken 

WestemGeco  estimates  that  the 
following  numbers  of  marine  mammals 
may  be  subject  to  Level  B  harassment, 
as  defined  in  50  CFR  216.3: 


Takes  by  Harassment  in  2001 


Species 


Population  Size 


Maximum  Num- 
ber' 


Probable^ 


Bowtiead  whale 
160  dB  criterion 
20  km  criterion 
Gray  wtiaie 
Beluga  wtiale 
Ringed  seaP 
Spotted  seaP 
Bearded  seaP 


8.200 


- 

1,000 

<500 

- 

2.630 

1.300 

26,000 

<10 

0 

39.258 

250 

<150 

1-1.5  million 

400 

<200 

>200.000 

10 

<2 

>300.000 

50 

<15 

'  The  ma3dmum  number  ttiat  might  be  taken  if  seismk:  surveys  are  operable  during  the  Septemt>er/October  period  and  the  bowhead  migration 
passes  unusually  dose  to  shore  as  in  1997 


2  The  number  that  coukl  be  taken  under  the  most  likely  operating  conditions. 

3  Some  Individual  seals  may  t>e  harassed  more  ttian  once. 


Estimates  of  Marine  Mammal  Takes 

Estimates  of  takes  by  harassment  will 
be  made  through  vessel  and/or  aerial 
surveys.  Preliminarily,  WestemGeco 
will  estimate  the  number  of  (1)  marine 
mammals  observed  within  the  area 
strongly  ensonified  by  the  OBC  seismic 
vessel  (see  Mitigation  section  below  for 
area  description);  (2)  marine  mammals 
observed  showing  apparent  avoidance 
or  disturbance  reactions  to  seismic 
pulses  (e.g.,  heading  away  from  the 
seismic  vessel  in  an  atypical  direction); 
(3)  marine  mammals  estimated  to  be 
subject  to  take  by  type  (1)  or  (2)  when 
no  monitoring  observations  were 
possible;  and  (4)  bowhead  whales 
whose  migration  routes  came  within  20 
km  or  greater  (actual  distance 
dependent  on  a  combination  of  1996- 
1998  and  2001  data)  of  the  operating 
OBC  seismic  vessel,  or  would  have  if 
they  had  not  been  displaced  farther 
offshore. 

Effects  of  Seismic  Noise  and  Other 
Activities  on  Subsistence  Needs 

The  distxirbance  and  potential 
displacement  of  marine  mammals  by 
sounds  from  seismic  activities  are  the 
principle  concerns  related  to 
subsistence  use  of  the  area.  The  harvest 
of  marine  mammals  (mainly  bowhead 
whales,  but  also  ringed  and  bearded 
seals)  is  central  to  the  culture  and 
subsistence  economies  of  the  coastal 
North  Slope  communities.  In  particular. 


if  migrating  bowhead  whales  are 
displaced  farther  offshore  by  elevated 
noise  levels,  the  harvest  of  these  whales 
could  be  more  difficult  and  dangerous 
for  hunters.  The  harvest  could  also  be 
affected  if  bowhead  whales  become 
more  "skittish"  when  exposed  to 
seismic  noise. 

Nuiqsut  is  the  community  closest  to 
the  area  of  the  proposed  activity.  The 
communities  of  Barrow  and  Kaktovik 
also  harvest  resources  that  pass  through 
the  general  area,  but  do  not  regularly 
hunt  in  the  planned  seismic  exploration 
area.  Subsistence  hunters  from  all  three 
communities  conduct  an  annual  hunt 
for  migrating  bowhead  whales  during 
the  autumn  months.  In  recent  years, 
Nuiqsut  whalers  typically  take  two  to 
foiar  whales  each  year  (WestemGeco, 
2001).  Nuiqsut  whalers  concentrate 
their  efforts  on  areas  north  and  east  of 
Cross  Island,  generally  in  water  depths 
greater  than  20  m  (65  ft). 

Whalers  from  the  village  of  Kaktovik 
search  for  whales  east,  north,  and  west 
of  the  village.  Kaktovik  is  located  72  km 
(45  mi)  east  of  the  easternmost  end  of 
WestemGeco's  planned  2001  seismic 
exploration  area. 

Whalers  from  the  village  of  Barrow 
search  for  bowhead  whales  much  farther 
from  the  planned  seismic  area,  >  200  km 
(>125  mi)  to  the  west  (WestemGeco, 
2001). 

The  location  of  the  proposed  seismic 
activity  is  south  of  the  center  of  the 
westward  migration  route  of  bowhead 


whales,  but  there  is  some  limited 
overlap  with  the  southem  limit  of  the 
migration.  Seismic  monitoring  results 
from  1996-1998  indicate  that  most 
bowhead  whales  avoid  the  area  within 
about  20  km  (12.4  mi)  around  the  airgun 
array  when  it  is  operating,  and  some 
avoid  the  area  within  30  km  (18.6  mi). 
In  addition,  bowhead  whales  may  be 
able  to  hear  the  sounds  emitted  by  the 
seismic  array  out  to  a  distance  of  50  km 
(31.1  mi)  or  more,  depending  on  the 
ambient  noise  level  and  the  efficiency  of 
sound  propagation  along  the  path 
between  the  seismic  vessel  and  the 
whale  (Miller  et  al,  1997). 

Cross  Island,  the  principle  field  camp 
location  for  Nuiqsut  whalers,  is  located 
within  the  general  area  of  the  proposed 
2001  seismic  area.  Thus,  the  possibility 
and  timing  of  potential  seismic 
operations  in  the  Cross  Island  area 
requires  WestemGeco  to  provide  NMFS 
with  either  (1)  a  Plan  of  Cooperation 
with  the  Alaska  Eskimo  Whaling 
Commission  (AEWC)  and  the  North 
Slope  whaling  communities,  or  (2) 
measures  that  have  been  or  will  be  taken 
to  avoid  any  unmitigable  adverse  impact 
on  the  availability  of  these  animals  for 
subsistence  needs.  WestemGeco's 
application  has  preliminarily  identified 
those  measures  that  will  be  taken  to 
minimize  any  adverse  effect  on 
subsistence.  In  addition,  the  timing  of 
seismic  operations  will  be  addressed  in 
a  Conflict  Avoidance  Agreement  (CAA) 
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with  the  Nuiqsut  whalers  and  the 
AEWC  (WestemGeco,  2001).  Also,  the 
monitoring  plan  proposed  by 
WestemGeco  (2001)  is  expected  to 
provide  information  that  will  help 
resolve  uncertainties  about  the  effects  of 
seismic  exploration  on  the  accessibility 
of  bowhead  whales  to  hunters. 

Nuiqsut  hunters  also  hunt  seals  for 
subsistence  purposes.  Most  seal  hunting 
has  been  during  the  early  summer  in 
open  water.  Boat  crews  hunt  ringed, 
spotted,  and  bearded  seals.  The  most 
important  sealing  area  for  Nuiqsut 
hunters  is  off  the  Colville  Delta, 
extending  as  far  west  as  Fish  Creek  and 
as  far  east  as  Pingok  Island.  The  planned 
seismic  exploration  during  the  summer 
has  some  potential  to  influence  seal 
himting  activities  by  residents  of 
Nuiqsut.  During  BP  and  Western 
Geophysical's  1996-2000  seismic 
programs,  an  operating  aii^gun  array 
apparently  did  not  displace  seals  by 
more  than  a  few  hundred  meters  (and 
usually  much  less).  Therefore,  because 
WestemGeco  is  proposing  similar 
mitigation  and  consultation  procedures 
this  year,  it  is  unlikely  that  seismic 
activities  would  have  more  than  a 
negligible  impact  on  Nuiqsut  seal 
hunting. 

Anticipated  Impact  on  Habitat 

The  proposed  seismic  activity  is  not 
expected  to  cause  significant  and 
permanent  impacts  on  habitats  used  by 
marine  m£mimals,  or  to  the  food  sources 
they  utilize.  The  main  impact  associated 
with  the  proposed  activity  will  be 
temporarily  elevated  noise  levels. 

Prey  fish  often  react  to  sounds, 
especially  strong  and/or  intermittent 
sounds  of  low  frequency  (Chapman  and 
Hawkins,  1969;  Pearson  et  al,  1992; 
Skalski  et  al,  1992).  Fish  often  habituate 
to  repeated  strong  sounds  rather  rapidly, 
on  time  scales  of  minutes  to  an  hour. 
However,  the  habituation  does  not 
endure,  and  resumption  of  the 
disturbing  activity  may  again  elicit 


disturbance  responses  from  the  same 
fish.  Fish  near  the  airgun  arrays  are 
likely  to  dive  to  the  bottom  or  exhibit 
some  other  kind  of  behavioral  response 
(WestemGeco,  2001).  This  would  likely 
have  little  or  no  impact  on  seal  or 
beluga  whale  feeding  in  the  shallow 
areas  where  seismic  work  is  planned. 

Many  crustaceans  can  make  sounds 
and  some  Crustacea  and  other 
invertebrates  have  some  type  of  sound 
receptor.  However,  the  reactions  of 
zooplankton  and  benthic  animals,  the 
primary  prey  species  of  bowhead  and 
gray  whsdes,  to  sound  are  not  known. 
Zooplankton  may  react  to  the  shock 
wave  from  an  airgun  array  when  they 
occur  very  close  to  the  source.  However, 
little  or  no  mortality  is  expected.  A 
reaction  by  zooplaiikton  to  a  seismic 
impulse  would  only  be  relevant  to 
bowhead  whales  if  it  caused  a 
concentration  of  zooplankton  to  scatter. 
Pressure  changes  of  sufficient 
magnitude  to  cause  this  type  of  reaction 
would  probably  occur  only  very  close  to 
the  source.  Impacts  on  zooplankton 
behavior  are  predicted  to  b^  negligible 
and  this  would  translate  into  negligible 
impacts  on  feeding  bowhead  whales. 

Physical  contact  with  the  ocean 
bottom  by  cables  and  ancillary 
equipment  will  be  temporary  and  in  a 
very  small  fraction  of  the  potential 
survey  area.  The  use  of  OBCs  could 
result  in  some  short-term  disturbance  to 
sediments  and  benthic  organisms  in  the 
immediate  area  of  the  cable.  Recovery  of 
disturbed  soft-bottom  areas  will  occiu  in 
a  manner  similar  to  that  occurring  after 
natural  disturbances  by  ice  scour. 

The  2001  OBC  survey  area  may 
overlap  with  areas  identified  as 
"Boulder  Patch"  habitat.  If  such  overlap 
occurs,  WestemGeco  will  adhere  to  any 
applicable  requirements  identified  by 
the  responsible  govenunental  agencies. 

Mitigation 

For  the  2001  seismic  operations, 
WestemGeco  will  reduce  its  primary 


airgun  array  from  the  1,500  in'  used  in 
1998  to  1,210  in^.  This  reduction  in 
volimie  will  lower  the  source  levels  and 
result  in  lower  received  levels  at  each 
distance  compared  to  Western 
Geophysical's  1998  project.  The  smaller 
volimie  640  in-^  airgvm  array  consists  of 
sixteen  40  in^  airguns  in  four  4-gim 
clusters.  The  airguns  comprising  this 
small  volume  array  will  be  spread  out 
horizontally,  such  that  the  energy  from 
the  array,  like  that  from  the  1.21Q  in^ 
array,  will  be  directed  downward  as  far 
as  possible.  The  distances  within  which 
received  levels  (see  the  proposed  safety 
radii  below)  can  exceed  190  dB  and  180 
dB  re  1  micro-Pa  have  been  measured  at 
two  airgtm  depths  (2.3  and  5  m  or  7.5 
and  16.4  ft)  and  in  two  water  depths  (8 
and  23  m  or  26.2  and  75.5  ft)  (Greene 
and  McLennan,  2000),  and  are  reduced 
relative  to  those  around  the  1998  array. 
The  shallower  depth  at  which  the  640 
in'  array  will  operate  will  tend  to 
reduce  the  source  level  (and  hence  the 
190  and  180  dB  safety  radii)  even 
farther;  however,  as  a  precautionary 
approach,  the  190  and  180  dB  radii  for 
the  1,210  in^  airgun  operating  at  2.3  m 
(7.5  ft)  depth  will  be  assumed  to  apply 
to  the  640  in^  array  operating  at  1  m  (3.3 
ft)  gun  depth. 

Proposed  safety  radii  for  OBC  seismic 
operations  in  2001  are  based  on 
comprehensive  measurements  of  the 
sounds  recorded  in  the  water  near  the 
OBC  array  in  1999  and  analyzed  by 
Greene  and  McLennan  (2000). 

Vessel-based  observers  will  monitor 
marine  mammal  presence  in  the  vicinity 
of  the  seismic  arrays  throughout  the 
seismic  program.  To  avoid  the  potential 
for  injury,  WestemGeco  proposes  to 
immediately  shut  down  the  seismic 
source  if  seals  and/or  whales  are  sighted 
within  the  proposed  safety  radii.  The 
proposed  safety  radii  are  as  follows: 


SOURCE  (in3) 


SAFETY  RAOII(m/n) 


AIRGUN  DEPTH  (mm) 


1210 

1210 

1210 

1210 

640 

640 


2.3/7.5 
2.3r7.5 
5/16.4 
5/16.4 
1/3.3 
1/3.3 


DEPTH  (m/tt) 

190  dB 

180  dB 

(Seals) 

(Whales) 

<1G/<32.8 

100 

150 

>10/>32.8 

160 

550. 

<10/<32.8 

160 

350 

>10/>32.8 

260 

900 

<10/<32.8 

100 

150 

>10/>32.8 

160 

550 

In  addition,  WestemGeco  proposes  to 
ramp-up  the  1,210  in^  and  640  in^ 
seismic  sources  to  operating  levels  at  a 
rate  no  greater  than  6  dB  per  minute. 
Under  normal  operational  conditions 


(source  vessel  speed  at  least  4  knots),  a 
ramp-up  would  be  required  after  the 
array  has  been  inactive  for  a  period 
lasting  1  minute  or  longer.  If  the  towing 
speed  is  reduced  to  3  knots  or  less,  it  is 


proposed  that  a  ramp-up  would  be 
required  after  the  array  has  been 
inactive  for  a  period  lasting  2  minutes 
or  longer.  Ramp-up  will  begin  with  an 
air  volume  discharge  not  exceeding  80 
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in^  for  the  1,210  in^,  and  40  in^  for  the 
640  in'  array.  Additional  guns  will  be 
added  at  appropriate  intervals  so  as  to 
limit  the  rate  of  increase  in  source  level 
to  6  dB  per  minute. 

Monitoring 

As  part  of  its  application,    . 
WestemGeco  provided  a  monitoring 
plan  for  assessing  impacts  to  marine 
mammals  from  seismic  surveys  in  the 
Beaufort  Sea.  This  monitoring  plan  is 
described  in  WestemGeco  (2001)  and  in 
LGL,  Ltd.  and  Greeneridge  Sciences  Inc. 
(2001).  As  required  by  the  MMPA,  this 
monitoring  plan  will  be  subject  to  a 
peer-review  panel  of  technical  experts 
prior  to  formal  acceptance  by  NMFS. 

WestemGeco  plans  to  conduct  the 
following  monitoring: 

Vessel-based  Visual  Monitoring 

It  is  proposed  that  one  or  two  marine 
manunal  observers  aboard  the  seismic 
source  vessel  will  search  for  and 
observe  marine  mammals  whenever 
seismic  operations  are  in  progress  and 
for  at  least  30  minutes  before  the 
planned  start  of  seismic  transmissions. 
These  observers  will  scan  the  area 
immediately  around  the  vessels  with 
reticle  binoculars  during  the  daytime. 
Laser  rangefinding  binoculars  will  be 
available  to  assist  with  distance 
estimation.  If  operations  continue  after 
mid- August,  when  the  duration  of 
darkness  increases,  image  intensifiers 
and  additional  Ught  sources  will  be 
used  to  illuminate  the  safety  zone  (see 
application  for  more  detail). 

A  total  of  four  observers  (three  trained 
biologists  and  one  Inupiat  observer/ 
communicator)  will  be  based  aboard  the 
seismic  source  vessel  Arctic  Star.  They 
will  work  in  teams  of  two,  with 
individual  watches  limited  to  no  more 
than  4  consecutive  hoivs. 

A  total  of  two  observers  will  be  based 
aboard  the  seismic  source  vessel 
Peregrine.  Individual  watches  will  be 
limited  to  no  more  than  4  consecutive 
hours.  In  addition,  wheelhouse  staff 
abosird  the  Peregrine  will  assist  in 
maintaining  a  watch  for  marine 
mammals.  If  operations  continue  for 
substantially  more  than  12  hours  per 
day,  1  or  2  additional  observers  will  be 
required  on  a  rotating  basis. 

When  marine  mammals  are  detected 
within  or  about  to  enter  the  safety  zone 
designated  to  prevent  injury  to  the 
animals  (see  Mitigation),  the 
geophysical  crew  leader  will  be  notified 
and  the  airgun(s)  will  be  shut  down 
inunediately. 

Aerial  Surveys 

If  OBC  seismic  work  continues  after 
August  31,  2001,  aerial  smveys  by 


WestemGeco's  marine  manunal 
contractor,  LGL  Ltd.,  would  occur  from 
the  date  on  which  OBC  seismic 
operations  commence  until  1  day  after 
the  OBC  seismic  operations  end.  If  OBC 
seismic  work  is  suspended  during  the 
bowhead  subsistence  hunting  season, 
but  resumes  later  in  the  autunm,  aerial 
surveys  will  commence  (or  resume) 
when  OBC  seismic  work  resumes. 
WestemGeco  proposes  to  continue 
aerial  surveys  imtil  1  day  after  OBC 
seismic  work  ends. 

The  primary  objective  of  the  aerial 
surveys  will  be  to  document  the 
occurrence,  distribution,  and 
movements  of  bowhead  whales,  and 
(secondarily)  beluga  and  gray  whales  in 
and  near  the  area  where  they  might  be 
affected  by  the  seismic  pubes.  These 
observations  will  be  used  to  estimate  the 
level  of  harassment  takes  and  to  assess 
the  possibility  that  seismic  operations 
affect  the  accessibility  of  bowhead 
whales  for  subsistence  himting. 
Pinnipeds  will  be  recorded  when  seen, 
although  survey  altitude  will  be  too 
high  for  systematic  surveys  of  seals. 
Sonobuoys  will  be  dropped  to 
document  seismic  and  ambient  noise  at 
offshore  locations,  including  locations 
near  whales. 

WestemGeco  proposes  to  fly  at  300  m 
(1,000  ft)  in  areas  where  no  whaling  is 
underway,  but  it  may  reduce  that 
altitude  to  no  less  than  275  m  (900  ft) 
under  low  cloud  conditions.  In 
addition,  and  subject  to  the  terms  of  the 
2001  CAA  with  subsistence 
communities,  surveys  may  be  flown  at 
457  m  (1500  fl)  altitude  over  areas 
where  whaling  is  occurring  on  that  date 
and  should  avoid  direct  overflights  of 
whaleboats  and  Cross  Island,  where 
whalers  from  Nuiqsut  are  based  during 
their  autiunn  whale  himt. 

The  daily  aerial  surveys  are  proposed 
to  cover  a  grid  of  18  north-south  lines 
spaced  8  km  (5  mi)  apart  and  extending 
seaward  to  about  the  100  m  (328  ft) 
depth  contour  (typically  about  65  km 
(40.4  mi)  offshore).  This  grid  will  extend 
from  about  65  km  (40.3  mi)  east  to  65 
km  (40.3  mi)  west  of  the  area  in  which 
seismic  operations  are  imderway  on  that 
date.  This  survey  design  will  provide 
extended  coverage  to  determine  the 
eastward  and  westward  extent  of  the 
offshore  displacement  of  whales  by 
seismic  operations.  In  2001 ,  no 
"intensive"  grid  surveys  are  plaimed  to 
be  conducted  because  very  few  whales 
occur  within  20  km  (12.4  mi)  of  the 
seismic  operation. 

Detailed  information  on  the  aerial 
survey  program  can  be  found  in 
WestemGeco(2001)  and  in  LGL  Ltd.  and 
Greeneridge  Sciences  Inc.  (2001),  which 


are  incorporated  in  this  document  by 
citation. 

Acoustical  Measurements 

The  acoustic  measurement  program 
proposed  for  2001  is  designed  to 
provide,  in  conjimction  with  existing 
results  from  previous  years  (see  LGL 
and  Greeneridge  Sciences  Inc.,  1997, 
1998, 1999),  the  specific  acoustic  data 
needed  to  document  the  seismic  soimds 
to  which  marine  mammals  will  be 
exposed  in  2001.  Proposed  emphasis  is 
on  situations  and  locations  not  studied 
in  detail  during  previous  operations. 

WestemGeco  has  two  basic  objectives 
for  collecting  acoustic  measiu«ments, 
one  physical  and  one  biological.  The 
physical  acoustics  objective  is  to 
determine  the  characteristics  of  airgim 
array  piUses  as  received  in  the  bowhead 
migration  corridor  at  varying  distances 
offshore  and  to  the  east  of  the  area  of 
seismic  exploration  in  2001  and  in 
1996-98  plus  2001  combined.  Pulse 
characteristics  to  be  determined  are 
received  levels  and  pulse  diu-ations 
versus  range  offshore  and  to  the  east, 
spectral  properties,  and  signal-to- 
ambient  ratios.  These  measurements 
wall  only  be  made  if  seismic  operations 
continue  into  September/October.  The 
biological  objective  is  to  determine 
whether  there  are  differences  in  the 
pattern  of  bowhead  call  detection  rates 
near,  offshore  of,  and  east  of  the  seismic 
exploration  area  at  times  with  and 
without  active  seismic  operations  based 
on  2001  data  and  combined  1996-98  and 
2001  data,  ff  there  are  differences,  then 
WestemGeco  proposes  to  use  the 
combined  acoustic  and  aerial  survey 
data  to  evaluate  whether  the  noise- 
related  differences  in  call  detection  rate 
are  attributable  to  differences  in  calling 
behavior,  whale  distribution,  or  a 
combination  of  the  two. 

In  2001 ,  the  acoustic  measurement 
program  is  plaiuied  to  include  (1) 
deployment  in  late  August/September  of 
autonomous  seafloor  acoustic  recorders 
(ASARs)  to  provide  continuous  acoustic 
data  for  extended  periods,  and  (2)  use  of 
air-dropped  sonobuoys  in  September/ 
October.  WestemGeco  proposes  to  use 
these  methods  only  if  OBC  surveys 
occur  in  September/October. 

(1)  The  ASARs  would  be  placed  on 
the  sea  bottom  at  three  locations  in  late 
August  or  September  if  OBC  seismic 
work  extends  into  the  September/ 
October  2001  period.  This  method 
provides  a  large  number  of 
measurements  of  received 
characteristics  of  seismic  pulses  in  the 
whale  migration  corridor  well  offshore 
and  east  of  the  area  of  OBC  seismic 
exploration.  ASARs  would  also  provide 
continuous  data  on  whale  calling 
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patterns  at  times  with  and  times  without 
airgun  operations.  These  recorders 
would  also  collect  data  on  ambient 
noise  levels. 

(2)  Sonobuoys  would  be  dropped  and 
monitored  from  survey  aircraft  during 
September/October  (if  the  seismic 
operations  are  continuing  at  that  time) 
at  an  average  rate  of  about  two 
sonobuoys  per  day  of  aerial  surveys  on 
days  when  bowhead  whales  are  seen. 
This  method  provides  data  on  received 
levels  and  other  characteristics  of 
seismic  pulses  received  in  the  bowhead 
whale  migration  corridor,  including 
some  of  the  specific  locations  where 
bowhead  whales  are  observed. 
Sonobuoys  would  also  provide  the 
ambient  noise  data  needed  to  estimate 
signal-to-noise  ratios  for  seismic  pulses 
received  by  whales. 

For  a  more  detailed  description  of 
planned  monitoring  activities,  please 
refer  to  the  application  and  the 
Technical  Monitoring  Plan 
(WestemGeco,  2001;  LGL  Ltd.  and 
Greeneridge  Sciences  Inc.,  2001). 

Reporting 

WestemGeco  will  provide  an  initial 
report  on  2001  activities  to  NMFS 
within  90  days  after  the  end  of  the 
seismic  program.  This  report  will 
summarize  dates  and  locations  of 
seismic  operations,  marine  mammal 
sightings  (dates,  times,  locations, 
behaviors,  associated  seismic  siuvey 
activities),  estimates  of  the  amount  and 
nature  of  all  takes  by  harassment  or  in 
other  ways,  and  any  apparent  effects  on 
accessibility  of  marine  mammals  to 
subsistence  users. 

A  final  technical  report  will  be 
provided  by  WestemGeco  no  later  than 
April  30,  2002.  The  final  technical 
report  will  contain  a  description  of  the 
methods,  results,  and  interpretation  of 
all  monitoring  tasks. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act  (ESA),  NMFS  completed  an 
informal  consultation  on  the  issuance  of 
an  IHA  for  similar  activities  on  July  26, 
1999.  ff  an  authorization  to  incidentally 
harass  listed  marine  mammals  is  issued 
under  the  MMPA  for  this  activity, 
NMFS  will  issue  an  Incidental  Take 
Statement  imder  section  7  of  the  ESA. 

National  Environmental  Policy  Act 
(NEPA) 

In  1999,  NMFS  conducted  an 
environmental  assessment  (EA)  on  the 
impacts  of  conducting  seismic  surveys 
during  the  open  water  season  in  the  U.S. 
Beaufort  Sea.  In  that  analysis  NMFS 
determined  that  neither  the 
authorization  for  the  harassment  of 


small  numbers  of  several  species  of 
marine  mammals  incidental  to 
conducting  seismic  surveys  nor  the 
alternatives  to  that  action  would 
significantly  affect  the  quality  of  the 
hiunan  environment.  Since  this 
proposed  action  by  WestemGeco,  LLC 
does  not  differ  from  actions  previously 
analyzed  by  NMFS  under  the  1999  EA, 
this  action  is  categorically  excluded 
from  further  NEPA  review  (NOAA  NAO 
216-6).  A  copy  of  the  1999  EA  is 
available  upon  request  (see  ADDRESSES). 

Preliminary  Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of  conducting 
seismic  surveys  in  the  Alaskan  Beaufort 
Sea  will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  cetaceans  and  possibly  by 
pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  to  avoid  the  resultant  noise,  this 
behavioral  change  is  expected  to  have  a 
negUgible  impact  on  the  animals. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  annual  variability  in  distribution 
and  abundance  of  marine  manunals 
within  the  area  of  seismic  operations, 
due  to  the  distribution  and  abundance 
of  marine  mammals  during  the 
projected  period  of  activity  and  the 
location  of  the  proposed  seismic  activity 
in  waters  generally  too  shallow  and 
distant  from  the  edge  of  the  pack  ice  for 
most  marine  mammals  of  concern,  the 
niunber  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injiuy  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  will  be  minimized  through 
the  incorporation  of  the  mitigation 
measures  mentioned  in  this  dociunent. 
No  rookeries,  mating  grounds,  year- 
roimd  areas  of  concentrated  feeding,  or 
other  areas  of  special  significance  for 
marine  mammals  occiu  within  or  near 
the  plaimed  area  of  operations  during 
the  season  of  operations. 

Because  bowhead  whales  are  east  of 
the  seismic  area  in  the  Canadian 
Beaufort  Sea  imtil  late  August/early 
September,  seismic  activities  are  not 
expected  to  impact  subsistence  hunting 
of  bowhead  whales  prior  to  that  date. 
After  August  31,  2001,  until  1  day  after 
the  OBC  seismic  operations  end,  aerial 
survey  flights  for  bowhead  whale 
assessments  are  proposed  to  be 
undertaken  by  WestemGeco.  If  OBC 
seismic  work  is  suspended  during  the 
bowhead  subsistence  hunting  season, 
but  resumes  later  in  the  autumn,  aerial 
surveys  will  commence  (or  resume) 
when  OBC  seismic  work  resumes.  The 
proposed  duration  for  aerial  siuveys 


will  be  a  reduction  from  previous  years. 
WestemGeco  believes  this  reduction  is 
appropriate  because  some  of  the  main 
questions  about  disturbance  to  bowhead 
whales  from  a  nearshore  seismic 
operation  were  answered  by  the  1996- 
1998  monitoring  projects.  In  addition, 
the  MMS  expects  to  conduct  its  broad- 
scale  aerial  survey  work  frttm 
approximately  August  31  until  the  end 
of  the  bowhead  migration  in  October. 
WestemGeco  believes  that  this 
combined  aerial  survey  data  will 
provide  sufficient  information  to 
estimate  the  numbers  of  bowhead 
whales  taken  by  harassment. 

Appropriate  mitigation  measures  to 
avoid  an  unmitigable  adverse  impact  on 
the  availability  of  bowhead  whales  for 
subsistence  needs  will  be  the  subject  of 
consultation  between  WestemGeco  and 
subsistence  users. 

Open-water  seismic  exploration  in  the 
Alaskan  Beaufort  Sea  does  have  some 
potential  to  influence  seal  hunting 
activities  by  residents  of  Nuiqsut. 
However,  because  the  main  siunmer 
sealing  by  the  village  of  Nuiqsut  is 
conducted  off  the  Colville  Delta,  west  of 
the  proposed  survey  area,  and  the  zone 
of  influence  by  seismic  soiut:es  on  seals 
is  expected  to  be  fairly  small  (less  than 
a  few  hundred  meters),  NMFS  beUeves 
that  WestemGeco's  OBC  seismic  survey 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  seals  for 
subsistence  uses. 

Proposed  Authorization 

Provided  the  previously  mentioned 
mitigation,  monitoring,  and  reporting 
requirements  are  incorporated,  NMFS 
proposes  to  issue  an  IHA  to 
WestemGeco  for  an  OBC  seismic  survey 
during  the  2001  Alaskan  Beaufort  Sea 
open  water  season.  NMFS  has 
preliminarily  determined  that  the 
proposed  seismic  activity  would  result 
in  the  harassment  of  only  small 
numbers  of  bowhead  whales,  beluga 
whales,  ringed  seals,  bearded  seals,  and 
possibly  spotted  seals  and -gray  whales; 
would  have  no  more  than  a  negligible 
impact  on  these  marine  mammal  stocks; 
and  would  not  have  an  uiunitigable 
adverse  impact  on  the  availabiUty  of 
marine  manunal  stocks  for  subsistence 
uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  and  information, 
concerning  this  request  (see  ADDRESSES). 
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Dated:  June  7,  2001. 
Wanda  L.  Cain, 

Acting  Deputy  Director.  Office  of  Protected 

Resources. 

(FR  Doc.  01-15060  Filed  6-13-01:  8:45  am] 

BMJJNG  CODE  3S10-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Dodwt  No.  01-COOOe] 

FIshar-PliM,  Inc.,  a  Coq>oration 
PTX>vlsional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  It  is  the  policy  of  the 
Commission  to  pubhsh  settlements 
which  it  provisionally  accepts  imder  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Pubhshed 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Fisher- 
Price,  Inc.,  a  corporation  containing  a 
civil  penalty  of  $1,100,000. 
DATES:  Any  interested  person  may  ask 
the  Conunission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  June  29, 
2001. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  01-C0008,  Office  of  the 
Secretcuy,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roald  G.  Yelenik.  Trial  Attorney,  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626.  1351. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  June  7.  2001. 
Todd  A.  Stevenson, 

Acting  Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement,  made 
by  and  between  the  staff  ("the  staff')  of 
the  U.S.  Consumer  Product  Safety 
Commission  (the  "Commission")  and 
Fisher-Price,  Inc.  ("Fisher-Price"  or 
"Respondent"),  a  corporation,  in 
accordance  with  16  CFR  1118.20  of  the 
Commission's  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act  ("CPSA"),  is  a  settlement  of 
the  staff  allegations  set  forth  below. 


The  Parties 

2.  The  Commission  is  an  independent 
federal  regulatory  agency  responsible  for 
the  enforcement  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2051- 
2084. 

3.  Respondent  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  its  principal 
corporate  offices  located  in  East  Aurora, 
N.Y.  Fisher-Price  designs  and 
distributes  toys  and  juvenile  products. 
In  May  1994.  the  parent  corporation  of 
Fisher-Price  acquired  Kransco,  the 
manufactiu^r  of  "Power  Wheels"  ride- 
on  cars  and  trucks.  Subsequently, 
Fisher-Price  designed,  marketed  and 
distributed  "Power  Wheels"  ride  on  cars 
and  trucks. 

Staff  Allegations 

4.  Between  1994  and  October  1998, 
Fisher-Price  distributed  nationwide,  and 
prior  to  that  time,  Kransco 
manufactured  and  sold  nationwide,  a 
total  of  approximately  10  million 
battery-powered  Super  6  and  12-volt 
"Power  Wheels"  ride-on  toy  cars  and 
trucks  (the  "vehicle(s)")  in  nearly  100 
different  models.  These  vehicles  are 
intended  for  children  two  to  seven  years 
old. 

5.  The  vehicles  are  "consumer 
product(s)"  and  Respondent  is  a 
"distributor"  of  "consumer  product{s)," 
which  were  "distributed  in  commerce" 
as  those  terms  are  defined  in  sections 
3(a)(1).  (5),  (11)  and  (12)  of  the  CPSA, 
15  U.S.C.  2052(a)(1),  (5),  (11)  and  (12). 

6.  The  vehicles  are  defective  because 
their  electrical  components  can 
overheat,  melt,  short  circuit,  or 
otherwise  fail  and  thereby  cause  fires.  If 
this  should  occur,  children  and  other 
consumers  could  suffer  serious  injuries 
or  death.  Additionally,  wiring  problems 
can  prevent  the  vehicles  from  stopping, 
thereby  creating  the  potential  for 
collisions  that  could  cause  serious 
injury  or  death. 

7.  Between  early  1995  and  July  1998, 
Respondent  received  reports  of  more 
than  116  fires  involving  the  vehicles 
and  reports  of  more  than  1.800  incidents 
of  the  vehicles'  electrical  components 
overheating,  short-circuiting,  melting  or 
failing.  This  resulted  in  at  least  nine 
minor  bum  injuries  to  children,  and  up 
to  $300,000  in  property  damage  to  22 
houses  and  garages.  Moreover,  Fisher- 
Price  was  aware  of  at  least  71  incidents 
involving  the  products'  failure  to  stop, 
resulting  in  six  minor  injuries  when  the 
vehicles  hit  a  car,  truck,  pole,  window 
or  fence. 

8.  Despite  being  aware  of  the 
information  set  forth  in  paragraphs  6 
and  7  above,  Fisher-Price  did  not 


provide  a  written  report  to  the 
Commission  until  March  1997,  when  it 
partially  responded  to  the  Commission 
staff's  February  1997  request  for  a  Full 
Report.  However,  Respondent  did  not 
fully  comply  with  the  staffs 
investigational  requests  until  July  1998. 

9.  Although  Respondent  had  obtained 
sufficient  iiiformation  to  reasonably 
support  the  conclusion  that  these 
vehicles  contained  defects  which  could 
create  a  substantial  product  hazard,  or 
created  an  unreasonable  risk  of  serious 
injury  or  death,  it  failed  to  report  such 
inJPonnation  to  the  Commission  as 
required  by  section  15(b)  of  the  CPSA. 
By  failing  to  report,  Fisher-Price 
violated  section  19(a)(4)  of  the  CPSA,  15 
U.S.C.  20681^.,.  . 

10.  R^stffmident  cotnmitted  this  failure 
to  rep/$rt  to  the  Commission 
"knowingly",  as  the  term  "knowingly" 
is  defined  in  section  20(d)  of  the  CPSA, 
15  U.S.C.  2069(d).  and  Respondent  is 
subject  to  civil  penalties  under  section 
20  of  the  CPSA. 

Response  of  Fisher-Price 

11.  Respondent  denies  that  the 
vehicles  contain  defects  which  could 
create  a  substantial  product  hazard 
pursuant  to  section  15(a)  of  the  CPSA, 
15  U.S.C.  2064(a). 

12.  Respondent  denies  that  it  violated 
the  reporting  requirements  of  section 
15(b)  of  the  CPSA,  15  U.S.C.  2064(b). 

13.  Respondent  denies  that  the 
information  available  to  it  reasonably 
supported  the  conclusion  that  the 
vehicles  contained  a  defect  which  could 
create  a  substanticd  product  hazard  or 
created  an  imreasonable  risk  of  serious 
injury  or  death,  and,  therefore,  no  report 
was  required  imder  section  15(b)  of  die 
CPSA,  15  U.S.C.  2064(b). 

14.  Notwithstanding  its  denial  that 
the  vehicles  contain  a  defect  which 
could  create  a  substantial  product 
hazard,  and  notwithstcuiding  its  denial 
that  the  vehicles  create  an  unreasonable 
risk  of  serious  injury  or  death. 
Respondent,  nevertheless,  cooperated 
with  the  staff  in  recalling  the  products. 

15.  Respondent  agrees  to  this 
Settlement  Agreement  and  Order  solely 
to  avoid  incurring  additional  legal  costs 
and  it  does  not  constitute  nor  is  it 
evidence  of  an  admission  of  any  fault, 
any  liability,  any  violation  of  any  law, 
or  any  wrongdoing  by  Respondent. 

16.  Respondent  enters  into  this 
Agreement  solely  to  settle  the 
allegations  of  the  staff  that  a  civil 
penalty  is  appropriate. 

Agreement  of  the  Parties 

17.  The  Commission  has  jurisdiction 
over  this  matter  and  over  Fisher-Price 
under  the  CPSA,  15  U.S.C.  2051-2084. 
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18.  Respondent  agrees  to  pay  to  the 
order  of  the  U.S.  Treasury  a  civil 
penalty  in  the  amoimt  of  one  million, 
one  hundred  thousand  dollars 
($1,100,000),  in  settlement  of  this 
matter.  The  first  payment  in  the  amount 
of  $366,666.66  shall  be  made  within 
twenty  (20)  calendar  days  of  receiving 
service  of  the  final  Settlement 
Agreement  and  Order.  The  second 
payment  in  the  amount  of  $366,666.67 
shall  be  made  within  six  months  of  the 
date  the  first  payment  is  due.  A  final 
payment  in  the  amount  of  $366,666.68 
shall  be  made  within  one  calendar  year 
of  the  date  the  first  payment  is  due.  If 
Fisher-Price  fails  to  make  a  payment  on 
schedule,  the  unpaid  balance  of  the 
entire  civil  penalty  shall  be  due  and 
payable,  and  interest  on  the  outstanding 
balance  shall  accrue  and  be  paid  at  the 
federal  legal  rate  of  interest  under  the 
provisions  of  28  U.S.C.  1961  (a)  and  (b) 
fi'om  the  date  payment  was  due. 

19.  This  Settlement  Agreement  and 
Order  is  entered  into  for  settlement 
purposes  only  and  does  not  constitute 
findings  by  the  Conunission  or  an 
admission  of  any  fault,  any  liability,  any 
violation  of  any  law,  or  any  wrongdoing 
by  Respondent. 

20.  Fisher-Price  knowingly, 
voluntarily  and  completely  waives  any 
rights  it  may  have  in  the  above 
captioned  case  (i)  to  the  issuance  of  a 
Complaint  in  this  matter;  (ii)  to  an 
administrative  or  judicial  hearing  with 
respect  to  the  staff's  allegations  cited 
herein;  (iii)  to  judicial  review  or  other 
challenge  or  contest  of  the  validity  of 
the  Settlement  Agreemient  or  the 
Commission's  Order;  (iv)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  Section  15(b)  of 
the  CPSA.  has  occurred;  (v)  to  a 
statement  of  findings  of  fact  and 
conclusions  of  law  with  regard  to  the 
staffs  allegations;  and  (vi)  to  any  claims 
under  the  Equal  Access  to  Justice  Act. 

21.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  the  Commission  shall 
place  this  Settlement  Agreement  and 
Order  on  the  public  record  and  shall 
publish  it  in  the  Federal  Register  in 
accordance  with  the  procedure  set  forth 
in  16  CFR  1118.20(e).  ff  the  Commission 
does  not  receive  any  written  requests 
not  to  accept  the  Settlement  Agreement 
and  Order  within  15  days,  the 
Settlement  Agreement  and  Order  shall 
be  deemed  finally  accepted  on  the  16th 
day  after  the  date  it  is  published  in  the 
Federal  Register,  in  accordance  with  16 
CFR  1118.20(f). 

22.  This  Settlement  Agreement  and 
Order  becomes  effective  after  its  final 
acceptance  by  the  Commission  and 
service  upon  Respondent. 


23.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

24.  Respondent  agrees  to  the  entry  of 
the  attached  Order,  which  is 
incorporated  herein  by  reference,  and 
agrees  to  be  boimd  by  its  terms. 

25.  This  Settlement  Agreement  and 
Order  is  being  upon  Fisher-Price,  its 
parent,  its  parent's  subsidiaries  and 
each  of  their  successors  or  assigns  with 
respect  to  Power  Wheels. 

26.  This  Settlement  Agreement  and 
Order  releases  Fisher-Price,  its  parent 
and  its  parent's  subsidiaries  and  each  of 
their  successors  and  assigns,  from  any 
liability  to  the  Commission  imder 
section  20  of  the  CPSA  for  a  civil 
penalty  arising  from  the  allegations  in 
paragraphs  4  through  10. 

27.  Nothing  in  this  Settlement 
Agreement  and  Order  shall  be  construed 
to  preclude  the  Commission  from 
pursuing  corrective  action  or  other  relief 
not  described  above. 

28.  If,  after  the  effective  date  hereof, 
any  provision  of  this  Settlement 
Agreement  and  Order  is  held  to  be 
illegal,  invalid,  or  unenforceable  under 
present  or  future  laws  effective  during 
the  terms  of  the  Settlement  Agreement 
and  Order,  such  provision  shall  be  fully 
severable.  The  rest  of  the  Settlement 
agreement  and  Order  shall  remain  in 
full  effect,  unless  the  Commission  and 
Fisher-Price  determine  that  severing  the 
provision  materially  impacts  the 
purpose  of  the  Settlement  Agreement 
and  Order. 

29.  This  Settlement  Agreement  and 
Order  shall  not  be  waived,  changed, 
amended,  modified,  or  otherwise 
altered,  except  in  writing  executed  by 
the  party  against  whom  such 
amendmeiit,  modification,  alteration,  or 
waiver  is  sought -to  be  enforced,  and 
approved  by  the  Commission. 

30.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order. 
Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Settlement  Agreement 
and  Order  may  not  be  used  to  vary  or 

to  contradict  its  terms. 

Dated:  May  29,  2001. 

Fisher-Price,  Inc. 

Neil  Friedman, 

President  &  Chief  Executive  Officer. 

The  Consumer  Product  Safety  Commission 

Alan  H.  Schoem, 

Assistant  Executive  Director,  Office  of 

Compliance. 

Eric  L.  Stone, 

Legal  Division,  Office  of  Compliance. 

Dated:  May  30.  3001. 

Ronald  G.  Yeienk, 


Trial  Attorney,  Legal  Division,  Office  of 
Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent  Fisher- 
Price.  Inc.,  a  corporation,  and  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  over  Fisher-Price,  Inc.,  and 
it  appearing  the  Settlement  Agreement 
is  in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be.  and  hereby  is,  accepted, 
and  it  is 

Further  Ordered,  that  Fisher-Price. 
Inc.  shall  pay  to  the  order  of  the  U.S.    ^ 
Treasiuy  a  civil  penalty  in  the  amount 
of  one  million,  one  hundred  thousand 
dollars  ($1,100,000),  payable  as  follows: 
$366,666.66  within  twenty  (20)  calendar 
days  after  service  of  this  Final  Order 
upon  Fisher-Price.  Inc.;  $366.66.67 
within  six  months  of  the  date  the  first 
payment  is  due;  and  $366,666.68  within 
one  calendar  year  of  the  date  the  first 
payment  is  due. 

Upon  failing  to  make  a  payment  on 
schedule,  the  unpaid  balance  of  the 
entire  civil  penalty  shall  be  due  and 
payable,  and  interest  on  the  outstanding 
balance  shall  accrue  and  be  paid  at  the 
federal  legal  rate  of  interest  under  the 
provisions  of  28  U.S.C.  1961  (a)  and  (b) 
from  the  date  payment  was  due. 

Provisionally  accepted  and  Provisional  Order 
issued  on  the  7th  day  of  )une,  2001. 

By  Order  of  the  Commission. 
Todd  A.  Stevenson, 
Consumer  Product  Safety  Commission. 

[FR  Doc.  01-14927  Filed  6-13-01;  8:45  am] 

BILUNG  COOE  63S»-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary  ^ 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form,  and  OMB  Number: 
Military  Critical  Technical  Data 
Agreement;  DD  Form  2345;  OMB 
Number  0704-0207. 

Type  of  Request:  Extension. 

Number  of  Respondents:  6,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  6,000. 

Average  Burden  per  Response:  20 
Minutes. 


32330 


Federal  Register /Vol.  66.  No.  115 /Thursday.  June  14,  2001 /Notices 


Annual  Burden  Hours:  2,000. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  as  a 
basis  for  certifying  individuals  or 
businesses  to  have  access  to  DoD  export- 
controlled  military  critical  technical 
data  subject  to  the  provisions  of  32  CFR 
250.  Individuals  and  enterprises  that 
need  access  to  unclassified  DoD- 
controUed  militarily  critical  technical 
data  must  certify  on  DD  Form  2345  that 
data  will  be  used  only  in  ways  that  will 
inhibit  unauthorized  access  and 
maintain  the  projection  afforded  by  U.S. 
export  control  laws.  Use  of  the  form 
permits  U.S.  and  Canada  defense 
contractors  to  certify  their  eligibility  to 
obtain  certain  unclassified  technical 
data  with  military  and  space 
applications.  Nonavailability  of  this 
information  prevents  defense 
contractors  from  accessing  certain 
restricted  databases  and  obstructs 
conference  attendance  where  restricted 
data  will  be  discussed. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 


OMB  Desk  Officer:  Mr.  David  M. 
Pritzker. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Pritzker  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  5,  2001. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  01-14944  Filed  6-13-01;  8:45  am] 

BILLING  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 
[Transmittal  No.  01-10] 

36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  01-10  with 
attached  transmittal  and  policy 
justification. 

Dated:  June  5,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  OC  20301  2800 


24  May  2001 


In  reply  refer  to: 
I-01/00432S 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 


Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Anns  Export 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  01-10  and  under  separate 
cover,  the  classified  documents  thereto.  This  TransmitUI  concerns  the  Department  of  the 
Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  France  for  defense 
articles  and  service  estimated  to  cost  $190  million.  Soon  after  this  letter  is  delivered  to 
your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this 
Transmittal. 

RqMrting  of  Offset  Agreements  in  accordance  with  Section  36(bKl)(C)  of  the  Arms 
Export  Control  Act  ( AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  AdministraUon  Act  of  1979  (50  U.S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  are  described  in  the 
enclosed  confidential  attachment 


Sincerely, 


u    \wr*f»T"PT»e    lo       ^  / 


Same  Itr  to: 


TOME  H.  WALTERS,  JR. 
LIEUTENANT  GENERAL,  USAF 
DIRECrOR 
House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 


Attachments 


Separate  Cover: 
ClassiTied  Annex 
Offset  certificate 
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Transmittal  No.  01-10 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser;  France 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$  190  million 
$  190  million 


Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  The  manufacture  and  integration  of  US AF/NATO 
Radar  System  Improvement  Program  (RSIP)  modification  kits  for  installation  in 
the  French  E-3F  AWACS  aircraft  fleet;  program  will  include  four  RSIP 
modification  kits,  modification  kit  installation,  system  integration  and 
ground/flight  testing  of  the  RSIP  hardware,  an  RSIP  modification  kit  for 
installation  in  a  ground  based  support  facility,  system  software  development  and 
installation,  spare  and  repair  parts,  publications  and  technical  documentation, 
support  equipment,  personnel  training  and  training  equipment,  U.S.  Government 
and  contractor  engineering  and  technical  services  and  other  related  program 
elements  to  ensure  desired  radar  system  performance. 

Militarv  Department:  Air  Force  (QAB) 

Prior  Related  Cases,  if  anv:  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  under  separate  cover 


(viii)       Date  Report  Delivered  to  Congress:  24  May  2001 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  lUSTIFICATION 
France  •  E'3F  Radar  System  Improvement  Program 

The  Government  ot  France  has  requested  a  possible  sale  of  the  manufacture  and  integration 
of  USAF/NATO  Radar  System  Improvement  Program  (RSIP)  modification  kits  for 
installatton  in  the  French  E-3F  AWACS  aircraft  fleet;  program  will  include  four  RSIP 
nHxlification  kits,  modification  kit  installation,  system  integration  and  ground/fiight  testing  of 
the  RSIP  hardware,  an  RSIP  modification  kit  for  installation  in  a  ground  based  support 
facility,  system  software  development  and  installation,  spare  and  repair  parts,  publicatkms 
and  technical  documentation,  support  equipment,  personnel  training  and  training  equipment, 
VS.  Government  and  contractor  engineering  and  technical  services  and  other  related 
program  elements  to  ensure  desired  radar  system  performance.  The  estimated  cost  is  $190 
million. . 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  France  while  enhancing  weapon 
system  standardization  and  interoperability  with  U.S.  forces. 

France  will  use  this  radar  modification  program  to  enhance  the  capability  of  its  E-3F  AWACS 
aircraft  by  providing  increased  air  defense  and  command  and  control  through  significant 
improvements  in  radar  sensitivity  and  Electronic  Counter-Counter  Measures  performance, 
radar  perfomuince  monitoring  and  control,  and  reliability/maintainability.  France  will  have 
no  difficulty  absorbing  the  radar  changes  to  its  AWACS  aircraft  program. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be  Boeing  Defense  and  Space  Group  in  Seattle,  Washington 
and  Northrop-Grumman  in  Baltimore,  Maryland.  One  or  more  proposed  offset  agreements 
may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  15  contractor 
representatives  for  two  years  to  France. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


IFR  Doc.  01-14981  Filed  6-13-01;  8:45  am) 

BILLING  CODE  S001-0S-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  01-11] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  01-11  with 
attached  transmittal  and  policy 
justification. 

^  Dated:  June  5,  2001. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


\ 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  OC  20301-2800 


24  May  2001 


In  re|riy  fefer  to: 
14)1/004326 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  4^  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  01-11,  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Australia  for  defense  articles  and  services  estimated  to  cost  $64  million.  Soon  after  this 

letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerelv, 

TOMER  WALTERS, JR. 

LIEL^^ENA^^•  GENERAL,  USAF 

DIRECTOR 

Same  Itr  to:    House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


Attachments 
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POLICY  JUSTffTCATION 


Australia  -  Joint  Tactical  Infonnation  Distribution  Svstems  Class  2H  Airborne  Terminals     - 

The  Government  of  Australia  has  requested  a  possible  sale  for  16  Joint  Tactical  Infonnation 
Distribution  Systems  (JTIDS)  Class  2H  Airborne  Terminals,  personnel  training  and  training 
equipment,  support  of  electronic  support  measures,  broadcast  intelligence,  electronic  counter 
measures,  tactical  data  link  testing,  software  development/integration,  support  and  test 
equipment,  communications  software  and  software  support,  publications  and  technical  data, 
spare  and  repair  parts,  VS.  Government  and  contractor  technical  and  logistics  assistance  and 
other  related  elements  of  logistics  and  program  support  The  estimated  cost  is  $64  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
Stotes  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stobility  and  economic  progre^  in  the  Asia  Pacific 
region. 

This  notification  is  transmitted  in  coi^unction  with  a  36(c)  notification  of  a  commercial  sale 
for  737  Airborne  Early  Warning  and  Control  (AEW&C)  aircraft  and  radar.  The  JTIDS  wiU 
be  installed  on  the  proposed  commercial  aircraft,  software  integration  lab,  and  the  remaining 
will  be  used  for  replacement  The  AEW&C  capability  will  enhance  surveillance, 
reconnaissance,  air  defense  and  theater  stability. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  hi 
the  region. 

The  principal  contractors  will  be  Boeing  Company  in  Seattle,  Washington  and  the  Northrop- 
Grumman  Company  in  Baltimore,  Maryland.  There  are  no  offset  agreements  proposed  in 
connection  with  this  potential  sale. 

There  will  be  four  U.S.  Government  representatives  for  one-week  intervals  twice  annually  to 
participate  in  program  management  and  technical  reviews. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  01-14982  Filed  6^13-01;  8:45  am] 

BILLING  COOE  SOOI-Oe-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
action:  Notice. 

summary:  Working  Group  A  (Microwave 
Devices)  of  the  DOD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  June  28,  2001. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 


Highway,  Suite  500,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATKM  CONTACT: 

David  Cox,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  ara  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and  ^ 
development  programs  which  the 


Military  Departments  propose  to  initiate 
with  industry,  imiversities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  ill  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5. 
U.S.C.  App.  10(d)(1994),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
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Fune5.  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  01-14979  Filed  &-13-01;  8:45  am] 

BNXMG  CODE  5001-(»-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  ttie  DOD  Advisory  Group  on 
Eiectron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 

action:  Notice. 

summary:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900,  Tuesday.  June  26. 2001. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App  10(d)(1994)),  it  has  been 
detemined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)(1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 


Dated:  June  5,  2001. 

Patricia  L.  Toppings, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  01-14980  Filed  6-13-01;  8:45  am] 

8H.UNG  CODE  SOOI-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Final  Environmental  Assessment  (EA) 
and  Finding  of  No  Significant  Impact 
(FNSI)  for  BRAC  95  Disposal  and 
Reuse  of  Recreation  Center  #2, 
Fayetteville,  NC 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990.  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  closure  of  Recreation  Center  #2. 

The  Final  EA  evaluates  the 
environmental  impacts  of  the  disposal 
and  subsequent  reuse  of  the  4.35-acre 
installation.  Alternatives  examined  in 
this  EA  include  no  action, 
unenciunbered  disposal  of  the  property 
and  encumbered  disposal  of  the 
property.  Enciunbered  disposal  refers  to 
transfer  or  conveyance  of  property 
having  restrictions  on  subsequent  use  as 
a  result  of  any  Army-imposed  or  legal 
restraint.  Under  the  no  action 
alternative,  the  Army  would  not  dispose 
of  property,  but  would  maintain  it  in  a 
caretaker  status  for  an  indefinite  period. 
DATES:  July  16,  2001. 
ADDRESSES:  Copies  of  the  Final  EA  and 
FNSI  may  be  obtained  by  writing  to  Mr. 
Don  Conlon,  U.S.  Army  Corps  of 
Engineers — Mobile  District, 
environmental  Resources  Branch,  109 
St.  Joseph  St.,  Mobile,  Alabama,  36628- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Conlon  via  phone  at  (334)  690-2609  or 
by  fax  at  (334)  690-2605. 
SUPPLEMENTARY  INFORMATION:  While 
closure  of  Recreation  Center  #2  is  the 
Army's  primary  action,  the  EA  also 
analyzes  the  potential  environmental 
effects  of  reuse  as  a  secondary  impact  by 
means  of  evaluating  intensity -based 
reuse  scenarios.  The  Army's  preferred 
alternative  for  disposal  of  the  Recreation 
Center  #2  is  enciunbered  disposal,  with 
encumbrances  pertaining  to  easements, 
threatened  and  endangered  species 
habitat,  lead-based  paint  and  asbestos- 
containing  material. 

A  Notice  of  Intent  declaring  the 
Army's  intent  to  prepare  an  EA  for  the 
closure  of  Recreation  Center  #2  was 


published  in  the  Federal  Register  (60 
FR  49264,  September  22,  1995). 

The  Final  EA  and  FNSI  are  available 
for  review  at  the  Corps  of  Engineers. 
Mobile  District;  Cumberland  County 
Library,  300  Maiden  Lane,  Fayetteville; 
and  the  John  L.  Throckmorton  Library. 
Building  #1-3346,  Randolph  Street,  fort 
Bragg. 

Dated:  June  7.  2001. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(I&E). 
IFR  Doc.  01-14948  Filed  6-13-01;  8:45  am] 

BHXMGCOOC  3710-0«-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 

ACTION:  Notice  to  amend  system  of 
records. 

SUMMARY:  The  Departinent  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  Jidy 
16,  2001  imless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 
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Dated:  June  8.  2001. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0015-34    ARPC 

SYSTEM  NAME: 

Army  Civilian/Military  Service 
Review  Board  (February  1, 1996.  61  FR 
3680). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'U.S. 
Army  Reserve  Personnel  Command,  1 
Reserve  Way,  St.  Louis,  MO  63132- 
5200.' 

CATEGORIES  OF  INtNVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Civilians  or  contractual  personnel  (or 
their  survivors)  who  were  members  of  a 
group  certified  to  have  performed  active 
military  service  with  the  Armed  Forces 
ofthe  United  States.' 

CATEGORIES  OF  RECOROS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Application  of  individuals  for 
recognition  of  service,  evidence  that 
supports  claim  of  membership  in  an 
approved  group,  name,  address,  date  of 
birth,  social  security  number,  action  of 
the  Army  Civitian/Military  Service 
Review  Board,  Certificate  of  Release  or 
Discharge  from  Active  Duty,  Honorable 
Discharge  Certificate,  General  ENscharge 
Certificate,  and/or  Report  of  Casualty  as 
appropriate,  and  similar  relevant 
documents.' 

AUTNORTFY  FOR' MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  3013,  Secretary  ofthe  Army;  38 
U.S.C.  106,  Certain  service  deemed  to  be 
active  service;  Pub.  L.  105-368, 
Veterans  Benefits  Enhancement  Act  of 
1998;  Pub.  L.  105-368,  Veterans 
Benefits  Enhancement  Act  of  1998;  Pub. 
L.  95-202,  GI  Bill  Improvement  Act; 
DoD  Directive  1000.20,  Active  Duty 
Service  Determinations  for  Civilian  or 
Contractual  Groups;  Army  Regulation 
15-34  Department  ofthe  Army 
Individud  Service  Review  Board;  and 
E.O.  9397  (SSN).' 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Amend  second  paragraph  to  read 
'Copy  of  Certificate  of  Release  or 
Discharge  from  Active  Duty  is  furnished 
to  the  Department  of  Veterans  Affairs  for 
benefit  entitlements.' 


RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  'Control 
cards  are  permanent;  maintain  in 
current  file  area  for  20  years  then  offer 
to  National  Archives  and  Records 
Administration,  700  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20408. 
Approved  requests  result  in  the  creation 
of  an  Official  Military  Personnel  File, 
containing  Certificate  of  Release  or 
Discharge  from  Active  Duty,  Honorable 
Discharge  Certificate,  General  Discharge 
Certificate,  and/or  Report  of  Casualty  as 
appropriate,  which  is  retired 
permanently,  to  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5100.  Documentation 
relating  to  disapproved  requests  are 
maintained  for  2  years,  then  destroyed.' 


A0015-34    ARPC 
SYSTEM  NAME: 

Army  Civilian/Military  Service 
Review  Board. 

SYSTEM  LOCATION: 

U.S.  Army  Reserve  Personnel 
Command,  1  Reserve  Way,  St.  Louis, 
MO  63132-5200. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Civihans  or  contractual  personnel  (or 
their  siuvivors)  who  were  members  of  a 
group  certified  to  have  performed  active 
military  service  with  the  Armed  Forces 
ofthe  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  of  individuals  for 
recognition  of  service,  evidence  that 
supports  claim  of  membership  in  an 
approved  group,  name,  address,  date  of 
birth,  social  security  number,  action  of 
the  Army  CivilianMilitary  Service 
Review  Board,  Certificate  of  Release  or 
Discharge  from  Active  Duty,  Honorable 
Discharge  Certificate,  General  Discharge 
Certificate,  and/or  Report  of  Casualty  as 
appropriate,  and  similar  relevant 
documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  ofthe  Army; 
38  U.S.C.  106,  Certain  service  deemed  to 
be  active  service;  Pub.  L.  105-368, 
Veterems  Benefits  Enhancement  Act  of 
1998;  Pub.  L.  95-202,  GI  Bill 
Improvement  Act;  DoD  Directive 
1000.20,  Active  Duty  Service 
Determinations  for  Civilian  or 
Contractual  Groups;  Army  Regulation 
15-34  Department  of  the  Army 
Individual  Service  Review  Board;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  whether  individual 
applicants  were  members  of  civilian  or 


contractual  groups  approved  as  having 
rendered  service  to  the  Army  and  whose 
service  constitutes  active  military 
service,  and  to  issue  appropriate 
discharge  or  casualty  documents, 
including  applicable  pay  and  equivalent 
rank  or  grade. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Copy  of  Certificate  of  Release  or 
Discharge  from  Active  Duty  is  furnished 
to  the  Department  of  Veterans  Affairs  for 
benefit  entitlements. 

The  DOD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOROS  IN  THE  SYSTEM: 

STORAGE: 

Papers  stored  in  file  folders.       — 

RETRtEVABOJTY: 

By  applicant's  surname. 

SAFEGUARDS: 

Information  is  accessible  only  to 
designated  persons  having  official  need 
therefore  in  the  performance  of  their 
duties.  Diuing  non-duty  hours,  guards 
assure  that  records  areas  are  secured. 

RETENTION  AND  DISPOSAL: 

Control  cards  are  permanent; 
maintain  in  ciurent  file  area  for  20  years 
then  offer  to  National  Archives  and 
Records  Administration,  700 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408.  Approved  requests  result  in 
the  creation  of  an  Official  Military 
Personnel  File,  containing  Certificate  of 
Release  or  Discharge  from  Active  Duty, 
Honorable  Discharge  Certificate,  General 
Discharge  Certificate,  and/or  Report  of 
Casualty  as  appropriate,  which  is  retired 
permanently,  to  National  Personnel 
Records  Center,  9700  Page  Avenue,  St. 
Louis,  MO  63132-5100.  Documentation 
relating  to  disapproved  requests  are 
maintained  for  2  years  then  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Reserve 
Personnel  Command,  1  Reserve  Way,  St. 
Louis,  MO  63132-5200. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
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is  contained  in  this  system  should 
address  written  inquiries  to  the 
Conunander,  U.S.  Anny  Reserve 
Personnel  Conunand,  1  Reserve  Way,  St. 
Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name  at  the  time 
of  the  recognized  military  service,  date 
and  place  of  birth,  details  concerning 
affiliation  with  group  certified  to  have 
performed  active  duty  with  the  Army, 
and  signatvu-e. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander,  U.S.  Army 
Reserve  Personnel  Command,  1  Reserve 
Way,  St.  Louis,  MO  63132-5200. 

For  verification  purposes,  individual 
should  provide  the  full  name  at  the  time 
of  the  recognized  military  service,  date 
and  place  of  birth,  details  concerning 
affiliation  with  group  certified  to  have 
performed  active  duty  with  the  Army, 
and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  published  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  01-14983  Filed  6-13-01;  8:45  am] 
BNJJNG  CODE  5001-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Meeting  of  ttie  Ctiief  of  Naval 
Operations  (CNO)  Executive  Panel 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  CNO  Executive  Panel 
will  meet  to  conduct  the  midterm 
briefing  of  the  High  Impact 
Environmental  Issues  Task  Force  to  the 
Chief  of  Naval  Operations.  This  meeting 
will  consist  of  discussions  of  findings 
regarding  security  implications,  training 
impact  and  readiness  effects,  and  will 
also  include  preliminary 
recommendations  for  Navy 
environmental  strategy  and  evaluations 
of  alternative  training  means.  This 
meeting  will  be  closed  to  the  public. 


DATES:  The  meeting  will  be  held  on 
Friday,  June  22,  2001,  from  1:30  p.m.  to 
2:00  p.m. 

ADDRESSES:  The  meeting  vdll  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon,  Room 
4E630,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Christopher  Agan,  CNO 
Executive  Panel,  4825  Mark  Center 
Drive,  Alexandria,  VA  22311,  telephone 
(703) 681-6205. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are,  in  fact,  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

Dated:  June  5,  2001. 
J.L.  Roth, 

Lieutenant  Commander.  U.S.  Navy,  Judge 
Advocate  General's  Corps.  Federal  Register 
Liaison  Officer. 
(FR  Doc.  01-15021  Filed  6-13-01;  8:45  am] 

NLUNG  CODE  3810-FF-U 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  16, 
2001. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Acting 
Desk  Officer,  Department  of  Education. 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren  _  Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 


the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  June  8.  2001. 
Bill  Burrow, 

Acting  Leader,  Regulatory  Information 
Management,  Office  of  the  Chief  Information 
Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New  Collection. 

Title:  National  Study  of  Title  I 
Schools  (JM). 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3280;  Burden  Hours: 
11920. 

Abstract:  This  National  Study  of  Title 
I  Schools  will  be  the  main  sovu'ce  of 
nationally-representative  school-level 
information  on  the  implementation  of 
Title  I  provisions  and  standards-based 
reform  generally,  over  a  three-year 
period  from  the  2001-02  through  2003- 
04  school  years.  The  study  will  examine 
and  describe  how  Title  I  schools  are 
using  standards-based  reforms  to  assist 
in  improving  learning,  with  a  particular 
focus  on  implementation  of  provisions 
in  the  Title  I  program  that  are  designed 
to  support  such  improvements.  The 
study  will  also  exemiine  more 
specifically  the  quality  of  instruction 
and  instructional  support  in  Title  I 
schools,  with  a  focus  on  implementation 
of  Title  I  provisions  designed  to  support 
more  effective  instruction  and 
instructional  support. 
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Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_IMG_Issues@ed.gov  or 
faxed  to  202-708-9346.  Please  specify 
the  complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  MONTAGUE  at  (202) 
708-5359.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  01-14952  Filed  6-13-01;  8:45  am] 
BtLUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

Starbuck  Power  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  This  notice  announces  BPA's 
intention  to  prepare  a  joint  National 
Environmental  Policy  Act  (NEPA)/State 
Environmental  Policy  Act  (SEPA)  EIS  in 
cooperation  with  the  State  of 
Washington  Energy  Facility  Site 
Evaluation  Council  (EFSEC)  for  an 
electrical  interconnection  including  a 
new  16-niile  500-kilovolt  (kV) 
transmission  line  and  other  facilities 
associated  with  a  proposed  power  plant. 
BPA  is  the  lead  Federal  agency  under 
NEPA  and  EFSEC  is  the  lead 
Washington  State  agedcy  imder  SEPA. 
The  Starbuck  Power  Project  is  a  1,200- 
megawatt  (MW)  generating  station 
proposed  by  Starbuck  Power  Company, 
L.L.C.  (SPC)  that  woiUd  be  located  near 
the  town  of  Starbuck  in  Columbia 
County,  Washington.  SPC  has  requested 
an  interconnection  and  upgrade  to 
BPA's  transmission  system  that  would 
allow  firm  power  delivery  to  the 
wholesale  power  market.  BPA  proposes 
to  execute  an  agreement  with  SPC  to 
provide  the  interconnection  and  firm 
power  transmission. 
ADDRESSES:  To  be  placed  on  the  project 
mailing  list,  including  notification  of 
proposed  meetings,  call  toll-free  1-800- 
622-4520,  name  this  project,  and  leave 
your  complete  name  and  address.  To 


comment,  call  toll-free  1-800-622- 
4519;  send  an  e-mail  to  the  BPA  Internet 
address  comment@bpa.gov;  or  send  a 
letter  to  Communications,  Bonneville 
Power  Administration — KC-7,  P.O.  Box 
12999,  Portland,  Oregon,  97212. 
FOR  FURTHER  INFORMATION  CONTACT:  Lou 
Driessen,  Project  Manager,  Bonneville 
Power  Administration— TNP-3,  P.O. 
Box  3621,  Portland,  Oregon,  97208- 
3621;  toll-free  telephone  1-800-282- 
3713;  direct  telephone  503-230-5525; 
or  e-mail  lcdriessen@bpa.gov.  You  may 
also  contact  Phil  Smith,  Environmental 
Coordinator,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621;  toll-free 
telephone  1-800-282-3713;  direct 
telephone  503-230-3294;  or  e-mail 
pwsmith@bpa.gov.  Additional 
information  can  be  found  at  BPA's  web 
site:  www.efw.bpa.gov. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  assess  the  environmental 
consequences  of  the  proposed  project, 
including: 

•  Interconnection  agreement  that  BPA 
proposes  with  SPC; 

•  Construction  and  operation  of  the 
power  plant; 

•  Construction  and  operation  of  an 
approximately  200-foot,  20-inch- 
diameter  gas  line  to  tie  into  Pacific  Gas 
&  Electric  (PG&E)  Gas  Transmission 
Northwest's  (GTN)  pipeline; 

•  Construction  and  operation  of  an 
on-site  well,  or  in  the  alternative,  an 
approximately  6-mile  long,  4-inch 
diameter  water  supply  line  from  the 
town  of  Starbuck  to  the  power  plant 
site; 

•  Construction  and  operation  of  a  rail 
spur  near  the  power  plant  site  for  use 
during  power  plant  construction;  and 

•  Construction  and  operation  of  an 
interconnection  consisting  of  a 
substation  and  approximately  16  miles 
of  500-kV  transmission  line  from  the 
substation  to  Lower  Monumental 
Substation. 

The  power  plant  and  the  gas  and 
power  interconnections  would  be 
located  within  Coliunbia  County, 
Washington.  Approximately  1  mile  of 
the  new  500-kV  transmission  line  would 
be  located  in  Columbia  County  with  the 
remaining  15  miles  in  Walla  Walla 
County,  Washington. 

Responsibility  for  construction  and 
operation  of  the  new  facilities  is 
principally  with  SPC  who  would  build 
and  operate  the  power  plant.  However, 
the  interconnection  and  the  new  500-kV 
transmission  line  would  be  constructed 
under  BPA's  management,  and  BPA 
would  be  responsible  for  the  operation 
and  maintenance  of  these  facilities.  GTN 
would  build  and  operate  the  proposed 


approximately  200-foot  gas  pipeline  that 
would  supply  fuel  to  the  power  plant. 

Proposed  Action 

The  Starbuck  Power  Project  would  be 
a  natural-gas-fired  combined-cycle 
combustion  turbine  power  plant  with  a 
nominal  generating  capacity  of 
approximately  1,200  MW.  The  plant  site 
would  be  located  on  approximately  50 
acres  of  a  100-acre  site  that  is  zoned  for 
industrial  use  and  which  is  located 
approximately  6  miles  northwest  of 
Starbuck,  Washington,  on  property 
under  option  and  owned  by  the  BAR- 
Z  Ranch,  a  Washington  Corporation. 

Natural  gas  would  be  burned  in  a  gas 
turbine  engine,  in  which  the  expanding 
gases  from  combustion  would  turn  the 
turbine's  rotor,  driving  a  generator  to 
produce  electrical  energy.  Hot  exhaust 
trom  the  gas  turbine  would  be  used  to 
boil  water,  using  a  heat  recovery  steam 
generator  (HRSG).  Steam  produced  by 
the  HRSG  turns  a  steam  turbine,  which 
would  connect  to  another  generator, 
producing  additional  electrical  energy. 

The  Starbuck  Power  Project  would 
consist  of  two  complete  and  separate 
combined  cycle  power  blocks  (or 
"islands")  and  associated  support 
facilities.  In  summary,  each  block  would 
consist  of  two  gas  combustion  turbine 
generators,  two  HRSGs,  one  steam 
turbine  generator,  and  one  air-cooled 
condenser. 

Water  would  be  required  to  generate 
steam,  as  well  as  for  sanitary  uses.  The 
proposed  power  plant  would  require  an 
average  water  consumption  rate  of  less 
than  500,000  gallons  per  day  (gpd).  SPC 
proposes  to  use  an  on-site  well.  As  an 
alternative,  the  project  has  seciu^d  an 
option  to  purchase  100  gallons  per 
minute  (gpm),  or  up  to  144,000  gpd.  of 
water  from  the  town  of  Starbuck 's 
existing  water  right.  With  this 
alternative,  an  approximately  5-mile 
water  pipeline  would  be  constructed 
from  the  town  of  Starbuck  to  the  project 
site.  SPC  proposes  to  locate  this  line 
within  an  abandoned  railroad  right-of- 
way  that  parallels  SR-261  from 
Starbuck  to  just  south  of  the  project  site. 

SPC  proposes  that  project  wastewater 
and  storm  water  be  collected  in 
retention  and  infiltration  ponds  located 
at  the  south  end  of  the  property. 

The  proposed  Starbuck  Power  Project 
would  deliver  electricity  to  the  regional 
power  grid  through  an  interconnection 
and  a  new  500-kV  transmission  line 
paralleling  the  existing  Lower 
Monumental-Little  Goose  No.  1  and  No. 
2  transmission  lines.  BPA  would  also 
modify  the  existing  Lower  Moniunental 
Substation. 
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Process  to  Date 

BPA  is  the  lead  Federal  agency  for  the 
joint  NEPA/SEPA  EIS,  and  EFSEC  is  the 
lead  Washington  State  agency.  EFSEC 
has  already  held  open  houses 
introducing  the  Starbuck  Power  Project 
to  interested  parties  in  Columbia  County 
and  the  surrounding  area.  Subsequent  to 
these  meetings,  BPA  detennined  that  a 
new  500-kV  transmission  line  was 
necessary  for  firm  power  delivery  on  the 
existing  transmission  system.  SPC  will 
prepare  an  Application  for  Site 
Certification  and  submit  it  to  EFSEC  in 
July  2001.  This  initial  application  will 
address  the  Starbuck  Power  Project  in 
detail.  BPA  and  EFSEC  will  conduct 
joint  scoping  meetings  after  receipt  and 
preliminary  review  of  the  initial 
submission. 

Alternatives  Proposed  for 
Consideration 

Alternatives  thus  far  identified  for 
evaluation  in  the  EIS  are  (1)  the 
proposed  actions.  (2)  use  of  the  town's 
well  and  a  proposed  water  pipeline  as 
an  alternative  to  the  on-site  well,  and  (3) 
no  action.  Other  alternatives  may  be 
identified  through  the  scoping  process. 

Identification  of  Environmental  Issues 

EFSEC  will  prepare  an  EIS  consistent 
with  its  responsibilities  under  Chapter 
80.50  of  the  Revised  Code  of 
Washington  and  Chapter  197-11  of  the 
Washington  Administrative  Code.  BPA 
has  determined  in  a  System  Impact 
Study  requested  by  SPC  that,  for  firm 
transmission  service,  the  construction  of 
16  miles  of  500-kV  transmission  line 
may  be  required.  Such  an  action  triggers 
a  need  for  BPA  to  prepare  an  EIS. 
Therefore,  BPA  and  EFSEC  intend  to 
prepare  a  joint  NEPA/SEPA  EIS 
addressing  both  the  power  plant  and  the 
associated  electric  power 
intercoimection  and  transmission 
facilities.  The  principal  issues  identified 
thus  far  for  consideration  in  the  Draft 
EIS  are  (1)  air  quality  impacts,  (2) 
aesthetic  and  visual  impacts,  (3)  socio- 
economic impacts  including 
transportation  impacts,  (4)  wetlands  and 
wildlife  habitat  impacts,  (5)  cultural 
resource  impacts,  (6)  water  supply  and 
quality  impacts,  (7)  health  and  safety 
impacts,  and  (8)  noise  impacts  from 
plant  operation.  These  issues,  together 
with  any  additional  significant  issues 
identified  through  the  scoping  process, 
will  be  addressed  in  the  EIS.  BPA  will 
also  use  the  EIS  and  NEPA  process  to 
address  historic  preservation  and 
cultural  resource  issues  under  Section 
106  of  the  National  Historic 
Preservation  Act. 


Public  Participation 

After  July  2001,  one  or  more  EIS 
scoping  meetings  will  be  held,  and  a  45- 
day  conunent  period  will  be  announced, 
during  which  affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the  proposed 
EIS.  A  30-day  notice  of  the  meeting(s). 
including  time  and  location,  will  be 
provided  to  interested  persons.  At  the 
meeting(s),  BPA  and  EFSEC  will  answer 
questions  and  accept  oral  and  written 
comments. 

Receiving  comments  from  interested 
parties  will  assure  that  BPA  and  EFSEC 
address  in  the  EIS  the  full  range  of 
issues  and  potentially  significant 
impacts  related  to  the  proposed  project. 
When  completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  and  EFSEC  will  hold  at  least  one 
public  conunent  meeting  on  the  Draft 
EIS.  BPA  and  EFSEC  will  consider  and 
respond  in  the  Final  EIS  to  comments 
received  on  the  Draft  EIS. 

Issued  in  Portland.  Oregon,  on  June  4, 
2001. 

Stephen  J.  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 

[FR  Doc.  01-14989  Filed  6-13-01;  8:45  am] 
BttJJNG  CODE  64S(H)1-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  CP01 -377-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

lunea.  2001. 

Take  notice  that  on  May  30,  2001, 
Dominion  Transmission,  Inc  (DTI),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  an  application 
seeking  authorization  to  continue 
operation  of  a  storage  well  and  related 
facilities  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157 
Commission's  Rules  and  Regulations. 
DTI  states  that  the  purpose  of  the 
application  is  to  obtain  authorization  to 
continue  the  operation  of  the  UW-124 
storage  well  and  related  facilities 
located  in  the  North  Summit  Storage 
Pool  at  DTI's  North  Summit  Storage 
Field,  all  as  more  fully  set  forth  in  the 
amendment  which  is  open  to  the  public 
for  inspection. 

DTI  states  that  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity  for  the  UW-124  well  will 
allow  more  efficient  and  reliable 


operations  by  DTI  and  will  avoid 
additional  costs  to  DTI's  customers.  DTI 
also  requests  that  intermediate  decision 
procedures  be  omitted,  pursuant  to 
Rules  801  and  802  of  the  Commission's 
Rules  of  Practice  and  Procedure.  This 
application  may  be  viewed  on  the  web 
at:  www.rimswebl.ferc.us/ 
rims.q-rp2~ilnto  (call  202-208-222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh.  Certificates  Manager. 
Dominion  Transmission.  Inc.,  445  West 
Main  Street,  Clarksburg,  WV  26301,  at 
(304) 627-3462. 

There  are  two  to  become  involved  in 
the  Commission's  review  of  this  project. 
First,  any  person  wishing  to  obtain  legal 
status  by  becoming  a  party  to  the 
proceedings  for  this  project  should,  on 
or  before  June  29.  2001.  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filing  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  order  in  the  proceeding. 

However,  a  person  does  not  have  a 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  coipments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
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associated  with  the  Commission's 
environmental  review  process. 
Environmental  conunenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Conunission  may  issue  a 
preliminary  determination  on  non-  ~ 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Interventions,  comments,  and  protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at: 
www.ferc.gov/documents/ 
makeanelectronicfiling/ doorbell,  b  tm . 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
^e  Commission's  review  process,  a 
final  Conunission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

IFR  Do?.  01-14994  Filed  6-13-01;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-379-000]  ~ 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

Junes.  2001. 

Take  notice  that  on  May  30,  2001, 
Dominion  Transmission.  Inc  (DTI),  445 
West  Main  Street,  Clarksbiug,  West 
Virginia  26301,  filed  an  application  for 
authorization  to  abandon  facilities 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157 
Commission's  Rules  and  Regulations. 
The  purpose  of  the  application  is  to 
obtain  authorization  for  the  retroactive 
abandonment  of  1 3  storage  wells  and 
related  facilities  located  in  DTI's 
Oakford,  Bridgeport.  Fink-Kennedy-Lost 
Creek,  Racket  Newbeme,  and  South 
Bend  Storage  Pools,  all  as  more  fully  set 
forth  in  the  amendment  which  is  open 
to  the  public  for  inspection.  DTI  states 
that  the  abandonment  costs  were  not 
passed  through  to  DTI's  customers.  DTI 
also  requests  that  intermediate  decision 
procedures  be  omitted,  pursuant  to 
Rules  801  and  802  of  the  Commission's 
Rules  of  Practice  and  Procedure.  This 
application  may  be  viewed  on  the  web 
at:  www.rimswebl.ferc.fed.us/ 
rims.q?rp2~intro  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh,  Certificates  Manager, 
Dominion  Transmission,  Inc.,  445  West 
Main  Street,  Clarksburg,  WV  26301. 
phone  niunber  (304)  627-3462. 

There  are  two  to  become  involved  in 
the  Commission's  review  of  this  project. 
First,  any  person  wishing  to  obtain  legal 
status  by  becoming  a  party  to  the 
proceedings  for  this  project  should,  on 
or  before  June  29,  2001.  file  with  the 
Federal  Energy  Regulator  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

^  Interventions,  comments,  and  protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at: 
www.ferc.gov/documents/ 
makeanelectronicfiling/ dooihell. htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergere, 

Secretary. 

(FR  Doc.  01-14997  Filed  6-13-01;  8:45  am] 

BILLING  COOC  BTir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcet  No.  CP01-378-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

Junes.  2001. 

Take  notice  that  on  May  30.  2001. 
Dominion  Transmission.  Inc.  (DTI).  445 
West  Main  Street.  Clarksburg.  West 
Virginia  26301.  filed  an  application 
seeking  authorization  to  continue 
operation  of  a  storage  well  and  related 
facilities  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157 
Conunission's  Rules  and  Regulations. 
DTI  states  that  the  purpose  of  the 
application  is  to  obtain  authorization  to 
continue  the  operation  of  the  JW-287 
storage  well  and  related  facilities 
located  in  the  Murryville  reservoir  of 
DTI's  Oakford  Storage  Complex,  all  as 
more  fully  set  forth  in  the  amendment 
which  is  open  to  the  public  for 
inspection. 
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DTI  states  that  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity  for  the  JW-287  well  will  allow 
more  efficient  and  reliable  operations  by 
DTI  and  will  avoid  additional  costs  to 
DTI's  customers.  DTI  also  requests  that 
intermediate  decision  procediu^s  be 
omitted,  pursuant  to  Rules  801  and  802 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  This  application  may  be 
viewed  on  the  web  at: 
www.rimswebl  .ferc.fed.us/ 
rims.q?rp2~intro  (call  202-208-2222  for 
assistance). 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh,  Certificates  Manager, 
Dominion  Transmission,  Inc.,  445  West 
Main  Street.  Clarksburg,  WV  26301.  at 
(304) 627-3462. 

There  are  two  to  become  involved  in 
the  Commission's  review  of  this  project. 
First,  any  person  wishing  to  obtain  legal 
status  by  becoming  a  party  to  the 
proceedings  for  this  project  should,  on 
or  before  Jime  29,  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Vl^ashington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  envirormiental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Conunission. 
Environmental  commenters  will  be 


placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Envirormiental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Conunission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
enviromnental  issues  prior  to  the 
completion  of  its  preview  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  such  as 
the  need  for  the  project  and  its 
economic  effect  on  existing  customers  of 
the  applicant,  on  other  pipelines  in  the 
area,  and  on  landowners  and 
communities.  For  example,  the 
Commission  considers  the  extent  to 
which  the  applicant  may  need  to 
exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  from  this  proposal, 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible. 

Interventions,  comments,  and  protests 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at: 
www.ferc.gov/documen  ts/ 
makeanelectronic filing/ doorbell. htm. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  )udge,  Uie 
Conmiission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-15007  Filed  6-13-01;  8:45  am] 

BILLMG  CODE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(«t  Nos.  RPOO-336-000,  RPOO-336-001 
and  RPOO-336-002] 

El  Paso  Natural  Gas  Company;  Notice 
of  Technical  Conference 

luneS,  2001. 

On  ]ime  15,  2000,  and  August  15, 
2000,1  El  Paso  Natural  Gas  Company  (El 
Paso)  submitted  filings  to  comply  with 
Order  No.  637.  Several  parties  have 
protested  various  aspects  of  El  Paso's 
filing.  ]ii  addition,  on  March  28,  2001, 
El  Paso  filed,  in  accordance  with  the 
Commission's  February  26,  2001  order 
in  Docket  No.  RPOO-336-004,2  a 
proposal  addressing  system-wide 
capacity  allocation  issues.  Niunerous 
parties  filed  comments  on  this  proposal. 

Take  notice  that  a  technical 
conference  to  discuss  the  various  issues 
raised  by  El  Paso's  filings  will  be  held 
on  Wednesday,  July  18,  2001,  at  10  am, 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  The  conference 
will  continue  through  Thursday,  July 
19,  2001,  if  necessary.  Parties  protesting 
aspects  of  El  Paso's  filings  should  be 
prepared  to  discuss  alternatives. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  01-15008  Filed  6-13-01;  8:45  am] 

BHXmC  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-381-0001 

Kern  River  Gas  Transmission 
Company;  Notice  on  Petition  for 
Declaratory  Order 

June  8,  2001. 

On  June  1,  2001,  Kern  River  Gas 
Transmission  Company  (Kern  River) 
filed  a  petition  for  a  declaratory  order  by 
the  Commission  addressing  capacity 
commitments  made  by  Kern  River  in 
connection  with  facilities  authorized  by 
the  Commission  in  Docket  No.  CPOl- 
106-000.  This  issue  arises  in  light  of 
assertions  by  Southern  California  Gas 
Company  (SoCalGas)  that  Kern  River 
has  not  satisfied  its  obligations  to 


■  El  Paso's  August  IS.  2000  filing  contains  its 
segmentation  plan. 

2  94  FERC  1 61.225  (2001). 
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SoCalGas  under  a  June  15, 1989 
Settlement  Agreement.  Kem  River's 
•filing  may  be  viewed  on  the  web  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

On  April  6,  2001,  the  Commission 
authorized  Kem  River  to  construct  the 
California  Action  Project,  which  will 
increase  Kem  River's  design-day 
mainline  capacity  by  135,000  Mcf.  This 
additional  capacrty  was  alloca5ted  as  a 
result  of  an  open  season  Kem  River 
conducted  in  march  2001;  Kem  River 
ultimately  entered  into  transportation 
service  agreements  with  43  shippers  as 
a  result  of  the  open  season.  Kem  River 
intends  to  commence  service  using  the 
California  Action  Project  in  July  2001. 

SoCalGas  asserts  that,  pursuant  to  a 
June  15, 1989  Settlement  Agreement, 
Kem  River  has  certain  obligations  to 
SoCalGas  in  the  event  Kem  River 
intends  to  add  incremental  capacity  to 
its  system  in  excess  of  700  Mcf. 
SoCalGas  asserts  that  Kem  River  must 
provide  it  with  written  notice  of  intent 
to  add  capacity,  and  must  notify 
SoCalGas  of  the  amount  of  capacity 
available  after  it  has  awarded  any 
capacity  to  Enhanced  Oil  Recovery  and 
congeneration  shippers  who  were 
granted  prior  rights  imder  the 
Settlement  Agreement.  After  such  notice 
is  provided,  SoCalGas  asserts  that  it 
must  be  given  30  days  to  evaluate 
whether  it  wants  to  contract  for  such 
capacity  pursuant  to  Kem  River's 
standard  tariiff  terms  and  conditions. 
SoCalGas  states  that  if  it  had  been  given 
this  opportunity  it  would  have  elected 
all  of  the  available  capacity  in  the 
Califomia  Action  Plan  and  potentially 
some  or  all  of  the  capacity  offered  in 
other  open  seasons  Kem  River  has 
conducted  with  regard  to  proposed 
future  expansions.  SoCalGas  has 
inquired  how  Kem  River  jntends  to 
comply  with  its  obligations  imder  the 
Settlement  Agreement.  Kem  River 
requests  that  the  Commission  declare 
that  Kem  River  has  no  obligation  under 
the  1989  Settlement  Agreement  to 
provide  SoCalGas  any  preferential 
notice  of,  or  opportunity  to  elect,  any  of 
the  capacity  on  Kem  River's  pending 
expansions. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  petition.  First,  any  person  wishing 
to  obtain  legal  status  by  becoming  a 
party  to  the  proceeding  should  on  or 
before  June  15,  2001,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 


and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10). 

A  person  obtaining  party  status  will 
be  placed  on  the  service  list  maintained 
by  the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties,  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicants 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  by  June 
15,  2001,  an  original  and  two  copies  of 
the  comments  in  support  of  or  in 
opposition  to  matters  raised  in  the 
petition.  The  Commission  will  consider 
these  comments  in  determining  the 
appropriate  action  to  be  taken,  but  the 
filing  of  a  comment  will  not  serve  to 
make  the  filer  a  party  to  the  proceeding. 
The  Commission's  rules  require  that 
person  filing  comments  in  opposition 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
intemet  in  lieu  of  paper.  See  18  CFR 
2001(a)(l)(iii)  and  the  instmctions  on 
the  Commission's  web  site  at  http:// 
www.ferc.fed.  us/efi/dooibell.htm. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14996  Filed  6-13-^)1;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doci(«t  No.  EL01 -87-000] 

South  Eastern  Energy  Corporation  and 
Morgan  Stanley  Capital  Group  Inc., 
Complainants,  v.  City  of  Dalton,  GA, 
Georgia  Transmission  Corporation, 
Georgia  Power  Company,  Municipal 
Electric  Authority  of  Georgia, 
Respondents;  Notice  of  Complaint 

June  8,  2001. 

Take  notice  that  on  June  6,  2001, 
South  Eastem  Electric  Corporation 
(SEEC)  and  Morgan  Stanley  Capital 
Group  Inc.  (MSCG)  (collectively 
Complainants),  tendered  for  filing  a 
complaint  pursuant  to  Section  206  of 
the  Federal  Power  Act  against  the  City 
of  Dalton,  Georgia  (Dalton),  the  Georgia 
Transmission  Corporation  (GTC), 


Georgia  Power  Company  (Georgia 
Power),  and  the  Municipal  Electric 
Authority  of  Georgia  (MEAG) 
(collectively  the  Georgia  Interstate 
Transmission  System  (ITS)  Members). 
Complainants  contend  that  the  ITS 
Members  have  treated  Complainants' 
request  to  interconnect  a  new  generation 
facility  to  the  ITS  in  an  unjust, 
unreasonable,  and  potentially  unduly 
discriminatory  and  preferential  manner 
in  violation  of  the  Federal  Power  Act. 

Copies  of  the  filing  were  served  upon 
the  City  of  Dalton.  GTC,  Georgia  Power, 
and  MEAG. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  Jime  18,  2001. 
Protests  will  be  considered  by  the 
Commission  in' determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at 
http://www.ferc.fed.us/online/rims.htm 
tcall  202-208-2222)  for  assistance. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  June  18,  2001. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
intemet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instmctions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  01-15009  Piled  6-13-01  8:45  am] 

BILUNO  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-387-000] 

Texas  Eastem  Transmission 
Corporation;  Notice  of  Technical  ^ 
Conferer>ce 

Junes,  2001. 

In  the  Commission's  order  issued  on 
May  25,  2001, ^  the  Commission  directed 


'  Texas  Eastern  Transmission  Corporatioa,  95 
FERC  161.267  (2001). 
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that  a  technical  conference  be  held  to 
address  issues  raised  by  the  filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thiu^day, 
July  12,  2001,  at  9  a.m.,  in  a  room  to  be 
designated,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-14995  Filed  6-13-01;  8:45  am) 

BtLUNG  CODE  871 7-01 -« 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  EC01-70-000] 

Wisvest-Connecticut,  LLC  and 
Bridgepower  HartXK  Power,  LLC,  New 
Haven  Hart)or  Power,  LLC,  and  NRG 
Connecticut  Power  Assets,  LLC; 
Notice  of  Filing 

June  8,  2001. 

Take  notice  that  on  June  4,  2001 , 
Wisvest-Connecticut,  LLC  (Wisvest)  and 
NRG  Connecticut  Power  Assets  LLC 
(NRG  Connecticut)  [together  Applicants] 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  request  for  a  protective 
order  in  the  above-captioned 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  June  14, 
2001.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the 
Internet  at  http://www.ferc.fed.us/ 
online/rims.htm  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions.on  the  Commission's  web 


site  at  http://www.ferc.fed.us/efi/ 
doorbell. htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-14954  Filed  6-13-01;  8:45  am) 

BILUNG  CODE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

(Doclwt  No.  ER9e-2440-002.  at  al.] 

Central  Illinois  Light  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

}une  7,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Illinois  Light  Company 

[Docket  No.  ER98-2440-002I 
Take  notice  that  on  Jime  4,  2001. 

Central  Illinois  Light  Company  (CILCO), 

tendered  for  filing  a  triennial  market  . 

power  study  for  sales  under  its  Market 

Rate  Power  Sales  Tariff. 
Comment  date:  June  25.  2001.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

2.  Duke  Energy  Mohave,  LLC 

[Docket  No.  EROl-1619-OOll 

Take  notice  that  on  June  4,  2001. 
Duke  Energy  Mohave.  LLC  (Duke 
Energy)  tendered  for  filing  the  following 
tariff  revised  sheets  as  part  of  its  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
proposed  to  be  effective  on  May  22. 
2001. 

First  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  2 
Original  Sheet  No.  3 

Duke  Mohave  states  that  the  purpose 
of  this  filing  is  to  comply  with  Ehike 
Energy  Mohave,  LLC,  95  FERC  61,256 
(2001).  The  revised  sheets  incorporate 
the  changes  directed  by  Ordering 
Paragraph  (B)  of  the  cited  order. 

Duke  Mohave  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Comment  date:  June  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROl-2215-OOOl 

Take  notice  that  on  June  4.  2001,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  unexecuted  Interconnection  and 
Operation  Agreement  between  Indiana 


Michigan  Power  Company  and  Dtike 
Energy  Vigo,  LLC.  The  agreement  is 
pursuant  to  the  AEP  Companies'  Open 
Access  Transmission  Service  Tariff 
(OATT)  that  has  been  designated  as  the 
Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff  Revised  Volume  No.  6.  effective 
June  15,  2001. 

AEP  requests  an  effective  date  of 
August  2,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  Jime  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Automated  Power  Exchange,  Inc. 

[Docket  No.  ERO 1-2 2 16-000) 
Take  notice  that  on  June  4,  2001, 

Automated  Power  Exchange,  Inc. 

tendered  for  filing  a  new  rate  schedule 

under  which  APX  will  offer  power 

exchange  services  in  the  APX  West 

Wide  Market. 
Comment  date:  June  25,  2001,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Sunrise  Power  Company,  LLC 

[Docket  No.  EROl-2217-0001 

Take  notice  that  on  June  4,  2001, 
Sunrise  Power  Company,  LLC  (Seller),  a 
limited  liability  company  organized 
under  the  laws  of  the  State  of  Delaware, 
tendered  for  filing  an  order;  (1) 
Accepting  Seller's  proposed  market- 
based  rate  tariff;  (2)  granting  waiver  of 
certain  Commission  regulations  under 
the  Federal  Power  Act;  and  (3)  granting 
the  blanket  approvals  normally 
accorded  sellers  permitted  to  sell  at 
market-based  rates.  Seller  is 
constructing,  and  intends  to  own  and 
operate  a  560  MW  electric  generating 
facility  in  Kern  Coimty,  California. 
Comment  date:  June  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duke  Energy  Corporation 

(Docket  No.  EROl-2218-OOOl 

Take  notice  that  on  Jime  4,  2001, 
Duke  Energy  Corporation  (Duke) 
tendered  for  filing  a  Service  Agreement 
with  Carolina  Power  &  Light  Company 
for  Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  7,  2001. 
Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 
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Comment  date:  June  2»,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Duke  Energy  Corporation 

(Docket  No.  ERO  1-2 21 9-000 1 

Take  notice  that  on  June  4,  2001, 
Duke  Energy  Corporation  (Duke) 
tendered  for  filing  a  Service  Agreement 
with  Carolina  Power  &  Light  Company 
for  Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  May  7,  2001. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  June  25,  2001 ,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Xcel  Energy  Operating  Companies, 
Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER01-2220-OO0] 

Take  notice  that  on  Jime  4,  2001, 
Northern  States  Power  Company  and 
Northern  States  Power  Company 
(Wisconsin)  (jointiy  NSP  Companies), 
wholly  owned  utility  operating 
company  subsidiaries  of  Xcel  Energy, 
Inc.,  tendered  for  filing  a  Firm  Point-to- 
Point  Transmission  Service  Agreement 
(Agreement)  between  the  NSP 
Companies  and  NSP  Energy  Marketing. 
The  NSP  Companies  propose  the 
Agreement  be  included  in  the  Xcel 
Energy  Operating  Companies  FERC  Joint 
Open  Access  Transmission  Tariff, 
Original  Volume  No.  1,  as  Service 
Agreement  No.  188-NSP,  pursuant  to 
Order  No.  614.  The  NSP  Companies  also 
submit  Ninth  Revised  Sheet  No.  1 
(Table  of  Contents  of  Transmission 
Service  Agreements)  to  the  Joint  OATT, 
Original  Volume  1,  to  reflect  inclusion 
of  the  Agreement. 

The  NSP  Companies  request  that  the 
Commission  accept  the  Agreement  and 
Ninth  Revised  Sheet  No.  1  effective  May 
1.  2001,  and  request  waiver  of  the 
Commission's  notice  requirements  as 
may  be  necessary  for  the  Agreement  to 
be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  June  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Pool 

[Docket  No.  ERO  1-2 2 2 3-000) 

Take  notice  that  on  June  4,  2001,  the 
New  England  Power  Pool  (NEPOOL) 


tendered  for  filing  the  Seventy-Fifth 
Agreement  Amending  New  England 
Power  Pool  Agreement  (the  Seventy- 
Fifth  Agreement),  which  proposes 
changes  to  the  NEPOOL  arrangements 
that  would  adopt  for  New  England  a 
standard  market  design  (SMD)  for  a 
congestion  management  system  (CMS) 
and  multi-settiement  system  (MSS). 
SMD  would  replace  elements  of  the 
existing  Commission-approved  CMS/ 
MSS  arrangements  for  New  England. 
The  SMD  woidd  be  modeled  largely 
after  the  market  design  of  PJM 
Interconnection,  L.L.C.  The  NEPOOL 
Participants  Committee  requests  that  the 
Commission  act  to  accept  die  Seventy- 
Fifth  Agreement  by  July  31,  2001  to 
become  effective  on  August  1,  2001  for 
transactions  on  and  after  the  CMS/MSS 
Effective  Date. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  persons  on  the  services  list  in 
these  proceedings,  the  NEPOOL 
Participants,  and  the  New  England  state 
governors  and  regulatory  commissions. 

Comment  date:  June  25.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Nordic  Energy  Barge  #1,  L.L.C., 
Nordic  Energy  Barge  «2,  L.L.C. 

(Docket  No.  EROl-2224-0001 

Take  notice  that  on  May  30.  2001, 
Nordic  Energy  Barge  #1,  L.L.C.  (Nordic- 
EBl).  emd  Nordic  Energy  Barge  #2, 
L.L.C.  (collectively,  the  Nordic  Energy 
Barge  LLCs),  tendered  for  filing  to:  (1) 
Accept  for  filing  its  Rate  Schedule  FERC 
No.  1,  which  will  permit  each  of  the 
filing  parties  to  sell  electric  energy  and 
capacity  to  wholesale  customers  at 
market-based  rates  and  permit 
transmission  capacity  reassignment;  and 
(2)  grant  such  other  waivers  and  blanket 
authorizations  as  have  been  granted  to 
other  power  marketers. 

The  Nordic  Energy  Barge  LLCs  intend 
to  engage  in  wholesale  electric  power 
and  energy  sales  as  a  marketer.  Neither 
of  the  Nordic  Energy  Barge  LLCs  nor 
any  of  their  affiliates  owns  or  controls 
any  transmission  or  currently  operating 
or  operable  generation  facilities,  or  has 
a  franchised  service  area  for  the  sale  of 
electricity  to  captive  customers.  Each  of 
the  Nordic  Energy  Bar^e  LLCs  intends  to 
ovkrn  and  operate  a  newly  sited  100  MW 
barge-mounted  generating  unit,  to  be 
docked  on  the  Columbia  River  in  the 
vicinity  of  Longview,  Washington,  and 
to  sell  the  output  of  that  unit 
exclusively  at  wholesale.  One  of  the 
units  will  be  located  in  Washington 
waters,  and  the  other  in  Oregon  waters. 

Comment  date:  June  20,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  New  York  Independent  System 
Operator,  Inc.] 

(Docket  No.  EROl-2230-000) 

Take  notice  that  on  June  1,  2001,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  an  Informational  Filing  describing 
the  operation  of  the  Transmission 
Service  Charge  set  forth  in  Attachment 
H  to  its  Open-Access  Transmission 
Tariff. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  on  the  service  list 
in  the  above-referenced  proceedings. 

Comment  date:  June  22.  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  EROl-479-OOlj 

Take  notice  that  on  June  4,  2001,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  revisions  to  its  Open 
Access  Transmission  Tariff  and 
Agreement  of  the  Transmission 
Facilities  Owners  to  Organize  the 
Midwest  ISO  with  respect  to  expanding 
the  Midwest  ISO  Advisory  Committee  to 
include  certain  members  of  the  Mid- 
Continent  Area  Power  Pool  (MAPP)  and 
provide  certain  MAPP  Transmission 
Owners  with  the  option  of  electing 
Network  Transmission  Service  on  behalf 
of  their  bundled  retail  customers. 

Copies  of  this  filing  were  served  upon 
all  parties  listed  on  the  official  service 
list  compiled  by  the  Secretary  of  the 
Commission  in  this  proceeding. 

Comment  date:  June  25,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Connecticut  Yankee  Atomic  Poiver 
Company 

(Docket  No.  EROl-ai'S-OOll 

Take  notice  that  on  May  18,  2001, 
Connecticut  Yankee  Atomic  Power 
Company,  tendered  for  filing  a  notice  in 
compliance  with  the  Commission's 
April  30,  2001  order  conditionally 
approving  Connecticut  Yankee  proposal 
for  compliance  with  the  Commission's 
poUcy  regarding  post-employment 
benefits  other  than  pensions  (PBOP), 
Connecticut  Yankee  Atomic  Power 
Company,  95  FERC  161,164  (2001).  In 
light  of  the  conditions  imposed  in  that 
order,  Connecticut  Yankee  states  that  it 
has  decided  not  to  implement  the 
authority  granted  by  the  Commission  in 
that  order.  Instead,  it  will  continue  to 
treat  PBOP  revenues  as  specified  in  the 
setUement  approved  by  the  Commission 
in  a  letter  order  dated  July  18.  1996,  and 
in  accordance  with  applicable 
Commission  requirements. 
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Comment  date:  June  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

(Docket  No.  ER99-44 15-007) 

Take  notice  that  on  May  29,  2001, 
Illinois  Power  Company,  tendered  for 
filing  a  revised  Refund  Report 
incorporating  the  revisions 
contemplated  in  the  February  Order. 

Comment  date:  June  18,  2001,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
wv^rw.ferc.fed.us/  online/hms.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See,  18  CFR- 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/ doorbell.htm. 

David  P.  Boergers, 

Secretary. 

PR  Doc.  01-14953  Filed  &-13-01;  8:45  am] 

faLUNG  CODE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

)une8,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11969-000. 

c.  Date  filed:  April  18.  2001. 


d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Briones  Dam 
Project. 

f.  Location:  On  Bear  Creek,  in  Contra 
Costa  County,  California.  The  project 
would  not  utilize  any  federal  dam  or 
facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8360. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 
Please  include  the  project  number  (P- 
11917-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fxulher,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  2, 100- foot-long,  273-foot- 
high  earthfill  dam;  (2)  an  existing 
impoundment  having  a  surface  area  of 
3,200  acres  with  a  storage  capacity  of 
67,520  acre-feet  and  normal  water 
elevation  of  735  feet  msl;  (3)  a  proposed 
400-foot-long,  240-inch-diameter  steel 
penstock;  (4)  a  proposed  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  7.8  MW;  (5)  a 
proposed  11 -mile-long,  15  kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  34.45  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 


The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
conunent  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents^Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS",  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
'  Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
.competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
^ency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[PR  Doc.  01-14993  Filed  6-13-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

Junes,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 


with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12014-000. 

c.  Date  filed:  April  30.  2001 . 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Dake  Dam  Project. 

f.  Location:  On  the  Thousand  Springs 
Creek,  in  Elko  County,  Nevada.  The 
project  would  not  utilize  any  federal 
dam  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825{r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-6630 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  frt)m  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  Fust 
Street,  NE,  Washington,  D.C.  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(I)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed. us/efi/doobell.htm.  Please 
include  the  project  number  (P-12014- 
000)  on  any  comments  or  motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
an  existing  2,510-foot-long,  34-foot-high 
earthfill  dam,  (2)  an  existing 
impoundment  with  a  storage  capacity  of 
100  acres  having  a  storage  capacity  of 
3,300  acre-feet,  and  normal  water 
surface  elevation  of  4,700  feet  msl,  (3) 
a  proposed  intake  structure,  (4)  a 
proposed  400-foot-long,  60-inch- 
diameter  steel  penstocks,  (5)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  1.17 
MW,  (6)  a  proposed  2-mile-long,  15-kV 
transmission  line,  and  (7)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  7.69  GWh  that  would  be 
sold  to  a  local  utility. 


1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A,  Washington, 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
Beproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desfring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
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whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conmiission's  regulations  to:  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Comphance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

8.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-14998  Filed  6-13-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Protests,  and  IMotion  To  Intervene 

June  8,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

Type  of  Application:  Preliminary 
Permit. 

Project  No. :  1201 3-000. 

Date  filed:  April  26,  2001. 

Applicant:  Symbiotics,  LLC. 

e.  Name  and  Location  of  Project:  The 
Causey  Project  would  be  located  on  the 
South  Fork  Ogden  River  in  Weber 
County.  Utah.  The  project  would  be 
located  on  a  federally  owned  dam 
administered  by  the  U.S.  Bureau  of 
Reclamation. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r) 

g.  Applicant  contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby.  ID 
83442,  (208)  745-8630,  fax  (208)  745- 
7909. 

h.  FERC  Contact:  Tom  Papsidero. 
(202) 219-2715. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 
Motions  to  intervene,  protests,  and 
comments  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  at  http://www.ferc.fed.us/efi/ 
doorbell. htm. 

Please  include  the  project  number  (P- 
12013-000)  on  any  comments  or 
motions  filed.  The  Commission's  Rules 
of  Practice  and  Procedure  require  all 
interveners  filing  documents  with  the 
Commission  to  serve  a  copy  of  that 
document  on  each  person  in  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Conunission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  dociunent  on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  use  the  existing  Causey 
Reservoir  which  has  a  surface  area  of 
175  acres  and  a  storage  capacity  of  7.870 


acre-feet  at  5,692  feet  msl  and  include: 
(1)  a  proposed  powerhouse  with  a  total 
installed  capacity  of  1.5  megawatts;  (2) 
a  proposed  100-foot-long,  2.5-foot- 
diameter  penstock;  (3)  a  proposed  11- 
mile-long,  15  kv  transmission  line;  and 
(4)  appurtenant  facilities.  The  project 
would  operate  in  a  nm-of-river  mode 
and  would  have  an  average  annual 
generation  of  11.8  GWh. 

k.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2 A.  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  g 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  less  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  v«th  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conunission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a . 
notice  of  intent  to  file  such  an 
application.  Submission  of.a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — a  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 
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o.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motion  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requriements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  211.  .214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  or 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-14999  Filed  6-13-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
InterveiM,  Protests,  and  Comments 

Junes,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No. :  1 1997-000. 

c.  Date  filed:  April  23,  2001. 

d.  Applicant:  Symbiotics.  LLC. 

e.  Name  of  Project:  Livingston  Project. 

f.  Location:  On  the  Trinity  River,  in 
San  Jacinto  County,  Texas.  The  project 
would  not  utilize  any  federal  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-6630. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 
Please  include  the  project  number  (P- 
11997-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 


k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  13,480-foot-long,  100-foot- 
high  dam,  (2)  an  existing  impoundment 
vdth  a  storage  capacity  of  82,600  acres 
having  a  storage  capacity  of  1,788, 000- 
acre-feet,  and  normal  water  surface 
elevation  of  137  feet  msl,  (3)  a  proposed 
intake  structure.  (4)  five  proposed  100- 
foot-long,  144-inch-diameter  steel 
penstocks.  (5)  a  proposed  powerhouse 
containing  five  generating  units  having 
a  total  installed  capacity  of  45.9  MW,  (6) 
a  proposed  10-mile-long,  67-kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  160.2  GWh  that  would  be 
sold  to  a  local  utility. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.,  Room  2 A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.  us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

0.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
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an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application].  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all  ' 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Ekxnunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 


obtained  by  agencies  directly  fi-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  conmients.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-15000  Filed  6-13-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

lune  8,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11980-000. 

c.  Date  filed:  April  20,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Belton  Lake 
Project. 

f.  Location:  On  the  Leon  River,  in  Bell 
County,  Texas.  The  project  would 
utilize  the  U.S.  Army  Corps  of 
Engineers'  Belton  Lake  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  USC791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
August  13,  2001. 

M\  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 
Please  include  the  project  number  (P- 
11980-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimaent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 


files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  U.S.  Army 
Corps  of  Engineers'  Belton  Lake  Dam 
and  would  consist  of:  (1)  A  proposed 
intake  structiu^,  (2)  a  proposed  100- 
foot-long,  120-inch-diameter  steel 
penstock,  (3)  a  proposed  powerhouse 
containing  two  generating  imits  having 
a  total  installed  capacity  of  12.6  MW,  (4) 
a  proposed  3-mile-long,  25-kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

The  project  would  have  an  aimual 
generation  of  24.3  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFTR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  application  desiring  to  file 
a  competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
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address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  my  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(PR  Doc.  01-15001  Filed  &-13-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

June  8,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11970-000. 

c.  Date  filed:  April  18,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Prado  Dam 
Project. 

f.  Location:  On  the  Santa  Ana  River, 
in  San  Bernardino  County,  California. 
The  project  would  utilize  the  existing 
U.S.  Army  Corps  of  Engineers  Prado 
Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  Id 
83442,  (208)  745-8630. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
August  13,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  D.C.  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
h  ttp://www.ferc.fed.  us/efi/doorbell.  htm . 
Please  include  the  project  number  (P- 
11917-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  wtth  the  Commission 


to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  2,280-foot-long,  106-foot- 
high  earthfill  dam;  (2)  an  existing 
impoundment  having  a  surface  area  of 
768  acres  with  a  storage  capacity  of 
4,689  acre-feet  and  normal  water  surface 
elevation  of  560  feet  msl;  (3)  a  proposed 
650-foot-long,  60-inch-diameter  steel 
penstock;  (4)  a  proposed  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  2.5  MW;  (5)  a 
proposed  5-mile-long,  25  kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  20.8  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2A.  Washington. 
D.C.  20426,  or  by  calling  (202)  208- 
1371.  The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
apphcation  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  pemait 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  late 
than  120  days  after  the  specified 
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comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.6. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
prepcuation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Conunents,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protests,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conmients, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regidations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent. 


competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fitim  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

|FR  Doc.  01-15002  Filed  6-13-01;  8:45  am) 

BILLING  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene,  Protests^  and  Comments 

June  8,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11963-000. 

c.  Date  filed:  April  18,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  San  Pablo  Dam 
Project. 

{.  Location:  On  San  Pablo  Creek,  in 
Contra  Costa  County,  California.  The 
project  would  not  utilize  any  federal 
dam  or  facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services.  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8360. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
August  13,2001. 

AM  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  motions  to  intervene,  and 
protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 
Please  include  the  project  number  (P- 


11917-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  1,250-foot-long,  170-foot- 
high  earthfill  dam;  (2)  an  existing 
impoundment  having  a  surface  area  of 
854  acres  with  a  storage  capacity  of 
57,103-acre-feet  and  normal  water 
surface  elevation  of  710  feet  msl;  (3)  a 
proposed  500-foot-long,  60-inch- 
diameter  steel  penstock;  (4)  a  proposed 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
3  MW;  (5)  a  proposed  1-mile-long,  15  kV 
transmission  line;  and  (6)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  22.81  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
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application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
'  must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  pcsUminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA'HON", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 


copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  witJiin  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  01-15003  Filed  6-13-01;  8:45  am) 

BILUNC  CODE  C717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

June  8,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11956-000. 

c.  Date  filed:  April  16,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Palo  Verde  Dam 
Project. 

f.  Location:  On  the  Colorado  River,  in 
Riverside  County,  California  and 
Maricopa  County  Arizona.  The  project 
would  utilize  the  existing  Bureau  of 
Reclamation's  Palo  Verde  Division  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.  O.  Box  535,  Rigby,  ID 
83442.  (208)  745-8630. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
August  13,2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426. 
Comments,  motions  to  intervene,  and 


protests  may  be  electronically  filed  via 
the  internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at 
http://www.ferc.fed.us/efi/doorbell.htm. 
Please  include  the  project  number  (P- 
11956-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  Bureau  of 
Reclamation's  Palo  Verde  Diversion 
Dam  and  impoundment  would  consist 
of:  (1)  A  proposed  intake  structure;  (2) 
a  proposed  200-foot-long,  120-inch- 
diameter  steel  penstock:  (3)  a  proposed 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
20  MW;  (4)  a  proposed  5-mile-long,  15- 
kV  transmission  line;  and  (5) 
appurtenant  facilities. 

"The  project  would  have  an  annual 
generation  of  105  GWh  that  would  be 
sold  to  a  local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
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particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  Ble  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
woidd  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  residts  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
hitervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  FiUng  and  Service  of  Responsive 
Docimients — Any  filing  must  bear  in  all 
capital  letter  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regiilatory 


Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  trom  the 
Applicant.  If  any  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Davis  P.  Boergers, 

Secretary. 

(PR  Doc.  01-15004  Filed  6-13-01;  8:45  am] 

BiUJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

Junes,  2001. 

Take  notice  that  the  follovdng 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/y^pp7ica&oji;  Preliminary 
Permit. 

b.  Project  No.:  11935-000. 

c.  Date  filed:  March  30,  2001. 

d.  Applicant:  Inlet  Hydropower,  Inc. 

e.  Name  of  Project:  Inlet  Project. 

f.  Location:  On  the  Jim  Byms  Slough, 
in  Lincoln  Coimty,  Idaho.  The  project 
would  not  utilize  any  federal  lands  or 
facilities. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Silvio 
Coletti,  Inlet-Hydropower,  Inc.,  2727 
South  Merimac  Place,  Boise,  ID  83709, 
(208)  333-9447. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments: 
August  13,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docujnent 
on  that  resource  agency 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  30-foot-long,  8-foot-high 
concrete  retention  dam.  with  a  negligible 
impoimdment,  (2)  a  proposed  intake 
structiire,  (3)  a  proposed  5000-foot-long, 
72-inch-diameter  steel  penstock;  (4)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  1.162  MW,  (5)  a  proposed 
1.5-mile-long,  600  V  transmission  line, 
and  (6)  appurtenant  facilities. 

The  project  power  would  be  sold  to  a 
local  utility. 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE.,  Room  2A,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rinis.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
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application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  name  din  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preUminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroiunental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211, .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 
,  r.  Fifing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION", 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory— 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 


intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretary. 

(FR  Doc.  01-15005  Filed  6-13-01;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

)une8,  2001. 

Take  notice  that  the  followig 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PTeliminary 
Permit. 

b.  Project  No.:  11898-000. 

c.  Date  filed:  March  2,  2001. 

d.  Applicant:  Symbiotics,  LLC. 

e.  Name  of  Project:  Ririe  Dam  Project. 

f.  Location:  On  the  Willow  Creek,  in 
Bonneville  County.  Idaho.  Would  utilize 
the  existing  the  Bureau  of  Reclamation's 
Ririe  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith.  President,  Northwest  Power 
Services.  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-8630. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  July 
30,  2001. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments  recommendation, 
interventions,  and  protests,  may  be 
electronically  filed  via  the  internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  die  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 


filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  using  the  Bureau  of 
Reclamation's  Ririe  dam  and 
impoundment  would  consist  of:  (1)  A 
proposed  intake  structure;  (2)  a 
proposed  1,150-foot-long,  8-foot- 
diameter  steel  penstock;  (3)  a  proposed 
powerhouse  containing  one  generating 
imit  having  an  installed  capacity  of  2.2 
MW;  (4)  a  proposed  1.5-mile-long,  15  kV 
transmission  line;  and  (5)  appurtenant 
facilities. 

The  project  would  have  an  annual 
generation  of  112  GWh  that  would  be 
sold  to  a  local  utility. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's  Pubic 
Reference  Room,  located  at  888  First 
Street,  NE.,  Room  2 A,  Washington,  DC 
20426.  or  by  calling  (202)  208-1371. 
The  application  may  be  viewed  on 
http://www.ferc.fed.us/online/rims.htm 
(call  (202)  208-2222  for  assistance).  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified  . 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
to  allow  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  developing  application  must 
submit  to  the  Commission,  on  or  before 
a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
nodce  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
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application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particiUar 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filing  must  bear  in  all 
capital  letters  the  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 


representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  firom  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

David  P.  Boergers, 

Secretory. 

IFR  Doc.  01-15006  Filed  6-13-01;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  IMeeting 

June  11,  2001. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552B: 

AGENCY  HOUNNG  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  TIME:  June  18,  2001, 1  p.m. 

Room  2C.  888  First  Street,  NE., 
Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Docket  No. 
ELOO-95-031,  San  Diego  Gas  Electric 
Company  V.  Sellers  of  Energy  and 
Ancillary  Service  into  Markets  Operated 
by  the  California  Independent  System 
Operator  and  the  California  Power 
Exchange. 

Docket  No.  ELOO-98-030, 
Investigation  of  Practices  of  the 
California  Independent  System  Operator 
Corporation  and  the  California  Power 
Exchange. 

Docket  No.  RTOl-85-001,  California 
Independent  System  Operator 
Corporation. 

Docket  Nos.  ELOl-68-000  and  001. 
Investigation  of  Wholesale  Rates  of 
Public  Utility  Sellers  of  Energy  and 
Ancillary  Services  in  the  Western 
Systems  Coordinating  Council. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  P.  Boergers,  Secretary,  Telephone 
(202) 208-O400. 

David  P.  Boregers,    ' 

Secretory. 

(FR  Doc.  01-15132  Filed  6-12-01;  11:38  am) 

BILLMG  CODE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

June  5.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  July  16,  2001.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Siieet,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0813. 

Title:  Revision  of  the  Commission's 
Rules  to  Ensure  Compatibility  with 
Enhanced  91 1  Calling  Systems. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,- federal  government,  state,  local  or 
tribal  government. 
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Number  of  Respondents:  42,031. 

Estimated  Time  Per  Response:  1-5 
hours. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements, 
third  party  disclosure  requirement. 

Total  Annual  Burden:  195.100  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
revised  this  information  in  response  to 
petitions  for  reconsideration  filed  in 
response  to  the  Report  and  Order  in  CC 
Docket  No.  94-102.  The  Commission 
adopted  a  Memorandum  Opinion  and 
Order  in  the  wireless  Enhanced  911 
(E911)  rulemaking  proceeding, 
reaffirming  its  commitment  to  the  rapid 
implementation  of  technologies  needed 
to  bring  emergency  assistance  to 
wireless  callers  throughout  the  United 
States.  The  limited  revisions  made  in 
this  decision  to  the  Commission's  rules 
are  intended  to  remedy  technical 
problems  raised  in  the  record. 

OMB  Control  No.:  3060-0179. 

Trt/e;  Section  73.1590,  Equipment 
Performance  Measurements. 

Form  No.  .N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  13,049. 

Estimated  Time  Per  Response:  .5-18 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Total  Annual  Burden:  12,335  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Section  73.1590 
requires  licensees  of  AM,  FM  and  TV 
stations  to  make  audio  and  video 
equipment  performance  measurements 
for  each  main  transmitter.  These 
measurements  and  a  description  of  the 
equipment  and  procedure  used  in 
making  the  measurements  must  be  kept 
on  file  at  the  transmitter  for  two  years. 
In  addition,  this  information  must  be 
made  available  to  the  FCC  upon  request. 
The  data  is  used  by  FCC  staff  in  field 
investigations  to  identify  sources  of 
interference. 

Federal  Communications  Commission. 

Magalie  Roman  Sales, 

Secretary. 

IFR  Doc.  01-14935  Filed  6-13-01;  8:45  am) 

BILLINQ  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  01-1264] 
Network  Practices 

agency:  Federal  Communications 
Commission. 


ACTION:  Notice. 


SUMMARY:  The  Federal  Communication 
Commission  seeks  comment  on  a 
Petition  for  Inquiry  into  Network 
Practices  filed  in  behalf  of  Network 
Affiliated  Stations  Alliance. 
DATES:  Comments  must  be  filed  on  or 
before  July  23,  2001;  reply  comments 
must  be  filed  on  or  before  August  22, 
2001. 

ADDRESSES:  Federal  Communications 

Commission,  445  12th  Street,  S.W., 

Washington,  DC.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mania  K.  Baghdad!,  Policy  and  Rules 

Division,  Mass  Media  Bureau,  at  418- 

2120. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Public  Notice 
{"Notice").  DA  01-1264,  released  May 
22.  2001.  The  Petition  and  all 
subsequently  filed  documents  are 
available  for  public  inspection  and 
copying  during  normal  business  hours 
in  the  Commission's  Reference 
Information  Center  located  at  Room  CY- 
A257,  445  Twelfth  Street,  S.W., 
Washington,  D.C.  20554  and  may  also 
be  purchased  firom  the  Commission's 
copy  contractor.  International 
Transcription  Service  ("ITS"),  202-857- 
3800,  445  12th  Street,  S.W.,  Room  CY- 
B402,  Washington,  D.C. 

Synopsis  of  Public  Notice 

1.  On  March  8,  2001,  Network 
Affiliated  Stations  Alliance  ("NASA") 
filed  a  Petition  for  Inquiry  into  Network 
Practices  ("Petition").  NASA's  Petition 
asked  the  FCC  to  institute  an  inquiry  as 
to  whether  certain  alleged  practices  of 
the  top  four  television  networks  with 
respect  to  their  affiliates  are  consistent 
with  the  Commission's  network  rules, 
CFR  73.658;  the  Communications  Act; 
and  the  public  interest.  In  addition, 
NASA  asked  that  the  Commission 
examine,  in  the  inquiry,  what  additional 
steps  it  should  take  to  "limit  or  prevent 
other  improper  network  conduct  not 
deemed  to  violate  existing  rules."  In  a 
letter,  dated  May  2,  2001,  submitted  to 
the  Commission,  counsel  for  NASA 
urged  that  the  Commission  treat  its 
Petition  as  a  petition  for  declaratory 
relief  (Letter  to  Michael  Powell, 
Chairman,  fttim  Wade  H.  Hargrove  and 
Jonathan  D.  Blake,  Counsel  for  the 
Network  Affiliated  Stations  Alliance, 
May  2,  2001).  In  response  to  this  letter, 
the  four  major  networks  raised 
procedural  concerns  about  the  NASA 
Petition  and  denied  that  they  had 
violated  the  Commission's  rules  (Letter 
to  Michael  K.  Powell,  Chairman,  from 
Maureen  O'Connell,  Fox  Broadcasting 
Company;  Anne  Lucey,  Viacom,  Inc.; 


Diane  Zipursky,  National  Broadcasting 
Company,  Inc.;  and  Susan  Fox,  The 
Walt  Disney  Company,  May  14,  2001. 
The  foregoing  networks  have  also 
submitted  letters  with  respect  to  the  ex 
parte  status  of  the  NASA  Petition).  As 
indicated  in  the  Petition  and  subsequent 
letters  ft-om  NASA  and  the  top  four 
networks,  the  parties  disagree  as  to 
whether  the  Commission  should  take 
action  with  respect  to  the  Petition,  and, 
if  so,  as  to  the  procedural  context  of  any 
such  Commission  response.  No  decision 
has  been  reached  as  to  this  issue  and 
none  is  expressed  or  implied  by  our 
action  here. 

2.  By  this  Notice,  comment  is  sought 
on  the  Petition  and  the  responses  to  the 
Petition.  Interested  parties  may  submit 
comments.  Comments  and  replies 
should  specifically  reference  this  Notice 
(DA  01-1264).  Commenters  must  file  an 
original  and  four  copies  of  all  comments 
and  reply  comments  with  the 
Commission's  Secretary:  Magalie  Roman 
Salas,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
St.,  SW,  Room  TW-A325,  Washington, 
DC.  20554. 

3.  Ex  parte  status:  In  order  to  permit 

a  full  exchange  of  views  on  the  multiple 
issues  raised  in  the  Petition,  and  given 
NASA's  clarification  that  it  is  seeking  a 
declaratory  ruling  rather  than  specific 
enforcement  action,  we  have  concluded 
that  the  public  interest  would  be  served 
by  classifying  this  proceeding  as  permit- 
but-disclose  under  the  ex  parte  rules. 
Accordingly,  by  this  Notice,  and 
pursuant  to  §  1.1200(a)  of  the 
Commission's  nUes,  we  announce  that 
this  proceeding  will  be  governed  by 
permit-but-disclose  ex  parte  procedures 
that  are  applicable  to  nonrestricted 
proceedings  under  §  1.1206  of  the 
Commission's  rules. 

4.  Permit-but-disclose  ex  parte 
procedures  permit  interested  parties  to 
make  ex  parte  presentations  to  the 
Commissioners  and  Commission 
employees  and  require  that  these 
presentations  be  disclosed  in  the  record 
of  the  relevant  proceeding.  Persons 
making  a  written  ex  parte  presentation 
to  the  Commissioners  or  Commission 
employees  must  file  the  written 
presentation  with  the  Commission,  as 
set  forth,  no  later  than  the  next  business 
day  after  the  presentation.  Section 
1.1206(b)(1).  Persons  making  oral  ex 
parte  presentations  must  file  a  summary 
of  the  presentation,  and  deliver  copies 
to  the  Commissioners  or  Commission 
employees  involved  with  the 
presentation  no  later  than  the  next 
business  day  after  the  presentation. 
Section  1.1206(b)(2).  All  ex  parte  filings 
must  be  clearly  labeled  as  such  and 
must  reference  this  Notice,  as  well  as 


32358 


Federal  Register/ Vol.  66,  No.  115 /Thursday,  June  14,  2001 /Notices 


any  other  applicable  docket  or  file 
numbers. 

5.  An  original  and  one  copy  of  all 
memoranda  must  be  filed  with  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  in  accordance  with  §  1.1206(b)(1) 
of  the  Commission's  Rules.  In  addition, 
one  copy  of  each  ex  parte  memorandum 
should  be  delivered  to  each  of  the 
following  locations:  (1)  The 
Commission's  duplicating  contractor 
ITS,  and  (2)  Mania  K.  Ba^dadi,  Pobcy 
and  Rules  Division,  Mass  Media  Bureau, 
445  Twelfth  Street,  S.W.,  Room  2-C267, 
Washington.  D.C.  20554. 
Federal  Communications  Commission. 
Roy  |.  Stewart, 
Chief,  Mass  Media  Bureau. 
(FR  Doc.  01-14934  Filed  6-13-01;  8:45  am] 

BILLING  CODE  671J-01-P 


FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Labor-Management  CooperatkMi 
Program;  Proposed  Policy  Change 

agency:  Federal  Mediation  and 
Conciliation  Service. 
ACTION:  Request  for  public  comment  on 
proposed  policy  change  on  allocating 
funds  under  the  Labor-Management 
Cooperation  Program. 

summary:  The  Federal  Mediation  and 

Conciliation  Service  (FMCS)  is 
publishing  the  Proposed  Policy  Change 
on  Allocating  Funds  Under  the  Labor- 
Management  Cooperation  Program  to 
inform  the  public.  The  program  is 
supported  by  Federal  funds  authorized 
by  the  Labor-Management  Cooperation 
Act  of  1978,  subject  to  annual 
appropriations. 

DATES:  Comments  must  be  submitted  on 

or  before  July  16,  2001. 

ADDRESSES:  Send  Comments  to:  Vella 

M.  Traynham,  Director  of  Arbitration 

Services,  FMCS,  2100  K  Street,  NW., 

Washington,  DC  20427. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vella  M.  Traynham,  202-606-8181. 

Labor-Management  Cooperation 
Program  Proposed  Guideline  Change 

D.  Allocations 

Any  funds  returned  to  FMCS  from  a 
competitive  grant  can  be  awarded  on  a 
noncompetitive  basis,  provided  the 
award  is  made  during  the  period  in 
which  the  grant  period  is  effective. 

C.  Richard  Barnes, 

Director,  Federal  Mediation  and  Conciliation 
Service. 

|FR  Doc.  01-15026  Filed  6-13-01;  8:45  am] 

BiUJNO  CODE  S732-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Government-Owned  inventions; 
Availability  for  Licensing 

AGENCY:  Centers  for  Disease  Control  and 
Prevention,  Technology  Transfer  Office, 
Department  of  Health  and  Human 
Services 
ACTION:  Notice. 

The  inventions  named  in  this  notice 
are  owned  by  agencies  of  the  United 
States  Government  and  are  available  for 
licensing  in  the  United  States  (U.S.)  in 
accordance  with  35  U.S.C.  207,  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  research 
and  development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
ADDRESSES:  Licensing  information,  and 
copies  of  the  U.S.  patent  applications 
listed  below,  may  be  obtained  by 
writing  to  Thomas  E.  OToole,  M.P.H., 
Deputy  Director,  Technology  Transfer 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  E-67. 1600 
Clifton  Rd.,  Atlanta.  GA  30333, 
telephone  (404)  639-6270;  facsimile 
(404)  639-6266;  or  email  ttodcdc.gov.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  unpublished  patent 
applications. 

Gripping  Assembly  for  Impact  Hammer 

The  Gripping  Assembly  for  an  Impact 
Hammer  easily  attaches  to  an  existing 
hydraulic  impact  hammer  and  performs 
three  functions:  First,  the  assembly 
allows  an  impact  hanmier  operator  to 
manipulate  and  hold  objects  that  are  to 
be  broken  with  the  hammer.  Second,  the 
assembly  allows  the  operator  to  grasp 
and  move  objects  (such  as  the  debris 
that  may  clog  a  grizzly  in  an 
underground  mine).  Finally,  an  operator 
can  use  the  assembly  to  "sweep"  debris 
from  the  work  area  (such  as  the  fines 
that  may  accumulate  and  clog  a  grizzly 
in  an  underground  mine). 
Inventors:  Bill  M.  Stewart  et  al.,  U.S. 

Patent  Application  SN:  To  be 

assigned,  filed  4.16.2001  (CDC  Ref.  #: 

1-029-00) 

Method  and  Apparatus  for  Laser  Safiety 
in  Hazardous  Locations 

Laser-based  technology  is  used  in 
several  diverse  industries  to  monitor 
flammable  material  processes.  This 
invention  monitors  temperatures  within 


these  processes  when  heated  by  a  laser 
and  compares  these  temperatures  with  a 
preset  temperature  threshold.  If  the 
temperatuire  threshold  is  exceeded,  the 
invention  shuts  down  the  laser,  thus 
preventing  ignition  of  flammable 
material. 

Inventors:  William  D.  Monaghan,  et  al., 
U.S.  Patent  Application  SN:  To  be 
assigned,  filed  2.9.2001  (CDC  Ref.  «: 
1-030-00) 

Lighted  Rescue  Team  Lifieline 

The  Lighted  Rescue  Team  Lifeline  is 
a  flexible  illuminated  safety  line  used  to 
keep  rescue  and  exploration  team 
members  together  in  low-light  areas. 
The  lighted  lifeline  helps  to  prevent 
tripping  and  falling  problems,  and  it 
eases  the  task  of  locating  the  lifeline  if 
it  becomes  entangled  around  obstacles. 

Inventors:  Ronald  S.  Conti  et  al.,  U.S. 
Patent  Application  SN:  To  be 
assigned,  filed  3.7.2001,  (CDC  Ref.  #: 
1-034-00) 

A  12-volt  Battery  Charging  Apparatus 
Using  Mine  Shaft  Guide  Roller  Wheels 

Elevators  and  mine  shaft  conveyances 
often  require  local  instrumentation  to 
monitor  conveyance  speed,  location, 
cable  tension,  etc.  Power  for  these 
instruments  is  generally  provided 
through  a  trailing  cable.  Li  deep  mines, 
or  high  buildings,  trailing  cables  can  be 
impractical  for  many  reasons.  This 
invention  describes  a  self-contained 
unit  that  contains  a  battery  used  to 
power  the  local  instrumentation,  and  a 
charging  system  that  uses  the  motion  of 
the  elevator  or  shaft  conveyance  to 
charge  the  battery. 

Inventors:  Michael  J.  Beus  et  al.,  U.S. 
Patent  Application  SN:  Application 
yet  to  be  filed  (CDC  Ref.  #:  1-038-00) 

Dated:  June  6.  2001. 
Kathleen  M.  Rest, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention. 
IFR  Doc.  01-14939  Filed  6-13-01;  8:45  am] 
BHJJNG  CODE  4163-1S-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Planning,  Research  and 
Evaluation;  Grant  to  the  University  of 
Hawaii 

AGENCY:  Office  of  Planning,  Research 
and  Evaluation,  ACF.  DHHS. 

ACTION:  Award  announcement. 
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SUMMARY:  Notice  is  hereby  given  that  a 
noncompetitive  grant  award  is  being 
made  to  the  University  of  Hawaii  to 
develop  a  virtual  Data  Center  for 
Children  and  Families  that  contains  the 
most  comprehensive  collection  of  data 
and  information  on  Hawaii's  children 
and  families.  As  a  Congressional 
setaside,  this  one-year  project  is  being 
funded  noncompetitively.  The  cost  of 
this  one-year  project  is  $100,000. 
FOR  FURTHER  INFORMATION  CONTACT:  K.A. 
Jagannathan,  Administration  for 
Children  and  Families,  Office  of 
Planning,  Research  and  Evaluation,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Phone:  202-205-4829. 

Dated:  June  7.  2001. 

Howard  Rolston, 

Director,  Office  of  Planning,  Research  and 
Evaluation. 

[FR  Doc.  01-15032  Filed  6-13-01;  8:45  am] 

BMJJNO  COOC  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  artd  Drug  Administration 

A  Conversation  About  Cancer  Drug 
Development  With  Cancer  Patient 
Advocates 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

The  Food  and  Drug  Administration 
(FDA)  is  announcing  the  following 
meeting:  A  Conversation  About  Cancer 
Drug  Development  With  Cancer  Patient 
Advocates.  The  topics  to  be  discussed 
are:  Fast  track,  compassionate  use, 
quality  of  life,  the  Patient  Coijsultant 
Program,  and  other  issues  as  they  arise. 

Date  and  Time:  The  meeting  will  be 
held  on  Jiuie  29,  2001,  2  p.m.  to  4  p.m. 

Location:  The  meeting  will  be  held  at 
the  Westin  Fairfax  Hotel,  Whitehall 
Room.  2100  Massachusetts  Ave.  NW., 
Washington,  DC  20008,  202-293-2100. 

Contacts:  Patricia  C.  Delaney  and 
JoAim  M.  Minor,  Office  of  Special 
Health  Issues,  Cancer  Liaison  Program, 
Office  of  International  and  Constituent 
Relations,  Office  of  the  Commissioner, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-4460,  FAX:  301-443-4555,  or 
e-mail:  pdelaney@oc.fda.gov  and 
jminor@oc.fda.gov. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  fax  number 
and/or  e-mail  address)  to  either  contact 
person  by  June  22,  2001. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact 


Patricia  C.  Delaney  or  JoAnn  M.  Minor 
at  least  7  days  in  advance. 

Dated:  }une  8.  2001. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  01-14930  Filed  6-13-01;  8:45  ami 

BILUNG  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Advisory  ^ 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  19,  2001,  from  8:30  a.m.  to 
5:30  p.m.  and  July  20,  2001,  from  8:30 
a.m.  to  3  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
conference  room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact:  Nancy  Chamberlin,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1076),  Rockville, 
MD  20857,  301-827-7001,  ore-mail: 
CHAMBERLINN@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  July  19,  2001,  the 
committee  will:  (1)  Discuss  specific 
recommendations  of  the  Orally  Inhaled 
and  Nasal  Drug  Products  Subcommittee 
regarding  dose  response  of  locally  acting 
nasal  sprays  and  nasal  aerosols,  with 
particular  application  to  bioequivalence 
studies;  (2)  hear  reports  and  provide 
direction  to  the  Nonclinical  Studies 
Subcommittee;  (3)  provide  comments 
and  advice  to  the  Risk-Based  Chemistry, 
Manufacturing,  and  Controls  Review 
Working  Group  for  establishment  of  a 
list  of  low  risk  drugs;  (4)  discuss  and 
provide  direction  on  optimal 
applications  of  inline  process  controls 


in  pharmaceutical  production;  and  (5) 
discuss  problems  and  provide 
comments  to  form  a  scientific  basis  for 
establishment  of  acceptance  limits  for 
microbiological  tests  that  use  newly 
developed  technologies  that  do  not  rely 
on  colony  counts,  and  their  application 
as  process  controls  and  product  release 
criteria.  On  July  20,  2001,  the  committee 
will:  (1)  Provide  conunents  and  advice 
on  methods  to  determine  drug  transfer 
into  breast  milk  and  interpretation  of 
data;  and  (2)  discuss  and  provide 
comments  on  the  feasibility,  scientific 
challenges,  and  approaches  for 
establishment  of  pharmaceutical 
equivalence,  bioavailability,  and 
bioequivalence  of  liposome  drug 
products. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  12,  2001.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:15 
p.m.  to  2:15  p.m.  on  July  19,  2001,  and 
between  approximately  10:15  a.m.  to 
11:15  a.m.  on  July  20,  2001.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  July  12,  2001,  and 
subnut  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2).   ^ 

Dated:  June  6.  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
(FR  Doc.  01-14928  Filed  6-13-01;  8:45  am) 
BHJJNQ  COOe  416(M>1-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Orally  Inhaled  and  Nasal  Drug 
Products  Subcommittee  of  the 
Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
IMeeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
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(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Orally  Inhaled 
and  Nasal  Drug  Products  Subcommittee 
of  the  Advisory  Committee  for 
Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  July  17,  2001.  from  8:30  a.m.  to 
5:30  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
conference  room  1066,  5630  Fishers 
Lane,  Rockville,  MD. 

Contact.  Nancy  Chamberlin,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093)  Rockville, 
MD  20857,  301-827-7001,  or  e-mail: 
CHAMBERLINN@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  meeting 
will  discuss  the  issue  of  dose-response 
of  locally  acting  nasal  sprays  and  nasal 
aerosols,  with  particular  application  to 
bioequivalence  studies. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  10.  2001.  Oral 
presentations'from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  to  12:30  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  10,  2001,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  )une  6.  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
|FR  Doc.  01-14929  Filed  6-13-^)1;  8:45  ami 
BttXMG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-10043] 

Agency  Information  Collection 
Acth^lties:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection:  Title  of 
Information  Collection:  Evaluation  of 
the  BadgerCare  Medicaid 
Demonstration;  Fonn  No.:  HCFA-10043 
(OMB  #0938-NEW);  Use:  The  subject 
surveys  are  components  of  the  HCFA 
evaluation  of  the  Wisconsin  BadgerCare 
Section  1115  Medicaid  demonstration 
and  Title  XXI  (SCHIP)  program.  The 
goals  of  the  evaluation  are  to  assess  the 
effectiveness  of  BadgerCare  in  reducing 
the  nimiber  of  Wisconsin  residents  who 
lack  health  insurance,  increasing 
participation  of  eligible  children  in  the 
SCHIP  program,  and  supporting  families 
making  transitions  from  welfare  to 
work.  Other  specific  features  of 
BadgerCare  will  be  examined  as  well, 
including  the  State's  outreach  efforts 
and  policy  of  charging  premiums  to 
selected  families.  Findings  from  the 
study  will  help  to  inform  HCFA  policy 
regarding  Medicaid  demonstrations  and 
SCHIP,  and  will  help  states  in  designing 
similar  health  insujrance  programs.; 
Frequency:  Other:  One  time;  Affected 
Public:  Individuals  or  Households; 
Number  of  Respondents:  5,680;  Total 
Annual  Responses:  5,680;  Total  Annual 
Houre;  1,914. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 


proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  HCFA- 
10043.  Room  N2-14-26.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  Junes.  2001. 
John  P.  Burke  ID, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 

[FR  Doc.  01-T14946  Filed  6-13-01;  8:45  am] 
BILUNO  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

[HCFA-2746] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 


Federal  Register/ Vol.  66.  No.  115/Thursday,  June  14.  2001 /Notices 


32361 


Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Death  Notification;  Form  No.: 
HCFA-2746  (OMB#  0938-0448);  Use: 
This  form  is  completed  by  all  Medicare 
approved  ESRD  facilities  upon  death  of 
an  ESRD  patient.  The  forms  primary 
purpose  is  to  collect  fact  and  cause  of 
death.  Reports  of  deaths  are  used  to 
show  cause  of  death  and  demographic 
characteristics  of  these  patients; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit; 
Federal  Gov't.,  Not-for-profit 
institutions;  Number  of  Respondents: 
4,000;  Total  Annual  Responses:  56.258; 
Total  Annual  Hours:  9,564. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://Mnvw.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Melissa  Musotto,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  June  5.  2001. 
John  P.  Burke  III, 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  HCFA 
Enterprise  Standards. 
|FR  Doc.  01-14947  Filed  6-13-01:  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Request  for  Clearance  To 
Evaluate  the  National  Institutes  of 
Health  (NIH)  Small  Business 
Innovation  Research  (SBIR)  Program 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  histitutes  of  Health  (NIH)  will 


publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  The  National  Survey  to  Evaluate 
the  NIH  SBIR  Program.  Type  of 
Information  Collection  Request:  NEW. 
Need  and  Use  of  the  Information 
Collection:  The  NIH,  Office  of 
Extramural  Research,  Office  of 
Extramural  Programs  seeks  to  obtain 
OMB's  approval  to  conduct  a  survey  to 
evaluate  the  Small  Business  Innovation 
Research  (SBIR)  Program.  The  SBIR 
Program,  established  by  Congress  in 
1982  (Public  Law  97-219)  and  recently 
reauthorized  through  September  30, 
2008  (P.L.  106-554),  provides  research 
support  to  small  businesses  for 
innovative  technology.  Primary 
objectives  are  to  assess  the  extent  to 
which  SBIR  program  goals  are  being 
met,  particularly  those  dealing  with  the 
commercialization  of  research  products, 
processes  or  services  and  the 
uncovering  of  new  knowledge  that  will 
lead  to  better  health  for  everyone.  With 
survey  information,  NIH  is  enabled  to 
accurately  assess  the  results  of  its  large 
financial  investment  in  funding 
innovative  research  conducted  by  small 
business  concerns.  Findings  will  help  to 
(1)  understand  if  innovative  projects 
supported  through  the  NIH  SBIR 
Program  are  being  commercialized,  and 
if  so,  to  classify  the  types  of  products, 
processes  or  services  that  are  derived 
through  SBIR  funding;  (2)  determine  if 
other  measures  of  success  defined 
within  the  NIH  mission  are  being 
achieved;  and  (3)  enhance  NIH's 
administration  of  the  SBIR  Program  and 
the  support  that  it  provides  to  small 
business  concerns.  Overall,  the  NIH  will 
use  the  survey  results  to  assess  the 
outcomes  from  NIH-supported  SBIR 
awards.  OD  will  collect  information 
from  SBIR  awardees  using  an  Internet 
survey.  The  online  survey  will  be 
implemented  using  Secure  Socket  Layer 
(SSL)  encryption  technology  and 
password  access.  OD  will  use  first-class 
mail  and  email  messages  to  advise 
awardees  that  they  have  been  selected  to 
participate  in  the  survey.  Frequency  of 
Reponse:  One  time  survey.  Affected 
Public:  Small  business  concerns 
supported  by  NIH  through  the  SBIR 
Program.  Type  of  Respondents:  For- 
profit  small  business  concerns  that  have 
received  NIH  SBIR  awards.  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents: 
1.000;  Estimated  Number  of  Responses 
Per  Respondent:  1;  Averaged  Burden 
Hours  Per  Response:  .5;  and  Estimated 
Total  Aimual  Burden  Hours  Requested: 


500.  The  aimualized  cost  to  the  public 
is  estimated  at  $37,500.  There  are  no 
Capital  Costs.  Operating  Costs  and/or 
Maintenance  Costs  to  report. 

Requests  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  information  collection;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Ms.  ]o  Anne 
Goodnight,  NIH  SBIR/STTR  Program 
Coordinator,  Rockledge  II  Bldg..  Room 
6186,  6701  Rockledge  Drive,  Bethesda, 
MD  20892-7910,  or  call  non-toll-free 
number  (301)  435-2688  or  email  your 
request,  including  your  address,  to: 
igl28w®nih.gov.  "^ 

COMMENTS  DUE  DATE:  Conunents 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  August  13,  2001. 

Dated:  |une  7.  2001. 
)o  Anne  Goodnight, 

Coordinator,  Small  Business  Innovation 
Research/Small  Business  Technology 
Transfer  Program.  Office  of  Extramural 
Programs,  Office  of  Extramural  Research, 
National  Institutes  of  Health. 
(FR  Doc.  01-14972  Filed  6-13-01;  8:45  ami 

Baima  cooe  414o-oi-h 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  Review; 
Comment  Request;  The  Jackson  Heart 
Study:  Annual  Follow-Up  WHh  Third 
Party  Respondents 

summary:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLBI),  the  National  Institute  of  Health 
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(NIH)  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  review  and  approval  of  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  November  15,  2000,  page 
69031-69032  and  allowed  60-days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995.  unless  it  displays  a 
ciurently  valid  OMB  control  number. 


Proposed  Collection 

Title:  The  Jackson  Heart  Study: 
Annual  Follow-up  with  Third  Party 
Respondents  Type  of  Information 
Collection  Request:  New,  Need  and  Use 
of  Information  Collection:  This  is  a 
request  for  collection  of  follow-up 
information  from  third  party  individuals 
(next-of-kin  descendants  and 
physicians)  for  the  participants  in  the 
Jackson  Heart  Study  (JHS)  Follow  up. 
The  information  is  necessary  to 
complete  the  determination  of  causes  of 
morbidity  and  mortality  in  the  JHS 
Cohort.  The  initial  examination  phase  of 
the  study  began  in  the  fall  of  2000  and 
will  take  approximately  three  years  to 
complete.  Annual  follow-up  will  begin 
one  year  after  the  initial  exam,  in  the 
Fall  of  2001.  The  information  collected 
will  be  used  by  the  public  and  private 


sector  for  public  health  planning, 
medical  education,  other  epidemiologic 
studies,  and  biomedical.  Frequency  of 
Response:  One-Time.  Affected  Public: 
Individuals  or  families:  Businesses  or 
other  for  profit;  Not-for-profit 
institutions.  Type  of  Respondents:  Third 
party  respondents  (next-of-kin 
decedents  and  physicians).  The  annual 
reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents:  480. 
Estimated  Number  of  Responses'  per 
Respondent:  1.  Average  Burden  Hours 
Per  Response:  0.333.  Estimated  Total 
Annual  Burden  Hours  Requested:  160. 
The  annualized  cost  to  respondents  is 
estimated  at:  $3,600.  There  are  no 
Capital  Costs,  Operating  Costs  or 
Maintenance  Costs  to  report. 

Estimates  of  the  aimual  reporting 
burden  to  respondents: 


Type  of  respondents 

Estimated 

number  of 

respondents 

Estimated 
number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Estimated  total 

annual  burden 

hours 

requested 

Morbidity  &  Mortality  AFU  3rd  party  next-of-kin  decedents  

240 
240 

1 
1 

•     0.33 
0.33 

80 

Mortxdity  &  Mortality  AFU  3rd  party  Physicians 

80 

Total 

480 

160 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  pubUc  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 


to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Ms. 
Cheryl  Nelson,  Epidemiology  and 
Biometry  Program,  Division  of 
Epidemiology  and  Clinical 
Applications,  NHLBI,  NIH,  II  Rockledge 
Centre,  6701  Rockledge  Drive,  room 
8152,  Bethesda,  MD,  20892,  or  call  non- 
toll-free  number  (301)  435-0451,  or  e- 
mail  your  request,  including  your 
address  to:  cn80n@nih.gov. 

Comments  Due  Date:  Comments 
regarding  the  information  collection  are 
best  assured  of  having  their  full  effected 
if  received  on  or  before  July  16,  2001. 

Peter  J.  Savage, 

Acting  Director,  Division  of  Epidemiology  and 

Clinical  Applications,  NHLBI. 

(FR  Doc.  01-14973  Filed  6-13-01;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel  In  Vivo 
Cellular  and  Molecular  Imaging  Centers. 

ZJate.  July  18-19,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriot,  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Timothy  C.  Meeker,  MD., 
Scientific  Review  Administrator,  Special 
Referral  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  room 
8088,  Rockville.  MD  20852,  301/594-1279. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
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Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  |une  7.  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-14965  Filed  6-13-01;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended,  the  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Innovative 
Technologies  for  the  Molecular  Analysis  of 
Cancer. 

Dote.July  18-20.  2001. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin. 
Avenue.  Bethesda,  MD  20814. 

Contact  Person  .Thomas  M.  Vollberg.  PhD. 
Scientific  Review  Administrator,  Special 
Review.  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute.  National  Institute  of  Health. 
6116  Executive  Boulevard,  Room  8049. 
Rockville,  MD  20852,  301/594-9582. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional    •" 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis;  93.395,  Cancer  Treatment 
Research:  93.396,  Cancer  Biology  Research; 
93.397,  Cancer  Centers  Support;  93.398, 


Cancer  Research  Manpower;  93.399.  Cancer 
Control.  National  Institutes  of  Health.  HHS) 

Dated:  )une  7.  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14966  Filed  6-13-01;  8:45  am] 

MJJNO  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
could  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Small 
Grants  Program  for  Cancer  Epidemiology. 

Ztote.July  17-18,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin  Ave.. 
Bethesda.  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski,  PhD.. 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch.  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health.  6116 
Executive  Boulevard.  Room  8045,  Bethesda. 
MD  20892,  301/594-1566. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  E)etection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  June  7,  2001. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14967  Filed  6-13-01;  8:45  am] 

BtLUNQ  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Exposure 
Assessment  Methods  for  Cancer  Research. 

ZJate.July  16-17.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Lalita  D.  Palekar.  PhD. 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8105.  Bethesda.  MD  20892-7405.  (301)  496- 
7575. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  profession 
affiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 
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Dated:  June  7,  2001. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14968  Filed  6-13-01;  8:45  am) 

BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Development  of  Novel  Imaging  Technologies 
(Phased  Innovation)  PAR0CM)89  and 
Development  of  Novel  imaging  Technologies: 
(SBIR/STTR)  Initiative. 

Dote;  July  12-13.2001. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Joyce  C  Pegues.  PhD. 
Scientific  Review  Administrator,  Special 
Review,  Referral,  and  Resources  Branch, 
Division  of  Extramural  Activities,  National 
Cancer  Institute.  6116  Executive  Boulevard. 
Room  8084,  Bethesda.  MD  20892.  301/5^4- 
1286. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
aHiliation  of  the  interested  person. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  June  7,  2001. 
La  Verne  Y,  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14969  Filed  6-13-01;  8:45  am] 

BILUNG  COOE  4140— 01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subcommittee 
H — Clinical  Groups. 

Dote;  July  9.  2001. 

Time:  8:30  am  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Deborah  R.  Jaffe,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  NIH,  6116 
Executive  Boulevard,  Room  8038,  MSC  8328, 
Bethesda,  MD  20892,  (301)  496-7721. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Research  Manpower;  93.399,  Cancer 
Control,  National  Institutes  of  Health.  HHS) 

Dated:  June  7,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14970  Filed  6-13-01;  8:45  am] 
BHJJNG  COOE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute,  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Small 
Grants  Program  for  Behavioral  Research  in 
Cancer  Control. 

Date:  July  10,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn,  8120  Wisconsin  Ave, 
Bethesda.  MD  20814. 

Contact  Person:  Mary  Jane  Slesinski, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8045,  Bethesda, 
MD  20892,  301/594-1566. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
CaQcer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  June  7,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14971  Filed  6-13-01;  8:45  am] 
mxiNO  cooe  414(m)i-m 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Genetic  Modifiers  of  Single  Gene  Defect 
Diseases. 

Date:  June  25-26,  2001, 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Robert  B.  Moore.  Scientific 
Review  Administrator,  Review  Branch,  Room 
7192,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  301-435-3541, 
mooreb@nhlbi.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  June  6,  2001. 
La  Verne  Y.  Stringfield. 

Director,  Ofpce  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14961  Filed  6-13-01;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections" 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Mentored  Scientists  Development  Award 
SEP. 

Dote;  June  28,  2001. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;6701  Rockledge  Drive,  Room  7214, 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Roy  L  White.  Review 
Branch,  NIH.  NHLBI.Rockledge  Building  II. 
6701  Rockledge  Drive.  Room  7196.  Bethesda, 
MD  20892.  301-435-0291. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  6,  2001. 

Laveme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14962  Filed  6-13-01;  8:45  am) 

BILLING  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Transactivation  of  Fetal  Hemoglobin  Genes 
for  Treatment  of  Sickle  Cell  Disease  and 
Cooley's  Anemia. 

Date;  June  18,  2001. 

Time:  8  a.m.  to  5  p.m.  ~~ 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Terrace 
Room,  5520  Wisconsin  Avenue.  Chevy 
Chase,  MD  20815. 

Contact  Person:  Robert  B.  Moore,  Scientific 
Review  Administrator,  Review  Branch,  Room 
7192.  Division  of  Extramural  Affairs. 
National  Heart.  Lung,  and  Blood  Institute. 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  301-435-3541. 
mooreb@nhlbi.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837.  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  June  6.  2001. 

La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14963  Filed  6-13-01;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institutes  on  Aging;  Notice  of 
Closed  Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
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the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Oxidative 
Stress  in  Alzheimer's  Diseasfe. 

Date:  June  25-26,  2001. 

Time:  7:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Plaza  Hotel,  369  West  Vine 
Street,  Lexington,  KY  40507. 

Contact  Person:  Louise  L.  Hsu,  PhD., 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda.  MD  20892, 
(301}  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel. 

Dtote.  June  27,  2001. 

Time:  1:00  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Gateway  Building,  7201  Wisconsin 
Avenue.  Bethesda.  MD  20814  (Telephone 
Conference  Call). 

Contact  Person:  Arthur  D.  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda.  MD  20892. 
(301)496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Function  and 
Dysfunction  of  Presenilin-1. 

Dafe.July  19-20,  2001. 

Time:  6:00  p.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western  Grant  Hotel.  1100 
South  Michigan  Ave.,  Chicago.  IL  60605. 

Contact  Person:  ArthufD.  Schaerdel,  DVM. 
Scientific  Review  Administrator.  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212.  Bethesda,  MD  20892, 
(301)  496-9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  June  06,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-14957  Filed  6-13-01;  8:45  am] 

MUMG  CODE  4140-01-M 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtii 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  IMeeting 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  coidd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

rtore;  June  20.  2001. 

Time:  11:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Governor's  House.  1615  Rhode 
Island  Avenue.  NW.,  Washington.  DC  20036. 

Contact  Person:  Melissa  Stick.  PhD.  MPH. 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NIDCD/NIH,  6120  Executive  Blvd, 
Bethesda,  MD  20892,  301-496-8683. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 
Dated:  June  6,  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14958  Filed  6-13-01;  8:45  am) 

BNJJNG  CODE  4140-01-M 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applicants,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  NIAAA  Special  Emphasis 
Panel. 

Date.  July  9,  2001. 

Time:  10  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn,  924  Twenty-Fifth 
Street.  NW..  Washington,  DC  20037. 

Contact  Person:  Sean  O'Rourke.  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch.  National  Institute  on  Alcohol 
Abuse  and  Alcoholism.  National  Institutes  of 
Health.  Suite  409.  6000  Executive  Boulevard. 
Bethesda.  MD  20892-7003,  301-443-2861. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  6.  2001. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd..  Suite  409. 
Rockville.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramual  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health.  Suite  409,  6000  Executive  Blvd.. 
Bethesda.  MD  20892-7003.  301-443-Q787. 
etaylor@niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 
Dated:  June  6.  2001. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14960  Filed  6-13-01;  8:45  am] 
BHJJNG  CODE  414(MI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pvusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Itote:  June  14,  2001. 

Time:  8:30  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Radisson  Barcello,  2121  P.  Street, 
NW,  Washington,  DC  20037. 

Contact  Person:  Richard  D.  Crosland, 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd, 
suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529.  301-594-0635. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Itofe;  June  15.  2001. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcello,  2121  P.  Street. 
NW.  Washington.  DC  20037. 

Contact  Person:  Alan  L.  Willard.  Scientific 
Review  Administrator,  Scientific  Review 
Branch,  NINDS/NIH/DHHS.  Neuroscience 
Center,  6001  Executive  Blvd,  suite  3208. 
MSC  9529.  Bethesda,  MD  20892-9529,  301- 
496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  June  15.  2001. 

Time:  1  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Radisson  Barcello.  2121  P.  Street. 
NW,  Washington.  DC  20037. 
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Contact  Person:  Richard  D.  Crosland. 
Scientific  Review  Administrator.  Scientific 
Review  Branch,  Division  of  Extramural 
Research.  NINDS/NIH/DHHS.  Neuroscience 
Center.  6001  Executive  Blvd.  suite  3208. 
MSC  9529,  Bethesda,  MD  20892-9529.  301- 
594-0635. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854. 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health. 
HHS) 

Dated:  June  6.  2001. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14964  Filed  6-13-01;  8:45  am) 

BHJJNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Metabolic 
Pathology  Study  Section. 

Date:  June  20-22,  2001. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  Review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW..  Washington.  DC 
20007. 

Contact  Person:  Angela  Y.  Ng.  Ph.D.,  MBA. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1715.  nga©csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  25-26,  2001 . 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Ave.,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gloria  B.  Levin,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3166. 
MSC  7848.  Bethesda,  MD  20892,  (301)  435- 
1017,  levingdcsr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Cardiovascular  and  Renal  Study  Section. 

Date:  June  25-26.  2001. 

Time:  8  i.m.  to  5  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Russell  T.  Dowell,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  2180, 
MSC  7818,  Bethesda.  MD  20892.  (301)  435- 
1169.  dowellr@csr.nih.gov. 

Name  of  Committee:  Musculosketetal  and 
Dental  Sciences  Integrated  Review  Group, 
Orthopedics  and  Musculoskeletal  Study 
Section. 

Date:  June  25-26,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Holiday  Inn.  2101 
Wisconsin  Avenue.  NW..  Washington  1X3 
20007. 

Contact  Person:  Daniel  F.  McDonald. 
Ph.D..  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  4214.  MSC  7814.  Bethesda.  MD  20892. 
(301)  435-1215. 

Name  of  Committee:  Endocrinology  and 
Reproductive  Sciences  Integrated  Review 
Group.  Reproductive  Biology  Study  Section. 

Date:  June  25-26,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St.. 
NW.,  Washington,  DC  20037. 

Contact  Person:  Dennis  Leszczynski.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6170. 
MSC  7892.  Bethesda.  MD  20892.  (301)  435 — 
1044. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  25-26.  2001. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
Ph.D..  Scientific  Review  Administrator, 
Special  Study  Section — 8.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  MSC  7854. 
Room  5122,  Bethesda,  MD  20892,  (301)  435- 
1176,  vydelinnOcsr.nih.gov. 
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Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  Alcohol 
and  Toxicology  Subcommittee  4. 

Date:  June  25-26.  2001. 

Time;  8:30  a.m.  to  6  p.m.. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Rass  M.  Shayiq,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2175, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
2359. 

Name  of  Committee:  Biophysical  and 
Chemical  Sciences  Integrated  Review  Group, 
Physical  Biochemistry  Study  Section. 

Date:  June  25-26,  2001. 

rjme:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce;  Ramada  Inn,  1775  Rockville  Pike, 
Rockville,  MD  20852. 

Contact  Person:  Gopa  Rakhit,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4154, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1721.  rakhitg@cse.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date.  June  25-26,  2001. 

Time:  8:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.  ■> 

Place:  Ritz  Carlton  Pentagon  City,  1250 
South  Hayes  Street,  Arlington,  VA  22202. 

Contact  Person:  Mary  Custer,  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5102, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1164. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  June  25-26.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Governor's  House  Hotel,  1615 
Rhode  Island  Avenue,  N.W.,  Washington,  DC 
20036. 

Contact  Person:  Joseph  Kimm,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5178. 
MSC  7844i  Bethesda,  MD  20892.  (301)  435- 
1249. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Etafe;  June  25.  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/oce:  Georgetown  Holiday  Inn,  2101 
Wisconsin  Avenue,  NW..  Washington.  DC 
20007. 

Contact  Person:  Prabha  L.  Atreya,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  51S2. 
MSC  7842,  Bethesda,  MD  20892,  (301)  435- 
8367. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 


Date:  June  25-26.  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  Georgetown  Suites.  1000  29th  St.. 
NW..  Washington.  DC  20007. 

Contact  Person;  Cheri  Wiggs.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180. 
MSC  7848,  Bethesda.  MD  20892,  (301)  435- 
1261. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  June  25-26,  2001. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
N.W.,  Washington,  DC  20036-3305. 

Contact  Person:  Anita  Miller  Sostek,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3176. 
MSC  7848.  Bethesda.  MD  20892.  (301)  435- 
1260. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date;  June  25,  2001. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4148, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1718. 

Name  of  Committee:  Center  for  Scientific 
Review  Emphasis  Panel. 

Date:  June  25,  2001. 

Time:  6  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Silver  Spring,  8777 
Georgia  Ave,  Silver  Spring,  MD  20910. 

Contact  Person:  Nadarajen  A.  Vydelingum, 
Ph.D.,  Scientific  Review  Administrator, 
Special  Study  Section — 8,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  MSC  7854,  Rm 
5122,  Bethesda,  MD  20892,  (301)  435-1176. 
vydelinn@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dafe:  June  27.  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring.  8777 
Georgia  Avenue.  Silver  Spring.  MD  20910. 

Contact  Person:  Jean  D.  Sipe.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106, 
MSC  7814,  Bethesda,  MD  20892-7814,  301/ 
435-1743,  sipej@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  June  27-28,  2001. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


P/oce:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS.  Ph.D.,  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  2184,  MSC  7818.  Bethesda.  MD  20892, 
(301)  435-1783.  sharmag@csr.nih.gov. 

Name  of  Committee:  Cardiovascular 
Sciences  Integrated  Review  Group, 
Hematology  Subcommittee  2. 

Date:  June  27-28.  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Jerrold  Fried,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4126. 
MSC  7802,  Bethesda,  MD  20892-7802,  301- 
435-1777.  friedj@csr.nih.gov. 

Name  of  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  Group. 
Microbial  Physiology  and  Genetics 
Subcommittee  1. 

Date:  June  27-28.  2001. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Gaithersburg.  2 
Montgomery  Village  Avenue.  Gaithersburg, 
MD  20879. 

Contact  Person:  Martin  L.  Slater.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4184. 
MSC  7808,  Bethesda,  MD  20892.  301-435- 
1149. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Experimental 
Therapeutics  Subcommittee  2. 

ZJafe:  June  27-29,  2001. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Marcia  Litwach,  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4150. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1719. 

Name  of  Committee:  Center  fOr  Scientific 
Review  Special  Emphasis  Panel. 

Dofe:  June  27.  2001. 

Time:  3  p.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K.  Strudler.  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4100. 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1716. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Do/e:  June  27.  2001. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications.. 


Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Chhanda  L.  Ganguly, 
Ph.D.,  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  5156,  MSC  7842,  Bethesda,  MD  20892, 
(301)435-1739. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  June  27-29.  2001. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue,  N.W.,  Washington.  DC  20037. 

Contact  Person:  David  L.  Simpson.  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192. 
MSC  7846.  Bethesda,  MD  20892,  (301)  435- 
1278. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  June  06,  2001. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-14956  Filed  6-13-01:  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Epidemiology  and 
Disease  Control  Subcommittee  1,  June 
11,  2001,  9:00  AM  to  June  12,  2001.  4:00 
PM,  Bethesda  Holiday  Inn,  8120 
Wisconsin  Avenue,  Bethesda,  MD, 
20852  which  was  published  in  the 
Federal  Register  on  May  29,  2001.  66 
FR  29160-29163. 

The  meeting  time  has  been  changed  to 
8:30  AM  to  6:00  PM.  The  meeting  dates 
and  location  remain  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  June  6,  2001. 
LaVeme  Y,  Su-ingfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  01-14959  Filed  6-13-01;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sut)stance  AtHJse  and  Mental  Healtli 
Services  Administration 

Fiscal  Year  (FY)  2001  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP,  Center  for  Substance 
Abuse  Treatment  (CSAT).  and  Center  for 
Mental  Health  Services  (CMHS). 
announce  the  availability  of  FY  2001 
funds  for  cooperative  agreements  for  the 
following  activity.  This  notice  is  not  a 
complete  description  of  the  activity; 
potential  applicants  must  ol?tain  a  copy 
of  the  Guidance  for  Applicants  (GFA). 
including  Part  I.  Strengthening  Early 
Childhood  Intervention  by  Integrating 
Behavior  Health  Services,  and  Part  II. 
General  Policies  and  Procedures 
Applicable  to  all  SAMHSA  Applications 
for  Discretionary  Grants  and 
Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Activity 


BESS  Prototypes 


Application 
deadline 


Est.  funds 

FY  (millions) 

2001 


Est.  number 
of  awards 


Projecl 
period 
(years) 


July  30.  2001 


S2.5 


The  actual  amount  available  for  the 
award  may  vary,  depending  on 
unanticipated  program  requirements 

i      and  the  number  and  quality  of 

applications  received.  FY  2001  funds  for 
the  activity  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  106- 
310.  SAMHSA's  policies  and 
procediu-es  for  peer  review  and 

I      Advisory  Council  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58.  No.  126)  on  July  2,  1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 
application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from: 


National  Clearinghouse  for  AlcohoL 
and  Drug  Information  (NCADI),  P.O. 
Box  2345  Rockville.  MD  20847-2345, 
Telephone: 1-800-729-6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  activity  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  All  information  necessary  to 
apply,  including  where  to  submit 
applications  and  application  deadline 
instructions,  are  included  in  the 
application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP).  Center  for  Substance 
Abuse  Treatment(CSAT).  and  Center  for 
Mental  Health  Services  (CMHS) 
announce  the  availability  of  Fiscal  Year 
2001  funds  for  cooperative  agreements 
to  Strengthen  Early  Childhood 
Interventions  by  Integrating  Behavioral 


Health  Services  into  customary  early 
childhood  sen'ice  settings(behavioral 
health  is  defined  as  substance  abuse 
prevention  treatment  and  mental  health 
services  in  this  announcement).  This 
program  calls  for  applicants  to  address 
the  following  goals: 

(1)  To  increase  access  to  behavioral 
health  services  by  confirming  the  value 
of  integrating  behavioral  health  services 
into  settings  that  families  and  young 
children  0-3  use  regularly  and 
frequently. 

(2)  To  replicate  and  disseminate  the 
most  successful  approaches  to 
intervening  early  in  the  lives  of  young 
children  impacted  by  multiple  family 
and  social  problems  in  established 
primary  care  sites,  community  based 
health  centers  and  Early  Head  Start 
childhood  settings. 

(3)  To  augment  the  knowledge  of 
integrating  behavioral  health  services  in 
these  non-stigmatized  and  familiar 
settings  serving  families  and  young 
children,  by  continued  study  of  the 
results  of  these  efforts  through  a 


32370 


Federal  Register / Vol.  66,  No.  115 /Thursday,  June  14,  2001 /Notices 


validated  set  of  impact  measures,  to  be 
selected  by  grantees. 

(4)  To  incorporate  into  existing 
programs,  SESS  lessons  learned, 
including  strength  based  work  with 
families  and  cultural  competence 
practices. 

Eligibility:  Applications  for  this 
initiative  may  be  submitted  by  domestic 
public  and  nonprofit  primary  care 
organizations,  community  health  clinics 
and  Early  Head  Start  programs. 

Availability  of  Funds:  Approximately 
$2.5  million  will  be  made  available  for 
7  awards.  The  average  award  will  be 
$300,000  in  total  costs  (direct  and 
indirect  costs).  Funds  will  support  a  90- 
day  plarming  fwriod,  local  intervention 
services  that  address  the  program  goals, 
data  collection  utilizing  locally  selected 
elements  of  an  established  data  set, 
preparation  of  the  project  reports,  and 
participation  in  funder/grantee 
workgroups  on  project  implementation, 
data  generation  and  analysis. 

Period  of  Support:  Awards  may  be 
requested  for  3  years.  Annual 
continuation  awards  depend  on  the 
availability  of  funds  and  the  progress 
achieved. 

Criteria  for  Review  and  Funding 

General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criteria.  Additional  award  criteria 
specific  to  the  programmatic  activity 
may  be  included  in  the  application 
guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.230. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Jocelyn  Whitfield,  MS,  Office  on  Early 
Childhood,  Center  for  Substance  Abuse 
Prevention,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Rockwall  II,  Suite  1075,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
7816,  E-Mail  jwbitfil@samhsa.gov 

For  questions  regarding  grants 
management  issues,  contact:  Edna 
Frazier,  Division  of  Grants  Management, 
OPS,  Substance  Abuse  and  Mental 
Health  Services  Administration, 


Rockwall  II,  6th  Floor,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301) 
443-6816,  E-Mail:  efrazier@samhsa.gov 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  gnmt  and  cooperative     * 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  ol  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2001  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  cill  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2001 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 


Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  June  8,  2001. 
Richard  Kopanda, 

Executive  Officer,  SAMHSA. 

[FR  Doc.  01-14985  Filed  6-13-01;  8:45  ami 

BILUNG  COOC  4ie2-2(MJ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.).  Written  data  or  comments  should 
be  submitted  to  the  Director,  U.S.  Fish 
and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203  and  must  be  received  by 
the  Director  within  30  days  of  the  date 
of  this  publication. 

PRT-036512 

Applicant:  The  Field  Museum  of  Natural 
History.  Chicago,  IL 

The  applicant  requests  a  permit  to 
import  a  hawksbill  sea  tiutle 
[Eretmochelys  imbricata)  shell,  a 
preserved  bengal  monitor  {Varanus 
bengalensis),  a  Siamese  crocodile 
[Crocodylus  siamensis]  skull  and  a  set  of 
Siamese  crocodile  skeletal  remains  from 
Cambodia  for  the  purpose  of  scientific 
research. 
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PRT-042321 

Applicant:  Chicago  Zoological  Society, 
Brookfield,  IL 

The  applicant  requests  a  permit  to 
import  biological  samples  collected 
from  cheetah  [Acinonyx  jubatus), 
African  leopard  [Panthera  pardus),  and 
African  wild  dog  [Lycaon  pictus)  in 
Namibia  for  the  purpose  of  scientific 
research.  The  samples  are  to  be 
collected  by  Namibia's  Ministry  of 
Environment  and  Tourism  (MET)  from 
animals  that  are  found  dead  or  animals 
that  were  taken/destroyed  in  accordance 
with  the  country's  management  or 
problem  animal  control  mandates.  This 
notification  covers  activities  conducted 
by  the  applicant  for  a  period  of  five 
years. 

PRT-043612 

Applicant:  William  R.  Trice,  Ballas.  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  firom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purposes  of  enhancement  of  the 
siuvival  of  the  species. 

PRT-044148 

Applicant:  A.  Nelson  Mc  Carter,  Houston,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purposes  of  enhancement  of  the 
survival  of  the  species. 

PRT-038607 

Applicant:  Michael  McKenzie,  Sulphur 
Springs,  TX 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piuposes  of  enhancement  of  the 
survival  of  the  species. 

PRT-034736 

Applicant:  International  Animal  Exchange, 
Femdale.  MI 

The  applicant  requests  a  permit  to 
export  two  captive  bom  white  tigers 
[Panthera  tigris)  to  the  Dalian  Forest 
Zoo,  Dalian,  China,  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education. 

PRT-043494 

Applicant:  St.  Louis  Zoological  Park,  St. 
Louis.  Missouri 


The  applicant  requests  a  permit  to 
import  biological  samples  from  wild 
Galapagos  hawk  [Buteo  galapagoensis) 
from  Ecuador  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  conducted  by  the 
applicant  for  a  period  of  five  years. 

Marine  Mammals 

The  pubUc  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281.  These  requests  must  be 
received  within  30  days  of  the  date  of 
publication  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-773494 

Applicant:  Florida  Fish  and  Wildlife 
Conservation  Commission,  St.  Petersburg, 

Permit  Type:  Take  for  scientific 
research. 

Name  and  Number  of  Animals: 
Florida  manatees  [Trichecus  manatus), 
variable  number. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
an  amendment  to  the  permit  to 
authorize  take  and  Level  B  harassment 
of  a  variable  number  of  captive-held  and 
wild  manatees.  The  activities  include 
incidentally  harassing  (Level  B 
harassment)  manatees  during  the  course 
of  aerial  surveys,  photo-identification, 
equipment  exchange  and  removal, 
capture,  and  radio  tracking;  collecting 
body  temperature  of  captive,  captive- 
held,  rehabilitated,  and  rescued 
manatees  using  nasal  or  oral 
temperature  probes;  calibrating  oral/ 
nasal  probes  with  rectal  and  stomach 
temperature  probes  using  captive 
animals;  closely  approaching  and 
possibly  harassing  (Level  B  harassment) 
captive  and  wild  manatees  while  using 
a  remote  research  vessel  to  read  PIT 
tags;  attaching  infrared  flashers  to 
tethers  of  tagged  manatees;  and  testing 
infrared  flashers  and  time-depth 


recorders  imbedded  in  the  belts  of  2 
captive  manatees. 

Source  of  Marine  Mammals:  Entire 
.range  in  Florida. 

Period  of  Activity:  Up  to  5  years  from 
the  issuance  date  of  the  amended 
permit. 

^PRT-043925 

Applicant:  Samuel  T.  Fejes,  Jr..  Anchorage. 
AK 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
spori  hunted  from  the  Lancaster  Soimd 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-043984 

Applicant:  Brian  Olson.  Bloomington.  MN 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Norwegian  Bay 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-044120 

Applicant:  William  David  Figge,  Orange.  CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  himted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  WildUfe  has 
information  collection  approval  from 
OMB  through  February  28,  2001.  0MB 
Control  Number  1018-0093.  Federal 
Agencies  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
Fax:  (703/358-2281). 

Dated:  )une  8.  20Q1. 
Monica  Farris, 

Senior  Biologist.  Branch  of  Permits,  Office 

of  Management  Authority. 

(FR  Doc.  01-15034  Filed  &-13-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-61 0-01-1 61 0-OL] 

Notice  of  Extension  of  the  Public 
Comment  Period  for  tfie  Draft  Northern 
and  Eastern  Colorado  Desert 
Coordinated  Management  Plan 
Environmental  Impact  Statement 

AGENCY:  California  Desert  District 
Office,  Riverside,  CA.,  Bureau  of  Land 
Management,  Department  of  the 
Interior. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  has 
extended  the  pubhc  comment  period  an 
additional  30  days  for  the  Draft 
Northern  and  Eastern  Colorado  Desert 
Coordinated  Management  Plan  and 
Environmental  Impact.  Comments  must 
be  submitted  or  postmarked  by  July  9, 
2001.  The  ninety-day  notice  of 
availability  of  draft  Northern  &  Eastern 
Colorado  Desert  Coordinated 
Management  Plan  and  Environmental 
Impact  Statement  was  published  in  the 
Federal  Register  on  March  12.  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Crowe,  California  Desert  District,  6221 
Box  Springs  Blvd.,  Riverside,  California 
92507;  phone (909)  697-5216. 

Dated:  May  29.  2001. 
Alan  Stein, 

Assistant  District  Manager. 
IFR  Doc.  01-15135  Filed  6-13-01:  8:45  am] 

BHJJNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-670-O1-1610-DL] 

Motor  Vehicle  Use  Restrictions: 
Coyote  Mountains,  CA 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Pursuant  to  Title  43  Code  of 
Federal  Regulations  Fart  8364.1  the 
Bureau  of  Land  Management  will 
seasonally  close  routes  of  travel  on 
PubUc  Lands  in  the  Coyote  Mountains 
of  western  Imperial  County  to  motorized 
vehicle  use. 

SUMMARY:  Notice  is  hereby  given  that 
from  lanuary  1  to  June  30  each  year  the 
BLM  will  close  sections  of  BLM  routes 
T670130  and  T670214  located  in  the 
Coyote  Moimtains  of  Imperial  County  to 
access  by  motorized  vehicles.  The 
proposed  closure  is  to  provide  interim 
protection  for  the  Peninsular  Bighorn 
Sheep  (PBS).  PBS  habitat,  and  other 
resource  values  by  reducing 


disturbances  caused  by  motorized 
vehicle  use  authorized  under  the 
California  Desert  Conservation  Area 
(CDCA)  Plan,  as  amended.  By  taking 
interim  actions  as  allowed  under  43 
CFR  part  8364.1,  the  BLM  contributes  to 
the  conservation  of  endangered  and 
threatened  species  in  accordance  with 
7(a)(1)  of  the  ESA.  BLM  also  avoids 
making  any  irreversible  or  irretrievable, 
commitment  of  resoiu'ces  which  would 
foreclose  any  reasonable  and  prudent 
alternative  measiu^s  which  might  be 
required  as  a  result  of  the  consultation 
on  the  CDCA  plan  in  accordance  with 
7(d)  of  the  ESA. 

The  closure  will  remain  in  effect  imtil 
BLM  receives  a  biological  opinion  from 
the  Fish  and  Wildlife  Service  on  the 
effects  of  the  CDCA  Plan  on  PBS  and 
implements  any  applicable  terms  and 
conditions,  reasonable  and  prudent 
alternatives,  and/or  reasonable  and 
prudent  measures  of  the  opinion  that 
require  implementation. 

The  sections  of  the  routes  subject  to 
this  seasonal  closure,  and  the  other 
routes  that  will  consequently  be  closed, 
exist  in  portions  of  sections  21,  22,  23, 
25,  26,  27,  28,  35  and  36,  Township  15 
South,  Range  9  East;  of  sections  1  and 
2,  Township  16  South,  Range  9  East; 
and  of  section  6,  Township  16  South, 
Range  10  East,  SBM.  The  following 
motorized  vehicles  are  exempt  from  this 
order:  (1)  Fire,  military,  emergency  or 
law  enforcement  vehicles  when  used  for 
emergency  or  patrol  purposes;  (2) 
vehicles  whose  use  is  expressly 
approved  by  the  Authorized  Officer;  (3) 
vehicles  used  for  official  purposes  by 
employees,  agents,  or  designated 
representatives  of  the  Federal 
Government  or  one  of  its  contractors. 
These  closures  shall  be  in  effect  year- 
round  beginning  no  sooner  than  thirty 
(30)  days  from  die  date  of  this  notice, 
until  completion  of  programmatic 
consultation  between  the  BLM  under 
Section  7  of  the  Endangered  Species  Act 
(ESA)  with  U.S.  Fish  and  Wildlife 
Service  and  implementation  of  any 
applicable  terms  and  conditions, 
reasonable  prudent  alternatives  and/or 
reasonable  prudent  measures.  Closure  of 
these  routes  also  will  prevent  motorized 
vehicle  use  of  other  BLM  routes  labeled 
T670121,  T670128  and  T670129  that  are 
only  accessible  via  the  closed  portions 
of  BLM  routes  T670130  and  T670214. 
Non-motorized  uses  (e.g.,  hiking, 
bicycling,  horseback  riding)  of  closed 
sections  on  any  of  the  roads  described 
above  are  not  affected  by  this  order. 
Trails  developed  primarily  for  non- 
motorized  use  are  also  not  affected  by 
the  seasonal  closure. 

BLM  routes  T670130  and  T670214  are 
accessible  from  Painted  Gorge  Road.  . 


Painted  Gorge  Road  is  a  county- 
maintained  road  extending  from  Evan 
Hewes  Highway  to  the  foothills  of  the 
Coyote  Mountains  (approximately  4-5 
miles  in  length).  BLM  routes  T670130 
and  T670214  fork  off  the  termination  of 
Painted  Gorge  Road  and  continue  into 
the  Coyote  Mountains,  both  routes 
leading  to  Carrizo  Peak.  The  closure  of 
these  two  routes  will  prevent  access  to 
Carrizo  Peak  fit)m  Painted  Gorge  Road. 

Two  gates  will  be  installed  by  BLM  to 
prevent  access  by  motorized  vehicles, 
located  as  follows: 

1.  Along  route  T670130  at  UTM 
coordinates  595590.03  E;  3631014.84  N. 
These  UTM  coordinates  correspond  to  a 
point  within  the  NWV*  of  section  6,  T. 
16S.,R.  lOE.,  SBM. 

2.  Along  route  T670214  at  UTM 
coordinates  594895.87  E;  3632292.29  N. 
These  UTM  coordinates  correspond  to  a 
point  within  the  NE'A  of  section  36,  T. 
15  S..  R.  9  E.,  SBM.  Any  person  who 
fails  to  comply  with  this  order  may  be 
subject  to  the  penalties  provided  in  43 
CFR  8360.0-7. 

SUPPLEMENTARY  INFORMATION:  On  March 
18,  1998,  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  declared  through 
publication  of  a  final  rule  that  the 
Peninsular  Bighorn  Sheep  occupying 
the  Peninsular  Ranges  of  southern 
California  are  endangered  pursuant  to 
the  ESA  of  1973,  as  amended.  The 
current  population  of  bighorn  sheep  in 
the  United  States'  Peninsular  Ranges 
approximates  335  animals  distributed  in 
eight  known  ewe  groups 
(subpopulations)  from  the  San  Jacinto 
Moimtains  south  to  the  Mexican  border. 

On  March  16,  2000,  the  Center  for 
Biological  Diversity,  and  others  (Center) 
filed  for  injunctive  relief  in  U.S.  District 
Court,  Northern  District  of  California 
(court)  against  the  Bureau  of  Land 
Management  (BLM)  alleging  that  the 
BLM  was  in  violation  of  Section  7  of  the 
Endangered  Species  Act  (ESA)  by  failing 
to  enter  into  formal  consultation  with 
the  U.S.  Fish  and  Wildlife  Service 
(FWS)  on  the  effects  of  adoption  of  the 
California  Desert  Conservation  Area 
Plan  (CDCA  Plan),  as  amended,  upon 
threatened  and  endangered  species.  On 
August  25,  2000,  the  BLM 
acknowledged  through  a  court 
stipulation  that  activities  authorized, 
permitted,  or  allowed  under  the  CDCA 
Plan  may  adversely  affect  threatened 
and  endangered  species,  and  that  the 
BLM  is  required  to  consult  with  the 
FWS  to  insure  that  adoption  emd 
implementation  of  the  CDCA  Plan  is  not 
likely  to  jeopardize  the  continued 
existence  of  threatened  and  endangered 
species  or  to  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
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of  listed  species.  On  March  1,  2001,  the 
revised  stipulation  respecting  PBS 
became  effective. 

Although  BLM  has  received  biological 
opinions  on  selected  activities, 
consultation  on  the  overall  CDCA  Plan 
is  necessary  to  address  the  cumulative 
effects  of  all  the  activities  authorized  by 
the  CDCA  Plan.  Consultation  on  the 
overall  Plan  is  complex  and  the 
completion  date  is  uncertain.  Absent 
consultation  on  the  entire  Plan,  the 
impacts  of  individual  activities,  when 
added  together  with  the  impacts  of  other 
activities  in  the  desert  are  not  known. 
The  BLM  entered  into  negotiations  with 
plaintiffs  regarding  interim  actions  to  be 
taken  to  provide  protection  for 
endangered  and  threatened  species 
pending  completion  of  the  consultation 
on  the  CDCA  Plan.  Agreement  on  ihese 
interim  actions  avoided  litigation  of 
plaintiffs'  request  for  injunctive  relief 
and  the  threat  of  an  injunction 
prohibiting  all  activities  authorized 
under  the  Plan.  These  interim 
agreements  have  allowed  the  BLM  to 
continue  to  authorize  appropriate  levels 
of  activities  throughout  the  plaiming 
area  during  the  lengthy  consultation 
process  while  providing  appropriate 
protection^to  the  desert  tortoise  and 
other  listed  species  in  the  short  term.  By 
taking  interim  actions  as  allowed  under 
43  CFR  part  8364.1,  the  BLM 
contributes  to  the  conservation  of 
endangered  and  threatened  species  in 
accordance  with  7(a)(1)  of  the  ESA. 
BLM  also  avoids  making  any 
irreversible  or  irretrievable  commitment 
of  resources  which  would  foreclose  any 
reasonable  and  prudent  alternative 
measures  which  might  be  required  as  a 
result  of  the  consultation  on  the  CDCA 
plan  in  accordance  with  7(d)  of  the  ESA. 

The  EA  indicates  the  following 
reasons  for  the  closure:  In  the  Draft 
Recovery  Plan  for  the  Bighorn  Sheep  in 
the  Peninsular  Ranges  (USFWS  1999), 
several  studies  are  identified  that  link 
vehicle  use  with  modification  of 
bighorn  sheep  behavior  (Jorgensen, 
1974;  Leslie  and  Douglas,  1980; 
Campbell  and  Remington,  1981;  Miller 
and  Smith,  1985).  The  Coyote 
Mountains  are  within  designated  critical 
habitat  for  the  PBS.  The  proposed  route 
closure  and  gate  construction  would  be 
a  benefit  to  PBS  and  other  wildlife 
resources.  Disturbances  from  vehicles 
would  be  reduced  diuing  the  critical 
lambing  season  which  would  increase 
the  probability  of  lamb  siuvival. 

Motorized  vehicle  use  in  Painted 
Gorge  potentially  conflicts  with  lambing 
season,  January  through  June,  because 
most  visitors  use  the  area  between 
October  and  May.  The  existing  roads 
and  trails  in  the  Coyote  Moimtains 


provide  a  wide  array  of  recreational 
opportunities  for  people  who  use 
motorcycles,  ATV's,  and  4- Wheel 
vehicles,  including  trail  riding,  touring 
and  play  riding. 

DATES:  The  seasonal  closure  will  be 
effective  no  sooner  than  July  16,  2001. 
The  EA  concerning  this  closure  is 
available  for  a  15-day  review  period. 
Interested  parties  should  contact  the 
Field  Office  Manager  for  a  copy  and 
review  schedule.  Written  comments 
may  be  sent  to  the  address  listed  below 
in  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  El 
Centre  BLM  Field  Manager,  1661  South 
4th  Street,  El  Centro,  CA  92243. 
ADDRESSES:  Written  comments  may  be 
sent  to  Bureau  of  Land  Management,  El 
Centro  Field  Office,  1661  South  4th 
Street,  El  Centro,  CA  92243,  Tel:  760- 
337-4400. 

Dated:  June  4.  2001. 
Gail  Acheson, 

Acting  Deputy  Director  for  Natural  Resources. 
[PR  Doc.  01-15134  Filed  &-13-01;  8:45  am) 

BtLUNO  CODE  431(M0-^ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  Cornell 
University,  Ithaca,  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  Cornell  University, 
Ithaca,  NY,  that  meets  the  definition  of 
"object  of  cultural  patrimony"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibiUties  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  item  is  a  carved  wooden  totem 
pole.  The  pole  includes  eagle,  beaver, 
and  halibut  crest  designs. 

Museum  records  indicate  that  Cornell 
University  obtained  the  totem  pole  in 
1899  as  a  gift  from  Bernhard  Femow, 
former  dean  of  the  New  York  State 
College  of  Forestry  at  Cornell 
University.  Professor  Femow  served  as 
a  member  of  the  Harriman  Expedition, 


which  removed  totem  poles  and  other 
objects  from  Cape  Fox  Village,  AK,  in 
1899. 

Evidence  for  cultural  affiliation  is 
provided  by  historical  literature,  crests 
on  the  pole,  and  written  materials 
submitted  by  the  Cape  Fox  Corporation. 

Based  on  the  above  information, 
officials  of  Cornell  University  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(4),  this  cultural  item  has 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
Tlingit  people,  and  to  the  Neix.adi  clan 
in  particular,  and  that  under  the  Tlingit 
system  of  communal  property 
ownership  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  Cornell 
University  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
this  object  of  cultural  patrimony  and  the 
Neix.adi  clan  of  the  Tlingit  Tribe,  whose 
interests  are  represented  here  by  the 
Cape  Fox  Corporation. 

This  notice  has  been  sent  to  officials 
of  the  Cape  Fox  Corporation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  of  cultural 
patrimony  should  contact  Patricia  A. 
McClary,  Associate  University  Counsel, 
Cornell  University,  300  CCC  Building, 
Garden  Avenue,  Ithaca,  NY  14853-2601, 
telephone  (607)  255-5124,  before  July 
16,  2001.  Repatriation  of  this  object  of 
cultural  patrimony  to  the  Cape  Fox 
Corporation  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  May  18,  2001 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  01-14991  Filed  6-13-01:  8:45  am) 
BILLING  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  To  Repatriate  Cultural 
Items  In  the  Poases8k>n  of  the  Danvar 
Art  Museum,  Denver,  CO 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  cultural  items  in 
the  possession  of  the  Denver  Art 
Museum,  Denver,  CO.  that  meet  the 
definition  of  "object  of  cultural 
patrimony"  and  "sacred  object"  under 
Section  2  of  the  Act. 
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This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Three  of  the  cultural  items  are  two 
cylindrical  woodcarvings  known  as 
Ahayu:da  or  War  Gods,  each  measuring 
approximately  33  inches  in  length,  and 
one  flat  woodcarving  known  as  an 
Ahayu:da  altar  stick,  approximately  37.5 
inches  in  length. 

In  1999,  the  Denver  Art  Museum 
obtained  the  two  Ahayu:da  in  a  bequest 
from  the  estate  of  Charles  J.  Norton. 
Prior  to  1972,  Mr.  Norton  acquired  these 
cultviral  items  from  an  unknown  source. 
Weathering  indicates  probable 
placement  of  the  Ahayu:da  at  an 
outdoor  shrine.  Mr.  Norton's  tags  listed 
the  objects  as  "Zuni  War  Gods." 
Ofhcials  of  the  Denver  Art  Musetun 
have  inspected  these  cultural  items  and 
agreed  with  this  attribution. 

In  1966,  the  Denver  Art  Museum 
obtained  the  Ahayu:da  altar  stick 
(Accession  no.  1966.398)  as  a  gift  from 
Vander  Wagen  Brothers,  Gallup,  NM. 
Vander  Wagen  Brothers  acquired  it  prior 
to  1966  from  an  unknown  source. 
Weathering  indicates  probable 
placement  of  the  Ahayu:da  altar  stick  at 
an  outdoor  shrine. 

Consultation  with  officials  of  the  Zuni 
Tribe  of  the  Zuni  Reservation  during  the 
summer  of  1999  confirmed  the 
identification  of  the  cultiu^  items  as 
caped  representations  of  Ahajrurda,  and 
confirmed  that  these  three  cultvutd 
items  have  ongoing  historical, 
traditional,  and  cultiiral  importance 
central  to  the  culture  itself,  and  could 
not  have  been  alienated,  appropriated, 
or  conveyed  by  any  individual.  These 
three  cultural  items  also  are  needed  by 
the  Zuni  Bow  Priest,  a  traditional 
religious  leader,  for  ceremonial 
installation  at  the  appropriate  Ahayu:da 
shrine  in  accordance  with  the  practice 
of  Zimi  traditional  religion. 

One  of  the  cultural  items  is  a  cotton 
fabric  mask  known  as  a  Koyemshi 
Ko'Ko. 

In  1948,  the  Denver  Art  Museum 
obtained  the  Koyemshi  Ko'Ko 
(Accession  no.  1948.235]  through  an 
exchange  with  the  Brooklyn  Museimi  of 
Art.  In  1904,  the  Brooklyn  Museum  of 
Art  obtained  the  Ko'Ko  as  a  purchase  by 
Stewart  Culin  from  Horabin  &  McGaffey, 
Thoreau,  NM.  Prior  to  1904,  Horabin  & 
McGaffey  obtained  the  Ko'Ko  from 
George  Winters. 


Consultation  with  officials  of  the  Zuni 
Tribe  of  the  Zuni  Reservation  during 
1996-1997  confirmed  the  identification 
of  this  cultiuul  item  as  Koyemshi  Ko'Ko. 
Evidence  from  historical  and 
ethnographic  records  have  confirmed 
that  this  cultural  item  has  ongoing 
historical,  traditional,  and  cultvual 
importance  central  to  the  culture  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  Denver  Art 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(4),  these 
four  cultural  items  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  cult\ire  itself, 
and  could  not  have  been  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Officials  of  the  Denver  Art 
Museum  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(3),  three  of 
the  cultural  items  (two  Ahayu:da  and 
the  Ahayu:da  altar  stick)  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  Denver  Art 
Museiun  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  objects  of  cultural  patrimony/ 
sacred  objects  and  the  Zuni  Tribe  of  the 
Zuni  Reservation.  This  notice  has  been 
sent  to  officials  of  the  Zuni  Tribe  of  the 
Zuni  Reservation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
objects  of  cultural  patrimony/ sacred 
objects  shoidd  contact  Nancy  J. 
Blomberg,  Curator  of  Native  Arts, 
Denver  Art  Museum,  100  West  14th 
Avenue  Parkway,  Denver,  CO  80204, 
telephone  (720)  913-G161,  before  July 
16,  2001.  Repatriation  of  these  objects  of 
cultural  patrimony/sacred  objects  to  the 
Zuni  Tribe  of  the  Zuni  Reservation  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  May  25,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  01-14992  Filed  6-13-01;  8:45  am| 

BILUNG  CODE  4310-70-f 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-440] 

In  the  Matter  of  Certain  4- 
Androstenediol;  Notice  of  Commission 
Determination  Not  To  Review  an  Initial 
l3etermination  Finding  a  Respondent  in 
Default 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID)  of 
the  presiding  administrative  law  judge 
(ALJ)  in  the  above-captioned 
investigation  finding  respondent 
Changzhou  Huabang  Pharmaceutical 
Group,  Ltd.  (Changzhou)  in  default,  and 
to  have  waived  its  rights  to  appear,  to 
be  served  with  dociunents,  and  to 
contest  the  all^ations  at  issue  in  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3104.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-Line)  at  http:// 
dockets.usitc.gov/eol.public.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain  4- 
androstenediol  on  December  19,  2000. 
65  FR  79424.  On  April  19,  2001, 
complainant  LPJ,  Inc.  of  Seymour, 
Illinois,  (LPJ)  moved  pursuant  to  19 
U.S.C.  1337(a)(1)  and  Commission  rule 
210.16  an  order  directing  respondent 
Changzhou  Huabang  Pharmaceutical 
Group,  Ltd.  (Changzhou)  to  show  cause 
why  it  should  not  be  found  in  default 
for  failure  to  respond  to  LPJ's  complaint 
and  the  Commission's  notice  of 
investigation.  The  Commission 
investigative  attorney  (lA)  supported 
LPJ's  motion.  The  presiding 
administrative  law  judge  (ALJ)  (Judge 
Luckem)  issued  Order  No.  8  on  April 
30,  2001,  directing  Changzhou  to  show 
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cause  why  it  should  not  be  found  in 
default.  Changzhou  did  not  respond  to 
the  show  cause  order. 

On  May  24,  2001,  the  ALJ  issued  an 
ID  (Order  No.  9)  finding  Changzhou  in 
default  pursuant  to  Commission  rule 
210.16,  and  ruling  that  it  had  waived  its 
rights  to  appear,  to  be  served  with 
documents,  and  to  contest  the 
allegations  at  issue  in  the  investigation. 
No  petitions  for  review  of  the  ID  were 
filed. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  section  210.42  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.42). 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E. 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000. 

Issued:  June  8,  2001. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  01-14932  Filed  6-13-01;  8:45  am] 

BHJJNG  COOE  7020-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

June  1,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  at  (202)  693-4129  or  E-Mail  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Lauren  Wittenberg,  OMB  Desk 
Officer  for  DOL,  Office  of  Management 
and  Budget,  Room  10235,  Washington, 
DC  20503  ((202)  395-7316),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g. ,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  New  collection. 

Agency:  Office  of  Small  Business 
Programs  (OSBP). 

Title:  Small  Business  Program 
Information  Management  System. 

OMB  Number:  1290-ONEW. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
State,  Local,  or  Tribal  Government. 

Frequency:  On  occasion. 

Number  of  Respondents:  4 ,000. 

Number  of  Annual  Responses:  6,000. 

Estimated  Time  Per  Response:  7 
minutes  to  complete  the  registration 
form  and  2  minutes  to  submit  updates. 

Total  Burden  Hours:  540. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  This  information  will  be 
used  by  OSBP  and  DOL  agencies  to 
maximize  communication  with  the 
respective  constituency  groups 
regarding  relevant  OSBP  and  DOL 
programs,  initiatives,  and  procurement 
opportunities;  to  track  and  solicit 
feedback  on  customer  service  to  group 
members;  and  to  facilitate  registration  of 
group  members  for  OSBP-sponsored 
activities.  The  registration  forms  will 
collect  participant  information  from  the 
following  groups:  Small  Businesses, 
Trade  Associations;  Minority  Colleges/ 
Universities;  and  Tribal  Governments. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  01-15035  Filed  &-13-01;  8:45  am] 

nUJNO  COOE  4510-23-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

May  22,  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  219-8904  or 
Email  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA.  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

"The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Waiver  of  Child  Labor 
Provisions  for  Agricultural  Employment 
of  10  and  11  Year  Old  Minors  in  Hand 
Harvesting  of  Short  Season  Crops — 29 
CFR  Part  575. 

OMB  Number:  1215-0120. 

Affected  Public:  Farms  and 
Individuals  or  households. 

Frequency:  On  Occasion. 

Number  of  Respondents:  1. 

Number  of  Annual  Responses:  1. 
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Estimated  Time  Per  Response:  4 
hours. 

Total  Burden  Hours:  4. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  Section  13(c)(4)  of  the 
Fair  Labor  Standards  Act  (FLSA).  29 
U.S.C.  201  et  seq..  authorizes  the 
Secretary  of  Labor  to  grant  a  waiver  of 
the  child  labor  provisions  of  the  FLSA 
for  the  agricultural  employment  of  10 
and  11  year  old  minors  in  the  hand 
harvesting  of  short  season  crops  if 
specific  requirements  are  met.  The  Act 
requires  that  employers  who  are  granted 
such  waivers  keep  on  file  a  signed 
statement  of  the  parent  or  person 
standing  in  the  place  of  the  parent  of 
each  10  and  11  year  old  minor, 
consenting  to  their  employment,  along 
with  a  record  of  the  name  and  address 
of  the  school  in  which  the  minor  is 
enrolled. 

The  application  for  a  waiver  and 
supporting  data  is  used  by  the 
Department  of  Labor  to  determine 
whether  the  statutory  requirements  and 
conditions  for  granting  an  exemption 
have  been  met  which  would  permit  the 
applicants  to  employ  10  and  11  year 
olds  to  hand  harvest  short  season  crops. 
Without  this  information,  the 
Department  of  Labor  would  not  have  the 
statutory  authority  to  grant  a  waiver. 

Ira  L.  MiUs, 

Departmental  Clearance  Officer. 

IFR  Doc.  01-15046  Filed  6-13-01;  8:45  am] 

BILLING  C006  4510-27-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Women  in  Apprenticeship  and 
rtontraditional  Occupations  (WANTO) 
DOL  FY-2001  Budget,  Training  and 
Employment  Services  (TES)  1601 
77174 

AGENCY:  Women's  Biu^au,  Department 
of  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications 
(SGA  01-03). 

Note:  This  notice  contains  all  of  the 
information  needed  to  apply  for  grant 
funding.  Grant  proposals  that  are  not 
completed  as  directed  will  be  judged  non- 
responsive  and  will  not  be  evaluated. 

SUMMARY:  The  Women's  Bureau,  U.S. 
Department  of  Labor  (DOL),  annoimces 
the  2001  Solicitation  for  Grant 
Applications  (SGA)  authorized  under 
the  Women  in  Apprenticeship  and 


Nontraditional  Occupations  (WANTO) 
Act  of  1992.  The  piu-pose  of  this 
program  is  to  assist  employers  and  labor 
unions  in  the  placement  and  retention 
of  women  in  apprenticeship  and 
nontraditional  occupations.  To  that  end, 
WANTO  grant  funds  are  disbursed  to 
eligible  community-based  organizations 
which,  in  turn,  provide  employers  and 
labor  unions  with  technical  assistance 
geared  towards  the  successful 
placement  and  retention  of  women  in 
apprenticeship  and  nontraditional 
occupations. 

DATES:  One  signed  original,  complete 
grant  application  plus  five  copies  of  the 
Technical  Proposal  and  two  copies  of 
the  Cost  Proposal  must  be  submitted  by 
5  p.m.  EST.  July  16,  2001.  Hand- 
delivered  applications  must  be  received 
by  that  time.  Applications  transmitted 
by  facsimile,  e-mail,  or  telegraph  will 
not  be  considered. 

An  application  received  after  July  16, 
2001,  will  not  be  considered  unless: 

1.  It  was  sent  by  registered  or  certified 
mail  not  later  than  July  9.  2001; 

2.  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  listed  imder  ADDRESSES; 
or 

3.  It  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  EST  on  July  12,  2001. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  fi-om  die  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
specified  time  and  date  will  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression]  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  shall  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
bidl's-eye  postmark  on  both  the  receipt 
and  the  wrapper  or  envelope. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Mail  Next  Day  Service-Post  Office  to 
Addressee  is  the  date  entered  by  the 
post  office  receiving  clerk  on  the 
"Express  Mail  Next  Day  Service-Post 
Office  to  Addressee"  label  and  the 
postmark  on  the  envelope  or  vtrrapper 
and  on  the  original  receipt  from  the  U.S. 


Postal  Service.  "Postmark"  has  the  seune 
meaning  as  defined  in  the  preceding 
paragraph.  Therefore,  applicants  shall 
request  that  the  postal  clerk  place  a 
legible  hand  cancellation  bull's-eye 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Office  of  Procurement 
Services  on  the  application  wrapper  or 
other  documentary  evidence  of  receipt 
maintained  by  that  office. 
ADDRESSES:  Applications  must  be 
mailed  or  hand-delivered  to:  U.S. 
Department  of  Labor,  Office  of 
Procurement  Services,  Attention:  Grant 
Officer,  Reference  SGA  01-03,  Room  N- 
5416.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  this  SGA  may  be 
sent  to  Cassandra  Willis,  at  the 
following  Internet  address:  willis- 
cassandra@dol.gov.  Applications  will 
not  be  mailed.  The  Federal  Register 
may  be  obtained  from  your  nearest 
government  office  or  library.  In 
addition,  a  copy  of  this  notice  and  the 
application  requirements  may  be 
downloaded  from  the  Women's 
Bureau's  Website  at  www.dol.gov/wb. 
SUPPLEMENTARY  INFORMATK)N: 

Part  I.  Background 

A.  Authority  and  Funding 

The  Women  in  Apprenticeship  and 
Nontraditional  Occupations  Act  of  1992 
{WANTO)(29  U.S.C.  2501  et  seq.) 
authorizes  DOL  to  disburse  technical 
assistance  grants.  The  WANTO  grants 
for  Fiscal  Year  (FY)  2001  are  funded  by 
DOL  FY  2001  Budget:  Training  and 
Employment  Services  (TES)1610174. 

Tne  Women's  Bureau  (WB)  co- 
administers the  WANTO  program  with 
the  DOL  Office  of  Apprenticeship 
Training,  Employer  &  Labor  Services 
(ATELS).  WB  has  responsibility  for 
implementing  the  grant  process. 

B.  Purpose 

This  grant  program  is  designed  to 
assist  employers  and  labor  unions  (E/ 
LU)  in  the  placement  and  retention  of 
women  in  specific  sections  of  the 
workforce.  It  is  envisioned  that  the 
program  will  promote  increased 
peirticipation  by  women  in 
apprenticeship  and  nontraditional 
occupations  (A/NTO).  Therefore, 
WANTO  grant  funds  are  distributed  to 
commimity  based  organizations  (CBO), 
which  provide  technical  assistance  to  E/ 
LU  with  the  goal  of  placing  and 
retaining  women  in  these  occupations. 
DOL  has  found  that  placement  and 
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retention  of  women  in  A/NTO  pose 
significant  challenges.  Those  challenges 
are  especially  acute  in  fields  requiring 
high  technology  skills,  such  as  those 
related  to  computer-based  information 
technology,  for  example, 
telecommunications,  utilities, 
manufacturing,  transportation,  and 
general  services. 

C.  Grant  Awards 

The  WB  is  soliciting  proposals  on  a 
competitive  basis  for  the  WANTO 
program.  WB  anticipates  that  each 
grantee  will  receive  between  $50,000 
and  $100,000  in  funds  to  conduct 
innovative  projects  that  comply  with  the 
goals  set  forth  in  WANTO  and  in  this 
SGA.  The  period  of  performance  begins 
September  30,  2001,  and  ends  on 
September  29,  2002.  The  initial 
performance  [}eriod  may  be  extended 
once,  for  up  to  three  months,  at  no 
additional  cost  to  DOL,  so  that  a  grantee 
can  finish  its  final  reports.  Each 
application  shall  clearly  state  the 
applicant's  intention  to  begin 
performance  no  later  than  October  1, 
2001. 

Part  n.  Application  Process 

A.  Eligible  Applicants — Community- 
Based  Organizations 

DOL  will  award  grants  through  a 
competitive  process  which  identifies  the 
best  Community-Based  Organizations 
(CBO)  applicants.  Applicants  shall 
provide  evidence,  where  available, 
demonstrating  their  ability  to  connect 
women  to  apprenticeship  and 
nontraditional  occupations.  Applicants 
shall  also  document  any  experience  in 
enabling  women  and/or  businesses  to 
contact  ATELS  field  offices  for 
assistance  and/or  for  information 
pertaining  to  apprenticeship  training/ 
placement.  A  CBO  must  not  be 
classified  under  the  IRS  Tax  Code  as  a 
501(c)(4)  entity  nor  be  a  public  body 
such  as  a  governmental  body,  public 
school,  college,  or  hospital.  All 
proposals  must  document  that  these 
eligibility  requirements  have  been,  and 
will  continue  to  be,  satisfied. 

A  consortium  of  CBOs  may  apply  for 
a  grant  provided  they  include  a  copy  of 
the  consortium  agreement  and  identify 
the  entity/entities  that  will  administer 
the  grant. 

B.  Application  Contents 

The  proposals  must  consist  of  the 
following  information: 

1.  Table  of  Contents,  listing  all  of  the 
report  sections. 

2.  A  Two-Page  Abstract,  giving  a  clear 
summary  of  the  technical  proposal. 

3.  Eligibility  Documentation,  as  set 
forth  in  Part  II,  Section  A,  of  this  notice. 


4.  Statement  of  Work,  stated  in  a  clear 
and  concise  manner.  Explain  how  the 
Technical  Assistance  (TA)  project: 

a.  Complies  With  Allowable  Activities 

Grant  funds  may  be  used  to  provide 
a  broad  range  of  TA  to  assist  E/LU  in 
recruiting  and  retaining  women  in  A/ 
NTO.  Examples  of  allowable  TA  are: 
establishing  or  improving  upon 
workplace  assessment  tools  and 
surveys;  the  development  of  strategic 
plans  for  changes  in  the  workplace  and 
in  work  practices  that  support  women: 
and  providing  E/LU  that  have  pledged 
employment  and/ or  sponsored 
apprenticeship  opportunities  for  women 
with  linkages  to  pre-apprenticeship 
programs.  The  TA  services  may.  in  part, 
encompass  supportive  services  (such  as 
setting  up  support  groups,  assisting  with 
child-care,  tools,  uniforms,  and 
transportation)  that  help  women  enter 
and  remain  in  A/NTO.  However,  the 
primary  emphasis  shall  be  on  TA  that 
helps  E/LU  increase  the  number  of 
women  employed  in  A/NTO.  For 
additional  examples  of  allowable  project 
activities,  see  section  4  of  the  WANTO 
Act  (29  U.S.C.  2503). 

b.  Develops  10  or  More  New 
Relationships  With  E/LU 

Grantees  need  to  develop 
relationships  with  E/LU  in  order  to 
provide  the  E/LU  with  technical 
assistance.  Without  these  relationships, 
a  grantee's  efforts  to  place  women  in  A/ 
NTO  are  unlikely  to  be  productive. 
Expanding  the  availability  of  TA  can 
dramatically  increase  women's 
awareness  of  and  participation  in  A/ 
NTO. 

c.  Builds  Upon  the  CBO's  Established 
Working  Relationships  With  E/LU 

Applicants  should  show  how  their 
existing  linkages  with  E/LU  have  been 
and  can  continue  to  be  effective  in 
moving  working  women  from  NTO- 
related  entry  level  employment  into 
registered  apprenticeship  or  other 
higher-skilled  NTO  employment, 
including  employment  that  requires 
high-technology  skills. 

5.  Documentation  of  the  following: 
A.  Established  and  developing 

working  relationships  with  E/LU; 

b.  Successful  experience  in 
administering  a  program  that  provides 
TA,  particularly  information  and 
support,  to  E/LU  for  placing  women  in 
A/NTO.  Such  TA  should  be  the  major 
component  of  the  CBO's  activities. 
Activities  can  also  include  outreach, 
orientation,  mentoring,  support  groups, 
networks,  workplace  consultation, 
employee  and  supervisory  workshops, 
seminars,  and  other  workplace-specific 


strategic  plaiming  to  increase  the 
participation  of  women  in  A/NTO; 

c.  Leadership  in  promoting  economic 
self-sufficiency  for  women  and  (where 
applicable]  in  mentoring  other  CBO 
participating  in  the  WANTO  program; 
and 

d.  Names  of  ten  or  more  targeted  E/ 
LU  to  whom  the  CBO  plans  to  provide 
TA,  along  with  the  information  required 
by  Part  II,  Section  A.  of  this  notice. 

6.  The  number  of  women  to  be  placed 
into  A/NTO; 

7.  A  support  services  plan  for  women 
when  the  TA  results  in  women  being 
placed  into  A/NTO.  These  plans  should 
include  cooperative  E/LU  programs  and 
community-based  services,  as  well  as 
those  available  at  the  workplace; 

8.  A  description  of  any  leveraging  or 
co-funding  anticipated  for  the 
accomplishment  of  the  proposed 
project; 

9.  The  inclusion  of  any  activities  that 
would  encourage  and  promote  the 
continuation  or  expansion  of  grant 
activities  beyond  the  grant  period;  and 

10.  The  inclusion  of  a  management 
plan  and  job  descriptions. 

a.  The  management  plan  must 
include:  the  CBO's  organizational  chart, 
and  where  applicable,  a  narrative 
differentiating  among  the  CBO's,  the 
consultant's,  and  the  sub-contractor's 
staffs  and  the  names  and  full  resumes  of 
any  proposed  staff. 

b.  The  job  descriptions  must  identify: 
all  key  tasks;  the  hours  required  for  the 
completion  of  such  tasks;  the  person(s) 
responsible  for  completing  each  task, 
including  sub-contractors  and 
consultants;  and  the  month-to-month 
time-line  charting  the  tasks. 

11.  A  listing  of  all  items  for  which 
grant  funds  will  be  expended.  Do  not 
include  any  cost  information,  only 
expenditure  items. 

12.  Copies  of  the  CBO's  budget  and 
major  funding  sources  for  the  past  three 
(3)  years,  including  foundation  and 
government  funds,  as  well  as  other 
types  of  funding. 

Part  m.  Format  of  the  Technical 
Proposal 

The  grant  technical  proposal  text  is 
limited  to  twenty  (20)  single-sided, 
double-spaced,  10  to  12  pitch, 
numbered  "8'^  x  11"  typed  pages  (not 
including  attachments). 

Part  IV.  Application  Process  and 
Guidelines 

Grant  application  packages  must 
contain  the  following: 

A.  A  Technical  Proposal 

Applicants  must  submit  one  (1) 
original  and  five  (5)  copies  of  their 
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technical  proposal,  with  original 

signatures. 

B.  A  Cost  Proposal 

The  Cost  Proposal  is  a  physically 
separate  document  and  must  not  be 
included  within  the  twenty-page  limit 
of  the  technical  proposal.  The  Cost 
Proposal  must  include  the  following: 

1.  A  Standard  Form  (SF)  424. 
"Application  for  Federal  Assistance." 
All  copies  of  the  SF  424  must  have 
original  signatures  of  the  legal  entity 
applying  for  grant  funding.  Applicants 
shall  indicate  on  the  SF  424  the 
organization's  IRS  status. 

The  Catalogue  of  Federal  Domestic 
Assistance  number  for  this  program  is 
17.700,  which  should  be  entered  on  the 
SF  424,  block  10. 

2.  A  certification  prepared  within  the 
last  six  (6)  months,  attesting  to  the 
adequacy  of  the  entity's  fiscal 
management  and  accounting  systems  to 
account  for  and  safeguard  Federal  funds 
properly.  The  certification  should  be 
obtained  as  follows: 

a.  For  incorporated  organizations,  a 
certification  from  a  Certified  Public 
Accountant  or 

b.  For  other  applicants,  their 
employer's  identification  number  (EIN) 
issued  bv  the  IRS; 

3.  Budget  Information  Form  424A 
with  a  narrative  description  of  each  line 
item. 

4.  A  copy  of  the  most  current  Indirect 
Cost  Rate  Agreement  issued  by  the 
cognizant  federal  agency,  if  applicable. 

5.  Applications  from  a  consortium  of 
organizations  also  must  include  a  copy 
of  the  consortium  agreement  and  must 
identify  the  consortium  that  will  act  as 
the  administrative  entity  for  the  project. 
No  member  of  a  consortium  shall  make 
a  separate  application  under  this  grant 
program.  In  addition,  the  agreement 
must  specify  the  consortium's 
arrangements  for  handling  the 
administrative  and  financial 
responsibilities  for  the  program. 

6.  The  applicants  must  include  the 
Assurances  and  Certifications  Signature 
Page. 

Potential  applicants  who  do  not  have 
the  ciurent  version  of  the  standard  grant 
forms  listed  above  can  download  them 
from  the  following  OMB  Website 
address:  www.whitehouse.gov/OMB/ 
grants/forms.html. 

To  be  considered  responsive  to  this 
SGA,  each  application  must  consist  of, 
and  follow  the  order  of,  the  sections 
listed  in  Part  II,  Section  B  (Application 
Process,  Application  Contents),  of  this 
solicitation.  The  application  must  also 
include  information  that  the  applicant 
believes  will  address  the  selection 
criteria  identified  in  Part  V.  ANY 


PROPOSAL  THAT  DOES  NOT 
CONFORM  TO  THESE  STANDARDS 
SHALL  BE  DEEMED  NON- 
RESPONSIVE  TO  THIS  SGA  AND  WILL 
NOT  BE  EVALUATED. 

Part  V.  Evaluation  Criteria  and 
Selection 

Applicants  are  advised  that  selection 
for  a  grant  award  will  be  made  after 
careful  evaluation  of  technical  proposals 
by  a  review  panel.  Each  panelist  will 
evaluate  applications  against  the  various 
criteria  on  the  basis  of  100  points 
available.  The  scores  will  then  serve  as 
the  primary  basis  to  select  applications 
for  a  potential  award.  The  WB  retains 
the  discretion  to  request  that  grant 
applicants  clarify  statements  made  in 
their  proposals. 

A.  Technical  Evaluation  Criteria/Points 

1.  Organizational  Overview 

Applicants  must  demonstrate  their 
experience  with  the  movement  of 
women  to  apprenticeship  and 
nontraditional  occupations,  as  well  as 
their  capabilities  and  qualifications. 
Information  submitted  should  include 
qualifications  of  the  staff  through  the 
submission  of  pertinent  materials  such 
as  resumes  and  organizational  charts.  In 
addition,  applicants  must  explain  how 
the  proposed  management  and  staffing 
plans  will  be  responsive  to  the  needs  of 
women — up  to  40 

2.  Established  E/LU  Linkages 

Applicants  must  demonstrate 
commitments  and/or  potential  for  five 
(5)  or  more  new  working  relationships 
with  E/LU  and  demonstrate  experience 
or  potential  for  working  with  employed 
women  to  move  them  into 
apprenticeship  or  NTO — up  to  20 

3.  Scope  of  WANTO  Project  and 
Projected  Outcomes 

Applicants  must  document  their 
workplace  assessment  and  technical 
assistance  strategies  for  upgrading  the 
skills  of  women  in  NTO  and  "focus 
industries"  and  for  promoting  changes 
in  the  workplace  culture  and  in  work 
practices  that  lead  to  increased  numbers 
of  women  in  A/NTO.  Such  information 
should  include  an  applicant's  support 
services  plan;  budget;  listing  of  cost 
items;  numbers  of  women  to  be  placed; 
proposed  A/NTO  outcomes;  leverage 
and  continuance  TA — up  to  40 

4.  Bonus  Points 

Bonus  points  will  be  awarded,  as 
follows,  for  projects  that  demonstrate 
their  experience  or  indicate  their  plans 
to: 


a.  Provide  opportunities  for  women  to 
be  placed  into  A/NTO  pertaining  to  the 
high-technology  fields — up  to  10 

b.  Provide  services  for  disabled 
women  to  be  placed  into  A/NTO — up  to 
10 

Overall,  the  Department  will  review 
grant  proposals  to  determine  whether 
CBO  applicants:  (a)  Demonstrate 
experience  preparing  women  to  gain 
employment  in  apprenticeable 
occupations  or  other  nontraditional 
occupations;  (b)  demonstrate  experience 
working  with  the  business  community 
in  preparing  women  to  enter 
apprenticeable  occupations  or  other 
nontraditional  occupations;  (c)  have 
tradeswomen  or  women  in 
nontraditional  occupations  as  active 
members  of  their  organizations,  as  either 
employed  staff  or  as  board  members; 
and  (d)  have  experience  delivering  TA. 

B.  Cost  Criteria 

Proposals  will  be  ranked,  based  on 
their  costs,  in  relation  to  other  proposals 
submitted  in  response  to  this  SGA. 

C.  Total  Score 

When  ranking  the  proposals  for  the 
purposes  of  making  selections  for 
awards,  the  technical  quality  of  the 
proposals  will  be  weighted  three  (3) 
times  the  estimated  price.  Proposals 
received  will  be  evaluated  by  a  review 
panel  based  on  the  criteria  described  in 
this  SGA  under  Technical  Evaluation 
Criteria  1  and  2.  The  panel's 
recommendations  will  be  advisory,  and 
final  awards  will  be  made  based  on  the 
best  interests  of  the  Government, 
including,  but  not  limited  to,  such 
factors  as  technical  quality,  geographic 
balance,  and  occupational  and/or 
industrial  impact. 

The  submission  of  a  previous 
proposal  for  a  WANTO  grant  itom  any 
prior  year  does  not  guarantee  an  award 
under  this  solicitation.  A  final  or  the 
most  recent  technical  report  for 
WANTO  programs  should  be  submitted 
with  this  application.  Although  the 
Government  reserves  the  right  to  award 
on  the  basis  of  the  applicants'  initial 
submissions,  the  Government  may 
establish  a  competitive  range  or 
technically  acceptable  range  based  upon 
proposal  evaluation  for  the  purpose  of 
selecting  qualified  applicants.  The 
panel's  conclusions  are  advisory  in 
nature  and  not  binding  on  the  Grant 
Officer.  The  Government  reserves  the 
right  to  ask  for  clarification  or  hold 
discussions,  but  is  not  obligated  to  do 
so.  The  Grant  Officer's  determination  for 
award  imder  this  SGA  01-03  is  the  final 
agency  action. 
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Part  VI.  Deliverables 

This  section  is  provided  only  so  that 
grantees  may  more  accurately  estimate 
the  staffing  budgetary  requirements 
when  preparing  their  proposal. 
Applicants  are  to  exclude  from  their 
cost  proposal  the  cost  of  any  requested 
travel  to  Washington,  DC. 

A.  Post  Grant  Award  Conference 

No  later  than  eight  (8)  weeks  after  an 
award,  the  grantees  and  partners  shall 
meet  with  the  WB  and  the  ATELS  at  the 
Post-Award  Conference  to  discuss  the 
project,  related  components  and  TA; 
time-lines;  technical  assistance 
outcomes;  assessment  for  comment;  and 
final  approval.  The  grantees  and 
partners  and  the  Department  will 
discuss  and  make  decisions  on  the 
following  program  activities: 

1.  The  proposed  TA  commitments  for 
employment,  registered  apprenticeship, 
and  related  skilled  nontraditional 
occupation  activities  and 
responsibilities;  the  number  of  targeted 
partnerships  with  employers  and  labor 
unions;  and  the  number  of  women  who 
will  be  served. 

2.  The  methodology  the  proposed 
partnership  will  use  to  support/change 
management  and  employee  attitudes  to 
promote  female  workers  in  A/NTO. 

3.  The  types  of  systemic  change 
anticipated  by  the  TA  strategies  that 
will  be  incorporated  into  ongoing 
employer  recruitment,  hiring,  training, 
and  promotion  of  women  in  A/NTO. 

4.  The  occupational,  industrial,  and 
geographical  impact  anticipated. 

5.  The  supportive  services  to  be 
provided  to  employers  and  women  after 
successful  placement  into  A/NTO. 

6.  The  plan  for  the  development  and 
maintenance  of  a  relationship  with  the 
State  level  of  the  ATELS  or  the 
corresponding  State  Apprenticeship 
Coimcil. 

The  WB  and  ATELS  will  provide 
further  input  orally  or  in  writing,  if 
necessary,  within  ten  (10)  working  days 
after  the  Post- Award  Conference. 

B.  Grant  Plan  of  Action 

No  later  than  ten  (10)  weeks  after  an 
award,  the  grantees  and  the  WB  will 
confirm  the  "plan  of  action"  and 
detailed  time-line  for  program 
implementation. 

C.  Grant  Implementation 

No  later  than  twelve  (12)  weeks  after 
an  award,  the  grantee(s)  shall  have 
begun  providing  E/LU  with  TA  to 
recruit,  select,  train,  place,  retain,  and 
otherwise  prepare  women  for  A/NTO, 
with  progress  to  be  measured  in  terms 
of  employment  growth  and  rising 
earnings. 


D.  Quarterly  Reports 

1.  No  later  than  sixteen  (16)  weeks 
after  an  award,  the  first  quarterly 
progress  report  of  work  done  under  this 
grant  must  be  submitted.  Thereafter, 
quarterly  reports  will  be  due  twenty  (20) 
working  days  after  the  end  of  each  of  the 
remaining  quarters. 

2.  Quarterly  progress  reports  must 
describe: 

a.  The  overall  progress  achieved 
during  the  reporting  period,  as 
measured  by  the  number  of  E/LU 
provided  with  TA,  as  well  as  by  the 
number  of  women  trained  (on  and  off 
the  workplace)  and  placed  in  A/NTO; 

b.  Any  linkages  between  pre- 
apprenticeship  programs  with 
sponsored  apprenticeship  programs, 
giving  the  name  and  address  of  each 
workplace/company  involved,  the 
person(s)  responsible  for  the  programs, 
as  well  as  the  number  of  women 
affected  by  or  participating  in  the 
programs; 

c.  The  number  of  E/LU  receiving  TA. 
giving  the  E/LU  name,  address,  number 
of  employees  at  the  workplace 
(including  the  percentage  of  women 
employees),  as  well  as  brief  profiles  of 
the  E/LU; 

d.  Any  systemic  workplace  and  policy 
changes,  whether  actual  or  in  process, 
including  the  hiring  and  promotion  of 
women  already  in  the  workplace  or  in 
career  ladders  or  other  training 
activities; 

e.  Any  public  presentations  given  by 
the  grantee; 

f.  Any  media  articles  or  appearances; 

g.  Publications  disseminated;  and 
n.  Publications  developed. 

i.  Any  problems  which  may  impede 
the  performance  of  the  grant  and  the 
proposed  corrective  action. 

j.  The  work  to  be  performed  during 
the  next  reporting  period. 

3.  In  addition,  Between  scheduled 
reporting  dates,  the  grantee(s)  shall 
immediately  inform  the  Grant  Officer's 
Technical  Representative  of  significant 
developments  affecting  the  ability  to 
accomplish  the  work. 

E.  Final  Report 

1.  No  later  than  sixty-four  (64)  weeks 
after  an  award,  the  grantee(s)  shall 
submit  two  (2)  copies  of  the  draft  Final 
Report,  an  integrated  draft  analysis  of 
the  process,  and  results  of  the  technical 
assistance  activities  during  the  year.  The 
WB  and  the  ATELS  will  provide  written 
comments  on  the  draft  Report  within 
twenty  (20)  working  days,  if  substantive 
problems  are  identified.  The  grantee's 
response  to  these  comments  shall  be 
incorporated  into  the  Final  Report. 

2.  The  Final  Report  shall  cover 
findings,  final  performance  data. 


outcome  results  and  assessment,  and 
employer  or  labor  organization  plans  for 
follow-up  of  participants. 

3.  No  later  than  sixty-four  (64)  weeks 
after  an  award,  the  grant ee(s)  shall 
submit: 

a.  Two  (2)  copies  of  the  camera-ready 
Final  Report,  bound  in  a  professional 
manner,  and  not  a  collection  of  loose 
leaf  sheets,  and 

b.  An  Executive  Summary  of  the 
findings  and  recommendations  must  be 
included  in  the  Final  Report,  separately 
or  combined  with  the  Pinal  Report. 
These  materials  must  be  paid  for  with 
grant  funds. 

Part  VII.  Grant  Requirements 

A.  Administrative  Provisions 

The  grant  awarded  under  this  SGA 
shall  be  subject  to  the  following 
administrative  standards  and 
provisions: 

29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants. 
Contracts,  and  Agreements. 

29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  with 
Institutions  of  Higher  Education,  etc. 

B.  Allowable  Costs. 

The  WB  shall  determine  what 
constitutes  allowable  costs  in 
accordance  with  OMB  Circular  A-122. 
Nonprofit  Organizations. 

Part  VIII.  Definitions 

The  following  terms  are  defined  for 
the  convenience  of  prospective 
applicants: 

Nontraditional  Occupations  (NTO)  are 
those  where  women  account  for  less 
than  25  percent  of  all  persons  employed 
in  a  single  occupational  group. 

Pre-Apprenticeship  Programs  are 
those  which  prepare  individuals  for 
occupational  skills  training  or  entry- 
level  employment  in  NTO.  The 
curriculum  includes  pre-vocational 
instruction  in  identification  and  use  of 
tools,  blueprint  reading,  basic  shop 
skills,  and  safety  procedures,  as  well  as 
math  skills  and  physical  conditioning. 

Apprenticeship  is  a  formal 
employment  relationship  designed  to 
promote  skill  training  and  learning  on 
the  job.  "Hands  on"  learning  takes  place 
in  conjunction  with  related  theoretical 
instruction  (often  in  a  classroom 
setting).  An  apprentice  who  successfully 
completes  an  ATELS-registered 
program,  which  usually  requires  3  to  5 
years,  is  awarded  a  certificate  of 
completion. 

Employers,  or  groups  of  employers, 
and  unions  design,  organize,  manage, 
and  finance  apprenticeship  programs 
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under  the  standards  developed  and 
registered  with  ATELS  or  ATELS- 
recognized  State  Apprenticeship 
Agencies.  They  also  select  apprentices 
who  are  trained  to  meet  certain  pre- 
determined occupational  standards. 
Community-Based  Organizations 
(CBO)  are  private  non-profit 
organizations,  which  may  be  faith- 
based,  which  are  representative  of 


communities  or  significant  segments  of 
communities  and  which  have 
demonstrated  experience  administering 
programs  that  train  women  for  A/NTO. 

Signed  at  Washington,  DC  on  lune  8,  2001. 
Lawrence ).  Kuss, 

Grant  Officer. 

Appendix  A.  Application  for  Federal 
Assistance,  Form  SF  424 


Appendix  B.  Budget  Information  Sheet,  Form 

SF  424A 
Appendix  C.  Assurances  and  Certifications 

Signature  Page 
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APPUCATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  034e^X>43 


1.  TYPE  OF  SUBMISSION: 

Affp%MrtH>n 
Qconatnicllon 

LJ  Mow  Coiwtiuctiofi 


5.  APPLICANT  MRMMATION 


O  Conslnictlon 
D  Non-Coo«tructton 


2.  DATE  SUBMnTEO 


3.  OATE  RECEIVED  BY  STATE 


.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


nppicani  KMnmsr 


SUle  Application  IdanUtar 


LagalName: 


Mamaa(giveclly.  county.  Stale,  midapoode): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (EIN): 


II   I   I  I   I 


Organizational  Unit: 


Name  arxl  telephone  number  of  person  to  be  conttctad  on  mmm  irM)Mn( 
this  applicatKxi  (give  ana  cxxie) 


7.  TYPE  OF  APPLICANT:  (enter  ^ipmphUe  IMer  in  txtx) 


D 


8.  TYPE  OF  APPUCATION: 

Dn«w        D  Continuation  D  R«viaion 

If  Revision,  erler  appropriate  letler(s)  in  box(es)  I      I     I      1 

A.  IrxTease  Award         B.  Decrease  Award       0.  Irtcrease  Duration 
D.  Decrease  Duration    OttwrCapecilv;: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


nn-on: 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  ^C«iS8,  Counties.  States,  etc): 


13.  PROPOSED  PROJECT 


StartOate  EndkigDale 


A.  State  H.  Independert  School  Diet. 

B.  County  I.  Stale  Controled  Institution  of  Higher 

C.  Municipal  J.  Pnvale  University 
0.  Township  K.  Indian  Tribe 

E.  kiterstafte  L  Individual 

F.  Intermunicipal  M.  Profit  Organizalion 

Q.  Special  Distrid  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


14.  CONGRESSIONAL  DI8TRKT8  OF: 


a.  Applicant 


b.Praiect 


IS.  ESTIMATED  FUNDING: 


a.  Federal 


b.AppNcart 


estate 


d.  Local 


e.  Other 


f .  Program  Income 


g.  TOTAL 


sr 


ST 


■w 


1«.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECtmVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPUCATION/APPUCATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E  O  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DEUNQUENT  ON  ANY  FEDERAL  DEBT? 
D  Yas    If  'Yes,'  attach  an  explanation.  Q  No 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BEUEF,  ALL  DATA  IN  THIS  APPUCATKNi/PREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  Title 


c.  Telephone  Numt>er 


d.  Signature  of  AutfKxized  Representative 


e.  Date  Signed 


Previous  Edition  Usable 
Auttxxized  for  Local  Reproduction 


Standard  Form  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting  txirden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  tfie  collection  of 
information.  Send  comments  regarding  ttw  burden  estimate  or  any  ottier  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  txjrden,  to  the  Office  of  Management  and  Budget,  Papenworfc  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY.  


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  application  submitted  for  Federal  assistance.  It 
win  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  wtiich  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  1 2372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  sutxnission. 


Item: 

1.         Self-explanatory. 


Entry 


2.  Date  application  sutxnilted  to  Federal  agency  (or  Stale  if 
applicable)  and  applicant's  control  number  (if  applicable). 

3.  Stale  use  only  frf  applicable). 

4.  If  tfiis  application  is  fo  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  proiect, 
leave  blank. 

5.  Legal  name  of  applicant  name  of  primary  organizational  unit 
wtiich  wiH  undenake  the  assistarKe  activity,  complete  address  of 
the  applicant,  ar>d  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  IdentHicaiion  Number  (EIN)  as  assigned  by  the 
Internal  Reveruie  Service. 

7.  Enter  tfie  appropilale  letter  in  ttie  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letler(s)  in  the 
space(s)  provktod: 

~  'New*  means  a  new  assistarx»  award. 

-  'Conlinualkxi''  means  an  exterwfon  for  an  addHkxial 
fundin^lxidget  period  for  a  project  with  a  projected 
completnn  dale. 

-  'Revision'  means  any  change  in  the  Federal 
Government's  financial  obligalion  or  contingent 
Mabiiity  from  an  existing  obligabon. 

9.  Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  appBcatfon. 

10.  Use  the  Catatog  of  Federal  Domestic  Assistance  number  and 
tide  of  ttie  program  under  whk^h  assistance  is  requested. 

1 1 .  Enter  a  brief  descriptive  title  of  ttie  project.  If  rTK>re  than  one 
program  is  involved,  you  should  append  an  expianatkMi  on  a 
separate  sheet  If  appropriate  (e.g.,  constructran  or  real 
property  projects),  attach  a  map  showing  project  k)catkm.  For 
preapplk^tkxis,  use  a  separate  sheet  to  provkle  a  summary 
descriptkm  of  this  project. 


Item:  Entry: 

12.  List  only  ttie  largest  politwal  entities  aftected  (e.g..  State, 
counties,  cHies). 

13.  Self-explanatory. 

14.  List  the  appikanTs  CongresskMial  District  and  any 
District(s)  affected  by  ttie  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  tfie  first 
funding/lxjdget  period  by  each  contritxitor.  Value  of  in- 
kind  contributkxis  sfioukj  be  inckided  on  appropriate 
Knes  as  appNcable.  If  the  actkxi  wiH  result  in  a  dollar 
change  to  an  existing  award,  indtoate  onlv  ttie  amount 
of  ttie  change.  For  deoBases,  enctose  the  amounts  in 
parentheses.  If  both  base  and  supplemental  amounts 
are  included,  show  breakdown  on  an  attached  stieet 
For  muMple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  AppNcants  shouW  contact  the  Stale  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  ttie  applicatnn  is  sutiject  to  tfie 
State  intergovernmental  review  process. 

17.  This  questton  applies  to  the  appKcant  organizatton,  not 
the  person  wtio  signs  as  tfie  authorized  representative. 
Categories  df  debt  include  delinquent  audit 
disaitowances,  bans  and  taxes. 


18.        To  be  signed  by  tfie  authorized  representative  of  the 
appltoant  A  copy  of  tfie  goveming  body's 
auttwrization  for  you  to  sign  this  appNcatton  as  offKial 
representative  must  be  on  file  in  tfie  appltoanf  s  oKce. 
(Certain  Federal  agencies  may  require  that  tfiis 
auttwrization  be  submitted  as  pari  of  ttie  applnaten.) 


SF-424  (Rev.  7-97)  Back 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  co«ection  of  information  is  estimated  to  average  180  minutes  per  resporwe.  inckiding  time  for  revie*»ing 
instructions,  searching  existr.g  data  sources,  gathering  and  maintaining  the  data  needed,  and  comptetif>g  and  reviewing  the  colection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0044).  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 


This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  wtiich 
prescxitw  how  and  wfietfier  budgeted  amounts  should  t>e 
separately  shown  for  different  func:tions  or  activities  within  the 
program.  For  son>e  programs,  grantor  agerxaes  may  rec^uire 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Secticxis  A,  B.  C,  and  D  should  include  budget 
estimates  for  the  wtiole  project  except  wtwn  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  fundir>g  pericxj  irKrements.  In  the  latter  case,  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  pericxf 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  t>y  the  objec^t  dass 
categories  shown  in  Lines  a-l«  of  Sec:tk)n  B. 

Section  A.  Budget  Summary  Lines  1-4  Cotumns  (a)  and  (b) 

For  applications  pertaining  to  a  smgfe  Federal  grant  program 
(Federal  Domestic  Assistance  Catatog  number)  and  not  requiring 
a  functfonal  or  activity  breakdown,  enter  on  Line  1  under  Cokjmn 
(a)  the  Catakig  program  title  and  the  Catatog  number  in  Column 
(b). 

For  applicattons  pertaining  to  a  single  program  requiring  budget 
anxKints  by  multiple  functtons  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catatog  number  in  Column  (b).  For  applicattons  pertaining  to 
multiple  programs  wtiere  none  of  the  programs  rec^uire  a 
bresUcdown  by  function  or  activity,  enter  the  Catatog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catatog  number  on 
each  line  in  Column  (b). 

For  appltoations  pertaining  to  multiple  programs  wtiere  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  eac^  program  requiring  the 
breericdown.  Addittonal  streets  shouki  be  used  wtien  one  form 
does  not  provtoe  adec^uate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  shouto  provkle  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  teave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (f),  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  tfie 
prefect  for  the  first  funding  penod  (usually  a  year). 


For  continuirig  grant  program  applications,  sutxnit  these  fomis 
before  the  end  of  each  turxling  period  as  rec^uired  by  ttie  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  arrwunts  of 
funds  whtoh  will  remain  unobligated  at  the  erxj  of  ttie  grant 
funding  pertod  only  if  the  Federal  grarrtor  agerxry  mstructens 
provkle  for  this.  Ott)erwise,  leave  these  cokjmns  blank.  Enter  in 
columns  (e)  and  (^  the  amounts  of  functe  needed  for  tfte 
upcoming  period.  The  anrK>unt(s)  in  Cokimn  (g)  shcxjM  t>e  ttie 
sum  of  anrwunts  in  Cotomns  (e)  and  (f). 

For  supplemental  grams  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  tfte  amount  of  the 
increase  or  decrease  of  Federal  furKis  and  enter  in  Cokjmn  (f)  tfie 
amcxjnt  of  tfie  ifKrease  or  decrease  of  non-Federal  furxls.  In 
Cokjmn  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-FederaO  wtitoh  irK:iudes  the  total  prevtous  aulfwrized 
budgeted  amounts  pkis  ck  minus,  as  appropriate,  tfte  amounts 
shown  in  Columns  (e)  and  (f).  Tfte  amount(s)  in  Cotomn  (g) 
shouM  not  equal  the  sum  of  amourrts  in  Columns  (e)  artd  (f). 

Line  5  •  Show  the  totals  for  all  cotomns  used. 

Section  B  Budget  Catsgoriss 

In  the  column  headings  (1)  through  (4),  enter  ttte  tides  of  the 
sanrte  programs,  func^borts,  artd  activities  sftown  on  Lines  1-4, 
Cohjmn  (a),  Sectton  A.  Wtten  addittonal  sheets  are  prepared  tor 
Sectktn  A,  provkle  similar  column  headings  on  each  sheet  For 
each  program,  furtcticxi  or  ac:tivity,  fill  in  tfte  total  requirements  for 
funds  (both  Federal  and  non-FederaO  by  object  dass  categories. 

Line  6s-l  -  Sftow  tfte  totals  of  Lines  6a  to  6h  in  each  cokjmn. 

Line  6J  -  Show  tfte  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  aN 
applicattons  for  new  grants  and  continuatton  grants  the  total 
amount  in  cokjmn  (5),  Line  6k.  sftouM  be  tfte  same  as  tfte  total 
anrtount  shown  in  Sec^tton  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  chartges  to  grants,  the  total  aimunt  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-(4),  Line  6k 
shouto  be  the  same  as  the  sum  of  tfte  amcxjnts  in  Sectton  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  aritount  of  income,  if  any,  expected 
to  be  generated  from  this  project.  IDo  not  add  or  subtract  this 
amcxint  from  tfte  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  \he  nature  and  source  of  income.  The 
estim^ed  amount  of  program  irwome  may  be  considered  by  the 
Federal  grantor  agerKy  in  determining  the  totcil  anxxjnt  of  the 
grant 

Section  C.  Noi>-F«deral  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  wiH  be 
used  on  the  grant  If  in-idnd  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a)  -  Enter  Vne  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 


Column  (b) 
applicant. 


Enter  the  contritHJtion  to  be  made  t>y  the 


Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-ldrKl  contribution  if  the  applicant  is  not  b  State  or 
State  agency.  Applicants  wtiich  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  ttie  amount  of  cash  and  in-kind 
contrit>utk)ns  to  be  made  from  aH  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and  (d). 


Un*  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  shouM  be  equal  to  the  arrraunt  on  Line  5,  Column 
(f),  Sectkxt  A. 

Section  D.  Forecasted  Cash  Needs 

Uns  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Uns  14  -  Enter  ttie  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  ttte  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needsd  for 
Balance  of  ttie  Proiact 

Lines  1»-19  -  Enter  in  Column  (a)  the  same  grant  program  tWes 
shown  in  Cohjmn  (a),  Sectkw  A.  A  breakdown  by  functnn  or 
activity  is  not  necessary.  For  new  appHcatnns  and  continuatkm 
grant  applk^ations,  enter  in  the  proper  columns  amounts  of  Federal 
funds  whKh  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  penods  (usually  in  years).  This  sectnn 
need  not  be  completed  for  revistons  (amendnrwnts.  changes,  or 
supplenDents)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  Hnes  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Cohjmns  (b)-(e).  When 
additkxial  schedules  are  prepared  for  this  Sectren.  annotate 
accordingly  and  show  the  overall  totals  on  this  Kne. 

Section  F.  Ottter  Budget  infonnslion 

Line  21  -  Use  this  space  to  explain  anrKHints  for  indivkiual  direct 
object  dass  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Une  22  -  Enter  the  type  of  indirect  rate  (proviskxial,  predetemiined. 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  whk^h  the  rale  is  applied,  and  the 
total  ir>direct  expense. 

Une  23  -  Provide  any  other  explanations  or  comments  deemed 
r)ecessary. 
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ASSURANCES  AND  CERTIFICATIONS    SIGNATURE  PAGE 


The  Department  of  Labor  will  not  award  a  grant  or  agreement  where  the  grantee/recipient  has 
failed  fo  accept  the  ASSURANCES  AND  CERTIHCATIONS  contained  in  this  section.  By 
signing  and  returning  this  signature  page,  the  grantee/recipient  is  providing  the  certifications  set 
forth  below: 

A.  Assurances  -  Non-Construction  Programs 

B.  Certifications  Regarding  Lobbying,  Debarment,  Suspension,  and  Other 
Responsibility  Matters  and  Drug-Free/Tobacco-Free  Workplace  Requirements. 

C.  Certification  of  Release  of  Information 


APPLICANT  NAME  and  LEGAL  ADDRESS: 


If  there  is  any  reason  why  one  of  the  assurances  or  certifications  listed  cannot  be  signed,  please 
explain.  Applicant  need  only  submit  and  return  this  signature  page  with  the  grant  application.  All 
other  instructions  shall  be  kept  on  file  by  the  applicant. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFHCIAL 


TITLE 


APPUCANT  ORGANIZATION 


DATE  SUBMITTED 


Please  Note:    This  signature  page  and  any  pertinent  attachments  which  may  be  required 
by  these  assurances  and  certifications  shall  be  attached  to  the  applicant's 
Cost  Proposal. 
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[FR  Doc.  01-15067  Filed  &-13-01;  8:45  am] 
BILUNG  CODE  4510-23-C 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,690;  TA-W-38,690A] 

C-Cor.Net  Corp;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EhgibiHty  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  6,  2001,  appHcable  to  workers  of 
C-Cor.net  Corporation,  State  College. 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  April  5,  2001 
(66  FR  18117). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Tipton, 
Pennsylvania  facility  ofC-Cor.net 
Corporation.  The  workers  are  engaged  in 
employment  related  to  the  production  of 
cable  television  amplifiers. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover 
works  of  C-Cor.net  Corporation,  Tipton, 
Pennsylvania. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
C-Cor.net  Corporation  adversely  affected 
by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,690  is  hereby  issued  as 
follows: 

All  workers  ofC-Cor.net  Corporation,  Stale 
College,  Pennsylvania  (TA-W-38,690)  and 
Tipton,  Pennsylvania,  Pennsylvania  (TA-W- 
38,690A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  6,  2000  tffrough  March  6,  2003  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC  this  30th  day  of 
May.  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  01-15038  Filed  6-13-01;  8:45  am) 

BILUNO  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,442;  CMI  Industries.  Inc.,  Clinton 
Fabric  Division;  TA-W-38,442B;  TA-W- 
38,442C] 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  13,  2001,  applicable 
to  workers  of  CMI  Industries,  Inc., 
Clinton  Fabric  Division,  Clinton,  South 
Carolina.  The  notice  was  published  in 
the  Federal  Register  on  May  2,  2001  (66 
FR  22007). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Vance 
Complex  and  the  Administrative  Office 
of  the  Clinton  Fabric  Division  of  CMI 
Industries,  Clinton,  South  Carolina.  The 
Vance  Complex  workers  are  engaged  in 
the  production  of  griege  woven  fabric. 
Workers  at  the  Administrative  Office, 
Clinton  Fabric  Division,  CMI  Industries 
provide  administrative  services  to 
support  the  production  of  griege  woven 
fabric  at  the  subject  firms'      • 
manufacturing  facilities. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of  the 
Vance  Complex  and  Administrative 
Office,  CMI  Industries,  Clinton  Fabric 
Division,  Clinton,  South  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
CMI  Industries,  Inc.  who  were  adversely 
affected  by  increased  imports  of  griege 
woven  fabric. 

The  amended  notice  applicable  to 
TA-W-38,442  is  hereby  issued  as 
follows: 

All  workers  of  CMI  Industries,  Inc.,  Clinton 
Fabric  Division.  Clinton,  South  Carolina 
(TA-W-38,442)  and  Clinton  Fabric  Division. 
Vance  Complex,  Clinton,  South  Carolina 
(TA-W-38.442B)  and  Clinton  Fabric 
Division.  Administrative  Office,  Clinton, 
South  Carolina  (TA-W-38,442C)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  4. 1999 
through  April  13,  2003  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC.  this  30th  day  of 
May.  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-15039  Filed  6-13-01;  8:45  am] 

BtLUNO  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion,  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  Uie  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siu^^ey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-38.993;  fake  Shook  Logging.  Inc.. 

Newcastle,  WY 
TA-W-38.221 ;  Northwest  Fourslide. 

Inc.,  Sherwood,  OR 
TA-W-38.91 7;  Meade  Industrial 

Service.  Inc..  Boardman,  OH 
TA-W-38.872;  /.  Paul  Levesque  and 

Sons.  Inc..  Ashland,  ME 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
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Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-39,206;  Semitool.  Inc..  Corp.. 

Headquarters.  Kallispell,  MTandA; 

Semitool  California.  San  fose,  CA,  B; 

Semitool  Western  Office,  Beaverton. 

OR.  C;  Semitool  Central  Office. 

Dallas.  TX,  D;  Semitool  Austin. 

Austin,  TX,  E;  Semitool  Southwest, 

Temple.  AZ.  F;  Semitool  Southeast. 

Gary.  NC.  G;  Semitool  Northeast. 

Nashua.  NH,  H;  Ubby  Plant.  Ubby. 

MT 
TA-W-38.916:  Levelor  Home  Fashions. 

Rockaway,  Nf 
TA-W-38.734:  Quadion  Co..  Minnesota 

Rubber  Div..  Mason  City.  lA 
TA-W-39.034;  Therm-O-Disc.  Inc.,  El 

Paso,  TX 
TA-W-39,023;  Texas  Instruments 

Automotive  Sensors  and  Controls  San 

Jose,  Inc..  San  fose.  CA 
TA-W-38.969;  Textron  Gulf.  Turf  Care 

and  Specialty  Products.  Racine,  WI 
TA-W-39,321:  Stork  RPM,  Inc.. 

Tescumbia.  AL 
TA-W-38.910;  Metaldyne  Sintered 

Components.  Ridgway.  PA 

ACBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-39,262:  United  Plastics  Group, 

Inc.,  Anaheim.  CA:  April  30,  2000. 
TA-W-38.727;  Edscha.  fackson 

Division.  Jackson,  MI:  January  30, 

2000. 
TA-W-39,102;  Boyt  Harness  Co., 

Osceola,  lA:  April  4,  2000. 
TA-W-38.71 1  &■  A:  Hart  Schaffner  and 

Marx,  Rochester,  IN  and  Winchester, 

KY:  February  8.  2000. 
TA-W-38,410;  Editorial  America, 

Virginia  Gardens,  FL:  November  28. 

1999. 
TA-W-38.920;  Color  Edge.  Inc..  Sturgis, 

MI:  March  12.2000. 
TA-W-38.795:  Donkenny  Apparel, 

Wytheville,  VA,  TN:  March  19,  2000. 
TA-W-39.290:  Sonoco  Industrial 

Products  Div..  Shepherd.  MI:  May  4, 

2000. 
TA-W-38.924;  Lexington  Fabrics.  Inc., 
I    Central  Div.,  Florence,  AL:  March  12, 
'    2000. 
TA-W-39.108;  Beam-Stream.  Inc., 

Mont  pel  ier,  OH:  April  20.  2000. 
TA-W-38.906:  O  and  P  Tailor.  Inc..  a/ 

k/a  Bullet  Creek  Garment  Co..  Inc.. 

Tellico  Plains,  TN:  March  12.  2000. 
TA-W-39,020;  Magnesium  Corp.,  of 

America.  Salt  Lake  City,  UT:  April  3, 

2000. 


TA-W-39.042  Sr  A,  B;  Agilent 

Technologies.  Basic  Electronics 

Systems  and  Test  Unit.  Loveland,  CO. 

Design  Validation  Unit.  Colorado 

Springs,  CO.  Network  System  and 

Test  Div..  Colorado  Springs,  CO: 

March  30,  2000. 
TA-W-38.658  &■  A;  Mirro  Co..  Division 

of  Newell-Rubbermaid.  Mirro/Foley 

Plant  20.  Chilton.  WI  and  Mirro/Foley 

Plant  10.  Manitowoc,  WI:  January  24, 

2000. 
TA-W-39. 146;  VF  Imagewear  (West), 

Inc..  VF  Workwear.  Inc..  Brownsville. 

TX:  April  6.  2000. 
TA-W-38.780:  Tecumseh  Products  Co.. 

Somerset,  KY:  February  13.  2000. 
TA-W-38.632:  Intertrade  Holdings.  Inc.. 

Acid  Plant.  Copperhill,  TN:  January  9. 

2000. 
TA-W-39,213;  Chicago  Specialties,  LLC, 

Chicago,  R,:  April  23.  2000. 
TA-W-38.978;  America  Group.  Inc., 

New  York,  NY:  March  22.  2000. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
siunmaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  May,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  ports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 


Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-04675:  Specialty  Plastic 

Products,  Louisville,  TN 
NAFTA-TAA-04648;  Nucor  Bearing 

Products,  Wilson,  NC 
NAFTA-TAA-04796;  Erie  Coke  Corp.. 

Erie,  PA 
NAFTA-TAA-04696;  America  Group, 

Inc.,  New  York,  NY 
NAFTA-TAA-04803;  Northwest 

Fourslide.  Inc..  Sherwood.  OR 
NAFTA-TAA-04562;  Quadion 

Company/Minnesota  Rubber  Div., 

Mason  City,  lA 
NAFTA-TAA-04747;  Therm-O-Disc. 

Inc.,  El  Paso,  TX 
NAFTA-TAA-04808:  Texas  Instruments 

Automotive  Sensors  and  Controls  San 

Jose,  Inc.,  San  Jose,  CA 

The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
NAFTA-TAA-04762;  Cendant  Montana. 

Alliance  Marketing  Div.,  Great  Falls, 

MT. 

Afiirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-04835;  E.I.  DuPont.  Nylon 

Div..  Camden,  SC:  April  23,  2000. 
NAFTA-TAA-04753;  Rubbermaid 

Cleaning  Products.  Greenville.  NC: 

April  10.  2000. 
NAFTA-TAA-04851;  United  Plastics 

Group.  Inc.,  Anaheim  Div.,  Anaheim, 

CA:  May  1.2000. 
NAFTA-TAA-04594:  Edscha,  Jackson 

Div..  Jackson.  MI:  February  13,  2000. 
NAFTA-TAA-04498;  Intertrade 

Holdings,  Inc.,  Acid  Plant.  Copperhill. 

TN:  January  11,2000. 
NAFTA-TAA-^4789;  VFIMagewear 

(West),  Inc..  Formerly  CF  Workwear, 

Inc..  Brownsville.  TX:  April  9.  2000. 
NAFTA-TAA-04863;  Vapor  Corp.. 

Niles,  IL:  May  8,  2000. 
NAFTA-TAA-04862:  Nutech 

Environmental  Corp.,  Denver.  CO: 

April  26,  2000. 
NAFTA-TAA-04678:  Color  Edge,  Inc., 

Sturgis.  MI:  March  12.  2000. 
NAFlA-TAA-04681  6- A;  Hart 

Schaffner  and  Marx,  Rochester,  IN 

and  Winchester,  KY:  March  19,  2000. 
NAFTA-TAA-0481 7;  Square  D  Co.. 

Ashville.  NC:  April  27,  2000. 
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NAFTA-TAA-304712:  Lexington 
Fabrics,  Inc.,  Central  Div.,  Florence, 
AL:  April  3,  2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  May,  2001. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  diuing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  June  5,  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  01-15043  Filed  6-13-01;  8:45  am) 

BNJJNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,657;  TA-W-38,657A] 

Lanier  Clotties  Division  of  Oxford 
Industries,  Inc.,  et  al.,  Ameruled 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adiustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  March  7,  2001,  applicable 
to  workers  of  Lanier  Clothes,  Greenville, 
Georgia.  The  notice  was  published  in 
the  Federal  Register  on  April  5,  2001 
(66  FR  18117). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  fusing  of 
men's  suits.  New  information  shows 
that  worker  separations  occiured  at  the 
Oxford  Transport  facility  of  Oxford 


Industries,  Inc.,  Buford,  Georgia.  The 
Buford  Georgia  facility  provides 
administrative  support  services  to  the 
subject  firms'  production  facilities, 
including  Lanier  Clothes. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  workers  of  the  Oxford  Transport 
facility  of  Oxford  Industries,  Buford, 
Georgia,  and  to  correctly  identify  the 
subject  firm  title  name  to  read  Lanier 
Clothes,  Division  of  Oxford  Industries, 
Inc.,  Greenville,  Georgia. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Lanier  Clothes,  Division  of  Oxford 
Industries,  Inc.,  Greenville,  Georgia  who 
were  adversely  affected  by  increased 
iniports. 

The  amended  notice  applicable  to 
TA-W-38,657  is  hereby  issued  as 
follows: 

All  workers  of  Lanier  Clothes,  Division  of 
Oxford  Industries,  Inc.,  Greenville,  Georgia 
(TA-W-38,657)  engaged  in  fusing  operations, 
and  workers  of  Oxford  Transport,  Oxford 
Industries,  Inc.,  Buford,  Georgia  (TA-W- 
38,657A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  19.  2001,  through  March  7,  2003, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  E)C  this  31st  day  of 
May,  2001. 

Linda  G.  Poole, 

Certifying  Officer  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-15042  Filed  6-13-01;  8:45  am] 
BILLING  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 

Appendix— 

[Petitions  instituted  on  04/30/2001] 


of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Emplojrment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitions  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  25,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Jime  25, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  30th  day  of 
April,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm 
(Petitioners) 

Location 

Date  of 
petition 

Product(s) 

39,107 

Crown  Equipment  (Wkrs)  

New  Bremen,  OH 

Montpelier,  OH  

Massena,  NY  

Rocky  Mount,  VA  

Pacoima,  CA  

Verona,  MO 

Nortti  Bergen,  NJ  

L  Island  City,  NY 

Williamsport,  PA 

Odessa,  TX  

St.  Marys.  PA 

Macon,  GA  

04/16/2001 
04/20/2001 
04/16/2001 
04/09/2001 
03/19/2001 
04/11/2001 
04/11/2001 
04/10/2001 
04/12/2001 
04/11/2001 
04/04/2001 
04/13/2001 

TV  Antenna  Rotators  and  Controls 

39,106  . 

Beam-Stream,  Inc  (Comp)  

Alcoa— St.  Lawrence  P«  (Wkrs) 

Electron  Guns 

39.109 

Primary  Aluminum. 
Business  Forms 

39,110 

Standard  Register  (Comp)  

39,111  

Price  Pfister  (Comp)  

DuCoa,  LP.  (Comp)  

Petticoat  JunctkHi,  Inc  (UNI  1  b) 

Carol  Wren,  Inc.  (UNITE)  

Hon  Company  (The)  (Comp) 

Huntsman  Polymers  (Wkrs)  

Powder  Metal  Products  (Wkrs)  .' 

TKG  International  Corp  (Comp)  

Plastic  and  Metal  Parts 

39,112 

Calcium  Mold  Inhitiitor 

39,113 

Bridesmaid  Dresses 

39,114 

Ladies'  Sportswear. 

Wood  Office  Furniture. 

Polymers. 

Bearings,  Engine  Parts. 

Textile  Printing  Screens. 

39,115 

39,116 

39.117 

39.118 
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TA-W 


Subject  finn 
(Petitioners) 

Wire  Maid  Manufacturing  (Comp) 

Perfect  Fit  Industries  (Wkrs) 

Titan  Tire  of  Natchez  (Wkrs)  

J  and  L  Specialty  Steel  (USWA)  .. 

Specialty  Defense  (Wkrs) 

United  Foundries,  Inc.  (lAMAW)  .. 

BBA  Nonwovens  (PACE)  

Southem  Tee's,  Inc.  (Wkrs)  

Trumart^,  Inc.  (Comp)  

Delta  Fashions  (UNITE)  

Intemational  Specialty  (Comp)  

ECM  Motor  Co  (Comp)  

Wilmot  Printing  Co  (Wkrs)  

Nypro  Alabama.  Inc  (Comp) 

Ansell  Protective  Prod.  (Comp)  .... 

Williamson-Dickie  Mfg  (Wkrs) 

Brooke  Glass  Co.,  Inc.  (Comp)  .... 

Western  Electronics  (Wkrs) 

Weitech,  Inc.  (Wkrs)  

Small  Woodland  Services  (Comp) 

JDS  Uniphase  (Wkrs)  

Dunbrooke  Industries,  Inc  (Comp) 
Textile  Sales  and  Repair  (Comp)  . 

Teamstaff  (Wkrs)  

Carolace  Industries,  Inc  (Wkrs)  .... 

JBF  Industries,  Inc.  (Comp)  

Marathon  Oil  Company  (Wkrs) 

VF  Imagewear  (Comp)  

Stainless  Tank  and  Equip  (CJA)  .. 

Access  Electronics  (Wkrs) 

Daimler  Chrysler  Corp  (Wkrs)  

PSC  Scanning,  Inc.  (Wkrs)  

Oxford  Automotive,  Inc.  (Wkrs)  .... 
Pioneer  Americas,  Inc.  (Comp)  .... 
Sokjn  Manufacturing  Co  (Comp)  . 

Jonathan  Engineered  (UAW)  

Fiera,  Inc.  (Wkrs)  

CMS  Hartzell  Manufacturing  (IBT) 
Rennoc  Corp,  Butwin  Div  (Wkrs) 

ACS  Group,  Inc.  (Wkrs)  

Anderson  Electrical  Prod  (Comp) 

Fraser  Papers,  Inc  (Comp) 

Almond  Intemational  (Wkrs) 

ME  Intemational  (Wkrs) 

Bridgestone/Firestone  (Wkrs) 

Prime  Cast  (USWA)  


Location 

Date  of 
petitkin 

SchofieW.  Wl 

04/09/2001 

Rkjhfiekj,  NC  

04/11/2001 

Natchez,  MS 

04/12/2001 

Midland.  PA 

04/11/2001 

Louisville,  TN 

04/12/2001 

Youngstown,  OH  

04/16/2001 

Lewisburg,  PA 

04/17/2001 

Rockingham,  NC 

04/12/2001 

Lansing,  Ml  

04/13/2001 

Newart(,  NJ  

04/11/2001 

Edinburg,  PA 

04/12/2001 

Elkhom  Wl  

04/12/2001 

El  Paso,  TX 

04/10/2001 

Dothan,  AL  

04/10/2001 

Tartx>ro,  NC  

04/12/2001 

Eagle  Pass,  TX  

04/10/2001 

Wellsburg,  WV  

04/09/2001 

Eugene,  OR  

04/06/2001 

Sisters,  OR 

04/05/2001 

Eaoie  Point,  OR  

04/08/2001 

San  Jone,  CA 

04/08/2001 

Ocean  Springs,  MS 

04/11/2001 

Gastonia,  NC  

03/27/2001 

El  Paso,  TX 

04/10/2001 

Rklgefield,  NJ 

04/10/2001 

Gloversville,  NY 

04/10/2001 

Tyler,  TX  

04/06/2000 

Brownsville,  TX  

04/06/2001 

Cottage  Grove,  Wl  

04/04/2001 

Gumee,  IL 

04/09/2001 

AriMjm  Hills,  Ml  

03/31/2001 

Eugene,  OR  

04/10/2001 

Alma,  Ml  

04/12/2001 

Tacoma.  WA  

04/12/2001 

Rhinelander,  Wl  

04/09/2001 

Fullerton,  CA  

04/06/2001 

Miami,  FL  

04/11/2001 

St.  Paul,  MN 

04/13/2001 

St.  Paul,  MN 

04/16/2001 

Windsor,  CT  .; 

04/10/2001 

Elkton.  TN  

04/10/2001 

West  Can-oltton,  OH  .... 

04/16/2001 

Westbury,  NY  

04/18/2001 

Duluth,  MN  

04/09/2001 

Decatur,  IL  

04/17/2001 

South  Belort,  IL  

-  04/12/2001 

Product(8) 


39,119 
39,120 
39,121 
39,122 
39,123 
39,124 
39.125 
39,126 
39,127 
39,128 
39,129 
39,130 
39,131 
39,132 
39,133 
39,134 
39,135 
39,136 
39,137 
39.138 

39,139 
39,140 
39,141 
39.142 
39.143 
39.144 
39,145 
39,146 
39.147 
39,148 
39,149 
39,150 
39.151 
39,152 
39,153 
39.154 
38.155 
39,156 
39,157 
39,158 
39,159 
39.160 
39,161 
39,162 
39.163 
39.164 


Fan  Guards,  Wire  Formed  and  WeMed 
Hon>e  Fumishing — Bedding  Accessories. 
Trailer  Tires  and  Industrial  Tires. 
Flat  Rolled  Stainless  Steel 
Baby  Car  Seats. 
Cast  Iron  Rolls. 

Tbermalbond  Hygiene  Roll  Goods. 
T-Shirts. 

Stamped  and  Welded  Assemblies. 
Coats. 
Altoys. 

Sub  Fractional  Gear  Motors. 
Commercial  Printers 
Lead  Ackl  Battery  Cases,  Tape  Boxes. 
Industrial  Work  Gk>ves. 
Work  Pants  and  Shorts. 
Hand  Made  Light  Fixture  Shades. 
Cable  Connecting  Assemblies. 
I  Pest  Control  Units 
Performed  Forestry  and  Resource  Serv- 
ices. 
Passive  Components. 
Jackets. 

Sell  Parts  for  Textile  Machinery. 
Contract  Employees 
Embroidery  on  Schiftle  Machines. 
Sheep  and  Goat  Leathers. 
Cnjde  Oil. 

Men's  Work  Clothing. 
Stainless  Tanks. 
Wire  Harnesses. 

Admin,  and  Engineering — Automobiles. 
Bar  Code  Scanners. 
Chk>rine,  Caustk:  Soda. 
Chk>rine,  Caustk:  Soda. 
Ice  Cream  Stk*s. 
Steel  Slides. 
Customer  Servk% 
Motorola  Products. 
Sportswear  Jackets. 
Linear  Extraction  Rotx>ts. 
Electrical  Products. 
Premium  Printing  Paper. 
Earings,  Bangles,  Rings. 
Castings 

Truck  and  Passenger  Tires. 
Gray  Iron  Casting. 


IFR  Doc.  01-15044  Filed  6-13-01;  8:45  am] 

BILUNG  CODE  45ia-30-« 

DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ('the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 


the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  ivnestigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  TiUe  11, 
chapter  2,  of  the  Act.  The  investigation 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  int  he 
subject  matter  of  the  investigations  may 


request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  25,  2001. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  June  15, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
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Ck)nstitution  Avenue.  ^4W..  Washington, 
DC  20210. 


TA-W 


Signed  at  Washington,  DC  this  7th  day  of 
May,  2001. 

Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 

Appendix 

[Petitions  instituted  on  5/07/2001] 


39.165. 

39.166  . 

39.167  . 

39.168  . 
39.169. 
39,170. 

39.171  . 

39.172  . 
39,173. 

39.174  . 

39.175  . 

39.176  . 

39.177  . 

39.178  . 

39.179  . 

39.180  . 

39.181  . 
39,182. 

39.183  . 

39.184  . 

39.185  . 

39.186  . 

39.187  . 

39.188  . 

39.189  . 
39,190A 
39,190B 
39,190.. 

39.191  .. 

39.192  . 

39.193  .. 

39,194.. 

39.195  .. 

39.196  .. 

39.197  .. 

39.198  . 

39.199  .. 

39.200  .. 

39.201  .. 

39.202  .. 

39.203  .. 

39.204  .. 

39.205  .. 
39,206A 
39,206B 
39,206C 
39,206D 
39,206E 
39,206F 
39,206G 
39,206H 

39.206  .. 

39.207  .. 

39.208  .. 

39.209  .. 

39.210  .. 

39.211  .. 

39.212  .. 

39.213  .. 

39.214  .. 

39.215  .. 

39.216  .. 

39.217  .. 


Subject  firm 
(petitioners) 


E.C.I.  Sportswear  (UNITE)  

Imperial  Home  Decor  Group  (PACE) 

Maurice  Silvera,  Inc  (Co.) 

Tamfelt,  Inc.  (Wkrs)  

Red  Cap-VF  Workwear  (Wkrs) 

Standard  Corp.  Mfg.  Group  (Co.) 

Leisure  Daise  Contracting  (Wkrs)  

Celanese  Acetate  (UNITE)  

DJ  Summers  (Co.) 

Lady  Hope  Dress  (UNITE)  

Flextronics  Bingtiamton  (Co.)  

Fashion  Group  (The)  (Wkrs)  

Wano  Tool  Co.  (Wkrs) 

Annalee  Dolls  (Wkrs) 

Rockwell  Collins  (Wkrs) 

Art  Unlimited  (Co.)  

Southwire  Company  (Co.)  

JPM  Co.  of  Pennsylvania  (Co.)  

Challenge  Machinery  (The)  (Co.) 

Electro  Technology  (Wkrs)  , 

Cemex  Kosmos  Cement  (IBM)  

Renfro  Hosiery  (Wkrs)  „.. 

Jenson  Apparel  Group  ((Do.)  

Rhoda  Lee,  Inc  (UNITE) 

Southern  Glove  ((Jo.)  

Wrights  LLC  (Co.)  

Wright's  LLC  (Co.) 

Wright's  LLC  (Co.) 

NVN  Corp.,  Inc.  (Wkrs)  

Epic  Components  Co.  ((Do.)  


Dani  Max  (Wkrs) 

Miami  Richard  Grading  (Wkrs) 

Tyco  Electronks  (Co.)  

J.C.  Viramontes  (Co.) 

Atken  Ziegler  Novi  ((Do.)  

Stanley  Mechanics  Tools  (Wkrs)  ... 

Party  Shoes  (UNITE) 

Coming  Frequency  Control  (Wkrs) 

Flexfab,  LLC  (Wkrs)  

ECK  Industries  (GMP)  

Lobelson  and  McCabe  (Wkrs) 

A-1  Manufacturing  (Wkrs) 

Glass  Worics  (USWA)  

Semitool,  Inc  (Co.) 

Semitooi,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Semitool,  Inc  (Co.) 

Prairie  Wood  Products  (Wkrs) 

RMG  Foundry  (USWA) 

Mayfair  Mills  (Wkrs)  

General  Electric  (IBEW)  

Burilngton  Industries  (Co.) 

E.I.  DuPont  (Co.)  

Chicago  Specialties  (Co.) 

Bridgestone  Firestone  (USWA)  

Georgia  Pacific  (Wkrs)  

Bon  L  Campo  (Wkrs) 

Brilteast,  Inc.  (Co.)  


Location 


Date  of 
petition 


New  Bedford,  MA 

04/23/2001 

Plattsburgh,  NY  

04/20/2001 

Lumberton,  NC 

04/25/2001 

Canton,  MA  

04/12/2001 

Mathison,  MS  

04/23/2001 

Lugoff,  SC 

04/10/2001 

Walhngton,  NJ  

04/23/2001 

Rock  Hill,  SC 

04/24/2001 

New  Yortt,  NJ  

04/23/2001 

Kulpmont,  PA  

04/17/2001 

Conklin,  NY  

04/23/2001 

Lafayette,  TN  

04/17/2001 

Wheeling.  IL  

04/05/2001 

Meredith,  NH  

04/12/2001 

Irvine,  CA  

04/19/2001 

New  Halstein,  Wl  

04/17/2001 

Osceola,  AR  

04/12/2001 

Lewisburg,  PA  

04/12/2001 

Grand  Haven,  Ml  

04/17/2001 

Muscle  Shoals,  AL  

04/18/2001 

Pittsburgh,  PA  

04/11/2001 

Mount  Airy,  NC  

04/10/2001 

Fall  River,  MA  

04/17/2001 

New  Yori<,  NY  

04/19/2001 

Newton,  NC 

04/20/2001 

Onwgsburg,  PA 

04/19/2001 

Aubum,  PA 

04/19/2001 

Allentown,  PA 

04/19/2001 

Clifton,  NJ  

04/03/2001 

New  Boston,  Ml 

04/18/2001 

New  Yoric.  NY  

04/07/2001 

Medley,  FL  

04/23/2001 

Hamsonburg,  VA 

04/18/2001 

El  Paso,  TX  

04/12/2001 

Novi.  Ml  

04/16/2001 

Dallas,  TX  

04/14/2001 

Chicago,  IL  

04/26/2001 

Cariisle,  PA  

04/20/2001 

Hastings,  Ml  

04/11/2001 

Manitowoc,  Wl  

04/26/2001 

Chapel  Hill,  TN 

04/24/2001 

Brilliant,  AL 

04/16/2001 

Weston,  WV  

04/20/2001 

San  Jose,  CA 

04/20/2001 

Beaverton,  OR  

04/20/2001 

Dallas,  TX 

04/20/2001 

Austin,  TX  

04/20/2001 

Tempo,  AZ  

04/20/2001 

Gary,  NC  

04/20/2001 

Nashua,  NH  

04/20/2001 

Ubby,  MT  

04/20/2001 

Kalispell,  MT 

04/20/2001 

Prairie  City,  OR 

04/17/2001 

Mishawaka,  IN  

04/23/2001 

Arcadia,  SC  

04/10/2001 

Houston,  TX  

04/26/2001 

Mt.  Olive,  I^C 

04/24/2001 

Camden,  SC  

04/23/2001 

Chkago,  IL 

04/23/2001 

Bloomington,  IL  

04/25/2001 

Louisville,  MS 

04/26/2001 

El  Campo,  TX 

04/11/2001 

Grand  Rapids,  Ml 

04/25/2001 

Product(s) 


Sportswear  and  Embroidery. 
Converting  Wallpaper. 
Men's  Golf  Shirts. 
Paper  Machine  Clothing. 
Wort<  Clothes. 
Nylon  Fiber. 

Blouses,  Pants  and  Slacks. 
Acetate  Filament. 
Ladies'  Dresses. 
Dresses. 

Printed  Board  Assembly. 
Shirts  and  Jackets. 
Printed  Circuit  Board  Tools. 
Soft  Sculptured  Dolls. 
Repair  Technicians. 
Screen  Print  Sportswear. 
Wire  and  Cable. 
Cable  Assemblies 
Machinery. 
Transformers. 
Gray  Portland  (Dement. 
Socks. 

Ladies'  Suits. 

Mari<ers  to  produce  Blouses. 
Cotton  Wori<  Gloves. 
Knit  Fabncs  and  Knitted  Outenvear. 
Knit  Fabrics  and  Knitted  Outenvear. 
Knit  Fabrics  and  Knitted  Outenwear. 
Ladies'  Coats. 

Plastic   Automobile   and   Tmck   Compo- 
nents. 
Ladies'  Suits  and  Dresses. 
Cut  Fabric. 

Electronic  Connectors. 
Denim  Garments. 
Transmission  Tube. 
Rachets,  Sockets,  Adapters. 
Dance  Shoes. 
Precision  Crystals. 
Silkx>ne  Hoses. 
Aluminum  Castings. 
Ballet,  Tap  and  Jazz  Shoes. 
Men's  Industrial  Coveralls. 
Mouth  Blown  Glass  Ware. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Semiconductor  Industry  Equipment. 
Lumber  and  Chips. 
Grey  and  Ductile  Castings. 
Woven  Cloth. 

Switchboards,  Power  Panels. 
Pinch  Pleat  Draperies. 
Nylon  Synthetic  Fiber. 
Para  Cresol. 

Tires— Off  the  Road,  Earth  Moving. 
Wood  Building  Products, 
Structural  Shapes  of  Aluminum. 
Functional  and  Decorative  Parts. 
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Appendix— Continued 

[Petitwns  instituted  on  5/07/2001] 


TA-W 

Subject  firm 
(petitkjners) 

Location 

Date  of 
petttwn 

Product(s) 

39,218 

39219 

Compaq  Computers  (Wkrs) 

Suoreme  Machined  Products  (Co.) 

Houston.  TX  

Spring  Lake,  Ml 

Orrvilte,  OH  

Sherwood,  OR  

Altoona,  PA  

Old  Forge,  PA  

Brea.  CA  

Lewisvilte,  TX  

04/23/2001 
04/23/2001 
04/24/2001 
04/24/2001 
04/18/2001 
04/10/2001 
04/25/2001 
04/16/2001 

Computers. 

Precision  Screw  Machine  Parts. 

39.220 

39.221  

39.222 

39  223 

American  Commercial  (Co.)  

Northwest  Fourslide  (Co.)  

Butterick  Company  (Wkrs)  

Woodstock  Lamp  &  Shade  (Wkrs) 

Constellation  Cab  and  Components. 
Metal  Stampings  lor  Pnnters. 
Paper  Clothing  Patterns. 
Lampshades 

39,224 

Centis,  Inc  (Wkrs)  

Panther  Pacifk:,  Inc  (Co.)  

Picture/Photo  Display.                   "~ 

39,225 

Uniform  Pants  and  Jumpsuits 

[FR  Doc.  01-15045  Filed  6-13-01;  8:45  am] 

BIUJNG  CODE  481»-3I>-M 

DEPARTMEm'  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,209] 

Mayfair  iMiiis,  Arcadia,  SC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  May  7.  2001  in  response  to 
a  worker  petition  which  was  filed  on 
May  7.  2001  on  behalf  of  workers  at 
Mayfair  Mills.  Arcadia,  South  Carolina. 

An  existing  investigation  is  underway 
for  this  worker  group  {TA-W-38940}. 
Eligibility  will  be  determined  by  the 
results  of  that  investigation. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
this  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  25th  day  of 
May,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  01-15040  Filed  6-13-01;  8:45  am] 

BILUNG  COOe  4S10-«MN 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 4464] 

OEM/Erie  Westiand  L.L.C.;  Notice  of 
Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  in  accordance 
with  section  250(a),  subchapter  D, 
chapter  2,  Title  II  of  the  Trade  Act  of 
1974.  as  amended  (19  U.S.C.  2331).  an 
investigation  was  initiated  on  January 
19.  2001.  in  response  to  a  worker 
petition  which  was  filed  on  behalf  of  its 
workers  at  OEM/Erie  Westiand  L.L.C., 


Westiand,  Michigan.  The  workers 
produced  plastic  automotive  interior 
parts. 

This  case  is  being  terminated  because 
the  Department  was  unable  to  locate  an 
official  of  the  company  to  obtain  the 
information  necessary  to  conduct  the 
investigation.  Consequently,  further 
investigation  in  this  case  would  serve 
no  piupose.  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC.  this  31st  day  of 
May,  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  01-15037  Filed  6-13-01;  8:45  am] 

BILUNO  COOE  4510-30-41 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-38,6211 

OEM/Erie  Westiand  LLC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  February  5,  2001.  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  OEM/Erie 
Westiand  L.L.C..  Westiand.  Michigan. 

This  case  is  being  terminated  because 
the  Department  was  unable  to  locate  an 
official  of  the  company  to  obtain  the 
information  necessary  to  conduct  the 
investigation.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  31st  day  of 
May,  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-15041  Filed  6-13-01;  8:45  am] 
BIUJNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comnient  and  Recommendations; 
Application  for  Waiver  of  Surface 
Facilities  Requirement 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  35D6(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
August  13.  2001. 

ADDRESSES:  Send  comments  to  Lynnette 
M.  Haywood.  Deput>'  Director. 
Administration  and  Management.  4015 
Wilson  Boulevard,  Room  611,  4015, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  lhaywood@msha.gov.  along  with 
an  original  printed  copy.  Ms.  Haywood 
can  be  reached  at  (703)  235-1383 
(voice),  or  (703)  235-1563  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynnette  M.  Haywood,  Deputy  Director. 
Administration  and  Management.  U.S. 
Department  of  Labor,  Mine  Safety  and 
Health  Administration,  Room  61 1.  4015 
Wilson  Boulevard.  Arlington.  VA 
22203-1984.  Ms.  Haywood  can  be 
reached  at  lhaywood@msha.gov 
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(Internet  E-mail).  (703)  235-1383 
(voice),  or  (703)  235-1563  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Title  30  sections  71.400  through 
71.402  and  75.1712-1  through  75.1712- 
3  require  coal  mine  operators  to  provide 
bathing  facilities,  clothing  change 
rooms,  and  sanitary  flush  toilet  facilities 
in  a  location  that  is  convenient  for  use 
of  the  miners.  If  the  operator  is  unable 
to  meet  any  or  all  of  the  requirements, 
he/she  may  apply  for  a  waiver.  Title  30 
CFR  sections  71.403.  71.404.  75.1712-4 
and  75.1712-5  provide  procedures  by 
which  an  operator  may  apply  for  and  be 
granted  a  waiver.  Applications  are  filed 
with  the  District  Manager  for  the  district 
in  which  the  mine  is  located  and 
contain  the  name  and  address  of  the 
mine  operator,  name  and  location  of  the 
mine,  and  a  detailed  statement  of  the 
grounds  upon  which  the  waiver  is 
requested  and  the  period  of  time  for 
which  it  is  requested.  Waivers  for 
surface  coal  mines  may  be  granted  for  a 
period  not  to  exceed  one  year;  requests 
for  an  annual  extension  may  be  sought 
by  the  operator.  Waivers  for 
underground  coal  mines  may  be  granted 
for  extended  periods  of  time  based  on 
the  information  provided  by  the  mine 
operator  in  the  request  for  a  waiver. 

The  purpose  for  the  waiver  is  to 
assure  the  conditions  at  the  mine  make 
it  impractical  for  the  mine  operator  to 
provide  the  required  facilities,  and  to 


document  the  circumstances  for 
granting  of  the  weiiver.  This  gives  the 
mine  operator  written  documentation 
that  the  requirement(s)  of  the  standard 
have  been  waived  by  MSHA  and  MSHA 
inspection  personnel  will  not  require 
the  mine  operator  to  comply  with  the 
part(s)  of  the  standard  included  in  the 
waiver.  Without  this  written 
documentation  MSHA  inspection 
personnel  can  not  be  assured  that  a 
mine  operator  is  not  required  to  provide 
the  require  sanitary  facilities. 

II.  Desired  Focus  of  Comments 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Application  for  Waiver  of 
Surface  Facilities  Requirement.  MSHA 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


Cite/Reference 


71.403  

71.404 
Initial 

71.403  

71.404 
Extensions 

75.1712^  

75.1712-5 
Initial 

75.1712-4  

75.1712-5  

Extension  

Totals  

*  Discrepancies  due  to  rounding. 


Total 
respondents 


124 

314 

106 

0 


546 


Frequency 


On  occasion 

Annually 

On  occasion 
On  occasion 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology,    " 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  [http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  Submissions  (http:// 
www.msha.gov/regspwork.htm)",  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  for  a  hard  copy. 

III.  Current  Action 

This  information  is  necessary  in  order 
to  assure  the  mine  operator  is  not 
required  to  provide  the  sanitary 
facilities  as  required  by  the  standard. 
This  information  provides  written 
documentation  that  MSHA  has  waived 
the  requirements  for  the  applicable 
part(s)  of  the  standard  as  outlined  in  the 
waiver. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Application  for  Waiver  of 
Surface  Facilities  Requirement. 

OMB  Number:  1219-0024. 

Affected  Public:  Business  or  other  for- 
profit. 


Total 
responses 


124 


314 


108 


546 


Average  time 

per  response 

(minutes) 


30 


20 


30 


20 


Burden  hours 


62 


105 


54 


•221 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated:  Fune  7.  2001. 
Lynnette  M.  Haywood, 

Deputy  Director.  Administration  and 

Management. 

(FR  Doc.  01-1.5036  Filed  6-13-01;  8:45  ami 

BILUNG  CODE  4S1&-43-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-067] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  June  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Padilla,  Patent  Counsel,  Ames  Research 
Center,  Mail  Code  202 A-3,  Moffett 
Field,  CA  94035;  telephone  (650)  604- 
5104,  fax 

(650)  604-7486. 

NASA  Case  No.  ARC-14480-1: 

Automation  of  Information 

Acquisition  and  Manipulation 

System; 
NASA  Case  No.  ARC-14512-1:  Method 

and  Apparatus  for  Conducting  A 

Keyterm  Search  System; 
NASA  Case  No.  ARC-14513-1:  Method 

and  Apparatus  for  Conducting  A 

Phrase  Search  System; 
NASA  Case  No.  ARC-14514-1:  Method 

and  Apparatus  for  Generating  Phrases 

from  A  Database  System; 
NASA  Case  No.  ARC-14515-1 :  Method 

and  Apparatus  for  Discovering 

Phrases  In  A  Database; 
NASA  Case  No.  ARC-1 4556-1 :  Auditory 

Alert  Systems  With  Enhanced 

Detectability. 

Dated:  lune  4,  2001. 
Edward  A.  Franlde, 
General  Counsel. 
IFR  Doc.  01-15010  Filed  6-13-01;  8:45  am] 

■tLUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-068] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  June  14,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blackburn,  Patent  Counsel,  NASA 

Langley  Research  Center,  Mail  Code 

212,  Hampton.  VA  23691-2199; 

telephone  (757)  864-3521,  fax  (757) 

864-9190. 


NASA  Case  No.  LAR-1 5602-1:  Passive 

Fetal  Heart  Monitoring  System  and 

Method  for  Simultaneously  Malung  A 

Plurality  of  Acoustic  Signal  Sensor 

Elements; 
NASA  Case  No.  LAR-15944-1: 

Phenyethynyl  Containing  Imide- 

Silanes; 
NASA  Case  No.  LAR-15945-1:  A  Novel 

Surface  Treatment  for  Titanium 

Alloys; 
NASA  Case  No.  LAR-1 5959-1 : 

Structural  Tailored  High 

Displacement  Ferro-Electric  Sensors 

and  Actuators; 
NASA  Case  No.  LAR-1 5990-1 :  Dual 

Transmission  Interface  for  Passive 

Fetal  Heart  Monitoring; 
NASA  Case  No.  LAR-16020-1:  Single 

Vector  Force  Balance  Calibration 

System; 
NASA  Case  No.  LAR-1 6079-1:  Liquid 
'  Crystalline  Thermosets  from  Oligo- 

Esters,  Ester-Imides  and  Ester- 
Amides. 

Dated:  June  4,  2001. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  01-15011  Filed  6-13-01;  8:45  am) 

BtLUNO  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-069] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATE(S):  June  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  McGroary,  Patent  Counsel. 
Marshall  Space  Flight  Center,  Code 
LSOl,  Huntsville,  AL  35812;  telephone 
(256)  544-0013,  fax  (256)  544-0258. 

NASA  Case  No.  MFS-31 186-2:  Power 

Divider  for  Harmonically  Rich  Wave 

Forms 
NASA  Case  No.  MFS-31 294-7:  Process 

for  Producing  A  Cast  Article  from  A 

Hypereutectic  Aluminum-Silicon 

Alloy; 
NASA  Case  No.  MFS-31561-1:  Laser 

Image  Contrast  Enhancement  System 

(LICES). 


Dated:  June  4,  2001. 
Edward  A.  Frankle 
General  Counsel. 

IFR  Doc.  01-15012  Filed  6-13-01;  8:45  am] 
aiLUNQ  COM  ni(M>i-^ 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-070] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  June  14,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Heald,  Patent  Counsel,  Kennedy 

Space  Center,  Mail  Code  CC-A. 

Kermedy  Space  Center.  FL  32899; 

telephone  (321)  867-7214.  fox  (321) 

867-1817. 

NASA  Case  No.  KSC-11991 :  Transient 

Voltage  Recorder; 
NASA  Case  No.  KSC-1 1992:  System  and 

Method  of  Locating  Lightning  Strikes; 
NASA  Case  No.  KSC-12168:  Personal 

Cabin  Pressure  Monitor  and  Warning 

System. 

Dated:  )une  4.  2001. 
Edward  A.  Franlde, 
General  Counsel. 
IFR  Doc.  01-15013  Filed  6-13-01;  8:45  am] 

BOUNQ  COOE  7510-01-r 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  01-071] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  June  14,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Fein,  Patent  Counsel,  Johnson 
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Space  Center,  Mail  Code  HA,  Houston, 
TX  77058-3696;  telephone  (281)  483- 
4871,  fax  (281)  244-8452. 

NASA  Case  No.  MSC-22633-2:  Growth 
Stimulation  of  Biological  Cells  and 
Tissue  By  Electromagnetic  Fields  and 
Uses  Thereof; 

NASA  Case  No.  MSC-22936-3:  Method 
for  Determining  The  Three- 
Dimensional  Structiu«  of  A  Protein; 

NASA  Case  No.  MSC-22936-4:  X-Ray 
Crystallography  Reagent; 

NASA  Case  No.  MSC-23029-1 :  Medium 
.     Frequency  Pseudo  Noise  Geological 
Radar; 

NASA  Case  No.  MSC-23153-1 :  Sensor 
and  Method  for  Detecting  A 
Superstrate  (combined  with  MSC- 
23118). 

Dated:  June  4,  2001. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc  01-15014  Filed  6-13-01;  8:45  am] 
I  COM  791»-t1-# 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INolic*  01-072] 

Qo¥wnm>nt-Ownad  In  vnflont, 
AvaMabto  for  Licensing 


f:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  availability  of 
inventions  for  licensing. 


:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  June  14,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kusmiss,  Patent  Coimsel,  NASA 
Management  Office-JPL,  4800  Oak 
Grove  Drive,  Mail  Stop  180-801, 
Pasadena,  CA  91109;  telephone  (818) 
354-7770. 

NASA  Case  No.  NPO-21015-1:  High 
Capacity  Electrode  Materials  for  Thin 
Film  Batteries  Compatible  With 
Integrated  Circuit  Manufactiuing. 

Dated:  June  4,  2001. 
Edward  A.  Frankle, 
General  Counsel. 
(FR  Dcx:.  01-15015  Filed  6-13-01;  8:45  am) 

BIUMO  COOE  7S10-01-P 


NATIONAL  AERONAUTICS  ANO 
SPACE  ADIMiNISTRATION 

[Notice  01-073] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration . 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  June  14,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Cox,  Patent  Counsel,  Goddard 
Space  Flight  Center.  Mail  Code  710.1, 
Greenbelt,  MD  20771;  telephone  (301) 
286-7351.  fax  (301)  286-9502. 
NASA  Case  No.  GSC-1 4064-1: 

Universal  Fiber  Optic  Connector 

Polishing  Fixture  With  Precision 

Alignment  Capability: 
NASA  Case  No.  GSC-14207-1:  Gear 

Bearings; 
NASA  Case  No.  GSC~1 4339-1: 3-D 

Interactive  Display. 

Dated:  June  4.  2001. 
Edward  A.  Frankle. 
General  Counsel. 

(FR  Doc.  01-15016  Filed  6-13-01;  8:45  am] 
I  COOl  7f1»4l-# 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Node*  01-074] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTKM:  Notice  of  availability  of 
inventions  for  licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  June  14.  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 

N.  Stone,  Patent  Counsel,  Glenn 

Research  Center  at  Lewis  Field,  Mail 

Code  500-118,  Cleveland,  Ohio  44135; 

telephone  (216)  433-8855,  fax  (216) 

433-€790. 

NASA  Case  No.  LEW-1 7110-1 :  MEMS- 
Based  Spinning  Nozzle 
With  Pre-Mix  Chamber; 


NASA  Case  No.  LEW-1 71 1 6-1 :  Method 
for  Growth  of  Step-Free  SiC  Crystal 
Surfaces  and  Fabrication  of  Electronic 
Device  Structures  Thereon. 

Dated:  )une  4.  2001. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  01-15017  Filed  6-13-01;  8:45  am) 
BILLING  COOC  7S10-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttie  Arts 

Combined  Arts  Advisory  Panel- 
Meeting  Time  Changes 

Pursuant  to  Section  10(a)(2)  of  the, 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  the  times  of  the 
previously  announced  Jime  26-28,  2001 
meeting  of  the  Combined  Arts  Advisory 
Panel,  Media  Arts  Section  (Creativity 
and  Organizational  Capacity  categories) 
to  the  National  Council  on  the  Arts  have 
been  changed  as  follows: 

•  The  open  portion  of  the  meeting, 
previously  announced  for  1:30  p.m.  to 
2:30  p.m.  on  Wednesday,  June  27th.  will 
be  held  on  Thursday.  June  28th  from  9 
a.m.-10  a.m. 

The  remaining  portions  of  the 
meeting,  from  9  a.m.  to  6:30  p.m.  on 
June  26th.  from  9  a.m.  to  6  p.m.  on  June 
27th,  and  from  10  a.m.  to  11:30  a.m. 
(Panel  A),  and  bom  11:30  to  5:30  p.m. 
(Panel  B)  on  June  28th,  will  be  closed. 

Dated:  )une  11.2001. 
Katiiy  Plowitz-Worden, 
Panel  Coordinator. 
[FR  Doc.  01-15105  Filed  6-13-01;  8:45  am) 

■MJJNa  COOe  7S37-01-r 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-321  and  50-366] 

Souttiem  Nuclear  Operating  Company, 
Inc.;  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Notice  of  Availability  of 
the  Final  Supplement  4  to  the  Generic 
Environmental  Impact  Statement 
Regarding  License  Renewal  for  the 
Edwin  I.  Hatch  Nuclear  Plant,  Units  1 
and  2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  published  a  final  plant-specific 
Supplement  4  to  the  Generic 
Environmental  Impact  Statement  (GEIS), 
NUREG-1437,  regarding  the  renewal  of 
operating  licenses  DPR-57  and  NPF-5 
for  the  Edwin  I.  Hatch  Nuclear  Plant 
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(HNP).  Units  1  and  2,  for  an  additional 
20  years  of  operation.  The  HNP  units  are 
operated  by  the  Southern  Nuclear 
Operating  Company,  Inc.  (SNC).  HNP  is 
located  in  Appling  County,  Georgia. 
Possible  alternatives  to  the  proposed 
action  (license  renewal)  include  no 
action  and  reasonable  alternative 
methods  of  power  generation. 

In  Section  9.3  of  the  report: 

The  staff  recommends  that  the  Commission 
determine  that  the  adverse  environmental 
impacts  of  license  renewal  for  HNP,  Units  1 
and  2  are  not  so  great  that  preserving  the 
option  of  license  renewal  for  energy  planning 
decisionmakers  would  be  unreasonable.  This 
recommendation  is  based  on  (1)  the  analysis 
and  findings  in  the  Generic  Environmental 
Impact  Statement  for  License  Renewal  of 
Nuclear  Power  Plants.  NUREG-1437;  (2)  the 
ER  [Environmental  Report]  submitted  by 
SNC;  (3)  consultation  with  other  Federal, 
State,  and  local  agencies;  (4)  the  staffs  own 
independent  review;  and  (5)  the  staffs 
consideration  of  public  comments. 

The  final  Supplement  4  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC  Public  Document 
Room  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  fitjm  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  document 
management  system  (ADAMS).  ADAMS 
is  accessible  fi-om  the  NRC  Web  site  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html  (the  Public  Electronic 
Reading  Room). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Andrew  J.  Kugler,  Generic  Issues, 
Environmental,  Financial,  and 
Rulemaking  Branch,  Division  of 
Regulatory  Improvement  Programs,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Mr.  Kugler  may 
be  contacted  at  (301)  415-2828  or  by 
writing  to:  Andrew  J.  Kugler,  U.S. 
Nuclear  Regulatory  Commission,  MS  0- 
11  Fl,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  31  day 
of  May.  2001. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director,  Division  of  Regulatory  Improvement 

Programs.  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  01-14975  Filed  6-13-01;  8:45  am] 

BtLUNO  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMIMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company; 
South  Texas  Project  Electric 
Generating  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  exemptions  from  certain 
regulations  found  in  10  CFR  parts  21, 
50,  and  100  for  Facility  Operating 
License  Nos.  NPF-76  and  NPF-80, 
issued  to  STP  Nuclear  Operating 
Company  (STPNOC  or  the  licensee)  for 
operation  of  the  South  Texas  Project 
Generating  Station,  Units  1  and  2,  (STP) 
located  in  Matagorda  County,  Texas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  the 
licensee  relief  from  certain  special 
treatment  requirements  found  in  Title 
10  of  the  Code  of  Federal  Regulations, 
Parts  21,  50,  and  100  (10  CFR  parts  21, 
50  and  100)  for  certain  structiires, 
systems,  and  components  (SSCs).  The 
licensee  has  used  a  risk-informed 
process  to  categorize  SSCs  as  low  safety 
significant  (LSS)  or  non-risk  significant 
(NRS);  and  other  SSCs  as  medium  safety 
significant  (MSS)  or  high  safety 
significant  (HSS).  The  purpose  of  this 
categorization  process  is  to  identify 
those  SSCs  for  which  the  special 
treatment  requirements  may  be  relaxed. 
Currently,  LSS  and  NRS  SSCs,  which 
are  not  as  risk  significant  as  MSS  and 
HSS  SSCs,  are  treated  with  the  same 
level  of  protection.  The  licensee  is 
seeking  limited  exemptions  from  the 
following  regulations  for  just  those  SSCs 
that  have  been  categorized  as  LSS  or 
NRS: 

1.  Requfrements  for  quality  assiuance 
(QA)  found  in: 

a.  10  CFR  part  50,  Appendix  B, 
"Quality  Assurance  Criteria  for  Nuclear 
Power  Plants  and  Fuel  Reprocessing 
Plants,"  for  QA  requirements  on  SSCs 
that  are  safety-related  (with  the 
exception  of  the  Criterion  III,  "Design 
Control,"  Criterion  XV, 
"Nonconforming  Materials,  Parts,  or 
Components,"  and  Criterion  XVI, 
"Corrective  Action"); 

b.  10  CFR  part  50,  Appendix  A, 
General  Design  Criteria  (GDC)  1, 
"Quality  Standards  and  Records,"  for 
SSCs  important  to  safety  that  contains 
quality  assurance  program  and  record 
keeping  requirements; 

c.  10  CFR  50.34(b)(6)(ii)  that  requires 
the  licensee  to  describe  in  the  Final 


Safety  Analysis  Report  how  10  CFR  part 
50,  Appendix  B,  requirements  are  being 
satisfied; 

d.  10  CFR  50.54(a)(3)  regarding  NRC 
review  and  approval  of  changes  to  the 
QA  program  that  result  in  a  reduction  in 
commitments  in  the  program 
description  as  accepted  by  the  NRC  for 
LSS  and  NRS  SSC  program  descriptions; 
and, 

e.  10  CFR  21.3  defining  the  term 
"basic  component"  that  includes  safety- 
related  LSS  and  NRS  SSCs  and  impose 
10  CFR  part  21  requirements  for 
procurement,  dedication,  and  reporting. 

2.  Requirements  for  environmental 
qualification  (EQ)  found  in: 

a.  10  CFR  50.49(b)  that  defines  the 
scope  of  electric  components  important 
to  safety  subject  to  the  EQ  program 
requirements  of  10  CFR  50.49; 

b.  10  CFR  part  50,  Appendix  A,  GDC 
2,  "Design  Bases  for  Protection  Against 
Natural  Phenomena,"  for  tests  and 
inspections  to  demonstrate  that  SSCs 
important  to  safety  are  designed  to 
withstand  the  effects  of  natural 
phenomena  without  loss  of  capability  to 
perform  their  safety  functions; 

c.  10  CFR  part  50,  Appendix  A,  GDC 
4,  "Environmental  and  Dynamic  Effects 
Design  Bases,"  for  tests  and  inspections 
to  demonstrate  that  SSCs  important  to 
safety  are  able  to  withstand 
environmental  conditions  of  normal 
operation,  maintenance,  testing,  and 
postulated  accidents;  and, 

d.  10  CFR  part  100,  Appendix  A, 
Sections  VI(a)(l)  and  (a)(2)  for  testing 
and  inspection  to  demonstrate  that  SSCs 
within  the  scope  of  these  regulations' 
are  designed  to  remain  functional 
during  a  safe-shutdown  earthquake  and 
operating-basis  earthquake,  respectively, 
and  10  CFR  50.34(b)(10)  and  10  CFR 
50.34(b)(ll)  to  the  extent  that  they 
reference  the  10  CFR  part  100, 
Appendix  A,  criteria,  discussed  above. 

3.  Requirements  for  testing  and 
inspection  found  in: 

a.  10  CFR  part  50,  Appendix  A.  GDC 
18,  "Inspection  and  Testing  of  Electric 
Power  Systems,"  that  requires  SSCs 
important  to  safety  be  designed  to 
permit  inspection  and  testing;  and 

b.  10  CFR  part  50,  Appendix  J,  Option 
B,  section  III.B,  "Type  B  and  C  Tests," 
that  requires  Type  C  containment 


>  The  scope  of  (a)(1)  are  those  SSC«  necessary  to 
assure  (i)  the  integrity  of  the  reactor  coolant 
pressure  boundary,  (ii)  the  capability  to  shut  down 
the  reactor  and  maintain  it  in  a  safe  condition,  or 
continued  (iii)  the  capability  lo  prevent  or  mitigate 
the  consequences  of  accidents  which  could  result 
in  potential  offsite  exposures  comparable  to  the 
guideline  exposures  of  part  100.  The  scope  of  (a)(2) 
are  those  SSCs  necessary  for  continued  operation 
without  undue  risk  to  the  health  and  safety  of  the 
public. 
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isolation  valve  leak  rate  tests  for  safety- 
related  SSCs. 

4.  Requirements  for  monitoring  the 
effectiveness  of  maintenance  under  10 
CFR  50.65  for  safety-related  SSCs  and 
nonsafety-related  SSCs  that  are  relied 
upon  to  mitigate  accidents  or  transients 
or  are  used  in  plant  emergency 
operating  procedures,  or  whose  failure 
could  prevent  safety-related  SSCs  from 
fulfilling  their  safety-related  function,  or 
whose  failure  could  cause  a  reactor 
scram  or  actuation  of  a  safety-related 
system.  The  licensee  is  requesting  an 
exemption  to  exclude  the  LSS  and  NRS 
SSCs  from  the  scope  of  the  maintenance 
rule  but  would  still  conduct  monitoring 
at  the  plant,  system,  or  train  level. 
Failure  of  an  LSS  or  NRS  SSC  would  not 
count  as  a  Maintenance  Rule  Functional 
Failure  unless  the  failure  caused  a 
failure  of  a  high  or  medium  safety 
significant  function. 

5.  Industry  code  standards  found  in: 

a.  10  CFR  50.55a(f)  and  (g)  that 
require  repair  and  replacement, 
inservice  testing  (1ST),  and  inservice 
inspection  (ISI),  under  Section  XI  of  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code;  and, 

b.  10  CFR  50.55a(h)  that  imposes  the 
quality  and  qualification  requirements 
of  Sections  4.3  and  4.4  of  Institute  of 
Electrical  and  Electronics  Engineers 
(IEEE)  279,  "Criteria  for  Protection 
Systems  for  Nuclear  Power  Plant 
Generating  Stations,"  for  electric  SSCs 
important  to  safety. 

6.  10  CFR  50.59  to  the  extent  that  this 
regulation  requires  a  written  evaluation 
and  prior  NRC  review  and  approval  of 
changes  in  special  treatment 
requirements  for  LSS  and  NRS  SSCs. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  July  13,  1999.  as 
supplemented  on  October  14  and  22, 
1999;  January  26  and  August  31,  2000; 
and  January  15,  18,  and  23,  March  19, 
and  May  8  and  21,  2001  (hereinafter,  the 
submittal). 

The  Need  for  the  Proposed  Action 

The  exemptions  are  necessary  to 
provide  the  licensee  relief  from 
regulatory  requirements  found  in  10 
CFR  parts  21,  50,  and  100  for  LSS  and 
NRS  components  currently  within  the 
scope  of  these  regulations.  In 
accordance  with  10  CFR  21.7  and  10 
CFR  50.12,  the  Commission  may  grant 
exemptions  from  the  requirements  of  10 
CFR  parts  21  and  50,  respectively,  under 
certain  circumstances.  Further,  the  NRC 
staff  has  determined  that  the  requested 
exemptions  from  10  CFR  part  100, 
Appendix  A,  sections  VI(a)(l)  and  (a)(2) 
may  be  granted  in  accordance  with  the 


requirements  of  10  CFR  50.12.  The  NRC 
staff  has  approved  a  Graded  Quality 
Assurance  Program  for  STP.  Exemptions 
from  certain  special  treatment 
requirements  are  necessary  to  realize  the 
full  benefit  of  the  Graded  Quality 
Assurance  Program. 

The  exemption  is  also  necessary  to 
reduce  occupational  radiation  exposures 
and  costs  that  would  be  expended  in 
providing  qualifications,  quality 
assurance  controls,  maintenance, 
"monitoring  requirements,  testing,  and 
inspections  for  the  LSS  and  NRS 
components  that  may  not  be  necessary 
to  maintain  safety. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  staff  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  many  of  the  exemption 
requests  are  not  necessary  for,  or  are  not 
consistent  with  the  objective  of, 
maintaining  design  and  functionality  of 
an  SSC  and  will  not  be  granted.  The 
NRC  staff  has  determined  that  some  of 
the  exemption  requests  that  would 
remove  LSS  and  NRS  SSCs  from  the 
scope  of  the  regulations,  if  granted, 
would  not  present  an  undue  risk  to  the 
public  health  and  safety.  The 
regulations  for  which  exemptions  are  to 
be  granted  are  listed  below  and  are 
referred  to  as  the  proposed  action  in  the 
following  sections. 

a.  10  CFR  21.3— definition  of  basic 
component; 

b.  10  CFR  50.34{b)(10)  and  10  CFR 
50.34(b)(ll),  impose  the  requirements  of 
10  CFR  part  100,  Appendix  A,  section 
VI{a)(l)  and  (2); 

c.  10  CFR  50.49(b),  scope  of  electrical 
equipment  subject  to  environmental 
qualification  requirements  [design 
aspects  of  10  CFR  50.49(e)(1)  through  (7) 
continue  to  apply]; 

d.  10  CFR  50.55a(f)— 1ST 
requirements; 

e.  10  CFR  50.55a(g)— repair  and 
replacement,  and  ISI  requirements; 

f.  10  CFR  50.55a(h),  quality  and 
qualification  requirements  of  sections 
4.3  and  4.4  of  IEEE  279; 

g.  10  CFR  50.59 — written  evaluations 
and  prior  NRC  review  and  approval  for 
changes  to  special  treatment 
requirements; 

h.  10  CFR  50.65(b)— scope  of 
maintenance  rule  (the  requirements  of 
10  CFR  50.65(a)(4)  continue  to  apply); 

i.  10  CFR  part  50,  App.  B — quality 
assurance  requirements  (the 
requirements  of  Criteria  HI,  "Design 
Control,"  XV,  "Nonconforming 
Materials,  Parts,  or  Components,"  and 
XVI,  "Corrective  Action,"  continue  to 
apply); 


j.  10  CFR  part  50,  Appendix  J,  Option 
B,  section  III.B,  Type  C  containment 
isolation  valve  leak  rate  tests  only; 

k.  10  CFR  part  100,  Appendix  A, 
sections  VI(a)(l)  and  (2),  seismic 
requirements  for  safe  shutdowrn  and 
operating  basis  earthquakes. 

The  regulations,  listed  above,  apply  to 
SSCs  that  are  located  entirely  within  the 
restricted  area  and,  if  the  exemptions 
are  granted,  would  not  result  in  off-site 
impacts  due  to  normal  operation.  The 
NRC  staff  evaluated  the  licensee's 
probabilistic  risk  analysis  (PRA) 
sensitivity  study  that  addressed  the 
overall  impact  of  reduced  treatment  for 
LSS  and  NRS  SSCs  on  plant  risk  for 
those  LSS  SSCs  that  are  modeled  in  the 
STP  PRA.^  Since  the  impact  on  failure 
rates  for  these  SSCs  resulting  from  a 
reduction  in  special  treatment 
requirements  is  not  known,  a  factor  of 
10  increase  in  the  failure  rates  of  all  LSS 
SSCs  modeled  in  the  STP  PRA  was 
used.  The  results  of  the  sensitivity 
analysis  showed  that  the  overall  plant 
risk  for  a  core  damage  event  increased 
by  2.7  percent.  The  large  early  release 
frequency  increased  by  about  1.2 
percent.  The  NRC  staff  finds  the 
sensitivity  study  to  be  an  acceptable 
method  of  ensuring  that  the  cumulative 
risk  is  only  slightly  impacted  when 
predicting  significant  changes  in  the 
SSC  failure  rates,  which  may  not  occur. 
Therefore,  the  NRC  staff  finds  that  the 
postulated  change  in  failure  rates  of  the 
LSS  SSCs  that  are  modeled  in  the  PRA 
would  be  expected  to  have  a  low  "Overall 
impact  on  plant  risk. 

On  the  other  hand,  the  proposed 
exemptions  may  have  a  beneficial 
impact  on  occupational  exposure,  since 
the  additional  requirements  for  QA,  EQ, 
monitoring,  testing,  and  inspection  for 
certain  LSS  and  NRS  components 
would  not  be  necessary.  The  magnitude 
of  this  benefit  has  not  been  quantified. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 


' There  are  no  NRS  SSCs  and  limited  LSS  SSCs 
modeled  in  the  plant's  PRA  due  to  a  negligible 
impact  on  risk  or  due  to  implicit  modeling. 
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are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  staff  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  exemption 
requests  listed  above,  the  NRC  staff 
considered  denial  of  the  proposed 
action  (i.e.,  the  "no-action"  alternative). 
Denial  of  the  application  would  result 
in  no  significant  change  in  current 
environmental  impacts. 

Another  alternative  is  to  await 
applicable  regulations  that  are  the  result 
of  a  future  rulemaking  under  Option  2 
of  the  Commission's  alternatives  to  risk 
inform  10  CFR  part  50  of  the  NRC's 
regulations  discussed  in  SECY-98-300, 
"Options  for  Risk-Informed  Revisions  to 
10  CFR  part  50,  "Domestic  Licensing  of 
Production  and  Utilization  Facilities'." 
The  exemptions  requested  by  the 
licensee  are  a  proof-of-concept  for  this 
broader  rulemaking  effort.  The 
Commission  plans  to  use  the  STPNOC 
exemption  request  and  other  industry 
pilot  programs  to  assist  with  the 
development  of  the  revised  risk- 
informed  10  CFR  part  50.  The  only 
adverse  environmental  impact 
associated  with  this  proposed  action 
would  be  a  slight  increase  in  the  risk  of 
an  accident,  but  this  impact  would  not 
be  significantly  changed  with  the 
alternative  of  awaiting  a  rulemaking. 
Therefore,  any  relief  granted  under  a 
subset  of  a  larger  set  of  risk-informed 
regulations  imder  Option  2  in  lieu  of  the 
exemption  requests  would  not  provide  a 
significant  benefit  to  public  health  or 
safety,  or  the  environment.  The 
environmental  impacts  associated  with 
granting  the  exemptions  found  to  be 
acceptable  by  the  NRC  staff  and  the 
alternatives  listed  above  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (NUREG-1171)  for  the  South 
Texas  Project,  Units  1  and  2,  dated 
August  1986. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  1,  2001.  the  NRC  staff  consulted 
with  the  Texas  State  official,  Arthur  C. 
Tate,  of  the  Division  of  Compliance  and 
Inspection,  Bureau  of  Radiation  Control, 
Texas  Department  of  Health,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  staff  has  determined  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  13, 1999,  as  supplemented  on 
October  14  and  22. 1999;  January  26  and 
August  31,  2000;  and  January  15, 18, 
and  23,  March  19,  and  May  8  and  21, 
2001.  Documents  may  be  examined  and/ 
or  copied  for  a  fee.  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  from  the  ADAMS  Public 
Library  component  of  the  NRC  web  site 
http://wwrw.nrc.gov  (Electronic  Reading 
Room). 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  June,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Cynthia  A.  Carpenter, 
Acting  Director.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
|FR  Doc.  01-14976  Filed  6-13-01:  8:45  am] 

BILUNG  CODE  7590-01 -f> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-271] 

Vennont  Yankee  Nuclear  Power 
Corporation;  Vennont  Yankee  Nuclear 
Power  Station;  Environmental 
Assessment  and  Finding  of  No 
Significant  impact 

The  U.S.  Nuclear  Regulatory 
Conmiission  (NRC)  is  considering 
amending  a  previously  granted  approval 
to  dispose  of  slightly  contaminated -soil 
under  10  CFR  20.2002  by  expanding  the 
allowable  waste  stream  to  include  low 
levels  of  radioactively  contaminated  soil 
generated  as  a  residual  byproduct  of 
other  types  of  on-site  construction 
activities.  This  approval  is  requested  by 
Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee),  for  operation 
of  the  Vermont  Yankee  Nuclear  Power 
Station  (Vermont  Yankee),  located  in 
Windham  County,  Vermont. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend 
the  previously  granted  approvals  to 
dispose  of  slightly  contaminated  septic 
waste,  cooling  tower  silt,  soil/sand  from 


roadways  and  walkways,  to  include  low 
levels  of  radioactively  contaminated 
construction  soil  generated  as  a  residual 
byproduct  of  on-site  construction 
activities  such  as  design  change 
implementation  and  land  maintenance. 
The  proposed  action  is  in  accordance 
with  the  licensee's  request  dated 
September  11,  2000. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
dispose  of  slightly  contaminated  soil  on- 
site.  In  accordance  with  10  CFR 
20.2002,  which  requires  that  a  licensee 
apply  to  the  Commission  for  approval  of 
proposed  procedures,  not  otherwise 
authorized  in  the  regulations,  to  dispose 
of  licensed  material  generated-by  the 
licensee's  activities.  The  licensee 
identified  28.3  cubic  meters  of  approved 
materials  (i.e.,  soil/sand  from  roadways 
and  walkways,  and  soil  from  on-site 
construction-related  activities 
including,  but  not  limited  to,  design 
change  implementation  and  land 
maintenance]  to  be  disposed  of  on-site 
on  an  annual  basis  until  the  expiration 
of  the  plant's  operating  license  in  2013. 
Since  the  previous  approval  did  not 
include  disposal  of  soil  generated  as  a 
result  of  certain  construction-related 
activities,  the  licensee  is  requesting 
approval  to  amend  the  previously 
granted  application  pursuant  to  10  CFR 
20.2002,  dated  June  15,  2000. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  action  will  be  bound 
by  the  conditions  for  the  on-site 
disposals  previously  reviewed  and 
approved  by  the  NRC.  The  licensee  will 
continue  to  use  the  designated  and 
approved  areas  on  their  property 
(approximately  1.9  acres)  and  use 
approximately  10  acres  which  have  not 
been  previously  used  for  disposal.  The 
amount  of  soil  and  soil/ sand  materials 
that  will  be  disposed  has  not  increased, 
and  will  remain  at  28.3  cubic  meters. 
Determination  of  the  radiological  dose 
impact  of  the  new  material  has  been 
made  based  on  the  same  dose 
assessment  models  and  pathway 
assimiptions  used  in  the  previous 
submittals.  The  licensee's  proposal  was 
evaluated  against  the  NRC  staffs 
guidelines  for  on-site  disposal  and 
found  not  to  be  a  significant  radiological 
environmental  impact.  The  bounding 
dose  conditions  for  the  previously 
approved  materials  will  not  be 
exceeded.  The  potential  exposure  to 
members  of  the  general  public  from  the 
radionuclides  in  material  was 
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determined  to  be  less  than  1  mrem/year 
and  meets  the  NRC  staff's  guidelines. 

The  proposed  action  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  occupational  or 
public  radiation  exposure.  Therefore, 
there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmentEd  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar.  If  the  proposed  action  is  denied, 
the  licensee  may  be  required  to  ship  the 
material  to  an  off-site  low-level 
radioactive  waste  disposal  facility. 
Transportation  impacts  would  increase 
as  a  result  of  the  additional  volume  of 
low-level  waste  generated  for  disposal. 
Furthermore,  the  costs  associated  with 
off-site  disposal  greatly  exceed  the  cost 
of  on-site  disposal  without  no 
significant  benefit  to  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Vermont  Yankee 
Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  12.  2001,  the  staff  consulted 
wdth  the  Vermont  State  Official.  William 
Sherman,  of  the  Department  of  Public 
Service,  regarding  the  enviroimaental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 


environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  1 1 .  2000.  Dociunents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
fi-om  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  web 
site,  http://www.nrc.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209.  301-415-4737  or 
by  email  to  pdr@nrc.gov. 

Dated  at  Rcx:kville.  Maryland,  this  8th  day 
of  )une2001. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Pulsifer, 

Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  01-14977  Filed  6-13-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  OpportimHV  To  Comment  on 
Model  Safety  Evaluation  on  Technical 
Specification  Improvement  To  Modify 
Requirements  Regarding  Missed 
Surveillances  Using  ttie  Consolidated 
Line  Item  Improvement  Process 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  staff  of  the  Nuclear  Regulatory 
Commission  (NRC)  has  prepared  a 
model  safety  evaluation  (SE)  relating  to 
the  modification  of  requirements 
regarding  missed  surveillances  imposed 
on  licensees  through  technical 
specifications.  The  NRC  staff  has  also 
prepared  a  model  no  significant  hazards 
consideration  (NSHC)  determination 
relating  to  this  matter.  The  purpose  of 
these  models  is  to  permit  the  MIC  to 
efficiently  process  amendments  that 
propose  to  modify  requirements  for 
missed  surveillances.  Licensees  of 
nuclear  power  reactors  to  which  the 
models  apply  could  request 
amendments  confirming  the 
applicability  of  the  SE  and  NSHC 
determination  to  their  reactors.  The 


NRC  staff  is  requesting  comments  on  the 
model  SE  and  model  NSHC 
determination  prior  to  announcing  their 
availability  for  referencing  in  license 
amendment  applications. 
DATES:  The  comment  period  expires  July 
16.  2001.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so.  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Comments  may  be 
submitted  either  electronically  or  via 
U.S.  mail. 

Submit  written  comments  to:  Chief. 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop:  T-6  D59, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Hand  deliver  comments  to:  11545 
Rockville  Pike.  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Copies  of  comments  received  may  be 
examined  at  the  NRC's  Public  Document 
Room.  11555  Rockville  Pike  (Room  O- 
1F21).  Rockville.  MD. 

Comments  may  be  submitted  -by 
electronic  mail  to  CLIIP@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dennig,  Mail  Stop:  0-12H4, 
Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  301-415-1161. 
SUPPLEMENTARY  INFORMATION: 

Background 

Regulatory  Issue  Summary  2000-06, 
"Consolidated  Line  Item  Improvement 
Process  for  Adopting  Standard 
Technical  Specification  Changes  for 
Power  Reactors,"  was  issued  on  March 
20,  2000.  The  consolidated  line  item 
improvement  process  (CLIIP)  is 
intended  to  improve  the  efficiency  of 
NRC  licensing  processes.  This  is 
accomplished  by  processing  proposed 
changes  to  the  standard  techniod 
specifications  (STS)  in  a  manner  that 
supports  subsequent  license  amendment 
applications.  The  CLIIP  includes  an 
opportunity  for  the  public  to  comment 
on  proposed  changes  to  the  STS 
following  a  preliminary  assessment  by 
the  NRC  staff  and  finding  that  the 
change  will  likely  be  offered  for 
adoption  by  licensees.  This  notice  is 
soliciting  comment  on  a  proposed 
change  to  the  STS  that  modifies 
requirements  regarding  missed 
surveillances.  The  CLIIP  directs  the 
NRC  staff  to  evaluate  any  comments 
received  for  a  proposed  change  to  the 
STS  and  to  either  reconsider  the  change 
or  to  proceed  with  announcing  the 
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availability  of  the  change  for  proposed 
adoption  by  licensees.  Those  licensees 
opting  to  apply  for  the  subject  change  to 
technical  specifications  are  responsible 
for  reviewing  the  staff's  evaluation, 
referencing  the  applicable  technical 
justifications,  and  providing  any 
necessary  plant-specific  information. 
Each  amendment  application  made  in 
response  to  the  notice  of  availability 
would  be  processed  and  noticed  in  . 
accordance  with  applicable  rules  and 
NRC  procediuBS. 

This  notice  involves  the  modification 
of  requirements  regarding  missed 
surveillances  in  technical  specifications. 
This  proposed  change  was  proposed  for 
incorporation  into  the  standard 
technical  specifications  by  all  Owners 
Groups  participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-358.  TSTF-358  can  be 
viewed  on  the  NRC's  web  page  at 
http://www.nrc.gov/NRR/sts/sts.htm. 

Applicability 

This  proposed  change  to  modify 
technical  specification  requirements  for 
missed  surveillances  is  applicable  to  all 
licensees  who  currently  have  or  who 
will  adopt,  in  conjunction  with  the 
proposed  change,  technical 
specification  requirements  for  a  Bases 
control  program  consistent  with  the 
Technical  Specifications  (TS)  Bases 
Control  Program  described  in  Section 
5.5  of  the  applicable  vendor's  STS. 

To  efficiently  process  the  incoming 
license  amendment  applications,  the 
staff  requests  each  licensee  applying  for 
the  changes  addressed  by  TSTF-358 
using  the  CLIIP  to  include  Bases  for  the 
proposed  technical  specification 
consistent  with  the  Bases  proposed  in 
TSTF-358.  In  addition,  for  those 
licensees  that  have  not  adopted 
requirements  for  a  Bases  control 
program  by  converting  to  the  improved 
STS  or  by  other  means,  the  staff  requests 
that  you  include  the  requirements  for  a 
Bases  control  program  consistent  with 
the  STS  in  your  request  for  the  proposed 
change.  The  need  for  a  Bases  control 
program  stems  from  the  need  for 
adequate  regulatory  control  of  some  key 
elements  of  the  proposal  that  are 
contained  in  the  proposed  Bases  for  SR 
3.0.3.  The  staff  is  requesting  that  the 
Bases  be  included  with  the  proposed 
license  amendments  because,  in  this 
case,  the  changes  to  th^  technical 
specifications  and  changes  to  the 
associated  Bases  form  an  integrated 
change  to  a  plant's  licensing  bases.  To 
ensure  that  the  overall  change, 
including  the  Bases,  includes  the 
appropriate  regulatory  controls,  the  staff 
plems  to  condition  the  issuance  of  each 
license  amendment  on  incorporation  of 


the  changes  into  the  Bases  document 
and  on  requiring  the  licensee  to  control 
the  changes  in  accordance  with  the 
Bases  Control  Program.  The  CLIIP  does 
not  prevent  licensees  from  requesting  an 
alternative  approach  or  proposing  the 
changes  without  the  requested  Bases 
and  Bases  control  program.  Variations 
from  the  approach  recommended  in  this 
notice  may,  however,  require  additional 
review  by  the  NRC  staff  and  may 
increase  the  time  and  resources  needed 
for  the  review. 

Public  Notices 

This  notice  requests  comments  from 
interested  members  of  the  public  within 
30  days  of  the  date  of  publication  in  the 
Federal  Register.  Following  the  staffs 
evaluation  of  comments  received  as  a 
result  of  this  notice,  the  staff  may 
reconsider  the  proposed  change  or  may 
proceed  with  announcing  the 
availability  of  the  change  in  a 
subsequent  notice  (perhaps  with  some 
changes  to  the  safety  evaluation  or 
proposed  no  significant  hazards 
consideration  determination  as  a  result 
of  public  comments).  U  the  staff 
announces  the  availability  of  the 
change,  licensees  wishing  to  adopt  the 
change  will  submit  an  application  in 
accordance  with  applicable  rules  and 
other  regulatory  requirements.  The  staff 
will  in  turn  issue  for  each  application  a 
notice  of  consideration  of  issuance  of 
amendment  to  facility  operating 
license(s),  a  proposed  no  significant 
hazards  consideration  determination, 
and  an  opportunity  for  a  hearing.  A 
notice  of  issuance  of  an  amendment  to 
operating  license(s)  will  also  be  issued 
to  aimounce  the  modification  of 
requirements  for  missed  surveillances 
for  each  plant  that  applies  for  and 
receives  the  requested  change. 

Proposed  Safety  Evaluation 

U.S.  Nuclear  Regulatory  Commission 

Office  of  Nuclear  Reactor  Regulation 

Consolidated  Line  Item  Improvement 

Technical  Specification  Task  Force 
(TSTF)  Change  TSTF-358 

Change  to  Surveillance  Requirement 
3.0.3  Regarding  Missed  Surveillances 

1.0    Introduction 

In  a  letter  dated  November  17, 1999, 
the  Nuclear  Energy  Institute  (NEI) 
Technical  Specification  Task  Force 
(TSTF)  proposed  several  changes  to  the 
standard  technical  specifications  (STS) 
(NUREGs  1430-1434)  on  behalf  of  the 
industry.  One  of  the  proposed  changes, 
identified  as  TSTF-358,  was  a  change  to 
STS  surveillance  requirement  (SR)  3.0.3 
regarding  missed  SRs.  The  proposed 


change  would  modify  SR  3.0.3  to  allow 
a  delay  period  for  a  missed  SR  of  24 
hours  or  ii.p  to  the  surveillance 
fi^quency,  whichever  is  longer. 

On  February  14,  2000,  the  staff 
requested  that  the  NEI  TSTF  modify 
TSTF-358  to  address  several  questions 
and  comments  that  the  staff  had  during 
their  initial  review  of  the  proposed 
change.  On  September  15,  2000,  the  NEI 
TSTF  submitted  Revision  5  to  TSTF- 
358  for  review.  (Revisions  2-4  were 
only  reviewed  by  the  industry  and  were 
never  submitted  for  NRC  review.)  This 
proposal  is  one  of  the  industry's 
initiatives  under  the  Risk-Informed 
Technical  Specifications  program. 

The  industry  proposed  changes,  in 
TSTF-358,  to  the  Technical 
Specifications  (TS)  SR  3.0.3  and  the  SR 
3.0.3  Bases  have  been  modified  slightly 
by  the  NRC  staff.  The  modifications  are: 

(1)  The  TS  SR  3.0.3  proposal  has  been 
changed,  by  the  addition  of  a  phrase  to 
the  proposed  new  sentence,  to  make  it 
clear  that  not  only  must  a  risk 
evaluation  be  performed  but  also  that 
the  risk  impact  must  be  managed;  and, 

(2)  the  SR  3.0.3  Bases  proposal  is 
changed  to  properly  invoke  the  program 
to  assess  and  manage  risk  required  by  10 
CFR  50.65(a)(4),  and  to  avoid  the 
misperception  that  10  CFR  50.65(a)(4) 
requires  monitoring  at  times  other  than 
before  maintenance  activities. 

The  following  shows  the  TSTF-358 
TS  SR  3.0.3  and  SR  3.0.3  Bases  with  the 
NRC  staff  additions  and  deletions 
incorporated:  (1)  The  revised  TS  SR 
3.0.3  reads.  "A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
greater  than  24  hours,  and  the  risk  shall 
be  managed;"  and  (2)  the  revised  SR 
3.0.3  Bases  that  provides  the  link  to  10 
CFR  50.B5(a)(4)  reads.  "This  risk  impact 
should  be  managed  through  the  program 
in  place  to  implement  10  CFR 
50.65(a)(4)  and  its  implementation 
guidance.  NRC  Regulatory  Guide  1.182. 
'Assessing  and  Managing  Risk  Before 
Maintenance  Activities  at  Nuclear 
Power  Plants.' 

2.0    Background 

The  regulations  contained  in  10  CFR 
50.36.  "Technical  Specifications," 
require  that  technical  specifications 
include  surveillance  requirements. 
Surveillance  requirements  are 
requirements  relating  to  test,  calibration, 
or  inspection  to  ensure  that  the 
necessary  quality  of  systems  and 
components  is  maintained,  that  facility 
operation  will  be  within  safety  limits, 
and  that  the  limiting  conditions  for 
operation  will  be  met.  Technical 
specifications  (TS)  require  surveillance 
tests  to  be  performed  periodically  (e.g., 
weekly  or  monthly).  The  periodic  test 
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interval  defined  in  the  technical 
specifications  is  called  the  surveillance 
frequency  or  surveillance  interval.  The 
majority  of  surveillance  tests  included 
in  the  technical  specifications  are 
designed  to  ensure  that  standby  safety 
systems  will  be  operable  when  they  are 
needed  to  mitigate  an  accident.  By 
testing  these  components,  failures  that 
may  have  occurred  since  the  previous 
test  can  be  detected  and  corrected. 

STS  SR  3.0.1  states  that  SRs  shall  be 
met  during  the  MODES  or  other 
specified  conditions  in  the  applicability 
for  individual  limiting  conditions  for 
operation  (LCOs)  and  that  failure  to 
perform  a  surveillance  within  the 
specified  frequency  shall  be  failure  to 
meet  the  LCO,  except  as  provided  in  SR 
3.0.3. 

The  current  STS  SR  3.0.3  requires 
that,  i:  it  is  found  that  a  surveillance  test 
was  not  performed  within  its  specified 
frequency,  the  associated  LCO  be 
declared  not  met  (e.g..  equipment  be 
declared  inoperable]  unless  the  missed 
surveillance  test  is  completed 
successfully  within  24  hours  or  within 
the  limit  of  the  specified  frequency, 
whichever  is  less,  from  the  time  it  was 
discovered  that  the  test  was  not 
performed.  The  requirements  in  STS  SR 
3.0.3  are  based  on  NRC  Generic  Letter 
87-09,  "Sections  3.0  and  4.0  of  the 
Standard  Technical  Specifications  (STS) 
of  the  Applicability  of  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements." 

Generic  Letter  87-09  was  published  to 
address  three  specific  issues  with  the 
application  of  technical  specifications. 
One  of  those  issues  was  missed 
surveillances.  The  Generic  Letter  states, 
"The  second  problem  involves 
unnecessary  shutdowns  caused  by 
Specification  4.0.3  when  surveillance 
intervals  eire  inadvertently  exceeded. 
The  solution  is  to  clarify  the 
applicability  of  the  Action 
Requirements,  to  specify  a  specific 
acceptable  time  limit  for  completing  a 
missed  surveillance  in  certain 
circumstances,  and  to  clarify  when  a 
missed  surveillance  constitutes  a 
violation  of  the  Operability 
Requirements  of  an  LCO.  It  is  overly 
conservative  to  assume  that  systems  or 
components  are  inoperable  when  a 
surveillance  has  not  been  performed 
because  the  vast  majority  of 
surveillances  do  in  fact  demonstrate  that 
systems  or  components  are  OPERABLE. 
When  a  surveillance  is  missed,  it  is 
primarily  a  question  of  operability  that 
has  not  been  verified  by  the 
performance  of  a  Surveillance 
Requirement.  Because  the  allowable 
outage  time  limits  of  some  Action 
Requirements  do  not  provide  an 


appropriate  time  for  performing  a 
missed  surveillance  before  Shutdown 
Requirements  apply,  the  technical 
specifications  should  include  a  time 
limit  that  allows  a  delay  of  required 
actions  to  permit  the  performance  of  the 
missed  surveillance  based  on 
consideration  of  plant  conditions, 
adequate  planning,  availability  of 
personnel,  the  time  required  to  perform 
the  surveillance,  and,  of  course,  the 
safety  significance  of  the  delay  in 
completing  the  surveillance,  [emphasis 
added]  The  staff  has  concluded  that  24 
hours  is  an  acceptable  time  limit  for 
completing  a  missed  surveillance  when 
the  allowable  outage  times  of  the  Action 
Requirements  are  less  than  this  limit,  or 
when  time  is  needed  to  obtain  a 
temporary  waiver'  of  the  Surveillance 
Requirement." 

The  proposed  change  would  extend 
the  delay  time  for  declaring  the  LCO  not 
met  and  entering  the  required  actions  by 
allowing  more  time  to  perform  the 
missed  surveillance  test.  This  will  be 
achieved  by  modifying  (SR  3.0.3)  to 
allow  a  delay  period  from  24  hours  up 
to  the  surveillance  frequency, 
whichever  is  greater,  to  perform  a 
missed  surveillance  prior  to  having  to 
declare  the  LCO  not  met.  The  change 
will  add  a  sentence  to  [SR  3.0.3)  that 
states,  "A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
greater  than  24  hours,  and  the  risk 
impact  shall  be  managed." 

The  objective  of  the  proposed  change 
is  to  minimize  the  impact  on  plant  risk 
resulting  from  the  performance  of  a 
missed  surveillance  test  by  allowing 
flexibility  in  considering  the  plant 
conditions  and  other  plant  activities 
without  compromising  plant  safety.  In 
addition,  implementation  of  the 
proposed  change  would- reduce  the  need 
for  the  licensee  to  apply  for  regulatory 
relief  to  delay  the  performance  of 
missed  surveillances. 

The  basis  for  establishing  the  changes 
to  requirements  for  missed  surveillances 
in  Generic  Letter  87-09  continues  to 
apply  to  the  current  proposed  change  to 
[SR  3.0.3).  As  evidenced  by  the 
discussion  in  Generic  Letter  87-09,  the 
intent  of  the  change  proposed  in  the 
Generic  Letter  was  to  reduce  the  impact 
on  plant  risk  resulting  from  the 
performance  of  a  missed  surveillance 
test  by  allowing  some  flexibility  in  the 
performance  of  missed  tests.  The  delay 
time  of  24  hours  was  selected  using 
engineering  judgement  in  the  absence  of 
suitable  tools  to  determine  a  delay 
period  on  a  case-by-case  basis.  In 


'  The  terminulugy  "temporan,'  waiver"  was 
subsequently  revised  to  refer  to  the  practice  as 
"enforcement  discretion." 


addition,  the  staff  recognized  in  Generic 
Letter  87-09  that  even  a  24-hour  delay 
period  would  not  be  sufficient  in  some 
cases  and  licensees  would  need  to  seek 
regulatory  relief  in  those  cases. 

The  recent  revision  to  the 
Maintenance  Rule  to  establish  the 
requirement  in  10  CFR  50.65(a)(4)  to 
assess  and  manage  the  increase  in  risk 
that  may  result  from  maintenance 
activities  provides  a  framework  to  allow 
a  more  risk-informed  approach  to 
addressing  missed  surveillances.  This 
approach  is  consistent  with  the 
Commission's  policy  to  increase  the  use 
of  probabilistic  risk  assessment  (PRA) 
technology  in  all  regulatory  matters  to 
the  extent  supported  by  the  state-of-the- 
art  in  PRA  methods  and  data  and 
continues  to  support  the  objectives 
outlined  by  the  staff  in  Generic  Letter 
87-09. 

2. 1     Background  Determination 

The  staff  believes  that  the  proposed 
change  to  [SR  3.0.3)  is  appropriate 
because:  (1)  The  number  of  missed 
surveillance  tests  is  a  very  small  fraction 
of  the  total  number  of  such  tests 
performed  at  a  nuclear  plant  each  year; 
(2)  the  change  applies  to  unintentionally 
missed  surveillance  tests  and  is  not 
intended  to  be  used  as  an  operational 
convenience  to  extend  surveillance 
frequencies  (as  stated  in  the  proposed 
[SR  3.0.3)  Bases);  and  (3)  missed 
surveillances  will  be  placed  in  the 
licensee's  corrective  action  program. 

The  staff  has  determined  that  the 
proposed  change  is  applicable  to  all 
licensees.  In  Generic  Letter  87-09,  the 
staff  concluded  that  the  proposed 
modifications  would  result  in  improved 
technical  specifications  for  all  plants 
and  no  limitations  were  put  on  the 
applicability  of  the  proposed  changes. 
Because  the  basis  for  this  proposed 
change  is  largely  the  same  as  for  the 
change  proposed  in  Generic  Letter  87- 
09,  the  staff  believes  the  same  broad 
applicability  is  appropriate.  In  addition, 
every  licensee  is  required  to  comply 
with  the  Maintenance  Rule  and, 
therefore,  will  have  implemented 
programs  to  comply  with  10  CFR 
50.65(a)(4)  to  assess  and  manage  risk 
associated  with  maintenance  and  other 
operational  activities. 

3.0    Evaluation 

The  proposed  Aiange  modifies  [SR 
3.0.3)  to  allow  a  delay  period  from  24 
hours  up  to  the  surveillance  frequency, 
whichever  is  greater,  to  perform  a 
missed  surveillance  prior  to  having  to 
declare  the  LCO  not  met.  The  change 
will  add  a  sentence  to  [SR  3.0.3).  that 
states,  "A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
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greater  than  24  hours,  and  the  risk 
impact  shall  be  managed." 

'The  proposed  change  will  not  allow 
equipment  known  to  be  inoperable  to  be 
considered  operable  until  the  missed 
surveillance  is  performed.  If  it  is  known 
that  the  missed  surveillance  could  not 
be  met,  (SR  3.0.1]  would  require  that  the 
LCO  be  declared  not  met  and  the 
appropriate  condition(s)  entered.  In 
addition,  the  Bases  for  [SR  3.0.3]  state 
that  the  use  of  the  delay  period 
established  by  [SR  3.0.3]  is  a  flexibility 
which  is  not  intended  to  be  used  as  an 
operational  convenience  to  extend 
siuveillance  intervals,  but  only  for  the 
performance  of  missed  surveillances. 

The  modification  will  also  include 
changes  to  the  Bases  for  [SR  3.0.3)  that 
provide  details  on  how  to  implement 
the  new  requirements.  The  Bases 
changes  provide  guidance  for 
surveillance  frequencies  that  are  not 
based  on  time  intervals  but  are  based  on 
specified  unit  conditions,  operating 
situations,  or  requirements  of 
regulations.  In  addition,  the  Bases 
changes  state  that  the  licensee  is 
expected  to  perform  any  missed 
surveillance  test  at  the  first  reasonable 
opportunity,  taking  into  accoimt 
appropriate  considerations,  such  as  the 
impact  on  plant  risk  and  accident 
analysis  assiunptions,  consideration  of 
unit  conditions,  planning,  availability  of 
personnel,  and  the  time  required  to 
perform  the  surveillance.  The  Bases  also 
state  that  the  risk  impact  should  be 
managed  through  the  program  in  place 
to  implement  10  CFR  50.65(a)(4)  and  its 
implementation  guidance,  NRC 
Regulatory  Guide  1.182,  "Assessing  and 
Managing  Risks  Before  Maintenance 
Activities  at  Nuclear  Power  Plants,"  and 
that  the  missed  surveillance  should  be 
treated  as  an  emergent  condition  as 
discussed  in  Regulatory  Guide  1.182.  In 
addition,  the  Bases  state  that  the  degree 
of  depth  and  rigor  of  the  evaluation 
should  be  commensurate  with  the 
importance  of  the  component  and  that 
missed  siu^eillances  for  important 
components  should  be  analyzed 
quantitatively.  The  Bases  also  state  that, 
if  the  results  of  the  risk  evaluation 
determine  that  the  risk  increase  is 
significant,  the  evaluation  should  be 
used  to  determine  the  safest  course  of 
action.  Finally,  the  Bases  state  that  all 
missed  surveillances  will  be  placed  in 
the  licensee's  Corrective  Action 
Program. 

[Optional  Section  for  applications  for 
changes  to  technical  specifications  that 
do  not  include  a  Bases  Control  Program: 

The  licensee  has  included  in  its 
application  the  addition  of  a  Bases 
control  program  to  the  administrative 
section  of  the  technical  specifications. 


Prior  the  issuance  of  the  STS  (NUREGS 
1430-1434),  the  control  of  technical 
specification  Bases  was  not  clearly 
defined  by  either  technical 
specifications  or  NRC  regulations.  The 
administrative  requirements  for  a  Bases 
control  program  were  added  to  the  STS 
to  define  a  methodology  for  evaluating 
changes  to  and  providing  updates  of  the 
technical  specification  Bases.  The 
addition  of  the  technical  specification 
Bases  Control  Program  for  plants  that 
have  not  adopted  the  STS  will  provide 
the  same  benefits  in  terms  of  defining  a 
methodology  for  the  maintenance  of  the 
technical  specification  Bases.  The 
licensee  has  proposed  administrative 
controls  that  are  consistent  with  the  STS 
requirements  and  therefore  satisfy  the 
condition  that  was  included  in  the 
Federal  Register  Notice  for  the  use  of 
CLIIP  for  this  technical  specifications 
change.  The  staff  finds  the  addition  of 
the  technical  specifications  Bases 
Control  Program  acceptable.) 

Key  elements  provided  by  the 
licensee  to  justify  the  proposed 
technical  specification  change  are  listed 
below.  These  elements  were  built  into 
the  process  to  ensiu«  that  every  time  a 
siuveillance  is  missed  the  risk  will  be 
properly  assessed  and  managed.  In 
addition,  such  elements  facilitate 
regulatory  oversight. 

•  A  risk  evaluation  shall  be 
performed  for  any  surveillance  test 
delayed  longer  than  24  hours  and  the 
risk  impact  shall  be  managed. 

•  Although  the  proposed  change  to 
[SR  3.0.3)  allows  an  increase  of  the 
delay  time,  the  missed  surveillance  test 
should  be  performed  at  the  "first 
reasonable  opportimity." 

•  The  "first  reasonable  opportunity" 
will  be  determined  by  taking  into 
consideration  the  risk  impact  frt)m 
delaying  the  surveillance  test  (including 
risk  from  changing  plant  configurations 
or  shutting  the  plant  down  to  perform 
the  surveillance,  whenever  applicable) 
as  well  as  the  impact  on  any  analysis 
assumptions,  in  addition  to  unit 
conditions,  planning,  availability  of 
personnel,  and  the  time  required  to 
perform  the  surveillance. 

•  A  missed  surveillance  will  be 
treated  as  an  emergent  condition  in  the 
same  fashion  as  other  unplanned 
maintenance  activities.  The  risk  impact 
of  the  condition  will  be  managed 
through  the  program  in  place  to 
implement  10  CFR  50.65(a)(4)  and  its 
implementation  guidance.  Regulatory 
Guide  1.182  . 

•  A  missed  surveillance  will  be 
placed  in  the  licensee's  corrective  action 
program,  thus  providing  the  staff  with  a 
means  to  verify  that  the  number  of 


missed  surveillances  continues  to  be 
very  low. 

•  The  NRC's  operating  reactor 
oversight  process  will  provide  the 
framework  for  inspectors  and  other  staff 
to  review  missed  surveillances  and 
assess  the  licensee's  actions  and 
performance. 

The  staff  finds  that  a  process 
containing  these  key  elements  is 
appropriate  in  this  case  for  the 
following  reasons: 

•  10  OH  50.65(a)(4)  requires 
licensees  to  implement  programs  to 
assess  and  manage  increases  in  risk  that 
may  result  from  planned  maintenance 
activities.  This  program  is  suitable  to 
assess  and  manage  the  risk  impact  of 
missed  siuveillances  because  missed 
surveillances  can  be  treated  as  emergent 
conditions  and  their  risk  impact  will  be 
assessed  and  managed  in  an  integrated 
fashion  with  concurrent  maintenance 
activities. 

•  Inspection  procediu«s  are  in  place 
which  will  allow  NRC  staff  to  oversee 
the  implementation  of  Maintenance 
Rule  requirements,  including  the 
adequacy  of  risk  assessments  performed 
by  licensees  for  maintenance 
configurations. 

•  'fne  number  of  missed  siuveillance 
tests  is  a  very  small  fraction  of  the  total 
number  of  such  tests  performed  at  a 
nuclear  plant  each  year.  The  proposed 
change  is  not  intended  to  be  used  as  an 
operational  convenience  to  extend 
surveillance  frequencies. 

•  This  process  is  similar  to  other 
improvements  that  have  been  made  to 
the  technical  specifications  that  allow 
the  use  of  a  controlled  decision  making 
process  by  Ucensees  when  the  process 
has  some  high-level  regulatory 
oversight.  Two  examples  of  this  are  the 
adoption  of  the  Core  Operating  Limits 
Report  and  the  Pressure/Temperatiue 
Limits  Report.  In  each  of  these  cases,  the 
staff  approved  the  methodology  behind 
the  calculation  of  certain  technical 
specification  parameter  limits  and  then 
allowed  the  specific  limits  to  be 
removed  from  technical  specifications 
and  controlled  by  the  licensee  using  the 
approved  methodology.  Similarly,  for 
this  proposed  change,  the  staff  has 
already  approved  guidance  that  outlines 
a  process  for  complying  with  10  CFR 
50.65(a)(4)  and,  therefore,  can  allow  the 
licensee  to  use  that  guidance  to 
determine  the  most  prudent  course  of 
action  in  the  case  of  a  missed 
surveillance. 

The  guidance  outlining  an  acceptable 
process  for  licensees  to  assess  and 
manage  increases  in  risk  that  may  result 
from  planned  maintenance  activities  is 
found  in  Regulatory  Guide  1.182. 
Regulatory  Guide  1.182  endorses  a 
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revised  Section  11  to  NUMARC  93-01 
"Industry  Guideline  for  Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,"  Revision  2,  updated  by 
the  Nuclear  Energy  Institute. 

Section  11  of  NUMARC  93-01,  dated 
February  22.  2000.  provides  guidance 
for  assessing  and  managing  risk  impact 
resulting  from  performance  of 
maintenance  activities,  including 
guidance  for  establishing  action 
thresholds  based  on  qualitative  and 
quantitative  considerations  as  well  as 
risk  management  actions.  The  objective 
of  risk  management  is  to  control  the 
temporary  and  aggregate  risk  increases 
from  maintenance  activities  such  that 
the  plant's  average  baseline  risk  is 
maintained  within  a  minimal  range. 
This  is  accomplished  by  using  the 
results  of  the  risk  assessment  to  plan 
and  schedule  maintenance  such  that  the 
risk  increases  are  limited,  and  to  take 
additional  actions  beyond  routine  work 
controls  to  address  situations  where  the 
temporary  risk  increase  is  above  a 
certain  threshold. 

In  order  to  gain  additional  insights 
into  the  proposed  change,  the  staff 
referred  to  the  regulatory  guidance 
provided  in  Regulatory  Guide  1.174 
entitled  "An  Approach  for  Using 
Probabihstic  Risk  Assessment  in  Risk- 
Informed  Decisions  on  Plant-Specific 
Changes  to  the  Licensing  Basis,  and  in 
Regulatory  Guide  1.177,  "An  Approach 
for  Plant-Specific.  Risk-Informed 
Decisionmaking:  Technical 
Specifications,"  although  these 
Regulatmy  Guides  do  not  specifically 
address  the  type  of  change  in  this 
proposal.  Regulatory  Guide  1.177 
provides  the  staff's  recommendations 
for  utihzing  risk  information  to  evaluate 
changes  to  nuclear  power  plant 
technical  specifications  by  assessing  the 
impact  of  such  proposed  changes  on  the 
risk  associated  with  plant  operation. 
The  approach  documented  in 
Regulatory  Guide  1.177  was  taken  into 
consideration  by  the  staff  in  evaluating 
the  risk  information  provided  in  support 
of  the  proposed  changes  in  (SR  3.0.3]  to 
increase  the  time  allowed  to  perform  a 
missed  surveillance. 

One  portion  of  the  guidance  in 
Regulatory  Guide  1.177  includes  the 
assessment  of  the  risk  impact  of  the 
proposed  change  for  comparison  to 
acceptance  guideUnes  consistent  with 
the  Commission's  Safety  Goal  Policy 
Statement,  as  documented  in  Regulatory 
Guide  1.174.  In  addition,  the  approach 
outlined  in  the  guidance  aims  at 
ensuring  that  the  plant  risk  does  not 
increase  unacceptably  at  any  time 
diu-ing  the  implementation  of  the 
proposed  change  (i.e.,  during  the 
extended  siuveillance  interval). 


Another  portion  of  the  guidance 
addresses  the  need  for  identifying  risk 
significant  configurations  resulting  from 
maintenance  or  other  operational 
activities  and  taking  appropriate 
compensatory  measures  to  avoid  such 
configurations.  This  type  of  evaluation 
is  directly  addressed  by  the  requirement 
to  perform  a  risk  assessment  for  missed 
surveillances  delayed  longer  than  24 
hours. 

The  staff  believes  that  insights  from 
the  giiidance  provided  in  Regulatory 
Guides  1.174  and  1.177  can  be  used  to 
show  how  the  proposed  change  is 
expected  to  result  in,  at  most,  an 
increase  in  risk  which  is  small  and 
consistent  with  the  Commission's  Safety 
Goal  Policy  Statement.  The  staff 
believes  that  in  the  majority  of  the  cases 
of  missed  surveillances,  implementation 
of  the  proposed  change  will  result  in  a 
risk  benefit  due  to  the  proposed 
requirement  for  the  licensee  to  evaluate 
the  risk  impact  for  missed  surveillances 
that  would  require  a  delay  of  longer 
than  24  hours. 

3. 1    Risk  Impact  of  the  Proposed 
Change 

The  staff  nude  a  qualitative 
assessment  of  the  risk  impact  of  the 
proposed  change  for  comparison  with 
the  intent  of  the  acceptance  guidelines 
documented  in  Regulatory  Guide  1.174. 
consistent  with  the  Commission's  Safety 
Goal  Policy  Statement.  Such  risk  impact 
is  measiu^d  by  the  average  (yearly)  risk 
change.  In  addition,  the  staff  took  into 
consideration  guidance  in  Regulatory 
Guide  1.177  aimed  at  ensuring  that  the 
plant  risk  does  not  increase 
unacceptably  at  any  time  during  the 
implementation  of  the  proposed  change 
(i.e.,  during  an  extended  surveillance 
interval  in  this  case).  The  staffs 
quaUtative  assessment  is  summarized 
below. 

Average  Risk  Impact 

The  probability  that  a  standby  active 
component,  such  as  a  pump  or  a  circuit 
breaker,  will  fail  when  demanded 
during  an  accident  is  based  on  the 
assumption  that  the  component  fails 
due  to  "standby"  stresses  (i.e.,  stresses 
which  are  present  while  the  component 
is  in  standby,  such  as  corrosion,  dirt, 
lack  of  lubrication).  This  probability, 
also  called  the  component's  average 
"unavailability."  is  used  in  probabilistic 
risk  assessments  (PRAs)  and  is  most 
frequently  calculated  by  the  following 
equation. 

q  =  Vz  *  A.  *  T  (1) 

where: 
q  =  the  component's  average 
unavailability, 


X  =  the  component's  failure  rate 
(assumed  constant)  while  in 
standby,  and 

T  =  the  interval  at  which  the 
component  is  tested  for  operability. 

The  average  unavailability  of  a 
structiue,  system,  or  component  (SSC), 
calculated  by  using  the  above  equation, 
reflects  the  potential  vulnerability  of  the 
component  to  "standby"  stresses.  Such 
vulnerability  increases  with  time 
between  operability  checks  (tests) 
assujning  corrective  action  is  taken  to 
restore  failed  components  identified  by 
the  test.  Thus,  the  risk  impact  of  a 
missed  surveillance  is  reflected  by  the 
increased  unavailability  of  the  related 
SSCs  due  to  the  increase  of  the  interval 
between  surveillance  tests.  If  the  missed 
surveillance  affects  two  or  more 
components,  some  "standby"  stresses 
may  impact  multiple  components.  In 
such  a  case,  the  missed  surveillance 
would  also  increase  the  average 
common  cause  failure  (CCF) 
unavailability  of  two  or  more 
components  and  this  should  be 
addressed  in  the  risk  assessment  (CCF 
unavailabilities  are  calculated  by 
adjusting  the  single  component  failure 
unavailability  using  standard  PRA 
tedmiques,  such  as  the  beta  factor  or  the 
Multiple  Creek  Letter  method). 

The  thresholds  of  the  aggregate  risk 
impacts  are  based  on  the  permanent 
change  guidelines  discussed  in 
Regulatory  Guide  1.174.  The  licraisee 
will  be  expected  to  manage  the  risk  from 
the  proposed  technical  specification 
change  in  conjimction  with  the  risk 
from  other  concurrent  plant  activities  to 
ensure  that  any  risk  increase,  in  terms 
of  CDF  and  LERF,  will  be  small  and 
consistent  with  the  Commission's  Safety 
Goal  Policy  Statement. 

Risk  insights  from  existing  PRAs  and 
the  low  frequency  of  missed 
surveillances  indicate  that  the  proposed 
technical  specification  change  is  highly 
imlikely  to  lead  to  a  significant  increase 
in  the  average  (yearly)  risk,  in  terms  of 
CDF  or  LERF.  Significant  risk  increases 
can  occiir  only  under  the  following 
conditions: 

•  The  number  of  missed  surveillances 
is  allowed  to  increase  significantly; 

•  High  risk  configurations  are 
allowed  (e.g..  by  allowing  certain 
combinations  of  multiple  missed 
surveillances  and/or  outages);  and 

•  Poor  risk  management  of  plant 
operational  activities  is  allowed. 

Any  of  these  conditions  would  be  in 
violation  of  the  intent  of  the  proposed 
[SR  3.0.3)  and  could  trigger  a  review  by 
NRC  of  the  Ucensee's  actions  and 
performance.  The  implementation 
guidance  found  in  the  proposed  [SR 
3.0.3]  Bases  is  intended  to  ensure  that 
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such  conditions  would  not  occur. 
Licensees  are  already  required  to 
manage  risk  associated  with  online 
maintenance  activities.  Furthermore,  the 
addition  of  missed  surveillances  (rather 
rare  plant  conditions)  to  the 
maintenance  activities  is  not  expected 
to  increase  risk.  On  the  contrary, 
insights  from  existing  risk  assessments 
indicate  that  there  are  plant  conditions 
during  which  it  is  preferable  and  safer 
not  to  have  to  complete  missed 
surveillance  tests  for  some  SSCs. 
Therefore,  the  proposed  technical 
specification  change  will  allow  the 
licensee  to  make  informed  decisions 
and  take  appropriate  actions  to  control 
risk. 

Temporary  Risk  Impact 

In  addition  to  changes  in  the  mean 
values  of  CDF  and  LERF.  the 
incremental  conditional  core  damage 
probability  (ICCDP)  and  the  incremental 
conditional  large  early  release 
probability  (ICLERP)  are  proposed  by 
Regulatory  Guide  1.177  as  appropriate 
measures  of  the  increase  in  probability 
of  core  damage  and  large  early  release, 
respectively,  during  the  period  of 
implementation  of  a  proposed  technical 
specification  change  (i.e..  during  the 
extended  surveillance  period  in  the  case 
of  a  missed  surveillance).  Regulatory 
Guide  1.182  provides  guidance  for 
controlling  temporary  risk  increases 
resulting  from  maintenance  activities. 
Such  guidance,  which  is  consistent  with 
guidance  provided  in  Regulatory  Guide 
1.177,  establishes  action  thresholds 
based  on  qualitative  and  quantitative 
considerations  as  well  as  risk 
management  actions.  The  staff  expects 
that  the  licensee  will  implement  this 
guidance  for  assessing  temporary  risk 
increases  bom  missed  surveillances 
concurrently  with  maintenance  and 
other  operational  activities. 

Instantaneous  and  temporary  risk 
increases  from  a  missed  surveillance  are 
assessed  by  considering  the  time- 
dependent  unavailability,  most  often 
calculated  by  the  following  equation. 

q(t)  =  X  *  t 
where: 

q(t)  =  the  component's  unavailability 
at  time  t 

X  =  the  component's  failure  rate 
(assumed  constant)  while  in 
standby,  and 

t  =  time  from  end  of  surveillance 
frequency  of  a  missed  surveillance 
test. 

If  the  missed  surveillance  affects  two 
or  more  components,  some  "standby" 
stresses  may  impact  multiple 
components.  In  such  a  case,  the  missed 
surveillance  would  increase  also  the 


time-dependent  CCF  unavailability  of 
two  or  more  components  and  this 
should  be  addressed  in  the  risk 
assessment. 

Significant  temporary  risk  increases 
following  a  missed  surveillance  can 
occiir  only  imder  the  following 
conditions: 

•  High  risk  configurations  are 
allowed  (e.g.,  by  allowing  certain 
combinations  of  multiple  missed 
surveillances  and/or  outages),  and 

•  Poor  risk  management  of  plant 
operation  activities  is  allowed. 

Any  of  these  conditions  would  be  in 
violation  of  the  intent  of  the  proposed 
[SR  3.0.3]  and  could  trigger  an  NRC 
review  of  the  Ucensee's  actions  and 
performance.  The  requirements 
associated  with  the  proposed  change  are 
intended  to  ensure  that  such  conditions 
would  not  occur.  Thus,  the  proposed 
technical  specification  change  is  not 
expected  to  lead  to  significant 
temporary  risk  increases.  Following  the 
discovery  of  an  unintentionally  missed 
surveillance,  the  licensee  will  have  to 
assess  temporary  risk  increases, 
qualitatively  or  quantitatively 
depending  on  the  importance  of  the 
component  affected  by  the  missed 
suirveillance,  if  the  surveillance  cannot 
be  performed  within  24  hours  from  the 
time  it  has  been  discovered. 

3.2    Risk-Informed  Configuration  Risk 
Management 

Regulatory  Guide  1.177  addressed  the 
need  for  identifying  risk  significant 
configurations  resulting  from 
maintenance  or  other  operational 
activities  and  taking  appropriate 
compensatory  measures  to  avoid  such 
configurations.  The  objective  of  such 
guidance  for  this  review  is  to  ensure 
that  plant  safety  will  be  maintained  and 
monitored  during  the  period  of  an 
extended  surveillance  testing  interval 
(associated  with  an  unintentionally 
missed  surveillance).  The  licensee 
proposes  to  use  the  program  in  place  to 
implement  the  Maintenance  Rule  to 
identify  "high-risk"  configurations 
resulting  frtim  missed  surveillance  tests 
in  conjunction  with  outages  associated 
with  maintenance  activities.  It  is  worth 
noting  that  the  guidance  provided  in 
Regulatory  Guide  1.177  with  regard  to 
the  Configuration  Risk  Management 
Program  was  used  as  the  basis  for 
developing  the  guidance  contained  in 
Regulatory  Guide  1.182  for  the  10  CFR 
50.65(a)(4)  provisions  of  the 
Maintenance  Rule.  This  provides 
additional  assurance  that  the  proposed 
process  for  evaluating  the  risk  impact  of 
missed  surveillances  is  consistent  with 
guidance  provided  in  Regulatory  Guide 
1.177. 


3.3    Quality  of  PRA 

Once  a  missed  surveillance  is 
discovered  and  the  licensee  determines 
that  the  surveillance  cannot  be 
performed  within  24  hours,  the  licensee 
will  have  to  use  a  risk  assessment  to 
determine  the  most  prudent  course  of 
action.  The  risk  assessment  can  be  done 
qualitatively  or  quantitatively 
depending  on  the  importance  of  the 
component  affected  by  the  missed 
siuveillance  (missed  siuveillances  for 
risk  important  components  should  be 
analyzed  quantitatively).  Such  a  risk 
assessment  will  be  consistent  with  the 
program  to  implement  the  Maintenance 
Rule  guidance  to  assess  and  account  for 
both  aggregate  and  temporary  risk 
increases  associated  with  "emergent" 
plant  conditions  as  well  as  before 
undertaking  online  maintenance  or 
other  operational  activities. 

All  licensees  must  have  the  capability 
to  assess  and  manage  increases  in  risk 
frt>m  maintenance  activities  as  required 
by  the  Maintenance  Rule.  Risk 
assessments  performed  pursuant  to  10 
CFR  50.65(a)(4)  may  use  qualitative, 
quantitative  or  blended  methods.  The 
degree  of  depth  and  rigor  of  the 
evaluation  should  be  commensurate 
with  the  complexity  of  the  proposed 
configuration  to  be  assessed.  Section  11 
of  NUMARC  93-01  provides  guidance 
for  using  qualitative,  quantitative  or 
blended  methods  to  assess  risk.  Current 
inspection  programs  allow  the  NRC  staff 
to  oversee  licensee  implementation  of 
10  CFR  50.65(a)(4)  requirements, 
including  the  adequacy  of  pre- 
maintenance  risk  assessments 
performed  by  licensees. 

For  the  reasons  listed  below,  the  staff 
finds  that  the  same  "quality"  of  PRA  or 
PRA  insights  used  to  perform  risk 
assessments  pursuant  to  10  CFR  50.55 
(a)(4)  is  also  appropriate  when  assessing 
the  impact  of  missed  surveillances. 

•  The  number  of  "emergent" 
conditions  resulting  from  missed 
surveillances  is  very  small  (in  both 
absolute  terms  and  in  comparison  to  the 
frequency  of  "emergent"  conditions 
resulting  from  equipment  failures).  The 
licensee  is  expected  to  implement  the 
proposed  change  to  [SR  3.0.3]  in  a 
manner  that  ensures  that  this  statement 
remains  valid. 

•  A  missed  surveillance  is  equivalent 
to  a  one-time  surveillance  frequency 
extension.  Therefore,  the  risk  exposure 
is  limited  to  the  diuation  of  the 
surveillance  frequency  extension.  Risk 
increases  are  small  compared  to  similar 
increases  associated  with  equipment 
failures.  The  average  (conditional)  risk 
increase,  given  a  missed  surveillance, 
may  be  comparable  to  the  risk  increase 
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from  equipment  failures.  Howe.ver,  due 
to  the  rarity  of  missed  surveillances,  the 
average  (yearly)  risk  increase  from 
missed  surveillances  is  expected  to  be 
small  compared  to  the  risk  increase 
from  equipment  failures. 

•  PRA  insights  indicate  that  the  risk 
impact  &t>m  missed  surveillances  is 
significant  only  for  a  relatively  small  set 
of  standby  equipment.  This  equipment, 
such  as  auxiliary  feedwater,  high 
pressure  injection  pumps,  and 
emergency  diesel  generators,  is  located 
outside  containment  and  generally  can 
be  easily  tested  in  a  short  time,  if 
necessary. 

•  NRC  inspection  programs  allow 
NRC  staff  to  oversee  the  implementation 
of  10  CFR  50.65  (a)(4)  requirements, 
including  the  adequacy  of  pre- 
maintenance  risk  assessments 
performed  by  licensees. 

3.4    Summary 

The  staff  review  finds  that  the  process 
proposed  by  the  licensee  for  addressing 
missed  surveillance  requirements  meets 
Commission  guidance  for  allowing 
technical  specification  changes.  Key 
elements  of  the  proposed  change  are 
listed  below. 

•  A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
longer  than  24  hours,  and  the  risk 
impact  shall  be  managed. 

•  The  missed  surveillance  test  should 
be  performed  at  "the  first  reasonable 
opportunity." 

•  The  "first  reasonable  opportunity" 
will  be  determined  by  taking  into 
consideration  the  risk  impact  from 
delaying  the  surveillance  test  as  well  as 
the  impact  on  any  analysis  assimiptions, 
in  addition  to  unit  conditions,  planning, 
availability  of  personnel,  and  the  time 
required  to  perform  the  surveillance. 

•  A  missed  surveillance  will  be 
treated  as  an  "emergent"  condition  in 
the  same  fashion  as  other  unplanned 
maintenance  activities.  The  risk  impact 
of  the  condition  will  be  managed 
through  the  program  in  place  to 
implement  10  CFR  50.65(a)(4)  and  its 
implementation  guidance  (NRC 
Regulatory  Guide  1.182).  Rescheduling 
of  missed  surveillances  pursuant  to 
Regulatory  Guide  1.182  will  ensure  the 
necesscuy  provisions  for  managing  the 
risk  impact  of  performing  the 
surveillance  in  conjunction  with  other 
ongoing  plant  configiuration  changes. 

•  The  NRC's  operating  reactor 
oversight  process  will  provide  the 
framework  for  inspectors  and  other  staff 
to  review  missed  surveillances  and 
assess  the  licensee's  actions  and 
performance.  Inspection  procedures  are 
in  place  which  will  allow  NRC  staff  to 
oversee  the  implementation  of 


Maintenance  Rule  requirements, 
including  the  adequacy  of  pre- 
maintenance  risk  assessments 
performed  by  licensees. 

•  A  missed  surveillance  will  be 
placed  in  the  licensee's  corrective  action 
program,  thus  providing  the  staff  with  a 
means  to  verify  that  the  number  of 
missed  surveillances  continues  to  be 
very  low. 

•  The  number  of  missed  surveillance 
tests  is  a  very  small  fraction  of  the  total 
niunber  of  such  tests  pmrfonned  at  a 
nuclear  plant  each  year.  The  proposed 
change  is  not  intended  to  be  used  as  an 
operational  convenience  to  extend 
surveillance  fr^uencies. 

•  This  process  is  similar  to  other 
improvements  that  have  been  made  to 
the  technical  specifications  that  allow 
the  use  of  a  controlled  decision  making 
process  by  licensees  when  the  process 
has  some  high-level  regulatory 
oversight.  Two  examples  of  this  are  the 
adoption  of  the  Core  Operating  Limits 
Report  and  the  Pressure/Temperature 
Limits  Report.  In  each  of  these  cases,  the 
staff  approved  the  methodology  behind 
the  calculation  of  certain  technical 
specification  parameter  limits  and  then 
allowed  the  specific  limits  to  be 
removed  from  technical  specifications 
and  controlled  by  the  licensee  using  the 
approved  methodology.  Similarly,  for 
this  proposed  change,  the  staff  has 
already  approved  guidance  that  outlines 
a  process  for  complying  with  10  CFR 
50.65(a)(4)  and,  therefore,  can  allow  the 
licensee  to  use  that  guidance  to 
determine  the  most  prudent  course  of 
action  in  the  case  of  a  missed 
surveillance. 

For  these  reasons,  the  staff  finds  that 
the  proposed  technical  specification 
change,  to  be  implemented  in 
accordance  with  the  above  listed  key 
elements,  is  acceptable. 

4.0    State  Consultation 

In  accordance  with  the  Commission's 
regulations,  the  [  ]  State  official  was 
notified  of  the  proposed  issuance  of  the 
amendment.  The  State  official  had  ((1) 
no  comments  or  (2)  the  following 
comments — with  subsequent 
disposition  by  the  staff]. 

5.0    Environmental  Consideration 

The  amendment  changes  a 
requirement  with  respect  to  a 
surveillance  requirement.  [For  those 
adding  a  Bases  Control  Program:  The 
amendment  also  changes  recordkeeping, 
reporting,  or  administrative  procedures 
or  requirements.)  The  NRC  staff  has 
determined  that  the  amendments 
involve  no  significant  increase  in  the 
amounts  and  no  significant  change  in 
the  types  of  any  effluents  that  may  be 


released  offsite,  and  that.there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure.  The  Commission  has 
previously  issued  a  proposed  finding 
that  the  amendments  involve  no 
significant  hazards  consideration,  and 
there  has  been  no  public  comment  on 
such  finding  (FR).  Accordingly,  the 
amendments  meet  the  eligibility  criteria 
for  categorical  exclusion  set  forth  in  10 
CFR  51.22(c)(9)  [and  c(10)l.  Pursuant  to 
10  CFR  51.22(b)  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  in 
connection  with  the  issuance  of  the 
amendments. 

6.0  Conclusion 

The  Commission  has  concluded, 
based  on  the  considerations  discussed 
above,  that  (1)  there  is  reasonable 
assurance  that  the  health  and  safety  of 
the  public  will  not  be  endangered  by 
operation  in  the  proposed  manner,  (2) 
such  activities  will  be  conducted  in 
compliance  with  the  Commission's 
regulations,  and  (3)  the  issuance  of  the 
amendments  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  jmd  safety  of  the  public. 

Proposed  No  Significant  Hazards 
Consideration  Determination 

Description  of  Amendment  Request:  A 
change  is  proposed  to  technical 
specifications  to  allow  a  longer  period 
of  time  to  perform  a  missed 
surveillance.  The  time  is  extended  from 
the  current  limit  of  up  to  24  hours  or  up 
to  the  limit  of  the  specified  frequency, 
whichever  is  less;  to  up  to  24  hours  or 
up  to  the  limit  of  the  specified 
frequency,  whichever  is  greater. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an 
Accident  Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed 
surveillance.  The  time  between 
surveillances  is  not  an  initiator  of  any 
accident  previously  evaluated. 
Consequently,  the  probability  of  an 
accident  previously  evaluated  is  not 
significantly  increased.  The  equipment 
being  tested  is  still  required  to  be 
operable  and  capable  of  performing  the 
accident  mitigation  functions  assumed 
in  the  accident  analysis.  As  a  result,  the 
consequences  of  any  accident 
previously  evaluated  are  not 


significantly  affected.  Any  reduction  in 
confidence  that  a  standby  system  might 
fail  to  perform  its  safety  function  due  to 
a  missed  surveillance  is  small  and 
would  not,  in  the  absence  of  other 
unrelated  failures,  lead  to  an  increase  in 
consequences  beyond  those  estimated 
by  existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the 
risk  introduced  by  the  missed 
surveillance  will  further  minimize 
possible  concerns.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2— The  Proposed  Change  Does 
Not  Create  the  Possibility  of  a  New  or 
Different  Kind  of  Accident  From  Any 
Previously  Evaluated 

The  proposed  change  does  not 
involve  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment 
will  be  installed)  or  a  change  in  the 
methods  governing  normal  plant 
operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new 
failure  modes  or  effects  and  any 
increased  chance  that  a  standby  system 
might  fail  to  perform  its  safety  function 
due  to  a  missed  surveillance  would  not. 
in  the  absence  of  other  unrelated 
failures,  lead  to  an  accident  beyond 
those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the 
missed  surveillance  will  further 
minimize  possible  concerns.  Thus,  this 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  fitjm 
any  accident  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in 
the  Margin  of  Safety 

The  extended  time  allowed  to  perform 
a  missed  surveillance  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety.  As  supported  by  the  historical 
data,  the  likely  outcome  of  any 
surveillance  is  verification  that  the  LCO 
is  met.  Failure  to  perform  a  surveillance 
within  the  prescribed  frequency  does 
not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the 
additional  time  allowed  to  perform  a 
missed  surveillance  on  the  margin  of 
safety  is  the  extension  of  the  time  until 
inoperable  equipment  is  discovered  to 
be  inoperable  by  the  missed 
surveillance.  However,  given  the  rare 
occurrence  of  inoperable  equipment, 
and  the  rare  occurrence  of  a  missed 
surveillance,  a  missed  surveillance  on 
inoperable  equipment  would  be  very 
unlikely.  This  must  be  balanced  against 
the  real  risk  of  manipulating  the  plant 
equipment  or  condition  to  perform  the 
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missed  surveillance.  In  addition, 
parallel  trains  and  alternate  equipment 
are  typically  available  to  perform  the 
safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed 
safety  function. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  upon  the  reasoning  presented 
above  and  the  previous  discussion  of 
the  amendment  request,  the  requested 
change  does  not  involve  a  significant 
hazards  consideration. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  June  2001. 

For  the  Nuclear  Regulatory  Commission. 
Robert  L.  Dennig, 

Acting  Chief,  Technical  Specification  Branch, 
Division  of  Regulatory  Improvement 
Programs,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  01-14978  Filed  6-13-01;  8:45  am] 
BILUNG  COOE  7590-01-P 


RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  June  20.  2001.  9:00  a.m..  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago.  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 
Portion  open  to  the  public: 

(1)  0MB  Bulletin  No.  01-07, 
Workforce  Planning  & 
Restructuring. 
Portion  closed  to  the  public: 

(A)  Reassignment  of  Ms.  Ruby  Bland. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  June  11.2001. 
Beatrice  Ezerski, 

SecKtar\'  to  the  Board. 

[FR  Doc.  01-15104  Filed  6-12-01;  10:07  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  3698] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Edmund  S.  Muskie/FREEDOM  Support 
Act  Graduate  Fellowship  Program 

Summary 

Subject  to  the  availability  of  funds, 
the  Ofifice  of  Academic  Exchange 


Programs  of  the  Bureau  of  Educational 
and  Cultural  Affairs  announces  an  open 
competition  for  an  assistance  award. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  JRS  regulation  26  CFR 
1.501(c)  may  submit  proposals  to 
administer  the  selection,  placement, 
monitoring,  evaluation,  follow-on.  and 
alumni  activities  for  the  FY  2002 
Edmund  S.  Muskie/FREEDOM  Support 
Act  Graduate  Fellowship  Program. 
Proposals  should  include  provisions  for 
the  recruitment  of  FY  2003  fellows. 

The  Edmund  S.  Muskie/FREEDOM 
Support  Act  Graduate  Fellowship 
Program  (herein  referred  to  as  the 
Muskie/FSA  Program)  selects 
outstanding  citizens  from  the  New 
Independent  States  (NIS)  to  receive 
fellowships  for  Master's  level  study  in 
the  United  States  in  the  fields  of 
business  administration,  economics, 
education,  environmental  management, 
international  affairs,  law.  library  and 
information  science,  joumalisni/mass 
communications,  public  administration, 
public  health,  and  public  policy. 
Fellowships  are  granted  to  qualified 
individuals  who  are  citizens  of 
Armenia,  Azerbaijan,  Belarus,  Georgia. 
Kazakstan,  Kyrgyzstan,  Moldova,  the 
Russian  Federation,  Tajikistan. 
Turkmenistan,  Ukraine,  or  Uzbekistan. 
Muskie/FSA  Program  fellows  will  be 
enrolled  in  graduate  degree,  certificate, 
and  non-degree  programs  lasting  one  to 
two  academic  years,  with  the  majority 
enrolled  in  two-year  degree-granting 
programs.  It  is  estimated  that 
approximately  330  fellows  will  receive 
fellowships  under  the  FY  2002  program. 
Interested  organizations  should  read  the 
entire  Federal  Register  announcement 
for  all  information  prior  to  preparing 
proposals. 

Organizations  with  less  than  four 
years  of  experience  in  conducting 
international  exchange  programs  are  not 
eligible  for  this  competition. 

Program  Information 

Overview:  The  Muskie/FSA  Program 
is  designed  to  foster  democratization 
and  the  transition  to  market  economies 
in  the  NIS  through  intensive  academic 
study  and  professional  training.  The 
academic  component  of  the  program 
begins  in  the  fall  semester  of  the  year 
following  the  award  (in  this  case  2002). 
Fellows  may  participate  in  a  nine, 
twelve,  eighteen,  or  twenty-four  month 
academic  program.  Fellows  also  take 
part  in  an  eight  to  twelve  week 
internship  diuing  the  summer  following 
the  first  academic  year,  with  an  option 
for  a  second  internship  following  the 
second  year  of  study.  Fellows  must 
return  to  their  home  countries  at  the 
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conclusion  of  their  program.  The 
Muskie/FSA  Program  is  not  intended  as 
a  precursor  to  doctoral  studies, 
extended  professional  training,  or 
employment  in  the  United  States.  At  the 
end  of  their  designated  academic  and/or 
internship  programs,  fellows  are 
required  to  immediately  return  to  their 
home  countries. 

EGA  will  consider  awarding  one  or 
more  grants  for  this  program.  Should 
more  than  one  organization  be  selected 
to  administer  the  Muskie/FSA  Program, 
EGA  will  decide  on  the  distribution  of 
fellows  between  grantee  organizations. 

Should  an  applicant  organization 
wish  to  work  with  other  organizations 
in  the  implementation  of  this  program, 
EGA  prefers  that  a  sub-grant  agreement 
be  developed.  However,  EGA  will 
entertain  separately  submitted  proposals 
from  two  or  more  organizations  for  joint 
program  management,  as  long  as  the 
proposals  demonstrate  a  value-added 
relationship  and  clearly  delineate 
responsibilities.  Program 
responsibilities  should  not  be 
duplicated  and  the  arrangement  should 
not  produce  prohibitive  administrative 
expenses. 

The  Muskie/FSA  Program  must 
conform  to  EGA  requirements  and 
giiidelines  outlined  in  the  Solicitation 
Package.  EGA  programs  are  subject  to 
the  availability  of  funds  and  must 
comply  with  J-1  Visa  regulations.  Please 
refer  to  the  Solicitation  Package  for 
further  information. 

Applicant  organizations  must 
demonstrate  the  ability  to  administer  all 
aspects  of  the  Muskie/FSA  Program — 
selection,  university  placements, 
orientation,  monitoring  and  support  of 
FY  2002  fellows  including  all  logistics, 
financial  management,  evaluation, 
follow-on,  and  aliunni  tracking  and 
programming,  as  well  as  advertisement 
for,  and  recruitment  of,  FY  2003 
applicants  in  the  NIS.  Applicant 
organizations  must  demonstrate  the 
ability  to  recruit  and  select  a  diverse 
pool  of  candidates  from  various 
geographic  regions  in  the  NIS. 
Organizations  will  take  the  lead  in  the 
recruitment  and  selection  of  appropriate 
host  institutions  from  throughout  the 
United  States  for  pre-academic,  English 
as  a  Foreign  Language,  and  academic 
programs.  Organizations  will  serve  as 
the  principal  liaison  with  Muskie/FSA 
Program  host  institutions  for  EGA. 
Applicant  organizations  should 
demonstrate  the  ability  to  work  with 
private  sector  organizations  in  the 
United  States  and  the  NIS  to  facilitate 
fellows'  professional  development  and 
post-program  re-entry.  Further  details 
on  specific  program  responsibilities  can 
be  found  in  the  Project  Objectives, 


Goals,  and  Implementation  (POGI) 
Statement,  which  is  part  of  the  formal 
solicitation  package  available  from  EGA. 

Guidelines:  The  award  to  the  grantee 
organization  will  begin  on  or  about 
O^ober  1,  2001  and  will  be 
approximately  two  years  in  duration. 
Recruitment  and  initial  selection 
activities  for  FY  2002  fellows  will  be 
performed  by  the  current  grantee 
organizations.  The  level  of  funding  for 
FY  2002  is  uncertain,  but  is  anticipated 
to  be  approximately  $20,460,000.  Based 
on  this  figure,  applicant  organizations 
should  submit  a  budget  to  fund  no  fewer 
than  330  fellows.  The  final  number  of 
fellowships  per  country  will  be 
announced  following  the  grant  award; 
however,  for  planning  purposes 
organizations  should  ass\ime  the 
following  distribution  of  fellows  by 
country:  Armenia  40,  Azerbaijan  28, 
Belarus  9,  Georgia  24,  Kazakstan  15, 
Kyrgyzstan  11,  Moldova  8,  Russian 
Federation  67,  Tajikistan  3, 
Turkmenistan  7,  Ukraine  101, 
Uzbekistan  17.  Additionally,  applicant 
organizations  should  assume  the 
following  number  of  fellows  by  field  of 
study:  Business  Administration  45, 
Economics  30,  Education  30, 
Environmental  Management  30, 
International  Affairs  35,  Journalism/ 
Mass  Gommunications  20,  Law  30, 
Library  and  Information  Science  10, 
Public  Administration  40,  Public  Health 
30,  and  Public  Policy  30. 

Applicant  organizations  are 
encouraged,  through  cost  sharing  and 
other  methods,  to  provide  for  as  many 
fellowships  as  possible  above  and 
beyond  the  minimum  numbers  supplied 
by  EGA. 

Budget  Guidelines:  EGA  grant 
guidelines  limit  organizations  with  less 
than  four  years  experience  conducting 
international  exchanges  to  $60,000  in 
Bureau  grant  support.  Because  of  the 
scope  and  complexity  of  this  program, 
organizations  with  less  than  four  years 
experience  in  conducting  international 
exchanges  are  not  eligible  to  apply 
under  this  competition. 

EGA  encourages  applicant 
organizations  to  provide  maximum 
levels  of  cost  sharing  and  funding  from 
private  sources  in  support  of  its 
programs.  Applicant  organizations  must 
submit  a  comprehensive  line  item 
budget  to  include  a  summary  budget  as 
well  as  breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  A  comprehensive  narrative 
must  accompany  the  budget,  clearly 
explaining  all  proposed  costs  (staff 
salaries  and  time  on  task  must  be 


supported  by  appropriate 
documentation  and  certified  as  true  and 
accurate  representations  of  actual  costs 
and  percentage  of  task). 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Program  Expenses 

(2)  Domestic  Administration 

(3)  Overseas  Administration 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number:  All 
correspondence  with  EGA  concerning 
this  RFGP  should  reference  the  above 
title  and  number  ECA/A/E/EUR-02-02. 
FOR  FURTHER  INFORMATION,  CONTACT:  The 
Office  of  Academic  Exchange  Programs, 
EGA/A/E/EUR,  Room  246,  U.S. 
Department  of  State,  SA-44,  301  4th 
Street.  SW.,  Washington,  DG  20547, 
telephone:  (202)  619-5429,  fax:  (202) 
260-7985,  e-mail:  nsargent@pd.state.gov 
to  request  a  Solicitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  EGA 
Program  Officer  Nadine  Asef-Sargent  on 
all  inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  EGA  staff 
may  not  discuss  this  competition  with 
applicants  until  the  proposal  review 
process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  EGA's  website  at 
http://exchanges.state.gov/education/ 
RFGPs.  Please  read  all  information, 
before  downloading. 

Deadline  for  Proposals:  All  proposal 
copies  must  be  received  at  the  Bureau 
of  Educational  and  Gultural  Affairs  by  5 
p.m.  Washington,  DG  time,  Thursday, 
August  9,  2001.  Faxed  documents  will 
not  be  accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instmctions  in  the  Solicitation  Package. 
The  original  and  ten  (10)  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  SA-44,  Bureau  of 
Educational  and  Gultural  Affairs,  Ref.: 
ECA/A/E/EUR-02-02,  Program 
Management.  EGA/EX/PM,  Room  534, 
301  4th  Street,  SW.,  Washington,  DG 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
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Narrative"  sections  of  the  proposal  on  a 
3.5'  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASGIl 
text  (DOS)  format  with  a  maximimi  line 
length  of  65  characters.  EGA  will 
transmit  these  files  electronically  to 
Public  Affairs  Sections  at  U.S. 
Embassies  in  the  NIS  for  review,  with 
the  goal  of  reducing  the  time  it  takes  to 
obtain  embassy  comments  for  EGA's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines:  Pursuant  to  EGA's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to.  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy."  EGA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals,  to  the  full  extent  deemed 
feasible. 

Review  Process:  EGA  will 
acknowledge  receipt  of  all  proposals 
and  will  review  them  for  technical 
eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
Sohcitation  Package.  The  Program 
Office,  as  well  as  the  Public  Affairs 
Sections  overseas,  where  appropriate, 
will  review  all  eligible  proposals. 
Eligible  proposals  will  be  subject  to 
compliance  with  Federal  and  EGA 
regulations  and  guidelines  and 
forwarded  to  EGA  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Acting  Assistant  Secretary  for 
Educational  and  Gultural  Affairs.  Final 


technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  an  EGA  Grants 
Officer. 

Review  Criteria:  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank 
ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation: 

1.  Program  Development:  The 
proposal  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
EGA's  mission.  Objectives  should  be 
reasonable,  feasible,  and  flexible.  A 
detailed  and  relevant  work  plan  should 
demonstrate  substantive  understanding 
of  program  goals  and  logistical  capacity. 

2.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals.  The 
proposal  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  EGA  grants.  EGA 
will  consider  the  past  performance  of 
prior  recipients  and  the  demonstrated 
potential  of  new  applicants. 

3.  Multiplier  Effect:  The  program 
should  strengthen  long-term  muttud 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  The  proposal 
should  demonstrate  the  applicant 
organization's  commitment  to 
promoting  the  awareness  and 
understanding  of  diversity  through 
participant  recruitment  efforts,  the 
selection  of  U.S.  host  institutions,  and 
other  measures. 

5.  Follow-on  and  Alumni  Activities: 
The  proposal  should  provide  a  plan  for 
continued  activity  which  ensures  that 
EGA-supported  programs  are  not 
isolated  events,  but  have  meaning  and 
scope  beyond  the  time  the  actual 
exchange  took  place. 

6.  Project  Evaluation:  The  proposal 
should  include  plans  to  evaluate  the 
program's  success,  both  during  and  after 
the  program. 

7.  Cosf-e^ectjveness;  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

8.  Cost-sharing:  The  proposal  should 
maximize  cost  sharing  through  private 
sector  support  as  well  as  institutional 
direct  funding  contributions. 

Authority:  Overall  grant  making 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Gultural 


Exchange  Act  of  1961.  Public  Law  87- 
256,  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries  *   *  *;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  •  *  • 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  coimtries  of  the  world."  The 
funding  authority  for  the  program  above 
is  provided  principally  through 
FREEDOM  Support  Act  legislation. 
Notice:  The  terms  and  conditions 
published  in  this  RFGP  are  binding  and 
may  not  be  modified  by  any  EGA 
representative.  Explanatory  information 
provided  by  EGA  that  con^adicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  EGA  reserves 
the  right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  fimds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
fimds  have  been  appropriated  by 
Gongress,  allocated,  and  committed 
through  internal  EGA  procedures. 

Dated:  |une  S.  2001. 
Helena  Kane  Finn, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  U.S.  Department  of 
Slate. 

(PR  Doc.  01-15052  Filed  6-13-01:  8:45  am) 
■auNO  cooe  4n»-M-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaicing  Advisory 
Committee  IMeeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAG)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 
DATES:  The  meeting  is  scheduled  for 
June  26-27,  2001,  beginning  at  8:30  a.m. 
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on  June  26.  Arrange  for  oral 
presentations  by  June  22. 
ADDRESSES:  Boeing  Commercial 
Airplane  Group,  535  Garden  Avenue, 
N.,  Building  10-16,  Room  11G4,  Renton, 
WA. 

FOR  FURTHER  INFORMATION  CONTACT:  Effie 
M.  Upshaw.  Office  of  Rulemaking 
ARM-209,  FAA,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
Telephone  (202)  267-7626,  FAX  (202) 
267-5075,  or  e-mail  at 
effie.upshaw@faa.gov. 

SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  June  27- 
28,  in  Renton,  WA. 
The  agenda  will  include: 

June  26 

Opening  Remarks 

FAA  Report 

Joint  Aviation  Authorities  Report 

Transport  Canada  Report 

Harmonization  Management  Team 

Report 

Executive  Conunittee  Report 

Hiunan  Factors  Harmonization 

Working  Group  (HWG)  Report 

Seat  Test  HWG  Report 

Design  for  Security  HWG  Report 

Ice  Protection  HWG  Report 

Engine  HWG  Report 

Continued  Airworthiness  Assessment 

Methodology  Working  Group  Report 

Flight  Test  HWG  Report 

Electromagnetic  Effects  HWG  Report 

Powerplant  Installation  HWG  Report 

Mechanical  Systems  HWG  Report 

Cargo  Standard  HWG  Report 

une  27 

General  Structiues  HWG  Report 

Airworthiness  Assurance  HWG 

Report 

Extended  Range  with  Two-Engine 

Aircraft  Tasking  Update 

Loads  &  Dynamics  HWG  Report 

Flight  Guidance  System  HWG  Report 

System  Design  and  Analysis  HWG 

Report 

Avionics  Systems  HWG  Report 

Electrical  Systems  HWG  Report 

The  ARAC  is  expected  to  approve  the 

following  submittals  for  forwarding  to 

the  FAA: 

•  Recommendations  addressing 
installation  of  a  primary  ice  detection 
systems,  or  visual  cues  for  recognizing 
ice  accretion  on  specified  airplane 
surfaces  (Ice  Protection  HWG); 

•  Recommendation  revising  the  Class  B 
cargo  compartments  and  establishing 
standards  for  a  new  Class  F  cargo 
compartment;  and 

•  Technical  reports  drafted  under  the 
fast  track  process  by  the  Human 


Factors,  Loads  and  Dynamics, 

Mechanical  Systems,  and  Avionics 

Systems  HWG's. 

Additionally,  there  will  be  a 
discussion/review  of  FAA-prepared 
documents  that  evolved  fi-om  technical 
reports  prepared  by  the  System  Design 
and  Analysis  HWG  under  the  fast  track 
process. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
Visitor  badges  are  required  to  enter 
Boeing  Building  10-16.  Please  confirm 
your  attendance  with  Norm  Turner, 
(425)  234-3312,  or  by  e-mail— 
n  onnan  .g.  tumer@Boeing.  com . — and 
provide  the  following  iiifonnation:  full 
legal  name,  country  of  citizenship,  and 
company  that  you  represent,  if 
applicable.  Please  arrive  15  minutes . 
early  to  avoid  any  problems  with 
parking  or  badges. 

The  public  must  make  arrangements 
by  June  22  to  present  oral  statements  at 
the  meeting.  Written  statements  may  be 
presented  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  issues  or  by 
providing  copies  at  the  meeting.  Copies 
of  the  docimients  to  be  approved  may  be 
made  available  by  contacting  the  person 
listed  imder  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

If  you  are  in  need  of  assistance  or 
require  a  reasonable  accommodation  for 
the  meeting  or  meeting  documents, 
please  contact  the  [>erson  listed  imder 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT.  Sign  and  oral  interpretation,  as 
well  as  a  listening  device,  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 

Issued  in  Washington.  DC,  on  June.B,  2001. 
Brenda  Courtney, 

Acting  Director.  Office  of  Rulemaking. 
[FR  Doc.  01-15163  Filed  6-12-01;  2:26  pm) 
BILLINO  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  Number  ANM-01-02] 

FAA  Policy  on  Type  Certification 
Assessment  of  Thrust  Management 
Systems 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  policy  statement; 
request  for  comments. 

SUMMARY:  This  notice  aimounces  an 
FAA  policy  applicable  to  the  type 
certification  of  transport  category 
airplanes.  This  notice  advises  the 


public,  in  particidar  manufactiuers  of 
transport  category  airplanes  and  their 
suppliers,  that  the  FAA  intends  to  adopt 
a  new  policy  concerning  the  type 
certification  assessment  of  thrust 
management  systems.  This  notice  is 
necessary  to  advise  the  public  of  this 
FAA  policy  and  give  all  interested 
persons  an  opportunity  to  present  their 
views  on  it. 

DATE:  Send  your  comments  by  July  16, 
2001. 

ADDRESSES:  Send  all  comments  on  this 
policy  statement  to  the  individual 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McRae,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff. 
Propulsion/Mechanical  Systems  Branch, 
ANM-112,  1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-2133;  fax  (425)  227-1320;  e- 
mail:  mike.mcrae@faa.gov. 
SUPPl£MENTARY  INFORMATKM: 

Comments  Invited 

You  may  comment  on  this  policy 
statement  by  sending  any  written  data, 
views,  or  arguments  as  you  may  desire. 
You  must  identify  the  Policy  Statement 
Number  ANM-01-02  on  your 
comments,  and  send  your  comments,  in 
duplicate,  to  the  address  indicated 
above.  The  Transport  Airplane 
Directorate  (Transport  Standards  Staff) 
will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments. 

Background 

The  FAA  traditionally  has  certified 
automated  thrust  management  featvues, 
such  as  autothrottles  and  "target  rating" 
displays,  on  the  basis  that  they  are  only 
conveniences  to  reduce  crew  workload 
and  do  not  relieve  the  crew  of  any 
responsibility  for  assuring  proper  thrust 
management.  Consequently,  even  when 
the  crew  is  no  longer  directly  involved 
in  performing  a  given  thrust 
management  function,  they  must  be 
"aware"  when  this  function  is  not  being 
performed  safely.  Further,  when  they  do 
become  "aware"  of  any  thrust 
management  malfunction,  they  must  be 
capable  of  taking  appropriate  corrective 
action  to  safely  address  that 
malfunction. 

For  most  thrust  management  systems 
(TMS)  that  the  FAA  has  certified  to 
date,  this  crew  "awareness"  has  been 
accepted  as  coming  from: 

a.  Inherent  aircraft  operational  cues 
(for  example,  failure  of  the  throttles  to 
properly  respond  to  an  autothrottle 
command  is  usually  assumed  to  be 
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detectable  by  improper  movement  of  the 
throttle  levers,  engine  indications,  or 
other  inherent  aircraft  responses);  or 

b.  Adherence  to  training  and 
procedures  (for  example,  crews  are 
trained  to  cross-check  the  TMS  "target 
rating"  against  the  Quick  Reference 
Handbook  rating  or  the  rating  on  a 
dispatch  sheet);  or 

c.  Dedicated  failure  detection  and 
annunciation  (for  example,  if  the 
autothrottle  detects  that  it  cannot 
perform  its  function,  under  some 
circumstances  it  will  automatically 
disconnect  itself  and  announce  that  fact 
through  a  crew  alerting  feature). 

Service  History  Involving  TMS  Issues 

There  have  been  at  least  two  recent 
accidents  related  to  TMS  effects: 

1.  March  31.  1995.  Tarom  Airbus  Model 
A3 10-300.  Bucharest,  Hungary 

The  airplane  crashed  shortly  after 
takeoff.  The  Romanian  investigating 
team  indicated  that  the  probable  cause 
of  the  accident  was  the  combination  of 
an  autothrottle  failure  that  generated 
asymmetric  thrust  and  the  pilot's 
apparent  failure  to  react  quickly  enough 
to  the  developing  emergency. 

2.  November  24,  1992.  China  Southern 
Boeing  Model  737-300,  Guilin,  China 

1 1    The  airplane  crashed  shortly  before 
landing  at  Guilin.  The  Civil  Aviation 
Administration  of  China  team 
investigating  the  probable  cause  of  the 
accident  concluded  that  the  right  auto 
throttle  did  not  react  during  descent  and 
level  off.  As  a  result,  the  thrust 
asymmetry  induced  the  airplane  to  roll 
to  the  right.  The  flightcrew  failed  to 
recognize  the  abnormality  and  make 
correction  in  time,  "followed  by 
wrongful  control  input  emd  crashed." 

Data  from  these  accident 
investigations  have  provided  evidence 
that  it  is  incorrect  to  assume  that  the 
flight  crew  will  always  detect  and 
address  potentially  adverse  TMS  effects 
strictly  from  inherent  operational  cues. 

Similarly,  other  service  experience 
suggests  that  it  is  not  reasonable  to 
expect  the  flight  crew  to  adhere  strictly 
to  operational  checks  that  are  not 
specified  in  the  flight  manual,  and  that 
usually  indicate  the  system  is  working 
correctly.  It  is  not  sufficient  to  find  that 
the  flight  crew  "should  normally  be 
able"  to  detect  and  safely  accommodate 
these  failures.  Instead,  it  should  be 
found  that  the  flight  crew  is  anticipated 
"always"  to  safely  accommodate  these 
failures.  This  distinction  is  intended  to 
differentiate  between  those  "human 
errors"  that  are  simply  part  of 
anticipated  human  behaviors  and 


limitations,  and  those  that  are 
"extraordinary"  or  "negligent." 

The  FAA  maintains  that  transport 
category  airplane  type  designs  should 
safely  accommodate  anticipated  human 
errors.  Therefore,  the  FAA  has 
concluded  that  dedicated  failure 
detection  and  annunciation  is  necessary 
to  provide  adequate  "crew  awareness" 
of  TMS  malfunctions. 

Intent  of  Thi»  General  Statement  of' 
Policy 

The  FAA  intends  the  policy  discussed 
in  this  notice  to  ensure  that  the  actual 
criticality  of  automated  thrust 
management  features  is  identified  and 
adequately  addressed  during  type 
certification  compliance  with  the  fail- 
safe requirements  of  Title  14,  Code  of 
Federal  Regulations  (CFR),  part  25, 
including: 

§  25.901(c)  ("Powerplant: 
Installation"), 

§  25.903(b)  ("Engines"),  and 

§  25.1309(b)  ("Equipment,  systems, 
and  installations"). 

This  policy  is  included  in  a'draft 
Advisory  Circular  (AC)  25.901-lX, 
"Safety  Assessment  of  Powerplant 
Installations."  which  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  developed  and  submitted  to  the 
FAA  as  a  recommendation  for  issuance. 
(Refer  to  56  FR  2190,  January  22,  1991, 
for  more  information  about  ARAC.  Refer 
to  57  FR  58845,  December  11,  1992,  for 
more  information  about  the  ARAC- 
sponsored  working  group  assigned  to 
develop  the  recommendation.) 

Draft  AC  25.901-lX  currently  is  part 
of  a  planned  "Safety  Assessment" 
rulemaking  package  that  will  include 
several  proposed  rules  and  advisory 
circulars.  The  FAA  plans  to  issue  those 
proposed  documents  for  public 
comment  at  a  future  date. 

However,  the  FAA  has  chosen  to 
publish  this  particular  segment  as  a 
general  statement  of  policy  in  advance 
of  the  complete  AC  25.901-lX. 

To  reduce  the  exposure  to  accidents 
like  those  described  above,  the  FAA 
expects  to  use  this  policy  to  identify  euid 
correct  any  similar  unsafe  conditions  in 
the  current  transport  fleet  and  for  all 
future  type  certification  activities. 


Effect  of  General  Statement  of  Policy 

The  general  policy  stated  in  this 
document  is  not  intended  to  establish  a 
binding  norm;  itdoes  not  constitute  a 
new  regulation  and  the  FAA  would  not 
apply  or  rely  upon  it  as  a  regulation. 
The  FAA  Aircraft  Certification  Offices 
(ACO)  that  certify  transport  category 
airplanes  and/or  the  thrust  management 
systems  installed  on  them  should 
generally  attempt  to  follow  this  policy. 


when  appropriate.  However,  in 
determining  compliance  with 
certification  standards,  each  ACO  has 
the  discretion  not  to  apply  these 
guidelines  where  it  determines  that  they 
are  inappropriate.  Applicants  should 
expect  that  the  certificating  officials  will 
consider  this  information  when  making 
findings  of  compliance  relevant  to  new 
certificate  actions. 

In  addition,  as  with  all  advisory 
material,  this  statement  of  policy 
identifies  one  means,  but  not  the  only 
means,  of  compliance. 

Because  this  general  statement  of 
policy  only  announces  what  the  FAA 
seeks  to  establish  as  policy,  the  FAA 
considers  it  an  issue  for  which  public 
comment  is  appropriate.  Therefore,  the 
FAA  requests  comment  on  the  following 
proposed  general  statement  of  policy 
relevant  to  type  certification  assessment 
of  thrust  management  systems. 

The  Policy  Statement 

Thrust  Management  Systems.  A 
System  Safety  Assessment  is  essential 
for  any  airplane  system  that  aids  the 
crew  in  managing  engine  thrust  (for 
example,  computing  target  engine 
ratings,  commanding  engine  thrust 
levels,  etc.).  As  a  minimum,  the 
applicant  must  assess  the  system 
criticality  and  failure  hazard  "" 

classification. 

The  system  criticality  will  depend  on: 

•  The  range  of  thrust  management 
errors  it  could  cause; 

•  The  likelihood  that  the  flight  crew 
will  detect  these  errors  and  take 
appropriate  corrective  action;  and 

•  The  severity  of  the  effects  of  these 
errors  with  and  without  intervention  by 
the  flight  crew. 

The  hazard  classification  will  depend 
on  the  most  severe  effects  anticipated 
from  any  system.  The  need  for  more  in- 
depth  analysis  will  depend  upon  such 
things  as  the  system's  complexity, 
novelty,  initial  failure  hazard 
classification,  and  relationship  to  other 
aircraft  systems. 

Automated  thrust  management 
features,  such  as  autothrottles  and  target 
rating  displays,  traditionally  have  been 
certified  on  the  basis  that  they  are  onfy 
conveniences  to  reduce  crew  workload 
and  do  not  relieve  the  flight  crew  of  any 
responsibility  for  assuring  proper  thrust 
management.  In  some  cases, 
malfunctions  of  these  systems  can  be 
considered  minor,  at  most.  However,  for 
this  to  be  valid,  even  when  the  flight 
crew  is  no  longer  directly  involved  in 
performing  a  given  thrust  management 
function,  the  flight  crew  must  be 
provided  with  information  concerning 
unsafe  system  operating  conditions  to 
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enable  them  to  take  appropriate 
corrective  action. 

Consequently,  failures  within  any 
automated  thrust  management  feature 
that  could  create  a  catastrophe  if  not 
detected  and  properly  accommodated 
by  flight  crew  action  should  be 
considered  either: 

1.  A  catastrophic  failure  condition 
when  demonstrating  compliance  with 
§  25.1309(b)  and/or  §  25.901(c);  or 

2.  An  unsafe  system  operating 
condition  when  demonstrating 
compliance  with  the  warning 
requirements  of  §  25.1309(c). 

Issued  in  Renton,  Washington,  on  June  1, 
2001. 

Dorenda  D.  Baker, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  01-14489  Filed  6-13-01;  8:45  am) 
BILUNG  COOe  4910-1>-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cambria  County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
EnviroUmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed 
transportation  improvement  project  on 
S.R.  0056  (Route  56)  in  Johnstown. 
Cambria  County.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough,  P.E.,  Director  of 
Operations,  Federal  Highway 
Administration,  Pennsylvania  Division 
OfBce,  228  Walnut  Street,  Harrisburg, 
PA  17101-1720,  (717)  221-3411  or 
Vincent  S.  Greenland,  P.E.,  Project 
Manager,  Pennsylvania  Department  of 
Transportation,  District  9-0. 1620  North 
Juniata  Street,  Hollidaysburg, 
Pennsylvania  16648,  (814)  696-7179. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PENNDOT),  will 
prepare  an  EIS  to  identify  and  evaluate 
transportation  improvements  to  Route 
56  through  the  West  End  of  Johnstown, 
Pennsylvania.  Included  in  the  overall 
project  will  be  the  development  of  a 
reasonable  range  of  alternatives  that 
meet  the  project  need  and  supporting 
environmental  dociunentation  and 
analysis  to  recommend  a  preferred 
alternative  for  implementation.  An 
extensive  public  outreach/involvement 


program  has  been  developed 
specifically  for  this  project. 

Based  on  preliminary  traffic  studies 
performed  as  part  of  the  Route  56  West 
End  Traffic  Study  in  1998, 
improvements  to  the  highway  system 
through  Johnstown's  West  End  are 
necessary  to  improve  traffic  conditions. 
Identified  project  needs  included  safety, 
geometric  deficiencies,  deficient 
operational  characteristics  including 
poor  access  and  traffic  flow  with  heavy 
truck  volumes,  and  transportation 
factors  limiting  economic  vitality. 

Possible  alternatives  to  the  project 
include:  No  build;  transportation  system 
management  (TSM);  relocation 
alternative  to  the  east  through 
Minersville  and  around  Coopersdale 
connecting  to  S.R.  0403;  relocation 
alternative  to  the  east  through 
Minersville  and  around  Coopersdale 
crossing  over  403  and  the  Conemaugh 
River  prior  to  connecting  back  to  Route 
56  north  of  Oakhurst;  partial  relocation 
alternative  that  crosses  the  Consmaugh 
River  north  of  Fairfield  Avenue,  follows 
S.R.  403  through  Coopersdale  and  then 
crosses  back  over  the  Conemaugh  River 
prior  to  connecting  back  to  Route  56 
north  of  Oakhiust;  partial  relocation 
alternative  that  runs  along  the  Norfolk 
Southern  railroad  tracks  and  the 
Conemaugh  River  east  of  Morrelville 
and  Oakhurst  connecting  back  to  Route 
56  north  of  Oakhurst;  relocation 
alternative  to  the  east  through 
Minersville  that  crosses  the  Conemaugh 
River  southwest  of  Coopersdale  and 
runs  along  the  Norfolk  Southern 
railroad  tracks  and  the  Conemaugh 
River  east  of  Morrelville  and  Oakhurst 
connecting  back  to  Route  56  north  of 
Oakhiu-st;  a  relocation  alternative  that 
entails  a  combination  of  the  alternatives 
described  above;  and  two  additional 
relocation  alternatives  yet  to  be  defined. 
These  alternatives  will  be  the  basis  for 
a  recommendation  of  an  alternative  to 
be  carried  forward  for  detailed 
enviroiunental  and  engineering  studies 
in  the  EIS.  Incorporated  into  and 
studied  with  the  various  alternatives 
will  be  design  variations  of  grade  and 
aligiunent. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  project.  Public  involvement  and 
agency  coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 
To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  PENNDOT  at  the  address 
posted  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Ck>nstruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

James  A.  Cheatham. 

FHWA  Division  Administrator,  Harrisburg, 

PA. 

(FR  Doc.  01-15022  Filed  6-13-01;  8:45  am] 

BHJJNG  COOE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

Notice  of  Granted  Buy  America  Waiver 

agency:  Federal  Transit  Administration 

(FTA).  DOT. 

ACTION:  Notice  of  dear  colleague  letter. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  issued  a  "Dear 
Colleague"  letter  on  March  30.  2001, 
addressing  inquiries  regarding  its  Buy 
America  regulations  that  focused  on  the 
calculation  of  the  cost  of  the 
components  and  subcomponents  of 
rolling  stock.  In  order  to  ensure  wide 
dissemination  of  this  letter,  it  is 
published  below,  together  with  further 
explanation  in  this  preamble. 
FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  Meghan  G.  Ludtke,  FTA. 
Office  of  Chief  Counsel,  Room  9316. 
(202)  366-4011  (telephone)  or  (202) 
366-3809  (fax). 

SUPPLEMENTARY  INFORMATION:  FTA  has 
received  inquiries  about  the  transit 
industry's  calculation  of  the  cost  of 
components  and  subcomponents  of 
rolling  stock  under  the  Buy  America 
provisions.  See  49  U.S.C.  5323(j)  and  49 
CFR  661.11.  More  specifically,  based  on 
information  in  a  1995  FTA  Buy  America 
handbook,  there  was  concern  that 
grantees  were  identifying  the  entire 
propulsion  system  as  one  component  for 
purposes  of  calculating  the  domestic 
content  of  rolling  stock.  As  a  result,  on 
March  30,  2001.  FTA  issued  a  "Dear 
Colleague"  letter  explaining  the 
applicability  of  the  Buy  America 
requirements  to  the  procurement  of 
rolling  stock. 

A  propulsion  system  normally 
consists  of  a  traction  motor,  propulsion 
gearbox,  acceleration  and  breaking 
resistors,  and  propulsion  controls. 
According  to  the  appendices  of  the  Buy 
America  regulations  applicable  to 
rolling  stock,  each  of  these  items  should 


be  considered  a  component.  See  49  CFR 
661.11,  Appendix  B  and  C. 

Section  5323(j)(2)(C)  of  Title  49, 
U.S.C,  sets  forth  the  genera] 
requirements  for  the  procurement  of 
rolling  stock:  The  cost  of  the 
components  and  subcomponents 
produced  in  the  United  States  must  be 
at  least  60  percent  of  the  aggregate  cost 
of  all  components  and  the  rolling  stock 
must  undergo  final  assembly  in  3ie  U.S. 
For  a  component  to  be  considered 
domestic,  60  percent  of  its 
subcomponents  must  be  of  domestic 
origin  and  the  component  itself  must  be 
manufactiued  in  the  U.S.  49  CFR 
661.11(g).  A  subcomponent  is  of 
domestic  origin  if  it  is  manufactiued  in 
the  U.S.  49  CFR  661.11(h).  Because  the 
standards  for  designation  as  "domestic" 
are  different  for  components  and 
subcomponents,  and  the  requirements 
for  components  more  stringent,  the 
distinction  between  the  two  is 
important.  It  is  for  this  reason  that  FTA 
included  a  list  of  items  considered 
typical  components  in  the  appendices  of 
the  rolling  stock  regulations.  See 
Appendix  B  and  C,  49  CFR  661.11.  As 
noted  above,  this  list  includes  items  that 
are  generally  included  in  a  propulsion 
system.  To  the  extent  that  the  1995  FTA 
handbook  identified  the  items  listed  in 
these  appendices  as  something  other 
than  components,  it  was  wrong  for 
purposes  of  calculating  domestic 
content  under  49  CFR  661.11. 

To  more  fully  explain  the  Buy 
America  calculation,  we  provide  the 
following  simplified  example:  Assiune 
that  the  aggregate  cost  of  all  components 
on  a  bus  is  $100.  In  order  to  comply 
with  Buy  America,  more  than  $60  worth 
of  the  components  must  be  of  domestic 
origin.  To  determine  which  components 
count  as  domestic,  the  origin  of  ihe 
subcomponents  must  be  reviewed.  If  a 
component  has  a  cost  of  $10  and  more 
than  $6  worth  of  its  subcomponents  are 
manufactured  in  the  U.S..  then  the 
entire  $10  cost  of  the  component  is 
considered  domestic  and  counts  toward 
the  required  aggregate  domestic  content 
of  more  than  $60. 

The  Buy  America  analysis  begins  with 
identification  of  the  end  product  being 
procured.  From  that  determination 
flows  the  discussion  of  which  items  are 
components  and  which  are 
subcomponents  and  whether  the 
procurement  is  governed  by  the  general 
requirements  found  at  49  CFR  661.5  or 
the  rolling  stock  requirements  found  at 
49  CFR  661.11.  An  end  product  is  "any 
item  *   *  *  that  is  to  be  acquired  by  a 
grantee,  as  specified  in  the  overall 
project  contract."  49  CFR  661.11(s).  If  a 
grantee  is  procuring  a  new  rail  car,  the 
car  is  the  end  product  and  the  traction 
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motor  would  be  a  component  of  the  end 
product.  If  that  same  grantee  procures  a 
replacement  traction  motor  for  an 
existing  rail  car.  then  the  traction  motor 
would  be  the  end  product  for  purposes 
of  Buy  America  analysis. 

The  regulation  does  not  require  which 
components  be  of  U.S.  origin,  only  that 
more  than  60  percent  of  their  aggregate 
cost  derive  from  domestically  produced 
components.  The  manufacturer 
determines  which  costs  will  be  used  to 
reach  that  required  threshold.  The  "Dear 
Colleague"  letter  is  consistent  with  this 
premise. 

The  above-referenced  "Dear 
Colleague"  letter  reads  as  follows: ' 

March  30,  2001. 

Dear  Colleague: 

Under  the  relevant  Buy  America 
requirements,  when  procuring  rolling  stoclt 
under  49  U.S.C.  Chapter  53,  the  cost  of  the 
components  and  subcomponents  produced  in 
the  United  States  must  be  at  least  60  percent 
of  the  cost  of  all  components  of  the  rolling 
stock.  In  addition,  final  assembly  of  the 
rolling  stock  must  occur  in  the  United  States. 
49  U.S.C.  5323(j)(2)(C).  Under  the 
regulations,  a  component  is  considered  of 
domestic  origin  if  the  total  cost  of  its 
subcomponents  meets  the  60  percent 
domestic  content  requirement  mandated  by 
law,  and  the  component  is  manufactured  in 
the  United  States.  49  CFR  661.11(g). 

To  assist  grantees  with  the  distinction 
between  the  terms  "component"  and 
"subcomponent"  in  the  context  of  rolling 
stock  procurements,  the  Federal  Transit 
Administration  included  as  appendices  to  its 
Buy  America  regulations,  the  lists  of  major 
components  identified  by  Congress  in  its 
committee  report  accompanying  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (STURAA).  Pub.  L. 
97-424.  H.R.  CONF.  REP.  100-27.  For 
example,  included  in  the  list  of  major 
components  of  rail  roiling  stock  are  traction 
motors,  propulsion  gearboxes,  acceleration 
and  braking  resistors,  and  propulsion 
controls.  Consequently,  the  domestic  content 
value  of  the  subcomponents  for  these 
components,  or  any  other  elements  that  may 
be  considered  components  of  rolling  stock, 
must  be  more  than  60  percent,  and  the 
component  must  be  manufactured  in  the 
United  States  in  order  to  satisfy  the  Buy 
America  requirements. 

In  summary,  all  items  included  in  the  list 
of  major  components  at  49  CFR  661 . 1 1 .  App. 
B  and  C,  should  be  considered  components, 
not  subcomponents,  for  the  purposes  of 
calculating  domestic  content  for  rolling  stock 
procurements. 

If  you  have  any  questions,  please  contact 
our  Office  of  Chief  Counsel  at  (202)  366- 
4011. 

Sincerely, 
Hiram  ).  Walker, 
Acting  Deputy  Administrator. 


Issued  on:  lune  11,  2001. 

Hiram ).  Walker. 

Acting  Deputy  Administrator,  Federal  Transit 
Administration. 

|FR  Doc.  01-15023  Filed  6-13-01:  8:45  am] 

aiLUNG  COOE  4»10-«7-U 


DEPARTMENT  OF  THE  TREASURY 

Executive  Office  for  Asset  Forleiturs; 
Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments.  - 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reiduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Executive 
Office  for  Asset  Forfeiture  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  "Request  for 
Transfer  of  Property  Seized/Forfeited  by 
a  Treasury  Agency",  TD  F  92-22.46. 
DATES:  Written  conunents  should  be 
received  on  or  before  August  14.  2001 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  the  Executive  Office  for  Asset 
Forfeiture.  Attn:  Jackie  A.  Jackson.  Suite 
700,  740-1 5th  Street,  NW,  Washington. 
DC  20220.  Telephone:  (202)  622-2755. 
E-Mail  Address:  Jackie. Jackson  0 
TEOAF.  Treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Executive 
Office  for  Asset  Forfeiture,  Attn:  Jackie 
A.  Jackson,  Suite  700,  740-1 5th  Street, 
NW,  Washington,  DC  20220.  Telephone: 
(202)  622-2755.  E-Mail  Address: 
Jackie. Jackson  @  TEOAF.Treas.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Transfer  of  Property 
Seized/Forfeited  by  a  Treasury  Agency. 
TD  F  92-22.46. 

OMB  Number:  1505-0152. 

Form  Number:  TD  F  92-22.46. 

Abstract:  The  form  was  developed  to 
capture  the  minimum  amount  of  data 
necessary  to  process  the  application  for 
equitable  sharing  benefits.  Only  one 
form  is  required  per  seiziu«.  If  a  law 
enforcement  agency  does  not  make  this 
one  time  application  for  benefits  under 
the  equitable  sharing  process,  the 
agency  will  not  benefit  from  the 
forfeiture  process. 
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Current  Actions:  This  is  a  notice  for 
the  continued  use  of  the  established 
form.  There  are  no  changes  to  the  form 
or  instructions. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Federal,  State  and 
local  law  enforcement  agencies 
participating  in  the  Treasury  asset 
sharing  program. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Time  Per  Respondent:  30 
Minutes. 

Estimated  Total  Annual  Burden 
Hours:  2.500. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

William  H.  Gonzalez, 

Acting  Director,  Executive  Office  for  Asset 

Forfeiture. 

(FR  Doc.  01-14544  Filed  6-13-01;  8:45  am) 

MLUNQCOOE  aiO-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "Red  Bull  GlflBH" 

ACTION:  Notice  of  Application  for 
Recordation  of  Trade  Name. 

summary:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "RED  BULL 
GMBH".  The  trade  name  is  owned  by 
Red  GmbH,  an  Austrian  corporation 
incorporated  in  the  State  of  Salzburg, 
Brunn  115,  A-5330  Fuschl  am  See, 
Oesterreich,  Austria. 


The  application  states  that  the  trade 
name  is  used  on  a  product  called  Red 
Bull  Energy  Drink  and  Point  of  Sale  and 
other  promotional  materials  for  Red  Bull 
Energy  Drink. 

The  merchandise  is  manufactured  in 
the  United  States.  Before  final  action  is 
taken  on  the  application,  consideration 
will  be  given  to  any  relevant  data, 
views,  or  arguments  submitted  in 
writing  by  any  person  in  opposition  to 
the  recordation  of  this  trade  name. 
Notice  of  the  action  taken  on  the 
application  for  recordation  of  this  trade 
name  will  be  published  in  the  Federal 
Register. 

DATES:  Comments  must  be  received  on 
or  before  August  13.  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Office  of  Regulations  and 
Rulings,  Intellectual  Property  Rights 
Branch,  1300  Pennsylvania  Avenue, 
NW.,  Ronald  Reagan  Building,  Room 
3.4A,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Savoy,  Intellectual  Property 
Rights  Branch,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20229 
(202) 927-2330. 

Dated:  Junes.  2001. 
Joanne  Roman  Stump, 

Chief,  Intellectual  Property  Rights  Branch. 
(PR  Doc.  01-14988  Filed  6-13-01;  8:45  am) 

mjJNG  CODE  *a20-0t^ 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "Red  Bull  North  America,  Inc." 

ACTION:  Notice  of  application  for 
recordation  of  trade  name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5. 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  'RED  BULL 
GMBH".  The  trade  name  is  owned  by 
Red  GmbH,  an  Austrian  corporation 
incorporated  in  the  State  of  Salzburg, 
Brunn  115,  A-5330  Fuschl  am  See, 
Oesterreich,  Austria. 

The  application  states  that  the  trade 
name  is  used  on  a  product  called  Red 
BuU  Energy  Drink  and  Point  of  Sale  and 
other  promotional  materials  for  Red  Bull 
Energy  Drink. 

The  merchandise  is  manufactured  in 
the  United  States.  Before  final  action  is 
taken  on  the  application,  consideration 
will  be  given  to  any  relevant  data, 
views,  or  arguments  submitted  in 


writing  by  any  person  in  opposition  to 
the  recordation  of  this  trade  name. 
Notice  of  the  action  taken  on  the 
application  for  recordation  of  this  trade 
name  will  be  published  in  the  Federal 
Register. 

DATES:  Comments  must  be  received  on 
or  before  August  13,  2001. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Office  of  Regulations  and 
Rulings,  Intellectual  Property  Rights 
Branch,  1300  Pennsylvania  Avenue, 
NW.,  Ronald  Reagan  Building,  Room 
3.4A,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Savoy,  Intellectual  Property 
Rights  Branch,  1300  Pennsylvania 
Avenue,  NW..  Washington,  DC  20229 
(202) 927-2330. 

Dated:  lune  8.  2001. 
Joanne  Roman  Stump, 

Chief,  Intellectual  Property  Rights  Branch. 
[FR  Doc.  01-14987  Filed  6-13-01;  8:45  am) 

BMJJNO  CODE  4S2(M»-I> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0111] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  make  determinations  for 
release  of  liability  and  substitution  of 
entitlement  of  veterans-sellers  to  the 
government  on  guaranteed,  insured  and 
direct  loans. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  August  13,  2001. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
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Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0111"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pubhc  Uw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

.With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Statement  of  Purchaser  or 
Owner  Assuming  Seller's  Loan,  VA 
Form  26-6382. 
OMB  Control  Number:  2900-0111. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-6382  is 
completed  by  purchasers  who  are 
assuming  veterans'  guaranteed,  insured, 
and  direct  home  loans.  The  data 
furnished  on  the  form  is  essential  to 
determinations  for  release  of  liability 
and  substitution  of  entitlement  in 
accordance  with  Title  38,  U.S.C, 
Sections  3713(a)  (release  of  liability) 
and  3702(b)(2)  (substitution  of 
entitlement). 

Affected  Public:  Individuals  or 
households.  - 

Estimated  Annual  Burden:  2,250 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
9.000. 

Dated:  May  30,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  01-14950  Filed  6-13-01;  8:45  am) 

BILUNG  CODE  832(M)1-I> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  the  Advisory  Committee  on  Women 
Veterans  will  conduct  a  site  visit  to  the 
VA  Boston  Healthcare  System.  The  site 
visit  will  be  held  June  25-29,  2001,  from 
8  a.m.  until  4  p.m.,  at  the  Veterans 
Integrated  Systems  Network  (VISN  1), 
150  S.  Huntington  Avenue,  Boston,  MA 
02130. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
regarding  the  needs  of  women  veterans 
with  respect  to  health  care, 
rehabilitation,  compensation,  outreach, 
and  other  programs  and  activities 
administered  by  the  Department  of 
Veterans  Affairs  designed  to  meet  such 
needs.  The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

All  sessions  will  be  open  to  the 
public.  Those  who  plan  to  attend  should 
contact  Ms.  Maryanne  Carson, 
Department  of  Veterans  Affairs,  Center 
for  Women  Veterans,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420,  at 
(202)  273-6193  before  the  meeting.  The 
tentative  agenda  is  as  follows: 

Monday  6/25 

VISN  1  Network  Briefing 
Contact  Person:  Susan  McKenzie,  COO, 

VISN  1,  200  Springs  Road,  Building  61. 

Bedford,  MA  01730  (781-687-3411) 
8  a.m. — Meet  Committee  at  hotel  and  travel 

to  Bedford 
9:30  a.m. — Arrive  Bedford,  Building  61 
9:45  a.m. — Overview  of  network  initiatives 
^or  women,  facilities  in  the  network, 

strategic  plan 
10:45  a.m.— Break 

11  a.m. — Women  Veterans  Coordinators 

Council  briefing 

12  noon — Lunch 

1  p.m. — Women  Veterans  Coordinators 

Council  briefing  continued 

2  p.m. — Questions  &  Answer  Period 
2:30  p.m. — Break  (refi^shments) 

2:45  p.m. — Health  Services  Research  and 
Development  Overview  of  research  and 
current  study;  Katherine  Skinner.  Ph.D.,  ~ 
200  Springs  Road,  Bedford,  MA  01730 
(781-687-2866) 

4  p.m. — Return  to  Boston 

Tuesday  6/26 
Jamaica  Plain  Campus 
Contact  Person:  Pat  Robinson,  LICSW,  VA 

Boston  Healthcare  System,  150  S. 

Huntington  Avenue.  Boston,  MA  02130 

(617-232-9500x4120) 
7:45  a.m. — Pick  up  at  hotel 
8:15  a.m. — Meeting  with  Director  and  staff. 

Overview  of  VA  Boston  Healthcare 

System 
8:45  a.m.— Meet  with  Women's  Health 


Council:  Presentation  on  services  for 
women  and  mission  of  Council  , 

9:45  a.m. — Break 

10  a.m.— Vet  Center:  (Tom  Hannon  &  Jen 

Erbe  Leggett)  Update  on  sexual  trauma 
counseling 
10:30  a.m.— Tour  Women  Veterans  Heahh 
Center 

11  a.m.— Women's  Health  Sciences  Division: 

(Lynda  &  Dan  King)  Overview  of  current 
research 

12  noon — Lunch 

1:30  p.m.— Persian  Gulf  Research 

2  p.m. — Women's  Stress  Disorders  Treatment 

Team:  Clinical  programs  (Alice  Clark. 
Ph.D.) 

3  p.m. — Travel  to  Transitional  Residence 
3:30  p.m. — Tour  of  residence  and  discussion 

of  program  (Alice  Clark.  Ph.D.) 
4:30  p.m.— Return  to  hotel 

Wednesday  6/27 

8:30  a.m.— Pick  up  at  hotel 

9  a.m.— New  England  Shelter  for  Homeless 

Veterans:  (Tom  Lyons)  Tour  and 

overview  of  programs 
10:15  a.m.— Break 
10:30  a.m. — Update  on  homeless  program  for 

women  veterans  (Lauren  Dever  and 

Meredith  Powers) 
11:30  a.m.— Travel  to  Coast  Guard  Station 
12  noon — Lunch/meeting  with  State  Women 

Veterans  Network  (Joan  O'Connor) 
2  p.m.— Travel  to  Veterans  Benefits 

Administration  (VBA) 
2:30  p.m.— Meeting  at  VBA  with  Fay  Norred, 

Director,  and  Patty  Carter.  Women 

Veterans  Coordinator 
4  p.m. — Travel  to  hotel 

Thursday  6/28 

Brockton  Campus 
Contact  Person:  Diane  Hamess-DiGloria, 
ANP,  VA  Boston  Healthcare  System,  940 
Belmont  St.  Brockton,  MA  02401  (508- 
583-4500  X1435) 

8  a.m. — Pick  up  at  hotel 

9  a.m.— Arrive  Brockton  Women's  Health 

Center 
9:15  a.m. — Tour  and  meet  with  staff 

10  ^m.— Break 

10:15  a.m. — Women's  inpatient  psychiatric 

unit:  Tour  and  meet  with  staff 
11:45  a.m. — Lunch 

1  p.m. — Substance  Abuse  programs 

2  p.m. — Town  Meeting 
4  p.m.— Return  to  hotel 

Friday.  6/29 

8  a.m. — Executive  Session  (In  hotel) 
10  a.m. — Break 
11:45  a.m. — Lunch 
2  p.m. — Break 
4  p.m. — Adjourn 

Dated:  fune  6.  2001.  ; 

By  direction  of  the  Secretary. 
Ventris  C.  Gibson, 
Committee  Management  Officer. 
IFR  Doc.  01-14949  Filed  6-13-01;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Size  Eligibility  Requirements  for  SBA 
Financial  Assistance  and  Size 
Standards  for  Agriculture 


June  7.  2001,  make  the  following 
correction: 

§121^1    [Corrected] 

On  page  30648,  in  the  table,  a  dollar 
sign  ($)  should  have  appeared  before 
each  number  in  the  table's  third 
colimin,  as  shown  below: 


Correction 

In  rule  docimient  01-14222  beginning 
on  page  30646  in  the  issue  of  Thiu^day, 

Small  Business  Size  Standard  by  NAICS  Industry 


NAICScode 


Description 
(N.E.C.=not  elsewtiere  classified) 


Size  standard 

in  number  of 

employees  or 

millions  of 

dollars 


Sector  11— Agriculture,  Forestry,  and  Fisl>ing 
Subsector  111— Crop  Production 


111110  Soytjean  Farming 

111120  Oilseed  (except  Soybean)  Fanning 

111130  Dry  Pea  and  Bean  Farming 

111140  Wheat  Farming  

111150  Com  Farming  

111160  Rice  Fanning 

111191   Oilseed  and  Grain  Comt>ination  Fanning  

111199  All  Other  Grain  Fanning 

111211   Potato  Farming  

111219  Other  Vegetable  (except  Potato)  and  Melon  Farming 

111310  Orange  Groves  

111320  Citrus  (except  Orange)  Groves 

111331   Apple  Orchards 

111332  ..; Grape  Vineyards 

111333  Strawt)erry  Farming  

111334  Berry  (except  Strawberry)  Farming  

111335  Tree  Nut  Farming 

111336  Fmit  and  Tree  Nut  Combination  Fanning 

111339  Other  Noncitrus  Fmit  Fanning  

111411  Mushroom  Production 

111419  Other  Food  Crops  Grown  Under  Cover  

111421  Nursery  and  Tree  Production  

111422  Floriculture  Production  

111910  TotMCCO  Farming  

111920  Cotton  Fanning  

111930  Sugarcane  Farming  

111940  Hay  Farming  

111991  Sugar  Beet  Farming 

111992  Peanut  Farming  

111996  All  Other  Miscellaneous  Crop  Farming 


$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 

$0.75 


Sutoector  112— Animal  Production 


112111  Beef  Cattle  Ranching  and  Farming 


$0.75 
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Small  Business  Size  Standard  by  NAICS  Industry— Continued 


NAICS  code 


Description 
(N.E.C.=not  elsewhere  classified) 


Size  standard 

in  number  of 

employees  or 

millKxis  of 

dollars 


112112  .^t Cattle  Feedlots 

112120  Dairy  Cattle  and  Milk  Production 

112210  Hog  and  Pig  Fanning 

112310  Chicken  Egg  Production  

112320  Broilers  and  Other  Meat  Type  Chk*en  Productkjn 

112330  Turt<ey  Production 

112340  Poultry  Hatcheries .,'".. 

112390  Other  Poultry  Production  

112410  Sheep  Fannirjg  

112420  Goat  Fanning !Z!!Z 

112511  Finfish  Fanning  and  Rsh  Hatcheries ^''"" 

112512  Shellfish  Fanning  

112519  Other  AnimaiAquaculture 

112910  Aprculture  !..."'"Z 

112920  Horse  and  Other  Equine  Production  

112930  Fur-Bearing  Animal  and  Rabbit  Production 

112990  AH  Other  Animal  Production  


$1.50 
$075 
$0.75 
$9.00 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 


[PR  Doc.  Cl-14222  Filed  6-13-01;  8:45  am] 
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Transportation 


Research  and  Special  Programs 
Admhiistration 


49  CFR  Parts  171,  173,  174,  175,  etc. 
Applicability  of  the  Hazardous  Materials 
Regulations  to  Loading,  Unloading,  and 
Storage;  Proposed  Rule 
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DEPARTMErn*  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 173, 174, 175, 176, 
177,  and  178 

[Doclwt  No.  RSPA-98-4952  (HM-223)] 
RIN2137-AC68 

Applicabiiity  of  ttie  Hazardous 
Materials  Regulations  to  Loading, 
Unloading,  and  Storage 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  RSPA  is  proposing  to  clarify 
the  applicability  of  the  Hazardous 
Materials  Regulations  (HMR)  to  specific 
functions  and  activities,  including 
hazardous  materials  loading  and 
unloading  operations  and  storage  of 
hazardous  materials  during 
transportation.  We  propose  to  list  in  the 
HMR  pre-transportation  and 
transportation  functions  to  which  the 
HMR  apply.  Pre-transportation 
functions  are  functions  performed  to 
prepare  hazardous  materials  for 
movement  in  commerce  by  persons  who 
offer  a  hazardous  material  for 
transportation  or  cause  a  hazardous 
material  to  be  transported. 
Transportation  functions  are  functions 
performed  as  part  of  the  actual 
movement  of  hazardous  materials  in 
commerce,  including  loading, 
unloading,  and  storage  of  hazardous 
materials  that  is  incidental  to  their 
■  movement.  We  propose  to  clarify  that 
"transportation  in  commerce,"  for 
purposes  of  applicability  of  the  HMR, 
begins  when  a  carrier  takes  possession 
of  a  hazardous  material  and  continues 
until  the  carrier  delivers  the  package 
containing  the  hazardous  material  to  its 
destination  as  indicated  on  shipping 
papers. 

DATES:  Comments.  Submit  comments  by 
October  12,  2001.  To  the  extent 
possible,  we  will  consider  comments 
received  after  this  date  in  making  our 
decision  on  a  final  rule. 
ADDRESSES:  Written  comments.  Submit 
comments  to  the  Dockets  Management 
System,  U.S.  Department  of 
Transportation,  Room  PL  401,  400 
Seventh  SU-eet,  SW.,  Washington.  DC 
20590-0001.  Comments  should  identify 
Docket  Number  RSPA-98-4952  (HM- 
223)  and  be  submitted  in  two  copies.  If 
you  wish  to  receive  confirmation  of 
receipt  of  your  written  comments, 
include  a  self-addressed,  stamped 
postcard.  You  may  also  submit 
comments  by  e-mail  by  accessing  the 


Dockets  Management  System  web  site  at 
"http://dms.dot.gov/"  and  following  the 
instructions  for  submitting  a  doctmient 
electronically. 

The  Dockets  Management  System  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Dockets 
Management  System  web  site  at  "http:/ 
/dms.dot.gov/." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky  (202)  366-8553.  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration;  or  Nancy  Machado 
(202)  366-^400,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration. 
SUPPLEMENTARY  INFORMATION: 

List  of  Topics 

I.  Background 

II.  Summary  of  Issues 

III.  Analysis  of  Comments 

A.  Agency  Interpretation  of  Authorizing 
Statute 

B.  Bulk  versus  Non-Bulk  Issues 

C.  I*reemption 

D.  Pre-transportation  Activities  and 
Specification  Packagings 

E.  "Transportation  in  Commerce" 

F.  OSHA  and  EPA  Regulations 

IV.  Proposal 

A.  Packaging  Specifications 

B.  Pre-Transportation  Functions 

C.  Transportation  that  is  "in  Commerce" 

D.  Transportation  Functions  Subject  to  the 
HMR 

E.  State/Local  Requirements  and 
Preemption 

F.  OSHA  Programs  and  Regulations 

G.  EPA  Programs  and  Regulations 

V.  Section-by-Section  Review 

VI.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

B.  Executive  Order  13132 

C.  Executive  Order  13084 

D.  Regulatory  Flexibility  Act 

E.  Paperwork  Reduction  Act 

F.  Regulation  Identifier  Number  (RIN) 

G.  Unfunded  Mandates  Reform  Act 
H.  Environmental  Assessment 

L  Background 

The  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  171-180)  are 
promulgated  under  the  mandate  in  49 
U.S.C.  5103(b)  that  the  Secretary  of 
Transportation  "prescribe  regulations 
for  the  safe  transportation  of  hazardous 
material  in  intrastate,  interstate,  and 
foreign  commerce."  Section 
5103(b)(1)(B)  provides  that  the  HMR 
"shall  govern  safety  aspects  of  the 
transportation  of  hazardous  material  the 
Secretary  considers  appropriate." 


"Transportation"  is  defined  as  "the 
movement  of  property  and  loading, 
imloading,  or  storage  incidental  to  the 
movement."  49  U.S.C.  5102(12). 
"Commerce"  is  defined  as  "trade  or 
transportation  in  the  jurisdiction  of  the 
United  States  between  a  place  in  a  State 
and  a  place  outside  of  the  State;  or  that 
affects  trade  or  transportation  between  a 
place  in  a  State  and  a  place  outside  of 
the  State."  49  U.S.C.  5102(1).  Neither 
the  statute  nor  the  HMR  defines  the 
terms  "loading  incidental  to 
movement,"  "unloading  incidental  to 
movement,"  or  "storage  incidental  to 
movement."  The  legislative  history  of 
the  statute  does  not  clarify  this  matter. 
The  Research  and  Special  Programs 
Administration  (RSPA,  we)  has  issued  a 
number  of  interpretations,  inconsistency 
rulings,  and  preemption  determinations 
in  response  to  requests  from  the  public 
for  clarification  regarding  the  meaning 
of  "transportation  in  commerce"  and 
whether  particular  activities  are  covered 
by  that  term  and,  therefore,  are  subject 
to  regiilation  under  the  HMR.  Loading, 
unloading,  and  storage  of  hazardous 
materials  are  areas  of  particular 
confusion  and  concern. 

On  July  29, 1996,  we  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  seeking  comments  on  the 
applicability  of  the  HMR  to  loading, 
unloading,  and  storage  of  hazardous 
materials  (61  FR  39522).  We  also  hosted 
three  public  meetings  at  which 
interested  persons  were  invited  to 
present  ideas,  proposals,  and 
recommendations  on  the  applicability  of 
the  HMR.  Representatives  of  the 
Environmental  Protection  Agency 
(EPA),  the  Occupational  Safety  and 
Health  Administration  (OSHA),  and 
DOT'S  Federal  Railroad  Administration 
(FRA)  participated  in  the  public 
meetings.  In  addition  to  DOT,  EPA,  and 
OSHA,  more  than  200  interested 
persons  participated  in  the  public 
meetings.  They  included  representatives 
of  shippers,  carriers,  warehouses,  state 
and  local  public  safety  agencies,  and 
building  and  fire  code  safety 
organizations.  We  dso  received  more 
than  70  written  comments. 

On  April  27, 1999,  we  published  a 
supplemental  ANPRM  (64  FR  22718), 
highlighting  comments  received  in 
response  to  the  1996  ANPRM  and 
requesting  additional  information.  In 
particular,  the  supplemental  ANPRM 
discussed  the  three  approaches  most 
commonly  suggested  by  commenters  to 
the  1996  ANPRM  for  applying  the  HMR 
to  hazardous  materials  loading, 
unloading,  and  storage  operations  and 
asked  a  number  of  questions  focused  on 
the  details  of  each  approach.  We 
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received  more  than  60  comments  in 
response  to  the  supplemental  ANPRM. 

In  addition  to  the  above  referenced 
comments,  the  docket  for  this 
rulemaking  also  includes  over  40 
comments  originally  submitted  under 
Docket  HM-212.  On  March  27,  2000,  we 
withdrew  the  NPRM  issued  under 
Docket  HM-212  that  addressed  cargo 
tank  loading  and  tank  car  unloading 
requirements  (65  FR  16161).  At  the 
same  time,  we  announced  Aat  tank  car 
unloading  issues  would  be  addressed  as 
part  of  Docket  No.  RSPA-98-4952  (HM- 
223)  and  comments  submitted  to  Docket 
HM-212  would  be  added  to  this  docket. 

The  docket  for  this  rulemaking  also 
includes  84  comments  and  docket 
submissions  related  to  a  request  for  a 
preemption  determination  applicable  to 
certain  California  and  Los  Angeles 
County  requirements  for  handling  and 
transportation  of  hazardous  materials 
(Docket  Nos.  PDA-9{R),  PDA-7(R). 
PDA-IO(R),  and  PDA-ll(R);  February 
15. 1995;  60  FR  8773).  The  preemption 
determination  addressed  state  and 
county  requirements  for  rail  car  storage 
and  unloading  of  hazardous  materials 
on  consignee  property. 

n.  Summary  of  Issues 

Federal  hazardous  materials 
transportation  law  (federal  hazmat  law), 
codified  at  49  U.S.C.  5101  et  seq.. 
authorizes  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce.  The  regulations 
apply  to  persons  who:  (1)  Transport 
hazardous  materials  in  commerce;  (2) 
cause  hazardous  materials  to  be 
transported  in  commerce;  or  (3) 
manufacture,  mark,  maintain, 
recondition,  repair,  or  test  packagings  or 
containers  (or  components  thereof)  that 
are  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the 
transportation  of  hazardous  materials  in 
commerce.  49  U.S.C.  5103(b)(1)(A).  The 
regulations  govern  any  safety  aspect  of 
hazardous  materials  transportation  that 
the  Secretary  considers  appropriate.  49 
U.S.C.  5103(b)(1)(B).  As  noted  above, 
the  law  defines  "transportation"  to 
mean  "the  movement  of  property  and 
loading,  unloading,  or  storage  incidental 
to  the  movement."  49  U.S.C.  5102(12). 
Nevertheless,  Congress  does  not  define 
with  specificity  the  particular  activities 
that  fall  within  the  terms  "loading," 
"unloading,"  and  "storage"  used  in  the 
statutory  definition  of  "transportation." 

It  is  clear  that  federal  hazmat  law 
directs  the  Secretary  of  Transportation 
to  address  the  safety  of  hazardous 
materials  transportation,  that  is,  the 
actual  movement  of  hazardous  materials 
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in  commerce  and  the  activities  related 
to  that  movement  that  are  performed  by 
persons  who  transport  hazardous 
materials  in  commerce.  At  the  same 
time,  federal  hazmat  law  recognizes  the 
critical  safety  impact  of  activities 
performed  in  advance  of  transportation 
by  persons  who  cause  the  transportation 
of  hazardous  materials  in  commerce  or 
by  persons  who  manufacture  and 
maintain  containers  that  are  represented 
or  sold  as  qualified  for  use  for  such 
transportation. 

In  conformance  with  federal  hazmat 
law,  the  HMR  currently  impose 
regulatory  requirements  on  persons 
who:  (1)  Perform  functions  in  advance 
of  transportation  to  prepare  hazardous 
materials  for  transportation;  (2)  perform 
transportation  (i.e.,  movement  and 
incidental  loading,  unloading,  and 
storage)  functions,  or  (3)  manufacture  or 
maintain  containers  that  are  represented 
or  sold  as  qualified  for  use  for 
transportation  of  hazardous  materials  in 
commerce.  Functions  performed  in 
advance  of  transportation  to  prepare 
hazardous  materials  for  transportation — 
"pre-transportation  functions" — include 
determining  the  hazard  class  of  a 
material,  preparing  a  shipping  paper, 
providing  emergency  response 
information,  selecting  an  appropriate 
packaging,  filling  a  packaging,  marking 
and  labeling  a  package,  and  placarding 
a  transport  vehicle.  "Transportation 
functions"  include  the  movement  of  a 
hazardous  material  by  rail  car,  motor 
vehicle,  aircraft,  or  vessel  and  certain 
aspects  of  loading,  unloading,  and 
storage  operations  that  are  "incidental" 
to  such  movement.  Under  the  HMR, 
training  requirements  apply  to  persons 
who  perform  pre-transportation  and 
transportation  functions  and  to  persons 
who  manufacture  or  maintain 
packagings  certified  or  sold  as  qualified 
for  use  in  transportation  in  commerce. 
There  is  confusion  in  the  regulated 
community  and  among  federal,  state, 
and  local  agencies  with  hazardous 
materials  safety  responsibilities 
concerning  whether  and  to  what  extent 
the  HMR  apply  to  particular  operations 
and  activities  related  to  the 
transportation  of  hazardous  materials  in 
commerce.  The  most  obvious  area  of 
confusion  was  identified  in  the  1996 
and  1999  ANPRMs— which  loading, 
unloading,  and  storage  activities  are 
incidental  to  the  movement  of 
hazardous  materials  in  commerce  and 
therefore  subject  to  the  HMR.  In 
addition,  there  is  uncertainty 
concerning  the  extent  to  which  state  and 
local  agencies  may  regulate  hazardous 
materials  safety,  particularly  at  fixed 
facilities  where  the  lines  between  pre- 
transportation,  transportation,  and  non- 


transportation  operations  are  not  clearly 
articulated.  Although  the  interpretations 
and  administrative  determinations  we 
have  issued  are  publicly  available,  the 
regulated  industry,  government 
agencies,  and  Indian  tribes  have  not 
been  consistently  aware  of  their 
existence  and  availability.  Further,  some 
of  the  interpretations  and  decisions  we 
hav(9  issued  need  to  be  revised  in  light 
of  changes  in  the  Secretary  of 
Transportation's  and  other  federal 
agencies'  statutory  authority.  In  this 
rulemaking,  we  intend  to  consolidate, 
clarify,  and  revise,  as  necessary,  these 
interpretations  and  administrative 
decisions  and  make  them  part  of  the 
HMR. 

In  developing  this  rulemaking,  we 
have  four  goals.  First,  we  want  to 
maintain  nationally  uniform  standards 
applicable  to  pre-transportation 
functions.  Second,  we  want  to  maintain 
nationally  uniform  standards  applicable 
to  transportation  functions.  Third,  we 
want  to  distinguish  functions  that  are 
subject  to  the  HMR  from  functions  that 
are  not  subject  to  the  HMR.  Finally,  we 
want  to  clarify  that  facilities  with 
functions  subject  to  the  HMR  may  also 
be  subject  to  federal,  state,  or  local 
regulations  governing  occupational 
safety  and  health  or  environmental 
protection. 

To  achieve  these  goals,  in  this  NPRM 
we  propose  a  Ust  of  specific  functions 
to  which  the  HMR  apply  and  we 
identify  the  types  of  persons  or  entities 
responsible  for  compliance  with  the 
HMR.  In  addition,  we  propose  to 
include  in  the  HMR  an  indication  that 
facilities  at  which  functions  regulated 
by  the  HMR  occur  may  also  be  subject 
to  applicable  standards  and  regulations 
of  other  federal  agencies.  We  also 
propose  to  include  in  the  HMR  the 
statutory  criteria  under  which  non- 
federal governments  may  be  precluded 
from  regulating  in  certain  areas  under 
the  preemption  provisions  of  federal 
hazmat  law. 

m.  Analysis  of  Comments 

The  1999  supplemental  ANPRM 
discussed  in  detail  the  comments  we 
received  in  response  to  our  1996 
ANPRM  on  this  issue.  There  was  no 
consensus  position  among  commenters 
to  the  1996  ANPRM  as  to  how  the  HMR 
should  apply  to  hazardous  materials 
loading,  unloading,  and  storage 
operations.  Commenters  generally  stated 
that  activities  performed  in  advance  of 
transportation  in  commerce  to  prepare 
hazardous  materials  for  transportation 
should  be  under  the  exclusive 
regulatory  jurisdiction  of  the  Secretary 
of  Transportation.  Commenters  further 
stated  that  activities  related  to  the 
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development  of  specifications  for 
packagings  authorized  for  transportation 
of  hazardous  materials,  including  all 
testing,  retesting,  reconditioning,  and 
reuse  requirements,  should  be  subject  to 
the  Secretary's  exclusive  regulatory 
jurisdiction.  Similarly,  commenters 
generally  stated  that  the  Secretary  of 
Transportation  should  have  exclusive 
regulatory  jurisdiction  over  the 
movement  of  hazardous  materials  in 
commerce.  However,  there  was  no 
consensus  from  commenters  as  to  which 
loading,  unloading,  and  storage 
activities  are  incidental  to  the 
movement  of  hazardous  materials  in 
commerce  and,  therefore,  subject  to 
regulation  under  federal  hazmat  law  and 
theHMR. 

Commenters  to  the  1996  ANRPM 
generally  supported  one  of  three 
different  approaches  for  defining  the 
transportation  functions  that  fall  under 
the  HMR.  Many  commenters 
representing  hazardous  materials 
manufacturers,  shippers,  and 
transporters  suggested  that 
"transportation  in  commerce"  begins 
with  an  intent  to  ship  a  hazardous 
material  and  that  transportation 
functions  subject  to  HMR  requirements 
shoidd  therefore  include  all  activities 
related  to  the  handling  and  storage  of 
such  a  hazardous  material.  Other 
commenters,  primarily  representing 
state  and  local  government 
environmental  protection  agencies, 
suggested  that  "transportation  in 
commerce"  does  not  begin  xuitil  a 
hazardous  material  is  moving  on  public 
roads  or  rights-of-way  and  that  only 
activities  involving  such  movement 
should  be  subject  to  the  requirements  in 
the  HMR.  Still  other  commenters, 
representing  a  mix  of  industry,  labor, 
and  state  governments,  suggested  that 
"transportation  in  commerce"  begins 
when  a  carrier  accepts  a  hazardous 
material  for  transportation  and  that 
transportation  functions  subject  to  HMR 
requirements  should  thus  include  only 
carrier  activities  related  to 
transportation  of  the  hazardous 
material. 

Most  commenters  to  the  1999 
supplemental  ANPRM  offer 
amplifications  and  clarifications  of 
positions  and  recommendations 
submitted  in  response  to  the  1996 
ANPRM.  As  with  the  comments  to  the 
1996  ANPRM,  commenters  emphasize 
that  the  HMR  should  apply  to  functions 
performed  in  advance  of  transportation 
in  commerce  to  prepare  a  hazardous 
material  for  transportation.  However, 
commenters  have  fundamental 
disagreements  as  to  the  specific 
activities  that  fell  under  the  term 
"transportation  in  commerce"  and 


whether  and  to  what  extent  the  HMR 
should  apply  to  specific  activities. 

A.  Agency  Interpretation  of  Authorizing 
Statute 

Several  commenters  assert  that  "DOT 
cannot  administratively  determine  its 
own  jiuisdiction.  Jurisdiction,  for  scope 
of  the  regulations,  is  determined  by 
Congress,  not  the  agency  *  *  *"  (FMC 
Corporation)  These  commenters  suggest 
that  "each  Federal  agency's  jurisdiction 
is  determined  based  upon  the  intent  of 
Congress  when  it  passes  statutes  for  that 
agency  to  implement.  It  seems  to  be 
unusual  for  a  Federal  agency  to  seek 
input' from  the  general  public  about 
what  its  jurisdiction  should  be  *  *   *" 
(HM-223  Working  Group,  an  ad  hoc 
organization  representing  a  number  of 
hazardous  materials  shippers  and 
carriers)  For  these  commenters,  the 
definition  set  forth  in  the  law  is 
sufficient  to  determine  the  extent  of  the 
Secretary  of  Transportation's 
jurisdiction  over  hazardous  materials 
transportation.  "The  law  makes 
abundantly  clear  that  DOT's  jurisdiction 
applies  to  loading,  unloading,  and 
storage  incidental  to  transportation 
activities."  (HM-223  Working  Group) 
Courts  have  recognized  that  where  a 
definitional  issue  is  not  squarely 
addressed  by  the  plain  words  of  a 
statute  or  its  legislative  history,  the 
agency  administering  the  statute  may 
exercise  its  judgment  as  to  the  best 
means  of  carrying  out  the  act.  See 
Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837, 104  S.  Ct.  2778  (1984).  See 
also  Morton  V.  Ruiz.  415  U.S.  199,  231 
(1974)  ("The  power  of  an  administrative 
agency  to  administer  a  congressionally 
created  *   *   *  program  necessarily 
requires  the  formulation  of  policy  and 
the  making  of  rules  to  fill  in  any  gap 
left,  implicitly  or  explicitly,  by 
Congress.").  Courts  give  considerable 
wei^t  to  executive  department 
construction  of  a  statutory  scheme  it  is 
entrusted  to  administer — unless  the 
construction  is  directly  contrary  to  clear 
congressional  intent.  Chevron  at  843, 
844.  See  also  INS  v.  Jong  Ha  Wang.  450 
U.S.  139  (1981). 

In  ascertaining  the  best  means  of 
carrying  out  its  statutory  authority,  it  is 
not  unusual  for  an  agency  to  use  the 
rulemaking  process  to  solicit  ideas  from 
the  public.  In  fact,  the  Covirt  in  Chevron 
recognized  that  an  agency,  to  engage  in 
informed  rulemaking,  must  consider 
varying  interpretations  and  the  wisdom 
of  its  policy  on  a  continuing  basis. 
Chevron  at  863,  864.  Congress  gave  the 
Secretary  authority  to  apply  the  HMR  to 
the  safety  aspects  of  hazardous  materials 
transportation  the  Secretary  considers 


appropriate.  49  U.S.C.  5103(b)(1)(B). 
Through  this  rulemaking,  we  are  asking 
for  public  input  regarding  the  wisdom 
of  extending,  narrowing,  or  simply 
clarifying  where  the  HMR  apply. 

In  this  instance,  federal  hazmat  law 
defines  transportation  as  the 
"movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement."  Neither  the  statute  nor  its 
legislative  history  define  which  loading, 
unloading  or  storage  activities  or 
functions  are  "incidental"  to  the 
movement  of  hazardous  materials  in 
commerce.  Consequently,  as  discussed 
earlier,  RSPA  has  issued  numerous 
interpretations,  inconsistency  rulings, 
and  preemption  determinations  in 
response  to  public  requests  for 
clarification  regarding  the  meaning  of 
"transportation  in  commerce"  and 
whether  particular,  activities  are  covered 
by  that  term  and,  as  such,  covered  by 
the  HMR.  The  lack  of  clarity  in  RSPA's 
statute  and  the  HMR  regarding  this 
issue,  as  well  as  changes  in  the 
Secretary  of  Transportation's  and  other 
federal  agencies'  statutory  authorities, 
make  it  necessary  for  RSPA  to 
reevaluate  and  codify  its  position 
regarding  which  loading,  unloading, 
and  storage  activities  and  functions  fall 
within  the  term  "transportation"  as  set 
forth  in  federal  hazmat  law. 

B.  Bulk  Versus  Non-Bulk  Issues 

Several  commenters  recommend  that 
we  focus  this  rulemaking  on  bulk 
transportation  issues  only.  "We  strongly 
encourage  the  agency  to  separate  bulk 
handling  questions  in  this  rulemaking 
from  those  involving  the  handling  of 
non-bulk  and  intermediate  bulk 
packages  *  *  *  [I)t  is  our  view  that  the 
vast  majority  of  interest  shown  by 
nonfederal  and  other  federal  agencies 
has  been  in  the  handling  of  bulk  loads, 
primarily  in  temporary  storage  and 
during  unloading  of  tank  cars  and  cargo 
tanks.  Here  is  where  the  greater  risk  is 
perceived  *  *  *  In  addition  *   *  *  here 
is  where  the  DOT  requirements  are 
perceived  as  lacking  sufficient  detail." 
(The  Conference  on  Safe  Transportation 
of  Hazardous  Articles,  Inc.)  Another 
commenter  states,  "During  the  1996 
meetings  and  comments,  virtually  all 
concerns  expressed  by  non-federal  and 
other  federal  agencies  focused  on  bulk 
transportation,  and  almost  all  of  this 
concern  was  concentrated  on  the 
highway  and  rail  modes  *   *   *  [Wje 
recommend  that  DOT  take  a  phased 
approach  and,  in  its  initial  decisions 
regarding  this  docket,  address  only  bulk 
transport  by  rail  and  highway."  (F^C 
Corporation) 

While  it  is  true  that  the  initial 
ANPRM  published  in  1996  was 
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prompted  primarily  by  concerns  related 
to  loading,  unloading,  and  storage  of 
hazardous  materials  in  rail  tank  cars 
and,  to  a  lesser  extent,  cargo  tanks,  we 
do  not  agree  that  this  rulemaking  should 
be  limited  to  issues  related  to  bulk 
transportation  of  hazardous  materials. 
Our  goal  is  to  articulate  a  statement  of 
the  applicability  of  the  HMR  that  will 
apply  across  all  modes  of  transportation 
and  to  all  types  of  packagings.  The 
answer  to  the  question  of  when  the 
regulation  of  transportation  under  the 
HMR  begins  and  ends  should  be  the 
same  for  all  hazardous  materials 
shipments. 

C.  Preemption 

Congress  enacted  the  Hazardous 
Materials  Transportation  Act  (HMTA)  in 
1975  to  give  the  Secretary  of 
Transportation  greater  authority  "to 
protect  the  Nation  adequately  against 
the  risks  to  life  and  property  which  are 
inherent  in  the  transportation  of 
hazardous  materials  in  commerce."  A 
statutory  provision  for  federal 
preemption  was  central  to  the  HMTA.  In 
1974,  die  Senate  Commerce  Committee 
"endorseldl  the  principle  of  preemption 
in  order  to  preclude  a  multiplicity  of 
State  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation."  S. 
Rep.  No.  1102,  93rd  Cong.  2nd  Sess.  37 
(1974).  More  recently,  a  Federal  Court  of 
Appeals  found  that  imiformity  was  the 
"linchpin"  in  the  design  of  the  HMTA, 
including  the  1990  amendments  that 
expanded  the  preemption  provisions. 
Colorado  Pub.  Util.  Comm  'n  v.  Harmon, 
951  F.2d  1571, 1575  (10th  Cir.  1991). 

The  1990  amendments  to  the  HMTA 
codified  the  "dual  compliance"  and 
"obstacle"  criteria  that  RSPA  applied  in 
issuing  inconsistency  rulings  before 
1990.  As  now  set  forth  in  49  U.S.C. 
5125(a),  these  criteria  provide  that,  in 
the  absence  of  a  waiver  of  preemption 
by  the  Secretary  under  49  U.S.C.  5125(e) 
or  unless  it  is  authorized  by  another 
federal  law,  a  requirement  of  a  state, 
political  subdivision  of  a  state,  or  Indian 
tribe  is  explicitly  preempted  if: 

(1)  Complying  with  a  requirement  of 
the  state,  poUtical  subdivision  or  Indian 
tribe  and  a  requirement  of  this  chapter 
or  a  regulation  issued  under  this  chapter 
is  notpossible;  or 

(2)  fhe  requirement  of  the  state, 
political  subdivision,  or  Indian  tribe,  as 
applied  or  enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  this 
chapter  or  a  regulation  prescribed  under 
this  chapter. 

In  the  1990  amendments  to  the 
HMTA,  Congress  also  added  additional 
ireemption  provisions  on  certain 


"covered  subject"  areas  and  with  regard 
to  fees  imposed  by  a  state,  political 
subdivision,  or  Indian  tribe  on  the 
transportation  of  hazardous  material. 
The  covered  subject  areas  are: 

(a)  The  designation,  description,  and 
classification  of  hazardous  material. 

(b)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(c)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents. 

(d)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material. 

(e)  The  design,  manu^cturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material  49  U.S.C.  5125(b). 

Unless  it  is  authorized  by  another 
federal  law  or  a  waiver  of  preemption 
from  the  Secretary  of  Transportation,  a 
non-federal  requirement  in  any  of  these 
areas  is  preempted  when  it  is  not 
"substantively  the  same"  as  federal 
hazmat  law  or  a  regulation  issued  under 
it.  49  U.S.C.  5125(b)(1).  RSPA  has 
defined  "substantively  the  same"  to 
mean  "conforms  in  every  significant 
respect  to  the  federal  requirement. 
Editorial  and  other  similar  de  minimis 
changes  are  permitted."  49  CFR 
107.202(d). 

Industry  commenters  to  the  two 
ANPRMs  pubUshed  under  this  docket 
state  that  "national  uniformity  of 
hazardous  materials  regulations  is 
critical"  (American  Forest  and  Paper 
Association)  and  support  a  broad 
application  of  the  federal  hazmat  law's 
preemption  provisions.  "DOT  should 
continue  to  preempt  non-federal 
requirements  when  they  frustrate  the 
safe  and  efficient  transportation  of 
hazardous  materials."  (Association  of 
Waste  Hazardous  Materials 
Transporters)  "DOT  is  the  only  agency 
with  a  legislative  mandate  to  be  the 
preeminent  authority  [for  all 
transportation  activities  that  impact  the 
safe  movement  of  hazardous  materials]. 
This  mandate  must  guarantee  that  the 
safe  transportation  of  hazardous 
materials  will  take  place  without  being 
encumbered  by  any  local,  state,  or 
federal  regulations  that  would  interfere 
with  such  transportation."  (CF 
Industries)  Further,  DOT  should 
"[dlevelop  instructive  guidelines  on 
preemption  that  track  the  functions  of  a 
hazmat  employee.  DOT  is  the  only 
agency  with  Federal  preemption 


authority  over  state  and  local 
regulations  and  without  it,  shippers  and 
carriers  alike  would  be  required  to 
comply  with  many  differing  and  often 
conflicting  state  and  local  regulations 
that  would  cause  confusing  and 
burdensome  regulatory  schemes."  (FMC 
Corporation)  Indeed,  "DOT's  failure  to 
assert  jurisdiction  (with  regard  to 
loading  and  unloading  of  bulk 
containers]  invitefs]  state  and  local 
agencies  to  promulgate  their  own 
regulations  for  the  loading,  unloading, 
and  incidental  activities  related  to  the 
transportation  of  hazardous  materials  in 
contravention  of  the  statutory 
preemption  provisions  of  [federal 
hazmat  law]  *  *  *  Such  an  invitation  is 
contrary  to  the  goal  of  providing 
uniform  national  regulations  for  the  safe 
and  efficient  transportation  of 
hazardous  materials."  (National  Paint 
and  Coatings  Association) 

State  and  local  government  agency 
commenters  to  the  two  ANPRMs  have  a 
different  view  of  the  preemption 
provisions  of  federal  hazmat  law. 
Several  of  these  commenters  believe 
that  "it  is  imperative  that  the  HMR  not 
preempt  *  *  *  necessary  [state  or  local] 
regulations,  rather  the  HMR  should 
establish  a  minimum  standard."  (New 
Jersey  Department  of  Environmental 
Protection)  Other  commenters  suggest 
that  "it  is  important  to  distinguish 
between  state  standards  that  are  an 
obstacle  to  compliance  with  HMR  and 
state  standards  that  fill  gaps  in  HMR 
without  being  an  obstacle  to 
compliance."  (Cafifomia  Department  of 
To5dc  Substances  Control)  Moreover, 
"the  HMR  should  at  the  very  least  defer 
to  state  and  local  control.  RSPA  should 
respect  the  rights  of  local  control. 
Furthermore,  this  local  control  should 
not  be  subject  to  preemption  petitions. 
Local  citizens  mandate  the  involvement 
of  state  and  local  regulatory  agencies." 
(Maine  Department  of  Enviroiunental 
Protection)  "DOT  should  not  preempt 
federal,  state,  or  local  authorities  unless 
it  is  clearly  authorized  to  do  so  and 
provides  for  protections  at  least  as 
stringent  as  those  deemed  necessary  by 
federal,  state,  and  local  authorities 
*  *  *  [Gjreat  deference  should  be 
shown  to  other  federal,  state,  and  local 
authorities  by  DOT,  especially  regarding 
measures  designed  to  protect  health, 
safety,  and  the  environment.  Finally, 
even  where  preemption  is  clearly  called 
for  and  authorized,  we  would  ui;ge  that 
other  authorities  be  allowed  to  address 
special,  unique  local  circumstances  and 
conditions."  (Northeast  Waste 
Management  Officials'  Association) 

As  we  have  stated,  one  of  the  goals  of 
this  rulemaking  is  to  assure  nationally 
uniform  standards  applicable  to 
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functions  related  to  preparation  for  and 
the  actual  movement  of  hazardous 
materials  in  commerce.  We  agree  with 
industry  commenters  that  the 
preemption  provisions  of  federal  hazmat 
law  are  critical  to  achievement  of  this 
goal.  However,  we  also  agree  with  state 
and  local  government  commenters  that 
state  and  local  governments  have  a 
legitimate  role  in  the  regulation  of 
hazardous  materials  at  fixed  fecilities 
and  that  this  role  should  be 
accommodated  to  the  extent  possible 
within  the  context  of  a  nationally 
imiform  hazardous  materials 
transportation  safety  regulatory 
program. 

D.  Pre-Tmnsportation  Activities  and 
Specification  Packagings 

Most  commenters  to  both  the  1996 
and  the  1999  ANPRMs  state  that 
activities  performed  in  advance  of 
transportation  to  prepare  a  shipment  of 
hazardous  materials  for  transportation 
in  commerce  should  be  subject  to 
exclusive  federal  regulation  under  the 
HMR.  Such  activities  include 
determining  the  hazard  class  of  a 
material,  preparing  shipping  papers, 
selecting  appropriate  packaging, 
marking  and  labeling  the  package,  and 
placarding  the  transport  v^iicle. 
Similariy,  conunenters  state  that 
activities  related  to  the  specifications  for 
packagings  authorized  for  transportation 
of  hazardous  materials  in  commerce, 
including  all  testing,  retesting, 
reconditioning,  and  reuse  requirements, 
should  be  subject  exclusively  to  the 
HMR. 

E.  "Transportation  in  Commerce" 

Commenters  to  the  supplemental 
ANPRM  generally  indicate  that  the 
major  issue  for  this  rulemaking  is  how 
the  term  "transportation  in  commerce" 
is  applied  for  purposes  of  regulation 
under  the  HMR.  Thus,  commenters 
addressed  questions  related  to  this 
definition  in  considerable  detail. 

Offeror  intent.  Commenters  who 
support  a  broad  application  of  the  term 
"transportation  in  commerce"  to 
include  all  activities  related  to  the 
handling  and  storage  of  a  hazardous 
material  that  is  intended  for  shipment 
generally  state  that  such  a  broad 
application  is  necessary  to  assure 
national  imiformity  of  regidations 
applicable  to  the  transportation  of 
hazardous  materials.  One  commenter 
states  that,  absent  national  uniformity, 
"shippers  and  carriers  would  be 
required  to  comply  with  a  m)rriad  of 
different  and  often  conflicting  state  and 
local  regulations  that  would 
substantially  burden  the  free  flow  of 
goods  in  *  *  *  commerce,  and  cause 


potentially  conflicting  and  confusing   . 
regulatory  schemes."  (HM-223  Working 
Group)  Another  suggests  that 
"[ajUowing  multiple  agencies  to 
regulate  various  aspects  of  hazmat 
transportation  (a)  unduly  burdens 
interstate  commerce,  (b)  increases  the 
risk  to  public  safety,  (c)  increases  costs 
to  transporters,  shippers,  consignees, 
and  ultimately  consumers,  and  (d) 
creates  excessive  administrative 
burdens."  (American  Trucking 
Associations) 

.  For  these  conunenters,  transportation 
in  commerce  is  a  continuum  that  begins 
with  an  intention  to  ship  a  hazardous 
material  and  ends  when  that  hazardous 
material  is  imloaded  at  its  ultimate 
destination.  Included  on  this  continuum 
are  all  activities  related  to  preparation  of 
the  hazardous  material  for  shipment; 
loading  of  the  hazardous  material  into  a 
packaging  or  container  authorized  for 
transportation  by  the  HMR;  storage  of 
the  package  at  the  offeror's  fecility  prior 
to  its  acceptance  by  a  carrier;  intra- 
fecility  movements  of  the  package; 
movement  of  the  package  by  rail  car, 
motor  vehicle,  aircraft,  or  vessel  to  its 
ultimate  destination;  storage  of  the 
package  at  any  point  prior  to  its 
delivery;  storage  of  the  package  at  the 
fecility  that  is  its  ultimate  destination; 
intra-fedlity  movements  of  the  package 
at  its  ultimate  destination;  and 
unloading  of  the  hazardous  material  at 
its  ultimate  destination. 

To  assure  national  uniformity,  these 
commenters  believe  that  all  of  the  above 
activities  should  be  under  the  exclusive 
regulatory  authority  of  the  HMR.  We 
disagree.  This  approach  significantly 
expands  the  scope  of  the  HMR  as 
currently  applied  to  activities  that 
arguably  are  not  part  of  "transportation" 
as  that  term  is  commonly  understood. 
Specifically,  some  activities  to  which 
these  commenters  suggest  that  the  HMR 
should  apply  are  neither  pre- 
transportation  activities  performed  to 
prepare  hazardous  materials  for 
transportation  in  commerce  nor 
transportation  activities  that  involve  the 
actual  movement  of  hazardous  materials 
in  commerce.  For  example,  storage  of  a 
hazardous  material  at  an  offeror  facility 
is  not  a  pre-transportation  activity 
conducted  to  prepare  the  hazardous 
material  for  transportation  in  commerce. 
Similarly,  storage  of  a  hazardous 
material  at  a  consignee  facility  after 
delivery  by  a  carrier  but  before  the 
hazardous  material  is  removed  from  a 
package  is  not  movement  of  that 
material  in  commerce  since  movement 
in  commerce  is  complete. 

If  we  apply  the  HMR  broadly  as 
suggested  by  some  commenters,  this 
"offeror  intent"  approach  would  have 


the  effect  of  limiting  and,  perhaps, 
precluding  regulation  of  hazardous 
materials  at  fixed  facilities  by  state  and 
local  governments  and  could  affect 
other  federal  programs,  as  well.  Federal, 
state,  and  local  programs  for 
environmental  protection,  worker 
protection,  community  right-to-know, 
fire  protection,  building  codes,  and 
zoning'  could  be  adversely  affected  by 
extending  the  Secretary  of 
Transportation's  regulatory  authority  to 
an  expanded  set  of  hazardous  materials 
activities  at  fixed  facilities.  For  example, 
one  commenter  opposed  to  this 
approach  suggests  that,  if  implemented, 
"this  option  would  essentially  remove 
all  hazardous  waste  storage  and 
generator  facilities  horn  having  to 
comply  with  [Resource  Conservation 
and  Recovery  Act]  storage  and 
acciunulation  requirements,  allowing 
unlimited  storage  in  areas  [that]  might 
not  have  secondary  containment  or 
other  release  controls,  simply  because 
the  hazardous  waste  is  packaged  in 
preparation  for  shipment  at  some  future 
date."  (AriiLansas  Department  of 
Environmental  Quality) 

Further,  the  "offeror  intent"  approach 
to  clarifying  the  term  "transportation  in 
commerce"  could  result  in  a  regidatory 
regime  that  would  be  vwy  difficult  both 
to  comply  with  and  enforce. 
Conunenters  who  support  the  "oCferor 
intent"  approach  state  that  "intent  is  a 
legal  standard.  While  evidence  of  intent 
may  not  be  established  by  direct  proof, 
it  can  be  inferred  from  facts  and 
circumstances."  (Association  of  Waste 
Hazardous  Materials  Transporters) 
Commenters  suggest  several  possible 
indicia  of  "intent"  for  compliance  and 
enforcement  purposes — placing  a 
hazardous  material  in  an  authorized 
packaging  or  container,  preparing 
shipping  papers,  affixing  labels  to 
packages,  or  statements  by  the  offeror. 
One  commenter  states  that  "(t]he 
combination  of  packaging  marking  and 
labeling/placarding  is  a  clear  indication 
that  the  hazardous  material  is  intended 
for  transportation.  There  would  be  no 
reason  to  go  through  this  step  if  the 
product  is  not  intended  to  be 
transported.  The  expense  associated 
with  selection  of  a  specification 
[packaging]  is  typically  greater  than 
non-specification  packaging.  Materials, 
not  intended  for  transportation,  would 
not  [be  placed  in]  specification 
packaging  for  intra-plant  transfers." 
(Farmland)  We  do  not  agree. 

An  approach  to  compliance  and 
enforcement  that  offers  no  clear 
standards  either  for  regulated  entities  or 
enforcement  officials  would  be  highly 
subjective  and  would  require  a  case-by- 
case  analysis  in  almost  every  instance  to 
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determine  if  a  particular  hazardous 
materials  package  was  intended  for 
transportation  in  commerce  and,  thus, 
subject  to  the  requirements  of  the  HMR. 
For  example,  as  one  commenter  states, 
storing  a  hazardous  material  "in  a  DOT 
approved  container  does  not  always 
signify  intent  to  transport.  Often  a  55- 
gallon  drum  is  an  ideal  accumulation 
container  for  material  [that]  may  or  may 
not  be  intended  for  transportation." 
(Pennsylvania  Department  of 
Environmental  Protection)  Another 
commenter  notes  that  "[m]any  facilities 
accumulate  hazardous  materials  in 
'DOT  approved'  containers,  but  do  not 
intend  to  'offer  it  for  transportation'  at 
that  time.  Additionally,  facilities  receive- 
hazardous  materials  in  DOT  approved 
packaging."  (Arkansas  Department  of 
Environmental  Quality)  Further,  "a 
facility  may  decide  to  use  DOT 
specification  packaging  to  protect 
employees  and  patients  when  moving 
waste  from  healthcare  treatment  rooms 
to  on-site  storage  areas  even  if  disposing 
of  the  waste  on-site.  In  addition,  a 
facility  may  use  DOT  specification 
packaging  to  fulfill  the  requirements  in 
OSHA's  Bloodborne  Pathogens  Standard 
in  a  cost-effective  manner  regardless  of 
transport."  (Medical  Waste  Institute) 
Using  a  properly  labeled  and  marked 
container  also  assures  compliance  with 
OSHA's  hazard  communication 
regidations,  which  require  consignees  to 
retain  the  labels  and  placards  required 
by  the  HMR  on  packages  until  they  have 
been  emptied. 

Similarly,  preparation  of  shipping 
papers  does  not  always  indicate  an 
imminent  intent  to  transport  a 
hazardous  material  in  commerce. 
Shipping  papers  may  be  prepared  well 
in  advance  of  package  preparation  or,  in 
the  case  of  multiple  shipments  of  the 
same  material,  a  single  permanent 
shipping  paper  may  be  used  for  a 
number  of  shipments.  In  the  case  of 
hazardous  waste  shipments,  hazardous 
waste  generators  may  "complete  a 
hazardous  waste  manifest  (hazardous 
materials  shipping  paper)  days  or  weeks 
prior  to  a  prearreuiged  site  pick-up 
.*   *  *  some  times  without  even 
contacting  the  transporter."  (New  Jersey 
Department  of  Environmental 
Protection) 

We  do  not  believe  that  it  is  possible 
to  develop  an  enforceable  means  of 
determining  the  applicability  of  the 
HMR  to  a  given  shipment  based  solely 
on  "intent."  As  a  commenter  notes, 
basing  this  determination  on  an  offeror's 
intent  for  the  package  could  result  in  the 
following  enforcement  scenario: 

(a)  If  hazardous  materials  are  on  a 
transportation  vehicle  at  a  loading  dock,  but 


fail  to  have  profier  USDOT  marking,  then  the 
offeror  can  allege  to  a  USEXDT  inspector  that 
the  materials  are  not  intended  for 
transportation  and  are  not  subject  to  HMR. 
Although  this  may  subject  the  offeror  to 
requirements  of  local  or  state  government, 
the  USDOT  inspector  is  not  empowered  to 
enforce  those  requirements  *   *   * 

(b)  Likewise  if  the  inspector  was  a  local  or 
state  government  agency  inspecting  for 
(hazardous  waste  compliance]  then  the 
offeror  can  allege  the  materials  are  intended 
for  transportation  and  are  not  subject  to  local 
or  state  government  regulations.  (New  Jersey 
Department  of  Environmental  Protection) 

It  is  true  that  a  person's  statement 
with  respect  to  his  intent  to  offer  a 
package  for  transportation  that 
contradicts  all  other  facts  and 
circumstances  related  to  that  shipment 
need  not  frustrate  enforcement  efforts. 
For  example,  if  a  shipper  denies  that  a 
shipment  sitting  on  a  loading  dock  with 
shipping  documentation  is  in  fact 
intended  for  transportation,  an 
enforcement  official  is  free  to  consider 
that  statement  in -combination  with 
other  facts  and  circumstances  in 
determining  appropriate  enforcement 
action.  However,  basing  the 
applicability  of  the  HMR  solely  on  a 
determination  of  a  shipper's  intent 
would  generally  result  in  a  regulatory 
regime  that  would  be  confusing  for  both 
the  regulated  industry  and  federal  and 
state  enforcement  personnel. 

For  the  reasons  outlined  above,  we  do 
not  agree  with  commenters  who  suggest 
that  offeror  intent  should  be  the 
determining  factor  for  applicability  of 
the  HMR.  The  "intent"  approach  is 
inconsistent  with  federal  statutes  that 
provide  OSHA  with  broad  authority  to 
protect  workers  from  the  risks 
associated  with  hazardous  materials  at 
fixed  facilities.  OSHA's  authorizing 
legislation  generally  prohibits  OSHA 
from  imposing  regulations  where  other 
federal  agencies  exercise  statutory 
authority  to  issue  or  enforce  regulations 
applicable  to  worker  safety.  Expanding 
the  scope  of  the  term  "transportation  in 
commerce"  and,  thus,  the  applicability 
of  the  HMR,  to  include  activities  such 
as  storage  at  offeror  or  consignee 
facilities  could  hinder  OSHA  in 
exercising  its  statutorily  granted 
authority  with  respect  to  such  activities. 
A  broad  interpretation  of 
"transportation  in  commerce"  might 
also  adversely  affect  several  EPA 
programs.  (See  "OSHA  and  EPA 
Regulations,"  "OSHA  Programs  and 
Regulations,"  and  "EPA  Programs  and 
Regulations"  below  for  a  more  detailed 
discussion  of  EPA  and  OSHA  statutory 
authorities  and  regulatory  programs.) 

Further,  the  "intent"  approach  limits 
the  ability  of  state  and  local 
governments  to  develop  community- 


based  solutions  to  issues  such  as  zoning 
and  commimity  right-to-know.  Strong 
preemption  authority  under  federal 
hazmat  law  requires  DOT  to  preempt 
many  state  and  local  laws  and 
regulations  concerning  hazardous 
materials  transportation  that  are  not  the 
same  as  the  federal  requirements. 
Expanding  the  scope  of  the  term 
"transportation  in  commerce"  to 
include  the  activities  proposed  by 
commenters  who  advocate  the  "intent" 
approach  would  extend  the 
applicability  of  the  HMR  and, 
consequently,  federal  hazmat  law's 
preemption  provisions  to  areas 
traditionally  regulated  by  state  and  local 
governments.  (See  "State/Local 
Requirements  and  Preemption"  below 
for  a  more  detailed  discussion  of  the 
preemption  provisions  in  federal 
hazmat  law.) 

Movement  on  public  rights-of-way. 
Most  commenters  from  state  and  local 
government  agencies  with  responsibility 
for  environmental  protection  support  a 
narrow  application  of  the  term 
"transportation  in  conunerce."  In  their 
view,  transportation  in  commerce 
begins  when  a  transportation  vehicle 
physically  leaves  an  offerors  place  of 
business.  As  one  commenter  states,  "49 
U.S.C.  5102(12)  defines  transportation 
as  the  'movement  of  property  *   *   *  •  not 
the  selection  of  packaging  materials,  etc. 
'Movement  of  property'  constituting 
transportation  does  not  occur  until  the 
property  is  on  a  transport  vehicle.  DOT 
regulations  should  not  apply  until 
'movement'  begins  on  a  public  right-of- 
way,  railroad  or  water  or  air  route." 
(Pennsylvania  Department  of 
Environmental  Protection) 

Under  this  approach,  transportation 
in  commerce  would  begin  when  a 
shipment  exits  an  offeror  facility  and 
enters  a  public  right-of-way  and  ends 
when  the  shipment  exits  the  public 
right-of-way  at  a  facility  that  may  or 
may  not  be  the  destination  indicated  on 
shipping  documentation.  Loading  of  a 
hazardous  material  onto  a  transport 
vehicle  or  into  a  bulk  packaging, 
unloading  of  a  hazardous  material  from 
a  transport  vehicle  or  a  bulk  packaging, 
storage  of  a  hazardous  material  at  an 
offeror  facility,  and  storage  of  a 
hazardous  material  at  a  consignee 
facility  would  not  fall  within  the  scope 
of  the  term  "transportation  in 
commerce"  and,  thus,  would  not  be 
subject  to  the  HMR.  Commenters  who 
support  this  approach  are  concerned 
that  the  scope  of  the  HMR  not  be  so 
broad  as  to  preempt  "any  state,  county, 
or  city  [hazardous  materials]  storage 
requirement  *   *   *  This  includes 
secondary  containment,  transfer 
equipment,  operation  of  transfer 
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equipment,  storm  water  systems,  storage 
of  incompatible  chemicals  and  site 
operating  procedures  that  would  protect 
public  health  and  safety  and  the 
environment."  (Washington  State 
Department  of  Ecology)  "" 

This  approach  provides  a  clear 
dividing  line  for  determining  when  a 
hazardous  material  is  in  transportation 
in  commerce  and  subject  to  the  HMR 
and  when  such  materials  are  out  of 
transportation  and  potentially  subject  to 
regulations  of  EPA,  OSHA,  or  state  and 
local  governments.  Thus,  this  approach 
enhances  both  compliance  and 
enforcement.  Further,  this  approach 
provides  communities  with  wide 
latitude  to  develop  community-  or  site- 
specific  solutions  to  threats  to  safety 
posed  by  hazardous  materials.  In  the 
words  of  one  commenter,  this  approach 
"respects  the  rights-of  states  and  local 
governments  to  maintain  their  own 
regulatory  programs,  designed  to  fit 
their  own  needs  and  priorities.  These 
programs  cover  a  broad  range  of  issues, 
such  as  emergency  planning,  fire 
protection,  building  codes,  and 
hazardous  materials  handling 
safeguards."  (Maine  Department  of 
Environmental  Protection) 

However,  the  flexibility  this  approach 
provides  to  state  and  local  governments 
also  has  the  potential  to  compromise 
safety  by  imdermining  the  national 
uniformity  of  the  HMR.  By  narrowly 
applying  the  term  "transportation  in 
commerce"  to  exclude  carrier  loading 
and  unloading  operations,  for  example, 
this  approach  permits  state  and  local 
governments  to  regulate  such  operations 
and,  thus,  could  subject  hazardous 
materials  carriers  to  a  niunber  of 
different  requirements  as  they  transport 
hazardous  materials  from  community  to 
conununity  or  from  state  to  state.  Such 
an  outcome  would  defeat  one  of  the 
chief  purposes  of  federal  hazmat  law, 
the  HMR,  and  this  rulemaking — that  is, 
promotion  of  a  national,  uniform  set  of 
standards  that  apply  to  the 
transportation  of  hazardous  materials  in 
commerce.  As  one  commenter  notes, 
"The  principle  of  regulatory  uniformity 
has  been  the  basis  for  the  safe,  efficient 
transportation  of  hazardous  materials 
since  the  Hazardous  Materials 
Transportation  Act  *   *   *  was  enacted 
in  1975.  Only  DOT  has  been  specifically 
directed  by  Congress  to  provide  'greater 
uniformity'  in  the  regulation  of 
hazardous  materials  while  in 
transportation  in  order  to  promote  'the 
public  health,  welfare,  and  safety.' 
*  *  *  The  underlying  principle  of 
[federal  hazmat  law]  is  that  regulatory 
uniformity  facilitates  compliance  and 
enhances  safety,  particularly  as  the  law 
relates  to  non-federal  requirements. 


(Federal  hazmat  law)  is  not  structured 
as  other  environmental  or  worker  safety 
laws  that  set  minimiun  standards  that 
can  be  exceeded  by  non-federal 
entities."  (Association  of  Waste 
Hazardous  Materials  Transporters) 

Further,  this  approach,  like  the  offeror 
intent  approach  discussed  above,  is  not 
consistent  with  federal  hazmat  law. 
Under  this  option,  all  loading  and 
unloading  operations  would  be 
excluded  from  regulation  under  the 
HMR.  However,  in  defining 
"transportation"  as  "the  movement  of 
property  and  loading,  unloading,  and 
storage  incidental  to  the  movement." 
the  law  clearly  intends  the  Secretary  of 
Transportation's  jurisdiction  over 
hazardous  materials  in  transportation  to 
include  those  loading,  unloading,  and 
storage  operations  that  are  part  of  the 
transportation  process. 

Carrier  possession.  Some  commenters 
advocate  an  approach  to  defining 
transportation  in  commerce  that  is 
keyed  to  a  carrier's  possession  of 
hazardous  materials  for  purposes  of 
transporting  it.  "  'Transportation'  *   *   * 
occurs  when  a  carrier  (that  is,  the  entity 
used  or  engaged  for  the  purpose  of 
transport)  has  control  over  activities  in 
which  the  hazardous  material  is 
handled,  regardless  of  mode  of 
transportation  or  location  of  the  activity 
being  performed."  (American  Forest  and 
Paper  Association)  Under  this  approach, 
"transportation  in  commerce"  t)egins 
when  a  carrier  accepts  and  exercises 
control  over  a  hazardous  material  for 
purposes  of  transporting  it  and  ends 
when  the  carrier  relinquishes  control  of 
the  shipment.  "Transportation  in 
commerce"  would  include  hazardous 
materials  loading  and  unloading 
operations  when  performed  by  a  carrier 
and  temporary  storage  of  a  hazardous 
material  while  in  the  care,  custody,  and 
control  of  a  carrier.  "Care,  custody,  and 
control"  would  be  defined  as  "having 
the  hazardous  materials  physically  on  or 
in  a  transport  vehicle  *   *   *  [I)n  the 
instances  where  a  *   *   *  carrier  controls 
the  loading  and/or  imloading 
operations,  the  *  *   *  carrier  should  be 
held  responsible  for  the  process  *  *  *" 
(American  Trucking  Associations) 

This  approach  provides  a  definitive 
line  for  determining  the  applicability  of 
the  HMR.  Hazardous  materials  in  the 
care,  custody,  and  control  of  a  carrier, 
when  acting  as  such,  for  purposes  of 
transportation  would  be  clearly  in 
transportation  in  commerce  and  subject 
to  the  HMR.  Hazardous  materials  at 
offeror  or  consignee  facilities  clearly 
would  not  be  in  transportation  in 
commerce  and  subject  to  applicable 
state  and  local  government  requirements 


for  storing  and  handling  hazardous 
materials  at  fixed  facilities. 

Further,  keying  "transportation  in 
commerce"  to  carrier  custody  and 
control  of  a  hazardous  material  provides 
hazardous  materials  carriers  with  a 
nationally  uniform  transportation  safety 
standard.  The  HMR  would  apply  to  the 
transportation  operations  of  hazardous 
material  carriers.  States  and  local 
governments  could  not  impose 
requirements  on  these  carriers  that 
conflicted  with  or  were  inconsistent 
with  the  HMR. 

At  the  same  time,  this  approach 
acconunodates  state  and  local 
government  regulation  of  hazardous 
materials  at  fixed  facilities  within  their 
jiuisdictions.  Issues  related  to  fire 
protection,  emergency  preparedness, 
community  right-to-know,  zoning,  and 
building  codes,  for  example,  could  be 
handled  by  state  and  local  government 
agencies  in  the  best  position  to  evaluate 
problems  and  develop  community- 
based  solutions.  "State  and  local  laws 
and  ordinances  are  usually  tailored  to 
meet  localized  concerns,  conditions, 
and  appetencies  [that]  cannot  be 
addressed  effectively  by  substituting  a 
one-size-fits-all  preemptive  regulation." 
(Arkansas  Department  of  Environmental 
Quality) 

Finally,  this  approach  is  consistent 
with  the  definition  of  "transportation" 
contained  in  federal  hazmat  law — "the 
movement  of  property  and  loading, 
unloading,  and  storage  incidental  to  the 
movement."  Movement  of  property 
necessarily  involves  a  carrier. 
Elsewhere,  as  one  commenter  notes, 
Congress  stated,  "The  phrase  'services 
in  connection  with'  as  used  in  the 
definition  of  transportation  *  *  *  has 
been  uniformly  construed  to  mean 
services  rendered  while  [a]  shipment  is 
in  custody  and  control  of  [a]  carrier,  or 
service  [that  a]  carrier  is  legally 
obligated  to  perform  (49  USCS  10102.  n 
6)."  (American  Forest  and  Paper 
Association) 

F.  OSHA  and  EPA  Regulations 

On  December  29, 1970,  Congress 
enacted  the  Occupational  Safety  and 
Health  Act  of  1970  (OSH  Act)  for  the 
purpose  of  assuring  safe  and  healthy 
workplaces.  Under  the  OSH  Act,  every 
employer  engaged  in  a  business 
affecting  commerce  has  a  general  duty 
to  furnish  each  of  its  employees  a 
workplace  free  from  recognized  hazards 
causing,  or  likely  to  cause,  death  or 
serious  physical  harin.  In  addition, 
employers  are  required  to  comply  with 
all  safety  and  health  standards  issued 
imder  the  OSH  Act  that  are  applicable 
to  working  conditions  involved  in  their 
businesses. 
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OSHA  has  promulgated  a  number  of 
regulations  that  address  the  handling  of 
hazardous  materials  at  fixed  facilities. 
These  include  regulations  governing 
process  safety  management  of  highly 
hazardous  chemicals  and  requirements 
for  handling  and  storage  of  specific 
hazardous  materials,  such  as 
compressed  gases,  flammable  and 
combustible  liquids,  explosives  and 
blasting  agents,  liquefied  petroleum 
gases,  and  anhydrous  ammonia.  OSHA 
regulations  also  address  hazard 
conununication  requirements  at  fixed 
facilities,  including  container  labeling 
and  other  forms  of  warning,  material 
safety  data  sheets,  and  employee 
training.  In  addition,  facilities  that 
handle  and  store  hazardous  materials 
must  comply  with  OSHA  regulations 
that  address  more  general  types  of 
workplace  hazards,  such  as  walking  and 
working  siu°faces,  means  of  egress, 
noise,  air  quality,  environmental 
control,  personal  protective  equipment, 
and  fire  protection. 

The  mission  of  the  U.S. 
Environmental  Protection  Agency  is  to 
protect  hiunan  health  and  the  natural 
environment  frtim  pollution.  More  than 
a  dozen  major  statutes  or  laws  form  the 
legal  basis  for  EPA's  programs.  Several 
of  these  statutes  establish  programs 
covering  facilities  that  handle  hazardous 
materials.  They  include; 

•  The  Emergency  Plaiming  and 
Community  Right-to-Know  Act  (EPCRA; 
42  U.S.C.  11011  et  seq.)  requires 
facilities  to  provide  iiiformation 
concerning  the  hazardous  materials  they 
have  on  site  to  states,  local  planners,  fire 
departments,  and,  through  them,  to  the 
public.  This  information  provides  the 
foundation  for  both  community 
emergency  response  plans  and  public- 
industry  dialogues  on  risks  and  risk 
reduction.  EPCRA  also  requires  facilities 
to  report  releases  of  certain  hazardous 
materials  to  state  and  local  emergency 
responders. 

•  The  Clean  Air  Act  (42  U.S.C.  7401 
et  seq.)  establishes  a  general  duty  for 
facility  owners  or  operators  to  identify 
hazards  that  may  result  from  accidental 
releases  of  extremely  hazardous 
substances,  design  and  maintain  a  safe 
facility  as  needed  to  prevent  such 
releases,  and  minimize  the 
consequences  of  releases  that  do  occur. 
EPA  has  promulgated  a  list  of 
substances  that,  in  the  event  of  an 
accidental  release,  are  known  to  cause 
or  may  be  reasonably  expected  to  cause 
death,  injury,  or  serious  adverse  effects 
to  human  health  or  the  environment. 
EPA  also  has  established  a  threshold 
quantity  for  each  listed  chemical. 
Stationary  soiuces  that  have  more  than 
a  threshold  quantity  of  a  regulated 


substance  in  a  process  are  subject  to  the 
accident  prevention  regulations 
promulgated  by  EPA,  including  the 
requirement  to  develop  risk 
management  plans. 

•  Tne  Resource  Conservation  and 
Recovery  Act  (RCRA;  42  U.S.C.  321  et 
seq.)  gave  EPA  the  authority  to  control 
hazardous  waste  from  "cradle  to  grave." 
This  includes  the  generation, 
transportation,  treatment,  storage,  and 
disposal  of  hazardous  waste.  RCRA 
requires  hazardous  waste  transportation 
regulations  to  be  consistent  with 
transportation  regulations  issued  under 
federal  hazmat  law. 

•  The  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.)  establishes  authority  for 
the  Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  program  for 
non-transportation-related  facilities.  The 
SPCC  regulations  are  designed  to 
prevent  the  discharge  of  oil  from  non- 
transportation-related  onshore  and 
offshore  faciUties  into  or  onto  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines. 

Commenters  to  the  1996  and  1999 
ANPRMs  have  varied  opinions  as  to  the 
appropriate  relationships  between  the 
HMR  and  the  OSHA  regulations  and  the 
HMR  and  EPA  regulations.  Commenters 
generally  state  that  "workers  need  to  be 
protected  from  harm  in  the  workplace 
and  that  OSHA  is  the  lead  agency  for 
workplace  safety."  (American  Trucking 
Associations)  In  addition,  conunenters 
generally  recognize  the  'importance  of 
protecting  against  degradation  of  air, 
water,  and  land  (the  'total  enviroiunent') 
*  *  *  as  it  relates  to  the  public's  well- 
being  (i.e.,  beyond  the  fenceline)." 
(American  Forest  and  Paper 
Association)  Commenters  further  state 
that  "[a]ll  affected  agencies  should  share 
a  common  goal  to  avoid  duplicative  or 
inconsistent  rules  that  are  often  the 
consequence  of  competing  jurisdictional 
authority."  (Association  of  Waste 
Hazardous  Materials  Transporters) 
However,  commenters  do  not  agree  on 
how  this  goal  can  be  achieved. 

Most  commenters  accept  a  degree  of 
shared  RSPA-OSHA-EPA  jurisdiction 
where  hazardous  materials  safety  is 
concerned  because  "(tjransportation  of 
hazardous  materials  affects  and  is 
afi'ected  by  regulations  of  other  Federal 
agencies  addressing  worker  safety  and 
environmental  protection."  (Utility 
Sohd  Waste  Activities  Group)  RSPA  and 
OSHA  may  share  regulatory 
responsibility  for  certain  activities 
involving  hazardous  materials  because 
"[ojther  regulations,  not  in  conflict  with 
the  HMR  may  enhance  safety  of  the 
workers,  and  general  public." 
(Farmland)  Thus,  "[wlhen  a  consignor 
designates  a  material  as  'hazardous'  and 


classifies  it  according  to  the  HMR,  no 
other  government  agency  should  be 
allowed  to  alter  the  class  or  name  as  a 
condition  for  transport.  However,  other 
aspects  of  the  material's  environment 
can  be  regulated  by  other  government 
agencies."  (Association  of  Waste 
Hazardous  Materials  Transporters) 
Similarly,  "storage  of  non-bulk  packages 
in  warehouses  on  the  plant  site  are 
subject  to  applicable  fire  and  building 
code  standards,  OSHA  and  EPA 
requirements,  and  applicable  state  and 
local  requirements  (although  clearly  the 
package  itself  would  remain  subject  to 
the  HMR).  Operational  standards  for  use 
of  mechanical  package  handling 
equipment  should  be  prescribed  by 
agencies  other  than  DOT,  though  those 
agencies  should  consult  with  DOT  when 
developing  those  standards.  Workers 
who  handle  packages  after  filling  on  the 
chemical  plant  site  are  subject  primarily 
to  OSHA  worker  safety  standards,  but 
also  to  DOT  standards,  such  as  training 
requirements  and  attendance 
requirements."  (HM-223  Working 
Group)  In  addition,  "storage  at  an 
interim  transfer  facility  [is] 
transportation-related  and  subject  to 
RSPA  packaging  standards,  [but]  the 
fixed  facility  itself  should  not  be  subject 
to  the  HMR,  as  standards  of  other 
agencies*  *  *  adequately  cover  this." 
(California  Department  of  Toxic 
Substances  Control)  Further,  "[f]ire 
codes,  zoning  laws,  right-to-know,  and 
risk  management  requirements  should 
apply  to  storage  of  hazardous  materials. 
However,  such  shipments  must  remain 
under  DOT's  jiuisdiction."  (E.I  Dupont 
de  Nemours  and  Company)  Another 
commenter  declares,  "Federal,  state, 
and  local  agencies  must  be  allowed  to 
fulfill  their  administrative  functions  in 
protecting  human  health,  safety,  and  the 
environment  *   *   *  Altogether,  these 
requirements  create  safer  environments 
and  more  effective  responses  to 
discharges."  (New  Jersey  Department  of 
Environmental  Protection)  Where  OSHA 
and  EPA  have  established 
comprehensive  regiilatory  programs, 
such  as  OSHA's  process  safety 
management  program  and  EPA's  risk 
management  program  for  manufacturing 
processes,  "[ajdditional  requirements 
under  the  HMR  for  *   *  * 
manufacturing  processes  would  be 
burdensome  and  create  confusion  by  the 
overlapping  of  jurisdictional  boundaries 
that  are  specifically  identified  by  the 
preeminent  authorities  as  delineated  for 
each  government  agency."  (PCS 
Nitrogen) 

The  relationship  of  the  HMR  to  the 
OSHA  worker  protection  regulations  is 
complicated  by  a  provision  in  federal 
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hazmat  law  that  expressly  gives  OSHA 
shared  jurisdiction  with  the  Secretary  of 
Transportation  in  four  specific  areas: 
training,  handling  criteria,  registration, 
and  motor  carrier  safety  permits.  49 
U.S.C.  5107(0(2).  Several  commenters 
believe  that  this  broadening  of  OSHA's 
jurisdiction  to  non-training  areas  of 
hazardous  materials  transportation 
safety  resulted  from  a  drafting  error  that 
occurred  when  Congress  enacted  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990,  Pub.  L. 
101-615  (HMTUSA)  and  was 
perpetuated  when  HMTUSA 
subsequently  was  codified  at  49  U.S.C. 
5101-5127.  As  one  commenter  states, 
"(w]hile  there  was  general  agreement  in 
1990  to  grant  shared  jurisdiction  for 
training  with  OSHA,  it  was  never 
intended  for  £)OT  to  relinquish  its 
authority  in  any  of  the  affected  areas  nor 
to  have  shared  jurisdiction  in  any  area 
besides  training.  Therefore,  before  RSPA 
can  answer  the  question,  in  rulemaking, 
where  jurisdictional  lines  should  be 
drawn.  Congress  should  amend  section 
5107  to  reflect  its  original  intent." 
(American  Trucking  Associations) 
Another  conunenter  asserts  that  those 
who  wrote  the  1990  law  that  allows  this 
shared  jurisdiction  agree  that  the  broad 
grant  of  authority  is  the  result  of  a 
typographical  erroc.  "At  the  federal 
level,  there  is  a  presumption  that 
Congress  enacts  law  with  full 
knowledge  of  existing  law.  However, 
that  is  not  always  the  case  and 
unintended  consequences  can  result. 
Those  who  wrote  the  1990  provision  of 
law,  now  codified  at  49  U.S.C. 
5107(f)(2),  which  allows  OSHA  to  share 
jurisdiction  with  DOT  over  hazmat 
worker  training,  hazardous  materials 
handling  criteria,  permitting  of  motor 
carriers  of  hazardous  materials,  and  the 
registration  of  persons  engaged  in  the 
transportation  of  these  materials,  have 
stated  this  broad  grant  of  authority  was 
the  result  of  a  typographical  error  and 
that  Congress  only  intended  to  affirm 
OSHA  shared  jurisdiction  in  the  area  of 
hazmat  worker  training.  Others  may 
wish  history  to  be  otherwise,  but  it  is 
not."  (Association  of  Waste  Hazardous 
Materials  Transporters) 

On  the  other  hand,  several 
commenters  see  no  sound  reason  for 
changing  the  joint  authority  in  section 
5107  by  eliminating,  altering,  or 
confusing  the  current  regulatory 
scheme.  "The  law  is  clear  in  its 
determination  of  joint  responsibility  for 
the  training  of  hazmat  employees  *   *   * 
We  believe  the  issue  was  contemplated 
when  Congress  crafted  the  law  and 
intended  there  be  joint  responsibility  to 
ensure  hazmat  employers  provided  the 


necessary  training  to  provide  maximiun 
coverage  for  the  employee's  protection." 
(Brotherhood  of  Locomotive  Engineers) 
Some  commenters  believe  that  a  line  of 
separation  to  delineate  activities  and/or 
facilities  over  which  the  HMR  should 
apply  to  the  exclusion  of  OSHA 
requirements  could  adversely  affect 
worker  safety.  "[Ijt  is  inevitable  that 
confusion  or  degradation  of  existing 
requirements  could  arise  if  shared 
jurisdictions  are  changed.  The  training 
perspective  offered  by  OSHA  and  its 
associated  requirements  for  personal 
protective  equipment;  monitoring; 
medical  surveillance;  evacuation  for 
hazmat  employees;  and  hazard 
communication  must  be  imiformly 
administered  to  all  elements  of  industry. 
In  the  haste  to  eliminate  regulatory 
overlaps  among  regulatory  agencies  it 
must  not  be  forgotten  that  OSHA 
requirements  place  an  emphasis  on 
employee  safety  and  that  focus  should 
not  be  diluted  to  promote  more  efficient 
and  effective  compliance  with  safety 
standards."  (Brotherhood  of  Locomotive 
Engineers)  Another  commenter  agrees 
and  states,  "(wjith  respect  to  the 
relationship  between  RSPA  and  OSHA 
regulation,  [we]  particularly  [draw]  to 
RSPA's  attention  the  provision  at 
section  5107(f)(2)  of  Title  49  of  the  U.S. 
Code.  That  section  expressly  provides 
that  regulation  by  the  Secretary  of 
Transportation  with  respect  to  hazmat 
handling,  training,  permitting,  and  other 
activities  does  not  oust  OSHA  fi-om 
concurrent  jurisdiction  over  those 
subjects."  (International  Brotherhood  of 
Teamsters) 

Based  on  their  respective  statutory 
authorities,  both  DOT  and  OSHA 
regulate  hazardous  materials.  Prior  to 
1990,  to  the  extent  that  DOT's  regulation 
of  hazardous  materials  and  OSHA's 
regulation  of  hazardous  materials 
overlapped,  DOT's  regulations  took 
precedence.  Section  4(b)(1)  of  the  OSH 
Act  provides  that  nothing  in  that  Act 
applies  to  working  conditions  of 
eniployees  where  other  federal  agencies 
exercise  statutory  authority  to  prescribe 
or  enforce  standards  or  regulations 
affecting  occupational  safety  or  health. 
29  U.S.C.  653(b)(1).  Consequently, 
where  DOT  exercised  its  authority  to 
prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety 
or  health  in  a  particular  area,  OSHA  was 
precluded  fi'om  regulating  in  that  same 
area,  without  exception. 

In  1990,  Congress  enacted  HMTUSA. 
Among  other  things,  HMTUSA  limited 
the  preemptive  effect  of  the  HMR  on 
OSHA  regulations  in  certain  specified 
areas.  Specifically,  section  1805  of  the 
Act  was  amended  to  read  as  follows: 


For  purposes  of  section  653(b)(1)  of  title 
29.  no  action  taken  by  the  Secretary  [of 
Transportation)  pursuant  to  this  section  shall 
be  deemed  to  be  an  exercise  of  statutory 
authority  to  prescribe  or  enforce  standards  or 
regulations  affecting  occupational  safety  or 
health.  49  U.S.C.  App.  1805(b)(3).  (Emphasis 
added.) 

This  is  the  so-called  "reverse  4(b)(1)" 
provision. 

The  words  "pursuant  to  this  section," 
found  in  section  1805(b)(3)  referred  to 
the  entirety  of  §  1805,  entitled 
"Handling,"  and  not  solely  to 
subsection  1805(b)(3),  which  pertained 
to  training.  Proponents  who  believe  this 
is  a  drafting  error  contend  that  Congress 
intended  to  use  the  word  "subsection" 
instead  of  "section"  in  section 
1805(b)(3).  They  argue  that  the 
references  back  to  highway  safety 
permits  and  registration  make  no  sense 
cind  demonstrate  their  point. 

The  1994  codification  of  federal 
hazmat  law,  however,  reinforced  the 
interpretation  that  the  words  "piu-suant 
to  this  section"  referred  to  former 
section  1805  in  its  entirety.  The  purpose 
of  this  action  was  to  "clean-up"  several 
related  federal  transportation  laws, 
"restating"  them  in  a  format  and 
language  intended  to  be  easier  to 
understand  without  changing 
substantive  content. 

The  "reverse  4(b)(1)"  provision  was 
codified  at  49  U.S.C.  section  5107(f)(2). 
The  language  was  revised  to  read  as 
follows: 

An  action  of  the  Secretary  of 
Transportation  under  subsections  (a)-{d)  of 
this  section  and  sections  5106.  5108(c)-(g)(l) 
and  (h),  and  5109  of  this  title  is  not  an 
exercise,  under  section  4(b)(1)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653(b)(1)),  of  statutory  authority  to 
prescribe  or  enforce  standards  or  regulations 
affecting  occupational  safety  or  health. 

49  U.S.C.  section  5107(f)(2). 

Section  5107(f)(2)  indicates  that 
RSPA's  exercise  of  authority  under 
section  5106  ("Handling  Criteria")  of 
federal  hazmat  law,  as  well  as  under 
other  specified  sections,  does  not 
constitute  an  exercise  of  authority  under 
section  4(b)(1)  of  the  OSH  Act  that 
would  result  in  preemption  of  OSHA 
regulations.  Those  other  specified  areas 
are:  (1)  registration  under  49  U.S.C. 
section  5108(c)-(g)(l)  and  (h);  (2)  motor 
carrier  safety  permits  under  49  U.S.C. 
section  5109;  and  (3)  hazmat  employee 
training  requirements  under  49  U.S.C. 
section  5107(a)-(d).  Consequently,  the 
plain  language  of  section  5107(0(2) 
nullifies  the  HMR's  preemptive  effect  on 
OSHA  regulations  in  the  specified  areas. 
The  legislative  history  of  federal  hazmat 
law  sheds  no  light  on  whether  the  1990 
extension  of  OSHA  authority  was 


Federal  Register / Vol.  66,  No.  115 /Thursday,  June  14.  2001 /Proposed  Rules 


32429 


intentional.  In  these  circumstances, 
RSPA  is  bound  by  the  literal  language 
of  section  5107(0(2). 

EPA  is  also  authorized  to  regulate 
hazardous  materials,  and  its  statutes  do 
not  expressly  preclude  EPA  from 
regulating  hazardous  materials  activities 
regulated  by  RSPA,  although  EPCRA 
does  exempt  "transportation,  including 
the  storage  incident  to  such 
transportation"  from  many  of  its 
requirements.  While  most  of  EPA's 
programs  focus  on  fixed  facilities,  EPA 
also  regulates  transportation  of 
hazardous  wastes  under  RCRA,  as  noted 
above.  Moreover,  loading,  imloading, 
and  storage  of  hazardous  materials 
generally  occur  at  fixed  facilities. 
Recognizing  the  potential  for  regulatory 
overlap,  EPA  has  taken  into  accoimt 
RSPA  regulation  of  hazardous  materials 
in  decidhig  whether  and  how  to 
regulate.  Consequently,  the  decisions 
RSPA  makes  in  this  rulemaking  may 
affect  some  EPA  programs.  The  nature 
and  extent  of  that  effect  will  depend  on 
EPA's  interpretation  and 
implementation  of  its  statutes  and 
regulations,  some  of  which  we  describe 
further  below. 

Some  commenters  suggest  that 
regulatory  inconsistencies  among 
agencies  with  responsibilities  for 
hazardous  materials  safety  could  be 
avoided  if  RSPA  incorporated  "within 
49  CFR  a  reference  to  pertinent 
regulations  or  regulatory  codes 
developed  by  other  entities"  for 
application  to  hazmat  employees.  (FMC 
Corporation)  "Where  there  is  a  need  for 
an  OSHA  standard  to  protect  a  hazmat 
employee  of  a  motor  carrier  during  the 
normal  course  of  transportation  *  *  * 
RSPA  should  adopt  that  standard,  by 
reference,  into  the  HMR.  By  doing  so, 
the  standard  adopted  would  prevail  and 
be  uniform  throughout  the  United  States 
*  *  *  Similarly,  RSPA  should  consider 
incorporating  EPA's  environmental 
regulations  that  impact  hazardous 
materials  during  the  normal  course  of 
transportation."  (American  Trucking 
Associations)  We  do  not  agree. 

First,  OSHA  and  EPA  are  authorized 
by  statute  to  develop  broad  programs  for 
worker  safety  and  environmental 
protection.  OSHA  is  the  agency  tasked 
by  Congress  with  ensuring  safety  in  the 
workplace.  EPA  is  the  agency  tasked 
with  protecting  human  health  and  the 
natural  environment.  RSPA  lacks  the 
expertise  and  the  resources  to  establish 
a  credible  OSHA  safety  program  within 
RSPA  for  all  workers  who  perform 
functions  under  the  HMR.  RSPA  has  a 
narrower  role  to  play  in  the  area  of 
transportation  worker  safety — ensuring 
that  there  are  adequate  protections  for 
transportation  employees  during  the 


transportation  of  hazardous  materials  in 
commerce.  Similarly,  RSPA  has  neither 
the  resoiux:es  nor  the  expertise  to 
address  in  a  credible  manner  all  the 
environmental  hazards  posed  by  the 
transportation  of  hazardous  materials. 
Again,  RSPA  has  a  more  limited 
environmental  role — ensuring  that 
hazardous  materials  transported  in 
commerce  are  moved  without  release 
under  normal  conditions  of  transport 
from  their  point  of  origin  to  their 
destination. 

Second,  the  OSH  Act  and  many  of 
EPA's  authorizing  statutes  permit  states 
to  adopt  and  enforce  regulations  for 
worker  safety  and  environmental 
protection  that  may  be  more  stringent 
than  the  federal  regulations 
promulgated  by  OSHA  and  EPA.  By 
contrast,  federal  hazmat  law  preempts 
many  state  and  local  laws  and 
regulations  apphcable  to  hazardous 
materials  transportation  that  are  not  the 
same  as  the  federal  requirements  in  the 
HMR. 

The  relevant  federal  statutes  do  not 
provide  clear  guidance  as  to  the 
preemptive  effect  OSHA  and  EPA 
standards  would  have  if  RSPA 
incorporated  them  into  the  HMR. 
Incorporating  OSHA  and  EPA 
requirements  into  the  HMR  may  prevent 
states  from  adopting  more  stringent 
worker  safety  and  environmental 
protection  standards  and  would  thus 
undermine  the  intent  of  Congress  as 
expressed  in  the  OSH  Act  and  in  EPA's 
authorizing  legislation.  On  the  other 
hand,  because  the  OSHA  regulations  are 
promulgated  imder  authority  of  the  OSH 
Act  and  EPA  regulations  under 
authority  of  EPA's  authorizing  statutes, 
states  may  be  permitted  to  adopt  more 
stringent  requirements  irrespective  of 
the  preemption  provisions  of  federal 
hazmat  law.  Consequently,  we  do  not 
believe  that  incorporating  certain  OSHA 
or  EPA  standards  into  the  HMR  would 
result  in  uniform  federal  regulation  of 
transportation  worker  safety  or 
environmental  protection  in  a  manner 
consistent  with  federal  hazmat  law,  the 
OSH  Act,  and  the  statutes  authorizing 
EPA's  "programs. 

Other  commenters  suggest  that  RSPA 
and  OSHA  negotiate  a  memorandimi  of 
understanding  (MOU)  that  would 
delineate  each  agency's  areas  of 
responsibility  for  worker  protection  at 
hazardous  materials  facilities.  We  are 
not  convinced  that  such  an  effort  is 
necessary  or  desirable.  MOU 
negotiations  can  be  lengthy  and 
resoiu-ce-intensive.  An  MOU  may  be 
difficult  to  develop  to  all  parties' 
satisfaction  and  may  omit  resolution  of 
facts  and  conditions  that  inevitably 
arise,  thereby  failing  to  prevent  the 


problems  it  is  designed  to  avoid. 
Further,  an  MOU  is  a  static  dociunent 
and  can  require  amendments  when 
policies  change  or  its  provisions  become 
outdated;  while  such  amendments  are 
negotiated,  application  of  the  MOU  may 
have  to  be  suspended  for  extended 
periods  of  time.  However,  we  agree  with 
commenters  that  RSPA  and  OSHA 
should  cooperate  to  assure  that  the  HMR 
and  the  OSHA  regulations  are 
complementary,  consistent,  and  clear. 
We  will  consider  ail  possible  avenues 
for  enhancing  ova  cooperative 
relationship,  including  negotiation  of  an 
MOU  if  both  agencies  agree  that  an 
MOU  is  practicable  and  necessary. 

We  believe  that  a  clarification  of  the 
applicability  of  the  HMR  and  how  that 
may  affect  the  application  of  OSHA  and 
EPA  regulations  to  specific  hazardous 
materials  activities  or  facilities  must  be 
made  within  the  context  of  each 
program's  authorizing  statutes  and 
regulations.  This  approach  involves 
looking  to  Congressional  and  agency 
intent  as  expressed  in  the  body  of 
statutes  and  regulations  exercising 
federal  jurisdiction  over  hazardous 
materials  where  transportation  and  non- 
transportation  activities  intersect.  The 
OSH  Act,  EPA's  authorizing  statutes, 
and  federal  hazmat  law  express  different 
statutory  purposes.  Our  task  is  to 
interpret  and  implement  federal  hazmat 
law  in  a  way  that  fulfills  its  statutory 
purpose  and  is  consistent  with  the 
statutory  purposes  of  the  OSH  Act  and 
EPA's  statutes. 

IV.  Proposal 

We  agree  with  commenters  that  the 
major  issue  for  this  rulemaking  is  how 
the  term  ''transportation  in  commerce" 
is  applied  for  purposes  of  the  HMR.  For 
the  reasons  stated  above,  we  are 
proposing  to  key  this  application  to  a 
carrier's  possession  of  a  hazardous 
materials  shipment.  We  believe  that  this 
approach  is  most  consistent  with  the 
intent  of  federal  hazmat  law  and  with 
other  federal  statutes  governing  the 
regulation  of  hazardous  materials  at 
fixed  facilities.  Further,  we  believe  that 
this  approach  assures  national 
uniformity  of  hazardous  materials 
transportation  safety  regulations  while 
permitting  states,  local  governments, 
and  Indian  tribes  sufficient  latitude  to 
develop  community-specific  regulations 
to  address  local  problems  and  issues. 

The  HMR  would  continue  to  apply  to 
certain  activities  performed  by  offerors 
to  prepare  a  hazardous  material  for 
transportation.  We  propose  a  new  term 
to  describe  these  activities — "pre- 
transportation  functions." 
"Transportation  in  commerce"  would 
begin  when  a  carrier  takes  physical 
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possession  of  a  hazardous  materials 
package  or  shipment  for  purposes  of 
transporting  it  and  would  continue  until 
delivery  of  the  package  to  its  consignee 
or  destination  as  evidenced  by  the 
shipping  documentation  under  which 
the  hazardous  material  is  moving,  such 
as  shipping  papers,  bills  of  lading, 
freight  orders,  or  similar  documentation. 
The  HMR  would  apply  to  all  carrier 
activities  after  the  carrier  takes 
possession  of  the  hazardous  material 
from  an  offeror  for  purposes  of 
transporting  it  until  the  package  is 
delivered  to  its  destination,  including 
loading  and  unloading  activities 
conducted  by  carrier  personnel.  For 
purposes  of  the  HMR,  such  activities    - 
would  be  considered  loading  or 
imloading  "incidental  to  movement."  In 
addition,  the  HMR  would  apply  to 
storage  of  a  hazardous  materials  package 
by  any  party  between  the  time  that  a 
carrier  takes  possession  of  the 
hazardous  material  for  purposes  of 
transporting  it  imtil  the  package  is 
delivered  to  its  intended  destination,  as 
evidenced  by  the  shipping 
dociunentation  under  which  the 
package  is  moving.  Except  for  rail  cars 
stored  on  leased  track,  such  storage 
would  be  considered  storage  "incidental 
to  movement."  We  are  proposing  and 
requesting  comment  on  two  alternatives 
for  applying  the  HMR  to  rail  cars  stored 
on  leased  track  (see  "Storage  Incidental 
to  Movement"  below  for  alternatives 
discussion). 

Federal  hazmat  law  does  not  preempt 
other  federal  statutes  nor  does  it 
preempt  regulations  issued  by  other 
federal  agencies  to  Implement 
statutorily  authcmzed  programs.  The 
proposals  in  this  rulemaking  are 
intended  only  to  clarify  the  applicability 
of  the  HMR  to  specific  functions  and 
activities.  It  is  not  appropriate  for  DOT 
to  attempt  to  clarify  the  applicability  of 
other  federal  agencies'  statutes  or 
regulations  to  particular  functions  or 
activities.  However,  it  is  Important  to 
note  that  facilities  at  which  pre- 
transportation  or  transportation 
functions  are  performed  must  comply 
with  applicable  OSHA  and  state  or  local 
regulations  applicable  to  physical 
structures — for  example,  noise  and  air 
quality  control  standards,  emergency 
preparedness,  fire  codes,  and  local 
zoning  requirements.  Facilities  must 
also  comply  with  applicable  state  and 
local  regulations  for  hazardous  materials 
handling  and  storage  operations. 

Facilities  at  whlcn  pre-transportatlon 
or  transportation  functions  are 
performed  may  also  be  subject  to  EPA 
and  other  OSHA  regulations.  For 
example,  facilities  that  store  hazardous 
materials  may  be  subject  to  EPA's  risk 


management,  community  right-to-know, 
hazardous  waste  tracking  and  disposal, 
and  spill  prevention,  control  and 
countermeasure  program  requirements 
and  OSHA's  process  safety  management 
and  emergency  preparedness 
requirements.  Questions  as  to  the 
applicability  of  EPA  or  OSHA 
regulations  to  particular  facilities  or 
operations  should  be  directed  to  the 
appropriate  EPA  or  OSHA  office. 

Our  proposal  is  described  in  more 
detail  in  the  following  sections. 

A.  Packaging  Specifications 

Federal  hazmat  law  and  the  HMR  will 
continue  to  apply,  as  they  do  currently, 
to  persons  who  manufacture,  mark, 
maintain,  recondition,  repair,  or  test 
packagings  or  components  thereof  that 
are  represented,  marked,  certified,  or 
sold  as  qualified  for  use  in  the 
transportation  of  hazardous  materials  In 
commerce.  Packaging  integrity  is  critical 
to  safe  transportation  of  hazardous 
materials;  therefore,  it  is  imperative  that 
DOT  exercise  jiuisdlction  over 
packaging  requirements  to  the  exclusion 
of  state  and  local  governments.  Further, 
uniformity  of  packaging  specifications 
assures  the  safe  and  efficient  movement 
of  hazardous  materials  across  state  Unes 
and  international  boundaries.  Thus, 
consistent  with  the  preemption 
provisions  of  federal  hazmat  law,  the 
Secretary's  regulatory  jurisdiction  in 
this  area  must  preempt  state  and  local 
law.  It  is  important  to  note  that  a 
packaging  marked  to  certify  that  it 
conforms  to  HMR  requirements  must  be 
maintained  In  accordance  with 
applicable  specification  requirements 
whether  or  not  it  Is  in  transportation  in 
commerce  at  any  particular  time. 

B.  Pre-Tiimsportation  Functions 

The  HMR  currently  apply  to  a  number 
of  activities  performed  before  a 
hazardous  materials  shipment  is 
transported  in  commerce.  Such 
activities — or  functions — include:  (1) 
Determining  the  hazard  class  of  a 
hazardous  material;  (2)  selecting  a 
hazardous  materials  packaging;  (3) 
filling  a  hazardous  materials  packaging; 
(4)  securing  a  closure  on  a  filled 
hazardous  materials  package  or 
container  or  on  one  containing  a  residue 
of  a  hazardous  material;  (5)  marking  a 
package  to  indicate  that  it  contains  a 
hazardous  material;  (6)  labeling  a 
package  to  Indicate  that  it  contains  a 
hazardous  material;  (7)  preparing  a 
hazardous  materials  shipping  paper;  (8) 
providing  and  maintaining  hazardous 
materials  emergency  response 
information;  (9)  reviewing  a  hazardous 
materials  shipping  paper  to  verify, 
compliance  with  the  HMR  or 


international  equivalents;  (10)  for 
persons  importing  a  hazardous  material 
in  to  the  United  States,  providing  the 
shipper  and  the  forwarding  agent  at  the 
place  of  entry  into  the  United  States 
with  information  as  to  the  requirements 
of  the  HMR  that  apply  to  the  shipment 
of  the  material  while  in  the  United 
States;  (11)  certifying  that  a  hazardous 
material  is  In  proper  condition  for 
transportation  in  conformance  with  the 
requirements  of  the  HMR;  (12)  blocking 
and  bracing  a  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle;  (13)  segregating  a 
hazardous  materials  package  in  a  freight 
container  or  transport  vehicle  from 
Incompatible  cargo;  and  (14)  selectliig, 
providing,  or  affixing  placards  for  a 
transport  vehicle  to  indicate  that  it  is 
carrying  hazardous  materials. 

These  functions  occur  before 
transportation  in  commerce  begins,  i.e. 
before  a  carrier  takes  possession  of  the 
hazardous  material,  but,  as  most 
commenters  agree,  they  have  a  direct 
bearing  on  the  safety  of  a  hazardous 
materials  shipment  in  commerce  and, 
thus,  should  be  subject  to  the  HMR. 
Further,  regulation  of  these  functions 
must  be  uniformly  applied  and  enforced 
if  a  hazardous  materials  shipment  is  to 
move  smoothly,  efficiently,  and  safely 
bom  its  point  of  origin  to  its 
destination.  Congress  recognized  the 
importance  of  national  uniformity  in 
these  areas  by  creating  a  specific 
preemption  provision  in  section  5125(b) 
applicable  to  state,  local,  and  Indian 
tribe  requirements  on:  (1)  the 
designation,  description,  and 
classification  of  hazardous  material;  (2) 
the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material;  (3)  the  preparation, 
execution,  and  use  of  shipping 
documents  related  to  hazardous 
material  and  requirements  related  to  the 
number,  contents,  and  placement  of 
those  documents;  (4)  the  written 
notification,  recording,  and  reporting  of 
the  unintentional  release  in 
transportation  of  hazardous  material; 
and  (5)  the  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

In  this  NPRM,  we  propose  to  define 
a  new  term — "pre-transportatlon 
function" — to  cover  activities  performed 
prior  to  the  transportation  of  a 
hazardous  material  and  to  which  the 
HMR  apply.  The  requirements  in  the 
HMR  for  pre-transportation  functions 
apply  to  persons  who  offer  hazardous 
materials  for  transportation  in 
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commerce  or  who  cause  hazardous 
materials  to  be  transported  in 
commerce.  Persons  who  "cause" 
hazardous  materials  to  be  transported  in 
commerce  include  freight  forwarders, 
non-vessel  operating  common  carriers, 

.freight  brokers,  and  other  entities  that 
may  perform  pre-transportatlon 
functions.  Any  person  who  performs  a 
pre-transportation  function  is  subject  to 
applicable  requirements  of  the  HMR. 
We  also  propose  to  define  "offer  a 
hazardous  material"  to  mean  the 
performance  of  a  pre-transportation 
function  under  the  HMR.  In  this  way, 
we  Intend  to  clarify  that,  consistent  with 
federal  hazmat  law,  the  HMR  apply  to 
functions  performed  to  prepare 
hazardous  materials  for  transportation 
in  commerce  as  well  as  to  the  actual 
transportation  of  hazardous  materials  in 
commerce. 

Under  this  proposal,  we  would 
continue  to  exercise  ovu  statutory 
authority  to  Inspect  for  compliance  with 
the  HMR  requirements  applicable  to 
pre-transportation  functions.  We  would 
also  continue  to  exercise  our  authority 
to  take  appropriate  enforcement  action 
when^we  discover  that  a  pre- 
transportation  function  has  been 
performed  in  a  manner  that  does  not 
comply  with  the  HMR,  even  if 
transportation  of  the  hazardous  material 

.  in  commerce  has  not  yet  begun  (i.e.,  the 
carrier  has  not  yet  taken  possession  of 

I  the  material)  or  has  not  been  performed 
at  all  (i.e.,  undeclared  shipments  offered 
for  transportation).  This  approach  is 
consistent  with  our  authority  under 
section  5103  of  federal  hazmat  law  (49 
U.S.C.  5103)  to  regulate  activities  that 
affect  the  safe  transportation  of 
hazardous  materials  in  commerce.  Also, 

I  as  stated  above,  this  approach  is 

!  consistent  with  Congress'  intent  that  the 
HMR  requirements  applicable  to  the 
activities  we  propose  to  define  as  "pre- 
transportation  functions"  be  applied 
and  enforced  in  a  manner  that  promotes 
uniformity  in  those  areas. 

It  should  be  noted  that  several  of  the 
pre-transportation  functions  identified 
in  our  proposed  definition  generally 
relate  to  loading  of  hazardous  materials 
into  packagings  or  transport  vehicles. 
Including  filling  of  a  packaging 
(Including  a  bulk  packaging),  securing 
closures  on  a  filled  hazardous  materials 
package  (Including  a  bulk  package)  or 
on  one  containing  a  residue  of  a 
hazardous  material,  blocking  and 
bracing  hazardous  materials  in  a  height 
container  or  transport  vehicle,  or 
segregating  hazardous  materials 
packages  in  a  freight  container  or 
transport  vehicle  from  incompatible 
cargo.  These  activities  are  regulated  as 
pre-transportation  functions  and  not  as 


activities  incidental  to  movement 
because  the  carrier  has  not  yet  taken 
possession  of  the  material.  In  these 
cases,  transportation  in  commerce  has 
not  yet  beg\m.  (See  "Transportation 
Functions  Subject  to  the  HMR"  below 
for  a  proposed  definition  of  "loading 
incidental  to  movement.") 

C.  Transportation  That  Is  "in 
Commerce" 

In  this  NPRM,  we  propose  several 
definitions  to  clarify  the  appllcabllify  of 
the  HMR  to  transportation  functions  and 
the  persons  who  perform  them.  Federal 
hazmat  law  requires  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce.  As  noted  above,  the 
law  defines  "transportation"  and 
"commerce"  separately.  Further,  federal 
hazmat  law  authorizes  the  Secretary  of 
Transportation  to  apply  these 
regulations  to  persons  who  transport 
hazardous  materials  in  commerce  or 
cause  hazardous  materials  to  be 
transported  in  commerce.  Thus,  In  a 
niunber  of  letters  of  interpretation 
issued  over  the  years,  we  have 
explained  that  our  statutory  authority  to 
issue  hazardous  materials  transportation 
safety  regulations  extends,  in  addition 
to  pre-transportatlon  and  packaging 
functions,  only  to  transportation  in 
commerce  or  transportation  for 
commercial  purposes.  Persons  who 
transport  hazardous  material  in 
commerce  or  cause  hazardous  material 
to  be  transported  in  commerce  are 
subject  to  the  federal  hazmat  law  and 
the  HMR.  However,  a  government 
entity,  such  as  a  state-chartered  and 
-funded  university,  is  not  subject  to  the 
HMR  as  a  carrier  unless  it  transports 
hazardous  materials  in  furtherance  of  a 
commercial  enterprise  (April  23, 1991 
RSPA  letter  to  the  Department  of 
Energy;  June  1,  1994  RSPA  letter  to  The 
Honorable  Ronald  V.  Dellimis;  June  3, 
1993  RSPA  letter  to  the  U.S.  Department 
of  Energy;  September  26, 1994  RSPA 
letter  to  California  Environmental 
Protection  Agency;  August  12,  1999 
RSPA  letter  to  University  of  Colorado, 
Boulder  Campus).  Similarly,  we  have 
stated  that  the  transportation  of 
hazardous  materials  by  private 
individuals  in  personal  vehicles  for 
personal  use  is  not  subject  to  the  HMR 
(October  1, 1999  RSPA  letter  to 
Raymond  K.  Barwin). 

While  we  have  declared  in  these  and 
other  letters  of  interpretation  that  the 
HMR  do  not  apply  to  transportation  of 
hazardous  materials  in  private  motor 
vehicles  by  private  individuals  for 
personal  use,  or  transportation  of 
hazardous  materials  by  government 


entities  for  noncommercial  purposes, 
this  statement  of  applicability  is  not 
formally  expressed  in  the  HMR.  We 
therefore  propose  to  include  in  HMR  a 
section  specifically  stating  that 
noncommercial  transportation  of 
hazardous  materials  is  not  subject  to  the 
HMR.  Noncommercial  transportation 
includes  transportation  of  hazardous 
materials  by  government  employees  for 
government  purposes  and  by  private 
individuals  in  private  motor  vehicles  for 
personal  use. 

We  have  historically  considered 
commerce  to  include  all  private — that 
is,  non-governmental — transportation  of 
hazardous  materials  except  for 
transportation  In  a  personal  vehicle  for 
the  personal  use  of  an  individual.  Thus, 
noncommercial  transportation  does  not 
Include  transportation  of  hazardous 
materials  by  not-for-profit  entities.  In 
general,  we  regard  the  activities  of  an 
entity  to  be  its  "business,"  regardless  of 
whether  it  is  organized  for  profit  or  not. 
To  the  extent  that  an  entity  performs 
activities  for  others,  including  its 
shareholders  and  employees,  it  is 
engaged  in  commerce.  Thus,  the  fact 
that  an  entity  is  established  as  a  non- 
profit organization  is  not  relevant  to  the 
determination  of  whether  it  performs 
activities  "in  commerce."  A  non-profit 
entity  may  engage  in  commercial 
activities  to  the  same  extent  as  a  for- 
profit  company.  Not-for-profit  entities 
that  offer  or  transport  hazardous 
materials  are  subject  to  all  applicable 
requirements  of  the  HMR. 

ui  letters  of  interpretation,  we  also 
have  clarified  that  the  HMR  do  not 
apply  to  intra-fecility  movements  of 
hazardous  materials  that  take  place 
entirely  on  private  property  where 
public  access  is  denied  or  restricted.  We 
have  explained  that  movements  of 
hazardous  materials  that  take  place 
entirely  within  a  private  facility  are  not 
subject  to  the  HMR.  If  such  movements 
utilize  or  cross  public  roads,  however, 
they  are  subject  to  the  HMR.  (May  3. 
1979  Materials  Transportation  Bureau 
[RSPA  predecessor  agency)  to  the  Olin 
Corporation;  September  15,  1981  FHWA 
letter  to  Hooker  Chemical  Company; 
March  25,  1983  RSPA  letter  to  the 
Assistant  Fire  Marshall  for  the  State  of 
Kentucky;  April  23,  1991  RSPA  letter  to 
the  Department  of  Energy;  April  19, 
1994  RSPA  letter  to  California 
Department  of  Justice;  July  2.  1999 
RSPA  letter  to  Mr.  Mark.  R.  Maki;  and 
August  19,  1997  RSPA  letter  to 
Lockheed  Martin  Energy  Systems,  Inc.) 
It  should  be  noted,  however,  that  these 
letters  of  interpretation  do  not  concern 
baggage  or  packages  offered  to  airlines 
for  transportation  that  are  moved  within 
the  contiguous  boundaries  of  an  airport. 
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Baggage  and  packages  that  contain 
hazardous  materials  are  subject  to 
applicable  HMR  requirements  even 
when  moving  within  the  confines  of  an 
airport  facili^. 

One  commenter  suggests  that  the 
HMR  incorporate  an  exception  from 
regulation  for  the  movement  of 
containerized,  non-bulk  hazardous 
materials  from  one  part  of  a  facility  to 
another  part  across  a  public  road. 
"Extensive  DOT  regulation  under  the 
HMR  is  not  needed  to  protect  public 
safety  during  such  crossing  *  *  *  The 
movement  *  *  *  associated  with  the 
proposed  road  crossing  exception  would 
occTir  only  at  the  point  of  origin  *   •   • 
The  personnel  involved  would  be 
trained  per  OSHA  and  EPA 
requirements  on  how  to  handle 
hazardous  materials  safely  and  how  to 
respond  in  the  unlikely  event  of  an 
incident.  On-site  emergency  response 
personnel  would  be  inunediately 
available  to  respond.  Those  facts 
warrant  the  exclusion  of  a  larger 
quantity  of  material  from  the  HMR 
requirements  during  such  crossings." 
(The  Boeing  Company)  We  do  not 
believe  such  an  exception  is  necessary. 
In  letters  of  interpretation,  we  have 
indicated  that  use  of  a  red  traffic  signal 
or  road  closure  to  deny  public  access  to 
a  public  highway  utilized  for 
movements  of  hazardous  materials 
between  areas  of  the  same  facility  makes 
the  portion  of  the  highway  to  which 
access  is  restricted  private  cmd  that 
Qiovements  of  hazardous  materials  in 
sudi  circumstances  would  not  be 
subject  to  the  HMR  (December  30, 1998 
RSPA  letter  to  General  Electric 
Company).  We  have  further  explained 
that  "(i|f  a  road  is  used  by  members  of 
the  general  public  (including 
dependents  of  Government  employees) 
without  their  having  to  gain  access 
through  a  controlled  access  point, 
transportation  on  (across  or  along)  that 
road  is  in  commerce.  On  the  other  hand, 
if  access  to  a  road  is  controlled  at  all 
times  *  *   *  transportation  on  that  road 
is  not  in  commerce."  (December  30, 
1998  RSPA  letter  to  General  Electric 
Company)  Signs  and  automated  access 
control  systems  that  warn  the  public 
that  an  area  is  restricted  and  prevent 
access  to  restricted  areas  are  methods 
that  can  be  used  to  control  public  access 
(December  12,  1997  RSPA  letter  to 
Richland  Operations  Center, 
Department  of  Energy).  This  NPRM 
proposes  to  add  a  statement  to  the  HMR 
indicating  that  the  HMR  do  not  apply  to 
rail  and  motor  vehicle  movements  of  a 
hazardous  material  that  occur  entirely 
within  a  contiguous  facility  boundary, 
other  than  at  a  transportation  facility  as 


defined  in  this  NPRM,  where  public 
access  is  controlled  even  when  such 
movements  are  performed  by  a  for-hire 
carrier. 

D.  Transportation  Functions  Subject  to 
the  HMR 

As  discussed  above,  in  addition  to 
pre-transportation  and  packaging 
functions,  only  transportation  that  is  "in 
commerce"  is  subject  to  regulation 
under  federal  hazmat  law.  Federal 
hazmat  law  defines  "transportation"  as 
"the  movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement."  However,  federal  hazmat 
law  does  not  define  "movement  "  nor 
does  it  define  "loading,  unloading,  or 
storage  incidental  to  movement." 
Neither  do  the  HMR  currently  define 
these  terms. 

Movement.  Clearly,  the  key  word  in 
the  definition  of  "transportation" 
included  in  federal  hazmat  law  is 
"movement."  We  propose  to  define 
"movement"  to  mean  "the  physical 
transfer  of  a  hazardous  material  from 
one  geographic  location  to  another  by 
rail  car,  aircraft,  motor  vehicle,  or 
vessel."  A  carrier  "moves"  a  hazardous 
material;  thus,  transportation  in 
commerce  necessarily  involves 
activities  performed  by  a  carrier  in 
connection  with  the  movement  of  a 
hazardous  material.  In  this  NPRM.  we 
propose  that,  for  purposes  of 
applicability  of  the  HMR.  transportation 
in  commerce  begins  when  a  carrier  takes 
physical  possession  of  a  hazardous 
QUterial  for  the  purpose  of  transporting 
it  and  continues  until  the  package 
containing  the  hazardous  material  is 
delivered  to  its  destination  as  indicated 
on  the  shipping  paper  under  which  t^e 
hazardous  material  is  moving.  All 
loading,  unloading,  and  storage 
functions  performed  by  a  carrier  in  the 
course  of  transporting  a  hazardous 
material  in  commerce  would  be  subject 
to  the  requirements  of  the  HMR. 

Many  hazardous  materials  shipments 
are  transported  by  private  motor 
carriers — companies  that  own  the 
hazardous  materials  they  transport  and 
transport  them  in  company-operated 
vehicles  driven  by  company  personnel. 
Commenters  to  the  1996  ANPRM  and 
the  1999  supplemental  ANPRM  state 
that  the  HMR  should  apply  in  the  same 
manner  to  private  and  for-hire  carriers. 
As  one  commenter  notes,  "Distinctions 
should  not  be  made  between  private  and 
common  carriers,  as  the  function  of  the 
activity  is  the  same  whether  private  or 
common."  (HM-223  Working  Group) 
However,  the  nature  of  private  carriage 
makes  it  difficult  to  identify  a  point  at 
which  a  private  carrier  makes  the 
transition  from  offeror  to  carrier  to 


consignee  for  the  purpose  of 
determining  when  the  "carrier"  takes 
possession  of  a  hazardous  materials 
shipment  from  the  "offeror."  In  this 
NPRM,  we  propose  that,  for  private 
motor  carriers,  transportation  in 
commerce  begins  when  a  motor  vehicle   ■ 
driver  teikes  possession  of  a  hazardous 
material  for  the  purpose  of  transporting 
it  and  continues  until  the  motor  vehicle 
driver  relinquishes  possession  of  the 
package  at  its  destination  and  is  no 
longer  responsible  for  performing 
functions  subject  to  the  HMR. 

Under  this  NPRM,  a  hazardous 
material  would  be  in  transportation  in 
commerce  imtil  it  reaches  the  final 
destination  as  indicated  on  the  shipping 
paper  under  which  the  hazardous 
material  is  moving,  except  where  the 
hazardous  material  is  repackaged  prior 
to  delivery  or  stored  for  purposes  other 
than  transportation.  For  example,  when 
a  hazardous  material  transported  in  a 
rail  tank  car  arrives  at  an  intermodal 
transfer  facility  where  the  material  will 
be  transferred  to  several  cargo  tanks  for 
delivery  to  a  consignee,  transportation 
in  commerce  ends  when  the  rail  carrier 
relinquishes  possession  of  the  tank  car 
at  the  transfer  fecility.  The  transfer 
facility  will  perform  pre-transportation 
activities  in  the  process  of  transferring 
the  material  to  the  cargo  tanks  and 
preparing  them  for  transportation. 
Transportation  in  commerce  would 
begin  when  a  highway  carrier  takes 
possession  of  the  hazardous  material 
from  the  transfer  facility.  Similarly, 
when  a  hazardous  material  is 
transported  to  and  held  at  a  storage 
fecility  at  the  request  of  the  consignor  or 
consignee,  as  indicated  on  shipping 
papers  under  which  the  hazardous 
material  is  moving,  transportation  in 
commerce  ends  when  the  carrier  places 
the  material  in  the  storage  fecility,  even 
if  it  is  owned  by  the  carrier.  Note, 
however,  that  we  are  proposing  and 
requesting  comment  on  two  alternatives 
for  applying  the  HMR  to  rail  cars  stored 
on  leased  track  (see  "Storage  Incidental 
to  Movement"  below  for  alternatives 
discussion). 

This  proposal  is  consistent  with 
ciirrent  HMR  requirements  and  letters  of 
interpretation  we  have  issued  to  clarify 
the  meaning  of  the  term  "transportation 
in  commerce."  For  example,  we  have 
explained  that  "a  hazardous  material  is 
considered  'in  transit'  *  •  *  until  it 
reaches  its  final  destination,  provided  it 
has  not  been  repackaged."  (December 
17, 1990  letter  to  David  K.  Lindemuth 
Company,  Inc.) 

Loading  and  Unloading  Incidental  to 
Movement.  Loading  and  unloading 
"incidental  to  movement"  of  a 
hazardous  material  is  loading  or 
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unloading  associated  with  such 
movement.  We  therefore  propose  to 
define  these  terms  based  on  whether  the 
activities  to  which  they  refer  are 
associated  with  a  carrier's  movement  in 
commerce  of  a  hazardous  material. 
Using  this  approach,  we  propose  to 
define  "loading  incidental  to 
movement"  to  mean  loading  of  a 
hazardous  material  onto  a  transport 
vehicle,  aircraft,  or  vessel  or  into  a  bulk 
packaging  for  purposes  of  transporting  it 
when  performed  by  a  person  employed 
by  or  under  contract  to  a  for-hire  carrier 
or,  in  the  case  of  a  private  motor  carrier, 
when  performed  by  the  driver  of  the 
motor  vehicle  into  which  the  hazardous 
material  is  being  loaded  immediately 
prior  to  movement  in  commerce  of  the 
hazardous  material.  We  propose  to 
define  "imloading  incidental  to 
movement"  to  mean  unloading  of  a 
hazardous  material  from  a  transport 
vehicle,  aircraft,  or  vessel  or  from  a  bulk 
packaging  when  performed  by  a  person 
employed  by  or  imder  contract  to  a  for- 
hire  carrier  or,  in  the  case  of  a  private 
motor  carrier,  when  performed  by  the 
driver  of  the  motor  vehicle  from  which 
the  hazardous  material  is  being 
unloaded  immediately  after  movement 
in  commerce  is  completed.  Loading  and 
unloading  incidental  to  movement  in 
commerce  would  also  include  loading 
and  unloading  of  packaged  hazardous 
materials  at  facilities  where  such 
packages  are  transferred  from  one 
transport  vehicle  to  another  or  from  one 
mode  of  transportation  to  another. 

As  proposed  in  this  NPRM,  hazardous 
materials  unloading  operations 
performed  by  consignees  would  not  be 
subject  to  the  HMR.  Consignee 
imloading  is  not  part  of  transportation 
in  commerce  as  we  propose  to  apply 
that  term  because  it  occurs  after 
movement  in  commerce  is  completed. 

For  the  most  part,  this  proposal  is 
consistent  with  current  HMR 
requirements  and  letters  of 
interpretation  and  administrative 
decisions  we  have  issued  to  clarify  the 
applicability  of  the  HMR  to  unloading 
operations  from  transport  vehicles  and 
bulk  packagings  other  than  tank  cars.  As 
long  ago  as  1978,  we  stated  that 
requirements  in  the  HMR  applicable  to 
cargo  tank  unloading  end  when  the 
activities  of  the  carrier  relative  to  a 
given  shipment  end  (November  24, 1978 
Materials  Transportation  Bureau  letter 
to  Dow  Chemical).  More  recently,  we 
explained  that  the  HMR  requirements 
governing  cargo  tank  unloading 
operations  do  not  apply  when  the  cargo 
tank  has  been  placed  on  the  consignee's 
premises  and  the  motive  power  has 
been  removed  ftt)m  the  premises  (March 


23, 1999  RSPA  letter  to  Great  Lakes 
Chemical  Corporation). 

For  hazardous  materials 
transportation  by  rail  tank  car,  however, 
the  proposals  in  this  NPRM  applicable 
to  hazcirdous  materials  unloading 
operations  represent  a  change  from 
current  practice  and  interpretation. 
Historically,  the  tank  car  unloading 
requirements  included  in  Part  1 74  of  the 
HMR  have  been  applied  to  all  unloading 
operations.  These  requirements  are  set 
forth  in  section  174.67  of  the  HMR  and 
include  procedural  and  attendance 
requirements.  The  requirements  date 
back  to  a  time  when  tank  cai^  were 
unloaded  while  on  a  carrier's  track  or 
public  siding  in  the  center  of  or  adjacent 
to  a  populated  area.  Interpretations  and 
administrative  determinations  issued  by 
RSPA  and  FRA  reflect  this  historical 
application  of  the  HMR.  Thus,  in  an 
administrative  determination  of       * 
preemption  applicable  to  certain 
California  and  Los  Angeles  County 
requirements  for  handling  and 
transportation  of  hazardous  materials 
(February  15,  1995;  60  FR  8773)  and  in 
informal  letters  of  interpretation 
(February  14,  1984  FRA  letter  to  W.R. 
Grace  &  Co.),  we  recognized  that  section 
174.67  applies  to  consignee  unloading 
and,  therefore,  that  consignee  unloading 
of  tank  cars  is  "imloading  that  is 
incidental  to  transportation"  and  subject 
to  requirements  of  the  HMR. 

Today,  a  large  proportion  of 
hazardous  materials  tank  cars  are 
unloaded  by  consignees  over  extended 
periods  of  time  directly  into 
manufacturing  processes  at  privately 
owned  facilities  where  public  access  is 
restricted.  As  one  commenter  states, 
"The  transfer  of  cargo  into,  and  out  of, 
tank  cars  is  primarily  a  shipper  activity. 
We  are  not  aware  of  any  circumstances 
in  which  rail  carriers  are  responsible  for 
loading  or  unloading,  except  in 
emergency  operations  where  thecarrier 
is  the  consignor  or  consignee  of  the  tank 
car."  (Chemical  Manufacturers 
Association;  comments  originally 
submitted  under  Docket  HM-212) 
Another  commenter  suggests  that  the 
current  tank  car  unloading  requirements 
in  the  HMR  are  biased  "toward  the  old, 
obsolete,  and  inappropriate  regulatory 
requirements  that  only  carriers  are 
responsible  for  unloading.  In  the 
majority  of  cases,  the  shipper  has  total 
control  over  the  unloading  process  and 
has  established,  safe,  proven  practices  to 
accomplish  the  load  and  unload  product 
transfer  process."  (Akzo  Chemicals,  Inc., 
conunents  originally  submitted  under 
Docket  HM-212). 

We  agree  that  hazardous  materials 
tank  car  loading  and  unloading 
operations  generally  are  part  of  the 


manufacturing  process  and,  as  such,  are 
inappropriate  for  regulation  as 
transportation  functions  under  the 
HMR.  In  this  NPRM,  we  propose  that 
loading  of  a  tank  car  by  a  shipper  and 
unloading  of  a  tank  car  by  a  consignee 
within  a  facility  would  not  be  subject  to 
the  HMR.  This  approach  is  consistent 
with  RSPA's  current  regulation  of  cargo 
tank  loading  and  unloading  and  takes 
into  account  the  changes  in  industry  rail 
tank  car  unloading  practices  since  the 
regulations  in  section  174.67  were 
promulgated.  Accordingly,  we  propose 
to  remove  the  obsolete  requirements 
relating  to  tank  car  unloading  from 
section  174.67. 

While  hazardous  materials  tank  car 
loading  and  unloading  operations  per  se 
are  more  appropriately  regulated  as 
manufacturing  rather  than 
transportation  operations,  FRA  believes 
that  imique  features  of  rail  tank  car 
loading  and  unloading  facilities  and  of 
rail  tank  cars  themselves  require 
continued  application  of  certain  HMR 
requirements  related  to  the  protection  of 
train  and  engine  crews  operating  within 
a  shipper  or  consignee  facility.  For 
example,  a  rail  taiik  car  on  a  gentle 
slope  can  move  without  being  attached 
to  motive  power.  Rail  tank  cars  that  do 
not  have  their  brakes  set  or  wheels 
blocked  have  rolled  out  through  plant 
fence  lines;  such  unrestrained 
movements  have  fouled  railroad 
trackage  and  caused  accidents. 

In  addition,  rail  carriers  routinely 
enter  and  exit  loading  and  unloading 
facilities  to  pick  up  or  drop  off  rail  cars. 
Further,  facilities  fr^uently  contract 
with  rail  carriers  to  move  rail  cars 
within  a  facility.  Rail  tank  cars  with 
hoses  attached  may  be  buried  within  a 
string  of  similar  cars  and  not  visible  to 
a  train  and  engine  crew  tasked  with 
switching  or  relocating  the  cars.  FRA 
wants  to  assure  that,  at  the  point  of 
physical  interface  between  the  general 
system  of  rail  transportation  and  the 
facility  rail  system,  train  and  engine 
crews  do  not  make  inappropriate 
assumptions  about  the  status  of  a 
particular  rail  car  or  series  of  rail  cars 
and  attempt  to  move  cars  that  are 
attached  to  facility  storage  tanks  or 
manufacturing  processes,  thereby 
endangering  train  and  engine  crew 
safety  or  adversely  affecting  movement 
along  the  general  system  of  rail 
transportation. 

Therefore,  in  this  NPRM  we  propose 
to  consolidate  requirements  related  to 
the  protection  of  train  and  engine  crews 
operating  within  a  shipi>er  or  consignee 
facility  in  Part  173  of  the  HMR. 
Specifically,  requirements  for  posting 
warning  signs,  setting  hand  brakes,  and 
blocking  the  wheels  of  hazardous 
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materials  tank  cars  placed  for  unloading 
with  closiu^s  open  would  be  moved 
from  section  174.67(a)(2)  and  (a)(3)  and 
added  to  section  173.31.  We  further 
propose  to  require  application  of  these 
protective  measures  whenever  a  tank  car 
is  placed  for  loading  with  a  closure 
open.  The  risk  to  the  general  system  of 
rail  transportation  and  to  train  and 
engine  crews  operating  within  a  facility 
is  the  same  whether  a  hazardous 
materials  tank  car  is  placed  for  either 
loading  or  unloading  with  a  closure 
open.  The  HMR  include  a  requirement 
at  section  174.9  for  a  rail  carrier  to 
inspect  at  ground  level  hazardous 
materials  rail  cars  accepted  for 
transportation  or  placed  in  a  train  for 
required  markings,  labels,  placards, 
securement  of  closxires,  and  leakage. 
The  requirements  we  are  proposing  for 
section  173.31  will  serve  to  reinforce  the 
more  general  provision  in  section  174.9. 

In  addition  to  the  above  requirements, 
hazardous  materials  rail  tank  car 
loading  and  unloading  opersttions, 
including  luiloading  operations 
conducted  by  railroad  employees  on 
railroad  property  of,  typically,  diesel 
fuel  for  locomotives,  are  subject  to 
applicable  regulations  of  OSHA,  EPA, 
and  state  and  local  governments  and 
Indian  tribes. 

Storage  incidental  to  movement. 
Storage  "incidental  to  movement"  of  a 
hazardous  material  is  storage 
undertaken  by  a  carrier  as  part  of  the 
essentially  uninterrupted  movement  of  a 
hazardous  material  in  commerce.  In 
general,  this  would  not  include  the 
directed  holding  of  a  hazardous  material 
by  the  shipper  (offeror)  at  an  en  route 
point  until  its  further  movement  is 
requested.  (But  see  the  discussion, 
below,  of  storage  of  rail  tank  cars  on 
leased  track.)  We  propose  to  define 
"storage  incidental  to  movement"  to 
mean  temporary  storage  of  a  transport 
vehicle,  freight  container,  or  package 
containing  a  hazardous  material 
between  the  time  that  a  carrier  takes 
physical  possession  of  the  hazardous 
material  to  transport  it  in  commerce 
until  the  package  containing  the 
hazardous  material  is  delivered  to  its 
destination  as  indicated  on  shipping 
docimientation.  As  a  specific  alternative 
concerning  railroad  tank  cars  stored  on 
railroad  property  that  is  the  shipping 
paper  destination  but  not  the  lUtimate 
destination  where  the  car  will  be 
unloaded,  we  also  propose  to  consider 
such  storage  as  storage  incidental  to 
movement. 

Thus,  "storage  incidental  to 
movement"  in  commerce  would  include 
temporary  storage  at  a  carrier's  terminal 
where  the  package  containing  the 
hazardous  material  is  to  be  transferred 


from  one  transport  vehicle  to  another  or 
from  one  transportation  mode  to 
another.  (Note,  however,  that,  as 
discussed  above,  storage  of  a  hazardous 
material  at  a  carrier's  terminal  where  a 
hazardous  material  is  repackaged  prior 
to  re-shipment  is  not  storage  incidental 
to  transportation  as  we  propose  to 
define  it  in  this  NPRM.)  Storage 
incidental  to  movement  of  a  hazardous 
material  in  commerce  would  also 
include  the  period  during  which  a 
transport  vehicle  carrying  hazardous 
materials  is  parked  temporarily  at  an  en 
route  point,  e.g.,  safe  haven,  a  rail  yard, 
a  marine  terminal,  or  at  a  truck  stop, 
motel,  restaurant,  rest  area,  or  similar 
location. 

Storage  incidental  to  movement  in 
commerce  woiUd  include  temporary 
storage  of  a  hazardous  material  at  a 
carrier's  facility  after  the  carrier  takes 
possession  of  the  package  for  purposes 
of  transporting  it  with  reasonable 
dispatch  to  a  specifically  identified 
destination  and  prior  to  delivery  of  the 
package  to  its  consignee.  We  recognize, 
however,  that  a  carrier  may  store 
hazardous  materials  under 
circumstances  in  which  such  storage  is 
not  incidental  to  movement  as  we 
propose  to  define  it  in  this  NPRM.  For 
example,  if  a  hazardous  materials 
package  is  consigned  to  a  storage  facility 
operated  by  a  carrier — that  is,  if  the 
shipping  documentation  accompanying 
the  shipment  indicates  a  carrier- 
operated  storage  facility  as  the 
destination — then,  movement  in 
commerce  ends  when  the  shipment 
arrives  at  the  storage  facility. 
Subsequent  storage  of  the  hazardous 
material  at  the  storage  facility  is  not 
storage  incidental  to  movement  as 
proposed  in  this  NPRM.  Again,  we 
propose  an  alternative  for  railroad  tank 
car  storage  at  interim  locations  that 
would  consider  such  cars  as  in  storage 
incidental  to  transportation  even  if  the 
shipping  paper  shows  the  interim 
location  as  the  car's  destination. 

The  temporary  holding  of  a  package 
containing  hazardous  materials  at  a 
motor  carrier  terminal  for  consolidation 
with  other  packages  is  clearly  within  the 
meaning  of  storage  incidental  to 
movement  of  a  hazardous  material  in 
commerce  as  proposed  here.  Further,  for 
through  shipments,  storage  incidental  to 
movement  in  commerce  as  proposed  in 
this  NPRM  also  includes  the  temporary 
holding  of  a  package,  freight  container, 
rail  car,  or  other  instrument  of 
containment  of  a  hazardous  material  at 
a  marine  terminal  pending  the  arrival  of 
a  vessel  onto  which  it  will  be  loaded  or 
prior  to  its  inland  movement  by  rail  or 
highway.  Similarly,  the  holding  of  a 
freight  container  or  trailer  at  a  carrier's 


intermodal  container  transfer  facility  is 
within  the  meaning  of  storage  incidental 
to  movement  of  a  hazardous  material  in 
commerce  as  proposed  here.  Storage 
incidental  to  movement  of  hazardous 
materials  in  commerce  is  subject  to 
requirements  in  the  HMR. 

As  proposed  in  this  NPRM,  neither 
,  storage  of  a  hazardous  material  at  an 
offeror  facility  prior  to  its  acceptance  by 
a  carrier  nor  storage  of  a  hazardous 
material  at  a  consignee  facility  after  it 
has  been  delivered  by  a  carrier  would  be 
subject  to  the  HMR.  Offerors  sometimes 
store  hazardous  materials,  except  for 
hazardous  wastes,  in  authorized 
packagings  for  weeks  or  even  months 
prior  to  shipment;  similarly,  consignees 
sometimes  store  hazardous  materials  in 
authorized  packagings  for  extended 
periods  after  delivery.  In  the  case  of  a 
shipper,  transportation  in  commerce  has 
yet  to  begin  because  a  carrier  has  not  yet 
taken  physical  possession  of  the 
package;  in  the  case  of  a  consignee, 
transportation  in  commerce  is 
completed  because  the  carrier  has 
relinquished  physical  possession  of  the 
package.  For  a  hazardous  material  that 
is  consigned  by  an  offeror  to  a  storage 
facility  rather  than  to  an  end  user,  the 
material  is  no  longer  in  transportation  in 
conunerce  once  it  has  been  delivered  to 
the  storage  facility  even  if  the  storage 
facility  is  owned  or  operated  by  the 
carrier.  (Under  oiu  alternative  proposal, 
tracks  of  the  general  railroad  system  at 
interim  locations  where  tank  cars  are 
stored  would  not  be  considered  such  a 
storage  facility.)  Similarly,  a  hazardous 
material  that  is  delivered  to  a  transfer 
facility  for  repackaging  and  is  stored 
temporarily  pending  its  repackaging  is 
not  in  storage  incidental  to  movement 
and,  thus,  not  subject  to  the 
requirements  of  the  HMR. 

Generally,  this  proposed  definition  of 
"storage  incidental  to  movement"  of 
hazardous  materials  in  commerce  is 
consistent  with  ciurent  HMR 
requirements  and  previous 
interpretations  and  administrative 
decisions  issued  by  RSPA.  In  IR-28, 
City  of  San  Jose,  California;  Restrictions 
on  Storage  of  Hazardous  Materials 
(March  8,  1990;  55  FR  8884),  we  stated 
that  consignor  and  consignee  storage  of 
hazardous  materials  is  not  incidental  to 
transportation  in  commerce.  Similarly, 
in  an  administrative  determination  of 
preemption  applicable  to  certain 
California  and  Los  Angeles  County 
requirements  for  handling  and 
transportation  of  hazardous  materials 
(February  15,  1995;  60  FR  8773),  we 
stated  that  "storage  that  is  incidental  to 
transportation  includes  storage  by  a 
carrier  that  may  occur  between  the  time 
a  hazardous  material  is  offered  for 
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transportation  to  a  carrier  and  the  time 
it  reaches  its  intended  destination  and 
is  accepted  by  the  consignee  *  *  * 
[Clonsignor  and  consignee  storage  of 
hazardous  materials  is  not  incidental  to 
transportation  in  commerce  *  *  *" 
Further,  "hazardous  materials  that  are 
stored  at  a  manufactiuing  facility 
awaiting  consumption  in  the 
manufacturing  process  are  not  stored 
incidental  to  transportation  in 
commerce,  and  are  beyond  the  reach  of 
federal  hazmat  law."  This  position  is 
reiterated  in  a  number  of  letters  of 
interpretation.  (See,  for  example,  an 
April  4. 1992  RSPA  letter  to  Adcom 
Express  Incorporated,  an  October  13, 
1992  RSPA  letter  to  North  American 
Transportation  Consultants.  Inc.,  and  an 
April  23, 1993  RSPA  letter  to  the 
Southeastern  Association  of  Fire  Chiefs 
Incorporated.) 

In  the  1999  supplemental  ANPRM,  we 
asked  whether  the  HMR  should  specify 
a  time  limit  on  storage  incidental  to 
movement  in  commerce  after  which  the 
material  would  no  longer  be  considered 
to  be  "in  transportation  in  commerce" 
and  subject  to  the  requirements  of  the 
HMR.  Most  industry  commenters 
opposed  a  time  limit.  Typical  of  their 
position  is  the  following  comment: 
"Any  time  limit  is  an  arbitrary 
assignment.  An  arbitrary  time  limit 
could  increase  the  risk  of  a  hazardous 
materials  incident  because  it  would 
force  extra  handling  of  hazardous 
materials  *  *  *  It  is  inappropriate  for 
RSPA  (or  any  other  agency)  to  prescribe 
a  time  limit  for  storage  incidental  to 
transportation  as  it  is  the  reason  for  the 
standstill  and  not  the  duration  that 
determines  whether  the  storage  is 
incidental  to  transportation  or  not." 
(HM-223  Working  Group) 

On  the  other  hand,  many  state 
environmental  agencies  strongly  believe 
that  there  should  be  a  time  limit  on 
storage  incidental  to  movement  of 
hazardous  materials  in  commerce.  "[I]t 
is  reasonable  to  expect  that  the 
hazardous  materials  transportation  must 
resume  within  a  specific  time  frame, 
from  when  the  hazardous  materials 
transportation  ceased  [its]  movement,  to 
remain  subject  to  the  HMR.  If  the 
hazardous  materials  are  not  being 
actively  transported  from  one  place  to 
another  within  24  hours  of 
transportation  ceasing,  then  the 
materials  are  no  longer  in  transportation 
*   *   *  If  (the  time  frame  is]  exceeded, 
then  the  materials  are  not  being 
transported  and  'storage  incidental  to 
transportation'  has  also  ceased,  and  the 
materials  are  in  non-transportation 
related  storage.  The  hazardous  materials 
are  no  longer  subject  to  the  HMR  *  *  *" 


(New  Jersey  Department  of 
Environmental  Protection) 

In  this  NPRM,  we  are  not  proposing 
to  limit  the  time  that  a  hazardous 
material  shipment  may  remain  in 
storage  incidental  to  movement  of 
hazardous  materials  in  commerce.  We 
agree  with  commenters  that  such  a  time 
limit  could  have  an  adverse  effect  on 
transportation  safety.  To  comply  with  a 
time  limit,  for  example,  carriers  might 
move  hazardous  materials  from  one 
storage  location  to  another,  increasing 
public  exposure  and  the  risk  of  an 
incident.  Moreover,  placing  a  time  limit 
on  the  applicability  of  the  HMR  to 
storage  of  hazardous  materials  during 
transportation  in  commerce  could 
subject  carriers  to  a  myriad  of  different 
state  and/or  local  hazardous  materials 
labeling,  packaging,  or  other 
requfrements  on  packages  held  in 
incidental  storage  beyond  the  specified 
time  limit  and  could  obstruct  or  unduly 
burden  interstate  conunerce.  As 
explained  later  in  this  preamble, 
however,  facilities  at  which  hazardous 
materials  are  held  in  storage  incidental 
to  movement  in  conunerce  are  not 
exempt  from  OSHA  requirements 
governing  the  safety  of  workers  and  the 
facility,  nor  are  they  exempt  from  state 
and  local  fire  and  building  code 
standards  and  similar  requirements. 
EPA  regulations  may  also  apply.  For 
example,  hazardous  wastes  stored 
incidental  to  movement  in  conunerce 
are  subject  to  EPA  RCRA  regulations, 
including  time  limits  for  shipment  and 
disposal. 

For  one  aspect  of  rail  transportation, 
special  clarification  may  be  necessary. 
We  have  said  that  storage  of  rail  cars 
containing  hazardous  materials  on 
leased  track  is  storage  incidental  to 
transportation  in  commerce  and  subject 
to  regulation  imder  the  HMR;  in  such 
instances,  the  leased  track  is  considered 
to  be  carrier  property,  and  any  storage 
of  hazardous  materials  on  leased  track  is 
considered  storage  prior  to  delivery  of 
the  hazardous  materials  to  a  consignee 
(see  February  14,  1994  letter  from  FRA 
to  Wheeling  and  Lake  Erie  Railway).  As 
we  examined  storage  issues  related  to 
this  NPRM,  we  have  re-evaluated  our 
previous  interpretations  concerning 
storage  of  hazardous  matericils  in  rail 
cars  on  leased  track. 

Leased  track  may  be  located  directly 
adjacent  to  a  shipper  or  consignee 
facility  or  within  a  rail  carrier  facility 
some  distance  from  either  the  shipper  or 
ultimate  consignee.  The  lessee  may  have 
exclusive  use  of  the  leased  track,  or  the 
leased  track  also  may  be  used  for 
movement  of  rail  cars  other  than  those 
of  the  shipper  or  consignee.  In  some 
situations,  the  lease  is  a  "rolling"  one. 


comprised  of  the  track  beneath  a 
particiUar  rail  car.  Railroads  often  agree 
to  store  cars  along  the  route  to  their 
ultimate  destinations  due  to  fluctuation 
in  seasonal  demand  for  the  commodities 
and  limited  track  space  at  a  consignee's 
facility.  Examples  are  liquefied 
petroleiun  gas,  often  held  at  locations 
distant  from  its  end  user  pending  the 
demand  for  the  product  in  cold  weather, 
and  anhydrous  ammonia,  often  held 
until  the  agricultural  cycle  requires 
forwarding  to  a  consignee.  In  these 
situations,  tank  cars  may  be  consigned 
to  interim  storage  locations  on  leased 
track.  Where  that  is  true,  the  cars 
arguably  have  reached  the  destination 
shown  on  the  shipping  papers  and, 
under  our  first  alternative,  would  be 
considered  not  in  storage  that  is 
incidental  to  transportation.  However, 
these  interim  storage  locations  are  not 
the  ultimate  destination  of  the 
shipments,  and  the  raifroad  maintains 
effective  custody  and  control  of  the 
shipments,  which,  as  proposed  in  this 
NPRM  and  explained  earlier  in  this 
preamble,  is  the  primary  consideration 
for  determining  the  applicability  of  the 
HMR  to  transportation  functions. 

Under  the  Federal  Railroad  Safety  Act 
(FRSA)  and  other  rail  safety  laws,  FRA 
has  treated  leased  track  as  being  outside 
the  general  rail  system  and,  thus, 
outside  the  scope  of  FRA's  rail  safety 
regulations  only  if  such  track  is 
"immediately  adjacent"  to  a  plant 
facility  and  the  "lease  provides  for,  and 
actual  practice  entails,  exclusive  use  of 
that  trackage  by  the  plant  railroad 
•  *  *"  49  CFR  part  209^,  Appendix  A. 
(For  a  discussion  of  FRA's  jurisdiction 
over  leased  track,  see  Appendix  A  to 
Part  209.  Like  RSPA.  FRA  has  a 
functional  view  of  safety  and  relies 
more  on  the  activities  being  performed 
in  a  particular  context  than  on  the  job 
title  or  facility  name  to  determine  if  its 
regulatory  authority  applies.)  Cars  on 
raifroad  tracks  in  railittad  yards  or 
sidings  distant  bom  the  consignee  are. 
in  FRA's  view,  still  on  the  general 
raifroad  system  and  within  the  care, 
custody,  and  control  of  the  railroad. 
Even  if  a  shipper  or  consignee  leases 
such  track,  it  is  rarely  for  the  exclusive 
use  of  the  shipper's  or  consignee's  cars, 
and,  even  if  so  restricted,  the  track  is  not 
in  any  practical  sense  controlled  by  the 
distant  shipper  or  consignee. 

Ciurent  HMR  requirements,  previous 
interpretations,  and  related  proposals  in 
this  NPRM  suggest  two  possible 
approaches  for  addressing  storage  of  rail 
cars  on  leased  track.  First,  storage  on 
leased  track  could  be  considered  storage 
by  a  consignee  after  movement  in 
transportation  of  the  rail  car  has  been 
completed,  as  indicated  by  the 
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destination  on  shipping  documentation. 
In  such  situations,  the  rail  carrier  is 
acting  as  a  storage  facility  on  behalf  of 
the  shipper  or  consignee  rather  than 
performing  transportation  functions  as  a 
carrier.  Alternatively,  storage  of  rail  cars 
on  leased  track  (other  than  leased  track 
immediately  adjacent  to  the  shipper  or 
consignee  facility  and  exclusively  for 
the  shipper  or  consignee's  use)  could  be 
considered  storage  incidental  to 
movement  because  the  cars  have  not 
been  physically  delivered  to  the 
consignee,  and  the  carrier  retains 
physical  possession  of  the  shipment. 

Under  the  first  alternative,  which  is 
reflected  in  the  proposed  rule  text, 
storage  of  rail  cars  on  leased  track 
would  not  be  considered  "storage 
incidental  to  movement"  in  commerce 
subject  to  applicable  HMR  requirements 
as  we  propose  to  define  the  term  in  this 
NPRM.  In  situations  where  rail  cars 
stored  on  leased  track  have  been 
delivered  to  the  destination  indicated 
on  the  shipping  dociunentation,  new 
shipping  dociunentation  must  be 
prepared  before  the  rail  cars  can  be 
moved  to  the  consignee  location  where 
they  will  be  unloaded.  Under  this 
alternative,  rail  cars  stored  on  leased 
track  would  be  subject  to  relevant 
railroad  safety  rules  administered  by 
FRA.  However,  because  such  storage 
would  not  be  subject  to  applicable  HMR 
requirements.  FRA  hazardous  materials 
inspectors  could  not  apply  rules 
concerning  proper  shipping  papers, 
securement  of  closures,  or  placarding  of 
such  cars  while  they  were  in  storage. 
Moreover,  this  alternative  coiUd  present 
FRA  inspectors  with  the  difficult 
practical  problem  of  determining  which 
railroad  cars  on  a  particular  general 
railroad  system  track  or  in  a  railroad 
yard  are  subject  to  the  HMR  by 
obtaining  shipping  papers  and  lease 
information  on  all  of  the  cars  before 
beginning  an  inspection.  Of  course,  if  a 
shipper  or  consignee  orders  the 
movement  of  a  rail  car  containing 
hazardous  materials  from  a  leased  track 
where  it  has  been  stored  to  a  facility 
where  it  will  be  unloaded,  the  rail  car 
is  subject  to  the  HMR  with  regard  to  the 
performance  of  all  pre-transportation 
and  transportation  functions  related  to 
its  movement.  This  approach  is 
consistent  with  the  proposals  applicable 
to  storage  incidental  to  movement  in 
other  modes  of  transportation  and 
would  make  clear  that  relevant  rules  of 
other  agencies  apply  to  cars  in  such 
storage  because  it  is  not  storage 
incidental  to  transportation. 

Under  the  second  alternative,  which 
is  not  reflected  in  the  proposed  rule 
text,  rail  cars  stored  on  leased  track  not 
immediately  adjacent  to  a  plant  facility 


would  be  considered  in  storage 
incidental  to  movement  and  subject  to 
all  applicable  HMR  requirements  even  if 
the  leased  track  is  the  destination 
shown  on  the  shipping  dociunents.  This 
would  ensure  that  any  rail  car  subject  to 
the  railroad  safety  laws  would  also  be 
subject  to  pertinent  hazardous  materials 
requirements.  We  recognize  that  this 
alternative  is  an  exception  to  the  general 
principle  enunciated  in  this  NPRM  that 
storage  of  a  shipment  of  hazardous 
materials  at  the  destination  indicated  on 
the  shipping  document  is  not  storage 
incidental  to  transportation.  However, 
this  alternative  would  be  consistent 
with  the  NPRM's  proposal  that  the 
question  of  whether  a  given  shipment  is 
moving  in  transportation  in  commerce 
should  be  answered  based  in  part  on 
whether  the  shipment  is  in  the  physical 
possession  of  a  carrier.  It  also  would  be 
consistent  with  FRA's  regulation  of 
those  cars  under  FRSA.  Further,  it  can 
be  argued  that  the  risks  associated  with 
rail  transportation  of  hazardous 
materials  exist  whenever  a  rail  car 
loaded  with  hazardous  materials  is  on 
the  general  railroad  system. 

Generally,  continuing  the  current 
policy  that  rail  cars  stored  on  leased 
track  are  stored  incidental  to  movement 
could  be  accomplished  without 
changing  current  regulatory  language. 
However,  if  the  final  rule  in  this 
proceeding  adopts  this  alternative  for 
rail  tank  cars  but  retains  the  general 
proposal  for  other  modes,  proposed 
sections  171.1(c)(4).  171.1(d)(3),  and 
171.8  would  be  amended  to  make  clear 
that  such  interim  storage  is  storage 
incidental  to  movement. 

Moreover,  if  we  continue  the  current 
policy,  then  separate  rulemaking  may  be 
necessary  to  address  related  safety  and 
emergency  response  issues.  For 
example,  we  would  need  to  consider  the 
continued  applicability  of  the  section 
174.14  expedited  movement 
requirements  to  such  incidental  storage. 
Further,  we  would  need  to  consider 
how  to  assure  that  emergency  response 
information  relevant  to  the  specific 
hazardous  materials  stored  in  rail  cars 
on  leased  track  is  available  as  needed  to 
assist  local  officials  in  planning  for  and 
responding  to  incidents  involving  such 
rail  cars.  In  addition,  we  may  need  to 
consider  imposing  a  time  limit  on  rail 
cars  stored  on  leased  tracks  after  which 
such  storage  would  not  be  considered 
storage  incidental  to  movement  for 
purposes  of  the  HMR.  Although  we    • 
generally  oppose  the  imposition  of  time 
limits  for  storage  incidental  to 
movement  for  the  reasons  stated  above, 
for  specific  materials  stored  onieased 
track  a  time  limit  on  storage  could 
enhance  federal,  state,  and  local 


government  efforts  to  plan  for 
emergencies. 

Commenters  are  invited  to  address  the 
alternatives  outlined  above  for  applying 
the  HMR  to  rail  cars  containing 
hazardous  materials  that  are  consigned 
to  and  stored  on  leased  track.  Should 
the  HMR  continue  to  apply  to  rail  cars 
stored  on  leased  track  in  a  manner 
consistent  with  FRA's  application  of  its 
rail  safety  regulations,  as  described  in 
the  second  alternative?  If  so,  what 
would  be  the  effect  of  such  application 
on  hazardous  materials  shippers  and 
railroads?  What  would  be  the  effect  on 
federal,  state,  and  local  government 
regulation  for  emergency  response 
plaiming  and  community  right-to-know 
purposes?  Is  the  48-hour  limit  on 
holding  a  shipment  at  any  point  short  of 
its  destination  reasonable?  If  a  rail 
shipment  has  arrived  at  the  destination 
shown  on  the  shipping  documents,  or  at 
the  nearest  railroad  facility,  should  the 
railroad  be  permitted  to  store  it 
indefinitely?  Should  a  time  limit  be 
imposed  on  the  length  of  time  rail  cars 
could  be  stored  on  leased  track  for  such 
storage  to  be  incidental  to  movement?  If 
so,  should  such  a  time  limit  be 
conunodity  specific?  What  would  be  the 
impact  of  such  a  time  limit? 

Ii,  as  described  in  the  first  alternative, 
rail  cars  stored  on  leased  track  that  is 
not  adjacent  to  the  shipper's  or 
consignee's  facility  are  not  considered 
to  be  in  storage  incidental  to  movement, 
what  would  be  the  effect  of  such 
application  on  hazardous  materials 
shippers  and  rail  carriers?  What  would 
be  the  effect  on  federal,  state,  and  local 
government  regulations  for  emergency 
response  planning  and  community 
right-to-know  purposes?  Would  placing 
such  storage  on  leased  track  outside  the 
HMR  present  safety  issues  in  terms  of 
FRA's  inability  to  inspect  cars  in  such 
storage  and/or  to  investigate  incidents 
related  to  them?  How  would  FRA 
inspectors  be  able  to  readily  distinguish 
cars  that  are  not  subject  to  the  HMR 
from  cars  that  are? 

E.  State/Local  Requirements  and 
Preemption 

One  of  the  primary  purposes  of 
federal  hazmat  law  is  to  assure  national 
uniformity  of  regulations  applicable  to 
the  transportation  of  hazardous 
materials  in  commerce.  Thus,  the 
preemption  provisions  of  federal  hazmat 
law  generally  preclude  non-federal 
governments  from  imposing 
requirements  applicable  to  hazardous 
materials  transportation  if  complying 
with  the  non-federal  regulation  and 
complying  with  federal  hazmat  law  or 
the  HMR  is  not  possible  (dual 
compliance  test)  or  if  the  non-federal 
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requirement  is  an  obstacle  to  carrying 
out  federal  hazmat  law  or  the  HNQl 
(obstacle  test).  Further,  federal  hazmat 
law  preempts  a  non-federal  requirement 
applicable  to  any  specified  covered 
subject  if  it  is  not  substantively  the  same 
as  federal  hazmat  law  or  the  HMR 
(covered  subjects  test).  The  HMR  are  not 
minimum  requirements  that  other 
jurisdictions  ntay  exceed  if  local 
conditions  warrant;  rather,  the  HMR  are 
national  standards  and  must  be 
uniformly  applied  across  jurisdictional 
lines.  However,  non-federal 
requirements  may  be  authorized  by 
another  federal  law.  Also,  RSPA  may 
waive  preemption  of  a  non-federal 
requirement  if  it:  (1)  provides  the  public 
with  at  least  as  much  protection  as 
requirements  of  federal  hazmat  law  and 
the  HMR,  and  (2)  does  not  impose  an 
uiu«asonable  burden  on  commerce.  49 
U.S.C.  5125(e). 

The  preemption  provisions  of  federal 
hazmat  law  effectively  preclude  state, 
local,  and  tribal  governments  from 
regulating  pre-transportation  functions, 
as  defined  in  this  NPRM.  in  a  manner 
that  differs  from  the  federal 
requirements  if  the  non-federal 
requirement  is  not  authorized  under 
another  federal  law  and  the  non-federal 
requirement  fails  the  dual  compliance, 
obstacle,  or  covered  subject  test. 
Examples  of  such  pre-transportation 
functions  include:  (1)  Determining  the 
hazard  class  of  a  hazardous  material;  (2) 
selecting  a  hazardous  materials 
packaging;  (3)  filling  a  hazardous 
materials  packaging;  (4)  securing  a 
closure  on  a  filled  hazardous  materials 
package  or  container  or  on  one 
containing  a  residue  of  a  hazardous 
material;  (5)  marking  a  package  to 
indicate  that  it  contains  a  hazardous 
material;  (6)  labeling  a  package  to 
indicate  that  it  contains  a  hazardous 
material;  (7)  preparing  a  shipping  paper; 
(8)  providing  and  maintaining 
emergency  response  information;  (9) 
reviewing  a  shipping  paper  to  verify 
compliance  with  the  HMR  or 
international  equivalents;  (10)  for 
persons  importing  a  hazardous  material 
in  to  the  United  States,  providing  the 
shipper  and  the  forwarding  agent  at  the 
place  of  entry  into  the  United  States 
with  information  as  to  the  requirements 
of  the  HMR  that  apply  to  the  shipment 
of  the  material  while  in  the  United 
States;  (11)  certifying  that  a  hazardous 
material  is  in  proper  condition  for 
transportation  in  conformance  with  the 
requirements  of  the  HMR;  (12)  blocking 
and  bracing  a  hazardous  materials 
package  in  a  height  container  or 
transport  vehicle;  (13)  segregating  a 
hazardous  materials  package  in  a  freight 


container  or  transport  vehicle  from 
incompatible  cargo;  and  (14)  selecting  or 
providing  placards  for  a  transport 
vehicle  to  indicate  that  it  is  carrying 
hazardous  materials.  Note  that  we  have 
not  attempted,  in  this  NPRM,  to  identify 
every  function  that  is  a  pre- 
transportation  function — ^that  is,  a 
function  performed  in  advance  of 
transportation  in  commerce  to  prepare  a 
shipment  for  transportation  in 
commerce  or  that  affects  the  safety  of 
the  shipment  in  transportation  in 
commerce.  State,  local,  or  Indian  tribe 
regulation  of  pre-transportation 
functions  not  specifically  identified  in 
this  NPRM  may  also  be  preempted 
under  federal  hazmat  law. 

Unless  the  Secretary  waives 
preemption,  the  preemption  provisions 
of  federal  hazmat  law  effectively 
preclude  state,  local,  and  tribal 
governments  from  regulating 
transportation  functions,  as  defined  in 
this  NPRM,  in  a  manner  that  differs 
from  the  federal  requirements  if  the 
non-federal  requirement  is  not 
authorized  by  another  federal  law  and 
the  non-federal  requirement  fails  the 
dual  compliance,  obstacle,  or  covered 
subject  test.  Examples  of  such 
transportation  functions  include:  (1) 
Movements  of  hazardous  materials  in 
commerce — that  is,  the  physical  transfer 
of  a  hazardous  material  from  one 
geographic  location  to  another  by  rail  ' 
car,  aircraft,  motor  vehicle,  or  vessel;  (2) 
loading  and  unloading  of  a  hazardous 
material  onto  or  from  a  transport 
vehicle,  aircraft,  or  vessel  or  into  or 
from  a  bulk  packaging  when  performed 
by  carrier  personnel;  and  (3)  storage  of 
a  hassardous  material  between  the  time 
that  a  carrier  takes  possession  of  the 
material  until  it  is  delivered  to  its 
destination  as  indicated  on  shipping 
documentation. 

State,  local,  and  tribal  governments 
may  impose  regulations  on  hazardous 
materials-related  functions  that  are  not 
covered  by  the  HMR  or  federal  hazmat 
law,  except  where  RSPA  has  specifically 
determined  that  regulation  of  a 
hazardous  materials-related  function  is 
not  necessary.  For  example,  hazardous 
materials  that  are  not  being  transported 
in  commerce  as  defined  in  this  NPRM 
could  be  subject  to  non-federal 
regulations  applicable  to  community 
right-to-know,  fire  protection,  worker 
protection,  building  codes,  and  zoning 
requirements.  Moreover,  although  the 
HMR  apply  to  pre-transportation 
functions  as  defined  in  this  NPRM,  the 
facilities  within  which  pre- 
transportation  functions  are  performed 
could  be  subject  to  non-federal 
regulations  that  do  not  affect  the 
performance  of  the  pre-transportation 


function — again,  fire  protection,  worker 
protection,  building  codes,  and  zoning 
requirements  may  apply.  Thus,  state 
and  local  regulations  applicable  to 
hazardous  materials  stored  at  a 
consignee's  facility  or  at  a 
manufacturing  facility  awaiting  use  in  a 
manufactiuing  process  would  not  be 
preempted  (PD-9(R),  60  FR  8787). 
Similarly,  the  HMR  do  not  apply  to 
regulation  of  consignee  storage  tanks; 
therefore,  state  or  local  requirements  as 
to  the  types  of  storage  tanks  into  which 
a  hazardous  material  may  be  unloaded 
from  a  tank  car  are  not  preempted  (PD- 
9(R),  60  FR  8788).  Further,  local  fir« 
code  requirements  that  do  not  apply  to 
the  transportation  of  hazardous 
materials  in  commerce  are  not 
preempted  (PD-14(R),  63  FR  67506). 

The  above  discussion  is  intended  as 
general  guidance  only.  We  will  continue 
to  make  preemption  determinations 
applicable  to  specific  non-federal 
requirements  on  a  case-by-case  basis, 
using  the  obstacle,  dual  compliance, 
and  covered  subjects  tests  provided  in 
federal  hazmat  law.  RSPA's  preemption 
determinations  are  legally  binding, 
subject  to  judicial  review. 

F.  OSHA  Programs  and  Regulations 

The  OSH  Act  vests  OSHA  with 
primary  responsibility  for  promulgating 
and  enforcing  workplace  safety  and 
health  standards.  Under  the  OSH  Act, 
every  employer  has  a  general  duty  to 
provide  its  employees  with  a  workplace 
free  from  recognized  hazards  that  are 
likely  to  cause  death,  illness,  or  injury. 
Federal  hazmat  law  authorizes  the 
Secretary  of  Transportation  to  develop 
and  enforce  regulations  for  the  safe 
transportation  of  hazardous  materials  in 
commerce.  The  HMR  apply  to  persons 
who  transport  hazardous  materials  in 
conunerce;  cause  the  transportation  of 
hazardous  materials  in  commerce;  and 
manufactvue.  repair,  or  test  packagings 
or  packaging  components  that  are 
certified  or  sold  as  qualified  for  use  in 
the  transportation  of  hazardous 
materials  in  conunerce.  In  addition,  the 
"reverse  4(b)(1)"  provision  of  federal 
hazmat  law  (49  U.S.C.  5107(f)(2)) 
provides  for  shared  regulatory 
jurisdiction  with  OSHA  for  hazardous 
materials  handling,  registration,  motor 
carrier  safety  permits,  and  hazmat 
employee  training  requirements.  As  we 
noted  above,  in  exercising  our  authority 
under  federal  hazmat  law  to  regulate 
hazardous  materials  transportation  in 
commerce,  we  must  be  consistent  with 
both  the  statutory  purposes  of  federal 
hazmat  law  and  OSH  Act  requirements. 

Requirements  in  the  HMR  applicable 
to  pre-transportation  functions,  such  as 
determining  the  hazard  class  of  a 
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material,  selecting  a  packaging,  and 
preparing  shipping  papers,  set  forth  the 
procedures  that  must  be  followed  for  the 
performance  of  specific  functions.  Thus, 
the  regidations  explain  how  to 
determine  a  material's  hazard  class,  how 
to  select  an  appropriate  packaging,  and 
how  to  complete  a  shipping  paper.  One 
commenter  suggests  that  the  existence 
of  a  hazmat  employee  function  should 
determine  "the  scope  of  the  agency's 
preemptive  effect  *   *   *  No  action  of  a 
hazmat  employee  in  performing  a 
function  under  the  DOT  hazardous 
materials  regulations  should  be  affected 
or  influenced  by  the  requirements  of 
another  agency,  whether  federal  or  non- 
federal. "  (The  Conference  on  Safe 
Transportation  of  Hazardous  Articles, 
Inc.)  We  agree  that  functions  under  the 
HMR  should  not  also  be  subject  to 
conflicting  regulation  by  state  and  local 
govenunents  and  that  other  federal 
requirements  should  not  conflict  with 
the  HMR.  At  the  same  time,  the  HMR  do 
not  address  the  work  environment 
within  which  such  functions  are 
performed  nor  do  the  HMR  address  the 
working  conditions  applicable  to 
employees  performing  such  functions.  It 
is  not  appropriate  for  RSPA  to  become 
extensively  involved  in  developing  and 
enforcing  a  complex  regulatory  scheme 
covering  working  conditions  for 
hazardous  materials  employees  who, 
although  performing  various  functions 
regulated  imder  the  HMR,  are  located  in 
facilities  that  have  characteristics 
similar  to  those  of  many  industrial 
workplaces.  If  RSPA  were  to  address  all 
occupational  safety  and  health  issues 
that  arise  in  facilities  where  regulated 
functions  are  performed,  as  some 
commenters  have  suggested,  the  agency 
would  need  to  develop  a  staff  and  field 
capability  already  possessed  by  OSHA. 

OSHA  has  conciuxent  authority  in 
this  area  and  regulates  to  protect  the 
workers  who  perform  pre-transportation 
functions.  Further.  Congress  authorized 
OSHA,  rather  than  the  Secretary  of 
Transportation,  to  promulgate 
regulations  applicable  to  workplace 
safety  and  occupational  health,  even  in 
facilities  where  pre-transportation 
functions  are  performed.  Such  facilities 
are  not  excepted  fi-om  OSHA 
requirements  merely  because  certain  of 
the  activities  performed  at  the  facility 
are  subject  to  HMR  requirements.  The 
facility  must  assure  that  functions 
subject  to  the  HMR  are  performed  in 
accordance  with  the  HMR  and  must  also 
assure  that  the  workplace  in  which  the 
functions  are  performed  conforms  to 
applicable  OSHA  requirements  for 
occupational  health  and  safety  and  that 


workers  who  perform  such  functions  are 
protected  from  hazards. 

Where  hazmat  employees  perform 
pre-transportation  functions  as  defined 
in  this  NPRM,  the  HMR  apply  to  the 
function  being  performed  and  OSHA's 
regulations  for  occupational  safety  and 
health  apply  to  the  working  conditions 
applicable  to  the  hazmat  employee 
performing  the  function.  Examples 
include  hazmat  employees  working  in 
chemical  plants,  manufacturing 
facilities,  and  warehouses  who 
determine  a  material's  hazard  class 
under  the  HMR  and  prepare  packages 
for  shipment.  Preparation  of  hazardous 
materials  packages  for  shipment  must  be 
performed  in  accordance  with  the  HMR; 
however,  OSHA  regulations  apply  to  the 
working  conditions  under  which  the 
function  is  performed  and  to  measures 
necessary  to  protect  the  employee 
performing  the  function. 

The  relationship  between  the  OSHA 
regulations  and  the  HMR  for 
transportation  functions  is  more 
complex.  Congress  reauthorized  federal 
hazmat  law  in  1994  to  "provide 
adequate  protection  against  the  risks  to 
life  and  property  inherent  in  the 
transportation  of  hazardous  material  in 
commerce."  The  "risks  to  life  inherent 
in  the  transportation  of  hazardous 
material"  include  risks  to  both  the 
general  public  and  to  transportation 
workers,  such  as  airline,  railroad, 
maritime,  and  motor  carrier  employees. 
Protection  of  the  public  generally  and 
employees  in  particular  is  necessarily 
an  integrated  imdertaking.  Thus,  the 
HMR  include  requirements  aimed  at 
protecting  both  the  general  public  and 
employees  of  hazardous  materials 
carriers  who  perform  transportation 
functions. 

In  carrying  out  the  mandate  to 
prescribe  regulations  for  the  safe 
transportation  of  hazardous  materials, 
the  Secretary  of  Transportation,  through 
the  DOT  operating  administrations,  has 
developed  a  special  expertise  that 
makes  the  Department  uniquely 
qualified  to  play  the  primary  federal 
regulatory  role  in  the  protection  of 
workers  who  operate  motor  vehicles, 
trains,  aircraft,  and  vessels  used  to 
transport  hazardous  materials.  Further, 
the  preemption  provisions  in  federal 
hazmat  law  provide  the  agency  with  the 
statutory  authority  to  promulgate 
nationally  uniform  regulations,  thereby 
assuring  that  carriers  are  not  forced  to 
comply  with  a  number  of  different  and 
perhaps  inconsistent  regulatory 
requirements  applicable  to  the  safety  of 
their  employees  who  transport 
hazardous  materials  by  air.  highway, 
water,  or  rail  in  different  state  or  local 
jurisdictions.  Thus,  we  believe  that  the 


proper  role  for  RSPA  in  the  area  of 
occupational  safety  is  to  focus  our 
resources  on  carrier  operations,  an  area 
in  which  we  have  specialized 
competence  and  for  which  uniform 
national  standards  are  key  to  safe  and 
efficient  transportation. 

FRA's  approach  to  assuring  the 
occupational  safety  and  health  of 
railroad  employees  provides  an 
excellent  model  for  assuring  the 
occupational  safety  and  health  of 
hazmat  employees.  FRA  regulations 
issued  under  authority  of  the  Federal 
Railroad  Safety  Act  of  1970  generally 
address  worker  safety  in  the  context  of 
railroad  operations.  "Thus,  the  FRA 
regulations  cover  occupational  safety 
and  health  issues  that  are  so  intimately 
intertwined  with  the  integrated  rail 
transportation  system  that  they  cannot 
be  addressed  satisfactorily  apart  from 
that  system — hours  of  service 
requirements,  for  example.  OSHA 
regulations  apply  to  railroad  worker 
occupational  safety  and  health  issues 
that  are  not  addressed  by  FRA;  these  aie 
areas  that  are  not  intrinsic  to  rail 
operations,  but  apply  generally  to  all 
industrial  workplaces.  For  the  most 
part,  the  FRA  regulations  prescribe 
working  conditions  applicable  to  train 
and  engine  employees.  Working 
conditions  applicable  to  rail  carrier 
employees  who  work  at  fixed  facilities 
are  regulated  by  OSHA.  (For  a  more 
complete  discussion  of  FRA's  policy, on 
occupational  safety  and  health 
regulations  applicable  to  railroad 
workers,  see  FRA's  policy  statement, 
published  in  the  Federal  Register  on 
March  14, 1978  (43  FR  10583),  a  copy 
of  which  appears  in  the  public  docket 
to  this  rulemaking.) 

Similarly,  the  Coast  Guard  and  OSHA 
have  a  long-standing  working 
relationship  stemming  from  their 
separate  statutory  roles  to  prescribe  and 
enforce  regulations  affecting  the  safety 
of  those  on  board  vessels.  The 
distinguishing  factor  as  to  whether 
OSHA  can  regulate  the  working  and 
safety  conditions  of  marine  employees 
on  a  vessel  is  determined  by  the  status 
of  the  vessel.  If  the  vessel  is  subject  to 
inspection  under  sub-title  II  of  "Title  46, 
U.S.  Code,  hereafter  referred  to  as  the 
Vessel  Inspection  Laws  of  the  United 
States,  it  is  "inspected".  The  Coast 
Guard  is  the  dominant  federal  agency 
with  the  statutory  authority  to  prescribe 
and  enforce  standards  or  regulations 
affecting  the  safety  of  those  on  board 
vessels.  Under  the  Vessel  Inspection 
Laws  of  the  United  States,  the  Coast 
Guard  has  issued  comprehensive 
standards  and  regulations  concerning 
working  conditions  affecting  mariners 
aboard  inspected  vessels.  Consequently, 
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OSHA  is  prohibited  from  regulating 
conditions  affecting  occupational  safety 
and  health  of  marine  employees  under 
section  4(b)(1)  of  the  OSH  Act  of  1970. 
With  respect  to  those  vessels  not  subject 
to  the  Vessel  Inspection  Laws  of  the 
United  States  or  "uninspected"  vessels, 
OSHA  may  regulate  the  working 
conditions  of  marine  employees  except 
in  very  limited  instances.  (For  a  more 
complete  discussion  of  Coast  Guard's 
policy  on  occupational  safety  and  health 
regulations  applicable  to  seamen  aboard 
inspected  vessels  see  MEMORANDUM 
OF  UNDERSTANDING  BETWEEN  THE 
UNITED  STATES  COAST  GUARD,  U.S. 
DEPARTMENT  OF 
TRANSPORTA'nON,  AND  THE 
OCCUPATIONAL  SAFETY  AND 
HEALTH  ADMINISTRATION.  U.S. 
DEPARTMENT  OF  LABOR. 
CONCERNING  THEIR  AUTHORITT  TO 
PRESCRIBE  AND  ENFORCE 
STANDARDS  OR  REGULATIONS 
AFFECTING  THE  OCCUPATIONAL 
SAFETY  AND  HEALTH  OF  SEAMEN 
ABOARD  VESSELS  INSPECTED  AND 
CERTIFICATED  BY  THE  UNITED 
STATES  COAST  GUARD  dated  March 
8, 1983,  a  copy  of  which  appears  in  the 
public  docket  to  this  rulemaking.) 

Our  current  approach  for  dividing  the 
responsibility  for  the  occupational 
safety  and  health  of  hazmat  employees 
between  OSHA  and  RSPA  is  similar. 
Where  the  functions  performed  by 
hazmat  employees  are  intrinsic  to  the 
operations  of  carriers  that  transport 
hazardous  materials  in  conunerce,  the 
Secretary  of  Transportation  exercises 
regulatory  authority  under  federal 
hazmat  law  for  occupational  safety  and 
health  issues  related  to  those  hazmat 
employees.  Examples  include  airplane 
pilots  and  crews;  truck  drivers,  co- 
drivers,  and  other  motor  carrier 
employees  who  load  or  uidoad  motor 
vehicles;  locomotive  engineers  and  train 
crews;  and  marine  employees.  These 
hazmat  employees  perform 
transportation  functions  as  defined  in 
this  NPRM.  Thus,  when  the  driver  of  a 
cargo  tank  motor  vehicle  loads  the 
vehicle  at  a  fixed  facility  immediately 
prior  to  movement  in  commerce  of  the 
vehicle  or  unloads  the  vehicle  at  a  fixed 
facility  immediately  after  movement  in 
commerce  is  completed,  the  loading  and 
unloading  functions  are  regulated  under 
the  HMR,  including  requirements 
applicable  to  the  health  and  safety  of  the 
worker  performing  the  function. 

We  believe  that  the  current 
application  of  the  HMR  and  OSHA 
■  regulations  to  hazmat  employees  is 
consistent  with  the  underlying  goals  of 
both  federal  hazmat  law  and  the  OSH 
Act,  Congress's  recognition  of  the  need 
for  imiformity  in  hazardous  materials 


transportation  in  commerce,  and  the 
"reverse  4(b)(1)"  provision  of  federal 
hazmat  law.  Consequently,  we.are 
proposing  no  changes  in  this  division  of 
responsibilities. 

G.  EPA  Proffnms  and  Regulations 

The  concurrent  applicability  of  EPA's 
regulations  and  the  HMR  to  loading, 
unloading,  and  storage  of  hazardous 
materials  has  caused  significant 
confusion.  The  clarifications  we  are 
proposing  in  this  NPRM  concern  the 
applicability  of  the  HMR  to  specific 
functions  and  activities.  Entities 
involved  with  handling  and 
transporting  hazardous  materials  should 
be  aware  that  a  number  of  EPA 
requirements  may  also  apply  to  their 
operations.  Following  are  descriptions 
of  some  EPA  programs  that  apply  to 
facilities  that  handle  and  store 
hazardous  materials. 

EPCRA  (SARA  Title  11).  The 
Emergency  Plarming  and  Community 
Right-to-Know  Act,  enacted  by  Congress 
in  1986  as  Title  m  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA;  42  U.S.C.  11011  et  seq.)  requires 
states  to  establish  state  and  local 
emergency  planning  groups  to  develop 
chemical  emergency  response  plans  for 
each  community.  EPCRA  also  requires 
facilities  to  provide  information 
regarding  the  hazardous  materials  they 
have  on  site  to  states,  local  planners,  fire 
departments  and,  through  them,  the 
public.  In  addition,  EPCRA  requires 
notification  of  releases  of  certain 
hazardous  substances.  This  information 
forms  the  foundation  of  both  the 
conununity  emergency  response  plans 
and  the  public-industry  dialogue  on 
risks  and  risk  reduction.  EPCRA 
emphasizes  prevention,  preparedness, 
and  response  as  key  factors  in  reducing 
the  hazards  associated  with  chemical 
releases. 

Pursuant  to  EPCRA  requirements,    • 
EPA  has  issued  a  list  of  extremely 
hazardous  substances  and  threshold 
planning  quantities  for  each  substance. 
A  facility  is  subject  to  a  one-time 
emergency  planning  notification  if  a 
substance  on  the  list  is  present  at  the 
facility  in  an  amount  in  excess  of  the 
threshold  planning  quantity  established 
for  the  substance.  42  U.S.C.  11002(b)(1). 

Among  other  requirements,  facilities 
where  hazardous  chemicals,  as  defined 
by  OSHA,  are  present  must  prepare  and 
submit  an  emergency  and  hazardous 
chemical  inventory  form  to  the 
appropriate  local  emergency  plaiming 
committee  (LEPC),  state  emergency 
response  commission  (SERC),  and  fire 
department  with  jurisdiction  over  the 
facility.  42  U.S.C.  11022(a)(1).  EPCRA 
also  specifically  requires  the  owner  or 


operator  of  a  facility  to  promptly 
provide  to  an  LEPC,  on  request, 
information  that  the  LEPC  believes  is 
necessary  for  developing  and 
implementing  an  emergency  plan.  42 
U.S.C.  11003(d)(3).  Thus,  certain 
hazardous  materials  that- are  on  site  at 
a  facility,  in  above-threshold  quantities, 
awaiting  consumption  in  the 
manufacturing  process,  are  regulated 
under  EPCRA. 

Except  for  the  release  reporting 
requirements  under  EPCRA  304.  EPCRA 
does  not  apply  to  the  transportation  in 
commerce,  including  storage  incident  to 
that  transportation,  of  any  substance  or 
chemical  subject  to  EPCRA.  42  U.S.C. 
11047.  In  its  regulations  implementing 
EPCRA,  EPA  states  that  a  substance  is 
stored  "incident  to  transportation"  in 
commerce  if  the  stored  substance  is 
moving  under  active  shipping  papers 
and  has  not  reached  the  ultimate 
consignee.  40  CFR  355.40(b)(4)(ii). 
Consequently,  hazardous  materials  that 
are  stored  incident  to  transportation  in 
commerce,  as  defined  by  EPA,  are  not 
subject  to  the  requirements  of  EPCRA. 
On  the  other  hand,  regulated  materials 
that  have  been  delivered  to  the  ultimate 
consignee's  facility  are  not  stored 
"incident  to  transportation"  in 
conunerce  and  are  subject  to  EPCRA 
requirements. 

Although  its  terminology  differs, 
EPA's  definition  of  "storage  incident  to 
transportation"  in  commerce  for 
purposes  of  EPCRA  is  generally  the 
same  as  the  definition  we  propose  in 
this  NPRM  for  "storage  incidental  to 
movement"  of  a  hazardous  material  in 
commerce.  For  both  definitions,  a 
hazardous  materials  package,  freight 
container,  or  transport  vehicle  is  stored 
incidental  to  movement  in  commerce  if 
it  is  en  route  to,  but  has  not  yet  reached, 
its  consignee.  For  these  situations,  most 
of  the  EPCRA  requirements  do  not 
apply.  Similarly,  EPA  agrees  with  the 
proposed  definition  in  this  NPRM  that 
regulated  materials  that  have  been 
delivered  to  their  consignee  are  not  in 
transportation  in  commerce  and,  thus, 
are  subject  to  EPCRA  requirements. 

Based  on  the  proposals  in  this  NPRM, 
hazardous  materials  in  the  following 
non-transportation  situations  could  be 
subject  to  EPCRA  requirements; 

(1)  Hazardous  materials  stored  at  an 
offeror's  facility  priofto  a  carrier  taking 
possession  of  the  hazardous  material  for 
movement  in  transportation  in 
commerce. 

(2)  Hazardous  materials  being 
imloading  frtsm  a  transport  vehicle  or 
bulk  packaging  by  a  person  employed 
by  or  under  contract  to  the  consignee 
following  delivery,  including  unloading 
into  a  manufacturing  process. 
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(3)  Hazardous  materials  stored  at  a 
consignee  facility  after  delivery, 
including  hazardous  materials  stored  on 
track  leased  from  a  rail  carrier  by  the 
consignee. 

Clean  Air  Act.  Section  112(r)  (Risk 
Management  Program).  Although 
EPCRA  governs  emergency  response 
planning,  it  does  not  mandate  that 
facilities  establish  accident  prevention 
programs.  The  CAA  Amendments  of 
1990,  Pub.  L.  101-549.  104  Stat.  2399, 
amended  section  112  of  the  Clean  Air 
Act.  42  U.S.C.  7412,  by  adding,  among 
other  things,  a  new  subsection  (r), 
which  includes  requirements  related  to 
chemical  accident  prevention.  The  goal 
of  section  112(r)  is  to  prevent  accidental 
releases  of  extremely  hazardous 
substances  from  "stationary  sources" 
and  to  minimize  the  consequences  of 
any  accidental  releases  that  do  occiu'. 

Section  112(r)  establishes  a  general 
duty  for  facility  owners  or  operators  of 
stationary  sources  to  identify  hazards 
that  may  result  from  accidental  releases, 
design  and  maintain  a  safe  facility,  and 
minimize  the  consequences  of  releases 
when  they  occur.  Pursuant  to  section 
112(r)(3),  EPA  has  promulgated  a  list  of 
substances  that,  in  the  event  of  an 
accidental  release,  are  known  to  cause 
or  may  be  reasonably  expected  to  cause 
death,  injury,  or  serious  adverse  effects 
to  human  health  and  the  environment. 
EPA  also  has  established  a  threshold 
quantity  for  each  listed  chemical. 
Stationary  sources  that  have  more  than 
a  threshold  quantity  of  a  regulated 
substance  are  subject  to  the  accident 
prevention  regulations  promulgated  by 
EPA  under  CAA  section  112(r), 
including  the  requirement  to  develop 
risk  management  plans. 

EPA  in  its  regulations  defines 
"stationary  source"  as  follows: 

Stationary  source  means  any  buildings, 
structures,  equipment,  installations,  or 
substance  emitting  stationary  activities 
which  belong  to  the  same  industrial  group, 
which  are  located  on  one  or  more  contiguous 
properties,  which  are  under  the  control  of  the 
same  person  (or  persons  under  common 
control),  and  from  which  an  accidental 
release  may  occur.  The  term  stationary 
source  does  not  apply  to  transportation, 
including  storage  incident  to  transportation, 
of  any  regulated  substance  or  any  other 
extremely  hazardous  substance  under  the 
provisions  of  this  part.  A  stationary  source 
includes  transportation  containers  used  for 
storage  not  incident  to  transportation  and 
transportation  containers  connected  to 
equipment  at  a  stationary  source  for  loading 
or  unloading  *   *   * 

40  CFR  68.3.  (Emphasis  added). 

In  1999,  EPA  clarified  its  definition  of 
stationary  source  by  stating, 

Because  a  transportation  container  may  at 
times  function  as  a  storage  container  or  a 


process  at  a  stationary  source,  or  may 
function  as  part  of  operations  at  a  stationary 
source,  EPA  is  specifically  directed  by  statute 
to  address  these  activities  (CAA  section 
n2(r)(7)(B)(i))  ("The  regulations  shall  cover 
storage,  as  well  as  operations").  To  the  extent 
that  DOT  is  also  authorized  under  Federal 
Hazmat  Law  to  regulate  activities  that  are  at 
a  stationary  source,  nothing  in  the  CAA 
prohibits  both  agencies  from  exercising 
concurrent  jurisdiction  over  these  activities. 
As  EPA  has  said  in  the  context  of  the  RMP 
Rule,  compliance  with  Federal  Hazmat  Law 
and  HMR  requirements  may  satisfy  parallel 
requirements  of  part  68.  This  approach  to 
implementation  reflects  the  coordination 
between  the  agencies  that  is  called  for  under 
CAA  section  112(r)(7)(D).  The  exercise  of . 
concurrent  jurisdiction  preserves  the 
applicability  of  the  Federal  Hazmat  Law  and 
HMR  and  does  not  supersede  or  limit  DOT's 
jurisdiction. 

(64  FR  28696,  at  28698;  May  26.  1999). 

The  proposals  in  this  NPRM  would 
make  clear  that,  from  DOT's 
perspective,  the  following  situations  are 
neither  transportation  in  commerce  nor 
storage  incidental  to  transportation  in 
commerce: 

(1)  Hazardous  materials  stored  at  an 
offeror's  facility  prior  to  a  carrier  taking 
possession  of  the  hazardous  material  for 
movement  in  transportation  in 
commerce. 

(2)  Hazardous  materials  being 
imloaded  from  a  transport  vehicle  or 
bulk  packaging  by  a  person  employed 
by  or  under  contract  to  the  consignee 
following  delivery,  including  unloading 
into  a  manufacturing  process. 

(3)  Hazardous  materials  stored  at  a 
consignee  facility  after  deUvery, 
including  hazardous  materials  stored  on 
track  leased  from  a  rail  carrier  by  the 
consignee. 

(4)  Hazardous  materials  stored  at  a 
carrier  facility  where  shipping  papers 
indicate  the  carrier  facility  as  the 
shipment  destination. 

(5)  Hazardous  materials  temporarily 
stored  at  an  intermodal  carrier  facility 
for  repackaging. 

Resource  Conservation  and  Recovery 
Act  (RCRA).  RCRA  requires  EPA  to  issue 
regulations  to  ensure  Uie  proper 
management  of  hazardous  waste  from 
its  point  of  generation  to  its  ultimate 
disposal — "cradle  to  grave."  The 
regulations  establish  a  step-by-step 
approach  to  monitor  and  control 
hazardous  wastes  at  every  point  in  the 
waste  cycle.  The  regulated  community 
in  this  system  includes  those  who 
generate,  recycle,  transport,  treat,  store, 
and  dispose  of  hazardous  wastes. 

EPA  and  DOT  have  joint 
responsibility  for  regulating  the 
transportation  of  hazardous  wastes,  and 
the  two  agencies'  regulations  in  this  area 
are  inter-related.  EPA  has  incorporated 


DOT'S  pre-transportation  requirements 
into  its  regulations — i.e.,  generators  that 
send  hazardous  wastes  off-site  for 
treatment  or  disposal  must  comply  with 
all  applicable  requirements  in  the  HMR, 
including  those  for  packaging,  marking, 
and  labeling.  In  addition,  generators  are 
required  to  prepare  a  uniform  hazardous 
waste  manifest  to  accompany  any 
hazardous  waste  transported  off-site. 
DOT  has  incorporated  this  requirement 
into  its  regulations. 

Hazardous  waste  transporters  are 
subject  to  both  the  HMR  and  the  EPA 
regulations  governing  hazardous  waste 
transportation,  storage,  and  disposal,  hi 
the  event  of  a  release  during 
transportation,  transporters  must 
comply  with  EPA  requirements  for 
hazardous  waste  spill  cleanup. 
Hazardous  wastes  stored  incidental  to 
movement  in  commerce  as  that  term  is 
proposed  to  be  defined  in  this  NPRM — 
that  is,  between  the  time  that  a  carrier 
takes  possession  of  the  hazardous  waste 
until  the  hazardous  waste  is  delivered  to 
the  destination  indicated  on  the 
hazardous  waste  manifest — must  be 
stored  in  accordance  with  EPA 
requirements  for  hazardous  waste 
storage,  including  time  limits  on  such 
storage.  Similarly,  in  the  event  that  a 
carrier  discovers  a  leaking  hazardous 
materials  package  and  the  offeror  directs 
the  carrier  to  dispose  of  the  material,  the 
carrier  is  subject  to  all  applicable  EPA 
and  DOT  requirements  for  transporting, 
storing,  and  disposing  of  the  material. 

Spin  Prevention,  Control,  and 
Countenneasure  (SPCC)  Program.  The 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
establishes  authority  for  the  Spill 
Prevention,  Control,  and 
Countenneasure  (SPCC)  program  for 
non-transportation-related  faciUties.  The 
SPCC  regulations  are  designed  to 
prevent  the  discharge  of  oil  from  non- 
transportation-related  onshore  and 
offshore  facilities  into  or  onto  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines.  A  1971 
Memorandum  of  Understanding  (MOU) 
between  EPA  and  DOT  establishes 
definitions  of  transportation-related  and 
non-transportation-related  facilities  for 
purposes  of  the  FWPCA.  Under  the 
MOU,  SPCC  regulations  apply  to  the 
following  non-transportation-related 
facilities:  (1)  Oil  storage  facilities, 
including  all  related  equipment  and 
appurtenances  and  bulk  plant  storage; 
(2)  terminal  oil  storage:  (3)  pumps  and 
drainage  systems  used  in  the  storage  of 
oil,  except  for  in-line  or  breakout  tanks 
needed  for  the  continuous  operation  of 
a  pipeline  system;  and  (4)  any  terminal 
facility,  unit,  or  process  integrally 
associated  with  the  transfer  of  oil  in 
bulk  to  or  from  a  vessel.  Loading  racks. 
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transfer  hoses,  loading  arms,  and  other 
equipment  that  is  appurtenant  to  a  non- 
transportation-related  facility  or 
terminal  and  that  is  used  to  transfer  oil 
in  bulk  to  or  from  highway  vehicles  or 
rail  cars  are  also  subject  to  regulation 
under  the  SPCC  program.  The  SPCC 
regulations  include  several 
requirements  for  facility  rail  tank  car 
and  cargo  tank  motor  vehicle  loading 
and  unloading  racks,  such  as  a 
secondary  containment  system  and 
lights  or  barriers  to  prevent  the  vehicle 
from  departing  the  facility  prior  to 
disconnecting  transfer  lines. 

V.  Section-by-Section  Review 

General 

In  Section  171.8,  we  propose  to  define 
a  new  term,  "movement,"  to  mean  "the 
physical  transfer  of  a  hazardous  material 
from  one  geographic  location  to  another 
by  rail  car,  aircraft,  motor  vehicle,  or 
vessel."  Accordingly,  we  propose  to 
replace  the  term  "movement"  when  it 
appears  in  the  HMR  in  a  context  where 
the  proposed  definition  would  be 
inappropriate.  These  changes  are 
proposed  for  Sections  173.3(c)(2); 
173.6(b)(1)  and  (b)(3);  173.24a(a)(a); 
173.62(c)  in  the  table  under  Packing 
Instruction  131  each  time  it  appears; 
173.166(e)(4)(iii);  173.171  (d); 
173.181(a)(2);  173.185(e)(7),  (g)(1),  and 
(g)(2);  173.189(b)  and  (d)(4)(i); 
173.219(b)(3);  173.308(a)(4);  173.335(c); 
173.416(f);  174.110;  174.112(b)  and 
(c)(3);  174.115(a)  and  (b)(3);  175.81(a); 
176.69(d);  176.76(a)(2)  each  time  it 
appears;  176.78(f)(8):  176.93(a)(1); 
176.116(d);  176.132(c);  176.168(g): 
176.200(b)  and  (c)  each  time  it  appears; 
177.834(a);  177.840(b)(3);  177.870(e); 
178.601(g)(l)(i)(D),(g)(l)(ii).and 
(g)(4)(v);  and  178.704(d)(3). 

Part  171 

Section  1 71.2.  hi  this  NPRM,  we 
propose  to  retitle  this  section 
"Applicability  of  HMR  to  persons  and 
functions."  We  further  propose  to  add 
introductory  text  to  this  section  to 
explain  the  authority  provided  to  the 
Secretary  of  Transportation  under  . 
federal  hazmat  law  to  establish 
regulations  for  the  safe  transportation  of 
hazardous  materials  in  commerce,  the 
Secretary's  delegation  of  this  authority 
to  RSPA,  and  the  applicability  of  this 
section  to  packagings  represented  as 
qualified  for  use  in  the  transportation  of 
hazardous  materials  in  commerce  and  to 
pre-transportation  and  transportation 
functions. 

In  paragraph  (a)  of  this  section,  we 
propose  to  specify  that  the  HMR  apply 
to  each  person  who  manufactures, 
fabricates,  marks,  maintains. 


reconditions,  repairs,  or  tests  a 
'packaging  or  a  component  of  a 
packaging  that  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  hazardous 
materials  in  commerce,  including  each 
person  who  performs  these  activities 
under  contract  to  an  agency  or  branch 
of  the  federal  government.  Proposed 
paragraph  (a)  restates  requirements  in 
current  paragraphs  (a)(3)  and  (b)  of 
Section  171.1. 

Proposed  paragraph  (b)  of  this  section 
specifies  that  the  HMR  apply  to  pre- 
transportation  functions  performed  by 
persons  who  offer  hazardous  materials 
for  transportation  in  commerce  or  cause 
hazardous  materials  to  be  transported  in 
commerce,  including  persons  who 
perform  pre-transportation  functions 
under  contract  to  an  agency  or  branch 
of  the  federal  government.  Proposed 
paragraph  (b)  includes  a  non-exhaustive 
hst  of  pre-transportation  functions  to 
which  the  HMR  apply. 

Proposed  paragraph  (c)  of  this  section 
states  that  the  HMR  apply  to 
transportation  of  hazardous  materials  in 
commerce  and  to  persons  who  transport 
hazardous  materials  in  commerce, 
including  persons  who  transport 
hazardous  materials  in  commerce  under 
contract  to  an  agency  or  branch  of  the 
federal  government.  Proposed  paragraph 
(c)  also  defines  the  points  at  which 
transportation  in  commerce  begins  and 
ends  and  lists  transportation  functions 
included  in  "transportation  in 
commerce" — movement  of  a  hazardous 
material  in  commerce,  loading 
incidental  to  movement  of  a  hazardous 
material  in  commerce,  unloading 
incidental  to  movement  of  a  hazardous 
material  in  commerce,  and  storage 
incidental  to  movement  of  a  hazardous 
material  in  commerce. 

Proposed  paragraph  (d)  of  this  NPRM 
lists  specific  functions  that  are  not 
subject  to  the  HMR. 

Proposed  paragraph  (e)  states  that 
facilities  at  which  functions  are 
performed  in  accordance  with  the  HMR 
may  also  be  subject  to  applicable 
standards  and  regulations  of  other 
federal  agencies. 

Proposed  paragraph  (f)  states  that 
facilities  at  which  functions  are 
performed  in  accordance  with  the  HMR 
may  also  be  subject  to  applicable  laws 
and  regulations  of  state  and  local 
governments,  except  to  the  extent  that 
such  laws  and  regulations  are 
preempted  by  federal  hazmat  law. 
Proposed  paragraph  [{]  also  sets  forth 
the  criteria  established  in  federal 
hazmat  law  for  making  preemption 
determinations. 

Proposed  paragraph  (g)  restates  the 
penalties  for  noncompliance  with  the 


HMR  that  are  currently  in  paragraph  (c) 
of  Section  171.1.  The  maximum 
criminal  fines  under  Title  18  of  the 
United  States  Code  are  $250,000  for  an 
individual  and  $500,000  for  a 
corporation. 

Section  171.2.  We  propose  to  revise 
this  section  to  clarify  those  persons  and 
activities  that  are  subject  to  the 
requirements  of  the  HMR.  Generally,  we 
propose  to  revise  this  section  to  state 
more  clearly  the  current  requirements 
and  prohibitions. 

Proposed  paragraph  (a)  states  that  a 
person  who  performs  a  function  that  is 
required  by  the  HMR  must  perform  the 
function  in  accordance  with  the  HMR. 

Proposed  paragraph  (b)  requires  a 
person  who  offers  hazardous  materials 
for  transportation  in  commerce  to 
comply  with  the  HMR  or  with  an 
exemption,  approval,  or  registration 
issued  in  accordance  with  the  HMR. 

Proposed  paragraph  (c)  requires  each 
person  who  performs  a  function  covered 
by  or  having  an  effect  on  the  packaging 
specifications  in  parts  178, 179,  or  180 
of  the  HMR  or  an  exemption  or  approval 
to  perform  the  function  in  accordance 
with  the  specification,  exemption,  or 
approval. 

Proposed  paragraph  (d)  prohibits  any 
person  subject  to  the  registration 
requirements  in  subpart  G  of  Part  107 
from  offering  or  accepting  a  hazardous 
material  for  transportation  in  commerce 
or  from  transporting  a  hazardous 
material  in  commerce  unless  that  person 
is  registered. 

Proposed  paragraph  (e)  prohibits  any 
person  from  offering  or  accepting  a 
hazardous  material  for  transportation  in 
commerce  unless  the  hazardous 
material  is  prepared  for  shipment  as 
required  by  the  HMR  or  an  applicable 
exemption,  approval,  or  registration. 

Proposed  paragraph  (f)  prohibits  any 
person  from  transporting  a  hazardous 
material  in  commerce  except  in 
conformance  with  the  HMR  or  an 
applicable  exemption,  approval,  or 
registration. 

Proposed  paragraph  (g)  restates 
requirements  in  current  paragraph  (c)  of 
Section  171.2.  Proposed  paragraph  (g) 
prohibits  any  person  from  representing, 
marking,  certifying,  selling,  or  offering  a 
packaging  as  meeting  the  requirements 
of  the  HMR  unless  the  packaging  is 
manufactured,  fabricated,  marked, 
maintained,  reconditioned,  repaired, 
and  retested  in  accordance  with  the 
applicable  HMR  requirements.  Proposed 
paragraph  (g)  applies  the  same 
prohibition  to  any  person  who  performs 
these  functions  under  the  terms  of  an 
exemption,  approval,  or  registration. 
This  paragraph  also  would  require  a 
packaging  marked  as  meeting  a  DOT 
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specification  or  UN  standard  to  conform 
to  the  specification  or  standard  at  all 
times  that  the  marking  is  visible.  The 
requirements  of  proposed  paragraph  (g), 
like  the  current  requirements  in  Section 
171.2(a),  would  apply  whether  or  not 
the  packaging  is  used  for  the 
transportation  in  commerce  of  a 
hazardous  material. 

Proposed  paragraph  (h)  restates  the 
requirements  in  current  paragraph  (d)  of 
Section  171.2.  This  paragraph  lists  the 
representations,  markings,  and 
certifications  subject  to  the  prohibitions 
of  proposed  paragraph  (g)  of  this 
section. 

Proposed  paragraph  (i)  prohibits  any 
person  from  certifying  that  a  hazardous 
material  is  offered  for  transportation  in 
commerce  in  accordance  with  the  HMR 
xmless  the  hazardous  material  has  been 
prepared  for  shipment  as  required  or 
authorized  by  the  HMR  or  an 
exemption,  approval,  or  registration. 
This  proposed  paragraph  requires 
persons  who  offer  a  hazardous  materials 
package  for  transportation  imder  the 
HMR  to  assiu-e  that  the  package  remains 
in  condition  for  shipment  until  it  is  in 
the  possession  of  the  transporting 
carrier. 

Proposed  paragraph  (j)  prohibits  any 
person  from  marking  or  representing 
that  a  package  for  transporting  a 
hazardous  material  in  conunerce  is  safe, 
certified,  or  in  compliance  with  the 
HMR  unless  it  meets  all  applicable 
regulatory  requirements  issued  under 
federal  hazmat  law.  This  proposed 
paragraph  restates  a  prohibition  in 
cmrent  paragraph  (f)(1)  of  Section  171.2. 

Proposed  paragraph  (k)  prohibits  any 
person  from  marking  or  representing 
that  a  hazardous  material  is  present  in 
a  package  or  transportation  conveyance 
if  the  hazardous  material  is  not,  in  fact, 
present.  This  proposed  paragraph 
restates  a  prohibition  in  cxurent 
paragraph  (f)(2)  of  Section  171.2. 

Proposed  paragraph  (1)  prohibits  any 
person  from  unlawfully  tampering  with 
any  marking,  label,  placard,  or 
description  on  a  document  that  is 
required  by  federal  hazmat  law  or  a 
regulation  issued  under  federal  hazmat 
law.  This  proposed  paragraph  also 
prohibits  any  person  from  unlawfully 
tampering  with  a  package  or 
transportation  conveyance  used  to 
transport  hazardous  materials.  This 
proposed  paragraph  restates  a 
prohibition  in  ciurent  paragraphs  (g)(l ) 
and  (g)(2)  of  Section  171.2. 

Proposed  paragraph  (m)  prohibits  any 
person  from  falsifying  or  altering  an 
exemption,  approval,  registration,  or 
other  grant  of  authority  relevant  to  the 
transportation  of  hazardous  materials 
issued  by  RSPA.  This  proposed 


paragraph  further  prohibits  any  person 
bom  offering  a  hazardous  material  for 
transportation  under  an  exemption, 
approval,  registration,  or  other  grant  of 
authority  that  has  been  altered  without 
the  consent  of  RSPA.  Finally,  this 
proposed  paragraph  prohibits  any 
person  from  representing,  marking, 
certifying,  or  selling  a  packaging  under 
an  exemption,  approval,  registration,  or 
other  grant  of  authority  that  has  been 
altered  without  the  consent  of  RSPA. 

Section  171.8.  We  propose  to  add  or 
revise  definitions  for  the  following 
terms:  Administrator,  Associate 
Administrator,  carrier,  commerce, 
consignee,  hazmat,  HMR,  loading 
incidental  to  movement,  movement, 
offer  a  hazardous  material,  person,  pre- 
transportation  function.  Secretary, 
sheathing,  storage  incidental  to 
movement,  transportation  or  transport, 
transportation  facility,  and  unloading 
incidental  to  movement. 

Part  173 

Section  173.1.  We  propose  to  remove 
paragraph  (c)  and  redesignate  current 
paragraph  (d)  as  paragraph  (c).  Current 
paragraph  (c)  is  redundant  with  the 
proposed  revisions  to  Sections  171.1 
and  171.2. 

Section  173.10.  We  propose  to  remove 
this  section.  It  contains  outdated  and 
obsolete  requirements. 

Section  1 73.30.  We  propose  to  remove 
this  section  because  it  conflicts  with  the 
new  definitions  of  "loading  incidental 
to  movement"  and  "unloading 
incidental  to  movement"  proposed  in 
Sections  171.1  and  171.8 

Section  173.31.  We  propose  to  add 
new  paragraph  (g)  to  consolidate 
requirements  related  to  the  protection  of 
train  and  engine  crews  during  rail  tank 
car  loading  and  unloading  operations. 

Part  174 

We  propose  to  delete  Section  174.67. 
Consignee  unloading  of  tank  cars  is  not 
unloading  incidental  to  movement  as 
that  term  is  defined  in  this  NPRM  for 
purposes  of  HMR  applicability;  thus, 
tank  car  unloading  would  not  be  subject 
to  requirements  in  the  HMR. 

VI.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  nde  is  considered  a 
significant  regulatory  action  under 
Executive  Order  12866  and  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034)  because  of  significant  public 
interest.  A  preliminary  regulatory 
evaluation  is  available  for  review  in  the 
public  docket  for  this  rulemaking. 


For  the  most  part,  the  proposals  in 
this  NPRM  maintain  the  status  quo  for 
applicability  of  the  HMR  and,  thus, 
neither  increase  nor  decrease  the  costs 
of  compliance  with  the  HMR  for  persons 
who  offer  hazardous  materials  for 
transportation  or  transport  hazardous 
materials  in  commerce.  The  only  change 
from  the  status  quo  concerning  rail  tank 
car  unloading  operations  and  storage  of 
rail  tank  cars  on  leased  track.  This 
NPRM  proposes  to  exclude  consignee 
unloading  of  rail  cars  and  rail  car 
storage  on  leased  track  from  regulation 
under  the  HMR,  thereby  reducing  the 
costs  of  compliance  with  the  HKW  for 
rail  tank  car  unloading  facilities  and 
consignees  that  store  hazardous 
materials  in  rail  cars  on  leased  track.  In 
addition,  this  NPRM  {5roposes  to  expand 
application  of  current  requirements  for 
placing  warning  signs,  setting  brakes, 
and  blocking  wheels  during  rail  tank  car 
unloading  operations  to  loading 
operations,  as  well.  FRA  believes  that 
rail  facilities  currently  utilize  these 
protective  measures  as  part  of  their 
standard  safe  operating  procedures  and, 
thus,  should  incur  minimal  increased 
costs  as  a  result  of  this  proposal. 

We  invite  all  conunenters  to  address 
the  issues  discussed  in  the  preliminary 
regulatory  evaluation.  In  particular,  we 
invite  comments  on  our  general 
conclusion  that  the  proposals  in  this 
NPRM  (other  than  cost  reductions 
pertaining  to  the  unloading  and  storage 
of  tank  cars)  maintain  the  status  quo  for 
applicability  of  the  HMR  and,  thus, 
neither  increase  nor  decrease  the  costs 
of  compliance  with  the  HMR  for  persons 
who  offer  hazardous  materials  for 
transportation  or  transport  hazardous 
materials  in  conunerce.  Do  you  agree 
that  these  proposals  generally  represent 
a  restatement  of  the  current  status  quo 
for  applicability  of  the  HMR?  If  not,  how 
would  these  proposals  change  your 
ciurent  business  practices?  Which 
requirements  in  the  proposal  represent 
potential  increases  or  decreases  in  the 
cost  of  compliance  with  the  HMR?  For 
persons  required  to  comply  with  the 
HMR,  can  you  quantify  any  increased 
costs?  For  emergency  responders, 
members  of  local  emergency  planning 
committees,  and  other  interested 
persons,  what  benefits  would  result  if 
the  proposals  in  this  NPRM  are 
implemented?  Can  you  quantify  any 
benefits  that  may  result? 

B.  Executive  Order  13132 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  would  preempt  state  law  and 
would  have  substantial  direct  effects  on 
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the  states,  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
consultation  requirements  of  Executive 
Order  13132  apply. 

The  Federal  nazardous  materials 
transportation  law,  49  U.S.C.  5101- 
5127,  contains  an  express  preemption 
provision  (49  U.S.C.  5125(b))  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(1)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(5)  The  design,  manufactiu"e, 
fabrication,  marking,  maintenance, 
recondition,  repair,  or  testing  of  a 
packaging  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  proposed  rule  addresses  covered 
subject  item(s)  1-5  above  and  would 
preempt  state,  local,  and  Indian  tribe 
requirements  not  meeting  the 
"substantively  the  same"  standard.  This 
proposed  rule  is  necessary  because  there 
appears  to  be  confusion  in  the  regulated 
conununity  and  among  federal,  state, 
and  local  agencies  witi^  hazardous  , 
materials  safety  responsibilities 
concerning  whether  and  to  what  extent 
the  HMR  apply  to  particular  operations 
and  activities  related  to  the 
transportation  of  hazardous  materials  in 
commerce.  The  most  obvious  area  of 
confusion  was  identified  in  the  1996 
and  1999  ANPRMs  issued  for  this 
docket — which  loading,  unloading,  and 
storage  activities  are  incidental  to  the 
movement  of  hazardous  materials  in 
conunerce  and  therefore  subject  to  the 
HMR.  In  addition,  there  is  uncertainty 
concerning  the  extent  to  which  other 
federal,  state,  and  local  agencies  may 
regulate  hazardous  materials  safety, 
particularly  at  fixed  facilities  where  the 
lines  between  pre-transportation, 
transportation,  and  non-transportation 
operations  are  not  clearly  articulated. 

Federal  hazardous  materials 
transportation  law  provides  at  Section 
5125(b)(2)  that,  if  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects.  DOT  must  determine 


and  publish  in  the  Federal  Register  the 
effective  date  of  federal  preemption.  The 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  of  the  final  rule  and  not  later 
than  two  years  after  the  date  of  issuance. 
We  propose  that  the  effective  date  of 
federal  preemption  will  be  90  days  from 
publication  of  a  final  rule  in  this  matter 
in  the  Federal  Register. 

As  required  under  Executive  Order 
13132,  we  consulted  with  state  and 
local  officials  early  in  the  process  of 
developing  a  proposed  regulation  in  this 
matter.  Through  letters  dated  November 
2, 1999,  we  invited  the  following 
organizations  to  participate  in  a  meeting 
to  discuss  the  HM-223  rulemaking: 
National  Governors'  Associatiop; 
Council  of  State  Governments;  National 
Conference  of  State  Legislatures;  U.S. 
Conference  of  Mayors;  the  National 
Association  of  Counties;  the  National 
Association  of  Towms  and  Townships; 
and  the  National  League  of  Cities.  We 
met  with  representatives  of  the  National 
Governors'  Association,  the  Council  of 
State  Governments,  and  the  National 
Conference  of  State  Legislatures  on 
January  20,  2000.  Dming  the  meeting, 
we  provided  a  brief  summary  of  the 
status  of  the  rulemaking.  In  addition,  we 
explained  the  preemption  provisions  of 
federal  hazmat  law  and  how  this 
rulemaking  could  affect  state  and  local 
government  programs  governing 
hazardous  materials  safety.  The  state 
and  local  government  representatives 
asked  several  questions  about  time 
frames  and  procedures  for  the 
rulemaking  and  expressed  general 
support  for  the  rulemaking  goals  as 
expressed  in  the  two  ANPRMs.  The 
state  and  local  government 
representatives  did  not  comment  on  the 
issues  and  options  discussed  in  the  two 
ANPRMs  and  expressed  a  preference  to 
wait  to  submit  comments  imtil  we 
publish  a  specific  proposal  in  an  NPRM. 
We  encouraged  the  state  and  local 
representatives  to  submit  written 
comments  in  advance  of  publication  of 
the  NPRM  to  assure  that  the  rulemaking 
addresses  their  concerns.  After  the 
meeting,  we  sent  letters  to  all  of  the 
invited  organizations,  sununarizing  the 
meeting  and  again  encouraging  them  to 
submit  written  comments  to  the  HM- 
223  docket  in  advance  of  publication  of 
the  NPRM.  None  chose  to  do  so. 

RSPA  made  all  written 
commimications  submitted  in  this 
proceeding  by  state  and  local  officials 
available  to  the  Director  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 


C.  Executive  Order  13175 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
have  tribal  implications,  does  not 
impose  substantial  direct  compliance 
costs,  and  is  required  by  statute,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 
Nevertheless,  through  a  letter  dated 
November  2,  1999,  we  invited  the 
National  Congress  of  American  Indians 
(NCAI)  to  participate  in  a  meeting  to 
discuss  this  rulemaking.  The  NCAI  did 
not  attend  the  meeting,  which  occurred 
on  January  20,  2000.  After  the  meeting, 
we  sent  a  letter  to  the  NCAI, 
summarizing  the  meeting  and 
encouraging  the  organization  to  submit 
written  comments  to  the  docket  in 
advance  of  publication  of  this  NPRM. 
The  NCAI  chose  not  to  do  so. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  unless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Based  on  the  assessment  in  the 
preliminary  regulatory  evaluation,  I 
hereby  certify  that  the  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses. 

Need  for  the  proposed  rule.  There  is 
confusion  in  the  regulated  community 
and  among  government  agencies  with 
hazardous  materials  safety 
responsibilities  concerning  whether  and 
to  what  extent  the  HMR  apply  to 
particular  operations  and  activities 
related  to  the  transportation  of 
hazardous  materials  in  commerce.  This 
NPRM  proposes  to  clarify  specific 
functions  to  which  the  HMR  apply. 
Providing  a  definitive  line  for 
determining  the  applicability  of  the 
HMR  will  reduce  confusion  on  the  part 
of  the  regulated  public  concerning 
where  the  transportation  requirements 
apply  and  should  have  the  beneficial 
effect  of  clarifying  EPA  and  OSHA 
requirements  for  hazardous  materials  at 
fixed  facilities.  This  should  result  in 
improved  compliance  with  the  separate 
regulatory  requirements  of  DOT,  EPA, 
and  OSHA  and,  thus,  enhance 
hazardous  materials  transportation 
safety,  reduce  risks  to  the  environment 
from  hazardous  materials,  and  promote 
workplace  safety  at  facilities  that 
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manufacture  or  handle  hazardous 
materials. 

Identification  of  potentially  affected 
small  entities.  For  the  most  part,  the 
selected  alternative  maintains  the  status 
quo  in  terms  of  applicability  of  the 
HMR,  thus  imposing  no  new 
compliance  costs  on  the  regulated 
industry.  For  rail  tank  car  unloading 
facilities,  the  selected  alternative 
reduces  the  costs  of  compliance  with 
the  HMR  by  eliminating  the  ciurent 
requirement  that  rail  tank  car 
consignees  comply  with  the  unloading 
requirements  in  section  174.67. 

Unless  alternative  definitions  have 
been  established  by  the  agency  in 
consultation  with  the  Small  Business 
Administration  (SBA),  the  definition  of 
"small  business"  has  the  same  meaning 
as  imder  the  Small  Business  Act. 
Therefore,  since  no  such  special 
definition  has  been  established,  RSPA 
employs  the  thresholds  published  by 
SBA  for  industries  subject  to  the  HMR. 
(A  complete  listing  of  industries  and 
their  SBA  thresholds  is  included  as 
Appendix  A  to  the  Preliminary 
Regulatory  Evaluation  that  has  been 
placed  in  the  public  docket  for  this 
rulemaking.)  Based  on  data  for  1997 
compiled  by  the  U.S.  Census  Bureau,  it 
appears  that  upwards  of  95  percent  of 
these  firms  are  small  businesses.  These 
entities  will  incui  no  new  costs  to 
comply  with  the  HMR  if  the  proposals 
in  this  NPRM  are  implemented. 

The  Federal  Railroad  Administration 
estimates  that  there  are  2,500  rail  tank 
car  loading  and  unloading  facilities 
operated  by  manufactiuers  of  chemicals 
and  allied  products.  Since  no  special 
definition  has  been  established,  we 
employ  the  threshold  of  500-1,000 
employees  published  by  SBA  for 
manufacturers  of  chemicals  and  allied 
products  (NAICS  Subsector  325).  Based 
on  data  for  1997  compiled  by  the  U.S. 
Census  Bureau,  it  appears  that  93 
percent  of  these  firms  are  small 
businesses.  The  proposals  in  this  NPRM 
will  minimally  increase  the  costs  of 
complying  with  HMR  requirements 
related  to  preventing  access  to  rail  tank 
cars  during  loading  operations  and  will 
reduce  the  cost  of  complying  with  the 
HMR  unloading  requirements. 

Related  federal  rules  and  regulations. 
OSHA  issues  regulations  related  to  safe 
handling,  including  containment  and 
transfer  operations,  of  hazardous 
materials  in  the  workplace.  These 
regulations  are  codified  at  29  CFR  part 
1910  and  include  requirements  for 
process  safety  management  of  highly 
hazardous  chemicals  and  for  handling 
and  storage  of  specific  hazardous 
materials,  such  as  compressed  gases, 
flammable  and  combustible  liquids, 


explosives  and  blasting  agents,  liquefied 
petroleum  gases,  and  anhydrous 
ammonia.  OSHA  regulations  also 
address  hazard  communication 
requirements  at  fixed  facilities, 
including  container  labeling  and  other 
forms  of  warning,  material  safety  data 
sheets,  and  employee  training. 

EPA  issues  regulations,  codified  at  40 
CFR  part  68,  designed  to  prevent 
accidental  releases  into  the  environment 
of  hazardous  materials  at  fixed  facilities. 
These  regulations  include  requirements 
for  risk  management  plans  that  must 
include  a  hazard  assessment,  a  program 
for  preventing  accidental  releases,  and 
an  emergency  response  program  to 
mitigate  the  consequences  of  accidental 
releases.  In  addition,  EPA  regulations 
applicable  to  hazardous  materials 
handling  at  fixed  facilities  address 
community  right-to-know  requirements; 
hazardous  waste  generation, 
transportation,  storage,  disposal,  and 
treatment;  and  requirements  to  prevent 
the  discharge  of  oil  into  or  onto  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines. 

Conclusion.  We  have  determined  that 
this  NPRM  will  impose  no  new  costs  for 
compliance  with  the  HMR.  The  NPRM 
will  reduce  the  costs  to  comply  with  the 
HMR  for  companies  that  operate  rail 
tank  car  loading  and  unloading 
facilities. 

E.  Paperwork  Reduction  Act 

This  NPRM  does  not  impose  any  new 
information  collection  requirements. 

F.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  containing  in  the  heading 
of  this  document  can  be  used  to  cross- 
reference  this  action  with  the  Unified 
Agenda. 

G.  Unfunded  Mandates  Reform  Act 

This  NPRM  imposes  no  mandates  and 
thus  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

H.  Environmental  Assessment 

We  find  that  there  are  no  significant 
environmental  impacts  associated  with 
this  proposed  rule.  An  environmental 
assessment  has  been  placed  in  the 
public  docket  for  this  rulemaking. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste, 


Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers,  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation,  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 77 

Hazardous  materials  transportation, 
Motor  carriers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 78 

Hazardous  materials  transportation, 
Motor  vehicle  safety,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

hi  consideration  of  the  foregoing,  we 
propose  to  amend  49  CFR  Parts  171, 
173, 174,  175, 176,  177,  and  178  as 
follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

2.  Sections  171.1  is  revised  to  read  as 
follows: 

§  1 71 .1    Applicability  of  Hazardous  {Material 
Regulations  (HMR)  to  persons  and 
functions. 

Federal  hazardous  material 
transportation  law  (49  U.S.C.  5101  et 
seq.)  directs  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  commerce.  The  Secretary  is 
authorized  to  apply  these  regulations  to 
persons  who  transport  hazardous 
materials  in  commerce.  In  addition,  the 
law  authorizes  the  Secretary  to  apply 
these  regulations  to  persons  who 
perform  pre-transportation  functions 
that  relate  to  assuring  the  safe 
transportation  of  hazardous  materials  in 
commerce,  specifically  persons  who 
offer  for  transportation  or  otherwise 
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cause  hazardous  materials  to  be 
transported  in  commerce.  The  law  also 
authorizes  the  Secretary  to  apply  these 
regulations  to  persons  who  manufactuire 
or  maintain  packagings  or  components 
of  packagings  that  are  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  the  transportation  of  a 
hazardous  material  in  commerce. 
Federal  hazardous  material 
transportation  law  also  applies  to: 
anyone  who  indicates  by  marking  or 
other  means  that  a  hazardous  material  is 
present  in  a  package  or  transport 
conveyance  when  it  is  not,  and  to 
anyone  who  tampers  with  a  package  or 
transport  conveyance  used  to  transport 
hazardous  materials  or  a  required 
marking,  label,  placard,  or  shipping 
description.  In  49  CFR  1.53,  the 
Secretary  delegated  authority  to  issue 
regulations  to  the  Research  and  Special 
Programs  Administrator.  The  Hazjairdous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171  through  180)  are  issued  by  the 
Administrator  imder  that  delegated 
authority.  This  section  addresses  the 
applicability  of  the  HMR  to  packagings 
represented  as  qualified  for  use  in  the 
transportation-of  hazardous  materials  in 
commerce  and  to  pre-transportation  and 
transportation  functions. 

(a)  Packagings.  Requirements  in  the 
HMR  apply  to  each  person  who 
manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
a  packaging  or  a  component  of  a 
packaging  that  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  a  hazardous 
material  in  commerce,  including  each 
person  under  contract  with  any 
department,  agency,  or  instrumentality 
of  the  executive,  legislative,  or  judicial 
branch  of  the  federal  government  who 
manufactures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
a  packaging  or  a  component  of  a 
packaging  that  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  a  hazardous 
material  in  commerce. 

(b)  Pre-transportation  functions. 
Requirements  in  the  HMR  apply  to  pre- 
transportation  functions  performed  by 
each  person  who  offers  a  hazardous 
material  for  transportation  in  commerce 
or  causes  a  hazardous  material  to  be 
transported  in  commerce,  including 
each  person  performing  pre- 
transportation  functions  under  contract 
with  any  department,  agency,  or 
instrumentality  of  the  executive, 
legislative,  or  judicial  branch  of  the 
federal  government.  Pre-transportation 
functions  include  the  following: 

(1)  Determining  the  hazard  class  of  a 
hazardous  material. 


(2)  Selecting  a  hazardous  materials 
packaging. 

(3)  Filling  a  hazardous  materials 
packaging. 

(4)  Securing  a  clo8iu«  on  a  filled 
hazardous  materials  package  or 
container  or  on  a  package  or  container 
containing  a  residue  of  a  hazardous 
material. 

(5)  Marking  a  package  to  indicate  that 
it  ccmtains  a  hazardous  material. 

(6)  Labeling  a  package  to  indicate  that 
it  contains  a  hazardous  material. 

(7)  Preparing  a  shipping  paper. 

(8)  Providing  and  maintaining 
emergency  response  information. 

(9)  Reviewing  a  shipping  paper  to 
verify  compliance  with  the  HMR  or 
international  equivalents. 

(10)  For  each  person  importing  a 
hazardous  material  into  the  United 
States,  providing  the  shipper  and  the 
forwarding  agent  at  the  place  of  entry 
into  the  United  States  with  timely  and 
complete  information  as  to  the  HMR 
requirements  that  will  apply  to  the 
transportation  of  the  material  within  the 
United  Sutes. 

(11)  Certifying  that  a  hazardous 
material  is  in  proper  condition  for 
transportation  in  conformance  with  the 
requirements  of  the  HMR. 

(12)  Blocking  and  bracing  a  hazardous 
materials  package  in  a  freight  container 
or  transport  vehicle. 

(13)  Segregating  a  hazardous  materials 
package  in  a  frei^t  containw  or 
transport  vehicle  bom  incompatible 
cargo. 

(14)  Selecting,  providing,  or  affixing 
placards  for  a  transport  vehicle  to 
indicate  that  it  contains  a  hazardous 
material. 

(c)  Transportation  functions. 
Requirements  in  the  HMR  apply  to 
transportation  of  a  hazardous  material 
in  commerce  and  to  each  person  who 
transports  a  hazardous  material  in 
commerce,  including  each  person  under 
contract  with  any  department,  agency, 
or  instrumentality  of  the  executive, 
legislative,  or  judicial  branch  of  the 
federal  government  who  transports  a 
hazardous  material  in  commerce. 
Transportation  in  commerce  begins 
when  a  carrier  takes  possession  of  a 
hazardous  material  for  the  purpose  of 
transporting  it  and  continues  until  the 
package  containing  the  hazardous 
material  arrives  at  the  destination 
indicated  on  a  shipping  document, 
package  marking,  or  other  medium.  For 
a  private  motor  carrier,  transportation  in 
commerce  begins  when  a  motor  vehicle 
driver  takes  possession  of  a  hazardous 
material  for  the  purpose  of  transporting 
it  and  continues  until  the  driver 
relinquishes  possession  of  the  package 
containing  the  hazardous  material  at  its 


destination  and  is  no  longer  responsible 
for  performing  functions  subject  to  the 
HMR.  Transportation  in  commerce 
includes  the  following: 

(1)  Movement.  Movement  of  a 
hazardous  material  by  rail  car,  aircraft, 
motor  vehicle,  or  vessel  (except  as 
delegated  at  section  1.46(t)  of  this  title). 

{2)  Loading  incidental  to  movement  of 
a  hazardous  material.  Loading  of 
packaged  or  containerized  hazardous 
material  onto  a  transport  vehicle, 
aircraft,  or  vessel  or  loading  of  a 
hazardous  material  into  a  bulk 
packaging  for  the  purpose  of 
transporting  it,  when  performed  by  a 
person  employed  by  or  under  contract 
to  a  for-hire  carrier  or,  in  the  case  of  a 

Erivate  motor  carrier,  when  performed 
y  the  driver  of  the  motor  vehicle  into 
which  the  hazardous  material  is  being 
loaded  immediately  prior  to  movement 
of  the  hazardous  material  (except  as 
delegated  at  section  1.46(t)  of  this  title). 

(3)  Unloading  incidental  to  movement 
of  a  hazardous  material.  Unloading  of  • 
packaged  or  containerized  hazardous 
material  from  a  transport  vehicle, 
aircraft,  or  vessel  or  unloading  of  a 
hazardous  material  from  a  bulk 
packaging  when  performed  by  a  person 
employed  by  or  under  contract  to  a  for- 
hire  carrier  or,  in  the  case  of  a  private 
motor  carrier,  when  performed  by  the 
driver  of  the  motor  vehicle  frt>m  which 
the  hazardous  material  is  being 
unloaded  immediately  after  movement 
is  completed  (except  as  delegated  at 
$1.46(t)  of  this  title). 

(4)  Storage  incidental  to  movement  of 
a  hazardous  material.  Storage  of  a 
transport  vehicle,  freight  container,  or 
package  containing  a  hazardous  material 
between  the  time  that  a  carrier  takes 
physical  possession  of  the  hazardous 
material  for  the  purpose  of  transporting 
it  imtil  the  package  containing  the 
hazardous  material  is  delivered  to  the 
destination  indicated  on  a  shipping 
document,  package  marking,  or  other 
medium,  or,  in  the  case  of  a  private 
motor  carrier,  between  the  time  that  a 
motor  vehicle  driver  takes  physical 
possession  of  the  hazardous  material  for 
the  purpose  of  transporting  it  imtil  the 
driver  relinquishes  possession  of  the 
package  containing  the  hazardous 
material  at  its  destination  and  is  no 
longer  responsible  for  performing 
functions  subject  to  the  HMR. 

(d)  Functions  not  subject  to  the 
requirements  of  the  HMR.  Requirements 
of  the  HMR  do  not  apply  to  the 
following: 

(1)  Storage  of  a  freight  container, 
transport  vehicle,  or  package  containing 
a  hazardous  material  at  an  offeror 
facility  prior  to  a  carrier  taking 
possession  of  the  hazardous  material  for 
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movement  in  transportation  in 
commerce  or.  for  a  private  motor  carrier, 
prior  to  a  motor  vehicle  driver  taking 
physical  possession  of  the  hazardous 
material  for  movement  in  transportation 
in  comimerce. 

(2)  Unloading  of  a  hazardous  material 
from  a  transport  vehicle  or  a  bulk 
packaging  performed  by  a  person 
employed  by  or  working  under  contract 
to  the  consignee  or,  in  the  case  of  a 
private  motor  carrier,  following  delivery 
of  the  hazardous  material  by  the  carrier 
to  its  destination,  unloading  by  a  person 
other  than  the  driver  of  the  motor 
vehicle  from  which  the  hazardous 
material  is  being  unloaded. 

(3)  Storage  of  a  freight  container, 
transport  vehicle,  or  package  containing 
a  hazardous  material  after  its  delivery 
by  a  carrier  to  the  destination  indicated 
on  a  shipping  document,  package 
marking,  or  other  medium. 

(4)  Rail  and  motor  vehicle  movements 
of  a  hazardous  material  within  a 
contiguous  facility  boundary,  other  than 
at  a  transportation  facility,  where  public 
access  is  restricted,  except  to  the  extent 
that  the  movement  is  on  or  crosses  a 
public  road  or  on  track  that  is  part  of  the 
general  railroad  system  of 
transportation. 

(5)  Transportation  of  a  hazardous 
material  in  a  motor  vehicle,  aircraft,  or 
vessel  operated  by  a  federal,  state,  or 
local  government  employee  solely  for 
noncommercial  federal,  state,  or  local 
government  purposes. 

(6)  Transportation  of  a  hazardous 
material  by  an  individual  for  non- 
commercial purposes  in  a  private  motor 
vehicle,  including  a  leased  or  rented 
motor  vehicle. 

'     (7)  Any  matter  subject  to  the  postal 
laws  and  regulations  of  the  United 
States. 

(e)  Requirements  of  other  federal 
agencies.  Each  facility  at  which 
functions  are  performed  in  accordance 
with  the  HMR  may  be  subject  to 
applicable  standards  and  regulations  of 
other  federal  agencies. 

(0  Requirements  of  state  and  local 
government  agencies.  Each  facility  at 
which  functions  are  performed  in 
accordance  with  the  HMR  may  be 
subject  to  applicable  laws  and 
regulations  of  state  and  local 
governments  and  Indian  tribes,  except 
to  the  extent  that  such  laws  and 
regulations  are  preempted  imder  49 
U.S.C.  section  5125.  Under  section 
5125,  a  non-federal  law  or  regulation 
may  be  preempted,  unless  otherwise 
authorized  by  another  federal  statute, 
if— 

(1)  Complying  with  both  the  non- 
federal law  or  regulation  and  a 
requirement  of  federal  hazardous 


materials  transportation  law  or  the  HMR 
is  not  possible; 

(2)  The  non-federal  law  or  regulation 
as  applied  or  enforced  is  an  obstacle  to 
accomplishing  and  carrying  out  federal 
hazardous  material  transportation  law 
or  the  HMR;  or 

(3)  The  non-federal  law  or  regulation 
is  not  substantively  the  same  as  a 
provision  of  federal  hazardous  materials 
transportation  law  or  the  HMR  with 
respect  to — 

(i)  The  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  these  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

(g)  Penalties  for  noncompliance.  Each 
person  who  knowingly  violates  a 
requirement  of  federal  hazardous 
material  transportation  law,  an  order 
issued  under  federal  hazardous  material 
transportation  law,  subchapter  A  of  this 
chapter,  or  an  exemption  or  approval 
issued  imder  subchapter  A  or  C  of  this 
chapter  is  liable  for  a  civil  penalty  of  not 
more  than  $27,500  and  not  less  than 
$250  for  each  violation.  When  a 
violation  is  a  continuing  one  and 
involves  transporting  of  hazardous 
materials  or  causing  them  to  be 
transported  or  shipped,  each  day  of  the 
violation  constitutes  a  separate  offense. 
Each  person  who  knowingly  violates  a 
requirement  in  §  171.2(1)  of  this 
subchapter  or  willfully  violates  a 
provision  of  federal  hazardous  material 
transportation  law  or  an  order  issued 
imder  federal  hazardous  material 
transportation  law  may  be  fined  under 
Title  18,  United  States  Code,  or 
imprisoned  for  not  more  than  5  years,  or 
both. 

3.  Section  171.2  is  revised  to  read  as 
follows: 

§  1 71 .2    General  requirements. 

(a)  Each  person  who  performs  a 
function  covered  by  this  subchapter 
must  perform  that  function  in 
accordance  with  this  subchapter. 

(b)  Each  person  who  offers  a 
hazardous  material  for  transportation  in 


commerce  must  comply  with  all 
applicable  requirements  of  this 
subchapter  or  an  exemption,  approval, 
or  registration  issued  under  this 
subchapter  or  subchapter  A  of  this 
chapter. 

(cj  Each  person  who  performs  a 
function  covered  by  or  having  an  effect 
on  a  specification  prescribed  in  part 
178,  179,  or  180  of  this  subchapter,  an 
approval  issued  under  the  HMR,  or  an 
exemption  issued  under  subchapter  A  of 
this  chapter,  must  perform  the  function 
in  accordance  with  that  specification, 
approval,  or  exemption,  as  appropriate. 

(d)  No  person  may  offer  or  accept  a 
hazardous  material  for  transportation  in 
commerce  or  transport  a  hazardous 
material  in  commerce  unless  that  person 
is  registered  in  conformance  with 
subpart  G  of  part  107  of  this  chapter,  if 
applicable. 

(e)  No  person  may  offer  or  accept  a 
hazardous  material  for  transportation  in 
commerce  unless  the  hazardous 
material  is  properly  classed,  described, 
packaged,  marked,  labeled,  and  in 
condition  for  shipment  as  required  or 
authorized  by  applicable  requirements 
of  this  subchapter  or  an  exemption, 
approval,  or  registration  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter. 

(fj  No  person  may  transport  a 
hazardous  material  in  commerce  unless 
the  hazardous  material  is  transported  in 
accordance  with  applicable 
requirements  of  this  subchapter  or  an 
exemption,  approval,  or  registration 
issued  under  this  subchapter  or 
subchapter  A  of  this  chapter. 

(g)  No  person  may  represent,  mark, 
certify,  sell,  or  offer  a  packaging  or 
container  as  meeting  the  requirements 
of  this  subchapter  governing  its  use  in 
the  transportation  of  a  hazardous 
material  in  commerce  unless  the 
packaging  or  container  is  manufactured, 
fabricated,  marked,  maintained, 
reconditioned,  repaired,  and  retested  in 
accordance  with  the  applicable 
requirements  of  this  subchapter.  No 
person  may  represent,  mark,  certify, 
sell,  or  offer  a  packaging  or  container  as 
meeting  the  requirements  of  an 
exemption,  approval,  or  registration 
issued  under  this  subchapter  or 
subchapter  A  of  this  chapter  unless  the 
packaging  or  container  is  manufactured, 
fabricated,  marked,  maintained, 
reconditioned,  repaired,  and  retested  in 
accordance  with  the  applicable 
requirements  of  the  exemption, 
approval,  or  registration  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter.  Except  as  provided  in  section 
178.2  of  this  subchapter,  a  packaging  or 
container  marked  as  meeting  a  DOT 
specification  or  UN  standard  must 
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conform  to  the  specification  or  standard 
at  all  times  that  the  marking  is  visible. 
The  requirements  of  this  paragraph 
apply  whether  or  not  the  packaging  or 
container  is  used  or  to  be  used  for  the 
transportation  of  a  hazardous  material. 

(h)  The  representations,  markings, 
and  certifications  subject  to  the 
prohibitions  of  paragraph  (g)  of  this 
section  include — 

(1)  Specification  identifications  that 
include  the  letters  "ICC",  "DOT", 
"CTC",  "MC",  or  "UN"; 

(2)  Exemption,  approval,  and 
registration  numbers  that  include  the 
letters  "DOT",  "EX",  "M",  or  "R";  and 

(3)  Test  dates  associated  with 
specification,  registration,  approval, 
retest,  or  exemption  markings  indicating 
compliance  with  a  test  or  retest 
requirement  of  the  HMR,  or  an 
exemption,  approval,  or  registration 
issued  under  the  HMR  or  imder 
subchapter  A  of  this  chapter. 

(i)  No  person  may  certify  that  a 
hazardous  material  is  offered  for 
transportation  in  commerce  in 
accordance  with  the  requirements  of 
this  subchapter  unless  the  hazardous 
material  is  properly  classed,  described, 
packaged,  marked,  labeled,  and  in 
condition  for  shipment  as  required  or 
authorized  by  applicable  requirements 
of  this  subchapter  or  an  exemption, 
approval,  or  registration  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter.  Each  person  who  offers  a 
package  containing  a  hazardous  material 
for  transportation  in  commerce  in 
accordance  with  the  requirements  of 
this  subchapter,  to  include  the  signing 
of  the  shipper's  certification,  or  an 
exemption,  approval,  or  registration 
issued  under  this  subchapter  or 
subchapter  A  of  this  chapter,  must 
assure  that  the  package  remains  in 
condition  for  shipment  until  it  is  in  the 
possession  of  the  carrier. 

(j)  No  person  may,  by  marking  or 
otherwise,  represent  that  a  container  or 
package  for  transportation  of  a 
hazardous  material  is  safe,  certified,  or 
in  compliance  with  the  requirements  of 
this  chapter  unless  it  meets  the 
requirements  of  all  applicable 
regulations  issued  under  federal 
hazardous  material  transportation  law. 

(k)  No  person  may,  by  marking  or 
otherwise,  represent  that  a  hazardous 
material  is  present  in  a  package,    . 
container,  motor  vehicle,  rail  car, 
aircraft,  or  vessel  if  the  hazardous 
material  is  not  present. 

(1)  No  person  may  alter,  remove, 
deface,  destroy,  or  otherwise  unlawfully 
tamper  with  any  marking,  label,  placard, 
or  description  on  a  document  required 
by  federal  hazardous  material 
transportation  law  or  the  regulations 


issued  under  federal  hazardous  material 
transportation  law.  No  person  may  alter, 
deface,  destroy,  or  otherwise  unlawfully 
tamper  with  a  package,  container,  motor 
vehicle,  rail  car,  aircraft,  or  vessel  used 
for  the  transportation  of  hazardous 
materials. 

(m)  No  person  may  falsify  or  alter  an 
exemption,  approval,  registration,  or 
other  grant  of  authority  issued  under 
this  subchapter  or  subchapter  A  of  this 
chapter.  No  person  may  offer  a 
hazardous  material  for  transportation  or 
transport  a  hazardous  material  in 
commerce  under  an  exemption, 
approval,  registration  or  other  grant  of 
authority  issued  under  this  subchapter 
or  subchapter  A  of  this  chapter  if  such 
grant  of  authority  has  been  altered 
without  the  consent  of  the  issuing 
authority.  No  person  may  represent, 
mark,  certify,  or  sell  a  packaging  or 
container  under  an  exemption, 
approval,  registration  or  other  grant  of 
authority  issued  under  this  subchapter 
or  subchapter  A  of  this  chapter  if  such 
grant  of  authority  has  been  altered 
without  the  consent  of  the  issuing 
authority. 

4.  In  section  171.8,  definitions  for 
"carrier,"  "person,"  and  "sheathing"  are 
revised,  and  definitions  for 
"Administrator,"  "Associate 
Administrator,"  "commerce", 
"consignee,"  "hazmat,"  "HMR," 
"loading  incidental  to  movement," 
"movement,"  "offer  a  hazardous 
material,"  "pre-transportation 
function,"  "Secretary,"  "storage 
incidental  to  movement," 
"transportation  or  transport," 
"transportation  facility,"  and 
"unloading  incidental  to  movement"  are 
added  in  alphabetical  order,  to  read  as 
follows: 

§  1 71 .8    Definitions  and  abbreviations. 

***** 

Administrator  means  the 
Administrator,  Research  and  Special 
Programs  Administration. 

***** 

Associate  Administrator  means  the 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
***** 

Carrier  means  a  person  who 
transports  passengers  or  property  in 
commerce  by  rail  car,  aircraft,  motor 
vehicle,  or  vessel. 

***** 

Commerce  means  trade  or 
transportation  in  the  jurisdiction  of  the 
United  States  between  a  place  in  a  state 
and  a  place  outside  of  the  state;  or  that 
affects  trade  or  transportation  between  a 


place  in  a  state  and  place  outside  of  the 

state. 

*        *      '  *        •        * 

Consignee  means  the  person  or  place 
shown  on  a  shipping  document, 

f>ackage  marking,  or  other  media  as  the 
ocation  to  which  a  carrier  is  directed  to 
transport  a  hazardous  material. 
***** 

Hazmat  means  a  hazardous  material. 

***** 

HMR  means  the  Hazardous  Materials 
Regulations,  Parts  171  through  180  of 
this  chapter. 

***** 

Loading  incidental  to  movement 
means  loading  of  packaged  or 
containerized  hazardous  material  onto  a 
transport  vehicle,  aircraft,  or  vessel  or 
loading  of  a  hazardous  material  into  a 
bulk  packaging  for  the  purpose  of 
transporting  it,  when  performed  by  a 
person  employed  by  or  under  contract 
to  a  for-hire  carrier  or,  in  the  case  of  a 
private  motor  carrier,  when  performed 
by  the  driver  of  the  motor  vehicle  into 
which  the  hazardous  material  is  being 
loaded  immediately  prior  to  movement 
of  the  hazardous  material  in  commerce. 
***** 

Movement  means  the  physical  transfer 
of  a  hazardous  material  from  one 
geographic  location  to  another  by  rail 
car,  aircraft,  motor  vehicle,  or  vessel. 

***** 

Offer  a  hazardous  material  means 
perform,  attempt  to  perform,  or  is 
required  to  perform  a  pre-transportation 
function  under  the  HMR. 

***** 

Person  means  an  individual, 
corporation,  company,  association,  firm, 
partnership,  society,  joint  stock 
company;  or  a  government,  Indian  tribe, 
or  authority  of  a  government  or  tribe 
offering  a  hazardous  material  for 
transportation  in  commerce  or 
transporting  a  hazardous  material  to 
support  a  commercial  enterprise.  This 
term  does  not  include  the  United  States 
Postal  Service  or,  for  purposes  of  49 
U.S.C.  5123  and  5124,  a  Department, 
agency,  or  instrumentality  of  the 
government. 
***** 

Pre-transportation  function  means 
tendering  a  hazardous  material  to  a 
carrier  for  transportation  in  commerce; 
causing  a  hazardous  material  to  be 
transported  in  commerce;  or  performing 
a  function  specified  in  the  HMR  that  is 
required  to  assure  the  safe 
transportation  of  a  hazardous  material 
in  commerce,  including — 

(1)  Determining  the  hazard  class  of  a 
hazardous  material. 

(2)  Selecting  a  hazardous  materials 
packaging. 
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(3)  Filling  a  hazardous  materials 
packaging. 

(4)  Securing  a  closure  on  a  filled 
hazardous  materials  package  or 
container  or  on  a  package  or  container 
containing  a  residue  of  a  hazardous 
material. 

(5)  Marking  a  package  to  indicate  that- 
it  contains  a  hazardous  material. 

(6)  Labeling  a  package  to  indicate  that 
it  contains  a  hazardous  material. 

(7)  Preparing  a  shipping  paper. 

(8)  Providing  and  maintaining 
emergency  response  information. 

(9)  Reviewing  a  shipping  paper  to 
verify  compliance  with  the  HMR  or 
international  equivalents. 

(10)  Certifying  that  a  hazardous 
material  is  in  proper  condition  for 
transportation  in  conformance  with  the 
requirements  of  the  HMR. 

(11)  Blocking  and  bracing  a  hazardous 
materials  package  in  a  fireight  container 
or  transport  vehicle. 

(12)  Segregating  a  hazardous  materials 
package  in  a  freight  container  or 
transport  vehicle  from  incompatible 
cargo. 

(13)  Selecting,  providing,  or  affixing 
placards  for  a  transport  vehicle  to 
indicate  that  it  contains  a  hazardous 
material. 
***** 

Secretary  means  the  Secretary  of 
Transportation. 

***** 

Sheathing  means  a  covering 
consisting  of  non-sparking,  non-metallic 
material  used  as  a  lining  over  metal,  and 
seciu«d  to  prevent  any  motion,  to 
reduce  sparking  or  damage  to  inner 
packagings. 
***** 

Storage  incidental  to  movement 
means  storage  of  a  transport  vehicle, 
freight  container,  or  package  containing 
a  hazardous  material  between  the  time 
that  a  carrier  takes  physical  possession 
of  the  hazardous  material  for  the 
purpose  of  transporting  it  until  the 
package  containing  the  hazardous 
material  is  physically  delivered  to  the 
destination  indicated  on  a  shipping 
document,  package  marking,  or  other 
medium,  or,  in  the  case  of  a  private 
motor  carrier,  between  the  time  that  a 
motor  vehicle  driver  takes  physical 
possession  of  the  hazardous  material  for 
the  purpose  of  transporting  it  until  the 
driver  relinquishes  possession  of  the 
hazardous  material  at  its  intended 
destination  and  is  no  longer  responsible 
for  performing  functions  subject  to  the 
HMR. 
***** 

Transportation  or  transport  means  the 
movement  of  property  and  loading, 
unloading,  or  storage  incidental  to  the 
movement. 


Transportation  facility  means  an 
airport,  rail  yard  or  terminal,  marine 
terminal,  truck  terminal,  or  intermodal 
terminal.  This  term  also  includes  a 
warehouse  or  storage  location  where 
hazardous  materials  are  stored 
incidental  to  transportation. 
***** 

Unloading  incidental  to  movement 
means  unloading  of  a  packaged  or 
containerized  hazardous  material  from  a 
transport  vehicle,  aircraft,  or  vessel  or 
unloading  of  a  hazardous  material  from 
a  bulk  packaging  when  performed  by  a 
person  employed  by  or  imder  contract 
to  a  for-hire  carrier  or,  in  the  case  of  a 
private  motor  carrier,  when  performed 
by  the  driver  of  the  motor  vehicle  from 
which  the  hazardous  material  is  being 
luiloaded  immediately  after  movement 
in  commerce  is  completed. 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

5.  The  authority  citation  for  Part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.45  and  1.53. 

§173.1    [Amended] 

6.  In  §  173.1,  paragraph  (c)  is  removed 
and  paragraph  (d)  is  redesignated  as 
new  paragraph  (c). 

§  173.10    [Removed  and  Reserved] 

7.  Section  173.10  is  removed  and 
reserved. 

§  1 73.30    [Removed  and  Reserved] 

8.  Section  173.30  is  removed  and 
reserved. 

9.  Section  173.31  is  amended  by 
adding  new  paragraph  (g)  to  read  as 
follows: 

S 1 73.31    Use  of  tank  cars.    — 

***** 

(g)  Tank  car  loading  and  unloading. 
When  placed  for  loading  or  unloading 
and  before  unsecuring  any  closure,  a 
tank  car  must  be  protected  against 
movement  or  coupling  as  follows: 

(1)  Caution  signs  must  be  placed 
between  the  rails  to  give  necessary 
warning  to  persons  approaching  the 
car(s)  from  the  open  end  of  a  siding  and 
must  be  left  up  until  after  all  closures 
are  secured  and  the  cars  are  in  proper 
condition  for  transportation.  The  signs 
must  be  of  a  durable  material,  blue  in 
color,  rectangular  in  shape,  at  least 
30.48  cm  (12  inches)  high  by  38.10  cm 
(15  inches)  wide,  and  bear  the  word 
"STOP."  The  word  "STOP"  must 
appear  in  white  letters  at  least  10.16  cm 
(4  inches)  high.  Additional  words,  such 


as  "Tank  Car  Connected"  or  "Crew  at 
Work,"  may  also  appear  in  white  letters 
under  the  word  "STOP." 

(2)  At  least  one  wheel  on  the  tank  car 
must  be  blocked  against  movement  in 
both  directions,  and  the  hand  brakes 
must  be  set.  If  multiple  tank  cars  are 
coupled  together,  sufficient  hand  brakes 
must  be  set  and  wheels  blocked  to 
prevent  movement  in  both  directions. 

§§173.3, 173.6, 173.24a,  173.62, 173.166, 
173.171, 173.181, 173.185, 173.189, 173.219, 
1 73.308, 1 73.335  and  1 73.41 6    [Amended] 

10.  In  addition  to  the  amendments  set 
forth  above,  in  Part  173  the  word 
"movement"  is  revised  to  read 
"shifting"  in  the  following  places: 

a.  Section  173.3(c)(2); 

b.  Section  173.6(b)(1)  and  (b)(3); 

c.  Section  173.24a(a)(3); 

d.  Section  173.166(e)(4)(iii); 
f.  Section  173.171(d); 

Section  173.181(a)(2); 
\.  Section  173.189(b)  and  (d)(4)(i); 
i.  Section  173.335(c);  and 
j.  Section  173.416(f). 

1 1 .  In  addition  to  the  amendments  set 
forth  above,  in  Part  173  the  words 
"freedom  of  movement"  are  revised  to 
read  "free  moving"  in  §  173.62(c)  in  the 
table  under  Packing  Instruction  131 
each  time  they  appear. 

12.  In  addition  to  the  amendments  set 
forth  above,  in  Part  173  the  word 
"movement"  is  revised  to  read 
"moving"  in  the  following  places: 

a.  Section  173.185(e)(7),  (g)(1),  and 
(g)(2):       . 

b.  Section  173.219(b)(3);  and 

c.  Section  173.308(a)(4). 

PART  174— CARRIAGE  BY  RAIL 

13.  The  authority  citation  for  Part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§  1 74.67    [Removed  and  Reserved] 

14.  Section  174.67  is  removed  and 
reserved. 

§§174.110, 174.112,  and  174.115 
[Amended] 

15.  In  addition  to  the  amendments  set 
forth  above,  in  Part  1 74  the  word 
"movement"  is  revised  to  read 
"shifting"  in  the  following  places: 

a.  Section  174.110; 

b.  Section  174.112(b)  and  (c)(3)  each 
time  it  appears;  and 

c.  Section  174.115(a)  and  (b)(3)  each 
time  it  appears. 

PART  175— CARRIAGE  BY  AIRCRAFT 

16.  The  authority  citation  for  Part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 
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§175.81    [Amended] 

\7.  In  §  175.81(a),  the  word 
"movement"  is  revised  to  read 
"shifting". 

PART  ITS-CARRIAGE  BY  VESSEL 

18.  The  authority  citation  for  Part  176 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§§176.69, 176.76, 176.78, 176.93, 176.116, 
176.132, 176.168,  and  176.200    [Amended] 

19.  In  Part  176,  the  word  "movement" 
is  revised  to  read  "shifting"  in  the 
following  places: 

a.  Section  176.69(d); 

b.  Section  176.76(a)(2)  each  time  it 
appears; 

c.  Section  176.116(d); 

e.  Section  176.132(c);  and 

f.  Section  176.200(b)  and  (c)  each  time 
it  appears. 


20.  In  Part  176,  the  word  "movement" 
is  revised  to  read  "motion"  in 

§  176.93(a)(1). 

21.  hi  Part  176,  the  word  "movement" 
is  revised  to  read  "moving"  in  the 
following  places: 

a.  Section  176.78(f)(8);  and 

b.  Section  176.168(g). 

PART  177— CARRIAGE  BY  PUBUC 
HIGHWAY 

22.  The  authority  citation  for  Part  177 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§§177.834, 177.840,  and  177.870 
[Amended] 

23.  In  Part  177,  the  word  "movefhent" 
is  revised  to  read  "shifting"  in  the 
following  places: 

a.  Section  177.834(a); 

b.  Section  177.840(b)(3);  and 

c.  Section  177.870(e). 


PART  178— SPECIRCATIONS  FOR 
PACKAGINGS 

24.  The  authority  citation  for  Part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR" 
1.53. 

§§178.601,178.704    [Amended] 

25.  In  Part  178,  the  word  "movement" 
is  revised  to  read  "moving"  in 
§178.601(g)(l)(i)(D).(g)(l)(ii),and 
(g)(4)(v). 

26.  In  Part  178,  the  word  "movement" 
is  revised  to  read  "motion"  in 

§  178.704(d)(3). 

Issued  in  Washington.  DC.  on  June  1.  2001 
under  authority  delegated  in  49  CFR  part 
106. 

Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  01-14385  Filed  &-13-01;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  150, 170  and  171 

RiN3150-AG73 

Revision  of  Fee  Schedules;  Fee 
Recovery  for  FY  2001 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  appUcants  and  licensees. 
The  amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
as  amended,  which  requires  that  the 
NRC  recover  approximately  98  percent 
of  its  budget  authority  in  fiscal  year  (FY) 
2001,  less  the  amounts  appropriated 
from  the  Nuclear  Waste  Fund  (NWF) 
and  the  General  Fund.  The  amount  to  be 
recovered  for  FY  2001  is  approximately 
$453.3  million. 

EFFECTIVE  DATE:  August  13,  2001. 

ADDRESSES:  The  comments  received  and 
the  agency  work  papers  that  support 
these  final  changes  to  10  CFR  parts  170 
and  171  are  available  electronically  at 
the  NRC's  Public  Electronic  Reading 
Room  on  the  Internet  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  more 
information,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at 1-80O-397-4209.  or  301-415-4737, 
or  by  email  to  pdr@nrc.gov.  If  you  do 
not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  PDR. 

Conmients  received  may  also  be 
viewed  via  the  NRC's  interactive 
rulemaking  website  (http.// 
rulefonmi.llnl.gov).  This  site  provides 
the  ability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  301-415- 
5905;  e-mail  CAG@nrc.gov. 

For  a  period  of  90  days  after  the 
effective  date  of  this  final  rule,  the  work 
papers  may  also  be  examined  at  the 
NRC  Public  Document  Room,  Room  O- 
1F22,  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  MD  20852- 
2738. 


FOR  FURTHER  INFORMATION  CONTACT: 

Glenda  Jackson,  Office  of  the  Chief 
Financial  Officer,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
DC  20555-0001;  Telephone  301-415- 
6057. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Responses  to  Comments 

III.  Final  Action 

IV.  Voluntary  Consensus  Standards 

V.  Environmental  Impact:  Categorical 

Exclusion 

VI.  Paperwork  Reduction  Act  Statement 

VII.  Regulatory  Analysis 

VIII.  Regulatory  Flexibility  Analysis 

IX.  Backfit  Analysis 

X.  Small  Business  Regulatory  Enforcement 

Fairness  Act 

L  Background 

For  FY  2001.  the  NRC  is  required  to 
recover  through  fees  approximately  98 
percent  of  its  budget  authority,  less  the 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF)  and  from  the 
General  Fund.  The  fee  recovery  amount 
for  FY  2001  is  approximately  $453.3 
million. 

For  FYs  1991  through  2000,  OBRA- 
90,  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  the  amount 
appropriated  from  the  U.S.  Department 
of  Energy  (DOE)  administered  NWF,  by 
assessing  fees.  To  address  fairness  and 
equity  concerns  raised  by  the  NRC 
related  to  charging  NRC  license  holders 
for  agency  expenses  that  do  not  provide 
a  direct  benefit  to  the  licensee,  the  FY 
2001  Energy  and  Water  Development 
Appropriations  Act  amended  OBRA-90 
to  decrease  the  NRC's  fee  recovery 
amount  from  100  percent  to  98  percent 
of  the  NRC's  budget  authority,  in  FY 
2001.  The  OBRA-90  amendment  further 
decreases  the  fee  recovery  amount  by  an 
additional  two  percent  per  year 
beginning  in  FY  2002  until  the  fee 
recovery  amount  is  90  percent  by  FY 
2005. 

In  addition  to  the  2  percent  reduction 
to  the  fee  recovery  amoimt  for  FY  2001 , 
$3.2  million  has  been  appropriated  fi'om 
the  General  Fund  for  activities  related  to 
regulatory  reviews  and  assistance 
provided  to  other  Federal  agencies  and 
States.  The  FY  2001  Energy  and  Water 
Development  Appropriations  Act  states 
that  this  $3.2  million  shall  be  excluded 
from  license  fee  revenues.  The  total 
amount  thus  to  be  recovered  for  FY 
2001  is  approximately  $453.3  million. 

The  NRC  assesses  two  types  of  fees  to 
meet  the  requirements  of  OBRA-90,  as 
amended.  First,  license  and  inspection 
fees,  established  at  10  CFR  part  170 
under  the  authority  of  the  Independent 
Offices  Appropriation  Act  of  1952 
(lOAA),  31  U.S.C.  9701.  recover  the 


NRC's  costs  of  providing  special 
benefits  to  identifiable  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  new  licenses,  the 
review  of  applications  for  renewal  of 
existing  licenses,  and  the  review  of 
requests  for  license  amendments. 
Second,  annual  fees,  established  in  10 
CFR  part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  otherwise  recovered 
through  10  CFR  part  170  fees. 

n.  Responses  to  Coinments 

The  NRC  published  a  proposed  rule 
that  presented  the  amendments 
necessary  to  revise  the  licensing, 
inspection,  and  annual  fees  charged  to 
its  licensees  and  applicants  for  FY  2001 
on  March  28,  2001  (66  FR  16982). 
Although  the  comment  period  ended  on 
April  27,  2001.  the  NRC  evaluated  the 
13  comments  which  were  received  by 
the  close  of  business  on  May  7,  2001. 
Many  of  the  comments  raised  similar 
issues.  These  comments  have  been 
grouped,  as  appropriate,  and  addressed 
as  single  issues  in  this  final  rule. 

The  comments  and  NRC's  responses 
are  as  follows: 

A.  Legal  Issues 

1.  Information  Provided  by  NRC  in 
Support  of  Proposed  Rule 

Comment.  One  commenter  urged  the 
NRC  to  provide  licensees  and  the  public 
with  a  more  detailed  explanation  of  the 
specific  activities  and  associated  costs 
that  form  the  basis  for  the  part  171 
annual  fees,  including  detailed 
information  on  the  outstanding  major 
contracts,  their  purpose,  and  their  costs. 
The  commenter  stated  that,  to  enable 
stakeholders  to  provide  meaningful 
comment  on  the  proposed  rule,  the  NRC 
should  provide  sufficient  detail  on  the 
costs  associated  with  each  component  of 
reactor  regulation  and  other  generic 
costs.  The  commenter  indicated  that 
this  more  detailed  information  would 
allow  licensees  and  the  public  to 
provide  more  effective  feedback  and 
conunent  on  the  efficiency  of  NRC's 
regulatory  activities  and  would  propel 
the  Commission  to  exercise  its  authority 
to  promote  increased  fiscal 
responsibility. 

Response.  The  NRC  believes  that 
commenters  were  provided  ample 
information  on  which  to  base 
constructive  comments  on  NRC's 
proposed  revisions  to  parts  170  and  171. 
Consistent  with  the  requirements  of 
OBRA-90.  the  proposed  fees  were 
developed  to  recover  approximately  98 
percent  of  the  NRC's  FY  2001  budget 
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authority  from  the  various  classes  of 
licensees.  In  addition  to  the  descriptions 
of  the  types  of  activities  included  in  the 
proposed  fees  and  explanations  of  how 
the  fees  were  calculated  to  recover  the 
budgeted  costs  for  those  activities,  the 
proposed  rule  also  announced  that  the 
work  papers  supporting  the  proposed 
rule  were  available  for  public 
examination.  As  the  proposed  rule 
stated,  the  work  papers  were  available 
in  the  NRC's  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  for  public  examination 
(Accession  No.  ML010860287).  Diuing 
the  30-day  comment  period  the  work 
papers  were  also  available  in  the  NRC 
Public  Document  Room  at  One  White 
Flint  North.  11555  Rockville  Pike. 
Rockville.  MD  for  the  public's  use.  The 
work  papers  include  extensive 
information  detailing  the  activities  and 
the  associated  budgeted  resources 
allocated  to  the  various  classes  of 
licensees.  The  work  papers  show,  by 
strategic  arena,  the  allocation  of 
budgeted  costs  for  each  planned 
accomplishment  within  each  program  of 
each  strategic  arena.  In  addition  to  the 
detailed  budget  information  contained 
in  the  work  papers,  the  NRC  has  made 
available  in  the  Public  Document  Room 
NUREG-1100.  Volume  16,  "Budget 
Estimates  and  Performance  Plan,  Fiscal 
Year  2001  (February  2000), "  which 
discusses  the  NRC's  budget  for  FY  2001. 
including  the  activities  to  be  performed 
in  each  strategic  arena.  The  extensive 
information  available  to  the  public 
meets  all  legal  requirements  and  the 
NRC  believes  it  provides  the  public  with 
sufficient  information  on  which  to  base 
their  comments  on  the  proposed  fee 
rule. 

The  NRC's  budgets  and  the  manner  in 
which  the  NRC  carries  out  its  activities 
are  outside  the  scope  of  this  rulemaking. 
The  purpose  of  this  rulemaking  is  to 
establish  the  fees  necessary  to  recover 
approximately  98  percent  of  the  NRC's 
FY  2001  budget  authority,  less  the 
amounts  appropriated  from  the  NWF 
and  the  General  Fimd,  as  required  by 
OBRA-90,  as  amended.  Therefore  the 
commenter's  suggestion  that  more 
detailed  information  would  allow  the 
public  to  provide  more  effective 
comments  concerning  the  efficiencies  of 
NRC's  regulatory  activities  and  the 
maimer  in  which  NRC  carries  out  its 
fiscal  responsibilities  are  not  addressed 
in  this  final  rule. 

B.  Specific  Part  1 70  Issues 

1.  Hourly  Rates 

Comment.  Some  commenters  opposed 
the  $144  proposed  hourly  rate  for  the 
materials  program.  As  in  similar 


comments  received  from  the  uranium 
recovery  industry  on  the  issue  in 
previous  fee  schedule  rulemakings,  the 
commenters  stated  that  the  hourly  rate 
is  excessive,  is  more  than  the 
professional  hourly  rates  charged  by 
national  consulting  firms,  and  should  be 
substantially  reduced. 

Response.  The  NRC's  hourly  rates  are 
based  on  budgeted  costs  and  must  be 
established  at  the  revised  levels  to  meet 
the  fee  recovery  requirements.  The 
professional  FTE  rates  include  not  only 
average  salaries  and  benefits  for 
professional  employees,  but  also  a 
prorated  share  of  overhead  costs,  such 
as  supervisory  and  secretarial  support 
and  information  technology  overhead 
costs,  as  well  as  general  and 
administrative  costs,  such  as  rent,  heat, 
supplies,  and  payroll  and  human 
resources  staffs. 

The  proposed  hourly  rate  of  $144  for 
the  materials  program  is  a  very  slight 
increase  over  the  $143  hourly  rate  for 
FY  2000.  As  stated  in  the  proposed  rule, 
the  increase  is  primarily  due  to  the 
Government-wide  pay  increase  in  FY 
2001.  The  revised  hourly  rates,  coupled 
with  the  direct  contract  costs,  recover 
through  part  170  fees  the  full  cost  to  the 
NRC  of  providing  special  services  to 
specifically  identifiable  beneficiaries  as 
provided  by  the  lOAA,  and  the  revised 
hourly  rates  plus  direct  contract  costs 
recover  through  part  171  annual  fees  the 
required  amount  of  NRC's  budgeted 
costs  for  activities  not  recovered 
through  part  170  fees,  as  required  by 
OBRA-90,  as  amended.  The  NRC  is 
establishing  in  this  final  rule  the  revised 
hourly  rates  necessary  to  accomplish  the 
fee  recovery  requirements.  The 
professional  hourly  rate  for  the  reactor 
program  is  $150,  and  the  professional 
hourly  rate  for  the  materials  program  is 
$144.  For  part  170  activities,  the  rates 
will  be  assessed  for  professional  staff 
time  expended  on  or  after  the  effective 
date  of  this  final  rule. 

2.  Pro)ect  Manager  Billing  Issues 

Comment.  Four  comments  were 
received  opposing  NRC's  assessment  of 
Part  1 70  fees  to  uranium  recovery 
licensees  to  recover  the  costs  for  Project 
Managers  (PM)  assigned  to  their 
licenses.  Commenters  indicated  that  the 
PM  charges  have  become  an  additional 
expense  for  the  industry.  These 
commenters  raised  several  specific 
concerns  with  this  fee  recovery  policy: 
the  PM  costs  represent  administrative 
charges  that  may  or  may  not  be  directly 
related  to  the  Hcensee's  operations;  thp 
PM  charges  include  generic  efforts,  such 
as  rulemaking  activities;  licensees  have 
no  way  to  control  these  costs  because 
the  charges  are  allocated  evenly  among 


the  licensees  to  which  that  PM  is 
assigned;  and  the  problem  is 
exacerbated  when  a  PM  is  assigned  to 
only  one,  or  in  some  cases  only  a  few, 
licensee(s)  who  must  pay  all  of  the 
overhead  costs  associated  with  that  PM. 
Several  commenters  supported  the  re- 
designation  of  PMs  assigned  to  uranium 
recovery  licenses  as  poinls  of  contact, 
particularly  for  those  licensees  who  are 
not  ciutently  operating.  One  commenter 
stated  that  to  the  extent  the  NRC  is 
required  to  recover  these  costs,  it  should 
do  so  through  the  annual  fee  to  spread 
the  costs  more  equitably  across  a  range 
of  licensees.  One  commenter  asserts  that 
the  billing  policy  is  an  unjustified  and 
ultra  vires  (beyond  NRC's  legitimate 
powers)  implementation  of  its  OBRA 
responsibilities,  and  that  it  cannot  be 
defended,  particularly  as  a  shift  of  costs 
from  part  171  fees  to  part  170  fees, 
because  there  has  not  been  a  decrease  in 
the  part  171  fees  commensurate  with  the 
increase  in  part  170  fees.  Referring  to  an 
NRC  guidance  document  for  staff  hour 
reporting  and  coding  of  activities  in 
NRC's  Regulatory  Information  Tracking 
System  (RTTS)  (the  system  used  by  the 
hniC  to  record  and  track  staff  hours  and 
from  which  data  is  gathered  for  foe 
billing  purposes),  the  same  commenter 
charges  that  there  is  virtually  no  activity 
a  PM  performs  that  is  excluded  from  fee 
recovery.  The  commenter  claims  that 
licensees  are  billed  for  generic  efforts, 
despite  statements  to  tlw  contrary  in  the 
final  FY  1999  fee  rule  (64  FR  31448; 
June  10, 1999),  giving  as  an  example 
"rulemaking  oversight",  which  is 
assigned  a  code  in  RTTS.  The  same 
commenter  stated  that  nothing  in  the 
statements  of  consideration  for  the  FY 
1999  final  rule,  which  provided 
examples  of  PM  activities  that  would  be 
included  in  part  170  fees,  indicated  that 
licensees  would  be  charged  for  PM 
activities  for  work  on  the  NRC's 
accounting  system  or  work  for  another 
branch/office. 

Response.  The  NRC  assesses  part  170 
fees  for  PM  activities  under  the 
authority  of  the  lOAA.  hi  the  FY  1999 
fee  rule,  the  NRC  stated  that  expanding 
the  scope  of  part  170  to  include,  for 
example,  full  cost  recovery  for  PMs  is 
consistent  with  Title  V  of  the  lOAA. 
interpretations  of  that  legislation  by  the 
Federal  courts,  and  Commission 
guidance.  These  guidelines  provide  that 
part  1 70  fees  may  be  assessed  to  persons 
who  are  identifiable  recipients  of 
"special  benefits"  conferred  by 
specifically  identified  activities  of  the 
NRC.  Because  PM  activities  are  services 
which  the  NRC  provides  to  specific, 
identifiable  recipients,  it  is  more 
appropriate  that  the  costs,  less  costs  for 
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generic  activities  and  leave  time,  be 
recovered  through  part  1 70  fees  assessed 
to  the  recipient  of  that  service,  rather 
than  through  annual  fees  assessed  to  the 
licensees  in  the  class  subject  to  annual 
fees. 

Contrary  to  the  commenter's  claim, 
generic  activities  conducted  by  PMs  are 
not  recovered  through  part  1 70  fees.  The 
fact  that  rulemaking  activities  are 
assigned  a  code  in  RTTS  does  not  mean 
that  costs  for  these  generic  activities  are 
included  in  PM  costs  assessed  under 
part  170.  RTTS  is  the  system  used  by  the 
NRC's  major  program  offices  for 
recording  staff  hours,  and  the  data  is 
used  for  many  purposes.  Although  the 
NRC's  part  170  billing  system  uses  data 
from  RTTS,  it  is  programmed  to  exclude 
RTTS  data  related  to  activities  that  are 
not  subject  to  part  1 70  fees.  Rulemaking 
activities  are  one  example  of  the  types 
of  activities  that  are  excluded  from  part 
1 70  fee  billing.  Other  examples  of  the 
types  of  activities  that  are  coded  in  RITS 
but  not  billed  under  part  1 70  are 
allegation  followup  activities,  escalated 
enforcement  activities,  and  Combined 
Federal  Campaign  activities. 

Generic  activities  are  those  NRC 
activities  that  broadly  benefit  classes  or 
subclasses  of  licensees.  Examples  of 
generic  activities,  as  stated  in  the  FY 

1999  final  rule  and  reiterated  in  the  FY 

2000  final  rule  (64  FR  31451;  June  10. 
1999.  and  65  FR  36947;  June  12,  2000, 
respectively),  include  rulemaking  and 
development  of  generic  guidance 
documents.  General  activities  such  as 
training,  general  correspondence, 
attending  staff  meetings,  coordination 
with  and  support  to  other  offices,  and 
processing  docimients  into  the 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  are  not 
generic  activities.  In  responding  to 
uranium  recovery  industry  comments  in 
the  FY  2000  final  rule,  the  NRC  listed 
these  examples  of  the  types  of  PM 
activities  that  are  recovered  through  PM 
part  170  fees.  The  examples  provided  by 
the  NRC  in  the  FY  1999  and  FY  2000 
fee  rules  of  PM  activities  to  be  billed 
under  part  1 70  and  those  excluded  from 
part  170  billing  were  not  intended  to  be 
complete  lists.  Of  the  420  RITS  codes 
for  use  by  PMs  assigned  to  uranium 
recovery  and  other  types  of  materials 
licenses,  only  125  are  identified  for  Part 
170  billing  purposes. 

The  PM  activities  charged  under  part 
1 70  are  general  activities  and  activities 
specifically  related  to  the  site,  such  as 
licensing  reviews.  As  the  commenter 
indicated,  the  general  activities  billed 
under  part  170  include  time  that  a  PM 
spends  in  reporting  to  the  NRC's 
accounting  system.  General  activities 
are  part  of  the  costs  to  the  agency  of 


providing  the  PM  services,  and  the  NRC 
continues  to  believe  that  the  costs  are 
most  appropriately  recovered  from  the 
licensees  benefitting  from  the  PM 
services. 

The  concept  that  the  assessment  of 
part  170  fees  for  PM  activities  increases 
the  costs  to  the  uranium  recovery  class 
is  incorrect.  PM  charges  might  result  in 
an  increase  for  a  particular  licensee  at 
a  particular  point  in  time.  However, 
billing  for  PM  time  under  part  170  does 
not  cause  an  increase,  or  a  decrease,  in 
the  total  fees  assessed  to  the  class.  Based 
on  the  OBRA-90  fee  recovery 
requirements,  all  budgeted  costs 
allocated  to  a  class  that  are  not 
recovered  through  part  170  fees  paid  by 
the  class  are  recovered  through  annual 
fees  assessed  to  those  licensees  in  the 
class  subject  to  the  annual  fees.  Thus, 
all  budgeted  costs  allocated  to  a  class 
are  paid  by  the  class,  either  through  part 
170  fees  or  part  171  fees. 

Although  on  the  surface  it  may  appear 
to  be  more  fair  to  recover  the  PM  costs 
through  annual  fees,  the  end  result 
would  not  necessarily  be  equitable  to 
those  licensees  paying  the  annual  fees. 
If,  for  example,  the  NRC  were  to 
discontinue  assessing  part  1 70  fees  to 
uranium  recovery  licensees  for  PM 
activities  and  all  other  conditions 
remained  the  same,  uranium  recovery 
licensees  subject  to  annual  fees  would 
pay  more  in  total  costs  because  those 
lutmium  recovery  licensees  in 
decommissioning  are  not  subject  to 
annual  fees  and  therefore  would  no 
longer  pay  for  the  PMs  assigned  to  their 
site.  Instead,  the  licensees  authorized  to 
operate  or  in  a  standby  status  would  pay 
those  PM  costs  through  annual  fees.  To 
illustrate  this  point,  the  estimated 
average  total  PM  part  170  fees  paid  per 
year  by  uranium  recovery  licensees  in 
deconmiissioning  or  possession  only 
status  is  $322,000'  If  the  NRC 
eliminated  PM  activities  fromPart  170 
fees  for  the  uranium  recovery  class  for 
a  full  fiscal  year,  the  11  licensees 
authorized  to  operate  or  in  a  standby 
status  would  be  assessed  an  additional 
$322,000  in  annual  fees  for  that  fiscal 
year  in  order  to  recover  those  costs. 

The  NRC  finds  no  basis  at  this  time 
to  change  its  policy  of  recovering  the 
costs  for  PMs  through  part  170  fees,  to 
change  the  manner  in  which  the  costs 
are  spread  among  those  licensees 
assigned  to  one  PM.  or  to  change  the 
policy  with  regard  to  assessing  one 
licensee  for  all  of  the  PM's  activities 
when  the  PM  is  assigned  to  that  one  site 
only.  The  NRC  believes  this  is  a  fair  and 
equitable  method  of  recovering  these 
costs. 


3.  Clarification  of  Fee  Waiver  Provisions 
in  §  170.21.  Footnote  4  and  §  170.31. 
Footnote  5 

Comment.  Two  comments  were 
received  on  the  NRC's  clarification  of 
the  fee  waivers  provided  in  10  CFR 
170.21.  Footnote  4.  criterion  3.  and  10 
CFR  170.31.  Footnote  5.  criterion  (c)  for 
certain  documents  submitted  to  the 
NRC.  One  commenter  expressed 
concern  that  the  NRC  is  shifting  cost 
recovery  for  generic  activities  from  part 
171  to  part  170.  Both  commenters 
contend  that  the  clarification  will 
discourage  generic  actions  and  is 
inconsistent  with  the  Commission's 
policies  aimed  at  encouraging  industry 
organizations  to  work  cooperatively 
with  the  NRC  and  recognizing  the 
efficiencies  and  effectiveness  to  be 
gained  from  these  efforts.  The 
commenters  assert  that  the  clarification 
represents  a  change  in  policy  and  will 
discourage  industry  initiatives,  which 
serve  to  reduce  NRC  resource  demands 
and  expedite  resolution  of  issues  on  a 
generic  basis.  One  commenter  further 
contends  that  the  clarification  is 
inconsistent  with  the  NRC's  strategic 
goal  of  making  its  activities  and 
decisions  more  effective,  efficient,  and 
realistic,  and  reconunends  that  NRC 
retain  "the  original  interpretation"  of 
the  fee  waiver. 

Response.  The  NRC's  original 
interpretation  of  the  subject  fee  waiver 
provisions  has  not  changed,  and  has 
been  consistently  applied  in  granting  or 
denying  fee  waiver  requests.  However, 
the  NRC  has  experienced  an  increase  in 
the  number  of  fee  waiver  requests  that 
do  not  meet  the  criteria.  The  NRC 
believes  that  this  increase  may  be  due. 
at  least  in  part,  to  the  fact  that  the 
statements  of  consideration  in  the  FY 
1 994  fee  rule  concerning  the  waivers  (59 
FR  36895;  July  20.  1994)  were  not 
repeated  in  subsequent  fee  rulemakings 
and  are  not  codified  in  the  regulations. 
Therefore,  licensees  may  be  submitting 
fee  exemption  requests  that  do  not  meet 
the  criteria  because  they  may  not  be 
familiar  with  the  intent  of  the  fee  waiver 
provisions. 

As  the  statement  of  considerations  for 
the  1994  fee  rule  indicates,  the  fee 
waiver  provisions  of  criterion  3  of 
Footnote  4  to  §  170.21  and  criterion  (c) 
of  Footnote  5  to  §  170.31  apply  to 
reports  submitted  for  the  purpose  of 
supporting  NRC's  generic  regulatory 
improvements,  such  as  development  of 
generic  guidance  and  regulations  and 
resolution  of  safety  issues  applicable  to 
a  class  of  licensees.  The  NRC  has  denied 
fee  waiver  requests  for  reports/requests 
that  were  not  submitted  for  the  purpose 
of  NRC's  regulatory  improvements,  such 
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as  those  submitted  for  the  purpose  of 
furthering  the  industry's  generic  actions. 
Although  the  NRC  may  realize  some 
benefits  from  the  review  and  approval  of 
reports/requests  that  are  submitted  for 
purposes  other  than  NRC's  generic 
regulatory  improvements,  the  primary 
beneficiary  of  the  review  and  approval 
of  such  reports  is  the  organization  that 
submitted  the  report.  Assessing  part  1 70 
fees  for  these  special  services  rendered 
to  identifiable  recipients  is  consistent 
with  the  provisions  of  the  lOAA. 
Contrary  to  one  commenter's  view, 
reports  of  this  type  do  not  represent 
NRC  generic  activities.  Therefore  the 
NRC  is  not  shifting  cost  recovery  for 
generic  activities  out  of  part  171  to  part 
170. 

To  assist  licensees  in  determining  in 
advance  whether  their  submissions 
meet  the  criteria  for  the  fee  waiver,  the 
NRC  is.  in  this  final  rule,  re-stating  the 
original  statement  of  considerations  for 
the  FY  1994  rule  related  to  the  fee 
waivers,  and  is  adding  clarifying 
language  to  the  Footnotes  that  the 
reports/requests  must  be  submitted  for 
the  purpose  of  NRC's  regulatory 
improvements  for  the  fee  to  be  waived. 
This  is  not  a  change  in  policy,  is 
consistent  with  how  the  fee  waiver 
provisions  have  been  applied  by  the 
NRC,  and  is  not  inconsistent  with  the 
NRC's  strategic  goals. 

4.  Invoice  Information 

Coniment.  Several  conunenters  assert 
that  NRC's  invoices  lack  adequate 
explanations  of  the  work  done  and  the 
dates  the  work  was  performed.  These 
commenters  urged  the  NRC  to  continue 
its  efforts  to  provide  invoices  that 
contain  more  detailed  information  on 
the  specific  costs.  While  recognizing 
that  this  would  require  major  revisions 
to  NRC's  billing  system,  commenters 
contend  that  the  change  would  serve  the 
NRC,  its  licensees,  and  the  public  well. 

Response.  As  the  NRC  has  stated  in 
response  to  similar  comments  on 
previous  rules,  the  NRC  believes  that 
sufficient  information  is  provided  on 
the  invoices  for  licensees  and  applicants 
to  base  payment  of  the  costs  assessed 
under  part  170.  For  NRC  staff  effort, 
specific  policies  and  procedures  are  in 
place  for  NRC  staff  to  follow  in 
recording  time  in  RITS,  which  is  the 
NRC's  current  system  for  tracking  staff 
hours  expended.  The  system  contains 
specific  codes  for  the  various  types  of 
licensing  reviews,  leave,  training, 
general  administration  effort,  etc.  From 
RTTS.  the  fee  billing  system  captures  the 
NRC  staff  hours  for  activities  billable 
under  part  170  as  well  as  the  work  effort 
code  descriptions  for  those  billable 
hours.  For  diese  activities,  the  staff 


hours,  work  effort  codes,  the  name  of 
the  staff  member  performing  the  work, 
and  the  date  the  work  was  completed, 
if  applicable,  are  printed  on  the 
enclosure  to  the  part  170  invoices. 
Currently,  the  work  effort  codes  are  the 
only  available  data  describing  the  work 
performed,  and  they  are  the  lowest  level 
of  detail  available  in  RITS.  However,  the 
NRC  believes  that  the  summary  work 
descriptions  shown  on  the  invoices  afe 
sufficient  to  allow  licensees  to  identify 
the  subject  of  the  NRC's  efforts. 
Additionally,  the  inspection  report 
nimiber  is  provided  on  inspection  fee 
bills.  Further,  as  the  NRC  has  stated  in 
previous  rules,  any  applicant  or  Ucensee 
who  does  not  understand  the  charges  or 
needs  more  information  in  order  to 
understand  the  bill  may  request 
additional  details  from  the  NRC.  All 
available  information  in  support  of  the 
bill  will  be  provided.  This  has  always 
been  an  option  available  to  licensees 
and  applicants  who  feel  they  need  more 
information  on  the  costs  billed. 

For  contractor  costs  billed  to  uraniimi 
recovery  licensees  imder  part  170,  the 
NRC  includes  copies  of  the  contractors' 
summary  cost  reports  with  the  invoices. 
Again,  any  additional  information  that 
is  available  is  provided  upon  a  specific 
request  of  the  applicant  or  licensee. 
However,  as  the  NRC  has  explained  in 
the  past,  the  NRC  does  not  plan  to 
develop  additional  systems  solely  to 
provide  additional  information  on  its 
fee  invoices.  Office  of  Management  and 
Budget  Circular  A-25,  which  provides 
guidelines  for  Federal  agencies  to  assess 
fees  for  Government  services,  provides 
that  new  cost  accounting  systems  do  not 
need  to  be  established  solely  for  the 
purpose  of  determining  or  estimating 
full  cost. 

C.  Specific  Part  1 71  Issues    ' 

1.  Fee  Exemption  for  Educational 
Institutions 

Comment.  One  college  holding  an 
NRC  materials  license  commented  that 
the  proposed  fee  rule  would  represent  a 
major  financial  burden  to  the  college 
and  they  would  have  to  consider 
terminating  their  license.  The 
commenter  requested  that  NRC  provide 
a  fee  exemption  for  small  colleges  and 
imiversities. 

Response.  The  NRC  has  not  changed 
the  existing  fee  exemptions  for 
nonprofit  educational  institutions.  The 
part  170  and  part  171  fee  exemptions  for 
nonprofit  educational  institutions  were 
not  shown  in  the  proposed  rule  for 
public  conunent  because  only  sections 
of  a  regulation  that  are  being  considered 
for  change  in  a  proposed  rulemaking  are 


published  in  the  Federal  Register  as 

part  of  the  rulemaking  process. 

As  provided  in  10  CFR  170.11(a)(4) 
and  10  CFR  171.11(a)(1),  fees  are  not 
required  for  a  license  applied  for  by,  or 
issued  to,  a  nonprofit  educational 
institution.  Therefore,  most  colleges  and 
universities  will  continue  to  be  exempt 
from  part  170  and  part  171  fees. 
However,  the  fee  exemptions  do  not 
apply  to  those  licenses  that  authorize 
human  use;  remimerated  services  to 
other  persons;  distribution  of  byproduct, 
source,  or  special  nuclear  materials  or 
products  containing  byproduct,  source, 
or  special  nuclear  material;  or  activities 
performed  imder  a  Government 
contract. 

2.  Small  Entity  Fees 

Comment.  One  commenter  stated  that 
the  range  of  $350,000  to  $5,000,000  in 
gross  annual  receipts  for  the  two  tiers  of 
annual  fees  for  small  entities  is  too 
large.  The  commenter  indicated  that 
their  firm  is  at  the  lower  end  of  the 
range,  paying  the  same  annual  fee  as 
another  entity  with  four  to  five  times 
their  gross  revenue.  The  commenter 
suggested  that  to  help  reduce  the  license 
fee  burden  on  smaller  entities,  the  NRC 
establish  additional  tiers  between  the 
$350,000  and  $5,000,000  range;  for 
example,  a  tier  of  $350,000  to 
$1,500,000  in  gross  annual  receipts  with 
an  annual  fee  of  $1 ,000,  and  a  tier  of 
$1,500,000  to  $5,000,000  with  an  annual 
fee  of  $1,500. 

Response.  The  NRC  believes  that  the 
two  tiers,  of  reduced  annual  fees 
currently  in  place  provide  substantial 
fee  relief  for  small  entities,  including 
those  with  relatively  low  annual  gross 
receipts.  Reductions  in  fees  for  small 
entities  must  be  paid  for  by  other  NRC 
licensees  in  order  to  meet  the 
requirements  of  OBRA-90,  as  amended, 
to  recover  most  of  the  NRC's  budget 
through  fees.  While  establishing  more 
tiers  would  provide  additional  fee  relief 
for  some  small  entities,  it  would  result 
in  an  increase  in  the  small  entity 
subsidy  other  ficensees  pay.  The  NRC 
believes  that  in  order  to  maintain  a 
reasonable  balance  between  the 
objectives  of  OBRA-90  and  the  of  1980 
(RFA)  requirement  that  the  NRC 
examine  ways  to  minimize  significant 
impacts  its  rules  may  have  on  a 
substantial  number  of  small  entities,  no 
further  reductions  to  the  fees  should  be 
made. 

The  NRC  established  reduced  annual 
fees  for  small  entities  based  on  the  RFA 
requirement  that  if  an  agency  cannot 
certify  that  a  rule  will  not  significantly 
impact  a  substantial  number  of  small 
entities,  then  a  regulatory  flexibility 
analysis  is  required  to  examine  the 


32456  Federal  Register/Vol.  66,  No.  115 /Thursday.  June  14,  2001 /Rules  and  Regulations 


impacts  on  small  entities  and  the 
alternatives  to  minimize  these  impacts. 
The  ^4RC  has  performed  a  regulatory 
flexibility  analysis  as  part  of  its  fee 
rulemakhig  each  year  since  annual  fees 
were  first  established  in  FY  1991  under 
OBRA-90,  based  on  the  Commission's 
conclusion  that  the  annual  fees  for 
materials  licensees  result  in  substantial 
fees  being  assessed  to  a  significant 
niunber  of  small  entities. 

To  minimize  the  impacts  of  the 
annual  fees,  the  NRC  has  established  a 
maximum  annual  fee  for  licensees  who 
qualify  as  a  small  entity  imder  NRC's 
size  standards.  In  1992,  the  NRC 
established  a  lower  tier  small  entity  fee 
to  further  reduce  the  impact  of  the 
annual  fees  for  those  licensees  with 
relatively  low  gross  annual  receipts  of 
less  than  $250,000  and  for  small 
governmental  jiu-isdictions  with  a 
relatively  low  population  of  less  than 
20,000  (57  FR  13625;  April  17,  1992).  In 
establishing  this  lower  tier,  the  NRC 
stated  that  the  additional  tier  would 
substantially  reduce  the  impact  of  the 
annual  fees  for  those  licensees  with 
relatively  low  gross  annual  receipts, 
while  at  the  same  time  it  would  not 
substantially  increase  the  amount  of  fees 
that  other  licensees  would  be  required 
to  pay  to  subsidize  the  small  entities. 
In  1995,  the  NRC  published  a  final 
rule  amending  its  size  standards  (60  FR 
18344;  April  11,  1995).  One  aspect  of 
the  amendment  was  to  add  a  size 
standard  of  500  or  fewer  employees  for 
business  concerns  that  are 
manufactxuing  entities.  In  the  final  FY 
1995  fee  rule,  the  gross-receipts  level  for 
the  lower-tier  small  entity  fees  was 
increased  to  the  current  level  of 
$350,000,  and  a  lower  tier  of  less  than 
35  employees  was  established  for 
manu&ctuhng  entities. 

For  FY  2000,  approximately  35 
percent  of  the  small  entities  qualifying 
for  reduced  annual  fees  qualified  for  the 
lower  tier  small  entity  fee.  The  NRC 
believes  that  maintaining  a  single  lower 
tier  annual  fee  for  small  entities  with 
relatively  low  gross  annual  receipts  of 
less  than  $350,000,  for  small 
governmental  jurisdictions  with  a 
population  of  less  than  20,000,  and  for 
manufacturing  entities  that  have  an 
average  of  less  than  35  employees 
continues  to  provide  a  further  reduction 
to  the  impact  of  the  annual  fees  to  a 
significant  number  of  small  entities. 

Comment.  Two  comments  were 
received  concerning  NRC's  proposal  to 
discontinue  mailing  NRC  Form  52,6, 
"Certification  of  Small  Entity  Status  for 
the  Piuposes  of  Annual  Fees  Imposed 
Under  10  CFR  part  171,"  with  each 
annual  fee  invoice.  One  of  the 
commenters  indicated  that  the  proposal 


would  result  in  a  burden  on  the 
licensees  because  they  would  have  to 
obtain  the  form  by  other  means,  and  that 
many  of  the  "mom  and  pop"  operations 
may  not  have  access  to  \he  Internet. 
This  commenter  believes  that,  because 
only  a  small  percentage  of  the  total 
number  of  small  entity  forms  submitted 
are  filed  by  licensees  who  do  not  qualify 
for  small  entity  status,  the  proposal 
would  unfairly  penalize  those  who  do 
qualify  as  a  smail  entity.  The 
commenter  stated  that  because  NRC 
requires  the  form,  the  NRC  is  obligated 
to  supply  it  by  a  means  that  is  accessible 
to  all  licensees.  The  conunenter 
suggested  that  instead  of  discontinuing 
mailing  the  form  with  the  annual  fee 
invoices,  the  form  be  modified  to  make 
it  clear  who  qualifies  and  who  does  not 
qualify  as  a  small  entity. 

Both  commenters  stated  that  the 
proposal  would  result  in  an  additional 
burden  on  NRC  staff  due  to  increased 
telephone  calls  requesting  the  form  and 
staff  efforts  to  mail  or  fax  the  form  to 
those  requesting  it.  One  conunenter 
believes  that  many  licensees  do  not  read 
the  proposed  and  final  fee  rules,  and 
therefore  would  not  be  aware  of  the 
revised  policy.  This  would  result  in 
more  calls  to  the  NRC  asking  why  the 
form  was  not  enclosed  with  the  invoice. 
Response.  NRC  Form  526  is  one  sheet, 
with  the  five  NRC  size  standards  for 
small  entities  printed  on  the  front,  and 
the  instructions  for  completing  the  form 
printed  on  the  back.  Both  sides  of  the 
form  state,  in  capital  letters  and  in  large 
print,  that  the  form  should  not  be 
completed  if  the  licensee  does  not 
qualify  under  one  of  the  size  standards 
shown.  In  addition,  the  Certification 
block,  which  is  to  be  signed  by  the 
owner  of  the  small  entity  or  an  official 
empowered  to  act  on  behalf  of  that 
entity,  states  "I  certify  that  the  above 
named  NRC  licensee  qualifies  as  a  small 
entity  under  the  size  standards 
established  by  the  NRC  for  its  licensees 
in  10  CFR  2.810  (60  FR  18344).  The 
licensee  qualifies  as  a  small  entity  under 
the  specific  size  standard  indicated 
above."  Thus,  the  NRC  believes  the  form 
and  the  accompanjring  instructions  are 
clear  that  the  form  should  be  completed 
only  by  those  licensees  that  qualify  as 
a  small  entity  imder  NRC's  size 
standards. 

However,  as  indicated  in  the 
proposed  rule,  the  NRC  continues  to 
receive  forms  completed  by  licensees 
who  do  not  qualify  as  a  small  entity. 
When  contacted  about  improperly  filed 
forms,  many  of  these  licensees  indicate 
they  thought  they  had  to  complete  the 
form  because  it  was  enclosed  with  the 
annual  fee  invoice.  U  is  for  this  reason 
that  the  NRC  proposed  to  discontinue 


including  NRC  Form  526  with  each 
annual  fee  invoice. 

Licensees  who  file  an  improperly 
completed  NRC  Form  526  do  so  under 
penalty  of  perjiuy,  and  could  become 
the  subject  of  an  NRC  investigation. 
This  could  lead  to  fines,  imprisonment, 
or  both,  and  the  revocation  or 
suspension  of  the  license.  The  NRC 
believes  that  there  is  merit  to  trying  to 
minimize  the  number  of  improperly 
filed  forms,  the  resulting  risk  to  the 
licensees,  and  the  associated  drain  on 
NRC  resources. 

The  NRC  is  adopting  the  proposed 
change.  However,  in  order  to  minimize 
the  impact  on  NRC  licensees  and  NRC 
staff  resources,  implementation  of  the 
revised  policy  of  not  mailing  NRC  Form 
526  with  each  annual  fee  invoice  will  be 
phased  in.  The  NRC  is  evaluating 
various  options  to  determine  the  most 
cost  effective  means  of  segregating  in 
the  annual  fee  billing  system  those 
licensees  who  are  identified  in  the 
accounting  system  as  qualifying  small 
entities  for  the  previous  fiscal  year. 
Once  this  process  is  in  place,  the  NRC 
will  send  NRC  Form  526  only  with 
those  annual  fee  invoices  issued  to 
licensees  who  qualified  as  a  small  entity 
for  the  prior  year.  When  this  process  is 
implemented,  the  NRC  will  send  a 
notice  with  the  armual  fee  invoices 
issued  to  those  licensees  who  did  not 
qualify  as  a  small  entity  the  previous 
year  to  advise  them  of  the  change  and 
to  provide  information  on  how  they  can 
obtain  the  form  if  they  qualify  as  a  small 
entity  in  the  current  year.  Until  the 
revised  process  is  in  place,  the  NRC  will 
continue  to  mail  NRC  Form  526  with 
each  annual  fee  invoice  issued  to 
materials  licensees. 

Licensees  who  have  questions  about 
their  status  as  a  small  entity  or  about  the 
process  for  filing  the  NRC  Form  526 
should  contact  the  NRC's  license  fee 
staff  at  301-415-7554,  or  e-mail  the  fee 
staff  at /ees@mr.gov. 

3.  Annual  Fees  for  Uranium  Recovery 
Licensees 

Comment.  The  NRC  received  5 
comments  concerning  the  aimual  fees 
charged  to  NRC's  luanium  recovery 
class  of  licensees.  While  most  of  the 
commenters  acknowledged  the 
reduction  in  annual  fees  for  the  uranium 
recovery  class  compared  to  FY  2000, 
many  stated  that  the  reduction  does  not 
make  up  for  an  increase  in  total  charges 
over  the  last  two  years  and  does  not  go 
far  enough.  Some  commenters  are 
concerned  with  what  they  believe  is  a 
lack  of  a  reasonable  relationship 
between  the  cost  to  uranium  recovery 
licensees  of  NRC's  regulatory  oversight 
program,  and  the  benefit  derived  from 
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that  program.  Several  commenters 
indicate  that  sites  that  are  on  standby  or 
awaiting  approval  of  reclamation  plans 
should  not  be  subject  to  annual  fees 
because  they  require  minimal  NRC 
oversight.  Some  commenters  stated  that 
the  decision  to  cease  operations,  go  into 
standby,  or  begin  decommissioning  is 
rarely  at  the  licensee's  discretion,  but 
rather  is  based  on  the  realities  of  the 
uranixun  market.  Several  commenters 
stated  that  the  NRC  must  find  an 
equitable  way  of  dealing  with  the 
decreasing  number  of  licensees  in  the 
uranium  recovery  area,  which  could 
result  in  the  remaining  few  paying  for 
the  entire  program. 

Some  commenters  referred  to  the 
April  10,  2001,  Conunissioners'  Briefing 
provided  by  the  National  Mining 
Association,  where  the  status  of  the 
uranium  recovery  industry,  the  impacts 
of  NRC's  fees  on  the  industry,'  and  the 
potential  for  seeking  fee  relief  were 
discussed.  Several  commenters 
supported  an  industry-wide  effort  to 
seek  relief  from  NRC's  fees  through  a 
petition  for  rulemaking  or  by  pursuing 
legislative  relief.  Commenters  claim  that 
the  fees  NRC  charges  uranium  recovery 
licensees  threaten  the  viability  of  the 
industry,  which  is  vital  to  the  nation's 
long-term  energy  security. 

Response.  The  NRC  has  responded  to 
similar  comments  concerning  the 
impact  of  its  fees  on  the  uraniimi 
recovery  industry  in  several  prior  fee 
rulemakings.  Most  recently,  the  NRC 
responded  to  these  concerns  in  the  FY 
2000  final  rule  (65  FR  36950,  36951; 
June  12,  2000).  As  explained  there,  the 
NRC  recognizes  that  fees  may  result  in 
a  substantial  financial  hardship  for  the 
uranium  recovery  industry,  particularly 
in  light  of  the  industry's  economic 
status  and  the  potential  for  a  decreasing 
number  of  uranium  recovery  licensees. 
However,  consistent  with  the  OBRA-90 
requirement  that  the  annual  fees  must, 
to  the  maximum  extent  practicable, 
have  a  reasonable  relationship  to  the 
cost  of  providing  regulatory  services,  the 
NRC's  annual  fees  for  the  uranium 
recovery  class  of  licensees  reflect  the 
NRC's  cost  of  its  regulatory  services  to 
the  class.  The  NRC  determined  the  costs 
to  be  allocated  to  each  class  through  an 
extensive  review  of  each  planned 
accomplishment  in  the  major  program 
areas. 

As  the  NRC  has  stated  since  FY  1991 
when  the  100  percent  fee  recovery 
requirement  was  first  implemented,  the 
agency  recognizes  that  assessing  fees  to 
recover  these  costs  as  required  by 
OBRA-90  may  result  in  adverse 
economic  impacts  on  some  licensees. 
However,  a  reduction  in  the  fees 
assessed  to  one  class  of  licensees  would 


require  a  corresponding  increase  in  the 
fees  assessed  to  other  classes.  It  is 
largely  for  this  reason  that  the  NRC  has 
heretofore  not  based  the  annual  fees  on 
licensees'  economic  status,  market 
conditions,  or  the  inability  of  licensees 
to  .pass  through  the  costs  to  its 
customers.  Instead,  the  NRC  has  only 
considered  the  impacts  it  is  required  by 
law  to  consider. 

The  NRC  provides  reduced  annual 
fees  for  licensees  who  qualify  as  small 
entities  under  NRC's  size  standards, 
based  on  a  determination  under  the 
provisions  of  the  Regxxlatory  Flexibility 
Act  that  annual  fees  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  reduction 
in  annual  fees  for  qualifying  small  entity 
uraniiun  recovery  licensees  is 
significant.  For  example,  for  FY  2000, 
an  in-situ  mill  licensee  paid  a  reduced 
annual  fee  of  $400  based  on  their  small 
entity  status,  a  reduction  of  $26,850. 
Because  OBRA-90  requires  that  the 
NRC  recover  most  of  its  budget  through 
fees,  costs  not  recovered  fi'om  licensees 
based  on  their  small  entity  status,  or  for 
any  other  reason,  are  allocated  to  other 
licensees.  The  subsidy  for  small  entities 
is  recovered  through  the  surcharge,  with 
reactor  licensees  paying  about  80 
percent  of  the  total  surcharge  costs. 

A  decrease  in  the  number  of  licensees 
does  not  necessarily  reduce  the  need  for 
NRC's  generic  efforts  and  other 
activities  recovered  through  part  1 71 
annual  fees.  For  example,  the  number  of 
licensees  does  not  affect  the  NRC's  costs 
to  establish  a  risk-informed, 
performance-based  regulatory    — 
fi-amework  or  to  maintain  the 
Emergency  Response  Center.  However, 
the  NRC  budget  process  provides  an  on- 
going mechanism  for  assuring  that  its 
programs  are  carried  out  in  the  most 
efficient  and  effective  manner.  In  FY 
1999,  budgeted  costs  of  $5.8  million 
were  allocated  to  the  uranium  recovery 
class,  including  $0.7  million  in 
sim±arge  costs.  In  FY  2001,  $4.3 
million  has  been  allocated  to  the 
uranium  recovery  class,  including  $0.4 
million  in  siucharge  costs.  Thus,  the 
budgeted  costs  for  this  class,  including 
the  allocated  surcharge  costs,  have  been 
reduced  by  25  percent  since  the  last 
rebaselining  in  FY  1999.  After 
subtracting  the  estimated  part  170 
collections  and  other  adjustments,  the 
costs  remaining  to  be  recovered  through 
annual  fees  assessed  to  the  class  for  FY 
2001  is  $1.5  million,  compared  to  $2.1 
million  for  FY  1999,  a  reduction  of 
approximately  29  percent  as  reflected  in 
the  reduced  annual  fees  to  be  assessed 
urftnium  recovery  licensees  for  FY  2001. 

The  NRC  has  no  choice  but  to  assess 
annual  fees  to  NRC  licensees  to  recover 


the  budgeted  costs  not  recovered 
through  part  170  fees  and  other  receipts. 
However,  as  stated  in  the  proposed  rule. 
to  address  fairness  and  equity  conoenu 
raised  by  the  NRC  related  to  assessing 
fees  to  NRC  licensees  to  recover  costs 
for  activities  that  do  not  directly  benefit 
them,  the  FY  2001  Energy  and  Water 
Development  Appropriations  Act 
amended  OBRA-90  to  reduce  the  NRC's 
fee  recovery  requirement  by  2  percent 
per  year  b^inning  in  FY  2001,  imtil  the 
fee  recovery  amoimt  is  90  percent  by  FY 
2005.  This  results  in  a  reduction  of  $9.3 
million  in  the  total  fees  to  be  assessed 
to  NRC  licensees  in  FY  2001,  a 
reduction  which  is  shared  by  all 
licensees,  including  uranium  recovery 
licensees. 

The  NRC  has  previously  considered 
whether  licensees  in  a  standby  status  or 
awaiting  approval  of  their  reclamation 
plans  should  be  granted  a  full  or  partial 
exemption  from  annual  fees  based  on 
their  non-operating  status.  For  example, 
the  NRC  addressed  this  issue  in 
response  to  comments  on  the  FY  1991 
rule  (56  FR  31461;  July  10.  1991),  and 
further  elaborated  on  it  in  1995  in 
response  to  a  petition  for  rulemaking 
from  the  American  Mining  Congress 
(now  the  National  Mining  Association) 
(60  FR  20918;  April  28.  1995).  The 
Commission  currently  believes  that  the 
existing  policy  of  assessing  annual  fees 
based  on  whether  a  licensee  holds  a 
valid  NRC  license  that  authorizes 
possession  and  use,  whether  or  not  the 
facility  is  actively  operating  or  in  a 
standby  status,  represents  the  foirest 
option  available  under  ciirrent 
legislation.  This  policy  is  based  on  the 
basic  premise  that  the  benefit  the  NRC 
provides  a  licensee  is  the  authority  to 
use  licensed  material.  Whether  or  not  to 
exercise  that  authority  is  a  business 
decision  of  the  licensee. 

Based  on  the  fee  recovery  ~" 

requirements  of  OBRA-90,  reducing  the 
number  of  licensees  paying  annual  fees 
by  granting  relief  for  licensees  in  a 
standby  status  would  increase  the 
annual  fees  assessed  to  the  remaining 
licensees.  Providing  such  fee  relief 
would  add  to  the  effects  of  decreasing 
numbers  of  licensees  on  annual  fees, 
which  continues  to  be  of  concern  to 
commenters.  Licensees  in  a  standby 
statiis  continue  to  benefit  from  NRC's 
generic  guidance  and  rules  applicable  to 
the  uranium  recovery  class  of  licensees 
and  therefore  should  continue  to  pay 
annual  fees. 

Although  the  comments  indicate  that 
annual  fees  are  assessed  to  certain 
licensees  because  of  a  failure  on  NRC's 
part  to  approve  their  reclamation  plans, 
this  is  not  the  case.  The  NRC  waives  the 
annual  fee  for  those  licensees  who  have 
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relinquished  their  authority  to  operate 
and  have  pennanently  ceased 
operations,  as  long  as  the  notifications 
of  such  actions  are  filed  by  the  dates 
provided  in  the  fee  regulations.  The 
reclamation  plans  do  not  have  to  be 
approved  by  the  NRC  for  the  fee  waiver 
to  apply. 

4.  Quarterly  Billing  Schedule  For  Class 
I  And  Class  11  Licenses 

Comment.  Two  commenters 
supported  the  NRC's  proposal  to 
establish  a  quarterly  annual  fee  billing 
schedule  for  Class  I  and  Class  II 
uranium  recovery  licensees,  regardless 
of  the  annual  fee  amounts. 

Response.  The  NRC  is  modifying 
§  171.19  in  this  final  rule  to  establish  a 
quarterly  annual  fee  billing  schedule  for 
uranium  mill  licensees  (Class  I)  and 
solution  mining  licensees  (Class  11). 
Because  the  annual  fees  for  these 
licensees  have  been  close  to  the 
$100,000  threshold  for  quarterly  billing, 
slight  changes  in  the  annual  fees  have 
resulted  in  frequent  changes  in  their 
billing  schedules.  This  change  will 
provide  these  licensees  with  a 
consistent,  predictable  schedule  for 
paying  their  annual  fees. 

5.  Annual  Fees  for  Power  Reactors  in 
Decommissioning 

Comment.  The  NRC  received  one 
comment  concerning  the  spent  fuel 
storage/reactor  decommissioning  annual 
fee.  The  commenter  stated  that  the 
proposed  32  percent  annual  fee  increase 
for  this  class  of  licensees  is  not 
equitable  and  places  an  imdue  burden 
on  the  licensees  in  the  class.  Comparing 
the  proposed  increased  aimual  fee  for 
the  spent  fuel  storage/reactor 
decommissioning  class  to  the  proposed 
decreased  annual  fee  for  operating 
reactors,  the  commenter  contends  that 
the  increase  is  an  xmdue  burden  because 
the  decommissioning  plants  do  not 
generate  revenue  through  the  sale  of 
electricity  and  have  no  guarantee  of 
recovering  additional  costs  by 
petitioning  local  public  utility 
commissions. 

The  conmienter  said  that  the 
additional  costs  would  have  to  be 
assumed  by  existing  plant 
decommissioning  funds,  which  could 
affect  the  resources  available  for 
performing  plant  decommissioning  in  a 
timely  manner.  The  commenter  believes 
that  at  a  minimum  the  fees  should  be 
only  incrementally  increased  by 
approximately  six  percent  per  year, 
corresponding  with  the  NRC  phased 
budget  reductions.  The  conunenter 
believes  that  this  suggested  approach 
would  be  consistent  with  the  intent  of 
OBRA-90,  as  amended. 


Response.  The  rebaselined  annual 
fees  for  FY  2001  reflect  the  budgeted 
costs  for  each  class  of  licensees. 
Although  NRC  recognizes  that  there 
may  be  adverse  economic  impacts  on 
those  classes  of  licensees  with  annual 
fee  increases,  the  NRC  cannot  mitigate 
the  adverse  economic  impacts  by 
eliminating  or  reducing  the  fee  increases 
for  one  class  without  increasing  the  fees 
elsewhere,  and  thereby  creating  adverse 
economic  impacts  for  another  class  of 
licensees. 

The  increase  in  annual  fees  for  the 
spent  fuel  storage/reactor 
deconunissioning  class  of  licensees 
reflects  an  increase  in  budgeted  costs 
allocated  to  this  class  since  the  last 
annual  fee  rebaselining  in  FY  1999.  For 
example,  compared  to  FY  1999,  there 
were  increases  in  budgeted  costs 
allocated  to  the  spent  fuel  storage/ 
reactor  decommissioning  class  for  waste 
safety  research,  for  spent  fuel  storage 
licensing  and  inspection  activities,  and 
for  rulemaking.  Recovering  the  costs 
associated  with  spent  fuel  storage  and 
reactor  decommissioning  from  operating 
power  reactors,  reactors  in 
decommissioning  if  they  have  fuel  on 
site,  and  those  Part  72  spent  fuel  storage 
'licensees  who  do  not  hold  a  part  50 
license  is  consistent  with  the  intent  of 
OBRA-90  that  NRC's  resources  be 
allocated  among  licensees  or  classes  of 
licensees,  so  that  the  licensees  who 
require  the  greatest  expenditiue  of  the 
NRC's  resources  will  pay  the  greatest 
aimual  fee. 

Because  these  costs  are  budgeted  for 
activities  related  to  the  spent  fuel 
storage/reactor  decommissioning  class, 
there  is  no  basis  to  limit  the  fee 
increases  that  are  necessary  to  recover 
the  budgeted  costs  from  the  class. 
However,  based  on  revised  part  1 70 
estimated  collections  for  FY  2001 ,  the 
annual  fee  in  this  final  rule  for  each 
licensee  in  the  spent  fuel  storage/reactor 
deconunissioning  class  is  $266,000, 
which  is  $9,000  less  than  the  proposed 
annual  fee  of  $275,000. 

In  addition  to  reactdr  licensees  in 
decommissioning,  operating  reactors 
and  part  72  licensees  that  do  not  hold 
a  part  50  license  will  also  be  assessed 
the  increased  FY  2001  spent  fuel 
storage/reactor  decommissioning  annual 
fee.  The  decrease  in  total  FY  2001 
aimual  fees  for  operating  power  reactors 
is  due  to  reduced  budgeted  costs  for  the 
operating  power  reactor  class  compared 
to  FY  1999. 

6.  Annual  Fees  for  Fuel  Facilities 

Comment.  One  fuel  facility  licensee 
commented  that  the  proposed  fee 
increase  for  fuel  facilities  would  result 
in  a  financial  burden  that  coimteracts 


the  cost  control  and  reduction  efforts 
that  are  being  implemented  by  licensees 
in  the  class  in  order  to  effectively 
compete  in  world  markets.  The 
commenter  also  indicated  that  the 
proposed  rule  did  not  provide  the  basis 
for  the  increase  in  fuel  facility  budgeted 
costs  and  therefore  it  was  difficult  to 
determine  if  they  are  fair  and  equitable. 
Another  fuel  facility  licensee  referenced 
its  March  13,  2001,  request  for  a 
downgrade  of  its  license  and  a  reduction 
in  the  annual  fee,  and  its  March  29, 
2001,  request  for  a  license  amendment 
to  reflect  certain  discontinued 
operations  for  purposes  of  downgrading 
the  license.  The  conmaenter  stated  that 
as  a  result  of  their  request,  the  fee  rule 
should  reflect  the  downgrade  of  the 
license  from  Category  l.A.(l){b)  to 
Category  l.A.(2)(a)  and  the  FY  2001 
annual  fee  should  be  prorated 
accordingly. 

Response.  The  rebaselined  annual 
fees  for  FY  2001  have  been  established 
based  on  the  budgeted  costs  allocated  to 
each  class  of  licensees,  less  the 
estimated  Part  170  collections  and  other 
adjustments  for  each  class.  The  FY  2001 
annual  fees  decreased  for  many 
categories  of  licensees  compared  to  FY 
2000,  and  increased  for  others.  The  NRC 
recognizes  that  the  FY  2001  annual  fees 
may  have  an  adverse  impact  on  those 
classes  of  licensees  with  annual  fee 
increases.  However,  the  rebaselined  fees 
represent  a  fair  and  equitable  allocation 
of  NRC's  FY  2001  budgeted  costs  to  the 
various  classes  of  licensees.  The  work 
papers  supporting  the  proposed  rule 
and  this  final  rule  show  in  detail  the 
allocation  of  the  budgeted  costs  for  each 
planned  accomplishment  within  the 
NRC's  major  programs  to  the  various 
classes  of  licensees,  and  how  the  fees 
are  calculated.  As  the  NRC  stated  in  the 
proposed  rule  (66  FR  16982,  March  28, 
2001),  the  work  papers  for  the  proposed 
rule  are  available  in  ADAMS,  and 
during  the  30-day  comment  period  they 
were  also  available  in  the  PDR  for 
review.  As  shown  in  the  ADDRESSES 
section,  the  work  papers  for  this  final 
rule  are  also  available  in  ADAMS,  and 
will  be  available  in  the  PDR  for  review 
for  a  period  of  90  days  from  the  date  this 
final  rule  is  published  in  the  Federal 
Register. 

Cost  control  measures  that  a  class  of 
licensees  might  take  do  not  eiffect  the 
amoimt  of  the  budget  that  the  NRC  is 
required  to  recover  from  that  class 
through  annual  fees.  Similarly,  as  the 
NRC  has  indicated  in  several  previous 
fee  rulemakings,  the  NRC  does  not  set 
fees  based  on  factors  such  as  size,  ability 
to  pay,  or  other  economic  factors.  In 
order  to  meet  the  requirements  of 
OBRA-90,  the  NRC  is  unable  to  reduce 
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the  fees  assessed  to  one  class  of 
licensees  without  increasing  the  fees 
assessed  to  other  classes.  Therefore,  as 
stated  previously,  the  NRC  has  only 
given  consideration  to  the  effects  it  is 
required  to  consider  by  law.  As  reflected 
in  the  Regulatory  Flexibility  Analysis, 
Appendix  A  to  this  final  rule,  the  NRC 
has  determined  that  a  maximum  annual 
fee  for  small  entities  strikes  a  balance 
between  the  fee  recovery  requirements 
of  OBRA-90,  as  amended,  and  the 
requirement  of  the  Regulatory 
Flexibility  Act  to  consider  means  to 
reduce  the  impact  of  the  fees  on  small 
entities. 

In  FY  1995,  after  notice  and  conmient 
rulemaking,  the  NRC  established  the 
current  methodology  for  determining 
annual  fees  for  fuel  facilities.  This 
methodology  results  in  the  reasonable 
grouping  of  fuel  facility  licenses  into  fee 
categories  according  to  the  licensed 
operations  and  the  level,  scope,  depth  of 
coverage,  and  rigor  of  generic  regulatory 
programmatic  efforts.  The  programmatic 
efforts  reflect  the  safety  and  safeguards 
significance  associated  with  the 
authorized  nuclear  material  and  use/ 
activity,  and  the  commensurate  generic 
regulatory  program  (i.e.,  scope,  depth 
and  rigor).  A  matrix  depicts  the 
categorization  of  the  fuel  facility 
licenses  based  on  these  factors. 

The  NRC  has  modified  the  matrix 
based  on  the  notification  referenced  by 
one  conunenter  that,  prior  to  March  31, 
2001 ,  it  had  permanently  ceased  certain 
licensed  operations.  The  revised  matrix 
reflects  the  licensee's  cessation  of 
conversion  of  uranium  hexafluoride 
(UFe)  to  uranium  oxide  (UO2)  and 
removal  of  the  remaining  UFf,  fit)m  the 
facility  prior  to  March  31,  2001.  The 
NRC  has  determined,  however,  that  the 
reduced  activities  do  not  diminish  the 
licensee's  total  safety  and  safeguards 
effort  factors  and  the  commensurate 
generic  regulatory  program  to  the  extent 
that  it  will  place  the  license  in  the  next 
lower  fee  category.  The  NRC  will 
respond  separately  to  the  specific  issues 
raised  in  the  commenter 's  March  13, 
2001,  letter  requesting  that  the  license 
be  plaCed  in  a  lower  fee  category. 

'The  revised  matrix  results  in  a 
redistribution  of  the  safety  and 
safeguards  costs  among  the  fuel 
fabrication  categories.  Accordingly,  the 
annual  fees  for  licensees  in  the  fuel 
facility  categories  in  this  final  rule  have 
changed  from  the  amounts  shown  in  the 
proposed  rule.  The  final  annual  fees  for 
the  various  fuel  facility  categories  also 
reflect  an  increase  in  estimated  Part  1 70 
collections  for  the  fuel  facility  class  for 
FY  2001  compared  to  the  proposed  rule. 
The  final  annual  fees  for  the  various  fuel 
facility  categories  are  shown  in  §  171.31. 


D.  Other  Issues 
1.  NRC's  Budget 

Comment.  One  commenter  offered 
several  suggestions  for  reducing  NRC's 
budget  and  for  more  efficient  use  of 
NRC  resources.  The  commenter 
indicates  that  the  proposed  rule  does 
not  accoimt  for  a  reduced  number  of 
regional  initiative  inspections.  The 
commenter  suggested  that  further 
improvements  in  inspection  and 
assessment  efficiency  could  be  realized 
by  NRC's  participation  and  oversight  of 
licensee  seff-assessments,  rather  than 
NRC  conducting  independent 
inspections.  The  commenter  also 
suggested  that  the  NRC  review  the  scope 
and  content  of  inspection  procedures  to 
make  them  further  risk-informed,  that 
the  NRC  eliminate  resources  oriented  to 
minimally  safety-significant  areas,  and 
that  the  NRC  consider  consolidating  the 
regional  offices  in  the  near-term  and 
eliminating  them  in  the  longer  term. 

Response.  As  stated  in  the  response  to 
the  comment  concerning  information 
the  NRC  provided  in  support  of  the 
proposed  and  in  response  to  similar 
comments  on  previous  fee  rules,  the 
NRC's  budgets  and  the  manner  in  which 
the  NRC  carries  out  its  activities  are  not 
within  the  scope  of  this  rulemaking. 
Therefore,  this  final  rule  does  not 
address  the  commenter's  suggestions 
concerning  NRC's  budget  and  the  use  of 
NRC  resources.  The  NRC's  budgets  are 
submitted  to  the  Office  of  Management 
and  Budget  and  then  to  Congress  for 
review  and  approval.  The 
Congressionally-approved  budget 
resulting  from  this  process  reflects  the 
resources  necessary  for  NRC  to  carry  out 
its  statutory  obligations.  In  compliance 
with  OBRA-90,  the  fees  are  established 
to  recover  the  requfred  percentage  of  the 
approved  budget. 

However,  it  should  be  noted  that  the 
NRC's  budget  reflects  its  efforts  to  be 
effective  and  efficient.  Since  FY  1993, 
the  NRC  budget  has  been  reduced  by 
more  than  $25  million  in  current  year 
dollars  and  by  more  than  $140  million 
or  25  percent  in  constant  dollars.  Over 
this  same  timeframe  the  staffing  of  the 
NRC  has  been  reduced  by 
approximately  600  FTE  or  18  percent. 
To  achieve  these  reductions,  the  NRC 
has  eliminated  programs,  improved 
processes,  reduced  overhead 
requirements,  and  implemented 
efficiencies  and  cost  savings.  "The 
Commission  continues  to  search 
vigorously  for  additional  opportunities 
to  streamline  its  operations  and  to 
achieve  efficiencies. 


m.  Final  Action 

The  NRC  is  amending  its  licensing, 
inspection,  and  annual  fees  to  recover 
approximately  98  percent  of  its  FY  2001 
budget  authority,  including  the  budget 
authority  for  its  Office  of  the  Inspector 
General,  less  the  appropriations 
received  from  the  NWF  and  the  General 
Fund.  The  NRC's  total  budget  authority 
for  FY  2001  is  $487.3  million,  of  which 
$21.6  million  has  been  appropriated 
from  the  NWF.  In  addition,  $3.2  million 
has  been  appropriated  from  the  General 
Fimd  for  activities  related  to  regidatory 
reviews  and  assistance  provided  to 
other  Federal  agencies  and  States.  In  the 
proposed  rule,  the  total  budget  was 
shovkrn  as  $487.4  million.  However,  a 
rescission  reduced  the  total  budget 
authority  by  approximately  $75.0 
thousand.  This  rescission  did  not  affect 
the  fee  recovery  portion  of  the  budget 
and,  therefore,  the  fee  recovery  amoimts 
have  not  changed  from  the  proposed 
rule.  Based  on  the  98  percent  fee 
recovery  requirement,  the  NRC  must 
collect  approximately  $453.3  million  in 
FY  2001  through  Part  170  licensing  and 
inspection  fees.  Part  171  annual  fees, 
and  other  offsetting  receipts.  The  total 
amount  to  be  recovered  through  fees 
and  other  offsetting  receipts  for  FY  2001 
is  $6.3  million  more  than  the  amount 
estimated  for  recovery  in  FY  2000. 
However,  the  FY  2001  fee  recovery 
amount  is  further  reduced  by  a  $3.1 
million  carryover  bom  additional 
collections  in  FY  2000  that  were 
unanticipated  at  the  time  the  final  FY 

2000  fee  rule  was  published.  This  leaves 
approximately  $450.2  million  to  be 
recovered  in  FY  2001  through  Part  170 
licensing  and  inspection  fees.  Part  171 
annual  fees,  and  other  offsetting 
receipts. 

The  NRC  estimates  that 
approximately  $118.2  million  will  be 
recovered  in  FY  2001  from  Part  170  fees 
and  other  offsetting  receipts.  The  NRC 
also  estimates  a  net  adjustment  for  FY 

2001  of  approximately  $0.4  million  for 
pajonents  received  in  FY  2001  for  FY 
2000  invoices.  The  remaining  $332.0 
million  is  to  be  recovered  through  the 
part  171  annual  fees,  compared  to 
$341.0  million  for  FY  2000. 

Table  I  summarizes  the  budget  and  fee 
recovery  amounts  for  FY  2001. 

Table  I.— Bucxset  and  Fee 
Recovery  Amounts  for  FY  2001 

[Dollars  in  millions] 


Total  Budget  Authority  .. 

Less  NWF 

Less  General  Fund 


Balance 


$487.3 

-21.6 

-3.2 


$462.5 
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Table  I.— Budget  and  Fee  Recov- 
ery Amounts  for  FY  2001— Con- 
tinued 

[Dollars  In  millions] 


Fee   Recovery   Rate  for  FY 
2001  

x98.0% 

Total  Amount  to  be  Recovered 
For  FY  2001      

$453.3 

Less  Carryover  from  FY  2000 

-3.1 

Amount  to  be  Recovered  Through 
Fees  and  Other  Receiots 

$450.2 

Less    Estimated     Part    170 
Fees  and  Other  Receipts  .. 

-118.2 

Part    171    Fee   Collections   Re- 
quired   

$332.0 

Part  171    Billing  Adjustments. 

Unpaid  FY  2001  Invoices  (es- 
timated)   

Less  Payments  Received  in 
FY  2001  for  Prior  Year  In- 
voices (estimated) 

3.2 
-3.6 

Subtotal 

-0.4 

Adjusted    Part    171    Collections 
Required 

$331.6 

The  final  FY  2001  fee  rule  is  a 
"major"  final  action  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Therefore,  the 
NRC's  fees  for  FY  2001  will  become 
effective  60  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  an  invoice  for  the 
amoimt  of  the  annual  fee  to  reactors  and 
major  fuel  cycle  facilities  upon 
publication  of  the  FY  2001  final  rule. 
For  these  licensees,  payment  will  be  due 
on  the  effective  date  of  the  FY  2001  rule. 
Those  materials  licensees  whose  license 
anniversary  date  during  FY  2001  falls 
before  the  effective  date  of  the  final  FY 
2001  nde  will  be  billed  for  the  annual 
fee  diuing  the  anniversary  month  of  the 
license  at  the  FY  2000  annual  fee  rate. 
Those  materials  licensees  whose  license 
aimiversary  date  falls  on  or  after  the 
effective  date  of  the  final  FY  2001  rule 
will  be  billed  for  the  annual  fee  at  the 
FY  2001  annual  fee  rate  during  the 
anniversary  month  of  the  license,  and 


payment  will  be  due  on  the  date  of  the 
invoice. 

In  accordance  with  its  FY  1998 
announcement,  the  NRC  has 
discontinued  mailing  the  final  rule  to  all 
licensees  as  a  cost-saving  measiue. 
Accordingly,  the  NRC  does  not  plan  to 
routinely  mail  the  FY  2001  final  rule  or 
future  final  rules  to  licensees.  However, 
the  NRC  will  send  the  fiijal  rule  to  any 
licensee  or  other  person  upon  request. 
To  request  a  copy,  contact  the  License 
Fee  and  Accounts  Receivable  Branch, 
Division  of  Accounting  and  Finance, 
Office  of  the  Chief  Financial  Officer,  at 
301-415-7554,  or  e-mail  us  at 
fees@nrc.gov.  In  addition  to  publication 
in  the  Federal  Register,  the  final  rule 
will  be  available  on  the  Internet  at  http:/ 
/rulefomm  .Unl.gov. 

The  NRC  is  amending  10  CFR  parts 
170  and  171  as  discussed  in  Sections  A 
and  B  below. 

A.  Amendments  to  10  CFR  Part  1 70: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services  Under  the  Atomic  Energy  Act 
of  1 954,  As  Amended 

The  NRC  is  revising  the  hourly  rates 
used  to  calculate  fees  and  is  adjusting 
the  10  CFR  part  170  fees  based  on  the 
revised  hoiuly  rates  and  the  results  of 
the  NRC's  biennial  review  of  fees 
required  by  the  Chief  Financial  Officer 
(CFO)  Act  of  1990  (Pub.  L.  101-578, 
Nov.  15,  1990, 104  Stat.  2838)  (CFO 
Act).  Additionally,  the  NRC  is 
eliminating  the  fees  ciurently  assessed 
to  Agreement  State  licensees  who  file- 
revisions  to  the  information  submitted 
on  their  initial  filing  of  NRC  Form  241, 
"Report  of  Proposed  Activities  in  Non- 
Agreement  States,"  and  including  the 
costs  for  these  revisions  in  the 
application  fees  assessed  for  the  initial 
Form  241.  The  NRC  is  also  establishing 
an  annual  registration  fee  of  $450  to  be 
assessed  for  part  31  general  licensees 
required  to  register  certain  types  of 
generally  licensed  devices.  These  final 
revisions  are  further  discussed  below. 

The  final  amendments  are  as  follows: 


LHoiuly  Rates 

The  NRC  is  revising  the  two 
professional  hoiuly  rates  for  NRC  staff 
time  established  in  §  170.20.  These  rates 
are  based  on  the  number  of  FY  2001 
direct  program  full  time  equivalents 
(FTEs)  and  the  FY  2001  NRC  budget, 
excluding  direct  program  support  costs 
and  NRC's  appropriations  from  the 
NWF  and  the  General  Fund.  These  rates 
are  used  to  determine  the  Part  170  fees. 
The  hourly  rate  for  the  reactor  program 
is  $150  per  hoiu  ($266,997  per  direct 
FTE).  This  rate  is  applicable  to  all 
activities  for  which  fees  are  assessed 
under  §  170.21  of  the  fee  regulations. 
The  hoiirly  rate  for  the  nuclear  materials 
and  nuclear  waste  program  is  $144  per 
hour  ($255,563  per  direct  FTE).  This 
rate  is  applicable  to  all  activities  for 
which  fees  are  assessed  under  §  170.31 
of  the  fee  regulations,  hi  the  FY  2000 
final  fee  rule,  the  reactor  and  materials 
program  rates  were  $144  and  $143, 
respectively.  The  increases  are  primarily 
due  to  the  Government-wide  pay 
increase  in  FY  2001. 

The  method  used  to  determine  the 
two  professional  hoiuly  rates  is  as 
follows: 

a.  Direct  program  FTE  levels  are 
identified  for  the  reactor  program  and 
the  nuclear  material  and  waste  program. 

b.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calcidation  of  the  hourly  rates  because 
the  costs  for  direct  contract  support  are 
charged  directly  through  the  various 
categories  of  fees. 

c.  All  other  program  costs  (i.e.. 
Salaries  and  Benefits,  Travel)  represent 
"in-house"  costs  and  are  to  be  collected 
by  dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  die  program. 
In  addition,  salaries  and  benefits  plus 
contracts  for  non-program  direct 
management  and  support,  and  for  the 
Office  of  the  Inspector  General,  are 
allocated  to  each  program  based  on  that 
program's  direct  costs.  This  method 
results  in  the  following  costs  which  are 
included  in  the  hourly  rates. 


Table  II.— FY  2001  Budget  Authority  Included  in  Hourly  Rates 


Direct  Program  Salaries  &  Benefits 

Overtiead  Salaries  &  Benefits,  Program  Travel  and  Ottier  Support 
Allocated  Agency  Management  and  Support 

Subtotal  

Less  offsetting  receipts 

Total  Budget  Included  in  Hourly  Rate  

Program  Direct  FTEs 


Reactor  program 


$107.8M 

56.1M 

100.8M 


$264.7M 
-0.1M 


$264.6M 
991.0 


Materials 
program 


$31 .3M 
15.0M 
28.5M 


$74.8M 


$74.8M 
292.7 
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Table  II.— FY  2001  Budget  Authority  Included  in  Hourly  Rates— Continued 


Rate  per  Direct  FTE  , 

Professional  Hourty  Rate  (Rate  per  direct  FTE  divided  by  1,776  hours) 


Reactor  program 


$266,997 
$150 


Materials 
program 


$255,563 
$144 


As  shown  in  Table  II,  dividing  the 
$264.6  million  (rounded)  budgeted 
amoimt  included  in  the  hourly  rate  for 
the  reactor  program  by  the  reactor 
program  direct  FTEs  (991.0)  results  in  a 
rate  for  the  reactor  program  of  $266,997 
per  FTE  for  FY  2001.  The  Direct  FTE 
Hourly  Rate  for  the  reactor  program  is 
$150  per  hour  (rounded  to  the  nearest 
whole  dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTE 
($266,997)  by  the  number  of  productive 
hours  in  one  year  (1,776  hours)  as  set 
forth  in  the  revised  0MB  Circular  A-76, 
"Performance  of  Commercial 
Activities."  Similarly,  dividing  the 
$74.8  million  (rounded)  budgeted 
amount  included  in  the  hourly  rate  for 
the  nuclear  materials  and  nuclear  waste 
program  by  the  program  direct  FTEs 
(292.7)  results  in  a  rate  of  $255,563  per 
FTE  for  FY  2001.  The  Direct  FTE  Hourly 
Rate  for  the  materials  program  is  $144 
per  hour  (rounded  to  the  nearest  whole 
dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTE 
($255,563)  by  the  number  of  productive 
hours  in  one  year  (1,776  hours). 

2.  Fee  Adjustments 

The  NRC  is  adjusting  the  current  part 
170  fees  in  §§  170.21  and  170.31  to 
reflect  both  the  changes  in  the  revised 
hourly  rates  and  the  results  of  the 
biennial  review  of  part  170  fees  required 
by  the  CFO  Act.  To  comply  with  the 
requirements  of  the  CFO  Act,  the  NRC 
has  evaluated  historical  professional 
staff  hours  used  to  process  a  new  license 
application  for  those  materials  licensees 
whose  fees  are  based  on  the  average  cost 
method,  or  "flat"  fees.  This  review  also 
included  new  license  and  amendment 
applications  for  import  and  export 
licenses. 

Evaluation  of  the  historical  data 
shows  that  fees  based  on  the  average 
number  of  professional  staff  hours 
required  to  complete  materials  licensing 
actions  should  be  increased  in  some 
categories  and  decreased  in  others,  as 
described  below,  to  more  accurately 
reflect  current  costs  incurred  in 
completing  these  licensing  actions.  The 
data  for  the  average  number  of 
professional  staff  hours  needed  to 
complete  new  licensing  actions  was  last 
updated  in  FY  1999  (64  FR  31448;  June 
10, 1999).  Thus,  the  revised  average 
professional  staff  hours  reflect  the 


changes  in  the  NRC  licensing  review 
program  that  have  occurred  since  FY 
1999. 

In  summary,  the  final  licensing  fees 
reflect  an  increase  in  average  time  for 
new  license  applications  for  seven  of  33 
materials  fee  categories  included  in  the 
biennial  review,  a  decrease  in  average 
time  for  five  fee  categories,  and  the  same 
average  time  for  the  remaining  21  fee 
categories.  Similarly,  the  average  time 
for  applications  for  new  export  and 
import  licenses  and  for  amendments  to 
export  and  import  licenses  remained  the 
same  for  eight  fee  categories  in 
§§170.21  and  170.31,  and  decreased  for 
two  other  fee  categories. 

The  revised  licensing  fees  are  based 
on  the  new  average  professional  staff 
hours  needed  to  process  the  licensing 
actions  multiplied  by  the  proposed 
professional  hourly  rate  for  FY  2001. 
The  amounts  of  the  materials  licensing 
"flat"  fees  are  rounded  as  follows:  fees 
under  $1,000  are  rounded  to  the  nearest 
$10,  fees  that  are  greater  than  $1,000  but 
less  than  $100,000  are  rounded  to  the 
nearest  $100,  and  fees  that  are  greater 
than  $100,000  are  rounded  to  the 
nearest  $1,000. 

The  licensing  "flat"  fees  are 
applicable  to  fee  categories  K.l  through 
K.5  of  §  170.21,  and  fee  categories  IC, 
ID,  2B,  2C,  3A  through  3P,  4B  through 
9D,  lOB,  15A  through  15E,  and  16  of 
§  170.31.  An  additional  change  to 
Category  16  is  discussed  in  item  3. 
below.  Applications  filed  on  or  after  the 
effective  date  of  the  final  rule  will  be 
subject  to  the  revised  fees  in  this  final 
rule. 

3.  Fees  for  Revisions  to  Initial 
Reciprocity  Applications 

The  NRC  has  taken  several  actions  in 
the  past  few  years  to  streamline  and 
stabilize  fees  assessed  to  materials  user 
licensees  subject  to  "flat"  fees.  These 
actions  included  elimination  of  the 
inspection,  renewal,  and  amendment 
fees  from  part  170,  and  inclusion  of  the 
costs  for  these  activities  in  the  part  171 
annual  fees.  Materials  user  licensees 
affected  by  these  changes  have 
responded  favorably  to  the  elimination 
of  multiple  types  of  individual  fees. 

The  NRC  is  taking  a  similar 
streamlining  action  for  certain 
submittals  from  Agreement  State 
licensees  operating  in  areas  under  NRC 


jurisdiction  under  the  part  150 
reciprocity  provisions.  CurrenUy,  a  part 
170  fee  of  $1,200  is  charged  for  each 
initial  filing  of  NRC  Form  241,  "Report 
of  Proposed  Activities  in  Non- 
Agreement  States,"  and  an  additional 
fee  of  $200  is  charged  for  each  revision 
to  the  information  submitted  on  the 
initial  NRC  Form  241.  Revisions  are 
filed  to  request  approval  for  work 
locations,  radioactive  materials,  or  work 
activities  different  from  those  submitted 
on  the  initial  NRC  Form  241.  In  FY 
2000,  only  $23,000  was  collected  for 
115  revisions. 

The  NRC  has  eliminated  the  revision 
fees  and  included  the  costs  for 
processing  them  in  the  fee  assessed  for 
each  initial  reciprocity  application.  For 
those  revisions  filed  on  or  after  the 
effective  date  of  this  final  rule,  the 
reciprocity  applicants  will  no  longer  be 
required  to  submit  payments  with  their 
revision  requests.  In  addition  to  the 
convenience  for  the  reciprocity 
applicants,  this  will  also  eliminate  the 
NRC's  administrative  burden  of 
processing  the  revisions  for  fee 
collection  purposes.  This  change  plus 
the  increase  in  the  hourly  rate  results  in 
an  increase  in  the  application  fee,  from 
$1,200  to  $1,400.  The  costs  of  the 
reciprocity  program  will  still  be 
recovered  from  those  receiving  the 
benefit  of  the  NRC's  reciprocity 
activities.  It  is  the  NRC's  belief  that  the 
nominal  increase  to  the  application  fee 
and  any  potential  inequities  that  might 
result  because  not  all  reciprocity 
licensees  file  revisions  during  the  year 
are  outweighed  by  the  efficiencies  to  be 
gained  by  both  the  reciprocity 
applicants  and  the  NRC  in  streamlining 
the  process. 

A  conforming  revision  to  10  CFR 
150.20(b)(2)  has  also  been  made  to 
reflect  this  change. 

4.  Fees  for  General  License  Registrations 

The  NRC  has  established  an 
application  fee  of  $450  for  registrations 
filed  in  accordance  with  10  CFR  31.5  for 
certain  generally  licensed  devices.  The 
NRC  published  a  proposed  rule  in  the 
Federal  Register  on  July  26,  1999  (64  FR 
40295),  stating  its  intent  to  amend 
current  regulations  governing  the  use  of 
byproduct  material  in  certain 
measuring,  gauging,  or  controlling 
devices.  The  proposed  amendments 
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included  adding  explicit  requirements 
for  a  registration  process  under  10  CFR 
31.5  for  certain  generally  licensed 
devices;  establishing  a  registration  fee; 
modifying  reporting,  record-keeping, 
and  labeling  requirements;  and 
clarifying  which  provisions  of  the 
regulations  apply  to  all  general  licenses 
for  byproduct  material.  The  NRC  stated 
in  the  proposed  rule  that  the  registration 
fee  would  recover  the  costs  for  obtaining 
and  maintaining  information  associated 
with  the  devices  subject  to  the 
registration  requirement,  processing  and 
reviewing  the  registrations,  and  for 
inspections  and  follow-up  efforts 
expected  to  be  made  as  a  result  of  the 
registration  process  identifying 
noncompliance  with  existing 
regulations.  The  fee  would  be  based  on 
the  average  cost  of  the  program  for  each 
of  the  licensees  registering  devices. 
Some  of  the  general  Ucensees,  such  as 
non-profit  educational  institutions, 
would  be  exempt  fi'om  the  fee  under 
§  170.11.  Costs  not  recovered  from  this 
small  segment  of  the  general  licensees 
registering  devices  would  continue  to  be 
recovered  fi'om  annual  fees  paid  by 
current  holders  of  specific  licenses.  The 
NRC  also  stated  in  the  proposed  rule 
that  the  requirement  for  the  registration 
fee  would  be  effective  after  the  initial 
registration  requests  are  sent  for 
response  under  §  31.5(c).  In  this 
manner,  the  first  round  of  registrations 
will  be  complete  before  the  requirement 
for  the  registration  fee  goes  into  effect. 

The  NfRC  published  a  final  rule  on 
December  18,  2000  (65  FR  79162), 
amending  10  CFR  Parts  30,  31,  and  32 
to  explicitly  require  that  certain  general 
licensees  register  their  generally 
licensed  devices  with  the  NRC  each  year 
and  pay  the  appropriate  registration  fee. 
Therein  the  NRC  stated  that  the  final 
fee,  estimated  at  approximately  $440  to 
$450,  would  be  established  in  the  FY 
2001  fee  rulemaking  based  on  that  year's 
budgeted  costs  for  the  program,  the  new 
FTE  rate,  and  the  estimated  number  of 
general  licensees  required  to  register. 

The  NRC  cvurently  estimates  that 
approximately  4300  general  licensees 
will  be  required  to  register  their 
generally  licensed  devices.  The  $450 
registration  fee  is  based  on  the  estimated 
niunber  of  registrants,  ciurent  resource 
estimates,  and  the  FY  2001  FTE  rate. 
The  registration  fee  will  be  imposed 
beginning  with  the  first  re-registration  of 
devices  ciuxently  in  use.  The 
registration  fee  will  be  required  for  each 
annual  re-registration  of  the  devices  and 
for  all  new  registrations  of  devices 
acquired  after  the  registration  program 
is  fully  implemented. 

Becaus^  this  is  a  "flat"  fee  based  on 
average  cost,  it  will  be  reviewed 


biennially  as  required  by  the  CFO  Act. 
The  registration  fee  established  in  this 
FY  2001  final  fee  rule  will  not  change 
until  the  next  biennial  review  of  fees  in 
FY  2003. 

5.  Fee  Waivers 

To  clarify  the  intent  of  the  fee  waiver 
provision  for  certain  reports  filed  with 
the  NRC  for  review  and  approval,  the 
NRC  is  modifying  the  current  criterion 
3.  of  Footnote  4  to  §  170.21  and  criterion 
(c)  of  Footnote  5  to  §  170.31  to 
specifically  state  that  the  review  and 
approval  of  the  reports  must  support 
NRC's  generic  regulatory  improvements 
or  efforts.  In  addition,  criteria  1.,  2.,  and 
3.  of  Footnote  4  to  §  170.21  have  been 
redesignated  as  criteria  (a),  (b),  and  (c). 

In  the  recent  past,  several  requests  for 
part  170  fee  exemptions  have  been  filed 
by  licensees  and  various  organizations 
who  submit  topical  reports  or  other 
documents  to  the  NRC  for  review.  Part 
170  ciurently  provides  that  fees  will  not 
be  assessed  for  requests  or  reports 
submitted  to  the  NRC  in  response  to  an 
NRC  inquiry  to  resolve  an  identified 
safety,  safeguards,  or  environmental 
issue;  or  to  assist  the  NRC  in  developing 
a  rule,  regulatory  guide,  policy 
statement,  generic  letter  or  bulletin;  or 
as  a  means  of  exchanging  information 
between  industry  organizations  and  the 
NRC  for  the  purpose  of  supporting 
generic  regulatory  improvements  or 
efforts.  Many  of  the  fee  exemption 
requests  have  been  denied  because  the 
submittals  have  not  met  the  intent  of  the 
waiver  provision.  For  example,  several 
fee  waiver  requests  were  based  on  the 
industry's  futiu«  use  of  the  reports, 
rather  than  these  reports  being 
submitted,  reviewed,  and  approved  for 
the  purpose  of  NRC's  generic  regulatory 
improvements. 

hi  the  statement  of  considerations  for 
the  FY  1994  fee  rule  (59  FR  36895;  July 
20, 1994),  which  incorporated  this  fee 
waiver  provision,  the  NRC  stated  that  it 
believed  the  costs  for  some  requests  or 
reports  filed  with  the  NRC  are  more 
appropriately  captured  in  the  part  171 
annual  fees  rather  than  assessing 
specific  fees  under  part  170.  The 
statement  of  considerations  continued 
to  state  that  these  reports,  although 
submitted  by  a  specific  organization, 
support  NRC's  development  of  generic 
guidance  and  regulations  and  resolution 
of  safety  issues  applicable  to  a  class  of 
licensee. 

In  siunmary,  the  NRC  is  amending  10 
CFR  part  170  to— 

1 .  Revise  the  material  and  reactor 
program  FTE  hoiuly  rates; 

2.  Revise  the  licensing  fees  to  be 
assessed  to  reflect  the  revised  hourly 
rates  and  to  comply  with  the  CFO  Act 


reqixirement  that  fees  be  reviewed 
biennially  and  revised  as  necessary  to 
reflect  the  cost  to  the  agency; 

3.  Eliminate  fees  for  Agreement  State 
licensees  who  submit  revisions  to  their 
initiSl  requests  for  reciprocity  in  States 
under  NRC  jurisdiction,  and  incorporate 
these  costs  into  the  initial  reciprocity 
application  fee; 

4.  Establish  registration  fees  to  be 
assessed  for  each  registration  or  re- 
registration  of  generally  licensed 
devices  under  10  CFR  31.5,  beginning . 
with  the  first  re-registration  of  those 
generally  licensed  devices  ciurently  in 
use;  and 

5.  Clarify  that  the  fee  waiver 
provisions  of  the  current  criterion  3.  of 
Footnote  4  to  §  170.21  and  criterion  (c) 
of  Footnote  5  to  §  170.31  apply  only  to 
requests/reports  submitted  to  the  NRC 
for  the  purpose  of  supporting  NRC's 
generic  regulatory  improvements  or 
efforts,  and  redesignate  criteria  1.,  2., 
and  3.,  of  Footnote  4  to  §  170.21  as 
criteria  (a),  (b),  and  (c). 

B.  Amendments  to  10  CFR  part  1 71 : 
Annual  Fees  for  Reactor  Licenses,  and 
Fuel  Cycle  Licenses  and  Materials 
Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals,  and  Government 
Agencies  Licensed  by  the  NRC 

The  NRC  is  revising  the  annual  fees 
for  FY  2001.  The  NRC  is  also  adopting 
its  proposal  to  discontinue  mailing  NRC 
Form  526,  "Certification  of  Small  Entity 
Status  for  the  Piuposes  of  Annual  Fees 
Imposed  under  10  CFR  part  171"  with 
each  materials  license  annual  fee 
invoice.  The  amendments  are  as 
follows. 

1.  Annual  Fees 

The  NRC  is  amending  §§  171.15  and 
171.16  to  establish  rebaselined  annual 
fees  for  FY  2001.  The  Commission's 
policy  commitment,  made  in  the 
statement  of  considerations 
accompanying  the  FY  1995  fee  rule  (60 
FR  32225;  June  20,  1995)  and  further 
explained  in  the  statement  of 
considerations  accompanying  the  FY 
1999  fee  rule  (64  FR  31448;  June  10, 
1999),  establishes  that  base  annual  fees 
will  be  re-established  (rebaselined)  at 
least  every  third  year,  and  more 
frequently  if  there  is  a  substantial 
change  in  the  total  NRC  budget  or  in  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees.  The  fees  were 
last  rebaselined  in  FY  1999.  After 
carefully  considering  all  factors, 
including  the  changes  to  the  amoimt  of 
the  budget  allocated  to  classes  of 
licensees,  and  weighing  the  complex 
issues  related  to  both  fairness  and 
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stability  of  fees,  the  Commission  has 
determined  that  it  is  appropriate  to 
rebaseline  the  aimual  fees  diis  year. 
Rebaselining  fees  results  in  reduced 
'  annual  fees  for  a  majority  of  the 
categories  of  licenses  and  increased 
annual  fees  for  other  categories. 

Although  the  NRC  is  sensitive  to  the 
effects  the  rebaselined  fees  will  have  on 
those  licensees  with  fee  increases, 
establishing  new  baseline  annual  fees 
this  year  results  in  a  more  precise 
relationship  between  annual  fees  and 
NRC  costs  of  providing  services.  It  thus 
constitutes  one  means  to  fairly  and 
equitably  allocate  costs  among  the 
nRC's  licensees. 

The  annual  fees  in  §§  171.15  and 
171.16  are  revised  to  recover 
approximately  98  percent  of  the  NRC's 
FY  2001  budget  authority,  less  fees 
collected  under  10  CFR  part  170  and 
funds  appropriated  fi-om  the  NWF  and 
the  General  Fund.  The  total  amount  to 
be  recovered  through  annual  fees  for  FY 
2001  is  $331.6  million,  compared  to 
$341.0  million  for  FY  2000. 

The  FY  2001  annual  fees  reflect  an 
increase  for  some  categories  of  licensees 
and  a  decrease  for  others  fi-om  the 
previous  year.  The  decreases  in  annual 
fees  range  fi-om  approximately  2.2 
percent  for  operating  power  reactor 
licensees  (including  the  spent  fuel 
storage/reactor  decommissioning  annual 
fee),  to  approximately  29.0  percent  for 
lu-anium  recovery  licensees.  The 
increases  in  annual  fees  range  from 
approximately  2.6  percent  for  materials 
licenses  authorizing  distribution  of 
radiopharmaceuticals,  to  approximately 
165.2  percent  for  transportation  quality 
assurance  program  approvals 
authorizing  use  only. 

The  annual  fees  in  this  final  rule  for 
operating  power  reactors,  spent  fuel 
storage/reactor  decommissioning,  and 
fuel  facilities  are  less  than  the  proposed 
annual  fees  based  on  the  final  estimated 
part  170  collections  for  FY  2001.  In 
addition,  the  final  aimual  fees  for  fuel 
facilities  reflect  a  redistribution  of 
budgeted  costs  among  the  fuel  facility 
categories.  This  redistribution  is 
explained  in  detail  in  Section  III.,  Final 
Action. 

Factors  affecting  the  changes  to  the 
annual  fee  amoimts  include  changes  in 
budgeted  costs  affecting  the  classes  of 


licensees,  the  reduction  in  the  fee 
recovery  rate  from  100  percent  for  FY 
2000  to  98  percent  for  FY  2001,  thq 
estimated  part  170  collections  for  the 
various  classes  of  licensees,  a  $3.1 
million  carryover  from  additional 
collections  in  FY  2000  that  were 
imanticipated  at  the  time  the  final  FY 
2000  fee  rule  was  pubUshed,  the 
increased  hourly  rates,  decreases  in  the 
numbers  of  licensees  for  certain 
categories  of  licenses,  and,  for  the 
materials  user  class,  the  results  of  the 
biennial  review  of  Part  1 70  fees  required 
by  the  CFO  Act.  The  biennial  review 
shows  that  the  average  number  of 
professional  hours  to  conduct 
inspections  and  to  review  new  license 
applications  for  materials  licenses 
increased  for  some  fee  categories, 
decreased  for  others,  or  remained  the 
same.  The  average  time  to  conduct 
inspections  and  to  review  new  license 
applications  for  the  materials  user 
license  fee  categories  serve  as  accurate 
measures  of  the  complexity  of  the 
licenses  and,  therefore,  are  used  to 
allocate  the  materials  budget  for 
rebaselining  the  annual  fees.  Increases 
in  the  average  professional  time  for 
inspections  and  reviews  of  new  license 
applications  result  in  higher  annual  fees 
for  the  affected  fee  categories,  assuming 
all  else  remains  the  same  (e.g.,  no  loss 
of  licensees). 

The  increase  in  annual  fees  (fittm 
$2,300  to  $6,100)  for  transportation 
quality  assurance  approvals  authorizing 
use  only,  which  have  the  largest 
percentage  increase,  is  due  in  part  to  the 
allocation  of  budgeted  costs  for  the 
enhanced  participatory  part  71 
rulemaking,  headquarters  and  regional 
allegation  and  enforcement  follow-up 
activities,  and  the  Office  of  Nuclear 
Material  Safety  and  Safeguards'  risk 
study  activities.  In  addition,  there  has 
been  a  decrease  in  the  amoimt  of 
budgeted  costs  allocated  for  part  71 
vendor  inspections  while  the  allocation 
of  budgeted  costs  for  quality  assurance 
reviews  remained  about  the  same.  The 
ratio  of  the  budgeted  costs  for  these 
activities  is  ciurently  used  to  allocate 
the  total  annual  fee  amount  for  the 
transportation  class,  less  the  amount 
allocated  to  DOE  for  its  certificates  of 
compliance,  between  the  quality 

Table  IV.— Surcharge  Costs 

[Dollars  in  Millions] 


assurance  approvals  authorizing  use 
only  and  those  that  authorize  use  and 
fabrication/design.  As  a  result  of  the 
decrease  in  budgeted  costs  for  part  71 
vendor  inspections,  a  larger  percentage 
of  the  total  annual  fee  amount  for  the 
transportation  class  has  been  allocated 
to  quality  assurance  approvals 
authorizing  use  only  than  in  the  past. 

Table  III  below  shows  the  rebaselined 
annual  fees  for  FY  2001  for 
representative  categories  of  licensees. 

Table  III. — Rebaselined  Annual 
Fees  for  FY  2001 


Class  of  licensees 


Power  Reactors  (including 

Spent  Fuel  Storage/Reactor 

Decommissioning  annual  fee) 
Spent  Fuel  Storage/Reactor 

Decommissioning 

Nonpower  Reactors 

High  Enriched  Uranium  Fuel 

Facility  

Low  Enriched  Uranium  Fuel 

Facility  

UFe  Conversion  Facility 

Uranium  Mills 

Transportation: 

Users/Fabricators 

Users  Onty  

Typical  Materials  Users: 

Radiographers 

Well  Loggers 

Gauge  Users 

Broad  Scope  Medical 


FY  2001 
annual  fee 


$2,753,000. 

266.000 
74,000 

3,545,000 

1.146.000 

509,000 

94,300 

62.500 
6,100 

12,500 
8.800 
2,400 

24.200 


.  The  annual  fees  assessed  to  each  class 
of  licensees  include  a  surcharge  to 
recover  those  NRC  budgeted  costs  that 
are  not  directly  or  solely  attributable  to 
the  classes  of  licensees,  but  must  be 
recovered  from  licensees  to  comply  with 
the  requirements  of  OBRA-90,  as 
amended.  Based  on  the  amendment  to 
OBRA-90  that  reduced  the  NRC's  fee 
recovery  requirement  by  2  percent  for 
FY  2001,  bom  100  percent  to  98  percent 
of  the  NRC's  budget  authority,  the  total 
surcharge  costs  to  be  recovered  through 
annual  fees  has  been  reduced  by  about 
$9.3  million.  The  total  FY  2001 
budgeted  costs  for  these  activities  and 
the  reduction  to  these  amounts  for  fee 
recovery  purposes  are  shown  in  Table 
IV.  All  dollar  amounts  in  the  Table  are 
rounded. 


Category  of  costs 


Activities  not  attritxjtable  to  an  existing  NRC  licensee  or  class  of  licensee: 

a.  International  activities 

b.  Agreement  State  oversight 

c.  Low-level  waste  disposal  generic  activities 


FY  2001 
Budgeted  costs 


$6.0 
7.1 
1.7 
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Table  IV.— Surcharge  Costs— Continued 

[Dollars  in  Millions] 


Category  of  costs 


d.  Site  decommissioning  management  plan  activities  not  recovered  under  Part  170  

2.  Activities  not  assessed  Part  170  licensing  and  inspection  fees  or  Part  171  annual  fees  based  on  existing  law  or  Commis- 
sion policy. 

a.  Fee  exemption  for  nonprofit  educational  institutions  ...'. 

b.  Licensing  and  inspection  activities  associated  with  ottier  Federal  Agerx:ies 

c.  Costs  not  recovered  from  small  entities  under  10  CFR  171.16(c)  

3.  Activities  supporting  NRC  operating  licensees  and  others: 

a.  Regulatory  support  to  Agreement  States 

b.  Generic  decommissioning/reclamation  (except  those  related  to  power  reactors) 

Total  surcharge  costs, 

Less  2  percent  of  NRC's  FY  2001  total  budget  (minus  NWF  and  General  Fund  amounts) 

Total  Surcharge  Costs  to  be  Recovered 


FY  2001 
Budgeted  costs 


7.3 


8.1 
3.9 
5.6 

14.4 
3.4 


57.6 
-9.3 


$48.3 


As  shown  in  Tabje  IV,  the  total 
surcharge  cost  allocated  to  the  various 
classes  of  licensees  for  FY  2001  is  $48.3 
million.  The  NRC  has  continued  to 
allocate  the  surcharge  costs,  except 
Low-Level  Waste  (LLW)  surcharge  costs. 


to  each  class  of  licensees  based  on  the 
percent  of  budget  for  that  class.  The 
NRC  has  continued  to  allocate  the  LLW 
surcharge  costs  based  on  the  volume  of 
LLW  disposed  of  by  certain  classes  of 
licensees.  The  surcharge  costs  allocated 

Table  V— Allocation  of  Surcharge 

[All  dollar  amounts  are  in  millions  and  are  rounded] 


to  each  class  are  included  in  the  annual 
fee  assessed  to  each  licensee.  The  FY 
2001  surcharge  costs  allocated  to  each 
class  of  licensees  are  shown  in  Table  V. 


LLW  surcharge 

Non-LLW 

surcharge 

Total  sur- 
charge 
amount 

Percent 

Amount 

Percent 

Amount 

Operating  Power  Reactors  

74 

$1.3 

79.1 
9.2 
0.1 
5.3 
3.9 
1.2 
0.2 
1.0 

$36.9 
4.3 
0.0 
2.5 
1.8 
0.5 
0.1 
0.4 

$38.2 

Soent  Fuel  Storaoe/Reactor  Decomm 

4.3 

Nonpower  Reactors  

0.0 

Fuel  Facilities     

8 
18 

0.1 
0.3 

2.6 

Materials  Users 

2.1 

Transportation  „ 

Rare  Earth  Facilities  

0.5 

0.1 

Uranium  Recovery 

0.4 

' 

Total  Surcharge 

1.7 

46.6 

48.3 

The  budgeted  costs  allocated  to  each 
class  of  licensees  and  the  calculations  of 
the  rebaselined  fees  are  described  in  A 
through  H  below.  The  work  papers 
which  support  this  final  rule  show  in 
detail  the  allocation  of  NRC's  budgeted 
resoiuces  for  each  class  of  licensee  and 
how  the  fees  are  calculated.  The  work 
papers  are  available  electronically  at  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  Website  address  http:/ 
/www.gov/NRC/ADAMS/index.html.  For 
a  period  of  90  days  after  the  effective 
date  of  this  final  rule,  the  work  papers 
may  also  be  examined  at  the  NRC  Public 
Dociunent  Room  located  at  One  White 
Flint  North,  Room  0-1F22,  11555 
Rockville  Pike,  Rockville,  MD  20852- 
2738. 

Because  the  FY  2001  fee  rule  is  a 
"major"  final  action  as  defined  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC's  fees  for 


FY  2001  will  become  effective  60  days 
after  publication  of  the  final  rule  in  the 
Federal  Register.  The  NRC  will  send  an 
invoice  for  the  amount  of  the  annual  fee 
upon  publication  of  the  FY  2001  final 
rule  to  reactors  and  major  fuel  cycle 
facilities.  For  these  licensees,  payment 
will  be  due  on  the  effective  date  of  the 
FY  2001  rule.  Those  materials  licensees 
whose  license  anniversary  date  during 
FY  2001  falls  before  the  effective  date  of 
the  FY  2001  final  rule  will  be  billed  for 
the  aimual  fee  during  the  anniversary 
month  of  the  license,  and  continue  to 
pay  annual  fees  at  the  FY  2000  rate  in 
FY  2001.  However,  those  materials 
licensees  whose  license  anniversary 
date  falls  on  or  after  the  effective  date 
of  the  FY  2001  final  rule  will  be  billed 
for  the  aimual  fee  at  the  FY  2001  rate 
during  the  anniversary  month  of  the 
license,  and  pajnment  will  be  due  on  the 
date  of  the  invoice. 


a.  Fuel  Facilities.  The  FY  2001    _ 
budgeted  costs  to  be  recovered  in 
annual  fees  assessed  to  the  fuel  facility 
class  of  licensees  is  approximately  $17.4 
million.  This  amount  includes  the  LLW 
and  other  surcharges  allocated  to  the 
fuel  facility  class.  The  costs  are 
allocated  to  the  individual  fuel  facility 
licensees  based  on  the  fuel  facility 
matrix  established  in  the  FY  1999  final 
fee  rule  {64  FR  31448;  June  10,  1999), 
as  modified  for  FY  2001  to  reflect  a 
change  in  programmatic  efforts  related 
to  the  low  enriched  uraniiun  fuel 
facility  category.  In  this  matrix, 
licensees  are  grouped  into  five 
categories  according  to  their  licensed 
activities  (i.e.,  nuclear  material 
enrichment,  processing  operations,  and 
material  form)  and  according  to  the 
level,  scope,  depth  of  coverage,  and 
rigor  of  generic  regidatory  programmatic 
effort  applicable  to  each  category  from 
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a  safety  and  safeguards  perspective. 
This  methodology  can  be  applied  to 
determine  fees  for  new  and  current 
licensees,  licensees  in  unique  license 
situations,  and  certificate  holders. 

The  methodology  allows  for  changes 
in  the  niunber  of  licensees  or  certificate 
holders,  licensed-certified  material/ 
activities,  and  total  programmatic 
resources  to  be  recovered  through 
annual  fees.  When  a  license  or 
certificate  is  modified,  this  fuel  facility 
fee  methodology  may  result  in  a  change 
in  fee  category  and  may  have  an  effect 
on  the  fees  assessed  to  other  licensees 
and  certificate  holders.  For  example,  if 
a  fuel  facility  licensee  amended  its 
license/certificate  in  such  a  way  that  it 
resulted  in  the  licensee  not  being 
subject  to  Part  171  fees  applicable  to 
fuel  facilities,  the  budget  for  the  safety 
and/or  safeguards  component  would  be 
spread  among  the  remaining  licensees/ 
certificate  holders,  and  result  in  a  higher 
fee  for  those  remaining  in  that  fee 
category. 


The  matrix  has  been  revised  for  this 
final  rule  based  on  a  notification 
received  in  March  2001  fi-om 
Westinghouse  Electric  Company,  LLC 
(formerly  CE  Nuclear  Power  LLC), 
holder  of  License  SNM-33,  that  it  had 
permanently  ceased  certain  licensed 
activities  prior  to  March  31,  2001.  The 
revised  matrix  reflects  the  licensee's 
cessation  of  conversion  of  uraniiun 
hexafluoride  (UFe )  to  uranium  oxide 
{UO2 )  and  removal  of  the  remaining 
UFe  from  the  facility  prior  to  March  31, 
2001.  Although  the  reduced  activities 
do  not  diminish  the  licensee's  total 
safety  and  safeguards  effort  factors  and 
the  commensurate  generic  regulatory 
program  to  the  extent  that  it  will  place 
the  license  in  the  next  lower  fee 
category,  it  does  result  in  a 
redistribution  of  the  safety  and 
Scifeguards  costs  among  the  fuel  facility 
categories. 

The  methodology  is  applied  as 
follows.  First,  a  fee  category  is  assigned 
based  on  the  nuclear  material  and 


activity  authorized  by  the  license  or 
certificate.  Although  a  licensee/ 
certificate  holder  may  elect  not  to  fully 
utilize  a  license/certificate,  it  is  still 
used  as  the  soiuce  for  determining 
authorized  nuclear  material  possession 
and  use/activity.  Next,  the  category  and 
license/certificate  information  are  used 
to  determine  where  the  licensee/ 
certificate  holder  fits  into  the  matrix. 
The  matrix  depicts  the  categorization  of 
licensee/certificate  holders  by 
authorized  material  types  and  use/ 
activities  and  the  relative  programmatic 
effort  associated  with  each  category.  The 
programmatic  effort  (expressed  as  a 
value  in  the  matrix)  reflects  the  safety 
and  safeguards  risk  significance 
associated  with  the  nuclear  material  and 
use/ activity  and  the  commensurate 
generic  regulatory  program  (i.e.,  scope, 
depth,  and  rigor). 

The  effort  fectors  for  the  various 
subclasses  of  fuel  facility  licensees  are 
siunmarized  in  the  table  below. 


Table  VI.— Effort  Factors  for  Fuel  Facilities 


Facility  type 


High  Enriched  Uranium  Fuel 

Enrichment 

Low  Enriched  Uranium  Fuel 

UF6  Conversion  

Limited  Operations  Facility  .. 
Others  


Number  of 
facilities 


Effort  factors 


Safety 


91  (33.5%) 
70  (25.7%) 
85(31.3%) 
8  (2.9%) 
12  (4.4%) 
6  (2.2%) 


Safeguards 


76(55.1%) 
34  (24.6%) 
23  (16.7%) 
3(2.2%) 
0(0%) 
2(1.4%) 


Applying  these  factors  to  the  safety, 
safeguards,  and  siut:harge  components 
of  the  $17.4  million  total  annual  fee 
amoimt  for  the  fuel  facility  class  results 
in  the  aimual  fees  for  each  licensee 
within  the  subcategories  of  this  class 
summarized  in  the  table  below. 

TABLE  VII.— Annual  Fees  for  Fuel 
Facilities 


Facility  type 

• 

FY  2001  an- 
nual fee 

High  Enriched  Uranium  Fuel  .... 
Uranium  Enrichment 

$3,545,000 
2,208  000 

Low  Enriched  Uranium 

1,146,000 

UFft  Conversion  

Limited  Operations  Facility 

Others 

509,000 
467,000 
340,000 

b.  Uranium  Recovery  Facilities.  The 
FY  2001  budgeted  cost,  including 
siut:harge  costs,  to  be  recovered  through 
annual  fees  assessed  to  the  lu-anium 
recovery  class  is  approximately  $1.5 
million.  Of  this  amount,  $654,000  will 
be  assessed  to  DOE  to  recover  the  costs 
associated  with  DOE  sites  under  the 
Uranium  Mill  Tailings  Radiation 


Contit)!  Act  of  1978  (UMTRCA).  The 
remaining  $864,000  will  be  recovered 
through  annual  fees  assessed  to 
conventional  mills,  solution  mining 
uranium  mills,  and  mill  tailings 
disposal  facilities.  The  costs  are 
allocated  to  the  individual  uraniiun 
recovery  licensees  in  these  categories 
based  on  the  uranium  recovery  matrix 
established  in  the  FY  1999  final  fee  rule 
(64  FR  31448;  June  10,  1999). 

The  methodology  for  establishing  part 
171  annual  fees  for  uranium  recovery 
licensees  has  not  changed  and  is  as 
follows: 

(1)  The  methodology  identifies  three 
categories  of  licensees:  conventional 
uranium  mills  (Class  I  facilities), 
solution  mining  uranium  mills  (Class  II 
facilities),  and  mill  tailings  disposal 
facilities  (lle(2)  disposal  facilities). 
Each  of  these  categories  benefits  from 
the  generic  uranium  recovery  program 
efforts  (e.g.,  rulemakings,  staff  guidance 
documents,  etc.); 

(2)  The  matrix  relates  the  category  and 
the  level  of  benefit  by  program  element 
and  subelement; 


(3)  The  two  major  program  elements 
of  the  generic  uranium  recovery 
program  are  activities  related  to  facility 
operations  and  those  related  to  facility 
closure; 

(4)  Each  of  the  major  program 
elements  was  further  divided  into  three 
subelements; 

(5)  The  three  major  subelements  of 
generic  activities  associated  with 
uranium  facility  operations  are 
regulatory  efforts  related  to  the 
operation  of  mills,  handling  and 
disposal  of  waste,  and  prevention  of 
groundwater  contamination.  The  three 
major  subelements  of  generic  activities 
associated  with  uranium  facility  closure 
are  regulatory  efforts  related  to 
decommissioning  of  facilities  and  land 
clean-up,  reclamation  and  closure  of 
tailings  impoundments,  and 
groundwater  clean-up.  Weighted  values 
were  assigned  to  each  program  element 
and  subelement  considering  health  and 
safety  implications  and  the  associated 
effort  to  regidate  these  activities.  The 
applicability  of  the  generic  program  in 
each  subelement  to  each  uranium 
recovery  category  was  qualitatively 
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estimated  as  either  significant,  some, 
minor,  or  none. 


The  relative  weighted  factors  per  uranium  recovery  licensees  are  as 

facility  type  for  the  various  subclasses  of    follows. 


Table  VIII.— Weighted  Factors  for  Uranium  Recovery  Licenses 


Facility  type 


Class  I  (conventional  mills) 

Class  II  (In-situ  mills)  

11e(2)  disposal  

1 1e(2)  disposal  incident  to  existing  tailings  sites 


Level  of  benefit 


Number  of 
facilities 


3 
^6.5 

1 
1 


Category 
weight 


770 

645 

475 

75 


Total  weight 


Value 


2310 

4193 

475 

75 


Percent 


33 
58 

7 
1 


^The  FY  2001  annual  fee  will  be  prorated  50  percent  for  Cogema  Mining's  License  SUA-1341  based  on  its  November  10,  2000,  request  that 
the  license  be  amended  for  possession  only. 


Applying  these  factors  to  the  $864,000 
in  budgeted  costs  to  be  recovered  results 
in  the  following  aimual  fees: 

Table  IX.— Annual  Fees  for 
Uranium  Recovery  Licenses 


Facility  type 

FY  2001  an- 
nual fee 

Class  1  (conventional  mills)  

Class  II  (in-situ  mills)  

$94,300 
79,000 

11e(2)  disposal  T. 

58,200 

11e(2)  disposal  incidental  to 
existina  tailinos  sites 

9.200 

The  FY  2001  annual  fees  for  Class  I 
and  Class  n  facihties  (conventional 
mills  and  in-situ  mills),  are  below  the 
$100,000  threshold  currently 
established  in  §  171.19  for  quarterly 
bilhng.  Therefore,  under  the  current 
requirements  these  licensees  would  be 
subject  to  annual  fee  billing  based  on 
the  anniversary  date  of  their  license  for 
FY  2001.  In  FY  1999  the  reverse 
situation  occurred  for  these  licensees; 
i.e.,  in  FY  1998  the  annual  fees  were 
below  the  $100,000  quarterly  billing 
threshold  and  the  licensees  were  billed 
on  the  license  anniversary  date,  but 
begirming  in  FY  1999  the  licensees 
became  subject  to  quarterly  billing  for 
the  annual  fees  because  the  fees  were 
over  the  $100,000  threshold.  Because 
the  annual  fees  for  these  licensees  have 
been  close  to  the  $100,000  threshold, 
small  changes  to  the  aimual  fee  amounts 
have  resiUted  in  frequent  changes  to 
their  annual  fee  billing  schedule.  To 
provide  stability  in  the  billing  schedule, 
the  NRC  is  revising  §  171.19  to  establish 
a  quarterly  billing  schedule  for  the  Class 
I  and  Class  11  licensees,  regardless  of  the 
annual  fee  cunount.  This  will  provide 
these  licensees  with  a  consistent, 
predictable  schedule  for  paying  their 
annual  fees.  As  provided  in  §  171.19(b), 
if  the  amounts  collected  in  the  first 
three  quarters  of  FY  2001  exceed  the 
amoimt  of  the  revised  annual  fee,  the 
overpayment  will  be  refunded. 


c.  Power  Reactors.  The  approximately 
$258.7  million  in  budgeted  costs  to  be 
recovered  through  FY  2001  annual  fees 
assessed  to  operating  power  reactors  are 
allocated  uniformly  to  the  104  operating 
power  reactors.  This  results  in  a  FY 
2001  annual  fee  of  $2,487,000  per 
reactor.  Additionally,  each  operating 
reactor  will  be  assessed  the  spent  fuel 
storage/reactor  decommissioning  annual 
fee,  which  for  FY  2001  is  $266,000.  This 
results  in  a  total  FY  2001  combined 
annual  fee  of  $2,753,000  for  each 
operating  power  reactor. 

d.  Spent  Fuel  Storage/Reactor 
Decommissioning.  For  FY  2001 , 
budgeted  costs  of  approximately  $32.2 
million  for  spent  fuel  storage/reactor 
decommissioning  are  to  be  recovered 
through  annual  fees  assessed  to  Part  50 
power  reactors,  except  those  reactors  in 
decommissioning  which  do  not  have 
spent  fuel  on  site,  and  to  part  72 
licensees  who  do  not  hold  a  part  50 
license.  The  costs  are  divided  equally 
among  the  121  licensees,  resulting  in  an 
FY  2001  annual  fee  of  $266,000  per 
Ucensee. 

e.  Non-power  Reactors. 
Approximately  $296,000  in  budgeted 
costs  is  to  be  recovered  through  aimual 
fees  assessed  to  the  non-power  reactor 
class  of  licensees  for  FY  2001.  This 
amount  is  divided  equally  among  the 
four  non-power  reactors  subject  to 
annual  fees.  This  results  in  an  FY  2001 
annual  fee  of  $74,000  for  each  Ucensee. 

f.  Rare  Earth  Facilities.  The  FY  2001 
budgeted  costs  of  approximately 
$89,600  for  rare  earth  facilities  to  be 
recovered  through  annual  fees  is 
divided  equally  among  the  three 
licensees  who  have  a  specific  license  for 
receipt  and  processing  of  source 
material.  The  result  is  an  FY  2001 
annual  fee  of  $29,900  for  each  rare  earth 
facility. 

g.  Materials  Users.  To  equitably  and 
fairly  allocate  the  $23.1  milUon  in  FY 
2001  budgeted  costs  to  be  recovered  in 
annual  fees  assessed  to  the 


approximately  5000  diverse  materials 
users  and  registrants,  the  NRC  has 
continued  to  use  the  FY  1999 
methodology  to  establish  baseline 
annual  fees  for  this  class.  The  annual 
fees  are  based  on  the  part  1 70 
application  fees  and  an  estimated  cost 
for  inspections.  Because  the  application 
fees  and  inspection  costs  are  indicative 
of  the  complexity  of  the  license,  this 
approach  continues  to  provide  a  proxy 
for  allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licensees  based  on  how  much  it  costs 
the  NRC  to  regulate  each  category.  The 
fee  calculation  also  continues  to 
consider  the  inspection  frequency 
(priority),  which  is  indicative  of  the 
safety  risk  and  resulting  regulatory  costs 
associated  with  the  categories  of 
licensees.  The  annual  fee  for  these 
categories  of  licensees  is  developed  as 
follows. 

Annual  fee  =  Constant  x  [Application 
Fee  +  (Average  Inspection  Cost 
divided  by  Inspection  Priority))  + 
Inspection  Multiplier  x  (Average 
Inspection  Cost  divided  by  Inspection 
Priority)  +  Unique  Category  Costs 
The  constant  is  the  multiple  necessary 
to  recover  approximately  $15.1  million 
in  general  costs  and  is  0.96  for  FY  2001. 
The  inspection  multiplier  is  the 
multiple  necessary  to  recover 
approximately  $5.7  million  in 
inspection  costs  for  FY  2001,  and  is  1.2 
for  FY  2001.  The  unique  category  costs 
are  any  special  costs  that  the  NRC  has 
budgeted  for  a  specific  category  of 
licensees.  For  FY  2001,  imique  costs  of 
approximately  $143,000  were  identified 
for  the  medical  development  program, 
an  amount  attributable  to  medical 
licensees. 

The  annual  fee  assessed  to  each 
licensee  also  includes  a  share  of  the  $1.8 
million  in  surcharge  costs  allocated  to 
the  materials  user  class  of  licensees  and, 
for  certain  categories  of  these  Ucenses, 
a  share  of  the  approximately  $300,000 
in  LLW  surcharge  costs  allocated  to  the 
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class.  The  annual  fee  for  each  fee 
category  is  shown  in  §  171.16(d). 

h.  Transportation.  Of  the 
approximately  $3.9  million  in  FY  2001 
budgeted  costs  to  be  recovered  through 
annual  fees  assessed  to  the 
transportation  class  of  Ucensees, 
approximately  $1.1  million  will  be 
recovered  from  annual  fees  assessed  to 
DOE  based  on  the  number  of  part  71 
Certificates  of  Compliance  that  it  holds. 
Of  the  remaining  $2.8  million, 
approximately  26  percent  is  allocated  to 
the  83  quality  assurance  plans 
authorizing  use  only  and  the  36  quality 
assurance  plans  authorizing  use  and 
design/fabrication.  The  remaining  74 
percent  is  allocated  only  to  the  36 
quality  assurance  plans  authorizing  use 
and  design/fabrication.  This  results  in 
an  FY  2001  annual  fee  of  $6,100  for 
each  of  the  holders  of  quality  assurance 
plans  that  authorize  use  only,  and  an  FY 
2001  aimual  fee  of  $62,500  for  each  of 
the  holders  of  quality  assurance  plans 
that  authorize  use  and  design/ 
fabrication. 

2.  Small  Entity  Annual  Fees 

In  the  FY  2000  fee  rule  (65  FR  36946; 
June  12,  2000),  the  NRC  stated  that  it 
would  re-examine  small  entity  fees  each 
year  that  annual  fees  are  rebaselined. 
Accordingly,  the  NRC  has  re-examined 
the  small  entity  fees  and  does  not 
believe  that  a  change  to  the  small  entity 
fees  is  warranted  for  FY  2001.  In  FY 
2000,  the  NRC  revised  the  small  entity 
fees  for  the  first  time  since  they  were 
introduced  in  FY  1991  and  FY  1992. 
The  revision  in  FY  2000  was  based  on 
the  25  percent  increase  in  average  total 
fees  assessed  to  other  materials 
licensees  since  the  small  entity  fees 
were  first  estabUshed  and  on  changes 
that  had  occurred  in  the  fee  structure  for 
materials  licensees  over  time  (65  FR 
36956,  36957).  The  NRC  does  not 
consider  the  approximately  13  percent 
decrease  in  the  average  FY  2001  fees  for 
other  materials  licensees  to  be 
significant  enough  to  warrant  another 
change  to  the  small  entity  fees  this  year. 

Unlike  the  annual  fees  assessed  to 
other  licensees,  the  small  entity  fees  are 
not  designed  to  recover  the  agency  costs 
associated  with  particular  Ucensees. 
Rather,  they  are  designed  to  provide 
some  fee  reUef  for  quaUfying  small 
entity  licensees  while  at  the  same  time 
recovering  from  those  licensees  some  of 
the  NRC's  costs  for  activities  that  benefit 
them.  The  costs  not  recovered  frtjm 
small  entities  must  be  recovered  from 
other  licensees.  The  current  small  entity 
fees  of  $500  and  $2,300  provide 
considerable  relief  to  many  smaU 
entities. 


In  the  future  the  NRC  plans  to  re- 
examine small  entity  fees  every  two 
years,  in  the  same  years  in  which  it 
conducts  the  biennial  review  of  fees  as 
required  by  the  CFO  Act.  instead  of  each 
year  that  annual  fees  are  rebaselined  as 
indicated  in  the  FY  2000  fee  rule.  The 
annual  fees  for  materials  users  now 
include  the  cost  of  amendments, 
renewals,  and  inspections.  However,  at 
a  maximum,  aimual  fees  are  rebaselined 
every  three  years,  but  may  be 
rebaselined  earlier  if  warranted. 
Therefore,  reviewing  the  small  entity 
fees  only  when  the  annual  fees  are 
rebaselined  results  in  a  variable 
schedule  for  the  re-examinations  and 
any  potential  changes  to  the  fees.  Re- 
examining the  small  entity  annual  fees 
every  two  years,  on  the  same  schedule 
as  the  biennial  review  under  the  CFO 
Act,  provides  a  routine,  predictable 
schedule  and  allows  licensees  to 
anticipate  when  potential  changes  to 
these  fees  might  occur. 

3.  Other  Amendments 

The  NRC  currently  sends  an  NRC 
Form  526,  "Certification  of  Small  Entity 
Status  for  the  Purposes  of  Annual  Fees 
Imposed  Under  10  CFR  part  171,"  with 
each  annual  fee  invoice  issued  to 
materials  licensees.  Although  the 
instructions  on  the  form  state  that  it  is 
to  be  filed  only  by  those  Ucensees  who 
qualify  as  a  small  entity  imder  NRC's 
size  standards,  the  NRC  has  received 
many  improperly  filed  forms.  When 
contacted,  many  of  these  Ucensees  have 
indicated  they  completed  the  form 
because  it  was  enclosed  with  the  annual 
fee  invoice.  In  an  effort  to  minimize  the 
number  of  improperly  filed  forms,  the 
NRC  will  phase  out  mailing  the  form 
with  each  annual  fee  invoice.  Instead, 
licensees  will  be  able  to  access  NRC 
Form  526  on  the  NRC's  external  web 
site  at  http://www.nrc.gov.  Those 
licensees  that  qualify  as  a  "small  entity" 
under  the  NRC  size  standards  at  10  CFR 
Part  2.810  wiU  be  able  to  complete  the 
form  in  accordance  with  the 
instructions  provided  and  submit  the 
completed  form  and  the  appropriate 
payment  to  the  address  provided  on  the 
invoice.  For  licensees  who  cannot 
access  the  NRC's  external  web  site,  NRC 
Form  526  can  be  obtained  either 
through  the  local  point  of  contact  Usted 
in  the  NRC's  "Materials  Annual  Fee 
Billing  Handbook,"  NUREG/BR-0238, 
which  is  enclosed  with  each  annual  fee 
invoice,  by  calling  the  NRC's  fee  staff  at 
301-415-7554,  or  by  e-mailing  the  fee 
staff  at  fees@nrc.gov. 

In  summary,  the  NRC  has — 

1.  EstabUshed  new  rebaselined  annual 
fees  for  FY  2001; 


2.  Revised  §  171.16(c)(2)  to  delete  the 
sentence  indicating  that  NRC  will  mail 
NRC  Form  526  with  each  annual  fee 
invoice. 

3.  Revised  §  171.19  to  estabUsh  a 
quarterly  annual  fee  billing  schedule  for 
Class  I  and  Class  II  uranium  recovery 
Ucensees;  and 

4.  Determined  that  the  small  entity 
fees  will  be  re-examined  everv  two 
years,  on  the  same  schedule  as  the 
biennial  review  of  fees  requirud  by  the 
CFO's  Act. 

rV.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  volimtary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  final  rule,  the  NRC 
is  amending  the  Ucensing,  inspection, 
and  annual  fees  charged  to  its  licensees 
and  applicants  as  necessary  to  recover 
approximately  98  percent  of  its  budget 
authority  in  FY  2001  as  is  required  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1990.  as  amended.  This  action  does 
not  constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  has 
been  prepared  for  the  final  regulation. 
By  its  very  nature,  this  regulatory  action 
does  not  affect  the  environment  and, 
therefore,  no  environmental  justice 
issues  are  raised. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Vn.  Regulatory  Analjrsis 

With  respect  to  10  CFR  part  170,  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
accoimt  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in 
National  Cable  Television  Association, 
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Inc.  V.  United  States.  415  U.S.  36  (1974) 
and  Federal  Power  Commission  v.  New 
England  Power  Company,  415  U.S.  345 
(1974).  In  these  decisions,  the  Court 
held  that  the  lOAA  authorizes  an  agency 
to  charge  fees  for  special  benefits 
rendered  to  identifiable  persons 
measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16,  1976,  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Coliunbia:  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1109  (D.C.  Cir.  1976);  and  Capital  Qties 
Communication,  btc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  The  Commission's 
fee  guidelines  were  developed  based  on 
these  legal  decisions. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24, 1979,  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979),  cert,  denied, 
444  U.S.  1102  (1980).  This  court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  appUcable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
inciured  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  imcontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  coidd  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  racOoactive  waste  biuial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  part  171,  on 
November  5,  1990,  the  Congress  passed 
Pub.  L.  101-508,  the  Omnibus  Budget 
Reconcihation  Act  of  1990  (OBRA-90), 
which  required  that,  for  FYs  1991 
through  1995,  approximately  100 
percent  of  the  NTRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  subsequently 
amended  to  extend  the  100  percent  fee 
recovery  requirement  through  FY  2000. 
The  FY  2001  Energy  and  Water 
Development  Appropriations  Act 


amended  OBRA-90  to  decrease  the 
NRC's  fee  recovery  amount  from  100 
percent  to  98  percent  of  the  NRC's 
budget  authority  for  FY  2001.  To 
comply  with  this  statutory  requirement, 
and  in  accordance  with  §  171.13,  the 
NRC  is  publishing  the  amount  of  the  FY 
2001  annual  foes  for  reactor  licensees, 
fuel  cycle  licensees,  materials  licensees, 
and  holders  of  Certificates  of 
Compliance,  registrations  of  sealed 
source  and  devices  and  QA  program 
approvals,  and  Government  agencies. 
OBRA-90,  consistent  with  the 
accompanying  Conference  Committee 
Report,  and  the  amendments  to  OBRA- 
90,  provides  that — 

(1)  The  annual  fees  be  based  on 
approximately  98  percent  of  the 
Commission's  FY  2001  budget  of  $487.4 
million  less  the  amounts  collected  from 
part  170  fees  and  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  aimual  fees  shall,  to  the 
maximiun  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

hi  addition,  the  NRC's  FY  2001 
appropriations  language  provides  that 
$3.2  million  appropriated  from  the 
General  Fund  for  activities  related  to 
regulatory  reviews  and  other  assistance 
provided  to  the  other  Federal  agencies 
and  States  be  excluded  from  fee 
recovery. 

10  CFR  part  171,  which  estabUshed 
annual  fees  for  operating  power  reactors 
effective  October  20,  1986  (51  FR  33224; 
September  18,  1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States,  846  F.2d  765  (D.C.  Cir.  1988), 
cert,  denied,  490  U.S.  1045  (1989). 
Further,  the  NRC's  FY  1991  annual  fee 
rule  methodology  was  upheld  by  the 
D.C.  Circuit  Court  of  Appeals  in  Allied 
Signal  V.  NRC,  988  F.2d  146  (D.C.  Cir. 
1993). 

Vm.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  as 
amended,  to  recover  approximately  98 
percent  of  its  FY  2001  budget  authority 
through  the  assessment  of  user  fees. 
This  act  further  requires  that  the  NRC 
establish  a  schedule  of  charges  that 
fairly  and  equitably  allocates  the 
aggregate  amount  of  these  charges 
among  licensees. 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 


implement  the  Congressional  mandate 
for  FY  2001.  The  final  rule  will  result 
in  increases  in  the  annual  fees  charged 
to  certain  Ucensees  and  holders  of 
certificates,  registrations,  and  approvals, 
and  decreases  in  annual  fees  for  others, 
including  those  that  qualify  as  a  small 
entity  under  NRC's  size  standards  in  10 
CFR  2.810.  The  Regulatory  Flexibility 
Analysis,  prepared  in  accordance  with  5 
U.S.C.  604,  is  included  as  Appendix  A 
to  this  final  rule. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  was  signed  into  law  on  March 
29,  1996.  The  SBREFA  requires  all 
Federal  agencies  to  prepare  a  written 
compliance  guide  for  each  rule  for 
which  the  agency  is  reqiiired  by  5  U.S.C. 
604  to  prepare  a  regulatory  flexibility 
analysis.  "Therefore,  in  compliance  with 
the  law,  Attachment  1  to  the  Regulatory 
Flexibility  Analysis  is  the  small  entity 
compliance  guide  for  FY  2001. 

K.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfif  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  final  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
the  design  of  a  facility  or  the  design 
approval  or  manufactiiring  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  facility. 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121. 
the  NRC  has  determined  that  this  action 
is  a  major  rule  and  has  verified  the 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

List  of  Subjects 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials  transportation, 
Intergovenunental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Source  material.  Special  nuclear 
material. 

10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 
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10  CFR  Part  171 

Aimual  charges.  Byproduct  material. 
Holders  of  certificates.  Registrations, 
Approvals,  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  553.  the  NRC  is  adopting 
the  following  amendments  to  10  CFR 
Parts  150, 170  and  171. 

PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

1.  The  authority  citation  for  Part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  sec.  274.  73  Stat.  688  (42  U.S.C. 
2201.  2021);  sec.  201.  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841). 

Sections  150.3.  150.15.  150.15a,  150.31. 
150.32  also  issued  under  sees.  lle(2).  81,  68. 
Stat.  923.  935,  as  amended,  sees.  83,  84.  92 
•Stat.  3033.  3039  (42  U.S.C.  2014e(2).  2111. 
2113.  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930.  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135.  141.  Pub.  L.  97-^25,  96  Stat.  2232.  2241 
(42  U.S.C.  10155. 10161).  Section  150.17a 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  sec.  234.  83  Stat.  444  (42  U.S.C.  2282). 

2.  hi  §  150.20.  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  1 50.20    Recognition  of  Agreement  State 
licenses. 

***** 

(b)*  *  * 

(2)  Shall  file  an  amended  NRC  Form 
241  or  letter  with  the  Regional 
Administrator  to  request  approval  for 
,     changes  in  work  locations,  radioactive 
material,  or  work  activities  different 
from  the  information  contained  on  the 
initial  NRC  Form  241. 


PART  170— FEES  FOR  FACILITIES, 
MATERIALS.  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954.  AS 
AMENDED 

3.  The  authority  citation  for  Part  170 
is  revised  to  read  as  follows: 

Authority:  sec.  9701.  Pub.  L.  97-258.  96 
Stat.  1051  (31  U.S.C.  9701):  sec.  301.  Pub.  L. 


92-314.  86  Stat.  227  (42  U.S.C.  2201w);  sec. 
201.  Pub.  L.  93-438.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841):  sec.  205a.  Pub.  L. 
101-576.  104  Stat.  2842.  as  amended  (31 
U.S.C.  901.902). 

4.  Section  170.2  is  amended  by 
adding  paragraph  (s)  to  read  as  follows: 

§170^    Scope. 

*        *        *        *        * 

(s)  A  holder  of  a  general  license 
granted  by  10  CFR  Part  31  who  is 
required  to  register  a  device(s). 

5.  Section  170.3  is  amended  by 
revising  the  definitions  of  Materials 
License  and  Special  Projects  to  read  as 
follows: 

§170.3    Definitions. 

***** 

Materials  License  means  a  license, 
certificate,  approval,  registration,  or 
other  form  of  permission  issued  or 
granted  by  the  NRC  imder  the 
regulations  in  10  CFR  Parts  30,  31 
through  36,  39,  40,  61,  70,  72,  and  76. 
***** 

Special  Projects  meeuis  those  requests 
submitted  to  the  Commission  for  review 
for  which  fees  are  not  otherwise 
specified  in  this  chapter.  Examples  of 
special  projects  include,  but  are  not 
limited  to,  topical  report  reviews,  early 
site  reviews,  waste  solidification 
facilities,  route  approvals  for  shipment 
of  radioactive  materials,  services 
provided  to  certify  licensee,  vendor,  or 
other  private  industry  personnel  as 
instructors  for  Part  55  reactor  operators, 
reviews  of  financial  assurance 
submittals  that  do  not  require  a  license 
amendment,  reviews  of  responses  to 
Confirmatory  Action  Letters,  reviews  of 
uraniiun  recovery  licensees'  land-use 
sxuvey  reports,  and  reviews  of  10  CFR 
50.71  final  safety  analysis  reports.  As 
used  in  this  part,  special  projects  does 
not  include  requests/reports  submitted 
to  the  NRC— 

(1)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  unreviewed  safety 
issue; 

(2)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards,  or  environmental  issue,  or  to 
assist  the  NRC  in  developing  a  rule.   - 
regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(3)  As  a  means  of  exchanging 
information  between  industry 


organizations  and  the  NRC  for  the 
purpose  of  supporting  the  NRC's  generic 
regulatory  improvements  or  efforts. 


6.  In  §  170.12,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  1 70.1 2    Payment  of  Fees. 

(a)  Application  and  registration  fees. 
Each  application  or  registration  for 
which  a  fee  is  prescribed  must  be 
accompanied  by  a  remittance  for  the  full 
amount  of  the  fee.  The  NRC  will  not 
issue  a  new  license  or  an  amendment 
increasing  the  scope  of  an  existing 
license  to  a  higher  fee  category  before 
receiving  the  prescribed  application  fee. 
The  application  or  registration  fee(s)  is 
charged  whether  the  Commission 
approves  the  application  or  not.  The 
application  or  registration  fee(s)  is  also 
charged  if  the  applicant  withdraws  the 
application  or  registration. 
***** 

7.  Section  170.20  is  revised  to  read  as 
follows: 

§  1 70.20    Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
Part  55  re-qiialification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§170.21  and  170.31  will  be 
calculated  using  the  following 
applicable  professional  staff-hour  rates: 

Reactor  Program  {§  170.21  Activities):  $150 

per  hour 
Nuclear  Materials  and  Nuclear  Waste 

Program  (§170.31  Activities):  S144  per 

hour 

8.  In  §  170.21.  the  introductory  text. 
Category  K,  and  footnotes  1.  2.  3.  and  4 
to  the  table  are  revised  to  read  as 
follows: 

§  1 70.21     Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections,  and  import  and 
export  licenses. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs,  re-qualification  and 
replacement  examinations  for  reactor 
operators,  and  special  projects  and 
holders  of  construction  permits, 
licenses,  and  other  approvals  shall  pay 
fees  for  the  following  categories  of 
services. 
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Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


Facility  categories  and  type  of  fees 


Fees '.2 


K.  Import  and  export  licenses 
Licenses  for  the  import  and  export  only  of  production  and  utilization  facilities  or  the  export  only  of  components  for  production  and 
utilization  facilities  issued  under  10  CFR  Part  110: 
1   Application  for  import  or  export  of  reactors  and  ottier  facilities  and  exports  of  components  which  must  be  reviewed  by  the 
Commissioners  and  the  Executive  Branch,  for  example,  actions  under  10  CFR  110.40(b): 

Application-new  license $9  400 

Amendment  $9  400 

2.  Application  for  export  of  reactor  and  other  components  requiring  Executive  Branch  review  only,  for  example,  those  actions 
under  10  CFR  110.41(a)(1H8): 

Application-new  license $5,500 

Amendment  55  500 

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only: 

Application-new  license j^  700 

Amendment  j-j  jqq 

4.  Application  for  export  of  facility  components  and  equipment  not  requiring  Commissioner  review.  Executive  Branch  review, 
or  foreign  govemment  assurances: 

Application-new  license $1  200 

Amendment  .' «■)  200 

5.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  date,  change  domestic  information,  or  make 
ottier  revisions  which  do  not  require  in-depth  analysis  or  review: 

Amendment  $220 

■•  Fees  will  not  be  charged  for  orders  issued  by  the  Commission  under  §2.202  of  this  chapter  or  for  amendments  resulting  specifically  from  the 
requirements  of  these  types  of  Commission  orders  Fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  the  Com- 
mission's regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  §§50.12,  73.5)  and  any  other  sections  in  effect  now  or  in  the  fu- 
ture, regardless  of  whether  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  fomi  Fees 
for  licenses  in  this  schedule  that  are  initially  issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  full  power  is  considered  100  percent  of  the  facility's  full  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  and  subsequently  receives  full  power  authority  (by  way  of  license  amendment  or  othenwise),  the  total  costs  for  the 
license  will  be  determined  through  that  period  when  authority  is  granted  for  full  power  operation.  If  a  situation  arises  in  which  the  Commission  de- 
termines that  full  operating  power  for  a  particular  facility  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  for  the  license  will  be 
at  that  determined  lower  operating  power  level  and  not  at  the  1 00  percent  capacity. 

2  Full  cost  fees  will  be  detennined  based  on  the  professional  staff  time  and  appropriate  contractual  support  services  expended  For  applications 
currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  detemiined  at  the  professional  rates  in  effect  at  the  time  the  service  was 
provided.  For  those  applications  cun-enlly  on  file  for  which  review  costs  have  reached  an  applicable  fee  ceiling  established  by  the  final  mie  effec- 
tive June  20,  1984  (and  contained  in  the  10  CFR,  parts  0  to  199,  edition  revised  as  of  January  1,  1985)  and  the  final  rule  effective  July  2  1990 
(and  contained  in  the  10  CFR,  parts  51  to  199,  edition  revised  as  of  January  1,  1991),  but  are  still  pending  completion  of  the  review  the  cost  in- 
cun-ed  after  any  applicable  ceiling  was  reached  through  January  29,  1989,  will  not  be  billed  to  the  applicant.  Any  professional  staff-hours  ex- 
pended above  those  ceilings  on  or  after  January  30,  1989,  will  be  assessed  at  the  applicable  rates  established  by  §  170  20  as  appropriate  ex- 
cept for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  exceed  $50,000  for  any  topical  report,  amendment,  revision  or  supplement  to 
a  topical  report  completed  or  under  review  from  January  30,  1989,  through  August  8,  1991,  will  not  be  billed  to  the  applicant  Any  professional 
hours  expended  on  or  after  August  9,  1991 ,  will  be  assessed  at  the  applicable  rate  established  in  §  170.20. 

3  Inspections  covered  by  this  schedule  are  both  routine  and  non-routine  safety  and  safeguards  inspections  performed  by  NRC  for  the  purpose 
of  review  or  follow-up  of  a  licensed  program.  Inspections  are  perlomfied  through  the  full  tenn  of  the  license  to  ensure  that  the  authorized  activities 
are  being  conducted  in  accordance  with  the  Atomic  Energy  Act  of  1954,  as  amended,  other  legislation.  Commission  regulations  or  orders  and 
the  temis  and  conditions  of  the  license.  Non-routine  inspections  that  result  from  third-party  allegations  will  not  be  subject  to  fees 

*  Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC— 


(a)  In  response  to  a  Generic  Letter  or 
NRC  Bulletin  that  does  not  result  in  an 
amendment  to  the  license,  does  not 
result  in  the  review  of  an  alternate 
method  or  reanalysis  to  meet  the 
requirements  of  the  Generic  Letter,  or 
does  not  involve  an  imreviewed  safety 
issue: 

(b)  In  response  to  an  NRC  request  (at 
the  Associate  Office  Director  level  or 
above)  to  resolve  an  identified  safety, 
safeguards,  or  environmental  issue,  or  to 
assist  NRC  in  developing  a  rule, 


regulatory  guide,  policy  statement, 
generic  letter,  or  bulletin;  or 

(c)  As  a  means  of  exchanging 
information  between  industry 
organizations  and  the  NRC  for  the 
purpose  of  supporting  NRC's  generic 
regulatory  improvements  or  efforts. 

9.  Section  170.31  is  revised  to  read  as 
follows: 


§  1 70.31    Schedule  of  fees  for  materials 
licenses  and  other  regulatory  services, 
including  Inspections,  and  impo^  and 
export  licenses. 

Applicants  for  materials  licenses, 
import  and  export  licenses,  and  other 
regulatory  services,  and  holders  of 
materials  licenses  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 
includes  fees  for  health  and  safety  and 
safeguards  inspections  where 
applicable. 
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SCHEDULE  OF  MATERIALS  FEES 


Category  of  materials  licenses  and  type  of  fees  ^ 

1.  Special  nuclear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  in  unsealed  form  or  350  grams  or  more  of  contained 
U-235  in  unsealed  form  or  200  grams  or  more  of  U-233  in  unsealed  form.  This  includes  applications  to  temiinate  licenses 
as  well  as  licenses  authorizing  possession  only:  Licensing  and  Inspection 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI):  Licensing  and  in- 
spection   

C.  Licenses  for  possession  and  use  of  special  nudear  material  in  sealed  sources  contained  In  devices  used  In  Industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers:*  Application  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  In  unsealed  fonn  In  com- 
bination that  would  constitute  a  critical  quantity,  as  defined  In  §  150.11  of  this  chapter,  for  which  the  licensee  shall  pay  the 
same  fees  as  those  for  Category  1A:*  Application 

E.  Licenses  or  certificates  for  construction  and  operation  of  a  uranium  enrichment  facility:  Licensing  and  inspection 

2.  Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing, refining  uranium  mill  concentrates  to  uranium  hexafluoride,  ore  buying  stations,  and  ion  exchange  facilities,  and  In  proc- 
essing of  ores  containing  source  material  for  extraction  of  metals  other  than  uranium  or  thorium.  Including  licenses  author- 
izing tf>e  possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  licenses  au- 
thorizing ttie  possession  and  maintenance  of  a  facility  in  a  standby  mode:  Licensing  and  Inspection  

(2)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  In  section  11e(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2A(1):  Licensing  and  inspec- 
tion   

(3)  Licenses  ttiat  authorize  ttie  receipt  of  byproduct  material,  as  defined  in  section  11e(2)  of  ttie  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  Incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens- 
ee's milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2A(1):  Licensing  and  inspection  

B.  Licenses  which  authorize  the  possession,  use,  and/or  installation  of  source  material  for  shielding:  Application 

C.  All  other  source  material  licenses:  Application 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  the  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for 
processing  or  manufacturing  of  Items  containing  byproduct  material  for  commercial  distribution:  Application  

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  processing  or  manu- 
facturing of  items  containing  byproduct  material  for  commercial  distribution:  Application  

C.  Licenses  issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  ttiat  authorize  the  processing  or  manufacturing  and 
_        distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  and  devk:es  containing  by- 
product material.  This  category  does  not  apply  to  licenses  Issued  to  nonprofit  educational  Institutions  wfiose  processing  or 
manufacturing  Is  exempt  under  10  CFR  170.11(a)(4).  These  licenses  are  covered  by  fee  Category  3D  Application  

D.  Licenses  and  approvals  Issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redistribution 
of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  or  devices  not  involving  processing  of  byproduct  material. 
This  category  includes  licenses  Issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  to  nonprofit  educational  institu- 
tions whose  processing  or  manufacturing  is  exempt  under  10  CFR  170.11(a)(4):  Applteatkxi  

E.  Licenses  for  possesskm  and  use  of  byproduct  material  in  sealed  sources  for  irradiatk)n  of  materials  in  wtiich  the  source  is 
not  removed  from  its  shield  (self-shielded  units):  Applicatk>n 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  mate- 
rials in  which  the  source  Is  exposed  for  irradiation  purposes.  This  category  also  Includes  undenwater  irradiators  for  Irradia- 
tion of  materials  where  the  source  is  not  exposed  for  irradiation  purposes:  Application  

G.  Licenses  for  possession  and  use  of  10,000  cunes  or  more  of  byproduct  material  In  sealed  sources  for  irradiatkxi  of  nnate- 
rials  in  which  the  source  Is  exposed  for  in-adiatton  purposes.  This  category  also  includes  undenwater  irradiators  for  irradia- 
tion of  materials  wfiere  the  source  is  not  exposed  for  irradiation  purposes:  Applk^tion  

H.  Ucenses  Issued  under  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  tfiat  require  de- 
vice review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter.  The  category  does  not  Irxilude 
specific  licenses  authorizing  redistribution  of  Items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li- 
censing requirements  of  part  30  of  this  chapter:  Application 

I.  Licenses  Issued  under  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities  o< 
byproduct  material  that  do  not  require  devk;e  evaluation  to  persons  exempt  from  the  Ik^ensing  requirements  of  part  30  of 
this  chapter.  This  category  does  not  include  specifk:  lk»nses  authorizing  redistribution  of  Items  that  have  been  auttx>rized 
for  distribution  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter:  Applk:atkxi  

J.  Licenses  Issued  under  subpart  8  of  part  32  of  this  chapter  to  distribute  Items  containing  byproduct  material  ttiat  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter.  This  category  does  not  in- 
clude specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  li- 
censed under  part  31  of  this  chapter:  Application 

K.  Licenses  Issued  under  subpart  B  of  part  32  of  this  chapter  to  distribute  Items  containing  byproduct  material  or  quantities  of 
byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of 
this  ctiapter.  This  category  does  not  Include  specifk:  licenses  auttiorizing  redistribution  of  items  ttiat  have  been  authorized 
for  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter:  Applkation  

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  Issued  under  parts  30  and  33  of  this  cfiapter  for  re- 
search and  development  that  do  not  authorize  commercial  distribution:  Applk:ation 

M.  Other  licenses  for  possession  and  use  of  byproduct  matenal  Issued  under  part  30  of  this  cfiapter  for  research  and  devel- 
opment that  do  not  authorize  commercial  distribution:  Application 

N.  Licenses  that  authorize  servk:es  for  other  Ik^nsees,  except:  (1)  Ucenses  that  authorize  only  calitiratkxi  and/or  leak  testing 
services  are  subject  to  the  fees  specified  in  fee  Category  3P;  and  (2)  Lk:enses  that  authorize  waste  disposal  sendees  are 
subject  to  the  fees  specified  in  fee  Categories  4A,  46,  and  4C:  Applicatkxi  


Fee823 


Fun  Cost 

Full  Cost 

$660 


$1,300 
Full  Cost 


Full  Cost 
FuNCost 


Full  Cost 

$160 

$5,700 


$6,700 
$2,200 

$8,700 

$2,400 
$1,700 

$3,400 

$8,000 

$2,300 

$3,400 

$1,000 

$590 
$5,700 
$2,500 

$2,600 
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Schedule  of  Materials  Fees— Continued 


Category  of  materials  licenses  and  type  of  fees  * 

0.  Licenses  fof  possession  and  use  of  byproduct  material  issued  under  part  34  of  this  chapter  for  industrial  radiography  oper- 
ations: Application 

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90;  Application  

Q.  Registration  of  a  device(s)  generally  licensed  under  part  31:  Registration 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
ottier  persons  for  ttie  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  authorizing 
contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licensed  for  receipt  of  waste 
from  other  persons  for  incineration  or  ottier  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  packages 
to  another  person  autfKxized  to  receive  or  dispose  of  waste  material:  Licensing  and  inspection 

B.  Ucenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  will  dispose  of  the  materialby  trans- 
fer to  another  person  authorized  to  receive  or  dispose  of  the  material:  Applk:ation  

C.  Lk«nses  specifrcally  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nuclear 
material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authorized  to  receive  or 
dispose  of  ttie  material:  Applicatk>n 

5.  Well  k>gging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  logging, 
well  surveys,  and  tracer  studies  other  than  field  fkxxJing  tracer  studies:  Applicatk)n 

B.  Licenses  for  possessk>n  and  use  of  byproduct  material  for  field  fkKXJing  tracer  studies:  Lk^ensing 

6.  Nudear  laundries: 

A.  Ucenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  special 
nuclear  material:  Applk:atk>n 

7.  Medkal  ikrenses: 

A.  Ucenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material,  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devrces:  Applk:ation 

B.  Ucenses  of  broad  scope  issued  to  medial  institutkHis  or  two  or  more  physk:ians  under  parts  30,  33,  35,  40,  and  70  of  ttiis 
chapter  authorizing  research  and  devetopment.  including  human  use  of  byproduct  material,  except  licenses  for  byproduct 
material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devrces:  Application 

C.  Other  lk»nses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material, 
and/or  special  nuclear  material,  except  Ircenses  for  byproduct  material,  source  material,  or  special  nudear  material  iri 
sealed  sources  contained  in  telettierapy  devKes:  Applk:atk>n 

8.  Civil  defense: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  spedal  nuclear  material  for  civil  defense  activi- 
ties: Applk:atkxi 

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluatkin  of  devk^s  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material,  except 
reactor  fuel  devk»s,  for  commercial  distributkxi:  Applk^tk}n — each  6&nce 

B.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nudear  material  manu- 
factured in  accordance  with  the  unique  spedffcations  of,  and  for  use  by,  a  single  applk»nt,  except  reactor  fuel  devk»s:  Ap- 
piicatk>n — each  devKe 

C.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  except  re- 
actor fuel,  for  commercial  distribution:  Application — each  source  

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nudear  material,  manufac- 
tured in  accordance  with  the  unk)ue  specifications  of,  and  lor  use  by,  a  single  applicant,  except  reador  fuel:  Applfcation— 
each  source  

10.  Transportation  of  radk>active  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers:  Ucensing  and  inspections 

B.  Evaluation  of  10  CFR  part  71  quality  assurance  programs: 

Applk:ation  

Inspections  .'."'""""'"". 

11.  Review  of  standardized  spent  fuel  fadlities:  Ucensing  and  inspection 

12.  Spedal  projeds:^ 
Approvals  and  preapplkation/. 

Ucensing  activities ] 

lnspedk>ns 

13.  A.  Spent  fuel  storage  cask  Certiffcate  of  Compliance:  Ucensing 

B.  Inspections  related  to  spent  fuel  storage  cask  Certifkate  of  Compliance 

C.  Inspections  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter """""""'""'"'"""'"" 

14.  Byprodud,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommisskMiing.  decontamination 
reclamation,  or  site  restoration  adivities  under  parts  30,  40,  70,  72,  and  76  of  this  chapter:  Lk»nsing  and  inspedion  

15.  Import  and  Export  lk»nses:  Ucenses  issued  under  10  CFR  part  110  of  this  chapter  for  the  import  and  export  only  of  special 
nudear  material,  source  material,  tritium  and  other  byprodud  material,  heavy  water,  or  nuclear  grade  graphite: 

A.  Applk:ation  for  export  or  import  of  high  enriched  uranium  and  other  materials,  including  radioadive  waste,  which  must  be 
reviewed  by  the  Commisskjners  and  the  Executive  Branch,  for  example,  those  adions  under  10  CFR  110.40(b).  This  cat- 
egory includes  application  for  export  or  import  of  radioadive  wastes  in  multiple  forms  from  multiple  generators  or  brokers  in 
the  exporting  country  and/or  going  to  multiple  treatment,  storage  or  disposal  facilities  in  one  or  more  receiving  countries 

Applkation — new  lk:ense  

Amendment  


Fees  2 3 


$4,200 

$1,300 

$450 


Full  Cost 
$1,700 
$2,600 


$5,600 
Full  Cost 


$11,500 

$6,300 

$4,500 

$2,200 

$330 

$5,400 

$5,400 
$1,600 

$550 

Full  Cost 

$650 
Full  Cost 
Full  Cost 


Full  Cost 
Full  Cost 
Full  Cost 
Full  Cost 
Full  Cost 

Full  Cost 


$9,400 
$9,400 


SCHEDULE  OF  MATERIALS  FEES— Continued 


Category  of  materials  Iteenses  and  type  of  fees  ^ 


16. 


B.  Application  for  export  or  Import  of  special  nudear  material,  source  material,  tritium  and  ottier  byprodud  material,  heavy 
water,  or  nuclear  grade  graphite,  including  radioadive  waste,  requiring  Executive  Branch  review  but  not  Commissioner  re- 
view. This  category  includes  application  for  the  export  or  impxHt  of  radioadive  waste  involving  a  single  form  of  waste  from  a 
single  class  of  generator  In  the  exporting  country  to  a  single  treatment,  storage  and/or  disposal  facility  in  the  receiving 
country: 

Application — new  license  ..7: 

Amendment 

C.  Application  for  export  of  routine  reloads  of  low  enriched  uranium  reador  fuel  and  exports  of  source  material  requiring  only 
foreign  government  assurances  under  the  Atomk:  Energy  Ad: 

Application — new  license  

Amendment  

D.  Application  for  export  or  import  of  ottier  materials,  including  radioadive  waste,  not  requiring  Commissioner  review,  Execu- 
tive Branch  review,  or  foreign  government  assurances  under  the  Atomic  Energy  Ad.  This  category  includes  application  for 
export  or  import  of  radioactive  waste  where  the  NRC  has  previously  authorized  the  export  or  Import  of  the  same  form  of 
waste  to  or  from  the  same  or  similar  parties,  requiring  only  confirmation  from  the  receiving  facility  and  licensing  auttiorities 
ttiat  the  shipments  may  proceed  according  to  prevkMJSly  agreed  understandings  and  procedures: 

Applkation — new  license .• : 

Amendment  

E.  Minor  amendment  of  any  export  or  import  Ik^nse  to  extend  the  expiration  date,  change  domestic  information,  or  make 
other  revisions  whk:h  do  not  require  in-depth  analysis,  review,  or  consultations  with  ottier  agencies  or  foreign  governments: 
Amendment 

Reciprocity: 

Agreement  State  licensees  who  conduct  adivities  under  the  reciprocity  provisions  of  10  CFR  150.20:  Application  


Fees: 


$5,500 
$5,500 


$1,700 
$1,700 


$1,200 
$1,200 


$220 
$1,400 


^  Types  of  fees— Separate  charges,  as  shown  in  ttie  schedule,  will  be  assessed  for  pre-applk:ation  consultations  and  reviews  and  applk^tkxw 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  certain  amendments  and  renewals  to  existing  licenses  and  approvals, 
safety  evaluations  of  sealed  sources  and  devices,  and  certain  inspections.  The  following  guidelines  apply  to  ttiese  charges: 

(a)  Application  and  registration  fees.  Applications  for  new  materials  licenses  and  export  and  Impxsrt  licenses;  appllcatkxis  to  reinstate  expired, 
terminated,  or  Inactive  licenses  except  those  subjed  to  fees  assessed  at  full  costs;  applications  filed  by  Agreement  State  lk»nsees  to  register 
under  the  general  license  provisions  of  10  CFR  150.20;  and  applications  for  amendments  to  matenals  licenses  thai  would  place  tfie  Icense  in  a 
higher  fee  category  or  add  a  new  fee  category  must  t>e  accompanied  by  ttie  prescnbed  application  fee  for  each  category. 

(1)  Applications  for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  material  must  be  accompanied  by  ttie 
prescribed  application  fee  for  the  highest  fee  category. 

(2)  Applications  for  new  licenses  that  cover  both  byprodud  material  and  special  nuclear  material  in  sealed  sources  for  use  in  gauging  devk^es 
will  pay  the  appropriate  eipplicatlon  fee  for  fee  Category  1 C  only. 

(b)  Ucensing  fees  Fees  for  reviews  of  applications  for  new  licenses  and  for  renewals  and  amendments  to  existing  licenses,  for  pre-application 
consultations  and  for  reviews  of  other  documents  submitted  to  NRC  for  review,  and  for  projed  manager  time  for  fee  categones  subjed  to  full 
cost  fees  (fee  Categories  1A,  1B,  IE,  2A,  4A,  5B,  10A,  11,  12.  13A,  and  14)  are  due  upon  notitication  by  the  Commission  in  accordance  witti 
§  170.12(b). 

(c)  Amendment  fees.  Applications  tor  amendments  to  export  and  import  licenses  must  be  accompanied  by  the  prescribed  amendment  fee  for 
eadi  lk»nse  affeded.  An  applkratlon  for  an  amendment  to  a  lk»nse  or  approval  classified  in  more  than  one  fee  category  must  be  accompanied 
by  the  prescribed  amendment  fee  for  the  category  affeded  by  the  amendment  unless  the  amendment  Is  applkabfe  to  tMO  or  more  fee  cat- 
egories, in  which  case  the  amendment  fee  for  the  highest  fee  category  would  apply. 

(d)  Inspection  fees  Inspections  resulting  from  Investigations  conduded  by  the  Office  of  Investigations  and  non-routine  inspiedions  ttiat  result 
from  thinJ-party  allegations  are  not  subjed  to  fees.  Insp^ion  fees  are  due  upon  notifH:ation  by  the  Commission  In  accordance  with  §  170.12(c). 

(e)  Generally  licensed  device  registrations  under  10  CFR  31.5.  Submittals  of  registration  infomiation  must  be  accompanied  by  ttie  prescribed 
fee. 

2  Fees  will  not  be  charged  for  orders  issued  by  ttie  Commission  under  1 0  CFR  2.202  or  for  amendments  resulting  specifically  from  ttie  require- 
ments of  these  types  of  Commission  orders  However,  fees  will  be  charged  for  approvals  issued  under  a  specific  exemption  provision  of  ttie 
Commisskjn's  reoulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  10  CFR  30.11,  40.14,  70.14,  73.5,  and  any  other  sedions  in 
effed  now  or  In  the  future),  regardless  of  whether  the  approval  is  in  the  form  of  a  lk»nse  amendment,  letter  of  approval,  safety  evaluation  report, 
or  other  form.  In  addition  to  the  fee  shown,  an  applk»nt  may  be  assessed  an  additional  fee  for  sealed  source  and  devne  evaluations  as  shown 
in  Categories  9A  through  9D. 

3  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  multiplied  by  the  appropriate  professional  hourty  rate  established  in 
§  170.20  in  effed  at  the  time  the  servk^e  is  provided,  and  ttie  appropriate  contradual  support  services  expended  For  those  applications  currentty 
on  file  for  which  review  costs  have  reached  an  applicable  fee  celling  established  by  the  final  mle  effective  June  20,  1984  (and  contained  in  tfie 
10  CFR,  parts  0  to  199,  edition  revised  as  of  January  1,  1985)  and  the  final  rule  effective  July  2,  1990  (and  contained  In  ttie  10  CFR,  parts  51  to 
199,  edition  revised  as  of  January  1,  1991),  but  are  still  pending  completion  of  ttie  review,  the  cost  Incuned  after  any  applk»ble  ceiling  was 
reached  through  January  29,  1 989,  will  not  be  billed  to  the  applicant.  Any  professional  staff-hours  expended  above  ttiose  ceilings  on  or  after  Jarv 
uary  30,  1989,  will  be  assessed  at  ttie  applicable  rates  established  by  §170  20,  as  appropriate,  except  tor  topical  reports  whose  costs  exceed 
$50,000.  Costs  which  exceed  $50,000  for  each  topical  report,  amendment,  revision,  or  supplement  to  a  topical  report  completed  or  under  review 
from  January  30,  1989,  through  August  8,  1991,  will  not  be  billed  to  ttie  applicant.  Any  professional  hours  expended  on  or  after  August  9,  1991. 
will  be  assessed  at  the  applicable  rate  established  in  §  1 70.20. 

*  Licensees  paying  fees  under  Categories  1A,  IB,  and  IE  are  not  subjed  to  fees  under  Categories  1C  and  ID  for  sealed  sources  auttiorized 
in  the  same  license  except  for  an  application  that  deals  only  with  the  sealed  sources  authorized  by  the  license. 

*  Fees  will  not  be  assessed  for  requests/reports  submitted  to  the  NRC— 

(a)  In  response  to  a  Generic  Letter  or  NRC  Bulletin  that  does  not  result  in  an  amendment  to  ttie  license,  does  not  result  in  the  review  of  an  al- 
ternate method  or  re-analysis  to  meet  the  requirements  of  the  Generic  Letter,  or  does  not  Involve  an  unreviewed  safety  Issue; 

(b)  In  response  to  an  NRC  request  (at  the  Associate  Office  Director  level  or  above)  to  resolve  an  identified  safety,  safeguards,  or  envirofv 
mental  issue,  or  to  assist  the  NRC  in  developing  a  rule,  regulatory  guide,  policy  statement,  generic  letter,  or  bulletin;  or 

(c)  As  a  means  of  exchanging  Information  between  industry  organizations  and  the  NRC  for  the  purpose  of  supporting  the  NRC's  generic  regu- 
latoiv  improvements  or  efforts. 
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10.  Section  170.41  is  revised  to  read 
as  follows: 


§  1 70.41    Failure  by  applicant  or  licensee  to 
pay  prescribed  fees. 

If  the  Commission  determines  that  an 
applicant  or  a  licensee  has  failed  to  pay 
a  prescribed  fee  required  in  this  part, 
the  Commission  will  not  process  any 
application  and  may  suspend  or  revoke 
any  license  or  approval  issued  to  the 
applicant  or  licensee.  The  Commission 
may  issue  an  order  with  respect  to 
licensed  activities  that  the  Commission 
determines  to  be  appropriate  or 
necessary  to  carry  out  the  provisions  of 
this  part,  parts  30,  31,  32  through  35,  40, 
50.  61.  70.  71,  72,  73,  and  76  of  this 
chapter,  and  of  the  act. 

PART  171— ANNUAL  FEES  FOR 
REACTOR  UCENSES  AND  FUEL 
CYCLE  UCENSES  AND  MATERIAL 
UCENSES,  INCLUDING  HOLDERS  OF 
CERTIFICATES  OF  COMPUANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
LICENSED  BY  THE  NRC 

11.  The  authority  citation  for  Part  171 
is  revised  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  9»-272. 100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 
100-203, 101  Stat.  1330.  as  amended  by  sec. 
3201,  Pub.  L.  101-239, 103  Stat.  2132,  as 
amended  by  sec.  6101,  Pub.  L.  101-508, 104 
Stat.  1388.  as  amended  by  sec.  2903a,  Pub. 
L  102-486,  106  Stat.  3125  (42  U.S.C.  2213, 
2214);  sec.  301,  Pub.  L.  92-314.  86  Stat.  227 
(42  U.S.C.  2201  w);  sec.  201,  Pub.  L.  93-438, 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841). 

12.  In  §  171.5,  the  definition  of 
Materials  License  is  revised  to  read  as 
follows: 

f171^    Definitions. 

***** 

Materials  License  means  a  license, 
certificate,  approval,  registration  or 
other  form  of  permission  issued  or 
granted  by  thenNRC  imder  the 
regulations  in  10  CFR  parts  30.  31 
through  36.  39.  40,  61,  70,  71.  72.  and 
76. 


13.  In  §  171.15.  paragraphs  (b).  (c),  (d), 
and  (e)  are  revised  to  read  as  follows: 

i  171.15    Annual  Fees:  Reactor  licenses 
and  Independent  spent  fuel  storage 
licenses. 

***** 

(b)(1)  The  FY  2001  annual  fee  for  each 
operating  power  reactor  which  must  be 
collected  by  September  30,  2001,  is 
$2,753,000. 

(2)  The  FY  2001  annual  fee  is 
comprised  of  a  base  operating  power 
reactor  annual  fee.  a  base  spent  fuel 


storage/reactor  decommissioning  annual 
fee.  and  associated  additional  charges 
(surcharges).  The  activities  comprising 
the  FY  2001  spent  storage/reactor 
decommissioning  base  annual  fee  are 
shown  in  paragraph  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  FY  2001  surcharge  are  shown  in 
paragraph  (d)(1)  of  this  section.  The 
activities  comprising  the  FY  2001  base 
annual  fee  for  operating  power  reactors 
are  as  follows: 

(i)  Power  reactor  safety  and  safeguards 
regtilation  except  licensing  and 
inspection  activities  recovered  imder 
part  170  of  this  chapter  and  generic 
reactor  decommissioning  activities. 

(ii)  Research  activities  directly  related 
to  the  regtdation  of  power  reactors, 
except  those  activities  specifically 
related  to  reactor  decommissioning. 

(iii)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  annual  fee  for  operating  power 
reactors  does  not  include  generic 
activities  specifically  related  to  reactor 
decommissioning. 

(c)(1)  The  FY  2001  annual  fee  for  each 
power  reactor  holding  a  part  50  license 
that  is  in  a  decommissioning  or 
possession  only  status  and  has  spent 
fuel  on-site  and  each  independent  spent 
fuel  storage  part  72  licensee  who  does 
not  hold  a  part  50  license  is  $266,000. 

(2)  The  FY  2001  annual  fee  is 
comprised  of  a  base  spent  fuel  storage/ 
reactor  deconmiissioning  annual  fee 
(which  is  also  included  in  the  operating 
power  reactor  annual  fee  shown  in 
paragraph  (b)  of  this  section),  and  an 
additional  charge  (surcharge).  The 
activities  comprising  the  FY  2001 
surcharge  are  shown  in  paragraph  (d)(1) 
of  this  section.  The  activities  comprising 
the  FY  2001  spent  fuel  storage/reactor 
decommissioning  rebaselined  annual 
fee  are — 

(i)  Generic  and  other  research 
activities  directly  related  to  reactor 
decommissioning  and  spent  fuel 
storage;  and 

(ii)  Other  safety,  environmental,  and 
safeguards  activities  related  to  reactor 
decommissioning  and  spent  fuel 
storage,  except  costs  for  licensing  and 
inspection  activities  that  are  recovered 
under  part  170  of  this  chapter. 

(d)(lj  The  activities  comprising  the 
FY  2001  surcharge  are  as  follows: 

(i)  Low  level  waste  disposal  generic 
activities; 

(ii)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  class  of 
licensees  (e.g..  international  cooperative 
safety  program  and  international 
safeguards  activities,  support  for  the 
Agreement  State  program,  and  site 


decommissioning  management  plan 
(SDMP)  activities);  and 

(iii)  Activities  not  ciurently  subject  to 
10  CFR  part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy  (e.g.,  reviews  and 
inspections  of  nonprofit  educational 
institutions,  licensing  actions  for 
Federal  agencies,  and  costs  that  woidd 
not  be  collected  from  small  entities 
based  on  Commission  policy  in 
accordance  with  the  Regulatory 
Flexibility  Act). 

(2)  The  total  FY  2001  surcharge 
allocated  to  the  operating  power  reactor 
class  of  licensees  is  $38.2  million,  not 
including  the  amoimt  allocated  to  the 
spent  fuel  storage/reactor 
decommissioning  class.  The  FY  2001 
operating  power  reactor  surcharge  to  be 
assessed  to  each  operating  power  reactor 
is  approximately  $367,000.  This  amount 
is  calculated  by  dividing  the  total 
operating  power  reactor  siut:harge 
($38.2  million)  by  the  number  of 
operating  power  reactors  (104). 

(3)  The  FY  2001  surcharge  allocated 
to  the  spent  fuel  storage/reactor 
decommissioning  class  of  licensees  is 
$4.3  million.  The  FY  2001  spent  fuel 
storage/reactor  decommissioning 
siux:harge  to  be  assessed  to  each 
operating  power  reactor,  each  power 
reactor  in  decommissioning  or 
possession  only  status  that  has  spent 
fuel  onsite,  and  to  each  independent 
spent  fuel  storage  part  72  licensee  who 
does  not  hold  a  part  50  license  is 
approximately  $35,600.  This  amoimt  is 
calculated  by  dividing  the  total 
siux:harge  costs  allocated  to  this  class  by 
the  total  ntmiber  of  power  reactor 
licenses,  except  those  that  permanently 
ceased  operations  and  have  no  fuel  on 
site,  and  part  72  licensees  who  do  not 
hold  a  part  50  license. 

(e)  The  FY  2001  annual  fees  for 
licensees  authorized  to  operate  a  non- 
power  (test  and  research)  reactor 
hcensed  imder  part  50  of  this  chapter, 
unless  the  reactor  is  exempted  from  fees 
under  §  171.11(a),  are  as  follows: 
Research  reactor:  $74,000 
Test  reactor:  $74,000 

14.  In  §  171.16,  paragraphs  (c),  (d)  and 
(e)  are  revised  to  read  as  follows: 

§171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registrations,  Holders  of  Quality 
Assurance  Program  Approvals,  and 
Government  Agencies  Licensed  by  tfte 
NRC. 
***** 

(c)  A  licensee  who  is  required  to  pay 
an  aimual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 
qualifies  as  a  small  entity  and  provides 


Federal  Register / Vol.  66,  No.  115 /Thursday,  June  14,  2001 /Rules  and  Regulations 


32475 


the  Commission  with  the  proper 
certification  along  with  its  annual  fee 
payment,  the  licensee  may  pay  reduced 


annual  fees  as  shown  in  this  paragraph. 
Failure  to  file  a  small  entity  certification 
in  a  timely  manner  could  result  in  the 


denial  of  any  refund  that  might 
otherwise  be  due. 


Small  Businesses  Not  Engaged  in  Manufacturing  and  Small  Not-For-Profit  Organizations  (Gross  Annual  Receipts): 

$350,000  to  $5  million  

Less  ttian  $350,000 

Manufacturing  entities  tf)at  have  an  average  of  500  emptoyees  or  less: 

35  to  500  employees „ 

Less  than  35  employees 

Small  Governmental  Jurisdictions  (Including  put}licfy  supported  educational  institutions)  (Population): 

20,000  to  50.000  

Less  ttian  20,000 

Educational  Institutions  tfiaf  are  not  State  or  Publicly  Supported,  and  tiave  500  Employees  or  Less: 

35  to  500  employees 

Less  than  35  employees  :;; 


$2,300 
500 

2.300 
500 

2,300 
500 

2.300 
500 


(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

(2)  A  licensee  who  seeks  to  establish 
status  as  a  small  entity  for  the  purpose 
of  paying  the  annual  fees  required  under 
this  section  must  file  a  certification 
statement  with  the  NRC.  The  licensee 
must  file  the  required  certification  on 
NRC  Form  526  for  each  license  under 
which  it  is  billed.  NRC  Form  526  can  be 
accessed  through  the  NRC's  external 
web  site  at  http://www.nrc.gov. 


Licensees  who  cannot  access  the  NRC's 
external  web  site  may  obtain  NRC  Form 
526  through  the  local  point  of  contact 
listed  in  the  NRC's  "Materials  Annual 
Fee  Billing  Handbook,"  NUREG/BR- 
0238.  which  is  enclosed  with  each 
aimual  fee  billing,  by  calling  the  fee  staff 
at  301-415-7554,  or  by  e-mailing  the  fee 
staff  at  <fees@nrc.gov>. 

(3)  For  purposes  of  this  section,  the 
licensee  must  submit  a  new  certification 
with  its  annual  fee  payment  each  year. 

(4)  The  maximum  annual  fee  a  small 
entity  is  required  to  pay  is  $2,300  for 


each  category  applicable  to  the 
license(s). 

(d)  The  FY  2001  annual  fees  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 
subject  to  fees  under  this  section  are 
shown  in  this  paragraph.  The  FY  2001 
aimual  fees  are  comprised  of  a  base 
annual  fee  and  an  additional  charge 
(surcharge).  The  activities  comprising 
the  FY  2001  surcharge  are  shown  for 
convenience  in  paragraph  (e)  of  this 
section. 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC 


Category  of  matehals  licenses 


Annual 
fees'-' 


1.  Special  nuclear  material: 

A.(1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities. 

(a)  Strategic  Special  Nuclear  Material: 

Babcock  &  Wilcox  SNM-42 

Nuclear  Fuel  Services  SNM-124 

(b)  Low  Enriched  Uranium  in  Dispersible  Form  Used  for  Fabrication  of  Power  Reactor  Fuel: 

Westinghouse  Electric  Company  LLC  SNM-33 

Global  Nuclear  Fuel— Americas,  LLC  SNM-1097 

Framatome  ANP  Richland,  Inc.  SNM-1227 

Westinghouse  Electric — Columbia  SNM-1107  

(2)  All  other  special  nuclear  materials  licenses  not  included  in  Category  1A(1)  which  are  licensed  tor  fuel  cycle  activities. 

(a)  Facilities  with  limited  operations:  Framatome  Cogema  SNM-1168  

(b)  All  Others:  General  Electric  SNM-960 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI) 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  In  unsealed  form  in  conv 
bination  that  would  constitute  a  critical  quantity,  as  defined  in  §150.11  of  this  chapter,  for  which  ttie  licensee  shall  pay 
the  same  fees  as  those  for  Category  1A(2) , 

E.  Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facility 

2.  Source  material: 

A.(1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexafluoride  

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap-leach- 
ing, ore  buying  stations,  ion  exchange  facilities  and  in  processing  of  ores  containing  source  matenal  for  extraction  of  met- 
als other  than  uranium  or  thorium,  including  licenses  authorizing  the  possession  of  byproduct  waste  material  (tailings) 
from  source  material  recovery  operations,  as  well  as  licenses  autfK>rizing  the  possession  and  maintenance  of  a  facility  in 
a  standby  mode:. 

Class  I  facilities*  

Class  II  facilities* 

Otfier  facilities* 


$3,545,000 
3,545,000 

1,146,000 
1,146,000 
1,146.000 
1,146,000 

467,000 

340.000 

N/A" 

1,400 


3,300 
2,208,000 

509,000 


94,300 
79,000 
29,900 
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(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  section  11e.(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal,  except  ttK>se  licenses  subject  to  ttie  fees  in  Category  2A(2)  or  Category 
2A(4)  

(4)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  section  11e.(2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  Incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  tfie  li- 
censee's milling  operations,  except  those  licenses  subject  to  the  fees  In  Category  2A(2) 

B.  Licenses  that  authorize  only  the  possession,  use  and/or  installation  of  source  material  for  shielding  

C.  All  ott>er  source  material  licenses  

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  Issued  under  parts  30  and  33  of  tt«s  chapter  for 
processing  or  manufacturing  of  items  containing  byprodiict  material  for  commercial  distribution  

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  fof  processing  or  man- 
ufacturing of  items  containing  byproduct  material  for  comnrtercial  distribution  

C.  Licenses  Issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  the  processing  or  manufacturing  and 
distribution  or  redistritxjtion  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing  by- 
product material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  authorized  under 
part  40  of  this  chapter  when  included  on  the  same  license.  This  category  does  not  apply  to  licenses  issued  to  nonprofit 
educational  institutions  whose  processing  or  manufacturing  Is  exempt  under  10  CFR  171.11(a)(1).  These  licenses  are 
covered  by  fee  Category  3D 

D.  Licenses  and  approvals  Issued  under  §§32.72,  32.73,  and/or  32.74  of  this  chapter  authorizing  distribution  or  redistribu- 
tion of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  Involving  processing  of  byproduct 
material.  This  category  includes  licenses  Issued  under  §§32.72,  32.73  and  32.74  of  this  chapter  to  nonprofit  educational 
Institutions  wtiose  processing  or  manufacturing  is  exempt  under  10  CFR  171.11(a)(1).  This  category  also  Includes  the 
possession  and  use  of  source  material  for  shielding  authorized  under  part  40  of  this  chapter  when  Included  on  the  same 
license 

E.  Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  Irradiation  of  materials  in  which  the  source 
is  not  removed  from  its  shield  (self-shielded  units) 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  In  sealed  sources  for  inradiation  of  ma- 
terials in  which  the  source  is  exposed  for  in^diation  purposes.  This  category  also  Includes  underwater  Irradiators  for  ina- 
diation  of  materials  In  which  ftie  source  Is  not  exposed  for  Inadiation  purposes 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  In  sealed  sources  for  in-adiation  of  ma- 
terials in  which  the  source  is  exposed  for  Inadlation  purposes.  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes 

H.  Licenses  issued  under  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  exce|}t  specific  licenses  au- 
thorizing redistribution  of  iten^  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  licensing  require- 
ments of  part  30  of  this  chapter  

I.  Licenses  issued  under  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  part  30 
of  this  chapter,  except  for  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to 
persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter  

J.  Licenses  issued  under  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  except  specific  licenses 
authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed  under  part  31 
of  this  chapter 

K.  Licenses  issued  under  subpart  B  of  part  31  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  notTequIre  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31 
of  this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to 
persons  generally  licensed  under  part  31  of  this  chapter 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  Issued  under  parts  30  and  33  of  this  chapter  for 
research  and  development  that  do  not  autfiorize  commercial  distribution  

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  research  and  de- 
velopment that  do  not  authorize  commercial  distribution 

N.  Licenses  that  authorize  sendees  for  other  licensees,  except.  (1)  Licenses  that  authorize  only  calibration  and/or  leak  test- 
ing sendees  are  subject  to  the  fees  specified  In  fee  Category  3P;  and  (2)  Lwenses  that  authorize  waste  disposal  servfces 
are  subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  and  4C - 

O.  Lk»nses  for  possession  and  use  of  byproduct  material  Issued  under  part  34  of  this  chapter  for  industrial  radiography  op- 
eratrons.  This  category  also  includes  the  possession  and  use  of  source  material  for  shieWing  authorized  under  part  40  of 
this  chapter  when  authorized  on  the  same  license 

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90  !.!.!.!!!"!!!!"""!!!!!! 

Q.  Registration  of  devk»s  generally  Iwensed  under  part  31  of  this  chapter 

4.  Waste  disposal  and  processing: 

A.  Lrcenses  specifically  auttiorizlng  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  au- 
thorizing contingency  storage  of  tow-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt 
of  waste  from  other  persons  tor  incineratton  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer 
of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material 

B.  Lk»nses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  materiai 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  lk»nsee  will  dispose  of  the  material  by 
transfer  to  anottier  person  authorized  to  receive  or  dispose  of  the  material 


Annual 
fees  >  2  3 


58.200 


12.300 


3.900 
3.200 

5.800 

20,900 

3.200 

4.600 

2.100 

1.400 

10.000 

4.400 

$4,800 


12.500 
2.400 

13N/A 


»N/A 
9.800 
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Category  of  materials  licenses 


Annual 
fees'}) 


C.  Lteenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nu- 
clear material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  anott>er  person  authorized  to 
receive  or  dispose  of  the  material 

5.  Well  k>gging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  materiai  for  well  k>gging, 
well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies  

B.  Ltoenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies  

6.  Nuclear  laundries:  A.  Lk^enses  for  commercial  collectk>n  and  laundry  of  items  contaminated  with  byproduct  material,  source 
material,  or  special  nuclear  material 

7.  Medical  licenses: 

A.  Licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  tiyproduct  material,  source  material,  or 
special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category  also  Includes  the  possessk)n 
and  use  of  source  material  for  shielding  when  authorized  on  the  same  license 

B.  Lk:enses  of  broad  scope  Issued  to  medk^l  institutions  or  two  or  more  physk:lans  under  parts  30,  33,  35,  40,  and  70  of 
this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material  except  licenses  for  by- 
product material,  source  material,  or  special  nuclear  material  In  sealed  sources  contained  In  teletfierapy  devrces.  This 
category  also  includes  the  possession  and  use  of  source  material  for  shielding  when  authorized  on  tt)e  same  license.^  ... 

C.  Other  licenses  Issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use.of  byproduct  material,  source  mate- 
rial, and/or  special  nuclear  material  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in 
sealed  sources  contained  In  teletherapy  devices.  This  category  also  includes  the  possession  and  use  of  source  material 
for  shielding  when  authorized  on  the  same  license.* ^ 

8.  Civil  defense:  A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil 
defense  activities 

9.  Devk:e,  product,  or  sealed  source  safety  evaluation: 

A.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or 
special  nuclear  material,  except  reactor  fuel  devk»s,  for  commercial  distribution 

B.  Registrations  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or 
special  nuclear  material  manufactured  In  accordance  with  tlie  unk^ue  specifKatkxis  of,  and  for  use  by,  a  single  applk:ant. 
except  reactor  fuel  devices 

C.  Registrations  Issued  for  ttie  safety  evaluation  of  sealed  sources  containing  byproduct  materiai,  source  material,  or  spe- 
cial nuclear  material,  except  reactor  fijel,  for  commercial  distritxjtion 

D.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  spe- 
cial nuclear  material,  manufactured  in  accordance  with  the  unk^ue  specifications  of.  and  for  use  by.  a  sir>gle  applk:ant. 
except  reactor  fuel  

10.  Transportation  of  radioactive  material: 

A.  Certifk^tes  of  Compliance  or  other  package  approvals  Issued  for  design  of  casks,  packages,  and  shipping  containers. 

Spent  Fuel.  High-Level  Waste,  and  plutonlum  air  packages 

Other  Casks 

B.  Quality  assurance  program  approvals  Issued  under  10  CFR  part  71. 

Users  and  Fabricators 

Users  

1 1 .  Standardized  spent  fuel  facilities .\^ 

12.  Special  Projects ~ .7 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance  

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  ottwr  approvals  authorizing  decommissioning,  decontaminatk>n. 
reclamation,  or  site  restoration  activities  under  10  CFR  parts  30.  40.  70,  72.  and  76  of  this  chapter 

15.  Import  and  Export  licenses 

16.  Reciprocity  „ 

17.  Master  materials  lk»nses  of  broad  scope  issued  to  Government  agencies 

18.  Department  of  Energy: 

A.  Certificates  of  Compliance '. 

B.  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  activities 


7,400 


8.800 
SN/A 

16.900 


13.900 

24.200 

4.600 
1,1W 

5,800 

5.800 
1.700 

590 


•     «N/A 
•N/A 

62,500 
6,100 
•N/A 
•N/A 
•N/A 
«N/A 

'N/A 
•N/A 

•N/A 
306,000 

'0  1,107,000 
654,000 


'  Annual  fees  will  be  assessed  based  on  whether  a  licensee  held  a  valid  license  with  the  NRC  authorizing  possesston  and  use  of  radtoactive 
material  during  the  current  fiscal  year.  However,  the  annual  fee  is  waived  for  those  materials  lk»nsees  and  holders  of  certificates,  registrations, 
and  approvals  who  either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  prior  to  October  1 ,  2000, 
and  permanently  ceased  licensed  activities  entirely  by  Septemtjer  30,  2000.  Annual  fees  tor  licensees  who  filed  for  termination  of  a  Iwense, 
downgrade  of  a  license,  or  for  a  possession  only  license  dunng  the  fiscal  year  and  tor  new  licenses  Issued  dunng  the  fiscal  year  will  t>e  prorated 
In  accordance  with  the  provisions  of  §  171 .17.  If  a  person  holds  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  fee(s)  will 
be  assessed  for  each  license,  certificate,  registration,  or  approval  held  by  that  person.  For  licenses  that  authonze  more  than  one  activity  on  a 
single  license  (e.g.,  human  use  and  irradiator  activities),  annual  fees  will  be  assessed  for  each  category  applk^able  to  the  license  Ucensees  pay- 
ing annual  fees  under  Category  1A(1)  are  not  subject  to  the  annual  fees  for  Category  1C  and  10  for  sealed  sources  authorized  in  tt>e  lk:ense. 

2  Payment  of  the  prescribed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  whk:h  tfie  fee  is  pakl. 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  parts  30,  40,  70,  71,  72,  or  76  of  this  chapter, 

3  Each  fiscal  year,  fees  for  these  materials  licenses  will  be  calculated  and  assessed  In  accordance  with  §171,13  and  will  tie  published  in  tfw 
Federal  Register  for  notice  and  comment. 

^A  Class  t  license  Includes  mill  licenses  issued  for  the  extracfion  of  urahium  from  uranium  ore,  A  Class  II  Ik^ense  lrK:iudes  solution  mining  li- 
censes (In-situ  and  heap  leach)  issued  for  the  extraction  of  uranium  from  uranium  ores  including  research  and  developn^nt  lk»nses.  An  "other" 
license  includes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  earths. 

^  There  are  no  existing  NRC  licenses  In  these  tee  categories.  If  NRC  issues  a  license  for  ttiese  categories,  the  Commission  will  conskler  es- 
t2iblishlng  an  annual  fee  for  this  type  of  license. 
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"Standardized  spent  fuel  facilities.  10  CFR  parts  71  and  72  Certificates  of  Compliance,  and  special  reviews,  such  as  topical  reports,  are  not 
assessed  an  annual  fee  because  tfie  generic  costs  of  regulating  tfwse  activities  are  primarily  attributable  to  users  of  ttie  designs,  certificates,  and 
topical  reports 

^  Licensees  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categories  while  ftiey  are  li- 
censed to  operate. 

*No  annual  fee  is  charged  because  it  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license. 

3  Separate  annual  fees  will  not  be  assessed  for  pacemaker  licenses  Issued  to  medical  institutions  wtto  also  hold  nuclear  medicine  licenses 
ur)der  Categones  7B  or  7C. 

'°ThJs  includes  Certificates  of  Compliance  issued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund. 

"See  10  CFR  171.15(c). 

'"See  10  CFR  171.15(c). 

'3  No  annual  fee  is  charged  for  this  category  because  the  cost  of  the  general  license  registration  program  will  be  recovered  through  10  CFR 
part  170  fees. 


(e)  The  activities  comprising  the 
surcharge  are  as  follows: 

(1)  LLW  disposal  generic  activities; 

(2)  Activities  not  directly  attributable 
to  an  existing  NRC  licensee  or  class(es) 
of  licensees  (e.g.,  international 
cooperative  safety  program  and 
international  safeguards  activities, 
support  for  the  Agreement  State 
program,  and  Site  Decommissioning 
Management  Plan  (SDMP)  activities); 
and 

(3)  Activities  not  currently  assessed 
licensing  and  inspection  fees  under  10 
CFR  part  1 70  based  on  existing  law  or 
Commission  policy  (e.g.,  reviews  and 
inspections  of  nonprofit  educational 
institutions  and  reviews  for  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation;  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act). 

15.  In  §  171.19,  paragraphs  (b)  and  (d) 
are  revised  to  read  as  follows: 

§171.19    Payment 

***** 

(b)  Annual  fees  in  the  amount  of 
$100,000  or  more  and  described  in  the 
Federal  Register  dociunent  issued 
imder  §  171.13,  and  annual  fees  for 
Class  I  and  Class  n  uranium  recovery 
licensees  must  be  paid  in  quarterly 
installments  of  25  percent  as  billed  by 
the  NRC.  The  quarters  begin  on  October 
1,  January  1,  April  1,  and  July  1  of  each 
fiscal  year.  The  NRC  will  adjust  the 
fourth  quarterly  invoice  to  recover  the 
full  amount  of  the  revised  annual  fee.  If 
the  amoimts  collected  in  the  first  three 
quarters  exceed  the  amount  of  the 
revised  annual  fee.  the  overpayment 
will  be  refunded.  Licensees  whose 
annual  fee  for  the  previous  fiscal  year 
was  less  than  $100,000  (billed  on  the 
anniversary  date  of  the  license),  and 
whose  revised  annual  fee  for  the  current 
fiscal  year  is  $100,000  or  greater  (subject 
to  quarterly  billing),  will  be  issued  a  bill 
upon  publication  of  the  final  nde  for  the 
full  amount  of  the  revised  annual  fee  for 
the  current  fiscal  year,  less  any 
payments  received  for  the  ciurent  fiscal 


year  based  on  the  anniversary  date 
billing  process. 

*        *        *        *        * 

(d)  Annual  fees  of  less  than  $100,000 
must  be  paid  as  billed  by  the  NRC. 
Materials  license  aimual  fees  that  are 
less  than  $100,000,  except  those  for 
Class  I  and  Class  II  uranium  recovery 
licensees,  are  billed  on  the  anniversary 
date  of  the  license.  The  materials 
licensees  that  are  billed  on  the 
anniversary  date  of  the  license  are  those 
covered  by  fee  categories  IC,  ID,  2A(2) 
Other  Facilities,  2A(3),  2A(4),  2B,  2C, 
3A  through  3P.  4B  through  9D,  lOA,  and 
lOB. 


Dated  at  Rockville,  Maryland,  this  31st  day 
of  May,  2001. 

For  the  Nuclear  Regulatory  Commission. 
lesse  L.  Funches, 
Chief  Financial  Officer. 

Note:  This  Appendix  will  not  appear  in  the 
code  of  Federal  Register. 

Appendix  A  to  this  Final  Rule — 
Regulatory  Flexibility  Analysis  for  the 
Amendments  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

I.  Background 

The  Regulatory  Flexibility  Act  (RFA),  as 
amended,  (5  U.S.C.  601  et  seq.)  requires  that 
agencies  consider  the  impact  of  their 
rulemakings  on  small  entities  and,  consistent 
with  applicable  statutes,  consider 
alternatives  to  minimize  these  impacts  on  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply. 

The  NRC  has  established  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (10  CFR  2.801).  These  size 
standards  reflect  the  Small  Business 
Administration's  most  common  receipts- 
based  size  standards  and  include  a  size 
standard  for  business  concerns  that  are 
manufacturing  entities.  The  NRC  uses  the 
size  standards  to  reduce  the  impact  of  annual 
fees  on  small  entities  by  establishing  a 
licensee's  eligibility  to  qualify  for  a 
maximum  small  entity  fee.  The  small  entity 
fee  categories  in  §  171.16(c)  of  this  final  rule 
are  based  on  the  NRC's  size  standards. 

From  FY  1991  through  FY  2000,  the 
Omnibus  Budget  Reconciliation  Act  (03RA- 
90),  as  amended,  required  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations  from 


the  Nuclear  Waste  Fund,  by  assessing  license 
and  annual  fees.  The  FY  2001  Energy  and 
Water  Development  Appropriations  Act 
amended  OBRA-90  to  decrease  the  NRC's  fee 
recovery  amount  for  FY  2001  to  98  percent 
of  the  NRC's  budget.  Certain  NRC  costs 
related  to  reviews  and  assistance  provided  to 
other  Federal  agencies  and  States  were 
excluded  from  the  fee  recovery  requirement 
for  FY  2001  by  the  Energy  and  Water 
Development  Appropriations  Act.  The 
amount  to  be  recovered  for  FY  2001  is 
approximately  $453.3  million. 

OBRA-90  requires  that  the  schedule  of 
charges  established  by  rule  should  fairly  and 
equitably  allocate  the  total  amount  to  be 
recovered  from  NRC's  licensees  and  be 
assessed  under  the  principle  that  licensees 
who  require  the  greatest  expenditure  of 
agency  resources  pay  the  greatest  annual 
charges.  Since  1991,  the  NRC  has  complied 
with  OBRA-90  by  issuing  a  final  rule  that 
amends  its  fee  regulations.  These  final  rules 
have  established  the  methodology  used  by 
NRC  in  identifying  and  determining  the  fees 
to  be  assessed  and  collected  in  any  given 
fiscal  year. 

In  FY  1995,  the  NRC  aimounced  that,  in 
order  to  stabilize  fees,  annual  fees  would  be 
adjusted  only  by  the  percentage  change  (plus 
or  minus)  in  NRC's  total  budget  authority, 
adjusted  for  changes  in  estimated  collections 
for  10  CFR  part  170  fees,  the  number  of 
licensees  paying  annual  fees,  and  as 
otherwise  needed  to  assure  the  billed 
amounts  resulted  in  the  required  collections. 
The  NRC  indicated  that  if  there  were  a 
substantial  change  in  the  total  NRC  budget 
authority  or  the  magnitude  of  the  budget 
allocated  to  a  specific  class  of  licensees,  the 
annual  fee  base  would  be  recalculated. 

In  FY  1999,  the  NRC  concluded  that  there 
had  been  significant  changes  in  the  allocation 
of  agency  resources  among  the  various 
classes  of  licensees  and  established 
rebaselined  annual  fees  for  FY  1999.  The 
NRC  stated  in  the  final  FY  1999  rule  that  to 
stabilize  fees  it  would  continue  to  adjust  the 
annual  fees  by  the  percent  change  method 
established  in  FY  1995,  unless  there  were  a 
substantial  change  in  the  total  NRC  budget  or 
the  magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees,  in  which  case  the 
annual  fee  base  would  be  reestablished. 

After  carefully  considering  all  factors, 
including  the  changes  to  the  amount  of  the 
budget  allocated  to  classes  of  licensees,  and 
weighing  the  complex  issues  related  to  both 
fairness  and  stability  of  fees,  the  Commission 
has  determined  that  it  is  appropriate  to 
rebaseline  its  part  171  annual  fees  in  FY 
2001.  This  rebaselining  results  in  reduced 
annual  fees  for  a  majority  of  the  categories  of 
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licenses,  and  increased  annual  fees  for  other 
categories. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA) 
is  intended  to  reduce  regulatory  burdens 
imposed  by  Federal  agencies  on  small 
businesses,  nonprofit  organizations,  and 
governmental  jurisdictions.  SBREFA  also 
provides  Congress  with  the  opportunity  to 
review  agency  rules  before  they  go  into  effect. 
Under  this  legislation,  the  NRC  annual  fee 
rule  is  considered  a  "major"  rule  and  must 
be  reviewed  by  Congress  and  the  Comptroller 
General  before  the  rule  becomes  effective. 
SBREFA  also  requires  that  an  agency  prepare 
a  guide  to  assist  small  entities  in  complying 
with  each  rule  for  which  a  final  regulatory 
flexibility  analysis  is  prepared.  This 
Regulatory  Flexibility  Anab'sis  (RFA)  and  the 
small  entity  compliance  guide  (Attachment 
1)  have  been  prepared  for  the  FY  2001  fee 
rule  as  required  by  law. 

1 1   n.  Impact  on  Small  Entities 

The  fee  rule  results  in  substantial  fees 
being  charged  to  those  individuals, 
organizations,  and  companies  that  are 
licensed  by  the  NRC,  including  those 
licensed  under  the  NRC  materials  program. 
The  comments  received  on  previous 
proposed  fee  rules  and  the  small  entity 
certifications  received  in  response  to 
previous  proposed  fee  rules  indicate  that 
NRC  licensees  qualifying  as  small  entities 
,      under  the  NRC's  size  standards  are  primarily 
I     materials  licensees.  Therefore,  this  analysis 
will  focus  on  the  economic  impact  of  the 
annual  fees  on  materials  licensees.  About  20 
percent  of  these  licensees  (approximately 
1,400  licensees  for  FY  2000)  have  requested 
small  entity  certification  in  the  past. 

The  commenters  on  previous  fee 
rulemakings  consistently  indicated  that  the 
following  results  would  occur  if  the  proposed 
annual  fees  were  not  modified. 

1.  Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
Commenters  noted  that  small  and  very  small 
companies  ("mom  and  pop"  operations) 
would  find  it  more  difficult  to  absorb  the 
annual  fee  than  a  large  corporation  or  a  high- 
volume  type  of  operation.  In  competitive 
markets,  such  as  soils  testing,  annual  fees 
would  put  small  licensees  at  an  extreme 
competitive  disadvantage  with  their  much 
larger  competitors  because  the  proposed  fees 
would  be  the  same  for  a  two-person  licensee 
as  for  a  large  firm  with  thousands  of 
employees. 

2.  Some  firms  would  be  forced  to  cancel 
their  licenses.  A  licensee  with  receipts  of  less 
than  $500,000  per  year  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and  license, 
thereby  reducing  its  ability  to  do  its  work 
effectively.  Other  licensees,  especially  well- 
loggers,  noted  that  the  increased  fees  would 

I      force  small  businesses  to  get  rid  of  the 
materials  license  altogether.  Commenters 
stated  that  the  proposed  rule  would  result  in 
about  10  percent  of  the  well-logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment. 

3.  Some  companies  would  go  out  of 
business.  One  commenter  noted  that  the 


proposal  would  put  it,  and  several  other 
small  companies,  out  of  business,  or,  at  the 
very  least,  make  it  hard  to  survive. 

4.  Some  companies  would  have  budget 
problems.  Many  medical  licensees  noted 
that,  along  with  reduced  reimbursements,  the 
proposed  increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets.  Others 
noted  that,  in  view  of  the  cuts  by  Medicare 
and  other  third  party  carriers,  the  fees  would 
produce  a  hardship  and  some  facilities 
would  experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 

Since  annual  fees  for  materials  licenses 
were  first  established  in  1991,  approximately 
3,000  license,  approval,  and  registration 
terminations  have  been  requested.  Although 
some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  of 
the  fees. 

To  alleviate  the  significant  impact  of  the 
annual  fees  on  a  substantial  number  of  small 
entities,  the  NRC  considered  the  following 
alternatives  in  accordance  with  the  RFA  as  it 
developed  each  of  its  fee  rules  since  1991. 

1.  Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by  the 
licensee  (e.g.,  number  of  sources). 

2.  Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g.,  volume  of 
patients). 

3.  Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  its  previous 
evaluations  of  these  alternatives  and 
continues  to  believe  that  establishment  of  a 
maximum  fee  for  small  entities  is  the  most 
appropriate  and  effective  option  for  reducing 
the  impact  of  its  fees  on  small  entities. 

m.  Maximum  Fee 

The  RFA  and  its  implementing  guidance 
do  not  provide  specific  guidelines  on  what 
constitutes  a  significant  economic  impact  on 
a  small  entity.  Therefore,  the  NRC  has  no 
benchmark  to  assist  it  in  determining  the 
amount  or  the  percent  of  gross  receipts  that 
should  be  charged  to  a  small  entity.  In 
developing  the  maximum  small  entitv  annual 
fee  in  FY  1991,  the  NRC  examined  its'  10  CFR 
part  170  licensing  and  inspection  fees  and 
Agreement  State  fees  for  those  fee  categories 
which  were  expected  to  have  a  substantial 
number  of  small  entities.  Six  Agreement 
States — Washington,  Texas,  Illinois, 
Nebraska,  New  York,  and  Utah,  were  used  as 
benchmarks  in  the  establishment  of  the 
maximum  small  entity  annual  fee  in  1991. 
Because  small  entities  in  those  Agreement 
States  were  paying  the  fees,  the  NRC 
concluded  that  these  fees  did  not  have  a 
significant  impact  on  a  substantial  number  of 
small  entities.  Therefore,  those  fees  were 
considered  a  useful  benchmark  in 
establishing  the  NRC  maximum  small  entity 
annual  fee. 

The  NRC  maximum  small  entity  fee  was 
established  as  an  annual  fee  only.  In  addition 
to  the  annual  fee,  NRC  small  entity  licensees 
were  required  to  pay  amendment,  renewal 
and  inspection  fees.  In  setting  the  small 
entity  aimual  fee,  NRC  ensured  that  the  total 


amount  small  entities  paid  annually  would 
not  exceed  the  maximum  paid  in  the  six 
benchmark  Agreement  States. 

Of  the  six  benchmark  states,  the  maximum 
Agreement  State  fee  of  $3,800  in  Washington 
was  used  as  the  ceiling  for  the  total  fiaes. 
Thus  the  NRC's  small  entity  fee  was 
developed  to  ensure  that  the  total  fees  paid 
by  NRC  small  entities  would  not  exceed 
$3,800.  Given  the  NRC's  1991  fee  structure 
for  inspections,  amendments,  and  renewals, 
a  small  entity  annual  fee  established  at 
$1,800  allowed  the  total  fee  (small  entity 
annual  fee  plus  yearly  average  for 
inspections,  amendments  and  renewal  faea) 
for  all  categories  to  fall  under  the  $3,800 
ceiling. 

In  1992,  the  NRC  introduced  a  second, 
lower  tier  to  the  small  entity  fee  in  response 
to  concerns  that  the  $1,800  fee,  when  added 
to  the  license  and  inspection  fees,  still 
imposed  a  significant  impact  on  small 
entities  with  relatively  low  gross  annual 
receipts.  For  purposes  of  the  annual  fee,  each 
small  entity  size  standard  was  divided  into 
an  upp>er  and  lower  tier.  Small  entity 
licensees  in  the  upper  tier  continued  to  pay 
an  annual  fee  of  $1,800  while  those  in  the 
lower  tier  paid  an  annual  fee  of  $400. 

Based  on  the  changes  that  bad  occurred 
since  FY  1991,  the  NRC  re-analyzed  its 
maximum  small  entity  annual  fees  in  FY 
2000  and  determined  that  the  small  entity 
fees  should  be  increased  by  25  percent  to 
reflect  the  increase  in  the  average  fees  paid 
by  other  materials  licensees  since  FY  1991, 
as  well  as  changes  in  the  fee  structure  for 
materials  licensees.  The  structure  of  the  fees 
that  NRC  charged  to  its  materials  licensees 
changed  during  the  period  between  1991  and 
1999.  Costs  for  materials  license  inspections, 
renewals,  and  amendments,  which  were 
previously  recovered  through  part  170  fees 
for  services,  are  now  included  in  the  part  171 
annual  fees  assessed  to  materials  licensees. 
As  a  result  of  the  re-analysis,  the  maximum 
small  entity  annual  fee  was  increased  from 
$1,800  to  $2,300  in  FY  2000.  By  increasing 
the  maximum  annual  fee  for  small  entiUes 
from  $1,800  to  $2,300,  the  annual  fee  for 
many  small  entities  was  reduced  while  at  the 
same  time  materials  licensees,  including 
small  entities,  would  pay  for  most  of  the 
costs  attributable  to  them.  Thb  costs  not 
recovered  from  small  entities  are  allocated  to 
other  materials  licensees  and  to  power 
reactors. 

While  reducing  the  impact  on  many  small 
entities,  the  NRC  determined  that  the 
maximum  annual  fee  of  $2,300  for  small 
entities  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars 
range.  Therefore,  the  NRC  continued  to 
provide  a  lower-tier  small  entity  annual  fee 
for  small  entities  with  relatively  low  gross 
annual  receipts,  and  for  manufocturing 
concerns  and  educational  institutions  not 
State  or  publicly  supported,  with  lass  than  35 
employees.  The  NRC  also  increased  the  lower 
tier  small  entity  fee  by  the  same  percentage 
increase  to  the  maximum  small  entity  annual 
fee.  This  25  percent  increase  resulted  in  the 
lower  tier  small  entity  fee  increasing  from 
$400  to  $500  in  FY  2000. 

In  the  FY  2000  fee  rule  (65  FR  36946;  |une 
12,  2000).  the  NRC  stated  that  it -would  re- 


32480  Federal  Register / Vol.  66,  No.  115 /Thursday.  June  14,  2001 /Rules  and  Regulations 


examine  small  entity  fiees  each  year  that 
annual  fees  are  rebaselined.  Accordingly,  the 
NRC  has  re-examined  the  small  entity  fees, 
and  does  not  believe  that  a  change  to  the 
small  entity  fees  is  warranted  for  FY  2001. 
The  revision  to  the  small  entity  fees  in  FY 
2000  was  the  first  change  to  the  fees  since 
they  were  introduced  in  FY  1991  and  FY 
1992.  The  revised  fees  were  based  on  on  the 
25  percent  increase  in  average  total  fees 
assessed  to  other  materials  licensees  since 
the  small  entity  fees  were  first  established 
and  changes  that  had  occurred  in  the  fee 
structure  for  materials  licensees  over  time. 
The  NRC  does  not  consider  the 
approximately  13  percent  decrease  in  the 
average  FY  2001  fees  for  other  licensees  to  be 
significant  enough  to  warrant  another  change 
to  the  small  entity  fees  this  year. 

Unlike  the  annual  fees  assessed  to  other 
licensees,  the  small  entity  fees  are  not 
designed  to  recover  the  agency  costs 
associated  with  particular  licensees.  Rather, 
they  are  designed  to  provide  some  fee  relief 
for  qualifying  small  entity  licensees  while  at 
the  same  time  recovering  from  those 
licensees  some  of  the  agency's  costs  for 
activities  that  benefit  them.  The  costs  not 
recovered  from  small  entities  must  be 
recovered  from  other  licensees.  The  current 
small  entity  fees  of  $500  and  $2,300  provide 
considerable  relief  to  many  small  entities. 

The  NRC  has  declined  to  adopt  the 
suggestion  of  one  commenter  on  the  FY  2001 
proposed  fee  rule  that  the  NRC  establish 
additional  tiers  of  annual  fees  for  small 
entities  to  further  reduce  the  license  fee 
burden  on  smaller  entities.  Reductions  in  the 
fees  for  small  entities  must  be  paid  by  other 
NRC  licensees  in  order  to  meet  the 
requirements  of  OBRA-90,  as  amended,  that 
NRC  must  recover  most  of  its  budget  through 
fees.  While  establishing  more  tiers  would 
provide  additional  fee  relief  for  some  small 
entities,  it  would  result  in  an  increase  in  the 
small  entity  subsidy  other  licensees  pay.  For 
FY  2000,  approximately  35  percent  of  the 
small  entities  qualifying  for  reduced  annual 
fees  qualified  for  the  lower  tier  small  entity 
fee.  The  NRC  believes  that  maintaining  a 
single  lower  tier  annual  fee  for  small  entities 
-with  relatively  low  gross  annual  receipts  of 
less  than  $350,000.  for  small  governmental 
jurisdictions  with  a  population  of  less  than 
20,000,  and  for  manufacturing  entities  that 
have  an  average  of  less  than  35  employees 
continues  to  provide  a  further  reduction  of 
the  impact  of  the  annual  fees  to  a  significant 
number  of  small  entities. 

In  the  future  the  NRC  plans  to  re-examine 
the  small  entity  fees  every  two  years,  in  the 
same  years  in  which  it  conducts  the  biennial 
review  of  fees  as  required  by  the  CFO  Act, 
instead  of  each  year  that  annual  fees  are 
rebaselined  as  indicated  in  the  FY  2000  fee 
rule.  The  annual  fees  for  materials  users  now 
include  the  cost  of  amendments,  renewals, 
and  inspections.  However,  at  a  maximum, 
annual  fees  are  rebaselined  every  three  years, 
but  may  be  rebaselined  earlier  if  warranted. 
Therefore,  reviewing  the  small  entity  fees 
only  when  the  annual  fees  are  rebaselined 
results  in  a  variable  schedule  for  the  re- 
examinations and  any  potential  changes  to 
the  fees.  Re-examining  the  small  entity 
annual  fees  every  two  years,  on  the  same 


schedule  as  the  biennial  review  under  the 
CFO  Act,  provides  a  routine,  predictable 
schedule  and  allows  licensees  to  anticipate 
when  potential  changes  to  these  fees  might 
occur.  Therefore,  the  NRC  plans  to  re- 
examine the  small  entity  fees  in  FY  2003. 

IV.  Summary 

The  NRC  has  determined  that  the  10  CFR 
part  171  annual  fees  significantly  impact  a 
substantial  number  of  small  entities.  A 
maximum  fee  for  small  entities  strikes  a 
balance  between  the  requirement  to  recover 
98  percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of  reducing 
the  impact  of  the  fee  on  small  entities.  On  the 
basis  of  its  regulatory  flexibility  analysis,  the 
NRC  concludes  that  a  maximum  annual  fee 
of  $2,300  for  small  entities  and  a  lower-tier 
small  entity  annual  fee  of  $500  for  small 
businesses  and  not-for-profit  organizations 
with  gross  annual  receipts  of  less  than 
$350,000,  small  governmental  jurisdictions 
with  a  population  of  less  than  20,000,  small 
manufacturing  entities  that  have  less  than  35 
employees,  and  educational  institutions  that 
are  not  State  or  publicly  supported  smd  have 
less  than  35  employees,  reduces  the  imftact 
on  small  entities.  At  the  seune  time,  these 
reduced  annual  fees  are  consistent  with  the 
objectives  of  OBRA-90.  Thus,  the  fees  for 
small  entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RFA. 
Therefore,  the  analysis  and  conclusions 
established  in  the  FY  2000  fee  rule  remain 
valid  for  FY  2001. 

Attachment  1  to  Appendix  A — Nuclear 
Regulatory  Commission  Small,  Entity 
Compliance  Guide,  Fiscal  Year  2001 
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Introduction 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA)' 
requires  all  Federal  agencies  to  prepare  a 
written  guide  for  each  "major"  final  rule  as 
defined  by  the  Act.  The  NRC's  fee  rule, 
published  annually  to  comply  with  the 
Omnibus  Budget  Reconciliation  Act  of  1990 
(OBRA-90),  as  amended,  is  considered  a 
"major"  rule  under  SBREFA.  Therefore,  in 
compliance  with  the  law,  this  compliance 
guide  has  been  prepared  to  assist  NRC 
material  licensees  in  complying  with  the  FY 
2001  fee  rule. 

Licensees  may  use  this  guide  to  determine 
whether  they  qualify  as  a  small  entity  under 
NRC  regulations  and  are  eligible  to  pay 
reduced  FY  2001  annual  fees  assessed  under 
10  CFR  part  171.  The  NRC  has  established 
two  tiers  of  separate  annual  fees  for  those 
materials  licensees  who  qualify  as  small 
entities  under  NRC's  size  standards. 

Licensees  who  meet  NRC's  size  standards 
for  a  small  entity  must  submit  a  completed 
NRC  Form  526  "Certification  of  Small  Entity 
Status  for  the  Purposes  of  Annual  Fees 
Imposed  Under  10  CFR  part  171"  to  qualify 
for  the  reduced  annual  fee.  Effective  with  the 
final  FY  2001  fee  rule,  the  NRC  will  phase 
out  sending  NRC  Form  526  with  each 


materials  license  annual  fee  invoice.  This 
form  can  be  accessed  on  the  NRC's  external 
web  site  at  http://www.nrc.gov.  The  form  can 
then  be  accessed  by  selecting  "Planning  & 
Financial  Management"  and  then  selecting 
"NRC  License  Fee  Program"  and  under 
"Forms"  selecting  NRC  Form  526.  Licensees 
who  cannot  access  the  NRC's  external  web 
site  may  obtain  NRC  Form  526  through  the 
.  local  point  of  contact  listed  in  the  NRC's 
"Materials  Annual  Fee  Billing  Handbook," 
NUREG/BR-0238,  which  is  enclosed  with 
each  annual  fee  billing.  Alternatively,  the 
form  may  be  obtained  by  calling  the  fee  staff 
at  301-415-7554.  or  by  e-mailing  the  fee  staff 
at  fees@nrc.gov.  The  completed  form,  the 
appropriate  small  entity  fee,  and  the  payment 
copy  of  the  invoice  should  be  mailed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
License  Fee  and  Accounts  Receivable 
Branch,  to  the  address  indicated  on  the 
invoice.  Failure  to  file  the  NRC  small  entity 
certification  Form  526  in  a  timely  manner 
may  result  in  the  denial  of  any  refund  that 
might  otherwise  be  due. 

NRC  Definition  of  Small  Entity 

The  NRC  has  defined  a  small  entity  for 
purposes  of  compliance  with  its  regulations 
(10  CFR  2.810)  as  follows: 

1.  Small  business — a  for-profit  concern  that 
provides  a  service  or  a  concern  not  engaged 
in  manufacturing  with  average  gross  receipts 
of  $5  million  or  less  over  its  last  3  completed 
fiscal  years; 

2.  Manufacturing  industry — a 
manufacturing  concern  with  an  average 
number  of  500  or  fewer  employees  based 
upon  employment  during  each  pay  period  for 
the  preceding  12  calendar  months; 

3.  Small  organization — a  not-for-profit 
organization  which  is  independently  owned 
and  operated  and  has  annual  gross  receipts 
of  $5  million  or  less; 

4.  Small  governmental  jurisdiction — a 
government  of  a  city,  county,  town, 
township,  village,  school  district  or  special 
district  with  a  population  of  less  ttian  50,000; 

5.  Small  educational  institution — an 
educational  institution  supported  by  a 
qualifying  small  governmental  jurisdiction, 
or  one  that  is  not  state  or  publicly  supported 
and  has  500  or  fewer  employees. ' 

To  further  assist  licensees  in  determining 
if  they  qualify  as  a  small  entity,  we  are 
providing  the  following  guidelines,  which 
are  based  on  the  Small  Business 
Administration  regulations. 

1.  A  small  business  concern  is  an 
independently  owned  and  operated  entity 
which  is  not  considered  dominant  in  its  field 
of  operations. 

2.  The  number  of  employees  means  the 
total  number  of  employees  in  the  parent 
company,  any  subsidiaries  smd/or  afliliates, 
including  both  foreign  and  domestic 
locations  (i.e.,  not  solely  the  number  of 


'  An  educational  institution  referred  to  in  the  size 
standards  is  an  entity  whose  primary  function  is 
education,  whose  programs  are  accredited  by  a 
nationally  recognized  accrediting  agency  or 
association,  who  is  legally  authorized  to  provide  a 
program  of  organized  instruction  or  study,  who 
provides  an  educational  program  for  which  it 
awards  academic  degrees,  and  whose  educational 
programs  are  available  to  the  public. 
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employees  working  for  the  licensee  or 
conducting  NRC  licensed  activities  for  the 
company). 

3.  Gross  annual  receipts  includes  all 
revenue  received  or  accrued  from  any  source, 
including  receipts  of  the  parent  company, 
any  subsidiaries  and/or  affiliates,  and 
acxount  for  both  foreign  and  domestic 


locations.  Receipts  include  all  revenues  from      NRC  Small  Entity  Feea 


sales  of  products  and  services,  interest,  rent, 
fees,  and  commissions,  from  whatever 
sources  derived  (i.e.,  not  solely  receipts  from 
NRC  licensed  activities). 

4.  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 


In  10  CFR  171.16  (c),  the  NRC  haa 
established  two  tiers  of  small  entity  fees  for 
licensees  that  qualify  under  the  NRC's  sizs 
standards.  The  fees  are  as  follows: 


Maximum  an- 
nual IM  per  H- 
owiMd  cat- 
egofy 


Small  Business  Not  Engaged  in  Manufacturing  and  Small  Not-For  Profit  Organizations  (Gross  Annual  Receipts): 

$350,000  to  $5  million  ^ 

Less  than  $350,000 .7. 

Manufacturing  entities  that  have  an  average  of  500  employees  or  less: 

35  to  500  employees 

Less  than  35  employees  

Small  Governmental  Juris<^ctions  (Including  publicly  supported  education^  institutions)  (Population): 

20,000  to  50,000  

Less  than  20,000 

Educational  Institutions  that  are  mt  State  or  Put>licty  Supported,  and  have  500  Employees  or  Less: 

35  to  500  employees 

Less  than  35  employees  


$2,300 
500 

2.300 
500 

2,300 
500 

2,300 
500 


To  pay  a  reduced  annual  fee,  a  licensee 
must  use  NRC  Form  526.  Effective  with  the 
final  FY  2001  fee  rule,  the  NRC  is  phasing 
out  mailing  NRC  Form  526  with  each  annual 
fee  invoice  issued  to  materials  licensees. 
Instead,  licensees  can  access  this  form  on  the 
NRC's  external  web  site  at  http:// 
ivww.nrc.gov.  The  form  can  then  be  accessed 
by  selecting  "Planning  &  Financial 
Management"  emd  then  selecting  "NRC 
License  Fee  Program"  and  under  "Forms" 
selecting  NRC  Form  526.  Those  licensees  that 
qualify  as  a  "small  entity"  under  the  NRC 
size  standards  at  10  CFR  2.810  would  be  able 
to  complete  the  form  in  accordance  with  the 
instructions  provided,  and  submit  the 
completed  form  and  the  appropriate  payment 
to  the  address  provided  on  the  invoice. 
Licensees  who  cannot  access  the  NRC's 
external  web  site  may  obtain  NRC  Form  526 
through  the  local  point  of  contact  listed  in 
the  NRC's  "Materials  Annual  Fee  Billing 
Handbook,"  NUREG/BR-0238,  which  is 
enclosed  with  each  annual  fee  invoice. 
Alternatively,  licensees  may  obtain  the  form 
by  calling  the  fee  staff  at  301-415-7544.  or 
by  e-mailing  us  at  fees@nrc.gov. 

Instructions  for  Completing  NRC  Small 
Entity  Fonn  526 

1.  File'a  separate  NRC  Form  526  for  each 
annual  fee  invoice  received. 

2.  Complete  all  items  on  NRC  Form  526  as 
follows: 

a.  The  license  number  and  invoice  number 
must  be  entered  exactly  as  they  appear  on  the 
annual  fee  invoice. 

b.  The  Standard  Industrial  Classification 
(SIC)  Code  must  be  entered  if  known. 

c.  The  licensee's  name  and  address  must  be 
entered  as  they  appear  on  the  invoice.  Name 
and/or  address  changes  for  billing  purposes 
must  be  annotated  on  the  invoice.  Correcting 
the  name  and/or  address  on  NRC  Form  526, 
or  on  the  invoice  does  not  constitute  a 
request  to  amend  the  license.  Any  request  to 
amend  a  license  is  to  be  submitted  to  the 


respective  licensing  staffs  in  the  NRC 
Regional  or  Headquarters  Offices. 

d.  Check  the  appropriate  size  standard  for 
which  the  licensee  qualifies  as  a  small  entity. 
Check  only  one  box.  Note  the  following: 

(1)  A  licensee  who  is  a  subsidiary  of  a  large 
entity  does  not  qualify  as  a  small  entity. 

(2)  The  size  standards  apply  to  the 
licensee,  including  all  parent  companies  and 
affiliates — not  the  individual  authorized 
users  listed  in  the  license  or  the  particular 
segment  of  the  organization  that  uses 
licensed  material. 

(3)  Gross  annual  receipts  means  all  revenue 
in  whatever  form  received  or  accrued  frtim 
whatever  sources — not  solely  receipts  from 
licensed  activities.  There  are  limited 
exceptions  as  set  forth  at  13  CFR  121.104. 
These  are:  The  term  receipts  excludes  net 
capital  gains  or  losses;  taxes  collected  for  and 
remitted  to  a  taxing  authority  if  included  in 
gross  or  total  income;  proceeds  from  the 
transactions  between  a  concern  and  its 
domestic  or  foreign  affiliates  (if  also  excluded 
horn  gross  or  total  income  on  a  consolidated 
return  filed  with  the  IRS);  and  amounts 
collected  for  another  entity  by  a  travel  agent, 
real  estate  agent,  advertising  agent,  or 
conference  management  service  provider. 

(4)  The  owner  of  the  entity,  or  an  official 
empowered  to  act  on  behalf  of  the  entity, 
must  sign  and  date  the  small  entity 
certification. 

The  NRC  sends  invoices  to  its  licensees  for 
the  full  annual  fee,  even  though  some  entities 
qualify  for  reduced  fees  as  a  small  entity. 
Licensees  who  qualify  as  a  small  entity  and 
file  NRC  Form  526,  which  certifies  eligibility 
for  small  entity  fees,  may  pay  the  reduced     - 
fee.  which  for  a  full  year  is  either  $2,300  or 
$500  depending  on  the  size  of  the  entity,  for 
each  fee  category  shown  on  the  invoice. 
Licensees  granted  a  license  during  the  first 
six  months  of  the  fiscal  year,  and  licensees 
who  file  for  termination  or  for  a  possession 
only  license  and  permanently  cease  licensed 
activities  during  the  first  six  months  of  the 
fiscal  year,  pay  only  50  percent  of  the  annual 


fee  for  that  year.  Such  an  invoice  states  the 
"Amount  Billed  Represents  50%  Proration." 
This  means  the  amount  due  from  a  small 
entity  is  not  the  prorated  amount  shown  on 
the  invoice,  but  rather  one-half  of  the 
maximum  annual  fee  shown  on  NRC  Form 
526  for  the  size  standard  under  which  the 
licensee  qualifies,  resulting  in  a  fee  of  either 
Si  150  or  $250  for  each  fee  category  billed, 
instead  of  the  full  small  entity  annual  fee  of 
$2,300  or  $500. 

A  new  small  entity  form  (NRC  Form  526) 
must  be  filed  with  the  NRC  each  fiscal  year 
to  qualify  for  reduced  fees  in  that  year. 
Because  a  licensee's  "size,"  or  the  size 
standards,  may  change  from  year  to  year,  the 
invoice  reflects  the  full  fee  and  a  new  Form 
526  must  be  completed  and  returned  in  order 
for  the  fee  to  be  reduced  to  the  small  entity 
fee  amount.  Licensees  will  not  be  issued  a 
new  invoice  for  the  reduced  amount.  The 
completed  NRC  Form  526,  the  payment  of 
the  appropriate  small  entity  fee,  and  the 
"Payment  Copy"  of  the  invoice  should  be 
mailed  to  the  U.S.  Nuclear  Regulatory 
Conunission,  License  Fee  and  Accoimts 
Receivable  Branch  at  the  address  indicated 
on  the  invoice. 

If  you  have  questions  regarding  the  NRC's 
annual  fees,  please  call  the  license  fee  staff 
at  301-415-7554.  e-mail  the  fee  staff  at 
fees@nrc.gov,  or  write  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington,  DC 
20555,  Attention:  Office  of  the  Chief 
Financial  Officer. 

False  certification  of  small  entity  status 
could  result  in  civil  sanctions  being  imposed 
by  the  NRC  under  the  Program  Fraud  Civil 
Remedies  Act,  31  U.S.C.  3801  et.  seq.  NRC's 
implementing  regulations  are  found  at  10 
CFR  part  13. 
[FR  Doc.  01-14856  Filed  6-13-01;  8:45  ami 
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Protection  Agency 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  62 

[AD-FRL-6995-3] 

RIN  2060-AJ46 

Federal  Plan  Requirements  for  Small 
Municipal  Waste  Combustion  Units 
Constructed  On  or  Before  August  30, 
1999 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  On  December  6.  2000,  EPA 
adopted  emission  guidelines  for  existing 
small  municipal  waste  combustion 
(MWC)  imits.  Existing  small  MWC  units 
are  those  imits  on  which  construction 
was  commenced  on  or  before  August  30, 
1999.  Sections  111  and  129  of  the  Clean 
Air  Act  (CAA)  require  States  with 
existing  small  MWC  units  subject  to  the 
emission  guidelines  to  submit  plans  to 
EPA  that  implement  and  enforce  the 
emission  guidelines.  Indian  Tribes  may 
submit,  but  are  not  required  to  submit. 
Tribal  plans  to  implement  and  enforce 
the  emission  guidelines  in  Indian 
coimtry.  State  plans  are  due  from  States 
with  small  MWC  units  subject  to  the 
emission  guidelines  on  December  6, 
2001.  If  a  State  or  Tribe  with  existing 
small  MWC  units  does  not  submit  an 
approvable  plan  within  2  years  after 
promulgation  of  the  emission  guidelines 
(December  6,  2002),  sections  111(d)  and 
129  of  the  CAA  require  EPA  to  develop, 
implement,  and  enforce  a  Federal  plan 
for  small  MWC  units  located  in  that 
State  or  Tribal  jurisdiction.  This  action 
proposes  a  Federal  plan  to  implement 
emission  guidelines  for  small  MWC 
units  located  in  States  and  Indian 
coimtry  without  EPA  approved  and 
effective  State  or  Tribal  plans.  This 
Federal  plan,  when  it  is  hnalized,  will 
be  an  interim  action  because  on  the 
effective  date  of  an  approved  State  or 
Tribal  plan,  the  Federal  plan  will  no 
longer  apply  to  small  MWC  units 
covered  by  the  State  or  Tribal  plan. 
DATES:  Comments.  Comments  on  the 
proposed  small  MWC  Federal  plan  must 
be  received  on  or  before  August  13, 
2001. 

Public  hearing.  A  public  hearing  will 
be  held  if  requests  to  speak  are  received 
by  June  29,  2001.  For  additional 
information  on  the  public  hearing  and 
requesting  to  speak,  see  the 


SUPPLEMENTARY  INFORMATION  section  of 
this  preamble.  The  hearing  would  take 
place  approximately  30  days  after  June 
14,  2001  and  would  begin  at  10:00  a.m. 
ADDRESSES:  Comments.  Submit 
comments  (in  duplicate,  if  possible)  to: 
The  Air  and  Radiation  Docket  and 
Information  Center  (MC-6102), 
Attention:  Docket  No.  A-2000-39 
(Federal  plan  for  small  municipal  waste 
combustion  units),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW..  Washington,  DC  20460. 
Comments  and  data  may  be  filed 
electronically  by  following  the 
instructions  under  the  SUPPLEMENTARY 
INFORMATION  section  of  this  preeunble. 

Public  Hearing.  If  EPA  receives 
requests  to  speak,  the  hearing  would 
take  place  in  Research  Triangle  Park, 
North  Carolina. 

Docket.  Docket  No.  A-2000-39 
contains  the  supporting  information  for 
this  proposal.  Docket  Nos.  A-89-08,  A- 
90-45,  and  A-98-18  contain  the 
supporting  information  for  the  EPA's 
promulgation  of  emission  guidelines  for 
existing  small  MWC  units.  The  dockets 
are  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  Center  (Mail  Code  6102), 
401  M  Street,  SW.,  Washington,  DC 
20460,  or  by  calling  (202)  260-7548. 
The  docket  is  located  in  Room  M-1500, 
Waterside  Mall  (ground  floor,  central 
mall).  The  fax  niunber  for  the  Center  is 
(202)  260-4000  and  the  E-mail  address 
is  "A-and-R-Docket@epa.gov".  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lalit  Banker  at  (919)  541-5420,  Program 
Implementation  and  Review  Group, 
Information  Transfer  and  Program 
Integration  Division  (MD-12),  U.S. 
Enviroiunental  Protection  Agency, 
Research  Triangle  Park,  Nordi  Carolina 
27711,  email:  banker.lalit@epa.gov.  For 
information  regarding  implementation 
of  this  Federal  plan,  contact  the 
appropriate  Regional  Office  (table  1)  as 
shown  in  SUPPLEMENTARY  INFORMATION. 
SUPPLEMENTARY  INFORMATION: 

Comment  Information.  Conunents 
may  be  submitted  electronically  via 
electronic  mail  (e-mail)  or  on  disk. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  via  e-mail  at  most 
Federal  Depository  Libraries.  Please 
submit  E-mail  comments  to:  "A-and-R- 
Docket@epa.gov".  Electronic  comments 


must  be  submitted  as  an  American 
Standard  Code  for  Information 
Interchange  (ASCII)  file  avoiding  the  use 
of  special  characters  or  encryption,  if 
possible.  Comments  and  data  wrill  also 
be  accepted  on  disks  or  as  an  e-mail 
attachment  in  WordPerfect  5.1,  6.1,  or 
Corel  8.0  file  format  or  ASCII  fUe 
format.  All  comments  and  data  for  this 
proposal,  whether  in  paper  form  or 
electronic  forms  such  as  through  e-mail 
or  on  diskette,  must  be  identified  by 
Docket  No.  A-2000-39. 

Persons  wishing  to  submit  proprietary 
information  for  consideration  must 
clearly  distinguish  such  information 
from  other  comments  by  clearly  labeling 
it  "Confidential  Business  Information" 
(CBI).  Submit  CBI  directly  to  the 
following  address,  and  not  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Mr.  Roberto  Morales, 
OAQPS  Document  Control  Officer,  411 
W.  Chapel  Hill  Street,  Room  740B, 
Durham,  North  Carolina  27701. 
Information  covered  by  such  a  claim  of 
confidentiality  will  be  disclosed  by  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality  is  made 
with  the  submission,  the  submission 
may  be  made  available  to  the  public 
without  further  notice.  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Public  Hearing.  If  timely  requests  to 
speak  at  a  public  hearing  are  received  by 
June  29,  2001,  a  public  hearing  would 
be  held  in  Research  Triangle  Park,  NC. 
The  public  hearing  will  provide 
interested  parties  the  opportunity  to 
present  data,  views,  or  arguments 
concerning  the  proposed  Federal  plan.  If 
you  wish  to  speak  at  a  public  hearing, 
you  should  notify  Ms.  Christine  Adams 
at  (919)  541-5590. 

Background  Information.  A  list  of 
combustion  related  rules  is  available  on 
the  Combustion  Group  website  on  the 
EPA  Technology  Transfer  Network 
website  (TTN  Web)  at  http:// 
wv\rw.epa.gov/ttn/uatw/combust/ 
list.html.  You  may  obtain  Federal 
Register  notices,  supporting 
information,  and  docket  indices  for 
these  combustion  related  rules. 

Regional  Office  Contacts.  For 
information  regarding  the 
implementation  of  the  small  MWC 
Federal  plan,  contact  the  appropriate 
EPA  Regional  Office  as  shown  in  table 
1. 
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Table  l  .—EPA  Regional  Contacts  for  Municipal  Waste  Combustors 


Regional  contact 

Jotin  Courcier,  U.S.  EPA,  Region  I  (Connecticut,  Maine,  Massact)usetts,  New  Hampshire,  Rhode  Is- 
land, Vermont),  John  F.  Kennedy  Federal  Bidg.  (CAP),  1  Congress  Street,  Suite  1100.  Boston, 
MA  02114-2023 

Ted  Gardella,  U.S.  EPA,  Region  II  (New  Jersey,  New  Yort<,  Puerto  Rico,  Virgin  Islands),  Air  Program 
Branch/25th  Floor,  290  Broadway,  New  York,  NY  10007-1866  

James  B.  Topsale,  U.S.  EPA,  Region  III  (Delaware,  District  of  Columt}ia,  Maryland,  Pennsylvania, 
Virginia,  West  Virginia),  1650  Arch  Street  Philadelphia,  PA  19103-2029  

Scott  Davis,  U.S.  EPA,  Region  IV,  (Alat>ama,  Florida,  Georgia,  Kentuclty,  Mississippi.  North  Caro- 
lina, South  Carolina,  Tennessee).  Atlanta  Federal  Center  APTMD/12th  Floor  61  Forsyth  Street. 
SW.  Atlanta.  GA  30303-8960 

Douglas  Aburano  (AR-18J) 

Charles  Hatten  (AR-18J) 

John  Pasicevicz  (AR-18HJ,  U.S.  EPA,  Region  V  (Illinois,  Indiana,  Michigan,  Minnesota,  Ohio,  Wis- 
consin), 77  W.  Jacicson  Blvd.  Chicago.  IL  60604-3507 

Kenneth  Boyce,  U.S.  EPA,  Region  VI  (Arkansas.  Louisiana,  New  Mexico,  Oklahoma,  Texas),  1445 
Ross  Ave.,  Suite  1200.  Dallas,  TX  75202-2733  

Wayne  Kaiser,  U.S.  EPA,  Region  VII  (Iowa.  Kansas.  Missouri.  Nebraska).  901  N.  5th  Street.  Kansas 
City,  KS  66101  

Mike  Owens,  U.S.  EPA.  Region  VIII  (Cok>rado,  Montana,  North  Dakota.  South  Dakota,  Utah,  Wyo- 
ming), 999  18th  Street,  SuHe  300,  Denver,  CO  80202-2466  

Mae  Wang,  U.S.  EPA,  Region  IX  (American  Samoa,  Arizona,  California.  Guam,  Hawaii,  Northern- 
Mariana  Islands,  Nevada)  75  Hawthorne  Street,  San  Francisco,  CA  94105 

Tracy  Oliver.  U.S.  EPA.  Region  X  (Alaska,  Idaho.  Oregon,  Washington),  1200  Sixth  Ave.  Seattle, 
WA  98101   


Phone  No. 


Fax  No. 


(617)  918-1659 
(212)  637-3892 
(215)  814-2190 

(404)  562-9127 
(312)  353-6960 
(312)  886-6031 

(312)  886-6084 

(214)  665-7259 

(913)  551-7603 

(303)  312-6440 

(415)  744-1200 

(206)  553-1388 


(617)  918-1505 

(215)  814-2124 

(404)562-9095 
(312)  886-0617 
(312)  886-0617 

(312)886-582^ 

(214)  665-7263 

(913)  551-7065 

(303)  312-6064 

(415)  744-1076 

(206)553-0110 


Regulated  Entities.  Entities  regulated 
by  this  action  are  existing  small  MWC 
units  with  capacities  to  combust  35  to 


250  tons  per  day  of  mimicipal  solid 
waste.  The  promulgation  of  this  Federal 


plan  would  affect  the  following 
categories  of  sources: 


Category 

NAICS  codes 

SIC  codes 

Examples  of  regulated  entities 

Industry.  Federal  government,  and  State/ 

562213:92411 

4953:9511 

Solid  waste  combustors  or  incinerators  at 

tocaV  tribal  governments. 

- 

waste-to-energy  facilities  that  generate 
electricity  or  steam  from  ttie  combustkxi 
of  garbage  (typcally  municipal  waste); 
and  solid  waste  combustors  or  inciner- 
ators at  facilities  that  combust  garbage 
(typically  munk:ipal  waste)  and  do  not 
recover  energy  from  the  waste. 

This  list  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
regarding  the  entities  EPA  expects  to  be 
regulated  by  this  Federal  plan.  This 
small  MWC  Federal  plan  would 
primarily  impact  facilities  in  North 
American  Industrial  Classification 
System  (NAICS)  codes  562213  and 
92411,  formerly  Standard  Industrial 
Classification  (SIC)  codes  4953  and 
9511,  respectively.  Not  all  facilities 
classified  under  these  codes  will  be 
affected.  To  determine  whether  a  facility 
will  be  regulated  by  this  Federal  plan, 
carefully  examine  the  applicability 
criteria  in  §§  62.15010  through  62.15035 
of  the  proposed  Federal  plan.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  yoiu  small 
MWC  unit  contact  the  Regional  Office 
listed  in  Tablet. 

Organization  of  This  Document.  The 
following  ouUine  is  provided  to  aid  in 
locating  information  in  this  preamble. 

I.    Background  of  MWC  Regulations 


II.    What  Are  the  Required  Elements  of  the 
Proposed  Small  MWC  Federal  Plan?  - 

A.  Legal  Authority  and  Enforcement 
Mechanism 

B.  Inventory  of  Affected  MWC  Units 

C.  Inventory  of  Emissions 

D.  Emission  Limits 

E.  Compliance  Schedules  and  Increments 
of  Progress 

F.  Record  of  Public  Hearings 

G.  Testing,  Monitoring,  Recordkeeping, 
and  Reporting 

H.    Progress  Reports 
ni.    Affected  Facilities 

A.  Which  MWC  Units  Will  be  Affected  by 
the  Small  MWC  Federal  Plan? 

B.  How  do  1  Determine  If  My  Small  MWC 
Unit  Is  Covered  by  an  Approved  and 
Currently  Effective  State  or  Tribal  Plan? 

IV.    Summary  of  the  Proposed  Small  MWC 
Federal  Plan 

A.  What  Are  the  Subcategories  of  Small 
MWC  Units? 

B.  What  Does  the  Federal  Plan  Require? 

C.  What  Is  the  Compliance  Schedule? 

D.  How  Did  EPA  Determine  the 
Compliance  Schedule? 


E.    How  Do  the  Federal  Plan  Compliance 
Dates  Interact  With  the  State  Plan 
Compliance  Dates? 

V.  Implications  for  Closed  Units,  Units  That 
Plan  To  Close,  and  Units  That  Plan  To 
De-Rate 

A.  Dismantled  Units 

B.  Units  That  Have  Ceased  Operation 

C.  Units  That  Will  Cease  Operation 
Within  1  Year  of  the  Effective  Date  of  the 
Federal  Plan 

D.  Units  That  Will  Cease  Operation  Later 
Than  1  Year  After  the  Effective  Date  of 
the  Federal  Plan 

E.  Units  That  Will  Cease  Operation  and 
Plan  To  Restart  After  the  Applicable 
Final  Compliance  Date  in  the  Federal 
Plan 

F.  Units  That  Plan  To  De-rate 

VI.  Implementation  of  the  Federal  Plan  and 
Delegation 

A.  Background  of  Authority  _ 

B.  Delegation  of  the  Federal  Plan  and 
Retained  Authorities 

C.  Mechanisms  for  Transferring  Authority 
Vn.    Title  V  Operating  Permits 

VIII.    Units  Subject  to  the  Federal  Plan  and 
New  Source  Performance  Standards 
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IX.  Amendment  to  Subpart  A  of  40  CFR 
Part  62 

X.  Administrative  Requirements 

A.  Executive  Order  12866 — Regulators- 
Planning  and  Review 

B.  Executive  Order  13132 — Federalism 

C.  Executive  Order  13084 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

D.  Executive  Order  13045 — Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

E.  Unfunded  Mandates  Reform  Act 

F.  Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 

G.  Paperwork  Reduction  Act 

^  H.    National  Technology  Transfer  and 
Advancement  Act 

I.  Backgrotuid  of  MWC  Regulations 

On  December  6.  2000,  EPA 
promulgated  emission  guidelines  for 
existing  small  municipal  waste 
combustion  units  (40  CFR  part  60, 
subpart  BBBB).  Existing  small  MWC 
units  are  those  units  on  which 
construction  was  commenced  on  or 
before  August  30.  1999.  States  with 
existing  small  MWC  imits  subject  to  the 
emission  guidelines  are  required  to 
submit  to  EPA  a  plan  that  implements 
and  enforces  the  subpart  BBBB  emission 
guidelines  within  1  year  after 
promidgation  of  the  emission 
guidelines,  or  by  December  6,  2001. 
Section  129(b)(3)  of  the  CAA  requires 


EPA  to  develop,  implement,  and  enforce 
a  Federal  plan  for  small  MWC  units 
located  in  States  that  have  not 
submitted  an  approvable  plan  within  2 
years  after  promulgation  of  the 
guidelines,  or  by  December  6,  2002. 
This  action  proposes  a  Federal  plan  for 
small  MWC  units  that  are  not  covered 
by  an  EPA  approved  and  effective  State 
or  Tribal  plan.  The  EPA  intends  to  make 
this  small  MWC  Federal  plan  effective 
December  6,  2002.  The  elements  of  the 
Federal  plan  are  siunmarized  in  section 
II  of  this  preamble. 

On  December  19,  1995,  EPA 
promulgated  emission  guidelines  (40 
CFR  part  60,  subpart  Cb)  for  large  and 
small  MWC  units,  hi  1997,  the  U.S. 
Coiut  of  Appeals  for  the  D.C.  Circuit 
vacated  the  emission  guidelines  as  they 
applied  to  small  MWC  units  (Davis 
County  Solid  Waste  Management  and 
Recovery  District  v.  EPA,  108  F.  3d 
1454,  D.C.  Cir.1997).  States  or  Tribes 
with  existing  large  MWC  units  subject  to 
the  subpart  Cb  emission  guidelines  were 
required  to  submit  to  EPA  a  State  or 
Tribal  plan  for  those  large  units  by 
December  19, 1996.  To  regulate  large 
MWC  imits  in  areas  without  approved 
and  currently  effective  State  or  Tribal 
plans,  EPA  promulgated  a  Federal  plan 
for  large  xmits  (40  CFR  part  62,  subpart 
FFF)  on  November  12,  1998.  The 
subpart  FFF  Federal  plan  and 


previously  submitted  State  plans  apply 
to  only  large  MWC  units.  A  separate 
Federal  plan  and  separate  State  plans 
must  be  prepared  to  implement  the 
subpart  BBBB  emission  guidelines  for 
sm^l  MWC  units. 

n.  What  Are  The  Required  Elements  of 
the  Proposed  Small  MWC  Federal  Plan? 

Sections  lll(d}  and  129  of  the  CAA. 
as  amended,  42  U.S.C.  7411(d)  and 
7429(b)(2),  require  States  to  develop  and 
implement  State  plans  for  MWC  units  to 
implement  and  enforce  the  MWC 
emission  guidelines.  Subparts  B  and 
BBBB  of  40  CFR  part  60  require  States 
to  submit  State  plans  that  include 
specified  elements.  Because  this  Federal 
plan  is  being  proposed  in  lieu  of  State 
plans,  it  includes  the  same  essential 
elements:  (1)  Identification  of  legal 
authority;  (2)  identification  of 
mechanisms  for  implementation;  (3) 
inventory  of  affected  facilities;  (4) 
emission  inventory;  (5)  emission  limits; 
(6)  compliance  schedules;  (7)  public 
hearing  requirements;  (8)  reporting  and 
recordkeeping  requirements;  and  (9) 
public  progress  reports.  Each  State  plan 
element  is  summarized  below  as  it 
relates  to  this  proposed  small  MWC 
Federal  plan.  Table  2  lists  each  element 
and  identifies  where  it  is  located  or 
codified. 


Table  2.— Required  Elements  of  the  Small  MWC  Federal  Plan 


Required  element  of  the  small  MWC  Federal  plan 

Legal  authority  and  enforcement  mechanism 

Inventory  of  Affected  MWC  Units  

Inventory  of  Emissions 

Emission  Limits  

Compliance  Schedules  

Record  of  Public  Hearings  

Testing,  Monitoring,  Recordkeeping,  and  Reporting  

Progress  Reports  


Location 


Section  129(b)(3)  of  the  CAA 

Docket  A-2000-39 

Docket  A-2000-39 

40  CFR  62.15155  through  62.15165 

40  CFR  62.15040  through  62.15095 

Docket  A-2000-39 

40  CFR  62.15170  through  62.15360 

Section  II. H  of  this  preamble 


A.  legal  Authority  and  Enforcement 
Mechanism 

A  State  or  Tribcil  plan  must 
demonstrate  that  the  State  or  Tribe  has 
the  legal  authority  to  adopt  and 
implement  the  emission  guidelines.  (See 
40  CFR  60.26.)  In  its  plan,  the  State  or 
Tribe  must  identify  the  enforcement 
mechanism  for  implementing  the 
emission  guidelines,  such  as  a  State  or 
Tribal  rule. 

1.  EPA's  Legal  Authority  in  States 

Section  301(a)  of  the  CAA  provides 
the  EPA  with  broad  authority  to  write 
regulations  that  carry  out  the  functions 
of  the  CAA.  Sections  111(d)  and 
129(b)(3)  of  the  CAA  require  the  EPA  to 


develop  a  Federal  plan  for  States  that  do 
not  submit  approvable  State  plans. 

2.  EPA's  Legal  Authority  in  Indian 
Country 

Section  301(a)  provides  EPA  with  the 
authority  to  administer  Federal 
programs  in  Indian  coimtry.  Section 
301(d)(4)  of  the  CAA  authorizes  the 
Administrator  to  directly  administer 
provisions  of  the  CAA  where  Tribal 
implementation  of  those  provisions  is 
not  appropriate  or  is  not 
administratively  feasible.  See  section  VI 
of  this  preamble  for  a  more  detailed 
discussion  of  EPA's  authority  to 
administer  the  Federal  plan  for  small 
MWC  units  in  Indian  country. 


The  EPA  is  proposing  this  Federal 
regulation  imder  the  legal  authority  of 
the  CAA  to  implement  the  emission 
guidelines  in  those  States  and  areas  of 
Indian  country  that  do  not  have  an  EPA 
approved  and  effective  plan.  As 
discussed  in  section  VI  of  this 
document,  implementation  and 
enforcement  of  the  Federal  plan  may  be 
delegated  to  State  or  Tribal  agencies 
when  requested  by  a  State  or  Tribal 
agency,  and  when  EPA  determines  that 
such  delegation  is  appropriate. 

B.  Inventory  of  Affected  MWC  Units 

As  a  required  element,  a  State  plan 
must  include  a  complete  soiu-ce 
inventory  of  small  MWC  units  affected 
by  the  emission  guideUnes.  Consistent 
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with  the  requirement  for  State  plans  to 
include  an  inventory  of  small  MWC 
units.  Docket  No.  A-2000-39  contains 
an  inventory  of  small  MWC  units  that 
may  be  covered  by  this  proposed  MWC 
Federal  plan.  The  inventory  includes  all 
small  MWC  units  because  State  plans 
have  not  been  submitted  yet.  The 
inventory  is  contained  in  a 
memorandum  entitled  "Inventory  and 
Emission  Estimates  for  Small  Municipal 
Waste  Combustor  Units  Covered  by  the 
Proposed  Section  lll(d)/129  Federal 
Plan."  The  memorandiun  serves  both 
the  small  MWC  unit  inventory 
requirement  and  the  small  MWC  unit 
emission  inventory  requirement,  which 
will  be  discussed  in  the  following 
section.  The  inventory  is  based  on 
information  available  to  EPA  during 
development  of  the  2000  emission 
guideUnes. 

The  list  of  small  MWC  units  in  the 
docket  does  not  determine  whether  your 
combustion  imit  is  covered  by  the 
proposed  small  MWC  Federal  plan. 
Sources  subject  to  the  small  MWC 
Federal  plan  are  not  limited  to  the 
sources  listed  in  docket  A-2000-39.  The 
Federal  plan  is  likely  to  apply  to  only 
a  subset  of  the  units  listed  in  the 
inventory  because  State  plans  covering 
some  of  these  imits  will  likely  be 
approved  and  become  effective  before 
the  Federal  plan  becomes  effective.  See 
§§  62.15010  through  62.15035  of  the 
proposed  subpart  JJJ  to  determine 
whether  your  combustion  imit  is 
covered. 

C.  Inventory  of  Emissions 

As  a  required  element,  a  State  plan 
must  include  an  emission  inventory  for 
MWC  units  subject  to  the  emission 
guidelines.  The  pollutants  to  be 
inventoried  include  dioxins/furans, 
cadmium  (Cd),  lead  (Pb),  mercury  (Hg), 
particulate  matter  (PM),  hydrogen 
chloride  (HCl),  nitrogen  oxides  (NO,), 
carbon  monoxide  (CO),  and  sulftu 
dioxide  (SO2).  For  this  proposal,  EPA 
has  estimated  the  emissions  from  each 
small  MWC  unit  that  may  be  covered  by 
the  Federal  plan  for  all  pollutants 
regulated  by  the  Federal  plan.  Pollutant 
emissions  are  expressed  in  megagrams 
per  year  (Mg/yr)  for  most  pollutants  and 
gran:is  per  year  (g/yr)  for  dioxins.  The 
emission  inventory  is  based  on 
information  known  about  the  combustor 
and  uses  emission  factors  contained  in 
"Compilation  of  Air  Pollutant  Emission 
Factors"  (AP-42).  Refer  to  the  emission 
estimates  memorandum  in  Docket  No. 
A-2000-39  for  the  complete  emissions 
inventory  and  details  on  the 
calculations. 


D.  Emission  Limits 

As  a  required  element,  a  State  plan 
must  include  emission  limits.  Section 
129(b)(2)  requires  these  emission  limits 
to  be  "at  least  as  protective  as"  those  in 
the  emission  guidelines.  The  emission 
limits  in  this  proposed  small  MWC 
Federal  plan  are  the  same  as  those 
contained  in  the  emission  guidelines  (40 
CFR  part  60,  subpart  BBBBU  See  Tables 
2  through  5  of  subpart  JJJ. 

Operator  Training  and  Certification. 
The  emission  guidelines  require 
American  Society  of  Mechanical 
Engineers  (ASME)  or  a  comparable  State 
program  for  operator  certification  for 
chief  facility  operators  and  shift 
supervisors,  and  an  EPA  or  comparable 
State  MWC  operator  training  course  for 
chief  facility  operators.  In  the  Federal 
plan,  ASME  operator  certification  and 
the  EPA  MWC  operator  training  course 
will  be  required.  However,  because 
State  plans  may  be  submitted  after 
promulgation  of  the  Federal  plan,  the 
proposed  Federal  plan  includes  the 
opportunity  for  States  to  submit  a 
comparable  State  program  for  operator 
certification  and  comparable  State  MWC 
training  courses  if  the  State  expects  this 
information  to  be  submitted  as  part  of 
the  State  plan.  If  States  submit  this 
information  to  EPA  before  November  14, 
2001,  EPA  intends  to  allow  State 
certification  and  State  operator  training 
courses  in  the  promulgated  Federal  plan 
for  those  States. 

E.  Compliance  Schedules  and 
Increments  of  Progress 

As  a  required  element,  a  State  plan 
must  include  compliance  schediUes  for 
retrofitting  controls  to  comply  with  the 
emission  limits  specified  in  the 
emission  guidelines.  Because  this 
proposed  MWC  Federal  plan  is 
implemented  in  Ueu  of  State  plans,  the 
compliance  schedule  includes  the  same 
increments  of  progress  as  required  in  a 
State  plan.  The  Federal  plan  increments 
of  progress  are  consistent  with  the  State 
plan  requirements  in  40  CFR  60.24  of 
subpart  B  and  subpart  BBBB.  These 
increments  of  progress  are  required  for 
compliance  schedules  that  are  longer 
than  12  months.  The  increments  of 
progress  in  the  proposed  Federal  plan 
(and  any  approved  State  plan)  are  the 
primary  mechanism  for  ensuring 
progress  toward  final  compliance.  Each 
increment  of  progress  has  a  specified 
date  for  achievement. 

This  proposed  Federal  plan  includes 
five  increments  of  progress  for  Class  I 
units  and  two  increments  of  progress  for 
Class  II  units.  A  Class  I  small  MWC  unit 
has  the  capacity  to  combust  35  to  less 
than  or  equal  to  250  tons  per  day  of 


municipal  solid  waste  and  is  located  at 
a  MWC  plant  with  an  aggregate  plant 
capacity  of  greater  than  250  tons  per 
day.  A  Class  11  small  MWC  unit  is  a 
MWC  unit  with  the  capacity  to  combust 
35  to  less  than  or  equal  to  250  tons  per 
day  of  municipal  solid  waste  and  is 
located  at  a  MWC  plant  with  an 
aggregate  plant  capacity  less  than  or 
equal  to  250  tons  per  day. 

The  increments  of  progress  to  be 
measured  for  Class  I  units  are:  (1) 
Submitting  a  final  control  plan',  (2) 
awrarding  contracts  for  control  systems 
or  process  modifications  or  orders  for 
piuchase  of  components,  (3)  beginning 
on-site  construction  or  installation  of 
the  air  pollution  control  device(s)  or 
process  changes,  (4)  completing  on-site 
construction  or  installation  of  the  air 
pollution  control  device(s)  or  prtx^ss 
changes,  and  (5)  final  compliance.  For 
Class  II  units,  dates  for  only  the  first  and 
last  increments  are  specified. 

The  MWC  owner  or  operator  is 
responsible  for  meeting  each  of  the 
increments  of  progress  for  each  MWC 
unit  no  later  than  the  applicable 
compliance  date.  The  owner  or  operator 
must  notify  EPA  as  each  increment  of 
progress  is  achieved  (or  missed).  The 
notification  must  identify  the  increment 
and  the  date  the  achieved  increment 
was  met  (or  missed).  For  an  increment 
achieved  late,  the  notification  must 
identify  the  increment  and  the  date  the 
increment  was  ultimately  achieved.  If 
the  increment  was  not  achieved,  the 
reasons  must  be  included  in  your 
notification. 

The  owrner  or  operator  must  sign  the 
notification  and  mail  the  (post-marked) 
notification  to  the  applicable  EPA 
Regional  Office  within  10  business  days 
of  the  increment  date  specified  in  the 
Federal  plan.  (See  table  1  under  the 
"Supplementary  Information"  section  of 
this  document  for  a  list  of  Regional 
Offices.)  The  definition  of  each 
increment  of  progress  follows: 

Submit  a  FinaJ  Control  Plan  (Class  I 
and  II  units).  To  meet  this  increment, 
the  ov«ier  or  operator  of  each  small 
MWC  unit  must  submit  a  final  control 
plan  describing  the  air  pollution  control 
device(s)  or  process  changes  that  will  be 
employed  so  that  each  small  MWC  unit 
complies  with  the  emission  Umits  and 
other  reauirements. 

Awara  Contract  (Class  I  units  only). 
To  award  a  contract  means  the  MWC 
owner  or  operator  enters  into  legally 
binding  agreements  or  contractual 
obligations  that  cannot  be  canceled  or 
modified  without  substantial  financial 
loss  to  the  owner  or  operator.  The  EPA 
anticipates  that  the  owner  or  operator 
may  award  a  niunber  of  contracts  to 
complete  the  retrofit.  To  meet  this 
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increment  of  progress,  the  MWC  owner 
or  operator  must  award  a  contract  or 
contracts  to  initiate  and  complete  on- 
site  construction,  initiate  and  complete 
on-site  installation  of  emission  control 
equipment,  and/ or  incorporate  process 
changes.  The  owner  or  operator  must 
mail  a  copy  of  the  contract(s)  to  EPA 
within  10  business  days  of  entering  into 
the  contract(s). 

Initiate  On-site  Construction  (Class  I 
units  only).  To  initiate  on-site 
construction,  installation  of  air 
pollution  control  device(s),  or  process 
changes  means  to  initiate  on-site 
construction  and/or  installation  of 
emission  control  equipment  and  initiate 
the  process  changes  outlined  in  the  final 
control  plan. 

Complete  On-site  Construction  (Class 
I  units  only).  To  complete  on-site 
construction  means  that  all  necessary 
air  pollution  control  device(s)  or  process 
changes  identiHed  in  the  final  control 
plan  are  in  place,  on  site,  and  ready  for 
operation  on  the  MWC  unit. 

Final  Compliance  (Class  I  and  II 
units).  To  be  in  final  compliance  means 
to  incorporate  all  process  changes  or 
complete  retrofit  construction  as 
designed  in  the  final  control  plan.  The 
owner  or  operator  must  connect  the  air 
pollution  control  equipment  or  process 
changes  with  the  affected  facility 
identified  in  the  final  control  plan  such 
that  if  the  affected  facility  is  brought  on 
line  all  necessary  process  changes  or  air 
pollution  control  equipment  are 
operating  as  designed.  Within  180  days 
after  the  date  the  facility  is  required  to 
achieve  final  compliance,  the  initial 
performance  test  must  be  conducted.  On 
or  after  the  date  the  initial  performance 
test  is  completed  or  is  required  to  be 
completed,  whichever  is  earlier,  no 
pollutant  may  be  discharged  into  the 
atmosphere  from  an  affected  facility  in 
excess  of  the  applicable  emission  limits. 

F.  Record  of  Public  Hearings 

As  a  required  element  of  a  State  plan, 
a  State  must  include  opportunity  for 
public  participation  in  developing, 
adopting,  and  implementing  the  State 
plan.  If  requested,  a  public  hearing  will 
be  held  for  this  small  MWC  Federal  plan 
in  Research  Triangle  Park,  NC.  (See  the 
DATES  section  of  this  preamble.)  The 
hearing  record  will  appear  in  Docket 
No.  A-2000-39.  Written  public 
comments  also  are  solicited.  (See  the 
ADDRESSES  section  of  this  dociunent.) 
The  EPA  will  review  and  consider  the 
oral  and  written  comments  in 
developing  the  final  small  MWC  Federal 
plan. 


G.  Testing,  Monitoring,  Recordkeeping, 
and  Reporting 

As  a  required  element,  a  State  plan 
must  include  the  testing,  monitoring, 
and  recordkeeping  and  reporting 
requirements  in  40  CFR  part  60,  subpart 
BBBB.  The  proposed  small  MWC 
Federal  plan  includes  the  same 
provisions. 

H.  Progress  Reports 

As  a  required  element  of  a  State  plan, 
a  State  must  submit  to  EPA  aimual 
reports  on  progress  in  the 
implementation  of  the  emission 
guidelines.  Emissions  data  will  be 
reported  to  the  Aerometric  Emissions 
Information  Retrieval  System  Facility 
Subsystem  as  specified  in  40  CFR  part 
60,  appendix  D.  If  a  State  oi  Tribe  has 
been  delegated  authority  to  implement 
and  enforce  the  proposed  Federal  plan, 
the  State  or  Tribe  will  submit  annual 
progress  reports  to  EPA,  as  required  by 
40  CFR  60.25(e)  of  subpart  B.  These 
reports  can  be  combined  with  the  State 
Implementation  Plan  report  required  by 
40  CFR  51.32  of  subpart  Q,  in  order  to 
avoid  duplicative  reporting.  Each 
progress  report  must  include 
compliance  status,  enforcement  actions, 
information  whether  increments  of 
progress  have  been  met,  identification  of 
sources  that  have  ceased  operation  or 
started  operation,  updated  emission 
inventory  and  compliance  information, 
and  copies  of  technical  reports  on  any 
performance  testing  and  monitoring.  For 
MWC  imits  in  States  where  authority 
has  not  been  delegated,  EPA  intends  to 
prepare  aimual  progress  reports. 

m.  Affected  Facilities 

A.  Which  MWC  Units  Will  Re  Affected 
by  the  Small  MWC  Federal  Plan? 

This  Federal  plan  will  affect  existing 
small  MWC  imits  that  are  not  regulated 
by  an  EPA  approved  and  effective  State 
or  Tribal  plan.  In  this  proposed  Federal 
plan,  a  small  MWC  unit  is  defined  as 
any  MWC  unit  with  a  combustion 
design  capacity  of  35  to  250  tons  per 
day  of  municipal  solid  waste  (MSW) 
that  commenced  construction  on  or 
before  August  30,  1999.  Each  small 
MWC  unit  will  be  subject  to  this  Federal 
plan  if  any  of  the  following  is  true  on 
the  effective  date  of  the  Federal  plan: 

(1)  An  applicable  State  or  Tribal  plan 
has  not  become  effective;^ 


'  The  effective  date  of  a  State  or  Tribal  plan  from 
EPA's  perspective  (a  State  and  Tribal  may  have  an 
earlier  effective  date)  is  30  days  after  the  State  or 
Tribal  plan  final  approval  is  published  in  the 
Federal  Register  if  the  final  approval  is  via  the 
regular  regulatory  procedure  of  proposal  with 
opportunity  for  comment  followed  by 
promulgation.  If  the  approval  is  by  direct  final 


(2)  An  applicable  State  or  Tribal  plan 
was  in  effect  but  was  subsequently 
vacated  in  whole  or  in  part;  or 

(3)  An  applicable  State  or  Tribal  plan 
was  in  effect  but  was  subsequently 
revised  such  that  it  is  no  longer  as 
protective  as  the  emission  guidelines. 

Once  an  approved  State  or  Tribal  plan 
is  in  effect,  the  Federal  plan  will  no 
longer  apply  to  a  small  MWC  unit 
covered  by  such  plan.  An  approved 
State  or  Tribal  plan  is  a  plan  that  EPA 
has  reviewed  and  approved  based  on 
the  requirements  in  40  CFR  part  60, 
subpart  B  to  implement  and  enforce  40 
CFR  part  60,  subpart  BBBB. 

If  a  State  or  Tribe  submits  a  State  or 
Tribal  plan  and  that  State  or  Tribal  plan 
is  approved  and  becomes  effective 
before  the  Federal  plan  becomes 
effective,  the  MWC  Federal  plan  will 
not  apply  to  small  MWC  units  covered 
by  that  State  or  Tribal  plan. 
Furthermore,  promulgation  of  this  MWC 
Federal  plan  does  not  preclude  a  State 
or  Tribe  from  submitting  a  State  or 
Tribal  plan  later.  The  EPA  encourages 
States  and  Tribes  to  continue  to  submit 
State  or  Tribal  plans  for  approval  after 
the  promulgation  of  the  Federal  plan.  If 
a  State  or  Tribe  submits  a  State  or  Tribal 
plan  after  promulgation  of  the  small 
MWC  Federal  plan,  EPA  will  review 
and  approve  or  disapprove  the  plan. 
Upon  the  effective  date  of  EPA's 
approval  of  the  State  or  Tribal  plan,  the 
Federal  plan  will  no  longer  apply, 
except  those  Federal  plan  provisions 
that  may  have  been  incorporated  by 
reference  imder  the  section  lll(d)/129 
State  or  Tribal  plan,  or  delegated  to  the 
State  by  EPA. 

B.  How  Do  I  Determine  If  my  Small 
MWC  Unit  Is  Covered  by  an  EPA 
Approved  and  Currently-Effective  State 
or  Tribal  Plan? 

Part  62  of  Title  40  of  the  Code  of 
Federal  Regulations  identifies  the    . 
approval  of  section  11 1(d)/ 129  State  or 
Tribal  plans  for  designated  pollutants 
and  designated  facilities  in  each  State  or 
area  of  Indian  Coimtry.  However,  part 
62  is  updated  only  once  a  year.  Thus, 
if  part  62  does  not  indicate  that  your 
State  or  Tribal  area  has  an  approved  and 
effective  plan,  you  should  contact  your 
State  environmental  agency's  air 
director  or  your  EPA  Regional  Office 
(Table  1)  to  determine  if  approval 
occiured  since  publication  of  the  most 
recent  version  of  part  62. 

At  the  time  of  this  proposal,  no  States 
have  submitted  State  plans.  State  plans 


rulemaking,  the  effective  date  of  the  State  or  Tribal 
plan  is  60  days  after  the  approval  is  published  in 
the  Federal  Register,  if  no  adverse  comments  are 
received. 
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are  due  December  6,  2001  and  EPA 
expects  States  to  submit  State  plans 
before  that  date. 

IV.  Siunmary  of  the  Proposed  Small 
MWC  Federal  Plan 

The  proposed  small  MWC  Federal 
plan  contains  the  same  subcategories, 
emission  limits,  and  other  requirements 
as  the  emission  guidelines  promulgated 
on  December  6,  2000  (65  FR  76378). 
Refer  to  the  attached  regulation,  40  CFR 
part  62,  subpart  JJJ  for  the  entire  set  of 
requirements.  The  major  requirements 
are  sununarized  in  the  following 
sections. 

A.  What  Are  the  Subcategories  of  Small 
MWC  Units? 

Within  this  proposed  Federal  plan, 
the  small  MWC  imit  population  is 
subcategorized  based  on  aggregate 
capacity  of  the  plant  where  the 
individual  small  MWC  unit  is  located. 
The  resulting  subcategories  are  as 
follows:  Class  I  units  are  small  MWC 
units  located  at  plants  with  an  aggregate 
plant  capacity  greater  than  250  tons  per 
day  of  MSW;  Class  II  units  are  small 
MWC  luiits  located  at  plants  v^rith  an 
aggregate  plant  capacity  less  than  or 
equal  to  250  tons  per  day  of  MSW. 

B.  What  Does  the  Federal  Plan  Require? 

The  proposed  Federal  plan,  which 
will  implement  the  emission  guidelines, 
includes  emission  limits,  operating 
practice  requirements,  operator  training 
and  certification  requirements,  and 
compliance  and  perJPormance  testing 
requirements.  The  proposed  Federal 
plan  contains  emission  limits  for 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
sulfur  dioxide,  hydrogen  chloride, 
nitrogen  oxides,  and  carbon  monoxide. 
The  emission  limits  for  Class  I  and  Class 
n  small  MWC  imits  are  listed  in  Tables 
2  through  5  of  the  proposal  subpart  JJJ. 
In  addition  to  emission  limits,  EPA  is 
proposing  guidelines  for  unit  operating 
load,  flue  gas  temperatiue  at  the 
particulate  matter  control  device  inlet, 
and  carbon  feed  rate  as  part  of  the 
required  good  combustion  practices. 
The  EPA  is  also  proposing  requirements 
for  the  control  of  fugitive  ash  emissions. 

C.  What  Is  the  Compliance  Schedule? 

Class  I  and  Class  II  small  MWC  imits 
will  be  required  to  follow  the  generic 
compliance  schedule  in  table  1  of 
proposed  subpart  JJJ,  unless  the  State  or 
owner/operator  chooses  to  submit  a  site- 
specific  compliance  schedule.  Under 
the  generic  compliance  schedule.  Class 
I  units  would  be  required  to  reach  final 
compliance  by  November  6,  2005.  Class 


n  units  would  be  required  to  reach  final 
compliance  by  May  6,  2005. 

The  proposed  Federal  plan  includes 
two  options  for  establishing  the 
compliance  schedule.  Under  both 
options  the  increment  dates  are  defined 
and  are  enforceable.  The  Federal  plan 
could  function  with  only  a  generic 
compliance  schedule,  but  in  order  to 
provide  flexibility,  this  proposal 
includes  an  alternative.  As  described  in  < 
section  n.E  of  this  preamble  and 
consistent  with  the  emission  guidelines. 
Class  I  units  are  required  to  meet  five 
increments  of  progress  and  Class  II  units 
are  required  to  meet  two  increments  of 
progress. 

Tne  compliance  schedule  for  facilities 
affected  by  this  small  MWC  Federal 
plan  can  be  established  by  option  1 
(generic  compliance  schedule  proposed 
by  EPA)  or  option  2  (site-specific 
compliance  schedule  consistent  with 
the  draft  State  plan). 

In  cases  where  option  2  has  not  been 
exercised,  the  owner  or  operator  of  an 
affected  facility  will  be  subject  to  option 
1  (generic  schedule).  However,  if  the 
State  or  the  MWC  owner  or  operator 
submits  a  schedule  that  EPA  approves 
(option  2),  the  owner  or  operator  will  be 
subject  to  that  alternative  schedule. 
Under  option  2,  a  State  or  an  MWC 
owner  operator  will  be  required  to 
submit  a  site-specific  compliance 
schedule  to  EPA  prior  to  November  14, 
2001.  Under  option  2,  EPA  will  review 
the  schedule  and  approved  schedules 
will  be  incorporated  into  the  final 
Federal  plan.  The  two  options  are 
discussed  below. 

Option  1 .  Generic  Compliance 
Schedule.  Option  1  is  the  generic 
default  alternative.  For  MWC  units 
covered  by  the  Federal  plan  where  State 
plans  or  compliance  schedules  have  not 
been  submitted,  EPA  is  proposing  a 
generic  compliance  schedule  and 
increments  of  progress.  Under  option  1, 
a  generic  compliance  schedule  will 
apply  to  each  Class  I  or  Class  n  small 
MWC  unit. 

Option  2.  Site-specific  Compliance 
Schedules.  Under  optiqn  2,  a  State  or  an 
MWC  owner  or  operator  may  submit  to 
EPA  a  site-specific  compliance  schedule 
as  negotiated  between  the  State  and  an 
MWC  owner  or  operator  to  EPA  before 
November  14,  2001.  The  State  or  MWC 
owner  or  operator  can  submit 
alternative  dates  for  increments  2,  3,  4, 
and  5  for  Class  I  units  and  an  alternative 
increment  5  date  for  Class  II  units.  The 
increment  1  date  will  be  the  same  as 
option  1.  The  increment  5  final 
compliemce  date  for  Class  I  and  Class  11 
units  cannot  be  later  than  December  6, 
2005.  States  should  submit  the 
schedules  to  thefr  respective  Regional . 


office  contacts  listed  in  Table  1  for 
Rc^onal  contacts. 

The  EPA  recognizes  that  Class  I  units 
may  need  flexibility  for  the  award 
contract  date,  the  start  construction 
date,  and  the  finish  construction  date 
given  facility-s[>ecific  retrofit 
considerations  and  constraints.  Also, 
there  may  be  some  unique  site-specific 
circumstances  where  a  Class  I  or  Class 
n  unit  cannot  complete  retrofit  by  the 
generic  schedule  increment  compliance 
date.  Subpart  B  requires  compliance  as 
expeditiously  as  practicable,  and  section 
129  specifies  that  the  compliance  date 
can  be  no  later  than  5  years  after 
promulgation  of  the  emission 
guidelines.  Therefore,  the  site-specific 
final  compliance  date  can  be  no  later 
than  December  6,  2005.  Following 
review  and  approval  of  these  site- 
specific  schedules,  EPA  will  add  them 
to  the  Federal  plan  at  promulgation. 
Offering  this  flexibility  assures  the 
Federal  plan  is  fully  consistent  with 
State  plans  that  are  approved  after  the 
Federal  plan  is  promulgated.  For 
example,  in  some  cases  the  State  may 
have  negotiated  a  retrofit  schedule  with .. 
the  MWC  owner  or  operator,  determined 
what  retrofit  schedule  is  feasible  for 
specific  MWC  units,  held  public 
hearings,  and  considered  public 
comments  in  establishing  the  schedule. 

The  increment  1  date  for  Class  I  and 
Class  n  units  under  both  options  is  the 
same.  For  several  reasons,  EPA  believes 
that  requiring  owners  or  operators  to 
submit  a  final  control  plan  by  August  6, 
2003  for  Class  I  units  and  September  6, 
2003  for  Class  11  units  provides  adequate 
time  to  prepare  a  final  control  plan:  (1) 
Owners  and  operators  have  known 
about  this  requirement  since  1995;  (2) 
owners  and  operators  have  over  1  year 
to  prepare  the  final  control  plan  upon 
publication  of  this  notice;  and  (3)  the 
final  control  plan  does  not  require 
detailed  drawings  or  plans. 

In  summary,  the  proposed  MWC 
Federal  plan  includes  two  options  for 
defining  the  increment  dates.  The  EPA 
believes  the  options  maximize 
flexibility  and  increase  regulatory 
efficiency.  The  EPA  included  a  similar 
approach  in  the  large  MWC  unit  Federal 
plan.  Commenters  on  the  large  MWC 
unit  Federal  plan  supported  EPA's 
approach.  The  EPA  believes  that  this 
approach  also  makes  sense  for  owners 
or  operators  of  small  MWC  units. 

D.  How  Did  EPA  Determine  the 
Compliance  Schedule? 

The  EPA  determined  the  proposed 
Class  n  generic  compliance  schedule 
based  on  two  case  studies  of  retrofits  at 
small  MWC  imits  at  plants  that  have 
capacities  of  less  than  250  tons  per  day. 
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Both  plants  retrofitted  an  acid  gas/fabric 
fiher/carbon  injection  system  that  can 
meet  the  emission  limits  for  Class  II 
units  in  the  proposed  small  MWC 
Federal  plan.  The  EPA  also  contacted  a 
vendor  of  modular  MWC  units  and  add- 
on air  pollution  control  equipment  to 
obtain  additional  information  on  retrofit 
schedules  for  Class  II  units.  The 
schedule  is  6  months  shorter  than  the 
schedule  promulgated  for  large  MWC 
units  and  proposed  for  Class  I  small 
MWC  units  because  most  Class  D  units 
can  use  control  devices  assembed  from 
modular  control  components  that  do  not 
need  as  much  site-specific  design, 
fabrication,  and  installation  time. 
Memorandums  that  provide  detail  on 
the  case  studies,  the  discussion  with  the 
MWC  vendor,  and  the  basis  of  the  Class 
I  and  Class  II  generic  compliance 
schedules  are  located  in  Docket  A- 
2000-39.  items  II-B-1  through  II-B-5. 

The  proposed  Class  I  generic 
compliance  schedule  is  the  same  as  the 
generic  compliance  schedule  in  the 
large  MWC  Federal  plan.  The  generic 
compliance  schedule  for  large  MWC 
units  is  based  on  retrofit  studies  of  large 
MWC  units  at  three  MWC  plants  (see 
Docket  A-97-45,  II-A-1  through  II-A- 
4).  The  EPA  is  proposing  the  same 
compliance  schedule  for  Class  I  MWC 
units  as  large  MWC  units  on  the  basis 
of  similarities  in  size  and  retrofit 
requirements.  Class  I  small  MWC  units 
will  need  the  same  technology  as  large 
MWC  units  to  meet  the  emission  limits 
in  the  respective  Federal  plans  {see 
Docket  A-2000-39.  item  II-B-1). 

For  Class  I  units,  the  compliance 
schedule  for  dioxin  and  mercury 
depends  on  the  date  of  the  MWC  unit's 
construction.  The  emission  guidelines 
require  Class  I  small  MWC  imits  that 
commenced  construction, 
reconstruction,  or  modification  after 
Jime  26,  1987  to  achieve  compliance 
with  the  mercury  and  dioxin  limits 
within  1  year  after  State  plan  approval 
{or  1  year  after  a  revised  construction 
permit  or  a  revised  operating  permit  is 
issued,  if  a  permit  modification  is 
required,  whichever  is  later).  The  EPA 
is,  therefore,  proposing  to  require 
compliance  with  the  mercury  and 
dioxin  limits  within  1  year  after  the 
effective  date  of  the  MWC  Federal  plan, 
or  1  year  after  a  revised  construction 
permit  or  a  revised  operating  permit  is 
issued,  if  a  permit  modification  is 
required,  whichever  is  later.  Final 
compliance  must  be  achieved  no  later 
than  the  applicable  final  compliance 
date  in  the  Federal  plan,  even  if  the  date 
"1  year  after  permit  issuance"  exceeds 
the  applicable  final  compliance  date  in 
the  Federal  plan. 


E.  How  Do  the  Federal  Plan  Compliance 
Dates  Interact  With  the  State  Plan 
Compliance  Dates? 

Before  the  Federal  plan  is  in  effect,  a 
State  may  submit  a  State  plan  to  EPA 
containing  variable  compliance  dates. 
Although  the  increment  dates  can  vary, 
they  are  subject  to  EPA's  review  and  the 
final  compliance  date  cannot  be  later 
than  December  6,  2005. 

After  the  Federal  plan  is  in  effect,  a 
State  may  submit  a  State  plan  to  EPA  or 
receive  approval  for  a  State  plan. 
However,  if  submitted  or  approved  after 
the  Federal  plan  is  in  effect,  the 
compliance  schedule  dates  in  the  State 
plan  must  be  no  later  than  the 
applicable  generic  compliance  schedule 
dates  in  the  promulgated  Federal  plan. 
The  EPA  is  proposing  and  taking 
comment  on  EPA's  position  that  State 
plans  that  are  submitted  to  EPA  after  the 
Federal  plan  is  in  effect  must  contain 
the  same  or  earlier  incremental  and  final 
compliance  dates  as  the  Federal  plan. 

V.  Implications  for  Closed  Units,  Units 
That  Plan  To  Close,  and  Units  That 
Plan  To  De-Rate 

The  emission  guidelines  (40  CFR  part 
60,  subpart  BBBB)  require  small  MWC 
units  to  comply  with  the  emission  limits 
or  cease  operation  within  3  years 
following  approval  of  a  State  plan,  but 
no  later  than  5  years  after  publication  of 
the  final  emission  guidelines  (40  CFR 
part  60,  subpart  BBBB)  in  the  Federal 
Register.  The  Federal  plan  requires 
owners  or  operators  of  a  small  MWC 
unit  to  either:  (1)  Come  into  compliance 
with  the  plan  within  1  year  after  the 
effective  date  of  the  plan;  or  (2)  meet 
increments  of  progress  and  come  into 
compliance  by  the  applicable  final 
compliance  date  in  die  Federal  plan. 
This  section  describes  how  this  Federal 
plan  addresses  various  categories  of 
closed  small  MWC  units  and  de-rated 
small  MWC  units,  including: 

•  Dismantled  small  MWC  units; 

•  Small  MWC  imits  that  have  ceased 
operation; 

•  Small  MWC  luaits  that  will  cease 
operation  rather  than  comply  with  the 
Federal  plan; 

•  Small  MWC  units  that  will  cease 
operation  and  plan  to  restart  after  the 
applicable  final  compliance  date  in  the 
Federal  plan;  and 

•  Small  MWC  units  that  will  de-rate 
(reduce  capacity). 

A.  Dismantled  Units 

Units  that  are  partially  or  fully 
dismantled  are  not  required  to  be 
included  in  the  small  MWC  unit 
inventory  that  is  an  element  of  a  State 
plan  or  this  Federal  plan.  Small  MWC 


units  are  partially  or  fully  dismantled  if 
they  have  been  physically  altered  so 
they  cannot  operate.  Dismantled  units 
cannot  be  restarted  without  extensive 
work;  and  if  they  were  restarted,  they 
would  be  considered  a  new  unit  and 
would  be  subject  to  the  new  source 
performance  standard  (40  CFR  part  60, 
subpart  AAAA)  rather  than  to  the  State 
or  Federal  plan  for  existing  units. 

B.  Units  That  Have  Ceased  Operation 

Small  MWC  units  that  are  known  to 
have  ceased  operation  (but  are  not 
known  to  be  dismantled)  are  included 
in  the  inventory  element  of  this 
proposed  Federal  plan.  Such  units  must 
also  be  identified  in  any  State  plans 
submitted  to  EPA.  If  the  owner  or 
operator  of  these  inactive  small  MWC 
units  plans  to  restart  these  imits  before 
the  applicable  final  compliance  date  in 
the  Federal  plan,  the  units  would  be 
required  to  achieve  the  same 
compliance  schedule  required  for  other 
small  MWC  units.  In  order  to  assure 
compliance  by  the  required  date,  the 
owner  or  operator  of  units  that  have 
ceased  operation,  but  who  plans  to 
restart  the  units  before  the  applicable 
final  compliance  date  in  the  Federal 
plan,  must  submit  a  final  control  plan 
and  the  luiits  must  comply  with  the 
increments  of  progress  on  the  same 
generic  schedule  as  other  small  MWC 
units  subject  to  this  Federal  plan.  (See 
section  II.E  for  a  discussion  of 
comphance  schedules  and  increments 
of  progress.) 

If  inactive  small  MWC  imits  will  not 
be  restarted  until  after  the  applicable 
final  compliance  date  in  the  Federal 
plan,  a  control  plan  is  not  needed. 
However,  the  proposed  Federal  plan 
specifies  that  any  units  that  have  ceased 
operation  and  are  planned  to  be 
restarted  after  the  applicable  final 
compliance  date  in  the  Federal  plan, 
must  complete  retrofit  and  comply  with 
the  emission  limits  and  operational 
requirements  immediately  upon 
restarting.  Performance  testing  to 
demonstrate  compliance  will  be 
required  within  180  days  after 
restarting.  The  dates  for  increments  of 
progress  that  lead  to  final  compliance 
(e.g.,  awarding  contracts,  initiating  on- 
site  construction,  completing  on-site 
construction)  will  not  need  to  be 
specified  for  units  that  have  ceased 
operation  and  plan  to  restart  after  the 
applicable  final  compliance  date  in  the 
Federal  plan,  because  these  activities 
must  occur  before  restart  while  the  imits 
are  closed  and  have  no  emissions.  If  a 
unit  is  operated  after  the  applicable 
final  compliance  date  in  the  Federal 
plan  without  compl)dng,  it  will  be  a 
violation  of  the  Federal  plan. 
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C.  Units  That  Will  Cease  Operation 
Within  1  Year  of  the  Effective  Date  of 
the  Federal  Plan 

The  owner  or  operator  of  currently 
operating  small  MWC  units  subject  to 
this  Federal  plan  who  will  cease 
operation  of  the  units  rather  than 
comply  with  the  emission  limits  will  be 
required  to  notify  EPA  at  the  time  that 
final  control  plans  are  due.  The  owner 
operator  will  specify  whether  the  small 
MWC  units  will  cease  operation  within 
1  year  or  at  a  later  date.  If  the  owner  or 
operator  notifies  EPA  that  the  small 
MWC  units  will  cease  operation  within 
1  year  of  the  effective  date  of  this 
Federal  plan,  the  owner  or  operator  will 
not  be  required  to  enter  into  a  legally 
enforceable  cease  operation  agreement. 
However,  if  the  owner  or  operator  does 
not  cease  operation  of  the  units  by  the 
date  1  year  after  the  effective  date,  it 
will  be  a  violation  of  the  Federal  plan. 

D.  Units  That  Will  Cease  Operation 
Later  Than  1  Year  After  the  Effective 
Date  of  the  Federal  Plan 

The  owner  or  operator  of  a  small 
MWC  unit  that  will  cease  operations 
more  than  1  year  after  the  effective  date 
of  the  Federal  plan  will  be  required  to 
notify  EPA  at  the  time  the  final  control 
plan  is  due  that  the  owner  or  operator 
will  cease  operation  of  the  unit.  The 
owner  or  operator  of  such  a  small  MWC 
unit  also  will  need  to  enter  into  a  legally 
enforceable  cease  operation  agreement 
with  EPA  by  the  date  the  final  control 
plan  is  due.  The  cease  operation 
agreement  will  include  the  date  that 
operation  will  cease.  The  owner  or 
operator  of  a  Class  I  MWC  unit  that  is 
ceasing  operation  more  than  1  year  after 
the  effective  date  of  this  Federal  plan 
will  also  submit  data  for  dioxins/furans 
emission  tests  conducted  during  or  after 

I      1990  by  the  date  the  final  control  plan 

I      is  due  for  your  Class  I  MWC  unit 

according  to  the  schedule  in  Table  1  or 

I      Table  9  of  subpart  JJJ  (see  §  62.15095). 

I      The  requirement  to  submit  data  for 
dioxins/furans  emission  tests  is 

'     consistent  with  subpart  BBBB.  The 
cease  operation  agreement  ensures  that 

I     the  small  MWC  unit  vail  cease 
operation  by  an  agreed-upon 
enforceable  date.  In  all  cases,  this  date 
will  be  no  later  than  the  applicable  final 
compliance  date  in  the  Federal  plan. 

E.  Units  That  Will  Cease  Operation  and 
Plan  To  Restart  After  the  Applicable 
Final  Compliance  Date  in  the  Federal 
Plan 

Small  MWC  units  covered  by  this 
Federal  plan  that  will  cease  operation 
within  1  year  of  the  effective  date  of  the 
Federal  plan  can  be  restarted  after  the 


applicable  final  compliance  date  in  the 
Federal  plan  if  the  units  achieve 
compliance  upon  restarting.  The 
proposed  Federal  plan  specifies  that 
when  a  small  MWC  unit  restarts  after 
the  applicable  final  compliance  date  in 
the  Federal  plan,  it  must  comply  with 
the  Federal  plan  emission  limits  and 
operational  requirements  upon 
restarting.  There  will  be  no  need  to 
establish  and  meet  specific  dates  for  the 
remaining  increments  of  progress  (i.e., 
awarding  contracts,  initiating  on-site 
construction,  completing  on-site 
construction,  and  final  compliance) 
because  these  increments  must  be 
completed  while  the  unit  is  closed  and 
there  are  no  emissions.  The  proposed 
Federal  plan  specifies  that  the  unit  must 
achieve  final  compliance  with  the 
Federal  plan  emission  limits  and 
operating  requirements  as  soon  as  it  is 
restarted.  The  performance  test  to 
demonstrate  compliance  will  be 
required  within  180  days  after 
restarting. 

F.  Units  That  Plan  To  De-rate 

The  proposed  Federal  plan  will  allow 
the  owner  or  operator  of  a  small  MWC 
unit  to  de-rate  the  capacity  of  a  small 
MWC  unit  to  below  35  tons  per  day. 
Therefore,  the  small  MWC  unit  will  no 
longer  be  subject  to  the  small  MWC 
Federal  plan.  De-rating  means  a 
permanent  change  that  physically 
reduces  the  capacity  of  the  small  MWC 
unit  to  less  than  35  tons  per  day  of 
MSW.  De-rating  cannot  be 
accomplished  through  a  permit 
provision,  nor  can  it  be  self-imposed 
operating  restrictions  such  as  limiting 
steam  flow  or  the  waste  charge  rate.  De- 
rating must  be  a  permanent  physical 
restriction. 

The  owner  or  operator  that  plans  to 
de-rate  a  small  MWC  unit  would  de-rate 
the  unit  on  the  same  schedule  and 
increments  that  the  small  MWC  unit  has 
to  follow,  if  it  were  to  be  retrofitted  to 
meet  the  emission  limits.  For  example, 
the  owner  or  operator  of  a  Class  II  small 
MWC  unit  that  is  subject  to  the 
proposed  generic  compliance  schedule 
will  need  to  submit  a  plan  describing 
the  specific  physical  changes  and 
schedule  for  accomplishing  the  de- 
rating on  the  date  the  final  control  plan 
is  due.  The  owner  or  operator  will  need 
to  complete  the  de-rating  by  the  final 
compliance  date  for  Class  D  units.  Once 
the  small  MWC  unit  physically  is 
unable  to  combust  35  tons  per  day  or 
more,  it  will  no  longer  be  subject  to  the 
small  MWC  Federal  plan. 


VI.  Implementation  of  the  Federal  plan 
and  Delegation 

A.  Background  of  Authority 

Under  sections  111(d)  and  129(b)  of 
the  CAA,  EPA  is  required  to  adopt 
emission  guidelines  that  are  applicable 
to  existing  solid  waste  incineration 
sources.  These  emission  guidelines  are 
not  enforceable  until  EPA  approves  a 
State  or  Tribal  plan  or  adopts  a  Federal 
plan  that  implements  and  enforces 
them,  and  the  State,  Tribal,  or  Federal 
plan  has  become  effective.  As  discussed 
above,  the  Federal  plan  regulates  small 
MWC  units  in  a  State  or  Tribal  area  that 
does  not  have  a  EPA-approved  plan 
currently  in  effect. 

Congress  has  determined  that  the 
primary  responsibility  for  air  pollution 
prevention  and  control  rests  with  State 
and  local  agencies.  See  section  101(a)(3) 
of  the  CAA.  Consistent  with  that  overall 
deteixaination.  Congress  established 
sections  111  and  129  of  the  CAA  with 
the  intent  that  the  States  and  local 
agencies  take  the  primary  responsibility 
for  ensuring  that  the  emission 
limitations  and  other  requirements  in 
the  emission  guidelines  are  achieved. 
Also,  in  section  111(d)  of  the  CAA, 
Congress  explicitly  required  that  EPA 
establish  procedures  that  are  similar  to 
those  under  section  110(c)  for  State 
Implementation  Plans.  Although 
Congress  required  EPA  to  propose  and 
promulgate  a  Federal  plan  for  States  that 
fail  to  submit  approvable  State  plans  on 
time.  States  and  Tribes  may  submit 
approvable  plans  after  promulgation  of 
the  Federal  plan.  The  EPA  strongly 
encourages  States  that  are  unable  to 
submit  approvable  plans  to  request 
delegation  of  the  Federal  plan  so  that 
they  can  have  primary  responsibility  for 
implementing  the  emission  guidelines, 
consistent  with  Congress'  intent. 

Approved  and  effective  State  plans  or 
delegation  of  the  Federal  plan  is  EPA's 
preferred  outcome  since  EPA  believes 
that  State  and  local  agencies  not  only 
have  the  responsibility  to  carry  out  the 
emission  guidelines,  but  also  have  the 
practical  knowledge  and  enforcement 
resources  critical  to  achieving  the 
highest  rate  of  compliance.  For  these 
reasons,  EPA  will  do  all  that  it  can  to 
expedite  delegation  of  the  Federal  plan 
to  State  and  local  agencies,  whenever 
possible. 

The  EPA  also  believes  that  Indian 
Tribes  are  the  primary  parties 
responsible  for  regulating  air  quality 
within  Indian  country,  if  they  desire  to 
do  so.  See  EPA's  Indian  Policy  ("PoHcy 
for  Administration  of  Environmental 
Programs  on  Indian  Reservations," 
signed  by  William  D.  Ruckelshaus, 
Administrator  of  EPA,  dated  November 
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4,  1984),  reaffirmed  in  a  1994 
memorandum  ("EPA  Indian  Policy." 
signed  by  Carol  M.  Browner, 
Administrator  of  EPA,  dated  March  14, 
1994). 

B.  Delegation  of  the  Federal  Plan  and 
Retained  Authorities 

If  a  State  or  Indian  Tribe  intends  to 
take  delegation  of  the  Federal  plan,  the 
State  or  Indian  Tribe  must  submit  to  the 
appropriate  EPA  Regional  Office  a 
written  request  for  delegation  of 
authority.  The  State  or  Indian  Tribe 
must  explain  how  it  meets  the  criteria 
for  delegation.  See  generally  "Good 
Practices  Manual  for  Delegation  of  NSPS 
and  NESHAP"  (EPA,  February  1983).  In 
order  to  obtain  delegation,  an  Indian 
Tribe  must  also  establish  its  eligibility 
to  be  treated  in  the  same  manner  as  a 
State.  The  letter  requesting  delegation  of 
authority  to  implement  the  Federal  plan 
must  demonstrate  that  the  State  or  Tribe 
has  adequate  resoiuces,  as  well  as  the 
legal  and  enforcement  authority  to 
administer  and  enforce  the  program.  A 
memorandiun  of  agreement  between  the 
State  or  Tribe  and  EPA  will  set  forth  the 
terms  and  conditions  of  the  delegation, 
the  effective  date  of  the  agreement,  and 
will  also  serve  as  the  mechanism  to 
transfer  authority.  Upon  signature  of  the 
agreement,  the  appropriate  EPA 
Regional  Office  will  publish  an  approval 
notice  in  the  Federal  Register,  thereby 
incorporating  the  delegation  of  authority 
into  the  appropriate  subpart  of  40  CFR 
part  62. 

If  authority  is  not  delegated  to  a  State 
or  Indian  Tribe,  EPA  will  implement  the 
Federal  plan.  Also,  if  a  State  or  Tribe 
fails  to  properly  implement  a  delegated 
portion  of  die  Federal  plan,  EPA  will 
assume  direct  implementation  and 
enforcement  of  that  portion.  The  EPA 
will  continue  to  hold  enforcement 
authority  along  with  the  State  or  Tribe 
even  when  a  State  or  Tribe  has  received 
delegation  of  the  Federal  plan.  In  all 
cases  where  the  Federal  plan  is 
delegated,  EPA  will  retain  and  will  not 
transfer  authority  to  a  State  or  Tribe 
certain  authorities  which  could  change 
the  stringency  of  the  underlying 
standard,  which  are  likely  to  be 
nationally  significant,  or  which  may 
require  a  national  rulemaking  and 
subsequent  Federal  Register  notice.  The 
following  authorities  may  not  be 
delegated  to  State,  Tribal  or  local 
agencies:  approval  of  alternative  non- 
opacity  emission  standards,  approval  of 
alternative  opacity  standard,  approval  of 
major  alternatives  to  test  methods, 
approval  of  major  alternatives  to 
monitoring,  waiver  of  recordkeeping, 
and  approval  of  exemption  to  operating 


practice  requirements  in 
§  62.15145(e)(5). 

C.  Mechanisms  for  Transferring 
Authority 

There  are  two  mechanisms  for 
transferring  implementation  authority  to 
State  or  Tribal  agencies:  (1)  When  EPA 
approves  a  State  or  Tribal  plan  after  the 
Federal  plan  is  in  effect;  and  (2)  if  a 
State  or  Tribe  does  not  submit  or  obtain 
approval  of  its  own  plan,  EPA  may 
delegate  to  a  State  or  Tribe  the  authority 
to  implement  the  Federal  plan.  Both  of 
these  options  are  described  in  more 
detail  below. 

1.  State  or  Tribe  Submits  a  Plan  After 
Small  MWC  Units  Located  in  the  Area 
Are  Subject  to  the  Federal  Plan 

After  small  MWC  units  in  a  State  or 
Tribal  area  become  subject  to  the 
Federal  plan,  the  State  or  Tribal  agency 
may  still  adopt  and  submit  a  plan  to 
EPA.  If  EPA  determines  Uiat  the  State  or 
Tribal  plan  is  as  protective  as  the 
emission  guidelines,  EPA  will  approve 
the  State  or  Tribal  plan.  If  EPA 
determines  that  the  plan  is  not  as 
protective  as  the  emission  guidelines, 
EPA  will  disapprove  the  plan  and  the 
small  MWC  units  proposed  to  be 
covered  in  the  State  or  Tribal  plan  will 
remain  subject  to  the  Federal  plan  imtil 
a  State  or  Tribal  plan  covering  those 
small  MWC  units  is  approved  and 
effective. 

Upon  the  effective  date  of  a  State  or 
Tribal  plan,  the  Federal  plan  wrill  no 
longer  apply  to  small  MWC  units 
covered  by  such  a  plan  and  the  State  or 
Tribal  agency  will  implement  and 
enforce  the  State  or  Tribal  plan  in  lieu 
of  the  Federal  plan.  When  an  EPA 
Regional  Office  approves  a  State  or 
Tribal  plan,  it  will  amend  the 
appropriate  subpart  of  40  CFR  part  62  to 
indicate  such  approval. 

2.  State  Takes  Delegation  of  the  Federal 
Plan 

The  EPA,  in  its  discretion,  may 
delegate  to  State  or  Tribal  agencies  the 
authority  to  implement  the  Federal 
plan.  As  discussed  above,  EPA  believes 
that  it  is  advantageous  and  the  best  use 
of  resoiux:es  for  State  agencies  to  agree 
to  undertake,  on  EPA's  behalf,  the 
administrative  and  substantive  role  in 
implementing  the  Federal  plan  to  the 
extent  EPA  decides  it  is  appropriate  and 
where  authorized  by  State  law.  If  a  State 
requests  delegation,  EPA  will  generally 
delegate  the  entire  Federal  plan  to  the 
State  agency.  These  functions  include 
administration  and  oversight  of 
compliance  reporting  and  recordkeeping 
requirements,  small  MWC  inspections, 
and  preparation  of  draft  notices  of 


violation  and  enforcement.  Enforcement 
authority  can  be  delegated  to  State  and 
Tribal  agencies,  but  EPA  always  retains 
Federal  enforcement  authority.  The  EPA 
also  believes  that  it  is  the  best  use  of 
resources  for  Tribal  agencies  to 
undertake  a  role  in  the  implementation 
of  the  Federal  plan.  The  Tribal 
Authority  Rule  (TAR)  issued  on 
February  12,  1998  (63  FR  7254)  provides 
Tribes  the  opportunity  to  develop  and 
implement  Clean  Air  Act  programs. 
However,  due  to  resource  constraints 
and  other  factors  unique  to  Tribal 
governments,  it  leaves  to  the  discretion 
of  the  Tribe  whether  to  develop  these 
programs  and  which  elements  of  a 
program  they  will  adopt.  Consistent 
with  the  approach  of  the  TAR,  EPA  may 
choose  to  delegate  a  partial  Federal  plan 
(i.e.,  to  delegate  authority  for  some 
functions  needed  to  carry  out  the  plan) 
in  appropriate  circumstances  and  where 
authorized  by  Tribal  law.  Both  States,  or 
Tribal  agencies,  that  have  taken 
delegation,  as  well  as  EPA,  will  have 
responsibility  for  bringing  enforcement 
actions  against  sources  violating  Federal 
plan  provisions.  However,  EPA 
recognizes  that  Tribes  have  limited 
criminal  enforcement  authority,  and 
EPA  will  address  in  the  delegation 
agreement  with  the  Tribe  how  criminal 
enforcement  issues  are  referred  to  EPA. 

VH.  Title  V  Operating  Permits 

Sources  subject  to  this  small  MWC 
Federal  plan  must  obtain  title  V 
operating  permits.  These  title  V 
operating  permits  must  assiue 
compliance  with  all  applicable 
requirements  for  these  soiuces, 
includnig  all  applicable  requirements  of 
this  Federal  plan.  See  40  CFR  70.6(a)(1), 
70.2,  71.6(a)(1)  and  71.2. 

Owners  or  operators  of  section  129 
soxirces  (including  small  MWC  imits) 
subject  to  standards  and  regulations 
under  sections  111  and  129  must 
operate  pursuant  to  a  title  V  permit  not 
later  than  36  months  after  promulgation 
of  emission  guidelines  under  section 
129  or  by  the  effective  date  of  the  State, 
Tribal,  or  Federal  title  V  operating 
permits  program  that  covers  the  area  in 
which  the  unit  is  located,  whichever  is 
later.  2  The  EPA  has  interpreted  section 
129(e)  to  be  consistent  with  section 
503(d)  of  the  CAA  and  40  CFR  70.7(b) 
and  71.7(b).  (See,  e.g.,  the  final  Federal 
plan  for  Hospital/Medical/Infectious 
Waste  Incinerators,  August  15,  2000  (65 
FR  49868.  49878)).  Section  503(d)  of  die 


2  As  of  today's  proposal,  all  areas  in  the  country 
are  Covered  by  title  V  programs,  including  the  Outer 
Continental  Shelf.  See  40  CFR  55.6.  As  a  result,  the 
relevant  section  129(e)  date  for  small  MWC  units  is 
36  months  following  promulgation  of  40  CFR  part 
60.  subpart  BBBB  (December  6,  2003). 
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CAA  and  40  CFR  70.7(b)  and  71.7(b) 
allow  a  source  to  operate  without  being 
in  violation  of  tide  V  once  the  source 
has  submitted  a  timely  and  complete 
permit  application,  even  if  the  source 
has  not  yet  received  a  final  title  V 
operating  permit  from  the  permitting 
authority.  Therefore,  a  tide  V 
application  should  be  submitted  early 
enough  for  the  permitting  authority  to 
find  the  application  either  complete  or 
incomplete  before  the  tide  V  application 
deadline.  In  the  event  the  application  is 
found  incomplete  by  the  permitting 
authority,  the  soiurie  must  submit  the 
information  needed  to  make  the 
application  complete  by  the  application 
deadline  in  order  to  obtain  the 
application  shield.  See  40  CFR 
62.15400(c)  and  40  CFR  70.5(a)(2)  and 
71.5(a)(2).  The  above  interpretation  is 
important  because  in  the  absence  of 
such  an  interpretation,  a  section  129 
source  may  be  required  to  prepare  and 
submit  a  complete  tide  V  application 
and  have  the  permit  issued  in  a  very 
short  period  of  time  after  becoming 
subject  to  a  title  V  program.  ^ 

ConsequenUy,  if  an  owner  or  operator 
of  a  small  MWC  unit  is  required  to 
obtain  a  title  V  permit  for  the  first  time 
by  virtue  of  being  subject  to  this  Federal 
plan,  the  owner  or  operator  must  submit 
a  complete  tide  V  permit  application  by 
not  later  than  36  months  after 
promulgation  of  40  CFR  part  60,  subpart 
BBBB  (December  6,  2003). 

The  above  permit  application 
deadline,  however,  reflects  the  latest 
possible  date  by  which  complete 
applications  for  existing  small  MWC 
units  can  be  submitted  in  order  for  such 
applications  to  be  considered  timely.  It 
is  important  to  note  that  if  an  earlier 
application  deadline  applies  to  an 
existing  small  MWC  unit,  then  this 
deadline  must  be  met  in  order  for  the 
unit  to  be  in  compliance  with  section 
502(a).  To  determine  when  an 
application  is  due  for  an  existing  small 
MWC  unit,  section  129(e)  of  the  CAA 
must  be  read  in  conjunction  with 


^  For  example,  in  the  absence  of  such  an 
interpretation,  if  a  final  Federal  plan  were  to 
become  effective  more  than  24  months  after  the 
promulgation  of  emission  guidelines  applicable  to 
a  section  129  source,  that  source  would  have  less 
than  12  months  to  prepare  and  submit  a  complete 
title  V  permit  application  and  to  have  the  permit 
issued.  The  later  such  a  Federal  plan  becomes 
effective,  the  less  time  a  source  would  have  to 
complete  the  permitting  process.  Moreover,  to  read 
section  129(e)  as  inconsistent  with  section  503(d) 
and  40  CFR  70.7(b)  and  71.7(b)  would  be  in  conflict 
with  the  requirements  of  section  503(c),  which 
require  sources  to  submit  title  V  applications  not 
later  than  12  months  after  becoming  subject  to  a 
title  V  permits  program.  Such  a  reading  could 
require  some  section  129  sources  to  have  been 
issued  final  title  V  permits  in  potentially  much  less 
time  than  allotted  for  non-section  129  sources  to 
submit  their  title  V  applications. 


section  503(c)  of  the  CAA.  As  stated  in 
section  503(c).  a  source  has  up  to  12 
months  to  apply  for  a  tide  V  permit 
once  it  becomes  subject  to  a  tide  V 
permitting  program.^  For  example,  if  an 
existing  small  MWC  unit  becomes 
subject  to  a  title  V  permitting  program 
for  the  first  time  on  the  effective  date  of 
this  Federal  plan,  then  the  source  must 
apply  for  a  tide  V  permit  within  12 
months  of  the  effective  date  of  the 
Federal  plan  in  order  to  operate  after 
this  date  in  compliance  with  Federal 
law. 

An  application  deadline  earlier  than 
either  of  the  two  dates  noted  above,  i.e., 
not  later  than  36  months  after  the 
promulgation  of  subpart  BBBB  or  not 
later  than  12  months  after  the  effective 
date  of  this  Federal  plan,  may  apply  to 
an  existing  small  MWC  unit  if  it  is 
subject  to  tide  V  for  more  than  one 
reason.  For  example,  an  existing  small 
MWC  unit  may  already  be  subject  to 
tide  V  as  a  residt  of  being  a  major  source 
under  one  or  more  of  three  major  source 
definitions  in  title  V — section  112, 
section  302,  or  part  D  of  tide  I  of  the 
CAA.  See  40  CFR  70.3(a)(1)  and 
71.3(a)(1)  (subjecting  major  sources  to 
dde  V  permitting)  and  40  CFR  70.2  and 
71.2  (defining  major  source  for  purposes 
of  tide  V).  Additionally,  an  existing 
small  MWC  unit  may  already  be  subject 
to  tide  V  if  it  is  subject  to  some  other 
earlier  promidgated  standard  under 
section  111  or  112  of  the  CAA.  See  40 
CFR  70.3(a)  and  (b)  and  71.3(a)  and  (b) 
for  a  list  of  the  applicability  criteria 
which  trigger  the  requirement  to  apply 
for  a  tide  V  permit. 

If  your  unit  is  not  subject  to  an  earlier 
permit  application  deadline,  a  complete 
tide  V  permit  application  for  an  existing 
small  MWC  unit  must  be  submitted  not 
later  than  36  months  after  promulgation 
of  subpart  BBBB  (December  6,  2003). 
For  any  existing  small  MWC  unit 
subject  to  the  requirements  of  this 
Federal  plan  and  not  subject  to  an 
earlier  application  deadline,  this  final 
application  deadline  applies  regardless 
of  when  this  Federal  plan  is  effective. 
For  any  existing  small  MWC  unit 
subject  to  the  requirements  of  an  EPA 
approved  and  effective  section  111(d)/ 
129  State  plan  for  small  MWC  units  and 
not  subject  to  an  earlier  application 
deadline,  this  final  application  deadline 
applies  regardless  of  when  the  EPA 


approved  section  lll(d)/129  State  plan 
is  effective. 

If  an  owner  or  operator  is  already 
subject  to  tide  V  by  virtue  of  some 
requirement  other  than  this  Federal  plan 
and  has  submitted  a  timely  and 
complete  permit  application,  but  the 
draft  title  V  permit  has  not  yet  been 
released  by  the  permitting  authority, 
then  the  owner  or  operator  must 
supplement  the  title  V  application  by 
including  the  applicable  requirements 
of  this  Federal  plan  in  accordance  with 
40  CFR  70.5(b)  or  71.5(b).  ff  an  owner     ■ 
or  operator  of  an  existing  small  MWC 
imit  is  already  subject  to  title  V  by 
virtue  of  some  requirement  other  than 
this  Federal  plan  and  already  possesses 
a  title  V  permit  with  a  remaining  term 
of  3  or  more  years  on  the  effective  date 
of  this  Federal  plan,  then  the  owner  or 
operator  will  receive  from  the 
permitting  authority  a  notice  of  intent  to 
reopen  the  title  V  permit  to  include  the 
requirements  of  this  Federal  plan  in 
accordance  with  the  procedures 
established  in  40  CFR  70.7(f)  or  71.7(f). 
An  owner  or  operator  of  an  existing 
small  MWC  unit  with  a  title  V  permit 
having  a  remaining  term  of  less  than  3 
years  on  the  effective  date  of  this 
Federal  plan  need  not  have  the  tide  V 
permit  reopened,  as  a  matter  of  Federal 
law,  to  include  the  Federal  plan 
requirements.*  However,  the  owner  or 
operator  remains  subject  to,  and  must 
act  in  compliance  with,  these  Federal 
plan  requirements  and  all  other 
applicable  requirements  to  which  the 
source  is  subject.  See  40  CFR  70.6(a)(1), 
70.2,  71.6(a)(1)  and  71.2. 

Vm.  Units  Subject  to  the  Federal  Plan 
and  New  Source  Performance 
Standards 

This  section  describes  the 
relationship  between  the  Federal  plan 
and  the  three  NSPS  in  terms  of 
applicability  and  emission  limits.  The 
MWC  emission  guidelines  apply  and 
this  proposed  Federal  plan  will  apply  to 
MWC  units  35  tons  per  day  or  more  and 
less  than  or  equal  to  250  tons  per  day 
in  combustion  capacity  that  commenced 
construction  before  August  30. 1999. 
There  are  also  three  new  source 


*  If  a  source  is  subject  to  title  V  for  more  than  one 
reason,  the  12-month  time  frame  for  submitting  a 
title  V  application  is  triggered  by  the  requirement 
which  first  causes  the  source  to  become  subject  to 
title  V.  As  provided  in  section  503(c)  of  the  CAA, 
permitting  authorities  may  establish  permit 
application  deadlines  earlier  than  the  12-month 
deadline. 


5  See  CAA  section  502(b)(6);  40  CFR  70.7(f)(l)(i) 
and  71.7(f)(l)(i).  Permitting  authorities  are  required 
to  reopen  title  V  permits  to  incorporate  additional 
applicable  requirements  when  3  or  more  years 
remain  on  a  major  part  70  or  part  71  source's  permit 
term.  Reopenings  required  by  40  CFR  70.7(0(l)(i) 
and  71.7(n(1)(i)  must  be  completed  not  later  than 
IB  months  after  promulgation  of  the  applicable 
requirement.  Ovmers  or  operators  of  small  MWC 
units,  which  have  been  permitted  and  are  subject 
to  this  Federal  plan,  may  wish  to  consult  their 
operating  permits  program  regulations  or  permitting 
authorities  to  determine  whether  their  permits  must 
be  reopened  to  incorporate  the  requirements  of  this 
Federal  plan. 
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performance  standards  (NSPS)  that 
apply  to  MWC  units. 

The  first  NSPS  for  MWC  units.  40 
CFR  part  60  subpart  E,  was  promulgated 
in  1971.  It  applies  to  incinerators 
combusting  more  than  45  Mg  per  day 
(50  tons  per  day)  of  MSW  that  were 
constructed  or  modified  after  August  17, 
1971.  The  only  pollutant  regulated  by 
subpart  E  is  particulate  matter  (PM),  and 
the  PM  limit  is  higher  than  the  limit  in 
the  proposed  Federal  plan.  Thus,  small 
MWC  units  complying  with  the  Federal 
plan  PM  limit  would  also  comply  with 
the  subpart  E  NSPS  emission  limit  for 
PM. 

The  second  NSPS,  subpart  Ea,  was 
promulgated  on  February  11, 1991  and 
revised  on  December  19, 1995.  This 
NSPS  apphes  to  MWC  units  with 
capacities  to  combust  greater  than  250 
tons  per  day,  and  therefore,  will  not 
apply  to  units  subject  to  this  small 
MWC  Federal  plan  (MWC  units  with 
design  combustion  capacity  less  than  or 
equal  to  250  tons  per  day). 

The  third  NSPS,  subpart  AAAA, 
applies  to  small  MWC  units  that:  1) 
commence  construction  after  August  30, 
1999,  or  2)  commence  modification  or 
reconstruction  6  months  after 
promulgation  of  subpart  AAAA.  There 
is  no  overlap  between  the  proposed 
Federal  plan  and  the  subpart  AAAA 
NSPS — sources  are  not  subject  to  both 
rules. 

K.  Amendments  to  Subpart  A  of  40 
CFR  Part  62 

The  EPA  is  amending  part  62  to 
clarify  that  the  part  60  general 
provisions  apply  to  State  and  Federal 
plans.  The  part  60  general  provisions 
apply  to  the  emission  guidelines; 
however,  the  emission  guidelines  are 
not  implemented  and  enforced  until  a 
State  or  Federal  plan  is  developed  and 
codified  in  part  62.  Because  part  62  does 
not  specifically  state  that  the  part  60 
general  provisions  apply,  EPA  is 
amending  part  62  to  clarify  that  they 
apply  to  State  and  Federal  plans. 

The  general  provisions  ol  part  60  and 
its  appendices  contain  important 
addresses,  definitions,  testing  and 
monitoring  requirements,  and 
incorporations  by  reference.  In  addition, 
the  general  provisions  allow  owners  or 
operators  to  apply  to  the  Administrator 
for  flexibility  in  demonstrating 
compliance.  For  example,  owners  and 
operators  may  apply  to  the 
Administrator  for  approval  of 
alternative  or  equivalent  test  methods, 
alternative  reporting,  or  alternative 
monitoring  requirements.  The 
amendment  to  part  62  contained  in  this 
rulemaking  also  clarifies  that  the  part  60 
general  provisions  apply  except  where 


-special  provisions  set  forth  imder  an 
appUcable  subpart  of  part  62  supersede 
any  conflicting  provisions. 

X.  Administrative  Requirements 

This  section  addresses  the  following 
administrative  requirements: 
Federalism;  Consultation  and 
Coordination  with  Indian  Tribal 
Governments;  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Rules;  Unfunded  Mandates 
Reform  Act;  Regulatory  Flexibility  Act/ 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996;  Paperwork 
Reduction  Act;  and  National 
Technology  Transfer  and  Advancement 
Act.  Many  of  these  administrative 
requirements  were  addressed  in  the 
preamble  to  the  small  MWC  emission 
guidelines  (65  FR  76378).  Since  this 
proposed  Federal  plan  would  merely 
implement  the  emission  guidelines 
promulgated  on  December  6,  2000,  and 
does  not  impose  any  new  requirements, 
many  of  the  administrative 
requirements  refer  to  the  administrative 
requirements  in  the  preamble  to  the 
small  MWC  emission  guidelines. 

A.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant,"  and  therefore,  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  t 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  proposed  Federal  plan  is  not  a 
"significant  regtdatory  action."  The 
Federal  plan  proposed  today  is 
projected  to  have  an  impact  of 
approximately  $68  million  annually 
(Docket  No.  A-98-18).  Therefore,  it  has 


been  determined  that  this  proposed 
Federal  plan  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  impUcations,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  cost^  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  EPA  consiilts  with  State  and 
local  officials  early  in  the  process  of 
developing  the  proposed  regulation. 

This  proposed  Federal  plan  does  not 
have  federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  States  have 
the  primary  responsibility  for 
negotiating  compliance  schediUes  and 
incorporating  the  emission  limits  into  a 
State  plan.  Since  sources  are  only 
covered  by  a  Federal  plan  if  an  EPA 
approved  and  currently  effective  State 
plan  is  not  in  place,  the  Federal  plan 
does  not  add  substantial  additional 
costs.  Thus,  the  requirements  of  section 
6  of  the  Executive  Order  do  not  apply 
to  the  proposed  Federal  plan. 

C.  Executive  Order  13084— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
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imposes  substantial  direct  compliance 
costs  on  those  communities  imless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  U  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  or 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  poUcies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

This  proposed  Federal  plan  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  The  EPA  is  not  aware  of 
any  small  MWC  imits  located  in  Indian 
territory.  Accordingly,  the  requirements 
of  section  3(b)  of  Executive  Order  13084 
do  not  apply  to  this  proposed  Federal 
plan. 

D.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  apphes  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  EPA. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Executive  Order  has  the  potential  to 
influence  the  regulation.  This  proposed 
Federal  plan  is  not  subject  to  Executive 
Order  13045  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866  and  because  it  is 
based  on  technology  performance  and 
not  on  health  and  safety  risks. 


E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
or  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiu«s  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significanUy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  that  this 
Federal  plan  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  1  year.  The 
proposed  Federal  plan  merely 
implements  the  small  MWC  emission 
guidelines  and  does  not  impose  any 
new  requirements.  The  Environmental 
Impact  Assessment  (ELA)  for  the  small 
miuiicipal  waste  combustor  emission 
guidelines  (Docket  No.  A-98-18)  shows 
that  the  total  annual  costs  of  the 
emission  guidelines  is  about  $68  milUon 
per  year  (in  1997  dollars),  starting  on 
the  fifth  year  after  the  emission 
guidelines  are  promulgated.  The 


proposed  Federal- plan  will  apply  to 
only  a  small  subset  of  the  units 
considered  in  the  ELA  for  the  emission 
guidelines.  Thus,  this  proposed  Federal 
plan  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 
Although  the  emission  guidelines  were 
not  subject  to  UMRA,  EPA  prepared  a 
cost-benefit  analysis  under  section  202 
of  the  UMRA  for  the  1995  emission 
guidelines.  For  a  discussion  of  how  EPA 
complied  with  the  UMRA  for  the  1995 
emission  guidelines,  including  its 
extensive  consultations  with  State  and 
local  governments,  see  the  preamble  to 
the  1995  emission  guidelines  (60  FR 
65405-65412,  December  19,  1995). 
Because  the  emission  guidelines  are 
equivalent  to  the  1995  emission 
guidelines,  no  additional  consultations 
were  necessary  during  the 
reestablishment  of  emission  guidelines 
for  small  MWC  units. 

F.  Regulatory  Flexibility  Act/Small    . 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA) 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  Federal  agencies  to 
prepare  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  the  emission  guidelines  on  small 
entities,  a  small  entity  is  defined  as:  (1) 
A  small  business  in  this  industry  that 
has  a  gross  annual  revenue  less  than  $6 
million;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  coimty.  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  or  (3)  a  small  organization 
that  is  any  not-for-profit  enterprise  that 
is  independently  owned  and  operated 
and  is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  Federal 
plan  on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substandard 
niunber  of  small  entities.  The  EPA 
expects  State  plans  to  affect  most  small     ° 
MWC  units  before  the  final  small  MWC 
Federal  plan  is  promulgated.  As  State 
plans  are  submitted  and  become 
effective,  the  Federal  plan  no  longer 
applies.  Therefore,  the  impact  of  this 
proposed  Federal  plan  is  expected  to  be 
less  than  the  impact  identified  in 
developing  the  small  MWC  emission 
gmdelines. 
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EPA's  analysis  indicates  eight  existing 
small  MWC  units  (operated  by  one 
small  business  and  seven  small 
governments)  would  be  subject  to  the 
emission  guidehnes.  In  the  analysis  for 
the  MWC  imits  that  are  considered 
small  entities,  EPA  calculated 
compliance  costs  as  a  percentage  of 
sales  for  business  and  a  percentage  of 
income  (total  household  income)  for 
governments.  The  average  estimated 
annual  compliance  cost  as  a  percentage 
of  income  is  0.03  percent  for  the  seven 
small  government  entities  and  39 
percent  for  the  one  small  business. 
Among  the  seven  potentially  affected 
government  entities,  the  maximum 
compliance  cost  was  0.25  percent. 

Although  this  proposed  Federal  plan 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA  has  tried  to  reduce  the 
impact  of  the  emission  guidelines  and 
this  proposed  Federal  plan  on  small 
entities  by  estabUshing  different 
requirements  for  Class  I  and  Class  II 
MWC  units  and  establishing  provisions 
for  less  frequent  testing  for  small  Class 
II  units.  In  addition,  EPA  involved 
representatives  of  small  entities  in  the 
development  of  the  emission  guidelines. 
For  a  summary  of  the  actions  that  EPA 
took  to  involve  small  entities  and  their 
representatives  in  the  development  of 
the  emission  guidelines,  refer  to  the 
discussion  of  the  Unfunded  Mandates 
Reform  Act  in  section  VIII.E  above. 

G.  Paperwork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements  in 
the  emission  guidelines  imder  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq  and  has 
assigned  OMB  control  number  2060- 
0424. 

The  information  will  be  used  to 
ensiue  that  the  small  MWC  unit  Federal 
plan  requirements  are  implemented 
properly  and  are  complied  with  on  a 
continuous  basis.  Records  and  reports 
are  necessary  to  identify  small  MWC 
imits  that  might  not  be  in  compliance 
with  the  small  MWC  unit  Federal  plan. 
Based  on  reported  information,  the 
implementing  agency  will  decide  which 
small  MWC  units  should  be  inspected 
and  what  records  or  processes  should  be 
inspected.  Records  that  owners  and 
operators  of  small  MWC  units  maintain 
indicate  whether  personnel  are 
operating  and  maintaining  control 
equipment  properly. 

These  recordkeeping  and  reporting 
requirements  are  specifically  authorized 
by  section  114  of  the  CAA  (42  U.S.C. 
7414).  All  information  submitted  to  the 
EPA  for  which  a  claim  of  confidentiality 
is  made  will  be  safeguarded  according 


to  EPA  policies  in  40  CFR  part  2, 
subpart  B,  Confidentiafity  of  Business 
Information. 

The  emission  guidelines  are  projected 
to  affect  approximately  90  small  MWC 
units  located  at  41  plants.  The  estimated 
average  annual  burden  for  industry  for 
the  first  3  years  after  implementation  of 
the  emission  guidelines  would  be  1,297 
person-hours  annually.  There  will  be  no 
capital  costs  for  monitoring  or 
recordkeeping  during  the  first  3  years. 
The  estimated  average  aimual  burden, 
over  the  first  3  years,  for  the 
implementing  agency  would  be  773 
hoiu«  with  a  cost  of  $30,869  (including 
travel  expenses)  per  year.  The  proposed 
Federal  plan  will  apply  to  only  a  small 
subset  of  the  units  expected  to  be 
affected  by  the  emission  guidelines. 

Burden  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  EPA  is  amending  the  table  in  40 
CFR  part  9  of  currently  approved  ICR 
control  numbers  issued  by  OMB  for 
various  regulations  to  list  the 
information  collection  requirments 
contained  in  this  proposed  Federal  plan. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub.  L.  No.  104- 
113;  15  U.S.C.  272  note)  directs  EPA  to 
use  voliuitary  consensus  standards  in 
their  regulatory  and  prociu-ement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures, 
business  practices)  developed  or 


adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  Office  of 
Management  and  Budget  (OMB),  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  voluntary 
consensus  standards. 

This  proposed  Federal  plan  involves 
technical  standards.  The  EPA  proposes 
in  this  plan  to  use  EPA  Methods  1,3, 
3A,  5,  5D.  9, 10,  22,  23,  26,  26A,  29,  and 
Performance  Specifications  (PS)  1,  2,  3, 
and  4A.  Consistent  with  the  NTTAA, 
EPA  conducted  searches  to  identify 
voluntary  consensus  standards  in 
addition  to  these  EPA  methods/ 
performance  specifications.  No 
appUcable  volimtary-consensus 
standards  were  identified  for  EPA 
Methods  9,  22,  PS  3,  and  PS  4A.  The 
search  and  review  results  have  been 
documented  and  are  placed  in  the 
docket  No.  A-200p-39  for  this  proposed 
plan. 

Two  voluntary  consensus  standards 
were  identified  as  applicable  and  EPA 
proposes  to  use  them  in  this  plan.  One 
voluntary  consensus  standard  was 
identified  as  applicable  to  PS  1.  The 
standard  ASTM  D6216  (1998), 
"Standard  Practice  for  Opacity  Monitor 
Manufactiuers  to  Certify  Conformance 
with  Design  and  Performance 
Specifications,"  has  been  incorporated 
by  reference  into  PS  1.  The  PS  1  rule 
was  published  in  the  Federal  Register 
on  August  10,  2000. 

Another  volimtary  consensus 
standard,  ASTM  D4536-96  "Particulate 
(Matter)  Modified  High  Volume,"  is 
being  proposed  as  an  alternative  to  the 
sampling  equipment  and  procedures  in 
Methods  5  or  17  in  conducting 
emissions  testing  of  positive  pressure 
fabric  filter  control  devices.  The  ASTM 
D4536-96  equipment  and  procedures 
would  be  used  in  conjunction  with  the 
sample  traverse  and  calculations  as 
described  in  Method  5D  for  this 
application.  We  invite  comments  on 
whether  including  this  ASTM  standard 
method  is  appropriate  for  this  or  other 
applications. 

Three  voluntary  consensus  standards 
have  already  been  incorporated  by 
reference  into  §60.17.  One  consensus 
standard  by  the  American  Society  of 
Mechanicsd  Engineers  (ASME)  was 
identified  for  potential  use  in  this  plan 
for  the  measiuement  of  MWC  imit  load 
level  (steam  output).  The  EPA  believes 
this  standard  is  practical  to  use  in  this 
plan  as  the  method  to  measure  MWC 
unit  load.  The  EPA  has  already 
incorporated  by  reference  (IBR)  "ASME 
Power  Test  Codes:  Test  Code  for  Steam 
Generating  Units,  Power  Test  Code 
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4.1—1964  {R1991)"  in  60.17  paragraph 
(h)(1),  (h)(2),  and  (h)(3). 

A  second  consensus  standard  by 
ASME  was  identified  for  potential  use 
in  this  plan  for  designing,  constructing, 
installing,  calibrating,  and  using  nozzles 
and  orifices.  The  EPA  believes  this 
standard  is  practical  to  use  for  the 
design,  construction,  installation, 
calibration,  and  use  of  nozzles  and 
orifices.  The  EPA  has  already 
incorporated  by  reference  (IBR) 
"American  Society  of  Mechanical 
Engineers  Interim  Supplement  19.5  on 
Instruments  and  Apparatus  : 
Application,  Part  II  of  Fluid  Meters,  6th 
edition  (1971)"  in  §60.17  paragraph 
(h)(1),  (h)(2),  and  (h)(3). 

A  third  consensus  standard  by  ASME 
(QRO-1-1994)  was  identified  for 
potential  use  for  MWC  plant  operator 
certification  requirements  instead  of 
developing  new  operator  certification 
procedures.  The  EPA  believes  this 
standard  is  practical  to  use  in  the 
emission  guidelines  that  require  a  chief 
facility  operator  and  shift  supervisor  to 
successfully  complete  the  operator 
certification  procediu-es  developed  by 
ASME.  The  EPA  has  aheady  IBR  (QRO- 
1-1994)  in  §60.17  paragraph  (h)(1), 
(h)(2),  and  (h)(3). 

In  addition  to  the  voluntary 
consensus  standards  EPA  proposes  to 
use  in  this  plan,  this  search  for  emission 
measurement  procedures  identified  21 
other  voluntary  consensus  standards. 
The  EPA  determined  that  17  of  these  21 
standards  were  impractical  alternatives 
to  EPA  test  methods/performance        .^ 
specifications  for  the  piuposes  of  this 
proposed  Federal  plan.  Therefore,  EPA 
does  not  propose  to  adopt  these 
standards  today.  The  reasons  for  this 
determination  for  the  1 7  methods  are 
discussed  below. 

The  European  standard  EN  1911-1,2,3 
(1998),  "Stationary  Soiuce  Emissions- 
Manual  Method  of  Determination  of 
HCl— Part  1:  Sampling  of  Gases  Ratified 
European  Text — Part  2:  Gaseous 
Compoimds  Absorption  Ratified 
European  Text— Part  3:  Adsorption 
Solutions  Analysis  and  Calculation 
Ratified  European  Text,"  is  impractical 
as  an  alternative  to  EPA  Methods  26  and 
26A.  Part  3  of  this  standard  cannot  be 
considered  equivalent  to  EPA  Method 
26  or  26A  because  the  sample  absorbing 
solution  (water)  would  be  expected  to 
captvue  both  HCl  and  chlorine  gas,  if 
present,  without  the  ability  to 
distinguish  between  the  two.  The  EPA 
Methods  26  and  26A  use  an  acidified 
absorbing  solution  to  first  separate  HCl 
and  chlorine  gas  so  that  they  can  be 
selectively  absorbed,  analyzed,  and 
reported  separately.  In  addition,  in  EN 
191 1  the  absorption  efficiency  for 


chlorine  gas  would  be  expected  to  vary 
as  the  pH  of  the  water  changed  during 
sampling. 

Three  standards:  ASTM  D4358-94 
(1999),  "Standard  Test  Method  for  Lead 
and  Chromium  in  Air  Particulate  Filter 
Samples  of  Lead  Chromate  Type 
Pigment  Dusts  by  Atomic  Absorption 
Spectroscopy;"  ASTM  E1741-95  (1995), 
"Standard  Practice  for  Preparation  of 
Airborne  Particulate  Lead  Samples 
Collected  During  Abatement  and 
Construction  Activities  for  Subsequent 
Analysis  by  Atomic  Spectrometry;"  and 
ASTM  E1979-98  (1998),  "Standard 
Practice  for  Ultrasonic  Extraction  of 
Paint,  Dust.  Soil,  and  Air  Samples  for 
Subsequent  Determination  of  Lead,"  are 
impractical  as  alternatives  to  EPA 
Methods  12  and  29  in  this  proposed 
Federal  plan.  These  ASTM  standards  do 
not  require  the  use  of  glass  fiber  filters 
as  in  EPA  Method  12  and  require  the 
use  of  significantly  different  digestion 
procedures  that  appear  to  be  more  mild 
than  the  EPA  Method  12  digestion 
procedure.  For  these  reasons,  these 
ASTM  standards  cannot  be  considered 
equivalent  to  EPA  Method  12.  Also,  the 
subject  ASTM  standards  do  not  require 
the  use  of  hydrogen  fluoride  (HF)  as  in 
EPA  Method  29  and,  therefore,  they 
cannot  be  used  for  the  preparation, 
digestion,  and  analysis  of  Method  29 
samples.  Additionally,  Method  29 
requires  the  use  of  a  glass  fiber  filter, 
whereas  these  three  ASTM  standards 
require  cellulose  filters  and  other 
probable  nonglass  fiber  media  which 
cannot  be  considered  equivalent  to  EPA 
Method  29. 

The  following  nine  methods  are 
impractical  alternatives  to  EPA  test 
methods/performance  specifications  for 
the  purposes  of  this  plan  because  they 
are  too  general,  too  broad,  or  not 
sufficiently  detailed  to  assure 
compliance  with  EPA  regulatory 
requirements:  ASTM  D3154-91  (1995), 
"Standard  Method  for  Average  Velocity 
in  a  Duct  (Pitot  Tube  Method),"  for  EPA 
Methods  1,  2,  3B,  and  4;  ASME  C00031 
or  PTC  19-10-1981— Part  10.  "Flue  and 
Exhaust  Gas  Analyses,"  for  EPA  Method 
3;  ASTM  D5835-95.  "Standard  Practice 
for  Sampling  Stationary  Source 
Emissions,  for  Automated 
Determination  of  Gas  Concentration," 
for  EPA  Method  3A;  ISO  10396:1993, 
"Stationary  Source  Emissions:  Sampling 
for  the  Automated  Determination  of  Gas 
Concentrations,"  for  EPA  Method  3A; 
CAN/CSA  Z223.2-M86(1986).  "Method 
for  the  Continuous  Measurement  of 
Oxygen,  Carbon  Dioxide,  Carbon 
Monoxide,  Sulphur  Dioxide,  and  Oxides 
of  Nitrogen  m  Enclosed  Combustion 
Flue  Gas  Streams,"  for  EPA  Method  3A; 
CAN/CSA  Z223.21-M1978,  "Method  for 


the  Measurement  of  Carbon  Monoxide: 
3 — Method  of  Analysis  by  Non- 
Dispersive  Infrared  Spectrometry,"  for 
EPA  Methods  10  and  lOA;  European 
Committee  for  Standardization  (CEN) 
EN  1948-3  (1997),  "Determination  of 
the  Mass  Concentration  of  PCDD'S/ 
PCDF'S— Part  3:  IdentificaUon  and 
Quantification,"  for  EPA  Method  23; 
ISO  7935:1992,  "Stationary  Source 
Emissions — ^Determination  of  the  Mass 
Concentration  of  Sulfur  Dioxide — 
Performance  Characteristics  of 
Automated  Measuring  Methods,"  for 
EPA  Performance  Specification  2  (sulfur 
dioxide  portion  only);  and  ISO 
10849:1996,  "Determination  of  the  Mass 
Concentration  of  Nitrogen  Oxides — 
Performance  Characteristics  of 
Automated  Measuring  Systems."  for 
EPA  Performance  Specification  2 
(nitrogen  oxide  portion  only). 

The  following  four  methods  are 
impractical  alternatives  to  EPA  test 
methods  for  the  purposes  of  this  plan 
because  they  lack  sufficient  quality- 
assurance  and  quality  control 
requirements  necessary  for  EPA 
compliance  assurance  requirements: 
ASME  PTC-38-80  R85  or  C00049. 
"Determination  of  the  Concentration  of 
Particulate  Matter  in  Gas  Streams."  for 
EPA  Method  5;  ASTM  D3685/D3685M- 
98,  "Test  Methods  for  Sampling  and 
Determination  of  Particulate  Matter  in 
Stack  Gases."  for  EPA  Method  5;  ISO 
9096:1992.  "Determination  of 
Concentration  and  Mass  Flow  Rate  of 
Particulate  Matter  in  Gas  Carrving 
Ducts — Manual  Gravimetric  Method," 
for  EPA  Method  5;  and  CAN/CSA 
Z223.26-M1987.  "Measurement  of  Total 
Mercury  in  Air  Cold  Vapour  Atomic 
Absorption  Spectrophotometeric 
Method."  for  EPA  Method  29. 

The  following  four  of  the  21  voluntary 
consensus  standards  identified  in  this 
search  were  not  available  at  the  time  the 
review  was  conducted  for  the  purposes 
of  this  proposed  plan  because  they  are 
under  development  by  a  voluntary 
consensus  body:  ASME/BSR  MFC  13M, 
"Flow  Measurement  by  Velocity 
Traverse,"  for  EPA  Method  1  (and 
possibly  2);  ISO/DIS  12039,  "Stationary 
Source  Emissions — Determination  of 
Carbon  Monoxide.  Carbon  Dioxide,  and 
Oxygen— Automated  Methods."  for  EPA 
Method  3A;  PREN  13211  (1998).  "Air 
Quality — Stationary  Source  Emissions — 
Determination  of  the  Concentration  of 
Total  Mercur}'."  for  EPA  Methods  101, 
101  A,  29  (portion  for  merciuy  only); 
and  ASTM  Z6590Z,  "Manual  Method 
for  Both  Speciated  and  Elemental 
Merciuy."  for  EPA  Methods  lOlA  and 
29  (portion  for  merciory  only).  While  we 
are  not  proposing  to  include  these  four 
voluntary  consensus  standards  in 
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today's  proposal,  the  EPA  will  consider 
the  standards  when  final. 

The  EPA  takes  comment  on  the 
compliance  demonstration  requirements 
proposed  in  this  Federal  plan  and 
specifically  invites  the  public  to  identify 
potentially-applicable  voluntary 
consensus  standards.  Commenters 
should  also  explain  why  this  plan 
should  adopt  these  voluntary  consensus 
standards  in  lieu  of  or  in  addition  to 
EPA's  standards.  Emission  test  methods 
and  performance  specifications 
submitted  for  evaluation  should  be 
accompanied  with  a  basis  for  the 
recommendation,  including  method 
validation  data  and  the  procedure  used 
to  validate  the  candidate  method  (if  a 
method  other  than  Method  301,  40  CFR 
part  63,  Appendix  A  was  used). 

Tables  6,  7,  and  8  of  Subpart  JJJ  list 
the  EPA  testing  methods/performance 
specifications  included  in  the  emission 
Federal  Plan  Requirements  for  Small 
Waste  Combustion  Units.  Under 
§  63.8(f)  of  subpart  A  of  the  General 
Provisions,  a  source  may  apply  to  EPA 
for  permission  to  use  alternative 
monitoring  in  place  of  any  of  the  EPA 
testing  methods/performance 
specifications. 

ListofSubiects 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations. 

40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Municipal  waste 
combustion. 

Dated:  June  5.  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  60— [AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 

2.  Section  60.17  is  amended  by 
revising  paragraphs  (h)(1)  through  (h)(3) 
to  read  as  follows: 

f  60.17    Incorporationt  by  reference. 

»        •        *        *        * 

(h)*  *  * 

(1)  ASME  QRO-1-1994.  Standard  for 
the  Qualification  and  Certification  of 
Resource  Recovery  Facility  Operators, 
EBR  approved  for  §§  60.56a,  60.54b(a), 


60.54b(b),  62.15130(a),  62.15130(c)(2)  of 
this  chapter. 

(2)  ASME  PTC  4.1-1964  (Reaffirmed 
1991),  Power  Test  Codes:  Test  Code  for 
Steam  Generating  Units  (with  1968  and 
1969  Addenda),  IBR  approved  for 

§§  60.46b,  60.58a(h)(6)(ii), 
60.58b(i)(6)(ii),  62.15265(a)(3)  of  this 
chapter. 

(3)  ASME  Interim  Supplement  19.5  on 
Instruments  and  Apparatus: 
Application,  Part  n  of  Fluid  Meters,'6th 
Edition  (1971),  IBR  approved  for 

§§  60.58a(h)(6)(ii),  60.58b(i)(6)(ii). 
62.15265(a)(4)  of  this  chapter. 

PART  62— {AMENDED] 

3.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

4.  Amend  §  62.02  by  revising 
paragraph  (b)  to  read  as  follows: 

§62.02    Introduction. 

***** 

(b)(1)  If  a  State  does  not  submit  a 
complete,  approvable  plan,  the 
Administrator  may  then  promulgate  a 
substitute  plan  or  part  of  a  plan.  The 
promulgated  provision,  plus  the 
approved  parts  of  the  State  plan, 
constitute  the  applicable  plan  for 
purposes  of  the  act. 

(2)  The  part  60  subpart  A  of  this 
chapter  general  provisions  and 
appendices  to  part  60  apply  to  part  62. 
except  as  follows:  40  CFR  60.7(a)(1), 
60.7(a)(3),  and  60.8(a)  and  where  special 
provisions  set  forth  under  the  applicable 
subpart  of  this  part  shall  apply  instead 
of  any  conflicting  provisions. 
*        *        *     ■  *        * 

5.  Amend  §62.13  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§62.13    Federal  plans. 

***** 

(d)  Conmiercial  and  industrial  solid 
waste  incineration  units  Federal  plan. 
(Reserved] 

(e)  The  substantive  requirements  of 
the  small  municipal  waste  combustion 
unit  Federal  plan  are  contained  in 
subpart  JJJ  of  this  part.  These 
requirements  include  emission  limits, 
compliance  schedules,  testing, 
monitoring,  and  reporting  and 
recordkeeping  requirements. 

6.  Amend  part  62  by  adding  subpart 
JJJ  to  read  as  follows: 

SubfMft  JJJ — Federal  Plan  Requirements 
for  Sntall  Municipal  Waste  ComtHistion 
Units  Constructed  on  or  Before  August  30, 


Introduction 

Sec. 

62.15000    What  is  the  purpose  of  this 
subpart? 


62 . 1 5005    What  are  the  principal 
components  of  this  subpart? 

Applicability  of  this  Subpart 

62.15010    Is  my  municipal  waste 

combustion  unit  covered  by  this  subpart? 
62.15015    Can  my  small  municipal  waste 

combustion  unit  be  covered  by  both  a 

State  plan  and  this  subpart? 
62.15020    Can  my  small  municipal  waste 

combustion  unit  be  exempt  from  this 

subpart? 
62.15025    How  do  I  determine  if  my  small 

municipal  waste  combustion  unit  is 

covered  by  an  approved  and  currently 

effective  State  or  Tribal  plan? 
62.15030    What  are  my  obligations  under 

this  subpart  if  I  reduce  my  small 

municipal  waste  combustion  unit's 

combustion  capacity  to  less  than  35  tons 

per  day? 
62.15035    Is  my  small  municipal  waste 

combustion  imit  subject  to  different 

requirements  based  on  plant  capacity? 

Compliance  Schedule  and  Increments  of 
Progress 

62.15040    What  are  the  requirements  for 

meeting  increments  of  progress  and 

achieving  final  compliance? 
62.15045    When  must  1  complete  each 

increment  of  progress? 
62.15050    What  must  I  include  in  the 

notifications  of  achievement  of  my 

increments  of  progress? 
62.15055    When  must  I  submit  the 

notifications  of  achievement  of 

increments  of  progress? 
62.15060    What  if  I  do  not  meet  an 

increment  of  progress? 
62.15065    How  do  I  comply  with  the 

increment  of  progress  for  submittal  of  a 

final  control  plan? 
62.15070    How  do  1  comply  with  the 

increment  of  progress  for  awarding 

contracts? 
62.15075    How  do  I  comply  with  the 

increment  of  progress  for  initiating 

onsite  construction? 
62.15080    How  do  I  comply  with  the 

increment  of  progress  for  completing 

onsite  construction? 
62.15085    How  do  I  comply  with  the 

increment  of  progress  for  achieving  final 

compliance? 
62.15090    What  must  I  do  if  I  close  my 

municipal  waste  combustion  unit  and 

then  restart  my  municipal  waste 

combustion  unit? 
62 . 1 5095    What  must  I  do  if  I  plan  to 

permanently  close  my  municipal  waste 

combustion  unit  and  not  restart  it? 

Good  Combustion  Practices:  Operator 
Training 

62.15100    What  types  of  training  must  I  do? 

62.15105    Who  must  complete  the  operator 
training  course?  By  when? 

62.15110    Who  must  complete  the  plant- 
specific  training  course? 

62.15115    What  plant-specific  training  must 
I  provide? 

62.15120    What  information  must  I  include 
in  the  plant-specific  operating  manual? 

62.15125    Where  must  I  keep  the  plant- 
specific  operating  manual? 


Federal  Register / Vol.  66.  No.  115 /Thursday,  June  14,  2001  / Proposed  Rules 


32499 


Good  Combustion  Practices:  Operator 
Certification 

62.15130    What  types  of  operator 
certification  must  the  chief  facility 
operator  and  shift  supervisor  obtain  and 
by  when  must  they  obtain  it? 

62. 1 5 1 35    After  the  required  date  for 

operator  certification,  who  may  operate 
the  municipal  waste  combustion  unit? 

62.15140    What  if  all  the  certified  operators 
must  be  temporarily  offsite? 

Good  Combustion  Practices:  Operating 
Requirements 

62.15145    What  are  the  operating  practice 

requirements  for  my  municipal  waste 

combustion  unit? 
62.15150    What  happens  to  the  operating 

requirements  during  periods  of  startup, 

shutdown,  and  malfunction? 

Emission  Limits 

62.15155    What  pollutants  are  regulated  by 

this  subpart? 
62.15160    What  emission  limits  must  I 

meet? 
62.15165    What  happens  to  the  emission 

limits  during  periods  of  startup, 

shutdown,  and  malfunction? 

Continuous  Emission  Monitoring 

62.15170    What  types  of  continuous 

emission  monitoring  must  I  perform? 
62.15175    What  continuous  emission 

monitoring  systems  must  I  install  for 

gaseous  pollutants? 
62.15180    How  are  the  data  from  the 

continuous  emission  monitoring  systems 

used? 
62.15185    How  do  I  make  sure  my 

continuous  emission  monitoring  systems 

are  operating  correctly? 
62.15190    Am  I  exempt  from  any  40  CFR 

Part  60  appendix  B  or  appendix  F 

requirements  to  evaluate  continuous 

emission  monitoring  systems? 
62.15195    What  is  my  sched  ule  for 

evaluating  continuous  emission 

monitoring  systems? 
62.15200    What  must  I  do  if  I  choose  to 

monitor  carbon  dioxide  instead  of 

oxygen  as  a  diluent  gas? 
62.15205    What  is  the  minimum  amount  of 

monitoring  data  I  must  collect  with  my 

continuous  emission  monitoring  systems 

and  is  this  requirement  enforceable? 
62.15210    How  do  I  convert  my  1-hour 

arithmetic  averages  into  appropriate 

averaging  times  and  units? 
62.15215    What  is  required  for  my 

continuous  opacity  monitoring  system 

and  how  are  the  data  used? 
62.15220    What  additional  requirements 

must  1  meet  for  the  operation  of  my 

continuous  emission  monitoring  systems 

and  continuous  opacity  monitoring 
•system? 
62.15225    What  must  I  do  if  my  continuous 

emission  monitoring  system  is 

temporarily  unavailable  to  meet  the  data 

collection  requirements? 

Stack  Testing 

62.15230    What  types  of  stack  tests  must  I 

conduct? 
62.15235    How  are  the  stack  test  data  used? 


62.15240    What  schedule  must  I  follow  for 

the  stack  testing? 
62.15245    What  test  methods  must  I  use  to 

stack  test? 
62.15250    May  I  conduct  stack  testing  less 

often? 
62.15255    May  I  deviate  from  the  13-month 

testing  schedule  if  unforeseen 

circumstances  arise? 

Other  Monitoring  Requirements 

62.15260    Must  I  meet  other  requirements 

for  continuous  monitoring? 
62.15265    How  do  I  monitor  the  load  of  my 

municipal  waste  combustion  unit? 
62^5270    How  do  I  monitor  the  temperature 

of  flue  gases  at  the  inlet  of  my  particulate 

matter  control  device? 
62.15275    How  do  I  monitor  the  injection 

rate  of  activated  carbon? 
62.15280    What  is  the  minimum  amount  of 

monitoring  data  I  must  collect  with  my 

continuous  parameter  monitoring 

systems  and  is  this  requirement 

enforceable? 

Recordkeeping 

62.15285    What  records  must  I  keep? 
62.15290    Where  must  I  keep  my  records 

and  for  how  long? 
62.15295    What  records  must  I  keep  for 

operator  training  and  certification? 
62.15300    What  records  must  I  keep  for 

stack  tests? 
62.15305    What  records  must  I  keep  for 

continuously  monitored  pollutants  or 

parameters? 
62.15310    What  records  must  I  keep  for 

municipal  waste  combustion  units  that 

use  activated  carbon? 

Reporting 

62.15315    What  reports  must  I  submit  and  in 

what  form? 
62.15320    What  are  the  appropriate  units  of 

measurement  for  reporting  my  data? 
62.15325    When  must  I  submit  the  initial 

report? 
62.15330    What  must  I  include  in  the  initial 

report? 
62.15335    When  must  I  submit  the  annual 

report? 
62.15340    What  must  I  include  in  the  annual 

report? 
62.15345    What  must  I  do  if  I  am  out  of 

compliance  with  these  standards? 
62.15350    If  a  semiannual  report  is  required, 

when  must  I  submit  it? 
62.15355    What  must  I  include  in  the 

semiannual  out-of-compliance  reports? 
62.15360    Can  reporting  dates  be  changed? 

Air  Curtain  Incinerators  That  Bum  100 
Percent  Yard  Waste 

62.15365    What  is  an  air  ciirtain  incinerator? 

62.15370    What  is  yard  waste? 

62.15375    What  are  the  emission  limits  for 

air  curtain  incinerators  that  burn  100 

percent  yard  waste? 
62.15380    How  must  I  monitor  opacity  for 

air  curtain  incinerators  that  bum  100 

percent  yard  waste? 
62.15385    What  are  the  recordkeeping  and 

reporting  requirements  for  air  curtain 

incinerators  that  bum  100  percent  yard 

waste? 


Equadons 

62.15390    What  equations  must  I  use? 
Title  V  Requirements 

62.15395    Does  this  subpart  require  me  to 

obtain  an  operating  permit  under  title  V 

of  the  Clean  Air  Act? 
62.15400    When  must  I  submit  a  title  V 

permit  application  for  my  existing  small 

MWC  unit? 

Delegation  of  Authority 

62.15405    What  authorities  are  retained  by 
the  Administrator? 

Definitions 

62.15410    What  definitions  must  I  know? 
Tables 

Table  1  of  Subpart  JJJ— Generic 

Compliance  Schedules  and 

Increments  of  Progress 
Table  2  of  Subpart  JJJ— Class  I  Emission 

Limits  For  Existing  Small  Mimicipal 

Waste  Combustion  Units 
Table  3  of  Subpart  JJJ— Class  I  Nitrogen 

Oxides  Emission  Limits  For  Existing 

Small  Mimicipal  Waste  Combustion 

Units 
Table  4  of  Subpart  JJJ— Class  II  Emission 

Limits  For  Existing  Small  Municipal 

Waste  Combustion  Units 
Table  5  of  Subpart  JJJ — Carbon 

Monoxide  Emission  Limits  For 

Existing  Small  Mimicipal  Waste 

Combustion  Units 
Table  6  of  Subpart  JJJ — Requirements  for 

Validating  Continuous  Emission 

Monitoring  Systems  (CEMS) 
Table  7  of  Subpart  JJJ — Requirements  for 

Continuous  Emission  Monitoring 

Systems  (CEMS) 
Table  8  of  Subpart  JJJ — Requirements  for 

Stack  Tests 
Table  9  of  Subpart  JJJ— Site-specific 

Compliance  Schedules  and 

Increments  of  Progress 

Subpart  JJJ— Federal  Plan 
Requirements  for  Small  Municipal 
Waste  Combustion  Units  Constructed 
on  or  Before  August  30, 1999 

Introduction 

§62.15000    What  is  ttte  purpose  of  this 
subpart? 

(a)  This  subpart  establishes  emission 
requirements  and  compliance  schedules 
for  the  control  of  emissions  from 
existing  small  municipal  waste 
combustion  units  that  are  not  covered 
by  an  EPA  approved  and  currently 
effective  State  plan.  The  pollutants 
addressed  by  these  emission 
requirements  are  listed  in  tables  2,  3,  4, 
and  5  of  this  subpart.  These  emission 
requirements  are  developed  in 
accordance  with  sections  111(d)  and 
129  of  the  Clean  Air  Act  and  subpart  B 
of  40  CFR  part  60. 
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(b)  In  this  subpart,  you  means  the 
owner  or  operator  of  a  small  municipal 
waste  combustion  imit. 

§62.15005    What  are  ttw  principal 
components  of  this  subpart? 

This  subpart  contains  five  major 
components: 

(a)  Increments  of  progress  toward 
compUance. 

(b)  Good  combustion  practices. 

(1)  Operator  training. 

(2)  Operator  certification. 

(3)  Operating  requirements.      « 

(c)  Emission  Umits. 

(d)  Monitoring  and  stack  testing. 

(e)  Recordkeeping  and  reporting. 

Applicability  ofThis  Subpart 

§  62.1 501 0    is  my  municipal  waste 
combustion  unit  covered  t>y  this  sul>part? 

(a)  This  subpart  applies  to  your  small 
mimicipal  waste  combustion  unit  if  the 
imit  meets  the  criteria  in  paragraphs 
(a)(1)  and  (a)(2)  and  the  criteria  in  either 
paragraph  (a)(3)  or  (a)(4)  of  this  section: 

(1)  Your  municipal  waste  combustion 
unit  has  the  capacity  to  combust  at  least 
35  tons  per  day  of  municipal  solid  waste 
or  refuse-derived  fuel  but  no  more  than 
250  tons  per  day  of  mimicipal  solid 
waste  or  refuse-derived  fuel. 

(2)  Your  municipal  waste  combustion 
unit  commenced  construction  on  or 
before  August  30, 1999. 

(3)  Your  municipal  waste  combustion 
unit  is  not  regulated  by  an  EPA 
approved  and  currently  effective  State 
or  Tribal  plan. 

(4)  Your  miuiicipal  waste  combustion 
unit  is  located  in  any  State  whose 
approved  State  plan  is  subsequently 
vacated  in  whole  or  in  part,  or  the 
municipal  waste  combustion  luiit  is 
located  in  Indian  country  if  the 
approved  Tribal  plan  for  that  area  is 
subsequently  vacated  in  whole  or  in 
part. 

(b)  If  you  make  a  change  to  your 
municipal  waste  combustion  unit  that 
meets  the  definition  of  modification  or 
reconstruction  after  June  6,  2001,  your 
municipal  waste  combustion  unit 
becomes  subject  to  subpart  AAAA  of  40 
CFR  part  60  (New  Source  Performance 
Standards  for  Small  Mimicipal  Waste 
Combustion  Units)  and  this  subpart  no 
longer  applies  to  your  imit. 

(c)  If  you  make  physical  or 
operational  changes  to  your  existing 
municipal  waste  combustion  unit 
primarily  to  comply  with  this  subpart, 
then  subpart  AAAA  of  40  CFR  part  60 
(New  Source  Performance  Standards  for 
Small  Municipal  Waste  Combustion 
Units)  does  not  apply  to  your  unit.  Sucb 
changes  do  not  constitute  modifications 
or  reconstructions  under  subpart  AAAA 
of  40  CFR  part  60. 


(d)  Upon  approval  of  the  State  or 
Tribal  plan,  this  subpart  will  no  longer 
apply,  except  for  the  provisions  of  this 
subpart  that  may  have  been 
incorporated  by  reference  under  the 
State  or  Tribal  plan,  or  delegated  to  the 
State  by  the  Administrator. 

§  62.1 501 5    Can  my  small  municipal  waste 
combustion  unit  be  covered  by  both  a  State 
plan  and  this  sut)part? 

(a)  If  your  municipal  waste 
combustion  unit  is  located  in  a  State 
that  has  a  State  plan  that  has  not  been 
approved  by  the  EPA  or  has  not  become 
effective,  theni  this  subpart  applies  and 
the  State  plan'would  not  apply  to  your 
municipal  waste  combustion  unit. 
However,  the  State  could  enforce  the 
requirements  of  a  State  regulation  while 
your  municipal  waste  combustion  unit 
is  still  subject  to  this  subpart. 

(b)  After  the  State  plan  is  approved  by 
the  EPA  and  becomes  effective,  your 
municipal  waste  combustion  unit  is  no 
longer  subject  to  this  subpart  and  will 
only  be  subject  to  the  approved  and 
effective  State  plan. 

§  62.1 5020    Can  my  small  municipal  waste 
comlHistion  unit  be  exempt  from  this 
sutipart? 

(a)  Small  municipal  waste  combustion 
units  that  combust  less  than  1 1  tons  per 
day.  Your  unit  is  exempt  from  this 
subpart  if  four  requirements  are  met: 

(1)  Your  municipal  waste  combustion 
unit  is  subject  to  a  federally  enforceable 
permit  limiting  municipal  solid  waste 
combustion  to  less  than  11  tons  per  day. 

(2)  You  notify  the  Administrator  that 
the  unit  qualifies  for  this  exemption. 

(3)  You  submit  to  the  Administrator  a 
copy  of  the  federally  enforceable  permit. 

(4)  You  keep  daily  records  of  the 
amount  of  municipal  soUd  waste 
combusted. 

(b)  Small  power  production  units. 
Your  unit  is  exempt  from  this  subpart  if 
four  requirements  are  met: 

(1)  Your  unit  qualifies  as  a  small 
power  production  facility  under  section 
3(17)(C)  of  the  Federal  Power  Act  (16 
U.S.C.  796(17)(C)). 

(2)  Your  unit  combusts  homogeneous 
waste  (excluding  refuse-derived  fuel)  to 
produce  electricity. 

(3)  You  notify  the  Administrator  that 
the  unit  qualifies  for  this  exemption. 

(4)  You  submit  to  the  Administrator 
documentation  that  the  unit  qualifies  for 
this  exemption. 

(c)  Cogeneration  units.  Your  unit  is 
exempt  from  this  subpart  if  four 
requirements  are  met: 

(1)  Your  unit  qualifies  as  a 
cogeneration  facility  under  section 
3(18)(B)  of  the  Federal  Power  Act  (16 
U.S.C.  796{18)(B)). 


(2)  Your  unit  combusts  homogeneous 
waste  (excluding  refuse-derived  fuel)  to 
produce  electricity  and  steam  or  other 
forms  of  energy  used  for  industrial, 
commercial,  heating,  or  cooling 
purposes. 

(3)  You  notify  the  Administrator  that 
the  unit  qualifies  for  this  exemption. 

(4)  You  submit  to  the  Administrator 
documentation  that  the  unit  qualifies  for 
this  exemption. 

(d)  Municipal  waste  combustion  units 
that  combust  only  tires.  Your  unit  is 
exempt  from  this  subpart  if  three 
requirements  are  met: 

(1)  Your  municipal  waste  combustion 
unit  combusts  a  single-item  waste 
stream  of  tires  and  no  other  municipal 
waste  (the  unit  can  cofire  coal,  fuel  oil, 
natural  gas,  or  other  nonmimicipal  solid 
waste). 

(2)  You  notify  the  Administrator  that 
the  unit  qualifies  for  this  exemption. 

(3)  You  provide  the  Administrator 
documentation  that  the  unit  qualifies  for 
this  exemption. 

(e)  Hazardous  waste  combustion 
units.  Your  unit  is  exempt  from  this 
subpart  if  the  unit  has  received  a  permit 
under  section  3005  of  the  Solid  Waste 
Disposal  Act. 

(f)  Materials  recovery  units.  Your  unit 
is  exempt  from  this  subpart  if  the  unit 
combusts  waste  mainly  to  recover 
metals.  Primary  and  secondary  smelters 
may  qualify  for  this  exemption. 

(g)  Cofired  units.  Your  unit  is  exempt 
from  this  subpart  if  four  requirements 
are  met: 

(1)  Your  unit  has  a  federally 
enforceable  permit  limiting  municipal 
solid  waste  combustion  to  30  percent  of 
the  total  fuel  input  by  weight. 

(2)  You  notify  the  Administrator  that 
the  unit  qualifies  for  this  exemption. 

(3)  You  provide  the  Administrator 
with  a  copy  of  the  federally  enforceable 
permit. 

(4)  You  record  the  weights,  each 
quarter,  of  municipal  solid  waste  and  of 
all  other  fuels  combusted. 

(h)  Plastics/rubber  recycling  units. 
Your  unit  is  exempt  from  this  subpart  if 
four  requirements  are  met: 

(1)  Your  pyrolysis/combustion  unit  is 
an  integrated  part  of  a  plastics/rubber 
recycling  imit  as  defined  under 
"Definitions"  (§62.15405). 

(2)  You  record  the  weight,  each 
quarter,  of  plastics,  rubber,  and  rubber 
tires  processed. 

(3)  You  record  the  weight,  each 
quarter,  of  feed  stocks  produced  and 
marketed  bom  chemical  plants  and 
petroleum  refineries. 

(4)  You  keep  the  name  and  address  of 
the  purchaser  of  the  feed  stocks. 

(i)  Units  that  combust  fuels  made 
from  products  of  plastics/rubber 
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recycling  plants.  Your  unit  is  exempt 
from  this  subpart  if  two  requirements 
are  met: 

(1)  Your  unit  combusts  gasoline, 
diesel  fuel,  jet  fuel,  fuel  oils,  residual 
oil,  refinery  gas,  petroleum  coke, 
liquified  petroleum  gas,  propane,  or 
butane  produced  by  chemical  plants  or 
petroleum  refineries  that  use  feed  stocks 
produced  by  plastics/rubber  recycling 
units. 

(2)  Your  unit  does  not  combust  any 
other  mimicipal  solid  waste. 

(j)  Cement  kilns.  Your  unit  is  exempt 
irom  this  subpart  if  your  cement  kiln 
combusts  municipal  solid  waste. 

(k)  Air  curtain  incinerators.  If  your  air 
curtain  incinerator  (see  §  62.15405  for 
definition)  combusts  100  percent  yard 
waste,  then  you  must  meet  only  the 
requirements  under  "Air  Curtain 
Incinerators  That  Bum  100  Percent  Yard 
Waste"  (§§62.15365  through  62.15385). 

§  62.1 5025    How  do  I  determine  if  my  small 
municipal  waste  combustion  unit  is  covered 
by  an  approved  and  currently  effective 
State  or  Tribal  Plan? 

This  part  (40  CFR  part  62)  contains  a 
list  of  all  States  and  Tribal  areas  with 
approved  Clean  Air  Act  section  111(d) 
and  section  129  plans  in  effect. 
However,  this  part  is  only  updated  once 
per  year.  Thus,  if  this  part  does  not 
indicate  that  your  State  or  Tribal  area 
has  an  approved  and  effective  plan,  you 
should  contact  your  State 
environmental  agency's  air  director  or 
your  EPA  Regional  Office  to  determine 
if  approval  has  occurred  since 
publication  of  the  most  recent  version  of 
this  part. 

S  62. 1 5030    What  are  my  obligations  under 
this  subpart  if  I  reduce  my  small  municipal 
waste  combustion  unit's  combustion 
capacity  to  less  than  35  tons  per  day? 

If  you  reduce  your  small  municipal 
waste  combustion  unit's  combustion 
capacity  to  less  than  35  tons  per  day  by 
the  final  compliance  date,  you  must 
comply  only  with  the  following 
requirements: 

(a)  You  must  submit  a  final  control 
plan  according  to  the  schedule  in  table 
1  of  this  subpart  and  comply  with 

§  62.15065(b). 

(b)  The  final  control  plan  must,  at  a 
minimum,  include  two  items: 

(1)  A  description  of  the  physical 
changes  that  will  be  made  to  accomplish 
the  reduction  in  combustion  capacity.  A 
permit  restriction  or  a  change  in  the 
method  of  operation  does  not  qualify  as 
a  reduction  in  combustion  capacity. 

(2)  Calculations  of  the  current 
maximum  combustion  capacity  and  the 
planned  maximum  combustion  capacity 
after  the  reduction.  Use  the  equations 
specified  under  §  62.15390(d)  and  (e)  to 


calculate  the  combustion  capacify  of  a 
municipal  waste  combustion  unit. 

(c)  You  must  complete  the  physical 
changes  to  accomplish  the  reduction  in 
combustion  capacity  by  the  final 
compUance  date  specified  in  table  1  of 
this  subpart. 

(d)  If  you  comply  with  all  of  the 
requirements  specified  in  paragraphs 
(a),(b),  and  (c)  of  this  section,  you  are  no 
longer  subject  to  this  subpart. 

(e)  You  must  comply  with  the 
requirements  specified  in  §62.15395 
and  §  62.15400  regarding  title  V 
permitting.  If  you  comply  with  all  of  the 
requirements  specified  in  paragraphs 
(a),  (b),  and  (c)  of  this  section,  you  are 
no  longer  subject  to  title  V  permitting 
requirements  as  a  result  of  this  subpart. 
You  will  remain  subject  to  title  V 
permitting  requirements,  however,  if 
you  are  subject  as  a  result  of  one  or 
more  of  the  applicability  criteria  in  40 
CFR  70.3(a)  and  (b)  or  71.3(a)  and  (b). 

§  62.1 5035    Is  my  small  municipal  waste 
combustion  unit  subject  to  different 
requirements  based  on  plant  capacity? 

This  subpart  specifies  different 
requirements  for  different  subcategories 
of  municipal  waste  combustion  units. 
These  two  subcategories  are  based  on 
aggregate  capacity  of  the  municipal 
waste  combustion  plant  as  defined  in 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  Cfass  1  units.  "These  are  small 
municipal  waste  combustion  units  that 
are  located  at  municipal  waste 
combustion  plants  with  aggregate  plant 
combustion  capacity  greater  than  250 
tons  per  day  of  municipal  solid  waste. 
(See  the  definition  of  municipal  waste 
combustion  plant  capacity  in  §62.15410 
for  specification  of  which  units  at  a 
plant  are  included  in  the  aggregate 
capacity  calculation.) 

lb)  class  II  units.  These  are  small 
municipal  waste  combustion  units  that 
are  located  at  municipal  waste 
combustion  plants  with  aggregate  plant 
combustion  capacity  of  no  more  than 
250  tons  per  day  of  municipal  solid 
waste.  (See  the  definition  of  municipal 
waste  combustion  plant  capacity  in 
§  62.15410  for  specification  of  which 
units  at  a  plant  are  included  in  the 
aggregate  capacity  calculation.) 

CompUance  Schedule  and  Increments 
of  Progress 

S  62.1 5040    What  are  the  requirements  for 
meeting  increments  of  progress  and 
achieving  final  compliance? 

(a)  Class  I  units.  If  you  plan  to  achieve 
compUance  more  than  1  year  following 
the  effective  date  of  this  subpart  and  a 
permit  modification  is  not  required,  or 
more  than  1  year  following  the  date  of 
issuance  of  a  revised  construction  or 


operation  permit  if  a  permit 
modification  is  required,  you  must  meet 
five  increments  of  progress: 

(1)  Submit  a  final  control  plan. 

(2)  Submit  a  notification  of  retrofit 
contract  award. 

(3)  Initiate  onsite  construction. 

(4)  Complete  onsite  construction. 

(5)  Achieve  final  compliance, 
(b)  Class  II  units.  If  you  plan  to 

achieve  compliance  more  than  1  year 
following  the  effective  date  of  this 
subpart  and  a  permit  modification  is  not 
required,  or  more  than  1  year  following 
the  date  of  issuance  of  a  revised 
construction  or  operation  permit  if  a 
permit  modification  is  required,  you 
must  meet  two  increments  of  progress: 

(1)  Submit  a  final  control  plan. 

(2)  Achieve  final  compliance. 

§  62.1 5045    When  must  I  complete  each 
incren)ent  of  progress? 

(a)  You  must  complete  each 
increment  of  progress  according  to  the 
compliance  schedule  in  table  1  of  this 
subpart  for  Class  I  and  11  units.  If  your 
Class  I  or  Class  II  unit  is  listed  in  table 
9  of  this  subpart,  then  you  must 
complete  each  increment  of  progress 
according  to  the  schedule  in  table  9  of 
this  subpart.  (See  §62.15410  for 
definitions  of  classes.) 

(b)  For  Class  I  units  (see  definition  in 
§  62.15410)  that  must  meet  the  five 
increments  of  progress,  you  must  submit 
dioxins/furans  stack  test  results  for  at 
least  one  test  conducted  during  or  after 
1990.  The  stack  tests  must  have  lieen 
conducted  according  to  the  procedures 
specified  under  §  62.15245  and  you 
must  submit  the  stack  test  results  when 
the  final  control  plan  is  due  for  your 
Class  I  MWC  unit  according  to  the 
schedule  in  table  1  or  table  9  of  this 
subpart. 

§62.15050    What  must  I  include  in  the 
notifications  of  achievement  of  my 
increments  of  progress? 

Your  notification  of  achievement  of 
increments  of  progress  must  include 
three  items: 

(a)  Notification  that  the  increment  of 
progress  has  been  achieved. 

(b)  Any  items  required  to  be 
submitted  with  the  increment  of 
progress  (§§62.15065  through 
62.15085). 

(c)  The  notification  must  be  signed  by 
the  owner  or  operator  of  the  municipal 
waste  combustion  unit. 

§  62.1 5055    When  must  I  submit  the 
notifications  of  achievement  of  increment* 
of  progress? 

Notifications  of  the  achievement  of 
increments  of  progress  must  be 
postmarked  no  later  than  10  days  after 
the  compliance  date  for  the  increment. 
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§62.15060    What  if  I  do  not  meet  an 
increment  of  progress? 

If  you  fail  to  meet  an  increment  of 
progress,  you  must  submit  a  notification 
to  the  Administrator  postmarked  within 
10  business  days  after  the  specified  date 
in  table  1  of  this  subpart  for  achieving 
that  increment  of  progress.  This 
notification  must  inform  the 
Administrator  that  you  did  not  meet  the 
increment.  You  must  include  in  the 
notification  an  explanation  of  why  the 
increment  of  progress  was  not  met  and 
your  plan  for  meeting  the  increment  as 
expeditiously  as  possible.  You  must 
continue  to  submit  reports  each 
subsequent  month  imtil  the  increment 
of  progress  is  met. 

§  62.1 5065    How  do  I  comply  with  the 
increment  of  progress  for  submittal  of  a 
final  control  plan? 

For  your  final  control  plan  increment 
of  progress,  you  must  complete  two 
items: 

(a)  Submiit  the  final  control  plan 

-  describing  the  devices  for  air  pollution 
control  and  process  changes  that  you 
will  use  to  comply  with  the  emission 
limits  and  other  requirements  of  this 
subpart.  If  you  plan  to  reduce  your 
small  municipal  waste  combustion 
unit's  combustion  capacity  to  less  than 
35  tons  per  day  by  the  final  compliance 
date  see  §62.15030. 

(b)  You  must  maintain  an  onsite  copy 
of  the  final  control  plan. 

§  62.1 5070    How  do  I  comply  with  the 
increment  of  progress  for  awarding 
contracts? 

You  must  submit  a  signed  copy  of  the 
contracts  awarded  to  initiate  onsite 
construction,  initiate  onsite  installation 
of  emission  control  equipment,  and 
incorporate  process  changes.  Submit  the 
copy  of  the  contracts  with  the 
notification  that  this  increment  of 
progress  has  been  achieved.  You  do  not 
need  to  include  docimients  incorporated 
by  reference  or  the  attachments  to  the 
contracts. 

§  62.1 5075    How  do  I  comply  with  the 
increment  of  progress  for  initiating  onsite 
construction? 

You  must  initiate  onsite  construction 
and  installation  of  emission  control 
equipment  and  initiate  the  process 
changes  outlined  in  the  final  control 
plan. 

S62.15080    How  do  I  comply  with  the 
increment  of  progress  for  completing  onsite 
construction? 

You  must  complete  onsite 
construction  and  installation  of 
emission  control  equipment  and 
complete  process  changes  outlined  in 
the  final  control  plan. 


§62.15085    How  do  I  comply  with  the 
increment  of  progress  for  achieving  final 
compliaf>c«? 

For  the  final  compliance  increment  of 
progress,  you  must  complete  two  items: 

(a)  Complete  all  process  changes  and 
complete  retrofit  construction  as 
specified  in  the  final  control  plan. 

(b)  Cormect  the  air  pollution  control 
equipment  with  the  mimicipal  waste 
combustion  unit  identified  in  the  final 
control  plan  and  complete  process 
changes  to  the  municipal  waste 
combustion  unit  so  that  if  the  affected 
municipal  waste  combustion  unit  is 
brought  online,  all  necessary  process 
changes  and  air  pollution  control 
equipment  are  operating  as  designed. 

§62.15090    What  must  I  do  if  I  close  my 
municipal  waste  combustion  unit  and  then 
restart  my  municipal  waste  comtHiStion 
unit? 

(a)  If  you  close  your  municipal  waste 
combustion  unit  but  will  reopen  it  prior 
to  the  applicable  final  compliance  date 
in  table  1  of  this  subpart,  you  must  meet 
the  increments  of  progress  specified  in 
§62.15040. 

(b)  If  you  close  your  municipal  waste 
combustion  imit  hut  restart  it  after  the 
applicable  final  compliance  date  in 
table  1  of  this  subpart,  you  must 
complete  the  emission  control  retrofit 
and  meet  the  emission  limits  and  good 
combustion  practices  on  the  date  your 
municipal  waste  combustion  unit 
restarts  operation. 

§  62.1 5095    What  must  I  do  if  I  plan  to 
permanently  close  my  municipal  waste 
combustion  unit  and  not  restart  it? 

(a)  If  you  plan  to  close  your  municipal 
waste  combustion  unit  rather  than 
comply  with  this  subpart,  you  must 
submit  a  closure  notification,  including 
the  date  of  closure,  to  the  Administrator 
by  the  date  your  final  control  plan  is 
due. 

(b)  If  the  closure  date  is  later  than  1 
year  after  the  effective  date  of  this 
subpart,  you  must  enter  into  a  legally 
binding  closure  agreement  with  the 
Administrator  by  the  date  your  final 
control  plan  is  due.  The  agreement  must 
include  two  items. 

(1)  The  date  by  which  operation  will 
cease.  The  closure  date  can  be  no  later 
than  the  applicable  final  compliance 
date  in  table  1  of  this  subpart. 

(2)  For  Class  I  imits  only,  dioxins/ 
furans  stack  test  results  for  at  least  one 
test  conducted  during  or  after  1990.  The 
stack  tests  must  have  been  conducted 
according  to  the  procedures  specified 
under  §62.15245. 


Good  Combustion  Practices:  Operator 
Training 

§62.15100    What  types  of  training  must  I 
do? 

There  are  two  types  of  required 
training: 

(a)  Training  of  operators  of  municipal 
waste  combustion  units  using  the  EPA 
or  a  State-approved  training  course. 

(b)  Training  of  plant  personnel  using 
a  plant-specific  training  course. 

§  62. 1 51 05    Who  must  complete  the 
operator  training  course?  By  wften? 

(a)  Three  types  of  employees  must 
complete  the  EPA  or  State-approved 
operator  training  course: 

(1)  Chief  facility  operators. 

(2)  Shift  supervisors. 

(3)  Control  room  operators. 

(bj  These  employees  must  complete 
the  operator  training  course  by  the  later 
of  three  dates: 

(1)  One  year  after  the  effective  date  of 
this  subpart. 

(2)  Six  months  after  your  municipal 
waste  combustion  unit  starts  up. 

(3)  The  date  before  an  employee 
assumes  responsibilities  that  affect 
operation  of  the  mimicipal  waste 
combustion  unit. 

(c)  The  requirement  in  paragraph  (a) 
of  this  section  does  not  apply  to  chief 
facility  operators,  shift  supervisors,  and 
control  room  operators  who  have 
obtained  full  certification  ft-om  the 
American  Society  of  Mechanical 
Engineers  on  or  before  the  effective  date 
of  this  subpart. 

(d)  You  may  request  that  the  EPA 
Administrator  waive  the  requirement  in 
paragraph  (a)  of  this  section  for  chief 
facility  operators,  shift  supervisors,  and 
control  room  operators  who  have 
obtained  provisional  certification  fi'om 
the  American  Society  of  Mechanical 
Engineers  on  or  before  the  effective  date 
of  this  subpart. 

§  62.1 51 1 0    Who  must  complete  the  plant- 
specific  training  course? 

All  employees  with  responsibilities 
that  affect  how  a  municipal  waste 
combustion  unit  operates  must 
complete  the  plant-specific  training 
course.  Include  at  least  six  types  of 
employees: 

(a)  Chief  facility  operators. 

(b)  Shift  supervisors. 

(c)  Control  room  operators. 

(d)  Ash  handlers. 

(e)  Maintenance  personnel. 

(f)  Crane  or  load  handlers. 

§  62.1 51 1 5    What  plant-specific  training 
must  I  provide? 

For  plant-specific  training,  you  must 
do  four  things: 
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(a)  For  training  at  a  particular  plant, 
develop  a  specific  operating  manual  for 
that  plant  by  the  later  of  two  dates: 

(1)  Six  months  after  your  mimicipal 
waste  combustion  unit  starts  up. 

(2)  One  year  after  the  effective  date  of 
this  subpart. 

(b)  Establish  a  program  to  review  the 
plant-specific  operating  manual  with 
people  whose  responsibilities  affect  the 
operation  of  your  municipal  waste 
combustion  unit.  Complete  the  initial 
review  by  the  later  of  three  dates: 

(1)  One  year  after  the  effective  date  of 
this  subpart. 

(2)  Six  months  after  your  municipal 
waste  combustion  unit  starts  up. 

(3)  The  date  before  an  employee 
assumes  responsibilities  that  affect 
operation  of  the  municipal  waste 
combustion  unit. 

(c)  Update  your  manual  annually. 

(d)  Review  your  manual  with  staff 
annually. 

§62.15120    What  information  must  I 
include  in  the  plant-specific  operating 
manual? 

You  must  include  11  items  in  the 
operating  manual  for  your  plant: 

(a)  A  summary  of  all  applicable 
standards  in  this  subpart. 

(b)  A  description  of  the  basic 
combustion  principles  that  apply  to 
municipal  waste  combustion  units. 

(c)  Procedures  for  receiving,  handling, 
and  feeding  municipal  solid  waste. 

(d)  Procedures  to  be  followed  during 
periods  of  startup,  shutdown,  and 
malfunction  of  the  municipal  waste 
combustion  unit. 

(e)  Procedures  for  maintaining  a 
proper  level  of  combustion  air  supply. 

(f)  Procedures  for  operating  the 
municipal  waste  combustion  unit 
within  the  standards  contained  in  this 
subpart. 

(g)  Procedures  for  responding  to 
periodic  upset  or  off-specification 
conditions. 

(h)  Procedures  for  minimizing 
carryover  of  particulate  matter. 

(i)  Procedures  for  handling  ash. 

(j)  Procedures  for  monitoring 
'  emissions  ft-om  the  municipal  waste 
combustion  unit. 

(k)  Procedures  for  recordkeeping  and 
reporting. 

§62.15125    Where  must  I  toep  the  plant- 
specific  operating  manual? 

You  must  keep  your  operating  manual 
in  an  easily  accessible  location  at  your 
plant.  It  must  be  available  for  review  or 
inspection  by  all  employees  who  must 
review  it  and  by  the  Administrator. 


Good  Combustion  Practices:  Operator 
Certification 

§62.15130    What  types  of  operator 
certification  must  the  chief  facility  operator 
and  shift  supervisor  obtain  and  by  when 
must  ttiey  otitain  it? 

(a)  Each  chief  faciljty  operator  and 
shift  supervisor  must  obtain  and  keep  a 
current  provisional  operator 
certification  from  the  American  Society 
of  Mechanical  Engineers  (QRO-1-1994 
(incorporated  by  reference  in  §  60.17  of 
subpart  A  of  40  CFR  part  60))  or  a 
current  provisional  operator 
certification  ft-om  your  State 
certification  program. 

(b)  Each  chief  focility  operator  and 
shift  supervisor  must  obtain  a 
provisional  certification  by  the  later  of 
three  dates: 

(1)  For  Class  I  units,  12  months  after 
the  effective  date  of  this  subpart.  For 
Class  II  units,  18  months  after  the 
effective  date  of  this  subpart. 

(2)  Six  months  after  the  mimicipal 
waste  combustion  unit  starts  up. 

(3)  Six  months  after  they  transfer  to 
the  municipal  waste  combustion  unit  or 
6  months  after  they  are  hired  to  work  at 
the  municipal  waste  combustion  unit. 

(c)  Each  chief  facility  operator  and 
shift  supervisor  must  take  one  of  three 
actions: 

(1)  Obtain  a  full  certification  irom  the 
American  Society  of  Mechanical 
Engineers  or  a  State  certification 
program  in  your  State. 

(2)  Schedule  a  full  certification  exam 
with  the  American  Society  of 
Mechanical  Engineers  {QRO-1-1994 
(incorporated  by  reference  in  §  60.17  of 
subpart  A  of  40  CFR  part  60)). 

(3)  Schedule  a  full  certification  exam 
with  your  State  certification  program. 

(d)  The  chief  facility  operator  and 
shift  supervisor  must  obtain  the  full 
certification  or  be  scheduled  to  take  the 
certification  exam  by  the  later  of  the 
following  dates: 

(1)  For  Class  I  units,  12  months  after 
the  effective  date  of  this  subpart.  For 
Class  n  units,  18  months  after  the 
effective  date  of  this  subpart. 

(2)  Six  months  after  the  municipal 
waste  combustion  unit  starts  up. 

(3)  Six  months  after  they  transfer  to 
the  municipal  waste  combustion  unit  or 
6  months  after  they  are  hired  to  work  at 
the  mimicipal  waste  combustion  unit. 

§62.15135    After  the  required  date  for 
operator  certification,  who  may  operate  the 
municipal  waste  combustion  unit? 

After  the  required  date  for  full  or 
provisional  certification,  you  must  not 
operate  your  municipal  waste 
combustion  unit  unless  one  of  four 
employees  is  on  duty: 


(a)  A  fully  certified  chief  facility 
operator. 

(b)  A  provisionally  certified  chief 
facility  operator  who  is  scheduled  to 
take  the  full  certification  exam. 

(c)  A  fully  certified  shift  supervisor. 

(d)  A  provisionally  certifiea  shift 
supervisor  who  is  scheduled  to  take  the 
full  certification  exam. 

§62.15140    What  if  all  the  certified 
operators  must  tw  temporarily  offsite? 

If  the  certified  chief  facility  operator 
and  certified  shift  supervisor  both  are 
unavailable,  a  provisionally  certified 
control  room  operator  at  the  municipal 
waste  combustion  unit  may  fulfill  the 
certified  operator  requirement. 
Depending  on  the  length  of  time  that  a 
certified  chief  facility  operator  and 
certified  shift  supervisor  is  away,  you 
must  meet  one  of  three  criteria: 

(a)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  both  offsite  for  12  hours  or  less  and 
no  other  certified  operator  is  onsite,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to,  or  approval  by,  the 
Administrator. 

(b)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  12  hours,  but 
for  2  weeks  or  less,  and  no  other 
certified  operator  is  onsit^,  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to.  or  approval  by,  the 
Administrator.  However,  you  must 
record  the  periods  when  the  certified  ■ 
chief  facility  operator  and  certified  shift 
supervisor  are  offsite  and  include  this 
information  in  the  annual  report  as  . 
specified  under  §62.15340(1). 

(c)  When  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  2  weeks  and  no 
other  certified  operator  is  onsite.  the 
provisionally  certified  control  room 
operator  may  perform  those  duties 
without  notice  to.  or  approval  by.  the 
Administrator.  However,  you  must  take 
two  actions: 

(1)  Notify  the  Administrator  in 
writing.  Jn  the  notice,  state  what  caused 
the  absence  and  what  you  are  doing  to 
ensure  that  a  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
onsite. 

(2)  Submit  a  status  report  and 
corrective  action  summary  to  the 
Administrator  every  4  weeks  following 
the  initial  notification.  If  the 
Administrator  notifies  you  that  your 
status  report  or  corrective  action 
summary  is  disapproved,  the  municipal 
waste  combustion  unit  may  continue 
operation  for  90  days,  but  then  must 
cease  operation.  If  corrective  actions  are 
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taken  in  the  90-day  period  such  that  the 
Administrator  withdraws  the 
disapproval,  municipal  waste 
combustion  unit  operation  may 
continue. 

Good  Combustion  Practices:  Operating 
Requirements 

S  62.1 51 45    What  are  the  operating  practice 
requirements  for  my  municipal  waste 
combustion  unit? 

(a)  You  must  not  operate  your 
municipal  waste  combustion  unit  at 
loads  greater  than  110  percent  of  the 
maximum  demonstrated  load  of  the 
municipal  waste  combustion  unit  (4- 
hour  block  average],  as  specified  under 
"Definitions"  (§62.15410). 

(b)  You  must  not  operate  your 
municipal  waste  combustion  unit  so 
that  the  temperature  at  the  inlet  of  the 
particulate  matter  control  device 
exceeds  17°C  above  the  maximum 
demonstrated  temperature  of  the 
particulate  matter  control  device  (4-hoiu' 
block  average),  as  specified  under 
"Definitions"  (§62.15410). 

(c)  If  your  municipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  you  must  maintain  an  8-hour 
block  average  carbon  feed  rate  at  or 
above  the  highest  average  level 
established  during  the  most  recent 
dioxins/furans  or  mercury  test. 

(d)  If  your  mimicipal  waste 
combustion  unit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  you  must  evaluate  total 
carbon  usage  for  each  calendar  quarter. 
The  total  amount  of  carbon  purchased 
and  delivered  to  your  municipal  waste 
combustion  plant  must  be  at  or  above 
the  required  quarterly  usage  of  carbon. 
At  your  option,  you  may  choose  to 
evaluate  required  quarterly  carbon  usage 
on  a  mimicipal  waste  combustion  unit 
basis  for  each  individual  municipal 
waste  combustion  unit  at  your  plant. 
Calculate  the  required  quarterly  usage  of 
carbon  using  the  appropriate  equation 
in  §62.15390. 

(e)  Your  municipal  waste  combustion 
unit  is  exempt  from  limits  on  load  level, 
temperature  at  the  inlet  of  the     * 
particulate  matter  control  device,  and 
carbon  feed  rate  dtuing  any  of  five 
sitiiations: 

(1)  Ehuing  your  annual  tests  for 
dioxins/furans. 

(2)  Ehiring  your  annual  merciuy  tests 
(for  carbon  feed  rate  requirements  only). 

(3)  During  the  2  weeks  preceding  your 
annual  tests  for  dioxins/furans. 

(4)  Diuing  the  2  weeks  pteceding  your 
annual  mercury  tests  (for  carbon  feed 
rate  requirements  only). 

(5)  Whenever  the  Adbministrator 
permits  you  to  do  any  of  five  activities: 


(i)  Evaluate  system  performance. 

(ii)  Test  new  technology  or  control 
technologies. 

(iii)  Perform  diagnostic  testing. 

(iv)  Perform  other  activities  to 
improve  the  performance  of  your 
mimicipal  waste  combustion  unit. 

(v)  Perform  other  activities  to  advance 
the  state  of  the  art  for  emission  controls 
for  your  municipal  waste  combustion 
unit. 

§  62.1 51 50    What  happens  to  the  operating 
requirements  during  periods  of  startup, 
shutdown,  and  malfunction? 

(a)  The  operating  requirements  of  this 
subpart  apply  at  all  times  except  diu-ing 
periods  of  municipal  waste  combustion 
luiit  startup,  shutdown,  or  medfunction. 

(b)  Each  startup,  shutdown,  or 
malfunction  must  not  last  for  longer 
than  3  hours. 

Emission  Limits 

§62.15155    What  pollutants  are  regulated 
by  this  subpart? 

Eleven  pollutants,  in  four  groupings, 
are  regulated: 

(a)  Organics.  Dioxins/furans. 

(b)  Metals. 

(1)  Cadmium. 

(2)  Lead. 

(3)  Mercury. 

(4)  Opacity. 

(5)  Particulate  matter. 

(c)  Acid  gases. 

(1)  Hydrogen  chloride. 

(2)  Nitrogen  oxides. 

(3)  Sulfur  dioxide. 

(d)  Other. 

(1)  Carbon  monoxide. 

(2)  Fugitive  ash. 

§  62.1 51 60    What  emission  limits  must  I 
meet? 

(a)  After  the  date  the  initial  stack  test 
and  continuous  emission  monitoring 
system  evaluation  are  required  or 
completed  (whichever  is  earlier),  you 
must  meet  the  applicable  emission 
limits  specified  in  the  foxu  tables  of  this 
section: 

(1)  For  Class  I  units,  see  tables  2  and 
3  of  this  subpart. 

(2)  For  Class  II  units,  see  table  4  of 
this  subpart. 

(3)  For  carbon  monoxide  emission 
limits  for  both  classes  of  units,  see  table 
5  of  this  subpart. 

(b)  If  your  Class  I  municipal  waste 
combustion  unit  began  construction, 
reconstruction,  or  modification  after 
June  26, 1987,  then  you  must  comply 
with  the  dioxins/furans  and  mercury 
emission  limits  specified  in  table  2  of 
this  subpart  as  applicable  by  the  later  of 
the  following  two  dates: 

(1)  One  year  after  the  effective  date  of 
this  subpart. 


(2)  One  year  after  the  issuance  of  a 
revised  construction  or  operating 
permit,  if  a  permit  modification  is 
required.  Final  compliance  with  the 
dioxins/furans  limits  must  be  achieved 
no  later  than  November  6,  2005,  even  if 
the  date  one  year  after  the  issuance  of 
a  revised  construction  or  operating 
permit  is  later  than  November  6,  2005. 

§  62.1 51 65  What  happens  to  the  emission 
limits  during  periods  of  startup,  shutdown, 
and  malfunction? 

(a)  The  emission  limits  of  this  subpart 
apply  at  all  times  except  during  periods 
of  municipal  waste  combustion  unit 
startup,  shutdown,  or  malfunction. 

(b)  Each  startup,  shutdown,  or 
malfunction  must  not  last  for  longer 
than  3  hours. 

(c)  A  maximum  of  3  hours  of  test  data 
can  be  dismissed  bom  compliance 
calculations  during  periods  of  startup, 
shutdown,  or  malfunction. 

(d)  Diuing  startup,  shutdown,  or 
malfunction  periods  longer  than  3 
hours,  emissions  data  cannot  be 
discarded  fi-om  compliance  calculations 
and  all  provisions  under  §  60.11(d)  of 
subpart  A  of  40  CFR  part  60  apply. 

Continuous  Emission  Monitoring 

§  62.1 51 70    What  types  of  continuous 
emission  monitoring  must  I  perform? 

To  continuously  monitor  emissions, 
you  must  perform  four  tasks: 

(a)  Install  continuous  emission 
monitoring  systems  for  certain  gaseous 
pollutants. 

(b)  Make  sure  your  continuous 
emission  monitoring  systems  are 
operating  correctly. 

(c)  Make  sure  you  obtain  the 
minimum  amount  of  monitoring  data. 

(d)  Install  a  continuous  opacity 
monitoring  system. 

§62.15175    What  continuous  emission 
monitoring  systems  must  I  install  for 
gaseous  pollutants? 

(a)  You  must  install,  calibrate, 
maintain,  and  operate  continuous 
emission  monitoring  systems  for  oxygen 
(or  carbon  dioxide),  sulfur  dioxide,  and 
carbon  monoxide.  If  you  operate  a  Class 
I  municipal  waste  combustion  unit,  also 
install,  calibrate,  maintain,  and  operate 
a  continuous  emission  monitoring 
system  for  nitrogen  oxides.  Install  the 
continuous  emission  monitoring  system 
for  sulfur  dioxide,  nitrogen  oxides,  and 
oxygen  (or  carbon  dioxide)  at  the  outlet 
of  the  air  pollution  control  device. 

(b)  You  must  install,  evaluate,  and 
operate  each  continuous  emission 
monitoring  system  according  to  the 
"Monitoring  Requirements"  in  §  60.13 
of  subpart  A  of  40  CFR  part  60. 

(c)  You  must  monitor  the  oxygen  (or 
carbon  dioxide)  concentration  at  each 
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location  where  you  monitor  sulfur 
dioxide  and  carbon  monoxide. 
Additionally,  if  you  operate  a  Class  I 
municipal  waste  combustion  unit,  you 
must  also  monitor  the  oxygen  (or  carbon 
dioxide)  concentration  at  the  location 
where  you  monitor  nitrogen  oxides. 

(d)  You  may  choose  to  monitor  carbon 
.   dioxide  instead  of  oxygen  as  a  diluent 

gas.  If  you  choose  to  monitor  carbon 
dioxide,  then  an  oxygen  monitor  is  not 
required  and  you  must  follow  the 
requirements  in  §62.15200. 

(e)  If  you  choose  to  demonstrate 
compliance  by  monitoring  the  percent 
reduction  of  sulfur  dioxide,  you  must 
also  install  a  continuous  emission 
monitoring  system  for  sulfur  dioxide 
and  oxygen  (or  carbon  dioxide)  at  the 
inlet  of  the  air  pollution  control  device. 

(f)  If  you  prefer  to  use  an  alternative 
sulfur  dioxide  monitoring  method,  such 
as  parametric  monitoring,  or  cannot 
monitor  emissions  at  the  inlet  of  the  air 
pollution  control  device  to  determine 
percent  reduction,  you  can  apply  to  the 
Administrator  for  approval  to  use  an 
alternative  monitoring  method  under 

§  60.13(i)  of  subpart  A  of  40  CFR  part 
60. 

§  62.1 51 80    How  are  the  data  from  the 
continuous  emission  monitoring  systems 
used? 

You  must  use  data  from  the 
continuous  emission  monitoring 
systems  for  sulfur  dioxide,  nitrogen 
oxides,  and  carbon  monoxide  to 
demonstrate  continuous  compliance 
with  the  applicable  emission  limits 
specified  in  tables  2,3,4,  and  5  of  this 
subpart.  To  demonstrate  compliance  for 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash,  see 
§62.15235. 

§62.15185    How  do  I  make  sure  my 
continuous  emission  monitoring  systems 
are  operating  correctly? 

(a)  Conduct  initial,  daily,  quarterly, 
and  annual  evaluations  of  your 
continuous  emission  monitoring 
systems  that  measure  oxygen  (or  carbon 
dioxide),  sulfur  dioxide,  nitrogen  oxides 
(Class  I  municipal  waste  combustion 
units  only),  and  carbon  monoxide. 

(b)  Complete  your  initial  evaluation  of 
the  continuous  emission  monitoring 
systems  within  180  days  after  your  final 
compliance  date. 

I       (c)  For  initial  and  annual  evaluations, 
'    collect  data  concurrently  (or  within  30 
to  60  minutes)  using  your  oxygen  (or 
carbon  dioxide)  continuous  emission 
monitoring  system,  your  sulfur  dioxide, 
nitrogen  oxides,  or  carbon  monoxide 
continuous  emission  monitoring 
,    systems,  as  appropriate,  and  the 


appropriate  test  methods  specified  in 
table  6  of  this  subpart.  Collect  these  data 
during  each  initial  and  annual 
evaluation  of  your  continuous  emission 
monitoring  systems  following  the 
applicable  performance  specifications  in 
appendix  B  of  40  CFR  part  60.  Table  7 
of  this  subpart  shows  the  performance 
specifications  that  apply  to  each 
continuous  emission  monitoring  system. 

(d)  Follow  the  quality  assurance 
procedures  in  Procedure  1  of  appendix . 
F  of  40  CFR  part  60  for  each  continuous 
emission  monitoring  system.  These 
procedures  include  daily  calibration 
drift  and  quarterly  accuracy 
determinations. 

§62.15190    Am  I  exempt  from  any  40  CFR 
part  60  appendix  B  or  appendix  F 
requirements  to  evaluate  continuous 
emission  monitoring  systems? 

Yes,  the  accuracy  tests  for  your  sulfur 
dioxide  continuous  emission 
monitoring  system  require  you  to  also 
evaluate  your  oxygen  (or  carbon 
dioxide)  continuous  emission 
monitoring  system.  Therefore,  your 
oxygen  (or  carbon  dioxide)  continuous 
emission  monitoring  system  is  exempt 
from  two  requirements: 

(a)  Section  2.3  of  Performance 
Specification  3  in  appendix  B  of  40  CFR 
part  60  (relative  accuracy  requirement). 

(b)  Section  5.1.1  of  appendix  F  of  40 
CFR  part  60  (relative  accuracy  test 
audit). 

§62.15195    What  Is  my  schedule  for 
evaluating  continuous  emission  monitoring 
systems? 

(a)  Conduct  annual  evaluations  of 
your  continuous  emission  monitoring 
systems  no  more  than  13  months  after 
the  previous  evaluation  was  conducted. 

(b)  Evaluate  your  continuous  emission 
monitoring  systems  daily  and  quarterly 
as  specified  in  appendix  F  of  40  CFR 
part  60. 

§  62.1 5200    What  must  I  do  if  I  choose  to 
monitor  cartKXi  dioxide  instead  of  oxygen 
as  a  diluent  gas? 

You  must  establish  the  relationship 
between  oxygen  and  carbon  dioxide 
diuing  the  initial  evaluation  of  your 
continuous  emission  monitoring  system. 
You  may  reestablish  the  relationship 
during  annual  evaluations.  To  establish 
the  relationship  use  three  procedures: 

(a)  Use  EPA  Reference  Method  3A  or 
3B  in  Appendix  A  of  40  CFR  part  60  to 
determine  oxygen  concentration  at  the 
location  of  your  carbon  dioxide  monitor. 

(b)  Conduct  at  least  three  test  runs  for 
oxygen.  Make  sure  each  test  run 
represents  a  1-hour  average  and  that 
sampling  continues  for  at  least  30 
minutes  in  each  hour. 


(c)  Use  the  fuel-factor  equation  in  EPA 
Reference  Method  3B  to  determine  the 
relationship  between  oxygen  and  carbon 
dioxide. 

§  62. 1 5205    What  is  the  minimum  amount 
of  monitorirtg  data  I  must  collect  with  my 
continuous  emission  monitoring  systems 
and  is  this  requirement  enforceat>le7 

(a)  Where  continuous  emission 
monitoring  systems  are  required,  obtain 
1-hour  arithmetic  averages.  Make  sure 
the  averages  for  sulfur  dioxide,  nitrogen 
oxides  (Class  I  municipal  waste 
combustion  units  only),  and  carbon 
monoxide  are  in  parts  per  million  by 
dry  volume  at  7  percent  oxygen  (or  the 
equivalent  carbon  dioxide  level).  Use 
the  1-hour  averages  of  oxygen  (or  carbon 
dioxide)  data  from  your  continuous 
emission  monitoring  system  to 
determine  the  actual  oxygen  (or  carbon 
dioxide)  level  and  to  calculate 
emissions  at  7  percent  oxygen  (or  the 
equivalent  carbon  dioxide  level). 

(b)  Obtain  at  least  two  data  points  per 
hour  in  order  to  calculate  a  valid  1-hour 
arithmetic  average.  Section  60.13(e)(2) 
of  subpart  A  of  40  CFR  part  60  requires 
your  continuous  emission  monitoring 
systems  to  complete  at  least  one  cycle 
of  operation  (sampling,  analyzing,  and 
data  recording)  for  each  15-minute 
period. 

(c)  Obtain  valid  1-hour  averages  for  75 
percent  of  the  operating  hours  per  day 
for  90  percent  of  the  operating  days  per 
calendar  quarter.  An  operating  day  is 
any  day  the  unit  combusts  any 
municipal  solid  waste  or  refuse-derived 
ftiel. 

(d)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  are  in  violation 
of  this  data  collection  requirement 
regardless  of  the  emission  level 
monitored,  and  you  must  notify  the 
Administrator  according  to 

§  62.15340(e). 

(e)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  must  still  use  all 
valid  data  from  the  continuous  emission 
monitoring  systems  in  calculating 
emission  concentrations  and  percent 
reductions  in  accordance  with 
§62.15210. 

§62.15210    How  do  I  convert  my  1 -hour 
arithmetic  averages  into  appropriate 
averaging  times  and  units? 

(a)  Use  the  equation  in  §62. 15390(a) 
to  calculate  emissions  at  7  percent 
oxygen. 

(b)  Use  EPA  Reference  Method  19  in 
Appendix  A  of  40  CFR  part  60,  section 
4.3,  to  calculate  the  daily  geometric 
average  concentrations  of  sulfur  dioxide 
emissions.  If  you  are  monitoring  the 
percent  reduction  of  sulfur  dioxide,  use 
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EPA  Reference  Method  19,  section  5.4, 
to  determine  the  daily  geometric  average 
percent  reduction  of  potential  sulfur 
dioxide  emissions. 

(c)  If  you  operate  a  Class  I  municipal 
waste  combustion  unit,  use  EPA 
Reference  Method  19,  section  4.1,  to 
calculate  the  daily  arithmetic  average 
for  concentrations  of  nitrogen  oxides. 

(d)  Use  EPA  Reference  Method  19. 
section  4.1,  to  calculate  the  4-hoiU'  or 
24-hour  daily  block  averages  (as 
applicable)  for  concentrations  of  carbon 
monoxide. 

§62.15215    What  is  required  for  iny 
continuous  ofMctty  monitoring  system  and 
how  are  the  data  used? 

(a)  Install,  calibrate,  maintain,  and 
operate  a  continuous  opacity  monitoring 
system. 

(b)  Install,  evaluate,  and  operate  each 
continuous  opacity  monitoring  system 
according  to  §  60.13  of  subpart  A  40 
CFR  part  60. 

(c)  Complete  an  initial  evaluation  of 
your  continuous  opacity  monitoring 
system  according  to  Performance 
Specification  1  in  appendix  B  of  40  CFR 
part  60.  Complete  this  evaluation  by  180 
days  after  your  final  compliance  date. 

(d)  Complete  each  annual  evaluation 
of  your  continuous  opacity  monitoring 
system  no  more  than  13  months  after 
the  previous  evaluation. 

(ej  Use  tests  conducted  according  to 
EPA  Reference  Method  9,  as  specified  in 
§  62.15245,  to  determine  compliance 
with  the  applicable  opacity  limit  in 
tables  2  or  4  of  this  subpart.  The  data 
obtained  from  your  continuous  opacity 
monitoring  system  are  not  used  to 
determine  compliance  with  the  opacity 
limit. 

1 62.1 5220    What  additional  requirements 
must  I  meet  for  tfie  operation  of  my 
continuous  emission  monitoring  systems 
and  continuous  opacity  monitoring 
system? 

Use  the  required  span  values  and 
applicable  performance  specifications  in 
table  8  of  this  subpart. 

§62.15225    What  must  I  do  if  my 
continuous  emission  monitoring  system  is 
temporarily  unavailable  to  meet  ttie  data 
collection  requirements? 

Refer  to  table  8  of  this  subpart.  It 
shows  alternate  methods  for  collecting 
data  when  these  systems  malfunction  or 
when  repairs,  calibration  checks,  or  zero 
and  span  checks  keep  you  from 
collecting  the  minimum  amount  of  data. 

Stack  Testing 

§  62.1 5230    What  types  of  stack  tests  must 
I  conduct? 

Conduct  initial  and  aiinual  stack  tests 
to  measure  the  emission  levels  of 


dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash. 

§  62.1 5235    How  are  the  stack  test  data 
used? 

You  must  use  results  of  stack  tests  for 
dioxins/furans,  cadmium,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash  to 
demonstrate  compliance  with  the 
applicable  emission  limits  in  tables  2 
and  4  of  this  subpart.  To  demonstrate 
compliance  for  carbon  monoxide, 
nitrogen  oxides,  and  sulfur  dioxide,  see 
§62.15180. 

§62.15240    What  schedule  must  I  follow  for 
the  stack  testing? 

(a)  Conduct  initial  stack  tests  for  the 
pollutants  listed  in  §  62.15230  by  180 
days  after  yoiu  final  compliance  date. 

(d)  Conduct  annual  stack  tests  for 
these  pollutants  after  the  initial  stack 
test.  Conduct  each  annual  stack  test  no 
later  than  13  months  after  the  previous 
stack  test. 

§  62.1 5245    What  test  methods  must  i  use 
to  stack  test? 

(a)  Follow  table  8  of  this  subpart  to 
establish  the  sampling  location  and  to 
determine  pollutant  concentrations, 
number  of  traverse  points,  individual 
test  methods,  and  other  specific  testing 
requirements  for  the  different 
pollutants. 

(b)  Make  sure  that  stack  tests  for  all 
these  pollutants  consist  of  at  least  three 
test  nms,  as  specified  in  §  60.8 
(Performance  Tests)  of  subpart  A  of  40 
CFR  part  60.  Use  the  average  of  the 
pollutant  emission  concentrations  from 
the  three  test  runs  to  determine 
compliance  with  the  applicable 
emission  limits  in  tables  2  and  4  of  this 
subpart. 

(c)  Obtain  an  oxygen  (or  carbon 
dioxide)  measurement  at  the  same  time 
as  your  pollutant  measurements  to 
determine  diluent  gas  levels,  as 
specified  in  §  62.15175. 

(d)  Use  the  equations  in  §  62.15390(a) 
to  calculate  emission  levels  at  7  percent 
oxygen  (or  an  equivalent  carbon  dioxide 
basis),  the  percent  reduction  in  potential 
hydrogen  chloride  emissions,  and  the 
reduction  efficiency  for  mercury 
emissions.  See  the  individual  test 
methods  in  table  6  of  this  subpart  for 
other  required  equations. 

(e)  You  can  apply  to  the 
Administrator  for  approval  under 

§  60.8(b)  of  subpart  A  of  40  CFR  part  60 
to 

(1)  Use  a  reference  method  with 
minor  changes  in  methodology; 

(2)  Use  an  equivalent  method; 

(3)  Use  an  alternative  method  the 
results  of  which  the  Administrator  has 


determined  are  adequate  for 
demonstrating  compliance; 

(4)  Waive  the  requirement  for  a 
performance  test  because  you  have 
demonstrated  by  other  means  that  you 
are  in  compliance;  or 

(5)  use  a  shorter  sampling  time  or 
smaller  sampling  voliune. 

§  62.1 5250    May  I  conduct  stack  testing 
less  often? 

(a)  You  may  test  less  often  if  you  own 
or  operate  a  Class  II  municipal  waste 
combustion  unit  and  if  all  stack  tests  for 
a  given  pollutant  over  3  consecutive 
years  show  you  comply  with  the 
emission  limit.  In  this  case,  you  are  not 
required  to  conduct  a  stack  test  for  that 
pollutant  for  the  next  2  years.  However, 
you  must  conduct  another  stack  test 
within  36  months  of  the  anniversary 
date  of  the  third  consecutive  stack  test 
that  shows  you  comply  with  the 
emission  limit.  Thereafter,  you  must 
perform  stack  tests  every  third  year  but 
no  later  than  36  months  following  the 
previous  stack  tests.  If  a  stack  test  shows 
noncompliance  with  an  emission  limit, 
you  must  conduct  annual  stack  tests  for 
that  pollutant  until  all  stack  tests  over 

3  consecutive  years  show  compliance 
with  the  emission  limit  for  that 
pollutant.  This  provision  applies  to  all 
pollutants  subject  to  stack  testing 
requirements:  dioxins/furans,  cadmium, 
lead,  merciuy,  particulate  matter, 
opacity,  hydrogen  chloride,  and  fugitive 
ash. 

(b)  You  can  test  less  often  for  dioxins/ 
furans  emissions  if  you  own  or  operate 
a  municipal  waste  combustion  plant 
that  meets  two  conditions.  First,  you 
have  multiple  municipal  waste 
combustion  units  onsite  that  are  subject 
to  this  subpart.  Second,  all  these 
municipal  waste  combustion  units  have 
demonstrated  levels  of  dioxins/furans 
emissions  less  than  or  equal  to  15 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  Class  I  units,  or  30 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  Class  II  units,  for  2 
consecutive  years.  In  this  case,  you  may 
choose  to  conduct  annual  stack  tests  on 
only  one  mimicipal  waste  combustion 
unit  per  year  at  your  plant.  This 
provision  only  applies  to  stack  testing 
for  dioxins/furans  emissions. 

(1)  Conduct  the  stack  test  no  more 
than  13  months  following  a  stack  test  on 
any  municipal  waste  combustion  unit 
subject  to  this  subpart  at  your  plant. 
Each  year,  test  a  different  mimicipal 
waste  combustion  unit  subject  to  this 
subpart  and  test  all  municipal  waste 
combustion  units  subject  to  this  subpart 
in  a  sequence  that  you  determine.  Once 
you  determine  a  testing  sequence,  it 
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must  not  be  changed  without  approval 
by  the  Administrator. 

(2)  If  each  annual  stack  test  shows 
levels  of  dioxins/furans  emissions  less 
than  or  equal  to  1 5  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  I  units,  or  30  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  II  units,  you  may  continue  stack 
tests  on  only  one  municipal  waste 
combustion  imit  subject  to  this  subpart 
per  year. 

(3)  If  any  annual  stack  test  indicates 
levels  of  dioxins/furans  emissions 
greater  than  15  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  I  units,  or  30  nanograms  per  dry 
standard  cubic  meter  (total  mass)  for 
Class  II  imits,  conduct  subsequent 
annual  stack  tests  on  all  municipal 
waste  combustion  units  subject  to  this 
subpart  at  your  plant.  You  may  return 
to  testing  one  municipal  waste 
combustion  unit  subject  to  this  subpart 
per  year  if  you  can  demonstrate  dioxins/ 
furans  emission  levels  less  than  or  equal 
to  15  nanograms  per  dry  standard  cubic 
meter  (total  mass)  for  Class  1  units,  or  30 
nanograms  per  dry  standard  cubic  meter 
(total  mass)  for  Class  II  units,  for  all 
municipal  waste  combustion  imits  at 
your  plant  subject  to  this  subpart  for  2 
consecutive  years. 

§  62.1 5255    May  I  deviate  from  the  1 3- 
month  testing  schedule  if  unforeseen 
circumstances  arise? 

You  may  not  deviate  from  the  13- 
month  testing  schedules  specified  in 
§§  62.15240(b)  and  62.15250(b)(1) 
unless  you  apply  to  the  Administrator 
for  an  aitemative  schedule,  and  the 
Administrator  approves  yoiu-  request  for 
alternate  scheduling  prior  to  the  date  on 
which  you  would  otherwise  have  been 
required  to  conduct  the  next  stack  test. 

Other  Monitoring  Requirements 

§62.15260    Must  I  meet  other  requirements 
for  continuous  monitoring? 

You  must  also  monitor  three 
operating  parameters: 

(a)  Load  level  of  each  mimicipal  waste 
combustion  unit. 

(b)  Temperature  of  flue  gases  at  the 
inlet  of  your  particulate  matter  air 
pollution  control  device. 

(c)  Carbon  feed  rate  if  activated 
carbon  is  used  to  control  dioxins/furans 
or  mercury  emissions. 

§62.15265    How  do  I  monitor  the  load  of 
my  municipal  waste  combustion  unit? 

(a)  If  your  municipal  waste 
combustion  unit  generates  steam,  you 
must  install,  calibrate,  maintain,  and 
operate  a  steam  flowmeter  or  a  feed 
water  flowmeter  and  meet  five 
requirements: 


(1)  Continuously  measure  and  record 
the  measurements  of  steam  (or  feed 
water)  in  kilograms  per  hour  (or  pounds 
per  hour). 

(2)  Calculate  your  steam  (or  feed 
water)  flow  in  4-hour  block  averages. 

(3)  Calculate  the  steam  (or  feed  water) 
flow  rate  using  the  method  in 
"American  Society  of  Mechanical 
Engineers  (ASME  PTC  4.1—1964):  Test 
Code  for  Steam  Generating  Units,  Power 
Test  Code  4.1—1964  (R1991),"  section  4 
(incorporated  by  reference  in  §  60.17  of 
subpart  A  of  40  CFR  part  60). 

(4)  Design,  construct,  install,  calibrate, 
and  use  nozzles  or  orifices  for  flow  rate 
measurements,  using  the 
recommendations  in  "American  Society 
of  Mechanical  Engineers  Interim 
Supplement  19.5  on  Instruments  and 
Apparatus:  Application,  Part  II  of  Fluid 
Meters",  6th  Edition  (1971),  chapter  4 
(incorporated  by  reference  in  §60.17  of 
subpart  A  of  40  CFR  part  60). 

(5)  Before  each  dioxins/furans  stack 
test,  or  at  least  once  a  year,  calibrate  all 
signal  conversion  elements  associated 
with  steam  (or  feed  water)  flow 
measurements  according  to  the 
manufacturer  instructions. 

(b)  If  your  municipal  waste 
combustion  unit  does  not  generate 
steam,  or,  if  your  municipal  waste 
combustion  units  have  shared  steam 
systems  and  steam  load  cannot  be 
estimated  per  unit,  you  must  determine, 
to  the  satisfaction  of  the  Administrator, 
one  or  more  operating  parameters  that 
can  be  used  to  continuously  estimate 
load  level  (for  example,  the  feed  rate  of 
municipal  solid  waste  or  refuse-derived 
fuel).  You  must  continuously  monitor 
the  selected  parameters. 

§  62. 1 5270    How  do  I  monitor  the 
temperature  of  flue  gases  at  the  inlet  of  my 
particulate  matter  control  device? 

You  must  install,  calibrate,  maintain, 
and  operate  a  device  to  continuously 
measure  the  temperature  of  the  flue  gas 
stream  at  the  inlet  of  each  particulate 
matter  control  device. 

§  62.1 5275    How  do  i  monitor  ttw  in)ection 
rate  of  activated  cart>on? 

If  your  municipal  waste  combustion 
unit  uses  activated  carbon  to  control 
dioxins/furans  or  mercury  emissions, 
you  must  meet  three  requirements: 

(a)  Select  a  carbon  injection  system 
operating  parameter  that  can  be  used  to 
calculate  carbon  feed  rate  (for  example, 
screw  feeder  speed). 

(b)  During  each  dioxins/furans  and 
mercury  stack  test,  determine  the 
average  carbon  feed  rate  in  kilograms  (or 
pounds)  per  hour.  Also,  determine  the 
average  operating  parameter  level  that 
correlates  to  the  carbon  feed  rate. 


Establish  a  relationship  between  the 
operating  parameter  and  the  carbon  feed 
rate  in  order  to  calculate  the  carbon  feed 
rate  based  on  the  operating  parameter 
level. 

(c)  Continuously  monitor  the  selected 
operating  parameter  during  all  periods 
when  the  municipal  waste  combustion 
unit  is  operating  and  combusting  waste 
and  calculate  the  8-hour  block  average 
carbon  feed  rate  in  kilograms  (or 
pounds)  per  hour,  based  on  the  selected 
operating  parameter.  When  calculating 
the  8-hour  block  average,  do  two  things: 

(1)  Exclude  hours  when  the  municipal 
waste  combustion  unit  is  not  operating. 

(2)  Include  hours  when  the  municipal 
waste  combustion  unit  is  operating  but 
the  carbon  feed  system  is  not  working 
correctly. 

§  62.1 5280    What  is  the  minimum  amount 
of  monitoring  data  I  must  collect  wHth  my    - 
continuous  parameter  monttorir>g  systems 
ar>d  is  this  requirement  enforceal>le? 

(a)  Where  continuous  parameter 
monitoring  systems  are  used,  obtain  1- 
hour  arithmetic  averages  for  three 
parameters: 

(1)  Load  level  of  the  municipal  waste 
combustion  unit. 

(2)  Temperature  of  the  flue  gases  at 
the  inlet  of  your  particulate  matter 
control  device. 

(3)  Carbon  feed  rate  if  activated 
carbon  is  used  to  control  dioxins/furans 
or  mercury  emissions. 

(b)  Obtain  at  least  two  data  points  per 
hour  in  order  to  calculate  a  valid  1-hour 
arithmetic  average. 

(c)  Obtain  valid  1-hour  averages  for  at 
least  75  percent  of  the  operating  hours 
per  day  for  90  percent  of  the  operating 
days  per  calendar  quarter.  An  operating 
day  is  any  day  the  unit  combusts  any 
municipal  solid  waste  or  refuse-derived 
ftiel. 

(d)  If  you  do  not  obtain  the  minimum 
data  required  in  paragraphs  (a)  through 
(c)  of  this  section,  you  are  in  violation 
of  this  data  collection  requirement  and 
you  must  notify  the  Administrator 
according  to  §  62.15340(e). 

Recordkeeping 

§62.15285    What  records  must  I  keep? 
You  must  keep  four  types  of  records: 

(a)  Operator  training  and  certification. 

(b)  Stack  tests. 

(c)  Continuously  monitored  pollutants 
and  parameters. 

(d)  Carbon  feed  rate. 

§62.15290    Wttere  must  I  keep  my  records 
and  for  how  long? 

(a)  Keep  all  records  onsite  in  paper 
copy  or  electronic  format  unless  the 
Administrator  approves  another  format. 
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(b)  Keep  all  records  on  each 
mimicipal  waste  combustion  unit  for  at 
least  5  years. 

(c)  Make  all  records  available  for 
submittal  to  the  Administrator,  or  for 
onsite  review  by  an  inspector. 

f  62.1 5295    What  records  must  I  keep  for 
operator  training  and  certitication? 

You  must  keep  records  of  six  items: 

(a)  Records  of  provisional 
certifications.  Include  three  items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  are 
provisionally  certified  by  the  American 
Society  of  Mechanical  Engineers  or  an 
equivalent  State-approved  certification 
program. 

(2)  Dates  of  the  initial  provisional  ' 
certifications. 

(3)  Documentation  showing  current 
provisional  certifications. 

(b)  Records  offiill  certifications. 
Include  three  items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  are  fully 
certified  by  the  American  Society  of 
Mechanical  Engineers  or  an  equivalent 
State-approved  certification  program. 

(2)  Dates  of  initial  and  renewal  full 
certifications. 

(3)  Dociunentation  showing  current 
full  certifications. 

(c)  Records  showing  completion  of  the 
operator  training  course.  Include  three 
items: 

(1)  For  your  municipal  waste 
combustion  plant,  names  of  the  chief 
facility  operator,  shift  supervisors,  and 
control  room  operators  who  have 
completed  the  EPA  or  State  municipal 
waste  combustion  operator  training 
course. 

(2)  Dates  of  completion  of  the  operator 
training  course. 

(3)  Documentation  showing 
completion  of  operator  training  course. 

(d)  Records  of  reviews  for  plant- 
specific  operating  manuals.  Include 
three  items: 

(1)  Names  of  persons  who  have    • 
reviewed  the  operating  manual. 

(2)  Date  of  the  initial  review. 

(3)  Dates  of  subsequent  annual 
reviews. 

(e)  Records  of  when  a  certified 
operator  is  temporarily  offsite.  Include 
two  main  items: 

(1)  If  the  certified  chief  facility 
operator  and  certified  shift  supervisor 
are  offsite  for  more  than  12  hours  but  for 
2  weeks  or  less  and  no  other  certified 
operator  is  onsite,  record  the  dates  that 
the  certified  chief  facility  operator  and 
certified  shift  supervisor  were  offsite. 


(2)  When  all  certified  chief  facility 
operators  and  certified  shift  supervisors 
are  offsite  for  more  than  2  weeks  and  no 
other  certified  operator  is  onsite,  keep 
records  of  four  items: 

(i)  Your  notice  that  all  certified 
persons  are  offsite. 

(ii)  The  conditions  that  cause  these 
people  to  be  offsite. 

(iii)  The  corrective  actions  you  are 
taking  to  ensure  a  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
onsite. 

(iv)  Copies  of  the  written  reports 
submitted  every  4  weeks  that 
summarize  the  actions  taken  to  ensure 
that  a  certified  chief  facility  operator  or 
certified  shift  supervisor  will  be  onsite. 

(f)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

§  62.1 5300    What  records  must  I  keep  for 
stack  teats? 

For  stack  tests  required  under 
§62.15230,  you  must  keep  records  of 
four  items: 

(a)  The  results  of  the  stack  tests  for 
eight  pollutants  or  parameters  recorded 
in  the  appropriate  units  of  measure 
specified  in  tables  2  or  4  of  this  subpart: 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Mercury. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(b)  Test  reports  including  supporting 
calculations  that  document  the  results 
of  all  stack  tests. 

(c)  The  maximimi  demonstrated  load 
of  your  municipal  waste  combustion 
units  and  maximum  temperature  at  the 
inlet  of  your  particulate  matter  control 
device  during  all  stack  tests  for  dioxins/ 
furans  emissions. 

(d)  The  calendar  date  of  each  record. 

§  62.1 5305    What  records  must  I  keep  for 
continuously  monitored  pollutants  or 
parameters? 

You  must  keep  records  of  eight  items. 

(a)  Records  of  monitoring  data. 
Document  six  parameters  measured 
using  continuous  monitoring  systems: 

(1)  All  6-minute  average  levels  of 
opacity. 

(2)  All  1-hour  average  concentrations 
of  sulfur  dioxide  emissions. 

(3)  For  Class  I  municipal  waste 
combustion  units  only,  all  1-hour 
average  concentrations  of  nitrogen 
oxides  emissions. 

(4)  All  1-hour  average  concentrations 
of  carbon  monoxide  emissions. 

(5)  All  1-hour  average  load  levels  of 
your  municipal  waste  combustion  unit. 

(6)  All  1-hour  average  flue  gas 
temperatures  at  the  inlet  df  the 
particulate  matter  control  device. 


(b)  Records  of  average  concentrations 
and  percent  reductions.  Dociiment  five 
parameters: 

(1)  All  24-hour  daily  block  geometric 
average  concentrations  of  sulfur  dioxide 
emissions  or  average  percent  reductions 
of  sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  all  24-hour  daily 
arithmetic  average  concentrations  of 
nitrogen  oxides  emissions. 

(3)  All  4-hour  block  or  24-hour  daily 
block  arithmetic  average  concentrations 
of  carbon  monoxide  emissions. 

(4)  All  4-hour  block  arithmetic 
average  load  levels  of  your  municipal 
waste  combustion  unit. 

(5)  All  4-hour  block  arithmetic 
average  flue  gas  temperatures  at  the 
inlet  of  the  particulate  matter  control 
device. 

(c)  Records  of  exceedances.  Document 
three  items: 

(1)  Calendar  dates  whenever  any  of 
the  five  pollutants  or  parameter  levels 
recorded  in  paragraph  (b)  of  this  section 
or  the  opacity  level  recorded  in 
paragraph  (a)(1)  of  this  section  did  not 
meet  the  emission  limits  or  operating 
levels  specified  in  this  subpart. 

(2)  Reasons  you  exceeded  the 
applicable  emission  Umits  or  operating 
levels. 

(3)  Corrective  actions  you  took,  or  are 
taking,  to  meet  the  emission  limits  or 
operating  levels. 

(d)  Records  of  minimum  data. 
Document  three  items: 

(1)  Calendar  dates  for  which  you  did 
not  collect  the  minimum  amount  of  data 
required  imder  §§  62.15205  and 
62.15280.  Record  these  dates  for  five 
types  of  pollutants  and  parameters: 

(i)  Sulfur  dioxide  emissions. 

(ii)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(iii)  Carbon  monoxide  emissions. 

(iv)  Load  levels  of  your  municipal 
waste  combustion  unit. 

(v)  Temperatures  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter 
control  device. 

(2)  Reasons  you  did  not  collect  the 
minimum  data. 

(3)  Corrective  actions  you  took  or  are 
taking  to  obtain  the  required  amount  of 
data. 

(e)  Records  of  exclusions.  Document 
each  time  you  have  excluded  data  fi'om 
your  calculation  of  averages  for  any  of 
the  following  five  poUut^ts  or 
parameters  and  the  reasons  the  data 
were  excluded: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 
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(4)  Load  levels  of  your  municipal 
waste  combustion  unit. 

(5)  Temperatiires  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter 
control  device. 

(f)  Records  of  drift  and  accuracy. 
Document  the  results  of  your  daily  drift 
tests  and  quarterly  acciiracy 
determinations  according  to  Procedure  1 
of  appendix  F  of  40  CFR  part  60.  Keep 
these  records  for  the  sulfur  dioxide, 
nitrogen  oxides  (Class  I  municipal  waste 
combustion  units  only),  and  carbon 
monoxide  continuous  emissions 
monitoring  systems. 

(g)  Records  of  the  relationship 
between  oxygen  and  carbon  dioxide.  If 
you  chose  to  monitor  carbon  dioxide 
instead  of  oxygen  as  a  diluent  gas, 
document  the  relationship  between 
oxygen  and  carbon  dioxide,  as  specified 
in  §62.15200. 

(h)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

§62.15310    What  records  must  I  keep  for 
municipal  waste  combustion  units  that  use 
activated  cariMn? 

For  municipal  waste  combustion 
units  that  use  activated  carbon  to 
control  dioxins/furans  or  mercury 
emissions,  you  must  keep  records  of  five 
items: 

(a)  Records  of  average  carbon  feed 
rate.  Document  five  items: 

(1)  Average  carbon  feed  rate  (in 
kilograms  or  pounds  per  hoiu-)  during 
all  stack  tests  for  dioxins/furans  and 
mercury  emissions.  Include  supporting 
calculations  in  the  records. 

(2)  For  the  operating  parameter 
chosen  to  monitor  carbon  feed  rate, 
average  operating  level  during  all  stack 
tests  for  dioxins/furans  and  mercury 
emissions.  Include  supporting  data  that 
document  the  relationship  between  the 
operating  parameter  and  the  carbon  feed 
rate. 

(3)  All  8-hour  block  average  carbon 
feed  rates  in  kilograms  (pounds)  per 
hour  calculated  from  the  monitored 
operating  parameter. 

(4)  Total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  for  each  calendar 
quarter.  If  you  choose  to  evaluate  total 
carbon  purchased  and  delivered  on  a 
municipal  waste  combustion  unit  basis, 
record  the  total  carbon  purchased  and 
delivered  for  each  individual  mimicipal 
waste  combustion  unit  at  your  plant. 
Include  supporting  documentation. 

(5)  Required  quarterly  usage  of  carbon 
for  the  municipal  waste  combustion 
plant,  calculated  using  the  appropriate 
equation  in  §  62.15390(f).  If  you  choose 
to  evaluate  required  quarterly  usage  for 
carbon  on  a  municipal  waste 
combustion  unit  basis,  record  the 


required  quarterly  usage  for  each 
municipal  waste  combustion  unit  at 
your  plant.  Include  supporting 
calculations. 

(b)  Records  of  low  carbon  feed  rates. 
Document  three  items: 

(Ij  The  calendar  dates  when  the 
average  carbon  feed  rate  over  an  8-hour 
block  was  less  than  the  average  carbon 
feed  rates  determined  during  the  most 
recent  stack  test  for  dioxins/furans  or 
mercury  emissions  (whichever  has  a 
higher  feed  rate). 

(2)  Reasons  for  the  low  carbon  feed 
rates. 

(3)  Corrective  actions  you  took  or  are 
taking  to  meet  the  8-hour  average  carbon 
feed  rate  requirement. 

(c)  Records  of  minimum  carbon  feed 
rate  data.  Dociunent  three  items: 

(1)  Calendar  dates  for  which  you  did 
not  collect  the  minimum  amount  of 
carbon  feed  rate  data  required  under 
§62.15280. 

(2)  Reasons  you  did  not  collect  the 
minimum  data. 

(3)  Corrective  actions  you  took  or  are 
taking  to  get  the  required  amount  of 
data. 

(d)  Records  of  exclusions.  Document 
each  time  you  have  excluded  data  from 
your  calculation  of  average  carbon  feed 
rates  and  the  reasons  the  data  were 
excluded. 

(e)  Records  of  calendar  dates.  Include 
the  calendar  date  on  each  record. 

Reporting 

§62.15315    What  reports  must  I  submK  and 
inwlMftform? 

(a)  Submit  an  initial  report  and 
annual  reports,  plus  semiannual  reports 
for  any  emission  or  parameter  level  that 
does  not  meet  the  limits  specified  in 
this  subpart. 

(b)  Submit  all  reports  on  paper, 
postmarked  on  or  before  the  submittal 
dates  in  §§62.15325,  62.15335,  and 
62.15350.  If  the  Administrator  agrees, 
you  may  submit  electronic  reports. 

(c)  Keep  a  copy  of  all  reports  required 
by  §§  62.15330,  62.15340,  and  62.15355 
onsite  for  5  years. 

§62.15320    What  are  the  appropriate  units 
of  measurement  for  reporting  my  data? 

See  tables  2,  3,  4  and  5  of  this  subpart 
for  appropriate  imits  of  measurement. 

§  62.1 5325    When  must  I  submit  the  initial 
report? 

As  specified  in  §  60.7(c)  of  subpart  A 
of  40  CFR  part  60,  submit  your  initial 
report  by  180  days  after  your  final 
compliance  date. 

§62.15330    What  must  I  include  In  the 
InKial  report? 

You  must  include  seven  items: 


(a)  The  emission  levels  measured  on 
the  date  of  the  initial  evaluation  of  your 
continuous  emission  monitoring 
systems  for  all  of  the  following  five 
pollutants  or  parameters  as  recorded  in 
accordance  with  §  62.15305(b). 

(1)  The  24-hour  daily  geometric 
average  concentration  of  sulfur  dioxide 
emissions  or  the  24-hoiu'  daily 
geometric  percent  reduction  of  sulfur 
dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  the  24-hour 
daily  arithmetic  average  concentration 
of  nitrogen  oxides  emissions. 

(3)  The  4-hour  block  or  24-hour  daily 
arithmetic  average  concentration  of 
carbon  monoxide  emissions. 

(4)  The  4-hoiir  block  arithmetic 
average  load  level  of  your  municipal 
waste  combustion  imit. 

(5)  The  4-hour  block  arithmetic 
average  flue  gas  temperature  at  the  inlet 
of  the  particulate  matter  control  device. 

(b)  The  results  of  the  initial  stack  tests 
for  eight  pollutants  or  parameters  (use 
appropriate  units  as  specified  in  tables 
2  or  4  of  this  subpart): 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead. 

(4)  Meroiry. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(c)  The  test  report  that  documents  the 
initial  stack  tests  including  supporting 
calculations. 

(d)  The  initial  performance  evaluation 
of  your  continuous  emissions 
monitoring  systems.  Use  the  applicable 
performance  specifications  in  appendix 
B  of  40  CFR  part  60  in  conducting  the 
evaluation. 

(e)  The  maximum  demonstrated  load 
of  your  municipal  waste  combustion 
unit  and  the  maximum  demonstrated 
temperature  of  the  flue  gases  at  the  inlet 
of  the  particulate  matter  control  device. 
Use  values  established  during  your 
initial  stack  test  for  dioxins/furans 
emissions  and  include  supporting 
calculations. 

(f)  If  your  municipal  waste 
combustion  imit  uses  activated  carbon 
to  control  dioxins/furans  or  mercury 
emissions,  the  average  carbon  feed  rates 
that  you  recorded  during  the  initial 
stack  tests  for  dioxins/furans  and 
mercury  emissions.  Include  supporting 
calculations  as  specified  in 

§  62.15310(a)(1)  and  (2). 

(g)  If  you  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas,  documentation  of  the  relationship 
between  oxygen  and  carbon  dioxide,  as 
specified  in  §62.15200. 
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§62.15335    When  must  I  submit  th«  annual 
report? 

Submit  the  annual  report  no  later  than 
February  1  of  each  year  that  follows  the 
calendar  year  in  which  you  collected 
the  data.  (As  with  all  other  requirements 
in  this  subpart,  the  requirement  to 
submit  an  annual  report  does  not 
modify  or  replace  the  operating  permits 
requirements  of  40  CFR  parts  70  and 
71.) 

§62.15340    What  must  llncluda  in  ttte 
annual  report? 

Summarize  data  collected  for  all 
pollutants  and  parameters  regulated 
under  this  subpart.  Your  summary  must 
include  twelve  items: 

(a)  The  results  of  the  aimual  stack  test, 
using  appropriate  imits,  for  eight 
pollutants,  as  recorded  under 

§  62.15300(a): 

(1)  Dioxins/furans. 

(2)  Cadmium. 

(3)  Lead 

(4)  Mercury. 

(5)  Opacity. 

(6)  Particulate  matter. 

(7)  Hydrogen  chloride. 

(8)  Fugitive  ash. 

(b)  A  list  of  the  highest  average 
emission  levels  recorded,  in  the 
appropriate  imits.  List  these  values  for 
five  pollutants  or  parameters: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
comhustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device  (4-hour  block 
average). 

(c)  The  highest  6-minute  opacity  level 
measvired.  Base  this  value  on  all  6- 
minute  average  opacity  levels  recorded 
by  your  continuous  opacity  monitoring 
system  (§  62.15305(a)(1)). 

(d)  For  municipal  waste  combustion 
units  that  use  activated  carbon  for 
controlling  dioxins/furans  or  mercury 
emissions,  include  four  records: 

(1)  The  average  carbon  feed  rates 
recorded  during  the  most  recent 
dioxins/furans  and  mercury  stack  tests. 

(2)  The  lowest  8-hour  block  average 
carbon  feed  rate  recorded  during  the 
year. 

(3)  The  total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  for  each  calendar 
quarter.  If  you  choose  to  evaluate  total 
carbon  ptirchased  and  delivered  on  a 
municipal  waste  combustion  unit  basis, 
record  the  total  carbon  purchased  and 
delivered  for  each  individual  municipal 
waste  combustion  unit  at  your  plant. 


(4)  The  required  quarterly  carbon 
usage  of  your  municipal  waste 
combustion  plant  calciilated  using  the 
appropriate  equation  in  §  62.15390(f).  If 
you  choose  to  evaluate  required 
quarterly  usdge  for  carbon  on  a 
municipal  waste  combustion  unit  basis, 
record  the  required  quarterly  usage  for 
each  municipal  waste  combustion  unit 
at  your  plant. 

(e)  The  total  number  of  days  that  you 
did  not  obtain  the  minimum  number  of 
hours  of  data  for  six  pollutants  or 
parameters.  Include  the  reasons  you  did 
not  obtain  the  data  and  corrective 
actions  that  you  have  taken  to  obtain  the 
data  in  the  futiu^.  Include  data  on: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  the  particulate  matter  air 
pollution  control  device. 

(6)  Carbon  feed  rate. 

(f)  The  number  of  hours  you  have 
excluded  data  from  the  calculation  of 
average  levels  (include  the  reasons  for 
excluding  it).  Include  data  for  six 
pollutants  or  parameters: 

(1)  Sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  units  only,  nitrogen  oxides 
emissions. 

(3)  Carbon  monoxide  emissions. 

(4)  Load  level  of  the  municipal  waste 
combustion  unit.  (5)  Temperature  of  the 
flue  gases  at  the  inlet  of  the  particulate 
matter  dir  pollution  control  device. 

(6)  Carbon  feed  rate. 

(g)  A  notice  of  your  intent  to  begin  a 
reduced  stack  testing  schedule  for 
dioxins/furans  emissions  during  the 
following  calendar  year  if  you  are 
eligible  for  alternative  scheduling 

(§  62.15250(a)  or  (b)). 

(h)  A  notice  of  your  intent  to  begin  a 
reduced  stack  testing  schedule  for  other 
pollutants  during  the  following  calendar 
year  if  you  are  eligible  for  alternative 
scheduling  (§  62.15250(a)). 

(i)  A  summary  of  any  emission  or 
parameter  level  that  did  not  meet  the 
limits  specified  in  this  subpart. 

(j)  A  summary  of  the  data  in 
paragraphs  (a)  through  (d)  of  this  section 
from  the  year  preceding  the  reporting 
year.  This  summary  gives  the 
Administrator  a  summary  of  the 
performance  of  the  mimicipal  waste 
combustion  imit  over  a  2-year  period. 

(k)  If  you  choose  to  monitor  carbon 
dioxide  instead  of  oxygen  as  a  diluent 
gas,  documentation  of  the  relationship 
between  oxygen  and  carbon  dioxide,  as 
specified  in  §62.15200. 


(1)  Documentation  of  periods  when  all 
certified  chief  facility  operators  and 
certified  shift  supervisors  are  offsite  for 
more  than  12  hours. 

§62.15345    What  must  I  do  if  I  am  out  Of 
compllancs  with  these  standards? 

You  must  submit  a  semiannual  report 
on  any  recorded  emission  or  parameter 
level  that  does  not  meet  the 
requirements  specified  in  this  subpart. 

§  62.1 5350    If  a  semiannual  report  is 
required,  wtten  must  I  fubmit  it? 

(a)  For  data  collected  during  the  first 
half  of  a  calendar  year,  submit  your 
semiannual  report  by  August  1  of  that 
year. 

(b)  For  data  you  collected  during  the 
second  hsilf  of  the  calendar  year,  submit 
your  semiannual  report  by  February  1  of 
the  following  year. 

§62.15355    What  must  I  include  in  the 
semiannual  out-of-compUance  reports? 

You  must  include  three  items  in  the 
semiannual  report: 

(a)  For  any  of  the  following  six 
pollutants  or  parameters  that  exceeded 
the  limits  specified  in  this  subpart, 
include  the  calendar  date  they  exceeded 
the  limits,  the  averaged  and  recorded 
data  for  that  date,  the  reasons  for 
exceeding  the  limits,  andyour 
corrective  actions: 

(1)  Concentration  or  percent  reduction 
of  sulfur  dioxide  emissions. 

(2)  For  Class  I  municipal  waste 
combustion  imits  only,  concentration  of 
nitrogen  oxides  emissions. 

(3)  Concentration  of  carbon  monoxide 
emissions. 

(4)  Load  level  of  your  municipal 
waste  combustion  unit. 

(5)  Temperature  of  the  flue  gases  at 
the  inlet  of  your  particulate  matter  air 
pollution  control  device. 

(6)  Average  6-minute  opacity  level. 
The  data  obtained  from  your  continuous 
opacity  monitoring  system  are  not  used 
to  determine  compliance  with  the  limit 
on  opacity  emissions. 

(b)  If  the  results  of  your  annual  stack 
tests  (as  recorded  in  §  62.15300(a))  show 
emissions  above  the  limits  specified  in, 
table  2  or  4  of  this  subpart  as  applicable 
for  dioxins/furans,  cadmiimi,  lead, 
mercury,  particulate  matter,  opacity, 
hydrogen  chloride,  and  fugitive  ash, 
include  a  copy  of  the  test  report  that 
docimients  the  emission  levels  and  your 
corrective  actions. 

(c)  For  municipal  waste  combustion 
units  that  apply  activated  carbon  to 
control  dioxins/furans  or  mercury 
emissions,  include  two  items: 

(1)  Documentation  of  all  dates  when 
the  8-hour  block  average  carbon  feed 
rate  (calculated  from  the  carbon 
injection  system  operating  parameter)  is 
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less  than  the  highest  carbon  feed  rate 
established  during  the  most  recent 
mercury  and  dioxins/furans  stack  test 
(as  specified  in  §62. 15310(a)(1)). 
Include  four  items: 

(i)  Eight-hour  average  carbon  feed 
rate. 

(ii)  Reasons  for  these  occurrences  of 
low  carbon  feed  rates. 

(iii)  The  corrective  actions  you  have 
taken  to  meet  the  carbon  feed  rate 
requirement. 

(iv)  The  calendar  date. 

(2)  Documentation  of  each  quarter 
when  total  carbon  purchased  and 
delivered  to  the  municipal  waste 
combustion  plant  is  less  than  the  total 
required  quarterly  usage  of  carbon.  If 
you  choose  to  evaluate  total  carbon 
purchased  and  delivered  on  a  municipal 
waste  combustion  unit  basis,  record  the 
total  carbon  purchased  and  delivered  for 
each  individual  municipal  waste 
combustion  unit  at  your  plant.  Include 
five  items: 

(i)  Amoimt  of  carbon  purchased  and 
delivered  to  the  plant. 

(ii)  Required  quarterly  usage  of 
carbon. 

(iii)  Reasons  for  not  meeting  the 
required  quarterly  usage  of  carbon. 

(iv)  The  corrective  actions  you  have 
taken  to  meet  the  required  quarterly 
usage  of  carbon. 

(v)  The  calendar  date. 

§62.15360    Can  reporting  dates  t>e 
changed? 

(a)  If  the  Administrator  agrees,  you 
may  change  the  semiaimual  or  annual 
reporting  dates. 

(b)  See  §  60.19(c)  in  subpart  A  of  40 
CFR  part  60  for  procedures  to  seek 
approval  to  change  your  reporting  date. 

Air  Curtain  Incinerators  That  Bum  100 
Percent  Yard  Waste 

§  62. 1 5365    What  Is  an  air  curtain 
inclnerartor? 

An  air  ciirtain  incinerator  operates  by 
forcefully  projecting  a  curtain  of  air 
across  an  open  chamber  or  open  pit  in 
which  combustion  occurs.  Incinerators 


of  this  type  can  be  constructed  above  or 
below  ground  and  with  or  without 
refractory  walls  and  floor. 

§62.15370    What  is  yard  waste? 

Yard  waste  is  grass,  grass  clippings, 
bushes,  shrubs,  and  clippings  from 
bushes  and  shrubs.  They  come  from 
residential,  commercial/retail, 
institutional,  or  industrial  sources  as 
part  of  maintaining  yards  or  other 
private  or  public  lands.  Yard  waste  does 
not  include  two  items: 

(a)  Construction,  renovation,  and 
demolition  wastes  that  are  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  §62.15405. 

(b)  Clean  wood  that  is  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  §62.15405  of  this  subpart. 

§62.15375    What  are  the  emission  limits  for 
air  curtain  incineratore  that  bum  100 
percent  yard  waste? 

If  your  air  curtain  incinerator 
combusts  100  percent  yard  waste,  you 
must  meet  only  the  emission  limits  in 
this  section. 

(a)  By  180  days  after  your  final 
compliance  date,  you  must  meet  two 
limits: 

(1)  The  opacity  limit  is  10  percent  (6- 
minute  average)  for  air  curtain 
incinerators  that  can  combust  at  least  35 
tons  per  day  of  mimicipal  solid  waste 
and  no  more  than  250  tons  per  day  of 
municipal  solid  waste. 

(2)  The  opacity  limit  is  35  percent  (6- 
minute  average)  during  the  startup 
period  that  is  within  the  first  30  minutes 
of  operation. 

(b)  Except  during  malfunctions,  the 
requirements  of  this  subpart  apply  at  all 
times.  Each  malfunction  must  not 
exceed  3  hours. 

§  62.1 5380    How  must  I  monitor  opacity  for 
air  curtain  incineratore  tttat  t>um  100 
percent  yard  waste? 

(a)  Use  EPA  Reference  Method  9  in 
Appendix  A  of  40  CFR  part  60  to 
determine  compliance  with  the  opacity 
limit. 


(b)  Conduct  an  initial  test  for  opacity 
as  specified  in  §  60.8  of  subpart  A  of  40 
CFR  part  60. 

(c)  After  the  initial  test  for  opacity, 
conduct  aimual  tests  no  more  than  13 
calendar  months  following  the  date  of 
your  previous  test. 

§62.15385    What  are  the  recordkeeping 
and  reporting  requirements  for  air  curtain 
incinerators  ttiat  bum  100  percent  yard 
waste? 

(a)  Provide  a  notice  of  construction 
that  includes  four  items: 

(1)  Your  intent  to  construct  the  air 
curtain  incinerator. 

(2)  Your  plaimed  initial  startup  date. 

(3)  Types  of  fuels  you  plan  to  combust 
in  your  air  curtain  incinerator. 

(4)  The  capacity  of  your  incinerator, 
including  supporting  capacity 
calculations,  as  specified  in 

§  62. 15390(d)  and  (e). 

(b)  Keep  records  of  results  of  all 
opacity  tests  onsite  in  either  paper  copy 
or  electronic  format  unless  the 
Administrator  approves  another  format. 

(c)  Keep  all  records  for  each 
incinerator  for  at  least  5  years. 

(d)  Make  all  records  available  for 
submittal  to  the  Administrator  or  for 
onsite  review  by  an  inspector. 

(e)  Submit  the  results  (each  6-minute 
average)  of  the  opacity  tests  by  February 
1  of  the  year  following  the  year  of  the 
opacity  emission  test. 

(f)  Submit  reports  as  a  paper  copy  on 
or  before  the  applicable  submittal  date. 
If  the  Administrator  agrees,  you  may 
submit  reports  on  elecfronic  media. 

(g)  If  the  Administrator  agrees,  you 
may  change  the  annual  reporting  dates 
(see  §  60.19(c)  in  subpart  A  of  40  CFR 
part  60). 

(h)  Keep  a  copy  of  all  reports  onsite 
for  a  period  of  5  years. 

Equations 

§  62.1 5390    What  equations  must  I  use? 

(a)  Concentration  correction  to  7 
percent  oxygen.  Correct  any  pollutant 
concentration  to  7  percent  oxygen  using 
equation  1  of  this  section: 


C7»  =C„^*(13.9)*(I/(20.9-CO,))        (Eq.  I) 


Where: 

C7%  =  concentration  corrected  to  7  percent 

oxygen. 
Cunc  =  uncorrected  pollutant  concentration. 
CX32  =  concentration  of  oxygen  (%). 

(b)  Percent  reduction  in  potential 
mercury  emissions.  Calculate  the 
percent  reduction  in  potential  mercury 
emissions  (%PHg)  using  equation  2  of 
this  section: 


%Ph,=(E,-E„)*(100/E,)        (Eq.  2) 

Where: 

%PHg  =  percent  reduction  of  potential 

mercury  emissions 

Ej  =  mercury  emission  concentration  as 

measured  at  the  air  pollution  control 

device  inlet,  corrected  to  7  percent  oxygen, 

dry  basis 
E„  =  mercury  emission  concentration  as 

measured  at  the  air  pollution  control 


device  outlet,  corrected  to  7  percent 
oxygen,  dry  basis 

(c)  Percent  reduction  in  potential 
hydrogen  chloride  emissions.  Calculate 
the  percent  reduction  in  potential 
hydrogen  chloride  emissions  (%PHa) 
using  equation  3  of  this  section: 

*PHa=(E,-E„)*(lOO/E.)        (Eq.  3) 
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Where 

%Phci  =  percent  reduction  of  the  potential 

hydrogen  chloride  emissions 
E,  =  hydrogen  chloride  emission 

concentration  as  measured  at  the  air 

pollution  control  device  inlet,  corrected  to 

7  percent  oxygen,  dry  basis 
En  >  hydrogen  chloride  emission 

concentration  as  measured  at  the  air 

pollution  control  device  outlet,  corrected 

to  7  percent  oxygen,  dry  basis 

(d)  Capacity  of  a  municipal  waste 
combustion  unit.  For  a  municipal  waste 
combustion  unit  that  can  operate 
continuously  for  24-hour  periods, 
calculate  the  capacity  of  the  municipal 
waste  combustion  unit  based  on  24 
hours  of  operation  at  the  maximum 
charge  rate.  To  determine  the  maximum 
charge  rate,  use  one  of  two  methods: 

(1)  For  municipal  waste  combustion 
units  with  a  design  based  on  heat  input 
capacity,  calculate  the  maximum 
charging  rate  based  on  this  maximum 
heat  input  capacity  and  one  of  two 
heating  values: 

(i)  If  your  municipal  waste 
combustion  unit  combusts  refuse- 
derived  fuel,  use  a  heating  value  of 
12.800  kilojoules  per  kilogram  (5.500 
British  thermal  units  per  pound). 

(ii)  If  your  municipal  waste 
combustion  unit  combusts  municipal 
solid  waste,  use  a  heating  value  of 
10,500  kilojoules  per  kilogram  (4,500 
British  thermal  units  per  pound). 

(2)  For  mimicipal  waste  combustion 
units  vtrith  a  design  not  based  on  heat 
input  capacity,  use  the  maximum 
designed  charging  rate. 

(e)  Capacity  of  a  batch  municipal 
waste  combustion  unit.  Calculate  the 
capacity  of  a  batch  municipal  waste 
combustion  unit  as  the  maximum 
design  amount  of  municipal  solid  waste 
they  can  charge  per  batch  multiplied  by 
the  maximum  number  of  batches  they 
can  process  in  24  hours.  Calculate  this 
maximum  number  of  batches  by 
dividing  24  by  the  number  of  hours 
needed  to  process  one  batch.  Retain 
fractional  batches  in  the  calculation.  For 
example,  if  one  batch  requires  16  hours, 
the  municipetl  waste  combustion  unit 
can  combust  24/16.  or  1.5  batches,  in  24 
hours. 

(f)  Quarterly  carbon  usage.  If  you  use 
activated  carbon  to  comply  with  the 
dioxins/furans  or  mercury  limits, 
calculate  the  required  quarterly  usage  of 
carbon  using  equation  4  or  5  of  this 
section  for  plant  basis  or  unit  basis: 

(1)  Plant  basis. 

n 
C  =  5^fi*h.         (Eq.4) 


■i=l 


Where: 


C  =  required  quarterly  carbon  usage  for  the 
plant  in  kilograms  (or  pounds). 

fi  =  required  carbon  feed  rate  for  the 
municipal  waste  combustion  unit  in 
kilograms  (or  pounds)  per  hour.  This  is  the 
average  carbon  feed  rate  during  the  most 
recent  mercury  or  dioxins/furans  stack 
tests  (whichever  has  a  higher  feed  rate). 

hi  =  number  of  hours  the  municipal  waste 
combustion  unit  was  in  operation  during 
the  calendar  quarter  (hours). 

n  =  number  of  municipal  waste  combustion 
units,  i.  located  at  your  plant. 

(2)  Unit  basis. 

C  =  f*h        (Eq.  5) 

Where:  ■ 

C  =  required  quarterly  carbon  usage  for  the 
unit  in  kilograms  (or  pounds). 

f  =  required  carbon  feed  rate  for  the 
municipal  waste  combustion  unit  in 
kilograms  (or  pounds)  per  hour.  This  is  the 
average  carbon  feed  rate  during  the  most 
recent  mercury  or  dioxins/furans  stack 
tests  (whichever  has  a  higher  feed  rate). 

h  =  number  of  hours  the  municipal  waste 
combustion  unit  was  in  operation  during 
the  calendar  quarter  (hours). 

Title  V  Requirements 

§  62.1 5395    Does  this  subfMrt  require  me  to 
obtain  an  operating  permit  under  title  V  of 
tlie  Clean  Air  Act? 

Yes.  If  you  are  subject  to  this  subpart 
on  the  effective  date  of  this  subpart  or 
any  time  thereafter,  you  are  required  to 
apply  for  and  obtain  a  title  V  operating 
permit. 

§  62.1 5400    When  must  I  submit  a  title  V 
permit  application  for  my  existing  small 
MWC  unit? 

(a)  You  must  submit  a  complete  title 
V  permit  application  within  12  months 
of  when  your  source  first  becomes 
subject  to  a  title  V  permitting  program. 
See  40  CFR  70..3(a)  and  (b),  70.5(a)(1), 
71.3(a)  and  (b),  and  71.5(a)(1).  As 
provided  in  section  503(c)  of  the  Clean 
Air  Act,  permitting  authorities  may 
establish  permit  application  deadlines 
earlier  than  the  12-month  deadline. 

(b)  If  your  existing  small  MWC  unit  is 
not  subject  to  an  earlier  permit 
application  deadline,  a  complete  title  V 
permit  application  must  be  submitted 
not  later  than  the  date  36  months  after 
promulgation  of  40  CFR  Part  60,  subpart 
BBBB,  or  by  the  effective  date  of  the 
applicable  State.  Tribal,  or  Federal 
operating  permits  program,  whichever  is 
later.  For  any  existing  small  MWC  unit 
not  subject  to  an  earlier  application 
deadline,  this  final  application  deadline 
applies  regardless  of  when  this  Federal 
plan,  or  the  relevant  EPA  approved 
State  or  Tribal  plan,  is  effective. 

(c)  A  "complete"  title  V  permit 
application  is  one  that  has  been 
determined  or  deemed  complete  by  the 
relevant  permitting  authority  under 


section  503(d)  of  the  Clear  Air  Act  and 
40  CFR  70.5(a)(2)  or  71.5(a)(2).  You 
must  submit  a  complete  permit 
application  by  the  relevant  application 
deadline  in  order  to  operate  after  this 
date  in  compliance  with  Federal  law. 
See  sections  503(d)  and  502(a);  40  CFR 
70.7(b)  and  71.7(b). 

Delegation  of  Authority 

§  62.1 5405    What  authorities  are  retained 
by  the  Administrator? 

These  authorities  are  retained  by  the 
EPA  Administrator  and  not  transferred 
to  the  State  upon  delegation  of  authority 
to  the  State  to  implement  and  enforce 
this  subpart. 

(a)  Approval  of  alternative  non- 
opacity  emission  standard; 

(b)  Approval  of  alternative  opacity 
standard; 

(c)  Approval  of  major  alternatives  to 
test  methods; 

(d)  Approval  of  major  alternatives  to 
monitoring; 

(e)  Waiver  of  recordkeeping;  and 

(f)  approval  of  exemption  to  operating 
practice  requirements  in 

§  62.15145(e)(5). 

Definitions 

§  62.1 541 0    What  definitions  must  I  know? 

Terms  used  but  not  defined  in  this 
section  are  defined  in  the  Clean  Air  Act 
and  in  subparts  A  and  B  of  40  CFR  part 
60. 

Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  or 
his/her  authorized  representative  or  the 
Administrator  of  a  State  Air  Pollution 
Control  Agency. 

Air  curtain  incinerator  means  an 
incinerator  that  operates  by  forcefully 
projecting  a  curtain  of  air  across  an  open 
chamber  or  pit  in  which  combustion 
occurs.  Incinerators  of  this  type  can  be 
constructed  above  or  below  ground  and 
with  or  without  refractory  walls  and 
floor. 

Batch  municipal  waste  combustion 
unit  means  a  municipal  waste 
combustion  unit  designed  so  it  cannot 
combust  municipal  solid  waste 
continuously  24  hours  per  day  because 
the  design  does  not  allow  waste  to  be 
fed  to  the  unit  or  ash  to  be  removed 
during  combustion. 

Calendar  quarter  means  three 
consecutive  months  (nonoverlapping) 
beginning  on:  January  1,  April  1,  July  1, 
or  October  1. 

Calendar  year  means  365  consecutive 
days  (or  366  consecutive  days  in  leap 
years)  starting  on  January  1  and  ending 
on  December  31. 

Chief  facility  operator  means  the 
person  in  direct  charge  and  control  of 
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the  operation  of  a  municipal  waste 
combustion  unit.  This  person  is 
responsible  for  daily  onsite  supervision, 
technical  direction,  management,  and 
overall  performance  of  the  municipal 
waste  combustion  unit. 

Class  I  units  mean  small  municipal 
waste  combustion  units  subject  to  this 
subpart  that  are  located  at  municipal 
waste  combustion  plants  with  an 
aggregate  plant  combustion  capacity 
greater  than  250  tons  per  day  of 
miuiicipal  solid  waste.  See  the 
definition  of  "municipal  waste 
combustion  plant  capacity"  for 
specification  of  which  units  at  a  plant 
site  are  included  in  the  aggregate 
capacity  calculation. 

Class  n  units  mean  small  municipal 
combustion  units  subject  to  this  subpart 
that  are  located  at  municipal  waste 
combustion  plants  with  aggregate  plant 
combustion  capacity  less  than  or  equal 
to  250  tons  per  day  of  municipal  solid 
waste.  See  the  definition  of  "municipal 
waste  combustion  plant  capacity"  for 
specification  of  which  units  at  a  plant 
site  are  included  in  the  aggregate 
capacity  calciUation. 

Clean  wood  means  untreated  wood  or 
untreated  wood  products  including 
clean  untreated  limiber,  tree  stumps 
(whole  or  chipped),  and  tree  limbs 
(whole  or  chipped).  Clean  wood  does 
not  include  two  items: 

(1)  "Yard  waste",  which  is  defined  in 
this  section. 

(2)  Construction,  renovation,  or 
demolition  wastes  (for  example,  railroad 
ties  and  telephone  poles)  that  are 
exempt  from  the  definition  of  municipal 
solid  waste  in  this  section. 

Cofired  combustion  unit  means  a  unit 
that  combusts  municipal  soUd  waste 
with  nonmunicipal  solid  waste  fuel  (for 
example,  coal,  industrial  process  waste). 
To  be  considered  a  cofired  combustion 
imit,  the  unit  must  be  subject  to  a 
federally  enforceable  permit  that  limits 
it  to  combusting  a  fuel  feed  stream 
which  is  30  percent  or  less  (by  weight) 
municipal  solid  waste  as  measured  each 
calendar  quarter. 

Continuous  burning  means  the 
continuous,  semicontinuous,  or  batch 
feeding  of  municipal  solid  waste  to 
dispose  of  the  waste,  produce  energy,  or 
provide  heat  to  the  combustion  system 
in  preparation  for  waste  disposal  or 
energy  production.  Continuous  burning 
does  not  mean  the  use  of  municipal 
solid  waste  solely  to  thermally  protect 
the  grate  or  hearth  during  the  startup 
period  when  municipal  solid  waste  is 
not  fed  to  the  grate  or  hearth. 

Continuous  emission  monitoring 
system  means  a  monitoring  system  that 
continuously  measures  the  emissions  of 


a  pollutant  bom  a  municipal  waste 
combustion  unit. 

Contract  means  a  legally  binding 
agreement  or  obligation  that  cannot  be 
canceled  or  modified  without 
substantial  financial  loss. 

De-rate  means  to  make  a  permanent 
physical  change  to  the  municipal  waste 
combustor  unit  that  reduces  the 
maximum  combustion  capacity  of  the 
imit  to  less  than  or  equal  to  35  tons  per 
day  of  municipal  solid  waste.  A  permit 
restriction  or  a  changes  in  the  method 
of  operation  does  not  qualify  as  de- 
rating. 

Dioxins/furans  mean  tetra-through 
octachlorinated  dibenzo-p-dioxins  and 
dibenzofurans. 

Effective  date  of  State  plan  approval 
means  the  effective  date  that  the  EPA 
approves  the  State  plan.  The  Federal 
Register  specifies  this  date  in  the  notice 
that  annoimces  EPA's  approval  of  the 
State  plan. 

Eight-hour  block  average  means  the 
average  of  edl  hourly  emission 
concentrations  or  parameter  levels  when 
the  municipal  waste  combustion  unit 
operates  and  combusts  municipal  solid 
waste  measured  over  any  of  three  8-hour 
periods  of  time: 

(1)  12:00  midnight  to  8:00  a.m. 

(2)  8:00  a.m.  to  4:00  p.m. 

(3)  4:00  p.m.  to  12:00  midnight. 
EPA-approved  State  plan  means  a 

State  plan  that  EPA  has  reviewed  and 
approved  based  on  the  requirements  in 
40  CFR  part  60  subpart  B  to  implement 
and  enforce  40  CFR  part  60,  subpart 
BBBB.  An  approved  State  plan  becomes 
effective  on  the  date  specified  in  the 
notice  published  in  the  Federal  Register 
announcing  EPA's  approval. 

Federally  enforceable  means  all  limits 
and  conditions  the  Administrator  can 
enforcie  (including  the  requirements  of 
40  CFR  parts  60,  61,  and  63), 
requirements  in  a  State's 
implementation  plan,  and  any  permit 
requirements  established  under  40  CFR 
52.21  or  under  40  CFR  51.18  and  40 
CFR  51.24. 

First  calendar  half  means  the  period 
that  starts  on  January  1  and  ends  on 
June  30  in  any  year.* 

Fluidized  bed  combustion  unit  means 
a  unit  where  municipal  waste  is 
combusted  in  a  fluidized  bed  of 
material.  The  fluidized  bed  material 
may  remain  in  the  primary  combustion 
zone  or  may  be  carried  out  of  the 
primary  combustion  zone  and  returned 
through  a  recirculation  loop. 

Four-hour  block  average  or  4-hour 
block  average  means  the  average  of  all 
hourly  emission  concentrations  or 
parameter  levels  when  the  municipal 
waste  combustion  unit  operates  and 
combusts  municipal  sofid  waste 


measured  over  any  of  six  4-hour 
periods: 

(1)  12:00  midnight  to  4  a.m. 

(2)  4  a.m.  to  8  a.m. 

(3)  8  a.m.  to  12:00  noon. 

(4)  12:00  noon  to  4  p.m. 

(5)  4  p.m.  to  8  p.m. 

(6)  8  p.m.  to  12:00  midnight. 

Mass  bum  refractory  municipal  waste 
combustion  unit  means  a  field-erected 
municipal  waste  combustion  unit  that 
combusts  municipal  solid  waste  in  a 
refractory  wall  furnace.  Unless 
otherwise  specified,  this  includes 
municipal  waste  combustion  units  with 
a  cylindrical  rotary  refractory  wall 
furnace. 

Mass  bum  rotary  waterwall  municipal 
waste  combustion  unit  means  a  field- 
erected  municipal  waste  combustion 
unit  that  combusts  municipal  solid 
waste  in  a  cylindrical  rotary  waterwall 
furnace. 

Mass  bum  waterwall  municipal  waste 
combustion  unit  means  a  field-erected 
municipal  waste  combustion  unit  that 
combusts  municipal  solid  waste  in  a 
waterwall  furnace. 

Maximum  demonstrated  load  of  a 
municipal  waste  combustion  unit  means 
the  highest  4-hour  block  arithmetic 
average  mimicipal  waste  combustion 
unit  load  achieved  during  4  consecutive 
hoiu^  in  the  course  of  the  most  recent 
dioxins/furans  stack  test  that 
demonstrates  compliance  with  the 
applicable  emission  limit  for  dioxins/ 
furans  specified  in  this  subpart. 

Maximum  demonstrated  temperature 
of  the  particulate  matter  control  device 
means  the  highest  4-hour  block 
arithmetic  average  flue  gas  temperature 
measured  at  the  inlet  of  the  particulate 
matter  control  device  during  4 
consecutive  hoiu«  in  the  course  of  the 
most  recent  stack  test  for  dioxins/furans 
emissions  that  demonstrates  compliance 
with  the  limits  specified  in  this  subpart. 

Medical/infectious  waste  means  any 
waste  meeting  the  definition  of  medicaid 
infectious  waste  contained  in  40  CFR 
60.51c  of  subpart  Ec. 

Mixed  fuel-fired  (pulverized  coal/ 
refuse-derived  fuel)  combustion  unit 
means  a  combustion  unit  that  combusts 
coal  and  refuse-derived  fuel 
simultaneously,  in  which  pulverized 
coal  is  introduced  into  an  air  stream  that 
carries  the  coal  to  the  combustion 
chamber  of  the  unit  where  it  is 
combusted  in  suspension.  This  includes 
both  conventional  pulverized  coal  and 
micropulverized  coal. 

Modification  or  modified  municipal 
waste  combustion  unit  means  a 
mimicipal  waste  combustion  unit  you 
have  changed  later  than  June  6,  2001, 
and  that  meets  one  of  two  criteria: 
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(1)  The  cumulative  cost  of  the  changes 
over  the  life  of  the  unit  exceeds  50 
percent  of  the  original  cost  of  building 
and  installing  the  unit  (not  including 
the  cost  of  land)  updated  to  ciurent 
costs. 

(2)  y\ny  physical  change  in  the 
municipal  waste  combustion  unit  or 
change  in  the  method  of  operating  it 
that  increases  the  emission  level  of  any 
air  pollutant  for  which  standards  have 
been  established  imder  section  129  or 
section  111  of  the  Clean  Air  Act. 
Increases  in  the  emission  level  of  any  air 
pollutant  are  determined  when  the 
municipal  waste  combustion  unit 
operates  at  100  percent  of  its  physical 
load  capability  and  are  measured 
downstream  of  all  air  pollution  control 
devices.  Load  restrictions  based  on 
permits  or  other  nonphysical 
operationcil  restrictions  cannot  be 
considered  in  this  determination. 

Modular  excess-air  municipal  waste 
combustion  unit  means  a  mimicipal 
waste  combustion  unit  that  combusts 
mimicipal  solid  waste,  is  not  field- 
erected,  and  has  multiple  combustion 
chambers,  all  of  which  are  designed  to 
operate  at  conditions  with  combustion 
air  amoimts  in  excess  of  theoretical  air 
requirements. 

Modular  starved-air  municipal  waste 
combustion  unit  means  a  municipal 
waste  combustion  unit  that  combusts 
municipal  solid  waste,  is  not  field- 
erected,  and  has  multiple  combustion 
chambers  in  which  the  primary 
combustion  chamber  is  designed  to 
operate  at  substoichiometric  conditions. 

Municipal  solid  waste  or  municipal- 
type  solid  waste  means  household, 
commercial/retail,  or  institutional 
waste.  Household  waste  includes 
material  discarded  by  residential 
dwellings,  hotels,  motels,  and  other 
similar  permanent  or  temporary 
housing.  Commercial/retail  waste 
includes  material  discarded  by  stores, 
offices,  restaurants,  warehouses, 
nonmanufacturing  activities  at 
industrial  facilities,  and  other  similar 
establishments  or  facilities.  Institutional 
waste  includes  materials  discarded  by 
schools,  by  hospitals  (nonmedical),  by 
nonmanufactiuing  activities  at  prisons 
and  government  facilities,  and  other 
similar  establishments  or  facilities. 
Household,  commercial/retail,  and 
institutional  waste  does  include  yard 
waste  and  refuse-derived  fuel. 
Household,  commercial/retail,  and 
institutional  waste  does  not  include 
used  oil;  sewage  sludge;  wood  pallets; 
construction,  renovation,  and 
demolition  wastes  (which  include 
railroad  ties  and  telephone  poles);  clean 
wood;  industrial  process  or 
manufacturing  wastes;  medical  waste;  or 


motor  vehicles  (including  motor  vehicle 
parts  or  vehicle  flufi). 

Municipal  waste  combustion  plant 
means  one  or  more  municipal  waste 
combustion  units  at  the  same  location  as 
specified  under  "Applicability  of  State 
Plans"  (§62. 15010(a)). 

Municipal  waste  combustion  plant 
capacity  means  the  aggregate  municipal 
waste  combustion  capacity  of  all 
municipal  waste  combustion  units  at 
the  plant  that  are  not  subject  to  subparts 
Ea,  Eb,  or  AAAA  of  40  CFR  part  60. 

Municipal  waste  combustion  unit 
means  any  setting  or  equipment  that 
combusts  solid,  liquid,  or  gasified 
municipal  solid  waste  including,  but 
not  limited  to,  field-erected  combustion 
units  (with  or  without  heat  recovery), 
modular  combustion  units  (starved-air 
or  excess-air),  boilers  (for  example, 
steam  generating  units),  furnaces 
(whether  suspension-fired,  grate-fired, 
mass-fired,  air  curtain  incinerators,  or 
fluidized  bed-fired),  and  pjrrolysis/ 
combustion  units.  Two  criteria  further 
define  these  municipal  waste 
combustion  units: 

(1)  Municipal  waste  combustion  units 
do  not  include  pyrolysis  or  combustion 
units  located  at  a  plastics  or  rubber 
recycling  unit  as  specified  under 

§  62.15020(h)  and  (i).  Municipal  waste 
combustion  units  do  not  include  cement 
kilns  that  combust  municipal  solid 
waste  as  specified  imder  §62.15020(j). 
Municipal  waste  combustion  units  also 
do  not  include  internal  combustion 
engines,  gas  turbines,  or  other 
combustion  devices  that  combust 
landfill  gases  collected  by  landfill  gas 
collection  systems. 

(2)  The  boundaries  of  a  municipal 
waste  combustion  unit  are  defined  as 
follows.  The  mimicipal  waste 
combustion  unit  includes,  but  is  not 
limited  to,  the  municipal  solid  waste 
fuel  feed  system,  grate  system,  flue  gas 
system,  bottom  ash  system,  and  the 
combustion  unit  water  system.  The 
municipal  waste  combustion  unit  does 
not  include  air  pollution  control 
equipment,  the  stack,  water  treatment 
equipment,  or  the  turbine-generator  set. 
The  municipal  waste  combustion  unit 
boundary  starts  at  the  municipal  solid 
waste  pit  or  hopper  and  extends  through 
three  areas: 

(i)  The  combustion  unit  flue  gas 
system,  which  ends  immediately  after 
the  heat  recovery  equipment  or,  if  there 
is  no  heat  recovery  equipment, 
immediately  after  the  combustion 
chamber. 

(ii)  The  combustion  unit  bottom  ash 
system,  which  ends  at  the  truck  loading 
station  or  similar  equipment  that 
transfers  the  ash  to  final  disposal.  It 
includes  all  ash  handling  systems 


connected  to  the  bottom  ash  handling 
system. 

(iii)  The  combustion  unit  water 
system,  which  starts  at  the  feed  water 
pump  and  ends  at  the  piping  that  exits 
the  steam  drum  or  superheater. 

Particulate  matter  means  total 
particulate  matter  emitted  ft-om 
municipal  waste  combustion  units  as 
measured  by  EPA  Reference  Method  5 
in  Appendix  A  of  40  CFR  part  60  and 
the  procedures  specified  in  §62.15245. 

Plastics  or  ruboer  recycling  unit 
means  an  integrated  processing  unit  for 
which  plastics,  rubber,  or  rubber  tires 
are  the  only  feed  materials  (fncidental 
contaminants  may  be  in  the  feed 
materials).  These  materials  are 
processed  and  marketed  to  become 
input  feed  stock  for  chemical  plants  or 
petroleum  refineries.  The  following 
three  criteria  further  define  a  plastics  or 
rubber  recycling  unit 

(1)  Each  calendar  quarter,  the 
combined  weight  of  ihe  feed  stock  that 
a  plastics  or  rubber  recycling  unit 
produces  must  be  more  than  70  percent 
of  the  combined  weight  of  the  plastics, 
rubber,  and  rubber  tires  that  recycling 
unit  processes. 

(2)  The  plastics,  rubber,  or  rubber  tires 
fed  to  the  recycling  unit  may  originate 
fi'om  separating  or  diverting  plastics, 
rubber,  or  rubber  tires  from  municipal 
or  industrial  solid  waste.  These  feed 
materials  may  include  manufacturing 
scraps,  trimmings,  and  off-specification 
plastics,  rubber,  and  rubber  tire 
discards. 

(3)  The  plastics,  rubber,  and  rubber 
tires  fed  to  the  recycling  unit  may 
contain  incidental  contaminants  (for 
example,  paper  labels  on  plastic  bottles 
or  metal  rings  on  plastic  bottle  caps). 

Potential  hydrogen  chloride  emissions 
means  the  level  of  emissions  fi-om  a 
municipal  waste  combustion  unit  that 
would  occur  from  combusting 
municipal  solid  waste  without  emission 
controls  for  acid  gases. 

Potential  mercury  emissions  means 
the  level  of  emissions  fi-om  a  municipal 
waste  combustion  unit  that  would  occur 
fi-om  combusting  mimicipal  solid  waste 
without  controls  for  mercury  emissions. 

Potential  sulfur  dioxide  emissions 
means  the  level  of  emissions  fixim  a 
municipal  waste  combustion  unit  that 
would  occur  fi-om  combusting 
municipal  solid  waste  without  emission 
controls  for  acid  gases. 

Protectorate  means  American  Samoa, 
the  Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  Guam,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands. 

Pyrolysis/ combustion  unit  means  a 
unit  that  produces  gases,  liquids,  or 
solids  by  heating  municipal  solid  waste. 
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The  gases,  liquids,  or  solids  produced 
are  combusted  and  the  emissions  vented 
to  the  atmosphere. 

Reconstruction  means  rebuilding  a 
municipal  waste  combustion  unit  and 
meeting  two  criteria: 

(1)  The  reconstruction  begins  on  or 
after  June  6,  2001. 

(2)  The  cumulative  cost  of  the 
construction  over  the  life  of  the  unit 
exceeds  50  percent  of  the  original  cost 

of  building  and  installing  the  municipal 
waste  combustion  unit  (not  including 
land)  updated  to  current  costs  (current 
dollars).  To  determine  what  systems  are 
within  the  boundary  of  the  municipal 
waste  combustion  unit  used  to  calculate 
these  costs,  see  the  definition  of 
"municipal  waste  combustion  imit"  in 
this  section. 

Refractory  unit  or  refractory  wall 
furnace  means  a  municipal  waste 
combustion  unit  that  has  no  enecgy 
recovery  (such  as  through  a  waterwall) 
in  the  furnace  of  the  municipal  waste 
combustion  unit. 

Refuse-derived  fuel  means  a  type  of 
municipal  solid  waste  produced  by 
processing  municipal  solid  waste 
through  shredding  and  size 
classification.  This  includes  all  classes 
of  refuse-derived  fuel  including  two 
fuels: 

(1)  Low-density  fluff  refuse-derived 
fuel  through  densified  refuse-derived 
fiiel. 

(2)  Pelletized  refuse-derived  fuel. 
Same  location  means  the  same  or 

contiguous  properties  under  common 
•ownership  or  control,  including  those 
separated  only  by  a  street,  road, 
highway,  or  other  public  right-of-way. 
Common  ownership  or  control  includes 
properties  that  are  owned,  leased,  or 
operated  by  the  same  entity,  parent 
entity,  subsidiary,  subdivision,  or  any 
combination  thereof.  Entities  may 
include  a  municipality,  other 
governmental  unit,  or  any  quasi- 
governmental  authority  (for  example,  a" 
public  utility  district  or  regional 
authority  for  waste  disposal). 


Second  calendar  haJ/ means  the 
period  that  starts  on  July  1  and  ends  on 
December  31  in  any  year. 

Shift  supervisor  means  the  person 
who  is  in  direct  charge  and  control  of 
operating  a  municipal  waste  combustion 
unit  and  who  is  responsible  for  onsite 
supervision,  technical  direction, 
management,  and  overall  performance 
of  the  municipal  waste  combustion  unit 
during  an  assigned  shift. 

Spreader  stoker,  mixed  fuel-fired 
(coal/refuse-derived  fuel)  combustion 
unit  means  a  municipal  waste 
combustion  unit  that  combusts  coal  and 
refuse-derived  fuel  simultaneously,  in 
which  coal  is  introduced  to  the 
combustion  zone  by  a  mechanism  that 
throws  the  fuel  onto  a  grate  from  above. 
Combustion  takes  place  both  in 
suspension  and  on  the  grate. 

Standard  conditions  when  referring  to 
units  of  measure  mean  a  temperature' of 
20  °C  and  a  pressure  of  101.3 
kilopascals. 

Startup  period  means  the  period 
when  a  municipal  waste  combustion 
unit  begins  the  continuous  combustion 
of  municipal  solid  waste.  It  does  not 
include  any  warmup  period  during 
which  the  municipal  waste  combustion 
unit  combusts  fossil  fuel  or  other  solid 
waste  fuel  but  receives  no  municipal 
solid  waste. 

State  means  any  of  the  50  United 
States  and  the  protectorates  of  the 
United  States. 

State  plan  means  a  plan  submitted 
pursuant  to  section  111(d)  and  section 
129(b)(2)  of  the  Clean  Air  Act  and  40 
CFR  part  60,  subpart  B,  that  implements 
and  enforces  40  CFR  part  60,  subpart 
BBBB. 

Stoker  (refuse-derived  fuel) 
combustion  unit  means  a  steam 
generating  unit  that  combusts  refuse- 
derived  fuel  in  a  semisuspension 
combusting  mode,  using  air-fed 
distributors. 

Total  mass  dioxins/furans  or  total 
mass  means  the  total  mass  of  tetra- 
through  octachlorinated  dibenzo-p- 


dioxins  and  dibenzofurans  as 
determined  using  EPA  Reference 
Method  23  in  Appendix  A  of  40  CFR 
part  60  and  the  procedures  specified  in 
§62.15245. 

Tribal  plan  means  a  plan  submitted 
by  a  Tribal  Authority  pursuant  to  40 
CFR  parts  9,  35,  49,  50,  and  81  that 
implements  and  enforces  40  CFR  part  60 
subpart  BBBB. 

Twenty-four  hour  daily  average  or  24- 
hour  daily  average  means  either  the 
arithmetic  mean  or  geometric  mean  (as 
specified)  of  all  hourly  emission 
concentrations  when  the  municipal 
waste  combustion  unit  operates  and 
combusts  municipal  solid  waste 
measured  during  the  24  hours  between 
12:00  midnight  and  the  following 
midnight. 

Untreated  lumber  means  wood  or 
wood  products  that  have  been  cut  or 
shaped  and  include  wet,  air-dried,  and 
kiln-dried  wood  products.  Untreated 
lumber  does  not  include  wood  products 
that  have  been  painted,  pigment- 
stained,  or  pressure-treated  by 
compounds  such  as  chromate  copper 
arsenate,  pentachlorophenol,  and 
creosote. 

Waterwall  furnace  means  a  municipal 
waste  combustion  unit  that  has  energy 
(heat)  recovery  in  the  furnace  (for 
example,  radiant  heat  transfer  section) 
of  the  combustion  unit. 

Yard  waste  means  grass,  grass 
clippings,  bushes,  shrubs,  and  clippings 
from  bushes  and  shrubs.  They  come 
from  residential,  commercial/retail, 
institutional,  or  industrial  sources  as 
part  of  maintaining  yards  or  other 
private  or  public  lands.  Yard  waste  does 
not  include  two  items: 

(1)  Construction,  renovation,  and 
demolition  wastes  that  are  exempt  from 
the  definition  of  "municipal  solid 
waste"  in  this  section. 

(2)  piean  wood  that  is  exempt  fitim 
the  definition  of  "municipal  solid 
waste"  in  this  section. 

BILULNG  COO€  6560-50-U 
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Table  1  of  Subpart  JJJ  —  Generic  Compliance  Schedules  and  Increments  of 

Progress 


Affected 
units 

Increment  1 
(Submtt  final 
control  plan) 

Increment  2 

(Award 

contracts) 

Increment  3 
(Begin  onsite 
construction) 

Increment  4 
(Complete 
onsite 
construction) 

Increment  5 

(Final 

compliance) 

1.  Class  I 
units«'*> 

August  6, 
2003 

April  6. 
2004 

October  6,- 
2004 

October  6, 
2005 

November  6, 
2005 

2.  Class  II 
units  c 

September  6, 
2003 

Not  applicable 

Not  applicable 

Not  applicable 

May  6, 
2005 

^  Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at 

municipal  waste  combustion  plants  with  an  aggregate  plant  combustion  capacity  greater  than  250  tons 

.   per  day  of  municipal  solid  waste.  See  §62. 1 54 1 0  for  defmitions. 

"  For  Class  I  units  that  began  construction,  reconstruction,  or  modification  after  June  26,  1987,  comply 

with  the  dioxins/furans  and  mercury  limits  by  the  later  of  two  dates: 

1.  One  year  after  the  effective  date  of  this  subpart. 

2.  One  year  after  the  issuance  of  a  revised  construction  or  operation  permit,  if  a  permit 
modification  is  required.  Final  compliance  with  the  dioxins/furans  limits  must  be  achieved  no 
later  than  the  Class  I  fmal  compliance  date,  even  if  the  date  one  year  after  the  issuance  of  a 
revised  construction  or  operation  permit  exceeds  the  Class  I  final  compliance  date. 

^  Class  II  units  mean  all  small  municipal  combustion  units  subject  to  this  subpart  that  are  located  at 
municipal  waste  combustion  plants  with  aggregate  plant  combustion  capacity  less  than  or  equal  to  250 
tons  per  day  of  municipal  solid  waste.  See  §62.15410  for  definitions. 
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Tabk  2  of  Subpart  JJJ  —  Class  I  Emission  Limits  for 
Existing  Small  Municipal  Waste  Combustion  Units* 


For  these  polivtants 


You  must  meet 
these  emission  limits'* 


Using  these 
averaging  times 


And  determine 
compliance  by 
these  methods 


1.  Organics 

DioziBs/fnraBS 
(total  mass  basis) 


30  nanograms  per  dry 
standard  cubic  meter  for 
municipal  waste 
combustion  units  that  do 
not  employ  an  electrostatic 
precipitator-based  emission 
ccmtrol  system 
-or- 

60  nanograms  per  diy 
standard  cubic  meter  for 
municipal  waste 
combustion  units  diat 
employ  an  electrostatic 
precipitator-based  emission 
control  system 


3-run  average 
(minimum  nin  duration 
is  4  hours) 


Stack  test 


2.Mctab 

Cadmium 

0.040  milligrams  per  dry 
standard  cubic  meter 

3-run  average  (run 
duration  specified  in 
test  method) 

Stack  test- 

Lead 

0.490  milligrams  per  dry 
standard  cubic  meter 

3-run  average  (nin 
duration  specified  in 
test  method) 

Stack  test 

Mercury 

0.080  milligrams  per  dry 

standard  cubic  meter 

-or- 

85  percent  reduction  of 

potential  mercury 

emissions 

3-run  average  (run 
duration  specified  in 
test  method) 

Stack  test 

Opacity 

10  percent 

Thirty  6-minute 
averages 

Stack  test 

Particulate  Matter 

27  milligrams  per  dry 
standard  cubic  meter 

3-run  average  (run 
duration  specified  in 
test  method) 

Stack  test 

*  Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  diis  subpart  that  are  located  at 
municipal  waste  combustion  plants  with  an  aggregate  plant  combustion  c^ucity  greater  than  250  tons 
per  day  of  municipal  solid  waste.  See  §62.15410  for  definitions. 

^  All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen. 
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Table  2  of  Subpart  JJJ  —  Class  I  Emission  Limits  For 
Existing  Small  Municipal  Waste  Combustion  Units  (Continued) 


For  these  pollutants 


You  must  meet 
these  emission  limits'* 


Using  these 
averaging  times 


And  determine 
compliance  by 
these  methods 


3.  Acid  gases 


Hydrogen  Chloride 


3 1  parts  per  million  by  diy 

volume 

-or- 

95  percmt  reduction  of 

potential  hydrogen  chloride 

emissions 


3-nin  average 
(minimum  run  duration 
is  I  hour) 


Stack  test 


Sulfur  Dioxide 


3 1  parts  per  million  by  dry    24-hour  daily  block 


volume 

-or- 

75  percent  reduction  of 

potential  sulfur  dioxide 

emissions 


geometric  average 

concentration 

-or- 

percent  reduction 


Continuous  emission 
monitoring  system 


4.  Other 

Fugitive  Ash 


Visible  emissions  for  no 
more  than  5  percent  of 
hourly  observation  period 


Three  1-hour 
observation  periods 


Visible  emission  test 


^  Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  diat  are  located  at 
municipal  waste  combustion  plants  with  an  aggregate  plant  combustion  capacity  greater  than  250  tons 
per  day  of  municipal  solid  waste.  See  §62.15410  for  definitions. 

°  All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen. 
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Table  3  of  Subpart  JJJ  —  Class  I  Nitrogen  Oxides 
Emission  Limits  for  Existing  Small  Municipal  Waste  Combustion  Units^'M 


Municipal  Waste  Combustion  Technology 


Limits  for  Class  I  Municipal 
Waste  Combustion  Units 


1.  Mass  bum  waterwall 

2.  Mass  bum  rotary  waterwall 


3.  Refuse-derived  fuel 

4.  Fluidized  bed 

5.  Mass  bum  refractory 


200  parts  per  million  by  dry  vohune 
1 70  parts  per  million  by  dry  volume 
250  parts  per  million  by  dry  vohune 
220  parts  pa  million  by  dry  volume 
350  parts  per  million  by  dry  volume 


6.  Modular  excess  air 

7.  Modular  starved  air 


1 90  parts  per  million  by  dry  volume 
380  parts  per  million  by  dry  volume 


^  Class  1  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at 
municipal  waste  combustion  plants  with  an  aggregate  plant  combustion  capacity  greater  than  250  tons 
per  day  ofmunicipal  solid  waste.  See  §62.15410  for  definitions. 

°  Nitrogen  oxides  limits  are  corrected  to  7  percent  oxygen,  dry  basis. 

^  All  limits  are  24-hour  daily  block  arithmetic  average  concentration.  Compliance  is  (tetermined  for  Class 
I  units  by  continuous  emission  monitoring  systems. 
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Table  4  of  Subpart  JJJ  —  Class  II  Emission  Limits 
for  Existing  Small  Municipal  Waste  Combustion  Units* 


For  tkese  pollataBts 

You  must  meet 
tlicse  emission 
limits'^ 

Using  these 

averaging 

tiaics 

And  determine 
compliance  by 
these  methods 

1.  Organics 

Dioxins/funiBS 
(total  mass 
basb) 

125  nanograms  per 
dry  standard  cubic 
meter 

3-run  average 
(minimum  run 
duration  is  4  hours) 

Stack  test 

2.  Metib 

Cadmiani 

O.IO  milligrams  per 
dry  standard  cubic 
meter 

3-run  average  (run 
duration  specified  in 
testmediod) 

Stack  test 

Lead 

1 .6  milligrams  per  dry 
standard  cubic  meter 

3-nm  average  (nm 
duration  specified  in 
testmediod) 

Stack  test 

Mercary 

0.080  milligrams  per 

dry  standard  cubic 

meter 

-or- 

85  percent  reduction 

of  potential  mercuiy 

emissions 

3-run  average  (run 
duration  specified  in 
test  method) 

Stack  test 

Opacity 

10  percent 

Thirty  6-mmute 
averages 

Stack  test 

3.  Acid  gases 

Particaiatc 
Matter 

70  milligrams  per  dry 
standard  cubic  meter 

3-run  average  (run 
duration  specified  in 
testmediod) 

Stack  test 

Hydrogen 
Chloride 

250  parts  per  million 

by  volume 

-or- 

50  percent  reduction 

of  potential  hydrogen 

chloride  emissions 

3-run  average 
(minimum  run 
duration  is  1  hour) 

Stack  test 

^  Class  II  units  mean  all  small  municipal  combustion  units  subject  to  this  subpart  that  are  located  at 
municipal  waste  combustion  plants  with  aggregate  plant  combustion  capacity  less  than  or  equal  to 
250  tons  per  day  of  municipal  solid  waste.  See  §62.15410  for  definitions. 

"  All  emission  limits  (except  for  opacity)  measured  at  7  percent  oxygen. 
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Table  4  of  Subpart  JJJ  —  Class  II  Emission  Limits  for 
Existing  Municipal  Small  Waste  Combustion  Units*  (Continued) 


For  these  pollutants 


You  must  meet 
these  emission 
limits>> 


Using  these 

averaging 

times 


And  determine 
compliaace  by 
these  methods 


3.  Acid  gases 

Nitrogen 
Oxides 

500  parts  per  million 
by  dry  volume 

See  footnote  c 

See  footnote  c 

Sulfur  Dioxide 

77  parts  per  million  by 

dry  volume 

-or- 

50  percent  reduction 

of  potential  sulfiir 

dioxides  emissions 

24-hour  daily  block 

geometric  average 

concentration 

-or- 

percent  reduction 

Continuous 
emission 
monitoring 
system 

4.  Other 

Fugitive  Ash 

Visible  emissions  for 
no  more  than  5 
percent  of  hourly 
observation  period 

Three  1-hour 
observation  periods 

Visible  emission 
test 

Class  II  units  mean  all  small  municipal  combustion  units  subject  to  this  subpart  that  are  located  at 
municipal  waste  combustion  plants  with  aggregate  plant  combustion  capacity  less  dian  or  equal  to  250 
tons  per  day  of  municipal  solid  waste.  See  §62. 15410  for  definitions. 

All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen. 

No  monitoring,  testing,  recordkeeping  or  reporting  is  required  to  demonstrate  compliance  with  the 

nitrogen  oxides  limit  for  Class  II  units. 


32522 


Federal  Register/Vol.  66,  No.  115/Thursday,  June  14,  2001  / Proposed  Rules 


Table  5  of  Subpart  JJJ  —  Carbon  Monoxide 
Emission  Limits  for  Existing  Small  Municipal  Waste  Combustion  Units 

For  these  municipal  waste 
combustion  units 

You  must  meet  the  carbon 
monoxide  limits' 

Usine  these  averaging 
timesD 

1.  Flnidized  bed  . 

100  parts  per  million  by  diy  volume 

4-hour 

2.  Fluidized  bed,  mixed 
fuel,  (wood/refuse- 
derived  fuel) 

200  parts  per  million  by  dry  volume 

24-hour« 

3.  Mass  bum  rotary 
refractory 

100  parts  per  million  by  dry  volume 

4-hour 

4.  Mass  bum  rotary 
waterwall . 

250  parts  per  million  by  dry  volume 

24-hour 

5.  Mass  bum  waterwall 
and  refractory 

100  parts  per  million  by  dry  volume 

4-hour 

6.  Mixed  fuel-fired, 
(pulverized  coal/refuse- 
derived  fteel) 

150  parts  per  million  by  dry  volume 

4-hour 

7.  Modular  starved-air 
and  excess  air 

50  parts  per  million  by  dry  volume 

4-hour 

8.  Spreader  stoker,  mixed 
fuel-fired  (coal/refuse- 
derived  fuel) 

200  parts  per  millicm  by  dry  volume 

24-'hour  daily 

9.  Stoker,  refuse-derived 
fuel 

200  parts  per  million  by  dry  volume 

24-hour  daily 

^   All  emission  limits  (except  for  opacity)  are  measured  at  7  percent  oxygen.  Compliance  is  determined  by 

continuous  emission  monitoring  systems. 
^  Block  averages,  arithmetic  mean.  See  §62.15410  for  definitions. 
^   24-hour  block  average,  geometric  mean. 
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Table  6  of  Subpart  JJJ  —  Requirements  for  Validating 
Continuous  Emission  Monitoring  Systems  (CEMS) 


Use  these  methods  to 
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For  these  continuous 
monitoring  systems 

validate  pollutant 
concentration  leveb* 

Use  these  methods  to  measare 
oxygen  (or  carbon  dioxkle)* 

1.  Nitrogen  oxides 
(Class  I  units  only)l> 

Method  7,  7A,  7B, 
7C,7D,or7E 

Method  3  or  3A 

2.  Salfar  dioxide 

Method6or6C 

Mediod3or3A 

3.  Carbon  monoxide 

Method  10, 10  A, 
orlOB 

Method  3  or  3A 

^   Methods  are  in  Appendix  A  of  40  CFR  part  60. 

"  Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  diat  are  located  at 
municipal  waste  combustion  plants  with  an  aggregate  plant  combustion  capacity  greater  than  250  tons 
per  day  of  municipal  solid  waste.  See  §62.15410  for  defmitions. 
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Table  7  of  Subpart  JJJ  —  Requirements  for  Continuous 
Emission  Monitoring  Systems  (CEMS)* 


For  these  pollutants 


Use  these  spaa  values 
for  your  CEMS 


Use  these 
performance 
specilicatiou  for 
your  CEMS  (from 
appendix  B  in  40 
CFR  part  60) 


If  needed  to  meet 
minimum  data 
requirements, 
use  these 
alternate 
methods  to 
collect  data 


1.  Opacity  100  percent  opacity  P.S.I 


Mediod9 


2.  Nitrogen  oxides 
(Class  I  units  only) 


Control  device  outlet:  P.S.  2 

12S  percent  of  the  maximum 
expected  hourly  potential 
nitrogen  oxides  emissions  of 
the  municipal  waste 
combustioo  unit 


Mediod7E 


3.  Sulfur  dioxide 


Inlet  to  control  device: 

12S  percent  of  the  maximum 
expected  hourly  potential 
sulfur  dioxide  emissions  of 
the  municipal  waste 
combustion  tmit 
Control  device  outlet: 
SO  percent  of  the  maximum 
expected  hourly  potential 
sulfur  dioxide  emissions  of 
the  municipal  waste 
combusti(Mi  unit 


PS.  2 


Method  6C 


4.  Carbon  monoxide 


125  percent  of  the  maximum  P.S.  4A 
expected  hourly  potential 
carbon  monoxide  emissions 
of  the  municipal  waste 
combustion  unit 


Method  10  with 
alternative 
interference  trap 


5.  Oxygen  or 
carbon  dioxide 


2S  percent  oxygen  or  2S 
percent  carbon  dioxide 


PS.  3 


Method  3A  or  3B 


^  Methodsarein  Appendix  Aof40CFRpait60. 
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Table  8  of  Subpart  JJJ  —  Requirements  for  Stack  Tests 
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To  measure  these 
pollutants 


Use  these  methods 
to  determine  the 
sampling  location* 


Use  these  methods  to 
measure  pollutant 
concentration* 


Also  note  the  following 
additional  information 


1.  Organics 

Dioxins/furaas     Method  I 


Method  23' 


The  minimum  sampling  time 
must  be  4  hours  per  test  run 
while  the  municipal  waste 
combustion  unit  is  operating  at 
ftill  load. 


2.  MeUb 

Cadmium  Method  1 


Method  29^ 


Compliance  testing  must  be 
performed  while  the  municipal 
waste  combustion  unit  is 
operating  at  full  load. 


Lead 


Method  1 


Method  29 


Compliance  testing  must  be 
performed  while  the  municipal 
waste  combustion  unit  is 
operating  at  full  load. 


Mercury 


Method  I 


Method  29^ 


Compliance  testing  must  be 
performed  while  the  municipal 
waste  combustion  unh  is 
operating  at  full  load. 


Opacity 


Method  9 


Method  9 


Use  Method  9  to  determine 
compliance  with  opacity 
limits.  3-hour  observation 
period  (thirty  6-minute 
averages). 


Particulate 
matter 


Method  I 


Method5or29l> 


The  minimum  sample  volume 
must  be  1 .0  cubic  meters.  The 
probe  and  filter  holder  heating 
systems  in  the  sample  train 
must  be  set  to  provide  a  gas 
temperature  no  greater  than 
160+14°C.  The  minimum 
sampling  time  is  1  hour. 


*  Mehods  are  in  Appendix  A  of  40  CFR  part  60. 

''  Must  simultaneously  measure  oxygen  (or  carbon  dioxide)  using  Method  3A  or  3B. 
^  Use  CEMS  to  test  sulfur  dioxide,  nitrogen  oxide,  and  carbon  monoxide.  Stack  tests  are  not  required 
except  for  Appendix  F  quality  assurance  requirements. 
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Table  8  of  Subpart  JJJ  —  Federal  Plan 
Requirements  for  Stack  Tests  (Continued) 


Use  these  methods 

Use  these  methods  to 

To  measure  these 

to  determine  the 

measure  pollutant 

Abo  note  the  following 

pollutants 

sampling  location* 

concentration' 

additional  information 

3.  Acid  gasesc 

Hydrogen 

Method  1 

Method  26  or  26aI> 

Test  runs  must  be  at  least  1 

chloride 

hour  long  while  the  municipal 
waste  combustion  unit  is 
operating  at  ftill  load. 

4.  Other< 

Fugitive  ash 

Not  applicable 

Method  22  (visible 

The  three  1 -hour  observation 

emissions) 

period  must  include  periods 
when  the  facility  tnm.sfers 
fugitive  ash  from  the 
municipal  waste  combustion    _ 
unit  to  the  area  where  the 
fugitive  ash  is  stored  or  loaded 
into  containers  or  trucks. 

a   Must  simultaneously  measive  oxygen  (or  carbon  dioxide)  using  Method  3A  or  3B. 
^  Use  CEMS  to  test  sulfur  dioxide,  nitrogen  oxide,  and  carbon  monoxide.  Stack  tests  are  not  required 
except  for  Appendix  F  quality  assurance  requirements. 

Table  9  of  Subpart  JJJ  —  Site-specific  Compliance  Schedules  and  Increments  of 

Progress 


Class  1«'>» 
anits 

Increment  1 
(Submit  final 
control  phin) 

Increment  2 

(Award 

contracts) 

Increment  3 
(Begin  onsite 
construction) 

Increment  4 
(Complete 
onsite 
construction) 

Increment  5 

(Final 

compliance) 

To  be 
determined 

August  6, 
2003 

To  be 
detennined 

To  be 
determined 

To  be 
detennined 

To  be 
determined 

^  Class  I  units  mean  small  municipal  waste  combustion  units  subject  to  this  subpart  that  are  located  at 

municipal  waste  combustion  plants  with  an  aggregate  plant  combustion  capacity  greater  than  250  tons 

per  dav  of  municipal  solid  waste.  See  §62. 1 54 10  for  definitions. 
*'  For  Class  I  units  that  began  construction,  reconstruction,  or  modification  after  June  26,  1987,  comply 

with  the  dioxins/furans  and  mercury  limits  by  the  later  of  two  dates: 

1 .  One  year  after  the  effective  date  of  this  subpart. 

2.  One  year  after  the  issuance  of  a  revised  construction  or  operation  permit,  if  a  peimit 
modification  is  required.  Final  compliance  with  the  dioxins/fiirans  limits  must  be  achieved  no 
later  than  the  Class  I  final  compliance  date,  even  if  the  date  one  year  after  the  issuance  of  a 
revised  construction  or  operation  permit  exceeds  the  Class  I  final  compliance  date. 


[FR  Doc.  01-14619  Filed  6-13-01;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Retiabilitative  Services;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2001 

AGEHCY:  Department  of  Education. 
ACTION:  Correction. 

summary:  On  May  18,  2001,  a  notice 
inviting  applications  for  new  awards 
under  the  Office  of  Special  Education 
and  Rehabilitative  Services;  Grant 
Applications  under  the  Special 
Education — Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  With  Disabilities 
Program  was  published  in  the  Federal 
Register  (66  FR  27808).  Under 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  With  Disabilities  Program 
(CFDA  No.  84.326)  priority  on  page 
27808,  in  column  3,  third  sentence,  in 
the  section  on  Eligible  Applicants 
inadvertently  stated  the  authority 
citation  for  entities  eligible  to  apply  on 
behalf  of  an  SEA  or  Freely  Associated 
State  as  being  section  661(b)(1)(A)  of 


IDEA.  The  third  sentence  is  corrected  to 
read  "An  entity  eligible  to  apply  for 
hinding  under  Section  661(b)(1)  of  IDEA 
may  apply  on  behalf  of  an  SEA  or  a 
Freely  Associated  State  *  *  *". 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  notice 
contact  Debra  Sturdivant,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  room  3317, 
Switzer  Building,  Washington,  D.C. 
20202-2641.  FAX:  (202)  205-8717  (FAX 
is  the  preferred  method  for  requesting 
information).  Telephone:  (202)  205- 
8038.  Internet: 
Debra_Sturdivant@ed.gov 

If  you  use  a  TDD  you  may  call  the 
Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  Tliis  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  puMtshed  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1485. 
Dated:  June  7,  2001.     - 
Francis  V.  Corrigan, 

Deputy  Director,  National  Institute  on 
Disability  and  Rehabilitative  Research. 
[FR  Doc.  01-14941  Filed  6-13-01;  8:45  am) 
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Proposed  Rulos: 

11 


.30340 


3  CFR 

Proclamations: 
7208  (See  Proc. 

7445) 30053 

7214  (See  Proc. 

7445) 30053 

7445...-. 30053 

7446 30287 

7447 31367 

7448 31371 

7449 31375 

7450 32205 

Executive  Orders: 
13035  (Amended  by 

EO  13215) 30285 

13092  (see  EO 

13215) 30285 

13113  (see  EO 

13215) 30285 

13125  (Amended  by 

EO  13216) 31373 

13159  (See  notice  of 

June  11,2001) 32207 

13200  (see  EO 

13215) 30285 

13215 30285 

13216 31373 

Administrative  Orders: 

Notices: 

Notice  of  June  1 1 , 

2001 32207 

Presidential 

Determinations: 
No.  2001-16  of  June 

1,2001 30631 

No.  2001-17  of  June 

1,2001 30633 

Memorandums: 
Memorandum  of  May 

30,2001 30629 

Memorandum  of  May 

31,2001 31833 

Memorandum  of  June 

5.  2001 30799 


5  CFR 

330 

332 

351 

353 

1201... 


.29895 
.29895 
.29895 
.29895 
.30635 


7  CFR 

2 31107 

272 29661 

273 29661 

301 32209 

319 32210 


360. 
932. 
985. 
993. 


.32213 
.30289 
.30291 
.30642 


1482 30801 

PfoposMl  RuIm: 

301 32268 

319 29735 

981 31850 

1030 31185 

1944 29739 

8  CFR 

100 29661 

103 29661,  29682,  32138 

214 31107 

236 29661 

245a 29661 

274a 29661 

248 31107 

299 29661,  29682,  31107 

310 32138 

320 32138 

322 32138 

334 32138 

337 32138 

338 32138 

341 32138 

9  CFR 

94 29686,  29897,  29899 

Proposed  Ruin: 

93 29921 

10  CFR 

150 32452 

170 32452 

171 32452 

PropoMd  Rutos: 

2 29741 

1008 32272 

12  CFR 

8 29890 

32 31114 

Proposed  Rutas: 

Ch.  V 31186 

13  CFR 

107 30646 

115 30803 

121 30646,  32416 

14  CFR 

23 ,....30649 

39 29689,  29900,  30296, 

30300,  30302.  30305,  30307, 
31121,  31124,  31129,  31131, 
31135,31141,31143,31525, 
31527,  31835,  31836.  31837 

61 31145 

63 31145 
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65 31145 

71 29691 

91 30310 

95 30057 

97 29691.29693 

108 31145 

121  ...... ...29888,  30310,  31145, 

31146 

125 30310 

135 30310,31145.31146 

PropoMd  Rutes: 

39 30093,  30095,  30099, 

30101,  30103.  30105,  30107. 

30109,  30112,  30114,  30341, 

30343,  30345,  31189,  31192. 

31194,31566,31569,32276 

71 30117.30118,30119, 

30120.  30654,  31196 

15  CFR 

902 30651 

PropoMd  Rules: 

922 30828 

16  CFR 

Proposed  Rules: 

1115 30655 

17  CFR 

200 31839 

270 30311 

275 30311 

450 29888 

19  CFR 

206 32217 

21  CFR 

5 30992 

101 30311 

173 31840 

606 31 165.  31 146 

607 31146 

610 31146 

630 31165 

640 31146 

660 31146 

809 31146 

22  CFR 

51 29904 

24  CFR 

982 30566 

Proposed  Rules: 

206 30262 

982 32198 

25  CFR 

151 31976 

26  CFR 

Proposed  Rules: 

1 31197.  31850.  32279 

5c 31850 

51 31850 

18 31850 

31 32279 

301 31850.32279 


27  CFR 

9 29695 

46 32218 

70 32218 

270 32218 

275 32218 

290 32218 

296 32218 

28  CFR 

Proposed  Rules: 

16 29921 

29  CFR 

4902 32221 

30  CFR 

926 31530 

Proposed  Rules: 

206 30121 

210 30121 

216 .30121 

218 30121 

920 31571 

926 29741 .  29744. 

934 30347 

31  CFR 

Proposed  Rules: 

210 29746 

32  CFR 

989 31177.31976 

33  CFR 

100 30313.  30314.  30316. 

30805 

117 30806 

165 29699.  29907,  30059, 

30061,  30317.30319.31841. 
32222.  32223 

207 30063,31277 

Proposed  Rules: 

100 31868 

165 31870.  31872,  32280 

36  CFR 

242 31533 

Proposed  Rules: 

13 32282 

1202 30134 

37  CFR 

252 29700 

257 29700 

Proposed  Rules: 

1 30828 

2 30828 

38  CFR 

21 32225.32226 

36 32230 

Proposed  Rules: 

46 30141 

39  CFR 

20 29704 

111 30064 


551 31822 

40  CFR 

9 30806.  30807,  31086 

52 29705,  30815.  31086. 

31544.  31545.  31548.  31550. 
31552.31554.32231 

60 31177 

63 30818 

75 31842 

141 31086 

142 31086 

180 29705.  30065.  30073. 

30321.  30325.  30334,  30822 

197 32074 

271 29712 

300 32235 

435 30807 

Proposed  Rules: 

52 30145.  30656,  30829, 

31197,31199,31573,31574, 
31575,  32287 

60 32484 

62 32484 

70 31575 

72 31978 

75 31978 

78 31978 

81...; 31873 

97 31978 

261 30349 

63 30830 

86 ,... 30830 

271 29746 

300 31580.  31582,  32287 

42  CFR 

410 32172 

412 32172 

413 32172 

431 31178 

433 31178 

435 31178 

436 31178 

457 31178 

485 32172 

44  CFR 

64 31178 

65 31181,31183 

Proposed  Rules: 

59 32293 

64 32293 

46  CFR 

1 31842 

110 29908 

111 29908 

47  CFR 

1 29722 

2 29722 

15 31556 

24 29911 

25 31557 

36 30080 

54 30080,  30334 

64 30334 

73 29723,  29724,  29725, 


29726,  30090,  30091.  30092, 

30335,  30826,  31560,  31561, 

32242 

87 29722 

90 30335 

101 29722 

Propo— d  Rutos: 

15 31585 

17 30853,  30860 

20 31878 

22 31589 

24 31589 

25 30361 

73 29747,  30365,  30366, 

31596,  31597,  32296 

95 31598 

622 30866 

660 ...30867,  30869 

48  CFR 

1803 29726 

1811 29727 

1830 29727 

1832 29728 

1852 29726 

801 30659 

806 30659 

812 30659 

837 30659 

852 30659 

873 30659 

49  CFR 

40 32248 

393 30335 

Proposed  Rules: 

171 32420 

173 32420 

174 32420 

175 32420 

176 32420 

177 32420 

178 32420 

571 29747.  30366.  31883 

50  CFR 

17 32250 

20 32264 

21 32264 

100 31533 

600 29922 

622 29924 

635 30651,  31844 

648 29729,  31 184 

660 29729.31561 

679 31845.31849 

Proposed  Rules: 

17 30148.  30368,  30372. 

31760,  32052 

20 32297 

223 31600,  31603,  32304, 

32305 

224 32304,  32305 

300 32310 

622 31608,  31609,  32312 

648 30149 

679 30396 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JUNE  14,  2001 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
foreign: 

Mangoes  from  Philippines; 
published  6-14-01 

DEFENSE  DEPARTMENT 

Vocational  rehatMlitation  and 
education: 

Veterans  education — 
Educational  Assistance 
Test  Program; 
increased  allowances; 
published  6-14-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
State  and  local  operating 
permits  programs;  interim 
approval  requirements; 
published  5-15-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Texas;  published  5-15-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Telecomunications  Act  of 
1996— 

Local  competition 
provisions;  intercarrier 
compensation  for  ISP- 
bound  traffic;  published 
5-15-01 
Flight  information  services: 
Advanced  digital 
communications;  published 
5-15-01 
Radio  stations;  table  of 
assignments: 
Arkansas  and  Louisiana; 
published  4-11-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting; 
Mid-continent  light  goose 
population  reduction; 
published  6-14-01 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  and  procedure: 
Investigations  relating  to 
global  and  bilateral 


safeguards  actions, 
market  disruption,  and 
review  of  relief  actions — 
Confidential  business 
Information  disclosure; 
published  6-14-01 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Bound  printed  matters; 
attachments  and 
enck)sures;  eligibility 
requirements;  published  6- 
5-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  5-10-01 
McDonnell  Douglas; 
published  5-10-01 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Fireanns  Bureau 

Alcohol,  tobacco,  and  other 
excise  taxes: 
Tot>acco  products  and 

dgarette  papers  and 

tubes — 

Regulations  recodification; 
published  6-14-01 

VETERANS  AFFAIRS 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Portfolio  Loan  Sevicing 
Contractor;  published  6- 
14-01 
Vocational  rehabilitation  and 
education: 

Veterans  education — 
Educational  Assistance 
Test  Program; 
increased  allowances; 
published  6-14-01 
Montgomery  Gl  Bill-Active 
Duty;  rates  payable 
increase;  published  6- 
14-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Toljacco  inspection: 
Permissive  inspection  and 
certification;  fees  and 
charges;  comments  due 
by  6-22-01;  published  5- 
23-01 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Cattle  from  Australia  and 
New  Zealand;  testing 
exemption;  comments  due 
by  6-19-01;  published  4- 
20-01 

Hearing;  comments  due 
by  6-19-01;  published 
6-4-01 

Cattle,  imported; 
tut>erculosls  testing 
requirements;  comments 
due  by  6-19-01;  published 
4-20-01 

Horses  from  Iceland; 
exemption  from  dourine, 
glanders,  equine 
piroplasmosis,  and  equine 
infectious  anemia  testing 
during  quarantine  period; 
comntents  due  by  6-18- 
01;  published  4-18-01 
Plant-related  quarantine, 

domestic:    • 

Kamal  bunt;  comments  due 
by  6-19-01;  published  4- 
20-01 

Plant-related  quarantine, 
foreign: 

Artificially  dwarfed  plants; 
importation;  comments 
due  by  6-19-01;  published 
4-20-01 

Unshu  oranges  from  Japan; 
comments  due  by  6-18- 
01;  published  4-18-01 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  and 
telecommunications  loans: 
Audits;  management  letter 
requirenr>ents;  comments 
due  by  6-20-01;  published 
5-21-01 
Generally  Accepted 
Govemment  Auditing 
Standards;  amendments; 
comments  due  by  6-20- 
01;  published  5-21-01 

COMMERCE  DEPARTMENT 
International  Trade 
Administration 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  6-22-01;  published 
5-23-01 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
zone — 

Bering  Sea  and  Aleutian 
Islands  and  Gulf  of 


Alaska  groundfish; 
Steller  sea  lion    . 
protection  nrwasures; 
comments  due  by  6-22- 
01;  published  5-15-01 
Magnuson-Stevens  Act 
proviskxis — 
Domestk;  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  6-19-01; 
putHished  6-4-01 
West  Coast  States  and 
Western  Pacifk: 
fisheries — 

Pacifk:  Coast  groundfish; 
comments  due  by  6-19- 
01;  published  5-30-01 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Conrwnodity  Futures 
Modemizalion  Act; 
Implementation: 
Securities  brokers  or 
dealers;  registration  as 
futures  commisskKi 
merchant  or  introducing 
broken  comments  due  by 
6-18-01;  published  5-17- 
01 
Securities: 
Maritet  capitalization  and 
dollar  value  of  average 
daily  trading  volume, 
method  of  determining; 
narrow-based  security 
index  definition 
applk^atlon;  comments  due 
by  6-18-01,  published  5- 
17-01 
ENERGY  DEPARTMENT 
Research  misconduct;  Federal 
policy:  agency 
implementation;  meetings; 
comnrients  due  by  6-20-01; 
published  4-18-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

West  Virginia;  comments 
due  by  6-22-01;  published 
5-23-01 
Air  quality  implementation 
plans;  approval  and 
promulgation:  vanous 
States; 

Arizona;  comments  due  by 
6-20-01;  published  5-21- 
01 
Delaware;  comments  due  by 
6-18-01;  published  5-17- 
01 
Kentucky  and  Indiana; 
comments  due  by  6-18- 
01;  published  5-17-01 
Maryland;  comments  due  by 
6-21-01;  published  5-22- 
01 
Pennsylvania;  comments 
due  by  6-20-01 ;  published 
5-21-01 
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Air  quality  imptementation 
plans;  \A\  approval  and 
promulgation,  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
6-18-01;  put)listied  5-18- 
01 
Hazardous  waste  management 
system: 

Hazardous  waste  manifest 
system  modification; 
comments  due  by  6-21- 
01;  published  5-22-01 
Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
Natior^l  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
f^tional  priorities  list 
'  update;  comments  due 
by  6-21-01;  piijlished 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
Natiortal  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  put>lished 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
National  priorities  list 
update;  comments  due 
by  6-21-01;  published 
5-22-01 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
ComnxMi  carrier  services: 
Tariffs — 
Ck)mpetittve  local 
exctiange  carriers; 
access  charge  reform; 
comments  due  by  6-20- 
01;  published  5-21-01 
Radio  stations;  table  of 
assignments: 

Florida;  comments  due  by 
6-18-01;  published  5-15- 
01 


Various  states;  comments 
due  t}y  6-1  &01;  put)lished 
5-15-01 

FEDERAL  MARITIME 
COMMISSION 

Practice  and  procedure: 

Alternative  dispute 
resolution;  comments  due 
by  6-20-01;  published  5- 
21-01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 
products: 

Prescription  dnjg  products; 
labeling  requirements; 
comments  due  by  6-22- 
01;  published  3-30-01 

HOUSING  AND  URBAN 
DEVELOPMENT  ' 
DEPARTMENT 

Low  income  housing: 

Housing  assistance 
payments  (Section  8) — 
Temporary  Assistance  for 

Needy  Families 

Program;  annual  income 

requirements;  comments 

due  by  6-19-01; 

published  4-20-01 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

EfKJangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Yellow-billed  cuckoo; 
comments  due  by  6-20- 
01;  published  6-5-01 

INTERIOR  DEPARTMENT 

Watches,  watch  movements, 
and  jewelry: 

Duty-exemption  allocations — 
Virgin  Islands,  Guam, 
American  SarrKja,  and 
Northem  Mariana 
Islands;  comments  due 
by  6-22-01;  published 
5-23-01 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 

procedures: 

Transfers  and  licenses 
covering  extended 
renewal  term;  notices  of 
termination;  comments 
due  by  6-18-01;  published 
5-3-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Martcet  capitalization  and 
dollar  value  of  average 
daily  trading  volume, 
method  of  determining; 
narrow-based  security 


index  definition 
application;  comments  due 
by  6-18-01;  published  5- 
17-01 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watemvays  safety: 
San  Diego  Bay,  CA; 
security  zone;  comments 
due  by  6-21-01;  published 
4-23-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bell;  comments  due  by  6- 

18-01;  published  4-18-01 
Boeing;  comments  due  by 

6-19-01;  published  4-20- 

01 
Bombardier;  comments  due 

by  6-22-01;  published  5- 

23-01 
Rayttieon;  comments  due  by 

6-18-01;  published  5-4-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  supporting 
information  and 
guidance;  comments 
due  by  6-18-01; 
published  5-17-01 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Civil  monetary  penalties; 
inflation  adjustment; 
comments  due  by  6-18-01; 
published  5-18-01 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 
Wine;  lat)eling  and 
advertising — 

Counoise  and  St.  Laurent; 
new  grape  variety 
names;  comments  due 
by  6-18-01;  published 
4-17-01 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 
subject  to  reduced  rates, . 
etc.: 

Wool  products;  limited 
refund  of  duties; 
comments  due  by  6-22- 
01;  published  4-23-01 


VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication:  pensions, 
compensation,  dependency, 
etc.: 

Benefits  entitlement,  written 
and  oral  information  or 
statements  affecting; 
comments  due  by  6-19- 
01;  published  4-20-01 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 

ome  Federal  laws.  It 
used  in  conjunction 
LUS"  (Public  Uws 
Service)  on  202-523- 
his  list  is  also 
online  at  http:// 
gov/fedreg. 

The  text  jjf  laws  is  not 
put>lishea  in  the  Federal 
Register  but  may  t>e  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tt)e  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1836/P.L  107-16 

Economic  Growth  and  Tax 
Relief  RecotKiiiation  Ad  of 
2001  (June  7,  2001;  115  Stat. 
38) 

Last  List  June  8,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
put)laws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  beer,  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  Indicate  ttte  nature  of  the  cttanges — 
such  as  revised,  removed,  or  corrected. 
$31  per  year. 

Federal  Register  Index 

Ttie  irxiex,  covering  the  contents  of  the 
daily  Federal  Register,  Is  Issued  monttily  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  ttie  Issuing 
agencies.  Significant  subjects  ^re  carried 
as  cross-referBnces. 
$28  per  year. 


A  finding  aid  is  indudtd  in  aach  publication  which  lists 
Federal  Register  page  numbers  with  the  date  o1  put>lication 
m  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code. 

*5421 


I I  YiLS.  enter  the  following  indicated  subscriptions  for  one  year: 


LSA  (List  of  CFR  Sections  AfTected).  (LCS)  for  $31  per  year. 
Federal  Register  Index  (FRUS)  S28  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  cu.stomers  plea.se  add  25% 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Dcxruments 

I     I  GPO  Deposit  Account        |    |     |     |    |    |     |    \-\~\ 
I     I   VISA       O  MasterCard  Account 


(Please  type  or  print) 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


PuFL'haM:  order  number  (optional) 

YES     NO 

May  we  make  your  nameMdress  avalabie  to  othermaiers?     | |  { | 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Auttton/.ing  Signature  *na 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh.  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weeklv  Cnmpilaliun  of 

Presidential 
Documents 


MonHn'.  lanuary  n.  IQflT 
\i>luiii4i  JJ — NiiiitlMtr  2 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Tat>le  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Oder  Procatsng  Code 

*  5420 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


I I  VltiS.  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

CH  $151.00  First  Class  Mail         EH  $92.00  Regular  Mail 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Plea.se  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  name/sMrex  avaiable  to  otlwr  maiers? 


YES    NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


I I  GFO  Deposit  Account 


D 


n   VISA        Zl  MasterCard  Account 

(Credit  card  i^xpiratinn  date)                    .,j..,_  j.-j/j-  f 

Authorizing  signature 

Mail  To:  Superinte/ldent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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